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Presidential  Documents 


Proclamation  5231  of  August  28,  1984 
Ostomy  Awareness  Month,  1984 


[FR  Doc.  84-23236 
Filed  8-28-84:  405  pm| 
Billing  code  3195-(n-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Ostomy  is  a  type  of  surgery  which  allows  for  drainage  when  a  person  has  lost 
the  normal  function  of  digestive  or  urinacy  systems  due  to  birth  defects 
disease,  injury  or  other  disorders.  Nearly  1.5  million  Americans  have  had 
ostomy  surgery,  and  approximately  125,000  new  ostomates  join  their  ranks 
each  year. 


Ostomy  was  formerly  referred  tu  as  "the  secret  surgery"  b^^^e  ostomates 
did  not  want  others  to  know.  Today  largely  through  the  ef^Hf  the  United 
Ostomy  Association,  Americans  needing  this  treatment  are  becoming  more 
aware  of  the  opportunities  for  education,  mutual  aid,  and  support  that  are  of 
such  great  benefit  to  them  and  to  their  families.  Increased  public  understand- 
ing of  ostomy  will  eventually  help  dispel  the  fear  of  those  about  to  undergo 
this  surgery  as  well  as  the  fear  that  confronts  their  families.  Both  the  Federal 
government  and  the  private  sector  are  deeply  committed  to  the  proper  care 
and  advancement  of  knowledge  about  gastrointestinal  diseases  and  cublic 
education  about  ostomy. 

To  increase  public  acceptance  of  ostomy  surgery  and  to  emphasize  the  need 
for  continued  educational  efforts,  the  Congress,  by  House  Joint  Resolution  587 
has  designated  the  month  of  August  1984  as  "Ostomy  Awareness  Month"  and 
authonzed  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  month. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  1984  as  Ostomy  Awareness  Month,  and  I 
call  upon  all  Americans  to  observe  this  month  with  appropriate  ceremonies. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentv-eighth  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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.general  applicabiKty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Coda  of  Fwjaral  Reguiabont.  ^ttutih  is 
published  under  50  tWes  pursuant  to  44 
US.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Pnces  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  lnsurar>c«  Corporation 
7  CFR  Part  402 
[AnKtt  No.  2;  Docket  No.  140«S) 

Raisin  Crop  Insurance  Regulations; 
Correction 

AGENCY:  Federal  Crop  Insurance 
Corpofation.  USDA. 

ACnoi^  Final  Rule;  Coirection. 


summary:  The  Raisin  Crop  Insurance 
Regulations  (7  CFR  Part  402).  published 
as  a  final  rule  in  the  Federal  Regiitor  on 
Monday,  July  23, 1984.  (49  FR  29559] 
contained  several  errors  in  the  Claiin  for 
Indemnity  section  of  the  policy.  This 
document  is  published  to  correct  those 
errors. 

ADDRESS:  Any  written  comments  or 
inquiries  on  this  document  should  be 
sent  to  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250. 

FOR  njRTHER  INFORMATION  CONTACT: 

Peter  F,  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  US.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325.  The 
corrections  are  as  follows: 

FR  Doc.  64-19352.  appearing  at  page 
29559.  July  23. 1984.  is  corrected  as 
follows; 

Section  402.7(d),  subsections  9  (a)  and 
(h)  are  corrected  in  the  Raisin  Crop 
Insurance  Policy  to  read  as  follows; 

§  402.7    The  application  and  policy. 
♦         •         «         •        ♦ 

(d)  *  •  * 

9.  Claim  for  Indemnity 
a.  Any  claim  for  indemnity  must  be 
submitted  to  us  on  our  form  not  later 


than  March  31  after  the  date  for  the  end 
of  the  insurance  period. 

h.  We  may  require  yoo  to  recondition 
a  representative  sample(s)  of  not  mote 
than  ;0  tons  of  raisins  damaged  by  rain 
to  determine  if  they  meet  RAC 
standards  for  marketable  raisins.  On  the 
basis  of  determinations  made  after  such 
sampling,  we  may  require  you  to 
recondition  all  raisins,  or  we  may  value 
such  raisins  at  the  current  market  price 
or  the  amount  of  insoranoe,  whichever  is 
higher.  If  the  representative  eample(s) 
do  not  meet  RAC  standards  for 
marketable  raisins,  the  cost  of 
reconditioning  such  8ample(8)  will  be 
deducted  from  the  total  value  of  the 
raisins  for  the  unit. 


The  Authority  Citation  for  7  CFR  Part 
402  is: 

AutlMcity:  Sec*.  SOft  S16,  Pub.  L  75-430,  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506,  isie). 

Done  in  Washington.  D.C,  on;  August  20, 
1984. 

Diana  Moslak, 

Acting  Secretary,  Federal  Crop  Insurance 
Corporation. 

Dated:  August  21. 1984. 

Approved  by: 

EdwatdHews, 

Acting  Manager. 

IFK  Doc  S4-230ee  Filed  S-2»^.  8:41  unj 
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Agricultural  Marlceting  S«rvic« 

7  CFR  Part  908 

[Vaieneta  Orange  Regulation  341] 

Valencia  Oranges  Grown  In  Artsona 
and  Designated  Part  of  Califomta; 
Umltatlon  of  Handling 

AOENCY:  Agricultural  Marketing  Service, 
USDA. 

Acnosi:  Final  rule. 


summary:  Regulation  341  estabhshes 
the  quantity  of  fresh  Cahfomia-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  August  31- 
September  6. 1984.  This  regulation  is 
needed  to  provide  for  orderly  marketing 
of  fresh  Valencia  oranges  for  the  period 
specified  due  to  the  marketing  situation 
.  confronting  the  orange  industry, 
date:  RegulaUon  341  (5  906.841} 
becomes  effective  August  31, 1984. 


Fedenl  Regislar 
Vol.  49.  No.  170 
Thursday,  August  Sa  1984 


FOa  FURTIMR  WiW>WMA1ION  CONTACT 

William  J.  Doyle,  Chiet  Fruit  Branch. 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250.  telephone:  202-447-5975. 

SUPPLSMiMTARV  MiroWMATlON:  Findings. 
This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule  William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  908,  as  amended  (7  CFR  Part 
908),  regulating  the  handling  of  Valencia 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effective  under 
the  Agrioiltural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  801- 
674).  The  regoiation  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Valencia  Orange     "^ 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

The  regulation  is  consistent  with  the 
marketing  policy  for  1983-84.  The 
marketing  policy  was  recommended  by 
the  coDuaittee  following  discussion  at  a 
public  meeting  on  Pebniary  14. 1084.  The 
committee  met  again  publicly  on  Angost 
21, 1964.  to  consider  the  current  and 
prospective  oooditions  of  supply  and 
demand  and  recommended  a  quantity  of 
Valencia  oranges.  Tbe  committee 
reports  the  demand  for  Velencia  oranges 
is  slow. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  . 

engage  in  publk  ralemaking,  and 
postpone  the  effective  date  until  30  days 
after  pubhcation  in  the  Federal  Register 
(5  U.S.C.  553).  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  this  regulation 
is  based  becaine  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  poUcy  of  the  Act.  Interested 
persons  were  given  an  opportimity  to 
submit  information  end  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  Act, 
it  is  necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
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handlers  have  been  notified  of  the 
regulation  and  its  effective  date. 

List  of  Subjects  in  7  CFR  Part  908 

Agricultural  marketing  service, 
Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Valencia). 

PART  90S— [AMENDED] 

Section  908.641  is  added  as  follows: 

§908.641    Valencia  Orange  Regulation  341. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period 
August  31, 1984,  through  September  6. 
1984,  are  established  as  follows: 

(a)  District  1:  Unlimited  cartons: 

(b)  District  2:  350,000  cartons; 

(c)  District  3:  Unlimited  cartons. 

(Sees.  1-19.  46  Stat.  31.  as  amended;  7  U.S.C 
601-674) 

Dated:  August  27,  1964. 

Thomas  R.  Clark, 

Fruit  and  Vegetable  Division.  Agricultural 
Marketing  Service. 

|FB  Doc.  1)4-23095  Filed  S-2S-S4:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13CFRPart121 

Small  Business  Size  Standards; 
Definition  of  Small  Business 

agency:  Small  Business  Administration. 
ACTION:  Interim  Emergency  Rule. 

summary:  SBA  is  immediately 
establishing  on  an  interim  emergency 
basis  a  new  size  standard  of  $2.5  million 
annual  average  receipts  for  the  industry 
of  individual  and  family  social  services 
{SlC-8321).  This  action  is  necessary 
because  no  published  size  standard 
presently  exists  for  this  industry  and  a 
size  standard  is  required  for  purposes  of 
affording  financial  and  procurement 
assistance  for  otherwise  eligible 
businesses. 

DATES:  Effective  August  30, 1984. 
Comments  on  what  should  be  the 
permanent  size  standard  for  this 
industry  should  be  submitted  by 
October  29, 1984. 

ADDRESSES:  All  comments  to:  Andrew 
A.  Canellas,  Director,  Size  Standards 
Staff,  Small  Business  Administration, 
1441  L  Street  NW.,  Washington,  D.C. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Ray,  (202)  653-6373. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Small  Business  Act,  15  U.S.C.  631, 
et  seq.,  and  13  CFR  121.10(b),  in  urgent 
situations,  SBA  may  put  into  effect 


interim  emergency  size  standards  when 
needed  for  program  purposes  if  no  size 
standard  exists  for  the  industry  in 
question.  SBA  believes  there  is  an 
urgent  need  for  the  immediate 
establishment  of  the  size  standard  set 
forth  below  in  order  to  facilitate  the 
operation  and  availability  of  our 
financial  and  procurement  assistance 
programs.  Otherwise  eligible  applicants 
for  assistance  would  be  denied  the 
opportunity  to  apply  for  such  assistance 
without  the  existence  of  a  relevant  size 
standard.  This  size  standard  therefore  is 
made  effective  upon  publication.  The 
standard  is  hereby  being  egtablished  on 
an  interim  basis  at  $3.5  million  average 
annual  receipts  for  the  industry  of 
individual  and  family  social  services 
(SIC-8321).  SBA^s  rationale  supporting 
the  establishment  of  this  standard  is  set 
forth  below.  Public  comments,  however, 
are  invited  as  to  what  size  standard 
should  be  permanently  established.  As 
stated  above,  this  procedure  is  being 
undertaken  in  response  to  an  emergency 
situation  and  is  therefore  exempted  from 
timely  compliance  with  Executive  Order 
12291  and  the  Regulatory  Flexibilty  Act 
(see  section  8.  E.0. 12291  and  5  U.S.C. 
608).  SBA  will  publish  analyses  pursuant 
to  the  Executive  Order  and  the 
Regulatory  Flexibility  Act  as  soon  as 
practicable.  There  are  no  recordkeeping 
or  paperwork  requirements  inherent  in 
this  document.  SBA  will  publish  a  final 
size  standajd  as  soon  after  the 
expiration  of  the  comment  period  on  this 
interim  emergency  standard  as  possible. 

List  of  Subjects  in  13  CFR  Part  121 

Small  businesses.  Small  business  size 
standards. 

Initial  research  indicates  that  in  1982 
there  were  4,361  firms  in  th-'s  industry 
with  $3.3  billion  annual  sales.  Average 
sales  and  employment  per  firm  were 
$756,000  and  43  persons.  The  median 
size  firm  (half  large  and  half  smaller) 
had  about  $225,000  in  sales  and  11 
employees. 

The  industry  appears  to  be 
competitive  with  low  average  firm  size 
and  a  low  level  of  concentration.  The 
nine  largest  firms  in  the  industry  are 
responsible  for  19  percent  of  total  sales, 
and  this  relatively  low  percentage  is 
typical  of  other  service  industries.  More 
than  80  percent  of  the  industry's  firms 
have  fewer  than  50  employees  indicating 
that  it  is  relatively  easy  to  enter  this 
industry  and  compete  effectively.  SBA 
thus  believes  that  a  relatively  low  size 
standard  is  required  in  this  industry  and 
is  establishing  a  $3.5  million  average 
annual  receipts  size  standard  on  an 
interim  basis.  The  $3.5  million  size 
standard  represents  the  minimum  size 


standard  for  services,  and  there  is  no 
reason  to  provide  a  higher  size  standard 
based  on  the  industry  structure  as 
shown  above. 

PART  121— [AMENDED] 

Accordingly,  pursuant  to  15  U.S.C 
634(b)(6).  SBA  hereby  amends 
§  121.2(c)(2)  of  Part  121  of  13  CFR  by 
publishing  on  an  interim  emegency  basis 
a  new  size  standard  of  $3.5  million  for 
SIC-8321. 


§  121.2 

(c)* 
(2)* 


[Amended! 


Motor  Group  83— Social  Services 
8321     Indrvidu*!  and  family  SocMl  Sefviees $3  5 


Dated:  August  17,  1984. 

James  C  Sanders, 

Administrator. 

[FR  Doc  84-23128  Filed  8-29-84;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  430,  436,  and  442 

[Docket  No.  84N-0162] 

Antibiotic  Drugs;  Ceforanide  for 
Injection;  Correction 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
document  that  provided  for  the  inclusion 
of  accepted  standards  for  a  new 
antibiotic  drug,  ceforanide  for  injection. 
This  document  corrects  three  technical 
errors. 

EFFECTIVE  DATE:  August  30, 1984, 
FOR  PJRTHER  INFORMATION  CONTACT 
Joan  M.  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-16788,  appearing  on  page  25845, 
in  the  issue  for  Monday,  June  25, 1984,     , 
the  following  corrections  are  made; 

§  436.348    [Corrected] 

(1)  On  page  25846  in  the  second 
column,  in  §  436.348  High-pressure 


Federal  Regigtfer  /  Vol.  49.  No.  170  /   Ifaureday.  August  3a  1984  /  Rules  and  Regulations        34347 


liquid  chromatographic  assay  for 
ceforanide,  in  the  first  sentence  of 
paragraph  (b)  the  word  "concentrated" 
is  changed  to  read  "llAT". 

§436.349    [CoTTMrtMl] 

(2)  On  page  25847  in  the  third  column, 
in  §  436.349  High-pressure  liquid 
chromatographic  assay  for  L- lysine  in 
ceforanide  for  injection,  in  the  first 
sentence  in  paragraph  (g),  the  word 
"micrograms"  is  changed  to  read 
"percent". 

§442.250    [CoiTM:t«d] 

(3)  On  page  25848  in  the  third  column, 
in  §  442.250  Ceforanide  for  injection,  in 
paragraph  (b)(l)(i)(o)  and  in  the  next  to 
last  sentence  in  paragraph  (b)(l)(i)(A) 
the  figure  "1.25"  is  changed  to  read 
"1.0". 

Dated:  August  22, 1984. 
Daniel  L  Michels, 

Director,  Office  of  Comp/iance.  Center  for 

Drugs  and  Biologies. 

iFR  Doc  (M-ZZSas  Filed  8-2P-»4  a-4S  •m| 
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21  CFR  Parts  430,  436,  and  442 
[Dockat  No.  84N-0251] 

Antibiotic  Drugs;  Sterile  Cefonlcid 
Sodium 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  antibiotic  drug,  sterile  cefonicid 
sodium.  The  manufacturer  h^s  supplied 
sufficient  data  and  information  to 
establish  its  safety  and  efficacy. 
DATES:  Effective  August  30, 1984; 
comments,  notice  of  participation,  and 
request  for  hearing  by  October  1, 1984: 
data,  information,  and  analyses  to 
justify  a  hearing  by  October  29, 1984. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  M.  Eckert.  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rocl'ville,  MD  20857,  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  drug,  sterile 


cefonicid  sodium.  The  agency  has 
concluded  that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  Parts  430,  436, 
and  442  (21  CFR  Parts  430,  436,  and  442) 
to  provide  for  the  inclusion  of  accepted 
standards  for  the  product. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure,  Antibiotics. 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  442 

Antibiotics,  Cepha. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507.  701 
(f)  and  (g),  52  Stat.  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1^,  Parts 
430.  436,  and  442  are  amended  as 
follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended; 
a.  In  5  430.4  by  adding  new  paragraph 
(a){52)  to  read  as  follows; 

§  430.4    Definitions  of  Bntit>toMc 
substances. 

(a)  •  •  • 

(52)  Cefonicid.  5-Thia-l- 
azabicycio[4.2.0]oct-2-ene-2-carboxylic 
acid,  7-[(hydroxyphenylacetyI)aniino]-6- 
oxo-3-[[[l-(sulfomethyl)-l//-teterazol- 
5yi]-thio]methyl]-.  disodium  salt.  [6R-I6 
,7  (R-)]]. 

b  In  5  430.5  by  adding  new 
paragraphs  (a)(82)  and  (b)(84)  to  read  as 
follows: 

§  430.5    Definitions  of  mastsr  and  working 
standards. 

(a)  •   •   • 

(82)  Cefonicid.  The  term  "cefonicid 
master  standard"  means  a  specific  lot  of 
cefonicid  that  is  designated  by  the 
Commissioner  as  the  standard  of 


comparison  in  detennining  the  potency 
of  the  cefonicid  working  8tanda.tl. 

fb)  •  •  * 

(84)  Cefonicid.  The  term  "cefonicid 
working  standard"  means  a  specific  lot 
of  a  homogeneous  preparation  of 
cefonicid. 

c.  In  S  430.6  by  adding  new  paragraph 
(b)(84)  to  read  as  follows: 

§430.6    DefkiitkNW  Of  ItM  tsrms  "unir  and 
"mtcregram"  as  applied  to  aiUMitoUc 


(b)  •  *  • 

(84)  Cefonicid.  The  term  "microgram" 
applied  to  cefonicid  means  the  cefonicid 
activity  (potency)  contained  in  1.150 
micrograms  of  the  cefonicid  master 
standard. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTlC-CONTAININC«  DRUGS 

2.  Part  436  is  amended  by  adding  new 
S  436.350  to  read  as  follows: 

§436.350    High-performance  IquM 
cftromatograpfttc  assay  for  cefontdd. 

(a)  Apparatus.  A  suitable  high- 
performance  liquid  chromatograph 
equipped  with: 

(1)  A  suitable  detection  system 
specified  in  the  monograph  for  the  drug 
being  tested; 

(2)  A  suitable  recording  device  of  at 
least  25-centimeter  deflection; 

(3)  A  suitable  chromatographic  data 
managing  system;  and 

(4)  An  analytical  columa  3  to  30 
centimeters  long,  packed  with  a  material 
as  defined  in  the  monograph  for  the  drug 
being  tested:  and  if  specified  in  that 
monograph,  the  inlet  of  tliis  column  may 
be  connected  to  a  guard  column  3  to  5 
centimeters  in  length,  packed  with  the 
same  material  of  40  to  60  micrometers 
particle  size. 

(b)  Procedure.  Perform  the  assay  and 
calculate  the  drug  content  using  the 
temperature,  instrumental  conditions, 
and  calculations  specified  in  the  } 
monograph  for  the  drug  being  tested 
with  a  flow  rate  not  to  exceed  2.0 
milUliters  per  minute.  Use  a  detector 
sensitivity  setting  that  gives  a  peak 
height  for  the  working  standard  that  is 
at  least  50  percent  of  scale  with  typical 
chart  speed  of  not  less  than  2.5 
miHimeters  per  minute.  Use  the 
apparatus  described  in  paragraph  (a)  of 
this  section;  and  the  reagents  and 
working  standard  and  sample  solutions 
described  in  the  monograph  for  the  drug 
being  tested.  Equilibrate  and  condition 
the  column  by  passage  of  10  to  15  void 
volumes  of  mobile  phase  followed  by 
five  replicate  injections  of  the  same 


/ 


i 
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vohnne  (between  10  and  20  microliters) 
of  the  working  standard  solution.  Allow 
an  operating  time  sufficiently  long  to 
obtain  satisfactory  separation  and 
elution  of  the  expected  components  after 
each  injection.  Record  the  peak 
responses  and  calculate  the  prescribed 
system  suitability  requirements  as 
follows: 

(c)  System  suitability  test.  Using  the 
apparatus  and  procedure  described  in 
this  section,  test  the  chromatographic 
system  for  assay  as  follows: 

(1)  Tailing  factor.  Calculate  the  tailing 
factor  (7),  from  distances  measured 
along  the  horizontal  line  at  5  percent  of 
the  peak  height  above  the  baseline,  as 
follows: 


T=  -N 


where: 

Wtm  =  Width  of  peak  at  5  percent  height: 

and 
/  =  Horizontal  distance  from  point  of  ascent 

to  a  point  coincident  with  maximuni 

peak  height. 

(2)  Efficiency  of  the  column.  Calculate 
the  number  of  theoretical  plates  (/?)  of 
the  column  as  follows: 


n=5.545 


[-1 


where: 

/)= Efficiency,  as  number  of  theoretical  plates 

for  column:  ^ 

U  =  Retention  time  of  solute;  and 
ivi  =Peak  width  at  half-height. 

(3)  Resolution  factor.  Calculate  the 
resolution  factor  (fl),  between  desacetyl 
cefonicid  and  cefonicid,  as  follows: 


2{h-u) 


R=    w 
1 


w 
2 


where: 

t\  —  Retention  time  of  desacetyl  cefonicid; 

(i  =  Retention  time  of  cefonicid;  and 

w\  and  N^= Widths  of  the  bases  of  the 
corresponding  pe^ks  obtained  by 
extrapolating  the  relatively  straight  sides 
of  the  peaks  to  the  baseline. 

(4)  Coefficient  of  variation  (relative 
standard  deviation).  Calculate  the 
coefficient  of  variation  (Sr  in  percent]  as 
follows; 


S      -  JjOO 
R 

X 


1  - 1 


Trn 


1/2 


where: 

X  is  the  mean  of  ^individual  measurements 
oiX,. 

If  the  complete  operating  system  meets 
the  system  suitability  requirements  of 
the  monograph  for  the  drug  being  tested, 
proceed  as  described  in  paragraph  (b)  of 
this  section,  using  the  sample  solution  in 
lieu  of  the  working  standard  solution. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 


3.  Part  442  is  amended: 
a.  By  adding  new  §  442.20a  to  read  as 
follows: 

§442.20*    Sterile  cefonicid  sodium. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Sterile  cefonicid  sodium  is  a 
white  to  off-white  lyophilized  powder.  It 
is  so  purified  and  dried  that: 

(i)  If  the  cefonicid  sodium  is  not 
packaged  for  dispensing,  its  cefonicid 
content  is  not  less  that  832  micrograms 
and  not  more  than  970  micrograms  of 
cefonicid  per  milligram  on  an  anhydrous 
basis.  If  the  cefonicid  sodium  is 
packaged  for  dispensing,  its  cefonicid 
content  is  not  less  than  832  micrograms 
and  not  more  than  970  micrograms  of 
cefonicid  per  milligram  on  an  anhydrous 
basis  and  also,  each  container  contains 
not  less  than  90  percent  and  not  more 
than  120  percent  of  the  number  of 
milligrams  of  cefonicid  that  it  is 
represented  to  contain.  , 

(ii)  It  is  sterile. 

(iii)  It  is  nonpyrogenic. 

(iv)  Its  moisture  content  is  not  more 
than  5.0  percent. 

(v)  Its  pH  in  an  aqueous  solution 
containing  50  milligrams  per  milliliter  is 
not  less  than  3.5  and  not  more  than  6.5. 

(vi)  The  specific  rotation  in  a 
methanol  solution  containing  10 
milligrams  of  cefonicid  sodium  per 
milliliter  at  25*  C  is  -40*±5°. 

[vii)  It  passes  the  identity  test. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  Complying  with  the 
requirements  of  8  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assies  on  the 
batch  for  cefonicid  content,  sterility, 
pyrogens,  moisture,  pH,  specific 
rotation,  and  identity. 


(ii)  Samples,  if  required  by  the 
Director.  Center  for  Eh-ugs  and  Biologies: 

(a)  If  the  batch  is  packaged  for 
repacking  or  for  use  as  an  ingredient  in 
the  manufacture  of  another  drug; 

(1)  For  all  tests  except  sterility:  10 
packages,  each  containing  at  least  500 
milligrams. 

[2]  For  sterility  testing:  20  packages, 
each  containing  equal  portions  of 
approximately  300  milligrams. 

[b)  If  the  batch  is  packaged  for 
dispensing: 

[1]  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  contaii)ers. 

(2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay — (1) 
Cefonicid  content.  Proceed  as  directed 
in  §  436.350  of  this  chapter,  using 
ambient  temperature,  an  ultraviolet 
detection  system  operating  at  a 
wavelength  of  254  nanometers,  and  a 
column  packed  with  octadecyl  silane 
bonded  silica  ranging  from  3  to  30 
micrometers  in  particle  size.  Reagents, 
working  standard  and  sample  solutions, 
system  suitability  requirements,  and 
calculations  are  as  follows: 

(i)  Reagents — [a]  0.2M  Ammonium 
phosphate  solution.  Transfer  23.0  grams 
of  ammonium  dihydrogen  phosphate  to 
a  1-liter  volumetric  flask.  Dissolve  and 
dilute  to  volume  with  distilled  water.. 
Mix  well. 

[b)  Mobile  phase.  Mix  0.2Af 
ammonium  phosphate  solution  :  methyl 
alcohol :  distilled  water  (1  ^.5  :  16.5). 
Filter  through  a  suitable  filter  capable  of 
removing  particulate  matter  to  0.5 
micron  in  diameter.  Degas  the  mobile 
phase  just  prior  to  its  introduction  into 
the  chromatograph. 

(ii)  Working  standard  and  sample 
solutions — [a]  Preparation  of  working 
standard  solution.  Prepare  the  working 
standard  solution  fresh  before  injection 
by  dissolving  an  accurately  weighed 
portion  of  the  cefonicid  working 
standard  with  sufficient  mobile  phase  as 
described  in  paragraph  (b)(l)(i)(6)  of  this 
section  to  obtain  a  solution  containing 
approximately  20  micrograms  of 
cefonicid  per  milliliter. 

[b]  Preparation  of  sample  solutions — 
[1]  Product  not  packaged  for  dispensing 
(micrograms  of  cefonicid  per  milligram). 
Dissolve  an  accurately  weighed  portion 
of  the  sample  with  sufficient  mobile 
phase  as  described  in  paragraph 
{b)(l)(i)(6)  of  this  section  to  obtain  a 
concentration  of  approximately  20 
micrograms  of  cefonicid  per  milliliter. 

[2]  Product  packaged  for  dispensing. 
Determine  both  micrograms  of  cefonicid 
per  milligram  of  the  sample  milligrams 
of  cefonicid  per  container.  Use  separate 


/ 
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containers  for  preparation  of  each 
sample  solution  as  described  in 
paragraphs  (b)(l)(ii)(6)(2)  (/]  and  [if]  of 
this  section. 

(/]  Micrograms  of  cefonicid  per 
milligram.  Dissolve  an  accurately 
weighed  portion  of  the  sample  with 
sufficient  mobile  phase  as  described  in 
paragraph  {b)(l){i)(6)  of  this  section  to 
obtain  a  concentration  of  approximately 
20  micrograms  of  cefonicid  per  milliliter. 

(//■)  Milligrams  of  cefonicid  per 
container  Reconstitute  the  sample  as 
directed  in  the  labeling.  Then,  using  a 
suitable  hypodermic  needle  and  sjTinge, 
remove  all  of  the  withdrawable  contents 
if  it  is  represented  as  a  single-dose 
container  or,  if  the  labeling  specifies  the 
amount  of  potency  in  a  given  volume  of 
the  resultant  preparation,  remove  an 
accurately  measured  representative 
portion  from  each  container.  Further 
dilute  an  aliquot  of  the  solution  thus 
obtained  with  sufficient  mobile  phase  to 
obtain  a  concentration  of  approximately 
20  micrograms  of  cefonicid  per  milliliter. 

(iii)  System  suitability  requirements — 
[a]  Tailing  factor  The  tailing  factor  [T] 
is  satisfactory  if  it  is  not  more  than  1.3  at 
5  percent  of  peak  height. 

[b)  Efficiency  of  the  column.  The 
efficiency  of  the  column  [n]  is 
satisfactory  if  it  is  greater  than  1,500 
theoretical  plates. 

[c]  Resolution  factor  Prepare  a 
resolution  solution  containing  desacetyl 
cefonicid  by  heating  a  200-microgram- 
per-milliliter  solution  of  cefonicid 
working  standard  in  mobile  phase 
described  in  paragraph  (b)(l)(i)(6)  of  this 
section,  on  a  steam  bath  for  30  minutes. 
Inject  a  known  volume  between  10  and 
20  microliters  of  the  desacetyl  cefonicid 
containing  solution  in  the  same  manner 
as  described  for  the  standard  solution. 
The  resolution  factor  (/?)  between 
cefonicid  and  desacetyl  cefonicid  is 
satisfactory  if  it  is  not  less  than  1.1. 

[d\  Coefficient  of  variation.  The 
coefficient  of  variation  (S«  in  percent)  of 
five  replicate  injections  is  satisfactory  if 
it  is  not  more  than  2.0  percent. 
If  the  system  suitabihty  parameters  have 
been  met,  then  proceed  as  described  in 
§  436.350(b)  of  this  chapter. 

(iv)  Calculations— [a]  Calculate  the 
micrograms  of  cefonicid  per  milligram  of 
sample  as  follows: 


Micro- 
grams of 
cefonicid 

per 
milligrain 


4 
i4.xP.xlOO 
A,xC^x[100-m) 


/I 


retention  time  equal  to  that  observed  for 

the  standard): 
.4j  =  Area  of  the  cefonicid  peak  in  the 

chromatogram  of  the  cefonicid  working 

standard: 
P,  =  Cefonicid  activity  in  the  cefonicid 

working  »landard  solution  in  micrograms 

per  milllliten 
C,  =  Milligrams  of  sample  per  milliliter  of 

sample  solution:  and 
/77  =  Percent  moisture  content  of  the  sample. 

[b]  Calculate  the  cefonicid  content  of 
the  container  as  follows: 


Milligrams 

of  cefonicid 

per 

container 


AuxPiXd 
Ax  1.000 


where:  % 

/4i,  =  Area  of  the  cefonicid  |)eak  in  the 
chromatogtam  of  the  sample  (al  a 


where: 

^1,  =  Area  of  the  cefonicid  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard): 
A,  =  Area  of  the  cefonicid  peak  in  the 

chromatogram  of  the  cefonicid  working 

standard: 
P.  =  Cefonicid  activity  in  the  cefonicid 

working  standard  solution  in  micrograms 

per  milliliter  and 
rf= Dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
S  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
I  436.32(b)  of  this  chapter,  using  a 
solution  containing  50  milligrams  of 
cefonicid  per  milliliter. 

(4)  Moisture.  Proceed  as  directed  in 
S  436.201  of  this  chapter. 

(5)  pH.  Proceed  as  directed  in 

S  438.202  of  this  chapter,  using  an 
aqueous  solution  containing  50 
milligrams  per  milliliter. 

(6)  Specific  rotation.  Dissolve  and 
dilute  an  accurately  weighed  sample 
with  sufficient  methanol  to  obtain  a 
concentration  of  approximately  10 
milligrams  of  cefonicid  sodium  per 
milliliter.  Proceed  as  directed  in 

§  436.210  of  this  chapter,  using  a  1.0- 
decimeter  polarimeter  tube.  Calculate 
the  specific  rotation  on  an  anhydrous 
basis. 

(7)  Identity.  The  high-performance 
liquid  chromatogram  of  the  sample, 
determined  as  directed  in  paragraph 
(b)(1)  of  this  section,  compares 
qualitatively  to  that  of  the  cefonicid 
working  standard. 

b.  By  adding  new  $  442.220  to  read  as 
follows: 

§442.220    Stwito  evfonicid  aodium. 

The  requirements  for  certificatipn  and 
the  tests  and  methods  of  assay  for 
sterile  cefonicid  sodium  packaged  for 
dispensing  are  described  in  {  442.20a. 

/ 


This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  regulation  is  not  cont^versial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
'  comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest  The  regulation,  therefore,  is 
effective  August  3a  1964.  However. 
interested  persons  may.  on  or  before 
October  1. 1984.  submit  written 
conunents  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m  and  4  p.m..  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  October  1. 1984.  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  October  29. 
1984.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Dnig8  will  enter  summary  judgment 
against  the  per8on(s)  who  reque8t(s)  the 
hearing  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order,  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
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21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above]  between  9  a  jn.  and  4 
p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  August  30, 1984. 

(Sees.  507.  701  (f)  and  (g),  52  Stat.  1055-1056 
as  amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g))) 

Dated:  August  23, 1984. 
Daniel  L.  Michels, 

Director.  O^ice  of  Compliance.  Center  for 
Drugs  and  Biologies. 

|FR  Doc  M-Z2881  P1l«d  S-29-S4:  8:45  dm| 
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21  CFR  Parts  430,  436,  442,  444,  and 
448 

I  Docket  No.  84N-0258] 

Antibiotic  Drugs;  Updating  and 
Technical  Changes 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  by  making 
updatings,  minor  noncontroversial 
technical  changes,  and  revocations  in 
certain  regulations  providing  for 
accepted  standards  of  antibiotic  and 
antibiotic-containing  drugs  for  human 
use.  These  changes  will  result  in  more 
acciu-ate  and  usable  regulation. 
DATES:  Effective  August  30, 1984; 
comments,  notice  of  participation,  and 
request  for  hearing  by  October  1, 1984: 
data,  information,  and  analyses  to 
justify  a  hearing  by  October  29, 1984. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Braneh  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  NiFORMATKHI  CONTACT. 

loan  M.  Eckert,  Center  for  Drugs  and 
Biologies  (HFN-815).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-44^-4290. 
SUPPLEMENTARY  INFORMATIdN:  FDA  is 
amending  the  antibiotic  drug  regulations 
by  making  updatings,  minor 
noncontroversial  technical  changes,  and 
revocations  in  certain  antibiotic  drug 
regulations  that  provide  for  accepted 
standards  of  antibiotic  and  antibiotic- 
containing  drugs  intended  for  human 
use.  In  one  instance,  the  need  for  a 
change  was  called  to  FDA's  attention  by 
an  industry  representative.  To  aid  the 
reader  in  understanding  the  types  of 
amendments  in  this  document,  the 
amendments  are  grouped  into  three 
general  classes  for  discussion  in  this 


preamble:  updating,  technical  changes, 
and  revocatioiL  ^ 

Updating  } 

In  §  444.542b  (21  CFR  444.542b), 
paragraph  (a)(l)(vii)  is  revised  and 
paragraph  (a)(l)(viii).  (ix),  and  (x)  is 
added  to  provide  pubUc  standards  for 
three  drug  products  containing 
neomycin  in  combination  with  a 
corticosteriod.  In  a  Drug  Efficacy  Study 
Implementation  notice  published  in  the 
Federal  Register  of  March  28, 1984  (49 
FR  11888),  FDA  reclassified  these  drug 
products  as  effective  for  the  indication 
stated  in  that  notice. 

Technical  Changes 

1.  In  §§  444.542a(a){l)(i)(o)  and 
444.542c(a)(l)(vi),  the  name 
"flurandrenolone"  is  changed  to  read 
"flurandrenolide"  to  be  in  agreement 
with  the  United  States  Adopted  Names 
(USAN)  designation. 

2.  In  §§  444.342d(b)(l)  (i)  and  (ii), 
448.313a(a)(l),  448.513a(a)(l). 
448.513d(a)(l),  and448.513e(a)(l),  the 
upper  potency  limits  are  raised  from  120 
percent  to  130  percent.  The  sole 
manufacturer  has  submitted  adequate 
data  to  support  the  higher  limit. 

Revocation 

Sections  442.19  Cephacethle  sodium. 
442.219  Cephacetrile  sodium  for 
injection,  and  444.542d  Neomycin 
sulfate  aerosol  are  removed.  These 
drugs  are  no  longer  manufactured.  Also, 
conforming  amendments  are  made  to 
Parts  430  and  436  where  applicable. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11. 1979:  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure;  Antibiotics 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  442 

Antibiotics,  cepha. 
21  CFR  Part  444 

Antibiotics,  oligosaccharide. 
21  CFR  Part  448 

Antibiotics,  peptide. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  507.  701(f) 


and  (g).  62  Stat.  1055-1056  as  amended. 
59  Stat.  463  as  amended  (21  U.S.C.  357. 
371(f)  and  (g))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  Parts  430.  436. 
442.  444,  and  448  are  amended  as 
follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended: 

§§  430.5  and  430.6    [AnwndMl] 

a.  In  §  430.5  Definitions  of  master  and 
working  standards,  by  removing  and 
reserving  paragraphs  (a)(54)  and  (b)(54). 

b.  In  §  430.6  Definitions  of  the  terms 
"unit "  and  "microgram  "  as  applied  to 
antibiotic  substances,  by  removing  and 
reserving  paragraph  (b)(57). 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

2.  Part  436  is  amended: 

§§  436.33, 436.105,  and  436.205 
[Amended] 

a.  In  §  436.33  Safety  test,  by  removing 
"Cephacetrile  sodium"  from  the  table  in 
paragraph  (b).        , 

b.  In  §  436.105  Microbiological  agar 
diffusion  assay,  by  removing 
"Cephacetrile"  from  the  tables  in 
paragraphs  (a)  and  (b). 

c.  In  S  436.205  Hydroxylamine 
colorimetric  assay,  by  removing 
"Cephacetrile"  from  die  table  in 
paragraph  (b)  and  by  removing 
"Cephacetrile  sodium"  from  the  table  in 
paragraph  (c). 

§436.313    [Removed] 

d.  By  removing  §  436.313  Thin  layer 
chromatographic  identity  test  for 
cephacetrile  sodium. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

3.  Part  442  is  amended: 

§§  442.19  and  442.219    [Renwt^l 

a.  By  removing  S  442.19  Cephacetrile 

sodium. 

b.  By  removing  §  442.219  Cephacetrile 
sodium  for  injection. 

PART  444— OLIGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

4.  Part  444  is  amended: 

a.  In  §  442.342d,  by  revising  the  last 
sentence  in  paragraph  (b)(1)  (i)  and  (ii) 
to  read  as  follows: 


\ 
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5444.Mad    NwMnydnmlM*^olyinyxinB 
SijHa«a — — 


(tlM  btenk  being  MM  In  wWi  th* 
*  •steblWMdnaRM(s)ofllMo(iMracttv« 
ingr«dtont(s)  prMwit  In  aecordanc*  wWt 
pw^graph  (tXl)  o*  thh  Mction). 

*  •        •        •        » 

(b)  •  *  * 

(1); ; ; 

(i)  *  *  *  Its  content  of  neomycin  U 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of  neomycin 
that  it  is  represented  to  contain. 

(ii)  *   *  *  Its  content  of  polymyxin  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  polymyxin  that 
it  is  represented  to  contain. 

*  •        •        •        . 

b.  In  S  444.542a,  by  revising  paragraph 
{a){l)(i)(o)  to  read  as  follows: 

S  444.542a    Neomycin  sultat*  ointment; 

n«>mycin  sulfat* ointmwit  (lh« 

blank  boing  ffltod  In  wHti  tha  aatabHahad 
nam6<s)  of  tha  other  active  lngredlent(a) 
present  in  accordance  wHh  paragraph  (aMIl 
of  this  sectloa 

(a)  *   *  * 
.    (1)  *   *   • 


(i)  •  *  * 

[n]  0.5  milligram  of  flurandrenolide; 


or 


c.  In  §  444.542b.  paragraph  (a)(lKvii) 
is  revised  and  paragraph  (a)(1)  (viii), 
(ix),  and  (x)  is  added  to  read  as  follows: 

§  444.542b    Neomycin  sutfate- 


cream  (the  Manl(  being  filled  In  with  the   " 
estabRehed  name<s)  of  the  other  active 
ingredtont(e)  praeeni  in  accordance  wHh 
paragraph  (aKI)  of  tMs  aectlon). 

(a)  *   *  * 

(1)  *   *  * 

(vii)  1  milligram  of  triamcinolone 
acetonide;  or 

(viii)  2.5  milligrams,  5.0  milligrams,  or 
10.0  milligrams  of  hydrocortisone:  or 

(ix)  10.0  milligrams  or  25.0  milligrams 

of  hydrocortisone  acetate:  or 

(x)  0.5  milligram  of  flurandrenolide. 
•        •        •        •        , 

d.  In  5  444.542c  by  revising  the 
sentence  in  paragraph  (a)(l){vi)  to  read 
as  follows: 


§  444.542c    Neomycin  autfale- 


lollon  (the  Manic  being  fliied  In  wKh  the 
•etabHahed  name(s)  of  the  oMier  active 
lngredlent(a)  praaant  in  aoeordMc 
paragraph  (aK1)  of  this  aectlon). 

(a)  •  •  * 
(1)  *  *  * 
(vi)  0.5  milligram  of  flurandrenolide. 

9444.542d    [Removed] 

e.  By  removing  S  444.542d  Neomycin 
sulfate  aerosol. 


PART  448— PEPTIDE  ANTIBIOTIC 
DRUGS 

5.  Part  44a  is  amended: 

a.  In  5  448.313a.  by  revising  the 

second  and  third  sentences  in  paragraph 

(a)(1)  to  read  as  follows: 

944«J13a    BMttradn  Uno^oiymyxln  B 
•ulfate  ophthalmic  oIntmenL 

(a) ;  J  J 

(' ;  *  *  *  Its  bacitracin  content  is        ^ 
satisfactory  if  it  is  not  less  than  90        ' 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  bacitracin  that 
it  is  represented  to  contain.  Its 
polymyxin  B  content  is  satisfactory  if  it 
is  not  less  than  90  percent  and  not  more 
than  130  percent  of  the  number  of  units 
of  polymyxin  B  that  it  is  represented  to 
contain.*  *  * 


b.  In  §  448.513a,  by  revising  the  third 
and  fourth  sentences  in  paragraph  (a)(1) 
to  read  as  follows: 

§44«J13a    Badtradn  zlnc-poiymyxln  8 
sulfate  ointment 

(a)*  •  • 

(1)  *  *  •  Its  bacitracin  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  bacitracin  that 
it  is  represented  to  contain.  Its 
polymyxin  B  content  is  satisfactory  if  it 
is  not  less  than  90  percent  and  not  more 
than  130  percent  of  the  number  of  units 
of  polymyxin  B  that  it  is  represented  to 
contain.  *  *  * 


c.  In  5  448.513d.  by  revisiiig  the  third, 
fourth,  and  fifth  sentences  in  paragraph 
(a)(1)  to  read  as  follows: 

§44«J13d    Badtradn  ztnc-neomycin 
sulfate-polymyxin  B  aulfate  topics  powder. 

(a)*  *  • 

(1)  *  *  *  Its  bacitracin  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  bacitracin  that 
it  is  represented  to  contain.  Its  neomycin 
content  is  satisfactory  if  it  \»  not  less 
than  90  percent  and  not  more  than  130 
percent  of  the  number  of  milligrams  of 
neomycin  that  it  is  represented  to 
contain.  Its  polymyxin  B  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  polymyxin  B 
that  it  is  represented  to  contain.  *  *  * 
*        •        •        •        • 

d.  In  5  448.513e,  by  revising  the  third, 
fourth,  and  fifth  sentences  in  paragraph 
(a)(1)  to  read  as  follows: 

§44«.5l3e    Bedtradn  rinc-neomyciw 
sulfate-polymyKin  B  aulfala  topical  aeroeoL 


(1)  *  *  *  Its  bacitracin  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  bacitracin  that 
it  is  represented  to  contain.  Its  neomycin 
content  is  satisfactory  if  it  is  not  less 
than  90  percent  and  not  more  than  130 
percent  of  the  number  of  units  of 
neomycin  that  it  is  represented  to 
contain.  Its  polymyxin  B  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  polymyxin  B 
that  it  is  represented  to  contain.  *  *  * 

These  amendments  institute  changes 
that  are  corrective,  editorial,  or  of  a 
minor  substantive  nature.  Because  the 
amendments  are  not  controversial  and 
because  when  effective  they  provide 
notice  of  accepted  standards.  FDA  finds 
that  notice,  public  procedure,  and 
delayed  effective  date  are  unnecessary 
and  not  in  the  public  interest.  The 
amendments,  therefore,  shall  become 
effective  August  30. 1984.  However, 
interested  persons  may.  on  or  before 
October  1.  1984,  submit  written 
comments  on  this  regulation  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversel^^ 
affeeted  by  this  regulation  may  file 
objelbtions  to  it  and  request  a  hearing- 
Reasonable  grounds  for  tiw  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  October  1.  1984  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  October  29. 
1984,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specifed  in  21  CFR 
430.20.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue^of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  m  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  ror  hearing  is  not  made  in 
the  reqi^ired  format  or  with  the  required 
analyses.  theXIommissioner  of  Food  and 
Drugs  will  enter  stmimary  judgment 
against  the  personfs)  who  request(8)  the 
hearing,  making  findhngs  and 
conclusions  and  denying  a  hearing.  All 
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submissions  must  be  nied  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading-of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  office  of  the  Dockets 
Management  Branch,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date,  this  regulation  shall  be 
effective  August  30. 1984. 

(Seca.  507.  701  (f)  and  (g),  52  Stat,  1055-1056 
88  amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357.  371  (f)  and  (g))) 

Dated:  August  23. 1984. 

Danifll  L.  Mkhels, 

Director.  Office  of  Compliance.  Center  for 
Drugs  and  Biologies. 

IFH  Doc.  »t-22mz  Filed  8-29-M:  S:4S  am| 
MJJNQ  COOE  4tW-01-H 


21  CFR  Part  524 

Ophttialmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Plot  Subject  to 
Certification;  Famptuir 

AQENCV:  Food  and  Drug  Administration. 
ACnOfC  Final  rule. 


SUMMAHY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  codify  a 
previously  approved  new  animal  drug 
application  (NADA)  sponsored  by 
Ralston-Purina  Co.  The  NADA  provides 
for  the  use  of  famphur  as  a  pour-on 
formulation  for  use  on  cattle  to  control 
grubs  and  to  reduce  lice  infestations. 
EFFCCnvi  date:  August  30, 1984. 
FOn  FURTHER  INFORMATION  CONTACT. 
Ben  I*uyot,  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1414. 
SUPPLEMENTARY  INFORMATION:  Ralston- 
Purina  Co..  Checkerboard  Square.  St. 
Louis,  MO  63164,  is  the  sponsor  of 
NADA  43-215  which  provides  for  use  of 
famphur  13.2  percent.  The  drug  is  used 
as  a  pour-on  formulation  for  the  control 
of  cattle  grubs  and  to  reduce  cattle  lice 
infestations.  The  drug  was  approved  by 
letter  dated  Jime  4, 1970. 

This  action  codifies  the  previously 
approved  NADA  but  does  not  change 
the  approved  use  of  the  drug.  Because 
the  application  was  approved  before 


July  1, 1975,  the  sponsor  is  not  required 
to  submit  a  summary  of  the  safety  and 
effectiveness  data  and  information 
under  the  Freedom  of  Information 
provisions  of  the  animal  drug 
regulations  in  21  CFR  514.11(eJ(2)(ii). 
However,  a  summary  of  the  basis  for 
approval  is  available  upon  request  in 
accordance  with  21  CFR  514.11(e){2)(i). 
The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  j 

List  of  Subjects  in  Part  524 

Animal  drugs,  topical. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  of  the  Center 
for  Veterinary  Medicine  (21  CFR  5.83), 
Part  524  is  amended  in  §  524.900  by 
revising  paragraph  (c),  to  read  as 
follows:  1 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAQE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

§  524.900    Famphur. 
♦         »         •         •         • 

(c)  Sponsor.  See  Nos.  010042  and 
017800  in  §  510.600(c)  of  this  chapter. 

***** 

Effective  dote.  August  30, 1984. 
(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  August  23. 1984. 
Lester  M.  Crawford, 

Director  Center  for  Veterinary  Medicine. 

IFR  Doc.  84-22907  Filed  8-29-84  8  45  am) 
nUMG  COOC  41«(H)1-M 


21  CFR  Part  540 

Penicillin  Antibiotic  Drugs  for  Animal 
Use;  Ticarclliin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Beecham 
Laboratories,  providing  for  intrauterine 
use  of  a  ticarcillin  infusion  for  treating 
mares  for  endometritis  caused  by  beta- 
hemolytic  streptococci. 


EFFECTIVE  DATE:  August  30. 1964. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3420. 

SUPPLEMENTARY  INFORMATION:  Beecham 
Laboratories,  Division  of  Beecham,  Inc., 
Bristol,  TN  37620,  filed  NADA  55-095 
providing  for  use  of  Ticillin*  (sterile 
ticarcillin  disodium)  intrauterine 
infusion  for  horses  for  treating  infections 
of  beta-hemolytic  streptococci.  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  of  this  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2){ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday'ihrough  Friday. 

The  Center  for  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  enviromental 
impact  statement  therefore  will  not  be 
prepared.  The  Center's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(f)(l)(ii)  [a]  and  (e))  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects  in  21  CFR  Part  540 

Animal  drugs:  Antibiotics,  penicillin. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512  (i)  and 
(n).  82  Stat.  347,  350-351  (21  U.S.C.  360b 
(i)  and  (n)))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.83),  Part  540  is  amended  by 
adding  new  Subpart  I  consisting  of 
§  540.680  to  read  as  follows: 

PART  540— PENICILLIN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

Subpart  I— Certain  Ottier  Dosage 
Forms 

§  540.680    Ticarcillin. 

(a)  Requirements  for  certification,  bee 
§  440.90a  of  this  chapter. 

(b)  Tests  and  methods  of  assay.  See 
§  440.90a  of  this  chapter. 


^ 
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(c)  Conditions  of  marketing — (1) 
Specifications.  Each  vial  contains  the 
equivalent  of  6  grams  of  ficarciliin  (as 
ticarcillin  disodium)  to  be  reconstituted 
with  25  milliliters  of  sterile  water  for 
injection  or  sterile  physiological  saline, 
and  diluted  to  desired  volume  of  use. 

(2)  Sponsor.  See  No.  000029  in 
§  510.e0O(c)  of  this  chapter. 

(3)  Conditions  of  use.  (i)  Indications 
for  use.  For  intrauterine  use  in  horses  for 
treatment  of  endometritis  caused  by 
beta-hemolytic  streptococci. 

(ii)  Amount.  6  grams  per  day. 
intrauterine,  for  3  consecutive  days 
during  estrus. 

(iii)  Limitations.  For  intrauterine  use 
in  horses  only.  Infuse  aseptically.  Not 
for  use  in  horses  raised  for  food 
production.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Effective  date.  August  30, 1984. 

(Sec  512  (i)  and  (n).  82  Slat.  347.  350-351  (21 
U.S.C.  360b  (i)  and  (n))) 
Dated:  August  23. 1984.  -       , 

Lester  M.  Crawford, 

Director.  Center  for  Veterinary  Medicine. 

|FR  Doc  84-2299<>  Filed  8-29-04:  6:45  am) 
BILLING  CODE  416(M>1-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

(T.D.  ATF-iei;  Re:  Notica  No.  497) 

Mississippi  Delta  Viticultural  Area 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF],  Department  of  the 
Treasury. 

action:  Final  rule  (Treasury  Decision). 


summary:  This  final  rule  establishes  a 
viticultural  area  in  the  States  of 
Mississippi,  Tennessee,  and  Louisiana 
to  be  known  as  "Mississippi  Delta."  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  believes  that  the  establishment 
of  the  Mississippi  Delta  viticultural  area 
and  the  subsequent  use  of  its  name  as 
an  appellation  of  origin  in  wine  labeling 
and  advertising  will  enable  industry  to 
label  wines  more  precisely,  and  will 
help  consumers  to  better  identify  the 
wines  from  this  area. 
•  EFFECTtVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATKM  CONTACT 
Steve  Simon,  FAA,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue 
NW,  Washington,  DC  20226  (202-566- 
7626). 


SUPPLEMENTARY  INFORMATION: 

Background 

ATF  regulations  in  27  CFR  Part  4 
provide  for  the  establishment  of  definite 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements. 

Part  9  of  27  CFR  provides  for  the 
listing  of  approved  American  viticultural 
areas,  the  names  of  which  may  be  used 
as  appellations  of  origin. 

Section  4.25a(e)(l),  Title  27.  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape  growing  region 
distinguishable  by  geographical 
features.  Section  4.25a{e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape 
growing  region  as  a  viticultural  area. 

Notice  of  Proposed  Rulemaking 

ATF  received  a  petition  from  Mr. 
Samuel  H.  Rushing  of  TTie  Winery 
Rushing,  for  the  establishment  of  a 
viticultural  area  in  northwestern 
Mississippi  (with  minute  segments  in 
Tennessee  and  Louisiana),  to  be  known 
as  "Mississippi  Delta."  In  response,  ATF 
published  a  notice  of  proposed 
ruelmaking.  Notice  No.  497,  in  the 
Federal  Register  on  December  23,  1983 
(48  FR  56799).  That  notice  solicited 
public  comment  with  respect  to  the 
proposed  viticultiu-al  area.  Five  public 
comments  were  received,  all  of  them 
endorsing  the  area  as  proposed. 
Therefore,  this  Treasury  decision 
establishes  the  Mississippi  Delta 
viticultural  area  with  boundaries  as 
proposed  in  Notice  No.  497. 

General  Description  of  the  Viticultural 
Area 

The  Mississippi  Delta  viticultural  area 
is  leaf-shaped  and  extends  for  a  length 
of  about  180  miles  with  a  maximum 
width  of  about  65  miles.  It  comprises 
approximately  6.000  square  miles. 

The  area  is  a  flat  alluvial  plain  with 
extremely  rich  soil.  Topsoil  in  the  area  is 
often  35  feet  deep.  The  area  is  one  of  the 
more  highly  productive  agricultural 
regions  in  the  United  States.  Growing 
conditions  are  favorable  to  a  wide 
variety  of  crops.  Major  crops  are  cotton, 
soybeans,  grain  sorghum,  and  rice.  To  a 
much  lesser  extent,  the  area  is  also  a 
grape-producing  region. 

In  the  early  part  of  this  century,  before 
Prohibition,  grape  growing  was 
profitable  in  the  area.  Recently,  the 
State  of  Mississippi  has  invested 
millions  of  dollars  in  Mississippi  State 
University's  Enology  Laboratory, 
located  at  Stoneville  in  the  heart  of  the 
Delta  region.  This  expenditure  is  based 


upon  belief  that  the  region  will  someday 
become  "the  grape  producing  area  of  the 
Southeast,"  according  to  a  letter  of 
support  form  the  head  of  that 
Laboratory.  Estimates  of  current 
vineyard  acreage  range  from  50  to  250 
acres.  There  are  vineyards  dispersed 
through  the  area,  and  one  winery  is 
operating. 

Name  of  the  Area 

The  term  "delta"  is  commonly 
understood  to  mean  a  triangular  area  by 
the  mouth  of  a  river,  formed  by  alluvial 
deposits.  The  Mississippi  Delta  is  an 
exception  to  this,  in  that  it  is  an  area  of 
alluvial  deposits  located  several 
hundred  miles  above  the  mouth  of  the 
Mississippi  River.  However,  according 
to  the  evidence  the  area  ii  a  true  delta, 
for  its  deposits  were  first  laid  down  in 
an  era  of  pre-history  when  the  mouth  of 
the  Mississippi  was  much  farther  north. 
In  more  recent  times,  prior  to  the 
construction  of  the  Mississippi  River 
levee  system,  the  area  received  periodic 
additional  deposits  whenever  the 
Mississippi  and/or  Yazoo  River  flooded 
Geologists  sometimes  call  thurea  the 
"Yazoo  Basin,"  since  the  Are^n 
primarily  drained  by  the  Yazoo  River. 
but  locally  and  in  literature  it  is  most 
commonly  called  the  "Mississippi 
Delta,"  or  just  'The  Delta." 

Author  Da\nd  Cohn's  famous 
statement  that  the  Mississippi  Delta 
"begins  in  the  lobby  of  the  Peabody 
Hotel  in  Memphis  and  ends  on  Catfish 
Row  in  Vicksburg"  has  been  quoted 
numerous  times  in  histories  of 
Mississippi.  In  particular,  this  statement 
appears  in  Mississippi:  A  History,  by 
John  K.  Bettersworth.  and  Mississippi. 
by  the  Federal  Writers'  Project  of  the 
Works  Progress  Administration. 
(Memphis  and  Vicksburg  are  the 
approximate  northern  and  southern 
boundaries  of  the  Mississippi  Delta  ' 

viticultural  area.) 

Because  of  the  danger  of  flooding,  the 
Mississippi  Delta  was  sparsely  settled 
until  about  100  years  ago,  when  the 
levee  system  began  to  make  agriculture 
feasible  there.  Nevertheless,  within  this 
century,  the  area  has  developed  a 
considerable  distinctive  history  and 
reputation. 

Geographical  Features;  Boundaries 

TTie  western  boundary  of  the  area  is 
the  levee  system  of  the  Mississippi 
River.  West  of  that.  Hie  land  is  not 
suitable  for  agriculture  because  it  is 
subject  to  unpredictable,  periodic  floods. 
The  land  that  is  not  protected  by  the 
levee  system  is  used  primarily  for 
sporting  purposes,  such  as  hunting  and 
fishing. 
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The  eastern  boundary  of  the  area 
follows  the  very  striking  geographical 
feature  known  as  the  loess  bluffs.  These 
bluffs,  which  rise  100  feet  high  along  the 
entire  eastern  side  of  the  Mississippi 
Delta  abruptly  demarcate  the  change 
from  alluvial  soil  to  the  windblown  soil 
of  the  loess  hills  region.  The  division 
between  the  almost  totally  flat  delta  and 
the  very  hilly  region  east  of  the  loess 
bluffs  is  dramatic  and  obvious  to  an 
observer. 

Because  of  its  shape,  the  area  comes 
to  a  point  at  it  north  and  south  ends.  At 
Memphis  and  at  Vicksburg.  the  loess 
bluffs  come  right  down  to  the 
Mississippi  River,  thus  isolating  the 
Mississippi  Delta  totally  between  the 
bluffs  to  the  east  and  the  river  to  the 
west. 

Although  sharply  distinguishable  from 
the  areas  immediately  to  the  east  and 
v.'est,  the  Delta  is  almost  totally 
homogeneous  within  its  boundaries.  The 
land  is  flat,  and  the  rivers  and  streams 
meander  very  slowly  through  shifting 
channels.  When  one  of  them  changes 
course,  it  leaves  behind  a  partially  filled 
"ox-bow  lake."  Otherwise,  there  are  no 
significant  geographical  features  within 
the  area  to  alter  its  uniformity. 

The  boundaries  of  the  proposed 
viticultural  area  may  be  found  on  three 
U.S.G.S.  maps  in  the  scale  of  1:250,000 
series:  Helena  (AR,  MS,  TN),  • 
Greenwood  (MS,  AR,  LA),  and  Jackson 
(MS,  LA).  The  boundaries  are  described 
in  27  CFR  9.96,  as  added  by  this 
document. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Mississippi 
Delta  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  the 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  not  better  than  other 
areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  in 
advertisements  as  to  the  origin  of  the 
grapes.  Any  commercial  advantage  can 
only  come  form  consumer  acceptance  of 
the  Mississippi  Delta  wines. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  Hexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
final  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  is  not  expected  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  or  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting. 


recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

•  Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  February  17, 1981  (46  FR  13193). 
the  Bureau  has  determined  that  this  final 
regulation  is  not  a  major  rule  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Drafting  Information 

The  principal  author  of  this  document 
is  Steve  Simon,  FA.A,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.        1 

Authority  ana  Issuance 

Accordingly,  under  the  authority  in  27 
U.S.C.  205,  27  CFR  Part  9  is  amended  as 
follows:  1 

PART  »— AMERICAN  VITICULTURAL 
AREAS 

^agraph  1.  The  table  of  sections  in 
27  CFR  Part  9,  Subpart  C,  is  revised  to 
add  the  title  of  §  9.96.  to  read  as  follows: 


Subpart  C— Approved  American  Viticultural 
Areas  i 

Sec.  I 

*  •  •    I     *  • 

9.96    Mississippi  Delta. 


Par.  2.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.96,  which  reads 
as  follows: 

§9.96    Missiuippi  Delta. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Mississippi  Delta." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Mississippi  Delta  viticultural  area 
are  three  U.S.G.S.  maps.  They  are  titled: 

(1)  Helena,  scale  of  1:250,000, 1955 
(revised  1977). 

(2)  Greenwood,  scale  of  1:250,000, 1953 
(revised  1979). 

(3)  Jackson,  scale  of  1:250,000, 1955 
(revised  1973). 

(c)  Boundary — (1)  General.  The 
Mississippi  Delta  viticultural  area  is 
located  in  Mississippi,  Louisiana,  and 
Tennessee.  The  starting  point  of  the 
following  boundary  description  is  the 
intersection  of  the  Illinois  Central  Gulf 
(I.C.G.)  Railroad  and  the  Mississippi 
River  levee  system,  on  the  southeast 
side  of  Lake  Home,  between  Lake  View, 
Mississippi,  and  Walls,  Mississippi,  on 
the  Helena  map. 

(2)  Boundary  Description — (i)  From 
the  starting  point  generally  southward 
along  the  Mississippi  River  levee  system 
until  it  again  intersects  the  I.C.G. 
Railroad,  near  Twin  Lake,  Mississippi 
(about  10  miles  north  of  Vicksburg,  on 
the  Jackson  map).  In  any  place  where 
there  is  more  than  one  continuous  levee, 
the  one  closest  to  the  Mississippi  River 
is  the  boundary. 

(ii)  From  the  intersection  described  in 
paragraph  (c)(2)(i),  the  boundary 
continues  southward  along  the  I.C.G. 
tracks,  until  they  merge  with  another 
branch  of  the  I.C.G.  Railroad,  near 
Redwood,  Mississippi. 

(iii)  Then  generally  northeastward 
along  that  other  branch  of  the  I.C.G. 
Railroad,  to  the  Leflore  County-Holmes 
County  line  (on  the  Greenwood  map). 

(iv)  Then  southeastward  along  that 
county  line  to  the  Leflore  County-Carroll 
County  line. 

(v)  Then  generally  northward  along 
that  county  line  to  Mississippi  Route  7. 

(vi)  Then  generally  northeastward 
along  Route  7  to  the  90*  00'  longitude 
line. 

(vii)  Then  northward  along  that 
longitude  line  to  Mississippi  Route  8. 

(viii)  Then  eastward  along  Route  8  to 
Mississippi  Route  35. 

(ix)  Then  northward  along  Route  35  to 
Mississippi  Route  322  (on  the  Helena 
map). 

(x^Then  generally  eastward  along 
Route  322  to  the  Panola  Quitman 
Floodway. 
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(xi)  Then  northward  along  that 
floodway  to  the  range  line  R.9W./R.8W. 

(xii)  Then  northward  along  that  range 
line  to  the  200  ft.  contour  line  (north  of 
Ballentine,  Mississippi). 

(xiii)  Then  generally  northeastward 
along  that  contour  line  to  Mississippi 
Route  3. 

(xiv)  Then  northward  along  Route  3  to 
the  Tunica  County-Tate  County  line. 

(xv)  Then  northward  along  that 
county  line  to  the  Tunica  County-De 
Soto  County  line. 

(xvi)  Then  northward  along  that 
county  line  to  the  I.C.G.  Railroad. 

(xvii)  Then  northward  along  the  I.C.G. 
tracks  to  the  starting  point. 

Signed:  August  7, 1984. 
W.  T.  Drake. 
Action  Director. 

Approved:  Au^st  21. 1984. 
Edward  T.  Stevenson, 
Deputy  Assistant  Secretary  (Operations). 

ire  Doc  84-23023  Filed  g-29-M;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[Eighth  Coast  Guard  District  Regulation  84- 
051 

Safety  Zone:  Vidnlty  of  New  Orleans 
Harbor,  Mississippi  River 

agency:  Coast  Guard.  DOT. 
Acnorc  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  Safety  Zone  in  New 
Orleans  Harbor.  Mississippi  River 
between  the  Lower  End  of  the  Desire  St. 
Wharf  (LMR  mile  93.5  AHP)  and  the 
Gretna  Traffic  Light  (RDB  mile  96.6 
AHP).  The  Safety  Zone  is  needed  to 
protect  barges  engaged  in  construction 
activities  for  the  New  Greater  New 
Orleans  Mississippi  River  Bridge  from 
safety  hazards  associated  with  a 
constricted  navigation  channel  and  the 
consequent  close  proximity  of  passing 
vessels  to  the  construction  site.  The 
Coast  Guard  Captain  of  the  Port  has 
delegated  the  authority  to  permit  entry 
to  the  Safety  Zone  to  the  traffic  control 
light  toweman  or  the  New  Orleans 
Vessel  Traffic  Service  (VTS).  All  vessels 
are  being  required  to  contact  the  vessel 
traffic  light  towerman  or  VTS  New 
Orleans,  announce  their  intentions  for 
entering  or  mooring  within  the  Safety 
Zone,  and  obtain  permission  to  proceed. 
EFFECTIVE  DATE:  The  provisions  of  this 
regulation  became  effective  on  22 
February  1984  when  an  Emergency 


Safety  Zone  was  established  by  Captain 
of  the  Port  of  New  Orleans.  The 
regulations  will  terminate  on  31  October 
1984,  or,  if  no  longer  needed,  earlier  at 
the  discretion  of  the  Captain  of  the  Port. 
New  Orleans.  Comments  on  this  ' 

regulation  will  be  accepted  and 
considered  at  any  time  prior  to  its 
termination. 

ADDRESS:  Comments  should  be  mailed 
to  Captain  of  the  Port,  U.S.  Coast  Guard, 
4640  Urquhart  St.,  New  Orleans,  LA 
70117.  The  comments  will  be  available 
for  inspection  and  copying  at  that 
address  in  the  Waterways  Safety 
Department.  Normal  office  hours  are 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Richard  E.  Ford  c/o  Captain  of 
the  Port.  U.S.  Coast  Guard,  4640 
Urquhart  Street,  New  Orleans.  LA  70117, 
Phone:  (504)  589-7117. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication 
(5  U.S.C.  553b(3)(B)).  Following  normal 
rulemaking  procedures  delaying  the 
effective  date  of  the  regulation  would 
have  been  contrary  to  the  public  interest 
since  immediate  action  was  needed  to 
respond  to  the  potential  safety  hazards 
involving  vessel  traffic  on  the 
Mississippi  River  near  the  bridge 
construction  site.  The  Crescent  River 
Pilots  Association,  New  Orleans-Baton 
Rouge  Steamship  Association,  the  Board 
of  Commissioners  of  the  Port  of  New 
Orleans,  and  the  New  Orleans 
Steamship  Association  were  consulted 
prior  to  the  effective  date  of  this 
regulation.  However,  since  this 
regulation  will  remain  in  effect  for 
approximately  six  months,  public 
comment  is  desirable  to  insure  that  this 
regulation  is  both  reasonable  and 
workable.  Accordingly,  written  or 
verbal  comments  may  Bt  made  to  the 
Captain  of  the  Port.  New  Orleans  at  the 
address  noted  above. 

Comments  should  identify  the 
particular  portion  of  the  regulation  to 
which  they  apply,  and  should  include 
supporting  reasons.  Commentors  should 
supply  their  names  and  addresses  and 
identify  the  docket  number  for  the 
regulation.  Receipt  of  written  comments 
will  be  acknowledged  if  a  stamped  self- 
addressed  post  card  or  envelope  is 
enclosed.  Based  on  comments  received, 
this  regulation  may  be  changed. 

Drafting  InformatioD 

The  drafters  of  this  regulation  are 
LCDR  Richard  E.  Ford.  Port  Safety 
Officer,  and  LCDR  Larry  Hereth,  Project 


Officer  for  the  Captain  of  the  Port,  and 
LCDR  William  B.  Thomas.  Project 
Attorney.  Eighth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  resulted  from  the  construction 
of  the  New  Greater  New  Orleans 
Mississippi  River  Bridge.  The  John  F. 
Beasley  Construction  Company 
(contractor  for  the  bridge)  requested 
one-way  vessel  traffic  in  the  vicinity  of 
the  construction  site  to  protect  their 
barges.  Several  barges  are  being  used 
periodically  to  erect  steel  at  various 
locations,  progressing  from  both  banks 
toward  the  center  of  the  river.  This 
construction  can  be  disrupted,  and 
safety  hazards  created,  by  large  wakes 
from  passing  vessels.  The  barges  at  the 
construction  site  tend  to  impede 
navigation  in  a  portion  of  the 
Mississippi  River  known  for  its  high 
volume  of  vessels.  Current  regulations  in 
33  CFR  161.402  (which  are  activated  by 
high  river  stages)  do  not  provide 
adequate  control  over  vessels  passing 
the  bridge  construction  site. 

The  Safety  Zone  (33  CFR  165.T810  49 
FR  13695  of  6  April  1984)  established  to 
counteract  problems  with  river  traffic 
congestion  in  connection  with  the  1984 
Louisiana  World  Exposition  does  not 
conflict  with  this  Safety  Zone.  Nor  is 
there  conflict  between  this  Safety  Zone 
and  the  Security  Zone  (33  CFR  165.T811 
49  FR  13696  of  6  April  1984)  established 
in  the  portion  of  the  Mississippi  River 
immediately  adjacent  to  the  Exposition 
site.  However,  neither  of  these 
regulations  provide  adequate  control 
over  vessels  passing  the  bridge 
construction  site. 

To  safeguard  the  bridge  construction 
site,  the  Captain  of  the  Port  initially 
established  an  Emergency  Safety  Zone 
on  the  river  on  22  February  1984.  Notice 
of  the  zone  was  accomplished  by 
Broadcast  Notice  to  Mariners  and 
publication  in  the  Local  Notice  to 
Mariners.  This  Safety  Zone  is  also 
designed  to  make  maximum  use  of  the 
current  vessel  traffic  control  lights 
(described  in  33  CFR  161.402)  vtrhen  they 
are  in  operation  to  control  vessel  traffic 
around  Algiers  Point  during  high  river 
stages.  In  the  event  the  vessel  traffic 
control  light  system  is  not  operating, 
VTS  New  Orleans  will  be  used  to 
control  vessel  traffic  in  this  Safety  Zone. 
In  either  case,  only  one-way  traffic  will 
be  permitted  in  the  vicinity  of  the  bridge 
construction  site  during  construction 
activities  that  constrict  the  channel.  VTS 
New  Orleans  can  be  contacted  on  CH  11 
VHF-FM  (156.550  MHz)  or  CH  16  VHF- 
FM  (156.8  MHz),  or  by  calling  504-589- 
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2772.  The  traffic  light  towerman  can  be 
contacted  on  CH  11  VHF-FM  (156.550 
MHz)  or  CH  67  VHF-FM  (156.375  MHz). 
The  overall  economic  impact  is 
expected  to  be  minimal.  VTS  New 
Orleans  reports  that  average  delays 
have  been  less  than  fifteen  minutes 
since  the  emergency  safety  zone  went 
into  effect.  Most  vessels  are  aljle  to 
transit  the  area  with  either  no,  or  only  a 
slight  delay. 
This  regulation  is  considered  to  be 
nonsignificant"  under  the  policies 
outlined  in  DOT  Order  2100.5  of  22  May 
1980.  and  "non-major"  under  Executive 
Order  12291.  The  expected  impact  of 
this  regulation  is  minimal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Fmal  Regulation 

PART  165— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  Q  165.T823  to  read  as  follows; 

§165.T823    Safety  Zocm:  New  OiiMns 
Hart>or,  Misstssippi  River. 

(a)  Location.  The  following  is  a  Safety 
Zone:  New  Orleans  Harbor,  Mississippi 
River  between  the  lower  end  of  Desire 
St.  Wharf  (LDB  mile  93.5  AHP)  and  the 
Gretna  Traffic  Light  (RDB  mile  96-6 
AHP). 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  165.11  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  as  authorized  by  the 
Captain  of  the  Port,  New  Orleans,  The 
Gretna  Traffic  Light  towerman,  the 
Governor  Nichols  Traffic  Light 
towerman  and  VTS  New  Orleans  are 
delegated  the  authority  to  permit  entry 
into  the  Safety  Zone. 

(2)  All  vessels  intending  to  enter  or 
move  within  the  Safety  Zone  shall,  prior 
to  entering  or  moving  within  the  Safety 
Zone,  contact: 

(i)  The  Gretna  Traffic  Light  towerman 
or  the  Governor  Nichols  Traffic  Light 
towerman,  announce  their  intentions 
and  obtain  permission  to  proceed;  or 

(ii)  VTS  New  Orleans,  announce  their 
intentions  and  obtain  permission  to 
proceed. 

(3)  All  vessels  transiting  the  bridge 
construction  site  during  construction 
activities  are  urged  to  proceed  at 


minimal  speed  and  to  give  the  derrick 
barges  as  wide  a  t>ertb  as  possible. 

(4)  The  John  F.  Beasley  Construction 
Company  (contractor  for  the  bridge) 
shall  notify  VTS  New  Orleans  30 
minutes  prior  to  moving  any  equipment 
into  the  channel  that  will  remain  in  the 
channel  and  impede  navigation  to  any 
degree. 

(5)  This  regulation  terminates  on  31 
October  1984.  or  at  the  discretion  of  the 
Captain  of  the  Port.  New  Orleans. 

(33  U.S.C.  1225  ard  1231:  49  CFR  1.46;  33  CFR 
165.3:  48  FR  35404) 

Dated:  July  26, 1984. 
|ohn  L.  Bailey, 

Captain.  U.S.  Cocst  Guard,  Captain  of  the 
Port. 

|FR  Dcx.  M-23aft%  niad  S-Z9-84:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

Amendment  of  Part  74  of  the 
Commission's  Rules  To  Reflect  an 
Editorial  Change  In  Auxiliary 
Broadcast  Stations 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  Order  amends  §  74.24(g) 
of  the  Commission's  Rules  to  reflect  the 
new  telephone  number  of  the  Auxiliary 
Services  Branch.  This  rule  pertains  to 
the  notification  and  coordination 
procedure  for  short-term  operation  by 
certain  classes  of  auxiliary  broadcast 
stations.  In  order  to  facilitate  this 
procedure,  interested  parties  may 
telephone  the  Auxiliary  Services 
Branch. 

date:  Effective  August  3, 1984. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau. 
(202)  632-6485. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  74 

Radio,  Television. 
Order 

In  the  matter  of  amendment  of  Part  74  of 
the  Commission's  Rules  to  reflect  an  editorial 
change. 

Adopted;  August  3.  1964. 

Released:  August  9.  1984 

By  the  Chief.  Mass  Media  Bureau. 

1.  The  Commission  has  under 
consideration  an  editorial  change  in 
9  74.24(g)  of  the  Rules  to  reflect  the  new 


telephone  nnmber  of  the  Auxiliary 
Services  Branch  in  the  Audio  Services 
Division  of  the  Mass  Media  Bmeau. 

2.  Section  74.24(g)  of  the  Rules 
pertains  to  short-term  operation  by 
certain  classes  of  auxiliary  broadcast 
stations  and  the  requirement  that 
broadcast  licensees  notify  the 
appropriate  frequency  coordinating 
committee  or  any  licensee(s)  assigned 
th^jjse  of  the  proposed  frequency.  In 
ordeHg  faciUtate  this  notification  and 
coordination  process,  information  on 
activa-ioordination  committees  may  be 
obtained  by  telephoning  the  Auxiliary 
Services  Branch.  The  telephone  number 
of  this  Branch  has  been  recently 
changed  to  (202)  634-6307. 

3.  The  amendment  adopted  herein  is 
editorial  and  pubRc  comment  is 
unnecessary.  The  prior  notice  and 
comment  procedures  and  effective  date 
provision  of  section  4  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  are  thereforejpapplicable. 
Authority  for  the  amendment  adopted 
herein  is  contained  in  section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended. 

4.  In  view  of  the  foregoing,  it  is 
ordered,  that  effective  August  3, 1984, 
Part  74  of  the  Commission's  Rules  is 
amended  as  set  forth  in  the  Appendix 
hereto. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066, 1082: 
47  U.S.C,  154.  303) 

Federal  Communications  Commiasion. 
(ames  C.  McKinney, 

Chief.  Mass  Media  Bureau. 

Appendix 

PART  74— (AMENDED] 

47  CFR  74.24  paragraph  (g)  is  revised 
to  read  as  follows: 

§  74.24    Short-term  operation. 

***** 

(g)  The  Part  73  licensee  of  this 
chapter,  prior  to  operating  pursuant  to 
the  provisions  of  this  section  shall,  for 
the  intended  location  or  area-of- 
operation,  notify  the  appropriate 
frequency  coordination  committee  or 
any  licen3ee(8)  assigned  the  use  of  the 
proposed  operating  frequency, 
concerning  the  particulars  of  the 
intended  operation  and  shall  provide  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  in  the  event  of 
interference.  Information  on  active 
frequency  coordination  committees  may 
be  obtained  by  contacting  the  FCCs 
Auxiliary  Services  Branch  at  (202)  634- 
6307  between  8KX)  a.m.  and  4:30  p.m. 
Eastern  Time.  Except  as  provided 
below,  this  notification  provision  shall 
not  apply  where  an  unanticipated  need 
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for  immediate  short-term  mobile  station 

operation  would  render  compliance  with 

the  provisions  of  this  paragraph 

impractical. 

•        *        *        *        • 

|FR  Doc  M-Z3QZ7  Filed  S-2IM4:  IMS  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  14] 

Child  Restraint  Systems  for  Use  In 
Motor  Vehicles  and  Aircraft 

agency:  National  Highway  Safety 
Administration  (NHTSA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

summary:  This  final  rule  amends 
Federal  Motor  Vehicle  Safety  Standard 
No.  213.  Child  Restraint  Systems,  so  diat 
child  restraint  systems  can  be  certified 
for  use  in  motor  vehicles,  or  for  use  in 
both  motor  vehicles  and  aircraft.  The 
requirements  for  certifying  child 
restraints  for  use  in  aircraft  were 
formerly  specified  in  the  Federal 
Aviation  Administration's  (FAA) 
Technical  Standard  Order  (TSO)  ClOO. 
which  required  that  in  order  for  child 
restraint  systems  to  be  certified  for  use 
in  aircraft,  they  must  first  be  certified  for 
use  in  motor  vehicles  and  then  pass 
three  additional  performance  tests. 
Simultaneously  with  the  effective  date 
of  diis  rule,  FAA  will  rescind  die 
requirements  of  TSO  ClOO  and  take 
action  to  permit  child  restraints  certified 
under  the  requirements  of  this  rule  to  be 
used  in  aircraft. 

The  notice  of  proposed  rulemaking 
which  preceded  this  final  rule  proposed 
to  add  the  three  performance 
requirements  of  die  TSO  and  one 
additional  performance  requirement  for 
restraints  with  tether  straps  to  Standard 
No.  213.  This  rule  adopts  one  of  die 
three  performance  requirements  of  the 
TSO.  the  inversion  test,  and  requires 
that  child  restraint  manufacturers 
wishing  to  certify  dieir  products  for  use 
in  both  motor  vehicles  and  aircraft 
certify  that  the  product  complies  with 
requirements  of  the  test.  The  other 
performance  requirements  proposed  in 
the  notice  are  not  incorporated  in  this 
rule  because  a  joint  testing  program 
conducted  by  FAA  and  NHTSA  last 
year  showed  these  requirements  to  be 
redundant.  Child  restraints  which 
passed  the  existing  higher  performance 
requirements  in  Standard  No.  213  easily 


passed  the  requirements  of  the  TSO, 
which  indicates  diat  diose  TSO 
requirements  are  uimecessary  to 
establish  that  child  restraints  are 
effective  in  the  differing  environment  of 
the  aircraft  interior.  Accordingly, 
compliance  with  those  requirements  is 
no  longer  required  to  certify  child 
restraints  for  use  in  aircraft. 

Child  restraints  which  are  certified  for 
use  in  both  motor  vehicles  and  aircraft 
will  be  required  to  ie  labeled  in  red 
widi  die  phrase  "THIS  RESTRAINT  IS 
CERTIFIED  FOR  USE  IN  MOTOR 
VEHICLES  AND  AIRCRAFT*.  Child 
restraints  certified  only  for  use  in  motor 
vehicles  will  not  be  required  to  change 
the  information  currendy  required  by 
Standard  213  on  their  labels. 

By  combining  and  simplifying  the 
requirements  for  certifying  child 
restraints  for  use  in  motor  vehicles  and 
aircraft.  FAA  and  NHTSA  hope  to 
encourage  more  child  restraint 
manufacturers  to  cerdfy  their  products 
for  use  in  both  modes  of  transportation. 
The  ultimate  goal  of  seeking  more 
models  of  child  restraints  to  be  certified 
for  use  in  both  motor  vehicles  and 
aircraft  is  to  encourage  families 
traveling  by  air  to  use  child  restraints 
for  their  children  before,  during,  and 
after  the  air  travel  portion  of  their  trips. 
EFFECnve  date:  This  rule  becomes 
effective  February  26, 1985. 
ADDRESS:  Petitions  for  reconsideration 
may  be  submitted  within  30  days  after 
publication  of  this  rule  in  the  Federal 
Register  to:  Administrator,  National 
Highway  Traffic  Safety  AdminisU-ation, 
400  Seventh  Sti-eet,  SW.,  Washington. 
D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Vladislav  Radovich,  Office  of 
Vehicle  Safety  Standards.  NRM-12, 
National  Highway  Traffic  Safety 
Administration.  400  Sevendi  Street,  SW., 
Washington,  D.C.  20590  (202-426-2264). 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Standard  No.  213.  Child 
Restraint  Systems  (49  CFR  571.213),  so 
that  child  restraint  systems  can  be 
certified  for  use  in  both  motor  vehicles 
and  aircraft  or  simply  for  use  in  motor 
vehicles.  These  amendments  are 
intended  to  encourage  families  traveling 
by  air  to  use  child  restraints  to  protect 
their  children  before,  during,  and  after 
the  air  travel  portion  of  their  trips. 

Background 

Need  for  Increased' Use  of  Child 
Restraints 

Parents  cannot  adequately  protect 
their  very  young  children  against  the 
risk  of  death  and  injury  while  riding  in 
motor  vehicles  or  aircraft  either  by 


holding  them  in  their  lap  or  by  fastening 
a  lap  belt  around  them.  The  forces 
generated  during  sudden  stops  even  at 
speeds  as  low  as  10-15  miles  per  hour 
(mph)  make  it  physically  impossible  for 
a  parent  to  hold  and  protect  a  child  in 
his  or  her  arms.  Using  a  lap  belt  is 
better,  but  it  is  still  inadequate  for  this 
purpose  (particularly  for  children  under 
the  age  of  one  year)  because  of  the 
physical  dimensions,  bone  structure, 
and  weight  distribution  of  young 
children. 

The  most  effective  protection  that  can 
be  afforded  these  young  children  are 
special  supplementary  seating  devices, 
which  are  attached  to  and  secured  by 
the  lap  belt  in  the  vehicle  or  aircraft 
These  devices,  generically  referred  to  as 
child  restraints,  are  specifically 
designed  to  take  into  account  the 
physiological  differences  between  young 
children  and  older  children  and  adults, 
and  to  offer  the  appropriate  protection 
for  these  young  children  exposed  to  the 
large  energy  levels  inherent  in  vehicle 
crashes. 

Efforts  to  Promote  Increased  Use  of 
Child  Restraints 

The  NHTSA  has  been  working  hard  to 
promote  the  use  of  child  restraints  by 
more  parents.  The  agency  has  been 
advising  the  various  States  on  the 
drafting  of  mandatory  child  restraint  use 
laws.  Such  laws  have  now  been  enacted 
in  49  States  and  die  District  of 
Columbia.  These  laws  have  significandy 
increased  the  sales  and  use  of  child 
restraints,  and  increased  the  public 
awareness  of  the  safety  consequences  of 
allowing  children  to  travel  unrestrained 
in  motor  vehicles. 

In  addition,  the  NHTSA  has  been 
working  to  educate  the  public  on  the 
benefits  of  child  restraints.  Working 
with  medical  professionals,  childbirth 
educational  programs  and  others,  the 
agency  has  provided  information  to 
pediatricians  and  prospective  parents 
on  ways  to  protect  their  children  in 
motor  vehicles.  Further,  the  agency  has 
developed  manuals  on  how  to  develop  a 
child  restraint  loaner  program  that  can 
assist  parents  unable  to  afford  their  own 
child  restraints. 

All  of  these  factors  have  succeeded  in 
greatly  increasing  the  use  of  child 
restraints  for  children  riding  in  motor 
vehicles.  Currendy,  restraint  usage  for 
infants  less  than  one  year  old  is  about 
68  percent  and  for  children  ages  1  to  4 
the  rate  is  44  percent:  based  on  the 
agency's  continuing  survey  of  restraint 
usage  in  19  cities. 
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latpediments  to  Increased  Use  of  Child 
Restraiats 

This  heightened  use  and  awareness, 
combined  with  the  limited  number  of 
child  restraint  models  which  can  be 
used  in  both  motor  vehicles  and  aircraft, 
caused  confusion  and  frustration  for 
families  traveling  by  air  and  car.  Both 
NHTSA  and  FAA  have  standards  for 
child  restraints.  Until  recently,  of  the  42 
models  of  child  restraints  certified  under 
NHTSA'b  Standard  No.  213  for  use  in 
motor  vehicles,  only  5  models  were  also 
approved  under  the  FAA's  standard  for 
use  in  aircraft  If  a  family  tried  to  take 
one  of  the  remaining  37  models  of  child 
restraints,  they  were  usually  required  to 
check  the  restraint  along  with  the  rest  of 
their  luggage.  This  discouraged  families 
from  traveling  with  the  unapproved 
child  restraints,  and  resulted  in  the  child 
not  having  the  benefit  of  the  safety  seat 
not  only  during  the  takeoff  and  landing 
of  the  aircraft,  but  also  when  the  family 
was  driving  in  a  motor  vehicle  on  the 
ground  portions  of  the  trip. 

From  a  safety  viewpoint,  data  on 
injuries  and  fatalities  show  that  travel 
by  air  is  much  safer  than  by  motor 
vehicle.  For  children  up  to  4  years  of 
age,  approximately  one  fatality  and  10 
injuries  occur  yearly  during  commercial 
air  travel  vs.  over  600  fatalities  and 
70.000  injuries  to  motor  vehicle 
occupants.  Consequently,  the  main 
benefits  from  the  use  of  child  restraints 
will  be  derived  from  the  motor  vehicle 
portion  of  the  trip. 

The  NHTSA  Child  Restraint  Standard 

As  an  initial  step  toward  ensuring  that 
child  restraint  systems  would  offer 
adequate  protection  to  their  occupants. 
NHTSA  issued  Standard  No.  213  in  1970. 
That  standard,  which  was  issued  under 
the  authority  granted  in  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  as  amended  (hereinafter  "the 
Safety  Act";  15  U.S.C.  1381  et  seq). 
became  effective  in  1971.  At  then 
drafted,  it  specified  varioas  static  tests 
to  ensure  the  safe  performance  of  child 
restraints.  However,  subsequent  data 
showed  that  child  restraints  which 
passed  these  static  tests  might  not  prove 
effective  at  protecting  a  child  in  certain 
vehicle  crash  situations. 

Under  the  current  standard,  which 
became  effective  January  1, 1981.  the 
performance  of  child  restraint  systems  is 
evaluated  in  dynamic  tests  under 
conditions  simulating  a  frontal  crash  of 
an  average  car  at  30  mph.  The  restraint 
is  anchored  by  a  lap  belt  and.  if 
provided  with  the  restraint,  by  a 
supplemental  anchorage  belt  (known  as 
a  tether  strap).  An  additional  frontal 
impact  test  at  20  mph  is  conducted  for 


restraints  equipped  with  either  tether 
straps  or  internal  harness  and  a 
restraint  surface.  In  that  additional  test, 
child  restraints  with  tether  straps  are 
tested  with  the  straps  detached  and 
child  restraints  with  a  restraint  surface 
(e.g..  a  padded  shield)  are  tested  with 
the  restraint  surface  in  place  but  with 
the  child  restraint  system's  internal 
harness  unbuckled.  The  additional  20 
mph  tests  are  intended  to  ensure  a 
minimum  level  of  safety  performance 
when  the  restraints  are  improperly  used. 
Thus,  child  restraints  with  tethers  or 
with  a  restraint  siuiface  are  tested  at 
both  20  and  30  anph,  while  those  without 
tethers  or  such  a  surface  are  tested  at  30 
mph  only.  Both  the  20  mph  and  the  30 
mph  tests  are  conducted  with  the  child 
restraint  fastened  to  a  seat  representing 
the  typical  motor  vehicle  bench  seat. 

To  protect  the  child,  limits  are  set  on 
the  amount  of  force  exerted  on  the  head 
and  chest  of  a  child  test  dummy  during 
the  dynamic  testing  of  restraints 
specified  for  children  over  20  pounds. 
Limits  are  also  set  on  the  amount  of 
frontal  head  and  knee  excursions 
experienced  by  the  test  dummy  in 
forward-facing  child  restraints.  To 
prevent  a  small  child  from  being  ejected 
from  a  rearward-facing  restraint,  limits 
are  set  on  the  amount  that  the  seat  can 
tip  forward  and  on  the  amount  of 
excursion  experienced  by  the  test 
dummy  during  the  simulated  crash. 

Compliance  of  child  restraints  with 
Standard  No.  213  is  assured  by  the 
requirement  in  the  Safety  Act  that 
manufacturers  certify  compliance  for 
each  child  restraint.  The  agency  may 
review  the  basis  for  that  certification 
and  conduct  testing  to  assure 
compliance.  The  Safety  Act  provides  for 
the  assessment  of  civil  penalties  for 
failures  to  comply  with  applicable  safety 
standards,  and  for  certifications  which 
the  manufacturer  in  the  exercise  of  due 
care  has  reason  to  know  are  false  or 
misleading  in  a  material  respect. 

The  FAA  Child  Restraint  Standard 

In  May  1982,  the  FAA  issued  its  own 
child  restraint  standard,  Technical 
Standard  Order  (TSO)  ClOO.  One  of  the 
key  factors  underlying  the  development 
of  TSO  ClOO  was  child  restraint  testing 
conducted  by  the  Civil  Aeromedical 
Institute  in  1974.  The  results  of  that 
testing  appeared  in  FAA  test  report 
"Child  Restraint  Systems  for  Civil 
Aircraft"  (FAA-AM-78-12.  March  1978). 
Another  factor  was  the  FAA's 
determination  that  differences  in  the 
environments  of  aircraft  and  motor 
vehicles  necessitated  its  establishing 
performance  requirements  to  address 
the  special  safety  risks  posed  to  young 
children  traveling  in  aircraft.  One  of 


these  differences  n  the  tendency  of  the 
seat  back  of  aircraft  seats  to  fold 
forward  with  the  application  of  a  very 
low  force.  The  FAA  determined  that 
there  was  a  need  to  control  the 
interaction  between  the  yotaig  chHd, 
especially  those  facing  rearward  in  a 
child  restraint  and  the  seat  back  to 
ensure  that  the  seat  back  does  not  apply 
unacceptable  levels  of  force  onto  die 
child.  The  FAA  also  determined  that 
there  was  a  need  to  address  the  danger 
that  in-flight  turbulence  (especially  in 
the  upward  direction]  might  throw  a 
child  out  of  his  or  her  child  restraint 

Accordingly,  the  FAA  drafted  TSO 
ClOO  so  that  it  requires  each  child 
restraint  to  meet  the  requirements  of 
NHTSA's  Standard  No.  213  and  four 
additional  requirements.  First  while 
attached  to  an  aircraft  passenger  seat 
with  a  free-folding  seat  back  by  an 
aircraft  safety  belt,  and  occupied  by  a 
test  dummy,  each  child  restraint  must 
provide  protection  in  an  impact 
producing  a  20  mph  velocity  change. 
There  is  no  double  testing  of  child 
restraints  with  tethers  as  under 
Standard  No.  213.  Such  restraints  are 
tested  only  once  in  an  impact  and  with 
their  tethers  unattached.  Second,  each 
child  restraint  must  retain  its  occupant 
during  an  inversion  test.  Third,  each 
child  restraint  must  withstand  the  static 
forces  specified  in  Federal  Aviation 
Regulations  §  25.561  (14  CFH  25.561). 
with  each  of  the  forces  acting 
separately.  Fourth,  TSO  ClOO  specifies 
requirements  for  marking  child 
restraints  with  assembly  and  usage 
instructions,  providing  a  copy  of  such 
instruction  to  child  restraint  users  and 
submitting  a  copy  of  these  instrtictions 
and  various  technical  information  and 
test  results  to  the  FAA.  In  addition,  the 
TSO  procedures  require  the 
establishment  and  maintenance  of  a 
manufacturer  quaUty  control  system. 
The  quality  control  system  is  intended 
to  assure  that  seats  are  manufactured  in 
such  a  way  as  to  meet  the  standard's 
performance  requirements. 

For  a  child  restraint  to  be  approved 
for  use  in  aircraft,  the  manufacturer 
must  submit  specified  information  to  the 
FAA  along  with  a  certifying  statement 
that  the  restraint  meets  the  requirements 
of  TSO  ClOO.  After  the  FAA  approval  is 
issued,  if  airlines  permit  the  restraint 
can  be  used  for  infants  or  young 
children  during  all  phases  of  flight 
including  takeoff  and  landing.  Once  the 
FAA  approved  a  particular  model  of 
child  restraint,  that  agency  followed  a 
policy  of  accepting  child  restraints  of 
that  model  that  were  manufactrned  prior 
to  the  date  of  approval  for  use  in  aircraft 
during  all  phases  of  fH^t,  provided  that 
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those  earlier  child  restraints  were 
substantially  identical  to  the  approved 
one  and  were  properly  identified  as  to 
make  and  model  by  a  Standard  No.  213 
certification  label. 

The  result  of  these  differing 
requirements  was  that  only  a  few  of  the 
child  restraints  certified  for  use  in  motor 
vehicles  were  also  certified  for  use  in 
aircraft.  In  1983.  the  National 
Transportation  Safety  Board  (NTSB) 
considered  the  safety  problems  facing 
young  children  traveling  in  motor 
vehicles  and  aircraft  and  urged  that  a 
variety  of  actions  be  taken  to  promote 
the  use  of  child  restraints.  It  urged  that 
all  States  adopt  laws  requiring  that 
infants  and  young  children  be  placed  in 
child  restraints  when  riding  in  motor 
vehicles.  It  also  recommended  that  the 
DOT  simplify  its  standards  specifying 
performance  requirements  for  child 
restraints  by  combining  all  technical 
requirements  into  a  single  standard 
(NTSB  Safety  Recommendations  A-83- 
1,  issued  February  24. 1983). 

After  considering  the  benefits  which 
would  result  from  the  increased  use  of 
child  restraints,  the  FAA  and  the 
NHTSA  jointly  concluded  that  the 
process  of  certifying  child  restraints  for 
use  in  both  motor  vehicles  and  aircraft 
could  and  should  be  simplified  and 
expedited.  By  combining  the  separate 
NHTSA  and  FAA  standards  irrto  a 
single  standard  under  the  jurisdiction  of 
a  single  agency,  child  restraint 
manufacturers  could  avoid  the 
difficulties  of  dealing  with  different 
standards,  methods  of  certification,  and 
testing  procedures  promulgated  by  the 
two  agencies.  Accordingly,  a  notice  of 
proposed  rulemaking  (NPRM)  was 
pubhshed  at  48  FR  36849,  August  15, 
1983. 

Details  of  the  NPRM 

The  NPRM  proposed  that  the  NHTSA 
would  be  the  sole  agency  responsible  for 
enforcing  the  new  Stainiard  No.  213, 
which  would  be  applicable  to  child 
restraint  systems  designed  for  use  in 
both  motor  vehicles  and  aircraft.  In 
essence,  the  NPRM  proposed  that  the 
requirements  in  both  agencies  standards 
for  child  restraints  be  unchanged  and 
simply  combined  into  an  expMiided 
Standard  No.  213,  with  one  further 
performance  test  add«d  for  child 
restraints  to  be  certified  for  use  in 
aircraft.  This  would  avoid  the  problems 
inherent  in  dealing  with  the  differing 
certification  procedures  of  the  two 
agencies  and  consolidate  all  of  the 
requirements  into  one  standard. 

Under  the-^oposaL  manufacturers 
which  elected  to  certify  their  child 
restraints  for  use  on  aircraft  would  have 
to  certify  that  these  restraints  could  pass 


those  four  additional  tests.  Those 
manufacturers  which  did  not  elect  to 
certify  their  restraints  for  use  on  aircraft 
would  not  have  to  make  that 
certification.  Tlie  existing  requirements 
in  Standard  No.  213  applicable  to  child 
restraints  certified  for  use  in  motor 
vehicles  were  not  proposed  to  be 
changed  in  any  way  by  the  NPRM.  What 
was  proposed  was  simply  an  option  for 
manufacturers  to  subject  their  restraints 
to  some  additional  testing  if  they 
wanted  to  certify  those  restraints  for  use 
on  aircraft. 

Three  of  the  four  additional 
performance  tests  proposed  to  be  added 
to  Standard  No.  213  for  child  restraints 
certified  for  use  on  aircraft  were  drawn 
almost  verbatim  from  the  FAA's  child 
restraint  standard.  These  additional 
tests  were  proposed  to  be  required  to 
ensure  that  child  restraints  certified  for 
use  in  aircraft  would  offer  adequate 
protection  to  young  children  in  the 
unique  interior  environment  of  aircraft. 

The  first  additional  test  proposed  in 
the  NPRM  was  a  dynamic  impact  test  at 
20  mph  for  all  restraints  not  equipped 
with  a  tether  strap.  The  child  restraint 
would  be  attached  to  a  representative 
aircraft  seat  only  by  the  aircraft  seat 
belt  attached  to  the  aircraft  seat  The 
child  restraint  would  not  be  permitted  to 
fail  or  deform  in  a  manner  that  could 
seriously  injure  or  prevent  subsequent 
extrication  of  the  occupant.  This  test 
was  taken  almost  verbatim  from 
paragraph  {a)(2)(!)  of  TSO  ClOO. 

The  second  additional  test  proposed 
in  the  NPRM  would  apply  only  to  child 
restraints  equipped  with  a  tether  strap. 
These  restraints  would  be  tested  under 
the  same  procedures  as  untethered 
restraints,  except  that  the  impact  would 
be  at  30  mph  with  the  tether  strap 
unattached.  The  same  criteria  for 
determining  satisfactory  performance 
specified  above  for  untethered  restraints 
would  again  be  used.  This  requirement 
was  not  drawn  from  TSO  ClOO. 
However,  NHTSA  decided  to  include 
the  requirement  because  the  FAA 
beUeved  that,  since  aircraft  seats  have 
no  place  to  which  the  tether  strap  could 
be  anchored,  it  was  necessary  to  subject 
such  restraints  to  a  more  stringent 
performance  test  to  ensure  that  these 
restraints  would  offer  adequate  aircraft 
safety. 

The  third  test  proposed  in  the  NHIM 
was  an  inversion  test.  Its  purpose  is  to 
^ensure  that  the  child  restraint  could 
protect  the  child  from  air  turbulence. 
The  test.  drawTi  directly  from  the 
language  of  paragraph  (a)(2)(ii)  of  TSO 
ClOO,  would  have  required  the 
combination  of  a  child  restraint,  test 
dummy,  and  aircraft  passenger  seat  to 
be  rotated  to  an  inverted  position  and 


held  there  without  any  failure  or 
deformation  of  the  child  restraint  that 
could  seriously  injure  or  prevent  the 
subsequent  mnoval  of  the  occupant. 

The  fourth  additional  test  proposed  in 
the  NPRM  woukl  have  required  each 
child  restraint  to  withstand  the  ultimate 
inertia  fc»t:e8  specified  in  14  CFR  25.561, 
vWth  each  of  those  forces  acting 
separately.  This  requirement  was 
specified  in  paragraph  {a)(2Kiii)  of  TSO 
ClOO.  Engineering  analysis  would  have 
been  acceptable  in  lieu  of  actual  testing 
to  establish  compliance  with  this 
proposed  requirement. 

The  procedures  to  be  followed  in 
conducting  these  tests  or  analyses  were 
drawn  from  paragraph  (a)(2)(iv)  of  TSO 
ClOO.  They  provided  for  the  testing  or 
analysis  erf  child  restraints  to  determine 
their  adequacy  for  protecting  the  weight 
and  stature  of  child  for  which  the 
restraint  is  designed.  The  test  dummies 
to  be  used  were  those  specified  in 
section  S7  of  Standard  No.  213.  Other 
procedural  provisions  related  to  the 
placing  of  the  test  dununy  in  the 
restraint,  the  attaching  of  the  restraint  to 
the  aircraft  seat,  and  the  design  of  the 
aircraft  seat. 

As  noted  above,  the  NPRM  gave  child 
restraint  manufacturers  an  option  either 
to  certify  their  restraints  for  use  in  both 
motor  vehicles  and  aircraft  or  to  certify 
the  restraints  only  for  use  in  motor 
vehicles.  Those  electing  the  latter  option 
would  have  been  required  by  the  NPRM 
to  include  the  statement,  "THIS  '^ 

RESTRAINT  IS  NOT  CERTIFIED  FOR 
USE  IN  AIRCRAFT',  on  the  certification 
label  and  operating  instructions  for  the 
child  restraint.  This  labeling 
requirement  was  proposed  to  ensure 
that  parents  seeking  to  buy  restraints  for 
use  in  both  modes  of  transportation  and 
airline  flight  attendants  would  easily 
ascertain  whether  a  particular  child 
restraint  was  not  certified  for  use  m 
aircraft. 

The  NPRM  also  announced  that  FAA 
and  NHTSA  would  jointly  test  many 
models  of  child  restraints  for 
compliance  with  the  TSO  ClOO 
requirements.  The  test  results  generated 
by  this  program  were  made  available  to 
the  manufacturers  of  the  tested 
restraints  to  assist  them  to  certify  their 
child  restraints  for  use  in  both  modes  of 
transportation. 

FAA-NHTSA  Testing  of  Child 
Restraints 

The  testing  program  evaluated  alt  42 
models  of  child  restraints  currently 
manufactured  and  cer^fied  as  meeting 
the  requirements  of  Standard  No.  213  to 
determine  whether  they  complied  also 
with  the  existing  requirements  of  TSO 
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ClOO.  (See  DOT  HS-806-413.)  There  was 
some  preliminary  difficulty  in 
determining  hoW  to  establish  whether  a 
child  restraint  system  had  "failed  or 
deformed  iJi  a  manner  that  could 
seriously  injure  or  prevent  subsequent 
extrication  of  a  child  occupant,"  the 
criterion  for  determining  compliance 
with  the  tests  in  TSO  ClOO.  The  two 
agencies  agreed  to  use  the  performance 
requirements  specified  in  section  S5  of 
Standard  No.  213,  but  to  exclude  the 
head  and  chest  acceleration 
requirements  set  forth  in  section  S5.1.2. 

All  42  models  of  child  restraints, 
including  the  11  which  have  tether 
straps,  were  subjected  to  the  20  mph 
dynamic  test  while  attached  to  a 
representative  aircraft  seat,  and  all 
passed  by  a  considerable  margin. 
Similarly,  the  three  tethered  child  seats 
and  eight  tethered  booster  seats  were 
subjected  to  a  30  mph  impact  with  the 
tether  unattached,  and  all  again  passed 
by  a  considerable  margin.  The  , 

performance  of  the  three  tethered  chil3 
seats  was  not  appreciably  different  than 
was  registered  by  them  in  the  20  mph 
impact  test,  and  the  head  and  knee 
excursions  measured  in  this  test  were 
well  under  those  recorded  for  the 
restraints  in  the  Standard  No.  213  tests. 
All  42  models  were  subjected  to  the  TSO 
ClOO  inversion  test,  and  all  42  were 
deemed  to  have  passed  those 
requirements.  Additionally,  all  42 
models  were  subjected  to  the  static 
loading  tests  at  the  levels  specified  in 
TSO  ClOO.  and  all  42  passed  the  test. 

All  42  models  were  also  tested  to  the 
requirements  of  "old"  Standard  No.  213, 
which  required  the  restraint  to 
withstand  inertia  loads  approximately 
three  times  greater  than  those  specified 
in  TSO  ClOO.  Standard  No.  213  was 
upgraded  from  these  old  requirements 
primarily  because  of  the  structural 
failures  which  occurred  in  30  mph 
dynamic  tests  of  restraints  which  met 
the  static  load  requirements  under  the 
old  version  of  the  standard.  NHTSA 
believed  that  any  of  the  restraints  which 
could  satisfy  the  dynamic  testing 
requirements  of  the  new  Standard  No. 
213  would  also  satisfy  the  static  loading 
requirements  of  the  old  standard.  Since 
the  loads  required  under  the  old 
standard  were  approximately  three 
times  the  level  required  by  the  TSO,  any 
devices  which  could  satisfy  the  old 
standard  would  ipso  facto  satisfy  the 
TSO  requirements. 

In  this  testing  to  the  levels  prescribed 
under  the  old  standard,  40  of  42  models 
of  child  restraints  passed.  The  two 
restraints  which  failed  the  tests  did  so  in 
only  one  direction,  and  at  load  levels 
2 'A  times  those  required  in  the  TSO. 


The  joint  testing  program  made  it 
possible  for  the  manufacturers  of  every 
model  of  child  restraint  currently 
produced  to  seek  prompt  FAA  approval 
for  the  restraints  under  TSO  ClOO.  This 
has  expedited  the  process  for  certifying 
current  models  of  child  restraints  for 
both  aircraft  and  motor  vehicle  use.  At 
present  36  models  have  received  TSO 
approval. 

However,  the  Department  of 
Transportation  still  believes  that  it  is 
necessary  to  proceed  with  a  final  rule  in 
this  area.  As  a  practical  matter,  new 
child  restraints  will  be  introduced  into 
the  market,  and  those  models  would 
face  the  same  obstacles  which  were 
confronted  by  current  models  before  the 
completion  of  the  joint  testing  program. 
It  is  poor  regulatory  policy  to  subject 
manufacturers  to  needless  and 
repetitious  testing  of  the  identical 
product  to  satisfy  slightly  differing 
requirements  of  two  different  agencies. 
These  considerations  impel  FAA  and 
NHTSA  to  proceed  to  a  final  rule  at  this 
time,  so  that  the  situation  which  existed 
prior  to  the  joint  program  does  not  recur 
at  some  future  date. 

Comments  I 

Most  of  the  more  than  20  commenters 
on  the  NPRM  endorsed  the  concept  of 
combining  the  FAA  and  NHTSA 
standards  into  one  standard.  Some  of 
the  commenters  expressed  qualified 
support  for  the  concept,  but  reserved 
final  judgment  until  the  results  of  the 
joint  testing  program  were  made 
available  to  the  public. 

Only  one  commenter  opposed  the 
basic  concept  of  combining  the  two 
standards,  and  that  opposition  was 
based  on  the  belief  that  NHTSA  was 
neither  competent  nor  properly 
equipped  to  regulate  items  related  to 
aviation  and  the  aircraft  industry.  First. 
NHTSA  believes  it  should  be 
emphasized  that  this  rule  was  developed 
with  the  cooperation  and  support  of  the 
FAA,  which  certainly  has-  the  necessary 
expertise  regarding  ^e  aviation 
industry.  Further,  child  restraints  are  not 
items  which  are  uniquely  related  to 
aviation  and  the  aircraft  industry,  most 
of  the  lifesaving  benefits  of  child 
restraints  accrue  while  the  young  child 
is  riding  in  a  motor  vehicle.  Finally,  both 
NHTSA  and  FAA  gained  new 
knowledge  about  the  interplay  of  the 
aircraft  seat,  child  restraint,  and  child 
during  a  sudden  deceleration  during  the 
recently  completed  joint  testing 
program.  For  these  reasons,  the  agencies 
believe  it  is  appropriate  to  go  forward 
with  this  rulemaking. 

Several  comments  raised  issues 
outside  the  scope  of  this  rulemaking. 
These  included  permissible  seat 


positions  for  approved  child  restraints  in 
aircraft,  retroactive  certification  for 
aircraft  use  of  models  recently  approved 
for  such  use,  the  extent  to  which 
individual  airlines  must  examine  the 
restraint's  certification  to  determine  its 
validity,  differences  in  the  various 
airlines'  policies  permitting  the  use  of 
child  restraints,  and  so  forth.  This 
rulemaking  is  addressing  only  the  steps 
child  restraint  manufacturers  must  take 
to  certify  their  products  for  use  in  motor 
vehicles  and  aircraft.  The  procedures 
regulating  the  actual  use  of  the 
restraints  in  aircraft  are  not  being 
addressed  herein;  such  procedures  will 
be  decided  solely  by  the  FAA.  These 
and  other  questions  on  the  procedures 
should  be  addressed  to  that  agency. 

The  commenters  made  several 
objections  to  each  of  the  four  proposed 
additional  requirements,  to  which 
compliance  would  have  to  be  certified  if 
a  manufacturer  wanted  to  certify  its 
child  restraint  for  use  in  aircraft. 
Regarding  the  first  proposed  additional 
test  that  child  restraints  without  tether 
straps  be  tested  in  an  aircraft  seat  at  a 
20  mph  impact,  these  commenters 
argued  that  all  child  restraints  certified 
as  complying  with  Standard  No.  213  are 
already  subjected  to  a  30  mph  impact  in 
the  more  severe  envirorunent  of  a  car 
seat.  Accordingly,  this  argument 
continued,  the  proposal  to  require  a 
lower  speed  test  in  a  less  severe 
environment  would  simply  add  to  the 
testing  burden  for  child  restraint 
manufacturers,  without  ensuring  any 
higher  degree  of  safety. 

One  of  the  child  restraint 
manufacturers  correctly  noted  in  its 
comments  that  the  reason  for  proposing 
the  20  mph  test  in  the  aircraft  seat  was 
the  concern  that  the  more  flexible  back 
of  such  a  seat  could  snap  forward  on 
impact  and  hit  the  child  restraint  and/or 
child  with  additional  crash  forces  and 
that  those  additional  forces  would  not 
be  considered  in  the  30  mph  test  with 
the  restraint  attached  to  a  car  seat.  This 
conunenter  suggested  that  their  own 
testing  and  some  NHTSA  tests  in  1982 
showed  that  the  back  of  the  aircraft  seat 
does  not  exert  significant  forces  relative 
to  the  crash  forces.  The  commenter 
concluded  that  NHTSA  should  delete 
this  proposed  requirement  unless  the 
joint  testing  program  showed  some 
evidence  that  significant  forces  were 
actually  exerted. 

The  joint  testing  program  showed  that 
the  forces  to  which  the  test  dummy  and 
restraint  are  subjected  in  the  20  mph 
dynamic  test  in  the  aircraft  seat  were  Vi 
to  Vi  less  than  those  to  which  they  were 
subjected  in  the  30  mph  dynamic  test  in 
the  car  seat.  This  finding  was  hardly 
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significant  or  surprising,  given  the  lower 
speed  at  impact. 

A  far  more  significant  finding  was 
made  regarding  the  amount  of  the 
loading  imposed  by  the  flexible  aircraft 
seat  back  on  the  restrained  dummy.  For 
this  testing,  the  aircraft  seat  back  was 
instrumented  with  a  triaxial 
accelerometer  so  that  quantitative 
assessments  of  the  produced  forces 
could  be  made.  Inspection  of  the 
acceleration-time  histories  and  the  loads 
measured  on  the  aircraft  seat  belts 
revealed  that  in  every  test  the  maximum 
forces  generated  by  the  child  restraints 
(as  measured  by  the  test  dummy  and 
including  the  peak  and  chest 
accelerations  and  the  peak  belt  loads) 
occurred  some  25-40  milliseconds  before 
the  occurrence  of  the  peak  acceleration 
of  the  seat  back.  Also,  the  magnitude  of 
the  head  and  chest  accelerations 
imparted  to  the  child  seat  occupant  by 
the  restraining  action  of  child  seats  were 
much  higher  than  those  imparted  later 
on  by  the  action  of  the  aircraft  seat 
back.  These  facts  indicate  that  the  loads 
imparted  when  the  seat  back  struck  the 
child  restraint  and  its  occupant  are 
relatively  insignificant  when  compared 
with  the  loads  imparted  by  the  crash. 
Confirmation  of  this  was  found  in  the 
fact  that  the  seat  back  acceleration  had 
no  significant  influence  on  the  head  and 
chest  accelerations  measured  in  the  test 
dummies.  However,  the  loads  measured 
on  the  aircraft  seat  belt  were  increased 
during  the  seat  back  acceleration.  This 
finding  suggests  that  the  load  exerted  by 
the  acceleration  of  the  seat  back  is 
transferred  directly  through  the 
structure  of  the  child  restraint  to  the 
seat  belt.  This  fact  would  again  confirm 
the  view  that  the  seat  back  acceleration 
poses  no  threat  to  the  occupant  of  a 
child  restraint. 

Based  on  these  results,  which 
occurred  in  each  test,  NHTSA  believes 
that  it  has  been  estabhshed  that  seat 
back  acceleration  poses  an 
inconsequential  threat  to  occupants  of 
child  restraints,  and  that  any  restraint 
which  protects  its  occupant  against  the 
crash  forces  will  adequately  protect  its 
occupant  against  the  forces  generated 
by  the  seat  back  acceleration.  Given 
these  conclusions,  it  is  unnecessary  to 
test  child  restraints  for  their  ability  to 
protect  a  child  agamst  the  threat  of  the 
folding  aircraft  seat  back.  Accordingly, 
the  agency  has  deleted  the  requirement 
that  child  restraints  be  certified  for  use 
in  aircraft  capable  of  protecting  a 
restrained  child  in  a  20  mph  impact 
when  attached  to  an  aircraft  seat. 

Many  of  the  commenters  objected  to 
the  requirement  that  tethered  restraints 
be  subjected  to  a  30  mph  crash  in  an 


aircraft  seat  with  the  tether  unattached. 
The  rationale  for  these  objections  was 
perhaps  best  summed  up  in  the  NTSB 
comment.  The  NTSB  stated  that  it  could 
understand  subjecting  restraints  with 
tethers  to  the  same  test  as  restraints 
without  tethers,  and  not  permitting  the 
restraints  with  tethers  to  have  their 
tether  strap  attached  during  the  test. 
Such  a  proposal  would  ensure  that  these 
restraints  could  pass  the  same 
requirements  as  other  child  restraints, 
and  that  they  could  do  so  under  the 
conditions  present  in  aircraf!;  i.e.,  with 
their  tether  straps  unattached.  However, 
the  NTSB  continued,  it  was  not 
justifiable  to  require  these  restraints  to 
undergo  a  more  severe  test  than  other 
restraints.  One  child  restraint 
manufacturer  commented  that  this  30 
mph  test  requirement  would  not  ensure 
any  higher  level  of  safety  on  aircraft 
since  the  aircraft  seats  themselves 
would  not  withstand  a  30  mph  impact. 
This  commenter  went  on  to  say  that  in 
an  actual  aash  at  30  mph.  there  is  as 
much  potential  of  injury  to  the  child 
from  the  failure  of  the  aircraft  seat  itself 
as  from  the  failure  of  the  child  restraint. 

As  indicated  above  in  the  section 
summarizing  the  joint  testing  program, 
the  tests  conducted  on  child  restraints 
with  tethers  showed  that  all  of  those 
restraints  easily  passed  this  30  mph 
crash  test  requirement,  that  the  results 
were  not  much  higher  than  were  those 
measured  in  the  20  mph  tests,  and  that 
the  results  showed  an  appreciably  lower 
force  level  for  the  restraints  in  this  test 
than  were  obtained  in  the  Standard  No. 
213  misuse  test.  Given  the  conclusion 
that  the  seat  back  acceleration  does  not 
transmit  any  significant  forces  to  the 
occupant  of  the  child  restraint  and  the 
fact  that  this  test  imposes  lower  crash 
forces  than  the  Standard  No.  213  tests,  it 
seems  unnecessary  to  require  the  child 
restraint  manufacturers  to  certify 
compliance  with  this  test.  The  points 
made  in  the  comments  on  this  proposal 
also  are  convincing,  so  it  has  been 
determined  not  to  incorporate  this  test 
in  the  final  rule. 

The  third  proposed  additional  test 
was  an  inversion  test  whose  purpose  is 
to  ensure  that  the  child  restraints 
certified  for  use  in  aircraft  could 
adequately  protect  the  child  against  the 
dangers  posed  by  sudden  air  turbulence. 
The  commenters  who  addressed  this 
issue  seemed  to  generally  agree  that  this 
was  a  hazard  which  child  restraints  for 
use  in  aircraft  should  protect  against 
and  that  restraints  which  passed  the 
requirements  of  Standard  No.  213  would 
not  necessarily  pass  this  test.  NHTSA 
also  believes  that  the  inversion  test  was 
not  shown  to  be  redundant  of  existing 


test  procedxu**,  and  has  determiried 
that  this  test  should  be  incorporated  in 
this  final  rule.  The  requirements  for  this 
inversion  test  are  adopted  verbatim 
from  those  proposed  in  the  NPRM. 
Several  commenters  questioned  some  of 
the  inversion  test  procedures  and 
offered  suggested  alternatives.  The 
agency  agrees  some  refinements  could 
be  made.  However,  it  is  necessary  first 
to  issue  a  new  NPRM.  The  NPRM,  which 
proposes  to  amend  the  requirements  for 
the  inversion  test  adopted  in  this  rule, 
discusses  these  comments  further. 

The  fourth  additional  test  proposed  in 
the  NPRM  was  a  static  load  test.  Several 
commenters  questioned  the  need  for  the 
relatively  low  inertial  loads  of  that  test 
to  be  applied  to  the  restraints, 
considering  the  much  greater  loads  to 
which  the  child  restraint  is  subjected  in 
the  testing  for  Standard  No.  213.  This 
fact,  together  with  the  joint  testing 
results  which  showed  that  all  currently 
produced  child  restraints  can  withstand 
loads  at  least  2*4  times  greater  than 
those  specified  in  this  proposed  test, 
leads  NHTSA  to  conclude  that  this  test 
is  redundant  and  does  not  ensure  any 
higher  level  of  safety.  Accordingly,  it  is 
not  adopted  in  this  final  rule. 

Several  commenters  addressed  the 
criteria  used  to  determine  if  a  child 
restraint  has  passed  the  two  simulated 
crash  tests  and  the  inversion  test 
applicable  to  restraints  for  aircraft  use. 
These  criteria  were  that  the  child 
restraint  system  "may  not  fail  nor 
deform  in  a  manner  that  could  seriously 
injure  or  prevent  subsequent  extrication 
of  a  child  occupant."  Some  of  the  child 
restraint  manufacturers  asked  precisely 
how  one  determines  if  a  restraint  has 
failed  or  deformed  in  such  a  manner. 
Another  commenter  opined  that  those 
criteria  "are  so  vague  and  subjective  as 
to  be  of  no  substantive  value 
whatsoever." 

NHTSA  agrees  with  these 
commenters'  judgment  that  the  criteria 
for  determining  compliance  could  be 
made  more  objective.  However,  the 
Administratis  Procedure  Act  requires 
that  interested  persons  be  given  notice 
of  proposed  rulemaking  and  an 
opportunity  to  comment  thereon  prior  to 
an  agency's  adopting  changed 
requirements  as  a  final  rule  [5  U.S.C. 
553).  This  provision  of  the  law  prevents 
the  agency  from  adopting  these  more 
objective  criteria  in  this  final  rule, 
because  the  interested  persons  would 
not  have  had  an  opportunity  to  comment 
on  those  criteria.  Accordingly,  NHTSA 
is  today  pubhshing  a  notice  of  proposed 
rulemaking  to  incorporate  more 
objective  criteria  for  the  inversion  test. 
This  notice  has  a  45-dav  comment 
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period,  to  provide  any  interested 
persons  with  the  chance  to  comment  on 
the  changes  while  allowing  the  agency 
to  move  promptly  to  incorporate  more 
objective  criteria. 

Most  of  the  commenters  addressed 
the  issues  raised  by  the  language 
proposed  to  be  labeled  on  child 
restraints  which  were  certified  only  for 
use  in  motor  vehicles.  The  NPRM 
proposed  that  such  child  restraints  have 
the  statement  "THIS  RESTRAINT  IS 
NOT  CERTIFIED  FOR  USE  LN  AN 
AIRCRAFT."  A  number  of  commenters 
opposed  this  "negative"  labeling 
because  it  could  give  consumers  the 
impression  that  such  a  restraint  was  not 
as  safe  for  motor  vehicle  use  as  a 
restraint  which  was  certified  for  use  in 
both  aircraft  and  motor  vehicles.  In  fact, 
both  restraints  would  have  been 
certified  as  passing  the  same  dynamic 
tests  for  use  in  motor  vehicles.  Other 
problems  alleged  to  exist  with  this 
labeling  scheme  were  that  consumers 
would  not  be  sure  whether  a  child 
restraint  not  bearing  such  a  label  could 
be  used  safely  in  aircraft,  and  that  this 
"negative"  labeling  could  result  in  older, 
unlabeled  and  uncertified  seats  being 
used  on  aircraft.  Further,  the  proposed 
labeling  could  make  it  difficult  for  flight 
attendants  to  determine  which  restraints 
were  actually  approved  for  use  in 
aircraft,  causing  delays  and  frustration 
for  parents  wishing  to  use  child 
restraints  on  flights.  These  commenters 
all  requested  that  the  "negative" 
labeling  proposed  in  the  NPRM  be 
replaced  with  a  simple  positive 
statement  in  the  final  rule. 

NHTSA  agrees  with  these  comments. 
The  informational  purposes  of  the 
labeling  requirement  would  be  better 
served  by  simple  positive  declarations. 
The  labeling  requirement  adopted  in  the 
final  rule  specifies  that  child  restraints 
certified  for  use  only  in  motor  vehicles 
recite  the  same  certification  that  is 
currently  required,  with  no  additional 
statements,  and  those  restraints 
certified  for  use  in  both  motor  vehicles 
and  aircraft  simply  add  a  statement  of 
that  dual  certification. 

Finally,  a  child  restraint  manufacturer 
asked  that  the  final  rule  clarify  the 
standard  aircraft  seat  assembly  to  be 
used  for  testing  the  child  restraint.  The 
NPRM  stated  in  section  S7.3(b)  that  a 
"representative  aircraft  passenger  seat ' 
be  used.  The  term  "representative 
aircraft  passenger  seat"  was  defined  in 
section  S5  of  the  NPRM  as  either  a 
production  seat  approved  by  the  FA\  or 
a  simulated  seat  conforming  to  Drawing 
Package  SAS-100-2000.  NHTSA 
believes  this  definition  is  clear,  and  will 
result  in  consistent  test  results.  No 


further  changes  to  this  definition  have 
been  made  in  this  final  rule. 

OMB  Clearance 

The  labeling  requirements  for  child 
restraints  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  Part  1320.  OMB  has  approved  the 
labeling  requirements  for  child  restraints 
certified  for  use  in  motor  vehicles  (OMB 
No.  2127-0511),  but  has  not  approved  the 
labeling  reqilftements  for  child  restraints 
certified  for  use  in  motor  vehicles  and 
aircraft.  Accordingly,  those  labeling 
requirements  have  been  submitted  to  the 
OMB  for  its  approval,  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq).  A  notice  will  be  published  in  the 
Federal  Register  when  OMB  approves 
this  information  collection. 

Impacts 

NHTSA  has  analyzed  the  impacts  of 
this  rule  and  determined  that  the  rule  is 
not  "major"  within  the  meaning  of 
Executive  Order  12291,  but  is 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  rule 
simplifies  and  combine  the  requirements 
of  two  existing  government  regulations 
into  one  regulation.  It  would  not  impose 
any  new  burdens  upon  any 
manufacturer.  If  a  child  restraint 
manufacturer  wishes  to  continue 
certifying  one  of  its  child  restraint 
models  for  use  in  motor  vehicles  only, 
the  requirements  for  doing  so  are 
unchanged  and  the  testing  costs  would 
remain  at  about  $3,500.  If  a  child 
restraint  manufacturer  wishes  to  certify 
a  model  for  use  in  motor  vehicles  and 
^rcraft.  its  testing  costs  under  Standard 
No.  213  would  increase  by  about  $1,500 
to  a  total  of  about  $5,000.  However,  the 
total  testing  costs  for  certifying  a  model 
to  this  combined  Standard  No.  213  will 
be  less  than  the  total  testing  costs  for 
certifying  compliance  with  Standard  No. 
213  and  TSO  ClOO  (estimated  at  about 
$8,000).  Further,  this  cost  reduction  and 
the  need  to  certify  to  only  one  agency's 
regulation,  instead  of  two  agencies' 
regulations,  should  provide  a  slightly 
reduced  cost  of  compliance  for  those 
child  restraint  manufacturers  that 
choose  to  certify  their  products  for  use 
in  motor  vehicles  and  aircraft.  Although 
these  impacts  are  minimal,  a  regulatory 
evaluation  has  been  prepared. 

NHTSA  has  also  considered  the 
impactsiof  this  rule  on  small  entities,  as 
requiredTiy  the  Regulatory  Flexibility 
Act.  Based  upon  this  consideration,  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
While  some  of  the  child  restraint 
manufacturers  are  small  businesses,  the 
amendments  in  this  rule  are  optional 
requirements  which  need  not  be  met  by 
any  manufacturer.  Those  manufacturers 
desiring  to  take  the  additional  step  of 
certifying  their  products  for  use  in 
aircraft  will  find  their  costs  reduced 
over  what  they  would  have  been  before 
this  rule  became  effective.  This  would 
represent  a  slight  benefit  to  these  small 
businesses.  Small  organizations  and 
small  governmental  units  will  be 
minimally  affected  by  these  changes, 
since  they  do  not  purchase  significant 
numbers  of  child  restraints.  Even  if  they 
did  purchase  significant  numbers  of 
restraints,  the  cost  impacts  will  be 
minimal  as  a  result  of  this  rule. 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  and 
determined  that  this  rule  will  not 
significantly  affect  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing,  the 
following  amendments  are  made  to 
§  571.213,  Child  restraint  systems,  of 
Title  49  of  the  Code  of  Federal 
Regulations. 

1.  Paragraph  Si  is  revised  to  read  as 
follows: 

Si.  Scope.  This  standard  specifies    . 
requirements  for  child  restraint  systems 
used  in  motor  vehicles  and  aircraft. 

2.  Paragraph  S2  is  revised  to  read  as 
follows: 

52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  the  number  of 
children  killed  or  injured  in  motor 
vehicle  crashes  and  in  aircraft. 

3.  Paragraph  S3  is  revised  to  read  as 
follows: 

53.  Application.  This  standard  applies 
to  child  restraint  systems  for  use  in 
motor  vehicles  and  aircraft. 

4.  The  definition  of  "Child  restraint 
system"  in  paragraph  S4  is  revised  to 
read  as  follows: 

'Child  restraint  system"  means  any 
device  except  Type  I  or  Type  II  seat 
belts,  designed  for  use  in  a  motor 
vehicle  or  aircraft  to  restrain,  seat,  or 
position  children  who  weigh  50  pounds 
or  less. 
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5.  Paragraph  S4  is  amended  by  adding 
the  following  new  definition  in 
alphabetical  order: 

"Representative  aircraft  passenger 
seat"  means  either  a  Federal  Aviation 
Administration  approved  production 
aircraft  passenger  seat  or  a  simulated 
aircraft  passenger  seat  conforming  to 
Drawing  Package  SAS-lOO-2000. 

6.  Paragraph  S5  is  revised  to  read  as 
follows: 

S5.  Requirements  for  child  restraint 
systems  certified  for  use  in  motor 
vehicles.  Each  child  restraint  certified 
for  use  in  motor  vehicles  shall  meet  the 
requirements  in  this  section  when,  as 
specified,  tested  in  accordance  with 
S6.1. 

7.  Section  S5.5.2  is  amended  by  the 
addition  of  a  new  paragraph  (m)  which 
reads  as  follows: 

*         *         •         •         ♦ 

(m)  Child  restraints  that  are  certified 
as  complying  with  the  provisions  of 
section  S8  shall  be  labeled  with  the 
statement  "THIS  RESTRAINT  IS 
CERTIFIED  FOR  USE  IN  MOTOR 
VEHICLES  AND  AIRCRAFT".  This 
statement  shall  be  in  red  lettering,  and 
shall  be  placed  after  the  certification 
statement  required  by  paragraph  (e)  of 
this  section. 

8.  Paragraph  S7.3  is  revised  to  read  as 
follows: 


S7.3    Standard  seat  assemblies.  The 
standard  seat  assemblies  used  in  testing 
under  this  standard  are: 

(a)  For  testing  for  motor  vehicle  use,  a 
simulated  vehicle  bench  seat,  with  three 
seating  positions,  which  is  described  in 
Drawing  Package  SAS-100-1000 
(consisting  of  drawings  and  a  bill  of 
materials);  and 

(b)  For  testing  for  aircraft  use,  a 
representative  aircraft  passenger  seat. 

9.  A  new  paragraph  S8  is  added  to  the 
standard  to  read  as  follows: 

S8.  Requirements,  test  conditions,  and 
procedures  for  child  restraint  systems 
manufactured  for  use  in  an  aircraft 
Each  child  restraint  system 
manufactured  for  use  in  both  motor 
vehicles  and  aircraft  must  comply  with 
all  of  the  applicable  test  requirements 
specified  in  section  S5  and,  when  tested 
in  accordance  with  the  conditions  and 
procedures  of  S8.2,  the  additional 
requirements  specified  in  section  S8.1. 

S8.1     Child  containment  for 
conditions  of  in-flight  turbulence  must 
be  determined  by  inversion  tests.  The 
combination  of  a  representative  aircraft 
passenger  seat,  child  restraint  system, 
and  appropriate  test  dummy  must  be 
rotated  from  the  normal  upright  position 
to  an  inverted  position.  The  combination 
must  remain  inverted  for  at  least  3 
seconds  with  neither  failure  nor 
deformation  that  could  seriously  injure 


or  prevent  subsequent  extrication  of  a 
child  occupant.  Child  containment  must 
be  demonstrated  for  rotation  in  the 
forward  direction  and  a  sideward 
direction. 

S8.2    Each  configuration  and  mode  of 
installation  must  be  tested  for  protection 
of  a  child  of  a  weight  and  stature  for 
which  the  child  restraint  system  is 
designed.  The  child  occupant  must  be 
simulated  with  an  appropriate  test 
dummy  as  specified  m^aragraph  S7. 
Placement  of  each  restrtint  system  in  a 
representative  aircraft  passenger  seat 
and  placement  of  the  test  dummy  must 
be  in  accordance  with  the 
manufacturer's  instructions.  Each  child 
restraint  system  must  be  attached  to  the 
seat  by  means  of  an  aircraft  safety  belt 
without  supplementary  anchorage  belts 
or  tether  straps;  FAA  Technical 
Standard  Order  approved  safety  belt 
extensions  may  be  used.  The 
representative  aircraft  passenger  seat 
used  in  each  test  must  have  a  seat  back 
that  is  completely  free  to  fold  over. 

(Sees.  103, 109,  Pub.  L  89-563,  80  Stat.  718  (15 
L'.S.C.  1392  and  1407):  delegation  of  authority 
at  49  CFR  1.50) 

Issued  on  August  24, 1984. 
Diane  K.  Steed. 

Adrninistrator. 
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ThB  sectKXi  of  the   FEDERAL   REGISTER 
contains  notices  to  the  pobltc  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
niaking  pnof  to     the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870,  871,  872  and  873 

Basic  Ufe  Insurance,  Standard 
Optional  Life  Insurance,  Additional 
Optional  Life  Insurance  and  Family 
Optional  Life  Insurance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  OP.M  proposes  to  regulate  the 
period  of  time  following  loss  of  group 
life  insurance  coverage  during  which 
employees  and  family  members,  in  the 
case  of  family  optional  insurance,  may 
convert  their  coverage  under  the  Federal 
Employees'  Group  Life  Insurance 
(FEGU)  Program  to  an  individual  policy 
Further,  agencies  would  be  required  to 
provide  a  notice  of  the  loss  of  group 
coverage  to  affected  individuals.  0PM 
proposes  to  regulate  the  time  period 
because  a  number  of  employees  have 
commented  that  the  regulations  and 
OPM's  15  day  administrative  extension 
of  time  are  insufficient. 
DATE:  Comments  must  be  received  on  or 
before  October  29, 1984. 
ADDRESS:  Written  comments  may  be 
sent  to  Lucretia  F.  Myers,  Office  of  Pay 
and  Benefits  Policy,  Compensation 
Group,  P.O.  Box  57.  Office  of  Personnel 
Management,  1900  E  Street.  NW.. 
Washington,  D.C.  20044,  or  delivered  to 
Room  4351. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Ray,  (202)  632-9677. 

SUPPLEMENTARY  INFORMATION:  The 

FEGLI  regulations  provide  a  31-day 
extension  of  life  insurance  coverage  to 
insured  employees  and  family  members 
covered  under  the  family  optional 
insurance  who  lose  group  coverage  for 
reasons  other  than  voluntary 
cancellation.  This  31-day  extension 
applies  only  if  the  insured  is  not  eligiblfi 
to  re-acquire  group  coverage  within  3 
calendar  days  after  the  event  causing 
loss  of  coverage.  The  current  FEGLI 


regulations  also  provide  that  an 
employee  who  loses  group  coverage 
may  convert,  to  an  individual  policy,  all 
or  part  of  that  coverage  during  the  31 
days  coverage  is  extended.  OPM  has.  in 
the  past,  administratively  extended  the 
31-day  timeframe  for  conversion  by 
allowing  the  employee  15  days  from  the 
date  of  the  agency's  notice  of  the  right  to 
convert,  if  that  15-day  extension 
provided  the  employee  mere  time. 
However,  the  1,5-day  extension  is 
sometimes  still  irisufficient  notice  for 
many  employees  and  for  their  survivors 
who  are  covered  by  the  family  optional 
insurance. 

A  number  of  employees  have 
commented  that  they  believe  the 
regulations  and  OPM's  15  day 
administrative  extension  of  time  are 
insufficient.  They  noted  that  many  times 
the  agencies  do  not  furnish  them  timely 
notice  of  the  right  to  convert  their 
coverage.  Further,  15  days  from  the  date 
of  the  notice  does  not  allow  enough  tinit 
for  the  notices  to  reach  them  via  regular 
mail  service  and  for  them  to  react. 
Therefore,  OPM  proposes  to  amend  the 
regulations  to  provide  a  conversion 
period  which  ends  31  days  after  the 
event  causing  loss  of  coverage  or 
notification  of  the  right  to  convert, 
whichever  is  later.  The  31-day  extension 
of  coverage  after  the  loss  of  group 
coverage  is  not  affected  by  this  change. 

E.0. 12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  within  the  scope  of  the 
Regulatory  Flexibility  Act,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
would  affect  only  employees  of  the 
Federal  Government. 

List  of  Subjects  in  5  CFR  Parts  870,  871. 
872.  and  873 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance. 

U.S.  Office  of  Personnel  Management. 
Donald  ).  Devine,    1 
Director  ! 

For  the  reasons  set  forth  above,  OPM 
proposes  to  amend  Title  5  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  870— BASIC  LIFE  INSURANCE 

1.  In  §  870.501,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  870.501    Termination  and  conversion  of 
insurance  coverage. 
•         *         •         *         « 

(e)(1)  After  termmation  of  group 
coverage  for  any  reason  other  than 
voluntary  cancellation,  an  employee 
may,  upon  application  and  without 
medical  examination,  convert  all  or  any 
part  of  his/her  basic  life  insurance  to  an 
individual  policy.  The  rates  of  the 
individual  policy  are  the  rates 
applicable  to  the  employee's  attained 
age  and  class  of  risk.  An  employee  is 
eligible  to  convert  the  policy  only  if  he/ 
she  does  not  return,  within  3  calendar 
days  from  the  terminating  event,  to  a 
position  allowing  coverage  under  the 
group  plan. 

(2)  The  employing  agency  must  notify 
the  employee  of  the  loss  of  group 
coverage  and  the  right  to  convert  to  an 
individual  policy  either  prior  to  or 
immediately  following  the  event  causing 
the  loss  of  coverage. 

(3)  The  employee's  request  for 
conversion  information  must  be 
submitted  to  the  Office  of  Federal 
Employees'  Group  Life  Insurance  and 
postmarked  within  31  days  following  the 
date  of  the  terminating  event  or  within 
31  days  of  the  date  the  employee 
received  notice  of  loss  of  the  group 
coverage  and  right  to  convert, 
whichever  is  later. 

(4)  When  an  agency  fails  to  provide 
the  notification  described  in  paragraph 
(e){3|j  of  this  section,  or  the  employee 
fails  lor  other  reasons  beyond  his/her 
CQAjjert  to  request  conversion  as 

^^^scribed  in  paragraph  (e)(3)  of  this 
,   section,  he/she  may  request  conversion 
;   to  a  individual  policy  by  writing  to  the 
Office  of  Federal  Employees'  Group  Life 
Insurance.  Such  a  request  must  be  filed 
within  six  months  after  an  employee 
becomes  eligible  to  convert  basic  life 
insurance.  The  employee  must  show 
that  he/she  vjas  not  notified  of  the  loss 
of  coverage  and  the  right  to  convert,  and 
was  not  otherwise  aware  of  it,  or  that 
he/she  was  unable,  for  cause  beyond 
his/her  control,  to  convert  the  basic  life 
insurance.  The  Office  of  Federal 
Employees'  Group  Life  Insurance  will 
determine  if  the  employee  is  eligible  to 
convert,  and  when  the  determination  is 
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afTirmative,  the  employee  may  convert 
within  31  days  of  that  determination. 

(5)  When  an  employee  converts  his/ 
her  basic  life  insurance  coverage  under 
the  provisions  of  paragraph  (e)(4)  of  this 
section,  the  individual  plan  coverage  is 
retroactive  to  the  day  following  the  31- 
day  extension  of  group  coverage.  The 
employee  must  pay  the  premiums  due 
for  the  retroactive  period. 

(6)  An  employee  who  fails  to  exercise 
his/her  right  to  convert  to  an  individual 
policy  within  31  days  after  receiving 
notice  of  the  right  to  convert  or  within  31 
days  of  the  terminating  event,  whichever 
is  later,  is  deemed  as  having  declined 
coverage  unless  OFEGU  determines  the 
failure  was  for  cause  beyond  his/her 
control  as  described  in  paragraph  {e)(4) 
of  this  section. 

PART  671~STANDARD  OPTIONAL 
LIFE  INSURANCE 

2.  In  §  871.501,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  871.501    Termination  and  conversion  of 

Insuranca. 

•         *         •         »         ♦ 

{e)(l)  After  termination  of  group 
coverage  for  any  reason  ether  than 
voluntary  cancellation,  an  employee 
may,  upon  application  and  without 
medical  examination,  convert  ail  or  any 
part  of  his/her  standard  optional 
insurance  to  an  individual  poUcy.  The 
rates  of  the  individual  policy  are  the 
rates  applicable  to  the  employee's 
attained  age  and  class  of  risk.  An 
employee  is  eligible  to  convert  the 
policy  only  if  he/she  does  not  return, 
within  3  calendar  days  from  the 
terminating  event,  to  a  position  allowing 
coverage  under  the  group  plan. 

(2)  The  employing  agency  must  notify 
the  employee  of  the  loss  of  coverage  and 
the  right  to  convert  to  an  individual 
policy  either  prior  to  or  immediately 
following  the  event  causing  the  loss  of 
coverage. 

(3)  The  employee's  request  for 
conversion  information  must  be 
submitted  to  the  Office  of  Federal 
Employees'  Group  Life  Insurance  and 
postmarked  within  31  days  following  the 
date  of  the  terminating  event  or  within 
31  days  of  the  date  the  employee 
received  notice  of  loss  of  the  group 
coverage  and  right  to  convert, 
whichever  is  later. 

(4)  When  an  agency  fails  to  provide 
ttie  notification  described  in  paragraph 
(e)(2)  of  this  section,  or  the  employee 
fails  for  other  reasons  beyond  his/her 
control  to  request  conversion  as 
described  in  paragraph  (e)(3)  of  this 
section,  he/she  may  request  conversion 
of  an  individual  policy  by  writ^g  to  the 
Office  of  Federal  Employees'  CToup  Life 


Insurance.  Such  a  request  must  be  filed 
within  six  months  after  an  employee 
becomes  eligible  to  convert  the  standard 
optional  insuramce.  That  employee  must 
show  that  he/she  was  not  notified  of  the 
loss  of  coverage  and  the  right  to  convert, 
and  was  not  otherwise  aware  of  it,  or 
that  he/she  was  unable,  for  cause 
beyond  his/her  control,  to  convert  the 
standard  optional  insurance.  The  Office 
of  Federal  Employees'  Group  Life 
Insurance  will  determine  if  the  employee 
is  eligible  to  convert,  and  when  the 
determination  is  affirmative,  the 
employee  may  convert  within  31  days  of 
that  determination. 

(5)  When  an  employee  converts  his/ 
her  standard  optional  insurance 
coverage  under  the  provisions  of 
paragraph  (e)(4)  of  this  section,  the 
individual  plan  coverage  is  retroactive 
to  the  day  following  the  31-day 
extension  of  group  coverage.  The 
employee  must  pay  the  premiums  due 
for  the  retroactive  period. 

(6)  An  employee  who  fails  to  exercise 
his/her  right  to  convert  to  an  individual 
policy  within  31  days  after  receiving 
notice  of  the  right  to  convert  or  within  31 
days  of  the  terminating  event,  whichever 
is  later,  is  deemed  as  having  declined 
coverage  unless  OFEGLI  determines  the 
failure  was  for  cause  beyond  his/her 
control  as  described  in  paragraph  (e)(4) 
of  this  section. 

PART  872— ADDITIONAL  OPTIONAL 
UFE  INSURANCE 

3.  In  5  872.501,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  872.501    Termination  and  conversion  of 
Insurance. 

•         •         •         *        * 

(e)(1)  After  termination  of  group 
coverage  for  any  reason  other  than 
voluntary  cancellation,  an  employee 
may,  upon  application  and  without 
medical  examination,  convert  all  or  any 
part  of  his/her  additional  optional 
insurance  to  an  individual  policy.  The 
rates  of  the  individual  policy  are  the 
rates  applicable  to  the  employee's 
attained  age  and  class  of  risk.  An 
employee  is  eligible  to  convert  the 
policy  only  if  he/she  does  not  return, 
within  3  calendar  days  from  the 
terminating  event,  to  a  position  allowing 
coverage  under  the  group  plan. 

(2)  The  employing  agency  must  notify 
the  employee  of  the  loss  of  group 
coverage  and  the  right  to  convert  to  an 
individual  policy  either  prior  to  or 
immediately  following  the  event  causing 
the  loss  of  coverage. 

(3)  The  employee's  request  for 
conversion  information  must  be 
submitted  to  the  Office  of  Federal 
Employee's  Group  Life  Insurance  and 


postmarked  within  31  days  following  the 
date  of  the  terminating  event  or  within 
31  days  of  the  date  the  employee 
received  notice  of  loss  of  group  coverage 
and  right  to  convert,  whichever  is  later. 

(4)  When  the  agency  fails  to  provide 
the  notification  described  in  paragraph 
(e)(2)  of  this  section,  or  the  employee 
fails  for  other  reasons  beyond  his/her 
control  to  request  conversion  as 
described  in  paragraph  (e)(3)  of  this 
section,  he/she  may  request  conversion 
to  an  individual  policy  by  writing  to  the 
Office  of  Federal  Employees'  Group  Life 
Insurance.  Such  a  request  must  be  filed 
within  six  months  after  an  employee 
becomes  eligible  to  convert  the 
additional  optional  insurance.  The 
employee  must  show  that  he/she  was 
not  notified  of  the  loss  of  coverage  and 
the  right  to  convert,  and  was  not 
otherwise  aware  of  it,  or  that  he/she 
was  unable,  for  cause  beyond  his/her 
control,  to  convert  the  additional 
optional  insurance.  The  Office  of 
Federal  Employees'  Group  Life 
Insurance  will  determine  if  the  employee 
is  eligible  to  convert,  and  when  the 
determination  is  affirmative,  the 
employee  may  convert  within  31  days  of 
that  determination. 

(5)  When  an  employee  converts  his/ 
her  additional  optional  insurance  under 
the  provisions  of  paragraph  (e)(4)  of  this 
section,  the  individual  plan  coverage  is 
retroactive  to  the  day  following  the  31- 
day  extension  of  group  coverage.  The 
employee  must  pay  the  premiums  due 
for  the  retroactive  period. 

(6)  An  employee  who  fails  to  exercise 
his/her  right  to  convert  to  an  individual 
policy  within  31  days  after  receiving 
notice  of  the  right  to  convert  or  within  31 
days  of  the  terminating  event,  whichever 
is  later,  is  deemed  as  having  declined 
coverage  unless  OFEGLI  determines  the 
failure  was  for  cause  beyond  his/her  - 
control  as  described  in  paragraph  (e)(4) 
of  this  section. 

PART  873— FAMILY  OPTIONAL  UFE 
INSURANCE 

4.  In  §  873.501,  paragraphs  (e)  and  (f) 
are  revised  to  read  as  follows: 

§  873.501    Termination  and  conversion  of 
Insurance. 

•         *         «         •         • 

(e)(1)  After  termination  of  group 
coverage  for  any  reason  other  than 
voluntary  concellation,  an  employee 
may,  upon  application  and  without 
medical  examination,  convert  all  or  any 
part  of  his/her  family  optional  insurance 
to  an  individual  policy.  The  rates  of  the 
individual  policy  are  the  rates 
applicable  to  the  employee's  attained 
age  and  class  of  risk.  An  employee  is 
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eligible  to  convert  the  policy  only  if  he/ 
she  doe*  not  return,  within  3  calendar 
days  from  the  terminating  event,  to  a 
position  allowing  coverage  under  the 
group  plan. 

(2)  The  employing  agency  must  notify 
the  employee  of  the  loss  of  group 
coverage  and  the  right  to  convert  to  an 
individual  pohcy  either  prior  to  or 
immediately  following  the  event  causing 
the  loss  of  coverage. 

(3)  The  employee's  request  for 
conversion  information  must  be 
submitted  to  the  Office  of  Federal 
Employee's  Group  Life  Insurance  and 
postmarked  within  31  days  following  the 
date  of  the  terminating  event  or  within 
31  days  of  the  date  the  employee 
received  notice  of  loss  of  group  coverage 
and  right  to  convert,  whichever  is  later. 

(4)  When  an  agency  fails  to  provide 
the  notification  described  in  paragraph 
(e)(2)  of  this  section,  or  the  employee 
fails  for  other  reasons  beyond  his/her 
control  to  request  conversion  as 
described  in  paragraph  (e)(3)  of  this 
section,  he/she  may  request  conversion 
to  an  individual  policy  by  writing  to  the 
Office  of  Federal  Employees"  Group  Life 
Insurance.  Such  a  request  must  be  filed 
within  six  months  after  an  employee 
becomes  eligible  to  convert  the  family 
optional  insurance.  The  employee  must 
show  that  he/she  was  not  notified  of  the 
loss  of  coverage  and  the  right  to  convert, 
and  was  not  otherwise  aware  of  it.  or 
that  he/she  was  unable,  for  cause 
beyond  his/her  control,  to  convert  the 
family  optional  insurance.  The  Office  of 
Federal  Employees'  Group  Life 
Insurance  will  determine  if  the  employee 
is  eligible  to  convert,  and  when  the 
determination  is  affirmative,  the 
employee  may  convert  within  31  days  of 
that  determination. 

(5)  When  an  employee  converts  his/ 
her  family  optional  insurance  coverage 
under  the  provisions  of  paragraph  (e)(4) 
of  this  section,  the  individual  plan 
coverage  is  retroactive  to  the  day 
following  the  31 -day  extension  of  group 
coverage.  The  employee  must  pay  the 
premiums  due  for  the  retroactive  period. 

(6)  An  employee  who  fails  to  exercise 
his/her  right  to  convert  to  an  individual 
policy  within  31  days  after  receiving 
notice  of  the  right  to  convert  or  within  31 
days  of  the  terminating  event,  whichever 
is  later,  is  deemed  as  having  declined 
coverage  unless  OFEGU  determines  the 
failure  was  for  cause  beyond  his/her 
control  as  described  in  paragraph  (e)(4) 
of  this  section. 

(f)(1)  Following  the  death  of  an 
insured  employee,  annuitant  or 
compensationer,  or  following  the 
termination  of  group  coverage  of  an 
employee  for  any  reason  other  than 
voluntary  cancellation,  family  members 


as  defined  by  5  U.S.C.  8701(d)  may.  upon 
application  and  without  medical 
examination,  convert  their  family 
optional  insurance  coverage  to  an 
individual  policy.  The  rates  of  the 
individual  policy  are  the  rates 
applicable  to  the  family  member's 
attained  age  and  class  of  risk.  A  family 
member  is  eligible  to  convert  the  policy 
only  if  the  employee  does  not  return, 
within  3  calendar  days  from  the 
terminating  event,  to  a  position  allowing 
coverage  under  the  group  plan. 

(2)  The  paying  agency  must  notify  the 
employee  of  the  loss  of  group  coverage 
and  the  right  to  convert  to  an  individual 
policy  either  prior  to  or  immediately 
following  the  event  (except  in  the  event 
of  death)  causing  the  loss  of  coverage.  A 
family  member  can  not  convert  to  an 
individual  policy  if  the  employee  or 
former  employee  exercises  his/her  right 
of  conversion  under  paragraph  (e)(1)  of 
this  section.  In  the  event  of  death,  the 
paying  agency  will  furnish  the 
decedent's  family  members  with  a 
notice  of  loss  of  group  coverage  and  the 
right  to  convert  to  an  individual  policy. 

(3)  The  family  member's  request  for 
conversion  information  must  be 
submitted  to  the  Office  of  Federal 
Employees'  Group  Life  Insurance  and 
postmarked  within  31  days  following  the 
date  of  the  terminating  event  or  within 
31  days  of  the  date  the  family  member 
received  notice  of  the  loss  of  group 
coverage  and  right  to  convert, 
whichever  is  later. 

(4)  When  the  paying  agency  fails  fo 
provide  the  notification  described  in 
paragraph  (f)(2)  of  this  section,  or  the 
family  member  fails  for  other  reasons 
beyond  his/her  control  to  request 
conversion  as  described  in  paragraph 
(f](3)  of  this  section,  he/she  may  request 
conversion  to  an  individual  policy  by 
writing  to  the  Office  of  Federal 
Employees'  Group  Life  Insurance.  Such 
a  request  must  be  filed  within  six 
months  after  a  family  member  becomes 
eligible  to  convert  the  family  optional 
life  insurance.  The  family  member  must 
show  that  he/she  was  not  notified  of  the 
loss  of  coverage  and  the  right  to  convert, 
and  was  not  otherwise  aware  of  it,  or 
that  he/she  was  imable,  for  cause 
beyond  his/her  control,  to  convert  the 
family  optional  insurance  coverage.  The 
Office  of  Federal  Employees'  Group  Life 
Insurance  will  determine  if  the  family 
member  is  eligible  to  convert,  and  when 
the  determination  is  affirmative,  the 
family  member  may  convert  within  31 
days  of  that  (^termination. 

(5)  When  atamily  member  converts 
his/her  coverage  under  the  provisions  of 
paragraph  (f)(4)  of  this  section,  the 
individual  plan  coverage  is  retroactive 
to  the  day  following  the  31-day 


extension  of  group  coverage.  The  family 
member  must  pay  the  premiums  due  for 
the  retroactive  period. 

(6)  A  family  member  who  fails  to 
exercise  his/her  right  to  convert  to  an 
individual  policy  within  31  days  after 
receiving  notice  of  the  right  to  convert  or 
within  31  days  of  the  terminating  event, 
whichever  is  later,  is  deemed  as  having 
declined  coverage  unless  OFEGLI 
determines  the  failure  was  for  cause 
beyond  his/her  control  as  described  in 
paragraph  (f)(4)  of  this  section. 

•  •  •  •  * 

Authority:  5  U.S.C.  8716. 

IFR  Doc  8*-rSlO  Filed  »-2»-«4:  ft«  am) 
BILUMO  COOE  «32$-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1065 

Milk  in  the  Nebraska-Western  Iowa 
Marketing  Area;  Proposed  Temporary 
Revision  of  Shipping  Percentage 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  temporary  revsision 

of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  revise 
temporarily  a  pooling  provision  of  the 
Nebraska-Western  Iowa  Federal  milk 
order.  The  proposed  action  would 
increase  from  40  to  50  percent  for  the 
months  of  September  through  November 
1964  the  percentage  of  supply  plant 
receipts  that  must  be  transferred  or 
diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  maintain 
pool  status.  The  action  was  requested 
by  a  cooperative  association 
representing  producers  supplying  the 
market  and  by  a  large  pool  distributing 
plant  operator  in  order  to  assure  an 
adequate  supply  of  milk. 
DATE:  Comments  are  due  not  later  than 
September  6, 1984. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Groene.  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  (202)  447-2089. 
SUMMARY:  Wilham  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  proposed 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  Such  action 
would  provide  greater  assurance  that 
fluid  milk  processors  will  have  adequate 
supplies  of  milk  delivered  to  their  plants 
to  meet  the  fluid  milk  needs  of  their 
customers  and  ensure  that  dairy  farmers 
receive  the  benefits  of  having  their  milk 
disposed  of  in  the  higher-valued  uses. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  et  seg.).  and  the 
provisions  of  §  1065.7(b)(3)  of  the  order, 
the  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Nebraska- 
Western  Iowa  marketing  area  is  being 
considered  for  the  months  of  September 
through  November  1984. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  the  Hearing 
Clerk.  Room  1077,  South  Building. 
United  States  Department  of 
Agriculture,  Washington,  D.C.  20250,  not 
later  than  7  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  period  for  filing  comments 
is  limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
September  1984  in  the  temporary 
revision  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspecbon  in 
the  Hearing  Clerk's  office  during  normal 
business  hours  (7  CFR  1.27(b]). 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
requirements  as  set  forth  in  §  1065.7(b) 
that  are  appHcable  during  the  months  of 
September  through  November  1984.  The 
specific  revision  would  increase  the 
supply  plant  shipping  percentage 
requirements  10  percentage  points  from 
the  present  40  percent  to  50  percent 
during  each  respective  month. 

Pursuant  to  the  provisions  of 
§  1065.7(b)(3),  the  supply  plant  shipping 
percentages  as  set  forth  in  §  1065.7(b) 
may  be  increased  or  decreased  by  up  to 
20  percentage  points  during  any  month 
to  encourage  additional  milk  shipments 
needed  to  assure  an  adequate  supply  of 
milk  to  fluid  milk  handlers,  or  to  prevent 
uneconomic  shipments  merely  for  the 
purpose  of  assuring  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  received 
the  benefits  that  accrue  from  such 
pricing. 

Mid-America  Dairymen,  Inc.  (Mid- 
Am),  a  cooperative  association  which 
represents  a  large  proportion  of  the 
producers  supplying  the  Nebraska- 
Western  Iowa  market,  and  Wells  Dairy, 
Inc.,  a  handler  who  operates  distributing 
plants  pooled  under  the  order,  requested 


that  the  percentage  of  supply  plants 
receipts  that  must  be  transferred  or 
diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  be  pooled 
be  increa.sed  temporarily  from  40  to  50 
percent.  The  proponents  of  the 
temporary  revision  cite  declining  milk 
production  and  increasing  Class  I 
disposition  in  the  Nebraska-Western 
Iowa  marketing  area. 

The  cooperative  states  that  producer 
milk  pooled  on  the  market  has  declined 
from  year-earlier  levels  for  each  month 
of  1984.  with  a  range  by  month  of  5.1 
percent  in  January  1984  to  15.4  percent 
in  June  1984  below  the  same  month  in 
the  previous  year.  In  total  for  the  first 
seven  months  of  1984.  producer  milk 
pooled  under  the  Nebraska-Western 
Iowa  order  has  decreased  by  nearly  11 
percent.  According  to  the  cooperative, 
milk  production  has  declined  because  of 
the  lower  prices  to  producers,  higher 
milk  production  costs,  and  the  Milk 
Diversion  Program.  Mid-Am  cites  a 
Cornell  University  extension  report  that 
30.6  percent  of  the  commercial  dairy 
farmers  in  Iowa,  and  42.3  percent  in 
.Nebraska,  are  participating  in  the  Milk 
Diversion  Program,  under  which  dairy 
farmers  are  paid  for  reducing  milk 
production.  At  the  same  time,  the 
cooperative  points  out.  the  price  support 
level  for  dairj'  products  has  been 
reduced  50  cents  per  hundredweight, 
resulting  in  uniform  prices  paid  to 
producers  for  January-July  1984  that 
averaged  27  cents  lower  than  uniform 
prices  for  the  same  period  of  1983.  Mid- 
Am  states  that  costs  of  producing  milk 
have  risen  over  the  same  period, 
producing  a  cost-price  squeeze  in  net 
dairy  farmer  income,  which  is  likely  to 
continue  and  even  accelerate  the 
downward  trend  in  milk  production. 

Data  referred  to  by  the  cooperative 
show  that  Class  I  disposition  in  the 
Nebraska-Western  Iowa  market  has 
shown  increases  ran.iing  from  5.3 
percent  in  July  to  13.6  percent  in  March 
over  year-earlier  levels  for  each  month 
of  1984.  The  cooperative  states  that  the 
National  Advertising  and  Promotion 
Program  and  the  improved  economy 
likely  will  result  in  a  continuing 
improvement  in  Class  I  sales  for  the 
remaining  months  of  1984.  Both  Mid-Am 
and  Wells  Dairy  state  that  increased 
supply  plant  shipping  requirements  will 
assure  a  continued  adequate  milk 
supply  for  distributing  plants  in  the 
Nebraska-Western  Iowa  market.  The 
cooperative  points  out  that  such  a 
temporary  increase  will  equalize  the 
performance  standards  for  supply  plants 
qualifying  for  pooling  pursuant  to 
S  1065.7(b)  with  those  pooled  pursuant 
to  §  1065.7(c). 


Therefore,  it  may  be  appropriate  to 
increase  the  aforementioned  shipping 
percentage  for  the  months  of  September 
through  November  19B4  to  assure  an 
adquate  supply  of  milk  for  fluid  use. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders.  Milk,  Dairy 
products. 

(Sees.  1-19  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 

Signed  at  Washington.  D.C,  on  August  27, 
1984. 

Edward  T.  Coughlin, 

Director.  Dairy  Division. 

[FF  Do?  84-23096  Filed  S-29-M  8:4t  unj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  RM79-76-222  (P*nn»y»vani8-5)! 

High-Cost  Gas  Produced  From  Tight 
Formations;  Request  for  Withdrawal  of 
Proposed  Rulemaidng 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  request  for 
withdrawal  of  proposed  rulemaking. 

summary:  The  Federal  Ener^- 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3301-3432 
(1982),  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Request  for  Withdrawal  of 
Proposed  Rulemaking  contains  the 
request  of  the  Commonwealth  of 
Permsylvania  that  its  recommendation 
that  the  Bald  Eagle  (Oswego)  Formation 
be  designated  as  a  tight  formation  under 
S  271.703  be  withdrawiv 
DATES:  Comments  on  the  proposed 
withdrawal  are  due  on  September  10, 
1984. 

No  public  hearing  is  scheduled  in  this 
docket  as  yet.  Written  requests  for  a 


public  hearing  are  due  on  September  10, 
1984. 

ADMICsa:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Pendley.  (202)  357-8511. 

or 
C.W.  Cray,  Jr..  (202)  357-6731. 
SUPPLEMENTARY  INFORMATION:  On 
August  13, 1984,  the  Commonwealth  of 
Pennsylvania  Department  of 
Environmental  Resouces,  Bureau  of 
Topographic  and  Geologic  Survey 
(Pennsylvania)  submitted  a  request  to 
withdraw  the  Bald  Eagle  (Oswego)  tight 
formation  '  recommendation  which  it 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  December 
1. 1983,  under  §  271.703  of  the 
Commission's  regulations.*  The  Notice 
of  Proposed  Rulemaking  was  issued  by 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  on  February  17. 
1984.' 

In  its  request,  Pennsylvania  stated 
that  additional  information  has  become 
available  to  them  since  their  original 
December  1, 1983  tight  formation 
proposal  was  filed.  Additionally, 
inconsistencies  and  lack  of  support  data 
enumerated  in  the  staff  deficiency  letter 
of  July  2. 1984  made  it  apparent  that  the 
Bald  Eagle  (Oswego)  Formation 
recommendation  should  be  withdrawn. 
Further,  Pennsylvania  stated  that  it  will 
resubmit  the  Bald  Eagle  (Oswego) 
Formation  recommendation  if 
appropriate  and  adequate  data  become 
available  in  the  future. 

Interested  persons  may  comment  on 
the  proposed  withdrawal  of  this 
rulemaking  by  submitting  written  data, 
views  or  arguments  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  on  or 
before  September  10, 1984.  Each  person 
submitting  a  comment  should  indicate 
that  the  comment  is  being  submitted  in 
Docket  No.  RM79-76-222 
(Pennsylvania-5)  and  should  give 
reasons,  including  supporting  data,  for 
any  recommendations.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conforming  copies  should  be  filed  with 


'  The  Bald  Eagle  (Oswego)  Formation  included 
Chapman,  Crugan,  and  Callaher  Townghipg.  Clinton 
County,  and  McHenry  Township.  Lycoming  County. 

«  18  CFR  271.703  (1983). 

*  49  FR  a920  (Febniary  Z*.  1984).  One  favorable 
comment  wai  received  and  no  hearing  wa« 
requested. 


the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Street.  NE., 
Washington,  D.C,  during  business 
hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  want  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  September  10, 
1984. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H.  Chapter  1,  Title  18. 
Code  of  Federal  Regulations,  will  not  be 
amended  to  include  the  Bald  Eagle 
Formation  in  Pennsylvania  as  a 
designated  tight  formation  in  the  event 
the  Commission  adopts  Pennsylvania's 
request  to  withdraw  its  tight  formation 
recommendation. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-23020  Filed  8-29-84;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  204 

Claims  Against  the  Maritime 
Administration  Under  the  Federal  Tort 
Claims  Act 

agency:  Maritime  Administration, 

Transportation. 

ACTION:  Proposed  rule. 


summary:  This  rule  establishes  a 
system  for  processing  Federal  tort 
claims  involving  the  Maritime 
Administration,  and  provides 
information  to  the  public  on  filing  such 
claims,  pursuant  to  authority  delegated 
by  the  Secretary  of  Transportation 
under  49  CFR  1.45(a). 
DATE:  Comments  must  be  received  on  or 
before  October  29. 1984. 
ADDRESS:  Send  comments  to:  Secretary, 
Maritime  Administration,  Room  7300, 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  Any  commentator  who  wishes 
acknowledgement  of  the  receipt  of 
comments  should  include  a  self- 


addressed  and  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juan  J.  Hernandez,  Office  of  the  Chief 
Counsel,  Maritime  Administration, 
Room  7221,  Department  of 
Transportation.  400  Seventh  Street,  SW., 
Washington,  DC.  20590,  Telephone  (202) 
426-5712. 

SUPPLEMENTARY  INFORMATION:  The 

heads  of  the  several  operating 
administrations  of  the  Department  of 
Transportation  are  delegated,  under  49 
CFR  1.45(a)  (2)  and  (3),  the  responsibility 
of  implementing  the  Federal  Tort  Claims 
Act  (28  U.S.C.  2671-2680).  On  August  6. 
1981,  the  Maritime  Administration 
became  an  operating  administration  of 
the  Department  of  Transportation  (Pub. 
L.  97-31).  This  regulation  is  necessary  to 
provide  information  on  the  tort  claims 
processing  procedure  so  that  potential 
claimants  may  exercise  rights  conferred 
explicitly  by  statute. 

Executive  Order  12291,  Statutory 
Requirements  and  DOT  Procedure 

Pursuant  to  E.0. 12291  and  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedure, 
dated  May  22, 1980  (DOT  Order  2100.5), 
respectively,  the  Maritime 
Administration  has  determined  that  this 
is  not  a  major  rule  or  a  significant  rule. 
This  is  merely  a  procedural  rule  that 
supplements  controlling  regulations  of 
another  agency.  It  would  generate  very 
little  economic  impact  since  it  merely 
advises  the  public  on  agency  procedure 
with  respect  to  the  exercise  of  legal 
rights  conferred  by  statute.  Accordingly, 
the  economic  impact  has  been  found  to 
be  so  minimal  that  futher  evaluation  is 
unnecessary.  Therefore,  the  Maritime 
Administrator  certifies  that  the 
proposed  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  contains  an 
information  collection  requirement  in 
§  204.8.  It  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Persons  desiring  to  comment  on 
this  information  collection  requirernent 
should  submit  their  comments  to:  Office 
of  Regulatory  Policy,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  D.C,  20503, 
ATTN:  Desk  Officer,  Maritime 
Administration.  Persons  submitting 
comments  to  OMB  are  also  requested  to 
submit  a  copy  of  their  comments  to 
MARAD  as  indicated  under 
"ADDRESSES." 
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List  of  Subjects  in  46  CPR  Part  204 

Claims.  Tort  claims.  Administrative 
practice  and  procedure. 

Accordingly,  a  new  Part  204  is  added 
to  Title  46,  Code  of  Federal  Regulations, 
to  read  as  follows: 

PART  204— CLAIMS  AGAINST  THE 
MARITIME  ADMINISTRATION  UNDER 
THE  FEDERAL  TORT  CLAIMS  ACT 

Sec 

204.1  Scope  and  procedure  for  filing  claims. 

204.2  Claims  payable. 

204.3  Claims  not  payable. 

204.4  Time  limitations  on  claims 

204.5  Notification  to  claimant  of  action  on 
claim. 

204.6  Payment  of  claims. 

204.7  Delegation  of  authority. 

204.8  Where  to  file  claims. 

204.9  Indemnity  or  contribution. 

204.10  Attorneys  fees. 

Authority:  28  U.S  C.  2672;  28  CFR  14  11:  49 
CFR  1.45(a)  (2)  and  (3). 

§  204.1    Scope  and  procedure  for  filing 
claims. 

This  part  prescribes  the  requirements 
and  procedure  for  administrative 
settlement  of  claims  against  the  United 
States,  involving  the  Maritime 
Administration,  under  the  Federal  Tort 
Claims  Act.  based  on  death,  personal 
injury,  or  damage  to  or  loss  of  property. 
The  controlling  regulations  are 
promulgated  by  the  Department  of 
justice  at  28  CFR  Part  14— 
Administrative  Claims  Under  Federal 
Tort  Claims  Act.  These  regulations 
supplement  those  of  the  Department  of 
Justice  and  provide  specific  guidance 
regarding  claims  processing  in  the 
Maritime  Administration. 

§204.2    Claims  payable.      "^ 

Claims  for  death,  personal  injury,  or 
damage  to  or  loss  of  real  or  personal 
property  are  payable  when  the  death, 
injury  or  damage  is  caused  by  a 
negligent  or  wrongful  act  or  omission  of 
an  employee  of  the  Maritime 
Administration,  while  acting  within  the 
scope  of  employment  and  under 
circumstances  in  which  the  United 
States,  if  a  private  person,  would  be 
liable  to  the  claimant  under  the  law  of 
the  place  where  the  act  or  omission 
occurred. 

§  204.3    Claims  not  payable. 

A  claim  is  not  payable  under  the 
regulations  in  this  Part  204  if  such  tort 
claim  is  excluded  from  the  scope  of  the 
Federal  Tort  Claims  Act,  as  amended, 
pursuant  to  28  U.S.C.  2680. 

§  204.4    Time  limitations  on  ciaims.  ^ 

(a)  A  claim  can  be  settled  only  if 
presented  in  writing  within  two  years 
after  it  accrues. 


(b)  The  two  year  statute  of  limitations 
is  not  tolled  until  the  Maritime 
Administration  receives  from  a 
claimant,  or  the  claimant's  duly 
authorized  agent  or  legal  representative, 
an  executed  Standard  Form  95,  "Claims 
for  Damage,  Injury,  or  Death."  or  written 
notification  of  an  incident,  together  with 
a  claim  for  money  damages  in  a  sum 
certain,  for  death,  personal  injury,  or 
damage  to  or  loss  of  real  of  personal 
property.  When  a  claim  is  received  in 
any  office,  mail  unit,  or  other  Maritime 
Administration  activity  which  does  not 
have  settlement  authority  over  the 
claim,  such  office,  unit  or  activity  shall 
transmit  it  to  the  official  vested  with 
such  authority  without  dealy  (see 

5  204.13,  this  part). 

(c)  A  claimant  may  regard  the  failure 
of  the  Maritime  Administration  to  make 
a  final  disposition  of  a  claim  within  six 
months  after  the  date  of  receipt  of  the 
claim  by  the  Maritime  Admiftistration  as 
a  final  denial  for  the  purpose  of  filing 
suit. 

§  204.S    Notification  to  claimant  of  action 
onciaim. 

(a)  If  a  claim  is  approved  (either  for 
the  amount  claimed  or  less  than  such 
full  amount),  the  claimant,  prior  to  the 
disbursement  of  an  award,  shall  sign  a 
domument  releasing  the  United  States, 
its  agents  and  employees  from  all 
further  claims  relating  to  the  incident 
giving  rise  to  the  approved  claim. 

(b)  If  the  claim  is  finally  denied,  the 
official  vested  with  such  authority  shall 
inform  the  claimant  by  certified  or 
registered  mail  of  the  final  denial  of  the 
claim.  Notification  of  final  denial  shall 
include  a  statement  that  a  claimant  who 
does  not  accept  or  is  dissatisfied  with 
the  action  may  institute  suit  against  the 
United  States  not  later  than  six  months 
after  the  date  of  mailing  of  the  notice  of 
final  denial. 

§  204.6    Payment  of  dalms. 

(a)  Once  the  amount  to  be  paid  has 
been  agreed  upon,  the  agency  shall 
attempt  to  forward  a  check  for  such 
amount  to  the  claimant  within  thirty 
days. 

(b)  If  a  claimant  is  represented  by  an 
attorney,  both  the  claimant  and  the 
claimant's  attorney  shall  be  designated 
as  payees  on  any  check  delivered  to  the 
claimant's  attorney. 

§  204.7    Delegation  of  auttKKlty. 

(a)  Subject  to  written  approval  of  the 
Attorney  General  of  the  United  States  of 
any  payment  in  excess  of  $25,000,  the 
Chief  Counsel  of  the  Maritime 
Administration  is  authorized  to  deny  or 
Settle  and  authorize  payment  of  tort 
claims  in  any  amount. 


(bl  The  Associate  Administrator  for 
Policy  and  Administration  is  authorized 
to  deny  or  settle  and  authorize  payment 
of  all  tort  claims  in  an  amount  not 
exceeding  $10,000,  except  that  the 
Superintendent,  United  States  Merchant 
Marine  Academy,  may  deny  or  settle 
and  authorize  payment  of  tort  claims 
originating  from  occurrences  at  the 
Academv  in  amounts  not  exceeding 
$5,000. 

§204.8    Where  to  file  claims. 

Claims  shall  be  filed  with  the 
appropriate  official  as  follows: 

(a)  Chief  Counsel  (M.^-220),  Maritime 
Administration,  Department  of 
Transportation.  Room  7232,  .Nassif 
Building,  7th  and  D  Streets.  SW., 
Washington,  D.C.  20590 

(b)  Associate  Administrator  for  Policy 
and  Administration  (MAR-300), 
Maritime  Administration,  Department 
of  Transportation,  Room  7217,  Nassif 
Building,  7th  and  D  Streets.  SW., 
Washington,  D.C.  20590 

(c)  Superintendent  (MMA-5100).  United 
States  Merchant  Marine  Academy, 
Maritime  Administration,  Kings  Point 
N'Y  11024 

§  204.9    Indemnity  or  contribution. 

(a)  Sought  by  the  United  States.  If  a 
claim  arises  under  circumstances  in 
which  the  United  States  is  entitled  to 
indemnity  or  contribution  under  a 
contract  or  the  apphcable  law  governing 
joint  tort-feasors,  the  Chief  Counsel  of 
the  Maritime  Administration  shall  notify 
the  third  party  of  the  claim  and  request 
the  third  party  to  honor  its  obligation  to 
the  United  States  or  to  accept  its  share 
of  joint  liability.  If  the  issue  of  indemnity 
or  contribution  is  not  satisfactorily 
adjusted,  a  claim  shall  be  settled  only 
after  consultation  with  the  Department 
of  Justice  as  provided  in  28  CFR  14.7, 

(b]  Sought  from  the  United  States. 
Claims  for  indemnity  or  contribution 
from  the  United  States  shall  be  settled 
under  this  part  if  the  incident  giving  rise 
to  hability  and  the  claim  is  otherwise 
cognizable  under  this  part. 

§204.10    Attorney's  fees. 

Attorney's  fees  for  any  claim  settled 
under  this  part  are  limited  to  not  more 
than  twenty  percent  of  the  amount  paid 
in  settlement. 

By  Order  of  the  Mantime  Administrator. 

Georgia  P.  Stamas. 

Secretary,  Maritime  Administration. 
August  21, 1984. 

(FR  Doc  M-22Bgo  PiM  t-S-M.  ftiS  ut) 
MUJM  coos  4S10-S1-N 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[Gm.  Docktt  No.  84-M1:  RM-4246:  FCC 
S4-401] 

AiTMndmcnt  of  th«  Exemptions  In  Part 
15  of  the  Conunission's  Rules  for 
ControUing  ttte  Interference  Potential 
of  Computers  and  Similar  Electronic 
Equipment  > 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


summary:  The  proposed  rule  change,  if 
ultimately  adopted,  would  exempt  large 
equipment  produced  in  quantities  of  10 
or  less  and  equipment  intended  for 
exclusive  use  in  scientific  laboratories 
from  radio  interference  limits  for  digital 
electronic  equipment  in  Part  15,  Subpart 
I  of  the  FCC  Rules.  This  action  is  needed 
to  respond  to  a  petition  for  rulemaking 
from  Electronics  Associates,  Inc.  The 
intended  effect  of  this  action  is  to 
relieve  manufacturers  of  regulatory 
burdens  where  there  is  minimal  risk  that 
an  equipment  will  cause  interference  to 
TV  and  radio  communications. 
DATES:  Comments  on  this  proposal  are 
requested  by  October  5, 1984  and  reply 
comments  are  requested  by  October  22, 
1984. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Julius  P.  Knapp,  Federal 
Communications  Commission,  Office  of 
Science  and  Technology,  2025  M  Street. 
NW..  Washington,  DC  20554,  Phone: 
(202)  653-8247.  ^ 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  15 

Computing  device.  Labeling,  Reporting 
and  recordkeeping  requirements, 
Harmful  interference,  Communications 
equipment.  ^ 

Proposed  Rule  Making 

\n  the  matter  of  amendment  of  the 
exemptions  in  Subpart  J  of  Part  15  of  the 
Commission  Rules  for  controlling  the 
interference  potential  of  computers  and 
similar  electronic  equipment.  Gen  Docket  No 
84-801.  RM-4246. 

Adopted:  August  13. 1984. 

Released:  August  21.  1984. 

By  the  Commission:  Commissioner  Rivera 
absent. 

1.  The  Commission  has  before  it  a 
petition  from  Electronics  Associates 
Inc.,  hereinafter  EAI,  seeking  relief  from 
the  regulations  in  Part  15,  Subpart  J. 
which  govern  the  interference  potential 
of  digital  electronic  computing  devices, 


for  two  models  of  its  computers:  EAI 
model  1000  and  EAI  model  2000.  The 
petition,  designated  RM-4246,  was  put 
on  public  notice  and  comments  were 
received  from  Perkin  Elmer  Corporation 
supporting  the  EAI  petition  and  from  the 
Association  of  Maximum  Service 
Telecasters  generally  opposing  the  EAI 
petition. 

2.  The  EAI  model  1000  is 
manufactured  in  Australia  by  a  wholly 
owned  subsidiary  of  the  petitioner.  It  is 
sold  in  the  USA  in  quantities  of  less 
than  10  units  per  year  primarily  to 
educational  institutions.  The  EAI  model 
2000  is  primarily  located  in  large 
industrial  complexes  where  it  is  used  to 
make  engineering  evaluations  of  the 
equipment  being  produced  by  simulating 
certain  aspects  of  the  product.  This 
model  was  introduced  in  1977  and  is 
now  nearing  the  end  of  its  life  cycle 
according  to  EAI,  who  estimates  a  total 
world-wide  annual  sale  of  about  10-20 
units  for  the  next  few  years.  EAI  reports 
that  to  date  a  total  of  181  units  have 
been  sold  worldwide,  most  going  to  U.S. 
Government  installations  and  to  foreign 
customers. '  Only  46  units  (25%)  have 
been  sold  to  nongovernment  customers 
in  the  USA. 

3.  Both  the  nwdels  1000  and  2000  are 
called  hybrid  computers,  since  they 
combine  digital  and  analog  processes. 
Both  are  subject  to  the  Commission's 
Rules  for  computing  devices  in  Part  15. 
Subpart  J.  ^The  computer  rules  were 
adopted  in  1979  to  control  a  rising 
incidence  of  interference  from 
computers  and  similar  electronic 
devices — both  those  used  in  the  home 
and  in  business/industry.  A  final 
compliance  date  of  October  1,  1983  was 
set  which  required  that  all  computers 
manufactured  thereafter  comply  with 
these  rules.  Five  categories  of  equipment 
are  specifically  exempted  from  the 
technical  requirements,  which  can  be 
summarized  as  follows:  Equipment  used 
in  transportation  vehicles;  electronic 
control  or  power  systems  utilized  by  a 
public  utility  or  in  an  industrial  plant: 
test  equipment;  appliances;  and. 
professional  type  medical  equipment. 
Although  exempt  equipment  is  not 
subject  to  technical  standards,  in  the 
event  that  the  equipment  causes  harmful 
interference  the  operator  is  responsible 


'Computers  soid  to  the  I'S  GovemmenI  or  any 
of  its  agencies  and  computerti  manufactnred  for 
export  are  exempt  from  the  FCC  marketing 
regulations  by  statute.  47  U.S  C.  302(c)  See  47  CFR 
2.807(d). 

"Computing  device  is  defined  in  {  15.4(m)  of  the 
Rules,  which  baiically  includes  any  electronic 
device.  e.g.  computer,  that  uaes  digital  lechnM)ne( 
Computing  devices  have  an  electronic  frequency 
generator,  called  a  clock  oscillator  to  control  (he 
timing  of  events  m  tiie  computer,  that  can  and  doM 
radiate  and  cause  harmful  interference  to  radio 
communications,  if  not  properly  controlled. 


to  correct  the  interference,  pursuant  to 
47  CFR  15.803.* 

4.  To  relieve  the  regulatory  burden  on 
its  equipment,  EAI  petitioned  for  two 
additional  exemptions  to  those  already 
in  §  15.801(c).  The  first  is  for  computing 
devices  sold  in  unit  quantities  of  300  or 
less  per  year.  The  second  is  for 
computing  devices  used  in  engineering 
and  scientific  development  facilities.  Its 
request  is  based  on  the  firm's  two 
models  described  above,  viz.,  EAI  model 
1000  and  EAI  model  2000.  It  argues  that 
the  computers  are  large  and  in  many 
cases  require  subsystems  supplied  to 
EAI  by  others  before  the  computer  can 
be  tested.  As  a  result,  the  firms  says  it  is 
extremely  costly  and  in  some  cases 
actually  impossible  to  test  its  computers 
on  an  open  field  test  site.  Nor  is  it 
practical  to  test  such  a  hybrid  system  at 
the  customer's  premises,  since  the 
testing  would  have  to  be  done  in  a  high 
noise  environment.*  It  also  argued  that 
since  the  computing  device  rules  apply 
only  to  a  portion  of  its  equipment,  the 
firm  would  be  required  to  implement 
major  design  changes  for  that  portion 
sold  to  non-government  entities — a 
procedure  which  EAI  considers 
economically  unacceptable.  EAI. 
unfortunately,  did  not  submit 
information  or  data  regarding  costs. 
expected  delays,  etc.  to  support  its 
contention.  Nor,  did  it  state  why  the 
number  300  wes  chosen.  EAI  presents 
no  data  relevant  to  the  question  of 
interference.  The  petitioner  merely 
states  in  general  terms  that  its 
computers  are  well  buffered  from  other 
spectrum  users,  implying  that  because 
its  computers  are  so  located, 
interference  will  not  arise. 

Comments  on  EAI  Petition 

5.  Perkin-Elmer  Corp.  joins  EAI  in  its 
argument  that  it  is  not  feasible  to  make 
the  detailed  measurements  required  for 
verification  of  computers  built  in  small 
quantities,  and  stresses  that  this  is  an 
even  more  serious  question  when 
dealing  with  custom  built  or  one-of-a- 
kind  computing  equipment.  Perkin-Elmer 
also  raises  the  question  of  how  to  treat 
older  systems  which  are  reordered  from 
time  to  time  by  its  customers.  Thus, 
Perkin-Elmer  supports  the  EAI 
proposals,  but  leans  more  toward  a  less 
rigorous  enforcement  of  the  October  1, 


'  For  a  more  complete  explanation  of  the 
Computing  Device  Rules,  see  Bulletin  OST-62. 
"Undersidnding  FCC  Rules  for  Computtaig  Device*". 
which  is  available  from  the  FCC  Coosuncr 
Assistance  Office 

'Testing  at  the  customer's  site  ia  permitted  under 
47  CFR  2.806,  promulgated  by  the  Cmtartittian  by 
Report  and  Order  in  General  Docket  81-463. 
adopted  .March  11.  1982.  46  FR  43708,  April  3. 1982 
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1983  compliance  date,  urging  the 
Commission  to  be  lenient  in  granting 
waiver  requests.  The  Association  of 
Maximum  Service  Telecastere  (MST) 
points  out  that  EAI  has  not  provided  any 
information  as  to  the  total  number  of 
computing  devices  that  would  be 
exempt,  their  distribution,  or  their 
interference  potential.  MST  contends 
that  this  lack  of  information  makes  it 
impossible  to  assess  the  public  interest 
aspects  of  the  proposed  amendment. 
MST  urges  the  Commission  to  defer 
actjen  on  the  EAI  petition  until  such 
information  is  made  available  and  can 
be  evaluated.  No  reply  comments  were 
received.* 

Discussion 

6.  Before  addressing  the  merits  of  the 
subject  pleading,  we  would  like  first  to 
emphasize  that  we  have  in  fact  designed 
the  computing  device  rules  to  be  of 
minimal  burden  to  manufacturers,  both 
large  and  small  alike.  Most  computer 
equipment,  including  the  EAI  equipment, 
is  subject  only  to  verification  of 
compliance.  Verification  merely  requires 
that  the  manufacturer  perform 
measurements  to  determine  compliance 
with  the  technical  standards,  place  a 
label  on  the  product,  insert  information 
in  the  instruction  manual,  and  retain  a 
copy  of  the  verification  records  in  the 
company's  file.  No  submittal  to  the 
Commission  is  required.  Only  personal 
computer  equipment  is  subject  to  FCC 
certification,  a  procedure  which  requires 
the  manufacturer  to  submit  a  written 
application  for  Commission  review  and 
approval.  Details  on  the  verification  and 
certification  procedures  are  set  forth  in 
Part  2.  Subpart  J  of  the  Rules. 
Verification,  or  certification,  as  the  case 
may  be,  is  a  prerequisite  to  legal 
marketing  of  the  equipment  pursuant  to 
the  marketing  rules  in  Part  2,  Subpart  I. 

7.  In  addition,  as  mentioned  above,  we 
have  temporarily  exempted  certain 
categories  of  equipment  from  these 
rules.  The  circumstances  surrounding 
each  exemption  is  not  the  same  in  each 
case;  but.  in  general,  our  decision  to 
exempt  an  equipment  was  guided  by 
evidence  indicating  that  the  risk  of 


'On  April  26, 1984,  Cray,  Inc.  Tiled  a  separate 
petition  for  rulemaking  to  exempt  specialized 
scientific  computing  devices.  The  petition.  RM-4797, 
was  put  on  public  notice  on  May  14. 1984.  The 
exemption  requested  by  Cray  is  virtuaUy  identical 
to  that  requested  by  EAI.  A  similar  request  was  also 
filed  by  Denelcor.  Inc.  on  May  S,  1964  also  seeking 
to  exempt  specialized  scientific  computing  devices. 
The  latter  petition.  RM-4eie,  was  placed  on  public 
notice  on  June  29,  1964.  Upon  receipt  of  comments 
and  replies  on  both  of  these  new  petitions,  we  will 
decide  what  action  it  appropriate.  We  have  elected 
to  move  forward  based  on  the  EAI  petition  rather 
than  delay  this  matter  any  further.  However,  it 
appears  that  the  concerns  voiced  by  Cray  and 
Denelcor  are  addreeMd  herein. 


interference  was  minimal  and  that  the 
cost  of  comphance  with  a  specific 
emanation  requirement  would  be  high. 
In  the  instant  situation,  while  we  agree 
with  MST  that  the  petition  has 
presented  very  Httle  information  as  to 
the  interference  risk  associated  with  the 
requested  exemption,  it  has  triggered  a 
general  concern  about  how  the 
computing  device  rules  impact 
manufacturers  of  large  specialty  one-of- 
a-kind  equipment.  The  Commission  is 
particularly  concerned  about  the  impact 
the  rules  have  on  a  small  manufacturer 
of  this  equipment.  For  example,  testing 
is  a  major  concern  for  a  small 
manufacturer,  since,  in  most  cases  it 
must  contract  someone  else  to  do  the 
testing  for  it  at  the  customer's  site.  On 
the  other  hand,  before  an  additional 
exemption  can  be  considered,  the 
interference  potential  of  such  systems 
must  be  considered. 

8.  The  interference  potential  of  such 
equipment  may  be  discussed  from 
several  viewpoints.  First,  if  we  assume 
that  the  exemption  is  properly  worded 
so  that  it  includes  only  large  one-of-a- 
kind  equipment  or  large  specialized 
scientific  equipment,  the  number  of 
equipment  covild  be  assumed  to  be 
relatively  small.  Second,  the  location  of 
this  type  of  equipment  is  expected  to  be 
in  industrial  areas,  universities  or 
research  laboratories,  where  the 
equipment  is  likely  to  be  remote  from 
communication  and  broadcast  receivers. 
Two  questions  arise.  How  far  will  such 
equipment  be  from  receivers?  How 
many  one-of-a-kind  equipment  may  be 
involved?  Unfortimately,  we  do  not 
know  the  answers  to  these  questions 
without  data  from  industry.  The 
Commission  can  only  estimate  that  the 
actual  number  and  location  of  the 
equipment  will  be  low  and  sufficiently 
remote.  Assuming  this  to  be  the  case,  it 
may  be  more  cost-effective  and 
beneficial  to  the  public  to  risk  some 
interference  from  such  equipment  and  to 
correct  interference  on  an  individual 
basis.  Considering  then  the  four  above 
mentioned  factors  (location,  number  of 
units,  risk,  and  the  potential  benefit),  it 
may  be  advantageous  to  consider  a 
proposal  to  add  another  exemption  to 
S  lS.801[c)  for  lai^e  specialized 
equipment.* 


'This  proposal  is  not  without  risks.  A  certain 
number  of  one-of-a-kind  equipment  may  in  fact  be 
located  near  a  sensitive  receiver  system.  Without 
proper  safeguards,  harmful  interference  may  occur. 
Locating  interference  sources  Is  also  ■  difficult  and 
burdensome  task.  However,  the  risk*  here  saeiD 
minimal  and  without  a  detailed  interfaraoca  study, 
which  is  difficult  if  not  impossible  to  obtain,  we  are 
inclined  to  put  forth  diis  proposal  and  soUdt 
comments. 


9.  Considering  the  above  discussion, 
we  are  proposing  herein  to  add  an 
exemption  for  large,  essentially  one-of- 
a-kind  equipment  or  large  multi-system 
equipment  built  in  quantities  of  ten  or 
less.  We  reject  the  suggestions  made  by 
EAI  and  Perkin  Elmer  to  exempt 
equipment  built  in  quantities  of  less  than 
300  and  50,  respectively,  since  these 
numbers  seem  to  be  unreasonably  high. 
To  reduce  the  risk  of  interference,  the 
exemption  must  be  limited  to  a  small 
number  of  essentially  large  one-of-a- 
kind  type  of  equipment.  Also,  by 
keeping  the  number  small,  the  potential 
for  abuse  of  the  exemption  will  be 
reduced.  However,  the  number  ten  is  not 
a  magic  number  either  and  we  seek 
comments  to  the  question  of:  "What  is 
an  appropriate  number  of  large  special 
purpose  equipment  to  exempt?"  We  also 
solicit  comments  to  the  question  of 
"How  can  we  best  define  the  equipment 
to  be  exempted?"  At  the  present  time,  it 
is  not  clear  to  us  how  this  exemption 
can  be  written,  so  that  the  number  of 
services  is  limited.  We  are  concerned 
that  unless  an  adequate  definition  can 
be  written,  abuse  of  the  exemption  or  a 
flood  of  requests  for  interpretations  may 
be  the  result.  Neither  situation  would  be 
acceptable.  We  solicit  comments  on 
how  best  to  define  the  equipment  under 
the  exemption.' 

10.  An  alternative  to  the  exemption, 
which  was  mentioned  by  Perkin-Elmer, 
is  to  develop  a  streamlined  procedure 
for  granting  waivers.  Normally,  a  waiver 
takes  three  months  to  t>e  acted  upon. 
Perkin-Elmer  is  requesting  that  the 
procedure  be  streamlined  so  that 
waivers  could  routinely  be  acted  upon 
by  the  staff.  While  such  a  procedure  has 
some  appeal,  the  same  criteria  for 
limiting  such  waiver  requests  could  also 
be  applied  to  an  exemption.  An 
appropriately  defined  exemption,  if  it 
can  be  written,  would  avoid  burdening 
the  Commission  with  handling  a 
multitide  of  individual  requests.  For 
these  reasons,  we  are  not  inclined  to 
favorably  consider  a  streamlined  waiver 
procedure  at  this  time.  Comments  on 
this  idea  are  solicited  however. 

11.  We  are  also  proposing  to  clarify 
the  exemption  in  §  15.801(c)(3)  for 
industrial,  commercial,  and  medical  test 
equipment  From  the  letters  we  have 
received  inquiring  about  the  computing 
device  rules,  there  appears  to  be  some 


'  For  the  purposes  of  this  proposed  examptioa 
computer  systems  which  differ  only  insofar  as 
identiflcatioiL  appUcaUoa  (e.g.  analyzing  oo*  type 
of  data  v».  another),  or  the  number  and/or  type*  ot 
peripherals  and  other  acceesories.  will  be  counted 
as  Hie  eaine  qreteB.  Syetams  unexpectadty 
produced  bay«id  10  are  not  exampt  awl  are  eubteot 
to  the  partlnaot  requirements. 
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confusion  about  the  terms  in  front  of  test 
equipment  ■.  The  exemption  was 
originally  intended  to  cover  equipment 
used  to  measure  electrical  parameters  in 
the  industrial,  commercial  and  medical 
environment,  such  as  oscilloscopes, 
counters,  etc  At  the  time  the  exemption 
was  proposed  in  1976,  it  was  believed 
that  such  equipment  would  be  utilized 
by  technicians  who  would  be  capable  of 
correcting  interference  problems  should 
they  occur.  It  is  now  apparent  that 
unskilled  individuals  are  using  test 
equipment  in  all  environments,  including 
in  the  home.  We,  therefore,  solicit 
comments  about  whether  the 
Commission  should  delete  the 
exemption  or  merely  limit  the  exemption 
to  test  equipment  intended  for  use  in 
scientific  and  university  laboratories,  as 
requested  by  Perkin-Elmer  and  EAI.  We 
have  proposed  the  latter,  but  invite 
comments  on  these  questions. 

12.  The  text  of  the  proposed  rules  can 
be  found  in  the  appendix  to  this  Notice. 
It  is  emphasised  that  we  also  seek 
answers  to  the  questions  raised  herein. 

13.  Perkin-Elmer,  in  its  comments,  also 
requests  that  there  should  be  some 
provisions  for  allowing  older  non- 
compliant  systems  that  may  be 
reordered  by  a  customer.  We  are  not 
inclined  to  go  along  with  this  request. 
since  the  Commission  has  allowed  " 
industry  four  years  to  bring  such 
equipment  into  compliance  and  to 
permit  the  continuation  of  older 
equipment  would  extend  the  previous 
unsatisfactory  situation.  We  do. 
however,  invite  comments  on  this 
suggestion  by  Perkin-Elmer. 

Procedural  Matters 

14.  Pursuant  to  the  Regulatory 
Flexibility  .Act  of  1980,  5  U.S.C.  601  et 
seq.,  the  Commission  issues  the 
following  initial  regulatory  flexibility 
analysis: 

/.  Reason  for  action 

This  proceeding  is  in  response  to  a 
petition  for  rulemaking  requesting  that 
certain  equipment  be  made  exempt  from 
the  FCC  radio  noise  requirements  for 
computing  devices. 

//.  The  objective 

The  Commission  is  proposing  to 
exempt  large  equipment  produced, 
importe4u)r  marketed  in  quantities  of  10 
or  less  and  equipment  used  in  scientific 
laboratories  from  complying  with  the 
specific  emanation  limits  and  labeling 
requirements  being  imposed  on  most 
other  computing  devices.  The  objective 


'To  date  the  Commwsian  ba*  received 
approximately  1000  letlcn  inquiring  aboat  variona 
aapacta  of  the  compatiiig  devK%  rule*  47  CFR  Part 
1&.  Sutipart  j. 


is  to  reduce  the  burden  of  these  rules  on 
manufacturers  whether  there  appears  to 
be  little  risk  that  the  equipment  will 
cause  substantial  interference. 

///.  Legal  basis ' 

The  action  proposed  is  in  furtherance 
of  sections  4(i).  302(a),  303(g).  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  which  permit  the  Commission 
to  make  reasonable  regulations 
governing  the  interference  potential  of 
radio  frequency  equipment  and  to 
promote  the  larger  and  more  effective 
use  of  radio  in  the  public  interest. 

fV.  Entities  affected:  nature  ofeponomic 
impact;  significant  alternatives  " 

The  rules  proposed  in  this  Notice  will 
relieve  a  regulatory  burden  for  certain 
types  of  computer  equipment,  as  noted 
in  paragraph  II  above.  This  action  is 
expected  to  have  an  economically 
beneficial  effect  on  computer 
manufacturers,  particularly  small 
manufacturers.  However,  wp  currently 
do  not  know  exactly  how  many  small 
businesses  will  be  included  among  these 
firms.  No  significant  alternatives  are 
apparent  at  this  time. 

V.  Recording,  record-keeping  and  other 
compliance  requirements 

This  proposal  seeks  to  remove  record- 
keeping and  other  compliance 
requirements  that  presently  apply  to  the 
subject  computer  equipment.  The 
exempt  equipment  would  be  subject 
only  to  a  general  proscription  against 
causing  harmful  interference. 

15.  For  the  purposes  of  this  non- 
restricted  notice  and  comment  rule 
making  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  Notice  of 
Proposed  Rule  Making  until  the  time 
that  a  Public  Notice  is  issued  stating 
that  a  substantive  disposition  of  the 
matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
Order  disposing  of  the  matter  is  issued 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  an  oral  ex 
parte  presentation,  addressing  matters 
not  fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding, 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 


Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  the 
docket  number  of  the  proceeding  to 
which  it  relates.  See  §  1.1231  of  the 
Commission's  rules,  47  CFR  1.1231. 

16.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the  FCC  has 
prepared  an  initial  regulatory  flexibility 
analysis  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  The  initial  analysis  is  set  forth 
in  paragraph  11.  Written  public 
comments  are  requested  on  the  initial 
analysis.  These  comments  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of, the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164.  5  U.S.C.  601,  e/se?.). 

17.  Authority  for  issuance  of  this 
Notice  is  contained  in  sections  4(i),  302, 
303(g)  and  303(r)  of  the  Communications 
Act  of  1984,  as  amended.  In  accordance 
with  the  applicable  procedures  set  forth 
in  §  1.415  of  the  regulations,  interested 
persons  may  file  comments  on  or  before 
October  5. 1984,  and  reply  comments  on 
or  before  October  22, 1984.  All  relevant 
and  timely  comments  will  be 
considered.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  is  placed  in  the 
public  file,  and  provided  that  the  fact  of 
the  Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  A  summary  of  these  Commission 
procedures  governing  ex  parte 
presentations  in  informal  rule  making  is 
available  from  the  Commission's 
Consumer  Assistance  Office, 
Washington.  D.C.  20554. 

18.  In  accordance  with  the  provisions 
of  §  1.419  of  the  regulations,  an  original 
and  five  copies  of  all  comments,  reply 
comments,  briefs,  ar'^  "'her  documents 
shall  be  furnished  o  the  Commission. 
To  obtain  the  wide  st  possible  response 
in  this  proceeding,  informal  comments 
(without  extra  copies)  will  be  accepted. 
but  these  comments  should  make 
specific  reference  to  this  proceeding. 
Responses  will  be  available  for  public 
inspection  during  regular  working  hours 
in  the  Commission's  Public  Reference 
Room  located  at  its  headquarters  at  1919 
M  Street.  NW.,  Washington.  D.C  20554. 
For  further  information  concerning  this 
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proceeding,  contact  Mr.  Julius  P.  Knapp 
(202)  653-8247. 

(Sec*.  4,  303.  48  Stat.,  as  amended,  1066,  1082; 

47  U.S.C  154,  303] 

Federal  Ck)mmunications  Commission 

William  J.  Tricarico. 

Secretary. 

i 

Appendix 

Section  15.801  of  the  FCC  Rules,  47 
CFR  15.801.  is  proposed  to  be  amended 
by  revising  the  present  text  of  paragraph 
(c)(3)  and  adding  a  new  paragraph  (c)(6) 
to  read  as  follows: 

§  15.801     Scope  of  this  Sut>paii 

•  •         •         •         . 

(c)  Pending  the  resolution  of  the 
proceeding  in  FCC  Docket  No.  20780  and 
related  proceedings  dealing  with 
restricted  radiation  and  computing 
devices,  the  following  computing 
devices  remain  subject  to  Section  15.803 
but  are  exempt  from  complying  with 
other  requirements  of  this  subpart. 

(3)  Test  equipment  and  equipment 
intended  for  exclusive  use  in  scientific 
laboratories,  including  university 
laboratories. 

•  •        •        .        . 

(B)  Large  multi-system  equipment 
produced  imported,  or  marketed  in 
quantities  of  10  or  less  per  year.  For 
purposes  of  this  exemption,  computer 
systems  which  differ  only  insofar  as 
identification,  application,  or  the 
number  and/or  types  of  peripherals  and 
other  accessories,  will  be  counted  as  the 
same  system.  Systems  unexpectedly 
produced  beyond  10  are  not  exempt  and 
are  subject  to  the  pertinent 
requirements. 

•  *        •        •        ♦ 

|FR  Doc  B4-23O30  Fdpd  »-2»~B4:  &«  am] 
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47  CFR  Part  73 

(Docket  No.  16041;  RM-571;  Docket  Na 
18927;  RM-1525;  FCC  84-402] 

Amendment  of  the  Commission's 
Rutes  With  Respect  to  Teievlsion 
Network  Programs  Not  Made  Avaiiabie 
to  Certain  Television  Stations;  and 
Amendment  of  the  Commission's 
Rules  to  Limit  Television  Stations' 
Access  to  the  Programs  of  More  Than 
One  National  Network 

agency:  Federal  Communications 
Commission. 

ACnOM:  Proposed  rules:  termination  of 
proceedings. 


SUMMARY:  This  action  terminates  two 
pending  rule  making  proceedings 
(Docket  No8. 16041  and  18927)  which 
generally  concerned  the  availabihty  of 
network  programs  to  independent 
stations  and  "small"  television  markets. 
Given  the  absence  of  any  indication  that 
current  network  practices  are 
inadequate  with  respect  to  our  initial 
concerns  and  the  staleness  of  the 
records  in  these  proceedings,  the 
Commission  found  that  termination  of 
the  subject  proceedings  without  further 
action  was  warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  S.  Walsh.  Mass  Media  Bureau, 
(202)  632-7792. 

Order  (Proceedings  Terminated) 

In  the  matter  of  '  amendment  of  Part  73  of 
the  ComiTission's  Rules  with  respect  to 
television  network  programs  not  made 
available  to  certain  tele^'l8lon  stations; 
Docket  No.  16041.  RM-571  and  amendment  of 
§  73.658  of  the  Commission's  Rules  to  limit 
television  stations'  access  to  the  programs  of 
more  than  one  national  network;  Docket  No. 
18927.  RM-1525. 

Adopted:  August  17,  1984. 
Released:  August  20. 1984. 

By  the  Commission:  Commissioner  Rivera 

abfJent. 

1.  The  Commission  has  before  it  two 
proceedings,  both  of  which  generally 
concern  the  availability  of  network 
television  programs  to  independent 
stations.  This  Order  concludes  these 
proceedings. 

2.  Docket  No.  16041.  This  preceeding 
was  begun  by  a  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry  released 
on  June  9, 1965. 'The  proceeding  was 
divided  into  two  parts:  (1)  Proposed 
rules  designed  to  make  programs  not 
cleared  by  regular  affiliates  available  to 
other  stations  in  the  same  market  and 
(2)  a  proposed  rule,  and  a  Notice  of 
Inquiry,  concerning  the  provision  of 
network  programs  to  "small  markets." 

3.  Comments  were  filed  late  in  1965 
and  the  reply  comment  period  closed  on 
January  3,  1966.  On  March  25. 1970.  a 
Notice  and  Order  Setting  Oral 
Argument '  was  issued  and  oral 
argument  was  held  on  April  30, 1970.  A 
Report  and  Order  in  response  to  the 
various  comments  and  pleadings  was 
adopted  on  December  19, 1970.' 


'  Although  these  proceeding  hav«  not  been 
officially  consolidated  by  the  Commiuion.  they 
address  related  concerns  and.  therefore,  sre  being 
considered  together  in  this  Ordar 

'FCC  66-484.  30  TBOe  (June  IZ  1985). 

•FCC  70-aO»,  38  RR  5416  (April  1. 1970). 

* 28 FCXX  2d  772. 


4.  In  that  Report  and  Order,  the 
Commission  stated  its  continued 
concern  with  network  perfonnance  in 
making  programming  widely  and 
equitably  available.  Regarding  the 
availabiLty  of  uncleared  network 
programming,  the  Commission 
expressed  a  particular  interest  in:  (1) 
The  compensation  received  by 
independent  stahons  carrying  network 
programs:  (2)  the  adequacy  of  notice 
that  such  programs  will  be  available:  (3) 
the  availability  of  "special"  programs 
uncleared  by  regular  affiliates;  and  (4) 
programming  "recapture"  (i.e., 
withdrawal  of  network  programs) 
policies.'  With  respect  to  the  provision 
of  network  programming  to  small 
markets,  the  Commission  expressed  a 
concern  that  the  networks  improve  the 
availabihty  of  such  programming.* 

5.  In  heu  of  adopting  rules  in  response 
to  these  concerns,  the  Commission 
elected  to  seek  specific  information 
regarding  voluntary  network  practices  in 
these  areas.  Accordingly,  the  networks 
were  directed  to  report  to  the 
Commission  by  Jime  30,  1971.  on  their 
policies  and  practices  related  to  the 
issues  addresseed  in  the  proceeding. 
The  record  was  kept  open  for  receipt  of 
this  information,  which  was  timely  filed 
by  each  network.  No  subsequent 
comments  or  pleadings  have  been 
received  in  this  proceeding  which 
indicate  to  the  Commission  that  network 
practices,  as  they  relate  to  our  initial 
concerns,  are  inadequate.  Given  these 
facts  and  the  staleness  of  the  record 
now  before  us,  we  believe  it  is 
appropriate  to  terminate  this  proceeding 
without  further  action. 

6.  Docket  No.  18927.  This  proceeding 
was  begun  by  a  Notice  of  Inquiry  and 
Notice  of  Proposed  Rule  Making 
adopted  on  July  22. 1979.'  While  this  rule 
making  also  addressed  the  availability 
of  network  programming,  it  did  so  in  a 
much  narrower  context  than  the 
proceeding  in  Docket  No.  16041. 
Specifically,  it  was  directed  to  the  need 
for  rules  restricting  affiliated  stations 
from  carrjring  the  programs  of  more  than 
one  national  network  in  certain  three- 
station  markets.  We  were  particularly 
concerned  with  markets  comprised  of 
two  VHF  affiliates  and  a  UHF 
independent  station  and  the  impact  that 
multiple  network  programming  by  the 
affiliates  would  have  on  the  likelihood 
of  affiliation  opportunities  for  the  UHF 
facility.  The  Commission  also  inquired 
whether  regulatory  intervention  was 
advisable  with  respect  to  other  market 


'W.  ■1784. 

•/<la(7»t. 

'FCC  70-801.  35  FK  12133  (July  29.  1970). 
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types  and  whether,  generally,  we  should 
act  to  further  the  availability  of  network 
programming  in  small  markets. 

7.  Comments  and  informal  filings  were 
received  and  a  Report  and  Order  was 
adopted  on  March  24, 1971."  In  that 
Report  and  Order,  specific  rules 
addressing  the  principal  issues  raised  m 
this  proceeding  were  adopted  and 
remain  in  force  today*  Various  petitions 
for  reconsideration  and  related 
pleadings  were  timely  filed  in 
cormection  with  this  Report  and  Order 
and  were  addressed  in  a  Memorandum 
Opinion  and  Order  adopted  July  28. 
1971. "No  comments  or  other 
submissions  have  been  filed  in  this 
proceeding  since  1971.  As  with  Docket 
No.  16041.  the  record  in  this  proceeding 
is  now  stale  and  we  have  no  indication 
that  additional  Commission  action  is 
necessary  or  appropriate  with  respect  to 
the  matters  initially  considered  in  our 
Notice.  We  conclude,  therefore,  that  the 
proceeding  in  Docket  No.  18927  should 
also  be  terminated. 

8.  Accordingly,  it  is  ordered,  that  the 
above-captioned  proceedings  are 
terminated." 

9.  Authority  for  the  actions  taken 
herein  is  contained  in  sections  4  (i)  and 
(j)  and  303  of  the  Communications  Act 
of  1934.  as  amended. 

10.  For  further  information  concerning 
this  proceeding,  contact  Thomas  S. 
Walsh,  Mass  Media  Bureau,  (202)  632- 
7792. 

Federal  Conununications  Commission. 
William  |.  Tricarico. 

Secretary. 

(FV  Doc.  M-23a29  Filed  S-29-84;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  74-09;  Notica  15] 

Child  Restraint  Systems  for  Use  in 
Motor  Vehicles  and  Aircraft 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  Federal  Motor  Vehicle  Safety 


•28  FCC.  2d  lae. 

•See  47  CFR  73.858(1). 

"31  FCC.  2d  87. 

"  In  the  event  interested  parties  believe  that 
further  Commiision  action  is  warranted  with 
respect  to  the  matters  considered  in  the  captioned 
proceedings,  they  may  file  appropriate  petitions  for 
rule  roalcing. 


Standard  No.  213,  Child  Restraint 
Systems,  to  specify  more  objective 
criteria  for  the  testing  procedures  and 
determining  compliance  with  the 
inversion  requirement  specified  in  this  * 
standard.  The  inversion  test  has  been 
added  to  the  standard  in  a  final  rule 
published  in  today's  edition  of  the 
Federal  Register,  and  is  an  optional 
requirement  with  which  compliance 
must  be  certified  if  a  child  restraint 
manufacturer  wishes  to  certify  its 
restraints  for  use  in  both  motor  vehicles 
and  aircraft.  The  more  objective  criteria 
proposed  in  this  notice  for  the  inversion 
requirement  are  the  procedures  actually 
used  by  this  agency  and  the  Federal 
Aviation  Administration  (FAA)  in  a 
recently  completed  joint  testing 
program,  in  which  each  model  of  child 
restraint  currently  manufactured  was 
tested  for  compliance  with  the  inversion 
requirements.  All  of  these  models 
passed  this  requirement. 
DATES:  Comments  must  be  submitted 
not  later  than  October  15, 1984.  The 
proposed  effective  date  for  these 
amendments  is  180  days  after  the 
publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Section.  Room  5109,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
D.C.  20590  [Docket  hours  are  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Vladislav  Radovich,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
D.C.  20590  (202-42&-2264). 

SUPPLEMENTARY  INFORMATION:  In 

today's  edition  of  the  Federal  Register, 
NHTSA  has  published  a  final  rule 
amending  the  requirements  of  Standard 
No.  213,  Child  Restraint  Systems  (49 
CFR  571.213).  That  final  rule  allows  the 
manufacturers  of  child  restraint  systems 
to  certify  their  products  for  use  in  motor 
vehicles,  as  has  always  been  required 
under  the  standard,  or  to  certify  the 
systems  for  use  in  both  motor  vehicles 
and  aircraft.  This  latter  option  is  now 
available  as  a  result  of  an  agreement 
between  NHTSA  and  the  FAA  to 
simplify  and  expedite  the  process  for 
certifying  child  restraints  for  use  in  both 
motor  vehicles  and  aircraft. 

To  carry  out  the  intent  of  this 
agreement,  a  notice  of  proposed 
rulemaking  (NPRM)  on  this  subject  was 
published  at  48  FR  36849,  August  15, 
1983.  The  NPRM  proposed  combining 
the  existing  requirements  for  certifying 
child  restraints  for  use  in  motor  vehicles 
(Standard  No.  213)  with  the  existing 


requirements  for  certifying  child 
restraints  for  use  in  aircraft  (FAA's 
Technical  Standard  Order  ClOO)  and 
adding  one  additional  test  to  certify 
child  restraints  for  use  in  aircraft.  The 
FAA  agreed  that  it  would  rescind  its 
Technical  Standard  Order  applicable  to 
child  restraints  for  use  in  aircraft  when 
a  final  rule  was  effective  specifying 
requirements  for  certifying  child 
restraints  for  use  in  aircraft  under 
Standard  No.  213. 

After  publication  of  this  NPRM, 
NHTSA  and  FAA  conducted  a  joint 
testing  program  to  encourage  child 
restraint  manufacturers  to  certify  their 
restraints  for  use  in  both  motor  vehicles 
and  planes.  The  program  tested  every 
currently  manufactured  model  of  child 
restraint  for  compliance  with  the 
requirements  proposed  in  the  NPI04  for 
certifying  child  restraints  for  use  in 
aircraft  and  every  model  passed. 

As  a  result  of  this  testing  program  and 
the  comments  received  in  response  to 
the  NPRM,  NHTSA  decided  not  to  adopt 
two  of  the  three  performance  tests 
formerly  specified  in  the  FAA's 
Technical  Standard  Order  and  the  one 
additional  test  proposed  to  be  added  for 
child  restraints  to  be  certified  for  use  in 
aircraft.  Those  requirements  were 
judged  to  be  either  redundant  of  existing 
requirements  in  Standard  No.  213'8  tests 
for  restraints  to  be  certified  for  use  in 
motor  vehicles  or  unnecessary  to  ensure 
adequate  safety  protection  for  children 
riding  in  aircraft.  For  a  more  in-depth 
discussion  of  these  issues,  readers  are 
referred  to  the  preamble  of  the  final  rule. 

The  inversion  test  was  the  one 
additional  performance  test  which 
NHTSA  deemed  necessary  to  determine 
if  a  child  restraint  would  offer  adequate 
protection  for  its  occupant  while  riding 
in  aircraft.  The  language  specifying  the 
procedures  to  be  followed  in  conducting 
the  inversion  test  and  in  determining 
that  a  particular  child  restraint  had 
passed  the  test  was  drawn  almost 
verbatim  from  paragraph  (a)(2)(ii)  of 
FAA's  Technical  Standard  Order  ClOO. 
For  the  testing,  the  rule  specified  that 
the  combination  of  a  representative 
aircraft  passenger  seat,  child  restraint 
system  and  an  appropriate  test  dummy 
must  be  rotated  from  a  normal  upright 
position  to  an  inverted  position,  and 
remain  inverted  for  at  least  3  seconds. 
The  combination  is  required  to  be 
rotated  in  both  the  forward  direction 
and  a  sideward  direction.  Satisfactory 
performance  is  achieved  if  "neither 
failure  nor  deformation  that  could 
seriously  injure  or  prev»ent  subsequent 
extrication  of  a  child  occupant"  is 
shown  for  the  child  restraint  system 
being  tested. 


f 
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The  commenters  who  addressed  the 
issues  raised  by  the  proposed  inversion 
test  generally  agreed  that  such  a  test 
was  appropriate.  They  said  that  the  test 
would  not  be  duplicative  of  the  tests 
prescribed  in  Standard  No.  213  for  child 
restraints  for  use  in  motor  vehicles  and 
that  the  test  would  measure  the  child 
restraint's  abil.ty  to  protect  occupants 
against  a  hazard  which  is- presented 
while  traveling  in  aircraft. 
X  However,  the  commenters  questioned 

the  particular  inversion  test  set  forth  in 
the  NPRM.  Most  commenters  addressing 
this  proposed  test  stated  that  it  was 
crucial  to  specify  the  rate  at  which  the 
child  restraint  is  to  be  rotated  to  an 
inverted  position.  One  commenter  went 
so  far  as  to  opine  that,  absent  a 
specified  rate  of  rotation,  almost  any 
existing  child  restraint  could  be  made  to 
pass  this  test  simply  because  of 
frictional  resistance  and  the  stiffness  of 
the  dummies.  Another  commenter 
presented  a  detailed  list  of  possible 
ambiguities  in  the  test  conditions 
specified  in  the  NPRM  for  this  inversion 
test. 

These  commenters  also  addressed  the 
criteria  used  to  determine  if  a  child 
restraint  has  performed  satisfactorily 
during  the  inversion  test.  Some  child 
restraint  manufacturers  asked  precisely 
how  anyone  could  determine  if  a 
restraint  has  "failed  or  deformed  m  a 
manner  that  could  seriously  injure  or 
prevent  subsequent  extrication  of  a 
child  occupant."  Another  commenter 
opined  that  these  criteria  are  ".so  vague 
and  subjective  as  to  be  of  no 
substantive  value  whatsoever."  A 
different  commenter  stated  that  the 
proposed  criteria  were  not  objective, 
and  therefore  NHTSA  lacked  authority 
to  adopt  such  criteria  in  a  Federal  motor 
vehicle  safety  standard.  In  reaching  this 
conclusion,  this  commenter  noted  that 
section  102(2)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (15  U.S.C. 
1391(21)  requires  motor  vehicle  safety 
standards  to  provide  "objective 
criteria." 

After  reviewing  both  the  proposed 
criteria  drawn  from  the  FAA's  Technical 
Standard  Order  and  the  comments, 
NHTSA  concluded  that  more  objective 
criteria  should  be  specified  for  the  new 
inversion  test  in  Standard  No.  213. 
However,  the  rulemaking  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.)  precluded  the  agency 
from  adopting  more  objective  criteria  for 
the  inversion  test  in  the  final  rule 
published  today.  This  is  because  5 
U.S.C.  553  requires  that  interested 
persons  receive  notice  of  proposed  rule- 
making, and  that  such  notice  shall 
include  either  the  terms  or  substance  of 


the  proposed  ryle  or  a  description  of  the 
subjects  and  issues  involved.  For 
example,  NHTSA  agrees  that  the  rate  of 
rotation  of  this  representative  aircraft 
seat  is  a  crucial  aspect  of  the  inversion 
test.  I  lowever,  no  particular  rate  of 
rotation  was  specified  in  the  NPRM. 
Thus,  the  public  was  not  put  on  notice 
that  NHTSA  was  considering  requiring  a 
specific  rotation  rate  of  "x"  degrees  per 
second,  and  not  "y"  or  "z"  degrees  per 
second.  If  the  final  rule  were  to  adopt  a 
rotation  rate  of  "x"  degrees  per  second, 
the  public  would  have  never  received 
notice  and  an  opportunity  to  comment 
on  the  merits  of  the  "x"  degree  per 
second  rotation  rate.  Accordingly,  the 
final  rule  published  today  adding  the 
optional  inversion  test  for  child  restraint 
systems  does  not  include  a  specific 
rotation  rate.  Instead,  the  rule  adopts 
the  language  proposed  for  that  test  in 
the  NPRM. 

However,  as  noted  above,  NHTSA 
agrees  with  the  commenters  that  more 
objective  criteria  should  be  specified  for 
the  inversion  test.  This  notice  proposes 
more  objective  criteria  and  gives  the 
public  an  opportunity  to  comment  on 
them. 

One  commenter  suggested  that 
NHTSA  adopt  the  requirements  of 
European  Regulation  ECE  44 
(Restraining  Devices  for  Child 
Occupants  of  Power-Driven  Vehicles) 
relating  to  overturning,  for  the  inversion 
test.  The  commenter  noted  that  the 
adoption  of  these  requirements  might 
permit  the  international  use  of  child 
restraint  systems.  Since  NHTSA  is 
interested  in  promoting  the  international 
harmonizatior  of  requirements,  this 
comment  was  carefully  considered.  It 
was  not  ultimately  selected  for  inclusion 
in  this  notice,  however.  European 
Regulation  ECE  44  specifies  a  rate  of 
rotation  of  2  to  5  degrees  per  second. 
NHTSA  has  tentatively  concluded  that 
this  rotation  is  too  slow  to  be 
representative  of  the  sudden  pitches 
which  can  occur  when  aircraft 
encounter  air  turbulence. 

This  notice  proposes  to  establish  the 
criteria  used  in  the  joint  testing  program 
for  the  inversion  test  as  the  criteria  to  be 
followed  for  the  inversion  test  in 
Standard  No.  213.  Before  starting  the 
joint  testing  program  for  evaluating  each 
model  of  child  restraint  currently 
manufactured,  NHTSA  and  FAA  agreed 
on  more  objective  criteria  to  be  used  for 
the  inversion  test.  Both  agencies 
believed  the  criteria  used  in  the  joint 
testing  program  were  consistent  with  the 
language  of  the  NTRM.  As  noted  above, 
each  model  of  child  restraint  currently 
certified  as  complying  with  Standard  No 
213'8  requirements  for  child  restraints 


for  use  in  motor  vehicles  passed  this 
inversion  test. 

To  begin  the  inve^ion  test  proposed 
in  this  notice,  a  representative  aircraft 
seat  must  be  set  in  the  normal  upright 
position.  The  normal  upright  position 
means  the  same  seat  adjustment 
position  and  the  same  horizontal  and 
vertical  orientation  as  shown  for  the 
seat  in  a  new  Figure  6.  This  Figure  6  is  a 
copy  of  the  FAA  Drawing  Package  SAS- 
100-2000,  which  is  referenced  as  a 
source  showing  a  representative  aircraft 
seat  in  the  final  rule  adding  the 
inversion  test  to  Standard  No.  213,  By 
incorporating  the  Drawing  Package  in 
Standard  No.  213,  NTTTSA  intends  to 
make  it  simpler  to  determine  compliance 
with  the  inversion  test. 

The  child  restraint  to  be  tested  is 
attached  to  the  representative  aircraft 
seat  using  only  an  FAA  approved 
aircraft  safety  belt.  The  test  dummy  is 
placed  in  the  child  restraint  according  to 
the  pro\'ision8  of  section  S6.1.2.3.  The 
combination  of  the  aircraft  seat,  child 
restraint,  and  test  dummy  is  then  rotated 
forward  180  degrees,  at  a  rate  of  35  to  45 
degrees  per  second,  around  a  horizontal 
axis  that  is  contained  in  the  median 
transverse  vertital  plane  of  the  seating 
surface  portion  of  the  aircraft  seat  and  is 
located  one  inch  below  the  bottom  of 
the  seat  frame,  and  held  in  the  inverted 
postion  for  three  seconds.  The  child 
restraint  is  deemed  to  have  passed  this 
test  if  the  child  restraint  does  not  fall  out 
of  the  aircraft  safety  belt  and  if  the  test 
dummy  does  not  fall  out  of  the  child 
restraint.  By  a  forward  rotation,  NHTSA 
means  that  the  top  of  the  transverse 
vertical  plane  shall  rotate  forward  and 
down  around  the  horizontal  axis  180 
degrees,  i.e.,  until  that  plane  has  been 
inverted. 

The  dummy  is  then  removed  from  the 
child  restraint  and  the  child  restraint  is 
removed  from  the  representative  aircraft 
seat.  Both  are  again  positioned  as  they 
were  for  the  forward  rotation  part  of  the 
inversion  test.  This  time,  the 
combination  of  the  aircraft  seat,  child 
restraint,  and  test  dummy  is  rotated  180 
degrees  to  the  side,  at  a  speed  of  35  to  45 
degrees  per  second,  around  a  horizontal 
axis  that  is  contained  in  the  median 
longitudinal,  vertical  plane  of  the 
seating  surface  portion  of  the  aircraft 
seat  and  is  located  one  inch  below  the 
bottom  of  the  rearmost  lower  edge  of  the 
seat  frame,  and  held  in  the  inverted 
position  for  three  seconds.  Compliance 
is  determined  using  the  same  criteria 
bpecified  above  for  the  forward  rotation 
test  The  rotation  around  the  horizontal 
axis  may  be  either  to  the  right  or  to  the 
left. 
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The  agency  wishes  to  emphasize  that 
the  criteria  for  judging  compliance 
require  only  that  neither  the  child 
restraint  completely  fall  out  of  the 
aircraft  seat  nor  the  test  dummy  fall 
completely  out  of  the  child  restraint. 
These  criteria  for  judging  compliance 
are  fully  consistent  with  statutory 
requirement  of  objectivity  because  the 
criteria  are  dependent  upon  simple 
visual  observation,  there  is  no  room  for 
disagreement  concerning  the  results, 
and  they  are  not  dependent  upon  the 
subjective  opinions  of  human  beings. 

This  notice  also  proposes  to  clarify 
the  requirement  that  child  restraint 
manufacturers  which  certify  restraints 
for  use  in  aircraft  must  provide 
instructions  for  using  the  restraints  in 
aircraft  seats.  This  requirement  is 
currently  implicit  in  the  language  of 
section  S8.2  of  Standard  No.  2132.  which 
specifies  that  placement  of  the  restraint 
in  the  aircraft  seat  and  placement  of  the 
test  dummy  in  the  child  restraint  shall 
be  in  accordance  with  the 
manufacturer's  instructions.  However, 
the  agency  believes  that  this 
requirement  should  be  made  more 
explicit.  Accordingly,  this  notice 
proposes  that  each  child  restraint 
system  for  use  in  aircraft  shall  be 
accompanied  by  printed  instructions  in 
the  English  language  that  provide  a  step- 
by-step  procedure  for  placing  the 
restraint  system  on  an  aircraft  seat, 
securing  the  restraint  to  the  aircraft  seat, 
positioning  a  child  in  the  restraint,  and 
adjusting  the  system  to  fit  the  child. 

The  final  change  proposed  in  this 
notice  is  simply  a  more  convenient  way 
of  showing  a  representative  aircraft 
passenger  seat  to  the  readers  of 
Standard  No.  213.  The  final  rule 
published  today  refers  to  Drawing  No. 
SAS-100-2000  as  showing  an  illustration 
of  a  representative  aircraft  passenger 
seat.  Any  interested  person  can  examine 
and  copy  that  drawing  in  NHTSA's 
Technical  Reference  Library.  However, 
the  drawing  is  simple  enough  that  the 
agency  believes  it  could  be  incorporated 
into  the  standard.  Accordingly,  this 
notice  proposes  to  add  a  new  Figure  8  to 
Standard  No.  213.  This  new  Figure  6  is 
just  a  copy  of  Drawing  No.  SAS-100- 
2000,  so  that  the  reader  will  not  have  to 
take  the  further  step  of  looking  for  that 
drawing  in  the  Technical  Reference 
Library.  Since  this  is  a  copy  of  tlie 
drawing,  adopting  this  proposed 
amendment  would  not  change  the 
requirements  of  Standard  No.  213  in  any 
respect. 

The  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is 
neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 


within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  If  adopted,  these 
amendments  would  simply  clarify  the 
testing  procedures  to  be  followed  for 
child  restraint  systems  which  the 
manufacturer  chooses  to  certify  for  use 
in  aircraft.  No  additional  requirements 
are  imposed  for  restraints  to  be  certified 
for  use  in  aircraft.  Instead,  these 
amendments  clarify  how  that  optional 
testing  should  be  conducted.  Since  the 
impacts  would  be  minimal,  a  full 
regulatory  evaluation  has  not  been 
prepared. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  NTTTSA  has 
evaluated  the  effects  of  this  action  on 
small  entities.  Based  upon  this 
evaluation.  I  certify  that  the  proposed 
amendments  to  Standard  No.  213  would 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared.  This 
certification  is  based  on  the  discussion 
above  pursuant  to  Executive  Order 
12291;  that  is,  these  amendments  only 
clarify  the  existing  requirements  without 
adding  any  further  requirements.  Thus. 
there  would  be  no  impact  on  child 
restraint  manufacturers  nor  on  any 
small  organizations  and  governmental 
units  which  purchase  child  restraints. 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Fjivironmenial  Policy  Act  of 
1969  and  determined  that  this  proposed 
rule  would  not  significantly  affect  the 
human  environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21)  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  .NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation  (49  CFR  Part  5121. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  The  NHTSA  will  continue 
to  file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— [AMENDED] 

In  considc-ation  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571,  §  571.213, 
be  amended  to  read  as  follows: 

1.  Paragraph  S4  would  be  amended  by 
revising  the  definition  of  "representative 
aircraft  passenger  seat"  to  read  as 
follows; 

"Representative  aircraft  passenger 
seat"  means  either  a  Federal  Aviation 
Administration  approved  production 
aircraft  passenger  seat  or  a  simulated 
aircraft  passenger  seat  conforming  to 
Figure  6. 

2.  Paragraph  S8  would  be  revised  to 
read  as  follows; 

S8.  Requirements,  test  conditions,  and 
procedures  for  child  restraint  systems 
manufactured  for  use  in  aircraft. 

Each  child  restraint  system 
manufactured  for  use  in  both  motor 
vehicles  and  aircraft  must  comply  with 
all  of  the  applicable  requirements 
specified  in  section  S5  and  with  the 
additional  requirements  specified  in  S8.1 
and  S8.2. 

S8.1     Installation  instructions.  Each 
child  restraint  system  manufactixred  for 
use  in  aircraft  shall  be  accompanied  by 
printed  instructions  in  the  Enghsh 
language  that  provide  a  step-by-step 
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procedure,  including  diagrams,  for 
installing  the  system  in  aircraft 
passenger  seats,  securing  the  system  to 
the  seat,  positioning  a  child  m  the 
system  when  it  is  installed  m  aircraft, 
and  adjusting  the  system  to  f.t  the  child 
In  the  rase  of  each  child  restraint  which 
is  not  intended  for  use  in  aircrd''t  a' 
certain  adjustment  pos;*ions.  'he 
following  statement,  with  the 
manufacturer's  restrictions  inserted, 
shall  be  included  in  the  instructions. 

no  NOT  USF,  THF ADfl  'STMENT 

f'OSinO\(S)  OF  THIS  CHILD  RESTR.\1.N[T 
I.N  AIRCRAFT, 

S8.2     Ir.version  test.  When  tested  in 
accordance  with  S8.2.1  through  S8.2.5 
and  adjusted  in  any  position  which  the 
maiiufacturer  has  not,  in  accordanre 
with  S8.1,  specifically  warned  against 
using  in  aircraft,  each  child  restraint 
system  manufactured  for  use  m  aircraft 
shall  meet  the  requirements  of  S8,2  1 
through  S8.2.5. 

58.2.1  A  representative  aircraft 
passenger  seat  shall  be  positioned  and 
adjusted  so  that  its  horizontal  and 
vertical  orientation  and  its  seat  back 
angle  are  the  same  as  shown  in  Figure  6. 

58.2.2  The  child  restraint  system 
shall  be  attached  to  the  representative 
aircraft  passenger  seat  using  only  a 
Federalj^viation  Administration 
approved  aircraft  safety  belt,  according 
to  the  restraint  manufacturer's 
instructions  for  attaching  the  restraint  to 
an  aircraft  seat.  No  supplementary 
anchorage  belts  or  tether  straps  may  be 
attached;  however.  Federal  Aviation 
Administration  approved  safety  belt 
extensions  may  be  used. 

58.2.3  In  accordance  with  S6. 1.2. 3.1 
through  S6.1, 2.3.3,  place  in  the  child 
restraint  any  dummy  specified  in  S7  for 
testing  systems  for  use  by  children  of 
the  heights  and  weights  for  which  the 
system  is  recommended  in  accordance 
with  S5.6. 

58.2.4  If  approved,  shoulder  and 
pelvic  belts  that  directly  restrain  the 
dummy  shall  be  adjusted  in  accordance 
with  S6.1.2.4. 

58.2.5  In  the  combuiation  of 
representative  aircraft  passenger  seat, 
child  restraint,  and  test  dummy  shall  be 
rotated  forward  around  a  horizontal 
axis  which  is  contained  in  the  median 
transverse  vertical  plane  of  the  seating 
surface  portion  of  the  aircraft  seat  and  is 
located  one  inch  below  the  bottom  of 
the  seat  frame,  at  a  speed  of  35  to  45 
degrees  per  second,  to  anangie  of  18t 
degrees.  The  rotation  shafl  be  stopped 
when  it  reaches  that  angle  and  the  seat 
shall  be  held  in  this  position  for  three 
seconds.  The  chid  restraint  shall  not  fall 
out  of  the  aircraft  safety  belt,  nor  shall 
the  test  dummy  fall  out  of  the  child 


restraint  at  any  time  during  the  rotation 
or  the  three  second  period. 

S8.2.6     Repeat  the  procedure  set  forth 
in  S8.2.4.  The  combination  of  the 
representative  aircraft  passenger  seat, 
child  restraint,  and  test  dummy  shall  be 
rotated  sideway  around  a  horizontal 
axis  wh'ch  is  contained  in  the  median 
longitudinal  vertical  plane  of  the  seating 
surface  portion  of  the  aircraft  seat  and  is 
located  one  inch  bplow  the  bottom  of 
the  seat  frame,  at  a  speed  of  35  to  45 


degrees  per  second,  to  an  angle  of  180 
degrees.  The  rotation  shall  be  stopped 
whfen  it  reaches  that  angle  and  the  seat 
shall  be  held  in  this  position  for  three 
seconds.  The  child  restraint  shall  not  fall 
out  of  the  aircraft  safety  belt  nor  shall 
the  test  dummy  fall  out  of  the  child 
restraint  at  any  time  during  the  rotation 
or  the  three  second  period. 

3.  A  new  Figure  6  would  be  added  at 
the  end  of  §  571.213,  appearing  as 
follows; 


FIGURE  6  :   SIMULATED  AIRCRAFT  PASSENGER  SEAT 


"A"  represents  a  2-  to  3-inch-thick 
polyurethane  foam  pad,  1.5-2.0  pounds 
per  cubic  foot  density,  over  0.020-inch- 
thick  aluminum  pan,  and  covered  by  12- 
to  14-ounce  marine  canvas.^Bfchsheet 
aluminum  pan  is  20  inchej^^^^nd 
supported  on  each  side  by  a  ri^ 
structure.  The  seat  back  is  a  rectangular 


frame  covered  with  the  aluminum  sheet 
and  weighing  between  14  and  15 
pounds,  with  a  center  of  mass  13  to  16 
inches  above  the  pivot.  The  mass 
moment  of  inertia  of  the  seat  back  is 
between  195  and  220  ounce-inch- 
second.' The  seat  back  is  free  to  fold 
forward  about  the  pivot,  but  a  stop 
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prevents  rearward  motion.  The 
passenger  safety  belt  anchor  points  are 
spaced  21  to  22  inches  apart  and  are 
located  in  line  with  the  pivot. 

(Sees.  103,  119,  Pub.  L  89-563.  80  Stat,  riH  il5 
U.S.C.  1392  and  1407);  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  August  24.  1984 
Barry  Felrice, 

Associate  Admin;s:ratur  tor  RLiemoking. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servic« 

Southwestern  Region;  Nortti  Kaltub 
Grazing  Advisory  Board;  Meeting 

The  North  Kaibab  Grazing  Advisory 
Board  will  meet  at  1:00  P.M.,  Tuesday. 
October  2, 1984,  at  the  Coconino  County 
Building,  Fredonia,  Arizona.  The 
purpose  of  this  meeting  is  development 
of  allotment  management  plans  and 
utilization  of  Range  Betterment  funds. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  the  Forest  Supervisor, 
Kaibab  National  Forest  800  South  6th 
Street,  Williams,  Arizona,  86046, 
telephone  (602)  635-2881.  Written 
statements  may  be  filed  with  the 
committee  before  or  after  the  meeting. 

The  committee  has  established  the 
following  rules  for  public  participation: 
Those  attending  may  express  their 
views  when  recognized  by  the  chairman. 

Dated:  August  24. 1984. 
Leonard  A.  lindquist. 
Forest  Supervisor. 

[FR  Doc.  S4-230S7  Filed  8-»-«4;(k*6  ami  " 
BIUJNQ  CODE  S410-11-4I 


Malheur  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Malheur  National  Forest  Grazing 
Advisory  Board  will  meet  at  7:00  p.m.  on 
October  9, 1984  at  Alec  Gay  Hall.  172  SE 
Dayton  Street,  John  Day,  Oregon  97845. 

The  purpose  of  this  meeting  is  to 
discuss  allotment  management  plans 
and  expenditure  of  Range  Betterment 
funds. 

The  meeting  will  be  open  to  the 
general  public.  Persons  interested  in 
presenting  a  subject  at  the  meeting  may 
file  a  request  and  brief  before  the 
meeting  with:  Forest  Supervisor, 
Malheur  National  Forest,  139  NE  Dayton 
Street  John  Day,  Oi  egon  97845. 


Written  statements  may  be  filed  with 
the  board  or  after  the  meeting. 

Dated:  August  15.  1984. 
Kenneth  L  Evans. 

Forest  Supen-isur 

[FR  Doc  84-2,1088  Filed  ft-2S-M  8^S  am) 
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Human  Nutrition  Information  Service 

Joint  Nutrition  Mor>ttorlng  Evaluation 
Committee,  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Joint  Nutrition  Monitoring 
Evaluation  Committee 

Date:  October  2, 1984  and  October  3, 1984 

Place:  Conference  Room  561A,  Federal 
Building,  6505  Belcrest  Road,  Hyattsville.  MD 
20782 

Time:  9:00  a.m.  to  5:00  p.m. 

Purpose:  To  evaluate  the  findings  of  the 
Nationwide  Food  Consumption  Survey 
(NFCS).  the  National  Health  and  Nutrition 
Examination  Survey  (NHANES),  and  other 
Federal  nutrition  monitoring  efforts  and 
develop  a  report  on  the  nutritional  status  of 
the  U.S.  population. 

Agenda:  The  agenda  for  the  sixth  meeting 
will  include  the  following  items:  review  text 
and  charts  completed  to  date  and  plan  future 
work. 

The  meeting  is  open  to  the  public. 
There  is  a  limited  amount  of  space        ' 
available  for  public  attendance.  Written 
statements  or  comments  of  concern  to 
the  committee  may  be  submitted  to 
Isabel  D.  Wolf.  Administrator,  Human 
Nutrition  Information  Service,  6505 
Belcrest  Road,  Room  360,  Hyattsville, 
MD  20782. 

Done  at  Washington.  DC.  this  21st  day  of 
August  1984. 
Isabel  D.  Wolt 

Administrator. 

[FR  Doc  B4~2M8B  Filed  B-20-S4:  8-«S  un| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Redesignation  and  Membership 
Change  of  SES  Performance  Review/ 
Executive  Resources  Board 

AQENCV:  Economic  Development 
Administration  (EDA),  Commerce. 


ACnoH:  Notice. 


SUNNNARV:  The  purpose  of  this  notice  is 
to  document  the  designation  of  members 
on  the  Executive  Resources  and 
Performance  Review  Board  (ERPRB). 
The  purpose  of  the  Board  is  to  review 
performance  agreements,  performance 
appraisals  and  ratings, 
recommendations  for  certain  personnel 
actions  and  other  related  materials,  and 
to  maite  appropriate  recommendations 
to  the  SES  appointing  authority 
concerning  such  matters  in  a  manner 
that  will  assure  fair  and  equitable 
treatment  of  senior  executives  and  the 
organizations  of  which  they  are 
members.  No  change  is  made  to  the 
function  of  the  Board. 

Paul  W.  Bateman,  Chairman,  Deputy 
Assistant  Secretary  for  Economic 
Development,  Economic  Development 
Administration,  Washington,  D.C. 

Alan  Cecilio,  Elxecutive  Secretary, 
Personnel  Officer,  Economic 
Development  Administration, 
Washington.  D.C. 

Travis  Dungaa  Alternate  Chairman. 
Deputy  Assistant  Secretary  for 
Finance,  Economic  Development 
Administratioa  Washington.  D.C. 

John  Corrigan,  Deputy  Assistant 
Secretfuy  for  Operations,  Economic 
Development  Administration, 
Washington,  D.C. 

Beverly  Milkman,  Director,  Office  of 
Planning,  Technical  Assistance, 
Research,  and  Evaluation.  Economic 
Development  Administration, 
Washington.  D,C. 

Robert  M.  Hill,  Director.  Seattle 
Regional  Office.  Economic 
Development  Administration,  Seattle, 
Washington 

Edward  M.  Levin,  Jr.,  Chief  Counsel. 
Economic  Development 
Administration,  Washington,  DC. 

Craig  M.  Smith,  Director,  Philadelphia 
Regimal  Office.  Economic 
Development  Administration. 
Philadelphia.  PA 

Otto  Wolff.  Deputy  Assistant  Secretary 
for  Administration,  Office  of  the 
Secretary,  Washington,  DC. 

Dated:  August  17. 1984. 
Paul  W.  Brntaoua. 

Deputy  Assistant  Secretory  for  Economic 
Development. 

|FR  Doc  »»-Z30M  PilMl  S-M-M:  B.-4S  »m] 
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For«ign-Trade  Zones  Board 
(Docket  Nos.  35  and  36-84] 

Foreign-Trade  Zone  23,  Erie  County, 
NY;  Applications  for  Subzones  for 
Ontario  Knife  and  Robinson  Knife 

Applications  have  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Erie.  New  York, 
grantee  of  Foreign-Trade  Zone  23. 
requesting  special-purpose  subzone 
status  for  the  manufacturing  facilities  of 
Ontario  Knife  Company  in  Franklinville, 
New  York,  and  those  of  the  Robinson 
Kn.fe  Company  in  Springville.  New 
York,  both  in  the  Buffalo  Customs  port 
of  entry  area. 

The  applications  were  submitted 
pursuant  to  Lhe  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFP  Part  400).  They 
were  formally  filed  on  August  22, 1984. 
The  applicant  is  authorized  to  make  this 
proposal  under  Chapter  201  of  the  Laws 
of  New  York.  19r4.  as  amended  by 
Chapter  60  of  the  Laws  of  New  York, 
1984.  A  POE  adjacency  issue  regarding 
the  Ontario  Knife  facility  will  be 
reviewed  by  the  U.S.  Customs  Service. 

The  proposed  subzone  for  Ontario 
Knife  would  be  at  the  company's 
manufacturing  plant  covering  8  acres  at 
Riggs  and  Empire  Street,  Franklinville, 
Cattaraugus  County.  The  company 
produces  professional  knives  and  other 
cutlery  employing  150  persons.  Because 
of  import  competition,  now  at  some  40 
percent  of  the  U.S.  market,  the  company 
has  indTB^ted  that  unless  it  uses  some 
lower-prifced  foreign  stainless  and 
carbon  steel  for  its  blades,  either 
complete  knives  or  blades  would  have 
to  be  imported  in  order  to  keep  its 
market.  The  company  also  plans  to 
increase  its  export  sales. 

The  proposed  subzone  for  Robinson 
Knife  would  be  located  at  the  company's 
manufacturing  facilities  covering  14 
acres  at  Main  and  Carolina  Streets  in 
Springville,  Erie  County.  The  company 
and  its  on-site  subsidiaries.  Fiddlers 
Green  Plastics  and  Griffon  Cutlery 
Company,  produce  cutlery,  kitchen 
tools,  scissors  and  manicure  sets.  The 
company  imports  some  finished  cutler, 
scissors  and  most  manicure  implements 
and  sets.  It  plans  to  produce  more  of  the 
manicure  implements  and  assemble  the 
sets  domestically  using  foreign 
components  and  domestic  materials 
such  as  handles.  There  would  also  be  a 
greater  effort  to  export. 

Zone  procedures  will  exempt  both 
companies  from  payment  of  duties  on 
foreign  material  used  in  their  exports. 
This  is  especially  important  to  Ontario 


Knife  which  is  planning  a  major 
expansion  in  Canadian  and  other 
foreign  markits.  On  domestic  sales, 
benefits  include  duty  deferral  and  the 
ability  to  take  advantage  of  the  same 
duty  rate  available  to  importers  of 
completed  products.  The  duty  rate  on 
steel  for  knives  to  be  used  by  Ontario 
Knife  is  7.6  percent  for  carbon  steel  and 
19.5  percent  for  stainless,  whereas  the 
duty  for  knives  is  7  percent  and  knife 
blades  is  3.6  percent.  The  duty  rate  for 
the  manicure  implements  now  imported 
by  Robinson  Knife  is  11.9  percent,  while 
the  rate  for  manicure  sets  is  6.3  percent. 
The  savings  from  zone  procedures  will 
help  both  companies  reduce  costs  on 
products  that  are  competing  with 
products  made  abroad.  Both  plants  are 
threatened  with  cutbacks  in  employment 
unless  costs  are  reduced. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
applications  and  report  to  the  Board. 
The  committee  consists  of:  Dennis 
Puccinelli  (Chairman)  Foreign-Trade 
Zone  Staff,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230; 
Edward  A.  Goggin.  Assistant  Regional 
Commissioner.  U.S.  Customs  Service, 
Northeast  Region,  100  Summer  St., 
Boston,  MA  02110:  and  Colonel  Robert 
R.  Hardiman,  District  Engineer,  U.S. 
Army  Engineer  District  Buffalo,  1776 
Niagara  St.,  Buffalo,  N.Y.  14207: 

,   Comments  concerning  the  proposed 
subzones  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
September  29,  1984. 

Copies  of  the  applications  are 
available  for  public  inspection  at  each 
of  the  following  locations; 

U.S.  Dept.  of  Commerce  District  Office, 
1312  Federal  Bldg.,  Ill  W.  Huron 
Street,  Buffalo,  N.Y.  14202 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529, 
14th  and  Pennsylvania,  NW.. 
Washington.  DC.  20230 

Dated;  August  24, 1984. 
|ohn  ].  Da  Ponte,  Jr., 

Executive  Secretory. 

(FR  Doc   *4-:3066  Filed  8-29-84   S:4S  am| 
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International  Trade  Administration 

[A-475-401I 

Certain  Valves,  Couplings,  Nozzles  and 
Connections,  of  Brass,  Suitable  for 
Use  in  Interior  Fire  Protection 
Systems,  From  Italy;  Postponement  of 
Final  Antidumping  Duty  Determination 
AGENCY:  International  Trade 
Administration.  Commerce. 
action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  has  received  a  request  from 
counsel  for  respondent  in  this 
investigation  that  the  final 
determination  be  postponed,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A):  and.  that 
we  have  determined  to  postpone  our 
final  determination  as  to  whether  sales 
of  certain  valves,  couplings,  nozzles,  and 
connections,  of  brass,  suitable  for  use  in 
interior  fire  protection  systems,  from 
Italy,  have  occurred  at  less  than  fair 
value,  until  not  later  than  November  23. 
1984. 

EFFECTIVE  DATE:  August  30, 1984.         \ 
FOR  FURTHER  INFORMATION  CONTACfT 

Julia  E.  Hathcox.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC.  20230:  telephone:  (202) 
377-0184. 

SUPPLEMENTARY  INFORMATION:  . 
The  Petition 

On  February  21, 1984,  the  Department 
of  Commerce  published  notice  in  the 
Federal  Register  (49  FR  6396)  that  it  was 
initiating  under  section  732(b)  of  the  Act 
(19  U.S.C.  1673a(b)).  and  antidumping 
investigation  to  determine  whether 
valves,  couplings,  nozzles  and 
connections,  of  brass,  suitable  for  use  in 
interior  fire  protection  systems,  from 
Italy,  were  being,  or  were  likely  to  be, 
sold  at  less  than  fair  value.  On  July  10. 
1984,  we  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(49  FR  28083).  The  notice  stated  that  if 
this  investigation  proceeded  normally 
we  would  make  our  final  determination 
by  September  17, 1984. 

Counsel  for  respondent  in  this  case 
requested  that  we  extend  the  period  for 
the  final  determination  until  not  later 
than  November  23. 1984. 135  days  after 
the  date  of  publication  of  the 
preliminary  determination,  in 
accordance  with  section  735(a)(2)(A)  of 
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the  Act.  Section  735(a)(2)(A)  of  the  Act 
provides  that  the  Department  may 
postpone  its  final  determination 
concerning  sales  at  less  than  fair  value 
until  hot  later  than  135  days  after  the 
date  on  which  it  publishes  notice  of  its 
preliminary  determination  if  the 
exporters  who  account  for  a  significant 
proportion  of  the  merchandise  request 
an  extension  after  an  affirmative 
preliminary  determination.  Accordingly. 
we  will  issue  a  final  determination  in 
this  case  not  later  than  November  23, 
1984. 

The  date  for  the  public  hearing 
orginally  scheduled  for  August  3, 1984  is 
being  changed.  We  will  hold  a  public 
hearing  on  September  10, 1984,  at  10:00 
am.  in  room  3708,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230. 
This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Dated:  August  20.  19R4. 

Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  84-23052  Filed  »-29-«4:  8:45  am) 
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(A-122-4031 

Egg  Rller  Rats  From  Canada:  Initiation 
of  Antidumping  Duty  Investigation 

AQENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACnOM:  Notice  of  Initiation  of 
Antidumping  Duty  Investigation. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  egg 
filler  flats  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  this  investigation  proceeds, 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
October  8. 1984,  and  we  will  make  ours 
on  or  before  January  10, 1985. 
EFFECTIVE  DATE:  August  30,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Aceto,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  20230,  telephone:  (202)  377-3534. 


SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  3,  1984,  we  received  a 
petition  in  proper  form  filed  by  Keyes 
Fibre  Company  and  Packaging 
Corporation  of  America  on  behalf  of  the 
U.S.  industry  producing  egg  filler  flats. 
In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petitioners  alleged  that  the  imports 
of  the  subject  merchandise  from  Canada 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673)  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  United 
States  industry.  The  petitioners  based 
United  States  price  on  Canadian  offers 
for  sale  to  U.S.  distributors,  less 
amounts  for  freight,  U.S.  customs  duties 
and  commissions.  Foreign  market  value 
was  based  on  the  ex-factory  price 
charged  for  the  product  in  the  Canadian 
market.  The  home  market  price  was 
then  adjusted  to  reflect  differences  in 
sales  unit  sizes,  since  in  the  U.S.  prices 
are  quoted  per  thousand  egg  filler  flats 
while  in  Canada  they  are  quoted  per 
"bundle"  of  140  egg  filler  flats.  A 
comparison  of  the  United  States  price 
with  the  foreign  market  value  yields  an 
apparent  dumping  margin  of  59.5%. 
Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations.  We  have 
examined  the  petition  on  egg  filler  fiats 
and  we  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  egg  filler  fiats  from 
Canada  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
nonfally,  we  will  make  our  preliminary 
determination  by  Januarj'  10. 1985. 

Scope  of  Investigation 

The  product  under  investigation  is 
molded  pulp  egg  filler  flats,  measuring 
approximately  11 '^  inches  square,  as 
currently  provided  for  under  TSUSA 
item  number  256.7000  ("articles  of  pulp, 
not  including  articles  of  paper  and 
paperboard '). 
Notification  to  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 


provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  .Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  October  8. 
1984.  whether  there  is  a  reasonable 
indication  that  imports  of  egg  filler  flats 
from  Canada  are  materially  injuring,  or 
threaten  material  injury  to,  a  United 
States  industry.  If  its  determination  is 
negative,  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 

Dated:  August  23,  1984. 
Alan  F.  HohiMr. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FF  Doc  84-23053  Filed  »-2».«4  8  45  ami 
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fC-565-401] 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Textiles  and 
Textile  Products  From  ttie  Philippines 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers,  manufacturers,  or  exporters 
in  the  Philippines  of  certain  textiles  and 
textile  products,  as  described  in  the 
"Scope  of  Investigation"  section  below, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminarj-  determination  on 
or  before  October  25,  1984. 

EFFECTIVE  DATE:  August  30, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  G.  Skinner  or  Rick  Herring. 
Office  of  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  20230: 
telephone:  (202)  377-3530  or  377-0187. 
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SUPPLanrrARV  MPOMIATNNC 
Petition 

On  August  2, 1984,  we  received  q 
petition  from  the  American  Textile 
Manufactxirers  Institute  (ATMI),  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU),  and  the 
International  Ladies'  Garment  Workers 
Union  (ILGWU)  on  behalf  of  the 
domestic  textiles  and  textile  products 
industry.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  producers, 
manufacturers,  or  exporters  in  the 
Phillipines  of  textiles  and  textile 
products  receive,  directly  or  indirectly, 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930,  as 
amended  (the  "Act").  The  Phihppines  is 
not  a  "country  under  the  Agreement" 
within  the  meaning  of  section  701(b)  of 
the  Act,  and  the  merchandise  being 
investigated  is  dutiable.  Therefore, 
section  303  (a)(l}  and  (b)  of  the  Act 
apply  to  this  investigation.  Accordingly, 
the  domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  these 
products  cause  or  threaten  to  cause 
material  injury  to  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
textiles  and  textile  products  and  we 
have  found  that  the  petition  meets  these 
requirements. 

Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  the 
Philippines  of  certain  textiles  and  textile 
products,  as  listed  in  the  "Scope  of  the 
Investigation"  section  of  the  notice, 
receive  benefits  which  constitute 
bounties  or  grants.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  October 
25, 1984. 


Scope  of  the  InvestigatioB 

The  products  covered  by  this 
investigation  are  certain  textiles  and 
textile  products.  The  merchandise  is 
currently  classified  under  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers  as 
•  listed  in  .Appendix  A  to  this  notice. 

Allegations  of  Bounties  or  Grants 

The  petition  alleges  that  producers, 
manufacturers,  or  exporters  in  the 
Philippines  of  certain  textiles  and  textile 
products  receive  benefits  under  the 
following  programs  that  constitute 
bounties  or  grants: 

A.  Foreign  Currency  Retention  Scheme 

B.  Preferential  Access  to  Foreign 
Exchange 

C.  The  Bafaan  Export  Processing  Zone 

D.  Preferential  Export  Credit 

E.  Incentives  to  Exporters  Under  the 
Export  Incentives  Act  and  Sections  11 
and  12  of  the  Investment  Incentive 
Policy  Act  of  1983 

F.  Tax  Incentives  for  Preferred 
Investments 

G.  Development  Bank  Equity 
Petitioners  allege  that  Continental 

Manufacturing  Corporation  and 
Redson  Garments  have  received 
equity  infusions  from  the 
Development  Bank  of  the 
Philippines  although  they  have  been 
unequity  worthy  since  1981. 
We  are  initiating  with  respect  to  these 

allegations.  We  are  not  initiating  on  the 

following  allegations: 

A.  Development  Bank  Loans 

Petitioners  allege  that  the  producers 
and  exporters  of  the  products  under 
investigation  receive  loans  on  a 
preferential  basis  from  the  Development 
Bank  of  the  Philippines  (DBP],  a 
government  owned  bank,  and  other 
development  banking  institutions. 

In  our  final  determination  on  Canned 
Tuna  from  the  Philippines  (48  FR  50133). 
we  found  that  loans  from  the 
Development  Bank  of  the  Philippines  do 
not  confer  bounties  or  grants.  This 
petition  does  not  provide  any  new 
evidence  to  cause  us  to  reinvestigate 
this  allegation. 

B.  World  Bank  Modernization  Program 

Petitioners  allege  that  the  producers 
and  exporters  of  the  products  under 


investigation  benefit  from  a  massive 
modernization  program  sponsoreyi  by 
the  World  Bank  which  provides  beneflts 
in  the  form  of  grants,  preferential  loans, 
and  training  services.  Petitioners  further 
allege  that  to  the  extent  the  funds  from 
the  program  are  provided  to 
nonexporting  textile  mills  that  supply 
the  fabric  used  to  produce  apparel  and 
other  textile  products  for  export,  they 
confer  countervailable  upstream 
subsidies  because  the  direct  recipients 
of  the  benefits  are  related  to  the  firms 
that  produce  apparel  and  other  products 
for  exports  and  thus  there  is  reason  to 
expect  the  benefits  are  passed  through. 

In  addition,  the  petitioners  allege  that 
the  World  Bank  project  attracted  co- 
financing  from  a  group  of  Japanese 
banks  and  insurance  companies,  in  the 
form  of  a  loan  to  the  DBP  and  that  the 
proceeds  of  this  loan  are  used  for  the 
same  purposes  as  the  modernization 
program  and  therefore,  confer 
countervailable  benefits  to  exporters  of 
texitles  and  textile  products. 

Section  303  of  the  Act  (19  U.S.C.  1303) 
permits  the  assessment  of  countervailing 
duties  only  when  a  country,  y 

dependency,  colony,  province,  or  other 
political  subdivision  of  government, 
person,  partnership,  association,  cartel, 
or  corporation  pays  or  bestows  a  bounty 
or  grant  upon  the  manufacture, 
production  or  export  of  any  article  or 
merchandise  manufactured  or  produced 
in  such- country,  dependency,  colony, 
province,' or  other  political  subdivision 
of  government.  Since  the  merchandise 
under  investigation  is  produced  in  the 
Philippines,  and  expansion  program 
sponsored  by  the  World  Bank  is  not 
countervailable. 

For  the  same  reasons,  a  loan  granted 
by  a  group  of  Japanese  banks  and 
insurance  companies  to  the  DBP  would 
not  be  countervailable. 

Dated:  August  22, 1984. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

Appendix  A 

The  products  covered  by  this 
investigation  are  certain  textiles  and 
textile  products.  The  merchandise  is 
currently  classified  under  the  item 
numbers  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  listed 
below. 
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Yams 
303.1000    303.2040    307.6810    307.6820    307.6830    310.5049 

Cordage 
315.3500    315.4500    316.3000    316.5800    319.0300    319.0500 


Fabric 
3281004     3234092     3357500 


Special  Constructional  Fabrics 
347.6040    348.0080    348.0095    348.0575    349,1060    351.0500 
351.3000    3514010    3514610    351.4660    351.8060    352.8060 
S53.5052    355.2500    355.4530    357.1500    357.7060    357.8060 
358.0210 


3601515 
360.7900 
361.5620 
363.2562 
363.8512 
365.8100 
366.1540 
366.4840 
366.7925 
367.6500 


370.0800 
372.1030 
372.3500 
374.1000 
376.1600 
376.2846 
378.0545 
378.1035 
379.0220 
379.0620 
379.2360 
379.3130 
379.3905 
379.4040 
379.4620 
379.5520 
379.5560 
379.6220 
379.6280 
379.7620 
379.8360 
379.8935 
379.9040 
379.9540 
379.9585 
383.0205 
383.0221 


360  1520 
360.8,300 
361.5660 
363.2564 
363.8555 
365.8300 
366.1840 
366.5100 
366  79,30 


Textile  Furnishings 
,360.4225    360-4625 


361 .4500 
363  0120 
363.2575 
365.5060 
365.8640 
366.1855 
366.5400 
367  5.TO0 


361  4900 
363.0200 
363.2580 
365.7825 
365.8660 
366.4600 
366.5740 
367.6025 


3607000 
361.5420 
363.0515 
363.3020 
365.7855 
365.8870 
386.4700 
366.7200 
367.6040 


360.7800 
361.5426 
363.0525 
363.5115 
365.7865 
365.8680 
366.4820 
366.7700 
367.6080 


Apparel 


370.1200 
372.1036 
372.6020 
374.2500 
376.2425 
376.2886 
378.0550 
378.1535 
379.0230 
379.0640 
379.2610 
379.3140 
379.3915 
379.4050 
379.4640 
379.5530 
379.5565 
379.6230 
379.6430 
379.7630 
379.8420 
379.8940 
379.9100 
379.9550 
379.9650 
383.0206 
383.0225 


370.1600 
372.1040 
372.7000 
374.3530 
376.2430 
376.5408 
3:'8.0553 
378.1540 
379.0240 
379.0645 
379.2630 
379  3180 
379.3925 
379.4060 
379.4650 
379.5535 
379.5700 
379.6240 
379.6470 
379.7650 
379.8906 
379,9010 
3^9.9510 
379,9555 
383,0005 
383.0210 
3830233 


370.8420 
372.1060 
372.7520 
374.3550 
376.2470 
376.5609 
378.0560 
378.6080 
379.0490 
379.0840 
379.2830 
379.3334 
379.3930 
3794140 
379.4660 
379.5540 
379.5800 
379.6250 
379.7250 
379.8311 
3-9.8911 
379.9020 
379.9525 
379.9565 
383.0010 
383.0211 
383.0250 


372.1010 
372.1540 
372.7540 
374.4000 
376.2825 
376.5612 
378.0571 
378.6530 
379.0605 
379.2020 
379.2840 
379.3336 
379  4020 
379.4330 
379.4670 
379.5545 
379.6210 
379.6260 
379.7530 
379.8318 
379.8915 
3-9.9030 
379.9530 
379.9575 
383.0015 
383.0215 
383.0265 


372  1020 
372.1560 
373.2200 
374,6020 
376.2830 
376.5618 
378.0576 
379,0215 
3-9,0615 
379,2320 
379.3120 
3-9,3540 
379  4030 
379  4615 
379.5220 
379.5550 
379.6215 
379  6270 
379,7610 
379.8355 
379.8930 
3''9  9035 
379,9535 
3799580 
383.0020 
383  0218 
383.0305 


383.0306 
383.0355 
383.0610 
383.0632 
383.0830 
383.0856 
383.1806 
383.1910 
383.2005 
383.2035 
383.2060 
383.2230 
383.2315 
383.2350 
383.2365 
383.2708 
383.2750 
383.3020 
383.3080 
383.3420 
383.3452 
383,4200 
383.4709 
383,4747 
3834763 
383  4823 
383.5040 
383.5053 
383.5080 
383.5304 
383.5825 
383,7205 
383.7560 
383,8003 
383.8047 
383  8115 
383,8160 
383  8630 
383,8663 
383,9020 
383  9050 
383.9205 
383.9235 
383.9273 


383.0320 
383.0390 
383.0611 
383.0805 
383.0635 
383.0859 
383.1820 
383.1920 
383.2013 
383.2040 
383.2205 
383.2240 
383.2320 
383.2351 
383.2550 
383.2709 
383.2820 
383.3030 
383.3085 
383.3430 
383.3460 
383.4300 
3a''  4711 
383.4749 
383,4765 
383  4825 
383,5045 
383.5062 
383.5082 
383.5316 
383.5845 
383.7210 
383.7864 
383.8004 
383.8070 
383.8116 
383.8300 
383.8635 
383,8665 
383.9025 
383.9051 
383.9210 
383.9240 
383.9276 


385.5000 
386.2000 
389  6265 
704  1020 
704,4504 
704  8550 
706.3680 
706.4150 


383.0330 
383.0505 
383.0615 
383.0810 
383.0838 
383.0860 
383  1841 
383.1925 
383.2014 
383.2050 
383.2210 
383.2245 
383.2325 
383.2352 
383.2580 
383.2720 
383.2830 
383.3040 
383.3090 
383.3435 
383.3465 
3834702 
383.4715 
383.4-53 
383  4816 
383.5030 
383  504- 
383  5063 
383.5086 
383.5332 
383,6330 
383,7510 
383.7868 
383.8005 
383.80-3 
383.8117 
363  8605 
383.6645 
383.8669 
383.9CJ0 
383  9060 
383.9211 
383.9245 
383.9290 


383.0335 
383.0506 
383.0616 
383.0815 
383.0841 
383.1802 
383.1842 
383.1930 
383.2016 
383.2052 
383.2215 
383.2250 
383.2330 
383.2354 
383.2590 
383.2725 
383.2835 
383.3050 
383.3200 
383.3445 
383.3466 
3834704 
383  4720 
383.4755 
383.4818 
383.5036 
383.5049 
383.5072 
383.5088 
383.5372 
383.6340 
383.7520 
383  7878 
383.8043 
383  8108 
383.8135 
383.8620 
383.8650 
383.8670 
383.9035 
383.9065 
383.9215 
383,9246 
383.9291 


383.0340 
383.0520 
383.0620 
383.0820 
383.0844 
383.1803 
383.1857 
383.1935 
383.2020 
383.2054 
383.2220 
383.2305 
383.2335 
383.2356 
383.2706 
383.2730 
383.2910 
383.3060 
383.3405 
383i3448 
383.3600 
383.4705 
383.4721 
383,4759 
383.4820 
383.5038 
383.5050 
383.5073 
383.5090 
383.5392 
383.6371 
383.7540 
383  7882 
383.8044 
383.8110 
383.8140 
383.8621 
383.8660 
383,9010 
383.9040 
383.90-0 
383  9225 
383.9265 
383.9525 


383.0350 
383.0570 
383.0630 
383.0825 
383.0855 
383.1807 
383.1860 
383.1940 
383.2025 
383.2058 
383.2225 
383.2310 
383.2340 
383.2360 
383.2707 
383.2731 
383.3010 
383,3065 
383,3415 
383. 34  50 
383,4015 
383,4^07 
3834-30 
383,4761 
383  4821 
383  5039 
383,5052 
383.5075 
383.5295 
383.5395 
383.6395 
383  7550 
383  8002 
383  8045 
383,8114 
383.8146 
383.8622 
383,8661 
383.9015 
383  9041 
383  90-1 
3839230 
383,9270 


385.6120 
386.5045 
389.7000 
704.2000 
704,4506 
704.9000 
706.3840 
727.8200 


Miscellaneous 
385.6300 


385,6140 
387.3-00 
702.5600 
704,2500 
704,4508 
705,8520 
706,3650 


389.3000 
703.0500 
704.3220 
-04  5015 
706,3200 
706.4106 


385,7040 

389,4000 
7031000 
704  3240 
704  6500 
-06.3400 
706  4121 


386,0430 
389-50110 
-031600 
704  401 0 
704  8520 
-06  3640 
7064140 
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National  Tachnical  Information 
Sarvica 

Cook  Inc.;  Infant  To  Grant  Exclusive 
Patant  Ucanaa 

The  National  Technical  information 
Service  (NTIS),  a  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cook 
Incorporated,  having  an  ofTice  in 
Bloomington.  Indiana,  an  exclusive  right  "- 
to  practice  the  invention  embodied  in 
U.S.  Patent  4.437,857.  "Method  and 
Apparatus  for  Traversing  Blood 
Vessels."  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  notice,  NTIS  receives  wntlen 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  licenses  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing.  NTIS,  Box 
1423,  Springfield,  VA  22151. 
Douglas  {.  Campion. 
Office  of  Federal  Patent  Licena.n^,  U.S. 
Department  of  Commerce.  Sational  Technical 
Information  Service. 

fFR  Doc.  H+-23058  Filed  «-29-»4:  (MS  «m| 
BILUMQ  COOE  3410-04-M 

International  Trade  Administration 

[A-122-036] 

Instant  Potato  Granules  From  Canada; 

Final  Results  of  Administrative  Review 

of  Antidumping  Finding 

AGENCY:  International  Trade 


Administration/Import  Administration. 

Commerce. 

action:  Notice  of  Final  Results  of 

Administrative  Review  of  Antidumping 

Finding. 

SUMNIARV:  Chi  ]uly  9, 1984.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
Instant  potato  granules  from  Canada. 
The-TCView  covers  the  two  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States 
currently  covered  by  the  finding  and  the 
period  September  1, 1982.  fhrouph 
August  31,  1983 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results. 
We  received  no  comments.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  the  same  as  the  preliminary  results. 
EFFECTtVE  DATE:  August  30.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

[oseph  .A.  Fargo  or  Robert  J.  Marenick. 
Office  of  Compliance.  Intemation;jl 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC.  20230: 
telephone:  (202)  377-5255. 

SUPPUEMENTARY  INFORMATION: 

Background 

On  luly  9. 1984,  the  Department  of 
Commerce  (  "the  Department") 
published  m  the  Federal  Register  (49  FR 
27965-27966)  the  preliminary  results  of 
its  administrative  review  of  the 
antidumping  finding  on  instant  potato 
granules  from  Canada  (^7  FR  20175. 
September  27, 1972).  The  Department 
has  now  completed  that  administrative 
review.  ' 

Scope  of  the  Review 
Imports  covered  by  the  review  are 


shipments  of  instant  potato  granules 
from  Canada.  This  merchandise  is 
currently  classifiable  tinder  items 
140.5000, 140.7000.  and  141.8610  through 
141.8630  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  two  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States 
currently  covered  by  the  finding  and  the 
period  September  1, 1982,  through 
August  31, 1983. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  written  comments  or 
requests  for  a  disclosure  or  a  hearing. 
Based  on  our  analysis,  the  final  results 
of  review  are  the  same  as  the 
preliminary  results,  and  we  determine 
that  the  following  margins  exist  for  the 
period  September  1,  1982,  through 
August  31.1983. 


Manutacturef '  exporter 


Margin 
(percent  i 


McCain  Pooda  Limtled ... 
Vauxnall  Foods  Umrted.. 


The  Department  shall  instruct  the 
Cu.stoms  Service  not  to  assess 
antidumping  duties  on  appropriate 
entries.  Further,  the  Department  shall 
not  require  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  in 
§  353.48((b)  of  the  Commerce 
Regulations,  on  any  shipments  of 
Canadian  instant  potato  granules 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  The 
Department  intends  to  begin 
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immediately  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  pubhc 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1675 
(a)(1))  and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  August  23,  1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  »+-Z3ia  Filed  6-28-84  8,48  am) 
BiLUNG  CODE  SS1S-DS-M 


[A-351-043] 

Printed  Vinyl  Film  From  Aroentina; 
Final  Results  of  Administrative  Review 
and  Revocation  of  Antidumping 
Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  Final  Results  of 
Administrative  Review  and  Revocation 
of  Antidumping  Finding. 


summary:  On  January  10, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determination  to 
revoke  the  antidumping  finding  on 
printed  vinyl  film  from  Argentina.  The 
review  covered  the  one  known 
manufacturer  and/or  exporter  of  this 
merchandise  to  the  United  States. 
Plavinil  Argentina  S.A.I.C.  and  the 
period  August  1. 1982.  through  July  31, 
1983.  There  were  no  knowrn  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  and  there  were  no 
known  unliquidated  entries. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  tentative  determination  to  revoke. 
We  received  no  comments.  We  also 
determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  August 
1, 1983,  through  the  date  of  the  tentative 
determination  to  revoke.  We  advised  all 
interested  parties  that  there  were  no 
shipments  and  we  provided  an 
additional  opportunity  to  comment. 

We  received  one  comment  from  the 
petitioner.  Based  on  our  analysis,  these 
final  results  cover  up  to  the  date  of  our 
tentative  determination  to  revoke  and 
we  revoke  the  antidumping  finding  on 
printed  vinyl  film  from  Argentina. 


EFFECTIVE  DATE:  August  30, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Crawford,  Office  of 
Compliance,  International  Trade 
Administration,  U.S  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone:  (202)  377-1130/2209. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  January  10, 1984.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
1262)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  the 
antidumping  finding  on  printed  vinyl 
film  from  Argentina  (38  FR  22794. 
August  24, 1973).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act'). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  printed  vinyl  film,  also 
known  as  printed  polyvinyl  chloride 
sheeting,  currently  classifiable  under 
item  771.4312  of  the  Tariff  Schedules  of 
the  United  States  Annotated. 

The  review  covered  the  one  known 
manufacturer  and/or  exporter  of 
Argentinean  printed  vinyl  film  to  the 
United  States,  Plavinil  Argentina 
S.A.I.C,  and  the  period  August  1,  1982. 
through  July  31. 1983.  There  were  no 
known  shipments  of  this  merchandise  to 
the  United  States  during  the  period  and 
there  were  no  known  unliquidated 
entries.  The  Department  has  also 
determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  August 
1, 1983,  through  January  10,  J984,  the 
date  of  publication  of  the  tentative 
determination  to  revoke. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
tentative  determination  to  revoke.  We 
received  no  comments  or  requests  for  a 
hearing.  The  Department  provided  all 
interested  parties  further  preliminary 
results  for  the  period  up  to  the  date  of 
the  tentative  determination,  and  gave 
interested  parties  an  additional 
opportxmity  to  comment.  In  response  to 
the  additional  opportunity  to  comment, 
the  petitioner,  Dynamit  Nobel,  submitted 
one  comment. 

Comment  Dynamit  Nobel  objects  to 
our  intention  to  revoke  this  fmding.  It 
argues  that  the  present  market 
conditions  remain  unchanged  from 
eleven  years  ago  when  the  Treasury 
Department  conducted  its  investigation 
and  found  dumping  margins,  and  that  if 


we  revoke  the  finding  now  we  will 
worsen  the  current  market  situation. 

Department's  Position:  Dynamit  Nobel 
did  not  present  any  quantifiable  data  to 
support  its  objection.  Plavinil  Ai^ntina 
has  met  our  requirements  for  revocation 
and  has  submitted  the  written 
agreement  required  by  \  353.54(e}  of  the 
Commerce  Regulations,  and,  absent 
such  quantifiable  evidence  from  the 
petitioner,  we  believe  it  spipropriate  to 
revoke  the  finding. 

Final  Results  of  the  Review  and 
RavocatioB 

Based  on  our  analysis  of  the  comment 
received,  in  accordance  with  §  353.54  of 
the  Commerce  Regulations,  we  revoke 
the  antidumping  fmding  on  printed  vinyl 
film  from  Argentina  For  the  reasons  set 
forth  in  the  preliminary  results,  we  are 
satisfied  that  there  is  no  likelihood  of 
resumption  of  sales  at  less  than  fair 
value.  This  revocation  applies  to  all 
unliquidated  entries  of  Argentinean 
printed  vinyl  film  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  la  1984,  the  date  of  our 
tentative  determination  to  revoke  the 
finding. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751(a)(1)  and  (c)  of  the 
Tariff  Act  (19  U.S.C.  1675(aKl),  (c))  and 
§  5  353.53  and  353.54  of  the  Commerce 
Regulations  (19  CFR  353..  353.54). 

Dated:  August  Z2,  1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 

Administration. 


[FR  Doc  M--tna4  Filed 
BILUNB  OOOC  M1»4»-li 


MtemI 


[A-475-104] 

Strontium  Nitrate  From  ttaiy.  Final 
Results  of  Administrative  Review  of 
Antldurapiog  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order. 

SUMMARY:  On  May  14, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  admi.ni strati ve 
review  and  tentative  determination  to 
revoke  the  antidumping  duty  order  on 
strontium  nitrate  from  Italy.  The  review 
covers  the  one  known  exporter  of  this 
merchandise  to  the  United  States, 
Societa  Bario  e  Derivati  S.pj\..  and  the 
period  June  1. 1982,  through  May  31, 
1983. 
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We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  our  tentative  determination  to 
revoke.  We  received  no  comments. 
Based  on  our  analysis,  the  final  results 
of  reviews  are  unchanged  from  those 
presented  in  the  preiirinary  results  of 
review. 

EFFECTIVE  DATE:  August  30.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  L  Pasden  of  Susan  M.  Crawford. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230, 
telephone:  (202)  377-5255/1130. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  14, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
203354)  the  preliminary'  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  the 
antidumping  duty  order  on  strontium 
nitrate  from  Italy  (46  FR  32864,  June  25. 
1981).  The  Department  has  now 
competed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  strontium  nitrate,  a 
chemical  compound  Sr  (NCj):,  currently 
classifiable  under  item  421.7400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  one  know 
exporter  of  Italian  strontium  nitrate  to 
the  United  States.  Societa  Bario  e 
Derivati  S.p.A.  ("SABED"),  and  the 
period  June  1, 1982.  through  May  31. 
1983. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
our  tentative  determination  to  revoke. 
The  Dapartment  received  no  written 
comments  or  requests  for  a  hearing. 
Based  on  our  analysis,  the  final  results 
of  our  review  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review,  and  we  determine  that  no     ' 
dumping  margins  exist  for  the  period 
June  1, 1982,  through  May  31, 1983.  the 
Department  shall  instruct  the  Customs 
Service  not  to  assess  dumping  duties  on 
all  appropriate  entries. 

Further,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  in 
S  335.48  (b)  of  the  Commerce 
Regulations,  on  shipment  of  Italian 
strontium  nitrate  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 


afier  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

The  Departmant  intends  to  begin 
immediately  the  next  administrative 
review.  The  Department  will  examine 
exports  by  S.\BED  made  during  the 
period  June-1, 1983,  through  May  14. 
1984.  the  date  of  our  tentative 
determination  to  revoke,  in  our  next 
administrative  review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  August  23,  1984. 

Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Dot.  84-23112  Filed  »-29-84;  &«  am) 
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[A-423-077,  A-427-078.  A-428-082] 

Sugar  From  France,  Belgium,  and  the 
Federal  Republic  of  Germany; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding 

agency:  International  Trade 

Administration/Import  Administration. 

Commerce. 

action:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidumping 

Finding. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  sugar  from 
France,  Belgium,  and  the  Federal 
Republic  of  Germany.  The  review  covers 
the  thirteen  known  exporters  and  third- 
country  resellers  of  this  merchandise  to 
the  United  States  and  two  consecutive 
periods  from  June  1, 1932,  through  May 
31. 1984.  There  were  no  known 
shipments  of  this  merchandise  to  the 
United  States  during  the  periods  and 
there  are  no  known  unliquidated  entries. 

As  a  result  ofthe  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits  of 
estimated  antidumping  duties  on  future 
entries  equal  to  the  margins  calculated 
on  the  last  known  shipments.  Interested 
parties  are  invited  to  comment  on  these 
results. 

EFFECTIVE  DATE:  August  30. 1984. 


FOR  FURTHER  INFORMATION  CONTACT 

Susan  Crawford,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  telephone:  (202)  377-1130. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  14. 1983,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
1786)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  sugar  from 
France.  Belgium,  and  the  Federal 
Republic  of  Germany  (44  FR  33878,  June 
13.  1979)  and  announced  its  intent  to 
conduct  the  next  administrative  review. 
As  required  by  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  sugar,  both  raw  and 
refined,  with  the  exception  of  specialty 
sugars,  currently  classifiable  under 
items  155.2025.  155.2045,  and  155.3000  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  thirteen  known 
exporters  and  third-country  resellers  of 
French.  Belgian,  and  West  German 
sugar  to  the  United  States  and  two 
consecutive  periods  from  June  1, 1982, 
through  May  31, 1984.  There  were  no 
known  shipments  of  this  merchandise  to 
the  United  States  during  the  period  and 
there  are  no  known  unliquidated  entries. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that,  as 
provided  for  in  §  353.48(b)  of  the 
Commerce  Regulations,  a  cash  deposit 
of  estimated  antidumping  duties  of  102 
percent.  103  percent,  and  121  percent 
shall  be  required  on  all  shipments  of 
French,  Belgian,  and  West  German 
sugar,  respectively,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  results  of  its 
analysis  of  any  such  comments  or 
hearing. 


Federal  Register/Vol.  49.  No.  170  /  Thursday.  August  30.  1984  /  Notices 


34387 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  August  24.  1984 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary.  Import 

Administration. 

[W.  D<x.   84-23120  Filed  8-2»-*l:  8:45  am) 
BILLING  CODE  3S1(M>S-M 


[A-427-0721 


Viscose  Rayon  Staple  Fiber  Frcm 
France;  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding 

aqency:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

action:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidumping 

Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  of  viscose  rayon 
staple  fiber  from  France.  The  review 
covers  the  two  known  exporters  and  the 
one  known  third-country  reseller  of  this 
merchandise  to  the  United  States  and 
the  period  March  1, 1983,  through 
February  29, 1984.  There  were  no  known 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  and 
there  are  no  known  unliquidated  entries 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits  of 
estimated  antidumping  duties  on  future 
entries  equal  to  the  margin  calculated  on 
the  last  known  shipments.  Interested 
parties  are  invited  to  comment  on  these 
prehminary  results. 
EFFHCTIVE  BATE!  August  30,  1984. 
FOB  FURTHER  INFORMATION  CONTACT: 
Ron  Nichols  or  John  R.  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
telephone:  (202)  377-5255/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  13, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  PR 

24427)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  viscose  rayon 
staple  fiber  from  France  (44  FR  17156. 
March  21, 1979)  and  announced  its 
intent  to  conduct  the  next  administrative 
review.  As  required  by  section  751  of  the 


Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 


Scope  of  the  ReWew 

Imports  covered  by  the  review  are 
shipments  of  viscose  rayon  staple  fiber, 
except  solution  dyed,  in  noncontinuous 
form,  not  carded,  not  combed  and  not 
otherwise  processed,  wholly  of 
filaments  (except  laminated  filaments 
and  plexiform  filaments),  currently 
classifiable  under  items  309.4320  and 
209.4325  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  two  known 
exporters  of  French  viscose  rayon  staple 
fiber.  Rhone-Poulenc  Textile  and  Achille 
Bayart  et  Cie,  and  the  one  known  third- 
country  (Netherlands)  reseller,  B.V. 
Textielfabriek  Huizen,  and  the  period 
March  1, 1983  through  February  29, 1984. 
There  were  no  known  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  and  there  are  no  known 
unliquidated  entries. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that,  as 
provided  for  in  S  353.48(b)  of  the 
Commerce  Regulations,  a  cash  deposit 
of  estimated  antidumping  duties  of  24 
percent  shall  be  required  on  all 
shipments  of  French  viscose  rayon 
staple  fiber  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  pubhcation 
of  this  notice  an  may  request  disclosure 
and/or  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  45  days  after  the 
date  of  publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  administrative 
review  including  the  results  of  its 
analysis  of  any  such  comments  or 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  Au^st  22.  1984. 

■Wm  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  84-23123  Filed  S-2>»-S4  845  «m| 
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National  Technical  Information 
Service 

Government-Owned  inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned- by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S  C.  207  to  achieve  expeditious 
commercialization  of  results  of  federalU 
funded  research  and  development 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion, 

Office  of  Federal  Potent  Licensing.  Notional 
Technical  Information  Senice.  U.S. 
Department  of  Commerce. 

Department  of  the  Air  Force  \ 

SN  6-274,698  (4,447,149) 

Pulsed  Laser  Radar  Apparatus 
SN  6-287,451  (4,454,513) 
Simulation  of  an  Electronic 
Countermeasure  Technique 
SN  6-339.205  (4,453,587) 
Replication  of  High  Power  Laser 
Mirrors 
SN  6-339,258  (4.453.995) 
Method  of  Making  Compartmented, 
Filament  Wound,  One-Piece 
Aircrafi  Fuel  Tanks 
SN  6-339,261  (4,453,806) 

Eye  Safe  Laser  Transmitter 
SN  6-370,233  (4.448.742) 
Low  Cost  Thermal  Protection  System 
Processing 
SN  6-465,228  (4.449,032) 
Variable  Gain  Oven  Temperature 
Control  Circuit 
SN  6-512.847  (4,448,645) 
Electroding  of  Multi-Layered  Epitaxial 
Structures 
SN  6-601,514 
Constant  Speed  Drive  with 
Compensation  Using  Differential 
Gears 
SN  6-601,520 

Applique  Rate  Converter 
SN  6-601,873 
Halo-Substituted  Diphospha-s- 
Triazines  and  their  Derivatives 
SN  fr-601,874 
Dihalo-Monaphospha-s-Triazines  and 
Their  Derivatives 
SN  6-604,508 
Broadband  Guided-Wave  Optical 
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Frequency  Translator  Using  an 
Electro-Optical  Bragg  Array 
SN  6-606,325 

Feed  Displacement  Correction  in  a 
Space  Fed  Lens  Antenna 
SN  &-610,897 
System  for  Removal  of  Airboma. 
Contaminants  from  Aircraft 
Environmental  Control  Systems 
SN  6-«l  4.904 

Direct  Lift  Command  Blending 
SN  &-61 4.905  / 

Shock  Absorbing  Missile  Launch  Pad 
SN  5-615,502 
Bulk  Acoustic  Resonator  Tracking 
Filter 
SN  6-615,503 
Selection  of  Data  From  Busses  for 
Test 
SN  6-616.454 
Damaged  Radar  Radome  Repair 
Device 
SN  6-617.445 
Method  for  Refining  Microstructures 
of  Prealloyed  Powder  Metallurgy 
Titanium  Articles. 
SN  6-617.447 

Method  for  Refining  Microstructures 
of  Blended  Elemental  Powder 
Metallurgy  Titanium  Articles." 
SN  6-€17.449 

Triggered  Spark  Gap  Discharger 
SN  6-617,456 
Multi-(OTeF5)-Substifuted 
Flurocarbons 
SN  6-617.667 
Intrusion  Barrier  and  Detection 
Apparatus 
SN  6-«19,244 
Inspection  Workstation  Data  Entry 
Method 
SN  6-622.379 

Deception  Pattern  for  Camouflage 

|f"R  ax:,  iH-.»ieci  Filed  8-29-M.  8:46  am| 
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Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by-agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  ipay  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield. 
Virginia  22151. 


Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion, 

Office  of  F'-'derai  Patent  Licensing.  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-256,206  (4.451,265) 

Diesel  Fuel-Aqueous  Alcohol 
Microemulsions 
SN  6-351, 4(X)  (4,452,288) 

Powdered  Tree  Chipper  or  Bark  Hack 
SN  6-378.317  (4,454,680) 

Rope  Wick  Chemical  Recovery 
Apparatus 
SN  6-385.162  (4,449,391) 
Method  for  Separating  Closed  Bolls  of 
Cotton  by  .Maturity 
SN  6^27.229'^(4.451.267) 
Microemulsions  From  Vegetable  Oil 
and  Aqueous  Alcohol  with 
Tnalkylamine  Surfactant  as 
Alternative  Fuel  For  Diesel  Engmes 
SN  &-507.191  (4,454,268) 

Starch-Bas«'d  Semipermeable  Films 
SN  6-586,617 
Process  to  Impart  Smooth-Dry  and 
Flame  Retardant  Properties  to 
Cellulosic  Fabric 
SN  6-586,618 
Process  to  Produce  Durable  Press  Low 
Formaldehyde  Release  Cellulosic 
Textiles 
SN  6-610.949 
Suffocation-Type  Insect  Trap  with 
Pitfall  and  Attractant 
SN  6-611.042 

Anticlostridiul  Agents 
SN  6-34ft575  (4,449,823) 

Device  for  Measurement  of  the 
Spectra!  W'idth  of  Nearly 
Monochromatic  Sources  of  Radiant 
Energy 
SN  6-348^576  (4,444,501) 
Stabilizing  Mechanism  for  Optical 
Interferometer 
SN  6-611.552 

MagnetoresiBtive  Skin  for  Robots 
SN  6-612.291 
Modulation  Transfer  Spectroscopy  for 
Stabilizing  Lasers 

Department  of  Health  and  Human 
Services 

SN  6-294.368  (4.451,648) 

Process  for  the  Production  of  2-B-D- 
Ribofuranosylthiazole-4- 
Carboxamide 
SN  5-329,590  (4,362,510) 
Cementitious  Dental  Compositions 
Which  Do  not  Inhibit 
Polymerization 
SN  6-475.215 

Multi-Layer  Coil  Assembly  Coaxially 
Mounted  Around  the  Rotary  Axis 
for  Preparatory  Count ercurrent 
Chromatography 
SN  6-^99,093 


Monoclonal  Antibodies  to 

Cytoskeletal  Proteins 
SN  5-540,667 
Tumor  Treatment  in  Humans  with  4- 

CarboxyphthaIato(l,2- 

Diaminocyclohexane)Platinum  (II) 

Department  of  the  Interior 

SN  5-376,851  (4,457,624) 

Suspended  Sediment  Sensor 

SN  6-488,481  (4.453,594) 
Solution  Mining  of  Coal  by 
Electrolysis 

Department  of  the  Air  Force 

SN  6-329.557 
Simultaneous  Detection  of  Time 
Coincident  Signals  in  an  Adaptive 
Doppler  Tracker 
SN  6-339.206  (4,426.131) 
Replaceable  Diffraction  Gratings  for 
Cooled  Laser  Optics 
SN  6-465.942  (4.437,080) 
Method  and  Apparatus  Utilizing 
Crystalline  Compound 
Supen.onddcting  Elements  Having 
Extended  Strain  Operating  Range 
capabilities  Without  Critical 
Current  Degradation 
SN  5-595.153 

Method  to  Reveal  Microstructures  in 
Single  Phase  Alloys 
SN  6-596,471 
Phase  Only  Optical  Filter  for  use  hi  an 
Optical  Correlation  System 
SN  6-598,949 
Compact  Broadband  Rectangular  to 
Coaxial  Waveguide  Junction 

Department  of  the  Army 

SN  6-212,766 
Walsh  Function  Light  Pattern  Image 
Analyzer  and  Method 
SN  6-469.333 
Frequency  Modulated  Phase  Locked 
Loop 
S.N  6-^73,467 

Improved  Chirp  Transform  Correlator 
SN  6-592,140 

Pipe  Corrosion  Monitoring  Apparatus 
and  Method 
SN  6-600,241 

A  Method  for  Producing  Nutritionally 
Dense  Freeze  Dried  Food  Bars 
SN  6-600,700 

Portable  Trapping  Device 
SN  5-605,456 

Method  of  Directly  Crystallizing  a  (Sm 
■^  Ti):  Fe  =  1:5  Compound 
SN  6-606,729 
Porous  Catalytic  Metal  Plate 
Degeneration  Bed  in  a  Gas 
Generator 
SN  6-608,824 
Tone  Signalling  Adapter  for  a 
Telephone  Set 
SN  6-608,840 

Distributed  Pulse  Forming  Network 


for  Magnetic  Modulator 
SN  6-611.292 
High  Power  Optical  Switch  for 
Microsecond  Switching 
SN  6-612,524 

Semiconductor  Multipactor  Device 
SN  fr-620,301 

Shaft  Coupling  Device 
SN  6-623,883 
Temperature  Controlled  Adjusting 
Mechanism 
SN  6-624,896 
Tactical  High  Frequency  Antennas 

National  Security  Agency 

SN  6-180,075  (4,383,261) 
Method  For  Laser  Recording  Utilizing 
Dynamic  Preheating 

(FK  Doc.  IM-Z3127  Filed  fr-29-84;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

DEPARTMENT  OF  LABOR 

Steel  Advisory  Committee;  Meeting 

On  December  6, 1983.  five 
subcommittees  were  established  to 
serve  the  Steel  Advisory  Committee. 
Those  subcommittees  were: 
Subcommittee  on  the  State  of  the 
Industry,  Subcommittee  on  Trade  Issues, 
Subcommittee  on  Capital  Formation 
Issues,  Subcommittee  on  Industry 
Rationalization  Issues,  and 
Subcommittee  on  Employment. 
Productivity  and  Adjustment  Issues. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1976),  as  amended,  notice 
is  hereby  given  that  the  Subcommittee 
on  Capital  Formation  will  meet  on 
September  12, 1984  at  10:30  a.m.-ll:30 
a.m.  This  meeting  will  be  held  in  Room 
4426,  Department  of  Treasury, 
Washington,  D.C. 

The  purpose  of  this  meeting  is  to 
present  this  Subcommittee's  consensus 
recommendations  regarding  Capital 
Formation.  For  further  information 
regarding  this  Subcommittee's  agenda, 
meeting  schedule,  objectives  or 
structure,  please  contact  Dr.  Timothy  P. 
Roth,  Executive  Director,  Steel  Advisory 
Committee,  whose  mailing  address  is: 
Room  6324.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  D.C.  20230; 
or  telephone  (202)  377-0703.  With  regard 
to  general  questions  relating  to  the 
Administration  of  this  Subcommittee  as 


required  by  the  Federal  Advisory 
Committee  Act.  please  contact  Robert 
H.  Brumley  II.  Special  Assistant  to  the 
General  Counsel.  U.S.  Department  of 
Commerce.  (202)  377-4772. 

The  public  is  welcome  to  attend  this 
meeting  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Persons 
wishing  to  make  formal  statements 
should  notify  the  Executive  Director  of 
the  Committee  in  advance  of  this 
meeting.  The  Subcommittee  Chair 
retains  the  prerogative  to  place  limits  on 
the  duration  of  oral  statements  and 
discussions.  Written  statements  may  be 
submitted  before  or  after  each  session. 

Dated:  August  27.  1984. 

Timothy  P.  Roth. 

Executive  Director.  Steel  Advisory 
Committee. 

(FR  Doc  S4-2303r  Filed  8-2»-M  8.45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Officials  of  the  Government  of  the 
Republic  of  the  Philippines  Authorized 
To  Issue  Export  Visas  and  Exempt 
Certifications 

Dated:  August  27, 1984. 

The  Chairman  of  the  Committee  for 
the  implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  31, 
1984.  For  further  information  contact 
Carl  Ruths,  International  Trade 
Specialist  (202)  377-4212. 

Background 

On  November  28, 1979  a  CITA 
directive  was  published  in  the  Federal 
Register  (44  FR  68005),  which 
establishes  an  export  visa  requirement 
and  certification  for  exemption  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  the  Philippines  and 
exported  to  the  United  States.  One  of 


the  requirements  is  that  the  visas  and 
certifications  for  exemption  must  be 
signed  by  an  official  authorized  by  the 
Government  of  the  Republic  of  the 
Philippines.  The  Government  of  the 
Republic  of  the  Philippines  has  named 
three  officials  to  issue  these  documents, 
A  hst  of  these  officials,  along  with 
facsimiles  of  their  signatures,  is 
published  as  an  enclosure  to  the  letter  to 
the  Commissioner  of  Customs  which 
follows  this  notice.  This  list  supersedes 
all  previous  such  lists. 

Walter  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 
August  27,  1984. 

CommittM  for  the  Implementatioo  of  Textila 
Agraemant* 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  November  23, 1979  bom  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  for  consumption,  or 
withdrawal  from  warehouse  for  consumption, 
of  certain  cotton,  wool  and  man-made  fiber 
textile  pro^ucU  in  designated  categories  for 
which  the  Government  of  the  Republic  of  the 
Philippines  had  not  issued  an  appropriate 
export  visa  or  exempt  certification. 

Effective  on  August  31, 1984,  the  directive 
of  November  21, 1979  is  hereby  further 
amended  to  include  the  enclosed  hst  of 
officials  authorized  by  the  Government  of  the 
Republic  of  the  Philippines  to  issue  export 
visas  and  exempt  certifications.  These  are  the 
only  o^icials  currently  so  authorized 
Facsimiles  of  their  signatures  are  also 
enclosed. 

The  action  taken  with  respect  to  the 
Government  of  the  Republic  of  the 
Philippines  and  with  respect  to  importB  of 
cotton,  wool  and  man-made  fiber  textile 
products  from  the  Philippines  has  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  S 
U.S.C.  553.  This  letter  will  be  published  in  the 

F«dera!  PsgistM. 

Sincerely, 

Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 
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OFFICIALS  AUTHORIZED   BY  THE  GOVERNMENT   OF   THE   REPUBLIC  OF  "^"F 
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Aida  Cabardo 


Asuncion  B.  Kalalo 


Eden  Ma la pad 
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Establishing  Limits  for  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In 
Indonesia 

August  27.  1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Te.xtile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  31, 
1984.  For  further  information  contact 
James  Nader,  International  Trade 
Specialist  (202)  377-4212. 

Background 

On  June  21, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
25498)  which  established  import 
restraint  limits  for  women's,  girls'  and 
infants'  knit  shirts  and  blouses  in 
Category  339  and  woven  shirts  in 
Category  640,  produced  or  manufactured 
in  Indonesia  and  exported  during  the 
ninety-day  period  which  began  on  May 
29, 1984  and  extended  through  August 
26, 1984.  To  facilitate  implementation  of 
the  limits  established  for  the  categories 
during  the  twelve-month  period  which 
began  on  July  1, 1984,  the  ninety-day 
period  is  being  cancelled  and  limits  are 
being  established  instead  for  the  period 
which  began  on  May  29, 1984  and 
extended  through  Jun5.^0. 1984. 

Cbnsultations  ^a*e  been  held 
concerning  these  categories,  but  no 
solution  was  reached  on  mutually 
satisfactory  limits.  The  United  States 


Signature 
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Government  his  decided,  therefore,  to 
control  imports  of  textile  products  in 
Categories  339  and  640  exported  during 
the  May  29-|une  30. 1984  period  at  levels 
of  15„383  dozen  for  Category  339  and 
15.437  dozen  for  Category  640. 

The  United  Slates  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached,  further  notice  will  be  published 
in  the  Federal  Register. 

In  the  event  the  limits  established  for 
the  May  29-June  30. 1984  period  have 
been  exceeded,  such  excess  amounts,  if 
allowed  to  enter,  will  be  charged  to  the 
levels  established  for  the  twelve-month 
period  which  began  on  July  1,  1984. 

The  letter  published  below  cancels 
and  supersedes  the  directive  of  June  18, 
1984  to  the  Commissioner  of  Customs 
and  establishes  modified  restraint  limits 
for  textile  products  in  Categories  339 
and  640.  produced  or  manufactured  in 
Indonesia  and  exported  during  the 
period  May  29-June  30,  1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1B82  (47  FR  55709).  as 
amended  on  April  7,  1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30.  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28.  1984  (49  FR  26622),  and 
July  16,  1984  (49  FR  28754). 
Waller  C.  Lenaban, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  27.  1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington. 
DC. 

Dear  Mr.  Commissioner  Thi«  directive 
cancels  Hnd  supersedes  the  directive  of  June 
18.  1984. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  10,^4).  and  the  Arrangement  Regarding 
Inlernationfil  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1983,  as  extended 
on  December  15.  1977  and  December  22,  1981: 
pursuant  to  the  Bildteral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of     / 
October  13  and  Novi-mber  9.  1982.  as 
amended,  btlwpen  the  Governments  of  the 
United  Stules  and  Indonesia;  and  in 
accordance  with  the  provisions  of  Executive 
Order  ItCIl  of  March  3.  1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  31.  1984,  entry  into  the  United  Stales 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  339  and  640,  produced 
or  manufactured  in  Indonesia,  and  exported 
during  the  period  which  began  on  May  29, 
1984  and  extended  through  June  30.  1984,  in 
excess  of  the  following  levels: 


Category 

1    RasinHnt  lawet  • 

339 

640 

1 

1  15.383  aozen 

1  15,437  *WBn 

'  TMe  levels  nave  net  been  adfusted  to  account  tat  any 

""Dons  exponea  after  May  28,  1984 

Textile  products  m  Categories  339  and  640 
which  have  been  exported  to  the  United 
Stales  prior  to  May  29.  1984  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  339  and  t>4() 
which  have  been  released  from  the  custod\ 
of  the  US,  Cus'oms  Service  under  the 
provisions  of  19  U,S.C,  1448(b)  or 
1484(a)(l )( A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive, 

A  description  of  the  textile  categories  in 
terms  of  T.SU  S.A.  numbers  was  published  m 
the  Federal  Register  on  December  13, 1982  (47 
FR  5,5709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3.  1983  (48  FR  19924),  December 
14.  1983  (48  FR  55607),  December  30,  1983  (48 
FR  57584),  April  4.  1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622).  and  July  16.  1984  (49  FR 
28754), 

In  carrying  out  the  above  directions,  the 
Comissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  F*uerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Indonesia  and  with  respect  to 
imports  of  cotton  and  man-made  fiber  textile 
products  from  Indonesia  have  been 
determined  by  the  Committee  for  the 
Implerr.pntafion  of  Textile  Agreements  to 
involvt  foreign  affairs  functions  of  the  United 
States,  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
use,  553,  This  letter  will  be  published  in  the 
Federal  Register. 
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Sincerely, 

Walter  C.  Lenahan. 

Chairman,  Cow  m  it  tee  for  the  Implementation 
of  Textile  Agreements. 
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Establishing  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Exported  from  Indonesia 

August  27.  1984, 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3,  1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  31. 
1984.  For  further  information  contact 
lames  -Nader,  International  Trade 
Specialist  (202)  377-4212. 

Background 

On  June  21, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 

25498)  which  established  an  import 
restraint  limit  for  women's,  girls'  and 
infants'  knit  shirts  and  blouses  in 
Category  339  and  woven  shirts  in 
Category  640,  produced  or  manufactured 
in  Indonesia  and  exported  during  the 
ninety-day  period  which  began  on  May 
29,  1984  and  extends  through  August  26, 
1984,  pursuant  to  the  consultation 
provision  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  October  13  and  November  9,  1982,  as 
amended.  The  notice  also  stated  that  the 
Government  of  the  Republic  of 
Indonesia  is  obligated  under  the 
bilateral  agreement,  if  no  mutually 
satisfactory  solution  is  reached  on  a 
level  for  these  categories  during 
consultations,  to  limit  its  exports  during 
the  period  beginning  on  July  1, 1984  and 
extending  through  June  30.  1985  to 
182,058  dozen  for  Category  339  and 
182,698  dozen  for  Category  640. 

The  notice  also  stated  that 
merchandise  in  Categories  339  and  640 
which  is  in  excess  of  the  ninety-day 
limits,  if  it  is  allowed  to  enter,  may  be 
charged  to  the  twelve-month  limits.  The 
United  States  Government  has  decided, 
inasmuch  as  no  mutually  satisfactory 
solution  has  been  agreed  in 
consultations,  to  control  imports  at  the 
designated  limits.  The  limits  may  be 
adjusted  later  to  include  swing  and 
carryforward. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (4fl  FR  5.S807],  December  30, 1983 


(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16, 1984  (49  FR  28754). 
Waitar  C  Unahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  27, 1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Tfvasury.  Washington. 
DC. 
Dear  Mr  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regardmg  International  Trade 
in  Textiles  done  at  Geneva  on  December  20< 
1973.  as  extended  on  December  15.  1977  and 
December  22.  1981;  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  October  13.  and  November  9. 
1982,  as  amended,  between  the  Governments 
of  (he  United  States  and  the  Republic  of 
Indonesia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  August  31. 1984,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  339  and  640.  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  period  which  began  on  July  1  1984 
and  extends  through  June  30. 1985.  in  excess 
of  the  following  hmits: 


Categwy 

12-nionr  restrami 

limit' 

339 

640 -" 

182.058  dozon. 
182  698  do2en 

'  The  tnMs  have  not  t>e*m  ad|usi«<1  to  refteci  tw   «P) 
imports  eipofteo  atie-  June  3C    '  964 

Merchandise  in  the  foregoing  categories 
which  is  in  excess  of  the  limits  estabished  for 
exports  during  the  period  May  29-June  30. 
1984  shall  be  subject  to  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  are  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  .^pril  7.  1983  (48  FR 
15175).  .May  3.  1983  [48  FR  199241.  December 
14,  1983  (48  FR  55607),  December  30.  1983  (48 
FR  57584)  April  4.  1984  (49  FR  13:1^7),  )une  28. 
1984  (49  FR  2B622).  and  juiv  16  1984  (49  FR 
28754). 

Tlie  action  taken  with  respect  to  the 
Government  of  Indonesia  and  with  respect  to 
imports  of  cotton  and  man-made  fiber  textile 
products  from  Indonesia  has  been  determined 
by  the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefor*, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  553.  This  letter 
will  be  publiKhed  in  the  Federal  Register. 


Sinoereljr, 

Wahw  C  Lanakaii, 

Chairman,  Committee  for  the  Jmplementolmr 
of  Textile  Agreements. 

[FR  Ctoc  •4-ZSlie  nUd  S-2S-M.  »Ai  am] 
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DEPARTMEffT  OF  DEFENSE 

Department  of  the  Army 

Army  Scief>c«  Board;  ClOMd  Meeting 

In  accordance  with  section  10(b)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB) 

Dates  of  Meeting:  Thursday  and  Friday.  20 
and  21  September  1964. 

Times  of  Meeting:  0830-1700  hours,  both 
days  (Closed). 

Place:  White  Sands  Missile  Range,  New 
.Mexico. 

.Agenda;  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  U.S.  Army  TRADOC  U.S.  Army 
Training  and  Doctnne  Command)  Operations 
Research  Activity  (TORA)  will  meet  for 
classified  briefings  and  discussions.  The 
Subgroup  is  tasked  with  a  review  of  TORA  to 
improve  its  operation  and  will  look  at 
TOR.^'s  current  projects  and  future 
worl  loi-d.  as  well  as  analytic  capabilities. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
use.  specifically  subparagraph  (1)  thereof 
and  Title  5.  U.S.C. Appendix  1.  subsection 
lOld).  The  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextrix^bly 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  Army  Science 
Board  Administrative  Officer,  Sally  Warner 
may  be  contacted  for  further  information  at 
(202)  695-3039  or  695-74046. 
Sally  A.  Warner, 
.Administrative  Officer.  Army  Sciertce  Board 

IFR  Doc  84-23083  Pled  B-ZS-M  8:45  •m| 
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Army  Scier>ce  Board;  Cloeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  annoimcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Tuesday  and 
Wednesday,  2  and  3  October  1984. 

Times  of  Meeting:  0600-1700  hours,  both 
days  (Closed). 

Place;  The  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Ballistic  Missile  Defense  (BMD) 
Follow-On  will  meet  for  classified  briefings 
and  discussions  reviewing  matters  that  are 
an  integral  part  of  or  are  related  to  the  Issue* 
of  the  study  effort  i.e..  Discrimination,  Anti- 
Tactical  Missile,  and  Strategic  Air  Defensn 
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The  subgroup  is  tasked  with  a  comprehensive 
review  of  BMD  requirements,  technology,  and 
specific  critical  issues  impacting  on  program 
development.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c) 
of  Title  5,  U.S.C..  specifically  subparagraph 
(1)  thereof,  and  Title  5.  U.S.C,  Appendix  1. 
subsection  -"Ofd).  The  classified  and 
nonclassified  matters  to  be  discussed  are  so 
l.^e\tricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting. 

The  Army  Science  Board  Administrative 
Officer.  Sally  Warner,  may  be  contacted  for 
further  information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner. 
Administrative  Officer.  Army  Science  Board. 

|Ht  Oot  M-230a«  Filed  S-2S-M:  845  ami 
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Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement; 
Cumt>ertancl  and  Tennessee  Rivers 
Below  Barkley  Canal 

agency:  U.S.  Army  Corps  of  Engineers. 
Nashille  District. 

ACTION:  Notice  of  Intent  To  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEISJ  for  the  Cumberland  and 
Tennessee  Rivers  Below  Barkley  Canal 
•Navigation  Study. 

I.  Summary 

The  navigation  study  of  the 
Cumberland  and  Tennessee  Rivers 
below  Barkley  Canal  was  authorized  by 
Senate  Committee  on  Public  Works 
Resolution,  dated  2  October  1972,  as 
amended  on  9  September  1982,  by 
resolution  of  the  Senate  Committee  on 
Environment  and  Public  Works.  The 
L'.S.  Army  Corps  of  Engineers  is 
preparing  a  feasibility  report/EIS  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA)  for  navigation 
improvement  alternatives  within  the 
study  area.  The  report  will  identify  and 
evaluate  beneficial  and  adverse  effects 
of  alternatives  on  the  resources  of  the 
study  area. 

The  study  area  includes  the  Corps  of 
Engineers'  Barkley  Lock  and  Dam  at 
Cumberland  River  (Mile  30.6) 
downstream  to  the  Cumberland  River's 
confluence  with  the  Ohio  River  at  Mile 
920.5  (Smithland,  Kentucky):  the 
Tennessee  Valley  Authority's  Kentucky 
Lock  and  Dam  at  Mile  22.4  on  the 
Tennessee  River,  which  enters  the  Ohio 
River  at  Mile  932.5  near  Paducah. 
Kentucky;  and  the  1.75-mile-long  open 
navigation  cana!  which  joins  Barkley 


and  Kentucky  Lakes  approximately  2.2 
miles  upstream  from  Barkley  Dam. 

A.  Structural  plans  being  studied. 
alone  or  in  combination,  include  the 
construction  of  additional  locking 
capacity  at  Kentucky  Lock  and 
modifications  to  ten  bendways  on  the 
Cumberland  River  downstream  of 
Barkley  Dam.  Variations  for  providing 
additional  locking  capacity  at  Kentucky 
Lock  are  a  600*  x  110'  Ipck  or  a  1,200'  x 
110'  lock,  both  located  adjacent  to  the 
existing  lock.  An  additional  structural 
alternative  would  consist  of 
modification  of  ten  bendways  coupled 
with  traffic  regulation. 

B.  .Nonstructural  alternatives  include 
regulating  traffic,  congestion  fees,  and 
no  action.        ■ 

n.  Scoping  Process 

The  public  is  invited  to  submit  written 
comments  within  30  days  of  this  notice, 
to  aid  in  determining  the  issues  to  be 
covered  in  the  DEIS.  Comments  have 
also  been  solicited  by  letter  of  24  May 
1984. 

The  EIS  will  identify,  describe,  and 
evaluate  the  existing  environmental, 
cultural,  and  recreational  resouriJes; 
explain  the  navigation  problems  of  the 
Cumberland  and  Tennessee  Rivers 
downstream  of  Barkley  Canal  and 
possible  solutions  to  the  navigation 
problems:  and  evaluate  the  impacts 
associated  with  the  alternatives  under 
consideration.  The  following  is  a 
preliminary  list  of  significant  issues 
which  would  be  analyzed  and 
addressed  in  the  DEIS: 

A.  Effects  on  fish  and  wildlife. 

B.  Effects  on  terrestrial  habitat. 

C.  Effects  on  endangered  species. 

D.  Effects  on  prime  and  unique 
farmlands. 

E.  Effects  on  aquatic  habitats. 

F.  Effects  on  cultural  resources. 

G.  Effects  on  water  quality. 

H.  Effects  of  discharge  of  fill  material 
below  ordinary  high  water  under  section 
404  of  the  Clean  Water  Act  of  1977. 

Coordination  will  be  conducted  with 
the  US  Fish  and  Wildlife  Service  (FWS) 
to  insure  compliance  with  section  7  of 
the  Endangered  Species  Act  of  1973.  as 
amended  in  1978,  as  well  as  the  FWS 
and  Kentucky  Department  of  Fish  and 
Wildlife  under  the  Fish  and  Wildlife 
Coordination  Act  (48  Stat.  401  as 
amended:  16  U.S.C.  661  et  seq  ).  The 
cultural  resources  reconnaissance  for 
the  project  area  has  been  coordinated 
with  Kentucky  Historic  Preservation 
Officer  and  the  State  Archeologist. 

Copies  of  the  draft  and  final  EIS  will 
be  transmitted  to  state  and  Federal 
agencies  for  comments  and  filed  with 
the  Environmental  Protection  Agency  in 


accordance  with  ER  200-2-2  and  40  CFR 
Parts  1500-1508. 

in.  Scoping  Meeting 

No  scoping  meeting  will  be  conducted 
unless  comments  indicate  that  one  is 
needed  to  obtain  adequate  input  from 
the  public  and  from  other  agencies. 
Scoping  has  been  undertaken  by  maiL 

IV.  Estimated  Completion  ^ 

The  DEIS  should  be  made  available  to 
the  public  in  August  1985. 

Questions.  The  District  point  of 
contact  for  questions  concerning  this 
project  DEIS  is  Ms.  Liz  Rhodes,  (615) 
251-5028  or  FTS  852-5028.  All 
correspondence  should  be  sent  to  the 
following  address:  U.S.  Army  Engineer 
District,  Nashville.  Planning  Branch, 
Environmental  Analysis  Section.  PO 
Box  1070.  Nashville.  Tennessee  37202. 

Dated:  August  21,  1984. 
William  T.  Kirkpatrick. 
Colonel.  Corps  of  Engineers.  Commanding. 

IfK  Doc  84-23084  Filed  8-2»-84:  8:45  am] 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Department  of  the  Army 
(DA)  Permit  for  a  6-Mile  Long  Public 
Access  Road  Causeway  Connecting 
Ebeye  Island  to  the  Islands  North  of 
Ebeye,  Kwajalein  Atoll,  Republic  of  the 
Marshall  Islands 

August  21.  1984. 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Honolulu  District.  Pacific  Ocean 
Division.  Fort  Shafter.  Hawaii. 

action:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  1.  Description  of  the  proposed 
action:  The  applicant.  Kwajalein 
Development  Authority  (KADA), 
proposes  to  construct  approximately  1.7 
miles  of  causeway  and  3.8  miles  of 
roadway  linking  the  island  of  Ebeye 
with  the  six  small  islands  to  the  north. 
The  purpose  of  the  causewav'/roadway 
is  to  provide  more  land  area  for  the 
people  of  Ebeye  to  relieve  the  existing 
overcrowding  and  substandard  living 
conditions.  The  proposed  project 
requires  a  Department  of  the  Army  (DA) 
permit  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344). 

2.  Description  of  reasonable 
alternatives;  Because  of  the  preliminary 
nature  of  the  project,  details  on 
reasonable  alternatives  have  not  been 
finalized.  The  applicant  is  in  the  process 
of  determining  various  alternatives, 
which  will  include: 
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a.  Alternative  alignments  of  the  road 
causeway, 

b.  No  action  alternative, 

c.  Dock  construction  for  boat  access 
between  the  islands  to  preclude 
construction  of  the  road  causeway, 

d.  Relocation  of  Ebeye  population  to 
other  islands  or  areas. 

3.  Description  of  the  scoping  process 
for  the  EIS. 

a.  A  public  notice  shall  be  issued 
announcing  the  intent  to  prepare  a  DFJS 
for  the  proposed  permit  action  and 
inviting  public  comments  and 
participation  of  affected  Federal.  Slate 
and  local  agencies,  and  other  interesUid 
private  organizations  and  parties  as  to 
specific  factors  of  concern  which  should 
be  addressed  in  the  DEIS.  Upon 
preparation  of  the  DEIS,  a  public  notice 
shall  be  issued  summarizing  the  facts  of 
the  case  and  announcing  the  availability 
of  the  DEIS.  If  a  public  hearing  is 
requested,  it  will  be  held  after 
completion  of  the  DEIS. 

b.  The  significant  issues  to  be 
analyzed  in  depth  in  the  DEIS  will 
include: 

(1)  Impacts  of  the  project  on  the 
marine  environment  and  coastal  zone, 

(2)  Project  impacts  on  rare  or 
endangered  species,  flora,  or  fauna,  if 
any, 

(3)  Coastal  water  quality  and 
oceanographic  impacts, 

(4)  Air  quality  and  noise  imparts. 

(5)  Socioeconomic  impacts  on 
residents  of  Ebeye  and  impacts  on 
public  facilities, 

(6)  Land  use  considerations  and 

impacts, 

(7j  Historic  and  archaeological 
considerations, 

(8)  Water  supply,  electrical,  sewage 
system,  recreational,  and  transportation 
imparts. 

4.  It  is  estimated  that  DEIS  will  be 
made  available  to  the  public  in 
December  1984. 

ADDRESS:  Questions  about  the  propost-d 
action  and  DEIS  can  be  answered  by: 
Stanley  Arakaki,  Room  205.  Building 
230,  Fort  Shafter,  Hawaii  96858. 
Telephone:  (808)  438-92,58. 

Dated:  August  23.  1984. 

Michael  M.  Jenks, 

.  Colonel,  Corps  of  Engineers.  District 
Engineer. 
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Department  of  the  Navy 

Chief  of  Naval  Operationc;  Executtve 
Panel  Advisory  Committee  Special 
Warfare  Tasl(  Force;  Ctoeed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App),  notice  is  hereby  given  that 
the  Chief  of  .\aval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Special  Warfare  Task  Force  will  meet 
September  25-26,  1984,  from  9  a.m.  to  5 
p.m.  each  day.  at  2000  North  Beauregard 
Street,  Alexandria,  Virginia.  All  sessions 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
examine  special  warfare  forces  missions 
and  roles.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  special  warfare 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c](l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold,  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee,  2000  North  Beauregard 
Street,  Room  392,  Alexandria,  Virginia 
22311.  Phone  (703)  765-1205. 

Drited.  Augubt  24,  1984. 
William  F.  Roo*.  Jr.. 

Lieutenant,  JACC,  U.S.  /^ovaJ Reserve. 
Federal  Regiater  Liaison  Officer 
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DEPARTMENT  OF  EDUCATION 
IACN-07-700021 

Office  of  Special  Education  and 
Rehabilitative  Services 

Education  of  the  Handicapped  Act, 
Part  B;  Intent  to  Repay  to  the 
Nebraslta  Department  of  Education 
Funds  Recovered  as  a  Result  of  a  Rnal 
Audit  Determination 

agency:  Education  Department, 
action:  Notice  of  intent  to  award 
grantback  funds. 


SUMMARY:  .Notice  is  given  that,  under 
section  456  of  the  General  Education 
Provisions  Act  (GEPA),  the  U.S. 
Secretary  of  Education  intends  to  repay 
under  a  grantback  arrangement  to  the 


Nebraska  Department  of  Education 
(SEA)  an  amount  equal  to  75  percent  of 
the  funds  recovered  by  the  U.S. 
Department  of  Education  (Department) 
after  a  June  8. 1981  final  decision  by  the 
Department's  Education  Appeal  Board. 
This  notice  describes  the  SEA's  plan  for 
the  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  these  funds 
available. 

date:  All  written  comments  must  be 
received  on  or  before  September  29. 
1984. 

AOORESS:  All  written  comments  should 
be  submitted  to  Dr.  David  ].  Rostetter. 
Acting  Director,  Division  of  Assistance 
to  Stales,  Office  of  Special  Education 
Programs.  Office  of  Special  Education 
and  Rehabilitative  Ser\ice8.  U.S. 
Department  of  Education,  400  Mar>  land 
Avenue.  SW.  (Room  3605.  MES). 
Washington.  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  David  Rostetter.  Telephone:  (202) 

732-1024. 

SUPPt^MENTARY  INFORMATION: 

A.  Background 

Under  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA-B)  as  in  effect 
during  fiscal  years  1973  and  1974, 
participating  States  were  permitted  to 
use  5  percent  (or  $100,000.  whichever 
was  greater)  of  the  funds  allotted  to  the 
States  for  administration  of  the  State 
EHA-B  plan  and  for  planning  on  the 
State  and  local  level.  Nebraska  state 
Legislative  Bill  403,  as  eructed, 
stipulated  that  the  education  of  all 
handicapped  children  of  school  age  was 
the  responsibility  of  the  local  sebooi 
district  and  that  State  funds  would  be 
used  to^ay  most  of  the  additional 
educational  costs  associated  with 
handicapped  children.  To  recieve  their 
initial  allocation  of  State  funds,  the  local 
school  districts  were  required  to  collect 
and  verify  information  about 
handicapped  children,  but  the  State 
legislature  did  not  appropriate  funds  to 
collect  and  verify  the  required 
information.  In  place  of  State  funds,  31 
local  educational  agencies  used  EH.A-B 
funds  to  collect  and  verify  the 
information  required  under  the  State 
law. 

The  audit  repo.'l  found  that  when  the 
data  collection  expenses  of  the  LEAs 
were  added  to  the  other  State 
expenditures  for  planning  and 
administration  of  the  Nebraska  EHA-B 
program,  the  SEA  had  exceeded  the 
statutory  limitation  (5%  or  $100,000)  by 
$94,274  ($2,809  in  fiscal  year  1984  and 
591,465  in  fiscal  year  1974). 
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On  September  7, 1977.  the  Bureau  of 
Education  for  the  Handicapped,  Office 
of  Education.  DHEW.  issued  a  final 
letter  of  determination  based  on  the 
audit  requesting  a  refund  of  $94,274.  On 
December  13. 1979.  the  SEA  appealed 
the  audit  determination  to  the  Education 
Appeal  Board.  On  June  8. 1981.  the 
Education  Appeal  Board  issued  its 
decision  upholding  the  $94,274  audit 
exception.  On  June  22,  1984,  the 
Department  of  Education  acknowledged 
receipt  of  the  SEAs  pa>Tnent  of  $101,005 
($94,274  refund  plus  $6,731  accumulated 
interest)  as  full  settlement  of  the  claim. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  (20  U  S.C. 
1234e(a)1  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  fimds  available  for  that 
program  and  arrange  to  repay  to  the 
SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds 
($94,274  not  including  interest).  The 
Secretary  may  enter  into  this 
■grantback"  arrangement  if  the 
Secretary  determines  that— 

(1)  The  practices  and  procedures  of 
the  SEA  or  LEA  that  resulted  in  the 
audit  determination  have  been 
corrected,  and  that  the  SEA  or  LEA  is  in 
all  other  respects  in  compliance  with  the 
requirements  of  the  applicable  program: 

(2)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  appUcable  program, 
and.  to  the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  SEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C  Request  for  Repayment  of  Funds 
Awarded  under  a  Grantback 
Arrangement 

By  letter  dated  July  10. 1984,  the  SEA 
formally  requested  repayment,  under  a 
grantback  arrangement,  of  75  percent  of 
the  audit  exception  of  $94,274  which  it 
had  returned  to  the  Department,  with 
interest,  as  settlement  of  a  final  audit 
determination.  The  amount  of  the 
grantback  would  be  $70,705.  With  its 
request,  the  SEA  provided  assurances 
that  the  practices  and  procedures  that 
resulted  in  the  final  determination  have 
been  corrected  and  that  it  is  in  all  other 


respects  in  compliance  with  the 
requirements  of  the  program.  Also 
included  with  the  SEAs  request  was  a 
budget  plan  for  the  expenditure  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement. 

D.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  wiih  section  456(a)(2) 
of  GEPA,  the  SEA,  in  its  July  10, 1984 
request  (with  subsequent  revisions), 
described  its  plan  to  use  the  grantback 
funds  to  support  the  special  educational 
needs  of  pre-kindergarten  handicapped 
children  in  programs  administered  under 
Part  B  of  the  Education  of  the 
Handicapped  Act. 

Under  the  plan  presented  by  the  SEA. 
grantback  funds  will  be  used  to 
purchase  equipment  and  materials  to 
support  services  provided  under  the 
Early  Childhood  Special  Education 
(ECSE)  program.  The  ECSE  program 
complies  with  the  requirements  of  the 
EHA-B.  Parent  and  advocate  support  of 
the  ECSE  program  is  provided  through 
the  State  Special  Education  Advisory 
Council.  The  items  to  be  purchased  with 
the  grantback  funds  will  be  housed  at 
the  Nebraska  Diagnostic  Resource 
Center  (^fDRC),  a  learning  resource 
component  for  the  sensory  impaired. 
The  MDRC  serves  handicapped  children 
in  all  school  districts  in  the  State. 
Placement  of  the  equipment  and 
materials  at  the  NDRC  will  allow  for 
distribution  of  the  items  to  the  LEAs 
through  an  existing  loan  system.  The 
equipment  and  materials  will  also  be 
available  for  direct  use  by  students  who 
come  to  the  N'DRC  for  short-term 
assessment  experiences.  The  plan 
proposed  by  the  SEA  will  provide  the 
greatest  impact  from  the  funds  available 
for  expenditure  rather  than  granting 
small  amounts  of  funds  to  a  limited 
number  of  selected  LEAs.  Because  the 
funds  requested  under  this  grantback 
arrangement  must  be  expended  by 
September  30, 19S4.  in  accordance  with 
section  456(c)  GEPA.  the  SEA  will  use 
these  funds  to  purchase  equipment  and 
materials  by  September  30. 1984. 

E.  The  Secretary's  Determinations 

Based  upon  a  thorough  review  of  the 
SEAs  request  for  the  repayinent  of 
funds  under  Section  456  of  GEPA. 
including  the  SEA's  discharge  of  its 
payment  obligations  to  the  Department, 
the  SEA's  assurances  described  in  Part 
C  of  this  notice,  and  the  SEA's  plan  and 
'  budget,  the  Secretary  makes  the 
folowing  determinations: 

(1)  The  SEA  has  corrected  the 
practices  and  procedures  that  resulted 
in  the  final  audit  detemination.  and  is  in 


all  other  respects  in  compliance  with  the 
requirements  of  the  EHA-B  program; 

(2)  The  SEA  has  submitted  a  plan  for 
the  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  that 
meets  the  requirements  of  the  EHA-B 
program  and  will  benefit  handicapped 
children  who  are  served  by  the  program: 
and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  SEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
EHA-B  program. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

F.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires,  at 
least  30  days  prior  to  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  that  the  Secretary  publish  in 
the  Federal  Register  a  notice  of  his 
intent  to  do  so,  and  the  terms  and 
conditions  under  which  the  payment 
will  be  made. 

In  accordance  with  this  requirement, 
notice  is  given  that  the  Secretary 
intends  to  make  available,  under  a 
grantback  arrangement  to  the  SEA.  an 
amount  of  $70,705  which  is  75  percent  of 
the  funds,  exclusive  of  interest,  the 
Department  has  recovered  after  the 
Education  Appeal  Board's  final  decision 
on  this  audit.  The  Secretary  bases  his 
intention  to  enter  into  a  grantback 
arrangerrient  under  section  456  of  GEPA 
on  his  determinations  outlined  in  Part  E 
of  this  notice,  and  payment  h>  the  SEA 
of  all  fimds  owed  to  the  Department  as  a 
result  of  the  final  audit  determination. 

G.  Terms  and  Conditions  Under  Which 
Payment  Under  the  Grantback 
Arrangement  Will  Be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  the 
terms  and  conditions  that  the  Secretary 
deems  necessary  to  accomplish  the 
purpose  of  the  affected  program.  The 
SEA  agrees  to  comply  with  the  foUowmg 
terms  and  conditions  under  which 
payment  under  the  grantback 
arrange.-nent  will  be  made: 

(1)  The  SEA  will  spend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  apphcable  statutory  and 
regulatory  requirements; 
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(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  by  the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  by  the 
Secretary. 

(2)  In  accordance  with  section  456(c) 
ofGEPA  and  the  SEA's  plan,  all  funds 
received  under  the  grantback 
arrangement  will  be  expended  by 
September  30, 1984. 

(3)  The  SEA  must,  not  later  than  90 
days,  submit  a  report  to  the  Secretary 
which  indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  SEA's  proposed 
plan  and  approved  budget. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditure  of  funds  awarded  under  the 
grantback  arrangement. 

Invitation  to  Comment 

The  Secretary  invites  public 
comments  on  this  notice  of  intent  to 
award  funds  under  a  grantback 
arrangement  to  the  Nebraska  SEA. 
Interested  persons  may  send  written 
comments  to  Dr.  David  Rostetter  at  the 
address  at  the  beginning  of  this  notice. 
All  comments  must  be  received  on  or 
before  September  29, 1984. 

(Catalog  of  Federal  Domestic  Assistance  No: 
84.027— Assistance  to  States  for  Education  of 
Handicapped  Children) 

Dated:  August  28.  1984. 
T.  H.  Bell. 
Secretary  of  Education. 

IFF  Doc  B4-232.S2  Filed  8-28-04  4  :»  »m) 
niXING  CODE  4000-41-M 


DEPARTMENT  OF  ENERGY 

Office  Of  the  Secretary 

Liquefied  Gaseous  Fuels  Spill  Test 
Facility 

In  accordance  with  Congressional 
action  on  the  Continuing  Resolutior^ 
(Pub.  L.  97-377).  the  Department  of 
Energy  (DOE),  in  support  of  the  Fossil 
Energy  Liquefied  Gaseous  Fuels  (LGF) 
'     Spill  Test  Program,  is  setting  forth  this 
notice  that  it  is  preparing  to  construct  a 
unique  spill  test  facility  where  tests 
could  be  performed  on  hazardous 
chemicals  and  liquefied  gaseous  fuels. 
The  facility  will  be  made  available  for 
testing  on  a  user-fee  basis.  This  will 
allow  users  and  suppliers  of  these 
materials  and  other  interested  parties  to 
develop  a  technical  data  base  of  safety- 
related  information.  A  site  has  been 
selected  for  this  facility  (the  U.S. 
Department  of  Energy's  Nevada  Test 
Site)  and  the  DOE  and  its  contractors 


are  nearing  completion  of  detailed 
design  associated  with  the  LGF  Spill 
Test  Facility.  User  interest  in  this 
facility  has  been  encouraging  as 
evidenced  by  comments  received  on  the 
Preliminary  Facility  Design  Description 
Document. 

It  is  intended  that  the  facihtv  be  of 
generic  design,  capable  of  spilling  large 
volumes  of  several  types  (e.g.,  cryogenic, 
isothermal,  aerosol-forming,  and 
chemically  reactive)  of  hazardous 
materials  at  high  rates  onto  different 
surfaces  and  under  varying  conditions. 
In  conjunction  wilh  this  notice,  the  DOE 
is  now  soliciting  potential  users  to 
review  design  details  of  thr  facility.  The 
DOE  cannot  provide  compensation  for 
this  activity. 

The  following  activities  are 
contemplated.  Detailed  design  packages 
will  be  available  sho.'-tly.  A  period  of 
thirty  (30)  days  for  review  and  formation 
of  comments  will  occur  before  the  date 
of  a  scheduled  forum.  Written  comments 
can  be  presented  and  verbally 
addressed  before  a  representative  of 
DOE  and  its  contracted  designers  at  the 
forum.  A  fifteen  (15)  day  period 
following  the  forum  would  be  planned 
for  receipt  of  final  written  comments. 
This  period  will  permit  consideration  of 
all  comments  received  by  the 
Department. 

The  Department  is  presently  planning 
to  conduct  the  forum  in  Las  Vegas, 
Nevada.  The  exact  date  and  location 
will  be  provided  to  you  upon  Finalization 
of  plans.  The  potential  exists  for  visit  to 
the  facility  construction  site  on  the  day 
following  the  forum  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.E.  Walsh,  Jr.,  Deputy  Assistant 
Secretary  for  Management.  Planning  and 
Technical  Coordination.  Office  of  Fossil 
Energy,  FE-10,  U.S.  Department  of 
Energy.  Washington,  D.C.  10545. 

Issued  in  Washington.  DC.  on  August  13. 
1984. 

Donald  L.  Bauer, 

Principal  Deputy  Assistant  Secretary  for 
Fossil  Energy. 

fFR  Doc  84-Z303S  Filed  ft-29-M  &45  am| 
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Bonneville  Power  Administration 

Amendment  of  the  Final  Billing  Credits 
Policy  to  Require  a  Cost-EffectWe 
Determination  for  Resources  Otfter 
Than  Conservation 

agency:  Bonneville  Power 
Administration  (BPA).  DOE, 
ACTION:  Notice  of  amendment  of  final 
billing  credits  pohcy.  including  deleted 
language  and  replacement  language. 


SUMMARY:  This  notice  announces  BPA's 
decision  to  amend  the  final  Billing 
Credits  Policy  to  require  a  Regional  Act 
cost-effectiveness  determination  for 
resources  other  than  conservation. 
Responsible  Official:  Eleanor  Y. 
Adelman,  Billing  Credits  Coordinator,  is 
the  official  responsible  for  amendment 
of  the  final  policy. 

DATE:  These  changes  are  effective 

immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Donna  L  Geiger.  Public  Involvement 
Manager.  P.O.  Box  12999.  Portland. 
Oregon  97212,  503-230-3478.  Oregon 
callers  outside  of  Portland  may  use  'he 
toll-free  number  800-^52-8429;  callers  in 
California,  Idaho.  Montana,  Nevada. 
Utah,  Wyoming,  and  Washington  may 
use  800-547-6048.  Information  may  also 
be  obtained  from; 

Ms,  Eleanor  Y.  Adelman,  Billing 
Credits  Coordinator,  Bonneville  Power 
Administration,  P.O.  Box  3621,  Portland. 
Oregon  97208,  503-230-3602. 

Mr.  George  Gwinnutt.  Lower 
Columbia  Area  Manager,  Suite  288. 1500 
Plaza  Building.  1500  NE.  Irving  Street. 
Portland.  Oregon  97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206.  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-687- 
6952. 

Mr.  Earl  C.  Schoer,  Acting  Upper 
Columbia  Areas  Manager,  Room  561, 
West  920  Riverside  Avenue,  Spokane, 
Washington  99201.  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington. 
Missoula.  Montana  59801.  406-329-3060. 

Mr  Ronald  K.  Rodewald,  Wenalchee 
District  Manager,  P.O.  Box  741, 
Wenatchee.  Washington  98801.  509-662- 
4377.  extension  379. 

Mr.  Richard  D.  Casad,  Paget  Sound 
Area  Manager,  415  First  Avenue  North. 
Room  250.  Seattle,  Washington  98109, 
206-442-4130. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar. 
Walla  Walla.  Washington  99362.  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager.  531  Lomax  Street. 
Idaho  Falls.  Idaho  83401.  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager.  Owyhee  Plaza,  Suite 
245. 1109  Main  Street.  Boise,  Idaho 
83707,  208-334-9137. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  23. 1983,  BPA  published 
its  final  Billing  Credits  Policy  in  the 
Federal  Register  (48  FR  43464).  The  final 
policy  provided  that  a  resource  need  not 
be  shown  to  be  cost-effective,  as  defined 
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in  the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Regional  Act),  to  be  eligible  for  a  billing 
credit.  At  the  same  time  that  the  final 
Billing  Credits  Policy  was  published. 
BPA  published  a  notice  in  the  Federal 
Register  (48  FR  43512)  soliciting 
comments  on  whether  the  Billing  Credits 
Policy  should  be  amended  to  require 
that  a  resource  undergo  a  cost- 
effectiveness  determination  in  order  to 
establish  that  resource's  eligibility  for  a 
billing  credit. 

BPA's  proposed  Billing  Credits  Policy, 
published  in  the  Federal  Register  on 
March  5, 1982.  (47  FR  9760),  had  not 
required  that  a  resource  be  shown  to  be 
cost-effective  to  be  eligible  for  a  billing 
credit.  This  issue  received  relatively  few 
comments  during  the  official  conunent 
period,  which  ended  on  April  23, 1982. 
On  April  27. 1983,  the  Northwest  Power 
Planning  Council  (Regional  Council) 
adopted  its  Regional  Conservation  and 
Electric  Power  Plan  (Council's  Plan) 
which  provided  that  all  BPA  resource 
acquisition  must  be  cost-effective.  On 
April  8. 1983,  the  Regional  Council 
formally  expressed  concern  that  the  lack 
of  a  cost-effectiveness  determination  to 
establish  a  resource's  eligibility  for  a 
billing  credit  might  constitute  an 
inconsistency  between  BPA's  Billing 
Credits  Policy  and  the  Regional 
Council's  plan. 

Because  of  the  Regional  Council's 
concern  that  there  might  be  an 
inconsistency  between  the  Council's 
Plan  and  the  Billing  Credits  Policy,  BPA 
decided  to  reconsider  the  issue  of  the 
cost-effectiveness  determination 
requirements  for  a  billing  credit 
resource. 

BPA  opened  a  formal  comment  period 
on  the  issue  of  whether  the  final  Billing 
Credits  Policy  should  be  amended  to 
require  a  cost-effectiveness 
determination  for  a  resource  to  be 
eligible  for  a  billing  credit.  The  original 
45-day  comment  period,  lasting  from 
September  23. 1983.  to  November  7, 
1983,  was  extended  at  the  request  of  the 
Regional  Council  to  January  28, 1984. 

A  total  of  19  letters  were  submitted  in 
response  to  the  Federal  Register  notice 
on  amending  the  policy.  The 
respondents  included  public  utility 
districts,  direct-service  industries, 
investor-owned  utilities,  the  Regional 
Council,  State  agencies,  environmental 
groups,  and  other  interested  parties.  In 
addition,'a  public  meeting  was  held  on 
November  15, 1983.  to  discuss  technical 
aspects  of  the  issues. 

After  careful  consideration  of  all 
comments,  the  Administrator  has 
decided  that:  (1)  That  final  Billing 
Credits  Policy  be  amended  to  require 
that  resources  other  than  conservation 


undergo  a  Regional  Act  cost- 
effectiveness  analysis  to  determine  their 
eligibility  for  a  billing  credit:  and  (2) 
conservation  resources  need  not  be 
shown  to  be  cost-effective. 

BPA  believes  that  the  question  of  a 
Regional  Act  cost-effectiveness  analysis 
to  determine  the  eligibility  of  a  resource 
for  a  billing  credit  is  a  matter  of  policy, 
not  of  law.  BPA  believes  that  several 
factors  must  be  weighed  in  this  decision, 
including  consistency  among  BPA 
policies,  encouragement  of  regional 
conservation,  and  allowance  of 
individual  resource  planning  by  local 
entities  and  customers.  The  needs  of 
BPA  customer  groups  who  may 
participate  in  the  billing  credits  program 
and  the  concerns  of  the  Regional 
Council  should  also  be  factors  in  the 


decision. 


Since  BPA's  original  decision  not  to 
require  a  cost-effectiveness 
determination  to  establish  the  eligibility 
of  a  billing  credit  resource,  many  factors 
have  changed.  The  most  important 
factor  is  that  the  region  is  forecast  to  be 
in  a  period  of  prolonged  energy  surplus. 
BPA's  original  decision  was  designed  to 
provide  the  laivgst  possible  pool  of 
potential  biUtrig  credit  resources 
availablrto  meet  the  region's  energy 
needs.  Since  the  region  is  now  surplus, 
the  imposition  of  a  cost-effectiveness 
requirement,  which  would  limit  the 
available  pool  of  resources  eligible  for  a 
billing  credit,  is  no  longer  a  major 
consideration. 

Additionally,  when  BPA  wrote  the 
Billing  Credits  Policy,  the  agency's  cost- 
effectiveness  policy  was  in  early  stages 
of  development.  Subsequently,  BPA  has 
done  substantial  work  on  developing  a 
cost-effectiveness  policy,  using  as  a 
framework  the  definition  in  section  3(4) ,. 
of  the  Regional  Act.  The  cost- 
effectiveness  policy  should  provide 
considerable  flexibility  in  the 
determination  of  a  resource's  cost- 
effectiveness.  Thus  the  concern  that  a 
cost-effectiveness  requirement  in  the 
Billing  Credits  Policy  might  significantly 
hamper  local  initiative  in  resource 
development  has  been  substantially 
assuaged. 

BPA  is  continuing  to  develop  its 
resource  programs  and  policies.  Cost 
effectiveness  is  a  major  tenet  of  all  these 
programs  except  for  research, 
development,  demonstration  projects, 
and  for  billing  credits.  The  absence  of  a 
cost-effectiveness  requirement  in  the 
Billing  Credits  Policy  may  raise 
questions  of  consistency  among  BPA 
programs. 

BPA  had  a  number  of  questions  on  the 
issue  of  whether  to  require  a  cost- 
effectiveness  determination  for 
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conservation  resources  under  billing 
credits. 

In  formulating  the  final  Billing  Credits 
Policy,  BPA  was  particularly  concerned 
about  the  effects  of  applying  a  cost- 
effectiveness  standard  to  potential 
billing  credit  conservation  resources. 
BPA  believes  that  conservation 
resources  already  have  significant 
restraints  on  their  eligibility  for  a  billing 
credit  because  of  the  requirement  that 
these  resources  must  be  "independently 
undertaken."  This  precludes  eligibility 
for  a  conservation  measure  contained  in 
BPA's  conservation  programs. 

The  Regional  Act  requires  that  BPA 
acquire  cost-effective  conservation.. 
Were  BPA  to  apply  a  cost-effectiveness 
requirement  to  potential  conservation 
billing  credit  resources,  eventually  few  if 
any,  measures  would  qualify  for  a 
billing  credit  because  BPA  would 
presumably  have  already  included  them 
in  its  conservation  programs.  A  billing 
credit  may  be  granted  only  for 
conservation  measures  or  actions  that 
go  beyond  BPA's  programs  to  capture 
conservation  that  is  presumably  not 
cost-effective,  at  least  on  a  regional 
basis.  BPA  believes  that  this  is  what 
Congress  intended  under  the  Regional 
Act.  Not  requiring  a  cost-effectiveness 
determination  under  billing  credits  for 
conservation  resources  would  therefore 
be  consistent  with  this  legislative 
mandate. 

II.  Amended  Language 

The  language  changes  follow.  Deleted 
language  is  set  within  brackets.  New  or 
revised  language  is  inserted  and  set 
within  arrow  marks. 

Section  2:  Definitions 

Section  2,  paragraph  (r)  is  amended  to 
include  the  following  at  the  end  of  the 
definition  of  "cost-effective:" 

►  For  purposes  of  this  paragraph,  the 
term  "system  cost"  means  an  estimate 
of  all  direct  costs  of  a  measure  or 
resource  over  its  effective  life,  including, 
if  applicable,  the  cost  of  distribution  and 
transmission  to  the  consumer  anu, 
among  other  factors,  waste  disposal 
costs,  end-of-cycle  costs,  and  fuel  costs 
(including  projected  increases),  and  such 
quantifiable  environmental  costs  and 
benefits  as  the  Administrator 
determines,  on  the  basis  of  a 
methodology  developed  by  the  Council 
as  part  of  the  plan,  or  in  the  absence  of 
the  plan  by-the  Administrator,  are 
directly  attributable  to  such  measure  or 
resource.-^ 

►  In  determining  the  amount  of  power 
that  a  conservation  measure  or  other 
resource  may  be  expected  to  save  or 
produce.'Vthe  Council  or  the 
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Administrator,  as  the  case  may  be,  shall 
take  into  account  projected  realization 
factors  and  plant  factors,  including 
appropriate  historical  experience  with 
similar  measures  or  resources.-^ 

►  For  purposes  of  this  paragraph,  the 
"estimated  incremental  system  cost"  of 
any  conservation  measure  or  resource 
shall  not  be  treated  as  greater  than  that 
of  any  nonconservation  measure  or 
resource  unless  the  incremental  system 
cost  of  such  conservation  measure  nor 
resource  is  in  excess  of  110  per  centum 
of  the  incremental  system  cost  of  the 
nonconservation  measure  or  resource. << 

Section  5:  Qualifying  Renewable 
Resources,^ 

(Delete.) 

C(2)  In  analyzing  the  environmental 
effects  of  a  renewable  resource,  the 
Administrator  shall  take  into  account 
quantifiable  environmental  costs  and 
benefits  directly  attributable  to  a 
resource.       « 

(3)  Neither  the  Admmistrator  nor  a 
customer  seeking  a  billing  credit  need 
show  that  a  renewable  resource  is  cost- 
effective  to  be  eligible  for  a  billing 
credit.J 
\(Replace  with:) 

►  {2)  The  Administrator  may  not  grant 
a  billing  credit  to  a  customer  for  a 
renewable  resource  until  the  resource  is 
shown  to  be  cost-effective.  ■< 

The  rest  of  section  5  is  accordingly 
renumbered  with  section  5(b)(4) 
becoming  section  5(b)(3]. 

Section  6:  Qualifying  Multipurpose 
Projects 

(Delete:) 

[(2)  In  analyzing  the  environmental 
effects  of  a  multipurpose  project,  the 
Administrator  shall  take  mto  account 
quantifiable  environmental  costs  and 
benefits  directly  attributable  to  a 
project. 

(3)  Neither  the  Administrator  nor  a 
customer  seeking  a  billing  credit  need 
show  that  a  multipurpose  project  is  cost- 
effective  to  be  eligible  for  a  billing 
credit.] 

(Replace  with:) 

►  (2)  The  Administrator  may  not  grant 
a  billing  credit  to  a  customer  for  a 
multipurpose  project  until  the  project  is 
shown  to  be  cost-effective.-^ 

The  rest  of  section  6  is  accordingly 
renumbered  with  section  6(b)(4) 
becoming  section  6(b)(3). 

Section  7:  Other  Qualifying  Resources 

(Delete:) 

t(2)  In  analyzing  the  environmental 
effects  of  the  resource,  the 
Administrator  shall  take  into  account 
quantifiable  environmental  costs  and 


benefits  directly  attributable  to  a 
resource. 

(3)  Neither  the  Administrator  nor  a 
customer  seeking  a  billing  credit  need 
show  that  a  resource  is  cost-effective  to 
be  eligible  for  a  billing  credit.J 

(Replace  with:) 

►  (2)  The  Administrator  may  not  grant 
a  billing  credit  to  a  customer  for  any 
other  qualifying  resource  until  the 
resource  is  shown  to  be  cost-effective.-^ 

The  rest  of  section  7  is  accordingly 
renumbered  with  section  7(b)(4) 
becoming  section  7(b)(3). 

Issued  in  Portland.  Oregon  on  August  2Z 
1984. 

Robert  E.  Ratcliffe. 

Acti  ng  A  dm  m  is  tra  tor 

(FB  Doc  84-23033  Filed  »-29-M  8:45  am) 
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Economic  Regulatory  Administration 

(Docket  No.  ERA-FC-84-004;  OFP  Cas« 
Nos.  50076-9142-08.  09-22] 

Order  Granting  Exemption;  IMunicipai 
Light  and  Power.  Anchorage,  AK 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Order  Granting  Municipal  Light 
and  Power.  Anchorage.  Alaska. 
Exemptions  From  the  Prohibitions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978. 

summary:  On  February  3, 1984, 
Municipal  Light  and  Power  (ML&P). 
Anchorage,  Alaska,  filed  a  petition  with 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  permanent  reliability 
of  sen.ice  exemptions  for  two  proposed 
new  electric  powerplants  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978.  42 
U.S.C.  8301  et  seq.  (FUA  or  "the  Act"). 
Title  II  of  FUA  prohibits  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  any  new  electric 
powerplant  and  the  construction  of  such 
a  powerplant  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
the  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501,  and  503.  The 
final  rules  governing  the  reliability  of 
service  exemption.  10  CFR  503.40,  were 
published  at  46  FR  59872  (December  7, 
1981). 

The  units  for  which  ML&P  seeks 
exemptions  are  two  natural  gas-fired 
combustion  turbines  with  namepiate 
ratings  of  80  MW  each,  that  will  operate 
in  combined  cycle  with  a  heat  recovery 


steam  turbine  unit  (as  a  base  load 
integrated  system)  to  produce  electrical 
power  at  the  George  M.  Sullivan 
Generating  Station.  Anchorage.  Alaska. 
The  new  units,  identified  as  Units  8  and 
9  (hereafter  "Sullivan  8  and  9")  are 
expected  to  commence  operations  to 
meet  load  forecast  electrical  demands 
commencing  in  1984. 

Pursuant  to  section  212(f)  of  the  Act 
and  10  CFR  503.40,  ERA  hereby  issues 
this  order  granting  th  MLAP  permanent 
reliability  of  service  exemptions  from 
the  prohibitions  of  FUA  for  its  two 
proposed  new  electric  powerplants. 
Sullivan  8  and  9,  at  the  George  M. 
Sullivan  Generating  Station. 

The  basis  for  ERA's  order  is  provided 
in  the  suppi^mentary  information 
section  below. 

DATES:  In  accordance  with  section 
702(a)  of  FUA.  this  order  and  its 
provisions  shall  take  effect  on  October 
29, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  McCann,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  1000  Independence 
Avenue,  SW.,  Room  GA-073. 
Washington.  DC.  20585.  Phone  (202) 
252-1649 

Steven  E.  Ferguson,  Office  of  General 
Counsel,  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Room 
6D-033,  Washington,  DC.  20585, 
Phone  (202)  252-6947 

The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
IS  available  for  inspection  upon  request 
at  the  Department  of  Energy  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW.,  Room  lE- 
190,  Washington,  D.C.  20585,  Monday 
through  Friday,  8:00  a.m. -4:00  p.m. 
SUPPLEMENTARY  INFORMATION:  ML&P 

proposes  to  install  two  new  combustion 
turbine  powerplant  units,  SuUivan  B  and 
9.  at  its  George  M.  Sullivan  Generating 
Station,  located  in  Anchorage,  Alaska. 
The  new  units,  together  with  a  heat 
recovery  steam  unit,  will  operate  as  a 
base  load  integrated  system,  producing 
electricity  to  meet  forecast  demands, 
commencing  "with  the  winter  of  1984-85. 

Section  212(f}  of  FUA  and  10  CFR 
503.40  provide  for  a  permanent 
exemption  for  powerplants  necessary  to 
maintain  reliability  of  service.  In 
addition,  section  317  of  Pub.  L  97-394 
(42  U.S.C.  8322)  provides  that: 

In  the  ca»e  of  any  new  electric  power  plant 
located  in  Alaska  for  which  a  petJUon  is 
accepted  after  the  date  of  enactment  of  thw 
Act.  but  before  December  31,  1985,  pursuant 
to  section  212(f)  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
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gas  (as  that  term  is  deHned  in  such  Act),  as  a 
primary  energy  source  in  such  power  plant, 
the  petitioner  shall  be  deemed  to  have  made 
the  demonstrations  required  by  clauses  {1) 
and  (2)  of  such  section  and  such  exemption, 
subject  to  the  other  application  provisions  of 
such  Act.  shall  be  granted  by  the  Secretary  of 
Energy.  Nothing  in  this  section  shall  apply  to 
any  new  electric  power  plant  using  natural 
gas  produced  from  the  Pnidhoe  Bay  unit  of 
Alaska. 

In  accordance  with  the  procedural 
requirements  of  FUA  and  10  CFR 
501.3(dl,  ERA  published  its  Notice  of 
Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  relating 
to  Sullivan  8  and  9  in  the  Federal 
Register  on  June  12. 1984  (49  FR  24168) 
commencing  a  45-day  public  comment 
period  pursuant  to  section  701(c)  of 
FUA.  As  required  by  section  701(f)  of 
the  Act.  ERA  provided  a  copy  of  ML&P's 
petition  to  the  Environmental  Protection 
Agency  for  its  comments.  During  that 
period,  interested  persons  were  also 
afforded  an  opportimity  to  request  a 
public  hearing.  The  period  for  submitting 
comments  and  for  requesting  a  public 
hearing  closed  July  27, 1984.  No 
comments  were  received  and  no  hearing 
was  requested. 

In  accordance  with  the  requirements 
of  10  CFR  503.40  (a)  and  (c),  ML&Fs 
petition  for  permanent  exemptions  for 
Sullivan  8  and  9  included  evidence  and 
supporting  information  demonstrating 
that  Sullivan  8  and  9  are  qualifying 
powerplants  under  section  317  of  Pub.  L. 
97-394;  that  no  alternate  power  supply 
exists;  and  that  the  use  of  mixtures  in 
the  units  is  not  feasible.  In  addition. 
ML*P  submitted  an  environmental 
impact  analysis,  as  required  by  10  CFR 
503.13. 

NEPA  Compliance 

After  review  of  ML&Ps  environmental 
impact  analysis  and  other  relevant 
information.  ERA  has  determined  that 
the  granting  of  the  requested  exemptions 
would  clearly  not  result  in  significant 
effects  on  the  quality  of  the  human 
environment,  and.  as  such,  requires 
neither  an  environmental  impact 
statement  nor  an  Environmental 
Assessment.  ERA's  compliance  with  the 
documentary  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  have  accordingly  been 
satisfied  by  the  preparation  of  a 
memorandum  for  the  file  in  accordance 
with  section  A.3(c)(l)  of  DOE's  NEPA 
guidelines. 

Decision  and  Order 

Accordingly,  based  upon  the  entire 
record  of  this  proceeding,  ERA  has 
determined  that  ML&P  has  satisfied  all 
of  the  eligibility  requirements  for  the 
requested  exemptions  as  set  forth  in  10 
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CFR  503.40.  and  pursuant  to  section 
212(F)  of  FUA.  ERA  hereby  grants  ML&P 
permanent  reliability  of  service 
exemptions  for  two  new  electric 
powerplants  to  be  installed  at  the 
George  M.  Sullivan  Generating  Station, 
Anchorage.  Alaska,  permitting  the  use  of 
natural  gas  or  petroleum  as  a  primary 
source  in  the  units. 

Pursant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  at  any  time  before  the  60th  day 
following  the  publication  of  this  order  in 
the  Federal  Register. 

Issued  in  Wasington.  D.C.  on  August  23. 
1984 

Robert  L.  Da  vies, ' 

Director.  Coal  and  Electricity  Division,  Office 
of  Fuels  Programs,  Economic  Regulatory 
Administration. 

(FK  I)tjc  84-2.TC34  Filed  S-.S-84;  8:45  am) 
BILLING  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP-649-OOOj 

Colorado  Interstate  Gas  Co.;  Request 
Under  Blanket  Authorization 

August  24.  1984.     I 

Take  notice  that  on  August  14. 1984, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP84-649-000  a  request  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
CIG  proposes  to  transport  natural  gas 
for  an  eligible  end-user  under  the 
authorization  issued  in  Docket  No. 
CP83-21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  up  to  5,000 
Mcf  of  natural  gas  per  day  for  the 
account  of  NGL  Production  Company 
(NGL)  pursuant  to  a  gas  transportation 
agreement  (Agreement)  dated  July  3. 
1984. 

CIG  states  that  it  would  transport  the 
gas  for  the  account  of  NGL  from  existing 
points  of  interconnection  between  the 
Montana-Dakota  Utilities  Company 
(Mondak)  pipeline  and  the  CIG  pipeline 
in  Park  County,  Wyoming,  and  Fremont 
County.  Wyoming,  to  Northwest 
Pipeline  Company  (Northwest)  in 
Sweetwater  County,  Wyoming,  or  at 
existing  interconnections  between 
Northwest  and  Mountain  Fuel  Resources 
(Mountain  Fuel)  in  Sweetwater  County, 
Wyoming,  and  Unitah  County,  Utah.  The 
Mountain  Fuel  dehvery  points  would 


only  be  used  subject  to  mutual 
agreement  of  Northwest,  CIG.  and 
Mountain  Fuel  for  specific  periods  of 
time  and  for  agreed-upon  volumes  of 
gas,  it  is  stated.  CIG  indicates  there 
would  be  no  additional  cost  to  NGL  or 
CIG  for  using  these  additional  delivery 
points. 

CIG  states  that  the  gas  is  purchased 
by  Overthrust  Gas  Brokers  Company 
(OGBC)  from  Cities  Service  Oil 
Company  (Cities)  and  sold  by  OGBC  to 
NGL  pursuant  to  a  gas  ptuchase 
contract  dated  January  18. 1984.  CIG 
indicates  that  NGL  has  agreed  to  pay 
OGBC  S2.455  per  million  Btu  for  the  gas 
which  incudes  OGBC's  agency  fee  of 
12.0  cents  per  million  Btu  and 
reimbursement  of  23.5  cents  per  million 
Btu  for  Mondak's  transportation  charge 
incurred  in  delivering  the  gas  to  CIG. 

CIG  proposes  to  charge  NGL  a  rate  of 
36.08  cents  per  Mcf  plus  and  AIC  charge 
of  2.5  cents  per  million  Btu.  it  is 
indicated.  These  rates  are  set  forth  in 
CIGs  Rate  Schedule  AIC-1  in  CIG's 
FERC  Gas  Tariff  Original  Volume  No.  1. 
it  is  explained.  CIG  states  that  the 
proposed  end-use  of  this  gas  is  to 
replace  fuel  and  shrinkage  in  the 
processing  of  Northwest's  gas  at  NGL's 
processing  plants. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary.  • 

|FR  Doc  84-23011  Filed  S-2»-64;  8:48  am] 
BILUNQ  CODE  B717-01-M 


[Docket  No.  CP84-650-000] 

Colorado  Interstate  Gas  Co.;  Request 
Under  Blanket  Authorization 

August  24,  1984. 

Take  notice  that  on  August  14. 1984. 
Colorado  Interstate  Gas  Company 
(CIG).  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 


Federal  Regirter  /  Vol.  49.  No.  170  /  Thursday.  August  30.  1964  /  Notices 


*       I 


CP84-85O-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  CIG  proposes  to 
transport  gas  on  behalf  of  NGL 
Production  Company  (NGL)  under 
authorization  issued  in  Docket  No. 
CP83-21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  up  to  3.000 
Mcf  of  natural  gas  per  day  for  NGL  for  a 
term  expiring  June  30, 1985.  It  is  stated 
that  NGL  would  purchase  the  subject 
.  natural  gas  frtim  Industrial  Gas  Services. 
_  Inc.,  at  the  outlet  of  the  Raymer  Plant  in 
Weld  County,  Colorado.  CIG  states  that 
Northwest  Central  Pipeline  Corporation 
(Notherwest)  would  transport  NGL's  gas 
from  the  outlet  of  the  Raymer  Plant  for 
delivery  to  CIG  at  existing  points  in 
Sweetwater,  Wyoming.  It  is  indicated 
that  CIG  would  transport  and  deliver 
NGL's  gas  to  Northwes^at  three  existing 
points  of  delivery,  two  in  Sweetwater 
County,  Wyoming  and  one  Uintah 
County,  Utah.  It  is  explained  that  the 
Uintah  County  and  one  of  the 
Sweetwater  County  delivery  points  are 
where  Northwest  receives  gas  from 
Mountain  Fuel  Resources  for  the 
account  of  CIG.  It  is  further  stated  that 
Northwest  would  transport  and  deliver 
NGL's  gas  to  NGL's  Foundation  Creek. 
North  Douglas  Creek,  and  Moxa  Arch 
processing  plants  located  in  Rio  Blanco 
County,  Colorado,  and  Lincobi  County, 
Wyoming. 

It  is  indicated  that  NGL  would  use  the 
subject  gas  exclusively  to  help  replace 
the  fuel  and  shrinkage  incurred  in 
processing  Northwest's  gas  at  NGL's 
processing  plants. 

CIG  proposes  to  charge  NGL  a 
transportation  rate  of  36.08  cents  per 
Mcf  plus  an  added  incentive  charge  of 
2.5  cents  per  million  Btu.  It  is  stated  that 
the  transportation  rate  is  CIG's 
systemwide  rate  based  upon  the  settled 
cosl-of-service  in  Docket  No.  RP82-54 
and  that  the  rate  is  stated  in  CIG's  Rate 
Schedule  AIC-1  in  in  CIG's  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

Any  person  or  the  Commission's  staff 
may,  within  days  after  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act, 
Kenneth  F.  Plumb, 
Secretary- 

|FR  Doc  84-23012  Fli«J  •-2»-a4.  •:««  ami 
BILLIMQ  COOC  1717-01-11 

(Docket  No.  CP63- 272-000,  et  ai] 

Consoltdated  Gas  Transmission  Corp.; 
Redesignation 

August  27.  1984. 

On  June  1, 1984.  Consolidated  Gas 
Transmission  Corporation  filed  in 
Docket  No.  CP63-272-000.  et  ol..  a 
petition  requesting  that  it  be  designated 
as  holder  of  the  effective  Natural  Gas 
Act  certificates  of  public  convenience 
and  necessity  issued  to  Consolidated 
Gas  Supply  Corporation.  In  accordance 
with  a  dissolution  of  the  Consolidated 
Gas  Supply  Corporation  and  pursuant  to 
authorization  issued  December  20, 1983. 
in  Docket  No.  CP8O-346-OO0.  25  FERC 
^61,397,  the  jurisdictional  natural  gas 
operations  are  to  be  conducted  by  and 
under  the  name  of  Consolidated  Gas 
Transmission  Corporation.  By  the  order 
of  December  20. 1983,  the  Commission 
reissued  to  Consolidated  Gas 
Transmission  Corporation  the  then- 
effective  certificates  of  Consohdated 
Gas  Supply  Corporation.  These  are 
identified  in  the  appendix  hereto. 

The  applications  currently  pending 
before  the  Commission  which  were  filed 
by  Consolidated  Gas  Supply 
Corporation,  the  authorizations  issued 
to  Consolidated  Gas  Supply  Corporation 
since  December  20,  1983,  the  F.E.R.C. 
Gas  Tariff  on  file,  and  any  other  records 
or  proceedings  relating  to  the  former 
Consolidated  Gas  Supply  Corporation 
are  hereby'redesignated  as  those  of 
Consolidated  Gas  Transmission 
Corporation. 

A  listing  of  authonzations  and 
pending  proceedings  is  set  forth  in  the 
appendix. 

This  action  is  taken  pursuant  to  18 
CFR  375.302(8)  of  the  Commission's 
rules.  ( 

Kenneth  F.  Plumb. 
Secretary. 

Appendix-Consolidated  Gas 
Transmission  Corporation 

List  of  Certificates  Issued  Prior  to 
December  20,  1983 

CP63-272-000,  CP63-285,  CP63-302, 
CP63-311,  CP64-35,  CP64-56,  CP65- 
394,  CP66-45,  CPe6-225.  CP66-250, 
CPe6-290,  CP66-343,  CP67-^.  CP67-40, 


CP67-212,  CP67-254,  CP67-a07.  CP87- 
328,  CP67-372,  CP68-9,  CP8»-113, 
CP68-260,  CP68-281,  CP68-298.  CP68- 
315,  CP69-17.  CPe&-78,  CP8e-87, 
CP69-92,  CP69-120,  CP69-207,  CP89- 
235.  CPe9-242,  CP69-253,  CPe9-264. 
CP69-274,  CP69-286,  CP26-292.  CP69- 
308,  CP70-31,  CP70-170,  CP70-215. 
CP70-227,  CP70-250,  CP70-263.  CP71- 
17,  CP71-46.  CP71-100.  CP71-101, 
CP71-102,  CP71-103.  CP71-104,  CP71- 
105.  CP71-212.  CP71-251,  CP72-40. 
CP72-173,  CP72-183,  CP72-203,  CP72- 
213,  CP72-249,  CP72-250,  CP72-300- 
015,  CP72-303,  CP73-146,  CP73-242, 
CP73-288,  CP73-313,  CP74-fr-000, 
CP74-34.  CP74-168.  CP74-229,  CP74- 
249,  CP74-268.  CP74-276.  CP75-4. 
CP75-5.  CP7S-8,  CP75-22,  CP75-158- 
006.  CP75-233.  CP75-259,  CP75-260. 
CP76-^.  CP76-180,  CP76-280.  CP76- 
265-002.  CP76-294.  CP76-295.  C3>76- 
396,  CP77-144.  CP77-201.  CP77-205. 
CP77-257,  CP77-336.  CP77-355.  CP77- 
372.  CP77-538-001,  CP77-585.  CP78- 
22.  CP78-55.  CP78-141,  CP78-143, 
CP78-161.  CP78-225,  CP78-2e9.  CP78- 
288,  CP78-289.  CP7&-377,  CP78-394. 
CP78-479.  CP78-506,  CP78-529.  CP79- 
26,  CP79-92,  CP79-132.  CP79-190. 
CP79-193.  CP79-228,  CP7»-272,  CP79- 
31&-002.  CP79-333,  CP79-370,  CP79- 
419,  CP80-44,  CP80-121.  CP80-208, 
CP80-223-001,  CP80-2eO-004.  CP80- 
266,  CP80-2g2,  CPaD-293.  CP80-296. 
CP80-299,  CP8O-307,  CP80-33a  CP80- 
375,  CP80-385,  CP80-442-000,  CP80- 
455,  CP80-486,  CP81-179-00a  CP81- 
187-000,  CP81-1 88-004,  CP81-244-000, 
CP81-277-002,  CP81-284-000.  CP81- 
285-000.  CP81-289-000.  CP81-385-000. 
CP81-407-000,  CP81-447-000,  CP81- 
452-000,  CP81-464-000.  CP81-519-000. 
CP81-528-000.  CP82-1 0-000,  CP82-n- 
001,  CP82-61-001.  CP82-1 13-000, 
CP82-1 35-000,  CP82-162-0Oa  CP82- 
187-001,  tP82-191-001,  CP82-195-900. 
CPe2-277-000,  CP82-353-000,  CP82- 
381-002.  CP82-415-000.  CP82--531-000, 
CP82-537-000.  CP82-557-000,  CP83-3- 
000.  CP83-52-000,  CP83-82-000,  CP83- 
176-001,  CP83-1 77-000.  CP83-338-000. 
CP83-382-000,  CP83-388-000,  CP83- 
403-004,  CP83-460-000 

Consolidated  Gas  TransmisskiD 
Corporation 

List  of  Certificates  Issued  Since 
December  20.  1983,  and  Pending 

Certificate  Applications 

CP81-31-002. 

CP83-403-000, 

CP83-410-003, 

CP84-52-000, 

CP84-128-000. 

CP84-127-000. 

CP84-274-000. 
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CP84-28CM)01. 
CP84-300-000 

Consolidated  Gas  Transmission 
Corporation 

List  of  the  Tariff.  Rate,  and  Other 
Proceedings 

RP67-2.  RP6&-10.  RP69-19.  RP70-2, 
RP71-52.  RP71-71.  RP71-77.  RP71-126, 
RP72-29.  RP72-34.  RP72-43.  RP72-47. 
RP72-57,  RP72-10.  RP72-11.  RP72-124, 
RP72-141,  RP73-2.  RP73-25,  RP73-26. 
RP73-27,  RP73-28,  RP73-29.  RP73-30, 
RP73-31.  RP73-32.  RP73-33,  RP73-34. 
RP73-56,  RP73-67.  RP73-81.  RP73-107- 
008,  RP73-115,  RP74-32,  RP74-38. 
RP74-67,  RP74-90,  RP75-5,  RP75-n. 
RP75-14.  RP75-18,  RP75-91.  RP76-72, 
RP77-7.  RP77-29.  RP77-39,  RP77-140- 
000,  RP78-52-015,  RP79-22-015.  RP79- 
47,  RP79-73,  RP80-12.  RP80-52.  RP80- 
16-015,  RP80-67.  RP80-116,  RP81-12- 
000.  RP81-63-000,  RP81-77-000.  RP81- 
80-009.  RP81-n4-005,  RP82-30-000, 
RP82-64-000,  RP82-115-000,  RP83-92- 
000.  RP83-1 26-000,  RP84-23-002.    ' 
RP84-35-001.  TA80-1-22-000,  TA8(>- 
2-22-003,  TA81-1-22-00O.  TA81-2-22- 
000.  TA82-1-22-000,  TA82-2-22-005. 
TA83-1-22-000,  TA83-2-22-0O4. 
TA84-1-22-005.  TA84-2-22-001 , 
TA78-11,  TA79-31.  TA79-100.  TA80-6. 
TA80-29.  TA81-2&-000,  TA82-1 7-000. 
TA83-7-000,  SA80-9.  GP80-12-002, 
GT81-4-000,  Gt83-24-000,  ST80-100. 
ST81-196-000.  ST81-260-000.  ST82- 
273-000,  ST83-64-000.  ST83-71-000, 
ST83-120-000.  ST83-259-000.  ST83- 
266-000.  ST83-456-000,  ST83-757-000, 
578^-758-000 

Consolidated  Gas  Transmission 
Corporation 

List  of  Pending  Cases  in  Which 
Interventions  Have  Been  Filed 

Boundary  Gas,  Inc. 

CP81 -107-000 

Tennessee  Gas  Pipeline  Company 

RP77-62.  RP80-97,  RP81-54-000,  RP81- 
56-000,  RP82-10-000,  RP82-1 2-000, 
RP82-121-000,  RP82-125-000,  RP83-a- 
000.  RP83-19-000.  RP83-74-000.  RP83- 
109-000.  RP84-3-000.  RP84-17-000, 
TA82-1-9-000,  TA82-2-9-000,  TA83- 
1-9-000,  TA83-2-9-000  &  001.  CI83- 
289-000,  CI83-502-000 

Tennessee-Boundary 

CP81-296-000,  CP82-470-000.  CP82-544- 
000 

Texas  Eastern  Transmission 
Corporation 

RP74-I1.  RP79-28-O02,  RP81-81-000. 
RP83-109-000,  RP83-9-000,  RP83-102- 
000.  RP82-446-000.  RP83-224-000. 
TA83-2-17-000,  TA84-1-1 7-000.     ' 
TC82-^2-000 


Texas  Gas  Transmission  Corporation 

RP83-131-001,  RP83-403-000,  CP82-41&- 
000,  CP82-419-000,  CP83-485-000, 
CP84-56-000,  TA83-1-1 8-001,  TA83- 
2-18-000  TA84-1 -18-003 

Transcontinental  Gas  Pipe  Line 
Corporation 

RP82-3-000,  RP82-55-000.  RP83-1 1-000, 
RP83-30-002,  RP83^9-000,  RP83-137- 
000,  RP84-38-000,  CP77-453,  CP78- 
328-004.  CP82-1 25-003,  CP82-3e5-0OO. 
CP82-5O3-000.  TA81 -1-29-002,  TA83- 
2-29-000    ' 

United  Gas  Pipe  Line  Company 

RP82-16-000,  RP82 -57-000,  RP83-52-000, 
RP83-53-000,  RP83-1 18-000.  RP84^2- 
000.  CP83-397-000.  TA82-2-1 1-000, 
TA83-1-11-000  TA84-1-11-000 

Carnegie  Natural  Gas  Company 
CP84-61-000 

Columbia  Gas  Transmission 
Corporation  j 

CP84-38-000  ' 

High  Island  Offshore  System 

CP75-104 

Northern  Natural  Gas  Company 

CP83-21-000  I 

Pipeline  Gas  Cutback  Procedures 

RP8^1 24-000 


IFR  Doc  04-23010  Filed  »-29-»l:  8:4S  ami 

nujMQ  cooE  sru-oi-M 
[Docket  No.  CP84-628-000] 

Mountain  Fuel  Resources,  Inc4 
Application 

August  24.  1984. 

Take  notice  that  on  August  1. 1984, 
Mountain  Fuel  Resources.  Inc. 
(Apphcant).  79  South  State  Street,  Salt 
Lake  City,  Utah  84147,  filed  in  Docket 
No.  CP84-628-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  one 
mainline  tap  and  related  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  construct  and 
operate  one  three-inch  tap  and  related 
metering  and  regulating  facilities  on  its 
transmission  Main  Line  No.  35  at  an 
estimated  cost  of  $63,588,  to  effect  the 
delivery  of  natural  gas  to  Mountain  Fuel 
Supply  Company  [Mountain  Fuel)  under 
Rate  Schedules  CD-I  and  X-33  of  its 
FERC  Gas  Tariff  for  ultimate  sale  to 


Exxon  Company,  U.S.A.  (Exxon).  It  is 
stated  that  deliveries  of  natural  gas  by 
Applicant  to  Mountain  Fuel  at  the 
proposed  mainline  tap  would  enable 
Mountain  Fuel  to  make  a  distribution 
Stile  of  up  to  2,300  Mcf  per  day  to  Exxon 
under  Mountain  Fuel's  Public  Service 
Commission  of  Wyoming  tariff.  It  is 
explained  that  Exxon  would  use  the  gas 
to  operate  equipment,  generate 
electricity  and  provide  space  heating 
during  construction  of  its  Shute  Creek 
gas  processing  plant  located  in  Lincoln 
County,  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  10,  1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notion'  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  to  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-23013  Filed  B-28-B4;  a.4S  ami 
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[Docket  No.  CP73-289-004] 

Natural  Gas  Pipeline  Company  of 
America;  Petition  To  Amend 

1     August  24,  1!^. 

Take  notice  that  on  August  2, 1984, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP73-289-004  a  petition  to  amend 
the  order  issued  December  10, 1973.  as 
amended,  in  Docket  No.  CP73-289 
pursuant  to  section  7  of  the  Natural  Gas 
Act  so  as  to  authorize  the  exchange  of 
natural  gas  between  Natural  and  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  at  additional  points  of 
delivery  in  Kenedy  and  Wharton 
Counties,  Texas,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 
:       Natural  states  that  the  December  10, 
1973,  order,  as  amended,  authorizes  the 
exchange  of  up  to  15,000  Mcf  of  natural 
gas  per  day  between  Natural  and  Texas 
Eastern.  Natural  proposes  that  the  order 
further  be  amended  to  provide  tw  o 
additional  points  of  delivery.  It  is  stated 
that  a  January  4, 1983.  amendment  to  the 
exchange  agreement  between  Natural 
and  Texas  Eastern  provides  for  an 
additional  point  of  delivery  to  Natural  at 
the  inlet  of  Natural's  existing 
measurement  facilities  on  the  outlet  of 
the  Santa  Gasoline  Plant  located  in 
Kenedy  County,  Texas.  It  is  further 
stated  that  a  September  15, 1983, 
amendment  to  the  exchange  agreement 
provides  for  an  additional  point  of 
delivery  to  Natural  at  an  existing 
interconnection  of  facilities  between 
Tennessee  Gas  Piepline  Company,  a 
Division  of  Tenneco  Inc..  and  Natural 
located  near  Hungerford.  Wharton 
County,  Texas.  Exchange  of  natural  gas 
at  the  Wharton  delivery  point  was 
implemented  under  Order  60,  it  is 
explained. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
September  13, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157,10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the, 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  84-230)5  Filed  6-29-84.  8:48  «in| 
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I  Docket  No.  CP84-644-O001 

Natural  Gas  Pipeline  Company  of 
America;  Request  Under  Blanket 
Auttiohzation 

August  24,  1984. 

Take  notice  that  on  August  13, 1984, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP84-644-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  that  Natural  proposes  to 
construct  and  operate  pipeline  and 
appurtenant  facilities  in  Vermilion  Block 
221  and  extending  to  a  point  of 
connection  with  Stingray  Pipeline 
Company's  (Stingray)  existing  20-inch 
pipeline  in  Vermilion,  SA.  Block  260, 
offshore  Louisiana,  under  authorization 
issued  in  Docket  No.  CP82^K)2-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Natural  states  that  it  has  contracted  to 
purchase  natural  gas  to  be  produced  by 
Shell  Offshore,  Inc.  (Shell),  in  Vermilion 
Blocks  220  and  221.  Natural  estimates 
that  the  proved  and  probable  reserves  in 
Blocks  220  and  221  are  apprcximate'.y 
138,000.000  Mcf  of  gas  of  which 
approximately  93,000,000  Mcf  are 
dedicated  to  Natural.  In  order  to  effect 
the  delivery  of  this  gas  onshore.  Natural 
proposes  to  construct  and  operate 
approximately  13.3  miles  of  12%-inch 
lateral,  a  dual  8-inch  measuring  facihty. 
12-inch  tie-in  and  appurtenant  facilities 
required  to  coruiect  Shell's  platform  in 
Vermilion  Block  221  to  a  point  of 
connection  with  Stingray's  existing  20- 
inch  pipeline  in  Vermilion.  SA.  Block 
260,  offshore  Louisiana.  Stingray  would 
transport  and  redeliver  onshore  such  gas 
to  Natural  pursuant  to  Natural's 
entitlements  under  Stingray's  presently 
effective  Rate  Schedule  T-1,  it  is 
explained. 

Natural  states  that  the  estimated  cost 
of  the  project  is  $8,580,000  which  would 
be  financed  initially  with  funds  on  hand, 
with  permanent  financing  being 
undertaken  as  part  of  Natural's  overall 
long  term  financing  program. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb,  i 

Secretary.  ^ 

(FK  Doc  84-23016  Filed  8-2S-64.  8:4S  ui|  I 
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I  Docket  No.  CP84-627-O001 

Nortftwest  Central  Pipeline  Corp^ 
Request  Under  Blanket  Autfiorization 

August  24, 1984. 

Take  notice  that  on  August  1, 1984, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  25128, 
Oklahoma  City,  Oklahoma  73125.  filed 
in  Docket  No.  CP84-627-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Northwest  Central  proposes  to  transport 
gas  on  behalf  of  NGL  Production 
Company  (NGL)  under  authorization 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  Central  proposes  to 
transport  up  to  3  billion  Btu  of  natural 
gas  jjer  day  for  NGL  for  a  term  expiring 
June  30, 1985.  It  is  stated  that  NGL 
would  purchase  the  subject  natural  gas 
from  Industrial  Gas  Services,  Inc.,  at  the 
outlet  of  the  New  Raymer  Plant  in  Weld 
County,  Colorado.  Northwest  Central 
states  that  the  gas  to  be  purchased  by 
NGL  involves  gas  suppHes  released  by 
Northwest  Central.  It  is  indicated  that 
this  gas  would  be  dehvered  into 
Northwest  Central's  pipeline  at  an 
existing  point  of  interconnection  and 
then  would  be  redelivered  to  Colorado 
Interstate  Gas  Company  (CIG)  for 
Northwest  Pipeline  Corporation's 
(Northwest)  account,  on  behalf  of  NGL, 
at  two  existing  points  of  connection  in 
Sweetwater  County.  Wyoming.  It  is 
stated  the  CIG  would  redeliver  NGL's 
gas  to  Northwest  at  existing  points  of 
coruiection  in  Sweetwater  County, 
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Wyoming,  or  Uintah  County,  Utah.  It  is 
further  stated  that  Northwest  would 
then  redeliver  thermally  equivalent 
volumes  of  gas.  less  fuel,  to  NGL's 
Foundation  Creek.  North  Douglas  Creek 
and  Moxa  Arch  processing  plants 
located  on  Northwest's  facilities  in  Rio 
Blanco  County,  Colorado,  and  Lincoln 
County,  Wyoming. 

It  is  indicated  that  NGL  would  use  the 
subject  gas  exclusively  to  help  replace 
the  fuel  and  shrinkage  incurred  in 
processing  Northwest's  gas  at  NGL's 
processing  plants. 

Northwest  Central  proposes  to  charge 
NGL  in  accordance  with  the  then 
effective  rates  and  provisions,  including 
added  incentive  charge,  set  forth  in 
Northwest  Central's  FERC  Gas  Tariff, 
Original  Volume  No.  2. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulation  under  the  Natural  Gas 
Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
KannetfaF.  Phimb, 
Secretary. 

(FR  Doc  84-23017  Piled  B-2a-M:  8:45  amj 
BILUNQ  CODE  •717-01-M 


I  Docket  Nos.  CP84-47S-O00  and  CP84-47S- 
0011  "»-*#»- 

Northwest  PIpeflne  Corp^  Request 
Under  Blanket  Authorization 

August  24.  19B4. 

Take  notice  that  on  June  11, 1984. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84106,  filed  in  Docket  No. 
CP84-75-000,  a  request  as  amended  on 
July  30, 1984.  in  Docket  No.  CP84-^75- 
001,  pursuant  to  §  157.2(»  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Northwest  proposes  to  transport  natural 
gas  on  behalf  of  NGL  Production 
Company  (NpL)  under  the  authorization 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  aa  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport  up  to 
3  billion  Btu  per  day  of  natural  gas  for 
NGL  for  a  term  expiring  June  30, 1985. 
The  request  indicates  that  the  natural 
gas  to  be  transported  would  be 
purchased  from  Industrial  Gas  Services, 
Inc.,  by  NGL  at  the  outlet  of  the  Raymer 
Plant  in  Weld  County.  Colorado,  and 
would  be  used  to  replace  fuel  and 
shrinkage  incurred  in  the  processing  of 
Northwests  gas  at  NGL's  processing 
plants. 

Nothwest  states  that  Northwest 
Central  Pipeline  Corporation  would 
transport  NGL's  gas  from  the  outlet  of 
the  Raymer  Plant  for  delivery  to 
Colorado  Interstate  Gas  Company  (CIG) 
at  existing  points  in  Sweetwater  County. 
Wyoming,  and  that  CIG  would  then 
transport  and  deliver  NGL's  gas  to 
Northwest  in  Sweetwater  County. 
Wyoming,  or  Uintah  County,  Utah.  It  is 
further  stated  that  Northwest  would 
transport  and  deliver  NGL's  gas  to 
NGL's  Foundation  Creek.  North  Douglas 
Creek  and  Moxa  Arch  processing  plants 
located  in  Rio  Blanco  County,  Colorado, 
and  Lincoln  County.  Wyoming. 

Northwest  proposes  to  charge  NGL  a 
mainline  transportation  rate  of  either 
1.25  cents  of  230  cents  per  million  Btu 
depending  on  which  processing  plant 
the  gas  is  delivered,  an  added  incentive 
charge  of  2.5  cents  per  million  Btu  and  a 
GRI  adjustment  of  1.18  cents  per  million 
Btu.  Northwest  also  proposes  to  retain 
0.83  percent  of  the  quantities 
ti-ansported  as  reimbursement  for 
mainline  fuel  usage. 

Any  person  of  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  purusant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  if  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc-  »4-23<n8  Filrf  S-2»4«:  MS  un) 
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(Docket  No.  CP84-647-000] 

Western  Gas  Interstate  Co.; 
Application 

August  24.  1984, 

Take  notice  that  on  August  13. 1984. 
Western  Gas  Interstate  Company 
(Western).  400  West  15th  Street,  Suite 
900.  Austin.  Texas  78701.  filed  in  Docket 
No.  CP84-647-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
an  off-system  limited-term  sale  of 
natural  gas  to  Southern  Union  Gas 
Company,  a  division  of  Southern  Union 
Company  (SUG),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  pubHc 
inspection. 

During  ihe  one  year  term  of  the  gas 
sales  agreement,  dated  August  8, 1984, 
between  SUG  and  Western,  Western 
proposes  to  sell  to  SUG  up  to  2,200,000 
Mcf  of  natural  gas  on  a  best-efforts, 
interrruptible  basis,  at  a  maximum  daily 
volume  of  10.000  Mcf.  Western  states 
that  the  gas  would  be  used  in  SUG's 
Austin.  Texas,  area  distribution  system. 
It  is  explained  that  the  gas  sales 
agreement  is  effective  on  the  date  of 
initial  delivery  of  gas  after  Western  and 
other  parties  providing  transportation  of 
the  gas  to  Austin.  Texas,  receive 
acceptable  Commission  authorization  to 
sell  or  transport  the  gas.  Western 
proposes  to  deliver  the  sales  volumes  to 
a  point  on  Panhandle  Eastern  Pipe  Line 
Company's  (Panhandle  Eastern)  pipeline 
located  in  Section  25,  T4N,  R22ECM, 
Beaver  County,  Oklahoma,  for 
transportion  by  Panhandle  Eastern  to 
the  Diamond  Shamrock  McKee 
processing  plant  (McKee  Plant)  located 
in  Section  399,  Blk.  44.  H&TC  Railroad 
Survey,  Moore  County,  Texas.  Western 
requests  authority  to  sell  the  gas  to  SUG 
at  Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.'s  (Northern), 
pipeline  facilities  at  the  outlet  of  the 
McKee  Plant.  The  gas  would  be 
tranported  to  Austin  for  SUG's  account 
by  Northern  and  Valero  Transmission 
Company,  it  is  submitted. 

Western  states  that  the  proposed  sale 
of  SUG  would  be  at  a  price  which  is  the 
higher  of  the  weighted  average  cost  per 
Mcf  of  gas  receivable  from  inventory 
under  the  Panhandle  Eastern  and 
Phillips  Petroleum  Company  (Phillips) 
exchange  banks  or  Western's  weighted 
average  cost  per  Mcf  of  gas  for  its 
Northern  Division  as  included  in  its  . 
currently  effective  purchased  gas 
adjustment. 
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Western  further  states  that  it  entered 
into  the  gas  sales  agreement  with  SUG 
in  order  to  reheve  the  excess 
deliverabihty  on  its  system  attributable 
to  the  imbalance  volumes  which  have 
built  up  under  the  aforementioned 
exchange  agreements  wiih  Panhandle 
Eastern  and  Phillips.  Western  indicates 
that  gas  would  be  made  available  to 
SUG  only  during  periods  when  Western 
is  not  allocating  quantities  of  gas  on  its 
system  pursuant  to  the  curtailment 
provisions  of  its  FERC  Gas  Tariff, 

Any  persort  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
ap'plication  should  on  or  before 
September  13,  1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10J.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wUl 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy-  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
'       and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Western  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-23019  Filed  8-29-»fc  8:45  iun| 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  .Notice  of  Implementation  of 
Special  Refund  Procedures  and 
Solicitation  of  Comments. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $165,068  21  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 
proceedings,  involving  the  following 
parties:  Bayside  Fuel  Oil  Depot 
Corporation  (Case  No.  HEF-0035),  Butler 
Petroleum  Corporation  (Case  No.  HEF- 
0046),  Central  Oil  Company  (Case  No. 
HEF-0047),  and  Lawrence  H.  Glover 
(Case  No.  HEF-0081). 
dates  and  address:  Comments  must 
be  filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington.  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  the  applicable  case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington,  D.C.  20585.  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.2a2(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  four  Consent  Orders 
entered  into  by  the  DOE  and  the 
following  parties;  Bayside  Fuel  Oil 
Depot  Corporation.  Butler  Petroleum 
Corporation.  Central  Oil  Company,  and 
Lawrence  H.  Glover  (the  consent  order 
firms).  These  Consent  Orders  settled 
possible  pricing  violations  in  the  firms' 
sales  of  refined  petroleum  productB  to 
customers  during  the  consent  order 
periods  referred  to  in  Appendix  A  to  the 
Proposed  Decision. 

The  Proposed  decision  sets  forth  the 
procedures  and  standards  that  the  EKDE 
has  tentatively  formulated  to  distribute 
the  contents  of  the  escrow  accounts 
funded  by  the  consent  order  finns 
pursuant  to  the  four  Consent  Orders. 
The  DOE  has  tentatively  decided  that 
these  consent  order  funds  sbould  be 


distributed  to  those  customers  of  the 
consent  order  finns  who  establish  that 
they  were  injured  by  the  firm's  alleged 
overcharges.  Such  customers  will 
receive  refunds  proportionate  to  the 
volume  of  motor  gasoline  they 
purchased  from  the  consent  order  firm. 
However,  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5.00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue. 
SW..  Washington.  D.C.  20585 

Dated:  August  23.  1964. 
George  B.  Breznay,  • 

Director.  Office  of  Hearings  and  Appeals. 
August  23,  1984. 

Proposed  Decision  and  Order  of  tlie 
Department  of  Energy 

Special  Refund  Procedures 

Name  of  Case:  Bayside  Fuel  Oil  Depot 
Corporation.  Butler  Petroleum 
Corporation.  Central  Oil  Company. 
Lawrence  H.  Glover. 

Date  of  Filing:  October  13, 1983 

Case  Numbers:  HEF-0035,  HEF-0046. 
HEF-0047,  HEF-0081. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Adnilnistration 
(ERA)  of  the  DOE  vnny  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  See  10  CFR  Part 
205.  Subpart  V.  The  ERA  filed  such  a 
petition  October  13, 1983,  requesting  tiial 
OHA  implement  special  refund 
proceedings  to  distribute  the  funds 
received  pursuant  to  Consent  Orders 
entered  into  by  the  DOE  and  the 
following  parties:  Bayside  Fuel  Oil 
Depot  Corporation  (Bas^ide),  Butler 
Petroleum  Corporation  (Butler),  Central 
Oil  Company  (Central),  and  Lawrence 
H.  Glover  (Glover)  (1)  (collectively 
referred  to  in  this  Proposed  Decision  as 
the  consent  order  firms). 
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I.  Bxckgroond 

Each  of  the  consent  order  firms  is  a 
"reseller-retailer"  of  "refined  petroleum 
products"  as  those  terms  were  defined 
in  10  CFR  212.31.  ERA  audits  of  the 
consent  order  firms  revealed  possible 
pricing  violations  of  the  Mandatory 
Petroleum  Price  Regulations. 
Subsequently,  each  of  these  firms 
entered  into  a  separate  Consent  Order 
with  the  DOE  in  order  to  settle  its 
disputes  with  the  DOE  concerning 
certain  sales  of  refined  petroleu.m 
products.  Pursuant  to  these  Consent 
Orders,  the  firms  agreed  to  pay  to  the 
DOE  specified  amounts  in  settlement  of 
their  potential  habilify  with  respect  to 
sales  to  their  respective  customers 
during  the  consent  order  periods.  The 
firms'  payments  are  currently  being  held 
in  separate  interest-bearing  escrow 
accounts  pending  distribution  by  the 
DOE.  The  names  and  locations  of  the 
firms,  the  settlement  amounts,  the 
products  covered  by  the  Consent 
Orders,  and  the  dates  of  the  consent 
order  periods  are  set  forth  in  Appendix 
A  to  this  Proposed  Decision. 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  readily  identify 
persons  who  may  have  been  injured  by 
alleged  or  adjudicated  violations,  or 
ascertain  the  amounts  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the 
Office  of  Hearings  and  Appeals  lo'^ 
fashion  procedures  to  distribute  refunds 
obtained  as  part  of  se/tlement 
agreements,  see  Offite  of  Enforcement. 
9  DOE  1  82.553  (19821;  Office  of 
Enforcement.  9  DOE  f  82.508  (1981); 
Off!ce  of  Enforcement,  8  DOE  \  82,597 
(1981)  (hereinafter  cited  as  Vickers). 

U.  Proposed  Refund  Procedures 

We  have  considered  the  ERA  petition 
to  implement  Subpart  V  proceedings 
with  respect  to  the  four  consent  order 
funds  and  have  determined  that  it  is 
appropriate  to  establish  such 
proceedings.  In  so  far  as  possible,  the 
consent  order  funds  should  be 
distributed  to  those  customers  of  the 
consent  order  firms  who  absorbed  (or 
were  injured  by)  the  consent  order  firms' 
price  increases  which  allegedly  were  in 
violation  of  DOE  regulations.  The  ERA 
audit  files  identify  a  number  of 
customers  that  purchased  refined 
petroleum  products  directly  from  the 
consent  order  firms  during  the  audit 


periods.  (2)  Their  names  are  set  forth  in 
Appendix  B.  While  no  specific  alleged 
overcharge  amounts  are  indicated  for 
these  customers,  in  our  view  they  may 
well  have  been  adversely  affected  by 
any  alleged  overcharges  by  the  consent 
order  firms  and  should  be  given  notice 
'  of  this  proceeding  and  an  opportunity  to 
request-*  refund.  We  also  recognize, 
however,  that  there  may  be  other 
purchasers  of  petroleum  products  from 
the  consent  order  firms  who  were  not 
mentioned  in  the  ERA  audit  files  and 
who  may  have  been  injured  by  the 
pricing  practices  of  one  of  the  consent 
order  firms  during  the  relevant  consent 
order  period.  We  therefore  propose  to 
establish  a  claims  procedure  in  which 
we  will  accept  applications  for  refund 
from  customers,  including  those  not 
listed  in  Appendix  B.  who  can 
demonstrate  that  they  were  injured  as  a 
result  of  any  alleged  overcharges  made 
by  one  of  the  consent  order  firms  during 
the  appropriate  consent  order  period.  [3] 

Many  of  the  consent  order  firms' 
customers  listed  in  Appendix  B  appear 
to  be  petroleum  product  resellers,  i.e., 
retailers  and  wholesalers.  We  propose 
that  these  firms  and  other  claimants 
who  resold  the  refined  petroleum 
products  they  purchased  from  one  of  the 
consent  order  firms  be  required  to 
demonstrate  that  they  did  not  pass  on  to 
their  customers  the  price  increases 
implemented  by  the  firm.  See,  e.g.. 
Vickers.  In  other  words,  resellers  of  a 
consent  order  firm's  products  will  be 
required  to  demonstrate  that  during  the 
relevant  consent  order  period  they 
would  have  maintained  their  prices  for 
the  petroleum  product  at  the  same  level 
had  the  alleged  overcharges  not 
occurred.  While  there  are  a  variety  of 
ways  to  make  this  showing,  a  reseller 
should  generally  demonstrate  that  at  the 
time  it  purchased  refined  petroleum 
products  from  a  consent  order  firm, 
market  conditions  would  not  permit  it  to 
Increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges  to  its  customers.  In 
addition,  the  reseller  must  show  that  it 
maintained  a  "bank"  of  unrecovered 
costs  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.  The  maintenance 
of  a  bank  will  not,  however, 
automatically  establish  injury.  See 
Tenneco  Oil  Co/Chevron  U.S.A.,  Inc., 
10  DOE  H  85,014  (1982);  Vickers  Energy 
Corp./Standard  Oil  Co.,  10  DOE  f  85,036 
(1982);  Vickers  Energy  Corp./Koch 
Industries,  Inc.,  10  DOE  |  85.038  (1982). 

We  recognize  that  the  type  of  showing 
referred  to  above  may  be  too 
complicated  and  burdensome  for 
resellers  which  purchased  relatively 


small  amounts  of  refined  petroleum 
products  from  a  consent  order  firm.  For 
example,  some  firms  may  lack  all  of  the 
records  necessary  to  prove  that  they  did 
not  pass  through  the  alleged  overcharges 
to  their  customers.  Firms  also  may  be 
discouraged  from  filing  an  application 
where  the  cost  of  compiling  the 
necessary  information  is  high  relative  to 
the  amount  of  their  potential  refund. 
Therefore,  after  examining  the  records 
in  each  of  the  cases  involved  in  this 
proceeding  to  assess  the  difficulty  firms 
will  have  in  gathering  the  data 
necessary  to  file  an  application,  we 
propose  that  a  reseller  whose  average 
monthly  purchases  of  a  consent  order 
firm's  refined  petroleum  products  during 
the  relevant  consent  order  period  are 
less  than  or  equal  to  the  threshold  level 
specified  in  Appendix  A  not  be  required 
to  present  a  detailed  showing  of  injury 
and  be  presumed  to  have  been 
adversely  affected  by  any  alleged 
overcharges. (•#)  See.  e.g..  Office  of 
Special  Counsel,  9  DOE  |  82.538  (1982); 
Vickers.  The  threshold  levels 
established  in  these  cases  vary  because 
of  different  circumstances  presented  in 
each  case.(5)  AppUcants  whose 
purchases  fall  below  the  threshold  level 
need  only  submit  information 
documenting  the  amount  of  refined 
petroleum  products  purchased  from  the 
consent  order  firm  during  the 
appropriate  consent  order  period  in 
order  to  demonstrate  injury  and  to 
receive  a  refund. 

Many  of  the  consent  order  firms' 
customers  listed  in  Appendix  B  appear 
to  the  ultimate  consumers  (end-users)  of 
the  petroleum  products  they  purchased 
from  the  consent  order  firms.  Our 
experience  in  prior  refund  proceedings 
leads  us  to  conclude  that  this  category 
of  customers  absorbed  the  consent  order 
firms'  alleged  overcharges  and  have 
thereby  been  injured,  since  they  did  not 
resell  the  covered  products  they 
purchased,  and  they  were  not  subject  to 
federal  energy  regulations.  See  Marion 
Corp.,  12  DOE  |  85,014  (1984);  Union 
Texas  Petroleum  Corp.,  6  Fed.  Energy 
Guidelines  I  90,052  (1984)  (Proposed 
Decision);  Standard  Oil  Co. .(Indiana)/ 
Union  Camp  Corp.  11  DOE  \  85.007 
(1983).  We  therefore  propose  that  to 
receive  a  refund,  these  applicants  only 
be  required  to  submit  information 
concerning  the  volume  of  their 
purchases  from  the  consent  order  firm 
during  the  appropriate  consent  order 
period. 

We  also  propose  that  firms  that  made 
only  spot  purchases  from  one  of  the 
consent  order  firms  be  presumed  to  have 
suffered  no  injury.  They  would  ikerefore 
be  ineligible  for  any  refund,  even  a 
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refund  at  or  below  the  threshold  level. 
As  we  have  previously  stated  with 
respect  to  spot  purchasers: 

|T]hose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
firms'  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's)  quoted  selhng  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers.  8  DOE  at  85.39fr-97.  The  same 
rationale  holds  true  in  the  present  case. 
Accordingly,  in  order  to  overcome  the 
rebuttable  presumption  that  they  were 
not  uijured,  in  addition  to  the  proof  of 
injury  required  of  those  resellers 
claiming  more  than  the  thre.shold 
amount,  any  reseller  claimants  who 
were  spot  purchasers  must  submit 
additional  evidence  to  establish  that 
they  were  unable  to  recover  the  product 
prices  they  paid  to  the  consent  order 
firms.  See  Office  of  Special  Counsel.  10 
DOE  I  85,048  at  88,200  (1982) 
(hereinafter  cited  as  Amoco]. 

III.  Calculation  of  Refund  Amounts 

We  must  further  determine  the  proper 
method  for  dividing  each  of  the  four 
consent  order  funds  among  successful 
applicants.  In  many  Subpart  V 
proceedings  we  have  based  the  refund 
amount  on  the  volume  of  petroleum 
products  which  an  applicant  purchased 
frorp  a  consent  order  firm.  See  Amoco; 
Viakers.  Under  this  method,  we  presume 
thet  the  alleged  overcharges  were 
spread  equally  among  all  gallons  of 
product  sold  which  were  covered  by  the 
consent  order.  We  believe  that  generally 
this  volumetric  approach  generally 
provides  an  equitable  framework  for 
refunds  where  the  ERA  audit  file  does 
not  specify  individual  overcharge 
amounts  for  each  of  a  firm's  customers. 
See  Amoco.  The  volumetric  method  also 
is  easy  to  administer  and  allows 
applicants  to  compute  readily  the  size  of 
their  potential  refund  and  thereby  make 
an  informed  choice  on  whether  to  file  an 
application.  Since  in  the  present  case 
the  information  available  in  the  ERA 
audit  files  is  insufficient  to  base  refunds 
on  the  amount  each  individual  applicant 
was  allegedly  overcharged,  we  propose 
to  use  the  volumetric  method  to  allocate 
the  four  consent  order  funds.(6) 

To  determine  the  volumetric  factor, 
each  consent  order  fund  will  be  divided 
by  the  estimated  total  volume  of  refined 
petroleum  products  sold  by  the  consent 
order  firm  during  the  relevant  consent 
order  period. (7)  The  volumetric  refund 
amounts  are  set  forth  in  Appendix  A.[0] 
In  each  case,  this  results  in  a  refund 
amount  for  each  gallon  of  refined 
petroleum  products  which  an  applicant 
purchased  from  the  consent  order  firm. 


The  interest  which  has  accrued  on  the 
money  in  each  escrow  account  will  be 
distributed  to  each  successful  claimant 
in  proportion  to  its  refund  amount 

We  further  propose  to  establish  a 
minimum  amount  of  $15  for  refund 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
Si 5.00  outweighs  the  benefits  of 
restitution  in  those  situations.  See.  e.g.. 
Amoco;  Uban  Oil  Co..  9  DOE  f  82,541  at 
85,225  (1982).  See  also  10  CFR  205.286(b). 

Refund  applications  in  these 
proceedings  should  not  be  filed  until 
issuance  of  a  final  Decision  and  Order. 
Detailed  procedures  for  filing 
applications  will  be  provided  in  the  final 
Decision  and  Order.  Before  disposing  of 
any  of  the  funds  received,  we  intend  to 
publicize  the  distribution  process  and  to 
provide  an  opportunity  for  any  affected 
party  to  file  a  claim.  In  addition  to 
publishing  copies  of  the  proposed  and 
final  decisions  in  the  Federal  Register, 
copies  will  be  provided  to  the  consent 
order  firms'  customers  whose  names 
and  addresses  we  have  obtained  from 
the  ERA  audit  files.  If  appropriate,  we 
also  intend  to  publicize  this  proceeding 
in  local  newspapers  in  the  areas  where 
the  consent  order  firms  conducted 
business. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  these  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 

It  Is  Therefore  Ordered  That: 

The  refund  amounts  remitted  to  the 
Department  of  Energy  by  the  consent 
order  firms  listed  in  Appendix  A  to  this 
Decision  and  Order  will  be  distributed 
in  accordance  with  the  foregoing 
determination. 

Footnotes 

(7)  The  DOE  entered  into  the  Glover 
Consent  Order  with  Lawrence  H.  Glover  and 
three  other  individuals:  Ruth  H.  Glover.  Terry 
Malcolm,  and  Bema  Eich 

\2)  With  regard  to  the  Glover  consent 
order,  the  record  indicates  that  Glover  had 
five  classes  of  purchaser  during  the  conaent 
order  period:  Wholesale  customers  (those 
who  resold  the  propane  they  bought  from 
Glover),  residential  metered  customen 
(individual  end-users  whose  purchaaer*  were 
gauged  using  a  meter),  industrial  metered 
customers  (commercial  end-users  witose 
purchase  were  gauged  using  a  meter), 
cylinder  customers  (end-users  who  purchsesd 
100  lb.  cylinders  of  propane  frooi  Gkjwer),  snd 
bulk  customers  [end-users  who  made  bulk 
purchasers  from  Glover).  However,  the 
Glover  Consent  Order  applies  only  to  the 
firm's  sales  to  its  bulk  class  of  purchaser. 
Therefore  only  customers  withm  that  class 


will  be  eligible  for  a  refund  from  the  Glover 
consent  order  fund. 

(3)  The  Bayside  Consent  Order  required 
Bayside  to  refund  $018  directly  to  the 
Environmental  Protection  Agency  of  the  CItj- 
of  New  York  (EPA/NYC).  This  sum 
represents  a  pro  rata  portion  of  the  amcunt 
Bayside  allegedly  overcharged  EPA/NYC 
during  the  period  November  1, 1973  through 
March  12. 1974,  according  to  a  Notice  of 
FVobable  Violation  issued  to  Bayside  on 
February  6, 1979  In  light  of  this  direct  refund 
by  Bayside.  we  propose  Jiat  EPA/NYC  be 
ineligible  for  a  further  refund  based  on  its 
purchases  during  that  period.  EPA/NYC  is 
eligible,  however  to  apply  for  a  refund  based 
on  any  purchases  it  made  from  Bayside 
during  the  remainder  of  the  Bayside  consent 
order  period,  March  13.  1974  through  April  30. 
1974. 

(•*)  As  stated  in  previous  Decisions,  the 
purpose  of  the  DOE  special  refund 
procedures  is  lo  provide  an  efficient  and 
equitable  mechanisim  for  refunding  money  to 
parties  who  were  injured  by  adjudicated  or 
alleged  overcharges.  See,  e.g..  Office  of 
Enforcement.  9  DOE  \  82.508  (1981).  To  this 
end,  the  DOE  regulations  governing  special 
refund  procedures  provide  that: 

In  estabhshing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 
10  CFR  205.282(e).  The  presumption  of  mfury 
with  regard  to  resellers  who  purchased  small 
volumes  of  the  consent  order  firms  refined 
petroleum  products  is  consistent  with  these 
principles.  It  reduces  the  amount  of 
information  these  firms  must  submit  with 
their  applications,  operates  to  distribute 
refunds  as  widely  as  possible  to  the  affected 
class,  and  reduces  administrative  costs  of 
processing  small  daims. 

(5)  In  determining  the  threshold  in  each 
case,  we  have  taken  into  consideration  the 
difficulty  resellers  would  have  in  compiling 
the  records  necessary  to  estabUsh  in^iry 
above  the  threshold  level  and  the  total 
amount  of  the  refund  to  which  such  firms 
would  be  entitled  to  receive  at  the  threshold 
level.  Specifically,  we  have  conaiitered  the 
volumetric  refund  factor  (see  part  III  the 
Decision),  the  length  of  time  since  the  conseni 
order  period,  and  the  number  of  months  in 
the  consent  order  period. 

As  in  pnor  refund  cases,  resellers  whose 
average  monthly  purchases  during  the  period 
for  which  a  refund  is  clamied  exseed  the 
threshold  level  may  elect  to  apply  for  a 
refund  based  on  the  threshold  amount 

[6]  The  volumetric  method  proi>osed  ir 
these  proceedings  represents  a  presumption 
as  to  the  allocation  of  alleged  ovcrdtaiyes 
among  a  consent  order  firm's  customers.  Any 
applicant  that  believes  that  it  bore  a 
disproportionate  percentage  of  atteged 
overcharges  resulting  in  economic  injury 
greater  than  the  volumetric  amount  may 
submit  information  to  suppori  its  claim.  Sme 
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Case 


Awoco.  10  DOE  at  88,199:  Hendels  Inc. 
No.  HEP0O89  (July  2a  1984)  [Proposed 
Decision). 

[7]  Because  the  ERA  audit  files  do  not  list 
the  volume  of  refined  petroleum  prodjcts 
sold  by  Butler  and  Bayside  for  the  entire 
consent  order  period*,  we  have  extrapolated 
sales  figures  for  these  firms  from  the 
available  audit  data. 

[8)  The  Central  Consent  Order  calls  for 
Central  to  remit  $54,799.12  to  the  DOE  in  four 


yearly  in.stallments  from  October  1.  1979 
through  October  1.  1982.  As  of  June  30,  1984 
however.  Central  has  paid  only  $41,099.34.  If 
Central  does  not  remit  the  remainder  of  the 
conse.nt  ordet  monies  hefnre  the  proressmg 
of  refund  application,?  in  this  proceeding 
rffunds  to  Central  8  customers  may  have  to 
be  reduced  p.-oportionally  For  this  reason,  no 
-efunds  will  be  distributed  from  the  Central 
escrow  fund  until  after  the  close  of  the  pf  ■■tod 
for  filing  refund  applications. 


Appendix  A 


Name  a(  firm 


Coosem  orfter  panoo 


Consent 
afTx>o'n( 


Proc.'ucts  ccrvBfwj 


Bayside    Fuel    01    Depol    Corp..     f4ov   1,  1973  to  Apr   30        $5172-  00     -.o   2  neawia  ot 
Broottlyn,  NY  '1974  ,  " 

B<j1l«r  Petroleum  Cop  ,  Butter  PA     Oct  1    1973  to  Sept    'S,   i     t3.50000     Motor  gasotine 

1979  '  ' 

CentrX  Od  Co,  Raynhwn,  MA      .    ;  Hov   1.  1973  to  Oct  3. 

1974 
:-W9rK»   H    Glover.    Patcfxjgue,     l*>   1,  19:"3  to  Feb  29 
^^  1976  ;,assi 


54,799  12     Mcto'  gasoline.  No.  2 

45,CM2  39     3'ooane  ;-e'aii  Ckj* 


Volumalric 
amouTM 


$0.001380 
0002844 
01734 
01926 


Thfesh 
ok) 

■mount 
(gal- 
lon* 
per 


125.000 
75,000 
50.000 
25,000 


Appendix'B-1 

Bcyssde  Fuel  Oil  Depot  Corp 

.^R  Fuel 

Bandolene  Fuel 

Bayside  Fuel  Oil 

Blue  Diamond 

Cameo  Coal  Fuel 

Carrier  Fuel 

City  of  New  York  Environmental  Protection 

Agency 
Empire  State 
Greater  Fuel  Corp, 
Heatfdst  Fuel  Oil 
LaForgia  Fuel 
S,J.  Minerva 
Osher  h  Reiss 
Radisch  Bros. 
V.  Savino 
Sco  Fuel 
Trojan  Fuel  Oil 
Troy  Fuel 

Appendix  B-2 

Butler  Petroleum  Corp. 

Anderson  Car  Wash 

Anderson  Service 

Anderson's  Texaco 

Leroy  Andrews 

Anke  E.<cavating 

Ariaco 

Arts  Country  Store 

Tom  Barger 

Beale's 

I-M.  Beatty 

George  Beck's  Wholesale 

Begger 

)im  Benton 

Tom  Berger 

Be«t  Tire 

Beverage  Management 

Bill's  Tire 

Bi-Rite  Oil  Company 

Brayman  Construction  Co. 

Buchler  Trucking 

Randy  Burr 

Peter  Busi 


Butler  Vulcanizing 

Calvin  Texaco 

Roger  Cameron 

John  Campbell 

E.  Carben 

Camets 

Castle  Rubber 

Ciriila's 

Clinton  Oil 

Dean  Cooper 

Wade  Cooper 

Bill  Coring 

Comer  8 

Crara]is 

Crevar  Brothers 

Edwards 

Ellas 

R  Elhott 

Fardily  Tts  Sales 

Fawley'8 

Fisher 

Five  Points 

Flanders 

Garzoney  Texaco 

Greater  Pittsburgh  Service  Corp. 

Group  Service  Station 

Paul  Haas 

Hammond  Garage 

Hartman  Oil 

Helfrich 

Hennirg 

Herits 

Bill  Hesidence 

Highland  Paving 

Chuck  Holben 

Homewood  Garage- 

Hummel's 

Hunters  Tire  Sales 

Irwin's  Rustproofing 

I&D  Texaco 

lenkins  Car  Wash 

Jemis  Airsound 

loe's  Texaco 

jean  Kaiser 

Kissick 

Edward  Kudlac 

Klug 


Kyle's 

Laasky 

Lam.bert  9  Texaco 

Don  Lenning 

Rodney  L'.psomb 

F.  Crmichen 

Croup's  Tevaco 

DASOi! 

Darrruv  Marma 

Dave  s  .Marina 

VN'Uiam  Davis 

D.bello  Service 

Tom  Dixon 

Eckrich 

Debra  Manuel 

Lou  Mdgnatta 

.Mark  Lines 

Martin  Tire 

.M.  Mastows 

Meiin  A  Son  ' 

Mike  8  *  Sons 

Mcran  Carpets 

Morgans  East 

Morgan  s  North 

.Vio.-gan's  West 

M.  Mo.stowy 

.Muddy  Creak  1  wp. 

Northway  Car  Wash 

Novak's 

Osborne  Builders 

P  Olfe 

Oxygen  Emergency  Supply  Co. 

Dd\;d  Rollick 

Presto  Texaco 

Sam  Price 

Prior's  Truck  Stop 

Edward  Rapur 

jerry  Rice  s  Service 

R-.kds 

C.H.  Riley 

C.L.  Risch 

Risch  Store 

Riverside  Car  Wash 

Rod  s lexaco 

Roger's  Texaco 

Ruffer 

1.  Saaliner 

Sdchan 

Logan  Farm 

MS.S  Backhow 

Mike  Mastoway 

McClann 

L.  McGinnis 

McKissick 

McNeilly  Car  Wash 

Fred  Mackey 

Macko  Texaco 

K  McKossick 

Main  Street  Texaco 

Schubert's 

Mel  Schwartz 

Seaham 

Sechen  Limestone 

Seven-Eleven  tfllS 

Seven-Eleven  «128 

Seven-Eleven  Indiana 

Seven-Eleven  Neville  Island 

George  Shockey 

Skander  Tire 

Carl  Smith 

Larry  Smith 

Neil  Snyder 

Soldshetter     ■ 

Leroy  Spalinger 

Star  Glo  Car  Wash 


Stewart  Bee 
Sutton's  Gas-O-Mat 
•  Neil  Szcyski 
Thomas 
Dave  Trapina 
Wexford  Tire  Company 
Twin  Willows 
V.W.Williams 
Voelker 
Vurko 
Zanelia  8 
Zapps 

Zapsick  - 

Zassick  • 

Zekler 

Appendix  B-3 

Central  Oil  Company 

Airport  Service  Station 

Albert's  Ser\'ice  Station 

L.G.  Balfour  Co. 

Belmiro  Barros 

Belben's  Service  Station 

Berkley  Common  Garage 

Bernard's  Sprvice  Station 

Biss  Lumber  Co..  Inc. 

Bridgewater  Motor  Sales.  Inc. 

Caffee  Farm 

Captain  Bub's  Marina 

Cataloni's  Service  Station 

A.L.  Cedergren 

Chickering's  Sunnyside  Station 

Cobb's  General  Store 

Coffee  Service,  Inc.  (C&F  Foods) 

Crosby's  Service  Station 

Arthur  DeMattos 

Easton  Country  Club,  Inc. 

John  M.  Evangelho 

Fagerberg's  Garage 

John  Fernandas 

Ferriera  Farms 

Ben  Flint 

C&B  Welding 

Antone  Gomes 

Hallock's  Puritan  Market 

O.H.  Hansen 

Harodite  Company 

Ralph  S.  Hayward" 

Kenneth  Horfon 

Hotz  Brothers  Mink  Farm 

William  Houghton 

Irstron  Corporation 

J.8.R.  Farm,  Inc. 

Jackson  Brothers 

Kris  Getty 

A.C.  Lawton 

Linton's  Variety 

Marion  Lumber  Co. 

O.j.  Moitoza 

Howard  D.  Moquin 

CM.  Munroe 

Murphy's  Garage 

Nemasket  Bottling 

Norton  Center  Garage 

Norton  Golf  Course 

Antone  Oliveira 

Roy  C.  Oman 

Orsine's  Garage 

Poquoy  Brook  Country  Club 

Joseph  Quintal 

Robertson  Homes.  Inc. 

Rock  Village  Store 

Ruggiero's  Service  Station 

E.  Sabalewski 

Scott's  Service  Station 

Segransett  Country  Club 
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Arthur  M.  Sharp 
Simond's  Garage 
South  Mam  Street  Variety 
Souza  Brothers 
Stanley's  Motor  Sales 
Merle  Stetson 
S&S  Lumber  Company 
Super  Tire 
Arthur  Turner 
Ventura  Grain  Co..  Inc. 
WestviUe  Garage 
Wiksten  Brothers  Dairy 
Willow  Tree  F>oultry  Farm 
Russell  W.  Wilson 
Winner's  Circle 

Appendix  B-4 

Lawrence  H.  Clove t 

Joseph  Biscay 
Robert  Brandt 
Grady  Brooks 
Silas  Coleman 
George  Dorsett 
Albert  Evans 
D.  Miller 
Simmons 
N  Stevenson 
Mozell  Walker 
James  Wilson 

im  D()c  84-23:r  Fied  8-29-»4  8  45  am) 
BtUJNG  CODE  MSO-OI-M 


Issuance  of  Proposed  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Period  of  July  9  Through 
August  3,  1984 

During  the  period  of  July  9  through 
August  3,  1984,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Depar'ment  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  DJ.  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 


law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  lE-234.  Forrestal  Building,  1000 
.    Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 

Dated:  August  22.  1984. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Otis  Ainsworth.  Laurel.  Mississippi:  HEE- 
0066,  crude  oil 

Otis  Ainsworth  filed  an  Application  for 
Exception  from  the  provisions  of  10  CFR  Part 
212.  Subpart  D.  In  its  exception  application, 
Amsworth  requested  retroactive  exception 
relief  which,  if  granted,  would  permit  the  firm 
to  retain  allegedly  excessive  revenues 
received  in  sales  of  crude  oil  during  the 
period  of  September  1973  through  December 
1977.  In  considering  the  exception  request 
the  Department  of  Energy  noted  that 
Ainsworth's  Application  for  Exception  was 
filed  in  response  to  a  pending  DOE 
enforcement  proceeding  (Case  No.  BRO-0552) 
involving  alleged  crude  oil  pricing  violations 
during  the  stated  time  period.  The  DOE 
determined  that  Ainsworth  had  inordinately 
delayed  its  request  for  retroactive  exception 
relief  from  the  price  regulations,  and  that  an 
award  of  such  relief  at  a  late  stage  of  an 
enforcement  proceeding  would  result  in 
considerable  prejudice  to  the  DOE  in  its 
enforcement  efforts.  Since  an  Apphcation  for 
Exception  is  a  proceeding  in  equity,  the  DOE 
concluded  that  the  equitable  doctrine  of 
lach^is  apphcable  and  bars  Ainsworth's 
— dilatorV  claim  for  retroactive  exception  rehef. 
Aocopdmgly,  on  August  3. 1964.  the  DOE 
issued  a  Proposed  Decision  and  Order  which 
detefnuped  that  the  exception  request  be 
d€Tiled.  The  proposed  determination  signifies 
a  more  stringent  approach  by  the  DOE  in 
evaluating  Applications  for  Exception  that 
involve  requests  for  retroactive  exception 
relief  from  DOE  price  regulations  engendered 
in  response  to  enforcement  proceedings. 

Three  L  Inc..  Houston,  Texas;  HEE-0093. 
reporting  requirements 

Three  L.  Inc.  filed  an  Application  for 
Exception  from  the  obligation  to  file  Form 
ELA-782B.  The  exception  request,  if  granted, 
would  exempt  Three  L  from  that  requirement. 
On  August  3, 1984.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted  to  the  extent  that  Three  L  be  allowed 
to  file  simplified  reports  using  estimates 
based  on  previously  submitted  data. 

(FR  Doc  S4-231ie  PIM  S^2»-»4:  8:45  un| 
BHUNO  COM  MSfr-Ot-N 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51526;  TSH-FRL  2623-5J 

Certain  Chemlcais;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  84-18049  beginning  on  page 
28614  in  the  issue  of  Friday,  July  13. 
1984,  make  the  following  correction:  In 
the  second  column  of  page  28614,  the 
second  word  in  the  fourth  line  under  the 
heading  "PMN  84-872'"  should  read 
'tin". 

WLUNG  CODE  1505-01-M 


[OPTS-51527;  Fm.-262»-7] 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  84-18601.  beginning  on 
page  28616  in  the  issue  of  Friday,  July  13, 
1984,  make  the  following  corrections:  On 
page  28617,  the  last  word  in  the  next  to 
last  line  of  the  first  column  should  read 
"Hexabromodiphenyl". 

BILLING  CODE  150S-01-M 

(OPTS-53062;  FRL-262&-«] 

Premanufacture  Notices;  li/lonthly 
Status  Report  for  IMay  1984 

Correction 

In  FR  Doc.  84-18315,  beginning  on 
page  28439  in  the  issue  of  Thursday,  July 
12, 1984,  make  the  following  corrections: 

1.  On  page  28441,  in  the  second 
column  of  Table  I,  in  the  first  through 
fifth  lines  under  the  subheading 
"Identity  and  generic  name,"  the  word 
"hydroxyl"  should  read  "hydroxy". 

2.  On  page  28442.  in  the  second 
column  of  Table  III,  under  the 
subheading  "Identity  and  generic 
name."  the  19th  Kne  from  the  bottom 
should  read  "Generic  name:  Modified 
acrylic  reain." 

3.  On  page  28443.  in  the  second 
column  of  Table  II,  under  the 
subheading  "Identity  and  generic 
name,"  the  first  word  in  the  ninth  line 
from  the  bottom  should  read  "Cyano" 
and  tlie  fourth  word  in  the  forty-second 
line  from  the  bottom  should  read 
"diethylaminoethylether". 

4.  On  page  28445,  in  the  second 
colmnn  of  Table  V,  the  third  word  in  the 
twenty-first  line  under  the  subheading 
"Identity  and  generic  name"  should  read 
"Chromium."  the  last  word  in  the  thirty- 
fourth  line  under  the  same  subheading 
should  read  "hydroxyphenylazo",  and 
the  bracketed  portion  of  the  thirteenth 


hne  from  the  bottom  should  read.  "(1- 
OXO-2-propenyl)  OXY]". 


BtLUm  COOC  I50&41-M 


FEDERAL  COMMUNICATIONS   . 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  23.  1984 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

Copies  of  the  submission  are 
available  from  Doris  Peacock,  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Martin  Wagner,  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington.  DC  20503,  (202)  39S-4814. 
OMB  No.:  3060-0010 
Title:  Ownership  Report 
Form  No.:  FCC  323 
Action:  Revision 
Respondents;  All  AM,  FM,  and  TV 

licensees/permittees,  with  the 

exception  of  sole  proprietorship  and 

50/50  ownership 
Estimated  Annual  Burden:  2,616; 

Responses:  18.312  Hours. 

William  J.  Tricarieo. 

Secretary.  Federal  Coirununicationa 
Commission. 

(FR  Doc  S4-23031  Filed  9-29-84;  8:45  ami      ' 
BtLUNG  CODE  8712-01-M 


[MM  Docket  Nos.  84-796  and  84-797;  RIe 
Nos.  BRH-820e02O3  and  BPH-821101BA1 

Darrel  Peters  FVoductions,  Inc.  and 
Midwest  Broadcast  Associates.  Ltd^ 
Hearing  Designation  Order 

In  re  application  of  Darrel  Peters 
Productions.  Inc.:  HAS:  Station  WSEX  (FMl. 
Arlington  Heights.  Illinois,  92.7  MHz.  Channel 
224A.  3.0  kW  (HAV),  300  feet  for  renewal  of 
license  (MM  Docket  No.  84-796;  File  No. 
BRH-820802D3)  and  Midwest  Broadcast 
Associates,  Ltd.;  req;  Arlington  Heights, 
Illinois.  92.7  MHz.  Channel  224A.  3.0  kW 
(H&V),  300  feet,  for  construction  permit  for  a 
new  FM  station  (MM  Docket  .No.  84-797;  File 
NO.BPH-821101BA). 

Adopted  August  7, 1984. 

Released:  August  24, 1984. 

By  the  Chief.  Mass  Media  Bureau. 

1.  The  Conmiission.  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutiffiUy  exclusive  applications  of  (i) 


Darrel  Peters  Productions,  Inc.,  (Peters) 
for  renewal  of  license  of  WSEX{FM).* 
Arlington  Heights,  Illinois;  (ii)  Midwest 
Broadcast  Associates,  Ltd.  (MBA),  for  a 
construction  permit  for  a  new  FM 
station  on  the  channel  presently 
occupied  by  WSEX(FM);  (iii)  a  "Motion 
for  Expedited  Grant  of  Application" 
filed  by  MBA:  (iv)  an  Opposition  filed 
by  Peters:  and  (v)  other  related 
pleadings. 

2.  On  August  2, 1982,  Radio 
Communications  Group,  Ltd.  (RCG)  filed 
an  application  for  renewal  of  license  for 
WTCO(FM)  (now  WSEX(FM)1.  An 
application  for  assignment  of  RCG's 
license  to  Peters  was  pending.  The 
assignment  application  was  granted  by 
the  Commission  and  on  September  14, 
1982,  Peters  consummated  the 
assignment  of  license.  Peters  informed 
the  Commission  of  the  consummatiion  of 
the  assignment  by  letter  dated 
September  18, 1982.  On  December  13, 
1982,  Peters  filed  an  amendment  to  the 
renewal  application  substituting  itself 
for  RCG.  MBA  argues  that  RCG  ceased 
being  the  licensee  of  WTCO(FM)  on 
September  14, 1982,  and  that  the  failure 
to  file  an  amendment  or  new  renewal 
application  substituting  Peters  for  RCG 
prior  to  December  1,  1982,  allowed  the 
license  to  automatically  expire  and 
precludes  Peters  from  now  prosecuting 
the  application.  Therefore,  MBA  argues 
that  since  its  application  for  an 
authorization  to  operate  on  92.7  MHz  at 
Arlington  Heights.  Illinois,  the  "Motion 
for  Expedited  Grant"  of  its  appUcation 
for  construction  permit  should  be 
granted.  In  opposition,  Peters  contends 
that,  as  the  Commission-approved 
assignee  of  the  license,  it  is  the 
successor-in-interest  to  all 
authorizations  and  applications  in  effect 
or  pending  at  the  time  it  became 
licensee;  that  it  has  prosecuted  the 
application  in  good  faith;  and  that  the 
failure  to  amend  the  pending  renewal 
apphcation  prior  to  December  1, 1982, 
did  not  automatically  terminate  the 
license. 

3.  It  is  well  settled  that  a  broadcast 
authorization  does  not  automatically 
lapse  or  terminate.  Instead,  an 
authorization  to  broadcast  will 
terminate  only  upon  the  abandonment 
of  the  broadcast  operation  by  the 
permittee  or  by  an  adverse 
administrative  action  by  this 
Commission  specifically  terminating  the 
authorization.  Mass  Communications, 
Inc  v.  FCC.  266  F.  2d  681  (D.C  Cir. 
1959),  cert,  denied.  361  U.S.  828  (1959).  In 


'  On  January  24. 1983  the  Commisaion  granted 
Peters  request  to  change  the  call  sign  of  the  station 
from  WTCO(FM)  to  WSEX{PM). 
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the  instant  case,  there  has  been  no 
adverse  administrative  action  against 
Peters,  and  Peters  has  not  abandoned 
the  operation  of  WSEX[FM)  or 
prosecution  of  its  renewal  apphcation. 
Cf..  MG-TV Broadcasting  Co.  v.  FCC. 
408  F.  2d  1257  (D.C.  Cir  1968). 
Accordingly.  MBA's  "Motion  for 
Expedited  Grant"  is  without  merit  and, 
therefore,  is  dismissed. 

4.  Both  applicants  are  qualified  to 
operate  as  proposed.  However,  since  the 
proposals  are  mutually  exclusive,  they 
must  be  designated  for  hearing  in  a 
consolidated  proceeding  on  the  issues 
specified  below. 

5.  Accordingly,  it  is  ordered.  That, 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  should  be  granted. 

6.  It  is  further  ordered.  That  in 
addition  to  the  copy  served  on  the  Chief. 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief. 
Data  Management  Staff,  Audio  Services 
Division,  Mass  Media  Bureau.  Room  350, 
1919  M  St..  NW..  Washington.  DC. 
20554. 

7.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  tnplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

8.  It  is  further  ordered,  That  the 
aplicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  (either  individually  or,  if 
feasible  and  consistent  with  the  Rules, 
jointly)  within  the  time  and  manner 
prescribed  in  that  Rule,  and  shall  advise 
the  Commission  of  the  publication  of 
such  notice  as  required  by  §  73.3594(g) 
of  the  Rules. 


Federal  Conununications  CommiMion. 
W.  )<in  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Medio  Bureau 

|FR  Doc  B*-2M2S  Filed  »-2S~M.  t:4i  un) 
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[File  Nos.  BPH-«305  31AA;  vt  at^  MM 
Docket  Not.  84-807,  at  al.] 

Gary  and  Berta  Frank,  et  aU 
Applications  for  Consoltdated  Hearing 

1.  The  Commission  has  before  it  the 

following  mutually  exclusive 
applications  for  a  new  FM  station; 


Applicant,  city  ant)  *tal« 


n*  No 


Docket 
No 


A    G»ry   and   Barta   Frank.     BPH-e30S31AA_ 84-807 

P'escon  Valley  A2                                                I 
B     PrMcofl    Valley    Bfoao-     BPH-e30613AC 8*-80e 

casting      Co        Prescott  ' 

VaMey  A2 
C    Mary    Mufpny     Pteacott     BPh_83O930AB  84-809 

Valley.  AZ  I  i 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  PR  22428.  May 
18, 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
appbes  to  that  particular  applicant. 

Issue  Heading  and  AppHcantfs) 

1.  Comparative.  A.  B.  C 

2.  Ultimate.  B,  C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street.  NW..  Washington.  D.C.  20554. 
Telephone  (202)  632-6334. 

W.  Ian  Gay. 

A  udio  Services  Division,  Mass  Media  Bureau. 

IFF  Doc  M-23028  FiW  8-29-84-  8:46  amf 
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[MM  Dootwt  No*.  M-rao,  at  aL;  Rla  Nea. 
BPCT-S4012SIC«,  at  at.] 

Johnny  G.  Box,  et  al^  Hearing 
Designatton  Order 

In  re  appIicabon«  of  Johnny  G  Box  (MM 
Docket  No.  64-780:  File  No.  BPCT-84m25KG)-. 
WilUam  Varecha  d/b/a  TV-49  (MM  Docket 
No,  84-781;  File  No.  BPCT-840424KF):  and 
Amos  Communications.  Inc.  (MM  Dc>cket  No. 
84-782,  File  No.  BPCT-840424KH):  for 
construction  permit  for  Channel  49  Paducah. 
Kentucky, 

Adopted:  July  30.  1984. 

Released;  August  6. 1984, 

B.\  the  Chief.  Mass  Media  Bureau, 

1.  The  Commission,  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  t^e 
above-caplioned  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
49.  Paducah.  Kentucky. 

2.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  each  applicant  would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  an  issue  regarding  this 
matter  will  be  specified. 

3.  Section  73.685(f]  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tublation  of 
relative  field  pattern,  oriented  so  that  0* 
corresponds  to  True  North  and 
tabulated  at  least  every  10*  plus  any 
minima  or  maxima.  TV-49  has  not 
supplied  this  data.  Accordingly.  TV-49 
will  be  required  to  submit  an 
amendment  with  the  appropriate 
information,  to  the  pretiding 
Administrative  Law  Judge  and  a  copy  to 
the  TV  Branch,  Mass  Media  Bureau. 
within  20  days  after  this  Order  is 
released. 

4.  TV-49  has  not  completed  section 
III.  FCC  Form  301.  However,  TV-49 
indicates  that  an  appropriate 
certification  would  be  submitted.  We 
have  not  received  such  an  amendment. 
Accordingly.  TV-49  will  be  given  20 
days  from  tfie  date  of  release  of  this 
Order  to  review  its  financial  proposal  in 
light  of  Commission  requirements,  to 
make  an^  changes  that  may  be 
necessary,  and.  if  appropriate,  to  submit 
a  certification  to  the  Administrative  Law 
Judge  in  the  manner  called  for  in  section 
III.  FCC  Form  301.  as  to  its  financial 
qualifications.  If  TV-49  cannot  make  the 
required  certification,  it  shall  so  advise" 
the  Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

5.  Except  as  indicated  by  the  issues 
specified  below,  the  appUcants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
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,  unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  pubhc 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

6.  Accordingly,  it  is  ordered,  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
applicant  would  constitute  a  hazard  to 
air  navigation. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  hghf  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

7.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

8.  It  is  further  ordered,  that  TV-49 
shall  submit  an  amendment  providing 
the  information  required  by  §  73.685(f)  of 
the  Commission's  Rules,  to  the  presiding 
Administrative  Law  Judge  and  a  copy  to 
TV  Branch,  Mass  Media  Bureau,  within 
20  days  after  the  release  date  of  this 
Order. 

9.  It  is  further  ordered.  That  TV-49 
shall  submit  a  financial  certification  in 
the  form  required  by  section  IIL  Form 
301,  or  advise  the  Administrative  Law 
Judge  that  the  certification  cannot  be 
made,  as  may  be  appropriate. 

10.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportimity  too  be 
heard,  the  applicants,  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

11.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
maimer  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notices  as  required 
by  i  73.3504(3)  of  the  Rules. 


Federal  Communication  Commission. 
Stephen  F.  Sewell. 

Acting  Chief,  Video  Services  Division,  Mass 
Media  Bureau. 

|FR  Doc  M-23024  Kiled  8-i9-84:  a-46  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection 

Notice  of  Acquisition  of  Control  (OMB 
No.  3064-0019).  i 

Background 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
form  SF-83,  "Request  for  OMB  Review," 
for  the  information  collection  system 
identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Judy  Mcintosh,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  John  Keiper.  Federal 
Deposit  Insurance  Corporation, 
Washington,  D.C.  20429. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Federal 
Deposit  Insurance  Corporation. 
Washington.  D.C.  20429,  telephone  (202) 
389-4446. 

Summary  } 

The  FDIC  is  requesting  OMB  to 
extend  to  September  30, 1987  the 
expiration  date  of  Form  FDIC  6822/01 
used  by  any  person  or  persons  acting  in 
concert  to  provide  notice  to  the  FDIC 
prior  to  acquiring  ownership  control  of 
an  insured  state  nonmember  bank.  Such 
written  prior  notice  is  required  under  the 
Change  in  Bank  Control  Act  of  1978  (12 
U.S.C.  1817(j)).  The  form  has  been 
assigned  OMB  No.  3064-0019  which 
currently  expires  on  October  31, 1984.  It 
is  estimated  that  30  hours  are  required, 
on  the  average,  to  prepare  a  notice  of 
acqusitfon  of  controL 

Dated:  August  la  1964,  v 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

|FR  Doc  94-23104  Fllfd  »-29-«*  0:45  am) 
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Information  Collection  Submitted  to 
CMB  for  Review 

AGENCV:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection 

Deregistration  Form  For  Registered 
Transfer  Agents  (OMB  No.  3064-0027). 

Background 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S  C.  Chapter  35),  the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
form  SF-83,  "Request  for  OMB  Review." 
for  the  information  collection  system 
identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Judy  Mcintosh,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC.  20503  and  to  John  Keiper,  Federal 
Deposit  Insurance  Corporation, 
Washington,  D.C.  20429. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Federal 
Deposit  Insurance  Corporation, 
Washington.  D.C.  20429.  telephone  (202) 
389-4446. 

Summary 

The  FDIC  is  requesting  OMB  to 
extend  to  September  30. 1987  the 
expiration  date  of  for  ,i  (OMB  No.  3064- 
0027)  used  by  an  insured  nonmember 
bank  to  withdraw  from  registration  with 
the  FDIC  as  a  transfer  agent.  Under 
FDIC  regulation  12  CFR  Part  341  such 
written  notice  of  withdrawal  is  required 
when  a  registered  transfer  agent  ceases 
to  engage  in  the  functions  of  a  transfer 
agent.  This  requirement  implements  the 
provisions  of  section  17A(c)(3)(C)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l).  It  is  estimated  that  25 
minutes  are  required,  on  the  average,  to 
prepare  the  required  notice  of 
withdrawal. 

Dttted  August  21, 1984, 


) 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

jFR  Doc  84-^106  Filed  •-2»-M.  S:«5  ami 
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FEDERAL  RESERVE  SYSTEM 

Atlantic  South  Coastal  Corp.,  et  al.; 
Formations  o^,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  act  (12 
U.S.C,  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
mspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  21, 1984. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  'Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Atlantic  South  Coastal  Corporation. 
Savannah,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Ameribank,  N.A.,  Savannah,  Georgia. 

2.  Farmers  National  Bancshares,  Inc.. 
Opelika,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Farmers  National  Bank  of  Opelika. 
Opelika,  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  New  Ulm  Financial  Corporation, 
New  Ulm,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Lexington  State 
Bank,  Lexington,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  24,  1984. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  S»-22982  Filed  6-2»-S4.  S:«S  iub| 
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Premier  Financial  Services,  Inc.; 
Application  to  Engage  de  Novo  in 
Permls8lt>le  NontMnklng  Actlvftes 

Tlie  company  listed  in  this  notice  has 
filed  an  application  under  {  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(cj(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  section  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefit  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resource, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  if  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19. 
1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690; 

1.  Premier  Financial  Services,  Inc., 
Freeport,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Premier  Truat 
Services,  Inc.,  Freeport.  Illinois,  in 


fiduciary,  agency,  and  custodial 
functions  and  activities  perfonned  by  a 

trust  company.  These  activities  would 
be  performed  in  the  State  of  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  24.  1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  M- 22993  Filed  »-2»-e4  »4S  •m| 
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Union  Bancshares,  Inc.;  Correctton 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  .\o 
84-22503).  published  at  page  33725  of  the 
issue  for  Friday,  August  24,  1984.  The 
notice  should  read  as  follows:  Union 
Bancshares.  Inc.,  Wichita,  Kansas  to 
engage  de  novo  throuRh  its  subsidiarj'. 
UBI  Growth  Capital.  Inc..  in  the  activity 
of  providing  credit  to  new  companies. 
This  activity  will  be  performed  in 
Kansas.  Comments  on  this  application 
must  be  received  not  later  than 
September  14,  1984. 

Board  of  Gvvemon  of  :he  Federal  Reserve 

System,  August  24.  1984. 

James  McAfee, 

Associate  Secretary  of  tiie  Board. 

IFR  Doc  S4-22WM  Filed  ft-2»-»«:  «:4S  ara| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  e4N-O077] 

Dental  X-Ray  Patient  Selection  Crtterta 
Panel;  Meeting 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  meeting  of  the  Dental  X- 
Ray  Patient  Selection  Criteria  Panel. 
This  is  the  third  meeting  of  the  Panel. 
The  meeting  is  being  called  to  develop 
criteria  for  the  selection  of 
asymptomatic  dental  patients  for 
several  dental  X-ray  examinations. 

DATES:  Open  sessions:  September  2a 
1984.  8,30  a.m.  to  9:30  a.m.,  and 
September  21, 1984,  8:30  a.m.  to  9;30 
a.m.;  closed  sessions:  September  20. 
1984.  9:45  a.m.  to  5  p.m..  and  September 
21.  1984,  9:45  a.m.  to  4  p.m. 

AOoncss:  The  Panel  meeting  will  be 
held  at  the  Cascades  Conference  Center. 
Williamsburg.  VA  23187. 


34412 


FOR  ruRTHEn  iNForaiA-noN  contact: 

Lireka  P.  Joseph.  Center  for  Devices  and 

Radiological  Health  {HFZ-250),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
4600. 

SUPPLEMENTARY  INFORMATION:  Through 
the  Center  for  Devices  and  Radiological 
Health.  FDA  conducts  and  supports 
research  and  training  to  minimize 
unproductive  radiation  exposure  from 
diagnostic  radiological  examinations. 
One  possible  source  of  unproductive 
radiation  exposure  is  radiological 
examinations  that  are  not  likely  to  affect 
patient  management.  To  reduce  the  use 
of  ineffective  examinations,  it  is 
important  that  the  dentist  have  current 
information  about  when  a  given 
rddiological  study  is  Hkely  to  provide 
needed  diagnostic  information.  This 
information  can  take  the  form  of 
decision  guidelines  based  on  patient 
signs,  symptoms,  or  history,  sometimes 
known  as  patient  selection  criteria. 

Under  one  part  of  a  program  designed 
to  facilitate  the  development  and  testing 
by  the  dental  profession  of  patient 
selection  criteria  for  diagnostic 
radiological  examinations,  FDA  is 
providing  logistical  support  for  the 
convening  of  a  small  panel  of  clinical 
and  scientific  experts  to  formulate  draft 
patient  selection  criteria  or  statements 
of  use.  A  detailed  description  of  the  x- 
ray  patient  selection  criteria 
development  process  was  published  in 
the  Federal  Register  of  June  9, 1981  (46 
FR  30568). 

Any  interested  person  who  wishes  to 
request  time  for  an  oral  presentation 
during  the  open  portion  of  the  meeting, 
or  who  would  like  to  submit  written 
comments  to  the  Panel  and  is  imable  to 
attend  the  open  portion  of  the  meeting, 
should  inform  the  contact  person  listed 
above,  either  orally  or  in  writing,  before 
the  meeting.  Persons  attending  the 
meeting  who  did  not  request  time  for  an 
oral  presentation  will  be  permitted  to 
make  a  presentation  at  the  conclusion  of 
the  open  portion  if  time  permits. 

A  list  of  committee  members,  the 
meeting  agenda,  and  summaries  of  the 
previous  Panel  meeting  may  be 
reviewed  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
The  summaries  of  the  Panel  meetings 
contain  minutes  of  the  open  sessions 
and  copies  of  written  data  and  views 
submitted  to  the  Panel  in  open  session. ' 
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Dated:  August  24.  1984 
Maurice  D.  Kinslow, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  »4-.H<»Qe  F:;ed  8-l9-«4:  aAS  am] 
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I  Docket  No.  81N-02S31 

Skull  X-Ray  Referral  Criteria  Panel; 
Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  meeting  of  the  Skull  X-Ray 
Referral  Criteria  Panel.  This  is  the  sixth 
meeting  of  the  Panel.  The  meeting  is 
being  called  to  finelize  the  Paners 
statement  on  referral  criteria  for 
selecting  patients  for  skull  radiography 
following  head  trauma.  A  draft  copy  of 
the  Panel's  statement  was  mailed  to 
relevant  professional  organizations  and 
a  notice  of  availability  inviting 
comments  on  the  draft  statement 
appeared  in  the  Federal  Register  of  May 
15.  1984  (49  FR  20556). 
DATES:  Open  sessions:  September  20. 
1984.  8  a.m.  to  10  a.m.,  and  September 
21. 1984. 10:15  a.m.  to  12  m.;  closed 
sessions:  September  20,  1984,  10:15  a.m. 
to  5  p.m.,  and  September  21.  1934.  8  a.m. 
to  10  a.m. 

ADDRESS:  The  Pane!  meeting  will  be 
held  at  the  Cascades  Conference  Center. 
Williamsburg,  VA  23187. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip  M.  McClean,  Center  for  Devices 
and  Radiological  Health  (HFZ-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
443^600. 

SUPPUEMENTARY  INFORMATION:  Through 
the  Center  for  Devices  and  Radiological 
Health,  FDA  conducts  and  supports 
research  and  training  to  minimize 
unproductive  radiation  exposure  from 
diagnostic  radiological  examinations. 
One  possible  source  of  unproductive 
radiation  exposure  is  radiological 
examinations  that  are  not  likely  to  affect 
patient  management.  To  reduce  the  use 
of  ineffective  examinations,  it  is 
important  that  the  doctor  have  current 
information  about  when  a  given 
radiological  study  is  likely  to  provide 
needed  diagnostic  information.  This 
information,  which  can  take  the  form  of 
decision  guidelines  based  on  patient 
signs,  symptoms,  or  history,  is  termed 
here  "referral  criteria." 

Under  one  part  of  a  program  designed 
to  facilitate  the  development  and  testing 
by  the  medical  profession  of  referral 
criteria  for  diagnostic  radiological 


examinations,  FDA  is  providing 
logistical  support  for  the  convening  of 
small  panels  of  clinical  and  scientific 
experts  to  formulate  draft  referral 
criteria  or  statements  of  use.  A  detailed 
description  of  the  x-ray  referral  criteria 
development  process  was  published  in 
the  Federal  Register  of  June  9, 1981  (46 
FR  30568). 

Any  interested  person  who  wishes  to 
request  time  for  an  oral  presentation 
during  the  open  portion  of  the  meeting, 
or  who  would  like  to  submit  written 
comments  to  the  Panel  and  is  unable  to 
attend  the  open  portion  of  the  meeting, 
should  inform  the  contact  person  listed 
above,  either  orally  or  in  writing,  before 
the  meeting.  Persons  attending  the 
meeting  who  did  not  request  time  for  an 
oral  presentation  will  be  permitted  to 
make  a  presentation  at  the  conclusion  of 
the  open  portion  if  time  permits. 

A  list  of  committee  members,  the 
meeting  agenda,  and  summaries  of  the 
previous  Panel  meetings  may  be 
reviewed  at  the  Dockets  Management 
Branch  (FHA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  between  9 
a.m.  and  4  p  m.,  Monday  through  Friday. 
The  summaries  of  the  Panel  meetings 
contain  minutes  of  the  open  sessions, 
copies  of  written  data  and  views 
submitted  to  the  Panel  in  open  session. 
and  summaries  of  the  closed  sessions. 

Dated:  August  24,  1984. 

Maurice  D.  Kinslow, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[VR  Doc   84-22999  Filed  S-29-84:  g:4S  am| 
BILUNQ  COOC  4160-01-«l 


Health  Resources  and  Services 
Administration 

Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
November  1984: 

Name:  Maternal  and  Child  Health  Research 
Grants  Review  Committee 

Date  and  Time:  November  7-9, 1984,  9:00 
a.m. — 5:00  p.m. 

Place:  Conference  Room  N,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Open  on  November  7. 1984,  9:00  a.m.  to 
10:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Committee  is  charged  with 
the  review  of  all  research  grant  applications 
in  the  program  areas  of  maternal  and  child 
health  administered  by  the  Bureau  of  Health 
Care  Delivery  and  Assistance. 
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Agenda:  The  open  portion  of  uie  meeting 
will  cover  opening  remarits  by  the  Director, 
Division  of  Maternal  and  Child  Health,  who 
will  also  report  on  progrann  issucb. 
Congressional  activities  and  other  topics  of 
interest  to  the  field  of  maternal  and  child 
health.  The  meeting  will  be  closed  to  the 
public  on  November  7, 1984.  from  10:00  a.m. 
for  the  remainder  of  the  meeting  for  the 
review  of  research  grant  applications.  The 
closing  is  in  accordance  with  the  Provision 
set  forth  in  section  552b(c)(6),  Title  5  U.S. 
Code,  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to  Pub.  L 
92^163. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  GONTRAN  LAMBERTY.  Dr.  PH., 
Executive  Secretary,  Maternal  and  Child 
Health  Research  Grants  Review  Committee, 
Room  6-17,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  telephone: 
301  443-2190. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Date:  August  24,  1984. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc  84-23000  Filed  8-29-«4.  8;45  am) 

Bnxma  code  416o-oi-« 


Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Carcinogenesis  Studies  of  Amosite 
Asbestos 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  technical  report 
describing  lifetime  carcinogenesis 
studies  of  amosite  asbestos, 
administered  in  feed  to  Syrian  golden 
hamsters. 

Carcinogenesis  studies  of  amosite 
asbestos  were  conducted  by 
administering  diets  containing  one 
percent  asbestos  in  pellets  from 
conception  of  the  mothers  through  the 
hfetime  of  male  and  female  Syrian 
golden  hamsters.  Control  groups  « 

consisted  of  127  male  and  126  female 
hamsters  and  the  amosite  asbestos 
groups  consisted  of  252  male  and  254 
female  hamsters. 

Under  the  conditions  of  these  studies, 
the  ingestion  of  amosite  asbestos  at  a 
level  of  one  percent  in  the  diet  for  the 
lifetime  of  the  animals  was  not  toxic 
and  gave  no  evidence  of  carcinogenicity 
in  male  or  female  Syrian  golden 
hamsters. 

Copies  of  Lifetime  Carcinogenesis 
Studies  of  Amosite  Asbestos  in  Syrian 
Golden  Hamsters  (Feed  studies)  (T.R. 
249)  are  available  without  charge  from 
the  NTP  Public  Information  Office,  M.D.. 


B2-04,  Box  12233,  Research  Triangle 
Park,  N.C.  27709.  Telephone:  (919)  541- 
3991.  FTS:  62^-3991. 

Dated:  August  24, 1984. 
David  P.  Rail,  M.D.,  Ph.D., 

Director. 

|FR  Doc.  84-23022  Filed  8-29-84.  1 45  am) 
BHXINQ  COOC  4140-01-M 


DEPARTMEIfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Filing  of  Plat  of  Survey;  Salt  Lake  City, 
UT 

aqency:  Bureau  of  Land  Management. 
Utah. 

action:  Notice. 


SUMMARY:  These  plats  of  survey  of  the 
following  described  land  will  be  filed  in 
the  Utah  State  Office.  Salt  Lake  City. 
Utah,  immediately; 

Salt  Lake  Meridian,  Utah 

T.  19S.,  R.  4  W., 
T.  22  S.,  R.  6  W.. 
T.  25  S.,  R.  6  W. 

These  plats,  in  three  (3)  sheets, 
representing:  (1)  The  dependent 
resurvey  of  a  portion  of  the  North 
boundary,  and  a  portion  of  the 
subdivisional  lines,  and  a  partial 
subdivisional  survey  of  Section  4,  T.  19 
S.,  R.  4  W.,  Salt  Uke  Meridian.  Utah;  (2) 
the  dependent  resurvey  of  a  portion  of 
the  Com  Creek  Indian  Reservation 
Boundary,  a  portion  of  the  North 
Boundary,  and  a  portion  of  the 
subdivision  lines,  and  a  partial 
subdivisional  survey  of  Section  3,  T.  22 
S..  R.  6  W.,  Salt  Uke  Meridian,  Utah, 
and  (3)  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines  and  a 
portion  of  the  patented  mining  claims  in 
Sections  19  and  30,  and  a  partial 
subdivisional  survey  of  Section  30,  T.  25 
S.,  R.  6  W..  Salt  Lake  Meridian,  Utah  for 
Group  612,  were  accepted  August  13, 
1984. 

Salt  Lake  Meridian,  Utah 

T.  30  S.,  R.  1  W. 

This  plat  was  prepared  to  show  the 
subdivision  of  original  lot  4  into  lots  5 
and  6.  and  is  based  upon  the  plat 
accepted  December  12, 1923  for  Section 
19.  T,  30  S.,  R.  1  W.,  Salt  Uke  Meridian, 
Utah  was  accepted  July  27, 1984. 

These  plats  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  The  plats 
have  been  placed  in  the  open  files  and 
are  available  to  the  public  for 
information  only.  These  surveys  were 
executed  to  meet  certain  administrative 
needs  of  this  Bureau. 


All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Utah  State  Office, 
Bureau  of  Und  Management,  136  East 
South  Temple,  Salt  Uke  City,  Utah 
84111, 

Orval  L  Hadley, 

Chief.  Lands  and  Minerals.  Operations. 

|FR  Doc  84-23001  Filed  S-2B-84:  Mi  ami 
BIUMOCOOC  431(MM-M 


[N-39945] 


Nevada;  Airport  Lease  Application 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24, 1928  (49  U.S.C. 
211-214).  Dee  Heckethom  has  applied 
for  an  airport  lease  for  the  following 
land: 

Mount  Diablo  Meridian 

T.  14  N.,  R.  66  E, 
Sec.  22.  EWSEV4SEV4; 
Sec.  27,  EV4.VEV4,  NEV4SEV4.  WV4SEV4 

SEy«,  EHw^swy*. 

The  area  described  is  located  in 
White  Pine  County,  Nevada,  The 
application  was  filed  on  August  3, 1984, 
and  on  that  date  the  land  was 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  persons  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Und  Management, 
Ely  District  Office,  SR  5  Box  1,  Ely, 
Nevada  89301. 
Menill  L  DeSpain, 
District  Manager. 

(PR  Doc  84-Z30U  FUed  ft-2»-84.  »M  am] 
MUJNQCOOE  4*10-HC-«I 


Miles  City.  MT,  District  Grazing 
Advisory  Board;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463  that  the  Miles  City 
District  Grazing  Advisory  Board  will 
meet  October  10, 1984,  at  10  a.m.  in  the 
conference  room  at  the  Miles  City 
District  Office,  Bureati  of  Und 
Management,  Garryowen  Road.  Miles 
City,  Montana. 

Agenda  for  the  meeting  includes: 
Fiscal  Year  1985  Range  Improvement 
Projects,  Range  Improvement  methods 
and  treatments,  and  Cooperative 
Management  Agreements. 

The  meeting  is  open  to  the  public  and 
oral  or  written  statements  may  be  made^'^ 
for  consideration  by  the  board. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  Miles  City  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
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regular  buainess  hours  within  30  days 
foUowing  the  meeting. 

For  further  informatioo  contact 
District  Manager,  Miles  Gty  District 
BLM,  P.O.  Box  94a  Miles  City,  Montana 
59301. 

Dated:  Augiut  22. 19M. 
Robert  A.  Taegaidaii, 

Associated  District  Manager. 
(nt  Ooc  m-xMma  rami  i-z»-m  kis  un) 

MJJNQ  COK  4310-INMI 


[W-39192] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  (X  and  Gas  l.ease; 
Jolmson  County,  WY 

August  23, 1984. 

Pureuani  io  the  provisions  of  Pub.  L. 
31-245  and  Title  43  Code  of  Federal 
Regulations.  §  3108.2-l(c),  and  Pub.  L. 
97-451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-39192  for  lands  in 
Johnson  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessees  have  agreed  to  the  new 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  and  16%  percent, 
respectively.  The  lessees  have  paid  the 
required  Ssbo.OO  administrative  fee  and 
will  reimbiorse  the  Department  for  the 
cost  of  this  Federal  Register  notice. 

The  lessees  having  met  all  the 
requirements  for  reinstatement  of  the 
leases  as  set  out  in  section  31  (dl  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  188),  the  Bureau  of  Und 
Management  is  proposing  to  reinstate 
lease  W-39192  effective  May  1, 1984, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Harold  G.  Stmchoomb. 
Chief,  Branch  of  Fluid  Minerals. 

P^  Doc  Bt-aOTD  FIM  8-2S-M:  a:4S  *in| 


Realty  Action;  Disposal  of  Public 
Lands;  BemaWlo,  NM 

agency:  Bureau  of  Land  Management, 
AJbtiqnerque  District  Office.  Interior. 
ACTION:  Notice  of  Realty  Action  on 
proposed  land  disposal. 


:  This  nobce  is  to  advise  the 
public  that  the  Albuquerque  District  of 
the  Bureau  of  Land  Management  (6LM) 
is  proposing  to  dispose  of  approximately 
100  acres  of  public  land  in  the  town  of 
Valencia.  Valencia  County,  New 
Mexico. 


•UPrLEMENTARY  infohmation:  The  BLM 
has  determined  that  the  100  acres  of 
public  land  described  below  are  suitable 
for  disposal  under  the  Color-of-Title 
Acts  of  1928  (45  Stat.  1069).  1932  (47  Stat. 
53  U.S.C.  178).  the  Recreation  and  Public 
Purposes  Act  (45  U.S.C.  869  et.  seq.),  and 
Sales  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  43  U.S.C.  1713  (1976). 

Valencia,  New  Mexico  Public  Land  Disposal 
Block  I 


T.  7N. 

Sec 
T.  7N. 

Sec. 
T.  6  .N. 

Sec. 
T.6N. 

Sec. 
T.  6N. 

Sec. 
T.  6N. 

Sec. 


,  R.  2  E., 
25.  lot  1 
.  R.  3  E., 
30,  lot  1 
,  R.  2  E., 

I,  lot  2. 

,  R.  2  E.. 

II,  lot  3, 
.  R.  2  E.. 
4.  lot  1. 

,  R.  2  E.. 
10,  lot  4, 


NMPM, 

NfMPM, 
2,  3.  4. 
NMPM, 

NMPM. 
5.  n. 
NMPM. 

NMPM. 


Comprising  approximately  100.00  acres 

Disposal  of  these  lands  is  consistent 
with:  (1)  The  approved  Land  Use 
Recommendation  of  the  BLM's  1979  Rio 
Grande,  Management  Framework  Plan. 
(2)  Their  location  as  well  as  the  physical 
characteristics  and  the  private 
ownership  of  adjoining  lands,  make 
them  difficult  and  uneconomical  to 
manage  as  public  lands.  Consequently, 
disposal  would  best  serve  the  public 
interest.  (3)  Various  pubHc  meetings 
were  held  throughout  the  area  during  the 
land  use  planning  process.  An 
additional  public  meeting  was  held  by 
the  City  Park  Department.  (4)  This 
Notice  of  Realty  Action  will  be 
published  once  a  week  for  three  weeks 
in  a  newspaper  of  general  circulation 
and  wrill  be  sent  to  the  New  Mexico 
Congressional  delegation  and  the 
relevent  congressional  committees  by 
BLM. 

The  specific  parcels  of  public  land 
will  be  disposed  of  using  the  following 
"Tract  Disposal  Criteria"  in  descending 
order  of  priority. 

1.  Color-of-Title.  Color-of-Title 
disposals  will  be  made  to  any  applicant 
within  the  disposal  area  who  qualified 
imder  the  Color-of-Title  Acts. 

2.  Non-Competitive  (Direct)  Sale. 
Public  lands  within  the  disposal  block 
will  be  sold  without  competition  at  Fair 
Market  Value  to  those  individuals  who 
have  occupied  the  parcels  before  June 
11, 1979  (the  date  land  use  plans  were 
approved)  but  who  do  not  qualify  for 
title  under  one  of  the  color-of-title  acts. 

3.  Public  Purposes.  If  unoccupied 
lands  within  the  disposal  area  are 
identified  for  recreational  or  other 
public  purposes  by  state  or  local 
governments  or  other  qualified  public 


purposes  applicants,  they  will  be 
considered  for  disposal  under  the  R&PP 
Act. 

4.  Competitive  Sale.  On  unoccupied 
tracts  that  have  no  pubhc  value,  the 
terms  and  conditions  of  the  disposals 
are:  (1)  All  disposals  will  be  made 
subject  to  prior  valid  existing  rights.  (2) 
All  the  minerals  in  the  public  lands 
covered  by  this  Notice  of  Realty  Action, 
along  with  the  rights  to  explore, 
prospect  for,  mine  and  remove  the 
minerals  will  be  reserved  to  the  United 
States.  (3)  Tracts  which  lie  within  the 
Rio  Grande  will  be  subject  to  E.0. 11988 
which  precludes  the  seeking  of 
compepsation  from  the  U.S.  or  its 
agencies  in  the  event  existing  or  futiue 
facilities  on  those  tracts  are  damaged  by 
flood. 

Additional  information  pertaining  to 
this  disposal  including  the 
environmental  documents  are  available 
for  review  in  the  Rio  Puerco  Resource 
Area  Office,  3550  Pan  American 
Freeway,  NE,  Albuquerque,  New  Mexico 
87107  or  telephone  505-766-3114.  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
written  comments  to  the  Rio  Puerco 
Resource  Area  Manager.  Any  adverse 
comments  will  be  evaluated  by  the  New 
Mexico  State  Director,  Bureau  of  Land 
Management  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination. 

In  the  absence  of  any  action  by  the 
State  Director,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
L  Paul  Applegate, 
District  Manager. 
[FR  Doc  84-23078  Filed  8-29-84;  8:43  am) 
BILUNG  COOE  4310-fB-M 


[A-18898] 

Arizona;  Conveyance  of  Puiiiic  Land 

August  21, 1984. 

Notice  is  hereby  given  that  pursuant 
to  section  203(a)(3)  of  the  Act  of  October 
21, 1976.  90  Stat.  2750,  43  U.S.C.  1713,  the 
State  of  Arizona  for  the  Arizona 
Department  of  Health  Services,  has 
purchased  by  noncompetitive  sale  at  the 
fair  market  value  of  $256,000.00.  pubhc 
land  in  Maricopa  County.  Arizona, 
described  as: 

Gila  and  Salt  River  Meridian,  Arizona 

T  4S,,  R.  IW., 
Sec.  32. 
Containing  640.00  acres. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
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government  officials  of  the  issuance  of 
the  patent  to  the  above-named  party. 
Mario  L  Lopes, 

C/i/e/,  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc  a4-230ei  Filsd  8-29-»t  8:46  •mj 
BIUJNO  COOC  4310-S3-M 

[A- 18936] 

Public  Land  Exchange;  Mohave 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
(BLM)  Interior. 

action:  Notice  of  Realty  Action- 
Exchange,  Public  lands  in  Mohave 
County,  Arizona. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1716: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  22  N.,  R.  19  W.. 

Sec.  36.  W>/i  and  WViE'-t. 
Comprising  480  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
decribed  lands  from  Irving  S.  Schneider 
and  Wanda  Adams  of  Davie,  Florida: 

Gila  and  Salt  River  Meridian.  Arixona 

T.  22  N..  R.  20  W.. 
Sec.  27,  all. 
Comprising  640  acres,  more  or  less. 

The  exchange  involves  only  the 
surface  estate  of  the  public  selected 
lands  and  the  private  offered  lands. 

The  purpose  of  the  exchange  is  to 
acquire  the  non-Federal  lands  in  the 
Black  Mountains  northwest  of  Kingman, 
Arizona  which  important  bighorn  sheep 
habitat.  The  exchange  is  consistent  with 
the  Bureau  of  Land  Management  land 
use  plans  and  would  result  in  a  public 
benefit. 

The  above  lands  will  be  subject  to  an 
appraisal  to  determine  their  value.  If  it  is 
determined  that  the  values  are  not 
equal,  adjustment  may  be  made  in  the 
total  number  of  acres  to  be  exchanged, 
or  a  cash  payment  not  to  exceed  25 
percent  of  the  value  of  the  public  lands 
may  be  made  to  equalize  values. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  pursuant  to  the  Act  of 
August  30, 1890  (26  Stat.  391:  U.S.C.  945). 

2.  All  minerals  in  the  subject  are 
reserved  to  the  State  of  Arizona  as 
granted  by  the  Act  of  Congress,  June  24. 
1910. 


3.  Subject  to  such  restrictions  as  may 
be  imposed  by  the  County  Floodplain 
Administrator  in  Accordance  with  the 
"Amendment  Floodplain  Regulation  for 
the  Unincorporated  Area  of  Mohave 
County,  Arizona,"  as  adopted  by  the 
Mohave  County  Board  of  Supervisors  by 
resolution  No.  82-1  of  May  17, 1982,  and 
recorded  in  Book  824,  page  895  of 
Official  Records,  Mohave  County, 
Arizona. 

4.  Subject  to  right-of-way  A-19235.  A- 
19236,  A-19237,  and  A-19238,  for  road 
purposes  for  the  Mohave  County  Board 
of  Supervisors  under  Title  V,  section  501 
of  the  Act  of  October  21, 1976  (43  U.S  C. 
1761). 

5.  Subject  to  right-of-way  AR-033346 
for  telephone  purposes  for  American 
Telephone  and  Telegraph  Company, 
under  the  Act  of  March  4, 1911  (36  Stat. 
1253,  as  amended:  43  U.S.C.  961]. 

6.  Subject  to  the  right  of  the  grazing 
allottee,  James  Briggs,  to  continue  his 
grazing  use  of  the  parcel  until  May  8, 
1986.  Grazing  fees  will  be  paid  to  the 
new  landowner  but  may  not  exceed  the 
fees  charged  by  the  Bureau  of  Land 
Management  for  that  year. 

Private  lands  to  be  acquired  by  the 
United  will  be  subject  to  the  following 
reservation: 

1.  All  minerals  in  the  subject  are 
reserved  to  the  Santa  Fe  Pacific 
Railroad  Company  as  set  forth  in  Book 
73  of  Deeds,  page  235,  Mohave  County. 
Arizona. 

Publication  of  this  notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws.  This  segregation  will  terminate 
upon  the  issuemce  of  a  patent  or  two 
years  from  the  date  of  this  notice,  or 
upon  publication  of  a  Notice  of 
Termination. 

SUPPLEMENTARY  INFORMATYON!  Detailed 
information  concerning  this  exhan^e 
may  be  obtained  from  the  Kingman 
Resource  Area  Office.  2475  Beverly 
Avenue,  Kingman  Arizona  66401. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  conunents  to  the  District 
Manager,  Phoenix  District  Office.  2015 
West  Deer  Valley  Road.  Phoenix. 
Arizona  85027.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
dtermination.  In  the  absence  of  any 
action  by  the  District  Maiuiger,  this 
realty  action  will  become  the 
determination  of  the  Department  of  the 
Interior. 


Dated.  AnfBat  21. 1M4. 
MariynV.  PflOH. 

District  Manager. 

IFK  Doc  M-ZSOm  FIM  S-ZV-M.  8^iS  am) 


[M-577t9] 


/ 


Land  Exohange,  Butte  Otetrtct,  MT 

AGENCY:  Bureau  of  Lan(t^anagement. 
Interior. 

ACTION:  Notice  of  Realty  Action.  Public 
Lands  in  Madison  County  suitable  for 
exchange  (M-65789). 

summary:  The  following  described 
public  lands  located  in  Madison  County 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716: 

Principal  Maridian  Montana 

T.  2  S.,  R.  2  W. 
Sec.  19:  NfEV«NEV4,  40XX)  acres. 
Sec.  29:  lot  5.  Z7.10  acres. 
Sec.  31:  loU  2.  S.  4.  &.  7,  8.  a  la  11.  and  12. 

365.11  acres. 
Sec.  32:  lots  1.  Z  and  3.  NEV«SWV«.  155.28 

acres. 

Total  acreage  is  587.49  acres. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  lands  in  Madison  Coimty  from 
J.  Jud  Chalmers  of  Pony,  Montana: 

Principal  Meridian  Montana 

T.  3  S..  R.  1  E 
sec.  10:  lot  Z,  17.00  acres:  tot  4,  23.18  acres. 

Excluding  Montana  Highway  Department 
right-of-way  of  approximately  6.3  acres. 
Total  acreage  ii  33.88  aores. 

DATES:  For  a  period  of  45  <ia]r8  from  the 
date  of  first  puUication  of  tlds  Notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Boreau  of  Land 
Management.  P.O.  Box  3388,  Butte. 
Montana  59702.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determinatioiL 
In  the  absence  of  any  action  by  the  State 
Ehrector.  this  realty  action  will  become 
the  final  determination  of  the 
Department 
SUPPLEMENTARY  INFORMATION: 

The  purpose  of  the  exchange  is  to 
acquire  a  tract  of  land  which  is  heavily 
used  for  recrestionai  ptnposes  in 
conjunction  with  the  Madison  River  and 
the  nearby  Bear  Trap  Wilderness.  TTie 
exchange  is  consistent  with  the  Bureau's 
planning.  The  pubtic  interest  will  be 
well  served  by  making  the  exchange. 

Effective  as  of  the  date  this  Notice  is 
published,  the  public  lands  selected  in 
the  exchange  shall  be  segregated  from 
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all  the  nondiscretionary  public  land 
laws,  including  the  mining  laws. 

Terms  and  ConditioDs 

1.  The  acreage  will  be  adjusted  or  a 
monetarj'  payment  may  be  utilized  to 
equalize  values. 

2.  The  exchange  involves  only  the 
surface  estate;  all  minerals  owned  by 
the  Federal  Government  will  be 
reserved  to  the  United  States.  All 
minerals  owned  by  Chalmers  will  be 
reserved. 

Patents  will  contain  the  following 
reservations  to  the  United  States: 

1.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States  (26  Stat.  391;  43  U.S.C. 
945). 

2.  All  minerals  with  the  right  to 
explore,  prospect  for.  mine,  and  remove 
under  applicable  law.  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe  (43  U.S.C.  1719). 

3.  Existing  and  future  oil  and  gas 
leases  on  all  parce'" 

4.  All  vaUd  existing  rights. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Butte  District  at  the  above  address. 

Dated:  August  23, 1984. 
Gerald  L.  Quinn. 
Acting  District  Manager. 

[FT?  Doc  M-a07e  Filed  ^2»-M:  8:45  am| 
BILLING  CODE  431(M]N 


[CA-12964] 


California;  Opening  of  Land  Subject  to 
Section  24  of  the  Federai  Power  Act 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714.  and  section  24  of  the 
Federal  Power  Act  of  June  la  1920  (41 
Stat.  1075.  as  amended.  16  U.S.C.  818) 
and  pursuant  to  the  determination  of  the 
Federal  Energy  Regulatory  Commission, 
in  DA-1141  California,  it  is  ordered  as 
follows: 

1.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
the  requirements  of  applicable  law.  the 
following  described  land  in  the  Plumas 
National  Forest  withdrawn  in  FERC 
Project  Application  No.  6332.  will  not  be 
injured  or  destroyed  for  the  purposes  of 
power  development,  and  shall  effective 
immediately,  become  available  for 
consummation  of  pending  Forest  Service 
Exchange  Application.  CA-10370.  under 
the  General  Exchange  Act  of  March  20. 
1922.  43  Stat.  465,  as  amended.  16  U.S.C. 
485.  subject  to  the  provisions  of  section 
24  of  the  Federal  Power  Act  of  June  10, 
1920. 


Mount  Diablo  Meridian 

T.  28  N.  R.  12  E.. 

Sec.  31.  SMiSM!SEV4NEy4. 

The  area  de»cnbed  aggregates 
approximately  10  acres  in  Plumas  County. 

2.  The  State  of  California  has  waived 
its  preference  right  of  application  for 
highway  rights-of-way  on  material  sites 
afforded  it  by  section  24  of  the  Federal 
Power  Act. 

The  land  has  been  open  to 
applications  and  offers  under  the 
mineral  leasing  laws.  These  lands 
remain  segregated  from  the  mining  laws 
under  Forest  Service  Exchange 
Application,  CA-10370. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  State  Director. 
Bureau  of  Land  Management,  Room  E^ 
2841,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento,  California 
95825. 

Dated:  Augiijt  22, 1984. 
Ed  Hastey. 

State  Director  California. 

[FR  Doc  IV»-;30e()  Filed  8-29-84:  8:45  am) 
StLLINQ  CODE  4310-«4-M 


IGroup  75«1     ' 

Cailfornla;  FiBng  of  Plat  of  Survey 

August  23.  1984. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento, 
California,  immediately: 

San  Bernardino  Meridian,  San  Diego  County 
T.  US.,  R.  4E. 

2.  This  plat,  representing  the 
dependent  resurvey  of  a  portion  of  the 
Rancho  San  Jose  de  Valle,  a  portion  of 
the  subdivisional  lines,  and  Mineral 
Survey  No.  4187.  the  survey  of  the 
subdivision  of  sections  10, 11.  and  14,  T. 
11  S..  R.  4  E.,  San  Bernardino  Meridian, 
under  Group  No.  758.  California,  was 
accepted  August  3, 1984. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 


Way,  Room  E-2841,  Sacramento. 
California  95825. 
Herman  ).  Lyttge. 

Chief.  Records  and  Information  Section. 

|FR  Doc  84-23062  Filed  8-29-84:  845  Mm) 
BILLING  CODE  4310-40-«l 


(CA-143781 

Realty  Action;  Noncompetitive  Sale  of 
Public  Lands  in  San  Bernardino 
County,  CA;  Amendment 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Realty  action — Noncompetitive 
sale  of  public  lands  in  San  Bernardino 
County. 

SUMMARY:  This  document  amends  the 
Notice  of  Realty  Action  for  the  sale  of 
public  land  in  California  that  appeared 
on  pages  30600-30601  in  the  Federal 
Register  of  Tuesday,  July  31, 1984  (49  FR 
30600).  CA  14378. 

SUPPLEMENTARY  INFORMATION:  The 

amendment  is  made  to  the  terms  and 
conditions  of  the  sale.  The  following 
reservations  is  added  subject  to  those 
rights  granted  by  oil  and  gas  lease  CA 
13536  under  the  Act  of  February  25. 1920 
(41  Stat.  437;  30  U.S.C.  181). 

Dated;  August  23. 1984. 
H.W.  Riecken, 

District  \f onager.  Ccli^ornia  Desert  District. 

|FR  Doc  84-23083  Filed  &-29-84:  8.4S  am) 
BILUNG  CODE  4310-40-M 


[C-28705J 

Colorado;  Proposed  Continuation  of 
Reclamation  Withdrawal 

August  21,  1984. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  that  a  120-acre  withdrawal  be 
continued  for  an  additional  20  year 
period.  The  lands  will  remain  closed  to 
surface  entry  and  mining  but  have  been 
and  will  remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received 
within  90  days  of  publication  date. 
ADORESS:  All  comments  should  be 
addressed  to  Stale  Director.  Colorado 
State  Office,  1037  20th  Street.  Denver. 
Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  D.  Tate,  Colorado  State  Office, 
303-844-2592. 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawal  made 
by  Bureau  Order  dated  May  25, 1950.  as 
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amended,  be  continued  for  a  period  of 
20  years  in  accordance  with  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  43 
U.S.C.  1714. 

This  order  currently  withdraws  120 
acres  of  public  land.  The  land  is  located 
in  T.  51  N.,  R.  7  W.,  New  Mexico 
Principal  Meridian,  Colorado. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Smith  Fork  Project.  The' 
withdrawal  segregates  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director,  Colorado  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and,  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  determination  is  made. 
Robert  D.  Dinsmore, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc,  M-23077  Filed  »-2»-M:  8:45  *n:\ 
BILLING  CODE  4310-JB-M 


Realty  Action;  Competitive  Sealed  Bid 
Public  Land  Sales  In  Gooding  County 
10 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Realty  Action. 
Competitive  Sealed  Bid  Public  Land 
Sales  in  Gooding  County,  on  the 
following: 


Tract 

No 


Gas*  Me 
No 


Legal  descnpnon 


Acres 


l-2040« 


1-20405 


7     1-20406 


6     1-20407 


8  I  t-2040e 


T   6  S,  R    14  E     BM. 

Sec   19.  NWV.seV4  .._ 

40 

T   7  S,  R   14  E..  B.M.. 

Sec  24.  NW'.NWy. 

40 

T  7  S  .  H   14  E    B  M.. 

Sec  24.  SWV<NW^4 __ 

40 

T   7  S    R   14  E  .  BM.. 

Sec  24.  NWWSWVi 

40 

T   7  S..  n   14  E..  B.M„ 

Sec.  24.  NE'-4SWV. 

40 

Trad 
Mo 

Case  We 
No 

Legal  iescnptior 

Acre* 

45 

1-20411 

T  8  S    R   14  E    e  M.. 

Sec  2.  loi  4    

Tolai  acres  .  .„ 

3876 

1  23S.76 

SUMMARY:  The  above-described  public 
land  tracts  were  examined,  and  through 
land  use  planning  and  public  imput  are 
determined  to  be  suitable  for  disposal 
by  sale  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  Fair  market  value  will  be 
available  no  less  than  30  days  prior  to 
the  sale  date.  Only  sealed  bids  shall  be 
accepted. 

The  lands  when  patented  will  be 
subject  to  the  following  reservations  to 
the  United  States: 

1.  Ditches  and  canals. 

2.  Oil  and  Gas  resources. 

3.  All  valid,  existing  rights  and 
reservations  of  record. 

The  lands  are  hereby  segregated  from 
all  appropriation  under  the  public  land 
laws,  including  the  mining  laws  until 
sold  or  this  sale  is  suspended. 

Sealed  bids  must  be  received  in  this 
office  no  later  than  1:00  p.m.  on 
December  14,  1984.  Bids  for  less  than  the 
fair  market  value  will  not  be  accepted. 
A  bid  will  constitute  an  application  for 
conveyance  of  mineral  interests  of  no 
known  value. 

A  $50  nonretumable  filing  fee  for 
processing  such  conveyance  along  with 
at  least  one  fifth  of  the  full  bid  price 
must  accompany  each  bid.  Failure  to 
deposit  these  sums  shall  result  in 
disqualification. 

If  not  sold  at  this  time,  the  parcels  will 
be  offered  the  second  Friday  of  each 
month  at  the  same  time,  1:00  p.m..  for 
sealed  bids  until  sold  or  the  sale  is 
suspended. 

DATE  AND  ADDRESS:  The  sale  offering 
will  be  held  on  December  14,  1984  at 
1:00  p.m.  in  the  Shoshone  District  Office. 
400  West  F  Street,  Shoshone  Idaho 
83352. 

FOR  FURTHER  INFORMATION  CONTACT. 

Detailed  information  concerning  the  sale 
and  conditions,  bidding  procedures,  and 
other  details  can  be  obtained  by 
contacting  Joe  Aitken  at  (208)  88&-2206 
or  writing  to  BLM,  P.O.  Box  2B. 
Shoshone,  Idaho  83352. 
SUPPLEMENTARY  INFORMATION:  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  Shoshone  District 
Manager  at  the  above  address. 

Dated:  August  21. 1984. 
Charles  ].  Haszier, 

District  Manager. 

IFR  Doc  84-23100  Filed  8-Z9-84,  «;4S  antj 
BILLIMG  CODE  4310-GO-M 


( M-609e7  and  M-eosaa  ] 

Realty  Action;  Modified  Competitive 
Sales  in  Rosebud  County,  MT 

AGENCY:  Bureau  of  Land  Management. 
Miles  City  District  OfTice,  Interior. 
ACTION:  Notice  of  Realty  Action 
M-60987  and  M-60g88,  Modified 
Competitive  Saies  of  Public  Land  in 
Rosebud  County,  Montana. 

SUMMARY:  The  following  described 
lands  have  been  examined  and 
identified  as  suitable  for  disposal  by 
sale  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1713,  at  no  less 
than  fair  market  value. 

Parcel  No.  l-M-«e9e7— Appraised  Value 
$44100 

Principal  Montana  Meridian 
T  8  N.,  R.  41  E.. 

Sec.  24:  SWV4SEV4,  containing  40.00  acres. 
T  8  N.,  R.  42  E.. 

Sec.  28:  NE'><i4NWV4,  containing  40  00 
acres. 

Total  Acreage,  80,00  acres. 

Parcel  No.  2-M-6098S— Appraiaed  Value 
S2.000 

Principal  Montana  Meridiaa 

T.  10  N,  R,  34  E.. 
Sec.  28:  SEViSEV*,  containing  40  acres. 

The  land  will  be  offered  for  sale  by 
sealed  bid  only  utilizing  modified 
competitive  bidding  procedures  on 
October  31. 1984  at  1:30  pjn.  at  Montana 
State  Office,  Bureau  of  Land 
Management,  222  North  32nd  Street, 
P.O.  Box  31434,  Billings.  Montana  59107- 
1434. 

Adams  Livestock  Company  of 
Rosebud,  Montana,  is  the  authorized 
grazing  permittee  who  will  be  the 
designated  bidder  on  Parcel  No.  1,  M- 
60987.  Hiese  public  lands  are  two 
separated  40-acre  subsectionB  located 
approximately  12  and  15  miles, 
respectively,  north  of  Rosebud, 
Montana.  Both  forties  are  isolated, 
difficult  and  uneconomical  to  manage  as 
part  of  the  public  lands  and  are  not 
suitable  for  management  by  another 
federal  agency.  Both  forties  are  rough 
sagebrush/native  grasslands.  Physical 
access  via  vehicle  is  possible  over  ranch 
trails  during  dry  weather.  There  is  no 
legal  access  to  either  forty.  The  forth  in 
T.  8  .N.,  R.  41  E.  is  not  fenced  and  there 
are  no  range  improvement.  The  forty  in 
T  8  N.,  R.  42  E.  is  fenced  on  the  north 
boundary  and  another  fence  crosses  it 
on  the  west  side.  Other  than  these 
fences,  there  are  not  any  range 
improvements  on  this  forty 

Joe  Kanta  of  Melstone.  Montana,  the 
authorized  grazing  permittee,  will  be  the 
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designated  bidder  on  Parcel  No.  2,  M- 
60988,  This  40-acre  subsection  is 
approximately  three  miles  west  of 
Ingomar,  Montana.  This  forty  is  isolated, 
difficult  and  uneconomical  to  manage  as 
part  of  the  public  lands  and  is  not 
suitable  for  management  by  another 
federal  agency.  Topography  is  rough 
with  the  majority  of  this  40  acres  being  a 
large  butte.  Vegetation  is  sagebrush/ 
native  grasses  with  a  few  scattered 
juniper  trees  in  a  small  coulee  on  the 
north  side  of  the  butte.  Physical  access 
via  vehicle  is  possible  on  a  ranch  trail 
during  dry  weather.  There  is  no  legal 
access.  There  is  no  water  and  there  are 
no  range  improvements.  A  boundary 
fence  is  on  the  east  side. 

The  proposed  sale  is  consistent  with 
the  Bureau's  planning  system,  and 
Rosebud  County  Commissioners  were 
contacted  on  February  29, 1984  and 
concur  with  the  proposed  sale  and  that 
there  is  no  need  for  a  hearing.  The 
transfer  of  the  parcels  into  private 
ownership  will  benefit  the  public 
interest  and  provide  for  better  land 
management. 

Terms  and  Conditions 

The  terms  and  conditions  applicable 
to  the  sales  are: 

1.  All  minerals  will  be  reserved  to  the 
United  States,  together  with  the  right  to 
explore,  prospect  for,  mine,  and  remove 
same  under  applicable  law  and 
regulations; 

2.  A  right-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States  in 
accordance  with  43  U.S.C.  945; 

3.  The  sale  of  these  lands  will  be 
subject  to  all  valid  existing  rights  and 
reservations  of  record. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  940,  Miles  City,  Montana  59301. 
Any  adverse  comments  will  be 
evaluated  by  the  BLM  Montana  State 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  a  final  determination 
of  the  Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACr 
Information  relating  to  the  sale, 
including  the  land  report  and 
environmental  assessment  is  available 
for  review  at  the  Miles  City  District 
Office,  west  of  Miles  City,  Montana. 
SUPPLEMENTARY  INFORMATION: 
Bidder  Qualifications 

The  bidder  must  be  a  U.S.  citizen  or, 
in  the  case  of  a  corporation,  subject  to 
the  laws  of  any  state  of  the  U.S.  A  state. 


state  instrumentality  or  political 
subdivision  submitting  a  bid  must  be 
authorized  to  hold  property.  Any  other 
entity  submitting  a  bid  must  be  legally 
capable  of  holding  and  conveying  lands 
or  interests  therein  under  the  laws  of  the 
State  of  Montana.  Bids  must  be  made  by 
the  principal  or  his  agent. 

Bid  Standards 

No  bid  will  be  accepted  for  less  than 
the  appraised  fair  market  value  and  bids 
must  be  individually  submitted  for  either 
Parcel  No.  1  [M-60987J  or  Parcel  No.  2 
[M-60988).         j 

Method  of  Bidding 

The  land  will  be  sold  by  sealed  bid. 
Each  bid  must  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  U.S.  Department  of 
Interior,  Bureau  of  Land  Management 
for  not  less  than  one-fifth  of  the  amount 
bid.  Sealed  bids  will  be  received  at  the 
Montana  State  Office,  Bureau  of  Land 
Management,  until  1  p.m.,  October  31. 
1984.  Sealed  bids  will  be  opened  in  the 
Montana  State  Office,  222  North  32nd 
Street,  Billings,  Montana. 

The  sealed  bid  envelope  must  be 
addressed  as  follows: 

Cashier— Sealed  Bids,  Public  Land  Sale 

M ,  P.O.  Box  31434,  Billings. 

Montana  59107-1434 

If  two  or  more  envelopes  containing  valid 
bids  of  the  same  amount  are  received,  the 
determination  of  which  is  to  be  considered 
the  highest  bid  shall  be  by  supplemental 
biddings.  The  designated  high  bidders  shall 
be  allowed  to  submit  oral  or  sealed  bids  as 
designated  by  the  authorized  officer.  The 
highest  qualifying  sealed  bid  shall  then  be 
publicly  declared. 

Modified  Competitive  Bidding 

For  a  period  of  30  days  following  the 
date  of  the  sale,  Adams  Livestock 
Company  of  Rosebud,  Montana,  the 
designated  bidder  for  Parcel  No.  1,  and 
Joe  Kanta  of  Melstone,  Montana,  the 
designated  bidder  for  Parcel  No.  2,  will 
be  offered  the  right  to  meet  the  highest 
qualifying  bid.  The  designated  bidder 
must  submit  a  bid  of  at  least  the  fair 
market  value  prior  to  the  sale  date  in 
order  to  be  considered  under  the 
modified  bidding  provisions.  If  either 
meets  the  highest  bid  on  the  respective 
parceUs),  and  the  land  will  be  sold  to 
the  designated  bidder(s)  and  the  other 
high  bid  will  be  returned.  If  either 
designated  bidder  refuses  to  meet  the 
highest  bid  or  to  submit  any  bid  at  all 
prior  to  the  sale  date,  the  modified 
competitive  bidding  provisions  shall  be 
waived. 


Sale  CoDtinuation 

In  the  event  these  parcels  are  not  sold 
at  the  original  designated  sale  offering, 
the  parcel(s)  will  then  be  available  for 
sale  over  the  counter  on  a  first  come, 
first  served  basis,  at  the  Montana  State 
Office,  Bureau  of  Land  Management,  222 
North  32nd  Street,  Billings,  Montana. 
Sealed  bids  will  only  be  opened  each 
Wednesday. 

Final  Details 

Once  a  high  bid  is  accepted,  the 
successful  bidder  shall  submit  the 
remainder  of  the  full  bid  price  within  180 
days.  Failure  to  submit  the  required 
amount  within  the  180-day  time  period 
will  result  in  forfeiture  of  the  deposit 
and  the  lands  will  be  offered  to  the  next 
qualifying  bidder. 

Dated:  August  20, 1984. 
Robert  A.  Teegarden, 

Acting  District  Manager. 

[PR  Doc  S4-Z3114  Filed  B-29-84:  8:45  am] 
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Colorado  State  Office;  Emergency 
ORV  Restrictions 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Emergency  Off-Road 
Vehicle  Decisions. 

summary:  Notice  is  hereby  given  that 
effective  immediately,  all  public  lands 
(640  Acres)  in  Section  20.  T.  1  N.,  R.  3 
W.,  Ute  Meridian  are  closed  to  off-road 
vehicle  use  (ORV);  and  the  public  lands 
located  within  the  sections  listed  below 
(6,675  acres)  are  limited  to  existing 
roads  and  trails  except  for  snowmobiles 
operating  on  snow. 

T.  5  S.,  R.  89  W.,  6  P.M.. 

Sees.  16.  20.  21.  25.  26.  27.  28,  29,  33,  34,  35, 
36. 
T.  6  S.,  R.  89  W.,  6  P.M., 

Sees  6.  7,  8.  10. 11.  14. 15. 16.  17.  la  21,  22. 
23,  26. 

Additional  Information 

The  purpose  of  the  closure  in  the  area 
of  the  Rattlesnake  Canyon  Arches  is  to 
protect  the  wilderness  characteristics, 
primarily  naturalness  in  the  Black  Ridge 
Wilderness  Study  Area  (CO-070-113). 

The  limited  closure  around  Glenwood 
Springs,  Colorado  is  to  protect  soils  and 
vegetation  in  the  Glenwood  Springs 
Debris  Flow  Hazard  Zone  designated  as 
an  Area  of  Critical  Environmental 
Concern  in  the  1984  Glenwood  Springs 
Resource  Management  Plan. 

The  authority  for  these  restrictions  is 
43  CFR  8341.2.  These  emergency 
restrictions  will  remain  in  effect  until 


off-road  vehicle  designations  are 
implemented  in  these  areas. 

FOR  FURTHER  INFORMATION  CONTACr. 

Wade  Johnson,  District  Recreation 
Planner,  Grand  Junction  District,  764 
Horizon  Drive,  Grand  Junction,  CO 
81503.  (303)  243-6552. 

Dated:  August  21,  1984. 
Wright  Sheldon, 
District  Manager.  Grand  function  Office. 

(FR  Doc  B4-Z310e  Klled  8-20-S4.  a45  •m) 
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Designation  of  lessen  Red  Rocl(8 
Scenic  Area,  NV 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Designation  of  Lassen  Red 

Rocks  Scenic  Area. 

summary:  Pursuant  to  the  authority  of 
43  CFR  Part  8352  and  Delegation  of 
Authority  1203, 1  have  designated  the 
public  lands  in  the  following  described 
area  the  Lassen  Red  Rocks  Scenic  Area: 

Mount  Diablo  Meridian,  Nevada 
T.  24  N..  R.  18  E. 

Sec.  29:WM!SWV4. 

Sec.  30:  SEV*.  E'/^SW'A. 

Sec.  31:  E'^NWV4.  NEV«,  NV4NEV4SEV«. 

Sec.  32:  WW1NWV4,  NWy4SWV4. 

The  area  aggregates  approximately 
700  acres,  all  of  which  are  public  lands 
managed  by  the  Bureau  in  Lassen 
County,  California  (500  acres),  and 
Washoe  County,  Nevada  (200  acres). 
EFFIECTIVE  DATE:  August  17, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Owen,  District  Manager, 
Bureau  of  Land  Management.  1050  E. 
William  St.,  Suite  335,  Carson  City, 
Nevada  89701;  (702)  882-1631. 

Dated:  August  24, 1984. 
Thomas  ].  Owen, 

District  Manager.  Carson  City  District, 
Nevada. 

|FR  Doc  »4-23ae2  Piled  B-29-M:  8:4S  am) 
WLUNQ  COOC  43KM4C-M 
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Availability;  Environmental  Impact 
Statement;  Draft;  Rangely  Cart>on 
Dioxide  Pipeline  Project 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  BLM  has  prepared  a  DEIS 
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for  the  proposed  Rangely  Carbon 
Dioxide  Pipeline  Project. 

SUPPLEMENTARY  INFORMATION:  BLM  has 
prepared  a  DEIS  for  the  Rangely  Carbon 
Dioxide  Pipeline  Project.  ChevTon  USA, 
Inc.  has  applied  to  the  BLM  Wyoming, 
Utah,  and  Colorado  State  Offices  for  a 
right-of-way  permit  to  build  and  operate 
a  176-mile-long,  16-inch-diameter 
pipeline  to  carry  carbon  dioxide  from 
Exxon  Corporation's  proposed  La  Barge 
gas  plant  at  the  Shute  Creek  site 
northeast  of  Opal,  Wyoming,  to  the 
Rangely  Weber  Sand  Unit  oil  field 
(Colorado)  where  the  carbon  dioxide 
would  be  used  for  enhanced  oil 
recovery.  Ancillary  facilities  to  be  built 
would  include  a  microwave 
communication  system,  a  Supervisory 
Control  and  Data  Acquisition  (SCADA) 
system  to  detect  leaks,  and  a  booster 
compressor  station  (Sand  Wash 
Alternative  only). 

FOR  FURTHER  INFORMATION  CONTACT 

Janis  VanWyhe,  Project  Leader,  Division 
of  EIS  Services,  Bureau  of  Land 
Management,  555  Zang  Street,  First 
Floor  East,  Denver,  Colorado  80228, 
(303)  234-6737. 

Copies  of  the  DEIS  may  be  inspected 
at  the  following  locations: 

Bureau  of  Land  Management,  Public 

Affairs,  Interior  Building,  18th  and  C 

Streets,  N'W.,  Washington,  D.C.  20240 
Bureau  of  Land  Management,  Wyoming 

State  Office.  2515  Warren  Avenue. 

P.O.  Box  1828,  Cheyenne.  Wyoming 

82003 
Bureau  of  Land  Management,  Colorado 

State  Office,  1037  20th  Street,  Denver, 

Colorado  80202 
Bureau  of  Land  Management,  Utah  State 

Office,  University  Club  Building,  136 

East  South  Temple.  Salt  Lake  City. 

Utah  64111 
Bureau  of  Land  Management.  Division 

of  EIS  Services,  555  Zang  Street,  First 

Floor  East.  Denver,  Colorado  80228 
Bureau  of  Land  Management,  Rock 

Springs  District  Office,  P.O.  Box  1889. 

Rock  Springs.  Wyoming  82901 
Bureau  of  Land  Management.  Craig 

District  Office.  P.O.  Box  248,  Craig, 

Colorado  81625 
Bureau  of  Land  Management,  Vernal 

District  Office,  170  South  500  East. 

Vernal,  Utah  84078 

Copies  of  the  DEIS  may  be  obtained 
from  BLM's  Division  of  EIS  Services  at 
the  address  listed  above,  and  a  limited 
number  of  single  copies  may  be 
obtained  from  BLM's  Rock  Springs 


District  Manager  at  the  address  listed 

above. 

P.  D.  Leonard, 

Associate  State  Director 

[FR  Doc  M-2309T  Filed  8-29-»4  8  45  am| 
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Minerals  Managenr>ent  Service 

Development  Operations  Coordination 
Document;  Amoco  Production  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3088,  Block  623. 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Freeport, 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  August  23,  1984. 

ADORESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Tolben  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  il 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Miherals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Dated:  August  23,  1984. 

John  L  Rankin, 

Regional  Manager,  Gulf  of  Mexico  OCS 
Region. 

IFR  Doc  84-23087  Fited  g-J9-84.  8:45  am) 
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Development  Operations  CoordinatJon 
Document;  McMoRan  Offshore 
Exploration  and  Production  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordinaton  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
McMoRan  Offshore  Exploration  and 
Production  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
2690.  Block  A-471,  High  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducts  from 
an  onshore  base  located  at  Galveston. 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  23, 1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p  m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0875. 

SUPPLEMINTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 


Dated:  August  23. 19B4. 
John  L.  Rankin,  ^ 

Regional  Manager,  Gulf  of  Mexico  OCS) 

Region. 

(FR  Doc.  M-23088  Fifed  8-29-84.  MS  am| 
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Development  Operations  Coordination 
Document;  Samedan  Oil  Corp. 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Samedan  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  lease  OCS-G 
5506.  Block  248,  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  23, 1984.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
addresses:  A  copy  of  the«ubject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natiual  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge,  Louisiana  70805. 
FOR  further  WFORMATION  CONTACT: 
Ms.  Angie  Gobert  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Rules  and  Production, 
Plans,  Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Units. 
Phone  (504)  838-0878. 

SUPPtEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 


considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  August  22, 1984. 

John  L.  Rankin, 

Regional  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  »4-I30«e  Filed  8-29-84:  8:45  am| 
BILLING  CODE  4310-Wn-M 


Information  Collection  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  Raymond  A.  Hicks  at  303- 
231-3147.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau  Clearance  Officer  at  the 
phone  number  listed  below  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  D.C.  20503,  telephone  202- 
395-7313. 

Title:  Auditing  and  Financial  System 
Reports  on  Solid  Minerals. 

Abstract:  Auditing  and  Financial 
System  (AFS)  information  is  needed 
from  lessees  and  lease  operators  to 
provide  comprehensive  sales  and 
royalty  data  on  coal  and  other  solid 
minerals  produced  from  leased  Federal 
and  Indian  lands.  The  data  is  used  to 
document  payments,  to  maintain  royalty 
accounts,  and  for  audits. 

Bureau  Form  Numbers:  MMS-4014, 
MMS^030. 

Frequency:  Intermittently,  monthly, 
quarterly. 

Description  of  Respondents: 
Companies  producing  solid  minerals 
from  Federal  and  Indian  leases. 

Annual  Responses:  1,464. 

Annual  Burden  Hours:  727. 
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Bureau  Clearance  Officer:  Dorothy 
Christopher,  703-435-6213. 

Dated:  July  20,  1984, 
RolMit  E.  Boldt, 

Associate  Director  for  Royalty  Management. 

|FR  Doc.  84-23080  Filed  8-29-M.  B:«5  »m| 
BILLING  CODE  4310-MR-4I 


Development  Operations  Coordination 
Document;  ARCO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  2834,  Block  238.  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbon  with  support 
activities  to  be  conducted  from  an 
onshore  base  located  at  Sabine  Pass, 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  August  21, 1984. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Manager,  Gulf  o/ 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  fOffice  Hours:  9  a.m.  to  3:30 
p  m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  August  21, 1984. 

John  L  Rankin, 

Regional  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FK  Doc.  84-23072  Filed  8-2B-84:  a:4«  vnj 
BtUJNQCOOC  MIO-MR-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigatton  No.  337-TA-195] 

Certain  Cloisonne  Jewelry;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement:  The 
Answer,  Ltd. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  x»f  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  pai"ties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  August  24, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street  NW., 
Washington.  D.C.  20438,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 


confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Issued:  August  24.  1984. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc  84-23003  Filed  fr-2»-M;  8:4S  ami 
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[Investigation  No.  337-TA-ie5] 

Certain  Rotary  Wheel  Printing 
Systems;  Initial  Determination 
Terminating  Respondent  on  tt>e  Basis 
of  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Olympie  Werke  Aktiengesellschaft  and 
Olympia  U.S.A.,  Inc.  (Olympia). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Conunission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  August  24, 1984. 

Copies  of  the  initial  determinatioa  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161. 

Written  Commenta 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington,  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
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the  Federal  Register.  Any  person 
desiring  to  subfait  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-52^-0176. 

By  order  of  the  Commission. 

Issued;  August  24,  1984. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc-  »4-a0O3  FUed  i-3»-M:  8:45  ami 
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Agency  Form  Submitted  for  0MB 
Review 

agency:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35).  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 


Purpose  of  Information  CoUection 

The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  investigation  No.  332-190. 
Headwear  of  Cotton  and  of  Manmade 
Fibers,  instituted  under  the  authority  of 
section  332(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(b)). 

Summary  of  proposals 

(1)  Number  of  forms  submitted:  three. 

(2)  Title  of  forms:  (a)  Questionnaire 
for  Producers  of  Headwear  of  Cotton 
and  of  Manmade  fibers  and 

(b)  Questionnaire  for  Importers  of. . 
Headwear  of  Cotton  and  of  Manmade 
Fibers 

(c)  Questionnaire  for  Retailers  of 
Headwear  of  Cotton  and  of  Manmade 
Fibers. 

(3)  Type  of  request:  new. 

(4)  Frequency  of  use:  nonrecurring. 

(5)  Description  of  respondents:  U.S. 
producers,  importers,  and  retailers  of 
headwear  of  cotton  or  of  marunade 
fibers. 

(6)  Estimated  number  of  respondents: 
500. 

(7]  Estimated  total  number  of  hours  to 
complete  the  forms:  6,250. 


(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Information  or  Comment 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Charles  Ervin,  the  USITC  agency 
clearance  officer  (tel.  no.  202-523-4463). 
Comments  about  the  proposals  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  0MB. 
Attention:  Ms.  Francine  Picoult.  Desk 
Officer  for  U.S.  International  Trade 
Commission  (202-395-7231).  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  comments  will 
prevent  you  from  submitting  them 
promptly  you  should  advise  OMB  of 
your  intent  as  soon  as  possible.  Copies 
of  any  comments  should  be  provided  to 
Charles  Ervin  (United  States 
International  Trade  Commission.  701  E 
Street.  NW..  Washington.  DC.  20436). 

Issued:  August  24, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Siicretary. 

|FTi  Doc  »^-ZXS»  Filed  »-.2»-84:  a:4S  amj 
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[Investlflatton  No.  337-TA-2011 

Certain  Products  Wltti  Gremlin 
Ctiaracter  Depletions;  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

piu-suant  to  19  U.S.C.  1337. 


summary:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  expedited 
temporary  relief  were  filed  with  the  U.S. 
International  Trade  Commission  on  July 
25, 1984.  pursuant  to  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Warner  Bros.  Inc..  75 
Rockefeller  Plaza.  New  York.  New  York 
10019.  An  amendment  to  the  complaint 
anxltt  4he  memorandum  in  support  of 
the  motion  for  expedited  temporary 
relief  were  filed  on  August  10, 1984. 
Supplemental  information  was  also  filed 
on  August  14, 1984.  The  complaint  as 
amended  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  products  with 
Gremlin  chciracter  depictions  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  (1)  infringement  of  U.S. 
Copyright  Reg.  No.  VAu  54-951;  (2) 
infringement  of  U.S.  Copyright  Reg.  No. 
VAu  54-952;  and  (3)  infringement  of  U.S. 
Copyright  Reg.  No.  PAu  214-201.  The 


complaint  further  alleges  th^t  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated. 
in  the  United  States, 

The  complainant  requests  that  the 
Commission  institute  an  investigation, 
conduct  expedited  temporary  relief 
proceedings,  and  issue  a  temporary 
exclusion  order  prohibiting  importation 
of  the  articles  in  question  into  the 
United  States,  except  under  bond,  and 
temporary  cease  and  desist  orders.  After 
a  full  investigation,  the  complainant 
requests  that  the  Commission  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  t  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
August  22."  1984.  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  products 
with  Gremlin  character  depictions  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  (1)  infringement  of  U.S. 
Copyright  Reg.  No.  VAu  54^51;  (2) 
infringement  of  U.S.  Copyright  Reg.  No. 
VAu  54-952;  and  (3)  infringement  of  U.S. 
Copyright  Reg.  No.  PAu  214-201.  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States; 

(2)  Pursuant  to  $  210.24(e)  of  the 
Commission's  rules,  the  motion  for 
expedited  temporary  relief  under 
subsections  (e)  and  (f)  of  section  337  of 
the  Tariff  Act  of  1930.  and  the 
memorandimi  in  support  thereof,  which 
were  filed  on  July  25, 1984.  and  the 
amendment  to  the  memorandum  in 
support  of  the  motion  for  expedited 
temporary  relief,  which  was  filed  on 
August  10. 1984.  shall  be  forwarded  to 
the  presiding  officer  for  an  initial 
determination  pursuant  to  S  210.53(b]  of 
the  rules. 

(3)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 

Warner  Bros.  Inc.,  75  Rockefeller  Plaza, 
New  York.  New  York  10019 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 


^ 
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section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Chin  Met  Co.  Ltd..  150  Fu  Te  South 

Road,  San  Chung  City,  Taipei  County, 

Northern  Taiwan 
Crichton  Trading  Co.,  58  Changon  W. 

Road,  7th  Floor,  Taipei,  Taiwan 
Founders  Enterprises  Ltd.,  4th  Floor,  34 

Lane  81,  Fu  Hsing  North  Road,  Sung 

Shan  District,  Taipei  City,  Northern 

Taiwan 
Jar  Jung  Co.  Ltd.,  P.O.  Box  30-465, 

Taipei,  Northern  Taiwan 
Kai  Chen  Industries,  Co.  Ltd..  P.O.  Box 

48594,  Taipei,  Taiwan 
Keyne  Enterprise  Co.  Ltd.,  Ist  Floor,  13 

Lane  116,  Chien  Min  Road,  Shih  Pai 

District,  Taipei  City,  Northern  Taiwan 
Ladies  and  Gentlemen  Ornaments  Co. 

Ltd.,  2nd  Floor,  117  San  Yang  Road, 

San  Chung  City,  Taipei  County, 

Northern  Taiwan 
Lay  Grand  Co.  Ltd.,  Fifth  Floor,  Hung  Fu 

Nan  Fu  Bldg.,  96  Roosevelt  Road. 

Section  1,  Ky  Ting  District,  Taipei 

City,  Northern  Taiwan 
Lien  Ho  Plastic  Co.  Ltd.,  2nd  Floor,  4 

Alley  2  Lane  325.  Shui  Yuan  Road.  Hsi 

Chih  Toun,  Taipei  County,  Northern 

Taiwan 
Lion  City  Industries  (also  d/b/a/  Lion 

City  Industrial  Co.  Ltd.),  Ist  Floor,  3 

Alley  20  Lane  158,  Pa  Te  Road, 

Section  3,  Taipei  City,  Northern 

Taiwan 
Shine  Land  Inc.,  F.  8.  No.  97,  Section  2, 

Nan  King  E.  Road.  Taipei.  Taiwan 
Shiuh  Cha  Trading  Ltd.,  8th  Floor,  139 
.     KeeUing  Road,  Section  1,  Taipei  City, 

Northern  Taiwan 
Ta  Hsin  Co.  Ltd.,  2nd  Floor,  171  Chung 

Hsiao  Road,  Section  1.  San  Chung 

City,  Taipei  County,  Northern  Taiwan 
Te  Feng  Industrial  Store,  2nd  Floor.  18 

Alley  58  Lane  7,  Li  Ming  Road.  Nan 

Tun  District.  Taichung  City,  Central 

Taiwan 
The  Superior  Taiwan  Corp.,  P.O.  Box 

55-1266,  Taipei.  Northern  Taiwan 
Tiger  Lion  Enterprise  Co.  Ltd..  5th  Floor, 

7  Lane  342.  Lung  Chiang  Road.  Chung 

Shan  EHstrict.  Taipei  City.  Northern 

Taiwan 
Y.C.  Low  Enterprise  Co.  Ltd.,  6th  Floor, 

470-472  PA  TE  Road,  Section  4,  Sung 

Shan  District,  Taipei  City.  Northern 

Taiwan 
Ying  21an  Enterprises  Corp..  5lh  Floor! . 

212  An  Ho  Road.  Ta  An  District, 

Taipei  City,  Northern  Taiwan 
Bethel  Enterprises  Co..  58  West  28th 

Street,  New  York,  New  York  10001 
C.H.  Trade,  20  West  27th  Street  New 

York,  New  York  10001 
Dai-Dai  Industrial  Corp.  (also  d/b/a  ]C 

Imports  and  FADA  Trading).  1204 

Broadway.  New  York.  New  York 

10001 


Dae  Rim  Tracing.  Inc.,  43  West  30th 

Street.  New  York.  New  YoA  10001 
Hope  Industries  Ina.  1170  Broadway, 

New  York,  New  York  10001 
lim  Trading  Corp.,  1181  Broadway,  New 

York.  New  York  10001 
Komax  General  Corp.  (also  d/b/a  Tlie 

Komax  General  Corp.],  1232 

Broadway,  New  York.  New  York 

10001 
Mason  Imports,  Inc.,  1214  Broadway. 

New  YtKic,  New  York  10001 
Motivic  Inc.,  53  West  36th  Street,  New 

York,  New  York  10001 
Multinational  Products  Corp.  (also 

d/b/a  Multinational  Products),  1181 

Broadway,  New  York,  New  York 

10001 
Samba  Trading  Corp.  (also  d/b/a 

Samba  Jewelry  Corp.).  842  Avenue  of 

the  Americas,  New  York,  New  York 

10001 
Top  Line,  1220  Broadway,  New  York, 

New  York  10001 
Young  Man  General  Merchandise  Co., 

41  West  30th  Street.  New  York,  New 

York  10001 
Yu  II  International  Trading  Corp.  (also 

d/b/a  Yuil  International  Tiading 

Corp.),  868  Avenue  of  the  Americas. 

New  York.  New  York  10001 

(c)  Gary  Rinkerman,  Esq.,  Unfair 
Import  Investigations  Division,  U.S. 
International  Trade  Commission,  701  E 
Street,  NW.,  Room  128,  Washington. 
D.C.  20436,  shall  be  the  Commission 
investigative  attorney,  a  party  to  this 
investigation;  and 

(4)  For  the  investigation  so  instituted. 
|anet  D.  Saxon,  Acting  Chief 
Administrative  Law  judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  officer.  Pursuant 
to  i  210.24(e)  of  the  Commission'fl  Rules 
of  Practice  and  Procedure,  the  pnesiding 
officer  shall  determine  as  expeditiously 
as  possible  whether  or  not  temporary 
relief  proceedings  should  be  instituted. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  (S  201.10(d)  and  210.21(a)  of 
the  rules,  such  responses  will  be 
considnxi  by  the  Commission  if  received 
not  later  than  20  days  after  the  date  of 
service  of  the  con^ilaint.  Responses  to 
the  motion  for  expedited  temporary 
relief  may  be  suboiitted  by  the  named 
respond«its  in  accordance  with 
§  210.24(eK3]  of  the  Commission's  rules. 
Any  such  responses  must  be  filed  within 
20  days  after  service  of  the  motion. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  and/or  the 
motion  for  expedited  temporary  relief 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 


Failure  of  •  r«spon4en<  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  (his  notice  may  be 
deenrad  to  oomtitate  a  wavier  of  tfie 
right  to  epipeer  and  contest  the 
allegations  of  the  complaint  and  this 
notice  and  to  authorize  the  presiding 
officer  and  Oie  Commission,  without 
further  notikx  to  ttie  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  fmdings. 

The  complaint  except  for  any 
confidential  inforraatioB  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.,  Room 
156.  Washington,  D.C.  20436,  telephone 
202/523-0471. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Rinkerman.  Esq.,  Unfair  Import 
Investigations  Division.  U.S. 
international  Trade  Commission, 
telephone  202/523-1273. 

Issued:  Arigust  24, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

|FK  Doc  M-230M  FUcd  t-V-M.  BM  un| 
BtLUNO  OOOC  7010-a-M 


1332-190] 

Headwear  of  Cotton  and  of  Manmada 
FIbara 

AQENCv:  United  States  International 
Trade  Commission. 

action:  Instituticm  of  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U-SX:.  I332ig]]  concerning 
headwear  of  cotton  and  of  manmade 
fibers. 

EFFECTIVE  DATE:  August  22. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reuben  Schwartz  (202-&2a-0114]  or 
Marilyn  Botsari  (202-623-5703^  Textiles. 
Leather  Products,  and  Apparel  Division. 
U.S.  International  lYade  Commission. 
Washiqgton.  D.C.  20436. 

Background  and  Scope  of  Investigation 

The  Commission  instituted 
investigation  No.  332-190.  Headwear  of 
Cotton  and  of  Manmade  Fibers, 
following  receipt  on  June  13  and  July  23. 
1984,  of  ■  request  therefor  from  the 
United  States  Trade  Representative.  The 
data  collected  wiU  be  used  by  the 
Committea  for  the  iBtpiementation  of 
Textile  Agneawats  in  assessing  the 
effect  of  imports  of  headwear  of  cotton 
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and  of  manmade  Hbers  on  the  U.S. 
industry. 

In  accordance  with  the  Trade 
Representative's  request  the  objective 
of  the  study  will  be  to  gather  and 
present  the  following  information  with 
respect  to  headwear  of  cotton  and  of 
manmade  fibers:  U.S.  production, 
imports,  exports,  capacity  utilization, 
productivity,  unfilled  orders, 
inventories,  employment,  and  prices. 
The  Conunission  expects  to  complete  its 
study  by  January  4, 1985. 

By  Order  of  the  Commisaion. 

Issued:  August  24. 1984.  % 

Kenneth  R.  Mason. 
Secretary. 

|FR  Doc  M-Z30m  Filed  8-2»-»4:  S:45  am] 
WLLINQCOOC  70ZO-02-4I 


[Investigation  No.  337-TA-198] 

Certain  Portable  Electronic 
Calculators;  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Sears,  Roebuck  &  Co. 


8UPPI-EMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  August  27, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  D.C.  20436, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 


Commission,  701  E  Street,  NW.. 
Washington.  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register,  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  August  27, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mosoi 
Secretary. 

fFR  Doc  84-23006  Filed' »-2»-84:  B:4S  am) 
BILUNQCOOE  7020-02-M 


OB. 


[Investigation  Na  731-TA-196 
(Preliminary)) 

Certain  Red  Ra8pt)enies  From  Canada 

Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-196 
(Preliminary),  the  Commission 
unanimously  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b{a)).  that  there  is  a 
reasonable  indication  that  an  industry  i.n 
the  United  States  is  threatened  with 
material  injury  *  by  reason  of  imports 
from  Canada  of  red  raspberries, 
provided  for  in  items  146.54, 156.56,  and 
146.74  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).     i 

Background       ' 

On  July  5, 1984,  growers  and  packers 
of  red  raspberries  and  the  American 
Frozen  Food  Institute  filed  a  petition 
with  the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  alleging  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  certain  red 
raspberries  from  Canada.  Accordingly, 
effective  July  5, 1984,  the  Commission 
instituted  antidumping  investigation  No. 
731-TA-196  (Preliminary)  under  section 

'The  "record"  is  defined  in  {  207  2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  119 
CFR  207,2(1)). 

'Commissioner  Lodwtck  finds  a  reasonable 
indication  of  material  injury. 


733(a)  of  the  Act.  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  public  conference 
to  be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U,S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  on  July  18, 
1984  (49  FR  29163).  A  public  conference 
was  held  in  Washington,  D.C.  on  July  27, 
1984,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  August  20, 1984.  A  public 
version  of  the  Commission's  report. 
Certain  Red  Raspberries  From  Canada 
(investigation  No.  731-TA-196 
(Preliminary),  USITC  Publication  1565. 
August  1984)  contains  the  views  of  the 
Commission  and  information  developed 
during  the  investigation. 

Issued:  August  20, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

|FB  Doc  84-23004  filed  8-2»-»4  B:45  smj 
BILLINQ  CODE  VOO-Oi-H 


(Investigation  No.  337-TA-1781 

Certain  Vtnyl-Covered  Foam  Bloclcs; 
Commission  Decision  Not  To  Review 
Initial  Determination;  Deadline  for 
Filing  Written  Submissions  on 
Remedy,  ttie  Public  Interest,  and 
Bonding 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  determined  not  to 
review  the  initial  determination  (I.D.)  of 
its  presiding  officer  (ALJ)  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  in  the  above- 
captioned  investigation.  The  parties  to 
the  investigation  and  interested 
Government  agencies  are  requested  to 
file  written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding. 


Authority:  19  U.S.C.  1337;  19  CFR  210.50- 

210.56. 

SUPPt^MENTARY  INFORMATION:  On  July 
26, 1984.  the  ALJ  issued  an  I.D.  that 
grants  a  motion  for  summary 
determination  by  the  complainant.  The 
ALJ  has  determined  that  there  is  a 
violation  of  section  337  in  the 
unauthorized  importation  and  sale  of 
certain  vinyl-covered  foam  blocks.  No 
petition  for  review  was  filed.  The 
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Commission  on  August  21. 1984. 
determined  not  to  review  the  LD. 
Consequently,  the  I.D.  has  become  the 
Commission's  determination  on 
violation  of  section  337  in  this 
investigation. 

Recently,  this  investigation  was 
terminated  as  to  one  of  the  two  named 
respondents  Talbot  Toys.  Inc.,  on  the 
basis  of  a  consent  order.  The  summary 
determination  effectively  terminates  the 
investigation  with  respect  to  the 
remaining  respondent,  Candid  Industies. 

Written  Submissioni 

Inasmuch  as  the  Commission  has 
found  that  a  violation  of  section  337  has 
occurred,  it  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States  and/or  [2]  cease-and- 
desist  orders  forbidding  unfair  acts  in 
the  importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
relief,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  relief,  it  must  consider  the  effect 
of  that  relief  upon  the  public  interest. 
The  factors  that  the  Commission  will 
consider  include  the  effect  that  an 
exclusion  order  and/or  a  cease-and- 
desist  order  would  have  upon  (1)  the 
public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  U.S.  production  of 
articles  that  are  like  or  directly 
competitive  with  those  that  are  the 
subject  of  the  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  effect,  if 
any,  that  granting  relief  would  have  on 
the  public  interest. 

If  the  Commission  orders  some  form 
of  relief,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 
action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 
United  States  under  a  bond  in  an 
amount  determined  by  the  Commission 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submission  concerning  the  amount  of 
the  bond,  if  any,  that  should  be  imposed. 

The  parties  to  the  investigation  and 
interested  Government  agencies  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  The  complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  a  proposed 
cease-and-desist  order  for  the 
Commission's  consideration.  Persons 
other  than  the  parties  and  Government 
agencies  may  file  written  submissions 


addressing  the  issues  of  remedy,  the 
public  interest,  and  bonding.  Written 
submissions  on  remedy,  the  public 
interest  and  bonding  must  be  filed  not 
later  than  the  close  of  business  on  the 
day  that  is  fourieen  (14)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Commission  Hearing 

The  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

Additional  infonnation 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadline  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  a  portion  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment  by 
the  AL).  All  such  requests  ^ould  be 
directed  to  the  Secretarj^o  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  Documents  containing 
confidential  infonnation  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Secretary's  office. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of 
December  29, 1983,  48  FR  57834. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  McCue  'Verratti,  Office  of  the^ 
General  Counsel,  telephone  202-523- 
0079. 

Issued  August  24, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc  l»-3aaa/  Filed  •-»■«:  ktf  waj 
BILLNMCOOE  n»0-«t-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub-216X1 

Burlington  Northern  Reilroed  Co.; 
Abandonment  In  Adam*  County,  IL; 
Exemption 

The  Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments.  The 
line  to  be  abandoned  is  between 
milepost  265.32  near  Quincy  and 
inilepost  269.60  near  Marblehead,  a 


distance  of  approximately  4.20  mile«  in 
Adams  County.  IL 

BN  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  that  overhead  traffic  to 
not  moved  over  the  line,  (2|  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  die  line  (or  by  a  State  or  local 
govemmeatal  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  {or  equivalent  ^ency)  in 
Illinois  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice.  See  Exemption  of  Out  of  Service 
Rail  Lines.  366  l.C.C.  885  (1«3). 

As  a  condition  to  use  of  Aiis 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Gosken,  380  l.C.C.  9\. 
(1979). 

The  exemption  will  be  effective  on 
September  28,  t984,  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  September  10. 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  18. 
1984,  vtrith:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Comoiission.  Washington,  D.C.  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M  Lee. 
3800  Continental  Plaza.  Forth  Worth,  TX 
76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditional  upon 
environmental  or  public  use  conditions. 

Decided:  August  17. 1964. 

By  the  Commission.  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
lames  H.  Bayne. 

Secretary. 

[FR  Doc  B4-Z3043  HM  h-»-*t-  *M  an^ 
BILUNQ  CODE  m^^^-U 


[Docket  No.  AB-43  (Sut>-113X)] 

MHnoto  Cantral  Gulf  Railroad  Co.; 
Abandonmant  Exemption  In  Livlngaton 
County,  IL 

agency:  interstate  Commerce 

Commission. 

ACnOH:  Notice  of  Exemption. 

sumuiaiiy:  The  Interstate  Commerce 
Commission  exempts  the  Illinois  Central 
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Gulf  Railroad  Company  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903  et  seq.  regarding  the 
abandonment  of  1.44  miles  of  track 
extending  from  milepost  106.01  to 
milepost  107.45  at  Pontiac.  Livingston 
County,  IL.  subject  to  the  standard 
employee  protective  conditions. 
DATES:  This  exemption  shall  be  effective 
on  October  1, 1984.  Petitions  for 
reconsideration  must  be  filed  by 
September  19, 1984.  Petitions  for  stays 
must  be  filed  by  September  10, 1984. 
AOOKESSCS:  Send  pleadings  referring  to 
Docket  No.  AB^3  (Sub-No.  113X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  John  H. 
Doeringer,  233  N.  Michigan  Avenue. 
Chicago,  IL  60601 

FO«  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer  (202]  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  August  21, 1984. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett  and 
Gradison.  Chairman  Taylor  was  absent  and 
did  not  participate. 
lamea  H.  Bayne, 
Secretary. 

(FR  Dot  S4-23CM4  Filed  S-29-M:  8:«  am] 
BlUJNa  COOC  703S-01-M 
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[Rnanc*  Docket  No.  30534] 

Pocono  Northeast  Railway.  Inc^ 
Securities  and  Acquisition  and 
Operation  Exemption  In  Plains 
Township  and  WIHces-Barre,  PA 

AOEncy:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 


•UMMARV:  The  Interstate  Commerce 
Commission  (1)  exempts  from  the 
requirement  of  prior  approval  under  49 
U5.C.  11343  et  seq.  the  acquisition  and 
operation  by  Pocono  Northeast  Railway, 
Inc..  of  two  lines  of  raifroad  belonging  to 
the  Delaware  &  Hudson  Railway 
Company,  one  extending  from  milepost 
208.08  in  Plains  Township,  PA,  to 
milepost  210.69  near  Conyinghan  Street 
in  Wilkes-Barre,  PA,  a  distance  of  2.61 
miles,  and  the  other  extending  from 
milepost  209.87,  an  intermediate  point 
on  the  line  described  above,  to  the  north 


line  of  Linden  Street  in  Wiltes-Barre.  a 
distance  of  about  2,500  feet,  subject  to 
employee  protective  conditions;, and  (2) 
exempts  from  the  requirement  qf  prior 
approval  under  49  U.S.C.  11301  the 
insurance  by  Pocono  Northeast  Railway, 
Inc.,  of  a  secured  note  in  the  amount  of 
$90,000  in  connection  with  its 
acquisition  of  the  lines  of  railroad 
described  above. 

dates:  These  exemptions  shall  be 
effective  on  August  29, 1984.  Petitions  to 
reopen  must  be  filed  by  Oetober  1, 1984. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30534  to: 

(1)  Office  of  the  Secretary,  Case  Confrol 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Mark  H. 
Sidman,  Suite  350, 1575  Eye  Street, 
NW.,  Washington,  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  August  21.  1984. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett  and 
Gradison.  Chainnan  Taylor  was  absent  and 
did  not  participate. 

lames  H.  Bayne, 

Secretary. 

fFU  Doc  84-23042  Filed  8-29-84;  &4S  am) 
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DEPART1MENT  OF  JUSTICE 

Office  Of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention; 
Meeting 

The  third  quarterly  meeting  of  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  be  held 
in  Washington.  D.C.,  on  September  20, 
1984.  The  maetmg  will  take  place  in  the 
DepartmentfflTConference  Room  at  the 
Department  of  Housing  and  Urban 
Development,  Room  10233.  451  Seventh 
Street,  SW.,  from  9:00  to  12  noon.  The 
pubhc  is  welcome  to  attend. 

The  agenda  will  include  matters 
related  to  the  coordination  of  the  federal 
effort  in  the  area  of  juvenile  justice  and 
delinquency  prevention. 

For  further  information,  please  contact 
Roberta  Dom,  Office  of  Juvenile  Justice 


and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW.,  Washington.  D.C. 
20531,  (202)  724-7655. 

Dated:  August  24. 1984. 

Alfred  S.  Regnery, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

|FR  Doc  84-23058  Filsd  8-2»-84:  8:45  un| 
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National  Advisory  Committee  for 
Juvenile  Justice  and  Delinquency 
Prevention;  Meeting 

The  thirty-second  quarterly  meeting  of 
the  National  Advisory  Committee  for 
Juvenile  Justice  and  Delinquency 
Prevention  will  be  held  in  Washington. 
DC,  on  September  11  and  12, 1984. 

The  meeting  will  be  held  at  the 
Georgetown  Inn,  Georgetown  Court, 
1310  Wisconsin  Avenue,  NW.,  from  9:00 
a.m.  to  5:00  p.m.  daily.  The  public  is 
welcome  to  attend. 

The  agenda  will  include  discussion 
and  topics  related  to  the  redirection  of 
the  Federal  effort  in  juvenile  justice. 

For  further  information,  please  contact 
Roberta  Dom,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW.,  Washington,  D.C. 
20531,  (202)  724-7655. 

Dated:  August  22,  1984. 

Alfred  S.  Regnery, 

Administrator.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

(FR  Doc  84-23061  Filed  8-2»-64:  8:45  am) 
KLUNO  COOC  4410-1»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  84-69] 

NASA  Advisory  Committee  on  Minority 
Graduate  Researchers;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Subconmiittee  of  the  NASA  Advisory 
Committee  on  Minority  Graduate 
Researchers. 

DATE  AND  TIME:  September  7, 1984,  8 
a.m.  to  4:30  p.m. 

ADDRESS:  NASA  Headquarters,  400 
Maryland  Avenue,  SW,  Room  6004, 
Washington.  D.C.  20546. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Harriett  G.  Jenkins,  Code  U,  National 
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Aeronautics  and  Space  Administration. 
Washington,  D.C.  20546  (202/453-2167). 
SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Committee  on  Minority- 
Graduate  Researchers  was  established 
to  advise  senior  management  on  the 
most  desirable  approaches,  strategies  or 
systems  which  will  help  expand  the 
resource  pool  of  talented  minorities  who 
can  carry  out  significant  scientific  and 
engineering  research  related  to  NASA 
objectives.  The  Committee  is  chaired  by 
Dr.  John  Hernandez  and  is  composed  of 
eight  members.  The  Subcommittee  is 
composed  of  three  members.  It  is 
imperative  that  the  Subcommittee  meet 
at  this  time  to  consolidate  the 
Committee's  findings  and  develop  the 
final  Committee  Report  to  NASA  withm 
the  next  few  weeks. 

Visitors  will  be  admitted  to  the 
meeting  room  up  to  its  capacity,  which 
is  approximately  50  persons  including 
Committee  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Type  of  Meeting:  Open. 

Agenda: 
^  September  7, 1984 

8  a.m.  Welcome,  housekeeping  items 
and  tasks  for  the  day. 

9:15  a.m.  Subcommittee  members  will 
develop  the  final  Committee  Report 
for  NASA,  and  on  which  the 
Agency  will  base  its  report  to 
Congress. 

4:30  p.m.  Adjourn. 

Dated:  August  23. 1984. 
Richard  L.  Daniels, 

Deputy  Director.  Logistics  Management  and 
Information  Programs  Division,  Office  of 
Management. 

|FR  Ooc   84-22990  Filed  8-29-64.  845  am| 
BILUNG  COOC  7S10-01-M   • 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATC:  Comments  on  this  information 
collection  must  be  submitted  bv  October 
1. 1984. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant. 


National  Endowment  for  the 
Humanities,  Administrative  Service 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20506 
(202-786-0233)  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  726  Jackson 
Place,  NW..  Room  3208,  Washington. 
D.C.  20503  (202-395-6880). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities. 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC.  (202-786-0233)  from 
whom  copies  of  forms  and  supporting 
documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form:  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entnes  are  subject 
to  44  U.S.C.  3504(h). 

New  rorm 

Title:  Faculty  Graduate  Study  Program 
for  Historically  Black  Colleges  and 
Universities 

Form  Number:  N/A 

Frequency  of  Collection:  Annually 

Respondents:  Individuals  and 
Historically  Black  Colleges  and 
Universities 

Use:  Application,  evaluation,  and  award 
process  for  NEH  Graduate  Study 
Program  for  Faculty  at  Historically 
Black  Colleges  and  Universities 

Estimated  Number  of  Respondents:  50 

Estimated  Hours  of  Respondents  to 
Provide  Information:  725 

Dated:  August  24, 1984. 
Victor  |.  Loughnan, 

Director.  Division  of  Administration. 

|FD  Doc  84-23040  Filed  8-2»-84:  8  45  amj 
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National  Endowment  for  the  Arts 

Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Inter- 
Arts  Advisory  Panel  (Presenting 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 


September  17, 1984  from  9:00  a.m.-9:00 
p.m.;  September  18. 1984  from  8:30  a.m.- 
9:00  p.m.;  September  19, 1984  from  8:30 
a.m. -6:45  p.m.;  and.  September  20, 1984 
from  8:00  a.m.-7:00  p.m.  in  Room  M-07 
of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N'W,  Washington, 
DC. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  20  from  4:30- 
7:00  p.m.  to  discuss  policy  and 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  September  17  from  9:00  a.m- 
9:00  p.m.;  September  18  from  8:30  a.m.- 
9:00  p.m.;  September  19  from  8:30  a.m.- 
6:45  p.m.;  and,  September  20  from  8:00 
a.m.-4:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  Qpnfidence  to  the  agency  by 
grant  appucants.  In  accordance  with  the 
determination  of  the  Chairman 
published  In  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  22. 1984. 
John  H.  Clark, 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc  ftt-Z30e3  Filed  •-2»-84.  8:49  ami 
nUJNO  COOC  7SS7-evM 


TTieater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Individuals  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  14, 1984.  from  9KX) 
a.m.-5:30  p.m.  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  of  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
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published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Daled:  August  22.  1984. 

|ohn  H.  daik. 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

(FR  D«_  84-23062  Filed  8-2»-»».  145  .mi 
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Music  Advisory  Pane!;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Ad\isory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Multi-Music  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  19-21, 
1984  from  9:00  a.m.-5:30  p.m.  in  Room 
730  of  the  Nancy  Hawks  Center.  1100 
Pennsylvania  Avenue.  NW.  Washington, 
DC. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  21  from  10:00 
a.m. -12:30  p.m.,  to  discuss  policy  and 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  September  19-20  from  9:00 
a.m.-5:30  p.m.;  September  21  from  9:00 
a.m.-10:00  a.m.  and  12:30  p.m.-5:30  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsecHons  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington,    . 
DC  20506,  or  call  (202)  682-5433. 


Dated:  August  23.  1984. 
John  H.  Qaik. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc  84-23074  Fifed  8-29-64:  *4i  am) 
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Music  Advisory  Panel:  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Festivals  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  17-18.  1984  from  9:00 
a.m.-5:30  p.m.  in  Room  730  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  NW,  Washington.  DC. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  18  from  2:00- 
3:00  p.m.  to  discuss  policy  and 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  September  17  from  9:00  a.m.- 
5:30  p.m.  and  on  September  18  from  9:30 
a.m.-2:00  p.m.  and  from  3:00-5:30  p.m. 
are  for  the  puipose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
lohn  H.  Clark.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Dated:  August  24,  1984. 
John  H.  Clark. 

Director,  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FK  Doc  84-23075  Filad  8-2»-«4i  8:45  aa| 
MtXIMG  CODE  7S37.01-«i 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Availability  ot  Reports  and 
Recommendations 

Reports  Issued 

Highway  Accident  Report  Samuel 
Coraluzzo  Company,  Inc..  Tractor  Cargo 
Tank  Semitrailer  Mechanical  Failure, 
Overturn,  and  Fire.  Interstate  76 
(Schuykill  Expressway).  Philadephia. 


Pennsylvania.  October  7. 1983  (NTSB/ 
HAR-84/02)  (NTIS  Order  No.  PB84- 
916202). 

Pipeline  Accident  Report  Mid- 
America  Pipeline  System  Liquefied 
Petroleum  Gas  Pipeline  Rupture.  West 
Odessa.  Texas,  March  15, 1983  (NTSB/ 
P.\R-84/01)  (NTIS  Order  No.  PB84- 
916501). 

Pipeline  Accident  Report:  Interstate 
Power  Company  Natural  Gas  Explosion 
and  Fire,  Clear  Lake.  Iowa,  July  12, 1983 
(NTSB/PAR-64/02)  (NTIS  Order  No. 
PB84-916502). 

Railroad  Accident  Report  Rear  End 
Collision  of  Seaboard  System  Railroad 
Freight  Trains  Extra  8051  North  and 
Extra  1751  North,  Sullivan,  Indiana, 
September  14. 1983  (NTSB/RAR-84/02) 
(NTIS  Order  No.  PB84-916302). 

Safety  Study:  Airport  Certification 
and  Operations  (NTSB/SS-84/02)  (NTIS 
Order  No.  PB84-917002). 

Aircraft  Accident  Report:  Republic 
Airlines,  Inc.,  Convair  580,  N844H, 
Brianerd,  Minnesota,  January  9, 1983 
(NTSB/AAR-83/08)  (NTIS  Order  No. 
PB83-910408. 

Aircraft  Accident  Report  Eastern  Air 
Lines.  Inc.,  Boeing  727-225.  N8838E. 
Raleigh.  North  Carolina.  November  12. 
1975  (NTSB/AAR-83/06)  (Supersedes— 
NTSB-AAR-78-15)  (NTIS  Order  No. 
PB83-910406). 

Aircraft  Accident  Report:  Landry 
Aviation  Lockheed  Learstar  L-18, 
N116CA.  Silvana,  Washington.  August 
21, 1983  (NTSB/AAR-84/06)  (NTIS 
Order  .No.  PB84-910406). 

Aircraft  Accident  Reports:  Brief 
Format.  U.S.  Civil  and  Foreign  Aviation, 
Issue  Number  14  of  1982  Accidents 
(NTSB/AAB-84/06)  (NTIS  Order  No. 
PB84-916906). 

Aircraft  Accident  Reports:  Brief 
Format.  U.S.  Civil  and  Foreign  Aviation 
Issue  Number  15  of  1982  Accidents 
(NTSB/AAB-84/07)  (NTIS  Order  No. 
PB84-916907). 

Aircraft  Accident  Reports:  Brief 
Format,  U.S.  Civil  and  Foreign  Aviation 
Issue  Number  12  of  1982  Accidents 
{NTSB/AAB-64/04)  (NTIS  Order  No. 
PB84-916904). 

Note. — Reports  may  be  ordered  from  tiie 
National  Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia  22161. 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handling,  and  maintenance.  For  information 
on  reports  call  703-487-4650  and  to  order 
subcriptions  to  reports  call  703-487-463a 

Recommendations  To 

Aviation — Federal  Aviation 
Administration:  Jul.  9:  A-84-65:  In 
conjunction  with  the  airplane 
manufacturer,  evaluate  the 
circumstances  of  recent  incidents  of 
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main  landing  gear  malfunctions 
involving  Boeing  727  airplanes  which 
have  been  modified  in  accordance  with 
the  original  Airworthiness  Directive  79- 
04-01.  with  particular  emphasis  on  the 
geometric  relationship  between  the  main 
landing  gear  and  the  wheelwell  doors 
that  may  permit  the  tire  to  jam  on  the 
wheel-well  door  so  that  the  gear  cannot 
be  extended,  to  determine  whether  the 
provisions  of  revised  Airworthiness 
Directive  79-04-01  regarding  optional 
installation  of  the  new  safety  bar 
identified  in  Boeing  Service  Bulletin  727- 
32-275  should  be  made  mandatory  as  an 
added  measure  to  preclude  landing 
gear/wheei-well  door  jams./u/.  11:  A- 
84-66:  Review  the  design,  the 
installation,  and  the  maintenance 
requirements  for  the  stall  avoidance 
system  on  Fairchild  Swearingen  Models 
SA  226  and  SA  227  airplanes  to  verify 
system  reliability  and  maintainability, 
and  take  action  as  needed  to  preclude 
unwarranted  actuations  of  the  system 
that  could  present  hazards  to  the 
airplanes.  Jul.  12:  A-84-76:  Require  that 
Air  Carrier  Principal  Operations 
Inspectors  review  the  training  programs 
of  their  respective  carriers  and  if 
necessary  specify  that  they  be  amended 
to  emphasize  requirements: 
— For  flightcrews  to  take  immediate  and 
aggressive  action  to  determine  the 
source  and  severity  of  any  reported 
cabin  fire  and  to  begin  an  emergency 
descent  for  landing  or  ditching  if  the 
source  and  severity  of  the  fire  are  not 
positively  and  quickly  determined  or 
if  immediate  extinction  is  not  assured. 
— For  flight  attendants  to  recognize  the 
urgency  of  informing  flightcrews  of  the 
location,  source,  and  severity  of  any 
fire  or  smoke  within  the  cabin. 
— For  both  flightcrews  and  flight 
attendants  to  be  knowledgeable  of  the 
proper  methods  of  aggressively 
attacking  a  cabin  fire  by  including 
hands-on-training  in  the  donning  of 
protective  breathing  equipment,  the 
use  of  the  fire  ax  to  gain  access  to  the 
source  of  the  fire  through  interior 
panels  which  can  be  penetrated 
without  risk  to  essential  aircraft 
components,  and  the  discharge  of  an 
appropriate  hand  fire  extinguisher  on 
an  actual  fire. 

A-84-77:  Require  that  Airplane  Flight 
Manuals,  Air  Carrier  Flight  Operations 
manuals,  and  Flight  Attendant  Manuals 
be  amended  to  include  comprehensive 
discussions  and  illustrations  showing 
the  proper  use  of  a  fire  ax  and  the 
locations  in  each  model  of  aircraft 
operated  where  a  fire  ax  can  be  used 
safely  to  gain  access  to  a  fire  or  smoke 
emission  source.  A-84-78:  Require  that 
those  interior  cabin  panels  of  transport 


category  airplanes,  including  panels  of 
the  lavatories  and  galleys,  which  can  be 
safely  penetrated  with  a  fire  ax  be 
identified  by  an  acceptable  and 
standardized  means.  Jul.  13^-84-67: 
Require  the  manufacturer  to  revise  the 
FAA-approved  flight  manual  for  the  Bell 
206  model  helicopter  to  include  the 
information  on  loss  of  tail  rotor  * 

effectiveness  provided  in  Operations 
Safety  Notice  206-83-10.  A-84-68: 
Review  and  evaluate  the  substantiation 
data  for  the  Bell  206  model  helicopter, 
collected  in  flight  testing,  to  show 
comphance  with  14  CFR  27.143- 
Controllability  and  Maneuverability,  to 
verify  that  the  rotorcraft  is  safety 
controllable  and  maneuverable  during 
steady-state  flight  and  during  any 
maneuver  appropriate  to  the  type;  if 
compliance  is  not  verified,  requre 
appropriate  modifications  or  limitations 
of  the  helcopters"  flight  envelope.  Jul.  16: 
A-84-69:  Institute  recurrent  training  for 
all  air  traffic  control  personnel  which 
emphasizes  the  need  for  strict 
adherence  to  existing  position  relief 
briefing  procedures  to  assure  a  timely 
and  complete  transfer  of  essential 
information.  A-84-70:  Modify  flight 
progress  strip  marking  procedures 
pertaining  to  "wrong  altitude  for 
direction  of  flight"  assignments  to 
uniformly  require  inclusion  of  a  notation 
regarding  the  status  of  the  transfer  of 
relevant  information  to  other  controllers. 
A-84-71:  Require  as  part  of  each 
facility's  Quahty  Assurance  Program 
that  the  Regional  Flight  Surgeon  or  his 
designee  examine  air  traffic  control 
personnel  who  have  been  invoved  in  an 
operational  error  or  similar  incident 
before  they  are  allowed  to  return  to 
operational  duties.  A-84-72:  Expedite 
the  acquisition  of  sufficient  satellite 
channels  to  provide  the  Miami  ARTCC 
with  uninterrupted  radar  service  in  the 
area  of  proposed  expanded  radar 
coverage.  A-84-73:  Acquire  sufficient 
satellite  channels  for  the  Miami  ARTCC 
to  improve  the  quality  and  reliability  of 
radio  communications  transmitted  to/ 
from  remote  island  facilities.  A-84-74: 
Review  the  route  intersections  currently 
used  for  computer-generated  flight 
progress  strip  postings  in  the  Miami 
ARTCC  oceanic  area  and  designate 
additional  intersections  as  necessary  to 
assist  controllers  to  detect  more  reliably 
potential  crossing  traffic/route  conflicts 
within  the  nonradar  environment. /u/. 
16:  A-64-79:  Issue  an  Airworthiness 
Directive  appUcable  to  Cessna  Models 
206.  207,  and  nonturbocharged  Model 
210,  to  require  a  periodic  inspection  of 
the  induction  airbox  assembly  for 
evidence  of  cracking,  chafing,  or 
looseness  and  to  require  that  the  airbox 
be  repaired,  replaced,  or  secured  as 


necessary.  A-84-80:  Evaluate  the 
installation  of  the  new,  heavier  Cessna 
induction  airbox  assembly.  Part  No. 
1250705-B,  as  a  possible  alternative  to 
the  periodic  inspection  of  the  original 
airbox  assembly  for  evidence  of 
cracking  chafing,  or  looseness.  A-84~81: 
Emphasize  in  Advisory  Circular  No.  43- 
16,  General  Aviation  Airworthiness 
Alerts,  occurrences  of  induction  airbox 
metal  fatigue  and  breakage  due  to 
vibration  and  the  importance  of  rigorous 
periodic  inspections  of  the  assemblies 
for  evidence  of  cracking,  chafing,  or 
looseness.  Aug.  15:  A-84-85:  Issue  an 
Airworthiness  Directive  to  require 
compUance  with  the  provisions  of  Piper 
Aircraft  Corporation  Service  Bulletin 
No.  779.  dated  May  25. 1984,  which 
recommends  inspection  of  the  strut 
housing  assembly  and  replacement  of 
the  landing  gear  upper  bearing  retaining 
pins  within  the  next  100  hours  of 
operation  or  at  the  next  scheduled 
maintenance  event  whichever  occurs 
first.  Aug.  15:  A-64-87:  Conduct  a 
Directed  Safety  Investigation  (DSI)  of 
Mooney  Model  M-20  and  M-20A 
airplanes  to  ascertain  the  degree  of 
undetected  structural  deterioration  of 
these  airplanes.  If  the  results  indicate  a 
significant  level  of  deterioration,  an 
Emergency  Airworthiness  Directive 
should  be  issued  requiring  an  immediate 
inspection  of  all  M-20  and  M-20A 
airplanes  and/or  replacement  of  the 
wood  empennage  with  an  all-metal 
empennage  as  provided  for  in  Mooney 
Service  Bulletin  M-20-170A.  The 
inspections  should  be  performed  at  a 
Mooney  Service  Center  or  at  other 
approved  facilities  skilled  in  the 
maintenance  of  wooden  airplanes.  A- 
84-88:  Issue  an  Airworthiness  Directive 
requiring  that  the  next  100-hour  or 
annual  inspection  of  Mooney  Model  M- 
20  and  M-2QA  airplances  be  performed 
at  a  Mooney  Service  Center  or  at  other 
designated  facilities  skilled  in  the 
maintenanQe  of  wooden  airplanes. 
Similar  inspections  conducted  at  these 
designated  facilities  should  be  required 
at  appropriate,  periodic  intervals,  e.g., 
once  every  3  years.  A-d4-89:  Issue  an 
Airworthiness  Directive  requiring  that 
owners/operators  of  Mooney  M-20  and 
M-20A  aiiplanes  shelter  the  airplanes 
from  the  environment  when  pariied, 
either  by  hangaring  or  through  the  use  of 
wing  and  empennage  covers.  A-84-00: 
Issue  an  Advisory  Circular  relating  to 
the  maintenance,  inspection,  and  repair 
of  wooden  airplanes  exclusively.  A-84- 
91:  Continue  to  publish  malfunction  and 
Defect  Reports  regarding  the 
deterioration  of  wooden  airplanes  in 
Advisory  Circular  No.  43-16,  General 
Aviation  Airworthiness  Alerts.  A-84-92: 
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Conduct  a  research  and  development 
program  at  the  Federal  Aviation 
Administrations'  Technical  Center  to 
determine  the  potential  of  various 
nondestructive  testing  techniques  in 
applications  involving  the  inspection  of 
wooden  airplanes.  Aug.  15:  A-84-93: 
Establish  at  the  Civil  Aeromedical 
Institute  the  capability  to  perform  state- 
of-the-art  toxicological  tests  on  the 
blood,  urine,  and  tissue  of  pilots 
involved  in  fatal  accidents  to  determine 
the  levels  of  both  licit  and  illicit  drugs  at 
both  therapeutic  and  abnormal  levels. 
A-84~94:  Review  the  research  and 
literature  on  the  potential  effects  on 
pilot  performance  of  both  hcit  and  illicit 
drugs,  in  both  therapeutic  and  abnormal 
levels,  and  use  that  to  develop  and 
actively  disseminate  to  pilots  usable 
guidelines  on  potential  drug  interactions 
with  piloting  ability.  A-84-95:  In 
coordination  with  the  Office  of  the 
Secretary.  U.S.  Department  of 
Transportation,  institute  appropriate 
research  to  further  the  understanding  of 
potential  effects  on  pilot  performance  of 
both  licit  and  illicit  drugs,  in  both 
therapeutic  and  abonormal  levels,  and 
actively  disseminate  those  findings. 
Aug.  15:  A~84~a6:  Identify  the  makes  and 
models  of  twin-engine  airplanes 
equipped  with  prestolite  100-ampere 
alternators  and  evaluate  them  for 
susceptibility  of  the  alternators  to  ice 
formation  in  the  brushholders  that  can 
cause  interruption  of  electrical  power 
generation,  and  take  the  action 
necessary  to  correct  any  deficiencies 
that  cause  such  ice  formation.  Aug.  23: 
A-84-97:  Require  that  use  of  a 
combination  of  methods,  such  as  the 
fluorescent  penetrant  and  eddy  current 
inspection  methods,  to  detect  cracks  in 
their  initial  stages  in  CF  6-50  stage  1  , 
high  pressure  turbine  disks  in  order  to 
increase  the  reliability  of  detecting 
cracks  in  these  disks.  Aug.  23:  A-84-98: 
Require  that  airports  certificated  for  air 
carrier  operations  install  signs  at  all 
runway  and  taxiway  entrances,  exits, 
and  intersections  that  indicate  the 
identity  to  the  runway  or  taxiway.  A- 
84-99:  Require  that  the  graphics  on 
taxiway/runway  identification  signs  be 
sUndardiied  and  of  sufficient  size  to 
enable  them  to  be  legible  to  aircraft 
crewmembers  in  all  meteorological 
conditions  in  which  air  carrier 
operations  are  authorized.  A-84-100: 
Require  that  airport  operators  inspect 
and  maintain  the  lights  illuminating 
airport  taxiway/runway  identification 
signs  as  part  of  the  daily  airport 
inspection  requirements.  A~84-101: 
Require  at  all  airports  certificated  for  air 
carrier  operations  that  uniform  signs  be 
installed  which  are  classified  by 


function  {e.g.,  runway  entrance,  runway 
exit,  taxiway  intersection)  with  each 
function  having  a  unique  shape,  color, 
and/or  size  so  that  runway  entrance 
signs  are  distinguishable  from  all  other 
advisory  signs  on  airport  property.  ^4- 
94-102:  Require  that  air  carriers 
incorporate  in  training  of  their 
crewmembers  procedures  and 
responsibilities  during  ground 
operations  in  restricted  visibility 
conditions,  to  enable  them  to  operate 
safely  in  such  conditions. 

U.S.  Department  of  Transportation: 
Jul.  16:  A-84-7S:  Take  the  action  needed 
to  minimize  delays  and  additional 
schedule  slippages  in  the  completion 
and  commissioning  of  the  radar 
installation  at  Nassau,  Bahamas,  and 
Grand  Turk  Island. 

Ayres  Corporation:  Jul.  9:  .A-84-64: 
Issue  a  mandatory  Service  Bulletin  for 
Aero  Commander,  S2R  agricultural 
airplanes  with  serial  numbers  preceding 
S/N  2241  that  would  require  the 
installation  of  a  doubler  that  adequately 
distributes  shoulder  harness  crash  loads 
to  prevent  the  tearing  of  the  aft  cockpit 
bulkhead  structure. 

Highway— S/ote  of  Connecticut:  Jul. 
19:  H-84-31:  Reopen  the  paved-over 
drains  on  the  Mianus  River  Bridge  and 
any  other  bridge  in  Connecticut  which 
may  have  paved-over  drains,  institute  a 
program  to  modify  the  bridge  drainage 
systems  so  that  they  provide  for  proper 
runoff  of  surface  water  and  to  require 
regular  cleaning  and  maintenance  of 
drainage  systems.  H-84-32:  Establish 
arid  enforce  a  policy  of  reviewing  and 
evaluating  proposed  modifications  of 
bridge  drainage  systems  to  preclude 
reducing  the  effectiveness  of  the 
systems.  H-84-33:  Require  the  cleaning 
of  critical  elements  of  bridges  and 
access  routes  thereto  immediately 
before  or  in  the  course  of  major  bridge 
safety  inspections.  H-84-34:  Improve  the 
quality  of  review  of  bridge  inspection 
reports,  and  provide  for  face-to-face 
reviews  of  reports  on  a  selected  sample 
of  bridges  by  reviewers  and  inspectors. 
H-84-35:  Revise  Bridge  Inspection  Form 
BRI 18  [Ed.1-81)  to  provide  for  the 
recording  of  information  regarding: 

(1)  Specified  critical  elements  with 
individual  ratings  supported  by  a 
narrative  explanation; 

(2)  Observations  and  measurements 
of  alignment  of  members;  and 

(3)  Use  of  specialized  equipment  to 
gain  access  to  the  bridge  area  being 
inspected  or  the  reasons  why 
specialized  equipment  was  not  used. 
H-84-36:  Prepare  individual  inspection 
and  maintenance  manuals  for  large  or 
complex  bridges  within  Connecticut.  H- 
84-37:  After  consultation  witii  the  Bridge 


Safety  and  Inspection  Section,  install  as 
necessary,  handholds,  safety  belt 
connections,  handrails,  catwalks,  and 
safety  wires  on  existing  bridges  to  assist 
inspectors  in  safely  moving  through  the 
superstructures  and  gaining  access  to 
critical  elements  of  the  bridjge.  H-94-38: 
Review  the  bridge  safety  inspection 
manuals  and  bridge  maintenance 
manuals  and  voluntary  standards  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials  and 
incorporate  those  which  affect  bridge 
safety  into  the  Connecticut  Department 
of  Transportation  bridge  safety 
inspection  procedures  and  bridge 
maintenance  practices.  H-84-39: 
Require  that  a  representative  of  the 
Bridge  Safety  and  Inspection  Section 
review  the  plans  for  new  bridges  for 
safe  and  effective  inspectability  and 
maintainability  before  acceptance  of  the 
design. 

Federal  Highway  Administration:  Jul 
19:  H-84-40:  Develop  a  detailed  and 
comprehensive  integrated  bridge 
inspection  procedure  using  all  available 
source  materials,  including  but  not 
limited  to  the  Federal  Highway 
Administration's  "Bridge  Inspector's 
Training  Manual"  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials'  "Manual  for 
Bridge  Maintenance  (1976)"  and 
"Manual  for  Maintenance  Inspection  of 
Bridges  (1978)."  H-S4~41:  Amend  23  CFR 
650.303  to  include  nn  integrated  bridge 
inspection  procedure  in  its  entirety  or  to 
incorporate  such  a  procedure  by 
reference.  H-84-^2:  Develop  a  model 
bridge  inspector's  field  handbook  in  a 
convenient  checklist  format  which 
encompasses  all  the  elements  of  an 
integrated  bridge  inspection  procedure 
to  be  prescribed  by  23  CFR  650.303  if 
amended  as  recommended  by  the  Safety 
Board.  H-84-43:  Establish  a  bridge 
inspection  enforcement  program  that 
will  assure  compliance  with  23  CFR 
650.303  amended  as  recommended  by 
the  Safety  Board.  H-84-44:  Develop  and 
disseminate  procedures  for  inspection  of 
hidden  elements  of  pin  and  hanger 
assemblies  which  do  not  involve  the 
dismantling  of  the  assemblies.  H-94~45: 
Prescribe  objective  dimensional 
standards  for  the  alignment  of  bridge 
spans  to  facilitate  detection  of 
misalignment  caused  by  deterioration  of 
pin  and  hanger  assemblies.  H-84-46:  In 
cooperation  with  the  States,  identify 
bridges  that  have  a  pin  and  hanger 
assembly  design  using  bearing  stresses 
above  those  allowed  by  the  1983  Interim 
Specification-Bridges,  1983  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials,  and 
designate  them  for  frequent  inspection. 


./ 
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H-84-47:  Augment  the  current  inventory 
and  rating  methodology  of  the  National 
Bridge  inspection  Standards,  which 
emphasizes  an  overall  rating  for 
planning  large-scale  replacement  or 
rehabilitation  funding,  to  require 
inspections  and  ratings  of  sufficient 
depth  and  detail  to  address  all  elements 
critical  to  safety.  H-84-48:  Require  that 
the  design  of  any  Federal-aid  bridge 
include  an  analysis  of  inspectability  and 
maintainabihty.  H-84~49:  Conduct 
detailed  inspections  of  the  Mianus  River 
Bridge  and  other  representative  bridges 
having  a  skewed  and  nonskewed 
suspended  span  design  with  pin  and 
hanger  assemblies  to  determine  whether 
there  is  a  significant  difference  between 
the  two  designs  in  terms  of  the 
movement  of  hangers  on  pins  due  to 
either  dead  or  live  loading  and  whether 
such  movement  is  acceptable.  H-84-50: 
Require  each  State  to  develop  an 
individualized  inspection  procedure  for 
each  bridge  under  State  inspection 
jurisdiction  that  has  critical  elements 
whose  failure  will  almost  certainly 
result  in  a  catastrophic  failure  of  the 
bridge.  H-&4-51:  Prescribe  criteria  for  m- 
depth  inspections  of  pin  and  hanger 
assemblies  based  on  objective  measures 
of  the  risk  of  hidden  deterioration,  such 
as  the  time  since  the  last  inspection, 
and/or  whether  the  pin  and  hanger 
assembly  is  dismantled.  H-84-52: 
Prescribe  an  objective  standard  for 
repair  or  replacement  of  pin  and  hanger 
assemblies  according  to  measured 
conditions  of  misalignment,  distortion, 
or  changes  in  the  position  of  elements  of 
the  assembly.  H-S4-53:  Change  the 
format  of  the  "Bridge  Inspector's 
Training  Manual"  to  provide  for  page- 
change  updating,  to  key  the  manual  to 
inspection  forms,  to  prescribe 
mandatory  examinations  and  inspector 
evaluations  of  individual  critical 
elements  as  well  as  overall  conditions, 
and  to  describe  an  optional 
methodology  for  effective  on-site 
ir  pection.  H-84-54:  Include  in  the 
annual  bridge  inspection  program  audit 
a  review  of  the  State's  bridge  inspection 
training  programs. 

American  Association  of  State 
Highway  and  Transportation  Officials: 
Jul.  19:  H-a4-55:  Modify  Article  1.7.27  of 
the  "Standard  Specifications  for 
Highway  Bridges"  (1977)  and  succeeding 
"Interim  Specifications  "  to  describe 
forces  which  might  result  in  lateral 
movements  of  members  on  pins  to  be 
considered  in  designing  pinned 
assemblies. 

U.S.  Department  of  Transportation: 
Jul.  19:  H~84-56:  Direct  the  DOT 
Inspector  Gen«-al  to  review  the  Federal 
Highway  Administration's  bridge 


inspection  audit  program  for  its 
sufficiency  in  establishing  State 
comphance  with  the  National  Bridge 
Inspection  Standards. 

American  Institute  of  Steel 
Construction:  Jul.  19:  H-^84-57:  Review 
the  pin  cap  detail  shown  in  the  AISC 
Manual  of  Steel  Construction  to 
determine  if  it  should  be  deleted  from 
the  manual  or  if  qualifying  conditions 
should  be  attached  to  its  use. 

National  Committee  on  Uniform 
Traffic  Laws  and  Ordinances:  Jul.  19:  H- 
84-58:  Modify  Section  12-220  of  the 
Uniform  Vehicle  Code  to  require  the  use 
of  hazard  warning  signals  whenever  a 
motor  vehicle  becomes  a  hazard  to 
motorists  on  a  highway. 

Note. — Sin^e  copies  of  these 
recommendation  letters  are  available  on 
written  request  to:  Public  Inquiries  Section. 
National  Transportation  Safety  Board. 
Washington.  D.C.  20594.  Please  include 
recommendation  number  in  your  request. 
Copies  of  recent  recommendations  are  free  of 
charge  while  supplies  last.  Recommendations 
that  must  be  photocopied  will  be  billed  at  a 
cost  of  14  cents  per  page  (Si  minimum 
charge). 

Dated:  August  24,  1984. 
H.  Ray  Smith.  )r.. 

Federal  Register  Liaison  Officer 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requlrerratnta;  Office 
of  Management  and  Budget  Review 

AQENCV:  Nuclear  Regulatory  ^ 

Commission.  -^^ 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  infonnation 
collection: 

NRC  Form  482.  'Registration 
Certificate — Medical  Use  of  Byprodact 
Material  Under  General  IJ^eose" 

3.  The  form  number  if  applicable:  NRC 
Form  482. 

4.  How  often  the  collection  is 
required:  New  registrations  may  be 
submitted  at  any  time.  Renewal  is  nol 
required,  but  changes  to  the  information 


submitted  must  be  reported  to  NRC 
within  30  days  of  the  change. 

5.  Who  will  be  required  or  asked  to 
report:  Physicians  who  with  to  use 
certain  radioactive  byproduct  materials 
for  speciHed  diagnostic  uses  under  the 
general  license  established  in  10  CFR 
35.31. 

6.  An  estimate  of  the  number  of 
responses:  20. 

7.  An  estimate  of  the  totaF  number  of 
hours  neededlo  complete  the 
requirement  or  request  10. 

6.  An  indication  of  whether  Section 
3504  (h).  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract  NRC  Form  482  must  be 
submitted  by  physicians  vdshing  to  use 
certain  radioactive  byproduct  materials 
for  specified  diagnostic  uses  under  the 
general  license  established  in  10  CFR 
35.31. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  1717  H 
Street.  NW.,  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefferson 
B.  Hill.  (202)  395-7340. 

The  NRC  Clearance  Officer  is 
R.  Stephen  Scott  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  Z7th  day 
of  August  1964. 

For  the  Nuclear  Regulatory  Commission. 
Mickaal  L  SpringM, 

Deputy  Director,  Office  of  Administration. 

[FR  Doc  ti-ZSlW  PUkI  6-JS-M.  MS  amj 
StLUNS  coos  7H»-01-II 


[Docket  No.  50-293  J 

Boston  Edison  C04  Envlronn>ental 
Aaaeeament  and  Rnding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  relief  from  the 
requirements  of  10  CFR  50.5Sa(g)(6)(i}  to 
Boston  Edison  Company  (the  licensee), 
for  the  Pilgrim  Nuclear  Power  Station, 
located  in  Plymouth  County. 
Massachusetts. 

EnviroDinaDtal  Assessment 

Identification  of  Proposed  Action 

The  relief  would  extend  the  date  for 
completion  of  the  ASME  hydrostatic 
tests  of  Classes  II  and  ni  systenu  at  the 
plant  following  ten  jfears  o^  operation 
until  startup  from  refuel  outage  number 
7.  That  startup  is  expected  to  occur 
during  the  third  quarter  of  lOfia.  About 
two-thirds  of  the  tests  will  be  completed 
during  the  present  outage,  including 
those  for  all  components  that  are  being 
replaced,  llnia,  the  tests  to  be 
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postponed  are  approximately  one-third 
of  those  required. 

The  rehef  would  be  responsive  to  the 
licensee's  application  for  relief  dated 
June  27. 1983. 

The  Need  for  the  Proposed  Action 

The  relief  is  needed  because  the 
licensee  does  not  expect  to  complete  all 
of  the  hydrostatic  tests  before  resuming 
operation  of  the  plant  in  October  1984. 
To  meet  the  schedular  requirements  set 
forth  by  the  ASME  Boiler  and  Pressure 
Vessel  Code,  all  of  these  would  have  to 
be  completed  during  the  current  plant 
outage. 

Environmental  Impact  of  the  Proposed 
Action 

Postponement  of  one-third  of  the 
hydrostatic  tests  until  the  end  of  the 
1986  outage  should  not  have  any 
adverse  effects  since  the  systems   '^ 
involved  are  subject  to  frequent 
observatica  by  the  operators  during 
their  rounds.  Leakage  from  pipes,  valves 
and  other  components  would  be  noticed 
and  corrected  promptly.  Therefore,  the 
Commission  concludes  that  there  would 
be  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  relief 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  In  would  not  affect  non- 
radiological  plant  effluents  and  would 
have  no  other  environmetal  impact. 
Therefore,  the  Commission  concludes 
that  there  would  be  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption.  \      -^ 

Alternative  Use  of  Resources^ 

This  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  Pilgrim  Nuclear  Power 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  relief. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  relief 


dated  June  27, 1983,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  D.C., 
and  at  the  Plymouth  Public  Library, 
North  Street,  Plymouth,  Massachusetts. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  August  1984. 

For  the  Nudear  Regulatory  Commission. 
Frank  |.  Miraglla, 

Deputy  Director.  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doc  M-Z3111  Filed  S-29-84:  a.*S  am) 
BIUJMQ  COOC  7«MM>1-« 


[Docket  Nos.  50-325/324] 

Carolina  Power  &  Ught  Co.;  of 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  relief  from  some 
requirements  of  10  CFR  50.55a(g)  to 
Carolina  Power  &  Light  Company  (the 
licensee),  for  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2.  located  in 
Brunswick  County,  North  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  relief  would  relax  the 
requirements  for  inservice  testing  of 
some  pumps  and  valves  per  10  CFR 
50.55a{g)(6)(i).  The  Ircensee  has 
determined  that  certain  test 
requirements  were  impractical  and  has 
provided  its  basis  for  the 
determinations.  The  relief  requests  from 
pump  testing  would  be  granted  on  the 
basis  of  alternate  means  of 
demonstrating  operability  or  alternate 
times  to  demonstrate  operability  (i.e. 
cold  shutdown  vs  during  operations). 
The  Relief  requests  granted  trom  valve 
testing  would  be  granted  on  the  basis  of 
alternate  means  of  demonstrating 
operability,  alternate  frequency  of 
testing,  alternate  times  of  testing  or 
alternate  procedures  of  testing.  The  fuel 
oil  transfer  system  and  the  diesel 
generator  air  start  valves  were  not 
included  in  the  licensee's  program.  The 
staff  review  concluded  that  they  should 
have  been  included.  The  licensee  was  so 
informed  and  agreed  to  include  them  in 
the  next  ten  year  first  program  beginning 
July  1984.  All  other  pumps  and  valves 
important  to  safety  have  been  properly 
included.  The  relief  is  responsible  to  the 
licensee's  application  for  relief  dated 
October  12, 1983,  as  supplemented  by 
letter  dated  March  29, 1984. 

The  Need  for  the  Proposed  Action 

The  proposed  relief  is  needed  because 
certain  requirements  are  not  practical  to 


be  performed  at  the  time  or  frequency 
indicated  in  Section  XI  of  the  ASME 
Code.  In  some  cases  alternate  means  or 
procedures  for  testing  were  found  to  be 
more  practical.  In  all  cases  in  which 
relief  is  proposed  to  be  granted  the 
licensee  has  provided  the  basis  for  the 
relief. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  relief  will  provide  a 
degree  of  inservice  inspection  testing  of 
pumps  and  valves  that  is  equivalent  to 
that  required  by  Section  XI  of  the  ASME 
Code.  Consequently,  the  probability  of 
accidental  failures  of  pumps  and  valves 
has  not  been  increased  and  the  post- 
accident  radiological  releases  will  not 
be  greater  then  previously  determined 
nor  does  the  proposed  relief  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  relief. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  relief 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  relief. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  relief. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the  relief 
dated  October  12. 1983.  and  supplement 
dated  March  29. 1984.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.  Washington.  D.C.. 
and  at  the  Southport  Brunswick  County 
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Library  108  W.  Moore  St.  Southport. 
North  Carolina  28461. 

Dated  at  Bethesda,  Maryland,  tliis  27th  day 
of  August,  1984. 

For  the  Nuclear  Regulatory  Commission. 
Frank }.  Mlraglia, 

Deputy  Director.  Division  for  Licensing. 
Office  of  Nuclear  Reactor  Reguialion. 

[FR  Doc  S4-23110  Filed  S-2»-M.  a>tS  anl 
HLUNQ  CODE  7SaO-01-M 


(UccrtM  No.  12-19730-01,  EA  84-11] 

Uxtscope  of  America,  \ncA  Order 
Impoeing  CMI  Monetary  Penalties 

I 

Lixiscope  of  America,  Inc.  (the 
"licensee").  3000  Dundee  Road, 
Northbrook.  IL  60062,  is  the  holder  of 
Byproduct  Material  License  No.  12- 
19730-01  (the  "license")  issued  by  the 
Nuclear  Regulatory  Commissi  on  (the 
"Conunission")  which  authorizes  the 
possession  of  iodine-12S  as  sealed 
sources  for  storage,  use.  demonstration, 
training  and  distribution  in  Lixiscope 
imaging  devices.  License  No.  12-19730- 
01  was  issued  on  July  1. 1981  and 
expires  on  June  30. 1988. 

U 

As  a  result  of  a  routine  inspection 
conducted  on  December  2. 1983  and 
January  10. 1984  by  the  Commissions 
Region  UI  Office,  the  NRC  staff 
determined  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  served  on  the  licensee  by  letter 
dated  April  4. 1984. 

The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the 
Commission's  requirements  that  the 
licensee  had  violated,  and  the 
cumulative  amount  of  the  proposed  civil 
penalties.  The  licensee  responded  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  with  two 
letters  dated  April  10  and  27, 1984. 

m 

Upon  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  as  set 
forth  in  the  Appendix  to  this  Order,  the 
Director  of  the  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
violations  occurred  as  stated,  and  the 
penalties  proposed  for  the  violations  set 
out  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
should  be  imposed. 


IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L  96-285),  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  Hcensee  pay  civil  penalties  in  the 
cumulative  amount  of  Two  Thousand 
Five  Himdred  Dollars  within  30  days  of 
the  date  of  this  Order,  by  check,  draft  or 
money  order  payable  to  the  Treasurer  of 
the  United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  USNRC,  Washington,  DC. 
20555.  Other  arrangements  for  payment 
may  be  submitted  in  writing  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  within  20  days  of  the  date 
of  this  Order. 


The  licensee  may,  within  30  days  of 
the  date  of  this  Order,  request  a  hearing. 
A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement,  USNRC, 
Washington,  D.C.  20555,  A  copy  of  the 
hearing  request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address.  If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of 
hearing.  Should  the  licensee  fail  to 
request  a  hearing  within  30  days  of  the 
date  of  this  Order,  the  provisions  of  this 
Order  shall  be  effective  without  further 
proceedings,  and.  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties,  and 

(b)  Whether  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland  this  24th  day 
of  August  1984. 

For  the  Nuclear  Regulatory  Commission 

Richard  C  De  Young, 

Director.  Office  of  Inspection  and 
Enforcement. 

Appendix — Evaluation  and  CoocliMiont 

The  violations  and  associated  civil 
penalties  are  identified  in  the  Notice  of 
Violation  and  F>ro|>08ed  Imposibon  of  Civil 
Penalties  dated  April  4. 1984.  The  Office  of 
Inspection  and  Enforcement's  Evaluation  and 
Conclusions  regarding»the  licensee's 
responses  dated  April  10  and  27, 1984  are 
presented  herein.  As  requested  by  the 
licensee,  we  have  disregarded  the  April  10th 
letter  and  consider  that  it  was  superseded  by 
the  April  27th  letter. 


In  its  response.  Ae  licensee  admits  that 
each  violation  occurred  as  described  in  the 
Notice  of  Violatioa  Additionally,  the  licensee 
offered  several  reasons  why  the  civil 
penalties  should  be  mitigated.  NRCs 
evaluation  of  these  reasons  is  presented 
below,  follow^  by  conclusions  regarding  th^ 
proposed  civil  penalties. 

Licensee  s  Rtqueat  for  Mitigation 

1.  The  licensee  claims  that  it  relied  on  the 
advice  of  its  vendor,  Lixi,  Inc.,  and  its  former 
radiation  protection  consultant.  While 
acknowledging  its  responsibility  to  comply 
with  NRC  requirements,  the  licensee  argues 
that  these  circumstances  warrant 
reconsideration  of  the  NRCs  finding  with 
respect  to  careless  disregard. 

2.  The  licensee  argues  that  the  ci\'il 
penalties  shotild  be  mitigated  because  of  its 
prompt  corrective  actions,  and  because  it 
obtained  a  new  radiation  protection 
consultant. 

3.  Finally,  the  licensee  argues  that 
consideration  should  be  given  to  its  ability'  to 
pay  in  determining  the  amount  of  the  civil 
penalty. 

NRC  Evaluation 

1.  The  NRC  determined  the  amount  of  the 
civil  penalty  in  this  matter  based  on  the 
careless  disregard  shown  by  the  licensee  for 
NRC  requirements  and  the  licensee's  lack  of 
candor  in  dealing  with  the  NRC. 

When  an  NRC  license  is  issued,  the 
licensee  must  assimie  full  responsibility  for 
conducting  all  activities  In  accordance  with 
NRC  regulatory  requirements.  Although  a 
licensee  may  choose  to  rely  on  others  in 
carrying  out  certain  responsibilities,  the 
responsibility  to  assure  that  these  activities 
are  conducted  in  accordance  with  NRC 
requirements  remains  with  the  licensee.  In 
this  instance,  the  licensee  completely 
delegated  certain  responsibilities  for  various 
activities  to  others  and  did  not  assure  tliat 
these  activities  were  conducted  in 
accordance  with  NRC  requirements. 

The  NRCs  inspection  of  the  licensee 
uncovered  a  substantial  number  of  violations 
evidencing,  at  a  minimum,  lack  of  attention 
by  the  licensee  in  ensuring  compliance  with 
NRC  requirements.  The  licensee  ar^gues  in  its 
response  that  some  of  the  violations  were 
caused  in  part  by  misleading  representations 
made  by  the  hcensee's  consultant  regarding 
the  hcensee's  regulatory  responsibilities.  The 
staH'  has  examined  Mr.  Huber's  letter  of 
September  27, 1982  and  does  not  believe  that 
it  can  be  read  as  the  Licensee  suggests  as 
being  misleading  regarding  the  licensee's 
obligation  under  the  hcense.  Even  assuming 
for  the  purpose  of  argument  that  it  was 
misleading,  the  responsibility  for  complianoe 
with  license  conditions  and  the  consequences 
of  noncompliance  remain  with  the  licensee. 

In  addition  to  the  substantial  regulatory 
non-comptiance  found  in  the  licensee's 
program,  the  NRC  determinabon  of  careless 
disregard  was  based  ob  the  licensee's  lack  of 
candor  in  dealing  with  the  NRC. 

During  the  NRC  inspection  of  the  licanaee's 
program  on  December  2. 1963  and  January  10. 
1984.  and  during  the  Enforcement  Conference 
on  January  13. 1984.  the  licensee  made 
misleading  statements  to  the  NRC  regarding 
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the  receipt,  use.  and  transfer  of  Uxiscopes 
containing  iodine-12S  sealed  sources. 
Although  not  authorized  to  transfer  iodine- 
125  sealed  sources  to  residents  of  Maryland, 
the  licensee  stated  that  it  believed  it  was 
authorized  even  though  the  State  of  Maryland 
had  specifically  denied  authorization.  In 
addition,  during  the  Enforcement  Conference, 
the  licensee  stated  it  had  recalled  an  iodine- 
125  sealed  source  from  Maryland  and  that 
this  source  was  now  in  storage  at  its 
Northbrook,  Illinois  facility.  However,  it  then 
admitted  the  source  had  never  been  recalled 
but  instead  had  been  transferred  to  another 
resident  of  Maryland.  Such  misleading 
statements  to  the  NRC  further  demonstrate  a 
careless  disregard  for  NRC  requirements. 

Such  egregious  conduct  on  the  part  of  the 
licensee  warranted  substantial  escalation  of 
the  base  civil  penalty  and  the  licensee's 
submittal  has  provided  no  adequate  basis  for 
mitigation. 

2.  The  violations  described  in  the  April  4, 
1984  Notice  of  Violation  were  identified  by 
the  NRC  and.  although  corrective  actions 
were  taken  by  the  licensee,  they  were  neither 
unusually  prompt  nor  extensive.  Mitigation  of 
civil  penalties  is  only  warranted  when 
prompt  and  extensive  corrective  actions  are 
taken.  Corrective  action  is  always  required 
and  normal  corrective  actions  are  not 
considered  a  basis  for  mitigation  of  civil 
penalties. 

.  3.  The  NRC's  Enforcement  Policy 
recognizes  that  a  licensee's  abihty  to  pay  is  a 
proper  consideration  in  determining  the 
amount  of  civil  penalties  and  this  was  taken 
into  account  when  the  civil  penalties  were 
proposed.  If  the  licensee  at  this  time  still 
wants  to  make  equal  quarterly  installments 
as  requested  in  their  April  27th  letter,  a 
request  in  writing  should  be  submitted  to  the 
Director.  Office  of  Inspection  and 
Enforcement  within  20  days  of  the  date  of  the 
enclosed  Order. 

Conclusion 

After  reviewing  the  licensee's  reasons  why 
the  civil  penalties  should  be  mitigated,  the 
NRC  Staff  has  concluded  that  the  licensee 
has  not  provided  an  adequate  basis  for 
mitigation  of  the  civil  penalties.  Accordingly, 
civil  penalties  of  Two  Thousand  Five 
Hundred  Dollars  are  imposed. 

[FR  Doc  84-23107  Filed  B-2»-84;  S:tS  »m\ 
■NJJMQCOOC  7S«>-01-II 


(Docket  No.  50-322-OL] 

Long  Island  Ugtitlng  Co.,  (Shoreham 
Nuctear  Power  Station,  UnH  1; 
Resumption  of  Hearing  Regarding 
Emergency  Dieeel  Engines) 

August  23. 1984. 

Please  take  notice  that  the  Atomic 
Safety  and  Licensing  Board  will 
convene,  on  September  10, 1984,  at  10:30 
a.m.,  the  resumption  of  the  evidentiary 
hearing  in  the  Nuclear  Regulatory 
Commission  proceeding  on  the 
application  of  Long  Island  Lighting 
Company  (LILCO)  for  a  license  to 
operate  the  Shoreham  Nuclear  Plant 


located  in  Suffolk  County,  Long  Island, 
New  York.  The  hearing  will  be  held  at 
the  New  York  State  Court  of  Claims, 
State  Office  Building,  Veterans 
Memorial  Highway,  Hauppauge,  New 
York.  The  hearing  will  continue,  as 
necessary,  generally  on  a  Monday 
through  "Thursday  schedule. 

The  purpose  of  this  session  of  hearing 
is  to  take  up  the  contention  of  Suffolk 
County  which  calls  into  question 
whether  there  is  reasonable  assurance 
that  the  Shoreham  emergency  diesel 
generators  can  reliably  perform  their 
function  of  providing  backup  electrical 
power  to  run  the  nuclear  plant  safely  in 
the  event  of  a  loss  of  all  off-site  power 
sources.  In  its  September  1983  decision, 
the  Board  indicated  that  the  diesel 
generator  issue  which  had  only  recently 
arisen  was  the  only  pending  issue  before 
it  which  must  be  resolved  before  a  low 
power  license  could  be  authorized.  (A 
separate  Licensing  Board  is  presiding 
over  a  proceeding  to  rule  on  LILCO's 
exemption  request  which  seeks  a  low 
power  license  based  on  emergency 
power  sources  other  than  the  diesel 
generators.) 

The  Licensing  Board  consists  of  the 
following  Administrative  Judges  from 
the  NRC  Atomic  Safety  and  Licensing 
Board  Panel  (ASLBP):  Lawrence 
Brenner,  a  lawyer  who  is  Chairman  of 
the  Board;  Dr.  Peter  A.  Morris  and  Dr. 
George  A.  Ferguson,  both  of  whom  are 
nuclear  physicists.  Dr.  Ferguson,  a  part- 
time  member  of  the  ASLBP,  is  a 
Professor  of  Nuclear  Engineering  at 
Howard  University  in  Washington,  D.C. 

The  public  is  invited  to  attend,  but 
there  will  be  no  opportunity  for 
members  of  the  public  to  participate 
during  these  evidentiary  hearing 
sessions. 

It  is  so  ordered. 

Dated  at  Bethesda,  Maryland.  August  23, 
1984. 

For  the  Atomic  Safety  and  Licensing  Board. 
Lawrence  Brenner, 

Chairman.  Administrative  fudge. 

|FR  Doc  S4-23109  Filed  8-29-84:  8:45  am) 
BILUNG  COOE  7SSO-01-M 


(Docket  SO-27a] 

Philadelphia  Electric  Co.,  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing; 
Correction  / 

In  FR  Doc.  84-21283  beginning  on  page 
32136  in  the  issue  of  Friday,  August  10, 
1984,  make  the  following  correction. 


On  page  32137,  first  column,  second 
complete  paragaph,  first  line, 
"September  6, 1984"  should  have  read. 
"September  10. 1984". 

Dated:  August  24, 1964. 
Thomas  R.  Combs, 

Chief.  Correspondence  and  Records  Branch. 

(FH  Doc  84-23113  Filed  8-20-S4:  8:46  unj 
BILUNQ  CODE  7SM-01-M 


(Docket  No.  SO-296] 

Tennessee  Valley  Authority,  Browns 
Ferry  Nuclear  Plant,  Unit  3, 
Modification  of  March  25, 198fOrder 
Confirming  License  Commitments  on 
Post-TMI  Related  Issues 

I 

The  Tennessee  Valley  Authority 
(licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-68  which 
authorizes  the  operation  of  the  Browns 
Ferry  Nuclear  Plant.  Unit  3,  at  steady 
state  reactor  power  levels  not  in  excess 
of  3293  megawatts  thermal.  The  facility 
consists  of  a  boiling  water  reactor 
located  at  the  licensee's  site  in 
Limestone  County,  Alabama. 

II 

On  March  25, 1983,  the  Commission 
issued  on  Order  modifying  the  license, 
effective  immediately,  requiring  the 
license  to  implement  and  maintain 
certain  specific  NUREG-0737  items  on 
dates  specified  in  the  Attachments  to 
the  Order.  Among  other  requirements, 
the  confirmatory  Order  required  the 
licensee  to  install  contaiimient  radiation 
monitoring  instrumentation  meeting  the 
requirements  of  Item  II.P.1.3,  of  NUREG- 
0737  prior  to  startup  in  Cycle  6. 

By  letter  dated  March  27. 1984.  TVA 
informed  the  staff  that  it  has  been 
determined  that  the  design  of  necessary 
cable  connections  to  the  drywell 
penetration  for  the  installation  of  this 
equipment  is  inadequate  and  therefore, 
full  environmental  qualification  of  the 
installed  system  is  questionable. 
Revision  of  the  design  and  procurement 
and  installation  of  the  equipment  to 
meet  the  environmental  qualification 
requirements  within  the  time  remaining 
in  the  current  (end-of-cycle  5)  outage  is 
not  possible.  By  a  letter  dated  March  27. 
1984  TVA  requested  that  relief  from  the 
schedular  requirements  of  the  subject 
Order  be  granted  for  Item  II.F.1.3  to 
extend  the  required  completion  date 
from  "before  startup  in  Cycle  6"  to 
"before  startup  in  Cycle  7"  (a  period  of 
about  19  months). 

As  a  compensatory  measure.  TVA 
committed  to  maintain  the  existing 
containment  radiation  monitors  in 
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service  during  the  upcoming  Cycle  6 
.  operation.  These  radiation  monitors 
perform  the  same  function  as  the 
monitors  required  by  NUREG-0737,  Item 
II.F.1.3,  except  that  they  do  not  have  the 
extended  range  (10'  rad/hour).  As  an 
additional  backup,  TVA  has  the 
capability  at  Browns  Ferry  to 
periodically  collect  and  anaylze  samples 
of  the  containment  atmosphere. 

For  the  Browns  Ferry  Nuclear  Plant, 
Unit  3,  we  find  that  with  respect  to 
NUREG-0737,  Item  II.F.1.3,  the  licensee 
has  made  a  responsible  effort  to 
implement  this  requirement,  there  is  a 
good  cause  for  a  delay  in  having 
radiation  monitors  fully  qualified  for  the 
environmental  conditions  specified  in 
Item  II.F.1.3  and  that  acceptable  interim 
compensatory  measures  have  been 
provided. 

ni 

Accordingly,  pursuant  to  sections  103. 
161i.  and  161o  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2  and  50.  it  is  ordered  that  the 
completion  date  for  NUREG-0737,  Item 
II.F.1.3  required  in  the  March  25, 1983 
"Order  Confirming  Licensee 
Commitments  on  Post-TMI  Related 
Issues"  be  extended  to:  "Prior  to  startup 
in  Cycle  7."  The  hcensee  is  also  required 
to  maintain  the  existing  containment 
radiation  monitors  in  service  in 
accordance  with  the  present  Technical 
Specifications.  The  Order  of  March  25, 
1983,  except  as  modified  herein,  remains 
in  effect  in  accordance  with  its  terms. 

The  Director.  Office  of  Nuclear 
Reactor  Regulation,  may  relax  or 
rescind  any  of  the  above  conditions  in 
writing  for  good  cause  shown  by  the 
licensee. 

IV 

The  hcensee  may  request  a  hearing 
within  20  days  of  the  date  of  publication 
of  this  Order  in  the  Federal  Register.  A 
request  for  a  hearing  shall  be  addressed 
to  the  Director,  Office  of  the  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  A  copy  shall  also  be  sent  to 
the  Executive  Legal  Director  at  the  same 
address. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held 
concerning  this  Order,  the  issue  to  be 
considered  at  the  hearing  shall  be 
whether  the  licensee  should  comply 
with  the  requirements  set  forth  in 
Section  III  of  this  Order. 

This  Order  shall  become  effective 
upon  the  licensee's  consent  or  upon 
expiration  of  the  time  within  which  the 


licensee  may  request  a  hearing  or,  if  a 
hearing  is  requested  by  the  licensee,  on 
the  date  specified  in  an  Order  issued 
following  further  proceedings  on  this 
Order. 

Dated  at  Bethesda.  Mar>'land.  this  24th  day 
of  August.  1984. 

For  the  Nuclear  Regulatory  Commission. 

Dan«U  G.  Eisenhut. 

Director.  Division  of  Licensing  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  Si-Z3112  Filed  S-28-M;  a:4S  trnj 
■nXMO  CODE  7SW-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUtKaET 

Office  of  Federal  Procurement  Policy 

Issuance  of  OFPP  Policy  Letter  No.  84- 
2,  "Noncompetitive  Procurement 
Procedures,"  Rescission 

agency:  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
PoUcy. 

action:  Issuance  of  OFPP  Policy  Letter 
No.  84-2,  "Noncompetitive  Procurement 
Procedures,"  RESCISSION 
Memorandum. 

summary:  This  OFPP  Policy  Letter 
RESCISSION  Memorandum  rescinds 
OFPP  Policy  Letter  No.  84-2, 
"Noncompetitive  Procurement 
Procedures,"  dated  February  27, 1984. 
FAR  implementation  of  this  poUcy  letter 
was  to  be  effective  on  October  1, 1984. 
The  FAR  Councils  are  now  worlcing  on 
the  Competition  in  Contracting  Act  FAR 
implementation,  which  will  be  available 
in  draft  form  in  October.  It  would  be 
confusing,  disruptive,  administrative 
burdensome,  and  costly  to  attempt  to 
implement  Policy  Letter  84-2  in  October 
in  view  of  the  short  time  available 
before  the  Competition  in  Contracting 
Act  becomes  effective  on  March  31, 
1985.  The  rescission  memorandum 
requests  continuation  of  specific 
administrative  controls  with  respect  to 
noncompetitive  procurements. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Maraist,  Office  of  Federal 
Procurement  Policy,  Office  of 
Management  and  Budget,  728  Jaclcson 
Place,  NW.,  Washington.  D.C.  20503 
(202)  395-3300. 

Dated:  August  15, 1984. 
Donald  E.  SowU, 

Administrator. 

Memorandum  to  tb«  Heads  of  Executive 
Department*  and  Establishments 

From  Donald  E.  Sowle.  Administrator 
Subject:  OFPP  Policy  Letter  No.  84-2 
Rescission 


August  1&,  1964. 

1.  Purpose.  The  purpose  of  this 
memorandum  is  to  rescind  OFPP  Policy  Letter 
84-2,  Noncompetitive  Procurement 
Procedures,  dated  February  27. 1984. 

2.  Background.  OFPP  Policy  Letter  84-2 
established  specific  circumstances  permitting 
noncompetitive  procurement  and  certain 
procedural  controls  on  their  use.  The  policy 
letter  was  the  result  of  a  strong 
administration  position  to  increase  * 
competition  and  to  control  noncompetitive 
procedures.  Tlie  administration  position  was 
manifested  in  the  proposal  for  a  Uniform 
Federal  Procurement  System  submitted  to 
Congress  on  February  26, 1982,  in  Executive 
Order  12352  on  Federal  Procurement 
Reforms,  March  17, 1982  and  in  the 
President's  August  11, 1983  memorandum  to 
the  Heads  of  Executive  Departments  and 
Agencies. 

As  expected,  but  sooner  than  anticipated, 
the  Congress  also  took  action  during  this  time 
to  enhance  competition  and  restrict  or  control 
noncompetitive  procedures.  The  competition 
in  contracting  Act  was  appended  to  the 
Deficit  Reduction  Act  and  became  law  (Pub. 
L  98-366)  when  it  was  signed  by  the 
President  on  July  18, 1984.  The  act  provides 
specific  circumstances  permitting 
noncompetitive  procurement  and 
administrative  controls  which  are  similar  to 
but  not  identical  to  those  in  OFPP  Policy 
Letter  84-2. 

A  notice  of  FAR  implementation  of  Policy 
Letter  84-2  was  published  in  the  Federal 
Register  on  June  29, 1984  to  be  effective 
October  1, 1984.  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are  now 
working  on  FAR  implementation  of  the 
Competition  in  Contracting  Act  which  will  be 
available  in  draft  form  in  October. 

3.  Rescission.  It  would  be  confusing, 
disruptive,  administratively  burdensome,  and 
costly  to  attempt  to  implement  Policy 
Letter  84-2  in  October  in  view  of  the  short 
time  available  before  the  Competition  in 
Contracting  Act  becomes  effective.  The 
agencies  will  be  commenting  on 
implementing  procedures  for  the  Competition 
in  Contracting  Act  which  will  be  published 
in  final  form  in  November,  and  preparing  for 
training  to  meet  the  March  31, 1985  effective 
date.  Accordingly,  OFPP  Policy  Letter  84-2. 
Noncompetitive  Procurement  Procedures. 
February  27, 1984,  is  hereby  rescinded. 

4.  Procedures.  The  President,  in  his  August 
11, 1983,  memorandum,  called  upon  each  of 
you  to  assure  that  competition  is  the 
preferred  method  of  procurement  in  your 
department  or  agency.  The  rescission  of 
Policy  Letter  8^2  does  not  signal  a  change  of 
emphasis  in  this  respect.  I  therefore  request 
that  you  continue  to:  (a)  Communicate  to 
your  program  and  procurement  personnel  a 
strong  commitment  to  competition;  (b) 
promote  advance  procurement  planning, 
market  research  and  early  communication 
between  program  and  procurement  personnel 
to  identify  opportunities  for  competition  early 
in  the  acquisition  cycle;  (c)  strictly  enforce 
the  requirement  for  complete  justification  of 
noncompetitive  procurements  and  careful 
scrutiny  by  review  officials;  (d)  take 
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reasonable  steps,  where  competition  is 
impracticable,  to  remove  or  overcome 
bwTiars  to  competition  for  MUMequent 
procurements:  (e)  provide  approfxiate 
training:  and  (f)  use  daU  syaiteins  (o  track 
noncoa»petibve  procwementa  and  progress 
toward  increasing  competition. 

5.  Concurrence.  This  rescission  has  the 
concurrence  of  the  Director  of  Office  of 
Management  and  Budgi.-t. 

■LUMQ  COM  91«0-0t-M 


PACIRC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PtJkNMNG  COUNCIL 

Coal  Options  Task  Force;  Regular 


AQENCV:  Coal  Options  Task  Force  of  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Plamring  Council). 
action:  ^Jotice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act  5  U.S.C  Appendix  1, 1- 
4. 


Activities  wiU  include: 

•  Approval  of  minutes  of  the  fourth 

meeting 

•  Status  Report:  Aaseaaiag  the 

implication*  of  The  Clean  Air  Act 
Clean  Water  Act  and  NEPA 

•  Status  Report:  Potential  Coal  Options 
— Creston  PSD  Penoit  Extension 
—Available  capacity  at  Boardman 

site 

•  Assessing  schedules,  constraints  to 

development  and  associated 
probabilities  of  potential  coal 
options 

•  Format  content  schedule  and 

'  responsbilities  for  the  Task  Force 
Report 

•  Other  business 

•  F*ublic  comment 

Statur  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Coal  Options 
Task  Force. 

date:  Friday,  September  21, 1984.  9:00 
a.m. 


ADDRESS:  The  meeting  will  be  held  at 
the  Council  Con£erence  Room  at  700 
SW.  Tayion  Suite  200.  Portland.  Oregon. 
FOR  FURTHER  MPOMMATKMt,  CONTACT 

Jeff  King.  (503)222-5161. 
Edward  ShMts, 

Executive  Director. 

(FR  Doc.  04-23073  Filed  S-2»-84;  &4S  uqj 
BUXIMQ  COOC  0000-00^ 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "FFB  Rate",  which 
is  defined  elsewhere  im3  CFR  107.3  in 
terms  that  require  SBA  to  publish,  from 
time  to  time,  the  rate  charged  by  the 
Federal  Financing  Bank  on  ten-year 
debentures  sold  by  Licensees  to  the 
Bank.  Notice  of  this  rate  is  generally 
published  each  month. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  September  1, 1984, 
and  until  further  notice,  the  FFB  Rate  to 
be  uaed  for  computation  of  maximum 
cost  of  money  pureuant  to  13  CFR 
107.302  (a)  and  (b)  is  12.825  percent  per 
annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Invesment  Act  as  amended  by 
section  524  of  Pub.  L  96-221.  March  31. 
1980  (94  Stat  161).  to  that  law's  Federal 
override  of  State  usury  ceilings,  and  to 
its  forfeiture  and  penalty  provisions, 

Dated:  August  27. 1984. 
Roberi  G.  LiB«b«ry. 

Deputy  .Associate  Administrotorfor 

Investment 

[FR  Doc  m-ma  Filed  i-m-m.  MS  am] 

BtUJNG  COOC  S02S-41-M 


DEPARTMENT  OF  TRANSPORATION 
Coast  Guard 
[CGD  84-066] 

Ship  Structure  Committee;  Charter 
Renewal 

summary:  U.S.C.G.  aimounces  the 
renewal  of  the  charter  of  the  Ship 
Structure  Committee. 

The  purpose  of  the  Committee  is  to 
conduct  as  aggressive  research  program 
which  will,  in  the  light  of  changing 
technology  in  marine  transportation. 
improve  the  design,  materials,  and 
construction  of  the  hull  structure  of 
ships  and  marine  platforms  by  an 
extension  of  knowledge  in  these  fields 
for  the  ultimate  purpose  of  increasing 
the  safe  and  efficient  operation  of  all 
marine  structures. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  D.  Anderson.  USCG.  Secretary. 
Ship  Structure  Committee,  U.S.  Coast 
Guard  (G-MTH-4)  Washington.  B.C. 
20593,  (202)  426-2205  or  426-2197. 

Dated:  August  27. 1984. 
A.D.  Bned. 

Commodore.  U.S.  Coast  Guard.  Chief.  Office 
of  Boating.  Public,  and  Consumer  Affairs. 

[Fit  D<K.  U-XKKft  Fiiad  i-»~M.  MS  anj 
BtUJtIOCOOC  4S10-t4-M 

VETERANS  AOMtNtSTRATlON 

Station  Committee  on  Educational 
Allowance^  Meeting 

Notice  is  hereby  given  pursuant  to 
section  V,  review  procedure  and  hearing 
rules,  Station  Committee  on  Education 
Allowances  that  on  September  18, 1964. 
9:00  AA4.  the  Houstcm  Regional  Office 
Station  Committee  on  Educational 
Allowances  shall  at  2515  Murworth. 
Room  306,  Houston,  Texas  conduct  a 
hearing  to  determine  whether  approval 
should  be  reinstated  to  G.  Crawford 
Pipe  Inc.  under  Pub.  L  98-77,  The 
Emergency  Veterans*  Job  Training  Act 
of  1983.  All  interested  persons  shall  be 
permitted  to  attend,  appear  before,  or 
file  statements  with  the  committee  at 
that  time  and  place. 

Dated:  August  23, 1984. 
CL.  Dollarhide, 

Director.  Education  Sen-ice. 

\fK  Doc  64^23067  Filed  B-^»-M.  B;4t  im| 
BILUNQ  COOE  832l>-fl1-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  49,  No.  170 

Thursday.  August  30,  1984 


This  section  of  the  FEDERAL  REGISTER 
contains  notices   of   meetings   published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


CONTEMTS 

Equal  Employment  Opportunity  Com- 
mission    1 

Federal  Deposit  Insurance  Corpora- 
tion          2-4 

Federal  Reserve  System 5 


1 


ECMJAL  EMPLOYMENT  OPPORTUNITV 
COMMISSION 

DATE  AND  TIME:  9:30  AM  (Eastern  Time), 
Tuesday,  September  4, 1984. 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street  NW. 
Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes 

2.  A  Report  on  Commission  Operations 
(Optional) 

3.  EEOCs  Proposed  Budget  for  FY  1986 

Closed 

1.  Litigation  Authorization;  General  Counsel 
Recommendations 

2.  Proposed  Contract  for  Services  in 
Connection  with  a  Court  Case. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these 
meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated:  August  28. 1984. 
Cynthia  C.  Matthews, 

Executive  Officer 

This  Notice  Issued  August  28,  1984. 

|FR  Doc.  »«-231S«  Filed  S-ZS-M.  2;ie  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
August  27, 1984,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Mr.  David 
L.  Chew,  acting  in  the  place  and  stead  of 
Director  C.  T.  Conover  (Comptroller  of 
the  Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Application  for  capital  assistance  under 
section  13(i)  of  the  Federal  Deposit  Insurance 
Act:  Name  and  location  of  bank  authorized  to 
be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(4).  (c)(6). 
(c)(8),  and  (c)(9)(A)(ii)). 

Application  of  Federated  Bank  and  Trust 
Company,  a  proposed  new  bank  to  be  located 
at  10  Foster  Avenue.  Gibbsboro.  New  jersey. 
for  Federal  deposit  insurance  and  for  consent 
to  exercise  trust  powers. 

Application  of  Bear  Steams  Trust 
Company,  a  proposed  new  bank  to  be  located 
at  28  West  State  Street.  Trenton,  New  jersey, 
for  Federal  deposit  insurance  and  for  consent 
to  exercise  full  trust  powers. 

Application  of  Merrill  Lynch  Bank  and 
Trust  Company,  a  proposed  new  bank  to  be 
located  at  Merrill  Lynch  Corporate  Campus. 
Princeton  Forrestal  Center.  Plainsboro 
Township.  New  Jersey,  for  Federal  deposit 
insurance  and  for  consent  to  exercise  limited 
trust  powers. 

Tlie  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(4), 
(c)(6).  (c)(8),  and  (c)(9)(A)(ii)). 

Dated:  August  28, 1984. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

rm  Doc  M-ZS218  Filed  »-2S-»4  3:2S  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATKM 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2KX)  p.m.  on  Monday, 
August  27, 1984,  the  Corporation's  Board 
cf  Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Mr.  David  L.  Chew,  acting  in  the 
place  and  stead  of  Director  C.  T. 
Conover  (Comptroller  of  the  Currency), 
concurred  in  by  Director  Irvine  H. 
Sprague  (Appointive),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Memorandum  and  Resolution  re:  American 

Bank  &  Trust  Company  New  York,  New 

York 

A  personnel  matter. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  August  28,  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretory. 

[FR  Doc  84-2321*  Filed  S-2S-S4  3.2e  pro) 
MUJNO  CODE  CriA-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5  • 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:17  p.m.  on  Friday.  August  24,  1984, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
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closed  session,  by  telephone  conference 
call,  to: 

(A)  Adopt  a  resolution  making  funds 
available  for  the  payment  of  the  insured 
deposits  in  Hereford  State  Bank,  Hereford. 
Colorado,  which  was  closed  by  the  Colorado 
State  Bank  Commissioner  on  August  24,  1984; 
and 

(B)  Consider  recommendations  regarding 
the  liquidation  of  a  bank's  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liguidating  agent  of  those 
assets; 

Memoranda  and  Resolutions  re:  The  First 
National  Bank  of  Midland,  Midland,  Texas 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac  seconded  b^  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  David  L  Chew^, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Cuirency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 


( 


observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
purusant  to  subsections  (c)(4),  (c)(6). 
(c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10j 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9](B),  and(c){10)). 

Dated:  .August  27,  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary 

[FR  Doc  94-23220  Fiied  %-2fl-M   t  28  pm] 
nUJNQ  COOC  S714-«1-M 


FEDERAL  RESERVE  SYSTEM 

TIKWE  AND  date:  10:00  a.m.,  Wednesday, 

September  5,  1984. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington,  DC.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  amendments  to  the  Board  s 
margin  regulations  to  provide  automatic 


margmability  for  NASD's  (National 

Association  of  Securities  Dealers)  National 
Market  System  securities. 

2.  Proposed  fees  for  Federal  Reserve 
electronic  payments  services,  and 
implementation  of  off-line  surcharges  for  wire 
transfers  and  net  settlement  services. 
(Proposed  earlier  for  public  comment  Docket 
No.  R-0505) 

3  Any  items  carried  forward  from  a 
previously  announced  meeting. 

.Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Boards  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  August  28,  1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Ooc  S4-23236  Filed  »-28-84;  3:58  poll 
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Proposed  Rules: 

2205 34132 

2608 34132 

30CFR 

870 31412 

913 33645 

917 33244 

931 30689 

935 „..  31676 

936 „ 34000 

944 34210 

946 30927 

Proposed  Rulss: 

55 33087 

56 33087 

57 33087 

913 31448 

935 31912,  32403,  32404 

936 32772 

938 31913 

942..„ 32860 

943 30972 

950.- „ 30973 


210 32066 

Propessd  Wutss: 

103 „..  32861 

210. „ _ 31450 

223 31454 

32CFR 

58 31862 

65 31862 

83....- 31864 

224 31865 

770 34003 

2003 314J2 

Proposed  Rulss: 

155 „ 31455 

33CFR 

3 33874 

89 „ _„.  33875 

100 30930-30932,  31286, 

31866,32175-32176, 

33447,  33876 

1 1 0 _ 31 287 

117 30933,  31867,  33014, 

33447 

147 33014 

165 31286,  32177,  32178, 

33016,  34355 

167 32847 

207 33646 

401 „ 30934 

Proposed  Rulss: 

72 32228 

100 30974,  30975,  31459 

117 30976,  30977,  33458 

165 30978 

34CFR 

7 _ ™ 31679 

8 31 679 

10 31679 

21 31868 

64 32847 

67 _ 31679 

222 31628 

301 32355 

621 3167« 

200 31914 

204 31918 


35CFR 

251 


.31070 


31  CFR 

128 


.33446 


36  CFR 

264 31413 

Proposed  Rulss: 

9 31086 

812 34132 

909 34132 

37  CFR 

201 33016 

Proposid  Rulss: 

1 33790 

2 30749,  31460,  33790 

10 33790 

38  CFR 

1 32848 

2...- 30691 

14 32848 

I* — 32574 

36 32766 


INwkwmI  Rules: 

1  — 30979 

3 32863 

1 7 32864 

39  CFR 

10 33017 

111..._ 33247,  33560,  33877 

262.._ 30693 

Propossd  Rulss: 

10 33025.  33901 

265— 32600 

40CFR 

Ch.  1 31680 

52 - 30694,  30695,  30696, 

30694,  30936,  31413-31416, 
31683-31687,  32180-32184, 
32574-32577,  33126,  33127 

60 32846,  33643 

05 33128 

81 30697.  30608,  31689, 

33018 

86 32560 

87 31873 

122 31840 

123...„ 31840 

147 30698,  31875 

1 52 30884,  30909 

162 30684 

180 30699,50700,  30701, 

31690-31694,33878 

228 33647 

260...- 32766 

271 31417,  33018 

403..._ 31212 

415 33402 

465 33648 

704 32067,  33649 

761 33019 

Proposed  Riitos: 

Ch.  1 31706 

50 31923 

SZ 31086,  32601,  32865. 

32866,  33286,  33902, 

34039,  34247 

60 32867,  32987 

61 33695,  33904 

62 _  33806 

65 33288-33293 

80 31032 

81 31091,  31093,  32868 

1 22 31843 

124 31462 

125._ 31462 

162 33293 

170 32605 

180 30751,  31716,  32065- 

32086,34247 

228 34248 

270 31094 

271 31301 

419. 34152 

421 33026 

465 _....  30752 

763. 31302 

773 — 31302 

41  CFR 

Ch.  101 33246 

Ch.  101-11 33251 

Ch.  105-61 33263 

101-19 31625 

Propoood  Rulss: 

51-9 34132 

101-8 „ 34132 
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101-11 31302 

201-19 33906 

42CFR 

57 30702.  32848 

124 33019 

Prop099d  Rutos: 

405 33907 

434 33907 

43CFR 

2880 31208 

8370 34332 

PuMc  Land  Oniars: 
6428  (Cooected  by 

PLO  6561) 32068 

6558 31695 

6559 31876 

6560 32068 

6561 32068 

6562 32068 

6563 33255 

Propotad  RutM: 

1880 31473 

2650 31475 

2880 : , 31094 

3110 32609 

44CFR 

1 33878 

2 33878 

9 33878 

11 33878 

12 33878 

59 33654 

60 33654 

61 33654 

62 33654.  33878 

64 30708,  32190,  32848 

33878,33879 

67 34212 

68 33878 

71 33878 

77 33878 

Propofd  Riil*K 

67 31095,  34040.  34252 

45CFR 

302 33255 

303 33255 

304 33255 

307 33255 

801 33022 

1622 30939 

PropoMd  RuIm: 

1153 34132 

1630 34190 

21 04 341 32 

46CFR 

2 34004 

61 32192 

63 32192 

160 34004 

PropoMd  RulM: 

7 32229.  33294 

67 32773 

204 34368 

507 34132 

508 33696 

510 34253 

47CFR 

Ch.  1 30710 


0 33263,  33588 

1 30943,  34004,  34007 

2 '....32194,  32769,  34011 

73 30712,  30946,  31288, 

31289.  31877,  32201-32204, 
32357-32359,  32581,  32586, 
33129-33131,  33264,  33588, 
33658,  340 1 1  -340 1 6,  34225- 
34227 

74 32581,  32590,  34356 

81 32194 

83 32069,  32194 

87 32194,33269 

90 32194,  32769 

94 34017 

97 32194,  32769,  32850 

Propoaad  Rules: 

Ch.  1 31115.  31926,  32405. 

32869,32871,34041 

1 5 34370 

22 31115,  31716 

69 31118 

73 30752-30760,  31115. 

31 119,  31303-31307,  31719- 

31731,  32237,  32410,  32619, 

32876,  33148,  33294,  33459- 

33468.  34254-34257.  34373 

74 32610 

76 32619 

81 31115,  31734 

83 31734,  31736 

87 31734 

90 31115 

48CFR 

Cti.  5 32360,  34018 

Ch.  7 33666 

513 32204 

713 31898 

PropoMd  Rules: 

Ch.  5 33698 

504 32411 

1801 34258 

1 803 34258 

1804 34258 

1805 34258 

1 807, 34258 

1808t 34258 

1 809 34258 

1813 34258 

1815 34258 

1 81 6 34258 

1817 34258 

1819 34258 

1823 34258 

1825 34258 

1828 34258 

1830 34258 

1832 34258 

1 836 34258 

1 842 34258 

1 843 34258 

1 845 34258 

1 846 34258 

1 850 34258 

1 851 34258 

1 852 34258 

1 853 34258 

49  CFR  I 

1 31290 

571 33669,  34357 

575 32069 

831 32852 

845 32852 

1011 31070 


1 033 33270 

1115 31070 

1180 31070 

Proposed  Rules: 

Ch.  X 32412 

172 32090,  33907,  34044 

173 32090,  33469,  33907, 

34044 

1 74 32090,  33907 

1 78 32774,  34044 

393 30980 

571 31740,  32412,  32413. 

34049,  34374 

575 32238 

1014 34132 

1039 33026 

50  CFR 

10 31290 

17 31418.33881-33885, 

34228 

20 31421 

23 34020 

250 31657 

285 3071 3,  331 32 

61 1 33270 

630 32205 

638 31427 

646 33448 

652 30946,  31 430 

654 30713 

658 30713 

661 30948,  31430,  32205, 

32362,  32596 

662 31291 

663 30948,  31431,  33449 

672 33270 

674 30951 ,  32853 

675 33270 

Proposed  Rules: 

17 31112.  32320,  32321. 

33296 

20 33090 

32 33027 

33 33027 

611 32242 

628 ^ 33470 

651 31307 

652 32413 

661 3241 4,  33907 

663 32242 

676 33033 

UST  OF  PUBLIC  LAWS 

Last  List  August  29,  1984 
This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register,  but  may  be  ordered 
in  irxlividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Sup«rinter>dent  of 
Documents,  U.S.  Government 
Pnnting  Office,  Washington. 
D.C.  20402  (phone  202-275- 
3030). 

H.R.  5890  /  Pub.  L  98-399 

To  establish  a  commission  to 
assist  in  the  first  observance 
of  the  Federal  legal  holiday 


honoring  Martin  Luther  King. 
Jr.  (Aug.  27.  1984;  98  Stat. 
1473)     Price:  $1.50 

S.  1547  /  Pub.  L  9S-400 

To  amend  \he  conditions  of  a 
grant  of  certain  lands  to  the 
town  of  Olathe.  Colorado,  and 
for  other  purposes.  (Aug.  27. 
1984;  98  Stat.  1476)    Price: 
$1.50 

S.  2036  /  Pub.  L  98-401 

To  require  the  Secretary  of 
the  Interior  to  convey  to  the 
city  of  Brigham  City,  Utah, 
certain  land  and  improvements 
in  Box  Elder  County,  Utah. 
(Aug.  27,  1984;  98  Stat.  1477) 
Pnce:  $1.50 


Order  Now! 

The 

United  States 

Government 

Manual  1984/85 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the  egencies 
of  the  legislative,  judicial,  and  executive  branches.  It 
also  includes  information  on  quasi-official  agencies 
and  international  organizations  in  which  the  United 
States  participates. 

Particularly  helpful  for  those  interested  in  where 
to  go  and  who  to  see  about  a  subject  of  particular 
concern  is  each  agency's  "Sources  of  Information" 
section,  which  provides  addresses  and  telephone 
numbers  for  use  in  obtaining  specifics  on  consumer 
activities,  contracts  and  grants,  employment 
publications  and  films,  and  many  other  areas  of 
citizen  interest.  The  Manual  also  includes 
comprehensive  name   and  subject/agency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  fimctions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933, 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Service,  General  Services  Administration. 

$12.00  per  copy  ^ 
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Selected  Subjects 


'. 


i 


Air  Pollutk>n  Control 

Environmental  Protection  Agency 
Aviation  Safety 

Federal  Aviation  Administration 
Banks,  Banicing 

Federal  Reserve  System 
Blood 

Food  and  Drug  Administration 

Cemeteries 

Veterans  Administration 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 
Excise  Taxes 

Internal  Revenue  Service 
Government  Contracts 

Immigration  and  Naturalization  Service 

Government  Procurement 

Defense  Department 
General  Services  Administration 
National  .Aeronautics  and  Space  Administration 
l-leatth  Care 

Veterans  -'\dm,inistration 

Highway  Safety 

Federal  Highway  ,'\dministration 
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applicability  and  legal  e.ffect.  documents  required  to  be 
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National  Highway  Traffic  Safety  Administration 
Hunting 

Fish  and  Wildlife  Sei^ice 
Income  Taxes 

Inter"-}'  P^vf^"';"  SfTvice 

Inventions  and  Patents 

Patent  and  Trademark  Office 
Life  Insurance 

Loan  Programs— Agricuiture 

Commodity  Credit  Corporation 
Marketing  Agreements 

.:j.  Marketing  Service 
Medicare 

Health  Care  Financing  Administration 
Motor  Vehicle  Safety 

N'atinna'  :  i  j-  .-.  dy  Traffic  Safety  Administration 
Na'ionai  Fdrks 

National  Park  Service 

Nuclear  Materials 

Nuclear  r-    ,     /orv  Commission 
Radiation  Protection 

Food  and  Drug  Administration 
Railroads 

Ir:'r:rstate  Commfirrp  Commission 

Space  Transportation  and  Exploration 

National  Aeronautics  and  Space  Administration 
Surface  Mining 

Surface  Mininc  Reclamation  and  Enforcenit'iit  Office 
Water  Poilution  Control 
Environmental  Protection  Agency 
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j  ACTION 

f  NOTICES 

Grants;  availability,  etc  : 
34539         Special  volunteer  programs 

Agricultural  Marketing  Service 

RULES 

34439     Olives  grown  in  California  and  imported;  interim 

Agriculture  Department 

See  Agricultural  Marketing  Service.  Commodity 
Credit  Corporation.  Foreign  Agricultural  Service; 
Rural  Electrification  Administration. 


Air  Force  Department 

NOTICES  r , 

Meetings: 

Scientific  Advisory  Board 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Grants;  availability,  etc.: 

Museum  assessment  program 
Meetings: 

Design  Arts  Ad\isory  Panel 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 

Privacy  Act:  systems  of  records 

Procurement  list,  1984;  additions  and  deletions  (2 

documents) 

Commerce  Department 

See  International  Trade  Administration:  National 
Bureau  of  Standards;  .National  Oceanic  and 
Atmospheric  Administration;  National  Technical 
Information  Service:  Patent  and  Trademark  Office 


34556 

I 

34595 
34595 


34555 
34554 


Commodity  Credit  Corporation 

t  PROPOSED  RULES 

Loan  and  purchase  programs; 
34511  Cotton;  warehouse  approval  s'andards 

NOTICES 
34602     Meetings;  Sunshine  Act 

Copyright  Royalty  Tribunal 

NOTICES 

Jukebox  royalty  fees: 
34555  Distribution  determination 

Defense  Department 

See  also  Air  Force  Department. 
.}  RULES 

'  Federal  Acquisition  Regulation  (FAR): 

34487  Noncom.petitive  procurement  procedures: 

amendments  withdrawn 
'1 

Drug  Enforcement  Administration 

''  RULES 

Schedules  of  controlled  substances; 
34451  Methaqualone;  correction 


NOTICES 

Registration  appijcations,  etc.;  controlled 
substances: 

34587  B   Ruppe  Drugstore,  Inc. 

34588  K  Sr  B  Successors,  Inc. 

34587  La.mbert.  Ralph  E.,  M  D 

34588  Stewart.  Augustus  E..  DO. 

Education  Department 

NOTICES 

Meetings: 
34557  .Adult  Education  Natiunai  Advison  Council 

34557  l'.d:dr.  Educanon  National  Advisorv'  Council 

34556  Women's  Educational  Programs  National 
Advison,'  Council 

Employment  and  Training  Administration 

NOTICES 

Corr^rrMtteps.  establishmer.t   renewals,  te.'-mmytions, 
etc  : 
34591         Federal  Committee  on  .Apprenticeship 

Employment  Standards  Administration 

NOTICES 

34632     Minimum  wages  for  Federal  and  federaiix -assisted 
construction:  general  wage  dHterm'natijn  decisions, 
modifications,  and  supersedeas  drcis.nns  lAK,  AR, 
KY   MO,  MS   NY,  OH,  TN   UT,  \VA  ar.ri  WD 

Energy  Department 

St't:  j^so  Energy  Information  Administration, 
Federal  Energv  Regulatory  Commission. 
NOTICES 

International  atomic  energy  agreements;  c:v:l  uses; 
subsequent  arrangements; 
34572  japan 

Senior  Executive  Service: 

34557  Performance  Review  Boa.'-d:  es'^:M:shrr.t-nt  and 
membership 

Energy  Information  Administration 

NOTICES 

Forms,  availability,  etc 

34558  Reactor  construction,  status:  c  larlerly  progress 
!-pport  [EI.A-2541 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  appro\al  and 
promulgation;  various  States: 

34484  Missouri 

Water  pollution  control: 

34485  Ocean  du.mpmg:  Gulf  of  Mexico,  si'e  wPSisntition 
NOTICES 

Air  qualitv:  prevention  of  significant  deip.-ioration 

(PSD  J. 
34575         Final  determ.inations 

Environmental  statements;  avai.abu  ty,  etc.; 
34575  Agency  statements:  weekiv  receipts 

Toxic  and  hazardous  substances  control: 
34574         Premanufacture  exemption  applicatirr.s 
34572  I'remanufacture  notices  receip's 
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34572         Premanufacture  notices  receipts;  correction  (2 

documents) 

Farm  Credit  Administration 
RULES 

34442     Technical  assistance  and  financially  related 
services;  effective  date  confirmed 

Federal  Aviation  Administration 

RULES 

34442     Control  zones,  transition  areas  and  terminal  control 
areas 

34444     Standard  instrument  approach  procedures 

NOTICES 
34597     Regulatory  flexibility  criteria  and  guidance 

Federal  Election  Commission 

NOTICES 
34602      Meetings:  Sunshine  Act 

Federal  Energy  Regulatory  CommissJon 

NOTICES 

Environmental  statements;  availability,  etc.: 

Montana  Power  Co.  et  al. 
Hearings,  etc.; 

ANR  Production  Co. 

Cenergy  Exploration  Co. 

Colorado  Interstate  Gas  Co. 

Columbia  Gas  Transmission  Corp.  (3  documetts) 

CP  National  Corp. 

Mountain  Fuel  Resources,  Inc. 

Northern  Natural  Gas  Co.  (3  documents) 


34570 

34569 

34570 

34563 

34564 

34565 

34571 

34565, 

34566 

34571 

34566, 

34567 

34571 

34568 

34569 

34567 


34566 


34513 


34441 


34577 
34577 
34577 

34576 
34602 


34501 


Northwest  Pipeline  Corp. 

Puget  Sound  Power  &  Light  Co  (2  documents; 

Roche  Products,  Inc. 

Trunkline  Gas  Co. 

United  Texas  Transmission  Co.  et  al. 
Natural  gas  companies; 

Certificates  of  public  convenience  and  necesdaty; 

applications,  abandonment  of  service  and 

petitions  to  amend  (Shell  Western  E&P  Inc.  et  al.) 
Oil  pipelines,  interstate;  tentative  valuations 

Federal  Highway  Administration 

PROPOSED  RULES 

State  highway  safety  programs;  uniform  standards 

Federal  Reserve  System 

RULES 

Interest  onrieposits  (Regulation  Q): 
Early  withdrawal  penalty:  temporary 
suspensions;  Wisconsin 

NOTICES 

Bank  holding  company  applications,  etc.: 

Demotte  Bancorp  et  al. 

First  Wisconsin  Corp. 

Midland  Bank  PLC 
Federal  Open  Market  Committee: 

Domestic  policy  directives 
Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species; 
Bahama  swallowtail  butterfly  and  Schaus 
swallowtail  butterfly 


34504         Key  Largo  woodrat  and  cotton  mouse 
34497         Slender-petaled  mustard  and  pedate 

checkermailow 
34490         Yaqui  chub,  beautiful  shiner  and  Yaqui  catfish 

Migratory  bird  hunting; 
34648         Seasons,  limits,  and  shooting  hours; 
establishment,  etc. 

PROPOSED  RULES 

Endangered  and  threatened  species: 
34535         Miccosukee  gooseberry 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products; 
34448         Griseofulvin;  correction 

Biological  products: 
34448         Blood  and  blood  products:  manufacturer 

establishm,ent  registration  and  product  listing: 
transfusion  services  registration  exemption 

Color  additives: 
34447         Contact  lenses  coloring;  correction 
34447         D&C  Blue  No.  6;  correction 

Radiological  health; 
34698         Diagnostic  x  ray  systems;  computed  tomography 
X  ray  (CT)  systems;  performance  standards 

NOTICES 

GRAS  or  prior-sanctioned  ingredients; 
34579         Amerace  Corp.;  petition;  correction 

Laser  variance  approvals,  etc.; 

34579  Power  Technology  Inc. 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees; 
34540         Condensed  milk  from  Denmark:  country  of  origin 

adjustment 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR); 
34487         Noncompetitive  procurement  procedures; 
amendments  withdrawn 
PROPOSED  RULES 

Federal  Information  Resources  Management 
Regulation: 
34534         Integrated  provisions  publication;  draft 
availability 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration:  Health 
Care  Financing  Administration;  Health  Resources 
and  Services  Administration;  Human  Development 
Services  Office. 
NOTICES 
34578     Agency  information  collection  activities  under 
O.MB  review 

Health  Care  Financing  Administration 

RULES 

Medicare: 
34728         Hospital  inpatient  services,  prospective 
payments  (Diagnosis  Related  Groups) 

Health  Resources  and  Services  Administration 

NOTICES 

34580  Health  maintenance  organizations,  qualified;  list 
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I  Housing  and  Urban  Development  Department 

NOTICES 

34581-    Agency  information  collection  activities  under 
34583     0MB  review  (3  documents) 

Human  Development  Services  Office 

NOTICES 

Meetings: 
34580         Child  Abuse  and  Neglect  .Advisor\-  Board 

f     .      Immigration  and  Naturalization  Service 

RULES 

Transportation  line  contracts: 
34441         Aero  Coach  Aviation  International,  Inc. 

Interior  Department 

Sps  Fish  and  Wildlife  Service:  Land  Management 
Bureau:  Minerals  Management  Service:  .National 

■.  Park  Service;  Surface  Mining  Reclamation  and 

i  Enforcement  Office, 


Internal  Revenue  Service 

RULES 

Excise  taxes: 

Heavy  vehicle  use.  diesel  fuel,  and  sale  of 

piggyback  trailers;  and  extension  of  payment  due 

date  for  fuel  taxes;  temporary 
Income  taxes: 

Foreclosures  aad  abandonments  of  security; 

information  returns:  temporary 

Intangibles  transfers  to  foreign  corporations. 

transitional  rule:  temporary 

Property  transfer  between  spouses,  alimony  and 

separate  maintenance  payments,  and 

dependency  exemptions  for  child  of  divorced 

parents:  temporary 
PROPOSED  RULES 
Income  taxes: 

Collapsible  corporations 

Foreclosures  and  abandon.ments  of  secunty: 

cross  reference 

Magazines,  paperbacks,  or  records;  accounting 

method  for  returns 

Property  transfer  between  spouses,  alimony  and 

separate  maintenance  payments,  and 

dependency  exemptions  for  child  of  divorced 

parents;  cross  reference 

Secunty  transfers  to  persons  other  than  lender: 

information  returns 


34584 
34587 

34585 


34466 

34459 
34464 
34451 


34523 
34518 

34520 

34528 

i 
34518 


34541 
34542 
34546 
34544 


34489 

34534 

I 
34585 


34591 


34583 
34583 


International  Trade  Administration 

NOTICES 

Countervailing  duties; 

Bicycle  tires  and  tubes  from  Taiwan 
Cotton  sheeting  and  sateen  from  Peru 
Cotton  yarn  from  Brazil 
Cotton  yarn  from  Peru 

Interstate  Commerce  Commission 

RULES 

Records  preservation;  simplification:  effective  date 
PROPOSED  RULES 
Rail  carriers: 

Negative  surcharge  tariffs;  exemption 
NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 


34584 

34487 

34445 
34594 


34546, 

34551 

34549 


34602 


34488 


34513 


34600 
34599 


Railroad  operation,  acquisition,  construction,  etc.: 
Alabama  Southern  Railroad  Co..  Inc..  el  al. 
Southern  Railway  Co. 

Railroad  services  abandonment: 
Burlington  Northern  Railroad  Co 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration 
and  Naturalization  Service. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Pension 
and  Welfare  Benefit  Programs  Office 

NOTICES 

Agency  information  collection  activities  under 
O.MB  review 

l-and  Management  Bureau 

NOTICES 

Conveyance  and  opening  of  public  lands: 

Oregon;  correction 
Exchange  of  public  lands  for  private  land: 

Arizona 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Pennzoil  Exploration  &  Production  Co. 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (F-AR): 
Noncompetitive  procurement  procedures; 
amendments  withdrawn 

Space  transportation  system: 
.Nonscientific  payloads 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (2  documents) 

National  Bureau  of  Standards 

NOTICES 

Laboratory-  .Accreditation  Program.  National 
Voluntary: 
Fees  (2  documents)  '    - 

Photographic  film  testing 
National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act 

National  Highway  Traffic  Safety  Administration 

RULES 

.Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated 
equipment;  single  center  high-mounted  stop  lamp 
installation  on  passenger  cars;  rule  and  response 
to  reconsideration  petition 

PROPOSED  RULES 

State  highway  safetv  programs;  uniform  standards 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc: 
Little.  Faith,  et  al. 
Schwartz.  Alan  R. 


< 


\ 


VI 
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National  Oceanic  and  Atmospheric 
Administration 

RULES 

Tuna,  Atlantic  fisheries: 
Bluefin  tuna;  correction 

NOTICES 

Marine  mammal  permit  applications,  etc.; 
ICnie's  Kinderzoo 
Moscow  Zoo 


34510 


34552 
34552 


34477 
34479 
34480 
34478 
34481 

34534 

34596 
34595 

34553 


34688 
34658 

34716 


34592 
34594 


34596 


34603 


National  Park  Service 

RULES 

Special  regulations: 
Black  Canyon  of  Gunnison  National  Monument. 
CO;  snowmobile  regulations 
Curecanti  National  Recreation  Area,  CO; 
snowmobile  regulations 
Dinosaur  National  Monument,  CO  and  VT; 
snowmobile  regulations 
Theodore  Roosevelt  National  Park,  .\D. 
snowmobile  regulations 
Zion  National  Park,  UT;  snowmobile  regulations 

NOTICES 

Land  protection  plans;  availability,  etc.:' 
Fire  Island  National  Seashore,  NY 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological,  Behavioral,  and  Socidl  Sciences 
Advisory  Committee 
Mathematical  Sciences  Advisory  Committee 

National  Technical  Information  Service 

NOTICES 

Inventions,  Government-owned:  availability  for 

licensing 

Nuclear  RegulatoiV  Commission 

RULES 

Environmental  protection;  licensing  and  regulatory 
policy  and  proc?dures: 

Spent  fuel:  disposition  upon  expiration  of 

reactors'  operating  licenses 

Waste  confidence  decision 

Patent  and  Trademarit  Office 

RULES 

Patent  cases: 
Patent  maintenance  fees 


Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

Local  723  Teamsters  Welfare  Fund  of  Northern 

New  Jersey  et  al. 

Medical  Radiologic  Consultants,  PC, 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  pension  plans;  bond/escrow 
exemption  requests:  ' 

Williams.  James  J. 

Postal  Rate  Commission    ^ 

NOTICES 

Meetings;  Sunshine  Act 


Postal  Service 

NOTICES 
34603     Meetings:  Sunshine  Act 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.; 
34540         Basin  Electric  Power  Cooperative  (Basin)  et  al. 


Small  Business  Administration 

NOTICES 

Meetings:  regional  advisory  councils: 
Montana 
North  Dakota 


34597 
34597 


34475 


34530 
34529 
34532 


Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission;  various  States: 

Virginia 
PROPOSED  RULES 
Permanent  program  submission;  various  States: 

Iowa 

Kentucky 

Missouri 


Tennessee  Valley  Authority 

NOTICES 

34603     Meetings;  Sunshine  Act 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Yugoslavia 


34553 


34600 


34482 
34483 


34532 
34533 


34600 
34601 
34601 


Transportation  Department 

See  Federal  Aviation  Administration;  Federal 
Highway  Administration;  National  Highway  Traffic 
Safety  Administration. 

Treasury  Department 

See  also  Internal  Revenue  Service, 
NOTICES 

Meetings: 

Internationa!  Monetary  System  Advisory 
Committee 

Veterans  Administration 

RULES 

National  cemeteries;  disinterments 

.National  Service  Life  Insurance;  premium  rates 

PROPOSED  RULES 

Adjudication;  pensions,  compensauun,  dependency, 
etc.; 

Dependency  of  parents:  monthly  income  level; 

correction 

Medical  benefits: 

.Medical  services  definition 

NOTICES 

Meetings: 
Cooperative  Studies  Evaluation  Committee 
Geriatrics  and  Gerontology  Advisory  Committee 

Wage  Committee  report:  availability 
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I        Separate  Parts  In  This  Issue 

*        Part  II 
34632     Department  of  Labor:  Employment  Standards 
,         Ailministration,  Wage  and  Hour  Division 

i 

Part  III 
34648     Department  of  the  Interior.  Fish  and  VVildLfe 
Service 

•    Part  IV 
34658      Nuclear  Regulatory  Commission 

Part  V 
34698      Department  of  Health  and  Human  Services.  Food 
and  Drug  Administration 

Part  VI 
34716     Department  of  Commerce.  Patent  and  Trademark 
,    Office 

Part  VII 
34728     Department  of  Health  and  Human  Services.  Health 
Care  Financing  Administration 


Reader  Aids 

Additional  information  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal    Register 

Vol    49.  No.  171 

Friday.  August  31,  1984 


This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   eflect,   most 
of  which  are  keyed  to  and  codified  in 
the  CkKle   of   Federal   Regulations,   which   is 
published   under  50  titles  pursuant   to  44 
US.C.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by   the   Superintendent   of   Documents. 
Pnces  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  932  and  944 

Olives  Grown  in  California;  Interim 
Amendment  of  Subpart— Rules  and 
Regulations;  and  Fruits:  Import 
Regulations,  Ripe  Olives 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


summary:  This  interim  final  rule  would 
amend  the  administrative  rules  and 
regulations  to  change  or  delete  outdated 
or  incorrect  material.  These  changes  are 
necessary  to  conform  order  provisions 
to  current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  and  industry 
grading  practices.  Changes  are  also 
made  to  reference  the  current  committee 
name,  and  revise  the  names  of 
administrative  reports.  This  rule  also 
provides  for  the  establisment  of  grade 
and  size  requirements  for  1984-65  crop 
year  olives  for  limited  use,  as  well  as 
providing  for  a  revision  of  the  Olive 
Import  Regulations  to  conform  to  a 
previous  amendment  made  effective  in 
1983.  These  changes  are  designed  to 
clarify  and  improve  marketing  order 
operations. 

EFFECTIVE  DATE:  August  31,  1984. 
Comments  due  by  30  days  after  Federal 
Register  publication  date. 
ADDRESS:  Send  two  copies  of  comments 
to  the  Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Room  1077,  South  Building, 
Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
William  ].  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone:  202^147-5975. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  has  been  reviewed 


under  Secretary's  Memorandum  1512-1 
and  Executive  Order  12291.  and  has 
been  designated  a  "non-ma)or"  rule. 
William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  is  designed  to 
promote  orderly  marketmg  of  California 
olives  for  the  benefit  of  producers,  and 
will  not  substantially  affect  costs  for 
those  persons  directly  regulated. 

This  amendment  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  932,  as  amended  (7  CFR  Part 
932).  regulating  the  handling  of  olives 
grown  in  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  US.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  California  Olive 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

On  July  30,  1982.  §  932.18  was 
amended  to  provide  that  the 
"Committee"  means  the  California  Olive 
Committee  which  locally  administers 
the  order.  The  committee  recommended 
that  references  to  the  former  committee 
name  (Olive  Administrative  Committee) 
are  no  longer  applicable  and  should  be 
amended  to  reference  the  current 
Committee  name,  or  its  abbreviation 
(COC).  Thus,  provisions  with  respect  to 
incoming  regulations  and  handler 
transfers  and  reports  should  be 
amended  to  redesignate  all  applicable 
forms  from  "OAC"  to  "COC".  In 
addition  §§932.151  and  932.154  should 
be  amended  to  change  the  names  of  the 
forms  used  for  lot  identification  and 
certification  of  natural  condition  olives, 
and  disposition  of  noncanning  olives. 
Such  amendments  recognize  the  name  of 
form  change,  but  in  no  way  modify  the 
forms'  contents  or  corresponding 
burdens. 

Section  932.52(a)(3)  provides  that  use 
of  processed  olives  smaller  than  the 
sizes  prescribed  for  whole  and  pitted 
styles  may  be  established  annually  for 
limited  use  and  the  subparagraph  further 
provides  that  such  minimum  sizes  may 
also  include  a  size  tolerance  as 
recommended  by  the  Committee  and 
approved  by  the  Secretary.  It  appears 
that  the  requirements  of  the  past 


marketmg  season  will  continue  to  be 
appropriate.  Thus,  §  932.153  should  be 
revised  to  provide  for  the  establishment 
of  minimum  sizes  contained  in 
§  932.52(a)(3)  for  olives  from  the  1984-85 
crop.  These  requirements  are  the  same 
as  have  been  established  in  12  of  the 
past  13  crop  years. 

In  §  932.149,  modified  minimum  grade 
requirements  for  specified  styles  of 
canned  olives  of  the  ripe  type, 
references  and  corresponding 
definitions  for  terms  not  specified  in  the 
current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  Part  52)  are 
no  longer  needed  because  U.S.  Oliver 
Standards  have  been  amended  to 
include  these  definitions.  Thus,  such 
provisions  should  be  deleted  from 
§  932.149(b). 

Table  I— Limits  for  Defects  in 
§  932.149  should  be  amended  to  change 
the  limit  for  minor  and  major  stems  for 
halved  olives,  and  the  limit  for  severe 
blemishes  for  whole,  whole  pitted,  and 
halved  olives.  These  changes  bring  the 
table  into  conformity  to  current  industry 
practice.  In  addition  §  932.149(c)  should 
be  deleted  because  it  is  no  longer 
applicable. 

Also,  as  a  conforming  change 
§  932.154(c)  should  be  amended  to 
specify  that  the  size  of  any  transferred 
olives  be  certified  by  the  "Processed 
Products  Branch,  USDA",  instead  of  the 
currently  specified  "Processed  Products 
Standardization  and  Inspection  Branch, 
USDA",  as  it  was  formerly  known. 

In  §  932.161  the  words  "or  minced" 
should  be  deleted,  where  they  occur,  in 
order  to  comply  with  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives. 

Section  944.401(b)(1)  should  be 
amended  to  delete  a  specified  time 
period,  where  no  requirements  are 
applicable  with  respect  to  color  and 
blemishes  for  canned  green  ripe  olives 
imported,  in  order  to  conform  to  a 
change  in  §  932.150  that  was  made 
effective  December  1,  1983. 

It  is  found  that  it  is  impractical  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  public 
rulemaking,  and  postpone  the  effective 
date  of  this  interim  rule  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that:  (1)  There  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  Act:  (2)  the 
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handling  of  the  1984  crop  of  domestic 
olives  is  expected  to  begin  soon,  and  it 
is  intended  that  this  action  be  applicable 
to  all  olives  of  such  crop:  (3)  handlers 
are  aware  of  this  action  as  proposed  by 
the  California  Olive  Committee:  (4) 
some  of  the  changes  represent  a 
continuation  in  the  relief  of  restrictions 
from  the  last  marketing  season  and  no 
useful  purpose  is  served  by  delaying  the 
effective  date;  and  (5)  the  remaining 
changes  are  either  non-substantive  in 
nature,  or  merely  conform  the 
regulations  to  current  industry  practices. 


List  of  Subjects  in  7  CFR  Parts  932  and 


944 


i 


Marketing  agreements  and  orders, 
Olives,  California.  Imports,  Food  grades 
and  standards. 

PART  932— (AMENDED) 

Therefore,  Part  932,  Subpart— Rules 

and  Regulations  (7  CFR  932.108-932.161) 
and  Part  944  Fruits;  Import  Regulations 
(7  CFR  944  401 )  are  amended  as  follows; 
1.  Section  932.149  is  amended  by 
deleting  paragraph  (c)  and  revising 
paragraph  (bj  and  Table  I,  to  read  as 
follows; 


§932.149    Modified  minimum  grade 
requirements  for  specified  stylet  of  canned 
olives  of  the  ripe  type. 
♦         •         •         *         « 

(b)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives  (7  CFR  Part  52)  including  the 
terms  "U.S.  Grade  B",  "U.S.  Grade  C", 
"size",  "character",  "defects",  and  "Ripe 
Type":  Provided.  That  Table  I  of  this 
section  shall  apply  in  lieu  of  the  tables 
for  limits  for  defects  contained  in  said 
standards. 


Table  I— Limits  for  Defects 


Whole  pef 
50o4>ves 

Pitted  per  50 
Olives 

Halves  per 
100  halves 

Segmented  per  255 
gm  (9oz) 

Sliced  per  255  gm 
(9oz) 

Qiopped  per  255  gm      Broken  pitied  per  256 
(9oz)                              gm  (9ozi 
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1  Maior  txemisfies  only 

I 

Sections  932.151,  932.154,  932.161  are  amended  as  follows: 


Section 


Current  lar^uage 


932  151(b) 
932  15i(bl 
932  151(dM2) 

932  151(d)(2) 
932  15i(eKi) 

332  151(61(1) 
932  151(ei(2) 
932  151(ei(2) 
932  '5413) 
932  154(b) 

932  t54(c( 


lag' 


Form  OAC-2    Lot  OentrhcatKm 

Identification  tag 

Form  OAC-3  Repon  of  Size  Grade  oi  Natural 
Condition  Olives 

Form  OAC-3 

Form  OAC-5  'Repor  of  No^-'^'~ning  Oi've  inspec- 
tion Disposition  , 

Form  OAC-5      

Form  OAC-5       _ 

OAC  control  card .„_« 

Form  OAC-6         , 


Amended  language 


932  161 
932  161 
332  161 
932  '61 
932  161 
932  161 
932  161 
932  161 
932  161 


(b)(il 

(b((2)(il 

(bll2M») 

(did) 

ld«2) 

(e)(i| 

(el(2) 

(»>(') 

|f)(2) 


Form  OAC-5    Report  of  Non-Canmng  Otjve  tnspec 

don  Disposition 
Processed  products  standardization  and  inspection 

branch.  USDA. 

OAC  Form  21      „.. 

OAC  Form  29a   

OAC  Form  29b    ZI!!'I 

OAC  Form  27a   Z...... 

OAC  Form  27b ZZZZZZZZZZ. 

OAC  Form  27c  IlIZI 

OAC  Form  27b  „ ZZ.Z. 

OAC  Form  28a   ZZZ.ZZ 

OAC  Form  286  


COG  3A  or  3C,  weight  and  grade  fepori 

Weight  and  grade  repon 

Form   COC-SA   or    3C    weight    and    giade   repon 

Form  C0C-3A  or  3C 

Form  COC-5,  reporl  of  limited  and  undersize  and 

cuN  otkies  inspection  and  disposition 
FonnCOC-5 
Fo»TnCdC-5 
COC  control  card 
Form  COC-6 
Porm  CCC-S    report  Of  limited  and  undersize  and 

cull  oliv«  inspection  and  disposition 
Processed  products  branch.  ijSDA. 


COC 

COC 
COC 
COC 
COC 
COC 
COC 
COC 
COC 


Fo«m  21 
Form  29a 
Forn  296. 
Form  27a- 
Form  27b. 
Foim  27c 
Form  27b- 
Fopn  2«a, 
Fo«m28b. 


3.  Section  932.153  is  revised  to  read  as 
follows; 

§932.153    Establishment  of  minimum 
grade  and  size  requiremenU  for  1984-65 
crop  olives  used  in  limited  use  styles. 

(a)  Grade.  On  and  after  August  1. 
1984,  any  handler  may  use  processed 
olives  of  the  respective  variety  groups  in 


the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31. 1984,  and  meet 
the  grade  requirements  specified  in 
§  932.52(a)(1)  as  modified  by  §  932.149. 

(b)  Sizes.  E-xcept  as  provided  in 
§  932.51(a)(2)(i).  on  and  after  August  1, 
1984.  any  handler  may  use  processed 


olives  in  the  production  of  limited  use 
styles  of  canned  ripe  olives  if  such 
olives  were  harvested  during  the  period 
August  1,  1984,  through  July  31, 1985  and 
meet  the  following  requirements; 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1, 1984,  or  after  July  31,  1985; 

(2)  Variety  Group  1  olives,  except  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  Vbo  pound;  Provided. 
That  not  to  exceed  25  percent  of  the 
olives  in  any  lot  or  sublet  may  be 
smaller  than  V'go  pound; 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  Vi4o  pound; 
Provided.  That  not  to  exceed  25  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  V'l+o  pound; 

(4)  Variety  Group  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  Viso  pound; 
Provided.  That  not  to  exceed  10  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Vise  pound; 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  which 
individually  weigh  Vi4o  pound: 
Provided,  That  not  to  exceed  20  percent 
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of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  Vi4o  pound. 

4.  Section  932.161  is  amended  by 
removing  the  words  "or  minced"  where 
they  occur  in  paragraphs,  (b)(l)(ii),  (c), 
(dl(2).  (e)(2),  and  (f)(2). 

PART  944— {AMENDED] 

5.  Section  944.401(b)(1)  is  revised  to 
read  as  follows: 

§  944.401    Olive  R*«ulation  1. 

•  *  *  •  « 

(b)  *  *  * 

(1)  Canned  ripe  olives  shall  grade  at 
least  U.S.  Grade  C:  Provided,  That  with 
respect  to  defects,  the  limits  for  defects 
as  contained  in  Table  I  of  §  932.149  shall 
apply  as  shall  the  requirements  of  U.S. 
Grade  B  for  character  for  canned  whole, 
pitted  and  broken  pitted  olives,  and  the 
requirement  that  canned  chopped  olives 
be  practically  free  from  identifiable 
units  of  pit  caps,  end  slices,  and  slices 
as  defined  in  §  932.149(a)(2):  Provided 
further,  That  no  requirements  shall  be 
applicable  with  respect  to  color  and 
blemishes  for  canned  green  ripe  olives 
imported. 
•        •        •        •        • 

[Sees.  l-ig.  48  Staf.  31.  as  amended:  7  U.S.C. 
601-674) 

Dated:  August  28. 1964. 
Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 

|FR  Doc  84-23257  Filed  6-30-84  845  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  Aero  Coach  Aviation 
International,  Inc. 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Final  rule. 


summary:  This  rule  adds  Aero  Coach 
Aviation  International,  Inc.  to  the  list  of 
carriers  which  have  entered  into 
agreements  with  the  Service  to 
guarantee  the  passage  through  the 
United  States  in  immediate  and 
continuous  transit  of  aliens  destined  to 
foreign  countries. 

EFFECTIVE  DATE:  August  16,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  J.  Shogren,  Director,  Policy 


Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington,  D.C.  20536, 
Telephone:  (202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Aero  Coach  Aviation 
International,  Inc.  on  August  16, 1984  to 
guarantee  passage  through  the  United 
States  in  immediate  and  continuous 
transit  of  aliens  destined  to  foreign 
countries. 

The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilitates  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  listing  of 
transportational  lines. 

In  accordance  with  5  U.S.C,  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  os  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C,  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.G.  12291. 

List  of  Subjects  in  8  CFR  Part  238 

Airlines,  Aliens,  Government 
contracts.  Travel,  Travel  restriction. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  UNES 

§238.3    ( Amended] 

In  S  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by:  Adding 
in  alphabetical  sequence.  "Aero  Coach 
Aviation  International,  Inc." 
*        *        «        *        « 

(Sees.  103  and  238  of  the  Immigration  and 
Nationality  Act,  as  amended:  (8  U.S.C.  1103 
and  1228)) 

Dated:  August  28,  1984. 

Andrew  J.  Cannichael,  Jr., 

Associate  Commissioner  Examlrtotions. 
Immigration  and  Saturalization  Service. 

in*  Doc  84-23225  Filed  6-30-64.  »At  «ni| 
BILLING  CODE  4410-10-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  217 

[Docket  No.  R-052«] 

interest  on  Deposits;  Regulation  Q; 
Temporary  Suspension  of  Early 
Withdrawal  Penalty 

agency:  Federal  Reserve  System. 
action:  Temporary  suspension  of  the 
Regulation  Q  early  withdrawal  penalty. 


summary:  The  Board  of  Governors, 
acting  through  its  Secretary,  pursuant  to 
delegated  authority,  has  suspended 
temporarily  the  Regulation  Q  penalty  for 
the  withdrawal  of  time  deposits  prior  to 
maturity  from  member  banks  for 
depositors  affected  by  severe  storms 
and  tornadoes  in  the  designated 
counties  of  Wisconsin. 

EFFECnvi  date:  June  12,  1984.  for  the 
Wisconsin  counties  of  Dane  and  Iowa; 
July  10, 1984.  for  the  Wisconsin  counties 
of  Menominee,  Oneida,  and  Vilas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L  Rhoads,  Attorney  (202/452- 
3711),  Legal  Division.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC.  20551. 

SUPPI.EMENTARY  INFORMATION:  On  June 
12. 1984.  pursuant  to  section  301  of  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5141)  and  Executive  Order  12148  of  July 
15, 1979,  the  President,  acting  through 
the  Director  of  the  Federal  Emergency 
Management  Agency,  designated  the 
Wisconsin  counties  of  Dane  and  Iowa 
major  disaster  areas.  On  July  10, 1984, 
the  Wisconsin  counties  of  Menominee. 
Oneida  and  Vilas  were  also  designated 
major  disaster  areas.  The  Board  regards 
the  President's  actions  as  recognition  by 
the  Federal  government  that  disasters  of 
major  proportions  have  occurred.  The 
President's  designations  enable  victims 
of  the  disasters  to  qualify  for  special 
emergency  financial  assistance.  The 
Board  beUeves  it  appropriate  to  provide 
an  additional  measure  of  assistance  to 
victims  by  temporarily  suspending  the 
Regulation  Q  early  withdrawal  penalty 
(12  CFR  217.4(d)).  The  Board  s  action 
permits  a  member  bank,  wherever 
located,  to  pay  a  time  deposit  before 
maturity  without  imposing  this  penalty 
upon  a  showing  that  the  depositor  has 
suffered  property  or  other  financial  loss 
in  the  disaster  areas,  as  a  result  of  the 
severe  storms  and  tornadoes  beginning 
on  or  about  April  27. 1984.  for  the 
Wisconsin  counties  of  Menominee, 
Oneida  and  Vilas,  and  June  a  1984.  for 
the  Wisconsin  counties  of  Dane  and 
Iowa.  A  member  bank  should  obtain 
from  a  depositor  seeking  to  withdraw  a 
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time  deposit  pursuant  to  this  action  a 
signed  statement  describing  fully  the 
disaster-related  loss.  This  statement 
should  be  approved  and  certified  by  an 
officer  of  the  bank.  This  action  will  be 
retroactive  to  June  12, 1984,  for  the 
counties  of  Dane  and  Iowa,  and  July  10, 
l^i34.  for  the  counties  of  Menominee. 
Oneida  and  Vilas,  and  will  remain  in 
effect  until  12  midnight,  December  29. 
1984. 

List  of  Subjects  in  12  CFR  Part  217 

Advertising,  Banks.  Banking,  Federal 
Reserve  System,  Foreign  banking. 

In  view  of  the  urgent  need  to  provide 
immediate  assistance  to  relieve  the 
financfal  hardship  being  suffered  by 
persons  in  the  Wisconsin  counties 
directly  affected  by  the  severe  storms 
and  flooding,  good  cause  exists  for 
dispensing  with  the  notice  and  public 
participation  provisions  in  section  553(b) 
of  Title  5  of  the  United  States  Code  with 
respect  to  this  action.  Because  of  the 
need  to  provide  assistance  as  soon  as 
possible  and  because  the  Board's  action 
relieves  a  restriction,  there  is  good  cause 
to  make  this  action  effective 
immediately. 

By  order  of  the  Board  of  Governors,  acting 
through  its  Secretary,  pursuant  to  delegated 
authority,  August  28,  1984. 

lames  McAfee. 

Associate  Secretory  of  the  Board. 

|KR  I3oc  84-232fiO  Filed  8-30-84;  8:45  am| 
BtUJNG  COOE  6210-01-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  618 

General  Provisions 

agency:  Farm  Credit  Administration. 
ACTION:  Final  rule;  notice  of  effective 
date. 

summary:  The  Farm  Credit 
Administration  (FCA)  is  confirming  the 
effective  date  of  final  regulations 
adopting  new  and  amended  regulations 
setting  out  the  authorization  for 
technical  assistance  and  financially 
related  services  programs  and  requiring 
district  board  policy  guidelines  and  FCA 
approval  for  such  programs  (49  FR 
23159,  June  5, 1984).  This  regulation 
allows  the  Farm  Credit  System  (System) 
institutions  greater  latitude  in 
developing  and  implementing  technical 
assistance  and  financially  related 
services  programs  pursuant  to  district 
policies,  FCA  regulations,  and  the  Farm 
Credit  Act  of  1971,  as  amended  (Pub.  L. 
92-181  as  amended  by  Pub.  L  96-592). 
EFFECTIVE  DATE:  August  10,  1984. 


FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Baker,  Financially  Related 
Services  Section,  (703)  883-4138.  or 

Kenneth  L.  Peoples,  Office  of  General 
Counsel.  (703)  883-^1024 

(Sees.  5.9.  5.12.  5.18,  Pub.  L.  92-181,  85  Stat. 
619.  620,  621.  as  amended  (12  U.S.C.  2243., 
2246.  and  2252) 
Donald  E.  Wilkinson, 

Governor 

|FR  Doc  84-2.1103  File.]  8-30-84.  8.45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[  Airspace  Docket  No.  84-A W A- 19]        | 

Ctianges  to  Controlled  Airspace, 
Hawaii         I  ^ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  rule  modifies  the 
description  of  controlled  airspace  in  the 
vicinity  of  the  Honolulu  International 
Airport,  HI,  without  changing  the 
physical  size  and  shapes  of  the  affected 
airspace.  This  action  replaces  the 
incorrect  references  to  a  navigational 
aid  which  was  relocated  with  references 
to  geographical  coordinates. 
DATES:  Effective  date — 0901  GMT. 
August  30, 1984.  Comments  must  be 
received  on  or  before  October  12, 1984. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Dirctor,  FAA.  Western- 
Pacific  Region.  Attention:  Manager,  Air 
Traffic  Division.  Docket  No.  84-AWA- 
19,  Federal  Aviation  Administration, 
P.O.  Box  92007,  Worldway  Postal 
Center,  Los  Angeles.  CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (AAT-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC.  20591: 
telephone:  (202)  426-8783. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  redescribing 
controlled  airspace  without  changing  its 
size  or  shape  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
^provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 
The  Rule 

The  purpose  of  this  amendment  to 
§71.171,  §71.181  and  §  71.401(b)  of  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  is  to  modify  the 
descriptions  of  the  Honolulu,  HI,  Control 
Zone,  Transition  Area,  and  Terminal 
Control  Area,  so  that  they  no  longer 
reference  distances  and  bearings  from  a 
navigational  aid  that  is  scheduled  to  be 
relocated  effective  August  30. 1984.  The 
navigational  aid  references  have  been 
replaced  with  geographical  coordinate 
references.  This  action  does  not  alter  the 
physical  size  or  shape  or  effectiveness 
of  the  affected  airspace.  Sections  71.171, 
71.181  and  71.401(b)  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3,  1984. 

I  find  that  in  view  of  the  amendment's 
nature  as  a  redescription  and  the 
pending  relocation  of  the  navigational 
aid  referenced  in  the  existing  rule, 
notice  or  public  procedure  under  5 
U.S.C.  553(b)  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  and  also  that  good  cause  exists 
for  making  this  amendment  effective 
August  30, 1984. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
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impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

''List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
_  Transition  areas  and  Terminal  control 
^  areas. 

Adoption  of  the  Amendment 
(  PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authoritv 
delegated  to  me.  §71.171.  {71.181  and 
§  71.401(b)  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

§71.171    [Amended] 
Honolulu.  HI     [Revised] 

Within  a  5-mile  radius  of  Honolulu 
International  Airport  (lat.  21'19'15"  N..  long. 
157*55'45'  W.);  within  a  5-mile  radius  of  NAS 
Barbers  Point  (lat.  21'1835"  N.,  long. 
158*04'30'  W.);  2  miles  south  of  a  line  from 
lat.  2r21'27'  N.,  long.  158'00'59"  W.:  to  lat. 
21*2T29-  N..  long.  157'5946"  W.:  and  within 
an  area  bounded  by  a  hne  from  lat.  21*15'43' 
N..  long.  ISa'OlOO'  W.;  to  lat.  21'1054'  N., 
long.  158'10'39'  W.;  to  lat.  2ri6'41'  N.,  long 
158°13'56'  W.;  to  lat.  2ri9'04'  N..  long. 
158°09'08'  W.;  to  the  point  of  beginning. 

§  71.181    [Amended] 

Honolulu  International  Airport.  HI 
[Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  south  and  southeast  of 
Honolulu  beginning  at  lat.  21"20'30'  N..  long. 
157*51'15'  W.;  thence  south  to  lat.  21'15'30' 
N.,  long.  157-4915"  W.;  thence  east  along  the 
shoreline  to  and  clockwise  along  the  arc  of  a 
15  NM  radius  circle  centered  on  Honolulu 
International  Airport  (lat.  21'19'15'  N.,  long. 
157^'55'45'  W.)  to  lat.  21  "08  40"  N.,  long. 
158'07'35"  W.;  thence  northwest  to  lat. 
2r]0'29-  N..  long  158-ir29'  W.;  thence  to  lat. 
21'15'43'  N..  long  158'00'59'  W.;  then 
counterclockwise  along  the  arc  of  a  5-mile 
radius  circle  centered  on  NAS  Barbers  Point 
(lat.  21'18'35"  N.,  long.  158"04'30'  W.)  to  and 
counterclockwise  along  the  arc  of  a  5-mile 
radius  circle  centered  on  Honolulu 
International  Airport  to  the  point  of 
beginning;  and  an  area  bounded  by  a  line 
from  lat.  21'1029'  N.,  long.  158'11'29'  W.;  to 
lat.  21'1616'  N.,  long  158°14'45'  W.:  to  lat. 
2lM6'4r  N..  long.  158"13'56'  W.;  to  lat. 
2ri543'  N.,  long.  158'00'59'  W  ;  to  the  point 
of  beginning. 

Honolulu.  Wheeler  AFB.  HI     [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  from  lat.  21'25'53'  N.,  long 
158'"04'02'  W.;  to  lat.  21'2601'  N..  long. 
158"0019"  W.;  to  lat.  2T27'19-N.,  long. 
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158*00'21'  W.;  thence  clockwise  along  the  3- 
mile  radius  circle  centered  on  Wheeler  AFB 
(lat.  21"29'00'  .N..  long.  158*02'30'W.);  to  lat. 
21*28'49'  N..  long.  158'0404'  W.;  to  the  point 
of  beginning;  and  that  airspace  extending 
upward  from  700  feet  above  the  surface 
within  2  miles  northwest  of  and  parallel  to 
the  centerline  of  Runway  06  (068'38'40' 
bearing)  beginning  at  the  3-mile  radius  arc 
and  extending  northeast  to  intercept  an  arc  of 
a  5-mile  radius  circle  centered  on  Wheeler 
AFB  (lat.  21"2900"  N.,  long.  1.58"02'30'  W.) 
thence  clockwise  along  the  5-mile  arc  to  the 
Koko  Head.  HI,  VORTAC  305*  radial;  thence 
northwest  along  the  Koko  Head.  HI, 
VORTAC  305*  radial  to  the  arc  of  the  3-mile 
radius  circle. 

§71.401    [Amended] 
Honolulu,  HI     [Revised] 

Primary  Airport  * 

Honolulu  International  Airport  (lat. 
21 '29  20-  N..  long.  157*55'27'  W.)  Boundaries. 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  9.000  feet 
MSL  within  an  area  bounded  by  a  line 
beginning  at  the  Honolulu  ILS  Runway  4R 
DME  (lat.  21*20'01'  N.,  long.  157-54'23-  W  ). 
to  lat.  21*18'39'  N.,  long.  157*5ri5'  W.; 
thence  direct  to  a  point  on  bearing  145*.  and 
4.5  miles  from  the  ILS  Runway  4R  DKfE; 
thence  along  the  145*  bearing  to,  and  then 
clockwise  along,  the  7.5-mile  radius  arc  of  the 
ILS  Runway' 4R  DME  to  lat.  21*1719'  N.,  long 
158J01-53'  W.;  to  lat.  21*20ir  N.,  long. 
158*01  57'  W.;  and  then  east  along  a  line  0.5 
miles  north  of,  and  parallel  to,  the  ILS 
Runway  8L  localizer  course  to  a  point  1.5 
miles  west  of  the  ILS  Runway  4R  DME, 
thence  direct  to  the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  1,500  feet  MSL  to  and  including  9,000 
feet  MSL  between  7.5  miles  and  15  miles  of 
the  ILS  Runway  4R  DME  and  bounded  on  the 
east  by  a  line  from  lat.  21*12'30'  N  long 
157|5400'  W.,  to  lat.  21*06'28-  N.,  long. 
157*47'22'  W.;  and  on  the  west  by  a  line  1.5 
miles  northwest  of.  and  parallel  to.  the  ILS 
Runway  4R  localizer  course,  excluding  that 
airspace  within  Area  A. 

Area  C.  That  airspace  extending  upward 
from  2.000  feet  MSL  to  and  including  9.000 
feet  MSL  between  15  miles  and  22  miles  of 
the  ILS  Runway  4R  DME  and  bounded  on  the 
northeast  by  the  Koko  Head  VORTAC  (lat. 
21*1606'  N..  long.  157*4221'  W.)  Ill*  radial 
and  on  the  west  by  a  line  1.5  miles  northwest 
of.  and  parallel  to,  the  ILS  Runway  4R 
localizer  course. 

Area  D.  That  airspace  extending  upward 
from  3.000  feet  MSL  to  and  including  9,000 
feet  MSL  within  22  miles  of  the  ILS  Runway 
4R  DME,  south  of  a  line  from  lat.  21*2011'  N 
long.  158*01-57'  W.,  to  lat.  21*2613'  N.,  long 
15e*l7'01'  W.,  north  of  a  line  1.5  miles 
northwest  of.  and  parallel  to,  the  II.S  Runway 
4R  localizer  course  to  lat.  21*17'19'  N.,  long. 
158°01'53'  W.;  excluding  that  airspace  within 
Areas  G,  H,  and  1. 

Area  E.  That  airspace  extending  upward 
from  4,000  feet  MSL  to  and  including  9.000 
feet  MSL  within  a  32-mile  radius  of  the  ILS 
runway  4R  DME  extending  from  a  line 
between  lat.  21*0611'  N.,  long.  157*3602'  W 


and  lat,  2T0114'  N..  long.  157*28'3e'  W.: 
clockwise  to  a  line  from  lat.  21*30'08"  N., 
long.  158*26'56'  W.;  to  lat  2T2613'  N.,  long. 
158*170l'  W.;  excluding  Areas  A  B.  C.  D.  G. 
H  and  ]. 

Area  F.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  9.000 
feet  MSL  bounded  by  a  line  0  5  miles 
northwest  of,  and  parallel  to.  the  Koko  Head 
VORTAC  050*  radial  beginning  at  the  Koko 
Head  291*  radial  and  extending  to  lat. 
21*2515'  N..  thence  southeast  along  a  152* 
heading  to.  and  then  along  the  32-mile  radius 
arc  of  the  ILS  Runway  4R  DME  to  lat. 
21*0114'  N..  long.  157'26'36'  W.;  to  lat 
21*06'ir  N..  long.  15r3602'  W.;  thence 
direct  to  the  point  of  beginning,  excluding 
that  airspace  within  areas  C  and  ). 

Area  C.  That  airspace  extending  upward 
from  1.600  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
from  laf.  21'20'11'  N.,  long,  158*01'57'  W.;  to 
lat.  21*20'll'  N..  long.  158*0300'  W.;  to  lat. 
21*1911'  N..  long.  158*03  00-  W.;  to  lat. 
21'19'11-  N.,  long.  158'01'56'  W.;  to  the  point 
of  beginning. 

Area  H.  That  airspace  extending  upward 
from  1.900  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
from  lat.  21*20'11'  N.,  long.  15e'Ol'57-  W,;  to 
lat.  21*20'10  N.,  long.  158*03  00'  W.;  to  lat. 
21*19'11'  N..  long.  158*03  00'  W.;  to  lat. 
2ri9'll'  N.,  long.  158*03  00'  W.;  to  the  point 
of  beginning. 

Area  I.  That  airspace  extending  upward 
from  1.000  feet  .MSL  to  and  including  9,000 
feet  MSL  within  an  area  bou.-ided  by  a  line 
from  lat.  21*20'10'  N..  long  158*03'55'  W.;  to 
lat.  21'20'09'  N.,  long.  158*11  35'  W.:to  lat. 
21*1909'  N.,  long.  158*ir34'  W,;  to  lat, 
21*1911'  N.,  long.  158*03'55*  W    to  the  point 
of  beginning. 

Area  J.  That  airspace  extending  upward 
from  1,600  feet  MSL  to  and  including  9,000 
feet  MSL  within  15  miles  of  the  ILS  Runway 
4R  DME,  bounded  on  the  north  by  a  line 
extending  west  along  the  Koko  Head 
VORTAC  111*/281*  radial  until  mtersecting. 
and  then  proceeding  along  the  H-5Freewav 
to  lat,  21*18'39'  N.,  long,  157*115'  W,; 
bounded  on  the  west  by  Area  A.  and  on  the 
south  by  a  line  from  lat,  21*12  30'  N,,  long 
157*54'00'  W.;  to  lat.  21*06'28-  .\„  long 
157*47'22'  W. 

Area  K.  That  airspace  extending  upward 
from  the  surface  to  and  including  2.000  feet 
MSL  within  an  area  south  of  the  H-l 
Freeway,  between  lat.  21*22'32'  N..  long. 
157*5540'  W.;  to  lat.  21*21  29'  .N..  long. 
157*5400'  W.;  and  lat.  21*18  39'  N.,  long. 
157*51 '15'  W.;  east  of  long,  157*55  40"  W, 
and  north  of  Area  A, 

(Sees.  30r[a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
L'S.C,  106(g)  (Revised,  Pub,  L  97-449,  January 
12. 1983));  and  14  CFR  11.69) 

Issued  in  Washington,  D.C..  on  August  22. 
1984, 

John  W.  Baier 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

IFF  Doc  S4-23138  Rled  S-30-M  8  4S  am) 
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(Dockat  Na  24217;  Amdt  Ha.  127S] 

Air  Traffic  and  General  Operating 

Rules;  Standard  Instrument  Approach 

Procedures;  Miscellaneous 

Amendments 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnmient  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

AOORESSES:  Availability  otmatters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230).  Air 
Transportation  Division,  Office  of  Flight 
Operation,  Federal  Aviation 


Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  The  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  qn 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Termmal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 


close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Fart  97 

Aviation  safety.  Approaches, 
Standard  instrument. 

Adoption  of  the  Amendment 

PART  97— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

§97^3    [Amended] 

1.  By  Amending  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

'  •  '  Effective  October  25.  1984 

Alton/St.  Louis.  !L— St.  Louis  Regional.  VOR- 

A,  Amdt.  7 
Iron  Mountain/Kingsford.  MI — Ford,  VOR 

RWYl,  Amdl.9 
Iron  Mountain/Kingsford,  MI— Ford,  VOR 

RWY  19.  Amdt.  4 
Iron  Mountain/Kingsford,  MI — Ford,  VOR 

RWY  31,  Amdt.  11 
Sault  Ste.  Marie,  MI — Chippewa  County  Intl. 

VOR-A  (TAC).  Amdt.  3 

•  *  'Effective  October  11,  1984 

Bentonville,  AR— Bentonvilie  Muni,  VOR-A, 

Amdt.  6 
Lakeland.  FL— Ukeland  Mum,  VOR  RWY  13, 

Amdt.  3 
Lakeland,  FL— Ukeland  Muni.  VOR  RWY  27, 

Amdt.  3 
Baltimore,  MD — Baltimore-Washington  Intl, 

VOR  RWY  10,  Amdt.  14 
Baltimore.  MD — Baltimore-Washington  Intl. 

VOR  RWY  28,  Amdt.  19 
Baltimore.  MD — Baltimore-Washington  Intl, 

VOR  RWY  33L,  Amdt.  4 
Aurora,  MO — Aurora  Memorial  Muni,  VOR/ 

DME-A,  Amdt.  1 
Chester,  SC— Chester  Muni.  VOR/DME  RWY 

23,  Amdt.  3 
Lancaster.  SC — Lancaster  County,  VOR/ 

DME-A,  Amdt.  5 
Riverton,  WY— Riverton  Regional,  VOR  RWY 

10,  Amdt.  8 
Riverton,  WY— Riverton  Regional,  VOR  RWY 

28.  Amdt.  8 

''' Effective  September  27.  1984 

Hartford.  CT— Hartford-Brainard,  VOR-A, 

Amdt.  6 
Davenport.  lA— Diivenport  Muni,  VOR  RWY 

3,  Amdt.  7 
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Davenport,  lA— Davenport  Muni,  VOR  RWY 

21.  Amdl.6 
Aubum-Uwislon,  MF — Auburn-Lewiston 

Muni.  VOR/D.ME-A,  Amdt.  2 
Dickin&on,  ND— Dickinson  Mum.  VOR-A, 

Amdt.  1 

'  Effective  August  15.  1964 

West  Palm  Beach,  FL— Palm  Beach  Intl.  VOR 
RWY31,  Amdt.  1 

'Effective  August  13.  1984 

Casa  Grande.  AZ— Casa  Grande  Mum,  VOR 
RWY  5.  Amdt.  2 

§97.25    [Amended) 

2.  By  amending  §  97.25  LOC.  LOC/ 
DME,  LDA.  LDA/DME,  SDF,  and  SDF/ 
DME  SIAPs  identified  as  follows: 

'  Effective  October 25.  1984 

Allon/St  Louis,  IL— St.  Louis  Regional.  LOC 

BCRWYll,  Amdt  5 
Iron  Mountain/Kingsford.  Ml— Ford,  LOG/ 

DME  BC  RWY  19,  Amdt.  6 

'  Effective  October  It  1984 

Sarasota/Bradenlon,  FL— Sarasota- 
Bradenlon,  LOC/DME  BC  RWY  14,  Amdt. 
3,  Cancelled 
Winder.  GA— W  inder.  LOC  RWY  31,  Amdt.  6 
Morganton,  NC— .Morganton-Lenoir.  SDF 
RWY  3,  Amdt.  1 

Effective  September  27.  1984 

Davenport,  lA— Duvcnport  Muni,  LOC  RWY 

15,  Amdt.  2 
Norman.  OK— Max  Westheimer.  LOC  RWY 

3,  Amdt.  2 

'  Effective  August  22.  1984 
lamestown,  ND— [amestown  Muni,  LOG/ 
DME  BC  RWY  12.  Amdt.  5 

Effective  August  15.  1984 

West  Palm  Beach.  FL— Palm  Beach  Intl,  LOC 
BCRWY27R.  Amdt.  11 

§97.27    [Amended] 

3.  By  amending  §  97.27  NDB  and  NTDB/ 
DME  SIAPs  identified  as  follows; 

'  '  '  Effective  October  25.  1984 

Alton/St.  Louis,  Il^St.  Louis  Regional,  .\DB 

RWY  17,  Amdt.  9 
Alton/St.  Louis,  11^— St.  Louis  Regional.  NDB 

RWY  29.  Amdt.  7 
Sault  Ste.  Mane.  MI— Chippewa  Countv  Intl 

NDB  RWY  16,  Amdt.  3 
Sault  Ste  Mane,  MI — Chippewa  Countv  Intl 

NDB  RWY  34,  Amdt.  2 
Wadsworth,  OH— Wadsworth  Muni.  NDB 

RWY  2,  Ong. 

Effective  October  11.  1984 
Winder.  GA— Winder,  NDB  RWY  31.  Amdt  6 
Sturgis.  MI— Kirsch  Muni,  NDB  RWY  18 

Amdt.  3 
Sturgis.  Ml— Kirsch  Muni,  NDB  RWY  24 

Amdt.  7 
Morganton,  NC — Morganton-Lenoir  NDB 

RWY3.  Amdt.  1 
Southport,  NC — Brunswick  County.  .NDB-A, 

Amdt.  3 
Aiken,  SC— Aiken  Muni,  NDB  RWY  24, 

Amdt.  6 


Lancaster.  SC— Lancaster  County,  NDB  RWY 

24.  Amdt  2 
Houston,  TX— Hull  Field.  NDB  RWY  17 

Amdt.  6 
Houston,  TX— Hull  Field.  NDB  RWY  35. 

Amdt  2 

'  Effective  September  27.  1984 

Davenport,  lA— Davenport  Mum.  NT)B  RWY 

3.  Amdt  13 

Aubum-Lewlston.  ME— Aubum-Lewiston 

Mum.  NDB  RWY  4.  Amdt  5 
DuBois.  PA— DuBois-jeffprson  County  NDB 

RWY  25.  .\mdt  8 
MesQuite.  TX— Phil  L.  Hudson  Field.  NDB-A. 

Orig.,  Cancelled 
.M.-squite,  TX— Phil  L  Hudson  Mum.  NDB 

RWY  17,  Orig. 

§97.29    [Amer>ded] 

4.  By  amending  §  9:^.29  ILS  ILS/DME, 
IS.MLS.  MLS,  MLS/DME  and  MLS/ 
R.NAV  SIAPs  identified  as  follows: 

■  Effective  October  25.  1984 

Alton/St.  Louis.  IL— Si  Louis  Regional.  ILS 

RWY  29,  Amdt.  7 
Iron  Mountain/Kingsford,  Ml— Ford  ILS 

RWYl.  Amdt  6 
Sault  Ste  Mane.  Ml — Chippewa  County  Intl 

ILS  RWY  16,  Amdt.  4 

'  Effective  0(  tober  n.  1984 

Baltimore.  MD— B^liimore-Washington  Intl 

ILS  RWY  10  Amdt.  10 
Baltimore.  MD — Baltimore-Washington  Intl 

ILSRWY15R.  Amdt  11 
Baltimore,  .MD — Baltiniore-W  ashington  Intl 

ILSRWY2fi,  Amdt  5 
Baltimore.  MD— Baltimore-Washington  Intl 

ILS  RWY  33L  Amdt  3 
Columbus.  OH— Port  Columbus  Intl,  ILS 

RWY  lOL  Amdt  12 
Riverton,  WY— Riverton  Regional.  ILS  RWY 

28.  Amdt.  1 

*  '  Effective  September  27.  1984 

Windsor  Locks.  CT— Bradley  Intl.  ILS  RWY 

33.  Amdt.  2 
Aubum-Lewiston.  ME— Aubum-Lewiston 

Mum,  ILS  RWY  4,  Amdt.  3 
Dickinson.  ND— Dickinson  Mum.  ILS/DME 

RWY  32.  Ong 
DuBois,  PA— DuBoi 8- Jefferson  County,  ILS 

RWY  25,  Amdt  6 
Wilkes-Barre  Scranton.  P.A— Wilkos-Barre/ 

Scranton  Intl,  ILS  RWY  4.  Amdt  31 

'  '  '  Effective  August  22.  1984 

lamestown,  ND— Jamestown  .Muni.  ILS  RWY 
30.  Amdt.  5 

'  Effective  August  15.  1984 

West  Palm  Beach.  FL— Palm  Beach  Intl.  ILS 
RWY9L  Amdt  21 

'  ■  *  Effective  August  13.  1984 

Casa  Grande,  AZ— Case  Grande  .Mum,  ILS/ 
DME  RWY  5.  Amdt  2 

§97.31    [Amended] 

5.  By  amending  §  97.31  RADAR  SL\P 
identified  as  follows: 

Effective  October  11.  1984 

Baltimore,  MI>— Baltimore-Washington  Intl 
RADAR  1    Amdt  9 


$97.33     [t 

6.  By  amending  {  97.33  RNAV  SIAPs 
identified  as  follows: 

■  Effective  October  11.  1984 

Si  bjuis.  MO— Lambert-Sl  Louis  Intl  RNAV 
RWY  30R.  Amdt  1 

'  Effective  September  27  1984 

Dickinson,  .ND — Dickinson  Mum.  R.NAV 

RWY  32.  Ong..  Cancelled 
Dickinson.  ND — Dickinson  Mum,  RNAV 

RWY14,  Amdt.  1 
(Sees,  307.  313(a),  601,  and  1 1 10.  Federal 
Aviation  Act  of  1958  (49  L'  S  C  1348.  1354(  j) 
1421,  and  15101:  49  L'.S  C  1*  gl  (Revised, 
Pub  L.  97-449,  lanuarv  12  1^j«3|;  and  14  CFR 
11.49(bin)) 

Note. — The  FAA  has  derermined  that  ihis 
regulation  only  involves  an  established  boci-, 
of  technical  regulations  for  w^,lch  frequent 
and  routine  amendments  arv  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  'maior  rule"  undi-r 
Fjtecutive  Order  12291:  (2|  !►  not  a 
■signifianct  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28.  1979);  and  (31  Ooes  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  For  'he 
same  reason,  the  FAA  cenitiHs  that  this 
emendment  will  not  have  a  significant 
economic  impact  on  a  subsiontial  number  nf 
small  entities  under  the  cniena  of  the 
Regulatory  Flexibility  Act 

Note. — The  incorporatior  tiy  reference  in 
the  preceding  document  wa^  npproved  by  the 
Director  of  the  Federal  Reiiisier  on  Deceiiiber 
31,  1980,  and  reapproved  a.-  i.t  (anuary  1 
1982. 

Issued  in  Washington.  DC.  on  August  24. 

1984. 

Kenneth  S.  Hunt, 

Director  of  Flight  Operations 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOmiNISTRATION 

14  CFR  Part  1214 

Space  Transportation  System 

AQENCV:  .National  Aeronautics  and 
Space  Administration. 

action:  Final  rule. 


summary:  14  CFR  Pan  1 21 4  is  amended 
by  adding  this  new  Subpart  1214.6, 
"Nonscientific  Payloads  "■  This  Subpart, 
in  conjunction  with  Subparts  1214.1, 
1214.2,  and  1214.8,  states  .NASA  policy 
on  the  flight  of  nonscientific  payloads 
aboard  the  Space  Transportation 
System  (STS).  The  intended  effect  of 
this  rule  is  to  broaden  the  range  of 
potential  launch  sei^-ice  customers  and 
increase  the  access  of  the  general  public 
to  the  STS. 


^ 
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EFFECTIVE  DATE:  August  31, 1984. 
AOORCSS:  Deputy  Associate 
Administrator  for  External  Relations 
(Code  L),  NASA  Headquarters, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Russell  Ritchie.  (202)  453-6306. 
SUPPLEMENTARY  INFORMATION:  On  May 
7. 1984,  NASA  published  a  proposed  rule 
in  the  Federal  Register  (49  FR  19313) 
inviting  public  comments  by  July  6, 1984, 
on  "Nonscientific  Payioads"  aboard  the 
STS.  This  rule  establishes  policy  and 
general  procedures  for  broadening  the 
range  of  potential  launch  service 
customers  and  increasing  the  access  of 
the  general  public  to  the  STS. 

Three  comments  were  received  on  the 
proposed  rule.  The  first  contained  three 
recommendations:  (1)  Include  a 
representative  from  the  arts  on  the 
Nonscientific  Payioads  Evaluation 
Committee,  (2)  carry  art  reduced  rates 
on  a  space  available  basis,  and  (3) 
eliminate  the  requirement  that  all 
nonscientific  payioads  be  returned  to 
Earth  aboard  the  same  STS  flights  that 
carry  them  into  orbit.  In  developing  the 
proposed  rule,  NASA  considered  all  of 
these  actions  and  chose  not  to  adopt 
them  for  the  following  reasons.  The 
Nonscientific  Payioads  Evaluation 
Committee  is  an  organization  internal  to 
NASA,  established  to  assist  in  making 
decisions  for  which  only  the  Agency  is 
responsible;  therefore,  it  is  appropriate 
that  the  membership  of  the  Committee 
be  limited  to  NASA  personnel.  In 
addition,  the  Committee  does  not  expect 
to  make  recommendations  on  proposed 
payioads  based  on  issues  of  artistic 
merit,  precluding  the  need  for  a  member 
with  arts  expertise.  If  an  occasion 
should  arise  in  which  such  expertise  is 
needed  for  its  deliberations,  the 
Committtee  will  seek  assistance  from 
such  recognized  authorities  as  the 
National  Endowment  for  the  Arts.  With 
respect  to  recommendation  2,  NASA  has 
no  authority  to  single  out  arts  payioads 
as  more  worthy  than  other  categories, 
therefore  justifying  their  flight  at 
subsidized  rates.  It  is  the  objectives  of 
the  Agency  to  treat  all  nonscientific 
payioads  equally,  whatever  their  nature. 
On  recommendation  3.  NASA  intends  to 
avoid  contributing  unnecessarily  to  the 
already  substantial  accumulation  of 
objects  currently  in  Earth  orbit,  some  of 
which  are  functioning  spacecraft  and  the 
rest  debris.  The  accumulation  causes 
difficulty  for  tracking  activities  and 
could  pose  a  potential  hazard  at  more 
densely  cluttered  altitudes.  Therefore, 
unless  a  clear  necessity  is  served  by 
leaving  a  payload  in  orbit,  it  will  be 
returned  to  Earth  aboard  the  same  flight 
that  carries  it  into  orbit. 


The  second  comment  also  urged 
elimination  of  that  portion  of  the  rule 
requiring  nonscientific  payioads  be 
returned  to  Earth  aboard  the  same 
flights  that  carry  them  into  orbit.  The 
purpose  in  this  instance,  however,  was 
not  to  leave  the  payioads  in  orbit,  but  to 
propel  them  into  destructive  reentry. 
The  response  to  recommendation  3  of 
the  first  comment  applies  to  this 
comment  as  well.  In  addition,  we  do  not 
wish  to  increase  the  number  of  space 
objects  that  reenter  Earth's 
atomosphere. 

The  third  comment  expressed  concern 
that,  despite  disclaimers  to  the  contrary, 
acceptance  of  a  nonscientific  payload 
for  flight  aboard  the  STS  will  constitute 
an  endorsement  by  NASA  of  the 
payload.  NASA  does  not  believe  this  to 
be  a  valid  concern  because  Agency 
policy  and  regulations  beyond  this 
particular  regulation  prohibit 
endorsement  of  commercial  products. 

Several  changes  were  made  in  the  text 
on  NASA  initiative.  Section  1214.1603(c) 
was  changed  to  "officers,  or  their 
designees  "  from  "officials."  The  term 
officer  is  preferred  in  order  to  be 
consistent  with  the  National 
Aeronautics  and  Space  Act  of  1958  as 
amended.  The  addition  of  designees 
provides  latitude  to  management 
necessary  for  the  proper  functioning  of 
the  Committee.  Section  1214.1606(f)  was 
changed  to  "human  or  animal  life"  from 
"animal  life"  and  §  1214.1606(k)  and  (1) 
were  added  to  aid  clarity.  The  remaining 
changes  were  to  correct  typographical 
errors. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-«12.  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  Tnis  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1214 

Payload  specialist.  Mission  manager. 
NASA-related  payload.  Mission 
specialist.  Investigator  working  group, 
Government  employees.  Government 
procurement,  Security  measures.  Space 
transportation  and  exploration,  SSUS 
Procurement,  Small  self-contained 
payioads.  Reimbursement  for  shuttle 
services,  Authority  of  Space 
Transportation  System  (STS) 
Commander,  Articles  authorized  to  be 
carried  on  space  transportation  system 
flights.  Space  Transportation  System 
Personnel  Reliability  Program, 
Nonscientific  payioads. 


PART  1214--SPACE 
TRANSPORTATION  SYSTEM 

14  CFR  Part  1214  is  amended  by 
adding  Subpart  1214.16  to  read  as 
follows: 

Subpart  1214.16— Nonscientific  Payioads 

Sec. 

1214.1600  Scope. 

1214.1601  Applicability. 

1214.1602  Relation  to  Subparts  1214.1, 
1214.2.  and  1214.8. 

1214.1603  Definitions. 

1214.1604  Policy. 

1214.1805    Approval  of  nonscientific 

payioads. 
1214.1606    Preconditions  for  acceptance. 
Authority:  42  U.S.C.  2473. 

Subpart  1214.16 — Nonscientific 
Payioads 

§  1214.1600    Scope. 

This  Subpart  establishes  NASA  policy 
regarding  the  accommodation  of 
nonscientific  payioads  aboard  the  STS. 

§  1214.1601     Applicability. 

This  Subpart  applies  to  NASA 
Headquarters  and  field  installations. 

§1214.1602    Relation  to  Subparts  1214.1, 
1214.2,  and  1214.8. 

Except  as  specifically  noted,  the 
provisions  of  the  Space  Shuttle  and 
Spacelab  policies  also  apply  to 
nonscientific  payioads.  In  event  of  any 
inconsistencies  in  the  policies,  the 
reimbursement  policy  established  by 
this  Subpart  will  govern  with  respect  to 
nonscientific  payioads. 

§  1214.1603    Definitions. 

(a)  Nonscientific  payioads.  All 
cargoes  that  do  not  meet  the  definitions 
of  national  defense  payioads; 
communications,  weather,  or  other  high 
technology  satellites;  materials 
sciences/processing  payioads;  scientific 
experiments;  engineering  test  articles:  or 
other  similarly  technical  cargoes 
routinely  considered  for  fiight  as 
conventional  or  self-contained  payioads. 

(b)  Total  operations  costs.  All  direct 
and  indirect  costs.  Such  costs  include 
direct  program  charges  for  manpower, 
expended  hardware,  refurbishment  of 
hardware,  spares,  propellants, 
provisions,  consumables  and  launch  and 
recovery  services.  They  also  include  a 
charge  for  program  support,  center 
overhead  and  contract  administration. 

(c)  Committee.  The  Nonscientific 
Payload  Evaluation  Committee, 
established  in  NASA  Headquarters  for 
the  purpose  of  reviewing  technically 
feasible  requests  to  fiy  nonscientific 
payioads.  The  Committee  consists  of  the 
following  NASA  Headquarters  officers. 
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or  their  designees:  Chief  Engineer  (Code 
D),  Associate  Administrator  for  Policy 
(Code  F),  General  Counsel  (Code  G), 
Associa^  Administrator  for  External 
Relations  (Code  L),  as  Chairperson, 
Associate  Administrator  for  Space 
Flight  (Code  M],  Associate 
Administrator  for  Space  Science  and 
Applications  (Code  E),  Chief  Scientist 
(Code  P),  and  Associate  Administrator 
for  Aeronautics  and  Space  Technology 
(Code  R).  The  Committee  will  meet 
within  30  days  of  the  effective  date  of 
this  Subpart  and  not  less  than  once 
every  90  days  thereafter.  The  Committee 
will  develop  procedures  to  carry  out  this 
policy. 

(d)  Technically  feasible  for  flight.  All 
physical  aspects  and  operational 
characteristics  of  a  payload  which  make 
it  suitable  for  flight  aboard  the  STS. 
Evaluation  of  the  proposed  payload  for 
acceptance  inclades,  but  is  not  limited 
to,  compatability  with  STS  operating 
systems  and  other  payloads,  compliance 
with  national  and  international  radio 
spectrum  regulations,  safety 
considerations  of  the  vehicles  and  crew, 
risk  to  other  payloads,  and  ability  of  the 
STS  to  meet  all  customers'  operational 
requirements. 

§  1214.1604     Policy. 

(a)  Nonscientific  payloads  are  eligible 
for  flight  aboard  the  STS.  Although  the 
Space  Shuttle  and  Spacelab  were 
developed  for  the  purpose  of 
accommodating  technical  cargoes  of  the 
type  described  in  §  1214.1603(a), 
nonscientific  payloads  may  be  flown  on 
a  space  available  basis. 

(b)  Normally  no  more  than  10  percent 
of  STS  flight  capability,  as  defined  in 
Subparts  1214.1, 1214.2,  and  1214.8,  will 
be  employed  for  nonscientific  payloads. 

(c)  Nonscientific  payloads  must  be 
approved  by  the  Associate  Deputy 
Administrator  for  flight  prior  to 
manifesting. 

(d)  Nonscientific  payloads  may  be 
remanifested  to  accommodate  technical 
cargoes. 

(e)  Reimbursement  for  standard 
services  provided  to  nonscientific 
payloads  normally  will  be  based  on 
total  operations  cost  recovery. 

(f)  Information  concerning  the  details 
which  must  be  included  in  a 
nonscientific  payload  request,  and 
current  prices  and  fees  may  be  obtained 
from  Customer  Services  Division  (Code 
MC),  Office  of  Space  Flight,  NASA 
Headquarters,  Washington,  DC  20546. 

(g)  Exceptions  to  this  policy  may  be 
granted  at  the  discretion  of  the 
Assoc'ate  Deputy  Administrator. 


§1214.1605    Approval  Of  non*ci«ntiflc 
payloads. 

(a)  All  requests  to  fly  nonscientific 
payloads  aboard  the  STS  will  be 
addressed  to  the  Director,  Customer 
Services  Division,  who  will  screen  the 
requests  and  forward  those  found 
technically  feasible  for  flight  to  the 
Nonscientific  Payload  Evaluation 
Committee. 

(b)  The  Committee  will  evaluate  each 
request  considering  such  matters  as: 

(1)  The  sponsor  and  nature  of  the 
proposed  payload; 

(2)  The  plan  for  developing  the 
payload; 

(3)  Endorsement  or  opposition  by  a 
recognized  professional,  business,  or 
charitable  organization; 

(4)  The  purpose  to  which  the  payload 
may  be  put  when  returned  to  Earth; 

(5)  Compliance  with  national  and 
international  radio  regulations  for 
payloads  intentionally  transmitting 
electromagnetic  energy:  and 

(6)  Other  considerations  which  are 
appropriate  to  specific  requests. 

(c)  Committee  findings  will  be 
documented  and  forwarded  directly  to 
the  Associate  Deputy  Administrator. 
Approval  of  nonscientific  payloads  for 
flights  aboard  the  STS  is  reserved  to  the 
Associate  Deputy  Administrator. 

(d)  Rejected  requests  will  be  returned 
to  their  sponsors  with  explanations  for 
their  rejection. 

S  1214.1606    PrMonditkNW  for  acoeptanc*. 

(a)  Sponsors  must  accept 
responsibihty  for  all  expenses 
associated  with  or  arising  from  their 
respective  nonscientific  payloads. 

(b)  Nonscientific  payloads  must  be 
technically  feasible  for  flight  as 
determined  by  the  Director,  Customer 
Services  Division.  Office  of  Space  Flight. 

(c)  NASA  reserves  the  right  to  obtain 
evaluations  of  nonscientific  payload 
requests  from  any  individuals  or 
organizations  of  its  own  choosing. 

(d)  Nonscientific  payload  sponsors 
must  be  willing  to  appear  before  the 
Nonscientific  Payload  Evaluation 
Committee  to  explain  their  requests. 

(e)  No  payload  will  be  accepted  for 
flight  which  is  inconsistent  with  NASA's 
mission  or  othenvise  not  in  the  national 
interest. 

(f)  No  human  or  animal  life  vnW  be 
permitted  in  a  nonscientific  payload. 

(g)  Nonscientific  payloads  will  not  be 
permitted  to  operate  as  free  flyers. 

(h)  Nonscientific  payload  sponsors 
must  enter  into  a  standard  NASA  launch 
services  agreement. 

(i]  All  nonscientific  payloads  will  be 
returned  to  Earth  aboard  the  same  STS 
fiights  that  carry  them  into. orbit. 


(j)  Acceptance  for  flight  does  not 
consitute  NASA  endorsement  or 
certification  (other  than  for  Space 
Shuttle  flight)  of  a  nonscientific  payload. 

(k)  NASA  specifically  reserves  the 
right  to  reject  nonscientific  payloads 
proposed — or  which  appear  to  be 
proposed — solely  or  primarily  for  the 
purposes  of  advertising,  pubhcity. 
endorsements,  or  other  means  of 
promotion. 

(1)  Each  request  to  fly  a  nonscientific 
payload  must  be  accompanied  by  a 
nonrefundable  processing  fee. 
|amm  M.  Beggs, 
Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[DockatNo.  83C-0321] 

Listing  of  Cotor  Additives  for  Coloring 
Contact  Lenses 

Correction 

In  FR  Doc.  84-19699  beginning  on  page 
30065  in  the  issue  of  Thursday,  July  26, 
1984,  make  the  following  correction. 

On  page  30065,  column  2,  line  4  in  the 
"SUMMARY"  paragraph  "1.4-bis([2- 
methylphenyl)-"  should  read  "l,4-bis[(2- 
methylphenyl)-". 

nUJNO  COOE  ISOS-OI-M 


21  CFR  Part  74 

IDocfcet  No.  83C-0167} 

D&C  Blue  No.  6;  Listing  as  a  Cotor 
Additive  for  Coloring  Sutures 

Correction 

In  FR  Doc.  84-19603  beginning  on  page 
29955  in  the  issue  of  Wednesday.  ]uly 
25, 1984.  make  the  following  correction: 

§74.3108    (Correctadl 

On  page  29956,  in  §  74.3106(a).  third 
column,  the  third  line  should  have  read 
as  follows:  "biindoline]-3.3'dione  (CAS 
Reg.  No.". 

BILUNG  CODE  1S0»-ei-M 
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21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animai 
Feeds;  Griseofulvin 

Correction 

In  FR  Doc.  84-19700  beginning  on  page 
30066  in  the  issue  of  Thursday,  July  26. 
1984.  make  the  following  corrections. 

On  page  30067.  in  column  1,  tenth  line, 
"21  U.S.C.  360(e)"  should  read  "21  U.S.C. 
360b{e]". 

BUXING  COOC  1SO5-0t-M 


21  CFR  Part  607 
(Docicet  No.  84N-0145I 

Biologies  Products;  Establishment 
Registration  and  Product  Listing  for 
Manufacturers  of  Human  Blood  and 
Blood  Products;  Amendment  To 
Exempt  Certain  Transfusion  Services 
From  Registration 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  exempt  from 
FDA's  requirements  for  establishment 
registration  and  product  listing  (and 
routine  establishment  inspection) 
certain  transfusion  services  that 
routinely  prepare  red  blood  cells  and 
that  are  approved  for  Medicare 
reimbursement  by  the  Health  Care 
Financing  Administration  (HCFA).  FDA 
is  amending  the  regulations  as  a 
followup  to  a  revision  of  a  Memorandum 
of  Understanding  (MOU)  between  the 
F'ublic  Health  Service  (PHS).  FDA.  and 
HCFA.  Under  this  revision  of  the  MOU, 
FDA  will  not  perform  routine 
inspections  of  transfusion  services  that 
routinely  prepare  red  blood  cells,  to 
avoid  dupUcative  regulatory  inspections 
of  such  facilities  by  both  HCFA  and 
FDA.  The  amended  MOU  is  published 
with  this  final  rule  as  Appendix  A. 

DATE:  This  amendment  is  effective 
August  31, 1984. 

Comments  will  be  accepted  until 
October  1. 1984. 

FO«  FURTHER  INFORMATION  CONTACT: 

Joseph  Wilczek,  Center  for  Drugs  and 
Biologies  (HFN-368).  Food  and  Drug 
Administration.  5600  Fishers  Lane,  - 
Rockville.  MD  20857.  301-443-1306. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  25, 1980  (45 
FR  19316),  FDA  published  a  notice 
announcing  the  execution  of  a  MOU 
effective  January  21, 1980,  between  the 
PHS,  FDA,  and  HCFA.  The  purpose  of 
the  understanding  was  to  consolidate 
responsibilities  for  inspecting  and 


surveying  certain  blood-banking  and 
transfusion  programs.  Implementation  of 
that  MOU  allowed,  among  other  things, 
HCFA  and  FDA  to  stop  performing 
duplicative  regulatory  inspections  of 
over  3,000  transfusion  services. 
Transfusion  services  exempted  from 
FDA  registration  and  inspection 
requirements  are  facilities  that  are  part 
of  either  a  hospital  or  an  independent 
clinical  laboratory  and  that  perform 
compatibility  testing  and  transfusion  of 
blood  and  blood  components  but  are  not 
engaged  in  the  routine  collection  or 
processing  of  blood  or  plasma  (except 
recovered  plasma)  except  for 
therapeutic  collections,  and  the 
hospitals  or  the  independent  testing 
laboratories  are  approved  by  HCFA  for 
particioation  in  the  Medicare  program. 

FDA  published  the  MOU  in  the 
Federal  Register  to  allow  its  review  by 
the  public,  in  conformance  with  its 
policy  (announced  in  the  Federal 
Register  of  October  3, 1974  (39  FT?  35697) 
and  codified  at  21  CFR  20.108(c))  of 
publishing  in  the  Federal  Register  the 
text  of  all  MOU's  executed  by  FDA. 

In  the  Federal  Register  of  September 
30. 1980  (45  FR  64601),  FDA  proposed  to 
amend  the  biologies  regulations  on 
establishment  registration  and  product 
listing  to  implement  the  MOU  described 
above.  The  MOU  provided  that  FDA 
would  not  perform  routine  regulatory 
inspections  of  transfusion  services 

*  *  not  engaged  in  the  routine 
collection  or  processing  *  *  *"  of  blood 
when  the  facility  is  approved  for 
participation  in  the  Medicare  program 
by  HCFA.  In  the  preamble  of  its 
proposal  of  September  30, 1980,  FDA 
defined  the  phrase  "routine  collection  or 
processing"  to  include  the  collection  of 
blood  for  autologous  transfusion  and  the 
routine  preparation  of  any  blood 
component,  including  red  blood  cells. 
Thus,  FDA  proposed  not  to  exempt  from 
the  requirements  of  establishment 
registration  and  product  listing  (and 
routine  regulatory  inspection)  any 
transfusion  service  routinely  preparing 
red  blood  cells. 

In  the  Fedc.al  Register  of  December 
30, 1980  (45  FR  85727),  FDA  published  a 
rule  implementing  the  MOU  based  on 
the  proposal  of  September  30, 1980.  In 
the  preamble  to  that  rule,  the  agency 
summarized  a  number  of  comments  on 
the  proposal.  The  comments  requested 
(paragraph  4,  45  FR  85729)  that  FDA  also 
provide  an  exemption  from  FDA's 
requirements  concerning  establishment 
registration  and  product  listing  to 
transfusion  services  that  routinely 
prepare  red  blood  cells.  In  the  response 
in  the  preamble,  FDA  stated  that  the 
definition  of  a  transfusion  service  in  the 
MOU  did  not  include  a  transfusion 


service  that  routinely  prepared  red 
blood  cells.  For  that  reason,  the  agency 
rejected  the  comments  because  they 
concerned  a  matter  outside  the  scope  of 
that  rulemaking.  However,  FDA  advised 
it  would  explore  the  possibility  of 
amending  the  MOU  to  include  an 
exemption  for  such  transfusion  services 
and  allow  FDA  to  amend  the  regulations 
to  provide  the  additional  exemption 
requested  by  the  comments. 

Accordingly.  FDA  advises  that  the 
amendments  to  the  MOU,  urged  by  the 
comments  and  summarized  below,  were 
studied  by  the  Department  and 
approved  by  the  Secretary  of  Health  and 
Human  Services  on  June  6. 1983.  The 
amendments  were  effective  on  that  date. 

1.  Section  IIA.  1:  The  definition  of  a 
transfusion  service  was  modified  to 
include  the  words  "or  red  blood  cells". 
The  revised  definition  reads  as  follows: 
A  "transfusion  service"  is  a  facility, 
which  is  part  of  either  a  hospital  or  an 
independent  clinical  laboratory,  and 
which  performs  compatibility  tests  for. 
but  is  not  engaged  in  the  routine 
collection  or  processing  of.  blood  or 
plasma  (except  recovered  plasma  or  red 
blood  cells)  except  for  therapeutic 
collections,  and  the  hospital  or  the 
independent  testing  laboratory  is 
approved  by  HCFA  for  participation  in 
the  Medicare  program. 

2.  Section  II,  C;  The  last  sentence 
which  read,  "Once  HCFA  adopts  the 
FDA  standards  as  indicated  in 
paragraph  D  below,  these  facilities  will 
not  be  registered  as  blood 
estabhshments  with  PHS/FDA"  was 
changed  to  read,  "These  facilities  will 
not  be  registered  as  blood 
establishments  with  PHS/FDA," 

3.  All  references  to  Department  of 
Health,  Education,  and  Welfare  and 
HEW  were  changed  to  Health  and 
Human  Services  and  HHS,  respectively. 

The  current  MOU,  as  amended  on 
June  6, 1983,  is  published  as  Appendix  A 
to  this  final  rule. 

FDA  is  making  a  conforming 
amendment  in  21  CFR  607.65(0  of  the 
biologies  regulations  to  exempt  from 
FDA's  requirements  for  estabhshment 
registration  and  product  listing  about 
550  hospital-based  transfusion  services 
that  routinely  prepare  red  blood  cells, 
provided  that  these  transfusion  services 
are  approved  for  Medicare 
reimbursement  by  HCFA.  FDA  finds 
that  registration  and  product  listing  by 
these  transfusion  services  are  not 
necessary  for  the  protection  of  the 
public  health. 

Other  blood  establishments  not 
discussed  in  the  exemption  in  the 
revised  MOU  must,  of  cofirse,  continue 
to  meet  the  FDA's  requirements  for 
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establishment  registration  and  product 
listing. 

The  Commissioner  finds  for  good 
cause  under  5  U.S.C.  553(b)(B)  and  21 
CFR  10.40(e)(1)  that  notice  and  public 
procedure  are  unnecessary.  The 
establishment  registration  and  product 
listing  requirements  have  as  their 
purpose  ensuring  that  FDA  has  an 
inventory  of  regulated  estabhshments 
and  products,  and  here  that  purpose  is 
adequately  met  by  HCFA'g  approvals. 
Although  FDA  usually  employs  notice- 
and-comment  rulemaking  to  grant 
exemptions  from  establishment 
registration  and  product  listing  under 
section  510,  the  revision  in  §  607.65  is  a 
minor  conforming  amendment  to  reflect 
the  elimination,  with  no  adverse  effects 
on  public  health,  of  duphcative 
regulatory  requirements  for  certain 
transfusion  services.  FDA  already  has 
implemented  the  provisions  of  the 
amended  MOU  agreement  Accordingly, 
the  Commissioner  finds  good  cause  not 
to  delay  the  effective  date  of  the 
amendment  of  S  607.65(f). 

The  agency,  nevertheless,  is  providing 
a  30-day  period,  imtil  October  1, 1984, 
during  which  it  will  accept  comments  on 
the  rule.  If  FDA  decides  on  the  basis  of 
comments  received  that  any  change  in 
the  amendments  is  necessary,  it  will 
publish  the  change  in  the  Federal 
Register. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(10)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  FlexibiUty 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291,  the  impact  of 
this  final  rule  has  been  carefully 
analyzed,  and  it  has  been  determined 
that  the  rule  does  not  constitute  a  major 
rule  as  defined  in  section  1(b)  of  the 
Executive  Order.  FDA  is  exempting  from 
requirements  of  establishment 
registration  and  product  listing  (and 
from  routine  establishment  inspection) 
about  550  hospital-based  transfusion 
services  that  routinely  prepare  red  blood 
cells  and  that  are  approved  for  Medicare 
reimbursement  by  HCFA.  This  action 
avoids  duplicative  routine  regulatory 
inspections  of  these  facilities  by  both 
HCFA  and  FDA,  and  thereby  reduces  a 


regulatory  burden  without  loss  of 
consumer  protection. 

Therefore,  FDA  is  granting  an 
exemption  within  the  meaning  of  21  CFR 
10.4O(c)(4)(i)  from  routine  FDA 
inspections  of  certain  transfusion 
services. 

List  of  SubjecU  in  21  CFR  Part  607 

Blood. 

PART  €07-{  AMENDED  ] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  510, 
701,  52  Stat.  1040-1042  as  amended. 
1055-1056  as  amended.  76  StaL  794-795 
as  amended  (21  U.S.C.  321,  380.  371)) 
and  the  Public  Health  Service  Act  (sec. 
351,  58  Stat.  702  as  amended  (42  U.S.C. 
262))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  Part  607  is  amended  in 
§  607.65  by  revising  paragraph  (f)  to  read 
as  follows: 

§  607.65    Exampttons  for  Mood  product 
establishments. 

*  «         •         •         • 

■(f)  Transfusion  services  which  are  a 
part  of  a  facility  approved  for  Medicare 
reimbursement  and  engaged  in  the 
compatibility  testing  and  transfusion  of 
blood  and  blood  components,  but  which 
neither  routinely  collect  nor  process 
blood  and  blood  components.  The 
collection  and  processing  of  blood  and 
blood  components  in  an  emergency 
situation  as  determined  by  a  responsible 
person  and  documented  in  writing, 
therapeutic  collection  of  blood  or 
plasma,  the  preparation  of  recovered 
human  plasma  for  further  manufacturing 
use,  or  preparation  of  red  blood  cells  for 
transfusion  are  not  acts  requiring  such 
transfusion  services  to  register. 

•  *         •        *         • 

« 

Effective  date.  This  regulation  is 
effective  August  31, 1984. 

(Sees.  201.  510,  701,  52  Stat.  1040-1042  aa 
amended.  1055-1056  as  amended.  78  Stat. 
794-795  as  amended  (21  U.S.C.  321,  380.  371); 
Sec.  351.  58  Stat.  702  as  amended  (42  U5.C 

262)1 

Dated:  August  10  1984. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

Appendix  A — Memorandum  of 
Understanding  for  Administration  of 
Blood-Banking  and  Transfusion  Service 
Programs 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations 

I.  Purpose  and  Backgrouind 

Since  1966,  hospitals  and  independent 
laboratories  participating  in  the  program 


of  Health  Insurance  for  the  Aged  and 
Disabled  esUblished  by  Title  XVIU  of 
the  Social  Security  Act  (Medicare),  have 
been  surveyed  by  the  Department  of 
Health  and  Human  Services  (HHS). 
most  recently  including  the  Health  Care 
Financing  Administration  (HCFA),  for 
compliance  with  the  applicable 
provisions  of  die  Medicare  statute  aod 
regulations.  These  regulations  include 
requirements  a^ecting  the  blood 
banking  and  transfusion  services  of 
hospitals  and  independent  laboratories. 
(Hospitals  accredited  by  the  Joint 
Commission  on  the  Accrediation  of 
Hospitals  (JCAH)  or  the  American 
Osteopathic  Association  (AOA)  are 
deemed  under  the  Medicare  Act  and 
regulations  to  meet  most  of  the 
Medicare  requirements.) 

Since  1973,  the  Food  and  Drug 
Administration  (FDA)  has  concurrently 
conducted  administrative  inspections-of 
blood  banks  and  transfusion  services 
engaged  in  the  collection,  processing, 
storage,  compatibility  testing,  or 
distribution  of  blood  and  blood 
components  under  the  drug  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.)  and  the 
biological  products  provisions  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262). 

Most  nongovernmental  hospitals  and 
independent  laboratories  with  blood- 
banking  or  transfusion  service 
capabilities  approved  by  the  Medicare 
program  are  also  subject  to  inspection 
by  FDA.  In  early  1979,  HCFA  and  FDA 
proposed  to  coordinate  all  Federally 
authorized  inspections  of  hospital  blood 
banks  and  transfusion  services  in  order 
to  minimize  duplication  of  effort  and  to 
reduce  the  burden  on  affected  facilities. 
This  Memorandum  of  Understanding 
finalizes  the  consolidation  within  HCFA 
of  all  responsibilities  for  the  inspection 
and  surveying  of  approximately  3.000 
transfusion  services.  However,  other 
blood  establishments,  as  defined  below, 
will  remain  subject  to  inspection  under 
the  Public  Health  Service  {PHS)/FDA 
program,  and  will  also  be  subject  to 
HCFA  requirements  if  they  choose  to 
participate  in  the  Medicare  program. 

PHS/FDA  and  HCFA  shall  continue  to 
act  under  existing  delegations  of 
authority,  and  no  transfer  of  statutory 
functions  or  authority  is  made  here. 
HCFA  shall,  however,  conform  many  of 
its  program  requirements  for  the  survey 
of  blood  banks  and  transfusion  services 
to  those  issued  by  PHS/FDA  This 
includes  the  adoption  of  certain  of  the 
PHS/FDA  regulations  applicable  to 
blood  and  blood  component  products  set 
forth  at  21  CFR  Part  606. 
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Additionally,  PHS/FDA  shall  no 
longer  inspect  on  a  routine  basis  clinical 
laboratories  or  portions  thereof  which 
perform  tests  such  as  hepatitis  tests, 
serum  protein  electrophoresis,  or 
quantitative  immunoglobulin 
determinations  in  support  of  the 
preparation  of  biological  products  by  a 
firm  registered  with  PHS/FDA,  if  the 
clinical  laboratory  is  approved  under 
the  HCFA  program. 

U.  Substance  of  Agreement 

A.  Definitions:  For  the  purpose  of  this 
agreement,  the  following  definitions 
apply: 

1.  A  "transfusion  service"  is  a  facility, 
which  is  part  of  either  a  hospital  or  an 
independent  clinical  laboratory,  and 
which  performs  compatibility  tests  for, 
but  is  not  engaged  in  the  routine 
collection  or  processing  of  blood  or 
plasma  (except  recovered  plasma  or  red 
blood  cells)  except  for  therapeutic 
collections,  and  the  hospital  or  the 
independent  testing  laboratory  is 
approved  by  HCFA  for  participation  in 
the  Medicare  program. 

2.  A  "blood  establishment"  is  any 
other  facility  or  portions  of  a  facility 
registered  as  such  with  FDA  pursuant  to 
21  use.  Part  510  and  21  CFR  Part  607. 
Blood  establishments  include  hospital 
and  nonhospital  blood  banks, 
plasmapheresis  centers,  and  the  clinical 
laboratories  performing  required  testing 
for  these  establishments. 

B.  Transfusion  service  survey  and 
approval.  HCFA  shall  be  responsible 
fon 

1.  Surveying  hospitals  and 
independent  laboratories,  including  the 
transfusion  service,  and  applying  the 
Medicare  conditions  of  participation 
and  conditions  for  coverage  through  the 
Medicare  survey,  certification,  and 
facility  approval  process,  including  the 
utilization  of  HCFA's  system  of 
Medicare  State  survey  agency 
agreements: 

2.  Approving  and  disapproving 
hospitals  and  independent  laboratories 
for  purposes  of  Medicare. 

3.  Surveying  the  transfusion  service  of 
hospitals  and  independent  laboratories 
in  conjunction  with  PHS/FDA,  when 
such  a  survey  is  appropriate  to  certify 
and  document  any  alleged  significant 
deficiency  or  deficiencies,  which  would, 
if  confirmed  to  be  present,  adversely 
affect  the  health  and  safety  of  patients. 

4.  Conducting  special  surveys  of  the 
transfusion  services  of  hospitals  and 
independent  laboratories  concerning 
administrative,  procedural,  licensure, 
technical  certification  or  related  matters 
as  needed,  or  when  requested  by  PHS/ 
FDA  or  others,  as  appropriate. 


5.  Conducting  enforcement  activities, 
such  as  the  investigation  and  referral  of 
cases  to  the  Inspector  General  of  the 
Department  of  Health  and  Human 
Services  for  further  action. 

6.  Negotiating,  approving,  and 
administering  agreements  with  the 
Medicare  State  survey  agencies:  and 

7.  Applying  the  administrative  review 
and  hearing  provisions  applicable  to 
hospitals  and  independent  laboratories 
under  Medicare. 

C.  Survey  of  good  manufacturing 
practices  in  facilities  performing 
emergency  blood  collections  only. 
HCFA  shall  survey  the  procedures 
related  to  the  collection  and  processing 
(including  labeling)  of  blood  and  blood 
components  for  transfusion  at 
transfusion  services  in  hospitals  and 
independent  clinical  laboratories 
participating  in  the  Medicare  program. 
These  facilities  will  not  be  registered  as 
oiood  establishments  with  PHS/FDA. 

D.  Development  of  technical  and 
scientific  standards.  PHS/FDA  shall  be 
responsible  for  the  promulgation  and 
interpretation  of  technical  and  scientific 
standards  relating  to  transfusion 
services  and  blood  establishments  and 
for  responding  to  inquiries  concerning 
these  standards  except  as  indicated  in 
paragraph  E  below.  HCFA  shall 
undertake  to  adopt  these  standards  for 
use  in  the  Medicare  program. 

E.  Application  of  personnel  and 
proficiency  testing  standards.  For 
purposes  of  the  Medicare  program,  the 
HCFA  s'lr  dards  for  personnel  (42  CFR 
405.1028  (d),  (g).  and  (i)  for  hospitals  and 
42  CFR  405.1310  through  405.1315  for 
independent  clinical  laboratories)  and 
proficiency  testing  (42  CFR  405.1314(a)) 
shall  apply.  For  purposes  of  the  PHS/ 
FDA  program,  the  PHS/FDA  standards 
for  personnel  (21  CFR  600.10  for  licensed 
establishments  and  21  CFR  606.20  of 
registered  blood  establishments)  shall 
apply  to  registered,  licensed  and 
unlicensed  blood  establishments. 

F.  Special  investigations  of  clinical 
laboratories.  PHS/FDA  shall  no  longer 
routinely  inspect  clinical  laboratories  or 
portions  thereof  which  perform  hepatitis 
tests  or  other  laboratory  procedures  for 
registered  blood  establishments  when 
the  laboratory  is  surveyed  by  and  meets 
the  requirements  of  the  HCFA  program. 
When  a  special  investigation  is  required 
by  PHS/FDA  to  document  the  presence 
of  any  alleged  significant  deficiency  or 
deficiencies  which  would,  if  confirmed, 
adversely  affect  the  safety  or  efficacy  of 
products,  or  the  safety  or  health  of 
donors,  the  investigation  by  FDA  will  be 
coordinated  with  regional  HCFA 
personnel. 

G.  Adverse  transfusion  reaction 
reporting.  The  provisions  of  21  CFR 


606.170(b)  require  that  fatal  transfusion 
reactions  related  to  the  administration 
of  blood  or  blood  components  be 
reported  as  soon  as  possible  to  PHS/ 
FDA.  PHS/FDA  evaluates  these  reports 
and,  when  indicated,  may  undertake 
special  investigations  to  determine 
whether  remedial  action  has  been  or 
needs  to  be  undertaken  by  the  blood 
establishment. 

PHS/FDA  shall  continue  to  receive 
these  reports  from  blood  banks  and 
transfusion  services  in  hospitals  and 
independent  laboratories  participating 
in  the  Medicare  program.  Those  reports 
received  by  FDA  from  transfusion 
services  will  be  transmitted  to  HCFA  for 
evaluation  and  foUowup  under  that 
program.  In  addition.  PHS/FDA  shall 
transmit  to  HCFA  those  reports  which 
involve  fatalities  resulting  from  errors 
and  accidents  in  areas  of  a  hospital 
unrelated  to  the  collection  or  processing 
of  blood  or  blood  components. 

H.  Research  and  development. 

1.  PHS/FDA  shall  be  responsible  for 
conducting  studies  related  to  the 
technical  and  scientific  aspects  of  the 
administration  and  regulation  of 
transfusion  services  and  blood 
establishments,  including  studies  for 
standards'  development,  improved 
quality  control  practices  and  testing, 
and  evaluation  methodologies. 

2.  HCFA  shall  be  responsible  for 
conducting  studies  pertaining  to  the 
Medicare  coverage  and  amount  of 
reimbursement  to  hospitals  and 
independent  laboratories  stemming  from 
the  activities  of  their  transfusion 
services  and  blood  banks,  the  survey 
and  approval  of  such  services,  the 
appropriate  utilization  of  services,  and 
the  related  administrative  processes. 

I.  Training. 

1.  PHS/FDA  shall  furnish  technical 
assistance  to  HCFA  for  the  training  of 
laboratory  surveyors  of  the  Medicare 
State  survey  agencies  and  other  HCFA 
survey  personnel  with  respect  to  the 
technical  and  scientific  standards 
applicable  to  transfusion  services  and 
blood  banks. 

2.  HCFA.  in  conjunction  with  PHS/ 
FDA.  shall  be  responsible  for  training 
laboratory  surveyors  of  the  Medicare 
State  survey  agencies  and  HCFA 
personnel  concerning  blood  banking 
administration  and  procedure. 

J.  Amendments.  This  agreement  may 
be  modified  at  any  time  in  writing  by  the 
Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  Administrator  of  the  Health  Care 
Financing  Administration,  or  their 
authorized  delegates.  PHS/FDA  and 
HCFA  shall  review  this  memorandum  of 
understanding  within  2  years  after  its 
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effective  date.  Either  party  in  the  interim 
has  a  right  to  an  earlier  review  of  this 
agreement  or  any  of  its  provisions. 

K.  Resolution  of  differences.  In  any 
case  in  which  PHS/FDA  and  HCFA  find 
that  the  resolution  of  significant 
differences  with  respect  to  this 
agreement  cannot  be  achieved,  the 
matter  will  be  referred  by  the  Assistant 
Secretary  for  Health,  the  Commissioner 
of  Food  and  Drugs,  and  the 
Administrator,  HCFA.  to  the 
Undersecretary  or  the  Secretary  for 
decision. 

Dated:  June  6. 1983. 

k  Amended  memorandum  of  understanding 
approved  by: 

Margaret  M.  Heckler, 

Secretary  of  the  Department  of  Health  and 
Human  Services. 

|FR  Doc  84-Z3149  Filed  8-30-M:  8:45  ami 
BILLING  COOE  416(M)1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFRPart  1308 

Schedules  of  Controlled  Substances; 
Rescheduling  of  Methaqualone  From 
Schedule  11  to  Schedule  I 

Correction 

In  FR  Doc.  84-22556  beginning  on  page 
33870  in  the  issue  of  Monday,  August  27, 
1984,  make  the  following  correction: 

On  page  33870,  third  column,  in  the 
first  paragraph  under  "SUPPLEMENTARY 
INFORMATION",  fifth  and  sixth  lines  from 
the  bottom,  remove  the  brackets 
surrounding  "August  27, 1984". 

BILLING  CODE  1S05-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[T.D.  7973] 

Income  Tax;  Treatment  of  Transfer  of 
Property  Between  Spouses,  Tax 
Treatment  of  Alimony  and  Separate 
Maintenance  Payments,  and 
Dependency  Exemption  In  the  Case  of 
Child  of  Divorced  Parents 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regulations. 


SUMMARY:  This  document  provides 
temporary  regulations  relating  to  the 
treatment  of  transfers  of  property 
between  spouses  or  former  spouses,  the 
tax  treatment  of  alimony  and  separate 


maintenance  payments,  and  the 
dependency  exemption  in  the  case  of  a 
child  of  divorced  parents.  Changes  to 
the  apphcable  law  were  made  by  the 
Tax  Reform  Act  of  1984.  These 
regulations  affect  persons  who  transfer 
property  to  or  receive  property  from 
their  spouses  or  former  spouses,  persons 
who  pay  or  receive  alimony  and 
separate  maintenance  payments,  and 
divorced  or  separated  persons  who  are 
custodial  on  noncustodial  parents,  and 
provide  them  with  the  guidance 
necessary  to  comply  with  the  law. 

In  addition,  the  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
Notice  of  Proposed  Rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATE  The  temporary  regulations  apply 
to  transfers  of  property  between  spouses 
or  former  spouses  after  July  18, 1984, 
(except  as  otherwise  provided  in 
S  1.1041-lT(r]),  alimony  or  separate 
maintenance  payments  made  with 
respect  to  divorce  or  separation 
instruments  executed  after  December  31, 
1984,  and  dependency  exemptions 
claimed  for  tax  years  beginning  after 
December  31, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ada  S.  Rousso  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20224,  Attention;  CC:  LR:T  (LR-136- 
84)  (202)  566-4336,  not  a  toll  free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporar>' 
regulations  relating  to  the  treatment  of 
transfers  of  property  between  spouses, 
or  former  spouses  incident  to  divorce, 
under  section  1041  of  the  Internal 
Revenue  Code  of  1954  (Code),  as  added 
by  section  421  of  the  Tax  Reform  Act  of 
1984  (Act)  (Pub.  L.  9a-369,  98  Stat.  793). 
alimony  or  separate  maintenance 
payments  under  sections  71  and  215  of 
the  Code,  as  amended  by  section  422  of 
the  Act  (Pub.  L.  98-369,  98  Stat.  795),  and 
the  dependency  exemption  in  the  case 
of  a  child  of  divorced  or  separated 
parents  under  section  152  of  the  Code, 
as  amended  by  section  423  of  the  Act 
(Pub.  L.  98-369,  98  Stat.  799).  The 
temporary  regulations  provided  by  this 
document  will  remain  in  effect  until 
superseded  by  final  regulations  on  these 
subjects. 

These  temporary  regulations  are 
presented  in  the  form  of  questions  and 
answers.  The  questions  and  answers  are 
not  intended  to  address 
comprehensively  the  issues  raised  by 


sections  1041.  71.  215  and  152(e). 
Taxpayers  may  rely  for  guidance  on 
these  questions  and  answers,  which  the 
Internal  Revenue  Service  will  follow  in 
resolving  issues  arising  under  sections 
1041,  71,  215  and  152(e).  No  inference, 
however,  should  be  drawn  regarding 
questions  not  expressly  raided  and 
answered. 

Explanation  of  Provisions 

Property  Transfers  Between  Spouses  or 
Former  Spouses  Incident  to  Divorce 

Prior  to  enactment  of  the  Act,  a 
transfer  of  property  to  a  spouse  (or 
former  spouse)  in  exchange  for  the 
release  of  marital  claims  resulted  in  the 
recognition  of  gain  or  loss  to  the 
transferor.  The  spouse  receiving  the 
property  received  a  basis  in  the  ^ 

transferred  property  equal  to  its  fair 
market  value.  Section  421  of  the  Act 
adds  a  new  section  1041  to  the  Code 
which  provides  that  no  gain  or  loss  is 
recognized  on  a  transfer  of  property 
between  sjwuses,  or  former  spouses  if 
incident  to  a  divorce.  Under  new  section 
1041,  the  transferee's  basis  is  equal  to 
the  transferor's  adjusted  basis 
immediately  before  the  transfer.  A 
transfer  between  former  spouses  will  be 
treated  as  incident  to  a  divorce  if  it  * 

occurs  within  1  year  after  the  marriage 
ceases  or  is  related  to  the  cessation  of 
the  marriage. 

Generally,  the  amendments  made  by 
section  421  apply  to  transfers  made  after 
July  la  1984,  except  transfers  under  any 
instrument  in  effect  on  or  before  July  18, 
1984.  Two  transitional  rules  contained  in 
section  421  of  the  Act  provide  that  if 
both  spouses  or  former  spouses  elect. 
the  rules  of  section  1041  will  apply  to  all 
transfers  made  after  December  31,  1983 
or  to  all  transfers  after  July  18, 1984 
under  any  instrument  in  effect  on  or 
before  July  18, 1984.  The  regulations 
provide  the  manner  and  time  to  make 
the  elections. 

Alimony  and  Separate  Maintenance 
Payments 

Alimony  and  separate  maintenance 
payments  are  deductible  from  income  by 
the  payor  under  section  215  of  the  Code' 
and  includible  in  the  income  of  the 
payee  under  section  71  of  the  Code. 
Prior  to  enactment  of  the  Act,  a  payment 
qualified  as  alimony  or  separate 
maintenance  if  it  met  several 
requirements.  First,  the  payment  was 
required  to  be  in  discharge  of  a  legal 
obligation  imposed  by  a  family  or 
marital  relationship.  Second,  the 
payment  was  required  to  be  made  under 
a  decree  of  divorce  or  separate 
maintenance,  a  written  separation 
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agreement,  or  a  decree  of  support  or 
maintenance.  Third,  the  payment  was 
required  to  be  "periodic"  as  defined  in 
§  1.71-l(d)  of  the  regulations.  In 
addition,  payments  which  were  fixed  as 
child  support  were  not  treated  as 
alimony. 

Under  section  422  of  the  Act,  alimony 
and  separate  maintenance  payments 
under  a  decree  of  divorce  or  separate 
maintenance  or  a  written  instrument 
incident  to  such  a  decree,  a  written 
separation  agreement,  or  a  decree 
requiring  support  or  separate 
maintenance  continue  to  be  deductible 
by  the  payor  and  includible  in  the 
income  of  the  payee.  However,  the  Act 
provides  a  new  definition  of  alimony 
and  separate  maintenance  payments. 
Such  payments  no  longer  must  be  made 
on  account  of  a  family  or  marital 
relationship,  nor  must  they  be 
"periodic".  Instead,  if  six  requirements 
are  met,  a  payment  received  by,  or  on 
behalf  of.  the  payee  spouse  (or  former 
spouse)  will  qualify  as  an  alimony  or 
separate  maintenance  payment.  First, 
the  payment  must  be  in  cash.  Second, 
the  payment  must  not  be  designated  as 
a  payment  which  is  nondeductible  by 
the  payor  and  nonincludible  in  income 
by  the  payee.  Third,  if  the  parties  are 
separated  under  a  decree  of  divorce  or 
legal  separation,  they  must  not  be 
members  of  the  same  household  at  the 
time  payment  is  made.  Fourth,  the  payor 
must  not  have  any  liability  to  make  any 
such  payment  (or  any  substitute  for  such 
payment)  after  the  death  of  the  payee 
and  the  divorce  or  separation  instrument 
must  state  that  there  is  no  such  hability. 
Fifth,  the  payment  must  not  be  treated 
as  child  support.  Sixth,  payments  must 
be  made  in  each  year  of  a  defined  6 
consecutive  post-separation  calendar 
year  period  in  order  for  annual 
payments  during  this  period  in  excess  of 
$10,000  to  qualify  as  alimony  or  separate 
maintenance  payments.  In  addition,  in 
the  event  that  annual  alimony  or 
separate  maintenance  payments 
decrease  by  more  than  $10,000  during 
the  6-year  period,  section  71(f)  and  the 
regulations  under  that  section  provide 
for  a  "recapture"  of  excess  alimony  or 
separate  maintenance  payments.  The 
recaptured  amount  is  included  in  the 
gross  income  of  the  payor  spouse  for  the 
year  in  which  the  total  payments 
decrease  by  more  than  $10,000  and 
deducted  in  computing  the  adjusted 
gross  income  of  the  payee  spouse  for  the 
same  year. 

Under  the  Act,  there  is  no  change  in 
the  treatment  of  payments  which  are 
fixed  as  child  support.  However,  if  a 
payment  that  would  otherwise  qualify 
as  an  a'imony  or  separate  maintenance 


payment  will  be  reduced  upon  the 
happening  of  a  contingency  specified  in 
the  instrument  relating  to  a  child  of  the 
payor  spouse,  such  as  attaining  a 
specified  age,  marrying,  dying,  leaving 
school,  or  a  similar  contingency,  or  will 
be  reduced  at  a  time  which  can  clearly 
be  associated  with  such  a  contingency, 
an  amount  equal  to  the  amount  of  such 
reduction  will  be  treated  as  an  amount 
fixed  as  child  support.  The  regulations 
are  designed  to  provide  as  much 
certainty  as  is  consistent  with  the 
statutory  language. 

Penalties 

The  Act  provides  that  a  penalty  may 
be  assessed  against  a  payee  who  fails  to 
supply  the  payor  with  the  payee's  social 
security  number.  A  similar  penalty  may 
be  assessed  against  a  payor  who  fails  to 
report  the  payee's  social  security 
number  on  the  payor's  return  of  tax  for 
the  taxable  year  in  which  an  alimony  or 
separate  maintenance  payment  is  made. 
If  the  failure  of  either  party  is  due  to 
reasonable  cause  and  not  to  willful 
neglect,  no  penalty  will  be  assessed 
against  that  party. 

Dependency  Exemption 

Under  present  law,  a  general  rule,  the 
custodial  parent  (the  parent  having 
custody  of  the  child  for  the  greater  part 
of  the  year)  is  allowed  the  $1,000 
exemption  for  each  dependent  child. 
However,  under  two  special  rules,  the 
noncustodial  parent  is  entitled  to  the 
exemption  if  that  parent  meets  certain 
requirements  relating  to  the  child's 
support.  The  Act  eliminates  the  two 
special  rules  and  adds  a  simple 
exception  to  the  general  rule.  Under  this 
exception,  the  custodial  parent  can 
release  his/her  claim  to  the  dependency 
exemption  to  the  noncustodial  parent  by 
signing  a  written  delcaration  releasing 
the  claim  to  the  dependency  exemption 
to  the  noncustodial  parent  for  a  year,  a 
number  of  specified  years,  or 
permanently.  The  declaration  must  be 
attached  annually  to  the  noncustodial 
parent's  return  of  tax  for  each  year  the 
dependency  exemption  is  released. 

Special  Analyses 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 


Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  (control  no.  1545-0074). 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Ada  S.  Rousso 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service. 

However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulation,  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1—1.281-1 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  1.1001-1—1.1102-3 

Income  taxes.  Cain  and  loss.  Basis, 
Nontaxable  exchanges. 

Adoption  of  Amendments  to  the 
Regulation 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.— A  new  §  1.1041-lT  is 
added  immediately  following  ]  1.1039-1 
to  read  as  follows: 

§  1.1041-1T    Treatment  of  transfer  of 
property  between  spouses  or  incklent  to 
divorce  (temporary). 

Q-1  How  is  the  transfer  of  property 
between  spouses  treated  under  section 
1041? 

A-1    Generally,  no  gain  or  loss  is 
recognized  on  a  transfer  of  property 
from  an  individual  to  (or  in  trust  for  the 
benefit  of)  a  spouse  or,  if  the  transfer  is 
incident  to  a  divorce,  a  former  spouse. 
The  following  questions  and  answers 
describe  more  fully  the  scope,  tax 
consequences  and  other  rules  which 
apply  to  transfers  of  property  under 
section  1041. 

(a)  Scope  of  section  1041  in  general. 

Q-2    Does  section  1041  apply  only  to 
transfers  of  property  incident  to 
divorce? 

A-2    No.  Section  1041  is  not  Umited 
to  transfers  of  property  incident  to 
divorce.  Section  1041  applies  to  any 
transfer  of  property  between  spouses 
regardless  of  whether  the  transfer  is  a 
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gift  or  is  a  sale  or  exchange  between 
spouses  acting  at  arm's  length  (including 
.a  transfer  in  exchange  for  the 
relinquishment  of  property  or  marital 
rights  or  an  exchange  otherwise 
governed  by  another  nonrecognition 
provision  of  the  Code).  A  divorce  or 
legal  separation  need  not  be 
contemplated  between  the  spouses  at 
the  time  of  the  transfer  nor  must  a 
divorce  or  legal  separation  ever  occur. 

Example  (1).  A  and  B  are  married  and  file  a 
joint  return.  A  is  the  sole  owner  of  a 
condominium  unit.  A  sale  or  gift  of  the 
condominium  from  A  to  B  is  a  transfer  which 
is  subject  to  the  rules  of  section  1041. 

Example  (2j.  A  and  B  are  married  and  file 
separate  returns.  A  is  the  owner  of  an 
independent  sole  proprietorship.  X  Company. 
In  the  ordinary  cou'-se  of  business,  X 
Company  makes  a  sale  of  property  to  B.  This 
sale  is  a  transfer  of  property  between 
spouses  and  is  subject  to  the  rules  of  section 
1041. 

Example  (31  Assume  the  same  facts  as  in 
example  (2).  except  that  X  Company  is  a 
corporation  wholly  owned  by  A.  This  sale  is 
not  a  sale  between  spouses  subject  to  the 
rules  of  section  1041.  However,  in  appropriate 
circumstances,  general  tax  principles, 
including  the  step-transaction  doctrine,  may 
be  applicable  in  recharacterizing  the 
transaction. 

Q-3    Do  the  rules  of  section  1041 
apply  to  a  transfer  between  spouses  if 
the  transferee  spouse  is  a  nonresident 
alien? 

A-3     No.  Gain  or  loss  (if  any)  is 
recognized  (assuming  no  other 
nonrecognition  provision  applies]  at  the 
time  of  a  transfer  of  property  if  the 
property  is  transferred  to  a  spouse  who 
is  a  nonresident  alien. 

Q-4    What  kinds  of  transfers  are 
governed  by  section  1041? 

A-4    Only  transfers  of  property 
(whether  real  or  personal,  tangible  or 
intangible)  are  governed  by  section  1041. 
Transfers  of  services  are  not  subject  to 
the  rules  of  section  1041. 

Q-5    Must  the  property  transferred  to 
a  former  spouse  have  been  owned  by 
the  transferor  spouse  during  the 
marriage? 

A-5    No.  A  transfer  of  property 
acquired  after  the  marriage  ceases  may 
be  governed  by  section  1041. 

(b)  Transfer  incident  to  the  divorce. 

Q-6    When  is  a  transfer  of  property 
"incident  to  the  divorce"? 

A-6     A  transfer  of  property  is 
"incident  to  the  divorce"  in  either  of  the 
following  2  circumstances — 

(1)  The  transfer  occurs  not  more  than 
one  year  after  the  date  on  which  the 
marriage  ceases,  or 

(2)  The  transfer  is  related  to  the 
cessation  of  the  marriage. 

Thus,  a  transfer  of  property  occurring 
not  more  than  one  year  after  the  date  on 


which  the  marriage  ceases  need  not  be 
related  to  the  cessation  of  the  marriage 
to  qualify  for  section  1041  treatment. 
(See  A-7  for  transfers  occurring  more 
than  one  year  after  the  cessation  of  the 
marriage.) 

Q-7     When  is  a  transfer  of  property 
"related  to  the  cessation  of  the 
marriage"? 

A-7     A  transfer  of  property  is  treated 
as  related  to  the  cessation  of  the 
marriage  if  the  transfer  is  pursuant  to  a 
divorce  or  separation  instrument,  as 
defined  in  section  71(b)(2).  and  the 
transfer  occurs  not  more  than  6  years 
after  the  date  on  which  the  marriage 
ceases.  A  divorce  or  separation 
instrument  includes  a  modification  or 
amendment  to  such  decree  or 
instrument.  Any  transfer  not  pursuant  to 
a  divorce  or  separation  instrument  and 
any  transfer  occurring  more  than  6  years 
after  the  cessation  of  the  marriage  is 
presumed  to  be  not  related  to  the 
cessation  of  the  marriage.  This 
presumption  may  be  rebutted  only  by 
showing  that  the  transfer  was  made  to 
effect  the  division  of  property  owned  by 
the  former  spouses  at  the  time  of  the 
cessation  of  the  marriage.  For  example, 
the  presumption  may  be  rebutted  by 
showing  that  (a)  the  transfer  was  not 
made  within  the  one-  and  six-year 
periods  described  above  because  of 
factors  which  hampered  an  earlier 
transfer  of  the  property,  such  as  legal  or 
business  impediments  to  transfer  or 
disputes  concerning  the  value  of  the 
property  owned  &t  the  time  of  the 
cessation  of  the  marriage,  and  (b)  the 
transfer  is  effected  promptly  after  the 
impediment  to  transfer  is  removed. 

Q-8    Do  annulments  and  the 
cessations  of  marriages  that  are  void  ab 
initio  due  to  violations  of  state  law 
constitute  divorces  for  purposes  of 
section  1041? 

A-8    Yes. 

(c)  Transfers  on  behalf  of  a  spouse. 

Q-9     May  transfers  of  property  to 
third  parties  on  behalf  of  a  spouse  (or 
former  spouse)  qualify  under  section 
1041? 

A-9    Yes.  There  are  three  situations 
in  which  a  transfer  of  property  to  a  third 
party  on  behalf  of  a  spouse  (or  former 
spouse)  will  qualify  under  section  1041. 
provided  all  other  requirements  of  the 
section  are  satisfied.  The  first  situation 
is  where  the  transfer  to  the  third  party  is 
required  by  a  divorce  or  separation 
instrument.  The  second  situation  is 
where  the  transfer  to  the  third  party  is 
pursuant  to  the  written  request  of  the 
other  spouse  (or  former  spouse).  The 
third  situation  is  where  the  transferor 
receives  from  the  other  spouse  (or 
former  spouse)  a  written  consent  or 
ratification  of  the  transfer  to  the  third 


party.  Such  consent  or  ratification  must 
state  that  the  parties  intend  the  transfer 
to  be  treated  as  a  transfer  to  the 
nontransferring  spouse  (or  former 
spouse)  subject  to  the  rules  of  section 
1041  and  must  be  received  by  the 
transferor  prior  to  the  date  of  filing  of 
the  transferor's  first  return  of  tax  for  the 
taxable  year  in  which  the  transfer  was 
made.  In  the  three  situations  described 
above,  the  transfer  of  property  will  be 
treated  as  made  directly  to  the 
nontransferring  spouse  (or  former 
spouse)  and  the  nontransferring  spouse 
will  be  treated  as  immediately 
transferring  the  property  to  the  third 
party.  The  deemed  transfer  from  the 
nontransferring  spouse  (or  former 
spouse)  to  the  third  party  is  not  a 
transaction  that  qualifies  for 
nonrecognition  of  gain  under  section 
1041. 

(d)  Tax  consequences  of  transfers 
subject  to  section  1041. 

Q-10     How  is  the  transferor  of 
property  under  section  1041  treated  for 
income  tax  purposes? 

A-10    The  transferor  of  property 
under  section  1041  recognizes  no  gain  or 
loss  on  the  transfer  even  if  the  transfer 
was  in  exchange  for  the  release  of 
marital  rights  or  other  consideration. 
This  rule  applies  regardless  of  whether 
the  transfer  is  of  property  separately 
owned  by  the  transferor  or  is  a  division 
(equal  or  unequal)  of  community 
property.  Thus,  the  result  under  section 
1041  differs  from  the  result  in  United 
States  v.  Davis.  370  U.S.  65  (1962). 

Q-11    How  is  the  transferee  of 
property  under  section  1041  treated  for 
income  tax  purposes? 

A-11     The  transferee  of  property 
under  section  1041  recognizes  no  gain  or 
loss  upon  receipt  of  the  transferred 
property.  In  all  cases,  the  basis  of  the 
transferred  property  in  the  hands  of  the 
transferee  is  the  adjusted  basis  of  such 
property  in  the  hands  of  the  transferor 
immediately  before  the  transfer.  Even  if 
the  transfer  is  a  bona  fide  sale,  the 
transferee  does  not  acquire  a  basis  in 
the  transferred  property  equal  to  the 
transferee's  cost  (the  fair  market  value). 
This  carryover  basis  rule  applies 
whether  the  adjusted  basis  of  the 
transferred  property  is  less  than,  equal 
to,  or  greater  than  its  fair  market  value 
at  the  time  of  transfer  (or  the  value  of 
any  consideration  provided  by  the 
transferee)  and  applies  for  purposes  of 
determining  loss  as  well  as  gain  upon 
the  subsequent  disposition  of  the 
property  by  the  transferee.  Thus,  this 
rule  is  different  from  the  rule  applied  in 
section  1015(a)  for  determining  the  basis 
of  property  acquired  by  gift. 
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Q-12    Do  the  rules  described  in  A-10 
and  A-11  apply  even  if  the  transferred 
property  is  subject  to  liabilities  which 
exceed  the  adjusted  basis  of  the 
property? 

A-12    Yes.  For  example,  assume  A 
owns  property  having  a  fair  market 
value  of  $10,000  and  an  adjusted  basis  of 
$1,000.  In  contemplation  of  making  a 
transfer  of  this  property  incident  to  a 
divorce  from  B.  A  borrows  $5,000  from  a 
bank,  using  the  property  as  security  for 
the  borrowing.  A  then  transfers  the 
property  to  B  and  B  assumes,  or  takes 
the  property  subject  to,  the  liability  to 
pay  the  S5,00u  debt.  Under  section  1041, 
A  recognizes  no  gain  or  loss  upon  the 
transfer  of  the  property,  and  the 
adjusted  basis  of  the  property  in  the 
hands  of  B  is  $1,000. 

Q-13     Will  a  transfer  under  section 
1041  result  in  a  recapture  of  investment 
tax  credits  with  respect  to  the  property 
transferred? 

A-13     In  general,  no.  Property 
transferred  under  section  1041  will  not 
be  treated  as  being  disposed  of  by.  or 
ceasing  to  be  section  38  property  with 
respect  to,  the  transferor.  However,  the 
transferee  will  be  subject  to  investment 
tax  credit  recapture  if,  upon  or  after  the 
transfer,  the  property  is  disposed  of  by, 
or  ceases  to  be  section  38  property  with 
respect  to,  the  transferee.  For  example, 
as  part  of  a  divorce  property  settlement, 
B  receives  a  car  from  A  that  has  been 
used  in  As  business  for  two  years  and 
for  which  an  investment  tax  credit  was 
taken  by  A.  No  part  of  A's  business  is 
transferred  to  B  and  B's  use  of  the  car  is 
solely  personal.  B  is  subject  to  recapture 
of  the  investment  tax  credit  previously 
taken  by  A. 

(e)  Notice  and  recordkeeping 
requirement  with  respect  to  transactions 
under  section  1041. 

Q-14    Does  the  trasnsferor  of 
property  in  a  transaction  described  in 
section  1041  have  to  supply,  at  the  time 
of  the  transfer,  the  transferee  with 
records  sufficient  to  determine  the 
adjusted  basis  and  holding  period  of  the 
property  at  the  time  of  the  transfer  and 
(if  applicable)  with  notice  that  the 
property  transferred  under  section  1041 
is  potentially  subject  to  recapture  of  the 
investment  tax  credit? 

A-14    Yes.  A  transferor  of  property 
under  section  1041  must,  at  the  time  of 
the  transfer,  supply  the  transferee  with 
records  sufficient  to  determine  the 
adjusted  basis  and  holding  period  of  the 
property  as  of  the  date  of  the  transfer.  In 
addition,  in  the  case  of  a  transfer  of 
property  which  carries  with  it  a 
potential  liability  for  investment  tax 
credit  recapture,  the  transferor  must,  at 
the  time  of  the  transfer,  supply  the 
transferee  with  records  sufficient  to 


determine  the  amount  and  period  of 
such  potential  liability.  Such  records 
must  be  preserved  and  kept  accessible 
by  the  transferee. 

(0  Property  settlements — effective 
dates,  transitional  periods  and 
elections. 

Q-15     When  does  section  1041 
become  effective? 

A-15    Generally,  section  1041  applies 
to  all  transfers  after  July  18, 1984. 
However,  it  does  not  apply  to  transfers 
after  July  18. 1984  pursuant  to 
instruments  in  effect  on  or  before  July 
18, 1984.  (See  A-16  with  respect  to 
exceptions  to  the  general  rule.) 

Q-16    Are  there  any  exceptions  to 
the  general  rule  stated  in  A-15  above? 

A-16    Yes.  Two  transitional  rules 
provide  exceptions  to  the  general  rule 
stated  in  A-15.  First,  section  1041  will 
apply  to  transfers  after  July  18, 1984 
under  instruments  that  were  in  effect  on 
or  before  July  18. 1984  if  both  spouses 
(or  former  spouses)  elect  to  have  section 
1041  apply  to  such  transfers.  Ses^nd, 
section  1041  will  apply  to  all  transfers 
after  December  31, 1983  (including 
transfers  under  instruments  in  effect  on 
or  before  July  18, 1984)  if  both  spouses 
(or  former  spouses)  elect  to  have  section 
1041  apply.  (See  A-18  relating  to  the 
time  and  manner  of  making  the  elections 
under  the  first  or  second  transitional 
rule.) 

Q-17    Can  an  election  be  made  to 
have  section  1041  apply  to  some,  but  not 
all.  transfers  made  after  December  31, 
1983,  or  some  but  not  all,  transfers  made 
after  July  18, 1984  under  instruments  in 
effect  on  or  before  July  18, 1984? 

A-17    No.  Partial  elections  are  not 
allowed.  An  election  under  either  of  the 
two  elective  transitional  rules  applies  to 
all  transfers  governed  by  that  election 
whether  before  or  after  the  election  is 
made,  and  is  irrevocable. 

(g)  Property  settlements— time  and 
manner  of  making  the  elections  under 
section  1041. 

Q-18    How  do  spouses  (or  former 
spouses)  elect  to  have  section  1041 
apply  to  transfers  after  December  31, 
1983,  or  to  transfers  after  July  18, 1984 
under  instruments  in  effect  on  or  before 
July  18,  1984? 

A-18    In  order  to  make  an  election 
under  section  1041  for  property  transfers 
after  December  31. 1983.  or  property 
transfers  under  instruments  that  were  in 
effect  on  or  before  July  18, 1984.  both 
spouses  (or  former  spouses)  must  elect 
the  application  of  the  rules  of  section 
1041  by  attaching  to  the  transferor's  first 
filed  income  tax  return  for  the  taxable 
year  in  which  the  first  transfer  occurs,  a 
statement  signed  by  both  spouses  (or 
former  spouses)  which  includes  each 
spouse's  social  security  number  and  is 


in  substantially  the  form  set  forth  at  the 
end  of  this  answer. 

In  addition,  the  transferor  must  attach 
a  copy  of  such  statement  to  his  or  her 
return  for  each  subsequent  taxable  year 
in  which  a  transfer  is  made  that  is 
governed  by  the  transitional  election.  A 
copy  of  the  signed  statment  must  be 
kept  by  both  parties. 

The  election  statements  shall  be  in 
substantially  the  following  form: 

In  the  case  of  an  election  regarding 
transfers  after  1983: 

Section  1041  Election 

The  undersigned  hereby  elect  to  have  the 
provisions  of  section  1041  of  the  Infernal 
Revenue  Code  apply  to  all  qualifying 
transfers  of  property  after  December  31. 1983. 
The  undersigned  understand  that  section  1041 
applies  to  all  property  Uansferred  between 
spouses,  or  former  spouses  incident  to 
divorce.  The  parties  further  understand  that 
the  effects  for  Federal  income  fax  purposes  of 
having  section  1041  apply  are  that  (1)  no  gain 
or  loss  is  recognized  by  the  transferor  spouse 
or  former  spouse  as  a  result  of  this  transfer 
and  (2)  the  basis  of  the  transferred  property 
in  the  hands  of  the  transferee  is  the  adjusted 
basis  of  the  property  in  the  hands  of  the 
transferor  immediately  before  the  transfer. 
whether  or  not  the  adjusted  basis  of  the 
transferred  property  is  less  than,  equal  to.  or 
greater  than  its  fair  market  value  at  the  time 
of  the  transfer.  The  undersigned  understand 
that  if  the  transferee  spouse  or  former  spouse 
disposes  of  the  property  in  a  transaction  in 
which  gain  is  recognized,  the  amount  of  gain 
which  is  taxable  may  be  larger  than  it  would 
have  been  if  this  election  had  not  been  made. 

In  the  case  of  an  election  regarding 
preexisting  decrees: 

Sechon  1041  Election 

The  undersigned  hereby  elect  to  have  the 
provisions  of  section  1041  of  the  Internal 
Revenue  Code  apply  to  all  qualifying 
transfers  of  property  after  July  18. 1984  under 
any  instrument  in  effect  on  or  before  July  18, 
1984.  The  undersigned  understand  that 
section  1041  applies  to  all  property 
transferred  between  spouses,  or  former 
spouses  incident  to  the  divorce.  The  parties 
further  understand  that  the  effects  for  Federal 
income  tax  purposes  of  having  section  1041 
apply  are  that  (1)  no  gain  or  loss  is 
recognized  by  the  transferor  spouse  or  former 
spouse  as  a  result  of  this  transfer  and  (2)  the 
basis  of  the  transferred  property  in  the  hands 
of  the  transferee  is  the  adjusted  basis  of  the 
property  in  the  hands  of  the  transferor 
immediately  before  the  transfer,  whether  or 
not  the  adjusted  basis  of  the  transferred 
property  is  less  than,  equal  to,  or  greater  than 
its  fair  market  value  at  the  time  of  the 
transfer.  The  undersigned  understand  that  if 
the  transferee  spouse  or  former  spouse 
disposes  of  the  property  in  a  transaction  in 
which  gain  is  recognized,  the  amount  of  gain 
which  is  taxable  may  be  larger  than  it  would 
have  been  if  this  election  had  not  been  made. 
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Par.  2.  New  $  1.71-lT  is  added 
irrunediately  k)llowing  §  1.71-1  to  read 
as  set  forth  beiow: 

§  1.71-1T    AUmony  and  Mpwata 
maintananc*  paymanto  (tamporary). 

(a)  In  general. 

Q-1     What  is  the  income  tax 
treatment  of  alimony  or  separate 
maintenance  payments? 

A-1     Alimony  or  separate 
maintenance  payments  are,  under 
section  71,  included  in  the  gross  income 
of  the  payee  spouse  and,  under  section 
215,  allowed  as  a  deduction  from  the 
gross  income  of  the  payor  spouse. 

Q-2     What  is  an  alimony  or  separate 
maintenance  payment? 

A-2     An  alimony  or  separate 
maintenance  payment  is  any  payment 
received  by  or  on  behalf  of  a  spouse 
(which  for  this  purpose  includes  a 
former  spouse)  of  the  payor  under  a 
divorce  or  separation  instrument  that 
meets  all  of  the  following  requirements; 

(a)  The  payment  is  in  cash  (see  A-5). 

(b)  The  payment  is  not  designated  as 
a  payment  which  is  excludible  from  the 
gross  income  of  the  payee  and 
nondeductible  by  the  payor  (see  A-8). 

(c)  In  the  case  of  spouses  legally 
separated  under  a  decree  of  divorce  or 
separate  maintenance,  the  spouses  are 
not  members  of  the  same  household  at 
the  time  the  payment  is  made  (see  A-9). 

(d)  The  payor  has  no  liability  to 
continue  to  make  any  payment  after  the 
death  of  the  payee  (or  to  make  any 
payment  as  a  substitute  for  such 
payment)  and  the  divorce  or  separation 
instrument  states  that  there  is  no  such 
liability  (see  A-10). 

(e)  The  payment  is  not  treated  as  child 
support  (see  A-15). 

(f)  To  the  extent  that  one  or  more 
annual  payments  exceed  $10,000  during 
any  of  the  6-post-separation  years,  the 
payor  is  obligated  to  make  annual 
payments  in  each  of  the  post-separation 
years  (see  A-19). 

Q-3    In  order  to  be  treated  as 
alimony  or  separate  maintenance 
payments,  must  the  payments  be 
"periodic"  as  that  term  was  defined 
prior  to  enactment  of  the  Tax  Reform 
Act  of  1984  or  be  made  in  discharge  of  a 
legal  obligation  of  the  payor  to  support 
the  payee  arising  out  of  a  marital  or 
family  relationship? 

A-3    No.  The  Tax  Reform  Act  of  1984 
replaces  the  old  requirements  with  the 
requirements  described  in  A-2  above. 
Thus,  the  requirements  that  alimony  or 
separate  maintenance  payments  be 
"periodic"  and  be  made  in  discharge  of 
a  legal  obligation  to  support  arising  out 
of  a  marital  or  family  relationship  have 
been  eliminated. 


Q-4    Are  the  instruments  described 
in  section  71(a)  of  prior  law  the  same  as 
divorce  or  separation  instruments 
described  in  section  71,  as  amended  by 
the  Tax  Reform  Act  of  1984? 

A-4    Yes.  ^ 

(b)  Specific  requirements. 

Q-5    May  alimony  or  separate 
maintenance  payments  be  made  in  a 
form  other  than  cash? 

A-5    No.  Only  cash  payments 
(including  checks  and  money  orders 
payable  on  demand)  qualify  as  alimony 
or  separate  maintenance  payments. 
Transfers  of  services  or  property 
(including  a  debt  instrument  of  a  third 
party  or  an  annuity  contract),  execution 
of  a  debt  instrument  by  the  payor,  or  the 
use  of  property  of  the  payor  do  not 
qualify  as  alimony  or  separate 
maintenance  payments. 

Q-6    May  paj^nents  of  cash  to  a  third 
party  on  behalf  of  a  spouse  qualify  as 
alimony  or  separate  maintenance 
payments  if  the  payments  are  pursuant 
to  the  terms  of  a  divorce  or  separation 
instrument? 

A-6    Yes.  Assuming  all  other 
requirements  are  satisfied,  a  payment  of 
cash  by  the  payor  spouse  to  a  third 
party  under  the  terms  of  the  divorce  or 
separation  instrument  will  quahfy  as  a 
payment  of  cash  which  is  received  "on 
behalf  of  a  spouse".  For  example,  cash 
payments  of  rent,  mortgage,  tax,  or 
tuition  liabilities  of  the  payee  spouse 
made  under  the  terms  of  the  divorce  or 
separation  instnmient  will  qualify  as 
alimony  or  separate  maintenance 
payments.  Any  payments  to  maintain 
property  owned  by  the  payor  spouse 
and  used  by  the  payee  spouse  (including 
mortgage  payments,  real  estate  taxes 
and  insurance  premiums)  are  not 
payments  on  behalf  of  a  spouse  even  if 
those  payments  are  made  pursuant  to 
the  terms  of  the  divorce  or  separation 
instrument.  Premiums  paid  by  the  payor 
spouse  for  term  or  whole  life  insurance 
on  the  payor's  Life  made  urnder  the  terms 
of  the  divorce  or  separation  instrument 
will  qualify  as  payments  on  behalf  of  the 
payee  spouse  to  the  extent  that  the 
payee  spouse  is  the  owner  of  the  policy 

Q-7    May  payments  of  cash  to  a  third 
party  on  behalf  of  a  spouse  qualify  as 
alimony  or  separate  maintenance 
payments  if  the  payments  are  made  to 
the  third  party  at  the  written  request  of 
the  payee  spouse? 

A-7    Yes.  For  example,  instead  of 
making  an  alimony  or  separate 
maintenance  payment  directly  to  the 
payee,  the  payor  spouse  may  make  a 
cash  payment  to  a  charitable 
organization  if  such  pajTnent  is  pursuant 
to  the  written  request,  consent  or 
ratification  of  the  payee  spouse.  Such 
request,  consent  or  ratification  must 


state  that  the  parties  intend  the  payment 
to  bs  toeated  aa  an  alimony  or  separate 
maintenance  payment  to  the  payee 
spouse  subject  to  the  rules  of  section  71, 
and  must  be  received  by  the  payor 
spouse  prior  to  the  date  of  filing  of  the 
payor's  first  return  of  tax  for  the  taxable 
year  in  which  the  payment  was  made. 

Q-8    How  may  spouses  designate 
that  payments  otherwise  qualifying  as 
alimony  or  separate  maintenance 
payments  shall  be  excludible  from  the. 
gross  income  of  the  payee  and 
nondeductible  by  the  payor? 

A-6    The  spouses  may  designate  that 
payments  otherwise  qualifying  as 
alimony  or  separate  mamtenance 
payments  shall  be  nondeductible  by  the 
payor  and  excludible  from  gross  income 
by  the  payee  by  so  providing  in  a 
divorce  or  separation  instrument  (as 
defined  in  section  71(b)(2)).  If  the 
spouses  have  executed  a  written 
separation  agreement  (as  described  in 
section  71(b)(2)(B)),  any  writing  signed 
by  both  spouses  which  designates 
otherwise  qualifying  alimony  or 
separate  maintenance  payments  as 
nondeductible  and  excludible  and  which 
refers  to  the  written  separation 
agreement  will  be  treated  as  a  written 
separation  agreement  (and  thus  a 
divorce  or  separation  instrument)  for 
purposes  of  the  preceding  sentence.  If 
the  spouses  are  subject  to  temporary 
support  orders  (as  described  in  section 
71(b)(2)(C)),  the  designation  of  otherwise 
qualifying  alimony  or  separate 
payments  as  nondeductible  and 
excludible  must  be  made  in  the  original 
or  a  subsequent  temporary  support 
order.  A  copy  of  the  instrument 
containing  the  designation  of  payments 
as  not  alimony  or  separate  maintenance 
pavTnents  must  be  attached  to  the 
payee's  first  filed  return  of  tax  (Form 
1040)  for  each  year  in  which  the 
designation  applies. 

Q-9    What  are  the  consequences  if, 
at  the  time  a  payment  is  made,  the  payor 
and  payee  spouses  are  members  of  the 
same  household? 

A-9    Generally,  a  payment  made  at 
the  time  when  the  payor  and  payee 
spouses  are  members  of  the  same 
household  cannot  qualify  as  an  alimony 
or  separate  maintenance  payment  if  the 
spouses  are  legally  separated  under  a 
decree  of  divorce  or  of  separate 
maintenance.  For  purposes  of  the 
preceding  sentence,  a  dwelling  unit 
formerly  shared  by  both  spouses  shall 
not  be  considered  two  separate 
households  even  if  the  spouses 
physically  separate  themselves  within 
the  dwelling  unit.  The  spouses  will  not 
be  treated  as  members  of  the  same 
household  if  one  spouse  is  preparing  to 
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depart  from  the  household  of  the  other 
spouse,  and  does  depart  not  more  than 
one  month  after  the  date  the  payment  is 
made.  If  the  spouses  are  not  legally 
separated  under  a  decree  of  divorce  or 
separate  maintenance,  a  payment  under 
a  written  separation  agreement  or  a 
decree  described  in  section  71(b)(2)(C) 
may  qualify  as  an  alimony  or  separate 
maintenance  payment  notwithstanding 
that  the  payor  and  payee  are  members 
of  the  same  household  at  the  time  the 
payment  is  made. 

Q-10    Assuming  all  other 
requirements  relating  to  the 
qualification  of  certain  payments  as 
alimony  or  separate  maintenance 
payments  are  met,  what  are  the 
consequences  if  the  payor  spouse  is 
required  to  continue  to  make  the 
payments  after  the  death  of  the  payee 
spouse? 

A-10    None  of  the  payments  before 
(or  after)  the  death  of  the  payee  spouse 
qualify  as  alimony  or  separate 
maintenance  payments. 

Q-11     What  are  the  consequences  if 
the  divorce  or  separation  instrument 
fails  to  state  that  there  is  no  liability  for 
any  period  after  the  death  of  the  payee 
spouse  to  continue  to  make  any 
payments  which  would  otherwise 
qualify  as  alimony  or  separate 
maintenance  payments? 

A-11     If  the  instrument  fails  to 
include  such  a  statement,  none  of  the 
payments,  whether  made  before  or  after 
the  death  of  the  payee  spouse,  will 
qualify  as  alimony  or  separate 
maintenance  payments. 

Example  (1).  A  is  to  pay  B  $10,000  in  cash 
each  year  for  a  period  of  10  years  under  a 
divorce  or  separation  instrument  which  does 
not  state  that  the  payments  will  terminate 
upon  the  death  of  B.  None  of  the  payments 
will  qualify  as  alimony  or  separate 
maintenance  payments. 

Example  (2).  A  is  to  pay  B  $10,000  in  cash 
each  year  for  a  period  of  10  years  under  a 
divorce  or  separation  instrument  which  states 
that  the  payments  will  terminate  upon  the 
death  of  B.  In  addition,  under  the  instrument, 
A  is  to  pay  B  or  B's  estate  $20,000  in  cash 
each  year  for  a  period  of  10  years.  Because 
the  $20,000  annual  payments  will  not 
terminate  upon  the  death  of  B,  these 
payments  will  not  quahfy  as  alimony  or 
separate  maintenance  payments.  However, 
the  separate  $10,000  annual  payments  will 
qualify  as  alimony  or  separate  maintenance 
payments. 

Q-12    Will  a  divorce  or  separation 
instrument  be  treated  as  stating  that 
there  is  no  liability  to  make  payments 
after  the  death  of  the  payee  spouse  if  the 
liability  to  make  such  payments 
terminates  pursuant  to  applicable  local 
law  or  oral  agreement? 

A-12    No.  Termination  of  the  liability 
to  make  payments  must  be  stated  in  the 


terms  of  the  divorce  or  separation 
instrument. 

Q-13    What  are  the  consequences  if 
the  payor  spouse  is  required  to  make 
one  or  more  payments  (in  cash  or 
property)  after  the  death  of  the  payee 
spouse  as  a  substitute  for  the 
continuation  of  pre-death  payments 
which  would  otherwise  qualify  as 
alimony  or  separate  maintenance 
payments? 

A-13     If  the  payor  spouse  is  required 
to  make  any  such  substitute  payments, 
none  of  the  otherwise  qualifying 
payments  will  qualify  as  alimony  or 
separate  maintenance  payments.  The 
divorce  or  separation  instrument  need 
not  state,  however,  that  there  is  no 
liability  to  make  any  such  substitute 
payment. 

Q-14     Under  what  circumstances  will 
one  or  more  payments  (in  cash  or 
property)  which  are  to  occur  after  the 
death  of  the  payee  spouse  be  treated  as 
a  substitute  for  the  continuation  of 
payments  which  would  otherwise 
qualify  as  alimony  or  separate 
maintenance  payments? 

A-14    To  the  extent  that  one  or  more 
payments  are  to  begin  to  be  made, 
increase  in  amount,  or  become 
accelerated  in  time  as  a  result  of  the 
death  of  the  payee  spouse,  such 
payments  may  be  treated  as  a  substitute 
for  the  continuation  of  payments 
terminating  on  the  death  of  the  payee 
spouse  which  would  otherwise  qualify 
as  alimony  or  separate  maintenance 
payments.  The  determination  of  whether 
or  not  such  payments  are  a  substitute 
for  the  continuation  of  payments  which 
would  otherwise  qualify  as  alimony  or 
separate  maintenance  payments,  and  of 
the  amount  of  the  otherwise  qualifying 
alimony  or  separate  maintenance 
payments  for  which  any  such  payments 
are  a  substitute,  will  depend  on  all  of 
the  facts  and  circumstances. 

Example  (I J.  Under  the  terms  of  a  divorce 
decree.  A  is  obligated  to  make  annual 
alimony  payments  to  B  of  $30,000.  terminating 
on  the  earlier  of  the  expiration  of  6  years  or 
the  death  of  B.  B  maintains  custody  of  the 
minor  children  of  A  and  B.  The  decree 
provides  that  at  the  death  of  B,  if  there  are 
minor  children  of  A  and  B  remaining,  A  will 
be  obligated  to  make  annual  payments  of 
$10,000  to  a  trust,  the  income  and  corpus  of 
which  are  to  be  used  for  the  benefit  of  the 
children  until  the  youngest  child  attains  the 
age  of  majority.  These  facts  indicate  that  As 
liability  to  make  annual  $10,000  payments  in 
trust  for  the  benefit  of  his  minor  children 
upon  the  death  of  B  is  a  substitute  for  $10,000 
of  the  $30,000  annual  payments  to  B. 
Accordingly,  $10,000  of  each  of  the  $30,000 
annual  payments  to  B  will  not  qualify  as 
alimony  or  separate  maintenance  payments. 

Example  (2).  Under  the  terms  of  a  divorce 
decree,  A  is  obligated  to  make  annual 


alimony  payments  to  B  of  $30,000,  terminating 
on  the  earlier  of  the  expiration  of  15  years  or 
the  death  of  B.  The  divorce  decree  provides 
that  if  B  dies  before  the  expiration  of  the  15 
year  period,  A  will  pay  to  B's  estate  the 
difference  between  the  total  amount  that  A 
would  have  paid  had  B  survived,  minus  the 
amount  actually  paid.  For  example,  if  B  dies 
at  the  end  of  the  10th  year  in  which  payments 
are  made,  A  will  pay  to  B's  estate  $150,000 
(S-150.000-$300.000).  These  facts  indicate  that 
A's  liability  to  make  a  lump  sum  payment  to 
B's  estate  upon  the  death  of  B  is  a  substitute 
for  the  full  amount  of  each  of  the  annual 
$30,000  payments  to  B.  Accordingly,  none  of 
the  annual  $30,000  payments  to  B  will  qualify 
as  alimony  or  separate  maintenance 
payments.  The  result  would  be  the  same  if 
the  lump  sum  payable  at  B's  death  were 
discounted  by  an  appropriate  interest  factor 
to  account  for  the  prepayment. 

(c)  Child  support  payments. 

Q-15    What  are  the  consequences  of 
a  payment  which  the  terms  of  the 
divorce  or  separation  instrument  fix  as 
payable  for  the  support  of  a  child  of  the 
payor  spouse? 

A-15    A  payment  which  under  the 
terms  of  the  divorce  or  separation 
instrument  is  fixed  (or  treated  as  fixed) 
as  payable  for  the  support  of  a  child  of 
the  payor  spouse  does  not  qualify  as  an 
alimony  or  separate  maintenance 
payment.  Thus,  such  a  payment  is  not 
deductible  by  the  payor  spouse  or 
includible  in  the  income  of  the  payee 
spouse. 

Q-16    When  is  a  payment  fixed  (or 
treated  as  fixed)  as  payable  for  the 
support  of  a  child  of  the  payor  spouse? 

A-16    A  payment  is  fixed  as  payable 
for  the  support  of  a  child  of  the  payor 
spouse  if  the  divorce  or  separation 
instrument  specifically  designates  some 
sum  or  portion  (which  sum  or  portion 
may  fluctuate)  as  payable  for  the 
support  of  a  child  of  the  payor  spouse.  A 
payment  will  be  treated  as  fixed  as 
payable  for  the  support  of  a  child  of  the 
payor  spouse  if  the  payment  is  reduced 
(a)  on  the  happening  of  a  contingency 
relating  to  a  child  of  the  payor,  or  (b)  at 
a  time  which  can  clearly  be  associated 
with  such  a  contingency.  A  payment 
may  be  treated  as  fixed  as  payable  for 
the  support  of  a  child  of  the  payor 
spouse  even  if  other  separate  payments 
specifically  are  designated  as  payable 
for  the  support  of  a  child  of  the  payor 
spouse. 

Q-17    When  does  a  contingency 
relate  to  a  child  of  the  payor? 

A-17    For  this  purpose,  a  contingency 
relates  to  a  child  of  the  payor  if  it 
depends  on  any  event  relating  to  that 
child,  regardless  of  whether  such  event 
is  certain  or  likely  to  occur.  Events  that 
relate  to  a  child  of  the  payor  include  the 
following:  the  child's  attaining  a 
specified  age  or  income  level,  dying. 
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marrying,  leaving  school,  leaving  the 
spouse's  household,  or  gaining 
employment. 

Q-18    When  will  a  payment  b« 
treated  as  to  be  reduced  at  a  time  which 
can  clearly  be  associated  with  the 
happening  of  a  contingency  relating  to  a 
child  of  the  payor? 

A-18    There  are  two  situations, 
described  below,  in  which  payments 
which  would  otherwise  qualify  as 
alimony  or  separate  maintenance 
payments  will  be  presumed  to  be 
reduced  at  a  time  clearly  associated 
.^with  the  happening  of  a  contingency 
relating  to  a  child  of  the  payor.  In  all 
other  situations,  reductions  in  payments 
will  not  be  treated  as  clearly  associated 
with  the  happening  of  a  contingency 
relating  to  a  child  of  the  payor. 

The  first  situation  referred  to  above  is 
where  the  payments  are  to  be  reduced 
not  more  than  6  months  before  or  after 
the  date  the  child  is  to  attain  the  age  of 
18,  21,  or  local  age  of  majority.  The 
second  situation  is  where  the  payments 
are  to  be  reduced  on  two  or  more 
occasions  which  occur  not  more  than 
one  year  before  or  after  a  different  child 
of  the  payor  spouse  attains  a  certain  age 
between  the  ages  of  18  and  24,  inclusive. 
The  certain  age  referred  to  in  the 
preceding  sentence  must  be  the  same  for 
each  such  child,  but  need  not  be  a  whole 
number  of  years. 

The  presumption  in  the  two  situations 
described  above  that  payments  are  to  be 
reduced  at  a  time  clearly  associated 
with  the  happening  of  a  contingency 
relating  to  a  child  of  the  payor  may  be 
rebutted  (either  by  the  Service  or  by 
taxpayers]  by  showing  that  the  time  at 
which  the  payments  are  to  be  reduced 
was  determined  ind^endently  of  any 
contingencies  relating  to  the  children  of 
the  payor.  The  presumption  in  the  first 
situation  will  be  rebutted  conclusively  if 
the  reduction  is  a  complete  cessation  of 
alimony  or  separate  maintenance 
payments  during  the  sixth  post- 
separation  year  (described  in  A-21)  or 
upon  the  expiration  of  a  72-month 
period.  The  presumption  may  also  be 
rebutted  in  other  circumstances,  for 
example,  by  showing  that  alimony 
payments  are  to  be  made  for  a  period 
customarily  provided  in  the  local 
jurisdiction,  such  as  a  period  equal  to 
one-half  the  duration  of  the  marriage. 

Example:  A  and  B  are  divorced  on  )uly  1. 
1985.  when  their  children.  C  (bom  July  15. 
1970)  and  D  (bom  September  23, 1972).  are  14 
and  12.  respectively.  Under  the  divorce 
decree.  A  is  to  make  alimony  paymentg  to  B 
of  $2,000  per  month.  Such  payments  are  to  be 
reduced  to  $1,500  per  month  on  January  1. 
1991  and  to  $1,000  per  month  oo  January  1. 
1995.  On  January  1. 1991.  the  date  of  the  first 
reduction  in  payments.  C  will  be  20  years  5 


moBths  and  17  days  old.  On  January  1.  I98S. 
the  date  of  the  second  reduction  in  paymenls. 
D  will  be  22  years  3  months  and  S  days  old. 
Each  of  the  reductions  in  payments  is  to 
occur  not  more  than  one  year  l>efore  or  after 
a  different  child  of  A  attains  the  age  of  21 
years  and  4  months.  (Actually,  the  reductions 
are  to  occur  not  more  than  one  year  before  or 
after  C  and  D  attain  any  of  the  age*  21  years 
3  months  and  9  days  throu^  21  years  S 
months  and  17  days.)  Accordingly,  the 
reducttoos  will  be  presumed  to  clearly  be 
associated  with  the  happening  of  a 
contingency  relating  to  C  and  D.  Unless  this 
presumption  is  rebutted,  payments  under  the 
divorce  decree  equal  to  the  sum  of  the 
reduction  ($1,000  per  month)  will  be  treated 
as  fixed  for  the  support  of  the  children  of  A 
and  therefore  will  not  quahfy  as  alimony  or 
separate  maintenance  payments. 

(dj  Excess  front-loading  rules. 

Q-19    What  are  the  excess  front- 
loading  rules? 

A-19    The  excess  front-loading  rules 
are  two  special  rules  which  may  apply 
to  the  extent  that  payments  in  any 
calendar  year  exceed  SiaOOO.  The  Hrst 
rule  is  a  minimum  term  rule,  which  must 
be  met  in  order  for  any  annual  payment, 
to  the  extent  in  excess  of  $10,000,  to 
qualify  as  an  alimony  or  separate 
maintenance  payment  (see  A-2(n).  This 
rule  requires  that  alimony  or  separate 
maintenance  payments  be  called  for,  at 
a  minimum,  during  the  6  "post- 
separation  years  ".  The  second  rule  is  a 
recapture  rule  which  characterizes 
payments  retrospectively  by  requiring  a 
recalculation  and  inclusion  in  income  by 
the  payor  and  deducation  by  the  payee 
of  previously  paid  alimony  or  separate 
maintenance  payment  to  the  extent  that 
the  amount  of  such  payments  during  any 
of  the  6  "post-separation  years"  falls 
short  of  the  amount  of  payments  during 
a  prior  year  by  more  than  $10,000. 

Q-20     Do  the  excess  front-loading 
rules  apply  to  payments  to  the  extent 
that  annual  payments  never  exceed 
$10,000? 

A-20    No.  For  example,  A  is  to  make 
a  single  SiaoOO  payment  to  B.  Provided 
that  the  other  requirements  of  section  71 
are  met.  the  payment  will  qualify  as  an 
alimony  or  separate  maintenance 
payment.  If  A  were  to  make  a  single 
$15,000  payment  to  E  $10,000  of  the 
payment  would  quahfy  as  an  alimony  or 
separate  maintenance  payment  and 
$5,000  of  the  payment  would  be 
disqualified  under  the  minimum  term 
rule  because  payments  were  not  to  be 
made  for  the  minimum  period. 

Q-21     Do  you  excess  front-loading 
rules  apply  to  payments  received  under 
a  decree  described  in  section 
71(b)(2)(C)? 

A-21     No.  Payments  under  decrees 
described  in  section  71(b)(2)(C)  are  to  be 


disregarded  entirely  iat  purposes  of 
applying  the  excesa  front-loading  rules. 

Q-22    Both  the  minimum  term  rvic 
and  the  recapture  rule  refer  to  6  "post- 
separation  years".  What  are  the  6  "post 
separation  years'7 

A-22    The  6  "post-separation  jwars" 
are  the  6  eonsecutive  calendar  years 
beginning  with  the  first  calendar  year  in 
which  the  payor  pays  to  the  payee  an 
alimony  or  separate  maintenance 
payment  (except  a  payment  made  urvder 
a  decree  described  in  section 
71(b)(2)(C)).  Each  year  within  this  period 
is  referred  to  as  a  "post-separation 
year".  The  6-year  period  need  not 
commence  with  the  year  in  which  the 
spouses  separate  or  divorce,  or  with  the 
year  in  which  payments  under  the 
divorce  or  separation  instrument  are 
made,  if  no  payments  during  such  year 
qualify  as  alimony  or  separate 
maintenance  payments.  For  example,  a 
decree  for  the  divorce  of  A  and  B  is 
entered  in  October,  1985.  The  decree 
requires  A  to  make  monthly  payments  to 
B  commencing  November  1, 198S.  but  A 
and  B  are  members  of  the  same 
household  until  February  15, 1986  (and 
as  a  result,  the  payments  prior  to 
January  Id,  1986,  do  not  qualify  as 
alimony  payments).  For  purposes  of 
applying  the  excess  front-loading  rules 
to  payments  from  A  to  B,  the  6  calendar 
years  1986  through  1991  are  post- 
separation  years,  if  a  spouse  has  been 
making  payments  pursuant  to  a  divorce 
or  separation  instrument  described  in 
section  71(b)(2)  (A)  or  (B),  a 
modification  of  the  instrument  or  the 
substitution  of  a  new  instrument  (for 
example,  the  substitution  of  a  divorce 
decree  for  a  written  separation 
agreement)  will  not  result  in  the  creation 
of  additional  post-separation  years. 
However,  if  a  spouse  has  been  making 
payments  pursuant  to  a  divorce  or 
separation  instrument  described  in 
section  71(b)(2)(C),  the  6-year  period 
does  not  begin  until  the  ftrst  calendar 
year  in  which  alimony  or  separate 
maintenance  payments  are  made  under 
a  divorce  or  separation  instrument 
described  in  section  71(b)(2)  (A)  or  (B). 

Q-23     How  does  the  mmimuro  term 
rule  operate? 

A-23    The  minimum  term  rule 
operates  in  the  following  manner.  To  the 
extent  payments  are  made  in  excess  of 
$10,000,  a  payment  will  qualify  as  an 
alimony  or  separate  maintenance 
payment  only  if  ahmony  or  separate 
maintenance  payments  are  to  be  made 
in  each  of  the  6  post-separation  years 
For  example,  pursuant  to  a  divorce 
decree,  A  is  to  make  alimony  payments 
to  B  of  $20,000  in  each  of  the  5  calendar 
years  1985  through  1988,  A  is  to  make  no 
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payment  in  1990.  Under  the  minimum 
term  rule,  only  $10,000  will  qualify  as  an 
alimony  payment  in  each  of  the 
calendar  years  1985  through  1989.  If  the 
divorce  decree  also  required  A  to  make 
a  $1  payment  in  1990,  the  minimum  term 
rule  would  be  satisfied  and  $20,000 
would  be  treated  as  an  alimony 
payment  in  each  of  the  calendar  years 
1985  through  1989.  The  recapture  rule 
would,  however,  apply  for  1990.  For 
purposes  of  determining  whether 
alimony  or  separate  maintenance 
payments  are  to  be  made  in  any  year, 
the  possible  termination  of  such 
payments  upon  the  happening  of  a 
contingency  (other  than  the  passage  of 
time)  which  has  not  yet  occurred  is 
ignored  (unless  such  contingency  may 
cause  all  or  a  portion  of  the  payment  to 
be  treated  as  a  child  support  payment). 

Q-24    How  does  the  recapture  rule 
operate? 

A-24    The  recapture  rule  operates  in 
the  following  manner.  If  the  amount  of 
alimony  or  separate  maintenance 
payments  paid  in  any  post-separation 
year  (referred  to  as  the  "computation 
year")  falls  short  of  the  amount  of 
alimony  or  separate  maintenance 
payments  paid  in  any  prior  post- 
separation  year  by  more  than  $10,000, 
the  payor  must  compute  an  "excess 
amount"  for  the  computation  year.  The 
excess  amount  for  any  computation  year 
is  the  sum  of  excess  amounts 
determined  with  respect  to  each  prior 
post-separation  year.  The  excess 
amount  determined  with  respect  to  a 
prior  post-separation  year  is  the  excess 
of  (1)  the  amount  of  alimony  or  separate 
maintenance  payments  paid  by  the 
payor  spouse  during  such  prior  post- 
separation  year,  over  (2)  the  amount  of 
the  alimony  or  separate  maintenance 
payments  paid  by  the  payor  spouse 
during  the  computation  year  plus 
$10,000.  For  purposes  of  this  calculation, 
the  amount  of  alimony  or  separate 
maintenance  payments  made  by  the 
payor  spouse  during  any  post-separation 
year  preceding  the  computation  year  is 
required  by  any  excess  amount 
previously  determined  with  respect  to 
such  year.  The  rules  set  forth  above  may 
be  illustrated  by  the  following  example. 
A  makes  alimony  payments  to  B  of 
$25,000  in  1985  and  $12,000  in  1986.  The 
excess  amount  with  respect  to  1985  that 
is  recaptured  in  1986  is  $3,000  ($25,000- 
($12,000  + $10,000)).  For  purposes  of 
subsequent  computation  years,  the 
a.mount  deemed  paid  in  1985  is  $22,000. 
If  A  makes  alimony  payments  to  B  of 
$1,000  in  1987,  the  excess  amount  that  is 
recaptured  in  1987  will  be  $12,000.  This 
is  the  sum  of  an  $11,000  excess  amount 
with  respect  to  1985 


($22,000 -$1 .000 -t- $10,000))  and  a  $1,000 
excess  amount  with  respect  to  1986 
($12,000- ($1,000 -I-  $10,000)).  If,  prior  to 
the  end  of  1990,  payments  decline 
further,  additional  recapture  will  occur. 
The  payor  spouse  must  include  the 
excess  amount  in  gross  income  for  his/ 
her  taxable  year  begining  with  or  in  the 
computation  year  The  payee  spouse  is 
allowed  a  deduction  for  the  excess 
amount  in  computing  adjusted  gross 
income  for  his/her  taxable  year 
beginning  with  or  in  the  computation 
year.  However,  the  payee  spouse  must 
compute  the  excess  amount  by  reference 
to  the  date  when  payments  were  made 
and  not  when  payments  were  received. 

Q-25     What  are  the  exceptions  to  the 
recapture  rule? 

A-25    Apart  from  the  $10,000 
threshold  for  application  of  the 
recapture  rule,  there  are  three 
exceptions  to  the  recapture  rule.  The 
first  exception  is  for  payments  received 
under  temporary  support  orders 
described  in  section  71(b)(2)(C)  (see  A- 
21).  The  second  exception  is  for  any 
payment  made  pursuant  to  a  continuing 
liability  over  the  period  of  the  post- 
separation  years  to  pay  a  fixed  portion 
of  the  payor's  income  from  a  business  or 
property  or  from  compensation  for 
employment  or  self-employment.  The 
third  exception  is  where  the  alimony  or 
separate  manitenance  payments  in  any 
post-separation  year  cease  by  reason  of 
the  death  of  the  payor  or  payee  or  the 
remarriage  (as  defined  under  applicable 
local  law)  of  the  payee  before  the  close 
of  the  computation  year.  For  example, 
pursuant  to  a  divorce  decree.  A  is  to 
make  cash  payments  to  B  of  $30,000  in 
each  of  the  calendar  years  1985  through 
1990.  A  makes  cash  payments  of  $30,000 
in  1985  and  $15,000  in  1986,  in  which 
year  B  remarries  and  A's  alimony 
payments  cease.  The  recapture  rule  does 
not  apply  for  1986  or  any  subsequent 
year.  If  alimony  or  separate 
maintenance  payments  made  by  A 
decline  or  cease  during  a  post- 
separation  year  for  any  other  reason 
(including  a  failure  by  the  payor  to  make 
timely  payments,  a  modification  of  the 
divorce  or  separation  instrument,  a 
reduction  in  the  support  needs  of  the 
payee,  or  a  reduction  in  the  ability  of  the 
payor  to  provide  support)  excess 
amounts  with  respect  to  prior  post- 
separation  years  will  be  subject  to 
recapture. 

(e)  Effective  dates 

Q-26    When  does  section  71,  as 
amended  by  the  Tax  Reform  Act  of  1984. 
become  effective? 

A-26    Generally,  section  71,  as 
amended,  is  effective  with  respect  to 
divorce  or  separation  instruments  (as 


defined  in  section  71(b)(2))  executed 
after  December  31, 1984.  If  a  decree  of 
divorce  or  separate  maintenance 
executed  after  December  31. 1984, 
incorporates  or  adopts  without  change 
the  terms  of  the  alimony  or  separate 
maintenance  payments  under  a  divorce 
or  separation  instrument  executed 
before  January  1, 1985,  such  decree  will 
be  treated  as  executed  before  January  1. 
1985.  A  change  in  the  amount  of  alimony 
or  separate  maintenance  payments  or 
the  time  period  over  which  such 
payments  are  to  continue,  or  the 
addition  or  deletion  of  any 
contin^ncies  or  conditions  relating  to 
such  payments  is  a  change  in  the  terms 
of  the  alimony  or  separate  maintenance 
payments.  For  example,  in  November 
1984,  A  and  B  executed  a  written 
separation  agreement.  In  February  1985, 
a  decree  of  divorce  is  entered  in 
substitution  for  the  written  separation 
agreement.  The  decree  of  divorce  does 
not  change  the  terms  of  the  alimony  A 
pays  to  B.  The  decree  of  divorce  will  be 
treated  as  executed  before  January  1. 
1985  and  hence  alimony  payments  under 
the  decree  will  be  subject  to  the  rules  of 
section  71  prior  to  amendment  by  the 
Tax  Reform  Act  of  1984.  If  the  amount  or 
time  period  of  the  alimony  or  separate 
maintenance  payments  are  not  specified 
in  the  pre-1985  separation  agreement  or 
if  the  decree  of  divorce  changes  the 
amount  or  term  of  such  payments,  the 
decree  of  divorce  will  not  be  treated  as 
executed  before  January  1, 1985,  and 
alimony  payments  under  the  decree  will 
be  subject  to  the  rules  of  section  71,  as 
amended  by  the  Tax  Reform  Act  of  1984. 

Section  71,  as  amended,  also  applies 
to  any  divorce  or  separation  instrument 
executed  (or  treated  as  executed)  before 
January  1, 1985  that  has  been  modified 
on  or  after  January  1, 1985,  if  such 
modification  expressly  provides  that 
section  71,  as  amended  by  the  Tax 
Reform  Act  of  1984,  shall  apply  to  the 
instrument  as  modified.  In  this  case, 
section  71,  as  amended,  is  effective  with 
respect  to  payments  made  after  the  date 
the  instrument  is  modified. 

Par.  3.  New  §  1.215-lT  is  added 
immediately  after  §  1.215-1  to  read  as 
follows: 

§  1.215-1T    Alimony,  etc.,  payiiMnts 
(temporary). 

Q-1     What  information  is  required  by 
the  Internal  Revenue  Service  when  an 
alimony  or  separate  maintenance 
payment  is  claimed  as  a  deduction  by  a 
payor? 

A-1     The  payor  spouse  must  include 
on  his/her  first  filed  return  of  tax  (Form 
1040)  for  the  taxable  year  in  which  the 
payment  is  made  the  payee's  social 


Federal  Register  /  Vol.  49.  No.  171  /  Friday,  August  31,  1984  /  Rules  and  Regulations 


security  number,  which  the  payee  is 
required  to  furnish  to  the  payor.  For 
penalties  applicable  to  a  payor  spouse 
who  fails  to  include  such  information  on 
his/her  return  of  tax  or  to  a  payee 
spouse  who  fails  to  furnish  his/her 
social  security  number  to  the  payor 
spouse,  see  section  6676. 

Par.  4.  New  §  1.152-4T  is  added 
immediately  after  §  1.152-4  to  read  as 
follows: 


34459 


§  1.152-4T    Dependency  exemption  in  m« 
case  of  a  child  of  divorced  parent,  etc. 
(temporary). 

(a)  In  general. 

Q-1     Which  parent  may  claim  the 
dependency  exemption  in  the  case  of  a 
child  of  divorced  or  separated  parents? 

A-1     Provided  the  parents  together 
would  have  been  entitled  to  the 
dependency  exemption  had  they  been 
married  and  filmg  a  jomt  return,  the 
parent  having  custody  of  a  child  for  the 
greater  portion  of  the  year  (the  custodial 
parent)  will  generally  be  entitled  to  the 
dependency  exemption.  This  rule 
applies  to  parents  not  living  together 
during  the  last  6  months  of  the  calendar 
year,  as  well  as  those  divorced  or 
separated  under  a  separation 
agreement. 

Q-2     Are  there  any  exceptions  to  the 
general  rule  in  A-1? 

A-2    Yes.  there  are  three  exceptions. 
The  general  rule  does  not  apply  (i)  if  a 
multiple  support  agreement  is  in  effect 
(see  section  152(c]),  (ii)  if  a  decree  or 
agreement  executed  prior  to  January  1, 
1985  provides  that  the  custodial  parent 
has  agreed  to  release  his  or  her  claim  to 
the  dependency  exemption  to  the 
noncustodial  parent  and  the 
noncustodial  parent  provides  at  least 
S600  of  support  to  the  child  (see  section 
152(e)(4)),  or  (iii)  if  the  custodial  parent 
relinquishes  the  exemption  in  the 
manner  described  in  A-3. 

Q-3     How  may  the  exemption  for  a 
dependent  child  be  claimed  by  a 
noncustodial  parent? 

A-3     A  noncustodial  parent  may 
claim  the  exemption  for  a  dependent 
child  only  if  the  noncustodial  parent 
attaches  to  his/her  income  tax  return  for 
the  year  of  the  exemption  a  written 
declaration  from  the  custodial  parent 
stating  that  he/she  will  not  claim  the 
child  as  a  dependent  for  the  taxable 
year  begining  in  such  calendar  year.  The 
written  declaration  may  be  made  on  a 
form  to  be  provided  by  the  Service  for 
this  purpose.  Once  the  Service  has 
released  the  form,  any  declaration  made 
other  than  on  the  official  form  shall 
conform  to  the  substance  of  such  form. 

Q-4     For  what  period  may  a  custodial 
parent  release  to  the  noncustodial 


parent  a  claim  to  the  exemption  for  a 
dependent  child? 

A-4    The  exemption  may  be  released 
for  a  single  year,  for  a  number  of 
specified  years  (for  example,  alternate 
years),  or  for  all  future  years,  as 
specified  in  the  declaration.  If  the 
exemption  is  released  for  more  than  one 
year,  the  original  release  must  be 
attached  to  the  return  of  the 
noncustodial  spouse  and  a  copy  of  such 
release  must  be  attached  to  his/her 
return  for  each  succeeding  taxable  year 
for  which  he/she  claims  the  dependency 
exemption. 

Q-5     May  only  the  custodial  parent 
claim  a  deduction  under  section  213(d) 
for  medical  expenses  paid  by  the  parent 
or  an  income  exclusion  under  section 
105(b)  for  medical  expenses  paid  by  an 
employer  for  a  dependent  child? 

A-5     No.  Under  the  new  rules,  if  a 
child  receives  over  half  of  his  support 
during  the  calendar  year  from  his 
parents  who  are  divorced  or  legally 
separated  under  a  decree  of  divorce  or 
separate  maintenance,  or  who  are 
separated  under  a  written  separation 
agreement,  that  child  will  be  treated  as 
a  dependent  of  both  parents  for 
purposes  of  sections  105(b)  and  213(d). 
Thus,  a  parent  can  deduct  medical 
expenses  paid  by  that  parent  for  a  child 
even  though  a  dependency  exemption 
for  the  child  is  claimed  by  the  other 
parent.  The  special  rule  of  sections 
103(b)  and  213(dj  does  not  apply  where 
over  half  of  the  support  of  a  child  is 
treated  as  having  been  received  from  a 
person  under  the  provisions  of  section 
152(c)  (relating  to  multiple  support 
agreements).  ^ 

Q-6    When  does  section  152(e),  as 
amended  by  the  Tax  Reform  Act  of  1984, 
become  effective? 

A-6     Section  152(e).  as  amended,  is 
effective  with  respect  to  dependency 
exemptions  for  taxable  years  beginning 
after  December  31, 1984. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections 
1041(d)(4)  (98  Stat.  798,  26  U.S.C. 
l()41(d)(4)),  152(e)(2)(A)  (98  Stat.  802,  26 
U.S.C.  152(e)(2)(A)),  215(c)  (98  Stat.  800, 
26  U.S.C.  215(c))  and  7805  (68A  Stat.  917, 
26  U.S.C.  7805)  of  the  Internal  Revenue 
Code  of  1954.  Approved  by  the  Office  of 


Managementjnd  Budget  under  control 
number  1545-0074. 
Roscoa  L.  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 
August  17. 1984. 

Approved: 
Ronald  A.  Peariman, 

Acting  Assistant  Secretary  of  the  Treasury. 
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26  CFR  Part  1 

[T.D.  79711 

Income  Tax;  Taxabt*  Years  Beginning 
After  Deceint>er  31, 1953;  Return* 
Relating  to  Foreclosures  and 
Abandonments  of  Security 

agency:  Internal  Revenue  Service, 

Treasury. 

ACnOM:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
requirement  of  reporting  abandonments, 
foreclosures,  and  other  acquisitions  of 
property  securing  indebtedness. 
Changes  to  the  applicable  law  were 
made  by  the  Tax  Refom  Act  of  1984. 
The  regulations  affect  any  person  who. 
in  connection  with  a  trade  or  business, 
lends  money  secured  by  property,  and 
who  later  either  acquires  an  interest  in 
any  property  securing  the  indebtedness, 
or  has  reason  to  know  that  the  property 
which  is  security  for  the  indebtedness 
has  been  abandoned.  The  regulations 
provide  these  persons  with  the  guidance 
necessary  to  comply  with  the  law.  In 
addition,  the  text  of  the  temporary 
regulations  set  forth  in  this  document 
serves  as  the  text  of  the  proposed 
rulemaking  in  the  Proposed  Rules 
sev':tion  of  this  issue  of  the  Federal 
Register. 

DATES:  The  regulations  are  effective  for 
acquisitions  and  abandonments  of 
property  after  December  31.  1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW.. 
Washington.  D.C.  2C224.  Attention: 
CC:LR:T.  202-566-3238  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  reporting  of 
abandonments,  foreclosures,  and  other 
acquisitions  of  property  securing 
indebtedness  under  section  6050}  of  the 
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Internal  Revenue  Code  of  1954,  as  added 
to  the  Code  by  section  148  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  687).  The 
temporary  regulations  will  remain  in 
effect  until  superseded  by  final 
regulations  on  this  subject.  In  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register  is  a  notice  of 
proposed  rulemaking  relating  to 
information  reporting  of  transfers  of 
security  to  persons  other  than  the  lender 
under  section  6050j(f)  of  the  Internal 
Revenue  Code  of  1954.  as  added  to  the 
Code  by  section  148  of  the  Tax  Reform 
Actof  1984  (98  Stat.  688). 

Explanation  of  Provisions 

Section  6050)  provides  that  an 
information  return  must  be  made  by  any 
person  who.  in  connection  with  a  trade 
or  busmess,  lends  money  secured  by 
property,  and  who  later  either  acquires 
an  interest  in  the  property  or  has  reason 
to  know  the  property  has  been 
dbandoned.  Any  person  required  to 
make  an  information  return  under 
section  6050]  must  also  furnish  a 
statement  to  the  applicable  taxpayer  (or 
taxpayers)  on  or  before  January  31  of 
the  calendar  year  following  the  year  in 
which  the  acquisition  or  abandonment 
of  property  occurs.  Section  6050)  is 
effective  for  acquisitions  and 
abandonments  of  property  after 
December  31. 1984. 

Due  to  the  effective  date  of  section 
6050).  there  is  a  need  for  immediate 
guidance  so  that  persons  subject  to 
section  6050)  can  make  preparations  to 
comply  with  these  provisions.  Therefore, 
these  regulations  have  been  drafted  in 
question  and  answer  format  in  order  to 
facilitate  their  timely  publication.  No 
inference  should  be  drawn,  however, 
regarding  issues  not  raised  herein  or 
regarding  the  inclusion  of  certain 
questions,  and  not  others,  in  these 
regulations.  The  regulations  provide 
rules  relating  to  the  reporting 
requirements  of  section  6050),  including 
the  persons  and  property  subject  to  the 
reporting  requirement,  the  information 
required  to  be  reported,  and  when  a 
person  has  reason  to  know  that  property 
which  secures  a  loan  has  been 
abandoned. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
regulation  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  or  the 
Treasury  and  0MB  implementation  of 
the  Order  dated  April  29, 1983. 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 


apply  and  a  Regulatory  Impact  Analysis 
is  not  required  for  this  rule. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  15457-0877. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Annette  ).  Guarisco  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subiects  in  26  CFR  Parts 
1.6001-1— 1  6109-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows; 

PARTI— (AMENDED] 

The  following  new  §  1.6050J-1T  shall 
be  added  at  the  appropriate  place. 

§  1 .60S0J- 1 T    Questions  and  answers 
concerning  Information  returns  relating  to 
foreclosures  and  abandonments  of 
security. 

The  following  questions  and  answers 
relate  to  the  requirement  of  reporting 
foreclosures  and  abandonments  of 
security  under  section  6050)  of  the 
Internal  Revenue  Code  Act  of  1954,  as 
added  by  section  148  of  the  Tax  Reform 
Act  of  1984  (98  Stat.  687). 

Requirement  of  Reporting 

In  General 

Q-1:  What  does  section  60.'SO)  provide 
with  respect  to  the  reporting  of 
acquisitions  and  abandonments  of 
property  that  secures  indebtedness? 

A-1:  Section  6050)  provides  that  an 
information  return  must  be  made  by  any 
person  who.  in  connection  with  a  trade 
or  business  conducted  by  the  person 
(except  as  provided  in  A-13),  lends 
money  and,  in  full  or  partial  satisfaction 
of  the  debt,  acquires  an  interest  in  any 
property  that  is  security  for  the  debt,  or 
has  reason  to  know  that  the  property 
has  been  abandoned.  For  purposes  of 
these  questions  and  answers,  a  person 
who  lends  money  in  connection  with  a 


trade  or  business  is  referred  to  as  a 

"lender". 

Trade  or  Business  Requirement 

Q-2:  Must  a  person  be  in  the  trade  or 
business  of  lending  money  in  order  to  be 
subject  to  the  reporting  requirement  of 
this  section? 

A-2:  No.  A  person  does  not  have  to  be 
in  the  trade  or  business  of  lending 
money  to  be  subject  to  this  reporting 
requirement.  Thus,  if  L  sells  automobiles 
and  lends  money  to  B  to  enable  B  to 
purchase  an  automobile  from  L  for  use 
in  Bs  trade  or  business,  and  that 
automobile  is  security  for  the  loan,  L 
would  be  subject  to  this  reporting 
requirement.  Similarly,  if  P  promotes 
interests  in  an  oil  well,  and  lends  money 
to  I  to  enable  I  to  invest  in  the  oil  well 
which  is  security  for  the  loan,  P  would 
be  subject  to  this  reporting  requirement. 

Q-3:  How  does  the  reporting 
requirement  apply  in  the  case  of  pools, 
fixed  investment  trusts,  or  other  similar 
arrangements  through  which  undivided 
beneficial  interests  or  participations  in 
indebtedness  are  offered? 

A-3:  In  these  cases,  the  owners  of  the 
undivided  beneficial  interests  or 
participations  are  not  subject  to  this 
reporting  requirement.  Instead,  the 
trustee,  record  owner,  or  person  acting 
in  a  similar  capacity  is  treated  as  the 
lender  for  purposes  of  this  reporting 
requirement  and  is  the  party  required  to 
report.  For  purposes  of  both  section 
6050)  and  the  applicable  penalty 
provisions,  only  one  return  and  one 
statement  must  be  filed  with  respect  to 
each  loan  or  other  evidence  of 
indebtedness.  For  situations  when  more 
than  one  return  or  statement  must  be 
filed,  see  A-29,  A-31.  and  A-41.  The 
trustee,  record  owner,  or  person  acting 
in  a  similar  capacity,  rather  than  the 
owners  of  beneficial  interests  or 
participations,  is  subject  to  the 
applicable  penalty  provisions  (see  A- 
43). 

Q-4:  How  does  the  reporting 
requirement  apply  in  the  case  of 
corporate,  tax-exempt,  or  other  bank 
issues? 

A-4:  In  these  cases,  the  owners  or 
holders  of  a  bond  issue  are  not  required 
to  report.  Instead,  the  trustee  or  person 
acting  in  a  similar  capacity  is  treated  as 
the  lender  for  purposes  of  this  reporting 
requirement  and  is  the  party  required  to 
report.  For  purposes  of  both  section 
6050)  and  the  applicable  penalty 
provisions,  only  one  return  and  one 
statement  must  be  filed  with  respect  to  a 
bond  issue.  For  situations  when  more 
than  one  return  or  statement  must  be 
filed,  see  A-29.  A-31,  and  A-41.  The 
trustee  or  person  acting  in  a  similar 
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capacity,  rather  than  the  owners  or 
holders  of  a  bond  issue,  is  subject  to  the 
applicable  penalty  provisions  (see  A- 
43). 

Property  Subject  to  Reporting 

Q-5:  Does  the  reporting  requirement 
apply  to  all  types  of  property  securing 
indebtedness? 

A-5:  No.  The  reporting  requirement 
does  not  apply  to  any  loan  made  to  an 
individual  and  secured  by  an  interest  in 
tangible  personal  property  which  is 
neither  held  for  investment  nor  used  in  a 
trade  or  business.  For  rules  governing 
when  the  reporting  requirment  applies  to 
tangible  personal  property  of  a  type 
ordinarily  used  for  personal  purposes, 
see  A-8. 

Q-6;  Does  the  reporting  requirement 
apply  when  property  securing 
indebtedness  is  held  both  for  personal 
use  and  for  use  in  a  trade  or  business? 

A-6:  Yes.  The  reporting  requirement 
applies  when  property  securing 
indebtedness  is  held  both  for  personal 
use  and  for  use  in  a  trade  or  business. 
Similarly,  the  reporting  requirement 
applies  when  the  borrower  holds  such 
property  both  for  personal  use  and  for 
investment  purposes. 

Q-7:  Does  the  reporting  requirement 
apply  to  indebtedness  secured  by  a 
personal  residence? 

A-7:  Yes.  A  lender  is  subject  to  the 
reporting  requirement  if  the  property 
that  is  security  for  the  loan  is  real 
property,  including  a  personal  residence, 
whether  or  not  held  for  investment  or 
used  in  a  trade  or  business. 

Q-8:  In  the  case  of  a  loan  made  to  an 
individual  and  secured  by  personal 
property  of  a  type  that  is  ordinarily  used 
for  personal  purposes,  how  does  a 
lender  know  whether  such  property  is 
used  in  a  trade  or  business  or  held  for 
investment  purposes? 

A-8:  In  the  case  of  a  loan  made  to  an 
individual  and  secured  by  personal 
property  of  a  type  that  is  ordinarily  used 
for  personal  purposes,  such  as  an 
automobile,  computer,  or  boat,  the 
lender  is  subject  to  the  reporting 
requirement  if  the  lender  knows  that  the 
property  will  be  used  in  a  trade  or 
business  or  held  for  investment 
purposes.  For  this  purpose,  a  lender 
knows  information  if  the  information  is 
included  on  the  books  and  records  of  the 
lender  or  its  agents  pertaining  to  the 
loan,  or  is  known  by  the  lender  or 
agent's  officers,  partners,  principals  or 
employees,  but  only  if  such  information 
was  acquired  in  the  course  of  their 
ordinary  business  activities  on  behalf  of 
the  lender.  For  example,  if  a  borrower 
indicates  on  the  loan  agreement  or 
disclosure  statement  that  the  borrower 
intends  to  use  the  property  securing  the 


loan  in  (he  borrower's  trade  or  business, 
the  lender  is  subject  to  this  reporting 
requirement.  Similarly,  if  the  borrower 
notifies  the  lender  that  the  borrower 
intends  to  convert  the  property  from 
personal  use  to  use  in  a  trade  or 
business,  the  lender  is  subject  to  the 
reporting  requirement. 

Q-9:  If  a  lender  maintains  a  system 
under  which  the  lender  classifies  loans 
according  to  the  use  of  property  that 
secures  the  loan  (such  as  use  in  a  trade 
or  business  or  personal  use),  may  the 
lender  rely  on  this  system,  in 
determining  whether  the  reporting 
requirement  applies? 

A-9:  Yes.  A  lender  may  rely  on  the 
classification  system  to  determine 
whether  the  reporting  requirement 
applies,  provided  that  the  classification 
system  is  designed  and  reasonably 
maintained  to  ensure  accuracy  in 
identifying  the  use  of  property 

Acquisition  of  an  Interest 

Q-10;  For  purposes  of  the  reporting 
requirement,  when  is  a  lender  treated  as 
acquiring  an  interest  in  property  that  is 
security  for  indebtedness? 

A-10:  In  general,  an  interest  in 
property  is  acquired  on  the  earlier  of  the 
date  title  is  transferred  to  the  lender  or 
the  date  possession  and  the  burdens  and 
benefits  of  ownership  are  transferred  to 
the  lender.  If  State  or  other  applicable 
law  provides  for  an  objection  period 
within  which  the  borrower  and  other 
appropriate  parties  may  object  to  the 
lender's  proposal  to  retain  the  property 
in  satisfaction  of  the  indebtedness,  a 
lender  is  treated  as  acquiring  an  interest 
in  the  property  on  the  date  this  objection 
period  expires.  If  the  lender  purchases 
the  property  at  a  sale  held  to  satisfy  the 
indebtedness,  such  as  at  a  foreclosure  or 
execution  sale,  the  lender  is  treated  as 
acquiring  an  interest  in  the  property  on 
the  later  of  the  date  of  the  sale  or  the 
date  the  borrower's  right  of  redemption, 
if  any,  expires.  See  A-15  for  rules 
governing  reporting  when  a  party  other 
than  the  lender  acquires  property 
securing  indebtedness  at  a  foreclosure, 
execution  or  similar  sale. 

Q-11:  If  a  lender  takes  possession  of 
property  that  is  security  for  a  loan  for  a 
limited  purpose,  such  as  completing 
construction  on  or  improvement  to  the 
property,  is  the  lender  treated  as  having 
acquired  an  interest  in  the  property  at 
that  point? 

A-11:  No.  The  lender  in  these 
circumstances  in  not  treated  as 
acquiring  an  interest  in  the  property. 
However,  the  lender  must  report  if  he 
later  acquires  an  interest  in  the  property 
in  full  or  partial  satisfaction  of  the 
indebtedness  (see  A-10  or  A-15). 


Indirect  Acquisition 

Q-12:  If  a  lender  acquires  an  interest 
in  a  partnership,  trust,  or  other  entity  in 
full  or  partial  satisfaction  of  a  loan  that 
is  secured  by  the  assets  or  property 
owned  by  the  partnership,  trust,  or  other 
entity,  is  the  lender  treated  as  acquiring 
an  interest  in  the  property  .securing  the 
loan? 

A-12;  Yes,,  A  lender  in  this  case 
acquires  an  interest  in  the  underlying 
assets  or  property  and  the  reporting 
requirements  of  this  section  apply  to  the 
acquisition  of  that  interest  in  a 
partnership,  trust,  or  other  entity. 

Treatment  of  Governmental  Units 

Q-13:  How  does  the  reporting 
requirement  apply  to  a  governmental 
unit? 

A-13:  A  governmental  unit  (or  any 
agency  or  instrumentality  thereof)  which 
lends  money  secured  by  property  is 
subject  to  the  reporting  requirement 
without  regard  to  the  requirement  that 
the  money  be  lent  in  connection  with  a 
trade  or  business.  A  governmental  unit 
(or  any  agency  or  instrumentality 
thereof)  subject  to  the  reporting 
requirement  must  designate  an  officer  or 
employee  to  make  the  return.  T^e  officer 
or  employee  appropriately  designated 
must  make  the  return  in  the  form  and 
manner  prescribed  by  this  section. 

Notification  of  Sale  Under  Section 
7425(b) 

Q-14:  Does  a  return  filed  as  required 
under  this  section  constitute  a 
notification  of  sale  under  section 
7425(b)? 

A-14:  No.  A  return  filed  under  this 
section  is  not  considered  a  notification 
of  sale  under  section  7425(b). 

Sale  to  Third  Party 

Q-15:  If  a  party  other  than  the  lender 
purchases  property  securing  a  loan  at  a 
foreclosure,  execution,  or  similar  sale, 
must  the  lender  report  under  this 
section? 

A-15:  Yes.  The  lender  must  report  if  a 
party  other  than  the  lender  purchases 
property  securing  the  lender's  loan  at  a 
foreclosure,  execution,  or  similar  sale.  If 
the  proceeds  of  that  sale  are  applied  to 
satisfy  all  or  any  portion  of  the  lender's 
loan,  the  lender  must  treat  the  property 
as  having  been  abandoned.  The  lender 
will  be  treated  as  having  reason  to  know 
that  the  property  has  been  abandoned 
as  of  the  date  of  the  sale  (see  A-19).  If 
no  proceeds  of  such  a  sale  are  made 
available  to  satisfy  any  portion  of  the 
lender's  loan  but  the  lender's  security 
interest  foreclosed  upon  is  terminated, 
reduced,  or  otherwise  impaired  by 
reason  of  the  sale,  the  lender  will  be 
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treated  as  having  reason  to  know  that 
the  property  has  been  abandoned  as  of 
the  date  of  the  sale  (see  A-19). 

Treatment  of  Foreign  Borrowers 

Q-16:  How  does  the  reporting 
requirement  apply  in  the  case  of  foreign 
borrowers  where  the  property  securing 
the  loan  is  located  outside  the  United 
States? 

A-16:  No  reporting  is  required  where 
both  of  the  following  requirements  are 
met:  (a)  The  property  securing  the  loan 
is  located  outside  the  United  States,  and 
(b)  at  any  time  before  the  lender  is 
required  to  report,  the  borrower 
furnishes  the  lender  with  a  statement, 
signed  upon  penalty  of  perjury,  that  he 
is  an  exempt  foreign  person  (unless  an 
employee  or  other  agent  of  the  lender 
who  is  responsible  for  receiving  or 
reviewing  these  statements  has  actual 
knowledge  that  the  statement  is 
incorrect).  For  purposes  of  this  section, 
the  borrower  is  an  exempt  foreign 
person  if  he: 

(1)  Is  not  a  citizen  of  the  United 
States,  a  resident  of  the  United  States,  a 
person  treated  as  a  resident  of  the 
United  States  by  reason  of  an  election 
under  section  6013  (g)  or  (h)  or  a  United 
States  corporation  or  other  United 
States  entity; 

(2)  Is  not  subject  to  the  provisions  of 
section  877;  and 

(3)  At  the  time  the  statement  is 
furnished,  is  not.  or  reasonably  expects 
not  to  be,  engaged  in  a  trade  or  business 
in  the  United  States  during  the  current 
year  in  connection  with  the  loan  or 
property  securing  the  loan. 

If,  after  providing  the  statement,  the 
borrower  ceases  to  be  an  exempt  foreign 
person,  he  must  so  notify  the  lender  in 
writing  within  30  days  of  this  change  in 
status.  If  the  lender  is  so  notified,  this 
exemption  from  the  reporting 
requirement  no  longer  applies. 

Abandonments 

Q-17:  For  purposes  of  this  reportmg 
requirement,  when  has  an  abandonment 
occurred? 

A-17:  An  abandonment  has  occurred 
when  the  objective  facts  and 
circumstances  indicate  that  the 
borrower  intended  to  and  has 
permanently  discarded  the  property 
from  use. 

Q-18:  Does  the  fact  that  a  lender 
knows  or  has  reason  to  know  of  an 
abandonment  of  property  securing  a 
loan  mean  that  the  borrower  is  entitled 
to  an  abandonment  loss? 

A-18:  No.  The  definition  of  an 
abandonment  of  property  securing  a 
loan  in  A-17  applies  only  for  purposes 
of  this  reporting  requirement  and  is  not 
intended  to  apply  for  other  purposes. 


such  as  determining  whether  a  borrower 
would  be  entitled  to  an  abandonment 
loss. 

Q-19:  Under  what  circumstances  will 
a  lender  be  considered  to  have  reason  to 
know  that  property  which  is  security  for 
a  loan  has  been  abandoned? 

A-19:  Whether  a  lender  has  reason  to 
know  that  property  which  is  security  for 
a  loan  has  been  abandoned  is  to  be 
determined  with  reference  to  all  the 
facts  and  circumstances  T;onceming  the 
status  of  the  property.  When  the  lender 
in  the  ordinary  course  of  business 
becomes  aware  or  should  become  aware 
of  circumstances  indicating  that  the 
property  has  been  abandoned,  the 
lender  will  be  deemed  to  know  all  the 
information  that  would  have  been 
discovered  through  a  reasonable 
inquiry.  For  example,  if  a  borrower  has 
failed  (without  adequate  explanation)  to 
make  payments  on  the  loan  for  a 
substantial  period,  the  lender  must  make 
a  reasonable  inquiry  to  determine 
whether  there  has  been  an 
abandonment.  If  a  reasonable  inquiry 
would  reveal  objective  facts  and 
circumstances  indicating  that  the 
borrower  intended  to  and  has 
permanently  discarded  the  property 
from  use,  then  the  lender  has  reason  to 
know  that  the  property  has  been 
abandoned.  If  a  lender  knows  or  has 
reason  to  know  that  the  property  has 
been  abandoned  and  reasonably 
expects  to  commence  foreclosure, 
execution  sale,  or  similar  proceedings, 
see  A-20. 

Q-20:  If  a  lender  has  reason  to  know 
that  property  that  is  security  for  a  loan 
has  been  abandoned  and  reasonably 
expects  to  commence  within  three 
months  foreclosure,  execution  sale,  or 
similar  proceedings,  is  reporting  of  the 
abandonment  required? 

A-20:  In  these  circumstances,  the 
lender  need  not  report  as  of  the  date  he 
knows  or  has  reason  to  know  that  the 
property  has  been  abandoned.  Instead, 
the  lender  must  report  as  of  the  date  he 
acquires  an  interest  in  the  property  or  a 
third  party  purchases  the  property  at  a 
foreclosure,  execution  or  similar  sale 
(see  A-10  and  A-15).  In  any  other  case, 
the  lender  must  report  as  of  the  date  the 
lender  knows  or  has  reason  to  know 
that  the  property  has  been  abandoned 
(see  A-18). 

Q-21:  If  a  lender  has  reason  to  know 
that  property  that  is  security  for  a  loan 
has  been  abandoned  and  reasonably 
expects  to  commence  within  three 
months  foreclosure,  execution  sale  or 
similar  proceedings  but  in  fact  does  not 
commence  such  proceedings  within  the 
three  month  period,  must  the  lender 
report? 


A-21:  Yes.  In  these  circumstances,  the 
lender's  obligation  to  report  the 
abandonment  arises  at  the  close  of  the 
three  month  period.  For  example,  if  on 
December  31. 1985.  a  lender  first  has 
reason  to  know  that  property  securing 
his  loan  has  been  abandoned  and 
reasonably  expects  to  commence 
foreclosure  proceedings  within  three 
months,  the  lender  is  not  required  to 
report  as  of  December  31. 1985  (see  A- 
20).  However,  if  the  lender  does  not  in 
fact  commence  foreclosure  proceedings 
by  March  31. 1986.  the  lender's 
obligation  to  report  arises  on  this  date. 
The  lender  must  provide  information  on 
the  abandonment  under  A-27  as  of  the 
date  the  lender  first  had  reason  to  know 
of  the  abandonment  (December  31. 
1985).  The  lender  must  file  the  return 
required  under  this  section  with  the 
Internal  Revenue  Service  on  or  before 
February  28, 1987,  and  furnish  a 
statement  to  the  borrower  on  or  before 
January  31. 1987  (see  A-33  and  A-40). 

Subsequent  Holder  of  a  Loan 

Q-22:  To  whom  does  the  reporting 
requirement  apply  when  a  person  lends 
money  secured  by  property  and 
subsequently  transfers  his  interest  in  the 
indebtedness  to  another  person? 

A-22:  The  subsequent  holder  of  a  loan 
is  treated  as  the  lender  for  purposes  of 
this  reporting  requirement  and  is  the 
party  required  to  report  with  respect  to 
events  occurring  after  the  date  he 
acquires  the  loan.  This  rule  applies  to  all 
subsequent  holders  of  a  secured  loan, 
including  governmental  units  or  any 
agencies  or  instrumentalities  thereof. 
For  example,  if  the  Federal  National 
Mortgage  Association  purchases  real 
property  loans  from  a  lender,  it  would 
be  subject  to  the  reporting  requirement. 

Multiple  Lenders 

Q-23:  If  more  than  one  person  lends 
money  secured  by  the  same  property, 
and  one  lender  forecloses  upon  or 
otherwise  acquires  an  interest  in  the 
property,  must  the  other  lenders  report 
under  this  section? 

A-23:  Yes.  In  these  circumstances, 
other  lenders  must  report  if  they  know 
or  have  reason  to  know  that  the 
property  securing  their  loans  is 
foreclosed  upon  or  otherwise  acquired 
by  another  lender  and  the  sale  or  other 
acquisition  terminates,  reduces,  or 
otherwise  impairs  their  security 
interests  in  the  property  (see  A-15).  For 
example,  if  there  is  a  first  and  second 
mortgage  on  a  building,  and  the  second 
mortgagee  knows  wr  has  reason  to  know 
that  the  first  mortgagee  has  foreclosed 
upon  the  building,  the  second  mortgagee 
is  subject  to  the  reporting  requirement 
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even  if  no  part  of  the  indebtedness  owed 
to  him  is  satisfied  by  the  proceeds  of  the 
foreclogure  sale.  For  •  description  of  the 
reporting  reqnirement  applicable  to  the 
first  mortgagee,  see  A-10  and  A-15. 

Q-24:  If  more  than  one  person  lends 
money  secured  by  property,  and  one 
lender  knows  or  has  reason  to  know 
that  the  property  has  been  abandoned, 
must  each  lender  report  under  this 
section? 

A-24:  No.  Each  lender  is  required  to 
report  only  when  he  knows  or  has 
reason  to  know  that  property  has  been 
abandoned  (see  A-19). 

Form  and  Manner  of  Return 

Form  of  Return 

Q-25:  What  form  shall  be  used  to 
make  a  return  required  by  section  6050)? 

A-25:  Except  as  providied  in  A-35,  the 
return  must  be  made  on  Forms  1096  and 
1099.  The  person  required  to  make  the 
return,  however,  may  prepare  and  use  a 
form  which  contains  provisions 
substantially  similar  with  those  of 
Forms  1096  and  1099  if  the  person 
complies  with  any  revenue  procedures 
relating  to  substitute  Forms  1096  and 
1099  in  effect  at  that  time. 

Information  Included  on  Return 

Q-26:  What  information  must  be 
included  on  a  return  required  by  reason 
of  an  acquisition  of  an  interest  in 
property  that  is  security  for  a  loan? 

A-26:  The  following  information  must 
be  included  on  the  return: 

(a)  The  name  and  address  of  the 
borrower  with  respect  to  the  secured 
indebtedness; 

(b)  The  borrower's  TIN,  as  defined  in 
Section  7701(a); 

(c)  A  general  description  of  the 
property  in  which  an  interest  is     • 
acquired; 

(d)  Whether  the  borrower  is 
personally  liable  for  repayment  of  the 
indebtedness; 

(e)  The  date  on  which  the  person 
acquired  an  interest  in  the  property  (see 
A-10  or  A-15); 

(f)  The  amount  of  the  indebtedness 
outstanding  at  the  time  the  interest  in 
property  is  acquired; 

(g)  If  the  borrower  is  personally  liable 
for  repayment  of  the  indebtedness,  the 
fair  market  value  of  the  property  at  the 

-.  time  the  interest  is  acquired; 

(h)  The  amount  of  the  indebtedness 
satisfied  by  the  acquisition;  and 

(i)  Any  other  information  as  may  be 
required  by  Forms  1096  and  1099. 

Q-27:  What  information  must  be 
included  on  a  return  required  because  a 
,    person  knows  or  has  reason  to  know 
that  property  which  is  security  for  a  loan 
has  been  abandoned? 


A-27:  The  following  information  must 
be  included  on  the  return: 

(a)  The  information  required  in  A-26 
(a),  (b),  and  (d); 

(b)  A  general  description  of  the 
property  abandoned; 

(c)  The  date  on  which  the  person  first 
knows  or  has  reason  to  know  that  the 
property  has  been  abandoned; 

(d)  The  amount  of  the  indebtedness 
outstanding  as  of  the  date  on  which  the 
person  first  knows  or  has  reason  to 
know  that  the  property  has  been 
abandoned; 

(e)  If  the  borrower  is  personally  liable 
for  repayment  of  the  indebtedness,  the 
fair  market  value  of  the  property  at  the 
time  of  abandonment;  and 

(f)  Any  other  information  as  may  be 
required  by  Forms  1096  and  1099. 

Partnership  Borrower 

Q-28:  If  a  borrower  is  a  partnership, 
must  the  TIN  of  each  partner  be 
reported? 

A-28:  No.  If  a  borrower  is  a 
partnership,  only  the  TIN  of  the 
partnership  must  be  reported. 

Multiple  Borrowers 

Q-29:  If  there  is  more  than  one 
borrower  on  a  single  secured  loan,  must 
a  person  required  to  report  under  this 
section  make  a  return  with  respect  to 
each  borrower  on  the  loan? 

A-29:  Yes.  Generally,  a  separate 
return  must  be  made  with  respect  to 
each  borrower  on  a  secured  loan. 
However,  only  one  report  is  required  if 
the  lender  knows  that  the  borrowers 
hold  property  as  tenants  by  the  entirety 
or  that  the  property  is  held  as 
community  property. 

General  Description  of  Property 

Q-30:  What  type  of  information 
constitutes  a  genera!  description  of  the 
property? 

A-30:  A  general  description  of  the 
property  consists  of  information  that 
sufficiently  identifies  the  property.  In  the 
case  of  real  property,  a  general 
description  consists  of  the  property's 
address  unless  this  information  is  not 
available  or  would  not  sufficiently 
identify  the  property,  in  which  case  a 
legal  description  (i.e.,  section,  lot,  block) 
must  be  provided  instead.  A  general 
description  of  personal  property  consists 
of  the  type,  make  and  model  (where 
applicable)  of  the  property.  For  example, 
an  automobile  would  be  described  as 
"Car — 1983  Pontiac  Firebird."  However, 
in  the  case  of  a  single  loan  secured  by 
more  than  one  piece  of  personal 
property,  a  general  description  consists 
of  the  type  or  category  of  the  pieces 
acquired  or  abandoned.  For  example,  if 
the  security  for  a  single  loan  is  six  desks 


and  seven  typewriters,  a  general 
description  ol  the  property  would  be 
"Office  Equipment" 

Multiple  Aequiaitiorm  and 

Abandonments 

Q-31:  Must  each  acquisition  and 
abandonment  that  occurs  in  a  taxable 
year  be  reported  on  a  separate  return? 

A-31:  Generally,  each  acqtnsttifm  and 
abandonment  required  to  be  reported  by 
a  person  for  a  taxable  year  ntust  be 
reported  on  a  separate  return.  However, 
in  the  case  of  a  nngte  loan  secured  by 
more  than  one  piece  of  property, 
separate  returns  will  not  be  required 
when  a  persoa  acquires  an  interest  in,  or 
knows  or  has  reason  to  know  of  the 
abandonment  of,  more  than  one  piece  of 
property  that  is  security  for  the  single 
loan  in  a  taxable  year,  instead,  the 
person  shall  make  one  return  for  all  of 
the  acquisitions  and  one  return  for  all  of 
the  abandonments  of  property  that  are 
security  for  the  loan  for  a  taxable  year. 

Fair  Market  Value 

Q-32:  In  the  case  of  a  foreclosure, 
execution,  or  similar  sale,  what  is  the 
fair  maricet  value  of  the  property  for 
purposes  of  the  reporting  requirement? 

A-32:  In  generEil.  in  the  absence  of 
clear  and  convincing  evidence  to  the 
contrary,  the  proceeds  of  the 
foreclosure,  execution,  or  similar  sale 
will  be  considered  the  fair  market  value 
of  the  property  for  purposes  of  this 
reporting  requirement. 

Time  for  Filing 

Q-33:  When  must  a  person  file  the 
return  or  returns  required  by  section 
6050J  with  the  Internal  Revenue  Service? 

A-33:  The  return  or  returns  must  be 
filed  on  or  before  February  28th  of  the 
year  following  the  calendar  year  in 
which  the  acquisition  of  an  interest  in 
the  property  occurs  or  in  which  the 
lender  knows  or  has  reason  lo  know  of 
the  abandonment  of  the  property. 

Place  for  Filing 

Q-34:  Where  must  the  return  or 
returns  be  filed? 

A-34:  The  return  or  returns  must  be 
filed  with  the  appropriate  Internal 
Revenue  Service  Center,  the  addresses 
of  which  are  listed  in  the  mstructions  for 
the  Form  1009  series. 

Use  of  Magnetic  Media 

Q-35:  What  rules  apply  with  respect 
to  the  use  of  magnetic  media? 

A-35:  Any  return  required  under 
section  6050]  must  be  filed  on  magnetic 
media  to  the  extent  required  by  section 
6011(e).  Any  person  not  required  by 
section  6011(e)  to  file  returns  under 
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section  6050)  on  magnetic  media  may 
request  permission  to  do  so.  See  S  1.9101 
for  rules  relating  to  permission  to  submit 
information  on  magnetic  tape  or  other 
media.  If  a  person  required  to  file 
returns  on  magnetic  media  fails  to  do  so, 
the  penalty  under  section  6652  (failure  to 
file  an  information  return)  applies. 

Requirement  of  Furnishing  Statements 
to  Borrowers 

In  General 

Q-36:  What  statements  must  be 
furnished  to  borrowers? 

A-36:  Any  person  required  to  make  an 
information  return  under  section  6050J 
must  furnish  a  statement  to  each 
borrower  whose  name  is  required  to  be 
set  forth  in  a  return  filed  with  the 
Internal  Revenue  Service.  For  the  date 
when  the  statement  must  be  furnished. 
see  A-40. 

Q-37:  Is  the  statement  considered  to 
be  furnished  to  the  borrower  if  it  is 
mailed  to  the  borrower  at  the  borrower's 
last  known  address? 

A-37:  Yes. 

Information  Included  on  Statement 

Q-38:  What  information  must  be 
included  on  the  statement? 

A-38:  The  statement  must  include  the 
following  information: 

(a)  Except  in  the  case  where  the 
return  is  made  on  behalf  of  a 
governmental  unit  (or  any  agency  or 
instrumentality  thereof),  the  name  and 
address  of  the  person  required  to  make 
the  information  return; 

(b)  In  the  case  where  the  return  is 
made  on  behalf  of  a  governmental  unit 
or  any  agency  or  instrumentality  thereof, 
the  name  and  address  of  such  unit, 
agency  or  instrumentality; 

(c)  The  information  required  under  A- 
26  or  A-27,  whichever  is  applicable;  and 

(d)  A  legend  stating  that  the 
information  is  being  reported  to  the 
Infernal  Revenue  Service. 

Copy  of  Form  1099  to  Borrowers 

Q-39:  May  the  requirement  of 
furnishing  a  statement  be  met  by 
furnishing  a  copy  of  the  Form  1099  filed 
with  respect  to  that  borrower? 

A-39:  Yes.  The  requirement  of 
furnishing  a  statement  may  be  met  by 
furnishing  to  the  borrower  a  copy  of  the 
Form  1099  containing  the  same 
information  filed  with  the  Service  with 
respect  to  that  borrower,  or  a 
reasonable  facsimile  thereof,  provided 
that  the  form  or  the  reasonable  facsimile 
bears  a  legend  stating  that  the 
information  is  being  reported  to  the 
Internal  Revenue  Service, 


Time  of  Furnishing  Statement 

Q-40:  When  is  a  statement  required  to 
be  furnished  to  the  borrower? 

A-40:  A  statement  is  required  to  be 
furnished  to  the  borrower  on  or  before 
January  31  of  the  year  following  the 
calendar  year  in  which  the  acquisition 
or  abandonment  of  property  occurs. 

Multiple  Borrowers 

Q-41:  If  a  person  required  to  report 
under  this  section  must  make  an 
information  return  with  respect  to  more 
than  one  borrower  on  a  single  loan,  of 
an  interest  in  the  property  occurs  or  in 
which  the  lender  knows  or  has  reason  to 
know  of  the  abandonment  of  the 
property. 

A^l;  Yes.  A  separate  statement  must 
be  furnished  to  each  borrower  with 
respect  to  which  a  separate  return  is 
required  under  section  6050J. 

Extensions  of  Time 

Q-42:  Are  there  any  circumstances 
under  which  an  extension  of  time  may 
be  granted  with  respect  to  the 
requirement  of  furnishing  statements  to 
borrowers? 

A-42:  Yes.  Upon  written  application 
of  the  person  required  to  report,  the 
service  center  director  may,  for  good 
cause  shown,  grant  that  person  an 
additional  period  (not  to  exceed  30 
days)  in  which  to  furnish  statements 
under  section  BOSOJ  with  respect  to  any 
calendar  year.  The  application  for  an 
extension  must  be  addressed  to  the 
director  of  the  service  center  with  which 
the  returns  must  be  filed.  The 
application  must  contain  a  concise 
statement  of  the  reasons  for  requesting 
the  extension  in  order  to  aid  the  service 
center  director  in  determining  the  period 
of  extension,  if  any,  to  be  granted.  The 
application  must  state  at  the  top  of  the 
first  page  that  it  is  made  under  section 
1.6050J-1T  and  must  be  signed  by  the 
person  required  to  report  under  section 
6050J.  In  general,  the  application  should 
be  filed  not  earlier  than  September  30  of 
the  year  in  which  the  acquisition  of  an 
interest  in  the  property  occurs  or  in 
which  the  lender  knows  or  has  reason  to 
know  of  the  abandonment  of  the 
property,  and  not  later  than  January  15 
of  the  following  year. 

■Penalties 

Q-43:  Are  there  penalties  for  failing  to 
comply  with  the  requirements  of  section 
6050]  and  the  regulations  thereunder? 

A-43:  Yes.  The  penalty  for  failing  to 
make  any  information  return  with 
respect  to  any  borrower  under  section 
6050)  is  provided  in  section  6652.  The 
penalty  for  failing  to  furnish  a  statement 
to  any  borrower  is  provided  in  section 
6678. 


Effective  Date 

Q-44:  When  is  section  605GJ  effective? 

A-44:  Section  6050J  is  effective  for 
acquisitions  and  abandonments  of 
property  after  December  31. 1984. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  6050J 
and  7805  of  the  Internal  Revenue  Code 
of  1954  (98  Stat.  687.  68A  Stat.  917,  26 
U.S.C.  6050J,  7805  respectively). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1545-0877) 
Roscoe  L  Egger.  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  August  17. 1984. 
Ronald  A.  Peariman. 
Acting  Assistant  Secretary  of  the  Treasury. 

\VK  Doc  84-2,1133  Filed  ft-3(MH.  8:45  «m| 
BIUJNQ  CODE  4S30-01-M 


26  CFR  Part  1 
[T.D.  7974) 

Temporary  Income  Tax  Regulations 
Under  the  Tax  Reform  Act  of  1984 
Relating  to  a  Transitional  Rule  for 
Certain  Transfers  of  Intangibles 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  provides 
temporary  regulations  relating  to  a 
transitional  rule  for  certain  transfers  of 
intangibles  to  foreign  corporations.  This 
transitional  rule  was  enacted  as  a  part 
of  the  Tax  Reform  Act  of  1984.  The 
regulations  are  issued  to  provide 
immediate  guidance  to  the  public  and  to 
the  Service  for  niling  purposes. 

DATE:  The  regulations  apply  to  transfers 
of  intangible  property  made  after  June  6, 
1984,  and  before  January  1, 1985. 
However,  they  do  not  apply  to  any 
transfer  or  exchange  of  property 
described  in  a  ruling  request  filed  under 
section  367(a)  of  the  Internal  Revenue 
Code  of  1954  before  March  1. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Dean  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW,.  Washington, 
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D.C.  20224.  Attention;  CC:LR:T,  202-586- 
3289  (not  a  tollfree  call). 

SUPPLEMENTARV  INFOHMATIOM: 

Background 

This  docunient  contains  temporary 
regulations  under  section  367(a]  of  the 
Internal  Revenue  Code.  The  transitional 
rule  implemented  by  these  regulations 
relates  to  certain  transfers  of  intangibles 
under  section  367(a)  and  is  jwrt  of 
section  131  of  the  Tax  Reform  Act  of 
1984  (Pub.  L.  No.  98-369,  98  Stat.  494) 
(hereinafter,  the  "Act"). 

ExpIanatioD  of  Provisions  ' 

This  Treasury  decision  adds  a  new 
§  1.367(a)-4T  to  the  Code  of  Federal 
Regulations.  The  Act  amended  section 
367(d)  of  the  Internal  Revenue  Code  to 
provide  special  rules  for  transfers  of 
intangibles  taking  place  after  December 
31, 1984,  in  taxable  years  ending  after 
that  date.  A  transitional  rule  was 
provided  in  section  131(g)  of  the  Act  to 
protect  against  transfers  made  after  June 
6. 1984,  and  before  January  1, 1985,  in 
order  to  avoid  the  rules  of  new  section 
367(d).  The  Act  provided  that  this 
transitional  rule  may  be  waived  at  the 
discretion  of  the  Service. 

Paragraph  (a)  of  §  1.367(a)-4T 
provides  the  general  rule  that  transfers 
of  intangible  property  made  after  June  6. 
1984,  and  before  January  1, 1985,  shall 
be  treated  as  made  pursuant  to  a  plan 
having  as  one  of  its  principal  purposes 
the  avoidance  of  Federal  income  tax. 

Paragraph  (b)  details  the  applicability 
of  the  general  rule.  The  Act  provides 
that  the  general  rule  will  not  apply  to 
transfers  of  property  described  in  a 
request  filed  before  March  1. 1984.  This 
exception  is  reflected  in  paragraph  (b). 

Paragraph  (c)  contains  guidelines  for 
the  granting  of  a  waiver  from  the  general 
rule  of  paragraph  (a).  Paragraph  (c)(1) 
sets  forth  transfers  which  will  be 
granted  a  waiver.  Paragraph  (c)(2)  sets 
forth  transfers  which  will  not  be  gianted 
a  waiver.  The  transfers  described  in 
paragraph  (c)(2)  (i)  and  (ii)  are  listed  in 
the  conference  report  as  transfers  that 
should  not  be  given  a  waiver.  Paragraph 
(c)(3)  lists  facts  and  circumstances 
which  wi'l  be  used  in  determining 
whether  a  waiver  is  to  be  granted  for 
transfers  not  described  in  paragraph  (c) 
(1)  or  (2). 

Nonapplicability  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  these  temporary 
regulations  are  not  subject  to  review 
under  Executive  Order  12291  or  the 
Treasury  and  0MB  implementation  of 
the  Order  dated  Apnl  20, 1983. 


Regulatory  Flexibihty  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C  553(b) 
for  this  regulation.  Accordingly,  the 
Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule. 

Drafting  Infonnatioii 

The  principal  author  of  these 
regulations  ia  Mary  E.  Dean  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Parts  1.301- 
1—1.385-6 

Income  taxes.  Corporations. 
Corporate  distributions.  Corporate 
adjustments.  Reorganizations. 

PART 1—{  AMENDED J 

Adoption  of  Amendments  to  the 
Regulations 

The  amendments  to  26  CFR  Part  1  are 
as  follows: 

Income  Tax  Regulations 

A  new  §  1.367(a)^T  is  added 
immediately  after  S  l-367(a)-3,  to  read 
as  follows: 

§  1.367(a)-4T  Temporary  ragulations 
providing  a  transitional  rule  for  certain 
transfers  of  Intangitiias. 

(a)  General  rule.  If,  after  June  6. 1984, 
and  before  January  1, 1985,  a  United 
States  person  transfers  any  intangible 
property  to  a  foreign  corporation,  then, 
except  as  provided  to  the  conlrary  in 
this  section,  the  transfer  shall  be  treated 
for  purposes  of  section  367(a]  of  the 
Code  as  pursuant  to  a  plan  having  as 
one  of  its  principal  purposes  the 
avoidance  of  Federal  income  tax.  For 
purposes  of  this  section,  the  term 
"intangible  property"  means  any — 

(1)  Patent,  invention,  formula,  process, 
design,  pattern  or  know-how; 

(2)  Copyright,  literary,  musical,  or 
artistic  composition; 

(3)  Trademark,  trade  name,  or  brand 
name: 

(4)  Franchise,  license,  or  contract; 

(5)  Method,  program,  system, 
procedure,  campaign,  survey,  study, 
forecast,  estimate,  customer  list,  or 
technical  data;  or 

(8)  Any  similar  item  which  property 
has  substantial  value  independent  of  the 
services  of  any  individual. 

(b)  Period  covered.  The  rules  of  this 
section  apply  to  transfers  of  intangible 


property  made  after  June  6.  1984,  and 
before  (anaary  1, 1985.  However,  these 
rules  will  not  apply  to  any  transfer  or 
exchange  of  property  described  in  a 
request  for  ruHng  filed  under  section 
367(a)  before  March  1, 1984  or  with 
respect  to  which  a  ruling  was  obtained 
before  June  6, 1964.  In  tlve  case  of  a 
transfer  described  in  a  request  for  ruling 
filed  before  March  1, 1984,  the  guidelines 
of  Revenue  Procedure  68-23  (68-1  CB 
821)  will  be  applicable  (even  if  the 
transfer  is  made  after  December  31. 
1984). 

(c)  Waiver— {\)  Waiver  granted 
Application  of  the  general  rule  of 
paragraph  (a)  of  this  section  will  be 
waived  for  any  of  the  following 
transfers  of  intangible  property: 

(i)  A  transfer  of  intangible  property 
for  which  the  transferor  agrees  to  apply 
to  the  transfer  the  rules  applicable  to 
post-December  31. 1964  transfers  under 
section  367(d)  as  amended  by  section 
131(b)  of  the  Tax  Reform  Act  of  1964. 

(li)  A  transfer  for  which  the 
transferor — 

(A)  Purchased  the  intangible  property 
from  an  unrelated  third  party, 

(B)  Has  not  deducted  or  claimed  as 
credits  against  tax  any  research  and 
development  or  other  similar  expenses 
incurred  in  developing  the  property,  and 

(C)  Would  have  received  for  the 
transfer  a  favorable  ruling  under  the 
guidelines  of  Revenue  Procedure  68-23 
(68-1  CB  821)  as  applicable  prior  to  the 
Tax  Reform  Act  of  1984; 

(iii)  A  transfer  in  fact  required  by  a 
foreign  government  as  a  necessary' 
condition  of  doing  business  in  the 
foreign  country  or  compelled  by  a 
genuine  threat  of  immediate 
expropriation  by  a  foreign  government; 
or 

(iv)  A  transfer  of  good  will,  going 
concern  value  or  similar  intangible 
property  developed  by  a  foreign  branch. 

(2)  Waiver  not  granted.  Application  of 
the  general  rule  of  paragraph  (a)  of  this 
section  will  not,  except  as  provided  in 
paragraph  (c)(l)(i)  of  this  section,  be 
waived  for  any  of  the  following 
transfers: 

(i)  A  transfer  of  intangible  property 
that  is  not  fully  developed; 

(ii)  A  transfer  of  intangible  property 
that  is  not  essential  to  the  active 
conduct  of  a  trade  or  business  of  the 
transferee;  or 

(iii)  A  transfer  that  would  not  have 
received  a  favorable  ruling  under  the 
guidelines  of  Revenue  Procedtire  68-23. 
(See  section  3.02(1)  (a)(iv)  and  (bMi) 
through  (iv)  of  that  revenue  procedure.) 
For  purposes  of  paragraph  {c)(2)(i), 
intangible  property  will  be  treated  as 
fully  developed  if  it  has  been  used  in  a 
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trade  or  business  or  if  no  further 
significant  research  and  development 
expenses  are  required  or  expected  to  be 
incurred  prior  to  such  use.  For  purposes 
of  paragraph  (c)  of  this  section, 
intangible  property  is  not  essential  to 
the  active  conduct  of  a  trade  or  business 
unless  the  products  or  services  to  which 
the  intangible  relates  may  not  be  sold  in 
a  foreign  country  without  access  by 
ownership,  license,  or  otherwise  to  the 
intangible  property,  or  unless  such 
access  to  the  intangible  property  is 
necessary  to  realization  of  a  level  of 
earnings  reasonable  for  that  trade  or 
business  from  sales  of  such  products  or 
services  in  that  country. 

(3)  Facts  and  circumstances.  In  the 
cdse  of  a  transfer  not  described  in 
paragraph  {c)(l)  or  (c)(2).  a  waiver  may 
be  granted  subject  to  a  facts  and 
circumstances  determination  of  whether 
the  transfer  would  be  pursuant  to  a  plan 
having  as  one  of  its  principal  purposes 
the  avoidance  of  Federal  income  tax. 
Waiver  with  respect  to  a  transfer  not 
described  in  paragraph  (c)(1)  will  be 
granted  only  upon  a  determination  that 
the  transfer  made  before  January  1, 1985, 
was  not  made  for  the  purpose  of 
avoiding  the  application  of  section 
367(d).  Favorable  facts  and 
circumstances  to  be  considered  in  this 
regard  in  determining  if  a  waiver  of  the 
general  rule  of  paragraph  (aV  of  this 
section  will  be  given  include  (but  are  not 
limited  to): 

(i)  The  existence  of  a  binding 
commitment  (either  with  an  unrelated 
party  or  with  a  foreign  government  or 
governmental  agency)  made  before  June 
6, 1984,  to  transfer  the  intangible 
property; 

(ii)  The  existence  of  a  documented 
plan  prior  to  March  1, 1984.  to  transfer 
the  properties  before  January  1, 1985; 
and 

(iii)  Anticipated  use  of  the  intangible 
by  the  transferee  immediately  or  soon 
after  the  transfer. 

For  purposes  of  paragraph  (c)(3)  (i)  and 
(ii)  of  this  section,  the  earlier  the 
commitment  or  plan  was  made,  the 
greater  is  the  probability  that  a  waiver 
will  be  given.  In  general,  demonstration 
of  the  facts  described  in  paragraph 
(c)(3)(iii)  will  not  be  sufficient  for  a 
waiver  in  the  absence  of  other  facts 
indicating  that  a  waiver  should  be 
granted.  Waiver  will  be  granted  under 
this  paragraph  (c)f3)  only  if  the 
intangible  property  is  fully  developed,  if 
the  intangible  property  is  essential  to 
the  active  conduct  of  a  trade  or  business 
of  the  transferee,  and  if  a  favorable 
ruling  would  have  been  issued  under  the 
guidelines  of  Revenue  Procedure  68-23. 


(4)  Effect  of  Waiver.  If  the  general  rule 
of  paragraph  (a)  of  this  section  is 
waived,  then  a  favorable  ruling  for  the 
transfer  of  the  intangible  will  be  granted 
pursuant  to  Revenue  Procedure  68-23. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  The 
period  during  which  the  transition  rule 
of  section  131(g)  of  the  Act  is  applicable 
is  a  short  period  which  has  already 
begun.  The  Service  presently  has  rulings 
pending  which  are  subject  to  the 
transitional  rule.  Thus,  both  Service 
personnel  and  transferors  of  intangibles 
are  in  need  of  immediate  guidance. 

For  this  reason,  it  is  found 
impracticable  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917:  26  U.S.C.  7805)  and 
section  131(g)  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  494). 
Roscoe  L.  Eggor,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  August  17, 1984. 
Ronald  .\.  Pearlman, 
Acting  .'\ssislaiit  Secretary  of  the  Treasury. 
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Heavy  Vetiicie  Use  Tax;  Tax  on  Diesel 
Fuel;  Tax  on  the  Sale  of  Piggyback 
Trailers;  Extension  of  Payment  Due 
Date  for  Certain  Fuel  Taxes 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This. document  provides 
temporary  regulations  relating  to  the 
imposition  of  heavy  vehicle  use  tax,  the 
increase  of  the  tax  on  diesel  fuel,  the 
reduction  for  a  one-year  period  of  the 
tax  on  the  sale  of  piggyback  trailers  and 
semi-trailers,  and  the  extension  of  the 
payment  due  date  for  certain  fuel  taxes. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Highway  Revenue  Act  of 
1982  and  the  Tax  Reform  Act  of  1984. 
The  regulations  would  affect  owners  of 
highway  motor  vehicles,  retailers  and 
users  of  diesel  fuel,  purchasers  and 
sellers  of  piggyback  trailers,  and  certain 
qualified  persons  liable  for  fuel  taxes, 
and  would  provide  them  with  the 


guidance  needed  to  comply  with  those 

Acts. 

date:  The  regulations  relating  to  the 
heavy  vehicle  use  tax  are  effective  after 
June  30, 1984.  The  regulations  relating  to 
the  tax  on  diesel  fuel  are  effective  after 
July  31. 1984.  The  regulations  relating  to 
the  tax  on  the  sale  of  piggyback  trailers 
are  effective  for  piggyback  trailers  sold 
at  retail  after  July  17. 1984.  and  before 
July  18. 1985.  The  regulations  relating  to 
the  fuel  tax  payment  date  are  effective 
for  certain  fuel  taxes  due  after  March  31, 
1983. 

FOR  FURTHER  INFORMATION  CONTACT 

William  A.  Jackson  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue,  NW., 
Washington.  D.C.  20224.  Attention: 
CC;LR:T  (LR-33-e4)  (202)  566-4336.  not  a 
toll  free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  heavy  vehicle  use 
tax  under  sections  4481.  4482,  and  4483 
of  the  Internal  Revenue  Code  of  1954 
(Code),  as  amended  by  section  513  of 
the  Highway  Revenue  Act  of  1982  (Title 
V  of  the  Surface  Transportation 
Assistance  Act  of  1982)  (Pub.  L  97-424. 
96  Stat.  2177)  and  sections  901.  902.  and 
903  of  the  Tax  Reform  Act  of  1984 
(Division  A  of  the  Deficit  Reduction  Act 
of  1984)  (Pub.  L  98-369.  98  Stat.  1003). 
This  document  also  contains  temporary 
regulations  in  the  form  of  questions  and 
answers  relating  to  an  increase  in  the 
tax  on  diesel  fuel  under  section  4041(a) 
of  the  Code,  a  credit  or  refund  to  original 
purchasers  of  diesel-powered 
automobiles  and  light  trucks  under 
section  6427(g)  of  the  Code,  and  an 
exemption  of  certain  buses  from  the 
diesel  fuel  tax  under  section  6427(b)(2) 
of  the  Code  as  amended  by  sections 
911(a).  911(b),  and  915  of  the  Tax  Reform 
Act  of  1984,  respectively.  Also  contained 
are  temporary  regulations  in  the  form  of 
questions  and  answers  relating  to  a 
reduction  in  the  retailer's  excise  tax  on 
the  sale  of  piggyback  trailers  and  semi- 
trailers under  section  4051(d)  of  the 
Code,  as  amended  by  sec  ion  921  of  the 
Tax  Reform  Act  of  1984.  Also  included 
are  questions  and  answers  relating  to  an 
extension  of  the  payment  due  date  for 
certain  fuel  taxes  under  section  518(a)  of 
the  Highway  Revenue  Act  of  1982  as 
amended  by  section  734(:)  of  the  Tax 
Reform  Act  of  1984. 

The  temporary  regulations  provided 
by  this  document  will  remain  in  effect 
until  superseded  by  final  regulations  on 
these  subjects.  In  forthcoming 
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documents,  proposed  regulations 
dealing  with  the  subject  matter  of  this 
document  will  be  issued  as  proposed 
Excise  Tax  Regulations  under  sections 
4481.  4482,  and  4483  of  the  Code  (26  CFR 
Part  41)  and  sections  4041,  4051  and  6427 
of  the  Code  (26  CFR  Part  48).  The 
forthcoming  proposed  regulations  will 
include  revisions  to  either  the  use  tax 
schedules  or  the  method  used  to 
determine  the  taxable  gross  weight  of 
highway  motor  vehicles  for  purposes  of 
the  heavy  vehicle  use  tax.  The 
forthcoming  proposed  regulations  will 
also  include  provisions  relating  to 
section  143(a)  of  the  Highway  Revenue 
Act  which  provides  that  if  a  State 
registers  highway  motor  vehicl»8 
without  receiving  proof  of  payment  of 
the  Federal  Highway  Use  Tax,  that 
State's  Federal-aid  highway  funds  may 
be  reduced  up  to  25  percent  for  that 
fiscal  year.  This  provision  is  effective 
for  States  registering  highway  motor 
vehicles  on  or  after  January  1,  1985. 

The  portion  of  these  temporary 
regulations  which  are  presented  in  the 
form  of  questions  and  answers  are  not 
intended  to  address  comprehensively 
the  issues  raised  by  sections  4041,  4051, 
6427(b)(2),  and  6427(g).  Taxpayers  may 
rely  for  guidance  on  these  questions  and 
answers,  which  the.Intemal  Revenue 
Service  will  follow  in  resolving  issues 
arising  under  the  above-mentioned 
sections.  No  inference,  however,  should 
be  drawn  regarding  questions  not 
expressly  raised  and  answered. 

Heavy  Vehicle  Use  Tax 

This  document  contains  temporary 
regulations  relating  to  the  heavy  vehicle 
use  tax.  Prior  to  enactment  of  the 
Highway  Revenue  Act  of  1982 
( "Highway  Revenue  Act")  and  the  Tax 
Reform  Act  of  1984  ("Tax  Reform  Act"), 
an  excise  tax  was  imposed  on  the  use 
on  the  public  highways  of  any  highway 
motor  vehicle  which  (together  with  the 
semi-trailers  and  trailers  customarily 
used  in  connection  with  highway  motor 
vehicles  of  the  same  type  as  such 
vehicle)  had  a  taxable  gross  weight  in 
excess  of  26,000  pounds,  at  a  rate  of 
$3.00  a  year  for  each  1,000  pounds  of 
taxable  gross  weight  or  fraction  thereof. 
Use  tax  schedules  set  forth  in 
5  41.4482tb)-l  were  used  to  determine 
the  taxable  gross  weight  of  highway 
motor  vehicles. 

Section  901  of  the  Tax  Reform  Act 
provides,  effective  for  taxable  periods 
beginning  on  or  after  July  1. 1984,  tfl%t 
the  heavy  vehicle  use  tax  is  imposed 
only  on  highway  motor  vehicles  which 
(together  with  the  semi-trailers  and 
trailers  customarily  used  in  connection 
with  highway  motor  vehicles  of  the 
same  type  as  such  highway  motor 


vehicle)  have  a  taxable  gross  weight  of 
at  least  55,000  pounds.  Under  the 
temporary  regulations,  the  use  tax 
schedules  are  revised  to  reflect  the 
increased  threshold  for  incurring  tax 
liability  and  to  provide  a  new  category 
for  tractor-trailer-traiier  combinations. 

A  person  who  owns  5  or  fewer 
vehicles  and  operates  5  or  fewer 
vehicles  at  all  times  during  the  taxable 
period  beginning  July  1, 1984,  is  allowed 
to  use  for  that  taxable  period,  the  lesser 
of  the  rate  imposed  by  section  4481(a)  as 
effective  on  July  1, 1984,  or  the  rate  of 
$3.00  for  each  1,000  pounds  of  taxable 
gross  weight.  The  Highway  Revenue  Act 
provides  that  vehicle  ownerships  shall 
be  aggregated  to  determine  common 
control  of  vehicles  for  purposes  of  the 
one-year  special  rule  for  small  owner- 
operators. 

In  addition,  an  exemption  from  the  tax 
is  provided  for  vehicles  that  will  not  be 
used  for  more  than  5,000  miles  on  public 
highways  during  any  taxable  period. 
The  Tax  Reform  Act  provides  that  this 
exemption  applies  to  agricultural 
vehicles  that  will  not  be  used  more  than 
7.500  miles  on  the  public  highways 
during  any  taxable  period. 

Finally,  section  902  of  the  Tax  Reform 
Act  provides  a  25  percent  reduction  of 
the  tax  imposed  by  section  4481  in  the 
case  of  certain  trucks  used  in  logging. 

Increase  in  the  Diesel  Fuel  Tax 

This  document  contains  temporary 
regulations  in  the  form  of  questions  and 
answers  relating  to  the  increase  in  the 
diesel  fuel  tax.  Section  911  of  the  Tax 
Reform  Act  increases  the  tax  on  diesel 
fuel  subject  to  tax  under  section  4041(a) 
of  the  Code  on  or  after  August  1, 1984, 
from  9  cents  a  gallon  to  15  cents  a 
gallon.  The  temporary  regulations  clarify 
that  if  the  tax  imposed  by  section 
4041(a)(1)  of  the  Code  is  improperly  paid 
upon  the  sale  of  diesel  fuel  to  a  retailer, 
the  retailer  must  nevertheless  pay  the 
full  diesel  fuel  tax  when  the  fuel  is  sold 
for  use  a  in  diesel-powered  highway 
vehicle. 

Diesel  Fuel  Differential 

This  document  also  contains 
temporary  regulations  in  the  form  of 
questions  and  answers  relating  to  the 
diesel  fuel  differential  amount  payable 
in  the  form  of  an  income  tax  credit  or  an 
excise  tax  refund  to  original  purchasers 
of  qualified  diesel-powered  vehicles. 
Section  911  of  the  Tax  Reform  Act,  in 
addition  to  increasing  the  tax  on  diesel 
fuel  from  9  cents  a  gallon  to  15  cents  a 
gallon  for  fuel  sold  or  used  on  or  after 
August  1. 1984,  provides  for  the  advance 
repayment  of  this  increased  tax  (the 
diesel  fuel  differential  amount)  to 


original  purchasers  of  qualified  diesel- 
powered  highway  vehicles. 

A  "qualified  diesel-powered  highway 
vehicle  '  is  any  diesel-powered  highway 
vehicle  that  has  at  least  4  wheels,  has  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less,  and  is  registered  for 
highway  use  in  the  United  States  under 
the  laws  of  any  State.  An  "original 
purchaser "  is  generally  the  first  person 
to  purchase  a  qualified  diesel-powered 
highway  vehicle  after  January  1, 1985, 
and  before  January  1, 1988,  for  use  other 
than  resale.  In  addition,  a  person  who 
holds  a  qualified  diesel-powered 
highway  vehicle  on  Januarj'  1. 1985,  for 
use  other  than  resale,  will  be  treated  as 
an  original  purchaser,  entitled  to 
advance  repayment  of  the  diesel  fuel 
differential  amount  or  a  fraction  thereof. 

The  diesel  fuel  differential  amount 
payable  to  an  original  purchaser  of  a 
qualified  diesel-powered  highway 
vehicle  is  $102,  except  such  amount  is 
$198  in  the  case  of  a  truck  or  van.  The 
fraction  of  the  diesel  fuel  differential 
amount  which  is  payable  to  a  holder  on 
January  1, 1985  of  a  qualified  diesel- 
powered  highway  vehicle  is  determined 
by  the  model  year  of  the  vehicle.  No 
amount  is  payable  to  a  holder  of  a 
vehicle  with  a  model  year  of  1978  or 
earlier.  The  basis  of  a  qualified  diesel- 
powered  highway  vehicle  is,  for 
purposes  of  subtitle  A  of  the  Code, 
reduced  by  the  diesel  fuel  differential 
amount  (or  applicable  fraction  thereof). 

Tax  on  Diesel  Fuel  Used  in  Certain 
Buses 

This  document  also  contains 
temporary  regulations  in  the  form  of 
questions  and  answers  relating  to  the 
refund  of  all  or  a  portion  of  the  excise 
tax  on  diesel  fuel  used  in  certain 
intercity,  local  and  school  buses.  Section 
915  of  the  Tax  Reform  Act  provides  for  a 
refund  of  12  cents  a  gallon  with  respect 
to  intercity,  local  and  school  buses 
unless  the  diesel  fuel  is  used  in  a 
qualified  local  bus.  in  which  case  a  full 
15  cents  a  gallon  refund  is  allowable.  A 
""qualified  local  bus"  is  a  bus  that  is 
engaged  in  furnishing  intracity 
passenger  land  transportation  and  has  a 
seating  capacity  of  at  least  20  adults 
(not  including  the  driver).  Such 
transportation  must  be  available  to  the 
general  public  and  be  along  regular 
scheduled  routes.  Further,  the  bus  must 
either  be  under  contract  with  a  State  or 
local  government  or  be  receiving  more 
than  a  nominal  subsidy  from  a  State  or 
local  government. 
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RadnctioB  in  Tax  on  the  Sale  of 
Piggyback  Trailers 

Also  contained  in  this  document  are 
temporary  regulations  in  the  form  of 
questions  and  answer  relating  to  the 
temporary  reduction  of  the  excise  tax  on 
the  retail  sale  of  piggyback  trailers  or 
semi-trailers.  Prior  to  enactment  of  the 
Tax  Reform  Act  the  tax  imposed  by 
section  4051(a)  of  the  Code  on  the  first 
retail  sale  of  a  piggyback  trailer  or  semi- 
trailer was  12  percent  of  the  amount  for 
which  the  article  was  sold.  Section  921 
of  the  Tax  Reform  Act  temporarily 
reduces  this  tax  to  6  percent  of  the 
amount  for  which  a  piggyback  trailer  or 
semi-trailer  is  sold  in  the  case  of  sales 
which  occur  after  July  17, 1984,  and 
before  July  18, 1985*  In  order  to  qualify 
for  this  reduced  rate^'tjf  tax,  both  the 
seller  and  the  purchaser  must  register 
with  the  Internal  Revenue  Service  and 
the  purchaser  must  certify  to  the  seller 
that  the  piggyback  trailer  or  semi-trailer 
will  be  used,  or  resold  for  use, 
principally  in  connection  with  trailer-on- 
flatcar  service  by  rail,  or  will  be 
incorporated  into  an  article  which  will 
be  so  used  or  resold.  A  special  rule  is 
provided  to  permit  purchasers  and 
sellers  of  piggyback  trailers  sold  after 
July  17. 1984,  and  before  October  30, 
1984  to  register  to  make  such  sales  by 
October  30, 1984.  If  any  piggyback 
trailer  or  semi-trailer  which  was  sold 
subject  to  the  reduced  6  percent  tax 
under  section  4051(a)  is  not  used  or 
resold  for  a  use  which  qualifies  for  such 
rate,  then  such  use  or  resale  shall  be 
treated  as  a  sale  to  which  section 
4051(a)  applies.  The  amount  of  tax 
imposed  under  section  4051(a)  on  such 
sale  shall  be  equal  to  the  amount  of  tax 
imposed  on  the  first  retail  sale  and  the 
person  so  using  or  reselling  such  trailer 
or  semi  trailer  shall  be  liable  for  such 
tax. 

Extension  of  Payment  Due  Date  for 
Certain  Fuel  Taxes 

Section  518(a)  of  the  Highway 
Revenue  Act  authorized  the  Secretary  to 
prescribe  regulations  which  permit  any 
qualified  person  whose  liability  for  tax 
under  section  4081  is  payable  with 
respect  to  semimonthly  periods  to  have 
a  due  date  of  14  days  after  the  close  of 
each  semimonthly  period  if  payment  is 
made  by  wire  transfer  to  any 
government  depositary  authorized  under 
section  6302(c).  Temporary  regulation 
were  published  in  §  145.3-1 
implementing  this  provision.  Section 
734(i)  of  the  Tax  Reform  Act  provides 
that  the  use  of  the  extended  due  date  is 
permissible  for  wire  transfers  made  to  a 
Federal  Reserve  Bank,  except  as 
provided  in  regulations  prescribed  by 


the  Secretary  or  his  delegate.  This 
temporary  regulation  provides  that  the 
extended  due  date  provided  in  section 
518(a)  of  the  Highway  Revenue  Act  for 
payment  of  fuel  taxes  under  section  4081 
will  continue  to  be  available  for  wire 
transfers  mad^'fo  authorized 
government <fepositaries  in  accordance 
with  §145.3-1 

Need  for  Temporary  Regulations 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

Special  Analysis 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  this 
rule.  The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  (control  no.  1545-0143). 

Drafting  Infoimation 

The  principal  authors  of  these 
temporary  regulations  are  William  A. 
Jackson  and  Ada  S.  Rousso  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  41 

Excise  taxes,  Motor  vehicles. 

26  CFR  Part  48 

Agriculture,  Arms  and  ammunition. 
Coal,  Excise  taxes.  Gasohol,  Gasoline, 
Motor  vehicles,  Petroleum,  Sporting 
goods.  Tires. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  41  and  48 
are  amended  as  follows: 

PART  41— (AMENDED] 

Paragraph  1.  New  §§  41.4481-lT  and 
41.4481-laT  are  added  immediately 
after  §  41.4481-1  to  read  as  follows: 

§  41.4481-lT    Imposition  of  tax 
(Temporary). 

(a)  In  general.  A  tax  is  imposed  under 
section  4481  (a)  of  the  Code  for  each 
taxable  period  beginning  after  June  30, 
1984  on  the  first  use  on  the  public 
highways  in  the  United  States  during 
such  period  of  any  highway  motor 
vehicle  that  (together  with  the  semi- 
trailers and  trailers  customarily  used  in 
connection  with  highway  motor  vehicles 
of  the  same  type  as  such  highway  motor 
vehicle)  has  a  taxable  gross  weight  of  at 
least  55,000  pounds,  at  the  rate  specified 
in  paragraph  (b)  of  this  section.  The  tax 
is  imposed  on  the  use  of  such  a  highway 
motor  vehicle  only  if,  at  the  time  of  the 
use  of  such  vehicle,  it  is  registered  or 
required  to  be  registered  in  the  name  of 
a  person  (whether  or  not  such  person  is 
the  person  who  uses  the  vehicle).  In 
addition,  the  tax  is  imposed  on  the  use 
in  the  United  States  of  any  Canadian 
highway  motor  vehicle  that  is  registered 
in  a  Canadian  province  and  has  a 
"prorate  license"  under  the  Uniform 
Vehicle  Registration  Proration  and 
Reciprocity  Agreement  (or  similar 
agreements)  to  satisfy  the  registration 
laws  of  certain  of  the  United  States.  See. 
however,  §§  41.4483-1,  41.4483-2 
41.4483-2T  relating,  respectively,  to 
exemptions  from  the  tax  in  the  case  of 
highway  motor  vehicles  used  by  a  State 
or  any  political  subdivision  thereof, 
certain  transit-type  buses,  and  vehicles 
used  for  5.000  or  fewer  miles  (7.500  or 
fewer  miles  in  the  case  of  agricultural 
vehicles)  on  public  highways.  See 

§  41.4483-3T  relating  to  a  reduction  in 
tax  in  the  case  of  certain  trucks  used  in 
logging.  For  definitions  of  the  terms 
"registered",  "highway  motor  vehicle", 
"taxable  gross  weight",  "taxable 
period",  and  "use",  see  §§  41.4481-3. 
41.4482(a)-l.  41.4482{b)-l,  and 
paragraphs  (b)  and  (c)  of  §  41.4482(c)-l. 
respectively. 

(b)  Rate  of  tax.  For  taxable  periods 
after  June  30, 1984,  the  tax  is  computed 
on  each  1,000  pounds  of  taxable  gross 
weight  or  fraction  thereof  of  each 
highway  motor  vehicle  the  use  of  which 
at  any  time  during  the  taxable  period  is 
subject  to  the  tax.  Thus,  any  fraction  of 
1,000  pounds  of  taxable  gross  weight  in 
excess  of  55,000  pounds  of  taxable  gross 
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weight  is  treated  as  1,000  pounds  for 
purposes  of  the  computation  of  the  tax. 
Following  are  the  rates  of  tax  in  effect 
for  taxable  periods  after  June  30, 1984: 


Taxable  gross  iweighl 


R:;ie  o(  tai 


Ai  leasl  55.000  pounds  bul 
not  ovw  75.000  pounds 


Ovef  75.000  pounds  ... 


$100  p«r  taxabte  period  ptus 
%22  (or  aac^  i  000  pounds 
(or  (racoon  thereof)  *i 
excess  o(  55.000  pounds 

»5S0 


See  however,  §  41.4481-laT  for  special 
rules  in  the  case  of  a  small  owner- 
operator.  See  §  41.4482(b)-lT  for 
schedule  of  taxable  gross  weights  for 
the  taxable  period  beginning  July  1, 
1984. 

(c)  Computation  of  tax.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section  (and  §  41.4481-laT  in  the  case  of 
small  owner-operators),  the  tax  on  the 
use  of  a  particular  highway  motor 
vehicle  for  the  taxable  period  is 
computed  as  follows: 

(f)  For  vehicles  with  a  taxable  gross 
weight  of  at  least  55,000  pounds,  but  not 
over  75.000  pounds,  add  to  $100  an 
amount  equal  to  $22  for  each  1,000 
pounds  (or  fraction  thereof)  in  excess  of 
55.000  pounds:  and 

(ii)  For  vehicles  with  a  taxable  gross 
weight  over  75.000  pounds,  the  fax  is 
$550. 

(2)  If  the  first  taxable  use  of  a 
particular  highway  motor  vehicle  is 
made  after  the  end  of  the  first  month  of 
the  taxable  period,  the  tax  on  the  use  of 
such  vehicle  for  such  taxable  period  is 
computed  by  multiplying  the  amount  of 
tax  that  would  be  (due  for  a  full  taxable 
period,  as  computed  under  paragraph 
(c)(1)  of  this  section,  by  a  fraction.  Such 
fraction  shall  have  as  its  numerator  the 
number  of  months  in  the  taxable  period 
beginning  with  the  month  of  first  taxable 
use  and  as  its  denominator  the  number 
of  months  in  the  entire  taxable  period. 
See  example  (2)  of  paragraph  (e)  of  this 
section. 

(3)  If  in  any  taxable  period  a  highway 
motor  vehicle  is  destroyed  or  stolen 
before  the  first  day  of  the  last  month  in 
the  taxable  period,  and  is  not 
subsequently  used  during  such  taxable 
period,  the  tax  shall  be  calculated 
proportionately  from  the  first  day  of  the 
month  in  the  period  in  which  the  first 
taxable  use  of  the  highway  motor 
vehicle  occurs  to  and  including  the  last 
day  of  the  month  in  which  the  highway 
motor  vehicle  was  destroyed  or  stolen. 
Any  tax  paid  under  section  4481(a)  on 
such  a  highway  motor  vehicle  in  excess 
of  the  tax  calculated  in  the  preceding 
sentence,  shall  be  an  overpayment  for 
which  a  refund  of  tax  may  be  claimed. 
For  purposes  of  this  paragraph  (c)(3),  a 
highway  motor  vehicle  is  destroyed  if 


the  vehicle  is  damaged  due  to  an 
accident  or  other  casualty  to  such  an 
extent  that  it  is  not  economical  to 
rebuild. 

(4)  If  the  use  of  a  highway  motor 
vehicle  during  the  taxable  period  is 
discontinued  (for  reasons  other  than 
destruction  or  theft  as  described  in 
paragraph  (c)(3)  of  this  section)  or  is 
converted  to  a  use  which  is  exempt  from 
the  tax  imposed  by  section  4481(a),  the 
computation  of  the  tax  is  not  affected 
and  no  right  to  refund  of  any  tax  paid 
under  section  4481  arises. 

(d)  Refund  of  tax  under  section 
4481(a).  Any  claim  for  refund  of  an 
overpayment  of  tax  under  section 
4481(a)  due  to  destruction  or  theft  of  the 
vehicle  shall  be  made  in  accordance 
with  the  applicable  provisions  of  this 
section  and  §  301.6402-2  (Regulations  on 
Procedure  and  Administration)  and  shall 
be  filed  by  the  person  in  whose  name 
the  vehicle  is  registered  or  required  to 
be  registered  when  the  vehicle  is 
destroyed  or  stolen.  A  claim  for  refund 
of  the  tax  imposed  by  section  4481(a)  is 
to  be  filed  on  Form  843  (Claim). 

(e)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the  \ 
following  examples:  ^"-^ 

Example  (1).  In  the  taxable  period 
beginning  July  1, 1984.  the  first  taxable  use  of 
a  particular  highway  motor  vehicle,  a  bus. 
having  a  taxable  gross  weight  of  56.000 
pounds  occurs  on  July  10.  1984.  at  which  time 
the  vehicle  is  registered  in  the  name  of  X.  A 
tax  of  $122  ($100 -(-$22)  is  imposed  on  X  for 
the  use  of  such  vehicle  for  such  taxable 
period. 

Example  (2).  On  July  1.  1984.  X  has 
registered  in  his  name  a  highway  motor 
vehicle  having  a  taxable  gross  weight  of 
60.000  pounds.  The  vehicle  is  in  "dead 
storage"  until  August  10.  1984,  at  which  time 
X  starts  using  the  vehicle  on  the  public 
highways  in  carrying  on  his  trucking 
business.  On  August  10.  1984.  the  vehicle  is 
still  registered  in  X's  name.  Since  the  first 
taxable  use  of  this  highway  motor  vehicle 
during  the  taxable  period  occurred  on  August 

10. 1984,  X  is  required  to  pay  a  tax  of  $192.50 
(l$100-(-  (5 X  $22)1  X  '  V, ,)  for  such  taxable 
period. 

Example  (3).  On  April  15, 1985.  a  vehicle 
with  a  taxable  gross  weight  of  70.000  pounds 
and  registered  in  the  name  of  Y  is  completely 
destroyed.  Y  had  purchased  the  vehicle  from 
X  who  had  paid  the  tax  for  the  taxable  period 
beginning  July  1. 1984.  Y  is  entitled  to  a 
refund  of  tax  for  those  full  months  after 
destruction  in  the  taxable  period  ending  June 

30. 1985.  Thus.  Y  may  file  a  claim  for  a  refund 
of  $71.67— Vis  of  the  total  tax  of  $430 
($100-(-(15x$22)). 

S41.44«1-1T    SpM^iai  rulM  for  smaH 
own«r-op«rators  (temporary). 

(a)  In  general.  In  the  case  of  a  small 
owner-operator  (as  defined  in  paragraph 
(b)  of  this  section),  the  tax  imposed  by 
section  4481(a)  for  the  taxable  period 


beginning  July  1. 1984,  and  ending  June 
30, 1985,  i»— 

(1)  For  vehicles  with  a  taxable  gross 
weight  under  55.000  pounds — no  tax, 

(2)  For  vehicles  with  a  taxable  gross 
weight  of  at  Icats  55.000  pounds  but  not 
over  58.000  pounds — the  amount 
determined  by  using  the  rate  of  tax  set 
forth  in  paragraph  (b)  of  \  41.4481-lT, 
and 

(3)  For  vehicles  with  a  taxable  gross 
weight  over  58,000  pounds — $3.00  for 
each  1.000  pounds  (or  fraction  thereof) 
of  taxable  gross  weight,  but  not  to 
exceed  $550. 

If  the  first  taxable  use  of  a  particular 
highway  motor  vehicle  subject  to  tax 
under  this  section  is  made  after  the  end 
of  the  first  month  of  the  taxable  period, 
or  if  a  particular  highway  motor  vehicle 
subject  to  tax  under  this  section  is 
destroyed  or  stolen  before  the  first  day 
of  the  last  month  in  the  taxable  period 
the  tax  shall  be  computed  using  the 
proration  rules  provided  in  55  41.4481- 
lT(c)  (2)  and  (3).  respectively.  The  tax 
imposed  by  section  4481(a)  on  a  small 
owner-operator  for  taxable  periods 
beginning  after  June  30, 1985,  is  the 
amount  determined  by  using  the  rate  of 
tax  set  forth  in  paragraph  (b)  of 
5  41.4481-lT. 

(b)  Small  owner-operator.  For 
purposes  of  this  section,  the  term  "small 
owner-operator"  means  any  person  who 
at  all  times  during  the  taxable  period 
owns  no  more  than  5  highway  motor 
vehicles  with  respect  to  which  a  tax  is 
imposed  by  section  4481(a)  for  such 
taxable  period  and  operates  no  more 
than  5  highway  motor  vehicles  with 
respect  to  which  a  tax  is  imposed  by 
section  4481(a)  for  such  taxable  period. 
For  purposes  of  the  preceding  sentence, 
a  vehicle  on  which  the  tax  has  been 
suspended  under  5  41.4483-2T(a)  shall 
be  considered  a  vehicle  with  respect  to 
which  a  tax  is  imposed  by  section 
4481(a).  A  person  may  qualify  as  a  small 
owner-operator  under  this  section  with 
respect  to  vehicles  which  such  person 
owns  and  operates,  notwithstanding  the 
fact  that  such  vehicles  are  registered  or 
are  required  to  be  registered  in  the  name 
of  another  person.  Such  other  person 
who  has  registered  or  is  required  to 
register  the  vehicles,  but  who  does  not 
Qvra  or  operate  the  vehicles,  will  be 
entitled  to  compute  tax  under  5  41.4481- 
lT,  to  the  extent  the  vehicles  are  owned 
and  operated  by  small  owner-operators. 
See  example  (5)  of  paragraph  (f)  of  this 
section.  In  the  case  of  a  lease  of  a 
vehicle,  the  lessor  is  treated  as  the 
owner  and  the  lessee  is  treated  as  the 
operator  of  such  vehicle. 

(c)  Aggregation  of  vehicle  ownerships. 
For  purposes  of  paragraph  (b)  of  this 
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section  all  highway  motor  vehicles  upon 
which  the  tax  under  section  4481(a)  is 
imposed  which  are  owned  or  operated 
by- 

(1)  Any  trades  or  businesses  (whether 
or  not  incorporated)  which  are  under 
common  control  with  a  taxpayer  (as 
defined  in  §  1.52-l{b)).  or 

(2)  Any  member  of  any  controlled 
group  of  corporations  of  which  a 
taxpayer  is  a  member,  for  any  taxable 
period, 

shall  be  treated  as  bein^  owned  or 
operated  by  such  taxpayer  during  such 
taxable  period. 

(d)  Controlled  groups  of  corporations. 
For  purposes  of  paragraph  (c)(2)  of  this 
section  the  term  "controlled  group  of 
corporations"  has  the  same  meaning 
dssigned  to  it  in  section  1563(a).  except 
that— 

(1)  "More  than  50  percent"  shall  be 
substituted  for  "at  least  80  percent" 
each  place  it  appears  in  section 
1563(a)(1).  and 

(2)  The  determination  shall  be  made 
without  regard  to  sections  1563(a)(4)  and 
1563(e)(3)(C). 

(e)  Highway  motor  vehicle.  For 
purposes  of  this  section,  the  term 

highway  motor  vehicle"  has  the  same 
meaning  assigned  to  such  term  in 
section  4482(a)  and  the  regulations 
thereunder. 

(f)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the 
following  examples: 

E\umple  (11.  On  Inly  1. 1984,  Z  is  the  owner 
and  operator  of  5  highway  motor  vehicles 
each  of  which  has  a  taxable  gross  weight  of 
60.000  pounds.  On  |uly  5. 1984.  Z  leases  an 
additional  2  highway  motor  vehicles  with  a 
taxable  gross  weight  of  60,000  pounds  for  use 
in  Zs  trucking  business.  Even  though  Z  only 
owns  5  highway  motor  vehicles  with  respect 
to  which  a  tax  is  imposed  under  section 
4481(a).  Z  is  operating  a  total  of  7  such 
vehicles.  Therefore.  Z  does  not  qualify  as  a 
small  owner-operator  under  this  section. 

Example  (2).  On  July  1, 1984,  X  is  the  owner 
and  operator  of  5  highway  motor  vehicles 
each  of  which  has  a  taxable  gross  weight  in 
excess  of  58,000  pounds  as  determined  under 
the  schedules  set  forth  in  §  41.4482(b)-lT.  X 
pays  fax  on  these  vehicles  under  section  4481 
as  provided  in  paragraph  (a)(3)  of  this 
section.  A  new  vehicle  weighting  80.000 
pounds  is  added  to  X's  operating  fleet  in 
October  1984.  X's  small  owner-operator 
status  ceases  upon  the  addition  of  the  6th 
vehicle  to  X's  fleet  and  additional  lax 
liability  is  incurred  at  such  time  in  an  amount 
equal  to  the  excess  of  the  tax  which  would 
have  been  imposed  on  the  original  5  vehicles 
under  §  41.4481-lT{b)  for  the  entire  taxable 
period  over  the  tax  X  paid  for  these  vehicles 
under  paragraph  (a)(3)  of  this  section.  Tax 
liability  for  the  6th  vehicle  is  determined 
under  the  rate  set  forth  in  $  41.4481-lT(b)  for 
the  period  from  October  1. 1984.  to  June  30, 


1985,  under  the  proration  rules  in  §  41.44«1- 
lT[c){2). 

Example  (3).  On  |uly  1. 1984,  Y  is  the  owner 
and  operator  of  100  highway  motor  vehicles. 
For  purposes  of  determining  whether  or  not  Y 
qualifies  as  a  snail  owner-operator,  the 
taxable  gross  weight  of  the  vehicles  is 
determined  by  reference  to  the  schedules  set 
forth  in  §  41.4482(b)-lT.  Ninety-seven  of  the 
vehicles  have  a  taxable  gross  weight  of  less 
than  55,000  pounds.  Three  of  the  vehicles 
have  a  taxable  gross  weight  of  60,000  pounds. 
Thus.  Y  IS  the  owner  and  operator  of  a  fleet 
of  5  or  fewer  vahicles  subject  to  tax  under 
section  4481(a)  and  is  a  small  owner- 
operator.  The  tax  imposed  by  section  4481(h) 
is  applied  by  determining  the  rate  of  tax 
under  paragraph  (a)  of  this  section.  Thus,  for 
the  taxable  period  July  1,  1984,  through  June 
30, 1965.  Y  is  liable  for  no  tax  on  the  vehicles 
weighing  less  than  55,000  pounds,  and  $540 
{S180  X  3)  of  tax  on  the  vehicles  weighing 
60,000  pounds. 

Example  14).  Assume  the  same  facts  as  in 
example  (3).  except  that  on  January  1.  1985,  Y 
buys  three  highway  motor  vehicles  each  of 
which  weighs  60,000  pounds.  Y's  small 
owner-operator  status  cea.ses  upon  the 
addition  of  the  three  vehicles  to  Y's  fleet  and 
Y  must  redetermine  the  tax  on  the  Vehicles 
using  the  rates  in  §  41.4481-lT(b).  The 
redetermined  tax  on  the  original  three 
vehicles  weighing  60,000  pounds  is  $630 
(S210  •  3).  Since  Y  already  paid  $540  on  these 
three  vehicles,  the  additional  amount  to  be 
paid  Is  $90  (without  interest).  In  addition.  Y  is 
liable  for  tax  on  the  three  added  60,000  pound 
vehicles  for  the  period  from  January  1, 1985, 
through  June  30, 1985,  at  the  rates  set  forth  in 
§  41.4481-lT[b).  Thus,  the  tax  due  on  these 
vehicles  is  S315  (Vi2  x[3x$210)).  The  total 
tax  due  from  Y  is  $405.  and  must  be  paid  with 
a  Form  2290  filed  by  February  28.  1985. 

Example  (51.  Fleet  carrier  A  has  entered 
into  operating  agreements  with  50  highway 
motor  vehicle  operators,  each  of  which  will 
provide  services  to  A's  shipping  customers. 
None  of  the  50  operators  are  under  common 
control  with  A  or  are  members  of  a  controlled 
group  of  corporations  of  which  A  is  a 
member.  Twenty  of  A's  vehicle  operjitors 
have  purchased  two  truck-tractors  (the 
"vehicles")  under  conditional  sales  contracts 
with  A  while  10  vehicle  operators  purchased 
two  vehicles  under  conditional  sales 
agreements  with  other  persons.  All  30  of 
these  operators  are  treated  as  owning  their 
vehicles  for  Federal  income  tax  purposes. 
The  remaining  20  operators  own  outright  two 
vehicles  each.  For  purposes  of  determining 
the  amount  of  tax  imposed  by  section  4481(a|, 
each  owner  of  two  vehicles  is  considered  a 
small  owner-operator.  In  the  interest  of 
administrative  convenience,  A  registers  all 
100  of  its  fleet  vehicles  in  its  own  name  under 
the  laws  of  A's  home  state  and  pays  the  tax 
imposed  on  these  vehicles.  A  is  reimbursed 
by  the  operators  for  registration  fees  and 
taxes  paid  Since  A  neither  owns  nor 
operates  the  100  vehicles  which  are  owned 
and  operated  by  the  small  owne»-operators. 
A  pays  the  tax  under  section  4481(a)  based 
on  the  rate  applicable  to  small  owner- 
operators. 

Example  (6).  Assume  the  same  facts  as  in 


example  (5).  except  that  twenty  of  A's  vehicle 
operators  have  leased  two  vehicles  each  from 
A.  rather  than  purchasing  the  vehicles  under 
conditional  sales  contracts.  As  to  these 
twenty  leased  vehicles.  A  is  treated  as  the 
owner  of  the  vehicles  and  cannot  compute 
tax  under  section  4481(a)  for  these  vehicles 
based  on  the  rate  applicable  to  small  owner- 
operators,  but  must  instead  compute  the  tax 
based  on  the  rate  set  forth  in  §  41,4481-lT(b). 
A  is  still  eligible  to  compute  tax  under  section 
4481(a)  on  the  other  80  vehicles  based  on  the 
rate  applicable  to  small  owner-operators 
because  these  vehicles  are  owned  and 
operated  by  small  owner-operators. 

Example  (7).  P  is  a  corporation  which  owns 
more  than  50  percent  of  the  single 
outstanding  class  of  stock  of  three 
corporations.  X.  Y  and  Z.  X  Corporation 
operates  and  has  registered  in  its  name  two 
highway  motor  vehicles,  each  of  which  has  a 
taxable  gross  weight  in  excess  of  55,000 
pounds.  Y  and  Z  Corporations  operate  and 
have  registered  in  their  names  three  and  two 
vehicles,  respectively,  each  of  which  has  a 
taxable  gross  weight  in  excess  of  55,000    ' 
pounds.  For  purposes  of  paragraph  {c)(2)  of 
this  section.  Corporations  P,  X,  Y.  and  Z  are 
treated  as  members  of  a  "controlled  group  of 
corporations"  as  that  term  is  deFmed  in 
§  41.4481-laT(d).  Thus,  although  each 
corporation  pays  the  Federal  Highway  Use 
Tax  on  its  vehicles  separately  from  the  other 
corporations,  ownership  and  operation  of 
their  vehicles  must  be  aggregated  and  none  of 
the  corporations  qualify  as  a  small  owner- 
operator  under  this  section.  Accordingly, 
each  corporation  shall  furnish  such 
information  as  is  required  on  the  first  Form 
2290  filed  for  the  taxable  period  and 
determine  its  tax  liability  under  the  rates  set 
forth  in  \  41.4481-lT(b). 

Par.  2.  New  §  41.4482(b)-lT  is  added 
immediately  after  §  41.4482(b}-l  to  read 
as  follows: 

§  41.4482(b)-1T    Schedule  of  taxabi*  gross 
weights  for  the  taxable  period  beginning 
July  1, 1994,  and  ending  June  30, 1985 
(temporary). 

The  following  schedule  of  taxable 
gross  weights,  based  on  the  sum  of  the 
weights  referred  to  in  §  41.4482(b)-l{a). 
is  hereby  prescribed  for  the  taxable 
period  beginning  July  1,  1984.  Any 
highway  motor  vehicle  which  falls  in 
one  of  the  categories  shown  in  the 
following  schedule  shall  be  considered. 
for  purposes  of  the  regulations  in  this 
part,  to  have  the  taxable  gross  wBight 
assigned  to  such  category.  Any  highway 
motor  vehicle  which  does  not  fall  in  one 
of  the  categories  shown  in  the  following 
schedule  shall  be  considered,  for 
purposes  of  the  regulations  in  this  part, 
to  have  a  taxable  gross  weight  of  less 
than  55,000  pounds. 


N. 
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Use  Tax  Schedule 


TaxaWe 
gross 

pounds) 

StngtG  units* 

la)  *  sxled  truck  squppea  lor  usa  m  a  amgta 
unit  wiin  actual  untoaded  weight  of  lass 
Itian  22.000  pounds _ S5.000 

(b)  4  axlad  truck  equipped  (or  uae  as  a  single 
unit  witri  actual  untoaded  weight  of  22.000 
pounds   or    more   and   leas    than    30.000 

pounds  >  68.000 

(c)  4  axled  trtx^k  equipped  tor  use  as  a  single 
um  with  actual  unloaded  weight  ol  3G.0OC 

po«nds  or  more  - 80.000 

(d)  More  ttwn  4  axled  truck  equipped  iof  use     s 

«s  a  smgte  uml  80.000 

'  Tractor-trailer  eomemations: 

le)  2  axled  truck  tractor  with  actual  unloaded 
weight  of  1 1 ,000  pourxW  or  more  80.000 

O  3  or  4  axled  truck-tractor  with  actual 
unlc«a«J  wwghi  o(  less  tt\an  13.000 
poundis  65.000 

ig)  3  or  4  axled  truck-tractor  with  actual 
unioeded  weighl  of  1 3  000  pounds  or  mora 
and  less  than  17,000  pounds  70.000 

(h)  3  or  4  axled  truck-tractor  with  actual 
unloaded  weight  ot  17.000  pounds  or  mors  74.000 

(i)  More  than  4  axled  truck-tractor        ._ 80,000 

I  Tractor-trailer-trailar  combmaaons 

(1/  2  or  more  axled  Inck-tractor  used  lo  haii 
more  than  one  trailer  „ 80.000 

Truck-trailer  combinatione. 

(k)  2  axled  truck  with  actual  untoaded  waghl 
ot  12  000  pounds  or  rttore  arx)  equipped 
tor  uae  m  cornhmetiona .  95.000 

(I)  3  or  4  axled  truck  with  actual  unloaded 
weiglu  of  less  than  14  000  pourxls  arxl 
equipped  for  use  m  comtjirwtnns  85.000 

(m|  3  10  4  axled  truck  wHh  actual  untoaded 
weight  ol  14.000  pourxls  or  more  and  less 
than  19  000  pounds  and  equipped  lor  uae 
m  comtxnations  74.000 

(n)  3  or  4  axled  truck  with  actual  unloaded 
weight  of  19  000  pounda  or  more  and 
equipped  for  use  m  corntjiiiatiuns    76.000 

(01  More  than  4  axled  truck  equipped  for  use 

m  eomfemalions ..,..  _ _..  80,000 

'    Buses.  Actual  unloaded  weight  of  vehicle 

plus    <50   pounds   for   each   umt   of   sealing 

capacity  provided  for  passer>gers  ana  dnver. 


Par.  3.  New  S  41.4483-2T  is  added 
immediately  after  §  41.4483-2  to  read  as 
follows: 

§  4 1 .4483-2T    Exemptton  for  trucks  used 
for  5,000  or  fewer  miles  artd  agricultural 
vehicles  used  for  7,500  or  fewer  miles  on 
putiHc  highway*  (temporary). 

(a)  Suspension  of  tax — (1)  In  general. 
Liability  for  the  tax  imposed  by  section 
4481(a)  with  respect  to  any  highway 
motor  vehicle  is  suspended  during  a 
taxable  period  if  it  is  reasonable  to 
expect  that  the  vehicle  will  be  used  for 
5,000  or  fewer  miles  on  public  highways 
during  such  taxable  period  and  the 
owner  furnishes  in  the  time  and  manner 
required  the  information  required  under 
paragraph  (a)(2)  of  this  section.  See 
paragraph  (g)  of  this  section  regarding 
special  rules  for  agricultural  vehicles. 
See  S  41.4482(c)-l(c)  for  the  meaning  of 
"use"  on  the  public  highways. 

(2)  Information  to  be  supplied  in 
support  of  suspension  of  tax.  The  owner 
of  a  highway  motor  vehicle  who 
reasonably  expects  that  the  vehicle  will 
be  used  for  5.000  or  fewer  miles  on 
public  highways  during  a  taxable  period 
shall  furnish  on  the  first  Form  2290 


(Heavy  Vehicle  Use  Tax  Return)  filed 
during  the  taxable  period  for  such  motor 
vehicle,  such  information  as  is  required 
by  the  Form  in  order  to  support  the 
suspension  of  tax  under  paragraph  (a)  of 
this  section. 

(b)  Cessation  of  suspension  from  tax. 
If  a  highway  motor  vehicle  on  which  the 
tax  under  section  4481(a)  is  suspended 
for  a  particular  taxable  period  under 
paragraph  (a)(1)  of  this  section  is  used 
for  more  than  5,000  miles  on  public  • 
highways  during  such  taxable  period, 
the  owner  of  the  vehicle  shall  pay  the 
tax  for  the  entire  taxable  period  in 
accordance  with  section  4481(a).  The  tax 
shall  be  reported  on  Form  2290.  which 
must  be  filed  on  or  before  the  last  day  of 
the  month  immediately  following  the 
month  in  which  the  use  of  the  vehicle 
during  the  taxable  period  exceeds  5.000 
miles.  If  such  Form  is  filed  within  the 
time  required  by  the  preceding  sentence, 
it  shall  be  treated  as  timely  filed. 

(c)  Exemption.  If  at  the  end  of  any 
taxable  period  during  which  the  tax 
under  section  4481(a]  on  a  highway 
motor  vehicle  was  suspended  under 
paragraph  (a)(1)  of  this  section  the 
vehicle  has  not  been  used  for  more  than 
5.000  miles  on  public  highways,  the 
vehicle  shall  be  exempt  from  the  tax  for 
that  taxable  period.  The  owner  of  the 
vehicle  shall  verify  that  the  vehicle  was 
used  for  less  than  5,000  miles  in  such 
ended  taxable  period  on  the  first  Form 
2290  filed  for  the  next  taxable  period. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A  it  the  owner  of  6  highway 
motor  vehicles,  each  of  which  has  ■  taxable 
gross  weight  in  excess  of  55.000  pounds.  None 
of  these  6  vehicles  are  agricultural  vehicles. 
The  vehicles  are  placed  in  use  during  July 
1984.  Because  of  the  nature  of  his  business,  A 
reports  on  the  first  Form  2290  filed  after  June 
30, 1984,  that  he  reasonably  expects  that  none 
of  the  vehicles  will  be  used  for  more  than 
5,000  miles  on  public  highwaj-s.  Accordingly, 
the  tax  imposed  by  section  4481(a)  is 
suspended  for  A's  6  vehicles  for  the  taxable 
period  July  1. 1984,  through  June  30. 1985. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  during  the  month  of 
February  1985.  the  use  of  one  of  A'l  vehicles 
exceeds  5,000  miles  on  public  highways.  A  is 
liable  for  the  full  tax  for  the  taxable  period 
July  1, 1984.  through  )une  30, 1985.  for  that 
vehicle  at  the  rate  set  forth  in  |  41.4481- 
lT[b).  and  must  so  report  on  Form  2290  filed 
on  or  before  March  31, 1S8S.  the  last  day  of 
the  month  following  the  month  in  which  the 
use  excet^ds  5,000  miles. 

(e)  Refund  of  tax  for  highway  motor 
vehicle  used  5.000  or  fewer  miles.  If  a 
highway  motor  vehicle  on  which  the  tax 
imposed  by  section  4481(a)  has  been 
paid  for  a  given  taxable  period  is  used 
for  5.000  or  fewer  miles  on  public 


highways  during  such  taxable  period, 
the  person  who  paid  the  tax  may  file  a 
claim  for  refund  of  an  overpayment  of 
the  tax  at  the  end  of  the  taxable  period. 
Claims  for  refunds  of  tax  made  under 
this  paragraph  (e)  shall  be  filed  in  the 
same  manner  as  claims  for  refunds  filed 
under  {  41.44«l-lT(d).  Refiinds  of  tax 
made  under  this  paragraph  (e)  shall  be 
without  interest. 

(f)  Relief  from  liability  for  tax  under 
certain  circumstances.  If  the  tax 
imprased  by  section  4481(a)  on  a 
highway  motor  vehicle  is  suspended  for 
any  taxable  period  under  paragraph  (a) 
of  this  section  and  the  vehicle  is 
transferred  while  the  suspension  is  in 
effect,  the  transferor  will  not  be  liable 
for  any  tax  on  such  vehicle  for  such 
taxable  period  if  such  transferor 
furnishes  a  statement  to  the  transferee 
on  which  is  included  the  transferor's 
name,  address  and  taxpayer 
identification  number,  the  vehicle 
identification  number,  the  date  of 
transfer  of  the  vehicle,  the  ntmiber  of 
miles  the  vehicle  has  been  used  on  the 
public  highways  during  the  taxable 
period,  the  odometer  reading  at  the  time 
of  the  transfer,  and  the  name,  address 
and  taxpayer  identification  number  of 
the  transferee.  The  statement  required  in 
the  preceding  sentence  shall  be  attached 
by  the  transferee  to  a  Form  2290  which 
must  be  filed  on  or  before  the  last  day  of 
the  month  following  the  month  in  which 
such  vehicle  is  transferred.  The 
suspension  from  tax  under  paragraph  (a) 
continues  imtil  the  vehicle  is  used  on  the 
pubhc  highways  for  more  than  5,000 
miles  during  the  taxable  period 
(including  use  by  the  transferor  for  the 
portion  of  the  taxable  period  prior  to  the 
transfer).  If  the  transferor  has  furnished 
the  statement  required  in  this  paragraph 
(f),  the  transferee  and  not  the  transferor 
is  liable  for  the  entire  tax  under  section 
4481(a)  for  the  taxable  period  in  which 
the  transfer  was  made.  If  the  transferor 
has  not  furnished  such  statement  to  the 
transferee,  then  the  transferor  is  also 
liable  for  the  tax  on  the  use  of  such 
vehicle  for  such  taxable  period  to  the 
extent  that  the  tax  or  an  installment 
payment  of  the  tax  has  not  been 
previously  paid.  See  paragraph  (b)  of 
this  section  relating  to  cessation  of 
suspension  from  tax. 

(g)  Special  rule  for  agricultural 
vehiclea — (1)  In  general.  In  applying  the 
provisions  of  this  section  to  an 
agricultural  vehicle.  "7,500"  shall  be 
substituted  for  "5.000"  each  place  it 
appears  in  paragraph  (a)  through  (Q  of 
this  section. 

(2)  Meaning  of  terms — (i)  Agricultural 
vehicle.  An  agricultural  vehicle  is  any 
highway  motor  vehicle — 
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(A)  Used  (or  expected  to  be  used) 
primarily  for  farming  purposes,  and 

(B)  Registered  (under  the  laws  of  the 
State  or  States  in  which  such  vehicle  is 
required  to  be  registered)  as  a  highway 
motor  vehicle  used  for  farming  purposes. 
A  highway  motor  vehicle  is  used 
primarily  for  farming  purposes  if  more 
than  one-half  of  such  vehicle's  use 
(determined  on  the  basis  of  mileage) 
during  the  taxable  period  is  for  farming 
purposes.  Further,  the  highway  motor 
vehicle  must  be  registered  (under  the 
laws  of  the  Stale  or  States  where  such 
vehicle  is  required  to  be  registered)  as  a 
highway  motor  vehicle  used  for  farming 
purposes  for  the  entire  taxable  period  in 
order  to  qualify  as  an  agricultural 
vehicle.  See  §  41.4482{a)-l  for  the 
definition  of  "highway  motor  vehicle  ". 

(ii)  Farwing  purposes.  For  purposes  of 
this  section,  "farming  purposes"  means 
the  transporting  of  any  farm  commodity 
to  or  from  a  farm,  or  the  use  directly  in 
agricultural  production. 

(iii)  Farm  commodity.  A  "farm 
commodity"  is  any  agricultural  or 
horticultural  commodity,  feed,  seed, 
fertilizer,  livestock,  bees,  pou'try,  fur- 
bearing  animals,  or  wildlife.  A  farm 
commodity  does  not  include  a 
commodity  which  has  been  changed  by 
a  processing  operation  from  its  raw  or 
natural  state.  For  example,  juice  which 
has  been  extracted  from  fruits  or 
vegetables  is  not  a  farm  commodity  for 
purposes  of  this  paragraph  (g). 

(iv)  Farm.  The  term  "farm"  includes 
stock  (including  feed  yards  for  fattening 
cattle),  dairy  ,  poultry,  fruit,  fur-bearing 
animal,  and  truck  farms,  plantations, 
ranches,  nurseries,  ranges,  orchards,  and 
such  greenhouses  and  other  similar 
structures  as  are  used  primarily  for  the 
raising  of  any  agricultural  or 
horticultural  commodity.  Greenhouses 
and  other  similar  structures  used 
primarily  for  purposes  other  than  the 
raising  of  agricultural  or  horticultural 
commodities  (for  example,  display, 
storage,  or  fabrication  of  wreaths, 
corsages,  and  bouquets)  do  not 
constitute  "farms". 

(v)  Agricultural  production— {A]  In 
general.  A  highway  motor  vehicle  is 
considered  to  be  used  directly  in 
agricultural  production  only  if  it  is  used 
as  indicated  in  the  following  paragraphs. 

(B)  Use  of  a  highway  motor  vehicle  in 
connection  with  cultivating,  raising,  and 
harvesting.  A  highway  motor  vehicle  is 
considered  to  be  used  directly  in 
agricultural  production  if  such  vehicle  is 
used  in  connection  with  cultivating  the 
soil,  or  raising  or  harvesting  any 
agricultural  or  horticultural  commodity, 
including  the  raising,  shearing,  feeding, 
caring  for.  training  and  management  of 


livestock,  bees,  poultry,  and  fur-bearing 
animals  and  wildlife.  A  highway  motor 
vehicle  which  is  used  in  connection  with 
operations  such  as  canning,  freezing, 
packaging,  or  other  processing 
operations  will  not  be  considered  to  be 
used  directly  in  agricultural  production. 

(C)  Use  of  a  highway  motor  vehicle  in 
connection  with  planting,  cultivating, 
caring  for  cutting,  etc.,  of  trees.  A 
highway  motor  vehicle  is  used  directly 
for  agricultural  production  if  it  is  used  in 
connection  with  planting,  cultivating, 
caring  for.  or  cutting  of  trees,  or  in 
connection  with  the  preparation  (other 
than  milling)  of  trees  for  market;  but 
only  if  such  operations  are  incidental  to 
farming  operations.  These  farming 
operations  include  felling  trees  and 
cutting  them  into  logs  or  firewood,  but 
do  not  include  sawing  logs  into  lumber, 
chipping,  or  other  milling  operations. 
The  operations  specified  in  this 
paragraph  {g)(2)(v)(C)  will  be  considered 
"incidental  to  farming  operations"  only 
if  they  are  of  a  minor  nature  in 
comparison  with  the  total  farming 
operations  involved.  Therefore,  a 
treefarmer  or  timbergrower  may  not 
claim  that  a  highway  motor  vehicle  used 
in  that  trade  or  business  is  used  directly 
in  agricultiu-al  prt)duction. 

(D)  Use  of  a  highway  motor  vehicle  in 
connection  with  the  operation, 
management,  conservation, 
improvement,  or  maintenance  of  a  farm. 
A  highway  motor  vehicle  is  used 
directly  for  agricultural  production  if  it 
is  used  in  connection  with  the  operation, 
management,  conservation, 
improvement,  or  maintenance  of  a  farm 
and  its  tools  and  equipment.  Examples 
of  these  operations  include  clearing 
land,  repairing  fences  and  farm 
buildings,  building  terraces  or  irrigation 
ditches,  cleaning  tools  or  farm 
machinery,  painting,  and  other  activities 
which  contribute  in  any  way  to  the 
conduct  of  a  farm  as  such,  as 
distinguished  from  any  other  enterprise 
in  which  the  owner  of  the  highway 
motor  vehicle  may  be  engaged. 

(3)  Mileage  on  farm  not  counted 
toward  7.500  mile  limit.  For  purposes  of 
this  section,  the  number  of  miles  which 
a  highway  motor  vehicle  is  driven  on  a 
farm  and  not  on  the  public  highways 
shall  not  be  taken  into  account  when 
determining  whether  the  vehicle's 
mileage  is  in  excess  of  7.500  miles. 
Accurate  records  should  be  kept  by 
taxpayers  of  the  number  of  miles  that  a 
highway  motor  vehicle  is  operated  on  a 
farm. 

(h)  Owner.  For  purposes  of  this 
section  the  term  "owner"  means,  with 
respect  to  any  highway  motor  vehicle, 
the  person  described  in  section  4481(b) 


(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1545-0143) 

Far.  4.  New  §  41.4483-3T  is  added 
immediately  after  §  41.448^-3  to  read  as 
follows: 

§  4 1 .4483-3T    Raduction  In  tax  for  trucks 
used  In  logging  (temporary). 

(a)  In  general.  The  tax  imposed  by 
section  4481  shall  be  reduced  by  25 
percent  in  the  case  of  a  truck  used  in 
logging. 

(b)  Truck  used  in  logging.  The  term 
"truck  used  in  logging"  means  any 
highway  motor  vehicle  which— 

(1)  Is  used  exclusively  during  the 
taxable  period  for  the  transportation,  to 
and  from  a  point  located  on  a  forested 
site,  of  products  harvested  from  such 
forested  site,  and 

(2)  Is  registered  (under  the  laws  of  the 
State  or  States  in  which  such  vehicle  is 
required  to  be  registered)  as  a  highway 
motor  vehicle  used  in  the  transportation 
of  harvested  forest  products. 
Products  harvested  from  the  forested 
site  may  include  timber  which  has  been 
processed  for  commercial  use  by  sawing 
into  lumber,  chipping  or  other  milling 
operations  if  such  processing  occurs 
prior  to  transportation  from  the  forested 
site. 

PART  48— [AMENDED] 

Far.  5.  New  §  48.4041-2T  is  added 
immediately  after  §  48.4041-2  to  read  as 
follows: 

§  4B.404 1 -2T    Questions  and  answers 
concerning  the  Increased  diesei  fuel  tax 
(temporary). 

Q-1.     What  is  the  amount  of  tax 
imposed  on  diesei  fuel  under  section 
4041(a)  on  or  after  August  1. 1984,  and 
before  October  1, 1988? 

A-1.    The  tax  on  diesei  fuel  under 
section  4041(a)  for  such  period  is  15 
cents  a  gallon. 

Q-2.     Who  mus't  file  a  return  and  pay 
the  tax  for  diesei  fuel  sold  for  use  as  a 
fuel  in  a  diesel-powered  highway 
vehicle? 

A-2.     Any  person  who  sells  diesei 
fuel  for  use  as  a  fuel  in  a  diesel-powered 
highway  vehicle  (hereinafter  "retailer") 
must  file  a  return  and  pay  the  tax  on 
diesei  fuel  sold  for  such  use. 

Q-3.    Is  a  retailer  required  to  file  a 
return  and  pay  tax  on  diesei  fuel  sold  by 
the  retailer  for  use  in  a  diesel-powered 
highway  vehicle  if  tax  was  paid  on  the 
sale  to  the  retailer  by  the  person  from 
whom  the  retailer  purchased  the  diesei 
fuel  (hereinafter  "wholesaler")? 

A-3.    Yes.  The  retailer  must  file  a 
return  and  pay  the  tax  imposed  by 
section  4041(a)(1)  on  diesei  fuel  sold  by 
the  retailer  for  use  as  a  fuel  in  a  diesei- 
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powered  highway  vehicle.  No  tax  is 
payable  on  the  sale  of  diesel  fuel  unless 
such  fuel  is  sold  for  use  in  a  diesel- 
powered  highway  vehicle.  Therefore,  the 
wholesaler  should  not  have  paid  any  tax 
on  the  sale  of  the  diesel  fuel  to  the 
retailer.  Where  tax  was  nevertheless 
paid  on  the  sale  to  the  retailer,  the 
retailer  must  pay  the  tax  imposed  by 
section  4041(a)(1)  when  the  fuel  is  sold 
for  use  in  a  diesel-powered  highway 
vehicle.  Thus,  for  example,  if  a  retailer 
purchased  diesel  fuel  before  August  1, 
1984  and  the  wholesaler  paid  a  fax  of  9 
cents  a  gallon  on  the  fuel  sold,  the 
retailer  is  nevertheless  obligated  to  pay 
the  tax  imposed  by  section  4041(a)(1) 
when  the  retailer  sells  the  fuel  for  use  in 
a  diesel-powered  highway  vehicle.  In 
the  case  of  a  sale  for  such  use  occurring 
on  or  after  August  1, 1984,  the  tax  on  the 
fuel  sold  is  15  cents  a  gallon  even  though 
only  9  cents  a  gallon  was  paid  on  the 
sale  to  the  retailer. 

Q-4.  Who  may  obtain  a  refund  from 
the  Internal  Revenue  Ser\Mce  for  the  tax 
improperly  paid  on  the  sale  of  the  diesel 
fuel  to  the  retailer? 

A-4.    Only  the  wholesaler  who  paid 
the  tax  may  obtain  a  refund  for  any  tax 
paid  on  the  sale  of  the  diesel  fuel  to  the 
retailer.  Such  refund  may  be  obtained 
only  after  the  retailer  is  reimbursed  by 
the  wholesaler  for  the  tax  paid. 

Par.  6.  New  §  48.4051-lT  is  added 
immediately  after  §  48.4042-3  to  read  as 
follows: 

§  46.4051-1T    Questions  and  answers 
concerning  ttic  temporary  reduction  In  the 
e>  :ise  tax  on  the  sale  of  piggytMCk  trailers 
and  semi-trailers  (temporary). 

The  following  questions  and  answers 
concern  the  reduction  in  the  tax 
imposed  by  section  4051(a)  in  the  case 
of  piggyback  trailers  and  semi-trailers 
sold  after  July  17, 1984,  and  before  July 
18, 1985. 

Q-1     What  is  the  excise  tax  imposed 
by  section  4051(a)  on  the  first  retail  sale 
of  a  piggyback  trailer  or  semi-trailer  if 
such  sale  occurs  after  July  17, 1984.  and 
before  July  18, 1985? 

A-1    The  tax  imposed  by  section 
4051(a)  on  the  first  retail  sale  of  a 
piggyback  trailer  or  semi-trailer  after 
July  17, 1984,  and  before  July  18, 1985,  is 
6  percent  of  the  price  for  which  such 
trailer  or  semi-trailer  is  sold  if  the 
requirements  set  forth  below  are  met.  If 
anV  of  these  requirements  are  not  met. 
then  the  tax  imposed  by  section  4051(a) 
on  such  sale  is  12  percent  of  the  price  foe 
which  such  trailer  or  semi-trailer  is  sold. 
The  requirements  for  the  reduced  rate 
are  as  follows: 

(A)  Both  the  seller  and  the  purchaser 
of  the  piggyback  trailer  or  semi-trailer 
are  registered  with  the  Internal  Revenue 


Service  in  the  manner  described  in  A-3 
below,  unless  one  of  the  exceptions  set 
forth  in  section  4222  and  the  regulations 
thereunder  applies, 

(B)  The  purchaser  provides  the  seller 
with  a  properly  executed  piggyback 
certificate,  and 

(C)  The  seller  retains  such  certificate 
in  his  possession. 

Q-2    What  qualifies  as  a  "piggyback 
trailer  or  semi-trailer'"? 

A-2    For  purposes  of  this  section,  a 
"piggyback  trailer  or  semi-trailer"  is  any 
trailer  or  semi-trailer  which  is  designed 
for  use  principally  in  connection  with 
trailer-on-flatcar  service  by  rail  and 
meets  the  Association  of  American 
Railroads  specifications  for  use  in 
connection  with  trailer-on-flatcar 
service  by  rail. 

Q-3     How  do  the  purchaser  and 
seller  of  a  piggyback  trailer  or  semi- 
trailer register  with  the  Internal  Revenue 
Service  in  order  to  qualify  for  the 
reduced  rate  of  tax? 

A-3    In  order  to  qualify  for  the 
reduced  rate  of  tax  imposed  by  section 
4051(a)  on  the  first  retail  sale  of  a 
piggyback  trailer  or  semi -trailer,  both 
the  purchaser  and  seller  of  the 
piggyback  trailer  or  semi-trailer  must, 
prior  to  the  sale  of  such  trailer  or  semi- 
trailer (except  in  the  case  of  sales  after 
July  17. 1984.  and  before  October  30, 
1984,  for  which  sales  the  purchaser  and 
seller  must  be  registered  before  October 
30, 1984,  file  a  Form  837  (Registration  for 
tax-free  transactions  under  Chapter  32 
of  the  Internal  Revenue  Code)  unless 
one  of  the  exceptions  to  the  registration 
requirement  set  forth  in  section  4222  and 
the  regulations  thereunder  applies.  Form 
637^hall  be  completed  in  duplicate  and 
executed  in  accordance  with  the 
instructions  contained  on  the  reverse  of 
the  Form  637.  This  Form  shall  be  filed 
with  the  District  Director  for  the  district 
in  which  the  principal  place  of  business 
of  the  registrant  is  located.  Copies  of 
Form  637  may  be  obtained  from  any 
district  director  or  local  IRS  office.  Any 
person  who  receives  a  validated 
Certificate  of  Registry  (validated  Form 
637),  shall  be  considered  to  be  registered 
for  purposes  of  this  section. 

Q-4     What  information  must  be 
included  on  the  piggyback  certificate 
that  the  purchaser  must  furnish  the 
seller  upon  the  first  retail  sale  of  a       "^ 
piggyback  trailer  or  semi-trailer? 

A-4    A  properly  executed  piggyback 
certificate  must  include  the  following: 

(A)  The  name,  address  and  taxpayer 
identification  number  of  the  purchaser. 

(B)  The  date  that  the  piggyback  trailer 
or  semi-trailer  was  sold  to  the 
purchaser, 

(C)  A  descriptipn  of  such  trailer  or 
semi-trailer. 


(D)  A  statement  that  the  piggyback 
trailer  or  semi-trailer  will  be  used,  or 
resold  for  use,  principally  in  connection 
with  trailer-on-flatcar  Service  by  raii  or 
will  be  incorporated  into  an  article 
which  will  be  so  used  or  resold,  and 

(E)  The  signature  of  the  purchaser. 

The  following  form  of  certificate  will  be 
acceptable  for  purposes  of  this  section 
and  must  be  adhered  to  in  substance. 

Certificate 

(For  use  by  purchasers  of  a  piggj-back 
trailer  or  semi-trailer  that  is  eligible  for 
a  reduced  rate  of  tax  under  section 
4051(d)  of  the  Internal  Revenue  Code  of 
1954.) 
19 (Date) 

1.  L  the  undersigned,  hereby  certify 
that  I  am,  or  the  (Name  of  company) 

of  which  I  am  (Position  held) 

,  is,  purchasing  from  (the 

seller) ,  the  piggyback 

trailerts)  or  8emi-trailer(s)  specified  in 
section  2. 1  also  certify  that  such 
trailer(s)  or  semi-trailer(8)  will  be  (check 
one): 

used,  or  resold  for  use. 

principally  in  connection  with  trailer-on- 
flatcar  service  by  rail,  or 

incorporated  into  an  article 

which  will  be  so  used  or  resold. 

2.  Description  of  piggyback  trailer  or 
semi-trailer,  (a)  Type,  (b)  Quantity,  (c) 
Serial  number,  (d)  Gross  vehicle  weight 
rating,  (e)  Date  of  sale,  (f)  Invoice 
number,  (g)  Name  of  the  manufacturer  of 
trailer  or  semi-trailer. 

I  understand  that  the  willful  use  of 
this  certificate  to  evade  or  defeat  the 
excise  tax  otherwise  applicable  under 
section  4051(a},  will  subject  me  to  a  fine 
of  not  more  than  $10,000  or 
imprisonment  of  not  more  than  5  years, 
or  both,  together  with  cost  of 
prosecution. 

(Signature) 

(Address] 

Q-5    What  if  a  piggyback  trailer  or 
semi-trailer  is  sold  in  the  manner 
described  in  A-1  (thereby  becoming 
eligible  for  a  reduced  rate  of  tax  imder 
section  4051(a))  and  then  is  used,  or 
resold  for  a  use.  other  than  for  use 
principally  in  connection  with  trailer-on- 
flatcar  service? 

A-5    If  any  piggyback  trailer  or  semi- 
trailer which  was  subject  to  tax  under 
section  4051(a)  at  a  rate  of  6  percent  is 
not  used  or  resold  for  a  use  which 
qualifies  for  such  rate  then:  (A)  Such  use 
or  resale  shall  be  treated  as  a  sale  to 
which  section  4051(a)  applies,  (B)  The 
amount  of  the  tax  imposed  under  section 
4051(a)  on  such  sale  shall  be  equal  to  the 
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amount  of  tax  imposed  on  the  first  retail 
sale,  and  (C)  The  person  so  using  or 
reselling  such  trailer  or  semi-trailer  shall 
be  liable  for  such  tax. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1545-0143) 

Par.  7.  New  §  48.6151-lT  is  added 
immediately  after  §  48.6151-1  to  read  as 
follows: 

S4S.6151-1T    CKiestion  and  answer 
relating  to  the  extension  of  the  payment 
due  date  for  certain  fuel  taxes  (temporary). 

Q-1    To  whom  must  wire  transfer 
payments  of  the  tax  under  section  4081 
be  made  in  order  to  permit  qualified 
persons  (as  defined  in  section  518(b)  of 
the  Highway  Revenue  Act  of  1982) 
whose  hability  for  such  tax  is  payable 
with  respect  to  semi-monthly  periods,  to 
have  a  payment  due  date  of  14  days 
after  the  close  of  each  semi-monthly 
period? 

A-1    For  qualified  persons  whose 
liability  for  tax  under  section  4081  arises 
after  March  31. 1983.  the  due  date  for 
each  payment  is  14  days  after  the  close 
of  each  semi-monthly  period  if  the 
payment  is  made  by  wire  transfer  to  any 
authorized  government  depositary  in 
accordance  with  §  145.3-1. 

Far.  8.  New  §§  4a.6427-lT  and 
48.6427-2T  are  added  immediately  after 
§  48.6427-1  to  read  as  follows: 

§48.6427- IT    Questions  and  answers 
concerning  the  tax  on  diesel  fuel  used  In 
certain  tHJses  (temporary). 

The  following  questions  and  answers 
concern  the  amount  to  be  refunded  in 
the  case  of  diesel  fuel  used  in  certain 
buses  as  provided  in  section  6427(b). 

Q-1     Are  intercity,  local  or  school 
buses  eligible  for  a  credit  or  refund  of 
tax  paid  under  section  4041(a)  for  diesel 
fuel  so  used? 

A-1     Yes.  Generally,  in  the  case  of 
diesel  fuel  sold  or  used  after  July  31, 
1984,  on  which  tax  was  imposed  under 
section  4041(a)(1)  and  which  is  used  in 
intercity,  local,  or  school  buses,  the 
amount  of  credit  or  refund  is  12  cents  a 
gallon.  However,  the  amount  to  be 
refunded  in  the  case  of  diesel  fuel  used 
in  a  local  bus  while  such  bus  is  being 
operated  as  a  "qualified  local  bus"  is  15 
cents  a  gallon. 

Q-2    When  is  a  local  bus  considered 
to  be  operated  as  a  "qualified  local 
bus"? 

A-2^  A  local  bus  is  considered  to  be 
operated  as  a  qualified  local  bus  if  such 
bus — 

(1)  Is  engaged  In  furnishing  (for 
compensation)  intracity  passenger  land 
transportation  that  is  available  to  the 
general  public  and  is  scheduled  and 
along  regular  routes. 


(2)  Has  a  seating  capacity  of  at  least 
20  adults  (not  including  the  driver),  and 

(3)  Is  under  contract  with  (or  is 
receiving  more  than  a  nominal  subsidy 
from)  any  State  or  local  government  (as 
defined  in  section  4221(d))  to  furnish 
such  transportation. 

A  company  that  operates  qualified  local 
buses  is  eligible  for  the  15  cents  a  gallon 
credit  or  refund  only  with  respect  to  fuel 
used  while  such  buses  are  operating  as 
qualified  local  buses.  For  example,  a 
company  that  operates  its  buses  along 
subsidized  and  unsubsidized  intracity 
routes  may  obtain  the  15  cents  a  gallon 
credit  or  refund  only  with  respect  to  fuel 
used  while  operating  the  subsidized 
intracity  routes.  A  bus  is  under  contract 
with  a  State  or  local  government  only  if 
the  contract  imposes  a  bona  fide 
obligation  on  the  operator  of  the  bus  to 
furnish  the  transportation  to  which  the 
contract  relates.  A  subsidy  is  more  than 
nominal  if  the  subsidy  is  reasonably 
expected  to  exceed  an  amount  equal  to 
3  cents  multiplied  by  the  number  of 
gallons  of  uiesel  fuel  used  while 
operating  on  subsidized  routes. 

(3-3    What  is  meant  by  the  term 
"intracity  passenger  land 
transportation"? 

A-3    The  term  "intracity  passenger 
land  transportation"  means  the  land 
transportation  of  passengers  to  and  from 
points  located  within  the  same 
metropolitan  area.  The  term  includes 
transportation  along  routes  that  cross 
State,  city  or  county  boundaries 
provided  such  routes  remain  within  the 
metropolitan  area. 

§  48.6427-21    Questions  and  answers 
concerning  ttie  advance  repayment  of 
increased  diesel  fuel  tax  to  original 
purchasers  of  diesel-powered  automobiles 
and  tight  trucics  (temporary). 

The  following  questions  and  answers 
concern  the  credit  or  refund  of  the  diesel 
fuel  differential  amount  to  the  original 
purchaser  of  a  qualified  diesel-powered 
highway  vehicle  as  provided  in  section 
6427(g). 

In  General 

(3-1     Is  a  credit  or  refund  of  the 
increased  diesel  fuel  tax  available  to 
purchasers  of  diesel-powered  vehicles? 

A-1     Yes.  A  credit  or  refund  of  the 
diesel  fuel  differential  amount  may  be 
claimed  for  qualified  diesel-powered 
highway  vehicles  purchased  after 
January  1. 1985,  and  before  January  1, 
1988.  A  credit  or  refund  of  a  fraction  of 
the  diesel  fuel  differential  amount  may 
be  claimed  for  certain  qualified  diesel- 
powered  highway  vehicles  held  on 
January  1, 1985.  No  interest  is  payable 
on  the  diesel  fuel  differential  amount  (or 
fraction  thereof). 


(3-2    Who  is  eligible  to  claim  the 
credit  or  refund  of  the  diesel  fuel 
differential  amount  (or  fraction  thereof)? 
A-2    Any  person  who  is,  or  is  treated 
as,  an  original  purchaser  of  a  qualified 
diesel-powered  highway  vehicle  may 
claim  this  credit  or  refund. 

(3-3    Who  qualifies  as  an  original 
purchaser? 

A-3    Generally,  an  original  purchaser 
is  the  first  person  to  purchase  a 
qualified  diesel-powered  highway 
vehicle  for  use  other  than  resale.  In 
addition,  a  person  holding  a  qualified 
diesel-powered  highway  vehicle  for  a 
use  other  than  resale  at  the  end  of 
January  1, 1985.  is  treated  as  an  original 
purchaser.  However,  State  or  local 
governments  (as  defined  in  section 
4221(d)(4))  or  nonprofit  educational 
organizations  (as  defined  in  section 
4221(d)(5)),  do  not  quahfy  as  original 
purchasers  or  as  holders  who  are 
treated  as  original  purchasers. 

Q-4    Will  the  use  of  a  vehicle  by  a 
dealer  as  a  demonstrator  be  treated  as  a 
use  other  than  resale? 

A-4    No.  Thus,  a  dealer  may  not 
claim  a  credit  or  refund  under  this 
section  for  a  vehicle  used  as  a 
demonstrator  vehicle;  rather,  the  first 
person  to  purchase  the  demonstrator 
vehicle  for  a  use  other  than  resale  will 
qualify  as  the  original  purchaser  of  the 
vehicle. 

Q-5     Will  the  lease  or  rental  of  a 
vehicle  by  its  owner  be  treated  as  a  use 
other  than  resale? 

A-5    Yes.  The  lease  or  rental  of  a 
vehicle  is  treated  as  a  use  other  than 
resale  both  in  the  case  of  vehicles 
purchased  after  January  1, 1985,  and 
vehicles  held  on  such  date.  Thus,  for 
example,  a  person  who  purchases  a 
qualified  diesel-powered  highway 
vehicle  on  January  15, 1985,  and  leases 
the  vehicle  under  either  a  long-term  or 
short-term  lease  under  which  the  lessee 
is  not  treated  as  the  owner  for  Federal 
income  tax  purposes,  is  eligible  to  claim 
a  credit  or  refimd  for  the  diesel  fuel 
differential  amount. 

(3-6    If  a  person  purchases  a  vehicle 
subject  to  a  lien  and  registers  the 
vehicle  in  the  name  of  the  lienholder. 
who  is  eligible  to  claim  the  credit  or 
refund? 

A-6    The  purchaser  is  eligible  to 
claim  the  credit  or  refund  even  if  the 
lienholder  holds  title  to  the  vehicle. 

Q-7    What  is  a  qualified  diesel- 
powered  highway  vehicle? 

A-7    A  qualified  diesel-powered 
highway  vehicle  is  any  diesel-powered 
highway  vehicle  (as  defined  in 
§  48.4041-7(b))  which— 

(1)  Has  at  least  4  wheels, 
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(2)  Has  a  gross  vehicle  weight  rating 
(within  the  meaning  of  §  48.4061(a)- 

.     l(n(3))of  10.000  pounds  or  less,  and 

(3)  !s  registered  for  highway  use  in  the 
United  States  under  the  laws  of  any 
Slate. 

Q-«     What  is  the  diesel  fuel 
differential  amount? 

A-8    The  diesel  fuel  differential 
amount  is  $102  in  the  case  of  a  vehicle 
other  than  a  truck  or  van  and  $198  in  the 
case  of  a  truck  or  van.  A  van  for  this 
purpose  is  a  vehicle  which  has  no  body 
sections  protruding  more  than  30  inches 
ahead  of  the  leading  edge  of  the 
windshield. 

Special  Rule  for  Vehicles  Held  on 
January  1,  1985 

Q-9    Who  is  eligible  to  claim  the 
credit  or  refund  for  vehicles  purchased 
on  or  before  January  1. 1985? 

A-9     In  the  case  of  a  qualified  diesel- 
pow  ered  highway  vehicle  purchased  on 
or  before  January  1, 1985,  the  person 
holding  such  vehicle  at  the  end  of 
Ianuar>'  1,  1985,  for  a  use  other  than 
resale  is  the  only  person  eligible  to 
claim  the  credit  or  refund  of  the 
applicable  fraction  of  the  diesel  fuel 
differential  amount.  For  this  purpose,  the 
owner  of  the  vehicle  for  Federal  income 
tax  purposes  is  treated  as  the  holder  of 
the  vehicle.  Thus,  a  lessee  of  a  vehicle 
under  either  a  long-term  or  short-term 
lease  will  not  be  treated  as  the  holder  of 
such  vehicle  at  the  end  of  lanuary  1, 
1985  (unless  the  lease  is  tHated  as  a 
sale  for  Federal  income  tax  purposes). 

Q-10    What  is  the  amount  of  credit  or 
refund  allowable  to  a  person  holding  a 
qualified  diesel-powered  highway 
^   vehicle  on  January  1,  1985? 

A-10    The  amount  of  credit  or  refund 
allowable  depends  upon  the  model  year 
of  the  qualified  diesel-powered  highway 
vehicle.  The  table  below  sets  forth  the 
applicable  amounts: 


Amount 

Model  year  o<  qualified  dwsei-powered 
highway  vefucle 

Omer 
man 
truck 

or  van 

Toicti 
or  van 

1964  or  1985 „... 

$102 
85 
68 
51 
34 
17 

$196 

16S 

132 

99 

66 

33 

1963 

1962. 

1961                      _ 

iimo          

1979...._ 

No  credit  or  refund  is  allowed  in  the 
case  of  a  1978  or  earlier  model  year 
vehicle. 

Q-11     What  is  the  model  year  of  a 
vehicle? 

A-11    The  model  year  designated  by 
the  manufacturer  for  the  vehicle  is  the 
model  year  for  purposes  of  the  table  in 
A-10. 


Reduction  in  Basis 

Q-12     What  effect  does  allowance  of 
the  diesel  fuel  differential  amount  (or 
fraction  thereof)  have  on  the  basis  of  a 
qualified  diesel-powered  highway 
vehicle? 

A-12    For  purposes  of  subtitle  A  of 
the  Internal  Revenue  Code,  the  basis  of 
any  qualified  diesel-powered  highway 
vehicle  is  reduced  by  the  diesel  fuel 
differential  amount  (or  fraction  thereof) 
allowable  with  respect  to  such  vehicle. 
For  example,  if  a  qualified  diesel- 
powered  highway  vehicle  is  purchased 
for  business  purposes  by  an  original 
purchaser  on  January  2, 1985,  the  basis 
of  such  vehicle  for  purposes  of 
determining  depreciation,  investment 
tax  credit,  and  the  amount  of  again  or 
loss  to  be  recognized  upon  a  disposition 
of  the  vehicle,  is  reduced  by  $102  in  the 
case  of  a  vehicle  other  than  a  truck  or 
van,  and  $198  in  the  case  of  a  truck  or 
van.  Such  basis  reduction  shall  be 
considered  to  occur  on  the  date  of 
purchase  or.  in  the  case  of  a  vehicle  held 
on  January  1, 1985,  on  such  date. 

Q-13    Does  the  credit  or  refund  have 
any  effect  on  the  income  tax  deduction 
for  diesel  fuel  used  for  business 
purposes? 

A-13    No.  A  taxpayer  who  has 
claimed  a  credit  or  refund  under  this 
section  may  nevertheless  claim  any 
otherwise  allowable  deduction  for  diesel 
fuel  purchased. 

Claiming  Credit  or  Refund  of  the  Diesel 
Fuel  Differential  Amount 

Q-J4    May  the  diesel  fuel  differential 
amount  (or  fraction  thereof)  be  claimed 
for  a  qualified  diesel-powered  highway 
vehicle  more  than  once? 

A-14    No.  The  diesel  fuel  differential 
amount  (or  fraction  thereof)  may  be 
claimed  only  once  for  a  qualified  diesel- 
powered  highway  vehicle.  The  claim  is 
made  by  the  original  purchaser  and  is 
claimed  as  an  income  tax  credit,  unless 
the  original  purchaser  is  eligible  under 
section  6427  (j)  to  file  a  claim  for  refund 
in  lieu  of  an  income  tax  credit. 

Q-15     How  does  a  person  claim  the 
diesel  fuel  differential  amount  (or 
fraction  thereof)  as  an  income  tax 
credit? 

A-15    The  amount  of  credit 
determined  under  A-8  or  A-10  ic 
entered  on  Form  4136  together  with  any 
other  credits  to  be  entered  on  such 
Form.  The  Form  4136  is  then  attached  to 
the  original  purchaser's  income  tax 
return.  In  the  case  of  a  qualified  diesel- 
powered  highway  vehicle  purchased  by 
an  original  purchaser  after  January  1. 
1985,  and  before  January  1, 1988,  the 
credit  is  claimed  on  the  income  tax 
return  for  the  taxable  year  during  which 


the  vehicle  wag  purchased.  In  the  case 
of  a  person  who  is  treated  as  an  original 
purchaser  by  reason  of  holding  the 
vehicle  at  the  end  of  January  1. 1985.  the 
credit  is  claimed  on  the  income  tax 
return  for  the  taxable  year  which 
includes  December  31, 1984,  i.e.  the  tax 
return  for  1984  in  the  case  of  a  calendar 
year  taxpayer. 

Q-18    How  does  an  original 
purchaser  who  is  eligible  to  claim  the 
diesel  fuel  differential  amount  as  a 
refund,  do  so? 

A-16    The  diesel  fuel  differential 
amount  may  be  claimed  by  the  original 
purchaser  as  a  refund  by  filing  Form  843 
(Claim)  with  the  Internal  Revenue 
Service. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1545-0143) 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections 
4051(d)(2)(B)(ii)  (98  Stat.  1009;  26  U.S.C. 
4051(d)(2)(B)(ii)),  4483(d]  (96  Stat.  2178; 
26  U.S.C.  4483(d)).  and  7805  (68A  Stat. 
917;  26  U.S.C.  7805)  of  the  Internal 
Revenue  Code  of  1954. 
Roscoe  L.  Eggar,  |r^ 
Commissioner  of  Internal  Revenue. 

Approved:  August  17, 1984. 
Ronald  A.  Pearlman, 

A(  line  Axsistont  Sf^i  rf  tan  of  the  Tivasua 
|FR  Doc  84-23130  Filed  »-3(y-M:  B:4S  am) 
BnjJNO  CODC  483(H>1-«I 


DEPARTMENT  OF  THE  INTERIOR      -- 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Approval  of  Amendment  to  the 
Virginia  Permanent  Regulatory 
Program 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  Vii^inia  as  an  amendment 
to  the  State's  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Virginia  program)  under  the  Surface 
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Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  consists 
of  changes  to  the  Virginia  statute 
concerning  a  reorganization  of  the 
Commonwealth's  Executive  Department 
as  it  relates  to  Virginia's  administration 
of  SMCRA. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  Federal  regulations,  and  is 
approving  it.  The  Federal  rules  at  30 
CFR  Part  946  codifying  decisions 
concerning  the  Virginia  program  are 
being  amended  to  implement  this  action. 
The  State  specified  in  its  submission  of 
the  amendment  that  the  effective  date 
for  the  statutory  change  in  Virginia  is 
[anuary  1, 1985.  In  accordance  with  the 
State's  specified  effective  date,  the 
Director  is  approving  the  amendment 
with  an  effective  date  for 
implementation  of  the  amendment  of 
January  1,  1985. 

EFFECTIVE  DATE:  January  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Cox,  Field  Office  Director,  Big 
Stone  Field  Office,  Office  of  Surface 
Mining,  P.O.  Box  626,  Big  Stone  Gap. 
Virginia  24219;  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Virginia  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  December  15, 1981  (46 
FR  61088-61115).  Information  pertinent 
to  the  general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submisssion,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Virginia 
program  can  be  found  in  the  December 
15. 1981  Federal  Register. 

II.  Submission  of  Amendment 

By  letter  dated  June  13, 1984,  Virginia 
submitted  Chapter  590  of  the  1984  Acts 
of  Assembly  signed  April  7, 1984,  by  the 
Governor.  The  statutory  change  will 
bring  together  those  State  programs 
which  are  responsible  for  the 
administration  of  SMCRA  through  the 
Virginia  Surface  Mining  Control  and 
Reclamation  Act  of  1979  and  all 
programs  related  to  mining,  mineral 
resources,  and  energy  into  new 
Department  of  Mines,  Minerals  and 
Energy.  The  new  department  will 
contain  all  the  current  duties  and 
responsibilities  now  vested  in  the 
Department  of  Conservation  and 
Economic  Development  and  the  Division 


of  Mined  Lund  Reclamation  as  the 
regulatory  authority  in  Virginia. 

Those  Sections  of  the  Code  of  Virginia 
currently  part  of  Virginias  approved 
permanent  program  which  have  been 
amended  are; 

Section 

1    45.1-228  14.45.1-248 

2.  45.1-229  15.  45.1-250 

3  45  1-230  16.  45.1-251 

4  45.1-231  17.  45.1-252 
5.  45.1-234  18.  45.1-253 
6  45.1-236  19.  45.1-255 

7.  45  1-237  20  45.1-2.56 

8.  45  1-239  21.  45.1-260 

9  45.1-241  22.  45.1-261.1 

10  45.1-242  23.  45.1-262 
n   45.1-243  24.  45.1-270.5 

12.  45.1-244  25.  45.1-270.7 

13.  45.1-247 

On  July  16. 1984,  OSM  published  a 
notice  in  Federal  Register  announcing 
receipt  of  the  amendment  and  inviting 
public  comment  on  whether  the 
proposed  amendment  satisfied  the 
criteria  for  approval  of  state  program 
amendments  at  30  CFR  732.15  and  732,17 
(49  FR  28743).  The  public  comment 
period  ended  August  15. 1984.  The 
opportunity  to  request  a  public  hearing 
was  provided  but  none  was  requested. 

III.  Director's  Findings 

The  Director  finds  in  accordance  with 
SMCRA  and  30  CFR  732.1  and  732.15, 
that  the  program  amendment  submitted 
by  Virginia  on  June  13.  1984,  meets  the 
requirements  of  SMCRA  and  20  CFR 
Chapter  VII,  as  discussed  below. 

The  Federal  regulations  at  30  CFR 
732.17(b)(2)  stipulate  that  the  State  shall 
promptly  notify  the  Director,  in  writing, 
of  any  changes  in  the  authority  of  the 
regulatory  authority  to  implement, 
administer  or  enforce  the  approval 
program.  As  noted  above,  Virginia 
formally  notified  OSM  or  the  impending 
reorganization  of  the  regulatory 
authority  by  letter  of  June  13.  1984. 

After  reviewing  the  documents,  OSM 
has  determined  that  the  reorganization 
of  the  State  executive  department  which 
brings  together  those  State  programs 
responsible  for  the  administration  of 
SMCRA  through  the  Virginia  Surface 
Mining  Control  and  Reclamation  Act  of 
1979  into  a  new  Department  of  Mines, 
Minerals  and  Energy,  meets  the 
requirements  of  SMCRA  and  the  Federal 
regulations.  The  new  department  will  be 
responsible  for  all  programs  related  to 
mining,  mineral  resources  and  energy 
and  will  contain  all  the  current  duties 
now  vested  in  the  Department  of 
Conservation  and  Economic 
.Development  as  the  regulatory  authority 
authorized  to  implement,  administer  and 
enforce  the  approval  regulatory  program 
under  SMCRA. 


Further,  the  Division  of  Mined  Land 
Reclamation  (DMLR),  which  currently 
administers  the  program  under  the 
Department  of  Conservation  and 
Economic  Development  will  continue  to 
administer  the  program  under  the 
Department  of  Mines.  Minerals  and 
Energy  and  the  State  has  indicated  that 
all  current  DMLR  regulations  will 
remain  in  force.  The  State  has  also 
assured  that  the  current  staffing  and 
funding  levels  of  the  approved  program 
will  remain  intact. 

Therefore,  the  Director  finds  that  the 
newly  designated  regulatory  authority 
has  the  capability  to  implement, 
administer,  and  enforce  the  approved 
program  provisions  consistent  with  30 
CFR  732.15(b). 

IV.  Public  Comment 

No  comments  were  received  by  OSM 
in  response  to  this  State  program 
amendment  submitted  by  Virginia. 

V.  Procedural  Requirements 

1 .  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budgist  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  or  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
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Dated.  August  27, 1984. 
lohn  D.  Ward, 
Deputy  Director,  Office  of  Surface  Mining. 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq). 

PART  946— VIRGINIA 

1.  30  CFR  Part  946 10  is  revised  to  read 
as  follows: 

§  946.10    State  regulatory  program 
approval 

The  Virginia  State  Program,  as 
submitted  on  March  3, 1980,  as  amended 
and  clarified  on  June  16, 1980.  as 
resubmitted  on  August  13. 1981.  and 
clarified  in  a  meeting  with  OSM  on 
September  21  and  22, 1981.  and  in  a 
letter  to  the  Director  of  the  Office  of 
Surface  Mining  on  October  15, 1981,  was 
conditionally  approved,  effective 
December  15. 1981.  Beginning  on  that 
date,  the  Department  of  Conservation 
and  Economic  Development.  Division  of 
Mined  Land  Reclamation,  was  deemed 
the  regulatory  authority  in  Virginia  for 
all  surface  coal  mining  and  reclamation 
operations  and  all  exploration 
operations  on  non-Federal  and  non- 
Indian  lands.  By  a  statutory  revision 
found  in  Chapter  590  of  the  1984  Acts  of 
Assembly  signed  by  the  Governor  of 
Virginia  on  April  7, 1984,  the  authorities 
and  responsibihties  for  administering 
the  Virginia  State  Program  are 
incorporated  into  the  newly  established 
Department  of  Mines.  Minerals  and 
Energy.  Effective  January  1. 1985,  the 
Department  of  Mines.  Minerals  and 
Energy  will  be  the  regulatory  authority 
and  contain  all  the  current  duties  and 
responsibilities  now  vested  in  the 
Department  of  Conservation  and 
Economic  Development.  Copies  of  the 
approved  program,  as  amended  are 
available  for  review  at: 

Virginia  Division  of  Mined  Land 
Reclamation,  622  Powell  Avenue.  Big 
Stone  Gap,  Virginia  24219. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Flannagan  and 
Carroll  Streets,  Lebanon,  Virginia 
24266 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5124, 100  L 
Street.  NW,  Washington,  D.C.  20240. 
2.  30  CFR  946.15  is  amended  by  adding 

a  new  paragraph  (n)  as  follows: 

§  946. 1 5    Approval  of  ragulatory  program 

amendments. 

•         •         •         «         * 

(n)  The  following  amendment  is 
approved  effective  January  1. 1985: 
Chapter  590  of  the  1984  Acts  of 
Assembly  to  revise  various  sections  of 
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Title  45  of  the  Code  of  Virginia, 
submitted  June  13, 1984. 

IFF  Doc  •4-2320S  Filed  S-30-B4  MS  ami 
BILUNQ  CODE  4310-0»-«l 

National  Park  Service 

36  CFR  Part  7 

Black  Canyon  of  tt>«  Gunnison 
National  Monument,  CO;  Snownr)ot>iie 
Regulations 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 


summary:  This  final  rule  designates 
locations  in  the  park  where 
snowmobiles  may  be  used  by  the  park 
visitor  for  recreational  purposes.  This 
rulemaking  has  been  designed  to 
provide  for  recreational  use  and 
enjoyment  of  park  resources  as  well  as 
to  provide  for  the  preservation  of  the 
park  in  a  manner  that  is  consistent  with 
the  general  snowTnobile  policy  of  the 
National  Park  Service  and  the  off-road 
vehicle  policy  of  the  Department  of  the 
Interior. 

EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Kastellic.  Superintendent,  Black 
Canyon  of  the  Gunnison  National 
Monument,  P.O.  Box  1648.  Montrose, 
Colorado  81402,  Telephone:  303-24(V- 
6522. 

SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  11644  [Use  of  Off- 
Road  Vehicles  on  Public  Lands)  issued 
in  1972.  directed  Federal  land  managing 
agencies  to  develop  unified  regulations 
and  to  designate  areas  of  use  for  off- 
road  vehicles.  Such  areas  must  meet 
criteria  which  minimize  resource 
damage,  harassement  of  wildlife, 
disruption  of  wildlife  habitat,  and.  in  the 
case  of  national  parks,  not  adversely 
affect  scenic,  natural  and  aesthetic 
values. 

In  response  to  Executive  Order  11644. 
the  Secretary  of  Interior  issued  a 
Departmental  memorandum  on  May  5. 
1972,  to  assure  full  compliance  with  the 
Order  and  to  provide  policies  and 
procedures  for  its  implementation.  The 
•National  Park  Service,  as  required  by 
the  above  directive,  promulgated 
regulations  on  April  1, 1974,  currently 
codified  as  Title  36,  Code  of  Federal 
Regulations  (CFR),  §  2.18,- that  closed  all 
National  Park  System  areas  to 
snowmobile  use  except  those 
specifically  designated  as  open  by 
Federal  Register  notice  or  special 
regulation. 


In  order  to  comply  with  the 
requirements  of  Executive  Order  11644 
and  36  CFR  regulations,  the  National 
Park  Service  developed  a  Servicewide 
policy  revision  which  was  published  in 
the  Federal  Register  on  August  13,  1979 
(44  FR  47412).  This  policy  provides  for 
the  use  of  snowmobiles  in  units  of  the 
National  Park  System  as  a  mode  of 
transportation  to  provide  the 
opportunity  for  visitors  to  see.  sense, 
and  enjoy  the  special  qualities  of  the 
park  in  the  winter.  Snowmobiling  must 
be  consistent  with  a  park's  natural, 
cultural,  scenic  and  aesthetic  values: 
safety  considerations;  park  managment 
objectives  and  protection  of  wildlife  and 
other  park  resources.  The  policy  further 
provides  that,  where  permitted, 
snowmobiles  shall  be  confined  to 
properiy  designated  routes  and  water 
surfaces  which  are  used  by  motorized 
vehicles  or  motorboats  during  other 
seasons.  Routes  and  water  surfaces  to 
be  designated  for  snowmobile  use  shall 
be  promulgated  as  special  regulations  in 
the  Code  of  Federal  Regulations. 

On  November  26, 1974,  the  National 
Park  Service  (NPS)  published  a  notice  in 
the  Federal  Register  (39  FR  41282) 
establishing  areas  in  the  Black  Canyon 
of  the  Gunnison  National  Monument 
that  were  open  to  snowmobile  use.  That 
notice  complied  with  the  requirements  ^ 
of  Executive  Order  11644. 

Public  Participation 

In  the  fall  of  1974  an  environmental 
assessment  was  prepared  on 
alternatives  for  snowmobile jise  in  the 
Black  Canyon  of  the  Gunnison  National 
Monument.  Public  response  to  the 
proposed  snowmobile  routes  was 
invited  by  press  release  from  the 
Superintendent.  The  response  period 
was  from  November  26. 1974  to 
December  26. 1974.  No  negative 
responses  were  received.  No  public 
meetings  were  held  to  discuss  the 
proposal. 

In  compliance  with  the  revised 
National  Park  Service  snowmobile 
policy  published  in  the  Federal  Register 
(44  FR  47412)  on  August  13,  1979,  the 
Black  Canyon  of  the  Gunnison  National 
Monument  published  its  proposed 
snowmobile  regulations  m  the  Federal 
Register  July  15, 1983  (48  FR  32365). 
During  the  30  day  period  allowed  for 
public  comment,  no  responses  were 
received.  The  regulations  adopted  today 
are  the  same  as  those  proposed  on  July 
15, 1983. 

Drafting  Information 

The  following  individual  participated 
in  the  writing  of  these  regulations: 
Joseph  KasteUic,  Superintendent,  Black 


( 
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Canyon  of  the  Gunnison  National 
Monument. 

Paperworic  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332  et  seq.],  the  Service  has  prepared 
an  environmental  assessment  on  this 
final  rule  which  is  available  at  the 
address  noted  previously. 

The  Department  of  the  Interior  has 
determined  that  this  do':ument  is  not 
major  rule  within  the  meaning  of 
FAecutive  Order  12291  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  nor 
does  this  rulemaking  require  the 
preparation  of  a  regulatory  analysis. 
This  conclusion  is  based  on  the  finding 
that  no  substantial  costs,  if  any,  should 
result  for  any  small  entity.  There  may  be 
a  limited  positive  result  for  local  repair 
shops,  filling  stations,  parts  stores,  and 
retail  snowmobile  outlets. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks. 
Authority 

The  Service  authority  for 
promulgating  this  regulation  is  16  U.S.C. 
1  and  3. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  Add  a  new  §  7.53  as  follows; 

§  7.53    Blaek  Canyon  of  tlw  Gunnison 
National  Monuntont 

(a)  Snowmobiles  (1)  During  periods 
when  snow  depth  prevents  regular 
vehicular  travel  to  the  North  Rim  of  the 
Monument,  as  determined  by  the 
superintendent,  snowmobiling  will  be 
permitted  on  the  graded,  graveled  North 
Rim  Drive  and  parking  areas  from  the 
north  monument  boundary  to  North  Rim 
Campground  and  also  to  the 
Turnaround. 

(2)  On  roads  designated  for 
snowmobile  use.  only  that  portion  of  the 
road  or  parking  area  intended  for  other 
motor  vehicle  use  may  be  used  by 
snowmobiles.  Such  roadway  is 
available  for  snowmobile  use  only  when 
there  is  sufficient  snow  cover  and  when 
these  roads  and  parking  areas  are 
closed  to  all  other  motor  vehicle  use  by 


the  public.  These  routes  will  be  marked 
by  signs,  snow  poles,  or  other 
appropriate  means.  Snowmobile  use 
outside  designated  routes  is  prohibited, 
(b)  [Reser\ed] 

Dated:  July  24. 1984. 

G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FK  Dtx:  ft4-23164  Filed  8-30-M.  IM5  am)  ! 
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36  CFR  Part  7  , 

Theodore  Rooeevelt  National  Park,  NO 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

SUMMARY:  On  July  15,  1983,  the  National 
Park  Service  published  in  the  Federal 
Register  (48  FR  32366),  a  proposed  rule 
to  designate  locations  within  Theodore 
Roosevelt  National  Park  where 
snowmiobiles  may  be  used  for 
recreational  purposes  during  the  winter 
season.  This  proposal  was  made 
available  for  public  review  and 
comment  for  30  days.  This  final 
regulation  provides  for  the  preservation 
and  recreational  enjoyment  of  the  park 
consistent  with  Executive  Order  11644. 
National  Park  Service  snowmobile 
policy  and  Department  of  the  Interior 
off-road  vehicle  policy. 
EFFECTIVE  DATE:  October  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harvey  D.  Wickware,  Superintendent, 
Theodore  Roosevelt  National  Park, 
Medora,  North  Dakota  58645,  Telephone: 
(701)623-4466. 
SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  11644  (Use  of  Off- 
Road  Vehicles  on  Public  Lands)  issued 
in  1972  directed  Federal  land  managing 
agencies  to  develop  unified  regulations 
and  to  designate  areas  of  use  for  off- 
road  vehicles.  Such  areas  must  meet 
criteria  which  minimize  resource 
damage,  harassment  of  wildlife, 
disruption  of  wildlife  habitat  and  not 
adversely  affect  scenic,  natural  or 
aesthetic  values. 

In  response  to  Executive  Order  11644, 
the  Secretary  of  the  Interior  issued  a 
Departmental  memorandum  on  May  5, 
1972,  to  assure  full  compliance  with  the 
Order  and  to  provide  policies  and 
procedures  for  its  implementation.  The 
National  Park  Service,  as  required  by 
the  above  directive,  promulgated 
regulations  on  April  1, 1974,  currently 
codified  at  Title  36.  Code  of  Federal 
Regulations  (CFR),  5  2.18,  that  closed  all 
National  Park  Svstem  areas  to 


snowmobiling  use  except  those 
specifically  designated  as  open  by 
Federal  Register  notice  or  special 
regulation. 

In  order  to  comply  with  the 
requirements  of  Executive  Order  11644 
and  36  CFR  regulations,  the  National 
Park  Service  developed  a  Servicewide 
policy  revision  which  was  published  in 
the  Federal  Register  on  August  13, 1979 
(44  FR  47412).  This  policy  provides  for 
the  use  of  snowmobiles  in  units  of  the 
National  Park  System  as  a  mode  of 
transportation  to  provide  the 
opportunity  for  visitors  to  see,  sense, 
and  enjoy  the  special  qualities  of  the 
park  in  the  winter.  Snowmobiling  must 
be  consistent  with  the  park's  natural, 
cultural,  scenic  and  aesthetic  values; 
safety  considerations;  park  management 
objectives  and  protection  of  wildlife  and 
other  park  resources. 

The  policy  further  provides  that, 
where  permitted,  snowmobiles  shall  be 
confined  to  properly  designated  routes 
and  water  surfaces  which  are  used  by 
motorized  vehicles  or  motorboats  during 
other  seasons.  Routes  and  water 
surfaces  to  be  designated  for 
snowmobile  use  shall  be  promulgated  as 
special  regulations  in  the  Code  of 
Federal  Regulations.  This  regulation  is 
necessary  to  comply  with  Servicewide 
policy. 

A  notice  was  published  in  the  Federal 
Register  March  13, 1975  (40  FR  11788); 
designating  the  Little  Missouri  River 
channel  within  Theodore  Roosevelt 
National  Park  as  the  authorized 
snowmobile  trail.  The  route  has  since 
received  sporadic  winter  use  dependent 
upon  snow  and  ice  conditions.  The 
routes  designated  by  this  final 
rulemaking  are  the  same  as  those  routes 
identified  and  adopted  in  1975. 

Public  Participation 

In  1975  an  environmental  assessment 
was  prepared  on  alternatives  for 
snowmobile  use  in  Theodore  Roosevelt 
National  Park.  Public  response  to  the 
proposed  snowmobile  routes  was 
invited  by  press  release  from  the 
Superintendent.  Only  two  citizens 
voiced  opposition  to  allowing 
snowmobile  use  on  the  Little  Missouri 
River. 

The  proposed  snowmobile  regulations 
for  Theodore  Roosevelt  National  Park 
were  published  July  15, 1983,  in  the 
Federal  Register  (48  FR  32368).  No 
comments  were  received  during  the  30 
day  public  comment  period.  The  final 
regulations  are  the  same  as  those 
proposed  in  48  FR  32366. 
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Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  Harvey 
D.  Wickware,  Superintendent  and 
Robert  D.  Powell,  Chief  Ranger, 
Theodore  Roosevelt  National  Park. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291,  and  certifies  that 

*       this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 

.       of  small  entities  under  the  Regulatory 
*'        Flexibility  Act  (5  U.S.C.  601  e^seg). 
This  conclusion  is  based  on  the 
finding  that  the  majority  of  use  will  be 
for  access  to  snowmobiling  areas  on 
adjacent  lands.  There  may  be  a  limited 
positive  result  for  local  repair  shops, 
filling  stations,  parts  stores  and  retail 
snowmobile  outlets. 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332  et  seq.).  the  National  Park  Service 
has  prepared  an  environmental 

^       assessment  and  a  finding  of  no 

significant  impact  for  this  regulation. 

<  ,     Copies  are  available  at  the  address 
listed  at  the  beginning  of  this 
rulemaking. 

List  of  Subjects;  36  CFR  Part  7 

National  Parks 

Authority 

Section  3  of  the  Act  of  August  25. 1916 
(16  U.S.C.  3).  In  consideration  of  the 
foregoing,  36  CFR  Chapter  I  is  amended 
as  follows: 

PART  7— {AMENDED] 

1.  Add  a  new  (  7.54  as  follows: 

§  7.54    Ttieodor*  Roosevelt  National  Park 
'  (aj  Snowmobiles.  (1)  Designated 

routes  open  to  snowmobile  use  are  the 
portions  of  the  Little  Missouri  River 
which  contain  the  main  river  channel  as 
it  passes  through  both  units  of  Theodore 
Roosevelt  National  Park.  Ingress  and 
egress  to  and  from  the  designated  route 
must  be  made  from  outside  the 
boundaries  of  the  park.  There  are  no 
designated  access  points  to  the  route 
within  the  park. 

(2)  The  superintendent  shall 
determine  the  opening  and  closing  dates 
for  the  use  of  designated  snowmobile 
routes  each  year,  taking  into 
consideration  snow,  weather  and  river 


ccknditions.  He  shall  notify  the  public  by 
posting  of  appropriate  signs  at  the  main 
entrance  to  both  units  of  the  park.  The 
superintendent  may,  by  the  posting  of 
appropriate  signs,  require  persons  to 
register  or  obtain  a  permit  before 
operating  any  snowmobiles  within  the 
park.  Hie  operation  of  snowmobiles 
shall  be  in  accordance  with  State  laws 
in  addition  to  the  National  Park  Service 
regulations, 
(b) [Reserved] 

Dated:  July  10. 1984. 

G.  Ray  Amett 

.Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

im  Dot  S*-23163  Filed  S-30-M  B:4S  8m| 
BILUNO  COOC  «31D-70-« 


36  CFR  Part  7 

Curecanti  National  Recreation  Area, 
CO;  Snowmoblte  Regulattons 

agency:  National  Park  Serxnce.  Interior. 
action:  Final  Rule. 


summary:  This  final  regulation 
designates  those  areas  within  Curecanti 
National  Recreation  Area  where 
snowmobiles  may  be  used  for 
recreational  purposes.  This  regulation 
provides  for  the  preservation  and 
enjoyment  of  the  Recreation  Area  in  a 
way  that  is  consistent  with  both  the 
snowmobile  policy  of  the  National  Park 
Service  and  the  off-road  vehicle  policy 
of  Ihe  Department  of  the  Interior. 
EFFECTIVE  DATE:  October  1. 19S4. 

FOR  FURTHER  INFORMATION  CONTACT 

Glen  Alexander,  Superintendent 
Curecanti  National  Recreation  Area, 
P.O.  Box  1040,  Gunnison,  Colorado 
81230.  Telephone:  (303)  641-2337. 

SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  11644  (Use  of  Off- 
Road  Vehicles  on  Pubhc  Lands)  issued 
in  1972,  directed  Federal  land  managing 
agencies  to  develop  unified  regulations 
and  to  designate  areas  of  use  for  off- 
road  vehicles.  Such  areas  must  meet 
criteria  which  minimize  resource 
damage,  harassment  of  ivildlife, 
disruption  of  wildlife  habitat,  and.  in  the 
case  of  national  parks,  not  adversely 
affect  scenic,  natural  and  aesthetic 
values. 

In  response  to  Executive  Order  11644. 
the  Secr6fary  of  the  Interior  issued  a 
Departmelftal  memorandum  on  May  5, 
1972,  to  assure  full  compliance  with  the 
Order  and  to  provide  policies  and 
procedures  for  its  implementation.  The 


National  Park  Service,  as  required  by 
the  above  directive,  promulgated 
regulations  on  April  1. 1^4.  currently 
codified  at  Tide  36,  Code  of  Federal 
Regulations  (CFR),  S  2.18.  that  closed  all 
National  Park  System  areas  to 
snowmobile  use  except  those 
specifically  designated  as  open  by 
Federal  Register  notice  or  special 
regulation. 

In  order  to  comply  with  the 
requirements  of  Executive  Order  11644 
and  36  CFR  regulations,  the  National 
Park  Service  developed  a  Service  wide 
policy  revision  which  was  published  in 
the  Federal  Register  on  August  13, 1078 
(44  FR  47412).  This  policy  provides  for 
the  use  of  snowmobiles  in  units  of  the 
National  Park  System  as  a  mode  of 
transportation  to  provide  the 
opportunity  for  visitors  to  see,  sense, 
and  enjoy  the  special  qualities  of  the 
park  in  the  winter.  Snowmobiling  must 
be  consistent  with  the  park's  natural 
cultural  scenic  and  aesthetic  values; 
safety  considerations:  park  management 
objectives:  and  protection  of  wildlife 
and  other  park  resources. 

The  policy  further  provides  that, 
where  permitted,  snowmobiles  shall  be 
confined  to  properly  designated  routes 
and  water  surfaces  which  are  used-by 
motorized  vehicles  or  motorboats  during 
other  seasons.  Routes  and  water 
surfaces  to  be  designated  for  snowobiie 
use  shall  be  promulgated  as  special 
regulations  in  the  Code  of  Federal 
Regulations. 

This  final  regulation  is  necessary  to 
comply  with  Servicewide  policy.  Its 
promulgation  also  responds  to  public 
interest  in  additional  recreational 
opportunities  at  Curecanti  Kationai 
Recreation  Area.  Snowmobile  use  areas 
will  comprise  the  frozen  water  sixti^Le  iif 
and  designated  access  roads  to  Blue 
Mesa  Lake  within  the  recreation  area, 
which  are  normally  used  by  motm'boats 
and  motorized  vehicles  during  the  apea 
■  water  seasons. 

Public  Participation 

In  the  winter  of  1981  an  environmental 
assessment  was  prepared  on 
alternatives  for  snowmobile  use  in 
Curecanti  National  Recreation  Area. 
Public  response  to  the  proposed 
snowmobile  routes  was  invited  by  a 
press  release  from  the  Superintendent. 
The  response  period  was  from  January 
27, 1981,  to  February  27,  1981.  No 
negative  responses  were  received.  No 
public  meetings  were  held  to  discuss  the 
proposal. 

In  compliance  with  the  revised 
National  Park  Service  snowmobile 
policy  pubhshed  in  tke  Fednral  fta^ster 
(44  FR  47412)  on  August  13, 1878, 
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Curecanti  National  Recreation  Area 
published  its  proposed  snowmobile 
regulations  in  the  Federal  Register 
November  la  1983  (44  FR  52484).  During 
the  30-day  public  comment  period,  two 
responses  were  received.  The  U.S.  Fish 
and  Wildlife  Service  requested  a 
determination  of  effect  of  this  regulation 
on  any  endangered  species,  in  this  case, 
the  bald  eagle.  The  National  Park 
Service  has  determined  that  there  will 
be  no  significant  impact  on  the 
wintering  bald  eagle.  A  second  response 
was  received  from  the  snowmobile 
industry,  which  encouraged  adoption  of 
the  proposed  rule. 

The  regulations  adopted  today  are  the 
same  as  those  proposed  November  18, 
1983. 

Drafting  Information 

The  following  individuals  participated 
in  the  writing  of  the  regulations:  James 
C.  Riggs,  Arnold  B.  Simmons,  and  Roger 
Andrascik,  all  of  Curecanti  National 
Recreation  Area. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Law 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332  et  seq.].  the  Service  has  prepared 
an  environmental  assessment  and  a 
finding  of  no  significant  impact  for  this 
final  regulation  which  is  available  at  the 
address  noted  previously. 

The  Department  of  tl>e  Interior  has 
determined  that  thjs-ttocument  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12291,  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Fle.xibility  Act  (5  U.S.C.  601  et  seq.].  nor 
does  this  rulemaking  require  the 
preparation  of  a  regulatory  analysis. 
This  conclusion  is  based  on  the  finding 
that  no  substantial  costs,  if  any,  should 
result  for  any  small  entity.  There  may  be 
a  limited  positive  result  for  local  repair 
shops,  filling  stations,  parts  stores,  and 
retail  snowmobile  outlets. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

Authority:  The  Service's  authority  for 
promulgating  this  regulation  is  16  U.S.C,  1 
and  3. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 
§  7.51  is  amended  by  adding  a  new 
paragraph  (c)  as  follows: 


§  7.51    Curecanti  National  Recreation  Area       Background 


(c)  Snowmobiles.  Snowmobiles  are 
permitted  to  operate  within  the 
boundaries  of  Curecanti  National 
Recreation  Area  provided: 

(1)  That  the  operators  and  machines 
conform  to  the  laws  and  regulations 
governing  the  use  of  snowmobiles  as 
stated  in  this  chapter  and  those 
applicable  to  snowmobile  use 
promulgated  by  the  State  of  Colorado 
where  they  prove  to  be  more  stringent  or 
restrictive  than  those  of  the  Department 
of  the  Interior. 

(2)  That  their  use  is  confined  to  the 
frozen  surface  of  Blue  Mesa  Lake,  and 
designated  access  roads.  A  map  of  areas 
and  routes  open  to  snowmobile  use  will 
be  available  in  the  office  of  the 
superintendent. 

(3)  That  for  the  purposes  of  this 
section,  snowmobile  gross  weight  will 
be  limited  to  a  maximum  of  1200  lbs. 
(machine  and  cargo)  unless  prior 
permission  is  granted  by  the 
superintendent. 

Dated:  August  8. 1984. 
G.  Ray  Amett. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  84-23162  Filed  Sf30-84:  »AS  am) 
BtLUNG  CODE  4310-70<4I 


36  CFR  Part  7 


y 


Dinosaur  National  Monument,  CO  and 
UT;  Snowmobile  Regulations 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 


summary:  On  April  28. 1983,  the 
National  Park  Service  published  in  the 
Federal  Register  (48  FR  19185).  a 
proposed  rule  to  designate  those  areas 
within  Dinosaur  National  Monument 
where  snowmobilies  may  be  used  for 
recreational  purposes.  This  proposal 
was  made  available  for  public  review 
and  comment  for  a  period  of  thirty  (30) 
days.  This  final  regulation  provides  for 
the  preservation  and  recreational 
enjoyment  of  the  park  consistent  with 
the  National  Park  Service  snowmobile 
policy  and  the  off-road  vehicle  policy  of 
the  Department  of  the  Interior. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  L.  Kennedy,  Superintendent. 
Dinosaur  National  Monument,  P.O.  Box 
210,  Dinosaur,  Colorado  81610. 
Telephone:  (303)  374-2216. 

SUPPLEMENTARY  INFORMATION: 


Executive  Order  11644  (Use  of  Off- 
Road  Vehicles  on  the  Public  Lands) 
issued  in  1972,  directed  Federal  land 
managing  agencies  to  develop  unified 
regulations  and  to  designate  areas  of 
use  for  off-road  vehicles.  Such  areas 
must  meet  criteria  which  minimize 
resource  damage,  harrassment  of 
wildlife,  disruption  of  wildlife  habitat, 
and.  in  the  case  of  national  parks,  not 
adversely  affect  scenic,  natural  and 
aesthetic  values. 

In  response  to  Executive  Order  11644. 
the  Secretary  of  the  Interior  issued  a 
Departmental  memorandum  on  May  5, 
1972,  to  assure  full  compliance  with  the 
Order  and  to  provide  policies  and 
procedures  for  its  implementation.  The 
National  Park  Service,  as  required  by 
the  above  directive,  promulgated 
regulations  on  April  1, 1974,  currently 
codified  at  Title  36.  Code  of  Federal 
Regulations  (CFR),  §  2.18,  that  closed  all 
National  Park  System  areas  to 
snowmobile  use  except  those 
specifically  designated  as  open  by 
Federal  Register  notice  or  special 
regulation. 

In  order  to  comply  with  the 
requirements  of  Executive  Order  11644 
and  36  CFR  regulations,  the  National 
Park  Service  developed  a  Servicewide 
policy  revision  which  was  published  in 
the  Federal  Register  on  August  13. 1979. 
(44  FR  47412).  This  policy  provides  for 
the  use  of  snowmobiles  in  units  of  the 
National  Park  System  as  a  mode  of 
transportation  to  provide  the 
opportunity  for  visitors  to  see,  sense, 
and  enjoy  the  special  qualities  of  the 
park  in  the  winter.  Snowmobiling  must 
be  consistent  with  a  park's  natural, 
cultural,  scenic  and  aesthetic  values; 
safety  considerations;  park  management 
objectives  and  protection  of  wildlife  and 
other  park  resources. 

The  policy  further  provides  that, 
where  permitted,  snowmobiles  shall  be 
confined  to  properly  designated  routes 
and  water  surfaces  which  are  used  by 
motorized  vehicles  or  motorboats  during 
other  seasons.  Routes  and  water 
surfaces  to  be  designated  for 
snowmobile  use  shall  be  promulgated  as 
special  regulations  in  the  Code  of 
Federal  Regulations. 

This  final  regulation  is  necessary  to 
comply  with  Servicewide  policy. 
Snowmobiling  has  previously  been 
permitted  on  approach  roads  to 
Dinosaur  National  Monument,  but  not 
within  the  Monument  proper.  However, 
pursuant  to  the  Act  of  September  8, 1960 
(74  Stat.  857,861),  these  roads  constitute 
a  part  of  the  Monument,  and  are  subject 
to  the  regulations  of  the  National  Park 
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Service.  The  National  Park  Service 
administers  approximately  40  miles  of 
such  approach  roads  within  a  200  foot 
right-of-way. 

Two  sections  of  these  roads,  totahng 
about  22  miles,  are  not  plowed  in  the 
winter  and  will  be  designated  as 
snowmobile  routes.  These  proposed 
routes  would  be  used  by  snowmobilers 
primarily  for  access  to  lands 
administered  by  the  Bureau  of  Land 
Management. 

Public  Participation 

It  IS  the  policy  of  the  National  Park 
Service,  whenever  practicable,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process,  in  the 
summer  of  1982.  an  environmental 
assessment  was  prepared  on 
alternatives  for  snowmobile  use  at 
Dinosaur  National  Monument.  Public 
reponse  to  the  proposed  snowmobile 
routes  was  invited  in  the  Federal 
Register  from  April  28,  1983.  through 
May  31.  1983.  No  comments  were 
received  during  the  ensuing  thirty  {M\ 
day  public  review  period.  Consequently, 
the  final  rule  published  here  is  the  same 
as  that  proposed  on  April  28.  1983. 

Drafting  Information 

The  following  individuals  participated 
in  the  writing  of  these  regulations:  Joe  L. 
Kennedy,  Superintendent  and  |ohn  E. 
Welch,  Chief  Ranger,  Dinosaui  National 
Monument. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
.Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291.  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C,  601  ft  seq).  This 
conclusion  is  based  on  the  finding  that 
the  majority  of  use  will  be  for  access  to 
snowmobilmg  areas  on  adjacent  lands. 
No  substantial  costs,  if  any,  should 
result  for  any  small  entity.  There  may  be 
a  limited  positive  result  for  local  repair 
shops,  gas  stations,  parts  stores  and 
retail  snowmobile  outlets. 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
i'i'iZ  et  seq],  the  National  Park  Service 
has  pr?pared  an  environmental  analysis 
for  this  regulation,  which  is  available  at 
the  address  listed  at  the  beginning  of 
this  rulemaking. 


List  of  Subjects  in  86  CFR  Part  7 

National  parks. 

.Authority:  Section  3  of  the  Act  of  August 
25. 1916  (16  U.S.C.  3). 

In  consideration  of  the  foregoing, 
amend  36  CFR  Chapter  1  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  In  §  7.63  add  a  new  paragraph  (c)  as 
follows: 

§  7.63    Dinosaur  National  Monument 
"         •         *         •         « 

(c)  Snowmobiles:  (1)  Designated 
routes  which  will  be  open  to 
smowmobile  use  are  approximately  20 
miles  of  the  Hai^jers  Corner  Road  in 
Colorado  and  approximately  2  miles  of 
the  Cub  Creek  Road  in  Utah.  The 
Harpers  Comer  Road  section  extends 
from  the  Plug  Hat  Overiook  to  the  Echo 
Park  Rnad  Tumoff.  The  Cub  Creek  Road 
section  extends  from  the  Chew  Ranch 
Road.  1  mile  north  of  the  Green  River 
Bridge,  to  the  point  where  the  Cub  Creek 
Road  leaves  the  southern  boundary  of 
the  monument. 

(2|  On  roads  designated  for 
snowmobile  use.  only  that  portion  of  the 
road  or  parking  area  intended  for  other 
motor  vehicle  use  may  be  used  by 
snowmobiles  Such  roadway  is 
available  for  snowmobile  use  only  when 
there  is  sufficient  snow  cover  and  when 
these  roads  are  closed  to  all  other  motor 
vehicle  use  by  the  public. 

(3)  Snowmobile  use  outside 
designated  routes  is  prohibited.The 
superintendent  shall  determine  the 
opening  and  closing  dates  for  use  of  the 
designated  snowmobile  routes  each 
year. 

Dated:  (uly  10  1984. 
G.  Ray  Ametl, 

Assistant  Secretory  far  Fish  and  Wildlife  and 

Parks 

|H?  Uoc.  84-23166  Filed  8-30-84  8;45  am 
BILLING  CODE  4310-70-M 


36  CFR  Part  7 

Zion  National  Park,  UT;  Snowmobile 
Regulations 

AGENCY:  National  Park  Service.  Interior, 
action:  Final  rule. 


SUMMARY:  On  July  15.  1983,  the  National 
Park  Service  published  in  the  Federal 
Register  (48  FR  32367),  a  proposed  rule 
to  designate  those  areas  in  Zion 
National  Park  where  snowmobiles  may 
be  used  for  recreational  purposes.  This 
final  regulation  provides  for  the 
preservation  and  enjoyment  of  the  park 


in  a  way  consistent  with  both  the 
snowmobile  policy  of  the  National  Park 
Service  and  the  off-road  vehicle  policy 
of  the  Department  of  the  Interior. 

EFFECTIVE  DATE:  October  1.  1984 
FO«  RJRTM^  INFORMATION  CONTACT 

Superintendent.  Zion  National  Park. 
Springdale,  Utah  84767.  Telephone:  (801) 
772-3256. 

SUPPLEMENTARY  INFORMATION: 
Background 

Executive  Order  11644  (Use  of  Off- 
Road  Vehicles  on  the  Public  Lands) 
issued  in  1972.  directed  Federal  land 
managing  agencies  to  develop  unified 
regulations  and  to  designate  areas  of 
use  for  off-road  vehicles.  Such  areas 
must  meet  criteria  which  minimize 
resource  damage,  harrassment  of 
wildlife,  disruption  of  wildlife  habitat, 
and.  in  the  case  of  national  parks,  not 
adversely  affect  scenic,  natural  and 
aesthetic  values. 

In  response  to  Executive  Order  11644, 
the  Secretary  of  the  Interior  issued  a 
Departmental  memorandum  on  May  5, 
1972.  to  assure  full  compliance  with  the 
Order  and  to  provide  policies  and 
procedures  for  its  implementation.  The 
.National  Park  Ser\Tce.  as  required  by 
the  above  directive,  promulgated 
regulations  on  April  1,  1974,  currently 
codified  at  Title  36,  Code  of  Federal " 
Regulations  (CFR)     §  2.18.  that  dosed 
all  National  Park  System  areas  to 
snowmiobile  use  except  those 
specifically  designated  as  open  by 
Federal  Register  notice  or  special 
regulation. 

In  order  to  comply  with  the 
requirements  of  Executive  Order  11644 
and  36  CFR  regulations,  the  .National 
Park  Service  developed  a  Servicewide 
policy  revision  which  was  published  in 
the  Federal  Register  on  August  13. 1979 
(44  FR  47412).  This  policy  provides  for 
the  use  of  snowmobiles  in  units  of  the 
National  Park  System  as  a  mode  of 
transportation  to  provide  the 
opportunity  for  visitors  to  see,  sense, 
and  enjoy  the  special  qualities  of  the 
park  in  the  winter.  Snowmobiling  must 
be  consistent  with  a  park  s  natural, 
cultural,  scenic  and  aesthetic  values: 
safety  considerations:  park  management 
objectives  and  protection  of  wildlife  and 
other  park  resources. 

The  policy  further  provides  that, 
where  permitted,  snowmobiles  shall  be 
confined  to  properly  designated  routes 
and  water  surfaces  which  are  used  by 
motorized  vehicles  or  motorboats  during 
other  seasons.  Routes  and  wafer 
surfaces  to  be  designated  for 
snowmobile  use  shall  be  promulp  'ed  as 


34482  Federal  Register  /  Vol.  49.  No.  171  /  Friday.  August  31.  1984  /  Rules  and  Regulations 


special  regulations  in  the  Code  of 
Federal  Regulations. 

The  regulation  is  necessary  to  comply 
with  Servicewide  policy.  Recreational 
use  of  the  designated  snowmobile  routes 
will  be  encouraged.  However,  it  is 
expected  that  most  of  the  use  will  be  by 
private  individuals  traveling  through 
Zion  National  Park  to  their  property 
north  of  the  park  boundary.  Snowmobile 
routes  will  comprise  11.75  miles  on  the 
Kolob  Terrace  Road  and  in  the  area  of 
the  Lava  Point  Fire  Lookout. 
Specifically,  five  segments  of  road  are 
proposed  for  designation  as  follows: 

(1)  The  3.5-mile  paved  portion  of  the 
Kolob  Terrace  Road  from  the  park 
boundary  in  the  west  one-half  of  section 
33.  Township  40  South,  Range  11  West. 
Salt  I^ke  Base  and  Meridian,  north  to 
where  this  road  leaves  the  park  in  the 
northwest  comer  of  sec.  16,  T.  40  S.,  R  11 
W.,  SLBM;  (2)  An  approximately  5-mile 
paved  portion  of  the  Kolob  Terrace 
Road  from  the  park  boundary,  north  of 
Spendlove  Knoll,  in  sec.  5,  T.  40  S.,  R.  11 
VV.,  SLBM;  (3)  An  approximately  1-mile 
portion  of  unplowed,  graded  road  from 
the  park  boundary  in  the  southeast 
comer  of  sec.  13,  T.  39  S.,  R.  11  W.. 
SLBM,  south  to  Lava  Point  Fire  Lookout 
in  the  northwest  quarter  of  sec.  31,  T.  39 
S.,  R.  10  W.,  SLBM;  (4)  An 
approximately  2-mile  portion  of 
unplowed,  graded  dirt  road  from  the 
Lava  Point  Ranger  Station,  southeast  to 
the  West  Rim  Trailhead  and  then  to  a 
point  where  the  road  divides  and  leaves 
the  park  in  the  southeast  comer  of  sec. 
30,  and  the  northeast  comer  of  sec.  31,  T. 
39  S.,  R.  10  W.,  SLBM;  and  (5)  An 
approximately  'A-mile  portion  of  the 
unplowed.  graded  dirt  road  from  the 
Lava  Point  Ranger  Station,  north  to  the 
park  boundary  where  the  road  leaves 
the  park,  all  in  the  southeast  corner  of 
sec.  13.  T.  39  S..  R.  11  W.,  SLBM. 

Public  Participation 

An  environmental  assessment  was 
prepared  on  alternatives  for  snowmobile 
use  at  Zion  National  Park.  Public 
response  was  invited  by  press  release 
from  the  superintendent.  The  regulation 
is  established  to  comply  with  Executive 
Order  11644  and  to  provide  for  public 
access  to  private  lands  north  of  the 
park. 

The  proposed  snowmobile  regulations 
for  Zion  National  Park  were  published 
in  the  Federal  Register  (48  FR  32367)  on 
July  15. 1983.  During  the  thirty  (30)  day 
public  comment  period,  one  comment 
was  received  opposing  the 
establishment  of  any  snowmobile  route. 
As  the  intent  of  Executive  Order  11644  is 
to  allow  snowmobile  use  where 
reasonable,  this  objection  was 
considered  and  rejected.  The  rule 


published  here  is  the  same  as  that 
proposed  on  July  15. 1983. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  this  regulation:  M.S. 
Nicholson,  and  L.L.  Hays,  Zion  National 
Park.  j 

Paperwork  Reduction  Act 

This  rpguldtion  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  ^ 

Compliance  With  Other  L.aws 

The  Department  of  ihe  Interior  has 
determined  that  this  document  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.].  the  Ser\ice  has 
determined  that  the  regulations 
contained  in  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  nor 
does  it  require  the  preparation  of  a 
regulatory  analysis.  This  conclusion  is 
based  on  the  finding  that  the  majority  of 
use  will  be  for  access  to  adjacent  lands. 
No  substantial  costs,  if  any,  should 
result  for  any  small  entity.  There  may  be 
a  limited  positive  result  for  local  repair 
shops,  filling  stations,  parts  stores  and 
retail  snowmobile  outlets. 

Pursuant  to  the  National 
Environmental  Pilicy  Act  (42  U.S.C. 
4332,  et  seq).  the  Service  has  prepared 
an  environmental  assessment  and  a 
finding  of  no  significant  impact  of  the 
rule.  Copies  are  available  at  the  address 
listed  at  the  beginning  of  this 
rulemaking. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

Authority:  Section  3  of  the  Act  of  August 
25, 1916  (16  U.S.C.  3) 

In  consideration  of  the  foregoing, 
amend  36  CFR  Chapter  I  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  In  §  7.10  add  a  new  paragraph  (e)  as 
follows:  I 

§7.10    Zion  National  Park 
•         «         •         •         « 

(e)  Snowmobiles.  After  consideration 
of  snow  and  weather  conditions,  the 
superintendent  may  permit  the  use  of 
snowmobiles  on  designated  routes 
within  the  park.  Snowmobile  use  is 
restricted  to  the  established  roadway. 
All  off-road  use  is  prohibited.  The 


designated  routes  are  defined  as 
follows: 

(1)  All  of  the  paved  portion  of  the 
Kolob  Terrace  Road  from  the  park 
boundary  in  the  west  one-half  of  Se(^  33, 
T.  40  S.,  R.  11  W.,  Salt  Lake  Base  and 
Meridian,  north  to  where  this  road 
leaves  the  park  in  the  northwest  comer 
of  Sec.  18,  T.  40  S.,  R.  11  W.,  SLBM.  This' 
paved  portion  of  the  Kolob  Terrace 
Road  is  approximately  three  and  one- 
half  miles  in  length. 

(2)  All  of  the  unplowed,  paved 
portions  of  the  Kolob  Terrace  Road  from 
the  park  boundary,  north  of  Spendlove 
Knoll,  in  Sec.  5,  T.  40  S.,  R.  11  W.,  SLBM, 
north  to  where  this  road  leaves  the  park 
in  the  southwest  corner  of  Sec.  23,  T.  39 
S.,  R.  11  W.,  SLBM.  a  distance  of 
approximately  five  miles. 

(3)  The  unplowed,  graded  dirt  road 
from  the  park  boundary  in  the  southeast 
comer  of  Sec.  13,  T.  39  S.,  R.  11  W.. 
SLBM,  south  to  Lava  Point  Fire  Lookout 
in  the  northwest  quarter  of  Sec.  31,  T.  39 
S.,  R.  10  W.,  SLBM,  a  distance  of 
approximately  one  mile. 

(4)  The  unplowed,  graded  dirt  road 
from  the  Lava  Point  Ranger  Station, 
southeast  to  the  West  Rim  Trailhead 
and  then  to  a  point  where  this  road 
divides  and  leaves  the  park,  in  the 
southeast  comer  of  Sec.  30,  and  the 
northeast  corner  of  Sec.  31,  T.  39  S.,  R. 
10  W.,  SLBM,  a  distance  of 
approximately  two  miles. 

(5)  The  unplowed,  graded  dirt  road 
from  the  Lava  Point  Ranger  Station, 
north  to  the  park  boundary  where  this 
road  leaves  the  park,  all  in  the  southeast 
corner  of  Sec.  13,  T.  39  S.,  R.  11  W., 
SLBM.  a  distance  of  approximately  one- 
fourth  mile. 

Dated:  July  10.  1984. 

G.  Ray  Amett. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  84-23165  Filed  »-30-84:  8:45  am| 
BH.UNO  COOE  4310-70-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  1 

Disinterments  From  National 
Cemeteries 

agency:  Veterans  Administration.    - 
action:  Final  regulation  amendment. 

SUMMARV:  The  Veterans  Administration 
is  changing  its  regulation  on 
disinterment  from  national  cemeteries. 
The  regulation  currently  states  that 
disinterment  of  the  remains  of  the 
dependent  of  a  veteran  which  were 
interred  in  a  national  cemetery,  based 
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on  an  agreement  by  the  veteran  to  be 
buried  in  the  same  or  adjoining  grave, 
may  be  authorized  by  the  Chief 
Memorial  Affairs  Director.  It  has  been 
determined  that  eligibility  for  burial  of  a 
dependent  in  a  national  cemetery  is  not 
contingent  on  the  interment  of  the 
veteran  in  the  same  or  any  other 
national  cemetery.  Therefore,  the 
paragraph  providing  procedures  for  this 
requirement  is  being  removed. 

EFFECTIVE  DATE:  This  regulation  is 
effective  August  16, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Sonja  McCombs,  Management  Analyst. 
Department  of  Memorial  Affairs. 
Veterans  Administration,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202)  389-2987. 

5UPPLEMEMTARY  INFORMATION:  On 

March  29. 1984,  a  proposed  amendment 
to  38  CFR  1.621  wras  printed  on  Page 
12283  of  the  Federal  Register.  A  30-day 
comment  period  was  provided.  No 
comments  were  received;  therefore,  the 
regulation  amendment  is  hereby 
adopted  as  final. 

The  Administrator  has  determined 
that  this  regulation  Is  nonmajor  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  The  Administrator 
hereby  certifies  that  this  amendment 
will  not,  when  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibiliiy  Act,  5  U.S.C.  601-612, 
Pursuant  to  5  U.S.C.  605(b).  this 
amendment  is  therefore  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  these  regulations  apply  almost 
exclusively  to  individual  veterans  and 
their  survivors.  They  will  have  no 
significant  impact  on  small  entities  (i.e., 
small  business,  small  private  and 
nonprofit  organizations,  and  small 
governmental  jurisdictions). 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  involved. 

List  of  Subjects  in  38  CFR  Pari  1   . 

Cemeteries.  Claims.  Government 
property,  Veteran. 

By  direction  of  the  Administrator. 
Approved:  August  16, 1984. 
Everett  Alvarez,  Jr., 

Deputy  Administrator. 

PART  1— [AMENDED] 

§  1.621    [Amended) 

38  CFR  Part  1,  GENERAL,  is  amended 
by  removing  paragraph  (d)  to  §  1.621. 


(38  U.S.C.  210(c)) 

|m  Oh.  »4-231B6  Filed  S-30-M.  e«  am) 
BILUNG  COOC  UIO-OI-M 


38  CFR  Part  8 

National  Service  Ufa  Insuranca 

agency:  Veterans  Administration. 
ACTION:  Final  regulation  amendments. 

summary:  The  Veterans  Administration 
is  amending  regulations  to  refiect  that 
premiums  for  National  Service  Life 
Insurance  (NSLI)  "V"  term  policyholders 
will  be  capped  at  the  renewal  age  70 
premium  rate.  Most  commercial 
companies  limit  either  the  number  of 
term  renewals  or  fix  an  age  at  which 
renewal  is  no  longer  available,  NSLI  "V" 
term  policies,  however,  can  be  renewed 
an  indefinite  number  of  times.  With 
each  five  year  term  renewal,  the 
premiums  increase  to  reflect  the 
mortality  experience  associated  with  the 
higher  ages.  By  capping  the  premium 
cost  at  the  renewal  age  70  rate,  this 
proposal  will  provide  financial  relief  for 
elderly  policyholders. 
effective  date;  September  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  W.  Carey.  Assistant  Director 
for  Insurance.  VA  Regional  Office  and 
Insurance  Center,  P.O.  Box  8079, 
Philadelphia,  PA  19101,  (215)  951-5360. 
SUPPLEMENTARY  INFORMATION:  On 
pages  29972  and  29973  of  the  Federal 
Register  of  July  25, 1984,  there  was 
published  a  notice  of  proposed 
regulatory  developments  to  reflect  that 
premiums  for  National  Service  Life 
Insurance  (NSLI)  "V"  term  policyholders 
will  be  capped  at  the  renewal  age  70 
premium  rate.  Interested  persons  were 
given  30  days  within  which  to  submit 
written  comments,  suggestions,  or 
objections  regarding  the  proposed 
regulation. 

A  written  objection  to  the  proposed 
regulations  was  filed  on  August  23. 1984, 
which  questioned  whether  there  would 
be  sufficient  funds  available  to  ensure 
the  future  financial  solvency  of  the  term 
capping  proposal.  In  that  regard,  the  VA 
Actuarial  Staff  has  thoroughly  reviewed 
the  financial  implications  of  the  term 
capping  proposal,  which  is  funded 
exclusively  by  surplus  funds  derived 
from  term  policies,  and  has  concluded 
that  sufficient  funds  will  be  available  to 
meet  the  financial  needs  of  the  proposal. 

Moreover,  an  eminent  actuary,  who  is 
an  officer  in  the  Society  of  Actuaries, 
has  formally  reviewed  all  financial 
aspects  of  the  term  capping  proposal 
and  has  concluded  that  the  proposal  is 
financially  sound. 


The  Commentator  was  also  concerned 
that  the  reduction  or  elimination  of 
dividends,  which  will  occur  under  the 
term  capping  proposal,  will  have  a 
negative  impact  on  term  policyholders 
who  have  their  premiums  waived  due  to 
total  disability.  He  states  that  since 
totally  disabled  policyholders  already 
pay  no  premiums,  the  only  effect  on  this 
group  will  be  a  reduction  or  elimination 
of  the  opportunity  to  purchase  paid-up 
additional  insurance  with  policy 
dividends.  In  fact,  the  term  capping 
proposal  has  no  effect  on  the 
policyholders'  rights  as  provided  under 
their  contracts  of  insurance.  Therefore, 
any  term  policyholder,  including  those 
who  would  have  their  preimums  capped 
under  the  proposed  regulation,  having  a 
total  disability  waiver  of  premiums  may 
exercise  his  or  her  contractual  right  to 
convert  to  a  permanent  plan  policy.  In 
this  manner,  these  policyholders  would 
continue  to  redeive  dividends  which 
may  be  applied  to  purchase  paid-up 
additional  insurance. 

Having  considered  the  objection,  we 
conclude  that  the  proposed  regulations 
should  be  published  as  finaL 

The  Administrator  hereby  certifies 
that  this  rule,  when  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  ot  5  U.S.C.  605(b).  this  rule  is, 
therefore,  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
this  rule  will  affect  only  certain  NSLI 
insureds.  It  will,  therefore,  have  no 
significant  direct  impact  on  small 
entities  in  terms  of  compliance  costs, 
paperwork  requirements  or  effects  on 
competition. 

The  agency  has  also  determined  these 
regulations  are  non-major  in  accordance 
with  Executive  Order  12291,  Federal 
Register.  These  regulations  will  not  have 
a  large  effect  on  the  economy,  will  not 
cause  an  increase  of  costs  or  prices,  and 
will  not  otherwise  have  any  significant 
adverse  economic  effects. 

(Catalog  of  Federal  Domestic  Assistance 
Number  is  64.103) 

List  of  Subjects  in  38  CFR  Part  8 

Life  insurance.  Veterans. 
Approved:  August  28. 1964. 
Hany  N.  Walters. 

Administmtor 

i, 

PART  8— [AMENDED] 

38  CFR  Part  a  National  Service  Life 
Insurance,  is  amended  as  follows: 


9MAmA 
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1.  In  }  8.3,  paragraph  (a)  is  revised  to 
read  as  follows: 

§  8>3    Prwniwn  rstM^ 

{»)  The  premiam  rates  for 
participating  insurance,  other  than 
policies  of  such  insurance  issued  on  the 
modified  hfe  or  ordinary  life  plans  under 
38  U.S.C  704  (b),  (d).  or  (3).  respecUvely, 
are  based  on  the  American  Experience 
Table  of  Mortality  and  interest  at  the 
rate  of  3  percent  per  annum:  Provided, 
that  on  or  after  September  1. 1984, 
National  Service  Life  Insurance  "V" 
five-year  level  premium  term  rates  shall 
not  exceed  the  renewal  age  70  term 
premium  rate.  The  premium  rates  for 
participating  insurance  issued  on  the 
modified  life  or  ordinary  life  plans  under 
38  U.S.C.  704  (b).  (d),  or  (e).  respecUvely, 
are  based  on  the  1958  Commissioners 
Standard  Ordinary  Basic  Mortality 
Table  and  interest  at  the  rate  of  3 
percent  per  annum.  (38  U.S.C.  702  and 
706) 
•  *  •  •  « 

2.  In  §  8.85,  paragraph  (a)  is  revised  to 
read  as  follows: 

§  8.85    Renewal  of  National  Service  Uf  e 
Insuranca  on  th»  S-ynr  level  pramfcim  term 
plan  and  NanHad  comertlMe  5-year  level 
premhim  tenn  plan. 

(a)  Effective  Jiily  23, 1953,  except  as 
provided  in  paragraph  (c)  of  this  section, 
all  or  any  part  of  National  Service  Life 
Insurance  on  the  5-year  level  premium 
term  plan  or  hmited  convertible  5-year 
premium  term  plan,  in  any  multiple  of 
$500  and  not  less  than  $1,000,  which  is 
not  lapsed  at  the  expiration  of  any  5- 
year  term  period  shall  be  automatically 
renewed  without  application  or  medical 
examination  for  a  successive  5-year 
period  at  the  applicable  level  premium 
term  rc||e  for  the  then  attained  age  of  the 
insured:  Provided,  that  on  or  after 
September  1. 1964,  National  Service  Life 
Insurance  "V"  5-year  level  premium 
terra  rates  shall  not  exceed  the  renewal 
age  70  term  premium  rate:  Provided 
further,  that  in  any  case  in  which  the 
insured  is  shown  by  satisfactory 
evidence  to  be  toUlly  disabled  at  the 
expiration  of  the  term  period  of  his  or 
her  insurance  under  conditions  which 
would  entitle  him  or  her  to  continued 
insurance  protection  but  for  such 
expiration,  such  insurance,  if  subject  to 
renewal  under  this  paragraph  shall  be 
automatically  renewed  for  an  additional 
period  of  5  years  at  the  applicable 
premium  rate.  The  renewal  of  insurance 
for  any  successive  5-year  period  will 
become  effective  as  of  the  day  following 
the  expiration  of  the  preceding  term 
period,  and  the  premium  for  such 
renewal  will  be  at  the  applicable  level 
premium  term  rate  on  that  day:  Provided 


further  that  no  insurance  is  subject  to 
renewal  if  the  policyholder  has 
exercised  his  or  her  optional  right  to 
change  to  another  plan  of  insurance.  (38 
U.S.C.  705  and  706) 

***** 

3.  In  §  8.113,  paragraph  (e)  is  revised 
to  read  as  follows: 

§8.113    Premium  waiver  under  section  622 
of  the  National  Service  Life  Insurance  Act, 
as  amended,  and  section  724  of  Title  38, 
United  States  Code. 
*        *        •         •         • 

(e)  National  Service  Life  Insurance  on 
the  5-year  level  premium  term  plan  or 
limited  convertible  5-year  level  premium 
term  plan  shall  be  automatically 
renewed  for  an  additional  5-year  period 
at  the  premium  rate  for  the  then  attained 
age  of  the  insured,  provided  the 
premiums  on  such  insurance  are  being 
waived  under  this  section  at  the 
expiration  of  the  term  period:  Provided. 
that  on  or  after  September  1, 1984. 
National  Service  Life  Insiirance  "V"  5- 
year  level  premium  term  rates  shall  not 
exceed  the  renewal  age  70  term 
premium  rate:  Provided  further,  that 
limited  convertible  term  insurance  may 
not  be  renewed  after  the  insured's 
fiftieth  birthday.  The  renewl  of 
insurance  under  this  section  shall  be 
effective  as  of  the  day  following  the 
expiration  of  the  preceding  term  period, 
and  the  premium  for  such  renewed 
insurance  will  be  at  the  applicable  level 
premium  term  rate  on  that  day.  The 
premiums  on  the  insurance  renewed 
under  this  section  shall  continue  to  be 
waived  while  the  insured  continues  in 
active  service  and  for  120  days  after 
separation  therefrom.  (38  U.S.C.  705  and 
706) 
***** 

[IKlVn,  M.  linst^VtU-iA  27-84:  «:45jni| 
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ENVIRONMENTAL  PROTECTION 
AGENCY  j 

40  CFR  Part  52 

[EPA  Action  MO  1535;  A-7-FfU.-2663-2] 

Approval  and  Promulgaticn  of  tt>e 
Missouri  State  Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA).  | 
action:  Final  niemaking. 


SUMMAMY:  On  February  15, 1984,  the 
Missouri  Air  Conservation  Commission 
adopted  amendments  to  State 
regulations  entitled  "Open  Burning 
Restrictions."  These  amendments 
establish  the  requirement  for  operating 
permits  for  the  open  burning  of 


untreated  wood  waste  at  solid  waste 
disposal  and  processing  installations. 
Due  to  the  permit  requirement  and  the 
restrictive  measures  against  open 
burning  in  nonattainment  areas,  the 
overall  effect  of  the  amendments  will  be 
to  tighten  the  Missouri  Department  of 
Natural  Resources  control  over  open 
burning.  EPA  is  approvii^  these 
amendments  as  a  revisiof^to  the 
Missouri  State  Implementatioa  Plan 
(SIP). 

EFFECTIVE  DATE  This  action  will  be 
effective  October  30, 1984  unless  notice 
is  received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  A  copy  of  the  State's 

submission  is  available  for  review  at  the 

following  addresses: 

Environmental  Protection  Agency. 
Region  VII,  Air  Branch,  324  East  11th 
Street.  Kansas  City,  Missouri  64106 

Missouri  Department  of  Natural 

Resources,  1101  Rear  Southwest  Blvd., 
Jefferson  City,  Missouri  65102 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit.  401 
M  Street,  SW.,  Washington.  D.C. 
20460 

Office  of  the  Federal  Register,  1100  L 
Street,  NW..  Room  8401.  Washington. 
D.C. 

Written  comments  should  be  sent  to: 
Jane  C.  Johnson,  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  324  East  11th  Street,  Kansas 
City.  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Jane  C.  Johnson  at  the  above  address  or 
call  (816)  374-3791,  (FTS)  758-3791. 
SUPPLEMENTARY  INFORMATION:  On 
February  15, 1984.  after  notice  and 
public  hearing,  the  Missouri  Air 
Conservation  Commission  amended 
regulations  10  CSR  10-2.100,  3.030,  4.090, 
and  5.070  entitled  "Open  Burning 
Restrictions."  The  amendments  require 
operating  permits  for  open  burning  of 
untreated  wood  waste  at  solid  waste 
disposal  and  processing  installations 
effective  April  12, 1984.  The  original 
regulations,  except  10-5.070,  allowed 
open  burning  of  untreated  wood  waste 
without  an  operating  permit  at 
installations  holding  valid  Waste 
Management  licenses.  Due  to  the 
additional  permit  requirement  and 
restrictive  measures  against  open 
burning  in  nonattainment  areas,  the 
overall  effect  of  the  amendments  will  be 
to  tighten  control  over  open  burning. 

Regulation  10-5.070  pertains  to  the  St. 
Louis  Air  Qualify  Control  Region 
(AQCR).  Although  the  amended 
regulation  appeaft  to  allow  open 
burning  in  hmited  situations,  the 
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regulation  contains  two  provisions 
which  would  effectively  prohibit  open 
burning.  First,  the  regulation  states  that 
it  does  not  supercede  applicable  local 
ordinances;  St.  Louis  City  and  County 
have  local  ordinances  banning  open 
burning.  Second,  the  regulation  prohibits 
open  burning  in  nonattainment  areas, 
unless  it  can  be  shown  that  alternatives 
to  open  burning  would  produce  greater 
emissions.  The  St.  Louis  AQCR  is 
nonattainment  for  ozone.  Therefore, 
EPA  has  determined  that  the  revised 
regulation  would  not  impose  less 
stringent  requirements  than  those 
contained  in  the  approved  SIP. 

On  December  15, 1984.  the  State  of 
Missouri  submitted  a  draft  of  this 
revision  to  the  SIP.  A  public  hearing  was 
held  on  January  18. 1984,  and  EPA 
submitted  comments  to  the  State  in  a 
letter  dated  January  24, 1984.  These 
amendments  to  the  open  burning 
regulations  were  then  adopted  on 
February  15, 1984,  by  the  Missouri  Air 
Conservation  Commission  and 
published  on  April  2. 1984,  in  Volume  9. 
Number  4  of  the  Missouri  Register. 

Action:  EPA  approves  this  submission 
as  a  revision  to  the  Missouri  SIP.  EPA 
believes  this  action  is  noncontroversial 
and  is  approving  it  without  prior 
proposal.  The  public  is  advised  that  this 
action  is  effective  October  30, 1984 
unless  we  receive  written  notice  within 
30  days  from  the  date  of  publication  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  In  such  case,  this 
action  will  be  withdrawn  and 
rulemaking  will  commence  again  by 
announcing  a  proposal  of  this  action  and 
establishing  a  comment  period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)l. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  I  have  certified 
that  SIP  approvals  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Missouri  was  approved  by  the 
Director  of  the  Office  of  the  Federal 
Register  on  July  1, 1982. 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  section  110 


of  the  Clean  Air  Act.  as  amended  (42 
U.S.C.  7410). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Su'fnr 
oxides.  Nitrogen  oxides.  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

Dated:  August  27, 1984. 
William  D.  Ruckelshaus, 

Administrator 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  AA— Missouri 

Section  52.1320  is  amended  by  adding 
a  new  paragraph  (c)(45)  to  read  as 
follows: 

§  52. 1 320    Identification  of  plan. 

•  ♦         •         •         • 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

•  •        •        •        • 

(45)  The  Missouri  Department  of 
Natural  Resources  submitted  revisions 
to  regulations  10  CSR  10-2.100.  3.030, 
4.090.  and  5.070  requiring  operating 
permits  for  open  burning  of  untreated 
wood  waste  at  solid  waste  disposal  and 
processing  installations  effective  April 
12. 1984. 

|FR  Doc  S4-Z3180  Filed  S-30-84.  8:45  am| 
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40  CFR  Part  228 

[OW-FRL-2663-4] 

Ocean  Dumping;  Final  Designation  of 
Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  today  designates  the 
existing  dredged  material  disposal  site 
located  in  the  Gulf  of  Mexico  offshore  of 
Galveston  Harbor  as  an  EPA  approved 
ocean  dumping  site  for  the  dumping  of 
dredged  material.  This  action  is 
necessary  to  provide  an  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material. 

date:  This  site  designation  shall  become 
effective  on  October  1, 1984. 
ADDRESSES:  The  Environmental  Impact 
Statement  (EIS)  and  the  letter  of 
comment  are  available  for  public 
inspection  at  the  following  locations: 


EPA  Public  Information  Reference  Unit 

(PIRU).  Room  2904  (rear).  401  M  Street 

Southwest  Washington,  DC 
EPA  Region  VI,  1201  Elm  Street,  Dallas, 

Texas 
U.S.  Army  Corps  of  Engineers  Library, 

Galveston  District,  400  Barracuda, 

Galveston,  Texas 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  TA.  Wastler,  Chief.  Marine 
Protection  Branch  (WH-585),  EPA. 
Washington,  DC  20480,  202/755-0356. 
SUPPLEMENTARY  INFORMATION:  Section 
102(c)  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act  of  1972. 
as  amended,  33  U.S.C.  1401  et  seq. 
(hereafter  "the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  September  19, 
1980,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Assistant  Administrator  for 
Watej  and  Waste  Management,  now  the 
Assistant  Administrator  for  Water.  This 
proposed  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H. 
Section  228.4)  state  that  ocean  dumping 
sites  will  be  designated  by  promulgation 
in  this  Part  228.  A  list  of  "Approved 
Interim  and  Final  Ocean  Dumping  Sites" 
was  published  on  January  11, 1977  (42 
FR  2461  et  seq.)  and  was  last  extended 
on  February  7. 1983  (48  FR  5557  et  seq.). 
That  list  established  this  site  as  an 
interim  site. 

On  October  7. 1983,  EPA  proposed 
designation  of  this  site  for  the 
continuing  disposal  of  dredged  material 
from  the  Galveston,  Texas,  area  (48  FR 
45798).  The  public  comment  period 
expired  on  November  21, 1983.  One 
letter  of  comment  was  received  on  the 
proposed  rule.  The  commenter 
concurred  with  the  selection  of  the  site 
and  suggested  that  additional  sites 
might  be  necessary  to  accommodate 
future  requirements. 

The  location  of  the  dredged  material 
disposal  site  is  approximately  3.7 
nautical  miles  southeast  of  Galveston 
Island,  positioned  approximately  in  a 
rectangle  with  coordinates  as  follows: 

29'1800'  N.,  94'39'30'  W.; 
29'15'54'  N..  94'3r06'  W.; 
29'14'24'  N..  94*38'42'  W.: 
29"16'54'  N.,  94*41'30'  W. 

The  site  occupies  an  area  of 
approximately  6.6  square  nautical  miles. 
Water  depths  within  this  area  range 
from  10  to  15.5  meters.  This  site  has 
been  used  for  dredged  material  disposal 
since  at  least  1931.  The  average  annual 
disposal  rate  since  1958  has  been  less 
than  2  million  cubic  yards. 
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EPA  has  prepared  an  EIS  in 
accordance  with  EPA'»  Statement  of 
Policy  for  Voluntary  Preparation  of  EIS's 
(39  FR  16186.  May  7. 1974;  39  FR  37119. 
October  21. 1974).  On  July  30, 1982.  a 
notice  of  availability  of  the  draft  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register  (47  FR 
33001).  The  public  comment  period  on 
this  draft  EIS  closed  September  13. 1982. 
On  November  26, 1982.  a  notice  of 
availability  of  the  final  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register  (47  FR  53477).  The 
public  comment  period  on  the  final  EIS 
closed  December  27, 1982.  No  additional 
comments  were  received. 

The  EIS  evaluated  ocean  alternatives 
to  the  contmued  use  of  the  Galveston 
dredged  material  disposal  site.  These 
alternatives  include  no  action  and  three 
general  ocean  environments  off 
Galveston  which  were  considered  as 
potentially  suitable  areas  in  which  to 
locate  an  ocean  disposal  site:  The 
shallow-water  area,  including  the 
proposed  site,  the  mid-shelf  area,  where 
no  specific  site  was  located,  and  the 
deepwater  area  more  than  90  nautical 
miles  southwest  of  Galveston. 

The  alternatives  are  each  within 
separate  major  marine  environments  off 
Galveston.  The  shallow-water  area 
(including  the  proposed  site)  is  a  high- 
energy  environment  heavily  influenced 
by  wave  action,  coastal  or  nearshore 
processes,  agricultural  runoff,  and 
storms.  The  deepwater  and  mid-shelf 
areas  are  low-energy  environments 
influenced  primarily  by  offshore  and 
shelf  currents. 

Appendix  A  of  the  draft  EIS  evaluated 
and  compared  the  environmental  and 
economic  characteristics  of  the  three 
areas  using  the  ocean  dumping  site 
selection  criteria.  Some  of  the  more 
important  of  these  criteria  in  relation  to 
the  three  potentially  suitable  disposal 
areas  are  discussed  below. 

Location  in  relation  to  breeding, 
spawning,  nursery;  feeding  or  passage 
areas  of  Jiving  resources  in  adult  or 
juvenile  phases. 

The  entire  shelf  region  supports 
valuable  commercial  fish  and  shrimp 
fisheries.  Areas  off  the  shelf  support  a 
relatively  insignificant  commercial 
fishery.  The  proposed  site  is  in  the 
vicinity  of  Galveston  Bay,  an  important 
nursery  area  for  number  of 
commercially  important  species  of  fish 
and  shrimp.  These  species  are  typical  of 
nearshore  western  Gulf  waters; 
therefore,  the  proposed  site  represents 
only  a  small  portion  of  their  geographic 
range. 

The  mid-shelf  area  supports  valuable 
commercial  fish  and  shrimp  fisheries. 
The  brown  shrimp  grounds  and  several 


offshore  banks  that  represent  valuable 
fishery  resources  areas  exist  there. 

The  deepwater  area  may  be  a  feeding 
area  for  oceanic  fish.  However,  there  are 
no  well-defined  migratory  pathways  in 
the  area.  This  area  was  selected  in  order 
to  avoid  shallow-water  habitats  of 
valuable  shellfieh  and  finfish. 

Location  in  relation  to  beaches  and 
other  amenity  areas. 

The  proposed  site  is  about  3.7  nautical 
miles  southeast  of  the  nearest  land, 
Galveston  Island.  Prevailing 
southwesterly  bottom  currents  carry  the 
dumped  material  away  from  Galveston 
and  the  local  beaches.  The  disposal  of 
dredged  material  will  not  have  a 
significant  adverse  impact  of  free- 
swimming  finfish  and  shellfish  of  the 
area. 

The  mid-shelf  and  deepwater  areas 
are  located  more  than  20  nautical  miles 
and  53  nautical  miles  respectively  from 
the  nearest  land.  Therefore,  disposal 
would  have  no  significant  adverse 
impact  on  beaches  and  other  coastal 
and  nearshore  amenities. 

Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any. 

Prevailing  bottom  currents  at  the 
proposed  site  flow  south  and  southwest 
under  normal  conditions.  Shoaling 
caused  by  disposal  of  dredged  material 
in  the  high-enei^y  shallow  water  area  is 
not  expected  to  be  a  concern. 
Temporary  mounds  form,  but  little 
evidence  exists  of  significant  long-term 
accumulation  or  mounding  of  material 
deposited  at  the  proposed  site. 

The  effects  of  disposal  at  mid-shelf 
sites  have  not  been  extensively  studied 
because  the  mid-shelf  region  does  not 
contain  many  disposal  sites,  and  few 
studies  have  been  undertaken  with 
respect  to  the  fate  of  dredged  material 
deposited  on  the  open  shelf.  However, 
existing  information  indicates  most 
material  falls  to  the  bottom  immediately 
after  disposal.  Although  there  is  some 
turbidity  of  short  duration,  the  material 
is  dispersed  over  a  wide  area.  Current 
direction  is  generally  in  a  southwesterly 
direction. 

Shoaling  is  less  likely  to  occur  in  deep 
water  than  shallow  water  due  to 
spreading  and  dispersion  of  the 
sediment  as  particles  settle  to  the 
bottom. 

For  a  more  complete  discussion  of  the 
ocean  dumping  site  selection  criteria 
considered,  interested  persons  should 
examine  pages  A-7  through  A-24  of  the 
EIS.  The  summary  contained  in 
Appendix  A  recommends  that  the 
interim  (proposed)  site  be  designated  for 
continuing  use  This  recommendation  is 
based  on  several  factors.  The  proposed 


site  has  received  material  dredged  from 
the  Galveston  Bay  Channel  System 
since  at  least  1931.  Past  studies  which 
are  cited  in  the  EIS  have  not  discerned 
any  significant  adverse  impacts  from 
disposal  at  the  proposed  site  and  have 
determined  that  this  is  a  high-energy 
erosional  zone  which  can  generally 
accept  large  volumes  of  dredged 
material  with  little  apparent  net  change 
to  the  bottom. 

Active  oil  and  gas  exploration  and 
drilling  occur  in  the  mid-shelf  area  off 
Galveston.  Fixed  structures,  such  as 
platforms,  and  the  supply  vessels 
servicing  them,  would  present 
navigational  hazards  to  the  hopper 
dredges  used  in  channel  maintenance.  In 
addition,  disposal  at  a  mid-depth  site 
would  be  more  hkely  to  have  a  long- 
term  effect  on  the  benthos  than  would 
disposal  at  a  shallow-water  site. 

The  primary  reason  against 
recommending  designation  of  a 
deepwater  site  is  transportation  costs.  It 
is  estimated  that  dredging  costs  would 
increase  279  to  296  percent  if  the 
disposal  area  changed  to  that  location. 

The  final  EIS  includes  the  Agency's 
assessment  of  the  four  comments 
received  during  the  comment  period  on 
the  draft  EIS.  Comments  correcting  facts 
presented  in  the  draft  EIS  were 
incorporated  in  the  text  and  the  changes 
noted  in  the  final  EIS.  Specific 
comments  which  could  not  be 
appropriately  treated  as  text  changes 
were  responded  to  point  by  point  in  the 
final  EIS,  following  the  letters  of 
comment. 

Based  on  the  information  reported  in 
the  EIS,  EPA  is  designating  the  existing 
Galveston  site  for  continuing  use  for  the 
ocean  disposal  of  dredged  material 
where  the  applicant  has  demonstrated 
compliance  with  EPA's  ocean  dumping 
criteria.  The  EIS  and  the  letter  of 
comment  are  available  for  inspection  at 
the  addresses  given  above. 

The  designation  of  the  existing 
Galveston  dredged  material  disposal 
site  as  an  EPA  Approved  Ocean 
Dumping  Site  is  being  published  as  final 
rulemaking.  Management  authority  of 
this  site  will  be  delegated  to  the 
Regional  Administrator  of  EPA  Region 
VI.  An  appropriate  monitoring  program 
for  the  site  will  be  developed  jointly  by 
EPA  and  the  Corps  of  Engineers,  and 
continued  use  of  the  site  will  be 
permitted  as  long  as  no  significant 
adverse  environmental  effects  occur  at 
the  site. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
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dumping  of  dredged  material  at  the  site 
may  commence,  the  Corps  of  Engineers 
must  evaluate  a  permit  application 
according  to  EPA's  ocean  dumping 
criteria.  If  a  Federal  project  is  involved, 
the  Corps  must  evaluate  the  proposed 
dumping  in  accordance  with  those 
criteria.  In  either  case,  EPA  has  the  right 
to  disapprove  the  actual  dumping,  if  it 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  whidh 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  action  does  not 
necessitate  preparation  of  a  Regulator^' 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  mqre  or  cause  any  of  the  other 
effect  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  action 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  rule  does  not  contain  any 
information  collection  requirements 
subjeci  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Authority:  33  U.S.C.  1412  and  14ia 
Dated:  August  24.  1984. 
Henry  L.  Longest  II, 

Assistant  Administrator  for  Water 

PART  228— {AMENDED] 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40. 
§  228.12  is  amended  by  removing 
paragraph  (a)(l)(i)(D)  and  adding  new 
paragraph  (b)(20)  to  read  as  follows: 

§228.12    Dategation  of  managanwnt 
authority  tor  ocoan  dumping  wttut. 

(b)  •   *  * 

(20)  Galveston  Dredged  Material 
Site — Region  VI.  Location:  29*18'00"  N., 
94''39'30"  W.:  29*15'54"  N..  94*37'06"  W.; 
29''14'24"  N.,  94'38'42"  W.;  29°16'54"  N. 
94*41'30"  W. 


Size:  6.6.  square  nautical  miles. 
Depth:  Ranges  from  10  to  15.5  meters. 
Primary  Use:  Dredged  material. 
Period  of  Use:  Continuing  use. 
Restriction:  Disposal  shall  be  limited  to 

dredged  material  from  the  Galveston. 

Texas,  area. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  15 

[Fwtoral  Acquisition  Clrcutar  •4-4] 

Federal  Acqulsiten  Regulation; 
Noncompetitive  Procurement 
Procedures. 

agency:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Withdrawal  of  amendments. 


SUMMARY:  Federal  Acquisition  Circular 
(FAC)  84-4,  dated  August  29, 1984, 
cancels  Item  II  of  FAC  84-3  and, 
therefore,  the  amendments  to  48  CFR, 
Chapter  1,  Part  15  (Part  15  of  the  Federal 
Acquisition  Regulation  (FAR))  that  were 
published  in  the  Federal  Register  on 
June  29, 1984  (49  FR  26740),  and  which 
were  to  be  effective  October  1, 1984,  are 
withdrawn. 

TTie  revisions  in  FAC  84-3  to  FAR  Part 
15  implemented  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  Letter 
84-2,  subject:  "Noncompetitive 
Procurement  Procedures."  Subsequent  to 
the  issuance  of  OFPP  Policy  Letter  84-2 
and  FAC  84-3  in  the  Federal  Register. 
the  Competition  in  Contracting  Act 
(CICA),  Title  VII,  Pub.  L  98-369,  was 
enacted.  As  a  result  of  the  enactment  of 
the  CICA.  the  OFPP  policy  letter  has 
been  rescinded. 

Accordingly,  and  in  order  to  eliminate 
an  unnecessary  burden  on  those 
involved  in  the  procurement  process. 
Item  II  of  FAC  84-3  and  the  amendments 
ot  48  CFR,  Chapter  1,  Part  15  (Part  15  of 
the  FAR)  that  were  published  in  the 
Federal  Register  on  June  29, 1964  (49  FR 
26740),  are  withdrawn. 
EFFECTIVE  DATE:  August  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  M.  Schwartz,  Director,  FAR 
Secretariat  Room  4041,  GS  Building. 


Washington,  D.C  20405.  Telephone  (202) 
523-4755. 

SUPPLEMMTARV  iMFONMATION:  FAC  84- 

3,  published  in  the  Federal  Regislar  on 

June  29, 1984  (49  FR  26740),  contained, 
among  other  things,  revised  FAR 
coverage  on  noncompetitive 
procurement  procedures  implementing 
Office  of  Federal  Procurement  Policy 
(OFPP)  Policy  Letter  84-2,  subject 
"Noncompetitive  Procurement 
Procedures,"  to  be  effective  October  1. 
1984. 

The  Competition  in  Contracting  Act  of 

1984,  Pub.  L.  9a-369,  signed  July  la  1984, 
which  preempted  OFTP  Policy  Letter  84- 
2,  is  to  be  fully  implemented  by  April  1. 

1985.  Implementing  the  requirements  T>f 
the  OFPP  letter  now  and  replacing  them 
with  a;iew  set  of  procedures  on  April  1, 
1985,  would  create  an  unnecessary 
burden  on  those  involved  in  the 
procurement  process.  Therefore,  OFPP 
has  rescinded  Policy  Letter  84-2.  As  a 
result  of  OFPP's  action,  the  amendments 
published  in  the  Fefieral  Register  on 
June  29, 1984  (49  FR  26740)  as  Item  II  of 
FAC  84-3  and  oorresponding 
amendments  to  FAR  Part  15  have  been 
canceled. 

Notwithstanding  the  rescission  of 
OFPP  Policy  Letter  84-2  and  Item  U  of 
FAC  84-3,  Government  personnel  are 

reminded  that  it  is  the  policy  of  the 
Government  to  pursue  competition  to 
the  maximum  extent  practicable,  and  it 
is  their  responsibility  to  assure 
compliance  with  this  policy. 
Government  personnel  are  also 
reminded  that  Pub.  L.  98-72 
requirements  for  approving  sole-source 
contracts  and  those  resulting  from 
unsolicited  proposals  remain  in  effect 
Guidance  on  these  policies  and 
procedures  is  contained  in  Federal 
Procurement  Regulations  (FPR) 
Temporary  Regulation  75,  FPR 
Amendment  230,  Defense  Acquisition 
Circular  76-48,  and  NASA  Procurement 
Notice  84-1. 

List  of  Subjects  in  48  CFR  Ch.  I 

Government  procurement 
Roger  M.  Scfawartz. 
Director.  FAR  SecretanoL 

Federal  Acquisition  Circular 

INuml)er84-4] 

All  Federal  Acquisition  Regulation 
and  other  directive  material  contained 
in  Federal  Acquisition  Circular  84-4  is 
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effective  on  Au^st  29, 1984. 
Mary  Ann  Gilaace, 

Deputy  Under  Secretary.  Acquisition 
Management 

Ray  Kline. 

Acting  Administrator  of  General  Services. 

S.|.  Evans, 

Assistant  A  dministrator  for  Procurement, 
NASA. 

August  29. 1984. 

The  amendments  to  48  CFR  Chapter  1 
Part  15  published  in  49  FR  26740  are 
withdrawn. 

Authority:  40  U.S.C.  486(c);  Chapter  137. 10 
U.S.C:  and  42  U.S.C;  2453(c). 
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DEPARTMENT  Of  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  •1-02;  Notice  6] 

Federal  Motor  Veliicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule;  response  to  petition 
for  reconsideration. 

summary:  On  May  17, 1984  (49  FR 
20879)  NHTSA  pix)posed  to  amend 
FMVSS  108  to  allow  use  of  center  high 
mounted  stop  lamps  beginning 
September  1. 1984.  requiring 
conformance  only  with  location  and 
reflection  minimization  requirements. 
That  action  was  taken  pursuant  to  a 
request  by  General  Motors  Corporation 
that  NHTSA  specify  that  the  lamp  may 
be  installed  before  the  effective  dale  of 
September  1. 1985.  Adoption  of  an 
optional  compliance  date  would 
preempt  any  state  laws  that  might 
prohibit  the  lamp's  early  introduction. 
This  Notice  amends  Standard  No.  108  to 
allow  installation  of  the  lamp  effective 
August  1, 1984.  The  agency  anticipates 
that  this  action  will  promote  early 
achievement  of  the  safety  benefits 
associated  with  the  addition  of  center 
high-mounted  stop  lamps.  This  notice 
also  responds  to  a  petition  for 
reconsideration  of  the  amendments  to 
Federal  Motor  Vehicle  Safety  Standard 
No.  108  published  on  May  17, 1984  (49 
FR  20818). 

DATES:  These  amendments  are  effective 
August  31. 1984.  The  effective  date  for 
voluntarily  installing  center  high- 
mounted  stop  lamps  and  for  location 


and  reflection  minimization 
requirements  for  those  devices  is  August 
1,1984. 

ADDRESS:  Petitions  for  reconsideration 
of  the  rule  should  refer  to  the  docket  and 
notice  numbers  set  forth  above  and  be 
submitted  (preferably  with  10  copies)  to 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW.. 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Cavey,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590 
(202-426-2153). 

SUPPLEMENTARY  INFORMATION:  In  its 
petition  for  reconsideration  of  NHTSA's 
final  rule  estabUshing  requirements  for  a 
center  high-mounted  stop  lamp  on 
passenger  cars  manufactured  on  or  after 
September  1, 1965  (see  48  FR  48235, 
October  18. 1983)  General  Motors 
requested  that  NHTSA  amend  Standard 
No.  108  to  specify  that  the  lamp  may  be 
introduced  before  the  effective  date.  The 
purpose  of  this  request  was  to  obtain 
earlier  preemption  of  any  state  laws  that 
might  prohibit  the  lamp's  early 
introduction.  On  May  17, 1984,  NHTSA 
responded  to  GM's  request  (49  FR  20879) 
and  proposed  to  allow  (but  not  require) 
early  introduction  of  the  stop  lamp.  Only 
requirements  regarding  lamp  location 
and  minimization  of  reflections  would 
be  applicable  to  cars  manufactured  with 
center  high-mounted  stop  lamps 
between  September  1, 1984,  and 
September  1, 1985. 

Comments  on  the  proposal  were 
received  from  Chrysler  Corporation, 
Ford  Motor  Company,  Volkswagen  of 
America,  General  Motors,  and  Parker 
Hannifin  Corporation.  All  commenters 
concurred  with  the  proposal.  Ford  and 
General  Motors  recommended  that  the 
final  rule  be  effective  upon  its 
publication  in  the  Federal  Register.  GM 
further  commented  that  the  proposal 
"did  not  address  the  after  market 
package  which  General  Motors  had 
intended  to  make  available  through  our 
dealers,  since  it  only  speaks  of 
passenger  cars  manufactured  between 
September  1, 1984  and  September  1, 
1985." 

The  agency  agrees  that  an  effective 
date  as  early  as  practicable  is  in  the 
public  interest,  and,  in  accordance  with 
the  proposal  and  the  comments  of  GM 
and  Ford,  has  designated  August  1, 1984, 
as  that  date.  Because  the  vehicle 
certification  attached  pursuant  to  49 
CFR  Part  567  requires  only  the  month 
and  year  of  manufacture,  generally  the 
agency  sets  an  effective  date  for  new 
vehicle  requirements  as  of  the  first  day 
of  a  month  so  that  a  manufacturer  will 


not  have  to  certify  to  differing 
requirements  within  a  single  month.  An 
effective  date  as  of  the  first  of  the  month 
also  assists  the  agency  in  its  compliance 
efforts.  NHTSA  does  not  understand 
that  any  1985  model  vehicles  equipped 
with  a  lamp  will  be  manufactured  before 
August  1, 1984,  and  consequently  found 
no  reason  to  adopt  an  effective  date 
earlier  than  that  date. 

The  agency  was  not  aware  that  GM 
had  intended  to  offer  an  aftermarket 
package  until  receiving  its  comment. 
Such  an  amendment  would  be  outside 
the  scope  of  the  proposal,  and 
accordingly,  was  not  considered.  Under 
paragraph  S4.7.1,  the  standard  covers 
the  aftermarket  only  to  the  extent  that 
GM  (or  any  manufacturer)  offers  a  lamp 
intended  as  replacement  for  an  original 
equipment  center  high-mounted  stop 
lamp.  However,  to  encourage  retrofit  in 
the  aftermarket.  NHTSA  will  study 
GM's  request  and  consider  whatever 
legal  action  may  be  required  to  remove 
impediments  to  the  lamp's  use. 

Parker  Hannifin  Corporation, 
manufacturer  of  Ideal  turn  signal  and 
hazard  warning  signal  flashers, 
petitioned  for  reconsideration  of  the 
amendment  to  FMVSS  No.  108  published 
on  May  17, 1984  (49  FR  20818),  which 
was  based  upon  the  original  petitions 
for  reconsideration  of  the  final  rule 
requiring  center  mounted  stop  lamps. 
Specifically,  Parker  Hannifin  objected  to 
new  paragraph  S4.6(b)  which  stated  that 
"high-mounted  stop  lamps  on  passenger 
cars  manufactured  on  or  after 
September  1, 1985,  but  before  September 
1, 1986,  may  flash  when  the  hazard 
warning  system  is  activated".  In  the 
commenter's  opinion,  the  agency  had 
given  no  prior  notice  "to  this  function", 
and  stated  that  the  agency's  action  will 
"create  a  chaotic  condition  in  the 
automotive  flasher  industry."  The 
company  avers  that  an  insufficient 
period  of  time  exists  "for  the 
development  of  a  'due  care'  basis  for 
certification  of  hazard  warning  flashers 
rated  for  seven  (7)  lamps  for 
conformance  to  FMVSS  108",  The 
existing  basis  for  certification  of 
conformance  of  thermal  flashers  is  said 
to  be  "up  to  six  (6)  lamps".  Parker 
Hannifin  recommended  that  the  agency 
prohibit  the  additional  lamp  from 
flashing,  or  rule  that  certification  for 
flashers  can  exclude  the  center  high- 
mounted  stop  lamp.  In  its  opinion,  the 
agency's  action  is  the  very  type  of 
substantive  rulemaking  without  notice 
which  the  Third  Circuit  found 
objectionable  in  Wagner  Electric  Corp. 
V.  Volpe  (466  F.  2d  1013  (3rd.  Cir.  1972)). 

Parker  Hannifin's  belief  that  the 
provision  allowing  flashing  was  adopted 
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without  notice  overlooks  the 
circumstances  under  which  the  center 
high  mounted  stop  lamp  was  made 
subject  to  a  prohibition  against  flashing. 
Although  the  preamble  to  the  proposed 
rule  did  not  raise  the  issue  and  the 
commenters  did  not  address  it  the 
specific  text  of  the  amendment,  taken  in 
context  with  the  other  requirements  of 
the  standard,  required  the  center  high 
mounted  stop  lamp  to  be  steady- 
burning.  However,  the  agency 
recognizes  that  it  was  a  reasonable 
reading  of  the  proposal  for  the 
commenters  to  believe  that  the  light 
could  be  flashing.  Thus,  in  order  to 
avoid  imposing  a  burden  on  vehicle 
manufacturers  due  to  their 
interpretation,  the  May  1984  amendment 
allowed  the  lights  to  flash  on  vehicles 
manufactured  before  September  1.  1986. 

The  factual  situation  differs  greatly 
from  that  of  Wagner.  Before  the 
amendment  complained  of  by  Wagner, 
flashers  were  required  to  be  "designed 
to  conform"  to  Standard  No.  108,  but  the 
burden  of  certification  was  upon  vehicle 
manufacturers  as  aftermarket  equipment 
was  nut  covered  until  January  1. 1972. 
NHTSA  amended  the  standard  without 
sufficient  notice  to  apply  it  to  all 
flashers,  for  whatever  purpose 
manufactured,  thus  placing  the 
certification  responsibility  entirely  upon 
flasher  manufacturers.  Further,  the 
flashers  were  required  to  "conform",  not 
merely  be  "designed  to  conform".  In  the 
instant  case,  the  effect  upon  flasher 
manufacturers  is  a  remote  one.  In  order 
to  facilitate  early  adoption  of  a  safety 
device  with  demonstrable  public 
benefits,  at  "a  minimum  cost,  the  agency 
has  allowed  vehicle  manufacturers  to 
continue  to  use  existing  wiring  systems 
for  a  limited  time,  if  they  so  choose. 
There  is  no  requirement  that  the  new 
lamp  flash  when  the  hazard  warning 
signals  do,  there  has  been  no  change  to 
existing  Federal  or  SAE  materials 
applicable  to  flashers,  and  given  the 
perceived  limited  use  of  the  new  lamp 
during  1985  model  production,  there 
would  appear  to  be  minimal  impact 
upon  original  equipment  and 
aftermarket  requirements  for  flasherp  of 
existing  designs.  Nor  can  NHTSA 
provide  an  interpretation  that 
certification  for  flashers  may  exclude 
the  center  mounted  lamp.  That 
permission  is  already  implicitly 
contained  in  Standard  No.  108  which 
allows  the  manufacturer  to  specify  the 
design  load  at  which  its  flasher  is 
intended  to  operate.  Accordingly  the 
agency  has  decided  to  deny  Parker 
Hannifin's  petition. 


NHTSA  has  considered  the  potential 
impacts  of  this  rule  and  has  determined 
that  the  rule  is  neither  major  within  the 
meaning  of  Executive  Order  12291  nor 
significant  within  the  meaning  of  the 
Department  of  Transportation 
guidelines.  The  conclusions  in  the 
original  regulatory  evaluation  for  the 
final  rule  are  not  affected  by  the 
adoption  of  this  rule.  A  free  copy  of  that 
evaluation  is  available  from  the  Docket 
Section. 

The  agency  has  also  considered  the 
impacts  of  these  amendments  under  the 
Regulatory  Flexibility  Act.  I  certify  that 
these  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 
.Manufacturers  of  motor  vehicles,  those 
businesses  affected  by  this  amendment, 
are  generally  not  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Small  organizations  and 
governmental  units  which  purchase  cars 
equipped  with  center  high-mounted  stop 
lamps  will  not  be  significantly  affected. 
The  increase  in  new  car  prices  for 
vehicles  manufactured  by  companies 
which  opt  for  early  compliance  will  be 
negligible. 

Because  motor  vehicle  manufacturers 
must  make  timely  decisions  with  respect 
to  plans  for  the  1985  model  year  and 
because  this  amendment  will  facilitate 
the  early  introduction  of  a  safety  device, 
the  agency  finds  that  an  effective  date. 
earlier  than  180  days  after  issuance  of 
the  final  rule,  is  in  the  public  interest. 
The  change  adopted  in  this  notice 
relieves  restrictions.  Additional  notice 
and  comment  on  the  August  1, 1984 
early  compliance  date  is  unnecessary 
because  of  the  minor  nature  of  the 
change  from  the  proposal. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
tires. 

PART  571— (AMENDED] 

§571.108    [Amended] 

In  consideration  of  the  foregoing.  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  108.  is  amended  as 
follows: 

1.  A  new  paragraph  S4.1.42  is  added 
to  read: 

S4. 1.1.42     A  passenger  car 
manufactured  between  August  1,  1984, 

and  September  1.  1985.  may  be  equipped 
with  a  high-mounted  stop  lamp  that 
conforms  to  S4.3.1.8. 


2.  Paragraph  (b)  of  paragraph  S^Jb  is 

amended  by  changing  the  date 
"September  1. 1985"  to  "August  1. 1984". 

The  engineer  and  attorney  primarily 
responsible  for  this  rule  are  Kevin 
Cavey  and  Taylor  Vinson,  respectively. 

(Sees.  103. 119  Pub.  L  88-563:  80  Stat  718  (16 
U.S.C.  1392, 1407):  delegation  of  authority  at 
49  CFR  1.50) 

Issued:  August  24  1984 
Diane  K.  Steed. 

Administrator. 

<yn  [)oc  M-zsoM  RiW  »-2»-a4'  11-ie ■m| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1220 

I  No.  38849] 

Review  of  Pretervation  of  Reoorda 
Rules 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule:  notice  of  effective 

date. 

summary:  The  purpose  of  this  Notice  is 
to  specify  the  effective  date  of  the  final 
rules  pubhshed  at  49  FR  3477,  January 
27,  1984.  The  effective  date  has  been 
pending  due  to  review  and  approval  by 
the  Office  of  Management  and  Budget 
The  effective  date  is  June  6, 1984. 

The  objective  of  the  Commission's 
review  in  the  original  order  was  to 
determine  the  relevance  of  each  record, 
the  appropriateness  of  the  prescribed 
retention  periods,  and  the  purpose  for 
which  each  record  is  needed  for  the 
Commission's  regulatory  mission.  For 
many  records,  the  retention  periods 
were  reduced  or  the  recordkeeping 
requirements  were  ehmmated, 

EFFECTfVE  DATt:  June  6,  1984 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  J.  Lee,  (202J  275-7448. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  49  CFR  Part  1220 

Preser\ation  of  records. 

Authoritj':  49  U.S.C.  10321  and  11145  and  5 
U.S.C.  553. 
James  H.  Bayne, 

Secretary 

IFR  Doc  M-Z31H  F.lad  R-30-M  tt4!  an| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
ttte  Yaqui  Chub  To  Be  an  Endartgered 
Species  with  Critical  Habitat,  and  To 
Determine  ttie  Beautiful  Shiner  and  the 
Yaqui  Catfish  To  Be  Threatened 
Species  with  Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines  the 
Yaqui  chub  [Gila  purpureg]  to  be  an 
endangered  species,  and  the  beautiful 
shiner  [S'otropis  forwosus]  and  the 
Yaqui  catfish  [Ictalurus  price i]  to  be 
threatened  species.  Critical  habitat  on 
the  San  Bernardino  National  Wildlife 
Refuge  (NWR)  is  designated  for  these 
three  fishes.  A  special  rule  is  included  to 
allow  take  of  the  threatened  species  for 
educational,  scientific,  and  conservation 
purposes  in  accordance  with  Arizona 
State  laws  and  regulations.  This 
determination  is  being  made  because 
populations  of  these  species  have  been 
seriously  reduced  by  habitat 
modifications  including  arroyo  cutting, 
water  diversion,  impoundment 
construction,  development  of  canal 
systems  for  irrigated  agriculture,  and 
excessive  pumping  of  underground 
aquifers.  An  imminent  threat  to  the 
remaining  populations  of  Rio  Yaqui 
fishes  is  the  possible  release  of  exotic 
fish  such  as  the  red  shiner  and  channel 
catfish,  which  may  result  in  intense 
competition  and/or  genetic  swamping. 
The  Rio  Yaqui  fishes  occur  in  the  Rio 
Yaqui  Basin  which  drains  western 
Sonora  and  portions  of  eastern 
Chihuahua  in  Mexico,  and  the  extreme 
southeastern  comer  of  Arizona.  The 
Yaqui  chub  also  has  been  recorded  from 
the  Rio  Sonora  and  Rio  Matape  on  the 
Pacific  slope  of  Mexico,  and  the 
beautiful  shiner  formerly  inhabited 
small  drainages  in  the  closed  Guzman 
Basin,  including  Rio  Mimbres  in  New 
Mexico,  and  the  Case  Grandes.  Santa 
Maria,  and  Del  Carmen,  just  east  of  the 
Rio  Yaqui.  This  action  provides  the 
protection  of  the  Endangered  Species 
Act  of  1973.  as  amended,  to  these 
species. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  October  1. 1984. 
address:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office.  U.S.  Fish 
and  Wildlife  Service,  421  Gold  Avenue, 


SW.,  Room  407,  Albuquerque,  New 
Mexico  87103  (,505/766-3972  or  FTS  474- 
3972).  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  E.  Johnson,  Regional  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Albuquerque,  New 
Mexico  87103  (505/766-3972  or  FTS  474- 
3972)  or  Mr.  John  L.  Spinks,  Jr.,  Chief, 
Office  of  Endangered  Species.  U.S.  Fish 
and  Wildlife  Service,  Washington,  D.C. 
20240  (703/23S-2771). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  of  the  Rio  Yaqui  fishes  addressed 
in  this  rule  were  first  collected  and 
described  from  San  Bernardino  Creek, 
just  south  of  the  Arizona-Sonora  border, 
in  the  latter  half  of  the  19th  century 
(Girard,  1856:  Rutter.  1896).  Adult  Yaqui 
chubs  are  known  to  inhabit  pools  and 
undercut  banks  in  permanent  streams. 
The  beautiful  shiner  is  found  in  a  variety 
of  habitats,  but  the  largest  populations 
occur  in  the  riffles  of  small  streams. 
Yaqui  catfish  are  usually  found  in  large 
streams  in  areas  of  medium  to  slow 
current.  Besides  the  above  information 
on  basic  habitat  preferences,  little  is 
known  about  the  biology  of  the  Rio 
Yaqui  fishes.  The  biology  of  the 
beautiful  shiner  and  the  Yaqui  catfish  is 
thought  to  be  similar  to  that  of  the  red 
shiner  and  the  channel  catfish, 
respectively. 

In  the  past,  these  fishes  were  found 
throughout  the  Rio  Yaqui  basin  and  in  a 
few  smaller  adjacent  drainages 
(Branson,  1960;  Contreras-Balderas, 
1975;  Hendrickson,  1980;  Koster,  1957; 
McNatt,  1974,  Miller,  1977;  Miller  and 
Simon.  1943;  Minckley.  1973).  The  range 
of  these  species  has  been  significantly 
reduced,  primarily  due  to  habitat 
destruction.  Remaining  populations  are 
in  danger  of  being  subjected  to  intense 
competition  and  genetic  swamping 
through  the  indiscriminate  release  of 
closely  related  exotics  (e.g.,  red  shiner 
and  channel  cetfish). 

The  Yaqui  chub  was  considered  by 
the  Service  for  listing  in  1966  and  1973, 
but  no  action  was  taken  because  its 
status  in  Mexico  was  undetermined 
(Bur.  Sport  Fish.  Wildl.  Res.  Pubis.  34 
and  114).  A  list  published  in  March  of 
1979  by  the  Endangered  Species 
Committee  of  the  American  Fisheries 
Society  recommended  special  concern 
for  the  status  of  the  beautiful  shiner  and 
the  Yaqui  catfish,  and  described  the 
Yaqui  chub  as  endangered  (Deacon  et 
al..  1979). 

In  1978.  the  Fish  and  Wildlife  Service 
contracted  with  biologists  from  Arizona 
State  University  and  the  University  of 
Michigan  to  survey  the  status  of  fishes 


in  the  Rio  Yaqui  system  of  Mexico 
(Hendrickson  et  a/.,  1980).  These 
workers  found  only  one  specimen  of  the 
Yaqui  chub  after  extensive  collection 
efforts  throughout  the  Rio  Yaqui 
drainage.  They  also  noted  range 
reductions  for  the  beautiful  shiner  and 
the  Yaqui  catfish  and  expressed  concern 
for  the  status  of  these  species. 

The  Yaqui  chub,  beautiful  shiner,  and 
Yaqui  catfish  were  included  on  the 
December  30, 1982,  Vertebrate  Notice  of 
Review  (47  FR  58454)  in  category  1. 
Category  1  includes  those  faxa  for 
which  the  Service  has  substantial 
information  on  hand  to  support  the 
appropriateness  of  proposing  to  list  the 
species  as  endangered  or  threatened.  On 
April  12, 1983,  the  Service  was 
petitioned  by  the  Desert  Fishes  Council 
to  list  the  Yaqui  chub.  Evaluation  of  this 
petition  by  the  Service  found  that 
substantial  information  had  been 
presented  indicating  that  the  petitioned 
action  may  be  warranted.  A  notice  of 
this  finding  was  published  on  June  14, 
1983  (48  FR  27273).  Finding  on  the  merits 
that  the  petitioned  action  was 
warranted,  the  Service  on  July  15. 1983, 
published  a  proposed  rule  to  determine 
the  Yaqui  chub  to  be  an  endangered 
species  with  critical  habitat,  and  the 
beautiful  shiner  and  Yaqui  catfish  to  be 
threatened  species  with  critical  habitat 
(48  FR  32527). 

Summary  of  Comments  and 
Recommendations 

In  the  July  15. 1983.  proposed  rule  (48 
FR  32527)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
which  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  foreign  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  "The  Douglas 
Daily  Dispatch"  in  Douglas.  Arizona,  on 
October  8. 1983.  which  invited  general 
public  comment.  A  total  of  five  written 
comments  were  received  on  the 
proposal,  one  each  from  the  Arizona 
Game  and  Fish  Department,  the  Arizona 
Department  of  Water  Resources,  the 
Bureau  of  Land  Management  (BLM),  the 
U.S.  Forest  Service,  and  the  Mexico 
Direccion  de  Flora  y  Fauna  Silvestre 
(Directorate  of  Wild  Flora  and  Fauna). 
No  public  hearing  was  requested  or 
held. 

The  Arizona  Game  and  Fish 
Department-submitted  comments 
supporting  the  proposal  and  expressing 
concern  about  proposed  geothermal 
exploration  on  the  BLM  lands  in  the  San 
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Bernardino  Valley  and  its  possible 
adverse  effects  on  the  waters  of  the  San 
Bernardino  NWR.  The  Service 
responded  that,  while  leasing  of  such 
resources  has  occurred,  any  further 
actions,  such  as  drilling,  would  be 
subject  to  consultation  with  the  Service 
under  Section  7  of  the  Endangered 
Species  Act. 

The  Arizona  Department  of  Water 
Resources  and  the  BLM  submitted 
comments  stating  that  they  knew  of  no 
activities  that  would  be  affected  by  the 
proposal.  The  U.S.  Forest  Service 
responded  that  they  had  no  opposition 
to  the  proposal,  and  commented  that 
they  knew  of  no  potential  habitat  on 
their  lands  for  suitable  reintroduction  of 
any  of  the  three  species. 

The  Mexico  Direccion  de  Flora  y 
Fauna  Silvestre  submitted  comments 
expressing  their  concern  for  these 
species  and  their  support  for  the 
Service's  conservation  efforts  for  these 
species.  These  comments  also  outlined 
problems  these  species  face  in  Mexico. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Yaqui  chub  [Gila  purpurea] 
should  be  classified  as  an  endangered 
species,  and  that  the  beautiful  shiner 
[Notropis  formosus)  and  the  Yaqui 
catfish  (Ictalurus  pricef)  should  be 
classified  as  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424;  under  revision  to  accommodate 
1982  Amendments)  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  these  species  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  All  three  species 
of  Rio  Yaqui  fish  are  seriously  affected 
by  a  variety  of  habitat  modifications. 
These  species  existed  in  San  Bernardino 
Creek,  Arizona,  until  the  spring  flows 
supporting  the  creek  diminished  and  the  ' 
remaining  aquatic  habitat  was 
destroyed  by  cattle.  Arroyo  cutting, 
diverting  stream  headwaters, 
construction  of  impoundments,  and 
excessive  pumping  of  underground 
aquifers  are  responsible  for  the 
reduction  of  permanent  stream  habitat 
and  for  failing  springs.  The  remaining 
U.S.  populations  of  Yaqui  chub  are 
limited  to  a  few  springs  on  the  San 


Bernardino  NWR  (USFWS.  1979)  and  to 
Leslie  Creek  (Silvey,  1975),  both  in 
southeastern  Arizona,  and  are 
threatened  by  a  gradually  dwindling 
spring  flow.  The  shiner  and  Yaqui 
catfish  have  been  extirpated  from  the 
United  States.  Many  river  systems  in 
Mexico,  especially  in  lowland  areas, 
have  been  highly  modified  into  canal 
systems  for  irrigation  agriculture.  These 
alterations  destroy  pool  habitats  and 
have  adverse  impacts  on  fish 
populations. 

The  San  Bernardino  Valley  is  known 
to  have  potential  geothermal  energy 
resources  (Hahman,  1979),  although  the 
area  is  not  a  Known  Geothermal 
Resource  Area  (KGRA).  The  BLM  has 
issued  leases  for  geothermal  resources 
on  some  of  their  lands  adjacent  to  the 
San  Bernardino  NWR.  Exploration  and 
development  of  these  leases  could 
potentially  cause  depletion  or  pollution 
.  of  the  underground  aquifers  that  supply 
water  to  the  springs  of  the  refuge,  and 
could  thereby  result  in  loss  of  pollution 
of  the  flows  of  those  springs.  However, 
if  exploration  and  development  are 
properly  designed  and  regulated,  such 
effects  are  not  expected  (Cheremisinoff 
and  Morresi,  1976). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes^  These  fishes  are  not  used  for 
any  commercial  purposes,  and  past 
scientific  collecting  has  had  no  impact 
on  existing  populations. 

C.  Disease  or  predation.  Introduced 
predatory  fishes,  such  as  largemouth 
bass,  bluegill.  black  bullhead,  channel 
catfish,  and  green  sunfish  are  present  in 
some  portions  of  the  remaining  range  of 
the  Rio  Yaqui  fishes,  and  probably  prey 
opportunistically  on  them.  The  threat  of 
such  predation  will  continue  to  increase 
in  the  remaining  habitats  of  these 
species  in  Mexico.  This  threat  is  minor 
at  present  in  U.S.  habitats,  and  steps  are 
already  being  taken  to  alleviate  it. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Yaqui  chub 
is  listed  as  a  Group  II  species  on  the 
threatened  and  unique  wildlife  list  of 
Arizona  (Ariz.  Game  and  Fish  Comm.. 
1982).  Species  listed  as  Group  II  are 
defined  as  beign  endangered  of  being 
eliminated  from  the  State.  Arizona  law 
allows  take  of  Yaqui  chub  under  a 
scientific  collecting  permit,  or  under  a 
valid  fishing  license  by  angling.  The 
beautiful  shiner  and  the  Yaqui  catfish 
are  listed  in  Group  I  of  the  Arizona  list 
of  threatened  native  wildlife  (species 
extirpated  from  Arizona  that  still  exist 
elsewhere,  and  which  may  possibly  be 
reestablished  in  Arizona).  Because 
Group  I  species  do  not  exist  in  the  State. 
Arizona  law  does  not  officially  protect 
them.  However,  if  reestablished,  these 


I 


fishes  would  probably  be  relisted  as 
Group  U  species  and  their  take  would  be 
regulated  by  the  State.  Arizona  law  does 
not  provide  protection  of  essential 
habitat.  The  Rio  Yaqui  fishes  receive  no 
protection  in  Mexico. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Extant 
populations  of  the  beautiful  shiner  and 
the  Yaqui  catfish  are  seriously 
threatened  by  the  introduction  of  closely 
related  exotic  species.  Future  releases  of 
the  red  shiner,  Notropis  lutrensis 
(currently,  widely  established  in 
Arizona),  into  the  Rio  Yaqui  system  may 
reduce  beautiful  shiner  populations 
through  competition  or  by  genq^c 
swamping.  The-Yaqui  catfish  may  be 
similarly  affected  by  expanding 
populations  of  the  channel  catfish 
[Ictalurus  punctatus)  and  blue  catfish 
{Ictalurus  furcatus]  that  are  already 
estabhshed  in  the  Rio  Yaqui  drainage. 
This  type  of  interaction  has  been  shown 
to  be  detrimental  to  other  native  fishes, 
as  illustrated  by  the  rapid  elimination  of 
native  Yaqui  topminnow  (listed  as 
endangered  and  found  in  the  same 
drainage)  populations  after  introduciton 
of  the  closely  related  common 
mosquitofish  [Gambusia  affinis), 
documented  by  Minckley  (1973). 
Schoenherr  (1973)  and  others.  The 
introduction  of  exotics  in  Mexico  is 
expected  to  continue  at  an  increased 
rate  as  the  interior  portions  of  Sonora 
and  Chihuahua  are  developed.  The 
establishment  of  exotic  species  in 
Mexico  may  also  result  in  intense 
competitive  pressure  on  existing 
populations  of  the  Yaqui  chub. 

This  action  is  the  result  of  careful 
assessment  of  the  best  scientific 
information  available,  as  well  as  the 
best  assessment  of  the  threats  faced  by 
these  fishes.  Based  on  this  evaluation,  it 
was  determined  that  the  beautiful  shiner 
and  Yaqui  catfish  are  threatened 
species,  and  the  Yaqui  chub  is  an 
endangered  species,  as  defined  by 
section  3  of  the  Act.  Threatened  status 
for  the  beautiful  shiner  and  Yaqui 
catfish  seems  appropriate  based  on  their 
status  and  distribution  in  Mexico  and 
because  of  the  threats  to  their  remaining 
habitat  in  the  U.S.  and  Mexico.  The 
Yaqui  chub  faces  similar  threats  and  has 
a  more  restricted  distribution  in  Mexico. 
Endangered  status  for  the  Yaqui  chub  is 
most  appropriate.  If  these  fishes  are  not 
listed  their  status  could  continue  to 
decline. 

Critical  Habitat 

The  Act  and  50  CFR  Part  424  define 
critical  habitat  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
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accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  the 
species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
Section  4  of  the  Act.  upon  determination 
by  the  Secretary  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

The  Act  in  section  4(a)(3)  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  for  the  Rio  Yaqui  fishes  as 
follows:  Arizona,  Cochise  County:  All 
aquatic  habitats  of  San  Bernardino 
NWR  in  SVz  Sec.  11;  Sec.  14:  SMi  and 
NE'4  Sec.  15;  T24S  R30E. 

The  known  constituent  elements  for 
the  Rio  Yaqui  fishes  include  clean, 
small,  permanent  streams  and  spring 
pools  without  any  exotic  fishes.  The 
streams  should  have  deep  pool  areas 
separated  by  riffles  and  flowing  areas 
with  moderate  current.  Backwater  areas 
of  stream  and  springs  with  overgrown 
cut  banks  and  accumulations  of  detritus 
are  necessary  for  feeding  and  shelter. 
The  Service  has  determined  that  these 
physical  or  biological  features  are 
essential  to  the  conservation  of  these 
species. 

Section  4(b)(8)  of  the  Act  requires  that 
any  proposed  or  final  regulation  which 
designates  critical  habitat  be 
accompanied  by  a  brief  description  and 
evaluation  of  those  activities  which  may 
adversely  modify  such  habitat  if 
undertaken,  or  may  be  affected  by  such 
designation.  Any  activity  which  would 
lower  the  ground  water  level  to  the 
extent  that  the  water  flow  from  springs 
on  San  Bernardino  NWR  would  be 
reduced  could  adversely  impact  the 
critical  habitat.  Such  activities  include, 
but  are  not  limited  to.  pumping  of 
ground  water  for  agricultural  purposes, 
and  drilling  activities  associated  with 
geothermal  exploration.  Any  activity 
which  would  significantly  alter  the 
water  chemistry  of  springs  on  San 
Bernardino  NWR  could  adversely 
impact  the  critical  habitat.  Such 
activities  include,  but  are  not  limited  to. 
release  of  chemical  or  biological 
pollutants  into  surface  or  underground 
waters  at  a  point  source  or  by  dispersal 
release.  An  additional  activity  which 
could  adversely  impact  critical  habitat 
is  the  release  of  exotic  or  nonnative 
fishes.  Predation  and  competition  from 
these  introductions  could  reduce  or 


eliminate  populations  of  the  endangered 
and  threatened  fishes. 

The  aquatic  habitats  of  San 
Bernardino  NWR.  designated  as  critical 
habitat,  provide  habitat  for  one  of  the 
two  existing  populations  of  Yaqui  chubs. 
Additionally,  the  aquatic  habitats  on 
San  Bernardino  Refuge  provide 
expansion  habitat  for  the  Yaqui  chub 
and  are  considered  prime  reintroduction 
sites  for  the  beautiful  shiner  and  Yaqui 
catfish. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  has 
evaluated  the  proposed  critical  habitat 
designation  for  the  Rio  Yaqui  fishes, 
tc'king  into  consideration  all  additional 
information  and  comments  received. 
The  information  brought  forward  on 
economic  or  other  impacts  did  not 
warrant  adjustment  of  the  proposed 
critical  habitat  designation.  Activities 
that  may  be  affected  by  the  designation 
of  critical  habitat  are  discussed  in  the 
Available  Conservation  Measures 
section  of  this  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  pra^^s.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Recovery  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  agamst 
taking  and  harm  are  discussed,  in  part. 
below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  Yaqui  chub, 
beautiful  shiner  and  Yaqui  catfish,  and 
requires  them  to  ensure  that  their 
actions  do  not  result  in  the  destruction 
or  adverse  modification  of  these  critical 
habitats  which  have  been  determined  by 
the  Secretary.  If  a  "may  affect" 
determination  is  made,  the  Federal 
agency  must  enter  into  consultation  with 
the  Service.  Regulations  implementing 
this  interagency  cooperation  provision 
are  codified  at  50  CFR  Part  402  and  are 
now  under  revision  (see  proposal  at  48 
FR  29990;  June  29.  1983). 


The  only  possible  activity  with 
Federal  involvement  that  may 
potentially  affect  the  designated  critical 
habitat  is  geothermal  exploration.  This 
activity  is  beyond  the  boundary  of  the 
San  Bernardino  NWR,  but  could 
possibly  affect  underground  aquifers 
supplying  surface  waters  to  the  critial 
habitat.  Geothermal  exploration  in  the 
San  Bernardino  Valley  is  subject  to 
Federal  regulation  and  licensing  by  the 
BLM.  It  should  be  emphasized  that 
critical  habitat  designation  may  not 
affect  geothermal  exploration  activities 
in  the  vicinity.  The  designation  of 
critical  habitat  for  these  species  does 
not  specifically  preclude  geothermal 
development  in  the  area.  Exploration 
activities  will  be  allowed  to  proceed  in 
the  vicinity  of  critical  habitat  as  long  as 
artesian  and  surface  water  supplies  at 
San  Bernardino  NWR  are  adequately 
protected. 

The  Act  and  implementating 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  which  apply 
to  all  endangered  and  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  U.S.  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  these 
species  in  interstate  or  foreign 
commerce.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  was  illegally 
taken.  Certain  exceptions  would  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Regulations  codified  at  50  CFR  17.22, 
17.23,  and  17.32  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  and  threatened  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  the  species.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  which  would 
be  suffered  if  such  relief  were  not 
avaiable.  In  addition,  the  two  species 
proposed  as  threatened,  the  Yaqui 
catfish  and  beautiful  shiner,  have  a 
special  rule  which  will  allow  take  for 
educational,  scientific,  or  conservation 
purposes  in  accordance  with  applicable 
State  laws  and  regulations.  Any 
violation  of  applicable  State  law  would 
be  a  violation  of  the  Endangered  Species 
Act.  At  present  no  State  laws  or 
regulations  are  applicable  to  the  Yaqui 
catfish  or  beautiful  shiner,  because 
neither  species  is  presently  found  in 
Arizona.  When  the  reintroduction  of 
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these  species  into  Arizona  waters 
occurs,  the  State  will  regulate  taking  in 
accordance  with  already  existing  laws 
and  regulations  regarding  fishes.  This 
special  rule  will  allow  these  fishes  to  be 
managed  as  threatened  species,  thus 
allowing  for  more  efficient  management 
of  the  species,  and  enhancing  their 
conservation.  Without  the  special  rule, 
all  prohibitions  of  an  endangered 
species  status  would  apply. 

The  Service  will  review  these  species 
to  determine  whether  they  should  be 
placed  upon  the  Annex  of  the 
Convention  on  Nature  Protection  and" 
Wildlife  Preservation  in  the  Western 
Hemisphere,  implemented  through 
section  8(A)(e)  of  the  Act.  and  whether 
they  should  be  considered  for  other 
international  agreements. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a}  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  these  fishes  will  not 
constitute  a  major  rule  under  Executive 
Order  12291  and  certifies  that  this 
designation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
These  findings  are  based  on  a 
Determination  of  Effects  which  is 
available  at  the  U.S.  Ffsh  and  Wildlife 
Service  Regional  Office  (see  ADDRESS 
section). 

The  following  information  was 
considered  in  determining  the  economic 
and  other  impacts  that  might  result  from 
the  determination  of  critical  habitat. 

Agriculture,  primarily  cattle 
production,  constitutes  the  primary 
product  of  the  areas  surrounding  the 
critical  habitat.  These  activities  are  not 
expected  to  affect  or  be  affected  by  the 
critical  habitat  designation  on  the  San 
Bernardino  NWR. 

Some  interest  had  been  shown  in 
potential  geothermal  resources  in  the 
vicinity  of  San  Bernardino  NWR. 
Geothermal  drilling  might  possibly 
affect  the  underground  aquifer  supplying 
surface  waters  at  San  Bernardino  NWR, 
the  critical  habitat  of  the  Rio  Yaqui 


fishes.  Any  exploration  activities, 
however,  are  subject  to  regulation  and 
licensing  by  the  BLM.  The  adjacent  area 
is  not  a  KGRA  and  there  are  currently 
no  leases  or  any  interest  in  that  area 
that  would  affect  or  be  affected  by  the 
critical  habitat  designation. 

The  final  critical  habitat  designation 
for  the  threatened  and  endangered  Rio 
Yaqui  fishes  should  cause  no  additional 
impacts  upon  the  present  economic 
status  of  Cochise  County. 

The  final  rule  designating  critical 
habitat  for  three  fish  species  contain  no 
recordkeeping  or  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

References 

Anzona  Game  and  Fish  Commission  1982. 
Threatened  native  wildlife  in  Arizona. 
Arizona  Game  and  Fish  Department 
Publication.  12  pp 

Branson,  B.A..  C.J  McCoy  jr .  and  M.E.  Sisk. 
1960.  .Notes  on  the  freshwater  fishes  of 
Sonora.  with  an  addition  to  the  known 
fauna.  Copeia  1960:217-220 

Cheremisinoff,  P..\.,  and  .^.C  Morresi  1976 
Geothennal  energy  technology  assessment 
Technomic  Publishing  Co.,  Inc..  Wesiport. 
Connecticut.  164  pp. 

Contreras-Balderas.  S.  1975  Zoogeography 
and  evolution  of  Notropis  lutrensis  and 
"Notropis" ornatus  in  the  Rio  Grande  basin 
and  range,  Mexico  and  United  States 
(Pisces:  Cyprinidae).  Unpubl.  Ph.D 
Dissertation,  Tulane  University,  New 
Orleans,  Louisiana.  156  pp. 

Deacon,  j.E..  G.  Kobetich,  |.D.  Williams.  S 
Contreras-Balderas.  1979.  Fishes  of  North 
America  endangered,  threatened,  or  of 
special  concern  1979.  Fisheries  4;29-44. 

Girard.  C.  1856.  Researches  uf>on  cyprinoid 
fishes  inhabiting  the  fresh  waters  of  the 
United  States  of  America,  west  of  the 
Mississippi  Valley,  from  specimens  in  the 
museum  of  the  Smithsonian  Institution 
Proceedings  of  the  Academy  of  .Natural 
Sciences  of  Philadelphia.  8:165-213 

Hahman,  W.R  1979.  Geothermal  reservoir 
site  evaluation  in  Arizona.  Bureau  of 
Geology  and  Mineral  Technology, 
Geological  Survey  Branch.  Geothermal 
Group.  Tucson.  Arizona.  157  pp. 

Hendrickson.  D.A.,  W.L.  Minckley,  R.R. 
Miller,  D.J.  Siebert.  and  P.L  Haddock.  1980 
Fishes  of  the  Rio  Yaqui  Basin,  Mexico  and 
United  States  journal  of  the  Anzona- 
-Nevada  Academy  of  Science  15(3):65-106. 

Koster,  W).  1957.  Guide  to  the  fishes  of  New 
Mexico.  University  of  .New  Mexico  Press. 
Albuquerque.  New  Mexico  116  pp. 

McNatt.  R.M.  1974.  Reevalualion  of  the  native 
fishes  of  the  Rio  Yaqui  in  the  United  States. 
F*roceeding8  54th  Annual  Conference 
Western  Association  of  State  Game  and 
Fish  Com.Tiissioners  pp.  273-279 

Miller.  R.R.  1977  Composition  of  the  native 
fish  fauna  of  the  Chihuahuan  desert  region 
In:  Transactions  of  the  Symposium  on  the 
Biological  Resources  of  the  Chihuahuan 
Desert  Region,  United  States  and  Mexico 
R  H.  Wauer  and  D.H.  Riskind  (eds  ),  US 
Department  of  the  Interior.  National  Park 


34494  Federal  Regiater  /  Vol.  49.  No.  171  /  Friday,  August  31.  1984  /  Rules  and  Regulations 


Service,  Transactions  of  Proceedings  Series 
3.365-381. 

Miller,  R.R.,  and  J.R.  Simon.  1943.  Notropis 
rnearnsi  from  Arizona,  an  addition  to  the 
known  fish  fauna  of  the  United  States. 
Copeia  1943:233. 

Minckley,  W.L  1973.  Fishes  of  Arizona, 
Arizona  Game  and  Fish  Department, 
Phoenix,  Arizona.  293  pp. 

Rutter.  C.  1896.  Notes  on  the  fresh  water 
fishes  of  the  Pacific  Slope  of  North 
America.  Proceedings  California  Academy 
Sciences  6:245-267. 

Schoenherr,  A. A.  1973.  Life  Flistory  of  the 
topminnow  Poecihopsis  occidentalis  (Baird 
and  Cirard]  in  Arizona  and  an  analysis  of 
its  interaction  with  the  mosquifofish 
Cambusia  afinis  (Baird  and  Girard). 
Unpublished  Ph.D.  Dissertation,  Arizona 
Slate  University,  Tempe, 

Silvey.  W  1975.  Fishes  of  Leslie  Creek, 
Cochise  County,  Arizona.  Statewide 
Fisheries  Investigations,  Statewide  Survey 
of  Aquatic  Resources  Federal  Aid  Projett 
F-7-R-17,  Arizona  Came  and  Fish 
Department,  Phoenix.  Arizona.  11  pp. 

US,  Fish  and  Wildlife  Service,  1979, 
Environmental  assessment  of  the  proposed 
land  acquisition  of  San  Bernardino  Ranch, 
Cochise  County,  Arizona.  US.  Dept,  of  the 
Interior,  Fish  and  Wildlife  Service. 
Albuquerque,  .New  Mexico,  59  pp. 

Authors 

The  primary  authors  of  this  rule  are 
Mr.  Jim  Bednarz,  Ms.  S.E.  Stefferud,  and 
Dr.  James  Johnson,  US.  Fish  and 


Wildlife  Service,  Regional  Office  of 
Endangered  Species,  P.O.  Box  1306. 
Albuquerque.  New  Mexico  (505/766- 
3972  or  FTS  474-3972). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Manne  mammals.  Plants 
(agriculture). 

Regulations  FTomulgation 

PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below:  | 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub  L.  93-^0.'),  87  Stat.  8«4;  Pub. 
L.  94-359.  90  Stdt  911:  Pub.  L  95-632,  92  Stat. 
3751,  Pub  L.  96-159,  93  Stat  1225,  and  Pub,  L. 
97-304,  96  Stat,  1411  (16  US  C,  1531  et  seq). 

2.  Amend  §  17, 11(h)  by  adding  the 
following  entry  m  alphabetical  order 
under  -FISHES  '  to  the  List  of 
Elndangered  and  Threatened  Wildlife: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


fh] 


Species 


Common  name 


Soentrftc  n^me 


-"tstcxK:  'ar^:^e 


venefcraie 

C>ODutatK>r  w^e^e 

er^Jangerec  Of 

trrea!ene<3 


.tstG<3 


-iat>.:ai 


Sc>ectai 

ru»es 


Fishes 

Cart'Sh   vaqui 
C^\JC   Vaqui 


Gtta  purpurea 
f^tropts 
formosus 


USA   (A2)   MexKXJ  EntJfe 

USA   (AZi,  Mexico  Entire 

USA    (AZ    NW),  Entire 

Mextco 


,„ _.  157 17  95<e)      17.44(g) 

,„ 157 17  96<e)..  N/A 

157..._ I7  95<e)      17  44(g) 


JMI 


3.  Amend  §  17.95(e)  by  adding  critical 
habitat  of  the  Yaqui  chub  after  chub. 
Spotfin: 

§  17.95    Critical  habitat— fisti  and  wildlife. 

•  •         •         •         • 

(e)  Fisb.es. 

•  •         *         •         • 

Yaqui  Chub  iCila  purpurea j 

Arizona,  Cochise  County,  All  aquatic 
habitats  of  San  Bernardino  NWR  in  S'2  Sec. 


11:  Sec,  14:  S'/^  and  NE'-4  Sec,  15.  T24S.  R30E. 
Known  constituent  elements  include  clean 
permanent  water  with  deep  pools  and 
intermediate  areas  with  riffles,  areas  of 
detritus  or  heavily  overgrown  cut  banks  in 
the  Rio  Yaqui  drainaae,  and  the  absence  of 
introduced  exoUc  fishes 
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BEAUTIFUL  SHINER 

YAQUI  CATFISH 

YAQUI CHUB 

Cochise  County,  ARIZONA 


4.  Amend  §  17.95(e)  by  adding  cntira! 
habitat  of  the  beautiful  shiner  after 
Pupfish.  Leon  Sprinep. 

§  17.95    Critical  habitat— fish  and  Mrlidllfe. 

•         *         •         •         « 

(e)  Fishes. 


Beautiful  Shiner  ; A j.-.-tp  s  'ornios^i) 

Arizona,  Cochise  County  All  aqua'u. 
habitats  of  San  Bernardino  \WR  in  SW  Sec 
11;  Sec  14;  S^  and  N'EV,  Sec.  15.  T24S.  R30E 
Known  constituent  elements  include  small 
permanent  streams  with  nffles.  or 
intermittent  creeks  with  pools  and  rifTles  in 
the  Rio  Yaqui  drainage  with  clean  unpolluted 
water.  These  wafers  should  be  free  of 
introduced  exotic  fishes.  / 
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BEAUTIFUL  SHINER 

YAQUI  CATFISH 

YAQUI CHUB 

Cochise  County,  ARIZONA 


5.  Amend  §  17.95(e)  by  adding  critical 
habitat  of  the  Yaqui  catfish  before 
Cabefish,  Alabama: 

§  17.95    Critical  habitat— fish  and  wildlrfe 


(e)  Fish 


cs. 


Yaqui  Catfish  'Ictalurus prttei) 

Arizona,  Cochise  County.  All  aquatic 
habitats  of  San  Bernardino  NWR  in  S'^2  Sec. 
^1,  Sec.  14.  8  =  2  anJ  NEU  Sec  15;  T24S,  R30E. 
Known  constituent  elements  include  clean 
j^poUuted  permanent  water  in  streams  with 
f^^  medium  current  with  clear  pools  in  the  Rio 
Yaqui  drainage.  These  waters  should  be 
without  introduced  exotic  fishes. 


JMI 


V 
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BEAUTIFUL  SHINER 

YAQUI  CATFISH 

YAQUI CHUB 

Cochise  County.  ARIZONA 


R  30  E 


6.  Amend  §  17.44  by  adding  a  npw 
paragraph  (h)  to  read  as  follows- 

§  17.44     Special  rules — fishes. 


(h)  Yaqui  catfish  [Icto'urus  pricef]  and 
beautiful  shiner  (Notropis  formosus). 


(1)  All  provisions  of  §  17.31  apply  to 
these  species,  except  that  they  may  be 
taken  for  educational,  scientific,  or 
conservation  purposes  in  accordance 
with  applicable  Arizona  State  laws  and 
regulations. 

(2)  Any  violation  of  State  law  will 
also<be  a  violation  of  the  Endangered 
Species  Act. 


Dated;  August  6, 1984. 

G.  Ray  Amett, 

Ass)Slant  Secretory  for  Fish  and  Wildlife  and 
Parks. 

IFF  Doc  M-22933  Filed  8-30-M  8  45  ulT>| 
BtLLIMG  CODE  4310-55-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Tttetypodium 
stenopetalum  (slender-petated 
mustard)  and  Sidslcea  pedata  (pedate 
checker-mallow) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines 
Thelypodium  stenopetalum  (slender- 
petaled  mustard)  and  Sidalcea  pedata 
(pedate  checker-mallow)  to  be 
endangered  species.  This  action  is  being 
taken  because  over  85  percent  of  the 
historic  meadowland  habitat  for  these 
plants  has  been  eliminated  by  dam 
construction  and  urban  and  commercial 
development.  Most  of  the  remaining 
habitat  in  their  limited  range  is  subject 
to  development  and/or  adverse 
modification.  The  designation  of  these 
species  as  endangered  provides  the 
protection  of  the  Endangered  Species 
Act  of  1973,  as  amended. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  October  1, 1964. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service  Office,  Suite  1692,  Lloyd  500 
Building,  500  N.E.  Multnomah  Street, 
Portland.  Oregon  97232  (503/231-6131). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sanford  R.  Wilbur,  Endangered 
Species  Specialist  Regional  Office,  U.S. 
Fish  and  Wildlife  Service,  Suite  1692, 
Lloyd  500  Building,  500  N.E  Multnomah 
Street,  Portland,  Oregon  97232  (503/231- 
6131). 

SUPPLEMENTARY  INFORMATION: 

Background 

Sidalcea  pedata  (pedate  checker- 
mallow)  is  a  multi-stemmed,  perennial 
herb  of  the  mallow  family.  AsaNSray 
first  described  this  species  in  1887  from 
"Bear  Valley  in  the  San  Bernardino 
Mountains,  southern  California."  It 
grows  from  a  fleshy  taproot.  The  leaves 
are  predominately  basal  with  3-5  lobes. 
The  few  cauline  leaves  are  three-parted, 
each  part  bitemately  dissected  into 
linear  segments.  The  flowers  are 
clustered  into  loosely  spicate  racemes 
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up  to  25  cm  long  with  deep  pinkish-rose 
petals.  Thelypodium  stenopetalum 
(slender-petaled  mustard)  is  an 
herbaceous  short-lived  perennial. 
Sercno  Watson  described  this  mustard 
in  1887  from  "Bear  Valley,  San 
Bernardino  Mountains,  on  stony 
h'llsides  near  the  upper  lake."'  It  has 
simple  dscumbent  to  subdecumbent 
stems  3-8  dm  tall.  The  cauline  leaves 
are  oblong-lanceolate.  1-5  cm  long,  0.5- 
0  9  cm  wide  and  sagittate  at  the  base. 
The  inflorescence  is  a  1-2  dm  long 
raceme.  The  flower  petals  are  mostly 
lavender  or  whitish  and  crisped  above. 
The  sessile  fruits  are  straight  or  slightly 
incurved,  3-5  cm  long  and  ascending. 
Both  of  these  plant  species  are  localized 
in  the  moist  alkaline  meadows  of  the  Big 
Bear  Basin  of  San  Bernardino  County. 
Cdlifornia. 

Although  these  species  were  once 
more  abunda.at  locally,  the 
impoundment  of  Big  Bear  Lake  in  the 
Irtte  1800's  and  subsequent  urbanization 
have  elimin.ited  nearly  all  of  the  natural 
meadowlands  of  Big  Bear  Valley,  an 
estimated  reduction  from  m.ore  than 
7,000  acres  to  about  1.000  acres.  Most  of 
the  known  stands  of  checker-mallow 
and  mustard  plants  were  destroyed  by 
these  activities.  Almost  all  of  the  former 
wet  meadow  habitats  necessary  to  the 
continued  existence  of  these  species 
have  been  eliminated.  Both  species  now 
exist  as  very  reduced  populations 
having  severly  restricted  distributions. 

Studies  supported  by  the  U.S.  Forest 
Service  (Krantz,  1979)  and  later  studies 
(Krantz,  1982)  have  estimated  total 
occupied  acreage  for  the  pedate 
checker-mallow  (including  scattered 
residual  plants)  at  about  14.5  acres. 
Total  acreage  of  slender-petaled 
mustard  populations  has  been  estimated 
at  approximately  16  acres  divided 
among  six  sites  in  four  general  areas 
(Krantz.  1979,  1930, 1982). 

At  present  the  pedate  checker-mallow 
remains  in  significant  numbers  only  at 
three  locations  near  Bluff  Lake.  Baldwin 
Lake,  and  the  south  shore  of  Big  Bear 
Lake,  all  of  which  are  under  private 
ownership.  Scattered  individuals  can 
also  be  found  in  a  few  other  areas, 
mostly  vacant  lots  or  remnant  meadows 
surrounded  by  housing  or  commercial 
developments.  Such  scattered  plants 
apparently  do  not  reproduce  and  are 
expected  to  die  out. 

The  slender-petaled  mustard  is  now 
known  from  only  four  locations,  the 
S'juth  shore  of  Big  Bear  Lake,  near 
Baldwin  Lake,  near  Erwin  Lake,  and  in 
Holcomb  Valley.  The  first  three  are 
privately  owned  and  under 
consideration  for  additional 
development.  The  fourth  site.  Holcumb 
Valley  on  National  Forest  land,  was 


threatened  by  off-road  vehicle  (ORV) 
use.  The  Forest  Service  is  aware  of  this 
population  and  has  implemented 
protective  measures  at  the  site. 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document    ' 
No.  94-51.  was  presented  to  Congresss 
on  January  9,  1975.  On  July  1,  1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  1973  Act, 
and  of  its  intention  thereby  to  review 
the  status  of  the  plant  taxa  named 
within.  Sidalcea  pedata  and 
Thelypodium  stenopetalum  were 
included  in  that  notice.  The  July  1, 1975. 
notice  was  replaced  on  December  15, 
1980,  by  the  Service's  publication  in  the 
Federal  Register  (45  FR  82479)  of  a  new 
notice  of  review  for  plants,  which 
included  these  species.  On  July  28, 1982. 
Tim  Krantz  petitioned  the  Service  to  list 
both  these  species,  and  furnished 
information  about  their  current  status.  A 
proposed  rule  to  determine  endangered 
status  followed  in  the  Federal  Register 
of  July  15.  1983  (48  FR  32522-32525). 

Summary  of  Comments  and 
Recommendations 

In  the  July  15. 1983,  proposed  rule  (48 
FR  32522-32525)  and  associated 
nolifictions.  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  was 
published  in  the  Sun  paper  of  San 
Bernardino  County  on  September  9. 
1983,  which  invited  general  public 
comment.  No  public  hearing  was 
requested.  Seven  responses  (six 
containing  comments)  were  received, 
and  the  comments  are  discussed  below. 

Comments  by  four  professional 
botanists  and  one  geologist  strongly 
supported  the  liEting  of  both  plant 
species.  A  botanist  with  a  State  native 
plant  society  indicated  that  habitat 
conditions  have  deteriorated  further 
since  the  status  surveys  of  197&-80.  A 
university  botanist  also  mentioned 
additonal  documented  habitat  loss  and 
present  peril  of  these  plants.  A 
representative  of  a  botanical  journal 
pointed  out  that  mountain  meadows 
tend  to  be  fragile  and  to  recover  their 
full  floristic  complement  quite  slowly 
after  being  overused.  He  considered 
protection  of  such  areas  to  be  essential. 


A  professional  geologist  discussed  the 
distinctive  "pavement"  soil  profile  in  the 
Big  Bear  afea  and  ils  concomitant 
unique  flora.  Because  deep  disturbances 
of  the  soil  profile  can  permanently 
destroy  the  pavement  habitat,  he 
suggested  that  other  rare  pavement 
endemics  be  listed  as  well.  No  particular 
species  were  named  by  this  commentor. 
but  the  Service  presently  has  several 
species  restricted  to  that  general  area 
under  review,  and  would  appreciate 
additional  information  regarding  any  of 
them. 

An  additional  comment  by  the 
California  Department  of  Water 
Resources  suggested  that  critical  habitat 
be  designated  to  allow  early 
consideration  of  these  species  in  future 
planning  for  State  and  local  activities. 
Critical  habitat  was  not  designated  to 
avoid  focusing  attention  on  the  plants, 
which  could  result  in  injurious  collection 
or  other  taking  activities.  However,  the 
Service  will  endeavor  to  keep  affected 
State  and  local  agencies  informed  of  the 
location  and  status  of  the  plants  that 
might  affect  planning  processes 
undertaken  pursuant  to  the  California 
Environmental  Quality  Act  (CEQA). 

Summarv  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Sidalcea  pedata  (pedate  checker- 
mallow)  and  Thelypodium  stenopetalum 
(slender-petaled  mustard)  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  L'.S.C. 
1531  et  seq.]  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424;  under  revision  to  accommodate 
the  1982  Amendments — see  proposal  at 
48  FR  36062.  August  8.  1983)  were 
follov.ed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Sidalcea  pedata  A.  Gray  (pedate 
checker-mallow)  and  Thelypodium 
stenopetalum  Watson  (slender-petaled 
mustard)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
cf  its  habitat  or  range.  These  two  plant 
species  are  both  restricted  in  range  to 
the  few  remaining  wet  alkaline 
meadows  of  the  Big  Bear  Lake  Basin. 
Both  species  occur  in  very  low  numbers 
and  most  of  the  wet  meadows  necessary 
for  their  continued  existence  have  been 
eliminated  by  urban  and  commercial 
developments.  About  80  percent  of  the 
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remaining  habitat  is  subject  to 
development,  much  of  it  anticipated  in 
the  next  few  years.  In  a  few  areas,  off- 
road  vehicle  activity  has  also  eliminated 
colonies  and  damaged  habitat. 

B.  Overutilization  for  commerc  ial. 
recreational,  scientific,  or  educational 
purposes.  Not  applicable  to  either  of 
these  species. 

C.  Disease  or  predation.  Historically, 
cattle  grazing  in  the  Big  Bear  Lake  basin 
probably  affected  the  species 
composition  of  many  of  the  meadow 
areas  formerly  supporting  these  plants. 
A  few  of  the  remaining  colonies  of  both 
species  still  suffer  possible  adverse 
impacts  from  cattle  grazing,  but  this 
threat  appears  less  imminent  than  the 
development  threats  mentioned  in 
Factor  A  above. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Although  the 
pedate  checker-mallow  and  slender- 
petaled  mustard  are  listed  by  the  State 
of  California  as  endangered.  State  law 
principally  addresses  aa'lvage-of  plants 
when  there  is  a  change  in  land  use  and 
restrictions  on  trade,  and  does  not 
provide  sufficient  protection  to  ensure 
survival  of  the  species  in  its  natural 
habitat.  Federal  listing  would  provide 
some  additional  protection  for  both 
species,  and  provide  new  options  for 
their  protection  and  management. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  None 
known. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  these  species  in 
determining  to  make  this  rule  final, 
^ased  on  this  evaluation,  the  preftirred 
ction  is  to  list  the  pedate  checker- 
nallow  and  the  slender-petaled  mustard 
as  endangered.  Urban  and  commercial 
development  threaten  to  eliminate  wet 
meadow  habitats  that  support  the 
plants.  These  listing  actions  will 
increase  the  protection  of  both  plant 
species.  Critical  habitat  is  not  being 
designated  for  either  species  because  it 
may  focus  attention  on  the  plants  and 
might  encourage  taking. 

Critical  Hribitat 

Section  4f3)(3)  of  the  Act.  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  species  at  this  time. 
All  known  colonies  of  pedate  checker- 
mallow  and  all  but  one  colony  of 
slender-petaled  mustard  occur  on 
private  lands,  where  direct  Federal 
involvement  is  minimal.  Critical  habitat 


designation  would  probably  focus 
attention  upon  the  listed  plants  and  their 
rare  and  vulnerable  status,  and  might 
encourage  collection  for  private  or 
commercial  purposes.  The  danger  thus 
posed  to  these  species  by  the 
designation  of  critical  habitat 
outweights  the  minimal  protections  that 
would  be  provided. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
aftd  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  conservation 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990:  June  29.  1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  Some 
consultation  involving  actions  on  Forest 
Service  lands  is  anticipated.  A 
consultation  will  be  conducted  for 
issuance  of  a  special  use  permit  for  a 
permanent  pipeline  carrying  wastewater 
from  the  Big  Bear  Basin  to  Lucerne 
Valley  that  now  crosses  Forest  Service 
property.  No  other  actions  are  presently 
known  that  would  require  a  consultation 
under  section  7. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61.  17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  the  pedate  checker- 
mallow  and  slender-petaled  mustard,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 


import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  The  Act  and  50  CFR  17.62 
and  17.63  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activites  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  will  ever  be  sought  or 
issued  since  these  species  are  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  posession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdictior'.  The  new 
prohibition  now  applies  to  the  slender- 
petaled  mustard  on  US.  Forest  Service 
lands  in  the  Holcomb  Valley  Proposed 
regulations  implementing  this 
prohibition  were  published  on  July  8. 
1983  (48  FR  31417).  Permits  for 
exceptions  to  this  prohibition  are 
available  through  section  10(a)(1)(A)  of 
the  Act.  It  is  anticipated  that  few 
permits  for  the  removal  and  reduction  to 
possession  of  the  species  will  ever  be 
requested.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service.  Washington.  D.C. 
20240  (703/235-1903). 

The  Service  will  review  these  species 
to  determine  whether  they  should  be 
placed  upon  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere,  which  is  implemented 
through  section  8(A)(e)  of  the  Act,  and 
whether  they  should  be  considered  for 
other  appropriate  international 
agreements. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  in  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  m  connection  with 
regulations  adopted  pursuant  to 
section  4(a)  of  the  Endangered  Specii's 
Act  of  1973,  as  amended.  A  notice 
outlining  the  Services  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983  (48 
FR  49244). 
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PART  17— (AMENDED] 

Accordingly,  F^art  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 

Regulations,  is  arrended  as  set  fr^rth 
below: 

1  The  authority  citation  for  Part  17 

reads  as  follows: 

.-\uthoritv:  P  ,b  1.  93-205,  87  Stat.  884;  Pub. 
L.  94-.159,  90  S'  i!  ui ;  p.,b,  L.  95-632,  92  Stat. 
3751:  Piib  L  9«>-i59  93  Stat.  1225:  Pub.  L,  97- 
304,  96  Stat    !411  (16  U,S.C.  1531  e<  see?.).  - - 

2  Amend  §  17.l2(hl  by  adding  the 
foHowing.  m  alfihabetical  order  by 
family  and  eeflus,  to  the  List  of 
Fndaneered  and  Threaienf-d  f^lants: 


>'  17.12 
plants. 


Endangered  and  ttueatened 


(h)  *  •  * 


Histonc  range        Status 


When 
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Cmical 
hatxui 


Speoal 
rules 


U  S.A.  (CA) E 


USA.  (CA) E 
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SOCFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Deregulate 
the  Bahama  Swallowtail  Butterfly  and 
To  Reclassify  the  Schaus  Swallowtail 
Butterfly  From  Threatened  to 
Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 


summary:  The  Service  make  a  final 
determ'nation  to  remove  the  Bahama 
swallowtail  butterfly  {Herachdes 
(Papilla)  andraemon  bonhotei]  from  the 
U.S.  List  of  Endangered  and  Threatened 
Wildlife,  and  to  reclassify  the  Schaus 
swallowtail  butterfly  [Herachdi^s 
(PapilioJ  aristodemus  ponceanus]  from 
threatened  to  endangered  status.  The 
action  is  taken  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Both  species  occur  in  Dade 
and  Monroe  Counties.  Florida,  and  were 
listed  as  threatened  species  in  1976.  A 
recent  review  of  the  status  of  ea.-;h  of 
these  species  indicates  that  the  Bahama 
swallowtail  is  only  a  sporadic  resident 
of  the  United  States.  It  is  not 
subspecifically  distinct  from  the  non- 
threatened  Bahaman  population  of  this 
species  and  does  not  presently  qualify 
for  listing  under  the  Eiidangered  Species 
Act,  as  am.ended.  The  Schaus 
swallowtail  has  declined  in  numbers 
and  range  since  the  time  of  its  listing. 
This  action  is  consistent  with  a  petition 
filed  with  the  Service  on  March  9, 1983, 
by  the  Florida  Game  and  Fresh  Water 
Fish  Commission,  and  also  follows  the 
recommendations  of  the  approved 
Schaus  swallowtail  butterfly  recovery 
plan.  This  rule  removes  the  protection  of 
the  Endanopred  Species  Act  from  the 
Bdhamo  swallowtail,  and  affords  the 


Schaus  swallowtail  the  protection  of 
endangered  status.  Neither  species 
remains  eligible  for  a  special  rule  at  50 
CFR  17.47  that  permits  non-commercial 
take  of  adults,  so  that  special  rule  is 
deleted. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  October  1,  1984. 
addresses:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  (7:00  a.m. -4:30  p.m,)  at  the 
Service's  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service, 
2747  Art  Museum  Drive,  Jacksonville. 
Florida  32207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  J.  Wesley,  Endangered 
Species  Field  Supervisor,  at  the  above 
address  (904/791-2580  or  FTS  946-2580). 
SUPI>LEMENTARY  INFORMATION: 
Background 

The  Bahama  [Hfradides  fPapiIio/ 
andraemon  bonhotei']  and  Schaus 
[Heraclides  iPapilio)  aristodemus 
ponceanus]  swallowtail  butterflies  are 
representatives  of  tropical  species 
which  reach  their  northern  limits  of 
distribution  in  southern  Florida.  The 
Bahama  swallowtail  was  described  by 
Sharpe  in  1900.  It  has  dark  brown  wings 
with  a  median  yellow  band  and  has  two 
pairs  of  tails  on  the  hindwings.  The 
Schaus  swallowtail  was  described  by 
Schaus  in  1911.  Adults  have  blackish- 
brown  wings  with  broad  rusty  patches 
under  the  hindwings.  Only  one  pair  of 
tails  is  present.  The  primary  food  of  the 
larval  Schaus  swallowtail  is  torchwood 
[Amyris  elemifera],  while  the  larval 
Bahama  swallowtail  feeds  on  key  lime 
[Citrus  aurantifolio]  and  various  Ruta 
and  Xanthoxylum  species. 

The  Bahama  swallowtail  has  been 
recorded  from  Miami  and  Elliott  Key. 
Dade  County,  and  from  Kev  Largo  and 


Long  Key,  Monroe  County.  Most  of  the 
records  are  from  Elliott  Key.  The  best 
available  evidence  indicates  that  this 
species  is  not  a  permanent  resident  of 
the  U.S.,  nor  is  it  subspecifically  distinct 
from  the  resident  Hernclides  andraemon 
bonhotei  population  in  the  Bahamas. 
This  species  has  occasionally 
reproduced  in  the  U.S.,  but  apparently 
soon  dies  out.  The  most  recent  known 
breeding  in  the  U.S.  was  on  Elliott  Key 
in  1972  (U.S.  Fish  and  Wildlife  Service. 
1982). 

The  Schaus  swallowtail  originally 
occurred  from  the  Miami  area  south 
through  the  Florida  Keys  as  far  as  Lower 
Matecumbe  Key.  The  last  records  from 
Miami  were  in  1924.  Presumably,  urban 
development  eliminated  the  habitat  of 
the  species  there.  The  last  records  for 
Upper  and  Lower  Matecumbe  Keys 
were  in  the  mid-1940's. 

The  disappearance  of  the  species  from 
these  Keys  apparently  coincided  with 
heavy  collecting  pressure,  although 
collecting  is  not  known  to  have  caused 
the  decline.  In  the  early  1970's,  the 
butterfly  was  relatively  abundant  on 
north  Key  Largo,  but  appears  to  be  rare 
there  now.  The  known  range  of  the 
Schaus  swallowtail  is  now  Elliott  and 
Old  Rhodes  Keys  in  Biscayne  National 
Park,  Dade  County,  and  north  Key 
Largo,  Monroe  County  {Loftus  and 
Kushlan,  1982;  U.S.  Fish  and  Wildlife 
Service,  1982). 

Both  the  Bahama  and  Schaus 
swallowtail  butterflies  a-e  restricted  to 
tropical  hardwood  hammocks,  which 
constitute  the  climax  vegetation  of 
upland  areas  in  the  Florida  Keys. 
Formerly,  this  vegetation  type  occurred 
more  widely  in  south  Florida,  but  has 
been  largely  eliminated  on  the 
mainland.  The  hammocks  are  closely 
related  floristically  to  the  West  Indies, 
and  constitute  the  only  tropical  upland 
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plant  community  found  in  the 
continental  U.S.  The  Florida  Keys 
contain  the  largest  remaining 
hammocks,  but  many  of  the  areas  are 
highly  subject  to  development  pressures 
because  of  restrictions  on  development 
in  the  surrounding  lowland  (mangrove) 
areas.  Local,  State,  and  Federal  laws 
presently  limit  development  on  these 
wetlands.  The  hammocks  contain  a 
large  number  of  plant  species  rare  to 
Florida,  many  of  which  are  considered 
threatened  or  endangered  by  this  State. 
The  tropical  hardwood  hammock  plant 
community  is  considered  to  be  one  of 
the  most  restricted  and  vulnerable 
habitat  types  in  the  U.S. 

Both  butterflies  were  proposed  for 
listing  as  federally  threatened  on  April 
22. 1975  (40  FR  17757).  The  proposal  was 
made  final  on  April  8. 1976  (41  FR 
17736).  The  final  regulation  included  a 
special  rule  at  50  CFR  17.47(a) 
exempting  both  species  from  some  of  the 
protective  provisions  available  to 
threatened  species  under  50  CFR  17.31. 
Non-commercial  take  of  adults  was 
allowed,  provided  that  other  local,  State, 
and  Federal  regulations  were  complied 
with.  Chapter  39-27  of  the  Florida 
Administrative  Code,  however, 
presently  lists  the  Bahama  and  Schaus 
swallowtail  butterflies  as  threatened, 
and  prohibits  take,  possession,  sale  or 
transport  of  all  life  stages  of  these 
species,  except  by  permit.  The  Federal 
special  rule  is  superseded  by  Florida 
State  legislation,  because  the  special 
rule  allows  take  of  adults  only  where 
the  take  would  be  in  compliance  with  all 
other  local.  State,  and  Federal 
regulations.  Section  6(f)  of  the 
Endangered  Species  Act  allows  State 
taking  prohibitions  to  be  more 
restrictive  than  those  imposed  by  the 
Act  or  its  implementing  regulations. 

Section  4(c)(2)  of  the  Endangered 
Species  Act,  as  amended,  requires  that  a 
5-year  review  of  the  List  of  Endangered 
and  Threatened  Wildlife  be  carried  out 
to  determine  whether  any  species 
should  be  removed  from  the  list  or 
changed  in  status.  A  5-year  review 
notice  for  the  Bahama  and  Schaus 
swallowtail  butterflies  was  published  by 
the  Service  in  the  February  27, 1981, 
Federal  Register  (46  FR  14652). 

At  the  time  the  Bahama  swallowtail 
was  listed,  the  Endangered  Species  Act 
allowed  protection  for  distinct 
population  segments  of  all  types  of 
wildlife.  The  1978  Amendments  to  the 
Act  restricted  protection  at  the 
population  level  to  vertebrates.  Since 
the  U.S.  populations  of  the  Bahama 
swallowtail  are  not  subspecifically 
distinct  from  the  Bahaman  populations. 
and  since  the  subspecies  bonhotei  is  not 


in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  the 
Act,  as  amended,  requires  that  this 
species  be  removed  from  the  List  of 
Endangered  and  Threatened  Wildlife. 

The  Florida  Game  and  Fresh  Water 
Fish  Commission  recently  carried  out 
research  on  the  status  of  the  Bahama 
and  Schaus  swallowtail  butterflies.  The 
studies  were  funded  in  part  with  funds 
provided  by  the  Service  under  Section  6 
of  the  Endangered  Species  Act.  The 
results  of  this  research  were 
incorporated  into  a  recovery  plan  for  the 
Schaus  swallowtail  butterfly,  including 
recommendations  for  the  Bahama 
swallowtail  (U.S.  Fish  and  Wildlife 
Service,  1982).  The  plan  recommended 
that  the  Bahama  swallowtail  be 
delisted,  and  that  the  Schaus 
swallowtail  be  reclassified  from 
threatened  to  endangered,  based  on  its 
decline  in  numbers  and  distribution. 

In  a  petition  dated  February  23, 1983, 
and  received  March  9, 1983,  the  Florida 
Game  and  Fre.sh  Water  Fish 
Commission  requested  that  the  Schaus 
swallowtail  be  reclassified  as  an 
endangered  species.  An  administrative 
finding  that  the  requested  action  might 
be  warranted  was  made  on  May  9, 1983. 

On  August  29.  1983.  the  Service 
published  in  the  Federal  Register  (48  FR 
39096)  a  proposfll  to  delist  the  Bahama 
swallowtail  and  to  reclassify  the  Schaus 
swallowtail  butterfly  from  threatened  to 
endangered.  Publication  of  this 
proposed  rule  signified  that  the 
requested  action  was  warranted,  and 
constituted  a  required  finding  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act  as  amended  in  1982. 

Summary  of  Comments  and 
Recommendations 

In  the  August  29, 1983,  proposed  rule 
(48  FR  39096)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  which  might  contribute  to 
the  development  of  a  final  rule. 
Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the  Miami, 
Florida,  Herald  on  September  25, 1983, 
and  in  the  Tavernier,  Florida.  Keynoter 
on  September  22  and  29,  1983;  general 
comment  on  the  proposal  was  invited. 
Eight  comments  were  received. 

Florida's  Department  of  Natural 
Resources  (Division  of  Parks  and 
Recreation)  and  Department  of 
Agriculture  and  Consumer  Services 
(DACS)  supported  the  proposals.  DACS 
noted,  however,  that  Heraclides 
arlstodemus  specimens  from  Andros 


Island  in  the  Bahamas  appeared  to  be 
indistinguishable  from  those  in  the 
Florida  Keys.  Bahaman  populations  of    ^ 
Heraclides  aristodemus  are  presently 
ascribed  to  the  subspecies  driophilus. 
Another  commenter,  a  lepidopterist,  also 
supported  the  proposal.  He  indicated 
that  there  was  evidence  that  the  Cuban 
population  of  Heraclides  ponceanus 
(presently  ascribed  to  the  subspecies 
telmenes].  might  also  be  identical  to  the 
Florida  populations  oi ponceanus  but 
that  there  is  not  presently  sufficient  data- 
to  substantiate  this.  The  Service 
responds  that,  with  respect  to  the 
taxonomic  status  of  Heraclides 
aristodemus,  the  current  scientific 
literature  considers  Heraclides 
aristodemus  ponceanus  to  be  restricted 
to  the  Keys  of  Monroe  and  Dade 
Counties.  Florida.  If  at  any  time 
revisionary  work  were  to  indicate  that 
ponceanus  should  be  synonymized  with 
one  or  more  of  the  other  subspecies  of 
Heraclides  aristodemus.  the  Service 
would  review  the  status  of  the  Schaus 
swallowtail  with  respect  to  secUon  4(a) 
of  the  Endangered  Species  Act.  If  the 
taxon  were  not  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  or  likely  to  become 
endangered  in  the  foreseeable  future,  it 
would  no  longer  qualify  for  the 
protection  of  the  Endangered  Species 
Act.  For  example,  if  the  butterfly  were 
determined  to  be  widespread  and 
abundant  in  Cuba  and  the  Bahamas, 
with  no  serious  threat  to  its  continued 
existence  on  these  islands,  the  Florida 
population  would  not  be  eligible  for  the 
protection  of  the  Act. 

Support  for  the  proposals  was  also     " 
received  from  the  Florida  Natural  Areas 
Inventory,  the  National  Park  Service 
(Biscayne  National  Park),  the 
International  Union  for  Conservation  of 
Nature  and  Natural  Resources 
(Conservation  Monitoring  Centre)  and 
two  private  citizens. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Bahama  swallowtail  should  be 
removed  from  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife, 
and  that  the  Schaus  swallowtail 
butterfly  should  be  reclassified  from 
threatened  to  endangered  status. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions 'of  the  Act  (codified  at  50  CFR 
Part  424;  under  revision  to  accommodate 
the  1982  Amendments  to  the  Act— see 
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proposal  at  48  FR  36082,  August  8. 1983) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Bahama  swallowtail 
butterfly  (Heraclides  andraemon 
bonhotei]  and  Schaus  swallowtail 
butterfly  [Heraclides  aristodemus 
ponceanus]  are  as  follows. 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  Bahama 
swallowtail  occurs  throughout  the 
Bahama  Islands.  There  is  no  information 
indicating  any  threat  to  the  species 
throughout  its  range. 

Development  for  residential  and 
recreational  purposes  threatens  to 
modify  or  eliminate  tropical  hardwood 
forest  hammocks  on  which  the  Schaus 
swallowtail  depends.  Uplands  in  the 
Florida  Keys,  though  limited  in  area,  are 
of  much  development  interest  due  to  the 
many  wetland  (mangrove)  areas  that  are 
virtually  impossible  to  develop.  The 
entire  range  of  this  butterfly  is 
vulnerable  to  modification  or 
destruction  from  hurricanes.  As  the 
range  of  the  species  becomes 
increasingly  limited  and  fragmented,  the 
likelihood  of  a  single  hurricane 
destroying  all  or  most  of  the  remaining 
population  increases. 

B.  OverutiJization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Both  the  Bahama  and  Schaus 
swallowtail  butterflies  are  popular  with 
collectors.  Although  a  few  individuals  of 
the  Bahama  swallowtail  may 
occasionally  be  collected  when  this 
species  appears  in  Florida,  there  is  no 
information  indicating  that  the  species  is 
threatened  by  overutilization  in  the 
Bahamas. 

At  the  time  of  the  listing  of  the  Schaus 
swallowtail  as  a  threatened  species, 
some  correspondents  believed  that 
collection  of  this  species  represented  a 
threat.  Sir.ce  the  species  was  listed,  it 
has  decreased  in  range  and  numbers. 
Collecting  is  now  probably  a  greater 
threat  than  at  the  time  of  listing. 

C.  Disease  or  predation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  This  final  rule 
removes  the  Bahama  swallowtail 
butterfly  from  the  protection  of  the 
Endangered  Species  Act.  Federal  listing 
as  threatened  and  similar  state  listing 
under  Chapter  39-27.04  of  the  Florida 
Administrative  Code  both  provide 
regulatory  protections  for  the  Schaus 
swallowtail  butterfly,  but  its  population 
has  generally  declined,  even  subsequent 
to  listing.  Reclassification  from 
threatened  to  endangered  will  benefit 


the  Schaus  swallowtail  by  giving 
increased  priority  to  its  recovery  needs, 
pursuant  to  section  4(g)(4)  of  the  Act  as 
amended. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Bahaman  segment  of  the  Bahama 
swallowtail  populations  provides  it  with 
insurance  against  the  risk  of  extinction. 
The  Schaus  swallowtail  could  lose  a 
significant  portion  of  its  remaining 
populations  from  hurricanes  or  frost 
The  range  of  this  species  has  decreased 
substantially  in  recent  decades.  The 
present  restricted  range  could  be  greatly 
reduced  or  eliminated  by  a  single 
hurricane.  The  Schaus  swallowtail  is 
near  the  limits  of  its  cold-tolerance  in 
south  Florida,  and  a  single  severe  freeze 
could  also  greatly  reduce  the  population. 

Insecticide  application  may  have 
adverse  affects  on  the  Schaus 
swallowtail.  The  Monroe  County 
Mosquito  Control  District  applies 
insecticides  to  control  adult  and  larval 
mosquitoes.  Both  ground  and  aerial 
apphcations  are  made.  The  large  amount 
of  insecticides  applied  annually  in 
Mom-oe  County  (4-5  thousand  gallons  of 
Dibrom  and  Baytex  mixed  with  50-60 
thousand  gallons  of  diesel  fuel)  could 
adversely  affect  the  Schaus  swallowtail 
as  well  as  other  insects  native  to  the 
hardwood  hammocks. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past  present  and  future 
threats  faced  by  these  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  reclassify  the  Schaus 
swallowtail  butterfly  from  threatened  to 
endangered  status  and  to  remove  the 
Bahama  swallowtail  butterfly  from  the 
U.S.  List  of  Endangered  and  Threatened 
Wildlife.  The  Schaus  swallowtail  has 
declined  since  the  time  it  was  listed  as 
threatened;  the  Bahama  swallowtail  no 
longer  biologically  or  legally  qualifies 
for  the  protection  of  the  Endangered 
Species  Act.  The  reason  for  not 
designating  critical  habitat  for  the 
Schaus  swallowtail  is  discussed  in  the 
following  section.  A  decision  to  take  no 
action  would  leave  both  species  in 
inappropriate  status.  Therefore,  no 
action  would  be  contrary  to  the  Act's 
intent. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act,  as  amended,  requires  that 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  any  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Schaus  swallowtail 


butterfly.  Section  4(b)  of  the  Act 
requiret  poblicatloD  of  critical  habitat 
maps  in  the  Fadanl  Ragistar. 
Publication  of  critical  habitat 
descriptions  would  make  diis  spades 
even  more  vulnerable  to  collecting  and 
other  pressures  and  would  increase 
enforcement  problems.  Thou^  taking 
prohibitions  exist  effective  enforcement 
is  difficult  particnlariy  outside  Biscayne 
National  Park.  For  these  reasons,  the 
recovery  plan  for  the  Schaus 
swallowtail  butterfly  expressly 
recommends  that  no  publicity  be  given 
to  the  remaining  colonies  of  this  species. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  the  Schaus 
swallowtail  butterfly  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  conservation 
actions  by  Federal,  State,  and  private 
agencies,  groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  Usting. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  and  harm  are  discussed,  in  part, 
below.  These  conservation  measures 
will  no  longer  apply  to  the  Bahama 
swallowtail  butterfly. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  9,  1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into 
consultation  with  the  Service.  Since  the 
Schaus  swallowtail  is  already  protected 
by  section  7  of  the  Act  by  its  hsting  as  a 
threatened  species,  reclassifying  the 
species  to  endangered  will  not  affect 
this  requirement. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
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wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
lake,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  Slate 
conservation  agencies. 

Permits  my  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  animal  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

A  special  rule  (50  CFR  17.47(a), 
pursuant  to  section  4(d)  of  the  Act) 
previously  allowed  non-commercial  take 
of  both  the  Bahama  and  Schaus 
swallowtail  butterflies.  These 
exemptions  applied,  however,  only  if 
concordant  with  State  and  local 
regulations  and  ordinances.  Florida 
State  law  presently  prohibits  collecting 
these  species  except  by  permit,  thus 
overriding  the  special  rule. 

This  final  rule  removes  all  Federal 
protection  for  the  Bahama  swallowtail, 
and.  by  deleting  the  special  rule  for  the 
Schaus  swallowtail  butterfly,  brings 
existing  Federal  regulatory  prohibitions 
into  conformance  with  current  State 
law.  Few  effects  are  anticipated  from 
this  change;  the  Bahama  swallowtail  is 
an  occasional  migrant  to  the  U.S.  and 
few  specimens  could  be  taken  here.  No 
additional  effects  are  expected 
regarding  the  Schaus  swallowtail, 
because  take  is  already  prohibited  by 
State  law  except  under  permit. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  publiched  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 


Regulations  Promulgation 
PART  17— {AMENDEDl 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  1.  Title  50  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L.  94-3.S9.  90  Stat.  911:  Pub.  L.  95-632,  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]. 

2.  Amend  §  17.11(h)  by  changing  the 
status  of  the  Schaus  swallowtail 
butterfly,  under  "INSECTS,"  from 
threatened  to  endangered;  changing  its 
scientific  name,  to  reflect  current  usage, 
and  revising  the  "special  rules"  column, 
as  follows: 


§17.11 
wildlife. 

*         * 

(h)- 


Endangered  and  threatened 


Species 


Hislonc  range         Poouialioo  wtwe         g  When         Cntica)        Specal 

Common  name  Soentitic  name  enoangeroa  of  "" "°         listed         habital         rules 

nveatened 


irf&ects: 


|: 


Butterfly  Schaus      Heraclides  <  PapiHo)     U.S.A.  (FIJ.. 
swallowtait  anstoOemus 

ponceanus 


NA.. 


„.  E. 13.159 NA ^4A 


3.  Further  amend  §  17,ll(h)  by 
removing  the  Bahama  Swallowtail 
butterfly  (Papilio  andraemon  bonhotei), 
under  "INSECTS,"  from  the  list  of 
Endangered  and  Threatened  Wildlife. 

§17.47    [Reserved] 

4.  Section  17.47  is  removed  and 
reserved. 

Dated:  August  14.  1984.      ' 
G.  Ray  Arnett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc  84-23157  Filed  S-30-S4:  8:45  am) 
BIUJNG  CODE  4310-55-M 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Key  Largo 
Woodrat  and  Key  Ijrgo  Cotton  Mouse 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

summary:  The  Service  determines 
endangered  status  for  the  Key  Largo 
woodrat  and  cotton  mouse,  two  small 
mammals  native  to  Key  Largo,  Monroe 


County,  Florida.  Destruction  and 
alternation  of  tropical  hardwood 
hammock  forest,  to  which  both  species 
are  restricted,  is  a  threat  to  their 
continued  existence.  Both  were  listed  as 
endangered  by  an  emergency  rule  on 
September  21, 1983,  but  that  rule  expired 
on  May  18, 1984,  This  final  rule  restores 
the  protection  of  the  Endangered 
Species  Act  of  1973.  as  amended. 

DATES:  The  effective  date  of  this  rule  is 
August  31, 1984  because  the  Service 
considers  that  the  period  between  the 
expiration  of  the  emergency  rule 
covering  the  Key  Largo  woodrat  and 
cotton  mouse,  and  the  implementation  of 
this  permanent  final  rule,  should  be  as 
brief  as  possible  because  of  the  threats 
facing  these  species. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  (7:00  a.m. — 4:30  p.m.)  at  the 
Service's  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service. 
2747  Art  Museum  Drive,  Jacksonville, 
Flordia  32207. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  J.  Wesley,  Endangered 
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Species  Field  Supervisor,  at  the  above 
address  (904/791-2580  or  FTS  946-2580). 
SUPPLEMENtARV  INFORMATION: 

Background 

The  Key  Largo  woodrat  [Neotoma 
floridana  smalli)  was  described  by 
Sherman  (1955).  If  is  a  small  mammal, 
just  over  a  foot  in  length  including  the 
haired  tail,  and  the  overall  coloration  is 
gray-brown  above  and  white  below.  If  is 
the  southernmost  subspecies  of  woodrat 
in  the  U.S.,  and  is  separated  by  a  150- 
mile  gap  from  other  Flordia  woodrat  (A'. 
/.  floridana]  populations.  The  Key  Largo 
cotton  mouse  [Peromyscus  gossypinus 
allapoticola]  was  described  by 
Schwartz  (1952).  It  is  about  half  as  long 
as  the  woodrat,  and  its  coloration  is 
reddish  brown  above  and  white  below. 
Both  the  woodrat  and  cotton  mouse  are 
endemic  to  Key  Largo,  Monroe  County, 
Florida,  and  originally  occurred 
throughout  the  hardwood  hammocks  on 
this  Key.  but  have  disappeared  from 
m.ost  of  their  original  range.  Both  species 
were  introduced  to  Lignumvitae  Key, 
Monroe  County.  Florida,  in  1970.  The 
woodrat  may  have  reached  the  carrying 
capacity  of  the  available  habitat  on  this 
90-hecfare  (220-acre}  key,  a  State 
botanical  site,  but  the  status  of  the 
cotton  mouse  there  is  unknown.  The 
Florida  Department  of  Parks  and 
Recreation  had  considered  relocating 
the  woodrat  and  cotton  mouse  from 
Lignumvitae  Key,  because  neither 
species  is  native  there.  No  such 
translocation  efforts  are  presently 
planned,  however. 

The  upland  areas  that  the  woodrat 
and  cotton  mouse  inhabit  on  north  Key 
Largo  reach  an  elevation  of  about  4 
meters  (13  feet).  The  uplands  support  a 
rich  biota,  including  many  rare  plant 
species.  The  climax  vegetation  type  is  a 
hardwood  hammock  forest  with  close 
floristic  affinities  to  the  West  Indies. 
The  hammocks  are  restricted  to  upland 
areas  because  they  do  not  tolerate  the 
intrusion  of  salt  water  in  the  tidal 
lowland  areas. 

Species  associated  with  the  north  Key 
Largo  hammocks  include  the  Schaus 
swallowtail  butterfly  [Papilio 
aristodemus  ponceanus],  federally 
threatened;  and  several  Florida  State- 
listed  plant  species;  tamarindillo 
(Acacia  choriophylla),  powdery  catopsis 
[Catopsis  berteroniana),  prickly  apple 
(Cereus  gracilis  var.  simpsonii,  a  cactus 
which  the  Service  presently  has'under 
review  (48  FR  53647,  November  28,1983) 
for  possible  listing  as  endangered  or 
threatended),  silver  palm  [Coccothrinax 
argentata]  lignum-vitae  [Guaiacum 
sanctum),  inkwood  [Hypelate  trifoliata). 
mahogany  mistletoe  [Phoradendron 


rubrum).  and  brittle  thatch  palm 
[Thrinax  microcarpo). 

Tropical  hardwood  hammocks 
develop  a  closed  canopy  when  they  are 
mature,  providing  a  more  moderate, 
humid  environment  than  the 
surrounding  habitats  The  Key  Largo 
woodrat  and  cotton  mouse  are  restricted 
to  these  hammocks.  Tropical  hardwood 
hammocks  were  originally  found  from 
Key  West  northward  into  the  southern 
peninsula  of  Florida.  Many  of  the 
hardwood  hammocks  on  the  peninsula, 
however,  have  been  destroyed  due  to 
human  activities.  This  habitat  is  one  of 
the  most  limited  and  threatened 
ecosystems  in  Florida.  The  hammocks 
on  north  Key  Largo  represent  some  of 
the  larges  remaining  tracts  of  this 
vegetation  type.  Based  on  work  carried 
out  on  Key  Largo  from  1968  to  1973, 
Brown  (1978)  reported  that  the  Key 
Largo  woodrat  had  been  extirpated  by 
fires  and  development  from  the  southern 
two-thirds  of  Key  Largo. 

Hersh  (1981)  studied  the  ecology  of 
the  woodrat  on  north  Key  Largo. 
Woodrat  densities  on  a  5.25-hectare  (13- 
acre)  study  area  varied  between  2  and 

2.5  woodrats  per  hectare  (0.8-1.0 
woodrat  per  acre).  Mean  home  range 
was  0.2368  hectares  (0.6  acre).  Each 
woodrat  used  several  stick  nests  (about 

5.6  nests  per  woodrat).  Woodrats  fed  on 
leaves,  buds,  seeds,  and  flowers  of  a 
variety  of  plants. 

Based  on  studies  carried  out  on  north 
Key  Largo  from  January  to  August  of 
1979,  Barbour  and  Humphrey  (1982) 
found  that  the  woodrat  and  cotton 
mouse  were  most  abundant  in  mature 
hammocks  and  were  rare  or  absent  in 
young  or  recovering  hammocks.  Cotton 
mouse  density  was  estimated  to  be  21.8 
mice  per  hectare  (8.8  per  acre)  in  mature 
forest,  but  only  1.2  per  hectare  (0.5  per 
acre)  in  successional  forest.  About  463 
hectares  (1144  acres)  on  north  Key  Largo 
were  occupied  by  woodrats.  Stick  nests 
were  absent  from  two  hammocks 
surveyed  southwest  of  the  U.S.  1-State 
Route  905  intersection.  The  total 
woodrat  population  on  north  Key  Largo 
was  estimated  to  be  654;  the  introduced 
population  on  Lignumvitae  Key  was 
estimated  to  be  85. 

On  May  19, 1980,  Dr.  Stephen  R. 
Humphrey  of  the  Florida  State  Museum, 
Gainesville,  Florida,  petitioned  the 
Service  to  add  the  Key  Largo  woodrat 
and  cotton  mouse  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife, 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  {16  U.S.C.  1531  et 
seq).  The  petition  included  a  status 
report  prepared  under  contract  to  the 
Florida  Game  and  Fresh  Water  Fish 
Commission.  Portions  of  the  report  were 


recently  published  (Barbour  and 
Humphrey  1982).  In  the  Federal  Register 
of  July  28. 1980  (45  FR  49961-49962),  the 
Service  published  a  notice  of  petition 
acceptance  and  status  review,  and 
announced  its  intention  to  propose 
listing  the  two  Key  Largo  rodents.  In  the 
Federal  Register  of  December  30, 1982 
(47  FR  58454-58460).  these  two  mammals 
were  included  in  category  1  of  the 
Service's  Review  of  Vertebrate  Wildlife, 
meaning  that  there  was  sufficient 
information  on  hand  to  support  the 
biological  appropriateness  of  a  listing 
proposal.  In  the  Federal  Register  of 
September  21. 1983  (48  FR  43040-43043), 
the  Service  issued  an  emergency  rule 
listing  both  species  as  endangered  (for 
details,  see  below  under  "Available 
Conservation  Measures").  The 
emergency  rule  expired  on  May  18,  1984. 
In  the  Federal  Register  of  February  9. 
1984  (49  FR  4951^956).  the  Senice 
published  a  proposed  permanent 
determination  of  endangered  status  and 
critical  habitat  for  the  two  species. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  February  9, 
1984.  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  information  that  might  contribute 
to  the  development  of  a  final  rule. 
Appropriate  State  and  Federal  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices,  inviting 
public  comment,  were  published  in  the 
Miami  Herald  on  February  29, 1984,  the 
Marathon  Keynoter  on  March  1, 1984. 
and  the  Key  West  Citizen  on  March  2. 
1984.  On  March  12.  1984,  the  Service 
received  a  request  for  a  public  hearing 
on  the  proposal.  The  hearing  was  held 
on  April  24, 1984,  in  the  Plantation  Key 
Courthouse,  Monroe  County.  Florida. 

During  the  comment  period.  62 
comments  were  received.  The  hearing 
was  attended  by  118  persons;  33 
individuals  made  oral  statements,  and 
12  written  statements  were  handed  in. 
Official  comment  was  received  from  the 
Florida  Game  and  Fresh  Water  Fish 
Commission,  which  supported  the 
proposal. 

A  large  number  of  comments  or  oral 
statements  either  supported  or  opposed 
listing  these  species,  but  provided  no 
substantive  data.  Support  for  the  listing 
proposal  was  voiced  by  six 
environmental  organizations. 
Opposition  was  generally  received  from 
landowners,  attorneys  representing 
landowners,  realtors,  and  businesses. 
One  individual  also  presented  a  petition 
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signed  by  157  persons  opposing  the 
proposal. 

The  opposing  comments  received  can 
be  placed  in  a  number  of  general  groups, 
depending  on  content.  These  categories 
of  comments,  and  the  Service  response 
to  each,  are  listed  below. 

1.  The  Key  Largo  woodrat  and/or 
cotton  mouse  should  not  receive  the 
protection  of  the  Endangered  Species 
.^ct  because  rodents  are  pest  species 
and  have  no  intrinsic  value  to  mankind. 
Some  persons  stated  that  Key  Largo 
woodrats  had  invaded  their  homes. 

Service  response.  Any  species  of 
native  wildlife  or  plant  (except  a  pest 
insect)  is  eligible,  under  the  appropriate 
circumstances,  for  the  protection  of  the 
Endangered  Species  Act.  Economic 
value  to  mankind  is  not  a  factor  that  the 
Service  may  consider  in  determining 
whether  to  list  endangered  or  threatened 
species.  The  Key  Largo  woodrat  and 
cotton  mouse  are  native  rodents  that 
er-nerally  avoid  contact  with  humans. 
They  have  not  been  implicated  in 
spreading  disease  to  humans.  The 
comments  referring  to  rat  problems 
appear  to  involve  the  black  rat  (Rattus 
rattus].  an  introduced  pest  species  that 
is  common  in  and  around  human 
dwellings  in  the  Keys.  The  black  rat  also 
occurs  in  hardwood  hammocks  on  north 
Key  Largo  (Hersh.  19»1).  The  Service 
has  no  documented  evidence  of 
woodrats  invading  human  dwellings. 

2.  Sufficient  habitat  for  the 
conservation  of  the  Key  Largo  woodrat 
and  cotton  mouse  is  included  within 
areas  scheduled  for  acquisition  by  the 
Federal  (U.S.  Fish  and  Wildlife  Service) 
or  Florida  State  (Department  of  Natural 
Resources)  governments. 

Service  response.  The  Key  Largo 
woodrat  and  cotton  mouse  have  already 
disappeared  from  most  of  their  original 
range.  The  scheduled  acquisitions,  if 
completed,  would  improve  the  potential 
for  conserving  the  surviving  populations, 
but  would  not  eliminate  the  danger  of 
extinction.  As  proposed,  these 
acquisitions  would  include  about  630 
acres  of  hardwood  hammocks 
supporting  an  estimated  318  woodrats, 
49  percent  of  the  total  population  of  654 
woodrats  estimated  by  Barbour  and 
Humphrey  (1982)  for  north  Key  Largo.  At 
this  time,  acquisition  of  less  than  150 
acres  of  hammock  has  taken  place. 
Fifty-one  percent  of  the  estimated  total 
woodrat  population  on  north  Key  Largo 
(336  woodrats)  occurs  in  areas  outside 
the  proposed  acquisition  projects.  These 
a.-eas  represent  most  of  the  highest 
density  populations  of  the  woodrat. 
Similar  population  percentages' 
presumably  apply  to  the  cotton  mouse. 
.'Xlthough  populations  of  both  species 
would  probably  reach  higher  densities 


in  the  acquisition  areas  as  hardwood 
hammocks  matured,  the  most  favorable 
habitat  is  now  outside  the  acquisition 
projects. 

Two  commenters  noted  that  Brown 
(1978)  suggested  that  preservation  of  a 
few  hundred  acres  of  climax  tropical 
hammock  on  north  Key  Largo  would  be 
sufficient  to  save  the  Key  Largo  woodrat 
and  cotton  mouse,  and  that,  failing  this, 
introduction  of  both  species  could  be 
made  to  Old  Rhodes  Key  or  Elliott  Key 
in  Key  Biscayne  National  Park.  The 
Service  believes  that  more  than  a  few 
hundred  acres  of  hardwood  hammock 
would  be  required  for  the  long-term 
survival  and  recovery  of  the  Key  Largo 
woodrat  and  cotton  mouse. 
Transplanting  is  discussed  below  under 
"3."  Although  the  Service  provided  part 
of  the  funding  for  the  publication  in 
which  Dr.  Brown's  species  accounts  and 
recommendations  appeared  (See 
"Literature  Cited,"  below),  the 
contributors  to  the  publication  did  not 
represent  the  Service  or  its  policies,  and 
the  Service  is  not  in  any  way  restricted 
to  the  conservation  recommendations 
made  in  the  publication. 

3.  The  Lignumvitae  Key  State 
Botanical  Site,  as  well  as  potnetial 
introduction  sites  in  Key  Biscayne 
National  Park  (or  elsewhere  in  the 
Florida  Keys)  could  provide  adequate 
habitat  for  the  conservation  of  the  Key 
Largo  woodrat  and  cotton  mouse, 
negating  the  need  to  list  them. 

Service  response.  The  seemingly 
successful  introduction  of  the  Key  Largo 
woodrat  onto  Lignumvitae  Key  indicates 
that  this  species  might  be  able  to 
colonize  other  hardwood  hammocks  in 
the  upper  Florida  Keys,  The  principal 
hardwood  hammocks  remaining  in  the 
upper  Keys,  other  than  those  on  north 
Key  Largo,  are  those  of  Key  Biscayne 
National  Part  in  Dade  County.  However, 
while  transplantation  to  these  areas 
may  be  a  supplementary  means  of 
helping  the  species  to  survive,  the 
Service  must  also  act  to  preserve  the 
ability  of  the  species  to  exist  in  its 
current  range.  One  of  the  primary 
purposes  of  the  Endangered  Species  Act 
is  to  provide  a  means  whereby  the 
ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved  (16  U.S.C.  1531(b)).  In 
accordance  with  this  purpose,  the 
Service  's  policy  is  to  attempt  to 
conserve  and  recover  endangered  and 
threatened  species  within  their  known 
historic  ranges.  While  transplantation  of 
species  may  be  a  valuable  conserv^ation 
measure,  it  is  not  an  acceptable 
procedure  to  preclude  listing. 
Furthermore,  any  Service  recovery 
efforts  for  these  species  could  only  take 
place  if  they  were  listed.  Regardless  of 


the  merit  of  any  transplantation 
proposals,  the  Service  can  commit 
Endangered  Species  Act  funding  and 
manpower  only  for  the  recovery  of  listed 
species.  After  a  species  is  listed,  the 
Service  prepares  a  recovery  plan; 
recovery  activities  could  include,  but 
would  not  ordinarily  be  restricted  to, 
transplantation. 

4.  The  Key  Largo  woodrat  and  cotton 
mouse  are  adequately  protected  by 
existing  local.  State,  and  Federal 
regulations  (namely,  designation  of  the 
Florida  Keys  as  an  Area  of  Critical  State 
Concern,  regulations  affecting  dredge 
and  fill  activities,  customer  service 
policies  of  the  Florida  Keys  Aqueduct 
Authority,  the  Monroe  County  Land 
Clearing  Ordinance,  and  rules  in  the 
Florida  Administrative  Code  affecting 
John  Pennekamp  Coral  Reef  State  Park). 

Service  response.  Proposed  principles 
for  guiding  development  for  the  Florida 
Keys  Area  of  Critical  State  Concern 
(Florida  Statute  §  380.0552)  contain 
provisions  for  the  protection  of  upland 
resources.  The  proposed  principles,  if 
adopted  and  rigorously  enforced,  would 
apparently  provide  considerable 
protection  to  hardwood  hammocks. 
Designation  of  federally  endangered  and 
threatened  species  would  aid  in  the 
recognition  and  preservation  of  such 
areas,  however,  and  would  not  duplicate 
the  development  guidelines.  The  Service 
cannot  at  the  present  time  predict  what 
the  final  form  of  the  principles  for 
guiding  development  will  be  or  assess 
the  effectiveness  of  their  enforcement. 
The  Serv  ice  cannot  depend  on  these 
proposals  to  adequately  protect  the 
rodents.  The  Service  does  not  believe 
the  regulations  affecting  dredge  and  fill 
activities  and  John  Pennekamp  State 
Park  provide  any  specific  protection  to 
the  upland  hardwood  hammocks  on 
north  Key  Largo.  While  the 
establishment  of  new  access  channels 
and  marinas  would  increase  the  value  of 
properties  now  lacking  water  access,  the 
lack  of  such  access  does  not  mean  these 
areas  will  be  impractical  to  develop. 
Many  "landlocked"  properties  on  Key 
Largo  have  been  intensively  developed. 
The  policies  of  the  Florida  Keys 
Aqueduct  Authority,  contrary  to  one 
comment  received,  do  not  exclude  water 
delivery  to  all  the  hardwood  hammocks 
of  the  Keys,  but  only  to  selected  areas. 
The  sroLis  denied  delivery  on  north  Key 
Largu  are  nearly  all  within  proposed 
Federal  or  State  acquisition  projects, 
mainly  west  of  State  Route  905.  None  of 
the  above-mentioned  regulations,  either 
individually  or  in  concert,  duplicate  the 
protection  afforded  endangered  or 
threatened  species  by  tne  Endangered 
Species  Act. 
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5.  The  Key  Largo  woodrat  and  cotton 
mouse  are  not  valid  species  or 
subspecies  and  are  not  native  to  Key 
Largo:  they  are.  therefore,  ineligible'for 
the  protection  of  the  Endangered 
Species  Act.  Mr.  Alan  B.  Maxwell,  of 
Sea  Critters.  Inc..  submitted  that  the  Key 
Largo  woodrat  and  cotton  mouse  were 
not  valid  subspecies  because  the 
woodrat  could  only  be  differentiated 
from  mainland  Florida  populations  by 
an  internal  (skull)  character,  and  the 
cotton  mouse  was  characterized  by  a 
trait  (red  pelage)  also  expressed  to  a 
lesser  degree  by  cotton  mice 
(Peromyscus  gossypinus  palmanusl 
from  the  southeastern  Florida  mainland. 
Mr.  Maxwell  indicated  direct  contact 
had  taken  place  between  the  Key  Largo 
cotton  mouse  and  mainland  forms  of 
this  species.  He  further  stated  that 
electrophoretic  or  immunological  studies 
might  confirm  whether  or  not  the  Key 
.  Largo  woodrat  or  cotton  mouse  are  true 
subspecies.  Mr.  Maxwell  also  suggested 
that  these  species  could  be  reared  in 
captivity  in  any  numbers  desired  and 
their  survivability  could  be  improved  by 
hybridizing  them  with  cotton  mice  and 
woodrats  from  mainland  Florida. 

Service  response.  The  characters  used 
to  distinguish  the  Key  Largo  woodrat 
and  cotton  mouse  are  typical  of 
anatomical  features  used  in  rodent 
taxonomy  to  recognize  species  or 
subspecies.  While  additional 
electrophoretic  or  immunological  data 
might  aid  in  understanding  taxonomic 
relationships  in  these  species,  such  data 
would  not  provide  a  definitive  decision 
on  whether  or  not  the  Key  Largo 
woodrat  and  cotton  mouse  should  be 
considered  distinct  subspecies.  Though 
present-day  contact  between  the  Key 
Largo  cotton  mouse  and  mainland 
cotton  mice  is  unlikely,  the  Key  Largo 
cotton  mouse  was  probably  derived 
from  the  nearby  mainland  populations. 
Subspecies  generally  share  many 
.morphological  characters,  and 
intergrades  between  subspecies  often 
cannot  he  identified  to  the  subspecific 
level.  This  is  the  inevitable  result  of  the 
fact  that  ronspecific  subspecies  usually 
interbreed  in  areas  of  contact.  While 
captive  breeding  is  a  possible  Service 
recovery  action,  it  is  not  a  substitute  for 
maintenance  of  sufficient  populations  of 
the  species  of  concern  in  natural 
habitats.  With  regard  to  hybridization,  it 
is  against  Service  policy  to  hybridize 
listed  species  with  other  listed  or 
nonlisted  species  (or  subspecies).  The 
Service  has  concluded  that  such 
hybridization  can  harm  the  chances  of  a 
species'  survival  and  is  not  an 
acceptable  conservation  measure  under 
the  Endangered  Species  Act. 
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6.  Dr.  Earl  R.  Rich,  a  biologist  retained 
by  attorneys  representing  several 
landowners,  proposed  that  the  Key 
Largo  woodrat  was  introduced  to  Key 
Largo  by  coastal  trading  vessels  in  the 
early  part  of  the  twentieth  century,  and 
that  the  introduced  woodrat  population 
was  derived  from  north  Florida,  Georgia, 
or  South  Carolina  populations  of 
Neotoma  floridana  flondana.  Dr.  Rich 
concluded  that  morphometric  study  of 
coastal  plain  populations  of  .V.  f. 
flondana  would  be  likely  to  show  these 
populations  to  be  more  closely  related  to 
the  Key  Largo  woodrat  than  are 
peninsular  Florida  populations. 

Service  response.  The  Florida  Keys 
support  many  endemic  mammal  species 
or  subspecies  that  are  derived  from 
mainland  populations,  but  that  diverged 
on  the  Keys.  There  is  no  evidence  to 
suggest  that  woodrats  d'd  not  colonize 
the  Florida  Keys  in  the  same  manner  as 
the  rest  of  the  terrestrial  vertebrate 
fauna  there.  Unlike  the  introduced  black 
and  Norway  rats,  woodrats  are  not 
human  commensals  and  are  not  likely 
stowaways  on  ships.  Sherman  (1955)"did 
examine  some  specimens  of  .\'eotoma 
floridana  from  the  coastal  plain  of  north 
Florida  (New  Berlin,  Duval  County),  and 
they  were  less  similar  to  the  Key  Largo 
woodrat  than  were  some  of  the 
specimens  taken  farther  to  the  south  on 
the  mainland  peninsula  (Gainesville  and 
Gulf  Hammock). 

7.  The  Key  Largo  woodrat  and  cotton 
mouse  are  not  qualified  for  the 
protection  of  the  Endangered  Species 
Act  because  they  are  not  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  range. 

Sen  ice  response.  The  Key  Largo 
woodrat  and  cotton  mouse  have  been 
largely  or  completely  extirpated  from 
their  former  range  on  Key  Largo  south  of 
the  U.S.  1— State  Route  905  intersection. 
The  Service's  evaluation  of  potential 
future  habitat  destruction  and 
development  is  discussed  below  under 
"Factors  Affecting  the  Species." 

8.  Development  is  not  imminent  on 
north  Key  Largo:  therefore  there  is  no 
immediate  need  to  list  those  sppcies. 

Service  response.  The  Service  agrees 
that  imminent  development  appears  less 
likely  now  than  at  the  time  it  was 
petitioned  to  list  these  species.  This  is 
due  to  proposed  Federal  and  State 
acquisition,  a  moratorium  on  the 
acceptance  of  new  major  development 
proposals  in  Monroe  County,  and 
Florida  Keys  Aqueduct  Authority 
hookup  policy.  A  slowdown  in  the 
demand  for  residential  units  on  Key 
Largo  has  also  apparently  made 
immediate  development  iess  likely. 
Nonetheless,  several  projects  have 


preliminary  or  final  approval  or  are 
under  construction  in  areas  near  to  or 
within  habitat  of  the  Key  Largo  woodrat 
and  cotton  mouse.  The  Service  assumes 
that  in  the  foreseeable  future  north  Key 
Largo  will  continue  to  be  an  area  subject 
to  development  pressures.  The  final 
constraints  on  development  in  the  area 
will  depend  on  the  Monroe  County  Land 
Use  Plan,  currently  under  revision. 
Additional  details  on  development 
activities  on  north  Key  Largo  and  the 
need  for  Federal  protection  of  these 
species  are  discussed  below  under 
"Summary  of  Factors  Affecting  the 
Species"  and  "Available  Conserxafion 
Measures." 

9  Development  design  and 
management  criteria,  rather  than 
limiting  the  availability  of  utilities, 
would  be  a  useful  approach  in 
minimizing  impacts  on  the  Key  Largo 
woodrat  and  cotton  mouse.  The  South 
Florida  Regional  Planning  Council 
suggested  that  an  example  of  this 
approach  was  the  development  order 
issued  with  respect  to  the  Port 
Bougainville  Development  on  north  Key 
I-argo. 

Service  response.  The  Sen,ice  agrees 
that  design  of  developments  and 
management  requirements  could  reduce 
the  effects  of  development  on  the 
hardwood  hammocks  on  which  the  Key 
Largo  woodrat  and  cotton  mouse 
depend.  However, 'the  Endangered 
Species  Act  does  not  give  the  Service 
any  jurisdiction  over  such  local  or  State 
planning.  The  Service's  involvement  is 
generally  through  Section  7  of  the 
Endangered  Species  Act,  affecting  only 
Federal  agencies.  Federal  participation, 
for  example  funding,  often  takes  place 
long  before  specific  development 
planning  is  carried  out.  After  the  Fedrral 
action  has  taken  place,  the  Service 
would  have  no  further  jurisdiction  over 
specific  planning  or  management 
requirements  for  any  development. 

10.  The  Key  Largo  woodrat  and  cotton 
mouse  occur  much  more  widely  in 
Monroe  County,  and  therefore  should 
not  be  listed. 

Service  response.  Three  comments 
indicated  that  woodrats  occurred  in 
areas  from  which  they  were  not 
reported  by  Barbour  and  Humphrey 
(1982).  These  sites,  each  involving  a  few 
nests,  were  near  or  adjacent  to  occupied 
habitat  documented  by  Barbour  and 
Humphrey.  No  significant  range 
extensions  have  been  reported  for  either 
the  Key  Largo  woodrat  or  cotton  mouse. 

11.  The  proposal  of  the  Key  Largo 
woodrat  and  cotton  mouse  as 
endangered  sp^jes,  with  critical 
habitat,  is  a  hasty  bureaucratic  measure. 
Insufficient  time  was  available  to  allow 
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the  presentation  of  additional  scientific 
data. 

Service  response.  All  notification 
requirements  of  the  Endangered  Species 
Act  regarding  comment  periods  and 
hearings  were  met  during  the  proposal 
of  these  species  (see  beginning  of 
"Summary  of  Comments  and 
Recommendations,"  above).  Extensive 
notifications  were  also  made  following 
the  emergency  listing  of  September  21, 
1983.  The  Service  recognizes  that  the 
Key  Largo  woodrat  and  cotton  mouse 
are  not  well  known  biologically,  but 
such  is  often  true  of  endangered  and 
threatened  species.  Section  4(b)(1)(A)  of 
the  Endangered  Species  Act  requires 
that  listing  decisions  be  made  on  the 
basis  of  the  best  available  scientific  and 
commercial  data.  Recovery  measures 
may  well  include  research  on  the 
ecology,  distribution,  and  population 
dynamics  of  these  species.  The  present 
scientific  data  available  for  the  Key 
Largo  woodrat  and  cotton  mouse, 
however,  mdicate  that  they  are 
endangered,  in  accordance  with  the  five 
factors  specified  in  section  4(a)(l^  of  the 
.'\ct.  This  determination  accords  with 
the  State  of  Florida,  whose  Came  and 
Fresh  Water  Fish  Commission  has*' 
recognized  these  species  as  endangered. 

12.  Several  comments  specifically 
addressed  the  shape  and  size  of  the 
critical  habitat  for  these  species,  or 
addressed  potential  economic  effects  of 
designating  critical  habitat. 

Service  response.  These  comments 
will  be  considered  in  a  final  regulation 
designating  critical  habitat  for  the  Key 
Largo  woodrat  and  cotton  mouse  (see 
"Critical  Habitat,"  below). 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Key  Largo  woodrat  and  the  Key 
Largo  cotton  mouse  should  be  classified 
as  endangered  species.  Procedures 
found  at  section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
pt  seq.)  and  regulations  promulgated  to 
implement  the  listing  provisions  of  the 
.^ct  (codified  at  50  CFR  Part  424;  under 
revision  to  accommodate  the  1982 
Amendments  to  the  Act — see  proposal 
at  48  FR  36062.  August  8. 1983)  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Key  Largo  woodrat  (Neotoma 
floridana  smalli]  and  the  Key  Largo 
cotton  mouse  [Perowyscus  gossypinus 
allapaticolo)  are  as  follows: 


A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  Key  Largo 
woodrat  and  cotton  mouse  formerly 
occurred  throughout  the  liardwood 
hammock  forests  of  Key  Largo,  Monroe 
County.  Florida  (Schwartz,  1952; 
Sherman.  1955;  Brown,  1978).  These 
species  are  presently  restricted  to  the 
northern  portion  of  Key  Largo,  except 
for  an  introduced  population  of  the 
woodrat  (and  possibly  the  cotton 
mouse)  on  Lignumvitae  Key,  Monroe 
County  (Barbour  and  Humphrey,  1982). 
The  area  of  Key  Largo  north  of  the  U.S. 

1 — State  Route  intersection — is  the  site 
of  the  following  ongoing  or  approved 
residential  projects:  under  construction. 
Port  Bougainville — 2.806  units,  Largo 
Beap h  and  Tennis  Club,  224  units; 
preliminary  approval.  Anchor  Bay — 159 
units,  Nichols  Subdivision — 22  units. 
Garden  Cove — 366  units;  final  approval, 
Carysfort  Yacht  Club — 512  units  (Status 
of  Major  Development  Projects  in 
Monroe  County,  Florida,  Department  of 
Community  Affairs  report,  January  20, 
1984).  Appro.ximately  one-half  of  the 
Key  Largo  woodrat  and  cotton  mouse 
habitat  is  contained  in  proposed  Federal 
and  State  land  acquisition  projects,  but 
only  a  small  proportion  of  these  areas 
has  yet  been  acquired.  If  these 
acquisitions  were  completed,  about  50 
percent  of  Key  Largo  woodrat  and 
cotton  mouse  populations  would  be 
protected.  This  would  include  only 
about  318  woodrats.  however,  based  on 
the  estimates  of  density  provided  by 
Barbour  and  Humphrey  (1982).  Most  of 
the  mature  Key  Largo  hammocks  with 
the  highest  woodrat  and  cotton  mouse 
densities  lie  outside  the  proposed 
acquisition  boundaries.  The  future  of 
these  areas  will  depend  on  planning 
decisions  of  Monroe  County  and  the 
State  of  Florida,  as  well  as  the  demand 
for  residential  and  commercial 
development  on  north  Key  Largo.  The 
Service  believes  that  north  Key  Largt) 
will  continue  to  be  an  attractive  area  for 
residential  development,  even  if  such 
development  is  slowed  by  the  present 
major  development  proposal 
moratorium,  by  current  economic 
conditions,  and  by  more  restrictive  local 
or  State  regulations. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  now  known  to  be 
applicable. 

C.  Disease  or  predation.  Not  now 
known  to  be  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  proposed 
Federal  and  State  acquisition  projects 
on  north  Key  Largo  would  provide 
protection  to  an  estimated  one-half  of 


the  surviving  Key  Largo  woodrat  and 
cotton  mouse  populations.  Only  a  small 
proportion  of  the  proposed  uptland  areas 
has  yet  been  acquired.  Many  of  the 
acquisition  areas  are  also  denied  access 
to  fresh  water  by  the  customer  service 
policies  of  the  Florida  Keys  Aqueduct 
Authority  (Sections  7.01  and  7.02).  The 
principal  protection  for  hardwood 
hammocks  outside  the  proposed 
acquisition  areas  derives  from  section 
18-23  of  the  Monroe  County  Code. 
which  requires  protection  of  tropical 
hardwood  hammock  communities  to«the 
maximum  extent  possible  in  the  course 
of  land  clearing.  The  past  application 
and  enforcement  of  this  ordinance  has 
been  largely  ineffective  in  preserving 
hammocks,  although  individual  trees 
may  be  saved.  A  proposed  amendment 
of  §  380.0552  of  the  Florida  Statutes, 
Florida  Keys  Area  as  an  Area  of  Critical 
State  Concern,  may,  if  adopted,  increase 
the  amount  of  protection  given 
hardwood  hammocks  in  the  Keys. 
Permits  for  clearing  small  areas  of 
hammock  continue  to  be  given  by 
Monroe  County,  however.  No  existing 
regulations  duplicate  the  protective  and 
recovery  provisions  of  the  Endangered 
Species  Act.  as  amended.  The  Act  will 
impose  conservation  requirements  on 
Federal  agencies  carrying  out  activities 
on  north  Key  Largo,  and  requires  the 
Service  to  develop  a  recovery  plan  for 
the  Key  Largo  woodrat  and  cotton 
mouse  (see  "Available  Conservation 
Measures").  The  Key  Largo  woodrat  and 
cotton  mouse  are  considered 
endangered  by  the  State  of  Florida 
(Administrative  Code  Chapter  39-27.03). 
but  this  statute  does  not  protect  the 
habitat  of  these  species. 

E.  Other  natural  or  manmade  factors 
effecting  its  continued  existence.  The 
Key  Largo  woodrat  may  be  at  the 
carrying  capacity  of  the  available 
habitat  on  Lignumvitae  Key.  The  status 
of  the  cotton  mouse  on  this  Key  is 
unknown.  The  apparent  extirpation  of 
the  Key  Largo  woodrat  and  cotton 
mouse  from  the  southern  portion  of  Key 
Largo  indicates  that  these  species  are 
not  tolerant  of  fragmented,  highly 
disturbed  hammocks. 

The  decision  to  determine  endangered 
status  for  the  Key  Largo  woodrat  and 
cotton  mouse  was  based  on  an 
assessment  of  the  best  available 
scientific  information  and  of  past, 
present,  and  probable  future  threats  to 
these  species.  Because  of  the  need  to 
promptly  publish  these  determinations, 
no  determination  of  critical  habitat  can 
be  made  at  this  time.  A  decision  to 
determine  only  threatened  status  would 
not  be  justified  given  the  current  low 
population  levels,  restricted  range,  and 
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potential  jeopardy  from  habitat 
destruction  of  the  Key  Largo  woodrat 
and  cotton  mouse.  A  decision  to  take  no 
action  would  exclude  both  species  from 
I  needed  protection  pursuant  to  the 
,  Endangered  Species  Act.  Therefore,  no 
action  or  listing  as  threatened  would  be 
.  contrary  to  the  Act's  intent. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act,  as  amended,  requires  that 
"critical  habitat"  be  designated,  "to  the 
.maximum  extent  prudent  and 
determinable,"  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Section 
4(b)(6)(C)  further  indicates  that  a 
concurrent  critical  habitat  determination 
is  not  required  if  the  Service  finds  that  a 
prompt  determination  of  endangered  or 
threatened  status  is  essential  to  the 
conservation  of  the  involved  species. 

In  the  case  of  the  Key  Largo  woodrat 
and  cotton  mouse,  the  Service  believes 
■  that  a  prompt  determination  of 
"endangered  status  is  essential.  An 
•  emergency  listing  of  both  species  as 
endangered  was  published  in  the 
Federal  Register  on  September  21. 1983 
(48  FR  43040-43043).  but  expired  on  May 
18. 1984.  A  permanent  final 
determination  of  endangered  status  is 
now  necessary  to  restore  the 
appropriate  legal  classifications,  to 
provide  the  protection  of  the  Act.  and  to 
maintain  the  effectiveness  of  a  relevant 
biological  opinion  issued  by  the  Service 
pursuant  to  section  7.  This  opinion  is 
that  a  loan  by  the  Rural  Electrification 
Administration  (REA),  for  the  financing 
of  increased  electrical  delivery  on  north 
Key  Largo  by  the  Florida  Keys  Electric 
Cooperative  (FKEC)  would  result  in 
development  that  would  jeopardize  the 
survival  of  the  two  species.  If  the  Key 
Largo  woodrat  and  cotton  mouse  were 
only  proposed,  but  not  listed,  they 
would  be  eligible  only  for  the 
consideration  given  under  the 
conference  requirement  of  section 
7(a)(4)  of  the  Act,  as  amended.  This 
does  not  require  a  limitation  on  the 
commitment  of  resources  on  the  part  of 
the  concerned  Federal  agency. 
Therefore,  in  order  to  ensure  that  the  full 
benefits  of  section  7  will  apply  to  the 
Key  Largo  woodrat  and  cotton  mouse, 
prompt  determination  of  endangered 
status  is  essential.  The  Service  is. 
however,  currently  performing  the 
economic  and  other  impact  analyses 
required  for  a  determination  of  critical 
habitat  for  the  two  species,  and  does 
plan  to  make  such  a  determination  in 
the  near  future. 


Available  ConservatioD  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  in  Federal  Register  of  June  29. 
1983,  48  FR  29990).  Section  7  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species. 
If  a  Federal  action  may  affect  a  listed 
species  or  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  the  Service. 

On  June  27. 1983.  the  Service  entered 
into  formal  section  7  consultation  with 
REA  concerning  financing  of  an  electric 
substation  and  system  expansion  by  the 
FKEC.  The  system  expansion  would 
potentially  allow  about  6,000  more 
electric  drops  in  the  north  Key  Largo 
area.  The  Key  Largo  woodrat  and  cotton 
mouse  were  listed  by  an  emergency  rule 
on  September  21. 1983.  to  allow  them  to 
be  considered  in  the  consultation,  which 
also  dealt  with  the  federally  endangered 
American  crocodile  and  the  federally 
threatened  Schaus  swallowtail  butterfly. 
On  October  27, 1983.  the  Service's 
Regional  Director  in  Atlanta.  Georgia, 
issued  a  biological  opinion  concerning 
the  American  crocodile,  the  Schaus 
swallowtail  butterfly,  and  the  Key  Largo 
woodrat  and  cotton  mouse.  The  opinion 
indicated  that  the  construction  of  the 
substation  would  not  jeopardize  any 
listed  species,  but  expansion  of  the 
electric  delivery  capability  would 
facilitate  development  that  would 
jeopardize  the  continued  survival  of  the 
Key  Largo  woodrat  and  cotton  mouse. 
The  REA  has  not  yet  responded  to  the 
Service's  findings  and  recommendations 
in  the  October  27,  biological  opinion. 


Restoration  of  protection  for  these 
species  pursuant  to  section  7  of  the 
Endangered  Species  Act  will  assure  that 
they  are  considered  in  REA's 
formulation  of  loan  conditions  relating 
to  increased  electrical  delivery  on  north 
Key  Largo. 

A  previous  Service  consultation 
pursuant  to  section  7  of  the  Endangered 
Species  Act  occurred  in  relation  to  the 
Farmers  Home  Administration  (FmllA) 
funding  of  the  Florida  Keys  Aqueduct 
Authority's  new  aqueduct  in  the  Florida 
Keys.  The  Service's  concern  was  that 
the  new  pipeline  would  facilitate 
development,  thereby  adversely 
affecting  listed  species.  FmHA  entered 
into  consultation  with  the  Fish  and 
Wildlife  Service  on  February  4. 1980. 
The  consultation  involved  one 
endangered  species,  the  American 
crocodile,  and  one  threatened  species, 
the  Schaus  swallowtail  butterfly,  on 
north  Key  Largo.  A  biological  opinion 
issued  by  the  Service  on  May  29. 1980, 
indicated  that  these  species  would  be 
jeopardized  by  the  project.  FmH.A 
agreed  to  condition  its  loan  to  restrict 
water  delivery  on  north  Key  Largo,  thus 
avoiding  a  violation  of  section  71a)(2)  of 
the  Endangered  Species  Act.  The  areas 
thus  excluded  from  water  delivery  were 
within  the  proposed  boundaries  of  the 
Crocodile  Lake  National  Wildlife  Refuge 
as  well  as  uplands  of  several  sections  of 
land  east  of  the  refuge.  About  45  percent 
of  the  total  Key  Largo  woodrat  and 
cotton  mouse  population  on  north  Key 
Largo  occurs  in  hammocks  as  a  result  of 
the  existing  biological  opinion.  Much  of 
the  densely  occupied  habitat,  however, 
lies  outside  these  areas.  Since  the 
FmHA  is  not  involved  with  the 
construction  and  operation  of  the 
pipeline,  no  future  Federal  involvement 
with  this  project  is  anticipated.  Because 
of  the  high-cost  nature  of  housing 
development  anticipated  for  north  Key 
Largo,  other  Federal  subsidies  are  not 
likely  in  this  area. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 


34510 


Federal  Register  /  Vol.  49.  No.  171  /  Friday.  August  31,  1984  /  Rules  and  Regulations 


)MI 


Permits  may  be  issued  to  carry  out 
tjtherwise  prohibited  activities  involving 
endangered  animal  species  under 
certain  circumstances.  Regulations 
governmg  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  fi)r 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and,  or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  .specified  period  of  time  to  relieve 
undue  economic  haniship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  .Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  En'.ironm.ental 
.'\ssessment.  as  defined  by  the  National 
Fnvirrmm.enlal  Policy  Act  of  1969.  need 
n;)t  he  prepared  in  connection  with 
r<'uulations  adopt«>d  pursu.mt  to  section 
4*,!)  of  the  Endangered  Species  Act  of 
\9~3.  as  amended.  A  notice  outlining  the 
Services  reasons  for  this  determination 
was  published  m  the  Federal  Register  on 
0(  to!)er  2.5,  1983  (48  FR  492441, 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 

(agriculture). 

Regulations  Promulgation 
PART  17— (AMENDED! 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  am<nded  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub,  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225:  Pub,  L.  97- 
304.  96  Stat  1411  (16  U.S.C.  1531  et  seq.]. 

2.  Section  17, 11(h)  is  amended  by 
adding  the  following  two  entries,  in 
alphabetical  order,  to  the  List  of 
Endangered  and  Threatened  Wildlife 
under  "M.a^MM.'^LS;' 

§  17.11     Endangered  and  threatened 
wildlife. 

*  •  ♦ 

(h)  •  '  • 


0^GO6S 


CoTinxxi  name 


Scientific  name 


Histalic  range 


Veflebrate  population  where 
enOangefed  Of  tnreatened 


Status 


When 
listed 


Cntical      Soeoal 
hatniat         rjies 


Mam  mala 


Perormscus  goisyp<nus   allapati-     U  S.A  (FL)  . 
cols 


/.Dodr^l   Key  Largo Neotoma  ftonaara  smsUi U.SA  (Ft)., 


Entire,, 


Entire,, 


131E.  160 


13IE, 160 


Dated  .August  7,  1984 

G  Ray  Amett, 

Lsj'.^.'a/),'  Secretary  for  Fish  and  Wildlife  and 
Parks 

fKR  lX)c,  M-^r  So  f-  111  (V-  jom  <j  45  am) 
BILUNG  COOe  4310-S&-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptienc 
Administration 

50  CFR  Part  285 

IDocket  No,  40441-4076] 
Atlantic  Tuna  Fistieries 
Correction 
In  FR  Doc.  84-19552  beginning  on  page 


29796  in  the  issue  of  Tuesday.  )u!y  24. 
1'384  make  the  following  corrections: 

1   On  page  29798,  second  column, 
paragraph  2.,  first  line,  "Trade"  should 
have  read  "Table", 

§285.31    1  Corrected] 

2,  On  page  29800,  in  §  285.31(cc).  first 
column,  third  line.  "§  385,33"  should 
have  read  "§  28.5,33  ', 

BlLi-lNG  COOE    1505-Ot-M 
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Proposed  Rules 


Federal   Ragutor 

Vol   49,  No.  171 

Friday,  August  31,  1984 


This   section   of  the   FEDERAL   REGISTER 
contains   notices  to   the   public   o<   the 
proposed  issuance  of  rules  arid 
regulations.   The  purpose  of  these  notices 
IS  to   give   interested   persons  an 
opportunity  to  participate  in  the  rule 
making   pnor   to      the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1427 

lAmdt.  31 

Standards  for  Approval  of 
Warehouses  for  Cotton  or  Cotton 

Unters 

agency:  Commoditv  Credit  CoiTJoration. 
I'SDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  to  amend 
the  regulations  found  at  7  CFR  1427.1081 
et  seq.  relating  to  the  Commodity  Credit 
Corporation  (CCC)  Standards  for 
Approval  of  Warehouses  for  Cotton  or 
Cotton  Linters.  The  proposed  rule 
would:  (1)  Permit  a  parent  company  to 
submit  a  financial  statement  for  a 
wholly-owned  subsidiary:  (2)  permit 
warehousemen  to  submit  financial 
statements  on  forms  other  than  on  Form 
TW-51:  (3)  incorporate  for  CCC 
purposes  USDA  regulations  governing 
suspension  and  debarment:  (4)  permit 
CCC  to  accept  an  irrevocable  letter  of 
credit  on  forms  other  than  Form  CCC- 
33A;  (5)  delete  the  use  of  a  Certificate  of 
Competency  issued  by  the  Small 
Business  Administration  for  a 
warehouseman  who  is  deficient  in  net 
worth:  (6)  delete  certain  references  to 
the  withdrawal  of  approval  of 
warehouses  by  CCC:  and  (7)  make 
certain  other  miscellaneous  changes. 
DATES:  Comments  must  be  received  on 
or  before  October  30, 1984  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Interested  persons  are  invited 
to  send  written  comments  to  Paul  W. 
King.  Director,  Transportation  and 
Storage  Division,  United  States 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
P  O,  Box  2415,  Washington,  DC.  20013: 
(202)  447^018  or  447-7433. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  W.  Howe,  202-447-5785, 
Transportation  and  Storage  Division, 


U.S.  Department  of  Agriculture. 
Agricultural  Stabilization  and 
Conservation  Service.  P.O.  Box  2415, 
Washington,  D.C.  20013- 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Departmental 
Regulation  1512-1  and  Executive  Order 
12291  and  has  been  classified    not 
major."  It  has  been  determined  that  the 
provisions  of  this  proposed  rule  will  not 
result  in:  (IJ  An  annual  effect  on  the 
economy  of  Si 00  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  impact  Statement  is 
needed. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

The  Commoditv  Credit  Corporation 
(CCC)  Charter  Act  (15  U.S.C.  714) 
provides  authority  for  CCC  to  conduct  a 
number  of  operations  to  stabilize, 
support,  and  protect  farm  income  and 
prices.  Section  4(h)  of  the  CCC  Charter 
Act  provides  that  the  Corporation  shall 
not  acquire  real  property  in  order  to 
provide  storage  facilities  for  agricultural 
commodities,  unless  CCC  determines 
that  private  facilities  for  the  storage  of 
such  commodities  are  inadequate. 

Further,  section  5  of  the  CCC  Charter 
Act  provides  that  in  carrying  out  the 
Corporation's  purchasing  and  selling 
operations,  and  in  the  warehousing, 
transporting,  processing,  or  handling  of 
agricultural  commodities.  CCC  is 
directed  to  use.  to  the  maximum  extent 
practicable,  the  usual  and  customary 
channels,  facilities,  and  arrangements  of 
trade  and  commerce. 


Accordingly,  CCC  has  set  forth 
standards  of  approval  which  must  be 
met  by  warehousemen  before  CCC  will 
enter  into  storage  agreements  with  such 
warehousemen  for  the  storage  of 
agricultural  commodities  which  are 
owned  by  CCC  or  which  are  serving  as 
collateral  for  price  support  loans  made 
available  by  CCC. 

CCC  proposes  to  amend  the  following 
regulations  which  govern  the  Standards 
for  Approval  of  Warehouses  for  Cotton 
or  Cotton  Linters  (7  CFR  1427.1081  et 
seq.]  in  the  manner  described  below. 

Section  1427.1081(d)(2)  of  the 
regulations  currently  requires 
warehousemen  to  submit  financial 
statements  on  Form  TW-51  and  permits 
a  chain  of  warehouses  owrned  and 
operated  by  a  single  business  entity  to 
submit  only  one  financial  statement. 
Several  warehousemen  have 
complained  that  their  independently 
prepared  financial  statements  should 
satisfy  CCC  needs  and  they  should  not 
be  required  to  incur  the  added  expense 
and  paperwork  burden  of  submitting 
financial  information  on  the  TW-51. 
Also,  several  warehousemen  whose 
wHrehouse  facilities  are  wholly-owned 
and  operated  by  a  parent  company  have 
requested  that  the  financial  statement 
which  is  prepared  for  the  parent 
company  and  which  includes  the 
combined  financial  position  of  the 
parent  company  and  all  subsidiaries  be 
accepted  by  CCC,  These  warehousemen 
believe  that  to  prepare  a  separate 
financial  «tatement  for  each  subsidiary 
warehouse  is  very  costly  and 
unnecessary.  This  proposed  rule  would 
permit  warehousemen  to  submit 
financial  statement  to  CCC  on  forms 
other  than  the  TW-51  witi  the  approval 
of  the  Director,  Kansas  Citv  Commodity 
Office  (KCCO).  or  the  Directors 
designee.  In  addition,  this  proposed  rule 
provides  that  a  financial  statement  from 
the  parent  company  may  be  accepted  by 
CCC  in  lieu  of  individual  statements 
from  each  wholly-owmed  subsidiary  if 
approved  by  the  Director.  KCCO,  or  the 
Director's  designee. 

Section  1427.1082(c)  of  the  regulations 
currently  provides  that,  in  meeting  the 
standards  for  approval,  the 
warehouseman,  officials  and  each  of  the 
supervisory  employees  of  the 
warehouseman  in  charge  of  the 
warehouse  must  not  be  either  suspended 
or  debarred  under  CCC's  suspension 
and  debarment  regulations,  7  CFR  Part 


94512 


Federal 
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1407.  Since  the  Board  of  Directors  of  the 
Corporation  has  adopted,  with  hmited 
reservations,  the  regulations 
implemented  by  the  Department  of 
A^cuJtiu^  with  respect  to  the 
suspension  and  debarment  of 
individuals  and  firms  contracting  with 
CCC,  the  provisions  of  S  1427.1082(c) 
have  been  amended  to  incorporate  a 
reference  to  these  provisions.  A 
conforming  amendment  incorporating  a 
reference  to  the  Department's 
suspension  and  debarment  regulations 
has  also  been  made  in  §  1427.ige6(c)(2). 

Section  1427.1083(e)  of  the  regulations 
currently  provides  that  CCC  may  accept 
an  irrevocable  letter  of  credit  in  lieu  of 
the  required  amount  of  bond  coverage  if 
the  issuing  bank  is  a  commercial  bank 
insured  by  the  Federal  Deposit 
Insurance  Corporation  and  the  letter  of 
credit  is  submitted  to  CCC  on  Form 
CCC-33A,  "Irrevocable  Letter  of 
Credit".  Several  Banks  have  objected  to 
the  use  of  Form  CCC-33A  and  would 
prefer  to  use  their  own  letter  of  credit 
form.  This  proposed  rule  would  permit 
commercial  banks  to  issue  letters  of 
credit  on  forms  other  than  Form  CCC- 
33A.  provided  that  such  forms  are 
approved  by  the  Director,  KCCO.  or  the 
Director's  designee. 

Section  1427.1085(b)  of  the  regulations 
currently  provides  that  a  Certificate  of 
Competency  issued  by  the  Small 
Business  Administration  (SBA)  for  a 
warehouseman  will  be  accepted  by  CCC 
for  the  purpose  of  establishing 
compliance  by  the  warehouseman  with 
certain  of  the  Standards  for  Appioval 
and  the  warehouseman  will  not  be 
required  to  furnish  bond  coverage  for 
any  deficiency  in  net  worth.  The  SBA 
has  been  reluctant  to  issue  a  Certificate 
of  Competency  to  warehousemen  since 
there  is  no  guarantee  that  CCC-owned 
commodities  will  be  stored  with  a 
warehouseman  who  has  been  issued  a 
certificate.  In  fact,  there  have  been  no 
cotton  warehousemen  approved  with  a 
Certificate  of  Competency  in  the  recent 
past.  Accordingly,  it  has  been  concluded 
that  the  provisions  of  §  1427.1085(b), 
which  reference  the  use  of  a  Certificate 
of  Competency,  are  not  needed  and  this 
proposed  rule  would  delete  that  section 
accordingly. 

Section  1427.1086  of  the  present 
regulations  sets  forth  the  procedures 
under  which  CCC  approves  or 
disapproves  a  warehouse  for  the 
purpose  of  storing  cotton  and  cotton 
linters  owned  by  CCC  or  pledged  to 
CCC  as  price  support  loan  collateral. 
These  regulations  also  provide  for  the 
administrative  appeal  procedures  which 
may  be  utilized  by  a  warehouseman 
whose  warehouse  was  not  approved  by 


CCC.  In  addition,  §  1427.1086  sets  forth 
the  procedures  and  requirements 
involving  the  withdrawal  of  approval  of 
a  warehouse  by  CCC  as  a  result  of  the 
failure  of  the  warehouse  to  continue 
meeting  the  standards  for  approval  or 
for  the  failure  of  the  warehouseman  to 
perform  the  contractual  obligations 
specified  in  the  CCC  storage  agreement. 
This  proposed  rule  would  delete  any 
references  in  §  1427.1086  to  the 
withdrawal  of  approval  of  warehouses 
by  CCC  since  it  is  felt  that  these 
regulations  should  only  relate  to  the 
approval,  rather  than  the  disapproval,  of 
warehouses  by  CCC.  Terms  and 
conditions  with  respect  to  the  continuing 
obligations  of  the  warehouseman  to 
meet  the  standards  of  approval  and 
storage  commitments  will  be  set  forth  in 
the  Cotton  Storage  Agreement  entered 
into  between  the  warehouseman  and 
CCC. 

Section  1427,1086(c)(l)  has  also  been 
revised  to  provide  that  any  request  by  a 
warehouseman  for  reconsideration  of  a 
determination  by  CCC  that  the 
warehouseman  has  failed  to  meet  the 
Standards  for  Approval  must  be  in 
writing.  Previously,  such  a  request  for 
reconsideration  could  be  made  orally  to 
the  Director,  KCCO,  as  well  as  in 
writing. 

In  addition  to  the  foregoing, 
§  1427.1081(b)  of  the  regulations  has 
been  amended  to  correct  the  mailing 
address  for  the  Kansas  City  Commodity 
Office  and  the  table  of  contents  have 
been  revised  and  a  new  §  1427.1088 
added  to  include  control  numbers 
assigned  by  the  Office  of  Management 
and  Budget  (0\fB)  under  provisions  of 
44  U.S.C.  Chapter  35  to  information 
collection  requirements. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton,  Loan  Programs — Agriculture, 
Packaging  and  containers.  Price  support 
programs,  surety  bonds  and 
warehouses. 


Proposed  Rule 

PART  1427— [AMENDED] 

Accordingly,  it  is  proposed  that  the 
regulations  at  7  CFR  Part  1427  be 
amended  as  follows: 

1.  The  table  of  contents  to  Subpart — 
Standards  for  Approval  of  Warehouses 
for  Cotton  or  Cotton  Linters  is  amended 
as  follows: 


1427.108a    0MB  Control  Numbers  Assigned 
to  Paperworlt  Reduction  Act. 

2.  In  §  1427.1081,  paragraphs  (b)  and 
(d)(2)  are  revised  to  read  as  follows: 


§1427.1081    General  statement  and 
administration. 

***** 

(b)  Copies  of  the  CCC  storage 
agreement  and  forms  required  for 
obtaining  approval  under  this  subpart 
may  be  obtained  from  the  Kansas  City 
Commodity  Office.  U.S.  Department  of 
Agriculture,  P.O.  Box  205,  Kansas  City, 
Missouri  64141  (hereinafter  referred  to 
as  the  "KCCO"), 

•  •  *  •  * 

(d)  *  •  * 

(2)  A  current  financial  statement  of 
Form  TW-51,  "Financial  Statement", 
supported  by  such  supplemental 
schedules  as  CCC  may  request. 
Financial  statements  may  be  submitted 
on  forms  other  than  Form  TW-51  with 
approval  of  the  Director,  KCCO,  or  the 
Director's  designee.  Financial 
statements  shall  show  the  financial 
condition  of  the  warehouseman  as  of  a 
date  no  earlier  than  ninety  (90)  days 
prior  to  the  date  of  the  warehouseman's 
application,  or  such  other  date  as  CCC 
may  prescribe.  Additional  financial 
statements  shall  be  furnished  annually 
and  at  such  other  times  as  CCC  may 
require.  CCC  also  may  require  that 
financial  statements  prepared  by  the 
warehouseman  or  by  a  public 
accountant  be  examined  by  an 
independent  certified  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards.  Only  one  financial 
statement  is  required  for  a  chain  of 
warehouses  owned  or  operated  by  a 
single  business  entity.  If  approved  by 
the  Director,  KCCO,  or  the  Director's 
designee,  the  financial  statement  of  a 
parent  company,  which  includes  the 
financial  position  of  a  wholly-owned 
subsidiary,  may  be  used  to  meet  the 
CCC  standards  for  approval  for  the 
wholly-owned  subsidiary. 
*         *         •         *         • 

3.  In  §  1427.1082,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  1 427. 1 082    Basic  standards. 

***** 

(c)  *  *  * 

(2)  Be  neither  suspended  nor  debarred 
under  applicable  suspension  and 
debarment  regulations  of  the 
Department  of  Agriculture. 

*  •  *  *  • 

4.  In  §  1427.1083,  paragraph  (e)  is 
revised  to  read  as  follows: 


§  1427.1083 
worth. 


Bonding  requirements  for  net 


(e)  An  irrevocable  letter  of  credit  may 
be  accepted  by  CCC  in  lieu  of  the 
required  amount  of  bond  coverage 
provided  that  the  issuing  bank  is  a 
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commercial  bank  insured  by  the  Federal 
Deposit  insurance  Corporation.  Such 
standby  letter  of  credit  shall  be  on  Form 
CGC-33A,  "Irrevocable  Letter  of 
Credit,"  or  on  such  other  form  as  may  be 
specifically  approved  by  the  Director, 
KCCO,  or  the  Director's  designee. 

$  U27.1085    (AmendMil. 

5  Section  1427.1085  is  amended  by 
deleting  paragraph  (b)  and  by 
redesignating  paragraph  (c)  and  (d)  as 
paragraph  (b)  and  (c).  respectively. 

6.  Section  1427.1086  is  revised  to  read 
as  follows: 

§  1427.1086    Approval  of  warehouse, 
requests  for  reconsideration. 

(a)  CCC  vk^ill  appove  a  warehouse  if  it 
det«;mines  that  the  warehouse  meets  the 
standards  set  forth  in  this  subpart.  CCC 
will  send  a  notice  of  approval  to  the 
warehouseman.  Approval  under  this 
.subpart,  however,  does  not  relieve  the 
warehousem.an  of  the  responsibility  for 
performing  the  warehouseman's 
obligations  under  any  agreement  with 
CCC  or  any  other  agency  of  the  United 
States. 

(b)  Except  as  otherwise  provided  in 
this  subpart: 

(1)  CCC  will  not  approve  the 
warehouse  if  CCC  determines  that  the 
warehouse  does  not  meet  the  standards 
set  forth  in  this  subpart,  and 

(2)  CCC  will  send  any  notice  of 
rejection  of  approval  of  the 
warehouseman.  The  notice  will  state  the 
cause(s)  for  such  action.  Unless  the 
warehouseman  or  any  officials  or 
supervisory  employees  or  the 
warehouseman  are  suspended  or 
debarred.  CCC  will  approve  the 
warehouse  if  the  warehouseman 
establishes  that  the  causes  for  CCC's 
rejection  of  approval  have  been 
remedied. 

(c)  If  rejection  of  approval  by  CCC  is 
due  to  the  warehouseman's  failure  to 
meet  the  standards  set  forth; 

(1)  In  §  1427.1082,  other  than  the 
standard  set  forth  in  paragraph  (c)(2) 
thereof,  the  warehouseman  may.  at  any 
time  after  receiving  notice  of  such 
action,  request  reconsideation  of  the 
action  and  present  to  the  Director, 
KCCO,  in  writing,  information  in  support 
of  such  request.  The  Director  shall 
consider  such  information  in  making  a 
determination  and  notify  the 
warehouseman  in  writing  of  such 
determination.  The  warehouseman  may, 
if  dissatified  with  the  Director's 
determination,  obtain  a  review  of  the 
determination  and  an  informal  hearing 
thereon  by  filing  an  appeal  with  the 
Deputv  Administrator,  Commodity 
Operations,  Agricultural  Stabilization 
and  Conservation  Service  (hereinafter 


referred  to  as  "ASCS").  The  time  of 
filing  appeals,  forms  for  requesting  and 
appeal,  nature  of  the  informal  hearing, 
determination  and  reopening  of  the 
hearing  shall  be  as  prescribed  in  the 
ASCS  regulations  governing  appeals,  7 
CFR  Part  780.  When  appealing  under 
such  regulations,  the  warehouseman 
shall  be  considered  as  a  "participant"; 
and 

(2)  In  5  1427.1C82(c)(2).  the 
warehouseman's  administrative  appeal 
rights  with  respect  to  suspension  and 
debarment  shall  be  in  accordance  with 
applicable  regulations  established  by 
the  Department  of  Agriculture.  After 
expiration  of  a  period  of  suspension  or 
debarment,  a  warehouseman  may,  at 
any  time,  apply  for  approval  under  this 
subpart. 

7.  Section  1427.1088  is  added  to  read 
as  follows: 

§  1 427. 1 088    OM8  control  numbws 
assigned  pursuant  to  Paperwork  Reduction 
Act 

The  information  collection 
requirements  contained  in  this 
regulation  (7  CFR  Part  1428)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
0MB  Numbers  0560-0040,  0560-0074, 
0560-0027.  and  0560-0059. 

Authority:  Sees.  4  and  5,  62  Stat.  1070.  as 
amended.  1072.  as  amended  (15  U.S.C.  714b. 

6714c) 

Signed  at  Washington.  D  C,  on  August  28, 
1984. 

Everett  Rank. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

It-T!  DoL  84-23:M  filed  8-30-84;  8:45  •rnj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1204 

[NHTSA  Docket  Ho.  84-08;  Notice  1J 

Uniform  Standards  for  State  Highway 
Safety  Program 

agency:  National  Highway  Traffic 
Safety  Administration,  (NHTSA) 
Federal  Highway  Administration, 
(FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMAItY:  This  notice  proposes  to 
amend  23  CFR  Part  1204,  Highway 
Safety  Programs,  to  clarify  the  States' 
Hexibility  in  administering  State 
highway  safety  programs  while 


eliminating  apparent  Federal  paperwork 
burdens  in  seven  of  the  eighteen 
highway  safety  standards. 

DATES:  Comments  are  due  on  or  before 
October  1. 1984. 

AODHESSBS:  Comments  should  refer  to 
the  docket  number  and  be  submitted  to 
the  Docket  Section,  Room  510B.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  (Docket  hours  are  8  a.m.  to  4  p.m.) 

FOR  FtmTHER  INFOfDNATION  CONTACT: 

George  Reagle,  Associate  Administrator 
for  Traffic  Safety  Programs,  NHTSA, 
(202-426-0837)  or  Howard  Hanna,  Chief, 
Program  Development  Division,  Office 
of  Highway  Safety,  FHWA.  both  located 
at  400  Seventh  Street.  SW..  Washington, 
DC.  20590  (202-426-2131). 

SUPPLEMENTARY  INFORMA'HON:  The 

Highway  Safety  Act  of  1966.  (Pub.  L  89- 
564  80  Stat  731)  directed  the  Secretary 
of  Transportation  to  promulgate  uniform 
standards  for  State  highway  safety 
programs,  specified  the  subjects  of 
several  standards,  and  required  States 
to  conform  to  these  uniform  standards 
or  risk  losing  portions  of  their  Federal- 
aid  highway  funds  (Section  402  of  the 
Highway  Safety  Act  of  1966).  Between 
June  1967  and  May  1972,  the  Secretary 
promulgated  18  Uniform  Federal 
Standards  to  be  met  by  State  highway 
safety  programs.  Fourteen  of  these 
standards  relate  to  drivers  and  vehicles 
and  are  administered  by  the  National 
Highway  Traffic  Safety  Administration; 
three  standards  relate  to  highways  and 
are  administered  by  the  Federal 
Highway  Administration;  one  standard 
relates  to  pedestrian  safety  and  is 
jointly  administered  by  both  agencies. 

On  April  8, 1982,  NHTSA  and  FHWA 
published  a  final  rule  (47  FR  15116) 
identifying  five  NHTSA  program  areas 
and  one  FHWA  program  area  as  the 
highway  safety  programs  most  effective 
in  reducing  accidents,  injuries,  and 
fatalities.  Inherent  in  this  rulemaking 
process  was  the  subordinate  issue  of 
what  will  become  of  the  18  highway 
safety  standards.  These  standards  have 
formed  the  basis  for  State  highway 
safety  programs  for  a  number  of  years. 
While  the  NPRM  for  the  April  1982  rule 
did  not  specifically  address  this  issue  a 
number  of  commenters  encouraged 
NHTSA  and  FHWA  to  maintain  the 
existing  18  standards  as  non-binding 
guidelines  for  use  by  the  States.  The 
preamble  to  the  April  1982  rule 
recognized  the  subordinate  issue  of 
what  will  become  of  the  standards  and 
anticipated  some  changes  to  the 
standards  by  a  subsequent  rulemaking. 
This  proposal  is  intended  to  accomplish 
that  purpose  in  part  by  clarifying  that 
any  apparent  Federal  burdens 
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associated  with  these  standards  are  not 
binding  on  the  States. 

The  Paperwork  Reduction  Act  of  1980 
prohibits  the  imposition  of  nonessential 
reporting  or  recordkeeping  burdens  on 
State  or  local  governments  as  well  as 
the  general  public.  Consistent  with  the 
goals  of  the  Act,  with  our  commitment  in 
1982  to  review  the  18  standards,  and 
with  comments  expressed  in  the  1982 
rulemaking  urging  the  agencies  to  retain 
the  standards  as  non-binding  guidelines. 
we  have  determined  that  several  of 
those  standards  contain  language  that 
appears  to  impose  substantial 
mandatory  Federal  recordkeeping  and 
reporting  burdens  on  State  governments 
as  a  condition  to  receiving  Federal 
highway  safety  funds.  While  the 
recordkeeping  and  reporting 
requirements  of  these  standards  have 
been  administered  as  guidelines  for 
many  years,  we  recognize  the  need  to 
clarify  that  these  seven  standards  do  not 
impose  mandatory  burdens  on  State 
governments. 

In  the  Highway  Safety  Act.  Congress 
specified  several  subjects  (for  example, 
accident  investigation  reporting)  which 
must  be  included  in  uniform  standards 
promulgated  by  the  Secretary,  (23  U.S.C. 
402(a)).  Some  of  these  subjects 
encompassed  recordkeeping  and 
reporting  that  was  being  done  by  the 
States  before  enactment  of  the  Act,  and 
would  clearly  continue — in  some  form- 
in  the  absence  of  Federal  laws  and 
regulations.  In  recognition  that  highway 
safety  programs  are  primarily  of  State 
interest,  we  propose  changing  language 
in  Part  1204  which  overstates  the 
appropriate  Federal  role  and  appears  to 
impose  mandatory  Federal  requirements 
on  the  Stales. 

We  propose  to  retain  these  seven 
standards  as  guidelines  for  state 
programs,  but  clarify  that  the  States 
have  broad  flexibility  to  tailor  the 
implementation  elements  of  the 
standards  for  these  programs  to  best 
suit  their  individual  needs.  We 
specifically  seek  comment  on  the  impact 
of  this  proposed  amendment  on  the 
States  in  administering  their  highway 
safety  programs. 

These  proposed  amendments  to  the 
Highway  Safety  Program  Standards 
under  23  U.S.C.  402  do  not  change  the 
requirements  for  the  State  Highway 
Safety  Improvement  Program  under  23 
CFR  Part  924. 

NHTSA  and  FHWA  have  analyzed 
the  impact  of  this  action  and  have 
determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291.  nor  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  pohcies  and 
procedures.  Because  these  amendments 


will  permit  greater  flexibility  in 
determining  methods  to  implement 
Federal  standards,  but  will  impose  no 
obligations,  the  changes  will  have  no 
major  economic  impact  on  State  or  local 
governments.  Because  there  will  be 
virtually  no  economic  or  other  impact 
from  this  proposal,  a  full  regulatory 
evaluation  is  not  necessary. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Agencies  have 
evaluated  the  effects  of  this  action  on 
small  entities.  Based  on  this  evaluation, 
we  certify  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  changes  pertain 
only  to  State  implementation  of  highway 
safety  programs  and  will  not  affect 
small  businesses  or  small  governmental 
units.  While  some  of  the  programs  may 
use  the  services  of  small  business 
contractors,  we  believe  that  the 
programs  would  not  be  changed 
substantially  so  as  to  affect  these 
business'  services.  In  accordance  with 
this  evaluation,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  Agencies  have  also  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
Agencies  have  determined  that  the 
proposed  amendments  will  not  have  any 
effect  on  the  human  environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential  has 
been  deleted  should  be  submitted  to  the 
Docket  Section.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  Agency's 
confidential  business  information 
regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 


after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
considerafion  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  Because  NHTSA  will 
continue  to  file  relevant  material  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  we  recommend  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed,  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  23  CFR  Part  1204 

Highway  safety  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  number  20.2"5.  Highway  Research, 
planning,  and  construction  and  number 
20.600.  State  and  Community  (iighway 
Safety.  The  regulations  implementing 
Executive  order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program). 

PART  1204— (AMENDED) 

In  consideration  of  the  foregoing,  the 
following  amendments  are  proposed  to 
Part  1ZU4  of  Title  23  of  the  Code  of 
Federal  Regulations: 

1.  Section  1204.4  Highway  Safety 
Program  Standard  No.  1  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Standard  No.  1 

Periodic  Motor  Vehicle  Inspection 

Each  State  shall  have  a  program  for 
periodic  inspection  of  all  registered 
vehicles  or  other  experimental,  pilot,  or 
demonstration  program  approved  by  the 
Secretary,  to  reduce  the  number  of 
vehicles  with  existing  or  potential 
conditions  which  cause  or  contribute  to 
accidents  or  increase  the  severity  of 
accidents  which  do  occur,  and  shall 
require  the  owner  to  correct  such 
conditions. 

I.  A  model  program  would  provide,  at 
a  minimum,  that: 

A.  Every  vehicle  registered  in  the 
State  is  inspected  either  at  the  time  of 
initial  registration  and  at  least  annually 
thereafter,  or  at  such  other  time  may  be 
designated  under  an  experimental,  pilot, 
or  demonstration  program  approved  by 
the  Secretary. 

B.  The  inspection  is  performed  by 
competent  personnel  specifically  trained 
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to  perform  their  duties  and  certified  by 
the  State. 

C.  The  inspection  covers  systems, 
subsystems,  and  components  having 
substantial  relation  to  safe  vehicle 
performance. 

n.  The  inspection  procedures  equal  or 
exceed  criteria  issued  or  endorsed  by 
the  National  Highway  Traffic  Safety" 
Administration. 

E.  Each  inspection  station  maintains 
records  in  a  form  specified  by  the  State, 
which  include  at  least  the  following 
information: 

1  Class  of  vehicle. 

2  Date  of  inspection. 

3.  Make  of  vehicle. 

4.  Model  year. 

5.  Vehicle  identification  number, 

6.  Defects  by  category 

7.  Identification  of  inspector. 

8.  Mileage  or  odometer  reading 

F.  The  State  publishes  summaries  of 
records  of  all  inspection  stations  at  least 
annually,  including  tabulations  by  make 
and  model  of  vehicle. 

II.  The  program  should  be  periodically 
evaluated  by  the  State  and  the  .National 
Highway  Traffic  Safety  Administration 
should  be  provided  with  an  evaluation 
summary. 

2.  Section  1204.4  Highway  Safety 
Program  Standard  No.  2  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Standard  No.  2 

Motor  Vehicle  Registration 

Each  State  shall  have  a  motor  vehicle 
registration  piogram. 

I.  A  model  registration  program  would 
be  such  that  every  vehicle  operated  on 
public  highways  is  registered  and  the 
following  information  is  readily 
available  for  each  vehicle; 

.A.  Make. 
B.  Model  year. 

C  Identification  number  (rather  than 
motor  number). 

D.  Type  of  body. 

E.  License  plate  number 

F.  Name  of  current  owner 

G.  Current  address  of  owner. 

H.  Registered  gross  laden  weight  of 
Qvery  commercial  vehicle. 

II.  Each  program  should  have  a 
records  system  that  provides  at  least  the 
following  services: 

A.  Rapid  entry  of  new  data  into  the 
records  or  data  system. 

B.  Controls  to  eliminate  unnecessarj' 
or  unreasonable  delay  in  obtaining  data. 

C.  Rdpid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  vehicle 
possession  authorization. 

D.  Data  available  for  statistical 
compilation  as  needed  by  authorized 
sources. 


E.  Identification  and  ownership  of 
vehicle  sought  for  enforcement  or  other 
operation  needs. 

III.  This  program  should  be 
penodically  evaluated  by  the  State,  and 
the  National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
an  evaluation  summary. 

3.  Section  1204.4  Highway  Safety 
Program  Standard  No.  5  is  revised  to 
read  as  follows; 

Highway  Safety  Program  Standard  No.  5 

Driver  Licensing 

Each  State  shall  have  a  driver 
licensing  program:  (a)  To  insure  that 
only  persons  physically  and  mentally 
qualified  will  be  licensed  to  operate  a 
vehicle  on  the  highways  of  the  State, 
and  (b]  to  prevent  needlessly  removing 
the  opportunity  of  the  citizen  to  drive.  A 
model  program  would  provide,  as  a 
minimum,  that; 

I.  Each  driver  holds  only  one  license', 
which  identifies  the  type(s)  of  vehicle(s) 
he  is  authorized  to  drive. 

II.  Each  driver  submits  acceptable 
proof  of  date  and  place  of  birth  in 
applying  for  his  original  license. 

III.  Each  driver: 

A.  Passes  an  initial  examination 
demonstrating  his: 

1.  Ability  to  operate  the  class(es)  of 
vehicle(sj  for  which  he  is  licensed. 

2.  Ability  to  read  and  comprehend 
traffic  signs  and  symbols. 

3.  Knowledge  of  laws  relating  to 
traffic  (rules  of  the  road)  safe  driving 
procedures,  vehicle  and  highway  safety 
features,  emergency  situations  that  arise 
in  the  operation  of  an  automobile,  and 
other  driver  responsibilities. 

4.  Visual  acuity,  which  must  meet  or 
exceed  State  standards. 

B.  Is  reexamined  at  an  interval  not  to 
exceed  4  years,  for  at  least  visual  acuijj- 
and  knowledge  of  rules  of  the  road. 

IV.  A  record  on  each  drivershould  be 
maintained  which  includes  positive 
identification,  current  address,  and 
driving  history.  In  addition,  the  record 
system  should  provide  the  following 
services: 

A.  Rapid  entry  of  new  data  into  the 
system. 

B  Controls  to  eliminate  unnecessary 
or  unreasonable  delay  in  obtaining  data 
which  is  required  for  the  system. 

C.  Rapid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  driver 
license  validity. 

D.  Ready  availability  of  data  for 
statistical  compilation  as  needed  by 
authorized  sources. 

E.  Ready  identification  of  drivers 
sought  for  enforcement  or  other 
operational  needs. 


V.  Each  license  should  be  issued  for  a 
specific  term,  and  should  be  renewed  to 
remain  valid.  At  time  of  issuance  or 
renewal  each  driver's  record  should  be 

checked. 

VI.  There  should  be  a  driver 
improvement  program  to  identify 
problem  drivers  for  record  review  and 
other  appropriate  actions  designed  to 
reduce  the  frequency  of  their 
involvement  in  traffic  accidents  or 
violations. 

VII.  There  should  be; 

A.  A  system  providing  for  medical 
evaluation  of  persons  whom  the  driver 
licensing  agency  has  reason  to  believe 
have  mental  or  physical  conditions 
which  might  impair  their  driving  ability. 

B  A  procedure  which  will  keep  the 
dnver  license  agency  informed  of  all 
licensed  drivers  who  are  currently 
applying  for  or  receiving  any  type  of  tax. 
welfare  or  other  benefits  or  exemptions 
for  the  blind  or  nearly  blind. 

C.  A  medical  advisory  board  or 
equivalent  allied  health  professional 
unit  composed  of  qualified  personnel  to 
adv.se  the  driver  license  agency  on 
medical  criteria  and  vision  standards. 

VIII.  The  program  should  be 
periodically  evaluated  by  the  State  and 
the  .National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
an  evaluation  summary.  The  evaluation 
shall  attempt  to  ascertain  the  extent  to 
which  driving  without  a  license  occurs. 

4.  Section  1204.4  Highway  Safety 
Program  Standard  No,  9  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Standard  No.  9 

Identification  and  Sun-eiliance  of 
Accident  Locations 

Each  State,  in  cooperation  with 

county  and  other  governments,  shall 
have  a  program  for  identifying  accident 
locations  and  for  maintaining 
surveillance  of  those  locations  having 
high  accident  rates  or  losses 

1  A  model  program  would  provide,  as 
a  minimum,  that; 

A.  There  is  a  procedure  for  accurate 
indentification  of  accident  locations  on 
all  roads  and  streets. 

1.  To  identify  accident  experience  and 
losses  on  any  specific  sections  of  the 
road  and  street  system. 

2  To  produce  an  inventory  of: 
a  High  accident  locations. 

b.  Locations  where  accidents  a.'-e 
increasing  sharply. 

c  Design  and  operating  features  with 
which  high  accident  frequencies  or 
severities  are  associated. 

3  To  take  appropriate  measures  for 
reducing  accidents. 


I 
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4.  To  evaluate  the  effectiveness  of 
safety  improvements  on  any  specific 
section  of  the  road  and  street  system. 

B.  There  is  a  systematically  organized 
program: 

1.  To  maintain  continuing  surveillance 
of  the  roadway  network  for  potentially 
high  accident  locations. 

2.  To  develop  methods  for  their 
correction. 

II.  The  program  shall  be  periodically 
evaluated  by  the  State  and  the  Federal 
Highway  Administration  should  be 
provided  with  an  evaluation  summary. 

5.  Section  1204.4  Highway  Safety 
Program  Standard  No.  10  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Standard  No. 
10 

Traffic  Records 

Each  State,  in  cooperation  with  its 
political  subdivisions,  shall  maintain  a 
Statewide  traffic  records  system. 

A  model  program  would  provide,  as  a 
minimum  that: 

I.  Information  on  vehicles  and  system 
capabilities  should  include  (conforms  to 
Motor  Vehicle  Registration  standard): 

A.  Make. 

B.  Model  year. 

C.  Identification  number  {rather  than 
motor  number). 

D.  Type  of  body. 

E.  License  plate  number. 

F.  Name  of  current  owner. 

G.  Current  address  of  owner. 

H.  Registered  gross  laden  weight  of 
every  commercial  vehicle. 

I.  Rapid  entry  of  new  data  into  the 
records  or  data  system. 

J.  Controls  to  eliminate  unnecessary 
or  unreasonable  delay  in  obtaining  data. 

K.  Rapid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  vehicle 
possession  authorization. 

L.  Data  available  for  statistical 
compilation  as  needed  by  authorized 
sources. 

M.  Identification  and  ownership  of 
vehicles  sought  for  enforcement  or  other 
operational  needs. 

II.  Information  on  drivers  and  system 
capabilities  should  include  (conforms  to 
Driver  Licensing  standard): 

A.  Positive  identification. 

B.  Current  address. 

C.  Driving  history. 

D.  Rapid  entry  of  new  data  into  the 
system. 

E.  Controls  to  eliminate  unnecessary 
or  unreasonable  delay  in  obtaining  data 
which  is  required  for  the  system. 

F.  Rapid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  driver 
Ucense  validity. 


G.  Ready  availability  of  data  for 
statistical  compilation  as  needed  by 
authorized  sources. 

H.  Ready  identification  of  drivers 
sought  for  enforcement  or  other 
operational  needs. 

III.  Information  on  types  of  accidents 
should  include: 

A.  Identification  of  location  in  space 
and  time. 

B.  Identification  of  drivers  and 
vehicles  involved. 

C.  Type  of  accident. 

D.  Description  of  injury  and  property 
damage. 

E.  Description  of  environmental 
conditions. 

F.  Causes  and  contributing  factors, 
including  the  absence  of  or  failure  to  use 
available  safety  equipment 

IV.  There  should  be  methods  to 
develop  summary  listings,  cross 
tabulations,  trend  analyses  and  other 
statistical  treatments  of  all  appropriate 
combinations  and  aggregations  of  data 
items  in  the  basic  minimum  data  record 
of  drivers  and  accident  and  acccident 
experience  by  specified  groups. 

V.  All  traffic  records  relating  to 
accidents  collected  hereunder  should  be 
open  to  the  public  in  a  manner  which 
does  not  identify  individuals. 

VI.  The  program  should  be 
periodically  evaluated  by  the  State  and 
the  National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
an  evaluation  summary. 

6.  Section  1204.4  Highway  Safety 
Program  Standard  No,  14  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Standard  No. 
14 

Pedestrian  Safety 

Every  State  in  cooperation  with  its 
political  subdivisions  shall  develop  and 
implement  a  program  to  insure  the 
safety  of  pedestrians  of  all  ages,  A 
model  program  would  provide  as  a 
minimum  that: 

I,  There  should  be  a  continuing 
statewide  inventory  of  pedestrian-motor 
vehicle  accidents,  identifying 
specifically: 

A.  The  locations  and  times  of  all  such 
accidents. 

B.  The  age  of  all  of  the  pedestrians 
injured  or  killed, 

C.  Where  feasible,  to  determine 
whether  the  exterior  features  of  the 
vehicle  produced  or  aggravated  an 
injury, 

D.  The  color  and  shade  of  clothing 
worn  by  pedestrians  when  injured  or 
killed,  and  the  visibility  conditions 
which  prevailed  at  the  time. 

E.  The  extent  to  which  alcohol  is 
present  in  the  blood  of  fatally  injured 
pedestrians  16  years  of  age  and  older. 


F,  Where  possible,  to  determine,  the 
extent  to  which  pedestrians  involved  in 
accidents  have  physical  or  mental 
disabilities. 

II.  There  should  be  established 
Statewide  operational  procedures  for 
improving  the  protection  of  pedestrians 
through  reduction  of  potential  conflicts 
with  vehicles: 

A.  By  application  of  traffic 
engineering  practices  including 
pedestrian  signals,  signs,  markings, 
paTking  regulations,  and  other 
pedestrian  and  vehicle  traffic  control 
devices, 

B.  By  land-use  planning  in  new  and 
redevelopment  areas  for  safe  pedestrian 
movement. 

C.  By  provision  of  pedestrian  bridges, 
barriers,  sidewalks  and  other  means  of 
physically  separating  pedestrian  and 
vehicle  pathways. 

D.  By  provision  of  environmental 
illumination  at  high  pedestrian  volume 
and/or  potentially  hazardous  pedestrian 
crossings, 

III.  There  should  be  established  a 
Statewide  program  for  familiarizing 
drivers  with  the  pedestrian  problem  and 
with  ways  to  avoid  pedestrian 
collisions, 

A.  The  program  content  should 
include  emphasis  on: 

(1)  Behavior  characteristics  of  the 
three  types  of  pedestrians  most 
commonly  involved  in  accidents  with 
vehicles:  (i)  Children;  (ii)  persons  under 
the  influence  of  alcohol;  (iii)  the  elderly: 

(2)  Accident  avoidance  techniques 
that  take  into  account  the  hazardous 
conditions,  and  behavior  characteristics 
displayed  by  each  of  the  three  high  risk 
pedestrian  groups  listed  in 
subparagraph  (1). 

B.  Emphasis  on  this  program  content 
should  be  included  in: 

(1)  All  driver  education  and  training 
courses: 

(2)  Driver  improvement  courses;  and 

(3)  Driver  license  examinations, 

IV.  There  should  be  statewide 
programs  for  training  and  educating  all 
members  of  the  public  as  to  safe 
pedestrian  behavior  on  or  near  the 
streets  and  highways. 

A.  For  children,  youths  and  adults 
enrolled  in  schools,  beginning  at  the 
earliest  possible  age. 

B,  For  the  general  population  via  the 
public  media. 

V.  There  should  be  a  statewdse 
program  for  the  protection  of  children 
walking  to  and  from  school,  entering 
and  leaving  school  buses,  and  in 
neighborhood  play, 

VI.  There  should  be  a  statewide 
program  for  establishment  and 
enforcement  of  traffic  regulations 
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designed  to  achieve  orderly  pedestrian 
and  vehicle  movement  and  to  reduce 
vehicle-pedestrian  conflicts. 

VII.  This  program  should  be 
periodically  evaluated  by  the  Stales, 
and  the  National  Highway  Traffic  Safety 
Administration  and  the  Federal 
Highway  Administration  should  be 
provided  with  an  evaluation  summary. 

7.'Section  1204.4  Highway  Safety 
Program  Standard  No.  18  is  amended  by 
revising  paragraphs  I.  IV  and  V  to  read 
as  follows: 

Highway  Safety  Program  Standard  No. 
18 

Accident  Investigation  and  Reporting 

1.  Scope.  This  standard  establishes  the 
requirement  that  each  State  shall  have  a 
highway  safety  program  for  accident 
investigation  and  reporting. 

»         •         ♦         «         « 

rV.  Requirements.  Each  State,  in 
cooperation  with  its  political 
subdivisions,  shall  have  an  accident 
mvestigation  program.  A  model  program 
would  be  structured  as  follows: 

A.  Administration.  1.  There  should  be 
a  State  agency  having  primary 
■  responsibility  for  administration  and 
supervision  of  storing  and  processing 
accident  information,  and  providing 
information  needed  by  user  agencies. 

2.  There  should  be  employed  at  all 
levels  of  government  adequate  numbers 
of  personnel,  properly  trained  and 
qualified,  to  conduct  accident 
investigations  and  process  the  resulting 
information. 

3.  Nothing  in  this  standard  should 
preclude  the  use  of  personnel  other  than 
police  officers,  in  carrying  out  the 
requirements  of  this  standard  in 
accordance  with  laws  and  policies 
established  by  State  and/or  local 
governments. 

4.  Procedures  should  be  established  to 
assure  coordination,  cooperation,  and 
exchange  of  information  among  local, 
State,  and  Federal  agencies  having 
responsibility  for  the  investigation  of 
accidents  and  subsequent  processing  of 
resulting  data. 

5.  Each  state  should  establish 
procedures  for  entering  accident 
information  into  the  statewide  traffic 
records  system  established  pursuant  to 
Highway  Safety  Program  Standard  No. 
10,  Traffic  Records,  and  for  assuring 
uniformity  and  compatibility,  of  this 
data  with  the  requirements  of  the 
system,  including  as  a  minimum: 

a.  Use  of  uniform  definitions  and 
classifications  acceptable  to  the 
National  Highway  Traffic  Safety 
Administration  and  identified  in  the 
Highway  Safety  Program  Manuals. 


b.  A  standard  format  for  input  of  data 
into  the  statewide  traffic  records 
system. 

c.  Entry  into  the  statewide  traffic 
records  system  of  information  gathered 
and  submitted  to  the  responsible  State 
agency. 

B.  Accident  reporting.  Each  State 
should  establish  procedures  which 
require  the  reporting  of  accidents  to  the 
responsible  State  agency  within  a 
reasonable  time  after  occurrence. 

C.  Owner  and  driver  reports.  1.  In 
accidents  involving  only  property 
damage,  where  the  vehicle  can  be 
normally  and  safely  driven  away  from 
the  scene,  the  drivers  or  owners  of 
vehicles  involved  should  be  required  to 
submit  a  written  report  consistent  with 
State  reporting  requirements,  to  the 
responsible  State  agency.  A  vehicle 
should  be  considered  capable  of  being 
normally  and  safely  driven  if  it  does  not 
require  towing  and  can  be  operated 
under  its  own  power,  in  its  customary 
manner,  without  further  damage  or 
hazard  to  itself,  other  traffic  elements,  or 
the  roadway.  Each  report  so  submitted 
should  include,  as  a  minimum,  the 
following  information  relating  to  the 
accident: 

a.  Location. 

b.  Time. 

c.  Identification  of  driver(s). 

d.  Identification  of  pede8trian(8), 
passenger(s),  or  pedal-cyclist(s). 

e.  Identification  of  vehicle(8). 

f.  Direction  of  travel  of  each  unit. 

g.  Other  property  involved. 

h.  Environmental  conditions  existing 
at  the  time  of  the  accident. 

i.  A  narrative  description  of  the  events 
and  circumstances  leading  up  to  the 
time  of  impact,  and  immediately  after 
impact. 

2.  In  all  other  accidents,  the  drivers  or 
owners  of  motor  vehicles  involved 
should  be  required  to  immediately  notify 
the  police  of  the  jurisdiction  in  which 
the  accident  occurred.  This  includes,  but 
is  not  limited  to  accidents  involving:  (1) 
Fatal  or  nonfatal  personal  injury,  or  (2) 
damage  to  the  extent  that  any  motor 
vehicle  involved  cannot  be  driven  under 
its  own  power,  in  its  customary  manner, 
without  further  damage  or  hazard  to 
itself,  other  traffic  elements,  or  the 
roadway,  and  therefore  requires  towing. 

D.  Accident  investigation.  Each  State 
should  establish  a  plan  for  accident 
investigation  and  reporting  which 
should  meet  the  following  criteria: 

1.  Police  investigation  should  be 
conducted  of  all  accidents  as  identified 
in  section  IV.C.2  above.  Information 
gathered  should  be  consistent  with  the 
police  mission  of  detecting  and 
apprehending  law  violators,  and  should 
include,  as  a  minimum,  the  following; 


a.  Violation(8),  if  any  occuired,  cited 
by  section  and  subsection,  numbers  and 
titles  of  the  State  code,  that  (1) 
contributed  to  the  accident  where  the 
investigating  officer  has  reason  to 
believe  that  violations  were  committed 
regardless  of  whether  the  officer  has 
sufficient  evidence  to  prove  the 
violation(s);  and  (2]  for  which  the  driver 
was  arrested  or  cited. 

b.  Information  necessary  to  prove 
each  of  the  elements  of  the  offensefs)  for 
which  the  driver  was  arrested  or  cited. 

c.  Information,  collected  in 
accordance  with  the  program 
established  under  Highway  Safety 
Program  Standard  No.  15,  Police  Traffic 
Services,  section  I-D,  relating  to  human, 
vehicular,  and  highway  factors  causing 
individual  accidents,  injuries,  and 
deaths,  including  failure  to  use  safety 
belts. 

2.  Accident  investigation  teams  should 
be  established,  representing  different 
interest  areas,  such  as  police;  traffic; 
highway  and  automotive  engineering; 
medical,  behavioral,  and  social  sciences. 
Data  gathered  by  each  member  of  the 
investigation  team  should  be  consistent 
with  the  mission  of  the  member's 
agency,  and  should  be  for  the  purpose  of 
determining  probable  causes  of 
accidents,  injuries,  and  deaths.  These 
teams  should  conduct  investigations  of 
an  appropriate  sampling  of  accidents  in 
which  there  were  one  or  more  of  the 
following  conditions: 

a.  Locations  that  have  a  similarity  of 
design,  traffic  engineering 
characteristics,  or  environmental 
conditions,  and  that  have  a  significantly 
large  or  disproportionate  number  of 
accidents. 

b.  Motor  vehicles  or  motor  vehicle 
parts  that  are  involved  in  a  significantly 
large  or  disproportionate  number  of 
accidents  or  injury-producing  accidents. 

c.  Drivers,  pedestrians,  and  vehicle 
occupants  of  a  particular  age,  sex,  or 
other  grouping,  who  are  involved  in  a 
significantly  large  or  disproportionate 
number  of  motor  vehicle  traffic 
accidents  or  injuries. 

d.  Accidents  in  which  causation  or  the 
resulting  injuries  and  property  damage 
are  not  readily  explainable  in  terms  of 
conditions  or  circumstances  that 
prevailed. 

e  Other  factors  that  concern  State 
and  national  emphasis  programs. 

V.  Evaluation.  The  program  should  be 
evaluated  at  least  annuaUy  by  the  State 
Substance  of  the  evaluation  report 
should  be  guided  by  Chapter  V  of  the 
Highway  Safety  Program  Manual.  The 
National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
a  copy  of  the  evaluation  report. 
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Diane  K.  Stewl. 

Deputy  AdminisUvtor.  National  Highway 
Traffic  Safety  Administration. 

Rj\.  Barahart. 

Administrator.  Federal  Highway 
A  dministration. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[LR-181-84] 

Returns  Relating  to  Foreclosures  and 
AlMndonments  of  Security 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 


summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  requirement  of  reporting 
abandonments,  foreclosures,  and  other 
acquisitions  of  property  securing 
indebtedness.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  proposed 
rulemaking. 

dates:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered 
by  October  30. 1984.  The  regulations  are 
proposed  to  be  effective  for  acquisitions 
and  abandonments  of  property  after 
December  31, 1984. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-181-84).  Washington.  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT. 
Aiuiette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  N'W.. 
Washington.  D.C.  20224.  Attention:  CC: 
LR:T.  (202)  566-3238  (not  a  toll-free  call). 
SUPin^MENTARY  INFORMATION: 
Background 

The  regulations  provide  guidance 
concerning  information  returns  relating 
to  abandonments,  foreclosures,  and 
other  acquisitions  of  property  securing 
indebtedness  under  section  605OJ  of  the 
Internal  Revenue  Code  of  1954.  as  added 
to  the  Code  by  section  148  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  687,  26 
U.S.C.  6050J).  The  regulations  are  to  be 
issued  under  the  authority  contained  in 


section  7805  of  the  Internal  Revenue 
Code  of  1954  (88A  Stat.  917,  28  U.S.C. 

7805).  For  the  text  of  the  temporary 
regulations,  see  PR  Doc.  84-23133 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  provides  a  discussion  of  the 
rules.  In  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register  is  a 
notice  of  proposed  rulemaking  relating 
to  information  reporting  of  transfers  of 
security  to  persons  other  than  the  lender 
under  section  80501(f)  of  the  Internal 
Revenue  Code  of  1954.  as  added  to  the 
Code  by  section  148  of  the  Tax  Reform 
Act  of  1984  (98  Stat.  688.  26  U.S.C. 
60501(f)). 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  no  Regulatory 
Flexibility  Analysis  is  required  by 
Chapter  6  of  Tide  5.  United  States  Code. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on 
these  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington. 
DC.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
conrments  on  these  requirements  to 
OMB  also  send  copies  to  the  Service. 


Drafting  Infonnation 

The  principal  author  of  these 
regulations  is  Annettee  J.  Guarisco  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.601-1— 
1.6109-2 

Income  taxes,  Administration  and 
procedure,  Filing  requirements. 
Roscoe  L.  Egger.  Jr.. 

Commissioner  of  Internal  Revenue. 

[FR  Doc  »4-23132  Filed  8-30-«4.  8:45  am) 
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26  CFR  Part  1 

[LR-182-«41 

Returns  Relating  to  Transfers  of 
Security  to  Persons  Ottier  Ttian  the 
Lender 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
information  reporting  by  lenders  of  any 
transfer  of  property  that  is  security  for 
indebtedness  to  a  person  other  than  the 
lender.  This  action  is  necessary  because 
changes  to  the  applicable  law  were 
made  by  the  Tax  Reform  Act  of  1984. 
These  regulations  would  affect  any 
person  who,  in  connection  with  a  trade 
or  business,  lends  money  on  a 
nonrecourse  basis  that  is  secured  by 
property  (other  than  a  personal 
residence)  and  later  knows  or  has 
reason  to  know  of  any  transfer  of 
property  that  is  security  for  the 
indebtedness  of  a  person  other  than  the 
lender.  The  regulations  would  provide 
these  persons  with  the  guidance 
necessary  to  comply  with  the  law. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered 
by  October  30, 1984  The  regulations  are 
proposed  to  be  effective  for  any  transfer 
of  property  (other  than  a  personal 
residence)  that  is  security  for 
nonrecourse  indebtedness  after  the  date 
the  Treasury  decision  based  on  these 
proposed  rules  is  published  in  the 
Federal  Register . 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-182-e4).  Washington,  D.C.  20224. 
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FOR  FURTHER  INFORMATK>N  COMTACT 

Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  D.C.  20224,  Attention: 
CC:LR:T.  (202)  566-3238  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
regulations  relating  to  information 
reporting  by  lenders  of  any  transfer  of 
property  that  is  security  for 
indebtedness  to  a  person  other  than  the 
lender  under  section  6050j(f)  of  the 
Internal  Revenue  Code  of  1954,  as  added 
to  the  Code  by  section  14e  of  the  Tax 
Reform  Act  of  1984  (98  Stat.  688).  The 
regulations  are  to  be  issued  under  the 
authority  contained  in  sections  6050];f) 
and  7805  of  the  Internal  Revenue  Code 
of  1954  (98  STat,  688,  68A  Stat.  917.  26 
U.S.C.  6050J.  7805  respectively).  In  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  is  the  text 
of  temporary  regulations  relating  to 
<•  information  reporting  of  abandonments, 
foreclosures,  and  other  acquisitions  of 
property  securing  indebtedness  under 
section  6050J  of  the  Internal  Revenue 
Code  of  1954,  as  added  to  the  Code  by 

-  section  148  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  687).  The  text  of  the 
temporary  regulations  also  serves  as  the 
comment  document  for  the  notice  of 
proposed  rulemaking  published  in  the 

-  Proposed  Rules  section  of  this  issue  of 
,  the  Federal  Register. 

'  Explanation  of  Provisions 

Section  6050]  requires  information 
reporting  by  any  person  who,  in 
connection  with  a  trade  or  business, 
lends  money  secured  by  property,  and 
.who  later  either  acquires  an  interest  in 
,the  property  or  has  reason  to  know  that 
the  property  has  been  abandoned. 
Section  6050l(r)  provides  that,  to  the 
extent  the  Secretary  of  the  Treasury 
prescribes  by  regulation,  any  transfer  of 
property  that  is  security  for 
indebtedness  to  a  person  other  than  the 
lender  will  be  treated  as  an 
abandonment  for  purposes  of  the 
reporting  requirement. 

Under  the  proposed  rules  contained  in 
this  document,  any  lender  who  makes  a 
nonrecourse  loan  must  report  the 
transfer  of  the  property  securing  the 
loan  to  a  person  other  than  the  lender  if 
the  lender  knows  or  has  reason  to  know 
both  that  the  transfer  has  occurred  and 
that  the  entire  amount  of  the 
indebtedness  secured  by  the  property  is 
not  satisfied  in  connection  with  the 
transfer.  The  proposed  rules  define,  for 
purposes  of  the  reporting  requirement. 


when  lenders  know  or  have  reason  to 
know  of  a  transfer  in  which  less  than 
the  entire  amount  of  outstanding 
indebtedness  is  satisfied.  The  rules 
proposed  in  this  document  would  apply 
to  any  transfer  of  real  property  (other 
than  a  personal  residence)  and  any 
transfer  of  tangible  personal  property 
used  in  a  trade  or  business  or  held  for 
investment  after  the  date  the  Treasury- 
decision  based  on  these  proposed  rules 
is  published  in  the  Federal  Register. 

Alternative  rules  have  been 
considered.  For  example,  the  Service 
has  considered  requiring  reporting  under 
the  proposed  rule  described  in  the 
preceding  paragraph  only  in  those  cases 
where  the  lender  also  knows  or  has 
reason  to  know  one  or  more  of  the 
following  facts:  [1)  That  the  fair  market 
value  of  the  property  at  the  time  it  is 
transferred  is  less  than  the  outstanding 
indebtedness  secured  by  the  property; 
(2)  that  the  amount  of  cash 
consideration  (not  including  notes  or 
other  evidences  of  indebtedness)  paid 
by  the  third  party  to  the  borrower  at  the 
date  of  transfer  is  less  than  15  percent  of 
the  outstanding  indebtedness:  (3)  that 
the  amount  of  cash  consideration  plus 
the  fair  market  value  of  other  property 
(not  including  notes  or  other  evidences 
of  indebtedness)  paid  to  the  borrower  at 
the  date  of  transfer  is  less  than  15 
percent  of  the  outstanding  indebtedness; 
(4)  that  the  transfer  was  made  by  way  of 
gift:  and  (5)  that  the  transfer  was  made 
by  way  of  charitable  contribution. 

Comments  are  sought  on  the  proposed 
rule  as  well  as  the  alternatives  that  were 
considered  or  any  other  alternative. 
Such  comments  should  focus  on  the  type 
of  information  available  to  lenders  in 
the  ordinary  course  of  their  business. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  nile  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatorj'  Impact 
Analysis  is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comments,  the  Internal  Re%'enue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretive  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  no  Regulatory 
Flexibility  Analysis  is  required  by 
Chapter  6  of  Title  5,  United  States  Code. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 


the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  wrritten 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on 
these  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Internal  Revenue  Service.  .New 
Executive  Office  Building.  Washington. 
D.C.  20503.  The  Internal  Revenue 
Ser\ice  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Annette  J.  Guansco  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  m  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.6001-1— 
1.6109-2 

Income  taxes,  Administration  and 
procedure.  Filing  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
proposed  tofc^e  amended  as  follows; 

PART  1— [AMENDED] 

The  following  new  §  1  6050)-2  shall  be 
added  at  the  appropriate  place. 

§  1.6050J-2    Questions  and  answers 
concerning  infonnation  returns  relating  to 
any  transfer  of  property  which  secure* 
Indebtedness  to  a  person  other  than  the 
lender. 

The  following  questions  and  answers 
relate  to  the  reporting  requirement 
regarding  transfers  of  property  which 
secure  indebtedness  to  a  person  other 
than  the  lender  under  section  6050J(f)  of 
the  Internal  Revenue  Code  of  1954,  as 
added  by  section  148  of  the  Tax  Reform 
Act  of  1984  (98  Stat.  688) 

Q-1;  Under  what  circumstances  must 
a  lender  who  makes  a  nonrecourse  loan 
report  a  transfer  by  the  borrower  of  the 
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property  securing  the  loan  to  a  person 
other  than  the  lender? 

A-1:  If  a  lender  knows  or  has  reason 
to  know  that  property  (other  than  a 
personal  residence)  securing  a 
nonrecourse  loan  is  transferred  to  a 
person  other  than  the  lender  and  that 
the  entire  amount  of  the  outstanding 
indebtedness  owed  to  the  lender  is  not 
satisfied  in  connection  with  the  transfer, 
the  lender  is  required  to  report.  For 
purposes  of  this  question  and  answer,  a 
lender  knows  or  has  reason  to  know 
information  if — 

(a)  The  information  is  included  on  the 
books  and  records  of  the  lender  or  its 
agents  pertaining  to  the  loan,  or 

(b)  The  lender  or  its  agents,  or  the 
officers,  partners,  other  principals,  or 
employees  of  the  lender  or  its  agents, 
know  or  have  reason  to  know  such 
information  in  the  course  of  their 
ordinary  business  activities  on  behalf  of 
the  lender. 

Q-2:  If  a  lender  knows  or  has  reason 
to  know  of  a  transfer  described  in  the 
preceding  answer,  how  must  a  lender 
report? 

A-2:  A  lender  must  treat  the  transfer 
of  property  which  secures  the 
indebtedness  as  an  abandonment  of  the 
property  for  purposes  of  the  reportmg 
requirement.  The  lender  must  report 
according  to  the  rules  provided  in 
§  1.6050)-1T. 

Q-.3:  When  is  §  1.60501-2  effective? 

A-3:  Section  1.60501-2  is  effective  for 
transfers  of  property  after  the  date  the 
Treasury  decision  based  on  proposed 
5  1  60501-2  is  published  in  the  Federal 
Register. 
Roscoe  L.  Egger,  Jr., 

Comn!iss:oiier  of  Internal  Revenue. 

'f-S  Do:  M-231 31  Filed  8-30-W.  8:45  ami 
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26  CFR  Part  1 

[LR-195-781 

Certain  Returned  Magazines, 
Papert>acks,  or  Records 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  a 
method  of  accounting  for  certain  returns 
of  magazines,  paperbacks,  or  records. 
Changes  were  made  in  the  applicable 
law  by  the  Revenue  Act  of  1978.  The 
regulations  would  provide  the  public 
with  the  guidance  needed  to  comply 
with  the  Act  and  would  affect  all 
taxpayers  who  elect  to  use  the  method 
of  accounting  for  their  trades  or 


businesses  of  selling  magazines, 
paperbacks,  or  records. 
DATES:  Written  comments  and  requests 
fer  a  public  hearing  must  be  delivered  or 
mailed  by  October  30, 1984.  The 
amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  September  30. 1979. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
{LR-195-78),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20224, 
Attention:  CC:LR;T  (LR-195-78),  (202) 
566-3238,  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

Background   | 

This  document  contains  proposed 
amendments  lo  the  Income  Tax 
Regulations  (26  CFR  Part  1}  under 
section  458  of  the  Internal  Revenue 
Code  of  1954.  These  amendments  are 
proposed  to  reflect  the  changes  made  by 
section  372  of  the  Revenue  Act  of  1978 
(92  Stat.  2860)  and  are  to  be  issued 
under  the  authority  contained  in 
sections  7805  and  458  (b)(8)  and  (e)(5)  of 
the  Internal  Revenue  Code  of  1954  (68A 
Stat.  917;  92  Stat.  2861-2;  26  U.S.C.  7805. 
458  (b)(8)  and  (e)(5)). 

In  general,  section  372  of  the  Revenue 
Act  of  1978  permits  a  taxpayer  in  the 
trade  or  business  of  selling  magazines, 
paperbacks,  or  records  to  use  a  special 
method  of  accounting  for  the  return  of 
magazines,  paperbacks,  or  records  sold 
before  the  end  of  the  taxable  year  and 
returned  before  the  close  of  the 
merchandise  return  period  for  that 
taxable  year.  This  method  of  accounting 
is  available  only  to  those  taxpayers  who 
use  the  accrual  method  of  accounting  for 
the  trade  or  business  of  selling 
magazines,  paperbacks,  or  records  and 
who  make  an  election  to  use  section  458. 
Under  this  section,  a  taxpayer  may  elect 
to  exclude  from  gross  income  amounts 
attributable  to  the  qualified  sale  of 
magazines,  paperbacks,  or  records 
provided  the  merchandise  was  sold 
before  the  end  of  the  taxable  year  and 
returned  before  the  close  of  the 
merchandise  return  period.  The 
exclusion  is  available  only  if  the  original 
sale  was  a  qualified  sale.  In  order  to  be 
a  qualified  sale,  the  taxpayer  must  have, 
at  the  time  of  the  sale,  a  legal  obligation 
to  adjust  the  sales  price  of  merchandise 
that  is  not  sold  by  the  purchaser  and  the 
taxpayer  must  actually  make  an 
adjustment  to  the  sales  prices  of  the 
merchandise  because  of  the  purchaser's 


failure  to  resell  it.  Section  458  also 
provides  special  accounting  rules  for 
treatment  of  the  transitional  adjustment 
resulting  from  the  section  458  election. 

The  proposed  regulations  contain 
rules  that  determine  how  and  when  a 
suspense  account  established  under 
section  458(e)  must  be  taken  into 
account  by  the  transferee  in  the  case  of 
certain  transactions  where  there  is 
nonrecognition  of  gain  or  loss  to  either 
party  because  of  the  application  of 
subchapter  C  of  the  Internal  Revenue 
Code  of  1954.  These  rules  apply 
generally  to  transactions  where  there  is 
a  transfer  of  substantially  all  of  the 
assets  of  a  trade  or  business  in  which 
paperbacks  or  records  are  sold.  In 
general,  the  principles  of  section  381  and 
§  I.381(c)(4}-1  will  be  applied.  The 
proposed  regulations,  however,  take  no 
position  on  what  rules  apply  to  other 
transactions  described  in  section 
458(e)(5),  such  as,  for  example,  transfers 
involving  less  than  substantially  all  the 
assets  of  a  trade  or  business  in  which 
paperbacks  or  records  are  sold.  It  is 
anticipated  that  rules  applicable  to  such 
transactions  will  be  developed  by 
regulations,  rulings,  or  otherwise  as  the 
issues  arise. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
sjbmitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Special  Analyses 

The  Commission  of  Internal  Revenue 
has  determined  that  this  proposed  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required.  The  Secretary  of  the  Treasury 
has  certified  that  this  rule,  if  issued,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  is  not  required.  The  Secretary's 
certification  is  based  on  a  determination 
that  the  economic  impact  of  the 
regulation  flows  directly  from  the 
underlying  statute,  since  the  regulation 
prescribes  the  treatment  of  the  required 
suspense  account  in  transactions  where 
there  is  nonrecognition  of  gain  by 
reason  of  subchapter  C  of  chapter  1  of 
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the  Code  by  applying  principles 
contained  in  that  subchapter. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980. 
Comments  on  these  requirements 
I    should  be  sent  to  the  Office  of 

Information  and  Regulatory  Affairs  of 
O.MB.  Attention:  Desk  Officer  for 
Internal  Revenue  Service,  New 
Executive  Office  Building.  Washington 
D.C.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
(   comments  on  these  requirements  to 
I   OMB  also  send  copies  to  the  Service. 

'  Drafting  Information 

The  principal  author  of  these 
■.    proposed  regulations  is  Annette  J. 
Guansco  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
j   Service.  However,  personnel  from  other 
^    offices  of  the  Internal  Revenue  and  the 
Treasury  Department  participated  in 
developing  the  regulations,  on  matters  of 
both  substance  and  style. 

List  of  Subjects  in  26  CFR  1.441-1— 
1483-2 

Income  taxes.  Accounting.  Deferred 
compensation  plans. 

PART 1-{  AMENDED] 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  28  CFR 
Part  1  are  as  follows: 

Paragraph.  The  following  new  §  1458- 
.  1  shall  be  added  immediately  before 
§1.458-10: 

§  1.458-1    Exchiston  for  certain  returned 
,  magazines,  papert>8Ck8,  or  records. 

(a)  Introduction.  For  taxable  years 
beginning  after  September  30,  1979, 
section  458  allows  accrual  basis 
taxpayers  to  elect  to  use  a  method  of 
accounting  that  excludes  from  gross 
income  some  or  all  of  the  income 
attributable  to  qualified  sales  during  the 
taxable  year  of  magazines,  paperbacks, 
or  records  that  are  returned  before  the 
close  of  the  applicable  merchandise 
return  period  for  that  taxable  year.  Any 
amount  so  excluded  cannot  be  excluded 
or  deducted  from  gross  mcome  for  the 
taxable  year  in  which  the  merchandise 
is  returned  to  the  taxpayer.  For  the 
taxable  year  in  which  the  taxpayer  first 
uses  this  method  of  accounting,  the 
taxpayer  is  not  allowed  to  exclude  from 
gross  income  amounts  attributable  to 
merchandise  returns  received  during  the 


taxable  year  that  would  have  been 
excluded  from  gross  income  for  the  prior 
taxable  year  had  the  taxpayer  used  this 
method  of  accounting  for  such  prior 
year.  (See  paragraph  (e)  of  this  section 
for  rules  describing  how  this  amount 
should  be  taken  into  account.)  The 
election  to  use  this  method  of 
accounting  shall  be  made  in  accordance 
with  the  rules  contained  in  section 
458(c)  and  in  §  1.458-10  and  this  section. 
A  taxpayer  who  does  not  elect  to  use 
this  method  of  accounting  can  reduce 
income  for  such  returned  merchandise 
only  for  the  taxable  year  in  which  the 
merchandise  is  actually  returned  unsold 
by  the  purchaser. 

(b)  Definitions — (1)  Magazine.  The 
term  "magazine"  means  a  publication, 
usually  paper-backed  and  sometimes 
illustrated,  that  is  issued  at  regular 
intervals  and  contains  stories,  poems, 
articles,  features,  etc.  This  term  includes 
periodicals,  but  does  not  include 
newspapers  or  volumes  of  a  single 
publication  issued  at  various  intervals. 

(2)  Paperback.  The  term  "paperback" 
means  a  paperback  book  other  than  a 
magazine.  Unlike  a  hardback  book, 
which  usually  has  stiff  front  and  back 
covers  that  enclose  pages  bound  to  a 
separate  spine,  a  paperback  book  is 
characterized  by  a  flexible  outer  cover 
to  which  the  pages  of  the  book  are 
directly  affixed.  If  an  item  satisfies  the 
definitions  of  both  magazines  and 
paperbacks,  if  is  to  be  treated  as  a 
paperback  for  purposes  of  this  section. 

(3)  Record.  The  term  "record"  means 
a  disc,  tape,  or  similar  item  on  which 
musical,  spoken  or  other  sounds  are 
recorded,  but  does  not  include  an  item 
that  also  contains  a  visual  recording. 
However,  the  term  does  not  mclude 
blank  records,  tapes,  etc..  on  which  it  is 
expected  the  ultimate  purchaser  will 
record.  The  following  items,  provided 
they  carry  pre-recorded  sound,  are 
examples  of  "records":  cassettes,  eight 
track  tapes,  reel-to-reel  tapes,  cylinders, 
and  flat  discs. 

(4)  Qualified  sale.  In  order  for  a  sale 
to  be  considered  a  qualified  sale,  both  of 
the  following  conditions  must  be  met: 

(i)  The  taxpayer  must  be  under  a  legal 
obligation  (as  determined  by  applicable 
State  law),  at  the  time  of  sale,  to  adjust 
the  sales  price  of  the  magazine, 
paperback,  or  record  on  account  of  the 
purchaser's  failure  to  resell  it;  and 

(ii)  The  taxpayer  must  actually  adjust 
the  sales  price  of  the  magazine, 
paperback,  or  record  to  reflect  the 
purchaser's  failure  to  resell  the 
merchandise.  The  following  are 
examples  of  adjustments  to  the  sale 
price  of  unsold  merchandise:  cash 
refunds,  credits  to  the  account  of  the 
purchaser,  and  repurchases  of  the 


merchandise.  The  adjustment  need  not 
be  equal  to  the  full  amount  of  the  sales 
price  of  the  item.  However,  a  markdown 
of  the  sales  price  under  an  agreement 
whereby  the  purchaser  continues  to  hold 
the  merchandise  for  sale  or  other 
disposition  (other  than  solely  for  scrap) 
does  not  constitute  an  adjustment 
resulting  from  a  failure  to  resell. 

(5)  Merchandise  return  period — (i)  In 
general.  Unless  the  taxpayer  elects  a 
shorier  period,  the  "merchandise  return 
period"  is  the  period  that  ends  2  months 
and  15  days  after  the  close  of  the 
taxable  year  for  sales  of  magazines  and 
4  months  and  15  days  after  the  close  of 
the  taxable  yer  for  sales  of  paperbacks 
and  records. 

(ii)  Election  to  use  shorter  period.  The 
taxpayer  may  select  a  shorter 
merchandise  return  period  than  the 
applicable  period  set  forth  in  paragraph 
(b)(5)(i)  of  this  section. 

(iii)  Change  in  merchandtse  return 
period.  Any  change  in  the  merchandise 
return  period  after  its  initial 
establishment  will  be  treated  as  a 
change  in  method  of  accounting. 

(c)  Amount  of  the  exclusion— {\)  In 
general.  The  amount  of  exclusion  with 
respect  to  any  quahfied  sale  is  equal  to 
the  lesser  of — 

(i)  The  amount  covered  by  the  legal 
obligation  referred  to  in  paragraph 
(b)(4)(i)  of  this  section,  or 

(ii)  The  amount  of  the  adjustment 
agreed  to  by  the  taxpayer  before  the 
close  of  the  merchandise  return  period. 

(2)  Price  adjustment  in  excess  of  legal 
obligation.  The  excess,  if  any.  of  the 
amount  described  in  paragraph  (c)(l)(ii) 
of  this  section  over  the  amount 
described  in  paragraph  (c)(l)(i)  of  this 
section  should  be  excluded  in  the 
taxable  year  in  which  it  is  properly 
accurable  under  section  461. 

(d)  Return  of  the  merchandise — (1)  In 
general.  The  exclusion  from  gross 
income  allowed  by  section  458  applies 
with  respect  to  a  qualified  sale  of 
merchandise  only  if  the  seller  receives, 
before  the  close  of  the  merchandise 
return  period,  either — 

(i)  The  physical  return  of  the 
merchandise,  or 

(ii)  Satisfactory  evidence  that  the 
merchandise  has  not  been  and  will  not 
be  resold  (as  defined  in  paragraph  (d)(2) 
of  this  setion). 

For  the  purpose  of  this  paragraph. 
evidence  of  a  return  received  by  an 
agent  of  the  seller  (other  than  the 
purchaser  who  purchased  the 
merchandise  from  the  seller)  will  be 
considered  to  be  received  by  the  seller 
at  the  time  the  agent  receives  the 
merchandise  or  evidence. 
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(2)  Satisfactory  evidence.  Evidence 
that  merchandise  has  not  been  and  will 
not  be  resold  is  satisfactory  only  if  the 
seller  receives 

(i)  Physical  return  of  some  portion  of 
the  merchandise  [e.g..  covers)  provided 
under  either  the  agreement  between  the 
seller  and  the  purchaser,  or  the  practice 
of  the  industry,  such  return  indicates 
that  the  purchaser  has  not  sold  and  will 
not  resell  the  merchandise,  or 

(ii)  A  written  statement  from  the 
purchaser  specifying  the  quantities  of 
each  title  not  resold  provided  either — 

(A)  The  statement  contains  a 
representation  that  the  items  specified 
will  not  be  resold  by  the  purchaser,  or 

(B)  The  past  dealings,  if  any.  between 
the  parties  and  the  practice  of  the 
industry  indicates  that  such  statement 
constitutes  a  promise  by  the  purchaser 
not  to  resell  the  items. 

(3)  Retention  of  evidence.  In  the  case 
of  a  return  of  merchandise  (described  in 
paragraph  (d)(l)(i)  of  this  section)  or 
portion  thereof  (described  in  paragraph 
(d)(2)(i)  of  this  section),  the  seller  has  no 
obligation  to  retain  physical  evidence  of 
the  returned  merchandise  or  portion 
thereof  so  long  as  there  is  documentary 
evidence  that  describes  the  quantity  of 
physical  items  returned  to  the  seller  and 
that  indicates  that  the  items  were 
returned  before  the  close  of  the 
merchandise  return  period. 

(e)  Transitional  adjustment —  (1)  In 
general.  An  election  to  change  from 
some  other  method  of  accounting  for  the 
return  of  magazines,  paperbacks,  or 
records  to  the  method  of  accounting 
described  in  section  458  is  a  change  in 
method  of  accounting  that  requires  a 
transitional  adjustment.  Section  458 
provides  special  rules  for  transitional 
adjustments  that  must  be  taken  into 
account  as  a  result  of  this  change.  See 
paragraph  (e)(2)  of  this  section  for 
special  rules  applicable  to  magazines 
and  paragraph  (e)  (3)  and  (4)  of  this 
section  for  special  rules  applicable  to 
paperbacks  and  records. 

(2)  Magazines:  5-year  spread  of 
decrease  in  taxable  Income.  For 
taxpayers  who  have  elected  to  use  the 
method  of  accounting  described  in 
section  458  to  account  for  returned 
magazines  for  a  taxable  year,  section 
458(d)  and  this  subparagraph  provide  a 
special  rule  for  taking  into  account  any 
decrease  in  taxable  income  resulting 
from  the  adjustment  required  by  section 
481(a)(2).  Under  these  provisions,  one- 
fifth  of  the  transitional  adjustment  shall 
be  taken  into  account  in  the  taxable 
year  of  the  change  and  in  each  of  the  4 
succeeding  taxable  years.  For  example, 
if  the  application  of  section  481(a)(2) 
would  produce  a  decrease  in  taxable 
income  of  $50  for  1980,  the  year  of 


change,  then  $10  (one-fifth  of  $50)  shall 
be  taken  into  account  as  a  decrease  in 
taxable  income  for  1980, 1981, 1982. 
1983,  and  1964. 

(3)  Suspense  account  for  paperbacks 
and  records — (i)  In  general.  For 
taxpayers  who  have  elected  to  use  the 
method  of  accounting  described  in 
section  458  to  account  for  returned 
paperbacks  and  records  for  a  taxable 
year,  section  458(e)  provides  that,  in  lieu 
of  applying  section  481.  an  electing 
taxpayer  shall  establish  a  separate 
suspense  account  for  its  paperback 
business  and  its  records  business.  The 
initial  opening  balance  of  the  suspense 
account  is  described  in  paragraph 
(e)(3)(ii)(A)  of  this  section.  An  initial 
adjustment  to  gross  income  for  the  year 
of  election  is  described  in  paragraph 
(e)(3)(ii)(B)  of  this  section.  Annual 
adjustments  to  the  suspense  account  are 
described  in  paragraph  (e){3)(iii)(A)  of 
this  section.  Gross  income  adjustments 
are  described  in  paragraph  (e)(3)(iii)(B) 
of  this  section.  Examples  are  provided  in 
paragraph  (e)(4)  of  this  section.  The 
effect  of  the  suspense  account  is  to  defer 
all.  or  some  part,  of  the  deduction  of  the 
transitional  adjustment  until  the 
taxpayer  is  no  longer  engaged  in  the 
trade  or  business  of  selling  paperbacks 
or  records,  whichever  is  applicable. 

(ii)  Establishing  a  suspense  account — 
(A)  Initial  opening  balance.  To  compute 
the  initial  opening  balance  of  the 
suspense  account  for  the  first  taxable 
year  for  which  an  election  is  effective, 
the  taxpayer  must  determine  the  section 
458  amount  (as  defined  in  paragraph 
(e)(3)(ii)(C)  of  this  section)  for  each  of 
the  three  preceding  taxable  years.  The 
initial  opening  balance  of  the  account  is 
the  largest  such  section  458  amount. 

(B)  Initial  year  adjustment.  If  the 
initial  opening  balance  in  the  suspense 
account  exceeds  the  section  458 
amounts  (as  defined  in  paragraph 
(e)(3)(ii)(C)  of  this  section)  for  the 
taxable  year  immediately  preceding  the 
year  of  election,  such  excess  is  included 
in  the  taxpayer's  gross  income  for  the 
first  taxable  year  for  which  the  election 
was  made. 

(C)  Section  458  amount.  For  purposes 
of  paragraph  (e)(3)(ii),  the  section  458 
amount  for  a  taxable  year  is  the  dollar 
amount  of  merchandise  returns  that 
would  have  been  excluded  from  gross 
income  under  section  458(a)  for  such 
taxable  year  if  the  section  458  election 
had  been  in  effect  for  such  taxable  year. 

(iii)  Annual  adjustments — (A) 
Adjustment  to  the  suspense  account. 
Adjustments  are  made  to  the  suspense 
account  each  year  to  account  for 
fluctuations  in  merchandise  returns.  To 
compute  the  annual  adjustment,  the 
taxpayer  must  determine  the  amount  to 


be  excluded  under  the  election  from 
gross  income  under  section  458(a)  for 
the  taxable  year.  If  the  amount  is  less 
than  the  opening  balance  in  the 
suspense  account  for  the  taxable  year, 
the  balance  in  the  suspense  account  is 
reduced  by  the  difference.  Conversely,  if 
such  amount  is  greater  than  the  opening 
balance  in  the  suspense  account  for  the 
taxable  year,  the  account  is  increased 
by  the  difference  (but  not  to  an  amount 
in  excess  of  the  initial  opening  balance 
described  in  paragraph  (e)(3)(ii)(A)  of 
this  section).  Therefore,  the  balance  in 
the  suspense  account  will  never  be 
greater  than  the  initial  opening  balance 
in  the  suspense  account  determined  in 
paragraph  (e)(3)(ii)(A)  of  this  section. 
However,  the  balance  in  the  suspense 
account  after  adjustments  may  be  less 
than  this  initial  opening  balance  in  the 
suspense  account. 

(B)  Gross  income  adjustments. 
Adjustments  to  the  suspense  account  for 
years  subsequent  to  the  year  of  the 
election  also  produce  adjustments  in  the 
taxpayer's  gross  income.  Adjustments 
which  reduce  the  balance  in  the 
suspense  account  reduce  gross  income 
for  the  year  in  which  the  adjustment  to 
the  suspense  account  is  made. 
Adjustments  which  increase  the  balance 
in  the  suspense  account  increase  gross 
income  for  the  year  in  which  the 
adjustment  to  the  suspense  account  is 
made. 

(4)  Examples,  (i)  The  provisions  of 
paragraph  (e)  (3)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (ij.  Assume  that  X  corporation,  a 
paperback  distributor,  makes  a  timely  section 
458  election  for  its  taxable  year  ending 
December  31. 1980.  Assume  also  that  if  the 
election  had  been  in  effect  for  the  taxable 
years  ending  on  December  31. 1977, 1978,  and 
1979.  the  dollar  amounts  of  the  qualifying 
returns  would  have  been  $5.  $8.  and  $6. 
respectively.  Under  these  facts,  the  initial 
opening  balance  of  X's  suspense  account  on 
January  1. 1980  is  $8.  the  largest  of  these 
amounts.  Since  the  initial  opening  balance 
(S8).  Is  larger  than  the  qualifying  returns  for 

1979  ($6),  the  initial  adjustment  to  gross 
income  for  1980  is  S2  (S8-$6). 

Example  (2].  Assume  the  same  facts  as  in 
example  |1).  Assume  also  that  X  has  $5  in 
qualifying  returns  for  its  taxable  year  ending 
December  31. 1980.  Under  these  facts,  X  must 
reduce  its  suspense  account  by  $3,  which  is 
the  excess  of  the  opening  balance  (S8)  over 
the  amount  of  qualifying  returns  for  the  1980 
taxable  year  ($5).  X  should  also  reduce  its 
gross  income  for  1980  by  $3.  Thus,  the  net 
amount  excludable  from  gross  income  for  the 

1980  taxable  year  after  taking  into  account 
the  qualifying  returns,  the  gross  income 
adjustment,  and  the  initial  year  adjustment  is 
$6(S3+S5-$2). 

Example  (31  Assume  the  same  facts  as  in 
example  (2).  Assume  also  that  X  has 
qualifying  returns  of  $7  for  its  taxable  year 
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ending  December  31,  1981.  Under  these  facts. 
X  must  increase  its  suspense  account  balance 
by  S2.  which  is  the  excess  of  the  amount  of 
qualifying  returns  for  1961  ($7)  over  X's 
opening  balance  in  the  suspense  account  ($5). 
X  must  also  increased  its  gross  income  by  $2. 
Thus,  the  net  amount  excludable  from  gross 
income  for  the  1981  taxable  year  after  taking 
into  account  the  qualifymg  returns  and  the 
gross  income  adjustment  is  $5  ($7 -$2). 

Example  (4).  Assume  the  same  facts  as  in 
example  (3),  Assume  also  that  X  has 


qualifying  returns  of  $10  for  its  taxable  year 
ending  December  31, 1982.  Under  these  facts 
the  opening  balance  in  X's  sf^pense  account 
of  $7  will  not  be  increased  in  excess  of  the 
initial  opening  balance  ($8).  A  must  also 
increase  gross  mcome  by  $1  Thus,  the  net 
amount  excludable  from  gross  income  for  the 
1982  taxable  year  is  $9  ($10-$1), 

(ii)  Examples  (1)  through  (4)  may  be 
summarized  by  the  following  table: 


Years  andmg  December  3" 

1977 

1978 

1979     ^  1960  ' 

1961 

1962 

Facts 

Oualitywig  returns  chxing  mefc*wn*se  return  penod  lor  the  iM- 
atxe  year  _ 

SS 

$8 

se 

SS 



t7 

$10 

Aii|ustment  tc  Suspense  account 

Operiir)g  balance    

8 

J3) 

5 
2 

7 

AidilKXi  10  account ' „  , 

Fleaucliofi  tci  account  ' 



Opening  balance  for  next  year 



5 

7 

S 

Amount  excludable  frorri  incomei 

Iniiiai  year  adiustment      „„ _. 



(2) 
S 

Amoonl  exctudabte  as  qualiVng  m^^*ni  m  merchandise  return 
ppnod 

AdtusiPDent  tor  increase  in  suspense  account 

Adjustment  tor  dec-ease  m  suspense  accourtl. 

•—*"•—— 

7 
(2) 

10 

(1) 

Net  amount  excludatue  tor  the  yeaf    _ „.. 



e 

5 

9 

'  Vear  of  ctiange 

^u^L^  ""^  Oualrfying  returns  dunng  t^e  morcJiandise  returr  penod  exceed  tt»  openmo  balance   the  aadt,or  .s  not  to 
cause  tne  suspense  account  to  exceed  the  i.-ntiai  opeo-nc  balance  ""ance   ine  aoOTor  .8  not  to 

» Appl.es  when  quanfyinfl  retuTTs  durmg  ttie  merc-wxl.se  -eturr  oe'KDd  ire  tes$  tt>ar  t^«  opening  balance 


(f)  Subchapter  C  transactions — (1) 
General  rule.  If  a  transfer  of 
substantially  all  the  assets  of  a  trade  or 
business  in  which  paperbacks  or  records 
are  sold  is  made  to  an  acquiring 
corporation,  and  if  the  acquiring 
corporation  determines  its  basis  in  these 
assets,  in  whole  or  part,  with  reference 
to  the  basis  of  these  assets  in  the  hands 
of  the  transferor,  then  for  the  purposes 
of  section  458(e)  the  principles  of  section 
381  and  §  1.381(c)(4H  will  apply.  The 
application  of  this  rule  is  not  limited  to 
the  transactions  described  in  section 
381(a).  Thus,  the  rule  also  applies,  for 
example,  to  transactions  described  in 
section  351. 

(2)  Special  rules.  If,  in  the  case  of  a 
transaction  described  in  paragraph  (f)(1) 
of  this  section,  an  acquiring  corporation 
acquires  assets  that  were  used  in  a 
trade  or  business  that  was  not  subject  to 
a  section  458  election  from  a  transferor 
that  is  owned  or  controlled  directly  (or 
indirectly  through  a  chain  of 
corporations)  by  the  same  interests,  and 
if  the  acquiring  corporation  uses  the 
acquired  assets  in  a  trade  or  business 
for  which  the  acquiring  corporation  later 
makes  an  election  to  use  section  458. 
then  the  acquiring  corporation  must 
establish  a  suspense  account  by  taking 
into  account  not  only  its  own  experience 
but  also  the  transferor's  experience 
when  the  transferor  held  the  assets  in  its 


trade  or  business.  Furthermore,  the 
transferor  is  not  allowed  a  deduction  or 
exclusion  for  merchandise  returned  after 
the  date  of  the  transfer  attributable  to 
sales  made  by  the  transferor  before  the 
date  of  the  transfer  Such  returns  shall 
be  considered  to  be  received  by  the 
acquiring  corporation 

(3)  Example.  The  provisions  of 
paragraph  [^[1]  of  this  section  may  be 
illustrated  by  the  following  example. 

Example.  Corporation  S,  a  calendar 
year  taxpayer,  is  a  wholly  owned 
subsidiary  of  Corpoiation  P,  a  calendar 
year  taxpayer.  On  December  31, 1982,  S 
acquires  from  P  substantially  all  of  the 
assets  used  in  a  trade  or  business  in 
which  records  are  sold.  P  had  not  made 
an  election  under  section  458  with 
respect  to  the  qualified  sale  of  records 
made  in  connection  with  that  trade  or 
business.  S  makes  an  election  to  use 
section  458  for  its  taxable  year  ending 
December  31,  1983.  for  the  trade  or 
business  in  which  the  acquired  assets 
are  used.  Assume  that  Ps  qualified 
record  returns  within  the  4  month  and  15 
day  merchandise  return  period  following 
the  1980  and  1981  taxable  years  were 
$150  and  S170  respectively.  Assume 
further  that  S's  qualified  record  returns 
during  the  merchandise  return  period 
following  1982  were  $160.  S  must 
establish  a  suspense  account  by  taking 
into  account  both  P's  and  S's  experience 


for  the  3  immediately  preceding  taxable 
years.  Thus,  the  initial  opening  balance 
of  S's  suspense  account  is  $170.  S  must 
also  make  an  initial  year  adjustment  of 
SIO  ($170-$160),  which  S  must  include  in 
income  for  S's  taxable  year  ending 
December  31, 1983.  P  is  not  entitled  to  a 
deduction  or  exclusion  for  merchandise 
received  after  the  date  of  the  transfer 
(December  31, 1982)  attributable  to  sales 
made  by  the  transferor  before  the  date 
of  transfer.  Thus,  P  is  not  entitled  to  a 
deduction  or  exclusion  for  the  $160  of 
merchandise  received  by  S  during  the 
first  4  months  and  15  days  of  1983. 

(g)  Adjustment  to  inventory  and  cost 
of  goods  sold.  If  a  taxpayer  makes 
adjustments  to  gross  receipts  for  a 
taxable  year  under  the  method  of 
accounting  described  in  section  458,  the 
taxpayer  may  also  be  required  to  make 
appropriate  ccresponding  adjustments 
to  purchases  or  '-.losing  inventory  and  to 
cost  of  goods  sold  for  the  same  taxable 
year.  Such  adjustments  will  be  required, 
for  example,  where  the  taxpayer  holds 
the  merchandise  returned  for  resale  and 
where  the  taxpayer  is  entitled  to  receive 
a  price  adjustment  from  the  person  or 
entity  that  sold  the  merchandise  to  the 
taxpayer. 
Roscoe  L.  Egger,  )r., 

Commsssioner  of  Internal  Revenue. 

[FR  Doc  84-23135  Filed  ft-30-84.  8.45  am) 
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26  CFR  Part  1 

[LR-107-84] 

Collapsible  Corporations 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  i^lemaking. 

SUMMARY:  This  document  contains  a 
notice  of  proposed  rulemaking  to  amend 
the  income  tax  regulations  under  section 
341.  relating  to  collapsible  corporations, 
to  reflect  amendments  to  that  section 
made  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA)  and 
the  Tax  Reform  Act  of  1984  (1984  Act) 
The  1984  Act  amended  the  definition  of 
a  collapsible  corporation  in  section 
341(b)(1)  and  modified  the  limitation  in 
section  341(d)(2]  on  the  application  of 
section  341  to  gain  recognized  upon  the 
sale  or  exchange  of  slock,  or  a 
distribution  with  respect  to  stock,  of  a 
collapsible  corporation.  These  proposed 
amendments  to  the  regulations  will 
provide  the  public  with  guidance  needed 
to  comply  with  the  law. 


34524  Federal  Register  /  Vol.  49,  No.  171  /  Friday,  August  31.  1984  /  Proposed  Rules 


dates: 

Proposed  Effective  Date 

The  amendments  to  the  regulations 
reflecting  the  1984  Act  are  proposed  to 
be  effective  for  sales  or  exchanges  of 
stock,  or  distributions  with  respect  to 
stock,  of  a  corporation  occurring  after 
July  18, 1984.  A  modification  to  §  1.341- 
4(a)  is  proposed  to  be  effective  in  the 
case  of  stock  acquired  after  June  22, 
1984.  and  before  January  1, 1988.  An 
amendment  conforming  §  1.341-l(b)  to 
TEFRA  is  proposed  to  be  generally 
effective  for  distributions  after  August 
31,  1982. 

Dates  for  Comments  and  Requests 

Written  comments  and  requests  for  a 
public  hearing  muit  be  delivered  or 
mailed  by  October  30, 1984. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-107-84),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michel  A.  Daze  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington, 
DC.  20224  (Attention:  CC:LR:T)  (202- 
566-3458,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CP"R  Part  1)  under 
section  341  of  the  Internal  Revenue 
Code  of  1954.  These  amendments  are 
proposed  to  conform  the  regulations  to 
section  222(e)(5)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (96 
Stat.  480)  (TEFRA)  and  sections  65  and 
1001  (a)(1)  and  (b)(2)  of  the  Tax  Reform 
Act  of  1984  (98  Stat.  498,  1011)  (1984 
Act).  The  proposed  amendments  are  to 
be  issued  under  the  authority  contained 
in  Code  sections  341(d)  and  7805  (98 
Stat.  498,  26  U.S.C.  341(d);'  68A  Stat.  917, 
26  U.S.C.  7805,  respectively). 

Gain  Treated  as  Ordinary  Income 

Under  section  341(a),  the  entire  gain 
from  the  sale  or  exchange  of  stock  of  a 
collapsible  corporation,  including  a 
complete  or  partial  liquidation,  or  from  a 
distribution  by  a  collapsible  corporation 
that  is  treated  under  section  301(c)(3)(A) 
as  gain  from  the  sale  or  exchange  of 
property,  is  considered  as  ordinary 
income.  Paragraph  (2)  of  section  341(a) 
was  amended  by  section  222(e)(5)  of 
TEFRA  to  conform  section  341(a)  with 
other  amendments  to  the  Code  relating 
to  distributions  in  partial  liquidation. 
The  provisions  of  §  1.341-b,  which  treat 
gain  recognized  as  ordinary  income,  are 
proposed  to  be  amended  to  reflect  this 
amendment  to  section  341(a)  by  TEFRA. 


Section  341(a)  converts  only  long-term 
capital  gain  to  ordinary  income.  As 
amended  by  section  1001(a)(1)  of  the 
1984  Act,  section  1222(3)  defines  long- 
term  capital  gain  as  gain  from  the  sale 
or  exchange  of  a  capital  asset  held  for 
more  than  6  months,  effective  for 
property  acquired  after  June  22, 1984, 
and  before  January  1, 1988.  Section 
1001(b)(2)  of  the  1984  Act  makes  a 
conforming  amendment  to  section 
341(a).  This  Lmilation  on  the  application 
of  section  341  is  reflected  in  a  proposed 
amendment  to  §  1.341-4(a). 

Collapsible  Corporation  Defined 

Before  the  1984  Act,  a  collapsible 
corporation  was  generally  defined  as  a 
corporation  formed  or  availed  of 
principally  for  the  manufacture, 
construction,  production,  or  purchase  of 
certain  types  of  property  with  a  view  to 
the  sale  or  exchange  of  stock  (including 
liquidation  of  the  corporation),  or  a 
distribution  to  shareholders,  before  the 
realization  by  the  corporation  of  a 
"substantial  part"  of  the  taxable  income 
to  be  derived  from  such  property. 
Several  courts  have  disagreed  as  to 
whether  the  term  "substantial  part" 
should  be  interpreted  by  reference  to 
taxable  income  realized  from  the 
property  before  the  collapse  (sale, 
exchange,  or  distribution),  or  to  taxable 
income  remaining  to  be  realized  after 
the  collapse. 

The  rule  that  a  corporation  is  not 
collapsible  if  the  amount  of  taxable 
income  realized  before  the  collapse  is 
substantial  in  relation  to  the  total 
taxable  income  to  be  derived  from  the 
property  has  been  consistently  followed 
by  the  Tax  Court  and  adopted  by  two 
Circuit  Courts  of  Appeal.  Commissioner 
V.  Kelley.  32  T.C.  135  (1959),  affd  293 
F.2d  904  (5th  Cir.  1961);  Zongker  v. 
Commissioner.  39  T.C.  1046  (1963),  aff'd. 
334  F.2d  44  (10th  Cir.  1964);  Day  v. 
Commissioner.  55  T.C.  257  (1970).  After 
Kelley,  a  corporation  could  avoid 
collapsible  status  by  realizing  as  little  as 
one-third  of  the  taxable  income  to  be 
derived  from  its  property.  In  contrast, 
the  Third  Circuit  has  held  that  the 
amount  of  taxable  income  realized  could 
not  be  substantial  unless  only  an 
insubstantial  part  to  be  derived  from  the 
property  remained  unrealized.  Abbott  v. 
Commissioner.  258  F.2d  537  (3d  Cir. 
1957).  After  first  adhering  to  the  Third 
Circuit's  position  in  Abbott  (Rev.  Rul. 
62-12, 1962-1  C.B.  321),  the  Service  has 
acquiesced  in  several  decisions  of  the 
Tax  Court  that  refer  to  the  income 
realized  before  the  collapse  (Rev.  Rul. 
72-48,  1972-1  C.B.  102). 

The  1984  Act  amends  the  definition  of 
a  collapsible  corporation  to  require  that 
a  corporation  realize  at  least  two-thirds 


of  the  taxable  income  to  be  derived  from 
the  property  in  order  to  avoid 
collapsible  status.  The  intent  is  to  adopt 
the  view  that  less  than  a  substantial 
part  must  remain  unrealized  at  the  time 
of  the  collapse  and  to  replace  the  Abbott 
interpretation  with  a  more  definite 
standard.  H.R.  Rep.  No.  432.  98  Cong.,  2d 
Sess.  1382-3  (1984).  This  standard  is 
reflected  in  proposed  amendments  to 
§§  1.341-2  and  1.341-5. 

Seventy  Percent  Limitation 

Even  if  a  corporation  is  collapsible, 
section  341(d)(2).  as  amended  by  the 
1984  Act,  provides  that  section  341  will 
not  apply  to  gain  recognized  during  a 
taxable  year  by  a  shareholder  unless 
more  than  70  percent  of  such  gain  is 
attributable  to  property  described  in 
section  341(b)(1)  (collapsible  property). 
If  70  percent  or  less  of  the  gain  is 
attributable  to  collapsible  property, 
none  of  the  gain  is  subject  to  section  341, 
If  more  than  70  percent  is  so 
attributable,  the  entire  gain  is  treated  as 
ordinary  income,  absent  any  other 
limitation  on  the  application  of  section 
341.  If  property  is  manufactured, 
constructed,  produced,  or  purchased  by 
a  corporation  with  the  proscribed  view, 
but  the  collapsible  event  occurs  after  the 
realization  of  two-thirds  of  the  taxable 
income  to  be  derived  from  the  property, 
then  the  property  is  not  collapsible 
property  for  purposes  of  the  70  percent 
limitation.  Section  341(d)  was  further 
amended  to  provide  that,  in  determining 
whether  property  is  described  in  section 
341(b)(1)  for  purposes  of  applying  the  70 
percent  limitation,  all  property 
described  in  section  1221(1)  is  to  be 
treated,  to  the  extent  provided  in 
regulations,  as  one  item  of  property. 

Under  §  1.341-4(c)(2),  the  gain 
attributable  to  collapsible  property  is 
the  excess  of  the  recognized  gain  of  a 
shareholder  with  respect  to  stock  in  a 
collapsible  corporation  over  the  gain 
which  the  shareholder  would  have 
recognized  if  the  collapsible  property 
had  not  been  manufactured, 
constructed,  produced,  or  purchased. 
Thus,  as  the  number  of  items  of  property 
with  respect  to  which  a  corporation  has 
realized  two-thirds  of  the  taxable 
income  to  be  derived  therefrom 
increases,  the  amount  of  the 
shareholder's  gain  attributable  to 
collapsible  property  decreases.  Under 
§  1.341-2(a)(4),  if  property  is  a  unit  of  an 
integrated  project  involving  several 
properties  similar  in  kind,  a 
determination  of  the  amount  t)f  taxable 
income  realized  is  made  by  reference  to 
the  aggregate  of  the  properties 
constituting  the  single  project.  Congress 
was  concerned  that  the  70  percent 
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limitation  would  prevent  the  application 
of  section  341  in  some  cases  when  a 
corporation  has  not  realized  in  the 
aggregate  two-thirds  of  the  taxable 
income  from  separate  projects 
consisting  of  section  1221(1)  property, 
but  with  respect  to  an  individual  project 
the  corporation  has  realized  two-thirds 
of  the  taxable  income  to  be  derived 
therefrom.  H.R.  Rep.  No.  431,  supra,  at 
1383.  Therefore,  the  Secretary  was 
authorized  to  promulgate  regulations 
treating  all  property  described  in  section 
1221(1)  as  one  item  of  property.  H.R. 
Rep.  No.  861.  98th  Cong.,  2d  Sess.  848 
:    (1984). 

Accordingly,  new  paragraphs  (c)(4) 
through  (c)|8)  are  proposed  to  be  added 
to  §  1.341^.  Paragraph  (c)(4)  provides 
that  section  1221(1)  property  that  is  also 
collapsible  property,  without  regard  to 
whether  two-thirds  of  the  taxable 
income  to  be  derived  from  such  property 
has  been  realized,  is  aggregated  and 
treated  as  one  item  of  property.  Thus, 
separate  projects  that  consist  of  such 
section  1221(1)  property  are  aggregated 
and  treated  as  a  single  item  of  property. 
If.  after  applying  the  aggregation  rules  of 
paragraph  (c)(4).  the  corporation  has 
realized  less  than  two-thirds  of  the 
taxable  income  to  be  derived  from  the 
aggregated  property,  the  aggregated 
property  is  treated  as  property 
described  in  section  341(b)(1)  for  the 
purpose  of  applying  the  seventy  percent 
limitation. 

The  collapsible  corporation  provisions 
of  section  341  are  designed  to  prevent  a 
taxpayer  from  converting  what 
otherwise  would  be  ordinary  income  to 
a  corporation  from  the  manufacture, 
construction,  production,  or  purchase  of 
property  into  capital  gain  from  the  sale 
or  exchange  of  stock  of  the  corporation. 
To  carry  out  the  intent  of  section  341  as 
amended  by  the  1948  Act,  proposed 
paragraph  (c)(5)  provides  that,  if  one  of 
the  purposes  for  forming  or  availing  of  a 
corporation  that  is  related  to  another 
corporation  is  to  avoid  the  application  of 
the  aggregation  rule  provided  in  the  last 
sentence  of  section  341(d)  and  proposed 
paragraph  (c)(4),  section  1221(1) 
property  held  by  both  corporations  is 
subject  to  aggregation.  Comments  are 
invited  on  the  extent  to  and  the  manner 
in  which  such  aggregation  should  be 
required. 

In  addition,  proposed  paragraph  {c)(6) 
provides  that  a  section  1221(1)  property 
is  not  aggregated  with  another  section 
1221(1)  property  and  treated  as  one  item 
of  property  under  paragraphs  (c)(4j  and 
(5),  even  if  such  other  section  1221(1) 
property  represents  a  prior  aggregation, 
if  the  effect  would  be  to  reduce  the 
amount  of  the  gain  recognized  during  the 


taxable  year  with  respect  to  stock  of  a 
collapsible  corporation  that  is 
attributable  to  property  described  in 
section  341(b)(1). 

Proposed  paragraph  (c)(7)  contains 
the  effective  dates  of  the  proposed 
amendments  to  §  1.341-4  and  proposed 
paragraph  (c)(8)  provides  examples 
illustrating  the  application  of  the  70 
percent  limitation  when  gain  is 
attributable  to  section  1221(1)  property. 

Effective  Dates 

The  proposed  amendment  to  §  1.341- 
1(b),  which  would  conform  the 
regulations  to  section  222(e)(5)  of 
TEFRA.  is  proposed  to  be  generally 
effective  for  distributions  after  August 
31. 1982.  The  amendment  to  the 
limitation  on  the  application  of  section 
341  provided  in  §  1.341-4(a)  is  proposed 
to  be  effective  for  stock  acquired  after 
June  22, 1984,  and  before  January  1,  1988. 
All  other  amendments  to  the  regulations 
under  section  341  are  proposed  to  be 
effective  for  sales  or  exchanges  of  stock, 
or  distributions  with  respect  to  stock,  of 
a  collapsible  corporation  occurring  after 
July  18. 1984. 

Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  amendments  to 
the  regulations  are  adopted, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Regulatory  Flexibilit>'  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulaton,'  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapters]. 


Drafting  Information 

The  principal  author  of  the  proposed 
amendments  to  the  regulations  is  Michel 
A.  Daie  of  the  Legislation  and 
Regulations  Division  of  the  Office  of  the 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developeing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  28  CFR  1.301-1— 
1.385-6 

Income  taxes,  Corporations. 
Corporate  distributions.  Corporate 
adjustments.  Reorganizations. 

PART  1— {AMENDED] 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

§  1.341-1    [AmcndwJ] 

Paragraph  1.  Paragraph  (b)  of  §  1.341- 
1  is  amended  by  removing  "under 
section  331."  and  adding  instead  "under 
section  331  or  under  section  302(b)(4)  as 
added  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982.". 

§1.341-2    lAmwKled] 

Par.  2.  Section  1.341-2  is  amended  by 
removing  "a  substantial  part  of  the 
taxable  income"  from  paragraph 
(a)(l)(iii)(o).  from  first  sentence  of 
paragraph  (a)(2),  and  from  the  second 
and  third  sentences  of  paragraph  (a)(4). 
and  adding  instead  "two-thirds  of  the 
taxable  income  (or,  in  the  case  of  sales, 
exchanges,  or  distributions  before  July 
19. 1984,  a  substantial  part  of  the 
taxable  income)". 

Par.  3.  Paragraphs  (a)  and  (c)  of 
§  1.341-4  are  revised  to  read  as  set  forth 
below. 


§  1.341- 
••ction. 


Limitations  on  application  of 


(a)  General.  This  section  shall  apply 
only  to  the  extent  that  the  recognized 
gain  of  a  shareholder  upon  his  stock  in  a 
collapsible  corporation  would  be 
considered,  but  for  the  provisions  of  this 
section,  as  gain  from  the  sale  or 
exchange  of  a  capital  asset  held  for 
more  than  1  year  (6  months  in  the  case 
of  stock  acquired  after  June  22. 1984,  and 
before  January  1. 1988:  6  months  for 
taxable  years  before  1977:  9  months  for 
taxable  years  beginning  in  1977).  Thus,  if 
a  taxpayer  sells  at  a  gain  stock  of  a 
collapsible  corporation  which  he  had 
held  for  six  months  or  less,  this  section 
would  not.  in  any  event,  apply  to  such 
gain.  Also,  if  it  is  determined,  under 


34528 


Federal  Regbter  /  Vol.  49,  No.  171  /  Friday,  August  31,  1984  /  Proposed  RuJcs 


provisions  of  law  other  than  section  341, 
that  a  sale  or  exchange  at  a  gain  of 
stock  of  a  collapsible  corporation  which 
has  been  held  for  more  than  1  year  (6 
months  in  the  case  of  stock  acquired 
after  June  22, 1984.  and  before  January  1. 
1988;  6  months  for  taxable  years  before 
1977;  9  months  for  taxable  years 
beginning  in  1977)  results  in  ordinary 
income  rather  than  long-term  capital 
gain,  then  this  section  (including  the 
limitations  contained  herein)  has  no 
application  whatsoever  to  such  gain. 
•        •        •        •        • 

(c)  Seventy-percent  rule.  (1)  This 
section  shall  apply  to  the  gain 
recognized  during  a  taxable  year  upon 
the  stock  in  a  collapsible  corporation 
only  if  more  than  70  percent  of  such  gain 
is  attributable  to  the  property  referred  to 
in  section  341(b)(1).  If  more  than  70 
percent  of  such  gain  is  so  attributable, 
then  all  of  such  gain  is  subject  to  this 
section,  and,  if  70  percent  or  less  of  such 
gain  is  so  attributable,  then  none  of  such 
gain  is  subject  to  this  section. 

(2)  For  the  purpose  of  this  limitation, 
the  gain  attributable  to  the  property 
referred  to  in  section  341(b)(1)  is  the 
excess  of  the  recognized  gain  of  the 
shareholder  during  the  taxable  year 
upon  his  stock  in  the  collapsible 
corporation  over  the  recognized  gain 
which  the  shareholder  would  have  if  the 
property  had  not  been  manufactured, 
constructed,  produced,  or  purchased.  In 
the  case  of  gain  on  a  distribution  in 
partial  liquidation  or  a  distribution 
described  in  section  301(c)(3)(A).  the 
gain  attributable  to  the  property  shall 
not  be  less  than  an  amount  which  bears 
the  same  ratio  to  the  gain  on  such 
distribution  as  the  gain  which  would  be 
attributable  to  the  property  if  there  had 
been  a  complete  liquidation  at  the  time 
of  such  distribution  bears  to  the  total 
gain  wtiich  would  have  resulted  from 
such  complete  Hquidation. 

(3)  Gain  may  be  attributable  to  the 
property  referred  to  in  section  341(b)(1) 
even  though  such  gain  is  represented  by 
an  appreciation  in  the  value  of  property 
other  than  that  manufactured, 
constructed,  produced,  or  purchased. 
Where,  for  example,  a  corporation  owns 
a  tract  of  land  and  the  development  of 
one-half  of  the  tract  increases  the  value 
of  the  other  half,  the  gain  attributable  to 
the  developed  half  of  the  tract  includes 
the  increase  m  the  value  of  the  other 
half. 

(4)  Except  as  provided  in  paragraph 
(c)(6)  of  this  section,  the  determination 
of  whether  property  is  described  in 
section  341(bJ(l)  is  made  by  aggregating 
and  treating  as  one  item  of  property  all 
property  meeting  both  of  the  following 
requirements: 


(i)  It  is  stock  in  trade  of  the 
corporation  or  other  property  of  a  kind 
which  would  be  properly  included  in  the 
inventory  of  the  corporation  if  on  hand 
at  the  close  of  the  taxable  year,  or 
property  held  by  the  corporation 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  corporation's 
trade  or  business  (section  1221(1] 
property),  and 

(ii)  It  is  described  in  section  341(b)(1) 
without  regard  to  whether  the 
corporation  has  realized  two-thirds  or 
more  of  the  taxable  income  to  be 
derived  from  such  property.  Thus. 
separate  projects  that  consist  of 
property  described  in  both  (i)  and  (ii)  of 
the  preceding  sentence  are  aggregated 
and  treated  as  a  single  item  of  property. 
If.  after  applying  the  aggregation  rules  of 
this  paragraph  (c)(4),  the  corporation  has 
realized  less  than  two-thirds  of  the 
taxable  income  to  be  derived  from  the 
aggregated  property,  the  aggregated 
property  is  treated  as  property 
described  in  section  341(b)(1)  for  the 
purpose  of  applying  section  341(d)(2) 
and  this  paragraph  (c). 

(5)  If  one  of  the  purposes  for  forming 
or  availing  of  a  corporation  that  is 
related  to  another  corporation  is  to 
avoid  the  application  of  the  last 
sentence  of  section  341(d)  and 
paragraph  (c)(4)  of  this  section,  section 
1221(1)  property  that  is  described  in 
paragraph  (c)(4)  of  this  section  and  held 
by  one  corporation  is  subject  to 
aggregation  with  such  property  of  the 
related  corporation. 

(6)  Property  described  in  section 
1221(1)  is  not  aggregated  with  other 
property  described  in  section  1221(1) 
and  treated  as  one  item  of  property 
under  paragraph  (c)  (4)  and  (5)  of  this 
section,  even  if  such  other  section 
1221(1)  property  represents  a  prior 
aggregation,  if  the  effect  would  he  to 
reduce  the  amount  of  the  gain 
recognized  during  the  taxable  year  with 
respect  to  stock  of  a  collapsible 
corporation  that  is  attributable  to 
property  described  in  section  341(b)(1). 

(7)  Paragraphs  (c)  (4),  (5),  and  (6)  of 
this  section  are  effective  for  sales  or 
exchanges  of  stock,  or  distributions  with 
respect  to  stock,  of  a  corporation 
occurring  after  July  18, 1984. 

(8)  The  following  examples  illustrate 
the  application  of  the  seventy  percent 
rule: 

Example  (J),  [i)  On  January  2, 1985,  A 
forms  corporation  X  and  contributes  $1 
million  cash  in  exchange  for  all  the  X  stock. 
Corporation  X  immediately  purchases  for 
$400,000  property  that  is  not  descnbed  in 
section  341(b)(2)  of  section  341(b)(3)  and  is 
not  stock  of  aaother  collapsible  corporation. 
As  of  December  31. 1985.  the  corporation  hag 
sold  the  property  and  realized  all  of  the 


taxable  income  to  be  derived  from  the 
property,  resulting  in  a  profit  of  $100,000 
(after  taxes). 

(ii)  On  January  15. 1985,  X  also  acquires  for 
$300,000  each  two  separate  tracts  of  land  in 
neighboring  cities,  for  the  purposes  of 
subdividing  and  devektping  each  tract  into 
lots  suitable  for  sale  as  homesites  and 
holding  them  primarily  for  sale  to  OMlomers 
in  the  ordinary  course  of  busioesft.  Each  tract 
is  expected  to  produce  $1.25  million  of 
taxable  income.  A  however,  intends  to  sell 
all  the  X  stock  before  %  of  the  taxable 
income  is  derived  from  either  tract.  As  of 
December  31. 1985,  X  has  realized  $900,000  of 
taxable  income  from  tract  I  (72%),  but  only 
$250,000  (20%)  from  tract  0.  On  ^uary  1, 
1988.  A  sells  all  the  X  stock. 

(iii)  Under  paragraph  (c)(4)  of  this  section, 
both  tractfi  are  aggregated  and  treated  as  one 
item  of  property  to  determine  if  that  item  is 
property  described  in  section  341(b)(1)  for  the 
purpose  of  determining  the  amount  of  gain  on 
the  sale  of  the  X  stock  attributable  to 
property  so  described.  Although  more  than 
two-thirds  of  the  taxable  income  (o  be 
derived  from  tract  I  has  been  realized  by  X. 
less  than  two-thirds  has  been  realized  from 
the  two  tracts  in  the  aggregage 


900.000+250000 

1.250,000  +  1,250.000 


or  46% 


Thus,  the  two  tracts  constitute  an  item  of 
property  that  is  described  in  section  341(b)(1). 

(iv)  Assume  A  recognizes  $750,000  gain 
upon  the  sale  of  the  X  stock,  but  A  would 
have  recognized  only  $100,000  gain  had  the 
two  tracts  of  land  not  been  acquired  for 
subdivision  and  sale.  Thus,  the  gain 
attributable  to  property  described  in  section 
341(b)(1)  is  SBSaOOO.  Because  such  gain  is 
more  than  70  percent  of  the  total  gain 
recognized  by  A,  the  entire  gain  from  the  sale 
of  the  X  stock  ia  subject  to  section  341(a). 

Example  (2).  (i)  The  facts  are  the  same  as 
in  example  (1).  with  the  foUowiiig 
modification.  Tract  I  is  acquired  for  $150,000 
and  is  expected  to  produce  $465,000  of 
taxable  income.  Tract  n  is  acquired  for 
S450.000  and  is  expected  to  produce 
Sl.asaoOO  of  taxable  income.  As  of  December 
31. 1965.  X  has  realized  100%  of  the  taxable 
income  from  tract  I,  but  only  $1.13a000 
(61.1%)  from  tract  II.  On  January  1, 198&  A 
sells  all  the  X  stock. 

(ii)  The  two  tracts  are  not  aggregated  and 
treated  as  one  item  of  property  because  the 
amount  of  gain  from  the  sale  of  the  X  stock 
attributable  to  property  described  in  section 
341(b)(1)  would  be  reduced  below  that 
amount  which  would  be  so  attributable 
without  aggregation.  If  the  tracts  were 
aggregated,  X  <vould  have  realized  more  than 
two-thirds  of  the  taxable  income  friwn  the 
two  tracts  • 


465^)00+1.130000 
465,000  +  1.850.000 


or  68.9%. 


and  none  of  A's  gaiii  would  be  attributable  to 
property  described  in  section  341(b)(1). 
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(iii)  If  the  tracts  are  not  aggregated, 
however,  tract  U  it  property  deBcribed  in 
section  341(b)(1)  since  X  has  not  realized 
two-thirds  of  the  taxable  income  to  be 
derived  from  that  tract.  Therefore,  the  gain 
recognized  on  the  sale  of  the  X  stock 
mtributable  to  property  described  in  section 
341(b)(1)  (tract  11)  is  determined  under  this 
paragraph  (c)  without  regard  to  paragraph 
(c)(4).  If  the  gain  attribuUble  to  tract  U  is 
more  than  70  percent  of  the  total  gain 
recognized  by  A,  the  entire  gain  from  the  sale 
of  the  X  stock  is  subject  to  section  341(a). 

Example  (3).  On  January  2, 1985,  A  forms 
corporation  X  and  contributes  $600,000  cash 
in  exchange  for  aU  the  X  stock.  Corporation  X 
immediately  acquires  three  tracts  of  land  in 
separate  cities  for  the  purpase  of  subdividing 
and  developing  each  tract  into  lots  suitable 
for  sale  as  homesiles  and  holding  them 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  business.  Tract  I  is 
expected  to  produce  $250,000  of  taxable 
income,  tract  U.  $50,000.  and  tract  III, 
$700,000.  A.  however,  intends  to  liquidate  the 
corporation  before  %  of  the  taxable  income 
is  derived  from  any  of  the  projects.  As  of 
December  31, 1985.  X  has  realized  100%  of  the 
taxable  income  from  tracts  I  and  11,  but  only 
$400,000  (57.1%)  from  tract  lU.  On  January  Z. 
1986,  A  liquidates  the  corporation  and 
recognizes  gain.  Under  paragraph  (c)(6)  of 
this  section,  only  tracts  II  and  HI  are 
aggregated  and  treated  as  one  item  to 
determine  if  that  item  is  property  described  in 
section  341(b)(1).  Because  less  than  two- 
thirds  of  the  taxable  income  has  been 
realized  from  those  tracts  in  the  aggregate 


50.000  +  400.000 
50,000  -t-  700,000 


or  60%, 


tracts  II  and  III  constitute  an  item  of  property 
that  is  described  in  section  341(b)(1).  If  more 
than  70  percent  of  A's  gain  is  attributable  to 
that  item  of  property,  all  of  As  gain  is  subject 
to  section  341(a). 

Example  (4).  The  facts  are  the  same  as  in 
example  (1),  except  that  on  December  31, 
1985,  X  transfers  tract  11  to  a  newly  formed 
subsidiary.  S,  in  exchange  for  all  the  S  stock 
in  a  transaction  to  which  section  351  applies. 
One  of  the  purposes  for  the  transfer  is  to 
avoid  aggregation  of  the  two  tracts  when  A 
sells  all  the  X  stock.  Under  paragraph  (c)(5) 
of  this  section,  the  two  tracts  are  aggregated 
and  treated  as  one  item  of  property  to 
determine  if  that  item  is  property  described  in 
section  341(b)(1).  That  item  is  so  described 
because  only  46  percent  of  the  taxable 
income  to  be  derived  therefrom  has  been 
realized.  Accordingly,  for  purposes  of 
applj-ing  section  341(d)  and  this  paragraph 
(c),  gain  recognized  upon  the  sale  of  the  X 
stock  that  is  attributable  to  both  tract  I  and 
tract  II  is  gain  attributable  to  property 
described  in  section  341(b)(1). 

Example  15).  The  facts  are  the  same  as  in 
example  (4).  except  that,  before  acquinng 
tract  II.  X  transfers  $300,000  to  a  newly 
formed  subsidiary,  S,  which  in  turn  acquires 
tract  n.  One  of  the  purposes  of  the  transfer  is 
to  avoid  aggregation  of  the  two  tracts  when  A 
sells  all  the  X  slock.  Upon  a  sale  of  all  the  X 


stock  by  A.  tract  1  and  tract  II  are  aggregated 
and  treated  as  one  item  of  property  under 
paragraph  (c)(5)  of  this  section.  The  resulu 
are  the  same  as  in  example  (4). 

*  •         •         ♦         . 

Par.  4.  Section  1.341-5  is  amended  as 
follows: 

1.  Paragraph  (b)(5)  is  amended  by 
removing  "a  substantial  part  of  the 
taxable  income"  and  adding  instead 
"two-thirds  of  the  taxable  income  (or,  in 
the  case  of  sales,  exchanges,  or 
distributions  before  July  19. 1984,  a 
substantial  part  of  the  taxable  income)". 

2.  Paragraph  (d)  is  revised  to  read  as 
set  forth  below: 

§1.341-5    Application  of  sMtkm. 

*  *        *        *        < 

(d)  The  foHowring  examples  will 
illustrate  the  application  of  this  section: 

Example  (1).  (i)  On  January  1 1985.  A 
formed  the  W  Corporation  and  contributed 
$50,000  cash  in  exchange  for  all  of  the  stock 
thereof.  The  W  Corporation  borrowed 
$900,000  from  a  bardc  and  used  $800,000  of 
such  sum  in  the  construcbon  of  an  apartment 
house  on  land  which  it  purchased  for  $50,000. 
The  apartment  house  was  completed  on 
December  31. 1985.  On  December  31. 1985.  the 
corporatioa  having  determined  that  the  fair 
market  value  of  the  apartment  house, 
separate  and  apart  from  the  land,  was 
$900,000,  made  a  distribution  (permitted 
under  the  applicable  State  law)  to  A  of 
$100,000.  At  this  time,  the  fair  market  value  of 
the  land  was  $50,000.  As  of  December  31. 
1985,  the  corporabon  has  not  realized  any 
earnings  and  profits.  In  1986,  the  corporabon 
began  the  operation  of  the  apartment  house 
and  received  rentals  therefrom.  The 
corporation  has  since  continued  to  own  and 
operate  the  building.  The  corporation 
reported  on  the  basis  of  the  calendar  year 
and  cash  receipts  and  disbursements. 

(ii)  Since  A  received  a  distribubon  and 
realized  a  gain  atbibutable  to  the  buildirjg 
constructed  by  the  corporation,  since,  at  the 
time  of  such  distribution,  the  corporabon  has 
not  realized  two-thirds  of  the  taxable  income 
to  be  derived  from  such  building,  and  since 
the  construction  of  the  building  was  a 
substantial  activity  of  the  corporation,  the  W 
Corporation  is  considered  a  collapsible 
corporation  under  paragraph  (b)  of  {  1.341-5, 
The  provisions  of  section  341(d)  do  not 
prohibit  the  application  of  section  341(a). 
Therefore,  the  distribution,  if  and  to  the 
extent  that  it  may  be  considered  long-term 
capital  gaun  rather  than  ordinary  income 
without  regard  to  section  341,  will  be 
considered  ordinary  income  under  section 
341(a). 

(iii)  In  the  event  of  the  existence  of 
additional  facts  and  circumstances  in  the 
above  case,  the  corporation,  notwithstanding 
the  above  facts,  might  not  be  considered  a 
collapsible  corporation.  See  {  1.342-2  and 
paragraph  (a)  of  {  1.341-5. 

Example  [2].  (i)  On  January  2. 1985.  B 
formed  X  Corporation  and  became  its  sole 
shareholder.  In  August  1985.  the  corporation 
completed  construction  of  an  office  building. 
It  immediately  sold  this  building  at  a  gain  of 


$50,000,  included  this  entire  gain  in  its  return 
for  1985.  and  distiibuted  this  entire  gain  (less 
taxes)  to  B.  In  Jane  1986,  the  corporation 
completed  construction  of  a  second  office 
building.  In  Angrot  1988.  B  soJd  the  entire 
stock  of  X  Corporation  at  a  gam  of  $12,000. 
which  gain  is  attributable  to  the  second 
building. 

(ii)  X  Corporation  is  a  collapsible 
corporation  nnder  section  341(b)  for  the 
following  reasons:  The  gain  realized  through 
the  sale  of  the  stock  of  X  Corporation  was 
attributable  to  the  second  office  building,  the 
construction  of  that  building  was  a 
substantial  activity  of  X  Corporation  during 
the  time  of  construction  and.  at  the  time  of 
sale,  the  corporation  had  not  realized  two- 
thirds  of  the  taxable  income  to  t>e  derived 
from  such  buiiding.  Since  the  proviaions  of 
section  341(d)  do  not  prohibit  the  application 
of  section  341(a)  to  B.  the  gain  of  $12J)00  to  B 
is.  accordingly,  considered  ordinary  income. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2),  except  that  tiie  followuig  facts 
are  shown:  B  was  the  president  of  the  X 
Corporation  and  active  in  the  conduct  of  its 
business.  The  second  building  was 
constructed  as  the  first  step  in  a  project  of  the 
X  Corporabon  for  the  development  for  rental 
purposes  of  a  large  suburban  center  involving 
the  construction  of  several  buildings  by  the 
corporation.  The  sale  of  the  stock  by  B  was 
caused  by  hit  retiring  from  all  tnitiness 
activity  as  a  result  of  illnets  arising  after  the 
second  building  was  constructed.  Under 
these  additional  facts,  the  corporation  it  not 
considered  a  collapsible  corporation.  See 
^  1  341-2  and  paragraph  (aiof  «s  1  341-5 

Example  (4\.  (i)  On  January  2. 1978,  C 
formed  the  Y  Corporation  and  became  the 
sole  shareholder  thereof.  The  Y  Corporation 
has  been  engaged  solely  in  the  business  of 
producing  motion  pictures  and  licenaing  their 
exhibition.  On  January  2. 1985.  C  aold  ail  of 
the  stock  of  the  Y  Corporation  at  a  gain.  The 
Y  Corporation  hat  produced  one  motion 
pictiire  each  year  since  its  organization  and 
before  January  2, 1965,  it  has  realized  at  least 
two-fhirdt  of  the  taxal>)e  income  to  be 
derived  from  each  of  its  motion  picturet 
except  the  latt  one  made  in  1984.  This  last 
motion  picture  was  completed  September  1. 
1984  As  of  January  2. 1985.  no  license  had 
been  made  for  its  exhibition.  The  fair  market 
value  on  January  2. 1985.  of  this  last  mobon 
picture  exceeds  the  cost  of  its  production  by 
$50,000.  A  material  part  of  the  production  of 
this  last  picture  was  completed  on  January  1. 

1984.  and  between  that  date  and  January  2, 

1985,  the  corporation  had  realized  taxable 
income  of  $500,000  from  other  motion  pictures 
produced  by  it.  The  corporation  has 
consistentiy  distributed  to  its  shareholder  its 
taxable  income  when  received  (after 
adjustment  for  taxes). 

(ii)  Although  the  corporation  is  within 
paragraph  (b)  of  this  section  with  respect  to 
the  production  of  property,  the  amount  of  the 
unrealized  income  from  such  property 
($50,000)  is  not  substantial  m  relation  to  the 
amount  of  the  income  realized,  after  the 
completion  of  a  material  part  of  the 
production  of  such  property  and  prior  to  sale 
of  the  slock,  from  such  property  and  other 
property  produced  by  the  corporation 
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(5500,000).  Accordingly,  the  Y  Corporation  is 
within  paragraph  (c)(2)  of  this  section,  and  is 
not  considered  a  collapsible  corporation. 

Example  (5).  The  facts  are  the  same  as  in 
example  (4)  except  that  C  sold  all  of  his  stock 
to  D  on  February  1. 1984.  On  January  2, 1985, 
D  sold  all  of  the  Y  Corporation  stock  at  a 
gain,  the  gain  being  attributable  to  the  picture 
completed  September  1. 1984,  and  not 
released  by  the  corporation  for  exhibition,  In 
view  of  the  change  of  control  of  the 
corporation,  the  provisions  of  paragraph 
|cj(2)  of  this  section  are  not  significant  at  the 
time  of  the  sale  by  D,  and  the  Y  Corporation 
would  be  considered  a  collapsible 
corporation  on  January  2,  1985.  See  \  1.341-2 
and  paragraph  (a)  of  §  1.341-5. 
Roscoe  L  Egger,  Jr., 
Cunimissioner  of  Interna/  Revenue. 

|FR  Doc.  84-23IJ4  Filed  B-30-«4:  8:45  am) 
BILUNG  CODE  4S30-01-M 


26  CFR  Part  1 

ILR-153-841 

Treatment  of  Transfer  of  Property 
Between  Spouses,  Tax  Treatment  of 
Alimony  and  Separate  Maintenance 
Payments,  and  Dependency 
Exemption  in  the  Case  of  Child  of 
Divorced  Parents;  Proposed 
Rulemaking 

AGENCY:  Interna!  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  cross-reference  to  temporary 
regulations. 


summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  treatment  of  transfers  of  property 
between  spouses  or  former  spouses,  the 
tax  treatment  of  alimony  and  separate 
maintenance  payments,  and  the 
dependency  exemption  in  the  case  of  a 
child  of  divorced  parents.  The 
temporary  regulations  also  serves  as  the 
text  for  this  Notice  of  Proposed 
Relemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  October  20,  1984.  These 
regulations  are  proposed  to  be  effective 
for  transfers  of  property  between 
spouses  or  former  spouses  after  July  18. 
1984  (except  as  othei^'ise  provided  in 
§  l.TO-ll-lTtn;.  alimony  or  separate 
maintenance  payments  made  with 
respect  to  divorce  or  separation 
instruments  executed  after  December  31, 
1984.  and.  to  dependency  exemptions 
released  for  tax  years  beginning  after 
December  31,  1984. 


ADDRESS:  Send  comments  and  request 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-153-84),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ada  S.  Rousso  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20224,  Attention:  CC:LR:T  (LR-153- 
84)  (202)  566-4336,  not  a  toll  free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  Part 
1  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  temporary  regulations 
are  designated  by  a  "T"  following  their 
section  citation.  The  final  regulations 
which  are  proposed  to  be  based  on  the 
temporary  regulations  would  amend 
Part  1  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  regulations  provide 
rules  relating  to  the  treatment  of 
transfers  of  property  between  spouses, 
or  former  spouses  incident  to  divorce 
under  1041  of  the  Internal  Revenue  Code 
of  19.54  (Code)  as  added  by  section  421 
of  the  Tax  Reform  Act  of  1984  (Act) 
(Pub.  L.  98-369.  98  Stat.  793),  alimony  or 
separate  maintenance  payments  under 
sections  71  and  215  of  the  Code  as 
amended  by  section  422  of  the  Act  (Pub. 
L  98-369,  98  Stat.  795)  and  the 
dependency  exemption  in  the  case  of  a 
child  of  divorced'parents  under  section 
152  of  the  Code,  as  amended  by  section 
423  ut  the  Act  (Pub.  L.  98-369.  98  Stat. 
799).  These  regulations  are  to  be  issued 
under. the  authority  contained  in 
sections  1041(d)(4)  (98  Stat.  798,  26 
U.S.C.  1041(d)(4)}.  152(e)(2)(A)  (98  Stat. 
802,  26  U.S.C.  152(e)(2)(A)),  215(c)  (98 
Stat.  800.  26  U.S.C.  215(c))  and  7805  (68A 
Stat.  917,  26  U.S.C  7805)  of  the  Code.  For 
the  text  of  the  temporary  regulations, 
see  FR  Doc.  84-23129  (T.D.  7973) 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  provides  a  discussion  of  the 
rules. 

Comments  and  Requests  for  a  Public 
Hearing  | 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 


person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held. 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Inform.ation  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington. 
DC.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  The  Internal 
Revenue  Service  has  concluded  that 
although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  regulations  proposed 
herein  are  interpretative  and  the  notice 
and  public  procedure  requirements  of  5 
U  S.C.  553  do  not  apply.  Accordingly,  no 
Regulatory  Flexibility  Analysis  is 
requiiod  for  this  rule. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Ada  S.  Rousso 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.61-1—1.281- 
1 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

List  of  Subjects  in  26  CFR  1.1001-1— 
1.1102-3 

Income  taxes.  Gain  and  loss.  Basis, 
Nontaxable  exchanges. 
Roscoe  L  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  84-23128  Filed  &-3fr-84;  MS  am) 
BILLINO  CO0€  4830-01-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

'     Public  Comment  and  Opportunity  for 
Public  Hearing  on  the  Modification  to 
the  Kentucky  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  th>? 
substantive  adequacy  of  certain 
program  amendments  submitted  by  the 
State  of  Kentucky  as  a  modification  to 
the  Kentucl<y  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kentucky  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  These  amendments  are 
submitted  as  further  modifications  to  the 
Kentucky  program.  The  amendments 
pertain  to  (1)  procedures  that  enable 
'       sureties  to  cancel  bonds  for  non- 
contemporaneous  reclamation 
violations.  (2)  bond  credit  for  operators 
who  are  mining  certain  abandoned 
mined  lands  and  establishment  of  a  fund 
utilizing  penalties  and  fines  in  excess  of 
$800,000  a  year  for  this  purpose  [3] 
Senate  Bill  300  and  its  accompanying 
policy  statement  pertaining  to 
incremental  bonding,  (4)  emergency 
regulations  implementing  House  Bill  514 
pertaining  to  reclamation  deferments 
and  the  Settlement  Agreement  for  Sierra 
Club  V.  Clark  et  al..  Civil  Action  83-85. 
U.S.  District  Court  for  Eastern  District  of 
Kentucky.  (5)  Kentucky  House  Bill  868 
pertaining  to  the  receipt  of  surety  bonds 
and  (6)  House  Bill  888  pertaining  to 
permit  transfers. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  elements,  end  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  not  received 
on  or  before  October  1, 1984  will  not 
necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
September  25.  1984  beginning  at  10:00 
a.m.  at  the  location  shown  below  under 
"ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  W.H. 


Tipton.  Director,  Lexington  Field  Office. 
Office  of  Surface  Mining,  340  Legion 
Drive,  Suite  28,  Lexington,  Kentucky 
40504. 

If  a  public  hearing  is  held  its  location 
will  be  at:  The  Hariey  Hotel,  2143  Norih 
Broadway.  Lexington.  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.H.  Tipton,  Director,  Lexington  Field 
Office.  340  Legion  Drive.  Suite  28, 
Lexington,  Kentucky  40504,  Telephone: 
(606)  233-7327. 

SUPPUEMENTARY  INFORMATION: 
I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Kentucky  program,  the 
proposed  modifications  to  the  program. 
as  listing  of  any  scheduled  public 
meetings  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSM 
Offices  and  the  Office  of  State 
regulatory  authority  listed  below. 
Monday  through  Friday.  8:00  a.m.  to  4:00 
p.m.,  excluding  holidays. 

Lexington  Field  Office,  Office  of 
Surface  Mining.  340  Legion  Drive,  Suite 
28.  Lexington.  Kentucky  40504. 

Office  of  Surface  Mining.  Reclamation 
and  Enforcement.  Room  5124. 1100  L 
Street.  NW..  Washington,  D.C.  20240. 

Bureau  of  Surface  Mining. 
Reclamation  and  Enforcement.  Capitol 
Plaza  Tower.  Third  Floor,  Frankfort, 
Kentucky  40601. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include  explanation 
in  the  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "dates" 
or  at  locations  other  than  Lexington. 
Kentucky,  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  the  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under    FOR  FURTHER  information 
CONTACT"  by  the  close  of  business  ten 
working  days  before  the  date  of  the 
hearing.  If  no  one  requests  to  comment 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  m  the 
Administrative  Record. 

Submission  of  written  statements  at 
the  time  of  the  hearing  is  requested  and 
will  greatly  assist  the  transcriber. 


Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  afier  ell 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSM  office  listed  in  ADDRESSES  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATION  COWTACT." 

All  such  meetings  are  open  to  the 
public  and  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Background  on  the  Kentucky  State 
Program 

On  December  30,  1981.  Kentucky 
resubmitted  its  proposed  regulatory 
program  to  OSM.  On  April  13,  1982. 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  approved  the  program 
subject  to  the  correction  of  12  minor 
deficiencies.  The  approval  was  effective 
upon  publication  of  the  notice  of 
conditional  approval  in  the  May  18,  1983 
Federal  Register  (47  FR  21404-21435) 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Kentucky  program  can 
be  found  m  the  May  18.  1983  Federal 
Register  notice. 

III.  Submission  of  Program  Amendments 

By  a  letter  dated  Aupus!  3.  1984 
Kentucky  submitted  to  OS.M  pursuant  to 
30  CFR  7"32.17.  certain  revisions  to  the 
Kentucky  regulatory  program.  These 
modifications  include  changes  to 
Kentucky's  statute  and  regulations  and  a 
new  policy  statement.  The  amendments 
are  discussed  below  separately. 

;.  Senate  Bill  285 

Senate  Bill  285  revises  KRS  350.066 
through  350.077  to  provide  that  a  surety 
upon  receipt  of  a  copy  of  a  notice  of 
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non-compliance  for  failure  to  maintain 
contemporaneous  reclamation  may 
notify  the  permittee  or  the  insured  that 
surety  on  any  area  disturbed  after  30 
days  from  the  surety's  notice  may  be 
refused  unless  the  violation  is  abated. 

Additionally,  Kentucky  submitted 
revised  regulations  for  405  KAR  10:035 
that  provide  procedures  for  (1)  request 
and  notice  of  surety  bond  cancellation, 
(2)  permit  revocation  or  deletion  of  the 
areas  subject  to  cancellation,  and  (3) 
bond  release  or  forfeiture  after  approval 
of  cancellation. 

2.  Senate  BUI  298 

Kentucky  is  adopting  a  new  provision 
to  its  statute  that  pertains  to  the 
remitting  of  property  classiHed  as 
abandoned  mine  land  under  KRS  350.560 
and  the  inclusion  of  such  remining  in  the 
abandoned  mine  land  enhancement 
program.  Additionally,  the  new  statute 
contains  provisions  concerning  bond 
amounts  and  forefeiture  for  this  t>'p€  of 
operation.  Further,  the  bill  contains  a 
revision  to  section  2  of  KRS  350.990, 
paragraph  1,  that  establishes  a  fund  to 
be  used  for  the  new  provisions 
described  above. 

3.  Senate  BiJI  300 

Senate  Bill  300  revises  KRS  350.060  to 
provide  procedures  for  the  approval  of 
an  incremental  bonding  plan  allowing 
permit  applicants  to  pay  acreage  fees  in 
increments  according  to  the  approved 
bonding  plan. 

Kentucky  submitted,  as  part  of  its 
program  amendment,  a  policy 
memorandum  dated  July  10. 1984,  that 
directs  the  implementation  of  Senate  Bill 
300.  The  policy  memorandum  provides 
direction  to  the  Regional  Administrators 
on  the  processing  and  approval  of 
incremental  bonding  plans  and  acreage 
fees  paid  in  increments. 

4.  House  Bill  514 

Kentucky  submitted  emergency 
regulations,  405  KAR  16:020E.  intended 
to  implement  the  reclamation  deferment 
portion  of  House  Bill  514.  The 
regulations  are  intended  to  reflect  the 
settlement  agreement  entered  by  the 
U.S.  District  Court  on  June  15, 1984,  in 
Sierra  Club  v.  Clark  at  al..  Civil  Action 
83-35  (E.D.  KY.). 

5.  House  Bill  868 

House  Bill  868  amends  KRS  350.032 
pertaining  to  the  account  for  receipt  of 
surety  bonds.  In  paragraph  3,  Kentucky 
has  adopted  specific  procedures  for 
handling  forfeited  surety  bonds. 
Additionally,  paragraph  11  provides  that 
the  Kentucky  Department  of  Insurance 
shall  revoke  a  surety's  certificate  if  the 


surety  fails  to  comply  with  the 
provisions  of  KRS  350.032,  paragraph  3. 

6.  House  Bill  888 

House  Bill  888  amends  KRS  350.135  to 
reflect  changes  adopted  by  regulations 
pertaining  to  transferee  permit 
applications.  The  amendment  specifies 
the  transferor's  and  the  transferee's 
liabilities  in  obtaining  written  approval 
to  the  transfer  from  the  State. 
Additionally,  these  provisions  contain 
the  conditions  by  which  the  State  can 
approve  a  transfer. 

Therefore,  the  Director  is  seeking  public 
comment  on  the  adequacy  of  the 
proposed  program  amendments. 
Comments  should  specifically  address 
the  issues  of  whether  the  proposed 
amendments  are  in  accordance  with 
SMCRA  and  no  less  effective  than  its 
implementing  regulations. 

rv.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (0MB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperv,-ork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L.  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
use.  1201  etseq.). 


Dated:  August  28, 1984. 
|ohn  D.  Ward, 

Deputy  Director.  Office  of  Surface  Mining. 

|FR  Doc  84-23206  Filed  B-30-B4:  8:45  amj 
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30  CFR  Part  915 

Permanent  State  Regulatory  Program 
of  Iowa;  Consideration  of  Modification 
of  Deadline 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  Because  material  submitted 
by  the  State  did  not  satisfy  the  condition 
of  approval  OSM  is  considering 
modifying  the  deadline  for  Iowa  to  meet 
a  condition  of  approval  of  its  State 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  condition 
concerns  the  prepayment  of  civil 
penalties. 

DATE:  Comments  not  received  on  or 
before  4:00  p.m.  October  1, 1984,  will  not 
necessarily  be  considered. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to:  Office  of 
Surface  Mining,  Kansas  City  Field 
Office,  Office  of  Surface  Mining,  Scarritt 
Building,  818  Grand  Avenue,  Kansas 
City,  Missouri  64106. 

Copies  of  the  Iowa  program,  all 
written  comments  received  in  response 
to  this  notice,  and  all  other  documents 
referenced  in  this  notice  will  be 
available  for  public  review  at  the  OSM 
Field  Office  listed  above  and  at  the 
OSM  Headquarters  Office  and  the 
Office  of  State  regulatory  authority 
listed  below,  during  normal  business 
hours  Monday  through  Friday,  excluding 
holidays. 

Office  of  Surface  Mining,  Room  5124, 
1100  "L"  Street,  NW.,  Washington,  D.C. 
20240: 

Iowa  Department  of  Soil 
Conservation.  Mines  and  Minerals 
Division,  Wallace  State  Office  Building, 
Des  Moines,  Iowa  50319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Rieke,  Field  Office  Director. 
Kansas  City  Field  Office,  Office  of 
Surface  Mining,  Scarritt  Building,  818 
Grand  Avenue,  Kans&s  City,  Missouri 
64106;  Telephone:  (816)  374-5527, 

SUPPLEMENTARY  INFORMATION: 

Background  on  the  Iowa  Program 

The  Iowa  program  was  conditionally 
approved  by  the  Secretary  of  the 
Interior  on  January  21, 1981  (46  FR  5885). 
The  approval  was  made  effective  April 


Federal  Register  /  Vol.  49.  No.  171  /  Friday.  August  31.  1984  /  Proposed  Rules 


34531 


10,  1981.  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
Iowa  program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21. 
1981  Federal  Register. 

Under  30  CFR  732.1 3(j).  the  Secretary 
may  conditionally  approve  a  State 
permanent  regulatory  program  which 
contains  minor  deficiencies  where  the 
deficiencies  are  of  such  a  size  and 
nature  as  to  render  no  part  of  the 
program  incomplete,  the  Slate  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies,  and  the  State  agrees  to 
correct  the  deficiencies  according  to  a 
schedule  set  forth  in  the  notice  of 
conditional  approval.  The  schedule  is 
established  in  consultation  with  the 
State  based  on  the  time  required  for 
changes  lo  be  adopted  under  State 
procedures  or  legislative  schedules. 

In  accepting  the  Secretary's 
conditional  approval,  Iowa  agreed  to 
satisfy  original  conditions  (a)  and  (c)  by 
July  1. 1981  and  condition  (b)  by  January 
1. 1982.  Original  conditions  (a),  (b)  and 
(c)  have  been  removed  (47  FR  22950, 
May  26, 1982,  and  47  FR  39482, 
September  7, 1982).  On  November  9, 
1983,  OSM  announced  the  Secretary's 
decision  to  impose  a  new  condition  of 
approval  on  the  Iowa  program  (48  FR 
51457). 

Background  on  the  Condition 

When  Iowa's  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  21, 1981,  it  did 
not  include  a  prepayment  requirement 
comparable  to  that  contained  in  section 
518(c)  of  SMCRA  and  30  CFR  845.19.  At 
the  time  of  issuance  of  the  conditional 
approval  of  Iowa's  permanent  program, 
the  Secretary  was  enjoined  on 
constitutional  grounds  by  the  U.S. 
District  Court  for  the  Southern  District 
of  Iowa  From  requiring  the  State  to 
include  in  its  program  a  provision 
comparable  to  the  prepayment 
requirement  in  section  518(c)  of  SMCRA. 
Star  Coal  Co.  v.  Andrus.  14  ERC  1325 
(1980).  The  issue  of  the  constitutionality 
of  section  518(c)  was  also  pending 
before  the  U.S.  Supreme  Court  in  two 
cases.  Because  of  the  court  cases 
pending  at  the  time  of  his  decision,  the 
Secretary  did  not  condition  his  approval 
of  Iowa's  program  upon  correction  of  the 
absence  of  an  escrow  requirement  in  the 
civil  penalty  provisions. 

However,  the  decision  notice  on 
Iowa's  program  (Finding  4th(3)). 
stipulated  that  should  the  Supreme 
Court  rule  that  the  prepayment 
requirement  of  section  518(cj  was 


constitutional,  the  Secretary  would  then 
take  steps  to  require  Iowa  to  comply 
with  the  requirements  relating  to 
prepayment  of  civil  penalties. 

In  both  of  the  cases  before  the 
Supreme  Court,  the  issue  of  the 
constitutionality  of  section  518(c)  was 
pretermitted  on  the  ground  that  the  issue 
was  not  ripe  for  the  Court  to  decide.  See 
Model  V.  Virginia  Surface  Mining  and 
Reclamation  Association,  452  U.S.  264 
16  ERC  1027  (1981);  Model  v.  Indiana. 
452  U.S.  314.  16  ERC  1048  (1981). 
Although  the  Supreme  Court  did  not  rule 
on  the  constitutionality  of  section  518(c), 
the  decisions  in  the  Model  and  Star  Cool 
cases  removed  the  legal  restraints  on 
the  Secretarj-'s  statutory  obligation  to 
require  Iowa  to  comply  with  the 
prepayment  provisions  of  SMCRA  and 
existing  regulations. 

Therefore,  on  January  14, 1982.  OSM 
notified  the  Iowa  Department  of  Soil 
Conservation  (DSC)  that  an  amendment 
to  Iowa's  program  was  needed  because 
the  cases  in  which  the  constitutionality 
of  SMCRA's  prepayment  provision  was 
challenged  had  been  decided  and  the 
injunction  against  the  Secretary  in  the 
case  of  Star  Coal  had  been  lifted. 

In  the  January  14, 1982  letter,  OSM 
noted  that  it  was  considering  modifying 
the  Federal  penalty  prepayment 
requirement  because  of  its  concern  that 
rigid  adherence  to  the  rule,  in  certain 
circumstances,  might  violate  the 
constitutional  guarantee  of  due  process. 
However,  on  May  25, 1982,  OSM  notified 
the  State  that  no  modification  to  the 
Federal  prepayment  rule  was 
anticipated  in  the  near  future  and  set  a 
deadline  of  June  30, 1983,  for  the  State  to 
amend  its  program.  On  August  16. 1982, 
OSM  promulgated  final  rules  modifying 
the  inspection,  enforcement  and  civil 
penalty  provisions  of  the  permanent 
regulatory  program,  OSM  made  no 
change  to  the  prepayment  requirement. 
On  March  18, 1983,  the  Iowa  Deputy 
Attorney  General,  on  behalf  of  the  DSC, 
informally  submitted  to  OSM  for  review 
three  alternative  bills  which  would 
amend  the  Iowa  statute  concerning  civil 
penalty  assessment.  On  May  25. 1983, 
the  DSC  requested  a  one-year  extension 
of  the  June  30. 1983,  deadfine  because 
the  legislative  session  had  ended  and  no 
action  had  been  taken  on  any  of  the 
three  alternatives.  The  DSC  noted  that  a 
one-year  extension  was  necessary 
because  the  Iowa  General  Assembly 
would  not  convene  again  until  Januar>' 
1984. 

OSM  notified  Iowa,  on  August  2. 1983, 
that  the  Secretary  would  propose  adding 
a  new  condition  to  the  Iowa  program 
requiring  the  State  to  amend  its  program 
by  June  30. 1984.  to  incorporate 
requirements  consistent  with  section 


518(c)  of  SMCRA  and  30  CFR  845.19.  On 
November  9, 1983.  OSM  announced  the 
Secretary's  decision  to  impose  the 
condition. 

Proposal  to  Extend  Deadline 

By  letter  dated  May  2. 1984.  Iowa 
requested  the  OSM  informally  review 
Iowa  House  File  531,  to  determine  if  the 
legislation  would  satisfy  the  condition 
imposed  on  the  Iowa  program.  Iowa 
stated  that  House  File  531  was  enacted 
by  the  70th  Iowa  General  Assembly  and 
signed  into  law  by  the  Governor  to 
satisfy  the  condition.  OSM  reviewed 
House  File  531  and  advised  Iowa  by 
letter  of  June  8, 1984.  that  the  legislation 
would  not  satisfy  the  condition  because 
it  did  not  require  prepayment  prior  to 
judicial  review. 

On  July  16. 1984,  Iowa  requested 
clarification  of  the  alternatives  available 
to  the  State  program  in  view  of  OSM's 
determination  that  House  File  531  would 
not  satisfy  the  condition.  OSM 
responded  on  August  6,  1984.  by 
notifying  Iowa  that  because  of  the  good- 
faith  efforts  made  by  the  Iowa 
Department  of  Soil  Conservation  and 
the  Iowa  General  Assembly.  OSM 
would  propose  that  the  deadline  for 
Iowa  to  meet  the  condition  be  extended 
until  June  30, 1985.  OSM  stated  that  its 
staff  and  legal  counsel  would  be 
available  to  work  with  the  State  prior  to 
the  next  legislative  session  to  develop  a 
proposal  which  will  be  acceptable  to 
both  OSM  and  the  State. 

Therefore,  OSM  is  proposing  that  the 
deadline  for  the  State  to  meet  this 
condition  be  extended  until  June  30. 
1985.  OSM  requests  comments  on  this 
proposed  extension. 

Procedural  Matters 

1.  Compliance  with  the  Notional 
En  vironmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act. 

On  August  28. 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
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substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  tJiat  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  915 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L.  95-87.  30  U  S.C.  1201  et 
seq. 

Dated:  August  28.  1<WM 

|ohn  D.  Ward. 

Deputy  Director.  Office  of  Surface  Mining. 

(TR  Doc  »4- 23207  Filed  g:30-M.  8:45  am| 
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30  CFR  Part  925 

Permanent  State  Regulatory  Program 
of  Missouri 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACnOM:  Proposed  rule. 

SUMMARY:  OSM  is  proposing  to  modify 
the  deadline  for  Missouri  (1)  to 
promulgate  rules  governing  the  training, 
examination  and  certification  of  blasters 
and  (2)  to  develop  and  adopt  a  program 
to  examine  and  certify  all  persons  who 
are  directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation.  On  August  6. 1984.  Missouri 
requested  an  extension  of  time  for  the 
development  of  a  blaster  certification 
program  until  August  6. 1983.  Each  State 
with  a  regulatory  program  approved 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act)  is  required  to  develop  and  adopt  a 
blaster  certification  program  by  March 
4. 1984.  Section  850.12(b)  of  OSM's 
regulations  provides  that  the  Director, 
OSM.  may  approve  an  extension  of  time 
for  a  State  to  develop  and  adopt  a 
program  upon  a  demonstration  of  good 
cause. 

DATE:  Comments  not  received  by  4:00 
p.m.  October  1. 1984,  will  not  necessarily 
be  considered. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Richard 
Rieke.  Director,  Kansas  City  Field 
Office,  Office  of  Surface  Mining,  818 
Grand  Avenue,  Kansas  City.  Missouri 
64106. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  Rieke,  Director,  Kansas  City 
Field  Office.  Office  of  Surface  Mining. 
818  Grand  Avenue,  Kansas  City, 
Missouri  64106;  Telephone:  (816)  374- 
5527. 

SUPPLEMENTARY  INFORMATION:  On 

March  4. 1983.  OSM  issued  final  rules 
effective  April  14,  1983,  establishing  the 
Federal  standards  for  the  training  and 
certification  of  bhislers  at  30  CFR 
Subchapter  M  (48  FR  9486).  Section 
850.12  of  these  regulations  stipulates 
that  the  regulatory  authority  in  each 
State  with  an  approved  program  under 
SMCRA  shall  develop  and  adopt  a 
program  to  exemine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  the  publication  date  of 
OSM's  rule  at  30  CFR  Part  850. 
whichever  is  later.  In  the  case  of  the 
Missouri  program,  the  applicable  date  is 
12  months  after  publication  date  of 
OSM's  rule,  or  March  4. 1984. 

On  August  6.  1984,  Missouri  requested 
an  extension  of  the  March  4, 1984 
deadhne.  until  August  6,  1985,  to  submit 
its  blaster  certification  program.  The 
State's  letter  indicated  that  it  is 
depending  on  technical  assistance  from  • 
knowledgeable  parties  outside  the 
State's  staff  and  therefore,  requires 
additional  time  to  coordinate  such 
assistance.  Additionally,  Missouri 
explains  that  the  extension  of  time  is 
necessary  to  accommodate  its 
regulatory  process  in  accordance  with 
procedures  established  by  the  Missouri 
Secretary  of  State. 

Therefore,  OSM  is  seeking  comment 
on  the  State's  request  for  additional  time 
to  develop  and  adopt  a  blaster 
certification  program.  Section  850.12(b) 
of  OSM's  regulations  provides  that  the 
Director,  OSM,  may  approve  an 
extension  of  time  for  a  State  to  develop 
and  adopt  a  program  upon  a 
demonstration  of  good  cause. 

Additional  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 


conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal   ' 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub,  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  etseq.]. 

Dated;  Auj^ust  27. 1984. 
John  D.  Ward. 

Deputy  Director.  Office  of  Surface  Mining. 

|FB  Doc  84-23206  Filed  8-30-84.  B:45  am)      " 
BILLING  CODE  4310-O&-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Dependency  of  Parents; 
Compensation;  Correction 

agency:  Veterans  Administration. 
action:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
proposed  rule  on  compensation  for 
dependent  parents  that  appeared  at 
pages  32863  and  32864  in  the  Federal 
Register  of  Friday.  August  17. 1984,  (49 
FR  32863  and  32864).  The  action  is 
necessary  to  correct  a  typographical 
error  in  a  proposed  income  limitation. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  28,  1984. 

ADDRESSES:  Send  comments  to: 
Administrator  of  Veterans  Affairs 
(271A),  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132  at  the  above 
address,  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  October  15. 1984. 
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FOR  FURTHER  INFORMATION  CONTACT 

Robert  M.  White  202-389-3005. 

Dated;  August  28. 1984. 
Nancy  C.  McCoy, 
Chief.  Directives  Management  Division. 

The  following  correction  is  made  to 
FR  Doc.  84-21614  appearing  on  page 
32864  in  the  issue  of  August  17, 1984: 

§3.250    [Corrected] 

On  page  32864,  center  column,  in 
§  3.250.  paragraph  (a)(l)(iii).  the  figure 
"$285"  is  corrected  to  read  "$185". 

|FR  Doc  84-23030  Filed  8-30-84.  »-45  am 
BILLING  CODE  t320-01-«l 
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38  CFR  Part  17 

Definition  of  Medical  Services 

agency:  Veterans  Administration. 
ACTION:  Proposed  regulation 
amendments. 


summary:  The  Veterans  Administration 
is  proposing  to  amend  its  medical 
regulations  (38  CFR  Part  17)  to  conform 
with  provisions  of  Pub.  L.  89-160, 
Veterans'  Health  Care  Amendments  of 
1983.  The  proposed  amendment 
redefines  medical  services  to  include 
preventive  health  care  and  provides 
continuing  treatment  eligibility  for 
certain  persons  disabled  as  a  result  of 
VA  treatment. 

DATE:  Comments  must  be  received  on  or 
before  October  1, 1984.  It  is  proposed  to 
make  this  amendment  effective  the  date 
of  the  statutory  changes  which  they 
implement,  November  21, 1983. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  and  objections  regarding 
this  proposed  amendment  to: 
Administrator  of  Veterans  Affairs 
{271A).  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  132,  of  the  above 
address,  between  the  hours  of  8  a.m.  to 
4:30  p.m.  Monday  through  Friday,  except 
hohdays  until  October  16, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Fleckenstein,  (202)  389-3785. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  98-160  amended  38  U.S.C. 
601(6)(A)(i)  to  include  preventive  health 
care  services  as  part  of  the  definition  of 
medical  services.  The  law  also  amended 
38  U.S.C.  610(a)(3)  relating  to  elLgibiUty 
for  VA  hospital  and  nursing  home  care. 
That  section  authorizes  care  for  a 
person  receiving  VA  compensation.  The 
statutory  amendment  authorizes 
continuing  eligibility  for  care  for  certain 
persons  who  had  received  compensation 


for  an  injury  or  disability  as  a  result  of 
receiving  VA  care  or  as  a  result  of 
participation  in  a  rehabihtastion 
program  under  38  U.S.C.  chapter  31. 
Continuing  hospital  and  nursing  home 
care  eligibility  is  provided,  when  the 
individual's  compensation  payments  are 
discontinued  due  to  receiving  payments 
from  a  judgement  or  tort  settlement  in 
connection  withg  the  injury  or  disability, 
so  long  as  such  eligibility  is  provided  for 
in  the  court  judgement  or  settlement. 

The  Administrator  has  determined 
that  this  amendment  to  VA  regulations 
is  considered  nonmajor  under  the 
criteria  of  Executive  Order  12291. 
Federal  Regulation.  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
millior  or  more;  will  not  result  in  major 
increases  in  costs  for  consumers, 
individual  industries,  Federal.  State  or 
local  government  agencies,  or 
geographic  regions,  nor  will  it  have 
significant  adverse  effects  on 
competition,  emplo>-ment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  regulations  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
this  change  will  regulate  only  the 
eligibihty  of  individuals  to  these 
benefits. 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  are:  64.002.  64.009, 
64.010,  and  64.011. 

List  of  Subjects  in  38  CFR  Part  17  ^ 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Government 
programs— Health,  Health  care.  Health 
facilities.  Health  professions.  Medical 
devices.  Medical  research,  Mental 
health  programs,  Nursing  homes, 
Philippines,  Veterans. 

Approved;  August  16.  1984. 
By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 

Deputy  A  dministrator. 

PART  17— {AMENDED] 

38  CFR  Part  17,  MEDICAL,  is  amended 
as  follows: 

1.  In  S  17.30,  paragraphs  (1)  and  (m)(l) 
are  revised  to  read  as  follows: 


S  17.30    Definitions. 

*  •        *        •        « 

(I)  Hospital  care.  The  term  "hospital 
care"  includes: 

(1)  Medical  services  rendered  in  the 
course  of  hospitalization  of  any  veteran 
and  transportation  and  incidental 
expenses  pursuant  to  the  provisions  of 
§  17.100; 

(2)  Such  mental  health  services, 
consultation,  professional  counseling, 
and  training  for  the  members  of  the 
immediate  family  or  legal  guardian  of  a 
veteran,  or  the  individual  in  whose 
household  such  veteran  certifies  an 
intention  to  live,  as  may  be  essential  to 
the  effective  treatment  and 
rehabilitation  of  a  veteran  or  dependent 
or  8ur\  ivor  of  a  veteran  receiving  care 
under  the  provisions  of  S  17.54(c)  (38 
U.S.C.  601(5)),  as  amended  by  Pub.  L 
93-82.  sec.  101(b);  Pub.  L  94-581,  sec. 
102(1);  and 

(3)(i)  Medical  services  rendered  in  the 
course  of  the  hospitalization  of  a 
dependent  or  survivor  of  a  veteran 
receiving  care  under  the  provisions  of 
S  17.54(c),  and  (ii)  transportation  and 
incidental  expenses  for  such  dependent 
or  survivor  of  a  veteran  who  is  in  need 
of  treatment  for  any  injury,  disease,  or 
disability  and  is  unable  to  defray  the 
expense  of  transportation.  (38  U.S.C. 
601(5),  as  amended  by  Pub.  L  93-82,  sec. 
101(b);  Pub.  L.  96-160) 

(m)  Medical  services.  The  term 
"medical  services"  includes,  in  addition 
to  medical  examination,  treatment,  and 
rehabilitative  services: 

(1)  Surgical  services,  dental  services 
and  apphances  as  authorized  in 
SS  17.60(f),  17.120. 17.123  and  17.123a, 
optometric  and  pediatric  services  (in  the 
case  of  a  person  otherwise  receiving 
care  or  services  under  this  chapter)  the 
preventive  health  care  services  set  forth 
in  38  U.S.C.  66Z  and  except  for  veterans 
authorized  outpatient  care  under 
S  17.60(e),  wheelchairs,  artificial  limbs, 
trusses  and  similar  appliances,  special 
clothing  made  necessary  by  the  wearing 
of  prosthetic  appliances,  and  such  other 
supplies  or  services  as  are  medically 
determined  to  be  reasonable  €md 
necessary.  (38  U.S.C.  601(6)(A){i);  sec. 
106,  Pub.  L  98-160) 

•  •  •  *  • 

2.  In  S  17.48,  paragraph  (b)  is  revised 
to  read  as  follows: 

917.4S    Consideratione  appiieaWe  In 
dettrmlning  ailgibiltty  for  hotpitM,  nuraing 
Itome  or  domlciilary  care. 

•  •         •         •         • 

(b)(1)  Under  paragraph  (c)(1)  of 
i  17.47,  veterans  who  are  receiving 
disability  compensation  awarded  under 
S  3.800  of  this  title,  where  a  disease. 
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injury  or  the  aggravation  of  an  existing 
disease  or  injury  occurs  as  a  result  of 
VA  examination,  medical  or  surgical 
treatment,  or  of  hospitalization  in  a  VA 
health  care  facility  or  of  participation  in 
a  rehabilitation  program  under  38  U.S.C. 
chapter  31.  under  any  law  administered 
by  the  VA  and  not  the  result  of  his/her 
own  willful  misconduct.  Treatment  may 
be  provided  for  the  disabihty  for  which 
the  compensation  is  being  paid  or  for 
any  other  disability.  Treatment  under 
the  authority  of  §  17.47(c)(1)  may  not  be 
authorized  during  any  period  when 
disability  compensation  under  §  3.800  of 
this  title  is  not  being  paid  because  of  the 
provisions  of  §  3.800(a)(2).  except  to  the 
extent  continuing  eligibility  for  such 
treatment  is  provided  for  in  the 
judgment  for  settlement  described  in 
§  3.800(a)(2)  of  this  title.  (38  U.S.C. 
610(a);  sec.  701,  Pub.  L.  98-160) 

(2)  Under  paragraph  (c)(3)  of  §  17.47. 
"No  adequate  means  of  support" — when 
an  applicant  is  receiving  an  income  of 
S415  or  more  per  month  from  any  source 
for  personal  use,  this  fact  will  be 
considered  prima  facie  evidence  of 
adequate  means  of  support.  This  is 
subject  to  rebuttal  by  a  showing  that 
such  income  is  not  adequate  to  provide 
the  care  required  by  reason  of  the 
veteran's  disability  or  that  the  income  is 
not  available  for  the  veteran's  use 
because  of  other  obligations  such  as 
contributions  in  whole  or  in  part  to  the 
support  of  a  spouse,  child,  mother  or 
father.  In  all  such  cases  of  alleged 
inadequate  means  of  support,  the 
circumstances  will  be  submitted  to  the 
Director  for  decision.  (38  U.S.C.  610(a); 
sec.  701,  Pub.  L.  98-160). 
•         •         ♦         •         ♦ 

|H«  Lkic  84-i3237  Filed  8-30-S4:  8;4S  am| 

mujNG  cooc  tsao-oi-M 


GENERAL  SERVICES 
ADMINISTRATION 

41CFRCh.201 

Federal  Information  Resources 
Management  Regulation  (FIRMR); 
Publication  of  Integrated  Provisions 

agency:  Office  of  Information 
Resources  Management,  GSA. 
action:  Notice  of  proposed  rulemaking 
and  availability  of  drafts  of  certain 
parts. 

summahv:  Thia  notice  announces  the 
availability  of  the  Block  A  portion  of  the 
proposed  integrated  text  to  be  published 
as  Amendment  1  to  the  FIRMR.  No 
changes  will  be  made  in  authorities, 
policies,  or  procedures  from  those 
contained  in  codified  portions  of  the 


Federal  Procurement  Regulations  (FPR) 
and  Federal  Property  Management 
Regulations  (FPMR)  from  which  the 
provisions  are  derived.  Nevertheless, 
users  may  desire  to  become  acquainted 
with  the  manner  in  which  the  integration 
is  made.  While  comment  and  review  is 
not  solicited,  all  comments  and 
suggestions  received  will  be  considered. 

DATES:  Any  comments  on  the  proposed 
provisions  should  be  submitted  in 
writing  to  the  Policy  Branch,  OIRM  at 
the  address  shown  below  on  or  before 
October  1, 1984.  FIRMR  Block  "A"  and 
the  applicable  FIRMR  Part  number  must 
be  cited  in  all  correspondence  related  to 
this  notice. 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Ser%'ices 
Administration,  KMPP,  Washington,  DC 
20405.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Leticia  Boddie,  Policy  Branch,  Office 
of  Information  Resources  Management, 
telephone  202-566-0194  or  FTS,  566- 
0194.  A  single  copy  of  any  of  the  parts 
comprising  Block  A  are  available  upon 
request;  please  specify  the  partis) 
desired.  | 

SUPPLEMENTARY  INFORMATION:  GSA  has 

established  (49  FR  20994,  May  17,  1984) 
the  FIRMR  to  provide  a  single  regulation 
for  use  by  Federal  agencies  governing 
certain  of  their  information  activities. 
Text  WHS  published  for  only  Part  201-1. 
An  amendment  to  the  FIRMR  is  under 
development  to  publish  an  integrated 
FIRMR  text  for  codified  Federal 
Procurement  Regulations  (41  CFR 
Subparts  1-4.11.  1-4.12.  and  1-4.13)  and 
Federal  Property  Management 
Regulations  (41  CFR  Parts  101-35. 101- 
36, 101-37).  The  first  of  four  blocks  of 
integrated  FIRMR  text  has  been  drafted. 
Block  A  consists  of  six  FIRMR  parts. 
Each  part  includes  derivation  and 
distribution  tables  relating  FIRMR 
sections  to  FPR/FPMR  sources.  The 
parts  in  Block  A  are — 

Part  201-1— Definitions  of  Words  and 

Terms 
Part  201-6— Protection  of  Personal 

Privacy 
Part  201-7 — Security  of  Information 

Resources  Systems 
Part  201-8 — Implementation  and  Use  of 

Federal  Standards  (Proposed  Supp.  1 

to  Temp.  Reg.  2  is  also  available) 
Part  201-11— Competition 
Part  201-16— Planning 

List  of  Subjects  in  41  CFR  Chapter  201 

Government  information  resources 
activities,  Govenunent  procurement. 

(Sec.  205((:).  63  Stat.  390;  40  U.S.C.  ♦86(c)) 


Dated:  August  23.  1984. 
Francis  A.  McDonough. 

Deputy  Assistant  Administrator  for  Federal 
Information  Resources  Management, 

|FR  Doc.  84-23215  Filed  8-30-84;  8:45  8in| 
BILLING  COOE  B820-2a-M 


INTERSTATE  COMMERCE 
COMMISSION 


49  CFR  Part  1039 


INC.  39777] 


Negative  Surcharge  Tariffs;  Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rules 
(Exemption) 

SUMMARY:  The  Commission  proposes, 
under  49  U.S.C.  10505,  to  exempt  the 
filing  of  negative  surcharges  from  the 
provisions  of  section  10762(b)(2)  that 
require  concurrences  of  acceptances  by 
parties  to  rail  joint  tariffs.  This 
exemption  is  proposed  to  permit  rail 
carriers  unilaterally  to  continue  to 
publish  allowance  (  "negative 
surcharge  ")  tariffs  to  the  extent  such 
tariffs  are  authorized  by  section 
10705a(a),  which  expires  September  30, 
1984.  The  Chicago  and  North  Western 
Transportation  Company  has  filed  a 
petition  for  such  an  exemption. 
However,  we  conclude  that  continuance 
of  this  pricing  option  should  be 
considered  on  an  industrywide  basis. 

DATE:  Comments  are  due  on  October  1, 
1984. 

ADDRESS:  Send  an  original  and,  if 
possible,  15  copies  of  comments 
referring  to  No.  39777  to;  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245.  or  Mont 
L.  Burrup  (202)  275-6447. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  or  call  289-4357  (DC 
.Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Environment  and  energy.  This  action 
will  not  significantly  affect  the  quality  of 
the  human  environment  or  energy 
conservation. 

Regulatory  Flexibility  Certification. 
The  Commission  certifies  that  the 
proposed  rule  (exemption)  will  not,  if 
promulgated,  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities,  because  (1)  it 
involves  only  "negative  surcharges"  (i.e., 
unilateral  joint  rate  reductions)  which, 
among  others,  have  been  authorized  by 
a  statutory  provision  that  will  expire;  (2) 
negative  surcharges  are  borne  by  the 
proposing  carrier  and  do  not  affect  the 
revenues  earned  by  its  connections  on 
interlme  traffic;  and  (3)  the  Commission 
found  in  Ex  Parte  No.  427.  Joint  Rates 
Study:  A  Report  to  Congress  Pursuant  to 
Section  217  of  the  Staggers  Rail  Act  of 
1980  (not  printed),  served  November  18, 
1982.  at  page  22,  that  only  14  such 
surcharges  were  published  in  fiscal  year 
1981 

List  of  Subjects  in  49  CFR  Part  1039 

Railroads. 

This  notice  is  issued  pursuant  to  5 
U.S.C.  553  and  49  U.S.C.  10505. 10321. 
and  10762. 

Decided:  August  22. 1984. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett  and 
Gradison.  Chairman  Taylor  was  absent  and 
did  not  participate. 
lames  H.  Bayne, 
Secretary. 

Appendix 

PART  1039— [AMENDED] 

Title  49  CFR  Part  1039,  is  proposed  to 
be  amended  by  adding  the  following 
new  §  1039.18. 

§1039.18    Allowance  ("negative 
surcharge")  tariff  exemption. 

Rail  allowance  ("negative  surcharge") 
tariffs  reducing  the  total  charges 
applicable  to  a  movement  subject  to  a 
joint  rate  in  which  the  carrier  publishing 
the  tariff  participates,  when  the 
reduction  is  borne  solely  by  that  carrier, 
are  exempt  from  the  provisions  of  49 
U.y.C.  10762(b)(2)  that  require 
concurrences  or  acceptances  by  other 
parties  to  the  joint  rate. 

(FR  Doc.  S4-23170  Filed  8-30-««:  8;45  am) 
BIU.IMO  COOC  7O3S-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Ribes  Echlnellum 
(Miccosukee  Gooseberry)  Proposed 
To  Be  a  Threatened  Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 


summary:  The  \iS.  Fish  and  Wildlife 
Service  proposes  to  list  Ribes 
echinelium  (Miccosukee  gooseberry),  a 
native  plant  of  Florida  and  South 
Carolina,  as  a  threatened  species  under 
the  authority  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended.  Rihes  echmellum  is 
threatened  by  potential  recreational 
activities,  development  of  its  lakeshore 
habitat,  and  logging.  This  proposal,  if 
made  final,  would  implement  Federal 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended,  for 
Ribes  echinelium.  The  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  30, 
1984.  F\iblic  hearing  requests  must  be 
received  by  October  15,  1984. 
ADDRESSES:  Comments  amd  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  75  Spring  Street,  S.W., 
Atlanta,  Georgia  30303.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rick  Ingram  at  the  above  address 
(404/221-3583  or  FTS  242-3583). 
SUPPLEMENTARY  INFORMATION: 
Background 

Ribes  echinelium  was  first  discovered 
by  two  Florida  botanists  in  the  eariy 
spring  of  1924,  along  the  shore  of  Lake 
Miccosukee  in  Jefferson  County.  Florida 
(Coville,  1924).  Ribes  echinelium 
remained  known  only  from  this  one 
population  along  the  shores  of  Lake 
Miccosukee  for  over  30  years,  until  a 
second  population  was  located  about 
200  miles  northeast  in  McCormick 
County,  South  Carolina  in  1957 
(Radford,  1959).  The  South  Carolina 
location  is  considered  to  represent  one 
of  the  most  unusual  floristic 
assemblages  in  the  two  Carolines 
(Radford  and  Martin,  1975).  These  two 
sites  remain  the  only  known  locations 
for  Ribes  echinelium. 

This  unique  plant  is  a  shrub  that 
reaches  1  meter  in  height  and  forms 
patches  that  often  measure  several 
meters  in  diameter.  The  plant  has  spiny 
stems  and  3-lobed  leaves  that  measure 
1-2  centimeters  long.  The  flowers  are 
greenish  white  and  small.  The  fruits  are 
spiny  and  measure  up  to  22  millimeters 
m  diameter. 

Federal  Government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 


report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  The  Service  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(cM2) 
(now  secHon  4(b)(3))  of  the  Act,  and  of 
its  intention  thereby  to  review  the  status 
of  the  plant  taxa  named  within.  On  June 
16,  1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1.700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975.  Federal  Register 
publication.  Ribes  echinelium  was 
included  in  the  July  1,  1975,  notice  of 
review  and  the  June  16, 1976,  proposal. 
General  comments  received  in  relation 
to  the  1976  proposal  were  summarized  in 
the  April  26, 1978,  Federal  Register 
publication,  which  also  determined  13 
plant  species  to  be  endangered  or 
threatened  species  (43  FR  17909).  On 
December  10, 1979.  the  Service 
published  a  notice  withdrawing  the  June 
16,  1976,  proposal  along  with  four  other 
proposals  that  had  expired  due  to  a 
procedural  requirement  of  the  1978 
Amendments.  On  December  15, 1980,  the 
Service  published  a  revised  notice  of 
review  for  native  plants  in  the  Federal 
Register  (45  FR  82479);  Ribes  echinelium 
was  included  in  that  notice  as  a 
category-l  species.  Category-1  species 
are  those  for  which  data  in  the  Service's 
possession  indicate  hsting  is  warranted. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary'  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  RJbes  echinelium  because  of 
the  acceptance  of  the  19"5  Smithsonian 
report  as  a  petition.  On  October  13. 1983. 
the  Service  found  that  the  petitioned 
listing  of  Ribes  echmellum  was 
warranted,  and  that  although  other 
pending  proposals  had  precluded  its 
proposal,  expeditious  progress  was 
being  made  to  add  species  to  the  list. 
Notice  of  this  finding  was  published  in 
the  Federal  Register  on  January  20,  1984, 
(49  FR  2485).  Publication  of  this  proposal 
constitutes  the  next  l-year  finding 
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requiremenl.  which  must  be  made  by 
Octoberl3. 1984. 


Summary  of  Factors  Affecting  the 
opecies 

Section  4(a)fl)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  under  revision  to 
accommodate  the  1982  Amendments — 
see  proposal  at  48  PR  36062,  August  8, 
1983)  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatenedspecies  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Ribes  echine/lum 
(Coviile)  Rehder  (Miccosukee 
gooseberry)  (Syn:  Grossularia  echinella 
Coviile).  are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  Its  habitat  or  range.  Because  of  its 
localization  to  only  two  sites.  Ribes 
echinellum  is  particularly  vulnerable  to 
any  natural  or  man-influenced 
disturbance.  The  South  Carolina 
population  occurs  on  lands  managed  as 
a  nature  preserve  by  the  South  Carolina 
Wildlife  and  Marine  Resources 
Department.  Increased  visitation  by  the 
public  to  this  area  could  increase  the 
risk  of  accidental  destruction  and 
trampling.  Additional  protection  and 
management  planning  is  needed  at  the 
South  Carolina  site;  species  biology 
research  is  needed  to  determine  what 
type  of  management  the  Ribes  needs. 
The  species'  continued  existence  is  more 
tenuous  in  Florida.  The  Florida 
population  is  privately  owned  and  the 
site  has  potential  for  lakeside 
development.  The  present  owner  has  no 
plans  to  sell  or  develop  the  site,  but 
subsequent  owners  may  well  choose  to 
develop  the  site  for  homesites  or 
recreational  developments,  if  protection 
planning  does  not  occur.  Logging  of  the 
associated  hardwoods  and  severe  fire 
could  pose  additional  threats  to  the 
Florida  population  (Milstead.  1978).  It  is 
knovvn  that  logging  has  occurred  near 
part  of  the  Florida  site  with  observed 
detrimental  effects  (Krai,  1977). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Both  populations  o!  Ribes 
echinellum  occur  at  sites  (riveredge  and 
lakeshore)  that  have  potential  for 
recreational  use.  If  this  recreational  use 
is  not  controlled  with  the  protection  of 
the  R/bes  as  a  primary  consideration, 


negative  impacts  to  the  populations 
could  result.  Gooseberries  and  currants 
are  cultivated  for  their  edible  fruits  and 
for  their  ornamental  habit  and  bloom. 
The  Miccosukee  gooseberry  is  not  in 
demand  for  these  purposes  at  present 
but  with  publicity  such  a  demand  could 
occur. 

C.  Disease  or predation.  None  known, 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Ribes 
echinellum  is  afforded  limited 
protection  under  Florida  State  law, 
Chapter  65—428.  which  includes 
prohibitions  concerning  taking, 
transport,  and  the  sale  of  plants  listed 
under  the  Florida  law.  South  Carolina 
does  not  have  a  State  law  to  protect 
endangered  plants,  but  Ribes 
echinellum  is  indirectly  protected  under 
the  Natural  Area  prohibitions  against 
unauthorized  plant  taking.  The 
Endangered  Species  Act  would  offer 
additional  protection  for  the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  covtinued  existence.  The 
small  size  and  number  of  the 
populations  cause  this  species  to  be  in 
danger  of  extinction  due  to  natural 
perturbations  such  as  lightning  fires  or 
to  natural  fluctuations  in  the  numbers  of 
extant  individuals. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  Ribes  echinellum  as  threaten. 
With  only  two  populations  of  this 
species  known  to  exist  it  appears  to 
warrant  protection  uder  the  Act; 
threatened  status  seems  appropriate 
since  one  of  the  sites  is  in  State 
ownership.  Critical  habitat  is  not 
proposed  for  designation,  as  is 
discussed  in  the  next  section. 
Critical  Habitat 

Section  4[a|(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
IS  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Ribes  echinellum  at 
this  time.  Gooseberries  and  currants  are 
cultivated  for  their  edible  fruits  and  for 
their  ornamental  habit  and  bloom. 
Increased  publicity  and  the  provision  of 
specific  location  information  associated 
with  critical  habitat  designations  could 
result  in  taking  pressures  on  the 
Miccosukee  gooseberry.  Prohibitions 
against  taking  of  plants  are  difficult  to 


enforce.  Taking  is  not  prohibited  by  the 
Endangered  Species  Act  with  respect  to 
plants,  except  for  a  prohibition  against 
removal  and  reduction  to  possession  of 
endangered  plants  from  lands  under 
Federal  jurisdiction.  Publication  of 
critical  habitat  descriptions  would  make 
this  species  even  more  vulnerable  and 
increase  enforcement  problems. 
Although  South  Carolina  State  law 
prohibits  unauthorized  plant  taking  from 
natural  areas,  drawing  attention  to  this 
site  could  increase  enforcement 
problems.  Increased  visitation  at  both 
sites  stimulated  by  critical  habitat 
designation  could  result  in  trampling 
problems.  But  the  appropriate  South 
Carolina  land-management  agency  and 
the  Florida  landowner  have  been 
informed  of  the  locations  of  this  species 
and  the  importance  of  protecting  Ribes 
echinellum,  so  no  additional  benefits 
from  the  notification  function  of  a 
critical  habitat  designation  would  result. 
Therefore,  it  would  not  be  prudent  or 
beneficial  to  determine  critical  habitat 
for  Ribes  echinellum  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  m 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  F'ederai  agencies  a.nd  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29.  1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destructi  jn  or 
adverse  modification  of  proposed 
critical  habitat.  When  a  species  is  listed. 
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section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  aclivities  they  authorize, 
fund,  or  curry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat,  if  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  respon,sible  Federal 
agency  must  enter  into  consultation  with 
the  Service.  No  Federal  involvement  is 
expected  or  known  for  Ribes 
echinellum. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Ribps  echineUum  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdK  tion  of  the  U.S.  to  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appear  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued  since  Ribes  echinellum 
is  not  common  in  cultivation  or  in  the 
wild. 

Section  9(a)(2](B)  of  the  Act.  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Section  4(d) 
'allows  for  the  provision  of  such 
;  protection  to  threatened  species  through 
regulations.  Proposed  regulations 
implementing  this  new  prohibition  were 
published  on  July  8.  1983  (48  FR  31417) 
and  it  is  anticipated  that  these  will  be 
made  final  following  public  comment. 
Ribes  echinellum  is  not  known  to  occur 
on  Federal  lands.  However,  this  new 
protection  will  apply  to  Ribes 
echinellum  once  revised  regulations  are 
promulgated  if  this  plant  is  ever  found 


on  Federal  lands  Requests  for  copies  of 
the  regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Fede.ral  Wildlife  Permit  Office.  US  Fish 
and  Wildlife  Service,  Washington  D  C 
20240  (703 '2,3'.-1903] 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  "as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Ribes 
echinellum. 

(2)  The  location  of  any  additional 
populations  of  Ribes  echinellum  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Rjbes  echinellum. 

Final  promulgation  of  the  regulation 
on  Ribes  echinellum  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adaption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Service's  southeastern 
Regional  Director  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act"of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 


Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244]. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapte'r  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority  Pub  L  93-205.  8"  Stat  884:  P'jb. 
L,  94-359,  90  Stat.  911.  Pub  L.  95-632  92  Stat 
3751;  Pub.  L.  96-159.  93  Slat  1225,  Pub  L  97- 
304.  96  Stat.  1411  (16  LVS  C  1531  el  seq). 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following  in  alphabetical 
order,  under  the  famil>  S^xifragaceae  to 
the  List  of  Endangered  and  Threatened 
Plants: 


§17.12 
plants. 

•  • 


Endangered  and  threatened 
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S(>«c>es 


SoeoBfic  rwme 


CofTWTxxi  nam© 


H,s,o^.an^        S.a,.,  ^Z  ^^Z        ^* 


Saiitragaceae — Saxifrage  famriy 
RitMS  acfwiallum Miccosukee  gooseberry U.SA  (FL,  SQ-  1 


KA 


Dated:  August  13.  1984. 
G.  Ray  Amett, 

Assistant  Secretary  for  F:sh  and  Wildiife  and  Parks. 
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ACTION 

Special  Volunteer  Programs 

AGENCY:  ACTION 

ACTION-  Notice  of  availability  of  funds: 
demonstration  grants. 


The  Office  of  Policy  and  Planning  of 
ACTION  announces  the  availability  of 
funds  for  fiscal  year  1984  for 
demonstration  grants  under  the  Special 
Volunteer  Programs  authorized  by  the 
Domestic  Volunteer  Service  Act  of  1973. 
as  amended  (Pub.  L.  93-113,  Title  I.  Part 
C.  42  U.S.C.  4992). 

Grant  awards  in  excess  of  $50,000  will 
be  selected  through  a  competitive 
procedure. 

ACTION  will  fund  these 
demonstration  grants  almost  exclusively 
from  interagency  funds.  Applications 
will  be  reviewed  as  specific  interagency 
agreements  are  signed.  The  purpose  of 
this  competitive  process  is  to  identify 
and  support  innovative  volunteer 
service  projects  that  have  potential  for 
widespread  use  in  low-income  areas  in 
the  Rio  Grande  Valley  and  Southwest 
Texas. 

A.  Objective 

Volunteer  Demonstration  Projects 
address  areas  of  human  and  social 
concern  where  citizens,  as  volunteers, 
can  contribute  toward  individual  self- 
reliance  and  community  self-sufficiency. 
Projects  funded  under  this 
announcement  must  utilize  volunteers  to 
help  alleviate  the  widespread  hardships 
presently  experienced  by  the  citizens  of 
the  Rio  Grande  Valley  and  Southwest 
Texas  areas. 

The  types  of  projects  envisioned  to  be 
funded  are,  for  example:  emergency 
food  and  shelter;  job  readiness  training 
and  placement:  literacy:  nutrition 
services:  youth  programs;  other 
community  and  economic  development 
projects. 


B.  Eligible  Applicants 

Only  applications  from  private,  non- 
profit incorporated  organizations  and 
public  agencies  will  be  considered. 

C.  Available  Funds  and  Scope  of  the 
Grant 

ACTION  anticipates  that  up  to 
$1,000,000  irt  interagency  fvmds  will  be 
available  for  grants,  for  the  purpose  of 
this  announcement.  There  are  no 
restrictions  on  the  dollar  amounts  of 
grant  awards:  the  average  competitive 
grant  will  fall  within  the  $100,000  to 
$125,000  range.  Grants  will  be  awarded 
for  a  maximum  of  12  months  and  are 
generally  non-renewable. 

Publication  of  this  anncuncement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants,  or  to  obligate 
any  specific  amount  of  money,  or  any 
part  thereof,  for  demonstration  grants. 

D.  General  Criteria  for  Grant  Selection 

Grant  applications  will  be  reviewed 
and  evaluated  against  the  general 
criteria  outlined  below,  as  appropriate, 
as  well  as  conformance  to  the 
instructions  included  in  the  application. 
Grant  applicant  organizations  from  or 
closely  proximate  to  the  Rio  Grande 
Valley  and  Southwest  Texas  will  be 
given  preference  in  order  to  help 
alleviate  the  widespread  hardships 
presently  experienced  by  citizens  living 
in  these  areas. 

Should  submitted  applications  fall 
within  the  general  category,  applicants 
will  be  notified  individually  as  to  any 
specific  restrictions  which  may  be 
subsequently  placed  upon  the 
interagency  funds  in  order  that  their 
applications  may  be  revised  to  conform 
with  such  restrictions. 
The  General  Criteria  are  as  follows: 
—Potential  to  recruit  and  motivate 
volunteers  to  provide,  effectively  and 
efficiently,  direct  and,  in  rare  cases, 
indirect  assistance  to  targeted 
communities  in  the  Rio  Grande  Valley 
and  Southwest  Texas: 

—Carefully  formulated,  time-phased 
measurable  objectives  and  feasibility  of 
methods  for  meeting  those  objectives: 
— Feasibility  of  proposed  budget: 
—Evidence  of  commitment  from 
collaborating  agencies  and 
organizations  when  such  is  expected  to 
contribute  to  the  value  or  success  of  the 
project: 


— Promise  of  developing  innovations 
or  knowledge  in  areas  of  priority,  and  of 
significance  to  national  program 
development: 

— Capability  of  proposed  stafT: 

— Potential  for  replication  of  the 
project  model;  plans  for  implementation 
and  dissemination  of  results  of  project, 
including  any  products  for  use  by  others; 

— Likelihood  of  completion  of  project 
within  proposed  timetable: 

—Adequacy  of  plans  for  data 
gathering  and  evaluation. 

While  apphcants  are  not  required  to 
contribute  a  specific  portion  of  project 
costs,  they  are  encouraged  to  do  so. 
Applicants  capable  of  such 
contribufions  should  specify  the  sources 
and  amounts  of  non-federal 
contributions,  and  the  sources  and 
nature  of  in-kind  non-federal 
contributions. 

E.  Application  Review  Process 

ACTION'S  Office  of  Policy  and 
Planning  Staff,  which  has  expertise  in 
volunteer  demonstration  programs,  will 
review  and  evaluate  all  eligible 
apphcations  for  awards  in  excess  of 
$50,000  upon  a  competitive  basis.  The 
ACTION  Assistant  Director  for  Policy 
and  Planning  will  make  the  final 
selection  from  among  the  highest-rated 
applications. 

F.  Application  Submission  and  Deadline 

One  signed  original  and  two  (2)  copies 
of  all  completed  applications  must  be 
submitted  to  the  Assistant  Director  for 
Policy  and  Planning,  room  M-606, 
ACTION.  806  Connecticut  Avenue.  NW.. 
Washington,  D.C.  The  deadline  for 
receipt  of  applications  by  the  Agency  is 
September  21, 1984.  Those  eligible  fo'r 
consideration  will  be  evaluated  against 
the  above-stated  criteria  and  the 
purposes  for  which  the  interagency 
funds  may  be  used. 

All  grant  applications  must  consist  of: 

a.  Action  Project  Narrative  (Form  A- 
1036)  which  includes  a  Project  Work 
Plan,  specifying  projected  number  of 
volunteer  hours  by  quarter  by  work 
stations. 

b.  Application  for  Federal  Assistance 
(Form  A-1017}  with  narrative  budget 
justificafion. 
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c.  CPA  certification  of  accounting 
capability. 

d.  Articles  of  Incorporation. 

e.  Proof  of  nonprofit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  the 
documentation. 

f.  Resume  of  proposed  project  director 
candidates,  if  available,  or  the  resume  of 
the  Executive  Officer  of  the  applicant 
agency. 

g.  List  of  sponsor's  governing  board 
members  and  their  relationship  to  the 
community. 

Those  eligible  for  consideration  at  any 
given  time  will  be  evaluated  against  the 
above-stated  criteria  and  the  purposes 
for  which  the  interagency  funds  may  be 
used. 

To  receive  an  application  form,  please 
call  the  Office  of  Policy  and  Planning 
toll  free  number  (800)  424-8580,  Ext.  81. 

Signed  dt  Washington,  D.C..  this  28th  day 
of  August  1984 

Thomas  W.  Paukeo. 

Director.  ACT/ON 

|FR  Doc  84-23282  Filed  8-30-«4  »«  amj 

nUJMG  CODE  eos<M>i-M 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Import  Limitation;  Country  of  Origin 
Quota  Adjustment;  Denmark 

agency:  Foreign  Agricultural  Service. 
USDA. 

action:  Notice  of  Country  of  Origin 
Adjustment  for  Certain  Condensed  Milk 
from  Denmark. 


summary:  Presidential  Proclamataion 
4708  issued  December  11, 1979.  amended 
Headnote  3(a)  of  Part  3  of  the  Appendix 
to  the  Tariff  Schedules  of  the  United 
States  to  permit  the  Secretary  of 
Agriculture  to  maice  country  of  origin 
adjustments  for  unlicensed  quotas  that 
will  not  be  filled  by  the  country  of  origin 
listed  opposite  the  quota.  This  notice 
implements  such  an  adjustment  with 
respect  to  the  quota  quantity  assigned  to 
Denmark  for  condensed  milk  in  airtight 
containters. 

DATE:  September  4, 1984. 

FOm  FURTHER  INFORMATION  CONTACT 

Phillip  J.  Christie.  Head.  Import 
Licensing  Group,  Diary,  Livestock  and 
Poultry  Division,  Foreign  Agricultural 
Servivce,  Room  8616  South  Building, 
Department  of  Agriculture,  Washington, 
DC.  20250  or  telephone  at  (202)  447-5270. 
SUPflEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 


determined  to  be  "nonmajor"  since  it 
will  not  have  any  of  the  significant 
effects  specified  in  those  documents. 
Furthermore,  to  the  extent,  if  any,  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  apply  to 
this  notice,  the  Administrator,  Foreign 
Agricultural  Service,  hereby  certifies 
that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
adjustment  of  the  country  of  origin  from 
which  the  quota  item  specified  herein 
may  be  entered  does  not  affect  the 
ability  of  importers  to  import  this  quota 
item,  but  only  expands  the  number  of 
countries  from  which  the  item  may  be 
imported.  Also,  since  this  action  is  being 
taken  in  recognition  of  changes  in  the 
market  which  have  already  occurred, 
this  action  will  not  cause  any  new 
economic  impact. 

An  assessment  of  the  impact  of  this 
rule  on  the  environment  was  made  and, 
based  on  this  evaluation,  this  action  is 
not  a  major  federal  action  and  will  have 
no  foreseeable  signficant  effects  on  the 
quality  of  the  human  environment. 
Consquently.  no  environmental  impact 
statement  is  necessary  for  this  proposed 
rule. 

Part  3  of  the  Appendix  to  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
sets  forth  import  limitations  imposed  on 
certain  dairy  products,  including  certain 
condensed  milk.  Headnote  3(a)(iii)  of  the 
Appendix  allows  for  reallocating  the 
quota  amount  of  a  dairy  article  listed  in 
that  Appendix  among  the  countries  of 
origin  specified  for  a  given  article  if  it  is 
determined  that  the  quota  amount 
assigned  to  a  particular  country  is  not 
likely  to  be  entered  from  that  country 
within  a  given  calender  year.  I  hereby 
determine  that  it  is  not  likely  that  the 
amotmt  of  condensed  milk  specified  in 
TSUS  Item  949.90  for  Denmark  will  be 
entered  from  the  country  during 
calendar  year  1984. 

Notice  is  hereby  given  that  the  1984 
unused  quota  quantity  for  condensed 
milk  specified  in  TSUS  Item  949.90  for 
Denmark  may  be  imported  from 
Canada,  Denmark,  the  Nethelands  and 
Australia  for  the  remainder  of  the  1984 
quota  year. 

This  quota  quantity  for  TSUS  Item 
949.90  will  revert  to  the  original 
supplying  country  on  January  1, 1985. 

Issued  at  Washington,  D.C.  this  13th  day  of 
August,  1984. 

Leo  V.  M^yer. 

Acting  Administrator 

(FK  Doc.  M..231SS  Piled  S-2S-»4;  8:45  am) 
BIU.IMQ  COOC  3410- tO-M 


Rural  Electrification  Administration 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  and 
Annoucement  of  a  Public  Scoping 
Meeting  for  Proposed  Electric 
Transmission  Pro)ect  in  Western  North 
Dalcota 

AGENCY:  Rural  Electrification 

Administration.. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

and  Conduct  a  Public  Scoping  Meeting. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  intends  to 
conduct  a  public  scoping  meeting  and 
may  prepare  a  Draft  Environmental 
Impact  Statement  (EIS)  in  connection 
with  a  joint  project  proposed  by  Basin 
Electric  Power  Cooperative  (Basin)  and 
Montana-Dakota  Utilities  Company 
(MDU)  of  Bismark,  North  Dakota.  The 
project  consists  of  the  construction  and 
operation  of  approximately  112 
kilometers  (70  miles)  of  230  kV  electric 
transmission  line  from  Basin's  existing 
Charlie  Creek  Substation  in  McKenzie 
County,  North  Dakota.  Basin  may 
request  REA  financing  assistance  for  the 
project.. 

DATE:  REA  will  conduct  a  public  scoping 
meeting  at  the  Watford  City  Hall  (Civic 
Center),  213  E.  2nd  Street,  Watford  City, 
North  Dakota,  on  October  2, 1984,  at  7:30 
CST.. 

ADDRESS:  Any  interested  parties  are 
invited  to  submit  written  comments  to 
REA  prior  to,  at,  or  within  30  days  after 
the  public  scoping  meeting,  in  order  for 
the  comments  to  be  part  of  the  formal 
record.  Comments  should  be  sent  to  Mr. 
Frank  W.  Bennett,  Director,  NCA-E, 
REA,  Room  0230-S  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW, 
Washington,  D.C.  20250.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  W.  Bennett,  NCA-E,  address 
above,  telephone  (202)  382-1400,  FTS 
382-1400,  or  Basin  Electric  Power 
Cooperative,  1717  East  Interstate 
Avenue.  Bismark.  North  Dakota  58501, 
telephone  (701)  223-0441. 
SUPPLEMENTARY  INFORMATION:  REA,  in 
order  to  meet  its  requirements  under  the 
National  Environmental  Policy  Act  of 
1969  (.NEPA),  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500),  and  REA  Environmental 
Policies  and  Procedures  7  CFR  Part  1794 
(49  FR  9544-9558,  dated  March  13, 1984). 
hereby  gives  notice  that  it  intends  to 
conduct  a  public  scoping  meeting  and 
may  prepare  and  EIS  for  the 
construction  and  operation  of  the 
Charlie  Creek  to  Williston  230  kV 
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transmission  line.  According  to  the 
provisions  of  7  CFR  Part  1794  regarding 
electric  transmissioin  facilites  of  the 
type  proposed  by  Basin  and  MDU,  REA 
is  allowed  to  determine,  after  the 
scoping  process  is  completed  and  an 
acceptable  Environmental  Analysis  is 
submitted  by  Basin  and  MDU,  whether 
to  prepare  an  EIS  or  a  finding  of  no 
significant  impact.  REA  will  take  into 
account  the  input  from  Federal,  State. 
and  local  government  agencies  and 
interested  groups  and  individuals  in 
making  this  decision. 

Alternatives  to  be  considered  by  REA 
may  include,  among  other 
consideryt'ons:  (1)  No  action;  (2) 
alternative  routes:  (3)  alternative 
voltages;  (4)  local  generation:  (5) 
upgrading  existing  facilities;  (6) 
underground  transmission;  (7)  load 
management  and  conservation. 

The  public  scoping  meeing.  to  be 
conducted  by  a  representative  of  KiiA. 
will  be  held  to  solicit  public  input  and 
including,  but  not  limited  to.  the  nature 
of  the  proposed  project,  its  possible 
location,  alternatives,  and  any 
environmental  concerns  that  should  be 
considered.  Requests  for  additional 
information  concerning  the  scopmg 
meeting  may  be  directed  to  Basin  or 
REA  at  the  addresses  and  telephone 
numbers  listed  above. 

Any  REA  financing  assistance  to 
Basin  will  be  subject  to  and  contingent 
upon  reaching  satisfactory  conclusions 
with  respect  to  the  environmental 
effects  of  the  project,  and  final  action 
will  be  taken  after  compliance  with  the 
environmental  procedures  required  by 
NEPA  have  been  satisfied. 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850 — 
Rural  Electrification  Loans  and  Loan 
Guarantees. 

Dated:  August  27,  1984. 
Harold  V.  Hunter. 
Administrator. 

|FR  Doc  S4-23265  Filed  B-SO-M  846  llin| 
BILUNG  CODE  3410-16-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IC-583-0021 

Bicycle  Tires  and  TuIms  From  Taiwan; 
Final  Results  of  Administrative  Review 
of  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order. 


summary:  On  April  13, 1984.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  bicycle  tires  and  tubes  from  Taiwan. 
The  review  covers  the  period  January  1. 
1982,  through  December  31, 1982. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  review  of  the 
comment  received,  the  final  results  are 
the  same  as  the  preliminary  results. 

EFFECTIVE  DATE:  August  31. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Moreland.  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230: 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  13, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  'n  the  Federal  Register  (49  FR 
14777)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  bicycle 
tires  and  tubes  from  Taiwan 
manufactured  by  the  one  Taiwanese 
company  covered  by  the  order,  Cheng 
Shin  Rubber  Company.  Ltd.  (47  FR  6913, 
February  17,  1982).  The  Department  has 
now  completed  that  administrative 
review,  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"). 

Because  the  International  Trade 
Commission  ("the  ITC")  determined 
under  section  104(b)  of  the  Trade 
Agreements  Act  of  1979  that  no  industry 
in  the  United  States  would  be  injured  by 
importations  of  this  merchandise  if  this 
countervailing  duty  order  were  revoked 
(48  FR  26655).  the  Department  revoked 
this  order  effective  December  30, 1982, 
the  date  the  ITC  notified  the  Department 
that  Cheng  Shin  had  requested  an  injury 
determination. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Taiwanese  pneumatic 
bicycle  tires  and  tubes  of  rubber  or 
plastic,  manufactured  by  Cheng  Shin, 
whether  such  tires  and  tubes  are  sold 
together  as  units  or  separately.  Such 
merchandise  is  currently  classifiable 
under  items  772.4800  and  772.5700  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  January  1, 1982,  through 
December  31, 1982,  and  six  programs:  (1) 
Preferential  income  tax  rate  ceilings:  (2) 


preferential  export  financing:  (3)  income 
tax  holidays:  (4)  tax  deductions  for 
investment  in  production  equipment;  (5) 
export  loss  reserves:  and  (6)  deferred 
duty  payments  on  raw  materials. 

Analysis  of.Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a 
written  comment  from  Cheng  Shin. 

Comment:  Cheng  Shin  argues  that 
there  is  adequate  evidence  in  the  record 
to  demonstrate  that  the  25  percent 
income  tax  ceiling  set  by  Article  15  of 
the  Statute  for  the  Encouragement  of 
Investment  is  not  a  countervailable 
subsidy.  Because  "any  productive 
enterprise  limited  by  shares  in  Taiwan 
may  benefit  from  the  25%  ceiling,"  it  is 
not  limited  "to  an  enterprise  or  industry, 
or  group  of  enterprises  or  industries."  In 
support  of  its  argument,  Cheng  Shin 
cited  a  recent  final  affirmative 
detemination  on  steel  products  from 
Argentina  in  which  we  found  that  an 
import  duty  exemption  for  capital  goods 
was  provided  to  a  wide  variety  of 
industries  and  therefore  not  a  subsidv 
(49  FR  18006,  April  26,  1984). 

Department's  Position:  In  the  cited 
case,  the  Department's  determination 
was  based  on  verified  data  supporting 
respondent's  contention  that  the 
program  was  generally  available  and  so 
applied.  In  this  case,  it  is  not  clear  on 
the  basis  of  information  presently 
available  to  us  that  this  program  is  in 
fact  available  to  all  applicants  on  the 
same  terms.  Absent  such  evidence,  we 
cannot  reverse  our  previous 
determination  that  the  ceiling  is  limited 
to  a  group  of  industries. 

Final  Results  of  the  Review 

After  review  of  the  comm.ent  received. 
the  final  results  are  the  same  as  the 
preliminary  results.  We  determine  the 
aggregate  net  subsidy  to  be  0.76  percent 
for  the  period  January  1. 1982,  through 
December  31,  1982.  The  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  0.76  percent  of 
the  f.o.b.  invoice  price  on  any  shipments 
exported  on  or  after  January  1,  1982.  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  before  December  30, 
1982,  the  effective  date  of  the 
revocation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1875(a)(1)) 
and  §  355  41  of  the  Commerce 
Regulations  (19  CFR  355.41). 
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Dated:  August  27.  1964. 
Alan  F.  HoliMr. 

Deputy  Assistant  Secretary.  Import 

Adrntnistration. 

|KR  [)oc  84-23224  FiM  »-30-a4:  8:45  am| 
BHJJNO  CODE  3510-Oft-M 

(C-333-001] 

Cotton  Sheeting  and  Sateen  From 
Peru;  Final  Results  of  Administrative 
Review  of  Countervailing  Duty  Order 

agency:  International  Trade 
Administration /Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order. 

summary:  On  April  6, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  cotton  sheeting  and  sateen  from  Peru. 
The  review  covers  the  period  January  1. 
1982  through  December  31,  1982  and 
three  programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner,  we  held  a  public  hearing  on 
May  21, 1984.  After  review  of  all 
comments  received,  the  Department  has 
determined  the  net  bounty  or  grant 
during  the  period  of  review  to  be  19.72 
percent  ad  valorem. 
EFFECTIVE  DATE:  August  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Jemmott  or  Richard  Moreland,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION! 
Background 

On  April  6, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  PR 
13730)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  (48  FR 
4508.  February  1, 1983).  The  Department 
has  now  completed  that  administrative 
review,  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of:  (1)  Plain-woven  cotton 
fabric  sheeting,  not  fancy  or  figured  and 
not  napped,  made  of  singles  yam,  with 
an  average  yam  number  between  3  and 
26.  imported  in  Textile  and  Apparel 
Category  313,  currently  classifiable 


under  items  320.-36.320.-38,320.^10,320.- 
44  of  the  Tariff  Schedules  of  the  United 
States  Annotated  ("TSUSA"):  And  (2) 
100%  carded  cotton  sateen  fabrics 
woven  with  a  satin  weave  and  not 
napped,  imported  in  Textile  and  Apparel 
Category  317,  and  currently  classifiable 
under  TSUSA  item  320.-54  and  321.-54. 
The  review  covers  the  period  January 
1.  1982  through  December  31, 1982  and 
three  programs:  (1)  Certificate  of  Tax 
Rebate  ("CERTEX"):  (2)  Nontraditional 
Export  Fund  CFENT"):  and  (3)  Articles 
8.  9, 12. 14. 16  of  the  Law  for  the 
Promotion  of  Exports  of  Nontraditional 
Goods  ("the  Export  Law"). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner,  the  American  Textile 
Manufacturer's  Institute  ("ATMI"),  we 
held  a  public  hearing  on  May  21,  1984. 

Comment  1:  The  petitiorter  contends 
that  any  elimination  of  "direct"  FENT 
and  CERTEX  benefits  on  exports  of 
cotton  sheeting  and  sateen  to  the  United 
States  would  not  eliminate  the  subsidy 
conferred  on  exports  of  those  products 
to  the  United  States,  since  exports  to  the 
United  States  continue  to  receive 
benefits  from  the  application  of  those 
programs  on  exports  to  other  countries. 
Such  continuing  benefits  constitute 
countervailable  indirect  subsidies  on 
exports  to  the  United  States. 

Department's  Position:  We  disagree 
and  we  reiterate  our  position  stated  in 
the  final  results  of  administrative  review 
on  cotton  yam  from  Brazil  (49  FR  15250, 
April  18. 1984). 

Comment  2:  The  petitioner  argues  that 
the  Department's  position  stated  in 
cotton  yam  from  Brazil  is  a 
misconception  of  both  established 
economic  theory  and  the  plain  language 
of  the  statute.  Because  rational 
businesses  seek  to  maximize  profits 
overall,  not  just  on  sales  to  any  single 
market,  Peruvian  firms  have  a  clear 
economic  incentive  to  allocate  any 
benefits  received  so  as  to  produce  at 
optmum  operating  levels.  Because  of  the 
importance  of  the  U.S.  market  to 
Peruvian  exporters,  there  is  a  clear 
incentive  to  maintain  sales  at  high 
levels,  and  so,  benefits  from  whatever 
source  will  be  applied  to  that  end. 
Additionally,  the  Department's  position 
incorrectly  assumes  that  to  be 
countervailable  a  benefit  must  be  tied 
directly  to  U.S.  exports,  thus  ignoring  the 
statutory  provision  that  indirect 
bestowals  be  countervailed. 

Department's  Position:  Export 
subsidies  have  an  incentive  effect  on 
exports  to  markets  for  which  the 
subsidy  is  available.  Where  the 


incentive  is  tied  to  exports  to  the  United 
States,  we  neutralize  the  incentive  by 
applying  a  countervailing  duty  equal  to 
the  subsidy  on  the  exports  to  the  United 
States.  Regardless  of  the  ultimate  use  to 
which  the  subsidy  is  put,  the  impact  of 
the  program  is  to  provide  an  incentive  to 
exports  to  a  given  market.  To  accept 
petitioner's  argument,  we  would  have  to 
assume  that  the  subsidy  benefited  all 
production,  including  domestically 
consumed  production,  of  all  products  cf 
the  manufacturer. 

Comment  3:  The  petitioner  contends 
that  the  Department  must  conduct  a 
complete  verification  before  attempting 
to  calculate  a  deposit  rate.  The 
Department's  verification  of  onlv  the 
changes  in  the  CERTEX  and  FE!VT 
programs,  which  occurred  after  the 
period  of  review,  clearly  serves  the 
interests  of  the  Government  of  Peru  and 
prejudices  the  petitioner.  Without  a 
complete  verification,  the  Department 
has  no  way  of  determining  whether  the 
Pemvian  government  has  supplemented 
the  FENT  and  CERTEX  programs  with 
other  programs.  Furthermore,  in  light  of 
the  Court  of  International  Trade's  ("the 
CIT")  decision  in  Florsheim  Shoes  Co.  v. 
United  States  (slip  opinion,  83-125, 
December  1, 1983),  the  Department  will 
not  have  the  flexibility  to  recapture  any 
understatement  of  the  correct 
countervailing  duty  amount  if  the  CIT 
decision  is  sustained  on  appeal. 

Department 's  Position:  The 
Department  has  consistently  maintained 
that  verifications  in  section  751  reviews 
are  discretionary.  Because  of  the  brevity 
of  the  period  during  which  entries  were 
suspended,  the  fact  that  a  verification 
had  been  conducted  recently,  and  the 
lack  of  prior  litigation  in  this  case,  we 
had  decided  not  to  verify  during  this 
administrative  review.  However  in  the 
quenstionnaire  response,  the 
Government  of  Pern  presented  the 
Department  with  actions  which  had  the 
potential  to  significantly  lower  future 
subsidy  amounts.  We  then  decided  to 
verify  the  elimination  of  the  CERTEX 
and  FENT  benefits  on  exports  to  the 
United  States,  only  because  of  that 
potential.  Other  programs  remained 
essentially  as  they  had  when  last 
verified,  so  we  did  not,  and  still  do  not, 
find  a  complete  verification  necessary. 

With  regard  to  the  Florsheim  case,  the 
Department  has  appealed  that  decision 
and  does  not  intend  to  adjust  its 
behavior  in  anticipation  of  loss  on 
appeal. 

Comment  4:  The  petitioner  argues  that 
the  record  does  not  adequately  explain 
the  reduced  levels  of  subsidies  found  for 
Articles  8,  9,  and  16  of  the  Export  Law. 
Such  significant  reductions  are  an 


additional  reason  for  the  Department  to 
conduct  a  complete  verification. 

Departments  Position:  For  this  review, 
calculations  of  the  benefits  attributable 
to  Articles  8,  9,  and  16  were  based  on 
the  entire  year  1982.  In  reaching  the  final 
determination,  the  Department  relied 
only  on  data  covering  a  quarter  of  a 
year,  or  less.  We  believe  the" 
calculations  based  on  a  full  year's 
activity  more  accurately  reflect  the 
benefits  granted.  As  to  verification  see 
our  response  to  Comment  3. 

Comment  5:  The  Government  of  Peru 
argues  that  the  Department  erred  in 
applying  a  one  percent  interest  charge 
on  PENT  foreign  currently  loans  to  the 
soles  received  by  a  borrowrer  rather  than 
to  the  dollar  amount  of  the  loan.  Further, 
the  Government  of  Peru  argues  that  such 
loans  are  soles,  not  dollar  loans  and  the 
benefit  should  be  calculated  by 
comparing  the  effective  cost  in  soles 
with  a  soles  benchmark.  The  effective 
cost  is  the  difference  between  the  soles 
disbursed  (dollar  principal  converted  to 
soles  on  the  date  disbursed)  and  the 
soles  repaid  (dollar  principal  and 
interest  converted  to  soles  on  the  date 
repaid).  In  support  of  its  position,  the 
Peruvian  government  cites  our  treatment 
of  dollar  indexed  peso  loans  in 
Argentina,  most  recently  in  the  final 
determination  on  cold-rolled  carbon 
steel  flat-rolled  products  (49  FR  18006, 
April  26,  1984). 

Department's  Position:  We  have 
reexamined  the  record  in  this  case  and 
have  determined  that  the  one  percent 
interest  charge  is  correctly  applied 
against  the  dollar  principal  of  the  loans. 
We  have  also  concluded  that  these 
loans  are  dollar  loans  and  that  the 
appropriate  benchmark  is  a  dollar 
benchmark.  Unlike  the  peso  loans  in 
Argentina,  which  were  indexed  the 
dollar,  the  loans  in  Peru  involve  actual 
dollar  borrowings.  Firms  receiving  the 
dollar  loans,  in  effect,  lend  the  dollars  to 
the  Central  Bank  and  receive  interest 
payments  which  offset  the  cost  of  the 
loan. 

In  recalculating  the  benefit  from  the 
foreign  currency  FENT  loans,  we 
multiplied  the  dollar  value  of  the  loans 
by  the  difference  between  the 
benchmark  rate,  the  cost  of  borrowing 
from  external  resources,  and  the 
preferential  rate  and  adjusted  for  the 
number  of  days  the  loans  were 
outstanding.  We  then  deducted  the  cost 
of  depositing  the  dollars  with  the 
Central  Bank  to  arrive  at  the  net  subsidy 
amount.  Following  this  procedure  we 
find  the  benefit  from  this  program  to  be 
1.32  percent  ad  valorem. 

Comment  &•  The  Government  of  Peru 
argues  that  the  Department  should 
exclude  from  its  Article  16  of  the  Export 
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Law  subsidy  calculations  suspensions 
and  deferrals  of  import  duties  for 
equipment  which  cannot  be  used  to 
produce  items  covered  by  the 
countervailing  duty  order. 

Department's  Position:  We  do  not 
have  sufficient  information  to  make  this 
adjustment. 

Comment  7:  The  Government  of  P»eru 
argues  that  suspensions  of  import  duties 
under  Article  16  are  actually  exemptions 
and  thus,  should  be  expensed  in  the 
year  of  receipt,  not  treated  as  interest 
free  loans. 

Department's  Position:  In  order  to 
qualify  for  the  exemption,  firms  must 
export  40  percent  of  their  total 
production,  and  earn  foreign  exchange 
equal  to  100  percent  of  the  imported 
equipment.  No  exemptions  of  import 
duties  under  Article  16  are  granted  until 
the  exporters  meet  those  specific  export 
requirements.  Therefore,  our  treatment 
of  the  suspensions  as  interest  free  loans 
until  the  exemption  is  granted  is 
appropriate. 

Comment  8:  The  Government  of  Peru 
argues  that  in  treating  the  deferrals  and 
suspensions  of  import  duties  under 
Article  16.  as  interest  free  loans,  the 
Department  did  not  ensure  that  the 
amounts  countervailed  would  not 
exceed  the  actual  amount  of  import 
duties.  Furthermore,  these  suspensions 
and  deferrals  should  not  be  treated  as 
short-term  loans  rolled  over  every  year, 
but  rather  as  five-year  loans  (the 
maximum  length  of  the  deferral  or 
suspension). 

Department's  Position:  We  agree  The 
^ferred  and  suspended  duties 
outstanding  from  previous  years  (1979- 
1981)  were  treated  as  if  long-term  loans 
were  taken  out  in  equal  amounts  in  each 
of  the  three  years.  We  used  equal 
amounts  for  each  year  because  wp  do 
not  know  the  amounts  suspended  or 
deferred  during  each  year.  The  portion 
"borrowed"  in  1979  was  compared  to  a 
1979  benchmark  (The  benchmarks  used 
were  the  end  of  period  discount  rates  as 
reported  in  the  International  Monetan,' 
Fund's  International  Financial 
Statistics).  Similarly,  the  1980  and  1981 
portions  were  "borrowed"  at  1980  and 
1981  benchmarks.  Each  of  the  three 
"loans"  was  then  treated  as  if  it  had  a 
five  year-repayment  schedule.  Using  the 
long-term  methodology  outlined  in  the 
"Subsidies  Appendix"  (Subsidies 
Appendix  to  the  "Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order"  on  certain 
cold-rolled  carbon  steel  flat-rolled 
products  from  Argentina.  49  FR  18006) 
we  calculated  the  benefit  attributable  to 
1982.  Using  that  methodology,  the  sum  of 
the  present  values  of  the  amounts 
countervailed  (calculated  in  the  year  of 


receipt)  will  not  exceed  the  face  value  of 
the  'loan".  We  find  the  benefit  from  this 
program  to  be  0.33  percent  ad  valorem.  ' 
for  the  period  of  review. 

For  purposes  of  a  cash  deposit  of 
estimated  countervailing  duties 
attributable  to  Article  16.  we  used 
deferred  and  suspended  duties  through 
1982.  We  calculated  a  rate  of  0.77 
percent  ad  valorem. 

In  reaching  this  final  determination, 
we  found  a  number  of  mathematical 
errors  in  the  prelimmary  calculations 
Our  correction  of  these  errors  has 
resulted  in  the  following  recalculated 
rates  of  bounty  or  grant: 


Percent  aa 
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Final  Results  of  the  Review 
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After  reviewing  all  of  the  comments 
received  and  adjusting  for 
methodological  changes,  we  determine 
the  total  bounty  or  grant  to  be  19.72 
percent  ad  valorem  during  the  period  of 
review. 

Section  707  of  the  Tariff  Act  provides 
that  the  difference  between  the  deposit 
of  an  estimated  countervailing  duty  and 
the  final  calculation  of  duty  under  the 
countervailing  duty  order  shall  be 
disregarded  to  the  extent  that  the 
estimated  duty  is  less  than  the  final 
duty,  and  refunded  to  the  extent  that  the 
estimated  duty  is  higher  than  the  final 
duty,  for  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  (for  non-signatories) 
the  date  of  the  countervailing  duty 
order,  here  February  1. 1983.  The 
Department  therefore  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  19.72  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  19. 
1982,  the  date  of  the  Department's 
affirmative  preliminary  determination, 
and  on  or  before  December  31. 1982 

The  Department  will  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  counter\ailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  of  2.12  percent  of  the 
entered  value  of  any  shipment  of 
Peruvian  cotton  sheeting  and  sateen 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  The 
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Department  intends  to  begin 
immediately  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders,  if  desired,  as  early  as 
possible  after  the  Department's  receipt 
of  the  requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(lJ 
of  the  Tariff  Act  (19  U.S.C.  1675fa)(l) 
and  §  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated;  August  24,  1984. 
AJan  F.  Holmer, 

Deputy  A.^sislant  Secretary.  Import 
Admuiistruiion. 

|FK  Doc.  84-23221  Filed  S-30-84.  845  am) 
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Cotton  Yarn  From  Peru;  Final  Results 
of  Administrative  Review  of 
Countervailing  Duty  Order 

AGENCY:  Intematio.nal  Trade 
.Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order. 


summary:  On  April  8. 1984,  the 
Department  of  Commerce  published  the 
prelimi.nary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  cotton  yam  from  Peru.  The  review 
covers  the  period  January  1, 1982 
through  December  31. 1982  and  three 
programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner,  we  held  a  public  hearing  on 
May  21. 1984.  After  review  of  all 
comments  received,  the  Department  has 
determined  the  net  bounty  or  grant 
during  the  period  of  review  to  be  20.65 
percent  ad  valorem. 
EFFECTIVE  DATE:  August  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Jemmott  or  Richard  Moreland,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230, 
telephone:  (202)  377-2786. 
SUPPIEMENTARY  INFORMATION: 

Background 

On  April  6, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  PR 
13732)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  cotton  yam 
from  Peru  (48  FR  4508,  Feb.  1, 1983).  The 


Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  various  cotton  yams 
currently  classifiable  under  the 
following  Tariff  Schedules  of  the  United 
States  item  numbers; 

300.60,  302,01  throush  302.80,  301.01  through 
301.60,  302.70.  301.70.  3452.80.  301.80.  302.82, 
301.82.  302.84.  301.84.  302.86,  301.86.  302.88; 
301.88.  302.92  301.92,  302.94,  301.94.  302.96. 
301.96.  302.98.  301.68 

The  review  covers  the  period  January 
1. 1982  through  December  31, 1982  and 
three  programs:  (1)  Certificate  of  Tax 
Rebate  ("CERTBX");  (2)  Nontraditional 
Export  Fund  ("FENT');  and  (3)  Articles 
8.  9, 12,  14,  16  of  the  Law  for  the 
Promotion  of  Exports  of  Nontraditional 
Goods  ("the  Export  Law"). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner,  the  American  Yam  Spinners 
Association  ("AVSA"),  we  held  a  public 
hearing  on  May  21,  1984. 

Comment  1:  The  petitioner  contends 
that  any  elimination  of  "direct"  PENT 
and  CERTEX  benefits  on  exports  of 
cotton  yam  to  the  United  States  would 
not  eliminate  the  subsidy  conferred  on 
exports  of  those  products  to  the  United 
States,  since  exports  to  the  United 
States  continue  to  receive  benefits  from 
the  application  of  those  programs  on 
exports  to  other  countries.  Such 
continuing  benefits  constitute 
countervailable  indirect  subsidies  on 
exports  to  the  United  States. 

Department's  Position:  We  disagree 
and  we  reiterate  our  position  stated  in 
the  final  results  of  administrative  review 
on  cotton  yam  from  Brazil  (49  FR  15250, 
Apr.  18. 1984). 

Comment  2:  The  petitioner  argues  that 
just  as  the  Department  recognizes  that  a 
domestic  subsidy  confers  a  benefit  on 
all  production  and  sales,  it  must  also 
recognize  that  an  export  subsidy  confers 
a  benefit  on  all  export  sales.  In  this  case 
obvious  factors  make  clear  why 
exporters  apply  benefits  received  for 
third  country  exports  to  the  United 
States:  (1)  The  loss  of  the  already 
established  U.S.  consumer  base  would 
severely  limit  the  firms'  ability  to  exoort 
anywhere;  (2)  the  United  States  is  a 
natural  outlet  for  Peruvian  exports;  (3) 
sales  to  the  United  States  guarantee 
payment  in  hard  currency  U.S.  dollars: 
(4)  economies  of  scale  are  dependent 
upon  production  volume;  and  (5) 
diversified  export  markets  avoid 


disruption  due  to  individual  country 
market  fluctuations. 

Department's  Position:  Export 
subsidies  have  an  incentive  effect  on 
exports  to  markets  for  which  the 
subsidy  is  available.  Where  the 
incentive  is  tied  to  exports  to  the  United 
States,  we  neutralize  the  incentive  by 
applying  a  countervailing  duty  equal  to 
the  subsidy  on  the  exports  to  the  United 
States.  Regardless  of  the  ultimate  use  to 
which  the  subsidy  is  put,  the  impact  of 
the  program  is  to  provide  an  incentive  to 
exports  to  a  given  market.  To  accept 
petitioner's  argument,  we  would  have  to 
assume  that  the  subsidy  benefited  all 
production,  including  domestically 
consumed  production,  of  all  products  of 
the  manufacturer. 

Comment  3:  The  petitioner  argues  that 
to  accept  its  argument  that  direct 
benefits  on  exports  to  third  countries 
provide  indirect  benefits  on  exports  to 
the  United  States  we  would  not  have  to 
assume  the  export  subsidy  benefits  all 
production.  Rather,  export  subsidies 
should  not  be  applied  to  domestic  sales 
because  export  subsidies  are  expressly 
intended  to  promote  export  performance 
and  because  the  statute  expressly 
recognizes  this  distinction.  Further,  in 
the  Peruvian  situation  of  concern  here, 
the  exclusion  of  international 
competition  from  the  domestic  market 
obviates  the  need  to  apply  export 
subsidies  to  domestic  sales. 

Department's  Position:  We  agree  that 
export  subsidies  should  not  be  applied 
to  domestic  production,  and  as  stated 
above,  that  export  subsidies  provide  an 
incentive  to  export.  Where,  as  in  this 
case,  the  export  subsidies  can  be  tied  to 
a  particular  market,  we  hold  that  the 
incentive  effect  is  limited  to  that 
particular  market.  The  petitioner  cannot 
argue  that  there  is  a  fungible  benefit 
across  export  markets  from  shipment- 
specific  export  subsidies  and,  at  the 
same  time,  that  there  is  no  fungible 
benefit  between  the  export  and 
domestic  subsidies. 

Comment  4:  Tlie  petitioner  contends 
that  the  Department  must  conduct  a 
complete  verification  before  attempting 
to  calculate  a  deposit  rate.  The 
Department's  verification  of  only  the 
changes  in  the  CERTEX  and  PENT 
programs,  which  occurred  after  the 
period  of  review,  clearly  serves  the 
interests  of  the  Govemment  of  Peru  and 
prejudices  the  petitioner.  Without  a 
complete  verification,  the  Department 
has  no  way  of  determining  whether  the 
Peruvian  govemment  has  supplemented 
the  FEiNT  and  CERTEX  programs  with 
other  programs.  Furthermore,  in  light  of 
the  Court  of  Intemational  Trade's  (the 
CIT")  decision  in  Florsheim  Shoes  Co.  v. 


United  States  (slip  opinion,  83-125, 
December  1. 1983),  the  Department  will 
not  have  the  flexibility  to  recapture  any 
understatement  of  the  correct 
countervaihng  duty  amount  if  the  CIT 
decision  is  sustained  on  appeal. 

Department's  Position:  The 
Department  has  consistently  maintained 
that  verifications  in  section  751  reviews 
are  discretionary.  Because  of  the  brevity 
of  the  period  during  which  entries  were 
suspended,  the  fact  that  a  verification 
had  been  conducted  recently,  and  the 
lack  of  prior  litigation  in  this  case,  we 
had  decided  not  to  verify  during  this 
administrative  review.  However  in  the 
questionnaire  response,  the  Government 
of  Peru  presented  the  Department  with 
actions  which  had  the  potenhal  to 
significantly  lower  future  subsidy 
amounts.  We  then  decided  to  verify  the 
elimination  of  the  CERTEX  and  PENT 
benefits  on  exports  to  the  United  States, 
only  because  of  that  potential.  Other 
programs  remained  essentially  as  they 
had  when  last  verified,  so  we  did  not. 
and  still  do  not,  find  a  complete 
verification  necessary. 

With  regard  to  the  Florsheim  case,  the 
Department  has  appealed  that  decision 
and  does  not  intend  to  adjust  its 
behavior  in  anticipation  of  loss  on 
appeal. 

Comment  5:  The  Government  of  Peru 
argues  that  the  Department  erred  in 
applying  one  percent  interest  charge  on 
FTLNT  foreign  currency  loans  to  the  soles 
received  by  a  borrower,  rather  than  to 
the  dollar  amount  of  the  loan.  Further, 
the  Government  of  Peru  argues  that  such 
loans  are  soles,  not  dollar  loans,  and  the 
benefit  should  be  calculated  by 
comparing  the  effective  cost  in  soles 
with  a  soles  benchmark.  The  effective 
cost  is  the  difference  between  the  soles 
disbursed  (dollar  principal  converted  to 
solas  on  the  date  disbursed)  and  the 
soles  repaid  (dollar  principal  and 
interest  converted  to  soles  on  the  date 
repaid).  In  support  of  its  position,  the 
Peruvian  government  cites  our  treatment 
of  dollar  indexed  peso  loans  in 
Argentina,  most  recently  in  the  final 
determination  on  cold-rolled  carbon 
steel  flat-rolled  products  (49  FR  18006. 
Apr  26.  1984). 

Department's  Position:  We  have 
reexamined  the  record  in  this  case  and 
have  determined  that  the  one  percent 
interest  charge  is  correctly  applied 
against  the  dollar  principal  of  the  loans. 
We  have  also  concluded  that  these 
loans  are  dollar  loans  and  that  the 
appropriate  benchmark  is  a  dollar 
benchmarik.  Unlike  the  peso  loans  in 
Argentina,  which  were  indexed  against 
the  dollar,  the  loans  in  Peru  involve 
actual  dollar  borrowings.  Firms 
receiving  the  dollar  loans,  in  effect,  lend 
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the  dollars  to  the  Central  Bank  and 
receive  interest  payments  which  offset 
the  cost  of  the  loan. 

In  recalculating  the  benefit  from-the 
foreign  currency  PENT  loans,  we 
multiplied  the  dollar  value  of  the  loans 
by  the  difference  between  the 
benchmark  rate,  the  cost  of  borrowing 
from  external  resources,  and  the 
preferential  rate  and  adjusted  for  the 
number  of  days  the  loans  were 
outstanding.  We  then  deducted  the  cost 
of  the  dollars  deposited  with  the  Central 
Bank  to  arrive  at  the  net  subsidy 
amount.  Following  this  procedure,  we 
find  the  benefit  from  this  program  to  be 
2.10  percent  ad  valorem 

Comment  6:  The  Government  of  Peru 
argues  that  the  Department  should 
recalculate  the  Article  16  of  the  Export 
Law  benefits  to  eliminate  a  clerical  error 
in  one  firm's  reported  benefits. 

Department  s  Position:  We  agree,  and 
have  adjusted  our  calculations. 

Comment  7:  The  Government  of  Peru 
argues  that  the  Department  should 
exclude  from  its  Article  16  subsidy 
calculations  suspensions  and  deferrals 
of  import  duties  on  equipment  which 
cannot  be  used  to  produce  items 
covered  by  the  countervailing  duty 
order. 

Department's  Position:  We  do  not 
have  sufficient  information  to  make  this 
adjustment. 

Comment  6:  The  Government  of  Peru 
argues  that  suspensions  of  import  duties 
under  Article  16  are  actually  exemptions 
and  thus,  should  be  expensed  in  the 
year  of  receipt,  not  treated  as  interest 
free  loans. 

Department's  Position:  In  order  to 
qualify  for  the  exemption,  firms  must 
export  40  percent  of  their  total 
production  and  earn  foreign  exchange 
equal  to  100  percent  of  the  imported 
equipment.  No  exemptions  of  import 
duties  under  Article  16  are  granted  until 
the  exporters  meet  those  specific  export 
requirements.  Therefore,  our  treatment 
of  the  suspensions  as  interest  free  loans 
until  the  exemption  is  granted  is 
appropriate. 

Comment  9:  The  Government  of  Peru 
argues  that  in  treating  the  deferrals  and 
suspensions  of  import  duties  under 
Article  16,  as  interest  free  loans,  the 
Department  did  not  ensure  that  the 
amounts  countervailed  would  not 
exceed  the  actual  amount  of  import 
duties.  Furthermore,  these  suspensions 
and  deferrals  should  not  be  treated  as 
short-term  loans  rolled  over  every  year, 
but  rather  as  five-year  loans  (the 
maximum  length  of  the  deferral  or 
suspension). 

Department's  Position:  We  agree.  The 
deferred  and  suspended  duties 
outstanding  from  previous  years  (1979- 


1981)  were  treated  as  if  long-term  loans 
were  taken  out  in  equal  amounts  in  each 
of  the  three  years.  We  used  equal 
amounts  because  we  do  not  know  the 
amount  suspended  or  deferred  during 
each  year.  The  portion  "borrowed"  in 
1979  was  compared  to  a  1979  benchmark 
(the  benchmarks  used  were  the  end  of 
period  discount  rates  as  reported  in  the 
International  Monetary  Fund's. 
International  Financial  Statistics). 
Similarly,  the  1980  and  1981  portions 
were  "borrowed"  at  1980  and  1981 
benchmarks.  Each  of  the  three  "loans  ' 
was  then  treated  as  if  it  had  a  five  year 
repayment  schedule.  Using  the  long-term 
methodology  outlined  in  the  "Subsidies 
Appendix"  (Subsidies  Appendix  to  the 
"Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order"  on  certain  cold-rolled  carbon 
steel  flat-rolled  products  from 
Argentina,  49  FR  18006)  we  calculated 
the  benefit  attributable  to  1982. 

Using  that  methodology,  the  sum  of 
the  present  values  of  the  amounts 
countervailed  (calculated  in  the  year  of 
receipt)  will  not  exceed  the  face  value  of 
the  "loan".  We  find  the  benefit  from  this 
program  to  be  2  33  percent  ad  valorem 
during  the  period  of  review. 

For  the  purposes  of  a  cash  deposit  of 
estimated  countervaihng  duties 
attributable  to  Article  16,  we  used 
deferred  and  suspended  duties  through 
1982.  We  calculated  a  rate  of  5.40 
percent  ad  valorem. 

In  reaching  these  final  results,  we 
found  a  number  of  mathematical  errors 
in  the  preliminary  calculations.  Our 
correction  of  those  errors  has  resulted  in 
the  following  recalculated  rates  of 
bounty  or  grant: 


CCBTEX 

AncM*  8  t  s  of  m«  ii^on  lbk- 
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Fmal  Results  of  the  Review 

After  reviewing  all  of  the  comments 
received  and  adjusting  for 
methodological  changes,  we  determine 
the  total  bounty  or  grant  to  be  20.65 
percent  ad  valorem  during  the  period  of 
review. 

Section  707  of  the  Tariff  Act  provides 
that  the  difference  between  the  deposit 
of  an  estimated  countervailing  duty  and 
the  final  calculation  of  duty  under  the 
countervailing  duty  order  shall  be 
disregarded  to  the  extent  that  the 
estimated  duty  is  less  than  the  final 
duty,  and  refunded  to  the  extent  that  the 
estimated  duty  is  hi^ier  than  the  final 
duty,  for  merchandise  entered,  or 
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withdrawn  from  warehouse,  for 
consumption  before  (for  non-signatories) 
the  date  of  the  countervailing  duty 
order,  here  February  1. 1983.  The 
Department  therefore  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  20.65  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  19. 
1982.  the  date  of  the  Department's 
affirmative  preliminary  determination, 
and  on  or  before  December  31. 1982. 

The  Department  will  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  5.55  percent  of  the 
entered  value  of  any  shipment  of 
Peruvian  cotton  yam  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  The 
Department  intends  to  begin 
immediately  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applicatiDns  for 
protective  orders,  if  desired,  as  early  as 
possible  after  the  Departments  receipt 
of  the  requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated:  August  24, 1984. 
Aian  F.  Holmer, 

Deputy  Assistant  Secretary.  Import 
Administration. 

IFR  Doc  84-23222  Filed  6-30-M.  8:45  ami 
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Cotton  Yam  From  Brazil;  Partial 
Revocation  of  Countervailing  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  Partial  Revocation  of 
Countervailing  Duty  Order. 


summary:  As  a  result  of  a  request  by 
the  Government  of  Brazil,  the 
International  Trade  Commission 
conducted  an  investigation  and 
determined  that  revocation  of  a  portion 
of  the  countervailing  duty  order  on 
cotton  yam  from  Brazil  would  not  cause 
injury  to  an  industry  in  the  United 


States.  The  Department  of  Commerce 
consequently  ia  revoking,  in  part,  the 
countervailing  duty  order.  All  entries  of 
cotton  combed  yam,  blended  cotton 
combed  yam  and  blended  cotton  carded 
yam  made  on  or  after  August  3, 1981, 
shall  be  liquidated  without  regard  to 
countervailing  duties. 
EFFECTIVE  DATE:  August  31, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Peggy  Clarke,  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230: 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 
March  15,  1977.  the  Treasury 
Department  published  in  the  Federal 
Register  a  countervailing  duty  order 
regarding  cotton  yam  from  Brazil  (42  PR 
14089). 

On  August  3, 1981.  the  International 
Trade  Commission  ("the  tTC")  notified 
the  Department  of  Commerce  ("the 
Department")  that  the  Government  of 
Brazil  had  requested  an  injury 
determination  for  this  order  under 
section  104(b)  of  the  Trade  Agreements 
Act  of  1979  ("the  TAA). 

On  May  17, 1984,  the  ITC  notified  the 
Department  of  its  determination  that  an 
industry  in  the  United  States  would  not 
be  materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
certain  Brazilian  cotton  yam  if  the  order 
were  revoked  (49  PR  21811,  May  23. 
1984).  Specifically,  the  ITC  determined 
that  an  industy  in  the  United  States 
would  not  be  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  of  Brazilian  combed 
yam  wholly  of  cotton,  provided  for  in 
item  302.— with  statistical  suffixes  26 
and  28  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  and 
of  blended  cotton  yam,  provided  for  in 
TSUSA  item  300.60  with  statistical 
suffixes  20  through  28.  As  a  result,  the 
Department  is  revoking  the 
countervailing  duty  order  concerning 
those  products  from  Brazil  with  respect 
to  all  such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  3, 1981, 
the  date  the  Department  received 
notification  of  the  request  for  an  injury 
determination. 

The  Department  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  3,  1981,  without  regard  to 
countervailing  duties  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  these  entries. 

This  revocation  does  not  affect 
shipments  of  carded  yam  wholly  of 


cotton  provided  for  in  TSUS  items  301.01 
through  301.98,  inclusive,  and  in  item 
302. —  with  statistical  suffixes  20,  22  and 
24  of  the  TSUSA.  These  shipments  are 
subject  to  the  administrative  review 
procedures  set  forth  in  section  751  of  the 
Tariff  Act  of  1930. 

This  partial  revocation  and  notice  are 
in  accordance  with  section  104(b)(4)(B) 
of  the  TAA  (19  U.S.C.  1671  note). 

Dated:  August  24. 1984. 
Alan  F  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  84-23223  Filed  8-30-84.  8:4S  am] 
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National  Bureau  of  Standards 

National  Voluntary  Laboratory 
Accreditation  Program 

AGENCY:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Notice  of  fee  revisions  for 
laboratory  accreditation  programs. 

SUMMARY:  Under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP),  the  National  Bureau  of 
Standards  (NBS)  announces  fee 
revisions  covering  laboratory 
accreditation  programs  (LAPs)  for 
thermal  insulation  materials  ("Insulation 
LAP"),  freshly  mixed  field  concrete 
("Concrete  LAP"),  carpet  ("Carpet 
LAP"),  solid  fuel  room  heaters  ("Stove 
LAP"),  acoustical  testing  services 
("Acoustics  LAP"),  personnel  dosimeter 
processing  ("Dosimetry  LAP"),  and 
commercial  products  ("Commercial 
U^P"). 

Laboratories  interested  in  becoming 
accredited  may  request  an  application 
package  by  contacting  the  Manager, 
Laboratory  Accreditation. 
EFFECTIVE  DATE:  Laboratories  applying 
for  initial  accreditation  or  accreditation 
renewal  on  or  after  October  1, 1984,  will 
be  charged  the  fees  described  herein. 
FOR  FURTHER  INFORMATION  CONTACT 
John  W.  Locke,  Manager,  Laboratory 
Accreditation,  National  Bureau  of 
Standards,  Administration  Building, 
Room  A531,  Gaithersburg,  MD  20899; 
(301)  921-3431. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fees  for  the  Insulation.  Concrete, 
Carpet,  Stove,  and  Acoustics  LAPs  were 
last  revised  as  announced  in  the  Federal 
Register  on  August  8, 1983  (48  FR  35986- 
35989).  Fees  for  the  Etosimetry  LAP  were 
announced  in  the  Federal  Register  on 
July  28, 1983  (48  FR  34315-34318).  Fees 
for  the  Commercial  LAP  were 
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announced  in  the  Federal  Register  on 
'    January  20, 1984  (49  PR  2496-2499).  In 
accordance  with  paragraph  (c)  of 
sections  7a.l0  and  7b.lO  of  the  NVLAP 
Procedures  (15  CFR  Parts  7a  and  7b). 
notice  is  hereby  given  of  fee  revisions 
covering  the  above  mentioned  LAPs. 

Basis  of  Fees 

NVLAP  fees  are  based  on  the  premise 
that  all  operational  costs  incurred  by 

I    NBS  in  evaluating  and  accrediting 
laboratories  are  recovered  from  fees 
charged  to  the  appHcant  laboratories. 
Fees  pay  for  the  maintenance  of  all 
operational  LAPs,  processing 

•    applications,  administering  proficiency 
.  ^   testing,  preparing  evaluation  reports  and 

f   certificates,  as  well  as  labor,  travel  and 
expense  costs  of  technical  experts  used 

I    in  the  accreditation  process.  Fees  vary 

(     depending  on  assessment  and 

evaluation  time  which  depends  in  turn 
on  the  number  and  complexity  of  test 
methods,  proficiency  testing 
requirements,  and  frequency  of  visits  to 
the  laboratories  in  each  of  the  LAPs. 

^   Basis  of  Fee  Increase 

n       Fees  are  being  increased,  effective 
[    October  1, 1984,  in  response  to  Federal 
policy  to  fully  offset  recoverable  costs  of 
government  programs  by  user  fees 
^    where  direct  beneficiaries  can  be 
identified.  All  costs  to  maintain 
established  LAPs  are  included  in  this 
revision.  Fee  income  will  be  used  for  the 
maintenance  and  support  of  current 
LAPs.  Development  costs  for  the 
establishment  of  new  or  proposed  LAPs 
will  be  borne  either  by  the  requestors  of 
those  LAPs  or  other  outside  resources. 

New  Fee  Model 

The  following  fee  components 
comprise  the  revised  fee  schedule. 
Current  fees  versus  revised  fees  are 
summarized  in  the  accompanying  chart. 

A  LAP  initiation  fee  in  the  range  of 
$220  to  $650  to  cover  first  year  "start- 
up" costs  for  new  applicants. 

A  single  administrative  fee  of  $875  per 
12  month  accreditation  period  per 
laboratory.  The  fee  of  $875  is  the  same 
for  each  laboratory  regardless  of  the 
number  of  LAPs  in  which  it  is  enrolled. 

For  those  LAPs  with  test  method  fees 
(ranging  from  $80  to  $490  per  test 
method),  there  are  minimum  and 
maximum  fees  estabhshed  for  each  LAP. 
These  minimum  and  maximum  fees  are 
intended  to  offset  actual  costs  more 
accurately  since  the  total  time  to  assess 
a  laboratory,  administer  proficiency 
testing,  and  evaluate  a  laboratory  takes 
a  minimum  of  one  to  two  work-days, 
and  usually  can  be  expected  not  to 
exceed  six  work-days. 


il 


Effect  of  Fee  Increase 

Under  the  new  fee  schedule  the 
average  cost  increase  is  about  9%  foi 
laboratories  already  participating  in 
LAPs  other  than  the  Acoustics  and 
Dosimetry  LAPs.  The  fee  increases  for 
Acoustics  and  Dosimetry  LAPs  reflect 
the  need  for  more  income  to  achieve 
self-sufficiency. 

The  detailed  fees  for  new  and  renewal 
applicants  are  described  in  the 
appendices  to  this  notice. 
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method  lee 

C  Test  melfioo  let 

rnnme  wx) 

muam^ 

insulation  LAP 

$600/$4.000 

$850  $4  350 

Concrete  LAP  None-«ees  paid  dnco^  to  C«T»nt  and 

Coocrata  Reference  Laboratory  (CCRLJ 

Carpet  LAP 

$600/11.500 _.,. 

«650/$1.«50 

Stove  LAP 

S1  0S0/$1  500 

$1,150/11,850 
$650/$3.300 

Acoustics  LAP 

$600/$2.400 

$725/J900 _ 

$8S0/$1.050 

Commeraal  LAP 
D  One-tune 
niliation  lee 

$600/$3,000  ._ 

$860/$3.300 

meutation  LAP 

$600 

S69a 

Concrete  LAP 

$200 

(220. 

Carpet  LAP 

$eoo 

Hsa 

S86a 

Stove  LAP 

$800 

Acoustics  LAP 

ttOO 

Doeimelry  LAP 

$400  _..„      .     _. 

S4S0. 

Commercial  LAP 

$600    _.._. 

I8S0 

E  Special  lees 

Travel  costs. 

S«na. 

Special 

assessor  wage 

evaluatior\. 

costs,  other  coalt. 

special 

edmmstrstive 

urxisual  costs. 

foreign 

laboratory 

Dated:  August  2a  1984 
Ernest  Ambler. 

Director.  National  Bureau  of  Standards 

Fees  for  Evaluating  an  NVLAP 
Applicant 

All  fees  must  be  paid  to  NBS  before 
an  initial  or  renewal  decision  on 
accreditation  is  made.  Failure  by  a 
laboratory  to  pay  renewal  fees  on  a 
timely  basis  will  lead  to  the  loss  of 
accreditation. 

Administrative  Fee.  A  single 
administrative  fee  of  $875  covering  one 
12  month  accreditation  period  will  be 
charged  each  participating  laboratory. 
This  fee  is  derived  from  direct  and 
indirect  administrative  costs  for 
operating  established  LAPs. 

LAP  Initiation  Fees.  Thesp  are  one- 
time fees  for  LAP  applicants.  The  fee  for 
each  LAP  is  based  on  the  costs  tor 
processing  new  applicants. 

Test  Method  Fees.  The  total  cost  of 
test  method  fees  is  obtained  by  summing 


individual  fees  for  those  LAPs  where 
test  methods  are  specified.  The  total  test 
method  fees  are  hmited  by  the  minimum 
and  maximum  for  each  LAP. 

Dosimetry  LAP  Assessment  and 
Proficiency  Testing  Fees.  Unlike  other 
LAPs,  which  include  costs  of  on-site 
assessments  and  proficiency  testing  in 
the  Test  Method  Fee,  enrollment  in  the 
Dosimetry  LAP  requires  payment  of 
separate  Assessment  and  Proficiency 
Testing  Fees. 

Specal  Evaluation  Fee.  For  those 
applicants  requiring  faster  service  than 
the  normal  evaluation  schedule  allows, 
a  special  fee  to  cover  the  extra  costs  for 
actual  travel,  per  diem,  and  labor  to 
carry  out  the  special  evaluation  will  be 
charged. 

Special  Administrative  Fee.  If  a 
laboratory  has  not  completed  all 
requirements  for  accreditation  within 
one  year  from  the  first  day  of  the  next 
quarter  following  receipt  of  its 
application,  it  will  be  billed  an 
administrative  fee  of  $875  to  maintain  its 
application.  The  full  administrative  fee 
plus  the  applicable  LAP  fees  will  be 
required  when  it  is  ready  to  be 
accredited. 

Foreign  Laboratory  Fee.  Foreign 
laboratories  are  offered  NVLAP 
accreditation  on  the  same  basis  as 
domestic  laboratories.  Costs  for  travel 
of  assessors  and  mailing  of  proficiency 
testing  materials  outside  of  the 
continental  United  States  will  be  added 
to  normal  charges.  Upon  application,  a 
foreign  laboratory  must  make 
arrangement  for  paying  the  standard 
evaluation  fee  in  U.S.  currency  before 
the  assessor  leaves  the  United  States.  If 
travel  time  from  port  of  embarkation  to 
the  foreign  destination  is  more  than  4 
hours  but  less  than  20  hours,  the  foreign 
laboratory  will  also  be  required  to  pay 
labor  time  for  one  additional  day.  Travel 
time  for  the  return  trip  will  also  be  billed 
to  the  laboratory.  For  travel  times 
greater  than  20  hours,  2  days  of  labor 
time  for  each  trip  will  be  charged.  When 
an  assessor  has  been  scheduled  to  visit 
the  foreign  laboratory,  the  laboratory 
will  also  be  notified  of  the  additional 
costs  for  labor  time  to  be  paid  to  NBS 
before  an  assessor  leaves  the  United 
States.  More  than  one  assessor  may  be 
required  to  assess  the  laboratory  if  it 
requests  accreditation  in  more  than  one 
LAP.  Fees  will  be  assessed  accordingly. 

Unusual  Cost  Fee.  NBS  reserves  the 
right  to  impose  extra  fees  for  applicants 
requiring  especially  long  or  complex 
evaluations.  Extra  fees  wil{  be  discussed 
with  the  applicant  before  being  imposed. 

Appendix  1.— Insulation  LAP  Fee 


Administrative  Fee:  $875. 
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One-time  Fee  for  New  Applicants: 
$650. 

TotaJ  Test  Method  Fee:  The  Total  Test 
Method  Fee  for  this  LAP  is  obtained  by 
adding  the  individual  fees  for  those  test 
methods  in  which  a  laboratory  seeks 
accreditation.  The  individual  fees  are 
given  in  the  following  table  where  test 
methods  are  listed  by  NVLAP  Code.  An 
asterisk  (*)  indicates  that  required 
proficiency  testing  costs  are  included  in 
the  individual  test  method  fee.  There  are 
minimum  and  maximum  total  Test 
Method  Fees  for  this  LAP. 

The  minimum  is  $650. 

The  maximum  is  $4,350. 

The  minimum  is  assesed  when  the 
sum  of  individual  fees  is  less  than  that 
amount.  The  maximum  is  assesed  when 
the  sum  exceeds  that  amount. 

Individual  Test  Method  Fees 


I 

Federal  Register  /  Vol.  49.  No.  171  /  Friday,  August  31,  1984  /  Notices 


Test  method 

Annual 
toe 

01/C01  10  01/C03 

S150 

01/001  »  01/D04 _ 

01 /D05  10  01/006 _ 

60 
150 

01/D07  to  01/012 

BO 

01/013  to  01/D25 

150 

01/028  

•440 

150 

01/027  ID  01 /QM 

01/F01 

01/R32    

01/F05  

80 
220 
"490 
■440 
150 
'480 
•470 

01/F06_ 

01/F07 

01 /FOB 

01/SOI  ID01/S14          

01/T01 

01/T04 

01/TOS 

220 
•490 

150 

01/T06 

01/T09IO01/T1O 

01/VO2IO01/V03..     . 

01/V04 __ 

150 
80 

01/V05to01/V06  ..._ 

Appendix  2.— Concrete  LAP  Fee 

Administrative  Fee:  $875. 

One-Time  Fee  for  New  Applicants: 
$220. 

Total  Test  Method  Fee:  The  Total  Test 
Method  Fee  for  this  LAP  is  for  on-site 
visits  by  the  inspection  organization. 
ASTM's  Cement  and  Concrete 
Reference  Laboratory  (CCRL), 
authorized  by  NBS  to  conduct  NVLAP 
on-site  visits.  A  laboratory  that  has  been 
inspected  by  CCRL  within  two  years 
prior  to  its  application  does  not  pay  the 
CCRL  fee  until  the  time  of  its  next  CCRL 
inspection.  A  laboratory  that  has  not 
been  inspected  by  CCRL  within  two 
years  prior  to  its  application  must  be 
inspected  and  pay  the  required  CCRL 
fee.  The  CCRL  fee  will  be  invoiced  and 
collected  by  ASTM  for  CCRL  with  each 
inspection.  Regularly  scheduled 
inspections  will  occiir  on  the  average  of 
once  every  2^  years. 


Test  Method  Group  Fees 

There  are  2  groups  of  test  methods  for 
this  IjAP  as  shown  below. 

The  CCRL  fee  for  the  Field  Group  of 
test  methods  is  S975. 

The  CCRL  fee  for  the  Field  plus 
Laboratory  Group  of  test  methods  is 
$1,150. 


Tesi  mettiod 

'°^            group 

02/M01  „ 

02/MC3  ..._. 

X 
X 
X 
X 
X 
X 
Optkxial 

I 

X 
X 

02/MOl ,       

02/MOl 

02/MOl    

X 

02/M01  

C2/M02  .._ 

X 
Optional 

Appendix  3. — Carpet  LAP  Fee 

Administrative  Fee:  $875 
One-Time  Fee  for  New  Applicants:  $650 
TotaJ  Test  Method  Fee:  The  Total  Test 
Method  Fee  for  this  LAP  is  obtained  by 
adding  the  individual  fees  for  those  test 
methods  in  which  a  laboratory  seeks 
accreditation.  The  individual  fees  are 
given  in  the  following  table  where  each 
test  method  is  hsted  by  NVLAP  Code. 
An  asterisk  (*)  indicates  that  required 
proficiency  testing  costs  are  included  in 
the  individual  test  method  fee.  There  are 
minimum  and  maximum  Total  Test 
Method  Fees  for  this  LAP. 
The  minimum  is  $650 
The  maximum  is  $1,650 

The  minimum  is  assessed  when  the 
sum  of  individual  fees  is  less  than  that 
amount.  The  maximum  is  assessed 
when  the  sum  exceeds  that  amount. 

Individual  Test  Method  Fees 


Test  meilvxl 

Annual 
tee 

03/001  

•$240 
80 

03/C02 

03/001 

"250 

03/002 , 

80 

03/S02 

03/E01 , 

80 

03/F01 

03/F02 ^ 

220 

03/F03  

80 

03/F04   

03/B01 

220 

03/801 _..  .. 

300 

Appendix  4.— Stove  LAP  Fee 

Administrative  Fee:  $875. 

One-  Time  Fee  for  New  Applicants: 
$650. 

TotaJ  Test  Method  Fee:  The  Total  Test 
Method  Fee  for  this  LAP  is  obtained  by 
selecting  one  of  the  four  following 
options. 

(1)  Physical/Fire  Group  (04/FOO), 
$1,150; 


(2)  Physical/Fire  Group  (04/FOO)  plus 
Mobile  Home  Group  (04/MOO),  $1,420; 

(3)  Physical/Fire  Group  [04/FOO)  plus 
Electrical  Group  (04/EOO),  $1,130;  or 

(4)  All  three  Groups  (04/FOO,  04/MOO, 
04/EOO),  $1,650. 

There  are  minimum  and  maximum 
Total  Test  Method  Fees  for  this  LAP. 
The  minimum  is  $1,150. 
The  maximum  is  $1,850. 

Appendix  5. — Acoustics  LAP  Fee 

Administrative  Fee:  $875. 
One-Time  Fee  for  New  Applicants: 
$650. 

TotaJ  Test  Method  Fee:  The  Total  Test 
Method  Fee  for  this  LAP  is  obtained  by 
adding  the  individual  fees  for  those  test 
methods  in  which  a  Laboratory  seeks 
accreditation.  The  individual  fees  are 
given  in  the  following  table  where  each 
test  method  is  listed  by  NVLAP  Code. 
An  asterisk  (*)  indicates  that  required 
proficiency  testing  costs  are  included  in 
the  individual  test  method  fee. 

There  are  minimum  and  maximum 
Total  Test  Method  Fees  for  this  LAP. 

The  minimum  is  $650. 

The  maximum  is  $3,300. 

The  minimum  is  assessed  when  the 
sum  of  individual  fees  is  less  than  that 
amount.  The  maximum  is  assessed 
when  the  sum  exceeds  that  amount. 


Teat  meltxxJ 

Annual 
tea 

08/P01 ...            

08/P02" .              _ _.... 

$150 
250 

CM/pm- 

08/P04" _      

08/P05  _ 

250 

110 

08/P06"  

oe/P07  to  oe/poe 

390 

150 

08/P09" .      . 

08/P10"  

350 

08/P11"  to0e/P12* „ 

210 

08/P13"  to  08/P14" 

08'P15"  to  08/P16' _ „ 

08/P17" _. 

08/P18*  10  08/P19' 

300 
210 
300 
210 

08/P20"  to  08/P21" 

08/P22"  to  08/P23* 

08/E01  „. 

300 
210 
100 

08/E02 „ 

140 
240 

08/E03"  

06/E04*  to  oe/Eos . 

290 

0e/E06  to  08/E08 „.      

08/E09  to  08/E10 

08/En"  to  08/E12 „ 

08  /  E 1 3  to  08/  E 1 4 

110 
100 
240 
100 

08/E15  _. 

08/E16  to  08/E19 

08/E20  to  08/E21 „ 

08/E22  to08/E26 

370 
110 
140 
100 

Certain  pairs  of  test  methods  in  the 
Acoustics  LAP  are  similar  in  technical 
scope.  If  a  laboratory  is  interested  in 
applying  for  one  or  more  of  these  pairs, 
the  laboratory  pays  a  reduced  aiuiual 
charge  for  one  of  the  test  methods  in 
each  pair.  The  test  method  pairs  and 
reduced  charges  are  listed  below. 


1 

I 

t 

i': 
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TMt  method 


08/P10 
oe/Pn 

08/P12 

oe/Pi3 

08/P14 
08/P15 
08/P16 
08/P17 
08/P18 
08/P19 
08/P20 
08/P21 
08/P22 
0e/P23 
08/E03 
Oe/EII 


to08/P17.. 
to  0e/Pl8.. 
to  08/P19. 

to  oe/P2o.. 

to  08/P21.. 
to  Oe/P22.. 
to  08/P23.. 
to  08/P10.. 
to08/P11  . 
toOe/P12.. 

tooe/Pi3.. 

to08/Pl4.. 

to  oe/pis.. 

to  08/P16.. 

to  oe/Eii . 

to  0e/E03. 


Annual 


S100 
100 
100 
100 
100 
100 
100 
IOC 
100 
100 
100 
100 
100 
100 
100 
100 


Appendix  6— Dosimetry  LAP  Fee 

(Based on  a  Two-Year  Accreditation 
Period) 

Administrative  Fee:  $1,750. 

One-Time  Fee  for  New  Applicants: 
S450. 

Assessment  Fee:  The  minimum 
assessment  fee  is  $650  based  on  a  one 
work-day  assessment.  An  additional  fee 
will  be  imposed  at  a  rate  of  $450  per 
worl(-day  if  additional  assessor  time  is 
required.  Also,  an  additional  fee  of  $450 
per  location  will  be  charged  for 
assessing  processors  which  have  one  or 
more  remotely  located  facilities.  Most 
assessments  are  likely  to  take  two  work- 
days. 

Proficiency  Testing  Fee:  The 
proficiency  testing  fee  is  the  sum  of  each 
category  fee  for  each  dosimeter  model/ 
type  for  each  category  for  which 
accreditation  is  requested.  The  Table 
below  lists  the  fees  for  each  of  the  eight 
categories  of  testing.  If  a  processor  fails 
one  or  more  categories,  retesting  will  be 
required.  The  category  fees  for  retesting 
will  be  the  same  as  shown  in  the  Table. 

Fees  for  Proficiency  Testing  by  Category 

[One  dosvneter  model/type  tested  n  one  categotyl 


Category 

Fee 

1 ._„ 

$85C 

H 

850 

Ill ,...., J 

SLV\ 

IV .  :::.„:::;::  "• — 

650 

V _ ___ 

VI 

1.050 

VH _..„      __ „ 

VIII ^ 

1.050 

Appendix  7.— Commercial  Products 
Fee 

LAP 

Administrative  Fee:  $875. 

One-  Time  Fee  for  New  Applicants: 
$650. 

Total  Test  Method  Fee:  The  Total  Test 
Method  Fee  for  this  LAP  is  obtained  by 
adding  the  individual  test  method  fees 
for  those  test  methods  in  which  a 
laboratory  seeks  accreditation.  The 
individual  fees  are  given  in  the  following 


table  where  each  test  method  is  listed 
by  NVLAP  Code. 

There  are  minimum  and  maximum 
Total  Test  Method  Fees  for  this  LAP. 

The  minimum  is  $650. 

The  maximum  is  $3,300. 

The  minimum  is  assessed  when  the 
sum  of  the  individual  fees  is  less  than 
that  amount.  The  maximum  is  assessed 
when  the  sum  exceeds  that  amount. 


Te«l  rtietriod  codas 


Test  meltvx)  category 


Fee  par 

test 
meltiod 


Pamta  and  Ratsted  CoaUnga  wtd  Malailala 


08/A01  to  09*29    tntnnmcQtryaKM 

properties 

09/801  to  09/B42  Pertormanoe  and 

partonnanoe  change. 

09/COt  to  09/C40 Cnemcal  properties 

■no  compositions 

09/001  to  09/016  Sampis  corxMormg 

I     and  preparation 


S80 

110 
110 

ao 


ruptf  tnd  Rttlctad  Products 


09/E01 :  Paper  and  pwartward.... 

09/E02  to  09/E09 ! 

110 
80 

09/EiO _.... 

09/En  to  09/E21     

O9'F01  to09/F02    

09.G01  to09/G08   

09.'H01          

09.H02  to  09/H03    , . 

:.: 

110 
80 

P-^ssure  sensitive 

tapes 
PacKsging     

80 

110 
80 

09/H04  to  09/M22 

feovm  test  method 
slanoart)  tor 
preservation, 
packaging,  and 
packaging  matenais 

80 

Martfaaaaa 

09/K01 

110 

09/K02 „ 

140 

09/K03  to  09/K04 

09/K05 „„ 

140 

09/K06 „.,.. 

80 

iV"R  :Ji>c  S4-2318S  Filed  8-30-84.  a-45  ami 
BILLING  CODE  SS10-1»-M 

National  Voluntary  Lat}oratory 
Accreditation  Program  (NVLAP) 

agency:  National  Bureau  of  Standards. 

Commerce. 

ACTION:  Notice  of  formal  establishment 

of  a  program  for  accrediting  laboratories 

that  test  photographic  film. 

summary:  Under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP),  the  National  Bureau  of 
Standards  (NBS)  announces  the  formal 
establishment  of  a  laboratory 
accreditation  program  (LAP)  for 
laboratories  that  test  photographic  film 
(Photographic  Film  LAP).  Initially,  the 
LAP  will  cover  test  methods  included  in 
five  ANSI  Standards  for  photographic 
film.  A  separate  notice  appearing  in  this 
issue  of  the  Federal  Register  includes 
the  fees  for  this  LAP,  Laboratories  that 
are  interested  in  becoming  accredited 
under  the  Photographic  Film  LAP  may 
request  an  application  package  by 


contacting  the  Manager,  Laboratory 
Accreditation,  National  Bureau  of 
Standards. 

DATES:  Each  laboratory  that  submits  a 
completed  application  which  is 
postmarked  no  later  than  December  1, 
1984,  will  be  included  in  the  first  group 
of  laboratories  to  be  evaluated  for 
accreditation.  Applications  received 
after  that  date  will  be  included  in 
subsequent  groups  as  they  can  be 
scheduled. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Locke.  Manager,  Laboratory 
Accreditation,  National  Bureau  of 
Standards,  Admin.  A531.  Gaithersburg, 
MD  20899  (301)  921-3431. 
SUPPLEMENTARY  INFORMATION: 

Background.  This  notice  is  issued  in 
accordance  with  §  7a.8  of  the  NVLAP 
procedures  (15  CFR  7a. 8).  Establishment 
of  this  laboratory  accreditation  program 
(LAP)  for  laboratories  that  test 
photographic  film  (Photographic  Film 
LAP)  follows  the  request  letter  from  the 
Association  for  Information  and  Image 
Management  (AIIM)  (formerly  the 
National  Micrographics  Association) 
dated  March  22, 1983.  The  AIIM  letter 
identified  twelve  photographic  film 
standards  and  test  methods  for  inclusion 
in  the  LAP. 

A  notice  announcing  a  preliminary 
finding  of  need  which  was  published  on 
May  20, 1983  (48  FR  22775-22777), 
proposed  that  the  twelve  standards  and 
test  methods  identified  in  the  AIIM 
request  letter  be  included  in  the  LAP. 
Comments  received  in  response  to  the 
preliminary  finding  of  need  proposed 
that  additional  standards  and  test 
methods  for  photographic  film  be  added 
to  the  program.  The  final  finding  of  need 
for  the  LAP  published  on  September  30, 
1983  (48  FR  44873-44875)  identified  26 
standards  and  test  methods  proposed  by 
persons  responding  to  the  preliminary 
finding  of  need  notice. 

In  January,  1984,  a  task  group  of 
photographic  film  experts  was 
established  by  AIIM  to  evaluate  the  26 
standards  and  test  methods  to 
determine  their  appropriateness  for  the 
program.  This  evaluation  resulted  in  a 
proposal  that  eight  of  the  26  standards 
and  test  methods  be  retained  in  the  LAP. 
On  June  22. 1984,  a  public  workshop  was 
held  at  AIIM  headquarters  in  Silver 
Spring,  Maryland  as  announced  in  the 
June  11, 1984  Federal  Register  (49  FR 
24042). 

The  purpose  of  the  workshop  was  to 
discuss  technical  requirements  for 
laboratories  that  test  photographic  film 
and  determine  which  test  methods 
should  require  proficiency  testing.  It  was 
the  consensus  of  the  workshop 
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attendees  that  three  of  the  proposed 
eight  standards  and  test  methods  should 
be  deleted  from  the  LAP  {see  workshop 
minutes  on  file  at  the  Central  Reference 
and  Records  Inspection  Facility, 
Department  of  Commerce,  Washington, 
DC).  Other  standards  and  test  methods 
may  be  added  to  the  program  if  formally 
requested  provided  they  are  within  the 
scope  of  the  LAP.  The  purpose  of  the 
LAP  is  to  provide  national  recognition  to 
laboratories  capable  of  performing  tests 
in  accordance  with  the  designated  test 
methods. 

Ace  red  it  ion  Process.  The 
accreditation  process  for  this  LAP  is 
described  below,  followed  by  an 
appendix  of  operational  information  for 
this  LAP 

Dated:  August  28.  1984. 
Ernest  Ambler. 

Director.  National  Bureau  of  Standards. 

Accreditation  Process  for  the 
Photograhic  Film  LAP 

Requesting  An  Application.  Any 
testing  laboratory  interested  in 
becoming  accredited  under  this  LAP 
should  contact  the  Manager,  Laboratory 
Accreditation,  National  Bureau  of 
Standards,  Admin.  A531,  Gaithersburg, 
MD  20899,  (301)  921-3431.  He  will  send 
an  application  package  as  explained 
below.  All  laboratories  submitting 
applications  postmarked  by  December  1. 
1984,  and  accompanied  by  the  requisite 
fee  or  purchase  order  will  be  scheduled 
for  an  initial  on-site  visit  as  part  of  the 
first  group  of  laboratories  considered  for 
accreditation  under  this  LAP. 
Applications  received  after  this  date 
will  be  included  in  subsequent  groups  of 
laboratories  to  be  considered  for 
accreditation. 

Application  Package.  The  application 
package  includes  an  applicafion  form 
with  a  test  method  selection  list,  fee 
schedule,  and  the  Photographic  Film 
LAP  handbook  which  describes  the 
general  requirements  for  accreditation. 

Fees.  In  a  separate  notice  appearing  in 
this  issue  of  the  Federal  Register.  NBS 
announces  the  fees  for  the  Photographic 
Film  LAP.  The  fee  schedule  provides 
interested  laboratories  with  the 
information  needed  to  calculate  the 
annual  fee  associated  with  the  scope  of 
accreditation  desired.  This  fee  must  be 
paid  before  any  accreditation  decision  is 
made.  Also,  failure  to  pay  an  annual 
renewal  fee  will  lead  to  automatic 
expiration  of  accreditation  at  the  end  of 
the  laboratory's  accreditation  period. 

Enrollment.  After  payment  of  the 
required  accreditation  fee,  the 
Laboratory  will  be  scheduled  for  an  on- 
site  visit  and  will  be  notified  of  any 
additional  written  information  which 


must  be  supplied,  and  of  any  applicable 
proficiency  testing  requirements  which 
must  be  completed  for  the  evaluation. 
Basic  Conditions  for  Accreditation. 
To  be  accredited  under  the  NVIAP 
procedures,  a  laboratory  must  agree  in 
writing  the  following  conditions: 

(1)  Be  examined  and  audited,  initially 
and  on  a  continuing  basis; 

(2)  Pay  accreditation  fees  and  charges; 

(3)  Avoid  reference  by  itself  and 
forbid  others  utilizing  its  services  from 
referencing  its  accredited  status  under 
NVLAP  in  consumer  media  and  in 
product  advertising  or  on  product  labels, 
containers,  and  packaging  or  the 
contents  therein,  or  in  any  other  way 
which  might  convey  the  concept  of 
product  certification  by  NBS  (Note:  A 
NVLAP  accredited  laboratory  may 
advertise  its  accredited  status  on  its 
letterhead,  brochures,  and  test  reports 
as  well  as  in  trade  publications^nd 
other  laboratory  services  publications.); 

(4)  Maintain  compliance  with 
applicable  general  and  specific  criteria 
and  with  applicable  requirements  of  the 
NVLAP  procedures  (15  CFR  Part  7a]; 
and 

(5)  Participate  in  proficiency  testing 
that  may  be  required  for  attaining  or 
maintaining  accreditation. 

Criteria.  The  NVLAP  general  and 
specific  criteria  for  evaluating 
laboratories,  which  are  described  in 
§§  7a.l9-7a.30  of  the  NVLAP  procedures 
(15  CFR  7a.l9-7a.30),  address  a 
laboratory's  organizational  structure, 
technical  management,  professional  and 
ethical  business  practices,  and  system 
for  assuring  the  quality  of  test  results. 
The  criteria  also  address  aspects  of  a 
laboratory  directly  related  to  the 
reliable  performance  of  each  test 
method  for  which  the  laboratory  desires 
accreditation,  including  staff 
competence  and  training,  facilities  and 
equipment,  test  plans,  calibration 
procedures,  recordkeeping,  data 
handling  procedures,  and  quality  control 
checks  and  audits. 

On-site  Visits.  Regularly  scheduled 
on-site  visits  are  conducted  to  assess  a 
laboratory's  compliance  with  the 
NVLAP  criteria.  In  addition,  monitoring 
visits  of  limited  scope  are  used  to  assure 
that  accredited  laboratories  continue  to 
comply  with  the  criteria  or  to  resolve 
any  testing  problems  that  an  accredited 
laboratory  may  appear  to  have.  The  on- 
site  assessor  will  conduct  an  exit 
interview  with  the  laboratory's 
management  at  the  conclusion  of  an  on- 
site  visit  to  summarize  the  assessor's 
findings.  Each  laboratory  is  notified 
whenever  deficiencies  are  identified  and 
is  given  an  opportunity  to  correct  those 
deficiencies  before  formal  accreditation 
recommendations  are  prepared  or  any 


action  is  started  to  revoke  accreditation. 
The  laboratory  must  permit  the  on-site 
assessor  to  review  and  examine  any 
records  or  other  documents  required  'oy 
the  criteria.  Also,  if  a  hearing  under  5 
U.S.C.  556  has  been  instituted  under  the 
NVLAP  procedures,  the  laboratory  must 
permit  NBS  personnel  to  review  and 
copy  any  records  or  other  documents 
required  by  the  critiera.  Failure  of  the 
laboratory  to  cooperate  with  the  on-site 
assessor  will  be  grounds  for  the 
initiation  of  adverse  accreditation 
action. 

Proficiency  Testing.  P>roficiency 
testing  is  an  integral  part  of  the  NVLAP 
accreditation  process.  While  the 
existence  of  facilities,  equipment,  and 
personnel  which  satisfy  the  criteria 
indicates  a  laboratory's  overall 
capability  to  obtain  good  results,  an 
analysis  of  actual  test  results  for  certain 
test  methods  is  also  necessary  to 
determine  if  the  overall  capability  does 
in  fact  produce  the  desired  results.  A 
laboratory's  failure  to  participate  fully  in 
the  conduct  of  required  proficiency 
testing  may  also  be  grounds  for  the 
initiation  of  adverse  accreditation 
action. 

Evaluation  and  Recommendations. 
An  evaluation  team  composed  primarily 
of  peers  in  the  applicable  testing  areas 
uses  the  following  information  to  review 
each  laboratory: 

(1)  Written  information  supplied  by 
the  laboratory! 

(2)  Results  of  proficiency  testing;  and 

(3)  Written  reports  of  the  assessor 
regarding  on-site  visits  to  the  laboratory. 

If  additional  deficiencies  are 
identified  beyond  those  cited  during  the 
on-site  visit,  the  laboratory  is  given 
written  notification  of  those  deficiencies 
and  a  reasoaable  period  (ordinarily  30 
days)  in  which  to  correct  or  resolve 
them.  After  review  of  th^  above 
information  and  the  laboratory's 
response  to  any  notification  of 
deficiencies,  an  accreditation 
recommendation  for  the  laboratory  will 
be  made  by  the  evaluation  team. 

Accreditation  Decision.  Aided  by  the 
recommendations  of  the  evaluation 
team,  a  decision  is  made  whether  to 
grant  or  deny  initial  accreditation  for 
new  laboratories  or  renewal  for 
currently  accredited  laboratories.  The 
laboratory  is  notified  by  letter  of  the 
decision.  If  accreditation  denial  is 
proposed,  the  notification  letter  will 
state  the  reason. 

Appeals.  When  denial  of  accreditation 
is  proposed,  a  laboratory  has  30  days 
from  the  date  of  receipt  of  the 
notification  to  request  a  hearing.  The 
notification  will  specify  to  whom  a 
request  for  a  hearing  should  be  sent.  If  a 


hearing  is  not  requested,  the  denial 
becomes  final.  If  a  hearing  is  requested, 
it  is  held  pursuant  to  5  U.S.C.  556. 

Accreditation  Period.  Laboratories  are 
granted  accreditation  for  one  year  with 
individual  laboratory  anniversary  dates 
occurring  on  the  first  of  January,  April. 
July,  or  October.  A  laboratory  will  be 
assigned  one  of  these  anniversary  dates 
which  is  closest  to  the  time  that  the 
decision  to  grant  accreditation  is  made 
but  in  no  case  shall  the  anniversary  date 
be  less  than  12  months  from  the  date  of 
the  decision. 

Accreditation  Renewal.  Each 
accredited  laboratory  is  sent  a  renewal 
application  form  before  its  current 
accreditation  expires  (anniversary  date). 
If  acted  upon  promptly  by  the 
laboratory,  the  lead  time  will  be 
sufficient  to  complete  the  renewal 
evaluation  before  the  current 
accreditation  expires.  The  laboratory 
may  use  the  renewal  application  form  to 
add  or  drop  test  methods  for  the  new 
accreditation  period. 

Termination.  Any  accredited 
laboratory  may  voluntarily  terminate  its 
accreditation  at  any  time.  Likewise,  an 
apphcant  laboratory  may  voluntarily 
terminate  its  application  at  any  time 
prior  to  the  completion  of  action  on  the 
application.  The  matter  of  refunds  is 
covered  in  §  7a.l5  of  the  NVLAP 
Procedures  (15  CFR  7a.l5). 

Revocation.  If  the  Director  of  NBS  or 
designee  finds  that  an  accredited 
laboratory  has  violated  the  terms  of  its 
accreditation,  the  Director  or  designee 
may,  after  consultation  with  the 
laboratory,  notify  that  laboratory  that  he 
proposes  to  revoke  its  accreditation.  The 
laboratory  has  30  days  in  which  to 
appeal  a  proposed  revocation  by 
requesting  a  hearing.  A  proposed 
revocation  will  specify  to  whom  a 
request  for  a  hearing  should  be  sent.  If  a 
hearing  is  not  requested,  the  revocation 
becomes  final.  If  a  hearing  is  requested, 
it  is  held  pursuant  to  5  U.S.C.  556. 

Pvblic  Notification.  Accreditation 
actions  are  published  in  the  Federal 
Register  within  30  days  of  such  action 
and  in  NVLAP  quarterly  and  annual 
reports. 

Cowpliance  with  Existing  Laws. 
NTVLAP  accreditation  does  not  relieve 
the  laboratories  from  the  necessity  of 
observing  and  complying  with  existing 
federal,  state,  and  local  statutes, 
ordinances,  or  regulations  that  may  be 
applicable  to  its  operations,  including 
consumer  protection  and  antitrust  laws. 

Appendix — Operational  Information  for 
the  Photographic  Film  LAP 

On-site  Visits.  Regularly  scheduled 
on-site  visits  will  occur  every  two  years. 
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In  addition,  laboratories  will  be  subject 
to  monitoring  visits. 

Test  Methods.  The  test  methods 
included  in  the  Photographic  Film  LAP 
are  listed  in  the  Appendix  to  the  notice 
of  fees  for  the  Photographic  Film  LAP 
which  appears  in  this  issue  of  the 
Federal  Reguter.  Applicant  laboratories 
may  be  accredited  for  one  or  more  of  the 
test  methods  listed. 

Proficiency  Testing.  NBS  recognizes 
that  there  may  be  existing  or  developing 
collaborative  reference  or  round-robin 
testing  programs  that  could  be  adopted 
as  an  integral  part  of  proficiency  testing 
requirements  for  this  LAP.  Those  parties 
responsible  for  such  programs  are 
invited  to  identify  themselves  and  the 
details  of  their  program  for 
consideration  and  use  as  a  proficiency 
testing  program  for  this  LAP.  Interested 
parties  should  contact  the  Manager. 
Laboratory  Accreditation,  NBS,  Admin. 
A531,  Gaithersburg,  MD  20899;  (301) 
921-3431,  To  be  accepted  for  use  as  a 
proficiency  testing  program  for  this  LAP, 
the  program  must: 

(1)  Be  ongoing  and  open  to  anyone 
interested  in  participating; 

(2)  Issue  written  reports  of  its  results 
which  include  statistical  analyses  of 
submitted  data  and  identification  of 
statistical  outliers; 

(3)  Have  published  descriptions  of  its 
programs  and  procedures  which  are 
available  to  anyone; 

(4)  Have  adequate  procedures  for  the 
distribution,  control,  and 
characterization  of  testing  samples;  and 

(5)  Be  willing  to  provide  the  identity  of 
participating  laboratories  and  their 
individual  results  if  they  are  also 
participating  in  the  LAP. 

NBS  may  select  one  or  more  of  these 
programs  for  use  as  a  requirement  in 
this  LAP.  This  selection  would  be  based 
on  minimum  cost  to  the  laboratories 
seeking  accreditation  and  availability  of 
programs  to  meet  the  overall  needs  of 
the  LAP. 

(FR  Doc  H-XiXW  Filed  a-SO-M:  A.-45  aiBj 
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National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP^  Fees 

agency:  National  Bureau  of  Standards. 

Commerce. 

action:  Notice  of  fees  for  the  laboratory 

accreditation  program  for  photographic 

film. 

summary:  Under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP),  the  NaHonal  Bureau  of 
Standards  (NBS)  atmounces  the  fees  for 
the  laboratory  accreditation  program 
(LAP)  for  laboratories  that  test 


photographic  film  (Photographic  Film 
LAP).  A  separate  notice  appearing  in 
this  issue  of  the  Federal  Register 
describes  the  accreditation  process  for 
the  Photographic  Film  LAP.  Laboratories 
that  are  interested  in  becoming 
accredited  under  this  LAP  may  request 
an  application  package  by  contacting 
the  Manager,  Laboratory  Accreditation. 
National  Bureau  of  Standards. 

EFFECTIVE  DATE:  October  1, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

John  W.  Locke,  Manager,  Laboratory 
Accreditation,  National  Bureau  of 
Standards,  Admin.  A531,  Gaithersburg. 
MD  20899;  (301)  921-3431. 

SUPPLEMENTARY  INFORMATION: 

Background.  In  a  separate  notice  in 
this  issue  of  the  Federal  Register.  N'BS 
announced  the  formal  establishment  of 
a  laboratory  accreditation  program 
(LAP)  for  laboratories  that  test 
photographic  film  (Photographic  Film 
LAP).  Pursuant  to  5  7a.l0(b)  of  the 
NVLAP  procedures  (15  CFR  7a.l0(b), 
notice  is  hereby  given  of  the  fees  which 
the  Director  of  the  National  Bureau  of 
Standards  (N'BS)  has  established  for  the 
Photographic  Film  LAP. 

Basis  of  Fees.  NVLAP  fees  are  based 
on  the  premise  that  all  operational  costs 
incurred  by  NBS  in  evaluating 
laboratories  seeking  accreditation  are 
recovered  from  fees  charged  to  the 
applicant  laboratories.  Fees  pay  for 
processing  applications,  preparing 
evaluation  reports  and  certificates,  as 
well  as  the  work-hours,  travel,  and  per 
diem  costs  of  assessors  involved  in  the 
evaluation  process.  The  fees  vary 
depending  on  the  assessment  time, 
which  in  turn  depends  on  complexity  of 
test  methods  and  frequency  of  visits  to 
the  laboratories. 

Administrative  Fee.  An  annual 
administrative  fee  of  $875  will  be 
charged  each  participating  laboratory. 
This  fee  is  based  on  the  estimated 
administrative  costs  for  operating  the 
LAP. 

LAP  Initiation  Fee.  This  is  a  one-time 
fee  of  $650  for  new  applicants  in  this 
LAP.  The  fee  is  based  on  higher  costs  for 
processing  new  applications,  assisting 
new  applicants  and  initial  assessment. 

Test  Method  Fee.  There  is  a  fee 
associated  with  each  test  method.  The 
total  cost  of  test  method  fees  is  obtained 
by  summing  individual  fees  for  those 
test  methods  in  which  the  applicant 
requests  accreditation.  Minimum  and 
maximum  fees  are  imposed  for  this  LAP. 
The  total  test  method  fees  are  limited  by 
a  minimum  of  $650  and  a  maximum  of 
$1,400.  Laboratories  already  enrolled  in 
other  LAPb  are  not  required  to  pay  the 
minimum  for  this  LAP  if  they  apply  for 
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test  methods  whose  fees  total  less  than 
$650. 

Fees  for  Foreign  Laboratories.  Foreign 
laboratories  are  offered  NVLAP 
accreditation  on  the  same  basis  and 
involving  the  same  criteria  as  is  required 
of  domestic  laboratories.  However,  the 
cost  of  the  assessor's  travel  time  and 
expenses  and  the  cost  of  mailing 
proficiency  testing  materials  outside  of 
the  contmental  United  States  will  be 
addt.'d  to  the  normal  fees. 

The  fee  model  for  the  Photographic 
Film  LA.P  is  outlined  in  the  Appendix  to 
this  notice. 

Dated:  August  28. 1984. 
Ernest  Ambler, 

Dh-yftpr  \otiona!  Purfau  o^ Standards. 

Appendix— Photographic  Film  LAP  Fee 
Model 

Admimslration  Fee:  $875. 

Initiation  Fee:  $650. 

Total  Test  Method  Fee:  The  Total  Test 
Method  Fee  is  the  sum  of  the  individual 
test  method  fees  for  those  test  methods 
in  which  a  laboratory-  seeks 
accreditation,  except  where  the 
minimum  or  maximum  total  test  method 
fpes  apply.  The  minimum  is  $650.  The 
maximum  is  Sl.400.  The  minimum  is 
assessed  when  the  sum  of  the  individual 
fees  is  less  than  that  amount.  (Note  that 
Idboratories  already  enrolled  in  other 
LAPs  are  not  subject  to  this  minimum.) 
The  maximum  is  assessed  when  the  sum 
exceeds  that  amount.  The  individual  test 
method  fees  are  given  in  the  following 
table  listing  the  test  methods. 

Table-Test  Methods  for  Photographic 
Film  L>p 
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National  Oceanic  and  Atmospheric 
Administration 

Issuance  of  Pennit;  Moscow  Zoo 

On  July  11, 1984,  Notice  was  published 
in  the  Federal  Register  (49  FR  28304)  that 
an  application  had  been  filed  with  the 


National  Marine  Fisheries  Service  by 
the  Moscow  Zoo,  123242.  B  Grusinslcaya 
I,  U.S.S.R.,  for  a  permit  to  obtain  one  (1) 
rehabilitated  beached/stranded 
California  sea  Lon  (Zalophus 
californianus]  for  the  purpose  of  public 
display. 

Notice  is  hereby  given  that  on  August 
22. 1984.  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Public  Display  Permit 
for  the  above  activity  to  the  Moscow 
Zoo  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  in 
the  following  offices: 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street,  NW., 
Washington.  D.C.;  and 
Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region, 
14  Elm  Street.  Federal  Building, 
Gloucester,  Massachusetts  01930. 
Dated:  August  24,  1984. 
Carmen  f.  Blondin, 

Deputy  Assistant  A  dministratorfor  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
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Receipt  of  Application  for  Permit; 
Knie's  Kinderzoo 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  a 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name  Knie's  Kinderzoo  (P266B). 

b.  Address  Gebruder  knie  AG,  CH- 
8640  Rapperswill,  Switzeriand. 

2.  Type  of  Permit  Public  Display. 

3.  Name  and  Number  of  Animals: 
Bottlenose  dolphins  (Tursiops  truncatus) 

4.  Type  of  Take:  Captive  maintenance. 

5.  Location  of  Activity:  Florida  waters. 

6.  Period  of  Activity:  2  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  maine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 


copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

As  a  request  for  a  permit  to  take  living 
marine  mammals  to  be  maintained  in 
areas  outside  the  jurisdiction  of  the 
United  States,  this  application  has  been 
submitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  applications  (40  FR 
11619,  March  12, 1975).  In  this  regard,  no 
application  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  through  the 
appropriate  agency  of  the  foreign 
government; 

(b)  It  includes: 

i.  A  certification  from  such 
appropriate  government  agency 
verifying  the  information  set  forth  in  the 
application; 

ii.  A  certification  from  such 
government  agency  that  the  laws  and 
regulations  of  the  government  involved 
permit  enforcement  of  the  terms  of  the 
conditions  of  the  permit,  and  that  the 
government  will  enforce  such  terms; 

iii.  A  statement  that  the  government 
concerned  will  afford  comity  to  a 
National  Marine  Fisheries  Service 
decision  to  amend,  suspend  or  revoke  a 
permit. 

In  accordance  with  the  above  cited 
policy,  the  certification  and  statements 
of  the  Division  International  Traffic  and 
Aiumal  Welfare  have  been  found 
appropriate  and  sufficient  to  allow 
consideration  of  this  permit  application. 

Documents  submitted  in  connection 
with  the  above  apphcation  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Southeast  Region, 
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9450  Roger  Boulevard,  St.  Petersburg. 
Florida  33702. 

Dated:  August  24.  1984. 

Canneo  f.  Bloodio, 

Dpputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  Notional  Marine 

Fisheries  Senice. 

|FR  l)oc  >44-a,T:>M  filed  8-30-64.  8:45  am) 
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•  National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Ucensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S: 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development, 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield. 
Virginia  22151. 

•     Please  cite  the  number  and  title  of 
•>  inventions  of  interest. 
Douglas  J.  Campion. 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-256,  206  (4,451,265) 
Diesel  Fuel-Aqueous  Alcohol 
Microemulsions 
,  SN  6-351.400  (4,452.288) 

Powered  Tree  Chipper  or  Bark  Hack 
.    S.N  6-378,317  (4,454.680) 

Rope  Wick  Chemical  Recovery 
Apparatus 
SN  6-385,162  (4.449,391) 
Method  for  Separating  Closed  Bolls  of 
Cotton  by  Maturity 
SN  6-427.229  (4.451.267) 
Microemulsions  From  Vegetable  Oil 
and  Aqueous  Alcohol  with 
Trialkylamine  Surfactant  as 
Alternative  Fuel  For  Diesel  Engines 
SN  6-507.191  (4,454.268) 

Starch-Based  Semipermeable  Films 
SN  6-586.617 

Process  to  Impart  Smooth-Dry  and 
Flame  Retardant  Properties  to 
CelluloBic  Fabnc 
SN6-586,618 
Process  to  Produce  Durable  Press  Low 
Formaldehyde  Release  Cellulosic 
Textiles 
SN  6-610949 


Suffocation-Type  Insect  Trap  with 
Pitfall  and  Attractant 
SN  6-611.042 
Anticlostridial  Agents 

Department  of  Commerce 

SN  6-348.575  (4,449,823) 
Device  for  Measurement  of  the 
Spectral  Width  of  .Nearly 
Monochromatic  Sources  of  Radiant 
Engerv 
SN  6-348.576  (4,444,501) 
Stabilizing  Mechanism  for  Optical 
Interferometer 
SN  6-611,552 

Magnetoresistive  Skin  for  Robots 
SN  6-612,291 
Modulation  Transfer  Spect.'-oscopy  for 
Stabilizing  Lasers 

Department  of  Health  and  Human 
Services 

SN  6-294.368  (4,451,618) 
Process  for  the  Production  of  2-B-D- 
Ribofurano8ylthiazole-4- 
Carboxamide 
SN  6-329,590  (4.362,510) 
Cementitious  Dental  Compositions 
Which  Do  not  Inhibit 
Polymerization 
SN  6-475.215 
Multi-Layer  Coil  A.ssembly  Coaxially 
Mounted  Around  the  Rotary  Axis 
for  Preparatory  Countercurrent 
Chromatography 
SN  6-499,093 
Monoclonal  Antibodies  to 
Cytoskeletal  Proteins 
SN  6-540.667 
Tumor  Treatment  in  Humans  with  4'- 
Carboxyphthalato  (1,2- 
Diaminocyclohexane)  Platinum  (II) 

Department  of  Interior 

SN  6-378.851  (4,457,624) 
Suspended  Sediment  Sensor 

SN  6--188.  481  (4.453.594] 
Solution  Mining  of  Coal  by 
Electrolysis 

Department  of  the  Air  Force 
SN  6-329.557 
Simultaneous  Detection  of  Time 
Coincident  Signals  in  an  Adaptive 
Doppler  Tracker 
SN  6-339.206  (4.426.131) 
Replaceable  Diffraction  Gratings  for 
Cooled  Laser  Optics 
SN  6-465,942  (4,437,080) 
Method  and  Apparatus  Utilizing 
Crystalline  Compound 
Superconducting  Elements  Having 
Extended  Strain  Operating  Range 
capabilities  Without  Critical 
Current  Degradation 
SN  6-595,153 
Method  to  Reveal  Microstructures  in 
Single  Phase  Alloys 
SN  6-596.471 


Phase  Only  Optical  Filter  for  use  in  an 
Optical  Correlation  System 
SN  6-596,949 

Compact  Broadband  Rectangular  to 
Coaxial  Waveguide  Junction 

Department  of  the  Army 

SN  6-212.766 

Walsh  Function  Light  Pattern  Image 
Analyzer  and  Method 
SN  6-^169,333 
Frequency  Modulated  Phase  Locked 
Loop 
SN  6-473.467 

Improved  Chirp  Transform  Correlator 
SN  6-592,140 
Pipe  Corrosion  Monitoring  Apparatus 
and  Method 
SN  6-600.241 
A  -Method  for  Producing  Nutritionally 
Dense  freeze  Dried  Food  Bars 
SN  6-600.700 

Portable  Trapping  Device 
SN  6-605.456 
Method  of  Directly  Crystallizing  a 
(Sm-t-Ti);  Fe  =  l:5  Compound 
SN  6-606,729 
Porous  Catalytic  Metal  Plate 
Degeneration  Bed  in  a  Gas 
Generator 
SN  6-608,824 
Tone  Signalling  Adapter  for  a 
Telephone  Set 
SN  6-608.840 
Distributed  Pulse  Forming  Network 
for  Magnetic  Modulator 
SN  6-611.292 
High  Power  Optical  Switch  for 
Microsecond  Switching 
SN  6-612.524 

Semiconductor  Multipactor  Device 
SN  6-620,301 

Shaft  Coupling  Device 
SN  6-623.883 
Temperature  Controlled  Adjusting 
Mechanism 
S.N  6-624.896 
Tactical  High  Frequency  Antennas 

National  Security  Agency 

SN  6-180,075  (4,383,261) 
Method  For  Laser  Recording  Utilizing 
Dynamic  Preheating 

|FR  Doc  84-231  S3  Filed  8-30-84  B4f.  am] 
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COMMITTEE  FOR  THE 
IMPLEMEKTATKM  OF  TEXTILE 
AGREEMENTS 

Announcing  an  Import  Restraint  Umit 
for  Cartain  Wool  TaxtMa  Products 
Exported  From  Yugoalavta 

August  ;t&,  1984. 

On  May  la  1984.  a  notice  was 
published  in  the  Federal  Register  (49  FR 
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19888)  announcing  that,  on  April  30. 
1984,  the  United  States  Government, 
under  Article  3  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  had  requested  the  Government 
of  the  Socialist  Federal  Republic  of 
Yugoslavia  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  men's  and  boys'  suit-type  coats  in 
Category  433,  produced  or  manufactured 
in  Yugoslavia. 

The  United  States  Government  has 
decided,  inasmuch  as  consultations  with 
the  Government  of  the  Socialist  Federal 
Republic  of  Yugoslavia  to  reach  a 
mutually  satisfactory  solution 
concerning  this  category  have  not  been 
held,  to  control  imports  of  wool  textile 
products  in  Category  433.  produced  or 
manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month 
period  which  began  on  April  30, 1984 
and  extends  through  April  29, 1985  at  a 
level  of  3,1S4  dozen.  Inasmuch  as 
charges  for  imports  during  the  period 
which  began  on  May  1  and  extended 
through  June  30. 1984.  have  amounted  to 
3.257  dozen,  an  amount  in  excess  of  the 
twelve-month  restraint  limit,  no  further 
shipments  will  be  permitted  entry  into 
the  United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption  until  further  notice. 

The  letter  published  below  directs  the 
Commissioner  of  Customs  to  establish  a 
control  limit  of  3,184  for  Category  433 
and  to  charge  3,257  dozen  to  that  limit. 
EFFECTIVE  DATE:  September  4. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Nader,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
Washington,  D.C.  (202/377-4212). 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  28. 1984. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC. 

Dear  Mr.  Commissioner;  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854],  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  extended  on  December  15. 1977  and 
December  22.  1981:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  dire':ted. 
effective  on  September  4. 1984.  to  prohibit 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in 
Category  433,  produced  or  manufactured  in 
Yugoslavia  and  exported  during  the  twelve- 


month period  which  began  on  April  30,  1984. 
in  excess  of  3.184  dozen.' 

Textile  products  in  Category  433  which 
have  been  exported  to  the  United  States  prior 
to  April  30.  1984  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  433  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  use.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.,A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
V9.  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3.  1983  (48  FR  19924),  December 
14,  1983  (48  FR  55607).  December  30, 1983  (48 
FR  57584).  April  4.  1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622).  and  July  16, 1984  (49  FR 
28754). 

The  action  taken  with  respect  to  the 
Government  of  the  Socialist  Federal  Republic 
of  Yugoslavia  and  with  respect  to  imports  of 
wool  textile  products  from  Yugoslavia  has 
been  determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  whiwi  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
use.  553.  This  letter  will  be  published  in  the 
Federal  Register, 
Sincerely. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFF  Doc  84-23209  Kilad  »-2«-««:  3fl4  pmj 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1984;  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Addition  to  Procurement  List. 

SUMMARY:  This  action  adds  to 
Procurement  List  1984  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

EFFECTIVE  DATS:  August  31, 1984. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 


'  The  level  of  reitrainl  has  not  t)een  adjusted  lo 
reflect  any  imports  exported  after  April  28. 1984. 
Imports  during  the  penod  May  1  through  |une  30. 
1964  have  amounted  to  3.257  dozen. 


SUPPLEMENTARY  INFORMA-PON:  On  June 
22,  1984,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (49  FR 
25664)  of  proposed  addition  to 
Procurement  List  1984,  October  18, 1983 
(48  FR  48415). 

Addition 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  77. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List  1984: 

SIC  0782 

Ground  Maintenance,  Recreation  Areas. 
Naval  Air  Station,  Lemoore,  California. 
C.W.  Fletcher. 

Executive  Director. 

|FR  Doc  84-23216  Filed  S-30-M:  S:4S  am) 
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Procurement  List  1984;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1984  commodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

DATE:  Comments  must  be  received  on  or 
before:  October  3, 1984. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  'Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 


opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1984,  October  18, 1983 
(48  FR  48415): 

Class  B465 

Sheafh.  Axe,  Plastic;  8465-01-110-2078 
Sheath.  Brush  Hook,  Plastic:  8465-01-136- 

4720 
Sheath,  McCleod  Tool.  Plastic;  8465-01-138- 

4718 
Sheath,  Shovel,  Plastic:  8465-01-136-4719 
Sheath,  Tool.  Pulaski,  8465-01-067-9999 

SIC  7369 

Commissary  Shelf  Stocking  and  Custodial 

Eielson  Air  Force  Base,  Alaska 
Commissary  Shelf  Stocking  and  Custodial 

Myrtle  Beach  Air  Force  Base,  South 

Carolina 

SIC  9199 

Forms/Pubhcation  Storage  and  Distribution, 
Department  of  Treasury,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  1200  Pennsylvania 
Avenue,  NW.,  Washingtoa  D.C. 

C.W.  Fletcher, 

Executive  Director. 

|FR  Doc  84-23217  Filed  8-30-84: 8:45  •mj' 
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Privacy  Act  of  1974;  Annual  Records 
System  Notice 

agency:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Change  of  address 
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Notice  is  hereby  given  that  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped  has 
moved  from  2009  14th  Street  North,  Suite 
610,  Arlington,  Virginia  22201  to  1755 
Jefferson  Davis  Highway,  Suite  1107, 
Arlington,  Virginia  22202. 

Accordingly,  the  address  of  the 
Executive  Director  showm  under  CBH-1, 
CBH-2,  and  CBH-3  which  appears  on 
pages  48075  and  48076  of  the  Federal 
Register,  Vol.  42,  No.  184,  Thursday, 
September  22, 1977  is  changed  to  read 
"1755  Jefferson  Davis  Highway,  Suite 
1107,  Arlington,  Virginia  22202". 
C.  W.  Fletcher. 
Executive  Director. 

[VR  Doc  84-23213  Filed  8-30-81 3:45  uii| 
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COPYRIGHT  ROYALTY  TRIBUNAL 
[Docket  No.  CRT  83-2] 

1982  Jukebox  Royalty  Distribution 
Determination 

agency:  Copyright  Royalty  Tribunal 

(Tribunal). 

ACTION:  Notice  of  Final  Determination. 

SUMMARY:  The  Tribunal  announces  the 

adoption  of  its  final  determination  in  the 

proceeding  concerning  the  distribution 

to  certain  copyright  owners  of  jukebox 

royalty  fees  deposited  for  1982 

performances. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  C.  Brennan,  Chairman, 
Copyright  Royalty  Tribunal,  1111  20th 
Street,  NW,  Washington,  DC  20036. 
Phone:  (202)  653-5175. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  17  U.S.C.  116(c)(3),  the 
Tribunal  on  December  13. 1983 
published  notice  in  the  Federal  Register 
(48  FR  55497)  of  a  controversy 
concerning  distribution  of  the  1982 
jukebox  royalties.  The  Tribunal  in  the 
same  order  provided  for  substantial 
partial  distribution  of  the  1982  royalties. 
The  sum  of  $1,350  was  distributed  to  the 
Itahan  Book  Corporation  and  90%  of  the 
remainder  of  the  royalty  fund  was 
distributed  to  the  designated  common 
agent  of  the  American  Society  of 
Composers.  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc.  (BMl) 
and  SESAC.  These  claimants  have 
reached  agreement  on  the  distribution  of 
the  1982  jukebox  royalties.  On  October 
6, 1983  these  claimants  filed  a  motion  to 
distribute  the  entire  royalty  fund  to 
these  claimants  in  accordance  with  the 
terms  of  their  voluntary  agreement. 
The  Tribunal  has  determined  the 
distribution  of  the  1982  jukebox 
royalties  on  the  written  record  in  this 
proceeding.  We  have  considered  the 
materials  submitted  by  claimants, 
including  materials  submitted  at  the 
direction  of  the  Tribunal.  The  Tribunal 
on  December  13, 1983  directed  ASCAP, 
BMI,  SESAC  and  the  Italian  Book 
Corporation  to  submit  the  justification 
for  the  royalty  distribution  proposal 
provided  in  their  voluntary  agreement. 
On  January  25, 1984  we  requested 
ASCAP,  BMA  and  SESAC  to  submit 
information  as  to  the  extent  of  Spanish- 
language  compositions  in  their 
repertories.  On  the  basis  of  this  record, 
the  Tribunal  has  determined  to  award 
the  entire  royalty  fund  to  ASCAP,  BMI, 
SESAC  and  the  Italian  Book  Corporation 
in  accordance  with  the  terms  of  their 
voluntary  agreement.  We  discuss  below 
our  reasons  for  not  making  an  award  to 
other  claimants. 


Latin  American  Music  and  Latin 
American  Music,  Inc. 

Latin  American  Music  and  Latin 
American  Music,  Inc.  (A.C.E.M.L.A.) 
claim  to  own  or  administer  more  than 
20.000  copyrights  of  traditional  and 
popular  Spanish  language  songs.  These 
claimants  assert  that  the  1980  census 
estimates  of  the  United  States 
population  includes  14.7  million  persons 
of  Spanish  origin,  and  that  these 
estimates  "do  not  take  into  account  the 
millions  of  undocumented  Spanish- 
speaking  aliens  in  this  country."  ' 
Claimants  further  asserted  that  sample 
1983  trade  charts  presented  as  exhibits 
in  this  proceeding  show  that  "there  were 
a  substantial  number  of  hit  songs  in 
Spanish  that  represented  claimants' 
copjTights."  Claimants  also  asserted 
that  "most  jukeboxes  tend  to  be  located 
in  bars  and  smaller  restaurants,  both  of 
which  are  numerous  in  Hispanic 
communities."  On  the  basis  of  these 
argiunents  and  the  evidence  submitted 
A.C.E.M.LA.  requests  an  award  of  5%  of 
the  royalty  fund. 

We  reject  any  argument  that  the  size 
of  the  Hispanic  population,  with  or 
without  the  inclusion  of  undocumented 
Spanish-speaking  aliens,  establishes  an 
entitlement  of  A.C.E.M.L.A.  to  the 
jukebox  royalty  funds.  We  also  cannot 
justify  an  award  to  A.C.E.M.LA.  on  the 
basis  of  assertions  as  to  the  prevalence 
of  jukeboxes  In  Hispanic  communities. 

Although  there  is  not  in  our  record 
any  survey  of  jukebox  performances  of 
copyxighted  music,  it  is  reasonable  to 
conclude  that  there  are  performances  of 
Spanish  language  copynghted 
compositions  on  jukeboxes,  but  that 
such  performances  comprise  only  a 
small  portion  of  all  performances.  We 
also  find  in  this  record  evidence  which 
supports  a  finding  that  many  of  these 
performances  are  of  compositions 
licensed  by  other  claimants.  From  this 
record  we  have  no  basis  on  which  to 
make  any  judgment  about  jukebox 
performances  of  A.C.E.M.LA. 
compositions  or  the  value  of  the 
A.C.E.M.LA.  catalog  in  relation  to  the 
catalogs  of  other  performing  rights 
societies. 

In  all  our  distribution  proceedings  the 
Tribunal  has  been  attentive  to  the 
limited  resources  of  smaller  claimants. 
But  our  determinations  cannot  rest  on 
faith,  hope  and  charity.  We  must  have  in 
the  record  of  this  proceeding  or 
otherwise  some  benchmarks  by  which 
to  judge  a  claim. 

Records  of  other  Tribunal  proceediogs 
contain  considerable  information  about 


■  Slalemenl  of  A.C£.M.LA..  October  27, 1983,  p.  2. 
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the  other  performing  rights  societies,  but 
even  recourse  to  such  proceedings 
would  not  be  of  any  avail  in  considering 
the  A.C.E.M.L.A.  claim.  We  have  in 
other  distribution  proceedings  looked  to 
various  indicia  of  value  reflected  in 
performance  or  licensing  data  not 
directly  related  to  the  particular  use 
involved  in  the  distribution.  We  find  no 
such  data  in  any  record  that  would 
provide  a  basis  for  an  award  to 
A.C.E.M.L.A.  In  particular,  we  find 
persuasive  the  evidence  submitted  on 
behalf  of  ASCAP  and  BMI  in  response 
to  the  sample  trade  charts  presented  by 
A.C.E.M.L.A. 

Michael  W.  Walsh 

Michael  W.  Walsh  filed  a  claim  to 
jukebox  royalties  covering  two 
identified  musical  compositions  that  he 
asserted  were  performed  on  jukeboxes 
in  1982.  He  listed  jukeboxes  in  three 
establishments  in  New  York  State  that 
he  asserted  contained  these  works 
during  1982.  ASCAP,  BMI  and  SESAC  in 
a  joint  statement  of  July  25, 1984 
responded  to  the  evidence  presented  by 
Mr.  Walsh.  On  the  basis  of  the  record 
before  us,  the  Tribunal  concludes  that 
any  royalty  fees  that  could  be  directly 
related  to  the  identified  compositions 
would  be  sufficiently  de  minimus  as  not 
to  justify  an  award. 

Sammie  Belcher,  Jr. 

Sammie  Belcher,  jr.  submitted  no 
evidence  in  justification  of  his  claim. 
The  Tribunal  makes  no  award  to  Mr. 
Belcher. 

It  is  therefore  ordered  that  $1,500  of 
the  1982  jukebox  royalty  fund  be 
awarded  to  the  Italian  Book 
Corporation,  and  that  the  balance  of  the 
fund  be  awarded  to  the  designated 
common  agent  of  the  ASCAP,  BMI  and 
SESAC.  It  is  further  ordered  that  the 
royalty  fees  not  previously  distributed 
be  distributed  in  accordance  with  this 
award. 

Distribution  of  Jukebox  Royalty  Fees 

(Financial  statement  of  royalty  fees  for 
compulsory  licenses  for  Jukeboxes  for 
1982.) 
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Royalty  tM*  dacoMled _.  ._ 

Interest  Income 

S2  902  904  86 

Gam  oo  Matured  Secunbaa. 

Tow „._ 

3.667.908.20 

Lass 
Operating  coats  o(  tAe  Copyngtit  Oflice.... 
Retunda  issued _ 

149.867  00 

2.470  50 

700  00 

40.000  00 

358,823.29 

213.137  12 
2.891.999  26 

3  656  907  1 7 

PL  97-276 _.. 

PL  96-51  

Cost  of  nvealmanta 

Tom  coal  o«  nlial  innaamiaiiU  mMurad 
on  9/»/83 

1/19/84  OMtxjtion  o«  tees 

Tow.... 

Balance  or  hand  «/30/M 

Face  amount  ol  aacunties  due  9/27/84 

Approximate  amoi#it  tor  dstnbuton  on  Sep- 
temt)er27,  1964 , 


10,91103 

365,000  00 


375,911.03 


Commissioner  Hall  did  not  participate  in 
this  determination. 

Dated:  August  2a  1984. 
Thomas  C  Brannan, 

Chairman.       | 

[FR  Doc  S4-Z3210  Filed  ft-30-84:  8.-4fi  ajn| 
BIUJNQ  CODE  1410-1^4l 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting       i 

August  28, 1984. 

Change  in  closure  determination  for 
meeting  of  the  USAF  Scientific  Advisory 
Board  Ad  Hoc  Committee  on  a  Large 
Rocket  Test  Facihty,  18-19  September 
1984,  published  in  Federal  Register  on  27 
August  1984.  49  FR  33923.  The  meeting 
will  concern  matters  listed  in  section 
552b(c)  of  Title  5,  United  States  Code, 
specifically  paragraph  (3)  thereof,  and 
accordingly,  will  be  closed  to  the  pubhc. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Harry  C  Waten,  • 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFF  Doc  84-23183  Piled  8-30-84;  8:45  am| 
BILUNQ  COOC  M10-01-M 


DEPARTMENT  OF  EDUCATION 

National  Ad\fisory  Council  on  Women's 
Educational  Programs;  Meeting 

agency:  Department  of  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Advisory 
Council  on  Women's  Educational 
Programs.  The  ggenda  will  include  a 
discussion  of  the  Council's  forums, 
planning  activities  for  the  coming  year, 
site  visits  to  WEEA  grantees,  and 
election  of  committee  officers.  This 
notice  also  describes  the  function  of  the 
Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  September  19, 1984.  7:00  p.m.  to 
lOKX)  p.m.,  September  20, 1984. 10:00  a.m. 
to  12:00  noon,  and  1:45  p.m.  to  4:00  p.m.; 


September  21, 1984,  9:00  a.m.  to  12:15 
p.m.  and  1:30  p.m.  to  3:30  p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Capitol  Holiday  Inn,  550  C  Street, 
SW..  Washington,  DC  20202. 

FOR  FURTHER  INFORMA-nON  COHTACT: 

Sally  Todd,  Deputy  Director.  National 
Advisory  Council  on  Women's 
Educational  Programs.  425  13th  Street. 
N.W.,  Suite  416.  Washington,  D.C., 
20004,  (202)  376-1038. 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Women's 
Educational  Programs  is  established 
pursuant  to  Pubhc  Law  95-561.  The 
Council  is  mandated  to  (a)  adviaie  the 
Secretary  on  matters  relating  to  equal 
education  opportunities  for  women  and 
policy  matters  relating  to  the 
administration  of  the  Women's 
Educational  Equity  Act  of  1978;  (b)  make 
recommendations  to  the  Secretary  with 
respect  to  the  allocation  of  any  funds 
pursuant  to  the  Act,  including  criteria 
developed  to  insure  an  appropriate 
geographical  distribution  of  approval 
programs  and  projects  throughout  the 
Nation;  (c)  recommend  criteria  for  the 
establishment  of  program  priorities;  (d) 
make  such  reports  as  the  Council 
determines  appropriate  to  the  President 
and  Congress  on  the  activities  of  the 
Council;  and  (e)  disseminate  information 
concerning  the  activities  of  the  Council, 

The  meeting  of  the  Executive 
Committee  will  take  place  on  September 
19, 1984,  from  7r00  p.m.  to  lOKX)  p.m.  The 
agenda  will  include  discussion  of  the 
Forums,  the  Council's  FY  1985  budget. 
unfinished  and  new  business. 

The  meetings  of  the  Civil  Rights. 
Federal  Policies,  Practices,  and 
Programs,  and  WEEA  Program 
Committees  will  take  place  on 
September  21. 1984.  from  9:00  a.m.  to 
10:00  a.m. 

The  agenda  for  the  Civil  Rights 
Committee  will  include  the  election  of 
officers,  the  Sexual  Harassment 
brochure,  the  Ambassadorship  Program. 
unfinished  and  new  business. 

The  agenda  for  the  Federal  Policies, 
Practices,  and  Programs  Committee  will 
include  discussion  of  current  legislation, 
unfinished  and  new  business. 

The  agenda  for  the  WEEA  Program 
Committee  will  include  discussion  of 
site  visits,  unfinished  and  new  business. 

The  meeting  of  the  Council  is  open  to 
the  public.  Records  will  be  kept  of  the 
proceedings  and  will  be  available  for 
public  inspection  at  the  Office  of  the 
National  Advisory  Council  on  Women's 
Educational  Programs.  425  13th  Street 
NW.,  Suite  416.  Washington.  B.C.  20004. 
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Signed  at  Washington.  D.C.  on  August  28, 
1984. 

Sally  A.  Todd, 

Acting  Executive  Director. 

IFR  Doc  84-23228  Filed  8-30-84.  8:46  «ml 
MLUiM  CODE  4000-01-4I 


National  Advisory  Council  on  Adult 
Education 

agency:  National  Advisory  Council  on 
Adult  Education. 

action:  Notice  of  Meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Adult  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

date:  September  24-26, 1984,  9:00  a.m. 

to  5:00  p.m. 

address:  Hotel  Stewart,  351  Geary 
Street,  San  Francisco,  Calif. 

FOR  FURTHER  INFORMATION  CONTACT 

Helen  Banks.  National  Advisory  Council 
on  Adult  Education,  425  13th  St..  NW., 
Washington,  D.C.  20004,  202/376-8892. 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Adult 
Education  is  established  under  section 
313  of  the  Adult  Education  Act  (20 
U.S.C.  1201).  The  Council  is  established 
to  advise  the  Secretary  on  policy 
matters  concerning  the  management  of 
the  Act,  review  program  and 
administration  effectiveness,  and  make 
reports  and  submit  recommendations  to 
the  President  and  Congress  relating  to 
Federal  adult  education  activities  and 
services. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes;  Oath  of  Office  Ceremony, 
Review  of  Literacy  Report,  FY-84  &  FY- 
85  Council  Budgets,  Committee  Reports, 
ABE/ESL  Program  Visitation. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Adult 
Education.  425  13th  St.,  NW.,  Suite  323. 
Washington,  D.C.  20004,  from  the  hours 
of  8:00  a.m.  to  4:30  p.m. 

Signed  at  Washington,  D.C.  on  August  27, 
1984. 

Rick  Ventura, 

Executive  Director.  National  Advisory 
Council  on  Adult  Education. 

|FK  Doc  84-23270  Filed  8-30-84:  8:48  am) 
BILLING  CODE  4000-01-M     ' 


National  Advisory  Council  on  Indian 
Education;  IMeeting 

AGENCY:  National  Advisory  Council  on 
Hdian  Education. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a  forth 
coming  meeting  of  the  full  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

dates:  September  25-28,  1984,  9:00  A.M. 
until  conclusion  of  business  each  day. 

ADDRESS:  Sheraton-Santa  Fe  Inn,  750 
North  St.  Francis  Drive.  Santa  Fe,  New 
Mexico  87501  505/982-5591. 

FOR  FURTHER  INFORMATION  CONTACT 

Lincoln  C.  White,  Executive  Director, 
National  Advisory'  Council  on  Indian 
Education,  Pennsylvania  Building,  Suite 
326,  425  13th  Street.  NW.,  Washington, 
D.C.  20004  (202)/376-8882). 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Indian 
Education  is  established  under  Section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  estaWished 
to  assist  the  Secretary  in  carrying  out 
responsibilites  under  section  441(a)  of 
the  Indian  Education  Act  (Title  IV  of 
Pub.  L.  92-318).  through  advising 
Congress,  the  Secretary  of  Education, 
the  Under  Secretary  of  Education  and 
the  Assistant  Secretary  of  Elementary 
and  Secondary  Education  with  regard  to 
programs  benefiting  Indian  children  and 
adults. 

The  meeting  will  be  open  to  the 
public.  The  proposed  agenda  includes: 

(1)  Chairman's  Report. 

(2)  Executive  Director's  Report. 

(3)  Action  on  previous  minutes.. 

(4)  Committee  discussions  and 
reports. 

(5)  Review  of  NACIE's  FY'84,  FY'85, 
and  FY'86  budgets. 

(6)  Plans  for  future  NACIE  activities. 

(7)  Regular  Council  business. 

(8)  Public  Testimony. 

(9)  On-site  visits  to  Santa  Fe/ 
Albuquerque  area  (September  26-27, 
1984). 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Indian 
Education  located  at  425  13th  Street, 
NW.,  Suite  326,  Washington,  DC.  20004, 
from  the  hours  of  8:00  a.m.  to  4:30  p.m. 


Dated:  August  28, 1984  Signed  at 
Washington,  D.C. 
LidcoId  C.  White, 

Executive  Director  National  Advisory 
Council  on  Indian  Education 

(FF  Dot  84-23271  Filed  8-30-84:  845  am) 
WLUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Establishment  of  Performance  Review 
Board;  Names  of  Board  Memt>ers  * 

Section  4314(c)  of  title  5.  United  States 
Code  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978).  requires  that  the 
Department  of  Energy  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Performance  Review 
Board(8)  to  review,  evaluate,  and  maVe 
a  final  recommendation  on  performance 
appraisals  assigned  to  Departmental 
members  of  the  Senior  Executive 
Service.  The  Performance  Review  Board 
established  for  the  Department  of 
Energy  also  makes  wntten 
recommendations  to  the  Executive 
Personnel  Board  or  the  Chairman, 
Federal  Energy  Regulatory  Commission, 
regarding  Senior  Executive  Service 
performance  bonuses,  awards,  and 
performance-related  actions. 

Section  4314(c)  of  title  5,  United  States 
Code  requires  that  notice  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serv:  on  the 
performance  review  board  standing 
register  for  the  Department  of  Energy: 
William  F.  Anderson 
Earl  E.  Gjelde 
Charles  E.  Kay 
Donald  H.  Pearlman 
Emily  S.  DeRocco 
James  F.  McAvoy 
Robert  H.  Bauer 
William  S.  Heffelfingcr 
Harry  L.  Peebles 
].  Merle  Schulman    ' 
Helene  S.  Markoff 
K.  Dean  Helms 
Cleo  N.  Mitchell.  Jr. 
Gene  K.  Fleming 
Robert  E.  Greeves 
John  W.  Polk 
Morris  L.  Myers 
Nathaniel  H.  Piersoa 
William  V.Vitale 
Joseph  G.  Coyne 
Charles  R.  Tiemey 
Elizabeth  E.  Smedley 
Gail  T.  Young  • 

Carl  W.  Guidice 
Arthur  E.  Guyer 
McKinley  E.  Br>'ant 


34558 


III 


Berton  J.  Roth 
Thomas  J.  Davin,  Jr. 
Vincent  E.  Mason,  II 
Edwin  R.  Itnyre 
David  G.  Newman 
Eric  J.  Fygi 
Thomas  C.  Newkirk 
Craig  S.  Bamberger 
Theodore  D.  Miles 
Wilham  H.  Mellor. 
Melinda  Carmen 
Robert  G.  Rabben 
James  K.  White 
Ralph  D.  Coldenberg 
Leon  Silverstrom 
Gordon  W.  Harvey 
Matthew  T.  Abruzzo 
William  R.  Partridge 
Wayne  I.  Tucker 
James  U.  DeFrancis 
Constance  Stuart 
Christopher  J.  Warner 
George  Breznay 
Thomas  O.  Mann 
Richard  T.  Tedrow 
Thomas  L  Wieker 
George  J.  Bradley,  Jr. 
Barton  R.  House 
Harold  Jaffe 
Edward  J.  Hanrahan 
William  J.  Silvey 
Richard  H.  Williamson 
Howard  F.  Perry 
James  S.  Herod 
David  E.  Patterson 
Robert  W.  Davies 
Robert  J.  Stem 
Robert  W.  Barber 
Richard  D.  Furiga 
Joseph  R.  Maher 
Howard  S.  Coleman 
Robert  L  San  Martin 
Melvin  H.  Chiogioji 
Donna  Fitzpatrick 
Alan  J.  Streb 
Frederick  H.  Morse 
John  E.  Mock 
Richard  A.  Benson 
Louis  V.  Divone 
James  S.  Kane 
George  Y.  Jordy 
Delmar  D.  Mayhew 
William  A.  Wallenmeyer,  Jr. 
Richard  H.  Kropschot 
James  F.  Lciss 
Antoinette  G.  Joseph 
John  F.  Clarke 
J.  Ronald  Young 
Robert  W.  Wood 
Charles  W.  Edington 
Donald  K.  Stevens 
Louis  C.  lanniello 
Bernard  Hildebrand 
Nelia  H.  Davies 
Ryszard  Gajewski 
James  W.  Culpepper 
Francis  C.  Gilbert 
John  L  Gilbert 
Ronald  W.  Cochran 
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Maurice  J.  Katz 
Donald  K.  Geatson 
James  W.  Vaughn,  Jr. 
John  R.  Longenecker 
Franklin  E.  Coffman 
Neal  Goldenberg 
Kermit  O.  Laughon 
David  B.  LeClaire 
Gene  L.  Rogers 
John  W.  Shirley,  Sr 
Charles  H.  Brown,  jr. 
Thomas  L.  Foster 
Robert  M.  Forssell 
Carl  H.  Schmitt 
Donald  E.  Erb, 
David  B.  P\e    ' 
Donald  L.  Bauer 
Richard  E.  Harrington 
Jeremiah  E.  V/alsh 
Augustine  A.  Pitrolo 
Sun  W.  Chun 
Paul  T.  Michael 
James  W.  Workman 
Milton  C.  Lorenz 
Carl  A.  Corrallo 
Avroin  Landesman 
Albert  h.  Linden,  Jr. 
Kenneth  A.  Vagts 
Jimmie  L.  Petersen 
John  C.  Geidl 
Yvonne  M.  Bishop 
Frank  E,  Lalley 
Charles  C.  Heath 
W.  David  Montgomery 
Leonard  A.  Jacobvitz 
Raymond  G.  Romatowski 
Donald  Ofte 
James  R.  Nicks 
Paul  R.  Wagner 
Jack  R.  Roeder 
William  R.  Cooper 
Charles  E.  Troell 
Hilary  J.  Rauch 
Donald  L.  Bray 
Fred  C.  Mattmueller 
John  P.  Kennedy 
Andrew  E.  Mravca 
Troy  E.  Wade,  II 
Nicic  C.  Aquilina 
Jon  P.  Hamric 
Richard  A.  Schwarz 
Joe  B.  LaGrone 
Percy  Brewington,  Jr 
John  T.  Millowey,  Jr. 
Ewin  B.  Kiser,  Jr. 
C.  Raymond  Somerlock 
Herschel  D.  Hickman 
James  C.  Hall 
William  P.  Snvder 
Richard  A.  DuVal 
Donald  W.  Pearman,  Jr. 
Robert  L,  Morgan 
Goetz  K.  H.  Oertel 
Thomas  R.  Clark 
Ray  D.  Duncan 
Richard  C.  Amick 
Michael  J.  Lawrence 
Edward  S.  Goldberg 
Harry  Geisinger 


Warren  L.  Jamison 
Robert  J.  Cross 
Peter  J.  Johnson 
Robert  E.  Ratcliffe 
Edward  W.  Sienkiewicz,  Jr. 
James  J.  Jura 
Robert  L.  McPhail 
William  H.  Clagett,  IV 
Joe  D.Hall 

Lawrence  R.  Anderson 
Scott  P.  Anger 
Andrew  W.  Battese 
Ernest  Baynard 
Raymond  A.  Beime 
Charles  E.  Bullock 
Robert  W.  Cackowski 
Bernard  B.  Chew 
Lynne  H.  Church 
William  Connelly 
Marilyn  L.  Doria 
Quentin  A.  Edson 
Philip  L  Essley,  Jr. 
Russell  E.  Faudree,  Jr. 
Jerome  M.  Feit 
Morris  R.  Fitzgerald 
Lynn  H.  Hargis 
Howard  Kilchrist 
Randolph  E.  Mathura 
William  G.  McDonald 
Louis  W.  Mendonsa 
Gordon  E.  Murdock 
Karen  K.  Nygaard 
Kenneth  M.  Pusateri 
William  Satterfield 
Michael  Schopf 
Leon  J.  Slavin 
Joseph  J.  Solters 
Robert  J.  Szekely 
Anthony  F.  Toronto 
Charles  Teclaw 
Maynarrf  Ugol 
Barbara  J.  Weller 
Bernard  Wexler 
Kenneth  A.  Williams 

Issued  in  Washington,  D.C.  on  August  29, 
1984. 

Martha  Hesse  Dolan. 

Assistant  Secretary,  Management  and 
Administration. 

|FR  Doc.  84-23320  Filed  8-30-84:  a-4S  am] 
MUJNQ  COOC  MSO-01-M 


Energy  Information  Administration 

Proposed  Revision  of  Form  EIA-254; 
Quarterly  Progress  Report  on  Status 
of  Reactor  Construction 

agency:  Energy  Information 
Administration,  Energy. 

action:  Notice  of  proposed  revision  to 
Form  EIA-254,  "Quarterly  Progress 
Report  on  Status  of  Reactor 
Construction"  and  solicitation  of 
comments. 


summary:  The  Energy  Information 
Administration  (EIA)  of  the  U.S. 
Department  of  Energy  (DOE)  is 
proposing  a  revision  of  Form  EIA-254, 
"Quarterly  Progress  Report  on  the 
Status  of  Reactor  Construction."  The 
proposed  revised  form  will  be  titled, 
"Semiannual  Report  on  the  Status  of 
Reactor  Ccmstruction."  After  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  is  obtained,  the  EIA  will 
begin  using  the  revised  form  in  January 
1985. 

Comments:  To  obtain  additional 
information  or  copies  of  the  revised 
form  contact:  Justine  Johnson,  Office  of 
Coal,  Nuclear,  Electric  and  Alternate 
Fuels;  Enei^y  Information 
Administration;  U.S.  Department  of 
Energy,  Mail  Stop  2F-021;  EI-531, 
Washington,  D.C.  20585;  (202)252-6330. 
Written  comments  must  be  received  on 
or  before  October  ].  1984. 

Background 

The  revised  Form  EIA-254  collects 
data  on  nuclear  units  for  electric  power 
■generation  that  are  planned  or  under 
construction  by  an  electric  utility.  The 
form  collects  data  that  is  used  by 
various  DOE  offices  for  analysis  and  to 
answer  congressional  inquines.  In 
addition,  the  data  are  published  at  the 
Survey  of  Nuclear  Power  Plant 
Construction  Costs  {DOE/EIA-0439). 

The  primary  data  elements  are 
respondent  identification,  name  and 
location  of  nuclear  electric  generating 
units,  contact  name,  address,  telephone 
number,  electrical  capacity  expressed  as 
design  electrical  rating  in  net 
megawatts,  unit  construction  status,  and 
unit  ownership.  Estimated  nuclear  plant 
costs  for  the  categories  of  direct, 
indirect,  contingency,  common  facility 
costs,  Allowance  for  Funds  Used  During 
Construction  (AFUDC),  and  disbursed 
cost  to  date  are  also  requested. 

The  chronological  and  labor  data 
reported  are:  date  first  fuel  is  to  be 
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loaded,  date  unit  is  to  be  placed  in 
commercial  operation  [month/year), 
total  direct  labor  required  for  unit 
construction  from  site  clearance  to  full- 
power  licensing  (man-hours),  and  direct 
labor  expended  to  date. 

The  revised  Form  EIA-254  differs 
from  the  current  verion  in  two  ways:  (1) 
The  Form  EIA-254  is  now  mandatory 
and  (2)  the  frequency  of  reporting  has 
been  reduced  from  quarterly  to 
semiannually.  Other  changes  include: 
the  manner  in  which  the  AFUDC  is 
reported,  the  addition  of  questions  on 
labor  expended,  and  the  deletion  of 
most  of  the  unit  chronological  data.  As 
in  the  past,  the  revised  version  of  the 
Form  EIA-254  is  designed  for  preprinted 
data  that  have  been  previously 
submitted.  The  preprinted  data  will 
need  only  to  be  verified  and  updated  by 
the  respondent.  After  the  OMB  approval 
is  obtained,  all  U.S.  electric  utilities 
must  file  this  form  for  each  qualifying 
U.S.  plant  that  is  planned  or  under 
construction.  A  qualifying  plant  is  any 
plant  that  is  under  construction  or  any 
planned  nuclear  fueled  unit  which  will 
generate  electricity  for  sale 
commercially.  The  Form  EIA-254  must 
be  submitted  within  30  days  after 
receipt.  The  number  of  person-hours 
required  to  complete  the  Form  EIA-254 
is  estimated  to  be  1  hour  per  unit. 
Because  this  form  will  be  filed 
semiannually  for  approximately  55 
nuclear  reactor  units,  the  annual  total 
industry  burden  is  estimated  to  be  110 
hours.  From  its  information  collection 
budget,  the  EIA  will  allocate  110  hours 
for  the  collection  of  the  1985  data. 

Request  for  Comments 

The  Form  EIA-254  is  reproduced 
following  this  notice.  The  EIA  invites 
prospective  respondents  to  comment  on 
the  planned  extension  within  30  days  of 
the  publication  of  this  notice.  The 
following  general  guidelines  are 


provided  to  assist  the  preparation  of 
responses: 

{As  a  potential  respondent) 

A.  Are  the  instructions  clear  and 
sufficient? 

B.  Can  the  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

C.  How  many  hours,  including  time  for 
preparation  and  administrative  review, 
will  your  utility  require  to  complete  and 
submit  a  form  for  each  plant? 

D.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

E.  How  can  the  form  be  improved? 

F.  Do  you  know  of  other  Federal. 
State,  or  local  agencies  that  colled 
similar  data?  If  you  do,  specify  the 
agency  and  the  means  of  collection 

(As  a  potential  user) 

A.  When  aggregated  for  publication  in 
the  "Semiannual  Report  on  the  Status  of 
Reactor  Construction,"  can  you  use  data 
indicated  on  the  form? 

B.  For  what  purposes  would  you  use 
these  data?  Be  specific. 

C.  How  could  the  form  be  improved  to 
better  meet  your  specific  needs? 

D.  Are  these  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies? 

Comments  or  summaries  of  comments 
submitted  in  response  to  this  notice  will 
be  included  in  the  request  for  the  OMB 
approval  of  this  data  collection  and  will 
become  a  matter  of  public  record. 

Issued  in  Washington.  D.C.  August  28. 
1984. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 

BtLLINQ  CODE  MSO-01-M 
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SEMIANNUAL  REPORT  ON  STATUS  OF  REACTOR  CONSTRUCTION 


Form  Approved 
DMB  No.  XXXX-XXXX 
(Expires  XX-XX-XX) 


This  form  is  mondotoru  and 


owthorized  under  the  Atomic  Energy  Act  of  1954 


(P.L.  43-703)  end  the  Federal  Energy  Administration  Act  of  1974  (P.L.  93-275) 
See  General  Informotion  for  conf i dent i o I i t y  statement. 


PART  A  -  UNIT  IDENTIFICATION  DATA 


1.  Plant  Nome,  Unit  Number,  and  Locotion 
(City  ond  State): 


2.  Design  Electrical  Roting  (net 
megawotts,  e  I  ectr  i  co  I  )  •" 


3.  Report  for  S  Months  Ending: 


4 .  Contact  Per sor 


Nome 


Tit 


<ompan  y 


Address 


5.  Unit  Is  (select  o 


ne  or  more) 


Telephone  Nur-be'-  (     ) 


I  a.   Planned  (construction  not 
started) 

I  b.   Under  Construction 

I  C.   In  Commerciol  Operation 


I  . 


I  I  d.   Suspended/Deferred 

(specify  mo '^th- year) 

Cancel  led 

(specify  rro-^  +  h  -  year) 


I. 


B.  Responding  Utility  Is  (select  one) 


.1 


So  I e  Owner 


|_|  c.   Dthe-  (specify) 


_j  b.   Joint  Owner  and  Construction  Manager 


7.  Certifying  Official:  I  certify  that  the  information  proviflea  herein  is  true  and 


occurate  to  the  best  of  my  knouledge. 


o.  N 


ame 


b.  Si 


gnoture 


Tit 


d.  Date 


PART  B  -  UNIT  CHRONClDGICAL  AND  LAECR  CiTA 


Item 
_I5I 


1.   Date  First  Fuel  To  Be  Loaded  (month-year) 


2.   Date  Unit  To  Be  Placed  in  Commercial 
Operation  (month- year) 


3.   Total  Direct  Labor  Required  for  Unit 

Construction  from  Site  Clearance  to  Full 
Power  Licensing  (mon-hours) 


4.   Direct  Labor  Expended  to  Date  (man-hours) 


Previous  Estimate  |  Current  Estimate 
W I (c) 


Draft  Form  EIA-254  (8-2-84) 


Poge 


U.S.  Deportment  of  Energy 

Energy  Information  Adm i n i mt r at i on 
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SEMIANNUAL  REPORT  ON  STATUS  OF  REACTOR  CONSTRUCTION  (continued) 


PART  C  -  UNIT  COST  DATA  AT  COMPLETION 


i 


1 .   Di recT  Costs 


Item 


Est  iaioted  Cost 
(thousonds  ef  doMors^ 


Pr ev I ous 


Current 


a.   Land  ond  Lono  Rights 


b.   Structures  end  Improvements 


c.   Reoctor  Plont  Equipment 


d.   T ur bogener ot or  Units 


Accessory  Electric  Equipment 


f.   Miscelloneous  Power  Plant  Equipment 


g.   Totol  Direct  Cost  (lines  la  to  IfJ 


2.   Indirect  Cost 


3.   Contingency  Cost 


4.   Common  Focility  Cost  (for  siu  1 1 1  p  I  e- un  1 1 

construction  projects  only,  see  instruct i  ons) 


5.   AIIOHOnce  for  Funds  Used  During 
Construction  (AFUDQ 


~6~!   Total  Unit  Cost  (I  mes  lg'»2-»3-)'4t&) 


PART  D  -  UNIT  COST  DATA  TO  DATE 


Item 


I  Actual  Cost 

(theusonds  of  dollors) 


1.   Disbursed  Cost  to  Dote  with  AFUDC 


Prcv  i  ous 
^ 


Current 
Cc) 


2.   Disbursed  Cost  to  Dote  Without  AFUDC 


i   3.   Disbursed  Cost  Plus  Other  Commitments 
to  Date  With  AFUDC 


j   4.   Disbursed  Cost  Plus  Other  Commitments 
I      to  Date  Without  AFUDC 


NOTES: 
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Semiannual  Report  on  Status  of  Reactor 
Constnictioa 

General  Information 

I.  Puipose 

Form  EIA-254.  "Semiannual  Report  on 
Status  of  Reactor  Construction",  collects 
data  on  nuclear  units  for  electric  power 
generation  that  are  planned  or  under 
construction  by  an  electric  utility.  The 
data  are  utilized  by  various  DOE  offices 
for  analyses,  in  statistical  publications, 
and  to  answer  Congressional  inquiries. 

II.  Who  Should  Submit 

Each  electric  utility  in  the  United 
States  and  Puerto  Rico  responsible  (i.e., 
the  sole  owner  or  construction  manager 
for  jointly  owned  units)  for  planned 
nuclear  units  or  nuclear  units  under 
construction  must  submit  one  form  for 
each  such  unit.  If  the  respondent  is  not 
the  sole  owner  or  joint  owner  and 
construction  manager  of  the  unit,  please 
describe  your  involvement  under  Part  A, 
item  6. 

III.  Where  and  When  to  Submit 

Mail  one  copy  of  Form  EIA-254  in  the 
enclosed  envelope  on  or  before  the  date 
indicated  in  the  cover  letter  to: 
Energy  Information  Administration 
Nuclear  and  Alternate  Fuels  Division 
Mail  Stop  2F-021.  Forrestal  Building 
Washington,  D.C.  20585 
Retain  a  completed  copy  of  this  form  for 
your  files.  For  additional  information. 
write  to  the  above  address,  or  call 
Justine  Johnson  at:  (202)  252-6330. 

IV.  What  to  Submit 

Submit  data  on  the  total  cost  of  the 
unit,  even  if  the  unit  is  jointly  owned. 
For  the  first  filing,  complete  and  submit 
all  of  Part  A  and  column  c  in  Parts  B,  C. 
and  D.  For  subsequent  filings,  a 
preprinted  form  will  be  sent.  Update 
preprinted  data  in  Part  A  by  striking  out 
incorrect  data  and  entering  correct  data. 
Item  7  in  Part  A  must  be  completed  by  a 
ceriifying  official.  Provide  current  data 
in  column  c  of  Parts  B,  C,  and  D.  If  data 
from  previous  reporting  period  have  not 
changed,  write  "NC"  (no  change]  in 
column  c.  The  form  EIA-254  need  not  be 
completed  for  a  nuclear  unit  after  it  is  in 
commercial  operation  and  construction 
is  completed  and  the  total  cost  for  the 
unit  is  firm. 

V.  Sanctions  and  Confidentiality 
Statements 

This  mandatory  form  is  authorized 
under  the  Atomic  Energy  Act  of  1954 
(P.L  83-703}  and  the  Federal  Energy 
Administration  Act  of  1974  (P.L.  93-275). 
The  information  will  not  be  published 
by  DOE  in  individually  identifiable 


form,  except  as  noted  under  item  VI 
below.  Upon  receipt  of  a  request  for 
individually  identifiable  information. 
DOE  will  initiate  the  following 
procedures: 

A.  The  information  will  be  kept 
confidential  to  the  extent  that  it  satisfies 
the  criteria  in  the  Freedom  of 
Information  Act  (FOIA)  exemption  for 
trade  secrets  and  confidential 
commercial  information  and  DOE 
regulations  implementing  the  FOIA.  and 
is  prohibited  from  public  release  by  the 
Trade  Secrets  Act.  18  U.S.C.  Sec.  1905. 

Upon  receipt  of  a  request  for 
disclosure  of  this  information  under  the 
FOIA.  DOE  shall,  in  accordance  with 
the  procedures  and  criteria  provided  in 
10  CFR  1004.11,  make  a  final 
determination  of  whether  the 
information  is  exempt  from  disclosure. 
To  assist  in  this  determination, 
respondents  should  demonstrate  to  DOF 
that  their  information  constitutes  trade 
secrets  or  commercial  or  financial 
information  whose  release  would  be 
likely  to  cause  substantial  harm  to  their 
company's  competitive  position. 

A  letter  accompanying  the  completed 
form  that  explains,  on  an  element-by- 
element  basis,  if  possible,  why  the 
information  would  cause  the  respondent 
substantial  competitive  harm  if  released 
to  the  public  would  aid  in  this 
determination.  A  new  confidentiality 
statement  need  not  be  provided  with 
each  form  if  the  statement  submitted 
previously  has  not  changed. 

B.  Requests  from  other  Federal 
agencies  for  this  data  shall  be  evaluated 
in  accordance  with  the  DOE  Policy  on 
the  Disclosure  of  Individually 
Identifiable  Energy  Information  in  the 
possession  of  the  EIA  (45  FR  59812 
(1980)).  Respondents  should  be  aware 
that  the  information  is  also  subject  to 
release  to  state  agencies  for  limited 
purposes  when  the  state  can  assure 
protection  of  the  information  from 
release. 

C.  Except  as  otherwise  provided  by 
law,  the  information  will  also  be  made 
available  in  response  to  an  order  of  a 
court  of  competent  jurisdiction,  or  upon 
written  request  from:  the  Congress,  any 
Congressional  committee,  the  General 
Accounting  Office,  or  other 
Congressional  agencies  authorized  to 
receive  such  information. 

VI.  Releasable  Data 

In  accordance  with  DOE  FOIA 
regulations,  10  CFR  1004.11  et  seq.,  EIA 
plans  to  release  to  the  public  upon 
request  only  the  following  Form  EIA-254 
data:  Part  A,  items  1  through  6;  Part  B; 
Part  C.  item  6;  snd  Part  D,  items  1  and  3. 


Part  C  Instructions 

Item 

1  to  6 — All  estimated  costs  should  be 
for  the  unit  at  completion  of 
construction.  Figures  should  exclude 
costs  that  would  be  included  (when  the 
unit  goes  into  commercial  operation)  in 
the  Federal  Energy  Regulatory 
Commission  Uniform  System  of 
Accounts  (US  of  A)  accounts  350 
through  359  (Transmission  Plant),  360 
through  373  (Distribution  Plant),  and  389 
through  399  (General  Plant).  Also 
exclude  all  fuel  costs. 

1  to  6 — Enter  the  estimated  capital 
unit  cost  (except  item  4.  see  below) 
using  a  current  dollar  basis  (i.e.,  as 
disbursed).  Report  the  total  unit  cost, 
even  if  the  unit  is  jointly  owned.  Exclude 
all  Allowance  for  Funds  Used  During 
Construction  (AFUDC)  costs,  except  in 
item  5. 

la  to  Ig — Include  the  cost  of 
escalation  during  construction  due  to 
inflation.  All  US  of  A  references  are  to 
indicate  the  type  of  data  requested  by 
line.  Report  as  if  construction  work  in 
progress  amounts  were  allocated  to  the 
indicated  accounts  when  the  unit  goes 
into  commercial  operation. 

la — Report  per  US  of  A  account  320, 
Land  and  Land  Rights.  Include  the  cost 
of  land  and  land  rights  used  in 
connection  witli  nuclear  power 
generation.  Include  the  cost  of  land 
owned  in  fee  by  the  utility  and  rights, 
interests,  and  privileges  held  by  the 
utility  in  land  owned  by  others,  such  as 
leasehold,  easements,  water  and  water 
power  rights,  diversion  rights, 
submersion  rights,  rights-of-way.  and 
other  like  interests  in  land. 

lb — Report  per  US  of  A  account  321, 
Structures  and  Improvements^lhcluiie     ' 
the  cost  in  place  of  structures  and 
improvements  used  and  useful  in 
connection  with  nuclear  power 
generation.  Include  vapor  containers 
and  nuclear  production  roads  and 
railroads  in  this  account. 

Ic — Report  per  US  of  A  account  322, 
Reactor  Plant  Equipment.  Include  the 
installed  cost  of  reactors,  reactor  fuel 
handling  and  storage  equipment, 
pressurizing  equipment,  coolant 
charging  equipment,  purification  and 
discharging  equipment,  radioactive 
waste  treatment  and  disposal 
equipment,  boilers,  steam  and  feed 
water  piping,  reactor  and  boiler 
apparatus  and  accessories  and  other 
reactor  plant  equipment  used  in  the 
production  of  steam  to  be  used  primarily 
for  generating  electricity,  including 
auxiliary  superheat  boilers  and 
associated  equipment  in  systems  which 
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change  temperatures  or  pressure  of 
bteam  from  the  reactor  system. 

Id — Report  per  US  of  A  account  323, 
Turbogenerator  Units,  Include  the  cost 
installed  of  main  turbine-driven  units 
and  accessory  equipment  used  in 
generating  electricity  by  steam. 

le— Report  per  US  of  A  account  324, 
Accessory  Electric  Equipment.  Include 
the  cost  installed  of  auxiliary  generating 
apparatus,  conversion  equipment,  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  by  nuclear 
power,  and  the  protection  of  electric 
circuits  and  equipment,  except  electric 
motors  used  to  drive  equipment  included 
in  other  accounts.  Such  motors  shall  be 
included  in  the  account  in  which  the 
equipment  with  which  they  are 
associated  is  included.  Do  not  include 
transformers  and  other  equipment  used 
for  changing  the  voltage  or  frequency  of 
electric  energy  for  the  purpose  of 
transmission  or  distribution. 

If— Report  per  US  of  A  account  325, 
Miscellaneous  Power  Plant  Equipment. 
Include  the  cost  installed  of 
miscellaneous  equipment  in  and  about 
the  nuclear  generating  plant  devoted  to 
general  station  use.  and  which  is  not 
properly  includible  in  any  of  the 
foregoing  nuclear-power  production 
accounts. 

2 — Enter  the  cost  of  general  expense 
items  that  apply  to  the  overall 
construction  of  a  plant,  not  to  a  direct 
cost  account.  Indirect  costs  include 
construction  management  services, 
home  office  engineering  and  services, 
field  office  engineering  and  services, 
and  owner's  indirect  costs.  Exclude  all 
operator  training  costs. 

3 — Enter  all  allowable  for  unforeseen 
or  unpredictable  costs  resulting  from 
.  design  changes,  work  stoppages, 
overtime,  and  other  such  occurrences. 

4 — Enter  the  multiple-unit 
construction  costs  that  cannot  be 
attributed  separately  to  each  unit. 
Report  all  common  facility  costs  on  the 
Form  EIA-254  of  the  unit  that  is 
expected  to  go  into  com.mercial 
operation  first.  Report  under  NOTES  the 
unit  number(s)  of  the  other  unit(s)  for 
which  common  costs  are  being  reported 
or.  as  appropriate,  the  unit  numbpr 
under  which  common  costs  are  reported. 
Refer  to  the  co.mmon  cost  section  of  US 
of  A  account  107,  Construction  Work  in 
Progress — Electric. 

5— Enter  the  amount  of  the  AFUDC 
allowance  to  compensate  utility  debt 
and  equity  investors  for  the  use  of  their 
money  from  the  time  funds  for  unit 
construction  are  spent  until  the  unit  goes 
into  operation.  Include  the  AFUDC  for 


all  the  owners,  if  the  unit  is  jointly 
owned.  If  AFUDC  data  are  not  available 
from  another  owner,  specify  under 
NOTES  the  name(s)  of  the  other 
owner(s)  of  the  unit  for  which  AFUDC  is 
not  reported. 

Part  D.  Instructions 

Item 

1  to  4 — Enter  the  actual  capital  unit 
cost  to  date  using  a  current  dollar  basis 
(i.e..  as  disbursed).  Report  the  total  unit 
cost,  even  if  the  unit  is  jointly  owned. 
All  costs  should  exclude  the  same  US  of 
A  accounts  noted  in  the  first  instruction 
in  Part  C;  also  exclude  fuel  costs. 

1,  3 — Include  the  amount  of  the 
AFUDC  allowance  (as  per  Part  C,  item  5 
instruction)  with  the  disbursement  cost 
(item  1)  and  disbursed  costs  plus  other 
commitments  (item  3)  figures.  Include 
the  AFUDC  for  all  the  owners,  if  the  unit 
is  jointly  owned.  If  AFUDC  data  are  not 
available  from  another  owner,  specify 
under  NOTES  the  name{8)  of  the  other 
owner(s)  of  the  unit  for  which  AFUDC  is 
not  reported. 

\YR  Doc  »4-23:r2  Filed  »-30-M,  (kiS  »m\ 
BILUNG  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP84-649-000] 

Colorado  Interstate  Gas  Co.;  Request 
Under  Blanket  Authorization 

August  28. 1984. 

Take  notice  that  on  August  14, 1984, 
Colorado  Interstate  Gas  Company 
(CIG).  P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No, 
CP84-649-000  a  request  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
CIG  proposes  to  transport  natural  gas 
for  an  eligible  end-user  under  the 
authorization  issued  in  Docket  No. 
CP83-21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  up  to  5,000 
Mcf  of  natural  gas  per  day  for  the 
account  of  NGL  Production  Company 
(NGL)  pursuant  to  a  gas  transportation 
agreement  (Agreement)  dated  July  3, 
1984. 

CIG  states  that  it  would  transport  the 
gas  for  the  account  of  NGL  from  existing 
points  of  interconnection  between  the 
Montana-Dakota  Utilities  Co.  (Mondak) 
pipeline  and  the  CIG  pipeline  in  Park 
County,  Wyoming,  and  Fremont  County, 


Wyoming,  to  Northwest  Pipeline 
Company  (Northwest)  in  Sweetwater 
County,  Wyoming,  or  at  existing 
interconnections  between  Northwest 
and  Mountain  Fuel  Resources,  Inc. 
(Mountain  Fuel),  in  Sweetwater  County. 
Wyoming,  and  Uintah  County,  Utah.  The 
Mountain  Fuel  delivery  points  would 
only  be  used  subject  to  mutual 
agreement  of  Northwest,  CIG,  and 
Mountain  Fuel  for  specific  periods  of 
time  and  for  agreed-upon  volumes  of 
gas,  it  is  stated.  CIG  indicates  there 
would  be  no  additional  cost  to  NGL  or 
CIG  for  using  these  additional  delivery 
points. 

CIG  states  that  the  gas  is  purchased 
by  Overthrust  Gas  Brokers  Company 
(OGBC)  from  Cities  Service  Oil 
Company  and  sold  by  OGBC  to  NGL 
pursuant  to  a  gas  purchase  contract 
dated  January  18, 1984.  CIG  indicates 
that  NGL  has  agreed  to  pay  OGBC 
S2.455  per  million  Btu  for  the  gas  which 
includes  OGBC's  agency  fee  of  12.0 
cents  per  million  Btu  and  reimbursement 
of  23.5  cents  per  million  Btu  for 
Monduk's  transportation  charge 
incurred  in  delivering  the  gas  to  CIG. 

CIG  proposes  to  charge  NGL  a  rate  of 
36.08  cents  per  Mcf  plus  an  added 
incentive  charge  of  2.5  cents  per  million 
Btu,  it  is  indicated.  These  rates  are  set 
forth  in  CIG's  Rate  Schedule  AIC-1  in 
CIG's  FERC  Gas  Tariff,  Original  Volume 
No.  1,  it  is  explained.  CIG  states  that  the 
proposed  end-use  of  this  gas  is  to 
replace  fuel  and  shrinkage  in  the 
processing  of  Northwest's  gas  at  NGL's 
processing  plants. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary: 

[PR  Ooc  B4-232M  Fljcd  B-30-A4  «  45  am) 
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(Docket  Na  CP«4-15a-001 1 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

Aufiiust  28. 1964. 

Talce  notice  that  on  August  8, 1984. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  SE.,  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP84-158-001  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Columbia  proposes  to  continue 
transporting  natural  gas  on  behalf  of 
Ashland  Oil.  Inc.  (Ashland),  under  the 
authorization  issued  in  Docket  No. 
CP84-76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  explains  that  it  filed, 
pursuant  to  §  157.205  of  the 
Commission's  Regulations,  its  original 
request  for  authorization  to  transport  up 
to  225.000,000  Btu  equivalent  of  natural 
gas  per  day  on  behalf  of  Ashland  for  use 
at  Ashland's  plant  in  Covington, 
Kentucky,  on  December  29. 1983.  The 
Commission  issued  a  notice  of 
Columbia's  request  and,  since  no  protest 
was  filed  with  the  Commission. 
Columbia  was  authorized  to  transport 
gas  on  behalf  of  Ashland  for  the  term  of 
the  transportation  agreement  which  is  to 
expire  on  September  20,  1984,  it  is 
explained. 

Columbia  states  that  Ashland  has 
requested  an  extension  of  the 
transportation  service  through  June  30, 
1985.  Therefore,  a  new  transportation 
agreement  is  being  extered  into  which 
would  provide  that  Columbia  transport 
up  to  225.000.000  Btu  equivalent  of 
natural  gas  per  day  on  behalf  of 
Ashland,  it  is  explained.  It  is  indicated 
that  The  Union  Light.  Heat  &  Power 
Company,  the  distributor  serving 
Ashland,  has  the  capacity  to  perform  the 
transportation  service  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary 

IFF  Doc  84-23239  Filed  S-30-84;  8.4S  am) 
BILLING  CODE  e717-01-M 

(Docket  No.  CP84- 170-001) 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

August  2a  1984. 

Take  notice  that  on  August  13,  1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  SE.,  Charleston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP84-170-0G1  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Columbia  proposes 
an  extension  of  its  authority  to  transport 
natural  gas  on  behalf  of  Bethlehem  Steel 
Corporation  (Bethlehem)  under  the 
authorization  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
11  billion  equivalent  of  natural  gas  per 
day  for  Bethlehem  through  June  30, 1985. 
Columbia  states  that  the  gas  to  be 
transported  would  be  purchased  from 
Industrial  Energy  Services  Company 
(lESCO)  and  Park-Ohio  Energy.  Inc. 
(Park-Ohio),  and  would  be  used  as 
process  gas  and  boiler  fuel  in 
Bethlehem's  Steelton,  Pennsylvania, 
plant. 

It  is  indicated  that  Columbia  has 
released  certam  gas  supplies  of  lESCO 
and  Park-Ohio  and  that  these  supplies 
are  subject  to  the  ceilmg  price 
provisions  of  sections  102, 103, 107  and 
108  of  the  Natural  Gas  Policy  Act  of 
1978.  It  is  further  indicated  that 
Bethlehem  has  made  arrangements  to 
purchase  this  released  gas  from  lESCO 
and  Park-Ohio.  Columbia  states  that  it 
would  receive  the  gas  from  lESCO  and 
Park-Ohio  and  redeliver  the  gas  to  UGI 
Corporation  (UGI),  the  distribution 
company  serving  Bethlehem,  near 
Steelton,  Pennsylvania.  Further, 
Columbia  states  that  depending  upon 
whether  its  gathering  facilities  are 
involved,  it  would  charge  either  (1)  40.11 
cents  per  dth  equivalent  for  storage  and 
transmission,  exclusive  of  company-use 
and  unaccounted-for  gas,  or  (2)  44.93 
cents  per  dth  equivalent  for  storage, 
transmission  and  gathering,  exclusive  of 
company-use  and  unaccounted-for  gas, 


as  set  forth  in  Columbia's  Rate  Schedule 
TS-1.  Columbia  states  that  it  would 
retain  2.85  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas, 
as  set  forth  in  Columbia's  Rate  Schedule 
TS-1. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc   B4-23240  Filed  9-M-ai.  8:45  »m\ 
BILUNO  CODE  S7ir-01-M 


[Docket  No.  CP84-171-001 1 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

.August  28,  1984. 

Take  notice  that  on  August  13, 1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  SE.,  Charleston, 
WesfVirginia  25314,  filed  in  Docket  No. 
CP8-171-001  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
.(18  CFR  157.205)  that  Columbia  proposes 
an  extension  of  its  authority  to  transport 
natural  gas  on  behalf  of  Bethlehem  Steel 
Corporation  (Bethlehem)  under  the 
authorization  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
10  billion  equivalent  of  natural  gas  per 
day  for  Bethlehem  through  June  30, 1985. 
Columbia  states  that  the  gas  to  be 
transported  would  be  purchased  from 
Industrial  Energy  Services  Company 
(lESCO)  and  Park-Ohio  Energy.  Inc. 
(Park-Ohio),  and  would  be  used  as 
process  gas  and  boiler  fuel  in 
Bethlehem's  Bethlehem,  Pennsylvania, 
plant. 
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It  is  indicated  that  Columbia  hds 
released  certain  gns  supplies  of  lESCO 
and  Park-Ohio  and  that  these  supplies 
are  subject  to  the  ceiling  price 
provisions  of  Sections  102.  103.  107  and 
108  of  the  Natural  Gas  Policy  Act  of 
1978.  It  is  further  indicated  that 
Bethlehem  has  made  arranj^ements  to 
purchase  this  released  gas  from  lESCO 
and  Park-Ohio.  Columbia  states  that  it 
would  receive  the  gas  from  lESCO  and 
Park  Ohio  and  redeliver  the  gas  to  UGI 
Corporation  (UGI),  the  distribution 
company  serving  Bethlehem,  near 
Hellerton,  Pennsylvania.  Further, 
Columbia  states  that  depending  upon 
whether  its  gathering  facilities  are 
involved,  it  would  charge  either  (1)  40.11 
cents  per  dth  equivalent  for  storage  and 
transmission,  exclusive  of  company-use 
and  unaccounted-for  gas.  or  (2)  44.93 
cents  per  dth  equivalent  for  storage, 
transmission  and  gathering,  exclusive  of 
company-use  and  unaccounted-for  gas. 
as  set  forth  in  Columbia's  Rate  Schedule 
TS-1.  Columbia  states  that  it  would 
retain  2. 85  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
as  set  forth  in  Columbia's  Rate  Schedule 
TS-1. 

Any  person  or  the  Comnussion's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205]  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
•  Secretary. 

|FR  Doc.  84-23241  Filed  8-30-84,  8  45  am) 
BILLING  CODE  6717-0\-M 


r  Docket  No.  ER84-6 10-000] 
CP  National  Corp.;  Filing 

August  28.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  20.  1984, 
CP  National  Corporation  ("CPN") 
tendered  for  filing  related  to  a 
Residential  Purchase  and  Sale 
Agreement  (Agreement  between  CPN 


and  The  Bonneville  Power 
Administration  ("EPA"): 

1.  Bonnevile  Power  Administration's 
written  report  on  Appendix  1  and 
Average  System  Cost  submitted  by  CP 
National  on  April  1.  1984. 

2.  The  Average  System  Cost  as 
determined  by  Bonneville  of  29.83  mills 
per  kilowatt  hour. 

3.  A  revised  Appendix  1  of  CP 
National  wherein  the  Average  System 
Cost  is  29.83  mills  per  kilowatt  hour. 

This  filing  is  pursuant  to  section  205(c) 
of  the  Federal  Power  Act.  The 
Agreement  provides  for  the  exchange  of 
electric  power  between  CPN  and  BPA 
for  the  benefit  of  CPN's  residential  and 
farm  customers. 

A  copy  of  the  letter  submitting  the 
filing  was  served  upon  BPA  and 
"Industrial  Customers  of  BPA." 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  'V\'ashington, 
DC.  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
September  11,  1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filmg  are  on  file  with  the 
Comjnission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary: 

(FR  Doc  84-23242  Filed  8-30-84, 8:46  amj 
BILUNO  CODE  6717-01-M 


[Docket  No.  CP84-6 19-000] 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.;  Request 
Under  Blanket  Authorization 

August  28, 1984. 

Take  notice  that  on  July  30. 1984. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern). 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP84-61 9-000 
a  request,  as  supplemented  August  14 
and  20. 1984.  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Northern  proposes 
to  construct  and  operate  one  new 
delivery  point  and  appurtenant  facilities 
in  Meeker  County,  Minnesota,  to 
accommodate  natural  gas  deliveries  to 
Western  Gas  Inc.  (Western  Gas),  which 
would  provide  service  for  the 


community  of  Cosmos,  Minnesota,  under 
the  authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  m.ore  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  a  new  town  border  station,  2.3 
miles  of  3-inch  plastic  branchline  and 
regulation  station  necessary  to  deliver 
gas  to  Western  Gas.  Northern  has 
estimated  the  cost  of  construction  to  be 
Sl27,568. 

The  town  of  Cosmos  would  utilize  its 
natural  gas  for  residential  and 
commercial  heating,  it  is  asserted. 
Northern  has  estimated  first  year  peak 
day  and  annual  volumes  of  113  Mcf  and 
15.000  Mcf,  respectively. 

Northern  states  that  initial  volumes 
delivered  through  the  proposed  facilities 
are  within  Western  Gas'  existing  firm 
entitlement  and  that  beyond  the  first 
year  of  gas  service,  Western  Gas  would 
be  required  to  contract  with  Northern 
for  the  purchase  of  incremental  firm 
entitlement  to  be  commensurate  with 
the  peak  day  needs  of  Cosmos.  Northern 
states  that  the  firm  entitlement  increase 
will  be  the  subject  of  a  future  separate 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary.  , 

|FR  Doc  B4-2324S  Filed  6-30-84:  8:45  am) 
BILUNG  CODE  •717-01-M 


[Docket  No.  CP84-620-000) 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.,  Request 
Under  Blanket  Authorization 

August  28. 1984. 

Take  notice  that  on  July  30,  1984. 
Northern  Natural  Gas  Company, 
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Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street.  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP84-620-000 
a  request,  as  supplemented  August  14 
and  20, 1984,  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Northern  proposes 
to  construct  and  operate  a  delivery  point 
and  5.0  miles  of  4-inch  branch  line  and 
appurtenant  facilities  to  accommodate 
nautral  gas  deliveries  to  North  Central 
Public  Service  (NCPS)  for  Ham  Lake 
Township,  Minnesota,  under  the 
authorization  issued  in  Docket  No. 
CP82-401-00G  pursuant  to  Section  7  of 
tjie  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  one  new  town  border  station 
and  associated  branchline  facilities  for 
the  delivery  of  natural  gas  to  NCPS. 
Cost  of  the  proposed  facilities  is 
estimated  at  8396,480. 

The  proposed  town  border  station 
would  supply  natural  gas  to  the  Ham 
Lake  Township  primarily  for  residential 
and  commercial  heating,  it  is  asserted. 
Northern  has  estimated  peak  day  and 
annual  volumes  of  800  Mcf  and  120,000 
Mcf  respectively. 

Northern  states  that  initial  volumes 
delivered  through  the  proposed  facilities 
are  within  NCPS'  existing  firm 
entitlement  and  that  beyond  the  first 
year  of  gas  service,  NCPS  would  be 
required  to  contract  with  .Northern  for 
the  purchase  of  incremental  firm 
entitlement  necessary  to  increase  its 
supphes  to  a  level  that  would  be 
commensurate  with  the  peak  day  needs 
of  Ham  Lake.  Northern  states  that  the 
firm  entitlement  increase  will  be  the 
subject  of  a  future  separate  application 
pursuant  to  Section  7[c.]  of  the  Natural 
Gas  Act. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instance  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157,205)  a  protest  to  the 
request,  if  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  requests  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  8+-23244  Filed  »-30-M:  &4S  amj 
BILUNQ  CODE  •717'01-ll 


I  Docket  No.  CP84-632-000] 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.;  Request 
Under  Blanicet  Authorization 

August  28, 1984. 

Take  notice  that  on  August  3,  1984, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP84-632-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
-Natural  Gas  Act  (18  CFR  157.205)  that 
Northern  proposes  to  construct  and 
operate  one  new  town  border  station  in 
Chicago  County,  Minnesota,  in  order  to 
establish  a  new  single  delivery  point  to 
accommodate  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company,  Division 
of  InterNorth,  Inc.  (Peoples),  under  the 
authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

The  new  town  border  station  would 
enable  Peoples  to  deliver  natural  gas  to 
the  North  Branch  Industrial  Park  for  its 
commercial  and  residential  needs,  it  is 
asserted. 

Northern  has  estimated  the  cost  of 
construction  to  be  $37,408. 

Northern  further  states  that  the 
additional  volumes  to  be  delivered 
through  the  proposed  facilities  are 
within  Peoples'  present  entitlements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  end  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.2U5)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 

Secretary. 


(FR  Doc  S4-2324S  Filed  i-Xi-M:  »Ai  »m] 
BIUJNG  CODE  S717-01-M 


Oil  Pipeline  Tentative  Valuation 

August  28.  1984, 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10, 1978,  established  an  Oil  Pipeline  " 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
basic  valuation  is  under  consideration 
for  the  common  carrier  by  pipeline  listed 
below: 

1982  Basic  Report 

Valuation  Docket  No.  PV-147&-000  G  &  T 
Pipeline  Company.  P.O.  Box  2511,  Houston. 
Texas  77001 

On  or  before  October  8,  1984,  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214),  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  Section 
19a(h)  of  the  Act.  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  company  at  its 
address  shown  above  and  an 
appropriate  certificate  of  service  must 
be  attached  to  the  petition.  Persons 
specifically  designated  in  Section  19a{h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute, 
Francis  ].  Connor. 
Administrative  Officer,  Oil  Pipeline  Board. 

|FR  Doc  84-23251  Filed  8-30-84;  8:45  am] 
BILLING  CODE  8717-01-M 


[Docket  No.  ER84-60B-000] 

Puget  Sound  Power  &  Light  Co.;  Filing 

August  28,  :9M, 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  ("Puget")  on  August  20, 
1984.  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  FERC  No. 
78  relating  to  the  Centralia  Transmission 
Agreement  executed  on  September  22. 
1980,  between  Puget  and  the  City  of 


Seattle,  City  Light  Departipent 
("Seattle"). 

The  Agreement  generally  requires 
Puget  to  provide  capacity  for  the 
transmission  of  Seattle's  share  of  the 
output  from  the  Centralia  Steam-Electric 
Generating  Plant  from  BPA's  C.W.  Paul 
Substation  to  Puget's  Talbot  Hill 
Substation.  Charges  for  service  under 
the  Agreement  will  increase  from  $1.41 
per  kilowatt  per  year  to  $1.44  per 
kilowatt  per  year,  effective  July  1, 1964. 
The  increase  is  made  pursuant  to  and  in 
accordance  with  provisions  of  the 
Agreement  calling  for  escalation  in  the 
event  of  certain  inc."eased  costs  incurred 
by  Puget. 

A  copy  of  the  filing  was  served  upon 
Seattle. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
.North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
September  11, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-23246  Filed  8-30-84:  8:45  am| 
BILLING  CODE  6717-01-11 
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IDockvt  No.  Em4-«11-000] 

Puget  Sound  Power  A  Ugtrt  C04  FHIng 

August  28.  1984. 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  ("Puget")  on  August  20, 
1984,  tendered  for  filing,  as  an  initial 
rate  schedule.  Agreement  for  Standby 
Transmission  Service  dated  as  of  April 
1, 1984.  between  Puget  and  Public  Utility 
District  No.  1  of  Whatcom  County 
("District"). 

The  Agreement  generally  allows  Puget 
to  provide  the  District  standby 
transmission  service  in  the  event  of  an 
interruption  of  the  District's  line.  The 
initial  rate  is  $140  per  day  for  each  day 
that  capacity  is  made  available  to 
District.  Service  under  the  Agreement 
commenced  on  April  1, 1954. 

A  copy  of  the  filing  was  served  upon 
District. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
September  11, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  84-23247  Filed  &-30-84  8:45  am) 
WLUMQ  CODE  6717-01 


[Docket  No.  O-504S-001,  et  ■!.] 

SheH  Western  E&P  tnc^  et  sL; 
Appecenone  TOT  ueinTmies, 
Abandonmento  of  Service  and 
Petitiona  To  Amend  Certificates  > 

August  28,  1984. 

Takt  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  in  Ae  respective 
applications  and  amendments  wlricfa  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  11, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  CommisaioB'* 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiD  be 
unnecessary  for  AppUcants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Phimb, 
Secretary. 


'  Thi«  nohce  doe»  not  provide  for  contolidaUon 
for  hearing  of  the  several  matteri  covered  hereia. 


Docket  No  and  date  filed 


Applicant 


Purctiaser  and  location 


Pnoapar  1.000  ft  > 


G-5045-CX)l    D,  Aug  9.  1984 

G-5716-000.  0.  Aufl  9.  1984 

CI84-531-000.  E,  Aug   10.  1984 


Shell  Western  E4P  Inc    P  O   Box  4684    Houston,     United   Ga*   Pv   Una  Co.,   Wi^ii   Mm)  FaM. 

''''<  ^^210.  iben,  Ptntt-..  LA 

WTA  Enwgy  Inc ,  P  O    Bo«   301SS,   Amartio    TX     Nontwrn  Natural  On  Co ,  Taxas  Panh»id»  »=iaia. 

^9120  Caraor  County,  TX 

Tannaco  OH   Go    (succesior   in   interest  to   Shad     Nonttam  Natual  Ga»  Co,  Kanaaa^tugoton  FtM, 
Weatem  Exploration  A  Production.  Inc  ),  P  0  Box  i      Haaliell  County  KS 
2511,  Houaton,  TX  77001 

CIB4-532-WX).  E.  Aug   10,  1984...  do _ '  Non.,w««  Cenffrt  P«,ie«^  Corp.  Kanum  Hugoton 

1      Fita.  Haska«  County,  KS, 

*> Cotorado  Interatata  Qaa  Co  .  Kanaaa  Hugoton  FiaW, 

Grant  County,  KS 

do Morttiem  Natural  Gat  Co     Kansas  Hugoton  Fiatd, 

vanout  countMS,  KS 
do _ 


CI84-533-000.  E.  Aug  10,  1964  . 

CI84-534-000.  E,  Aug  10,  1984 

C184-535-000.  E    Aug  10.  1984 

CI84-536-000,  E.  Aug  10.  1964  . 


..do.. 


Mobil  Producing  Texas  A  New  Mexico  Inc  .  Kanaaa 
I      Hugoton  Raw,  Gram  County  KS 
Norttiem  Natural  Gas  Co .  Kansas  Hugoton  RaU, 
Grant  County.  KS 


('» 


n 


(■».-.- 

(•)...- _ 


U.7» 

14.7S 
14.7S 
14.78 
1«73 
14.73 


34568 


Federal  Register  /  Vol.  49.  No.  171  /  Friday.  August  31.  1984  /  Notices 


Dcctwt  No  and  dale  Med 


Applicant 


Purcfiasef  and  location 


CI84-S37-000,  E.  Aug.  10,  1964 

ClM-53»-000  E.  Aug   10.  19M 

C184-S39-000.  E.  Aug.  10,  1964 

CI84-54O-0O0.  E.  Aug.  10.  1984 

CI64-541-000.  C.  Aug.  10,  1964 
C184-S42-000.  E.  Aug.  10,  1964  . 

C'84-543-000.  E.  Aug   10.  1984 


do.. 

do. 

..do.. 

do.. 


.do -. 

do 


do 


Motxi  ProOucmq  Texas  4  New  Mexico  mc    Kansaa 

Hugolon  Fieid.  Gram  County   KS 
Nort^Gfn  Nalufai  Gas  Co     Kansas  Hugoton  FioW. 
I      Haskell  Counly  kS 
...   SorttTwest  CantraJ  Pipe^infl  Corp     Kansas  Hugoton 

Fteld,  vanous  counties   Kansas 
...'  Northen  Natural  Gas  Co.,  Kansas  Hugolon  Field. 
Haskell  County,  KS. 

...| do 

....  Panhandle  Eastern  Pipe  Line  Co .  Kansas  Hugoton 
1      Field,  Grant  County   KS 

..  Sorttiem  Natural  Gas  Co     Kansas  Hugoton  Feld, 
Haskell  County.  KS 

CI84-544-000.  E,  Aug,  10,  1964        Ptnllips    Peiroleum    Co     (successor    m    interest    to     united  Gas  Pipe  Line  Co.  Crescent  Farms  ft  Holty- 

Ptnllips  Oil  Co  ).  336  HSAL  Bldg  .  Bartlesvitle.  OK  j      wood  F«ids,  Ter-reOonne  Pansh   LA 
i       74004 
Ce4-S45-000,  A,  Aug.  13,  1984        Amoco    Production    Co     (USA)     Post    Ottice    Bo«     Arnoco  Gas  Co     Soutn   Tmbalier   BlocK    161    0«- 

50879.  New  Orleans,  LA  70150  snore   LA 

C18S-S47-000.  D.  Aug.  9.  1984        •  Edwm    L,    Cox,    3800    InlefFirsi    One.    Dallas,    TX     Natural  Gas  Pipeline  Co   d  America,  Camnck  Area. 

I      '5202-  I      Texas  and  Beaver  Counties  OK 

CI84-548-000.  A,  Aug.  17.  1984     •  Getty  Ol  Co,  PO  Box  i404  Houston,  TX  77001  ,  ..  Tennessee  Gas  Pipeline  Co    West  Cameron  Block 

'  67.  Ottsnore,  L> 

CI84-549-000      (0176-460),      B,  j  Texaco   Inc     PO     Box   60252     New   Orleans    LA 

Aug    13,  1964  '       70160 

G-4622-002,  063-657-002,  July     Amoco  Productron  Co.,   Donneli   Drilling  Co     1 925 

20,  '9«<  Mercantile  Dallas  Bidg.  Dallas,  Tx  75201 

G-9299-000,  D,  Aug.  13.  1984        ;  Ptmiipa  Petroleum  Co.  336  HS«L  BIdg..  Bartlesville. 

OK  74004 
G  12004-004.  D,  Aug.  13.  1984        Mobil  Oil  Exploration  t  Producing  Southeast  Inc. 

Nme  Greenway  Plaza.   Suite  2700    Houston.  TX 
i      77048 
0161-649-000.  0,  Aug,  15,  1984        GuW  Oil  Corp  ,  Post  0«ice  Box  2 'DO    Houston    Tx 

!      77252 
CI65-739-003.  D.  Aug.  16.  1964        Shell  Western  EAP  inc     P  0    Bo.  4684.  Houston    '  ANR    Pipeline    Co.,    Kings    Bayou    Field    Cameron 

TX  77210  i       Pansn.  LA 

CI72-685-001.  D.  Aug   13.  1984        Philips  Petroleum  Co    336  HSAl  SlOg..  Bartlesville.     El   Paso   Natural   Gas   Co     Tunslill   Plant    Reeves 

OK  74004  I      County    ^X 

CI74-184-002.  D.  Aug  16.  1984       Pan  Eastern  Exploration  Co  .  P  0  Box  1330.  Hous-  j  Panhandle  Eastern  Pipe  Line  Co    Hemphill  County 

ton.  TX  77251-1330  TX  ■  i. 

0179-394-001    D  Aug   15.  1984        MultisUta    Oil    Propertres,    Nv      P  O     Box    2511    I  Northern  Natural  Gas  Co    DomKey  «  Larena  Fields, 

Houston.  TX  77001  i      Beaver  ^County  OK 

Cieo-341-001    E  Aug  16.  1984        pti^ips    Petroleum   Co     (successor    in    interest    to     Tennessee  Gas  Pipeline  Co    East  Cameron  Block 


Transcontinental  Gas  Pipe  Line  Corp  ,   High  Island 

206  Field,  Offshore,  'X 
El  Paso  Natural  Gas  Co    Leveilano  Gasoime  Plant, 

HocKiey  County   TX 
El  Paso  Natural  Gas   Tunslill  Plant,  Reeves  County, 

TX 
Transcontinental  Gas  Pipe  Line  Corp    West  Guey- 

dan  Fieicj  verrniiion  County,  LA 

Texas  Gas  Transmission  Corp     Bayou   Sale  Field, 
St  Mary  Pansh.  LA 


:i80-403-001    E,  Aug,  16.  1964 

I 
:i84- 546-000,  B.  Aug.  8.  1964 Orla  Petco,  Inc 


Philips  OH  Co ).  336  HSAL  BIdS-.  Barttesvilla,  OK 
74004, 
do  


0184-5,50-000,  B,  Aug   13,1984      i  James    Joseph    LaRosa     GPC    3355     Chan    Code 

2930 
0184-551-000  B,  Aug   15,  1984     ,  Gulf  OH  Corp    P  0  Box  2100.  Houston.  TX  77252 

C«4-552-O00      {084-248),      B,     Phillips  OH  Co     336   HS«L   Bldg,    Barttesvi'la    OK 
Aug    16,  1984,  74004 


353  Field.  Cameron  Pansh.  LA 

Transcontinental  Gas  Pipe  Line  Corp .  West  Camer- 
on Area  'Ofshore  Cameron,  LA 

Phillips  Petroleum  (^  Geraidine  Field,  Reeves 
County,  TX 

ConsolKlated  Gas  Supply  Corp ,  Coal  District,  Hani- 
son  County   WV 

Equitable  Gas  Co,.  Glenville  WesI  Field,  Gilmer 
(Countv  WV 

Florida  Gas  Transmission  Co  Nueces  Bay  Field. 
Nueces  County,  TX 
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'  Acreage  reteyed  to  lessors  effective  May  2   1984 
on  me^dScSSd'^S^irfrtJjrtfS't.SItrKt'*  Pfoducing  casingheaa  gas  and  wtuch  are  located  on  committed  and  dedicated  acreage  do  not  qualify  for  connection  Buyer  has  released  the  wells 
'  Tooneco  Oi  Company  •  acqumng  ttus  property  as  of  Apnl  1    1 984 

•    •AS!.2lC3ili(ll^Pur^a«c2;!,,r*^d''a'S?"Sy2oX'''"''   "^  '"'^^l"  ""^  "^^  '"  '"*  ^'^*'"  '^'^  *""   ^°"^°°^  '^'^'°*  "   Terrebonne   Pansh,   Louisiana 

•Depletnno*  reaeive«.We«s  ceased  10  produce  m  January,  1961  I  / 

, ^JPj***  •  f*^  i"**  Gas  Purchase  Contract  dated  August  6   '964  T 

irh2S?"'.I2S2?.2ir'™"*'  to  this  Gas  Rate  Schedule  has  txeen  assignee)  te  Hutt-o  Pef  oleum  Corp 
unan^o  n  QSHVfl^  point. 

ii  Li3ir2^!3,!!Sl!r»*S^  **  'J*"!'"  "•**="  "bandonment  is  sought  was  -enderec  inoperable  and  is  uneconomical  to  repair 
"Timtitan^mm^  ^vJ23SS.^S!i?!^'JrS  .f?I3^--'^_'^  ,*  ,"*  "<5""^  "'"«  *"°  '"'»'«"  o*  '^  property  to  the  Great  Southern  Oil  &  Gas  inc 


,,,  _,         _.      ,    '  comptelefy  released  and  the  third  lease  has  been  partially  rcie,isea 

|^Le«s»s  rrtoMBd  to  tesaors  effective  July  13,  1984 

'  •  l^r^SHTtl^SISaUT'^  "*  "!?'*  "^  f ^^  abandonment  a  sought  was  'endereo  inoperable  and  is  uneconomical  to  repair 
ocrr^r^ell^XS,,^:^!^^  neeoed  to  be  negonatad   Panhanoie  was  unable  to  work  out  tt^se  agreer^nts   Gas  was  never  produced  ,n 

'•Depleted  reserves, 
Add.^.*OtSJ).S^IJiSSn  pJ^'L^!;Sa°''  '^°    ^^^"^  '°  '^'<">'"    «  "^'e"*'.  fl  the  OCS-G-2262  ana  produced  from     A     Platform  ,n  Biock  353  in  the  East  Cameron  Area    South 

'•p!IS^°S3tarpL^,^'S''i''L?',i^  '^2^^ '°  ^PP'"^^"'  Its  . merest  m  -■*  West  Car>eron  Area,  Block  33  Field.  Offshore  Cameron  Pansh,  Louisiana 
.0  [jfST^  (Phjaps  Petroteum  Co  I  has  discontinued  operation  of  the  Gathering  System  sue  to  unprodtabiliiy 

wens  riave  not  produced  smce  1976 
"The  only  lease  covered  by  the  contract  dated  September  2' 
plugged  and  abandoned  as  of  the  same  date 
'^AU  leases  have  been  assigned 

Filing  Code  A-lmtiai  sennce   B-Abandonmeni  C-Ar™no.-r,en,  lo  add  acreage   D-Amendment  to  delete  acreage  E-Total  suecesston,  F-Part«l  successon 
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'^'1    as  arienoed,  between  Gulf  and  Equitable  was  cancelled  on  August  iO,  1983  ana  the  last  well  on  the  lease  was 


(Docket  No.  CP77-52-007] 

Trunkline  Gas  Co.;  Petition  To  Amend 

August  28,  1984, 

Take  notice  that  on  July  30,  1984, 
Trunkline  Gas  Company  (Trunkline), 


P.O.  Box  1642,  Houston,  Texas  77001. 

filed  in  Docket  No.  CP77-52-007  a 
petition  to  amend  the  Commission's 
order  issued  December  14,  1978,  in 
Docket  No.  CP77-52-OOG  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 


to  authorize  a  change  in  the 
transportation  service  which  Trunkline 
provides  to  Gulf  Oil  Company  (Gulf),  ai: 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


It  is  stated  that  presently  Trunkline  is 
transporting  natural  gas  for  Gulf 
pursuant  to  a  transportation  agreement 
dated  September  24, 1976,  as  amended 
October  10, 1977.  It  ^s  stated  that  this 
,    service  was  authorized  by  the  order 
issued  December  14,  1978.  It  is  further 
stated  that  Trunkline  performs  this 
service  under  Rate  Schedule  T-26  of  its 
»^     FERC  Gas  Tariff,  Original  Volume  No.  2. 
Trunkline  proposes  under  the  terms  of 
Amendment  No.  2  that  the  contract 
quantity  would,  on  April  1,  1984, 
increase  to  120.000  Mcf  of  gas  per  day. 
and  on  April  1,  1985,  the  contract 
quantity  would  be  reduced  to  62,208  Mcf 
for  a  period  to  two  years.  It  is  asserted 
that  at  the  end  of  that  two-year  period. 
Gulf  would  nominate  a  contract 
quantity,  within  the  hmits  provided  in 
the  Amendment,  for  the  next  two-year 
period. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
September  18, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
^       intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
con.sidered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

iFR  Doc  84-23249  Filed  8-30-84.  SM  am\ 
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[Docket  No.  CP84-643-000) 

United  Texas  TransmissJon  Company, 
et  al.;  Complaint,  Petition  for 
Declaratory  Order  and  Petition  for 
Investigation 

August  28.  1984 

Take  notice  that  on  August  10. 1984, 
United  Texas  Transmission  Company 
(UnCO).  600  Travis— P.O.  Box  1478, 
Houston,  Texas  77001,  filed  a  complaint 
and  petition  in  Docket  No.  CP84-643-000 
pursuant  to  Rules  206  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206  and  385.207) 


requesting  that  the  Commission  find  that 
certain  natural  gas  sales  by  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  to  Entex,  Inc. 
(Entex),  and  which  Entex  allegedly 
resells  to  Houston  Lighting  A  Power 
(HL&PJ,  are  in  violation  of  the  Natural 
Gas  Act,  that  the  Coin  mission  direct 
Tennessee  to  cease  its  violations,  and 
that  the  Commission  initiate  an 
investigation,  all  as  more  fully  set  forth 
in  the  petition  on  file  with  the 
Commission  and  open  to  public 
inspection. 

UTTCO  asserts  Tennessee  holds 
certain  authorizations  to  make  sales  of 
natural  gas  of  up  to  20,332  Mcf  per  day 
to  Entex  at  eight  designated  locations  in 
Mississippi,  under  Tennessee's  Rate 
Schedules  G  and  GS,  and  to  make 
overrun  sales  at  the  same  designated 
locations,  under  Tennessee's  Rate 
Schedule  R.  UTTCO  states  that 
notwithstanding  the  volumetric  and 
geographic  limitations  of  the  certificates 
and  rate  schedules,  filings  by  Tennessee 
in  Docket  No.  ST84-771-000  and  its 
affiliate,  Channel  Industries  Gas 
Company  [Channel,  a  Texas  intrastate 
pipeline),  in  Docket  No.  ST84-794-000, 
show  that  Tennessee  is  making  sales  to 
Entex  of  up  to  100,000  Mcf  of  gas  per 
day  for  resale  to  HL&P's  Cedar  Bayou 
power  plant  near  Houston,  Texas. 

UTTCO  asserts  that  Tennessee  has  no 
certificate  authority  to  make  unlimited 
interruptible  sales  to  Entex  for  resale  to 
customers  geographically  removed  from 
the  areas  to  which  the  underlying 
service  certificate  relates  nor  to  new 
customers  at  any  location.  UTTCO 
alleges  that,  stripped  of  the  participation 
by  Entex,  the  transaction  is  a  massive 
off-system  sale  by  Tennessee  to  HL&P, 
and  that  the  transaction  is  an  attempt  by 
Tennessee  to  displace  other  suppliers  in 
a  market  Tennessee  is  not  certificated  to 
serve.  UTTCO  further  alleges 
Tennessee.  Entex  and  Channel 
purportedly  used  Section  311  of  the 
Natural  Gas  Policy  Act  of  1978  as 
authority  to  carry  out  the  transaction. 

UTTCO  requests  that  the  Commission 
(a)  issue  an  order  requiring  Tennessee 
and  Entex  to  show  cause  why  they 
should  not  be  held  in  violation  of 
Section  7  of  the  Natural  Gas  Act  and 
institute  an  immediate  investigation  into 
the  matters  set  forth  in  UTTCO's 
complaint;  (b)  immediately  order 
Tennessee  to  cease  and  desist  from  the 
sales  to  Entex  for  resale  outside  the 
specified  Mississippi  service  areas  and 
issue  an  appropriate  declaratory  order 
that  such  sales  are  in  violation  of  the 
.Natural  Gas  Act;  and  (c)  grant  UTTCO 
such  other  relief  as  may  be  just, 


including  that  necessary  to  compensate 
for  harm  done.  If  the  Commissior  is 
unable  to  issue  such  orders,  UTTCO 
requests  that  the  Commission  institute 
an  evidentiary  hearing  on  these  matters 
and  any  other  related  matters. 

Pursuant,  to  Rule  213  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  Tennessee,  Entex  and 
Channel  are  to  respond  within  30  days 
from  the  date  of  this  notice. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  and  complaint  should  on  or 
before  September  27, 1984,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
inter\'ene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb. 
Secretary 

[Fit  Doc.  M-23Z!lD  FUad  S-JO-M.  »:4S  ami 
BtLLlNQ  CODE  •7t7-ei-M 


(Docket  No.  CI84-S55-000] 

ANR  Production  Co.;  Application  for 
Blanket  Umited-Tenn  Get  UWcale  of 
Public  Convenience  and  Wecewlty  and 
Limited-Term  Partial  Abandonment 
Authorization 

August  27.  1984. 

Take  notice  that  on  August  17, 1984. 
ANR  Production  Company  (ANR  or 
Applicant),  of  5075  Westheimer.  Suite 
1100  West.  Houston.  Texas  77056,  filed 
an  application  for  Limited-Term  Partial 
Abandonment  and  Limited-Term 
Blanket  Certificate  of  Public 
Convenience  and  Necessity  and  Request 
for  Expedited  Review  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Conunission) 
regulations  under  the  Natural  Gas  Act. 

The  certificate  would  authorize  (1)  the 
partial  abandonment  of  the  sale  to 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  fixim  Mustang 
Island  Block  A-BS;  (2)  a  limited-term 
certificate  of  public  convenience  and 
necessity  for  the  short-term  sale  of  gas 
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from  Mustang  Island  Block  A-85  using  a 
spot  sales  format;  and  (3)  the 
transportation  of  gas  under  ANR's  spot 
sales  program  by  any  willing  intrastate 
pipeline,  Hinshaw  pipeline  or  interstate 
pipeline. 

Applicant  seeks  authorization  for  the 
period  from  the  date  of  authorization 
through  December  31, 1985. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
September  5, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
.Ml  protest  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secn;t<iry 

■.m  Doc   M-Z3;30  Filed  8-30-M,  8.45  dm| 
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I  Docket  No.  CI84-S56-000] 

Cenergy  Exploration  Co.;  Application 
for  Blanket  Umited-Term  Certificate  of 
Public  Convenience  and  Necessity  and 
Limited-Term  Partial  Abandonment 
Authorization 

August  27.  1984. 

Take  notice  that  on  August  17,  1984. 
Cenergy  Exploration  Company  (Cenergy 
or  Applicant),  of  10210  N.  Central 
Expressway,  Suite  500,  Dallas,  Texas 
75231,  filed  an  application  for  Limited- 
Term  Partial  Abandonment  and  Limited- 
Term  Blanket  Certificate  of  Public 
Convenience  and  Necessity  and  request 
for  Expedited  Review  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  under  the  Natural  Gas  Act. 

The  certificate  would  authorize  (1)  the 


partial  abandonment  of  the  sale  to 
Transcontinental  Gas  Pipe  Line 
Corporation  (Trensco)  from  Vermilion 
Block  348:  (2)  a  Lmited-term  certificate 
of  public  convenience  and  necessity  for 
the  short-term  sale  of  gas  Vermilion 
Block  348  using  a  spot  sales  format;  (3) 
the  transportation  of  gas  under  pipeline. 
Hinshaw  pipeline  or  interstate  pipeline. 
Applicant  seeks  authorization  for  the 
period  from  the  date  of  authorization 
through  December  31,  1985, 

It  appears  reasonable  and  consistent 
with  the-public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protest  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
September  5. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but^vfill 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb,!  » 

Secretary. 

|FR  Doc  84-23231  Filed  9-30-64.  8:45  8m| 
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[Project  No.  5  and  Project  No.  2776] 

The  Montana  Power  Co.  and  the 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation; 
Availability  of  Environmental 
Assessment 

August  31,  1984 

The  Montana  Power  Company  (MPC) 
was  issued  a  fifty-year  license  for  the 
Kerr  Project  in  1930.  The  original  license 
expired  on  May  22, 1980.  and  is 
currently  under  annual  license  to  MPC. 
Competing  applicants  for  the  new 
license  are  MPC  and  the  Confederated 
Salish  and  Kootenai  Tribes  of  the 
Flathead  Reservation. 

This  notice  is  being  issued  in  light  of 
the  Presiding  Judge's  order  of  July  11. 


1984,  and  in  light  of  the  decision  in 
Confederated  Tribes  and  Bands  of  the 
Yakima  Indian  Nation  v.  FERC,  Nos.  82- 
7561.  82-7562,  and  83-7038  (9th  Cir.  Jun. 
7.  1984), 

An  Environmental  Assessment  of  the 
project  has  been  prepared  by  the 
Commission  staff,  A  section  on  project 
safety  has  been  included  in  this 
assessment.  This  notice  solicits 
comments  from  the  public  indicating  any 
concerns  above  and  beyond  those  noted 
in  the  Environmental  Assessment. 
including  whether  an  environmental 
impact  statement  is  needed. 

The  Commission  staff,  in  preparing 
this  Environmental  Assessment, 
analyzed  the  need  for  power,  the 
proposed  project  ana  alternatives,  and 
the  environmental  impacts. 

The  Environmental  Assessment 
makes  the  following  findings.  Issuance 
of  a  license  for  the  Kerr  Project  would 
perpetuate  conditions  that  have  existed 
for  almost  50  years.  Lands  used  for 
project  purposes  would  continue  to  be 
preempted  from  other  uses.  Continued 
operation  of  the  Kerr  Project  by  either 
MPC  or  the  Tribes  would  not  result  in 
any  additional  impacts  or  ex^.cerbate 
those  impacts  that  have  occurred  or 
would  continue  to  occur  under  the 
operational  regime  proposed  by  either 
applicant.  The  development  of 
appropriate  mitigative  measures  would 
ensure  that  the  future  operation  of  the 
project  would  not  significantly  affect  the 
environmental  resources  of  the  project 
area. 

On  the  basis  of  the  record  and  staffs 
independent  environmental  analysis,  the 
issuance  of  a  license  for  the  Kerr  Project 
with  appropriate  mitigative  measures 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore. 
staff  concludes  that  an  Environmental 
Impact  Statement  is  not  required 

The  Environmental  Assessment  will 
be  available  for  public  review  at  the 
following  libraries: 

1.  Poison  City  Library.  1st  Street  East, 
Poison,  Montana. 

2.  Flathead  County  Library.  247  1st 
Avenue  East,  Kalispell,  Montana. 

3.  Missoula  Public  Library,  301  East 
Main,  Missoula,  Montana. 

All  comments  should  be  filed  within 
20  days  of  the  date  of  this  notice  and 
addressed  to  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E..  Washington.  D.C,  20426,  and 
should  clearly  show  the  project  name 
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and  number  (Project  Nos.  5  &  2776)  on 

the  first  page. 

Kenneth  F.  Plumb, 

Secretary. 

\yV  Doc  84-23229  Filed  8-30-84;  8:45  am] 
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I  Docket  No.  CP80-274-004] 

Mountain  Fuel  Resources,  Inc.;  Filing 

August  27, 1984. 

Take  notice  that  on  August  16. 1984, 
Mountain  Fuel  Resources,  Inc. 
(Resources)  tendered  for  filing  and 
acceptance  Substitute  Original  Sheet 
No.  76  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  N'o.  1  and  Substitute 
Original  Sheet  Nos.  8,  9, 10,  and  12  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  3, 

Resources  states  that  if  has 
incorporated  certain  suggestions  and 
requests  made  by  the  Staff  of  the 
Commission  into  the  tendered  tariff 
sheets  as  follows:  Sheet  No,  76  is 
revised  to  reflect  the  revisions  to 
Appendix  A  to  Resources'  Form  of 
Service  Agreement:  Sheet  No.  8  is 
revised  to  include  a  S0,29199/Dth  rate  as 
Resources'  temporary  transportation 
rate  applicable  to  services  conditioned 
upon  adherence  to  §  284.103  of  the 
Commission's  regulations;  Sheet  Nos.  9 
and  10  are  revised  to  clarify  reference  to 
gathering  service  as  not  being  subject  to 
the  jurisdiction  of  the  Commission,  to 
exclude  reference  to  gathering  under 
Resources'  Rale  Schedule  X-33,  and  to 
include  gathering  as  a  service  performed 
under  Rate  Schedules  X-22,  X-23  and 
X-31;  Sheet  No.  10  is  revised  to  exclude 
reference  to  temporary  transportation 
fpr  Pacific  Gas  and  Electric  Company: 
and  Sheet  No.  12  is  revised  to  reference 
the  applicable  charges  and 
reimbursements  set  forth  on  Resources' 
Statement  of  Effective  Rates  in  Original 
Volume  No.  3  of  its  FERC  Gas  Tariff, 

Resources  states  that  it  has  further 
revised  Sheet  No.  8  to  state  the  currently 
effective  GRI  charge  applicable  to 
transportation  for  end-users  and  those 
customers  that  do  not  include  a  GRI 
charge  in  their  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E„  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  4,  1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FP  Doc  84-23232  Filed  8-30-«4:  8.45  amj 
MLUNO  COOE  •717-01-M 


[Docket  No.  RP81-47-012] 

Northwest  Pipeline  Corp.;  Compliance 
With  Opinion  213 

August  27, 1984. 

Take  notice  that  on  August  13. 1984. 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  as  a  part  of  its  FERC  Gas 
Tariff  the  following  tariff  sheets; 

First  Revised  Volume  No.  1 

Fifteenth  Revised  Sheet  No.  10 
Tenth  Revised  Sheet  No.  10-A 
Second  Revised  Sheet  No.  81 

Original  Volume  No.  2 

Tenth  Revised  Sheet  No.  2 
Fifth  Revised  Sheet  No.  2-A 
Fifth  Revised  Sheet  No.  2-B 

The  above  mentioned  tariff  sheets  are 
revised  to  incorporate  the  reassignment 
of  debt  costs  and  the  capitalization 
st^uc^are  between  .Northwest's  Rate 
Schedule  T-1  and  all  other  services 
performed  by  Northwest  under  the  terms 
of  the  Commission's  Opinion  213  in 
Docket  No.  RP81-47-000  dated  April  5, 
1984.  In  the  event  the  Commission  does 
not  accept  certain  of  the  above-listed 
tariff  sheets  for  filing.  Northwest  has 
requested  that  Alternate  Fifteenth 
Revised  Sheet  No.  10  and  Alternate 
Tenth  Revised  Sheet  No.  10-A  of  its 
FERC  Gas  Tariff,  Revised  Volume  No,  1 
and  Alternate  Fifth  Revised  Sheet  No.  2- 
B  of  its  FERC  Gas  Tariff,  Original 
Volume  No,  2  be  made  effective  in  lieu 
of  Fifteenth  Revised  Sheet  No.  10,  Tenth 
Revised  Sheet  No.  10-A  and  Fifth 
Revised  Sheet  No,  2-B. 

An  affective  date  of  June  1.  1984,  is 
requested  for  all  tariff  sheets  referenced 
in  this  docket. 

A  copy  of  this  filing  has  been  served 
on  all  parties  on  record  in  Docket  No, 
RP81-47-00G  and  all  affected  state 
agencies. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 


petitions  or  protests  should  be  filed  on 
or  before  September  4, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspecHon, 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  84-23233  PiM  8-30-84  8:45  wn) 
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[Docket  No.  EL84-34-000] 

Roche  Products,  Inc.;  Complaint 

August  27,  1984. 

Take  notice  that  on  August  9, 1984. 
Roche  Products,  Inc.  (Roche)  submitted 
for  filing  its  complaint  pursuant  to 
section  385.206  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

Roche  states  in  this  complaint  that 
Puerto  Rico  Electric  Power  Authority 
(PREPA)  is  in  contravention  of 
§  §  292.303  and  292.401  of  the 
Commission's  regulations.  Roche  states 
that  PREPA  refuses  to  purchase  energy 
and  capacity  from  qualifying  facilities, 
refuses  to  sell  energy  and  capacity  to 
qualifying  facilities  in  accordance  with 
§  292.305  of  the  Commission's 
regulations,  and  refuses  to  make  such 
interconnections  with  qualifying 
facilities  necessary  to  accomplisli 
purchases  and  sales  required  by 
§  292.303,  Further  Roche  states  that 
PREPA  has  not  offered  to  operate  in 
parallel  with  any  qualifying  facility 
which  complies  with  applicable 
standards  and  has  not  implemented 
subpart  C  of  the  Commission's 
regulations  under  section  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978, 

According  to  Roche  in  every 
application  for  certification  filed  prior  to 
the  application  filed  by  Roche  Products, 
Inc,  PREPA  has  intervened.  Lacking  a 
substantive  basis  for  challenge,  it 
merely  petitioned,  according  to  Roche, 
for  an  evidentiary  hearing  or  in  the 
alternative  for  the  proceeding  to  be  held 
in  abeyance  pending  PREPA's 
submission  of  a  petition  for  rulemaking. 

Roche  states  that  because  PREPA  has 
refused  to  recognize  even  one  qualifying 
facility  and  has  challenged  all 
applicants  for  qualifying  status,  even 
when  it  has  no  basis  for  doing  so,  there 
is  some  question  as  to  PREPA's  good 
faith. 

Wherefore,  Roche  requests  that: 
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PREPA  be  ordered  to  implement  that 
regulations  enumerated  above 
expeditiously  and  in  good  faith. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Pliunb. 
Secrelary. 

(FR  Doc-  S4-23ZVI  Filed  »-,10-»4.  8:45  am] 
BIUJNO  CODE  ITIT-OI-M 


Office  of  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies 

Proposed  Subsequent  Arrangement; 
Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  lapan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
supply  of  approximately  1,950  grams  of 
Plutonium  and  11,130  grams  of  depleted 
uranium  to  the  Power  Reactor  and 
Nuclear  Fuel  Development  Corp.,  Tokai- 
Mura,  Japan,  for  use  in  the  fabrication  of 
mixed  oxide  fuels  for  the  fast  breedec 
reactor  program.  The  United  States 
Nuclear  Regxilatory  Commission  has 
issued  license  number  XSNM  2070  for 
the  export  of  this  material  to  Japan. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  this  nuclear  material  will 
not  be  inimical  to  the  common  defense 
and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy 


Dated:  August  27  1984 
George  |.  Bradley,  Jr., 

Deputy  Assistant  Secretary  for  International 

Affairs 

|FR  Doc  84-23173  FJi-d  •-30-84:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY  j 

lOPTS-51528;  TSH-FRL  2634-6] 

Certain  Ciiemictls;  Premanufacture 
Notices 

Correction  I 

In  FR  Doc.  84-19244  beginning  on  page 
29451,  in  the  issue  of  Friday,  July  20,. 
1984,  make  the  following  correction:  On 
page  29452.  second  column,  the  second 
line  under  the  heading  "PMN  84-925" 
should  read  'Chemical.  (G)  Substituted 
substituted". 

MLUNG  CODE  1S05-0f-M 


Certain  Chemicals;  Premanufacture 
Notices 


Correction 

In  FR  Doc.  84-19739  beginning  on  page 
30238  in  the  issue  of  Friday.  July  27, 
1984,  make  the  following  corrections: 

1.  On  page  30240,  first  column,  the 
number  at  the  beginning  of  the  ninth  line 
should  read  "100'  and  the  two  less-than/ 
equal-to  signs  in  the  last  line  should  be 
greater-than  signs. 

2.  On  page  30240,  third  column,  the 
less-than/equal-to  sign  in  the  ninth  line 
under  the  heading  PMN-84-971  should 
be  a  greater-than  sign. 

BILUNG  CODE  1M&-01^ 


[OPTS-51534;  FRL-2662-51 

Toxic  Substances;  Certain  Chemicals; 
Premanufacture  Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice,  j 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  reqairements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-six  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 


PMN  84-1074,  84-1075,  84-1076,  84-1077 
and  84-1078— November  17, 1984. 

PMN  84-1079,  84-1080,  84-1081,  84-1082. 
84-1083,  84-1084.  84-1085  and  84- 
1086 — November  18,  1984. 

PMN  84-1087.  84-1088.  84-1089,  84-1090. 
84-1091,  84-1092.  84-1U93,  84-1094,  84- 
1095,  84-1096,  84-1097,  84-1098  and 
84-109&— November  20, 1984. 

Written  comments  by: 

PMN  84-1074.  84-1075,  b4-1076,  84-1077 
and  84-1078 — October  18, 1984. 

PMN  84-1079,  84-1080.  84-1081,  84-1082. 
84-1083,  84-1084.  84-1085  and  84- 
108&— October  19, 1984. 

PMN  84-1087,  84-1088,  84-1089,  84-1090, 
84-1091,  84-1092.  84-1093,  84-1094,  84- 
1095,  84-1096,  84-1097,  84-1098  and 
84-1099— October  21,  1984. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51534J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-^109,  401  M  St.,  SW., 
Washington,  DC  20460  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agencv.  Rm. 
E-216,  401  M  St.,  SW.,  Washington.  DC 
20460(202-382-3729). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above    ^ 
address.  *" 

PMN  84-1074 

Manufacturer.  Essex  Specialty 
Products,  Inc. 

Chemical.  (G)  Polyurethane  polymer. 

Use/Production.  (S)  Polyurethane 
polymer  for  use  in  compounded  sealants 
and  adhesives.  Prod,  range:  50  000- 
250.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  2  workers, 
up  to  2  hrs/da. 

Environmental  Release/Disposal.  No 
release. 

PMN  84-1075 

Manufacturer.  Confidential. 
Chemical.  (G)  Propargyl  ester. 
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Use/Pro(lucl!un.  (S)  Site-limiled 
chemical  intcrmedidtc.  Prod,  range-  85- 
3BU  kg/yr. 

Toxicity  Data.  Acute  oral:  155  mg/kg: 
Acute  dermal:  0.05  g/kg:  Irritation: 
Skin — Not  determined. 
«  Exposure.  Confidential. 

En vircn mental  Release.  'Disposal  0.05 
to  less  than  1  kg/batch  released  to  land. 
Dispostsl  by  incinceration  and  landfill. 

PMN  84-1076 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (S)  Benzene,  1-(1- 
phenylethenylj-3-[l-phenvlethvl]. 

Use'Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  1  worker. 

En  vironmental  Rv'ease/Disposal. 
Less  than  0.005  to  0.01  kg/hr,  less  than  1 
kg/day  and  0.5  kg/drum  released  to  air 
with  less  than  1  kg/day  to  less  than  0.5 
kg/drum  to  water.  Disposal  by 
incineration  and  navigable  waterway 
after  treatment. 

PMN  84-1077 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamine  ion 
exchange  resin. 

Use/Production.  (S)  Industrial  water 
demineralization  and  metals  extraction. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

En  vironmental  Release/Disposal. 
Less  than  1  kg/batch  released  to  air, 
water  or  landfill.  Disposal  by 
incineration,  landfill  and  navigable 
waterway. 

PMN  84-1078 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Partial  sodium  salt  of 
aminomelhylene  phosphonic  acid. 

Use/Production.  (G)  Scale  inhibitor, 
Prod,  range:  Confidential. 

Toxicity  Data.  .No  data  on  the  PM.N 
substance  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  1  worker. 

Environmental  Release  'Disposal. 
Release  to  water.  Disposal  by  navigable 
waterway  after  treatment. 

PMN  84-1079 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  [C]  Alkylated  diphenyl 
oxide. 

Use/Production.  (S)  Site-limited  and 
industrial  intermediate  for  sulfonated 
product  to  be  used  on  site  to 
'  manufacture  surfactants  and  sold  to 


others  as  a  raw  material  to  make 
sulfonated  surfactants.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5.000  m.g/ 
kg;  Acute  dermal:  > 2,000  mg/kg; 
Irritation:  Skin— Moderate,  Eye— Slight. 

Exposure.  .Manufacture  and  use: 
dermal. 

Environmental  Release  'Disposal. 
Release  to  air  and  water.  Disposal  by 
navigable  waterway  after  treatment." 

PMN  84-1078 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  phosphite. 

Use  'Production.  (G)  Polymer 
stabilizer.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
A,:uts  dermal:  >2.0g/kg:  Irritation: 
Skin— .Non-irritant,  Eye— Slight;  Ames 
Test:  No  mutagenic  activity:  14  Day 
dietary  toxicity  studv:  Negative;  LC„  96 
hrfBluegill):  >l,000mg/l. 

Exposure.  Confidential, 

En  vironmental  Release/ Disposal. 
Confidential. 

PMN  84-1081 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  Styrene  acrylic 
copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  .Manufacture;  dermal,  a 
total  of  1  w^orker. 

En  vironmental  Release  .^Disposal. 
Release  to  land.  Disposal  by  controlled 
landfill. 

P.MN  84-1082 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  Styrene  acrylic 
copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential, 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker. 

Environmental  Release  Disposal. 
Release  to  land.  Disposal  by  publicly 
owned  treatment  works  (POTW)  and 
controlled  landfill, 

PMN  84-1083 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Acrjlic  copolymer. 

Use 'Production.  [G]  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker. 


Environmental  Release  'Disposal. 
Release  to  land.  Disposal  bv  controlled 
landfill. 

PMN  84-1084 

Manufacturer.  E.I,  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential, 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  dermal,  a 
total  of  1  worker. 

En  vironmental  Release/Disposal. 
Release  to  water  and  land.  Disposal  by 
POTW  and  controlled  landfill. 

PMN  84-1085 

Importer.  Confidential, 

Chemical  (G)  Polymer  of  aliphatic 
diamines,  and  alkanediol  polyester,  a 
monoalcohol  polyether,  and  aliphatic 
diisocyanates, 

Use/Import.  [S]  One  of  the  polymers 
in  a  fabric  finish— for  the  treatment  of 
industrial  fabrics.  Prod,  range:  100,000- 
500,000  kg/yr. 

Toxicity  Data.  None  expected. 

Exposure.  None  expected. 

Environmental  Release/Disposal 
Release  negligible. 

PMN  84-1086 

Importer.  Marubeni  America  • 

Corporation. 

Chemical  (G)  Caprolactone  modified 
by  hydroxy  ethyl  acrylate. 

Use/Import.  (G)  Open,  non-dispersive 
use  Import  range:  Confidential. 

Toxicity  Data.  Ames  Test:  Negative; 
TLmi«  [Fish} — 6  parts  per  million  (ppm); 
TLm*.  (Fish)  6  ppm;  TLm^  [Fish]  6  ppm. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
data  submitted. 

PM.N  84-1087 

Manufacturer.  Confidential. 

Chemical.  [G]  Modified  polyester. 

Use/Production.  (G)  Coatings,  Prod, 
range:  Confidential, 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  14  workers,  up  to  6  hrs/da. 

Environmental  Release/Disposal.  No 
release, 

P.MN  84-1088 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester. 

Use/Production.  [G]  Coatings.  Prod. 
range:  Confidential, 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  14  workers,  up  to  6  hrs/da 

Environmental  Release/ Disposal.  No 
release. 


) 
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PMN  84-1069 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified,  maleafed 
metal  resinate. 

Use /Production.  (S)  Industrial 
publication  gravTire  printing  inks.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers. 

Environmental  Release/Disposal 
Less  than  0.2  kg/batch  released  to  water 
with  20  kg/batch  to  land.  Disposal  by 
sanitary  landfill  and  plant  air  oxidation 
lagoon. 

PMN  84-1090 

.Manufacturer  Confidential. 

Chemical.  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use /Production.  (S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  Male  and 
female — Between  0.5  and  5.0  g/kg; 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — .\ot  a  primary  irritant. 

Exposure.  Manufacture  and  use: 
de-'-mal,  a  total  of  28  workers,  up  to  8 
hrs/da.  up  to  275  da/yr. 

Environmental  Release/Disposal.  2  to 
18  kg/batch  released  to  air. 

PMN  84-1091 

.Manufacturer  Confidential. 

Chemical.  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use/Production.  (S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  Male  and 
female — Between  0.5  and  5.0  g/kg; 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — Not  a  primary  irritant. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  28  workers,  up  to  8 
hrs/da,  up  to  275  da/yr. 

Environmental  Release  ^Disposal.  2  to 
18  kg/batch  released  to  air. 

PMN  84-1092 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use/Production.  (S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral:  Male  and 
female — Between  0.5  and  5.0  g/kg: 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — Not  a  primary  irritant. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  28  workers,  up  to  8 
hrs/da,  up  to  275  da/yr 

Environmental  Release/Disposal.  2  to 
18  kg/batch  released  to  air. 


PMN  84-1093 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use/Production.  [S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  Male  and 
female — Between  0.5  and  5.0  g/kg; 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — Not  a  primary  irritant. 

Exposure.  Manufacture  and  use; 
dermal,  a  total  of  28  workers,  up  to  8 
hrs/da,  up  to  275  da/yr. 

Environmental  Release/Disposal.  2  to 
18  kg/batch  released  to  air. 

PMN  84-1094       I 

Manufacturer  Confidential. 

Chemical.  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use/Production.  (S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral:  Male  and 
female — Between  0.5  and  5.0  g/kg; 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — Not  a  primary  irritant. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  28  workers,  up  to  8 
hrs/da,  up  to  275  da/yr. 

Environmental  Release/Disposal  2  to 
18  kg/batch  released  to  air. 

PMN  84-1095 

Manufacturer  Confidential. 

Chemical.  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use/Production.  (S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral:  Male  and 
female— Between  0.5  and  5.0  g/kg; 
Irritation:  Skin — Not  a  primary  irritant. 
Eye — Not  a  primary  irritant. 

Exposure.  Manufacture  and  use:, 
dermal,  a  total  of  28  workers,  up  to  8 
hrs/da,  up  to  275  da/yr. 

Environmental  Release/Disposal.  2  to 
18  kg/batch  released  to  air. 

PMN  84-1096 

Manufacturer.  Confidential. 

Chemical  (G)  Fatty  acid, 
carbomonocyclic  ester. 

Use/Production.  (S)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  Male  and 
female — Between  0.5  and  5.0  g/kg; 
Irritation:  Skin — Not  a  primary  irritant, 
Eye — Not  a  primary  irritant. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  28  workers,  up  to  8 
hrs/da.  up  to  275  da/yr. 

Environmental  Release/Disposal.  2  to 
18  kg/batch  released  to  air. 


PMN  84-1097 

I.mporter  Confidential. 

Chemical.  (G)  Alkyl  phosphate  ester 
amine  salt. 

Use/Import.  (S)  Industrial  and 
consumer  softener  and  water  repellent 
for  leather.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  10,000  mg/ 
kg;  Irritation:  Skin — Slight,  Eye — Non- 
irritant. 

Exposure.  Processing:  dermal,  a  total 
of  4  workers. 

En  vironmental  Release/Disposal. 
Disposal  by  on-site  biological  treatment. 

PMN  84-1098 

Manufacturer  Georgia-Pacific 
Corporation. 

Chemical.  (G)  Acetal  interpoiymer. 

Use/Production.  (G)  Chemical 
stabilizer.  Prod,  range:  10,000-20,000  kg/ 

yr- 

Toxicity  Data.  Acute  oral:  2.5  g/kg; 
Irritation:  Eye — Slight  to  no  irritation; 
LCio— 4,000  ppm. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  4  hrs/da.  up  to  8 
da/yr. 

Environmental  Release/Disposal.  No 
relase. 

PMN  84-1099 

Importer.  Molecular  Rearrangement, 
Inc. 

Chemical.  (S)  4-anilino-4'-hydroxy  azo 
benzene. 

Use/Import.  (S)  Industrial  light 
sensitive  dyestuff  for  film.  Import  range: 
50-150  Ibs/yr. 
.  Toxicity  Data.  No  data  submitted. 

Exposure.  Use:  dermal. 

Environmental  Release  Disposal.  No 
release. 

Dated:  August  27.  1984. 

Linda  A.  Travers. 

Acting  Director  Information  Management 
Division. 

|FR  Doc  94-23048  Filed  8-30-84:  8;4S  am) 
BtLLtNG  COOE  6S60-50-M 


[OPTS-59169;  FRL-2662-4] 

Toxic  Substances;  Certain  Chemicals; 
Premanufacture  Exemption 
Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5[a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 


purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  exemptions, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 

DATE:  Written  comments  bv  September 
17,  1984, 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
•■|OPTS-59169]"  and  the  specific  TME 
number  should  be  sent  to;  Document 
.  Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division.  Office  of  Toxic 
=  Substances,  Environmental  Protection 
Agency,  Rm.  E-409.  401  M  Street.  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett. 
,  Premanufacture  .Notice  Managment 
'  Branch.  Chemical  Control  Division  (TS- 
_  794),  Office  of  Toxic  Substances, 
'  Environmental  Protection  Agency,  Rm. 
E-216,  401  M  Street,  SW^,  Washington, 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 

•  following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address, 

TME  84-78 

Close  of  Review  Period.  October  6, 
1984. 

Manufacturer.  Confidential, 

Chemical.  (G)  Modified,  maleated 
metal  resinate. 

Use/Production.  [S]  Industrial 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  on  the  TME 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers. 

En  vininmental  Release/Disposal. 
Less  than  0.2  kg/batch  released  to  water 
with  20  kg/batch  to  land.  Disposal  by 
.   sanitary  landfill  and  plant  air  oxidation 
I    lagoon. 

TME  84-79 

Close  of  Review  Period.  October  6, 
1984. 
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Manufacture.  Confidential. 

Chemical.  (G)  Alkyl  phosphate 
potassium  salt. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

Dated:  August  27. 1984. 

Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 

\n  noc  »4-23f49  riled  S-3a-*l.  8:45  am| 
BILUNG  CODE  »S6a-50-M 


[ER-FRL- 2662-8] 

Availability  of  Environmental  Impact 
Statements  Filed  August  20,  1984 
Through  August  24,  1984 

Responsible  .Agency.  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

EIS  No.  840378.  Draft.  AFS.  TX.  .\M.  OK. 
Cibola  National  Forest  and  Kiowa. 
Rita  Blanca.  Black  Kettle  and 
McClellan  Creek  National  Grasslands. 
Land  and  Resource  Management.  Due; 
December  10,  1984.  Contact:  C.  Phil 
Smith  (505)  766-2185. 

EIS  No.  840379.  Final,  FHW,  AR.  Pine 
Bluff  Railroad  Dem.onstration  Project, 
Jefferson  County.  Due:  October  1, 
1984,  Contact:  Paul  Pool  (501)  378- 
5355. 

EIS  No.  840380.  Draft,  EPA,  REG. 
Volatile  Organic  Liquid  Storage 
Tanks,  VOC  Emissions,  Standards  of 
Performance,  Due;  October  15. 1984, 
Contact:  James  Durham  (919)  541- 
5671. 

EIS  No.  840381.  Draft,  COE,  I  A, 

Mississippi  River  Lock  and  Dam  11 
Hydropcwer  Development,  Dubuque 
County,  Due;  October  15, 1984, 
Contact:  (309)  788-6361  EXT  5384. 

EIS  No.  840382,  Final,  BL\1.  .NV,  White 
Pine  Power  Project,  1500  MW  Coal- 
Fired  Electric  Generating  Station. 
Development,  Right-of-Way,  White 
Pine  County,  Due:  October  1, 1984, 
Contact:  Ed  Tilzey  (702)  784-5448. 

EIS  No.  840383,  Final,  AFS.  WA,  Early 
Winters  Alpine  Winter  Sports  Study, 
Ski  Development,  Permit.  Okanogan 
National  Forest.  Okanogan  County, 
Due:  October  1,  1984.  Contact: 
Michael  Lunn  (509)  422-2704. 

EIS  No,  8403B-i.  Draft.  COE.  NJ.  Molly 
Ann's  Brook  Flood  Control  Project, 


Passic  County,  Due;  October  15, 1984, 
Contact:  LouBenard  (212)  264-3609. 

EIS  No.  840385.  Draft,  COE,  NT,  VT, 
Narrows  of  Lake  Champlain  Federal 
Channel.  Maintenance  Dredging, 
Whitehall  to  Benson  Landing,  Due: 
October  15,  1984.  Contact;  Karen 
Gustina  (212)  264-^662. 

EIS  No.  840386,  DSuppl.  EPA,  SC, 
Georgetown  Harbor  Area.  Ocean 
Dredged  Material  Disposal  Site, 
Designation,  Georgetown,  Horry  and 
Eley  Counties,  Due:  October  15, 1984, 
Contact;  Theodore  Bistcrfe'.d  (404) 
881-3776. 

EIS  No.  840387,  Draft,  FHW,  NC,  Bogue 
Sound  (Third)  Bridge,  Construction, 
US  70  to  NC-58,  Carteret  County,  Due: 
October  15, 1964.  Contact;  Ken 
Bellamy  (919)  755-4346. 
Dated.  August  28.  1984 

Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 

\W  Doc  M-Z-tlSB  Filed  R-30-M  8  45  am) 
BILUNG  CODE  B56»-50-M 


1A-2-FRL- 2663-6] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Rnal 
Determinations 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Action. 

summary:  The  purpose  of  this  notice  is 
to  announce  that  between  August  1. 
1983.  and  June  30. 1984.  the  U.S. 
Environmental  Protection  Agency. 
Region  II.  issued  ten  final 
determinations  relative  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40CFR  52.21. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart.  (See  SUPPLEMENTARY 
INFORMATION) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Eng..  Chief.  Air  and 
Environmental  Applications  Section. 
Permits  Administration  Branch.  Office 
of  Policy  and  Management.  U.S. 
Elnvironmental  Protection  Agency, 
Region  II  Office.  26  Federal  Plaza,  Room 
432,  New  York,  New  York  10278,  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  has 
made  final  determinations  relative  to  the 
sources  listed  below: 
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Name  o<  applicant 


New  YofV  Qty  Dspartrnenl  o( 

Geooral  Services 

Aubim  Steel  Company.  Inc 

IBM 

ConsoAdaled  Gas  Suop^  Cof- 

poration 
Scnenog-Piough        Co»pofation 

(SPC) 
Procter  and  Gamble  Co 

Me*  Yorii  Poixer  Auttxjoly 


VIRCO      

Rocne  Products,  Inc    

Tispman  Speyer  Crown  Peallies 


T)(pe  o(  source 


instaHason  o»  two  750  KW  emeraency 

diesel  engines 

Expansion  ot  steel  hxnance  capacity  

Installation  ot  5  emergency  units 

Turtune  replacement  al  gas  transms- 

sxm  station 
Construction  ot  a  new  ort  and  gas-frred 

boiler  to  replace  old  '>qt«oment 
Request   lor   use   ol   natural    gas    as 

bac*  up  fuel  to  wooo-nred  tx)ilor 
700  MW  coal  and  reluse-fired  steam 

generating  facility 

New  petroleum  retirefy 

Cogeoer ation  faolity ._ 
Cogeneration  facility  ... 


New  Yoili.  NY 

I  Auburn,  NY 

'  Owego.  NY     „ 

Tompkins  County,  NY.. 

'  Ctiatham.  NJ 


Siaten  Island.  NY.. 


Arthur  Kill  Station,  Staien  Island,  ^fY.. 


St  Croa.  Virgin  islands , 

Manati,  Puerto  Rico 

375  Hudson  Street.  New  Yortt,  MY... 


Type  ol  tmal  action 


PSD  nonapplicaoility 


Final  PSC  permit   

Moa.fication  ol  PSO  permit 

Fmal  PSO  pernirt , 


Fmal  PSO  permit 

Modiftcalion  of  PSD  permit 

Denial  ot  PSD  permit 


Denial  ol  PSO  permit  axtention  rsquMt. 

Final  PSD  permil     

Final  PSD  permit  


Data  of  final  action 


Sept.  13.  1963, 

Sept,  27.  1S83 
Oct  12.  1983. 
Oct  31.  1983, 

Nov  22,  1983. 

I*>y  25,  1983, 

Fab  8,  1w4, 

Mar  30.  1984 
June  12.  1964 
June  12,  1964 


The  notice  contains  only  a  list  of  the 
sources  which  have  received  final 
determinations.  Copies  of  these 
determinations  and  related  materials 
are  available  for  public  inspection  at: 
Environmental  Protection  Agency. 
Region  II  Office,  Permits  Administration 
Branch,  Office  of  Policy  and 
Management.  26  Federal  Plaza,  Room 
432,  New  York,  N'ew  York  10278  (212) 
264-4711. 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  Part  124).  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(21ofthe  Act,  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  August  22. 1984. 
Richard  T.  Dewling, 

Acting  Regional  Administrator. 

|FB  Doc  84-23197  Filed  »-30-84;  8:45  am| 
BILLING  COOE  8560-SO-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  July  16- 
17, 1984 

In  accordance  with  §  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  Committee's 
Policy  Directive  issued  at  its  meeting 
held  on  July  16-17. 1984, > 

The  following  domestic  policy 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York: 


'  The  Record  of  policy  actions  of  the  Committee 
for  the  meeting  of  |uly  16-17,  1984,  is  filed  as  part  of 
the  original  document.  Copies  are  available  upon 
request  to  The  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  D.C.  20551. 


The  information  reviewed  al  this  meeting 
suggests  that  the  expansion  in  economic 
ar.tivity  is  continuing  at  a  strong  pace,  but 
there  are  indications  of  moderation  in  some 
sectors  In  May  and  Iiine.  industrial 
production  and  retail  sales  expanded  further, 
though  at  a  somewhat  slower  pace  than 
earlier  in  the  year  Nonfarm  payroll 
employment  rose  substantially  further  in  both 
months  and  the  civilian  unemployment  rate 
fell  to  7.1  percent  in  June.  Housing  starts 
declined  in  May  to  a  rate  appreciably  below 
the  average  in  the  first  fourth  months  of  1984. 
Information  on  outlays  and  spending  plans 
continues  to  suggest  strength  in  business 
fixed  investment.  Since  the  beginning  of  the 
year,  average  prices  and  the  index  of  average 
hourly  earnings  have  risen  more  slowly  than 
in  1983. 

Ml  grew  rapidly  in  May  and  June  after 
having  changed  little  in  April,  while  M2 
continued  to  expand  moderately  M3  growth 
slowed  somewhat  in  June  but  was  relatively 
strong  over  the  second  quarter.  From  the 
fourth  quarter  of  1983  through  |une.  Ml  grew 
at  a  rate  somewhat  below  the  upper  limit  of 
the  Committee's  range  for  1984;  M2  increased 
at  a  rate  a  little  below  the  midpoint  of  its 
longer-run  range,  while  M3  expanded  at  a 
rate  above  the  upper  limit  of  its  range.  Total 
domestic  nonfinancial  debt  continued  to  grow 
in  the  second  quarter  at  a  pace  above  the 
Committees  monitoring  range  for  the  year, 
reflecting  very  large  government  borrowing 
along  with  strong  private  credit  growth. 
Interest  rates  have  fluctuated  considerably 
since  the  May  meeting  of  the  Committee.  " 
Financial  markets  were  affected  by  concerns 
arising  from  international  debt  problems.  On 
balance,  rates  on  private  short-term 
securities  rose  further,  while  rates  on 
Treasury  bills  were  about  unchanged;  in  long- 
term  debt  markets,  rates  on  most  private 
obligations  changed  little  while  those  on 
Treasury  bonds  declined. 

The  foreign  exchange  value  of  the  dollar 
against  a  trade- weighted  average  of  major 
foreign  currencies  has  risen  considerably 
further  since  mid-May  to  a  level  above  its 
peak  in  eariy  January.  The  merchandise  trade 
deficit  rose  further  in  April-May  compared 
with  the  first  quarter:  an  increase  in  oil  and 
non-oil  imports  exceeded  a  slight  rise  in 
exports. 

The  Fsderal  Open  Market  Committee  seeks 
to  foster  monetary  and  financial  conditions 
that  will  help  to  reduce  inflation  further, 
promote  growth  in  output  on  a  sustainable 
basis,  and  contribute  to  an  improved  pattern 


of  international  transactions.  In  furtherance 
of  these  objectives  the  Committee  agreed  at 
this  meeting  to  reaffirm  the  ranges  for 
monetary  growth  that  it  had  established  in 
January:  4  to  8  percent  for  Ml  and  6  to  9 
percent  for  both  M2  and  M3  for  the  period 
from  the  fourth  quarter  of  1983  to  the  fourth 
quarter  of  1984.  The  associated  range  for  total 
domestic  nonfinancial  debt  was  also 
reaffirmed  at  8  to  11  percent  for  the  year  1984. 
It  was  anticipated  that  M3  and  nonfinancial 
debt  might  increase  at  rates  somewhat  above 
the  upper  limits  of  their  1984  ranges,  given 
developments  in  the  first  half  of  the  year,  but 
the  Committee  felt  that  higher  target  ranges 
would  provide  inappropriate  benchmarks  for 
evaluating  longer-term  trends  in  M3  and 
credit  growth.  For  the  1985  the  Committee 
agreed  on  tentative  ranges  of  monetary 
growth,  measured  from  the  fourth  quarter  of 
1984  to  the  fourth  quarter  of  1985.  of  4  to  7 
percent  for  Ml.  6  to  8V4  percent  for  M2,  and  6 
to  9  percent  for  M3.  The  associated  range  for 
nonfinancial  debt  was  set  at  8  to  11  percent. 

The  Committee  understood  that  policy 
implementation  would  require  continuing 
appraisal  of  the  relationships  not  only  among 
the  various  measures  of  money  and  credit  but 
also  between  those  aggregates  and  nominal 
GNP.  including  evaluation  of  conditions  in 
domestic  credit  and  foreign  exchange 
markets. 

In  the  short  run.  the  Committee  seeks  to 
maintain  existing  pressures  on  reserve 
positions.  This  action  is  expected  to  be 
consistent  with  growth  in  Ml.  M2.  and  M3  at 
annual  rates  of  around  5Va,  7V2.  and  9  percent 
respectively  during  the  period  from  June  to 
September,  Somewhat  greater  reserve 
restraint  would  be  acceptable  in  the  event  of 
more  substantial  growth  of  the  monetary 
aggregates,  while  somewhat  lesser  restraint 
might  be  acceptable  if  growth  of  the 
monetary  aggregates  slowed  significantly.  In 
either  case,  such  a  change  would  be 
considered  only  in  the  context  of  appraisals 
of  the  continuing  strength  of  the  business 
expansion,  inflationary  pressures,  financial 
market  conditions,  and  the  rate  of  credit 
growth.  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
pursuit  of  the  monetary  objectives  and 
related  reserve  paths  during  the  period  before 
the  next  meeting  is  likely  to  be  associated 
with  a  federal  funds  rate  persistently  outside 
a  range  of  8  to  12  percent. 
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By  order  of  the  Federal  Open  Market 
Committee,  August  27, 1984. 
Stephen  H.  Axilrod, 

Secretary 

I  |FR  Doc  8^23142  FUwl  S-XMM.  B.4S  ami 
BILLING  COOC  e210-O1-M 
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DeMotte  Bancorp,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  el  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
Septemljer  21,  1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  'Vice  President)  230 
Souith  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  DeMotte  Bancorp,  Demotte, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Demotte 
State  Bank,  Demotte,  Indiana. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Volunteer  Bancshares.  Inc., 
Jackson,  Tennessee:  to  acquire  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  to  Milan  Banking 
Company,  Milan,  Tennessee:  and  to 
merge  with  First  Selmer  Bancshares. 
Inc..  Selmer,  Tennessee,  thereby 
indirectly  acquiring  First  National  Bank 
of  Selmer,  Selmer,  Tennessee. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vjce  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 


1.  Financial  Bancorp.  Inc.,  Trinidad, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  90  percent  of  the 
voting  shares  of  Trinidad  National  Bank, 
Trinidad.  Colorado. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222;    - 

1.  Overton  Bancshares,  Inc.,  Fort 
Worth.  Texas;  to  acquire  80  percent  of 
the  voting  shares  of  the  following  banks: 
Ridglea  National  Bank,  Fort  Worth. 
Texas,  and  First  National  Bank 
Mansfield,  Mansfield,  Texas, 

2.  University  Bancorporation,  Inc., 
College  Station,  Texas;  to  become  a 
bank  hglding  company  by  acquiring  80 
percent  of  the  voting  shares  of 
University  National  Bank,  College 
Station.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System  August  27. 1984. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  B^-23144  Filed  »-30-M.  &4S  •ia| 
BILLING  CODC  SJItMII-M 


First  Wisconsin  Corp.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c](8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  20, 
1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Wisconsin  Corporation, 
Milwaukee.  Wisconsin:  to  engage  de 
novo  through  its  subsidiary,  Elanco 
Investment  Services' Inc.,  Milwaukee, 
Wisconsin,  in  brokerage  services  and 
related  securities  credit  activities. 
Notice  is  for  approval  to  expand  the 
geographic  scope  of  actixnties  to  include 
the  entire  United  States. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  August  27.  1984 

James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  t)oc  84-231*3  F^led  S-30-M  «4f  ami 
BILUNO  CODE  «21»-01-H 


Midland -Bank  PLC;  Appticatton  to 
Engage  de  Novo  Hi  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  "225.21(a)  of  Regulation 
Y  (12  CFR  225.?J(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processmg,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  theii*  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompenied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  20, 
1984. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California,  94105: 

1.  Midland  Bank  P!c.  London, 
England;  to  engage  de  novo  through  its 
subsidiary.  Midland  International  Trade 
Services  (USA)  Corporation,  New  York, 
New  York,  in  making  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  for  its  own  account  or  for  the 
account  of  others,  including  but  not 
limited  to  the  businesses  of  commercial 
finance,  factoring  and  asset  based 
financing,  and  including  the  secured  and 
unsecured  financing  of  trade,  commodity 
and  construction  activities, 
domestically,  abroad,  and  in 
international  commerce. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  27, 1984. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

iFR  Doc  84-231 «  Filed  S-30-84:  0:45  am) 
BILUNG  CODE  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  August  24. 


Public  Health  Service 

Health  Resovrces  and  Senrices 
Administration 

Subject:  Requirements  to  Disclose  HMO 
Financial  Information  to  Members 
(0915-0064) — extension/no  change 

Respondents:  Health  maintenance 
organizations 

0MB  Desk  Officer:  Fay  S.  ludicello 

National  Institutes  of  Health 

Subject:  Evaluation  of  NCI  Training  of 
Maxillofacial  Prosthodontists — new 
collection 
Respondents:  NCI  sponsored 

prosthodontists 
Subject:  Evaluation  of  Statewide 

Hypertension  Programs — new 

collection 
Respondents:  Hypertension  program 

administrators  and  service  providers 
Subject:  University  of  Iowa's  65+  Rural 

Health  Study  Final  Household 

Interview — new  collection 
Respondents:  Individuals  participating 

in  the  epidimiologic  study  on  aging  in 

Iowa 
Subject:  Yale  University's  Health  and. 

Aging  Project  Final  Household 

Interview — new  collection 
Respondents:  Individuals  participating 

in  the  epidemiologic  study  on  aging  in 

New  Haven,  Connecticut 
Subject:  East  Boston  Neighborhood 

Health  Center's  Senior  Health  Project 

Final  Household  Interview — new 

collection 
Respondents:  Individuals  participating 

in  the  epidemiologic  study  on  aging  in 

East  Bostoa  Massachusetts 
Subject:  Iowa  65+  Rural  Health  Study 

Substudy  *3  'Iowa  Bereanement 

Substudy"— new  collection 
Respondents:  Individuals  participating 

in  the  epidemiologic  study  on  aging  in 

Iowa 
Subject:  Yale  University's  Health  and 

Aging  Project  Substudy  #3 

"Adjustment  to  Widowhood"— new 

collection 
Respondents:  Individuals  participating 

in  the  epidemiologic  study  on  aging  in 

New  Haven,  Connecticut"^ 
OMB  Desk  Officer:  Fay  S.  ludicello 

Centers  for  Disease  Control 

Subject:  National  Disease  Surveillance 

Program— II  Case  Summaries  (0920- 

0004)- revision 
Respondents:  State  and  territorial  health 

departments 
Subject:  Uranium  Miners — Low  Dose 

Investigation  Follow  up  Survey — new 

collection 
Respondents;  Uranium  miners  who  were 

examined  by  the  Public  Health 

Service  between  1950  and  1960. 
OMB  Desk  Officer:  Fay  S.  ludicello 


Alcohol,  Drug  Abuse  and  Mental  Health 
Administration 

Subject:  Preliminary  Study  of 

Commonalities  Underlying  the 

Addicative  Process— new  collection 
Respondents:  Individuals 
Subject:  Epidemiologic  Catchment  Area 

Program— UCLA  Site  (0930-0088)— 

extension/no  change 
Respondents;  Individuals 
Subject:  Community  Support  Program 

Client  Follow  up  Study  (093O-O097)— 

extension/no  change 
Respondents:  Individuals,  State  and 

local  governments 
OMB  Desk  Officer:  Fay  S.  ludicello 

Health  Care  Financing  Administration 

Subject:  Quarterly  Periodic  Interim 

Payment  (PIP)  Report— existing 

collection 
Respondents;  Medicare  fiscal 

intermediaries 
Subject;  Information  Collected  on 

Provider  Refunds,  Section  3401  of 

Intermediary  Manual,  and  Section 

7080  of  Carrier  Manual — new 

collection 
Respondents:  Health  care  providers 

participating  in  Medicare  Revision 
Subject:  Revision  to  the  Medicaid  State 

Plan  Preprint.  Supplement  9  to 

Attachment  267  for  Transfer  of 

Resources  (0938-0193)— revision 
Respondents:  Medicaid  State  agencies 
Subject:  End  Stage  Renal  Disease 

Medical  Information  System  (0938- 

0064)— revision 
Respondents:  End  stage  renal  disease 

facilities 
Subject:  End  Stage  Renal  Disease  Billing 

Supplement  Form  (0938-0230)— 

revision 
Respondents:  End  stage  renal  disease 

facilities 
Subject:  Departmental  Clinical  Lab 

Survey  Report  Form  (0938-0032)— 

existing  collection 
Respondents:  State  survey  agencies 
Subject:  Blood  Bank  Inspection 

Checklist  (0938-0170)— existing 

collection 
Respondents:  State  survey  agencies 
Subject:  Preclearance  of  Information 

Collection  for  Evaluation  of  the 

Social/Health  Maintenance 

Organizations  (S/HMO) 

Demonstrations — new  collection 
Respondents:  Social  health  maintance 

organizations 
OMB  Desk  Officer;  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  Representative  Payee  Custody 
Report  (Conditional  Approval) — new 
collection 

Respondents:  Parents  and  spouses  with 
custody  of  beneficiaries 


Subject:  Statement  of  Care  and 

Responsibility  for  Beneficiary  (096O- 
0109 J — extension  no  change 

Respondents:  Individuals  and 
institutions  having  custody  of 
beneficiaries 

Subject:  Statement  of  Employer  (0960- 
0030) — extension  no  change 

Respondents:  Certain  employees  paying 
wages 

OMB  Desk  Officer:  Robert  j.  Fishman 

Office  of  the  Secretary 

Subject:  A  Comparison  of  Private  and 

Public  Social  Services  Programs — new 

collection 
.  Respondents:  State  or  local 

governments,  businesses,  non-profit     - 

institutions 
OMB  Desk  Officer:  Robert  J.  Fishman 

Office  of  liuman  Development  Services 

Subject:  Referral  for  \VI\  Registration 

(Individuals)  (IM-3)  (0980-0111)— 

extension/no  change 
Respondents:  State  governments 
OMB  Desk  Officer:  Robert  ].  Fishman 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HUS  Reports 
Clearance  Officer  on  202-245-6311. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building.  Room  3208. 
j  .      Washington.  DC  20503.  ATTN:  (name 
•|        of  OMB  Desk  Officer) 
Date:  August  24,  1984. 
Robert  F.  Sermier, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

|FR  Dot  fH-23174  Filed  ft-M-»4  8:45  ara| 
BILLING  CODE  41S0-04-M 

i        

Food  and  Drug  Administration 
IDocketNo.  84G-01911 

Amerace  Corp.;  Filing  of  Petition  for 
Affirmation  of  GRAS  Status;  Correction 

AGENCY:  Food  and  Drug  Administration. 
'     action:  Notice:  correction. 

summary:  The  Food  and  Drug 

'    Administration  (FDA)  is  correcting  the 
notice  that  announced  that  Amerace 
Corp.  had  filed  a  petition  (GRASP 
3G0285)  proposing  affirmation  that  an 
insoluble  lactase  enzyme  preparation  is 
generally  recognized  as  safe  (GRAS)  for 
use  in  making  lactose  hydrolyzed  whey, 
lactose  hydrolyzed  whey  permeate,  and 
lactose  hydrolyzed  milk  permeate.  The 
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notice  was  published  in  the  Federal 

Register  of  June  18. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  Prunier.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW  , 
Washington,  DC  202204,  202-426-5487 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-16157  appearing  at  page  24952 
in  the  Federal  Register  qpvlonday.  June 
18.  1984.  the  following  corrections  are 
made  in  the  third  column  under 

"SUPPLEMENTARY  INFORMATION":  (1)  in 

the  fifth  and  sixth  lines  from  the  bottom 
of  the  first  paragraph.  "Aspergillus 
niger"  is  corrected  to  read  "Aspergillus 
oryzae"  and  (2)  in  the  next  to  the  last 
line  and  the  last  line  in  the  first 
paragraph,  "whey  permeate,  and  milk 
permeate"  are  corrected  to  read  "lactose 
hydrolyzed  whey  permeate,  and  lactose 
hydrolyzed  milk  permeate". 

Dated:  August  23.  1984. 
Taylor  M.  Quinn, 

Acting  Director  Center  for  Food  Safety  and 

Applied  Nutrition. 

\yp  Dor,  S4-2315;  Filed  &-30-M.  8:45  am) 
BILLING  CODE  41M>-01-M 


[Docket  No.  82P-02521 

Power  Technology  Inc.;  Availability  of 
Approved  Variance  for  Laser-Aimed 
Firearms 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (F'DA)  is  announcing 
that  an  extension  of  a  variance  from  the 
performance  standard  for  laser  products 
has  been  approved  by  FDA  s  Center  for 
Devices  and  Radiological  Health 
(CDRH)  for  an  alignment  laser  product 
termed  "laser-aimed  firearm" 
manufactured  by  Power  Technology, 
Inc.  The  electronic  product  is  intended 
to  be  mounted  onto  a  customer-supplied 
weapon  and.  as  an  alignment  device, 
will  aid  in  improving  aiming  speed  and 
accuracy. 

DATES:  The  variance  became  effective 
January  19. 1983,  and  ended  January  19. 
1984.  The  extension  of  the  variance  was 
approved  on  April  20. 1984,  and  ends 
January  19. 1989. 

ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  E.  Conklin.  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration.  Rockville.  MD 
20857.  301^43-4874. 


SUPPLEMENTARY  INFORMATION:  Under 
§  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
FDA  has  granted  Power  Technology, 
Inc.,  P.O.  Box  9769.  Little  Rock.  AR 
72219.  an  extension  of  its  variance  from 
certain  provisions  of  the  perform^ance 
standard  for  laser  products  for  its  laser- 
aimed  firearm  product  line. 

The  specific  requirements  of  the 
standard  for  which  a  variance  has  been 
granted  pertain  to  the  performance 
features  of  a  remote-control  connector 
(§  1040.10(f)(3)),  key  control 
(§  1040.10(f)(4)).  emission  indicator 
(§  1040.10(f)(5)(ii)).  and  beam  attenuator 
(§  1040.10(f)(6)).  All  other  provisions  of 
the  performance  standard  remain 
applicable  to  the  product.  CDRH 
considers  the  laser-aimed  firearm  to  be 
a  surveying,  leveling,  or  alignment  laser 
product  as  defined  in  §  1040.10(b)(35). 
Thus,  the  product  is  required  to  comply 
with  all  provisions  of  §  1040.11(b). 
inlcuding  the  emission  radiant  power 
limit  of  5  milliwatts  between  400 
nanometers  and  710  nanometers.  The  5- 
v^ar  extension  of  the  variance  will 
dllow  for  the  continuing  distribution  of 
this  product  into  commerce. 

CDRH  has  determined  that  (a)  The 
requirements  of  5§  1040.10(f)(3).  (4). 
(5)(ii).  and  (6)  are  not  appropriate  for  the 
product:  and  (b)  suitable  means  of 
radiation  safety  and  protection  are 
provided  by  constraints  on  the  physical 
and  optical  design  and  on  the  labeling  of 
the  product.  The  laser  system 
incorporated  into  the  laser-aimed 
firearm  can  be  turned  on  only  by  using  a 
normally  off  momentary  switch  whose 
actuation  is  significantly  distinct,  but 
not  necessarily  physically  separate, 
from  the  trigger  action  of  the  weapon 
Itself  to  prevent  inadvertent  firing  of  the 
weapon.  In  addition,  labels  and 
instructions  that  are  provided  to  users  of 
laser-aimed  firearms,  servicing  dealers, 
and  distributors  are  required  to  include 
adequate  information  and  instructions 
to  assure  that  individuals  who  are 
untrained  in  the  safe  use  of  lasers  can 
use  the  product  safely. 

Power  Technology.  Inc..  is  to  establish 
and  maintain  current  records  with 
respect  to  the  radiation  safety  of  the 
laser-aimed  firearms,  especially  with 
regard  to  those  sold  to  the  general 
public.  These  records  are  to  include 
copies  of  all  written  communications 
between  the  manufacturer  and  dealers, 
distributors,  and  purchasers  concerning 
radiation  safety  including  complaints, 
investigations,  instructions,  or 
explanations  affecting  the  use.  repair. 
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adjustment  maiatenance,  or  testing  of 
the  listed  product.  Therefore,  on  April 
20. 1984.  FDA  approved  the  requested 
extension  by  letter  to  the  manufacturer 
from  the  Deputy  Director,  CDRH.  The 
variance  will  terminate  on  January  19, 
1989. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  product  shall  bear 
on  the  certification  label  required  by 
§  1010.2(a)  (21  CFR  1010.2(a))  a  variance 
number,  which  is  the  docket  number 
appearing  in  the  heading  of  this  notice, 
and  the  effective  date  of  the  variance. 

In  accordance  with  §  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  24, 1984. 
Maurice  O.  Kinstow, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FK  Doc  a4-Z31SO  Filed  8-30-84:  8:«S  am) 
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Office  of  Human  Oeveloptnent 
Services 

Meeting;  Advisory  Board  on  Ctiild 
Abuse  and  Neglect 

Agency  Holding  the  Meeting: 
Administration  for  Children,  Youth  and 
Families. 

Time  and  Date:  9:00  a.m.  to  5:30  p.m.— 
Thursday,  September  27, 1984. 

Place:  Department  of  Transportation, 
7th  and  D  Streets,  SW.,  Washington, 
D.C.,  Room  6332/4/6. 

Status:  Advisory  Board  meetings  are 
open  for  public  observation.  However, 
because  of  security  precautions  at  all 
Government  buildings,  persons  wishing 
to  attend  the  meeting,  but  who  do  not 
have  Government  identification,  should 
call  the  contact  person  listed  below  for 
information  about  access  to  the  building. 

Matters  to  be  Considered:  At  this 
meeting,  the  Advisory  Board  will 
discuss  the  status  of  the  Child  Abuse 
and  Neglect  Legislation;  a  briefing 
presented  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  on  the  National  Center  on 
Child  Abuse  and  Neglect;  Fiscal  Year 
1985  Plans  for  Discretionary  Child 
Abuse  and  Neglect  Activities;  Fiscal 
Year  1984  Discretionary  Grants  to 
States;  Status  of  a  Coordination  Effort 
Between  the  Office  of  Juvenile  Justice 
and  Dehnquency  Prevention  and  the 
National  Center  on  Child  Abuse  and 


Neglect;  Results  of  the  Children's  Trust 
Fund  Symposium  held  on  June  21  and 
other  current  child  abuse  and  neglect 
activities. 

Contact  Person  for  More  Information: 
Arlene  Taylw,  National  Center  on  Child 
Abuse  and  Neglect.  P.O.  Box  1182. 
Washington,  D.C.  20013;  (202)  245-2840. 

Dated:  August  24.  1984. 
Philip  Jannack. 
HDS  Committee  Management  Officer. 

|FR  Doc  S4-23172  Filed  8-30-84, 8:«5  iml 
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Heattt)  Resources  and  Services 
Administration 

Health  Maintenance  Organizations 

agency:  Pubhc  Health  Service,  Health 
Resources  and  Services  Administration, 
HHS. 

action:  Notice;  qualified  health 
maintenance  organizations. 


summary:  This  notice  sets  forth  the 
names,  addresses,  service  areas,  and 
dates  of  qualification  of  entities 
determined  by  the  Secretary  to  be 
federally  qualified  health  maintenance 
organizations  (HMOs). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Seubold,  Ph.D.,  Associate 
Director  for  Health  Maintenance 
Organizations,  Bureau  of  Health 
Maintenance  Organizations  and 
Resources  Development,  Room  9-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857  (301)  443- 
4106. 

SUPPLEMENTAL  INFORMATION: 

Regulations  (42  CFR  110.805(d))  issued 
under  Title  XUI  of  the  Public  Health 
Service  Act  (the  Act)  require  that  a  list 
and  description  of  all  newly  qualified 
HMOs  be  published  on  a  periodic  basis 
in  the  Federal  Register.  This  notice  is  an 
accumulation  of  information  regarding 
those  HMOs  that  have  been  qualified 
since  the  last  such  list  was  published  on 
July  13, 1984.  There  are  three  categories 
of  quahfied  HMOs:  operational, 
transitionally  qualified,  and 
preoperational  (see  42  CFR  110.602  and 
110.603). 

The  following  entities  have  been 
determined  to  be  qualified  HMOs  under 
Section  1310(d)  of  the  Act  (42  U.S.C. 
300e-9(d)):  (OperaUonal  Qualified 
Health  Maintenance  Organizations:  42 
CFR  110.603(a)). 

1.  Maxicare  Health  Insurance 
Company  (Individual  Practice 
Association  Model,  see  section 
1310(b)(2)(A)  of  the  Act).  732  North 
Jackson  Boulevard.  Milwaukee, 
Wisconsin  53202.  The  service  ar»a  for 
the  Milwaukee/Waukesha  regional 


component  comprises  the  following  zip 
codes: 

53005  53150  53214 

53007  53151  53215 

53012  63154  53216 

53022  53172  53217 

53024        N  53186  53218 

53029  53202  53219 

53046  53203  53220 

53051  53204  53221 

53072  53205  53222 

53074  53206  53223 

53080  53207  53224 

53089  53208  5322S 

5J092  53209  53226 

53103  53210  53227 

53110  53211  53228 

53130  53212  53233 

53132  53213 

The  service  area  for  the  Appleton/ 
Sheboygan  regional  component 
comprises  the  following  zip  codes: 


53001 
53011 
53013 
53014 
53015 
53023 
53042 
53061 
53070 
53073 
53076 

saoBi 

53085 


53088 
54129 
54232 
54245 
54106 
54113 
54130 
54136 
54150 
54169 
54170 
54911 
54914 


54915 
54831 
54940 
54942 
54944 
54947 
54949 
54950 
54951 
54952 
54961 
54983 


Date  of  qualification:  June  8, 1984. 

2.  Group  Health  of  Spokane,  Inc.  (Staff 
Model,  see  section  1310(b)(1)  of  the  Act), 
Great  Western  Freeway  Plaza  Building, 
W.  1500  4th  Avenue,  Spokane. 
Washington  99204-1639.  On  June  30. 
1983,  the  Group  Health  Cooperative  of 
Puget  Sound,  Inc.  (GHC),  a  not-for-profit 
corporation,  purchased  substantially  all 
of  the  assets  and  business  of  INA 
Healthplan  of  Washington.  Inc. 
(INAHW),  a  federally  qualified,  for- 
profit  HMO.  On  the  date  of  purchase, 
the  assets  and  business  of  INAHW  were 
transferred  to  Group  Health  of  Spokane, 
Inc.  (GHS),  a  wholly-owned  affiliate  of 
GHC  certified  to  operate  as  a  not-for- 
profit  HMO  by  the  State  of  Washington, 
effective  July  1. 1983.  Subsequendy.  the 
not-for-profit  GHS  was  approved  for 
Federal  qualification,  and  the  Federal 
qualification  for  INAHW  was 
voluntarily  relinquished.  The  service 
area  comprises  all  of  Spokane  County 
and  zip  codes  99008,  99013,  99029.  and 
99034. 

Date  of  qualification:  June  20, 1984. 

3.  Virginia  Health  Plan.  Inc.  (Direct 
Contract  Model,  see  section 
1310(b)(2)(B)  of  the  Act).  8550  Lee 
Highway,  Suite  600.  Fairfax,  Virginia 
22031.  The  service  area  comprises  the 
counties  of  Arlington,  Fairfax,  and  Price 
Wilhara,  and  the  cities  of  Alexandria, 
Fairfax,  Falls  Church,  Manassas,  and. 
Manassas  Park. 
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Date  of  qualification:  June  27.  1984 

4.  HMO  of  Kansas,  Inc.  (Direct 
Contract  Model,  see  section 
1310(b)(2)(B)  of  the  Act),  P.O.  Box  110. 
Topeka.  Kansas  66601.  The  service  area 
for  tne  Topeka  regional  component 
comprises  the  following  zip  codes  in  the 
following  towns; 


Auburn _ 

6©40? 
66490 
66413 

Berrytoo „ 

Burlmgame _ 

CaftKxxJale 

Delia 

Demson 

Dover . 

Eskndge   , 

66414 
66418 
66419 
6642C 

Grantville 

... .„.«„.„„  .„4.„ 

66429 

Harveyviile 

66411 

Moyt _.. 

Lecompton , 

66050 

Mapte  Hill     

66  507 

Ma/etta 

66509 

Menden 

OsKaloosa 

Ovefbroc* 

Ozawkie 

Pauline 

66070 
66619 
66073 

Perry   _.. _., 

RossviHe 

SI  Marys 

66536 

Scrantoo „. 

66537 

Stiver  Lake    

Tecumaeli    

66539 

Topeka 

66601 

Topoka 

Topeica 

66603- 
66612 
66614 

Valley  Fads 

66618 

Wakarusa 

66546 

The  service  area  for  the  Wichita  regional 
component  comprises  the  following  zip  codes 
in  the  following  towns: 


Andale 

AnOover 

Augusta _.. 

Beaumont    . 
Belle  Ptaine 

Bentley   

Bemoo „. 

Burns „ 

Burrton 

Cassoday. 

Cneney.. 


Clearwater .. 
Coiwich 


Conway  Spnnga.. 

DeGrafI  

Dertiy  

Dougiaaa 

EIDorado „. 

Elberg  ^ 

Garden  Plain  ..„., 

Goddard 

Greeriwich 

Halstead _.... 

H«v»o._ 

Haverhill 

HayaviHe _ 

Kechi 

Latham 

Leon   

Maize _._...„... 

Mav^iek) 

M  (ton  

Mount  Hope », 

Muivane    ^ 

Murdock         , 

McConnell  AFB..., 

Newton  ^ 

North  Newton , 

NE  Wichita  „ 


67001 
67002 
67210 
67012 
67013 
67016 
67017 
66640 
67020 
66842 
67025 
67026 
67030 
67031 
66640 
6^037 
67039 
67042 
67041 
67050 
67053 
67055 
67056 
67543 
67042 
67060 
67067 
67072 
67074 
67101 
67103 
67106 
67108 
67110 
67111 
67221 
87114 
67117 
67230. 
67238 


Oitlort ; „ 67119 

P«* „ 67 1 20 

Potwin ^ .,.., ...... 67123 

Reeca ^ 67045 

Rock _„ „ 67131 

Rosam 67132 

Rosehill         67133 

Sedgwick        ..______ _ 67135 

Towafxla     67144 

Udali           67146 

Valley  Center  .„_„ _.._....___„_„...„___.„.„._....  67147 

Vida „_. . 67149 

WeMngton .- 67152 

Whitewater ,     ,             ,  .  67154 

Wchita 67201- 

67220 

Wichita 67223 

Wichit* 67226- 

67228 
Wichita 67231  - 

67233 
Wichita. — „ 67235 

67236 

Wonsew 66801 

'«» ~ 67585 


Date  of  qualification:  July  20,  19&4, 
(Transitionally  Qualified  Health  Maintenance 
Organizations:  42  CFR  110.603(b)) 

5.  SHARE  Health  Plan  of  Iowa.  Inc. 
(Direct  Contract  Model,  see  section 
1310(b)(2)(B)  of  the  Act),  950  Office  Park 
Road,  Suite  200,  West  Des  Moines,  Iowa 
50265.  The  service  area  comprises  Polk 
County  and  Warren  County. 

Date  of  qualification:  June  20,  1984 
(Preoperational  Qualified  Health 
Maintenance  Organizations:  42  CFR 

110.603(c]] 

6.  Health  Plan  of  Mid  America 
(Individual  Practice  Association  Model. 
see  section  1310(b)(2)(A)  of  the  Act), 
4510  Bellview,  Suite  104,  Kansas  City, 
Missouri  64111,  The  service  area 
comprises  the  counties  of  Johnson, 
Leavenworth,  and  Wyandotte  in 
Kansas;  the  counties  of  Jackson,  Clay, 
and  Platte  in  Missouri;  and  zip  codes 
64087  and  64102  in  Cass  County, 
Missouri, 

Date  of  qualification  July  24.  1984 

(Qualified  Regional  Components:  42  CFR 
110.603(eJ] 

7.  HMO  of  Florida,  Orlando  (Direct 
Contract  Model,  see  section 
1310(b)(2)(B)  of  the  Act),  an  operational 
qualified  regional  component  of  HMO  of 
Florida,  Jacksonville,  Florida  32216.  The 
service  area  comprises  the  counties  of 
Orange,  Osceola,  and  Seminole;  zip 
codes  32711,  32726,  32727,  32757,  32778, 
and  32784  in  Lake  County;  and  zip  codes 
32780,  32815,  32901,  32903,  32920,  32922, 
32925,  32931,  32935,  32937,  32952.  32955. 
and  32959  in  Brevard  County. 

Date  of  qualification:  June  4. 1984 

8.  Maxicare — Northern  California 
(Individual  Practice  Association  Model. 
see  section  1310(b)(2j(A)  of  the  Act),  an 
operational  qualified  regional 
component  of  Maxicare.  Hawthorne. 
California  902,50.  The  service  area 


comprises  San  Francisco  County.  San 
Mateo  County,  Santa  Clara  County. 
Alameda  County,  and  Contra  Costa 
County 

Date  of  qualification:  July  3. 1984 

Files  containi^;ig  detailed  information 
regarding  qualified  HMOs  will  be 
available  for  public  inspection  between 
the  hours  of  8:30  a.m.  and  4:30  p.m.  on 
Tuesdays  and  Thursdays,  except  for 
Federal  holidays,  In  the  Office  of  Health 
Maintenance  Organizations,  Bureau  of 
Health  Maintenance  Organizations  and 
Resources  Development,  Department  of 
Health  and  Human  Services,  Rm.  9-11, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

Questions  about  the  qualification 
review  process  or  requests  for 
information  about  qualified  HMOs 
should  be  sent  to  the  same  office. 

Dated:  August  27,  1984 
lohn  H.  Kelso, 

A  cling  A  dministrotor. 

;FR  Doc  84-23196  Filed  8-30-84  845  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-«4- 14391 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD 
action:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act,  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 

to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to 
Robert  Neal,  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.W.,  Washington,  D.C  20410.  telephone 
(202)  755-6050.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 


'  1 
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information  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  [7]  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  coUeciton  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  ONffi  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
O.MB  may  be  obtained  from  David  S. 
Cristy,  Acting  Reports  Management 
Officer  for  the  DepartmenL  His  address 
and  telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
dt  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Public  Housing  Manager 

Certification  Compliance 
Office:  Public  and  Indian  Housing 
Form  number.  None 
Frequency  of  submission:  Annually 
Affected  Public:  State  or  Local 

Governments 
Estimated  burden  hours:  1.500 
Status:  New 
Contact:  Odessa  W.  Burroughs.  HUD, 

(202)  472-^703;  Robert  Neal,  OMP 

(202)  39S-7316 

Proposal.  Community  Development 

Block  Grant  Small  Cities  Apphcation 

Package 
Office:  Community  Planning  and 

Development 
Form  number.  HUD-4124 
Frequency  of  submission:  Annually 
Affected  Public:  State  or  Local 

Governments 
Estimated  burden  hours:  20.000 
Status:  Reinstatement 
Contact:  Cornelia  B.  Robertson.  HUD 

(202)  755-6322;  Robert  Neal.  OMB 

(202)  395-7316 
Proposal:  Funding  Formula  Data 

Collection  Forms 
Office:  Public  and  Indian  Housing 
Form  number  HUD-52720.  52720A, 

52720a  52720C.  52720D.  52721. 

52721A,  52722A.  and  52722B 
Frequency  of  submission:  Annually 
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Affected  Public:  State  or  Local 

Governments 
Estimated  burden  hours:  13,800 
Status:  Reinstatement 
Contact.  Joan  DeWitt,  HLTD,  (202)  426- 

1872;  Robert  Neal.  OMB.  (202)  39S- 

7316  j 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  [uly  31, 1984. 
Dennis  F.  Geer, 

Director.  Office  of  Information  Policies  and 

Systems. 

|FR  Doc.  84-23201  Fjla<i  8-30-84;  8:45  am] 
MdJHQ  CODE  431(M)1-« 


(Docket  No.  N-84- 14401 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington.  DC.  20410.  telephone  (202) 
755-6050.  Thi'j  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  pubhc 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 


and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Acting  Reports  Management 
Officer  for  the  Department.  His  address 
and  telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application— Project 
Mortgage  Insurance/NH-ICF 
Office:  Housing 

Form  number:  HUD-92013,  92013-NH- 
ICF,  and  92013-HOSP 

Frequency  of  submission:  On 
Occassion 

Affected  public:  Non-Prof  it 
Institutions  and  Businesses  or  Other 
For-Profit 

Estimated  burden  hours:  33.251 

Status:  Reinstatement 

Contact:  Joseph  Malloy,  HUD  (202) 
755-6223.  Robert  Neal,  OMB,  (202)  395- 
7316 

Proposal:  Manufactured  Home 
Procedural  and  Enforcement 
Regulations — Monitoring  Inspection 
Fees 

Office:  Housing 

Form  number  NCSBCS-301,  302,  303. 
and  304 

Frequency  of  submission:  Monthly 

Affected  public:  Businesses  or  Other 
For-Profit 

Estimated  burden  hours:  10,951 

Status:  Revision 

Contact  James  C.  McCollom,  HUD 
(202)  755-7920.  Robert  Neal,  OMB,  (202) 
395-7316 

Proposal:  Urban  Development  Action 
Grant  Program 

Office:  Community  Planning  and 
Development 

Form  number  SF-424,  HUD-3440, 
3441,  3442,  3443.  3444.  3445.  and  3446 

Frequency  of  submission:  On 
Occasion  and  Semi-Annually 

Affected  public:  State  or  Local 
Governments 

Estimated  burden  hours:  71,155 

Status:  Extension 

Contact:  Sheila  Platoff,  HUD,  (202) 
755-7362,  Robert  Neal,  OMB,  (202)  395- 
7316 

Authority.  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec,  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 
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Dated:  August  14.  1984. 
Dennii  F.  Geer, 

Director.  Office  of  Information  Policies  and 

Systems. 

(FR  Doc  8*-2.)20a  Filed  »-30-B4,  Mi  tm\ 
BtLUNG  CODE  4210-01-M 


[Docket  No.  N-84-1441] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of     - 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the  * 

subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  .\ew 
Executive  Office  Building,  Washington 
DC  20,503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cnsty,  Reports  Management 
Officer,  Department  of  Housing  and 
I'rban  Developmemt,  451  7th  Street.  SW.. 
Washington.  DC  20410,  telephone  (202) 
75S-6050.  This  is  not  A  toll-free  number 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  subm.itted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2J  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  agency  form  number, 
if  applicable:  (4)  how  frequently 
information  submissions  will  be 
required:  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal:  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cnsty.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 


should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above 
The  proposed  information  collection 

requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Application  for 

Insurance  Benefits 
Office:  Administration 
Form  number:  HUD-27011 
Frequency  of  submission:  On  Occasion 
Affected  public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  46.800 
Status:  Revision 
Contact  John  L.  Stahl.  HUD,  (202)  755- 

5163:  Robert  .Neai.  OMB.  (202)  395- 

7316 

Authority :  Sec  3507  of  the  Paperwork 
Reduction  Act.  44  U  S  C.  3507:  Sec.  7(d)  of  the 
UppartTitnt  of  Housing  and  Urban 
Development  Act.  42  b'.S.C.  3535(d). 

Dated.  August  21.  1984. 
Dennis  F.  Geer. 

Director.  Office  of  Information  Policies  and 
Systems. 

IFF  Doc  IH-23.;lI;  Filed  8-<«)-S4.  845  i>m| 
BILUNO  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IOR-7282] 

Oregon  Conveyance  of  Public  Lands, 
Order  Providing  for  Opening  of  Land 

Correctjon 

In  FR  Doc.  84-20813,  beginning  on 
page  31501,  in  the  issue  of  Tuesday. 
August  7,  1984,  m-ake  the  following 
corrections: 

1.  On  page  31502.  in  the  second 
column,  under  the  line,  "T.  40  S  .  R.  42 
E.."  insert, 

■  Sees.  16  and  36. 
T  41  S..  R.  42  E..". 

2.  In  the  third  column,  in  the  first 
paragraph,  in  the  third  line.  "(8,335.95)" 
should  read  "(8.335.95" 

3.  Also  in  the  third  colum.n.  in  the 
fourth  line  under  "Willamette  Meridian". 
"E''2  and"  should  read  "EVj,  and". 

BILLING  CODE  150S-01-M 


lA-190641 

Public  Land  Exchange;  Motiave 
County,  AZ 

AGENCY:  Bureau  of  Land  Management. 
(BLM).  Interior, 


ACTION:  Notice  of  Realty  Action- 
Exchange,  Public  Lands  in  Mohave 
County,  Arizona. 

SUMMARY:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1716: 

Gila  and  Salt  River  Meridian.  .Arizona 
T  21  .N.,  R.  19W. 

section  2.  lots  1-4.  SViNMi.  SVi. 

Comprising  640  52  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  John  P  Buss  of 
.North  Hollywood,  California 

Gila  and  Sail  River  Meridian.  .Arizona 
T.  25  N.,  R.  14  VV., 

section  27.  all. 

Comprising  640  ec.-es.  more  or  less. 

The  exchange  involves  only  the 

surface  estate  of  the  public  selected 
lands  and  the  private  offered  lands. 
The  purpose  of  the  exchange  is  to 
acquire  the  non-Federal  lands  near  the 
Music  Mountains  northeast  of  Kingman. 
Arizona,  which  have  a  high  potential  for 
wildlife  development  and  livestock 
grazing.  The  exchange  is  consistent  with 
the  Bureau  of  Land  Management  land 
use  plans  and  would  result  m  a  public 
benefit. 

The  above  lands  will  be  subject  to  an 
approval  to  determ.ine  their  value.  If  it  is 
determined  that  the  values  are  not 
equal,  an  adjustment  may  be  made  in 
the  total  number  of  acres  to  be 
exchanged,  or  a  cash  payment  not  to 
exceed  25  percent  of  the  value  of  the 
public  lands  may  be  made  to  equalize 
values. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reser\ations: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  pursuant  to  the  Act  of 
August  30.  1890  (26  Stat.  391:  U.S.C.  945). 

2.  All  giinerals  in  the  subject  are 
reserved  to  the  State  of  .Arizona  as 
granted  by  the  Act  of  Congress,  June  24. 
1910. 

3.  Subject  to  such  restrictions  as  may 
be  imposed  by  the  County  Flood  plain 
Administrator  in  accordance  with  the 
"Amended  Floodplain  Regulation  for  the 
Unincorporated  Area  of  .Mohave 
County,  Arizona,"  as  adopted  by  the 
Mohave  County  Board  of  Supervisors  by 
Resolution  No.  82-1  of  May  17.  1982.  and 
recorded  in  Book  824,  page  895  of 
Official  Records,  Mohave  County, 
Arizona. 
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4.  Subject  to  right-of-way  A-19236.  A- 
19238,  A-19239.  and  A-19240.  for  road 
purposes  for  the  Mohave  County  Board 
of  Supervisors  under  Title  V,  section  501 
of  the  Act  of  October  21, 1976  (43  U.S.C. 
1761). 

5.  Subject  to  right-of-way  AR-033346 
for  telephone  purposes  for  American 
Telephone  and  Telephone  Company, 
under  the  Act  of  March  4,  191 1  (36  Stat. 
1253,  as  amended;  43  U.S.C.  961). 

6.  Subject  to  the  right  of  the  grazing 
allottee.  James  Briggs,  to  continue  his 
grazing  use  of  the  parcel  until  May  8, 
1986.  Grazing  fees  will  be  paid  to  the 

n;  w  landowner,  but  m.ay  not  exceed  the 
fees  charged  by  the  Bureau  of  I.and 
Manage.ment  for  that  year. 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  fhe 
following  reservation: 

1.  .^11  minerals  in  the  subject  are 
reserved  to  the  Santa  Fe  Pacific 
Railroad  Company  as  set  forth  in  Book 
75  of  Deeds,  page  329,  .Mohave  County. 
Arizona. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
iippropriations  under  the  public  land 
I.'iws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  two 
years  from  the  date  of  this  Notice,  or 
upon  publication  of  a  Notice  of 
Termination. 

SUPPLEMENTARY  INFORMATION:  Detailed 

information  concerning  this  exchange 
m,i\  be  obtained  from  the  Kingman 
Resource  Area  Office,  2475  Beverly 
Avenue,  Kingman,  Arizona  86401. 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Phoenix  District  Office,  2015 
West  Deer  Valley  Road,  Phoenix. 
Arizona  85027.  Any  adverse  comiments 
will  be  evaluated  by  the  District 
Manager  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  .August  21,  1984. 
Marlyn  V.  Jones. 

District  ManOfier. 

i'f-o.  Doc  <l4-2311=i  Filed  »-J0-*>,  8.45  dm) 
BILLING  COOC  4310-32-M 


ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD), 


SUMMARY:  Notice  is  hereby  given  that 
Pennzoil  Exploration  and  Production 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2045,  Block 
270.  East  Cameron  A-f-ea,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  wi'h 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  23, 1984, 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Manager,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a,m.  to  3:30 
p,m„  Monday  through  Friday), 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
.Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  83^-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Mmerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53605).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250,34  of  Title  30  of  the  CFR, 

Dated:  August  23,  1984. 
fohn  L.  Rankin, 

Regional  Manager.  Gulf  of  Mexico  OCS 
Region. 

ire  Doc  84-Z3152  Filni  8-30-84;  8:45  amj 
BILUNG  CODE  4310-UR-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service. 


National  Park  Service 

Fire  Island  National  Seashore; 
Availability  of  Land  Protection  Plan 

agency:  National  Park  Service,  Fire 
Island  National  Seashore 
ACTION:  Notice  of  the  availability  of 
Land  Protection  Plan 


Notice: 

The  Land  Protection  Plan  for  Fire 
Island  National  Seashore  is  now 
available.  The  Plan  outlines  a  program 
to  manage  and  protect  private  or  non- 
Federal  lands  within  the  authorized 
boundaries  with  techniques  other  than 
direct  federal  purchase  of  property. 

The  Plan  has  been  revised  to 
incorporate  comments  received  during  a 
thirty  day  comment  period  which  ended 
in  March  1983. 

Copies  of  the  Plan  may  be  obtained 
from  the  Superintendent,  Fire  Island 
National  Seashore,  120  Laurel  Street, 
Patchoque,  New  York,  11772;  or  from  the 
North  Atlantic  Regional  Office,  15  State 
Street,  Boston,  Massachusetts,  01970, 

This  Plan  will  be  approved  by  the 
Regional  Director,  North  Atlantic 
Regional  Office  thirty  (30)  days  from  the 
date  of  this  notice. 

Dated:  August  22,  1984. 
Herbert  S,  Cables,  Jr,, 

Regional  Director. 

(FR  Doc  84-2.1161  Filed  8-30-84;  8:45  atnj 
BILLINQ  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  30505] 

Alabama  Southern  Railroad  Company, 
Inc.  and  the  Alabama  Great  Southern 
Railroad  Company— Acquisitions, 
Operations  and  Trackage  Rights- 
Exemption 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10901  (1) 
acquisition  by  Alabama  Southern 
Railroad  Company,  Inc.  (ASR)  of 
Southern  Railroad  Company's  10.3-miIe 
hne  of  railroad  from  York,  AL  to  Lilita, 
AL,  (2)  acquisition  by  ASR  from  the 
Alabama  Great  Southern  Railroad 
Company  (AGS)  of  trackage  rights  at 
York,  AL:  (3)  acquisition  by  AGS  from 
ASR  of  trackage  rights  over  the  line  in 
(1)  above  at  York  and  3,000  feet 
eastward;  and  (4)  acquisition  by  ASR 
from  the  Sumter  &  Choctaw  Railway 
Company  of  the  letter's  3,5-mile  line 
from  Lilita  to  Bellamy,  AL, 
DATES:  This  exemption  will  be  effective 
on  August  31. 1984.  Petitions  to  reopen 
must  be  filed  by  September  20, 1984, 
ADDRESSES:  Send  pleadings  refening  to 
Finance  Docket  No.  30505  to:. 


(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative;  Charles 
H.  White.  Jr..  1000  Potomac  Street, 
N'W..  Washington,  DC  20007 

FOR  FURTHER  INFORMATION  CONTACr 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
•  Additional  information  is  contained  in 
the  Commission  s  decision  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toil  free  (8(X))  424- 
5403. 

Decided;  August  24.  1984 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett  and 
Grudison.  Commissioner  Gradison  concurred 
in  part  and  dissented  in  pari  with  a  separate 
expression.  Chairman  Taylor  was  absent  and 
did  not  participate 

James  H.  Bayne, 

Secretary 

|FR  Doc  »-23\n  Piled  »-Jfr-M  aiS  ami 
mUlfM  CODE  7inS-«1-M 

[Docket  No.  AB-6  (Sub-No.  218X)] 

Burlington  Northern  Railroad 
Company— Abandonment— In  Boulder 
and  Weld  Counties,  Co.;  Exemption 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFK  Part  1152 
Subpart  F— Exempt  Abandonments.  The 
line  to  be  abandoned  is  between 
milepost  22.17,  near  Lafayette,  and 
milepost  26.00  near  Erie,  a  distance  of 
3.83  miles  in  Boulder  and  Weld 
Counties,  CO. 

BN  has  certified  (1)  that  no  local  or 
overhead  traffic  has  moved  over  the  line 
for  at  least  2  years,  and  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Colorado  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice.  See  Exemption  of  Out  of  Service 
Hail  Lines.  366  LC.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R  Co- 
Abandonment— Goshen.  360  LC.C.  91 
(1979). 

The  exemption  will  be  effective  on 
September  30, 1984  (unless  stayed 


Federal  Register  /  Vol.  49.  No.  171  /  Friday,  August  31.  1984  /  Notices 


34569 


pending  reconsideration)  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  September  10.  1984.  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  20. 
1984.  with;  Office  of  the  Sectetary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Comm.ission  should  be  sent  to 
applicant's  representative;  Peter  M.  Lee. 
Assistant  General  Solicitor.  Burlington 
Northern  Railroad  Company.  3800 
Continental  Plaza.  777  Main  Street,  Fort 
Vorth,  TX  76102. 

ifthe  notice  of  exemption  contains 
falsl^or  misleading  information,  the  use 
of  th4,exemption  is  void  at  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of^he  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided.  August  24,  1984. 

By  the  Commission.  Heber  P.  Hardy, 
Dirpctor  Office  of  Proceedings 
lames  H.  Bayne. 
Secretary. 

\yR  Doc  fti-JJlSP  Filed  8-3(%-84  MS  am) 
BtLUNO  COOC  r03»-01-M 


Motor  Carriers;  Intent  to  Engage  In 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)|lJ  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office; 

Anderson.  Clayton  and  Co  ,  Interfirst 
Plaza.  1100  Louisiana  Street,  Suite 
3800.  Houston.  Texas  77002 

Mailing  Address;  P.O.  Box  2538. 
Houston  Texas  77252 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
state  of  incorporation; 

(i)  Gaines  Foods,  Inc.,  Red  Oak  Plaza, 
West  Red  Oak  Lane.  White  Plains,  New 
York  10604.  Incorporated  in  the  State  of 
Delaware. 

(ii)  Great  Southwest  Warehouses,  Inc.. 
3721  Dacoma  Street.  P.O.  Box  2588. 
Houston.  Texas  77252.  Incorporated  in 
the  State  of  Texas. 

(iii)  Igloo  Corporation.  1001  West  Belt 
Drive.  P.O.  Box  19332.  Houston,  Texas 
77024.  Incorporated  in  the  State  of 
Delaware 

1   Parent  corporation  and  address  of 
principal  office;  Cedar  River  Truck 
Company.  Inc..  Powers.  Michigan  49847. 


2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporations;  Cedar  River 
Lumber  Company,  Inc.— Michigan 

1  Parent  corporation  and  address  of 
principal  office;  Hillenbrand  Industries, 
inc.,  Highway  46,  Batesville.  Indiana, 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
Slate(s)  of  incorporation; 

(I)  Batesville  Casket  Company  Inc.. 
Indiana  corporation 

(II)  HiU-Rom  Company.  Inc..  Indiana 
corporation 

(III)  American  Tounster.  Inc..  Indiana 
corporation 

(IV)  Batesville  Internationa! 
Corpora'ion.  Indiana  corporation 

(V)  Medeco  Security  Locks.  Inc.. 
Virginia  corporation 

1.  Parent  corporation  and  address  of 
principal  office;  IC  Industries,  Inc..  One 
Illinois  Center,  111  East  Wacker  Drive, 
Chicago.  Illinois  60601. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices; 

Abex  Corporation.  Six  Landmark 
Square,  Stamford.  Connecticut  06902- 
2268  (Incorporated  in  Delaware) 

Accent  International,  Inc..  400  South 
Fourth  Street,  St  Louis  Missouri 
63102  (Incorporated  in  Delaware) 

Alton  Manufacturing  Company.  4830 
Transport  Drive.  Dallas  Texas  75247 
[Incorporated  in  Texas) 

Bohngbrook  55  Corporation.  Ill  East 
Wacker  Dr..  27th  Floor,  Chicago. 
Illinois  60601  (Incorporated  in  Illinois) 

Boston  Bean  Pot.  Inc..  400  South  Fourth 
Street.  St.  Louis.  Missouri  63102 
(Incorporated  in  Massachusetts) 

Bubble-Up  Company.  Inc..  2800  North 
Talman  Avenue.  Chicago.  Illinois 
60618  (Incorporated  in  Delaware) 

Chesley  Industnes,  Inc..  20775  Chesley 
Drive,  Farmington.  Michigan  48024 
(Incorporated  in  Michiganl 

Chicago  Intermodal  Company,  233  North 
Michigan  Avenue.  Chicago.  Illinois 
60601  (Incorporated  in  Delaware) 

Cosmic  Enterpnses  Inc..  225  North 
Michigan  Avenue,  Chicago,  Illinois 
60601  (Incorporated  in  Delaware) 

Cosmic  Stores.  Inc..  225  North  Michigan 
Avenue.  Chicago.  Illinois  60501 
(Incorporated  in  New  York) 

Cove  Development  Corporation,  111  E. 
Wacker  Dr..  27th  Floor.  Chicago. 
Illinois  60601  (Incorporated  in 
Delaware)  _^ 

Cypress  Bend  Corporation.  Ill  E. 
Wacker  Dr..  27th  Floor.  Chicago, 
Illinois  60601  (Incorporated  in  Florida) 
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Dad's  Root  Beer  Company,  2800  North 
Talman  Avenue.  Chicago,  Iliinois 
60618  (Incorporated  in  Illinois) 
Environ  of  Inverray,  Inc..  Ill  E.  VVacker 
Dr..  27th  Floor.  Chicago.  Illinois  60601 
(Incorporated  in  Florida) 
Friend  Brothers.  Inc.,  400  South  Fourth 
Street.  St.  Louis,  Missouri  63102 
(Incorporated  in  Massachusetts) 
C.M&O  Land  Company,  233  North 

Michigan  Avenue,  Chicago.  Illinois 

60601  (Incorporated  in  Mississippi) 
Gas  Welding.  Inc.,  401  South  Rohlwing, 

Addison.  Illinois  60101  (Incorporated 

in  Illinois) 
Genadco  Advertising  Agency.  Inc.,  1745 

.North  Kolmar  Avenue,  Chicago. 

Illinois  60639  (Incorporated  in  Illmois) 
Helvetia  Redevelopment  Corporation. 

400  South  Fourth  Street.  St.  Louis. 

Missouri  63102  (Incorporated  in 

Missouri) 
Helvetia  Leasing  Corporation.  400  South 

Fourth  Street.  St.  Louis.  Missouri 

63102  (Incorporated  in  Delaware) 
Hussmann  Acceptance  Company.  12999 

St.  Charles  Rock  Road,  Bridgeton, 

Missouri  63044  (Incorporated  in 

Missouri) 
Hussmann  Corporation,  12999  St. 

Charles  Rock  Road,  Bridgeton, 

Missouri  63044  (Incorporated  in 

Delaware) 
Hussmann  Refrigeration.  Inc.,  12999  St. 

Charles  Rock  Road,  Bridgeton, 

Missouri  63044  (Incorporated  in 

Missouri) 
Huth  Manufacturing  Corporation,  225 

North  Michigan  Avenue.  Chicago, 

Illinois  60601  (Incorporated  in 

California) 
IC  Equipment  Leasing  Company.  Ill 

East  VVacker  Dr..  27th  Floor,  Chicago. 

Illinois  60601  (Incorporated  in  Illinois) 
IC  Equities.  Inc..  Ill  East  Wacker  Dr., 

27th  Floor.  Chicago,  Illinois  60601 

(Incorporated  in  Delaware) 
IC  Industries,  Inc.,  Ill  E.  Wacker  Dr., 

27th  Floor.  Chicago.  Ulinois  60601 

(Incorporated  in  Delaware) 
IC  Leasing,  Inc.,  Ill  E.  Wacker  Dr..  27th 

Floor.  Chicago.  Illinois  60601 

(Incorporated  in  Delaware) 
IC  Products  Company,  111  East  Wacker 

Dr.,  27th  Floor,  Chicago,  Illinois  60601 

(Incorporated  in  Delaware) 
ICP  Holding  Corp..  Ill  E.  Wacker  Dr.. 

27fh  Floor.  Chicago,  Illinois  60601 

(Incorporated  in  Indiana) 
Illinois  Center  Corporation,  ill  East 

Wacker  Dr.,  27th  Floor,  Chicago, 

Illinois  60601  (Incorporated  in 

Delaware) 

International  Stamping  Co..  Inc..  225 
North  Michigan  Avenue.  Chicago, 
Illinois  60601  (Incorporated  in 
Wisconsin) 


Kolmar  Products  Corporation,  1745 

North  Kolmar  Avenue,  Chicago, 
Illinois  60639  (Incorporated  in 
Wisconsin) 
Krack  Corporation,  401  South  Rohlwing, 

Addison.  Illinois  60101  (Incorporated 

in  Illinois) 
Midas  Internbtional  Corporation,  225 

North  Michigan  Avenue,  Chicago, 

Illinois  60601  (Incorporated  in 

Delaware) 
Midas  Properties,  Inc.,  225  North 

Michigan  Avenue,  Chicago,  Illinois 

60601  (Incorporated  in  New  York) 
Midas  Realty  Corporation,  225  North 

Michigan  Avenue,  Chicago,  Illinois 

60601  (Incorporated  in  Delaware) 
Mississippi  Valley  Corporation,  233 

North  Michigan  Avenue,  Chicago. 

Illinois  60601  (Incorporated  in 

Delaware) 
Muffler  Corporation  of  America.  225 

North  Michigan  Avenue,  Chicago, 

Illinois  60601  (Incorporated  in  Illinois) 
Wine  8t  Spirits  Enterprises,  Inc.,  400 

South  Fourth  Street,  St.  Louis, 

Missouri  63102  (Incorporated  in 

Missouri) 
North  Carolina  Corp.,  400  South  Fourth 

Street,  St.  Louis.  Missouri  63102 

(Incorporated  in  Massachusetts) 
Oak  Village  Development  Corp..  Ill 

East  Wacker  Dr.,  27th  Floor,  Chicago. 

Illinois  60601  (Incorporated  in 

Delaware) 
Pepsi-Cola  General  Bottlers,  Inc.,  1745 

North  Kolmar  Avenue,  Chicago. 

Illinois  60639  (Incorporated  in 

Delaware) 
Pet  Incorporated,  400  South  Fourth 

Street,  St.  Louis,  Missouri  63102 

(Incorporated  in  Delaware) 
LaSalle  Properties,  Inc..  900  Commerce 

Road  East,  Suite  107,  New  Orleans. 

Louisiana  70123  (Incorporated  in 

Louisiana) 
Mid-America  Improvement  Corporation, 

111  East  Wacker  Dr.,  27th  Floor, 

Chicago.  Illinois  60601  (Incorporated 

in  Illinois) 
S  *  T  South,  Inc.,  Ill  East  Wacker  Dr.. 

27th  Floor.  Chicago,  Illinois  60601 

(Incorporated  in  Illinois) 
St,  Louis  Lithographing  Company,  400 

South  Fourth  Street,  St.  Louis. 

Missouri  63102  (Incorporated  in 

Missouri) 
South  Properties.  Inc.,  Ill  East  Wacker 

Dr..  27th  Floor,  Chicago,  Illinois  60601 

(Incorporated  in  Illinois) 
Southland  Canning  &  Packing  Co.  Inc.. 

400  South  Fourth  Street,  St.  Louis, 

Missouri  63102  (Incorporated  in 

Louisiana) 
Spartanburg  Dairy.  Inc.,  400  South 

Fourth  Street,  St.  Louis,  Missouri 


^3102  (Incorporated  in  Georgia) 
Stuckey's  Inc.,  400  South  Fourth  Street, 
St.  Louis,  Missouri  63102 
(Incorporated  in  Delaware) 
Stuckey's  Stores,  Inc.,  400  South  Fourth 
Street,  St.  Louis,  Missouri  63102 
(Incorporated  in  Delaware) 
William  Underwood  Company  (Maine). 

400  South  Fourth  Street,  St.  Louis. 

Missouri  63102  (Incorporated  in 

Maine) 
William  Underwood  Companv  (Mass), 

400  South  Fourth  Street,  St.  Louis, 

Missouri  63102  (Incorporated  in 

Massachusetts) 
California  Specialty  Stores,  Inc.,  400 

South  Fourth  Street,  St.  Louis, 

Missouri  63102  (Incorporated  in 

California) 
Richardson  &  Robbins  Co..  400  South 

Fourth  Street.  St.  Louis,  Missouri 

63102  (Incorporated  in  Delaware) 
S  St  T  of  Mississippi,  Inc.,  Ill  East 

Wacker  Dr.,  27th  Floor,  Chicago. 

Illinois  60601  (Incorporated  in 

Mississippi) 
Violet  Packing  Co..  Inc..  400  South 

Fourth  Street,  St.  Louis.  Missouri 

63102  (Incorporated  in  Louisiana) 
Hussmann  International,  Inc..  12999  St. 

Charles  Rock  Road.  Bridgeton. 

Missouri  63044  (Incorporated  in 

Delaware) 
Illinois  Central  Export  Corporation,  Six 

Landmark  Square,  Stamford, 

Connecticut  06902-2268  (Incorporated 

in  Delaware) 
Krack  Corporation  International,  401 

South  Rohlwing.  Addison,  Illinois 

60101  (Incorporated  in  Delaware) 
Pet  International  Sale.s.  Inc.,  400  South 

PCiirth  Street,  St.  Louis,  Missouri 

63102  (Incorporated  in  Delaware) 
Hussrrann  Distributing  Companv.  Inc.. 

10420  Baur  Boulevard.  St.  Louis. 

Missouri  63132  (Incorporated  in 

Delaware) 
IC  Acquisition  Company,  400  South 

Fourth  Street,  St.  Louis,  Missouri 

63102  (Incorporated  in  Delaware) 
Mexican  Holding  Co.,  12999  St.  Charles 

Rock  Road.  Bridgeton,  Missouri  63044 

(Incorporated  in  Missouri) 
Midas  Euro.  Inc.,  225  North  Michigan 

Avenue,  Chicago,  Illinois  60601 

(Incorporated  in  Delaware) 

1.  Parent  corporation  and  address  of 
principal  office:  QST  Industries.  Inc.,  231 
South  lefferson  Street,  Chicago,  IL. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  operations  and  States 
of  incorporation  are  as  follows: 

(i)  Quick  Service  Textiles.  Inc.. 
Illinois. 

(ii)  Samuel  Haber's  Sons,  Illinois, 
(iii)  Dallas  Bias  Fabrics,  Texas. 


(iv)  Dallas  Bias  Fabrics  of  El  Paso. 

Texas. 

(v)  Dai-Bac  Manufnrturing.  Texas 
Withdrawal  of  Notice  of  Intent  to 

Engage  in  Compensated  Intercorporate 

Hauling  Operations. 

Parent  Corporation:  Larry  E.  Self  d/b/ 
a  Action  Drywall.  102  Cedar  Lane, 
Chattanooga,  TN  37421.  Published  at  49 
PR  30255.  July  27.  1984. 
lames  H.  Bayne. 
Secretary. 

|KR  Doc.  84-23187  Filed  8-30-84;  8.45  ami 
BILLING  CODC  703&-01-M 

{Finance  Docket  No.  30540] 

Southern  Railway  Co.— Exemption- 
Acquisition  and  Operation  in 
Huntsville,  AL 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 

Commission  exempts  the  acquisition 
and  operation  by  the  Southern  Railway 
Company  of  2.15  miles  of  railroad 
abandoned  by  Seaboard  System 
Railroad.  Inc.,  at  Huntsville  in  Madison 
County,  AL. 

DATES:  This  exemption  is  effective  on 
August  31.  1984.  Petitions  to  reopen  must 
be  filed  by  September  2a  1984. 

ADDRESS:  Send  pleadings  referring  to 

Finance  Docket  .\o.  30540  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  N'ancy  S. 
Fleischman,  1050  Connecticut  Avenue. 
N'W.  Suite  740.  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commissions  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystem,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  or  call  289-i357  (D.C. 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  August  27.  19tt4 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Slerretl  and 
Crndison.  Chairman  Taylor  was  absent  and 
did  not  parliciDate. 
James  H.  Bayne. 
Secretary 

|FR  not   »4-:3U:-  Filed  8-30-84:  8:45  am| 
piLLING  CODE  703&-01-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
(Docket  No.  84-161 

B.  Ruppe  Drugstore,  Inc..  Albuquerque, 
NM;  Hearing 

Notice  is  hereby  given  that  on  .^pril 
23,  1984.  the  Drug  Enforcement 
Administration.  Department  of  Justice. 
issued  to  B,  Ruppe  Drugstore.  Inc..  an 
Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  .Administration 
should  not  revoke  its  DE.-^  Certificate  of 
Registration,  AB6412100.  and  deny  its 
application  for  renewal  of  such 
registration  as  a  retail  pharmacy  under 
21  U  S.C.  323fn. 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent  and  written  request  for  a 
hearing  having  been  filed  with  the  Drug 
Enforcement  Administration,  notice  is 
hereby  given  that  a  hearing  in  this 
matter  will  be  held  commencing  at  9:30 
a.m.  on  Thursday,  September  13.  1984,  in 
Room  8323.  U.S  District  Court,  Federal 
Building.  500  Gold  Avenue,  SW., 
Albuquerque,  New  Mexico. 

Dated:  August  27,  1984. 
Francis  M.  Mullen,  |r., 

Administrator.  Drug  Enforcement 
Admlnistratfoti. 

|FR  Doc  84-23204  F'led  »-30-B4:  8:45  amj 
BILLING  CODE  U10-0»-« 

I  Docket  No.  83-71 

Revocation  of  Schedule  II 
Registration;  Ralph  E.  Lambert.  M.D. 

On  March  7.  1983.  the  Depul\ 
Assistant  Administrator  of  the  Drug 
Enforcement  Administration.  Office  of 
Diversion  Control,  issued  an  Order  to 
Show  Cause  proposing  to  revoke  the 
certificate  of  registration.  .AL33"8824,  of 
Ralph  E.  Lambert.  .M.D.,  of  Westwego. 
Louisiana.  Dr.  Lambert  requested  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and.  on  June  23, 
1983,  the  hearing  in  this  matter  was  held 
in  New-  Orleans.  Louisiana. 
Administrative  Law  Judge  Francis  L. 
Young  presided  throughout  these 
proceedings. 

On  December  14   1983,  the 
Administrative  Law  Judge  transmitted 
the  record  of  these  proceedings  to  the 
Administrator  pursuant  to  21  CFR 
1316.65(c).  The  Administrator  has 
considered  this  record  in  its  entirety 
and.  pursuant  to  the  provisions  of  21 
CFR  1316.66.  hereby  issues  his  final 
order  in  this  matter.  The  Administrator 
adopts  the  findings  of  fact  and 
conclusions  of  law  of  the  Administrative 


Law  Judge  in  their  entirety.  Judge  Young 
found,  as  does  the  Administrator,  that 
Dr.  Lambert  was  convicted  of  felon> 
offenses  relating  to  controlled 
substances.  There  is,  therefore,  a  lawful 
or  statutory  basis  for  the  revocation  of 
Dr,  Lambert's  registration  21  U.S.C. 
824(a)(2). 

After  considering  all  of  the  facts  and 
circumstances  in  the  record  of  this  case. 
including  the  underlying  conduct  which 
led  to  Dr,  Lambert's  arrest  and 
conviction  as  well  as  mitigating 
evidence  relating  to  the  doctors  medical 
practice.  Judge  Young  recommended 
that  the  Administrator  re\  oke  only  that 
portion  of  Dr,  Lamberts  registration 
pertaining  to  narcotic  and  non-narcotic 
controlled  substances  listed  in  Schedule 
II,  Judge  Young  further  recommended 
that  Dr  Lambert's  Schedule  II  privileges 
be  restored  after  a  period  of  one  year 
provided  that  DEA  does  not  become 
aware  of  any  future  conduct  on  the  part 
Of  this  registrant  inconsistent  with  the 
public  interest. 

The  -Administrator,  after  a  great  deal 
of  consideration,  has  decided  to  follow 
the  Administrative  Law  Judge's 
recommendation  that  the  revocation  in 
this  case  be  limited  to  Schedule  II,  This 
should  not  be  construed  as  in  any  way 
minimizing  the  very  serious  nature  of 
the  crimes  of  which  Dr  Lambert  was 
convicted.  Further,  the  .Administrator 
declines  to  follow  the  .Administrative 
Law  Judge's  suggestion  that  Dr, 
Lambert's  Schedule  II  privileges  be 
restored  after  the  passage  of  one  brief 
year,  .An  application  for  registration  in 
Schedule  II  will  be  given  due 
consideration  when  filed  However,  the 
.Administrator  will  not  commit  DEA  to 
any  date  certain  for  approval  of  such 
application.  In  leaving  this  registrant 
with  the  authority  to  prescribe 
controlled  substances  in  Schedules  III 
IV  and  V.  the  Administrator  expects 
that  Dr,  Lambert  will  strictly  comply 
with  all  Federal  and  state  laws  and 
regulations  relating  to  controlled 
substances.  Should  the  Administrator 
learn  of  any  future  misconduct  on  the 
part  of  this  individual,  he  will  not 
hesitate  to  initiate  new  proceedings  to 
revoke  the  remainder  of  'his 
registration. 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  21 
I'  S.C,  824.  as  redelegated  to  the 
■Adm.inistrator  of  the  Drug  Enforcement 
Administration,  the  Admi.'^istrator 
hereby  orders  that  DEA  Certificate  of 
Registration  AL3378824  be  and  it  hereby 
IS.  revoked  with  respect  to  controlled 
substances  in  Schedule  II  only.  The 
revocation  herein  shall  be  effective 
October  1    1984 
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Dated:  August  27, 1984. 
Franda  M.  Mullen.  Jr.. 

Administrator. 

|FR  Doc  84-231 7S  Filed  S-OO-M.  W5  amj 
BILiJNO  COOC  4410-4M-II 


(Docket  Na  82-ni 

Augustus  E.  Stswart,  D.O^  Revocation 
of  RogistraMon 

On  September  21. 1982,  the  Drug 
Enforcement  Administration  [DEA] 
issued  an  Order  to  Show  Cause 
initiating  proceedings  to  revoke  DEA 
Certificate  of  Registration  AS5409316, 
previously  issued  to  Augustus  E. 
Stewart,  D.O.  [Respondent],  of  4541 
West  Indian  School  Road,  Phoenix. 
Arizona.  The  Order  to  Show  Cause, 
which  also  sought  to  deny  the 
Respondent's  pending  application  for 
renewal  of  his  registration,  alleged  that 
the  Respondent  lacked  requisite  state 
authorization  to  prescribe  or  dispense 
controlled  substances  and  that  he  had 
materially  falsified  an  application  for 
such  registration.  Respondent  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  this  matter 
was  placed  on  the  docket  of 
Administrative  Law  Judge  Francis  L. 
Young, 

Subsequently,  the  Government 
dismissed  the  charge  of  material 
falsification  and  moved  for  summary 
judgment  on  an  amended  Order  to  Show 
Cause  which  alleged  that  by  order  dated 
January  7, 1982.  the  Arizona  Board  of 
Osteopathic  Examiners  in  Medicine  and 
Surgery  [hereinafter,  "the  Board")  had 
placed  Respondent's  license  to  practice 
osteopathic  medicine  on  probation  for  a 
period  of  five  years,  provided,  inter  alia, 
that  he  prescribe,  dispense  or  administer 
no  controlled  substances  listed  in 
Schedules  11  or  III.  The  Administrative 
Law  Judge  provided  the  Respondent  an 
opportunity  to  respond  to  the 
Government's  motion  but  no  such 
response  was  ever  received.  In  an 
opinion  dated  December  15, 1982,  Judge 
Young  concluded  that  the  Respondent 
indeed  lacked  requisite  authority  to  be 
registered  to  handle  controlled 
substances  in  Schedules  II  and  III  and 
recommended  that  the  Respondent's 
registration  be  revoked  with  respect  to 
those  schedules.  Judge  Young  further 
recommended  that  Respondent  be 
granted  a  registration  limited  to 
Schedules  IV  and  V.  The  Administrative 
Law  Judge  forwarded  his  opinion, 
together  with  the  administrative  record 
of  this  proceeding,  to  the  Administrator 
on  January  11, 1983. 

A  copy  of  the  Administrative  Law 
Judge's  opinion  was  sent  to  the 


Respondent,  through  his  attorney,  on 
December  15, 1982.  Nevertheless,  on 
January  7, 19«3,  Respondent  submitted 
another  application  for  renewal  of  his 
registration  in  all  schedules. 
Accordingly,  final  action  in  this  matter 
was  deferred  pending  investigation  of 
this  application.  Investigation  of  the 
Respondent's  activities  as  an 
osteopathic  physician  had  continued 
following  the  Board's  probation  order. 
On  September  30,  1983,  the  Board 
entered  a  summary  suspension  of  the 
Respondent's  license  to  practice 
osteopathic  medicine  and  surgery  in 
Arizona.  Subsequently,  on  March  29. 
1984,  the  Board  permanently  revoked  the 
Respondent's  license.  No  appeal  of  that 
order  was  taken  and  the  Respondent  is 
no  longer  practicing  osteopathic 
medicine  in  Arizona. 

This  agency  has  consistently  held  that 
if  a  registrant  or  applicant  is  without 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
practices  or  proposes  to  practice,  DEA  is 
without  statutory  authority  to  issue  or  to 
maintain  a  registration.  Michael  C. 
Barry.  M.D..  [no  docket  number],  48  FR 
33777  (1983):  Floyd  A.  Santner  M.D., 
Docket  No.  79-23,  47  FR  51831  (1982). 
Accordingly,  pursuant  to  the  provisions 
of  21  U.S.C.  824(a)(3).  Respondent's 
registration  must  be  revoked  and  all 
pending  applications  for  renewal  thereof 
denied. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  sections  303  and 
304  of  the  Controlled  Substances  Act,  21 
U.S.C.  823  and  824.  as  redelegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  the  Administrator 
hereby  orders  that  DEA  Certificate  of 
Registration  AS5409316  be,  and  it 
hereby  is.  revoked,  effective 
immediately  All  pending  applications 
for  renewal  of  such  registration  are 
hereby  denied 

Dated:  August  27.  1984. 
Francis  M .  Mullen.  Jr.. 

AdminiBlraior. 

|FR  Doc-  84-23178  Filed  8-30-84.  8:45  am| 
BUXMG  CODE  4410-(»-M 


[Dockst  No.  82-15] 

K  &  B  Successors,  Inc.;  Revocation  of 
Registration 

On  March  30, 1982,  the  then  Acting 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  to  K  &  B 
Successors,  Inc..  of  New  York,  New 
York,  an  Order  to  Show  Cause 
proposing  to  revoke  the  Respondent's 
DEA  Certificate  of  Registration. 
AK5260132.  authorizing  the  Respondent 
to  dispense  controlled  substances  in  the 


course  of  its  business  as  a  retail 
pharmacy.  On  April  19, 1982,  the 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  this  matter 
was  placed  on  the  docket  of 
Administrative  Law  Judge  Francis  L, 
Young. 

On  May  4. 1982,  following  a  telephone 
conference  with  counsel  for  both  sides, 
the  Administrative  Law  Judge  ordered 
that  further  proceedings  be  held  in 
abeyance  pending  his  receipt  of 
notification  as  to  whether  the 
Government  desired  to  proceed  with  the 
prosecution  of  this  matter  in  light  of 
certain  alleged  changes  in  the  ownership 
of  the  Respondent  pharmacy.  On 
September  10, 1982.  Goi/eriunent  counsel 
notified  the  Administrative  Law  Judge 
that  the  Government  was  ready  to 
proceed  with  the  case  and  requested 
that  proceedings  leading  toward  a 
hearing  be  resumed.  Prehearing 
statements  were  subsequently  filed,  a 
prehearing  conference  was  held  by 
telephone  and.  on  November  24, 1982. 
Judge  Young  issued  his  Prehearing 
Ruling  in  this  matter.  In  his  Prehearing 
Ruling  the  judge  granted  the 
Government's  motion  to  include  as  a 
subject  of  this  proceeding  DEA 
Certificate  of  Registration  AK1799812, 
which  certificate  had  been  issued  to  the 
Respondent  in  October,  1982.  Judge 
Young  ruled  that  this  amendment  would 
not  prejudice  the  Respondent  and  that 
the  essence  of  this  proceeding  would  not 
be  altered  in  any  way. 

The  hearing  in  this  matter  was  held  in 
Washington,  DC,  on  January  6, 1983. 
Thereafter,  counsel  for  both  sides  filed 
proposed  findings  of  fact  and 
conclusions  of  law  for  consideration.  On 
March  23, 1983,  Judge  Young  issued  his 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact.  Conclusions  of  Law 
and  a  Recommended  Decision.  ^ 

hereinafter  referred  to  as  the 
Administrative  Law  Judge's  "opinion." 
Copies  of  the  opinion  were  mailed  to 
counsel  for  both  sides.  The  Respondent 
filed  exceptions  to  the  judge's  opinion. 
Subsequently,  the  Administrative  Law 
Judge  transmitted  the  entire  record  of 
these  proceedings  to  the  Administrator 
for  his  consideration.  The  Administrator 
has  reviewed  the  record  herein  and, 
pursuant  to  the  provisions  of  21  CFR 
1316.67,  hereby  issues  his  final  order, 
based  upon  such  findings  of  fact  and 
conclusions  of  law  hereinafter  set  forth. 

The  Administrator  adopts  the  rulings, 
findings  of  fact,  conclusions  of  law  and 
the  decision  recommended  by  the 
Administrative  Law  Judge  in  their 
entirety.  While  the  Administrator  has 
chosen  to  reiterate  some  of  the  finHinga 
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in  this  final  order,  his  failure  to  do  so  in 
all  cases  should  not  be  construed  as  in 
any  way  limiting  his  total  adoption  of 
judge  Young's  most  complete  and  well 
considered  opinion  in  this  matter. 
The  Administrator  finds  that  the 
Respondent.  K  &  B  Successors.  Inc..  is 
duly  incorporated  under  the  laws  of  the 
^ate  of  New  York  and  operates  a  retail 
pharmacy  which  is  licensed  and 
registered  by  the  New  York  State 
Department  of  Education.  Commencing 
in  September,  1972,  and  continuing  until 
'   January.  1982,  Alvin  Brod  and  Sidney 
Korn  were  the  sole  principals  and 
shareholders  of  the  Respondent 
,    pharmacy.  Each  owned  fifty  percent  of 
?   the  stock.  Mr.  Brod  was  President  and 
j   Mr.  Korn  was  Secretary/Treasurer.  Mr. 
I   Brod  was  also  the  managing  pharmacist 
•   while  Mr.  Korn,  who  was  not  a 

pharmacist,  was  in  charge  of  medical 
,    sales  to  physicians. 
j       The  State  of  New  York  requires  the 
use  of  triplicate  prescription  forms  for 
all  prescriptions  for  Schedule  II 
controlled  substances.  These  forms  are 
issued  to  individual  practitioners.  They 
are  numbered  and  they  are  not 
transferable  between  doctors.  The  state 
maintains  a  record  of  the  dates  of 
issuance  as  well  as  the  serialization  of 
the  forms  issued  to  each  practitioner. 
Losses  or  thefts  of  triplicate  blanks  must 
be  reported  to  the  stale.  When  a 
practitioner  issues  such  a  Schedule  II 
prescription,  he  keeps  the  third  copy  for 
his  records  and  gives  the  first  two  to  the 
patient.  The  pharmacy  filling  the 
prescription  keeps  the  first  copy  and 
sends  the  second  copy  to  Albany  on  a 
monthly  basis.  Prescriptions  for 
controlled  substances  in  Schedule  III,  IV 
or  V  are  written  on  the  more  familiar 
single-page  "white"  prescription  blanks. 

In  late  January  or  early  February. 
1980,  DEA  Compliance  Investigator 
Donald  H.  Brown  received  information 
to  the  effect  that  an  individual  had  been 
providing  a  well-known  musician  with 
complete  pads  of  New  York  State 
triplicate  prescription  forms,  as  well  as 
"white"  prescription  blanks,  on  a 
weekly  basis.  This  individual  reportedly 
had  an  arrangement  with  a  pharmacist 
who  had  been  providing  him  with  drugs, 
also  on  a  weekly  basis.  Further 
investigation  revealed  that  at  least  once 
a  week  the  musician  engaged  the 
services  of  a  limousine  service  to  be 
driven  from  his  home  in  Greenwich, 
Connecticut,  to  the  apartment  of  the 
cooperating  individual.  He  would  stay 
there  for  a  short  while  after  which  he 
and  the  informant  would  drive  to  the  K 
«c  B  Pharmacy  in  New  York.  He  would 
then  enter  the  pharmacy,  later  to  emerge 
carrying  a  brown  paper  bag.  He  and  the 


informant  would  then  return  to  the 
letter's  apartment.  Later,  he  would 
return  to  the  limousine  with  a  smaller 
bag  and  would  be  driven  home. 

Telephone  toll  records  subpoenaed  by 
DEA  revealed  that  on  each  of  these 
occasions,  the  musician  called  the 
Respondent  pharmacy  from  his  home. 
He  later  told  DEA  personnel  that  he 
would  call  Mr.  Brod  to  find  out  if  his 
drugs  were  ready.  Receiving  an 
affirmative  reply,  he  would  then  call  for 
the  limousine  and  make  the  trip  to  New 
York.  The  stops  at  the  informant's 
apartment  were  for  the  purpose  of 
facilitating  the  arrangement  that  he  had 
with  the  informant  whereby  that 
individual  supplied  the  blank 
prescriptions  in  return  for  a  portion  of 
the  drugs  the  musician  purchased, 
without  valid  prescription,  from  the 
pharmacy.  The  package  which  he 
bought  from  Mr.  Brod  was  slightly 
different  each  time.  Mr.  Brod  varied  the 
drugs  in  order  to  avoid  suspicion  A 
typical  package  might  contain  25  to  50 
Dilaudid;  IBODesDxyn.  Biphetamine. 
Dexadrine  or  other  amphetamine-type 
drug;  200  to  300  Quaalude  or  Tuinal:  and 
a  variety  of  Schedule  III,  IV  or  V 
medications.  Mr.  Brod  often  sold  the 
Schedule  II  items  in  quantities  of  180  so 
that  he  could  write  prescriptions  of  60 
each  for  his  files. 

These  purchases  occurred  on  a 
weekly  basis  beginning  sometime  in 
mid-1977  and  were  described  as  "really 
getting  into  full  gear"  in  mid-1978  The' 
musician  stated  that  the  weekly  package 
of  drugs  which  he  purchased  from  Mr. 
Brod  cost  him  $1,200  to  Si. 500  per  week 
The  purchases  ended  in  June  1980,  when 
the  investigation  openly  focused  on  the 
pharmacy. 

On  June  5. 1980,  Investigator  Brown 
and  an  investigator  of  the  New  York 
State  Bureau  of  Narcotics  Enforcement 
served  on  the  Respondent  pharmacy  a 
grand  jury  subpoena  for  all  of  the 
pharmacy's  Schedule  11  prescription 
files.  While  serving  the  subpoena,  the 
investigators  noticed  a  large  stock  of 
triplicate  prescriptions  which  still  had 
the  second  copy  attached.  Respondents 
admitted  that  they  had  been  lax  in 
sending  these  copies  off  to  Albany. 
Although  they  were  told  to  bring  those 
copies  in  with  the  remainder  of  the 
subpoenaed  records,  the  copies  were 
sent  to  Albany  where  analysis  of  the  457 
prescriptions  submitted  showed  215  of 
them  to  be  fraudulent  in  one  way  or 
another.  On  June  11.  1980.  the  date  on 
which  the  subpoena  was  returnable,  the 
Respondent  had  not  complied.  After  a 
telephone  call  from  an  Assistant  U.S. 
Attorney,  advising  Korn  and  Brod  that 
they  were  in  contempt  of  the  grand  jury. 


one  prescription  file  was  brought  in. 
Finally,  on  June  16, 1980.  after  repeated 
telephone  calls,  they  surrendered  the 
remainder  of  their  Schedule  II 
prescriptions.  On  that  day,  they  brought 
in  twelve  files  containing  approximately 
1.000  prescriptions  each.  Upon  analysis, 
it  was  found  that  these  prescriptions 
bore  the  serial  numbers  of  sets  which 
had  been  reported  stolen.  Some  were 
found  to  have  been  purportedly  written 
by  doctors  other  than  those  to  whom 
they  had  been  issued  by  the  state.  In 
some  cases,  prescriptions  had  been 
filled  out  so  as  to  indicate  that  they  had 
been  filled  by  the  pharmacy  on  a  date 
which  predated  that  on  which  the 
prescription  form  had  been  issued  by 
the  authorities  in  Albany.  All  of  the 
blanks  which  the  informant  had  recalled 
giving  to  the  musician  were  found 
among  the  prescriptions  belatedly 
surrendered  by  Messrs  Korn  and  Brod 

Subsequently,  it  was  revealed  that 
during  the  same  two-year  period  during 
which  they  had  been  selling  drugs  to  the 
musician  Korn  and  Brod  had  been 
receiving  blank  prescriptions  from  him 
for  the  purpose  of  being  able  to  account 
in  their  files  for  the  drugs  illegally  sold 
to  him.  But,  instead  of  filhng  out  the 
prescriptions  and  putting  them  into  their 
files,  they  had  been  throwing  them  in  to 
a  box  in  their  basement.  Accordingly, 
when  they  received  the  grand  jury 
subpoena  for  all  of  their  Schedule  II 
prescription  files,  they  knew  that  those 
files  could  not  account  for  all  of  the 
drugs  they  had  been  selling  illegally. 
After  receiving  the  subpoena,  the  two 
men  took  their  records  to  Mr.  Brods 
home  where,  using  a  blackboard  or  large 
chart,  they  began  to  reconstruct  the 
pharmacy  records  going  back  to  1977  or 
early  1978.  The  pharmacy's  purchasing 
records  dictated  the  number  of 
prescriptions  which  would  have  to  be 
falsified  in  order  to  cover  a  guen 
quantity  of  drugs  during  a  given  period 
of  time.  Additionally,  since  many  of  the 
prescription  blanks  had  consecutive 
serial  numbers,  they  had  to  be  spread 
out  and  "buried  "  in  the  files  Sitting 
around  the  Brod's  dining  room  table  and 
under  Mr.  Brod's  direction.  Mrs.  Brod. 
Mrs.  Korn,  and  their  children  filled  out 
prescriptions.  Ten  to  twelve  thousand 
prescriptions  had  to  be  forged  in  this 
manner,  explaining  why  it  took  the 
Respondents  from  June  5  (o  June  16. 
1980.  to  comply  with  the  subpoena.  This 
enormous  effort  to  bury  prescriptions 
was  not  effective,  however,  and  did  not 
deceive  the  investigators. 

On  July  31.  1980,  a  plea  bargaining 
agreement  was  entered  into  whereby 
Alvin  Brod  agreed  to  enter  a  plea  of 
guilty  to  one  count  of  an  information 
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charging  conspiracy  to  unlawfully 
dispense,  distribute  and  possess  with 
intent  to  distribute  thousands  of  dosage 
units  of  Schedule  U  narcotic  and 
nonnarcotic  controlled  substances.  On 
December  23. 1980.  in  the  United  States 
District  Court  for  the  Southern  District 
of  New  York.  Mr.  Brod  was  convicted  of 
violating  21  U.S.C.  846  and  Mr.  Kom  was 
convicted  of  aiding  and  abetting  in  the 
distribution  of  Schedule  II  controlled 
substances  in  violation  of  21  U.S.C. 
841(a)(1)  and  841(b)(1)(B).  and  18  U.S.C. 
2.  These  are  felony  offenses  relating  to 
controlled  substances. 

On  or  about  January  4,  1982,  Alvin 
Brod  and  Sidney  Kom  resigned  their 
offices  and  directorships  in  the 
Respondent  corporation  and  the 
corporation  redeemmed  Mr.  Korn's 
shares  for  an  agreed  sum  of  money.  Mr. 
Brods  shares  were  transferred  to  his 
wife.  Ruth  Brod.  Mrs.  Brod  is  the  current 
President,  sole  director,  officer  and 
shareholder  of  the  Respondent 
corporation.  Alvin  Brod  continues  to  be 
employed  by  the  Respondent.  He 
handles  medical  sales  and  waits  on 
trade.  A  supervising  pharmacist,  Mr. 
Solomon  Feingold.  is  responsible  for  the 
pharmacy  aspect  of  the  business.  Mr. 
Feingold  fills  and  handles  prescriptions, 
keeps  records  and  inventories  of 
controlled  substances  and  fills  out  all 
DEA  forms.  As  of  the  date  of  the  hearing 
in  this  matter.  Mr.  Feingold  was  not 
lawfully  empowered  to  order  Schedule  II 
controlled  substances  on  behalf  of  the 
owner,  Mrs.  Brod.  She  admitted  that  she 
had  never  executed  a  power  of  attorney 
and  did  not  know  of  the  requirement. 

The  Respondent  asserts  that  the 
operation  of  the  pharmacy  is  not 
presently  under  the  control  of  any 
individual  who  has  been  convicted  of  a 
crime  relating  to  controlled  substances. 
Therefore.  Respondent  urges  that  its 
registration  ought  not  be  removed. 

Mr.  Brod  and  Mr.  Korn  have  been 
convicted  of  controlled  substance- 
related  felony  offenses.  Their 
convictions  resulted  from  their  activities 
while  they  were  co-owners,  officers  and 
directors  of  the  Respondent  pharmacy, 
and  while  Mr.  Brod  was  its  managing  or 
superv  sing  pharmacist.  Their  ilUcit 
sales  of  controlled  substances  were 
centered  around  the  pharmacy.  They 
diverted  controlled  substances  from  the 
pharmacy  and  abused  its  registration. 
The  Drug  Enforcement  Administration 
has  consistently  held  that  under  such 
circumstances  there  is  a  lawful  basis  for 
the  revocation  of  the  pharmacy's  DEA 
registration.  Arenstein  v.  California 
State  Board  of  Pharmacy.  265  C. A.  179. 
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71  Cal,  Rptr.  357  1968);  Leonards. 
Cohen,  t/a  Senate  Drug  Store.  Docket 
No.  72-5,  38  FR  9522  (1973);  Norman 
Bridge  Drug  Co..  Inc..  Docket  No.  74-22. 
41  FR  3108  (1978):  Big-T Pharmacy.  Inc.. 
Docket  No.  80-34,  47  FR  51830  (1982): 
Lawson  &  Sons  Pharmacy  and  Fen  wick 
Pharmacy.  [.No.  docket  number],  48  FR 
16140(1983). 

The  Administrator  concludes,  as  did 
the  Administrative  Law  Judge,  that  there 
is  a  lawful  and  statutory  basis  for  the 
revocation  of  this  pharmacy's  DEA 
registration  pursuant  to  21  U.S.C. 
824(a)(2).        1 

The  Respondents  assert  that  there  are 
sufficient  mitigation  circumstances  to 
compel  a  conclusion  that  the  K  *  B 
Pharmacy,  now  under  the  ownership, 
control  and  supervision  of  Ruth  Brod, 
should  remain  in  the  business  of 
dispensing  controlled  substances.  The 
Administrative  Law  Judge  saw  no  merit 
in  this  contention,  nor  does  the 
Administrator.  Alvin  Brod.  who 
callously  disregarded  his  public  trust  as 
a  registered  pharmacist,  remains  on  the 
premises.  His  wife,  an  obsentee  ow^er, 
supervises  the  business  by  visiting  for 
an  hour  or  so  once  a  week  while 
maintaining  full  time  employment  as  a 
social  welfare  examiner  in  Nassau 
County,  New  York,  some  miles  distant 
from  K  &  B's  Manhattan  location.  Under 
the  present  and  contemplated 
arrangement,  Mr.  Brod  and  the 
supervising  pharmacist  would  be 
together  daily  in  a  store  measuring  nine 
by  twenty-two  feet  in  its  totaUty. 
Supposedly,  ihe  pharmacist  will  go 
about  his  duties  effectively  ignoring  and 
being  ignored  by  Mr.  Brod.  As  judge 
Young  points  out,  Mr.  Feingold's 
corporate  employer  has  but  one 
stockholder,  one  officer  and  one 
director,  Mr.  Brods  wife,  who  only 
comes  to  the  store  once  a  week,  who  is 
not  a  trained  pharmacist,  and  who  has 
not  been  shown  to  possess  any 
significant  experience  in  operating  a 
pharmacy.  Thie  infiuence  that  Mr.  Brod 
will  doubtlessly  continue  to  exert  over 
this  tiny  pharnacy's  operations  is  bound 
to  be  pervasive.  Under  all  of  the  facts 
and  circumstances  present  in  the  record 
of  this  proceeding,  the  Administrator 
concludes  that  Mr.  Brods  continued 
association  with  this  pharmacy  would 
be  an  intolerable  affront  to  the  pubhc 
interest  as  manifested  in  the  Controlled 
Substances  Aci. 

Even  if  the  Respondent  did  not  insist 
upon  Mr  Brods  continued  employment 
on  the  premises,  the  Administrator 
would  be  hard  pressed  to  find  mitigation 
sufficient  to  warrant  a  decision  in  favor 


\ 


of  this  pharmacy.  The  new  owner,  Mrs. 
Brod,  is  not  above  engaging  in  corrupt 
activity  if  her  husband's  welfare  and 
business  are  at  stake.  For  a  period  of 
about  ten  days  she,  with  her  husband 
and  children,  and  Mr.  and  Mrs.  Kom 
and  their  children,  diligently  set  about 
the  forging  of  several  thousands  of 
prescripfions  for  dangerous  drugs  in  a 
bizarre  effort  to  falsify  the  Respondent's 
controlled  substance  records.  She  claims 
that  she  did  not  really  appreciate  what 
she  was  doing.  Neither  the 
Administrative  Law  Judge  nor  the 
Administrator  find  this  assertion  to  be 
credible.  Mrs.  Brod  was  married  to  a 
pharmacist  for  many  years.  She  is  an 
educated  woman.  No  matter  what  she 
thought  was  the  purpose  of  this 
recordkeeping  marathon,  she  knew  that 
she  had  no  authority  to  fill  out 
prescriptions  and  sign  physicians' 
names  to  them.  She  knew  that  the  same 
was  true  with  respect  to  her  children. 
Yet  she  did  these  things,  in  consort  with 
her  husband,  children  and  oihers,  on  a 
massive  scale  and  over  a  period  of 
several  days.  Judge  Young  concluded 
that  he  was  unable  to  find  that  the 
pharmacy  would  be  in  safe  and  reliable 
hands  if  entrusted  to  the  supervision  of 
Mrs.  Brod.  The  Administrator  agrees 
with  that  conclusion.  Society  cannot 
tolerate  the  presence  of  individuals 
within  the  pharmacy  profession  who 
abdicate  their  professional 
responsibility  and  permit  themselves  to 
become  conduits  by  which  dangerous 
controlled  substances  reach  the  illicit 
marketplace.  The  registrations  of  K  S  B 
Successors,  Inc.,  must  be  revoked. 
Having  concluded  that  there  is  a 
lawful  basis  for  the  revocation  of  the 
Respondent  pharmacy's  DEA 
registrations  and  having  further 
concluded  that  the  public  interest 
demands  such  revocation,  it  is  the 
Administrator's  decision  that  these 
registrations  be  revoked.  Accordingly, 
pursuant  to  the  authonty  vested  in  the 
Attorney  General  by  section  304  of  the 
Controlled  Substances  Act,  21  U.S.C. 
824,  and  redelegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  the  Administrator 
orders  that  DEA  Certificates  or 
Registration  AK5260132  and  AKl79g812 
be,  and  they  hereby  are.  revoked, 
effective  October  1,  1984. 

Dated;  August  27, 1984. 
Francis  M.  Mullen,  Jr.. 

Administrator. 

[FR  Doc  84-23177  Filed  8-30-S4:  8:4S  sm| 
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DEPARTMENT  OF  LABOR 

Office  of  tt>c  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Back:  ground 

1  he  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  [44  U.S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  [OMB)  smce  the  last  hst  was 
published.  The  list  will  have  all  entries 
grouped  mto  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information; 

The  Agency  of  the  Department  issuing 
this  form.  v 

The  title  of  the  form.  ^ 

The  0MB  nnd  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  docu.-nents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer.  Paul  E.  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson.  Office  of 
Inf.rmation  Management,  US. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Room  S-5526. 
Washington,  D.C.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer.  Arnold  Strasser.  Telephone 
202-395-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  3206. 
NEOB.  Washington.  DC.  20503. 


Any  member  of  the  pubbc  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Departmental  Management 

Market  Study  of  the  Readers  of  Disabled 

USA 
OIPA-1 
One  time  only 
Individuals  or  households 
760  responses;  99  hours:  1  form 

To  comply  with  the  pre- testing 
requirements  of  OMB  Bulletin  81-16. 
OIPA  and  the  President's  Committee  on 
Employment  of  the  Handicapped  will 
conduct  a  direct-mail  survey  of  a 
randomly  selected  group  of  subscribers 
to  Disabled  USA.  The  data  will  be  used 
to  determine  the  usefulness  of  the 
information  m  the  publication. 
.Market  Study  of  the  Readers  of  Current 

Wage  Developments 
OIPA-2 
One  time  only 
Individuals  or  households 
320  responses:  32  hours;  1  form 

To  comply  with  the  pretesting 
requirements  of  OMB  Bulletin  81-16. 
OIPA  and  the  BLS  will  conduct  a  direct- 
mail  survey  of  a  randomly  selected 
group  of  subscribers  to  Current  Wage 
Developments.  The  data  will  be  used  to 
determine  the  usefulness  of  the 
information  in  the  publication. 
Market  Study  of  the  Readers  of 

Resource  Guide  to  Labor-Management 

Cooperation 
OIPA-3 
One  time  only 
Individuals  or  households 
320  responses:  24  hours;  1  form 

To  comply  with  the  pre-testing 
requirements  of  OMB  Bulletin  81-16. 
OIPA  and  the  Labor-Management 
Services  Administration  will  conduct  a 
direct-mail  survey  of  a  random.ly 
selected  group  of  subscribers  to 
Resource  Guide  to  Labor-Management 
Cooperation.  The  data  will  be  used  to 
determine  the  usefulness  of  the 
information  in  the  publication. 

Market  Study  of  the  Readers  of  A 

Woman's  Guide  to  Her  job  Rights 
OIPA-4 
One  tune  only 
Individuals  or  households 
480  responses;  63  hours;  1  form 

To  comply  with  the  pre-testing 
requirements  of  OMB  Bulletin  81-16. 
OIPA  and  the  Women's  Bureau  will 
conduct  a  direct-mail  survey  of  a 
randomly  selected  group  of  subscribers 
to  A  Woman 's  Guide  to  Her  fob  Rights 
The  data  will  be  used  to  determine  the 


usefulness  of  the  information  in  the 

publication. 

Extension 

Employment  and  Training 

Administration 
Program  Monitoring  Report  and  job 

Service  Complaint  Form 
1205-0039;  ETA  5-148  and  ETA  8428 
On  occassion;  quarterly 
State  or  local  governments 
208  responses;  5,808  hours;  2  forms 

The  forms  are  necessary  as  part  of 
compliance  with  NAACP  v.  Marshall, 
and  with  Department  of  Labor 
regulations  (20  CFR  Parts  651,  653,  and 
658)  under  the  Wagner-Peyser  Act,  as 
amended  by  the  JTPA,  regarding  the 
establishment  and  functioning  of  State 
employment  services.  The  forms  will 
allow  the  public  to  file  complaints  and 
State  agencies  to  provide  appropriate 
reports. 

Extension 

Mine  Safety  and  Health  Administration 
Rock  Bolt  Test  Procedures  and  Rock 

Bolt  Anchorage  Capacity  Tests 
1219-0086 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
450  respondents;  7,200  hours 

Requires  metal  and  nonmetal  mine 
operators  that  use  rock  bolting  to 
perform  anchorage  method  tests  and 
anchorage  capacity  tests.  Records  are 
required  to  be  kept  of  the  test  results. 
The  purpose  of  the  records  are  to 
establish  that  tests  have  been  made  and 
that  adequate  anchorage  i&  achieved. 

Signed  at  Washington.  DC  this  28th  day  of 
.August.  1984. 
Paul  E.  Larson, 
Departmental  Clearance  Officer. 

iFR  Ooc  M^2326P  Filfd  S-30-84,  8  46  «ni] 
MLUNO  COCK  4S1»-a»4l 


Empioyn>ent  artd  Training 
Administration 

Federal  Committee  on  Apprenticeship; 
Renewal 

Notice  is  given  that  after  consultation 
with  the  General  Services 
Administration,  it  has  been  determined 
that  the  FCA,  whose  charter  expires 
September  27.  1984.  is  hereby  renewed 
for  the  period  October  1  1984.  to 
September  30, 1986.  This  action  is 
necessary  and  in  the  public  interest 

The  Committee  will  be  an  effective 
instrument  for  providing  assistance 
through  advice  and  counsel  to  the 
Secretary  of  Labor  and  the  Assistant 
Secretary  of  Labor  for  Employment  and 
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Training  in  their  development  and 
implementation  of  administration 
policies  addressing  critical  skill  shortage 
occupations  with  particular  current 
emphasis  in  the  defense  industry:  in 
carrying  out  their  program 
responsibilities  in  the  apprenticeship 
and  other  structured  training,  and  by 
furnishing  recommendations  on  such 
matters  as  training  for  the  employed,  the 
disadvantaged,  minorities  and  women. 

The  Committee  will  consist  of  10 
representatives  of  employers,  10 
representatives  of  organized  labor,  and 
S  representatives  of  the  public,  including 
one  or  more  educators. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  on  September  27, 1984. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Federal  Committee  on 
Apprenticeship.  Such  comments  should 
be  addressed  to:  Mrs.  M.  M.  Winters. 
Bureau  of  Apprenticeship  and  Training, 
ETA.  U.S.  Department  of  Labor,  601  D 
Street.  NW..  Room  6314,  Washington, 
DC.  20213. 

Signed  at  Washington.  D.C.,  this  August  27, 
1984. 

Raymond  |.  Donovan 

Secretary  of  Labor. 

[FR  Doc.  S4-232M  FUed  «-3IV-M:  fc4S  «in| 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

[Prohibited  Transaction  Exemption  84-124; 
Exemption  Application  No.  L-4723  at  al.] 

Grant  of  individual  Exemptions;  Local 
723  Teamsters  Welfare  Fund  of 
Norttiem  New  Jersey,  et  al. 

AGENCY:  Pension  and  Welfare  Benefit 
Programs.  Labor. 

ACnOH;  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 


and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plau  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Local  723  Teamsters  Welfare  Fund  of 
Northern  New  Jersey  (the  Plan)  Located 
in  Montville.  New  Jersey 

[Prohibited  Transaction  Exemption  84-124; 
Exemption  Application  No.  L-4723] 

Exemption  i 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  sale  for  $48,500  in  cash 
(plus  one-half  of  the  original  closing 
costs),  of  an  undivided  one-half  interest 
(the  One-Half  Interest)  in  certain 
improved  real  property  by  Teamsters 
Local  723  Welfare  Fund  Holding 
Company,  Inc.  (the  holding  company  of 
the  Plan)  to  Local  723  Holding  Company 
(the  holding  company  of  Local  723  of  the 
International  Brotherhood  of  Teamsters, 
Chauffeurs.  Warehousemen  and  Helpers 
of  America)  provided  the  amount  paid 
for  the  One-Half  Interest  is  not  less  than 
its  fair  market  value  at  the  time  the 
transaction  is  consummated. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
15.  1984  at  49  FR  24824. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Tasty  Baking  Company  Pension  Plan 
(the  Plan)  Located  in  Philadelphia. 
Pennsylvania 

IProhibited  Transaction  Exemption  84-125; 
E.xemption  Application  .No.  0-^961] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  lease  of 
certain  real  property  by  the  Plan  to 
Tasty  Baking  Company  (the  Employer) 
and  the  possible  future  cash  sale  of  the 
Property  by  the  Plan  to  the  Employer, 
provided  the  terms  and  conditions  of  the 
transactions  are  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party,  and 
that  any  purchase  by  the  Employer  is  at 
no  less  than  fair  market  value  at  the 
date  of  sale. 

Effective  Date:  If  granted,  the 
proposed  exemption  will  be  effective 
)uly  1,1984. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29,  1984  at  49  FR  26842. 

For  Further  Information  Contact:  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Mainland  Pathology  Associates,  Inc. 
Employees'  Pension  Trust  (the  Plan) 
Located  in  La  Marque,  Texas 

[Prohibited  Transaction  Exemption  84-126; 
Exemption  Application  No.  D-5010] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  prior  sale  by 
the  Plan  of  an  improved  parcel  of  real 
property  to  Kurt  Weiss.  M.D.  and 
Frances  J.  Weiss,  his  wife,  parties  in 
interest  with  respect  to  the  Plan, 
provided  that  the  price  paid  was  not  less 
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than  the  fair  market  value  of  the 
property  at  the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6. 
1984  at  49  FR  27850. 

Effective  Date;  The  effective  date  of 
the  exemption  is  April  10. 1979. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Retirement  Plan  of  Shape  Corporation 
(the  Plan)  Located  in  Grand  Haven, 

Michigan 

[Prohibited  Transaction  Exemption  84-127; 
E.xemplion  Application  No.  D-5161] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason  of 
section  4975(c)(1)  (A)  through"(E)  of  the 
Code,  shall  not  apply,  for  a  period  of 
seven  years,  to  the  proposed  loans  (the 
Loans)  by  the  Plan  of  up  to  25%  of  its 
assets  to  Shape  Corporation,  the  Plan 
sponsor,  provided  that  the  terms  of  the 
transactions  are  not  less  favorable  ?o 
the  Plan  than  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  parly  at  the  time  of 
consummation  of  each  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6. 
1984  at  49  FR  27854. 

Temporary  Nature  of  Exemption:  This 
exemption  is  temporary  in  nature  and 
will  expire  seven  years  after  the  date  of 
grant  with  respect  to  the  making  and 
holding  of  any  Loan. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Rainier  News,  Inc.  Profil  Sharing  Plan 
(the  Plan)  Located  in  Everett, 
Washington 

(Prohibited  Transaction  Exemption  84-128; 
Exemption  Application  No  0-5281) 

Exemption 

The  restrictibns  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through"(E)  of  the 
Code,  shall  not  apply,  effective  January 
1.  1975  through  May'si.  1984,  to  the  loan 


of  $100,000  made  oh  September  14. 1974, 
by  the  Plan  to  Mr.  Robert  L.  Spencer, 
provided  the  terms  of  the  loan  were  not 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  the  loan  was  made. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department  s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6, 
1^  at  49  FR  27859. 

Effective  Date:  This  exemption  is 
effective  from  January  1. 1975  through 
.May  31.  1984. 

For  Further  Information  Contact.  Gary 
H.  Lefkowilz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Jamestown  Clinic.  Ltd.  Employeefl' 
Retirement  Plan  (the  Plan)  Located  in 
Jamestown,  North  Dakota 

IProhibited  Transaction  Exemption  84-129: 
Exemption  Application  No  0-5274] 

Exemption 

The  restrictions  of  sections  406fa).  406 
(b)(1)  and  (b)(2).  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975(c)[ll  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  a  lease,  effective  July  1.  1984.  of 
certain  improved  real  property  by  the 
Plan  to  Jamestown  Clinic.  Ltd.,  the 
sponsor  of  the  Plan:  provided  that  such 
lease  is  on  terms  and  conditions  at  least 
equivalent  to  those  which  the  Plan 
would  receive  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29.  1984  at  49  FR  26844. 

Effective  Date:  This  exemption  is 
effective  July  1,  1984. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

The  Metro  Bank  Corp.  Retirement  Plan 
(the  Retirement  Plan)  and  The  Metro 
Bank  Corp.  Profit  Sharing  Plan  (the 
Profit-Sharing  Plan;  collectively,  the 
Plans)  Located  in  Denver,  Colorado 

[Prohibited  Transaction  Exemption  84-130; 
Exemption  Application  Nos.  I>-5404  and  D- 
5405) 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (bM2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plans  of  two  notes  (the 
Notes)  to  the  Metro  National  Bank,  the 
sponsor  of  the  Plans,  for  cash  in  the 
amount  of  the  greater  of  the  outstanding 
balances  of  the  Notes  or  the  fair  market 
value  of  the  Notes  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6, 
1984.  at  49  FR  27860. 

For  further  Information  Contact; 
Richard  Small  of  the  Department, 
telephone  (202)  523-7222.  (This  is  not  a 
toll-free  number.) 

General  Infonnatioii 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subiect  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disquahfied  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate-fot  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


{ 
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Signed  at  Washington.  DC.  this  28th  day 
of  August  1984. 
Elliot  I.  Daniel 

A  cting  Assistant  Administrator  for  Fiduciary 
Standards.  Office  of  Pension  and  Welfare 
Benefit  Programs.  U.S.  Department  of  Labor 

|FR  Doc  S4-Z3200  Filed  S-30-M,  8:45  am) 
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[Application  Na  D-46441 

Withdrawal  of  the  Proposed 
Exemption  Involving  the  Medical 
Radiologic  Consultants,  P.C.  Employee 
Savings  A  Profit  Sharing  Retirement 
and  Trust  (the  Plan)  Located  in 
Saginaw.  Ml 

In  the  Federal  Register  dated  April  24. 
1984  (49  PR  17612).  the  Department  of 
Labor  (the  Department)  published  a 
notice  of  pendency  of  a  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1954.  The 
notice  of  pendency  concerned  an 
apphcation  filed  on  behalf  of  Medical 
Radiologic  Consultants,  P.C.  (the 
Employer)  and  involved  a  proposed  loan 
of  $50,000  (the  Loan)  by  the  Plan  to  the 
Employer  and  the  guarantee  of  the 
repayment  of  the  Loan  by  the  principal 
stockholder  of  the  Employer. 

By  letter  dated  June  22. 1984,  the 
applicant's  representative  notified  the 
Department  that  the  applicant  was  no 
longer  seeking  an  exemption  for  the 
Loan.  Therefore,  the  Department  is 
hereby  withdrawing  the  notice  of 
pendency. 

Signed  at  Washington.  D.C..  this  14th  day 
of  August  1984. 

Elliot  I.  Daniel. 

Acting  Assistant  Administrator  for  Fiduciary 
Standards.  Office  of  Pension  and  Welfare 
Benefit  Programs.  U.S.  Department  of  Labor 

ire  Doc  S4-2318S  Rled  8-30-84:  845  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

184-70] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 


approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters,  adn  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
reviewer. 

DATE:  Commente  must  be  received  in 
writing  by  September  10, 1984.  If  you 
anticipate  commenting  on  a  form  but 
find  the  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 
and  the  Agency  Clearance  Officer  of 
your  intent  as  early  as  possible. 
ADDRESS:  Carl  F.  Steinmetz.  NASA 
Agency  Clearance  Officer,  Code  NIM, 
NASA  Headquarters,  Washington,  DC 
20546.  Kenneth  Allen,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3236.  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cari  F.  Steinmetz,  NASA  Agency 
Clearance  Officer.  (202)  453-2941. 

Reports  I 

Title:  Employment  Inquiry. 
Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
Frequency  of  Report:  As  required. 
Type  of  Respondent:  Individuals  or 
households,  businesses  or  other  for- 
profit,  federal  agencies  or  employees. 
Annual  Reporting  Hours:  175. 

Abstract-Need/Users:  The  NASA 
Form  606  is  used  as  a  pre-employment 
reference  check  to  obtain  pertinent 
information  about  qualifications  and 
chartacter  of  applicants  selected  for 
appointment  to  other  than  scientific 
positions  with  NASA. 

Title:  NASA  Contractor  Financial 

Management  Reports. 
Type  of  Request:  Reinstatement  of  a 

previously  approved  collection  for 

which  approval  has  expired. 
Frequency  of  Report:  Monthly. 
Type  of  Respondent:  Businesses  or  other 

for-profit. 
Annual  Reporting  Hours:  184,800. 

Abstract-Need/Users:  The  NASA 
Form  533  series  is  the  basic  financial 
management  program  evaluation  which 
is  used  to  report  actual  and  projected 
data  assuring  that  contractor 
performance  is  reahsfically  planned  and 
supported  by  dollar  resources. 
Title:  DoD  Industrial  Plant  Equipment 

Requisition  (NASA  Use). 


Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Annual  Reporfing  Hours:  34. 

Abstract-Need/Users:  The  DoD  Form 
1419  provides  a  standard  format  and 
procedure  by  both  NASA  and  DoD  for 
obtaining,  certifying,  and  acting  upon 
contractor  requirements  for  Government 
equipment. 
L.  W.  Vogel, 

Director.  Logistics  Management  and 
Information  Programs  Division. 

(FR  Doc  84-23146  Filed  8-30-84:  8:45  am) 
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(84-71) 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 
The  NASA  Supplement  to  the  Federal 
Acquisition  Regulation  has  been 
previously  cleared  by  OMB  (2700-0043). 
subject  to  submission  of  the  clearance 
requests  for  specific  reporting  and 
recordkeeping  requirements. 

Copies  of  the  proposed  forms,  the 
request  for  clearance  (S.F.  83), 
supporting  statement,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  Usted 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  September  10, 1984.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Review  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Cari  F.  Steinmetz,  NASA 
Agency  Clearance  Officer,  Code  NIM. 
NASA  Headquarters.  Washington.  DC 
20546.  Kenneth  Allen.  Office  of 


Information  and  Regulatory  Affdirs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  F.  Steinmetz,  NASA  Agency 
Clearance  Officer,  (202J  453-2941. 

Report 

Title:  NASA  FAR  Supplement,  Part  1&- 
23,  Environment,  Conser\ation  and 
Occupational  Safety. 

Type  of  Request;  Existing  regulation  (no 
change  proposed). 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Small  and  Large 
Businesses,  State  and  Local 
Governments  and  Non-Profit 
Institutions. 

Annual  Responses:  750, 

Annual  Burden:  30,000  hours, 

Abstract-Need/Users:  Where  unique 
facility  safety  or  health  requirements 
exist,  including  hazardous  deliverables 
or  operations,  suitable  contractor  safety 
and  health  plans  are  required,  as  are 
accident  reports. 
L.  W.  Vogel. 

Director.  Logistics  Management  and 
Information  Programs  Division. 

|FR  Doc.  84-23147  Filed  8-3(V-84  8.4S  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Design  Arts  Advisory  Panel  (Overview 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  17,  1984,  from  9:00 
a,m.  to  5.30  p.m.  in  room  MO-9  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N,W„  Washington,  DC.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  policy  and 
guidelines. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  682-5433, 
Gary  O,  Larson, 

Acting  Director.  Office  of  Council  and  Pane] 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc.  84-23264  Filed  8-30-84;  B:4S  am) 
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Map  Application  Announcement  for 
Fiscal  Year  1985 

agency:  Institute  of  Museum  Services, 
NFAH. 

ACTION:  Map  applicatioa  announcement 
for  fiscal  year  1985.  This  grant 
application  announcement  applies  only 
to  the  Museum  Assessment  Program 
(MAP). 

Following  the  date  of  publication  of 
this  announcement,  the  Institute  of 
Museum  Services  (IMS)  will  be 
receiving  applications  for  grants  under 
the  Museum  Assessment  Program 
(MAP)  for  Fiscal  Year  1985. 

Nature  of  Program:  The  Director  of 
IMS  makes  grants  under  the  .Museum 
Assessment  Program  to  assist  museums 
in  carrying  out  institutional 
assessments.  The  program  is  designed  to 
help  museums — particularly  those  with 
small  budgets — to  provide  better 
services  and  broaden  their  bases  of 
private  and  other  non-Federal  financial 
support  through  an  independent 
professional  assessment  of  their 
programs  and  operations.  A  museum  as 
defined  in  45  CFR  1180.3  may  apply  for  a 
MAP  grant.  A  museum  which  receives  a 
MAP  grant  for  a  fiscal  year  may  not 
receive  another  MAP  grant  in  the  same 
or  any  sequential  fiscal  year. 
Accordingly,  a  museum  which  received 
a  grant  under  the  MAP  program  in  Fiscal 
Years  1981, 1982  or  1984  (the  only  prior 
year  in  which  grants  were  made)  is 
ineligible  for  such  assistance  in  Fiscal 
year  1985  or  any  subsequent  year. 

A  museum  must  use  the  grant  for 
assessment  assistance  to  pay  for: 
expenses  of  institutional  assessment 
such  as  registration  fees:  surveyor 
honoraria:  travel  and  other  expenses  of 
surveyor;  and  technical  assistance 
materials.  The  amount  of  a  MAP  grant 
may  not  exceed  $1000. 

Grant  Application  Procedures;  The 
Director  considers  an  application  (on  a 
form  supplied  by  IMS)  by  a  museum  for 
a  grant  for  assessment  assistance  only  if 
(Ij  The  museum  applies  for  assessment 
to  an  appropriate  professional 
organization  as  defined  in  the 
regulations  and  (2)  that  the  professional 
organization  notifes  I.MS  that  the 
application  (to  the  professional 
organization)  for  assessment  is  complete 
and  that  the  museum  applying  for 
assessment  is  eligible  to  participate  as  a 
museum  as  defined  in  45  CFR  1180.3  of 
the  regulations.  The  American 
Association  of  Museums  (AAM)  is  an 
organization  which  has  been  designated 
as  an  appropriate  professional 
organization.  To  participate  in  the 


assessment  program,  a  museum  MUST 
APPLY  TO  AAM  and  complete  the  self- 
study  questionnaire  and  IMS  MAP 
application  provided  by  AAM.  IMS 
supplies  the  AAM  with  application 
forms  and  instructions.  These  are  then 
forwarded  by  AAM  to  applicant 
museums.  IMS  applications  are  supplied 
to  AAM  until  available  funds  are 
exhausted  or  until  April  26,  1985, 
whichever  first  occurs  Interested 
museums  should  contact  AAM  for 
further  information:  The  American 
.^ssociation  of  Museums.  1055  Thomas 
Jefferson  Street,  NW,.  Washington,  DC, 
20007.  Telephone:  (202)338-5300, 

The  Director  of  IMS  approves 
applications  meeting  the  MAP 
requirements  on  a  first-come,  first- 
8er\  ed  basis  (i.e.,  in  the  order  in  which 
an  application  is  received  and  has  been 
determined  to  have  met  applicable 
requirements).  Applications  are 
approved  for  awards,  subject  to  the 
availability  of  funds,  until  a  given  date 
m  the  fiscal  year  established  by 
publication  in  the  Federal  Register.  For 
Fiscal  Year  1985,  IMS  establishes  two 
such  dates.  October  26,  1984  and  April 
26, 1985.  If  a  musuem's  M.AP  application 
is  received  on  or  before  the  indicated 
date,  it  will  be  processed  together  with 
other  MAP  applications  received  during 
that  period.  Applications  received  after 
the  indicated  date  will  be  processed 
during  the  subsequent  period.  In  no 
event  will  applications  received  after 
April  26,  1985  be  processed  for  Fiscal 
Year  1985  awards.  There  are  no 
selection  criteria.  Matching 
requirements  do  not  apply. 

Applicable  Regulations:  Applicable 
regulations  may  be  found  in  45  CFR 
1180."0-.76. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  N,  Rossi,  Confidential  Assistant 
to  the  Director.  1100  Pennsylvania 
Avenue.  .\W„  Washington,  DC,  20506 
(202)786-0536. 

Da ;ed:  August  28,  1984,  * 

Susan  E.  Phillips, 
Director,  Institute  of  .Museum  Services. 

iFR  Doc  84- 23283  Fllea  ft-30-84,  8:45  «m| 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  tor  the 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub,  L.  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 
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N«me:  Advisory  Committee  for  the 
Mathematical  Sciences 

Date  and  Time:  September  17-18,  1984 — 
9:00  a.m.  each  day 

Place;  Room  543.  National  Science 
Foundafion.  1800  G  Street.  NW..  Washington. 
Da20K50 

Type  of  Meeting:  9/17  Open— 9:00  a.m.  to 
3  JO  p.ni..  B/17  Qoied— 3:30  p.m.  to  5:30  p.m., 
9/18  Open— 9:00  a.m.  to  finish 

Contact  Person:  ftr.  Judith  S.  Sunley. 
Deputy  Diviaion  Director.  Division  of 
Mathematical  Science*.  Room  304,  National 
Science  Foundation.  Washington,  D.C.  20550. 
Telephone  (202)  357-9669.  Anyone  planning 
to  attend  this  meeting  should  notify  Dr. 
Sunley  no  later  than  September  12, 1984. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  for 
research  in  the  mathematical  sciences. 

Agenda: 

Monday:  September  17. 1984—9:00  a.m.  to 
3:30  p.m.— Open 

Introductory  Remarks 

Current  Statas  of  the  Division  including: 

1.  organuation  and  stafT 

2.  FY  1986  Budget  estimates 

3.  FY  1984  activity  wrap-up 

4.  special  projects  report 

5.  current  implementation  of  past  initiatives 
Mathematical  sciences  at  other  Federal 

agencies 
Impact  of  other  Foundation  programs 
1  Science  and  Engineering  Education 

2.  International  programs 

3.  Office  of  Advanced  Scientific  Computing 

4.  Others 

Current  plans  for  the  future 

Monday,  September  17,  1984— 3:30 p.m.  to 
5:30  p.m.— Closed 

Discussion  and  review  of  pending 
proposals  with  policy  implications. 

TJesday.  September  18,  1984 — 9:00  a.m.  to 
finish— .Open 

Plans  for  the  future 

1.  graduate  research  fellowships 

2.  emphasis  on  graduate  students,  post- 
docs,  young  investigators 

3  project-style  support 

4.  scientific  areas  of  emphasis  within  the 
mathematical  sciences 

5.  institutes* 
Other  business 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposal. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Diiector,  NSF.  on  )ulv 
6.  1979. 
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August  28. 1984. 

M.  Rebecca  Winkler. 

Committee  Management  Coordinator. 

(FR  Ooc.  84-Z32M  Died  t-JO-M  ft45  am) 
BILUNG  CODE  7S5V41-M 

Advlsoi7  CommittM  for  Biological, 
Behavioral,  and  Social  Sciencea; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological, 
Behavioral,  and  S«)cial  Sciences  (BBS) 

Date  and  Time:  September  19  &  20,  1984. 
9:00  a.m.  to  5:00  pjn. 

Place:  Room  543.  National  Science 
FoundaHon.  1800  C  Street.  NW..  Washington. 
DC.  20550 

Type  of  Meeting;  Open 

Contact  Person:  Dr.  David  T.  Kingsbury. 
Assistant  Director,  Biological,  Behavioral, 
and  Social  Sciences.  (202)  357-9854.  Room 
506,  National  Scierce  Foundation, 
Washington.  DC  20550 

Summary  of  Minutes:  May  be  obtained 
from  the  contact  person  named  above. 

Purpose  of  Advisory  Committee:  The 
Advisory  Committee  for  BBS  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  research-related  activities  of  the 
divisions  that  make  up  BBS. 

Agenda: 

Review  and  discussion  of  the  information 
sciences  in  NSF,  including  presentations  by 
active  researchers  in  the  field.  General 
discussion  of  the  FY  1986  initiatives  which 
relate  to  BBS.  Discaission  of  NSF  general 
operating/management  philosophy.  Plans  will 
be  made  for  subsequent  meetings  of  the 
committee. 

Dated:  August  28, 1984. 
M.  Rebecca  Winkler. 

Committee  Management  Coordinator. 

IFR  Doc  S4-Z3259  Filed  8-JO-84,  8:45  «m| 
BILUNQ  COOC  7SS5-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  Bond/Escrow 
Requirement  Relating  to  Sale  of 
Assets  by  an  Employer  That 
Contributes  to  a  Multiemployer  Plan: 
J  J.W.  Trudiing,  Ltd.,  dba  James  J. 
Williams  (Case  No.  120-535) 

aqency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  Exemption. 


summary:  The  Pension  Benefit 
Guaranty  Corporation  has  granted  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 


the  Employee  Retirement  Income 
Security  Act  of  1974  to  J.J.W.  Trucking, 
Ltd.,  dba  fames  J.  Williams.  A  notice  of 
the  request  for  exemption  was  published 
in  the  Federal  Register  on  June  21, 1964 
(49  FR  25549).  The  effect  of  this  notice  is 
to  advise  the  public  of  the  decision  on 
the  exemption  request. 

address:  The  request  for  an  exemption, 
the  comment  thereon  (discussed  below), 
and  the  PBGC  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Public  Affairs  Office,  Suite  7100. 
2020  K  Street.  NW.  Washington,  DC 
20006,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.  A  copy  of  these  documents 
may  be  obtained  by  mail  from  the  PBGC 
Disclosure  Officer  (190)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Murphy,  Attorney,  Corporate 
Policy  and  Regulations  Department 
(611).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW, 
Washington,  DC  20006:  (202)  254-4860 
(not  a  toll-free  number). 

SUPPt^EMENTARY  INFORMATION: 

Bacl^gTound 

Under  section  4204(a)(1)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA"),  a  sale  of  assets 
by  an  employer  that  contributes  to  a 
multiemployer  pension  plan  will  not 
constitute  a  withdrawal  from  the  plan  if 
certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  furnish 
a  bond  or  escrow  for  five  plan  years 
after  the  sale. 

ERISA  section  4204(c)  authorizes  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  to  grant  exemptions  from  the 
purchaser's  bond/escrow  requirement  of 
section  4204(a)(1)(B).  Under  S  2643.3(a) 
of  the  PBGC's  regulation  on  variances 
for  sales  of  assets  (29  CFR  Part  2643), 
the  PBGC  will  approve  a  request  for  an 
exemption  if  it  determines  that  approval 
of  the  request  is  warranted,  in  that  it — 

(1)  would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  ERISA;  and 

(2)  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

The  legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions. 

ERISA  section  4204(c)  and  S  2643.3(b) 
of  the  regulation  require  the  PBGC  to 
publish  a  notice  of  the  pendency  of  an 
exemption  request  in  the  Federal 
Register,  and  to  give  interested  parties 
an  opportunity  to  comment  on  the 
proposed  exemption. 
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Decision 

On  June  21, 1984  (49  FR  25549),  the 
PBGC  published  a  notice  of  the 
pendency  of  a  request  from  JJ.W. 
Trucking,  Ltd.,  dba  James  J.  Williams 
(formerly  Michaud-Wyman,  Inc.) 
("Michaud-Wyman"),  for  an  exemption 
from  the  bond/escrow  requirement  of 
ERISA  section  4204(a)(1)(B),  in 
connection  with  the  purchase  by 
Michaud-Wyman  of  substantially  all  the 
assets  of  J.D.R.  Enterprises,  Inc. 
(formerly  J.j.W.  Trucking,  Ltd.,  dba 
James  J.  WiUiams  )  ("J.D.R.").  The 
agreement  recited  an  effective  date  of 
July  1, 1983;  the  agreement  was  made, 
and  the  sale  closed,  on  August  30, 1984. 

In  connection  with  the  sale,  Michaud- 
Wyman  assumed  J.D.R.'s 
responsibilities,  under  a  collective 
bargaining  agreement  with  Local  690  of 
the  Western  Conference  of  Teamsters, 
to  contribute  to  the  Western  Conference 
of  Teamsters  Pension  Trust  Fund  (the 
"Fund")  for  substantially  the  same 
number  of  contribution  base  units  for 
which  J.D.R.  had  an  obligation  to 
contribute. 

The  amount  of  the  bond/escrow  that 
would  be  required  under  ERISA  section 
4204(a)(1)(B)  is  $49,832.71  (the  average 
annual  contributions  of  J.D.R.  for  the 
three  plan  years  preceding  the  sale). 
J.D.R.'s  potential  withdrawal  liability  to 
the  Fund  is  estimated  to  be  $67,010.72. 

Michaud-Wyman  is  a  new 
corporation,  and  thus  was  unable  to 
submit  financial  statements  in 
compliance  with  PBGC  regulation  (29 
CFR  2643.2(d)(7)).  It  did  submit 
unaudited  financial  statements  for  its 
short  first  year  of  operations  ending 
December  31, 1983,  showing  a  net  loss  of 
$25,111.25  and  net  assets  of  $19,888.75. 

Michaud-Wyman  stated  that  the 
request  for  an  exemption  should  be 
granted  on  a  de  minimis  basis.  The 
average  annual  contributions  made  by 
all  employers  to  the  Fund  for  the  three 
plan  years  preceding  the  plan  year  in 
which  the  sale  occurred  was 
$470,590,339.  Thus,  the  amount  of  the 
bond/escrow  is  about  one-hundredth  of 
one  percent  of  the  amount  of  employer 
contributions. 

The  Fund,  by  counsel,  submitted  a 
comment  on  Michaud-Wyman's 
exemption  request,  objecting  to  any 
waiver  of  the  bond/escrow  requirement 
on  the  ground  that  such  a  waiver  would 
increase  the  Fund's  risk  of  financial  loss. 
In  support  of  this  objection,  it  noted  that 
Michaud-Wyman  had  negative  working 
capital  of  $290,000  on  December  31, 
1983;  operating  losses  exceeding  $25,000 
for  the  six-month  period  ending  that 
date;  and  an  investment  of  only  $45,000 
by  its  shareholders.  It  also  pointed  out 


that  the  shareholders  personally 
guaranteed  the  purchase  contract  and 
that  their  personal  assets  are  limited, 
making  further  investment  in  Michaud- 
Wyman  unlikely. 

However,  the  issue  is  not  whether  a 
waiver  would  cause  any  increase  in  the 
plan's  risk  of  loss,  but  whether  it  would 
cause  a  significant  increase.  "[W]hen 
the  amount  of  the  bond/escrow  is  very 
small  in  comparison  to  the  total  annual 
contributions  to  a  plan,  an  exemption 
from  the  bond/escrow  requirement 
would  not  significantly  increase  the  risk 
of  financial  loss  to  the  plan." 
Heinemann's.  Inc..  et  al..  48  FR  29638, 
29639  (June  27, 1983)  (bond  of  about  one- 
eighth  of  one  percent  of  total  annual 
contributions  waived).  In  such  a  case, 
the  financial  condition  of  the  purchaser 
is  irrelevant.  Accordingly,  the  PBGC 
concludes  that  the  points  raised  by  the 
Fund  do  not  provide  a  basis  for  denying 
Michaud-Wyman's  request  for  a  waiver. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  exemption  request, 
the  PBGC  has  determined  that  an 
exemption  from  the  bond/escrow 
requirement  is  warranted,  in  that  it 
would  more  effectively  carry  out  the 
purposes  of  Title  V  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  plan.  Therefore,  the 
PBGC  hereby  grants  the  request  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  with 
respect  to  Michaud-Wyman's  purchase 
of  assets  from  J.D.R.  The  granting  of 
such  an  exemption  does  not  constitute  a 
determination  by  the  PBGC  that  the 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  That 
determination  is  made  by  the  plan 
sponsor. 

Issued  al  Washington.  DC.  on  this  24th 
day  of  August.  1984. 
C.C.  Tharp. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  b*-Z292B  Filed  8-30-M.  &45  am| 
BILUNQ  CODE  770»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  VIII  Advisory  Council  Meeting; 
Public  Meeting 

The  Small  Business  Administration 
Region  VIII  Advisory  Council,  located  in 
the  geographical  area  of  Fargo,  North 
Dakota,  will  hold  a  pubhc  meeting  at 
9:30  a.m.,  Tuesday,  October  2. 1984,  at 
the  Federal  Building,  Room  319.  657-2nd 
Avenue  North,  Fargo,  North  Dakota,  to 
discuss  such  business  es  may  be 
presented  by  members,  the  staff  of  the 


U.S.  Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
Robert  L.  Pinkerton,  District  Director. 
U.S.  Small  Business  Administration, 
657-2nd  Avenue  North.  Fargo.  North 
Dakota  58102— (701)  237-5771,  extension 
5131. 

)eao  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
August  27.  1984. 
[FR  Doc  »t-2328e  Filed  ft-30-84.  8:45  am) 
mUJNa  CODE  M2S-01-M 


Region  VIII  Advisory  Council  Meeting; 
Public  Meeting 

The  Small  Business  Administration 
Region  VIII  Advisory  Council,  located  in 
the  geographical  area  of  Helena. 
Montana,  will  hold  a  public  meeting  at 
9:30  a.m.  on  Friday,  October  5, 1984,  at 
the  Federal  Office  Building.  301  South 
Park,  Room  389,  Helena,  Montana,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
John  R.  Cronholm,  District  Director.  U.S. 
Small  Business  Administration,  Federal 
Office  Building,  301  South  Park,  Drawer 
10054,  Helena.  Montana  59626 — (406) 
449-5381. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  27. 1984. 

[FR  Doc  »4-23287  Filed  8-30-84;  8:45  am) 
BIUING  COM  W2S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

FAA  Regulatory  Flexibility  Criteria  and 
Guidance 

On  July  29, 1982  (47  FR  32825).  the 
Federal  Aviation  Administration 
published  in  the  Federal  Register 
proposed  definitions  of^mall  entities, 
significant  economic  impact,  and 
guidance  for  making  determinations 
required  by  the  Regulatory  Flexibihty 
Act  of  1980.  Comments  were  requested 
from  the  public  on  these  proposed 
definitions,  and  seven  comments  were 
received.  On  July  15, 1983,  the  FAA 
adopted  an  Agency  Order  (Order 
2100.14)  which  establishes  definitions 
and  guidelines  for  use  in  implementing 
the  Regulatory  Flexibility  Act. 

Comments 

Seven  commented  on  the  proposed 
definitions,  and  these  are  discussed    . 
brieflv  below: 


\ 


vVOSNf 
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Three  commenters  indicated  that  FAA 
should  use  a  standard  for  small  business 
adopted  by  the  Civil  Aeronautics  Board 
of  an  air  carrier  provising  air 
transportation  only  with  aircraft  up  to  60 
seats  or  laoOO  pounds  payload  capacity. 
While  the  CAB  definition  may  be 
satisfactory  for  its  purpose,  FAA  does 
not  believe  that  it  takes  into  account  the 
concept  of  scale  economies,  which 
FAA's  definition  incorporates.*  These 
economies  operate  without  regard  to  the 
size  of  aircraft  operated.  Adoption  of  the 
definition  that  all  operators  of  a  certain 
size  aircraft  are  "small"  or  "large" 
businesses  would  also  result  in  an 
anomaly  of  never  having  a  "small 
business"  operator  of  large  aircraft. 

Two  commenters  questioned  the  need 
for  a  floor  of  11  entities  as  a  threshold 
number  representing  a  "substantial 
number."  The  language  of  the  FAA 
Order  adopts  11  as  a  minimum  number, 
because  FAA  beheves  that  "substantial 
number"  was  never  meant  to  apply  to  a 
few  entities.  In  view  of  possible  cases  in 
which  the  total  number  of  entities 
affected  is  small,  the  FAA  order  allows 
for  judgement  on  the  part  of  the 
rulemaking  official  to  find  a  number 
lower  than  11  to  be  a  substantial 
number. 

Two  comments  involved  airports.  One 
commenter  beheved  that  the  FAA 
definition  of  small  entity  should  include 
all  privately  owned— public  use  airports, 
FAA  agrees  FAA's  Order  adopts  this 
approach  that  all  such  airports  are  small 
entities.  One  commenter  believed  FAA 
should  consider  enplanements  at  an 
airport,  as  well  as  the  population  of  the 
entity  which  runs  the  airport.  FAA 
believes  that  enplanements  are  not 
necessarily  relevant  since  an  airport 
could  have  limited  or  no  air  carrier 
service  and  therefore  a  small  number  of 
enplanements,  and  yet  be  an  important 
general  aviation  facility  and  be  a  large 
business  by  any  reasonable  standard. 
FAA  believes  that  the  proper  standard 
relates  the  airport  to  the  size  of  the 
entity  which  must  pay  compliance  costs 
of  any  airport  regiffations.  rather  than 
the  number  of  passengers  that  might  use 
scheduled  air  service. 

Several  comments  suggested  that  the 
numbers  of  employees  in  size  thresholds 
was  too  small,  or  seemed  disparate.  One 
commenter  argued  that  the  proposed 
standards  for  SlC's  3724  and  3728  were 
too  low.  Upon  review,  FAA  changed  the 
final  standards  to  reflect  a  higher 
employment  level  for  SIC  3728  because 
the  group  of  firms  with  250  to  499 
employees  actually  achieved  the  lowest 


'  See  for  example.  Economic  Regulation  of 
Domestic  Air  Trarsfxm  George  W.  Douglas  and 
James  C.  Miller  1],  Brookings  Institution,  1974. 


production  cost  per  dollar  of  shipment 
value,  and  the  value  of  the  proposed 
standars  is  set  at  the  midpoint  of  the 
next  smallest  first  size  class,  100  to  249. 
A  commenter  noted  the  disparity 
between  the  thresholds  in  SIC's  3721 
and  3724,  but  these  remain  unchanged  in 
FAA's  Order.  While  the  disparity  is 
present,  we  believe  it  is  related  to  the 
nature  of  the  industry.  As  outlined  in 
FAA's  invitation  for  public  comment  on 
the  proposed  definitions,  the  highest 
scale  economies  of  firm  in  SIC  3724 
occur  at  a  larger  size  of  firm  than  for 
firms  in  SIC  3721. 

One  commenter  argued  that  the 
"economies  of  scele"  argument  is  not 
appropriate,  and  that  FAA  should  use 
SEA  criteria  for  employment  thresholds. 
However,  FAA  review  of  our 
methodology  indicates  that  it  is  an 
appropriate  alternative.  The  SBA 
standards  present  problems,  as  outlined 
in  our  invitation  for  public  comment. 
These  need  not  be  reiterated  here.  The 
concept  of  establishing  size  thresholds 
for  determining  whether  an  entity  is 
small,  and  another  threshold  for  what 
constitutes  significant  economic  impact 
is  based  on  a  belief  that  the  SBA 
standards  are  often  not  based  on 
economic  criteria  or  that  FAA  lacks  and 
cannot  easily  obtain  the  data  to  apply 
the  criteria.  Furthermore,  the  efficiency 
of  different  size  firms — or  the  economies 
of  scale — bears  on  whether  a  firm 
should  be  considered  large  or  small, 
within  the  intent  of  the  Regulatory 
Fle.xibility  Act. 

A  commenter  suggested  use  of  an 
employee  threshold  of  200  for  SIC  4583. 
aircraft  repair  facilities.  Upon  review, 
this  recommendabon  was  accepted. 
Several  comments  argued  against 
specific  proposed  thresholds,  but 
provided  no  data  supporting  alternative 
thresholds.  These  include  a  commenter 
requesting  an  operator  fleet  size  of  19, 
rather  than  9,  and  a  commenter 
recommending  a  lower  cost  threshold 
for  commuters.  These  comments,  since 
unsupported,  were  rejected.  A 
commenter  suggested  a  $5,000  threshold 
of  significant  cost  for  aircraft  repair 
facilities.  While  this  suggestion  is  not 
specifically  adopted,  the  FAA  has 
decided  to  use  the  lowerst  threshold. 
$3,000  in  annualized  cost,  when  no 
specific  cost  threshold  has  been 
determined. 

Finally,  a  commenter  recommended 
that  "independently  owned  and 
operated  "  should  be  dropped  ft-om  the 
definitions  as  it  is  not  statutorily 
necessary  to  retain  this  language  in  the 
Agency  definition.  However,  FAA 
believes  it  is  central  to  the  intent  of  the 
legislation,  and  supported  by  the 


legislative  history  of  the  Act,  that  the 
protection  of  the  act  should  extend  to 
independent  operations,  not  divisions  or 
subsidiaries  of  large  conglomerates.  The 
phrase  is  kept  in  the  FAA  Order. 
Accordingly  FAA  publishes  the 
following  order  2100.14  entitled, 
"Regulatory  Flexibility  Criteria  and 
Guidance". 

Issued  in  Washin«ton,  D.C.  on  August  7. 
1984. 

Harvey  B.  Safeer. 

Director  of  A  viation  Policy  and  Plans,  APO-1 

Department  of  Transportation 

Federal  A  viation  Administration 

[2100.14] 

luly  15.  1983. 

Subject:  Regulatory  Flexibility  Criteria 
and  Guidance 

1.  Purpose.  This  order  provides 
guidance  on  FAA's  procedures  for 
implementing  the  Regulatory  Flexibility 
Act  of  1980  (Public  Law  96-354. 
September  19, 1980).  The  order  provides 
guidance  for  the  conduct  of  regulatory 
flexibility  analyses  and  reviews.  It  also 
provides  criteria  for  rulemaking  officials 
to  apply  when  determining  if  a  proposed 
or  existing  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

2.  Distribution.  This  order  is 
distributed  to  the  division  level  in 
Washington,  the  regions  and  the  Mike 
Monroney  Aeronautical  Center.  It  is  of 
interest  to  all  responsible  for  changing 
and  maintaining  the  Federal  Aviation 
Regulations. 

3.  General  provisions.  An  FAA  official 
exercising  regulatory  issuance  authority, 
who  must  determine  whether  an  existing 
Federal  Aviation  Regulation  or  a 
proposed  change  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  shall  use  the 
definitions  and  criteria  in  paragraphs  4 
through  9.  However,  if  paragraph  8  does 
not  contain  a  small  entity  definition  for 
the  type  of  entity  the  proposed  or    *• 
existing  regulation  affects,  the  official 
shall  use  the  Small  Business 
Administration's  (SBA)  definition  in 
Title  13  of  the  Code  of  Federal 
Regulations.  Also,  if  paragraph  9  does 
not  contain  a  significant  cost  threshold 
for  the  type  of  entity  the  proposed  or 
existing  regulation  affects,  the  official 
shall  use  the  lowest  significant  cost 
threshold  in  paragraph  9.  When,  using 
these  criteria,  an  FAA  rulemaking 
official  finds  or  believes  that  a  proposed 
rule  would  have,  or  an  existing  rule  has, 
a  significant  economic  impact  on  a 
substantia!  number  ot  small  entities,  the 
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official  shall  prepare  a  regulatory 
flexibility  analysis  or  review  of  that  rule 
and  follow  paragraph  7  of  this  order. 

4.  Small  entities.  Small  entities  are 
those  small  businesses  and  small  not- 
for-profit  organizations  which  are 
independently  owned  and  operated  and 
have  no  more  employees  or  own  no 
more  aircraft  than  the  threshold  levels 
listed  in  paragraph  8;  and  airports 
operated  by  small  governmental 
jurisdictions  which  have  no  more 
population. than  the  threshold  level 
listed  in  paragraph  8. 

5.  Substantial  number  of  small 
entities.  A  substantial  number  of  small 
entities  means  a  number  which  is  not 
less  than  eleven  and  which  is  more  than 
one-third  of  the  small  entities  subject  to 
a  proposed  or  existing  rule,  or  any 
number  of  small  entities  subject  to  the 
rule  which  is  substantial  in  the  judgment 
of  the  rulemaking  official. 

a.  Small  entities  subject  to  the  rule.  A 
small  entity  subject  to  the  rule  is  one 
required  by  the  rule  to  alter  its  practices. 
Included  are  those  small  entities  already 
in  voluntary  compliance  with  a 
proposed  rule  and  those  small  entities 
prevented  by  the  rule  from  engaging  in 
an  aviation  activity. 

b.  Notices  of  proposed  rulemaking  or 
final  rules  containing  multiple  unrelated 
rule  changes.  A  notice  of  proposed 
rulemaking  (NPRM)  or  final  rule  may 
include  two  or  more  substantive  rule 
changes  or  unrelated  that  each  affects 
different  small  entities.  A  substantial 
number  of  small  entities  subject  to  that 
NPRM  or  final  rule  means  a  substantial 
number  of  small  entities  subject  to  any 
one  of  the  changes. 

6.  Significant  economic  impact  on  a 
small  entity.  A  significant  economic 
impact  on  a  small  entity  means 
annualized  net  compliance  cost  to  that 
entity,  which  when  adjusted  for  inflation 
is  greater  than  or  equal  to  the  threshold 
significant  cost  level  for  the  entity  type 
shown  in  paragraph  9.  Annualized  net 
compliance  cost  includes  uniform 
annualized  costs  for  purchase  of  capital 
items. 

a.  Notjces  of  proposed  rulemaking  or 
final  rules  containing  multiple  closely 
related  rules  changes.  An  NTRM  or  final 
rule  may  include  two  or  more 
substantive  rule  changes  so  closely 
related  that  they  affect  the  same  small 
entities.  If,  for  any  entity,  the  total 
annualized  net  compliance  cost, 
adjusted  for  inflation,  of  all  rule  changes 
proposed  in  that  NPRM  or  final  rule 
equals  or  exceeds  the  threshold 
significant  cost  level  for  that  entity,  each 
such  rule  change  in  tPiat  NPRM  or  final 
rule  has  a  significant  economic  impact 
on  that  small  entity. 


7.  Small  entity  impact  considered  in  a 
regulatory  flexibility  analysis  or  revieiv 
Whenever  an  FAA  rulemaking  official 
conducts  a  Regulatory  Flexibility 
analysis  or  review,  the  official  shall,  in 
that  analysis  or  review,  consider  the 
effects  of  the  rule  not  onlv  on  the  small 


entities  directly  subject  to  the  rule,  but 
8 'so  on  other  small  entities  with  a  direct 
economic  relationship  (i.e.  customer 
relationship  where  money,  goods  or 
services  are  exchanged)  to  those  small 
entities  directly  subject  to  the  rule. 


8.  Size  thresholds  for  small  entities.   Size   thresholds   for  entity   types   and 
Standard  Industrial  Classifications  are: 


Standard  mdustnal  ctassificationis) 


Entity  type 


Sb9  9railiol3 


3721 .... 

3724.... 


Avcnn  and  arcrafl  parts  manutadm* 75  i 

Aitcrafl  angna  wl  angn*  parU  manutactur-     37S  amployaes 


3728.. 
4511  . 
4582  . 
4582.. 


Manutacajrart  m  arcrati  pans  and  aunkary     175  en^jtoyaaa. 

•qucpmant  not  MsaiaMre  classihad. 
Otwator*  o1  arcrafl  fat  lufe  , 


7629 _ „.. 

7699 

8299  _ 

Does  not  apply 


Avpons 


-I  PftXKflOOlS 


Not-tof-profit  aviation  organctationt .. 


9  axxaM  mmsd   but  not  necaaaafty 

oparaian 
48,999  '  '  populatior  m  town,  city  ex 

county  nvtiK^  cipi  alas  tw  aayon 
200  amptoyaaa 


10  etiployeaa. 

Ttw  sama  standard  appticabte  tc  an 
aqM—laoi  tor  pfoM  annaaor   »n>a»- 


Entity  types  are  ttxjse  entities  «c  t/fvcf  fAA  regulaBons  appty  m  u  CFR   Parts  121    127  and  i35 
'  N  two  Of  more  iwma.  otiat,  or  counties  oparaM  ar  mvon  lointly  ttie  popolaliona  snouW  t>e  MaMd  lo  dataimna 
the  girpon  IS  small 
'  Pnvata^f  ownacL  puMc-uaa  airpora  are  oonndarae  small 

9.  Threshold  significant  regulatory  costs.  Threshold  annualized  cost  levels  for 
entity  types  and  Standard  Industrial  Classifications  are: 


Standard  mdustna'  classification 


Entity  type 


cost  lavals  (at 

Daoarabar 

1981  doOara) 


3721  .._ _ _ ...„ 

Arcratt  and  aircral  pans  manofacturers  

$'2000 

1754 

Aacratt  angme  and  engme  parts  manutocturari 

Uanutadurers  ol  aircraft  pans  and  auxiliary  aqutyner*  nol 

alwwtiui  e  ctassif«d 
Oparaton  ol  arcrafl  lor  hre 

Scneduteo  (Entxa  n—t  ha*  a  saaDng  capacity  of  over 
90)' 

Other  scheduled  ' „.. 

ln«f^i«Kl.iU>n              

S77H            

9000 

4511 .                .„          _   .. 

77  000 

43  000 
3,000 

4582 .         „    __     

SjOOO 

iViP 

Avrmft  mpaa  lanhtiits                    ,    ._   . 

7fi?9 

7699  

8299       ,._..     . _           .          ._....^ 

Pint  artmnhi 

Does  not  apply _ 

Noltor-protit  aviation  orgamxatlona. 

'  A  scheduled  operator  is  one  hoMng  oul  to  Iha  puMc  air  transportation  sannca  lor  pass  angers  Irom  identtfiad  a«  tarnnals 

ai  a  set  amc  announced  t>y  txnetaDie  or  schedule  publishec  in  a   newspaper,   magazirie.  or  ot^e-  atfvenisins  medium 

J.  Lynn  Helms, 

Administrator 

|FR  Doc  84-23139  Filed  8-30-M:  ag4&  am] 
BILUNG  COM  4»1»-13-M 


National  Highway  Traffic  Safety 
Administration 

Denial  of  Petition  To  Commence 
Defect  Proceeding 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  to  commence  a 
proceeding  to  determine  whether  to 
issue  an  order  pursuant  to  section  152fb) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act,  15  U.S.C.  1412(b). 

On  September  8,  1983,  Alan  R, 
Schwartz  of  Washington,  DC  petitioned 


for  an  investigation  of  a  possible  safety - 
related  defect  in  1975-76  model  Fiat  124 
passenger  cars,  specifically  to  determine 
whether  they  contain  the  same  rust 
defect  as  the  1970-74  models  recalled  by 
the  manufacturer. 

As  part  of  its  earlier  investigation 
(agency  file  C7-20),  NlfTSA  had 
included  the  1975  and  1976  models.  By 
those  years  the  124  line  had  been  scaled 
down  to  the  Sport  Coupe  (discontmued 
after  1975)  and  the  Spider.  As  of 
September  1978  the  agency's  files 
showed  only  a  total  of  8  compl.iints  for 
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the  two  model  years  in  question.  Since 
that  time  only  two  additional  complaints 
have  been  received,  neither  alleging 
accident  or  injury.  The  agency  believes 
that  the  improvement  in  rust  protection 
demonstrated  after  1974  is  due  to 
corrective  actions  taken  by  Fiat,  to 
improve  corrosion  resistance  on  the  124 
Spiders  and  Coupes. 

NHTSA  concluded  that  there  was  no 
reasonable  possibility  that  an  order  of 
the  nature  requested  would  be  issued  at 
the  conclusion  of  an  investigation,  and 
denied  the  petition  on  February  3. 1984. 

(Sees.  124, 152.  Pub.  L  9»-492,  88  Stat.  1470 
(15  U.S.C.  1410a,  1412);  delegations  of 
authority  of  49  CFR  1.50  and  501.8) 

Issued  on  August  20. 1984. 
George  L.  Parker, 
Associate  Administrator  for  Enforcement. 

|FR  Doc  B4-Z317S  Filed  B-30-M;  8:45  «m) 
NUJNG  CODE  4>1»-S>-M 


Petitions  To  Commence  Defect 
Proceedings;  Denials 

This  notice  sets  forth  the  reasons  for 
the  denials  of  petitions  to  commence  a 
preceeding  to  determine  whether  to 
issue  an  order  pursuant  to  section  152(b) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act,  15  U.S.C.  1412(b). 

On  January  7, 1984.  Ms.  Faith  Little  of 
Washington.  D.C..  petitioned  NHTSA  to 
commence  a  defect  proceeding  with 
respect  to  an  alleged  timing  belt  failure 
in  1981-^2  Ford  Escort  and  Mercury 
Lynx  passenger  cars.  Ms.  Little  believes 
that  "sudden  engine  failure  while  on  the 
road  is  always  a  safety  hazard". 

The  agency  reviewed  its  files  and 
found  14  similar  complaints;  however 
there  were  no  reports  of  safety 
problems.  Ford  Motor  Company  advised 
that  it  had  taken  several  actions  in 
connection  with  the  problem  including 
extension  of  warranty  to  cover  belt 
breakage,  for  60,000  miles  or  5  years, 
extension  of  warranty  to  cover  engine 
damage  associated  with  timing  belt 
breakage,  and  improvement  of  timing 
belt  material.  It  also  reported  that  it  had 
made  an  engineering  change  beginning 
with  1983  model  year  vehicles  so  that 
belt  breakage  would  not  cause  damage 
to  the  engine. 

Accordingly,  the  agency  determined 
that  there  was  not  a  reasonable 
possibility  that  an  order  requiring 
notification  and  remedy  of  a  safety 
related  defect  would  be  issued  at  the 
conclusion  of  an  investigation,  and  on 
July  17, 1984.  Ms.  Little's  petition  was 
denied. 

Mr.  Van  Storm  of  Los  Angeles. 
California,  asked  the  agency  on  March 
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23,  1984,  to  investigate  an  alleged  seat 
belt  defect  in  1983  and  1984  model  Ford 
F250  HD  pickup  trucks,  specifically  that 
the  belt  would  cause  a  blister  on  the 
occupant's  neck  because  of  the  reel 
location. 

No  complaints  of  a  similar  nature 
appeared  in  the  agency's  files  for  1982- 
84  Ford  pickups.  NHTSA  examined  the 
upper  torso  restraint  in  a  1983  Ford 
truck,  with  four  adult  males  of  different 
heights  and  weights  and  observed  no 
interference  between  the  neck  and 
webbing.  The  petition  was  denied  on 
July  17, 1984,  as  the  agency  determined 
that  there  was  no  reasonable  possibility 
that  at  the  conclusion  of  the 
investigation  an  order  would  be  issued 
requiring  the  manufacturer  to  notify  and 
remedy  a  safety  related  defect. 

The  agency  received  a  petition  dated 
November  20, 1983,  from  Mr.  Thomas  J. 
Wade  of  Glens  Falls,  New  York, 
concerning  alleged  problems  in  his  1978 
Plymouth  Horizon:  Transaxle  lockup, 
lack  of  power  steering  assist,  electrical 
system  failures,  and  excessive  engine  oil 
consumption.  Mr.  Wade  did  not  indicate 
to  the  agency  that  these  problems  had 
presented  safety  hazards. 

The  agency  reviewed  Mr.  Wade's 
complaints.  While  transaxle  lockup  can 
possibly  occur,  an  agency  engineering 
study  has  disclosed  no  evidence  that 
such  lockup  presents  a  safety-related 
hazard.  With  respect  to  power  steering, 
there  can  be  some  stickiness  when  the 
unit  is  cold,  but  manual  steering  is  not 
affected.  Electrical  problems  were 
apparently  caused  by  the  Horizon's 
alternator,  and  this  was  considered  a 
normal  maintenance  item.  As  for 
excessive  oil  consumption,  in  view  of 
warning  signals  presented  to  a  vehicle 
owner,  such  as  leaks,  the  agency  has  not 
considered  this  a  safety  related  problem. 

Accordingly  the  agency  determined 
that  there  was  not  a  reasonable 
possibility  that  an  order  requiring 
notification  and  remedy  of  a  safety 
related  defect  would  be  issued  at  the 
conclusion  of  an  investigation,  and  on 
June  7, 1984,  Mr.  Wade's  petition  was 
denied. 

(Sees.  124,  152.  Pub.  L.  93-^92.  88  Stat.  1470 
(15  U.S.C.  1410(a).  1412);  delegations  of 
authority  at  49  CFR  1.50  and  501.8). 

Issued  on  August  20, 1984. 
George  L.  Parker, 
Associate  Administrator  for  Enforcement. 

(FR  Doc  94-23176  Filed  »-30-84: 145  am) 
BILLING  CODE  491&-5»-M 


DEPARTIWENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Advisory  Committee  on  the 
International  Monetary  System; 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  the 
International  Monetary  System  will 
meet  at  the  Treasury  Department  on 
September  14, 1984, 

The  meeting  is  called  in  order  to 
obtain  the  opinions  of  the  participants  in 
the  Advisory  Committee  regarding 
international  monetary  questions  to  be 
discussed  at  the  annual  meeting  of  the 
Board  of  Governors  of  the  International 
Monetary  Fund  on  September  24-27  and 
the  related  meeting  of  the  Interim 
Committee  of  the  Board  of  Governors  on 
September  22. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  has  been  made  that  this 
meeting  is  for  the  purpose  of  considering 
matters  falling  within  the  exemption  to 
public  disclosure  set  forth  in  5  U,S.C. 
552b(c)(l)  and  that  the  public  interest 
requires  such  meetings  to  be  closed  to 
public  participation.  The  matters  to  be 
discussed  concern  the  foreign  relations 
of  the  United  States,  some  of  which  are 
the  subject  of  negotiations  with  other 
governments.  Public  disclosure  of  the 
matters  discussed  could  be  expected  to 
cause  identifiable  harm  to  the  national 
security  of  the  United  States. 

Any  comment  or  inquiry  with  respect 
to  this  notice  can  be  addressed  to  Barry 
S.  .Newman,  Director.  Office  of 
International  Monetary  Policy,  U.S. 
Department  of  the  Treasury. 
Washington,  D.C.  20220,  (202)  566-5081. 

Dated:  August  8, 1984. 
Beryl  W.  Sprinkel, 

Under  Secretary  for  Monetary  Affairs. 

|FP  Doc   84-2.3261  Filed  8-30-64,  8:45  am| 
BILLING  CODE  4«10-25-M 

VETERANS  ADMINISTRATION 

Cooperative  Studies  Evaluation 
Committee;  Meeting 

The  Veterans  Administration  gives 
notice  under  Public  Law  92-463  that  a 
meeting  of  the  Cooperative  Studies 
Evaluation  Committee,  authorized  by  38 
U.S.C.  4101,  will  be  held -at  the  Executive 
House  Hotel,  1515  Rhode  Island  Avenue, 
NW,  at  Scott  Circle,  Washington,  DC 
20005,  on  October  15  and  16, 1984.  The 
meeting  will  be  for  the  purpose  of 
reviewing  proposed  cooperative  studies 
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and  advising  the  Veterans 
Administration  on  the  relevance  and 
feasibihty  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subjects.  The  Committee  advises  the 
Director,  Medical  Research  Service, 
through  the  Chief  of  the  Cooperative 
Studies  Program,  on  its  findings. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  7:30  to  8:00  a.m.,  on  October  15  and 
16,  to  discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  James  A. 
Hagans.  Coordinator,  Cooperative 
Studies  Evaluation  Committee,  Veterans 
Administration  Central  Office, 
Washington,  DC  (202-389-3702).  prior  to 
September  28,  1984. 

The  meeting  will  be  closed  from  8'00 
a.m.  to  5:30  p.m  on  October  15.  and  from 
8:00  a.m.  to  12:45  p.m.  on  October  16,  for 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
subsection  10(d)  of  Pub.  L.  92-^i63,  as 
amended  by  section  5(c)  of  Pub.  L.  94- 
409,  and  subsection  (c)16)  and  (c)(9)(R) 
of  section  552b,  title  5,  United  States 
Code.  During  this  portion  of  the  meeting, 
discussions  and  decisions  will  deal  with 
qualifications  of  personnel  conducting 
the  studies  and  the  medical  records  of 
patients  who  are  study  subjects,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Additionally, 
premature  disclosure  of  the  Committee's 


recommendation';  would  likei\  frustrate 
implementation  of  final  proposed 
actions. 

Dated:  .August  27,  19M 
By  direction  of  the  Administrator 
Rom  Maria  Fontanez, 

Committee  Management  Officer 

IVK  Qoc  8*-231»l  Filec  «-30-»4,  845  ami 
BILUNO  CODE  USO-OI-M 


Geriatrics  and  Gerontology  Advisory 
Committee;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee  will 
be  held  in  Room  817  at  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW,  Washington,  DC. 
on  September  17  and  18,  1984.  The 
purpose  of  the  Geriatrics  and 
Gerontology  Advisory  Committee  is  to 
advise  the  Administrator  and  the  Chief 
Medical  Director  relative  to  the  care  and 
treatment  of  the  aging  veterans,  and  to 
evaluate  the  Geriatric  Research, 
Educational  and  Clinical  Centers 
established  by  the  Department  of 
Medicine  and  Surgery. 

The  sessions  will  convene  at  8:30  am. 
both  days.  These  sessions  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  Because  this  capacity  is 
limited,  it  will  be  necessary  for  those 
wishing  to  attend  to  contact  Mrs.  Von 
Hudson.  Program  Assistant  Office  of 
the  Chief  Medical  Director,  Veterans 
Administration  Central  Office  (phone 


202/389-2298)  prior  to  September  12. 

1984. 

Dated:  August  23,  1984 
By  direction  of  the  Administrator, 
Rom  Maria  FontaiMi, 

Committee  Management  Officer. 

im  Doc  84-Z3190  Filed  8-30-M   8  43  tml 
BILUNO  CODE  (320-01 -M 


Veterans  Administration  Wage 
Committee;  Availability  of  Annual 
Report 

Under  section  10(d]  of  Pub.  L.  92^63 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annua! 
Report  of  the  Veterans  Administration 
Wage  Committee  for  calendar  year  1983 
has  been  issued. 

The  report  summarizes  activities  of 
the  Committee  on  matters  related  to 
wage  surveys  and  pay  schedules  for 
Federal  prevailing  rate  employees  It  is 
available  for  public  inspection  at  two 
locations: 

Library  of  Congress,  Sena!  and 
Government  Publications,  Reading 
Room,  LM  133.  Madison  Building. 
Washington.  DC.  20540 
Veterans  Administration,  Office  of  the 
Committee  Secretary,  VA  Wage 
Committee.  Room  lio8,  810  Vermont 
Avenue.  NW.,  Washington.  DC.  20420. 

Dated;  August  27,  1984. 
By  direction  of  the  Administrator: 
Rom  Maria  Fontanez, 

Corr.mittee  Managenwi.i  0"icer. 

[FR  Doc  84-23192  Filed  8-30-6*.  8.45  (uu] 
BILUNG  CODE  ISJO-OI-H 


34602 


Federal    Register 
Vol.  49,  No.  171 
Friday.  August  31,  1984 


This   section   of   the   FEDERAL    REGISTER 
contains   notices  of   meetings   published 
under   the   "Government   in   the   Sunshine 
Acf   (Pub    L    94-409)   5   use    552b(e)(3) 


CONTENTS 

Ifem 

Commodity  Credit  Corporation    i 

Federal  Election  Commission 2 

Federal  Reserve  System 3 

National  Credit  Union  Administration...  4 

Postal  Rate  Commission 5 

Postal  Service 6 

Tennessee  Valley  Authonty 7 

1. 

COMMODITY  CREDIT  CORPORATION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  49  FR  34123 

August  28,  1984. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  9:30  a.m.,  August  28.  1984. 

STATUS:  Open. 

CHANGE  IN  MEETING:  Changes  order  in 

which  previous  items  3  through  16  were 

presented;  corrected  titles  of  previous 

items  10, 13, 14, 16:  and  added  item  17. 

3.  Memorandum  re:  Current  Status  of  Polish 
Indebtedness. 

4.  Resolution  re:  Ratification  of  Policy 
Docket  Cz-161a,  Revision  4.  Amendment  3. 
Policies  for  Collection.  Settlement,  and 
Adjustment  of  Certain  Claims  By  or  Against 
Commodity  Credit  Corporation. 

5.  Report  re:  Cash  Management  Report 

6.  Memorandum  re:  Peanut  Loan  and 
Purchase  Program  for  the  1982  through  1985 
Marketing  Years.  XCP-31a.  Advisory 
Memorandum  No.  2. 

7.  Memorandum  re:  Tobacco  Price  Support 
Program  for  the  1982  and  Subsequent  Crops. 
XCP-4Cla,  Advisory  Memorandum  \o.  2. 

8.  Docket  XCP-98a.  Amendment  1  re:  Milk 
Price  Support  Program  1982-83  through  1984- 
85  Marketing  Years. 

9.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-Owned  Inventory 

10.  Report  re:  Status  of  Commodity 
Donation  Programs. 

11.  Report  re:  Status  of  L'ltra-High 
Temperature  (UHT)  Milk  Pilot  Program. 

12.  Report  Re:  Status  Report  on  S90  Million 
African  Assistance  Sales  Program. 

13.  Resolution  re:  Ratification  of  Docket 
Cz-266.  Resolution  No.  21,  Amendment  2. 
Commodities  Available  for  Pub.  L.  480  During 
Fiscal  Year  1984. 

14.  Resolution  re:  Ratification  of  Sale  of 
CCC-Owned  Nonfat  Drv  .Milk  to 
CONASUPO. 

15.  Resolution  re:  Ratification  of 
Repurchase  Offers  on  E.xport  Credi! 
Guarantees  for  Sudan  and  Peru. 


16  Report  re:  Status  of  Export  Credit  Sales 
and  Guarantee  Programs. 

17  Resolution  Be:  Raisin  Export  Recovery 
Program. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Richard  A.  Ashworth, 
Secretary  Commodity  Credit 
Corporation.  Post  Office  Box  2415,  Room 
3086  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20013; 
telephone  (202)  447-8165. 

Dated:  August  29  1984. 
Richard  A.  Ashworth. 
Secretary.  Commodity  Credit  Corporation. 

|FR  Doc.  84-23373  Filed  S-29-64:  3:58  pm| 
BILLING  CODE  3410-«S-M 

.       i 

FEDERAL  ELECTION  COMMISSION 
DATE:  Wednesday.  September  5, 1984. 
PLACE:  1325  K  Street,  NW„  Washington, 
DC  I 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 
Litigation.  Audits.  Personnel. 
•        •        •        •        , 

date:  Thursday.  September  6. 1984. 
place:  1325  K  Street,  N.W.,  Washington, 
D.C.  (fifth  noor). 

STATUS:  This-meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  Primary  Matching  Funds 
Draff  Advisory  Opinion  No.  1984-36: 

Gordon  K.  Gayer  on  behalf  of  American 
Health  Capital.  Inc. 
State  and  local  elections  and  the  Federal 

Campaign  Law  Brochure 
Treatment  of  income  taxes  paid  relating  to 

investment  income — 1984  Presidential 

Primary  Matching  Fund  recipients 
Finance  Committee  Report 
Routine  Administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 
202-523-4065. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 

IFRDoc   84-23290  F.ied  6-29-84;  10:28  am) 
BILLING  CODE  671 5-01 -M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11  a.m., 

Wednesday.  September  5, 1984. 


following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Proposed  establishment  of  emergency 
computer  backup  within  the  Federal  Resrve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  29. 1984. 
Jams  McAfee, 

.Associate  Secretary  of  the  Board. 

(FR  Doc  84-23330  Filed  8-29-84:  1:04  pm) 
BILLING  CODE  621(M>1-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  date:  9:30  a.m.,  Wednesday. 
September  5. 1984. 

place:  Filene  Board  Room,  7th  Floor, 
1776  G  Street.  NW.,  Washington,  D.C. 
20456. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Review  of  Central  Liquidity  Facility 
Lending  Rate. 

3.  Central  Liquidity  Facility  Agent 
Reimbursement  Rate  for  FY'85. 

4.  Central  Liquidity  Facility  Reserving 
Targets  for  FY85. 

5.  Review  of  Appeal  of  Regional  Director's 
Denial  of  Merger  Proposal:  Arkansas  Central 
Federal  Credit  Union  [Continuing)  and 
Benton  County  Government  Employees 
Federal  Credit  Union  (Merging). 

6  Review  of  Appeals  of  Regional  Director's 
Denial  of  C.G.A.  Federal  Credit  Union's 
(Brooklyn.  New  York)  request  to  amend  its 
field  of  membership. 
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7  Proposed  Rule:  Federal  Credit  Union 
Ownership  of  Fixed  Assets.  Part  701.36. 
NCUA  Rules  and  Regulations 
•  •  •  •  . 

TIME  AND  date:  10:30  a.m.,  Wednesday, 

September  5, 1984. 

place:  Filene  Board  Rogm,  7th  Floor, 

1776  G  Street,  NW.,  Washington,  D.C. 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Merger.  Closed  Pursuant  to  Exemptions 

(8)and(9)(A)(ii). 

3.  Personnel  Actions.  Closed  Pursuant  to 

Exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT: 

Rosemary  Brady,  Secretary  of  the  Board, 
(202)  357-1100. 
Rosemar)'  Brady, 
Secretary  of  the  Board. 

(FR  Dot  84  jJlTi  Filed  »-29-64:  3:58  pm) 
BILUNG  CODE  7S37-01-M 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  8:30  a.m.,  Tuesday, 

September  4, 1984. 

PLACE:  Conference  Room.  Room  500, 

2000  L  Street,  NW.,  Washington,  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  The 

interlocutory  matters  in  Docket  No.  R84- 

1,  Postal  Rate  and  Fee  Changes. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp. 

Secretary,  Postal  Rate  Commission, 

Room  500,  2000  L  Street,  NW., 

Washington,  D.C.  20268,  Telephone  (202) 

254-3880. 

Charles  L.  Clapp, 

Secretary. 

|FR  Doc  8*-23288  Filed  8-2»-84  10:11  am| 
BlUJNa  CODE  771S-01-M 


POSTAL  SERVICE 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  that  it 
intends  to  hold  meetings  at  1:00  p.m.  on 
Monday.  September  10,  1984,  at  the 
USPS  Training  Center  in  Potomac.  MD. 
and  at  9:30  a.m.  on  Tuesday,  September 
11.  in  the  Benjamin  Franklin  Room,  U.S. 
Postal  Service  Headquarters,  475 
LEnfant  Plaza,  SW..  Washington,  DC. 
As  indicated  in  the  following  paragraph, 
the  September  10  meeting  is  closed  to 


public  observation.  The  September  11 
meeting  is  open  to  the  public.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meetings  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  245-3734. 

At  its  meeting  on  August  6,  1984,  the 
Board  voted  in  accordance  with  the 
provisions  of  the  Government  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
Septem.ber  10.  (See  49  FR  32489.  August 
14, 1984.)  The  agenda  item  of  the 
meeting  to  be  closed  concerns  strategic 
planning  in  connection  with  continued 
collective  bargaining  negotiations 
involving  the  Postal  Service  and  four 
labor  organizations  respresenting 
certain  postal  employees. 

Agenda 

Monday  Session.  September  10    (Closed) 
1.  Strategic  Planning — Collective  Bargaining. 
Tuesday  Session,  September  11    (Open) 

1.  Minutes  of  the  Previous  Meeting.  August  6- 

7.1984. 

2.  Remarks  of  the  Postmaster  General. 

(In  keeping  with  its  consistent  practice,  the 
Board's  agenda  provides  this  opportunity 
for  the  Postmaster  General  to  inform  the 
Members  of  miscellaneous  current 
developments  concerning  the  Postal 
Service,  Nothing  that  requires  a  decision 
by  the  Board  is  brought  up  under  this 
item.) 

3.  USPS  Tentative  Budget  Program. 

(Mr.  Coughlin,  Senior  Assistant  Postmaster 
General.  Finance  Group,  will  discuss  the 
Postal  Service's  tentative  budget  program 
for  fiscal  year  1986  with  the  Board) 

4.  Postal  Rate  Commission  Budget. 
(Under  the  Postal  Reorganization  Act.  the 

Postal  Rate  Commission  periodically 
proposes  and  submits  to  the  Postal 
Service  a  budget  for  the  Commission's 
expenses.  The  budget  is  to  be  considered 
approved  as  submitted  if  the  Governors 
do  not  act  to  adjust  it  by  unanimous 
written  decision.  This  matter  is  included 
on  the  agenda  to  give  the  Governors  an 
opportunity  to  act  on  the  Commission's 
budget) 

5.  Briefing  on  INTELPOST. 

6.  Briefing  on  status  of  the  "clusterbox" 

program. 
(Mr.  Hagburg,  .Assistant  Postmaster 

General.  Delivery  Services  Depar'm.ent. 
will  brief  the  Board  on  the  status  of  the 
Neighborhood  Distribution  and 
Collection  Box  Unit  Program.) 

7.  Capital  Investments: 

a.  Austin.  Texas  (General  Mail  Facility). 

b.  Beaumont.  Texas  (General  Mai!  Facility 
and  Vehicle  Maintenance  Facility). 

c.  O'Hare  Field,  Chicago  IL  (Airmail 
Facility). 

d  New  'York  City  (Vehicle  Maintenance 
Facility  and  parking  garage). 


e.  5.000  Integrated  Retail  Terminals 
(Automation  of  post  office  window 

sen-ices). 

f  Central  Processing  Units  for  Postal  Data 

Centers, 
8  Viewing  film  "  What's  in  the  Mail  Today". 
9.  Consideration  of  tentative  agenda  for  the 

October  2-3,  1984,  meeting  \r.  Cleveland. 

Ohio. 

David  F.  Harris. 

Secretary. 

(FR  Doc  84-23286  FilK  8-29-M   lOU  «rr,| 
BILUNG  CODE  r71&-12-M 


TENNESSEE  VALLEY  AUTHORITY 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:15  am,  (EDT), 
Wednesday.  August  29.  1984. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 
MEETING:  TVA  West  Tower  Auditorium. 
400  West  Summit  Hill  Drive.  Knoxville, 
Tennessee. 

STATUS:  Open. 

ADDITIONAL  MATTER:  The  following 

items  are  added  to  the  previously 
announced  agenda: 

Real  Property  Transactions 

5,  Supplement  to  Contract  .\o  TV-53306A 
between  TVA  and  Monroe  County, 
Tennessee,  amending  payment  of  obligations 
of  County  for  exercise  of  option  to  purchase 
474  acres  adjacent  to  the  Niles  Ferry 
Industrial  Park  and  providing  for  assumption 
by  County  of  certain  TVA  responsibilities  for 
land  management  of  the  Tellico  Reservoir 
shoreland  located  in  the  County. 

Unclassifiecl 

7.  Supplement  to  Contract  No,  TV-60001.A 
between  TVA  and  the  Agency  for 
International  Development  (AID)  to  provide 
additional  AID  funding  to  continue  work 
being  performed  by  TVA  for  AID  in  providing 
assistance  to  medium-size  cities  in 
underdeveloped  countries  in  programs  to 
conserve  energv  and  natural  resources, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000,  Knoxville.  Tennessee. 
Information  is  also  available  at  TV'A's 
Washington  Office,  202-245-0101. 

SUPPLEMENTARY  INFORMATION: 
TVA  Board  Action 

The  TVA  Board  of  Directors  has  found,  the 
public  interest  not  requiring  otherwise,  that 


i 
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TVA  busineaa  requires  the  subject  matter  of 
this  meeting  be  changed  to  include  the 
additional  items  shown  above  and  thai  no 
earlier  announcement  of  this  change  was 
possible. 

The  members  of  the  TVA  Board  voted  to 
approve  the  above  findings  and  their 
approvals  are  recorded  below: 
Ricliard  M.  Freeman, 
Director. 

|ohn  B.  Waters. 

Director. 

ire  Doc.  M-zsaaz  Fiw  »-2»-»4  1 19  pm) 
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Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions;  Notice 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wa^e  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  bas^c  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3.  1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  Z^R.j)  and  erf 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (mcluding  the  statutes  listed  at 
36  PR  306  (1970)  followmg  Secretary  of 
Labor's  Order  So.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates  48  FR 
19.533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-«3,  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  w^ork  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determ.inations  as  prescribed  in  5  U.S  C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  epplicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontracto;s  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5,1  (including  the  statutes  listed  at 
36  FR  306  (19-0)  following  Secretary  of 
Labors  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  aiid 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473,  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations. 
Division  of  Wage  Determinations, 
Washington.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  Numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Alaska  AK82-5152 _.  Oclobof  22,  1982 

Minnesota 

MN83-2O01  . Jan   14.  1983 

MNBI-JOS? _ _.  July  29   1983 

MN83-2058 July  29,  1983 

MN83-2059 _.  July  29,  1983. 

MN64-5015  „ May  25,  1984. 

Mwaoun   MOe4-4025 „..  Apr  27.  1984. 

MiSSiSSlDCM 

WS83-1015 Apf    1    1983 

MSe3-1014 Mar  3,  1983 

New  York   NY83-3027 July  22,  1983. 

Oriio,  Oi83-6l27 Dec  23,  1983 

TN83-10e7 Nov  25,  1983 

TNe3-10e8  „_  Nov  25.  1983 

TN84-1005 Mar  9.  1984 

Utah   U'^SS-SiJO „ Sept  30,  1983 

Wartungion  WA83-5110 June  3.  1983 

Wuconsm   W183-2041 May  13   1983 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  Numbers  of  the  decisions  being 
superseded  and  their  dates  of 
Publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded.       , 


Arttansas  AR83-4008  (AR84-4053) Jan   7   1983 

Kentucky 

KY83-1061  (KY84-1026I Sept   16,  1983 

KYB3-1063  (KY84-1027) Sept   16,  1983 

KY83-1062(KY84-t028) Sept   16,  1983 

Tennessee 

TN82-2060  rrN84-1023) Nov   19.  1982 

TNe3-i086  rrN84-1024) Nov  25,  1983 


Signed  at  Washington,  DC.  this  24th  day 
of  August  1984 

faraes  L  Valin, 

Assistant  Administrator. 

BUXING  COOC  4S10-27-M 


TODIFICATIONS    P.    1 


DECTSro'i  '.--I.  AK8?-';i;s  -  Mnn.  «8 


(47  FR  47150  -  October  22, 
Statewide,  Alaska 


Chanae: 


1982) 


PLUMBERS;  STEAMFITTERS: 
Area  2 
Area  3 


Add: 
LABORERS  i,    POWER  EQUIP- 
MENT OPER.\TORS,  receive 
10%  premium  while  per- 
forming tunnel  or  under- 
ground work. 


DECIF7C>:  «ye34-4o;5-MOD  «2 


Ink 

HMIIy 
Rattt 

i 
BtMfm 

525.20 
22.65 

S5.60 
6.85 

■Mk 

Hourly 
RMti 


BtMfitl 


l^FR"  18220-April  27,1934),- 
Cass,  Clay,  Jackson,  ; 
Platte,  Ray,  Henry,  John- 
son t  Lafayette  Counties, i 
M.Bsouri;  Johnson  s,  Wyan-, 
dotte  Counties,  Kansas   I 

CHANCE: 

Cement  Masons  (Building 
Construction) : 

,2°"e  1  |S15.395|  2.33 

Elevator  Constructors     16.89  '2.69+ 


Elevator  Constructors' 
Hel pers 

Elevator  Constructors" 
Helpers  (Prob. ) 

Ironworkers : 

Zone  1 
Plumbers 
Roofers: 

Roofers 


70»JR 
50%JR 


17.25 
18.46 


16.48 


2.69+ 

a 


2.69+ 

a 


3.25 
2.70 


2.91 


DECISION  No.  MS  83-1015 
MOD,  t    5 

(48  FR  14312  -  Aoril  1, 
1983) 
Hinds  County,  Mississippi 


CHANGE: 

Asbestos  Workers 
Carpenter  Classifications: 
Carpenters 
Power  Saw  Ooerators 

(1  HP  or  6^-er) 
Fiber  Glass  Insulation 

Application 
Millwrights 
Piledrivermen 
-  Cement  Mason  Classifi- 
cations: 
Cement  Masons 
Float  Machine  Operators 
i  Glaziers 
i  Lathers 
' Plasterers 
Line  Construction: 
'  Linemen 

'  Cable  Splicer 

I  Groundman 


a».c 

How  fly 
RMM 

a«n«(itS 

514.54 

52. C5 

12.00 

.70 

12.25 

.70 

12.15 

.70 

12.60 

.70 

12.35 

.70 

10.70 

1.10 

10.90 

i.i: 

12.63 

.C2 

11.00 

.7C 

11.25 

i.i: 

13.43 

i.ic  * 

3^ 

13.73 

i.:o  - 

3'' 

B.13 

I.IC    - 

3» 

DECISION    No.    MS83-1014 
TOD.     «    3 


(48    FR   12646    -  March    3, 
1983) 
barren   County,    Mississipr 

HANGE 


\sbestos  Workers 

lazers 


;i4.54 
12.63 

52.05   : 

1 
.02   1 

1 

1 

MODIFICATIONS    P.    2 


DECISION  N'UMBKR  MN33-200i  -   MOD.   «3 


(40  FR    1910  -   J..nuary    l»,    19=3 

BaMc 

■asic 

Anoka,   Benton,   •. ....• 

Houffy 
Ratat 

Frtnv 
•naflu 

Change  (Cont'd): 
Laborers   (Cont'd)i 

Howriy 
Rattl 

Wioona  &  Urlght  Counties, 

Minnesota 

Are*  3: 

Change: 

CUss  1 

512.68 

$2.20 

Cement  Masons  t 

Class   2 

12.83 

2.20 

Are*  U 

$17.58 

5.95 

Class  3 

12.88 

2.20 

Area   10 

15.20 

.95 

Class  4 

13.03 

2.20 

Ironworkers  1 

Class   5 

13.13 

2.20 

Area  1 

17.10 

3.64 

Class   6 

13.33 

2.20 

Area  2 

15.22 

3.85 

Power  Equipment  Operators: 

Painters: 

Area  1: 

Area  1: 

Group  1 

16.16 

2.65 

Brash  &  Roller 

16.06 

2.68 

Croup  2 

15.63 

2.t5 

Structural  Steel  i  Bridges 

16.81 

2.68 

Group   3 

15.46 

2.65 

Area  4: 

Croup  4 

15.34 

2.65 

Brush 

14.61 

1.93 

Group  5 

13.22 

2.65 

Structural   Steel  &  Bridges 

15.21 

1.93 

Croup  6 

12.48 

2.65 

Laborers  t 

Area   2i 

Are*  It 

Croup  1 

15.52 

2.65 

Class  1 

12.35 

2. 85 

Group  2 

14.99 

2.05 

Class  2 

12.50 

2.95 

Croup   3 

14.83 

2.65 

Class  3 

12.55 

2.85 

Group  4 

14.70 

2.65 

Class    <. 

12.70 

2.85 

Group  5 

12.59 

2.65 

Class    i 

12.80 

2.S5 

Croup  6 

11.87 

2.65 

Class    6           ' 

13.05 

2.65 

Ar«a  3t 

Area   2: 

Croup   1 

13.78 

2.65 

Class   1 

10.00 

2.75 

Group  2 

12.89 

2.65 

Class  2 

10.15 

2.75 

Croup   3 

12.70 

2.65 

Class   3 

10.20 

2.75 

Croup  4 

12.59 

2.55 

Class  ^ 

10.35 

2.75 

Croup  5 

11.16 

2.65 

Class   S 

10.45 

2.75 

Group   6 

10.66 

2.65 

Class   6                    ' 

10.70 

2.75 

' 

Area  3: 

Class   1 

12.15 

1.70 

Class   2 

12.30 
12.35 

1.70 
1.70 

DECISION  M-MBER  MNS3-2057   - 

Class    3 

MOD.    ..J 

CUss    •• 

12.50 

1.70 

(4j  FR   i.'  ,-    -    :.,.v    ;>.,    1983) 

Class   3 

12.60 

1.70 

Anoka,   Carver,    UaKota, 

Class   6 

12.85 

1.70 

Hennepin,   Ramsey,   Scott,   & 

Area  4: 

Washington  (bounties, 

Class    1 

11.88 

3.00 

Minnesc ta 

Class  2 

12.03 

3.00 

Class    3 

12.08 

3.00 

Ihangt : 

Class    ". 

12.23 

3.00 

Asbestos    •oriels 

518.32 

3.94 

Class    5 

12.33 

3.00 

Bricklayers;    Stonemascr.s 

16.88 

2.94 

Class    6 

12.58 

3.00 

a. 


73 
ft 
W 


2 

o 


3. 
O. 
B 

> 

e 


w 


s 

CO 


MODIFICATIONS    P. 


HOnlFICATIONS    P.     4 


ION  Nt-^BEH  «yS3-;057   (Cont'd) 


Change   (Cont'd): 
C«r*enters;   Millwiightsi   & 
Plledrivernen: 
Ctnnercial  Building: 
Carpenters  &  PiLcdrivermen 
Elattricianst 
An^ka   (Anoka  &  Fridley  Twp3. 
&  Cities  of  Andover,  Anoka, 
C^lunbia  Hgts.,    Coon  Rapids 
Fridley,    Hilltop,    Rarruiey  & 
Spring   Lake   ParK),   Carver, 
Htnncpin,   &  Scott  Counties; 
CodiaerciaL  Building: 
Electricians 
Cable  Splicers 
Cl«#ator  Constructors: 
Mechanic 
Helpers 

Helpers  (Prob.) 
Ironworkers 

Latkers;    Dryvall  Hangers 
Paitters: 
CxClu.    Dakota,    Ramsey  & 
Wcshington  Cos.: 
irush;   Roller;   &  Wallpaper 
Sandblaster;    Spray;   ^ 

Structural   Steel 
ILesidentlal  of  8  units  or 
ieS5 

Tapera 
Plpetlttersj    Plunbers;   & 
StearJ  i  t  ters: 
Dakota,    Ramsey  &  Washington 
Cos.: 
Plumbers 

Pipefitters;    Steanfltters 
Rtmaining  Cos. : 
numbers 
Flatterers: 
An^ka   (Extreme  eastern 
section)  Co. 
Til«  Setters 


J15.86 


17.76 
18.26 

17.935 

707JR 
SOUR 
17.10 

16.05 


16.06 

16. SI 

SOUR 
12.76 
17.01 


16.53 

16.72 


14.05 
16,65 


$3.87 


29.61 
29.61 


3.0Ofs 
3.00+a 


3.64 
3.71 


2.68 

2. 68 

2.6S 
1.72 
1.72 


5.58 
5.39 


7.4+b 


3.72 
2.32 


Change: 
Laborers: 
Site  Preparation,    Excavation 
&  Incidental   Paving: 
Class    1 
Class    2 
Class   3 
Class   4 
Class   5 
Class  6 
Power  Equipnent  Operators: 
Building  Construction: 
Class   1 
Class   2 
Class   3 
Class  4 
Class   5 
Class   6 
Class   7 
Class  8 
Class  9 

Site  Preparation,  Excavation 
&  Incidental  Paving: 
Class  1 
Class  2 
Class  3 
Class  4 
Class  S 
Class  6 


PECISION  NUMBER  MN53-205a   - 


MOD.    "'. 


(48  FR  34617  -  July  29,    1983) 
Benton,   Sherburne,   &  Steams 
Counties,    Minnesota 

[Change : 
Asbestos  Workers 


B«t>c 
MOMrty 
R«t«t 

BcntfiU 

S12.35 

$2.85 

12.50 

2.S5 

12.55 

2.85 

12.70 

2.S5 

12.80 

2.55 

13.05 

2.S5 

19.09 

2.65 

18.75 

2.t5 

17.95 

2.65 

17.34 

2.65 

l/.OO 

2.63 

16.83 

2.65 

15.32 

2.t5 

14.20 

2.b5 

13.64 

2.65 

16.16 

2.63 

15.63 

2.65 

15.46 

2.63 

15.34 

2.65 

13.22 

2.65 

12.46 

2.65 

513.32 

S3. 9- 

DECISION  NUMBER  M^.'e3-^05e   (Cont'd) 

Bhk 

Change  (Cont'd): 

Carpenters : 

Building  Construction: 

Benton   (Exclu.    Little  Rock 

&  Skaja)  Co.,    Sherburne 

(Except  Southern  Tip),   i, 

Stearns  Cos.: 

Carpenters;   Millwrights; 

&  Piledrivemen: 

Comnercial   Building 

inclu.   4  story  apart* 

meats  $14.93 

Residential,    inclu. 

single  dwellings, 

duplexes,   row  houses, 

to%m  houses,   &  walk-up 

apartments   not   to 

exceed   3   stories   in 

height  above  ground  11,40 

Sherburne   (Southern  Tip) 

Co.: 

Comnercial   Building: 

Carpenters;    PiledriverTne:|  15.86 

Electricians: 

Benton,    Sherburne   (Haven, 

Palmer,    Santiago,    Becker  & 

Clear   Lake   Tv.-ps.),    &  Steam: 

Cos. : 

Electrical   Installations 

over   $75,000.00 


Electrical   Installations 
under    $75,000.00 

IronvorKcra 

Lathers;    Drywall   Hangers 
Painters : 
Sherburne   (Eastern  2/3)   Co. 
Brush;    Papernar^gers;    & 

Rollers 
Sandblasting;    Sp<ay;   & 

Steel 
Residential  of  8  units  or 

ItS! 

Sana*  t  i 
T.'.pc;s 


15.75 


13.31 


17.10 
16.05 


16.06 

16.81 

80WR 
12.76 
17.01 


$1.10 


1.10 


3.87 


13.57.+ 
1.57 

13.5W- 

1.57 
3.64 
3.71 


2. 68 

2.6S 

2.68 
1.72 
1.72 


Change   (Cont'd): 
Plunibers;    Steamf itters: 
Benton,    Sherburne   (Western 

^),   4  Steams   Cos. 
Sherburne    (Eastern  ^)  Co. I 
Plumbers 
Tile   Setters 
Laborers: 
Site  Prepraration,   Excavatioi 
&  IlKidental  Paving: 
Benton  6  Steams  Cos.: 
Class   1 
Class  2 
Class  3 
Class  4 
Class  5 
Class  6 
Sherburne  Co.t 
Class   1 
Class  2 
Class   3 
Class   4 
Class  5 
Class  6 
Power  Equipment   Operators: 
Building  Construction: 
Class   1 
Class   2 
Class   3 
Class  4 
Class    5 
Class    t 
Class    7 
Class    e 
Class   9 
Site   Preparation,    Excavation 
&   ItKidental    Paving: 
Benton    (E.    of    the   western 
RIght-of-Way  of   Huy   CIO), 
Sherburne    (fjtclu.    area 
South   of    the   Northern 
Bounaary   of    T-33-N   i   East 
of    the   Western  Boundary  of 
R-27-W),    i   Stearns    (East 
of    the   Western  Ri[;ht-of- 
•  ay    of    "    nr..    Hvy    vIS)    Cos. 


Bn*c 

HouHy 
Rtttt 

Ffin,, 
Btn»(<u 

$14. SB 

$3.36 

14.95 

7.14 

16.65 

2.32 

10.00 

2.75 

10.15 

2.75 

10.20 

2.75 

10.35 

2./5 

10.45 

2.75 

10.70 

2.75 

12.35 

2.85 

12.50 

2.f5 

12.55 

2.85 

12.70 

2.S5 

12.80 

2.S5 

13.05 

2.65 

19.09 

2.65 

18.75 

2.65 

17.95 

2.65 

17.34 

2.65 

17.00 

2.65 

16.83 

2.65 

15.32 

2.65 

14.20 

2.65 

13.64 
: 

2.65 

•n 
re 
Q. 


73 
(8 

CB 

re" 


< 

Z 

o 


3. 

> 

c 


CO 


2 

o 

to 


X 


worncATioNs  p.   5 


OECISIOW  m;>aER  MNJ3-?058   (Cont 


Change  (Cont'd): 
Power  Equipment  Operaiors 
(Cont'd): 

Croup   I 

Croup  2 

Croup  3 

Group  4 

Croup  5 

Croup  6 
Benton  (Rem.  of  Co.)  & 
Steams  (Rem.  of  Co.)  Cos.: 

Croup  I 

Croup  2 

Group  3 

Group  <i 

Croup  5 

Croup  6 
Sherburne  (Ren,  of  Co.)  Co, I 

Gioup  L 

Croup  2 

Group  3 

Croup  4 

Croiip  5 

Group  6 


MIj;i2fflE2_2K^3;;2052_. 

t;3  FR  34620  -  July  29,  1983) 
Cariton,  Cook,  Itasca, 

Koochichini;,  Lake,  6  St.  Louis 

r.our.lit;5,  Minnesota 

Change : 
Camcot  Masons;    Plasterers: 
Building  Construction: 
Carlton,   Cook,    Lake,   i 
St.    Louis    (totclu.    area  N. 
White   Face   R-.vei-)   Cos.: 
Cement   Hasons 
Plas  terers 
Itasca   i   St.    Louis    (N.    of 
White   Face  River)  Cos.: 
Cement  Masons 
F^sidential : 
Itasca    6    ?t.    Louis    (N.    of 
White   Face    .^l7er;    Cos.: 
Cedent   Hasons 


ol 


13.78 
12.  S9 
12.70 
12.  S9 
11.16 
10.66 

16.16 
15.63 
IS.  46 
13.34 
13.22 
12.48 


15.85 
15.50 


15.20 


13.00 


2.65 
2.65 
2.65 
2.65 
2.65 
2.65 

2.65 
2.65 
2.65 
2.65 
2.65 
2.65 


.95 
1.50 


.95 


.95 


■Lnar.^e    (Cont'd): 

Ce^nent   Masons    (Cont'd): 

Site   Preparation,    Excavation, 

6   Inciaent.-il    Paving:  1 

Carlton,   Cook,    Lake  &  St.     j 

Louis    (S.    of  T  55  N)   Cos. 
Itasca  &   St.    Louis    (N.    of 
T   55   S)    Cos. 
Elec  tr  ic  ians : 
Carlton,   Cook,    Itasca   (S. 
part,    inclu.    Blackberry, 
Good  land,    &  Wawlna),    Lake, 
&  St.    Louis    (Bounded  on   the 
north   by   the    Lines  of  Kelse; 
TVp.    extended   East  &  West) 
Cos . 
Itasca    (ExcLu.    section  S,    of 
a    line   extcndii^g  East  & 
West  of    the   South   line  of 
Grand   Rapids   6,  Trout  Lake 
Twp,),    KLoochiching,    i, 
St.    Louis    (Northern  part 
bounded    by    the   South    line  ol 
Ellsburg  Twp.    extended   East 
i  West)  Cos.: 
Exclu.    Residential  Up   to  i 
IikIu.    6-plexes   under  one 
roof: 
Electrical    Installations 
above   514,000.00: 
Electricians 

Cable    Splicers 

Electrical    Installations 
less    than   514, 000. 00; 
Electricians 

Cable  Splicers 

Ironworkers 
Painters: 
Residential  &  Coomerclal 
Repaint: 
Brush 

Psperhansersj    Spray;   Steelj 
4  Tapers 
New  Cotamcrcial   Building: 
Brush 

Paperhan^,er5i    Spray;   Steel; 
4  Tapers 


517.58     5.95 
15.20       .95 


12.00 
12.60 
14.61 
15.21 


15.75       3". 


13 

56 

2t-'.* 
.96 

14 

11 

It;  .* 
.96 

11 

01 

26--.+ 
.96 

11 

56 

26--.+ 
.96 

15 

22 

3.65 

1.93V 

l.»3 
1.93 
1.93 


MODIFirATIONS    P.     6 


-■SFP   M;:-i-?o;a    (Cont'd) 


Change    (Cont'd): 
Plucit>ers;    S  teairj  i  t  ters  : 
Koochiching   Co.  : 
Heavy   Comerclai    Bu;ldip.g 

over   m  ,00<J,00 
Residential   4  Light  Conoer- 
cial   Building   not    to   exceed 
S25.(X)O.OC 
Roofers: 
Itasca,    Koochichir.^,    4 
St.    Louis    (N   2/3)   Cos. 
Tile   5et(«^: 

Exclu.    St.   Wuis    (Duluch)    Co. 
Laborers:   ^T"^ 
Site   Prepa<^«lfla,_A<cavation, 
4   Incidental,  Paving : 
Carlton,    CoMt,    Laice,    4 
St.    Uuls    (1.    of   T  55N) 


Cos,  I 
Class 
Class 
Class 
Class 
Class 
Class 


Itasca  4   St.    Louis    (N.    of 
T  55N)   Cos.: 
Class    1 
2 
3 


Class 
Class 
Class 
Class 

Class 


Koochiching  Co.: 
Class  1 
2 
3 


Class 
Class 
Class 
Class 

Class 


Power  Equipment   Operators: 
Building  Construction: 
Class   1 
Class  1 
Class  3 
Class  4 


1 


13.65 

13.58 
16.65 


11.88 
12.03 
12.08 
12.23 
12.33 
12.38 


12.66 
12.83 
12.88 
13.03 
13.13 
13.33 

10.00 
10.15 
10.20 
10.35 
10.45 
10.70 


19.09 
18.75 
17.95 
17.34 


>.ange    (Cont'd): 
Power    Equipment   Operators 
( Con  t ' d ) ; 
Class    5 
;2.:5+<!  Cast    6 

'        Class    7 
I        Class    8 
2.2><-d  Class    9 

Site    Preparation,    Excavation, 
I        4    Inciaental    Pavin^;: 
1.52       I  Carlton,    Itasca    (E.    of    the 

Western  Ki^ht-of-Way  of 
2.32  Minn.    Hv.7   t),    4  Koochi- 

ching   (t,    c!    a   N-S    line 
fron   the   Canacian   border 
to   Pelland,    the  Western 
Right-of-Way   of   U.S.    Hwy 
71,    froei  Pelland    to   Ei;^ 
(  Fslls   4  Minn.    »v.->-   6)    Ccs. 

3.00  Group    1 

3.00  Croup   2 

3.00  Croup   3 

3.00  Croup   .. 

3.00  Croup   5 

3.00       I  Group   6 

I         Cook,    Lake,    6  St.    Louis 
Cos . : 
2.20  Croup   1 

2.20  Croup  2 

2.20  Croup    3 

2.20  Group    - 

2.20  Group   5 

2.20       I  Croup   t 

Itasca    (kec    cf   Co.)    6 
1.4G       i  Koochiching    ^Kea,    of   Co.) 

1.40  Cos. I 

l.'.O       ;  Grovp    1 

1.40  Group    2 

1.40  Croup    3 

1.40  Croup   4 

Group   5 
Croup   6 
2.65 

2.65       lAod: 
2.65       1   Footnote: 

2.63       I     d.    2   paid  holidays:    >.th  of 
I  July   and    Labor   Day 


>*Uc 

Moony 
Raul 

Benr'u 

$17,00 

$2.65 

16.83 

2.t5 

15.32 

2.65 

14.20 

1   2.65 

13. 6« 

2.1- 

15.52 
14.99 
14.83 
14.70 
12.59 
11.87 


16.16 
15.63 
15.46 
15.34 
13.22 
12.46 


13.78 
12.89 
12.70 
12.59 
11.16 
10.66 


2.t; 
2.65 
2.65 
2.65 

2.t: 

2.65 


2. '.5 
2.6; 
2.65 
2.65 
2.65 


2.65 
2.65 
2.65 
2.65 
2.65 
2.65 


a 

90 
I. 

OS 


< 

•«> 

cc 

2 

c 


C. 

a 

•< 

> 

c 

DC 

c 

C£ 

CJ 


MODIFICATIONS   P.    7 


DECI?ION  WtTFR  ^C:B^,.5015  -  Mon.   *1 


(i.9   IK  2<!l3-   -  May   ii,    l-^s^) 

Bawc 

BiMt.tl      ^ 

Aitkin,   Becker,... Wright  and 

HOMffy 

Yellow  Medicine  Countiesi 

Rlttl 

Minnesota 

Change  I 

Asbestos  Uorkersi 

Area  3 

$18.32 

53.94 

Electricians: 

Area   1 

15.75 

321 

Area  4: 

Electrical  Installations 

over  J75,000.00 

15.75 

13.5^+ 
1.57 

Electrical  Installations 

under  $75,000.00 

13.31 

13.5%+ 
1.57 

Area   6l 

Electrical  Installations 

over  575,000.00 

15.75 

13.571+ 
1.57 

Electrical  Installations 

under  $75,000.00 

U.53 

13.5%+ 
1.57 

Area  9} 

El~ctrlcai  In-i  allationa 

over  575, ''A. 00 

15.75 

13.57^ 
1.57 

Electrical  Installations 

under  575,000.00 

12.58 

13. 5%+ 
1.57 

Area   10: 

Electricians           • 

17.76 

29.6% 

Cable   Splicers 

18.26 

29.6% 

Ironworkers  1 

Area    1 

15.22 

3.85 

Araa    2 

17.10 

3.64 

Lathers;    :>i:vva;i   Hangers: 

Area    i 

16.05 

3.71 

Tile    S*.L',cr5: 

Area    : 

16.65 

2.32 

Truck   LJTlvers; 

Area   11. 

11.75 

;hange   (Cont'd): 

Laborers: 
Area  10: 

Group  1 

Group  2 

Group  3 

Croup  M 

Group  5 

Group  6 

Group  7 
Power  Equipment  Operators: 
Class  1 
Class  2 
Class  3 
Class  4 
Class  5 
Class  6 
Class  7 
Class  8 
Class  9 


/• 

V 


Hourty 
Rltlf 


$11.75 
11.80 
11.85 

11.90 
12.00 
12.05 
12.10 

19.09 
13.75 
17.95 
17.3- 
17.00 
16.83 
15.32 
14.20 
13.6- 


SI. 35 
'  1.35 

;  1.35 

1.35 

;  1.35 

1.35 

2.65 
>  2.65 

'  2.65 
2.'.5 

i  2.1:5 
2.65 

I  2.65 
2.^5 


i    • 


MODIFICATIONS    P. 8 


TFCisio::  ::o.  K:'S3-3c:7  - 

(HOD.TfS 

(5rTR~336:2  -  Julv  22 . 
1983) 
Nassau  f.   Suffr'.k    CoL:-ties, 
New  York 

CHANGE : 


1 


ft«n«fitl 


ASBESTOS  WORKERS 
BOILER-HAKERS 

BRICKLAYr.RS 
CARPEMTERS 
Nassau  County  (Remainder 
of  Countv) 
Building,  Residential, 
Heavy  &  rii^hwav 
DIVERS 

electpic:a:.s 

Building 

Uirine  cf  sinrle  or  imilt- 
inle  fa--.lv  dewellings 
i,   apar  t-^ierits  up  to  and 
incluc*.! -r  2  stories 

I",«ta  "'.  a:  i;n  of  television 
receivers,  radio  recei- 
vers, record  receivers, 
record  p;avers  and  assoc- 
iated a'^paratus  and  an- 
tenna and  hon^e  appliances 
and  closed  circuit  TV 
and  mujtmle  ou'led  dis- 
tribut-.  on  s/stens, 
sound  and  ir  t  erco-jnuni- 
cation  svstems  and  com- 
nercial  elec trc^iechan- 
cial  de-.'-.ces  and  appli- 
ances where  such  is  not 
part  of  an  electrical 
contract 

ELEVATOR  CONSTRl'CTORS 

ELEVATOR  CONSTPLCTORS 
HELPERS 

ELEVATOR  COVSTFVCTORS 
HF.LPFRS  (Probationary.-) 
HODEPNIZATION  &  REPAIR 
ELEVATOR  CONSTRUCTORS 

M0DERN'I7J^TICN  i  PFPAIR 
ELEVATOR  CCNSTRl'CTCR 
HELPER 


I''  14 

21  06 


:s   19 


17.66 
20.87 


19  65 


13.30 


,1  075 
18  80 


14.10 


9  40 
15.94 


6  53 


6.57 


6.78 
8.015 


.70+ 
35.51 


34% 


3  69-1 
b+c 


3  69-" 
b+c 


il.95i 


3  60-* 
b+c 


3  69-" 
b+c 


!^Or;ERN":ZATION  6.  REPAIR 
ELEV.^TOR  CO;;STRUCT0RS 
HELPER  (Probationary) 
GLAZIERS 
IRONWORKERS 
Structural 
Ornaniental 
LABORERS 
Building 
Heavy  &  Kiehway 
Concrete  &  curb  form 
setters,  asphalt 
ra'Kcrs 

Aspahlt  Workers  &  rollei 
boys,  asrhalt  top  shoV' 
elers  6  snoothers, 
asphalt  tampers,  jack- 
hanuDers ,  6,  drill  men. 
hoppern-en.  carpenters' 
tenders,  ri:?e;c:ners  & 
setters,  concrete  lab- 
orers (structures), 
stone  spreading  labor- 
ers, trac'rvinen  grading 
&  excavating  laborers, 
yard  luborers  puddlers 
on  concrete  pavement, 
asphalt  plant  (batcher 
&  hopnermen) .  all  othei 
unskilled  laborers 

MILLWRIGHTS 
PAINTERS 
Nassau  County  flnwood, 
Lawrence.  Cecarhurst, 
Wocdr-.ere,  Hewlett,  Hew- 
lett Bav,  East  Rock- 
away,  part  cf  Rockville 
Center,  Atlantic  Beach, 
Long  Beach.  Lido  Beach, 
Point  Lookout,  Gibson, 
and  part  cf  Valley 
S : reac 
Painters 
Spray 

Fire  Escapes 
Nassau  County  (Remainer 
of  Countv)  f,   "^uffclk  Co. 
Painters  &  Drywall 

Finishers 
Spraving ;  scaffold  or 
rollmf  scaffold  over 
18  ft. 


Mewrty 

Ram 


9.40 
18.55 


6.10 


16.00     13.00 
16.58       9.30 

14.75 


12.47 


11.68 
17.79 


15.16 
18.41 
17.33 


19.98 


18.61 


5.38 


.75+ir. 

+d 


75+13'-. 

+d 
7.66 

I 


,01+30* 
.01+3C' 
.01+30'; 


5,  :e 


5  :s 


CO 
Oi 

u 

05 


n 


> 

c 

C 


2 

c 

r.' 
n 

CO 


MDDiri'-ATlONS  P.  9 


DECISION  NO. 
MOD.  #3 

COOTINUED 


NY83-3027 


Vilk 

MMfly 
MllM 


PAINTERS  (CONT'D) 
Sandblasting;  structural 

steel 
Repaint  of  hospitals. 
schools  and  apartment 
houses 
PAPERHAN'GERS 
PLASTERF.RS 
PLUf^ERS 
Nassau  County 
Building,   Heavy  &  High- 
way Construction 
Residential  (Jobbing  re- 
pair to  present  plumbing 
systems  that  does  not 
change  the  existing 
roughing  or  any  minor 
alterations  job  where 
the  change  to  the  exist- 
ing roughing  does  not 
have  a  labor  cost  in  ex- 
cess of  SI, 500) 
Suffolk  County 
SPRINKLER  FITTERS  (.   STEAM- 
FITTERS 
Refrigeration,  Air  Condi- 
tioning and  Oil  Burner 
Maintenance  and  Instal- 
lation Mechanics  (Instal- 
lation of  comnerc  ial 
equipment  where  the  com 
bined  horsepower  does  not 
exceed  5  horsepower; 
Installation  of  air  cool- 
ing, heating  and  air  con- 
ditioning on  any  job 
where  the  combined  horse 
power  does  not  exceed  10 
horsepower) 

STONE  DERRICKMEN  &  RIGGERS 
STONE  MASONS 


20.24 


13.55 

16.84 
14.75 


16.72 


11.25 
18.75 

19.82 


13.98 

17.44 
18.00 


itntllu 


5.28 


5.28 

5.28 
5.00 


5.17 


4.01 
6.20 

7,00 


nnCTSTON    NO.     7N'i4-lncc 

xon  *   1 

(49    FR    9082    -    y.ar:h    9, 
1984) 


I        Btiic 

j      HoMrty 

Ratal 


Davidson   COL.r.ty,    Ten.-.esse* 


CHANGE: 

ELEVATOR   CONSTRUCTORS; 
Mechanics 

Helpers 

Probationary  Helpers 

Plasterers 


DECISION  NO.  TN'°3-I'^ca 

MOD  »  4      '  ' 

(48  FR  53272  -  November  25 
1983) 

Shelby  County,  Tennessee 

CHANGE; 

ELEVATOR  CONSTRUCTORS 

Mechanics 

Helpers 

Probationary  Helpers 


$12.18 
8.53 
6.09 

■  11.90 


1.57 
9.07 
3.75 


14.68 
10.28 

7.34 


S3.0C- 

a 
3.0C- 


1.11 


3.29- 
b 

3.29-r 

b 


T-:e3-ioe7 


v.cn  «  fc 


Hamilton,  Mirion,  Pollt  and 
Rhea  Counti.s,  Tennessee 

CHANGE: 


:4S  FR  53  27  0 
1963) 


November  2  5 


ELECTRICIANS: 
Wiremen 
Cable  Splicers 

ELEVATOR  CONSTRUCTORS: 

Mechanics 
Helpers 

Probationary  Helpers 

LINE  CONSTRUCTION: 

Linemen  and  Operators  of 
Hole  Digging  Equiment 
and. Tractor  With  Winch 

Cable  Splicers 

Operator  of  Hole  Digging 
Equipment  without  winch 

Groundmen 

PAINTERS : 

Tanks,  Steel  Towers, 
Stacks,  Bridges  4 
Pumping  Stations 

ISHEET  METAL  WORKERS: 

Hamilton   County 

All    Ot^.er    Counties 


Haurty 

RUM 


Frtii«> 


S14.40 
14.65 


13.505 
9.45 

6.75 


14.40 
14.65 

12.37 
10.20 


11.75 


13.83 
14.33 


>CDcr:rATONs  p.   lo 

DFCISIOS   Nl'>l!iE'<  OHS3-5l:^ 
C-:   iK   StvuJ   -    iJecei...ji  ; 

19S3) 
Adams,    Allen, ..  .Wood   <s 

Wy«ndot  Counties,   Ohio 


Change: 
Bricklayers;   Caulkers; 
Cleaners;    Pointers;   & 
Stonemasons : 

Area  19 
Cement  Masons: 

Area   1- 
Marble   Setters;   Terraiio 
Workers;    i,  Tile  Setters: 

Area   17 
Plasterers: 

Area    11 


Bai>c 

Hou'<V 

futca 


Ganc'.u 


SI. 25* 

12% 

1.25  + 

12% 


3^29+ 
3.29+ 


1.25+ 

111;% 

1.25+ 
llli% 

1.25+ 

1111% 

1.25+ 

IIH* 


1.20 


2.39+ 

3% 
2.39 

3% 


519. <.7 
19.47 

19.47 
. 19.47 


53.40+a 
3.<.0*a 

3.40+a 
S.iO+a 


a. 
a 


2 

c 


El 
> 

c 
oc 
c 

V. 


QC 


2 

c 

n' 

re 

CO 


DECISION  NO.  WAS^.^Un  -  Mod*!? 


(ib  ¥K   25108  -  June  3,  l^bj) 
Statewide  Washington 

CHANCE : 


MOriFITATIOriS    p.     11 


HOOFERS: 

Area  6: 

Roofers  $14.60 

Haadling    irritating  material 

(Coal  Tar,    Epoxy)  16.06 

OMIT: 

ROOFERS: 

Area   6: 

Handling    Irritating  naterlal 

(Coal  Tar,   Epoxy)    in 

confined  area 

ADD: 

CARPENTERS: 

Area  I: 

All  construction,  remodeling 

repair,  or  renovation  of 

buildings  under  $2,000,000.00 

(excluding  mechanical  and 

electrical  work)  and  bridges 

and  related  work  under 

$500,000.00: 

All  classifications  receive 

807.  of  the  published  basic 

hourly  rates  plus  full 

f r  Inges . 

LABORER^  (Area  U,  POVER 

EQOIPHEPn-  OPCKATORS  (Area  I), 

AND  TRUCK  DRIVERS  {Area  1): 

All  projects  or  components  of 

projects  lass  than  :ne  dollar 

amounts  listed  below: 

All  classifications  receiva 

SOX    of  the  published  basic 

hour ly  r*te5  p.os  full 

f r  inges : 

Paviag 

Crushing 

Grading,  and 

Clearing 

Bridges  and 

related  wctk 

Ut 111  ties 

Bu  tl  d  ini;s 

fPaving  wirnin  *» 3  mile  radius 

of  Spofcane  or  Lewiston  shall 

receive  full  rata.)   On  project^ 

Involving  more  than  one  conponept 

each  component  sr.ait  aa  consid-i 

ered  separately  in  determining 

I  the  vaga  tna t  applies  to  that 

coinponen*  . 

>U  OTHtR   WMK  NOT   c^FSED   ABOVtl: 
1   (i*<-*<v*    ru:l    rales  uv/.o^ 


S 


'5,000.00 

200,000.00 

350,000.00 

500,000.00 
Unlimited 
2,000,000.00 


(tccc: 


$2.90 
2.90 


EIlCXSlgNJIO  .win.1^2  04 1-M00»  3  ^      B..., 
UAi   FR-21811-May    13,    1983P' 
S^tatewide   Wisconsin 


'hange : 

Carpenters  (  Piledriver- 
men; 
Area  1 
Carpenters 
Piledriverroen 
Area  3 
Carpenters 
Piledrivermen 
Area  4 
Carpenters 
Piledrivermen 
Area  5 
Carpenter^? 
Piledrivermen 
Area  6 
Carpenters 
Piledrivermen 
Area  7 
Carpenters  t   Piledriver 
men 
Area  8 

Carpenters  i   Piledriver 
men 


DECISION  HO.  UT33-5i;o  - 
MOD.  «7      ^ ■ 

(48  FR  44992  -  September 
30,  19831 
Statewide,  Utah 

CHANGE: 

IRONV-OP>'ERS: 
Fence  2rectors: 
;    ftructural;  Ornamental; 
Rei  nforcing 


S12.90  S2.65 

13.16  2. fa 

14.71  2.3C 

14.80  2.3£ 

15.11  1.96 

'  15.20  ^  1.96 

14.29  2.12 

14.49  2.12 

I 

14.65  4.03 

15.82  ;  4.16 


14.00   3.C: 


15.86  '  3.! 


S16.65   S3. 3! 


SyPFRSRDEAS  nrCISION 


STATE :   ARKANSAS 
DECISION  NO.  AR84-4053 


COUNTY:   STATEWIDE 

DATE:   Date  of  Publication 

SUPERSFDCS  orciSION  •AR83-4008  dated  Januarv  7,  1983  in  48  FR  927 

DESCRIPTION  OF  WORK:   Construction,  alteration,  and/or  reoair  of  street. 

highways,  runways  and  water  i    sewer  utilities,  (but  does  not  include 

structures  on  highway  rest  areas) . 


Bricklayers 
Carpenters 
Concrete  Finishers 
Electricians 
Ironworkers: 


W 

2 

oa 


structural 

Reinforcing 
Laborers: 

Air  tool  operator 

Asphalt  heater  operator 

Asphalt  raker 

Carpenter  helper 

Chain  saw  operator 

Checker  grade 

Concrete  finisher  helper 

Concrete  joint  sealer 

Concrete  saw  operator 

Formsetter 

Laborer 

Pipe  layer 

Powderman 

Vibratorman 
ftinter 

Pile  driver  leadman 
Power  Equipnent  Operators : 


Aggregate  spreader  oper. 
Asphalt  plant  fireman 
Asphalt  plantdrier  oper. 
Batch  plant  oper. 
Bulldozer  Operators: 

Finish 

Rough 
Bull  float  -rcratcr 
Concrete  curing  machine 

operator 
Concrete  mixor  OT^cratnr: 

Less  than  5  sacks 

5  sacks  and  over 
Backhoe  op.-  rubber  t.red 

(1  yard  or  less) 
Cherry  picker  ooeratcr 
Concrete  paver  operator 
Concrete  spreader  ocer . 
Crane,  derrick,  draql:r 

shovel,  backhoe  opc-r^ 
rS  yard  or  less 


over  l*!  yards 


Ratit 

B«n«tiU 

Power   Ecuicment  OP.    cont. 

Banc 

Moufty 
Rtltl 

r„„„ 

Bvnttiu 

S7.00 

Crusher  operator 

S5.50 

7.00 

Distributor  operator 

5.50 

7.00 

Drill    operator    (wagon 

8.50 

or    truck) 
Elevating  grader  oper. 

5.50 
6.50 

6.10 

Euclid   or    iike  equip- 

5.30 

ment  operator    (bottom 
or   end   dur.p) 

5.10 

5.00 

Finishing  machine  oper. 

5.90 

5.00 

Forklift  operator 

4.90 

5.70 

Form  grader  operator 

4.90 

5.00 
5.00 

Front    end    loa-.or   ooer.: 

6.50 

Finish 

5.30 

Rough 

5.50 

5.00 

Hydro   seeder  ooerator 

5.00 

;  5.00 

Mechanic 

6.70 

5.00 

Mechanic   Helper 

5.10 

5.30  - 
3.80 

Motor    oatrol    operator: 

6.70 

Finish 

5.30 

Rough 

5.50 

6.20 

Mulching   machine  oper. 

5.00 

5.00 

Oiler   and   greaser 

5.30 

6.00 

Pile  driver   operator 

6.00 

6.00 

Pug  mill   operator 
Roller  operator    (self 

5.00 

5.60 

propelled) 

5.10 

4.70 

Scraner   ODorator: 

4.70 

Finish 

6.70 

5.60 

Rough 
Sod    slicing  machine   op. 

5.50 
4.80 

6.70 

Stabilizer  mixing 

5.50 

machine  operator 

5.50 

5.50 

Tractor   operator 
(crawler    type) 

5.00 

5.50 

Tractor   operator 
(farm   and   wheel) 

5.00 

5.00 

Tractor   orjerator   wheel 

6.00 

tyof    'with  attach- 
:^t"-s    1    yd.    or  under 

5.40 

5.90 

Trenc-.nq  machine  oper. 

5.40 

5.90 

r  t  c  ^■r'lr.a  ^':!r  ^ 

7.00 

6.  50 

*"  r  .     •     :      .■■  r  '■  ■ 

6.  50 

:  ,i  t .- .    -t  _r~truck  driver 

Semi-trailer 

Lowboy  driver 

5.30 
5.30 
5.50 

6.^0 

Transit   mix    truckdriver 

5.30 

7.00 

a 
3. 

so 

9 

5' 

« 


< 

«o 

2 

o 


a. 


00 

c 


I 


DECISION   »AR84-4053 


SL'PEPSrOEAP    DECI-^rON 


Kelt  yclcy 


Truck  driver  (heavy-maxi- 
muin  pay  load  in  excess 
of  3,000  lbs. )  $5.00 

Truck  driver  (light-mixi- 

mum  pay  load  3,000  lbs.)   4.70 
Well  drillers  6.70 

Welders:   receive  rate  pre- 
scribed for  craft  per^" 
forming  operation  to  which 
welding  is  incidental. 


Unlisted  classifications  needed  for  work 


BllK 

Hourtr 

B.-.'  a 

ci^  =  =  f.  ;  ,  "'S"^  "^^'^^'^  ^°''  ""'"'^  """^  included  within  the  scot>e  of  the 
classifications  listed  may  be  added  after  award  only  as  orovided  in  the  labor 
■standeards  contract  clauses  (29  CFR,  5.5  (a)  (1)  (ii))   " 


BOILERMAKERS 

CAPPESTERf : 
Highway  Construction 
Heavy  Construction 

ceme;)t  masons 

electric  i  a.s-s 

iron'workess 
laboress: 

Gtojp  I 
GrOi,p  :  : 
Group  I : r 
Group  IV 
TAINTERS: 
Brush  and  Roller 
Spray,  SandElast  ar.i 
Power  Tools 
PILEDRIVERMEN-r 
Highway  Construction 
Heavy  Construction 
PLL'MBERS  i  PIPEFI-^TER' 
POWEP  E3UIP«EN-  OPERATORS 
Highway  Construction 
Projects: 
Class  A 
Class  8 
Class  C 
Class  D 


COUNTIESiAllen,  Ballard,  Butler 
Caldwell,  Calloway,  Carlisle, 
Chr.stian,  Crittenden,  Daviess 
Edmonson,  Fulton,  Graves,  Hancock, 
,    Henderson,  HicKman,  Hopkins, 
J  .  •   Livingston,  Logan,  Lyon,  McCracken 

*   '  Mclean,  Marshall,  Muhlenberg, 

Ohio,  Simpson,  Todd,  Trigg,  Union, 
DECISION  NUMBER:  KY84-'"26  Warren  and  Webster 

Supersedes  Decision  Numoe-  KYHI-infii  h...,i  o   °*'''5'  °»'«  °f  Publication 

=Es«.-P-ios  OP  work:   V^H.^'^l  t^Ltrct/srlTrro^  'AoAlU  '"  ''  "  '''°' 

s 


power  ecuipment  operators 

Heavy  Construction 
Projects  (Including 
bridges  across  commer- 
cially navigable 
rivers' : 
C -ass  A 
Class  B 
Class  C 

Class  D  .,50c  as- ve 
Class  A  rate) 
"^I'CK  DP.Z-'ZPS: 
"ruck  Helper 

Drivers  -  three  .'  3 '  ton: 
and  under,  greaser, 
tire  changer  and  trjcn 
mechanic  ^'^-per 
Drivers  -  Wmch  -roc": 
and  A-Frame  '"rjck  wnen 
used  in  transporting 
ma  ter lal 
Truck  Mechanic 
Drivers  -  over  three   3 
tons,  t  r  uck -niour  t  ea 
rotary  drills,  seiti- 
trailers  or  pole 
trailers,  dump  trucks 
f  tandem  axle),  distri- 
butors,  m.xer  trucks 
(all  types' 
Drivers  -  Euclid  and 
otJner  heavy  earth  rov- 
.ing  equipment  and  low 
boy,  pavement  breakers 

WELDERS:   Receive  rate  fo 
performing  operation  to 
welding  n  incidental. 


"'"'"*           6,..-  •, 

s.e.o^ 

T  _   |-  c 

11. '0 

2.  C5      i 

12.60 

:.  C5 

13.65 

2.  00 

16.  24 

13-1/4* 

Kl .  2  1 

le.  10 

2.  46 

10.50 

2.  20 

10.75 

2. :: 

10.80 

2.  :c 

11.40 

2.20 

15.  90 
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2. 05 
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2.  13 
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2.75 

11.23 
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2.75 

V 
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Hourly 

$14.95 
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tABORERS: 

•ROUP  I  -  General  Laborers;  asphalt  plant  laborers;  concrete  laborers; 
asphalt  laborers;  storm  and  sanitary  Sk.'wer  laborers;  carpenter  tenders; 
cement  mason  tenders;  mesh  handlers  and  placers;  landscaping  and 
seeding;  planters  and  t reetr iramers;  sign,  guardrail,  and  fence  installers; 
grade  checkers;  aging  and  curing  of  concrete;  truck  spotters  and  durripers; 
J  batch  truck  dumpers;  rip-rap  and  grouters;  dredging  laborers;  right- 
of-way  laborers;  wrecking  and  demolition  laborers;  drill  helpers  and 
all  hand  digging  and  hand  back  filling. 

GROUP  U  -  Wagon  drills;  jack  hammers;  paving  oreakers;  chain  saw; 
concrete  saw;  paving  joint  machine;  vibrator  operator;  power  driven 
Georgia  buggy  or  wheelbarrow;  sand  blaster  and  concrete  chippers; 
green  concrete  cutting;  brickmasons  tenders  and  motar  mixer;  p.pe 
layers;  joint  makers;  batter  board  man  fsanitary  and  storm  se^jerl; 
dry  cement  handlers;  concrete  rubbers;  walk-oehind  tamper  machine; 
walk-behind  trenching  machine;  surface  grinderman;  hand-operated  grouter 
and    grinder  machine  operator;  deck  hanj;  scow  man;  burner  and  welder. 

GROUP  III  -  Powderman  and  blaster;  side  rail  setters  (including  rail- 
_  paved  ditches);  tunnel  laborers  (free  air);  gunnite  ooerator  and 

mixer  man;  gunnite  nozzleman;  asphalt  luteraan  and  rakeman;  air  tract 

driller  (all  types);  grout  pump  operator. 

CROUP  IV  -  Tunnel  blasters;  tunnel  muckers  (free  air);  miners  and  drillers 
(free  air);  caisson  workers  (free  air). 


OPERATING  ENGINEERS 
(Highway  Construction  Pro 
CLASS  A  -  Auto  patrol;  ba 
central  compressor  plan 

I  ft.  or  over);  truck-mou 
derrick;  derrick  boat 
elevating  grader  and  al 
hoisting  engine  (two  or 
bulldozer;  mechanic;  or 
roller  (bituminous);  sc 
I  push  dozer;  high  lift; 

push  boat;  A-Frame  wine 
I  (two  or  more  drums);  hy 
mucking  machine;  rock  s 
KeCal  loader;  tower  era 
crane;  backfiller;  gurr 


jects  ) ; 

tcher  plant;  bituminous  paver 
t  operator;  clamshell;  concre 
nte<i  concrete  pump;  crane;  cr 
ditching  and  trenching  machin 
1  types  of  loaders;  hoe-type 

more  drums);  locomotive;  mot 
angepeel  bucket;  piledriver; 
arifier;  shovel;  tractor  shov 

11  types  of  boom  cats;  core 
h  truck;  concrete  paver;  grad 
ster;  pumpcrete;  sideboom;  al 
preader  attached  to  equipment 
nes  (French,  German,  and  othe 
ies;  subgrader;  tailboora. 


;  cabl 
te  mix 
usher 
e;  dra 
machin 
or  scr 
power 
el;  t  r 
drills 
e-all; 
1  rota 
;  scoo 
r  type 


eway; 

er  (21  cu. 

plant; 

giine; 

e; 

a  per; 

blade; 

uck  crane; 

;  tow  or 

hoist 
ry  drills; 
praobile; 
s);  hydro- 
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CLASSIFICATION    CSTFINITION'S     (CONT'D) 


OPERATI 
CLASS  B 
mixer 
hoist 
or  ov 
vibra 
mach 
whi  r  1 
nachi 
and  h 
fork 
and  e 
nater 


NG 


er  ) 

tor 

ne; 

ey 

ne; 

ois 

lif 

lev 

ial 


engine: 

All  ai 
oncret 
weld  1  n 
;  bull 
comp 

truck 
oiler; 

throt 
t  (  one 
t  (  reg 
ator  ( 
). 


ERS  (CONT' 
r  compress 
e  mixer  ( u 
g  machine; 

float;  fi 
actor/self 

crane  oil 

tractair 
tie  valve 

dr urn  ) ;  sk 
ardiess  of 
regardless 


D): 

ors  (over  900  cu.  ft.  per  min.);  bituminous 

nder  21  cu.  ft.);  elevator  (one  drum  or  buck 

form  grader;  roller  (rock);  tractor  (50  HP 
nish  rachine;  outboard  motor  boat;  electric 
-propelled  compactor;  boom-type  tamping 
er;  switchman  or  brakeraan;  mechanic  helper; 
and  road  widening  trencher;  joint  sealing 
man;  tjgjer;  well  points;  flexplane;  fireman 
id-mounted  or  trailer-mounted  concrete  pumps; 
lift  height);  Ross  carrier;  dredge  engineer 
of  ownership  when  used  to  hoist  building 


CLASS  C  -  Greaser  on  crease 


.lities  servicing  heavy  equipment. 


CLASS  D  -  Bituminous  distributor;  cement  gun;  conveyor;  grout  pump;  mud 
jack;  paving  joint  machine;  purT:p)  roller  (earth);  tamping  machine: 
tractors  (under  50  HP;;  vibrator;  oiler;  concrete  saw;  burlap  and' 
curing  mach.ne;  hydro  seeder;  power  form  handli-^g  eqi^ipmert;  decKhand 
oiler  and  hydraulic  post  driver. 

POWER  EQUIPMENT  OPERATORS  -  HEA\'y  CONSTRUCTION  PROJECTS: 


CLASS  A 
compre 
over  )  ; 
der r  ic 
grader 
mechan 
orange 
scar  I  f 
all  ty 
truck 
pumper 
at  tach 
(Frenc 
subgra 

CLASS  B 
capaci 
machin 
bull  f 
f 1 rema 
f acil  I 
seal  in 
wideni 
thrott 
( r id  1  n 
sk  id-m 
of  lif 
of  own 

s 


Aut 
ss  pi 

true 
k  boa 

and 
le  we 
peel 
ler ; 
pes  o 

cone 
ete 
ed  to 
h,  Ge 
der ; 


0 

ant 
k-m 

ail 
Ide 
buc 
sho 
f  b 
ret 
sid 
eq 
rma 
tai 


a  t  r  0 1 ; 

ope  r  a 
ounted 
d  i  t  e  "  i 

types 
r ;  loe 
ket;  p 
vel ;  t 
oom  ca 
e  pave 
e  boom 
uiproen 
n,  and 
Iboom; 


ba 

tor 

CO 

ng 

of 
omo 
lie 
rac 
ts; 


t; 
ot 
Le 


tcher  plan: 
;  claT^sr.el) 
ncrete  pun-; 
and  trenc"-. 

loaders;  > 
t;ve;  moto; 
driver;  poi 
tor  shovel; 

core  drii; 
grade-al 1 ; 
11  rotary  c 
scoopmot  1  1e 
her  types  ; 
tourneau  oi 


;  b  i  t  urn .  n  0  u 
;  concrete 
; ;  crane;  c  r 
ng  machine; 
oe-type  mac 

scraper;  b 
er  blade;  r 

truck  cran 
s;  tow  or  p 

hoi S t   ( two 

rills;  muck 

;  KeCal  loa 

hydrocrane 

carry-all 


s  paver; 
mixer  '21 
usher  pla 
dragline 
hme;  hoi 
ulidozer ; 
oiler  fbi 
e;  push  d 
ush  boat; 
or  more  d 
1  ng  maehi 
der;  towe 
;  backfil 
scoop. 


cabl 
cu. 

nt; 

;  el 

St  in 
mec 

tumi 

czer 
A-F 

r  ur.  s 

ne; 

r  c) 


eway; 

ft. 
derr  1 
eva  1 1 
g  enq 
hanic 
nous ) 
;  hig 
rame 
>;  hy 
rock 
anes 

gurr 


central 
or 
Ck; 
ng 
ine; 
; 

h  lift; 
winch 
ster  ; 

spreader 

les; 


-  All  air  compressors  (over  900  cu.  ft.  per  min.  or  greater 
ty ) ;  b;tuminous  mixer;  concrete  mixer  (under  21  cu.  ft.';  wel 
e;  forTi  grader;  roller  (rock,;  tugger;  tractor  (50  HP  and  ove 
loat;  finish  machine;  outboard  motor  boat;  well  points;  flexp 
n;  bcom-type  tamping  mach.ne;  truck  crane  oiler;  greaser  on  g 
ties  servicing  heavy  equipment;  switchman  or  brakeman;  joint 
g  mjchme;  mechanic  helper;  whirley  oiler;  tractair  and  road- 
ng  trencher;  electric  vibrator  compactor/self-propelled  compa 
le  valve;  elevator  (one  drum  or  buck  hoist);  power  sweeper 
g  type);  core  drill  and  caisson  drill  helper  (trucK  mounted); 
ounted  or  trailer-mounted  concrete  pumps;  forkllft  (regardles 
t  height);  Ross  carrier;  dredge  engineer;  elevator  (regardles 
ership  when  used  to  hoist  building  material). 


r  ) ; 

Ian*;. 
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CLASSIFICATION  DEFINITIONS  (CONT'D) 

powFR  e:l:pment  operator  (cok't'd): 

CLASS  C  -  Bituminous  distributor;  cement  gun;  cnnveyor,  group  purr.-,- 
jacK;  paving  ^oint  machine;  pump,  roller  ( ear t V ;  tanpinq  machi-e' 
-aching'  h'h''"  'V'"  ^'  =  ^^^°^^  -'ier,  concr».e  saw;  S!rlap  an'' 
^?f»  r  '   J!  r  seeder,  power  form  handling  equjoment;  deckhand; 
steeritan;  hydraulic  post  driver;  core  drill 
(track  or  skid-mounted). 


S'JPEPSEDEAS    DECISION 


STATE:     KENTUCKY 


Kud 


caisson  drill  helper 


CLASS  D  -  Operators  on  cranes  with  booms  or.o  hj- 
and  over  (including  jib)  shall  receive  fifty  i 
•  A  r  a  t  e . 

V 


red  fifty  feet  (1=0) 
.50)  cents  above  Clas? 


'"i'fK^'^  classifications  needed  f:r  w:r<  not  included  within  the  scope 
in  the  ?^"^^fj"5'°::^  listed  may  be  added  after  award  only  as  provide 

in  the  laoor  standards  con  trac  tela  jses  29  CFR  5.  5  '  a)  ( 1 )  (  i  i )  (A  )  ^  °'^"'' 


( 


COUNTIES:  Adair,  Barren,  Bell,  Breathitt. 
Casey,  Clay,  Clinton,  Cumberland,  Estill, 
Floyd,  Garrard,  Green,  Harlan,  Hart, 
Jackson,  Johnson,  Knott,  Knox,  Lawronce 
Laurel,  Lcc,  Leslie,  Letcher,  Lincoln 
McCxe-.ry,  Magoffin,  Martin,  Menifee, 
Me^rjife, Monroe,  Morgan,  Owsley,  Perry, 
Pike,  Powell,  Pulaski,  Rockcastle, 
Russell,  Taylor,  Wayne,  Whitley  and 
DECISION  NO.:  KY84-1027  DA°F-^'D;,f»  ^f  »  ►,,  ■   .. 


CARPENTER? 
CEMENT  MASON 
ELECTRICIAN'^ 

IRO^^WORKFRS: 

Strjctural 
^einforCi'-.9 
LABORERS-i 

Laborers  -  g 

s  t«?arr  J  enny 

Hand  ciade  o 

batch  trjck 

deck  hand  o 

Power  driven 

operator  of 

wfigon  dr  i 11 

saw,  jack  h 

Crete  saw, 

blaster,  CO 

c^.  ippe- ,  pa 

breaker,  v i 

power  wheel 

power  bugay 

Sewer  pipe  1 

bo t tore  man, 

handler ,  co 

ruboer,  mas 

Asphalt  lute 

nian ,    s  i  dera 

Gunni  te    nczz 

gunnite    ope 

Tunnel    labor 

air) 
Tunnel    frjcke 
Tunnel    n, ner 
and    driller 


enera 1 , 

'perator , 

d  j-Tper  , 
r    SCOW   mar. 

tool 

following; 
cha  1  n 
atTune r  ,     con- 
sand 
nc:e te 
■eTier  t 
orator , 


aver , 

dry  cement 
n  c  r  e  t  e 
on  tender 

and  rake- 
: 1  setter 
leman , 
:  a  t  .  r 
e  r  ,  f : '_'  e  ■ 

f  f  r  e  <=  .^  ;  r  ^ 

t'  1  a  s  t  '^  r 
I  reeai r ) 


Ritit 

13.15 

1.85 

13.00 

1.85 

15.66 

31    ♦ 

1.00 

13.25 

1.65 

13.05 

1.85 

i:.  20 

1.85 

.;.  45 

1.85 

11.  55 

1.85 

:i.  55 

i.e; 

;i.60 

1.85 

11.  70 

1.  85 

11.75 

1.8S 

11.  60 

1.8  5 

12.  15 

1.85 

Laborers  (Cont'd 

Caisson  Worker 

Powderman 

Drill  operator 
cussion  type 
which  are  bot 
and  propelled 
independent  a 
PAINTERS: 

Guard  rail 

Structural 
PILEDRr/ERMEN' 
PLUMBERS  i    PIFEF 
TRUCK  DRT'ERS: 

Drivers,  3  tor 
under 

Dr iver s,  over 

Drivers,  truck 
rotary    drill 

Drivers,  semi- 
pcle    trailer 

Dr  iver  s,    duitp 
tanderr,    axle 

Dr ivers,  eucl i 
other  heavy  e 
'■"'Q   equipiren: 


): 


of  per- 
driUs 
h  powered 

by  an 
it  supply 


s  a-:d 

3  tons 
mounted 

tra, ler  or 

t : ..  c  <  , 


i    and 
a  r  :  ^  m  o  v  - 
and  lew 


D  r  .  V  e  r  s  ,  w :  n  c 

A-F.'a7ie  when 

t  ranspor  1 1 ng 

^rjc<  .Tec'ianic 

'ruck  'lelper 

ger  a 
"  1  c  hp  I  p 
s  of  a.s 


ire  c 


•  trjCK  and 
usec  1- 
IT  a  t  e  r  la: 


"'i    trjc 


Blue 

Hourly 
Rstti 

12.70 

1.85 

12.80 

1.85 

14.00 

I 

10.00 

1.75 

13.20 

1.7: 

12.80 

1.65 

15.63 

2.00 

11.78 

1.55 

11.99 

1.85 

11.99 

1.85 

11.65 

1.65 

11.65 

1.85 

12.56 

1.85 

11.55 

1.85 

11.75 

i.e; 

11.45 

1.85 

11.78 

1.85 

11.65 

1.85 

CD 
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CO 
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Drivers  on  pavement 

breakers 
Driver  on  mixer  trucks 

(all  types) 
Greaser  on  greasing 

f aci li ties 
POWER  EQUIPMENT  OPERATORS; 
Class  A 
Class  B 
Class  C 
Class  D 


11.80 

11.70 

12.65 

14.55 
12.30 
12.65 

12.06 

1.85 

1.85  ; 

1.85 

1.85 
1.85 
1.85 
1.85 

1 
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Unlisted  classi  f ica- 
tions  needed  for  work 
not  included  within    1 
the  scope  of  the 
classifications  listed 
may  be  af^det^    after     i 
award  only  as  pro-     j 
vidert  in  the  labor     ' 
standards  contract 
clauses  ?<>  CFR  5.5(a) 
(l)(ii)(A).  i 


WELDERS:  Receive  rate  for  craft  performing 
operation  to  which  welding  xs  incidental. 


CLASSIFICATION  DEFINI-'IONS 


POWER  EQUIPMENT  OPERATORS: 


Class  A  -  Auto  pat 
Crete  mixer  (21  c 
derrick  boat,  dit 
tor  ( regardless  o 
elevating  grader 
locomotive,  letou 
bucket,  piledrive 
tor  shovel,  truck 
lift,  fork  lift, 
operator,  core  dr 
gradeall,  hoist 
side  boom,  thrott 
rock  spreader  att 
(French,  German  a 
grader,  electric 


rol,  batcher  plan 

ft.  or  over) 
ching  and  trenchi 
f  ownership  when 
and  all  types  of 
rneau  or  carry-al 
r,  power  blade, 
crane,  well  poin 
(regardless  of  li 
ill,  tow  or  pusti 
hyster,  material 
levalvc  man,  rota 
ached  to  equipmen 
nd  other  types) , 
vibrator  compacto 


t,  bituminous 
concrete  pump, 
ng  machine,  dr 
used  for  hoist 
loaders,  hoe-t 
1  scoop,  build 
oiler  (Litumin 
winch  true 
£  t  height) ,  al 
boat.  A- Frame 
pump,  pumpcret 
ry  drill,  powe 
t,  scoopmobile 
hydrocrane,  tu 
welder  burn 


paver, 

ci  a n e 
agl  me, 
ing  any 
ype  ma 
ozer, 
ous)  , 
k,  push 
1  types 
winch  t 
e,  Ross 
r  gener 
KeCal 
gqer,  b 
er. 


cabl 
cr  us 

dre 

bui 
hi  ne 
echa 
car  i 

doz 

of 
r  jck 

Car 
ator 

loa 
acKf 


oway 

her 
dge 
Id  1  n 
,  ho 
nic, 
ler 
e  r 
boom 

CO 

r  ler 
,  mu 

der , 
ille 


cl 

plan 
eng 
g  ma 
isti 

ora 
,  sh 
grou 

cat 

ncre 

sh. 

ck  i  n 

tow 
r  gu 


amshell,  ec": 
t ,  der r  ick, 
neer,  elevi- 
ter ial ) , 
ng  engine, 
ngepeel 
ovel,  trac- 
t  pump,  hicr, 
s,  multiple 
te  payer, 
eep  £oct, 
g  rach;"e, 
rane-; 
rries,  sjb- 


Class  B  -  All  air  compressors  (200  cu.  ft.  per  min.  orgreater  capacity), 
bituminous  mixer,  concrete  mixer  (under  21  cu.  ft.),  welding  machine,  form 
grader,  roller  (rock),  tractor  (50  H.P.  and  over),  bull  float,  finish  machine, 
outboard  motor  boat,  flexplane,  fireman,  boom  type  tamping  machine,  truck  crare 
oiler,  switchman  or  bra<eman,  mec^aric  htiper,  whirley  oiler,  self-propelled 
compactor,  tractair  and  read  widening  trencher. 

Class  C  -  Greaser  on  grease  facilities  servicing  heavy  equipment. 

Class  D  -  Bituminous  distributor,  cement  gun,  conveyor,  mud  ^ack,  paving  joint 
machine,  pump,  roller  (earth),  tamping  machine,  tractors  (under  50  H.P.  '/. 
vibrator,  oiler,  air  compressors  (under  200  cu.  «;.  per  mm.  capacity!,  con- 
crete saw,  burlap  and  curing  machine,  hydro  seeder,  power  form  handling 
equipment,  deckhand  oiler,  hydraulic  post  driver. 


SUPERSEDEAS  DECISION 

STATE:   KENTOCK:^  COUNTIES:   Anderson,  Bath,  Boutbon,  Boyd, 

Boyie,  Bracken,  Breckinridge,  Bullitt, 
Carroll,  Carter,  Clark,  Elliott,  Fayette, 
Fleming,  Franklin,  Gallatin,  Grayson,  Grant, 
!        '  Greenup,  Hardin,  Harrison,  Henry,  Jefferson, 

i  Jessamine,  Larue,  Lewis,  Madison,  Marion, 

I  Mason,  Meade,  Mercer,  Montgomery,  Nelson, 

Nicholas,  Olchar,  Owen,  Robertson,  Rowan, 
Scott,  Shelby,  Spencer,  "rimble,  Washington, 
and  Woodford 
DECISION  N'J^PER:  KVe4-lC28  DATE:   Sate  of  Publication 

Supersedes  Decision  Number  KY83-1062  dated  September  16,  1983  in  <»  FR  41707. 
OESCRIPTION  OF  WORK:   HEA.TT  i    HIGiWA?  CONSTRUCTION  PROJECTS. 


1 

— — ' r 

Fri"o, 

\ 

Ho.-"y 

btr^'   -1 

1 

R»t»i 

CARPEN~ERS 

12.96 

1.85 

CEDENT  MASONS 

13.14 

3.32 

CEy.L'JT  MASON   on  sus- 

pended scaffold 

13.  39 

3.32 

ELECTRICIANS 

16.14 

13is%  * 
1.25 

IRONWORKERS 

13.50 

4.72 

LABORERS^. 

Group  I 

10.52 

2.20 

Group  II 

10.75 

2.20 

Group  1 1 1 

10.80 

2.20 

G  r  o  u  D  IV 

11.40 

2.20 

PAINTERS: 

Spray,  sandr;l3st  a^d 

waterbias t 

11.62 

1.28 

Brush 

11.17 

1.28 

PILEDRIVERMEN 

13.21 

1.85 

PIPEFITTERS 

:-'.2  = 

3.22 

PLUMBERS 

15  .  98 

3.55 

POWER  EOUIPMEN''  OPERA~ORS 

HIGHWAY  CONSTRJC-'IDN 

Class  A 

13.65 

2.75 

Class  B 

11.23 

2. ■'5 

Class  C 

11.61 

2.75 

Class  D 

10. g^ 

1  -.  c 

POWER  ECL' I  PMENT  OPERATORS 

HEAVY  CONS'SUCTION 

INCLUDING  BRIDGES  ACROSS 

COMMERCIALLY  NAVIGABLE 

RIVERS: 

Class  A 

14.95 

2.  "•5 

C lass  B 

12.12 

2.  -5 

Class  C 

11.32 

2.75 

Class  D"(50c  above 

Class.  A  r  ate  i 

TRUCK  DRT/ERS: 
Drivers  -  single  axle 
dump  and  flat  oec 
trucks 

Drivers  -  Semi-trailer 

or  pole  trailer  wnen 
used  to  pull  building 
materials  and  equip- 
ment 

Driver  -  dump  truck, 
tandem  axle 

Driver  -  Euclid  and 
other  heavy  earth  mov- 
ing equipTent  and  low 
boy 

Driver  -  wmch  tr^c  and 
A-F:ame  truck  wnen 
used  m  transporting 
materials  and  Ross 
Carrier 

Drivers  -  Fcrk  lift  trjc^ 
when  used  to  tra^spurt 
building  materials 

"ruck  mec'.anic 

■^r  uck  helper 

Greaser,  tire  changer 
and  mechanic  helper 

Driver  of  distnoutors 

Driver  on  pavement 
.breakers 

Driver  Dn  mixer  trues 
i  n  1  1  t  V  pe  s  ' 

Mocile  batch  truck  heiper 


12.34 


12.34 
12.  34 


12.44 


71.5Ci 


71. 5C 
71.52 


T1.5C 


12.44   71.5:a 


12.44 


12.37 
12.05 


12 

44 

71 

STa 

12 

34 

-1 

5Ca 

12 

05 

71 

50« 

12 

16 

71. 

523 

12 

34 

71. 

SCa 

71.5Ca 

71.5C3  I 
71.5;a  ■ 


a. 
a 


93 

o 


Q. 
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DECISION  NO.:  KY84-1028 
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CLASSIFICATION  DEFINITIONS 


"«el"^;  "ru:!d:nt:xf^^^"'°^'  '  =  ^  ^^^^^  P^cfor^mg  operation  to  ..>ch 

FOOTNOTE: 

"  "  wnr/nfL^".!'"''^"'"  ""^  ^"^  °^^"  employed  a  minimum  of  t-enty  (20) 
employer!        ""'  "'""'^    "°  '    ^°"^<^=-''^^  day  period  for  that 


r 


CLASSIFICATION  DEFINITIONS 

LABORERS: 

^"^c^h!,:  ?!k*"^  Laborers;  asphalt  plant  laborers;  concrete  laborer.- 
^2»ni  ^^^°'^'^\    ^"f™  ^"d  sanitary  sewer  laborers;  carpenter  tenders- 

lU    tl   i^5°^^^^-  -^-^CK-.ng  and  demolition  laborers;  drill  h"pe*rs  and 
•11  hand  digging  and  hand  back  filling.  neipers  ana 

GROUP  II  -  wagon  drills;  jack  ham.-ners;  paving  breakers-  chain  saw 

Geor^tr.^'^^  ^'"'^^  r^'''   "-^-^--^  '-^^ator  oper^toj^^^r  driven 
Georgia  buggy  or  wheelbarrow;  sand  blaster  and  concrete  chiopers^ 
green  concrete  cutting,  br  ick.T.asons  tenders  and  motar  mixe  t^l  pi 
Uyers;  joint  ^a<ers,  batter  board  man  (sanitary  and  storm  USer)- 

SruLr?air;;p^:.rgr;:rp:.ro^:?it^^^^"^"  -^  -^^-^  -^^ '-" 
"arer.irirc::s^^r::r:err(f:^eT^i:' "-  '^'"  -^-"  -^  ^^'^^-^ 


OPERATING  ENGINEERS 

(Highway  Construction  Projects); 

CLASS  A  -  Auto'  patrol;  batcher  plant;  bitumi 
central  compressor  plant  operator;  clamshe 
ft.  or  over);  truck-mounted  concrete  pomp; 
derrick;  derrick  boat;  ditching  and  trench 
elevating  grader  and  all  types  of  loaders; 
hoisting  engine  (two  or  more  drums);  locom 
bulldozer;  mechanic;  orangeoeel  bucket;  pi 
roller  (bituminous);  scarifier;  shovel;  tr 
push  dozer;  high  lift;  all  types  of  boom  c 
push  boat;  A-Frame  winch  truck;  concrete  p 
(two  or  more  drums);  hyster;  pumpcrete;  si 
■ucking  machine;  rock  spreader  attached  to 
KeCal  loader;  tower  cranes  (French,  Ger.-nan 
cranej  backfiller;  gurries;  subgrader;  tai 


nous  paver;  cafcleway: 

11;  concrete  m.xer 

crane;  crusher  plant 

ng  machine;  dragline 

hoe- type  machine; 

otive;  motor  scraper; 

ledriver;  power  blade 

actor  shovel;  truck  c 

ats;  core  drills;  tow 

laver;  grade-ail;  hois 

deboom;  all  rotary  dr 

eqaip.Tient ;  scoopmooi 

end  other  types);  r 

Iboom. 


21  cu. 


r  a  n  e  ; 

or 
t 

ills; 
le  ; 
;ydro- 


CLASS  B  -  All  air  compressors  (over  900  cu.  ft.  per  nin  )•  bitu-r- 
Vnllll  """*"'•  """  '""'^"  2i  cu.  ft.);  elevator  (one'drum  c: 
r.r  I  \  Z^'^'^.":'"'^'"^'  form  grader;  roller  (rock);  tractor  '- 
or  over);  bull  float;  finish  machine;  outooard  motor  boat-  eiec 
vibrator;  compactor/self-propelled  compactor;  boom-type  tamping 

vh^rJe^'o  ,':''  r'"'  °'^^'L  '-^'-^•«"  °'  brakeman;  me^ha^'c'hel 
vhirley  oiler;  tractair  and  road  widening  trencher;  -.ont  seali 
■achine;  throttle  valve  man,  tugger;  well  points;  flixpiane;  'i 
•  nd  hoist  one  drun,!;  skid-mounted  or  trailer-mounted  concr4te 
ind  MivM^'?^  '^Sf  °^  4^'  height);  Ross  carrier;  dredoe  eno 
.rf.  I^f    (regardless  of  ownership  when  used  to  hoist  build: 

CLASS  C  -  Greaser  on  grease  facilities  servicing  heavy  equipment. 

CLASS  D  -  Bituminous  distributor,  cement  gun;  conveyor;  qrout  pur^o-  mud 
jack;  paving  joint  machine;  pu^p;  roller  ( ear  th )  ;  ta^rp.'ng  mach?n;. 
tractors  (under  50  HP),  vibrator;  oiler;  concret;  sawf  burlap  and' 

:Uer^::rh;d":aul-rc^;o:rd:[;er-"  ^°^-  ^^'^^^'-^  equipment,  ^ec.nand 


nous 

bL'Ck 
C  H' 


per ; 
ng 

reman 
puirps; 

i  neer 
ng 
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DECISION  NO.:  Ky84-1028 


I  CLASSIFICATION  DEFIN'ITIGN-S  (CONT'D) 

PO'«TP  EQUIPMENT  OPERATORS  -  HEAVY  CONSTRUCTION  PROJECTS: 

o  patrol;  batcher  plant;  bituminous  paver; 
ant  operator;  clamshell;  concrete  mixer  (21 
k-raounted  concrete  pump;  crane;  crusher  pla 
t;  ditching  and  trenching  machine;  dragline 
all  types  of  loaders;  hoe-type  machine;  hoi 
Ider;  locomotive;  motor  scraper;  bulldozer; 
bucket;  piledriver;  power  blade;  roller  (bi 
shovel;  tractor  shovel;  truck  crane;  push  d 
f  boora  cats;  core  drills;  tow  or  push  boat; 
rete  paver;  grade-all;  hoist  (two  or  more  d 
side  ooom;  all  rotary  drills;  mucking  machi 
equipment;  scoopmobile;  KeCal  loader;  towe 
rman,  and  other  types);  hydrocrane;  backfil 
tailboom;  Letourneau  or  carry-all  scoop. 
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:lass  a  -  Aut 
compress  pi 
over ) ;  true 
der  r  ick  boa 
grader  and 
mechanic  we 
orangepeel 
scar  i  f  ier ; 
all  types  o 
truck;  cone 
pumpcrete; 
attached  to 
(French,  Ge 
subqrader ; 


cabl 
cu. 

nt; 
;  el 
St  in 

mec 
tumi 
ozer 

A-F 
rums 
ne; 
r  cr 
Ier; 


eway 

ft. 
der  r  i 
evat  i 
g  eng 
han  ic 
noes ) 
;  hig 
rame 
);  hy 
rocK 
anes 

gur  r 


centra: 
or 
ck; 
ng 
ine; 


h  lift; 
winch 
ster; 
soreade: 


les; 


ASS    B    -    All    air    compressors    (over    900 

cu.     ft.    per 

capacity);    bituminous  mixer;    concrete 

mixer    (unde 

Machine;     form   grader;     roller    (rock); 

tugqer;    trac 

bull    float;    finish   machine;    outboard 

Tiotor    boat; 

fireman;    boom-type    tamping    machine;     truck    crane    o 

facilities    servicing   heavy   equipment; 

switch.-an   o 

sealing    machine;    mechanic    helper;    whirley    oiler; 

widening    trencher;    electric    vibrator 

compac tor/se 

throttle    valve;    elevator    (one    drum    or 

buck    hoist) 

(riding    type);    core   drill    and    caisson 

drill    helpe 

skid-mounced   or    trailer-mounted   concrete   pumps;    f 

of    lift    height);    Ross   carrier;    dredge 

engineer;    e 

Of    ownership    when    used    to    hoist    build 

mg    material 

ng 

e ; 

ase 


min.  or  greater 
r  21  cu.  ft.  ) ;  feldi 
tor  (50  HP  and  over) 
well  points;  flexpla 
iler;  greaser  on  gre 
r  brakeraan;  _oint 
tractair  and  road- 
If-propelled  coxpact 
;  power  sweeper 
r  ( truck  mounted ) ; 
orklift  (regardless 
levator  (regardless 
). 


CLASS  C  -  Bituminous  distributor;  cement  gun;  conveyor;  group  pump;  mud 
jack;  paving  joint  machine;  pump;  roller  (earth!;  tamping  machine; 
tractors  (under  50  HP);  viorator;  oiler;  concrete  saw;  buriao  and  curi-ig 
machine;  hydro  seeder;  power  form  handling  equipment;  deckhand; 
steerman;  hydraulic  post  driver;  core  drij.1;  'caisson  drill  helper 
(track  or  sk id-mounted) . 

CLASS  D  -  Operators  on  cranes  with  booms  one  hundred  fifty  feet  (150; 
and  over  (including  ]ib)  shall  receive  fifty  (S.50)  cents  above  Class 
A  rate. 

enlisted  classifications  needed  for  work  not  included  within  the  scooe 
of  the  classifications  listed  may  oe  added  after  award  only  as  provided 
In  the  labor  standards  contractclauses  29  CFR  5. 5 ( a) ( 1 ) ( i i ) (A) . 


SUPERSEDEAS  DECISION 


STATE:   TENNESSEE 


COUNTIES:   CARTER,  GREENE,  HAWKINS, 

JOHNSON,  SULLIVAN,  UNICOI,  t  WASHINGTON 
DECISION  NO.!  TN84-1023  DA~E:   Date  of  "ublicstion      *«^"'N-'--^N 

Supersedes  Decision  Number  TN92-2060,  dated  November  19,  1982  in  47  FR  52323 
DESCRIPTION  OF  WORK:   mMLjHNG^  CONSTRUE— ION  PPOJECT<;  -  (does  not  include 
•  ingle  faaily  homes  and  apart.Tiencs  jp  to  and  includir.g  four  stories). 
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I  • 


BOILERMAKERS 

CARPENTERS 

CEMENT  MASONS 

ttECTRICIANS 

ELEVATOR  CONSTRUCTORS: 

Mechanics 

Helper 

Probationary  Helpers 
GLAZIERS 
IRONITORKERS 
LABORERS: 
Unskilled 
Asphalt  Rakers 
LATHERS 


I 


rnmm 

»•««• 

513.20 

7.10 

.01 

5.71 

6.94 

12.78 

•3.00*a 

8.95 

3.00<-a 

6.39 

5.74 

7.96 

3.72 

4.44 

6.17 

Banc 
HOMrty 
Kattt 

PAINTERS 

s  s.oo 

PLASTERERS 

6.00 

PLUMBERS    i    PIPEFITTERS 

5.99 

ROOFERS 

5.46 

SHEET   ME-'AL  WORKERS 

•10.53 

3«* 

2.06 

SOFT  f:,oor  layers 

7.20 

TILE    SETTERS 

6.00 

TRUCK    DRIVERS 

4.32 

POWER    EtJUIPMCNT  OPERA•^)RS 

Backhoe 

5.00 

Bulldozer 

4.50 

Crane 

9.50 

Fork   Lift 

6.00 

Front   End   Loader 

6.55 

Motor  Grader 

5.85 

Roller 

5.30 

Scraper    -    Pan 

4.50 

::esc  r . oed  i or 


performing  operation  to  which  weld- 


WELDERS:   Receive  rate 
"Tng  Ts  incidental. 


FOO*^'  D'^ES : 
a  -  Seven  Paid  Holiday;;:  New  Year's  Day;  Memorial  Day;  Independence  Dav;  Labor 
Day;  Thanksgiving  Day,  Friday  after  Thanksgiving  Day;  Christmas  Day. 
Vacation  Pay  Credi t:  Employer  contributes  8»  of  the  basic  hourly  rate  for 
employe?s  wifi  5  years  or  more  of  service,  or  6%  of  the  basic  hourly  rat* 
for  employees  with  6  months  to  5  years  of  service. 

Unlisted  classif  icat  lors  -.eeded  for  work  net  included  wit":i  t-e  s,-ope  of  the 
classifications  listed  may  be  added  after  award  only  as  prov.ded  in  the  labor 
standards  contract  clauses  (29  CFR,  5. 5 ( a) { 1 ) ( i i ) ) . 
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X 
a 
as 


"I 


2 

o 


51 
> 


2 

c 

n" 
« 
ce 


SUPERSEDEAS  DECISION 


STATE:   TENNESSEE 


ANDERSON,  KNOX,  MONROE  AN'D 


COUNTIES: 
ROAN  E 

DECISION  NO.:  TN84-1024  da-K:   c-  of  Publication 

Supersedes  Decision  NO.TN83-1086  dated  Novcmoer  _5,  1983  in  43  FR  =3^69 
^f^CRIPTION  OF  WORK:   BUILDING  CONSTRUCTIONP.ROJEC-S  (does  not  includ;  smale 
famay  homes  and  apartments  up  to  and  incluuina  iouc  stories). 


ASBESTOS  WORKERS 
BOILERMAKERS 

BRICKLAYERS,  STONEMASONS, 
MARBLE  MASON,  TILE  SET- 
TERS t    TERRAZZO  WORKERS: 
Roane  County 
Anderson,  Knox  i   Monroe 
Counties 
CARPENTERS  i   SOFT  FLOOR 

LAYERS 
CEMENT  MASONS 
ELECTRICIANS: 
Anderson  (Oak  Rid-je 
A.E.C.  Area  I   Oak  Ridge 
Townsite  only)  and 
Roane  Counties: 
Wirenien 

Cable  Splicers 

Anderson  (Remainder  of 
County),  Knox  t   Monroe 
Counties: 
Wiremen  (  Technicians 

Cable  Splicers 

ELEVATOR  CONSTRUCTORS: 
Mechanics 
Helpers 

Probationary  Helpers 
IRONWORKERS: 
Rei  nf ore i ng 

Structural  i   Ornamental 
LATHERS 

LINE  CONSTRUCTION: 
Anderson  (Oak  nidge 
A.E.C.  Area  &  Oak  Ridge 
Townsite  only)  t   Roane 
Counties: 
Linemen  i   Equipment 
Operators 

Cat;?  Splicers 

Gr oundmen 


14.67 

1.55 

12.71 

.60 

12.91 
12.61 

1.48 

13.66 
14.48 


13.56 
14.06 


12.78 
8.95 
6.39 

13.15 
13.29 
11.64 


13.66 
14.48 


12.73 


$2.16 
3.375 


1.50 

+  315% 
1.50 
+  3S% 


1.75 
+  3>s% 
1.75 
+  3>i% 

3.00+a 
3.00+a 


2.05 

2.05 

.27 


1.50 
+  3l5» 
1.50 
+3lj% 
1.50 
♦3ls% 


BJtic 

Hourly 


Bfnef.u 


Anderson  (Remainder  of  j 
County),  Knox  i   Monroe 
Counties: 
Linemen,  Heavy  Equip- 
ment Oprs.  i   Hole 
Diggers  si: 


Truck  drivers  with 
winch 

Truck  drivers  w/o 
vi  nch 

G  roundmen 

MILLWRIGH'^S 
PAIN-"ERS 
PILEDRIVTRMEN 
PLAS~ERE.RS 

PLUMBERS  AND  PIPEFITTERS 
ROOFER"; 

SHEE''  ME'^AL  WORKERS: 
Knox  County 

A/iderson,  Monroe  t 
.Roane  Counties 

SPRINKLER  F:-TERS 
LABORERS: 

GROUP  I 

GROUP  II 

GROUP  III 

GROUP  IV 

GROUP  V 

GROUP  VI 
TUNNEL  CLASSIFICATIONS: 

GROUP  I 

GROUP  II 

GROUP  III 

GROUP  IV 

GROUP  V 

WELDERS:  Receive  rate  presc 

craft  performing  operatior 
welding  is  incidental. 


•26  ,  $1.C5 
*3l5-. 


9.60 

9.10 
9.20 


15 
56! 

16  ! 
38  I 
35  ' 


10 

.50 

14 

.08 

14 

58 

14 

57 

8 

81 

8 

96 

8 

99 

9 

11 

9 

31 

9 

61 

8 

81 

9 

21 

9 

36 

9. 

51 

9. 

61 

1.0? 
+  3':« 

l.C: 
+  3'i"- 
1.05 

1.2? 
1.57 
l.si 

1.92 


3«^ 

2.13 

31- 

2.13 

3.23 

l.CC 

i.c: 
i.c: 
1.0c 

l.CO 
1.00 

l.CO 

I.c: 

l.CO 
1.00 
1.00 


ibed  for 
to  which 


DECISION  I  TNS4-1C24 


TPyCK  TRIVERS: 

Trucks  up  to  3  tors, 
and  inc.ud.ng  4  yd. 
dump  trucks,  struck 
measure  a.nd  pickup 
tfucks 

Trucks  3  to  5  tons  and 
including  5  yd.  d-ump 
trucks,  struck  measure 

Trucks  ;  tons  and  over 
including  du.Tp  trucks 
over  6  yds. ,  struck 
measure,  special  equip- 
ment as  Ready-mix  con- 
crete trucks,  tank 
trucks,  floats,  low- 
boys, winch  trucks, 
seTi-trai lers,  any  type 
trucks  pulling  or 
towing  equipment 

Greaser,  tire  repair- 
men, tire  c.'-.anger  and 
Oi  ler 


SB. 37 


8.79 


S.9Q+b 


.90*b 


9.15 


e.49 


.90+b 


.90+b 


c 


a 

5' 
a 


< 

c_ 

p 

2 

o 


c 
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> 
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2 
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n 
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POWER  EQUIPMENT  OPERATORS: 
GROUP  A 
GROUP  B 
GROUP  C 
GROUP  D 


Ho*irty 
DMn 

r..n„ 
B«nlitt 

$12.59 

11.00 

9.62 

8.75 

$1.80  1 

1.80 
1.80 

1.80 

1 
1 
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GROUP  I 


CLASSIFICATIONS  SEFINITIONS 
LAPORFRS 
Construction  laborers 


B.1H;       1       , 

GROUP  :r  FcriT  sf.ter  anr!  stripper,  p:pelayer,  asphalt  rakpr, 
;!acK^iammer  operator,  air  tool  operator,  vibrator,  operator, 
chain  saw  operator,  barco  tamp  operator,  mortar  irixer,  plasterer 
tender,  all  power  driven  tool  operators,  hod  carriers,  power 
buggy,  yar-er,  pctmar,  s^aKemar,  gradeET.an 

GROUP  II!  -  Acetylene  Burner 

GROUP  IB  -  wason  drill  operator 

GROCP  V  -  Powderrr.an 

GROUP  VI  -  Caisson  hole  xan 

TUNNEL  CLASSIFICATIONS 

GROUP  I  -  LaDoreis,  outside: 

GROUP  II  -  Tunnel  laborers 

GROUP  111  _  Chuck  tenders 

GROUP  17  -  Nozziefnan;  concrete  gun  operator 

GROUP  V  -  Tunnel  Hirer 

POKER  ECUIPMENT  OPERATORS 

GROUP  A  -  Backhoes;  catleways,  ross  carrier;  clamshells;  cranes; 
derricks;  draqlmes;  turnapulls,  pans;  scrapers;  scoops;  head 
tower  machines;  end  loaders;  locomotives  (over  20  tons);  shovels; 
dozers;  fork-lifts  (over  8'  lift);  core  drills;  foundation 
drills;  graders;  mechanics;  welders;  winch  truck  with  A-Frane; 
skimmer  scoops;  loccwotive  cr*nes;  overhead  cranes;  skid  rigs; 
pilrdrivers;  side  boon  tractors;  euclid  loaders;  derrick  boat; 
dred9e  boats;  hoist  (any  size  handling  steel  or  atone);  engines 
used  in  connection  with  hoists  material;  muck  ing-mchines;  cherry 
pickers;  tower  cranes;  sKylift  gradall. 


DECIFIOK  NO.   "NS'1-1C24 

POWER  EQUIPMENT  OPERATORS  (CONT'D) 


GROUP  E  -  Tractcrs;  farm  tvpe  Tractors  (with  attachments);  Central 
compressor  plants;  elevators  (used  for  hoisting  building  materials) 
central  mixing  plants;  hoist  (not  handlma  steel  or  stone);  Pump- 
crete  machine;  concrete  Dumps;  backfillers  (other  than  cranes); 
tracmobile;  crushing  plant;  elevating  grader;  earth  auoers;  fork- 
lifts  (8'  lift  or  under);  paving  machine  (hlacxtop/concrete) ; 
boat  operator  or  engineer  (30  tons  or  over);  tlac-^top  rollers; 
switchman;  locomotive  (under  20  tons);  Maintainers. 


GROl'P  C  -  Asphalt  plant;  barber-green  type  loader:  enc  :  re 
(other  than  steam);  irixers  (over  i  bags,  not  to  include  ^ 
plants);  pumps  (not  more  than  3);  scrijiers;  streader  box 
(bituminous);  asphalt  mixers;  Portable  compressors  (not 
than  3);  roller;  sub-grader  machine;  tractors  (farm  type 
•attachments);  cable  head  tower  engineman;  dredge  booster 
boat  operator  or  engineers  (under  30  tons);  finishing  mac 
fireman  (  oiler  (combination);  motor  crane  oiler  t    driver 
ing  machines  (not  more  than  3;;  heaters  (stationary  or  do 
not  more  than  5);  corrpressors  (portable,  not  more  than 
greaser  or  fuel  truck. 


te^.do  r 

en t  r  al 

ore 

without 
pump; 
hine; 

weld- 
r table. 


GROUP  D  -  Air  compressor  il  portable) 
welding  machine  (1);  conveyors;  pump 


ire-^an;  per  tab ..e  cr_sbers; 
.  I  ;  C ;  1  e  r  ;  heater  ( 1  )  . 


Unlisted  classifications  needed  for  wcrK  net  included  witbir  the 
scope  of  the  classifications  listed  may  be  added  after  award  only 
as  provided  in  the  labor  standards  contract  clauses  (29  CFR, 
5.5  (a)  (1)  (11)  )  . 

FOOTNOTES : 

a  -  Seven  Paid  Holidays:  New  Year's  Day;  Memorial  Day;  Inifependence 
Day;  Labor  Day;  Tnantsgivng  Day;  Friday  after  ThanKsgiving  Day; 
Christmas  Day.  Vacat :  on  Pay  C-  ec^  i  t :  Employer  contributes  8%  cf'' 
the  basic  hourly  rate  for  emplcyees  with  5  years  cr  mere  of 
service,  or  6%  of  the  basic  hourly  rate  for  employees  wit'-.  6  mo^ 
to  5  years  of  service. 
b  -  541.00  per  weeit,  per  employee 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Earty  Seasons,  Bag  Limits  and 
Possession  of  Certain  Migratory  Game 
Birds  In  ttM  Contiguous  United  States, 
Alaska,  Hawaii,  Puerto  Rico  and  ttie 
Virgin  Islands 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


summary:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning 
doves,  white-winged  doves,  band-tailed 
pigeons,  rails,  woodcock,  common  snipe, 
gallinules;  teal  in  September,  in  the 
contiguous  United  States:  sea  ducks  in 
certain  defined  areas  of  the  Atlantic 
Flyway:  ducks  in  September  in  Florida, 
Iowa,  Kentucky  and  Tennessee;  sandhill 
cranes  in  the  Central  Flyway  and 
Arizona;  sandhill  cranes  and  Canada 
geese  in  southwestern  Wyoming; 
migratory  game  birds  in  Alaska.  Hawaii. 
Puerto  Rico  and  the  Virgin  Islands;  and 
special  falconry  seasons  during  1984-85. 
The  taking  of  these  migratory  birds  is 
prohibited  unless  hunting  seasons  are 
specifically  provided.  The  rules  will 
permit  the  hunting  of  these  species 
within  specified  periods  of  time 
beginning  as  early  as  September  1,  as 
has  been  the  case  in  past  years. 
date:  Effective  on  August  31. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
lohn  P.  Rogers.  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  Room  536,  Matomic  Building, 
1717  H  Street,  NW..  Washington.  D.C., 
telephone  202-254-3207. 
SUPPI^MENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.).  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperatiu-e  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest,  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  23. 1984,  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (49  FR  11120)  a 
proposal  to  amend  50  CFR  Part  2C,  with 
comment  periods  ending  June  21,  July  16 
{later  extended  to  July  18)  and  August  17 


(later  extended  to  August  29),  1984, 
respectively,  for  the  1984-85  hunting 
season  frameworks  proposed  for 
Alaska,  Hawaii.  Puerto  Rico  and  the 
Virgin  Islands;  other  early  seasons;  and 
the  late  seasons.  That  document  dealt 
with  the  establishment  of  hunting 
seasons,  hours,  areas  and  limits  for 
migratory  game  birds  under  §§  20.101 
through  20.107  and  20.109  of  Subpart  K. 
On  June  13, 1984,  the  Service  published 
in  the  Federal  Register  (49  FR  24417)  a 
second  document  consisting  of  a 
supplemental  proposed  rulemaking 
dealing  with  both  the  early  and  late 
season  frameworks.  On  July  9, 1984,  the 
Service  published  for  public  comment  in 
the  Federal  Register  (49  FR  28026)  a 
third  document  consisting  of  a  proposed 
rulemaking  dealing  specifically  with 
frameworks  for  early  season  migratory 
bird  hunting  regulations.  On  July  19. 
1984,  the  Service  published  in  the 
Federal  Register  (49  FR  29238)  a  fourth 
document  consisting  of  final  frameworks 
for  Alaska.  Puerto  Rico  and  the  Virgin 
Islands.  On  August  7,  1984,  the  Service 
published  a  fifth  document  (49  FR  31421) 
consisting  of  a  final  rulemaking  for  the 
early  season  frameworks  for  migratory 
game  bird  hunting  regulations  from 
which  State  wildlife  conservation 
agency  officials  selected  early  season 
hunting  dates,  hours,  areas  and  limits 
for  the  1984-85  season.  On  August  20, 
1984,  the  Service  published  a  sixth 
document  in  the  Federal  Register  (49  FR 
33090)  consisting  of  a  proposed 
rulemaking  dealing  specifically  with 
frameworks  for  late  season  migratory 
bird  hunting  regulations.  The  final  rule 
described  here  is  the  seventh  in  a  series 
of  proposed,  supplemental  and  final 
rulemaking  documents  for  migratory 
game  bird  hunting  regulations  and  deals 
specifically  with  amending  Subpart  K  of 
50  CFR  Part  20  to  set  hunting  seasons, 
hours,  areas  and  limits  for  mourning 
doves,  white-winged  doves,  band-tailed 
pigeons,  rails,  woodcock,  snipe  and 
gallinules;  September  teal  seasons;  sea 
ducks  in  certain  defined  areas  of  the 
Atlantic  Flyway:  ducks  in  September  in 
Florida,  Iowa,  Kentucky  and  Tennessee: 
sandhill  cranes  in  the  Central  Flyway 
and  Arizona;  sandhill  cranes  and 
Canada  geese  in  southwestern 
Wyoming:  migratory  game  birds  in 
Alaska.  Hawaii,  Puerto  Rico  and  the 
Virgin  Islands;  end  special  falconry 
seasons. 

These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980. 


Nontoxic  Shot  Regulations 

On  August  13. 1981,  the  Service 
published  in  the  Federal  Register  (46  FR 
40879)  final  rules  describing  nontoxic 
shot  zones  for  waterfowl  hunting.  When 
eaten  by  waterfowl,  spent  lead  pellets 
can  have  a  toxic  effect.  Nontoxic  shot 
zones  reduce  availability  of  lead  pellets 
in  selected  waterfowl  feeding  areas. 

Amendments  to  these  regulations 
were  published  in  the  Federal  Register 
(47  FR  32546;  July  28. 1982  and  48  FR 
26457;  June  8, 1983).  These  amendments 
relate  to  changes  in  Maine, 
Massachusetts,  Indiana,  Nebraska. 
Michigan.  Illinois.  Texas  and  Florida. 

Waterfowl  hunters  are  advised  to 
become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6. 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13,  1975  (40  FR 
24241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  the  environmental  assessments  are 
available  from  the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that.  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and]  ".  .  .  by  taking  such  action 
necessary  to  insure  that  any  action 
authorized,  funded  or  carried  out ...  is 
not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat  of 
such  species  .  .  .  which  is  determined  to 
be  critical." 

Subsequently,  the  Service  initiated 
Section  7  consultation  under  the 
Endangered  Species  Act  for  the  . 
proposed  hunting  season  frameworks. 

On  July  5,  1984,  the  Chief,  Office  of 
Endangered  Species,  gave  a  biological 
opinion  that  the  proposed  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
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game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington.  D.C.  20240. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register  dated  March 
23. 1984  (at  49  FR  11124).  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20340. 

Authorship 

The  primary  author  of  this  final  rule  is 
Morton  M.  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  John  P.  Rogers,  Chief 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
Section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  July  19,  1984 
(at  49FR  29238). 

Regulations  Promulgation 

After  analysis  of  migratory  game  bird 
survey  data  obtained  through 
investigations  conducted  by  the  Service, 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  eariy 
proposals  (49  FR  11120,  March  23, 1984: 
49  FR  24417.  June  13,  1984:  and  49  FR 
26026,  July  19,  1984).  the  Service 
published  in  the  Federal  Register  on  July 
19.  1984  (49  FR  29238)  final  eariy  season 
frameworks  for  Alaska,  Puerto  Rico,  the 
Virgin  Islands;  and  on  August  7, 1984  (49 
FR  31421),  those  for  the  contiguous 
United  States  and  Hawaii.  Copies  of  the 
final  frameworks  were  also  sent  to  the 
officials  of  the  State  conservation 
agencies  and  to  conservation  agency 


officials  in  Puerto  Rico  and  the  Viijin 
Islands  who  were  invited  to  submit 
recommendations  for  hunting  seasons 
which  complied  with  the  season  times 
and  lengths,  hours,  areas  and  limits 
specified  in  the  frameworks. 

The  taking  of  the  designated  species 
of  migratory  birds  is  prohibited  unless 
open  hunting  seasons  are  specifically 
provided.  The  following  amendments 
v\ill  permit  taking  of  the  designated 
species  within  specified  time  periods 
beginning  as  eariy  as  September  1,  as 
has  been  the  case  in  past  years,  and 
benefit  the  public  by  relieving  existing 
restrictions. 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  proposed 
rulemakings  were  published  on  March 
23,  June  13,  and  July  9, 1984,  the  Service 
established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  when  the  comment 
period  closed  time  would  be  of  the 
essence.  That  is.  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  States 
would  have  insufficient  time  to  select 
their  season  dates,  shooting  hours, 
hunting  areas  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  (Administrative 
Procedure  Act),  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication. 

Accordingly,  each  State  conser\-ation 
agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting 
seasons  desired  for  its  State  on  those 
species  of  migratory  birds  for  which 
open  seasons  are  now  to  be  prescribed, 
and  consideration  having  been  given  to 
all  other  relevant  matters  presented. 
certain  sections  of  Title  50.  Chapter  I, 
Subchapter  B,  Part  20,  Subpart  K,  are 
amended  as  set  forth  below. 

The  rules  that  eventually  will  be 
promulgated  for  the  1984-65  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  704  et  seq),  ae 
amended. 

List  of  Subjects  in  50  CFR  Part  20 
PART  20— {AMENDED] 

Exports.  Hunting,  Imports, 
Transportation,  Wildlife. 


1.  Section  20.101  is  revised  to  read  aa 
follows: 


§  2a  101 

rKHira  for  PiMTto  Rtoo  Md  Itw  Vk^ln 
Islarxta. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part  the 
open  seasons  (dates  inclueive).  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits,  and 
areas  for  hunting  the  species  designated 
in  this  section  are  prescribed  as  follow*: 

(a)  Puerto  Rico. 


Doves 


D«ly  b<«  tn*  10  mn^  or  r  th»  ■ggregtf*  s 

Ol  M  parrmtM  ipsciM 
j  '0  "Vl  or  m  the  aogrsgata  5 

I      of  ■■  parnMiM  apacM*.  I 

.  Sapl  1  loOci  30   1964 
Shookne  taMK  On»4iaN  tow  DMer*  «ur««*  to 


Restrictions:  Only  the  following 
species  of  doves  and  pigeons  may  be 
hunted  during  the  open  season:  Zenaida 
dove  (Tortola  cardosantem):  white- 
winged  dove  (Tortola  oL bianco  o 
cubanita):  mourning  dove  [Tortola 
rabilarga  o  rabiche):  and  scaly-naped 
pigeon  [Paloma  turco  o  torcazj. 

Closed  Areas 

No  season  is  prescribed  for  doves  and 
pigeons  on  Mona  Island  in  order  to 
protect  the  reduced  population  of  white- 
crowned  pigeon  [Co Jumbo 
leucocephala],  known  locally  as 
"Paloma  cabeciblanca." 

No  season  is  prescribed  for  doves  and 
pigeons  in  the  Municipality  of  Culebra 
and  on  Desecheo  teland. 

No  season  is  prescribed  in  the  El 
Verde  Closure  Area  consisting  of  those 
areas  of  the  municipalities  of  Rjo 
Grande  and  Loiza  delineated  as  follows: 
(1)  All  lands  between  Routes  956  on  the 
west  and  186  on  the  east,  from  Route  3 
on  the  north  to  the  juncture  of  Routes 
956  and  186  (Km  13.2)  in  the  south;  (2)  all 
lands  between  Routes  186  and  966  from 
the  juncture  of  186  and  966  on  the  north, 
to  the  Caribbean  National  Forest 
Boundary  on  the  south:  (5)  all  lands 
lying  west  of  Route  186  for  one  kilometer 
from  the  juncture  of  Routes  186  and  956 
south  to  Km  6  on  Route  186;  (4)  all  lands 
within  Km  14  and  Km  6  on  the  west  and 
the  Caribbean  National  Forest  Boundary 
on  the  east:  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public 

No  season  is  prescribed  for  doves  and 
pigeons  of  any  species  in  all  of  Cidra 
Municipality  and  in  portions  of  Agues 
Buenas,  Caguas.  Cayey,  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary;  Beginning  on 
Highway  172  as  it  leaves  the 
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Municipality  of  Cidra  on  the  west  edge, 
north  to  Highway  156,  east  on  Highway 
156  to  Highway  1,  south  on  Highway  1  to* 
Highway  765,  south  on  Highway  765  to 
Highway  763,  south  on  Highway  763  to 
the  Rio  Guavata,  west  along  the  Rio 
Guavata  to  Highway  1.  southwest  on 
Highway  1  to  Highway  14,  west  on 
Highway  14  to  Highway  729,  north  on 
Highway  729  to  Cidra  Municipality,  and 
westerly,  northerly,  and  easterly  along 
the  Cidra  Municipality  boundary  to  the 
point  of  beginning. 


Check  Commonwealth  Regulations  for 
Additional  Restrictions 

(b)  Puerto  Rico. 


I  Ducks 


Coots 


Com- 
mon 
galli- 


Com- 
mgn 
snipe 


1 — — r ' 1 

Daily  bag  knits      4  '  Closed  6  6 

Possession  Imiits     I  e     Closed  12  12 

Season  detes  No»   10  to  Dec  10.  1984  and  Feb  2  to  Feb 

25   1985 
SNwnng  noufs  One-faH  tvxjr  before  sunnse  until  sunsal 

daity 


Restrictions:  No  season  is  prescribed 
for  waterfowl  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island.  The 
season  is  closed  on  the  ruddy  duck 
[Oxyura  jamaicensis):  Bahama  pintail 
(Anas  bahamensis]:  West  Indian 
whistling  (tree)  duck  [Dendrocygna 
arborea);  fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor];  masked  duck 
[Oxyura  dominica):  purple  gallinule 
[Porphyrula  martinica]  and  coots 
[Fulica  americana  and  Fuhca  caribaea). 

Check  Commonwealth  Regulations  for 
Additional  Restrictions 

Note. — Local  names  for  game  birds:  Ruddy 
duck  [Oxyura  jamaicensis] — Pato  rojo 
(protected^  purple  gallinule  [Porphyrula 
mort/n/co )—Gallareta  azul  (protected);  and 
Puerto  Rican  plain  pigeon  \Columha  inornata 
wetmorei) — Paloma  sabanera  (protected) 

(c)  Virgin  Islands. 


Zen-     I    Scaly- 

aida        naped       Ducks 

dove     '  pigeon 


DaiV  bag  l»T»t»    lo 

Possession  kmts io 

Season  dates:  I 

Zenaiat  dove  and  acaly-naped  pigeon    Sept    1   ttirougn 
Oct  30.  1964 

Duclis  onty  Dec   1.  1984  thfougfi  Jan  24,  1965 
snooting  fxx**:   One-haH   houf  befcua   sirnnse   untji   sunset 

daily 


Restrictions:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
other  pigeons  in  the  Virgin  Islands.  The 
season  is  closed  on  the  ruddy  duck 
[Oxyura  jamaicensis):  Bahama  pintail 
[Anas  bahamensis):  West  Indian 
whistling  (tree)  duck  [Dendrocygna 
arborea):  fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor):  masked  duck 


[Oxyura  dominica).  and  purple  gallinule 
[Porphyrula  martinica).  * 

Check  Commonwealth  Regulations  for 
Additional  Restrictions 

Note. — LochI  names  for  game  birds: 
Zenaida  dove  [Zenaida  aurita) — mountain 
dove;  bridled  quail  dove  [Ceotrygon 
mystacea] — Barbary  dove,  partridge 
(protected):  ground  dove  [Columbine 
passenna] — stone  dove,  tobacco  dove,  rola, 
tortolita  (protected);  and  scaly-naped  pigeon 
[Columba  squamosa] — red-necked  pigeon, 
scaled  pigeon. 

2.  Sectiori  20.102  is  revised  to  read  as 
follows:       I 

§20.102     Seasons,  limits  and  shooting 
hours  for  Alaska. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 


shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

Shooting  hours:  One-half  hour  before 
sunrise  to  sunset  daily. 

Check  State  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 

Open  Seasons— Ducks,  Geese,  Cranes  and 

Common  Snipe 


Area 

Northern    Slate   Game   Mgmt    Units 

11-13  and  '7-26 
Gurt  Coast   Slate  Game  Mgmt   Units 

5-7,  9   14-16  and  unimah  island 
Southeast   Slate  Game  Mgmt    Units 

1-4 
Pnbilof  and  Aleutian  islands    State 

Game     Mgmt      Unit     10     except 

Unimak  Island 
Kodtak   State  Gan^  Mgmt,  unri  8 


Sept  1  to  Dec  16 
Sept  1  to  Dec  16. 
SepI  1  10  Dec  16 
Oct  8  to  Jan  22 

Oci   8  10  Jan   22 


Daily  Bag  and  Possession  Liwrrs 


Area 


Northern  ..,„.. 

Gult  Coast 

Souttieast-  ,. 

Pribiiot  and  Aleutian  Islands.. 

Kodiaii 


Ducks  ' 


10-30 
8-24 
7-21 
7-21 
7-21 


Geese  < 


6-12 
6-12 
6-12 
6-12 
6-12 


Emperor 
geese 


2-4 
2-4 
2-4 
2-4 
2-4 


Brant 


2-4 
2-4 
2-4 
2-4 
2-4 


Comi  ion 
snipe 


Sandtmi 
cranes 


I 


8-16 
8-16 
8-16 
8-16 
8-16 


2-4 
2-4 
2-4 
2-4 
2-4 


'  In  adoivon  to  the  t)asic  daily  bag  and  possession  limits,  a  daily  bag  limit  o(  15  and  a  possession  limil  ot  3(5  s  penr-.neo 
Singly  or  m  the  aggregate  ol  tfw  following  species  Scoter  etder.  oidsgua*  hanequin  and  Amencan  and  red-breasted 
mergansers 

'  Ho  more  tha"  4  aaiiy  or  8  m  possession  may  be  any  combination  o'  Canaaa  and.  or  whiie-tronted  geese,  provided  that  m 
■Units  1-9,  14-16  »nd  18  no  more  than  2  daily  or  4  m  possession,  may  be  white-fronted  geese  In  Units  5  and  6  tfie  taking  oi 
Canada  geese  is  prohibited  from  September  1  to  September  15  In  units  9(E|.  10  (eicept  Unimal"  Island)  and  18,  ttie  taking  of 
k^anafla  geese  is  (Kohibiieo   In  Unit  i(C),  the  taking  ol  snow  geese  is  protiibited 


3.  Section  20.103  is  revised  to  read  as 
follows:        I 

§20.103    Seasons,  limits  and  shooting 
hours  for  mourning  and  white-winged 
doves  and  wild  piaeons. 

Subject  to  thp  applicable  provisions  of 
the  preceding  ^-.ections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  ant!  hawking  hours  and  the 
daily  bag  ami  possession  limits  on  the 
species  desipnated  in  this  section  are 
prescribed  as  follows: 

(a)  Mourning  Doves — Eastern 
Management  I 'nit. 


In  all  Slates  encept  Alabama.  Illinois,  Tennessee  and 

Louisiana 

Daily  tiag  iirml     „ „, 

Possession  limit „ 


24 

In  iiiiry>s.  Louisiana  and  Tennessea: 

Daily  bag  limil    ^5 

Possession  limit .._ „ .,  30 

In  AiaOama 

Daily  tjag  limit    _„..._.„  IS 

Possession  limit ^ -15 

Shooting  hours:  One-half  hour  before 
sunrise  until  sunset  daily  except  as 
noted  otherwise. 

Check  State  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 


Seasons  m 
Alabama 
North  Zone  '  All  o'  Au- 
tauga, Bartxxjr  Bullock, 
Butler  Chilton.  Choctaw. 
Clarke,  Conecuh.  Crerv 
Shaw  Dallas,  Elmore.  Lee, 
Lowndes.  Macon.  Mar. 
engo,  Monroe,  Montgom- 
ery, Pike  Russell,  Wastv 
ingion  and  Wilcox  Courv 
ties 

One-hat*  hour  before  sun- 
nse 10  sunset 
Remaining  coijnties  in   North 
Zone 

12  noon  tc  Sunset 
One-iialf  iHXjr  t)efore  sun- 
nse to  sunset 
South       Zone   '        One-half 
before  sunrise  to  sunset 
Connecticut 
Delaware  (12  noon  to  sunset) 


Florida  ' 

12  noon  to  sunset 
One-hall  t>our  tiefore  sunrise 
to  sunset 
Georgia 
North  Zone  ' 

1 2  noon  to  sunset      

One-half  tv>ur  t>eiore  sun- 
nse to  sunset 

South  Zone  ' 
12  noon  to  sunset 

One-tialf  fiour  t>efore  sun- 
nse to  sunset 

Illinois  (12  noon  to  sunset) 
Indiana  (12  Noon  to  sunset) 
Kentucky  (11  am   to  sunset) 


SepI   1 5  to  Oct   26  and 
Dec   15  to  Jan   1. 


Sept   1 5  10  Sept   24 
Sept  25  to  Oct  26  and 

Dec  15  to  Jan-1 
Oct  6  to  Nov  24  and 

Dec   22  to  Dec   3i 
Closed 
Sept   1  to  Sept  29  ana 

Oct   15  to  Oct,  27  and 

Dec   17  to  Jan   12 

Oct  6  to  Oct  28 

Nov   1 0  to  Nov  25  and 

Dec   15  to  Jan   14 


Sept  1 

Sept  2  to  Oct  2  and 
Nov  22  to  Nov   25 

and  Dec  8  to  Jan    10 

Sept  29 

Sept  30  to  Oct   30  and 
Nov  22  to  Nov   25 
and  Dec  8  to  Jan   10, 

Sept  1  to  Oct  30 

Sept  1  to  Oct  30 

Sept  1  to  Oct  31  and 
Dec   1  to  Dec   9 
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Louisiana 
^(oftf1   Zone 
sunset 


12  TOon  to 


noon  )o 


South  2on«  «  12 
(unset 

Maine    

Marv'land 

1 2  noon  lo  sunset     

One-halt  txxjf  tietore  sunnse 
to  sunset 

Massachusetts    

Michigan    

Mississippi      (Ooe-*>a«      hour 

belofe  sunnse  to  sunset). 

New  HampsNra __ 

Ne*  Jersey __„ __.__. 

New  York 

North  Carolina' 

'  2  noon  to  sunset 

One-halt  hov  twfore  lunnM 
to  sunset 

Ohio 

Peonsytvania 

1 2  rxx)n  to  aunset     

One-r^aft  hour  before  sunnse 
to  sunset 
RhoOe  Island 

12  noon  to  sunset 

One-nati  tx>ur  oetore  sunnse 
to  sunset 
South  Carolina  (One-halt  hour 

tjelore  sunnse  to  sunset) 

Tennessee 

12  rioon  to  sunset     

One-halt  hour  betore  sunnse 
to  sunset 

Vennont 

Virginia: 

12  noon  to  iRinset    

One- hall  tx>ur  betore  sunnse 
to  sunset 
Wost  Virginia 

12  noon  to  sunset 

One-halt  hour  betore  sunnse 
to  sunset 
Wisconsin 


Sept   1  10  Sept  9  and 
Oct  13  to  Nov  4  wM 
Dec  8  to  Jan  4 

Oct  13  10  Nov   16  anO 
Dec  8  Ic  Dec  30 

Closed 

Sept  1  to  Oct  20 

Nov   1 5  to  Nov  24  and 
Dec  22  to  Dec   31 

Closed 

Ck»m) 

Sept  1  to  Sept  23  an) 
Oct  20  to  Nov   IB  and 
Dec  21  to  Jan  e 

Closed 

ClOMd. 


Sept   1  to  Sept  29 
Nov  17  to  Nov  24  and 

Dec  14  10  Jan  is 
Qased 

Sept  1  to  Oct  IB 
Nov  3  to  Nov  24 


SepL  10  to  Sept  30, 
Oct  20  to  Nov   7  and 

Dec  17  to  Jan  is 
Sept   1  to  Oct  6  and 

Nov   1 7  to  Nov  24 

and  Dec  21  to  Jan 

IS 

Sept  1 

Sept  2  to  Sept  29  and 

Oct  13  to  Oct  20  and 
Dec   IS  to  Jan  6 
Closed 

Sept  8  to  Oct  27 
Nov   19  to  Nov  24  and 
Dec  22  to  Jan.  4. 

Sept  1  to  Nov  1. 
Dec  24  to  Dec  31 

Closed 


'  In  Alaljama.  the  Sooth  Zone  a  defined  as  Mobile 
Baldwin,  Escambia.  Covington,  Cottee.  Ger>eva  Dale  Hous- 
ton and  Henry  Counties   North  Zone   remainder  o1  the  State 

'  In  Flonaa.  the  Oaity  bag  limit  is  12  mourning  and  wfvte- 
winged  0OV9S  in  th»  aggregate,  ot  wtMch  not  more  than  4 
may  be  white-winged  doves  The  possession  hmit  is  24 
m.3urning  and  wtiite-winged  doves  m  the  agvegats  ot  which 
no!  more  than  8  may  be  nrhne-winged  doves 

'  In  Georgia,  ttie  North  Zone  a  defined  as  that  area  lyina 
noih  ol  a  division  line  as  follows  U  S  Highway  280  from 
Columbus  to  the  Little  Ocmulgea  River  down  the  Little 
Ocmulgoe  to  the  Ocmulgee  Rr^i,  aoulhwestsrty  along  the 
Ocmuigee  River  to  the  western  border  ol  Jeff  Davia  Coonty 
south  along  the  western  border  ol  Jeft  Davis  County  east 
aiong  the  southern  border  ot  Jeft  Davis  and  Appling  Coun- 
ties north  along  the  eastern  border  ol  Appling  County  to  the 
^'tamara  fliver  east  atorw  the  AtUmaha  River  to  the 
Saltern  border  ol  Tattnall  County,  north  along  the  asstem 
boundary  ol  Tattnall  County,  north  along  ttie  wealem  border 
o<  Evans  County  to  Candler  County,  east  along  the  northern 
border  ol  Evans  County  to  Bulloch  County,  north  along  the 
western  border  ol  Bulloch  County  to  Highway  301  then 
northeast  along  Highway  301    to  tfie  South  Carolina  line 

•  In  Louisiana,  ttie  North  Zone  is  defined  as  ttial  area  lying 
norm  ol  Interstate  Highway  10  from  the  Texas  Sute  hne  to 
Baton  Rouge  interstate  Highwav  12  Irom  Baton  Rouoe  to 
Si.oell,  and  interstate  Highway  i6  from  Skjell  to  the  Misais- 
sippi  State  line  The  South  Zone  consists  of  the  remainder  at 
Louisiana 

(b)  Mourning  Doves — Centra] 
Management  Unit. 
In  Missouri: 


Daily  bag  limit \q 

Possession  hmif jq 

In  Nebraska  and  Texas: 

Daily  bag  limit 12 

Possession  limit 2A 

In  Arkansas,  Colorado.  Kansas,  New  Mexico. 
North  Dakota,  Oklahoma.  South  Dakota. 
Wyoming  and  Montana: 

Daily  bag  limit 15 

Possession  limit „„ ...,„,„„.     30 


Shooting  hours:  One-half  hour  before 
sunrise  until  sunset  daily  except  as 
noted  Otherwise, 

Check  State  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 


Seasona  n: 
Arkansas.. 


Colorado.... 

Iowa      

Kansas _ 

Minnesota. 

Missoun 

Montana .._ 
Nebraska- 


New  Mexico  ' 


Norm  Dakota- 


Oklahoma 

South  Dakota  . . 
Texas  •  • 

North  Zone 

Central  Zone  . 

South  Zone<. 
Wyoming 


Sept  1  to  Sept  30  ana 

Dec  15  to  Jan  13 

Sept  1  to  Oct  IS 

Closed 

Sept  1  to  Oa  30 

Oosad 

Sept  1  to  Nov  a 

Sept  8  10  Nov  6. 

Sept  1  to  Oct  15 

Sept  1  to  to  Sept  30 

and  Nov  1 7  to  Dec 

16 

Sept  1  to  Oct  30. 

Sept  1  to  Oct  15 

Sept  1  to  Sept  30 

Sept  1  to  Nov  » 

Sept  1  to  Oct  30  and 

Jan  5  to  Jan  1 4 
SetJt  20  to  Nov   1 2  and 

Jan  5  to  Jan  20 
Sept  1  to  Oct  15 

'  In  New  Mexico,  the  daily  tiag  limit  is  15  and  the 
Dossetsion  hnvt  a  30  wtwe-winged  and  motr^ng  doves 
si'igiy  or  in  the  aggregate  ot  these  soec>es 

"  in  Texas  ttie  three  zones  are  North  South  arO  Central 
as  follows 

North  Zone— niat  portion  of  the  State  porth  of  a  kne 
beginning  al  the  international  Bndge  south  o»  Fort  Hancock 
north  along  FM  1088  to  Slate  Highway  20  west  akjng  Stale 
Highway  20  to  State  Highway  148  north  along  Suis  High- 
way 148  to  Interstate  Hignvyay  lO  at  For,  Hancock,  east 
aiong  Intarslats  Highway  10  to  Interstate  Highway  20  north- 
east aiong  interstate  Htohnray  20  to  Interstate  Hit^iway  30  at 
Fon  Worth  nortneast  along  interstate  Highway  30  to  the 
TexasArxansas  State  line 

Sputh  Zone— That  portion  ot  the  State  south  and  west  ol 
a  Bne  beginning  at  trw  mtemationa!  BnOge  south  of  Fort 
Hancock  north  akxig  FM  1088  to  Stale  Hignyyay  20  west 
along  Siale  Highway  20  to  Stale  Highway  148.  norh  atong 
Slate  Highway  148  to  mterstaie  Hignway  lO  at  Fort  Han- 
cock, east  aiorw  interstate  Hignway  lO  lo  Van  Horn  south 
and  east  on  u  S  9C  to  San  Amonio  then  southeast  on  u  S 
87  to  the  Port  Lavaca  Channel  and  along  the  Channel  to  the 
Gulf  of  Mexico 

Central  Zone— That  portior  of  the  Slate  lyitw  tMtwaen 
between  ttie  North  and  South  Zones 

'  1n  Texas  the  daily  bag  limit  is  1 2  moi^nno.  wfvte-wmgeO 
and  white-li(X)eO  doves  in  the  aggregate,  of  which  no  more 
than  2  can  be  white-winged  ocwes  ana  2  can  be  white-tipped 
doves,  and  ttie  possession  Imn  a  24  ot  which  no  more  than 
4  may  t>e  whitawwigs  and  4  may  be  whitelps 

*  In  Texas,  the  mournmg  dove  season  in  the  apecMi  white- 
winged  0O"»  area  ot  ttie  South  Zont  a  Septemoer  20- 
NowemtMr  8  and  January  S-^anuarv  20 


(c)  Mourning  Doves- 
Management  Unit. 


■Western 


In  Washingto>\ 

Oady  bag  kmit     

Posaesswn  limn ___....„._ 

In  Anzona 

Daily  bag  Nmit       _ _ 

Posseaawn  liniit 

In  California,  klaho  Nevada.  Oragon  and  Utiti: 

Daily  bag  limit  .  , 

Possession  limit _..„...„„ 


to 

20 


12 
84 


IS 


Shooting  hours:  One-half  hour  before 

sunrise  until  sunset. 

Check  State  Regulations  for  Additional 
Restrictions.  Including  Area 
Descriptions 


Seasons  n. 
Anzona '_ 


C«Momis> 


Oivgon— 


Sapt  1  to  Sept  23  and 

Nov   28  to  Jan   13 
Saot  1  to  Oct  15  ai4 

Nov   17  to  Dec  t. 
Sapt  1  toOct  X 
Sept  1  to  Oct  30 
Sept   t  to  Sept  30 
Sept  1  to  Sapt  30 


Washington  ..._ _ Sepi  1  to  Sept  15. 

'  In  Anzona.  (kjnng  SeplemtMr  1  through  23  the  dtfy  baa 
»miiial2  motrrane-ana  wnaawmgeo  oovn  w\  m»  ^gragaw 
?f  nmtoh  no  more  ttian  8  may  be  whiie-wingeo  doves  The 


I  aftar  opanmo  day  ■  it  fooumog  ana  wtMe- 

wwiged  doves  m  the  aggregate  ot  wum  no  mere  tnwi  12 
nsay  be  white-wmgad  dnas  Dunng  fVK^wnPer  2B  Itaau^ 
January  13  the  bag  and  poaseasion  iimita  are  12  widT4 
mounwig  doves,  respectively 

■  In  those  counties  ol  CaliiomiB  (impenal,  RiversKls  «id 
San  Banwduio)  and  Nsvaoa  lClar»  and  Nyel  Iwvme  a 
seaaon  on  wnte-win9ed  oovas  the  oaiiy  bag  UnM  a  16  ind 
the  poaaeaann  km*  ■  30  moum»ig  ano  ■»<il»  — siad  *n»as. 
smaly  ar  n  the  aggregate  ot  these  sowaaa.  howav.  mm  bag 
and  poesession  limits  01  wmte-wmgeo  oovas  nay  not  «caad 
1 0  ano  20.  respectively 

Notice. — Hawaii — Subject  to  the  applicable 
provisions  of  the  pi^ceding  sections  of  this 
part,  mourning  doves  may  be  talien  in 
accordance  with  the  Stale  regulations. 

(d)  White-wmged Doves 

Shooting  hours:  One-half  hour  before 
sunrise  until  sunset  except  as  noted 
otherwise. 

Check  State  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 


Seasons  1 


Season  datas 


Bag 


Anzona  (StatewiOe) 

Sept  1  toSapl 
23 

■• 

Ml 

California 

Counties  ol  Impenal. 

Sept  '  to  Oct 

•10 

•90 

Riverside  and  San 

15  anc  Nov 

i7tcOec  v. 

Remainder  of  Stale 

Ctosed    

Nevada 

Counties  of  Oark  and 

Sept  1  to  Oct      • 

■10 

•ao 

Nye 

30 

Remainder  ot  State 

Closed        

New  MeJULU 

Sept   '  to  Sept 
30«1«lov  17 
10  Otc.  16. 

•15 

•30 

Taxaa:' 

Area  In  South  Zona 

Sept  1   2.  B  wid 
9 

mourmns  dove 

•10 

•ao 

Remainder  ol  SWte  See 

regulations. 

'  In  Anzona.  dunng  September  1  virough  23  Ihe  dai^  bag 
Iknlt  ■  12  mouTwig  and  whaa-wmgad  Oovea  m  the  aggiegaia 
of  wfuch  no  mora  than  6  may  be  white-wmged  dovas  The 
poaaeasion  kmlt  aftar  opening  day  a  24  mourmng  and  white- 
wnged  donas  In  the  aggrsgata  of  which  no  more  than  12 
may  be  whita-Mngad  dovaa. 

'  In  designated  countwa  o)  CaWoma  and  Nevada,  tta  d^ 
bag  imi  ■  15  and  the  possession  kma  ■  30  wmte-wsqad 
and  moummg  doves,  singly  or  m  tha  aggregate  ol  bom 
soeowa:  howavar,  •«  bag  and  possaiSMi  tmns  of  white- 
wmgad  dovaa  may  no)  axoaad    10  and   20.   laapaeUvWy 

Tn  New  Mexico,  ttia  da«y  b^  hrrxt  ■  15  and  the  rnaiai 
aion  hmt  la  30  white-wriged  and  moummg  dove*,  angiy  or  x 
the  aogragata  of  both  specws 

•SPECIAL  WHITE-WINGED  DOVE  AREA  IN  SOUTH 
ZONE— That  poiton  el  Itw  Stats  souri  ml  wsal  of  a  Una 
begmng  at  tha  maaraabonai  Bodge  south  of  Fort  HwxxKk, 
north  along  FM  1068  to  Suta  Highway  20.  weal  along  Suae 
Highway  20  to  Stale  Highway  148.  north  akxig  State  Mrtv 
way  i««  to  Inlarstale  High«»ay  10  at  Fort  Hancock;  aaal 
along  kilaiMaAa  HigfviMy  10  to  Van  Horn,  south  and  east  on 
U  S  Highway  00  to  UvaMa,  aouth  on  u  S  Hignway  83  to 
Stats  Hiighiaay  44.  aaat  atong  State  Hignway  -44  to  State 
Highway  16  at  Fraar  aouth  atong  Stats  fV'iway  16  to  Stats 
Highway  265  at  HabtaronvHla:  east  atong  State  llnh— >  265 
to  FM  1017;  aouthaast  atong  FM  10i7  to  State  Highway  166 
at  Unn:  aaat  «ong  state  Highway  186  to  tha  M»taliaM 
Channel  at  Port  Mansliald.  east  atong  tha  Mansfwto  Chwvwl 
to  ttie  Gulf  dl  Mexico 

(5)  In  Texas,  the  daiy  bag  hrnil  m  the  special  white  winged 
dove  area  is  10  white  winged,  moummg  and  whiia-in)ad 
doves  m  tha  aggragata  ol  which  no  -«rr  than  2  may  be 
mourrwig  doves  and  2  may  be  wtnie-twied  doves  " 
son  knvt  ■  twice  the  d«ly  bag  kmii 
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(e)  Band-tailed  Pigeons. 
Shooting  hours:  One-half  hour  before 
sunrise  until  sunset.  ''^ 

Check  State  Regulations  for  Additional 
Restrictions,  Including  Area 
Descriptions 


Seasons  ir — 


Season  dates 


Bag 

Poss 

*njona  ■ 

Oct.  12  to  ^^ov 

10                     . 

5 

IQ 

Caiifcxru-i 

Countios  0(  Alpwie, 

Sept  29  to  Oct 

5 

5 

Butte.  Dai  Norte. 

28 

Glen,  HumtjoWl, 

Lassen.  Mendoono. 

Modoc,  Plunws, 

Sftasta.  Sierra. 

SisKiyou.  Tehama 

and  Tnnrty 

Remainder  at  State 

Dec  8  10  Jan  6 

5 

6 

Limits 

Seasons  tn — 

Seaso'^  dales 

Bag 

Poss 

Cotofado  In  all  Ian* 

Seot   '  to  Sept, 

5 

10 

wesl  ol  U  S   Intestate 

30 

25  and  Small  Game 

Management  Unitt  90. 

8'    82  and  83 

Nevada  '  Carson  City 

Sept  1  to  Sept, 

5 

6 

Cnjrcnril,  Doogias. 

30 

HumDoidl,  Lyor". 

Mineral,  Pershjrv;. 

Washoe,  and  Storey 

Counties  only 

New  Mex'co 

North  Zor^ '  .f 

Sept   1  10  Sept, 
20 

5 

10 

South  Zot>e  • 

Oct  1  to  Oct  20 .. 
Seot   1  to  Sept. 
30 

S 

5 

10 

5 

Utah _.. 

Sept  1  to  Sept 

5 

10 

30 

Washington 

Sept  1  to  Sept. 
30 

5 

'  Each  hunter  "-,  js:  ha/8  for  Ar-io'-a  >  so<5Cial  bird  permit 


stamp  issued  by  ttie  Slate  and  for  Nevada  a  special  perron 
issued  by  the  State 

'  In  New  Menco,  the  Norm  Zone  »  defined  as  that  area 
lying  north  and  east  of  a  line  following  u  S  Highway  60  from 
the  Arizona  State  hne  east  to  Interstate  Highway  25  at 
Socono  and  then  south  along  Interstate  Highway  25  to  the 
Texas  Slate  hne  The  South  Zone  is  defined  as  that  area 
lying  soul"  and  west  of  the  North  Zone, 

4  Section  20.104  is  revised  to  read  as 
follows: 

§  20.104    Seasons,  limits  and  shooting 
hours  for  rails,  woodcock  and  common 

snipe. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are  as 
follows: 


Qaity  bag  l»™i  

Possession  limit 


Rails  (Sora  4  Vi'jima) 


'25.. 
■25. 


Rails  (Qapper  ft  King) 


See  footnote'. 

do 


rII^"1,l!r2«?'!!:!TJ]~'  '*'°'*  *"^  '^'"  '"'^  '^'^  °"  «"  ^^^-  ~=«P'  M  "0*^  othenyise, 
Lhec*  Slate  regulatioos  for  additional  restrictions,  including  area  descnptKjns 


WoodcoOi 


Common  Snipe 


'5„ 
10,, 


8 
16 


SeaMns  In  t«M  Atlanttc  Flyway 


Connecticut,. 

Delaware  . 


nooda 
Georgia 
Maine 
Maryland  , 


Massachusetts. .. 
New  Hampshire., 

New  Jersey  *  „., 
North  Zone  , 
South  Zone , 


New  Vory 

Long  Island 

Remairxter  of  State.. 

North  Carolina _ 

Permsytvarta 

Rhode  Island _ 

South  Garoima -«_.., 


Vermont   

Virginia    

West  Virginia.. 


Sept  1  to  Nov  9.. 

do ., 


do i.... 

Sept  12  to  Nov  20,, 

Sept   1  to  Nov  9 

do ^.... 


do... 

Ctosad.. 


Sept  1  to  Nov  g. 

do 


Closed I... 

Sept  1  to  Nov  9.,,,, 
Sepi  6  10  Nov  14-,., 
Seot  1  to  Nov  9  ., ., 
Sept    1 5  to  Nov   23 


Sept  1  tot^ov,  9.. 
do 


..do. 


Sept  12  to  Nov.  20,, 

Ctoeed 

Sept  1  to  Nov.  9 


Closed. 
do... 


Sept,  1  to  Nov,  9 .... 
do , 


Closad _ 

do 

Sept  6  to  Nov.  14 .... 

Closed 

Sept,  15  to  Nov,  23,, 


Sept  21  to  Oct  27  and  Mov 
20  to  Dec  22 

Sept  29  to  Dec   7    

Sept   8  to  Nov   19  

Sepl  3  to  Nov,  11 


Sept  21  to  Oct  27  tnd  Nov, 
20  to  Dec   22, 

Closed      _ _ 

Sept  8  to  Nov,  16...._ 

Ctosed 


Oct,  20  to  Dec,  1 

Oct   15  to  Oct  27  and  Nov 

19  to  Jan  8. 

Dec   1  to  Feb  3 

Nov  20  to  Jan   23 

Oct   1  to  Nov   30        

Oct   15  to  Nov   23  and  Dec 

7  to  Dec   3t 

Deferred 

Oct  1  to  Dec.  4 _„ 


Oct  6  to  Nov  29 

Oct   27  to  Dec   1  and  Dec 
15  to  Jan  2 


Oct  1  to  Nov  23 

do 

Nov  12  to  Jan  15 

Oct  20  to  Nov   10 

Oct   20  to  Dec    7  and  Dec 

1 7  to  Jan  1 
Nov  22  to  Jan,  25 


Oct  20  to  Dec  1 

Oct    15  to  Ocl,  27  and  Nov 

19  to  Jan.  31 
Nov  3  to  Feb,  1 7 
Nov  20  to  Feb  28 
Sept   1  to  Dec   16 
Oct   1  to  Jan   1 5 

Sepl   1  to  Dec   15 
Oct   1  to  Dec  4 

Oct  6  to  Jan    1 9 
Do 


Closed 

Sept  1  to  Nov  23 

Nov   12  to  Feb  26 

Oct  20  to  Dec   1 5 

Sept    15  to  Dec    7  and  Dec 

1 7  to  Jan  8 
Nov   14  to  Feb  28 


Oct  1  to  Dec  4 

Oct.  29  to  Jan.  1 

Oct  13  to  Dec.  16.. 


Sept  29  to  Dec   7 

j  Oct  17  to  Jan  31 

Sepl  3  to  Dec   18 


Seasons  In  Itie  Mississippi  Flyway 


Alabama' 
Artcansas .. 
illmoa  .  . 
Indana  . 
Iowa*  .. 
Kantucliy .. 
Louisiana  . 


Mictngan  ' ., 
Mirmesola.,. 

MtSSISS<)pl,, 

Missour     ,, 

Ohio 


Tennessee,. 
Wisconsin  ,,, 


l^ov   12  to  Jan   20   

Sept    1  10  Nov   9  

do _Z! 

— do _ 1 „.. 

do I 

Deferred 

Sept    22    10    Seot    JO   and 
Nov   3  to  Jan   2 

Sept    !5toNoy    14  

Seot    1  to  Nov  4 

Oct   20  to  Dec   28 

Sept   1  to  Nov  9,, 

do 


l*>v,  12  to  Jan.  20.. 

Closed „ 

.-...do 

do.... 


OefaiTed.. 


.do.. 


t- 


do 

do 

Sept    22  to  Sept   30  and 
Nov.  3  to  Jan  2. 

Closed 

do 


Nov   28  to  Jan  31 „..„  t^ov 

Nov   3  10  Jan  6 „ Nov 

Oct   1  to  Dec  4 Sept 

Sept   22  10  Nov  25 Sept 


Sepi    !5  10  Nov,  18,. 

Oct   1  to  Dec  4 

Dec  8  to  Feb  10 


14  to  Feb  28 
1 7  to  Feb  28 
8  to  Dec   23 

1  to  Dec    16 


Do 
Oct   1  to  Dec  4 
Nov  3  to  Feb  1 7 


Sept   15  to  Nov,  14 Sept   15  to  Nov 

_^  „  Sept  1  to  Nov  4 Sept  i  to  Nov  4 

Oct  20  to  Dec.  28 i  Dec  22  to  Feb  24 Nov   10  to  Feb  24 

"O**" Oct   1  10  Dec  4 Oct  1  to  Dec  4 

•*• Sept  21  10  Nov,  24 Sept    1  to  Nov   24  and  Dec 

7  to  Dec  28 
Oct    13  10  Nov    18  and  Feb      Nov   19  to  Feb  28 
1  to  Feb  28  , 

•■* Sept  15  to  Nov.  18 Deferred 


/ 
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Rails  (Sora  ft  Virginia) 


Ram  (Clappar  ft  King) 


Woodoock 


Convnor  Sn^M 


SMSona  In  Ih*  Canlral  Ftyway 


Colorado*.. 


Kansas  

Montana  • 

Mebraska' _ 

New  Mexico  • 

North  DaKola  

Oklahoma   

Soutfi  OakoU  ■<>.. 

T9X«8 _ 

Wyommg  • 


Sept  1  to  Nov  9 

Sepi   15  to  Nov  23 

CtoaaO  

Sept   1  10  Nov  9 

Sept  e  to  Nov  16 

Ctaeed 

Sept  1  to  Nov  9 

Closed 

Sept  1  to  Now  9 

Sept.  22  to  Nov  30 


Ctosed.. 
— do- 


-Jo- 


..do.. 
-A- 


do 

Sept  t  to  Nov.  9. 
Ctoaed 


Cloiwl. 


Oct  1  to  Dec  4 

Ctoi«j 

Sept  IS  to  Nov.  18.. 

Ctoaed 

do .! Z 


Nov.  20  10  Jwi.  23.. 

noMd 


Ctoaad.. 


Sepi   1  tc  Nov  8  and  Dec 

to  Dec  X 
Sept  15  to  Dec  30 
Deterred 

Sept  ^  to  Dec  15 
Sept  e  to  Dec  9 
Sept  28  to  Nov  27 
Oct  20  to  Fat)  3 
Sept  1  to  Oct  31 
Deterred 
Sept  22  to  Jan  6 


SeMona  hi  Um  Mcffic  Ryway 


Colorado'.. 


Mor.tana  ■ ....... 

New  Mexico*. 
Wyommg  ■ 


Sept  1  to  Nov  9 . 


CtoMd~ 


Sept  8  to  Nov  16..... 
Sepi  22  to  Nov  30... 


Ctoaad.. 


..do.. 


Ctosad- 


-do. 


-do. 


4. 


-A>. 


Sept  1  to  Nov  9  widDec  « 

to  Dec  X 
Oetaned 

Sapt  e  to  Dec  8. 
Sept  22  to  Dec  23 


'  The  bag  and  possession  lirrTrts  for  sora  and  Virqinia  raHs  aopty  amotv  or  m  the  aocxaniM  ni  itw^yi  t,^  »v,>^  '  '  ' '~ ~ 

r„°'Al'?^'^°'  '°r^  "  '"'"agemeot  uryts  wrthm  a  State,  see  State  reguiatoneT^ 
In  Alatwma.  the  ran  limits  are  15  daify  and  15  ir  possession  ^^ 

.  'Z!T%t,T°°''yJ^!*'l^  •""™*  '°  *•'"*«'  "«^  I*™"  are  15  daity  anfl  ?5  m  posses-wn 

•  T^  r^??^^LSL?'"^  °'  <»«'»^<^'«"  Lakes  waten  where  the  seasor  a  tc  open  concur^tly  witMhe  dock  seaaor 

Pa.  ^n^x:r.^.r^  ^^xir^^  ^^>'::^^tj!'z^^1::^x^         ^^^^...  o^^.  ^^  uea^t..  ar^i 

•  in  NeOfaska,  the  ran  krhrts  are  10  baify ix)  x\npoS«^^  ^^  ^"^  ^*    Hesenratwn   The  rem»n«8  pomont  01  these  Slates  are  m  the  Paoti?  Fywav 
'  -=  In  South  Dakota,  the  snpe  hmrts  me  5  daily  and  1 6  m  posaessKm. 

conc^VtS^alalS^,"*'  '^  "*'  "~*°^-  *^  *™^  '~'°™  "  '^  »-«»>«>  »«ct  the,  due*  seasons  ,n  A09US.  Consotl  watertov.  reguiattoos  tc  b.  puOkshed  lat*  K,  nttxmattor 

.n.or^^^l^^c^^^^'^,.^:^^  :^J^^^    S^  "««>^  '^^  '^  *-• <=  ^  •"  <«^  State,  in  the  Pao.«  Fiyway   C<.^  wat^o*  r,^,^  ,c  0.  puW«hed  «ter  .0, 


{ 


5.  Section  20.105  is  amended  by 
revising  paragraphs  (a)-(c)  and  by 
amending  paragraph  (d). 

§  20. 1 05    Seasons,  limits  and  shooting 
riours  for  waterfotwl,  coots  and  galllnules. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 

(a)  Sea  Ducks. 

(1)  An  open  season  for  taking  scoter, 
eider  and  oldsquaw  ducks  is  prescribed 
according  to  the  following  table  during 
the  period  between  September  15, 1984, 
and  January  20,  1985,  in  all  coastal 
waters  and  all  waters  of  rivers  and 
streams  seaward  from  the  first  upstream 
bridge  in  Maine.  New  Hampshire. 
Massachusetts,  Rhode  Island  and 
Connecticut:  in  those  coastal  waters  of 
New  York  lying  in  Long  Island  and 
Block  Island  Sounds  and  associated 
bays  eastward  from  a  line  running 
between  Miamogue  Point  in  the  Town  of 
Riverhead  to  Red  Cedar  Point  in  the 
Town  of  Southampton,  including  any 
ocean  waters  of  New  York  lying  south  of 
Lor.g  Island;  in  any  waters  of  the 
Atlantic  Ocean  and,  in  addition,  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  one  mile  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  New  Jersey, 


South  Caroima  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and/or  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated  and 
designated  as  special  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway,  sea 
ducks  may  be  taken  only  during  the 
regular  open  season  for  ducks. 

(2)  The  daily  bag  limit  is  7  and  the 
possession  limit  is  14,  singly  or  in  the 
aggregate  of  these  species.  During  the 
regular  duck  season  in  the  Atlantic 
Fl>'way.  States  may  set.  in  addition  to 
the  regular  limits,  a  daily  limit  of  7  and  a 
possession  limit  of  14  scoter,  eider  and 
oldsquaw  ducks,  singly  or  in  the 
aggregrate  of  these  species. 

(3)  Shooting  hours  are  one-half  hour 
before  sunrise  until  sunset  daily. 

Check  State  Regulations  for  Additional 
Restrictions 


Seasons  m 

Coonecucut S«pt  21 -Jan.  5 

Del««w» Sept  22-Jan  5 

Georgi* — Nov  22-Jan  18 

"•»>• Oct  1-Jan  15 

Maryland       ..„ D*«wr«j 

Maeaachmietta Oetarred. 

New  Hampshire Sept  15-Dec  30 

New  Jersey Oct  6-Jan  19 

New  York  (Long  Island  only)      Sept  23- Jan.  7, 


f*y*  Carolina 
Rhode  island 
South  Carokna . 
Vrgnia.. 


Deferred 

Do 
Do 
Do. 


(4)  Notwithstanding  the  provisions  of 
this  Part  20,  the  shooting  of  crippled 
waterfowl  from  a  motorboat  under 
power  will  be  permitted  in  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Connecticut.  New  York, 
Delaware,  Vriginia  and  .Marj'land  in 
those  areas  described,  delineated  and 
designated  in  their  respective  hunting 
regulations  as  being  open  to  sea  duck 
hunting. 

Note. — States  with  deferred  seasons  may 
select  sea  duck  seasons  at  the  time  they 
select  their  waterfowl  seasons  in  August. 
Consult  waterfowl  regulations  to  be 
published  later  for  information  concerning 
these  later  seasons. 

(b)  Teal.  September  season:  An  open 
season  for  teal  ducks  (blue-winged. 
green-winged  and  cinnamon)  is 
prescribed  according  to  the  following 
table  in  those  areas  which  are 
described,  delinated  and  designated  in 
the  hunting  regulations  of  the  following 
States; 


Daity  beg  kmii   ... 
Possaaaon  kmiL. 


Shooting  hours;  Sunrise  until  sunset 
daily. 


34854 
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Check  State  Regulations  for  Additional 
Restrictions 


Seasons      ft 
FVoay 
Alabama  ' 
Arttansas 

II 


the      Mississippi 


lndHvia> 

Lousiana  . 
Missi&aixJ*  - 
Missour  .. .. 
OHIO   .       . 


Seasons  »i  the  Central  Ftyway: 

CoKxado  *,  * „ 

Kansas ______„ 

New  Mexico  ' 

Oklahofna 

Texas 


Sept  ft-Sept  16. 
Sept  15-Sept.  23 
Sepl  B-Sept   16 
Sept   l-Sept  9 
Sept  22-Sept  30 
Sept   15-Sept-  23 
Sept  8-Sapt   16 
Sept  7-Sepl  15 

Seol   1-Seot  9 
Sepl   15-Sept  23 
Sept   9-Sept.  16 

Do 
Sep)    15-Seot  23 


'  In  Aiabama,  shooting  hours  in  MoOiie  Delta  north  o<  Ihe 
causeway  and  south  o<  the  L4N  Raitroaa  ire  sureise  to  '2 

noon 

•  In  Ifcnoo,  the  shooting  hours  are  from  7  am  -4  p  m 
loca*  Sme  by  Slate  regulation 

'  In  inAana.  the  Kankakee  and  LaSaile  rsh  and  Wildli's 
Araas.  and  portions  of  Anertiury,  Movey  Lake.  Jasper-Pinaski 
and  fSegon  River  Fish  and  Wildlrte  Araas  are  ckiseO  to  leai 
Njntmg  by  S«ate  regulations 

*  Oily  m  Lake  and  Chaffee  Court>es  aid  thai  portion  of 
Colorado  east  o<  U  S  Highway-Colorado  Stale  Highway  85 
from  the  Wyoming  Stale  llr^e  to  its  irte'section  with  U  S 
Interstate  Hghway  25  to  the  New  Menico  Slate  iHie 

'  Central  Plyway  portion  only 

(c)  Gcllinules. 


DaiN  l>ag  limit 
Possession  Imnl.. 


15 
30 


Shooting  hours:  One-half  hour  before 
sunrise  to  sunset. 

Check  State  Regulations  for  Additional 
Restrictions 


Seasons  m  the  Atlantic   Flyway 
ConneclJCul 

Delaware   „.. „ „.., 

Flonca  '    

G*<jrgia    


Man/larid 

Massachusetts 

New  Hampshire 

New  Jersey 

New  Yortt 

Long  Island 

Remainder  ol  Stale 
North  Carolina 

Pennsylvania 

Rrode  Island 

South  Carolina „_ 


Vermont 

Vrginia       

West  Virginia 
Seasons      m      the 
Ftywav 

Aiat^ma '      

Arkansas „ 


MlSSISS4)pi 


Sept   •  -Nov   9 

Do 
Oct   I2-0ct   14  and  Nov 
22-Nov  25  and  Dec 
8-Jah   19 
Sept  1-Nov  9 
Do 
Do 
Closed 
Sept  1  to  Nov  9 

Oosed 

Sept.  1-Nov  9 
Sect  6-Nov   14 
Sept   1-Nov  9 
Sept   15-Nov   23 
Sept  21-Oct   27  and 

f^ov  20-Dec   22 
Sepl  29-Dec   7 
Deferred 
Do 


Kentucky _ 

Louraiana 

Michigan     

Minnesola . 

Mississippi „ 

Missoun        

Onto  „ 

Tennessee        

Wsconsm  

Seasons  n   the  Central  Flyway 

Cotorado  ' _ _.. 

Kansas _ 

Montana  '  „ 

Nebraska  

New  Monco  *   .  

North  Dakota. 

Oklahoma 


.  f*Dv    -2^80   20 
.  Nov    'O-Jan    18 
.  Closed 
,  Sect   1-Nov  9 

Cic.sed 

Delen-ed 

Sepl  i2-Sept.  30  and 
Nov  3- Jan  2 

IDelerred 
Do 

Oct  2C  to  Dec  28 

Closed 

Sect   1  !o  Nov  8 

Deleired 
Do 

Closed 

Closed 

Deterrsd 

Closed, 

Oct  16  to  Dec  24 

Dosed 

Sept  1  10  Nov  9 


South  Dakota      Closed 

Texas Sept   i  to  Nov  9 

Wyoming  ' Cloaed 

Seasons   m   the   P»o*ic   Flyway 

AH      States      and      portions  Deterred 
thereol 

'  The  galtmule  seaaor  in  i^loncla  apcues  to  the  common 
gallinule  only  T>iere  is  rx!  ooe"  season  on  the  purple 
gaUmule  m  Florida 

'  In  Alabama,  the  gaiiinuie  Hmits  are  1 5  daily  and  1 5  m 
possession  . 

'  Seasons  apply  to  Central  Flyway  portion  o>  State  ooty. 

Note. — States  with  deferred  seasons  may 

selert  gallinu!e  sedsons  at  the  time  they 
select  their  waterfowl  seasons  in  August. 
Consult  waterfowl  regulations  to  be 
published  later  for  information  concerning 
these  later  seasons. 

(d)  Waterfowl  and  coots  in  Atlantic, 
Missistiippi,  Central  and  Pacific 
Fh'ways. 

Atlantic  Flj'way 

Flywaywide  Restrictions. 

Shooting  (including  hawking)  hours: 
One  half  hour  before  sunrise  to  sunset 
daily  except  as  otherwise  restricted. 


Limits 


Season  tjates 


Bag 


Pos- 
session 


PJondA 

Ducks,  no  more 
than  1  of 
which  may  t>e 
a  species 
other  Ihar 
leal  or  wood 
Oucks  and 
the 

possc-sswn 
bmir  w4i  be 
dout3ie  the 
<te*y  Dag  (imit 


Sept.  22  to  Sept  26 4 


Mississippi  Flyway 

Shooting  (including  hawking)  hours: 
One-half  hour  before  sunrise  to  sunset 
daily  except  as  otherwise  restricted. 


Limits 


Season  dates 


Bag 


Pos- 


towa: 
Ducks _ 

• 

Ducks,  no  more 
than  1  o* 
wTitc^   nay  oe 
a  sD^oos 
otnof  than 
tCAi  ex  wood 
ducKs  and 

possessK>i 
tent  «n«  be 
doijbie  the 
daity  bag  Nmit 


T12to 


SepL26.. 


(')  (') 


Sapl  12  to  Sepl.  16.. 


Limits 


Season  dales 


Bag 


Pos- 
session 


Tennessee 
DucAs.  no  more 
than  1  of 
which  may  tie 
a  species 
other  than 
teai  or  wood 
ducks  and 
Vte 

possession 
kmit  will  t>e 
double  trie 
oaii>  bag  tirrtfi 


Sepl    15  to  Sept.  IB 


•Lirmts  to  conform  to  those  set  for  the  regular  season 


6.  Section  20.106  is  amended  by 
revising  the  Central  and  Pacific  Flyways 

as  follows: 

§  20. 1 06    Seasons,  limits  and  st^ooting 
hours  for  sandhill  cranes. 

Central  Flyway:  Subject  to  the 
applicable  provisions  of  the  preceding 
sections  of  this  part,  open  seasons  are 
prescribed  for  taking  sandhill  cranes 
with  a  daily  bag  limit  of  3  and  a 
possession  lim.it  of  6  cranes,  and  with 
shooting  hours  from  one-half  hour 
before  sunrise  until  sunset  in  the 
following  areas  for  the  dates  indicated: 

(a)  In  Colorado  (the  Central  Flyway 
portion  except  the  San  Luis  Valley)  the 
season  has  been  deferred. 

(b)  In  the  New  Mexico  counties  of 
Chaves,  Curry,  De  Baca,  Eddy,  Lea, 
Quay  and  Roosevelt,  the  inclusive  dates 
for  the  regular  season  are  October  27, 
1984,  through  January  27,  1985.  In  the 
New  Mexico  experimental  sandhill 
crane  season  hunt  areas,  each  permittee 
may  take  no  more  than  3  cranes,  each  of 
which  must  be  tagged  upon  taking.  In 
Area  1  (those  portions  of  Dona  Ana, 
Luna  and  Sierra  Counties  west  of 
Interstate  Highway  25,  north  of 
Interstate  Highway  10,  east  of  New 
Mexico  Highways  26  and  27  between 
Demmg  and  Hilfsboro,  and  south  of  New 
Mexico  Highway  90),  and  Area  2  (that 
portion  of  Luna  County  south  of 
Interstate  Highway  10),  the  inclusive 
season  dates  are  October  27  through 
October  29. 1984;  December  15  through 
December  17,  1984:  and  January  12 
through  January  14.  1985.  Each  person 
participating  in  the  experimental  season 
m.ust  obtain  and  have  in  his  possession 
while  hunting,  a  valid  special  permit 
issued  by  New  Mexico. 

(c)  In  Oklahoma  (that  portion  west  of 
1-35)  the  season  has  been  deferred. 

(d)  In  Texas  that  portion  west  of  a  line 
from  Brownsville  along  U.S.  77  to 
Victoria;  U.S.  87  to  Placedo;  Farm  Road 
616  to  Blessing;  State  35  to  Alvin;  Slate  6 
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to  U.S.  290;  U.S.  290  to  Sonora;  U.S.  277 
to  Abilene;  Texas  351  to  Albany;  US. 
283  to  Vernon;  and  U.S.  183  to  the 
Texas-Oklahoma  boundary  the  season 
has  been  deferred. 

(e)  In  North  Dakota,  in  Zone  1  (the 
area  east  of  a  line  starting  on  the  east 
shore  of  Lake  Oahe  at  the  South  Dakota 
border,  then  north  on  this  shore  to 
Bismarck,  then  nor'h  on  U  S.  Highway 
83  to  Canada:  and  west  of  a  line  starting 
where  ND  No.  14  enters  Canada,  then 
south  on  ND  No.  14  to  U.S.  Highway  83. 
then  south  on  U.S.  Highway  83  to  South 
Dakota)  the  inclusive  dates'  are  Sept.  8- 
Nov.  4;  in  Zone  2  (that  area  east  of  Zone 
1  and  west  of  U.S.  Highway  281)  the 
inclusive  dates  are  Sept,  S^Sept.  28. 

(f)  In  Montana  (the  Central  Flyway 
portion  except  that  area  south  of  1-90 
and  west  of  the  Bighorn  River),  the 
se;json  has  been  deferred. 

(g)  In  South  Dakota,  the  inclusive 
season  dates  are  September  29  through 
November  4,  1984. 

(h)  In  Wyoming,  in  Campbell, 
Converse.  Crook,  Goshen.  Laramie. 
.Niobrara.  Platte  and  Weston  Counties, 
the  inclusive  season  dates  are 
September  22  through  November  18. 
1984. 

Each  hunter  partiripa'.ng  in  the 
regular  sandhill  crane  hunting  season 
m.ust  obtain  and  carry  in  his  possession 
while  hunting,  a  valid  Federal  sandhill 
crane  hunting  permit  available  without 
cost  from,  conservation  agencies  in  the 
States  where  crane  hunting  seasons  are 
allowed.  The  permit  must  be  displayed 
to  an  authorized  law  enforcement 
official  upon  request. 
^  Pacific  Flyway:  In  Arizona  (within 
Game  Management  Units  30A,  30B,  31. 
and  32),  the  season  has  been  deferred. 

In  the  Wyoming  experimental  sandhill 
rrine-Canada  goose  hunt  areas  (Bear 
River  drainage  and  Star  Valley  of 
Lincoln  County),  hunting  is  by  State 
perm.it  only  with  limits  of  2  sandhill 
cranes  and  3  Canada  geese  per  season. 
The  inclusive  season  dates  are 
September  1  through  September  14.  1984. 
*         «         «         «         • 

7.  Sg^tion  20.109  is  revised  as  follows: 


S  20. 1 09    E  xtended  seasons,  limits  and 
hours  for  taking  migratory  game  birds  by 
falconry. 

Subject  to  the  applicable  provisions  of 
this  part,  the  areas  open  to  hunting,  the 
respective  open  seasons  (dates 
inclusive),  the  hawking  hours,  and  the 
daily  bag  and  possession  lim.its  on  the 
species  designated  in  this  section  are 
prescribed  as  follows: 


Daily  bag  hmn  ...™. 
PossossKyi  limii 


3  st^fy  cy  ir  rne  »ggre9a\e 
6  Si-igN  Of  Ki  ;he  aggregate 


These  limits  apply  during  both  regular 

hunting  seasons  and  extended  falconry 
seasons. 

Hawking  hours;  One-half  hour  before 
sunrise  until  sunset  daily. 

Check  State  Regulations  for  Additional 
Restrictions 


Atlantic  Ryway 

Flo'iJa 

Moummg  doves  arxJ  urtute-     Sepl  29  to  Jan  13. 
«M"gec  cK>ve£ 

Wooocock     _ Ocl  27  to  Fat)  10, 

Snipe  Mov  3  to  Fab  17 

Du<*s.       merga.-isef^       ana     Oct   13  tc  dec   2  arx; 
coots  c>ec   8  tc  Jan   '  3 

Gaii'nmes  ana  'ails Sept  1  to  Dec  1 3 

Maryland 

Mouming  acwes     Sept   1  tc  Oct  2C  and 

Nov   1 5  to  Jan   1 0 

''ails  — Seot   1  tc  Dec   i6 

Woodcoc* Ocn   'S  tc  Dec   2  ana 

Dec  6  to  Jan  31. 

Smpe  Oct   1  tc  Jan   15 

Gaiiinuios    Sept  1  to  Dec  i8. 

Ducks,  coots  peese  Detemed. 

Pennsytvania 

Moumng  ooves  Sew   1  tc  Dec   15 

Ducka.     merganso.-*      cocts     Ocl   ■  tc  jari   7 
and  Be«se 
V'fginta 

Woodcock  and  snH.>*  .    Oct   17  to  jan   S' 

Mou/n.ng  doves  arc   ans  Sept  24  tc  Dec  3  and 

Doc  X  to  Jan  4 
MlaalsalppI  Ryway 
Illinois 

Motrrnin?    doves     «»o,30cock     Sept  1  to  Dec   16 
and  rails 

Snipe Sepi   10  to  Doc  ?6 

T««i — Sepi  8  to  Sept   16 

Ducka,      mergansers      and    Oct   :  to  Jan  6 
coots 
Iowa 

Ducks     cocts      raiis      snipe     Sept  22  tc  Jan  6 

woodcock  and  'T>ergansera 
Geese  Sept  29  to  Jan  6 

Michigan 

Woodcock   smpe   anc  'ails         Sept-  1  tc  Dec   16 
Ducks     rT>Gfgans«"S     cocts      Sop!   ?9  tc  Jar.   '3 
galtinuies  anc  gtese 


Minnesota 

Woodcock,  srxpe  and  rails  . 
Ducks     merganaers.    oooia. 
gallmutes  and  geese 
Missisaippi 

Ducks       mergansers      and 

coots 
Mourning  doves 

Mtssour  Mourmng  doves 
Waconain 

Rails    woodcock,   snipe   ano 

gaDirutfcS 
Ducks,       mergansers       anc 
coots 

Camral  Ftyway 

^»e*  Mexico  ' 

Mourning        doves.        wNt^ 

winged   doves   and    Dano- 

tailed  pigeons 
Sandrmt      cranes      or)ly      ir 

Clavas,   Curry    De   Baca. 

Eody  Lea.  Quay  and  Ptoo- 

sevett  Counties 
Ducks     mergansers     coots 

and  gallmuies 
Canada     and     white-trxxned 

gaese 
Snow  blue  and  Ross  geesa 
7e»aa 

M>jming  doves  (statewide! 


Sept  1  tc  Dec   16 
Sepi  2S  10  Jan   13 


^ov  3  10  Dec   14 

Sep!  29  to  Oct  14  ar<d 

•»ov  26  «o  Dec  16 
Sept  1  tc  Dae  16 

Do 

Oct.  "  to  jan   '5 


Sept  y  \c**yi  t  wvi 

Nov   17  10  Dec   26 

Co.  1 3  to  J»i  27 


Flails  and  gaHnuies 
Whrte-wmgec  doves 


Wyomng 

M^uTTKng  doves ... 
Snpe  anc  rails  ... 


Pacme  Flyway 

idaN<D 

Mourrung  doves  oniy    

New  Meoco  ' 

Moummg       do'es        white- 
wK)ged   doves   and   band- 
tailed  pigeons 
tXicks.     mergansers,     coots 
and  galimuies 

Geese 

Oregon       Moumr,g      doves 
and  Pand-laiied  pigeorts 
Utah 

Moummg  doves     

Smpe 

Ducks.       rriergansan      and 
coots 
Wyoming 

Mourrwig  rtfrwM 

Snipa  and  rails 


Oct  15  to  Jan  20. 

Do 

Nov   14  10  Fab  28 

Sept  1  to  Mov  M  and 

Jan  ;  K  Jan  20 
Sept  1  to  Dec  16 
Sept  1  to  Nov  30  and 
Jan  5  to  Jan  20 

Sept  1  to  Ocl  15 
Sepi  22  to  Nov  30 


Sapl  1  to  Ocl  30. 

Sept  1  to  Nov  e  and 

Nov   1 7  to  Dec  26. 

Oct  e  to  Jan  20 

Do 
Sept   1  to  Dec  16. 


iepi  1  to  Sept  30. 

Ocl  1  to  Jan  i5 
Do 


Sept  1  to  Ocl   15 
Sept.  22  to  Nov   30 


'  In  New  Memco  the  aggregate  bag  and  posseaaior  Bnsts 
C  all  spec«s  are  3  and  6.  respectively 

Note. — See  waterfowl  season  footnotes  for 
descriptions  of  zones.  For  some  States,  the 
extended  falconry  season  dates  also  include 
general  season  dates. 

Dated:  August  17.  1984. 
J.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc  S4-Z2547  Filed  B-3&-M  8  4:  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  SO  and  51 

Waste  Confidence  Decision 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  Waste  Confidence 

Decision. 

summary:  The  Nuclear  Regulatory 
Commission  initiated  a  rulemaking 
proceeding  on  October  25, 1979  to  assess 
generically  the  degree  of  assurance  now 
available  that  radioactive  waste  can  be 
safely  disposed  of.  to  determine  when 
such  disposal  of  off-site  storage  will  be 
available,  and  to  determine  whether 
radioactive  wastes  can  be  safely  stored 
on-site  past  the  expiration  of  existing 
facility  licenses  until  off-site  disposal  or 
storage  is  available.  This  proceeding 
became  known  as  the  "Waste 
Confidence  Rulemaking"  and  was 
conducted  partially  in  response  to  a 
remand  by  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit. 'S^a^e  of  Minnesota  v. 
SRC.  602F  2d  412  (1979).  The 
Commission  also  stated  that  in  the  event 
It  determined  that  on-site  storage  of 
spent  fuel  would  be  necessary  or 
appropriate  after  the  expiration  of 
facility  licenses,  it  would  propose  a  rule 
addressing  the  environmental  and  safety 
implications  of  such  storage. 

The  Commission's  decision  is 
summarized  in  the  following  findings: 

(1)  The  Commission  finds  reasonable 
assurance  that  safe  disposal  of  high 
level  radioactive  waste  and  spent  fuel  in 
a  mined  geologic  repository  is 
technically  feasible. 

(2)  The  Commission  finds  reasonable 
assurance  that  one  or  more  mined 
geologic  repositories  for  commercial 
high-level  radioactive  waste  and  spent 
fuel  will  be  available  by  the  years  2007- 
09,  and  that  sufficient  repository 
capacity  will  be  available  within  30 
years  beyond  expiration  of  any  reactor 
operating  license  to  dispose  of  existing 
commercial  high  level  radioactive  waste 
and  spent  fuel  originating  in  such 
reactor  and  generated  up  to  that  time, 

(3)  The  Commission  finds  reasonable 
assurance  that  high-level  radioactive 
waste  and  spent  fuel  will  be  managed  in 
a  safe  manner  until  sufficient  repository 
capacity  is  available  to  assure  the  safe 
disposal  of  all  high-level  radioactive  ' 
waste  and  spent  fuel. 

(4)  The  Commission  finds  reasonable 
assurance  that,  if  necessary,  spent  fuel 
generated  in  any  reactor  can  be  stored 
safely  and  without  signifisant 
environmental  impacts  for  at  least  30 
years  beyond  the  expiration  of  that 


reactor's  operating  licenses  at  that 
reactor's  spent  fuel  storage  basin,  or  at 
either  onsite  or  offsite  independent 
spent  fuel  storage  installations. 

(5)  The  Commission  finds  reasonable 
assurance  that  safe  independent  onsite 
or  offset  spent  fuel  storage  will  be  made 
available  if  such  storage  capacity  is 
needed. 

In  keeping  with  its  commitment  to 
issue  a  rule  providing  procedures  for 
considering  environmental  effects  of 
extended  onsite  storage  of  spent  fuel  in 
licensing  proceedings,  the  Commission 
is  issuing,  elsewhere  in  this  issue,  final 
amendments  to  10  CFR  Parts  50  and  51, 
FOR  FURTHER  tNFORMATION  CONTACT: 
Dennis  Rathbun  or  Clyde  Jupiter,  Office 
of  Policy  Evaluation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  telephone  (202)  634-3295,  or 
Sheldon  Trubatch,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555; 
telephone  (202)  634-3224. 

The  Commission's  Decision 

In  the  Matter  of  RULEMAKING  on 
the  Storage  and  Disposal  of  Nuclear 
Waste  (Waste  Confidence  Rulemaking) 
[PR-50,  -51  (44  FR  61372)1 
August  22,  1984. 
Contents         | 

Commission's  decision 
Addendum  to  the  decision 
Appendix       I 

Decision       " 

1.0  Introduction 

1.1  Initiation  of  the  Waste  Confidence 
Rulemaking  Proceeding 

In  response  to  the  remand  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  [State  of  Minnesota  v. 
NRC.  602  F.2d  412  (1979)),  and  as  a 
continuation  of  previous  proceedings 
conducted  in  this  area  by  NRC  (44  FR 
61372),  the  Commission  initiated  a 
generic  rulemaking  proceeding  on 
October  25,  1979.  In  its  Notice  of 
Proposed  Rulemaking,  the  Commission 
stated  that  the  "purpose  of  this 
proceeding  is  solely  to  assess 
generically  the  degree  of  assurance  now 
available  that  radioactive  waste  can  be 
safely  disposed  of,  to  determine  when 
such  disposal  or  off-site  storage  will  be 
available,  and  to  determine  whether 
radioactive  wastes  can  be  safely  stored 
on-site  past  the  expiration  of  existing 
facility  licenses  until  off-site  disposal  or 
storage  is  available."  The  Commission 
also  stated  that  in  the  event  it 
determined  that  on-site  storage  of  spent 
fuel  would  be  necessary  or  appropriate 
after  the  expiration  of  facility  licenses,  it 
would  propose  a  rule  addressing  the 


environmental  and  safety  implications 
of  such  storage.  The  Commission 
recognized  that  the  scope  of  this  generic 
proceeding  would  be  broader  than  the 
Court's  instruction,  which  required  the 
Commission  to  address  the  questions  of 
whether  off-site  storage  for  spent  fuel 
would  be  available  by  the  expiration  of 
reactor  operating  licenses  and  if  not. 
whether  spent  fuel  could  continue  to  be 
safely  stored  on-site  (44  FR  61373). 

However,  the  Commission  believed 
that  the  primary  public  concern  was 
whether  nuclear  waste  could  be 
disposed  of  safely  rather  than  with  an 
off-site  solution  to  the  storage  problem 
per  se.  Moreover,  as  stated  in  the 
Federal  Register  Notice  of  October  25. 
1979,  the  Commission  committed  itself 
to  reassess  its  basis  for  reasonable 
assurance  that  methods  of  safe 
permanent  disposal  of  high  level  waste 
would  be  available  when  they  are 
needed.  In  conducting  that 
reassessment,  the  Commission  noted 
that  it  would  "draw  upon  the  record 
compiled  in  the  Commission's  recently 
concluded  rulemaking  on  the 
environmental  impacts  of  the  nuclear 
fuel  cycle  (44  FR  45362-45374  [August  2. 
1979))"  (44  FR  61373). 

The  Department  of  Energy  (DOE),  as 
the  lead  agency  on  nuclear  waste 
management  filed  its  statement  of 
position  (PS)  on  April  15,  1980. 
Statements  of  position  were  filed  by  30 
participants  by  June  9, 1980,  and  were 
followed  by  cross  statements  (CS)  from 
21  of  the  participants  by  August  11, 1980. 

1.2  Establishment  of  the  Working 
Group 

On  May  28, 1980,  the  Commission 
directed  the  staff  to  form  a  Working 
Group  to  advise  the  Commission  on  the 
adequacy  of  the  record  to  be  compiled 
in  this  proceeding,  to  review  the 
participants'  submissions  and  identify 
issues  in  controversy  and  any  areas  in 
which  additional  information  would  be 
needed.  The  Working  Group  submitted  a 
report  to  the  Commission  on  January  29. 
1981.  The  report  summarized  the  record, 
identified  key  issues  and  controversies, 
and  commented  on  the  adequacy  of  the 
record  for  considering  the  key  issues. 
The  participants  were  invited  to  submit 
comments  on  the  adequacy  of  the 
Working  Group's  summary  of  the  record 
and  its  identification  and  description  of 
the  issues.  Such  comments  were  made 
by  20  participants  by  March  5, 1981. 

1.3  Commission's  Order  for  Oral 
Presentations 

The  Commission  found  additional 
limited  proceedings  to  be  useful  to  allow 
the  participants  to  stale  their  basic 
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positions  directly  to  the  Commissioners 
and  to  enable  the  Commissioners  to 
discuss  specific  issues  with  them,  hi 
addition,  the  Commission  invited 
comment  on  the  following  policy 
developments:  {!)  the  Administration's 
announcement '  of  a  policy  favoring 
commercial  reprocessing  of  spent  fuel 
and  instructing  the  Secretary  of  Energy 
to  proceed  swiftly  toward  deployment  of 
a  means  of  storing  and  disposing  of 
commercial  high-level  radioactive 
waste,  and  (2)  the  submission  of 
information  to  the  Presiding  Officer  in 
this  proceeding  by  DOE  on  March  27, 
1981,  concerning  the  EKDE  decision  to 
"discontinue  [its]  efforts  to  provide 
federal  government-owned  or  controlled 
away-from-reactor  (AFR)  (spent  fuel] 
storage  facilities."  The  participants  were 
asked  to  comment  on  the  significance  to 
the  proceeding  of  issues,  particularly 
institutional  concerns,  resulting  from 
these  policy  developments  and  to 
comment  on  the  merits  of  DOE's  new 
projection  of  spent  fuel  storage 
requirements  and  on  the  technical  and 
practical  feasibility  of  DOE's  suggested 
alternative  storage  methods. 

To  implement  the  additional  limited 
proceedings,  the  Commission 
consolidated  the  participants  into  the 
following  identifiable  groups:  (a)  federal 
government,  (b)  state  and  local 
participants,  (c)  industry,  and  (d)  public 
interest  groups  (Second  Prehearing 
Memorandum  and  Order.  November  6, 
1981).  Prehearing  statements  (PHS)  were 
provided  by  the  consolidated  groups,  as 
well  as  by  individual  participants.  The 
oral  arguments  were  presented  to  the 
Commissioners  on  January  11.  1982. 

The  extensive  record,  comprised  of  all 
written  and  oral  submissions  provides 
the  primary  basis  for  the  Commission's 
decision  regarding  the  safe  storage  and 
disposal  of  spent  fuel  and  nuclear 
waste.  However,  while  the  Commission 
was  preparing  this  Waste  Confidence 
decision,  the  .Nuclear  Waste  Policy  Act 
of  1982  (NWPA)  was  enacted.  The 
Commission  found  that  this  Act  had  a 
significant  bearing  on  the  Commission's 
decision,  and  the  Commission  has 
considered  the  NWPA  in  reaching  its 
conclusions.  The  Commission  believes 
that  the  NWPA  had  its  most  significant 
impact  in  narrowing  the  uncertainties 
surrounding  institutional  issues. 
Moreover,  although  the  NWPA  is 
intrinsically  incapable  of  resolving 
technical  issues,  it  will  establish  the 
necessary  programs,  milestones,  and 
funding  mechanisms  to  enable  their 
resolution  in  the  years  ahead. 


'  Presidenlial  Nuclear  Policy  Stalement.  October 
9. 1981 . 


The  Commission's  preliminary 
decision  in  the  Waste  Confidence 
proceeding  was  served  on  the 
consolidated  participants  on  May  17, 
1983.  However,  the  parties  to  this 
proceeding  had  not  yet  had  an 
opportunity  to  comment  on  what 
implications,  if  any,  the  N'WPA  had  on 
the  Commission's  decision.  Further,  the 
Commission's  discussion  of  the  safety  of 
dry  storage  of  spent  nuclear  fuel,  in  its 
preliminary  decision,  relied 
substantially  on  material  not  yet  in  the 
record.  Therefore,  the  preliminary 
decision  was  issued  as  a  draft  decision. 
The  Commission  requested  the 
consolidated  groupings  of  participants 
to  comment  on  either  or  both  of  these 
issues.  In  addition,  the  Commission 
found  that  onsite  storage  after  license 
expiration  might  be  necessary  or 
appropriate,  and  therefore,  in 
accordance  with  its  notice  initiating  this 
proceeding,  it  proposed  a  rule  to 
establish  how  the  environmental  effects 
of  extended  onsite  storage  would  be 
considered  in  licensing  proceedings  (48 
PR  22730,  May  20, 1983),  as  amendments 
to  10  CFR  Parts  50  and  51. 

Subsequently,  in  response  to  pubhc 
comments  on  the  proposed  amendments 
to  10  CFR  Part  51.  the  Commission 
reopend  the  comment  period  to  address 
the  environmental  aspects  of  the  fourth 
finding  of  the  Commission's  Waste 
Confidence  decision,  on  which  the 
proposed  amendment  to  Part  51  is  based 
(48  FR  50746,  November  3,  1983).  Public 
comments  were  requested  on:  (1)  The 
environmental  aspects  of  the  fourth 
finding — that  the  Commission  has 
reasonable  assurance  that,  if  necessary, 
spent  fuel  can  be  stored  without 
significant  environmental  effects  for  at 
least  30  years  beyond  the  expiration  of 
reactor  operating  licenses  at  reactor 
spent  fuel  storage  basins,  or  at  either 
onsite  or  offsite  independent  spent  fuel 
storage  installations;  (2)  the 
determination  that  there  are  no 
significant  non-radiological 
consequences  which  could  adversely 
affect  the  environment  if  spent  fuel  is 
stored  beyond  the  expiration  of 
operating  licenses  either  at  reactors  or 
at  independent  spent  fuel  storage 
installations;  and  (3)  the  implications  of 
comments  on  items  (1]  and  (2)  above  for 
the  proposed  amendment  to  10  CFR  Part 
51. 

After  reviewing  these  additional 
comments,  the  Commission  found  no 
reason  to  modify  its  fourth  finding  or  the 
supporting  determination. 

The  analysis  of  comments,  together 
with  the  Commission's  response  is 
summarized  in  the  Addendum  to  the 
Commission's  decision. 


The  Commission  notes  that  two 
relevant  developments  have  occurred 
subsequent  to  the  closing  of  the  record 
in  the  Waste  Confidence  proceeding. 
They  are  the  publication  of  DOrs  draft 
Mission  Plan  for  the  Civilian 
Radioactive  Waste  Management 
Program  (April.  19«4)  and  the 
Commission's  concurrence  in  DOC's 
General  Guidelines  for  Recommendation 
of  Sites  for  Nuclear  Waste  Repositories 
(July  3, 1984).  These  developments  are  a 
matter  of  public  record,  and  in  the  case 
of  the  Commission's  concurrence  was 
the  conclusion  of  a  seperate  public 
proceeding.  The  Commission  has 
considered  the  effects  of  these 
developments  on  its  previously 
announced  decision  in  this  proceeding 
and  determined  that  these  developments 
do  not  substantially  modify  the 
Commission's  previous  conclusions. 

The  decision  n  summarized  as  five 
Commission  findings  in  Section  2.a  The 
detailed  rationale  for  these  findings, 
including  references  to  the  record 
developed  in  this  proceeding,  is 
contained  in  the  Appendix  to  this 
document.  The  Commission  considers 
these  five  findings  to  be  a  response  to 
the  mandate  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  and,  in  addition,  a  generic 
determination  that  there  is  reasonable 
assurance  that  radioactive  waste  can 
and  will  be  safely  stored  and  disposed 
of  in  a  timely  manner. 

In  keeping  with  its  commitment  to 
issue  a  rule  providing  procedures  for 
considering  environmental  effects  of 
extended  onsite  storage  of  spent  fuel  in 
licensing  proceedings,  final  amendments 
to  10  CFR  Parts  50  and  51  are  being 
issued  simultaneously  with  this 
decision. 

2M    Commission  Findings  ^ 

(1)  The  Commission  finds  reasonable 
assurance  that  safe  disposal  of  high 
level  radioactive  waste  and  spent  fuel  in 
a  mined  geologic  repository  is 
technically  feasible. 

(2)  The  Commission  finds  reasonable 
assurance  that  one  or  more  mined 
geologic  repositories  for  commercial 
high-level  radioactive  waste  and  spent 


'  All  nndingt  by  the  Comnusdon  in  this 
proceeding  are  limited  Ixi  the  storage  and  difcpo&al 
of  high-level  radioactive  waste  and  spent  fuel 
generated  by  nuclear  power  reactors  required  to  be 
licensed  under  sections  103  or  104  b  of  the  Atomic 
Energy  Act  of  1954  (42  U.S.C  2133  and  2134(b))  and 
to  facilities  intended  for  such  storage  or  disposal 
The  Commission  s  rinding*  in  this  proceeding  do  not 
addrees  the  storage  and  dtaposal  of  high-4evei 
radioactive  waste  or  spent  fuel  resulting  from 
atomic  energy  defense  activities,  research  and 
development  activilim  of  th*  Department  of  Energy, 
or  both.  This  is  consistent  with  the  Nuclear  Waste 
Policy  Act  of  1982.  section  8(c) 
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fuel  will  be  available  by  the  years  2007- 
09.  and  that  sufficient  repository 
capacity  will  be  available  within  30 
years  beyond  expiration  of  any  reactor 
operating  license  to  dispose  of  existing 
commercial  high  level  radioactive  waste 
and  spent  fuel  originating  in  such 
reactor  and  generated  up  to  that  time. 

(3)  The  Commission  finds  reasonable 
assurance  that  high-level  radioactive 
waste  and  spent  fuel  will  be  managed  in 
a  safe  manner  until  sufficient  repository 
capacity  is  available  to  assure  the  safe 
disposal  of  all  high-level  radioactive 
waste  and  spent  fuel. 

(4)  The  Commission  finds  reasonable 
assurance,  that,  if  necessary,  spent  fuel 
generated  in  any  reactor  can  be  stored 
safely  and  without  significant 
environmental  impacts  for  at  least  30 
years  beyond  the  expiration  of  that 
reactor's  operating  license  at  that 
reactor's  spent  fuel  storage  basin,  or  at 
either  onsite  or  offsite  independent 
spent  fuel  storage  installations. 

(5)  The  Commission  finds  reasonable 
assurance  that  safe  independent  onsite 
or  offsite  spent  fuel  storage  will  be  made 
available  if  such  storage  capacity  is 
needed. 

3.0    Future  Actions  by  the  Commission 

The  Commission's  Waste  Confidence 
decision  is  unavoidably  in  the  nature  of 
a  prediction.  While  the  Commission 
believes  for  the  reasons  set  out  in  the 
decision  that  it  can,  with  reasonable 
assurance,  reach  favorable  conclusions 
of  confidence,  the  Commission 
recognizes  that  the  possibility  of 
significant  unexpected  events  remains 
open.  Consequently,  the  Commission 
will  review  its  conclusions  on  waste 
confidence  should  significant  and 
pertinent  unexpected  events  occur,  or  at 
least  every  5  years  until  a  repository  for 
high-level  radioactive  waste  and  spent 
fuel  is  available. 

0     For  Further  Information  Contact 

Dennis  Rathbun  or  Clyde  )upiter. 
Office  of  Policy  Evaluation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555,  telephone  (202)  634-3295.  or 
Sheldon  Trubatch,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC.  20555; 
telephone  (202)  634-3224. 

Onted  at  Washington.  D.C.  this  22nd  day  of 
August.  1984.  Commissioner  Zech  did  not 
participate  in  this  action. 

Fur  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Sf(  rfitary  of  the  Commission. 


Addendum  to  the  Commission's  Waste 
Confidence  Decision 

Introduction     | 

On  May  17, 1983,  the  Commission 
issued  its  proposed  decision  in  the 
Waste  Confidence  proceeding,  and 
asked  the  consolidated  groups  of 
participants  to  comment  on  two  aspects 
of  the  decision:  the  implications  of  the 
Nuclear  Waste  Policy  Act  [NWPA]  for 
the  decision  and  the  Commission's 
discussion  of  the  safety  of  dry  storage  of 
spent  nuclear  fuel,  which  relied 
substantially  on  material  not  in  the 
record.  The  analysis  of  these  comments 
is  subdivided  into  several  issue 
categories  and  presented,  with  NRC's 
responses,  in  Part  I  below.  The 
membership  of  the  consolidated  groups 
responding  to  the  Commission's  request 
as  well  as  the  abbreviations  used  to 
identify  the  groups  are  provided  in 
Section  3  of  Part  I. 

Subsequently,  in  response  to  public 
comments  on  the  Commission's 
proposed  amendment  to  10  CFR  Part  51 
(48  PR  22730,  May  20,  1983),  the 
Commission  reopened  (48  PR  50746, 
November  3,  '1983)  the  comment  period 
to  address  the  environmental  aspects  of 
the  fourth  finding  of  the  Commission's 
proposed  Waste  Confidence  decision  on 
which  the  proposed  amendment  to  Part 
51  is  based.  Public  comments  were 
requested  on:  (1)  The  environmental 
aspects  of  the  fourth  finding — that  the 
Commission  has  reasonable  assurance 
that,  if  necessary,  spent  fuel  can  be 
stored  without  significant  environmental 
effects  for  at  least  30  years  beyond  the 
expiration  of  reactor  operating  licenses 
at  reactor  spent  fuel  storage  basins,  or 
at  either  onsite  or  offsite  independent 
spent  fuel  storage  installations;  (2)  the 
determination  that  there  are  no 
significant  non-radiological 
consequences  which  could  adversely 
affect  the  environment  if  spent  fuel  is 
stored  beyond  the  expiration  of 
operating  licenses  either  at  reactors  or 
at  independent  spent  fuel  storage 
installations:  and  (3)  the  implications  of 
comments  on  items  (1)  and  (2)  above  for 
the  proposed  amendment  to  10  CFR  Part 
51.  The  analysis  of  public  comments  and 
NRC's  responses  are  presented  in  Part  II 
of  this  document.  The  list  of  respondents 
to  this  reopened  comment  period  and 
the  abbreviations  used  to  identify  them 
are  given  in  Section  4  of  Part  II. 

The  Commission  notes  that  two 
relevant  developments  have  occurred 
subsequent  to  the  closing  of  the  record 
in  the  Waste  Confidence  proceeding. 
They  are  the  publication  of  DOE's  draft 
Mission  Plan  of  the  Civilian  Radioactive 


Waste  Management  Program  (April, 
1984)  and  the  Commission's  concurrence 
in  DOE's  General  Guidelines  for 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories  (July  3. 1984).  These 
developments  are  a  matter  of  public 
record,  and  in  the  case  of  the 
Commission's  concurrence  was  the 
conclusion  of  a  separate  public 
proceeding.  The  Commission  has 
considered  the  effects  of  these 
developments  on  its  previously 
announced  decision  in  this  proceeding 
and  determined  that  these  developments 
do  not  substantially  modify  the 
Commission's  previous  conclusions. 

Part  I.  Analysis  of  the  Consolidated 
Groups'  Comments  on  the  Commission's 
Waste  Confidence  Decision  and  NRC 
Responses 

1.  Effect  of  the  Nuclear  Waste  Policy 
Act  on  the  Commission  s  Decision 

A.  General 

(1)  Summary  of  Comments.  The 
Consolidated  Industry  Group  agreed 
with  the  Commission's  view  that  the 
NWPA  contains  provisions  pertinent  to 
all  of  the  major  elements  relevant  to 
mined  geologic  disposal  of  high  level 
radioactive  wastes  (Industry,  p.  3).  The 
Industry  Group  called  attention  to  the 
comprehensive  nature  of  the  NWPA 
which  authorizes  DOE  to  undertake 
steps  leading  to  the  construction, 
operation  and  maintenance  of  a  deep 
geologic  test  and  evaluation  facility; 
requires  DOE  to  prepare  a  waste 
management  mission  plan;  establishes  a 
prescribed  schedule  for  repository  siting, 
construction  and  operation;  defines  the 
decision-making  roles  of  affected  states 
and  Indian  tribes  in  repository  site- 
selection  and  evaluation;  provides  for 
the  continuity  of  Federal  management  of 
the  nuclear  waste  program  and 
continued  funding;  and  facilitates  the 
establishment  of  an  overall  integrated 
spent  fuel  and  waste  management 
system.  The  Industry  Group  suggested 
that  these  features  of  the  Act  should 
increase  the  Commission's  confidence 
that  waste  can  and  will  be  disposed  of 
safely.  The  Group  pointed  out  that  the 
Act  also  contains  special  procedures  to 
facilitate  the  licensing  of  spent  fuel 
storage  capacity  expansion  and 
transshipments;  directs  DOE  research, 
development  and  cooperation  with 
utilities  in  developing  dry  storage  and 
rod  compaction;  and  provides  for 
federally  supplied  interim  storage 
capacity  to  supplement  that  of  industry 
(Industry,  pp.  4-8). 
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The  Industry  Group  believed  that  the 
NVVPA's  enactment— in  and  of  itself— 
provides  a  sound  basis  for  confidence 
that  institutional  difficulties  can  and 
will  continue  to  be  resolved.  At  the 
same  time,  Industry  stated  that  the 
NVVPA's  enactment  was  not  essential 
for  the  Commission  to  reach  an 
affirmative  decision  in  this  proceeding 
(Industry,  p.  9). 

In  contrast,  the  Consolidated  Public 
Interest  Group  (CPIG)  believed  that  the 
NWPA  provides  an  insufficient  basis  for 
the  Commission's  decision  in  this 
proceeding  with  respect  to  the 
availability  or  timing  of  a  nuclear  waste 
repository.  The  CPIG  contended  that  the 
NWPA  contains  many  areas  of 
ambiguity,  and  gave  as  examples: 

(i)  Section  114(a)  of  the  NWPA  requires 
DOE  to  malce  a  recommendation  to  the 
President  for  the  first  repository  site, 
accompanied  by  the  preliminary  comments 
by  the  Commission  concerning  the  suitability 
of  three  alternative  candidate  siies  for 
licensing  under  10  CFR  Part  60.  DOE 
interprets  this  section  to  require  such 
preliminary  comments  before  site 
characterization  begins  *  *   *  The 
Commission  staff  interprets  that  section 
■   *   *  to  require  a  judgment  of  suitability 
under  10  CFR  Part  60  after  site 
characterization  has  occurred. 

(ii)  DOE  originally  interpreted  Sec.  112(f)  to 
permit  continuation  of  ongoing  site 
characterization  at  Hanford  before 
completion  of  the  DOE  siting  guidelines.  DOE 
now  concedes  that  such  site  characterization 
work  must  await  completion  of  an 
environmental  assessment  prepared  in 
accordance  with  final  DOE  siting  guidelines 
(CPIG,  pp.  2-3). 

(2)  NRC  Response.  The  Commission 
has  considered  the  effect  of  enactment 
of  the  Nuclear  Waste  Policy  Act  of  1982 
and  concludes  that  the  Act  provides 
support  for  timely  resolution  of  technical 
uncertainties  and  reduces  uncertainties 
in  the  institutional  arrangements  for  the 
participation  of  affected  states  and 
Indian  tribes  in  the  siting  and 
development  of  repositories  and  in  the 
long-term  management,  direction  and 
funding  of  the  repository  program.  The 
bases  for  the  Commission's  conclusion 
are  set  forth  in  the  decision  and  will  not 
be  repeated  here.  The  passage  of  the  Act 
provides  evidence  of  a  strong  national 
commitment  to  the  solution  of  the 
radioactive  waste  management  problem. 

The  Commission  recognizes  the 
possibility  of  differing  interpretations 
regarding  the  implementation  of  the 
NWPA.  With  respect  to  CPIG's 
discussion  of  Section  114(a),  the 
Commission  is  unaware  of  any 
differences  between  DOE  and  NRC  in 
the  interpretation  of  this  section  of  the 
Act.  We  note  that  DOEs 
recommendation  of  a  repository  site  to 


the  President  would  necessarily  be 
made  after  DOE's  preliminary 
determination  that  three  sites  are 
suitable  for  development.  DOE  and  NRC 
now  agree  that  the  preliminary 
determination  of  site  suitability  for  the 
alternative  sites  should  be  made 
following  site  characterization 
(Commission's  Final  Decision  on  the 
U.S.  Department  of  Energy's  General 
Guidelines  for  the  Recommendation  of 
Sites  for  Nuclear  Waste  Repositories 
[July  3. 1984]). 

Concerning  Section  112(f).  DOE  has 
continued  site  characterization  at 
Hanford  during  formulation  of  the  siting 
guidelines;  in  accordance  with  the  views 
of  the  states  and  environmental  groups, 
DOE  has  deferred  drilling  o5  the 
exploratory  shaft  pending  the 
completion  of  the  guidelines,  submission 
of  the  site  characterization  plan  to  NRC 
and  preparation  of  an  environmental 
assessment  of  site  characterization 
activities. 

B.  Technical  Aspects 

(1)  Summary  of  Comments.  The 
Consolidated  Industry  Group  believed 
that  the  Act  contained  provisions 
pertinent  to  all  of  the  major  elements 
relevant  to  disposal  (Industry,  p.  3).  The 
Consolidated  Public  Interest  Group,  on 
the  other  hand,  contended  that  the 
NWPA  did  not  resolve  technical 
uncertainties  concerning  repository 
development  and  safety  (CPIG,  p.  5). 
The  Consolidated  State  Group  did  not 
believe  that  the  NWPA  supported  a 
finding  of  confidence  because  it  failed  to 
resolve  technical  questions  and  merely 
set  target  dates  for  deciding  on  the  site 
of  the  first  waste  repository.  The  State 
Group  noted  that  if  technical  problems 
are  not  resolved  by  the  dates  proposed 
by  Congress,  the  milestone  dates  will 
have  to  be  postponed.  The  State  Group 
contended  too  that,  although  the  Act 
authorizes  DOE  to  conduct  research  on 
unresolved  technical  issues,  the 
research  could  uncover  additional 
problems  (States,  p.  2).  However.  DOE 
pointed  out  that  the  NWPA  provides  for 
a  focused,  integrated  and  extensive 
research  and  development  program  for 
the  deep  geologic  disposal  of  high-level 
waste  and  spent  fuel.  DOE  believed  that 
Sec.  215  of  the  Act  enhances  confidence 
in  the  timely  availability  of  disposal 
facilities  by  authorizing  a  research 
facility  to  develop  and  demonstrate  a 
program  for  waste  disposal.  DOE  also 
stated  that  the  schedule  for  a  Test  and 
Evaluation  Facility  would  require  the  in 
situ  testing  described  in  Sec.  217  of  the 
Act  to  begin  not  later  than  May  6. 1990, 
thus  allowing  for  research  and 
development  results  to  be  incorporated 


in  the  repository  which  is  scheduled  to 
open  in  1998  (DOE,  pp.  11, 12). 

(2)  NRC  Response.  As  the  record  of 
this  proceeding  shows,  there  are  no 
known  technical  problems  that  would 
make  safe  waste  disposal  impossible. 
Clearly,  further  engineering 
development  and  site-specific 
evaluations  will  be  required  before  a 
repository  can  be  constructed.  The 
Commission  did  not  propose  to  rely  on 
the  NWPA  as  the  basis  for  resolving 
technical  uncertainties.  Rather,  the 
Commission  found  that  the  NWPA 
provides  a  framework  for  facilitating  the 
solution  of  the  remaining  technical 
issues.  Title  II  of  the  Act  authorizes  DOE 
to  undertake  steps  leading  to  the 
construction,  operation  and 
maintenance  of  a  deep  geologic  test  and 
evaluation  facility  and  to  conduct  the 
necessary  research  and  development  as 
well  as  to  establish  a  demonstration 
program.  The  schedule  set  forth  in  the 
Act  is  consistent  with  the  objective  of 
assuring  repository  operation  within  the 
time  period  diEcussed  in  the  Waste 
Confidence  decision.  The  "Mission 
Plan"  which  is  required  by  the  Act  will 
provide  an  effective  management  tool 
for  assuring  that  the  many  technical 
activities  are  properiy  coordinated  and 
that  results  of  research  and 
development  projects  are  available 
when  needed. 

C.  Institutional  Aspects 

(1)  Summary  of  Comments.  The 
Consohdated  State  Group  believed  that 
the  NWPA  failed  to  resolve  institutional 
questions.  The  States  argued  that  their 
cooperation  cannot  be  assumed  in  the 
event  that  the  general  public  in  the 
vicinity  of  a  proposed  site  is  opposed  to 
the  location.  Further,  the  States 
contended  that,  if  a  site  is  vetoed  by  a 
host  state  or  Indian  tribe,  there  is  no 
assurance  that  Congress  will  vote  to 
override  the  veto.  Moreover,  if  the  veto 
is  overridden,  a  legal  challenge  is  likely 
and  the  outcome  is  uncertain  (States,  p. 
3). 

The  Consolidated  Public  Interest 
Group  also  believed  that  the  NWPA  has 
not  significantly  reduced  institutional 
uncertainties  regarding  participation 
and  objections  of  affected  states  and 
Indian  tribes.  As  examples  of 
institutional  difficulties.  CPIG  pointed 
out  that  state  officials  and  Indian  tribes 
still  have  concerns  regarding  the 
adequacy  of  time  to  monitor  and 
comment  upon  agency  proposals,  the 
lack  of  agency  response  to  their 
concerns,  and  inadequate  funding  to 
support  their  full  participation.  Further, 
CPIG  noted  that  the  Act  (Sec.  115) 
provides  states  and  Indian  tribes  with 
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strong  new  authority  to  veto  the  siting  of 
a  repository  within  their  borders  (CPIG. 
P-5). 

DOE.  on  the  other  hand,  believed  that 
Sections  116  and  117  of  the  NWPA  will 
reduce  Federal-state  institutional 
uncertainties  (DOE  p.  9).        * 

1(2)  NRC  Response.  It  would  be 
unrealistic  to  expect  that  the  NWPA  will 
resolve  all  institutional  issues.  However. 
it  does  provide  specific  statutory 
procedures  and  arrangements  for 
accomplishing  such  resolution.  The  right 
of  affected  states  and  Indian  tribes  to 
disapprove  a  site  designation  under  the 
NWPA  might  create  uncertainty  in 
gaining  the  needed  approvals. 
Nevertheless,  the  NWPA's 
establishment  of  a  detailed  process  for 
state  and  tribal  participation  in  the 
development  of  repositories  and  for  the 
resolution  of  disputes  should  minimize 
the  potential  for  substantial  disruption 
of  plans  and  schedules.  The  Commission 
does  not  expect  that  the  .NWPA  can 
eliminate  all  disagreement  about 
development  of  waste  repositories. 
However,  in  providing  for  information 
exchange,  financial  and  technical 
assistance  to  affected  groups,  and 
meaningful  participation  of  affected 
stales  and  tribes  in  the  decision-making 
process,  the  Act  should  minimize  the 
potential  for  direct  confrontations  and 
disputes. 

D,  Funding  Aspects 

(1)  Summary  of  Comments.  The 
Consolidated  Industry  Group  expressed 
its  general  belief  that  the  NWPA  assures 
adequate  funding  for  interim  storage  and 
disposal  of  radioactive  waste  (Industry, 
pp.  6,  7).  Similarly,  DOE  believed  that 
the  funding  mechanism  provided  by  the 
NWPA  should  largely  remove 
uncertainties  in  assuring  adequate 
resources  to  complete  the  program 
(DOE,  pp.  10, 11).  On  the  other  hand,  the 
Consolidated  States  Group  contended 
that,  since  the  law  can  be  changed  at 
any  time,  the  NWPA  assures  neither  an 
adequate  level  of  funding  nor  a 
prolonged  Congressional  commitment 
(States,  p.  4). 

(2)  NRC  Response.  The  Commission 
believes  that  the  general  approach 
prescribed  by  the  NWPA  is  to  operate 
DOE'S  radioactive  waste  program  on  a 
full  cost  recovery  basis.  It  seems  clear 
that  Congress  intended  to  establish  a 
long-term  program  for  waste 
management  and  disposal,  with  built-in 
reviews  and  adjustments  of  funding  as 
necessary  to  meet  changing 
requirements.  In  this  regard,  the  Act 
provides  that  DOE  must  annually  review 
the  amount  of  the  established  fees  to 
determine  whether  collection  of  the  fees 
will  provide  sufficient  revenues  to  offset 


the  expected  costs.  In  the  event  DOE 
determines  that  the  revenues  being 
collected  are  less  than  the  amount 
needed  to  recover  costs,  DOE  must 
propose  to  Congress  an  adjustment  to 
the  fees  to  ensure  full  cost  recovery.  The 
Act  also  provides  that.  If  at  any  time,  the 
monies  available  in  the  waste  fund  are 
insufficient  to  support  DOE's  nuclear 
waste  program.  DOE  will  have  the 
authority  to  borrow  from  the  Treasury. 
The  Commission  believes  that  long-term 
funding  provisions  of  the  Act  will  ensure 
adequate  financial  support  for  DOE's 
nuclear  waste  program  for  FY  1984  and 
beyond. 

The  Commission  believes  that 
uncertainties  regarding  the  adequacy  of 
financial  management  of  the  nuclear 
waste  program  have  also  been  reduced 
by  the  NWPA  requirement  that  an 
Office  of  Civilian  Radioactive  Waste 
Management  be  established  within  the 
Department  of  Energy.  This  Office  is  to 
be  headed  by  a  Director,  appointed  by 
the  President  with  Senate  confirmation, 
who  will  report  directly  to  the  Secretary 
of  Energy.  Further,  the  Act  stipulates 
that  an  annual  comprehensive  report  of 
the  activities  and  expenditures  of  the 
Office  will  be  submitted  to  Congress 
and  that  an  annual  audit  of  the  Office 
will  be  conducted  by  the  Comptroller 
General,  who  will  report  the  results  to 
Congress. 

Some  concern  has  been  expressed 
that  the  Congress  may  amend  the 
funding  provisions  of  the  NWPA  and 
thereby  undermine  the  financial 
stability  of  the  Federal  radioactive 
waste  management  program. 
Commenters  have  not  provided  any 
basis  for  this  belief  The  Commission 
considers  this  possibility  to  be  most 
unlikely.  It  is  reasonable  to  assume  that 
the  long-range  public  health  and  safety 
and  political  concerns  which  motivated 
the  Congress  over  the  past  several  years 
to  pass  the  N'VVPA  will  continue  to 
motivate  the  Congress  in  considering 
amendments  to  the  NWPA. 

E,  Schedule 

(1)  Summary  of  Comments.  DOE 
contended  that  the  NWPA  provides 
additional  assurance  that  a  repository 
will  be  available  by  1998.  As  the  basis 
for  this  belief  DOE  stated  that  sections 
111  through  125  of  the  NWPA  provide 
specific  schedules  and  reporting 
requirements  for  the  timely  siting, 
development,  construction,  and 
operation  by  1998  of  a  repository  for 
high  level  waste  and  spent  fuel  (DOE,  p. 
6).  DOE  believed  that  these  schedules 
and  reporting  requirements  will  ensure 
that  deadhnes  are  met.  The  Commissfon 
notes  that  DOE  recognizes  that  there 
has  been  a  delay  of  about  1-year  in  its 


schedule  for  meeting  early  milestones 
such  as  pubhcation  of  its  siting 
guidelines;  nevertheless,  DOE  continues 
to  maintain  that  its  date  for  completion 
of  repository  development  will  be  met 
(DOE  Draft  Mission  Plan  for  the  Civilan 
Radioactive  Waste  Management 
Program,  April  1984). 

The  Consolidated  Public  Interest 
Group,  however,  did  not  believe  that  the 
provision  of  specific  dates  in  the  NWPA 
gives  assurance  that  they  will  be  met. 
CPIG  cited,  for  example,  the  delay  in 
preparing  DOE's  site  selection 
guidelines,  which  were  due  by  June  1983, 
and  were  expected  to  be  delayed  further 
(CPIG,  p.  4). 

Further,  the  CPIG  contended  that  a 
date  for  the  availability  of  a  repository 
is  not  certain  since  both  the  President 
and  the  NRC  have  explicit  authority  to 
reject  any  or  all  site  proposals  that  are 
submitted  to  them  (CPIG,  p.  4).  Also, 
CPIG  believed  that  the  legislation 
contemplates  the  possibility  of  delay 
beyond  satutory  deadlines  and  NWPA's 
legislative  history  indicates  that  the 
timing  of  repository  availability  remains 
uncertain  (CPIG,  p.  5). 

(2)  NRC  Response.  One  of  the  primary 
purposes  of  the  NWPA  is  "to  establish  a 
schedule  for  the  siting,  construction,  and 
operation  of  repositories  that  will 
provide  reasonable  assurance  that  the 
public  and  the  environment  will  be 
adequately  protected  from  the  hazards 
posed  by  high-level  radioactive  waste 
and  such  spent  nuclear  fuel  as  may  be 
disposed  of  in  a  repository."  (Sec. 
111(b)(1)).  The  Commission  believes  this 
purpose  will  be  achieved. 

As  the  Commission  noted  in  the 
proposed  decision,  the  Congress  would 
not  be  able  to  legislate  the  schedules  for 
the  accomplishment  of  fundamental 
technical  breakthroughs  if  it  believed 
that  such  breakthroughs  were 
necessary.  They  are  not  necessary. 
Rather,  it  is  the  Commission's  judgment 
that  the  remaining  uncertainties  can  be 
resolved  by  the  planned  step-by-step 
evaluation  and  development  based  on 
ongoing  site  studies  and  research 
programs.  The  Commission  bt  lieves  the 
Act  provides  means  for  resolutitm  of 
those  institutional  and  technical  issues 
most  likely  to  delay  repository 
development,  both  because  it  provides 
an  assured  source  of  funding  and  other 
significant  institutional  arrangements, 
and  because  it  provides  detailed 
procedures  for  maintaining  progress, 
coordinating  activities  and  rectifying 
weaknesses. 

The  Commmission  believes  that  the 
milestones  established  by  the  Act  are 
generally  consistent  with  the  schedules 
presented  by  DOE  in  the  Waste 
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Confidence  proceeding  and  that  those 
milestones  are  generally  reasonable. 
Achievement  of  the  scheduled  first  date 
of  repository  operation  is  further 
supported  by  other  provisions  of  the  Act 
which  specify  means  for  resolution  of 
issues  most  likely  to  delay  repository 
completion.  One  of  the  earlier 
milestones-publication  of  DOE's  general 
guidelines  for  the  recommendation  of 
sites  for  a  repository— v.as  about  a  year 
behind  schedule  and  the  Commission 
was  concerned  that  his  drlay  could 
result  in  corresponding  delays  in  DOE's 
nomination  of  at  least  five  sites  for 
characterization  work.  However,  DOE 
has  indicated  in  its  draff  Mission  Plan 
(April,  1984)  that  the  subsequent 
milestones  have  been  scheduled  to 
provide  completion  of  the  first 
repository  by  1998.  The  Commission 
believes  that  the  timely  attainment  of  a 
repository  does  not  require  DOE's 
program  schedule  to  adhere  strictly  to 
the  milestones  set  out  in  the  NWPA  over 
the  approximately  15  year  duration  of 
the  repository  development  program. 
Delays  in  some  milestones  as  well  as 
advances  in  others  can  be  expected. 

The  Commission  has  no  evidence  that 
delays  of  a  year  or  so  in  meeting  any  of 
the  milestones  set  forth  in  the  NWPA 
would  delay  the  repository  availability 
date  by  more  than  a  few  years  beyond 
the  1998  date  specified  in'the  NWPA. 
The  Commission  found  reasonable 
assurance  that  a  repository  would  be 
available  by  2007-09,  a  decade  later 
than  that  specified  in  the  NWPA,  and  a 
date  which  allows  for  considerable 
slippage  in  the  DOE  schedule.  The  Act 
also  requires  that  any  Federal  agency 
that  determines  that  it  cannot  comply 
with  the  repository  development 
schedule  in  the  Act  must  notify  both  the 
Secretary  of  Energy  and  Congress, 
provide  re.isons  for  its  inability  to  meet 
the  deadlines,  and  submit 
recommendations  for  mitigating  the 
delay.  The  Commission  notes  that  the 
Act  also  clarifies  how  the  requirements 
of  the  National  Environmental  Policy 
Act  are  to  be  met.  These  provisions  of 
the  Act,  as  well  as  the  provisions  for 
research,  development  and 
demonstration  efforts  regarding  waste 
disposal,  increase  the  prospects  for 
having  the  first  respository  in  operation 
not  later  than  the  first  few  years  of  the 
next  century. 

The  repository  development  schedule 
may  have  to  accommodate  such 
contingencies  as  vetoes  of  proposed 
repository  sites,  prolonged  public 
hearings,  protracted  litigation,  possible 
project  reorientation,  or  delay  in 
promulgation  of  siting  guidelines.  The 
schedule  now  incorporated  info  the  Act 


allows  substantial  time  for  these 
possibilities. 

2.  Discussion  of  the  Safety  of  Dry 
Storage 

A,  Summarj'  of  Comments 

DOE  believed  that  the  availability  of 
dry  storage  techniques  provides  further 
reasonable  assurance  of  the  ability  to 
safely  store  nuclear  wastes  at  least  30 
years  beyond  the  expiration  of  reactor 
operating  licenses.  DOE  s'a»ed  that  the 
citations  quoted  in  the  Commission's 
rationale  are  reliable  and  representative 
of  the  literature  in  the  area,  and  that  the 
Commission's  technical  judgment  on  dry 
storage  conforms  with  DOE's  experience 
and  is  accurate  and  correct  (DOE.  p.  16). 
The  Consolidated  lndusfr>'  Group  also 
stated  that  the  pertinent  points  in  the 
Commission's  discussion  appear  to  be 
adequately  supported  with  appropriate 
references  (Industry,  pp.  10. 11). 

In  further  support  of  the  safety  of  dry 
storage,  DOE  cited  the  following: 
— Extensive  world-wide  experience 
shows  that  dr>'  fuel  handling  and 
storage  is  safe  and  efficient.  Irradiated 
fuel  has  been  handled,  shipped,  and 
safely  stored  under  dr>-  conditions 
since  the  mid-1940's.  All  types  of 
irradiated  fuel  have  been  "handled  dry 
at  hot  cells,  where  a  variety  of 
phenomena  have  been  observed  in 
detail.  The  passive  nature  of  most  dry 
storage  concepts  contributes  to  the 
safety  of  interim  storage  by  not 
requiring  active  cooling  systems 
involving  moving  parts  (DOE,  p.  16). 
—Regarding  specific  experience.  DOE 
stated  that  a  reactor  fuel  has  been 
successfully  stored  in  dr>'  vaults 
licensed  under  Part  50  at  the  Hallam 
sodium-cooled  graphite  research 
reactor  in  Nebraska  and  the  Fort  St. 
Vrain  HTGR  prototype  facility  in 
Colorado.  In  addition,  dry  storage  of 
zircaloy-clad  fuel  has  been 
successfully  conducted  in  drywells 
and  in  air-cooled  vaults  at  DOE  s 
Nevada  Test  Site.  There  is  favorable 
foreign  experience  with  dr>'  storage  at 
Wylfa,  Wales  in  Great  Britain,  at 
Whitesell  in  Canada,  in  the  Federal 
Republic  of  Germany,  in  France  where 
vault  dry  storage  of  vitrified  waste  is 
routine,  and  in  Japan,  where  a  dry 
storage  vault  has  been  recently 
constructed  (DOE.  p.  17). 
— To  date,  all  dry  storage  tests  have 
indicated  satisfactory  storage  of 
zircaloy-clad  fuel  without  cladding 
failure  over  the  temperature  range  of 
100  degrees  C  to  570  degrees  C,  in 
inert  atmospheres.  Existing  data 
which  support  the  conclusion  that 
spent  fuel  can  be  stored  safely  in  an 
inert  atmosphere  for  at  least  30  years 


is  being  augmented  by  additional 
ongoing  research  (DOE,  pp.  17.  18). 
None  of  the  consolidated  groups  of 
participants  offered  comments  which 
were  critical  of  the  Commission's 
discussion  of  the  safety  of  dry  storage. 

B  NRC  Response 

The  Commission  is  confident  that  dry 
storage  installations  can  provide 
continued  safe  storage  of  spent  fuel  at 
reactor  sites  for  at  least  30  years  after 
expiration  of  the  reactor  operating 
licenses. 

3.  List  of  Respondents 

Consolidated  Participants  as 
Respondents  to  the  Commission's  Waste 
Confidence  Decision 

1.  Department  of  Energy  (DOE) 

2.  Consolidated  States 
Representative  '  (States) 

3.  Consolidated  Public  Interest 
Representative  '  (CPIR) 

4.  Consolidated  Industry 
Representative  '(Industry) 

PART  II:  Commission  Consideration  of 
Additional  Comments  on  Its  Fourth 
Finding 

1.  Introduction 

On  November  3,  1983,  the  Commission 
reopened  the  comment  period  in  this 
proceeding  to  receive  comments  on:  (1) 


'  The  Consolidated  Slates  Group  consists  of  the 
Attorney  General  of  the  State  of  New  York. 
Minnesota  I  by  its  Atlomej  General  and  the 
Minnesota  Pollution  Control  Agency).  Ohio.  South 
Carolina  and  Wisconsin  The  remaining  participants 
previously  consolidated  in  the  Slates  Group  have 
not  joined  in  these  comments 

'The  Consolidated  Public  Interest  Group  is 
repri?senled  here  by  the  Natural  Resources  Defense 
Council.  Inc..  the  New  England  Coalition  on  Nuclear 
Pollution,  the  Sierra  Club,  the  Envinjnmental 
Coalition  on  Nuclear  Power,  Wisconsin  s 
Environmental  Decade  Mississippians  Against 
Disposal,  Safe  Haven,  Ltd.,  John  O  NeiU.  Jr..  and 
Mamn  L^wis 

'The  Consolidated  Industry  Croup  is  represented 
b\   .American  Institute  of  Chemical  Engineers, 
A.mencan  Nuclear  Society  Association  of 
Engineering  Geologists;  Atomic  Industrial  Forum; 
Bechlel  National;  Consumers  Power  General 
Electric:  .Neighbors  for  the  Environment:  Scientists 
and  Elngineers  for  Secure  Energy  Tennessee  Valley 
Authority  the  Utilities  Group  (Niagara  Mohawk 
Power  Corporation.  Omaha  Public  Power  District. 
Power  Authority  of  the  Slate  of  .New  York,  and 
Public  Service  Company  of  Indiana.  Inc.).  and  the 
L'tility  Nuclear  Waste  .Management  Group — Edison 
Electric  Institute  In  order  to  emphasize  the 
independent  nature  of  its  participation,  the 
American  Nuclear  Society  has  chosen  to  proceed 
separately  ANS  continues  to  protest  its  assignment 
to  the  Consolidated  Industry  Group  and  has  offered 
separate  comments  on  the  Commission  s  Waste 
Confidence  decision.  Since  only  the  consolidated 
groups  of  participants  were  invited  to  comment  on 
the  proposed  decision,  the  ANS  i  separate 
comments  are  not  discussed  here  Further,  TV  A.  at 
a  Federal  agency,  wishes  to  stress  the  independent 
nature  of  .ts  paticipation. 
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The  environmental  aspects  of  Its  fourth 
finding — that  it  has  reasonable 
assurance  that,  if  necessary,  spent  fuel 
can  be  stored  without  significant 
environmenldl  effects  for  at  least  30 
years  beyond  the  expiration  of  reactor 
operating  lict'nses  at  reactor  spent  fuel 
storage  basins,  or  at  either  onsite  or 
offsite  independent  spent  fuel  storage 
installations:  (2)  the  determination  that 
there  are  no  significant  non-radiological 
consequences  which  could  adversely 
affect  (he  environment  if  spent  fuel  is 
stored  beyond  the  expiration  of 
operating  licenses  either  at  reactors  or 
at  independent  spent  fuel  storage 
installations:  and  (3)  implications  of 
comments  on  items  (1)  and  (2]  above  for 
the  proposed  amendment  to  10  CFR  Part 
51  (48  FR  50746) 

The  Commission  has  considered  those 
comments  and.  for  the  reasons 
discussed  below,  finds  no  reason  to 
substantively  modify  its  fourth  finding 
or  other  related  aspects  of  its  decision  in 
this  proceeding.  The  Commission  has, 
however,  made  revisions  in  its  fourth 
finding  to  clarify  its  original  intent. 

Thirteen  comments  were  received. 
Seven  commenters  identified  various 
reasons  which  they  believed  argued 
against  the  finding.*  Six  commentors 
supported  the  finding.'  In  addition  to  the 
issues  on  which  the  Commission 
specifically  requested  comments,  some 
commentors  raised  additional  issues 
regarding  the  Commissions  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA). 

2.  Environmental  Aspects  of  Extended 
Storage  of  Spent  Fuel 

A.  Radiological  Consequences  of  Spent 
Fuel  Storage 

The  Commission's  proposed  fourth 
finding  stated: 

The  Commission  finds  reasonable 
assurance  that,  if  necessary,  spent  fuel  can 
be  stored  safely  without  significant 
environmental  effects  for  at  least  30  years 
beyond  the  expiration  of  reactor  operating 
liceosea  at  reactor  spent  fuel  storage  basins, 
or  at  either  onsite  or  offsite  independent 
spent  fuel  storage  installations. 

The  public  was  invited  to  submit 
additional  comments  on  the 
environmental  aspects  of  this  finding. 
Those  comments,  and  the  Commission's 
responses  to  them,  are  set  out  below. 


*  Department  of  Law  of  the  State  of  New  York. 
Marvin  \jf<m%.  Sierra  Club.  Safe  Haven.  Ltd.. 
Altomey  General  of  the  State  of  Minnesota. 
Department  of  justice  of  the  Slate  of  Wisconsin  and 
Natural  Resources  Defense  Council.  Inc 

•Scientists  and  Engineers  for  Secure  Energy.  Inc 
American  Institute  of  Chemical  EnRineers. 
American  Nuclear  Society.  Utility  Nuclear  Waste 
Management  Croup— Edison  Electnc  Institute,  and 
US.  Department  of  Energy. 


The  State  of  Minnesota 
("Minnesota"),  through  its  Attorney 
General,  and  the  Sierra  Club  believe 
that  an  event  at  the  spent  fuel  pool  for 
Prairie  Island  Nuclear  Generating 
Station  ("Prairie  Island")  indicates  that 
irradiated  spent  fuel  assemblies  are 
degrading  rapidly  with  time.  In 
December  1981,  during  a  fuel  transfer 
operation  at  Prairie  l3^and,  the  top 
nozzle  as.sembly  separated  from  the 
remainder  of  a  spent  fuel  assembly  due 
to  stress  corrosion  cracking  of  the  spent 
fuel  assembly  while  it  was  in  the  spent 
fuel  pool.  Minnesota  and  the  Sierra  Club 
acknowledge  that  this  separation  was 
an  isolated  event:  over  5.000  similar 
spent  fuel  assemblies  have  been  moved 
successfully  at  other  plants.  These 
commentors  also  acknowledge  that 
television  examination  showed  no 
corrosion  cracking  of  similarly  designed 
fuel  assemblies  at  other  nuclear  power 
plants:  Zion,  Trojan,  Kewanee  and  Point 
Beach.  They  also  acknowledge  that  even 
though  the  water  contaminant 
contributing  to  stress  corrosion  cracking 
has  never  been  identified,  the  possibility 
that  it  may  have  been  sulfates  has  led 
the  Commission  to  suggest  that  Prairie 
Island  monitor  the  sulfate  levels  of  its 
spent  fuel  pool. 

However,  the  Sierra  Club  contended  * 
that  the  NRC  staff  essentially  ignored 
the  opinion  of  Mr  Earl  J.  Brown,  an  NRC 
engineer,  that  sulfate  contamination  is  a 
generic  problem  at  Pressurized  Water 
Reactors  (PWRs).  The  Sierra  Club  also 
believes  that  television  inspection  of 
spent  fuel  assemblies  in  spent  fuel  pools 
cannot  reveal  the  initial  signs  of  stress 
corrosion  cracking.  For  these  reasons, 
the  Sieira  Club  and  Minnesota  believe 
that  there  is  no  assurance  that  spent  fuel 
can  be  stored  safely  in  spent  fuel  pools 
for  30  years  after  reactor  shut  down  or 
for  60  years  after  irradiation. 

The  NRC  investigated  the  Prairie 
Island  event  and  found  it  to  be  an 
isolated  event  without  generic  impact. 
The  staff  also  concluded  that  if  a  fuel 
assembly  were  to  drop  due  to  top  nozzle 
failures,  such  an  event  would  not  lead  to 
a  criticality  hazard  in  a  spent  fuel  pool 
and  that  such  an  accident  would  result 
in  radiation  levels  at  the  site  boundary 
well  within  the  limits  in  10  CFR  Pari  100. 
The  NRC  Staff  Assessment  Repori 
("SAR")  and  associated  memoranda. 


'Sierra  Club  also  slated  that  the  staff  did  not 
consider  an  Oak  Ridge  report  (ORNL  3684.  Nov. 
1964)  which  identified  water  vapor  as  contributing 
to  corrosion  of  the  type  of  steel  used  in  spent  fuel 
assemblies  That  report  is  not  germane  to  light 
water  reactor  fuel  because  it  addressed  the 
sensitization  of  stainless  steel  in  a  high  temperature 
gas  cooled  reactor  environment,  which  is  very 
different  from  the  environment  of  a  light  water 
reacloT.  Refer  to  the  discussion  in  Sec.  2.4A  of  the 
Appendix  to  the  Commission  s  decision. 


although  already  publicly  available  in 
the  Commission's  Public  Document 
Room,  have  been  added  to  the  docket  of 
this  proceeding.  That  SAR  concluded 
that  the  event  was  caused  by 
intergranular  stress-corrosion  cracking 
due  to  an  unidentified  corrodant 
temporarily  present  in  the  spent  fuel 
pool. 

As  for  the  Sierra  Club's  specific 
comments,  the  staff  recognized  that 
sulfate  contamination  was  suspected  to 
have  contributed  to  the  corrosion  and 
recommended  that  licensees 
administratively  control  sulfate  level 
concentrations  in  spent  fuel  pools.  Such 
monitoring  had  been  recommended  by 
Mr.  Brown  as  the  only  action  that  should 
be  taken  in  response  to  the  incident. 
Although  Mr  Brown  stated  that  in  his 
opinion  the  event  was  a  "potential" 
generic  issue  for  PWRs.  subsequent  staff 
investigation  revealed  that  the  event 
was  an  isolated  incident.  The  staff  also 
considered  the  properties  of  the  steel 
used  in  the  spent  fuel  assemblies  and 
acknowledged  that  they  could  have 
contributed  to  the  event.  However,  the 
absence  of  any  similar  events  for  5,000 
other  spent  fuel  assemblies  indicated 
that  the  type  of  steel  was  not  critical. 
Accordingly,  the  Commission  finds  no 
basis  for  reconsidering  the  Safety 
Assessment  Report's  finding  that  the 
Prairie  Island  event  was  an  isolated 
incident  and  recommendation  that 
sulfate  control  was  an  adequate 
response,  or  for  altering  its  conclusion 
concerning  the  potential  environmental 
impacts  of  stored  spent  fuel. 

Wisconsin.  Safe  Haven.  Ltd.  and 
NRDC  contended  that  the  environmental 
effects  of  extended  spent  fuel  storage 
are  site  specific  and  should  be 
considered  on  a  case-by-case  basis.' 
Safe  Haven  believes  that  the 
individuality  of  each  plant  and  its 
environmental  surroundings  necessitate 
separate  evaluations  of  extended 
storage  of  spent  fuel,  but  identified  no 
site-specific  factors  which  would  result 
in  significant  environmental  impacts. 
NRDC  listed  some  site  specific  factors: 
geology,  hydrology,  seismicity, 
ecological  factors  and  individual 
proposals  for  spent  fuel  management 
and  storage.  However,  NRDC  did  not 
suggest  how  these  factors  could  lead  to 
significant  site-specific  environmental 
impacts  that  would  preclude  the 


'Safe  Haven  also  suggested  that  a  full 
environmental  and  safety  review  should  accompany 
any  utility's  proposed  plans  submitted  pursuant  to 
10  CFR  50  (J  50  54(aa))  for  extended  storage  of  spent 
fuel.  The  Commission  will  treat  its  review  of  any 
such  utility  proposal  in  accordance  with  the 
established  procedures  for  considering  any 
application  for  a  license  amendment. 
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Commission  from  making  a  generic 
finding.  Similarly.  Wisconsin  listed  as 
relevant  factors  proximity  to  population 
centers,  highways,  geologic  faults,  dams, 
flood  plains  or  shorelines  affected  by 
erosion,  but  offered  no  suggestion  of 
how  these  factors  could  affect  the 
Commission's  generic  determination. 
For  example  there  has  been  no 
discussion  of  why  the  Commission's 
seismic  design  requirements,  though  site 
specific,  are  not  generically  adequate  to 
assure  that  spent  fuel  can  be  stored  for 
up  to  30  more  years  m  a  spent  fuel  pool 
designed  to  withstand  the  largest 
expected  earthquake  at  each  reactor 
site.  Mr.  Marvin  Lewis  contended  that 
the  fourth  finding  had  no  basis  because 
the  Commission  had  little  or  no 
experience  with  storing  spent  fuel  for  30 
years  or  with  storing  fuel  that  could  be 
up  to  70  years  old.  Mr.  Lewis  also 
asserted  that  the  pyrophoncity  of  the 
zircaloy  tubes  containing  spent  fuel  for 
30  years  presents  and  unknown  fire 
danger.  This  comment  is  based  on  a 
private  communication  to  Mr.  Lewis 
regarding  the  condition  of  the  spent  fuel 
at  Three  Mile  Island.  Unit  2.  By  the 
terms  of  that  letter,  any  fire  danger 
associated  with  pyrophoricity  of 
zircaloy  arises  from  the  accident 
conditions  at  TMI-2.  NRC  has 
previously  studied  the  effects  of  loss  of 
water  from  pools  on  the  temperature  of 
stored  spent  fuel  (NUREG/CR-0649, 
"Spent  Fuel  Heatup  Following  Loss  of 
Water  During  Storage"  [March,  1979]). 
While  this  study  noted  that  oxidation 
could  become  self-sustaining  for 
temperatures  in  the  neighborhood  of 
850-950*  C  (NUREG/CR-0649,  page  13), 
the  study  shows  that  such  oxidation  can 
only  occur  for  extreme  temperature 
conditions  and  for  spent  fuel  that  has 
been  stored  for  a  relatively  brief  storage 
period.  In  order  for  rapid  oxidation  to 
occur,  the  age  of  the  spent  fuel  (30,000 
MWD/MT  bumup)  would  have  to  be  in 
the  range  of  less  than  10  days  to  less 
than  two  years,  depending  on  the 
density  at  which  it  is  stored  (see  page 
55.  Figure  17  of  NUREG/CR-0649J, 
Moreover,  one  must  assume  a 
continuing  oxygen  supply  adequate  to 
sustain  the  oxidation.  Any  damaged 
spent  fuel  such  as  that  from  TMI-2, 
would  be  canned  to  avoid  particulate 
loss  and  would  have  already  aged 
several  years.  Neither  the  heat  load 
leading  to  temperatures  capable  of 
initiating  rapid  oxidation  nor  the 
presence  of  an  adequate  supply  of 
oxygen  to  sustain  a  pyrophoric  reaction 
would  seem  to  be  present  in  any  storage 
configuration  or  under  conditions  that 
would  receive  NRC  approval.  While  it  is 
correct  that  spent  fuel  has  not  been 


stored  for  over  30  years,  the  record 
shows  that  utilities  have  successfully 
stored  spent  fuel  for  over  20  years,  and 
that  there  are  no  known  physical 
processes  which  would  indicate  that  it  is 
impractical  to  extrapolate  that 
experience  to  make  predictions  about 
the  behavior  of  spent  fuel  for  70  years  of 
storage. 

The  Utility  Nuclear  Waste 
Management  Group — Edison  Electric 
Institute  and  the  U.S.  Department  of 
Energy  referred  to  several  documents  in 
the  record  which  show  that  the 
relatively  low  energy  content  of  spent 
fuel  and  the  relatively  benign  static 
environment  of  spent  fuel  storage  render 
insignificant  the  radiologic  impacts 
arising  from  extended  storage  of  spent 
fuel.  As  discussed  in  more  detail  below, 
these  documents  also  show  that  there 
are  no  significant  non-radiologic 
environmental  impacts  arising  from  such 
extended  storage.  Under  these 
circumstances,  the  Commission  finds 
that  it  has  sufficient  experience  with 
spent  fuel  storage  to  predict  spent  fuel 
behavior  during  70  years  of  storage  and 
to  find  that  such  storage  will  not  result 
in  significant  environment  efTects. 

B.  Non-Radiological  Consequences  of 
Spent  Fuel  Storage 

The  Commission's  fourth  finding 
rested  in  part  on  the  Commission's 
determination  that  there  are  no 
significant  non-radiological 
consequences  due  to  the  extended 
storage  of  spent  fuel  which  could 
adversely  affect  the  environment.  The 
public  was  invited  to  ccmment  also  on 
this  finding  and  to  provide  a  detailed 
discussion  of  any  such  environmental 
impacts.  Mr.  Mar\in  Lewis  asserted  that 
the  continuous  storage  of  spent  fuel 
under  water  for  30  years  or  more 
requires  unprecedented  institutional 
guarantees  He  also  noted  that  there  had 
been  no  consideration  of  financial, 
economic  and  security  implications  of 
storage  for  30  or  more  years.  Mr.  Lewis 
did  not  expand  upon  these  assertions  to 
explain  how  they  would  result  in 
significant  non-radiological 
environmental  consequences.  In  any 
event,  the  more  than  twenty  years  of 
experience  with  storing  spent  fuel 
demonstrates  that  storage  of  spent  fuel 
for  30  years  or  more  does  not  require 
unprecedented  institutional  guarantees 
or  raise  unique  questions  regarding 
finances,  economics  or  the  security  of 
extended  spent  fuel  storage.  Further,  the 
Commission  will  require  all  reactor 
licensees.  5  years  before  expiration  of 
their  operating  license  to  provide  a  plan 
for  managing  the  spent  fuel  prior  to 
disposal.  Moreover,  the  record 


documents  referred  to  by  U.N'WMG-EEl, 
DOE  and  AIF  show  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  extended  storage  of  spent  fuels.  The 
am.ount  of  heat  given  off  by  spent  fuel 
decreases  with  time  as  the  fuel  ages  and 
decays  radioactively.  No  additional  land 
needs  to  be  devoted  to  storage  facilities 
because  reactor  sites  have  adequate 
space  for  additional  spent  fuel  pools  or 
dry  storage  installations.  The  additional 
energy  and  water  needed  to  maintain 
spent  fuel  storage  is  also 
environmentally  insignificant.  No 
commentor  has  challenged  these 
assessments  of  environmental  impacts 
and  the  Commission  has  no  reason  to 
question  their  validity.  Under  these 
circumstances,  the  Commission  has  no 
reason  to  reassess  its  prior 
determination  that  extended  storage  of 
spent  fuel  will  present  no  significant 
non-radiological  consequences  which 
could  adversely  affect  the  environment. 

3.  Commission  Compliance  With  NEPA 

Several  participants  challenged  the 
Commission's  compliance  with  NEPA. 
The  States  of  New  York  ("New  York") 
and  Wisconsin  contend  ihaX  since  its 
inception,  this  proceeding  has  focused 
on  the  availability  and  safety  of  spent 
fuel  storage,  and  has  been  conducted 
outside  the  scope  of  NEPA.  New  York 
supports  this  contention  with  the 
following  quote  from  the  First 
Prehearing  Conference  Order  (February 
1,  1980): 

This  rulemaking  proceeding  does  not 
involve  a  major  federal  action  having  a 
significant  impact  on  the  environment  and 
consequently  an  enviroiuneotal  unpad 
statement  ii  not  required  by  NEPA  .  .  . 

New  York  asserts  that  this  statement 
caused  the  participants  not  to  consider 
NTiPA  in  their  filings.  Accordingly,  New 
York  believes  that  the  Commission 
cannot  now  transform  the  Waste 
Confidence  Proceeding  into  a  NEPA 
proceeding.  In  New  York's  view,  joined 
by  the  Natural  Resources  Defense 
Council,  Inc.  ("NEDC").  NTPA  required 
the  Commission  to  prepare  an 
environmental  impact  statement  ("EIS") 
or  environmental  assessment  to 
consider  the  environmental  impacts  of 
spent-fuel  storage  at  reactor  sites 
beyond  the  expiration  dates  of  reactor 
licenses.  The  Utility  Nuclear  Waste 
Management  Group-Edison  Electric 
Institute  TUNWMG-EEI")  believes  that 
it  has  been  clear  from  the  outset  of  this 
proceeding  that  the  Commission 
intended  to  develop  environmental 
regulations  appropriate  to  the  issues 
considered  here.  UNWMG-EEI  cites 
several  factors  in  support  of  its  position; 
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(1)  this  proceeding  was  the  direct 
outgrowth  of  a  NEPA  case,  Minnesota  v. 
\'RC.  602  F.2d  412  (D.C.  Cir.  1979):  (2) 
the  Notice  of  Proposed  Rulemaking 
explicitly  stated  a  Commission  intent  to 
deal  with  environmental  aspects  of 
spent  fuel  storage:  (3)  the  proceeding 
was  docketed  under  Part  51,  the 
Commission's  regulations  implementing 
NEPA;  (4)  the  Commission  stated  that  it 
would  draw  on  the  record  of  the 
rulemaking  on  environmental  impact  of 
the  nuclear  fuel  cycle  (Table  S-3)  and 
included  in  the  NRC  Data  Bank  for  this 
proceedmg  sources  of  information  on 
the  environmental  impacts  of  spent  fuel 
storage:  and  (5)  several  participants 
included  in  their  statements  information 
pertaining  to  the  environmental  impacts 
of  spent  fuel  storage. 

The  Commission  believes  that  from 
the  very  beginning  of  this  proceeding, 
participants  were  on  notice  that 
environmental  aspects  of  spent  fuel 
storage  were  under  consideration.  The 
notice  initiating  this  proceeding  stated, 
in  pertinent  part: 

If  the  Commission  finds  reasonable 
assurance  that  safe,  off-site  disposal  for 
radioactive  wastes  from  licensed  facilities 
will  be  available  prior  to  expiration  of  the 
fd.-ilities'  licenses,  it  will  prcmulfiate  a  final 
rule  providing  that  the  environwentcl  and 
safety  impHcaiions  of  continued  on-site 
storage  after  the  termination  of  licenses  need 
not  be  considered  in  individual  licensing 
proceedings.  In  the  event  the  Commission 
determines  that  on-site  storage  after  license 
expiration  may  be  necessary  or  appropriate, 
it  will  issue  a  proposed  rule  providing  how 
the!  question  will  be  addressed. 
*  *  •  •  • 

Based  on  the  material  received  in  this 
proceeding  and  on  any  other  relevant 
information  properly  available  to  it.  the 
Commission  will  publish  a  proposed  or  final 
rule  in  the  Federal  Register.  Any  such  final 
rule  will  be  effective  thirty  days  after 
publication. 

44  FR  61372,  61273-61374  (1979).  (Emphasis 
supplied). 

It  is  clear  from  this  notice  that  if  the 
Commission  found  that  onsite  storage 
after  termination  of  reactor  operating 
licenses  would  be  necessary  or 
appropriate,  then  it  would  propose  a 
rule  for  dealing  with  the  question  of 
environmental  and  safety  im.plications 
of  continued  onsite  storage.  New  York  s 
reference  to  the  statement  in  the  First 
Prehearing  Conference  Order  is 
inapposite.  That  statement  addressed 
the  issue  of  whether  a  decision  in  this 
proceeding  would  be  a  proposal  for 
major  federal  action  having  significant 
impact  on  the  environment  so  as  to 
require  an  EIS.  The  Presiding  Officer 
found  that  the  decision  itself  would  not 
require  an  EIS.  His  decision  in  no  way 
implied  a  change  in  the  scope  of  the 


proceeding  as  announced  in  the  notice 
initiating  it. 

There  is  also  nothing  about  the 
Commission's  fourth  finding  which 
requires  an  BIS.  Neither  New  York  nor 
NRDC  has  explained  how  this  finding  is 
a  m.ajor  federal  action  having  a 
significant  impact  on  the  human 
environment.  The  finding  provides  a 
basis  for  a  rije  that  provides  that 
environmental  impacts  from  extended 
storage  of  spent  fuel  are  so  insignificant 
as  not  to  be  required  to  be  included  in 
an  impact  statement.  The  validity  of 
such  a  rule  depends  on  the  procedures 
used  to  promulgate  it  and  the  record 
supporting  it.  An  EIS  is  not  required 
because  such  a  rule  itself  has  no 
environmental  impacts,  significant  or 
otherwise. 'To  require  an  EIS  here 
would  be  essentially  to  require  an  EIS  to 
show  that  no  EIS  is  required.  Clearly 
such  a  result  would  be  incorrect. 
Accordingly,  the  Commission  finds  that 
NEPA  does  not  require  an  EIS  to  support 
the  fourth  finding. 

4.  List  of  Respondents 

Respondents  to  the  Commission's 
November  3. 1983  Order  (48  FR  50746) 
To  Reopen  the  Period  for  Limited 
Comment  on  the  Environmental  Aspects 
of  the  Commission's  Fourth  Finding  in 
the  Waste  Confidence  Proceeding 

1.  Attorney  General  of  the  State  of 
New  York  (N.Y.) 

2.  Marvin  Lewis  (Lewis) 

3.  Sierra  Club  Radioactive  Waste 
Campaign  (Sierra) 

4.  Scientists  and  Engineers  for  Secure 
Energy,  Inc.  (SE2) 

5.  Safe  Haven,  Ltd.  (S.H.) 

6.  American  Institute  of  Chemical 
Engineers  (AICE) 

7.  Atomic  Industrial  Forum,  Inc.  (AIF) 

8.  Utility  Nuclear  Waste  Management 
Group — Edison  Electric  Institute 
(UNWMG-EEI) 

9.  Natural  Resources  Defense  Council, 
Inc.  (NRDC) 

10.  Attorney  General  of  the  State  of 
Wisconsin  (Wis.) 

11.  U.S.  Department  of  Energy  (DOE) 

12.  American  Nuclear  Society  (ANS) 

13.  Attorney  General  of  the  State  of 
Minnesota  (Minn.) 

Appendix— Rationale  for  Commission 
Findings  in  the  Matter  of  the  Waste 
Confidence  Proceeding 
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B. 


1.0    Introduction 

The  rationale  for  the  five  Commission 
findings  resulting  from  the  Waste 
Confidence  proceeding  is  summarized 
below.  This  rationale  is  based 
principally  on  the  record  of  the 
proceeding  which  includes  participants' 
position  statements,  cross-statements, 
pre-hearing  and  oral  statements  (in  the 
discussion  below,  the  participants  are 
identified  by  the  citations  defined  in  the 
Reference  Notation  at  the  end  of  this 
document).  The  Commission  also  relied 
on  the  provisions  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA),  and  other 
substantive  material  not  originally 
included  in  the  record  relating  to  the 
discussion  of  the  safety  of  dry  storage  of 
spent  nuclear  fuel  in  the  Commission's 
Fourth  Finding:  the  NWPA  and  the  dry 
storage  material  have  now  been 
incorporated  into  the  record  along  with 
the  relevant  comments  of  participants  in 
this  proceeding. 

The  Commission  notes  that  two 
relevant  developments  have  occurred 
subsequent  to  the  closing  of  the  record 
in  the  Waste  Confidence  proceeding. 
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They  are  the  publication  of  DOE's  draft 
Mission  Plan  for  the  Civilian 
Radioactive  Waite  Management 
Prijgram  (April,  1984)  and  the 
Commission's  concurrence  in  EKDE's 
General  Guidelines  for  Recommendation 
of  Sites  for  Nuclear  Waste  Repositories 
duly  3,  1984).  These  developments  are  a 
matter  of  pubhc  record,  and  in  the  case 
of  the  Commission's  concurrence  was 
the  conclusion  of  a  separate  public 
proceeding.  The  Commission  has 
considered  the  effects  of  these 
developments  on  its  previously 
announced  decision  in  this  proceeding 
and  determined  that  these  developments 
do  not  substantially  modify  the 
Commission's  previous  conclusions. 

2.0  Rationale  for  Commission  Findings 

2. 1  First  Commission  Finding 

The  Commission  findsreasonoble 
assurance  that  safe  disposal  of 
radioactive  waste  and  spent  fuel  in  a 
mined  geologic  repository  is  technically 
feasible. 

The  Commission  finds  that  safe 
disposal  of  high-level  radioactive  waste 
and  spent  fuel  is  technically  possible 
and  that  it  is  achievable  using  existing 
technology.  Although  a  repository  has 
not  yet  been  constructed  and  its  safety 
and  environmental  acceptability 
demonstrated,  no  fundamental 
breakthrough  in  science  or  technology  is 
needed  to  implement  a  successful  waste 
disposal  program.  Those  participants 
who  questioned  the  availablity  of  a 
repository  did  not  contend  that 
fundamental  scientific  breakthroughs 
were  required,  but  questioned  whether 
technical  problems  could  be  resolved  in 
a  timely  manner.  The  record  supports 
the  conclusion  that  the  safe  disposal  of 
high  level  radioactive  waste  and  spent 
nuclear  fuel  from  licensed  facilities  can 
be  accomplished. 

The  Department  of  Energy's  (DOE) 
position  is  that  disposal  in  mined 
geologic  repositories  can  meet  the  goal 
of  providing  safe  and  effective  isolation 
of  radionuclides  from  the  environment 
(DOE  PHS  pp.  2.  4;  Tr.  p.  11).  A  number 
of  participants  stated  that  waste 
containment  and  isolation  from  the 
biosphere  are  scientificallv  feasible 
(USGS  PS  p.  4.  NRDC  PS  p.  9;  UNWMG- 
EEI  PS,  Doc.  1  p.  22,  Doc.  II  p.  11-6; 
Consolidated  Industry  Group  Tr.  p.  16; 
Consolidated  States  Group  Tr.  p.  98). 
This  view  is  consistent  with  the 
conclusions  of  the  Report  to  the 
American  Physical  Society  by  the  Study 
Group  on  Nuclear  Fuel  Cycles  and 
Waste  Management  (Rev.  Mod.  Phys.. 
Vol.  50.  No.  1.  Pt.  II.  p.  S6.  Jan.  1980)  and 
the  Report  to  the  President  of  the 
Intcrogency  Review  Group  on  Nuclear 


Waste  Management  (Final  Report. 
March,  1979,  p.  38). 

The  conclusion  that  safe  radioactive 
waste  disposal  is  technically  feasible  is 
based  on  consideration  of  the  basic 
features  of  repository  design  and  the 
problems  to  be  solved  in  developing  the 
final  design.  A  mined  geologic 
repository  for  disposal  of  high-level' 
radioactive  waste,  as  developed  during 
the  past  three  decades,  will  be  based  on 
application  of  the  multi-barrier  approach 
for  isolation  of  radionuclides.  The  high- 
level  radioactive  waste  or  spent  fuel  is 
to  be  contained  in  a  sealed  package  and 
eny  leakage  from  the  package  is  to  be 
retarded  from  migrating  to  the  biosphere 
by  engineered  barriers.  These 
engineered  barriers  include  backfilling 
and  sealing  of  the  drifts  and  shafts  of 
the  minedlrepository.  We  believe  that 
the  isolation  capability  and  long-term 
stability  of  the  geologic  setting  provide  a 
final  barrier  to  migration  to  the 
biosphere. 

The  selection  of  a  suitable  geologic 
setting  is  one  of  the  key  technical 
problems  which  DOE  must  solve.  Other 
problems  include  development  of  waste 
packages  that  can  contain  the  waste 
until  the  fission  product  hazard  is 
greatly  reduced  and  engineered  barriers 
that  can  effectively  retard  migration  of 
radionuclides  out  of  the  repository.  The 
Commission  recognizes  that  these  three 
problems  are  not  only  the  ones  which 
DOE's  program  must  solve,  but  they  are 
critical  components  of  the  multi-barrier 
approach  for  nuclear  waste  isolation. 
Much  of  the  discussion  in  this 
proceeding  has  focused  on  these 
problems.  We  have  reviewed  each  of 
these  issues  and  have  concluded  that 
they  do  not  present  an  insoluble 
problem  which  will  prevent  safe 
disposal  of  radioactive  waste  and  spent 
fuel. 

A.  The  Identification  of  Acceptable  Sites 

There  is  general  agreement  among  the 
participants  that  the  period  during 
which  the  wastes  must  be  isolated  from 
the  biosphere  is  at  least  several  millenia 
and  that  such  prolonged  isolation  can  be 
achieved  in  a  deep  mined  respository 
provided  the  geologic  setting  is  suitable. 
The  geologic  setting  is  the  "final" 
isolating  barrier.  If  the  waste  package 
and  engineered  barriers  fail  to  perform 
as  expected,  the  geologic  barrier  must 
prevent  harmful  quantities  of 
radioactive  materials  from  entering  the 
human  environment. 

The  Commission  believes  that 
technically  acceptable  sites  exist  and 
can  be  identified.  In  many  locations  in 
the  continental  United  States  there  are 
geologic  media  potentially  suitable  for  a 
waste  repository.  These  media  occur  in 


large,  relatively  iKnnogeneous  snd 
unfaulted  formatioin  and  have 
properties  [e^.  mechanical  strength, 
thermal  atability.  impermeabiiit  j  to 
water  wkidi  cpialify  them  as  potential 
host  rocks  for  radioactive  wastes.  The 
potential  host  rocks  inciude  those  being 
investigated  by  DOE — that  is.  domed 
salt,  bedded  salt.  tuff,  basalt,  graaite. 
and  shale  [DOE  PS  pp.  iI-70  to  Il^M-V 
Thousands  of  sqaare  miles  of  the  United 
States  are  underiain  with  ionnatioas 
containing  extennve  masses  of  suc^ 
potential  host  rocks.  Moreover,  more 
than  one-half  of  the  United  States  is 
underlain  with  rock  that  has  been  stable 
against  significant  deformation  and 
disruption  for  over  ten  million  years. 
The  potential  sites  being  investigated  by 
DOE  are  in  regions  of  relative  tectonic 
stability  (USGS  PS  pp.  19.  23.  24.  25.  26. 
28;  Tr.  p.  236). 

Host  rock  suitability  and  formation 
stabibty  are  not  the  only  relevant 
technical  factors  to  be  considered  in 
repository  site  selection.  Geohydrologic 
conditions — particularly  the  absence  of 
significant  groundwater  flow  from  the 
repository  to  the  biosphere — must  be 
fa\T)rable  for  effective  isolatioD  of  the 
wastes  (USGS  PS  p.  11).  DOE's 
investigations  reveal  that  the  hydrologic 
characteristics  of  a  major  portion  of  the 
sites  underlain  with  stable  formations  of 
potential  host  rock  appear  to  be  suitable 
for  repository  location  (Tr  p.  236:  DOE 
PS  p.  U-77]. 

These  general  conclusions  about  the 
extent  of  potential  repository  sites  are 
based  on  the  results  of  DOE's  site 
exploration  program  (DOE  PS  Appendix 
B)  and  the  extensive  body  of  earth- 
sciences  information  available  at  the 
United  States  Geological  Survey — the 
Federal  agency  pnncipaliy  concerned 
with  earth-sciences  issues  and.  under  a 
DOE-USGS  Memorandum  of 
Understanding,  a  primary  source  of 
geologic,  hydrologic  and  mineral 
resource  data  for  the  .National  Waste 
Terminal  Storage  program  (USGS  PS  p.  2 
and  Appendix  A;  DOE  PS  p.  10-44). 

DOE's  site  exploration  efforts  are 
focused  on  four  host  rocks  (domed  salt, 
bedded  salt,  basalt,  and  tuff)  in  six 
regions  (Gulf  interior,  Paradox  Basin, 
Permian  Basin.  Salina  Basin.  DOE 
Hanford  Site.  DOE  Nevada  Test  Site) 
(DOE  PS  Appendix  B).  Although 
investigations  of  granite  sites  in  the  U.S. 
have  been  limited.  DOE  is  developing 
data  on  the  potential  of  granite  as  a  host 
rock  in  collaboration  with  foreign 
investors.  A  Swedish-Amencan 
cooperative  program  (DOE's  Lawrence 
Berkeley  Laboratory  is  the  VS.  principal 
in  the  program]  has  involved  a  series  of 
in  situ  tests  in  a  granite  formation 
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conducted  at  the  Stripa  mine  in  Sweden. 
The  investigations  included 
determinations  of  thermally  induced 
stresses  and  deformations  in  the  granite 
rock  mass.  Another  cooperative  study  at 
Studsvik  in  Sweden  involved 
experiments  in  nuclide  migration  in 
fractured  subsurface  crystalline  rocks 
(DOE  PS  p.  11-258). 

Some  participants  objected  to  the  fact 
that  most  of  DOE's  site  exploration 
involved  federally-owned  or  -controlled 
areas,  arguing  that  this  would  result  in 
ijinoring  sites  that  were  technically 
better  (NRDC  PS  p.  17;  Tr.  p.  206).  This 
objection,  apparently  based  on  the 
assumption  that  Federal  lands 
investigated  were  hmited  in  area  and 
geologic  diversity,  is  not  supported  by 
the  record.  The  Federal  lands  being 
investigated  by  DOE  are  extensive  and 
geologically  diverse;  moreover,  they  are 
more  readily  accessible  to  DOE  and 
some  of  them,  such  as  Nevada  Test  Site, 
have  been  previously  subjected  to 
extensive  geologic  assessment.  These 
latter  factors  are  significant  advantages 
(DOE  PS  Appendix  B;  UNWMG-EEI  CS 
p.  IV.  B-4).  Although,  as  the  United 
States  Geological  Survey  pointed  out. 
there  may  be  advantages  from  a  purely 
earth-science  viewpoint  in  examining  all 
parts  of  the  country  for  their  potential  as 
repositories,  time  and  resource 
Hmitations  require  that  site  exploration 
efforts  be  concentrated  in  limited 
regions  fairly  early  so  that  detailed  site- 
specific  characterization  efforts  can  be 
undertaken  in  a  timely  way  (USGS  PS  p 
17). 

A  specific  site  has  not  yet  been 
identified  as  technically  acceptable,  and 
investigations  of  potential  sites  have 
shown  some  to  be  unsuitable.  This  does 
not  necessarily  mean  that  DOE's  site 
selection  program  will  be  unsuccessful 
in  identifying  technically  acceptable 
sites.  The  elimination  of  some  sites  is  to 
be  expected  in  a  pursuit  of  the  site 
selection  program  and  is  not,  as  some 
participants  implied,  an  indication  that 
suitable  sites  cannot  ultimately  be 
found. 

Although  the  record  of  this  proceeding 
does  not  show  that  DOE  has  progressed 
far  enough  in  site  characterization  to 
confirm  the  existence  of  an  acceptable 
site,  the  record  does  indicate  that  DOE's 
site  characterization  and  selection 
program  is  technically  sound.  The  data 
obtained  in  each  stage  of  the  screening 
process  are  analyzed  and  compared 
against  criteria  that  must  be  satisfied  for 
adequate  performance  of  the  total 
isolation  system.  DOE's  program  is 
providing  information  on  site 
characteristics  at  a  sufficiently  large 
number  and  variety  of  sites  and  geologic 


media  to  support  the  expectation  that 
one  or  more  technically  acceptable  sites 
will  be  identified  (DOE  PS  pp.  Ill-a  to 
III-24;  CS  p.  11-140).  As  discussed  above, 
DOE's  site  screening  efforts  have 
concentrated  on  a  diverse  set  of 
potentially  suitable  geologic  media  and 
are  directed  to  an  examination  of  large 
areas  of  the  country  on  both  federally- 
owned  and  non-federal  lands  (USGS  PS 
p.  17). 

The  technology  for  site  identification 
is  particularly  well-advanced 
(UNWMG-EEI  PS  p.  III-A-b79).  The 
record  describes  numerous  site 
characterization  techniques,  both 
remote  sensing  and  in-situ.  which  are 
being  used  to  evaluate  sites  (DOE  PS  pp. 
11-64  to  11-103).  The  location  and 
demonstration  of  acceptability  of 
repository  sites  are  problems  which  can 
be  solved  by  the  investigative  and 
analytical  methods  now  available  (AEG 
PS  p.  1).  Site  selection  criteria  are  being 
refined  (DOE  PS  pp.  11-80  to  11-83;  48  PR 
5671,  February  7. 1983)  and  the 
technology  exists  for  site 
characterization  (DOE  PS  pp.  11-84  to  II- 
103).  Areas  have  been  found  where  most 
natural  geologic  and  hydrologic 
processes  operate  at  rates  favorable  to 
long-term  containment  in  a  mined 
repository  (DOE  PS  p.  11-128; 
Consolidated  Industry  Group  PHS  p.  9). 

The  Commission  recognizes  that  there 
are  gaps  in  the  current  state  of 
knowledge  about  potential  repository 
sites  and  geologic  media,  and  about 
geochemical  processes  which  affect 
radionuclide  migration  (e.g.,  CEC  PS  pp. 

17.  54;  NRDC  PS  pp.  18,  50,  64;  NY  pp.  38, 
80;  USGS  CS  pp.  5.  6).  The  gaps  include 
a  lack  of  a  detailed  understanding  of 
such  relevant  processes  as  sorption  of 
radionuclide-bearing  molecules  by  the 
geologic  media,  leaching  of  the  wastes 
by  groundwater,  and  radionuclide 
migration  through  subsurface 
formations.  Some  participants  contend 
that  these  gaps  and  uncertainties  in 
knowledge  make  it  difficult  to  predict  on 
the  basis  of  any  effort  less  than  a 
detailed  on-sife  investigation  whether  a 
candidate  repository  site  will  be 
technically  suitable  (e.g.,  NRDC  PS  pp. 

18,  50.  53;  ECNP  PS  pp.  3,  4:  NECNP  PS 
pp.  20,  21,  22). 

The  Commission  recognizes  that 
detailed  site  characterization  is 
necessary  to  confirm  that  a  proposed 
site  is  indeed  suitable.  The  Commission 
does  not  believe,  however,  that  all 
uncertainties  must  be  resolved  as  a  pre- 
condition to  repository  development. 
The  performance  of  a  repository  may  be 
bounded  by  using  conservative  values 
for  controlling  parameters,  such  as 
waste  form  solubility,  ground  water 


travel  time  and  retardation  of 
radionuclides.  Furthermore,  bounding 
analyses  can  be  useful  to  take  residual 
gHps  in  knowledge  and  uncertainties 
into  account.  If  it  can  be  established  that 
a  repository  can  perform  its  isolation 
function  using  estabhshed,  conservative 
values  for  the  controlling  parameters, 
then  it  is  not  necessary  to  resolve 
uncertainties  in  the  range  of  value  these 
parameters  may  exhibit  (DOE  CS  pp.  li- 
es, 11-84,  11-130,  III-9,  III-12). 

The  statements  of  those  participants 
who  are  pessimistic  about  timely 
accomplishment  of  disposal  tend  to 
assign  equal  importance  to  all  areas  of 
uncertainty.  Hence,  they  contain  few 
attempts  to  assess  the  consequences  of 
gaps  in  knowledge  or  to  project  the 
benefits  of  expected  results  from 
ongoing  research  and  development 
efforts.  It  is  the  Commission's  belief  that 
the  waste  isolation  system  elements  are 
adequately  understood  so  that  major 
unforeseen  surprises  in  results  of 
research  and  development  are  highly 
unlikely.  This  view  is  supported  by 
USGS  (USGS  CS  pp.  1-2). 

A  further  concern  of  some 
participants  is  that,  even  if  DOE  were  to 
identify  a  potentially  acceptable 
repository  site,  the  in-situ  testing 
required  to  determine  acceptability 
would  breach  the  integrity  of  the 
candidate  site  (NY  PS  pp.  59,  63-65).  If, 
for  example,  boreholes  essential  to 
characterize  a  potential  site  result  in 
penetration  of  aquifers  which  are  not 
amenable  to  effective  sealing,  this  might 
make  the  site  unacceptable  (DOE  PS  pp. 
11-161  to  11-164).  However,  no 
persuasive  evidence  was  presented  in 
the  record  to  support  the  position  that 
in-situ  tests  for  site  characterization 
work  are  likely  to  compromise  the 
integrity  of  candidate  sites.  The 
Commission  believes  that  in-situ  tests 
can  be  successfully  accomplished 
without  adversely  affecting  site  integrity 
for  the  following  reasons.  Many  non- 
destructive remote  sensing  methods  are 
available  for  determining  site 
characteristics.  Further,  boreholes  can 
be  located  in  shafts  or  pillars  of  the 
future  repository  to  minimize  the 
possibility  of  leakage  through  them. 

As  discussed  later,  borehole  sealing 
methods  are  expected  to  be  adequate. 
The  number  of  boreholes  necessary  to 
adequately  characterize  a  site  can  be 
minimized  by  careful  planning  and  by 
use  of  remote  sensing  methods  in 
conjunction  with  the  drilling  program 
(DOE  PS  pp.  11-84  to  11-103, 11-181). 
Finally,  the  Commission  believes  that  if 
a  site  is  found  to  be  sufficiently 
sensitive  to  the  testing  program  so  that 
its  integrity  would  be  destroyed,  then 
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that  site  would  necessarily  be  found 
unacceptable. 

In  summary,  the  Commission  believes 
that  technically  acceptable  sites  for 
disposal  of  radioactive  waste  and  spent 
fuel  exist  and  can  be  found.  There  are  a 
number  of  suitable  host  rock  type  to 
select  from;  many  areas  are  underlain 
with  massive,  stable  formations 
containing  these  host  rocks;  the  areas 
being  investigated  hy  DOE  contain  such 
rock  formations;  and  the  uncertainties  in 
knowledge  of  the  earth  and  material 
sciences  relevant  to  the  identification  of 
an  acceptable  repository  site  are  not 
fundamental  uncertainties  that  would 
prevent  the  identification  of  technically 
acceptable  sites.  Further,  in-situ  testing 
required  to  characterize  a  candidate  site 
would  not  necessarily  compromise  its 
integrity. 

B.  The  Development  of  Effective  Waste 
Packages 

1.  Waste  Package  Considerations.  An 
important  technical  aspect  of  safe  waste 
disposal  is  to  assure  that  the  waste  form 
and  the  balance  of  the  waste  package, 
including  the  primary  container  and 
ancillary  enclosures,  are  capable  of 
containing  the  radioactivity  for  a  time 
sufficient  for  the  hazard  from  fission- 
product  activity  to  be  significantly 
reduced  [e.g.,  DOE  PS  p.  11-8).  Decay 
heat,  groundwater  and  nuclear  radiation 
could  cause  the  waste  package 
components  to  interact  with  each  other 
or  with  the  host  rock  materials  in  such  a 
way  as  to  degrade  the  ability  of  the 
•package  to  contain  the  radionuclides. 
These  items  are  discussed  below. 

To  assure  long-term  containment, 
DOE's  conceptual  design  of  a  waste 
package  is  based  on  a  defense-in-depth 
approach  and  involves  a  number  of 
components  including  spent  fuel. 
stabilizer  (or  filler),  waste  canister, 
overpack,  and  an  emplacement  hole 
sleeve.  The  stabilizer  is  intended  to 
improve  heat  transfer  from  the  spent 
fuel,  to  provide  mechanical  resistance  to 
possible  canister  collapse  caused  by 
lithostatic  pressure,  and  to  act  as  a 
corrosion-resistant  barrier  between  the 
spent  fuel  and  the  canister.  Selection  of 
canister  overpack  and  emplacement 
hole  sleeve  materials  will  be  based  on 
tests  of  their  chemical  and  physical 
integrity  at  various  temperatures  and 
levels  of  radiation  and  under  various 
conditions  of  groundwater  chemistry,  as 
well  as  tests  of  their  compatibility  with 
each  other  and  with  the  host  rock 
materials  under  repository  conditions. 
The  canister,  overpack,  and  sleeve 
should  constitute  relatively 
impermeable  elements  of  the  waste 
package.  A  variety  of  candidate 
materials  is  being  considered  for  these 


elements.  The  various  waste  package 
components  are  to  be  combined  in  a 
conservative  design  that  will 
compensate  for  the  overall  technical 
uncertainties  in  containment  capability. 
The  requirement  for  retrievability  during 
some  specified  period  after 
emplacement  places  conditions  (e.g., 
ruggedness)  on  waste  package  design 
which  are  added  factors  to  be 
considered  in  its  development  (DOE  PS 
p.  11-129  to  11-152,  11-282). 

It  is  apparent  from  the  foregoing  that 
the  development  of  an  effective  waste 
package  depends  on  obtaining 
engineering  data  on  those  materials  that 
appear  to  be  promising  candidates  for 
package  components.  DOE  is  studying 
over  28  candidate  materials  for  canisters 
and  overpack  (DOE  PS  p.  11-143).  The 
DOE  evaluation  program  indicates  that 
many  of  these  materials  are  promising. 
For  example,  iron  alloys  have 
demonstrated  long  term  durability  (DOE 
PS  p.  11-144,  Reference  383),  and 
titanium  alloys  and  nickel  alloys  show 
high  resistance  to  corrosion  (DOE  PS  p 
11-144,  Refs.  315,  338.  342).  Ceramics  are 
resistant  to  chemical  degradation  and 
have  many  other  desirable  properties 
(DOE  PS  p.  n-145,  Refs.  337,  347,  348  and 
349).  Preliminary  analysis  indicates  that 
Biild  steel  canisters  with  an  appropriate 
backfill  material  would  be  a  feasible 
waste  package  for  either  a  salt  or  hard 
rock  repository.  For  more  demanding 
requirements,  such  as  brine 
applications,  the  alloys  of  titanium, 
zirconium  or  nickel  appear  to  represent 
alternate  choices  (DOE  PS  p.  11-150, 
Refs.  337.  382).  The  DOE  program  also 
includes  experimental  studies  of  the 
release  of  radioisotopes  from  spent  fuel 
exposed  to  simulated  repository 
conditions  (e.g.,  salt  brine  and  fresh 
water  with  varying  dissolved  oxygen 
content).  The  studies  are  being 
conducted  under  temperature  and 
pressure  conditions  that  bound  and 
exceed  repository  conditions  (EKDE  PS 
pp.  11-139  to  11-141). 

Not  all  participants  were  optimistic 
about  waste  package  development.  One 
participant  asserted  that  in  spite  of 
DOE's  efforts  to  develop  a  package  that 
would  remain  inert  and  stable  under 
repository  conditions,  none  had  yet  been 
found  and  the  DOE  program  would  not 
succeed  in  finding  one  (NRDC  PS  p.  46). 
Other  participants  pointed  to  the  hmits 
of  present  knowledge,  particularly  about 
the  leaching  of  radioisotopes  from  spent 
fuel  in  a  groundwater  environment,  and     ■ 
concluded  that  it  is  not  possible  to  select 
a  waste  form  which  will  prevent 
radioisotopes  from  migrating  to  the 
biosphere  (e.g.,  CEC  PS  p.  51).  They  also 
pointed  out  that  chemical  and  physical 


properties  of  spent  fuel  varied  widely 
and  depended  on  bumup,  location 
within  the  reactor  core,  age,  and 
physical  integrity;  design  of  a  system  of 
barriers  to  accommodate  this 
heterogeneity  within  the  context  of  a 
given  geohydrologic  environment  would 
be  a  major  undertaking  (NY  PS  p.  83). 

The  Commission  recognizes  the 
difficulties  which  must  be  overcome  in 
developing  a  suitable  waste  package.  A 
large  body  of  experimental  data  must  be 
accumulated  and  applied  to  a  variety  of 
candidate  arrangements  of  waste 
package  components.  Suitably 
conservative  assumptions  must  be 
postulated  to  define  the  repository 
conditions.  Data  from  experiments  of 
relatively  short  duration  have  to  be  used 
to  predict  behavior  for  much  longer 
periods.  It  is  common  practice  in 
materials  research  to  perform  short- 
duration  experiments  under  physical  or 
chemical  conditions  much  more  severe 
than  those  expected  for  the  longer 
duration  and.  from  known  fundamental 
properties  of  the  materials  under 
investigation,  to  extrapolate  the 
experimental  data  to  predict  long-term 
behavior.  Conservatism  can  usually  be 
assured  by  making  the  experimental 
conditions  sufficiently  severe. 

The  complex  composition  of  the 
mixture  of  radionuclides  in  fission 
products  and  their  basic  chemical 
properties  are  known  and  have  been  the 
subject  of  investigation  for  more  than 
three  decades.  The  large  body  of 
published  data  on  fission  product 
chemistry  and  experience  with  fission 
product  mixtures  should  provide 
considerable  support  for  predicting  the 
behavior  of  spent  fuel  and  high-level 
radioactive  waste  in  waste  package 
designs. 'The  Commission,  therefore, 
concludes  that  the  chemical  and 
physical  properties  of  spent  nuclear  fuel 
and  high-level  radioactive  waste  can  be 
sufficiently  understood  to  permit  the 
design  of  a  suitable  waste  package. 

The  Commission  also  concludes  that 
the  DOE  program  is  capable  of 
developing  a  suitable  waste  package 
which  can  be  disposed  of  in  a  mined 
geologic  respository.  This  conclusion  is 
based  upon  the  large  number  of 
candidate  materials  being  considered  by 
DOE,  the  detailed  evaluation  of  these 


'  Published  compilations  of  «uch  data  although 
not  specifically  included  m  the  record  of  thu 
proceeding,  ai*  well  known  to  the  nuclear  science 
and  engineenng  community  Examples  are  the  three 
volumes  of  the  .National  Nuclear  Energy  Series. 
■  Radiological  Studies:  The  Fission  Products."  by  C 
D  Coryell  and  N.  Sugarman.  McGraw-Hill.  1951; 
"Reactor  Handbook."  Second  Edition.  Vol  U.  Fuel 
Reprocessing,  edited  by  S.M.  Stoller  and  R.B 
Richa-ds.  Interscience  Publishers.  Inc..  .New  York. 
1961) 
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materials  to  be  conducted  as  part  of  the 
DOE  program  and  the  results  of  DOE's 
preliminary  analysis  of  candidate 
materials,  as  described  above  (see  Sec. 
2.1(b)(1)).  The  Commission's  conclusion 
that  the  development  of  a  suitable  waste 
package  is  technically  feasible  is  also 
consistent  with  other  material  in  the 
record.  For  example,  a  study  sponsored 
by  the  National  Academy  of  Sciences 
(NAS)  concluded  that  no 
insurmountable  technical  obstacles 
were  foreseen  to  preclude  safe  disposal 
of  nuclear  wastes  in  geologic  formations 
(UNWMG-EEI  PS  Doc.  2  p.  11-6).  The 
United  States  Geological  Survey  stated 
that  a  long-lived  canister  is  within  the 
capabihty  of  materials  science 
technology  to  be  achieved  in  the  same 
time  frame  as  repository  site 
identification,  qualification  and 
development  (USGS  PS  p.  11).  The 
National  Research  Council,  after 
reviewing  the  Swedish  waste  disposal 
work  (DOE  PS  p.  U-335  Ref.  380), 
concluded  that  the  Swedish  waste 
package  could  contain  the  radionuclides 
in  spent  fuel  rods  for  hundreds  of 
thousands  of  years  (DOE  CS  p.  11-98). 
2.  Effect  of  Reprocessing  on  Waste 
Form  and  Waste  Package.  The  waste 
form  itself  (spent  fuel  or  other  high-level 
waste)  serves  as  the  first  barrier  to 
radionuclide  release  and  thus 
supplements  the  containment  capability 
of  the  other  components  of  the  waste 
package  as  well  as  the  repository's 
natural  isolation  capability.  Throughout 
this  processing  it  has  been  assumed  that 
the  waste  form  would  be  spent  fuel 
discharged  from  light  water  reactors, 
with  mechanical  disassembly  for 
volume  reduction  and  packaging  in  a 
canister  as  the  only  potential 
modifications.  The  relevant  properties  of 
the  spent  fuel  (irradiated  uranium 
dioxide  pellets  and  zircaloy  cladding) 
are  known.  DOE's  program  has  been 
directed  toward  providing  data  to 
determine  the  behavior  of  spent  fuel  as 
a  waste  package  component  under 
repository  conditions.  In  its  Position 
Statement  DOE  stated  that  the 
"representative  case"  to  be  considered 
in  this  proceeding  is  the  disposal  and 
storage  of  spent  fuel  from  commercial 
reactors  and  that  this  does  not  foreclose 
"other  approaches,  such  as  the 
reprocessing  of  spent  fuel  and 
solidification  of  resultant  nuclear 
wastes"  (DOE  PS  p.  1-2). 

On  August  27, 1981  the  National 
Resources  Defense  Council  filed  a 
Motion  for  Judgment  requesting  a 
prompt  ruling  that,  on  the  basis  of  the 
present  record,  there  is  not  reasonable 
assurance  that  off-site  storage  or 
disposal  will  be  available  by  the  year 


2007-09.  NRDC  stated  that,  because  the 
present  Administration  '  had  changed 
Federal  policy  towards  commercial 
reprocessing  of  spent  fuel  (reprocessing 
was  deferred  "indefinitely"  in  April  1977 
by  the  previous  Administration),  the 
disposal  of  spent  fuel  would  be  contrary 
to  the  present  Administration's  policy, 
and  thus  spent  fiiel  was  no  longer  a 
valid  "reference  waste  form"  for  this 
proceeding.  As  a  consequence, 
according  to  NRDC.  DOE  schedules  and 
timetables,  which  were  based  on  spent 
fuel  storage  and  disposal,  were 
irrelevant.  The  NRDC  view  was 
challenged  by  DOE  as  well  as  by  seven 
participants  representing  utilities  and 
the  nuclear  industry.  The  Commission 
took  note  of  the  NRDC  filings  and  the 
responsive  filings  by  other  participants, 
considering  them  part  of  the  record,  and 
in  its  November  a  1981  Second 
Prehearing  Memorandum  and  Order 
asked  the  participants  to  address  the 
significance  of  commercial  reprocessing 
to  the  Commissions  decision  in  the 
waste  confidence  proceeding.  In 
response,  the  participants  addressed 
this  change  in  government  policy  in  their 
prehearing  statements  filed  in  December 
1981. 

In  response  to  those  who  argued  that 
the  change  of  reprocessing  policy 
invalidated  DOE's  position.  DOE  stated 
that  the  program  for  development  of  the 
technology  is  not  dependent  on  the 
waste  form.  Moreover.  DOE  pointed  out 
that  the  purpose  of  this  proceeding — "to 
determine  whether  there  is  at  least  one 
safe  method  of  disposal  or  storage  for 
high-level  radioactive  waste"  is  not 
changed  by  this  Administration's 
support  of  reprocessing  of  spent  fuel 
(DOE  PHS  pp.  2-3).  Some  participants 
who  agreed  with  DOE  commented  that 
spent  fuel  disposal  involves  greater 
difficulty  than  disposal  of  solidified 
reprocessing  waste  because  of  its  higher 
radioactivity  and  less  easily  handled 
form;  in  addition,  they  asserted  that  the 
removal  of  the  uranium  and  most 
actinides  by  reprocessing  would  ease 
the  requirements  for  safe  long-term 
storage  and  simplify  the  waste  disposal 
problem  (UNWMG-EEI  PHS  p.  16:  SE2 
PHS  p.  4).  Others  contended  that  spent 
fuel  is  a  more  difficult  waste  form 
because  heat  dissipation  and  packaging 
problems  involved  in  disposal  appear  to 
be  more  severe  than  in  disposal  of 
solidified  reprocessing  waste  (AIF  PHS 
p.6;  ANS  PHS  p.  5). 

The  Commission  recognizes  that  the 
proceeding  has  been  primarily 

'The  NRDC  statem«nt  was  based  on  DOE 
testimony  before  a  Congressional  committee.  The 
Pfesidents  Nuclear  Policy  Statement  of  October  8. 
1981  confirmed  the  DOE  testimony. 


concerned  with  storage  and  disposal  of 
spent  fuel.  However,  the  Commission 
does  not  believe  that  the  possibility  of' 
future  reprocessing,  and  the  potential 
need  to  dispose  of  high-level  radioactive 
waste  resulting  from  reprocessing, 
significantly  alters  the  technical 
feasibility  or  the  schedule  for  developing 
a  mined  geologic  repository  and  the 
design  of  its  multiple  barriers. 

With  regard  to  technical  feasibility, 
the  effect  of  spent  fuel  reprocessing  on 
the  commercial  radioactive  waste 
disposal  problem  is  not  a  new 
donsideration.  The  disposal  of  waste 
from  reprocessing  spent  fuel  has  been 
studied  for  a  longer  time  than  the 
disposal  of  spent  fuel.  Until  1977,  the 
commercial  waste  management  program 
was  directed  primarily  toward  disposal 
of  waste  from  spent  fuel  reprocessing, 
and  those  efforts  have  continued.  A 
variety  of  waste  forms  has  been  studied 
(DOE  PS  pp.  11-153  to  11-160).  Thus.    - 
considerable  information  is  already 
available  on  the  technical  feasibility  of 
developing  a  suitable  waste  form  for 
reprocessed  high-level  radioactive 
waste.  In  fact,  there  is  evidence  that  the 
disposal  of  reprocessed  high-level  waste 
may  pose  fewer  technical  challenges 
than  the  disposal  of  spent  fuel  (Tr.  p.  29). 
Moreover,  commercial  reprocessing  of 
spent  fuel  cannot  be  undertaken  in  this 
country  in  the  absence  of  a  full  NRC 
licensing  review.  That  review  will 
consider,  among  other  things,  the  waste 
form  to  be  produced  by  the  reprocessing 
method  and  its  implications  for  waste 
disposal.  Unless  the  Commission 
determines  that  commercial 
reprocessing  and  management  of  its 
products  assure  adequate  protection  to 
the  public  health  and  safety  and  the 
common  defense  and  security,  spent  fuel 
wiil  continue  to  be  the  predominant 
commercial  waste  form  available  for 
disposal  in  a  repository. 

With  regard  to  the  impact  on  DOE's 
repository  schedule,  the  Commission 
recognizes  that  DOE's  waste  package 
development  program  will  eventually  be 
affected  to  some  extent  by  the  nature  of 
the  waste  form  under  development. 
However,  the  direction  taken  in 
research  and  evaluation  of  materials 
being  conducted  in  the  DOE  program  is 
expected  to  produce  results  which 
would  be  relevant  to  the  waste  package 
design,  regardless  of  which  waste  form 
is  used  (DOB  PS  pp.  11-141  to  11-152,  CS 
pp.  11-96  to  11-100).  Moreover,  the  choice 
of  waste  form  will  not  significantly 
affect  other  elements  of  the  DOE 
repository  program.  The  storage  and 
disposal  of  reprocessed  waste  would 
involve  substantially  the  same  problems 
as  those  being  addressed  for  spent  fuel, 
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and  a  change  in  waste  form  would  not 
alter  the  site-selection  program  or  the 
program  for  development  of  suitable 
engineered  barriers  (DOE  PHS  p.  3). 
Thus,  DOE's  program  is  proceeding  on  a 
basis  that  would  permit  the  disposal  of 
either  high-level  waste  or  spent  fuel. 
This  approach  is  consistent  with  the 
recommendations  of  the  Interagency 
Review  Group  in  its  March  1979  report 
to  the  President  (IRG  Final  Report,  p.  73) 
ar.d  with  the  direction  in  the  Nuclear 
Waste  Policy  Act  of  1982  (Sec 
ni(a)(2)).  Finally,  as  noted  above,  any 
decision  to  permit  the  commercial 
reprocessmg  of  spent  fuel  will  include 
consideration  of  the  reprocessed  waste 
form  and  its  implications  for  waste 
disposal.  For  these  reasons,  the 
Commission  concludes  that  the 
possibility  of  commercial  reprocessing 
does  not  substantially  alter  the  technical 
feasibility  of,  or  the  schedule  for, 
developing  a  suitable  waste  package. 
The  Commission  concludes  that  the 
basic  knowledge  of  spent  fuel  and  high- 
level  waste  and  its  behavior  in  a 
repository  environment,  together  with 
DOE'S  ongoing  development  and  testing 
program,  are  sufficient  to  provide 
assurance  that  a  waste  package  can  be 
developed  that  will  provide  adequate 
containment  until  the  potential  hazard 
from  the  fission  product  activity  is 
sufficiently  reduced. 

C.  The  Development  of  Effective 
Engineered  Barriers  for  Isolating  Wastes 
From  the  Biosphere 

1.  Backfill  Materials.  In  DOEs 
conceptual  design,  one  engineered 
barrier  consists  of  backfill  materials  for 
filling  voids  between  canister,  overpack. 
sleeve  and  host  rock.  The  materials  are 
chosen  to  retard  radionuclide  migration 
The  task  is  to  design  and  test  barrier 
materials  which  will  be  effective  for 
very  long  periods  of  time.  Candidate 
materials  include  bentonite.  zeolites, 
iron,  calcium  or  magnesium  oxide, 
tachyhydrite,  anhydrite,  apatite,  peat, 
gypsum,  alumina,  carbon,  calcium 
chloride,  crushed  host  rock,  and  others 
(DOE  PS  p.  11-147).  Host  rock  or  other 
materials  would  also  be  used  to  backfill 
drifts  and  shafts  within  the  repository. 

The  California  Department  of 
Conservation  (CDC)  contends  that 
repository  shaft  and  borehole  backfill 
material  performance  may  be  degraded 
as  a  result  of  increased  temperature  and 
other  factors  (CDC  PS  pp.  19-22). 
However,  the  expected  temperature  rise 
in  the  shaft  backfill  material  will  be  only 
about  10  Farenheit  degrees,  and  will 
cause  no  significant  degradation  of  the 
shaft  backfill  material  (DOE,  PS  p.  11-347 
Ref.  527  NUREG/CR  0495).  Other 
participants  believe  that  there  is 


inadequate  information  to  permit 
development  of  long-lived  engineered 
barriers  that  will  effectively  contain 
high-level  radioactive  wastes  (NRDC  PS 
pp.  18,  32;  111  PS  pp.  3-4;  NECNP  PS  p. 
18).  CDC  further  contends  that  at  this 
time,  no  information  appears  to  have 
been  developed  that  specifies  the  best 
type  of  backfill  material  to  be  used  in 
particular  geologic  media  (CDC  PS  pp. 
19-22).  However,  the  choice  of  backfill 
must  take  into  account  the  rock  media  at 
the  selected  site  as  well  as  the  waste 
package  material.  Thus,  the  backfill 
cannot  be  selected  until  a  repository  site 
has  been  selected.  The  NWTS  program 
has  as  its  objective,  providing 
information  on  a  practical  range  of 
options  for  backfill  materials.  Although 
a  considerable  amount  of  work  remains 
to  be  done,  an  active  research  and 
development  program  on  backfill 
materials  is  underway  (DOE  PS  p.  II- 
147).  Further,  that  program  is  providing 
information  to  evaluate  the  backfill 
material  options,  as  well  as  to  establish 
a  basis  for  selection  of  a  suitable 
material  for  the  geologic  media  being 
considered.  The  Commission  believes 
that  this  approach  provides  an  adequate 
basis  for  concluding  that  effective 
backfill  materials  will  be  identified  in  a 
timely  fashion. 

In  the  National  Waste  Terminal 
Storage  program  a  wide  range  of 
candidate  backfill  materials  have  been 
and  are  continuing  to  be  evaluated 
(DOE  PS  11-129  to  11-152).  The  DOE 
studies  include  measurements  of  the 
appropriate  properties  of  backfill 
material  including  nuclide  sorption 
capacities,  capability  to  prevent  or 
delay  ground  water  fiow,  thermal 
conductivity,  mechanical  strength, 
swelling,  plastic  flow  and  methods  of 
backfill  emplacement.  Data  on  available 
candidate  materials  show  significant 
radionuclide  sorption  capabilities  and 
sorptive  properties  can  be  maintained  at 
elevated  temperature  and  in  the 
presence  of  radiation  [DOE  CS  pp.  11-98, 
11-99).  Analyses  indicate  that  several  of 
the  materials  could  provide  adequate 
performance  characteristics  (DOE  PS. 
Part  II.  Ref.  339,  340,  346,  372,  374,  376). 
As  an  example  of  the  development  of 
effective  engineered  barriers,  the  results 
of  Swedish  studies  on  radionuclide 
release  in  a  repository  were  cited.  The 
studies  showed  that  a  bentonite  clay 
backfill,  in  conjunction  with  a  thick 
copper  canister  (with  spent  fuel  inside) 
could  prevent  the  release  of 
radionuclides  to  the  host  rock  in  the 
presence  of  granitic  ground  water  for 
thousands  to  hundreds  of  thousands  of 
years.  In  the  Swedish  experiments,  the 
clay  barrier  provided  sorptive  properties 


which  were  predicted  to  delay  the 
breakthrough  of  various  radionuclides 
for  thousands  of  years  and  also  served 
to  chemically  condition  the  ground 
water,  reducing  its  corrosive  effect  on 
the  canister  (DOE  PS  pp.  11-145. 11-148). 
The  use  of  certain  clays  to  retard  the 
transport  of  radionuclides  released  by 
the  waste  package  is  applicable  to 
repository  designs  here  in  this  country. 
While  DOE  has  not  proposed  using  thick 
copper  canisters  as  employed  in  the 
Swedish  studies,  this  example  of  a 
durable  combination  of  waste  package 
and  backfill  material  which  was 
demonstrated  to  be  effective  in  isolating 
radionuclides  for  very  long  times, 
indicates  that  the  basic  approach  is 
reasonable.  The  use  of  clays,  combined 
with  other  appropriate  materials,  could 
provide  an  effective  means  for 
radionuclide  retardation  and  corrosion 
control. 

In  sum,  the  Commission  believes  that 
DOE'S  ongoing  developmental  studies 
reported  in  this  proceeding  (DOE  PS  pp. 
11-129  to  11-152)  are  technically  sound 
and  provide  a  basis  for  reasonable 
assurance  that  engineered  barriers  can 
be  developed  to  isolate  or  retard 
radioactive  material  released  by  the 
waste  package. 

2.  Borehole  and  Shaft  Sealants.  A 
major  factor  in  repository  performance 
is  the  effective  sealing  of  boreholes  and 
shafts  during  repository  closure 
operations.  All  penetrations  provide 
potential  pathways  for  radionuclides  to 
reach  the  biosphere  or  for  ground  water 
to  enter  the  repository.  Tlie  penetrations 
must  be  sealed  for  an  extended  period 
of  time.  Further,  the  geology  and 
hydrology  at  a  particular  site,  as  well  as 
the  expected  temperature  and  pressure 
conditions  during  repository  lifetime, 
must  be  understood  in  order  to  make  a 
proper  choice  of  the  borehole  and  shaft 
sealing  materials  and  to  develop 
effective  borehole  and  shaft  seals. 

Some  participants  concluded  that 
current  mformafion  concerning  the 
technology  for  the  sealing  of  the 
boreholes  and  shafts  is  inadequate. 
They  also  questioned  the  capability  of 
the  DOE  program  to  develop  sufficient 
information  to  allow  effective  seal 
design  (CDC  PS  pp.  19-22;  NRDC  PS  p. 
5).  The  views  of  several  participants 
who  expressed  concern  about  sealing 
were  reflected  in  the  comments  of  CDC. 
The  Commission's  response  to  each  of 
the  points  raised  by  CDC  on  borehole 
and  shaft  sealing  issues  is  discu-sed 
below. 

CDC  indicated  that  since  long-term 
effects  of  heat  and  radiation  on  seal 
materials  were  not  a  factor  in  past  oil 
and  gas  borehole  sealing  experience, 
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such  experience  is  not  applicable  to 
repository  sealing.* However,  at 
distances  of  more  khan  several  feet  from 
waste  canisters  emplaced  in  a 
repository,  radiation  exposures  are 
small  and  the  temperature  rise  at  seals 
in  the  shafts  and  boreholes  is 
insignificant  for  sealing  purposes  (DOE 
CS  11-108). 

CDC  also  believes  that  the  tests  of 
cement  seals  with  epoxy  tesins  in 
bedded  salt  deposits  discussed  by  DOE 
are  insufficient  to  provide  assurance  of 
seal  stability  over  a  period  of  10,000 
years,  especially  when  the  effects  of 
higher  temperature  and  radiation  are  not 
included.  As  noted  above,  temperature 
and  radiation  effects  on  seals  are 
expected  to  be  negligible. 

While  these  tests  may  not  provide 
conclusive  proof  of  performance  for 
laoOO  years,  they  are  expected  to 
provide  useful  information  for  seal 
development. 

CDC  states  that  the  results  of  field 
tests  described  by  DOE  as  continuing 
over  the  next  few  years  will  not  be 
completed  in  time  to  contribute  to  seal 
design  criteria  which  are  to  be 
completed  ♦  in  1982.  However,  the  final 
seal  design  for  the  selected  site  is 
scheduled  for  two  years  after  a  site  is 
selected  (DOE  PS  p.  U-184).  TesUng  up 
to  that  date  is  expected  to  be  useful  in 
designing  an  effective  seal. 

CDC  questioned  whether  tests  of 
waste  package  system  component 
mteractions  with  the  surrounding  media 
m  bedded  salt  described  by  DOE  wiil  be 
completed  in  lime  for  location  of  a 
repository.  However,  the  Commission 
finds  no  basis  for  this  assertion  in  the 
record.  The  DOE  program  appears  to  be 
adequately  addressing  this  issue. 
Studies  are  in  progress  to  characterize 
further  the  interactions  between 
candidate  backfill-getter  materials  and 
waste  contamer  alloys.  These  studies 
include  investigations  of  dry  rock  salt/ 
metal  interactions  and  high  intensity 
radiation/ salt/brine/metal  interactions. 
(DOE  PS  p.  11-149.  U-150). 

CDC  asserts  th^  DOE  has  not 
discussed  designing  backfill  material 
and  penetration  seals  to  allow  for  safe 
reentry  if  retrieval  should  become 
necessary.  However,  the  provision  to 
retrieve  high-level  waste  and  spent  fuel 
for  a  number  of  years  after  the 
repository  is  filled  has  been  addressed 


•The  Commission  notes  that  the  extensive  oil  and 
gas  borehole  sealing  experience  has  not  been 
concerned  with  very  long-term  sealing.  Therefore. 
DOEs  sealing  research  and  development  must 
provide  a  basM  to  extend  that  experience  for  the 
development  of  long-term  seals  for  a  repository. 

'  DOE  has  published  'Schematic  Designs  for 
Penetration  Seals  For  a  Reference  Repository  In 
Bedded  Salt. '  ONWI-405,  November.  1962. 


by  DOE  (DOE  PS  pp.  11-280  to  11-283). 
Although  it  has  not  yet  been  established 
whether  backfilling  and  sealing  will  be 
conducted  before  repository  closure, 
these  operations  may  be  reserved  until  a 
final  decision  far  closure  is  made.  In  any 
event.  CDC  provides  no  basis  for 
concluding  that  providing  for 
retrievability  will  necessarily  create  any 
major  difficulties  for  the  design  of 
backfill  material  and  penetration  seals. 
According  to  one  participant.  "There 
is  no  established  way  to  seal  a 
repository  so  as  to  prevent  radionucHde 
release  to  the  biosphere  for  the 
necessary  period  of  time.  DOE  has 
termed  the  sealing  problem  a  'key 
unknown'  but  there  is  no  consensus  that 
the  technology  which  is  currently 
anticipated  will  provide  adequate  seals 
for  even  a  few  decades'  (Consolidated 
States  Group  PHS  p.  8).  Other 
participants  maintained  that  seals  must 
perform  as  well  as  the  host  rock  in 
preventing  radionuclide  migration 
(NRDC  PS  p.  55).  The  DOE  position  is 
that  the  seal  should  provide  a  barrier 
with  sufficient  integrity  to  ensure 
acceptable  consequences  and  sealing 
adequacy  should  be  determined  only  on 
a  site-specific  basis  (DOE  CS  p.  II-106J. 
EKDE  asserted  that  its  program  will 
successfully  resolve  remaining 
uncertainties  in  repository  sealing 
technology  (DOE  CS  pp.  11-106  to  IJ- 
109). 

DOE  has  been  studying  cement-based 
borehole  plugj^ing  and  has  examined  use 
of  grout  materials  for  application  to  the 
Waste  Isolation  Pilot  Plant  (WIPP)  and 
other  potential  repository  sites.  Earth- 
melting  technology  for  plugging  in  salt 
and  use  of  compacted  natural  earth 
materials  are  also  being  investigated 
(DOE  PS  p.  11-183.  CS  p.  106-109).  There 
is  a  considerable  body  of  experience  in 
sealing  subsurface  formations  in  the  oil, 
gas,  and  other  mineral  extraction 
industries.  However,  related  industrial 
experience  and  requirements  for  sealing 
a  repository  differ  in  one  important 
respect:  repository  sealing  must  be 
effective  for  a  very  long  time  while  most 
other  seahng  applications  are  for 
relatively  short  time  periods  (DOE  PS  p. 
11-182).  Future  DOE  effort  will  be 
needed  to  verify  borehole  sea! 
performance  and  durability  for  each 
candidate  medium.  An  important  aspect 
of  DOE'S  work  is  to  determine  the  rate 
of  degradation  of  seal  performance  as  a 
function  of  time.  DOE  plans  to 
determine  seal  performance 
specifications  for  a  particular  site  on  the 
basis  of  calculated  predictions  of 
radionuclide  release  and  transport  to  the 
accessible  environment  (DOE  PS  p.  II- 
182).  These  predictions  are  expected  to 


indicate  that  a  site  whose 
characteristics  for  waste  isolation  are 
clearly  superior  may  not  require  sealing 
performance  specifications  as  stringent 
as  those  for  a  less  favorable  site. 

Based  upon  the  extensive  experience 
with  shaft  and  borehole  sealing  in  other 
industries  and  DOE's  detailed  program 
for  evaluating  the  long-term 
performance  of  seals,  the  Commission 
believes  that  there  is  a  reasonable  basis 
to  expect  that  long-term  effective 
borehole  and  shaft  seals  can  be 
developed. 

D.  Summary  of  Views  on  the  Technical 
Feasibility  of  Safe  Waste  Ehsposal 

The  Commission  notes  that 
participants  in  the  Waste  Confidence 
Rulemaking  proceeding  have  generally 
agreed  there  are  no  known  fundamental 
technical  problems  which  would  make 
safe  waste  disposal  impossible.  Where 
they  differ  is  the  extent  to  which  the 
technical  problems  of  disposal 
technology  and  siting  have  already  been 
solved  and  the  capability  of  DOE  to 
solve  them,  and  particularly  to  solve 
them  by  2007-09  or  by  the  expiration 
date  of  reactor  operating  licenses  (e.g., 
NY  PS  p.  3:  N'ECNP  PS  p.  171;  Mmn  PS 
pp.  13-20  of  Enclosure). 

The  Commission  believes  that  the 
record  provides  a  basis  for  reasonable 
assurance  that  the  key  technical 
problems  can  be  solved.  Technically 
acceptable  sites  exist  and  can  be  found 
among  the  various  types  of  geologic 
media  and  locations  under  investigation 
by  DOE.  Currently  developed 
geophysical  methods  for  site  evaluation 
appear  capable  of  adequately 
characterizing  the  site,  and  the  residual 
uncertainties  in  earth  sciences  data  do 
not  seem  to  be  an  insurmountabie 
impediment.  Further,  the  Commission 
believes  that  the  multi-barrier  approach 
to  waste  package  design  is  sound  and 
that  package  development  is  being 
adequately  addressed  by  DOE.  DOE's 
development  work  on  backfill  materials 
and  sealants  provides  a  reasonable 
basis  to  expect  that  backfill  materials 
and  long-term  seals  can  be  developed. 
Reprocessing  of  spent  fuel  would  only 
become  a  licensed  commercial  activity  if 
disposal  of  reprocessing  waste  in  a 
mined  repository  would  be  established 
as  technically  feasible.  While  the 
Commission  recognizes  that  more 
engineering  development  and  site- 
specific  work  on  disposal  technology 
will  have  to  be  conducted  before  a 
waste  repository  can  be  constructed  and 
operated,  the  Commission  concludes 
that  it  is  technically  feasible  to  safely 
dispose  of  high-level  radioactive  waste 
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and  spent  fuel  in  a  mined  geologic 
repository. 

2.2    Second  Commission  Finding 

The  Commission  fmds  reasonable 
assurance  that  one-or  more  mmed 
geologic  repositories  for  commercial 
high-level  radioactive  .waste  and  spent 
fuel  will  be  available  by  the  years  2007- 
09.  and  that  sufficient  repository 
capacity  will  be  available  within  30 
years  beyond  expiration  of  any  reactor 
operating  license  to  dispose  of 
commercial  high-level  radioactive 
waste  and  spent  fuel  originating  in  such 
reactor  and  generated  up  to  that  time. 
While  the  record  of  the  proceeding 
supports  a  finding  that  disposal  is 
technically  achievable,  the  Federal 
government  has,  in  the  past,  made 
inadequate  progress  in  developing 
sound  waste  management  policies  and 
programs.  The  Commission  notes  that 
DOE  has  stated  in  its  April  1984  draft 
Mission  Plan  that  the  first  repository 
will  begin  operations  in  1998,  and  that 
the  second  will  start  up  in  2004 
However,  it  is  recognized  that  both 
technical  and  institutional  issues 
contribute  to  uncertainties  concerning 
DOE's  ability  to  complete  one  or  more 
mined  geologic  repositories  for  high- 
level  radioactive  waste  by  those  dates. 
The  technical  issues  concern  DOE's 
ability  to  find  technically  acceptable 
sites  in  a  timely  fashion  and  the  timely 
development  of  waste  forms,  packages, 
and  engineered  barriers.  The 
institutional  issues  concern  primarily 
Federal-state  relations  and  the 
management  and  funding  of  the  Federal 
program. 

The  Commission  has  considered  the 
effect  of  enactment  of  the  Nuclear 
Waste  Policy  Act  of  1982  and  concludes 
that  the  Act  helps  to  reduce  these 
scheduling  and  institutional  concerns. 
The  Act  provides  support  for  timely 
resolution  of  technical  uncertainties  by: 
(1)  Estabhshing  specific  milestones  for 
all  the  key  tasks;  (2)  coordinating  the 
activities  of  all  the  involved  Federal 
agencies;  (3)  providing  for  time 
schedules  and  a  mission  plan  for  the 
accomplishment  of  the  tasks;  and  (4) 
providing  a  mechanism  for  monitoring 
progress,  for  identifying  failures  to  meet 
the  schedules  and  the  milestones,  and 
for  adjusting  the  future  elements  of  the 
program  in  the  event  that  such  failures 
occur.  In  order  to  further  enhance  the 
resolution  of  technical  uncertainties 
regarding  rock  thermal-geomechanics 
the  Act  provides  for  the  establishment 
of  a  Test  and  Evaluation  facility  to  carry 
out  in-situ  studies  of  rock  at  repository 
depth.  The  Act  also  reduces 
uncertainties  in  the  institutional 
arrangements  for  the  participation  of 


affected  states  in  the  siting  and 
development  of  repositories  and  in  the 
long-term  management,  direction  and 
funding  of  the  repository  program  The 
Commission's  assessment  of  both  the 
technical  and  institutional  factors  is 
discussed  below. 

A.  Technical  Uncertainties 

The  ability  to  construct  and  operate  a 
mined  geologic  repository  that  will 
provide  for  the  safe  disposal  of  high- 
level  radioactive  waste  and  spent  fuel 
.  by  the  years  2007-09  has  been 
challenged  by  several  participants.  In 
addition  to  the  institutional  issues  which 
must  be  resolved,  interrelated  technical 
problems  have  to  be  solved  in  a 
coordinated  and  timely  fashion.  The 
Department  of  Energy  is  confident  the 
technical  problems  can  be  solved  as 
scheduled  in  the  National  Waste 
Terminal  Storage  Program  plans  (DOE 
PSp.  111-86,  CSp.  III-l3.DOEdraft     f 
Mission  Plan,  .^pril  19H4J.  Other        / 
participants  conclude  that  because  of 
unresolved  technical  problems.  DOE's 
schedule  cannot  be  met  (e.g.. 
Consolidated  Public  Interest  Group  PHS 
pp.  2-7;  Consolidated  State  Group  PHS 
pp.  1-13).  For  convenience,  we  consider 
the  technical  controversy  in  two 
categories:  (a)  fmding  technically 
accceptable  sites  in  a  timely  fashion, 
and  (b)  the  timely  development  of  waste 
packages  and  engineered  barriers. 

1.  Finding  Technically  Acceptable 
Sites  in  a  Timely  Fashion.  To  assure  the 
adequacy  of  a  candidate  site  requires 
extensive  onsite  investigations  including 
drilling  or  excavating,  as  well  as 
analyses  and  technical  evaluations. 
Although  DOE  has  not  yet  begun 
subsurface  site  characterization  to 
enable  identification  of  an  acceptable 
site,  the  record  does  indicate  that  DOE's 
site  screening  and  selection  program  is 
providing  information  on  site 
characteristics  at  a  sufficiently  large 
number  and  variety  of  sites  and  geologic 
media  to  support  the  expectation  that 
one  or  more  technically  acceptable  sites 
will  be  identified. 

DOE  is  investigating  four  geologic 
media  at  a  number  of  sites:  domed  salt 
(Gulf  Interior  Region):  bedded  salt 
(Paradox  Basin,  Permian  Basin,  Salina 
Basin);  basalt  (DOE's  Hanford  Site),  and 
volcanic  tuff  (DOE's  Nevada  Test  Site). 
Investigations  in  a  fifth  media  (granite) 
are  planned,  but  sites  have  not  vet  been 
determined  (DOE  PS  Appendix  B), 
Exploratory  shaft  excavation  at  three 
sites  in  different  geologic  media  was  to 
begin  for  basalt  in  April,  1983,  for 
volcanic  tuff  in  October.  1983,  and  for 
salt  in  December.  1983  (Tr.  pp.  241-242). 
However,  the  Nuclear  Waste  Policy  Act 
of  1962  (NWPA)  imposed  new 


conditions  which  made  it  necessary-  to 
revise  this  schedule.  The  NWPA 
specified  that  DOE  had  to  prepare 
environmental  assessments  for  each  of 
five  nominated  sites,  from  which  three 
sites  would  be  recommended  to  the 
President  for  characterization.  DOE's 
preparation  of  environmental 
assessments  and  recommendation  of 
three  sites  were  to  be  accomplished  in 
keeping  withihe  provisions  of  the 
repository  siting  guidelines  required  by 
the  N'VVP,\  The  Commissions  con- 
r  urrencp  in  DOK's  siting  euidclines  on 
luly  3. 1984.  enables  DOE  to  proceed  to 
nominate  and  recommend  repository 
sites  for  characterization.  DOE  has  " 
recently  published  a  revised  schedule 
for  site  selection  milestones  in  its  April. 
1984  draft  Mission  Plan  As  described  in 
Its  Mission  Plan,  the  current  status  of 
DOE's  site  selection  schedule  calls  for 
the  issuance  of  environmental 
assessments  for  five  nom.mated  -sites 
and  the  recommendation  of  three  of 
those  sites  for  characterization  by 
December,  1984.  DOE's  schedule  "for 
work  in  the  various  geologic  media  is 
summarized  below. 

Salt-  Resolution  of  the  identified  key 
screening  issues  in  FY  1984  is  expected 
to  permit  nomination  of  a  candidate  salt 
dome  site  in  December,  1984.  DOE  is 
still  choosing  from  among  several  salt 
domes  in  the  Gulf  Coast  interior  region 
(Tr.  pp.  243-244;  DOE  Draft  Mission 
Plan.  April,  1984).  For  bedded  salt, 
primary  effort  has  been  focused  on  the 
Palo  Duro  Basin  in  Texas,  the  Paradox 
Basin  in  Utah,  and  the  Permian  Basin, 
particularly  the  Delaware  basin  in  the 
Los  Medanos  area,  the  site  considered 
for  the  proposed  WIPP.  The  Bureau  of 
Land  Management  issued  the  report 
"Environmental  Assessment  of  DOE 
Proposed  Location  and  Baseline  Studies 
in  the  Paradox  Basin,  Utah-Final"  UT- 
060-61-2-11,  in  July.  1982.  Each  of  the 
seven  potentially  acceptable  salt  sites 
has  been  evaluated  for  environmental 
conditions,  and  a  site  characterization 
plan  is  expected  to  be  issued  for  salt  in 
September,  1985.  DOE  will  start  land 
access  and  permitting  activities  for  salt 
after  negotiating  agreements  with 
affected  states  and  Indian  tribes  (DOE 
Draft  Mission  Plan.  April.  1984). 

Basalt:  The  basalt  formations  at  the 
Hanford  reservation  in  the  center  of  the 
Pasco  basin  (Columbia  Plateau,  central 
Washington)  are  prime  candidates  for 
repository  sites.  DOE  expects  to  issue  a 
site  characterization  plan  for  basalt  in 
January,  1985  and  start  drilling  for  the 
exploratory  shaft  in  March,  1985  (DOE 
Draft  Mission  Plan,  April  1984). 

Volcanic  Tuff.The  Nevada  Test  Site 
offers  several  suitable  candidates  for 
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waste  repository  siting.  The  primary 
focus  is  welded  tuff  on  Yucca  Mountain, 
where  DOE  has  begun  a  program  of 
drilling  and  geophysical  evaluation. 
DOE  expects  to  issue  site 
characterization  plan  for  tuff  in  March. 
1985  and  begin  shaft  work  in  September 
1985  (DOE  Draft  Mission  Plan.  April 
1984). 

Granite:  Granite  and  other  crystalline 
rock  media  are  being  considered  for  the 
second  repository  (DOE  Draft  Mission 
Plan.  April  1984).  DOE  has  conducted 
only  limited  investigations  of  granite  at 
the  Nevada  Test  Site  (DOE  PS  pp.  B-66. 
B-~2),  but  is  developing  data  on  the 
potential  of  granite  as  a  repository 
medium  in  collaboration  with  Swedish 
investigators  (DOE  PS  p.  11-258).  This 
project  has  already  produced  a  large 
amount  of  rock  thermal-mechanics  data 
at  repository  depth  for  use  in  repository 
designs  in  granite  media  in  this  county 
(DOE  PS  pp.  11-258  to  11-260). 

As  indicated  in  our  discussion  of 
technical  feasibility,  the  identification  of 
technically  acceptable  sites  is  a  key 
problem  and  the  date  of  successful 
solution  of  this  problem  is  a  critical 
milestone  in  the  repository  program. 
Those  participants  who  believe  DOE 
could  not  meet  its  site  selection 
schedule  asserted  that  determination  of 
the  acceptability  of  proposed  repository 
sites  requires  information  that  will  not 
be  available  when  needed.  They 
maintained  that  DOE's  knowledge  is 
seriously  incomplete  with  respect  to  all 
of  the  potential  sites  considered  to  date. 
Farther,  they  asserted  that  because  new 
information  could  disqualify  any  of  the 
potential  sites,  as  it  did  at  the  Palestine 
dome,  there  is,  as  yet,  no  basis  for 
reasonable  assurance  that  an  acceptable 
rf  pository  site  will  be  available  in  the 
time  period  under  consideration  (NRDC 
PS  p.  41.  NECNP  PS  p.  24).  The 
Commission  recognizes  that  if  the  DOE 
program  were  further  along,  e.g.,  in  the 
middle  of  exploratory  shaft  work,  there 
would  be  much  more  site-specific 
infomiation  available  (including  the 
results  of  in-situ  tests)  and  a  firmer 
basis  for  assessing  whether  DOE's 
revised  schedule  can  be  met.  However, 
the  Commission  can  make  a  reasonable 
prediction  with  the  information  now 
before  it. 

Underlying  the  pessimism  of  some 
participants  is  apparently  a  belief  that 
DOE's  past  record  in  solving  technical 
problems  undermines  the  possibility  of 
finding  confidence  in  DOE's  ability  to 
solve  the  waste  disposal  problems  in  a 
timely  way.  The  Commission 
acknowledges  that  in  the  past  the  waste 
programs  of  DOE  and  its  predecessor 
organizations  have  experienced 


difficulty  in  making  timely  progress 
toward  a  solution  of  the  nuclear  waste 
problem.  However,  the  Commission 
need  not  rely  on  this  past  record  in 
making  its  confidence  determination. 
The  DOE  program  is  now  adequately 
addressing  the  issues  yet  to  be  resolved 
in  identifying  an  acceptable  site  and 
DOE's  schedule  is  a  reasonable  one  (see 
the  discussion  in  Section  2.2  B.4  of  this 
document).  The  qualifications  and 
professional  experience  of  the  many 
scientists  and  engineers  on  the  overview 
committees  and  peer  review  groups  who 
advise  and  consult  on  the  DOE  program 
should  provide  confidence  in  DOE's 
efforts  (DOB  CS  Appendix  D).  The 
support  of  the  USGS  in  the  earth 
sciences  field  (USGS  PS  Appendix  A) 
clearly  contributes  to  confidence  that 
the  technical  problems  associated  with 
identifying  an  acceptable  repository  site 
will  be  solved.  As  noted  before,  no 
fundamental  technical  breakthroughs 
are  necessary.  Rather,  completing  the 
program  is  a  matter  of  step-by-step 
evaluation  and  development  based  on 
ongoing  site  studies  and  research 
programs. 

The  Commission  believes  that  the 
enactment  of  the  Nuclear  Waste  Policy 
Act  of  1982  provides  impetus  to  that 
program  and  helps  ensure  that  it  will  be 
completed  on  a  schedule  consistent  with 
the  Commission's  findings.  The  Nuclear 
Waste  Policy  Act  establishes  a  detailed 
step-by-step  plan  for  developing  a  waste 
repository.  The  Act  directs  DOE  to 
prepare  a  comprehensive  Mission  Plan 
which  will  establish  programmatic 
miles'ones  for  research,  development, 
technology  demonstration  and  systems 
integration.  The  Act  also  requires  the 
various  Federal  agencies  involved  in  the 
program  to  coordinate  their  activities. 
Involved  agencies  must  report  their 
progress,  or  lack  thereof,  to  Congress, 
explain  any  slip  in  schedule  and  set  a 
new  schedule  for  activities.  Thus,  the 
Act  provides  a  framework  and  schedule 
for  developing  a  repository. 

The  schedule  set  forth  in  the  Act  calls 
for  the  identification  of  adequate  sites  in 
time  to  meet  the  final  decision  date  on 
construction  authorization  by  the  NRC 
and  well  before  the  time  at  which  such 
action  would  be  necessary  to  assure 
repository  operation  within  the  time 
period  discussed  in  this  decision.  The 
time  between  sinking  of  an  exploratory 
shaft  and  the  completion  of  site 
characterization  contemplated  by  the 
Act  (Sec.  112, 114)  is  26  months,  with  an 
extension  to  38  months  under  certain 
conditions;  the  DOE  schedule  for  these 
activities  is  generally  compatible  with 
this  schedule  (see  Section  2.2  B.4  below). 


The  Nuclear  Waste  Policy  Act  also 
puts  in  place  procedures  (Sec.  115. 116. 
117, 118.  119)  which  the  Commission 
believes  will  help  to  resolve  potential 
institutional  problems  that  might  affect 
the  schedule  for  site  selection.  These  are 
discussed  in  detail  hereafter.  The 
Commission  believes  that  the  provisions 
of  the  Act  should  also  provide  resources 
(Sec.  302,  303)  to  adequately  fund  the 
site  selection  and  characterization  work. 

Given  all  of  these  considerations,  the 
Commission  concludes  that  there  is 
reasonable  assurance  that  technical 
uncertainties — unsolved  technical 
problems  and  information  gaps — will  be 
removed  in  time  for  DOE  to  meet  its 
proposed  schedule.  DOE's  program  is 
adequate  and  its  schedule  is  reasonable. 
The  Act  provides  a  greater  degree  of 
confidence  than  existed  previously  that 
site  selection  will  proceed  within  the 
general  time  frame  that  DOE  has 
described  in  its  position  statement. 

2.  Timely  Development  of  Waste 
Packages  and  Engineered  Barriers. 
Some  participants  have  expressed 
strong  reservations  concerning  DOE's 
ability  to  develop  waste  forms, 
packages,  and  engineered  barriers  in  a 
timely  fashion.  The  DOE  technical  effort 
to  solve  problems  was  characterized  as 
only  just  being  defined  in  many 
significant  areas,  including  the 
prevention  of  corrosion  of  waste 
canisters  (NRDC  PS  p.  18).  Other 
participants  contended  that:  the  design 
and  evaluation  studies  of  penetration 
seals  and  backfill  material  might  not  be 
completed  soon  enough  to  meet  the  goal 
of  achieving  an  operational  repository 
by  1997  to  2006;  the  long-term  effects  of 
heat  and  radiation  on  the  integrity  of  the 
seal  materials  are  not  known;  tests  of 
cement  seals  with  epoxy  resin  in  bedded 
salt  deposits  are  insufficient  to  assure 
stability  of  such  seals  over  a  period  of 
10,000  years;  and  field  tests  of  liquid 
permeability  during  a  period  of  three 
months  cannot  provide  confidence 
concerning  the  stability  of  seals  during  a 
period  of  10,000  years.  Participants  also 
contended  that  no  information  had  yet 
been  provided  which  specified  the  type 
of  backfill  material  most  suitable  for 
specific  geologic.'.;  media  and  capable  of 
withstanding  tnermal  stress  (CDC  PS  pp 
19-22). 

Although  fechnical  problems 
associated  with  the  development  of 
waste  packages  and  engineered  barriers 
could  delay  DOE's  schedule,  DOE 
believes  that  the  uncertainties 
surrounding  the  waste  package  would 
be  resolved  or  bounded  as  a  result  of 
implementation  of  its  program  (DOE  PS 
p.  11-160,  CS  p.  11-96).  The  DOE  Waste 
Package  Program  Plan  (ONWI-96) 
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which  was  issued  in  August  1980, 
updated  in  June  1981  (NWTS-96)  and 
updated  further  in  DOE's  April,  1984 
Draft  Mission  Plan,  sets  forth  details  of 
DOE's  program.  Waste  package 
performance  criteria  will  be  developed 
in  the  near  future.  Final  action  on  the 
criteria  will  be  contingent  upon  the  final 
issuance  of  NRC's  technical  criteria  (10 
CFR  Part  60,  Subpart  E),  the  publication 
of  the  relevant  regulatory  guides  on 
waste  packages,  and  the  ONWI-33 
series  of  criteria  documents,  i.e.,  the 
reports  DOE/NWTS-33  (1),  (2),  (3). 
••NWnrS  Program  Criteria  For  Mined 
Geologic  Disposal  of  .Nuclear  Wastes." 

Earlier,  DOE  had  planned  to  complete 
the  waste  package  preliminary  designs 
for  salt  in  September  1982.  for  basalt  in 
June  1985,  for  tuff  in  June  1984.  for 
granite  in  September  1984,  and  for 
argillaceous  rock  in  December  1984,  and 
to  establish  a  baseline  iar  waste  form 
specifications  by  June  1983  fONWI-96). 
According  to  DOE's  April,  1984  draft 
Mission  Plan,  the  current  reference 
canister  material  for  basalt  is  carbon 
steel.  Alternative  materials  include  an 
iron-chromium-molybdenum  alloy, 
copper  and  a  copper-nickel  alloy.  On  the 
basis  of  preliminary  corrosion-test 
results,  carbon  steel  has  also  been 
selected  as  the  reference  canister 
material  for  salt.  The  titanium  alloy 
Tricode  12  has  been  designated  as  an 
alternative  material.  Type  304L  stainless 
steel  has  been  identified  as  the 
reference  container  material  for  tuff; 
other  austenitic  stainless  steels.  Inconel 
and  copper  are  alternatives.  Waste- 
package  conceptual  designs  have  been 
developed  for  basalt,  salt  and  tuff.  (The 
conceptual  design  for  tuff  is  based  on 
saturated  conditions:  a  conceptual 
design  for  the  unsaturated  zone  will  be 
available  in  late  FY  84  [DOE  draft 
Mission  Plan,  April  1984]). 

Tests  with  spent  fuel  and  borosilicate 
glass  have  been  initiated  under  site- 
specific  conditions  for  basalt,  salt  and 
tuff.  Preliminary  waste  acceptance 
requirements  have  been  developed  for 
basalt  and  salt.  In  addition,  for  salt 
media,  interim  waste-acceptance 
requirements  for  borosilicate  glass  and 
draft  waste  acceptance  requirem.ents  for 
spent  fuel  were  prepared  in  FY  83. 
Preliminary  requirements  for  tuff  will  be 
prepared  in  FY  84.  DOE  intends  to 
submit  the  baseline  waste  form 
specifications  developed  during  the 
conceptual  design  studies  for 
acceptance  by  NRC.  The  specifications 
will  be  subjected  to  configuration 
control  for  application  throughout  the 
waste  processing  and  disposal  program. 

According  to  the  DOE  Draft  Mission 
Plan  the  complete  waste  package 


performance  model  will  be  verified  and 
validated  by  September  1989.  Further, 
the  program  plan  calls  for  completion  of 
the  waste  package  final  design  that 
takes  into  account  the  selected  site 
environmental  conditions,  after 
completion  of  in-situ  testing  in  FY  89 
and  FY  90.  Packing  material  is  included 
in  the  reference  waste  package  only  for 
basalt.  The  reference  packing  material 
for  basalt  is  a  mixture  of  crushed  basalt 
and  sodium-bentonite  clay.  Ongoing 
physical  property  testing  of  reference 
packing  material  is  expected  to  be 
completed  in  FY  87  and  ongoing  «.. 
radionuchde  sorption,  solubility  and 
diffusion  testing  are  to  be  completed  by 
September,  1989. 

Some  participants'  statements  are 
pessimistic  assessments  based  on  the 
fact  that  the  DOE  program  has  not  yet 
reached  the  critical  milestones — e.g., 
establishment  of  waste  form 
specifications,  completion  of  waste 
package  preliminary  designs, 
verification  of  a  waste  package 
performance  model,  and  qualification  of 
barrier  materials.  However,  the 
Commission  believes  that  these 
technical  problems  will  be  solved 
without  delaying  a  repository  schedule. 
DOE  has  put  in  place  an  extensive 
nuclear  waste  research  program  that 
addreses  each  of  these  technical 
problems.  Research  results  already 
reported  on  waste  form  packaging  and 
barrier  materials  indicate  that  these 
research  efforts,  although  not  yet 
completed,  can  reasonably  be  expected 
to  provide  solutions  to  those  problems 
when  those  solutions  are  needed  to  meet 
the  DOE  schedule  (DOE  PS  pp.  11-129  to 
H-197,  CS  pp.  11-93  to  11-100). 

The  Commission's  positive 
assessment  is  strengthened  by 
provisions  in  the  Nuclear  Waste  Policy 
Act  of  1982.  Title  II  of  the  Act  authorizes 
DOE  to  undertake  steps  leading  to  the 
construction,  operation  and 
maintenance  of  a  deep  geologic  test  and 
evaluation  facility  and  to  establish  a 
focused  and  integrated  research, 
development  and  demonstration 
program.  In  the  area  of  waste  package 
design,  the  Act  directs  that  DOE's 
Mission  Plan  identify  a  process  for 
solidifying  high-level  radioactive  waste 
or  packaging  spent  fuel  with  an  analysis 
of  the  data  to  support  selection  of  the 
solidification  process  or  packaging 
technique.  The  Act  calls  for  a  schedule 
for  implementing  such  a  plan  and  for  an 
aggressive  research  and  development 
program  to  provide  a  high-integrity 
disposal  package  at  a  reasonable  price 
(Sec.  301(a)(8)).  The  Commission  notes 
that  DOE'fl  published  Draft  Mission  Plan 
(April,  1964)  addresses  these  issues  in 


detail.  Congressional  authorization  of 
those  programs,  together  with  the 
assurance  of  necessary  funding, 
provides  the  Commission  additional 
confidence  that  the  required  research 
work  will  be  done  in  a  timely  manner. 
The  Commission  also  notes  that  the 
programs  to  solve  the  major  technical 
problems  relating  to  the  timely 
development  of  waste  forms,  waste 
packages,  and  engineered  barriers  can 
proceed  in  parallel.  Because  the  waste 
repository  must  be  designed  as  a 
system,  the  problems  are  interrelated: 
however,  the  relationships  are  such  that 
solving  one  problem  need  not  await  the 
solution  of  another.  DOE  could  proceed 
for  a  number  of  years  on  waste  package 
development  before  making  a  decision 
on  the  form  of  the  waste,  without 
affecting  the  repository  availability 
schedule. 

B  Institutional  Uncertainties 

The  principal  institutional  issues  that 
affect  the  schedule  for  availability  of  a 
mined  geologic  repository  include: 
measures  for  dealing  with  Federal-state 
disputes:  an  assured  funding  mechanism 
that  will  be  sufficient  over  time  to  cover 
the  period  for  developing  a  repository; 
an  orginizational  capability  for 
managing  the  high-level  waste  program, 
whether  this  be  DOE  or  a  successor 
organization;  and  a  firm  schedule  and 
establishment  of  responsibilities  which 
will  lead  to  repository  development  in  a 
reasonable  period  of  time.  Each  of  these 
IS  discussed  in  turn. 

1.  Measures  for  Dealing  with  Federal- 
State-Local  Concerns.  The  President 
and  Congress  have  recognized  the  need 
to  involve  state  and  local  governments 
in  the  decision-making  process  and  have 
taken  steps,  including  enactment  of  the 
Nuclear  Waste  Policy  Act  of  1982.  to 
establish  an  institutional  framework  to 
accomplish  this  end.  DOE  pointed  out 
that  Presidents  Carter  and  Reagan  have 
considered  state  involvement  in  site 
selection  an  important  aspect  of  the 
high-level  radioactive  waste  disposal 
program.  President  Carter,  in  his 
message  to  Congress,  di.'-ected    the 
Secretary'  of  Energy  to  provide  financial 
and  technical  assistance  to  States  and 
other  jurisdictions  to  facilitate  full 
participation  of  State  and  local 
government  in  review  and  licensing 
proceedings."  He  committed  the  Federal 
Government  to  work  with  state,  tribal 
and  local  governments  in  the  siting  of 
high  level  waste  repositories.  Within  a 
framework  of  "consultation  and 
concurrence,"  a  host  state  would  have  a 
continuing  role  in  Federal  decision- 
making involving  the  siting,  design  and 
construction  of  a  high-level  waste 
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repository  (DOE  CS  pp.  11-11, 13-14). 
President  Reagan's  statement  of  October 
8.  1981  similarly  instructed  DOE  to  work 
closely  with  industry  and  state 
governments  in  developing  methods  of 
storing  and  disposing  of  commercial 
high-level  waste. 

Although  industry  groups  believed 
that  DOE  had  made  substantial  progress 
in  cooperating  with  state  and  local 
authorities  by  encouraging  their  direct 
participation  in  planning  and 
preliminary  site  selection  activities 
(UNWMG-EEI  CS  pp.  V-27,  V-28], 
states  and  environmental  groups  were 
skeptical  that  the  mechanisms  proposed 
by  DOE  for  incorporating  state  and  local 
views  (e.g.,  consultation  and 
concurrence)  would  work  satisfactorily. 
Many  slates  asserted  a  lack  of 
confidence  in  DOE's  claims  that  it 
would  be  able  to  gam  agreement  from 
states  by  persuasive  measures  (e.g.  Ohio 
PS  p.  5:  NY  PS  p.  74;  Wis  PS  Kelly  p.  5) 
and  noted  that  information  sharing  was 
inadequate  to  reduce  or  overcome  a 
state's  resistance  to  a  repositorj'  (e.g.. 
NY  PS  p.  74;  NRDC  PS  p.  69).  The  states 
also  believed  that  DOE  had 
underestimated  potential  state  and  local 
opposition  to  the  siting  of  a  repository 
(CEC  PS  p.  27.  Ohio  PS  p.  12)  and  that 
consultation  and  concurrence  must 
include  a  mechanism  for  resolving 
intergovernmental  disputes  (Vt  PS  p.  3). 
Other  participants  argued  that  many 
states  had  already  imposed  bans  on 
waste  disposal  (NECNP  PS  p.  32)  and 
that  DOE  had  presented  no  means  for 
resolving  state  nonconcurrence  (NRDC 
PS  p.  69).  Still  others  claimed  that  the 
state's  role  in  the  site  selection  process 
must  be  specifically  defined  (Del  PS  p. 
6);  but  the  DOE  had  provided  no  basis 
for  optimism  that  this  could  be  done 
(NECNP  PS  p.  69).  Some  participants 
suggested  that  local  opposition  to  waste 
reposf fories  could  be  overcome  by 
providing  financial  compensation  to 
nearby  communities  (AIChE  PS  p.  6)  but 
that  DOE  had  not  adequately  considered 
compensation  to  host  communities  for 
socioeconomic  impacts  (Ohio  PS  p.  14). 
The  recently-enacted  Nuclear  Waste 
Policy  Act  of  1982  defines  the  roles  of 
the  states  and  Indian  tribes  in  repository 
site  selection,  and  thereby  reduces  some 
of  the  uncertainties  in  settling  disputes 
between  the  Federal  government  and 
affected  states  and  Indian  tribes.  By 
providing  for  information  exchange,  for 
financial  and  technical  assistance,  and 
for  processes  of  consultation, 
cooperation,  negotiation  and  binding 
written  agreement,  the  Act  should  help 
to  minimize  the  potential  for  more 
formal  objections  and  confrontations. 


Specifically,  the  Act  requires  DOE  to 
identify  the  states  with  one  or  more 
potentially  acceptable  sites  for  a 
repository  and  to  notify  the  governing 
bodies  of  the  affected  states  or  Indian 
tribes  of  those  sites  (Sec.  116(a)).  The 
Act  establishes  detailed  procedures  for 
consultation  with  the  states  and  Indian 
tribes  regarding  repository  sites 
selection  (Sec.  117).  DOE,  NRC  and 
other  agencies  involved  in  the 
construction,  operation,  or  regulation  of 
any  aspect  of  a  repository  in  a  state 
must  provide  to  the  state  and  to  any 
affected  Indian  tribe,  timely  and 
complete  information  regarding  plans 
made  with  respect  to  the  site 
characterization,  development,  design, 
licensing,  construction,  operation, 
regulation,  or  decommissioning  of  such  a 
repository  (Sec.  117(a)(1)).  If  DOE  fails 
to  provide  such  information  requested 
by  the  state  or  affected  Indian  tribe  in  a 
timely  manner,  it  must  cease  operations 
at  the  site  (Sec.  117(a)(2)).  The  Act  also 
provides  that  DOE  must  consult  and 
cooperate  (Sec.  117(b))  with  the  affected 
states  and  Indian  tribes  and  must  enter 
into  a  binding  written  agreement  (Sec. 
117(c))  setting  forth  the  procedures 
under  which  information  transfer, 
consultation  and  cooperation  is  to  be 
conducted. 

Following  consultation  with  affected 
states  and  Indian  tribes,  the  Secretary  of 
Energy  is  to  recommend  to  the  President 
three  sites  suitable  for  characterization 
as  candidates  for  selection  as  the  first 
and  second  repositories  (by  July  1. 1985 
and  July  1. 1989  respectively)  (Sec. 
112(b).  (B).  (O).  The  President  must  then 
submit  to  Congress  his  recommendation 
of  sites  qualified  for  construction 
authorization  for  a  first  and  second 
repository  (no  later  than  March  31. 1987 
and  March  31, 1990  respectively)  (Sec. 
n4(a)(2)(A)).  Following  submission  by 
the  President  of  a  recommended  site  to 
Congress,  the  Governor  or  legislature  of 
the  state,  or  the  Indian  tribe  in  which 
such  site  is  located  may  disapprove  the 
site  designation  and  submit  (within  60 
days)  a  notice  of  disapproval  to 
Congress  (Sec.  116(h|(2)).  The  site  is 
disapproved  unless  Congress  passes  a 
joint  resolution  within  90  days  to 
override  the  state  or  Indian  tribe 
disapproval  (Sec.  115  (c)).  The 
Commission  recognizes  that  the  latter 
provision  may  create  uncertainty  in 
gaining  the  needed  approvals  of 
repository  sites  from  the  affected  states 
or  Indian  tribes.  Nevertheless,  the 
Commission  believes  that,  on  balance, 
this  Congressional  action  to  establish  a 
detailed  process  for  state  and  tribal 
involvement  in  the  development  of 
repositories  will  reduce  overall 


uncertainties  by  encouraging  Federal- 
state  cooperation  and  by  limiting  the 
potential  for  formal  state  or  Indian  tribe 
objections  that  could  lead  to  disruption 
of  project  plans  and  schedules.  This 
conclusion  is  consistent  with  the  views 
expressed  by  state  participants  in  this 
proceeding  that  a  mechanism  for  state 
participation,  including  the  resolution  of 
state  objections  and  nonconcurrences,  is 
necessary  for  state  cooperation  and  for 
progress  in  repository  development  (Tr. 
pp.  117, 119, 120).  Further,  the  Act  fixes 
the  point  in  time  at  which  a  state  may 
raise  formal  objections.  Once  that  time 
has  passed,  this  should  reduce 
uncertainties  at  later  stages. 

The  Act  stipulates  that  DOE  will 
reimburse  costs  incurred  by  affected 
states  and  Indian  tribes  in  participating 
in  the  activities  identified  above.  The 
Act  provides  that  the  Secretary  of 
Energy  shall  make  financial  grants 
(Sees.  116. 118)  to  each  state  or  affected 
Indian  tribe  notified  by  DOE  that  a 
potentially  acceptable  repository  site 
exists  within  its  jurisdiction.  These 
grants  are  made  to  enable  the  state  or 
affected  Indian  tribe  to  participate  in  the 
review  and  approval  activities  required 
by  the  Act  (Sees.  116, 117).  or  authorized 
by  written  agreement  entered  into  with 
DOE.  Further,  DOE  is  to  make  financial 
grants  (Sees.  116, 118)  to  each  state  or 
affected  Indian  tribe  where  a  candidate 
site  for  a  repository  is  approved,  to 
enable  the  state  or  Indian  tribe  to 
conduct  the  following  activities:  (a) 
Review  activities  taken  for  purposes  of 
determining  impacts  of  such  a 
repository,  (b)  develop  a  request  for 
impact  assistance,  (c)  engage  in  site 
monitoring,  testing  or  evaluation,  (d) 
provide  information  to  its  residents,  and 
(e)  request  information.  In  addition,  the 
Act  specifies  thar^financial  assistance 
will  be  provided  to  mitigate  any 
economic,  social,  public  health  and 
safety,  or  environmental  impacts  of  the 
development  of  a  repository.  The  Act 
also  provides  that  state  and  local 
government  units  shall  receive 
payments  equal  to  the  amount  they 
would  receive  from  taxing  such  site 
charaterization  and  repository 
development  activities  in  the  same 
manner  that  they  tax  other  real  property 
and  industrial  activities  (Sec.  116).  By 
providing  a  tangible  benefit  to  those 
localities  or  Indian  reservations  where 
repository  sites  are  being  investigated, 
this  provision  should  address  one 
concern  frequently  expressed  by  state 
and  tribal  organizations,  and  may  result 
in  a  more  willing  acceptance  of  a 
repository  site. 

In  sum,  the  Commission  believes  that 
the  provisions  of  the  Nuclear  Waste 
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Policy  Act  of  1982  reduce  uncertainties 
regarding  the  role  of  affected  states  and 
Indiafn  tribes  in  repository  site  selection 
and  evaluation,  and  minimize  the 
potential  for  direct  confrontation 
between  the  Federal  government  and 
the  states  or  tribal  organizations  with 
respect  to  the  disposal  of  commercial 
high-level  waste  and  spent  fuel.  By 
reducing  these  uncertainties,  the  Act 
should  help  minimize  the  potential  that 
differences  between  the  Federal 
government  and  states  or  Indian  tribes 
will  substantially  disrupt  or  delay  the 
repository  program.  Further,  as 
discussed  previously  in  this  Section,  the 
decision-making  process  set  up  by  the 
Act  provides  a  detailed,  step-by-step 
approach  which  builds  in  regulatory 
involvement.  This  should  also  provide 
confidence  to  states  and  Indian  tribes 
that  the  program  will  proceed  on  a 
technically  sound  and  acceptable  basis. 

2.  Continuity  of  the  Management  of 
the  Waste  Program.  The  Commission 
recognizes  that  the  waste  disposal 
program  involves  activities  conducted 
over  a  period  of  decades.  Thus,  there  is 
a  need  for  long-term  stability  of 
management  and  organization.  The 
Commission's  Second  Prehearing 
Memorandum  and  Order  of  November  6, 
1981,  sought  comments  on  the 
implications  of  the  possible  dismantling 
of  the  DOE  and  assignment  of  its 
functions  to  other  Federal  agencies.  In 
response,  DOE  stated:  "The  ability  of 
the  Federal  Government  to  implement 
the  waste  isolation  program  would  not 
be  affected  by  the  President's  September 
24. 1981  proposal  to  dismantle  DOE.  As 
demonstrated  by  bis  Nuclear  Policy 
Statement  of  Octobers,  1981  ...  the 
President  is  committed  to  the  swift 
deplojTTient  of  means  of  storing  and 
disposing  of  cornmercial  high-level 
nuclear  waste.  Thus,  some  governmental 
unit  will  continue  the  program 
aggressively  if  DOE  is  dismantled" 
(DOE  PHS  p.  8).  The  DOE  statement  was 
amplified  by  the  Deputy  Secretary  of 
Energy  in  the  oral  presentations  on 
January  11,  1982:  "  .  .     as  far  as  the 
reorganization  is  concerned,  the  plan  is 
not.  I  think,  to  do  away  with  the 
activities  of  the  Department  of  Energy. 
The  plan,  as  it  has  been  announced  so 
far,  is  to  in  fact  merge  the  activities,  in 
particular,  these  activities  into  the 
Department  of  Commerce.  And  we  do 
not  visualize  at  this  time  any  significant 
changes  in  the  way  in  which  the 
program  relating  to  waste  management 
would  be  altered,  either  technically  or 
from  a  management  point  of  view"  (Tr. 
p.  13). 

The  nuclear  industry  participants 
agreed  with  DOE'g  view  on  this  question 


(Consolidated  Industry  Group  PHS  p.  18; 
AIF  PHS  p.  7:  SE2  PHS  p.  6:  ANS  PHS  p. 
8,  UG  p.  2).  However,  state  participants 
and  intervener  groups  disputed  the  DOE 
view.  They  saw  the  potential 
dismantlement  of  DOE  as  leading  to 
further  delay  in  resolution  of  the 
radioactive  waste  disposal  problem  and 
asserted  that  DOE's  possible  abolition 
made  representations  regarding  the 
future  success  of  its  waste  program 
useless  (Consolidated  State  Group  PHS. 
pp.  2,  9:  Minn  PHS  pp.  6-8). 

The  Commission  does  not  believe  that 
the  Administration's  proposal  to  transfer 
the  activities  of  the  Department  of 
Energy  to  the  Department  of  Commerce 
introduces  substantial  new  uncertaintie.s 
regarding  the  continuity  of  Federal 
management  of  the  nuclear  waste 
program.  As  the  Department  of  Energy 
stated,  the  Administration's  proposal,  if 
adopted,  would  simply  transfer  the 
nuclear  waste  program  functions  from 
one  Federal  agency  to  another. 
Moreover,  Congressional  action  is 
needed  to  adopt  the  Administration's 
proposal.  Yet.  in  the  three  years  since 
the  Administration's  proposal  to 
dismantle  DOE  was  made,  there  has 
been  no  discernible  action  by  the 
Congress  to  proceed  with  adoption  of 
the  proposal.  Because  the  Congress  has 
not  taken  action  toward  adoption  of  the 
Administration's  proposal,  and  because 
the  proposal,  even  if  adopted,  would 
consist  of  only  a  transfer  of  the  program 
from  one  agency  to  another,  the 
Commission  does  not  believe  that  the 
Administration's  proposal  constitutes  a 
significant  source  of  management 
uncertainty  for  the  nuclear  waste 
program. 

The  Commission  believes  that 
residual  uncertainties  regarding  the 
continuity  of  Federal  management  of  the 
nuclear  waste  program  have  also  been 
reduced  by  the  Nuclear  Waste  Policy 
Act  of  1982.  The  Act  provides  for  the 
establishment  of  an  Office  of  Civilian 
Radioactive  Waste  Management  within 
the  Department  of  Energy.  This  Office  is 
to  be  headed  by  a  Director  appointed  by 
the  President,  with  Senate  confirmation, 
who  will  report  directly  to  the  Secretary 
of  Energy  (Sec.  304).  Further,  the  Act 
raises  the  activities  of  this  Office  to  a 
high  level  of  visibility  and 
accountability  by  stipulating  that  an 
annual  comprehensive  report  of  the 
activities  and  expenditures  of  the  Office 
will  be  submitted  to  Congress  and  that 
an  annual  audit  of  the  Office  will  be 
conducted  by  the  Comptroller  General, 
who  will  report  the  results  to  Congress 
The  Act  also  requires  two  additional 
elements  that  provide  added  assurance 
of  continuity:  a  "Mission  Plan"  and  a 


schedule  of  activities  for  DOE.  The 
Mission  Plan  is  a  detailed  and 
comprehensive  report  which  is  intended 
to  provide  "an  informational  basis 
sufficient  to  permit  informed  decisions 
to  be  made  in  carrying  out  the  repository 
program  and  the  research,  development, 
and  demonstration  programs  required 
under  this  Act."  The  Secretarj-  of  Energy 
has  already  submited  a  draft  Mission 
Plan  to  the  states,  the  afffected  Indian 
tribes,  the  Commission  and  appropriate 
government  agencies  for  their 
comments;  after  revising  the  plan.  DOE 
must  submit  it  to  the  appropriate 
Congressional  committees  (Sec.  301  (a) 
and  (b)).  The  schedule  of  DOE's 
activities  in  conducting  this  program 
was  discussed  in  Section  2.2  A.l  above 
Taken  together,  the  provisions  of  the 
Nuclear  Waste  Policy  Act  establish  a 
detailed  management  framework  for  the 
conduct  of  the  repositor>'  program  that 
should  help  ensure  both  sound 
management  and  continuity — whether 
the  responsibility  for  the  repository 
program  is  retained  in  DOE  or  is 
transferred  to  another  Federal  agency. 

3.  Continued  Funding  of  the  Nuclear 
Waste  Management  Program.  There  is 
general  agreement  among  all 
participants  that  the  program  to  develop 
a  mined  geologic  repository  for  nuclear 
wastes  will  require  more  than  a  decade 
of  effort  at  a  total  cost  of  several  billion 
dollars.  A  steady  source  of  funding  will 
be  needed  to  assure  the  timely  success 
of  the  program.  DOE  pointed  out  that  it 
would  request  an  adequate  level  of 
funding  for  the  National  Waste  Terminal 
Storage  (NWTS)  Program  as  stated  in 
the  Department's  Position  Statement 
(DOE  CS  p.  11-30).  In  addition.  DOE 
stated  that  Congress'  commitment  to  the 
commercial  waste  disposal  program  was 
demonstrated  by  the  continuous 
increase  in  the  level  of  funding  since 
1976.  The  funding  level  was  increasd  by 
more  than  a  factor  of  10  between  1976 
and  1980  [DOE  CS  p.  11-30).  Some 
participants  disagreed  with  DOE's 
optimism  concerning  the  future 
availability  of  funds  and  pointed  out  the 
competing  priorities  for  Federal  funds 
could  deprive  DOE  of  the  necessary- 
resources  (CDC  PS  p.  7;  Lewis  PS  p.  9; 
NRDCPSp.  28;Tr.  p.  203). 

Congress  passed  a  continuing 
resolution  for  FY  1983  funding  of  DOE's 
nuclear  waste  program  at  the  level  of 
$259.4  million.  This  is  about  SlO  million 
more  than  DOE's  earlier  FY  1983  request 
of  $249  million.  Additionally,  the 
.Nuclear  Waste  Policy  Act  authorizes  the 
Secretary  of  Energy  to  enter  into 
contracts  and  collect  a  fee  of  1  mill  per 
kilowatt-hour  of  electricity  generated  by 
nuclear  reactors  in  return  for  the  Federal 
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government's  acceptance  of  title, 
subsequent  transportation,  and  disposal 
of  high-level  radioactive  waste  or  spent 
fuel  (Sec.  302(a)(2]).  In  order  to  be  able 
to  use  a  Federal  repository,  the  Act 
required  the  generator  or  owner  of  such 
waste  or  spent  fuel  to  enter  into  a 
contract  by  June  30. 1983  or  the  date  on 
which  generation  is  commenced  or  title 
is  taken,  whichever  occurs  later  (Sec. 
302(b)(2)).  The  Commission  must  require 
the  negotiation  of  such  contracts  as  a 
precondition  to  the  issuance  or  renewal 
of  a  license  (Sec.  302(b)(1)(B)).  The 
Commission  notes  that  all  such 
contracts  have  been  executed.  DOE 
testified  in  the  January  11, 1982  hearing 
that  it  expected  the  funds  collected 
under  such  a  program  would  allow 
support  of  the  DOE  waste  program  at  an 
initial  level  of  $185  million.  Under  the 
program  subsequently  adopted  by  the 
Congress,  these  funds  are  to  be  placed 
into  a  nuclear  waste  fund  to  support 
DOE'S  repository  program.  The  general 
approach  prescribed  by  the  Act  is  to 
operate  DOE's  nuclear  waste  program 
on  a  full  cost  recovery  basis.  In  this 
regard,  the  Act  provides  that  DOE  must 
annually  review  the  amount  of  the  fees 
established  to  evaluate  whether 
collection  of  the  fees  will  provide 
sufficient  revenues  to  offset  the  costs 
expected.  In  the  event  DOE  determines 
that  the  revenues  being  collected  are 
less  than  the  amount  needed  in  order  to 
recover  the  costs.  DOE  must  propose  to 
Congress  an  adjustment  to  the  fee  to 
insure  full  cost  recovery.  The  Act  also 
provides  (Sec.  302(e)(5))  that,  if  at  any 
time,  the  monies  available  in  the  Waste 
Fund  are  insufficient  to  support  DOE's 
nuclear  waste  program,  DOE  will  have 
the  authority  to  borrow  from  the 
Treasury.  The  Commission  believes  that 
the  long-term  funding  provisions  of  the 
Act  should  provide  adequate  financial 
support  for  DOE's  nuclear  waste 
program. 

4.  DOE's  Schedule  for  Repository 
Development.  The  DOE  reference 
schedule  described  in  its  April,  1984 
draft  Mission  Plan  establishes  the 
earliest  date  of  repository  availability  as 
1998  and  delineates  the  logic  and  the 
period  of  activities  that  are  deemed 
achievable  under  current  program 
assumptions.  While  DOE  acknowledges 
that  contingency  time  is  required  in  the 
schedule  to  accommodate  such  factors 
as  institutional  uncertainties,  public 
hearings,  or  possible  project 
reorientation,  it  believes  that  an 
appropriate  amount  of  time  has,  in  fact, 
been  allowed  in  the  reference  schedule. 
Under  the  reference  schedule,  DOE 
expects  that  disposal  facilities  will  be 
operational  in  1998  (DOE  draft  Mission 


Plan,  April  1984).  DOE's  updated 
repository  development  schedule 
specifies  the  critical  milestones  prior  to 
commencing  construction  of  the  first 
repository  as: 


March  198S  (basalt), 
lembsr  1965  (lud),  ■ 
(»alt). 


August  t990. 


Sep- 


August  1993. 


Cofnfnefx^ment  ot  expiora- 
tofv  ihaft  worti*  at  thfee 
aites  (three  drttorari 
media     ulL     oa&ait    and 

turn  •• 

Sutamatan  oS  apcAcalion  tor 
auttxxuabon  to  construct 
tfie  first  repository 

Construction  autttorization  tor 
the  first  repository 


*  InetudirH)  borehote  drillmq 

••  An  Ociooer  '.982  upoaie  ol  this  mlormaiion  indicated 
t^al  a  pdot  boreTioie  was  started  m  SeotemDor  '982  tor  an 
aKpioratory  snaft  in  lutt  at  tne  Nevada  Test  Sue  In  May 
'382,  DOE  initiated  *ork  on  suriace  preparation  constnjc- 
tion  of  drilling  pao*  arw)  suooon  buWmgs  lor  ttie  Onnmg 
oooranon  ai  the  9WIP  basait  site  in  January  1982  a 
borehole  was  bequr  al  a  ooinl  300  feet  from  tbe  BWIP 
planned  exploratory  shatt  tocaBor  to  provide  data  tor  plan- 
ning ttie  sbatt  e«c»<ation  No  exploratory  shaft  won<  has 
begun  at  Itie  Paradox  Basm  bedded  sati  site  As  noted  m  me 
siting  aisci>ssion  jnder  the  Second  Commission  Ending  ttie 
Nuclear  Waste  Policy  Act  of  1982  requires  DOE  to  complete 
certain  actions  before  site  cnaracteraation  Ttiese  include 
issuance  oi  siting  gmoelines  concurred  m  by  NRC,  prepara- 
tion ot  environmental  assessiriems  notification  o»  state  arxl 
afiflcied  ir-Otan  iiioea  where  siies  are  located,  and  hoiomg  of 
public  heanngs  in  The  /lonity  of  each  site 

The  Commssion  oorKxirred  m  DO£  s  reposttory  Mng 
gcndeimes  on  July  3,  1984.  enabling  IX)E  to  proceed  lo 
complete  Ifie  ottier  site  selection  tasks  The  Commisswn 
notes  that  DDEs  *»«  Mission  Plan  (Apnl  1984)  anncipaied 
the  completion  of  the  siting  guidelines  by  Mio-Summber  1984 
and  DOE  revised  its  site  selection  scfiedule  accordiog»y 
Final  envwonmenial  assessments  for  five  nominaied  sites 
(mciuring  sail  basalt  and  Mfi  media)  are  to  be  completed  m 
December  1964  at  arhich  time  tlvee  ot  me  five  saes  wUI  be 
recommended  for  ctiaractenzation 

NRC's  construction  authorization 
(under  10  CFR  Part  60)  would  mark  the 
end  of  the  site  selection  process. 

Some  participants  believe  that  DOE 
cannot  have  a  waste  disposal  facihty 
available  by  2007.  These  participants 
concluded  that  DOE's  slow  progress  in 
the  past  suggests  that  DOE  may  be 
unable  to  solve  the  many  problems  that 
will  arise  in  the  future  and  that  DOE's 
schedule  for  repository  development  is 
unduly  optimistic  (e.g..  Minn.  PS  p.  6;  111. 
PS  p.  2;  OCTLA  PS  pp.  ft-9;  CDC  PS  p.  7). 

One  of  the  primary  purposes  of  the 
recently  enacted  Nuclear  Waste  Policy 
Act  of  1982  is  "to  establish  a  schedule 
for  the  siting,  construction,  and 
operation  of  repositories  that  will 
provide  reasonable  assurance  that  the 
public  and  the  environment  will  be 
adequately  protected  from  the  hazards 
posed  by  high-level  radioactive  waste 
and  such  spent  nuclear  fuel  as  may  be 
disposed  of  in  a  repository."  (Sec. 
111(b)(1)).  The  Commission  recognizes 
that,  if  fundamental  technical 
breakthroughs  were  necessary,  it  would 
not  be  possible  for  Congress  to  legislate 
their  solution  or  specify  schedules  for 
their  accomplishment.  However,  as 
discussed  previously,  such 
breakthroughs  are  not  necessary. 
Rather,  the  remaining  uncertainties  are 
reflected  in  the  need  for  step-by-step 
evaluation  and  development  based  on 
ongoing  site  studies  and  research 


programs.  The  Commission  believes  the 
Act  provides  means  for  resolution  of 
those  institutional  and  technical  issues 
most  likely  to  delay  repository 
development,  both  because  it  provides 
an  assured  source  of  funding  and  other 
significant  institutional  arrangements. 
and  because  it  provides  detailed 
procedures  for  maintaining  progress, 
coordinating  activities  and  rectd'ying 
weaknesses.  For  these  reasons,  the 
Commission  believes  that  the  selection 
and  characterization  of  suitable  sites 
and  the  construction  of  repositories  will 
be  accomplished  within  the  general  time 
frame  established  by  the  Act,  or  within 
a  few  years  thereafter. 

The  provisions  of  the  Nuclear  Waste 
Policy  Act  of  1982  that  establish 
schedules  for  repository  development 
are  elaborate  and  allow  for  various 
contingencies.  A  number  of  steps  are 
involved  before  NRC  considers 
authorization  of  construction.  DOE  is  to 
nominate  five  sites  it  believes  suitable 
for  site  characterization  for  possible 
repository  development  (Sec.  112(b)). 
DOE  is  to  recommend  for  site 
characterization  three  candidate  sites  to 
the  President  (Sec.  112(b)(1)(B);  the 
President  is  to  recommend  one  of  the 
characterized  sites  to  the  Congress  (Sec. 
114(a)(2)(A));  the  affected  state  or  Indian 
tribe  is  given  an  opportunity  to  submit  a 
notice  of  disapproval  of  the  Congress 
(Sees.  115(b),  (116)(b)(2).  118(a));  the 
Congress  may  overturn  a  state  or  Indian 
tribe's  disapproval  of  the  site  by  passing 
a  resolution  of  approval  (Sec.  115(c)); 
and,  if  Congress  approves  or  no  notice 
of  disapproval  is  submitted  by  a  state  or 
Indian  tribe,  then  DOE  is  to  apply  for 
construction  authorization  (Sec  114(b). 

DOE's  revised  reference  schedule 
(DOE  draft  Mission  Plan.  April  1984) 
states  that  the  application  for  repository 
construction  authorization  will  be 
submitted  to  the  Commiesion  in  August 
1990.  Under  the  terms  of  the  Act  the 
Commission  is  expected  to  reach  a 
decision  within  3  years  of  the 
application  date,  or  by  August  1993  (Sec. 
114)  (under  certain  conditions,  extension 
by  1  year  would  be  permitted).  If  the 
NRC  decision  is  favorable,  the 
repository  would  be  constructed  and 
begin  operation,  according  to  DOE's 
"reference  schedule."  in  January  1998. 
Earlier  dates  can  be  achieved  if  the 
Presidential  review  time  is  reduced,  if 
DOE  promptly  files  the  construction 
authorization  application,  if  NRC 
provides  a  construction  authorization  in 
less  than  3  years,  or  if  DOE  constructs 
the  repository  in  a  shorter  period  than 
provided  in  its  estimated  schedule. 
However,  it  is  prudent  to  assume  that 
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such  a  contraction  of  the  schedule  will 
not  be  realized. 

The  Nuclear  Waste  Policy  Act  of  1982 
establishes  "not  later  than  January  31, 
1998"  as  the  date  when  DOE  is  to  begin 
disposal  of  high-level  radioactive  waste 
or  spent  fuel  (Sec.  302(a)(5)(B)l  This  is 
consistent  with  the  current  dates  of  the 
DOE  schedules  discussed  above  and 
with  the  detailed  step-by-step 
milestones  established  by  the  Act.  The 
schedule  established  by  the  Act  would 
assure  the  operation  of  the  first 
repository  well  before  the  years  2007- 
2009,  i.e.,  the  period  of  concern  in  the 
present  proceeding, 

Despite  the  delays  in  DOEs  earlier 
milestones,  the  Commission  believes 
that  the  program  established  by  the  Act 
is  generally  consistent  with  the  schedule 
presented  by  DOE  in  this  proceeding 
and  that  DOEs  milestones  are  generally 
both  realistic  and  achievable. 
Achievement  of  the  scheduled  first  date 
of  repository  operation  is  further 
assured  by  other  provisions  of  the  Act 
which  specify  means  for  resolution  of 
those  institutional  and  technical  issues 
most  likely  to  delay  repository 
completion.  In  addition  to  those 
provisions  discussed  previously,  the 
Commission  notes  that  the  Act  clarifies 
how  the  requirements  of  the  National 
Environmental  Policy  Act  are  to  be  met 
(e.g..  Sees.  113  (c).  (d);  114  (a),  (f]:  119(a): 
121(c)).  The  Act  also  requires  that  any 
Federal  agency  determining  that  it 
cannot  comply  with  the  repository 
decision  schedule  in  the  Act  must  notify 
both  the  Secretary  of  Energy  and 
Congress,  explaining  the  reasons  for  its 
inability  to  meet  the  deadlines  The 
agency  must  also  submit 
recommendations  for  mitigating  the 
delay  (Sec.  114(e)(2)).  These  provisions 
of  the  Act.  as  well  as  those  that  support 
the  technical  program— the  provisions 
for  research,  development,  and 
demonstration  efforts  regarding  waste 
disposal  (Title  II  of  the  Act),  increase 
the  prospects  for  having  the  first 
repository  in  operation  not  later  than  the 
first  few  years  of  the  next  century 

The  Commission  also  finds 
reasonable  assurance  that  sufficient 
repository  capacity  will  be  available 
within  30  years  beyond  expiration  of 
any  reactor  operating  license  to  dispose 
of  commercial  high-level  radioactive 
waste  and  spent  fuel  generated  up  to 
that  time.  The  Nuclear  Waste  Policy  Act 
of  1982  establishes  Federal 
responsibility  and  a  clearly  defined 
Federal  policy  for  the  disposal  of  such 
waste  and  spent  fuel  and  creates  a 
Nuclear  Waste  Fund  to  implement 
Federal  policy.  The  Act  establishes  as  a 
matter  of  national  policy  that  this 


responsibility  is  a  continuing  one.  and 
provides  means  for  the  Secretary  of 
Energy  to  examine  periodically  the 
adequacy  of  resources  to  accomplish 
this  end. 

The  Commission  notes  that  as  of 
September  30.  1982.  the  generating 
capacity  of  all  commercial  nuclear 
power  plants  in  the  U.S.  with  operating 
licenses  or  construction  permits  was  131 
electrical  gigawatts  (GWe)  and  the 
capacity  of  those  under  construction 
permit  review  was  about  5  GWe 
(NUREG-0871.  Vol  1.  No.  4.  p.  2.  8). 
DOE.  in  its  letter  of  March  27.  1981  to 
the  presiding  officer  of  this  proceeding, 
provided  an  estimate  of  180  GWe  for  the 
capacity  of  operating  LWRs  in  the  year 
20(W.  This  value  is  significantly  lower 
than  the  value  (276  GWe)  presented  in 
DOEs  1980  position  statement  (DOE  PS 
p.  V-4)  and  lower  than  that  (202  GWe) 
presented  in  the  NRCs  Generic 
Environmental  Impact  Statement  on 
spent  fuel  handling  and  storage 
(NUREG-0575.  Vol.  1.  p.  2-J).  The 
validity  of  the  latter  predictions  has 
been  affected  by  the  cancellations  of  a 
number  of  proposed  units  during  the 
past  two  years.  The  DOE  1981  estimate 
of  180  GWe  in  the  year  2000  appears  to 
be  a  reasonable  estimate  of  the  likely 
installed  capacity  at  that  time.  On  this 
basis,  during  the  40  years  of  operation  of 
each  plant,  using  as  a  realistic 
assumption  a  60  percent  capacity  factor, 
the  electrical  energy  generation  would 
be  about  4300  GWe-years.  Assuming  38 
metric  tons  of  heavy  metal  (MTHM)  is 
discharged  for  each  gigawatt-year  (IRG 
Final  Report  p.  D-6:  NUREG-6575.  Vol.  1 
p.  2-4)  the  total  discharged  spent  fuel 
from  these  plants  would  likely  be  about 
160.000  metric  tons.  The  capacity  of 
each  proposed  repository  will  depend  on 
such  factors  as  the  thermal  loading  limit 
in  waste  emplacement,  space  limitations 
within  the  host  rock,  nuclear  power 
generation  capacity  in  the  region  to  be 
serviced  by  the  repository,  and  economy 
of  scale  considerations  (DOE  PS  pp.  III- 
70  to  79:  IRG  Final  Report  p.  D-21)  In  its 
cross  statement  DOEs  estimate  that 
three  to  six  repositories  might  be  needed 
was  based  on  the  assumption  that 
nuclear  power  generation  capacity 
grows  to  250  GWe  by  the  year  20Q0  and 
remains  at  that  level  until  2040  (DOE  CS 
p.  11-53).  The  representative 
characteristics  of  each  repository  used 
by  DOE  were  2000  acres  and  a  40  to  100 
kW/acre  loading,  corresponding  to  a 
repository  capacity  of  about  70.000  to 
170.000  metric  tons  of  uranium, 
respectively  (DOE  PS  p.  III-76). 
Reflecting  the  reduction  in  nuclear 
power  projections,  DOE  estimated  in  the 
January  1982  hearing  that  the  ultimate 


reactor  capacity  would  be  about  200 
GWe  (Tr.  p.  236).  DOE  then  assumed  a 
repository  capacity  of  100,000  metric 
tons  and  concluded  that  "between  two 
and  three"  repositories  would  be  needed 
(Tr.  p.  237).  To  accommodate  the  160.000 
metric  tons  we  have  assumed,  two 
repositories  each  with  100.000  metric 
tons  capacity  would  appear  to  be 
sufficient. 

Repository  completion  and  operation 
at  three-year  intervals  would  result  in 
having  adequate  capacity  about  three 
years  after  initial  operation  of  the  first 
repository  (DOE  PS  p.  111-86).  As  noted 
earlier,  emplacement  of  spent  fuel  in  the 
first  repository  should  begin  not  later 
than  the  first  few  years  of  the  next 
century.  Thus,  if  the  first  repository 
begins  to  receive  spent  fuel  in  the  year 
2005.  the  second  may  begin  operation  as 
early  as  2008.  in  whiafi  case  all  spent 
fuel  would  be  emplaced  by  about  2026. 
assuming  DOEs  estimated  receiving 
rates  [DOE  PS  p.  III-71)  and  operation  of 
each  repository  as  completed.  Because 
the  rate  of  waste  emplacement  during 
the  first  five  years  of  operation  would  be 
about  1800  metric  tons  per  year  [DOE  PS 
p.  III-71).  only  5400  metric  tons  would  be 
emplaced  in  the  first  repository  by  the 
time  the  second  began  operation.  This 
would  satisfy  the  requirements  of 
Section  n4(d]  of  the  .Nuclear  Waste 
Policy  Act.  I  e,,  the  prohibition  of 
emplacement  of  more  than  70.000  metric 
tons  in  the  first  licensed  repository 
before  the  second  repository  is  in 
operation.  If  the  DOE  estimated 
emplacement  rates  (which  would 
increase  to  6000  metric  tons/year  after 
the  first  five  years)  are  realized,  it  will 
take  about  15  years  to  emplace  70.000 
metric  tons  in  the  first  repository 

For  the  foregoing  reasons,  the 
Commission  finds  reasonable  assurance 
that  one  or  more  mined  geologic 
repositories  for  commercial  high-level 
radioactive  waste  and  spent  fuel  will  be 
available  by  the  years  2007-09.  and  that 
sufficient  repository  capacity  will  be 
available  within  30  years  beyond 
expiration  of  any  reactor  operating 
license  to  dispose  of  commencal  high- 
level  radioactive  waste  and  spent  fuel 
originating  in  such  reactor  and 
generated  up  to  that  time 

2  3     Third  Commission  Finding 

The  Commission  finds  reasonable 
assurance  that  high-level  radioactive 
waste  and  spent  fuel  will  be  managed  m 
a  safe  manner  until  sufficient  repository- 
capacity  is'ava liable  to  assure  the  safe 
disposal  of  all  high-level  radioactive 
waste  and  spent  fuel. 

.Nuclear  power  plants  whose 
operating  licenses  expire  after  the  years 
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2007-09  will  be  subject  to  NRC 
regulation  during  the  entire  period 
between  their  initial  operation  and  the 
availability  of  a  waste  repository.  The 
Commission  has  reasonable  assurance 
that  the  spent  fuel  generated  by  these 
licensed  plants  will  be  managed  by  the 
licensees  in  a  safe  manner.  Compliance 
with  the  NRC  regulations  and  any 
specific  license  conditions  that  may  be 
imposed  on  the  licensees  will  assure 
adequate  protection  of  the  public  health 
and  safety.  Regulations  primarily 
addressing  spent  fuel  storage  include  10 
CFR  Part  50  for  storage  at  the  reactor 
facility  and  10  CFR  Part  72  for  storage  in 
independent  spent  fuel  storage 
installations  (ISFSI).  Safety  and 
environmental  issues  involving  such 
storage  are  addressed  in  licensing 
reviews  under  both  Parts  50  and  72,  and 
continued  storage  operations  are 
audited  and  inspected  by  NRC.  NRC's 
experience  in  more  than  80  individual 
evaluations  of  the  safety  of  spent  fuel 
storage  shows  that  significant  releases 
of  radioactivity  from  spent  fuel  under 
licensed  storage  conditions  are 
extremely  remote  (see  discussion  in 
Section  2,4). 

Some  nuclear  power  plant  operating 
licenses  expire  before  the  years  2007-09. 
For  technical,  economic  or  other 
reasons,  other  plants  may  choose,  or  be 
forced,  to  terminate  operation  prior  to 
2007-09  even  though  their  operating 
licenses  have  not  expired.  For  example, 
the  existence  of  a  safety  problem  for  a 
particular  plant  could  prevent  further 
operation  of  the  plant  or  could  require 
plant  modifications  that  make  contmued 
plant  operation  uneconomic.  The 
licensee,  upon  expiration  or  termination 
of  its  license,  may  be  granted  (under  10 
CFR  Part  50  or  Part  72)  a  license  to 
retain  custody  of  the  spent  fuel  for  a 
specified  term  (until  repository  capacity 
is  available  and  the  spent  fuel  can  be 
transferred  to  DOE  under  Sec.  123  of  the 
Nuclear  Waste  Policy  Act  of  1982) 
subject  to  NRC  regulations  and  license 
conditions  needed  to  assure  adequate 
protection  of  the  public.  Alternatively. 
the  owner  of  the  spent  fuel,  as  a  last 
resort,  may  apply  for  an  interim  storage 
contract  with  DOE,  under  Sec.  135(b)  of 
the  Act,  until  not  later  than  3  years  after 
a  repository  or  monitored  retrievable 
storage  facility  is  available  for  spent 
fuel.  For  the  reasons  discussed  above, 
the  Commission  is  confident  that  in 
every  case  the  spent  fuel  generated  by 
those  plants  will  be  managed  safely 
during  the  period  between  license 
expiration  or  termination  and  the 
availability  of  a  mined  waste  repository 
for  disposal. 


To  assure  the  continuity  of  safe 
management  of  spent  fuel,  the 
Commission,  in  a  separate  action,  is 
preparing  an  amendment  to  10  CFR  Part 
50  which  would  require  licensees  of 
operating  nuclear  power  reactors  to 
submit,  no  later  than  5  years  before 
expiration  of  the  reactor  operating 
license,  written  notification  to  the 
Commission,  for  its  review  and 
approval,  of  the  actions  which  the 
licensee  will  take  to  manage  and 
provide  funding  for  the  management  of 
all  irradiated  fuel  at  the  reactor  site 
following  expiration  of  the  reactor 
operating  hcense,  until  ultimate  disposal 
of  the  spent  fuel  in  a  repository.  The 
licensee's  notification  will  be  required  to 
specify  how  the  licensee  will  fund  the 
financial  costs  of  extended  storage  or 
other  disposition  of  spent  fuel.  It  is 
possible  for  the  funding  of  the  storage  to 
be  provided  by  an  internal  reserve  fund 
or  special  assessment  during  that  5-year 
period  to  cover  the  costs  of  storage  of 
the  spent  fuel  after  the  expiration  of  the 
reactor  operating  license.  The  storage 
costs  are  not  large  relative  to  power 
generation  costs.  A  representative  figure 
is  $l-million/year  for  storage  of  spent 
fuel  in  reactor  basins  beyond  the 
operating  license  expiration  [Addendum 
2  to  Technology.  Safety  and  Costs  of 
Decommissioning  a  Reference  BWR 
Power  Station,"  NUREG/CR  0130  (July 
1983);  Addendum  1  to  Technology, 
Safety  and  Costs  of  Decommissioning  a 
Reference  PW  R  Power  Station." 
NUREG/CR  0672  (July  1983)]. 

Additional  assurance  that  the 
conditions  necessary  for  safe  storage 
will  be  maintained  until  disposal 
facilities  are  available  is  provided  by 
the  Commission's  authority  to  require 
continued  safe  management  of  the  spent 
fuel  past  the  operating  license  expiration 
or  termination  (10  CFR  50,82).  If  a  utility 
should  have  technical  problems  in 
continuing  its  commitment  to  maintain 
safe  storage  of  its  spent  fuel.  NRC  as  the 
cognizant  regulatory  agency  would 
intervene  and  the  utihty  would  he 
required  to  assure  safe  storage.  If  a 
licensee  fails  financially,  or  otherwise 
must  cease  its  operations,  the  cognizant 
state  public  utihty  commission  would  be 
likely  to  require  an  orderly  transfer  to 
another  entity.  The  successor  would 
take  over  the  licensee's  facilities  and, 
provided  the  conditions  for  transfer  of 
licenses  prescribed  in  NRC  regulations 
(10  CFR  50,80)  were  met  by  the 
succeeding  entity,  operation  of  the 
original  licensee's  facilities  would  be 
permitted  to  continue.  Moreover,  an 
orderly  transfer  to  a  successor 
organization  would  be  mandatory  to 
protect  the  substantial  capital 


investment.  Further,  the  Commission 
believes  that  the  possibility  of  a  need  for 
Federal  action  to  take  over  stored  spent 
fuel  from  a  defunct  utility  or  from  a 
utility  that  lacked  technical  competence 
to  assure  safe  storage  is  remote,  bnt  the 
authority  for  such  action  exists  (sections 
186c  and  188  of  the  Atomic  Energy  Act 
of  1954,  as  amended;  42  U.S.C.  2236, 
2238). 

Interim  storage  capacity  may  be 
required  for  plants  whose  operating 
licenses  expire  or  are  terminated  before 
sufficient  repository  capacity  is 
available.  As  discussed  in  the  rationale 
for  the  fifth  finding,  the  Nuclear  Waste 
Policy  Act  of  1982  includes  a  number  of 
provisions  to  assure  the  availability  of 
interim  storage  capacity  for  spent  fuel 
during  the  period  before  repository 
operation  (Sees.  131  through  137). 
Provisions  are  made  for  Federal 
government  supplied  interim  storage 
capacity  (up  to  1900  metric  tons)  for 
civilian  power  reactors  whose  owners 
cannot  reasonably  provide  adequate 
storage  capacity. 

In  all  cases  where  the  interim  storage 
is  at  a  licensee's  site,  safe  management 
will  be  assured  by  compliance  with  NRC 
regulations  and  specific  license 
conditions.  Where  DOE  provides  the 
interim  storage  capacity,  except  in  the 
use  of  existing  capacity  at  Government- 
owned  facilities,  DOE  is  to  "comply  with 
any  applicable  requirements  for 
licensing  or  authorization"  (Sec. 
135(a)(4)).  If  existing  federally-owned 
storage  facilities  are  used,  NRC  is 
required  to  determine  "that  such  use 
will  adequately  protect  the  public  health 
and  safety"  (Sec.  135(a)(1)).  These 
provisions  of  the  Act  would  assure  that 
spent  fuel  will  be  managed  in  a  safe 
manner  until  repository  capacity  is 
available.  Facilities  for  reprocessing 
high-level  waste,  should  any  be 
constructed  or  become  operational 
before  a  repository  is  available,  would 
be  licensed  under  10  CFR  Part  50,  and 
solidification  and  interim  storage  of  high 
levd  waste  would  be  provided  for  at 
such  facilities.  For  the  foregoing  reasons, 
the  Commission  finds  reasonable 
assurance  that  high-level  waste  and 
spent  fuel  will  be  managed  in  a  safe 
manner  until  sufficient  repository 
capacity  is  available  for  its  safe 
disposal. 

2.4    Fourth  Commission  Finding 

The  Commission  finds  reasonable 
assurance  that,  if  necessary,  spent  fuel 
generated  in  any  reactor  can  be  stored 
safely  and  without  significant 
environmental  impacts  for  at  least  30 
years  beyond  the  expiration  of  that 
reactor's  operating  license  at  that 
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reactor's  spent  fuel  storage  basin,  or  at 
either  onsite  or  offsite  independent 
spent  fuel  storage  installations. 
Although  the. Commission  has 
reasonable  assurance  that  at  least  one 
mined  geologic  repository  will  be 
available  by  the  years  2007-09.  the 
Commission  also  realizes  that  for 
various  reasons,  including  insufficient 
capacity  to  immediately  dispose  of  all 
existing  spent  fuel,  spent  fuel  may  be 
stored  in  existing  or  new  storage 
facilities  for  some  periods  beyond  2007- 
09.  The  Commission  believes  that  this 
extended  storage  will  not  be  necessary 
for  any  penod  longer  than  30  years 
beyond  the  term  of  an  operating  license. 
For  this  reason,  the  Commission  has 
addressed  on  a  generic  basis  in  this 
decision  the  safety  and  environmental 
impacts  of  extended  spent  fuel  storage 
at  reactor  spent  fuel  storage  basins  or  at 
either  onsite  or  offsite  spent  fuel  storage 
installations.  The  Commission  finds  that 
spent  fuel  can  be  stored  safely  and 
without  significant  environmental 
impacts  for  at  least  30  years  beyond  the 
expiration  of  reactor  operating  licenses. 
To  ensure  that  spent  fuel  which  remains 
in  storage  will  be  managed  properly 
until  transferred  to  DOE  for  disposal, 
the  Commission  is  proposing  an 
amendment  to  its  regulations  (10  CFR 
Part  50).  The  amendment  will  require  the 
licensee  to  notify  the  Commission,  five 
years  prior  to  expiration  of  its  reactor 
operating  license,  how  the  spent  fuel 
will  be  managed  until  disposal. 

The  Commission's  finding  is  based  on 
the  record  of  this  proceeding  which 
indicates  that  significant  releases  of 
radioactivity  from  spent  fuel  under 
licensed  storage  conditions  are  highly 
unlikely.  It  is  also  supported  by  the 
Commission's  experience  in  conducting 
more  than  80  individual  safety 
evaluations  of  storage  facilities. 

The  safety  of  prolonged  spent  fuel 
storage  can  be  considered  in  terms  of 
four  major  issues:  (a)  The  long-term 
integrity  of  spent  fuel  under  water  pool 
storage  conditions,  (b)  structure  and 
component  safety  for  extended  facility 
operation,  (c)  the  safety  of  dry  storage, 
and  (d)  potential  risks  of  accidents  and 
acts  of  sabotage  at  spent  fuel  storage 
facilities.  Each  of  these  issues  is 
discussed  separately  below,  in  light  of 
the  information  provided  by  the 
participants  in  this  proceeding,  and  NRC 
experience  in  regulating  8t<Srage  of  spent 
fuel. 

A.  Long-Term  Integrity  of  Spent  Fuel 
Under  Water  Pool  Storage  Conditions 

The  Commission  finds  that  the 
cladding  which  encases  spent  fuel  is 
highly  resistant  to  failure  under  pool 
storage  conditions.  As  noted  by  DOE  in 


its  Position  Statement,  there  are  up  to  18 
years  of  continuous  storage  experience 
for  zircaioy-clad  fuel  and  12  years 
continuous  storage  experience  for 
stainless-clad  fuel  (DOE  PS  p.  IV-73). 
Corrosion  studies  of  irradiated  fuel  at  20 
reactor  pools  in  the  United  States 
suggest  that  there  is  no  detectable 
degradation  of  zircaloy  cladding.  Data 
from  corrosion  studies  of  spent  fuel 
stored  in  Canadian  pools  also  support 
this  finding  (A.B.  Johnson,  Jr.,  "Behavior 
of  Spent  Nuclear  Fuel  in  Water  Pool 
Storage,"  (UC-70)  Battelle  Pacific 
Northwest  Laboratories  (BNWL-2256, 
September,  1977)  pp.  10-11. 17). 

The  long-term  integrity  of  spent  fuel  in 
storage  pools,  which  has  been  confirmed 
by  observation  and  analysis,  was  cited 
by  industry  participants  (e.g.. 
Consolidated  Industry  Group:  PHS  pp. 
3-6:  UNWMG-EEI  PS  Doc.  4,  p.  8:  UG  p. 
2).  No  degradation  has  been  observed  in 
commercial  power  reactor  fuel  stored  in 
onsite  pools  in  the  United  States. 
Extrapolation  of  corrosion  data  suggests 
that  only  a  few  hundredths  of  a  percent 
of  clad  thickness  would  be  corroded 
after  100  years  (A.B.  Johnson.  Jr.,  "Utility 
Spent  Fuel  Storage  Experience,"  PNL- 
SA-6863,  presented  at  the  American 
Nuclear  Society's  Executive  Conference 
on  Spent  Fuel  Policy  and  its 
Implications,  Buford,  Georgia  (April  2-5, 
1978).  The  American  .Nuclear  Society 
cited  a  study  (G.  Vesterbend  and  T. 
Olsson,  BNWL^TR-320,  May  1978, 
English  Translation  of  RB78^29),  which 
concluded  that  degradation  mechanisms 
such  as  general  corrosion,  local 
corrosion,  stress  corrosion,  hydrogen 
embrittlement,  and  delayed  hydrogen 
cracking  are  not  expected  to  produce 
degradation  to  anv  significant  extent  for 
50  years  (ANS  PS  p.  34). 

Canadian  experience,  including 
occasional  examination  during  17  years 
of  storage,  has  indicated  no  evidence  of 
significant  corrosion  or  other  chemical 
degradation.  Even  where  the  uranium 
oxide  pellets  were  exposed  to  pool 
water  as  a  result  of  prior  damage  of  the 
fuel  assembly,  the  pellets  have  been 
inert  to  pool  water,  an  observation  also 
confirmed  by  laboratory  studies 
("Canadian  Experience  with  Wet  and 
Dry  Storage  Concepts."  presented  at  the 
American  Nuclear  Society's  Executive 
Conference  on  Spent  Fuel  Policy  and  Its 
Implications,  Buford,  Georgia  (Apni  2-5. 
1978)).  Another  Canadian  study 
concluded  that  "50  to  100  years  under 
water  should  not  significandy  affect 
their  [spent  fuel  bundles]  integrity" 
(Walker.  J.F..  "The  Long-Term  Storage  of 
irradiated  CANDU  Fuel  Under  Water, " 
AECL-6313  Whiteshell  Nuclear 
Research  EstabUshment,  January  1979). 
This  appraisal  was  based  on  findings 


such  as  no  deterioration  by  corrouoa  or 
mechanical  damage  during  16  years  of 
storage  in  water,  no  release  of  fission 
products  from  the  uranium  dioxide 
maUnx  during  11  years  of  storage  in 
water,  and  no  fission-product  induced 
stress  corrosion  cracking  anticipated 
during  water  storage  at  temperatures 
below  lOO'C  (Hunt  C.E.L..  J.C.  Wood  and 
A.S.  Bain,  "Long-Term  Storage  of  Fuel  in 
Water"  AECL-6577.  Chalk  River 
Nuclear  Laboratories,  June  1979). 

The  ability  of  spent  fuel  to  withstand 
extended  water  basin  storage  is  also 
supported  by  metallurgical  examination 
of  Canadian  zircaloy  clad  fuel  after  11 
years  of  pool  storage,  metallurgical 
examination  of  zircaloy  ciad  PWR  and 
BWR  high  bum-up  fuel  after  five  and  six 
years  in  pool  storage,  and  return  of 
Canadian  fuel  bundles  to  a  reactor  after 
10  years  of  pool  storage.  Periodic  hot 
cell  examination  of  high  burn-up  PWR 
and  BWR  bundles  over  6  years  of  pool 
storage  at  the  WAK  Fuel  Reprocessing 
Plant  in  Germany  has  also  confirmed 
that  spent  fuel  maintains  integrity  under 
pool  storage  conditions.  Other  countries 
having  favorable  experience  with  pool 
storage  of  zircaloy-clad  spent  fuel 
include:  the  United  Kingdom.  13  years; 
Belgium.  12  years:  Japan.  11  years: 
Norway,  11  years;  West  Germany.  9 
years:  and  Sweden,  7  years  (op.  cit.,  A. 
B.  Johnson.  Jr.,  p.  7).  Programs  of 
monitoring  spent  fuel  storage  are  being 
conducted  in  Canada,  the  United 
Kingdom  and  the  Federal  Republic  of 
Germany  (DOE  PS  pp.  IV— 59  to  IV-61- 
UNWMG-EEI  PS  Doc.  4.  p.  23). 

The  only  fuel  failures  which  have 
occurred  in  spent  fuel  pools  involved 
types  of  fuel  and  failure  mechanisms  not 
found  at  U.S.  commercial  reactor 
facilities,  e.g.,  degradation  of  zircaloy- 
clad  metallic  uranium  fuel  from  the 
Hanford  N-Reactor  as  a  result  of 
cladding  damage  in  the  fuel  discharge 
system.  The  system  differs  from  the  fuel 
discharge  systems  of  commercial 
reactors.  Moreover,  metallic  uranium 
fuel  is  not  used  in  commercial  power 
reactors.  NRDC  cited  some  conclusions 
drawn  by  Mr.  Justice  Parker  regarding 
his  lack  of  confidence  in  long-term 
storage  of  spent  fuel,  based  on  the 
Windscale  Inquiry  in  Great  Britain  in 
1978,  which  involved  stainless-steel-clad 
gas-cooled  reactor  fuel  (NRDC  PS  p.  92). 
This  is  not  pertinent  to  pool  storage  of 
commercial  spent  fuel  since  the  high 
temperature  conditions  in  a  gas-cooled 
regctor  which  can  cause  sensitization  of 
the  cladding  are  not  experienced  by  fuel 
in  boiling  or  pressurized  water  reactors 
(op.  cit.,  A.B.  Johnson.  Jr..  pp.  17-18). 

Some  participants  did  not  agree  that 
there  is  an  adequate  basis  for 
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confidence  in  safe  extended-term  spent 
fuel  storage.  Although  agreeing  with  the 
extent  of  experience  cited  by  DOE  and 
other  participants,  the  Natural 
Resources  Defense  Council,  for  example, 
stressed  that  more  experience  is  needed 
before  one  can  be  confident  of  safe 
extended  storage.  NRDC  considered  the 
length  of  storage  experience  cited  by 
DOE  as  insufficient  to  establish  that 
spent  fuel  can  be  stored  safely  for 
periods  well  in  excess  of  40  years 
(NRDC  PS  pp.  88-92).  A  similar  position 
was  taken  by  the  State  of  Minnesota 
(Minn  PHS  pp.  8-9).  NRDC  referred  to 
the  problem  of  the  long-term  storage  of 
spent  fuel  reported  in  the  Windscale 
Inquiry  Report  by  the  Hon.  Mr.  Justice 
Parker,  Vol.  1.  pp.  29-30.  However,  the 
conclusion  quoted  from  the  report,  when 
taken  in  context,  refers  only  to 
irradiated  fuel  from  AGR  (advanced 
gas-cooled)  nuclear  power  plants.  As 
noted  earlier,  the  conditions  to  which 
the  fuel  cladding  is  exposed  in  gas- 
cooled  reactors  differs  from  those  in 
U.S.  commercial  light  water  reactors. 
Moreover,  the  cladding  of  AGR  fuel  is 
identified  as  stainless  steel  in  the 
Windscale  Inquiry  Report.  Only  two 
commercial  LWR  nuclear  power  plants 
operating  in  the  U.S.  today  use  stainless 
steel  clad.  Most  U.S.  nuclear  fuel  is 
zircaloy  clad,  and  reactor  operators 
have  not  seen  evidence  of  degradation 
of  LWR  spent  fuel,  either  zircaloy  or 
stainless  steel  clad,  in  storage  pools 
(Nuclear  Technology.  "Spent  Fuel 
Storage  Experience,"  A.B.  Johnson.  Jr.,  p. 
171.  Vol.  43,  Mid-April  1979).  Further,  as 
stated  earlier,  cladding  degradation 
caused  by  stainless  steel  sensitization  in 
an  AGR  high  temperature  environment 
is  not  pertinent  to  the  lower  temperature 
environment  of  LWR's.  Therefore,  the 
problem  of  long-term  storage  of  spent 
fuel  reported  in  the  Windscale  Inquiry  is 
not  relevant  to  U.S.  spent  fuel. 

After  expiration  of  a  reactor  operating 
license,  the  fuel  storage  pools  at  the 
reactor  site  would  be  licensed  under  10 
CFR  Part  72.  The  requirements  of  10  CFR 
Part  72  provide  for  operation  under 
conditions  involving  a  careful  control  of 
pool  water  chemistry  to  minimize 
corrosion.  The  required  monitoring  of 
the  pool  water  would  provide  an  early 
warning  of  any  problems  with  defective 
cladding,  so  that  corrective  actions  may 
be  taken.  Experience  indicates  that, 
under  licensed  storage  conditions, 
significant  releases  of  radioactivity  are 
highly  unlikely.  The  Commission  is 
confident  that  the  regulations  now  in 
place  will  assure  adequate  protection  of 
the  public  health  and  safety  and  the 
enviroment  during  the  period  when  the 
spent  fuel  is  in  storage  ("Final  Generic 


Environmental  Impact  Statement  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel, '  NUREG- 
0575.  August  1979:  Vol.  1,  pp.  ES-12.  4-10 
to  4-17).  ^ 

Although  confidence  that  spent  fuel 
will  maintain  its  integrity  during  storage 
for  an  additional  30  years  beyond  the 
facility's  license  expiration  date 
involves  an  extrapolation  of  experience 
by  a  factor  of  two  or  three  in  time,  the 
extrapolation  is  made  for  conditions  in 
which  corrosion  mechanisms  are  well 
understood.  Technical  studies  cited 
above  support  the  conclusion  that 
corrosion  would  have  a  negligible  effect 
during  several  decades  of  extended  pool 
storage.  The  Commission  finds  that  this 
extrapolation  is  reasonable  and  is 
consistent  with  standard  engineering 
practice.  J- 

B.  Structure  ana  Component  Safety  for 
Extended  Facility  Operation  For  Storage 
of  Spent  Fuel  in  Water  Pools 

Questions  were  raised  concerning  the 
adequacy  of  structural  materials  and 
components  of  spent  fuel  storage  basins 
to  function  effectively  during  periods 
that  are  double  those  assumed  in  the 
base  design  This  concern  was 
expressed  in  connection  with  the 
possible  necessity  for  longer  storage 
times  if  permanent  disposal  is  not 
available  by  the  year  2006  (Del  PS  p.  4). 
The  experience  at  the  General  Electric 
Company  Morris  Operation  in  Illinois, 
where  a  mechanical  failure  caused 
contaiminated  water  to  leak  into  the 
environment,  was  cited  as  an  example 
of  an  unforeseen  failure  that  could 
jeopardize  the  safety  of  spent  fuel 
storage  (NECNP  PS  p.  65).  A  generic 
problem  regarding  pipe  cracks  in 
borated  water  systems  at  PWR  plants 
was  also  cited  as  evidence  of 
uncertainty  thai  long-term  interim 
storage  would  be  safely  accomplished 
without  modification  and  fuel  shuffling 
NECNP  PS  p.  64).  The  Commission  notes 
that  the  latter  problem  was  discussed  in 
detail  in  the  Atomic  Safety  and 
Licensing  Board  Notification,  "Pipe 
Cracks  in  Stagnant  Borated  Water 
Systems  at  PWRs"  dated  August  14. 
1979,  in  the  ASLB  consideration  of  a 
proposed  licensing  amendment  to  permit 
modification  of  a  spent  fuel  storage  pool 
[11  NRC  245  (1980)].  The  Notification 
referred  to  by  NECNP  indicated  that 
cracks  had  occurred  in  safety-related 
type-304  stainless  steel  piping  systems 
which  contained  stagnant  borated 
water.  Apparently,  the  cracking  was 
attributable  to  stress  corrosion  caused 
by  the  residual  welding  stresses  in  heat- 
affected  zones.  The  NRC  staff  review 
found  that  such  cracking  was  not 
directly  related  to  spent  fuel  pool 


modifications,  and  that  necessary 
repairs  could  be  readily  made.  The  staff 
concluded  that  cracks  in  low-pressure 
spent  fuel  cooling  system  do  not  have 
safety  significance. 

Extensive  experience  with  storage 
pool  operation  has  demonstrated  the 
ability  of  pool  components  to  withstand 
the  operating  environment  (DOE  CS  pp. 
11-145  to  11-148).  In  the  relatively  few 
cases  of  equipment  failure,  pool 
operators  have  been  able  to  repair  the 
equipment  or  replace  detective 
components  promptly  (UNWMG-EEI  PS 
Doc.  4,  p.  25;  UG  p.  2).  The  Commission 
finds  no  reason  why  spent  fuel  storage 
basins  would  not  be  capable  of 
performing  their  cooling  and  storage 
functions  for  a  number  of  years  past  the 
design-basis  period  of  40  years  if  they 
are  properly  maintained. 

As  one  participant  pointed  out,"  ,  .  . 
the  pool  structure  as  well  as  the  racks 
are  designed  to  withstand  extreme 
physical  conditions  set  forth  in  NRC 
licensing  requirements.  These  include 
seismic,  hydrologic,  meteorological  and 
structural  requirements"  (UNWMG-EEI 
PS  Doc.  4  p.  25;  UG  p.  2).  The  design 
requirements  are  set  forth  in  10  CFR 
Parts  50  and  72.  The  design-basis  siting 
conditions  for  storage  pools  at  reactor 
sites  are  those  of  the  reactor  itself. 
Siting  conditions  are  reviewed  by  the 
NRC  staff,  the  Advisory  Committee  or 
Reactor  Safeguards  and  the  Atomic 
Safety  and  Licensing  Board  at  the 
construction  permit  stage  and  then 
reviewed  again  in  connection  with  the 
issuance  of  the  facility's  operating 
license.  In  issuing  a  power  reactor 
operating  license,  the  Commission  is,  in 
effect,  expressing  its  confidence  that  the 
design-basis  siting  conditions  will  not  be 
exceeded  during  the  40-year  license 
period.  If  pool  storage  facilities  were 
used  to  store  spent  fuel  after  expiration 
of  reactor  operating  licenses,  the  utilities 
would  be  able,  as  part  of  their 
continuing  maintenance  of  storage 
facilities,  to  replace  defective 
components  in  a  timely  way,  if  needed, 
so  as  to  avoid  any  safety  problems. 
Some  participants  (e.g.,  NECNP  PS  pp. 
63-63;  Minn  PHS  pp.  8-9;  and  Del  PS  p. 
4),  do  not  place  the  same  weight  which 
the  Commission  does  on  experience  at 
spent  fuel  storage  facilities  and  on 
studies  cited  5V  DOE  and  certain  others 
which  support  the  argument  that  the 
structural  integrity  of  these  basins  can 
be  readily  maintained  (DOE  CS  pp.  II- 
145.  III-13;  UNWMG-EEI  PS  Doc.  4  p. 
19).  The  disagreements  appear  to  center 
largely  on  the  extent  to  which  present 
experience  may  be  relied  upon  as  a 
basis  for  predicting  the  safety  of  spent 
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fuel  storage  over  a  period  two  or  three 
times  the  design  period. 

The  degradation  mechanisms 
involved  in  spent  fuel  pool  storage  are 
well  understood.  The  resulting  changes 
in  fuel  cladding  and  pool  systems  and 
components  are  gradual  and  thus 
provide  sufficient  time  for  the 
identification  and  development  of 
remedial  action  without  subjecting  plant 
personnel  or  the  public  to  significant 
risk.  The  fuel  storage  racks  are  designed 
to  maintain  their  integnty  for  many 
decades;  if  they  fail  in  any  way,  they 
may  be  replaced.  There  are  a  number  of 
routine  and  radiologically  safe  methods 
for  maintenance  at  spent  fuel  storage 
basins  to  ensure  their  continued 
effective  performance.  These  include 
replacing  racks  or  other  components,  or 
moving  spent  fuel  to  another  storage 
facility.  The  Commission  Hnds  that  the 
extensive  operating  experience  with 
many  storage  pools  adequately  supports 
predictions  of  long-term  integrity  of 
storage  basins. 

The  Commission  concludes  that  the 
experience  with  spent  fuel  storage 
provides  an  adequate  basis  for 
confidence  in  the  continued  safe  storage 
of  spent  fuel  in  water  pools  either  at  or 
away  from  a  reactor  site  for  at  least  30 
years  after  expiration  of  the  plant's 
license. 

C.  Safety  of  Dry  Storage  of  Spent  Fuel 

While  the  record  of  this  proceeding 
has  focussed  on  water  pool  storage,  the 
Commission  notes  that  dry  storage  of 
spent  fuel  has  also  been  addressed  to  a 
limited  extent  (e.g..  DOE  PS  pp.  IV-12  to 
IV-22  and  IV-63  CS  p.  11-147.  PHS  p.  9: 
UNWMG-PS  Doc  4  pp.  16-17  and  CS  pp. 
III-6-7;  Tr.  pp.  69-72).  The  NRC's 
regulation  10  CFR  Part  72  specifically 
covers  dry  storage  of  spent  fuel  (Section 
•72.2(c)),  and  experience  with  dry  storage 
was  a  subject  of  public  comment  in  the 
rulemaking  ("Analvsis  of  Comments  on 
10  CFR  Part  72."  NUREG-05e7.  pp.  II-12 
to  11-13).  N'RC  reports,  the  "Final 
Generic  Environmental  Impact 
Statement  on  Handling  and  Storage  of 
Spent  Light  Water  Power  Reactor  Fuel'" 
(N'UREG-0575)  and  "Dry  Storage  of 
Spent  Nuclear  Fuel,  A  Preliminary 
Survey  of  Existing  Technology  and 
Experience"'tNUREG/CR-12231  which 
have  been  referenced  in  this  proceeding, 
examined  potential  environmental 
impacts  and  experience  with  interim  dry 
storage  of  spent  fuel.  The  GEIS  (Final 
Generic  Environmental  Impact 
Statement  on  Handling  and  Storage  of 
Spent  Light  Water  Power  Reactor  Fuel. 
NUREG-0575,  Vol.  1.  p.  8-2,  August 
1979)  contained  the  conclusion  that  the 
use  of  alternative  dry  passive  storage 
techniques  for  aged  fuel,  now  being 


investigated  by  the  Department  of 
Energy,  appears  to  be  as  feasible  and 
envh-onmentally  acceptable  as  storage 
of  spent  fuel  in  water  basins.  Prior  to  the 
adoption  of  Part  72.  dry  storage  of 
irradiated  fuel  had  been  licensed  under 
Part  50  at  the  Hallam  sodium  graphite 
reactor.  Dry  storage  is  also  presently 
licensed  under  Part  50  at  the  Ft.  St.  ' 
Vrain  high  temperature  gas  reactor. 

Although  the  number  of  years  of 
experience  with  dry  storage  systems  is 
less  than  that  with  water  pool  storage. 
the  understanding  of  some  of  the 
material  degradation  processes 
experienced  in  water  poo!  storage 
should  be  applicable  to  dry  storage.  As 
discussed  below,  dry  storage  involves  a 
simpler  technology  than  that 
represented  by  water  basin  storage 
systems.'  Water  basin  storage  relies 
upon  active  systems  such  as  pumps, 
renewable  filters,  and  cooling  systems 
to  maintain  safe  storage.  Favorable 
water  chemistry  must  also  be 
maintained  to  retard  corrosion.  On  the 
other  hand,  dry  storage  reduces  reliance 
upon  active  systems  and  does  not  need 
water  which  together  with  impurities 
may  corrode  spent  fuel  cladding.  With 
convective  circulation  of  an  inert 
atmosphere  in  a  sealed  dry  system, 
there  is  little  opportunity  for  corrosion.* 
For  these  reasons,  the  Commission 
believes  that  safe  dry  storage  should  be 
achievable  without  undue  difficulty. 
New  dry  storage  experience  with  light 
wafer  reactor  (LWR)  fuel  is  becoming 
available  for  examination,  and  the 
evaluations  discussed  below  suggest 
that  the  favorable  results  of  up  to  almost 
two  decades  of  dry  storage  experience 
with  non-LWR  spent  fuel  can  also  be 
obtained  for  LWR  spent  fuel  in 
adequately  designed  dry  storage 
installations. 

A  recent  review  of  dry  storage 
experience  by  A.B.  Johnson,  Jr.,  et  al.  in 
"Behavior  of  Spent  Nuclear  Fuel  and 
Storage  Components  in  Dry  Interim 
Storage"  (P.\L-418g.  August  1982). 
provides  an  update  of  dry  storage 
activities,  particularly  with  respect  to 
zircaloy-clad  spent  fuel.  In  this  report, 
(pp.  1&-24)  the  experimental  data  base 
for  non-zircaloy-clad  spent  fuel, 
including  stainless  steel  clad  fuel  and 
the  data  base  for  zircaloy-clad  fuel  are 


"Sec,  for  example,  K  Einfeld  and  I  Fleish.  "Fuel 
Storage  in  the  federal  Republic  of  Germany,  and 
R  I  Stpffen  and  J.B.  Wnghl.    Wettinghouse 
Advanced  Energy  System*  Division.    Proceedings 
of  the  Anwncan  Nuclear  Soaety  s  Topical  Meeimg 
on  Options  for  Spent  Fuel  Storage  in  Savannah 
Georgia  September  28  through  2S  19B2:  also  A.B 
lohnson.  jr..  E.R  Gilbert,  and  R  |  Guenther. 
Behavior  of  Spent  Nuclear  Fuel  and  Storage 
System  Components  in  Dry  Intenm  Storage."  PNL- 
4189.  August  1982. 

•K  Einfeld  and  ].  Fleisch.  fbid.  p,  S. 


discussed.  Tests  conducted  to  verify  the 
integrity  of  zircaloy  cladding  have  not 
indicated  any  degradation  in  drj-  storage 
(p.  27).  In  summary,  the  report  states 
(pp.  44-45): 

Operating  information  is  available  from 
fueled  dry  well.  silo,  vault  and  metal  cask 
storage  facilities  Maximum  operational 
histories  are: 


Dry  wells      „.. 

Vaults 

SlKw    

Metal  casks.... 


AU  luei 


Zifotoy-eiad 
lual 


—  Op  10  18  reara    '  Up  IC  3  10  4 
rears 

Up  to  IB  rears      up  tc  '  veai 
Up  10  7  yaars..-.|  up  lo  7  yean 
- <1  y*ai 


All  times  relalad  to  1982 

Operational  history  wUh  interim  storage  in 
metal  casks  is  minimal;  however,  there  is 
extensive  experience  with  metal  shipping 
casks.  In  addition,  metal  storajje  casks  have 
been  de.signed  and  tested,  and  cask  tests  with 
irradiated  fuel  are  currently  under  way  in  the 
Federal  Republic  of  Germany  and  are 
planned  in  Switzerland  and  the  United 
States  The  integnty  of  zircaloy-clad  fuel  in  a 
given  demonstration  te«l  is  relevant  to 
predicting  fuel  behavnor  in  other  dry  storage 
concepts  under  similar  conditions 

Information  on  experience  with  dry 
cask  storage  in  other  countries  is  also 
becoming  available.  K  Einfeld  and  J. 
Fleischs  paper.  "Fuel  Storage  in  the 
Federal  Republic  of  Germany" 
discussed  the  results  of  dry  storage 
research  on  spent  fuel  in  an  inert 
atmosphere.  They  note  on  page  3  of  their 
report: 

Several  tests  have  been  conducted  to  verify 
the  integnly  of  LWR  spent  fuel  cladding  in 
dry  storage.  To  dale  none  of  the  integnly 
tests  has  indicated  thai  the  cladding  is 
degrading  dunng  long-term  storage.  Even 
under  conditions  more  severe  than  in  the 
casks,  the  fuel  shows  no  cladding  failures. 
From  thf  tests  listed  :n  Table  11  it  car.  be 
concluded  that  dry  storage  under  cask 
cond;lions  even  with  starting  temperatures  to 
400'  C  IS  not  expected  to  cause  cladding 
failures  over  the  interim  storage  period. 

Einfeld  and  Fleisch  continue,  in  their 
report  (pp.  S-4)  to  comment  on  the 
successful  demonstration  of  cask 
storage: 

A  technical  scale  demonstration  program 
with  a  fuel  CASTOR  cask  is  underway  in  the 
FRG  since  March  1982  The  16  assemblies 
which  are  subject  to  that  program  originate 
from  the  Wurgassen  boiling  water  reactor. 
They  resided  in  the  core  during  4  cycles  of 
operation,  burning  up  to  about  27,8  GWD/I  U. 

The  general  objectives  of  the 
demonstration  with  a  fully  instrumented  cask 
and  fuel  bundles  are  the  verification  of  cask 
design  parameters,  the  operational 
experience  in  cask  handling  and  the 
expansion  of  the  data  base  on  fuel 
performance.  Fig.  2  shows  a  schematic 
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drawing  of  the  cask  design  and  the  axial 
thprmocouple  locations. 

The  operational  experiences  and 
corresponding  test  data  confirm  the 
assumptions  made  about  the  cask  concept 
and  the  cask  loading  and  handling  procedure 
In  addition,  the  technology  data  base  for 
operating  an  inlenm  storage  plant  could  be 
expanded. 

— In-pool  loading  of  a  large  storage  cask 
and  specific  cask  handling  has  been 
successfully  demonstrated. 

— The  passive  heat  transfer  capabilities 
of  the  cask  and  fuel  cladding  integrity 
have  been  verified.  The  maximum 
local  fuel  rod  temperatures  for  fuel 
with  about  one  year  decay  time  were 
within  the  expected  range. 

— The  total  radiation  shielding 
characteristics  (<10  mrem/h)  are 
verified  in  practice"'  (references 
deleted). 

The  authors  conclude: 

The  realization  of  the  transport/storage 
cask  concept,  which  is  well  under  way  in  the 
Federal  Republic  of  Germany,  will  provide 
sufficient  interim  spent  fuel  storage  capacity 
with  the  facilities  planned  or  under 
construction.  Dry  interim  storage  is  a  proven 
technology  and  thus  it  constitutes  an 
essential  step  in  closing  the  backend  of  the 
nuclear  fuel  cycle. 

R.J.  Steffens  and  J.B.  Wright's  paper ', 
"Drywell  Storage  Potential,"  discussed 
drywell  storage  experience  with 
pressurized  water  reactor  spent  fuel  at 
the  Nevada  Test  site.  On  page  6  of  the 
paper,  the  authors  note: 

Another  drywell  performance  assessment 
method  being  employed  during  the 
demonstration  storage  period  is  that  of 
periodically  monitoring  the  storage  canister 
atmosphere  for  fission  products,  specifically 
krypton-85  gas.  Samples  drawn  to  date  have 
shown  no  detectable  concentrations  of  this 
product  after  approximately  3  years  of 
storage,  indicating  a  maintenance  of  the  fuel 
cladding  integrity. 

A  third  paper  presented  at  the  same 
Topical  Meetmg,  by  E.R.  Gilbert  and 
A.B.  Johnson,  Jr.,  "Assessment  of  the 
Light-Water  Reactor  Fuel  Inventory  for 
Dry  Storage."  focuses  on  dry  spent  fuel 
storage  with  respect  to  an  acceptable 
temperature  range  for  storage  in  air. 
They  conclude  on  page  8  of  their  report: 

Dry  storage  demonstrations  now  in 
progress  suggest  that  by  1986  a  major  fraction 
of  the  U.S.  PWR  spent  fuel  inventory  that  was 
placed  in  water  storage  before  1981  can  be 
stored  in  dry  storage  facilities  below  150  to 
200 'C. 

The  LWR  fuel  inventory  offers  good 
prospects  that  the  thermal  characteristics  of 
consolidated  fuel  will  be  acceptable  for  dry 
storage  by  proper  selection  of  fuel. 


'  Proceedings  of  the  American  Nuclear  Society's 
Topical  Meeting  on  Options  for  Spent  Fuel  Storage, 
in  Savannah,  Georgia.  September  26  through  29. 
1982. 


Dry  storage  of  LWR  fuel  with  defective 
cladding  may  be  tolerable  in  inert  cover 
gases  or  at  temperatures  below  the  threshold 
for  significant  oxidation  in  oxidizing  cover 
gases.  The  range  of  acceptable  storage 
temperatures  is  being  investigated. 

With  respect  to  dry  storage  of  spent 
fuel,  the  Commission  notes  the  summary 
statement  from  A.B.  Johnson,  Jr.,  et  al., 
"Behavior  of  Spent  Nuclear  Fuel  and 
Storage  Components  in  Dry  Interim 
Storage"  (PNL-4189),  page  xvii: 

Operational  problems  in  vaults  and  dry 
wells  have  been  minor  after  up  to  18  yr.  of 
operation  (in  1982);  and  7  yr  of  silo 
experience  suggests  that  decades  of 
satisfactory  operation  can  be  expected. 
Demonstration  tests  with  irradiated  fuel  in 
metal  storage  casks  are  just  beginning,  but 
metal  shipping  casks  with  mild  steel 
chambers  have  been  used  since  the  mid- 
1940s.  Metal  storage/shipping  casks  have 
successfully  survived  fire,  drop,  and  crash 
tests. 

Thus,  with  respect  to  the  storage  of 
spent  fuel  under  dry  conditions  at 
storage  installations  located  either  at 
reactor  sites  or  away  from  reactor  sites, 
the  Commission  believes  that  current 
dry-storage  technology  is  capable  of 
providing  safe  storage  for  spent  nuclear 
fuel.  The  modular  character  of  dry 
storage  installations  enhances  the 
ability  to  perform  maintenance  or  to 
correct  mechanical  defects,  if  any 
should  occur.  The  Commission  is 
confident  that  its  regulations  will  assure 
adequate  protection  of  the  public  health 
and  safety  and  the  environment  during 
the  period  when  the  spent  fuel  is  in 
storage. 

The  Commission  notes  that  section 
2n(2)(B)  of  the  Nuclear  Waste  Policy 
Act  authorizes  the  Secretary  of  Energy 
to  carry  out  research  on,  and  to  develop 
facilities  to  demonstrate,  dry  storage  of 
spent  nuclear  fuel.  Although  this 
provision  indicates  a  judgment  on  the 
part  of  the  Congress  that  additional 
research  and  demonstration  is  needed 
on  the  dry  storage  of  spent  fuel,  the 
Commission  believes  the  information 
discussed  above  is  sufficient  to  reach  a 
conclusion  on  the  safety  and 
environmental  effects  of  extended  dry 
storage.  All  areas  of  safety  and 
environmental  concern  (e.g., 
maintenance  of  systems  and 
components,  prevention  of  material 
degradation,  protection  against    ■ 
accidents  and  sabotage)  have  been 
addressed  and  shown  to  present  no 
more  potential  for  adverse  impact  on  the 
environment  and  the  public  health  and 
safety  than  storage  of  soent  fuel  in 
water  pools. 

The  technical  studie;  cited  above 
support  the  conclusion  'hat  corrosion 
would  have  a  negligible  effect  during 


several  decades  of  extended  dry 
storage.  The  Commission's  confidence  in 
the  safety  of  dry  storage  is  based  on  an 
understanding  of  the  material 
degradation  processes,  rather  than 
merely  on  extrapolation  of  storage 
experience — together  with  the 
recognition  that  dry  storage  systems  are 
simpler  and  more  readily  maintained. 
For  these  reasons,  the  Commission  is 
confident  that  dry  storage  installations 
can  provide  continued  safe  storage  of 
spent  fuel  at  reactor  sites  for  at  least  30 
years  after  expiration  of  the  plant's 
license. 

D.  Potential  Risks  of  Accidents  and  Acts 
of  Sabotage  at  Spent  Fuel  Storage 
Facilities 

The  Commission  finds  that  the  risks  of 
major  accidents  at  spent  fuel  storage 
pools  resulting  in  off-site  consequences 
are  remote  because  of  the  secure  and 
stable  character  of  the  spent  fuel  in  the 
storage  pool  environment,  and  the 
absence  of  reactive  phenomena — 
"driving  forces" — which  may  result  in 
dispersal  of  radioactive  material. 
Reactor  storage  pools  and  independent 
spent  fuel  storage  installations  have 
been  designed  to  safely  withstand 
accidents  caused  either  by  natural  or 
man-made  phenomena.  Even  remote 
natural  risks  such  as  earthquakes  and 
tornados  and  the  risks  of  human  error 
such  as  in  handling  or  storing  spent  fuel 
are  addressed  in  the  design  and 
operational  activities  of  storage 
facilities  and  in  NRC's  licensing  reviews 
thereof  under  its  regulations.  Under  10 
CFR  Parts  50  and  72,  spent  fuel  is  stored 
in  facilities  structurally  designed  to 
withstand  accidents  and  external 
hazards,  such  as  those  cited  above,  and 
to  preclude  radiation  and  radioactive 
material  emissions  from  spent  fuel  that 
would  significantly  endanger  the  public 
health  and  safety.  In  order  to  preclude 
the  possibility  of  criticality  under 
normal  or  accident  conditions,  the  spent 
fuel  is  stored  in  racVs  designed  to 
maintain  safe  geometric  configurations 
under  seismic  conditions.  The  spent  fuel 
itself  consists  of  solid  ceramic  pellets 
which  are  encapsulated  in  metal  clad 
rods  held  in  gridded  assemblies  and 
stored  underwater  in  reinforced 
concrete  structures  or  in  sealed  dry 
storage  installations  such  as  concrete 
dry  wells,  vaults  and  silos  or  massive 
metal  casks.  The  properties  of  the  spent 
fuel  (which  in  extended  storage  has 
decayed  to  the  point  where  individual 
fuel  assemblies  have  a  heat  generation 
rate  of  several  hundred  watts  or  less) 
and  of  the  benign  storage  environment 
result  in  spent  fuel  storage  being  an 
activity  with  very  little  potential  for 
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adversely  affecting  the  environment  and 
the  public  health  and  safety.  While  any 
system  employing  high  technology  is 
subject  to  some  equipment  breakdowns 
j     or  accidents,  water  pool  storage 

facilities  have  operated  with  few  serious 
I     problems  (DOE  PS  at  IV-56  to  lV-57: 
:     UNWMG-EEI  PS  Doc.  4  p.  26).  In  these 
i    cases,  the  events  at  spent-fuel  pools 
have  been  manageable  on  a  timely 
.  basis.  Similarly,  dry  storage  of  spent 
fuel,  as  discussed  in  Section  C  above, 
appears  to  be  at  least  as  safe  as  water 
pool  storage.  A  discussion  of  risks 
related  to  spent  fuel  storage  is  provided 
;     below. 

Comments  from  participants  on  the 
subject  of  accidents  and  their  potential 
consequences  at  spent-fuel  storage 
:  facilities  included  a  description  of 
nonspecific  references  to  numerous 
"accidents"  in  spent-fuel  storage 
facilitie.s,  a  discussion  of  cases  of  leaks 
and  inadvertent  releases  of 
contaminated  storage  pool  water,  and  a 
suggestion  that  waste  storage  should  be 
.     physically  separated  from  reactor 
,  operation  to  reduce  the  risk  of  damage 
to  the  storage  facility  in  the  event  of  a 
reactor  accident,  and  vice  versa  (NY  PS 
pp.  102-107:  OCTLA  PS  p.  12),  The  State 
of  New  York,  in  its  discussion  of 
possible  accidents  at  spent-fuel  storage 
pools,  cited  reports  of  an  accident  in  the 
Soviet  Union  that  is  believed  to  have 
involved  reprocessing  plant  wastes 
stored  in  tanks  at  a  waste  storage 
facility  (NY  PS  pp.  107-108).  The 
situation,  as  reconstructed  from  hmited 
data,  cannot  be  compared  to  the  storage 
of  ceramic  fuel  in  metal  cladding,  placed 

/  in  water  storage  pools.  The  issue  raised, 
therefore,  is  not  relevant  to  this 

'  proceeding.  The  need  for  continued 
management  of  pool  storage  facilities 
over  an  extended  time  period  was 
considered  by  some  participants  as 
creating  a  potential  hazard  because  of 
the  increased  possibility  of  human 
errors  or  mismanagement  (NRDC  PS  pp. 
89-90).  The  State  of  New  York 
characterized  the  Three  Mile  Island 
reactor  accident  as  caused  by  multiple 
technical  and  human  failures,  and 
postulated  that  such  failures  are 
possible  at  storage  facilities,  and  would 
result  in  serious  off-site  consequences 
(NY  PS  p.  107). 

These  observations  do  not  appear  to 
take  account  of  the  numerous  safety 
analyses  that  have  been  made  of  water 
pool  storage  and  of  alternative  long-term 
storage  methods  which  have 
demonstrated  storage  to  be  both  safe 
and  environmentally  acceptable.  Of 
course,  the  possibility  of  human  error 
cannot  be  completely  eliminated. 
However,  Commission  regulations  (e.g.. 


10  CFR  Part  55;  10  CFR  Part  72,  Subpart 
I)  include  explicit  requirements  for 
operator  training,  the  use  of  written 
procedures  for  all  safety-related 
operations  and  functions  in  the  plant, 
and  certification  or  licensing  of 
operators,  with  the  objective  of 
minimizing  the  opportunity  for  human 
error.  Unlike  the  accident  at  the  Three 
Mile  Island  reactor,  human  error  at  a 
spent  fuel  storage  installation  does  not 
have  the  capability  to  create  a  major 
radiological  hazard  to  the  public.  The 
absence  of  high  temperature  and 
pressure  conditions  that  would  provide 
a  driving  force  essentially  eliminates  the 
likelihood  that  an  operator  error  would 
lead  to  a  major  release  of  radioactivitv 
(DOE  CS  pp.  11-156  to  158).  In  addition, 
features  incorporated  in  storage 
facilities  are  designed  to  mitigate  the 
consequences  of  accidents  caused  by 
human  error  or  otherwise  (DOE  PS  IV- 
34). 

The  possibility  of  terrorist  attacks  on 
nuclear  facilities  was  advanced  as  an 
argument  against  the  acceptability  of 
extended  interim  storage  of  spent  fuel 
(NRDC  PS  p.  90).  The  intentional 
sabotage  of  a  storage  pool  facility  is 
possible,  and  NRC  continues  to 
implement  actions  to  further  improve 
security  at  such  facilities.  The 
consequences  would  be  limited  by  the 
realities  that,  except  for  some  gaseous 
fission  products,  the  radioactive  content 
of  spent  fuel  is  in  the  form  of  solid 
ceramic  material  encapsulated  in  high- 
integrity  metal  cladding  and  stored 
underwater  in  a  reinforced  concrete 
structure.  Under  these  conditions,  the 
radioactive  content  of  spent  fuel  is 
relatively  invulnerable  to  dispersal  to 
the  environment  (Final  Generic 
Environmental  Impact  Statement  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel,  NUREG- 
0575,  Vol.  1).  Similarly,  dr\'  storage  of 
spent  fuel  in  dry  wells,  vaults,  silos  and 
metal  casks  is  also  relatively 
invulnerable  to  sabotage  and  natural 
disruptive  forces,  because  of  the  weight 
and  size  of  the  sealed,  protective 
enclosures  which  may  include  100-ton 
steel  casks,  large  concrete  lined  near- 
surface  caissons  and  surface  concrete 
silos  (NUREG/CR-1223.  p.  IV-C-2). 

E.  Summary 

In  summary,  the  Commission  finds 
that  spent  fuel  can  be  stored  safely  at 
independent  spent  fuel  storage 
installations  or  at  reactor  sites  for  at 
least  30  years  beyond  the  expiration  of 
reactor  operating  licenses.  This  finding 
is  based  on  extensive  experience  and  on 
many  factors  that  are  not  site-specific. 
These  factors  include  the  substantial 
capability  of  the  fuel  cladding  to 


maintain  its  integrity  under  storage 
conditions,  a  capability  verified  in 
extensive  technical  studies  and 
experience;  the  extreme  thermal  and 
chemical  stability  of  the  fuel  form, 
enriched  uranium  oxide  pellets:  the  long- 
term  capability  of  spent  fuel  storage 
facilities  to  dissipate  spent  fuel  heat  and 
retain  any  radioactive  material  leakage: 
and  the  relatively  straightforward 
techniques  and  procedures  for  repairing 
spent  fuel  storage  structures,  replacing 
defective  components  or  equipment,  or 
undertaking  other  remedial  actions  to 
assure  containment  of  radioactivity 
(A.B.  Johnson,  Jr..  "Behavior  of  Spent 
Nuclear  Fuel  in  Water  Pool  Storage ', 
(UC-70)  Battelle  Pacific  Northwest 
Laboratories  (BNWL-2256.  September 
1977)).  These  factors  contribute  to  the 
assurance  that  spent  fuel  can  be  stored 
for  extended  periods  without  significant 
impact  on  the  public  health  and  safety 
and  the  environment.  Moreover,  any 
storage  of  spent  fuel  at  independent 
spent  fuel  storage  installations  or 
reactor  sites  beyond  the  operating 
license  expiration  will  be  subject  to 
licensing  and  regulatory  control  to 
assure  that  operation  of  the  storage 
facilities  does  not  result  in  significant 
impacts  to  the  public  health  and  safety. 
For  the  reasons  discussed  previously 
(Sections  2.4  A  through  D  above),  the  " 
Commission  also  concludes,  from  the 
record  of  this  proceeding,  that  storage  of 
spent  fuel  either  at  or  away  from  a 
reactor  site  for  30  years  beyond  the 
operating  license  expiration  would  not 
result  in  a  significant  impact  to  the 
environment  or  an  adverse  effect  on  the 
public  health  and  safety.  The 
Commission's  findings  are  also 
supported  by  NRC's  experience  in  more 
than  80  individual  safety  evaluations  of 
spent  fuel  storage  facilities  conducted  in 
recent  years.  The  record  indicates  that 
significant  releases  of  radioactivity  from 
spent  fuel  under  licensed  storage 
conditions  are  highly  unlikely.  This  is 
primarily  attributable  to  the  resistance 
of  the  spent  fuel  to  corrosive 
mechanisms  and  the  absence  of  any 
conditions  that  would  result  in  offsi'e 
dispersal  of  radioactive  material.  The 
Commission  concludes  that  the 
possibility  of  a  major  accident  or 
sabotage  with  off-site  radiological 
impacts  at  a  spent-fuel  storage  facility  is 
extremely  remote  because  of  the 
characteristics  of  spent-fuel  stor.ige. 
These  include  the  inherent  properties  of 
the  spent  fuel  itself,  the  benign  nature  of 
the  water  pool  or  dry  storage 
environment,  and  the  absence  of  any 
conditions  that  would  provide  a  driving 
force  for  dispersal  of  radioactive 
material.  Moreover,  there  are  no 
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significant  additional  non-radiological 
impacts  which  could  adversely  affect 
the  environment  if  spent  fuel  is  stored 
beyond  the  expiration  of  operating 
licenses  for  reactors.  The  non- 
radiological  environmental  impacts 
associated  with  site  preparation  and 
construction  of  storage  facilities  are,  and 
will  continue  to  be.  considered  by  the 
NRC  at  the  time  applications  are 
received  to  construct  these  facilities, 
which  are  licensed  under  NRC's 
regulations  in  either  10  CFR  Part  50  for 
reactors  or  10  CFR  Part  72  for 
independent  spent  fuel  storage  facilities. 
The  procedure  to  be  followed  in 
implementing  the  Commission's  generic 
determination  is  the  subject  of 
rulemaking  which  the  Commission  has 
conducted. 

2.5    Fifth  Commission  Finding 

The  Commission  finds  reasonable 
assurance  that  safe  independent  onsite 
spent  fuel  storage  or  off  site  spent  fuel 
storage  will  be  made  available  if  such 
storage  capacity  is  needed. 

The  technology  for  independent  spent 
fuel  storage  installations  as  discussed 
under  the  fourth  Commission  Finding,  is 
available  and  demonstrated.  The 
regulations  and  licensing  procedures  are 
in  place.  Such  installations  can  be 
constructed  and  licensed  within  a  five- 
year  time  interval.  Before  passage  of  the 
.\uclear  Waste  Policy  Act  of  1982  the 
Commission  was  concerned  about  who. 
if  anyone,  would  take  responsibility  for 
providing  such  installations  on  a  timely 
basis.  While  the  industry  was  hoping  for 
a  government  commitment,  the 
Administration  had  discontinued  efforts 
to  provide  those  storage  facilities  (Tr. 
pp.  157-158).  The  Nuclear  Waste  Policy 
Act  of  1982  establishes  a  national  policy 
for  providing  storage  facilities  and  thus 
hel^  to  resolve  this  issue  and  assure 
thdfesiotage  capacity  will  be  available. 

Prior  to  March  1981.  the  DOE  was 
pursuing  a  program  to  provide 
temporary  storage  in  off-site,  or  away- 
from-reactor  (AFR),  storage 
installations.  The  intent  of  the  program 
was  to  provide  flexibihty  in  the  national 
waste  disposal  program  and  an 
alternative  for  those  utilities  unable  to 
expand  their  own  storage  capacities 
(DOE  PS  p.  I-ll;  DOE  CS  p.  11-66). 
.     Consequently,  the  participants  in  this 
proceeding  assumed  that,  prior  to  the 
availability  of  a  repository,  the  Federal 
government  would  provide  for  storage  of 
spent  fuel  in  excess  of  that  which  could 
be  stored  at  reactor  sites.  Thus,  it  is  not 
surprising  that  the  record  of  this 
proceeding  prior  to  the  DOE  policy 
change  did  not  indicate  any  direct 
commitment  by  the  utiUties  to  provide 
AFR  storage.  On  March  27, 1981  DOE 


placed  in  the  record  a  letter  to  the 
Commission  stating  its  decision  "to 
discontinue  its  efforts  to  provide  Federal 
government-owned  or  controlled  away- 
from-reactor  storage  facilities."  The 
primary  reasons  for  the  change  in  policy 
were  cited  as  new  and  lower  projections 
of  storage  requirements  and  lack  of 
Congressional  authority  to  fully 
implement  the  original  policy. 

The  record  of  this  proceeding 
indicates  a  general  commitment  on  the 
part  of  industry  to  do  whatever  is 
necessary  to  avoid  shutting  down 
reactors  or  derating  them  because  of 
filled  spent  fuel  storage  pools.  While 
industry's  incentive  for  keeping  a 
reactor  in  operation  no  longer  applies 
after  expiration  of  its  operating  license, 
utilities  possessing  spent  fuel  are 
required  to  be  licensed  and  to  maintain 
the  fuel  in  safe  storage  until  removed 
from  the  site  Industry's  response  to  the 
change  in  DOE's  policy  on  federally- 
sponsored  away-from-reactor  (AFR) 
storage  was  basically  a  commitment  to 
do  what  is  required  of  it.  with  a  plea  for 
a  clear  unequivocal  Federal  policy  (Tr. 
pp.  157-159).  The  Nuclear  Waste  Policy 
Act  of  1982  has  now  provided  that 
policy. 

The  Nuclear  Waste  Policy  Act  defines 
public  and  private  responsibilities  for 
spent  fuel  storage  and  provides  for  a 
limited  amount  of  federally-supported 
interim  storage  capacity.  The  Act  also 
includes  provisions  for  monitored 
retrievable  storage  facilities  and  for  a 
research,  development  and 
demonstration  program  for  dry  storage. 
The  Commission  believes  that  these 
provisions  provide  added  assurance  that 
safe  independent  onsite  or  offsite  spent 
fuel  storage  will  be  available  if  needed. 

In  Subtitle  B  of  the  Act,  "Interim 
Storage  Program, '  Congress  found  that 
owners  and  operators  of  civilian  power 
reactors  "have  the  primary 
responsibility  for  providing  interim 
storage  of  spent  nuclear  fuel  from  such 
reactors"  by  maximizing  the  use  of 
existing  storage  facilities  onsite  and  by 
timely  additions  of  new  onsite  storage 
capacity.  The  Federal  government  is 
responsible  for  encouraging  and 
expediting  the  effective  use  of  existing 
storage  facilities  and  the  addition  of 
new  storage  capacity  as  needed.  In  the 
event  that  the  operators  cannot 
reasonably  provide  adequate  storage 
capacity  to  assure  the  continued 
operation  of  such  reactors,  the  Federal 
government  will  assume  responsibility 
for  providing  interim  storage  capacity 
for  up  to  1900  metric  tons  of  spent  fuel 
(Sec.  131(a)).  Such  intenm  storage 
capacity  is  to  be  provided  by  the  use  of 
available  capacity  at  one  or  more 
Federal  facilities,  the  acquisition  of  any 


modular  or  mobile  storage  equipment 
including  spent  fuel  storage  racks,  and/ 
or  the  construction  of  new  storage 
capacity  at  any  reactor  site  (Sec. 

135(a)(1)), 

The  Nuclear  Waste  Policy  Act 
authorizes  the  Secretary  of  Energy  to 
enter  into  contracts  with  generators  or 
owners  o^pent  fuel  to  provide  for 
storage  capacity  in  the  amount  provided 
in  the  Act  (Sec.  136(a)(1)).  However, 
such  contracts  may  be  authorized  only  if 
the  NRC  determines  that  the  reactor 
owner  or  operator  cannot  reasonably 
provide  adequate  and  timely  storage 
capacity  and  is  pursuing  licensed 
alternatives  to  the  use  of  Federal  storage 
capacity  (Sec.  135(b)).*  Further,  any 
spent  fuel  stored  in  the  "interim  storage 
program"  is  to  be  removed  from  the 
storage  site  on  facility  "as  soon  as 
practicable  "  but  in  no  event  later  than  3 
years  following  the  availability  of  a 
repository  or  monitored  retrievable 
storage  facility  (Sec.  135(e)).  The  Act 
establishes  an  "Interim  Storage  Fund" 
for  use  in  activities  related  to  the 
development  of  interim  storage 
facilities,  including  the  transportation  of 
spent  fuel  and  impact  assistance  to  state 
and  local  governments  (Sec.  136(d)). 

In  addition  to  providing  for  interim 
storage  capacity.  Congress  found  that 
"the  long-term  storage  of  high  level 
radioactive  waste  or  spent  nuclear  fuel 
in  monitored  retrievable  storage 
facilities  is  an  option  for  providing  safe 
and  reliable  management  of  such  waste 
or  spent  fuel."  By  June  1, 1985,  the 
Secretary  of  Energy  must  complete  a 
detailed  study  of  the  need  for,  and 
feasibility  of,  such  a  facility  and  submit 
to  Congress  a  proposal  for  the 
construction  of  one  or  more  such 
facilities.  The  Act  also  directs  the 
Secretary  of  Energy  to  establish  a 
demonstration  program,  in  cooperation 
with  the  private  sector,  for  the  dry 
storage  of  spent  nuclear  fuel  at  reactor 
sites  and  provide  consultative  and 
technical  assistance  on  a  cost-sharing 
basis  to  assist  utilities  lacking  interim 
storage  capacity  to  obtain  the 
construction,  authorization  and 
appropriate  license  from  the  NRC.  Such 
assistance  may  include  the 
establishment  of  a  research  and 
development  program  for  the  dry 
storage  of  no  more  than  300  metric  tons 
of  spent  fuel  at  federally-owned 
facilities  (Sec.  218,  (a)(b)(c)). 

The  Commission's  confidence  that 
independent  on-site  and/or  off-site 


'Accordingly,  the  Commission  has  published 
proposed  "Criteria  and  Procedures  for  Determining 
the  Adequacy  of  Available  Spent  Nuclear  Fuel 
Storage  Capacitv  '  10  CFR  Part  53  (48  FH  19382, 
April  29, 1983). 
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storage  capacity  for  spent  fuel  will  be 
available  as  needed  is  further  supported 
by  the  strong  lii<elihood  that  only  a 
portion  of  the  total  spent  fuel  generated 
will  require  storage  outside  of  reactor 
storage  basins  (DOE  PS  pp.  V-3  to  V- 
13).  Estimates  of  the  amount  of  spent 
fuel  requiring  storage  away  from 
reactors  have  declined  significantly  over 
the  duration  of  this  proceeding  (DOE 
March  27, 1981  letter  from  O.  Brown  II. 
DOE  Office  of  General  Counsel,  to  M. 
Miller  NRC,  Presiding  Officer  in  this 
proceeding). 

DOE  reported  that  cummulative  spent 
fuel  discharges,  previously  estimated  as 
100, OOt)  metric  tons  of  uranium  (MTU), 
dropped  to  72,000  MTU  through  the  year 
2000.  Projected  requirements  for 
additional  spent  fuel  storage  capacity 
begin  in  1986  (instead  of  1981)  and 
increase  to  9500  ^'ITU  per  year  by  1997. 
Earlier  projections  indicated  a  need  for 
16,000  MTU  per  year  for  additional 
storage  capacity  in  1997. 'DOE  pointed 
out  that  additional  storage  requirements 
could  be  satisfied  in  a  number  of  ways, 
including:  (a)  Use  of  private  existing 
AFR  storage  facilities;  (b)  construction 
of  new  water  basins  at  reactor  facilities 
or  away  from  reactor  facilities  by 
private  industry  or  the  utilities;  (c) 
transshipment  of  spent  fuel  between 
reactors  operated  by  different  utilities; 
(d)  disassembly  of  spent  fuel  and 
storage  of  spent  fuel  rods  in  canisters; 
and  (e)  dry  storage  at  reactor  sites. 

Subsequently,  DOE  published  new 
estimates  for  additional  sp^nt  fuel 
storage  capacity  ("Spent  Fuel  Storage 
Requirements",  DOE/RL-62-1,  June. 
1982).  These  estimates  show  a  maximum 
required  away-from-reactor  (AFR) 
storage  capacity  of  8610  metric  tons 
uranium  of  spent  fuel  in  the  year  1997. 
This  is  a  decline  from  DOE's  previously 
published  planning-base  case.  The 
information  in  Table  1  below  is 
excerpted  from  DOE/RL-63-1  and 
provides  a  range  of  projections  of 
additional  storage  capacity  needs.  The 
first  column  is  a  projection  of  storage 
capacity  needed  over  and  above  the 
currently  existing  and  planned  storage 
capacity.  The  second  column  provides 
projected  values  of  additional  storage 
capacity  needed  if  maximum  re-racking 
is  conducted  at  existing  or  planned 
reactor  basin  storage  pools.  The  storage 
capacity  needs  shown  in  the  second 
column  are  somewhat  smaller  than  in 
the  first  column.  A  further  decrease  in 
additional  needed  storage  capacity  is 
shown  in  the  third  column,  which  takes 
into  account  the  possibility  of 


transshipment  of  fuel  from  one  reactor 
basin  to  another  basin  owned  by  the 
same  utility.  The  projected  values  of 
needed  storage  capacity  in  the  first  and 
third  columns  provide  a  range  of  upper 
and  lower  bound  values,  respectively. 
The  most  likely  outcome  expected  by 
DOE  corresponds  to  the  values  in  the 
second  column.  This  was  formerly 
known  as  the  planning  base  case  and  is 
now  termed  the  reference  case.  All 
projections  shown  in  the  table  assume 
the  maintenance  of  a  full  core  reserve. 
The  magnitude  of  need  for  additional 
spent  fuel  storage  capacity  projected  by 
DOE  has  continued  to  decline,  even 
though  DOE  has  not  assumed  the  use  of 
newly  developed  technology,  such  as 
fuel  rod  consolidation. 

The  cumulative  amount  of  spent  fuel 
to  be  disposed  of  in  the  year  2000  is 
expected  to  be  58,000  metric  tons  of 
uranium  [Spent  Fuel  Storage 
Requirements  (Update  of  D0E/RLr^2-l) 
DOE/RL-83-1,  published  Januarj-,  1983). 
The  additional  required  storage  capacity 
of  13.000  metric  tons  of  uranium 
projected  in  the  second  column  for  the 
year  2000  is  less  than  25%  of  the  total 
quantity  of  spent  fuel  projected  to  be  in 
storage.  It  is  expected  that  additional 
storage  will  be  provided  at  the  reactor 
site,  with  some  smaller  portion  to  be 
moved  offsite. 

Table  1.— Additional  Cumulative  Spent 
Fuel  Storage  Requirements.  Over  and 
Above  Current  and  Planned  Storage  at 
Reactor  Storage  Basins  (Metric  Tons 
of  Uranium)' 


No  a\mnge    ,     majnmutn  Maximum 

m  cuirent  of     rergckiog  o<        reraoking 

planned         current  and  .         plus 

storage  planned         transs.*^. 

capacity  storage  meni 

I     capaoty  I 


Year 

1982. 

1983. 

1984. 


1985 

1986 , 

'988 

1990 

1995 

2000...._. 


0 
0 

13 

13 

110 

S50 

1.500 

5.610 

14,760 


0 
0 

13 
13 

110 

490 

1.360 

5.060 
13.090 


0 

0 

0 

0 

3 

90 

310 

3.000 

10.370 


'DOE'S  planning-base  studies  assume  maximum 
basin  re-racking  at  reactors  and  the  maintenance  of 
full-core  reserve  in  reactor  basins. 


'  Spent  Fuel  Storage  Reouirementi  (Update  ol  DOE'Rl- 
82-1)  DOE/ RL-83-1    publisned  January    1 983 

In  response  to  the  Commission's 
Second  Prehearing  Memorandum  and 
Order  (Nov.  6, 1981)  the  participants 
commented  on  the  significance  to  the 
proceeding  of  issues  resulting  from  the 
DOE  policy  change  on  spent  fuel 
storage.  The  utilities  generally  limited 
their  written  responses  to  a  restatement 
of  the  safety  of  interim  storage  and  an 
affirmation  of  the  technical  and 
practical  feasibility  of  the  alternatives  to 
Federal  AFR  storage  facilities.  An 
implied  commitment  by  industry  to 


implement  AFR  storage  if  necessarj' 
using  one  of  the  several  feasible  spent 
fuel  storage  alternatives  is  evident  from 
the  responses  of  the  utilities,  the  nuclear 
industrv.  and  associated  groups  (i.e.,  Tr. 
p.  159). 

Based  upon  the  foregoing,  the 
Commission  has.  then,  reasonable 
assurance  that  safe  independent  onsite 
or  offsite  spent  fuel  storage  will  be 
available  if  needed.  The  technology  is 
demonstrated  and  the  licensing 
procedures  in  place.  The  Nuclear  Waste 
Policy  Act  establishes  a  national  policy 
on  interim  storage  of  spent  fuel  and 
provides  for  contingency  Federal  storage 
capacity  to  augment  that  provided  by 
industry.  Further,  the  amount  of  fuel 
which  may  have  to  be  stored  in 
independent  spent  fuel  storage  facilities 
is  less  than  was  originally  thought. 

Reference  Notation 

The  following  abbreviations  have 
been  used  for  the  reference  citations  in 
the  Appendix: 

PS    Position  Statement 

CS    Cross-Statement 

PHS     Pre-Hearing  Statement 

Tr.    Transaction*  of  January  11. 1982 

public  meeting  with  the 

Commissioners 

Participants  have  been  identified  by 
the  following  citations: 

Citation  and  Participant 

AIChE — Ainerican  Institute  of  Chemical 

Engineers 
ANS — American  Nuclear  Society 
AEG — Association  of  Engineenn^  GeoloRists 
AIF— Atomic  Industrial  Forum.  Inc. 
— Bech — Bechtel  National.  Inc. 
CDC — California  Department  of 

Conservation 
CEC — California  Energy  Commission 
CPC — Consumers  Power  Company 
Del — State  of  Delaware 
DOE — U.S.  Department  of  Energy 
ECNP — Environmental  Coalition  on  Nuclear 

Power 
CE— General  Electric  Company 
111— Slate  of  Illinois  (PS  includes  Roy 

affidavit) 
Lewis — Marvin  I.  Lewis 
Lochstet— Dr.  William  A  Lochstet 
Minn — State  of  Minnesota 
MAD — Mississippians  Against  Disposal 
.N'EC.N'P — New  England  Coalition  on  .Nuclear 

Pollution 
NfE— Neighbors  for  the  Environment  (PS 

includes  papers  by  Domsife.  Rae.  and 

Strahl) 
.N'RDC — Natural  Resources  Defense  Council. 

Inc. 
NY— St  ate  of  New  York 


'The  Commission  considers  this  transcript  to  be 
part  of  the  administrative  record  in  this  rulemaking. 
However,  the  transcript  has  nol  been  reviewed  for 
accuracy  by  the  Commission  on  the  participar.ti.. 
and  therefore  is  only  an  informal  record  of  the 
matters  discussed 
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OCTLA — Ocean  County  and  Township  of 

Lower  Ailoway  Creek 
Ohio — StdteofOhio 
SC — State  of  South  Carolina 
SE2 — Scientists  and  Engineers  for  Secure 

F.nerjjy.  Connecticut  Chapter 
SUL— Safe  Haven,  Ltd. 
SMP — Sensible  Main  Power.  Inc. 
TV  .A —Tennessee  Vallev  Authority 
UNWMG-EEl— Utility  Nuclear  Waste 

Managment  Croup — Edison  Electric 

Institute 
uses — United  States  Geological  Survey 
Vt — Slate  of  Vermont 
Wis — State  of  Wisconsin  (PS  includes 

comments  by  Deese.  Mudrey,  Kelly,  and 

Leverance) 
UG — The  Utilities  Croup  (Niagara  Mohawk 

Power  Corp..  Omaha  Public  Power  District. 

Power  Authority  of  the  State  of  New  York. 

and  Public  Service  Company  of  Indiana, 

In.:.) 

|FK  Due   84-231K  Filed  S-30-B4;  a:4S  111)1 
BILLING  COOe  7S90-01-*I 


10  CFR  Parts  50  and  S1 

Requirements  for  Licensee  Actions 
Regarding  tfie  Disposition  of  Spent 
Fuel  Upon  Expiration  of  Reactor 
Operating  Licenses 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  incorporate  the  following  provisions: 
(1)  The  Commission  has  reasonable 
assurance  that  no  significant 
environmental  impacts  will  result  from 
the  storage  of  spent  fuel  for  at  least  30 
years  beyond  the  expiration  of  nuclear 
reactor  operating  licenses.  Accordingly, 
no  discussion  of  any  environmental 
impact  of  spent  fuel  storage  for  the 
period  following  expiration  of  the 
license  or  amendment  applied  for,  is 
required  in  connection  with  the  issuance 
or  amendment  of  an  operating  license 
for  a  nuclear  reactor  or  in  connection 
with  the  issuance  of  an  initial  license  or 
an  amendment  to  an  initial  license  for 
an  independent  spent  fuel  storage 
installation.  (2)  Operating  nuclear  power 
reactor  licensees  are  required  no  later 
than  5  years  before  expiration  of  the 
reactor  operating  license,  to  submit  for 
NRC  review  and  approval,  their  plans 
for  managing  spent  fuel  at  their  site  until 
the  spent  fuel  is  transferred  to  the 
Department  of  Energy  for  disposal. 
EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Rathbun  or  Clyde  Jupiter.  Office 
of  Policy  Evaluation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555.  telephone  (202)  634-3295.  or 
Sheldon  Trubatch.  Office  of  the  General 


Counsel.  U.S.  .Nuclear  Regulatory 
Commission.  Washington,  DC.  20555. 
telephone  (202)  634-3224, 
SUPPLEMENTARY  INFORMATION:  . 

Background 

By  a  Notice  of  Proposed  Rulemaking 
dated  October  25,  1979  (44  FR  61372),  the 
Nuclear  Regulatory  Commission 
("Commission"  or  "NRC")  began  a 
generic  rulemaking  proceeding  "to 
reassess  its  degree  of  confidence  that 
radioactive  wastes  produced  by  nuclear 
facilities  will  be  safely  disposed  of,  to 
determine  when  any  such  disposal  will 
be  available,  and  whether  such  wastes 
can  be  safely  stored  until  they  are  safely 
disposed  of.  ■  This  proceeding  became 
known  as  the  "Waste  Confidence" 
rulemaking  proceeding,  and  was 
conducted  partially  in  response  to  a 
remand  by  the  United  States  Court  of 
Appeals  for  the  D.C.  Circuit.  State  of 
Minnesota  v.  A'flC.  602  F.2d  412  (1979). 
State  of  Minnesota  involved  a  challenge 
to  license  amendments  to  permit  the 
expansion  of  sjjent  fuel  pool  storage 
capacities  at  two  nuclear  power  plants. 
It  was  contended  that  uncertainty 
regarding  ultimate  disposal  of 
commercial  nuclear  wastes  required  the 
Commission  to  consider  the  safety  and 
environmental  implications  of  storing 
spent  fuel  in  the  pools  for  an  indefinite 
period  following  expiration  of  the 
plants'  operating  licenses.  The 
Commission  had  excluded  consideration 
of  such  long-term  onsite  storage  from 
the  license  amendment  proceedings, 
relying  on  its  earlier  finding  (42  FR 
34391,  July  5,  1977)  that  safe  permanent 
disposal  of  reactor  wastes  would  be 
available  when  needed. 

The  Court  of  Appeals  agreed  with  the 
Commission  that  in  accordance  with 
the  "rule  of  reason"  implicit  in  the 
National  Environmental  Policy  Act 
(NEPA).  impacts  of  extended  on-site 
storage  of  spent  fuel  need  not  be 
considered  in  licensing  proceedings 
unless  such  storage  was  reasonably 
foreseeable  and  not  merely  a  theoretical 
possibility.  The  Court  held,  however, 
that  the  Commission's  statement  of 
reasonable  confidence  in  the  timely 
availability  of  waste  disposal  solutions 
was  "not  the  product  of  a  rulemaking 
record  devoted  expressly  to  considering 
the  question"  and  furthermore  did  not 
address  the  particular  problem  whether 
disposal  solutions  would  be  available 
before  the  expiration  of  plant  operating 
licenses.  Id.  at  417.  Accordingly,  the  D.C. 
Circuit  remanded  to  the  Commission  for 
determination  "whether  there  is 
reasonable  assurance  that  an  off-site 
storage  solution  will  be  available  by  the 
years  2007-2009,  the  expiration  of  the 
plants'  operating  licenses,  and  if  not. 


whether  there  is  reasonable  assurance 
that  the  fuel  can  be  stored  safely  at  the 
site  beyond  those  dates."  Id.  at  418.  The 
Court  noted  that  "the  breadth  of  the 
questions  involved  and  the  fact  that  the 
ultimate  determination  can  never  rise 
above  a  prediction  suggest  that  the      " 
determination  may  be  a  kind  of 
legislative  judgment  for  which 
rulemaking  would  suffice."  Id.  at  417. 
The  Court  agreed  that  the  Commission 
"may  proceed  in  these  matters  by 
generic  determinations."  Id.  at  419. 
Accord.  Potomac  Alliance  v.  NRC,  682 
F.2d  1030  (D.C.  Clr.  1982). 

Amendment  to  Part  51 

Elsewhere  in  this  issue,  the 
Commission  announced  the  conclusions 
it  reached  in  the  Waste  Confidence 
rulemaking  proceeding.  The  Commission 
found  that  there  is  reasonable  assurance 
that  one  or  more  mined  geologic 
repositories  for  commercial  high-level 
radioactive  waste  and  spent  fuel  will  be 
available  by  2007-2009.  However,  some 
reactor  operating  licenses  may  expire 
without  being  renewed  or  some  reactors 
may  be  permanently  shut  down  prior  to 
this  period.  Since  independent  spent  fuel 
storage  installations  have  not  yet  been 
extensive  by  developed,  there  is  then  a 
probability  that  some  onsite  spent  fuel 
storage  after  license  expiration  may  be 
necessary  or  appropriate.  In  addition, 
the  Commission  also  realizes  that  some 
spent  fuel  may  be  stored  in  existing  or 
new  storage  installations  for  some 
period  beyond  2007-2009. 

The  Commission  hereby  adopts  a  rule 
providing  that  the  environmental 
impacts  of  at-reactor  storage  after  the 
termination  of  reactor  operating  licenses 
need  not  be  considered  in  Commission 
proceedings  related  to  issuance  or 
amendment  of  a  reactor  operating 
license.  This  rule  has  the  effect  of 
continuing  the  Commission's  practice, 
employed  in  the  proceedings  reviewed 
in  State  of  Minnesota,  of  limiting 
considerations  of  environmental  impacts 
of  spent  fuel  storage  in  licensing 
proceedings  to  the  period  of  the  license 
in  question  and  not  requiring  the  NRC 
staff  or  the  applicant  to  address  the 
impacts  of  extended  storage  past 
expiration  of  the  license  applied  for.  The 
rule  relies  on  the  Conunission's  generic 
determination  in  the  Waste  Confidence 
proceeding  that  the  licensed  storage  of 
spent  fuel  for  30  years  beyond  the 
reactor  operating  license  expiration 
either  at  or  away  from  the  reactor  site  is 
feasible,  safe,  and  would  not  result  in  a 
significant  impact  on  the  environment. 
For  the  reasons  discussed  in  the  Waste 
Confidence  decision,  the  Commission 
believes  there  is  reasonable  assurance 
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that  adequate  disposal  facilities  will 
become  available  during  this  30-year 
period.  Thus,  there  is  no  reasonable 
probability  that  storage  will  be 
unavoidable  past  the  30-year  period  in 
which  the  Commission  has  determined 
that  storage  impacts  will  be 
insignificant. 

The  same  safety  and  environmental 
considerations  apply  to  fuel  storage 
installations  licensed  under  Part  72  as 
for  storage  in  reactor  basins. 
Accordingly,  in  licensing  actions 
involving  (a)  the  storage  of  spent  fuel  in 
new  or  existing  faciUties,  or  (b)  the 
expansion  of  storage  capacity  at 
existing  facilities,  the  NRC  will  continue 
to  require  consideration  of  reasonably 
foreseeable  safety  and  environmental 
impacts  of  spent  fuel  storage  only  for  the 
period  of  the  license  applied  for.  The 
amendment  to  10  CFR  Part  51  confirms 
that  the  environmental  impacts  of  spent 
fuel  storage  in  reactor  facility  storage 
pools  or  independent  spent  fuel  storage 
installations  for  the  period  following 
expiration  of  the  reactor  or  installation 
storage  license  or  amendment  applied 
for  need  not  be  addressed  in  any 
environmental  report,  impact  statement, 
impact  assessment,  or  other  analysis 
prepared  in  connection  with  the  reactor 
operating  license  or  amendment  to  the 
operating  license,  or  initial  license  for  an 
independent  spent  fuel  storage 
installation,  or  amendment  thereto. 

The  Commission's  conclusions  with 
respect  to  safety  and  environmental 
impacts  of  extended  storage  beyond 
expiration  of  current  operating  licenses 
are  supported  by  the  record  in  NRC's 
Waste  Confidence  proceeding  and  by 
NRC's  experience  in  more  than  80 
individual  safety  and  environmental 
evaluations  conducted  in  storage 
licensing  proceedings.  The  record  of  the 
Waste  Confidence  proceeding  indicates 
that  significant  release  of  radioactivity 
from  spent  fuel  under  licensed  storage 
conditions  is  highly  unlikely  because  of 
the  resistance  of  the  spent  fuel  cladding 
to  corrosive  mechanisms  and  the 
absence  of  any  conditions  that  would 
provide  a  driving  force  for  dispersal  of 
radioactive  material.  The  non- 
radiological  environmental  impacts 
associated  with  site  preparation  and 
construction  of  storage  facilities  are  and 
will  continue  to  be  considered  by  the 
NRC  at  the  time  applications  are 
received  to  construct  these  facilities, 
which  are  licensed  under  NRC's 
regulations  in  cither  10  CFR  Part  50  for 
reactors  or  10  Part  72  for  independent 
spent  fuel  storage  installations.  There 
are  so  significant  additional  non- 
radiological  impacts  which  could 
adversely  affect  the  environment  for 


storage  past  the  expiration  of  operating 
licenses  at  reactors  and  independent 
spent  fuel  storage  installations. 

The  amendments  to  Part  51  published 
here  include  §  51.23  (a),  (b)  and  (c)  as 
well  as  conforming  amendments  in 
§§  51.30(b),  51.53  (a)  and  (b).  51.61,  51.80. 
51.95  and  51.97.  Paragraph  51.23(a)  is  a 
restatement  of  a  final  generic 
Commission  determination  (elsewhere 
in  this  issue)  based  on  the  Waste 
Confidence  rulemaking  proceeding, 
while  §  51.23  (b)  and  (c)  establish  the 
procedures  for  implementing  that 
generic  determination  in  individual 
licensing  cases. 

Amendment  lo  Part  50 

The  Commission  is  also  adopting  an 
amendment  to  10  CFR  Part  50  as  set 
forth  here,  concerning  the  management 
of  spent  fuel  from  nuclear  power 
reactors  whose  operating  licenses  may 
expire  prior  to  the  availability  of  a 
repository.  The  procedures  established 
by  this  amendment  are  intended  to 
confirm  that  there  will  be  adequate  lead 
time  for  whatever  actions  may  be 
needed  at  individual  reactor  sites  to 
assure  that  the  management  of  spent 
fuel  following  the  expiration  of  the 
reactor  operating  license  will  be 
accomplished  in  a  safe  and 
environmentally  acceptable  manner. 

The  Commission  amends  §  50.54  to 
establish  requirements  that  the  hcensee 
for  an  operating  nuclear  power  plant 
reactor  shall  no  later  than  5  years  prior 
to  expiration  of  the  reactor  operating 
license  submit  plans  for  NRC  review 
and  approval  of  the  actions  which  the 
licensee  proposes  for  management  of  all 
irradiated  fuel  at  the  reactor  upon 
expiration  of  its  operating  license.  No 
specific  course  of  action  is  required  of 
the  hcensee  by  the  NRC.  Licensee 
actions  could  include,  but  are  not 
necessarily  limited  to,  continued  storage 
of  spent  fuel  in  the  reactor  spent  fuel 
storage  basin,  storage  in  an  independent 
spent  fuel  storage  installation  (refer  to 
10  CFR  72.3(m))  located  at  the  reactor 
site  or  at  another  site;  transshipment  to 
and  storage  of  the  fuel  at  another 
operating  reactor  site  in  that  reactor's 
basin;  reprocessing  of  the  fuel  if  it 
appears  that  licensed  reprocessing 
facilities  will  be  available:  or  disposal  of 
the  fuel  in  a  repository.  The  proposed 
licensee  actions  must  be  consistent  with 
NRC  requirements  for  licensed 
possession  of  irradiated  or  spent  fuel  (as 
defined  in  S  72.3(v))  and  must  be 
capable  of  being  authorized  by  the  NRC 
and  implemented  by  the  licensee  on  a 
timely  basis.  The  licensee's  plans  must 
specify  how  the  financial  costs  of 
extended  storage  or  other  disposition  of 
spent  fuel  will  be  funded.  Further,  the 


licensee's  plans  must  describe  the 
proposed  disposition  of  all  irradiated 
fuel  from  the  reactor.  The  licensee  shall 
notify  the  NRC  of  any  significant 
changes  to  these  plans;  changes  are  not 
precluded  provided  that  the  licensee 
maintains  the  capability  to  manage  the 
spent  fuel  safely. 

The  Commission  notes  that  extended 
storage  of  spent  fuel  at  a  reactor  beyond 
the  expiration  date  of  the  operating 
license  will  require  an  amendment  to  the 
Part  50  license  to  cover  possession  only 
of  the  reactor  and  spent  fuel  under  the 
requisite  provisions  of  Parts  30,  50  and 
70.  or  an  authorization  pursuant  to  Part 
72,  "Licensing  Requirements  for  the 
Storage  of  Spent  Fuel  in  an  Independent 
Spent  Fuel  Storage  Installation"  (ISFSI). 
This  rulemaking  does  not  alter  the 
requirements  and  provisions  of  Parts  51 
and  72  with  respect  to  the  performance 
of  environmental  reviews  of  the  impacts 
of  spent  fuel  storage  in  an  independent 
spent  fuel  storage  installation  or 
extended  storage  in  a  reactor  spent  fuel 
pool.  This  means  that  the  NRC  staff  will 
continue  to  perform  environmental 
reviews  before  issuing  a  license  under 
10  CFR  Part  72  or  an  amendment  for 
extended  storage  under  10  CFR  Part  50. 
Notice  of  the  receipt  of  a  license 
application  for  storage  of  spent  fuel 
pursuant  to  Part  72  will  be  published  in 
the  Federal  Register. 

Related  Commission  Actions 

On  March  13, 1978,  the  NRC  published 
an  Advance  Notice  of  Proposed 
Rulemaking  indicating  that  the  NRC  was 
reevaluating  its  decommissioning  policy 
and  considering  amending  its 
regual^ions  to  provide  more  specific 
guidance  on  decommissioning  of  nuclear 
facilities  (43  FR  10370).  In  January  1981, 
NRC  pubhshed  a  "Draft  Generic 
Environmental  Impact  Statement  on 
Decommissioning  Nuclear  Facilities" 
(NUREG-0586).  Proposed  amendments 
to  10  CFR  Parts  30,  40.  50.  51.  70,  and  72 
are  being  prepared  by  the  N'RC  staff  for 
Commission  consideration.  The 
proposed  amendments  for 
decommissioning  would  allow 
unrestricted  use  of  a  reactor  or 
independent  spent  fuel  storage 
installation  site  and  would  permit 
termination  of  the  license.  However,  the 
storage  of  irradiated  fuel  either  in  a 
reactor  basin  or  in  an  independent  spent 
fuel  storage  installation  would  require 
restricted  access  and  management  of  the 
storage  facility  to  protect  public  health 
and  safety.  Thus,  any  continued  storage 
of  spent  fuel  beyond  expiration  of  an 
operating  license  would  be  licensed 
under  either  Parts  50  or  72  and  could 
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preclude  find!  decommissioning  of  the 
site. 

Analysis  of  Public  Comment 

1.  Introduction 

Proposed  amendments  to  10  CFR  Parts 
50  and  51,  related  to  the  Commission's 
WiiSte  Confidence  decision,  were 
published  in  the  Federal  Register  (48  FR 
22730)  for  public  comment  on  May  20. 
1983.  Section  50.54(aa)  (formerly 
identified  as  §  50.54fx))  proposed  to 
require  licensees  to  submit  no  later  than 
5  years  before  expiration  of  reactor 
operating  licenses  a  plan  for  post- 
operation  management  of  spent  fuel 
which  is  onsite  at  the  time  of  license 
expiration.  Section  51.23(a)  (formerly 
identified  as  §  51.5(e)(1))  proposed  a 
restatement  of  the  Commission's  generic 
determination  in  the  Waste  Confidence 
decision  that  no  significant 
environmental  impacts  will  result  from 
onsite  or  offsite  storage  of  spent  fuel  up 
to  30  years  after  reactor  operating 
license  expiration,  that  there  is 
reasonable  assurance  that  a  repository 
will  be  available  by  2007-2009,  and  that 
sufficient  repository  capacity  will  be 
available  within  30  years  beyond  license 
expiration  to  dispose  of  reactor  waste 
and  spent  fuel.  Section  51.23(b) 
(formerly  identified  as  §  51.5(e)(2)) 
proposed  that  the  environmental 
impacts  of  potential  extended  spent  fuel 
storage  (i.e.,  storage  beyond  the  period 
of  an  existing  or  initial  license)  need  not 
be  addressed  in  connection  with  a 
reactor  operating  license  or  the  license 
for  an  independent  spent  fuel  storage 
installation. 

Comments  were  received  from  21 
respondents  to  the  May  20, 1983  request. 
In  addition  to  substantive  comments 
discussed  below,  some  commenters 
questioned:  (1)  The  adequacy  of  the 
opportunity  to  comment  on  the 
Commission's  fourth  finding  and 
supporting  documentation;  (2)  the 
Commission's  compliance  with  NEPA.  In 
response,  the  Commission  reopened  the 
comment  period  (48  FR  50746,  November 
3.  1983).  These  later  comments  represent 
expanded  discussions  of  procedural  and 
environmental  issues  raised  in  the  May 
20. 1983  comment  period  and  the 
Commission's  responses  to  them  are  set 
out  in  the  companion  Waste  Confidence 
decision  published  concurrently  with 
this  document.  For  the  reasons 
discussed  there,  the  Commission  found 
no  basis  to  modify  its  fourth  finding  or 
the  related  supporting  documentation. 
The  participants  are  identified  by  the 
abbreviated  citations  defined  in  Section 
5  below. 


2.  Proposed  Provisions  of  10  CFR 
50.54(bb)         j 

'a.  Timely  Subrnission  of  Spent  Fuel 
Management  Plans 

(1)  Summary  of  Comments.  The 
proposed  rule  would  require  each 
reactor  licensee  to  submit,  no  later  than 
5  years  before  expiration  of  the 
operating  license,  written  notification  to 
the  Commission  describing  the 
licensee's  program  for  post-operational 
management  of  all  irradiated  fuel  which 
is  at  the  reactor  at  the  time  of 
exporation  of  the  operating  license, 
pending  ultimate  disposal  of  the 
irradiated  fuel  in  a  repository. 

Some  respondents  agreed  with  the 
proposed  notification  date  (Tol.  Ed.. 
UNWMG-EEI  p.  3:  MP&L).  Others 
believed  that  the  submittal  of 
notification  only  5  years  before 
expiration  of  the  reactor  operating 
license  was  too  late;  rather,  they  would 
require  utilities  with  operating  reactors 
to  submit  spent  fuel  management  plans 
within  six  months  of  issuance  of  this 
rule.  For  new  reactors,  these  latter 
respondents  advocated  submission  of 
plans  prior  to  issuance  of  an  operating 
license  (UCS  p.  2;  NECNP  p.  1;  Hiatt)  or 
even  sooner  (CNPP  p.  1).  Still  others 
agreed  that  early  planning  was  essential 
but  did  not  recommend  specific  timing 
for  submittal  of  plans  (Wis.  p.  2:  ISAS  p. 
1;  WED,  EPJpp.  1,2). 

Among  the  reasons  advanced  for 
recommending  an  earlier  planning 
requirement  were  the  following: 
Industry's  alleged  record  of  reluctance 
to  accept  its  responsibilities  for  spent 
fuel  storage  (Hiatt;  ISAS  p.  1;  EPl  p.  1); 
five  years  before  license  expiration  the 
utility's  primary  concerns  would  be  the 
massive  inventory  of  spent  fuel  on  hand, 
possible  financial  constraints  as  a  result 
of  reduction  in  the  rate  base,  and  the 
need  to  concentrate  on  newer  and  more 
long-term  generating  facilities  (UCS,  p. 
2).  UCS  remarked  that  the  requirement 
to  submit  a  management  plan  near  the 
end  of  the  license  term  implied  NRC 
might  be  willing  to  permit  development 
of  onsite  semi-permanent  storage 
facilities  (UCS  p.  2).  Other  respondents 
pointed  out  that  earlier  planning  for 
spent  fuel  management  is  needed 
because  the  reactor  may  be  shut  down 
prior  to  the  license  expiration  date; 
some  plants  may  be  shut  down 
prematurely  as  a  result  of  accidents  or 
inability  to  meet  newer  regulatory 
requirements,  and  others  may  be  shut 
down  because  of  premature  aging,  steam 
generator  or  primary  system 
degradation,  or  unacceptable  severe 
accident  risks  (ISAS  p.  1;  EPl  pp.  1,  2). 
One  respondent  recommended  that  the 
NRC  require  utilities  to  prepare  spent 


fuel  management  plans  every  5  years 
(EPl  p.  3). 

The  Utility  Decommissioning  Group 
stated  that  consideration  of  premature 
shutdown  due  to  accidents  or  other 
conditions  was  speculative  and 
irrelevant  to  the  Commission's  proposed 
rule  (UDG  p.  7).  An  industry 
representative  commented  that  the 
requirement  to  verify  submittals  for 
NRC  authorizations  was  inappropriate 
since  some  authorizations  would  not  be 
needed  as  early  as  five  years  before 
operating  license  expiration;  an 
alternative  schedule  for  seeking  such 
authorizations  was  suggested  (AIF,  p.  7). 
Finally,  one  respondent  stated  that 
licensee  plans  should  only  address 
spent  fuel  management  up  to  the  time 
when  the  material  and  title  are 
delivered  to  DOE  for  disposal  (SE2  p.  4). 

(2)  NRC  Response.  The  Commission 
believes  that  the  choice  of  five  years 
prior  to  operating  license  expiration 
represents  a  reasonable  timeframe  for 
licensees  to  submit  their  spent  fuel 
management  plans. 

Delaying  a  request  for  such  plans  until 
the  license  expiration  is  imminent  would 
not  permit  the  timely  implementation  of 
alternative  actions  in  the  event 
deficiencies  in  the  plans  are  identified 
by  the  Commission.  Time  is  needed  to 
ensure  that  the  proposed  plans  are 
consistent  with  the  licensee's  long  range 
plans,  such  as  decommissioning,  and 
that  the  plans  meet  whatever 
requirements  are  involved  in  the 
transfer  of  title  to  spent  fuel  to  the 
Secretary  of  Energy  for  disposal  in  a 
repository. 

On  the  other  hand,  the  Commission 
believes  that  a  requirement  for  a 
licensee  to  develop  spent  fuel 
management  plans  a  decade  or  two 
before  license  expiration  would  be 
unnecessarily  restrictive  and  could  even 
be  counterproductive.  Such  premature 
plans  would  be  likely  to  undergo  several 
revisions  to  accommodate  to  changing 
circumstances  and  their  usefulness 
would  be  questionable. 

Premature  shutdown  or  termination  of 
a  reactor's  license  which  results  in  an 
unanticipated  need  for  interim  storage 
or  disposal  arrangements  is  not 
expected  to  be  a  generic  problem.  The 
Commission  will  consider  the 
consequences  of  premature  termination 
of  operation,  should  such  an  event 
occur,  on  a  case-by-case  basis.  Even  if  a 
reactor  shuts  down  prematurely,  it  will 
still  be  required  to  comply  with  license 
requirements. 

Premature  shutdown  of  a  reactor 
could  not  pose  a  problem  for  storage  of 
spent  fuel,  because  intermediate  or  long- 
term  demands  on  the  spent  fuel  storage 
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facilities  at  a  shutdown  reactor  (whether 
shut  down  prematurely  or  because  of 
operating  license  expiration)  will  be 
limited  by  termination  of  spent  fuel 
production.  Any  short-term  need  for 
storage  would  be  related  to  the 
desirability  of  maintaining  a  full  core 
reserve,  which  is  not  a  safety  issue. 

AIFs  concern  that  it  may  be 
inappropriate  for  a  licensee  to  apply  for 
all  necessary  NRC  authorizations  five 
years  before  license  expiration  has  been 
taken  into  account  by  changing  the  third 
sentence  of  the  proposed  §  50.54(bb)  to 
read  "Where  implementation  of  such 
actions  require  NRC  authorizations,  the 
I  licensee  shall  verify  in  the  notification 
'  that  submittals  for  such  actions  have 

been  or  will  be  made  to  NRC  and  shall 
I  identify  them."  (Emphasis  added.) 

I'nder  the  terms  of  the  Nuclear  Waste 
,  Policy  Act  of  1982.  the  Secretary  of 
.  Energy  will  take  title  to  spent  fuel  at  a 
licensee's  facility  and  transport  the 
spent  fuel  to  a  repository  for  ultimate 
disposal.  Because  of  this,  each  licensee's 
spent  fuel  management  plans  need  only 
consider  actions  to  be  taken  until  the 
time  of  spent  fuel  transfer  to  the 
Secretary  of  Energy,  rather  than  until 
the  time  of  ultimate  disposal.  The  final 
words  of  the  first  sentence  of  the 
proposed  §  50.54(bb)  have  been  revised 
to  read  ".  .  .  until  title  to  the  irradiated 
fuel  and  possession  of  the  fuel  is 
transferred  to  the  Secretary  of  Energy 
for  its  ultimate  disposal  in  a  repository." 
(Emphasis  added.) 

b.  Plans  for  Funding  Spent  Fuel 
Management 

(1)  Summary  of  Comments.  The 
proposed  rule  would  require  a  licensee's 
notification  to  include  plans  for 
financing  the  management  of  all 
irradiated  fuel  upon  expiration  of  the 
reactor  operating  license  until  the 
ultimate  disposal  of  the  fuel  in  a 
repository. 

Some  respondents  believed  that  the 
funding  for  spent  fuel  management 
should  be  considered  together  with 
funding  for  decommissioning  (e.g..  UDG 
pp.  5-7:  UNWMG-EEl.  p.  5:  Tol  Ed:  AIF 
p  6).  They  contended  that,  if  funding  for 
spent  fuel  management  were  to  be 
addressed  separately  from 
decommissioning,  the  Commission 
should  recognize  that  utilities  generally 
would  be  permitted  by  the  rate-making 
authorities  to  recover  costs  associated 
with  extended  fuel  storage  [UDG  p.  6; 
AJF  pp.  7.  8).  Moreover,  since  each 
utility  will  have  to  demonstrate  to  NRC 
its  ability  to  finance  decommissioning — 
which  will  involve  far  greater  costs  than 
the  maintenance  and  monitoring  of 
spent  fuel  storage — the  funding  required 
for  post-operating  license  spent  fuel 


management  will  be  assured  (UDG  pp. 
5-7;  AIF  pp.  7,  8).  Others  believe  that  the 
funding  required  for  post-OL 
management  of  spent  fuel  would  be 
assured  because  the  utilities  are 
financially  responsible  (UDG  pp.  5-7; 
AIF  pp.  7.  8);  still  others  contended  that 
if  a  utility  operates  a  reactor,  it  should 
be  required  to  have  adequate  funding 
set  aside  now  to  manage  the  spent  fuel 
(UCS  p.  3).  On  the  other  hand,  some 
respondents  expressed  the  view  that, 
when  the  notification  of  plans  is  due.  a 
utility  might  not  wish  to  spend  or  even 
retain  the  funds  required  for  spent  fuel 
management  (CNPP  p.  l).  eg.,  Turkey 
Point.  (FUSE  p.  2). 

(2)  NRC  Response.  Following 
termination  of  reactor  operation,  actions 
to  manage  irradiated  fuel  stored  on  the 
plant  site  or  to  provide  for  its  removal 
would  include  activities  taken  prior  to 
and  subsequent  to  decommissioning  In 
all  cases  after  operating  license 
termination,  continued  spent  fuel 
storage  at  the  nuclear  power  plant  site 
would  be  subject  to  licensing  under  10 
CFR  Part  50  or  72. 

The  suRgestion  that  funding  for 
decommissioning  and  spent  fuel 
management  be  considered  together 
would  appear  to  offer  no  significant 
advantage.  The  costs  of  each  are  readily 
separable.  Moreover,  it  is  possible  that 
rate-making  authorities  will  treat  cost 
recovery  for  decommissioning 
differently  from  costs  of  extended  spent 
fuel  storage,  in  which  case  separation  of 
costs  would  be  necessary.  In  addition, 
the  scheduling  of  spent  fuel  storage  and 
disposal  is  likely  to  depend  primarily  on 
factors  not  directly  related  to 
decommissioning  such  as  irradiated  fuel 
age,  status  of  disposal  facilities  and 
availability  of  spent  fuel  transport 
casks.  The  Commission  also  notes  that 
all  reactor  licensees  have  contracted 
with  DOE  for  disposal  of  their  spent 
fuel;  further,  any  new  reactor  operating 
license  will  require  that  the  licensee 
have  a  contract  in  place  with  DOE  for 
disposal  of  all  spent  fuel  generated. 

c.  Meaning  of  "Approval"  of  Plans  for 
Spent  Fuel  Management 

(1)  Summary  of  Comtnents.  The 
proposed  10  CFR  50.54(bb)  provides  for 
Commission  'review  and  approval '  of 
the  licensees  spent  fuel  management 
plans.  One  respondent  noted  that  there 
is  no  indication  whether  the  NRC 
"approval"  would  take  the  form  of  an 
order  or  a  license  amendment  and 
recommended  that  the  concept  of 
"approval "  be  eliminated  from  the  rule 
(AIF  pp.  6.  7).  Others  characterized 
formal  approval  as  unnecessary  (UDG  p. 
7)  and  burdensome  (U.NWMG-EEl.  pp. 
3-5;  ToL  Ed.),  or  as  creating  "a  new 


layer  of  approvals"  (SE2  p.  3).  It  was 
suggested  that  the  NRC  staff  review  the 
plans,  alert  licensees  to  any 
deficiencies,  and  undertake  formal 
approval  only  when  action  is  taken  to 
implement  the  plan  through  license 
amendments  or  other  regulatorv  actions 
(AIF  pp.  6.7;  UNWMG-EEI  p.  4) 

(2)  NRC  Response.  The  Commission's 
review  of  each  licensees  plans  for 
management  and  ultimate  disposal  of  all 
irradiated  fuel  at  the  reactor  following 
operating  license  expiration  is  intended 
to  assure  that  each  licensee  has  made 
adequate  advance  preparations, 
including  allowance  for  contingencies, 
for  managing  spent  fuel  in  a  manner 
which  provides  adequate  protection  of 
the  public  health  and  safety  and  the 
environment  until  it  is  transferred  to  the 
Secretary  of  Energy  for  disposal. 
Because  the  plans  would  be  developed 
at  least  five  years  prior  to  operating 
license  expiration,  they  would  be  based 
on  the  utility's  forecast  of  its  future 
situation.  Some  utilities  may  have 
sufficient  uncertainty  in  their  forecasts 
to  preclude  an  early  firm  commitment  to 
details  of  a  program  for  management  of 
spent  fuel  after  operating  license 
expiration.  Accordingly,  the  Commission 
will  consider  the  notification  to  be 
submitted  under  5  50.54(bb)  as  a  formal 
expression  of  intent.  The  notification  is 
part  of  an  information  gathering  process 
which  is  more  specific,  but  similar  in 
nature  to  the  provisions  of  §  50  54(0. 
which  states: 

The  licensee  will  at  any  time  before 
expiration  of  the  license,  upon  requesi  of  the 
Commission  submit  written  statements. 
signed  under  oath  or  affirmation,  to  enable 
tne  Commission  to  determine  whether  or  not 
the  license  should  be  modified,  suspended  or 
revoked. 

The  provisions  of  §  50.54(bb)  may  be 
used  by  the  Commission  in  determining 
if  it  needs  to  take  any  further  action. 
The  Commission's  review  will  focus  on 
the  identification  of  discrepancies  or 
omissions  and  its  'approval'  will  signify 
that,  based  on  the  information  available 
at  the  time  of  filing  the  notification,  the 
licensee's  plans  are  sound  and  will 
provide  adequate  protection  of  the 
public  health  and  safety  and  the 
environment.  Between  the  time  the 
Commission  indicates  its  prelinunary 
approval  of  the  plans  and  the  date  of 
expiration  of  the  operating  license,  the 
licensee  may  propose  for  Commission 
consideration  modifications  or 
supplementation  of  its  plans  In  this 
way,  prior  to  license  expiration,  the 
licensee  will  have  developed  a  course  of 
action  which  the  Commission  has 
approved  as  satisfyirig  the  regulatory 
requirements  for  safety  and 
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environmental  protection.  The  plan 
would  then,  at  license  expiration  and 
termination  of  reactor  operation, 
become  part  of  the  conditions  of  an 
amended  Part  50  license  for  a  shut  down 
reactor  facility,  or  a  Part  72  license  for 
storage  of  spent  nuclear  fuel  following 
termination  of  reactor  operation. 

In  order  to  clarify  the  Commission's 
intent  that  the  Commission's  approval  of 
the  licensee's  plans  for  spent  fuel 
management  is  not  a  final  approval,  the 
word  "preliminary"  has  been  inserted 
before  "approval"  in  the  first  sentence 
of  the  proposed  §  50.54(bbl  and  the 
following  sentence  is  inserted  after  the 
first  sentence:  "Final  Commission 
review  will  be  undertaken  as  part  of  the 
proceeding  for  continued  licensing  under 
Part  50  or  Part  72. " 

d.  Relationship  of  Extended  Spent  Fuel 
Storage  to  Decommissioning 

(1)  Summary  of  Comments,  in  view  of 
the  potential  juxtaposition  of  actions  to 
implement  spent  fuel  management  plans 
addressed  in  §  50.54(bb)  and 
decommissioning  plans,  some 
respondents  urged  that  promulgation  of 
the  former  be  considered  in  the 
decommissioning  rulemaking  (UDG  pp. 
3-6)  or  coordinated  with  the 
decommissioning  requirements  (UDG 
pp.  5-7:  UNWMG-EEI  p.  5;  EPI  p.  2;  AIF 
pp.  5,  6:  Pilalis  p,  2:  MSS  p.  2).  The 
concerns  were  that  the  two  rules 

(§  50.54(bb)  and  decommissioning)  might 
be  conflicting  or  duplicative  with 
respect  to  site  access,  preferred 
decommissioning  mode,  and  financing 
(Pilalis  p.  1;  AIF  pp.  5,  6).  The  record  of 
the  decommissioning  rulemaking  was 
cited  as  providing  support  for  the 
Commission's  determination  that  the 
environmental  and  safety  implications 
of  extended  storage  of  spent  fuel  need 
not  be  considered  in  licensing 
proceedings  (AIF  pp.  3.  4;  UDG  p.  5). 

(2)  NRC  Response.  Here  again,  the 
Commission  considers  the 
decommissioning  process  as  a  set  of 
actions  separate  from  those  discussed  in 
§  50.54(bb).  To  delay  issuance  of  a  rule 
for  extended  spent  fuel  storage  in  order 
to  combine  it  with  the  decommissioning 
rule  which  is  being  developed  would 
serve  no  useful  purpose.  The  safety  and 
environmental  implications  of  the  two 
processes  differ  significantly. 
Specifically,  decommissioning  involves 
many  more  complex  considerations  than 
post-OL  spent  fuel  management  plans. 
Although  the  two  activities  may  overlap 
in  time,  they  are  so  different  that 
combining  the  associated  regulatory 
requirements  into  a  single  rulemaking 
would  have  no  apparent  advantage. 

Although  there  is  a  potential  for 
overlap  between  the  plans  submitted  in 


the  §  50.54{bb)  notification  and  the 
decommissioning  plans,  the  overlap  is 
most  likely  to  be  limited  to  scheduling 
aspects,  e.g.,  situations  where  the 
presence  of  spent  fuel  in  the  reactor 
storage  pool  must  be  taken  into  account 
when  considering  decommissioning 
options.  The  Commission  does  not 
consider  the  potential  for  conflict  from 
such  overlapping  activities  to  be 
sufficient  to  delay  the  present 
rulemaking  until  decommissioning 
regulations  are  in  place.  Clearly  the 
utility  must  decide  which 
decommissioning  option  it  wishes  to 
choose  before  operating  license 
expiration.  The  utility's  spent  fuel 
management  plans  submitted  in 
response  to  §  50.54(bb)  and  its  choice  of 
decommissioning  options,  should  be 
consistent.  Such  consistency  may  be 
achieved  by  modifying  either  the 
decommissioning  plan,  the  spent  fuel 
management  plan,  or  both. 

3.  Miscellaneous  Comments 

a.  Recognition  of  Yakima  Indian  Rights 

(1)  Summary  of  Comments.  The 
'Vakimas  stated  that  their  sovereign 
rights  cannot  be  properly  protected  by 
generalized  rulemaking  and  that  Federal 
rules  must  be  based  upon  recognition  of 
their  treaty  rights  (YIN  p.  2).  They  also 
contended  that  environmental  impact 
analyses  for  siting  nuclear  waste  storage 
and  disposal  facilities  are  based  on 
value  systems  not  related  to  those  of 
affected  Indian  tribes  (YIN.  Enclosure  2). 
The  Yakimas  believe  that  environmental 
impact  studies  have  consistently  failed 
to  look  beyond  the  Judaeo-Chrisfian 
socio-economic  heritage  and  as  a  result 
there  have  been  repeated  nuisance 
violations  of  the  sovereign  rights 
guaranteed  to  the  Yakimas  by  the 
Treaty  of  1855  (YIN  p.  2  of  Attachment 
2). 

(2)  .\'RC  Response.  This  final  rule  does 
not  concern  repository  siting,  or  the 
extended^torage  of  spent  fuel  at  any 
reactor  located  within  the  tribal  lands. 
Siting  will  be  considered  under 
procedures  laid  out  by  the  Nuclear 
Waste  Policy  Act  (NWPA),  DOE  siting 
guidelines,  and  MRC  regulations  for 
high-level  waste  disposal  (10  CFR  Part 
60).  All  of  these  recognize  Indian  rights 
in  the  siting  of  waste  repositories  and 
provide  for  participation  by  affected 
Indian  tribes. 

b.  Extended  Length  of  Time  for  Storage 

(1)  Summary  of  Comments.  The 
Environmental  Policy  Institute  states 
that  the  Commission  may  not  assume 
that  plants  will  be  able  to  dispose  of  fuel 
in  a  repository  on  a  schedule  reflecting 
OL  termination  because  the  NWPA 


carries  a  presumption  that  significant 
repository  capacity  will  be  taken  up  by 
defense  waste;  moreover,  section  135(e) 
of  the  NWPA  requires  that  spent  fuel  in 
interim  Federal  storage  must  be  moved 
within  three  years  of  the  availability  of 
permanent  disposal  of  storage  facilities. 
Furthermore,  EPI  notes  that  DOE 
proposes  in  its  contracts  to  give  priority 
to  the  oldest  fuel  (EPI  pp.  2,  3).  Pilalis 
adds  that  the  contracts  give  priority  to 
fuel  from  permanently  shutdown 
reactors. 

(2)  NRC  Response.  The  Commission 
notes  that  the  various  categories  (e.g., 
wastes  from  commercial  or  defense 
activities)  of  high-level  waste  and  spent 
fuel  are  addressed  in  the  NWPA  in  a 
manner  which  assures  that  they  will  be 
dealt  with  or  managed  and  disposed  of 
with  appropriate  priorities.  The  NWPA 
mandates  a  Mission  Plan  from  the 
Secretary  of  DOE  (section  301(a)),  which 
includes: 

.  .  .  an  estimate  of  (A)  the  total  repository 
capacity  required  to  safely  accommodate  the 
disposal  of  all  high-level  radioactive  waste 
and  spent  nuclear  fuel  expected  to  be 
generated  through  December  31.  2020.  in  the 
event  that  no  commercial  reprocessing  of 
spent  nuclear  fuel  occurs,  as  well  as  the 
repository  capacity  that  will  be  required  if 
such  reprocessing  does  occur,  (B)  the  number 
and  type  of  repositories  required  to  be 
constructed  to  provide  such  disposal 
capacity:  (C)  a  schedule  for  the  construction 
of  such  repositories;  and  (D)  an  estimate  of 
the  period  during  which  each  repository 
listed  in  such  schedule  will  be  accepting  high- 
level  radioactive  waste  or  spent  nuclear  fuel 
for  disposal;  (section  301(a)(9)). 

Thus  the  intention  of  the  NWPA  is  to 
provide  adequate  repository  capacity  on 
a  timely  basis  for  all  high-level 
radioactive  waste  and  spent  fuel  and  to 
take  into  account  the  various  priorities 
for  disposal  established  by  the  Act 
itself.  The  Commission  notes  in  its 
Waste  Confidence  decision  (elsewhere 
in  this  issue)  that: 

.  .  .  sufficient  repository  capacity  will  be 
available  within  30  years  beyond  expiration 
of  any  reactor  operating  license  to  dispose  of 
commercial  high-level  radioactive  waste  and 
spent  fuel  generated  up  to  that  time.  The 
Nuclear  Waste  Policy  Act  of  1982  establishes 
Federal  responsibility  and  a  clearly  defined 
Federal  policy  for  the  disposal  of  such  waste 
and  spent  fuel  and  creates  a  Nuclear  Waste 
Fund  to  implement  Federal  policy.  The  Act 
establishes  as  a  matter  of  national  policy  that 
this  responsibility  is  a  continuing  one.  and 
provides  means  for  the  Secretary  of  Energy  to 
examine  periodically  the  adequacy  of 
resources  to  accomplish  this  end  (Appendix 
to  the  Commission's  decision  [section  2.2B4)). 

In  any  event,  the  Commission  does 
not  assume,  as  EPI  contends,  that  plants 
will  be  able  to  dispose  of  spent  fuel  in  a 
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repository  on  a  schedule  corresponding 
to  OL  termination.  The  Commission's 
second  finding  states  (in  part)  that 
sufficient  repository  capacity  will  be 
available  within  30  years  beyond  OL 
termination.  The  priority  that  DOE 
proposes  to  follow  in  its  contracts  for 
acceptance  of  the  oldest  spent  fuel  does 
not  affect  this  situation. 

4.  Non-Substantive  Revisions  in  the 
Amendment  to  10  CFR  Part  51. 

Non-substantive  revisions  were  made 
in  the  amendment  to  Part  51  for 
clarification  and  to  conform  to  the 
recently  published  (49  FR  9352,  March 
-2.  1984,  effective  June  7,  1984,  49  FR 
24512,  June  14,  1984)  general  revision  of 
10  CFR  Part  51  and  related  conformi.ng 
amendments  implementing  CEQ  NEPA 
regulations. 

5.  Listing  of  Participants 
Respondents  to  the  May  20. 1983 
Invitation  for  Public  Comment  (48  FR 
22730)  on  the  Proposed  Amendments  to 
10  CFR  Parts  50  and  51,  "Requirements 
for  Licensee  Actions  Regarding  the 
Disposition  of  Spent  Fuel  Upon 
Expiration  of  the  Reactor's  Operating 
License 

1.  New  York  Attorney  General  (NY 
Atty.  Gen  ) 

2.  Floridians  United  for  Safe  Energy 
(FUSE) 

3.  Toledo  Edison  Company  (Tol.  Ed.) 

4.  Environmental  Policy  Institute  (EPI) 

5.  Utility  Decommissioning  Group 
(UDG) 

6.  Atomic  Industrial  Forum.  Inc.  (AIF) 

7.  Utility  Nuclear  Waste  Management 
Group  and  the  Edison  Electric 
Institute  (UNWMG— EEI) 

8.  Wisconsin  (Wis.) 

9.  Middle  South  Services.  Inc.  (MSS) 

10.  Coalition  for  Nuclear  Power 
M    Postponement  (CNPP) 

Sll.  Union  of  Concerned  Scientists 
*     (UCS) 

12.  Indiana  Sassafras  Audubon 
Society  (ISAS) 

13.  Yakima  Indian  Nation  (YIN) 

14.  Wisconsin  Environmental  Decade 
(WED) 

15.  Labros  E,  Pilalis  (Pilalis) 

16.  New  England  Coalition  on  Nuclear 
Pollution,  Inc.  (NECNP) 

17.  Scientists  and  Engineers  for  Secure 
Energy,  Inc.  (SE2) 

18.  Susan  L.  Hiatt  (Hiatt) 

19.  Mississippi  Power  and  Light  Co. 
(MP&L) 

20.  Department  of  Energy  (DOE) 

21.  Consolidated  Public  Interest 
Representative  (CPIR) 


Respondents  to  the  Commission's 
November  3, 1983  Order  (48  FR  50746) 
To  Reopen  the  Period  for  Limited 
Comment  on  the  Environmental  Aspects 
of  the  Commission's  Fourth  Finding  in 
the  Waste  Confidence  Proceeding 

1.  Attorney  General  of  the  State  of 
New  York  (\,Y.) 

2.  .Marvin  Lewis  (Lewis] 

3.  Sierra  Club  Radioactive  Waste 
Campaign  (Sierra) 

4.  Scientists  and  Engineers  for  Secure 
Energy.  Inc.  (SE2) 

5.  Safe  Haven,  Ltd.  (S  H  ) 

6.  American  Institute  of  Chemical 
Engineers  (AJChE) 

7  Atomic  Industrial  Forum.  Inc.  (AIF) 

8.  Utility  .Nuclear  Waste  .Management 
Group— Edison  Electric  Institute 
(UNWMG-EEI) 

9.  Natural  Resources  Defense  Council, 
Inc.  (NRDC) 

10.  Attorney  General  of  the  State  of 
Wisconsin  (Wis  ) 

11.  U.S.  Department  of  Energy  (DOE) 

12.  American  .Nuclear  Society  (,^NS) 

13.  Attorney  General  of  the  State  of 
Minnesota  (Minn.) 

Environmental  Impact 

This  final  rule  amends  10  CFR  Part  51 
of  the  Commission's  regulations  to 
incorporate  the  generic  determination 
made  by  the  Commission  at  the 
conclusion  of  the  Waste  Confidence 
rulemaking  proceeding  that  for  at  least 
30  years  beyond  the  expiration  of 
reactor  operating  licenses  no  significant 
environmental  impacts  will  result  from 
the  storage  of  spent  fuel  in  reactor 
facility  storage  pools  or  independent 
spent  fuel  storage  installations  located 
at  reactor  or  away-from-reactor  sites. 
The  detailed  environmental  analysis  on 
which  the  generic  determination  was 
based  can  be  found  in  the  record  at  that 
proceeding  published  elsewhere  in  this 
issue.  This  rulemaking  action  formally 
incorporating  the  generic  determination 
in  the  Commission  s  regulations  has  no 
separate  independent  environmental 
impact. 

The  other  amendments  to  Parts  50  and 
51  of  the  Commission's  regulations  set 
out  in  the  final  rule  contain  procedures 
which  relate  to  the  submission  and 
review  of  applications  for  licenses, 
license  amendments  and  other  forms  of 
permission.  The  final  rule  specifies 
notification  procedures  applicable  to 
licensee  proposals  for  the  management 
of  irradiated  fuel  following  expiration  of 
a  reactor  operating  license  and  the  types 
of  environment.!]  information  required 
to  be  submitted  or  addressed  in 
connection  with  an  application  for  a 


license  or  license  amendment  to  store 
spent  fuel  at  a  nuclear  power  reactor  or 
at  an  independent  spent  fuel  storage 
installation  after  the  reactor  operating 
license  has  expired.  Accordingly,  these 
amendments  meet  the  eligibility  criteria 
for  categorical  exclusion  set  forth  in  10 
CFR  51.22(c)(3].  Pursuant  to  10  CFR 
51.22(b),  no  environmental  impact 
statement  or  environmental  assessment 
need  be  prepared  m  connection  with  the 
issuance  of  these  amendments. 

Paperwork  Reduction  .^ct  Statement 

This  finaJ  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq  )  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(approval  numbers  3150-0011  and  3150- 
0021). 

Regulatory  Flexibility  Certincalion 

As  required  by  the  Regulator^' 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  are  dominant  in  their 
service  areas  and  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  Part  121 

List  of  Subjects 

W  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention,  incorporation  by  reference. 
Intergovernmental  relations  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  record  keeping 
requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure,  Environmental  impact 
statement,  .Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Reporting 
and  record  keeping  requirements. 

For  the  reasons  set  out  in  the 
Preamble  and  under  the  authority  of  the 
Atomic  Energy  .Act  of  1954.  as  amended 
the  Energy  Reorganization  .Act  of  19''4, 
and  5  U.S.C.  553.  the  NRC  is  adopting 
the  following  amendments  to  10  CFR 
Parts  50  and  51. 
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PART  50— OOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  103.  104.  161.  1H2.  183.  186. 
189.  68  SlRl".  936.  937,  948.  953.  954.  955.  956.  as 
amended,  sei;  234,  83  Stat.  1244.  as  amended 
(42  use.  2133.  2134.  2201.  2232.  2233.  2236. 
2239.  22821:  sees  201.  202.  206.  88  Stat  1242. 
1244.  1246.  as  amended  (42  U.S.C.  5841.  5842. 
.t846|.  unless  otherwise  noted. 

Section  50  7  also  issued  under  Pub.  L.  96- 
601.  sec.  10.  92  Stat.  2951  (42  US  C.  5851). 
Sections  50.57(d).  50.58.  50.91.  and  50.92  also 
issued  under  Pub.  L.  97-415.  96  Stat.  2071. 
2073  (42  U.S.C.  2133.  2239).  Section  50.78  also 
issued  under  seC.  122.  68  Stat.  939  (42  U.S.C. 
2152).  Sections  50.80-50.81  also  issued  under 
see.  184.  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Sections  5aiOO-50.102  also  issued 
under  sec.  188.  68  Stat.  955  (42  U.S.C  2236). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  use  2273).  §§50.10  (a),  (b), 
and  (c).  50  44.  50.46.  50.48.  50.54.  and  50.80(a) 
are  issued  under  sec  161b.  68  stat.  948.  as 
amended  (42  U.S.C.  2201(b)):  §§  50.10  (b)  and 
(c)  and  50.54  are  issued  under  sec.  161i,  68 
Stat  949.  as  amended  (42  U  S.C.  2201(i)):  and 
§§  50.55(e).  50.59<b).  50  70.  .50.71.  50.72.  50.73. 
and  50.78  are  issued  under  sec.  161o,  68  Stat. 
950.  as  amended  (42  U.S.C.  2201(oj) 

2.  In  §  50.54,  a  new  paragraph  (bb)  is 
added  to  read  as  follows: 

§  50.54    Conditions  of  licenses. 

Whether  stated  therein  or  not.  the 
following  shall  be  deemed  conditions  in 
every  license  issued. 

(bb)  For  operating  nuclear  power 
reactors,  the  licensee  shall,  no  later  than 
5  years  before  expiration  of  the  reactor 
operating  license,  submit  written 
notification  to  the  Commission  for  its 
review  and  preliminary  approval  of  the 
program  by  which  the  licensee  intends 
to  manage  and  provide  funding  for  the 
management  of  all  irradiated  fuel  at  the 
reactor  upon  expiration  of  the  reactor 
operating  license  until  title  to  the 
irradiated  fuel  and  possession  of  the  fuel 
is  transferred  to  the  Secretary  of  Energy 
for  its  ultimate  disposal  in  a  repository. 
Fmai  Commission  review  will  be 
undertaken  as  part  of  any  proceeding  for 
continued  licensing  under  Part  50  or  Part 
72.  The  licensee  must  demonstrate  to 
NRC  that  the  elected  actions  will  be 
consistent  with  NRC  requirements  for 
licensed  possession  of  irradiated 
nuclear  fuel  and  that  the  actions  will  be 
implemented  on  a  timely  basis.  Where 
implementation  of  such  actions  require 
NRC  authorizations,  the  licensee  shall 
verify  in  the  notification  that  submittals 
for  such  actions  have  been  or  will  be 
made  to  NRC  and  shall  identify  them.  A 
copy  of  the  notification  shall  be  retained 
by  the  licensee  as  a  record  until 


expiration  of  the  reactor  operating 
license.  The  licensee  shall  notify  the 
NRC  of  any  significant  changes  in  the 
proposed  waste  management  program 
as  described  in  the  initial  notification. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

3.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec  161.  68  Stat.  948,  as 
amended  (42  U.S.C.  2201).  sees.  201,  as 
amended.  202,  88  Stat.  1242,  as  amended,  1244 
(42  U.S.C.  5841.  5842). 

Subpart  A  also  issued  under  .National 
Environmental  Pohcy  Act  of  1969.  sees.  102. 
104,  105,  83  Stat.  8*3^,54.  as  amended  (42 
U.S.C.  4332,  4334.  4335);  and  Pub.  L  95-604. 
Title  II.  92  Stat.  3033-3041.  Section  51.22  also 
Issued  under  sec.  274.  73  Stat.  688.  as 
amended  bv  92  Stat.  3036-3038  (42  U.S.C 
2021), 

4.  A  new  §  51.23  is  added  to  read  as 
follows: 

§  51.23    Temporary  storage  of  spent  fuel 
after  cessation  of  reactor  operation — 
Generic  determination  of  no  significant 
environmental  impact. 

(a)  The  Commission  has  made  a 
generic  determination  that  for  at  least  30 
years  beyond  the  expiration  of  reactor 
operating  licenses  no  significant 
environmental  impacts  will  result  from 
the  storage  of  spent  fuel  in  reactor 
facility  storage  pools  or  independent 
spent  fuel  storage  installations  located 
at  reactor  or  away-from-reactor  sites. 
Further,  the  Commission  believes  there 
is  reasonable  assurance  that  one  or 
more  mined  geologic  repositories  for 
commercial  high-level  radioactive  waste 
and  spent  fuel  will  be  available  by  the 
year  2007-2009.  and  that  sufficient 
repository  capacity  will  be  available 
within  30  years  beyond  expiration  of 
any  reactor  operating  license  to  dispose 
of  commercial  high-level  radioactive 
waste  and  spent  fuel  originating  in  such 
reactor  and  generated  up  to  that  time. 

(b)  Accordingly,  as  provided  in 

§§  51.30(b),  51.53.  51.61.  51.80(b),  51.95 
and  51.97(a),  and  within  the  scope  of  the 
generic  determination  in  paragraph  (a) 
of  this  section,  no  discussion  of  any 
environmental  impact  of  spent  fuel 
storage  in  reactor  facility  storage  pools 
or  independent  spent  fuel  storage 
installations  (ISFSI)  for  the  period 
following  the  term  of  the  reactor 
operating  license  or  amendment  or 
initial  ISFSI  license  or  amendment  for 
which  application  is  made,  is  required  in 
any  environmental  report, 
environmental  impact  statement, 
environmental  assessment  or  other 
analysis  prepared  in  connection  with  the 


issuance  or  amendment  of  an  operating 
license  for  a  nuclear  reactor  or  in 
connection  with  the  issuance  of  an 
initial  license  for  storage  of  spent  fuel  at 
an  ISFSI,  or  any  amendment  thereto. 
(c)  This  section  does  no»  alter  any 
requirements  to  consider  the 
environmental  impacts  of  spent  fuel 
storage  during  the  term  of  a  reactor 
operating  license  or  a  license  for  an 
ISFSI  in  a  licensing  proceeding. 

5.  In  §  51.30,  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  51.30    Environmental  assessment. 

***** 

(b)  Unless  otherwise  determined  by 
the  Commission,  an  environmental 
assessment  will  not  include  discussion 
of  any  aspect  of  the  storage  of  spent  fuel 
within  the  scope  of  the  generic 
determination  in  §  51.23(a)  and  in 
accordance  with  the  provisions  of 
§  51.23(b). 

6.  Section  51.53  is  revised  to  read  as 

follows: 

§51.53    Supplement  to  Environmental 
Report. 

(a)  Operating  license  stage.  Each 
applicant  for  a  license  or  for  renewal  of 
a  license  to  operate  a  production  or 
utilization  facility  covered  by  §  51.20 
shall  submit  with  its  application  the 
number  of  copies,  as  specified  in  §  51.55, 
of  a  separate  document,  entitled 
"Supplement  to  Applicant's 
Environmental  Report — Operating 
License  Stage."  which  will  update 
"Applicant's  Environmental  Report — 
Construction  Permit  Stage."  Unless  the 
applicant  requests  the  renewal  of  an 
operating  license  or  unless  otherwise 
required  by  the  Commission,  the 
applicant  for  an  operating  license  for  a 
nuclear  power  reactor  shall  submit  this 
report  only  in  connection  with  the  first 
licensing  action  authorizing  full  power 
operation.  In  this  report,  the  applicant 
shall  discuss  the  same  matters 
described  in  §§  51.45,  51.51  and  51.52. 
but  only  to  the  extent  that  they  differ 
from  those  discussed  or  reflect  new 
information  in  addition  to  that  discussed 
in  the  final  environmental  impact 
statement  prepared  by  the  Commission 
in  connection  with  the  construction 
permit.  Unless  otherwise  required  by  the 
Commission,  no  discussion  of  need  for 
power  or  alternative  energy  sources  or 
alternative  sites  for  the  facility  or  of  any 
aspect  of  the  storage  of  spent  fuel  for  the 
facility  within  the  scope  of  the  generic 
determination  in  §  51.23(a)  and  in 
accordance  with  |  51.23(b)  is  required  in 
this  repoi^.  The  "Supplement  to 
Applicant's  Environment  Report — 
Operating  License  Stage"  may 
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incorporate  by  reference  any 
information  contained  in  the 
"Applicant's  Environmentdl  Report — 
Construction  Permit  Stage,"  final 
environmental  impact  statement  or 
record  of  decision  previously  prepared 
in  connection  with  the  construction 
permit. 

(b)  Posl  operating  license  stage.  Each 
applicant  for  a  license  or  license 
amendment  to  store  spent  fuel  at  a 
nuclear  power  reactor  after  expiration  of 
the  operating  license  for  the  nuclear 
power  reactor  shall  submit  with  its 
application  the  number  of  copies,  as 
specified  in  §  51.55,  of  a  separate 
document,  entitled  "Supplement  to 
Applicant's  Environmental  Report — Post 
Operating  License  Stage."  Unless 
otherwise  required  by  the  Commission, 
in  accordance  with  the  generic 
determination  in  §  51.23(a)  and  the 
provisions  in  §  51.23(b).  the  applicant 
shall  only  address  the  environmental 
impact  of  spent  fuel  storage  for  the  term 
of  the  license  applied  for.  The 
"Supplement  to  Applicants 
Environmental  Report — Post  Operating 
License  Stage  "  may  incorporate  by 
reference  any  information  contained  in 
"Applicant's  Environmental  Report — 
Construction  Permit  Stage," 
"Supplement  to  Applicant's 
Environmental  Report — Operating 
License  Stage,"  final  environmental 
impact  statement,  supplement  to  final 
environmental  impact  statement  or 
records  of  decision  previously  prepared 
in  connection  with  the  construction 
permit  or  operating  license. 

7.  Section  51.61  is  revised  to  read  as 
follows: 

§  51.61     Environmental  report- 
Independent  spent  fuel  storage  installation 
(ISFSI)  license. 

Each  applicant  for  issuance  of  a 
license  for  storage  of  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  pursuant  to  Part  72 
of  this  chapter  shall  submit  with  its 
application  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  the 
number  of  copies,  as  specified  in  §  51.66 
of  a  separate  document,  entitled 
"Applicant's  Environmental  Report — 
ISFSI  License."  The  environmental 
report  shall  contain  the  information 
specified  in  §  51.45  and  shdU  address 
the  Siting  evaluation  factors  contained 
in  Subpart  E  of  Part  72  of  this  chapter. 
Unless  otherwise  required  by  the 
Commission,  in  accordance  with  the 
generic  determination  in  §  51.23(a)  and 


the  provisions  uf  §  51,23[b|,  no 
discussion  of  the  environmental  i.T.pact 
of  the  storage  of  spent  fuel  at  an  ISFSI 
beyond  the  term  of  the  license  or 
amendment  applied  for  is  required  in  an 
environmental  report  subm.itted  by  an 
applicant  for  an  initial  license  for 
storage  of  spent  fuel  in  an  ISFSI.  or  any 
amendment  thereto. 

8.  Section  51.80  is  revised  to  read  as 
follows: 

§51.80     Draft  environmental  Impact 
statement— Material  license. 

(a)  The  N'RC  staff  will  either  prepare  a 
draft  environmental  impact  statement  or 
as  provided  in  §  51.92,  a  supplement  to  a 
final  environmental  impact  statement 
for  each  type  of  action  identified  in 

§  51.20(b)  (7)-(l2).  Except  as  the  context 
may  otherwise  require,  procedures  and 
measures  similar  to  those  described  in 
§§  51.70.  51.71.  51.72  and  51.73  will  be 
followed. 

(b)  Independent  spent  fuel  storage 
installation  flSFSll.  Unless  otherwise 
determined  by  the  Commission,  and  in 
accordance  with  the  gpneric 
determination  in  §  51.23(a)  and  the 
provisions  of  §  51.23(b).  a  draft 
environmental  impact  statement  on  the 
issuance  of  an  initial  license  for  storage 
of  spent  fuel  at  an  independent  spent 
fuel  storage  installation  (ISFSI)  or  any 
amendment  thereto,  will  address 
environmental  impacts  of  spent  fuel 
storage  only  for  the  term  of  the  license 
or  amendment  applied  for. 

9.  Section  51  95  is  revised  to  read  as 

follows: 

§  51.95    Supplement  to  final  environmental 
Impact  statement 

(a)  Operating  license  stage.  In 
connection  with  the  issuance  of  an 
operating  license  for  a  production  or 
utilization  facility,  the  N'RC  staff  will 
prepare  a  supplement  to  the  final 
environmental  impact  statement  on  the 
construction  permit  for  that  facility. 
which  will  update  the  prior 
environmental  review.  The  supplement 
may  incorporate  by  reference  any 
information  contained  in  the  final 
environmental  impact  statement  or  in 
the  record  of  decision  prepared  in 
connection  with  the  construction  permit 
for  that  facility.  The  supplement  will 
include  a  request  for  comments  as 
provided  in  §  51.73,  The  supplement  will 
only  cover  matters  which  differ  from,  or 
which  reflect  significant  new 
information  concerning  matters 
discussed  in  the  final  environmental 


impact  statement.  Unless  otherwise 
determined  by  the  Commission,  a 
supplement  on  the  operation  of  a 
nuclear  power  reactor  will  not  include 
discussion  of  need  for  power  or 
alternative  energy  sources  or  alternative 
sites  or  of  any  aspect  of  the  storage  of 
spent  fuel  for  the  nuclear  power  reactor 
within  the  scope  of  the  generic 
determination  in  §  51  23(d)  and  in 
accordance  with  §  51.23fb),  and  will 
only  be  prepared  in  connection  with  the 
first  licensing  action  authorizing  full 
power  operation. 

(b)  Post  operating  license  stage.  In 
connection  with  the  issuance, 
amendment  or  renewal  of  a  license  to 
store  spent  fuel  at  a  nuclear  power 
reactor  after  expiration  of  the  operating 
license  for  the  nuclear  power  reactor, 
the  N'RC  staff  will  prepare  a 
supplemental  environmental  impact 
statement  for  the  post  operating  license 
stage  or  an  environmental  assessment. 
as  appropriate,  which  will  update  the 
prior  environmental  review.  The 
supplement  or  assessment  may 
incorporate  by  reference  any 
information  contained  in  the  final 
environmental  impact  statement,  the 
supplement  to  the  final  environmental 
impact  statement — operating  license 
stage,  or  in  the  records  of  decision 
prepared  in  connection  with  the 
construction  permit  or  the  operating 
license  for  that  facility.  The  supplement 
will  include  a  request  for  comments  as 
provided  in  §  51.73,  Unless  otherwise 
required  by  the  Commission,  in 
accordance  with  the  generic 
determination  in  §  51, 23(a)  and  the 
provisioins  of  §  51, 23(b)  a  supplemental 
environmental  impact  statement  for  the 
post  operating  licence  stage  or  an 
environmental  assessment  as 
appropriate,  will  address  the 
environmental  impacts  of  spent  fuel 
storage  only  for  the  term  of  the  license, 
license  amendment  or  liLense  renewal 
applied  for. 

10  A  new  §  51.97  is  added  to  read  as 
follows: 


§51.97    Final  environmental  Impact 
statement— Materials  license. 

(a)  Independent  spent  fuel  storage 

installation  (ISFSli  I'nless  otherwise 
determined  by  the  Commission,  and  in 
accordance  with  the  generic 
determination  in  §  51.23(a)  and  the 


r 
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provisions  of  §  51.23(b).  a  final 
environmental  impact  statement  on  the 
issuance  of  an  initial  license  for  the 
storage  of  spent  fuel  at  an  independent 
spent  fuel  storage  installation  ilSFSl)  or 
any  amendment  thereto,  will  address 
environmental  impacts  of  spent  fuel 
storage  only  for  the  term  of  the  license 
or  amendment  applied  for. 
(b) (Reserved) 

Dated  at  Washinglon.  D  C   this  22nd  day  of 
.Au«ust,  1984. 

For  the  .\uclear  ReguJHtory  Commission. 
Samuel  |.  Chilk, 
St'crciiirv  o'  the  Commission. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 

(Docket  No.  76N-0308I 

Diagnostic  X-Ray  Systems  and  Their 
Major  Components;  Amendments  to 
Performance  Standard 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major  components 
by  revising  and  adding  requirements 
concerning  computed  tomography  x-ray 
(CT)  systems.  CT  systems  are  new 
medical  diagnostic  tools  whose  use  in 
the  United  States  has  grown 
significantly  in  recent  years.  Because  CT 
systems  have  many  performance 
features  that  are  unlike  conventional  x- 
ray  systems,  the  current  performance 
standard  for  diagnostic  x-ray  systems  is 
not  entirely  appropriate  for  CT  systems. 
The  amendments  to  the  standard 
address  the  special  characteristics  of  CT 
systems. 

EFFECTIVE  DATE:  September  3, 1985, 
except  for  §  1020.30(a),  (b)(36)(iiiHv). 
(58j-(62),  (h)(3)(viHviii),  and  (n); 
§§  1020.31  and  1020.32  (introductory 
texts):  §  1020.33(a),  (b)  and  (c)(2);  and 
§  1020.33(c)(1)  as  it  affects 
§  1020.33(c)(2),  all  of  which  are  effective 
.November  29, 1984.  For  additional 
information  concerning  these  effective 
dates,  see  paragraphs  76  and  78  in  the 
preamble  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Sheehan,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-^143-^874. 
SUPPLEMEHTARY  INFORMATION:  In  the 
Federal  Register  of  October  31. 1980  (45 
FR  72204],  FDA  proposed  to  amend  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major  components 
(21  CFR  1020.30, 1020.31,  and  1020.32) 
(diagnostic  x-ray  equipment  standard) 
by  revising  the  current  diagnostic  x-ray 
equipment  standard  and  by  adding  new 
requirements  in  21  CFR  1020.33 
concerning  CT  systems. 

When  the  diagnostic  x-ray  equipment 
standard  was  originally  established.  CT 
systems  were  only  in  the  developmental 
stage  and  were  not  in  routine  clinical 
use  in  the  United  States.  For  this  reason, 
FDA  did  not  include  in  the  standard  any 
special  provisions  for  CT  systems.  The 
agency  has  evaluated  the  standard  as  it 


relates  to  CT  systems,  has  considered 
the  comments  on  the  October  31, 1980 
proposal,  and  has  concluded  that, 
because  of  the  special  characteristics  of 
CT  systems,  there  are  several  areas  in 
which  the  current  diagnostic  x-ray 
equipment  standard  is  inadequate  or 
inappropriate  for  proper  control  of  CT 
systems.  Therefore,  the  agency  is 
amending  the  performance  standard  to 
address  the  radiation  safety  aspects  of 
CT  systems. 

Interested  persons  were  given  until 
December  30, 1980.  to  comment  on  the 
proposal.  In  the  Federal  Register  of 
January  2. 1981  (46  FR  111 ),  the  agency 
extended  the  comment  period  to  January 
29, 1981.  FDA  received  20  comments 
from  interested  persons,  including 
individuals,  manufacturers,  a  medical 
professional  society,  an  industry 
association,  and  a  regulatory  agency.  A 
summary  of  the  substantive  comments 
and  FDA's  responses  are  discussed 
below. 

General  Comments 

1.  One  comment  commends  the 
agency  on  setting  a  standard  in  a 
difficult  area.  The  comment  states  that 
providing  performance  information 
about  CT  systems  will  make  it  possible 
for  purchasers  of  CT  equipment  to  relate 
image  quality  to  radiation  dose  and  to 
make  more  intelligent  decisions 
regarding  use  of  the  equipment.  Three 
comments  disagree  with  the  proposal, 
pointing  to  the  inconsistency  of  the 
proposed  requirements  for  CT 
equipment  as  compared  to  the 
requirements  for  conventional  x-ray 
equipment.  These  comments  argue  that 
manufacturers  of  CT  systems  should  not 
be  required  to  provide  imaging 
performance  documentation  when 
fluoroscopic  and  cineradiographic 
manufacturers  are  not  required  to  do  so, 
even  though  fluoroscopic  and 
cmeradiographic  equipment  can  deliver 
a  greater  radiation  dose  to  the  patient 
than  can  CT  equipment. 

The  agency  acknowledges  that  the 
approach  taken  in  this  final  rule  differs 
from  that  taken  in  the  diagnostic  x-ray 
equipment  standard  for  conventional  x- 
ray  equipment.  However.  CT  systems 
are  a  new  type  of  x-ray  system".  Thus. 
new  approaches  are  necessary  to 
develop  appropriate  controls  that  will 
protect  the  public  health  without  unduly 
constraining  a  developing,  dynamic 
technology.  The  agency  believes  that  the 
most  effective  means  to  assure  the  safe 
and  effective  use  of  CT  systems  without 
limiting  technological  advances  in  the 
field  is  to  require  disclosure  to  users  of 
information  regarding  performance  of 
the  system  rather  than  to  use  an 
approach  that  exclusively  relies  on 


performance  requirements  (which 
approach  currently  characterizes  the 
performance  standard  for  conventional 
x-ray  systems). 

Fluoroscopic  systems  are  controlled 
by  requirements  on  x-ray  field  size  and 
alignment  and  by  limits  on  exposure 
rates  contained  in  the  performance 
standard  or  dictated  by  the  image 
receptor  system  used.  These  limits  were 
established  ba.sed  on  experience  and 
apply  to  systems  that  are  essentially 
similar  in  design  and  operation. 
However,  exposure  limits  for  CT 
systems  do  not  now  exist,  and  it  appears 
impracticable  at  this  time  to  establish 
such  limits  due  to  the  evolving 
technology  associated  with  CT  systems. 
In  addition,  the  images  produced  by  CT 
systems  appear  to  improve  with 
increasing  system  radiation  output.  FDA 
concludes  that  CT  users  need  to  be 
provided  information  on  the  radiation 
dose  delivered  by  a  CT  system  as  a 
function  of  operating  conditions  so  that 
they  may  make  appropriate  choices  of 
standard  or  special  operating  conditions 
for  each  system. 

Users  of  CT  systems  need  dose 
information  to  inform  them  of  the 
radiation  doses  associated  with  various 
scanning  techniques.  The  doses  to  which 
patients  are  exposed  from  computed 
tomography  procedures  are  not  easily 
measured,  and  many  purchasers  are  not 
equipped  to  make  the  measurements 
necessary  to  characterize  the  dose 
distributions  resulting  from  computed 
tomography.  The  information  that  this 
rule  requires  that  CT  system 
manufacturers  furnish  to  purchasers  and 
users  will  most  efficiently  meet  the  need 
created  by  purchasers'  and  users' 
inability  to  make  such  measurements. 

Also,  information  on  the  imaging 
performance  of  CT  systems  is  needed  to 
assure  that  the  dose  information 
provided  for  a  standard  technique  or 
suggested  operating  technique  is 
meaningful.  To  require  manufacturers  to 
provide  dose  information,  without 
requiring  them  also  to  provide  imaging 
performance  information  for  the  same 
conditions  of  operation,  could  result  in 
the  selection  of  the  standard  technique 
for  the  information  required  by 
§  1020.,33(c).  which  would  produce  the 
appearance  of  low  dose  but  would  not 
provide  imaging  performance 
satisfactory  for  clinical  procedures. 

FDA  believes  that  requiring 
manufacturers  to  provide  dose  and 
imaging  performance  information  is  the 
least  burdensome  effective  approach  to 
promoting  the  safe  use  of  CT  systems. 
Many  manufacturers  currently  provide 
this  type  of  information  to  interested 
persons  but  do  so  by  various  means. 
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This  final  rule  standardizes  the  form  and 
manner  by  which  this  information  is 
presented.  Although  these  amendments 
establish  some  performance 
requirements  of  the  type  that 
characterize  conventional  x-ray 
systems.  FDA  believes  that  greater 
reliance  on  standards  of  performance 
could  unnecessarily  restrict  the  design 
of  new  CT  systems  or  require  redesign 
of  current  models.  Therefore,  the  agency 
concludes  that  the  information  approach 
should  be  emphasized. 

2.  Two  comments  urge  FDA  especially 
to  consider  the  impact  of  the  proposed 
amendments  on  users  and  the  States. 
However,  the  comments  do  not  specify 
the  type  of  special  consideration 
desired. 

FDA  advises  that  State  radiation 
control  officials  were  provided  early 
drafts  of  the  proposed  amendments  and 
were  urged  to  comment  on  the  proposal. 
No  adverse  comments  or  requests  for 
special  consideration  were  received 
from  State  agencies.  The  labeling  and 
user  information  requirements 
established  in  the  final  rule  are  intended 
to  provide  users  of  CT  systems  with 
essential  information,  while  equipment 
features  to  be  included  on  any  CT 
system  are  intended  to  provide  radiation 
protection.  FDA  recognizes,  however, 
that  many  of  the  new  requirements  are 
not  amenable  to  verification  by  State 
radiation  control  personnel  during 
routine  compliance  inspections.  Thus, 
the  agency  is  developing  an  appropriate 
compliance  testing  plan  and 
methodology  (see  also  paragraph  44  in 
this  preamble  for  a  related  comment). 

3.  One  comment  states  that  CT 
systems  are  among  the  most  dangerous 
and  least  effectively  used  radiological 
technologies  in  common  medical  use. 
The  comment  points  out  that  FDA  does 
not  have  the  authority  to  control 
equipment  use  and  argues  that  such 
control  IS  needed  to  solve  the  problem 
The  comment  also  suggests  that,  by 
amending  the  diagnostic  x-ray 
equipment  standard  as  proposed,  FDA 
would  facilitate  the  acquisition  and 
misuse  of  CT  systems.  The  comment 
contends  that,  in  many  procedures  the 
radiation  dose  delivered  by  CT  systems 
is  of  the  same  order  of  magnitude  as  the 
doubling  does  for  leukemia;  thus.  FDA's 
action  would  help  to  produce  a  major 
epidemic  of  radiation-induced  leukemia, 
cancers,  and  other  diseases  in  the  next 
20  years. 

The  agency  does  not  agree  that  these 
amendments  will  facilitate  the 
acquisition  and  misuse  of  CT  systems. 
An  informed  user  is  less  likely  to  misuse 
a  CT  system  than  a  user  lacking  the 
information  that  the  standard  will 
provide.  The  amendments  should 


increase  user  awareness  of  the  does 
delivered  by  CT  systems.  Also,  the 
comment's  statement  regarding  the 
safety  and  the  effective  use  of  computed 
tomography  is  not  substantiated  by 
scientific  data.  On  the  contrary, 
organizations  such  as  the  American 
College  of  Radiology  have  concluded 
that  the  diagnostic  effectiveness  of 
computed  tomography  is  no  longer  in 
question.  The  comment's  evaluation  of 
computed  tomography  risk  {based  on  5 
rem  as  the  doubling  dose  for  leukemia) 
has  not  been  supported  by  valid 
scientific  evidence.  Further,  the  support 
cited  for  the  comment's  contention  is 
replete  with  news  release  items  and 
unpublished  reports.  The  few  published 
reports  quoted  represent  the  opinion  and 
analysis  of  a  small  minority  of 
scientists. 

Risk  from  the  use  of  computed 
tomography  needs  to  be  evaluated 
against  its  considerable  and  well- 
established  benefits.  The  provisions  that 
this  final  rule  establish  only  deal  with 
safety  and  technical  effectiveness  of  CT 
systems,  which  is  all  that  a  performance 
standard  can  address.  The  standard  is 
aimed  at  assuring  the  CT  systems  will 
perform  as  the  manufacturers  claim  and 
that  patients  of.  and  nonpatients  near, 
such  systems  are  protected  by 
minimizing  the  possibility  of  accidental 
exposure  and  limiting  stray  radiation. 
The  required  dose  information  (as 
measured  in  phantoms)  helps  to  assure 
technical  effectiveness  of  such  systems. 
These  features  indeed  address  the 
concerns  voiced  by  the  comment. 

The  agency  will  continue  monitoring 
scientific  data  on  the  risk  of  ionizing 
radiation  associated  with  diagnostic 
radiology  as  such  data  become 
available.  FDA  also  will  continue  its 
programs  designed  to  encourage 
reduction  of  radiation  doses  while 
maintaining  or  increasing  the  quality 
and  effectiveness  of  diagnostic 
radiology  in  general,  including  radiation 
produced  by  CT  systems.  However,  the 
agency  concludes  that  the  comment  has 
not  presented  sufficient  grounds  to 
warrant  a  change  m  the  final  rule. 

4.  One  comment  argues  that  the 
proposed  amendments  would 
substantially  increase  the  cost  of 
computed  tomography  equipment  with  a 
yield  in  benefit  that  is  at  least  unclear. 

FDA  does  not  agree  with  this 
comment,  which  was  not  supported  by 
any  data.  The  comment  did  not  provide 
any  information  as  to  which 
requirements  would  add  significant 
costs,  nor  did  it  object  to  the  agency's 
assessment  of  the  economic  impact  of 
the  proposed  rule,  which  assessment 
was  included  in  the  administrative  file 
on  the  proposal  and  available  for  public 


review.  Although  the  benefits  of  the 
amendments  cannot  be  quantified 
precisely,  many  of  the  requirements 
implement  basic  radiation  safety    . 
principles.  Considering  the  risks  and 
benefits,  the  estimated  costs  of  the 
amendments  are  small.  The  threshold 
assessment  supporting  these 
conclusions  is  on  file  in  FDA's  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  is  available  for  public  review 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  rejects  the 
comment  as  speculative. 

5.  One  comment  indicates  that  the 
degree  of  verification  specified 
completely  ignores  the  customary 
pattern  of  CT  system  scaruiingin  which 
the  radiologist  participates  in  image 
production  and  can  identify  problems 
and  make  adjustments  as  he  or  she 

,  proceeds  with  an  examination. 
FDA  believes  that,  rather  than 
ignoring  the  crucial  role  of  radiologists, 
the  amendments  provide  radiologists 
with  information  to  assist  them  in  the 
optimal  use  of  CT  systems  rather  than 
placing  design  constrains  on  the 
equipment  itself.  The  agency  disagrees 
with  the  commenL 

6.  One  comment  states  that  FDA 
should  require  manufacturers  to  supply 
with  CT  systems  a  list  of  all 
documentation  and  software  available 
for  hardware/software  diagnosis. 
According  to  the  comment,  this 
information  would  allow  a  greater 
degree  of  quality  assurance  on  the 
various  systems. 

The  suggested  information  does  not 
relate  directly  to  the  radiation  safety 
performance  of  CT  systems.  Also,  all 
such  information  and  documentation 
would  not  be  appropriate  for  every  user 
of  a  CT  system.  Further.  FDA  believes 
that  availability  of  information 
regarding  software  available  for 
hardware/software  diagnosis  would  be 
more  appropriately  a  matter  for 
negotiation  between  the  vendor  and 
purchaser  during  the  procurement 
process.  FDA  also  believes  that  the 
quality  assurance  provisions  of  the 
amendments  are  adequate  to  address 
the  minimum  needs  of  all  users  and  that 
it  would  be  inappropriate  to  include  the 
suggested  provision  in  the  final  rule. 

7.  One  comment  states  that  FDA 
should  require  that  CT  systems  have  the 
capability  to  determine  the  area  of  any 
region  of  interest  (ROI)  in  a  tomogram. 
The  comment  argues  that  this  capability 
is  an  important  feature  in  a  CT  system, 
with  many  clinical  apphcations.  and 
manufacturers  should  be  required  to 
provide  a  method  to  calculate  and 
display  ROI  areas.  According  to  the 
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comment,  manufacturers  should  also  be 
required  to  specify  in  the  operators' 
manual  the  accuracy  with  which  ROI 
areas  may  be  determined. 

FDA  acknowledges  that  a  display  of 
ROI  areas  may  be  a  useful  feature  in 
many  clinical  situations,  but  the  agency 
concludes  that  such  information  is  not 
radiation-safety  related.  Thus,  it  would 
not  be  appropriate  for  FDA  to  establish 
any  such  requirement  in  a  performance 
standard  issued  under  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968.  The  agency  declines  to  add  such  a 
requirement  to  the  standard. 

General  Definitions 

8.  One  comment  notes  that, 
throughout  the  proposed  regulations, 
"scan"  (proposed  §  1020.30(b)(59))  and 
"scan  sequence"  (proposed 

§  1020.33(b)(14))  appear  to  refer  to 
different  things,  but  the  definitions  do 
not  clearly  delineate  the  difference.  The 
comment  suggests  that  FDA  restrict  the 
definition  of  "scan"  to  a  single 
tomogram  and  that  FDA  define  "scan" 
as  "the  process  of  collecting  the  x-ray 
transmission  data  which  is  necessary  to 
produce  a  single  tomogram.  However,  a 
multiple  tomogram  unit  collects  data  for 
two  or  more  tomograms  simultaneously 
(i.e..  in  a  single  scan)." 

FDA  advises  that  it  intended  the  term 
"scan"  to  refer  to  the  process  of 
obtaining  x-ray  transmission  data  to 
construct  an  image  or  tomogram 
whereas  "scan  sequence"  refers  to  a 
series  of  scans  conducted  under 
preselected  conditions  of  operation.  To 
make  clear  its  intent.  FDA  has  revised 
§  1020.3O(b)(59)  in  the  final  rule  to  define 
"scan"  as  "the  complete  process  of 
collecting  x-ray  transmission  data  for 
the  production  of  a  tomogram.  Data  may 
be  collected  simultaneously  during  a 
single  scan  for  the  production  of  one  or 
more  tomograms."  (See  also  paragraph 
32  in  this  preamble  for  a  discussion  of 
the  revised  definition  of  "scan 
sequence.") 

9.  One  comment  on  the  proposed 
definition  of  "tomogram" 

(§  1020.3O(b)(61))  suggests  that  the  word 
"depiction"  be  replaced  by  the  word 
"mapping"  to  add  to  the  specificity  of 
the  term  "tomogram." 

FDA  notes  that  "mapping"  is  a 
mathematical  term  having  a  meaning 
that  is  not  appropriate  to  describe  a 
tomogram  obtained  with  conventional 
tomographic  equipment.  The  definition 
of  "tomogram"  is  intended  to  be  a 
general  definition,  not  restricted  to 
tomograms  obtained  from  CT  systems. 
Therefore,  no  change  is  necessary. 

10.  One  comment  disagrees  with  the 
agency's  rationale  for  using  the  term 
"tomogram  "  to  represent  the  output  of  a 


CT  system.  The  comment  argues  that  the 
term  "slice  "  has  been  in  common  usage 
within  the  industry  for  several  years  and 
that  use  of  the  term  "slice"  to  represent 
output  of  a  CT  system  is  preferable. 

FDA  notes  that  the  term  "slice,"  as 
commonly  used  by  industry,  refers  to 
the  portion  of  the  body  that  is  scanned 
for  the  production  of  a  computed 
tomography  image.  In  contrast,  the  term 
"tomogram"  refers  to  the  depiction  of 
the  x-ray  attentuation  properties  of  a 
section  through  a  body.  The  two 
representations  are  not  the  same. 
"Tomographic  plane,"  however,  as 
defined  in  §  1020.33(b)(17)  of  this  final 
rule,  is  analogous  to  the  term  "slice." 
Even  if  the  term  "slice"  may  commonly 
be  used  to  represent  output  of  a  CT 
system,  the  term  "slice"  does  not  lend 
itself  to  a  precise  definition,  nor  does  it 
fo-m  an  adequate  framework  for 
constructing  mandatory  requirements 
(see  45  FR  72206).  The  definitions 
recommended  by  a  working  group  of  the 
International  Commission  on  Radiation 
Units  and  Measurements  (ICRU) 
specifically  include  definitions  of  the 
terms  "tomographic  section"  and 
"tomographic  plane."  They  do  not, 
however,  include  a  definition  of  the  term 
"slice."  The  nomenclature  proposed  by 
ICRU  is  consistent  with  this  final  rule. 
Therefore,  the  agency  concludes  that  no 
change  in  the  definition  of  "tomogram" 
is  necessary.   . 

Applicability  ' 

11.  FDA  has  determined  that  proposed 
§  1020.33(a)  did  not  clearly  express  the 
agency's  intent  with  respect  to  new, 
remanufactured,  or  reassembled  CT 
systems.  The  manufacturing  process 
includes  actions  or  activities,  such  as 
refurbishing  or  remanufacturing,  to 
upgrade  an  electronic  product  by 
providing  new  features  or  capabilities 
that  were  not  part  of  the  original  design. 
The  agency  believes  that  strict 
adherence  to  this  principle  may  be 
inappropriate  for  CT  systems  and,  on  its 
own  initiative,  has  revised  §  1020.33(a) 
in  the  final  rule  to  make  clear  that  the 
rule  applies  to  newly  manufactured  and 
to  "remanufactured"  CT  systems  as 
defined  in  new  §  1020.33(bj(13).  FDA 
advises  that  a  remanufactured  CT 
system  is  any  system  which  is  modified 
such  that  the  resulting  radiation  dose 
and  imaging  performance  of  the  system 
become  substantially  equivalent  to  any 
CT  system  manufactured  by  the  original 
manufacturer  after  the  effective  date  of 
these  amendments.  Thus,  when  any  CT 
system  previously  certified  under 
§  1020.31  or  §  1020.32  is  so  modified,  it  is 
considered  to  be  remanufactured,  and 
the  modified  system  becomes  subject  to 
the  requirements  of  §  1020.33.  This 


policy  will  assure  that  a  user  who 
receives  any  substantially  modified  CT 
system  will  be  provided  appropriate 
information  regarding  the  system  and 
that  such  system  will  include  the 
performance  features  required  by 
§  1020.33. 

FDA  recognizes  that  subjecting  used 
CT  systems  to  the  same  requirements 
that  apply  to  new  ones  could  add  to  the 
cost  of  used  CT  systems.  However, 
purchasers  of  used  CT  systems  have  the 
same  need  for  information  concerning 
dose  and  imaging  performance  and  for 
the  performance  required  by  §  1020.33 
as  do  purchasers  of  new  CT  systems. 
The  user  benefits  from  these  required 
features,  such  as  accurate  scan 
increment  and  indication  of  the 
tomographic  plane  for  a  CT  system, 
justify  the  expected  costs  of  bringing 
used  systems  into  compliance  with 
§  1020.33.  The  agency  intends  to 
evaluate  the  need  to  expand  the 
applicability  clause  of  §  1020.33  to 
include  any  CT  system  manufactured 
prior  to  the  effective  date  and  sold  and 
subsequently  reassembled.  At  the 
present  time,  however,  these  systems 
will  not  require  certification  of 
compliance  with  §  1020.33  unless  they 
meet  the  definition  of  a  "remanufactured 
system." 

To  maintain  consistency,  the 
applicability  paragraph  of  §  1020.30  also 
has  been  revised  and  renumbered. 

12.  Two  comments  on  §  1020.33(a) 
state  that  §§  1020.31  and  1020.32  should 
be  revised  to  exclude  CT  systems  from 
the  provisions  of  the  diagnostic  x-ray 
standard  applicable  to  radiographic  and 
fluroscopic  equipment  because  many  CT 
systems  produce  digital  radiographic 
images  that  are  used  to  locate  precisely 
internal  anatomical  landmarks  to  enable 
patients  to  be  positioned  accurately  for 
CT  scanning.  The  comments  argue  that 
the  amendments,  as  proposed,  do  not 
recognize  such  radiographic 
"localization"  procedures  and  that  it  is 
not  clear  whether  the  provisions  of 
§  1020.31  or  §  1020.32  would  apply  to 
such  an  imaging  mode. 

FDA  agrees  that  CT  systems  should 
be  excluded  from  the  requirements  of 
§§1020.31  and  1020.32.  and  the 
introductory  paragraphs  of  these 
sections  of  the  final  rule  have  been 
modified  accordingly.  FDA  recognizes 
that  many  CT  systems  can  operate  in  a 
mode  which  does  not  produce  a 
computed  tomogram.  For  example,  many 
systems  operate  in  a  mode  that  has  been 
termed  "digital  radiography"  or 
"scanned  projection  radiography."  and 
produce  an  image  analogous  to 
conventional  projection  radiography. 
The  agency  did  not  intend  to  address 
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this  feature  of  CT  systems  nor  are  any  of 
the  requirements  established  by  this  rule 
directed  to  such  feature.  The  provisions 
estabUshed  by  new  §  1020.33  apply  only 
to  the  computed  tomography  mode  of 
operation. 

FDA  did  not  receive  any  suggestions 
for  controls  on  the  scanned  projection 
radiography  mode  of  operation,  and  the 
agency  is  not  aware  of  specific  adverse 
experiences  associated  with  this  mode 
of  operation  that  would  necessitate 
controls  not  currently  incorporated  into 
such  systems.  In  view  of  the  continuing 
development  of  this  feature  on  some  CT 
systems  involving  special  techniques 
such  as  dual  energy  projection  scanning, 
the  agency  has  not  proposed 
requirements  at  this  time. 

X-ray  systems  that  are  not  CT 
systems  but  that  provide  digital  imaging 
capability  continue  to  be  subject  to 
§  1020.31  or  §  1020.32.  The  agency  is 
continuing  to  assess  developments  in 
the  areas  generally  referred  to  as  digital 
radiography  or  digital  fluoroscopy  and 
will  address  these  areas  should  the  need 
for  additional  controls  be  demonstrated. 

CT  System  Definitions 

13.  One  comment  on  §  1020.33fb)(l), 
the  definition  of  "computed  tomography 
dose  index  (CTDI),"  suggests  that  FDA 
make  clear  that  the  CTDI  applies  to  a 
single  scan.  Two  other  comments 
observe  that  the  definition  as  written 
applies  to  single  tomogram  systems 
only.  Another  comment  indicates  that, 
for  a  multiple  tomogram  system,  it  is  not 
clear  to  which  tomographic  plane  the 
dose  profile  should  be  referenced. 

The  proposed  definition  of  CTDI 
would  have  applied  to  systems 
producing  a  single  tomogram  in  a  scan. 
FDA  has  modified  the  definition  ofCTDI 
(final  §  1020.33(b)(1))  to  allow  for 
multiple  tomogram  systems.  The  CTDI 
concept  is  applicable  to  multiple 
tomogram  systems  to  describe  the 
average  dose  resulting  from  a  series  of 
scans  where  the  individual  tomographic 
sections  imaged  during  the  scan  are 
adjacent  and  the  increment  between 
scans.is  the  product  of  the  number  of 
tomograms  produced  in  a  single  scan  (n) 
and  the  nominal  tomographic  section 
thickness  (T).  When  the  increment 
between  scans  is  other  than  nT,  the 
denominator  of  the  expression  for  the 
CTDI  has  to  be  modified  to  correspond 
to  the  magnitude  of  the  scan  increment. 

For  multiple  tomogram  systems,  the 
dose  profile  is  obtained  simultaneously 
for  all  tomographic  sections  in  a  scan. 
Thus,  a  dose  profile  is  associated  with 
the  scan  rather  than  an  individual 
tomogram  or  toniographic  plane.  The 
planes  of  the  ind'vidual  tomograms  are 
assumed  to  be  perpendicular  to  the  axis 


about  which  the  x-ray  tube  revolves. 
Based  on  these  considerations  and  those 
discussed  m  paragraph  14  of  this 
preamble,  FDA  has  revised 
§  1020.33(b)(1)  to  define  CTDI  as:  the 
integral  of  the  dose  profile  along  a  line 
perpendicular  to  the  tomographic  plane 
divided  by  the  product  of  the  nominal 
tomographic  section  thickness  and  the 
number  of  tomograms  produced  in  a 
single  scan;  that  is: 

+  7T 

aOI  =  ^   /     D  (z)  dz 

-7T 


Where: 

z  =  position  along  a  line  perpendicular  to  the 

tomographic  plane. 
D(z)  =  Dose  at  position  z. 
T- Nominal  tomographic  section  thickness, 
n  =  Number  of  tomograms  produced  in  a 

single  scan. 

This  definition  assumes  that  the  dose 
profile  is  centered  around  z  =  o)  and 
that,  for  a  multiple  tomogram  system, 
the  scan  increment  between  adjacent 
scaiis  is  nT. 

14.  Several  comments  support  the 
concept  of  CTDI.  However,  these 
comments  argue  that  it  may  be  difficult 
to  compute  the  integral  if  the  limits  are 
as  proposed  (i.e.,  -t^  -  infinity).  The 
comments  suggest  that  extrapolating  to 
"zero"  dose,  especially  for  small-slice 
thicknesses,  may  result  in  misleading 
CTDI's.  These  coments  recommend  that 
integration  be  performed  over  a  finite 
length. 

FDA  advises  that  the  concept  of  the 
CTDI  was  proposed  for  its  usefulness  in 
estimating  the  average  dose  from  a 
typical  clinical  procedure  consisting  of  a 
series  of  adjacent  scans.  This  estimate 
of  average  dose  is  most  accurate  when 
the  dose  profile  is  integrated  over  a 
length  corresponding  to  the  product  of 
the  number  of  scans  in  a  procedure  and 
the  increment  between  scans.  For  large 
slice  thicknesses  (approximately  10 
millimeters  (mm)),  there  is  little" 
difference  between  integrating  the  dose 
profile  over  the  length  typical  of  a 
procedure,  e.g..  10  to  15  times  the  slice 
thickness,  or  integrating  the  dose  profile 
over  the  ideal  limits  of  ^-  /  -  infinity  as 
FDA  originally  proposed.  With  the 
advent  of  CT  systems  designed  to  allow 
the  use  of  narrow  slice  thicknesses  (a 
few  mm),  the  conce.-ns  of  the  comment 
regarding  the  limits  of  integration  are 
valid. 

Based  on  measurements  on  systems 
providing  slice  thicknesses  of  5  mm  or 
less,  the  use  of  integration  limits  of  +  / 
-  infinity  or  any  single  specified  length 


suitable  for  large  slice  thicknesses 
would  not  be  realistic  and  would  result 
in  overestimation  of  the  average  dose 
from  a  procedure  consisting  of  a  limited 
number  (10  to  15)  of  adjacent  narrow 
slices.  Integration  limits  of  +/-  infinity 
would  assume  that  procedures 
employing  narrow  slice  thicknesses 
consist  of  large  numbers  of  adjacent 
sccns.  perhaps  as  many  as  50  to  100 
scans.  It  is  more  appropriate  to  integrate 
over  a  distance  related  to  the  slice 
thickness.  Therefore,  the  limits  of 
integration  in  the  final  definition  of 
CTDI  have  been  changed  to  specify 
integration  over  a  length  equal  to  14 
times  the  nominal  tomographic  section 
thickness  centered  about  the  dose 
profile. 

The  choice  of  14  section  thicknesses 
as  the  length  over  which  integration  will 
be  done  is  influenced  by  several 
considerations  but  is  ultimately 
somewhat  arbitrary.  For  large  slice 
thicknesses,  the  difference  between 
integration  over  14  slice  thicknesses  and 
integration  over  a  greater  length  is 
small.  In  addition,  typical  CT  clinical 
procedures  involving  the  head  consist  of 
8  to  10  adjacent  scans,  whereas  there  is 
some  evidence  that  typical  procedures 
involving  the  body  consist  of  more  than 
10  adjacent  scans.  Adopting  the  length 
of  14  slice  thicknesses  is  a  compromise 
that  allows  the  approximation  of  both 
modes  of  scanning  in  one  definition  of 
CTDI.  There  are  only  anecdotal  data  to 
indicate  the  number  of  scans  in  a  typical 
procedure  when  the  procedure  consists 
of  a  series  of  very  narrow  slice 
thicknesses  such  as  are  currently 
available  on  some  CT  systems.  Indeed, 
there  may  not  be  a  "typical  procedure" 
when  using  very  narrow  slices  because 
such  techniques  usually  follow 
localization  scans  and  should  be  limited 
in  number  due  to  radiation  dose 
considerations.  FDA  chose  a  length 
consisting  of  14  times  the  slice  thickness 
to  provide  a  good  estimate  of  the 
average  dose  from  a  series  of  narrow 
slices  as  well  as  from  larger  slices. 

FDA  notes  that  the  CTDI  can  be 
obtained  by  integrating  the  dose  profile 
for  a  single  scan  or  by  directly 
measuring  the  average  dose  in  an 
interval  T  at  the  center  of  a  series  of  14 
scans  spaced  by  the  nominal 
tomographic  section  thickness. 

15.  A  comment  notes  that  the  CTDI 
has  not  been  assigned  a  measurement 
unit  (e.g.,  rad.  Gray). 

FDA  advises  that  the  CTDI  may  be 
expressed  in  the  unit  used  to  describe 
absorbed  dose,  the  Gray  in  the  revised 
System  Internationale  (SI).  Because  the 
requirement  to  state  the  CTDI  is 
informational,  FDA  is  allowing 
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manufacturers  the  opportunity  to  use  the 
older  unit,  the  rad,  or  Iwth  units  for 
describing  absorbed  dose  when 
communicating  dose  information  to  the 
radiological  community  where  the 
newer  unit  is  less  familiar.  No  specific 
requirement  on  the  unit  to  be  used  is 
specified. 

16.  Several  comments  on  proposed 
§  1020.33(b)(2)  suggest  that  FDA  should 
clarify  the  definition  of  "contrast  scale." 
The  comments  argue  that,  in  some 
materials,  there  is  a  rapid  change  in 
linear  attenuation  coefficient  as  a 
function  of  effective  photon  energy  and 
that  the  effective  photon  energy  can  be  a 
function  of  location  in  a  phantom  and  of 
phantom  size.  Thus,  the  agency  needs  to 
make  clear  how  effective  photon  energy 
is  established  and  how  the  variation  of 
contrast  scale  versus  phantom  size  or 
location  within  a  phantom  should  be 
specified.  According  to  the  comments, 
pioneer  CT  systems  were  operated  at 
high  kilovoltage  (kVp)  because  of  the 
limited  efficiency  of  detection  of  the  x- 
ray  beam  that  limited  the  signal  to  the 
detector.  With  the  advent  of  larger  x-ray 
beams  and  more  efficient  detectors, 
these  system  limitations  have  been 
reduced,  and  multiple  kVp's  that  result 
in  large  variations  in  the  contrast  scale 
for  a  CT  system  are  being  used. 

The  agency  agrees. that  the  effects  of 
the  energy  dependence  of  the  contrast 
scale  need  to  be  reflected  in  the 
manufacturers'  choice  of  methods  for 
measuring  and  specifying  the  contrast 
scale  for  each  particular  system, 
however,  uncertainties  or  variations  in 
this  quantity  due  to  variations  in  the 
effective  energy  of  the  x-ray  beam 
would  be  addressed  in  the  description  of 
test  methods  and  statement  of  maximum 
deviation  required  by  final 
§  1020.33(c)(3)(v).  Therefore.  FDA 
concludes  that  a  change  in  the  definition 
of  contrast  scale  is  not  necessary. 

17.  Several  comments  suggest  that  the 
term  "contrast  scale  '  in  final 

§  1020.33(b)(2)  should  be  changed  to  "CT 
contrast  scale"  to  make  clear  that  the 
term  applies  only  to  CT  systems. 

FDA  believes  "that  the  addition  of  the 
word  "computed  tomography"  or  the 
letters  "CT"  to  the  term  "contrast  scale" 
would  not  add  any  information  or  clarity 
to  the  definition.  FDA  advises  that  all 
definitions  in  §  1020.33(b)  are  specific  to 
CT  systems.  Therefore,  no  change  is 
necessary. 

18.  A  comment  suggests  that  the 
definition  of  "contrast  scale"  might  be 
generalized  as,  "the  change  in  linear 
coefficient  per  unit  change  in  CT 
number."  Thus,  according  to  the 
conunent,  the  contrast  scale  would  be  a 
fraction  of  the  CT  number  and  would 
have  a  particular  value  for  water  but 


possibly  different  values  for  other 
substances. 

The  agency  notes  that  to  reference  the 
contrast  scale  and  description  of  system 
noise  to  water  reflects  conventional 
usage  of  the  term.  The  comment  did  not 
provide  any  reason  or  advantage  to  be 
gained  by  deviating  from  this 
convention.  Therefore,  the  agency 
rejects  the  comment. 

19.  One  comment  on  proposed 
§  1020.33(b)(4)  suggests  that  "CT 
number"  should  be  defined  more 
precisely,  e.g.,  to  state  how  it  relates  to 
x-ray  attenuation. 

FDA  does  not  believe  that  it  would  be 
useful  to  try  to  define  "CT  number" 
more  precisely  because  there  is  not  any 
unique  reidtionship  between  the  CT 
number  and  x-ray  attenuation.  The 
agency  rejects  the  suggestion. 

20.  Two  comments  suggest  that  FDA 
delete  from  §  1020.33(b)  its  proposed 
definition  of  "dose."  The  comments 
argue  that  any  definition  of  the  term 
"dose"  should  be  included  in 

§  1020.30(b|  and  should  be  the  definition 
recommended  by  ICRU. 

PT)A  believes  that  a  definition  of  the 
term  is  needed  to  attach  an  explicit 
meaning  to  "dose"  when  it  is  used  with 
respect  to  CT  systems.  However,  FDA 
agrees  that  it  should  be  included  in 
§  1020.30(b)  because  it  also  is  applicable 
to  other  diagnostic  x-ray  systems.  FDA 
also  agrees  that  ICRU's  established 
definition  should  be  adopted.  Therefore. 
the  agency  has  removed  and  reserved 
proposed  §  1020.33(b)(5)  and  has  added 
the  revised  definition  of  "dose"  in  new 
§  1020  30(b)(62). 

21.  Two  comments  on  §  1020.33(b)(6) 
suggest  that  this  definition  should  be 
entitled  "CT  dosimetry  phantom,"  rather 
than  "dosimetry  phantom"  as  proposed. 

Although,  as  discussed  in  paragraph 
17  of  this  preamble,  all  definitions  in 
§  1020.33(b)  apply  to  CT  systems,  the 
agency  agrees  with  this  suggestion 
because  the  CT  dosimetry  phantom 
defined  in  final  §  1020.33(b)(6)  is 
specifically  designed  for  use  with  CT 
systems,  whereas  dosimetry  phantoms 
are  used  for  determining  doses  delivered 
by  other  x-ray  systems.  FDA  has  revised 
the  term  accordingly. 

22.  On  its  OWE  initiative.  FDA  has 
incorporated  into  final  §  1020.33(b)(6)  a 
description  of  standard  CT  dosimetry 
phantoms.  At  the  time  FDA  issued  the 
proposed  amendments,  the  agency 
intended  to  describe  the  standard  CT 
dosimetry  phantoms  in  a  separate  FDA 
publication  to  be  made  available  to 
interested  persons  (see  45  FR  72206). 
Proposed  §  1020.33(b)(6)  referred  to  the 
separate  document  for  the  description 
and  suggested  design  for  phantoms  to  be 
used  to  measure  and  report  dose 


information.  The  agency  has 
reconsidered  the  matter  and  has 
concluded  that  it  is  appropriate  to 
include  the  description  within  the 
standard,  which  will  obviate  the  need 
for  interested  persons  to  refer  to  a 
separate  document  for  the  description. 
The  document  "Standard  Computed 
Tomography  Dosimetry  Phantoms"  (Ref. 
1  in  the  proposal)  will  not  be  issued  at 
this  time. 

23.  Two  comments  on  §  1020.33(b)(7) 
suggest  that  this  definition  be  entitled 
"CT  dose  profile,"  rather  than  "dose 
profile"  as  proposed.  The  comments  also 
suggest  that  the  word  "tomographic"  in 
the  proposed  definition  be  changed  to 
read  "CT.  '  The  comments  also  ask 
whether  the  profile  should  be  measured 
in  air  or  at  a  specified  location  within  a 
phantom. 

As  discussed  in  paragraph  17  of  this 
preamble,  the  definitions  in  §  1020,33 
apply  only  to  CT  systems.  Therefore,  it 
is  unnecessary  to  specify  or  exphcitly 
use  the  term  "computed  tomography"  or 
"CT"  with  each  definition  included  in 
§  1020.33(b).  A  dose  profile  may  be 
measured  in  any  material  or  media  and 
is  not  restricted  to  any  particular  line. 
To  obtain  the  dose  information  that 
§  1020.33(c)  requires  be  provided  with  a 
CT  system  necessitates  measurement  of 
the  dose  in  the  standard  CT  dosimetry 
phantom  and  that  dose  profiles  be 
obtained  along  lines  parallel  to  the  axis 
of  rotation  of  the  phantom  and 
perpendicular  to  the  tomographic  plane. 
To  make  clear  its  intent.  FDA  has 
revised  final  §  1020.33(b)(7)  to  read: 
"  'Dose  profile'  means  the  dose  as  a 
function  of  position  along  a  line." 

24.  One  comment  on  §  1020.33(b)(9) 
argues  that,  as  proposed,  the  definition 
of  "multiple  tomogram  system"  may 
include  a  system  producing  several 
images  in  a  single  sequence  while 
performing  a  function  such  as  dynamic 
scanning.  The  comment  suggests  that 
the  word  "simultaneously"  should  be 
added  after  "tomogram"  if  the  agency 
intended  to  exclude  such  a  system. 

FDA  agrees  that  the  suggested  change 
would  clarify  the  definition.  Therefore, 
the  agency  has  revised  §  1020.33(b)(9)  to 
read:  "  'Multiple  tomogram  system' 
means  a  computed  tomography  system 
which  obtains  x-ray  transmission  data 
simultaneously  during  a  single  scan  to 
produce  more  than  one  tomogram."  (See 
also  paragraph  13  of  this  preamble  for  a 
related  comment.) 

25.  One  comment  on  §  1020.33(b)(10), 
the  definition  of  "noise,"  states  that  the 
concept  of  noise  may  be  simplified  by 
defining  it  in  terms  of  only  the  standard 
deviation  of  the  CT  numbers.  The 
comment  argues  that  the  standard 
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deviation  is  simpler  and  is  perfectly 
adequate  for  noise  comparative 
purposes  because  the  multiplicative 
contrast  scale  in  the  proposed  definition 
IS  approximately  the  same  (except  for 
minor  changes  produced  by  differences 
in  the  beam  quality  of  the  scanners)  for 
all  CT  systems.  Besides  the  obvious 
advantage  of  eliminating  the  need  to 
perform  the  calculations  set  forth  in  the 
proposed  definition,  use  of  the  standard 
deviation  of  the  CT  numbers  would  be 
more  directly  applicable  for  assessing 
limitations  due  to  noise  fluctuations  in 
the  familiar  CT  number  scale,  according 
to  the  comment.  The  comment  suggests 
that,  because  the  images  are  clinically 
evaluated  in  terms  of  CT  numbers  and 
CT  number  differences,  the  noise  should 
be  expressed  in  these  same  units. 

FDA  does  not  agree  that  the 
multiplicative  factor  of  the  contrast 
scale  is  "approximately  the  same"  for 
all  CT  systems.  Because  CT  systems  are 
not  required  to  and  do  not  use  the  same 
contrast  scale,  the  definition  of  "noise" 
as  proposed  is  necessary  if  that  term  is 
to  be  at  all  useful  in  describing  the 
performance  of  different  models  of  CT 
systems  having  different  contrast  scales. 
Therefore,  FDA  declines  to  revise  the 
definition. 

26.  A  comment  on  §  1020.33(b)(10) 
suggests  that,  because  the  contrast  scale 
and  attenuation  coefficient  may  be 
dependent  upon  the  conditions  of 
operation  of  a  CT  system,  FDA  should 
include  these  factors  as  explicit 
elements  of  the  definition.  This  comment 
notes  that  the  proposed  definition  of 
noise  would  include  fixed  pattern 
fluctuations  in  the  CT  numbers 
(analogous  to  structure  mottle  in 
radiographic  screens)  as  well  as 
fluctuations  dependent  upon  the  x-ray 
beam:  under  such  conditions,  "noise" 
would  not  be  a  single  function  of  dose, 
according  to  the  comment. 

The  agency  advises  that  noise  and  the 
other  characteristics  that  describe 
system  performance  are  functions  of  the 
system's  conditions  of  operation.  Thus, 
if  the  agency  specifies  any  of  these 
characteristics,  it  also  needs  to  specify 
the  contitions  of  operation.  With  regard 
to  the  information  required  by  the  new 
standard  to  be  provided  for  CT  systems, 
noise  shall  be  specified  for  the  same 
conditions  of  operation  as  the  dose 
information.  There  is  no  need  to  specify 
the  conditions  of  operation  in  the 
definition  of  any  of  the  performance 
parameters.  Therefore,  a  change  in  final 
§  1020.33(b)(10)  is  not  necessary. 

27.  Several  comments  on 

§  1020.33{b)(n).  the  proposed  definition 
of  "nominal  slice  thickness,"  point  out 
that  FDA  elsewhere  rejected  the  terms 
"slice"  and  "slice  plane"  presumably 


because  the  terms  cannot  be  precisely 
defined,  yet  FDA  proposed  to  define 
"slice"  in  §  1020.33(b)(ll).  These 
comments  suggest  that,  for  consistency's 
sake,  the  word  "slice"  in  the  heading  of 
§  1020.33(b)(ll)  should  be  replaced  by 
"tomogram." 

The  agency  notes  that  the  comments 
received  regarding  the  proposed 
definition  of  "nominal  slice  thickness" 
and  related  definitions  illustrate  the 
difficulties  in  attempting  to  develop 
standard  nomenclature  useful  for 
regulatory  purposes  where  a  strong 
consensus  as  to  the  preferred 
terminology  does  not  exist.  Some 
persons  have  adopted  terminology  from 
conventional  radiography,  particularly 
tomography,  while  others  use  terms 
invented  or  adapted  especially  for 
computed  tomography.  In  considering 
the  definitions  to  be  included  in  the 
standard,  the  agency  followed  common 
usage  where  possible.  However,  some 
definitions  or  sets  of  definitions  that 
have  been  proposed  by  various  authors, 
comments,  or  standards  groups  are 
inappropriate  because  they  lack  the 
precision  or  definitiveness  required  for 
regulatory  usage.  In  this  instance,  terms 
are  needed  to  describe  and  differentiate 
between  the  image  produced  by  the  CT 
process  and  the  portion  or  section  or  an 
object  whose  properties  are  reflected  in 
the  image  produced.  The  proposed 
definitions  in  §  1020.33  used  the  term 
"tomogram"  to  describe  the  image 
produced  by  computed  tomography  in 
the  same  sense  as  in  conventional 
tomography.  However,  FDA  did  not 
attempt  to  designate  that  portion  of  an 
object  being  imaged  by  the  CT  process, 
although  reference  is  made  to  the 
thickness  of  the  region  imaged. 

Two  other  concepts  underlying  the 
amendments  need  clarification.  These 
are  the  terms  used  to  refer  to  the 
thickness  of  the  section  whose 
properties  contribute  to  the  CT  image. 
The  thickness  of  the  imaged  volume  is 
reflected  in  the  quantity  which  has 
commonly  been  called  the  "slice 
thickness,"  which  usually  has  been 
specified  by  manufacturers  of  CT 
systems  as  a  technique  of  operation 
selectable  by  the  user.  This  term 
generally  is  used  to  denote  the  distance 
by  which  the  patient  is  translated 
between  consecutive  scans  to  obtain 
complete  imaging  of  a  region  of  the 
body. 

The  "section  thickness"  or  "slice 
thickness"  also  is  embodied  in  the 
concept  of  the  width  of  the  "sensitivity 
profile"  or  "axial  response  function." 
The  width  of  the  sensitivity  profile 
should  bear  some  relation  to  the  value 
used  for  section  thickness,  although  the 
relationship  has  not  been  uniform 


among  manufacturers.  Several 
comments  objected  to  the  idea  of 
standardizing  this  relationship  but  did 
not  explain  any  basis  for  their 
objections.  The  agency  concludes  that  a 
uniform  method  of  relating  the  width  of 
the  sensitivity  profile  to  the  value  used 
for  the  nominal  tomographic  section 
thickness  is  necessary  for  the  nominal 
tomographic  section  thickness  to  be  a   • 
useful  description  of  system 
performance.  Use  of  a  standard 
specification  could  require  changes  in 
the  designated  section  or  slice  thickness 
of  some  current  models  of  CT  systems. 
Based  on  these  considerations,  the 
agency  concludes  that  the  proposed 
term  "nominal  sUce  thickness"  would  be 
inappropriate  and  in  final 
§  1020.33(b)(ll)  uses  the  term  "nominal 
tomographic  section  thickness."  FDA 
also  has  added  new  i  1020.33(b)(18)  to 
define  "tomographic  section." 

28.  Another  comment  on 
S  1020.33(b)(ll)  notes  that  it  may  be 
beneficial  not  to  restrict  the  definition  of 
"nominal  slice  thickness"  (nominal 
tomographic  section  thickness)  to 
measurements  at  the  center  of  the 
volume.  Several  comments  state  that 
changing  the  value  of  the  "nominal" 
slice  thickness  setting  at  the  operator 
control  console  frequently  changes  the 
separation  of  the  x-ray  beam  collimators 
and  the  corresponding  FWHM  (full 
width  half  maximum)  of  the  sensitivity 
profile,  which  may  or  may  not  be  equal 
to  the  nominal  setting.  For  this  reason, 
the  comments  suggest  that  "nominal 
slice  thickness"  should  be  stated  as 
"sensitivity  thickness"  or  "sensitivity 
FWHM." 

FDA  disagrees.  In  specifying  that  the 
tomographic  section  thickness  be 
measured  at  the  center  of  the 
tomographic  section,  FDA  has  chosen  an 
appropriate  compromise  location  for 
measuring  this  parameter.  The 
tomographic  section  thickness  as 
determined  from  the  sensitivity  profile 
varies  as  a  function  of  location  in  the 
tomographic  plane.  The  term  "nominal" 
is  applied  to  the  tomographic  section 
thickness  at  the  center  of  the 
tomographc  section  to  indicate  the 
variability  of  the  section  thickness. 

29.  Two  comments  on  proposed 
§  1020.33(b)(ll}  argue  that  FDA  should 
avoid  specifying  the  percent  of  the 
sensitivity  profile  at  which  the  nominal 
slice  thickness  is  defined.  The  comments 
suggest  that  the  definition  should  extend 
to  the  thickness  of  the  tomographic 
plane  (cut  thickness)  only  and  the 
percent  of  the  sensitivity  profile  at 
which  it  is  specified  should  be  provided 
by  the  manufacturer.  These  comments 
also  suggest  that  terms  such  as  "cut 
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thickness"  and  "cut  level"  should  be 
defined. 

The  agency  concludes  that  restricting 
the  definition  in  the  manner  proposed  by 
the  comments  would  result  in  a 
nonuniform  method  of  measurement. 
The  agency  also  believes  that  it  is 
inappropriate  to  define  all  the  terms  in 
use  in  the  field;  only  terms  that  are  used 
in  the  regulations  need  to  be  defined. 
Therefore,  the  agency  rejects  the 
comments. 

30.  One  comment  on  proposed 
§  1020.33(b)(12)  suggests  that  FDA 
define  more  precisely  the  term  "picture 
element."  The  comment  argues  that  a 
tomogram  can  be  regarded  (and  defined, 
if  desired)  as  a  mapping  of  certain  x-ray 
attenuation  data  (CT  numbers). 
Specifically,  the  comment  suggests  that 
a  picture  element  be  defined  as  a  square 
of  area  alpha  centered  on  a  map  point, 
where  alpha  is  the  reciprocal  of  the 
number  of  map  points  per  unit  area  of 
body  cross  section.  Two  other  comments 
argue  that  the  word  "PIXEL"  should  be 
included  in  the  definition  as  an  acronym 
for  picture  element  because  it  has 
become  an  accepted  and  frequently 
used  acronym  for  the  term  "picture 
element." 

The  agency  does  not  believe  that 
'picture  element"  needs  to  be  more 
precisely  defined.  The  word  "elemental" 
means  a  fundamental  unit  incapable  of 
being  further  subdivided  and  is  an 
adequate  description.  The  acronym 
"PIXEL"  is  not  required  as  it  is  not  used 
in  the  standard.  Furthermore,  the 
definition  established  by  S  1020.33{b){12) 
is  similar  to  the  definition  proposed  by  a 
working  group  of  ICRU.  Therefore,  the 
agency  concludes  that  it  should  not 
modify  the  definition  as  suggested.  (See 
also  paragraph  72  in  this  preamble  for  a 
related  comment.) 

31.  One  comment  on  proposed 

5  1020.33{b)(13).  the  definition  of  "scan 
increment,"  suggests  that  the  phrase 
"between  successive  scans"  be  inserted 
between  "system"  and  "measured"  for 
clarity.  The  comment  implies  that 
"scan"  has  the  more  restricted  meaning. 
The  agency  a^es  that  the  suggested 
change  may  clarify  the  definition  and 
has  revised  final  S  1020.33{b)(14) 
accordingly. 

32.  One  comment  on  proposed 

§  1020.33(b}(14),  the  definition  of  "scan 
sequence,"  notes  that  one  could 
conceive  of  a  sequence  of  many  scans  in 
which  the  CT  conditions  of  operation 
were  automatically  varied  during  the 
sequence.  The  comment  argues  that 
such  automatic  variations  of  x-ray 
parameters  are  commonly  employed  in 
angiography  of  the  legs,  and  the 
agency's  definition  should  not  be  unduly 
restrictive. 


The  agency  agrees  that  the  conditions 
of  operation  of  a  CT  system  could  vary 
in  a  predetermined  manner  during  a 
preselected  series  of  scans  comprising 
the  scan  sequence.  Therefore,  the 
agency  has  revised  §  1020.33(b)(15)  in 
this  final  rule  to  read:  "  'Scan  sequence' 
means  a  preselected  set  of  two  or  more 
scans  performed  consecutively  under 
preselected  CT  conditions  of  operation." 

33.  Two  comments  on  proposed 
§  1020.33(b)(15).  the  definition  of 
"sensitivity  profile."  argue  that  the 
proposed  definition  is  incomplete.  These 
comments  suggest  that  the  phrase  "to  a 
test  point"  be  inserted  between  "CT 
system"  and  "as  a  fimction." 

FDA  previously  considered  using  a 
phrase  similar  to  that  suggested  in  these 
comments  but  concluded  that  such 
wording  is  not  necessary  to  define  the 
parameter.  Including  the  suggested 
phrase  would  allow  the  interpretation 
that  the  sensitivity  profile  of  a  CT 
system  is  to  be  measured  using  a  small 
test  point  positioned  across  the  x-ray 
field.  The  test  method  used  to  determine 
the  sensitivity  profile  may  be  at  the 
discretion  of  the  manufacturer  but  is 
required  to  be  documented  in  the 
information  provided  to  the  user  of  a  CT 
system.  Therefore,  the  agency  concludes 
that  the  definition  of  "sensitivity  profile" 
should  be  retained  as  proposed,  and 
final  §  1020.33(b)(16)  so  provides. 

Information  To  Be  Provided  to  Users 

34.  One  comment  on  S  1020.33(c) 
suggests  that  the  standard  should  allow 
required  information  to  be  provided  in  a 
separately  bound  volume  that  would  be 
referenced  in  the  user's  manual. 

The  agency  agrees  that  it  would  be 
appropriate  to  allow  the  technical  and 
safety  information  required  by 
S  1020.33(c)  to  be  included  in  a  separate 
manual.  Therefore,  the  agency  has 
revised  the  last  sentence  of  the 
introductory  paragraph  of  §  1020.33(c)  to 
read:  'This  information  shall  be 
identified  and  provided  in  a  separate 
section  of  the  user's  instruction  manual 
or  in  a  separate  manual  devoted  only  to 
this  information." 

35.  Another  comment  on  J  1020.33(c) 
argues  that  manufacturers  should  state 
the  allowable  variations  in  the 
conditions  of  operation,  such  as  x-ray 
tube  potential,  current,  etc..  or  the 
allowable  variations  in  output 
performance  but  that  it  is  not  necessary 
to  specify  both  variables.  The  comment 
states  that  some  CT  systems  have  ony  a 
single  kVp  value  that  is  used  for  all 
procedures.  Beam  quality  for  such 
systems  can  be  adjusted  to  suitable 
values  by  selectable  filters  without 
changing  kVp.  according  to  the 
comment  Therefore,  because  the 


definition  of  technique  factor  accuracy 
is  only  a  means  to  control  dose  and 
image  quality,  specifying  the  allowable 
variations  in  dose  and  image  quality  (CT 
conditions  of  operation)  precludes  the 
need  to  use  technique  factor  accuracy  as 
a  compUance  parameter  for  CT  systems. 
The  comment  recommends  that  the 
introductory  sentence  in  proposed 
§  lQ20.33(c)  be  revised  to  read:  "Each 
manufacturer  of  a  CT  x-ray  system  shall 
provide  the  following  technical  and 
safety  information,  in  lieu  of  that 
required  under  §  1020.30(h)(3)(vi)  and 

(vii)  of  this  chapter,  to  purchasers 

*  *  *  t. 

The  agency  advises  that  imaging 
performance  information  is  required  to 
be  provided  only  for  suggested  standard 
conditions  of  operation,  not  for  the 
entire  range  of  system  operating 
conditions.  The  information  that 
§  1020.33(c)  requires  be  provided  to 
users  will  not  address  the  accuracy  of 
technique  factors  over  the  entire  range 
of  system  operation.  Although  the  need 
for  technique  factor  accuracy  in  most 
CT  applications  may  be  less  than  the 
need  for  consistency  of  output,  there  are 
applications  such  as  bone  mineral 
determinations  or  dual  energy  scanning 
for  which  accuracy  of  technique  factors 
may  be  of  concern.  Until  further 
information  is  available  on  this 
question,  the  agency  is  retaining  the 
requirement  as  proposed.  The 
requirement  for  technique  factors 
accuracy  is  currently  under  review  for 
all  x-ray  equipment  as  part  of  FDA's 
program  for  retrospective  review  of  the 
diagnostic  x-ray  standard  (see  47  FR 
51710;  November  16, 1982;  also  see  49  FR 
2918;  January  24. 1984).  and  the  agency 
will  consider  the  suggestion  as  part  of 
this  review. 

36.  Several  comments  on 
§  1020.33(c)(2)  suggest  that  the  dose 
information  measurements  be  made  by 
using  dosimetry  phantoms  without 
patient  supports  and  attenuation 
material  in  the  beam.  The  comments 
argue  that  the  normal  patient  support 
and  attenuation  materials  vary  from 
facility  to  facility  depending  on  the 
clinical  needs  of  the  facihty.  Thus, 
according  to  the  comments, 
measurements  taken  without  the  patient 
support  and  other  attenuators  would  be 
more  readily  reproducible  by  a  facihty 
than  would  measurements  taken  under 
the  conditions  proposed  by  FDA.  Also, 
because  of  the  differences  in  the  design 
of  a  patient  support  (to  which  a  patient 
tends  to  conform)  versus  a  dosimetry 
phantom,  the  dose  information  obtained 
with  patient  supports  may  be 
misleading.  These  comments  conclude 
that,  because  dose  measurements  in  a 
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phantom  are  not  directly  transferable  to 
human  dose  distribution  or  to  clinical 
image  quality,  the  ability  to  reproduce 
measurements  provided  by  the  CT 
system  manufacturer  is  more  important 
than  measurements  simulating  clinical 
scanning. 

The  requirements  in  §  1020.33(c)(2)  are 
intended  to  provide  users  of  CT  systems 
with  information  on  the  radiation  doses 
delivered  to  standard  phantoms.  FDA 
recognizes  that  the  doses  to  a  phantom 
do  not  correspond  directly  to  doses  to  a 
patient.  However,  the  doses  measured  in 
the  phantoms  provide  an  indication  of 
the  magnitude  of  the  doses  that  would 
be  delivered  to  patients  and  of  the 
changes  in  doses  as  a  function  of 
changes  in  conditions  of  operation. 

The  agency  concludes  that,  because  of 
the  variability  in  patient  boiusing  and 
supporting  devices,  the  dose 
measurements  should  be  made  with  the  *" 
phantom  placed  on  the  normal  patient 
couch,  tabletop.  or  support  device  but 
without  any  other  attenuating  materials 
used.  Therefore,  the  agency  has  revised 
the  last  sentence  of  §  1020.33(c)(2)  to 
read:  "All  dose  measurements  shall  be 
performed  with  the  CT  dosimetry 
phantom  placed  on  the  patient  couch  or 
support  device  without  additional 
attenuating  materials  present." 

37.  Two  comments  disagree  with 
FDA's  representation  in  the  preamble  to 
the  proposal  that  dose  information 
obtained  using  standard  dosimetry 
phantoms  would  be  indicative  of  the 
magnitude  of  doses  to  be  expected  in 
patients  under  the  same  set  of 
conditions  and  system  operation  (see  45 
FR  72207).  The  comments  argue  that  this 
claim  has  not  been  substantiated 
scientifically  and  urge  FDA  to  state  in 
the  final  rule  that  the  phantom 
dosimetry  is  not  a  precise  indicator  of 
the  dose  delivered  to  any  particualr 
patient. 

FDA  does  not  contend  that  the  dose 
information  to  be  provided  by  use  of 
standard  dosimetry  phantoms  will  be  a 
precise  measure  of  the  dose  to  each 
patient,  nor  did  it  so  contend  in  the 
proposal.  The  dosimetry  phantoms 
allow  radiation  dose  to  be  measured  in 
a  standard  manner,  and  the  resulting 
dose  information  will  demonstrate  the 
variation  in  dose  as  a  function  of  system 
conditions  of  operation.  User 
information  provided  by  manufacturers 
should  fully  explain  the  limitations  of 
the  dose  information  provided  and 
clearly  state  that  the  data  are  from 
^measurements  in  cylindrical  phantoms 
and  will  not  correspond  exactly  to 
patient  doses.  The  required  dose 
information  is  obtained  using  standard 
cylindrical  phantoms  and  is  only 
indicative  of  the  doses  delivered  to 


patients  under  similar  conditions.  The 
exact  dose  delivered  to  a  particular 
patient  will  vary  depending  on 
conditions  of  operation  and  patient 
variables.  FDA  concludes  that  it  is  not 
necessary  to  make  any  changes  in  the 
regulations  to  disclaim  precision  of  the 
dose  informatiort 

38.  One  comment  on  proposed 

§  1020.33(c)(2)  and  the  draft  pubhcation 
describing  standard  phantoms  (see 
paragraph  22  of  this  preamble)  suggests 
that  the  standard  spell  out  in  more  detail 
the  dose  that  is  to  be  specified  in  user 
information.  The  comment  also 
recommends  that  the  standard 
dosimetry  phantoms  should  be 
composed  of  polystyrene  rather  than 
polymethylmethacrylate  (PMMA)  and 
argues  that  polystyrene  allows  for  more 
precise  measurement  of  dose  through 
the  use  of  ionization  chambers  that  can 
also  be  made  from  polystyrene- 
equivalent  materials. 

FDA  intends  that  the  dose  information 
provided  in  accordance  with 
§  1020.33(c)(2)  would  be  the  absorbed 
dose  in  the  phantom;  i.e.,  the  dose  in 
PMMA.  The  agency  chose  PMMA  in  lieu 
of  polystyrene  because  of  fabrication 
considerations.  The  former  is  less 
expensive  and  easier  to  machine.  The 
differences  in  attenuation  properties 
between  the  two  materials  and  muscle 
tissue  are  not  significant  for  the  purpose 
of  the  final  rule. 

39.  One  comment  notes  that  the 
thermoluminescent  (TLD)  dosimetry 
phantom  may  not  be  necessary  because 
CTDI  can  be  measured  using  a  long 
pencil-type  (integrating  along  the 
patient's  axis)  ionization  chamber. 

FDA  does  not  agree  that  the  TLD 
dosimetry  phantom  is  not  necessary. 
Although  the  CTDI  may  be  measured 
with  a  long  ionization  chamber,  a 
phantom  is  necessary  to  obtain  the  dose 
measurement.  The  regulations  leave  the 
choice  of  instrumentation  for  measuring 
the  dose  to  the  manufacttirer  but  require 
the  dose  to  be  measured  using  the 
standard  CT  dosimetry  phantoms 
specified  in  these  regulations. 

40.  One  comment  states  that  FDA 
should  require  manufacturers  to  provide 
a  computer  readout  of  estimated  dose 
(and  estimated  deviation)  for  given 
factors,  serial  scans,  and  patient  size. 

FDA  disagrees.  Although  it  may  be 
feasible  for  a  computer  readout  of 
estimated  dose  to  furnish  users  with 
information  on  the  dose  delivered  by  a 
CT  system,  the  comment  did  not  provide 
any  reason  why  FDA  should  require  this 
information  as  part  of  the  standard.  It  is 
not  clear  that  users  need  dose 
information  for  every  scan  performed  by 
a  system.  Dose  information  would  be 
important  when  standard  techniques  are 


being  established  or  when  significant 
deviations  from  standard  practice  are 
considered.  FDA  concludes  that  the 
information  required  by  the 
amendments  is  sufficient  to  promote 
safe  use  of  CT  systems. 

41.  One  comment  objects  to  setting 
upper  limits  of  dose  and  stressed  that 
physicians  should  select  the  dose  as 
necessary  to  meet  individual  needs. 

The  agency  advises  that  the  final  rule 
does  not  establish  upper  limits  on  CT 
system  doses.  Therefore,  a  change  is  not 
necessary. 

42.  Another  comment  notes  that,  to 
comply  with  dw  regulations,  the  CTDI 
would  have  to  be  evaluated  at  least  26 
times  for  a  CT  system  that  operates  with 
multiple  x-ray  tube  potentials  or  current 
levels  and  allows  multiple  scan  times, 
slice  thicknesses,  and  head  and  body 
scans.  TTie  comment  states  that  a  CT 
system  user  needs  information 
concerning  only  the  maximum  single 
slice  and  maximum  multiple  slice  dose 
for  the  typical  Head  scan  and  the  typical 
body  scan  (4  dose  values);  any  other 
conditions  could  be  estimated  because 
accuracy  of  dose  information  is  not  very 
important,  and  the  regulations  are 
intended  only  to  help  the  user 
"estimate"  the  radiation  hazard. 

FDA  agrees  that  several  evaluations 
of  dose  are  necessary  for  each  model  of 
a  CT  system  to  establish  the  variation  in 
jiose  as  a  function  of  system  conditions 
of  operation.  However,  this  needs  to  be 
done  only  once  for  each  model.  The 
resultant  information  provided  to  users 
will  permit  the  estimation  of  dose  versus 
technique  factors  that  the  comment 
soggesU.  The  agency  disagrees  with  the 
impHcation  that  the  number  of  dose 
evaluations  needed  to  comply  with  the 
provisions  of  the  standard  are 
excessive. 

43.  Two  comments  argue  that 
although  the  CTDI  is  an  important  dose 
indicator,  simple  statements  of  various 
maximum  point  doses  may  be  more 
useful.  The  comments  indicate  that  the 
CTDI  should  be  included  in  user 
information,  tnit  the  maximum  point 
dose  (and  its  relative  distribution  for 
typical  modes  of  operation)  is  the 
relevant  measure  needed  by  the 
physician  using  a  CT  system.  These 
comments  suggest  that  other  dose 
descriptors  may  be  more  useful  than  the 
multiple  scan  average  doses  along  lines 
parallel  to  the  axis  of  rotation  of  the  CT 
system  (the  information  expressed  by 
the  CTDI). 

The  comments  provide  no  data  or 
other  evidence  to  support  their 
argument.  The  "maximum  point  dose" 
may  be  highly  localized,  as  in  the  case 
of  a  360'  scanner,  which  rotates  more 
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than  360*.  resulting  in  some  regions  of 
the  body  being  irradiated  twice  during  a 
scan.  The  "maximum  point  dose"  does 
not  indicate  the  dose  received  by  the 
majority  of  the  volume  of  tissue  imaged 
or  exposed  to  radiation.  A  consensus  as 
to  what  dose  information  is  most  useful 
to  users  of  CT  systems  does  not  exist. 
The  agency  believes  that,  once 
understood  by  users,  the  multiple  scan 
average  dose  for  the  locations  specified 
will  be  a  useful  and  relevant  description 
of  doses  resulting  from  CT  systems. 
However,  the  final  rule  does  not  prohibit 
manufacturers  from  also  providing 
information  regarding  maximum  point 
doses.  FDA  concludes  that 
manufacturers  should  be  required  to 
state  the  CTDI,  and  the  final  rule  so 
provides. 

44.  A  comment  notes  that  the 
proposed  requirements  would  not  be 
readily  adapted  to  field  testing  for 
compliance  by  State  inspection 
programs.  The  comment  argues  that  the 
proposed  CTDI  would  be  difficult  to 
measure  with  instruments  currently 
available  to  State  compliance  inspectors 
and  urges  FDA  to  develop  information 
to  help  State  inspectors  verify  CTDI's. 

FDA  agrees  that  field  testing  by  State 
radiation  control  personnel  may  not  be 
feasible  for  many  of  the  requirements 
established  for  CT  systems.  The  agency 
is  currently  developing  an  appropriate 
compliance  testing  strategy  for  CT 
systems;  techniques  for  field  testing  will 
be  developed  where  appropriate. 

45.  One  comment  concurs  with  the  use 
of  CTDI  as  a  dose  description  and 
expands  on  the  agency's  description  of 
the  "useful  features"  of  the  CTDI  (see  45 
PR  72207).  The  comment  recommends 
that  FDA  limit  the  maximum  allowable 
misalignment  of  a  CT  system  by 
requiring  that  the  CTDI  be  less  than  or 
equal  to  the  product  of  some  number  N 
(where  N  can  be  chosen  to  be  2.0.  2.5,  or 
3.0)  and  the  maximum  dose  in  a 
phantom. 

The  comment  provided  no  evidence  to 
show  why  the  suggested  criteria  should 
be  used  to  limit  CT  system  performance 
or  what  the  effect  of  such  limits  would 
be  on  image  quality  for  various  CT 
system  designs.  In  view  of  the 
uncertainties  about  how  existing  CT 
system  designs  relate  to  the  proposed 
criteria,  FDA  concludes  that  it  is 
appropriate  to  retain  the  proposed 
approach  of  providing  dose  information 
without  imposing  limits  on  the  dose 
delivered.  Purchasers  of  CT  systems 
may  evaluate  the  relationship  between 
CTDI  and  the  maximum  dose  and  use 
this  information  in  their  purchase 
decisions  without  FDA  imposing  a 
requirement  of  the  kind  suggested. 


46.  On  its  own  initiative.  FDA  has 
incorporated  into  the  amendments  in 
§  1020.33(c)(2)(i)  the  measurement 
locations  in  the  CT  dosimetry  phantom 
for  determining  CTDI.  At  the  time  of  the 
proposal.  FDA  intended  to  describe  the 
standard  CT  dosimetry  phantom  and 
specify  the  dose  measurement  locations 
in  a  separate  FDA  publication  to  be 
made  available  to  interested  persons 
(Ref.  1  in  the  proposal).  As  stated  in 
paragraph  22  of  this  preamble,  the 
agency  has  concluded  that  it  will  be 
more  useful  to  include  this  information 
in  the  regulations  rather  than  in  a 
separate  document.  Section 
1020.33(c)(2)(i)  is  revised  accordingly. 

47.  One  comment  questions  the 
provision  in  proposed  §  1020.33(c)(2)(ii) 
that,  as  each  individual  CT  condition  of 
operation  is  changed,  "all  others  shall 
be  maintained  at  the  typical  value's" 
required  by  §  1020.33(c)(2)(i).  The 
comment  notes  that  some  equipment  is 
designed  so  that  a  change  of  one  CT 
condition  of  operation  automatically 
causes  a  change  in  one  of  more  other 
conditions;  e.g..  decreasing  the  x-ray 
tube  potential  may  automatically 
increase  the  tube  current  to  maintain 
sufficient  dose  for  proper  imaging.  The 
comment  suggests  that  only  the 
independent  conditions  of  operation 
need  to  be  held  constant  and 
recommends  that  §  1020.33(c)(2){ii)  be 
revised  to  require  only  that,  as  each 
individual  condition  of  operation  is 
changed,  other  "independent" 
conditions  be  maintained. 

FDA  agrees  with  the  comment. 
Dependent  variables  should  be  clearly 
identified  by  the  manufacturer  and 
explained  to  users  to  allow  accurate 
estimation  of  changes  in  dose  as  a 
function  of  changes  in  system  operating 
conditions.  The  agency  has  revised  the 
third  sentence  of  §  1020.33(c)(2)(ii) 
accordingly. 

48.  One  comment  argues  that  it  is 
unnecessary  to  express  results  in  terms 
of  a  normalized  CTDI  as  proposed.  The 
comment  also  asserts  that  proposed 
§1020.33(c)(2)(li)  is  difficult  to 
understand  as  written  and  suggests  that 
it  should  be  revised  to  read;  "the 
relative  CTDI  for  the  central  location  of 
the  dosimetry  phantom  for  each 
selectable  rate  and  duration  of  x-ray 
exposure.  The  other  conditions  of 
operation  are  to  be  kept  at  the  typical 
values  described  in  paragraph  (c)(2)(i)  of 
this  section.  The  CTDI  is  to  be 
normalized  to  the  value  specified  in 
paragraph  (c)(2)(i)  of  this  section  for  the 
central  location.  When  there  are  more 
than  two  rate  and  duration  selections, 
only  the  maximum  and  minimum  CTDI 
need  be  given." 


FDA  disagrees  with  the  suggested 
revision.  Users  need  information  that 
describes  each  independent  condition  of 
operation  that  affects  the  magnitude  of 
the  radiation  dose  delivered  with  all 
other  independent  technique  factors 
held  constant.  The  suggested  provision 
would  not  convey  the  intent  of  the 
requirement  and  would  not  result  in  the 
necessary  information  being  provided. 
The  normalized  CTDI  is  needed  for 
convenience  in  calculating  or  estimating 
the  resulting  multiple  scan  average 
radiation  dose  when  conditions  of 
operation  other  than  the  standard 
conditions  of  §  1020.33(c)(2)(i)  are  used. 

49.  One  comment  on  §  1020.33(c)(2)(iii) 
suggests  that  providing  a  direct  CTDI 
value  rather  than  a  normalized  value 
would  be  more  meaningful  to  users  of 
CT  systems.  Also,  the  comment  states 
that  the  third  sentence  of  proposed 

§  1020.33(c)(2)(iii)  is  unnecessary 
because  it  is  redundant  to 
§  1020.33(c)(2).  The  comment  suggests 
that  §  1020.33(c)(2)(iii)  be  revised  to 
read;  "The  CTDI.  at  the  location  1 
centimeter  interior  to  the  phantom 
having  the  maximum  CTDI  in 
§  1020.33(c)(2)(i).  for  each  selectable 
value  of  peak  tube  potential.  When  more 
than  three  values  can  be  selected,  the 
CTDI  shall  be  given  for  the  minimum, 
maximum,  and  a  typical  value  of  peak 
tube  potential." 

FDA  believes  that,  for  convenience  in 
estimating  the  change  in  doses  when 
several  independent  technique  factors 
are  varied  from  the  standard  values 
simultaneously,  the  normalized  values 
of  the  CTDI  will  be  more  useful  than 
would  the  suggested  direct  value.  The 
normalized  values  would  have  to  be 
calculated  as  a  first  step  in  any  dose 
estimation  procedure.  Thus.  FDA 
concludes  that  it  should  retain  the 
requirement  that  CTDI  be  provided  as  a 
normalized  value.  However,  to  clarify 
the  requirement.  FDA  has  revised  the 
last  sentence  of  proposed 
§  1020.33(c)(2)(iii)  and  redesignated  it  as 
the  second  sentence  to  read:  "When 
more  than  three  selections  of  peak  tube 
potential  are  available,  the  normalized 
CTDI  shall  be  provided,  at  least  for  the 
minimum,  maximum,  and  a  typical  value 
of  peak  tube  potential."  The  agency 
agrees  that  the  third  sentence  of 
proposed  §  1020.33(c)[2)(iii)  is  redundant 
and  has  removed  it  from  the  paragraph. 

50.  Two  comments  on 

§  1020.33(c)(2)(iv)  suggest  that  the  dose 
profile  should  be  reported  at  the 
location  coincident  with  the  maximum 
CTDI  at  1  centimeter  (cm)  interior  to  the 
surface  of  the  dosimetry  phantom  rather 
than  at  the  center  of  the  phantom  as 
proposed  by  FDA.  The  comments  argue 
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that,  because  of  scatter  radiation,  the 
dose  profile  at  the  center  of  the  phantom 
would  make  a  well-collimated  system 
appear  to  be  poorly  collimated.  The 
comments  assert  that  the  dose  profile 
obtained  at  the  maximum  dose  location 
would  best  reflect  the  system 
collimation  efficiency  in  that,  as  the 
profile  is  obtained  nearer  the  center  or 
exit  side  of  the  phantom,  the  increasing 
scatter  radiation  contribution  to  the 
dose  profile  distorts  the  profile. 

FDA  agrees  that  the  dose  profile  will 
be  the  narrowest  on  the  source  side  of 
the  phantom.  Such  a  profile  would  not 
reflect  the  thickness  of  the  irradiated 
volume  for  a  highly  divergent  beam.  The 
profile  measured  at  the  center  of  the 
phantom  is  more  reflective  of  the 
average  thickness  of  the  irradiated 
volume.  Although  a  comparison  of  dose 
profiles  and  axial  sensitivity  profiles 
provides  an  indication  of  collimation 
efficiency,  this  comparison  should  be 
done  at  the  center  of  the  phantom  where 
the  volume  irradiated  by  scatter 
radiation  is  reflected  in  the  width  of  the 
profile.  If  FDA  intended  that 
manufacturers  examine  the  collimation 
efficiency  by  only  comparing  the  beam 
profile  with  the  sensitivity  profile,  it 
would  have  provided  that  the 
measurement  of  intensity  be  made  with 
an  air  equivalent  phantom  to  reduce  the 
effects  of  scatter.  However,  this  is  not 
the  case.  FDA  intends  that 
manufacturers  provide  information  on 
the  width  of  the  irradiated  volume  from 
a  single  scan.  Because  scatter  radiation 
contributes  to  this  irradiation,  the 
measurement  should  be  made  at  the 
center  of  the  dose  phantom  with  scatter 
radiation  contributing  to  the  dose  profile 
as  it  would  under  actual  use  conditions. 
FDA  advises  that  the  final  rule  allows 
manufacturers  to  provide  additional 
information  comparing  dose  and  axial 
sensitivity  profiles  at  locations  other 
than  the  center  of  the  phantom,  but  the 
agency  declines  to  require  that  such 
information  be  provided. 

51.  One  comment  on  proposed 
§  1020.33(c)(2)(vi)  pointed  out  that, 
contrary  to  the  statement  in  the 
paragraph,  measurement  protocols  for 
determination  of  compliance  were  not 
described  in  the  draft  publication 
describing  standard  phantoms  (Ref.  1  in 
the  proposal). 

The  comment  is  correct.  The  agency 
has  removed  proposed  §  1020.33(c)(2)(vi) 
from  the  final  rule.  As  stated  in 
paragraph  22  of  this  preamble,  the 
document.  "Standard  Computed 
Tomography  Dosimetry  Phantoms,"  will 
not  be  issued  at  this  time. 

FDA's  policy  is  to  make  measurement 
procedures  available  to  the  public  by 
announcement  of  their  availability  in  the 


Federal  Register.  The  agency  is 
developing  a  compliance  testing 
program  to  support  the  amendments 
established  by  this  final  rule.  When 
developed,  FDA  will  make  the 
procedures  available  for  public  review. 

52.  On  its  own  initiative,  the  agency 
has  revised  the  introductory  paragraph 
in  §  1020J3(c)(3)  to  amplify  and  clarify 
the  meaning  of  the  phrase  "and  all  other 
aspects  of  data  collection  '  as  it  applies 
to  imaging  periformance  information  to 
be  provided  to  users  and  to  provide  that 
such  "other  aspects  '  need  only  be 
"similar"  to  those  used  to  provide  dose 
information  under  §  1020.33(c)(2|(i).  FDA 
intends  that  the  conditions  under  which 
imaging  performance  information  is 
obtained  correspond  closely  to  the 
conditions  under  which  dose 
information  is  obtained.  Such  conditions 
would  irK;lude  use  of  a  phantom  or  test 
device  that  has  x-ray  attenuation 
properties  in  the  imaged  tomographic 
section  similar  to  those  of  the 
corresponding  dose  phantom.  For  the 
imaging  performance  parameters  to  be 
meaningful,  they  need  to  be  obtained 
with  phantoms  that  reflect  realistic  x- 
ray  attenuation  conditions,  and  FDA  has 
revised  §  1020.33(c)(3)  so  to  provide. 

By  providing  that  the  x-ray 
attenuation  properties  of  the  material  in 
the  tomographic  section  approximately 
correspond  to  those  of  the  CT  dosimetry 
phantom,  FDA  has  left  the  choice  of  the 
design  or  construction  of  phantoms  for 
determining  the  imaging  performance  to 
the  manufacturer  so  long  as  the  design 
and  construction  provide  "similar"  x-ray 
attenuation  properties.  It  is  not 
appropriate  to  describe  precisely  the 
imaging  phantoms  due  to  a  lack  of 
standardization  in  this  area.  However,  it 
is  appropriate  that  imaging  phantoms 
have  x-ray  attenuating  properties  which 
differ  from  those  of  the  dosimetry 
phantoms  by  no  more  than  20  percent. 
The  agency  will  deem  phantoms  which 
have  imaging  properties  that  differ  from 
those  of  dosimetry  phantoms  by  no  more 
than  this  to  be  "similar"  as  that  word  is 
used  in  §  1020.33(c)(3).  Variations  in 
phantom  design,  shape,  dimensions,  and 
materials  prevent  a  more  precise 
requirement  at  this  time. 

53.  One  comment  on  proposed 

§  1020.33(c)(3){i)  recommends  that  the 
statement  of  "noise"  to  be  provided  as 
part  of  the  image  performance 
information  include  the  location  within 
the  image  in  which  the  measurement  it 
made,  the  number  of  picture  elements 
used  in  computing  the  "noise,"  the  area 
of  each  picture  element,  and  disclosure 
of  whether  the  area  used  for  the 
measurement  of  "noise"  is  circular  or 
square. 


The  agency  advises  that  the 
information  referred  to  in  the  comnient 
IS  part  of  the  'ieat  protocol  or 
procedure"  to  be  provided  in 
accordance  with  S  1020.33(c)(3)(v).  A 
change  in  i  1020.33(c)(3)(i)  is  not 
necessary. 

54.  One  comment  on  proposed 
§  1020.33(c)(3)(ii)  notes  that 

§  1020.33(b)(8)  defines  the  modulation 
transfer  function  as  a  two-dimensional 
function.  Therefore,  the  direction  of  the 
graphical  section  through  the 
modulation  transfer  function  should  be 
stated.  In  addition,  the  location  of  the 
point  of  measurement  of  the  modulation 
transfer  function  should  be  specified, 
according  to  the  comment. 

FDA  believes  that  the  information 
described  in  this  comment  is  properly 
part  of  the  test  methodology  and,  thus, 
would  be  included  in  the  information 
provided  in  accordance  with 
§  1020.33(c){3)(v).  The  choice  of  factors 
concerning  meastnement  method  is  left 
to  the  manufacturer.  A  change  in 
§  1020.33(c)(3)(ij)  is  not  necessary. 

55.  A  comment  on  proposed 

§  1020.33(c){3)(ii)  argues  that,  to 
characterize  the  imaging  performance  of 
a  CT  system,  it  is  necessary  to  obtain 
documentation  on  both  high  contrast 
spatial  resolution  and  low  contrast 
detectability.  This  comment  notes  that, 
under  proposed  §  1020.33(d)(1).  the 
manufacturer  is  required  to  provide 
information  on  both  high  oontrast  and 
low  contrast  detectability  as  well  as  on 
an  alternative  to  the  modulation  transfer 
function.  The  comment  suggests  that  the 
requirement  in  {  1020.33(c)(3)(ii)  be 
changed  to  slate:  "For  the  same  imaging 
processing  and  presentation  mode  as 
that  used  in  the  statement  of  noise,  a 
graphical  presentation  of  the  modulation 
transfer  function  or  a  picture  of  a  scan 
of  a  high  contrast  resolution  pattern,  and 
a  picture  of  a  scan  of  a  low  contrast 
detectabihty  pattern.  The  scan  pictures 
must  be  accompanied  by  a  description 
of  the  nuiflber  and  shape  of  the  objects 
that  constitute  the  test  pattern.  The  scan 
pictures  must  include  CT  number 
measurements  of  the  objects  detected 
and  their  surroundings  to  have  an 
indication  or  relative  contrast." 
FDA  could  have  required  that 
manufacturers  provide  more  specific 
information,  including  tbe  noise  power 
spectrum.  However,  at  the  present  time. 
the  agency  believes  that  to  require  a 
complete  physical  description  of 
imaging  performance  would  be 
excessive.  Section  lQ20.33(c)(3)(ii)  in  the 
final  rule  requires  an  indication  of 
imaging  performance  as  given  by  the 
noise  and  modulatioQ  transfer  funcbon. 
This  makes  the  dose  information 
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meaningful.  The  particular  parameters 
suggested  in  the  comment  do  not  offer 
any  advantages  for  quantifying  system 
performance  because  they  are 
subjective  measures  and,  therefore,  are 
inappropriate  for  performance 
specifications.  The  agency  concludes 
that  it  should  not  modify  the  standard  as 
recommended  by  the  comment. 

Quality  Assurance 

56.  One  comment  on  §  1020.33(d) 
endorses  FDA's  proposal  to  require  that 
manufacturers  provide  quality 
assurance  (QA)  information, 
emphasizing  that  such  information  will 
be  helpful  to  users  of  CT  systems. 
Another  comment,  however,  argues  that 
the  proposed  requirements  would  be 
inconsistent  with  the  rest  of  the 
diagnostic  x-ray  standard  in  that  FDA 
would  require  QA  test  tools  and 
instructions  to  be  supplied  with 
computed  tomography  equipment  but 
not  with  other  diagnostic  x-ray  system 
components,  e.g.,  x-ray  tubes, 
intensifying  screens,  and  image 
intensifiers.  for  which  such  tools  are 
equally  applicable. 

FDA  agrees  that  the  standard 
applicable  to  CT  systems  differs 
somewhat  from  the  standards 
applicable  to  other  diagnostic  x-ray 
systems.  FDA  believes  that  the  unique 
nature  of  CT  systems  requires  that  new 
approaches  be  taken  to  assure  the 
radiation  safety  and  optimum 
performance  of  such  systems.  The 
difference  in  approaches  is  not  an 
argument  against  their  dual 
implementation.  FDA  has  concluded 
that  for  CT  systems  it  is  more 
appropriate  to  emphasize  providing  the 
user  with  performance  information  and 
QA  tools  rather  than  to  set  performance 
limitations.  Whereas  the  final  rule  sets 
some  CT  system  performance 
limitations,  its  purpose  is  to  avoid 
inhibiting  the  evolving  technology  of 
computed  tomography,  which  overly 
restrictive  performance  limitations  might 
do. 

57.  One  comment  on  proposed 
§  1020.33(d)(1)  recommends  that  FDA 
require  that  QA  test  phantoms  provided 
with  any  CT  system  be  capable  of 
measuring  nominal  tomographic  section 
thickness  as  defined  in  §  1020.33(b)(ll). 
The  comment  states  that  section 
thickness  depends  on  collimator  setting 
and  alignment,  which  often  are  adjusted 
in  the  field.  Unless  the  section  thickness 
for  each  individual  unit  is  determined, 
the  information  provided  under 
§  1020.33(c)(3)(iv)  may  be  misleading, 
according  to  the  comment. 

The  agency  agrees  that  the  QA 
phantoms  provided  with  a  CT  system 
should  include  the  capability  to  measure 


the  tomographic  section  thickness.  Such 
measurement  will  allow  evaluation  of 
the  coUimation  system,  which  has  a 
direct  impact  on  patient  dose.  Many 
current  designs  allow  operator  variation 
of  the  tomographic  section  thickness, 
and  a  check  of  collimator  function  is  a 
needed  QA  procedure.  FDA  has  revised 
§  1020.33(d)(1)  in  the  final  rule  to  add 
"nominal  tomographic  section 
thickness"  as  a  QA  test  parameter. 

58.  A  comment  on  proposed 

§  1020.33(d)(1)  notes  that  the  regulation 
would  require  manufacturers  to  provide 
a  phantom  capable  of  indicating 
"resolution,"  but  FDA  did  not  define 
"resolution"  in  the  proposed  rule.  The 
comment  suggests  that,  if  a  "bar-type" 
resolution  pattern  is  to  be  indicated, 
FDA  should  define  "resolution." 

FDA  advises  that  CT  system 
manufacturers  may  choose  the  type  of 
indication  of  system  resolution 
capability.  A  manufacturer  is  required 
only  to  specify  the  acceptable  range  of 
performance  and  provide  the  user  a 
means  of  verifying  that  the  specified 
performance  is  obtained.  Because  the 
standard  does  not  require  CT  systems  to 
provide  a  specific  level  of  spatial 
resolution,  it  is  not  necessary  to  define 
the  term. 

59.  A  comment  from  a  manufacturer  of 
QA  phantoms  describes  a  phantom  that 
it  manufactures  and  suggests  that  this 
phantom  be  mentioned  in  the  final  rule. 
The  comment  stresses  the  importance  of 
acceptance  testing  of  the  CT  imaging 
system  with  a  QA  phantom  and  also 
suggests  that  the  final  rule  require  or 
strongly  recommend  routine  quality 
assurance  testing  by  CT  users. 

It  is  not  appropriate  for  FDA  to 
endorse  specific  products  in  a 
performance  standard.  Such 
endorsement  of  a  proprietary  article  is 
contrary  to  FDA  policy.  It  also  would  be 
inappropriate  to  require  or  recommend 
user  practices  by  means  of  a 
performance  standard  that  is  directed  to 
equipment  and  equipment 
manufacturers. 

Information  in  Advertisements 

60.  Several  comments  on  proposed 
§  1020.33(e)  assert  that  FDA  does  not 
have  the  authority  to  regulate  CT  system 
advertisements  through  provisions  in  a 
performance  standard  issued  under  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968.  Two  comments  refer  to 
FDA's  authority  in  this  area  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295), 
arguing  that  under  this  act  FDA  has  the 
authority  to  take  regulatory  action 
against  a  device  as  misbranded  if  the 
labeling  is  false  or  misleading,  and,  in 


deciding  whether  a  device's  labeling  is 
false  or  misleading,  FDA  may  consider 
representations  made  in  the  device's 
advertising.  The  comments  further  argue 
that,  if  a  CT  system  is  deemed  to  be 
misbranded  because  of  misleading 
advertising,  FDA  has  the  power  to 
initiate  a  seizure  action  against  the 
device  or  injunction  action  to  halt  its 
distrubution,  and,  therefore,  any 
restrictions  in  this  final  rule  on  CT 
system  advertising  would  be  redundant. 
Other  comments  argue  that  proposed 
§  1020.33(e)  would  impose  severe 
recordkeeping  burdens  on 
manufacturers,  and,  unless  modified, 
would  constrain  the  exchange  of 
scientific  information  about  computed 
tomography.  Still  other  comments 
question  the  usefulness  of  the 
requirement  for  users  of  CT  systems  on 
the  grounds  that  advertising  is  not 
intended  to  be  all  inclusive  in  describing 
a  product  and  that  the  radiation  doses 
delivered  by  CT  systems  would  be 
adequately  addressed  by  the 
requirements  to  provide  information  to 
users. 

FDA  disagrees  that  it  lacks  authority 
to  require  certain  language  to  appear  in 
advertising  of  these  products.  Also,  FDA 
believes  that  sufficient  authority  exists 
under  sections  502  (q)  and  (r)  and  520(e) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  use.  352  (q)  and  (r)  and  360j(e)) 
to  impose  the  proposed  requirements  on 
advertising  materials  related  to  CT 
systems.  Such  requirements  may  be 
established  by  regulation  for  restricted 
devices;  thus,  the  proposed  requirement 
envisioned  the  regulation  of  CT  systems 
as  restricted  devices.  Authority  under 
the  Radiation  Control  for  Health  and 
Safety  Act  may  also  exist.  FDA  has 
concluded,  however,  that,  in  light  of  the 
information  required  to  be  provided  to 
users  (§  1020.33(c)),  the  provisions 
regarding  advertising  materials  are  not 
necessary  at  this  time  and  would  have 
imposed  excessive  burdens  on 
manufacturers.  FDA.  therefore,  has 
removed  proposed  §  1020.33(e)  from  the 
final  rule  and  designated  that  paragraph 
as  reserved. 

Control  and  Indication  of  Conditions  of 
Operation 

61.  Several  comments  on 
§  1020.33(f)(2)(ii)  support  FDA's 
proposal  to  require  that  an  operator 
initiate  each  individual  scan  for  the 
typical  or  normal  situation  in  which 
spatial  incrementing  is  the  basis  for  the 
scan  series.  However,  the  comments 
point  out  that  certain  special  studies 
necessitate  the  initiation  of  each 
individual  scan  in  a  series  on  the  basis 
of  biological  function  or  preprogrammed 
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time  intervals;  in  these  situations  it  is 
impractical  if  not  impossible  for  the 
operator  to  initiate  each  individual  scan. 
Two  comments  suggest  that  it  may  be 
inappropriate  to  require  operator 
initiation  of  individual  scans  fur  high- 
speed consecutive  scan-flow  studies. 
One  of  the  comments  indicates  that  it 
may  be  necessary  for  the  operator  to 
interrupt  a  preprogrammed  series 
because  of  reasons  other  than  machine 
function,  e.g.,  patient  distress.  Another 
comment  states  that  some  CT  systems 
permit  InterScan  delays  of  as  much  as  60 
seconds:  thus,  for  a  study  of  10  to  15 
consecutive  scans,  a  complete  run  can 
take  10  to  15  minutes.  In  such 
circumstance,  the  operator's  attention 
may  be  distracted. 

The  agency  concludes  that  advances 
in  technology  since  FDA  initially 
developed  these  amendments  have 
negated  the  need  for  the  operator  to 
initiate  each  individual  scan.  Scan  times 
have  decreased  significantly.  FDA 
believes  that  the  likelihood  of  a 
technician  leaving  the  patient 
unobserved  during  a  scan  is  now  very 
slight.  The  use  of  a  constant  pressure 
switch  could  lead  to  retakes  because  a 
technician  accidentally  released  the 
switch  during  a  scan.  Therefore,  the 
agency  has  removed  proposed 
§  1020.33(f)(2)(ii)  from  the  final  rule. 
Proposed  §  1020.33(f)(2)  (iii)  and  (iv)  has 
been  renumbered  in  the  final  rule  as 
§  1020.33(f)(2)  (ii)  and  (lii),  respectively. 

Tomographic  Plane  Indication  and 
Alignment 

62.  One  comment  on  proposed 

§  1020.33(g)  states  that  the  light  localizer 
on  some  CT  systems  locates  the  position 
of  the  slice  on  the  patient's  skin  but  does 
not  indicate  the  plane  of  the  scan 
relative  to  the  patient's  longitudinal 
axis.  Therefore,  according  to  the 
comment,  side  lasers  or  light  localizers 
are  needed  to  indicate  the  plane  of  the 
scan  accurately  relative  to  the  patient's 
axis. 

The  agency  notes  that  requirements  of 
final  §  1020.33(g)(1)  provide  for  visual 
indication  of  a  reference  plane,  which 
would  require  indication  of  at  least  3 
points  to  define.  Thus,  a  change  in 
§  1020.33(g)n)  is  not  needed. 

63.  Two  comments  on  §  1020.33(g)(3) 
argue  that  patient  alignment  needs  to  be 
more  precise  than  FDA  proposed  to 
allow.  The  comments  assert  that 
increments  of  as  little  as  1.5  millimeters 
(mm)  are  used  to  examine  fine 
structures,  e.g..  within  a  patient's  head, 
and  that  allowing  5  mm  total  error  in  the 
indicated  location  of  the  tomographic 
plane  would  not  assure  correct  patient 
positioning.  These  comments  also 
express  concern  that  a  more  stringent 


requirement  than  that  proposed  would 
add  significantly  to  the  costs  of  CT 
systems;  indeed,  the  conversion  from 
mechanical  to  electronic  controls  might 
pose  a  whole  series  of  new  problems. 

FDA  believes  that  the  comments  have 
confused  the  proposed  requirement  in 
§  1020.33(g)(3)  that  total  error  in 
indicated  tomographic  plane  may  not 
exceed  5  mm  with  the  requirement  in 
§  1020.33(1)  that  scan  increment 
accuracy  be  maintained  within  il  mm. 
Variations  in  patient  anatomy  are  such 
that  it  is  difficult  to  locate  internal 
structures  from  external  landmarks  with 
greater  accuracy  than  the  5  mm  margin 
of  error  specified  in  §  1020.33(g)(3),  FDA 
concludes  that  the  error  limits  should  be 
retained  as  proposed.  However.  FDA 
has  modified  the  wording  of 
§  1020.33(g)(3)  to  clarify  the  requirement. 

64.  Proposed  §  1020.33(g)(5)  would 
have  established  absolute  illumination 
levels  for  any  light  localizer  used  to 
provide  visual  determination  of  the 
tomographic  or  reference  plane  for  a  CT 
system.  FDA  recognizes  that  factors 
other  than  illumination  level  may  be 
acceptable  if  a  light  source  is  used  to 
meet  the  requirements  of  §  1020.33(g)  (1) 
and  (2),  i,e„  to  allow  visual 
determination  of  the  tomographic  plane. 
Further,  FDA  recognizes  that,  in  many 
cases,  such  as  when  a  CT  system  is 
located  in  a  room  with  variable  or 
reduced  illumination  level,  the  necessity 
for  the  plane  to  be  defined  at  ambient 
light  conditions  of  500  lux  might  be 
excessive.  Therefore,  FDA  has 
concluded  that  the  use  of  a  variable 
intensity  light  to  define  the  tomographic 
or  reference  plane  is  appropriate 
provided  the  defining  light  can  be  set  by 
the  operator  to  be  visible  in  an  ambient 
setting  of  up  to  500  lux.  FDA  has  revised 
final  §  1020.33(g)(5)  accordingly. 

Beam-on  and  Shutter  Status  Indicators 

65.  Several  comments  on  proposed 
§  1020.33(h)(1)  state  that  status 
indicators  need  not  be  so  numerous  or 
so  positioned  as  to  be  visible  from  every 
point  from  which  access  to  the  x-ray 
beam  is  possible.  The  comments  argue 
that  indicators  visible  from  the  locations 
occupied  by  the  operator  would  provide 
adequate  operator  protection.  The 
comments  suggest  that  FDA  require  only 
that  visual  indicators  be  discernible 
from  "any  point  external  to  the  patient 
opening"  where  insertion  of  any  part  of 
the  human  body  into  the  primary  beam 
is  possible. 

P'DA  agrees  with  the  comments  and 
has  revised  the  last  sentence  of 
§  1020.33(h)(1)  as  suggested.  It  is  not 
necessary  for  the  indicator  to  be  visible 
from  inside  the  patient  opening  of  the 
Jiousmg  of  the  scanning  mechanism. 


66.  Two  comments  on  §  1020.33(h)(2) 
urge  that  the  limits  on  emitted  radiation 
should  extend  to  any  part  of  the  scanner 
housing  rather  than  being  applied  only 
to  the  tube  housing  assembly  as 
proposed.  The  comments  also  state  that 
the  limits  should  not  apply  to  CT 
systems  where  the  diagnostic  source 
assembly  is  energized  only  during  a 
scan  sequence.  The  comments  suggest 
that  FDA  revise  the  introductory 
sentence  of  §  1020.33(h)(2)  to  read:    For 
systems  when  the  diagnostic  source 
assembly  is  energized  between  scan 
sequences,  the  radiation  emitted  through 
the  housing  of  the  scanner  mechanism 
shall  not  exceed  '   *  *." 

FDA  intended  §  1020.33(h)(2)  to  apply 
only  to  continuously  energized  CT 
systems.  The  agency  recognizes  that 
proposed  §  1020.33(h)(2)  was  unclear  as 
to  whether  systems  that  energize  and 
deenergize  for  each  scan  sequence  (as 
opposed  to  systems  that  have  the  x-ray 
tube  continuously  energized)  would  be 
subject  to  the  restrictions.  However,  the 
agency  believes  that  the  comments' 
suggested  introductory  phrase  also  is 
vague.  To  make  clear  its  intent,  FDA  has 
revised  the  initial  phrase  of  the 
introductory  sentence  in  §  1020.33(h)(2) 
to  read:  "For  systems  that  allow  high 
voltage  to  be  applied  to  the  x-ray  tube 
continuously  and  that  control  the 
emission  of  x-rays  with  a  shutter, 
the  radiation  emitted  may  not  exceed 

67.  A  comment  contends  that 
proposed  §  1020.33(h)(2)  would  pertain 
only  to  systems  that  allow  high  voltage 
to  be  applied  to  the  x-ray  tube 
continuously  and  that  control  the 
emission  of  x-rays  with  a  shutter 
attached  to  the  tube-housing  assembly. 
The  comment  suggests  that  FDA  did  not 
consider  CT  systems  that  do  not  use  a 
shutter  as  an  "on-ofr'  switch  for  a 
continuously  operating  x-ray  tube.  Some 
CT  systems  employ  shutter  mechanisms 
only  after  the  "on"  switch  is  activated 
and  high  voltage  is  \p  be  supplied  to  the 
x-ray  tube,  according  to  the  comment.  In 
these  systems,  the  shutter  is  closed  only 
for  the  few  seconds  required  for  "ramp- 
up"  to  the  level  of  operational  voltage, 
thereby  reducing  potential  radiation 
exposure  compared  to  machines  without 
this  feature.  The  comment  suggests  that 
FDA  clarify  §  1020.33(h)(2)  with  respect 
to  machines  that  do  not  have 
continuously  operating  x-ray  generators 
FDA  advises  that  revised  §  1020.33(h)(2) 
in  this  final  rule  (see  paragraph  66  of 
this  preamble)  applies  to  any  CT  system 
using  a  shutter  regardless  of  the  purpose 
of  the  shutter.  The  comment  did  not 
suggest  how  the  requirement  should  be 
applied  to  the  systems  described.  The 
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agency  concludes  that  the  comment 
does  not  justify  the  proposed  change  in 
the  provision. 

68.  A  comment  objects  to  the  specific 
reference  in  proposed  §  1020.33(h)(2) 
that  emitted  radiation  be  measured  over 
dn  "area,"  arguing  that  many  radiation 
detectors  are  three  dimensional,  and  the 
output  corresponds  to  a  weighted 
integral  over  the  sensitive  volume  of  the 
detector.  The  comment  suggests  that 
FDA  revise  the  last  sentence  of 

§  1020.33(h)(2)  to  provide  that 
measurements  be  taken  over  a  "planar" 
area  of  100  square  centimeters  "having 
no  chord  [without  any  straight  line] 
greater  than  20  cm  long." 

The  comment's  suggestion  would  not 
change  the  meaning  of  §  1020.33(h)(2)  or 
improve  the  clarity  of  the  last  sentence 
of  the  regulation.  Therefore,  the  agency 
declines  to  make  the  suggested  change. 

69.  One  comment  urges  FDA  to 
require  shielding  on  mobile  CT  systems. 

The  agency  believes  that  if  would  be 
inappropriate  to  impose  facility 
shielding  requirements  through 
electronic  product  performance 
standards.  The  shielding  requirements 
for  mobile  systems  are  not  any  different 
from  the  shielding  requirements  for 
fixed  systems  and  have  traditionally 
been  within  the  province  of  State  and 
local  radiation  control  agencies. 

Scan  Increment  Accuracy 

70.  Two  comments  on  proposed 

§  1020.33(1)  state  that  the  agency's  intent 
with  respect  to  necessary  scan 
increment  accuracy  is  unclear.  The 
comments  suggest  that  §  1020.33(1)  be 
revised  to  provide  that  compliance  be 
measured  by  determining  the  deviation 
of  indicated  versus  actual  scan 
increment  based  on  measurements 
taken  with  "anywhere  from  no-load  up 
to  100-kilogram  mass"  on  the  patient 
support  device.  These  comments  also 
suggest  that  the  regulation  be  revised  to 
provide  that  the  specified  maximum 
deviation  of  rtl  mm  "not  be  exceeded" 
at  any  point  along  the  patient  support 
device. 

As  FDA  indicated  in  the  preamble  to 
the  proposal,  the  intent  of  the  provisions 
in  §  1020.33(i)  is  to  assure  that  the 
difference  between  the  indicated  scan 
increment  and  the  actual  distance 
traveled  by  the  patient  on  the  support 
device  not  exceed  1  mm.  The  final  rule 
requires  that  this  level  of  accuracy  be 
maintained  for  weights  on  the  table 
ranging  from  zero  to  100  kilograms 
(approximately  220  pounds)  for  the 
range  of  travel  or  30  cm,  whichever  is 
less.  To  make  clear  its  intent,  FDA  has 
revised  the  proposed  phrase  "*  *  *  at 
most,  a  100  kilogram  mass  '  *  *"  to 


read  in  the  final  rule  "*   *  *  a  mass  100 
kilograms  or  less." 

CT  Number  Mean  and  Standard 
Deviation 

71.  A  comment  on  proposed 

§  1020.33(j)  urges  that  FDA  limit  the 
number  of  significant  figures  that  can  be 
included  in  the  display  of  the  mean  and 
standard  deviation  of  CT  numbers  for 
an  array  of  picture  elements  so  as  not  to 
allow  an  implied  precision  for  density 
resolution  greater  than  that  of  which  the 
CT  system  is  capable.  Because  the 
scales  for  CT  numbers  are  selected  to 
display  the  smallest  density  variations 
that  can  meaningfully  be  resolved,  the 
calculated  values  of  mean  and  standard 
deviation  should  be  "rounded  off  and 
displayed  consistent  with  the  CT 
number  scale  for  the  system.  Therefore, 
the  comment  suggests  that  FDA  should 
require  that  the  mean  and  standard 
deviation  of  the  CT  numbers  be 
displayed  '"in  decimal  form  with  equal 
precision  and  with  no  more  than  two 
significant  figures  to  the  right  of  the 
decimal  point." 

FDA  disagrees.  The  comment  does  not 
provide  any  radiation  protection 
rationale  for  the  suggested  provision. 
FDA  believes  that  the  method  of 
displaying  these  parameters  should  be 
left  to  manufacturers  of  CT  systems. 
Users  should  readily  be  able  to  judge 
the  extent  of  piecision  that  is 
meaningful  for  these  parameters. 

72.  One  comment  on  proposed 

§  1020.33(j]  argues  that  "'CT  number" 
needs  to  be  defined.  The  comment  also 
suggests  that  the  definition  of  "picture 
element"  in  §  1020.33(b)(12)  should  be 
expanded  to  denote  an  area  and  that  a 
CT  number  should  be  assigned  to  each 
map  point.  Thus,  a  picture  element 
would  have  not  only  a  size  (area)  and 
location,  but  another,  independent 
quality  expressed  as  its  CT  number. 

FDA  notes  that  "CT  number"  is 
defined  in  §  1020.33(b)(4).  Also,  as 
discussed  in  paragraph  30  of  this 
preamble,  FDA  believes  that  expanding 
the  definition  of  "picture  element"  is  not 
necessary  to  accomplish  the  purpose  of 
the  final  rule.  FDA  concludes  that 
adopting  the  comment's  suggestion 
would  not  serve  any  purpose. 

73.  On  its  own  initiative,  FDA  has 
made  nonsubstantive  changes  in  final 
§  1020.30(b)(36)  (iii)  and  (iv).  and  in 

§  1020.33(b)(2).  (c)(3)  and  (c)(3)(ii).  (f)(2). 
and  (g)(5).  These  changes  correct 
misspellings  or  are  intended  to  clarify 
the  standard.  They  do  not  change  its 
intent. 

74.  Also,  on  its  own  initiative,  FDA 
has  added  a  provision  in  §  1020.33 
(c)(2)(v)  and  (c)(3)(v)  to  require 
manufacturers  to  provide  a  statement  of 


maximum  deviation  from  the  dose  and 
imaging  performance  information  stated 
under  9  1020.33(c)(2)  (i),  (ii),  (iii).  and 
(iv),  and  (c)(3)  (i).  (ii),  (iii).  and  (iv). 
respectively.  The  addition  of  these 
provisions  makes  clear  that 
manufacturers'  actual  values  for  these 
parameters  in  production  machines  may 
not  deviate  from  the  stated  limits. 

Certification 

75.  FDA  recognizes  that 
manufacturers  of  CT  systems  may  wish 
to  comply  with  §  1020.33  in  lieu  of 

§  1020.31  prior  to  the  effecfive  date  of 
these  amendments.  Compliance  with 
§  1020.33  prior  to  the  effective  date  will 
be  permitted  if  authorized  in  writing  by 
the  Director,  Office  of  Compliance. 
Center  for  Devices  and  Radiological 
Health,  upon  application  by  the 
manufacturer.  In  addition,  the  following 
conditions  are  required  to  be  met:  (1) 
The  certification  label  prescribed  in 
§  1010.2  (21  CFR  1010.2)  indicates  that 
the  system  complies  with  §§  1020.30  and 
1020.33.  and  (2)  the  initial  report 
prescribed  in  5  1002.10  (21  CFR  1002.10) 
has  been  submitted  to  the  Director  as 
specified  in  §  1002.10,  describing  the  QA 
program  used  to  assure  compliance  with 
§  1020.33. 

Effective  Dates 

76.  FDA  is  aware  that  users  of  CT 
systems  are  establishing  increasing 
numbers  of  protocols  for  high-resolution 
examinations  (e.g.,  spine,  pituitary, 
pancreas).  These  ex    ninations  can  lead 
to  relatively  high  raoiaiion  doses  to 
paUents.  Although  protocols  for  high- 
resolution  examinations  are  not 
necessarily  inappropriate,  they  should 
be  established  in  the  context  of  a 
knowledgeable  clinical  decision.  This 
decision  should  balance  the  risks  to  the 
patient  against  the  potential  benefit  to 
be  derived  from  the  examinafion.  Such  a 
decision  cannot  adequately  be  made 
without  knowledge  of  both  the  potential 
benefit  from  and  dose  associated  with 
the  examination.  Currently,  information 
on  radiation  dose  as.sociated  with  the 
various  conditions  of  use  is  limited, 
particularly  for  nonstandard  conditions 
of  operation.  Provisions  of  the  final  rule 
require  that  such  dose  informatiMi  be 
measured  and  made  available  to 
purchasers  of  CT  systems.  The  agency 
believes  it  imperative  that  dose 
information  as  a  function  of  technique 
be  made  available  to  clinical  personnel 
as  soon  as  possible.  FDA.  therefore, 
concludes  that  good  cause  exists  and 
that  the  public  interest  would  best  be 
served  by  making  §  1020.30  (a). 
(b)(36)(iii)-{v).  (58H62).  (h)(3)(vi)^viii). 
and  (n);  S  1020.33  (a),  (b).  and  (c){2);  and 
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the  provision  of  J  1020.33(c)(1)  as  it 
affects  §  1020.33(c)(2)  effective  on 
November  29, 1984  instead  of  1  year  as 
proposed.  Remaining  provisions  of 
§  1020.33  will  become  effective  on 
September  3, 1985. 

Regulatory  Impact 

77.  In  accordance  with  Executive 
Order  12291,  FDA  has  determined  that 
this  final  rule  does  not  warrant 
designation  as  a  "major  rule"  under  any 
of  the  criterial  specified  under  section 
1(b)  of  the  Order.  The  threshold 
assessment  that  led  to  the  determination 
that  this  is  not  a  major  rule  has  been 
placed  on  file  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857.  The 
requirement  for  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  does  not  apply  to  this  final  rule 
because  the  proposed  rule  was  issued 
prior  to  January  1, 1981,  and  is, 
therefore,  exempt.  In  any  event,  FDA 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  stated  in  the  threshold 
assessment. 

Paperwork  Reduction  Act 

78.  In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  collection  of  information 
requirements  contained  in  §  1020.33  (c), 
(d),  (g),  and  (j)  in  this  final  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  These 
requirements  will  not  be  effective  until 
FDA  obtains  OMB  approval,  FDA  will 
publish  a  notice  concerning  OMB 
approval  of  these  requirements  in  the 
Federal  Register  prior  to  November  29. 
1984. 

List  of  Subjects  in  21  CFR  Part  1020 

Electronic  products.  Ionizing 
radiation.  Medical  devices.  Radiation 
protection,  Standards.  Television 
receivers,  X-rays. 

Therefore,  under  the  Public  Health 
Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  201, 
501,  502,  701,  52  Stat.  1040-1042  as 
amended.  1049-1051  as  amended,  105.S- 
1056  as  amended  (21  U.S.C.  321,  351,  352, 
371))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  Part  1020  is  amended  as 
follows: 


PART  1020— PERFORMANCE 
STANDARDS  FOR  IONIZING 
RADIATION  EMITTING  PRODUCTS 

1.  In  §  1020.30,  the  introductory  text  of 
paragraph  (b),  paragraph  (c),  paragraphs 
(d)(2),  (d)(2)(vi).  (d)(3)(u),  introductory 
text  of  paragraph  (e),  paragraph  (g), 
paragraphs  (h)(1),  (h)(l)(ii).  (p)(6),  and 
(q)(2).  the  words  "this  section  and 
§§  1020.31  and  1020.32"  wherever  they 
appear  are  changed  to  read  "this  section 
and  §§  1020.31, 1020.32,  and  1020.33";  in 
paragraphs  (d),  (d)(l)(vii],  and 
(d)(2)(viii),the  words  "by  $  1020.31  or 
§  1020.32"  are  changed  to  read  "by 
§  1020.31.  §  1020.32,  or  J  1020.33":  by 
revising  paragraph  (a),  by  revising  the 
introductory  text  of  paragraph  (b)(36), 
redesignating  paragraph  (b)(36)(iii)  as 
(b)(36)(v),  adding  new  paragraph  (b)(36) 
(lii)  and  (iv);  by  adding  new  paragraph 
(b)  (58),  (59),  (60),  (61),  and  (62);  by 
revising  paragraph  (h)(3)  (vi)  and  (vii) 
and  adding  new  paragraph  (h)(3)(viii): 
and  by  revising  the  first  sentence  of 
paragraph  (n),  to  read  as  follows; 

§  100.30    Diagnostic  x-ray  systems  and 
their  maior  components. 

(a)  Applicability.  (1)  The  provisions  of 
this  section  are  applicable  to; 

(i)  The  following  components  of 
diagnostic  x-ray  systems; 

(a)  Tube  housing  assemblies,  x^ray 
controls,  x-ray  high-voltage  generators, 
tables,  cradles,  film  changers,  vertical 
cassette  holders  mounted  in  a  fixed 
location  and  cassette  holders  with  front 
panels,  and  beam-limiting  devices 
manufactured  after  August  1, 1974. 

(b)  Fluoroscopic  imaging  assemblies 
manufactured  after  August  1, 1974  and 
before  April  26, 1977. 

(c)  Spot-film  devices  and  image 
intensifiers  manufactured  after  April  26. 
1977. 

[cf]  Cephalometric  devices 
manufactured  after  February  25.  1978. 

(e)  Image  receptor  support  devices  for 
mammographic  x-ray  systems 
manufactured  after  September  5, 1978. 

(li)  Diagnostic  x-ray  systems,  except 
computed  tomography  x-ray  systems, 
incorporating  one  or  more  of  such 
components;  however,  such  x-ray 
systems  shall  be  required  to  comply 
only  with  those  provisions  of  this 
section  and  §§  1020.31  and  1020.32 
which  relate  to  the  components  certified 
in  accordance  with  paragraph  (c)  of  this 
section  and  installed  into  the  systems. 

(iii)  Computed  tomography  x-rays 
systems  manufactured  before  November 
29. 1984. 

(2)  The  following  provisions  of  this 
section  and  S  1020.33  are  applicable  to 
computed  tomography  x-ray  systems 


manufactured  or  remanufactured  on  and 
after  November  29. 1984: 

(i)  Section  1020.30(a); 

(n)  Section  1020.30(b)(36)  (iii)-{v); 

(iii)  Section  1020.30(b)  f58)-{62); 

(iv)  Section  1020.30(h)(3)  (vi)-{viii): 

(v)  Section  1020.30(n); 

(vi)  Section  1020.33  (a)  and  (b): 

(vii)  Section  1020.33(c)(1)  as  it  affects 
§  1020.33(c)(2);  and 

(viii)  Section  ia20.33(c)(2). 

(3)  The  provisions  of  this  section  and 
§  1020.33  in  its  entirety,  including  those 
provisions  in  paragraph  (a)(2)  of  this 
section,  are  applicable  to  computed 
tomography  x-ray  systems 
manufactured  or  remanufactured  on  and 
after  September  3, 1985. 

(b)  •  •  • 

(36)  "Technique  factors"  means  the 
following  conditions  of  operation: 

•  *        •        •        • 

(iii)  For  CT  equipment  designed  for 
pulsed  operation,  peak  tube  potential  in 
kV,  scan  time  in  seconds,  and  either 
tube  current  in  mA,  x-ray  pulse  width  in 
seconds,  and  the  number  of  x-ray  pulses 
per  scan,  or  the  product  of  tube  current, 
x-ray  pulse  width,  and  the  number  of  x- 
ray  pulses  in  mAs. 

(iv)  For  CT  equipment  not  designed 
for  pulsed  operation,  peak  tube  potential 
in  kV,  and  either  tube  current  in  mA  and 
scan  time  in  seconds,  or  the  product  of 
tube  current  and  exposure  time  in  mAs 
and  the  scan  time  when  the  scan  time 
and  exposure  time  are  equivalent. 

(v)  For  all  other  equipment,  peak  tube 
potential  in  kV,  and  either  tube  current 
in  mA  and  exposure  time  in  seconds,  or 
the  product  of  tube  current  and 
exposure  time  in  mAs. 

*  •        •        •        • 

(58)  "Computed  tomography  (CT)" 
means  the  production  of  a  tomogram  by  . 
the  acquisition  and  computer  processing 
of  x-ray  transmission  data. 

(59)  "Scan"  means  the  complete 
process  of  collecting  x-ray  transmission 
data  for  the  production  of  a  tomogram. 
Data  may  be  collected  simultaneously 
during  a  single  scan  for  the  production 
of  one  or  more  tomograms. 

(60)  "Scan  time"  means  the  period  of 
time  between  the  beginning  and  end  of 
x-ray  transmission  data  accumulation 
for  a  single  scan. 

(61)  "Tomogram"  means  the  depiction 
of  the  x-ray  attenuation  properties  of  a 
section  through  a  body. 

(62)  "Dose"  means  the  absorbed  dose 
as  defined  by  the  International 
Commission  on  Radiation  Units  and 
Measurements.  The  absorbed  dose.  D,  is 
the  quotient  of  de  by  dm  where  de  is  the 


i 
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mean  energy  imparted  by  ionizing 
radiation  to  matter  of  mass  dm. 
•         *         •         «         • 

(h)  •  •  • 

(3)'  *  * 

(vi)  A  statement  of  the  maximum 
dev  iation  from  the  preindication  given 
by  labeled  technique  factor  control 
settings  or  indicators  during  any 
radiographic  or  CT  exposure  where  the 
equipment  is  connected  to  a  power 
supply  as  described  in  accordance  with 
this  paragraph.  In  the  case  of  fixed 
technique  factors,  the  maximum 
deviation  from  the  nominal  fixed  value 
of  each  factor  shall  be  stated; 

(viij  A  statement  of  the  maximum 
deviation  f.'-jm  the  continuous  indication 
of  X  Tav  tube  potential  and  current 
during  any  fluoroscopic  exposure  when 
the  equipment  is  connected  to  a  power 
supply  as  described  in  accordance  with 
this  paragraph;  and 

(vui)  A  statement  describing  the 
measurement  criteria  for  all  technique 
factors  used  in  paragraph  (h)(3)  (iii).  (vi). 
and  (vii)  of  this  section;  for  example,  the 
beginning  and  end  points  of  exposure 
time  measured  with  respect  to  a  certain 
percentage  of  the  voltage  waveform. 
*         *         •         *         • 

(n)  Aluminum  equivalent  of  material 
between  patient  and  image  receptor. 
Except  when  used  in  a  CT  x-ray  system, 
the  aluminum  equivalent  of  each  of  the 
items  listed  in  Table  II,  which  are  used 
between  the  patient  and  image  receptor 
may  not  exceed  the  indicated  limits. 


2.  By  revising  the  introductory 
paragraph  of  §  1020.31.  to  read  as 

follows: 

§1020.31     Radiographic  equipment 

The  provisions  of  this  section  apply  to 
equipment  for  the  recording  of  images, 
except  equipment  involving  use  of  an 
image  intensifier  or  computed 
tomography  x-ray  systems 
manufactured  on  or  after  November  29. 
1984. 
•  •  .  .  , 

3.  By  revising  the  introductory 
paragraph  of  §  1020.32,  to  read  as 
follows: 

§  1020.32    Fluoroscopic  equipment 

The  provisions  of  this  section  apply  to 
equipment  for  fluoroscopy  and  for  the 
recording  of  images  through  an  image 
intensifier  except  computed  tomography 
x-ray  systems  manufactured  on  or  after 
November  29,  1984. 


4.  By  adding  new  §  1020.33,  to  read  as 
follows: 


§  1020.33    Computed  tomography  (CT) 
equipment 

(a)  Applicability.  (1)  The  provisions  of 
this  section,  except  for  paragraphs  (b), 
(c|(1),  and  (r)(2)  are  applicable  as 
specified  herein  to  CT  x-ray  systems 
manufactured  or  remanufactured  on  or 
after  September  3,  1985. 

(2)  The  provisions  of  paragraphs  (b), 
(c)(1),  and  (c)(2)  are  applicable  to  CT  x- 
ray  systems  manufactured  or 
remanufactured  on  or  after  November 
29,  1984. 

(b)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

(1)  "Computed  tomography  dose  index 
(CTDI)"  means  the  integral  of  the  dose 
profile  along  a  line  perpendicular  to  the 
tomographic  plane  divided  by  the 
product  of  the  nominal  tomographic 
section  thickness  and  the  number  of 
tomograms  produced  in  a  single  scan; 
that  is; 

Where: 

z  =  position  along  a  line  perpendicular  to  the 

tomographic  plane. 
D|z|  =  Dose  at  position  z. 
T  =  . Nominal  tomographic  section  thickness, 
n  =  Number  of  tomograms  produced  in  a 

single  scan. 

This  definition  assumes  that  the  dose 
profile  is  centered  around  z=0  and  that, 
for  a  multiple  tomogram  system,  the 
scan  increment  between  adjacent  scans 
is  nT. 

(2)  "Contrast  scale"  means  the  change 
in  linear  attenuation  coefficient  per  CT 
number  relative  to  water  that  is; 


Contrast^scale^ 


(CT).-(cn. 


Where: 

^„  =  Linear  attenuation  coefficient  of  water. 

>!,  =  Linear  attenuation  coefTicient  of  material 

of  interest. 
(CT),  =  CT  number  of  water. 
(CT),  =  CT  number  of  material  of  interest 

(3)  "CT  conditions  of  operation" 
means  all  selectable  parameters 
governing  the  operation  of  a  CT  x-ray 
system  including  nominal  tomographic 
section  thickness,  filtration,  and  the 
technique  factors  as  defined  in 

§  1020.30fb)(36). 

(4)  'CT  number"  means  the  number 
used  to  represent  the  x-ray  attenuation 
associated  with  each  elemental  area  of 
the  CT  image. 

(5)  [Reserved] 

(6)  "CT  dosimetry  phantom"  means 
the  phantom  used  for  determination  of 
ther-dose  delivered  by  a  CT  x-ray 
systeHj.  The  phantom  shall  be  a  right 
circulaV  cylinder  of  polymethl- 
methacyiafe  of  density  1.19±0.01  grams 
per  CMbic  centimeter.  The  phantom  shall 


be  at  least  14  centimetere  in  length  and 
shall  have  diameters  of  32.0  centimeters 
for  testing  any  CT  system  designed  to 
image  any  section  of  the  body  (whole 
body  scanners)  and  16.0  centimeters  for 
any  system  designed  to  image  the  head 
(head  scanners)  or  for  any  whole  body 
scanner  operated  in  the  head  scanning 
mode.  The  phantom  shall  provide  means 
for  the  placement  of  a  dosimeterfs) 
along  its  axis  of  rotation  and  along  a 
line  parallel  to  the  axis  of  rotation  1.0 
centimeter  from  the  outer  surface  and 
within  the  phantom.  Means  for  the 
placement  of  a  dosimeter(s)  or 
alignment  device  at  other  locations  may 
be  provided  for  convenience.  The  means 
used  for  placement  of  a  do8imeter(s) 
(i.e.,  hole  size)  and  the  type  of 
dosimeter(s)  used  is  at  the  discretion  of 
the  manufacturer.  Any  effect  on  the 
aoses  measured  due  to  the  removal  of 
phantom  material  to  accommodate 
dosimeters  shall  be  accounted  for 
through  appropriate  corrections  to  the 
reported  data  or  included  in  the 
statement  of  maximum  deviation  for  the 
values  obtamed  using  the  phantom. 

(7)  "Dose  profile"  means  the  dose  as  a 
function  of  position  along  a  line. 

(8)  "Modulation  transfer  function" 
means  the  modulus  of  the  Fourier 
transform  of  the  impulse  response  of  the 
system. 

(9)  "Multiple  tomogram  system" 
means  a  CT  x-ray  system  which  obtains 
x-ray  transmission  data  simultaneously 
during  a  single  scan  to  produce  more 
than  one  tomogram. 

(10)  ".Noise"  means  the  standard 
deviation  of  the  fluctuations  in  CT 
number  expressed  as  a  percent  of  the 
attenuation  coefficient  of  water.  Its 
estimate  (S„)  is  calculated  using  the 
following  expression; 


lOOxCSxs 


s„= 


Where: 

CS  =  Contrast  scale. 

Hw  =  Linear  attenuation  coefficient  of  wafer. 

s  =  Estimated  standard  deviation  of  the  CT 
numbers  of  picture  elements  in  a 
specified  area  of  the  CT  image. 

(11)  "Nominal  tomographic  section 
thickness"  means  the  full-width  at  half- 
maximum  of  the  sensitivity  profile  taken 
at  the  center  of  the  cross-sectional 
volume  over  which  x-ray  transmission 
data  are  collected. 

(12)  "Picture  element"  means  an 
elemental  area  of  a  tomogram. 

(13)  "Remanufacturing"  means 
modifying  a  CT  system  in  such  a  way 
that  the  resulting  dose  and  imaging 
performance  become  substantially 
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equivalent  to  any  CT  x-ray  gystem 
manufdctured  by  the  original 
manufacturer  on  or  after  November  29, 
1984.  Any  reference  in  this  section  to 
"manufacture",  "manufacturer",  or 
"manufacturing"  includes 
remanufacture,  remanufacturer,  or 
remanufacturing,  respectively. 

(14)  "Scan  increment"  means  the 
amount  of  relative  displacement  of  the 
patient  with  respect  to  the  CT  x-ray 
system  between  successive  scans 
measured  along  the  direction  of  such 
displacement. 

(15)  "Scan  sequence"  means  a 
preselected  set  of  two  or  more  scans 
performed  consecutively  under 
preselected  CT  conditions  of  operations. 

(16)  "Sensitivity  profile"  means  the 
relative  response  of  the  CT  x-ray  system 
as  a  function  of  position  along  a  line 
perpendicular  to  the  tomographic  plane. 

(17)  "Single  tomogram  system"  means 
a  CT  x-ray  system  which  obtains  x-ray 
transmission  data  dunng  a  scan  to 
produce  a  single  tomogram. 

(18)  "Tomographic  plane"  means  that 
geometric  plane  which  the  manufacturer 
identifies  as  corresponding  to  the  output 
tomogram. 

(19)  "Tomographic  section"  means  the 
volume  of  an  object  whose  x-ray 
attenuation  properties  are  imaged  in  a 
tomogram. 

(c)  Information  to  be  provided  for 
users.  Each  manufacturer  of  a  CT  x-ray 
system  shall  provide  the  following 
technical  and  safety  information,  in 
addition  to  that  required  under 
§  1020.30(h),  to  purchasers  and,  upon 
request,  to  others  at  a  cost  not  to  exceed 
the  cost  of  publication  and  distribution 
of  such  information.  This  information 
shall  be  identified  and  provided  in  a 
separate  section  of  the  user's  instruction 
manual  or  in  a  separate  manual  devoted 
only  to  this  information. 

(1)  Conditions  of  operation.  A 
statement  of  the  CT  conditions  of 
operation  used  to  provide  the 
information  required  by  paragraph  (c) 
(2)  and  (3)  of  this  section. 

(2)  Dose  information.  The  following 
dose  information  obtained  by  using  the 
CT  dosimetry  phantom.  For  any  CT  x- 
ray  system  designed  to  image  both  the 
head  and  body,  separate  dose 
information  shall  be  provided  for  each 
application.  All  dose  measurements 
shall  be  performed  with  the  CT 
dosim.etry  phantom  placed  on  the 
patient  couch  or  support  device  without 
additional  attenuating  materials  present. 

(i)  The  CTDI  at  the  following  locations 
in  the  dosimetry  phantom: 

[a]  Along  the  axis  of  rotation  of  the 
phantom. 

[b]  Along  a  line  parallel  to  the  axis  of 
rotation  and  1.0  centimeter  interior  to 


the  surface  of  the  phantom  with  the 
phantom  positioned  so  that  CTDI  is  the 
maximum  obtainable  at  this  depth. 

(r)  Along  lines  parallel  to  the  axis  of 
rotation  and  1.0  centimeter  interior  to 
the  surface  of  the  phantom  at  positions 
90, 180,  and  270  degrees  from  the 
position  m  paragraph  (c)(2)(i)(6)  of  this 
section.  The  CT  conditions  of  operation 
shall  be  the  typical  values  suggested  by 
the  manufacturer  for  CT  of  the  head  or 
body.  The  location  of  the  position  where 
the  CTDI  is  maximum  as  specified  in 
paragraph  [z]{2](\)\b\  of  this  section 
shall  be  given  by  the  manufacturer  with 
respect  to  the  housing  of  the  scanning 
mechanism  or  other  readily  identifiable 
feature  of  the  CT  x-ray  system  in  such  a 
manner  as  to  permit  placement  of  the 
dosimetry  phantom  in  this  orientation. 

(li)  The  CTDI  in  the  center  location  of 
the  dosimetry  phantom  for  each 
selectable  CT  condition  of  operation 
that  varies  either  the  rate  of  duration  of 
x-ray  exposure.  This  CTDI  shall  be 
presented  as  a  value  that  is  normalized 
to  the  CTDI  in  the  center  location  of  the 
dosimetry  phantom  from  paragraph 
(c)(2)[i)  of  this  section,  with  the  CTDI  of 
paragraph  (c)!2)(i)  of  this  section  having 
a  Value  of  one.  As  each  individual  CT 
condition  of  operation  is  changed,  all 
other  independent  CT  conditions  of 
operation  shall  be  maintained  at  the 
typical  values  described  in  paragraph 
(c)(2)(i)  of  this  section.  These  data  shall 
encompass  the  range  of  each  CT 
condition  of  operation  stated  by  the 
manufacturer  as  appropriate  for  CT  of 
the  head  or  body.  When  more  than  three 
selections  of  a  CT  condition  of  operation 
are  available,  the  normalized  CTDI  shall 
be  provided,  at  least,  for  the  minimum, 
maximum,  and  mid-range  value  of  the 
CT  condition  of  operation. 

(iii)  The  CTDI  at  the  location 
coincident  with  the  maximum  CTDI  at  1 
centimeter  interior  to  the  surface  of  the 
dosimetry  phantom  for  each  selectable 
peak  tube  potential.  When  more  than 
three  selections  of  peak  tube  potential 
are  available,  the  normalized  CTDI  shall 
be  provided,  at  least,  for  the  minimum, 
maximum,  and  a  typical  value  of  peak 
tube  potential.  The  CTDI  shall  be 
presented  as  a  value  that  is  normalized 
to  the  maximum  CTDI  located  at  1 
centimeter  interior  to  the  surface  of  the 
dosimetry  phantom  from  paragraph 
(c)(2)(i)  of  this  section,  with  the  CTDI  of 
paragraph  (c)(2)(i)  of  this  section  having 
a  value  of  one. 

(iv)  The  dose  profile  in  the  center 
location  of  the  dosimetry  phantom  for 
each  selectable  nominal  tomographic 
section  thickness.  When  more  than  three 
selections  of  nominal  tomographic 
section  thicknesses  are  available,  the 
information  shall  be  provided,  at  least. 


for  the  minimum,  maximum,  and 
midrange  value  of  nominal  tomographic 
section  thickness.  The  dose  profile  shall 
be  presented  on  the  same  graph  and  to 
the  same  scale  as  the  corresponding 
sensitivity  profile  required  by  paragraph 
(c1|3)(iv)  of  this  section. 

(v)  A  statement  of  the  maximum 
deviaUon  from  the  values  given  in  the 
information  provided  according  to 
paragraph  (c)(2)  (i),  (ii),  (m),  and  (iv)  of 
this  section.  Deviation  of  actual  values 
may  not  exceed  these  limits. 

(3)  Imaging  performance  information. 
The  following  performance  data  shall  be 
provided  for  the  CT  conditions  of 
operation  used  to  provide  the 
information  required  by  paragraph 
(c)(2)(i)  of  this  section.  All  other  aspects 
of  data  collection,  including  the  x-ray 
attenuation  properties  of  the  material  in 
the  tomographic  section,  shall  be  similar 
to  those  used  to  provide  the  dose 
information  required  by  paragraph 
(c)(2|(i)  of  this  section.  For  any  CT  x-ray 
system  designed  to  image  both  the  head 
and  body,  separate  imaging  performance 
information  shall  be  provided  for  each 
application. 

(i)  A  statement  of  the  noise. 

(li)  A  graphical  presentation  of  the 
modulation  transfer  function  for  the 
same  image  processing  and  display 
mode  as  that  used  in  the  statement  of 
the  noise. 

(iii)  A  statement  of  the  nominal 
tomographic  section  thickness(es). 

(iv)  A  graphical  presentation  of  the 
sensitivity  profile,  at  the  location 
corresponding  to  the  center  location  of 
the  dosimetry  phantom,  for  each 
selectable  nominal  tomographic  section 
thickness  for  which  the  dose  profile  is 
given  according  to  paragraph  (c)(2)(iv) 
of  this  section. 

(v)  A  description  of  the  phantom  or 
device  and  test  protocol  or  procedure 
used  to  determine  the  specifications  and 
a  statement  of  the  maximum  deviation 
from  the  specifications  provided  in 
accordance  with  paragraph  (c)(3)  (i).  (ii). 
(in),  and  (iv)  of  this  section.  Devianon  of 
actual  values  may  not  exceed  these 
limits. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  numt>er  | 

(d)  Quality  assurance.  The 
manufacturer  of  any  CT  x-ray  system 
shall  provide  the  following  with  each 
system.  All  information  required  by  this 
subsection  shall  be  provided  in  a 
separate  section  of  the  users 
instructional  manual. 

(1)  A  phantom(s)  capable  of  providing 
an  indication  of  contrast  scale,  noise, 
nominal  tomographic  section  thickness. 
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the  spatial  resolution  capability  of  the 
system  for  low  and  high  contrast 
objects,  and  measuring  the  mean  CT 
number  of  water  or  a  reference  material. 

(2)  Instructions  on  the  use  of  the 
phantom(s)  including  a  schedule  of 
testing  appropriate  for  the  system, 
allowable  variations  for  the  indicated 
parameters,  and  a  method  to  store  as 
records,  quality  assurance  data. 

(3)  Representative  images  obtained 
with  the  phantom(s]  using  the  same 
processing  mode  and  CT  conditions  of 
operation  as  in  paragraph  (c)(3)  of  this 
section  for  a  properly  functioning 
system  of  the  same  model.  The 
representative  images  shall  be  of  two 
forms  as  follows: 

(i)  Photographic  copies  of  the  images 
obtained  from  the  image  display  device. 

(ii)  Images  stored  in  digital  form  on  a 
storage  medium  compatible  with  the  CT 
x-ray  system.  The  CT  x-ray  system  shall 
be  provided  with  the  means  to  display 
these  images  on  the  image  display 
device. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  .) 

(e)  [Reserved] 

in  Control  and  indication  of 
conditions  of  operation — (1)  Visual 
indication.  The  CT  conditions  of 
operation  to  be  used  during  a  scan  or  a 
scan  sequence  shall  be  indicated  prior 
to  initiation  of  a  scan  or  a  scan 
sequence.  On  equipment  having  all  or 
some  of  these  conditions  of  operation  at 
fixed  values,  this  requirement  may  be 
met  by  permanent  markmgs.  Indication 
of  the  CT  conditions  of  operation  shall 
be  visible  from  any  position  from  which 
scan  initiation  is  possible. 

(2)  Timers.  (1)  Means  shall  be 
provided  to  terminate  the  x-ray 
exposure  automatically  by  either 
deenergizing  the  x-ray  source  or 
shuttering  the  x-ray  beam  in  the  event  of 
equipment  failure  affecting  data 
collection.  Such  termination  shall  occur 
within  an  interval  that  limits  the  total 
scan  time  to  no  more  than  110  percent  of 
its  preset  value  through  the  use  of  either 
a  backup  timer  or  devices  which 
monitor  equipment  function.  A  visible 
signal  shall  indicate  when  the  x-ray 
exposure  has  been  terminated  through 
these  means  and  manual  resetting  of  the 
CT  conditions  of  operation  shall  be 
required  prior  to  the  initiation  of  another 
scan. 

(ii)  Means  shall  be  provided  such  that 
the  exposure  from  the  system  does  not 
exceed  the  radiation  levels  specified  in 
§  1020.30(k)  except  when  x-ray 
transmission  data  are  being  collected  for 


use  in  image  production  or  technique 
factor  selection. 

(iii)  Means  shall  be  provided  so  that 
the  operator  can  terminate  the  x-ray 
exposure  at  any  time  during  a  scan,  or 
series  of  scans  under  x-ray  system 
control,  of  greater  than  one-half  second 
duration.  Termination  of  the  x-ray 
exposure  shall  necessitate  resetting  of 
the  CT  conditions  of  operation  prior  to 
the  initiation  of  another  scan. 

(g)  Tomographic  plane  indication  and 
alignment.  (1)  For  any  single  tomogram 
system,  means  shall  be  provided  to 
permit  visual  determination  of  the 
tomographic  plane  or  a  reference  plane 
offset  from  the  tomographic  plane. 

(2)  For  any  multiple  tomogram  system, 
means  shall  be  provided  to  permit  visual 
determination  of  the  location  of  a 
reference  plane.  The  relationship  of  the 
reference  plane  to  the  planes  of  the 
tomograms  shall  be  provided  to  the  user 
in  addition  to  other  information 
provided  according  to  §  1020.30(h).  This 
reference  plane  can  be  offset  from  the 
location  of  the  tomographic  planes. 

(3)  The  distance  between  the 
indicated  location  of  the  tomographic 
plane  or  reference  plane  and  its  actual 
location  may  not  exceed  5  millimeters. 

(4)  For  any  offset  alignment  system, 
the  manufacturer  shall  provide  specific 
instructions  with  respect  to  the  use  of 
this  system  for  patient  positioning,  in 
addition  to  other  information  provided 
according  to  §  1020.30(h). 

(5)  If  a  mechanism  using  a  light  source 
is  used  to  satisfy  the  requirements  of 
paragraph  (g)  (1)  and  (2)  of  this  section, 
the  light  source  shall  allow  visual 
determination  of  the  location  of  the 
tomographic  plane  or  reference  plane 
under  ambient  light  conditions  of  up  to 
500  lux. 

(Information  colleKtion  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  .) 

(h)  Beam-on  and  shutter  status 
indicators.  (1)  Means  shall  be  provided 
on  the  control  and  on  or  near  the 
housing  of  the  scanning  mechanism  to 
provide  visual  indication  when  and  only 
when  x  rays  are  produced  and.  if 
applicable,  whether  the  shutter  is  open 
or  closed.  If  the  x-ray  production  period 
is  less  than  one-half  second,  the 
indication  of  x-ray  production  shall  be 
actuated  for  one-half  second.  Indicators 
at  or  near  the  housing  of  the  scanning 
mechanism  shall  be  discernible  from 
any  point  external  to  the  patient  opening 
where  insertion  of  any  part  of  the 
human  body  into  the  primary  beam  is 
possible. 

(2)  For  systems  that  allow  high 
voltage  to  be  applied  to  the  x-raytube 


continuously  and  that  control  the 
emission  of  x  rays  with  a  shutter,  the 
radiation  emitted  may  not  exceed  100 
milliroentgens  (2.58x10"' coulomb/ 
kilogram)  in  1  hour  at  any  point  5 
centimeters  outside  the  external  surface 
of  the  housing  of  the  scanning 
mechanism  when  the  shutter  is  closed. 
Compliance  shall  be  determined  by 
measurements  averaged  over  an  area  of 
100  square  centimeters  with  no  linear 
dimensions  greater  than  20  centimeters. 

(i)  Scan  increment  accuracy.  The 
deviation  of  indicated  scan  increment 
from  actual  scan  increment  may  not 
exceed  1  millimeter.  Compliance  shall 
be  measured  as  follows:  The 
determination  of  the  deviation  of 
indicated  versus  actual  scan  increment 
shall  be  based  on  measurements  taken 
with  a  mass  100  kilograms  or  less,  on  the 
patient  support  device.  The  patient 
support  device  shall  be  incremented 
from  a  typical  starting  position  to  the 
maximum  incrementation  distance  or  30 
centimeters,  whichever  is  less,  and  then 
returned  to  the  starting  position. 
Measurement  of  actual  versus  indicated 
scan  incremeni  may  be  taken  anywhere 
along  this  travel. 

(j)  CT  number  mean  and  standard 
deviation,  (a)  A  method  shall  be 
provided  to  calculate  the  mean  and 
standard  deviation  of  CT  numbers  for 
an  array  of  picture  elements  about  any 
location  in  the  image.  The  number  of 
elements  in  this  array  shall  be  under 
user  control. 

(2)  The  manufacturer  shall  provide 
specific  instructions  concerning  the  use 
of  the  method  provided  for  calculation 
of  CT  number  mean  and  standard 
deviation  in  addition  to  other 
information  provided  according  to 
§  1020.30(h). 

(Information  collected  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  .] 

Effective  date.  This  regulation  shall  be 
effective  September  3. 1985,  except  for 
the  following,  which  shall  be  effective 
November  29, 1984;  §  1020,30  (a),  (b)  (36) 
(iii)-(v).  (58)-{62),  (h)(3](vi)-(viii),  and 
(n);  §§  1020.31  and  1030.32  (introductory 
texts);  §  1020.33  (a),  (b),  and  (c)(2);  and 
§  1020.33(c)(1)  as  it  affects 
§  1020.33(c)(2). 

(Sec.  358.  82  Stat.  1177-1179  (42  U.S.C.  263f); 
sees.  201.  501.  502.  701.  52  Stat.  1040-1042  as 
amended.  1049-1051  as  amended.  1055-1056 
as  amended  (21  U.S.C.  321.  351.  352,  371)) 

Dated:  [uly  13.  1964. 
Mark  Novitch, 
Acting  Commissioner  of  Food  and  Drugs. 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 
(Docket  No.  40442-40921 

Final  Rules  for  Patent  Maintenance 
Fees 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  .Notice  of  final  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  is  amendmg  the  rules  of  practice 
in  patent  cases.  Part  I  of  Title  37.  Code 
of  Federal  Regulations,  to  provide  rules 
and  procedures  for  the  payment  of 
patent  maintenance  fees.  Public  Law  96- 
517,  enacted  on  December  12. 1980  and 
Pub.  L.  97-247,  enacted  on  August  27, 
1982,  provided  for  the  payment  of 
maintenance  fees  at  intervals  of  3'/2,  711' 
and  llV2'years  from  the  date  of  grant  of 
the  patent  for  maintaining  in  force  an 
original  patent,  a  reissue  patent  of  an 
invention,  and  under  Pub.  L.  96-517.  a 
plant  patent  and  reissues  thereof.  The 
changes  provide  specific  rules  and 
procedures  which  will  assist  patentees 
in  avoiding  the  inadvertent  expiration  of 
patent  for  failure  to  pay  the  appropriate 
maintenance  fee. 

EFFECTIVE  date:  November  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  Franklin  Burnett  by  telephone  at  (703) 
557-3054  or  by  m.ail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC.  20231. 
SUPPLEMENTARY  INFORMATION:  This  rule 
change  is  designed  prim.arily  to  (1) 
establish  a  set  of  rules  and  procedures 
for  the  payment  of  patent  maintenance 
fees:  and  (2)  effect  the  provisions  of  Pub. 
L.  96-517  and  97-247  with  respect  to 
payment  of  maintenance  fees.  The 
proposed  rules  were  published  on  April 
24.  1984,  in  Volume  49  of  the  Federal 
Register,  pages  17692  through  17698;  and 
on  May  8.  1984,  at  Volume  1042  of  the 
Official  Gazette,  pages  22  through  38.  A 
public  hearing  was  held  on  the  proposed 
rule  changes  on  June  26,  1984. 

A  public  briefing  on  the  Office's 
maintenance  fee  payment  plans  was 
announced  at  49  FR  2806  on  January  23, 
1984,  and  at  1038  Official  Gazette  293  on 
Jjnuary  31,  1984.  The  public  briefing  was 
held  on  February  22,  1984. 

Discussion  of  Specific  Rules 

Section  1.1,  is  amended  as  proposed 
to  add  a  new  paragraph  (d)  to  provide  a 
"Box  M.  Fee" in  the  Patent  and 
Trademark  Office  to  which  all 
maintenance  fee  correspondence  and 
payments  should  be  directed.  Changes 


in  small  entity  status  in  patents  and 
changes  in  the  "fee  address"  under 
§  1.363,  as  well  as  payments  of 
maintenance  fees  should  be  directed  to 
"Box  M.  Fee". 

Section  1.9,  paragraph  (d)  is  amended 
as  proposed  to  make  a  change  in 
citation  and  title  of  the  rule  of  the  Small 
Business  Administration  which  relates 
to  the  small  business  size  standard  for 
paying  reduced  patent  fees.  This  change 
was  published  in  the  Federal  Register  as 
a  final  rule  on  February  9, 1984  at  49  FR 
5024-5048.  The  wording  of  the  rule  itself 
was  not  changed.  This  change  is  made 
to  bring  the  wording  of  title  37.  Code  of 
Federal  Regulations  into  conformance 
with  title  13,  Code  of  Federal 
Regulations. 

Section  1.17,  is  amended  as  proposed 
to  establish  in  paragraph  (h)  a  fee  of 
$120  for  review  of  a  decision  refusing  to 
accept  and  record  payment  of  a 
maintenance  fee  filed  prior  to  the 
expiration  of  a  patent.  Paragraph  (h)  of 
§  1.17  is  also  amended  to  establish  a  fee 
of  S120  for  reconsideration  of  a  decision 
on  petition  refusing  to  accept  the 
delayed  payment  of  a  maintenance  fee 
in  an  expired  patent. 

Section  1.19.  is  amended  as  proposed 
to  add  new  paragraphs  (f)  and  (g).  New 
paragraph  (f)  provides  for  a  $10.00  fee 
for  a  microfiche  copy  of  a  patent  file 
wrapper  record.  Microfiche  copies  of 
these  patent  files  have  recently  become 
available  for  patents  issued  after 
January  1,  1984.  No  fee  had  previously 
been  set  by  rule  for  this  service.  This  fee 
is  not  directly  related  to  maintenance 
fees  but  is  set  at  this  time  for 
convenience.  New  paragraph  (g) 
establishes  a  $3. 00  fee  for  providing  an 
uncertified  statement  indicating  either 
the  status  of  payment  of  maintenance 
fees  due  on  a  patent  or  the  expiration  of 
a  patent.  This  charge  does  not  apply  to 
any  receipt  normally  provided  to  the  fee 
addressee  as  a  result  of  the  payment  of 
a  maintenance  fee,  but  does  apply  in 
any  other  instance  when  written 
evidence  of  the  status  of  payment  of 
maintenance  fees  on  a  patent  is 
requested,  whether  by  the  patentee  or  a 
member  of  the  public. 

Section  1.20,  is  amended  as  proposed 
to  add  new  paragraphs  (k),  (1)  and  (mj. 
New  paragraph  (k)  provides  for  a 
$100.00  surcharge  for  paying  a 
maintenance  fee  during  the  6-month 
grace  period  following  the  expiration  of 
three  years  and  six  months,  seven  years 
and  six  months,  and  eleven  years  and 
six  months  after  the  date  of  the  original 
grant  of  a  pateDt  based  on  an 
application  filed  on  or  after  December 
12. 1980  and  before  August  27. 1982. 
Since  Pub.  L.  9ft-517  did  not  provide  for 
small  entities,  fiie  surcharge  amount  of 


$100  applies  to  all  such  patents.  New 
paragraph  (1)  provides  for  a  $100 
surcharge  for  patentees  other  than  a 
small  entity  and  a  $50  surcharge  for 
small  entity  patentees  when  paying  a 
maintenance  fee  during  the  6-month 
grace  period  following  the  expiration  of 
three  years  and  six  months,  seven  years 
and  six  months,  and  eleven  years  and 
six  months  after  the  date  of  the  original 
grant  based  on  an  application  filed  on  or 
after  August  27. 1982.  This  surcharge  of 
$100  is  subject  to  a  50%  reduction  for 
small  entities  pursuant  to  Pub.  L.  97-247. 

New  paragraph  (m)  provides  for  a 
$500  surcharge  for  accepting  payment  of 
a  maintenance  fee  after  expiration  of  a 
patent  for  non-timely  payment  of  a 
maintenance  fee.  This  $500  surcharge 
applies  only  under  Pub.  L.  97-247  where 
the  patent  is  based  on  an  application 
filed  on  or  after  August  27, 1982  and 
where  the  delay  in  payment  is  show-n  to 
the  satisfaction  of  the  Commissioner  to 
have  been  unavoidable.  The 
requirement  that  the  delay  be 
"unavoidable"  is  the  same  as  that  for 
reviving  an  abandoned  application 
under  35  U.S.C.  133.  However,  the 
amount  of  evidence  required  will 
depend  upon  when  the  showing  that  the 
delay  was  "unavoidable"  is  made.  This 
surcharge  does  not  apply  to  patents 
based  on  applications  filed  prior  to 
August  27,  1982  since  acceptance  of  a 
maintenance  fee  after  expiration  of  a 
patent  for  non-timely  payment  is  not 
possible  under  Pub.  L.  96-517.  Since  this 
surcharge  is  provided  for  under  35 
U.S.C.  41(c),  it  is  not  subject  to  a  50% 
reduction  for  small  entities.  The 
surcharge  in  paragraph  (m)  is  not  in 
addition  to  the  surcharge  in  paragraph 
(1),  but  is  in  lieu  thereof. 

Section  1.33  is  amended  as  proposed 
to  add  a  new  paragraph  (d)  which 
allows  a  "correspondence  address"  or 
change  thereto  to  be  filed  during  the 
enforceable  life  of  the  patent.  The 
"correspondence  address"  will  be  used 
in  correspondence  relating  to 
maintenance  fees  unless  a  separate  "fee 
address"  has  been  specified.  Pa.'-agraph 
(d)  also  includes  a  reference  to  §  1.363 
relating  to  the  "fee  address"  to  be  used 
for  maintenance  fee  purposes. 

New  §  1.362  is  added  to  provide  for 
times  for  payment  of  maintenance  fees. 
New  paragraph  (a)  sets  forth  the 
requirement  that  maintenance  fees  as 
set  forth  in  §  1.20(e)-(j)  must  be  paid  in 
order  to  maintain  a  patent  in  force  if  the 
application  maturing  into  a  patent  was 
filed  on  or  after  December  12.  1980  and 
is  subject  to  the  payment  of 
maintenance  fees.  The  maintenance  fee 
amounts  set  in  §  1.20(e)-(g)  are  subject 
to  adjustment  in  accordance  with  the 
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provisions  of  Pub.  L.  96-517.  The 
maintenance  fee  amounts  set  in 
§  1.20(h)-(j)  are  subject  to  adjustment  in 
accordance  with  the  provisions  of  Pub. 
L.  97-247  on  October  1. 1985,  and  every 
third  year  thereafter,  to  reflect 
fluctuations  occurring  during  the 
previous  three  years  in  the  Consumer 
Price  Index,  as  determined  by  the 
Secretary  of  Labor.  Other  patent  fees 
are  also  subject  to  similar  adjustments. 

New  paragraph  (b)  of  §  1.362 
stipulates  that  no  maintenance  fees  are 
due  for  plant  patents  if  the  plant  patent 
application  was  filed  on  or  after  August 
27,  1982  or  for  any  design  patents 
Maintenance  fees  are  not  required  for  a 
reissue  patent  if  the  patent  being 
reissued  did  not  require  maintenance 
fees.  New  paragraph  (c)  defines  the 
pertinent  application  filing  dates  for 
purposes  of  determining  whether 
maintenance  fees  are  applicable. 
Paragraph  (c)(1)  establishes  that  for 
national  applications  not  claiming 
benefit  of  an  earlier  application,  the 
actual  United  States  filing  date  controls. 
Paragraph  (cl(2)  establishes  that  for 
national  applications  claiming  benefit  of 
an  earlier  foreign  application  under  35 
U.S.C.  119,  the  United  States  filing  date 
controls.  Paragraph  (c)(3)  provides  that 
foi*continuing  national  applications 
claiming  benefit  of  a  prior  application 
under  35  U.S.C.  120,  the  actual  United 
States  filing  date  of  the  continuing 
application  is  the  controlling  date. 
Paragraph  (c)(4)  provides  that  for  a 
reissue  application,  the  United  States 
filing  date  of  the  application  which 
matured  into  the  original  patent  upon 
which  the  reissue  application  is  based 
will  control.  Paragraph  (c)(5)  establishes 
that  for  an  international  application 
which  has  entered  the  United  States  as 
a  Designated  Office  under  35  U.S.C.  371, 
the  international  filing  date  granted 
under  Article  11(1)  of  the  Patent 
Cooperation  Treaty  controls.  This  is 
con.sistent  with  35  U.S.C.  363. 

Paragraph  (d)  of  new  §  1.362  sets  forth 
the  time  periods  when  maintenance  fees 
can  he  paid  without  a  surcharge.  Those 
periods,  referred  to  generally  as  the 
"window  period."  are  the  six-month 
periods  preceding  each  due  date.  i.e..  3 
years  through  3  years  and  six  months.  7 
years  through  7  years  and  six  months, 
and  11  years  through  11  years  and  six 
months  after  grant  of  the  patent.  The 
"due  dates"  are  defined  in  35  U.S.C. 
41(b).  A  maintenance  fee  paid  on  the 
last  day  of  a  window  period  can  be  paid 
without  surcharge.  The  last  day  of  a 
window  period  is  the  same  date 
(anniversary  date)  the  patent  was 
granted  3  years  and  six  months,  7  years 
and  six  months,  or  11  years  and  six 


months  after  grant  of  the  patent. 
Paragraph  (d)  has  been  modified  from 
the  proposal  to  add  "and"  between 
items  (2)  and  (3)  and  change  the  comma 
at  the  end  of  the  paragraph  to  a  period. 

Paragraph  (e)  of  new  §  1.362  sets  forth 
the  grace  periods  during  which 
maintenance  fees,  under  cither  Pub.  L. 
96-517  or  Pub.  L.  97-247,  may  be  paid 
with  the  surcharge  under  §  1.20  (k)  or  (1). 
The  grace  periods  are  the  six-month 
periods  immediately  following  each  due 
date,  i.e.,  after  3  years  and  six  months 
and  up  to  4  years,  after  7  years  and  six 
months  and  up  to  8  years,  and  after  11 
years  and  six  months  and  up  to  12  years 
after  grant  of  the  patent.  A  maintenance 
fee  may  be  paid  with  the  surcharge  on 
the  same  date  (anniversary  date)  the 
patent  was  granted  in  the  4th.  8lh.  or 
12th  year  after  grant  to  prevent  the 
patent  from  expiring. 

Paragraph  (f)  of  new  |  1.362  specifies 
that  where  the  last  day  for  paying  a 
maintenance  fee  falls  on  a  Saturday, 
Sunday,  or  a  federal  holiday  within  the 
District  of  Columbia,  the  maintenance 
fee  may  be  paid  on  the  next  succeeding 
day  which  is  not  a  Saturday,  Sunday,  or 
federal  holiday.  For  example,  if  the 
"window  period"  provided  by  paragraph 

(d)  for  paying  a  maintenance  fee  without 
surcharge  ended  on  a  Saturday,  Sunday, 
or  a  federal  holiday  within  the  District 
of  Columbia,  the  maintenance  fee  can  be 
paid  without  surcharge  on  the  next 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  federal  holiday.  Likewise,  if 
the  grace  period  provided  by  paragraph 

(e)  for  paying  a  niaintenance  fee  with 
surcharge  ended  on  a  Saturday.  Sunday, 
or  a  federal  holiday  within  the  District 
of  Columbia,  the  maintenance  fee  could 
be  paid  with  surcharge  on  the  next 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  federal  holiday.  In  the  latter 
situation,  the  failure  to  pay  the 
maintenance  fee  and  surcharge  on  the 
next  succeeding  day  which  is  not  a 
Saturday,  Sunday,  or  federal  holiday 
will  result  in  the  patent  expiring  on  a 
date  (4,  8,  or  12  years  after  the  date  of 
grant)  earlier  than  the  last  date  on 
which  the  maintenance  fee  and 
surcharge  could  be  paid.  1  his  situation 
results  from  the  provisions  of  35  U.S.C, 
21,  but  those  provisions  do  not  extend 
the  expiration  date  of  the  patent  if  the 
maintenance  fee  and  any  requried 
surcharge  are  not  paid  when  required. 
For  example,  if  the  grace  period  ended 
on  Saturday,  the  maintenance  fee  and 
surcharge  could  be  paid  on  the  next 
succeeding  business  day,  e.g.  Monday, 
but  the  patent  will  have  expired  at 
midnight  on  Saturday  if  the  maintenance 
fee  and  surcharge  were  not  paid  on  the 
following  Monday.  Paragraph  (f)  has 


been  modified  from  the  proposal  to 
explicitly  refer  to  "any  necessary 
surcharge"  for  clarity  since  the  ability  to 
pay  on  the  next  succeeding  day  which  is 
not  a  Saturday,  Sunday,  or  federal 
holiday  within  the  District  of  Columbia 
applies  to  the  maintenance  fee, 
including  any  necessary  surcharge. 

Paragraph  (g)  of  new  §  1.362 
establishes  that  if  the  proper  fees  are 
not  received  within  the  time  period 
specified  in  paragraphs  (d),  (e),  or  (f)  the 
patent  expires  at  the  end  of  the  grace 
period  set  forth  in  paragraph  (e). 
Paragraph  (g)  also  specifies  that  a  patent 
which  expires  for  the  failure  to  pay  the 
maintenance  fee  will  expire  at  the  end 
of  the  same  date  (anniversary  date)  the 
patent  was  granted  in  the  4lh.  8th.  or 
12th  year  after  grant. 

New  §  1.363  is  added  as  proposed  to 
provide  for  a  "fee  address"  for 
maintenance  fee  purposes.  New 
paragraph  (a)  specifies  that  the 
correspondence  address  used  during 
prosecution  of  the  application  will  be 
used  unless  (1)  a  "fee  address"  is 
provided  for  maintenance  fee  purposes 
when  submitting  the  issue  fee.  (2)  a 
correspondence  address  change  for  all 
purposes  is  filed  after  payment  of  the 
issue  fee.  or  (3)  a  "fee  address"  or  a 
change  in  the  fee  address"  is  filed  after 
payment  of  the  issue  fee. 

Paragraph  (b)  of  new  §  1.363  specifies 
that  an  assigrunent  does  not  result  in  a 
change  of  address  for  maintenance  fee 
purposes.  Due  to  the  possible  expiration 
of  a  patent  for  failure  to  timely  pay  the 
appropriate  maintenance  fee,  patentees 
should  ensure  that  the  Patent  and 
Trademark  Office  is  properly  notified  of 
the  proper  "fee  address"  to  which  all 
maintenance  fee  communications  are  to 
be  directed.  Under  both  Pub,  L.  96-517 
and  Pub.  L  97-247  the  burden  is  on  the 
patentee  to  timely  pay  maintenance 
fees.  The  Patent  and  Trademark  Office 
will  attempt  to  assist  patentees  through 
appropriate  courtesy  notices.  However, 
the  failure  to  receive  one  or  more 
notices  will  not  relieve  the  pat^tee  of 
the  obligation  to  timely  pay  the 
appropriate  maintenance  fee  to  prevent 
the  patent  from  expiring  by  operation  of 
law  if  the  maintenance  fee  is  not  paid. 
Section  1.363  does  not  provide  for 
maintenance  fee  correspondence  to  be 
directed  to  more  than  one  address. 

New  I  1.366  is  added  to  establish  the 
guidelines  and  procedures  for 
submission  of  maintenance  fees. 
including  any  necessary  surcharges. 
New  paragraph  (a)  states  that  the 
patentee  may  pay  maintenance  fees  and 
any  necessary  surcharges  or  any  person 
or  organization  may  pay  maintenance 
fees  and  any  necessary  surcharges  on 
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behalf  of  the  patentee  without  filing  in 
the  Patent  and  Trademark  Office 
evidence  of  authorization  by  the 
patentee  to  pay  maintenance  fees.  This 
will  enable  patentees  to  pay  the 
maintenance  fees  and  any  necessary 
surcharges  themselves  or  authorize 
some  person  or  organization  to  pay 
maintenance  fees  and  any  necessary 
surcharges  on  their  behalf.  No 
verification  of  the  authority  to  pay 
maintenance  fees  and  any  necessary 
surcharges  in  a  particular  patent  will  be 
made  by  the  Patent  and  Trademark 
Office.  While  anyone  may  pay  the 
maintenance  fees  and  any  necessary 
surcharges  on  a  patent,  any  Patent  and 
Trademark  Office  notices  relatmg  to 
maintenance  fees  will  be  mailed  to  the 
"fee  address"  set  forth  in  §  1.363. 
Paragraph  [i]  has  been  modified  from 
the  proposal  to  explicitly  refer  to  "any 
necessary  surcharges"  for  clarity. 

Paragraph  (b)  of  new  §  1.366  specifies 
that  a  maintenance  fee  and  any 
necessary  surcharge  for  a  patent  must 
be  submitted  in  the  amount  due  on  the 
date  the  maintenance  fee  and  any 
necessary  surcharge  are  paid,  and  at  the 
proper  time,  i.e  .  within  the  periods  set 
forth  in  §  1.362.  Paragraph  (b)  has  been 
modified  from  the  proposal  by  changing 
"proper  amount"  to  "amount  due  on  the 
date  the  maintenance  fee  and  any 
necessary  surcharge  are  paid."  This 
change  results  from  adoption  of  a 
suggestion  that  a  maintenance  fee 
payment  made  during  the  window 
period  should  not  require  adjustment  if 
the  maintenance  fees  are  thereafter 
increased  to  reflect  increases  in  the 
Consumer  Price  Index.  Under  paragraph 
(b)  as  adopted  herein,  if  the  amount  of 
the  maintenance  fee  is  correct  on  the 
date  it  is  paid  and  credited  to  the  patent, 
a  later  change  in  the  maintenance  fees 
to  retlect  changes  in  the  Consumer  Price 
Index  will  not  require  a  modification  in 
the  amount  paid.  However,  in  order  for 
the  maintenance  fee  to  be  considered 
paid  It  must  be  submitted  in  accordance 
with  §  1.366.  Paragraph  (b)  has  also 
been  modified  from  the  proposal  to 
explicitly  refer  to  §  1.362(0  for  purposes 
of  clarity  where  the  last  day  for  paying  a 
maintenance  fee  with  or  without  a 
surcharge  falls  on  a  Saturday,  Sunday, 
or  a  federal  holiday  within  the  District 
of  Columbia.  In  such  circumstances,  the 
fee  with  any  necessary  surcharge  may 
be  paid  on  the  next  succeeding  day 
which  is  not  a  Saturday.  Sunday,  or 
federal  holiday.  The  maintenance  fee 
and  any  necessary  surcharge  may  be 
paid  in  the  manner  set  forth  in  §  1,23. 
i.e.,  it  should  be  in  United  States  specie. 
Treasury  notes,  national  bank  notes, 
post  office  money  orders,  or  by  certified 


check.  As  indicated  in  §  1.23,  if  the 
maintenance  fee  payment  is  sent  in  any 
other  form,  the  Office  may  delay  or 
cancel  the  credit  until  collection  is 
made.  For  example,  a  personal  or  other 
uncertified  check  drawn  on  a  United 
States  bank  which  is  not  immediately 
negotiable,  e.g..  because  of  lack  of 
signature  or  insufficient  funds,  will  not 
constitute  payment  of  a  maintenance 
fee.  However,  a  personal  check  drawn 
on  a  United  States  bank  can  be  used  if  it 
is  immediately  negotiable.  Any 
remittances  from  foreign  countries  must 
be  payable  and  immediately  negotiable 
in  the  United  States  for  the  full  amount 
of  the  maintenance  fee  required. 

Paragraph  (b]  of  new  §  1.366  also 
provides  that  maintenance  fees  may  be 
paid  by  an  authorization  to  charge  a 
deposit  account  established  pursuant  to 
§  1.25.  The  authorization  to  charge  the 
deposit  account  must  be  submitted 
within  the  periods  set  forth  in  §  1.362 
and  must  be  limited  to  maintenance  fees 
payable  on  the  date  of  submission.  The 
authorization  to  charge  the  deposit 
account  cannot,  under  paragraph  (b),  be 
submitted  prior  to  the  third,  seventh,  or 
eleventh  year  after  the  grant  of  the 
patent.  If  an  authorization  to  charge  a 
deposit  account  were  submitted  to  pay 
the  maintenance  fee  due  at  three  years 
and  six  months  after  grant,  a  new 
authorization  to  charge  a  deposit 
account  or  other  form  of  payment  will 
have  to  be  submitted  at  the  appropriate 
time  for  each  of  the  maintenance  fees 
due  at  7  years  and  six  months  and  11 
years  and  six  months.  Paragraph  (b) 
also  specifies  that  any  payment  or 
authorization  filed  at  any  time  other 
than  that  set  forth  in  §  1.362  (d),  (e)  or  (f) 
will  not  serve  as  a  payment  of  the 
maintenance  fee,  except  insofar  as  a 
delayed  payment  of  the  maintenance  fee 
is  accepted  by  the  Commissioner 
pursuant  to  §  1.378.  Paragraph  (b)  also 
specifies  that  a  payment  of  less  than  the 
required  amount,  a  payment  in  a  manner 
other  than  that  set  forth  in  §  1.23,  or  the 
filing  of  an  authorization  to  charge  a 
deposit  account  having  insufficient 
funds,  will  not  constitute  payment  of  a 
maintenance  fee  on  a  patent.  The 
authorization  is  required  to  authorize 
the  immediate  charging  of  the  fee  to  the 
deposit  account.  An  authorization  would 
be  improper  if  it  only  authorized  the  fee 
to  be  charged  at  a  later  date,  e.g.,  on  the 
last  possible  day  of  payment  without 
surcharge.  Such  an  authorization  would 
not  serve  as  payment  of  the 
maintenance  fee.  Any  payment  which 
fails  to  result  in  the  entire  proper 
amount  of  the  maintenance  fee  being 
present  on  the  due  date  will  not 
constitute  payment  of  the  maintenance 


fee  Paragraph  (b)  also  specifies  that  the 
certificate  of  mailing  procedures  of  {  1.8 
or  the  mailing  by  "Express  Mail" 
provisions  of  1 1.10  may  be  utilized  in 
paying  maintenance  fees.  The  specific 
requirements  of  either  §  1.8  or  §  1.10 
must  be  fully  complied  with  if  either  is 
used. 

Paragraph  (c)  of  new  §  1.366 
establishes  the  data  necessary  and 
desired  when  submitting  maintenance 
fee  payments  and  any  necessary 
surcharges.  New  paragraph  (c)  specifies 
that  maintenance  fee  payments  and  any 
necessary  surcharges  must  include  at 
least  the  (1)  patent  number  and  (2) 
United  States  application  serial  number. 
Paragraph  (c)  has  been  modified  from 
the  proposal  to  explicity  refer  to  "any 
necessary  surcharges"  for  clarity  since 
the  identifying  information  must  also  be 
supplied  when  submitting  surcharges. 
The  wording  of  §  1.366(c)  has  also  been 
changed  from  the  proposal  to  clarify  that 
the  required  application  serial  number  is 
that  of  the  application  upon  which  the 
patent  issued.  This  change  from  the 
proposal  makes  clear  that  the  serial 
number  required  to  be  submitted  is  not 
that  of  a  prior  parent  application  but 
rather,  the  actual  application  which 
matured  into  the  patent  for  which 
maintenance  fees  are  to  be  paid.  If  the' 
maintenance  fee  is  being  paid  on  a 
reissue  patent,  the  serial  number 
required  is  that  of  the  reissue 
application.  Since  this  required 
information  will  be  used  as  a  cross- 
check to  ensure  that  the  maintenance 
fee  is  properly  credited,  the  application 
serial  number  must  correspond  to  the 
patent  which  issued  therefrom.  If  less 
than  the  required  information  is 
submitted,  the  Office  will  not  credit  the 
payment.  Additionally,  if  notice  is 
required  that  the  proper  identifying  data 
has  not  been  submitted,  it  would  result 
in  requiring  the  payment  of  a  surcharge 
if  the  necessary  data  is  submitted  after 
the  "window  period"  closes.  If  the 
required  information  is  not  submitted 
until  after  the  end  of  the  grace  period, 
the  patent  would  have  expired  because 
of  the  failure  to  properly  identify  the 
patent  to  which  the  maintenance  fee 
payment  is  to  be  credited  prior  to  the 
expiration  of  the  grace  period.  The 
patentee  in  such  a  circumstance  could 
proceed  under  §  1.378,  if  appropriate,  or 
could  file  a  petition  under  §  1.377  within 
the  period  set  therein  seeking  to  have 
the  maintenance  fee  accepted  as  timely 
even  though  all  of  the  proper  identifying 
data  was  not  present  prior  to  the 
expiration  of  the  grace  period. 

Paragraph  (d)  of  new  §  1.366  specifies 
that  the  following  information  should 
also  be  submitted  for  each  patent  on 
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which  a  maintenance  fee  or  surcharge  is 
paid:  (!)  Whether  it  is  the  3V2,  7V2.  or 
11 V2  year  fee,  (2)  whether  small  entity 
status  is  being  changed  or  claimed  with 
the  payment,  (3)  the  amount  of  the 
maintenance  fee  and  any  surcharge 
being  submitted.  (4)  any  assigned  payor 
number,  (5)  patent  issue  date  and  (6) 
United  States  application  filing  date. 
Paragraph  (d)  has  been  modified  from 
the  proposal  to  explicitly  refer  to  "any 
necessary  surcharges"  for  clarity. 
Paragraph  (d)  has  also  been  changed 
from  the  proposak^  emphasize  that 
when  the  payment  is  being  made  on  a 
reissue  patent  the  required  patent 
number  and  application  serial  number 
are  those  of  the  reissue  patent  and 
reissue  application.  Where  the  payment 
IS  a  maintenance  fee  and  any  necessary 
surcharge  on  a  reissue  patent,  in 
addition  to  the  information  requested  for 
all  payments,  paragraph  (d)  as  adopted 
herein  also  requests  certain  identifying 
data  relating  to  the  original  patent,  i.e., 
original  patent  number,  original  patent 
issue  date,  and  original  United  States 
tipplication  filing  date.  The  reason  for 
requesting  the  original  patent  number, 
original  patent  issue  date,  and  original 
United  States  application  filing  date  is 
that  the  original  filing  and  issue  dates 
are  the  dates  which  control  if  and  when 
maintenance  fees  must  be  paid  to 
prevent  the  reissue  patent  from  e.xpiring. 
The  reference  to  a  payor  number  has 
been  added.  A  payor  number  will  be 
assigned  to  each  "fee  address"  in  order 
to  facilitate  data  input  and  subsequent 
changes  in  the  location  of  the  "fee 
address."  Details  of  the  "payor  number" 
system  will  be  announced  to  the  public 
in  a  future  Official  Gazette  notice. 
Although  the  submission  of  the 
information  requested  in  paragraph  (d) 
is  not  mandatory,  it  would  expedite  the 
processing  of  the  maintenance  fee 
payments. 

The  final  rule  thus  requires  less 
mandatory  information,  i.e..  the  patent 
number  and  U.S.  application  serial 
number,  than  would  have  been  required 
by  the  proposed  rule.  The  required 
infonnation  is  considered  to  be  the  least 
that  is  required  to  make  a  cross-check 
and  thus  assure  that  the  maintenance 
fee  is  being  credited  to  the  proper 
patent.  The  patent  issue  date  and  the 
application  filing  date,  which  were 
included  in  the  proposed  rule  as 
mandatory  information,  are  included  in 
the  final  rule  as  desirable,  but  not 
mandatory,  information.  The  effect  of 
this  change  is  that  an  error  in  either  the 
patent  issue  date  or  the  application 
filing  date,  or  both,  by  the  person  paying 
the  maintenance  fee  would  not  result  in 
a  refusal  to  accept  the  maintenance  fee 


and  to  credit  the  payment  thereof  to  the 
patent,  if  the  patent  number  and  United 
States  application  serial  number  were 
correct,  i.e.,  in  agreement.  However,  if 
any  error  included  either  the  patent 
number  or  the  United  States  application 
serial  number  such  that  they  were  not  in 
agreement  the  payment  would  not  be 
accepted  and  credited  until  correction 
was  made.  The  date  of  the  correction 
would  be  the  date  the  maintenance  fee 
payment  is  credited  as  being  made. 

Paragraph  (el  of  new  §  1.366  specifies 
that  maintenance  fee  payments  and  any 
surcharges  relating  thereto  must  be 
submitted  separate  from  any  other 
payments  for  fees  or  charges,  whether 
submitted  in  the  manner  set  forth  in 
§  1.23  or  by  an  authorization  to  charge  a 
deposit  account.  Maintenance  fee 
payments  and  surcharge  payments 
relating  thereto  which  are  co-mingled 
with  payments  for  other  fees  or  charges, 
e.g.,  application  filing  fees,  issue  fees, 
petition  fees,  document  supply  fees.  etc.. 
will  not  be  accepted.  The  maintenance 
fees  require  processing  by  a  separate 
area  of  the  Office  and  are  not  processed 
in  the  same  manner  as  other  fees  and 
charges.  Maintenance  fees  for  a  number 
of  patents  can  be  submitted  together  in 
one  submission  and  one  payment. 
Paragraph  (e)  specifies  thatif 
maintenance  fee  payments  for  more 
than  one  patent  are  submitted  together, 
they  should  be  submittedon  as  few 
sheels  as  possible,  listing  the  patent 
numbers  in  increasing  patent  number 
order.  If  the  payment  submitted,  which 
can  be  made  as  a  single  payment,  is 
insufficient  to  cover  the  maintenance 
fees  and  any  surcharges  for  all  the  listed 
patents,  the  payment  will  be  applied  in 
the  order  the  patents  are  listed.  In  such 
a  circumstance  where  the  fees  are 
insufficient,  the  maintenance  fee  and 
any  surcharge  for  one  or  more  c  f  the  last 
listed  patents  will  not  be  pj;d 

Paragraph  (f)  of  new  §  1,306  serves  as 
a  reminder  to  patentees  of  the  necessity 
to  check  for  the  loss  of  small  entity 
status  prior  to  paying  each  maintenance 
fee  on  a  patent.  This  is  already  a 
requirement  of  §  1.28(b).  Paragraph  [T] 
provides  that  notification  of  any  change 
in  status  resulting  in  loss  of  entitlement 
to  small  entity  status  must  be  filed  in  a 
patent  prior  to  paying,  or  at  the  time  of 
paying,  the  earliest  maintenance  fee  due 
after  the  date  on  which  status  as  a  small 
entity  is  no  longer  appropriate.  If  status 
as  a  small  entity  has  been  previously 
established  by  filing  a  statement  and 
such  status  is  checked  and  is  found  to 
be  proper,  no  notification  is  required.  It 
is  not  necessary  to  file  new  verified 
statements  claiming  small  entity  s'atus 
at  this  point  if  the  status  as  a  small 


entity  has  been  established  and  is  still 
proper  even  if  rights  have  been 
transferred  to  a  small  entity  who  has  not 
previously  filed  a  verified  statement. 
The  requirement  is  to  notify  the  Patent 
and  Trademark  Office  of  the  loss  of 
entitlement  and  to  pay  the  maintenance 
fee  in  the  proper  amount  for  other  than  a 
small  entity  where  arproprirtte.  The 
refund  provisions  of  §  1.28(a)  for  later 
submitted  small  entity  statements  will 
apply  to  maintenance  fees. 

Paragraph  (g)  of  new  §  1.3B6  provides 
that  maintenance  fees  and  surcharges 
relating  thereto  will  not  be  refunded 
except  in  accordance  with  §§  1.26  and 
1.28(a).  A  patentee  cannot  obtain  a 
refund  of  a  maintenance  fee  which  was 
due  and  payable  on  the  pa'ent.  Any 
duplicate  payment  will  he  refunded  to 
the  fee  address. 

New  §  1.377  is  added  as  proposed  to 
provide  a  mechanism  for  review  of  a 
decision  refusing  to  accept  aed  record 
payment  of  a  maintenance  fee  filed  prior 
to  the  expiration  of  a  patent.  Paragraph 
(a)  of  new  §  1.377  specifies  that  a 
patentee  who  is  dissatisfied  with  the 
refusal  of  the  Patent  and  Trademark 
Office  to  accept  and  record  a 
mantenance  fee  which  was  filed  prior  to 
the  expiration  of  the  patent  may  petition 
the  Commissioner  to  accept  and  record 
the  maintenance  fee.  This  petition  may 
be  used,  for  example,  in  situations 
where  an  error  is  present  in  the 
identifying  data  required  by  §  1.366(c) 
with  the  maintenance  fee  payment,  i.e., 
either  the  patent  number  or  the 
application  serial  number  are  incorrect. 
A  petition  under  §  1.377  would  provide 
an  avenue  for  seeking  relief.  A  petition 
under  §  1.377  would  not  be  appropriate 
where  there  is  a  complete  failure  to 
include  at  least  one  correct  mandatory 
identifier  as  required  by  §  1.366(c)  for' 
the  patent  since  no  evidence  would  be 
present  as  to  the  patent  on  which  the 
maintenance  fee  was  intended  to  be 
paid.  If  the  maintenance  fee  payment 
with  an  incorrect  manddton,  identifier 
was  made  near  the  end  of  the  grace 
period,  the  patent  might  expire  since  the 
Office  would  not  credit  the  fee  to  a 
patent.  For  patents  based  on 
applications  filed  between  December  12. 
1980  and  August  27.  1982.  there  is  no 
provision  for  acceptance  of  a 
maintenance  fee  after  the  grace  period 
such  as  in  §  1.378  and  so  the  filing  of  a 
petition  under  §  1.377  would  not  be 
appropriate  where  the  patentee  paid  a 
maintenance  fee  on  one  patent  when  the 
patentee  intended  to  pav  the 
maintenance  fee  on  a  different  patent 
but  through  error  identified  the  wrong 
patent  by  patent  number  and 
application  serial  number.  Likewise,  a 


34720 


Federal 


Register  /  Vol.  49.  No.  171  /  Friday.  August  31.  1984  /  Rules  and  Regulations 


petition  under  §  1.377  would  not  be 
appropriate  where  the  entire 
maintenance  fee  payment,  including  any 
necessary  surcharge,  was  not  filed  prior 
to  expiration  of  the  patent. 

Paragraph  (b)  of  new  §  1.377  specifies 
that  any  petition  under  new  §  1.377  must 
be  filed  within  2  months  of  the  action 
complained  of.  or  withm  such  other  time 
as  may  be  set  in  the  action  complained 
of.  The  petition  must  be  accompanied  by 
the  petition  fee  of  $120  provided  for  in 
the  amendment  to  §  1.171h).  Paragraph 
(b)  also  provides  that  the  petition  may 
include  a  request  that  the  petition  fee  be 
refunded  if  the  refusal  to  accept  and 
record  the  maintenance  fee  is 
determined  io  have  resulted  from  an 
error  by  the  Patent  and  Trademark 
Office. 

Paragraph  (c)  of  new  §  1.377  specifies 
that  any  petition  filed  under  the  section 
must  comply  with  the  requirements  of 
paragraph  (b)  of  §  1.181  and  must  be 
signed  by  an  attorney  or  agent 
registered  to  practice  before  the  Patent 
and  Trademark  Office,  or  by  the 
patentee,  the  assignee,  or  other  party  in 
interest.  A  person  or  organization  whose 
only  responsibility  insofar  as  the  patent 
is  concerned  is  the  payment  of  a 
maintenance  fee  is  not  a  party  in 
interest  for  purposes  of  paragraph  (c)  of 
§  1.377.  The  petition  must  be  in  the  form 
of  a  verified  statement  if  made  by  a 
person  not  registered  to  practice  before 
the  Patent  and  Trademark  Office.  If  the 
petition  is  signed  by  a  person  not 
registered  to  practice  before  the  Patent 
and  Trademark  Office,  the  petition  must 
include  the  authority  of  the  person 
signing  the  petition  as  patentee, 
assignee,  or  other  party  in  interest. 

New  §  1.378  is  added  as  proposed  to 
establish  the  procedure  for  acceptance 
of  the  delayed  payment  of  a 
maintenance  fee  in  an  expired  patent. 
This  procedure  is  only  available  under 
Pub.  L  97-247  where  "the  application  on 
which  the  patent  is  based  was  filed  on 
or  after  August  27,  1982.  If  the 
maintenance  fee  is  due  under  Pub.  L  96- 
517.  I.e..  the  application  on  which  the 
patent  is  based  was  filed  on  or  after 
December  12, 1980,  and  before  August 
27, 1982.  the  delayed  payment  of  the 
maintenance  fee  is  not  provided  for  by 
statute  and  cannot  be  accepted  after 
expiration  of  the  patent,  and  the  patent 
cannot  be  reinstated. 

Paragraph  (a)  of  new  §  1.378  provides 
that  the  Commissioner  may  accept  the 
payment  of  any  maintenance  fee  due  on 
a  patent  based  on  an  application  filed 
on  or  after  August  27,  1982,  after 
expiration  of  the  patent  if,  upon  petition, 
the  delay  in  payment  of  the  maintenance 
fee  is  shown  to  the  satisfaction  of  the 
Commissioner  to  have  been 


unavoidable.  The  surcharge  set  forth  in 
§  1.20{m)  must  be  paid  as  a  condition  of 
accepting  payment  of  the  maintenance 
fee.  No  separate  petition  fee  is  required 
for  this  petition.  If  the  Commissioner 
accepts  payment  of  the  maintenance  fee 
upon  petition,  the  patent  shall  be 
considered  as  not  having  expired,  but 
will  be  subject  to  the  inter\'ening  rights 
provisions  of  35  U.S.C.  41(c)(2). 

Paragraph  (b)  of  new  §  1.378  specifies 
the  requirements  of  a  petition  for 
acceptance  of  the  delayed  payment  of  a 
maintenance  fee  filed  within  six  months 
of  the  expiration  of  the  patent.  Under 
paragraph  (b),  the  petition  must  include 
the  required  maintenance  fee  set  forth  in 
§  1.20  (h]-(j);  the  surcharge  set  forth  in 
§  1.20(m);  and  a  showing  that  the  delay 
was  unavoidable  since  reasonable  care 
was  taken  to  ensure  that  the 
maintenance  fee  would  be  paid  timely. 
The  showing  must  enumerate  the  steps 
taken  to  ensure  timely  payment  of  the 
maintenance  fee.  In  view  of  the 
requirement  to  enumerate  the  steps 
taken  to  ensure  timely  payment  of  the 
maintenance  fee,  an  argument  that  the 
patentee  was  ignorant  of  the 
requirement  to  pay  maintenance  fees 
will  not  constitute  a  showing  of 
unavoidable  delay.  Evidence  that 
despite  reasonable  care  on  behalf  of  the 
patentee  and/or  the  patentee's  agents, 
and  reasonable  steps  to  ensure  timely 
payment,  the  maintenance  fee  was 
unavoidably  not  paid,  could  be 
submitted  in  support  of  an  argument 
that  the  delay  in  payment  was 
unavoidable.  For  example,  an  error  in  a 
docketing  system  could  possibly  result 
in  a  finding  that  a  delay  in  payment  was 
unavoidable  if  it  were  shown  that 
reasonable  care  was  exercised  in 
designing  and  operating  the  system  and 
if  it  were  shown  that  the  patentee  took 
reasonable  steps  to  ensure  that  the 
patent  was  entered  info  the  system  to 
ensure  timely  payment  of  the 
maintenance  fees. 

Paragraph  (c)  of  new  §  1.378  specifies 
the  requirements  of  a  petition  for 
acceptance  of  the  delayed  payment  of  a 
maintenance  fee  filed  more  than  six 
months  after  the  expiration  of  a  patent. 
These  requirements  are  much  more 
stringent  in  view  of  the  heavy  burden  of 
proof  that  the  delay  was  unavoidable. 
The  legislative  history  of  Pub.  L.  97-247. 
House  Report  No.  97-542  (Committee  on 
the  Judiciary),  indicates  that  "(ajfter  the 
expiration  of  a  reasonable  period  of 
time,  the  patentee  would  bear  a  heavy 
burden  of  proof  that  the  delay  was 
unavoidable."  The  six-month  period 
provided  for  petition  under  paragraph 
(b)  is  considered  to  be  a  reasonable 
period  of  time  within  which  to  seek 
reinstatement  of  a  patent  which  expired 


for  failure  to  pay  the  maintenance  fee. 
Any  petition  filed  more  than  six  months 
after  expiration  must  meet  the  more 
stringent  requirements  of  paragraph  (c). 
Under  paragraph  (c),  the  petition  must 
include  the  same  elements  as  in 
paragraph  (b)  and,  in  addition,  must 
demonstrate  that  the  failure  to  pay  the 
maintenance  fee  was  unavoidable  due 
to  circumstances  outside  of  the  control 
of  the  patentee  and  those  acting  on 
behalf  of  the  patentee  in  paying  the 
maintenance  fee.  The  showing  in  a 
petition  under  paragraph  (c)  must  be 
sufficient  in  scope  and  content  to  meet 
the  heavy  burden  of  proof  required  to 
show  that  a  delay  in  payment  of  the 
maintenance  fee  of  more  than  six 
months  after  expiration  of  the  patent 
was  unavoidable.  In  contrast  to  a 
petition  under  paragraph  (b),  a  showing 
in  a  petition  under  paragraph  (c)  of  an 
error  in  a  docketing  system  will  not  be 
sufficient  to  find  that  the  delay  was 
unavoidable.  Instead,  a  petition  filed 
under  paragraph  (c)  must  demonstrate 
that  the  circumstances  resulting  in  the 
delay  were  entirely  outside  the  control 
of  the  patentee  and  those  acting  on 
behalf  of  the  patentee  in  paying  the 
maintenance  fee,  e.g.,  serious  efforts 
without  success  to  raise  the  funds 
required  to  pay  the  maintenance  fee. 

Paragraph  (d)  of  new  §  1.378  requires 
that  a  petition  filed  under  §  1.378  be 
signed  by  an  attorney  or  agent 
registered  to  practice  before  the  Patent 
and  Trademark  Office,  or  by  the 
patentee,  the  assignee,  or  other  party  in 
interest.  A  person  or  organization  whose 
only  responsibility  insofar  as  the  patent 
is  concerned  is  the  payment  of  a 
maintenance  fee  is  not  a  party  in 
interest  for  purposes  of  paragraph  (d)  of 
§  1.378.  Under  paragraph  (d).  the 
petition  must  be  in  the  form  of  a  verified 
statement  if  made  by  a  person  not 
registered  to  practice  before  the  Patent 
and  Trademark  Office.  If  the  petition  is 
signed  by  a  person  not  registered  to 
practice  before  the  Patent  and 
Trademark  Office,  the  petition  must 
include  the  authority  of  the  person 
signing  the  petition  as  patentee, 
assignee,  or  other  party  in  interest. 

Paragraph  (e)  of  new  §  1.378  provides 
a  mechanism  for  obtaining 
reconsideration  of  a  decision  refusing  to 
accept  a  maintenance  fee  upon  petition 
filed  pursuant  to  paragraph  (a).  This 
mechanism  is  a  petition  for 
reconsideration  which  may  be  filed 
within  two  months  of,  (,r  such  other  time 
as  set  in  the  decision  refusing  to  accept 
the  delayed  payment  of  the  maintenance 
fee.  In  contrast  to  petitions  filed  imder 
paragraph  (a),  the  petition  for 
reconsideration  filed  under  paragraph 
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(e)  oi"  new  §  1.378  will  require  the 
separate  petition  fee  set  forth  in  the    • 
^      amendment  to  §  1.17(h).  Paragraph  (e) 
also  provides  that  after  the  decision  on 
the  petition  for  reconsideration,  no 
further  reconsideration  or  review  of  the 
matter  will  be  undertaken  by  the 
Commissioner.  Paragrnph  (e)  also 
provides  for  refund  of  the  maintenance 
fee  and  the  surcharge  set  forth  in 
§  1.20(m)  if  the  delayed  payment  of  the 
maintenance  fee  is  not  accepted.  The 
refund  will  be  made  following  the 
decision  on  the  petition  for 
reconsideration,  or  after  the  expiration 
of  the  time  for  filing  such  a  petition  for 
reconsideration,  if  none  is  filed. 
Paragraph  (e)  specifies  that  the  fee  for 
filing  the  petition  for  reconsideration 
will  not  be  refunded  unless  the  refusal 
to  accept  and  record  the  maintenance 
fee  is  determined  to  result  from  an  error 
by  the  Patent  and  Trademark  Office. 

Response  to  Comments  on  the  Rules 

Specific  comments  were  received  on  a 
number  of  the  proposed  rule  changes. 
Eight  letters  submitting  written 
comments  were  received.  Oral 
testimony  was  presented  by  two 
persons  (one  person  testified  on  behalf 
of  the  American  Intellectual  Property 
;         Law  Association)  at  the  public  hearing 
J        conducted  on  June  26. 1964.  All  of  the 
7        written  and  oral  comments  were 

considered  in  adopting  the  changes  set 
.         forth  herein.  The  comments  submitted 
'        appear  below  along  with  responses 
thereto. 

Comment 

One  comment  suggested  that  the 
surcharge  set  at  37  CFR  1.201ml  for 
accepting  a  maintenance  fee  after 
expiration  of  the  patent  should  be 
reduced  from  SoOJ.OO  to  $50.00  and  that 
this  amount  should  be  reduced  by  50 
percent  for  small  entities. 

Reply 

The  suggestion  has  not  been  adopted. 
The  surcharge  set  at  37  CFR  1.20(m)  is 
considered  to  be  appropriate  in  view  of 
the  importance  of  the  relief  being 
obtained.  Before  a  surcharge  under  37 
CFR  1.20(m)  is  due  the  patent  will  have 
already  expired  due  to  the  failure  to  pay 
a  maintenance  fee  within  a  one-year 
period  provided  for  the  payment.  Setting 
a  lower  amount  as  the  surcharge  would 
tend  to  denigrate  the  importance  of  the 
relief  obtained  by  the  acceptance  of  a 
maintenance  fee  after  expiration  of  a 
patent.  Further,  a  lower  surcharge  is  not 
justified  in  view  of  the  ample 
opportunity  for  payment  of  the 
maintenance  fee  which  is  presented  by 
the  one-year  period  in  which  payment 
can  be  made  and  the  fact  that  the  pubhc 
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is  now  on  notice  that  maintenance  fees 
are  due  and  payable.  Further,  the  Patent 
and  Trademark  Office  w  ill  provide 
courtesy  notices  regarding  the  need  to 
pay  maintenance  fees  at  a  plurality  of 
points  in  time  before  the  patent  expires. 
Such  a  notice  now  appears  on  the  patent 
grant  and  presently  plans  are  to  print 
such  a  courtesy  notice  on  the  Notice  of 
Allowance  and  the  Kssue  Fee  Receipt. 
Notices  will  be  printed  in  the  Official 
Gazette  listing  the  patent  number  ranges 
of  patents  on  which  maintenance  fees 
can  be  paid  and  a  notice  will  be  mailed 
to  the  patentee  during  the  grace  period  if 
the  maintenance  fee  is  not  paid. 
Therefore,  relatively  few  patentees 
should  fail  to  pay  the  maintenance  fee 
before  expiration  of  the  patent  due  to 
unavoidable  circumstances.  The 
surcharge  set  at  37  CFR  1.20(m)  is 
established  pursuant  to  35  U.S.C.  41(c) 
and  therefore  the  small  entity  provisions 
of  Pub.  L.  97-247  do  not  appiv  to  this  fee. 
Also.  Pub.  L.  97-247  provides  that  the 
surcharge  set  at  37  CFR  1.20(m)  could  be 
in  addition  to  any  surcharge  established 
for  payment  of  the  maintenance  fee 
during  the  grace  peruxi  as  set  at  37  CFR 
1.20(1).  The  Patent  and  Trademark  Office 
has  established  a  separate  surcharge  set 
at  37  CFR  1.20(m|  not  in  addition  to  the 
surcharge  set  at  37  CFR  1.20(1).  but  in 
lieu  thereof.  The  amount  set  at  37  CFR 
1.20(m)  18  not  seen  to  be  excessive. 

Comment 

Two  comments  suggested  that  the 
small  entity  reduced  tee  provisions  of 
Pub.  L.  97-247  should  have  been  applied 
to  maintenance  fees  required  under  Pub. 
L.  96-517. 

Reply 

The  maintenance  fee  amounts  under 
Pub.  L.  96-517  set  at  37  CFR  1.20(e)-(g) 
were  previously  set  and  are  not  part  of 
the  present  rulemaking.  It  should  be 
noted,  however,  that  Pub.  L.  96-517  did 
not  provide  for  reduction  of  fees  for 
small  entities.  Reductions  of  fees  for 
small  entities  were  established  in  Pub.  L. 
97-247  only  for  fees  under  35  US  C.  41 
(a)  and  (b)  thereof.  The  maintenance  fee 
levels  in  37  CFR  1.20(e)-(g),  however, 
were  established  under  35  U.S.C.  41  (c) 
of  Pub.  L.  96-517  rather  than  35  U.S.C. 
41(a)  or  (b)  of  Pub.  L.  97-247.  Therefore, 
the  fee  amounts  previously  set  at  37  CFR 
1.20(e)-(g)  are  not  seen  to  be  subject  to 
reduction  for  small  entities. 

Comment 

One  comment  suggested  that  the 
Office  permit  any  of  the  maintenance 
fees  to  be  paid  in  advance,  either  at  the 
time  of  paying  the  issue  fee  or  during 
any  of  the  window  periods.  Anpther 
comment  suggested  that  the  Office 


should  accept  a  fee  payment  earlier  than 
the  window  period  if  the  fee  has  no 
possibility  of  being  changed  due  to 
changes  in  the  Consumer  Price  Index. 

Reply 

These  suggestions  have  not  been 
adopted.  The  second  comment  listed 
above  points  out  the  problem  with 
regard  to  the  suggestion  in  the  first 
comment.  Public  Law  97-247  provided 
for  adiustments  of  the  maintenance  fees 
every  third  year  to  reflect  any 
fluctuations  occurring  during  the 
previous  three  years  in  the  Consumer 
Price  Index,  as  determined  by  the 
Secretan,'  of  Labor.  Allowing 
maintenance  fees  to  be  paid  in  advance 
would  preclude  such  adiustments  to 
these  maintenance  fees  unless  very 
burdensome  administrtitive  steps  were 
implemented  to  require  adjustments  in 
the  fee  amount  previously  paid  when  the 
maintenance  fees  are  ariiu?ted  at  a  later 
time.  Requinng  maintenance  fees  to  be 
paid  in  a  consistently  time-ordered  basis 
as  in  §  1.362  will  also  be  helpful 
administratively  and  for  budgeting 
purposes.  As  to  the  second  comment 
above,  it  is  not  seen  that  there  would  be 
substantial  benefit  to  the  public  since 
the  period  would  be  short  during  which 
a  maintenance  fee  coul  j  not  change  due 
to  changes  in  the  Consumer  Price  Index. 
Thus,  the  patentee  would  only  be  able  to 
make  the  maintenance  fee  payment  a 
short  time  before  the  period  during 
which  payment  may  be  made  pursuant 
to  §  1.362. 

Comment 

Two  comments  suggested  that  a 

maintenance  fee  made  during  the 
window  period  should  not  require 
adjustment  if  the  maintenance  fees  i^re 
thereafter  increased  to  reflect  increases 
in  the  Consum.er  Price  Index. 

Reply 

These  comments  have  been  adopted 
by  an  appropridte  change  in  pnrag'-dph 
(b)  uf  §  1.366.  Mdintenoiice  fees  which 
are  paid  during  the  window  period  in 
the  amount  required  on  the  dote  of 
payment  will  be  accepted  as  proper  and 
full  payment,  if  the  mdintenance  fees 
change  after  such  a  proper  pa>ment  no 
ad)us'ment  in  the  amount  will  be 
required  or  permitttd.  Thus,  if  the 
maintenance  fee  increases  before  the 
close  of  the  window  period,  the  patentee 
will  not  be  required  to  make  up  any 
deficiency  between  the  amount  properly 
paiu  during  the  window  period  and  the 
new  increased  fee.  Likewise,  if  the 
maintenance  fee  decreases  before  the 
close  of  the  window  penod.  no  refund 
will  be  permitted  of  part  of  the 
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maintenance  fee  properly  paid  in  the 
amount  due  when  the  payment  was 
made.  Payments  must  be  made  in  the 
amount  proper  on  the  date  of  payment. 
For  example,  if  payment  is  made  during 
the  grace  period,  the  payment  must  be 
made  in  the  amount  then  required 
irrespective  of  the  amount  of  the 
maintenance  fee  which  would  have 
been  due  if  payment  had  been  made 
durmg  the  window  period. 

Comment 

Three  comments  were  directed  to  the 
proposed  requirements  in  §  1.366(c)  for 
data  identifying  the  patent  upon  which 
maintenance  fee  payments  are  being 
made.  One  comment  indicated  that 
many  computer  annuity  systems  now 
existing  have  a  data  base  designed  to 
accept  only  two  identifying  numbers. 
This  comment  and  one  other  comment 
sug,gested  that  the  patent  number  and 
issue  date  be  required  to  be  submitted 
with  the  maintenance  fee  to  identify  the 
patent  number.  Another  comment 
suggested  that  the  required  identifying 
data  be  the  patent  number,  issue  date, 
name  of  the  inventor  and  title  of  the 
invention. 

Rfp!y 

The  suggested  changes  to  the 
proposed  rule  have  been  adopted  in 
part.  The  requirement  for  identifying 
data  to  uniquely  identify  the  patent  for 
which  maintenance  fees  are  being  paid 
is  an  important  one.  The  Patent  and 
Trademark  Office  and  the  public  must 
be  able  to  determine  with  certainty 
which  patents  are  in  force  and  which 
patents  have  expired  because  the 
maintenance  fees  were  not  paid.  The 
comments  seem  to  recognize  that  at 
least  two  identifiers  are  necessary  so 
that  a  cross-check  can  be  made  to  avoid 
errors.  The  suggested  use  of  the  issue 
date  with  the  patent  number  would  not 
provide  a  reliable  cross-check.  In  excess 
of  one  thousand  patents  usually  issue  on 
each  issue  date.  Therefore  a  mistake  in 
the  last  four  digits  in  the  patent  number 
supplied  with  the  maintenance  fee 
payment  would  often  not  be  detected  by 
use  of  the  issue  date  as  a  cross-check. 
The  Patent  and  Trademark  Office  has 
determined  that  the  two  best  identifying 
data  units  for  use  as  a  cross-check  are 
the  patent  number  and  the  application 
serial  number.  These  identifiers  are 
unique  since  each  is  specific  to  one 
patent  or  application  and  are  thus 
required  to  he  provided  with  a 
maintenance  fee  payment  by  the  final 
rule.  The  application  serial  number  and 
the  patent  number  are  both  listed  on  the 
issue  patent  and  in  the  Official  Gazette 
and  therefore  should  be  readily 
a\dilab!e  to  patentees. 


Comment 


I 


One  comment  suggested  that  no 
petition  fee  should  be  charged  for  filing 
a  petition  under  37  CFR  1.377  seeking 
review  of  a  decision  refusing  to  accept 
and  record  payment  of  a  maintenance 
fee  filed  prior  to  expiration  of  a  patent. 
The  comment  further  suggested  that,  if  a 
fee  is  charged,  the  filing  of  a  petition 
thereunder  should  be  presumed  to  be  a  . 
request  for  a  return  of  the  petition  fee  if 
it  is  determined  that  the  refusal  to 
accept  and  record  a  maintenance  fee 
payment  was  due  to  Patent  and 
Trademark  Office  error. 

Reply 

The  suggestion  that  no  petition  fee  be 
charged  has  not  been  adopted.  The 
petition  fee.  although  required  in 
advance,  will  be  retained  by  the  Patent 
and  Trademark  Office  only  in  those 
instances  where  the  refusal  to  accept 
and  record  the  fee  resulted  from  an  error 
on  the  part  of  someone  other  than  the 
Patent  and  Trademark  Office.  In  those 
instances  where  the  refusal  to  accept 
and  record  the  fee  resulted  from  a 
Patent  and  Trademark  Office  error  the 
Office  intends  to  refund  the  petition  fee. 
either  based  upon  the  request  included 
in  the  petition  or  upon  the  initiative  of 
the  Office.  The  reason  for  including  a 
request  for  a  refund,  where  appropriate, 
in  the  petition  is  to  ensure  that  such 
request  is  not  inadvertently  overlooked. 
In  view  of  the  expense  involved,  it 
would  be  inappropriate  to  process  a 
petition  without  a  petition  fee  where  the 
error  necessitating  the  petition  was 
made  by  the  petitioner  or  someone 
acting  on  behalf  of  the  patentee. 

Comment 

One  comment  suggested  that  the  term 
"unavoidable"  should  be  more 
specifically  defined  in  37  CFR  1.378 
(b)(3)  and  {cK3),  if  possible. 

Reply  I 

As  stated  in  this  rulemaking,  the 
requirement  that  the  delay  in  payment 
of  the  maintenance  fee  be 
"unavoidable"  is  the  same  as  that  for 
reviving  an  abandoned  application 
under  35  U.S.C  133.  This  standard  has 
been  in  effect  for  many  years  and 
should  be  well  understood  by  the  public. 
The  rule  is  seen  to  be  adequate  as 
written,  especially  in  view  of  the 
discussion  in  this  rulemaking  which 
includes  several  specific  examples 
based  on  when  the  petition  to  accept  the 
delayed  payment  of  a  maintenance  fee 
is  filed. 


Comment 

One  comment  suggested  that  Pub.  L. 
97-247  should  be  "liberally  interpreted" 
to  permit  acceptance  of  delayed 
payments  of  maintenance  fees  required 
under  Pub.  L.  96-517.  Proposed  37  CFR 
1.378  was  limited  to  patents  issuing  on 
applications  filed  on  or  after  August  27, 
1982,  the  effective  date  of  Pub.  L.  97-247. 

Reply 

The  final  rule  has  not  been  changed 
from  the  proposal.  The  remedy 
suggested  by  the  comment  cannot  be 
provided  in  view  of  the  language  of  35 
U.S.C.  41(c)(1)  which  applies  only  to 
maintenance  fees  required  by  35  U.S.C. 
41(b)  of  Pub.  L.  97-247.  Section  17(a)  of 
Pub.  L.  97-247  clearly  states  "the 
maintenance  fees  provided  for  in  section 
3(b)  of  this  Act  shall  not  apply  to 
patents  applied  for  prior  to  the  date  of 
enactment  of  this  Act." 

Comment 

Several  of  the  comments  received 
were  directed  to  proposed  statutory 
changes  which  were  said  to  be  desirable 
in  the  area  of  maintenance  fees. 

Reply 

These  comments  were  not  suggesting 
that  the  proposed  rules  were  not  in 
compliance  with  the  present  statutes, 
but  rather  that  the  statutes  themselves 
should  be  changed.  These  comments  are 
beyond  the  scope  and  purpose  of  this 
rule  change. 

Implementation  of  Maintenance  Fee 
Payment  Procedures 

The  Patent  and  Trademark  Office  is 
presently  developing  its  internal 
working  procedures  for  processing 
maintenance  fee  payments  and  for 
notifying  the  public  as  to  the  status  of 
maintenance  fee  payments  on  particular 
patents.  The  first  maintenance  fees 
become  due  early  in  1985.  In  order  to  be 
as  helpful  as  possible  in  informing  the 
public  as  to  the  Patent  and  Trademark 
Office's  current  plans  it  is  useful  to 
outline  the  basic  procedures  the  Patent 
and  Trademark  Office  intends  to  adopt 
to  process  maintenance  fees  so  that  the 
interrelationship  with  the  rules  is 
understood.  These  basic  procedures  are 
subject  to  change  as  experience  and 
circumstances  dictate. 

Notices  by  the  Patent  and  Trademark 
Office 

Under  the  statutes,  the  Patent  and 
Trademark  Office  has  no  duty  to  notify 
patentees  when  their  maintenance  fees 
are  due.  It  is  the  responsibility  of  the 
patentee  to  assure  that  the  maintenance 
fees  are  paid  to  prevent  expiration  of  the 
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patent.  The  Patent  and  Trademark 
Office  will,  however,  provide  some 
notices  as  reminders  that  maintenance 
fees  are  due,  but  the  notices,  errors  m 
the  notices,  or  the  lack  of  notices,  will  in 
no  way  relieve  a  patentee  from  the 
responsibility  to  make  timely  payment 
of  each  mamtenance  fee  to  prevent  the 
patent  from  expiring  by  operation  of 
law.  The  notices  provided  by  the  Patent 
and  Trademark  (jffice  will  be  merely 
courtesy  in  nature  and  intended  to  aid 
patentees.  These  notices,  errors  in  these 
notices,  or  the  lack  of  notices,  will  in  no 
way  shift  the  burden  of  monitoring  the 
time  for  paying  maintenance  fees  on 
patents  from  the  patentee  to  the  Patent 
and  Trademark  Office. 

Preprinted  Standard  Notice  Wording 

The  patent  grant  currently  includes  a 
reminder  that  maintenance  fees  may  be 
due.  The  Notice  of  Aliowance  and  Issue 
Fee  Receipt  are  presently  planned  to  be 
revised  to  contain  reminder  notice 
wording  that  maintenance  fees  may  be 
due. 

Official  Gazette  Notice 

A  notice  will  appear  in  each  issue  of 
the  Official  Gazette  which  will  indicate 
which  patents  have  been  granted  3,  7 
and  11  years  earlier,  that  the  window 
^     period  has  opened  and  that  maintenance 
fee  payments  will  now  be  accepted  for 
these  patents. 

Another  Official  Gazette  notice 
published  after  expiration  of  the  grace 
period  will  indicate  any  patent  which 
has  expired  due  to  non-payment  of 
maintenance  fees  and  any  patents 
which  have  been  revived  under  35 
U.S.C,  41(c).  An  annual  compilation  of 
such  expirations  and  revivals  will  also 
be  published. 

Courtesy  Reminder  Notice 

Since  patentees  are  expected  to 
maintain  their  own  record  systems  and 
since  most  patentees  are  expected  to 
pay  their  maintenance  fees  during  the 
"window  period*'  to  prevent  payment  of 
a  surcharge,  the  Office  will  not  send  any 
reminder  notices  to  patentees  at  the  fee 
address  until  after  the  grace  period  has 
bepun.  This  will  reduce  and  simplify  the 
mailing  of  notices  but  still  give 
patentees  an  opportunity  to  pay  their 
maintenance  fees  with  surcharge  during 
the  grace  period  before  expiration  of 
their  patents.  Such  notices  will  be 
mailed  to  the  fee  address  as  set  forth  in 
§  1,363, 

Action  Notices 

The  Office  will  issue  a  receipt  for 
payment  of  maintenance  fees  after  entry 
of  the  maintenance  fee  payment.  Such  a 
receipt  will  provide  an  opportunity  for 


the  patentee  to  check  if  the  Office  has 
properly  credited  the  payment.  The 
original  document  submitted  by  the 
patentee  whon  paying  the  maintenance 
fee  will  also  be  appropriately  marked 
and  returned  to  the  fee  addr.'ss.  If  actual 
experience  indicates  that  they  are  not 
needed,  the  receipt  notices  and/or  the 
return  of  the  original  document  may  be 
discontinued. 

The  patentee  will  also  be  notified  by 
mail  at  the  fee  address  as  set  forth  in 
§  1.363  of  any  expiration  or  revival  of 
the  patent. 

Fee  Address 

The  patentee  may  provide  the  Patent 

and  Trademark  Office  with  a  fee 
address  under  §  1.363.  which  address 
may  be  different  from  the 
correspondence  address  under  §  1.33. 
when  submitting  the  issue  fee  or  in  a 
separate  later-filed  paper  The  fee 
address  will  be  used  by  the  Office  for  all 
correspondence  directed  to  the  patentee 
concerning  mamtenance  fees,  if  no 
separate  fee  address  is  provided  by  the 


patentee  under  §  1.363.  the 
correspondence  address  under  §  1.33 
will  also  be  used  for  maintenance  fee 
purposes. 

Payment  of  Maintenance  Fees 

Ti  ansmittals  of  maintenance  fees  may 
be  limited  to  a  single  pa'ent  or  may 
involve  several  patents  if  a  transmittal 
involves  several  patents  they  should  be 
listed  in  increasing  numerical  order.  The 
following  format  is  suggested  for  use 
when  paying  maintenance  fees  and  any 
necessary  surcharges.  Although  only  the 
mandatory  identification  elements 
consisting  of  the  patent  number  and 
United  States  application  serial  number, 
set  forth  in  §  1.366(c)  are  required,  the 
items  referred  to  in  §  1.366(d)  should 
also  be  included  to  expedi!e  processing 
of  maintenance  fees  and  any  necessary 
surcharges.  In  addition   the  indication  of 
the  fee  code  used  by  the  Patent  and 
Trademark  Office  would  assist  in  proper 
financial  crediting  withm  the  Office.  It  is 
also  suggested  that  the  telephone 
number  of  the  person  submitting  the 
payrrienl  be  supplied. 


Fnbruarv  22,  19M. 

Commissioner  of  Patents  and  Trademarks. 
Box  M.  Fee.  Washington.  D.C.  20231 

Dear  Sir:  Enclosed  is  a  check  drawn  for  the  amount  of  $1,500  for  the  payment  of  the 
maintenance  fees  on  the  following  patents 


P««eni  ^to 

S«naf 

Pswrx  aste 

AmouM 
peKJ 

Su- 

cna'je 

Pee 

PP  5,138 

1 
380.062 

481,494 

,339.620 
412  101 

458  474 

380  681 

Feb   7,  1984 
Feb   14    1964 
(Feb  22,  1983) 
Feb   7    1984 

Feb   7,  1964 
Feb   '    ^9&4 
Feb   14    '984 

Sobiclai 

Ma>  2C    1981 

•*»   1    '983       

(Ji*r  21    i98i|    

4 

S200 
200 

S100 

170 
170/17B 

Re  31.522 

4 

•(4.374741) 

4.429419 

-  Jar   16.  1982       ... 

-  Aug  27.  1982     

J»n   17.  1983  

Aug  26,  1981 

4 
4 
4 
4 

No _. 

Y»t. 

21X1 

400 

zoo 

200 

17P 

4  429  433 

173 

4  429  439 

••4432  (XX) 

273 
1W 

1.400 

1.500 

100 

P*K1 

' "^ 

•NOTt  — IntomatKXi  hO"!  CKisinai  DSten'  «  .nciuOed  rr  pe-p  thesis  lor  me  ^essue  Mient  lor  oitvf  oevmwn  ■»  bene  rn«K 
NOTt  — AppMcatioo  F«,r^  Oaie  xi  me  PCT -Internationa.  Fmng  Dale 

The  Commissioner  is  hereby  authorized  to  charge  any  deficiency  in  the  required  fee  or  to 

credit  any  overpaymeni  to  Account  .No.  12-3456. 

Respectfully  submitted, 
John  Doe 
(703)  557-3054 


Environmental,  energy,  and  other 
considerations;  The  rule  change  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or 
conservation  of  energy  resources. 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Executive  Order  12291,  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U  S.C.  3501  et  seq. 

The.  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Srtiall  Business  Administration  that 
the  rule  change  will  not  have  a 


significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L.  96- 
354),  Public  Law  97-247  has  taken  into 
consideration  the  impact  it  may  have  on 
small  entities. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  0r(jer  12291. 
The  annual  effect  on  the  econom.y  will 
be  less  than  SlOG  million.  There  will  be 
no  major  increase  in  costs  or  pnces  for 
consumers,  individual  industries, 
federal,  stati'.  or  local  jjovemment 
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.igcncies.  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  com.pete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  maintenance  fee  payment 
information  collection  requirement 
contained  in  the  final  rules  has  been 
submitted  to  0MB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  relating  to 
this  requirement  should  be  directed  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Commerce.  Patent  and  Tr.idemark 
Office. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Authority  delegations 
(government  agencies).  Conflict  of 
interests.  Courts.  Inventions  and 
patents,  Lawyers 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6,  Pub.  L.  96- 
517  and  Pub.  L.  97-247.  the  Patent  and 
Trademark  Office  is  amending  Title  37 
of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

PART  1— [AMENDED] 

37  CFR  Part  1.  is  amended  as  follows: 

1.  Section  1.1  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  1.1     All  communications  to  be  addressed 
to  Commissioner  of  Patents  and 
Trademarks. 

•  •  ♦  •  « 

(d)  Paym.ents  of  maintenance  fees  in 
patents  and  other  communications 
relating  thereto  should  be  additionally 
marked  'Box  M.  Fee." 

§  1.9    [Amended] 

2.  Paragraph  (d)  of  §  1,9  is  amended 
by  chanj:;ing  the  citation  "13  CFR  121.3- 
18,  published  on  September  30.  1982  at 
47  FR  43273."  to  "13  CFR  121.12."  and  by 
changing  the  words  "§  121,3-18 
Definition  of  small  business  for  paying 
reduced  patent  fees  under  Title  35.'u.S. 
Code"  to  "§  121.12  Small  business  for 
paying  reduced  patent  fees." 

3.  Section  1  17  is  amended  by  adding 
to  the  end  of  paragraph  (h)  the 
following: 

§  1.17    Patent  application  processing  fees. 

(hj*  •  • 
§  1  377 — for  review  of  decision  refusing  to 
accept  and  record  payment  of  a 
maintenance  fee  filed  prior  to  expiration 
of  patent 


§  1  :)78(e)— for  reconsideration  of  decision  on 
petition  refusing  to  accept  delayed 
payment  of  paintenance  fee  in  expired 
patent  i 

*  *  *      I    •  * 

4.  Section  1.19  is  amended  by  adding 
new  paragraphs  (f]  and  (g)  to  read  as 

follows: 

§  1.19    Document  supply  fees. 

*  *         *         *         « 

(f)  Microfiche  copy  of  patent  fiie 

record , $10.00 

(g)  Uncertified  statement  as  to  status 

of  the  payment  of  maintenance 

fees  due  on  a  patent  or  expiration 

of  a  patent S3.(X) 

5.  Section  1.20  is  amended  by  adding 
new  paragraphs  (k).  (I)  and  (m)  to  read 
as  follows: 

§  1.20    Post-issuance  fees. 

(k)  Surcharge  for  paying  a 

maintenance  fee  during  the  6-  . 
month  grace  period  following  the 
expiration  of  three  years  and  six 
months,  seven  years  and  six 
months,  and  eleven  years  and  six 
months  after  the  date  of  the 
original  grant  of  a  patent  based  on 
an  application  filed  on  or  after 
December  12, 1980  and  before 

August  27.  1982 SlOO.OO 

[!)  Surcharge  for  paying  a  maintenance  fee 
during  the  6-month  grace  period  following  the 
expiration  of  three  years  and  six  months, 
seven  years  and  six  months,  and  eleven  years 
and  six  months  after  the  date  of  the  original 
grant  of  a  patentliased  on  an  application 
filed  on  or  after  August  27. 1982: 

By  a  small  entity  (§  1.9(f)) $50.00 

By  other  than  a  smaW  entity $100.00 

(m)  Surcharge  for  accepting  a 

maintenance  fee  after  expiration  of 
a  patent  for  non-timely  payment  of 
a  maintenance  fee  on  a  patent 
based  on  an  application  filed  on  or 
after  August  27, 1982.  where  the 
delay  in  payment  is  shown  to  the 
satisfaction  of  the  Commissioner  to 
have  been  unavoidable $500.00 

6.  Section  1.33  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  1.33    Correspondence  respecting  patent 
applications,  reexamination  proceedings, 
and  other  proceedings. 

*  ■  •  *  * 

(d)  A  "correspondence  address"  or 
change  thereto  may  be  filed  with  the 
Patent  and  T*-ademark  Office  during  the 
enforceable  life  of  the  patent.  The 
"correspondence  address"  will  be  used 
in  any  correspondence  relating  to 
maintenance  fees  unless  a  separate  "fee 
address"  has  been  specified.  See  §  1.363 
for  "fee  address"  used  solely  for 
maintenance  fee  purposes. 

7.  A  new  center  heading  and  §  1.362  is 
added  to  Subpart  B  to  read  as  follows: 


Maintenance  Fees 

§  1.362    Time  for  payment  of  maintenance 
fees. 

(a)  Maintenance  fees  as  set  forth  in 
§  1.20  (e)-(i)  are  required  to  be  paid  in 
all  patents  based  on  applications  filed 
on  or  after  December  12. 1980.  except  as 
noted  in  paragraph  (b)  of  this  section,  to 
maintain  a  patent  in  force  beyond  4.  8 
and  12  years  after  the  date  of  grant. 

(b)  Maintenance  fees  are  not  required 
for  plant  patents  based  on  applications 
filed  on  or  after  August  27, 1982  or  for 
any  design  patents.  Maintenance  fees 
are  not  required  for  a  reissue  patent  if 
the  patent  being  reissued  did  not  require 
maintenance  fees. 

(c)  The  application  filing  dates  for 
purposes  of  payment  of  maintenance 
fees  are  as  follows: 

(1)  For  an  application  not  claiming 
benefit  of  an  earlier  application,  the 
actual  United  States  filing  date  of  the 
application. 

(2)  For  an  application  claiming  benefit 
of  an  earlier  foreign  application  under  35 
U.S.C.  119.  the  United  States  filing  date 
of  the  application. 

(3)  For  a  continuing  (continuation, 
division,  continuation-in-part) 
application  claiming  the  benefit  of  a 
prior  patent  application  under  35  U.S.C. 
120.  the  actual  United  States  filing  date 
of  the  continuing  application. 

(4)  For  a  reissue  application,  the 
United  States  filing  date  of  the  original 
non-reissue  application  on  which  the 
patent  reissued  is  based. 

(5)  For  an  international  application 
which  has  entered  the  United  States  as 
a  Designated  Office  under  35  U.S.C.  371, 
the  international  filing  date  granted 
under  Article  11(1)  of  the  Patent 
Cooperation  Treaty  which  is  considered 
to  be  the  United  States  filing  date  under 
35  U.SC.  363. 

(d)  Maintenance  fees  may  be  paid  in 
patents  without  surcharge  during  the 
periods  extending  respectively  from: 

(1)  3  years  through  3  years  and  6 
months  after  grant  for  the  first 
maintenance  fee. 

(2)  7  years  through  7  years  and  6 
months  after  grant  for  the  second 
maintenance  fee,  and 

(3)  11  years  through  11  years  and  6 
months  after  grant  for  the  third 
maintenance  fee. 

(e)  Maintenance  fees  may  be  paid 
with  the  surcharge  set  forth  in  §  1.20  (k) 
or  (1)  during  the  respective  grace  periods 
after: 

[1]  3  years  and  6  months  and  through 
the  day  of  the  4th  anniversary  of  the 
grant  for  the  first  maintenance  fee, 

(2)  7  years  and  6  months  and  through 
the  day  of  the  8th  anniversary  ^f  the 


Federal  Register  /  Vol.  49.  No.  171   /  Friday.  August  31.  1984  /  Rules  and  Regulations 


grant  for  the  second  maintenance  fee, 
and 

(3)  11  yea.i-s  and  6  months  arid  through 
the  day  of  the  12th  anniversary  of  the 
grant  for  the  third  maintenance  fee. 

(0  If  the  last  day  for  paying  a 
maintenance  fee  without  surcharge  set 
forth  in  paragraph  (d)  of  this  section,  or 
the  last  day  for  paying  a  mamlenance 
fee  with  surcharge  set  forth  in  paragraph 
(e)  of  this  section,  falls  on  a  Saturday. 
Sunday,  or  a  federal  holiday  within  the 
District  of  Columbia,  the  maintenance 
fee  and  any  necessary  surcharge  may  be 
paid  under  paragraph  (d)  or  paragraph 
(e)  respectively  on  the  next  succeeding 
day  which  is  not  a  Saturday,  Sunday,  or 
federal  holiday. 

(g)  Unless  the  maintenance  fee  and 
any  applicable  surcharge  is  paid  within 
the  time  periods  set  forth  in  paragraphs 
(d).  (e)  or  (f)  of  this  section,  the  patent 
will  expire  as  of  the  end  of  the  grace 
period  set  forth  in  paragraph  (e)  of  this 
section.  A  patent  which  expires  for  the 
failure  to  pay  the  maintenance  fee  will 
expire  at  the  end  of  the  same  date 
(anniversary  date)  the  patent  was 
granted  in  the  4th,  8th,  or  12th  year  after 
grant. 

8.  A  new  §  1.363  is  added  to  Subpart  B 
to  read  as  follows: 
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§  1.3^3    Fee  address  for  maintenance  tee 
purposes. 

(a)  All  notices,  receipts,  refunds,  and 
other  communications  relating  to 
payment  or  refund  of  maintenance  fees 
will  be  directed  to  the  correspondence 
address  used  during  prosecution  of  the 
application  as  indicated  in  §  1.33(a) 
unless: 

(1)  A  "fee  address"  for  purposes  of 
payment  of  maintenance  fees  is  set  forth 
when  submitting  the  issue  fee,  or 

(2)  A  change  in  the  correspondence 
address  for  all  purposes  is  filed  after 
payment  of  the  issue  fee,  or 

(3)  A  "fee  address"  or  a  change  in  the 
"fee  address"  is  filed  for  purposes  of 
•receiving  notices,  receipts  and  other 
correspondence  relating  to  the  payment 
of  maintenance  fees  after  the  payment 
of  the  issue  fee.  in  which  instance,  the 
latest  such  address  will  be  used. 

(b)  An  assignment  of  a  patent 
application  or  patent  does  not  result  in  a 
change  of  the  "correspondence  address" 
or  "fee  address"  for  maintenance  fee 
purposes. 

9.  A  new  §  1.366  is  added  to  Subpart  B 
to  read  as  follows: 

§  1.366    Submission  of  maintenance  fees. 

(a)  The  patentee  may  pay 
maintenance  fees  and  any  necessary 
surcharges,  or  any  person  or 
organization  may  pay  maintenance  fees 
and  any  necessary  surcharges  on  behalf 


of  a  patentee.  Authorization  by  the 
patentee  need  not  be  filed  in  the  Patent 
and  Trademark  Office  to  pay 
maintenance  fees  and  any  necessary 
surcharges  on  behalf  of  the  patentee. 

(b)  A  maintenance  fee  and  any 
necessary  surcharge  submitted  for  a 
patent  must  be  submitted  in  the  amount 
due  on  the  date  the  maintenance  fee  and 
any  necessary  surcharge  are  paid  and 
may  be  paid  in  the  manner  set  forth  in 

§  1.23  or  by  an  authorization  to  charge  a 
deposit  account  established  pursuant  to 
§  1.25.  Payment  of  a  maintenance  fee 
and  any  necessary  surcharge  or  the 
authorization  to  charge  a  deposit 
account  must  be  submitted  within  the 
periods  set  forth  in  §  1.362  (d).  (e)  or  (f] 
Any  payment  or  authorization  of 
maintenance  fees  and  surcharges  filed 
at  any  other  time  will  not  be  accepted 
and  will  not  serve  as  a  payment  of  the 
maintenance  fee  except  insofar  as  a 
delayed  payment  of  the  maintenance  fee 
is  accepted  by  the  Commissioner  in  an 
expired  patent  pursuant  to  a  petition 
filed  under  §  1.378.  Any  authorization  to 
charge  a  deposit  account  must  authorize 
the  immediate  charging  of  the 
maintenance  fee  and  any  necessary 
surcharge  to  the  deposit  account. 
Payment  of  less  than  the  required 
amount,  payment  in  a  manner  other  than 
that  set  forth  in  §  1.23,  or  the  filing  of  an 
authorization  to  charge  a  deposit 
account  having  insufficient  funds  will 
not  constitute  payment  of  a  maintenance 
fee  or  surcharge  on  a  patent.  The 
certificate  of  mailing  procedures  of 
either  §  1.8  or  §  1  10  may  be  utilized  in 
paying  maintenance  fees  and  any 
necessary  surcharges. 

(c)  In  submitting  maintenance  fees 
and  any  necessary  surcharges, 
identification  of  the  patents  for  which 
maintenance  fees  are  being  paid  must 
include  the  following: 

(1)  The  patent  number,  and 

(2)  The  serial  number  of  the  United 
States  application  for  the  patent  on 
which  the  maintenance  fee  is  being  paid. 

(d)  Payments  of  maintenance  fees  and 
any  surcharges  should  identify  the  fee 
being  paid  for  each  patent  as  to  whether 
it  is  the  3Vi!,  yv-z  or  11  V2  year  fee. 
whether  small  entity  status  is  being 
changed  or  claimed,  the  amount  of  the 
maintenance  fee  and  any  surcharge 
being  paid,  any  assigned  payor  number, 
the  patent  issue  date  and  the  United 
States  application  filing  date.  If  the 
maintenance  fee  and  any  necessary 
surcharge  is  being  paid  on  a  reissue 
patent,  the  payment  must  identify  the 
reissue  patent  by  reissue  patent  number 
and  reissue  application  serial  number  as 
required  by  paragraph  (c)  of  this  section 
and  should  also  include  the  original 
patent  number,  the  original  patent  issue 


date  and  the  original  United  States 
application  filing  date. 

(e)  Wlaintenance  fee  payments  and 
surcharge  payments  relating  thereto 
must  be  submitted  separate  from  any 
other  payments  for  fees  or  charges, 
whether  submitted  in  the  manner  set 
forth  in  §  1.23  or  by  an  authorization  to 
charge  a  deposit  account.  If 
maintenance  fee  and  surcharge 
payments  for  more  than  one  patent  are 
submitted  together,  they  should  be 
submitted  on  as  few  sheets  as  possible 
with  the  patent  numbers  listed  in 
increasing  patent  number  order.  If  the 
payment  submitted  is  insufficient  to 
cover  the  maintenance  fees  and 
surcharges  for  all  the  listed  patents,  the 
payment  will  be  applied  in  the  order  the 
patents  are  listed,  beginning  at  the  top 
of  the  listing. 

(f)  Notification  of  any  change  in  status 
resulting  in  loss  of  entitlement  to  small 
entity  status  must  be  filed  in  a  patent 
prior  to  paying,  or  at  the  time  of  paying, 
the  earliest  maintenance  fee  due  after 
the  date  on  which  status  as  a  small 
entity  is  no  longer  appropriate.  See 

§  1.28(b). 

(g)  Maintenance  fees  and  surcharges 
relating  thereto  will  not  be  refunded 
except  in  accordance  with  §§  1.26  and 
1.28(a). 

10.  A  new  5  1377  is  added  to  Subpart 
B  to  read  as  follows; 

§  1.377    Review  of  decision  refusing  to 
accept  and  record  payment  of  a 
maintenance  fee  filed  prior  to  expiration  of 
patent 

(a)  Any  patentee  who  is  dissatisfied 
with  the  refusal  of  the  Patent  and 
Trademark  Office  to  accept  and  record  a 
maintenance  fee  which  was  filed  prior 
to  the  expiration  of  the  patent  may 
petition  the  Commissioner  to  accept  and 
record  the  maintenance  fee. 

(b)  Any  petition  under  this  section 
must  be  filed  within  2  months  of  the 
action  complained  of,  or  within  such 
other  time  as  may  be  set  in  the  action 
complained  of.  and  must  be 
accompanied  by  the  fee  set  forth  in 

§  l.l"(h).  The  petition  may  include  a 
request  that  the  petition  fee  be  refunded 
if  the  refusal  to  accept  and  record  the 
maintenance  fee  is  determined  to  result 
from  an  error  by  the  Patent  and 
Trademark  Office. 

(c)  Any  petition  filed  under  this 
section  must  comply  with  the 
requirements  of  paragraph  (b)  of  §  1  181 
and  must  be  signed  by  an  attorney  or 
agent  registered  to  practice  before  the 
Patent  and  Trademark  Office,  or  by  the 
patentee,  the  assignee,  or  other  party  in 
interest.  Such  petition  must  be  in  the 
form  of  a  verified  statement  if  made  b\'  a 
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pprson  not  res^istered  to  practice  before 
the  Patent  and  Trademark  Office. 

n.  A  new  §  1  3~8  i.s  added  to  Suhpart 
B  to  read  as  follows: 

§  1.378    Acceptance  of  delayed  payment  of 
maintenance  fee  in  expired  patent  to 
reinstate  patent  based  on  application  filed 
on  Of  after  August  27,  1982. 

(.ij  The  Ci.^iiniis.cioner  ma>'  accept  the 
payment  of  any  maintenance  fee  due  on 
a  patent  based  on  an  application  filed 
on  or  after  .Ayoust  27.  1982,  after 
expiration  of  u-e  patent  if,  upon  petition, 
ihe  drflay  in  payment  of  the 
maintenance  fee  is  shown  to  the 
satisfaction  of  the  Commissioner  to  have 
been  unavoidnble  and  if  the  surcharge 
required  by  §  1.20(m)  is  paid  as  a 
condition  of  accepting  paynient  of  the 
maintenance  fee  If  the  Commissioner 
accepts  payment  of  the  maintenance  fee 
upon  petition,  the  patent  shall  be 
considered  as  not  ha\  mg  expired,  but 
will  be  subject  to  the  condit:(ms  set 
f'^rth  in  35  U  S.C.  41(c)(2). 

(i))  .Any  pention  to  accept  the  delayed 
payment  of  a  nuontenance  fee  filed 
under  paragraph  (a)  of  this  section 
within  six  months  of  the  expiration  of 
the  patent  m;.  =  t  include: 

(1)  The  required  maintenance  fee  set 
forth  in  §  1.20(h)-(j); 

(-)  The  surcharge  set  forth  in 
5  1.20(m);  and 

(3)  A  showing  that  the  delay  was 
unavoidable  since  reasonable  care  was 
taken  to  ensure  that  the  maintenance  fee 


would  be  paid  timely.  The  showing  must 
enumerate  the  tteps  taken  to  ensure 
timely  payment  of  the  maintenance  fee. 
(c!  Any  petition  to  accept  the  delayed 
payment  of  a  maintenance  fee  filed 
under  paragraph  (a)  of  this  section  more 
than  six  months  after  the  expiration  of 
the  patent  must  include: 

(1)  The  required  maintenance  fee  set 
forth  in  §  1.20(h)-{j); 

(2)  The  surcharge  set  forth  in 
§  1.20(m);  and 

(3)  A  showing  that  the  delay  was 
unavoidable  since  reasonable  care  was 
taken  to  ensure  that  the  maintenance  fee 
would  be  paid  timely  and  the  failure  to 
timely  pay  the  maintenance  fee  was  due 
entirely  to  circumstances  outside  of  the 
control  of  the  patentee.  The  showing 
must  enumerate  the  steps  taken  to 
ensure  timely  payment  of  the 
maintenance  fee  and  the  circumstances 
which  were  outside  of  the  control  of  the 
patentee  and  those  acting  on  behalf  of 
the  patentee  in  paying  the  maintenance 
fee.  The  showing  must  be  sufficient  in 
scope  and  content  to  meet  the  heavy 
burden  of  proof  required  to  show  that  a 
delay  in  payment  of  the  maintenance  fee 
of  more  than  six  months  after  expiration 
of  the  patent  was  unavoidable. 

(d)  Any  petition  under  this  section 
must  be  signed  by  an  attorney  or  agent 
registered  to  practice  before  the  Patent 
and  Trademark  Office,  or  by  the 
patentee,  the  assignee,  or  other  party  in 
interest.  Such  petition  must  be  in  the 


form  of  a  verified  statement  if  made  by  a 
person  not  registered  to  practice  before 
the  Patent  and  Trademark  Office. 

(e)  Reconsideration  of  a  decision 
refusing  to  accept  a  maintenance  fee 
upon  petition  filed  pursuant  to 
paragraph  (a)  of  this  section  may  be 
obtained  by  filing  a  petition  for 
reconsideration  withm  two  months  of,  or 
such  other  time  as  set  in,  the  decision 
refusing  to  accept  the  delayed  payment 
of  the  maintenance  fee.  Any  such 
petition  for  reconsideration  must  be 
accompanied  by  the  petition  fee  set 
forth  in  §  1.17(h).  After  decision  on  the 
petition  for  reconsideration,  no  further 
reconsideration  or  review  of  the  matter 
will  be  undertaken  by  the 
Commissioner.  If  the  delayed  payment 
of  the  maintenance  fee  is  not  accepted, 
the  maintenance  fee  and  the  surcharge 
set  forth  in  §  1.20(m,)  will  be  refunded 
following  the  decision  on  the  petition  for 
reconsideration,  or  after  the  expiration 
of  the  time  for  filing  such  a  petition  for 
reconsideration,  if  none  is  filed.  The  fee 
set  forth  in  §  1.17(h)  fur  filing  the 
petition  for  reconsideration  will  not  be 
refunded  unless  the  refusal  to  accept 
and  record  the  .Tiaintenance  fee  is 
determined  to  result  from  an  error  by 
the  Patent  and  Trademark  Office. 

Dated;  July  30.  1984. 
Gerald  J.  Mossinghoff, 
Commissioner  of  Patents  and  Tradvnta'-hs. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

[BERC-279-F) 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System;  and  Fiscal  Year  1985 
Rates 

agency:  Health  Care  Financing 
Administration  (HCFA).  HUS. 
action:  Final  Rule. 

summary:  This  final  rule  amends  the 
Medicare  regulations  published  as  an 
interim  final  rule  on  September  1,  1983 
(48  PR  39752)  and  a  final  rule  on  January 
3.  1984  (49  FR  234).  Those  regulations 
implement  section  1886  of  the  Social 
Security  Act.  which  changes  the  method 
of  payment  for  inpatient  hospital 
services  from  a  cost-based, 
retrospective  reimbursement  system  to  a 
prospective  payment  system  based  on 
dicignosis-related  groups. 

In  addition,  in  the  addendum  to  this 
final  rule,  we  are  making  changes  in  the 
methods,  amounts,  and  factors 
necessary  to  determine  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services  applicable  to 
discharges  occurring  On  or  after  October 
1,  1934.  in  the  case  of  the  Federal  portion 
of  the  payment,  and  effective  with 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1,  1984.  in  the  case 
of  the  hospital-specific  portion.  These 
changes  are  applicable  m  the  second 
year  of  the  three-year  transition  period 
for  the  prospective  payment  system. 

We  are  also  implementing  in  this  final 
nile  certain  changes  in  the  inpatient 
hospital  prospective  payment  system 
resulting  from  the  enactment  of  Pub  I.. 
9ft-369  on  July  18,  1984. 
EFFECTIVE  DATES:  With  certain 
exceptions,  these  regulations  are 
effective  with  discharges  occurring  on  or 
after  October  1, 1984.  or  with  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1, 1984.  We  refer  the 
reader  to  section  VILA,  of  this  preamble 
for  a  detailed  discussion  of  effective 
dates. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Paul  Elstein,  (301)  597-1755— Transfers; 

Referral  Centers:  Indirect  Medical 

Education  Costs;  CRNAs 
Paul  Olenick  (301)  594-9349— Urban/ 

Rural  Areas;  Prospective  Payment 

Rates 
Sheridan  Gladhill  (301)  594-9440— 

Rehabilitation  Units 
Thomas  Hoyer  (301)  594-9446 — 

Physician  Attestation 


George  Cray  (301)  597-3874 — Base  Year 
Appeals 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary  of  the  Final  Rules 
Implementing  Inpatient  Hospital 
Prospective  Payment  System 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  enacted  by  the 
Social  Security  Amendments  of  1933 
(Pub.  L.  98-21)  on  April  20,  1983.  a 
prospective  payment  system  for 
Medicare  payment  of  inpatient  hospital 
services  was  established  effective  with 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1. 1983.  Under  this 
system,  Medicare  payment  for  inpatient 
hospital  services  is  made  at  a 
predetermined,  specific  rate  for  each 
discharge.  All  discharges  are  classified 
according  to  a  list  of  diagnosis-related 
groups  (DRGs).  This  list  contains  470 
specific  categories. 

Section  1888(d)(1)(A)  of  the  Act 
provides  for  a  three-year  transition 
period  during  which  a  declining  portion 
of  the  total  prospective  payment  rate  is 
based  on  a  hospital's  historical  cost  in  a 
given  base  year,  and  a  gradually 
increasing  portion  is  based  on  a  regional 
Federal  rate  per  discharge  in  the  first 
year  and  a  blend  of  a  regional  and 
national  Federal  rate  per  discharge  in 
the  second  and  third  years.  Beginning 
with  the  fourth  year,  and  continuing 
thereafter  (that  is,  for  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1. 1986).  Medicare  payment  for 
inpatient  hospital  services  will  be  made 
entirely  under  national  DRG  payment 
rates. 

We  published  an  interim  final  rule  in 
the  Federal  Register  (48  FR  39752)  on 
September  1.  1983  to  implement  the 
prospective  payment  system  effective 
with  hospital  cost  reporting  periods 
beginning  on  or  after  October  1. 1983.  In 
that  rule  we  established  criteria  for 
determining — 

•  Which  hospitals  are  included  in  and 
excluded  from  the  prospective  payment 
system; 

•  The  basis  of  payment  under  the 
prospective  payment  system; 

•  The  prospective  payment  rate 
methodology; 

•  Additional  payment  amounts: 

•  Special  treatment  of  certain 
hospitals;  and 

•  Other  conforming  changes. 
In  particular,  we  identified  the 
prospective  payment  rates  to  be  used  for 
the  first  year  of  the  transition  period. 
We  issued  a  final  rule  (49  FR  234)  on 
January  3, 1984  to  make  changes 
resulting  from  our  consideration  of 


public  comments  that  were  received  in 
response  to  the  interim  final  rule. 

B.  Summary  of  July  1984  Proposed  Rule 

On  July  3.  1984  we  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (49  FR  27422)  to  amend 
42  CFR  Part  405  in  order  to  make  further 
changes  in  the  prospective  payment 
regulations.  We  proposed  to — 

•  Pay  cost  outlier  payments  to  a 
transferring  hospital  for  extraordinarily 
high-cost  cases; 

•  Revise  the  definition  of  full-time 
direction  for  an  excluded  rehabilitation 
unit; 

•  Make  less  restrictive  the  criteria  for 
expansion  of  an  excluded  rehabilitation 
unit; 

•  Clarify  the  scope  of  the  physician's 
certification  statement  and  the 
accompanying  penalty  statement; 

•  Provide  a  special  adjustment  for 
hospitals  redesignated  by  the  Executive 
Office  of  Management  and  Budget 
(EOMB)  to  be  no  longer  a  part  of  a 
Metropolitan  Statistical  Area  [MSA)  or 
New  England  County  Metropolitan  Area 
(NECMA); 

•  Clarify  which  census  division  a 
hospital  belongs  to  if  an  MSA  or 
NECMA  crosses  a  census  division 
boundary; 

•  Authorize  additional  administrative 
actions  as  a  basis  upon  which  a 
prospective  recalculation  of  a  hospital's 
base  year  cost  may  be  made;  and 

•  Expand  the  definition  of  a  referral 
center  to  encompass  more  rural 
hospitals. 

In  addition,  in  the  addendum  to  the 
NPRM  (49  FR  29438).  we  proposed 
chaoges  in  the  methods,  amounts,  and 
factftrs  necessary  to  implement  the 
second  year  of  the  transition  payment 
period,  applicable  to  discharges 
occurring  on  or  after  October  1  1984,  in 
the  case  of  the  Federal  portion  of  the 
payment  and  effective  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1984,  in  the  case  of  the 
hospital-specific  portion. 

In  section  II.  of  this  preamble  and 
section  II.  of  the  addendum  to  this 
document,  we  describe  changes  we  are 
making  to  those  proposals  in  response  to 
public  comments  that  we  received 
timely. 

C.  Summary  of  Recent  Legislation  (Title 
III  of  Pub.  L.  98-3691 

On  July  18,  1984,  the  President  signed 
into  law  Pub.  L.  98-369.  the  Deficit 
Reduction  Act  of  1984.  Title  III  of 
Division  B  of  this  Act,  the  Medicare  and 
Medicaid  Budget  Reconciliation 
Amendments  of  1984.  contains  several 
changes  relating  to  the  hospital 
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prospective  payment  system.  Section 
2311  of  Pub.  L  98-369,  which  is  related 
to  specific  proposals  we  had  set  forth  in 
the  NPRM,  is  disoissed  in  section  II.  of 
this  preamble.  Section  HI.  of  this 
preamble  contains  a  discussion  of  the 
following  changes  to  the  prospective 
payment  system  mandated  by  sections 
-   2307(b)  and  2312  of  Pub.  L.  98-s)69: 

•  In  determining  the  indirect  medical 
education  adjustment,  the  interns  and 
residents  in  approved  programs  are  to 
be  counted  regardless  of  whether  they 
are  employed  by  the  hospital  in  which 
they  are  working  (section  2307(bn. 

•  Hospitals  will  be  paid  on  a 
reasonable  cost  basis  for  anesthesia 
services  provided  by  qualified 
nonphysician  anesthetists  (certified 
registered  nurse  anesthetists  and 
anesthesiology  assistants)  (section  2312 
requires  such  payment  for  CRNAs). 

In  addition,  the  provisions  in  section 
I        2310  (rate  of  increase  limitation)  of  Pub. 
L.  9&-369  that  affect  the  FY  1985 
prospective  payment  rates  are  discussed 
in  the  addendum  to  this  final  nile. 

D.  Number  and  Types  of  Public 
Comments 

A  total  of  3.951  letters  were  received 
cont<**ning  comments  on  the  proposed 
regulations  by  the  comment-period 
deadline  of  August  2, 1984.  Among  the 
many  issues  raised,  the  following 
subjects  prompted  the  majority  of 
comments: 

•  Criteria  for  classification  as  a 
referral  center, 

•  Physician  attestation  requirement 
as  part  of  the  discharge  summary; 

•  Reduction  ofthe  weighting  factors 
by  2.4  percent; 

•  Wage  index  (especially  rural); 

•  Outlier  policies  especially  with 
regard  to  transfer  cases; 

•  Budget  neutrality  adjustments  and 
availability  of  data; 

•  Dialysis  services  especially  when 
admitted  for  unrelated  treatment; 

•  Criteria  for  classification  as  a 
rehabilitation  hospital  or  unit;  and 

•  General  concerns  about  the  net 
increase  in  rates. 

In  addition  to  comments  received  as  a 
result  of  the  NPRM,  we  also  received  a 
sm.ail  number  of  comments  on  issues  not 
discussed  in  the  NTRM. 

H.  Changes  to  Current  Regulations 
Resulting  From  the  NPRM  or  Resulting 
From  Pub.  L.  9fr-d69 

A.  Payment  of  Cost  Outliers  to 
Hospitals  That  Transfer  Patients         ^ 
(§405  470) 

Under  §  405.470(c)(4).  a  hospital  that 
tfansfers  a  patient  receives  a  per  diem 
payment  determined  by  dividing  the  full 

I 
I 


payment  rate  for  the  discharge  by  the 
average  length  of  stay  for  the  applicable 
DRG  assigned  to  the  case.  Payment  to  a 
transferring  hospital  may  not  exceed  the 
full  DRG  rate  regardless  ofthe  length  of 
stay  or  exceptionally  costly  care 
provided. 

Based  on  our  experience  during  the 
first  year  under  the  prospective  payment 
system,  we  now  believe  that  cost-outlier 
payments  (additional  payments)  should 
be  available  to  transferring  hospitals  for 
exceptionally  costly  cases.  We  are 
modifying  §  405.470(c)(4)  as  proposed  in 
the  .NPRM,  to  permit  a  transferring 
hospital  to  receive  cost-outlier 
payments,  for  patients  transferred  on  or 
after  October  1,  1984,  if  the  cost-outlier 
criteria  in  §  405.475(d)  are  met. 

We  received  comments  from  hospitals 
and  hospital  associations  regarding  this 
provasion.  The  issues  raised  by  the 
commenters  are  as  follows: 

Comment— M\  the  comments  we 
received  regarding  the  change  in  the 
transfer  payment  policy  were  in  favor  of 
our  extending  cost  outlier  payments  to 
transferring  hospitals.  However,  several 
commenter  questioned  our  rationale  for 
not  providing  day  outlier  payments  to 
transferring  hospitals.  They  "stated  that 
medical  review  should  be  adequate  to 
identify  appropriate  day  outlier  cases  in 
transferring  hospitals.  In  the  absence  of 
the  addition  of  day  outlier  payments,  the 
commenters  suggested  that  we  amend 
§  405.475(a)(2)  to  allow  the  transferring 
hospital  to  receive  cost  outlier  pajTnents 
even  if  the  discharge  qualified  for  day 
outlier  payment. 

One  commenter  suggested  that  in  the 
NPRM  (49  FR  27422)  we  implied  that 
those  patients  who  are  kept  in  the 
transferring  hospital  long  enough  to 
qualify  for  day  outlier'^ayments  are 
usually  receiving  inappropriate  care. 
The  com.menter  stated  that  it  is  not 
unusual  for  cntically  ill  patients,  such  as 
severely  burned  patients,  who  would 
meet  day  outlier  criteria  to  be 
transferred  to  an  acute  rehabilitation 
unit. 

Response — We  do  not  agree  that 
extending  day  outlier  payments  to 
transferring  hospitals  is  appropriate.  We 
regret  that  our  rationale  in  the  .NPRM 
concerning  day  outlier  payments  to 
transferring  hospitals  was  perceived  to 
be  objectionable.  However,  for  FY  1985 
a  discharge  will  be  considered  an  outlier 
if  the  number  of  days  in  the  stay 
exceeds  the  mean  length  of  stay  for 
discharges  within  the  DRG  by  the  lesser 
of  22  days  or  1.94  standard  deviations. 
We  believe  that  it  is  reasonable  to  state 
that  any  severely  ill  patient  who  needs 
to  be  transferred  for  more  specialized 
care  would  in  all  likelihood  be 
transferred  before  this  threshold  is  met. 


One  commenter  mentioned  severely 
burned  patients  as  an  exception  to  this 
situation.  Discharges  for  neonates  and 
bum  patients  (DRGs  385  and  456 
respectively)  represent  situations  in 
which  patients  are  transferred  to 
another  facility  for  specialized  care.  We 
revised  {  405.470(c)  in  the  January  3. 
1984  final  rule  (49  FR  314)  to  state  that 
these  discharges  are  not  subject  to  the 
transfer  payment  policy.  Rather,  the 
weighting  factors  for  these  two  DRGs 
are  based  on  the  assumption  that  the 
patient  will  be  transferred.  The 
transferring  hospital  in  these  instances 
is  paid  the  full  DRG  rate  plus  any 
applicable  outlier  payments  in  the  same 
manner  as  the  rules  that  apply  to 
nonlransferring  hospitals. 

We  recognize  that  an  individual 
hospital  may  experience  a  case  in  which 
a  patient  is  kept  for  a  suffiaent  number 
of  days,  and  would  meet  the  day  outlier 
threshold,  before  it  is  determined  that 
the  patient  should  be  transferred. 
However,  we  continue  to  believe  that 
the  vast  majority  of  transfer  cases 
would  not  qualify  as  day  outliers.        ' 

We  do  not  wish  to  discourage  needed 
transfe.'s  from  occurring  more  promptly 
by  offering  the  possibility  of  day  outher 
payments.  At  the  same  time,  we  believe 
that  the  average  day  outlier  threshold  is 
sufficiently  high  that  we  do  not  expect 
that  the  preclusion  of  day  outlier 
payments  will  be  an  incentive  for 
hospitals  under  the  prospective  payment 
system  to  move  unusually  demanding 
cases  into  other  hospitals. 

However,  at  the  same  time,  we  do  not 
wish  to  encourage  inappropriate 
transfers  in  cases  where  cost  outlier 
patients  are  about  to  stay  past  the  day 
outlier  threshold.  We  agree  with  the 
commenter  who  suggested  that  we  pay 
the  cost  outlier  payment  in  these  cases. 

Because  we  believe  that  day  outliers 
are  inapplicable  to  transferring 
hospitals,  day  outlier  criteria  (and 
thresholds)  should  not  apply.  Likewise, 
the  preclusion  of  cost  outlier  status  for 
hospitals  that  meet  day  outlier  criteria 
under  sections  1886(d)(5)(A)  (i)  and  (ii) 
of  the  Act  does  not  apply  to  transferring 
hospitals.  Therefore,  we  are  granting 
cost  outlier  payments  to  transferring 
hospitals  where  cost  outlier  patients 
stay  past  the  day  outlier  threshold. 

(Payments  to  transferring  hospitals 
are  exceptions  to  ordinary  payment 
amounts,  as  authorized  under  section 
l886(d)(5)(C)(iii)  of  the  Act,  and  the 
terms  under  which  outlier  payments  are 
granted  to  transferring  hospitals  are 
therefore  also  subject  to  the  Secretary's 
discretion  under  section 
1886(d)(5)(C)(iii).) 


34730  Federal  Register  /  Vol.  49.  No.  171  /  Friday.  August  31.  1984  /  Rules  and  Regula  lions 


After  October  1. 1984,  we  will  be 
receiving  bills  for  cost  outlier  payments 
for  transferring  hospitals.  As  we  have 
stated  in  previous  documents,  we  will 
continue  to  make  such  adjustments  to 
the  interim  transfer  policy  as  warranted 
by  our  review  of  these  payments. 

Comment — One  commenter  stated 
that  the  present  cost  outlier  thresholds 
mai<e  it  literally  impossible  for  a 
hospital  to  qualify  for  cost  outlier 
pavments  based  on  costs  incurred  for 
transferred  patients.  The  commenter 
recommended  that  the  cost  outlier 
thresholds  for  transferred  patients  be 
redefined  as  the  greater  of  1.5  times  the 
DRG  payment  rate  multiplied  by  the 
ra'io  of  actual  days  prior  to  transfer 
divided  by  the  average  lengfh-of-stay 
per  DRG,  or  $12,000  multiplied  by  that 
ratio  (actual  days  divided  by  the 
average  length-of-stay).  The  commenter 
believes  that  this  change  would 
recognize  the  specific  needs  of  small 
rural  facilities  that  are  often  the  areas  of 
iirst  resource  utilization  in  stabilizing 
patients  for  transfer  to  another  facility. 

Response — We  do  not  agree  with  the 
commenter's  estimation  that  no  transfer 
situations  will  qualify  for  the  cost  outlier 
thresholds,  it  was  the  realization  that 
such  cases  actually  have  occurred  that 
led  to  this  change  in  the  transfer 
payment  policy.  In  one  example  brought 
to  our  attention,  a  small  hospital  treated 
d  very  ill  patient  for  a  number  of 
complications  over  a  period  of  10  days 
mcurnng  charges  of  $25,378.  The  patient 
developed  renal  failure  and  was 
transferred  to  another  hospital  where 
dialysis  could  be  provided.  The  second 
hospital,  which  discharged  the  patient, 
was  paid  the  DRG  rate  for  dialysis 
treatment.  The  first  hospital  was  paid 
per  diem  payments  limited  to  the  DRG 
rate  of  the  patient's  principal  diagnosis 
m  that  ho-spitol  which  was  $6,789.  Had 
the  first  hospital  qualified  for  cost 
outher  payments,  the  payment  would 
have  been  about  $10,000. 

In  another  example,  a  patient  was 
transferred  back  to  the  first  hospital 
after  being  transferred  to  receive 
specialized  care.  Thus,  the  first  hospital 
not  only  qualified  for  per  diem  payments 
as  a  transferring  hospital,  but  received 
DRG  and  outlier  payments  as  the 
discharging  hospital  as  well.  The  second 
hospital  provided  specialized  care 
incurring  costs  that  reached  the  cost 
outlier  threshold  but  was  entiiled  only 
to  per  diem  payments  as  the  transferring 
hospital.  Thus,  it  is  quite  possible  for  a 
transferring  hospital  to  incur  costs 
reaching  the  outlier  thresholds. 

However,  this  commenter  illustrates 
our  point  that  a  hospital  that  admits  a 
patient,  evaluates  his  condition  as 
requiring  transfer,  and  stabilizes  the 


patient  would  not  incur  the  same  high 
front-end  costs  as  a  hospital  that 
evaluates  a  patient  on  admission  and 
contemplates  providing  all  the  services 
that  the  patient  will  need.  In  this  latter 
situation,  the  hospital  may  have  to 
transfer  the  patient  for  specialized  acute 
care  even  though  it  initially  intended  to 
provide  all  services.  This  hospital  is 
likely  to  incur  costs  qualifying  for  the 
cost  outlier  thresholds. 

Comment — Some  commenters  stated 
that  the  beginning  of  a  patient's  course 
of  treatment  is  the  most  resource 
intensive,  and,  therefore,  the 
transferring  hospital  should  receive  the 
full  payment  rate  or  should  be  paid  in 
some  other  manner  such  as  a  sliding 
scale,  which  reflects  this  resource 
intensive  phase  of  treatment. 

Response — There  are  little  data  in 
support  of  the  position  that  in  typical 
transfer  cases  the  beginning  of  a 
patient's  course  of  treatment  is  the  most 
resource  intensive.  Furthermore,  as  we 
pointed  out  in  the  January  3, 1984  final 
rule  (49  FR  245),  there  is  no  generally 
acceptable  method  of  measuring  this 
resource  intensity.  Therefore,  using  this 
approach  would  not  be  feasible. 

Comment — Many  commenters  were 
opposed  to  our  goal  of  making  one 
payment  to  the  final  discharging 
hospital  instead  of  making  per  diem 
payments  to  transferring  hospitals.  They 
believe  it  would  im.pose  a  great 
administrative  burden  on  hospitals  to 
tend  to  discourage  hospitals  from 
undertaking  appropriate  transfers. 

One  commenter  stated  that  under  the 
prospective  payment  system  more 
hospitals  are  expected  to  specialize  in 
the  services  that  are  delivered  most 
efficiently  and  minimize  activity  in 
areas  of  inefficiency.  The  commenter 
believes  that  the  move  toward  one 
payment  would  inhibit  transfers  and 
undermine  this  tendency  toward  greater 
efficiency.  Several  commenters 
suggested  that  we  develop  a 
methodology  that  would  provide 
incentives  for  appropriate  transfers, 
such  as  full  DRG  payment  or  cost 
reimbursement  to  the  transferring 
hospital.  Another  commenter 
maintained  that  a  single  payment  would 
force  hospitals  to  formalize  financial 
agreements  for  referral  arrangements 
with  many  hospitals  in  order  to 
anticipate  all  possible  transfer 
situations. 

Response— We  do  not  agree  with  the 
commenter's  proposal  that  we  change 
our  goal  of  providing  one  payment  to  the 
final  discharging  hospital,  and  continue 
to  pay  per  diem  payments  to  transferring 
hospitals.  The  prospective  payment 
system  is  intended  to  provide  full 
payment  less  applicable  deductibles  and 


coinsurances  for  all  inpatient  services 
associated  with  a  particular  episode  of 
hospitalization.  Our  transfer  policy  is  an 
interim  policy  to  be  used  until  we 
restructure  the  payment  methodology  for 
making  one  payment  to  the  final 
discharging  hospital  for  the  full 
treatment.  In  these  situations,  the  final 
discharging  hospital  would  arrange  to 
provide  compensation  to  the  transferring 
hospital  for  a  portion  of  the  inpatient 
services.  Therefore,  hospital  managers 
should  anticipate  our  final  discharge 
payment  policy  and  incorporate  this 
eventual  change  into  their  financial  and 
management  plaiming  and  enter  into 
cooperative  agreements. 

We  agree  with  the  commenter's  belief 
that  the  final  move  to  one  payment  in 
transfer  cases  should  encourage 
hospitals  to  formalize  agreements  for 
referrals  of  specific  tj'pes  of  cases  to  the 
hospitals  that  have  become  more 
efficient  in  the  delivery  of  that  type  of 
care.  We  do  not  think  that  it  is 
unreasonable  to  expect  a  hospital  to 
anticipate  referral  needs  for  situations  it 
may  encounter  and  eventually  enter  into 
transfer  and  reimbursement  agreements 
with  other  hospitals. 

Comment — Several  commenters 
requested  that  we  amend  §  405.470(c)  to 
state  that  a  patient  transferred  from  a 
hospital's  acute-care  bed  to  a  swing-bed 
is  considered  discharged. 

Response — Prior  to  the  prospective 
payment  system,  a  patient  receiving  a 
skilled  nursing  facility  (SNF)  level  of 
care  in  a  hospital  with  swing-bed 
approval  was  considered  to  have  been 
discharged  from  the  hospital  and 
readmitted  to  the  SNF,  even  though  the 
patient  did  not  physically  leave  the 
facility.  The  distinction  in  this  situation 
for  a  hospital  subject  to  the  prospective 
payment  system  is  that  the  acute-care 
stay  is  paid  on  a  prospective  payment 
basis  rather  than  a  cost  reimbursement 
basis.  Under  §  405.120,  a  hospital  with 
swing-bed  approval  continues  to  be 
considered  an  SNF  when  it  is  delivering 
an  SNF  level  of  care.  Thus,  patients 
receiving  an  SNF  level  of  care  in  these 
hospitals  are  considered  to  be 
discharged  as  already  provided  for 
under  §  405.470(c)  because  they  are 
transferred  to  another  hospital  or  unit 
that  is  excluded  from  the  prospective 
payment  system. 

B.  Direction  of  Rehabilitation  Units 
(§405.471) 

Section  1886(d)(1)(B)  of  the  Act 
excludes  rehabilitation  hospitals  and 
rehabilitation  units  that  are  distinct 
parts  of  hospitals  from  the  prospective 
payment  system.  Tne  regulations 
implementing  this  exclusion  are  set  forth 
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in§§405.47l(c)(2),  (cK4){i),  and 
(c)(4)(iii). 

Specifically,  the  regulations  at 
§§  405.471  (cJ(2J(v)  and  (c)(4](iii)(F) 
provide  that  rehabilitation  hospitals  and 
units  that  wish  to  be  excluded  from  the 
prospective  payment  system  must  have 
s  director  of  rehabilitation  who— 

•  Provides  services  to  the  hospital  or 
unit  or  its  inpatients  on  a  full-time  basis; 

•  Is  a  doctor  of  medicine  or 
osteopathy; 

•  Is  licensed  under  State  law  to 
practice  medicine  or  surgery;  and 

•  Has  had,  after  completing  a  one- 
year  hospital  internship,  at  least  two 
years  of  training  or  experience  in  the 
Tiiedica!  management  of  inpatients 
requiring  rehabilitation  ser\'ices. 

Many  hospitals  and  some  national 
organizations  have  expressed 
dissatisfaction  with  our  application  of 
the  full-time  director  requirement, 
especially  with  respect  to  "small" 
rehabilitation  units,  because  they 
believe  that  in  many  cases  this 
requirement  is  unnecessary  and 
burdensome. 

After  reconsideration  of  our  position, 
we  decided  that  we  should  relax  our 
full-time  director  requirement  to  some 
degree,  and  we  proposed  to  amend 
§  405.471(c)|4i(iii)(F)(i)  to  remove  the 
requirement  for  full-time  ser\ice  by 
directors  of  excluded  rehabilitation 
units  We  proposed  to  replace  that 
requirement  with  a  provision  that 
specified  that  the  director  of  a  unit  must 
provide  services  to  the  unit  and  its 
inpatients  for  at  least  20  hours  per  week. 
We  also  proposed  a  clarifying  change 
tu  §§405.471(cJ(2)(v)(A)and 
(f:j{4)(iii)(F)(l)  to  specify  that  time  spent 
by  the  director  of  a  rehabilitation 
hospital  or  unit  in  providing  services  to 
the  rehabilitation  hospital  or  unit  and  to 
its  inpatients  is  to  be  counted  in  meeting 
the  direction  requirement. 

We  received  comments  on  these 
provisions  from  hospitals,  hospital 
associations,  and  individuals.  The 
specific  comments  and  our  responses 
are  as  follows: 

Comment — One  commenter  suggested 
that  we  not  change  our  current 
requirement  for  full-time  direction  of 
excluded  rehabilitation  units.  This 
commenter  is  concerned  that  the 
proliferation  of  rehabilitation  units 
resulting  from  the  relaxation  of 
requirements  may  undermine  the 
prospective  payment  system. 

Response^We  share  the  commenter's 
concern  about  the  need  to  avoid 
changing  our  exclusion  criteria  in  a  way 
that  would  lead  to  an  unintended 
proliferation  of  excluded  rehabilitation 
units.  However,  for  the  reasons  stated 
above,  and  as  outlined  in  the  NPR.M  (49 


FR  27423),  we  believe  that  some 
relaxation  of  the  current  requirement  is 
warranted.  Therefore,  we  did  not  adopt 
this  comment. 

Comment — One  commenter  stated 
that  if  we  revise  the  current  regulations 
to  eliminate  the  requirement  for  full-time 
service  by  unit  directors,  we  should 
include  other  provisions  in  the 
regulations  to  ensure  that  directors 
actually  perform  services  for  a  unit  and 
its  patients,  and  do  not  serve  as 
"directors"  in  name  only. 

Response — First,  we  wish  to  point  out 
that  the  medical  direction  provision  is 
not  the  only  requirement  a  unit  must 
meet  to  be  excluded.  Among  the  many 
other  requirements  a  unit  must  meet  are 
those  relating  to  the  medical  condition 
of  patients,  the  types  of  therapies 
available,  and  the  preadmission 
screening  of  potential  patients.  We 
believe  that  it  is  very  unlikely  that  a  unit 
that  is  sufficiently  involved  in 
rehabilitation  to  meet  all  these 
requirements  could  function  with  a 
director  who  provided  only  nominal 
services.  Most  physicians  expect  to  be 
compensated  for  ser\ice  as  unit 
directors,  and  it  is  also  unlikely  that  a 
hospital  would  pay  a  director  for 
services  that  were  not  actually 
performed. 

We  are  continuing  to  monitor  the 
implementation  of  the  prospective 
payment  system,  and  we  will  consider 
imposing  other  requirements  if  it 
appears  that  the  exclusion  provisions 
are  being  abused  by  hospitals  with  unit 
directors  who  provide  only  nominal 
services.  However,  based  on  our 
experience  to  date,  we  do  not  believe 
that  further  requirements  concerning  a 
unit  director's  duties  are  needed. 

Comment — Several  commenters  noted 
that  the  Conference  Committee  Report 
on  Pub.  L,  98-369  included  language  that 
reflects  their  views  on  the  full-time 
director  requirement  for  rehabilitation 
units.  The  report  states.  "The  conferees 
do  not  believe  this  regulatory 
requirement  to  be  necessary" 
Alternatively,  the  conferees  expect  that 
professionally  established  standards 
will  be  relied  upon— for  example,  those 
of  the  Joint  Commission  on 
Accreditation  of  Hospitals  (JCAH)  or  of 
the  Commission  on  Accreditation  of 
Rehabihtation  Facilities  (CARF),  and 
these  do  not  contain  a  full-time  medical 
director  requirement."  (H.R.  Rep.  No.  98- 
861,  98th  Congress.  2d  session  1356 
(1984),)  Another  commenter  cited  similar 
statements  that  appeared  in  the 
Congressional  Record. 

The  commenters  who  referred  to  these 
statements  of  congressional  views  on 
this  issue  made  different 
recommendations.  Some  commenterb 


suggested  that  we  not  apply  the  medical 
direction  requirement  to  any  facility 
accredited  by  jCAH  or  CARF.  Others 
suggested  that  we  eliminate  any 
minimum  time  requirement  for  unit 
directors. 

Response — In  developing  the  basic 
exclusion  criteria  for  rehabilitation 
hospitals  and  units  that  were  published 
on  September  1, 1983.  we  reviewed  the 
JCAH  and  CARF  accreditation  criteria. 
Based  on  this  review,  we  concluded  that 
facilities  accredited  by  either  JCAH  or 
CARF  could  be  deemed  to  have  met 
certain  criteria.  However,  the  JCAH  and 
CARF  accreditation  requirements  relate 
primarily  to  the  management  of 
individuals'  rehabilitation  programs 
rather  than  to  the  direction  of 
rehabilitation  hospitals  or  units. 
Moreover,  neither  the  JCAH  nor  the 
CARF  requirements  specify  the 
minimum  time  a  physician  must  spend 
in  unit  direction.  Because  of  these 
factors,  we  did  not  adopt  the  comment 
suggesting  that  we  permit  rehabilitation 
units  to  substitute  JCAH  or  CARF 
accreditation  for  unit  direction  in 
qualifying  for  exclusion. 

Moreover,  we  share  the  concern  ol 
one  commenter  that  it  is  important  to 
avoid  criteria  that  could  result  in  only 
nominal  direction  of  rehabilitation  units. 
To  help  prevent  this  from  occurring,  we 
believe  it  is  necessary  to  maintain  a 
minimum  time  requirement  for  unit 
directors.  Therefore,  we  did  not  adopt 
the  recommendation  that  we  delete  that 
requirement. 

Comment — Some  commenters 
suggested  that  any  relaxation  of  the 
current  full-time  direction  requirement 
for  units  should  be  made  retroactive  to 
the  beginning  of  the  prospective 
payment  system,  that  is,  effective  for  all 
cost  reporting  periods  beginning  on  or 
after  October  1, 1983.  Retroactive 
applicability  of  this  provision  would 
allow  units  that  previously  did  not  meet 
the  exclusion  requirements  to  benefit 
from  our  change  in  policy.  The 
commenters  believe  that  a  retroactive 
effective  date  would  be  appropriate  in 
this  case  because  the  limited  time 
available  for  preparation  and 
distribution  of  the  exclusion  criteria  did 
not  allow  many  hospitals  the 
opportunity  to  recruit  full-time  directors 
for  their  rehabilitation  units. 

Pf'spnn<^p — We  are  sympathetic  to  the 
concerns  of  those  who  believe  the 
statutorily  imposed  schedule  for 
implementing  the  prospective  payment 
system  made  it  difficult  for  hospitals  to 
meet  the  exclusion  criteria.  However,  for 
the  reasons  detailed  below,  we  did  not 
adopt  the  comment  regarding  retroactive 
exclusions. 
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First,  there  would  be  numerous 
administrative  problems  created  by  such 
a  retroactive  change.  All  payments 
made  thus  far  under  the  prospective 
payment  system  to  units  that  would 
qualify  for  retroactive  exclusion  would 
be  invalid,  and  the  amounts  to  be  paid 
would  have  to  be  recalculated  on  the 
basis  of  cost  reimbursement.  This  would 
be  administratively  cumbersome  and 
burdensome  to  the  hospitals,  their 
intermediaries,  and  our  staff. 

More  Significant  than  administrative 
problems,  however,  are  our  concerns 
about  fairness.  Hospitals  subject  to  the 
prospective  payment  system  that 
transferred  patients  to  units  that  were 
not  excluded  at  the  time  may  have 
collected  less  thai'  full  payment  for 
those  patients.  This  occurs  because  of 
the  payment  rules  applicable  to 
"transfers"  from  one  prospective 
payment  system  hospital  to  another. 
Had  the  units  been  excluded  at  the  time, 
the  different  payment  rules  applicable  to 
"discharge"  from  the  transferring 
ho<^pital  and  "admission"  to  the 
excluded  unit  would  have  resuitrd  in 
more  favorable  payment  to  the 
discharging  hospital.  If  we  were  to 
retroactively  adjust  those  payments, 
another  layer  of  administrative  difficulty 
is  added  If  we  did  not.  fairness  to  the 
discharging  hospital  would  become  an 
issue. 

Some  beneficiaries  would  be  subject 
to  unexpected  retroactive  liability  for 
previous  services.  This  would  be  caused 
by  the  way  we  handle  inpatient  days 
after  benefits  are  exhausted  under  "the 
prospective  payment  system.  For  those 
beneficiaries  who  exhaust  their  regular 
benefit  days  during  a  stay  in  a  hospital 
subject  to  the  prospective  payment 
system,  ai!  subsequent  nonoutlior  days 
are  "free":  that  is.  the  beneficiary 
cannot  be  charged  for  them  and  they  are 
not  counted  as  lifetime  reserve  days. 
Similarly,  for  those  beneficiaries  who 
exhaust  their  lifetime  reserve  days 
during  such  a  stay,  ail  subsequent 
nonoutiier  days  are  "free".  In  excluded 
units,  the  handling  of  those  days  is  quite 
different.  After  exhausting  regular 
benefit  days,  the  beneficiary  is  liable  for 
all  subsequent  days  unless  he  or  she 
elects  to  use  lifetime  reserve  and  be 
liable  for  sizable  coinsurance  amounts 
on  each  lifetime  reserve  day.  If  all 
lifetime  reserve  days  are  exhausted,  the 
beneficiary  is  liable  for  all  subsequent 
days. 

In  summary,  to  make  this  change 
retroactive  would  benefit  only  a  very 
small  number  of  units  and  only  for  a 
period  of  one  year.  By  contrast,  the  cost 
would  be — 


•  Increased  administrative  burden  on 
those  units,  their  intermediaries,  and 
nCFA; 

•  Inequitable  treatment  of  other 
hospitals:  and 

•  Unfair  retroactive  imposition  of 
liability  on  some  beneficiaries. 

On  balance,  we  do  not  believe  the 
costs  of  such  e  policy  are  justified  by  the 
limited  benefits. 

Comment— One  commenter  stated 
that  it  is  arbitrary  to  apply  the  same 
minimum  time  requirement  for  the 
directors'  services  to  all  rehabilitation 
units'  regardless  of  the  units  size.  This 
commenter  recommended  that  the 
minimum  time  requirement  for  each  unit 
be  related  to  the  size  and  services  of  the 
unit. 

Rfs/nmsf^ — Wa  agree  that  the  nmount 
of  time  a  physician  must  spend  to  direct 
a  unit  can  vary  greatly  depending  on  the 
unit's  size,  its  scope  of  services,  and 
other  factors.  Moreover,  the  time 
required  may  also  vary  because  of 
differences  in  the  types  of  medical 
conditions  for  which  patients  are 
treated,  or  the  severity  of  patients' 
conditions.  However,  we  have  no 
objective  data  that  would  permit  us  to 
classify  units  by  size  and  types  of 
services  furnished  and  establish  a 
separate  minimum  time  requirement  for 
each.  In  the  absence  of  these  data,  it 
would  be  impractical  to  use  variable 
requirements.  We  believe  it  is  both 
simpler  and  more  equitable  to  prescribe 
a  minimum  time  requirement  for  all 
units.  Therefore,  we  did  not  adopt  this 
comment. 

Comment — One  commenter  stated 
that  both  our  current  and  proposed  unit 
direction  requirements  have  the 
unintended  effect  of  requiring 
physicians  who  serve  as  unit  directors 
to  perform  administrative  duties  that  are 
generally  performed  by  nonphysicians. 
The  commenter  stated  that  this  is 
inconsistent  with  current  medical 
practice  and  is  not  cost  effective. 

Response — We  do  not  agree  that 
either  requirement  would  have  this 
effect.  On  the  contrary,  under  our 
requirements,  the  physician  who  directs 
a  rehabilitation  unit  would  be  free  to 
delegate  certain  administrative  duties  to 
nonphysician  hospital  employees,  if  this 
would  result  in  a  more  effective  use  of 
his  or  her  time. 

Comment — One  commenter  suggested 
that,  in  determining  which  services 
performed  by  the  director  may  be 
considered  services  to  a  unit  and  its 
patients,  we  take  into  account  the 
variety  of  services  that  physicians 
specializing  in  rehabilitation  medicine 
currently  perform  in  hospitals.  This 
commenter  stated  that  the  services  that' 


count  toward  meeting  the  unit  direction 
requirement  should  include  the 
fallowing: 

•  Preadmission  screening  of  patients 
not  yet  admitted  to  the  unit,  and 
postdischarge  review  of  patients' 
conditions  for  purposes  of  assessing  the 
unit's  quality  of  care. 

•  Educational  activities  concerning 
rehabilitation  that  are  conducted  for  the 
benefit  of  health  professionals  who 
work  in  other  areas  of  the  hospital. 

•  Direction  of  rehahilitalion-related 
activities  in  other  hospital  departments 
such  as  the  physical  therapy 
department. 

To  assure  thai  these  activities  are 
counted  toward  the  unit  director's 
service,  this  commenter  recommended 
that  services  be  considered  services  to  a 
unit  and  its  patients  if— 

•  The  services  have  a  direct  benefit  tu 
the  unit  and  its  patients:  and 

•  The  services  are  consistent  with 
existing  standards  of  practice  for 
rehabilitation  units  that  have  been 
adopted  by  the  field  of  rehabilitation 
and  its  national  standard-setting 
associations. 

Response — We  agree  with  this 
commenter's  view  that  not  all  activities 
performed  by  a  physician  who  is  a 
director  of  a  rehabilitation  unit  will 
necessarily  involve  current  patients  of 
the  unit,  or  be  carried  on  within  the 
physical  area  designated  as  the 
rehabilitation  unit.  However,  we  are 
concerned  that  the  definition  of 
"services  to  a  unit  and  its  patients" 
proposed  by  the  commenter  is  so  broad 
that  it  could  cover  some  services  (for 
example,  general  educational  activities 
on  rehabilitation  techniques)  that  only 
very  indirectly  provide  benefits  to  the 
unit  and  its  patients.  Therefore,  we  did 
not  revise  the  proposed  regulations 
based  on  this  comment. 

We  are  continuing  to  monitor  the 
implementation  of  the  prospective 
payment  system  with  regard  to  excluded 
units  and  will  issue  further  instructions 
on  this  issue  as  they  are  needed. 

C.  Expansion  of  Excluded 
Rehabilitation  Units  and  Exclusion  of 
New  Rehabilitation  Hospitals  and  Units 
[§405.471  J 

Section  405.471(c)(4)(iii)[A)  states  that 
in  order  to  be  excluded,  a  rehabilitation 
unit  must  have  treated,  during  its  most 
recent  12-month  cost  reporting  period, 
an  inpatient  population  of  which  at  least 
75  percent  required  intensive 
rehabilitative  services  for  the  treatment 
of  one  or  more  of  the  ten  medical 
conditions  listed  in  that  paragraph. 

We  proposed  a  change  concerning  the 
application  of  the  75  percent  rule  to 
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those  already  excluded  rehabilitation 
units  that  intend  to  expand.  We 
proposed  to  permit  units  with  an 
occupancy  level  of  at  least  90  percent  to 
increase  their  number  of  beds  or  square 
footage  by  up  to  ten  percent  at  the  start 
of  a  cost  reporting  period  without 
applying  the  75  percent  rule  to  the  added 
beds  or  space. 

We  also  specified  in  the  NPRM  that  if 
a  unit  increased  in  size  beyond  ihe  level 
that  would  be  specifically  permitted 
under  the  amendment  discussed  in  the 
previous  paragraph,  the  additional  beds 
or  rooms  would  not  be  eligible  for 
exclusion  until  they  had  been  used  to 
provide  inpatient  care  for  a  full  12- 
month  cost  reporting  period,  and  all 
space  the  hospital  wishes  to  exclude 
must  qualify  for  exclusion  under  the  75 
percent  rule. 

We  also  proposed  to  codify  m  the 
regulations  our  policy  that  changes  in 
the  square  footage  or  number  of  beds  of 
any  excluded  unit  would  be  recognized 
only  at  the  start  of  a  cost  reporting 
period. 

Comments  on  these  issues  were 
received  from  hospitals,  hospital 
associations,  and  individuals  and 
follows: 

Comment — One  commenter  suggested 
that  we  not  make  any  changes  in  policy 
that  would  allow  hospitals  to  expand  or 
add  excluded  rehabilitation  units.  The 
commenter's  opinion  is  that  these 
changes  could  permit  hospitals  to  avoid 
the  cost-restraining  effects  of  the 
prospective  payment  system  and  that 
this  would  be  contrary  to  its  purpose. 

Response — We  share  this 
commenter's  concern  about  the 
importance  of  avoiding  any  changes  that 
would  create  an  incentive  for  the 
proliferation  of  rehabilitation  beds  or 
units.  However,  we  believe  that  it  is 
possible  to  permit  expansions  without 
creating  such  an  incentive.  Therefore, 
we  did  not  adopt  this  comment. 

Comment — Most  of  those  who 
commented  on  this  section  of  the  NPRM 
approved  of  the  concept  of  adopting  a 
more  flexible  policy  on  the  expansion  of 
excluded  rehabilitation  units.  Some 
commenters  also  supported  the  specific 
proposals  that  were  set  forth  in  the 
NPRM.  However,  many  other 
commenters  stated  that  our  proposed 
revisions  would  not  give  hospitals  the 
flexibility  they  need  to  respond  to 
changes  in  the  need  for  rehabilitation 
services.  These  commenters  also 
criticized  our  proposal  to  require 
additions  that  exceed  the  10  percent 
limit  described  in  the  NPRM  to  be  in 
operation  for  a  12-month  cost  reporting 
period  before  they  can  be  eligible  for 
exclusion.  The  commenters  believe  that 
this  policy  would  be  cumbersome  to 


administer  and  financially 
disadvantageous  to  hospitals,  and  that  it 
could  restrict  a  patient's  access  to 
rehabilitation  services. 

In  this  context,  we  also  received  a 
number  of  comments  expressing 
opposition  to  our  policy  stated  in  the 
preamble  to  the  final  regulations 
published  on  January  3, 1984  (49  FR  241) 
that  new  rehabilitation  hospitals  and 
units  must  be  in  operation  for  a  full  12- 
month  cost  reporting  period  before  they 
can  be  eligible  for  exclusion.  The 
commenters  stated  that  this  provision 
created  serious  financial  problems  for 
new  hospitals  and  units  and  is 
particularly  unfair  to  those  hospitals  and 
units  that  were  in  planning  or  under 
construction  before  the  prospective 
payment  system  was  implemented. 

Commenters  suggested  various 
approaches  that  they  believe  would 
avoid  the  perceived  inequities  of  our 
current  policy  while  providing  adequate 
protection  against  unnecessary 
proliferation  of  rehabilitation  facilities 
Some  recommended  that  new 
rehabilitation  hospitals  and  units  should 
be  excluded  on  a  provisional  basis  for 
their  first  cost  reporting  period  of 
operation,  with  a  restrospective 
payment  adjustment  for  those  that  did 
not  meet  the  75  percent  requirement. 
Other  commenters  suggested  that  both 
new  and  expanded  hospitals  and  units 
should  be  excluded  during  their  first 
cost  reporting  period  of  operation  or 
expansion  based  on  certifications  by  the 
hospital  or  unit  that  they  will  comply 
with  the  75  percent  requirement. 
Operating  data  for  the  first  12-month 
cost  reporting  period  of  the  new  or 
newly  expanded  facility  would  be  used 
in  determining  whether  the  facility 
would  continue  to  be  excluded  for  the 
next  cost  reporting  period. 

Response — The  requirement  that 
rehabilitation  hospitals  and  units  have  a 
full  12-month  cost  reporting  period 
history  of  furnishing  intensive 
rehabilitation  before  they  can  initially 
be  excluded  from  the  prospective 
payment  system  was  intended  to  avoid 
unintentional  incentives  to  convert 
acute-care  beds  to  rehabilitation  beds 
merely  to  avoid  inclusion  into  the 
prospective  payment  system.  The  12- 
month  waiting  period  to  qualify  for 
exclusion  was  intended  to  ensure  that 
the  hospital  was  actually  furnishing 
intensive  rehabilitation  care.  However, 
the  rule  has  proven  to  be  unnecessarily 
harsh  when  applied  to  new  hopitals  and 
units  seeking  exclusion  for  the  first  time. 
Consequently,  we  have  added 
provisions  in  §§  405.471  (d)  and  (e)  to 
permit  a  new  hospital  or  unit  to  certify 
that  it  will  meet  the  75  percent  rule  for 
its  initial  excluded  cost  reporting  period. 


A  new  hospital  is  one  that  seeks 
exclusion  as  a  rehabilitation  hospital  for 
the  first  full  12-month  cost  reporting 
period  of  its  participation  in  Medicare 
as  a  hospital.  A  new  unit  is  one  that  has 
been  added  to  an  existing  hospital.  Any 
hospital  that  previously  sought 
exclusion  (successfully  or  not)  for  a 
rehabilitation  unit  will  not  be  recognized 
as  creating  a  "new"  unit.  Nor  will  mere 
conversion  of  existing  hospital  beds  and 
facilities  be  recognized  as  creation  of  a 
"new"  unit.  New  beds  are  defined  as 
ones  for  which  the  hospital  has  obtained 
approval  by  increasing  its  bed  capacity 
under  both  State  licensure  and  Medicaid 
certification.  Note  that  there  is  no  net 
increase  if  the  hospital  "adds"  20  'new" 
beds  and  deletes  20  previously  licensed 
and  certified  beds,  even  if  the  beds  and 
their  location  are  different.  We  view  this 
as  another  form  of  conversion.  The 
hospital  may  identify  legitimate  new 
beds  as  a  new  rehabilitation  unit  only  or 
the  f'rst  full  12-month  cost  reporting 
period  that  the  beds  are  used  to  furnish 
inpatient  care.  We  recognize  that 
hospitals  may  occasionally  need  to 
combine  some  new  beds  with  some 
existing  beds  to  create  a  rehabilitation 
unit,  and  it  is  not  always  feasible  to 
artificially  keep  the  two  types  of  beds 
separate.  Consequently  we  will 
recognize  a  unit  as  "new"  if  more  than 
half  of  its  beds  are  new. 

By  applying  these  principles  to  the 
expansion  of  existing  units,  we  will 
permit  a  hospital  to  expand  an  already- 
excluded  unit  by  adding  new  beds  for 
the  first  full  12-month  cost  reporting 
period  that  the  new  beds  are  used  to 
furnish  inpatient  care.  The  definition  of 
"new  beds"  is  the  same  as  for  new  units 
explained  in  the  preceding  paragraph. 
The  population  actually  treated  in  the 
unit  during  its  most  recent  12-month  cost 
reporting  period  must  conform  to  the  75 
percent  rule  for  the  units  exclusion  to 
be  renewed,  but  the  hospital  may  certify 
that  the  population  tp  be  treated  in  the 
new  beds  will  meet  the  75  percent  rule 
for  their  initial  excluded  cost  reporting 
period. 

These  changes  in  the  rules  for 
exclusion  of  new  hospitals,  new  units, 
and  new  beds  are  applicable  only 
once — when  the  facilities  first  gain 
excluded  status.  We  will  verify  that 
hospitals  and  units  rem.ain  eligible  for 
continued  exclusion  in  future  years  by 
examining  the  prior  12-month  cost 
reporting  period  records.  In  any  case 
where  the  75  percent  rule  is  not 
complied  with  during  an  excluded  cost 
reporting  period,  exclusion  for  the  next 
cost  reporting  period  will  be  denied. 

Comment — A  commenter  objected  to 
our  policy  of  recognizing  a  change  in  ttie 
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size  of  an  excluded  unit  only  at  the  start 
of  a  cost  reporting  period.  The 
commenter  believes  that  most  hospitals 
have  the  accounfinR  capability  to 
determine  the  costs  attributable  to 
changes  in  the  unit's  bed  size  that  take 
place  durinjg  a  cost  reporting  period.  The 
siii^estion  is  that  since  hospitals  can 
manage  the  data,  we  should  recognize 
the-se  changes  for  purposes  of  exclusion 
trom  the  prospective  payment  system  as 
soon  as  possible.  However,  another 
commenter  supported  our  policy  and 
stated  that  considermg  an  expansion  as 
pdrt  of  an  excluded  unit  only  at  the 
beginning  of  a  cost  reporting  period  is 
essential  to  ensure  proper  payment. 

Response — We  recognize  that  some 
hospitals  have  accounting  systems  that 
are  sophisticated  enough  to  find  and 
apportion  the  costs  that  result  from 
changes  in  unit  size  that  occur  during  a 
cost  reporting  period.  However,  in  the 
interest  of  administrative  simplicity  and 
accurate  payment,  we  continue  to 
believe  that  we  should  recognize 
changes  in  unit  size  only  at  the  start  of  a 
cost  reporting  period.  We  have  adopted 
this  policy  because  we  are  concerned 
that  serious  billing,  cost  reporting,  and 
other  payment  problems  could  anse  if  a 
hospital  or  unit  is  paid  under  different 
systems  (prospective  payment  and 
reasonable  cost)  for  different  parts  of 
the  same  cost  reporting  period.  Also, 
tjiis  policy  would  result  in  uncontrolled 
fluctuation  as  hospitals  add  or  subtract 
beds  in  their  excluded  units.  This 
unwarranted  instability  would 
urJermine  the  prospective  payment 
system.  Therefore,  we  did  not  make  any 
change  in  the  final  regulations  based  on 
the  first  comment. 

Comment— One  commenter  stated 
that  recognition  of  changes  in  unit  size 
only  at  the  start  of  a  cost  reporting 
period  is  not  consistent  with  the 
Provider  Reimbursement  Manual 
instructions  on  separate  cost  entities, 
which  permit  separate  cost  entities  to  be 
recognized  for  quarters  of  cost  reporting 
periods  The  commenters  also  stated 
that  ou.'  proposed  policy  is  too  inflexible 
to  permit  hospitals,  to  respond  quickly  to 
changes  in  patient  need  for 
rehiibilitation  services.  This  commenter 
recommended  that  we  recognize 
changes  in  unit  size  effective  with  the 
beginning  of  the  calendar  month  after 
the  month  in  which  the  changes  occur. 

Response — The  provisions  of  the 
Provider  Reimbursement  Manual  cited 
by  the  commenter  relate  to  the 
establishment  of  separate  cost  entities 
in  hospitals  that  are  reimbursed  on  a 
reasonable  cost  basis.  The  implications 
of  these  changes  are  less  complex  than 
those  of  the  exclusion  of  a  unit,  since  the 


latter  situation  requires  the  operation  of 
two  different  payment  systems  within 
the  same  hospital  and  use  of  different 
payment  systems  for  certain  beds  during 
different  parts  of  the  same  cost  reporting 
period.  In  view  of  this,  we  do  not  believe 
it  is  inconsistent  to  apply  a  different  rule 
to  each  situation. 

We  share  the  commenter's  view  that 
some  flexibility  is  needed  to  permit 
hospitals  to  adapt  to  shifts  in  the 
demand  for  various  types  of  services. 
However,  we  are  also  aware  of  the 
danger  that  uncontrolled  fluctuation  in 
unit  size  could  prevent  accurate 
payment  and  lead  to  other  problems 
outlined  above.  Therefore,  we  are 
making  no  changes  based  on  this 
commenter's  recommendation. 

D.  Physician  Attestation  (§  405.472) 

Section  §  405.472(d)(21(i)  requires  that, 
as  a  part  of  DRG  validation,  the 
attending  physician  must,  shortly  before. 
at.  or  shortly  after  discharge  (but  before 
a  claim  is  submitted),  attest  in  writing  to 
the  principal  diagnosis,  secondary 
diagnoses,  and  names  of  procedures 
performed  These  regulations  require 
that  the  following  statement 
immediately  precede  the  physician's 
signature: 

1  certify  that  the  identification  of  the 
principal  and  secondary  diagnoses  and  the 
procedures  performed  is  accurate  and 
complete  to  the  best  of  my  knowledge. 
(.N'otice:  Intentional  misrepresentation, 
concpalment,  or  fdlsification  of  this 
information  may.  m  the  case  of  a  Medicare 
beneficiary,  be  punishable  by  imprisonment. 
fine,  or  civil  penalty.) 

Since  publication  of  this  requirement, 
many  physicians  and  hospitals  have 
questioned  the  need  for  such  a 
requirement  and  other  physicians  have 
found  its  language  to  be  offensive.  In 
addition,  some  physicians  have 
complained  about  the  manner  in  which 
hospitals  have  been  implementing  the 
physician  attestation  requirement  and 
have  been  under  the  wrong  impression 
that  hospitals  are  required  under  the 
regulations  to  use  particular  methods  for 
its  implementation. 

Many  of  the  concerns  expressed  by 
physicians  reflected  misunderstandings 
about  the  certification  and  penalty 
requirement  and  a  need  for  clarification 
of  the  requirement.  Therefore,  we 
proposed  the  following  modifications  to 
both  the  language  and  the  positioning  of 
the  statements  to  clarify  the  scope  of  the 
statements  and  to  provide  additional 
guidance  to  the  hospitals  in  their 
implementation  of  the  attestation 
requirement: 

•  In  order  to  clarify  that  the  physician 
is  attesting  only  to  the  diagnoses  and 
procedures  performed,  we  proposed  to 


replace  the  word  "identification"  with 
the  phrase  "narrative  descriptions," 

•  We  also  proposed  to  add  the  word 
"major"  before  the  phrase  "procedures 
performed"  to  clarify  that  the  physician 
is  not  attesting  to  minor  procedures  that 
were  performed  of  which  he  or  she  is 
unaware. 

•  We  proposed  that  the  certification 
statement  appear  on  the  discharge 
siimmary  sheet,  rather  than  on  another 
type  of  hospital  form. 

•  We  proposed  to  separate  the 
certification  statement  from  the  penalty 
statement.  The  certification  would 
appear  on  each  patient's  discharge 
summary  sheet,  but  the  penalty 
statement  would  be  provided  only 
annually  to  the  physician  in  a  notice  for 
which  the  physician  would  aclcnowledge 
receipt  in  writing.  As  proposed,  the 
annual  notice  would  state  the  following; 

Notice  To  Physicians 

Medicare  payment  to  hospitals  is  based  in 
part  on  each  patient's  principal  and 
secondary  diagnoses  and  the  major 
procedures  performed  on  the  patient,  as 
attested  to  by  the  patient's  attending 
physician  by  virture  of  his  or  her  signature  on 
the  discharge  summary  sheet.  Anyone  who 
misrepresents,  falsifies,  or  conceals  this 
information  may  be  subject  to  fine, 
imprisonment,  or  civil  penalty  under 
applicable  Federal  laws. 

Acknowledgment  of  receipt  of  this 
notice  would  be  kept  on  file  at  the 
hospital  and  made  available  to  us  upon 
request.  In  submitting  each  claim,  the 
hospital  would  certify  that  it  had  on  file 
an  acknowledgment  from  the  attending 
physician  involved. 

•  We  further  noted  in  the  preamble  to 
the  NPRM  that,  for  a  reasonable  time, 
hospitals  would  be  permitted  to 
continue  to  use  the  language  and 
positioning  of  the  certification  and 
penalty  statements  prescribed  in  the 
January  3,  1984  final  rule. 

The  comments  we  received  on  this 
proposal  were  from  physicians  and 
hospitals  and  the  organizations  that 
represent  them  and  medical  records 
personnel. 

Comment — Many  commenters, 
primarily  physicians  and  organizations 
that  represent  them,  commented  that  the 
entire  physician  attestation  requirement, 
including  both  the  certification  and  the 
notice  to  physicians,  should  be 
eliminated.  In  support  of  their  comment, 
they  noted  that  these  requirements  do 
not  impose  a  new  liability  upon 
physicians  but,  rather,  simply  underline 
existing  statutory  requirements.  They 
also  asserted  that  rules  governing 
medical  records  already  accomplish  the 
objectives  of  this  requirement  and  that 
our  requirements  are  not  necessary  to 
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achieve  our  purpose.  They  further 
commented  that  retaining  the 
requirement  would  create  an 
^unnecessary  recordkeeping  burden  for 
them  and  for  hospitals  and  constituted 
an  affront  to  the  dignity  of  the  medical 
profession.  They  recommended  that  any 
attestation  should  be  obtained  from  the 
entity  seeking  payment;  that  is,  the 
hospital. 

Response— As  we  noted  in  the  NPRM 
(49  FR  27425),  the  use  of  certification 
and  penalty  statements  is  standard  in 
Federal  programs  that  involve  the 
obligation  of  Federal  funds.  These 
statements  have  always  appeared  on 
cost  reports  and  claim  forms  used  by 
physicians  and  other  providers  as  part 
of  the  Medicare  and  Medicaid  programs. 
As  we  noted  at  the  time,  the  penalty 
language  is  not  intended  to  impugnthe 
integrity  of  the  medical  profession: 
rather,  it  is  a  standard  cautionary 
measure  routinely  used  to  single  out 
isolated  wrongdoers.  In  fact,  the 
necessity  of  these  statements  for 
successful  prosecution  of  wrongdoers 
was  also  noted  in  the  NPRM  in  a  quote 
from  a  communicatipn  from  the  U.S. 
Department  of  Justice.  We  believe  that 
the  physician  is  the  key  person  in  the 
diagnosis  and  treatment  of  a  patient  and 
that  it  is  upon  the  physician  that  we 
should  rely  for  information  about  his  or 
her  diagnosis  and  the  procedures 
performed. 

We  recognize  that  many  physicians 
object  in  principle  to  the  use  of  a 
certification  and  of  a  cautionary 
statement.  We  believe,  however,  that 
the  provisions  we  proposed,  as  they  are 
modified  in  this  final  rule,  go  as  far  as 
possible  in  dealing  with  these  concerns 
given  our  overall  responsibility  for 
effective  management  of  the  Medicare 
program. 

Comment — Most  commenters 
approved  of  our  proposal  to  make 
physician  acknowledgment  of  the 
penalty  statement  an  annual 
requirement  with  the  hospital 
responsible  for  obtaining  it  and  keeping 
it  on  file.  However,  many  physicians 
and  some  hospital  administrators 
commented  that  this  requirement  still 
imposes  a  burden  on  providers  and  will 
continue  to  present  an  affront  to 
physicians. 

Response — Our  proposal  does  not 
eliminate  the  requirement,  but  we 
believe  that  it  does  significantly  lessen 
the  problems  about  which  physicians 
complained.  The  penalty  statement  is 
not  a  prominent  part  of  the  medical 
record  and  is  not  routinely  encountered 
by  physicians  when  they  complete  the 
certification.  At  the  same  time,  our 
proposal  still  creates  the  explicit 
acknowledgment  of  the  effects  of 


misrepresentation  we  believe  is 
essential  to  the  prosecution  of  the  few 
wrongdoers  who  may  be  identified.  We 
believe  the  requirements  we  proposed 
go  as  far  as  possible  towards  meeting 
the  concerns  of  physicians  and  we  have 
retained  them  in  the  final  regulations. 

Comment — The  proposed  regulations 
indicated  that  the  hospital,  in  submitting 
each  claim,  would  certify  that  it  had  on 
file  an  acknowledgment  from  the 
physician  as  required  by  §  405.472(d). 
Some  commenters  noted  that 
certification  on  a  claim-by-claim  basis 
would  be  unnecessarily  burdensome 
and  that  the  current  Medicare  bill  does 
not  contain  a  space  for  such 
certification.  It  was  suggested  that 
claim-by-claim  certification  not  be 
required. 

Response— We  agree.  The  final 
regulations  simply  establish  as  a 
requirement  for  the  prospective  payment 
system  that  the  hospital  obtain  the" 
signed  acknowledgments  before  claims 
are  submitted  and  that  it  keep  them  on 
file.  We  will  monitor  compliance 
through  the  DRG  validation  process. 
Certifications  will  not  be  required  on 
hospital  bills. 

Comment — Several  commenters 
raised  questions  as  to  the  acceptability 
of  rubber  stamps  and  electronic 
signatures  in  completing  the  physician 
attestation.  There  were  also  questions 
as  to  whether  the  term  "in  writing" 
precluded  the  use  of  typed  narrative 
descriptions  or  computer-generated 
narrative  descriptions. 

Response — The  requirement  for  the 
physician's  signature  is  meant  to  elicit 
an  actual  signature  by  the  attending 
physician.  Rubber  stamps  and  facsimile 
signatures  of  other  types  are  not 
acceptable.  We  believe  such  methods  of 
affixing  a  signature  are  primarily  used 
by  persons  other  than  the  person  whose 
signature  is  being  affixed.  Since  we  plan 
to  rely  very  heavily  on  the  information 
and  because  the  accuracy  of  the 
information  is  the  personal 
responsibility  of  the  physician  and  he  or 
she  is  liable  for  any  inaccurate 
information  attested  to.  we  believe  it  is 
essential  to  assure  that  the  physician 
personally  sign  the  certification.  We 
also  know,  however,  that  some  hospitals 
have  systems  under  which  the  narrative 
description  of  the  diagnoses  and 
procedures  are  generated  in  the  medical 
records  department,  sometimes 
mechanically,  and  presented  to  the 
attending  physician  for  his  or  her 
approval  We  believe  this  is  appropriate 
and  do  not  intend  the  regulation  to 
preclude  it  so  long  as  the  attending 
physician  agrees  to  it  and  signs  his  or 
her  name  to  the  certification. 


Comment — Some  commenters. 
especially  medical  records 
professionals,  objected  to  the  use  of  the 
term  "major  '  in  connection  with 
procedures  performed.  The  term  was 
used  in  both  the  certification  and  notice 
statements  contained  in  the  proposed 
regulations.  The  commenters  noted  that 
the  term  "major"  could  cause  confusion. 
It  was  also  noted  that  procedures  that 
could  be  termed  "major"  and  "minor" 
could  be  significant  for  DRG 
classification.  It  was  suggested  that  the 
term  be  deleted. 

Response — The  term  "major    was 
inserted  into  the  certification  and 
penalty  statements  in  response  to 
physician  comments  that  the  word 
"procedures,"  unmodified,  appeared  to 
make  them  responsible  for  listing  all 
procedures,  whether  major  or  minor  and 
whether  or  not  they  had  personally 
performed  them  or  had  knowledge  of 
them.  They  noted  that  there  are 
occasions  upon  which  procedures  are 
performed  wnthout  the  direct  knowledge 
of  the  attending  physician.  As  we  noted 
in  the  proposed  regulation,  we  did  not 
intend  to  require  that  the  attending 
physician  attest  to  all  the  procedures 
performed  but  only  to  those  procedures 
of  which  he  or  she  was  aware.  We  agree 
with  the  commenters  that  the  word 
"major"  could  cause  confusion  if  it  were 
taken  to  have  a  precise  technical 
meaning;  however,  we  have  used  the 
word  in  a  more  general  sense  for  the 
purposes  discussed  above  and  do  not 
intent  to  further  define  it  or  to  require 
that  it  be  used  as  a  technical  test  to 
determine  which  procedures  should  be 
listed  and  which  ones  should  be 
omitted,  Accordingly,  we  are  retaining 
the  word  "major"  in  both  the 
certification  and  penalty  statements 
with  the  understanding  that  it  be 
construed  as  discussed  above. 

Comment — Several  commenters 
suggested  that  the  identification  of  the 
principal  and  secondary  diagnoses  is 
primarily  a  payment  convention  and 
should  be  left  to  hospitals  rather  than 
required  of  physicians. 

Response — We  do  not  agree.  It  is  our 
intenfion  to  use  the  physician  attestation 
process  to  identify  (after  study)  the 
reason  why  an  attending  physician 
admitted  a  patient  to  the  hospital  for 
treatment.  While  payment  is  determined 
on  the  basis  of  this  information,  we  do 
not  believe  it  is  merely  a  payment 
convention  which  may  be  left  to  the 
hospital.  We  believe  that  the  physician 
is  the  key  figure  in  the  diagnosis  and 
treatment  of  patients  and  that  it  is  most 
appropriate  to  rely  upon  his  or  her 
decisions  in  this  matter. 
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Cowmeid — In  ihe  revised  language  of 
the  acknowledgment  stat;.nien; 
proposed  in  the  luly  3  document,  we 
omitted  the  word  "intentional"  in 
connection  with  language  about 
misrepreisntation.  falsification,  and 
concealment  of  information.  Some 
commi^nters  suggested  that  this 
omi.^sion  represented  a  decision  to 
e>pdnd  the  liability  of  physicians  to 
include  unintentional  errors. 

Rr'sponse — As  we  have  noted 
previously,  the  statement  that  we  are 
seeking  physicians  to  read  and 
acknowledge  does  not  add  or  diminish 
legal  liability  for  misconduct.  It  simply 
provides  a  reminder  that  there  are 
currently  laws  that  impose  penalties  for 
misrepresentation,  falsification,  and 
concealment  of  information.  We  omitted 
the  word  "intentional"  because  it  does 
not  accurately  describe  the  applicable 
criminal  and  civil  liabilities  and 
Itierefore  does  not  provide  fair  warning 
tc  physicians  of  the  consequences  of 
misconduct.  Again,  however,  we  note 
that  the  language  nf  the  notice  will  not 
affect  the  legal  liability  of  physicians 
under  applicable  laws. 

Comment — The  largest  number  of 
ccmmenters,  primarily  medical  records 
professionals  and  hospital 
administrators,  commented  that  a 
requirement  that  the  ce-tification  appear 
on  a  specific  document  is  unnecessarily 
re.strictive  and  that  the  requirement  that 
it  be  placed  on  the  hospital  discharge 
summary  presents  real  problems  in 
terms  of  medical  records  completion  and 
hospital  administration.  A  major 
problem  is  that  the  discharge  summary 
is  required  by  the  Joint  Commission  on 
the  Accreditation  of  Hospital  (;C.A,H] 
standards  to  be  completed  m  a 
"reasonable"  time.  In  practice,  this  has 
been  t^.ken  to  be  from  1.S  to  30  days. 
Some  delay  is  encountered  as 
physicuins  wait  for  tma!  laboratory 
results  that  may  not  be  available  at 
discharge.  Often  there  is  also  some 
delay  in  transcribing  dictated 
statements.  Standards  of  the  JCAH  do 
not  require  a  dictated  discharge 
summary  for  all  rases.  For  example,  a 
final  p.'-ogress  note  ma>  be  substituted 
tor  a  discharge  summary  in  the  case  of 
patients  who  have  problems  of  a  minor 
nature  and  require  less  than  48  hours  of 
hospital  care.  In  some  instances,  these 
summaries  are  prepared  b\  physic  ians 
other  than  the  attending  physician 

Two  basic  concerns  about  the  use  of 
discharge  summaries  arise  from  these 
comments.  One  is  that  pressure  from 
hospitals  for  early  completion  of 
discharge  summaries  in  order  to  assure 
adequ„te  cash  flow  may  well  lead  to  a 
deterio.-dtion  jn  the  quality  and  quantity 


of  information  reported.  Another 
concern  is  that  delays  in  completing  the 
summaries  could  add  two  weeks  or 
more  to  the  leagth  of  time  it  takes  a 
hospital  to  submit  a  claim  for  payment. 

Response — We  agree  with  these 
comments.  We  had  specified  the  use  of 
the  discharge  fummary  in  the  proposed 
reguladon  as  al  mealis  of  assuring  that 
the  physicians:understood  that  they 
were  attesting |to  the  diagnoses  and 
procedures  petformed  rather  than  the 
medical  codes  japplied  to  them;  however, 
we  did  not  intend  to  cause  any  of  the 
unfortunate  rejults  pointed  out  in  these 
comments.  .Accordingly,  we  have 
dropped  the  requirem.ent  that  the 
certification  ba  placed  on  the  discharge 
summary.  The  location  of  the 
certification  inlthe  medical  record  may 
be  determined  bv  the  hospital.  We  note 
again,  however,  that  we  do  not  intend 
the  physician  to  be  responsible  for  more 
than  his  or  her  own  narrative  statement 
of  the  diagnosas  and  procedures.  A 
physician  is  no*  responsible  for  hospital 
coding  accuracy'. 

F.  Hospitals  in  Areas  Redesignated  as 
Rural  (§§  405.4 f 3  and  405.476) 

Section  1886jd)(2)(D)  of  the  Act 
requires  that  average  standardized 
amounts  per  discharge  be  determined 
for  hospitals  located  in  urban  areas  and 
rural  areas  of  tlie  nine  census  divisions 
and  the  nation.  Under  the  prospective 
payment  system,  a  hospital's  payment 
rate  is  dependent,  to  some  degree,  on 
whether  the  county  in  which  a  hospital 
is  located  is  designated  as  an  urban 
area  or  as  a  rural  area.  The  term  "urban 
area"  is  defined  as  provided  in  section 
1886(d)(2)(D)  of  the  Act.  in  accordance 
with  the  Executive  Office  of 
Management  atd  Budget's  (EOMB's) 
designations,  at  a  Metropolitan 
Statistical  Area  (MSA),  a  New  England 
County  Metropolitan  Area  (NECM.A),  or 
certain  New  England  counties  deemed 
to  be  urban  areas  under  section  601(g)  of 
Pub.  L.  9&-21  (42  U.S.C.  1395ww  (note)). 
The  term  "rural  area"  means  any  area 
outside  an  urban  area. 

Periodically,  EOMB  revises  the  list  of 
MSA  or  NECMA  designations  based  on 
a  continuing  analysis  of  factors  such  as 
changes  in  population  and  commuting 
patterns.  Depending  on  those  changes,  a 
hospital  may  be  reclassified  as  urban 
and  thus  receive  the  higher  urban 
payment  rate,  or  it  may  lose  its  urban 
area  status  and  receive  the  lower,  rural 
Federal  rate.  We  recognize  these 
reclassifications,  for  the  purpose  of 
determining  payment,  beginning  with 
the  start  of  the  next  Federal  fiscal  year 
following  EOMBs  announcement  of  the 
change. 


For  a  hospital  that  loses  its  urban  area 
status,  the  resultiiig  reduction  m  its 
Federal  payment  rate  may  cause  a 
serious  financial  burden  for  the  hospital 
if  it  suddenly  must  opemie  at  the  lower 
rate  without  time  for  adnpiHtion. 

Section  1886(d)(3)  of  th.-  Act,  as  added 
by  section  2311(c)  of  Put.  L  y8-.i09, 
provides  for  an  ad)ustrrieiii  lo  the 
payment  amounts  lor  huspiials 
reclassified  from  urban  lo  rural  after 
April  20, 1983.  Therefore,  we  are 
revising  §§  405.4731b)  and  |c)  and 
adding  a  new  paragraph  §  405.476(1)  to 
provide  that,  effective  wiiti  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1963,  a  hospital  that  loses  its 
urban  status,  as  a  result  of  an  EOMB 
redesignation  occurring  after  April  20, 
1983,  may  qualify  for  specidl 
consideration  by  having  its  rural  Federal 
rate  phased  in  over  a  two  year  period. 
The  hospital  will  receive,  in  addition  to 
its  rural  Federal  rate,  in  the  first  cost 
reporting  period,  two-thirds  of  the 
difference  between  its  present  rural 
Federal  rate  and  the  urban  Federal  rate 
that  would  have  been  p.jid  had  it 
retained  its  urban  status,  and.  in  the 
second  reporting  period,  one-tfurd  of  the 
difference.  The  adjustment  will  be 
applied  for  two  successive  cost 
reporting  periods  beginniriK  with  the 
cost  reporting  period  in  wtuch  we. 
recognize  the  reclassification. 

Of  course,  if  the  hospital  is 
subsequently  reclassified  during  this 
special  transition  penod  as  urban,  the 
special  adjustments  would  cease  to 
apply. 

In  the  NPRM  (49  FR  27428),  we 
proposed  that  a  hospital  meet  a 
qualifying  test  in  order  to  receive  the 
special  two-year  adjustment.  For  a 
hospital  to  be  eligible  for  thi^  additional 
payTTients,  the  hospital-sperific  portion 
had  to  exceed  the  hospitals  Federal 
rural  rate  after  the  Federal  rate  was 
adjusted  by  the  hospital's  rural  area 
wage  level  index  and  by  the  doubled 
indirect  teaching  adjustment  factor. 
Because  section  2311(c)  of  Pub.  L.  98-369 
does  not  require  this  test  or  a  similar 
qualifying  test,  we  are  eliminating  the 
qualifying  test  in  this  final  rule. 

We  also  proposed  to  make  the  special 
adjustment  effective  for  iwo  Federal 
fiscal  years  because  tfit  Feiieral  rates 
are  updated  according  to  the  Federal 
fiscal  year. 

However,  the  law  specifically  makes 
the  special  adjustment  t- H-ctive 
according  to  cost  reportui^  periods, 
beginning  on  oi  after  Ocii-jer  1,  1983. 
Therefore,  we  are  mod:fv  utg  the  final 
regulations  to  conform  i.i  "-le 
requirement  of  Pub.  L  i>'   *69. 
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As  a  result  of  EOMB's  June  30, 1983 
revision  of  the  MSA  or  NECMA 
designations,  49  counties  that  were 
previously  classified  as  urban  lost  their 
urban  status.  This  resulted  in  the 
reclassification  of  51  hospitals  from 
urban  to  rural  status  and  the  subsequent 
payment  to  the  hospitals  of  the  lower 
rural  rates  for  the  census  divisions  in 
which  they  are  located.  Under  the  new 
section  1886(d)(8)  of  the  Act,  each  of 
these  hospitals  will  also  be  eligible  to 
receive  the  two  year  adjustment 
effective  with  their  cost  reporting 
periods  that  began  in  Federal  fiscal  vear 
(FY)  1984. 

Comment — One  commenter  noted  that 
section  2311(c)  of  Pub.  L.  98-369 
provides  that  additional  payments  be 
made  to  hospitals  reclassified  as  rural 
hospitals  on  or  after  April  20,  1983.  The 
additional  payments  are  effective  with 
cost  reporting  periods  beginning  on  or 
after  October  1. 1983.  The  commenter 
recommended  that  we  revise  §  405.476(1) 
to  conform  the  effective  date  of  this 
provision  with  the  date  contained  in  the 
legislation. 

Response— YJe  agree  with  the 
commenter  and  have  revised  §  405.476(1) 
to  provide  that  the  effective  date  of  the 
reclassified  rural  hospitals'  provision  is 
with  a  hospital's  cost  reporting  period 
beginning  on  or  after  October  1,  1983. 
We  note  that,  based  on  section  2311(b) 
of  Pub.  L.  98-369,  we  are  also  revising 
the  effective  date  in  §  405.473(b)(6)(ii) 
for  a  hospital  located  in  an  MSA  or 
NECMA  that  crosses  over  two  or  more 
census  divisions.  The  effective  date  of 
these  provisions  is  also  with  a  hospital's 
cost  reporting  period  beginning  on  or 
after  October  1, 1983. 

Comment — Several  commenters 
agreed  with  our  proposal  to  permit 
hospitals  located  m  counties  that  lost 
their  urban  designation  after  April  20, 
1983  to  receive  an  additional  payment. 
However,  one  commenter  proposed  that 
additional  criteria  be  provided  under 
which  a  hospital  located  in  a  rural 
county  could  be  considered  urban  and 
paid  an  urban  rate. 

Re'!ponse—The  rationale  for 
providing  additional  payment  under 
§  405.476(i)  is  to  prevent  serious 
financial  hardship  to  a  hospital  that 
could  not  have  anticipated  a 
redesignation  of  the  county  as  rural.  In 
order  to  permit  a  smooth  transition  to 
the  rural  rate,  additional  payments  are 
made  for  two  cost  reporting  years.  This 
should  allow  hospitals  adequate  time  to 
budget  and  plan  expenses  in  terms  of  a 
rural  rate.  We  do  not  believe  that  the 
full  urban  rate  should  be  paid  since  the 
hospital  is  now  designated  rural,  and 
this  payment  is  only  a  supplement  to  the 
rural  rate. 


As  we  have  explained  previously,  the 
designation  of  a  county  as  urban  or  rural 
is  based  on  whether  or  not  it  is  located 
within  an  MSA  or  NECMA  as 
designated  by  EOMB.  The  standards  for 
determining  whether  or  not  a  particular 
location  qualifies  as  an  MSA  or  NECMA 
are  not  within  the  technical  control  of 
the  Department  of  Health  and  Human 
Services.  EOMB  determines  the  MSAs 
and  their  effective  dates  based  on 
standards  prepared  by  the  Federal 
committee  on  MSAs  which  advised 
EOMB  on  metropolitan  area  definitions. 
As  stated  previously,  we  are  not  aware 
of  any  criteria  that  are  as  objective  as 
the  MSA  criteria  for  use  in  determining 
whether  a  hospital  is  urban  or  rural.  We 
do  not  believe  it  would  be  appropriate 
to  establish  criteria  in  the  regulations 
that  have  been  derived  solely  to  allow  a 
targeted  hospital  or  groups  of  hospitals 
to  be  classified  as  urban.  Rather,  any 
such  criteria  should  have  broad 
apphcability  and  serve  to  delineate 
common  characteristics  that  objectively 
define  urban  and  rural  areas. 

In  addition  at  the  end  of  the  two  cost 
reporting  periods,  the  hospital  will  be 
receiving  a  national  rate.  As  part  of  the 
development  of  a  national  rate. 
Congress  has  requested  a  study  due  at 
the  end  of  FY  1985  on  the  feasibility  and 
impact  of  eliminating  or  phasing  out 
separate  urban  and  rural  DRG 
prospective  payinent  rates.  Based  on 
that  study  and  other  studies  mandated 
by  Congress,  we  will  be  evaluating  the 
continuing  necessity  of  establishing 
separate  urban  national  rates  and  rural 
national  rates. 

Comment — A  number  of  commenters 
stated  that  the  NPRM  did  not 
adequately  address  what  they  believe 
are  fundamental  inequities  in  the  urban/ 
rural  classification  system  that  is  based 
on  EOMB's  definition  of  urban  areas.  A 
few  commenters  believe  that  the  urban 
rates  were  too  high  in  comparison  to  the 
rural  rates  that  are  applied  to  rural 
hospitals. 

Response — It  appears  that  a  number 
of  commenters  share  the  erroneous 
impression  that  we  are  arbitrarily  using 
EOMB's  MSA/NECMA  definitions  in 
determining  urban  versus  rural  areas 
under  the  prospective  pajTnent  system. 
We  have  employed  EOMB's  definitions 
of  Standard  Metropolitan  Statistical 
Areas  (SMSAs)  as  the  bases  of  an 
urban/rural  classification  system  since 
the  implementation,  in  1974"  of  the 
hospital  routine  cost  limits  under  section 
223  of  Pub.  L.  92-603,  and  subsequently 
for  the  total  inpatient  hospital  cost  limits 
in  1982  under  Pub.  L.  97-248.  Moreover, 
section  601(e)  of  Pub.  L  98-21  specifies 
that  hospitals  must  be  grouped  by  urban 
or  rural  location  within  the  United 


States  and  each  census  region 
(estabhshed  by  the  Bureau  of  the 
Census)  when  calculating  the 
standardized  pajrnient  rates.  The  law 
(section  1886(dK2KD)  of  the  Act) 
requires  that  separate  average 
standardized  amounts  be  computed  for 
hospitals  located  in  rural  as  opposed  to 
urban  areas.  The  law  further  defines  an 
urban  area  as  an  area  within  an  SMSA 
as  designated  by  EOMB  or  within  such 
similar  area  as  ^e  Secretary  has 
recognized  under  the  regulations 
establishing  limits  on  total  inpatient 
operating  costs  under  Pub.  L.  97-248. 
Hospitals  located  outside  these  areas 
are  considered  to  be  located  in  rural 
areas. 

On  )une  30. 1983,  EOMB  began  using 
MSAs  in  lieu  of  SMSAs.  MSAs  are 
designated  and  defined  following  a  set 
of  new  standards  prepared  by  the 
Federal  committee  on  MSAs  which 
advised  EOMB  on  metropolitan  area 
definitions.  We  beheve  that  the  MSA 
system  is  the  only  one  currently 
available  that  meets  the  requirements 
for  use  as  a  classification  system  in  a 
national  payment  program.  The  MSA 
classification  is  a  widely  accepted 
statistical  standard  developed  for  use  by 
Federal  agencies  in  the  production, 
analysis  and  publication  of  data  on 
metropolitan  areas.  The  standards  have 
been  developed  with  the  aim  of 
producing  definitions  that  will  be  as 
consistent  as  possible  for  all  MSAs 
nationwide.  The  objective  standards 
used  to  establish  MSAs  are  based  on 
1980  census  data  and  include  not  only 
population  criteria,  but  also  standards 
for  determining  the  degree  of  economic 
and  social  integration  among  potentially 
qualifying  counties. 

We  believe  that  section  1886(d)  of  the 
Act  prescribes  the  precise  method  to  be 
employed  for  computing  the 
standardized  Federal  urban  and  rural 
rateb.  This  method  takes  into  account 
the  actual  costs  of  hospitals  located  in 
urban  and  rural  areas.  We  refer  the 
reader  to  more  detailed  discussions  in 
the  September  1, 1983  interim  final  rule 
(48  FR  39763)  and  the  January  3. 1984 
final  rule  (49  FR  251). 

Comment — One  commenter 
recommended  that  we  adopt  the 
definition  of  urbanized  areas  used  by 
the  Census  Bureau  in  lieu  of  EOMB's 
definitions  of  MSAs/N'ECMAs.  Yet, 
another  commenter  recommended 
against  using  Census  Bureau  data. 

Response— Out  employment  of  some 
other  classification  method  of  urban/ 
rural  categories  would  not  resolve  many 
of  the  problems  raised  by  the 
commenters.  We  believe  that  any 
classification  system  will  produce 
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situations  in  which  hospitals  believe 
that  they  are  not  fairly  represented  by 
the  classification  system.  It  is 
questionable  whether  adopting  the 
Census  Bureau's  definition  of  urbanized 
areas  in  lieu  of  FOMB's  definitions 
would  improve  the  circumstances  of 
those  hospitals  which  are  currently 
classified  as  rurul  under  the  prospective 
payment  system.  A\lthough  applying  the 
Census  Bureau's  definition  would  result 
in  more  areas  being  defined  as  urban,  it 
would  not  necessarily  increase  the 
number  of  hospitals  classified  as  urban. 
The  Census  Bureau's  definition  is  based 
en  the  population  of  cities  and  villages, 
whereas  EOMB's  definition  is  county 
specific,  thereby  generally 
encompassing  a  larger  geographic  area 
than  the  Census  Bureau  definition  for 
the  same  metropolitan  area.  TherBfore, 
some  hospitals  that  are  classified  as 
urban  under  EOMB's  definition  may  be 
classified  as  rural  under  the  Census 
Bureau's  definition. 

In  addition,  because  the  Census 
Bureau's  definitions  are  city  or  village 
specific  rather  than  county  specific,  we 
would  be  unable  to  correlate  these 
geographic  areas  with  the  wage  and 
employment  data  provided  to  us  by  the 
Bureau  of  Labor  Statistics  (BLS)  for  the 
construction  of  the  hospital  wage  index. 
However,  even  if  the  BLS  data  were 
Hvailahle  on  a  city  or  village  specific 
basis,  we  believe  the  sharper  urban/ 
rural  distinctions  would  further 
exacerbate  differences  in  the  urban  and 
rural  payment  rates. 

Comment — One  commenter  argued 
that  the  proposed  remedy  for 
reclassified  rural  hospitals  fails  to 
rectify  the  problems  caused  by 
variations  ;n  rural  wage  rates.  These  are 
the  problems  that  the  current  hospital 
wage  index  also  fails  to  address.  The 
commenter  also  believes  that  the  NPRM 
does  not  address  the  problem  of 
hospitdls  ihdt  experience  high  average 
costs  per  discharge  due  to  the  greater 
intensity  of  services  furnished  in  the 
hospital. 

Response— We  agree  with  the 
commenter  that  the  regulations 
(§  405.473(c)(2)(i)(D))  do  not  address 
variations  in  rural  wage  rates  or  the 
inability  of  the  current  hospital  wage 
index  to  measure  and  control  for 
variations  in  wage  rates  that  occur  in 
rural  areas  throughout  each  state.  These 
regulations,  as  proposed  in  the  NPRM 
and  as  amended  by  section  2311(c)  of 
Pub.  L.  98-369,  are  not  intended  to 
address  problems  with  the  wage  index. 
Rather,  the  provisions  serve  to  alleviate 
a  major  inequity  resulting  from  a 
hospital  being  reclassified  from  urban  to 
rural  status,  and  the  abrupt  disruption  to 


its  cash  flow  that  may  accompany  such 
a  change.  The  problems  with  the  wage 
index  have  been  discussed  in  the  August 
30, 1983  final  rule  implementing 
provisions  of  F>ub.  L.  97-248  (48  FR 
39433)  and  in  the  January  3, 1984  final 
rule  (49  FR  257).  We  have  maintained 
that  the  inability  of  the  current  wage 
index  to  measure  and  control  for 
difficulties  arising  from  the  variation  in 
rural  wage  levels  is  a  result  of  the  lack 
of  suitable  alternative  data  for 
determining  appropriate  labor  markets 
for  rural  hospitals.  Simply  extending  the 
definiUon  of  urban  areas  to  include 
hospitals  in  adjacent  rural  counties  and 
applying  the  trban  wage  index  to  these 
hospitals,  as  some  previous  commenters 
have  suggested,  is  not  a  solution  we  can 
accept  without  clear  evidence  indicating 
that  these  hospitals  are  in  the  same 
labor  market  as  hospitals  within  the 
urban  boundaries.  While  we  are  mindful 
of  the  need  to  improve  the  sensitivity  of 
the  wage  index  to  variations  in  wage 
rates  paid  th.-^ughout  rural  areas,  thus 
far  no  one  has  come  forth  with  a  better 
method  than  the  current  one  for 
identifying  appropriate  rural  labor 
market  areas. 

It  should  be  noted  that  hospitals, 
reclassified  as  rural,  whose  intensity  of 
services  and  costs  more  closely 
resemble  that  of  urban  hospitals,  may 
meet  the  criteria  for  rural  referral 
centers  contained  in  §  405.476(g)(1)  of 
the  regulations.  A  hospital  that  meets 
these  requirements  may  receive  the 
urban  Federal  standardized  payment 
rate  applicable  to  the  census  division  in 
which  the  hospital  is  located  rather  than 
the  rural  rate. 

F.  Census  Division  Boundaries 
f§  405.473) 

Section  1886(d)(2)(D)  of  the  Act 
requires  that  separate  average 
standardized  amounts  per  discharge  be 
determined  for  hospitals  located  in 
urban  areas  and  rural  areas  in  each  of 
the  nine  census  divisions  and  the  nation. 
This  yields  13  basic  regional  rates  and 
two  national  rates.  The  definition  of 
urban  area  is  generally  based  on  the 
MSA  and  NECMA  designations  issued 
by  EOMB. 

Despite  the  application  of  a  single 
urban  wage  index  to  determine  the 
payment  rate  for  all  hospitals  within  a 
given  MSA  or  NECMA,  different 
standardized  rates  apply  to  hospitals 
located  in  certain  MSAs  or  NECMAs 
that  cross  over  census  division 
boundaries.  Currently,  there  are  14 
MSAs  that  overlap  census  division 
boundaries  resulting  in  two  or  more 
basic  Federal  payment  rates  applying  to 
the  same  urban  area. 


Section  1886(d)(2)(D)  of  the  Act,  as 
amended  by  section  2311(b)  of  Pub.  L. 
98-369,  authorizes  the  Secretary  to  deem 
a  hospital  to  be  located  in  the  region  in 
which  the  largest  number  of  hospitals  in 
the  same  MSA  are  located  or  the  largest 
number  of  discharges  occur.  We  elected 
to  assign  hospitals  to  an  MSA  or 
NECMA  based  on  the  census  division 
with  the  largest  number  of  hospitals 
rather  than  the  largest  number  of 
discharges  in  order  to  maintain 
consistency  with  the  present  method  of 
computing  the  Federal  standardized 
amounts. 

We  are,  therefore,  amending 
§§  405.473(b)  and  (c),  by  revising  the 
method  for  determining  the  census  area 
in  which  an  MSA  or  NECMA  is  located 
for  the  purpose  of  computing  the  Federal 
standardized  payment  rates. 

Henceforth,  a  hospital  in  an  MSA  or 
NECMA  that  crosses  two  or  more 
census  divisions  will  be  deemed  to 
belong  to  the  census  division  in  which 
most  of  the  MSA's  or  NECMA's 
hospitals  are  located.  This  revised 
definition  is  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1. 
1983. 

As  an  exception  to  this  definition, 
section  2311(d)(2)  of  Pub.  L.  98-369 
requires  that  the  new  payment  rates,  for 
those  hospitals  that  are  placed  in  a  less 
advantageous  position  because  the 
majority  of  hospitals  in  their  respective 
MSAs  or  NECMAs  are  in  a  census 
division  with  a  lower  Federal 
standardized  rate,  are  not  to  be  effective 
for  cost  reporting  periods  occurring  in 
FY  1984.  The  deeming  provisions  apply 
to  these  hospitals  effective  with  their 
cost  reporting  periods  beginning  on  or 
after  October  1. 1984. 

In  addition  to  revising  the  effective 
date  (to  cost  reporting  periods  beginning 
in  Federal  FY  1984)  that  was  proposed 
in  the  NPRM,  because  of  the  legislation 
affecting  those  hospitals  which  will  be 
assigned  a  census  division  with  a  lower 
federal  rate,  we  deleted  the  transifional 
one-year  only  payment  (for  FY  1985)  to 
those  hospitals.  We  eliminated  the 
payment  provision  because  the 
legislation  provides  these  hospitals  with 
a  transitional  grace  period  in  FY  1984  to 
the  extent  that  the  lower  rate  will  not 
apply  to  them  for  their  cost  reporting 
periods  that  begin  during  this  year. 

Because  we  decided  to  deem  a 
hospital  located  in  an  MSA  or  NECMA 
that  crosses  census  divisions  to  belong 
to  the  census  division  in  which  the 
largest  number  of  hospitals  within  the 
MSA  or  NECMA  are  located,  we  needed 
to  resolve  the  situation  in  which  an 
equal  number  of  hospitals  are  located  in 
each  part  of  an  MSA  or  NECMA  that 
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overlaps  two  or  more  census  divisions. 
Section  2311  of  Pub.  L.  98-369  refers  only 
to  the  assignment  of  hospitals  on  the 
basis  of  ho.spitals  or  discharges.  This 
section,  however,  does  not  specifically 
preclude  assignment  on  other  bases. 
Neither  does  it  give  any  instructions  for 
dealing  with  'he  exceptional  condition 
of  an  equal  number  of  either  hospitals  or 
discharges.  Hence,  in  the  case  in  which 
an  equal  number  of  hospitals  are  located 
in  each  part  of  an  MS.\  or  NECMA  that 
crosses  census  division  boundaries,  we 
believe  assigning  hospitals  to  the  census 
division  with  the  higher  Federal  rate,  as 
proposed  in  the  NPRM  (49  FR  27436),  is 
consistent  with  Congressional  intent  to 
remedy  the  problem  of  multiple  Federal 
rates  being  established  for  hospitals 
within  the  same  urban  area. 
Furthermore,  because  this  provision 
does  not  adversely  affect  hospitals,  and 
is  relatively  easy  to  administer,  we  are 
retaining  it  in  the  final  rule. 

Comment — One  commenter  noted  that 
under  section  2311(b)  of  Pub.  L  98-369 
the  Secretary  is  authorized  todeem  the 
location  of  hospitals  within  an  MSA  or 
NECMA  that  crosses  census  divisions  to 
one  of  the  census  divisions.  The  basis 
for  deciding  to  which  census  division  a 
hospital  is  to  be  assigned  would  be 
either  the  census  division  in  which  the 
largest  number  of  hospitals  in  the  MSA 
or  NECMA  is  located  or  in  which  the 
greatest  number  of  discharges  occurs. 
The  commenter  recommended  that  we 
base  the  assignment  of  hospitals  on  the 
greatest  number  of  discharges  rather 
than  on  the  largest  number  of  hospitals 
as  we  had  proposed  in  the  NPRM. 

Response — We  considered  deeming 
the  location  of  hospitals  on  the  basis  of 
discharges,  along  with  other  alternative 
bases,  but  elected  the  largest  number  of 
hospitals  provision  as  the  most 
appropriate  basis  for  several  reasons. 
First,  the  number  of  hospitals  located 
within  and  MSA  or  NECMA  is  much 
more  likely  to  remain  stable  from  year 
to  year  than  the  number  of  disrhnrges. 
The  number  of  discharges  may  fluctuate 
S'gnificantly  for  a  number  of  reasc;ns 
including  the  opening  or  closing  of 
patient  services,  deliberate 
manipulation  by  hospitals,  or 
unexpected  events  such  as  a  fire. 
Fluctuation  in  discharges  could  result  in 
shifting  the  deemed  location  of  the  MSA 
or  NECMA  from  one  census  division  to 
another  in  the  two  succeeding  years. 
This,  we  believe,  would  enormously 
complicate  the  rate  setting  process  and 
create  uncertainty  for  hospitals  as  to 
which  Federal  rate  they  could  expect  to 
receive  for  the  final  year  of  the 
prospective  payment  system  transition 
period. 


Second,  the  calculation  of  the 
standardized  rates  is  determined  based 
on  an  average  cost  per  case  across  all 
hospitals  in  a  region  without  regard  to 
weighting  based  on  the  number  of 
discharges  m  each  hospital.  Thus, 
assignment  of  hospitals  based  on  the 
greatest  number  of  hospitals  maintains 
consistency  with  the  method  of 
calculating  the  standardized  rates. 
Furthermore,  to  assure  that  assignment 
of  hospitals  to  one  census  division  or 
another  was  based  on  a  complete  count 
of  discharges,  we  would  have  to  use 
data  that  was  at  leas'  one  year  old 
because  of  the  delay  in  receiving  bills, 
especially  from  large  hospitals  that  tend 
to  have  a  greater  proportion  of  outlier 
cases  Lhan  small  hospitals.  In  contrast, 
the  largest  number  of  hospitals 
provision  can  be  determined 
immediately.  Thus,  for  administrative 
simplicity,  and  assurance  of  accuracy  in 
deeming  the  location  of  an  MSA  or 
NECMA.  we  have  elected  to  utilize  the 
number  of  hospitals  as  the  basis  for 
deeming. 

Finally,  were  we  to  deem  the  location 
of  hospitals  on  the  basis  of  discharges 
rather  than  on  the  largest  number  of 
hospitals,  it  is  likely  that,  based  on  the 
latest  data  available,  more  hospitals 
would  experience  reduction  in  their 
Federal  payment  rates  than  would  occur 
using  the  methodology  we  have  elected. 

Comment — One  comm.enter  inquired 
how  hospitals  would  be  assigned  when 
an  MSA  or  NTCMA  crosses  over  three 
census  divisions.  The  commenter 
suggested  that  the  situation  may  arise  in 
which  the  census  di\  ision  with  the 
lowest  of  the  three  Federal  standardized 
rates  may  have  the  largest  number  of 
hospitals,  although  the  number  of 
hospitals  combined  in  the  other  two 
census  divisions  exceeds  the  first.  The 
commenter  believes  that  it  is  inequitable 
to  assign  all  hospitals  within  the  MSA  to 
the  lowest  paying  census  division 
because  the  combined  number  of 
hospitals  in  the  other  two  census 
divisions  exceeds  the  first. 

Response— There  are  hospitals 
located  in  MSAs  that  cross  over  three 
census  divisions,  but  none  in  which  the 
combined  number  of  hospitals  in  two  of 
the  census  divisions  exceeds  the  number 
in  the  third  census  division  having  the 
largest  number.  However,  even  if  such  a 
case  were  to  occur  in  FY  1986  (the  last 
year  that  rates  will  be  set  for  each 
census  division),  we  believe  that 
§  405.473(c)(2)(ii)(A),  which  describes 
the  largest  number  of  hospitals 
provision,  is  sufficiently  broad  to  cover 
this  situation.  Our  use  of  the  term 
"most"  in  referring  to  the  location  of  the 
largest  number  of  hospitals,  rather  than 


the  term  "majority,"  is  specifically 
intended  to  resolve  these  situations. 
Furthermore,  section  2311(b)  of  Pub.  L. 
98-369  clearly  supports  the  largest 
number  of  hospitals  provision.  There  is 
no  authorit>  under  the  law  to  base  a 
hospital's  rate,  in  a  situation  involving 
an  MSA  or  NECMA  that  crosses  over 
three  census  divisions,  on  the  rate  paid 
to  the  majority  of  hospitals  when  that 
majority  spans  two  or  three  census 
repons.  We  also  note  that 
§  405.473(c)(2)|ii)(B).  which  provides  for 
hospitals  to  receive  the  higher  Federal 
payment  rale  when  an  equal  number  of 
hospitals  in  the  MSA  or  NECMA  are 
located  in  each  of  the  intersected  census 
divisions,  is  applicable  only  in  those 
situations  in  which  the  location  of  the 
MSA  or  NECMA  cannot  be  determined 
based  on  the  largest  number  of  hospitals 
provision. 

G.  Base  Year  Appeals  [§  405.474) 

Section  40,5  474|b)  states  that  the 
intermediary's  estimate  of  a  hospitars 
base-year  cost  and  subsequent 
modifications,  made  for  purposes  of 
determining  the  hospital-specific  rate 
under  the  prospective  pa;,  ment  system, 
are  final  and  may  not  be  charged  except 
as  prescribed  in  the  regulations.  Under 
the  exception  set  forth  at  §  405.474(b)(3). 
in  making  a  change  to  the  e.'itimate.  the 
irtprmediarj-  is  allowed  to  take  into 
account  a  successful  appeal  of  the 
hospital  s  base  period  notice  of  amount 
of  program  reimbursement,  as  described 
in  §§  405  1801  through  405  1883. 

In  the  NPRM,  we  prcpused  to  revise 
§  405.474ib][3]  to  include  the  results  of  a 
reopening  and  revision  of  a  cost  report 
determination  under  §§  405.1885  through 
405.1889.  a  prehearing  order  or  finding 
under  §  §  405.1821  or  405.1853,  or  a  final 
administrative  or  judicial  review- 
decision  under  §§  405  1831.  405.1871,  or 
405.1877.  as  a  basis  upon  which  a 
recalculation  of  a  hospital's  base  year 
costs  may  be  made  on  a  prospective 
basis  (49FR  27437). 

In  this  final  rule,  we  are  including  the 
results  of  an  Administrator's,  r'  \iew 
under  §  405.1875.  as  well  as  the 
administrative  actions  specified  m  the 
NPRM,  as  a  basis  upon  which  a 
recalculation  of  a  hospital's  base  year 
may  be  made  on  a  prospective  basis. 
This  change  provides  an  additional 
basis  upon  which  the  recalculation  may 
be  m.ade.  In  addition,  we  are  clanfyirig 
that  the  term  "final  administrative  or 
judicial  review  decision'  in 
§  405.474(b)(3)(i)(C](;l'.v;')  (redesignated 
as  §  405.474(b)(3)(i)iC)lJ)(;v)  in  this  final 
rule)  means  a  decision  that  is  no  longer 
subject  to  review  under  applicable  law 
or  regulations  by  a  higher  reviewing 
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authority.  This  change  does  not  affect 
the  current  provision  in 
5  405.474(b)(3)(i)(C)(2),  and  therefore, 
the  intermediary  will  recalculate  a 
hospital's  base  year  costs  effective  with 
the  first  day  of  the  hospital's  first  cost 
reporting  period  beginning  on  or  after 
the  date  of  the  decision.  The  date  that 
the  decision  is  no  longer  subject  to 
review  will  not  be  used  for  this  purpose. 

Our  responses  to  the  comments  that 
we  received  from  hospital  associations 
and  related  organizations  are  as  follows: 

Comment — Several  commenters 
supported  our  proposal  in  §  405.474(b)  to 
include  other  administrative  actions  as  a 
basis  of  recalculating  base  year  costs, 
but  took  the  position  that  the 
adjustments  to  base  year  costs  should 
be  applied  retroactively  to  a  hospital's 
entry  into  the  prospective  payment 
system.  Another  commenter  urged  that 
we  revise  the  proposed  changes  to 
require  retroactive  adjustments  that 
would  suggest  alternative  methods  for 
payment  of  the  retroactive  amounts  due. 
One  other  commenter  recommended 
that  the  adjustments  to  base  year  costs 
be  effective  30  days  after  final 
resolution,  and  that  a  lump  sum 
payment  be  made  for  all  discharges 
orcurring  between  the  hospital's  entry 
into  the  prospective  payment  system 
and  the  effective  date.  Finally,  another 
commenter  stated  that  base  year  costs- 
should  be  permitted  to  be  recalculated 
retroactively  with  no  limits  placed  on 
the  basis  for  making  such  recalculations. 

Response — The  matters  of  retroactive 
application  versus  prospective  effect 
and  the  limited  basis  for  recalculating 
base  year  costs  are  not  related  to  our 
proposed  changes  as  stated  in  the 
NPR.M.  We  do  not  believe  that  there  is  a 
vdlid  reason  to  change  the  views  we 
2xpressed  on  these  matters  in  the 
January  3,  1984  final  rule  (49  FR  259- 
260).  In  taking  into  account  additional 
costs  recognized  as  allowable  costs  for 
a  hospital's  base  year,  we  believe  that 
only  a  prospective  revision  for 
subsequent  years  based  on  information 
developed  independent  of  the 
prospectr.e  payment  system  is 
appropriate.  We  believe  that  this  policy 
and  the  regulatory  changes  in  this  final 
rule  are  consistent  with  congressional 
recognition  that,  during  the  transition 
period,  establishment  of  the  prospective 
payment  rates  would  have  to  be  done 
rapidly  based  on  the  best  data  available 
(Joint  Explanatory  Statement  of  the 
Committee  of  Conference,  Item  3.B. 
Congressional  Record — House,  p.  H1773, 
March  24, 1983). 

Comment — One  commenter  believes 
that  the  proposed  changes  would  allow 
intermediaries  to  reopen  base  year  cost 
report  determinations  to  "retroactively" 


affect  payment  rates.  For  this  reason, 
the  commenter  suggested  that 
reopenings  should  be  limited  to 
adjustments  of  those  specific  costs  that 
are  appealed  by  the  provider. 

Response — We  believe  that  the 
proposed  changes  that  are  incorporated 
in  this  final  rule  do  address  the  concern 
of  this  commenter.  Under  those 
regulations  at  §§  405.474(b)(3)(i)(C)(l) 
and  (2),  the  intermediary's  estimate  of 
base  year  costs  and  modifications 
thereto  may  be  changed  only  to  take 
into  account  additional  costs  recognized 
as  allowable  costs.  These  allowable 
costs  that  result  from  a  reopening  and 
revision  are  effective  with  the  hospital's 
first  cost  reporting  period  beginning  on 
or  after  the  date  of  the  revision.  The 
revised  base  year  costs  will  not  be  used 
to  recalculate  the  hospital-specific 
portion  for  fiscal  years  beginning  before 
the  date  of  the  revision. 

H.  Referral  Centers  (§  405.476) 

Section  1886(d)(5){C)(i)  of  the  Act 
directs  the  Secretary  to  provide 
exceptions  or  adjustments  to  the 
prospective  payment  system  that 
consider  the  special  needs  of  regional 
and  national  referral  centers 
(specifically  including  those  hospitals  of 
500  or  more  beds  located  in  rural  areas). 

Section  §  405.476(g)(1)  provides  that  a 
referral  center  is  an  acute  care  hospital 
with  a  Medicare  provider  agreement 
that— 

•  Is  located  in  a  rural  area  and  has 
500  or  more  beds:  or 

•  Has  an  inpatient  population  such 
that  at  least  50  percent  of  its  Medicare 
patients  are  referred  from  other 
hospitals  or  from  physicians  not  on  the 
staff  of  the  hospital.  In  addition,  at  least 
60  percent  of  the  hospital's  Medicare 
patients  must  live  more  than  25  miles 
from  the  hospital,  and  at  least  60  percent 
of  all  the  services  that  the  hospital 
furnishes  to  Medicare  beneficiaries  must 
be  furnished  to  beneficiaries  who  live 
more  than  25  miles  from  the  hospital. 

The  payment  adjustment  provisions 
are  in  §  405.476(g)(2)  and  state  that  rural 
referral  centers  which  have  500  or  more 
beds  are  paid  prospective  payment  rates 
based  on  the  urban  rather  than  the  rural, 
adjusted  standardized  amounts  as 
adjusted  by  the  applicable  DRG 
weighting  factor  and  the  hospital's  area 
wage  index.  There  are  no  payment 
adjustments  for  rural  referral  centers 
with  less  than  500  beds. 

While  we  believe  that  the  criteria  for 
referral  center  status  are  reasonable, 
upon  further  analysis  of  the  special 
circumstances  applicable  to  rural 
referral  centers  of  less  than  500  beds 
and  based  on  information  we  received 
from  the  industry  since  publication  of 


the  interim  final  rule  in  September  1983. 
we  proposed  in  the  NPRM  a  separate  set 
of  criteria  that  would  meet  these  unique 
circumstances.  We  proposed  to  add  the 
following  alternative  set  of  criteria  (two 
mandatory  and  a  choice  of  one  out  of 
three  other  criteria)  that  could  be  used 
to  determine  whether  any  hospital 
located  outside  of  an  MSA  or  NECMA  is 
a  referral  center; 

•  The  hospital  would  have  to  have  a 
1981  case-mix  index  of  at  least  1.03  as 
published  in  the  September  1, 1983 
Federal  Register  (48  FR  39847). 

We  proposed  to  allow  hospitals  that 
do  not  meet  the  1.03  case-mix  index 
benchmark  an  alternative  criterion.  A 
hospital  whose  published  case-mix 
index  is  below  1.03  could  meet  this 
requirement  if  its  case-mix  index  for  the 
first  cost  reporting  period  subject  to 
prospective  payment  (that  is,  the  first 
reporting  period  beginning  on  or  after 
October  1, 1983)  is  at  least  1.0903.  We 
obtained  the  1.0903  figure  by  multiplying 
the  1.03  case-mix  figure  by  a  factor  of 
1.0585.  This  factor  represented  the 
estimated  increase  in  a  hospital's  case- 
mix  index  reflecting  the  increased 
accuracy  and  completeness  of  billing 
information  that  would  result  from 
making  payments  to  hospitals  based  on 
this  information  as  occurs  under  the 
prospective  payment  system.  Since  the 
hospital  case-mix  indexes  published  in 
the  September  1,  1983  Federal  Register 
rely  on  data  from  a  period  in  which 
hospital  payments  were  not  dependent 
on  complete  and  accurate  billing  data,  it 
was  estimated  that  the  indexes  were,  on 
average,  understated  by  5.85  percent. 
(See  section  II. C.  of  the  addendum  for  a 
more  detailed  discussion  of  the 
estimated  increase  in  a  hospital's  case- 
mix  index.) 

•  The  hospital's  number  of  discharges 
(excluding  discharges  from  subprovider 
units  (as  that  term  is  defined  in  section 
2336  of  the  Provider  Reimbursement 
Manual,  HCFA  Pub.  15-1))  must  have 
been  at  least  6,000  for  the  most  recent 
cost  reporting  period  completed  by  the 
hospital  before  it  applies  for  referral 
center  status 

In  addition  to  meeting  the  two  criteria 
mentioned  above  (case  mix  and  number 
of  discharges),  a  hospital  would  have  to 
meet  one  of  the  following  three  criteria: 

•  More  than  50  percent  of  the 
hospital's  medical  staff  are  speciahsts; 
that  is,  they  have  completed  minimal 
training  requirements  as  recognized  by 
the  American  Board  for  Osteopathic 
Specialists. 

•  The  hospital's  inpatient  population 
is  such  that  60  percent  of  all  its 
discharges  are  for  inpatients  who  reside 
more  than  25  miles  from  the  hospital. 
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•  At  least  40  percent  of  all  inpatients 
treated  at  the  hospital  have  been 
referred  to  the  hospital  either  from 
physicians  not  on  the  hospital's  staff  or 
from  other  hospitals. 

We  proposed  that  these  criteria  be 
used  in  determining  whether  a  hospital 
qualifies  for  an  adjustment  as  a  referral 
center  that  would  be  effective  for 
discharges  occurring  on  or  after  October 
1,  1984.  We  proposed  that  these  referral 
centers  would  be  paid  prospective 
payment  rates  on  the  basis  of  the  urban, 
rather  than  the  rural,  adjusted 
standardized  amounts  as  adjusted  by 
the  applicable  DRG  weighting  factorand 
the  hospital's  area  wage  index. 
Therefore,  these  hospitals  would  be  paid 
on  the  same  basis  as  those  hospitals 
that  meet  the  criteria  in  §  405.476(g)(l)(i) 
(that  is.  rural  hospitals  with  500  or  more 
beds).  In  addition,  we  proposed  that 
rural  hospitals  that  meet  the  criteria  in 
§  405.476|g)(l)(ii)  (related  to  percentage 
of  Medicare  patients  referred  and 
proximity  of  Medicare  patients' 
residences  to  the  hospital]  would  also 
be  paid,  for  discharges  occurring  on  or 
after  October  1, 1984,  prospective 
payment  rates  on  the  basis  of  the  urban, 
rather  than  the  rural,  adjusted 
standardized  amounts. 

We  did  not  include  in  the  N'PRM  any 
payment  adjustment  for  urban  hospitals 
that  meet  the  referral  center  criteria  in 
§  40.5.476(g)(l)(ii)  because  of  a  lack  of 
data  en  these  hospitals. 

The  NPRM  also  stated  that  we  are 
considering  instituting  a  periodic  review 
of  the  status  of  hospitals  that  have 
qualified  for  a  payment  adjustment  as 
referral  centers.  This  review  would 
allow  us  to  determine  if  these  hospitals 
continue  to  meet  the  criteria  for  referral 
center  status. 

Section  2311(a)  of  Pub.  L.  98-3G9 
amended  section  1886(d)(5)(C)(i)  of  the 
Act  by  providing  that,  effective  October 
1.  1984,  rural  hospitals  can  appeal  to  the 
Secretary  to  be  classified  as  rural 
referral  centers  based  on  criteria 
established  by  the  Secretary.  These 
criteria  would  allow  a  hospital  to 
demonstrate  that  it  should  be  classified 
as  a  referral  center  because  certain  of 
its  operating  characteristics  are  similar 
to  those  of  a  typical  urban  hospital 
located  in  the  same  census  region. 
Because  we  have  regional  data 
available  on  case-mix  indexes  and  the 
number  of  discharges,  for  the  period 
represented  in  the  data  base  used  to 
establish  the  standard  amounts  (1981 
cost  and  billing  data),  we  developed 
regional  measures  for  these  two  criteria 
which  we  think  represent  operating 
characteristics  that  are  similar  to  those 
of  a  typical  urban  hospital  in  the  same 
census  region.  For  each  region  we 


compared  the  median  case-mix  index 
values  and  the  median  number  of 
discharges  of  urban  hospitals  to  the 
criteria  we  proposed  m  the  NPRM.  We 
used  the  median  rather  than  the  mean  to 
avoid  discrepancies  that  may  arise  with 
hospital  case-mix  index  values  or 
num.ber  of  discharges  that,  because  they 
are  extremely  high  or  low,  would  distort 
the  average  for  urban  hospitals. 

The  median  case-mix  index  values  for 
urban  hospitals  on  a  regional  basis 
using  the  1981  MEDPAR  data  were  as 
follows: 
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1.055 
1.071 
1.03S 
1.046 
1.010 
1.022 
0972 
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The  comparing  the  regional  case-mix 
index  values  with  the  1.03  case-mix 
benchmark  for  1981  as  proposed  in 
§  405.476(g)(l)(iii)(Al  of  the  N'PRM.  all 
but  three  regions  have  an  average  case- 
mix  index  for  urban  hospitals  above  the 
1.03  criterion  proposed  to  establish 
eligibility  for  referral  center  status.  We 
considered  replacing  the  1.03  case-mix 
index  value  with  the  regional  case-mix 
index  values  but  decided  not  to  do  so 
because  a  number  of  hospitals  in  the  six 
regions  with  higher  case-mix  index 
values  would  no  longer  meet  this 
criterion.  Instead,  wc  are  revising 
§  405.476(g)(l)(iii)(A)  to  permit  hospitals 
to  meet  the  case-mix  criterion  by  having 
a  published  case-mix  index  value  that  is 
equal  to  or  greater  than — 

•  1.03  in  1981  based  on  the  index 
values  published  in  the  September  1, 
1983  interim  final  rule  (48  PR  39847);  or 

•  The  median  urban  case-mix  index 
value  for  the  region  in  which  the 
hospital  is  located  for  1981  as  contained 
in  the  table  above. 

In  addition,  we  are  allowing  hospitals 
the  alternative  of  meeting  the  case-mfx 
index  criterion  if  the  hospital's  case-mix 
index  is  at  least  1.1053  for  the  hospital's 
first  cost  reporting  period  subject  to  the 
prospective  payment  system. 

We  are  also  allowing  hospitals  the 
alternative  of  meeting  the  case-mix 
index  criterion  if  the  hospitals  case  mix 
index  for  the  hospitals  first  cost 
reporting  period  subject  to  the 
prospective  payment  system  is  equal  to 
or  greater  than  the  following  regional 
benchmarks: 
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1  132 
1.140 
1  111 

3 _ -T 

1.122 

1.064 
1.007 
1.043 
1.133 
1.151 

These  values  represent  an  adjustment 
(7.31  percent)  to  the  median  urban  case 
m.ix  index  values  determined  from  the 
1981  .MEDPAR  data.  The  adjusted 
regional  medians  are  the  regional 
benchmarks  equivalent  to  the  1.1053 
general  overall  standard. 

Because  the  law  now  requires 
hospitals  to  request  referral  center 
status  in  the  quarter  before  the  first 
quarter  of  the  hospitnl's  cost  reporting 
period  for  which  the  change  is  requested 
in  most  cases  the  request  will  need  to  be 
made  before  the  end  of  the  first  year 
subject  to  the  prospective  payment 
system.  Therefore,  the  determination 
under  the  alternative  standard  must  of 
necessity  be  made  on  less  than  a  full 
year's  worth  of  claims.  However,  every 
attempt  will  be  made  to  include  as  many 
months  as  is  possible. 

Our  data  show  that  the  number  of 
hospital  discharges  also  varies 
considerably  among  regions.  The 
median  number  of  discharges  for  1981 
for  urban  hospitals  on  a  regional  basis 
determined  from  the  data  used  to 
establish  the  standard  amounts  is  as 
follows: 
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9  828 
5564 

In  comparing  the  regional  number  of 

discharges  with  the  6.000  discharges 
requirement  as  proposed  in 
§  405.476(g](]  |(iii)(B)  of  the  NPRM.  all 
but  two  of  the  regions  have  an  average 
number  of  discharge*  that  exceeds  the 
6.000  discharges  criterion  used  to 
psiabiish  eligibility  for  referral  center 
status.  We  considered  replacing  the 
6,000  discharges  requirement  with  the 
regional  numbers  of  discharges  but 
decided  not  to  do  so  because  a  number 
of  hospitals  in  the  seven  regions  with  a 
greater  number  of  discharges  than  the 
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6.000  discharges  would  no  longer  meet 
this  criterion.  Instead,  we  are  revising 
§  405.476{g)(l)(iii)(B)  to  permit  hospitals 
to  meet  the  number-of-discharges 
requirement  by  providing  that  the 
hospital's  number  of  discharges 
(excludijig  discharges  from  subprovider 
units)  is  at  least — 

•  6.000  for  the  hospital  s  cost 
reporting  period  that  ended  in  1981: 

•  6,000  for  the  hospital's  most  recently 
completed  cost  reporting  period:  or 

•  The  median  number  of  discharges  of 
urban  hospitals  for  the  region  in 
calendar  year  1981  in  which  the  hospital 
is  located  for  either  the  cost  reporting 
period  that  ended  in  1981  or  its  most 
recently  completed  cost  reporting 
prnod. 

The  statute  also  requires  that  these 
appeals  must  be  submitted  during  tlie 
quarter  before  the  first  quarter  of  a 
hospital's  cost  reporting  period. 
(Hospitals  whose  cost  reporting  periods 
begin  in  October  1984  would  be  allowed 
to  submit  their  appeals  during  the  first 
quarter  of  that  period.)  A  final 
determination  on  the  appeal  must  be 
made  within  60  days  after  the  date  the 
appeal  was  submitted.  Any  payment 
adjustments  required  due  to  a  hospital's 
new  classification  as  a  referral  center 
will  be  made  effective  as  of  the 
beginning  of  the  cost  reporting  period. 

In  addition,  section  2311(a)  of  Pub.  L. 
98-369  states  that  the  characteristics 
that  the  Secretary  establishes  for 
determining  rural  referral  centers  may 
include  wages,  scope  of  services,  service 
area,  and  the  mix  of  medical  specialties. 
We  are  retaining  the  criteria  we 
proposed  in  the  NPRM  because  we 
believe  they  adequately  conform  to  the 
operating  characteristics  suggested  in 
the  legislation  at  section  2311(a)  for  the 
reasons  discussed  below. 

•  Scopeo/'serv/'ces.— Although  we 
did  not  propose  to  set  a  numeric 
qualifier  on  the  scope  (that  is,  number) 
of  services  offered  by  a  rural  referral 
center,  one  of  the  three  optional  criteria 
(§  405.476{g)(l)(iii)(C))  would  specify 
that  "more  than  50  percent  of  the 
hospital's  medical  staff  are  specialists. " 
In  addition,  we  proposed  a  qualifier 
based  on  case-mix  index  values  of  at 
least  1.03.  We  believe  that  these  two 
criteria  are  the  best  criteria  we  have  at 
this  time  to  describe  scope  of  services. 

•  Service  area— We  believe  that  the 
optional  criterion  we  proposed  in 

5  405.476(g)(l)(iii)(D)  adequately 
addresses  this  aspect  of  the  legislation. 
This  provision  requires  that  a  hospital 
would  have  to  have  at  least  60  percent 
of  its  discharges  made  for  inpatients 
who  reside  more  than  25  miles  from  the 
hospital 


•  Mix  of  medical  specialties — This 
characteristic  appears  to  be  closely 
related  to  the  scope  of  services  • 
characteristic.  As  mentioned  above,  one 
of  the  optional  criteria  would  require 
that  more  than  50  percent  of  a  hospital's 
medical  staff  are  specialists.  We  believe 
that  this  criterion  is  adequate  to  meet 
congressional  intent. 

•  Wages — None  of  our  proposed 
criteria  addresses  the  issue  of  the 
comparability  of  a  rural  hospital's 
wages  to  those  of  a  "typical  urban 
hospital  in  the  same  region."  We  believe 
that  this  criterion  presents  a  serious 
problem.  We  must  define  the  range 
within  which  the  rural  facility's  wages 
resemble  those  of  the  typical  urban 
hospital. 

Since  the  Bureau  of  Labor  Statistics 
(BLS)  will  not  release  wage  data  on 
individual  hospitals,  we  currently  do  not 
have  adequate  data  that  can  be  used 
both  to  compute  a  typical  (average) 
urban  wage  rate  by  region  and  to 
determine  a  hospital  specific  wage  level. 
In  fact.  BLS  will  not  reveal  even 
comparative  measures,  which  would 
allow  indirect  identification  of 
individual  hospitals.  However,  the  wage 
survey  currently  being  conducted  by 
HCFA  will  provide  the  needed 
information.  With  data  from  the  wage 
survey,  it  will  be  relatively  easy  to 
compute  an  average  urban  wage  level 
by  region,  in  addition  to  an  average 
wage  for  individual  hospitals.  While 
individual  hospital  wage  information 
could  be  obtained  from  a  hospital's  cost 
report,  the  survey  data  incorporate 
elements  of  consistency  and  uniformity 
of  definition. 

We  believe  that  we  should  not  adopt 
a  wage  criterion  at  this  time  for  the 
following  reasons: 

•  Wages  are  the  operating 
characteristic  least  directly 
representative  of  a  hospital's 
performance  as  a  referral  center. 

•  It  is  questionable  whether  rural 
referral  centers  compete  directly  with 
their  urban  counterparts  for 
nonprofessional  staff. 

•  Wages  can  be  driven  by  a  variety  of 
forces  unrelated  to  the  services 
available  in  the  hospital;  for  example, 
union  contracts,  local  labor  shortages, 
and  management  choice. 

•  A  wage  criterion  presents 
irreconcilable  boundary  disputes 
inherent  in  the  entire  urban/rural 
classification  problem. 

•  Because  wage  rates  are  directly 
controllable  by  the  hospitals  and  due  to 
the  present  payment  adjustment  (that  is, 
the  urban  standardized  payment),  there 
would  be  some  incentive  to  bid  up  wage 
rates. 


We  received  comments  on  the 
proposed  provisions  for  referral  centers 
from  hospitals,  hospital  associations, 
and  individuals.  Our  responses  to  those 
comments  are  as  follows: 

Comment — Several  commenters 
questioned  the  definition  of  "specialists" 
that  we  proposed  in  one  of  the  rural 
referral  center  criteria 
(§  405.476(g)(l)(iii)(C).  They  pointed  out 
that  the  American  Board  of  Medical 
Specialties  does  not  recognize  specific 
training  requirements.  Rather,  it 
recognizes  specialty  boards,  and  these 
boards  establish  the  training 
requirements  necessary  for  admission  to 
the  certification  process.  Therefore,  they 
believe  that  the  definition  of 
"specialists"  should  be  clarified.  Some 
commenters  asked  whether  family 
practitioners,  radiologists,  pathologists, 
or  anesthesiologists  could  be  counted  as 
specialists. 

Response — We  have  clarified  the 
definition  of  specialists  in 
§  405.476[g)(l)(iii)(C).  The  new  definition 
provides  that  a  specialist  either  must  be 
certified  as  a  specialist  by  one  of  the 
Member  Boards  of  the  American  Board 
of  Medical  Specialties  or  the  Advisory 
Board  of  Osteopathic  Specialists:  have 
completed  the  current  training 
requirements  for  admission  to  the 
certification  examination  of  one  of  the 
Member  Boards  of  the  American  Board 
of  Medical  Specialities  or  the  Advisory 
Board  of  Osteopathic  Specialists;  or 
have  successfully  completed  a  residency 
program  in  a  medical  specialty 
accredited  by  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
American  Osteopathic  Association.  All 
specialists  that  meet  this  definition  can 
count  toward  meeting  this  criterion. 

Comment — Some  commenters  asked 
whether  the  term  "medical  staff  as 
used  in  §  405.476(g)(l)(iii)(C)  refers  to 
only  active  medical  staff. 

Response — We  believe  that  the 
definition  of  medical  staff  should  be 
limited  to  active  medical  staff  and  are 
revising  §  405.476(g)(l)(iii)(C) 
accordingly.  Some  hospitals  have  staff 
members  in  the  categories  of  courtesy 
staff,  consulting  staff,  or  honorary  staff. 
It  is  highly  unlikely  that  physicians  will 
refer  patients  to  a  hospital  solely 
because  of  the  presence  of  these  types 
of  staff.  Therefore,  they  will  not  be 
counted  in  the  percentage  of  specialists 
that  a  hospital  may  need  to  meet  to 
qualify  for  referral  center  status. 

Comment — Several  commenters  were 
unclear  about  where  a  hospital  should 
submit  the  material  to  justify  its  rural 
referral  center  status  and  the  process 
that  is  followed  in  making  the 
determination. 


V 
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Response— In  the  September  1. 1983 
interim  final  rule  (48  FR  39783).  we 
stated  that  a  hospital  seeking  referral 
center  status  should  submit 
documentation  to  its  fiscal  intermediary. 
The  intermediary  would  review  the 
material,  make  a  recommendation,  and 
forward  the  material  to  the  appropriate 
HCFA  regional  office.  The  regional 
office  would  review  the  documentation, 
also  make  a  recommendation  for  or 
against  approval,  and  submit  the 
material  to  HCFA  central  office  where  a 
final  decision  would  be  made  Because 
of  the  volume  of  hospitals  that  we 
expect  will  qualify  for  referral  center 
status  under  the  revised  regulations,  we 
have  determined  that  it  will  be  more 
efficient,  and  hospitals  will  receive 
determinations  more  promptly,  if  the 
regional  office  handles  all  stages  of  the 
review.  Thus,  we  are  altering  the  current 
procedure  to  eliminate  both  the 
intermediary  and  central  office  review. 
A  hospital  should  submit  its  request  and 
documentation  directly  to  its 
appropriate  regional  office.  The  regional 
office  will  review  the  data  to  determine 
if  additional  information  is  needed.  If 
additional  data  are  necessary  the 
regional  office  will  notify  the 
intermediary  in  a  timely  manner  and  the 
intermediary  will  supply  the 
documentation  to  the  regional  office 
also  in  a  timely  fashion.  The  regional 
office  will  then  make  a  final 
determination  within  60  days  after 
^receipt  of  the  hospitals  request  and 
I  notify  the  hospital  of  its  decision. 

Comment — Several  commenters 
inquired  whether  hospitals  meeting  the 
proposed  criteria  would  receive 
retroactive  adjustment  to  October  1. 
1984. 

Response — In  the  NPR.M.  we  stated 
that  the  criteria  published  in 
§  405.476(g)(1)  (i|  and  (ii)  and  the  criteria 
proposed  in  §  405.476(g)(l)(iii)  would  be 
effective  for  discharges  occurring  on  or 
after  October  1.  1984.  However,  after  the 
NPRM  was  published.  Pub.  L.  98-369 
was  enacted.  Section  2311(a)  of  Pub.  L. 
98-369  states  that  a  hospital  must 
submit  its  request  for  rural  referral 
center  status  during  the  quarter 
preceding  the  start  of  its  fiscal  year 
(except  that  hospitals  with  a  fiscal  year 
starting  on  October  1. 1984  have  until 
January  1. 1985  to  submit  their  requests). 
Based  on  the  law.  we  are  altering  our 
proposed  effective  date  to  conform  with 
the  statutory  requirement.  If  we 
determine  that  a  hospital  meets  the 
criteria  for  rural  referral  center  status. 
payments  will  be  effective  with  the  start 
of  the  provider's  cost  reporting  period. 

Comment — A  number  of  commenters 
pointed  out  a  problem  with  the 


alternative  criterion  for  hospitals  that  do 
not  meet  the  1.03  case-mix  index 
criterion  for  1981.  We  proposed  that  a 
hospital  may  meet  this  criterion  if  its 
case-mix  index  for  the  first  cost 
reporting  period  under  the  prospective 
payment  system  is  at  least  1.0903.  The 
commenters  stated  that  the  reduction  in 
the  DRG  relative  weights  of  2.4  percent 
effective  October  1. 1984  makes  it  more 
difficult  for  hospitals,  whose  accounting 
year  began  after  October  1. 1983,  to 
reach  that  index  because  their  case  mix 
is  lowered  by  the  reduced  weights. 

Response — We  agree  with  the 
commenters'  statement  and  did  not 
intend  to  penalize  those  hospitals 
attempting  to  meet  the  1.0903  case-mix 
criterion.  Therefore,  we  are  revising  the 
regulations  at  §  405.476(g)(l)(iii)(A)  to 
incorporate  the  following  change.  If  a 
hospital  does  not  have  a  case-mix  index 
of  at  least  103  for  1981.  it  may  still  meet 
this  criterion  if  it  has  a  case-mix  index 
of  at  least  1.1053  for  its  first  cost 
reporting  period  under  the  prospective 
payment  system,  that  is.  cost  reporting 
periods  beginning  on  or  after  October  1. 
1983  and  before  October  1.  1984.  For  this 
purpose  only,  the  DRG  relative  weights 
in  effect  during  Federal  fiscal  year  1984 
would  apply  in  calculating  the  case-mix 
index  values.  Based  on  approximately 
2.5  million  admissions  processed  in 
HCFA.  representing  about  half  the 
admissions  in  FY  1984,  we  have  found 
an  increase  in  average  case  mix  of  7.31 
percent  over  the  1981  levels.  Since 
average  case  mix  has  increased  in  this 
fashion,  the  case-mix  index  criteria 
applicable  for  determining  referral 
center  status  should  be  similarly 
increased  to  reflect  the  change.  This  is 
necessary  to  assure  that  designation  as 
a  referral  center  under  the  alternative 
standards  reflects  the  present 
complexity  of  cases  so  that  the 
expectation  for  qualification  based  on 
experience  in  the  first  year  under  the 
prospective  payment  system  is  on  a  par 
with  that  observed  in  the  1981  data.  We 
note  that  each  additional  update  of 
Medicare  claims  data  shows  that  the 
average  case  mix  is  increasing.  It  should 
be  noted  that  the  question  of  whether 
the  increase  in  case  mix  is  "real "  or 
merely  the  result  of  more  accurate 
coding,  which  is  relevant  to  the  issue  of 
budget  neutrality  described  below,  is 
not  relevant  to  setting  appropriate 
criteria  for  rural  referral  centers.  As 
discussed  above,  based  on  section 
2311(a)  of  Pub.  L.  98-369,  a  hospital  may 
also  meet  the  case-mix  index  criterion  if 
its  case  mix  for  1981  is  at  least  the 
median  urban  case-mix  index  for  the 
region  in  which  the  hospital  is  located 
for  either  the  cost  reporting  period  that 


ended  in  1981  or  its  most  recently 
completed  cost  reporting  period, 

Also,  as  stated  previously,  hospitals 
are  required  to  submit  their  requests  for 
rural  referral  center  status  during  the 
quarter  preceding  the  start  of  their  fiscal 
year  (except  that  hospitals  with  a  fiscal 
year  starting  October  1.  1984  have  until 
January  1,  1985).  If  approved,  the 
adjustment  will  be  effective  with  the 
start  of  the  hospital's  second  cost 
reporting  period  subject  to  the 
prospective  payment  system  (that  is, 
cost  of  reporting  periods  beginning  on  or 
after  October  1,  1984). 

Comment — Several  commenters 
believe  that  if  a  hospital's  1981  case-mix 
index  value  was  not  at  least  1.03  and, 
therefore,  it  does  not  meet  the 
mandatory-  criteria  set  forth  in 
§  405.476(g)(l)(iii)(A),  then  the  hospital 
should  be  allowed  to  use  other  criteria. 
The  following  are  the  commenters' 
suggestions: 

•  Hospitals  should  be  given  the 
option  of  requesting  a  recalculation  of 
their  1981  case-mix  index  value  based 
on  data  from  100  percent  of  its  cases. 

•  Hospitals  should  be  allowed  to 
substitute  data  from  the  Commission  on 
Professional  Hospital  Activities  (CPHA) 
to  demonstrate  the  complexity  of  their 
cases. 

•  Hospitals  should  be  permitted  to 
average  their  1980  and  1981  index  values 
to  meet  the  1.03  standard. 

Another  commenter  believes  that  the 
1.03  standard  is  too  low  and  that  it 
should  be  raised  to  1.05  to  more 
accurately  identify  true  referral  centers 
and  minimize  the  impact  on  budget 
neutrality. 

Response — We  do  not  believe  that 
hospitals  should  be  allowed  to 
substitute  other  criteria  for  the  one  we 
published  in  the  .NPRM.  We  selected  the 
1981  case-mix  index  for  this  criterion 
because  it  represents  the  most  current 
published  data  available.  Specifically. 
we  are  not  accepting  any  of  the 
suggestions  for  the  reasons  set  forth 
below. 

The  basic  tenet  of  the  prospective 
payment  system  is  that  the  rates  paid  to 
hospitals  are  determined  prospectively 
and  are  based  on  the  best  data  available 
at  the  time.  Thus,  a  hospital  knows  in 
advance  what  its  payment  amounts  will 
be  In  addition,  revisions  to  case-mix 
index  values,  whether  upward  or 
downward,  would  upset  the  budget 
neutrality  adjustment.  Therefore,  we 
have  denied  any  hospital  the  right  to 
request  review  of  its  1981  case-mix 
index  value  based  on  100  percent  of  its 
cases.  This  policy  holds  whether  the 
request  for  review  is  for  purposes  of 
meeting  the  referral  center  critena  or  for 
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determining  the  hospital-specific  portion 
of  a  hospital's  payment  rate. 

We  cannot  allow  substitution  of  the 
CPHA  data  in  lieu  of  our  publishe  i  1981 
case-mix  index  because  these  data  are 
developed  and  published  by  a  source 
totally  independent  of  HCFA.  We  have 
no  way  to  verify  either  the  raw  data 
submitted  by  the  hospital  to  CPHA  or 
CPHA's  processing  of  the  data  except 
by  performing  a  100  percent  review 
ourselves.  We  do  not  believe  a  review 
by  HCFA  is  appropriate. 

Also,  we  do  not  agree  that  we  should 
allow  a  hospital  to  average  its  1980  and 
I'^Bl  index  values  in  order  to  meet  the 
1  03  case-mix  criterion.  Averaging  of 
index  values  is  inconsistent  with  our 
policy  of  using  the  most  currently 
published  data  available.  In  addition,  if 
we  made  the  averaging  mandatory, 
some  hospitals  that  have  a  1981  index 
value  of  at  least  1.03  might  be 
disqualified  if  forced  to  average  their 
1980  and  1981  values. 

Finally,  we  believe  that  the  1.03  case- 
mix  index  value  is  an  adequate  measure 
of  the  complexity  of  a  hospital's  cases 
and  we  do  not  believe  that  increasing 
the  value  to  1.05  would  be  appropriate. 

Comment — We  rwreived  comments 
that  disagreed  with  our  setting  the 
liischarges  level  specified  in  the 
criterion  set  forth  in 
§  405.476(g)(l)(iii)(B)  at  6,000.  Some  of 
these  commenters  pointed  out  that, 
because  of  the  greater  emphasis  that  is 
currently  being  placed  on  alternatives  to 
hospitaUzation,  many  hospitals  will  be 
experiencing  a  decline  in  admission 
rates.  Therefore,  the  discharge  level 
should  be  lowered.  In  contrast,  one 
commenter  suggested  that  the  required 
number  of  discharges  should  be 
increased  to  lower  the  number  of 
hospitals  that  will  meet  the  referral 
center  criteria  and,  thus,  lessen  the 
impact  on  budget  neutrality. 

fit'SfjoDst^—We  believe  thdt  the  6  000 
discharges  requirement  helps  to  ensure 
that  only  above  average  size  hospitals 
qualify  for  referral  center  status.  At  the 
same  time,  we  do  not  believe  that  this 
number  needs  to  be  increased  to 
guarantee  that  only  a  limited  number  of 
hospitals  meet  the  criteria. 

However,  in  response  to  those 
commenters  concerned  about  decreasing 
admission  rates,  we  are  revising  the 
regulations  at  §  4e5.476fb)(l)(iii)(I3j  to 
allow  a  hospital  to  meet  the  6.000 
discharge  figure  either  for  its  cost 
reporting  period  ending  in  1981  or  for  its 
most  recent  cost  reporting  period 
completed  before  it  applies  for  referral 
center  status. 

^.>^/77//7f/7/— Several  commenters 
questioned  whether  the  6,000  discharge 
criterion  should  be  based  on  a  hospital's 


total  discharges  or  its  Medicare 
discharges.  Other  commenters  urged 
that  the  criterion  be  based  on  hospitals' 
total  discharges  because  the  nationwide 
distribution  of  Medicare  beneficiaries  is 
not  uniform. 

Response — Although  we  did  not 
specify  in  the  NPRM  whether  the 
criterion  is  based  on  a  hospital's  total 
discharges  or  its  Medicare  discharges, 
the  criterion  is  to  be  based  on  6.000  total 
discharges.  We  agree  with  commenters 
that  requiring  6.0O0  Medicare  discharges 
would  place  an  unfair  hardship  on  some 
facilities. 

Comment — Some  of  the  commenters 
stated  that  hospitals  that  fail  to  meet  the 
mandatory  criteria  in 
§§  405.476(b)(l)(iii)  (A)  and  (B)  by  only  a 
small  margin,  and  therefore  fail  to 
qualify  as  referral  centers,  end  up  with  a 
payment  rate  that  is  significantly 
different  from  those  hospitals  that  meet 
the  criteria  by  only  a  small  margin. 
Examples  cited  by  commenters  were 
cases  where  one  hospital  has  a  1981 
case-mix  index  value  of  1.03  and 
another  hospital  has  a  1981  case-mix 
index  value  of  1.02,  or  one  hospital  has 
just  over  6.000  discharges  in  one  of  the 
required  cost  reporting  periods  and 
another  has  slightly  less  than  6.000,  In 
both  cases,  the  first  hospital  receives 
payment  based  on  the  urban 
standardized  amounts  and  the  second 
hospital  receives  significantly  less 
because  its  payment  rate  is  based  on 
rural  standardized  amounts. 

Response — Whenever  numeric 
standards  are  established,  there  will  be 
those  entities  that  narrowly  miss 
meeting  them  as  well  as  those  that 
narrowly  succeed  in  meeting  them. 
Regardless  of  the  standards  selected, 
this  will  be  true.  If  we  did  allow 
exceptions  to  these  criteria,  they  would 
have  to  be  limited  to  certain  tolerances 
that,  again,  some  hospitals  would  fail  to 
meet  by  a  small  margin. 

Both  of  the  mandatory  criteria 
specified  in  §  405.476(g)(l)(iii)  are 
measures  of  a  hospital's  referral  center 
status.  The  case-mix  index  criterion 
measures  the  complexity  of  a  facility's 
cases  and  differentiates  a  true  referral 
center  from  other  hospitals.  With  regard 
to  the  6.000  discharge  criterion,  as  noted 
in  the  NPRM  (49  PR  27429).  we  believe 
that  Congress  intended  that  referral 
center  status  be  granted  only  to  those 
facilities  of  above  average  size  and 
utilization.  As  also  noted  in  the  NPRM 
(49  FR  27433).  we  project  that 
approximately  113  facilities  will  meet 
these  two  criteria;  thus,  we  continue  to 
believe  that  our  criteria  meet 
congressional  intent  and  are  not  unduly 
stringent. 


Finally,  it  should  be  noted  that 
hospitals  that  do  not  meet  the  referral 
center  criteria  as  provided  in 
§  405.476(g)(l)(iii)  can  still  qualify  for 
referral  center  status  if  they  meet  the 
criteria  in  §  405.476(g)(l)(ii),  Also, 
hospitals  that  do  not  meet  the  1981  case- 
mix  index  criterion  have  the  opportunity 
to  qualify  if  they  meet  the  alternative 
case-mix  index  value  of  1.1053  during 
their  first  cost  reporting  period  subject 
to  the  prospective  payment  system  or  if 
they  meet  the  median  case-mix  index  for 
the  region  in  which  they  are  located. 

Comment — One  comniputer  stated 
that  the  establishment  of  the  two 
mandatory'  criteria  of  case-mix  index 
and  patient  discharge  is  inconsistent 
with  Congressional  intent.  However,  the 
majority  of  commenters  who  responded 
to  our  NPRM  agreed  that  the  mandatory 
criteria  should  be  met  by  a  hospital  in 
order  to  qualify  as  a  referral  center. 

Response— \\f  tjpiicv  c  that  the  two 
mandatory  criteria  set  forth  in 
§§  405.476(g){l)(iii)  (A)  and  (B)  are  the 
principal  characteristics  that  distinguish 
a  hospital  as  a  referral  center.  A 
hospital  that  meets  one  of  the  three 
case-mix  index  criteria  demonstrates  a 
level  of  complexity  that  we  believe  is 
consistent  with  the  intent  of  Congress 
when  it  included  the  referral  center 
provision  in  the  prospective  payment 
legislafion. 

The  criterion  relating  to  hospital 
discharges  was  chosen  as  one  of  the 
mandatory  criteria  because  we  believe 
Congress  intended  that  the  referral 
center  provision  apply  to  hospitals  of 
above  average  size  and  utilization 
(Congressional  Record,  'Vol.  129,  No,  34, 
March  17,  1983.  S3224).  We  believe  that 
a  reliable  measure  of  a  hospital's 
operation  is  the  number  of  patients 
discharged. 

Comment  -tK  tommenter  was 
concerned  that  the  proposed  revisions  to 
the  referral  center  criteria  do  not 
conform  to  the  statutory  changes 
enacted  in  Pub.  L.  98-369.  However, 
another  com.menter  stated  that  we 
should  not  include  any  of  those 
statutory  changes  in  this  final  rule 
because  they  should  first  be  published  , 
as  an  NPRM  so  the  public  will  have  an 
opportunity  to  comment. 

Responst'-  Section  2(1  1(h1  (if  Puh    I. 
98-369  amended  section  1886(d)(5)(c)(i) 
of  the  Act  to  provide  that  rural  hospitals 
may  appeal  to  the  Secretary  to  be 
classified  as  a  rural  referral  center  on 
the  basis  of  critoria  to  be  established  by 
the  Secretary.  We  believe  that  the 
regulatory  changes  stated  in  §  405.476(g) 
of  this  final  rule  regarding  regional 
referral  center  criteria  conform  with  the 
Congressional  interest  and  statutory 
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provisions  in  section  2311(a)  of  Pub.  L 
98-369. 

Therefore,  we  are  not  publishing  a 
notice  of  proposed  rulemaking  for  these 
provisions  (see  section  Vl.C.  of  the 
preamble),  although  we  will  monitor  the 
impact  of  these  provisions  on  referral 
centers, 

Commenf— Several  commenter.s 
recommended  a  different  approach  for 
determining  referral  center  status.  They 
suggested  that  we  should  define 
"referral"  based  on  specialty  rather  than 
on  the  criteria  set  forth  in  the  proposed 
regulations.  Under  this  proposal,  a 
hospital  thai  t-eats  more  expensive 
cases  thnn  the  average  for  particular 
DRGs  WO'  Id  receive  adjustment  only  for 
those  DRGs. 

//('.s/*p/?sy-— Allhnunti  wp  arf  not 
certain  whether  the  data  would  indicate 
large  enough  cost  differences  within 
individual  DRGs  to  justify  referral  status 
for  hospitals  treating  patients  within 
those  DRGs,  we  will  continue  to  review 
and  consider  this  suggestion. 

C'linmeiU  -We  rw  eix  ed  .s»>\  pral 
comments  that  expressed  concern  about 
the  optional  criteria  that  require  60 
percent  of  all  discharges  to  be  made  for 
inpatients  who  reside  more  than  25 
miles  from  the  hospital  and  require  that 
at  least  40  percent  of  all  inpatients  have 
.  been  referred  to  the  hospital 
(§§405.476(g)(lJ(iii)(D)and(E)). 

Hfspnn>.t'--.\s  we  indicated  in  the 
NPRM  (49  FR  27429).  the  alternative  set 
of  criteria  we  proposed  were  designed 
to  meet  the  unique  circumstances  of 
rural  referral  centers  with  less  than  500 
beds.  We  believe  that,  in  order  to  meet 
the  intent  of  Congress,  a  rural  referral 
center  should  satisfy  criteria  that  ensure 
that  the  hospital  draws  its  patients  from 
a  wide  geographic  area.  The  proposed 
criteria  were  structured  using  the  best 
information  available  to  us.  Since  there 
are  limited  specific  data  on  referral 
patterns  available,  we  specifically 
solicited  comments  on  these  criteria. 

As  a  result  of  the  comments  received. 
we  believe  that  the  criteria  set  forth  in 
the  NPRM  are  fairly  stated.  We  received 
only  two  comments  on  the  60  percent 
residence  and  40  percent  referral 
optional  criteria,  and  neither  commenter 
suggested  criteria  that  would  better 
express  the  intent  of  the  legislation. 

One  of  the  main  reasons  we 
established  special  treatment 
regulations  for  rural  referral  centers  was 
to  allow  hospitals  that  serve  a 
substantial  number  of  patients  outside  a 
local  area  a  more  favorable  rate  of 
payment.  We  believe  that  the  criterion 
related  to  patient  residency  conforms 
with  congressional  intent  (that  is.  the  60- 
percent  qualification  best  establishes 
what  is  meant  by  "a  substantial  number 


of  patients  live  outside  the  local  area") 
and.  therefore,  will  allow  those  hospitals 
that  are  truly  referral  centers  to  qualify. 

In  light  of  comments  received,  we 
believe  that  there  is  no  reason  to  change 
the  cntenon  that  states  that  at  least  40 
percent  of  all  inpatients  treated  at  the 
hospital  are  referred  to  the  hospital 
either  from  physicians  not  on  the 
hospitals  staff  or  from  other  hospitals. 
This  criterion  gives  weight  to  the  actual 
referral,  which  we  believe  was  one  of 
the  basic  objectives  of  the  provision.  It 
is  reasonable  to  expect  that  a 
considerable  number  of  a  referral 
center's  patients  would  come  from 
actual  referrals.  In  addition,  it  is  our 
opinion  that  the  source  of  the  patien' 
population  of  a  referral  center  should 
differ  from  that  of  a  typical  rural 
hospital.  By  meeting  this  40-percent 
criterion,  a  hospital  would  demonstrate 
this  difference. 

Comment — One  commenter  suggested 
that  a  referral  center  should  be 
evaluated  based  on  the  extent  to  which 
it  meets  the  total  health  care  needs  of 
the  community:  that  is,  whether  the 
majority  of  the  Medicare  beneficiaries 
that  reside  in  a  referral  center's  service 
area  receive  care  at  the  center.  The 
commenter  also  said  that  a  referral 
center  should  be  evaluated  based  on 
whether  the  center  provides  ser\ices 
without  having  to  transfer  patients  to 
other  hospitals. 

Response — Without  a  precise 
definition  of  a  referral  center's  "service 
area",  such  a  criterion  is  difficult  to 
develop  and  evaluate.  We  believe  that 
one  of  our  optional  criteria,  that  at  least 
60  percent  of  a  referral  centers  total 
discharges  be  for  inpatients  who  live 
more  than  25  miles  from  the  hospital, 
addresses  this  issue  from,  a  different 
approach. 

Also,  we  believe  that  one  of  our 
optional  criteria  for  referral  centers, 
while  providing  a  different  approach, 
responds  to  the  com.menter's  latter 
suggestion.  Rather  than  monitoring  the 
number  of  patients  that  a  hospital 
transfers,  we  are  monitoring  the 
percentage  of  patients  referred  to  the 
referral  center. 

Com.-nent — One  commenter  urged  that 
a  rural  referral  center  wage  index  be 
determined  based  on  the  wage  index  of 
the  nearest  urban  area  or  on  an  average 
of  the  wage  index  of  the  nearest  urban 
area  and  the  rural  wage  index  for  the 
State  in  which  the  hospital  is  located. 

Response — We  believe  that  using  the 
wage  index  of  the  nearest  urban  area 
would  be  unrealistic  because  of 
difficulties  in  determining  which  urban 
area  is  closest  to  the  rural  hospital, 
especially  in  rural  areas  that  are 
bounded  by  two  or  more  urban  areas  In 


addition,  we  do  not  believe  that  the 
wages  paid  by  all  rural  referral  centers 
would  necessarily  equal  those  of  nearby 
urban  facilities.  For  example,  it  is 
questionable  whether  rural  referral 
centers  compete  directly  with  urban 
hospitals  for  nonprofessional  staff. 
Therefore,  it  remains  our  opinion  that 
the  rural  wage  index  is  appropriate  for 
rural  referral  centers,  and.  therefore,  we 
have  not  adopted  this  commenter's 
suggestion. 

Comment — One  commenter  beheves 
that  the  criterion  set  forth  at 
§  405.476[g)(l)(iii)(E)  is  incomplete.  That 
criterion  provides  that  at  least  40 
percent  of  all  inpatients  treated  at  a 
hospital  must  have  been  referred  to  the 
hospital  either  from  physicians  not  on 
the  hospitaTs  staff  or  from  other 
hospitals.  The  commenter  contends  that 
patients  are  likely  to  consult  a  physician 
on  the  choice  of  a  hospital  and  then 
later  have  themselves  admitted  to  that 
hospital:  thus,  they  would  be  self- 
referred  patients.  However,  the  criterion 
does  not  allow  self-referred  patients  to 
be  applied  to  the  40  percent 
requirement. 

Response — This  criterion  is  designed 
to  give  weight  to  the  actual  fact  of 
referral,  which  is  an  essential  feature  of 
a  rural  referral  center.  We  agree  that  the 
scenario  described  by  the  commenter 
will  occur  occasionally:  however,  we 
believe  that  in  most  cases  these  patients 
will  be  seeking  admission  to  small  rural 
hospitals.  In  these  cases,  if  the  patient 
requires  further  specialized  attention,  he 
or  she  will  be  referred  to  a  larger  facility 
that  can  furnish  those  services.  It  is 
these  facilities  that  we  believe  should  be 
receiving  rural  referral  center  status. 

Ca777;77e.'7,'— In  the  NPRM  (49  FR 
27429),  we  specifically  requested 
comments  on  one  aspect  of  the  criteria 
set  forth  in  §§  40G.476(g]n)[ii>)  (D)  and 
(E).  The  former  cntenon  measures  the 
percentage  of  a  hospitals  inpatients 
who  reside  more  than  25  miles  from  the 
hospital  and  the  latter  measures  the 
percentage  of  a  hospital's  inpatients 
who  are  referred.  In  both  cases,  we  are 
basing  the  criteria  on  all  inpatients: 
however,  we  requested  input  from  the 
public  on  whether  or  not  wp  should  base 
the  criteria  on  only  Medicare  inpatients. 
We  received  numerous  comments  most 
of  which  were  in  favor  of  our  basing 
these  cnteria  on  the  entire  inpatient 
population. 

Response — We  agree  with  the 
majority  of  the  commenters  that  in 
computing  these  percentages  we  should 
take  all  of  the  hospital's  inpatients  into 
account.  We  believe  this  is  appropriate 
because  the  type  of  services  furnished, 
the  intensity  of  care,  and  the  population 
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radius  served  by  the  hospital  would  be 
based  on  total  inpatient  population. 
Referral  centers  have  higher  costs 
because  of  the  services  they  provide  to 
all  inpatients,  not  only  those  who  are 
Medicare  beneficiaries. 

Comment — Some  hospitals  suggested 
that  the  mix  of  mandatory  and  optional 
criteria  that  are  set  forth  in 
§  405.476(g)(l)(iii)  should  be  revised.  For 
example,  a  few  commenters 
recommended  that  the  mandatory  6.000 
discharge  criterion  should  become  one 
of  the  optional  criteria,  and  hospitals 
should  have  to  meet  three  of  the  four 
optional  criteria.  Another  suggestion 
was  that  none  of  the  criteria  should  be 
mandatory  and  a  hospital  should  have  a 
wider  range  of  optional  criteria  to  meet. 
This  commenter  suggested  that  we 
should  add  criteria  related  to  wages  and 
scope  of  services  (for  example,  24-hour 
emergency  care,  intensive  care  unit, 
nuclear  medicine)  and  then  allow  a 
hospital  to  meet  four  out  of  seven  of 
these  criteria. 

Response — As  we  stated  in  the  NPR.M 
(49  FR  27429],  we  believe  that  the  two 
mandatory  criteria  (that  is  case-mix 
index  and  number  of  discharges)  are  the 
key  factors  that  allow  us  to  satisfy  what 
we  understand  congressional  intent  to 
be  in  enacting  this  provision.  The  level 
of  complexity  and  the  high  technology  of 
the  care  furnished  are,  in  our  opinion, 
among  the  principal  characteristics  that 
distinguish  hospitals  that  are  referral 
centers  from  typical  rural  hospitals.  We 
also  believe  that  Congress  intended  a 
referral  center  to  be  above  average  size 
It  is  our  contention  that  case-mix  and 
number  of  discharges  are  the  suitable 
measures  for  these  characteristics. 
Therefore,  we  are  retaining  these  two 
mandatory  criteria  in  order  to 
adequately  classify  hospitals  as  referral 
centers. 

Concerning  the  additional  optional 
criteria  mentioned  by  the  commenters, 
as  stated  earlier  in  the  preamble,  we 
currently  have  no  means  of  comparing 
wages  and,  even  when  we  are  able  to 
gather  data,  we  are  not  certain  that 
wages  are  directly  representative  of  a 
hospital's  performance  as  a  referral 
center  for  patients  from  a  wide  area. 
With  regard  to  scope  of  services,  those 
specialized  services  suggested  by  the 
commenters  are  typically  furnished  in 
many  rural  hospitals,  not  just  those  that 
should  qualify  as  referral  centers; 
inerefore.  we  do  not  believe  specialized 
services  to  be  a  unique  characteristic  of 
referral  centers. 

Comment — Several  commenters 
requested  that  we  give  prompt  attention 
to  developing  referiel  center  criteria  for 
urban  hospitals. 


Response— In  the  NPRM  (49  FR 
27429),  we  stated  that  it  will  not  be 
possible  to  make  payment  adjustments 
for  urban  hospitals  until  we  have  the 
opportunity  to  examine  and  analyze  in 
detail  information  pertaining  to  these 
hospitals.  Since  we  have  received  only 
two  applications  from  urban  hospitals 
applying  for  referral  center  status,  we 
have  not  yet  gathered  enough 
information  to  compare  urban  referral 
centers  to  other  urban  hospitals. 

Comment — In  response  to  our  request 
for  comments  on  the  possibility  of  our 
conducting  periodic  reviews  of  referral 
centers  to  determine  if  they  continue  to 
meet  the  criteria,  we  received  a  limited 
number  of  suggestions.  Most 
commenters  suggested  that  if  the 
reviews  are  conducted,  then  they  should 
be  done  at  12  to  24-month  intervals  and 
that  a  hospital  should  not  lose  its 
referral  center  status  unless  it  has  failed 
to  meet  the  criteria  for  at  least  two 
consecutive  years.  Two  commenters 
proposed  that  if  a  referral  center  fails  to 
meet  the  criteria  for  two  consecutive 
years,  there  should  be  a  transition 
period  to  prevent  the  hospital  from 
suffering  hardship  due  to  its  return  to  a 
lower  payment  rate. 

Response — We  have  determined  that 
periodic  reviews  of  rural  referral  centers 
should  take  place  every  three  years.  We 
feel  that  this  would  avoid  penalizing  a 
hospital  that  falls  slightly  below  the 
criteria  in  a  given  year. 

A  hospital  that  fails  to  continue  to 
meet  the  criteria  needed  to  qualify  for 
rural  referral  status  in  its  first  two  years 
of  participation  as  such,  will 
automatically  be  disqualified  after  the 
third  year.  The  facility  will  have  the 
right  to  reapply  and  requalify  in  the 
future. 

In  other  situations  we  will  look  to  the 
hospital's  performance  during  the  third 
year  in  conjuction  with  experience  in 
the  first  two  years  to  determine  if 
referral  center  status  should  be 
continued.  Following  the  end  of  the  first 
quarter  of  the  hospital's  third  year  as  a 
referral  center  (or  the  third  year 
following  renewal  in  future  years)  the 
hospital  will  be  required  to  submit 
sufficient  data  (records  of  Medicare 
claims,  discharge  projections, 
information  supporting  the  optional 
criteria)  to  permit  evaluation  of  the 
hospital's  expected  performance  during 
the  period.  If  the  hospital  meets  the 
criteria  in  the  third  year  and  has  met 
them  in  either  of  the  two  preceding 
years,  referral  center  status  will  be 
continued.  If  the  hospital  fails  to  meet 
the  criteria  in  the  third  year  and  has 
failed  in  either  or  both  of  the  preceding 
years,  referral  center  status  will  be 


terminated.  If  the  provider  fails  to  meet 
the  criteria  in  the  third  year  but  has  met 
the  criteria  in  both  of  the  preceding 
years  referral  center  status  will  be 
presumed  to  continue  but  that  hospital 
will  be  reviewed  again  in  the 
immediately  following  year.  If  the 
hospital  fails  to  meet  the  criteria  in  the 
immediately  following  year  as  well, 
referral  center  status  will  be  terminated. 
The  review  will  be  completed  by  the  end 
of  the  third  quarter  of  the  reporting 
period  in  which  it  is  conducted  so  that 
the  provider  may  be  notified  of  the 
result  in  advance  of  the  ensuing  year.  A 
hospital  that  is  found  to  qualify  upon 
review  will  receive  an  additional  three 
years  of  referral  center  status,  except  for 
those  hospitals  for  which  referral  center 
status  was  presumed  subject  to  second 
review.  But,  if  the  hospital  is  determined 
not  to  meet  the  criteria  for  referral 
center  status  upon  completion  of  the 
third  year  review,  it  will  no  longer  be 
classified  as  a  rural  referral  center. 

We  would  have  to  perform  reviews  of 
the  two  mandatory  criteria  of  case-mix 
index  and  number  of  discharges  in 
different  ways.  Since  we  are  requiring, 
for  our  third  year  review,  a  less  than 
complete  year  of  data  (as  of  the  end  of 
the  third  quarter  of  the  hospital's 
accounting  year),  the  third  year  case- 
mix  index  criterion  will  be  based  on  a 
nine-month  period  at  the  most. 

The  second  mandatory  criterion  of 
having  at  least  6000  discharges  is  based 
on  the  hospital's  most  recent  cost 
reporting  period  before  it  applies  for 
rural  referral  center  status.  Therefore, 
we  will  be  able  to  review  three  complete 
cost  reporting  periods  to  determine  if  the 
provider  continues  to  meet  the  discharge 
criterion. 

A  facility  that  is  determined  ineligible 
to  continue  as  a  rural  referral  center  will 
lose  its  status  after  the  third  cost 
reporting  period.  A  hospital  that  has 
qualified  as  a  referral  center  beginning 
January  1, 1985,  and  which  upon  our 
review  no  longer  meets  the 
qualifications  to  continue  being  paid  as 
a  referral  center,  would  revert  back  to 
payment  as  a  rural  facility  as  of  the 
beginning  of  its  cost  reporting  period, 
January  1, 1988. 

We  believe  that  no  transitional  or 
phase-in  period  is  necessary  to 
accompany  this  change  in  status.  Those 
hospitals  that  are  disqualified  as  rural 
referral  centers  have  already  benefitted 
from  at  least  three  years  of  payment  at 
the  urban  rate.  Therefore,  after 
appropriate  notification,  we  believe  that 
a  decrease  in  the  facility's  payment  is 
inappropriate. 
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/  Inpatient  Renal  Dialysis 

In  the  January  3, 1984  final  rule  (49  FR 
247),  we  agreed  to  review  the  issue  of 
payment  for  inpatient  dialysis.  Based  on 
our  assessment  of  the  impact  of 
■  providing  inpatient  dialysis,  we 
proposed  not  to  provide  special 
treatment  for  inpatient  dialysis. 

Co/7?me/?/— Several  commenters 
expressed  concern  that,  because  end- 
stage  renal  disease  (ESRD)  beneficiaries 
require  inpatient  dialysis  whenever  they 
are  admitted  to  a  hospital  are 
concentrated  in  certain  hospitals,  these 
hospitals  are  bearing  the  brunt  of  the 
added  expense  of  furnishing  inpatient 
dialysis.  Consequently,  if  additional 
payment  is  not  provided  for  the  extra 
expense,  the  commenters  believe  that 
hospitals  will  no  longer  provide  this 
service  resulting  in  a  hardship  to 
patients. 

ffrspnnsf — Based  on  the  cuiiinipnfs 
received,  we  are  providing  an  additional 
payment  for  hospitals  that  have  a 
significant  number  of  ESRD  beneficiary 
discharges.  While  the  overall  impact  of 
providing  inpatient  dialysis  is  not  great, 
we  recognize  that  where  these 
beneficiaries  are  concentrated  in  a  few 
-  facilities,  a  disincentive  to  treat  ESRD 
beneficiaries  might  result.  We  are 
providing  an  additional  payment  to 
hospitals  in  which  ten  percent  or  more 
of  the  Medicare  dischages  are  ESRD 
beneficiary  discharges  in  a  cost 
reporting  period.  To  determine  the 
number  of  ESRD  discharges,  discharges 
classified  in  DRG  No.  302  (Kidney 
•Transplant),  DRG  No.  316  (Renal 
Failure)  and  DRG  No.  317  (Admit  for 
Renal  Dialysis)  are  excluded.  In  these 
DRGs.  dialysis  is  not  ordinarily  limited 
to  ESRD  beneficiaries  and  the  relative 
•  weights  adequately  reflect  dialysis 
because  it  occurs  relatively  frequently. 
In  most  hospitals,  the  likely  incidence 
.  of  inpatient  dialysis  is  small  "in 
relationship  to  the  patient  population 
and  can  be  considered  to  be  represented 
in  the  Federal  standardized  amounts. 
However,  we  think  those  few  hospitals 
most  extremely  impacted  by  the  ESRD 
beneficiary  population  should  be 
afforded  some  protection  against  the 
chance  of  encountering  inpatient 
dialysis  expenses  which  could  not  be 
offset  by  revenue  from  cases  in  which 
the  DRG  payment  was  greater  than  the 
hospital's  cost.  Therefore,  a  special 
payment  is  being  provided.  Consistent 
with  the  objectives  of  the  prospective 
payment  system,  the  special  payment  is 
not  intended  to  recognize  the  actual  cost 
an  individual  hospital  might  incur  in 
delivering  inpatient  dialysis  service  or 
to  provide  full  reimbursement  of  all 
costs  in  every  case.  Rather,  it  is 


intended  to  ameliorate  those 
circumstances  in  which  the 
concentration  of  beneficiaries  receiving 
dialysis  may  be  such  that  the  hospital 
would  not  be  able  to  absorb  the  entire 
expense  with  revenue  from  other  less 
costly  cases. 

The  additional  payment  provided  will 
be  based  on  the  average  length  of  stay 
for  ESRD  beneficiaries  in  that  facility 
times  a  factor  based  on  the  average 
direct  cost  of  furnishing  dialysis  during 
a  usual  beneficiary  stay.  The  average 
direct  cost  of  dialysis  was  determined 
from  the  data  obtained  in  connection 
with  establishing  the  composite  rate 
reimbursement  for  outpatient 
maintenance  dialysis.  The  data  used 
was  from  hospital-based  facilities.  An 
average  of  those  cost  directly 
representative  of  the  dialysis  service 
was  determined.  The  average  number  of 
dialysis  sessions  per  week  was  obtained 
from  the  same  data  base.  This  was  done 
to  avoid  any  incentive  for  increasing  the 
frequency  of  dialysis  sessions  which 
could  exist  if  payment  were  related  to 
the  number  of  dialysis  sessions  in  the 
current  period. 

In  order  to  estimate  the  additional 
cost  above  the  DRG  rate  that  a  hospital 
would  incur  to  furnish  dialysis,  we 
selected  only  those  costs  representing 
the  direct  cost  of  furnishing  this  service 
and  excluded  all  overhead  cost. 
Overhead  cost  of  the  inpatient  service 
would  be  reflected  in  the  DRG  rate. 
Using  salary,  employee  health  and 
welfare,  drugs,  supplies,  and  laboratory 
costs,  we  determine  a  cost  of  $111.67  per 
session.  These  costs  were  broken  down 
as  follows: 


Salary 

EH  &  W. 

I>U9« — 

Supply 

Lab 

Total.. 


S5267 

11  58 

308 

38.68 

4.63 


111.67 


This  amount  will  be  paid  only  on  the 
Federal  portion  of  the  payment  rate.  The 
cost  of  furnishing  dialysis  is  already 
appropriately  reflected  in  the  hospital- 
specific  portion.  A  hospital  qualifying 
for  the  payment  in  a  reporting  period 
will  receive  an  amount  equal  to  the 
estimated  weekly  cost  of  dialysis  times 
the  hospital's  average  ESRD  length  of 
stay  expressed  as  a  ratio  to  one  week 
multiplied  by  the  number  of  ESRD 
beneficiary  discharges,  excluding 
discharges  classified  in  DRG  Nos.  302. 
316  and  317. 


III.  Changes  to  Regulations  Based  on 
Pub.  L.  98-369 

As  previously  noted.  Pub.  L  98-369 
was  enacted  on  July  18. 1984.  This 
section  contains  a  discussion  of  two 
provisions  in  that  law  relating  to  the 
hospital  prospective  payment  system. 

A.  Payment  for  Indirect  Medical 
Education  (§  405.477) 

Section  2307(b)  of  Pub.  L  98-369 
amends  section  1886fd)(5i(B)  of  the  Act 
to  require  that  we  not  distinguish 
between  interns  and  residents  employed 
by  the  hospital  and  those  providing 
services  in  the  hospital  but  employed  by 
others,  in  determining  the  additional 
payment  amount  for  indirect  medical 
education  due  hospitals  under  the 
prospective  payment  system. 

For  hospitals  in  the  first  year  under 
the  prospective  payment  system,  we 
counted  only  interns  and  residents  who 
were  employed  by  the  hospital.  In  the 
final  rule,  published  January  3,  1984  (49 
FR  234).  on  the  prospective  pajTnent 
system,  we  revised  our  policy  to  include 
in  the  count  of  interns  and  residents 
those  employed  by  other  organizations 
with  a  longstanding  historical 
relationship  for  medical  education  with 
the  hospital.  In  each  case,  the 
organizations  were  required  to  be  sole 
employers  of  substantially  all  of  the 
interns  and  residents  furnishing  8er\'ice8 
at  the  hospital. 

The  change  mandated  by  section 
2307(b)  of  Pub.  L.  98-369  is  to  be 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1984. 
(See  revised  §  405.477(d)(2)  of  these 
regulations  for  changes  regarding 
calculation  of  indirect  medical 
education  co.'-ts,) 

Because  the  law  requires  that  we  do 
not  distinguish,  in  counting  interns  and 
residents,  on  the  basis  of  who  employs 
the  individual,  we  are  required  to 
establish  a  system  of  counting  on  the 
basis  of  where  services  are  provided 
and  to  calculate  full-time  employees  on 
that  basis  .No  intern  or  resident  will  be 
counted  as  more  than  one  full-lime 
employee  in  any  reporting  period, 
regardless  of  the  number  of  hospitals  in 
which  he  or  she  works.  Therefore,  when 
working  at  more  than  one  hospital,  each 
intern's  or  resident's  time  will  be 
apportioned  to  each  facility.  To  avoid 
the  potential  for  counting  interns  and 
residents  more  than  once,  we  are 
requiring  that  hospitals  submit  quarterly 
reports  to  their  intermediaries  that 
contain  the  following  information; 

•  Monthly  listing  of  all  interns  and 
residents  providing  services  during  the 
month; 
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•  Each  intern's  and  resident's  social 
security  number  and 

•  The  actual  hours  wori<ed  at  the 
hospital  during  each  month. 

Where  the  hospital  is  unable  to  supply 
documentation  of  the  times  worked  by 
interns  and  residents,  their  services  will 
not  be  counted  as  part  of  the  overall 
calculation  of  the  payment  amount. 

The  final  lump-sum  payment  for 
indirect  medical  education  costs  will  not 
be  made  until  the  fiscal  intermediary 
completes  audits  of  the  first  year's  cost 
reports. 

To  conform  §  405.477(d)(2)  to  the 
revised  policy,  we  are  also  deleting  the 
requirements  regarding  employment  and 
other  relationships. 

We  invite  public  comments  on  this 
issue  and  if,  after  consideration  of  all 
comments  received,  we  determine  that 
the  policy  should  be  revised,  we  will 
publish  the  changes  in  the  Federal 
Register  and  address  all  comments 
received  on  this  issue. 

B.  Payment  for  Non-Physician 
Anesthetists  (§  405.477) 

Section  2312  of  Pub.  L.  98-369  amends 
sections  1886(a)(4)  and  1886(d)(5)  of  the 
Act  to  require  that  we  pay  an  additional 
amount  to  hospitals  paid  under  the 
prospective  payment  system,  for 
"reasonable  costs  incurred"  for 
anesthesia  services  provided  by 
certified  registered  nurse  anesthetists. 
See  the  new  §  405.477(c)(3)  in  these 
regulations  regarding  determination  of 
this  pajTnent  amount. 

Section  2312(a)  provides  for 
reimbursement  to  hospitals  on  a 
reasonable  cost  basis  as  a  pass-through 
for  the  costs  that  hospitals  under 
prospective  payment  incur  in  connection 
with  the  services  of  certified  registered 
nurse  anesthetists  (CRNAs).  (See  the 
discussion  below  in  this  section  of  our 
use  of  the  term  "nonphysician 
anesthetist"  in  lieu  of  CRNA.)  It  further 
provides  that  this  shall  be  the  only 
payment  made  to  the  hospital  for  such 
services.  Section  2312(b)  excludes 
anesthesia  services  furnished  by  a 
CRNA  from  the  definition  of  the  term 
"operating  costs  of  inpatient  hospital 
services."  Section  2312(c)  provides  that 
the  amendment  is  effective  for  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1. 1984.  and  before 
October  1. 1987. 

The  statute  establishing  the 
prospective  payment  system  did  not 
directly  address  the  services  of 
nonphysician  anesthetists.  As  such,  they 
would  have  been  treated  under 
provisions  of  section  602(e)  of  Pub.  L. 
98-21  (section  1862(a)(14)  of  the  Act) 
which  excluded  from  Medicare  coverage 
all  items,  supplies  and  services 


furnished  to  hospital  inpatients  other 
than  physicians'  services  that  are  not 
directly  furnished  by  the  hospital  or  by 
others  under  arrangements  with  the 
hospital.  That  is,  the  costs  attributable 
to  nonphysician  anesthetists'  services 
(including  those  billed  "incident  to" 
physicians'  seriices  under  Part  B)  would 
have  been  included  in  a  hospital's  base 
period  costs  and  hospital-specific 
portion  of  the  total  payment  amount. 

However,  during  the  process  of 
developing  the  interim  final  rule 
implementing  the  prospective  payment 
system,  it  was  decided  that  there  should 
be  an  exception  to  the  section 
1862(a)(14)  exclusion  (under  the 
authority  in  section  602(k)  of  Pub.  L.  98- 
21)  to  recognize  the  unique  relationship 
between  the  physician-employer  and 
anesthetist-employee.  The  exception 
permitting  the  continuation  of  part  B 
billing  by  physicians  for  the  services  of 
their  anesthetLst  employees  applied  to 
such  arrangements  that  existed  on  the 
last  day  of  the  hospital's  prospective 
payment  base  period  for  the  duration  of 
the  transition  period  (cost  reporting 
periods  beginning  prior  to  October  1, 
1986.)  Thus,  for  the  first  year  under  the 
prospective  payment  system,  payment 
was  made  for  the  services  of  nurse 
anesthetists  either  through  prospective 
pajTnent  to  the  hospital  or  through 
billings  by  eligible  physicians. 

The  conference  report  that 
accompanied  section  2312  does  not 
discuss  the  rationale  for  the  amendment. 
However,  there  is  a  clear  indication  that 
it  was  the  intent  of  Congress  that 
Medicare  payment  methods  not 
discourage  the  use  of  CRNAs  by 
hospitals.  In  addition,  the  conference 
report  indicates  that  the  conferees 
expect  the  exception  permitting 
"incident  to"  billing  by  physicians  who 
employ  CRNAs  to  be  modified  to 
sanction  such  billings  resulting  from 
employment  relationships  that  began 
after  the  base  period  under  the 
prospective  payment  system  ended. 

The  conference  agreement  limited  the 
provision  to  "anesthesia  services 
furnished  by  certified  registered  nurse 
anesthetists."  The  conferees  then  define 
such  services  as,  "those  related  to  the 
preparation  for,  administration  of,  and 
recovery  from  anesthesia." 

It  is  questionable  whether  the  benefits 
associated  with  a  strict  interpretation  of 
the  term  "anesthesia  services"  would  be 
worth  the  burden  that  extensive  time 
studies  of  the  activities  of  each  hospital- 
employed  nonphysician  anesthetist 
would  impose.  In  the  absence  of 
evidence  to  the  contrary,  it  can  be 
argued  that,  generally,  everything  a 
nonphysician  anesthetist  does  in  a 
hospital  is  related  to  the  provision  of 


anesthesia  services.  However,  we 
should  not  pass  through  the  costs  of  a 
nonphysician  anesthetist  who  is 
functioning  in  a  position  outside  the 
field.  For  example,  we  would  not  want 
to  create  an  incentive  for  hospitals  to 
hire  a  CRNA  and  receive  the  pass- 
through  payment  amount  even  though 
the  individual  is  serving  in  another 
nursing  capacity.  In  the  case  of 
independently  contracting  nonphysician 
anesthetists  whose  ser\'ices  a  hospital 
obtains  under  arrangements,  all  such 
services  could  be  presumed  to  be 
related  to  the  provision  of  anesthesia. 
For  the  purpose  of  implementing  the 
amendment,  nonphysician  anesthetists 
will  be  defined  to  exclude  any  such 
anesthetists  not  actively  engaged  in 
functioning  as  an  anesthetist  without 
further  differentiation  according  to 
specific  services  or  time  allocations. 

The  original  exception  in  the  interim 
final  rule  applies  to  situations  where  a 
physician  employed  "anesthetists"  as  of 
the  last  day  of  the  hospital's  base 
period.  As  presented  in  the  preamble 
and  regulations  text  of  the  interim  final 
rule,  we  did  not  limit  its  appHcation  only 
to  services  of  CRNAs.  The  exception 
also  applied  to  services  of  physician- 
employed  Anesthesiology  Assistants 
(AAs)  assuming  all  other  related 
requirements  were  safisfied.  The 
amendment  and  the  conference  report 
use  the  terms  "certified  registered  nurse 
anesthetist"  and  "CRNA"  throughout. 
However,  despite  the  precise  wording  of 
the  amendment  and  conference  report, 
we  believe  that  it  was  congressional 
intent  to  apply  this  pass-through 
payment  amount  to  the  services  of  all 
qualified  hospital-employed 
nonphysician  anesthetists  (that  is, 
CRNAs  and  AAs  consistent  with 
applicable  State  law)  for  the  following 
reasons: 

•  It  is  consistent  with  the  current 
exception  (§  405.553(b)(4)). 

•  It  is  consistent  with  the  goal  of 
discouraging  the  substitution  of  interns 
and  residents  for  the  services  of  any 
qualified  anesthetist,  not  just  CRNAs 
(§  405.421(d)(6)). 

•  It  is  consistent  with  the  current 
standard  for  hospital  departments  of 
anesthesia  (§  405.1031(b)(2)(iv))  that  the 
hospital  staff  designates  those  persons 
qualified  to  administer  anesthesia. 

•  It  would  help  to  assure  that 
prospective  payments  to  hospitals 
reflect  the  same  services  whether  the 
anesthetist  is  employed  by  a  physician 
or  by  a  hospital. 

The  current  exception  under 
§  405.553(b)(4)  applies  to  the  services  of 
all  physician-employed  anesthetists 
where  certain  criteria  are  met.  It  is 
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stated  in  the  conference  report  that  it  is 
the  understanding  of  the  conferees  that 
those  physicians  meeting  the  current 
exception  could,  ".  .  .  continue  to  bill 
for  CRNA  services.  .  .  ."  Further,  the 
report  goes  on  to  indicate  that 
physicians  not  meeting  the  current 
exception  could  begin  to  bill  for  all  the 
services  of  CRNAs  they  "subsequently 
employed"  for  the  duration  of  the  time- 
limited  exception.  These 
"understandings"  are  not  reflected  in 
.    the  statutory  language. 

The  exception  is  modified  (see 
§  405.553(b)(4))  to  require  only  a  valid 
employment  relationship  to  sanction 
"incident  to"  billing  of  anesthesia 
services  and  to  eliminate  the  provision 
tying  the  exception  to  the  prospective 
payment  base  period.  An  employment 
relationship  for  this  purpose  is  not 
established  where  the  anesthesiologist 
and  the  nnesthetisf  are  both 
compensated  by  a  hospital,  medical 
school,  or  another  entity,  other  than  an 
incorporated  group  practice  of 
physicians,  for  services  furnished  in  a 
hospital.  Additionally,  we  would  like  to 
stress  that  the  exception  requires  close 
coordination  between  the  intermediary 
and  the  carrier.  The  intermediary  should 
notify  the  appropriate  carriers  of  the 
dates  of  cost  reporting  periods  of 
hospitals  in  its  service  area  when 
changes  in  employment  relationships 
between  physicians  and  anesthetists 
occur  so  that  the  appropriate  time  units 
may  be  used  in  the  computation  of 
reasonable  charges.  The  exception  will 
apply  to  existing  and  new  employment 
relationships  between  physicians  and 
anesthetists  beginning  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1,  1984  and  before  October  1 
1987. 

Under  section  2312  of  Pub.  L  98-369, 
costs  of  anesthesia  services  furnished 
by  certified  registered  nurse  anesthetists 
are  removed  from  the  definition  of 
"operating  costs"  of  inpatient  hospital 
services.  Therefore,  in  all  hospitals  paid 
under  the  prospective  payment  system 
the  costs  of  such  services  and  those  of 
anesthesiology  assistants  included  in 
calculation  of  base  period  costs  will  be 
removed  for  purposes  of  determining  the 
hospital-specific  portion  of  the  total 
payment  amount.  These  recalculations 
of  base  period  costs  will  be  performed 
by  intermediaries. 

With  regard  to  the  Federal  rates,  the 
costs  attributable  to  the  services  of 
nonphysician  anesthetists  have  been 
estimated  based  on  the  best  information 
available  to  us,  and  we  have  removed 
these  costs  from  the  Federal  rates.  This 
is  necessary  to  avoid  paying  for  these 
services  twice.  Accordingly,  the 


standardized  amounts  have  been 
revised  to  reflect  this  change.  As  a 
result,  as  discussed  in  the  impact 
analysis,  we  expect  that  in  FY  1985. 
about  $160  million  will  be  passed 
through  and  paid  on  a  cost  basis. 

We  invite  public  comments  on  this 
issue  and  if,  after  consideration  of  all 
comments  received,  we  determine  that 
the  policy  should  be  revised,  we  will 
publish  the  changes  in  the  Federal 
Register  and  address  all  comments 
received  on  this  issue. 

IV.  Other  Changes  to  Regulations 

In  the  September  1, 1983  interim  final 
rule,  we  erroneously  deleted 
i  405.452(c)(5)  regarding  the  cost 
apportionment  method  of  allocating 
costs  for  home  health  agencies  (HHAs). 
To  remedy  this  mistake,  we  are 
amending  §  405.452  in  this  document  by 
adding  a  new  paragraph  (a)f3)  that 
restores  the  deleted  material. 

V,  Summarj'  of  Changes 

For  the  convenience  of  the  reader,  we 
are  summarizing  the  changes  we  are 
making  to  the  regulations.  The  reader  is 
referred  to  the  detailed  discussions 
above  for  an  explanation  of  the 
rationale  for  these  changes. 

A.  Payment  of  Cost  Outliers  to 
Transferring  Hospitals 

We  are  amending  §§  405.470(c)(4)  and 
405.475(a)  to  permit  a  transferring 
hospital  to  be  paid  an  additional 
payment  for  extraordmarily  high  cost 
cases  that  meet  the  cost  outlier  critera  in 
§  405.475(d). 

B.  Direction  of  Rehabilitation  Units 

We  are  revising  §  405.471(c)(4)(iii)(F) 
to  provide  that  the  director  of  an 
excluded  rehabilitation  unit  must  serve 
the  unit  and  its  inpatients  for  at  least  20 
hours  per  week,  rather  than  on  a  full- 
time  basis. 

C.  Exclusion  of  New  Rehabilitation 
Hospitals  and  Units  and  Expansion  of 
Already  Excluded  Rehabilitation  Units 

We  are  adding  new  §§405.471  (d),  (e). 
and  (f)  to  provide  the  following: 

•  Changes  in  the  capacity  (that  is, 
number  of  beds  or  square  footage)  of 
excluded  units  will  be  recognized  only 
at  the  start  of  a  cost  reporting  period. 

•  New  rehabilitation  hospitals  and 
units  that  seek  first-time  exclusion  and 
an  already  excluded  unit  that  seeks  to 
add  new  beds  may  certify  that  they 
intend  to  serve  a  population  that  meets 
the  requirements  of  the  75-percent  rule 
instead  of  actually  demonstrating  that 
they  have  met  these  requirements  for 
the  previous  12-month  cost  reporting 
period. 


D.  Physician  Attestation 

We  are  revising  \  405.472(d)(2)(i)  to 
clarify  the  scope  of  the  physician's 
certification  statement  and  the 
accompanying  penalty  statement  and  to 
change  the  method  for  implementation 
of  the  attestation  requirements. 

E.  Hospitals  in  Areas  Redesignated  as 
Rural 

We  are  adding  new  §  §  405.473(c)(2) 

and  405.476(i)  to  provide  a  special 
adjustment  of  the  rural  average 
standardized  amounts  to  hospitals  that 
are  located  in  counties  in  MSAs  or 
NECMAs  that  are  redesignated  by 
EOMB  to  be  no  longer  a  part  of  an  MSA 
or  NECMA. 

•  In  §  405.473(c)(2).  we  define  the 
phrase  "hospital  reclassified  as  rural"  as 
a  hospital  located  in  a  county  tliat  is  in 
an  MSA  or  NECMA  that  is  redesignated 
by  EOMB  after  April  20, 1983  to  no 
longer  be  in  an  MSA  or  NECMA. 

•  in  §  405.476(1).  we  state  that  we  will 
provide  for  a  two  year  phase-in  of  the 
rural  Federl  payment  amounts  to  a 
hospital,  located  in  an  area  redesignated 
as  rural.  For  the  first  cost  reporting 
period,  the  additional  amount  is  an 
amount  equal  to  two-thirds  of  the 
difference  between  the  urban  and  rural 
area  standardized  amounts  adjusted  for 
area  wage  differences  for  the 
appropriate  region  in  which  the  hospital 
is  located.  For  the  second  cost  reporting 
period,  the  additional  amount  is  an 
amount  equal  to  one-third  of  the 
difference  between  the  urban  and  rural 
area  standardized  amounts  adjusted  for 
area  wage  differences  for  the 
appropriate  region  in  which  the  hospital 
is  located. 

F.  Census  Division  Boundaries 

Also,  in  the  new  §  405.473(c)(2),  we 
are  clarifying  to  which  census  division  a 
hospital  belongs  when  an  MSA  or 
NECMA  crosses  a  census  division 
boundary. 

•  In  §  405.473(c)(2).  for  the  purpose  of 
MSAs  or  NECMAs  that  overlap  census 
divisions,  we  deem  hospitals  in  the 
entire  MSA  or  NTCMA  as  belonging  to 
the  census  division  in  which  most  of  the 
hospitals  in  thaf"MSA  or  N'ECMA  are 
located.  We  are  not  applying  this  change 
in  FY  1984  to  hospitals  that  are 
adversely  affected  by  such  a  change: 
that  is.  as  a  result  of  a  redesignation  in 
which  a  hospital  ends  up  in  a  census 
division  with  a  lower  Federal  rate.  In 
addition,  if  there  are  an  equal  number  of 
hospitals  located  in  each  part  of  an 
MSA  or  NECMA  that  crosses  one  or 
more  census  divisions,  we  deem  all  the 
hospitals  to  belong  to  the  census 
division  with  the  highest  Federal  rate. 
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G.  Base  Year  Appeals 

We  are  revising  §  405.474(b)(3)(i)(C)  to 
include,  as  a  basis  upon  which  a 
prospective  recalculation  of  hospital's 
base  year  cost  may  be  made, 
administrative  actions  such  as  a 
reopening  of  a  cost  report  and  a  revision 
of  a  cost  report  determination,  or  a 
prehearing  order  of  finding,  in  addition 
to  a  final  administrative  or  judicial 
review  decision. 

H.  Referral  Centers 

We  are  adding  an  alternative  set  of 
criteria  to  S  405.476(g)(1)  that  expand  the 
definition  of  referral  centers  to 
encompass  more  rural  hospitals.  We  are 
paying  hospitals  that  meet  these  criteria 
the  urban  (rather  than  the  rural) 
adjusted  standardized  amounts.  We  are 
also  revising  §  405.476(g)(2)  so  that  rural 
hospitals  that  meet  the  criteria  set  forth 
in  §  405.476{g)(l)(ii)  are  also  paid  the 
urban  (rather  than  the  rural)  adjusted 
standardized  amounts  for  cost  reporting 
periods  on  or  after  October  1. 1984.  In 
addition,  we  are  adding  a  new 
§  405.476(g)(3)  to  provide  for  a  triennial 
review  of  referral  centers  to  determine  if 
they  continue  to  meet  the  criteria  of 
5  405.476(g)(1). 

/.  Inpatient  Renal  Dialysis 

We  are  adding  criteria  in 
§  405.476(j)(l)  that  would  provide 
additional  payments  to  a  hospital  for 
inpatient  dialysis  provided  to  ESRO 
beneficiaries  if  the  hospital  has 
established  that  ten  percent  or  more  of 
its  total  Medicare  discharges  are  ESRO 
patient  discharges,  excluding  discharges 
classified  into  DRG  Nos.  302,  316  or  317. 
The  additional  payment  to  the  hospital 
will  be  equal  to  the  average  length  of 
stay  of  ESRO  patients,  expressed  as  a 
ratio  to  one  week,  times  the  estimated 
weekly  cost  of  dialysis  multiplied  by  the 
number  of  ESRO  patient  discharges. 

/.  Payment  for  Indirect  Medical 
Education 

In  determining  indirect  m'edical 
education  costs  of  hospitals,  we  are 
revising  5  405.477(d)(2)  to  allow  interns 
and  residents  to  be  counted  on  the  basis 
of  where  their  services  are  provided  and 
to  calculate  FTEs  on  that  basis. 
Hospitals  will  be  required  to  submit 
quarterly  reports  to  their  intermediaries 
documenting  the  time  worked  by  interns 
and  residents.  The  final  lump-sum 
payment  for  indirect  medical  education 
costa  will  not  be  made  until  the  fiscal 
intermediary  completes  audits  of  the 
first  year's  cost  reports. 


K.  Payment  for  Nonphysician 
Anesthetists 

We  are  adding  a  new  §  405.477(c)(3j 
to  pay  hospitals  for  the  reasonable  costs 
incurred  for  anesthesia  services 
provided  by  qualified  nonphysician 
anesthetists.  We  are  also  revising 
§§  405.470  and  405.474  reflecting  the 
change  that  estimated  costs  of 
anesthetists'  services  are  removed  in 
determining  the  Federal  and  hospital- 
specific  rates.  These  provisions  are 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1. 
1984  and  before  October  1,  1987. 

L  Home  Health  Agency  Cost 
Apportionment  Method 

As  discussed  in  section  IV.  above,  we 
are  adding  a  new  §  405.452(a)(3)  to 
replace  the  provision  that  was 
erroneously  deleted  by  providing  that 
the  cost  per  visit-by  type-of-service 
method  applies  to  the  allocation  of  HHA 
service  costs. 

VI.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  (E.O.  12291) 
requires  that  a  regulatory  impact 
analysis  be  performed  and  made 
available  on  any  major  rule.  A  "major 
rule  "  is  defined  as  one  that  would  result 
in  an  annual  effect  on  the  national 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  or  innovation. 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601-612)  requires  that  a 
regulatory  flexibility  analysis  be 
performed  and  made  available  for  each 
rule  unless  the  Secretary  certifies  that 
the  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Under  the  RFA.  small  entities  include 
small  businesses,  nonprofit 
organizations,  and  governmental 
jurisdictions  of  less  than  50,000 
population.  We  treat  all  hospitals  as 
small  entities.  Thus,  a  regulatory 
flexibility  analysis  is  required  if  a 
substantial  number  of  hospitals  would 
be  significantly  affected  by  a  regulatory 
document. 

If  we  considered  the  net  effects  only, 
we  would  not  expect  the  policy  changes 
implemented  by  this  rule  to  meet  the 
criteria  of  a  major  rule.  Due  to  the 
distributive  effects  of  the  prospective 
pa^nnent  rate  methodology,  such  as 
adjustments  for  budget  neutrality,  a 
change  that  results  in  substantially 
increased  payments  for  one  group  of 
hospitals  under  the  prospective  payment 
system  is  offset  by  compensating 


decreases  in  payment  rates  for  all  other 
hospitals  under  the  system.  (Note  that 
the  aggregate  effect  of  an  increase  is 
offset  by  a  corresponding  aggregate 
decrease.  Thus,  a  large  increase  for  a 
small  group  is  balanced  by  a  small 
decrease  for  a  large  group.)  Further, 
many  of  the  changes  that  increase 
payments  for  some  hospitals,  such  as 
the  provision  affecting  the  hospitals 
located  in  areas  redesignated  rural  by 
EOMB  in  June  1983,  do  not  have  a 
substantial  effect  on  total  payments,  and 
have  negligible  effects  on  the  budget 
neutrality  adjustment  factors. 

However,  some  of  the  provisions  of 
this  rule  will  result  in  increases  in 
payments  to  certain  groups  of  hospitals 
large  enough  so  that  the  budget 
neutrality  mechanism  results  in  a 
redistribution  of  aggregate  payments, 
due  to  the  offsetting  decrease  of 
payments  to  other  hospitals,  amounting 
to  over  $100  million.  Even  though  the  net 
effect  on  aggregate  payments  to  all 
hospitals  might  not  be  significant,  due  to 
increases  and  decreases  offsetting  each 
other,  we  believe  that  a  redistribution  of 
this  magnitude  constitutes  an  economic 
impact  meeting  the  threshold  criteria  of 
a  major  rule. 

Further,  it  is  clear  that  these  changes 
will  affect  a  substantial  number  of 
hospitals,  and  that  the  effects  for  certain 
groups  of  those  hospitals,  such  as  those 
reclassified  as  rural  by  the  MSA  system, 
or  hospitals  that  may  meet  the  new 
referral  center  criteria,  will  certainly  be 
significant.  Therefore,  a  regulatory 
flexibility  analysis  is  required. 

In  the  discussion  below,  we  discuss 
the  expected  impacts  of  these  changes 
and  then  summarize  our  expectations  of 
their  net  effect.  This  discussion,  in 
combination  with  the  rest  of  this 
preamble,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis  meeting 
the  requirements  of  E.O.  12291  and  the 
RFA. 

B.  Objectives 

These  changes  do  not  represent  any 
change  in  the  objectives  or  basic 
incentives  of  the  prospective  payment 
system.  Rather,  we  are  merely  resolving 
the  first  and  most  pressing  problems  of 
implementation,  in  order  to  ensure  that 
those  objectives  are  achieved  and  that 
the  incentives  created  push  toward  the 
intended  effects.  As  noted  in  the  final 
rule  published  January  3, 1984.  we  fully 
expected  the  prospective  payment 
system  to: 

•  Restructure  hospitals'  economic 
incentives,  establishing  market-like 
forces; 
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•  Link  payment  to  diagnosis,  basing 
payment  on  a  system  that  more 
accurately  identifies  the  product  being 
purchased  on  behalf  of  Medicare 
beneficiaries; 

•  Establish  the  Federal  Government 
as  a  prudent  buyer  of  services,  adopting 
an  active  role  in  determining  payments 
for  inpatient  services  on  behalf  of 
Medicare  beneficiaries;  and 

•  Restrain  the  rate  of  hospital  cost 
increases,  and.  therefore,  moderate  the 
outflow  from  the  Medicare  trust  funds 

We  expect  these  changes  to  further 
those  objectives  while  avoiding  or 
minimizing  unintended  adverse 
consequornes  and  ensuring  that 
outcomes  in  genera!  are  reasonable  and 
equitable.  Thus,  the  intent  of  these 
changes  is  essentially  to  fine  tune  the 
prospective  payment  system  without 
undercutting  our  original  objectives. 
This  means  giving  more  to  some 
hospitals,  where  appropriate,  and 
therefore,  if  necessary,  taking  a  httle 
from  others,  to  maintain  balance. 

C.  Transfers 

Paying  cost  outlier  payments  to 
transferring  hospitals  will  benefit  those 
hospitals  incurring  such  costs  and  will 
be  more  equitable  than  our  current 
payment  policy.  Although  it  may  appear 
that  this  change  will  result  in  larger 
aggregate  payments  for  outlier  serv-ices. 
we  do  not  expect  the  aggregate  amount 
of  such  payments  to  be  substantial. 
Generally,  transfers  occur  in  less  than 
1.5  percent  of  cases.  Of  this  number,  a 
small  portion  result  in  high  costs  to  the 
transferring  hospital.  Since  this  is  a 
small  portion  of  a  group  of  cases  already 
known  to  be  relatively  small,  we  believe 
the  increased  payments  for  these  cases 
will  be  negligible  compared  to  total 
payments  for  inpatient  hospital  services. 
We  do  not  believe  it  is  necessary  or 
desirable  to  reflect  this  change  either 
our  budget  neutrality  methodology  or  in 
the  determination  of  cost  outlier  trim 
points.  As  a  result,  we  do  not  expect  any 
hospitals  will  be  disadvantaged  by  this' 
change. 

D.  Rehabilitation  Hospitals  and  Units 
We  arc  making  two  changes  in  the 

regulations  governing  rehabilitation 
hospitals  and  units  excluded  from  the 
propsective  payment  system — 

•  We  will  no  longer  req  Jire  the 
director  of  a  unit  to  be  full-time;  and 

•  We  are  eliminating  the  12-month 
waiting  period  before  exclusion  from  the 
prospective  payment  system  for  new  or 
expanding  rehabilitation  hospitals  or 
units. 

These  revisions  will  result  in  the 
accelerated  approval  of  rehabilitation 
hospitals,  units,  and  beds  for  exclusion 


from  the  prospective  payment  system, 
which  in  turn  will  affect  the  total 
amount  of  inpatient  hospital  costs 
subject  to  the  prospective  payment 
system.  The  greater  the  cost-based 
payments  made  to  hospitals  and  units 
excluded  from  the  prospective  payment 
systeni,  the  smaller  the  total  of 
payments  under  that  system  becomes. 

Before  October  1. 1983.  rehabilitation 
hospitals  and  units  were  not  given 
special  recognition  by  Medicare 
payment  methods,  and  we  did  not 
collect  data  on  them.  Since  they  were 
excluded  by  statute  from  the  prospective 
payment  system,  we  have  established 
criteria  and  procedures  to  identify  and 
pay  them,  and  have  begun  to  develop 
data  on  them. 

As  noted  in  the  proposed  rule,  we 
expected  to  have  excluded  around  80 
hospitals  and  around  440  units  under  the 
current  regulations,  by  October  1, 1984. 
(Since  we  do  not  have  historical 
program  data,  these  are  only  rough 
estimates,  but  they  are  not  inconsistent 
with  the  applications  for  exclusion  to 
date.)  As  of  July  31, 1984,  we  have 
recognized  43  rehabilitation  hospitals 
and  284  rehabilitation  units  for  purposes 
of  excluding  them  from  the  prospective 
payment  system. 

Of  the  85  hospitals  that  had  been 
denied  exclusion  of  a  potential 
rehabilitation  unit  as  of  July  31.  1984,  31 
applicants  were  denied  because  they 
lacked  a  director  who  could  be 
considered  "full-time"  under  the  current 
regulations.  We  expect  that  some,  but 
not  all.  of  these  will  be  approved  under 
the  new  requirements.  Any  unit  so 
approved  will  be  excluded  from  the 
prospective  payment  system  beginning 
with  its  next  cost  reporting  period. 

Further,  with  regard  to  ^e  revisions 
affecting  12  months  of  prior  operations 
for  new  hospitals  and  units,  we  expect  a 
number  of  facilities  to  elect  exclusion 
effective  with  their  first  cost  reporting 
period  beginning  on  or  after  October  1, 
1984.  However,  this  entails  some  risk  for 
a  facility,  since  it  must  commit  itself  to 
meeting  ail  the  requirements  for  that 
period  in  order  to  retain  excluded  status 
for  its  subsequent  cost  reporting  period. 
Therefore,  we  do  not  expect  all  the 
potential  new  hospitals  and  units  to 
elect  exclusion  on  this  basis.  As  of  July 
1984,  we  had  denied  exclusion  requests 
from  several  hospitals  that  wanted  to 
begin  operation  of  a  unit,  but  that  had 
not  yet  operated  the  unit  for  12  months. 
However,  we  have  no  way  of  knowing 
how  many  hospitals  did  not  file  such 
requests  due  to  their  knowledge  about 
the  requirement  of  a  full  year's 
operation. 

We  expect  these  changes  to  permit  an 
increased  rate  of  growth  of  the  total 


number  of  rehabilitation  beds  (and 
associated  costs)  excluded  from  the 
prospective  payment  system. 
Unfortunately,  presently  we  have  only 
fragmentary  data  on  the  numbers  of 
beds  in  approved  units,  and  no 
historical  experience  in  the  occupancy 
rates  of  units.  As  a  result,  we  cannot 
estimate  accurately  the  future  effect  of 
these  changes. 

It  has  been  suggested  that  permitting 
expansion  or  opening  of  new  hospitals 
or  units  without  requiring  12-*onths  of 
prior  operation  might  create 
opportunities  for  hospitals  to  "game"  the 
prospective  payment  system  by  avoiding 
its  cost  constraining  incentives.  We 
agree  that  this  tyqae  of  provider 
behavior,  if  it  did  result,  would  be 
undesirable.  However,  for  several 
reasons,  we  do  not  believe  this  will  be  a 
significant  problem.  First,  under  the  rate 
of  increase  limits  required  by  section 
1886(b)  of  the  Act  and  implemented  by 
regulations  at  {  405.463,  excluded  units 
already  have  strong  incentives  to 
minimize  per  case  costs.  We  do  not 
believe  these  incentives  will  be  altered 
significantly  by  this  change.  Second,  and 
more  important,  since  the  undesirable 
behaviors  mentioned  are  very  familiar 
to  us,  there  are  already  mechanisms  in 
place  that  restrain  them.  For  example, 
both  pre-admission  screening  and  later 
medical  reviews  create  counter- 
incentives  in  the  form  of  potential  denial 
of  payment. 

E.  Physician  Attestation 

The  change  in  physician  attestation 
practice  is  merely  a  revision  of  language 
and  method  of  implementation  of  the 
attestation  requirements  that  is  intended 
to  address  criticisms  aimed  at  phrasing 
and  potential  misunderstandings.  We 
still  require  a  signed  certification 
statement  for  each  discharge:  however, 
the  penalty  statement  will  be  provided 
to  the  physician  for  his 
acknowledgement  on  only  an  annual 
basis.  We  do  not  expect  this  change  to 
have  any  effect  on  paj-ments. 

We  did  receive  a  number  of  comments 
that  argued  that  requiring  the  attestation 
to  be  on  the  discharge  summary  would 
be  a  burden  to  hospitals  and  could 
adversely  affect  their  cash  flow.  As 
discussed  elsewhere  in  this  preamble, 
this  was  not  intended,  and  we  have 
revised  the  requirement  to  avoid  these 
consequences.  There  is  still  some 
paperwork  burden  associated  with  the 
attestation  requirement,  and  particularly 
with  the  maintenance  of  a  separate  file 
for  signed  penalty  statements,  but  we  do 
not  believe  this  burden  to  be  excessive, 
in  view  of  the  advantages  achieved  in 
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terms  of  prevention  and  control  of  fraud, 
abuse,  and  waste. 

F.  MSA  Redesignations 

As  discussed  above,  we  will  make 
additional  payments  to  hospitals  located 
in  counties  that  lost  their  urban  status 
as  a  result  of  an  BOMB  MSA/NECMA 
redesignation  after  April  20. 1983, 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1983. 

In  the  NPRM,  we  had  proposed  to 
make  additional  payments  only  to  those 
hospitals  that  had  hospital-specific  rates 
greater  than  their  rural  Federal  rates. 
We  projected  that  the  32  hospitals  that 
would  receive  two-thirds  of  the 
difference  between  the  urban  rate  they 
would  otherwise  have  received  and 
their  rural  rate  would  be  paid  an 
estimated  $4  million  for  FY  1985. 
However,  we  are  now  implementing  the 
two-year  phase-in  beginning  with  FY 
1984  cost  reporting  periods.  Note  that 
the  impact  is  affected  by  the  size  of  the 
Federal  portion  of  the  transition 
payment  rates.  Thus,  for  cost  reporting 
periods  beginning  in  FY  1984,  we  will 
calculate  two-thirds  of  the  difference 
between  urban  and  rural  rates  for  only 
the  25  percent  Federal  portion,  and  for 
cost  reporting  periods  beginning  in  FY 
1985,  we  will  calculate  one-third  of  the 
difference  between  urban  and  rural 
rates  for  the  50  percent  Federal  portion. 

We  estimate  that  this  provision  will 
initially  affect  51  hospitals  affected  by 
the  June  1983  EOMB  redesignation, 
located  for  the  most  part  in  the  East 
North  Central  and  West  South  Central 
regions.  There  may  be  future 
redesignations,  but  we  have  no  way  to 
predict  them  or  estimate  their  impact. 
Considering  the  payment  to  each 
hospital  of  two-thirds  of  the  difference 
the  first  year  and  of  one-third  the 
second  year,  this  will  cost  an  estimated 
$4  million  in  additional  payments  for 
cost  reporting  periods  beginning  in  FY 
1984,  and  $4  million  for  cost  reporting 
periods  beginning  in  FY  1985. 

For  fiscal  years  1984  and  1985, 
significantly  increasing  payments  for  a 
group  of  hospitals  results  in  reduced 
payment  to  other  hospitals  through  the 
budget  neutrality  mechanism.  These 
additional  pa>-ment8  affect  few  hospitals 
and  are  too  small  in  the  aggregate  to 
have  a  large  effect  on  the  budget 
neutrality  adjustment  factors.  As  we 
stated  in  the  proposed  rule,  increasing 
FT  1985  payments  by  $4  million  would 
result  in  a  decrease  in  the  average 
payment  to  other  hospitals  of  less  than 
50  cents. 

G.  Census  Division  Boundaries 

As  explained  above,  a  hospital  that  is 
located  in  an  MSA  or  NECMA  that 


crosses  census  division  boundaries  will 
be  deemed  to  bdong  to  the  census 
division  in  which  most  of  the  hospitals 
within  the  MSA  or  NECMA  are  located. 
Assuming  that  all  of  the  hospitals  in  the 
effected  MSAs  continue  to  participate  in 
the  Medicare  program,  and  that  no  new 
hospitals  emerge  in  those  areas,  we 
estimate  that  this  change  will  have  a 
significant  affect  on  only  23  of  the  146 
hospitals  in  the  14  MSAs  affected: 

•  11  hospitals  will  be  paid  at  a  higher 
Federal  regional  rate:  and 

•  12  hospitals  will  be  paid  at  a  lower 
adjusted  Federal  regional  rale.  fBy 
statute,  these  hospitals  will  be  held 
harmless  for  cost  reporting  periods 
beginning  in  FY  1984.) 

Of  the  146  hospitals  in  affected  MSAs, 
120  will  not  be  reclassified.  The 
remaining  three  hospitals  are  located  in 
States  that  have  waivers  and  are  thus 
excluded  from  the  prospective  payment 
system. 

We  project  that  the  11  hospitals 
reclassified  into  regions  that  have  higher 
regional  rates  will  receive  about  $135 
more  per  case  than  they  could  receive  if 
we  did  not  implement  this  change.  The 
12  hospitals  adversely  affected  will 
receive  about  $90  less  per  case. 

Nearly  all  of  the  affected  hospitals  are 
located  in  only  three  regions:  South 
Atlantic,  East  North  Central,  and  East 
South  Central.  The  larger  proportion  of 
the  decrease  in  payments  will  be 
experienced  by  hospitals  in  the  East 
North  Central  region.  Hospitals  located 
in  the  East  South  Central  region  will 
benefit  the  most. 

We  estimate  that  the  total  payment 
increase  for  benefited  hospitals  will 
amount  to  about  S3  million  in  the 
aggregate  for  cost  reporting  periods 
beginning  in  FY  1984,  and  S5  million  for 
cost  reporting  periods  beginning  in  FY 
1985.  The  corresponding  decrease  to 
adversely  affected  hospitals  will  amount 
to  about  $3  million  for  cost  reporting 
periods  beginning  in  FY  1985.  We  also 
estimate  that  our  decision  not  to  impose 
these  reductions  for  cost  reporting 
periods  beginning  FY  1984  will  result  in 
program  costs  of  about  $2  million.  The 
FY  1985  net  increase  of  about  S2  million, 
considering  payments  to  all  23  directly 
affected  hospitals  ($5  million -S3  million 
=  32  million)  will  result  in  a  negligible 
effect  on  other  hospitals  through  the 
budget  neutrality  mechanism,  reducing 
the  average  FY  1B85  per  case  payment 
by  less  than  50  cents. 

H.  Base  Year  Appeals 

We  do  not  expect  a  significant 
economic  impact  to  result  from  the 
clarification  of  the  provision  governing 
the  appeal  of  base  year  costs  on  which 
transition  period  prospective  payment 


rates  are  partially  based.  We  do  not 
view  this  clarification  as  a  change  of 
policy,  since  we  had  not  intended  to 
implement  the  regulation,  as  published 
on  January  3, 1984,  as  rigidly  as  some 
parties  seem  to  believe.  Further,  the 
impact  of  the  base  year  costs  involved 
diminishes  throughout  the  transition 
period.  Once  full  national  DRG-related 
payment  rates  are  implemented, 
revisions  or  new  findings  concerning 
base-year  costs  will  have  no  effect  on 
prospective  payment  rates. 

We  do  not  have  adequate  data  to 
estimate  how  many  hospitals  will  have 
their  base  period  costs  recalculated 
under  this  provision.  However,  we 
believe  the  aggregate  amounts  of 
additional  payments  resulting  from 
recalculations  will  not  be  substantial 
enough  to  affect  our  overall 
expectations  of  program  expenditures. 
This  change  has  no  effect  on  the  budget 
neutraJiy  adjustment  calculations. 

/.  Referral  Centers 

The  additional  criteria  permitting 
rural  hospitals  to  qualify  as  referral 
centers  and  be  paid  at  urban  rates  will 
result  in  a  significant  number  of  new 
referral  centers  being  recognized.  As 
explained  in  the  NPRM  we  do  not  have 
adequate  data  to  project  how  many 
hospitals  could  meet  each  of  the  criteria 
proposed.  However,  we  can  determine 
how  many  hospitals  had  enough 
discharges  and  met  the  case-mix  criteria 
based  on  the  1981  MEDPAR  data.  Based 
on  just  this  data,  in  the  NPRM  we 
projected  that  as  many  as  113  hospitals 
might  qualify  as  referral  centers  under 
the  proposed  criteria.  We  expect  that 
incorporating  regional  criteria  for  rural 
referral  centers,  as  discussed  above,  will 
permit  about  another  25  hospitals  to 
meet  the  case-mix  and  discharge 
criteria,  resulting  in  a  total  of  around  139 
hospitals  that  we  can  identify  as 
potential  rural  referral  centers. 

We  expect  that  nearly  all  of  the 
hospitals  that  are  able  to  meet  both  the 
discharge  and  case-mix  criteria,  will 
also  meet  one  or  more  of  the  other 
criteria.  In  addition,  some  rural  hospitals 
with  less  than  500  beds  may  qualify.as 
referral  centers  under  the  existing 
criteria  at  §  405.476(g)(l)(ii).  We  will  pay 
those  hospitals, at  the  urban  rate.  too. 
We  cannot  be  sure  how  many  hospitals 
may  qualify  under  §  405.476(g)(l)(ii), 
how  many  of  the  hospitals  that  meet  the 
discharge  and  case-mix  criteria  may  be 
denied  referral  center  status  under  the 
other  criteria,  or  how  many  of  the 
hospitals  not  represented  by  our  data 
base  may  qualify  for  rural  referral 
center  payment.  However,  these 
uncertainties  tend  to  balance  out. 
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Therefore,  considering  all  the  limitations 
of  currently  available  data,  we  do  not 
believe  the  total  number  of  potential 
rural  referral  centers  with  less  than  500 
beds  is  likely  to  differ  significantly  from 
the  projected  total  population  of  139 
potential  new  rural  rsferral  centers 
identified  solely  on  the  basis  of  1981 
discharge  and  case  mix. 

We  have  identified  some  potential 
new  rural  referral  centers  in  every 
region,  but  there  are  significant  regional 
differences  in  their  distribution.  As 
noted  in  the  NPRM,  more  than  half  of 
the  potential  referral  centers  identified 
are  in  only  three  regions:  East  North 
Central,  East  South  Central,  and  South 
Atlantic.  The  New  England  and  Middle 
Atlantic  regions  each  have  less  than 
seven  potential  referral  centers.  The 
regions  benefiting  most  from  the  new 
regional  criteria  are  the  East  South 
Central,  West  North  Central,  West 
South  Central,  and  Pacific  regions. 

Considering  the  difference  between 
urban  and  rural  rates,  the  increased 
aggregate  payments  to  these  hospitals 
will  be  substantial.  We  project  that  in 
FY  1985  these  hospitals  could  be  paid,  in 
the  aggregate,  about  $100  million  more 
than  they  would  be  paid  based  on  their 
rural  rates.  Due  te  the  budget  neutrahty 
mechanism,  the  estimated  increased 
payments  to  new  referral  centers  will 
»     result  in  reduced  payments  to  all  other 
hosptials.  We  estimate  that  the  average 
FY  1985  per  case  payment  to  other 
hospitals  will  be  reduced  by  about  $12 
as  a  result  of  this  change. 

/.  Payment  for  Inpatient  Renal  Dialysis 

As  discussed  above  in  response  to 
comments  we  have  decided  to  make 
additional  payments  for  maintenance 
_      dialysis  treatments  to  those  hospitals 
that  have  ESRD  patients  representing  10 
percent  or  more  of  (heir  total  Medicare 
discharges,  excluding  discharges  in  DRG 
302.  316.  and  317. 

Based  on  the  data  available  to  us.  we  " 
expect  approximately  8  to  12  hospitals 
will  qualify  for  these  extra  payments 
annually.  Each  of  these  hospitals  will  be 
paid  $335  for  each  week-equivalent  of 
ESRD  beneficiary  inpatient  stays.  We 
estimate  that  affected  hospitals  would 
be  paid  approximaielv  an  additional 
$1.4  million  for  ESRD  beneficiary 
discharges  occurring  in  FY  1985. 

K.  Payment  for  Services  of  Anesthetists 

As  required  by  section  2312  of  Pub.  L. 
98-369.  we  will  pay  for  the  costs  nf 
anesthetists'  services  on  a  pass-through 
basis.  Ideally,  we  would  be  able  to 
implement  this  in  a  manner  that  had  no 
net  effect  on  program  expenditures,  in 
that  we  would  adjust  the  prospective 
payment  rates  (both  Federal  and 


hospital-specific  portions)  to  take  into 
account  an  aggresate  amount  that  was 
exactly  equal  to  the  aggregate  cost- 
based  payments  that  we  would  make 
instead.  However,  it  must  be  realized 
that  a  prospective  estimate  of  such 
precision  is  impossible-  all  that  can  be 
done  is  jo  make  the  best  estimate 
possible  and  adopt  administrative 
measures  that  ensure  that  potential  over 
or  under  payments  are  as  small  as 
possible  We  believe  the  process 
described  in  section  III.B  of  this 
preamble  will  accomplish  this.  As  a 
result,  we  expect  any  effect  on  program 
costs  to  be  negligible. 

Nonetheless,  this  provision  wilJ  result 
in  substantial  redistribution  of 
payments,  since  we  estimate  the  costs  of 
anesthetists'  services  related  to 
inpatient  services  furnished  to  Medicare 
beneficiaries  will  be  about  SI6O  milhon 
for  hospital  accounting  years  beguimng 
in  FY  1935.  Through  the  Federal  rate 
calculation  methodology,  these  costs 
have  been  averaged  in  and  paid  to  all 
hospitals.  However,  hospitals  do  not  all 
incur  comparable  costs  for  such 
services;  in  some  hospitals  anesthesia  is 
induced  only  by  physicians,  and  in 
others  by  anesthetists  employed  by 
physicians.  As  a  result  of  averaging,  it 
could  be  argued  that  Federal  rates  result 
in  overpayment  to  those  hospitals  that 
do  not  incur  such  costs,  and 
underpajTnent  to  those  hospitals  that 
incur  high  costs  for  anesthetists" 
services.  By  paying  these  costs  as  a 
pass-through,  and  reducing  prospective 
payments  accordingly,  hospitals  that  do 
not  incur  these  costs  will  experience  a 
reduction  in  revenues,  and  hospitals  that 
do  will  experience  an  increase. 

L  Indirect  Medical  Education  Costs 

The  new  rules  governing  the  co'onting 
of  interns  and  residents  will  probably 
result  in  greater  numbers  of  them  being 
considered  in  computing  pa>TOent  for 
indirect  medical  education  costs  for  a 
substantial  number  of  hospitals.  This 
will  result  in  increased  payments  to 
those  hospitals. 

At  this  time,  we  have  no  way  of 
estimating  how  much  this  count  and  the 
related  payments  might  increase.  We 
expect  that  our  increase  *  audit  activity 
will  avoid  overcounting,  and  may  even 
result  in  reduced  payments  to  some 
hospitals.  We  do  not  expect  that  such 
potential  reductions  would  be  large 
enough  to  offset  all  the  increased 
payments. 

Based  on  the  audit  data  we 
accumulate,  we  will  reexamine  the 
teaching  adjustment  factor.  A 
substantial  increase  in  the  number  of 
interns  and  residents  recognized  would 
suggest  that  a  smaller  effect  on  indirect 


costs  would  be  attributable  to  each  one. 
This  in  turn  would  suggest  that  a  lower 
percentage  adjustment  factor  would  be 
more  accurate.  However,  we  do  not 
have  data  at  this  time  that  would 
suggest  such  a  reduction.  Theiefore,  we 
are  continuing  to  use  the  current  factor 
of  11.59  percent. 

Af  Adjustments  for  Area  Wage  Levels 

As  discussed  in  the  Addendum  to  thiis 
rule,  we  have  attempted  to  develop  a 
new  area  wage  index  based  on  our  own 
survey  of  hospital  wages,  instead  of  the 
cur-ent  wage  index  based  on  data 
collected  by  the  Bureau  of  Labor 
Statistics  (BLS)  of  the  Department  of 
Labor.  Under  the  Medicare  prospective 
payment  system,  the  area  wage  index 
hap  two  principal  functions: 

•  To  adjust  the  per  case  costs  of  each 
hospital  in  the  data  base  used  to 
compute  urban  and  rural  regional  and 
national  adjusted  average  standardized 
amounts  {Federal  rates)  in  order  to 
remove  the  effects  of  differing  area 
wages;  and 

•  In  computing  the  actual  payment  for 
an  inpatient  hospital  case,  to  adjust  the 
lat  or  portion  of  the  Federal  rate. 

Llsing  a  different  area  wage  index 
would  not  affect  aggregate  payments 
under  the  prospective  paym.ent  system. 
However,  it  would  result  m  a  different 
distribution  of  payments  among 
hospitals.  This  redistribution  would  be 
the  result  not  only  of  increases  and 
decreases  of  the  index  values  for 
particular  urban  or  rural  areas,  but, 
during  the  transition  penod.  of  the 
necessary  restandardization  of  Federal 
regional  rates  for  all  regions. 

Many  commenters  particularly  those 
from  rural  areas,  hoped  that  a  new  area 
wage  index  would  correct  perceived 
inequities  resulting  from  the  current 
wage  index.  We  grant  that  our  analysis 
to  date  suggests  that  use  of  the  new 
wage  data  would  affect  the  wage  index 
\  alues  for  a  number  of  areas.  However, 
as  must  be  expected  in  any  revision  of 
an  index  such  as  this,  not  all  the 
changes  would  benefit  the  affected 
hospitals — it  appears  'ikely  that  the  new 
data  would  result  in  reductions  for 
several  areas,  which  would 
correspondingly  reduce  payments  to 
hospitals  in  those  areas.  We  expect  that, 
if  we  were  to  implement  a  new  wage 
index  l;ased  ori  the  wage  surv  ey  data 
we  arcjmulated  this  year,  a  significant 
redistnbuti..,n  of  payments  might  result. 
Before  imposing  such  a  redistribution, 
we  must  take  steps  to  ensure  that  any 
revised  wage  index  values  are  based  on 
survey  data  that  are  reasonably 
com.plfcte  and  that  have  been  verified  for 
accuracy. 
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Our  decision  not  to  change  the  index 
at  this  time  should  not  be  considered  to 
have  an  impact  equivalent  to  changing 
the  index,  since  section  2316  of  Pub.  L. 
98-369  requires  that  we  make  a  new 
index  effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1983. 
Thus,  the  impact  would  result  from  the 
delay  in  the  redistribution,  and,  though 
not  inconsequential,  we  do  not  expect 
the  adverse  consequences  of  this  delay 
to  exceed  the  problems  likely  to  result 
from  premature  implementation  of  an 
inaccurate  index.  See  the  Addendum  for 
a  further  discussion  of  these  issues. 

N.  Updated  Payment  Rates 

One  of  the  primary  functions  of  this 
document  is  to  publish  updated 
prospective  payment  rates  in 
accordance  with  statutory  and 
regulatory  requirements  (section  1886(d) 
of  the  Act  and  §  405.470(e)  of  the 
regulations).  Accordingly,  the 
Addendum  to  this  document,  which  is 
printed  after  the  text  of  the  regulations, 
sets  forth  tables  of  new  Federal  national 
and  regional  rates,  new  DRG  relative 
weights  and  outlier  thresholds,  and  new 
factors  for  calculating  hospital-specific 
rates.  In  accordance  with  section 
1886(d)(1)(D)  of  the  Act,  the  Federal  rate 
for  FY  1985  will  be  a  blend  set  at  75 
percent  of  the  Federal  regional  rate  plus 
25  percent  of  the  Federal  national  rate. 
This  blend  will  take  effect  for  all 
Federal  rates  for  all  discharges 
occurring  on  or  after  October  1,  1984. 
Further,  as  each  hospital  begins  its 
second  year  under  prospective  payment, 
with  its  cost  reporting  period  beginning 
on  or  after  October  1, 1984,  the  relative 
proportions  of  hospital-specific  ancf 
Federal  portions  will  change  from  75 
and  25  percent,  respectively,  to  50 
percent  hosptial-specific  and  50  percent 
Federal. 

For  FY  1985,  section  18fi6(e)(l)  of  the 
.^ct  requires  that  Federal  and  hospital- 
specific  payment  rates  continue  to  be 
adjusted  for  budget  neutrality.  (See  the 
technical  explanation  of  the  budget 
neutrality  adjustment  methodology  in 
section  V.  of  the  Addendum.)  As  a 
result,  aggregate  FY  1985  prospective 
payments  for  inpatient  hospital  services 
are  projected  to  be  the  same  as  they 
would  have  been  for  those  services  in 
FY  1985  had  the  Medicare  payment 
syste.Ti  in  effect  at  the  time  of  enactment 
of  the  prospective  payment  legislation 
continued  in  effect.  It  should  be 
emphasized  that  we  have  no  discretion 
in  this  matter— the  FY  1985  payment 
rates  n'ust  be  made  budget  neutral  to 
what  would  have  been  paid  under  prior 
law. 

In  the  absence  of  the  budget  neutrality 
requirement,  the  FY  1985  payment  rates 


would  increase  over  the  FY  1984  rates  in 
accordance  with  sections  1886(b)(3)(B) 
(as  amended  by  section  2310  of  Pub.  L. 
98-369)  and  1886(d)(3)(A)  of  the  Act.  by 
the  percentage  increase  in  the  hospital 
market  basket  index  (an  input  price 
index)  plus  0.25  percentage  point.  For  FY 
1985,  we  estimate  that  increase  would 
be  about  6.62  percent.  However,  as  a 
result  of  the  budget  neutrality  and  other 
adjustments,  the  proposed  Federal 
payment  rates  as  published  will 
increase  by  5.2  percent.  The  hospital- 
specific  payment  rates  will  increase 
from  6.62  to  7.14  percent,  before 
application  of  the  budget  neutrality 
adjustment  factor,  depending  on  the 
starting  date  of  the  hospital's  cost 
reporting  period.  The  budget  neutrality 
adjusted  rates  will  increase  from  5.88 
percent  to  6.40  percent. 

The  main  factors  that  contribute  to  the 
reduction  of  the  rate  of  increase  below 
6.G2  percent  are: 

•  Incorporation  into  the  estimate  of 
payments  under  prior  law.  on  which  the 
budget  neutrality  adjustment  is  based, 
of: 

— The  statutory  reduction  of  the  case- 
mix  adjusted  limits  (from  115  percent  to 
110  percent  of  the  mean  per  care  costs 
for  each  group  of  hospitals)  that  would 
have  applied  under  section  1886(a)  of 
the  Act:  and 

— The  ending  of  payment  for  25 
percent  of  costs  in  excess  of  a  hospital's 
rate  of  increase  limit  (target  amount) 
under  section  1886(b)  of  the  Act; 

•  The  disparity  resulting  from  the 
difference  between  the  months  when 
lower  and  higher  cost  hospitals  tend  to 
enter  the  prospective  payment  system 
during  FY  1984.  More  of  the  hospitals 
that  have  higher  costs,  due  to  higher 
wage  index  values  and  higher  indirect 
teaching  adjustments,  have  cost 
reporting  periods  beginning  late  in  the 
Federal  fiscal  year.  As  a  result,  these 
hospitals  had  little  effect  on  the 
estimated  FY  1984  average  payment 
levels  used  in  the  budget  neutrality 
adjustment  methodology.  However,  all 
of  these  hospitals  will  be  paid  based  on 
the  new  Federal  rates  for  all  months  of 
FY  1985.  Reflection  of  this  situation  in 
the  budget  neutrality  calculations  for  FY 
1985,  which  eliminates  the  disparity, 
results  in  some  reduction  of  the 
published  FY  1985  rates:  and 

•  Finally,  increases  in  payments  to 
certain  hospitals  as  discussed  elsewhere 
in  this  analysis,  which  must  be  offset  by 
decreases  in  the  Federal  and  hospital- 
specific  payment  rates  due  to  the 
statutory  requirement  of  budget 
neutrality 

However,  in  addition,  to  the  factors 
that  would  decrease  the  rates,  we 


expect  other  factors  to  result  in  rate 
increases.  Specifically,  the  change  in 
outlier  policy  and  the  adjustment  to 
reflect  the  most  recent  data  on  the  level 
of  transfer  payments  under  the 
prospective  payment  system  both 
produce  increases  in  the  adjusted 
Federal  rates.  (See  the  Addendum  for 
discussion  of  both  of  these  subjects.) 

The  following  example  serves  to 
illustrate  in  dollar  terms  the  impact  of 
these  factors  on  the  increase  in  the 
Federal  rates  published  in  the 
Addendum  to  this  rule.  The  New 
England  region's  urban  rate  is  $2967  in 
FY  1984  (adding  labor  and  non-labor 
components).  This  rate,  increased  by 
6.62  percent,  would  be  $3163  for  FY  1985. 
before  adjustment  for  budget  neutrality. 
However,  the  FY  1985  urban  Federal 
regional  rate  for  New  England  is  $3122, 
or  $41  less  than  the  rate  would  have 
been  if  we  had  simply  increased  the  FY 
1984  rate  by  6.62  percent.  The  example 
below  indicates  how  the  requirement  for 
budget  neutrality  accounts  for  the  41 
dollar  difference.  (See  Section  V  of  the 
Addendum,  Technical  Explanation  of 
Budget  Neutrality  Adjustment 
Methodology,  for  more  details  ] 

Example 


FY  1984  Rate  New  England  urtMn $2,967 

Increase  by  6  6^  percent  +196 

Additional  year  oi  'ate  of  increase  limTts  and 
elimination  o'  ?5S   allowance  for  costs  in 

excess  of  Imds -  30 

Reduce  case-mix  limits  from  115%  to  110% 

of  rT>ean _i3 

Ptiase-in  dispamy    „. _.„..._....  _12 

Effect  of  regulatory  changes^ -31 

Adjust  tor  transfers  ^nder  prospective  pay- 
ment.                    '  +15 
Adjust  foe  ctiange  m  outlier  policy +30 

FY  1985  Rate  New  England  urtian  „ 3,122 


We  expect  that  the  actual  average 
payment  per  case  during  FY  1985  will 
increase  by  more  than  the  published 
Federal  payment  rates  as  a  result  of  the 
following. 

•  Hospitals  with  higher  wage  index 
values  entered  the  prospective  payment 
system  later,  on  average,  than  hospitals 
with  lower  wage  index  values.  Thus, 
average  payments  to  hospitals  in  FY 
1985  will  be  higher  than  in  FY  1984 
because  a  higher  proportion  of 
admissions  in  FY  1985  will  be 
associated  with  hospitals  with  a  higher 
wage  index. 

•  Hospitals  with  higher  payments  for 
the  indirect  costs  of  medical  education 
entered  the  prospective  payment  system 
later,  an  average,  than  hospitals  with 
lower  payments  for  those  costs. 
Therefore,  average  payments  to 
hospitals  in  FY  1985  will  be  higher  than 
in  FY  1984  because  a  higher  proportion 
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of  admissions  in  FY  1985  will  be 
associated  with  hospitals  with  higher 
payments  related  to  indirect  medical 
education  cost. 

•  Hospitals  with  reporting  periods 
starting  later  in  FY  1984  are  expected  to 
have  higher  base  year  costs  and 
hospital-specific  rates  because  of  the 
continuing  increases  in  costs.  This  will 
further  increase  FY  1985  average 
prospective  payments  over  FY  1984 
average  prospective  payments. 

•  Several  provisions  allow  for 
increased  payments  to  some  hospitals 
for  FY  1985.  These  provisions  include 
new  criteria  for  rural  referral  centers, 
extra  payments  to  certain  hospitals  that 
are  in  counties  redesignated  from  urban 
to  rural  by  EOMB,  and  relief  for 
hospitals  in  MSAs  that  overlap  more 
than  one  region. 

In  sum,  considering  all  the  factors 
affecting  the  level  of  payments,  we 
expect  Medicare  paj^nents  to  hospitals 
to  increase  by  more  than  nine  percent  in 
FY  1985. 

Comment — We  received  numerous 
comments  concerning  the  inadequacy  of 
prospective  rate  increases.  Commenters 
stated  that  the  5.6  percent  increase  in 
the  rates,  when  offset  by  the  across  the 
board  reduction  in  the  DRG  weights  and 
the  0.75  percent  reduction  in  the 
technology  adjustment  (to  market 
basket  plus  one-quarter  of  a  percentage 
point,  as  mandated  by  section  2310  of 
Pub.  L.  98-369),  results  in  only  a  nominal 
overall  rale  increase  that  violates  the 
Department's  commitment  to  increase 
the  payment  rates  to  reflect  market 
basket  increases.  Virtually  all 
commenters  strongly  objected  to  the  2.4 
percent  reduction  in  the  DRG  weights. 
Some  stated  that  this  is  an  arbitrary' 
adjustment  which  violates 
Congressional  intent  as  indicated  m  the 
Conference  Committee  Report 
accompanying  Pub.  L.  98-369.  In  this 
report,  the  conferees  stressed  that  the 
appropriateness  of  the  new  payment 
levels  would  be  vital  to  the  success  of 
the  program. 

Many  commenters  also  stated  that  the 
nature  of  the  adjustment  to  llie  weights 
was  inappropriate  since  it  reflects 
changes  in  case-mix  indexes  for  any  and 
all  reasons.  These  commenters  believe 
that  hospitals  should  not  be  penalized 
for  responding  appropriately  to 
incentives  created  by  the  prospective 
payment  system.  Most  commenters 
urged  that  the  reduction  in  the  DRG 
weights  be  eliminated  and  that  the  5.6 
percent  increase  in  the  rates  be 
maintained. 

Response— We  stress  that  the  FY  1985 
reduction  of  the  rate  of  inflation  ' 

permitted  under  the  prospective 
payment  system,  as  well  as  of  the  target 


rate  percentages  for  those  hospitals 
excluded  from  the  prospective  payment 
system  and  subject  to  the  rate-of- 
increase  limits  as  specified  in  S  405.463, 
is  mandated  bv  section  2310  of  the  [Pub. 
L.  9&-369).  Under  the  law,  the 
percentage  change  in  the  rates  cannot 
exceed  the  market  basket  plus  one- 
quarter  of  one  percentage  point  (rather 
than,  as  under  prior  law,  market  basket 
plus  one  percentage  point).  However,  it 
is  important  to  note  that  the  ultimate 
level  of  the  prospective  payment  rates 
for  FY  1985  is  dictated  by  the  budget 
neutrality  requirement  of  section 
1886(e)(l )  of  the  Act  which  is  not  altered 
by  Pub.  L.  9&-369. 

By  the  same  token,  making  no 
reduction  in  the  DRG  weights  would 
require  a  decrease  in  the  budget 
neutrality  factor.  In  establishing  the 
payment  levels  for  FY  1985  we  are 
required  by  law  to  maintain  tr'al 
prospective  payments  at  the  same  level 
that  would  have  been  paid  under  the 
law  in  effect  prior  to  the  enactment  of 
the  prospective  payment  system.  The 
TEFRA  legislation  (Pub.  L."97-248) 
enacted  a  new  section  1886(a)  of  the 
Act,  which  established  a  system  of 
limits  on  inpatient  operating  costs  per 
case  and  target  percentage  increases 
designed  to  restrain  increases  in  overall 
payments  for  inpatient  hospital  services 
in  FY  1983  through  FY  1985.  Allowable 
costs  per  case  were  limited  to  no  more 
than  120  percent  of  the  average  for 
similar  hospitals  in  FY  1983.  lowered  to 
115  percent  in  FY  1984  and  110  percent 
in  FY  1985.  That  legislation  also  enacted 
a  new  section  1886(b)  of  the  Act.  which 
established  separate  rate-of-increase 
limits,  expressed  as  hospital-specific 
target  amounts,  with  bonuses  for 
hospitals  with  costs  less  than  their 
target  amounts  and  penalties  for 
hospitals  whose  costs  exceeded  their 
target  amounts.  For  FY  1984,  hospitals 
with  costs  in  excess  of  their  target 
amounts  were  reimbursed  25  percent  of 
the  excess.  This  25  percent  payment  was 
eliminated  for  FY  1985.  This  change, 
when  combined  with  the  reduction  in 
allowable  total  costs  per  case, 
substantially  restrained  increases  in 
projected  total  expenditures  under  the 
TEFRA  rules  in  FY  1985.  It  was  therefore 
necessary  to  reduce  the  rates  in  order  to 
remain  within  the  TEFRA  limits  and 
achieve  budget  neutrality. 

Budget  neutrality  considerations  also 
mandate  that  all  factors  which  will 
affect  the  level  of  total  DRG  payments 
be  considered  in  establishing  the 
prospective  payment  rates.  Therefore,  it 
was  necessary  to  consider  increases  in 
case-mix  indexes  because  of  their  direct 
impact  on  the  amounts  paid  for  each 
case.  During  the  early  stages  of  the 


prospective  payment  system,  changes  in 
hospital  behavior  are  a  natural 
outgrowth  of  adaptation  to  the  new 
system.  While  we  anticipated  these 
behavior  changes  at  the  time  the  DRG 
system  was  developed,  we  were  unable 
to  accurately  assess  their  impact  until 
we  had  actual  experience  under  the 
program.  Based  on  billing  experience 
thus  far  under  the  prospective  payment 
system,  we  determined  that  the 
aggregate  increase  in  hospital  case-mix 
has  exceeded  our  initial  estimate  of  3.38 
percent.  This  additional  increase  in 
case-mix  indexes  will  result  in  actual 
payments  under  the  prospective 
payment  system  that  are  higher  than 
predicted  from  the  1981  MEDPAR  data 
and  our  initial  study  of  PSRO  data, 
which  only  reflected  changes  occurring 
from  improvement  in  the  overall 
reporting  of  patient  data.  Therefore,  in 
order  to  ensure  budget  neutrality,  we 
must  consider  changes  in  case-mix 
indexes  resulting  not  only  from 
improved  medical  recordkeeping,  but 
also  from  other  changes  in  hospital 
behavior,  since  more  cases  are  falling 
within  the  higher  weighted  DRGs. 

As  explained  in  the  proposed  notice, 
we  elected  to  adjust  for  the  additional 
increase  in  case-mix  indexes  through  an 
overall  reduction  in  the  DRG  relative 
weights.  We  believe  this  approach  is 
more  desirable  than  applying  the 
adjustment  through  the  budget  neutrality 
factor,  which  would  result  in  an  actual 
decrease  in  the  hospital -specific  rates 
from  the  prior  year.  By  reducing  the 
DRG  weights  and  the  resulting  payment 
amounts  at  the  beginning  of  the  Federal 
fiscal  year,  rather  than  with  each 
hospital  cost  reporting  year,  hospitals 
with  cost  reporting  periods  beginning 
earlier  in  the  Federal  fiscal  year  would 
not  have  to  subsidize  those  hospitals 
with  cost  reporting  periods  beginning 
later  in  the  Federal  fiscal  year.  We 
believe  adjusting  the  DRG  weights  in  the 
manner  we  have  is  more  equitable  and 
will  benefit  hospitals  by  maintaining  a 
more  even  cash  flow. 

Since  we  are  bound  by  the 
requirement  in  the  law  to  maintain 
budget  neutrality,  we  are  not  in  a 
position  to  eliminate  the  overall 
reduction  in  the  DRG  weights  without 
reducing  the  budget  neutrahty 
adjustment  factor.  Within  the 
constraints  of  the  budget  neutrality 
requirements  and  methodologj',  we 
stress  again  that  if  the  adjustments  for 
increased  case-mix  indexes  is  not 
achieved  through  reduction  of  the 
weights,  then  it  must  be  accomplished 
through  the  budget  neutrality  adjustment 
factor.  While  an  adjustment  for  changes 
in  case  mix  may  be  one  which  would  be 
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made  in  any  event,  the  legal  requirement 
for  budget  neutrality  makes  the 
adjustment  imperative  for  FY  1985.  Not 
to  make  the  adjustment  is  not  an  option 
available  to  us  under  current  law.  The 
only  choice  given  to  us  was  to  make  the 
adjustment  to  the  weights  or  the  rates. 
Given  the  consequences  of  adjusting  the 
rates,  particularly  the  hospital-specific 
portion,  we  opted  for  a  reduction  in  the 
DRG  weights  as  a  more  equitable  way 
to  achieve  the  same  result. 

Comment — A  commenter  suggested 
that  hospitals  that  enter  the  prospective 
payment  system  later  will  not  be  paid 
more  than  hospitals  that  entered  it 
earlier. 

Response — We  analyzed  the 
distribution  of  hospitals  as  they  enter 
the  prospective  payment  system,  and 
found  that  hospitals  that  are 
concentrated  in  areas  with  higher  wage 
inde.x  values,  and  in  the  regions  with 
higher  Federal  regional  rates,  enter  the 
system  later.  Further,  these  same 
hospitals  have  higher  average  indirect 
teaching  payments.  Therefore,  hospitals 
that  enter  the  prospective  payment 
system  later  will  have  higher  average 
reimbursement. 

O.  Excluded  Hospitals  and  Units 

Section  II.A.3.  of  the  Addendum  to 
this  final  rule  sets  forth  the  estimated 
values  of  the  market  basket  plus  0.25 
percentage  point  for  calendar  years  1984 
through  1986.  In  addition  to  being  used 
for  updating  the  average  standardized 
amounts  on  which  Federal  payment 
rates  under  the  prospective  payment 
system  are  based,  these  values  will  be 
used  to  determine  the  target  amounts  for 
those  hospitals  that  are  excluded  from 
the  prospective  payinent  system  but 
subject  to  the  rate-of-increase  limits 
required  by  section  1886(b]  of  the  Act. 

Section  2310  of  Pub.  L.  98-369 
amended  section  1886(b)(3)(B)  of  the  Act 
to  specify  that  the  annual  target  amount 
for  each  hospital  and  unit  subject  to  the 
rate  of  increase  limit  be  updated 
annually  using  a  target  rate  percentage 
equal  to  the  market  plus  one-quarter  of 
one  percentage  point,  rather  than  the 
market  basket  plus  one  percentage 
point.  This  will  apply  to  cost  reporting 
periods  beginning  on  or  after  October  1. 
1984.  For  the  affected  cost  reporting 
periods,  a  hospital  or  unit  that  has  per 
case  costs  in  excess  of  its  target  amount 
(a  hospital-specific  ceiling  on 
reimbursable  inpatient  operating  costs 
per  case)  will  not  be  paid  any  of  the 
costs  in  excess  of  its  target  amount. 
However,  a  hospital  or  unit  that  has  per 
case  costs  less  than  its  target  amount 
will  be  paid  its  allowable  inpatient 
operating  cost  per  case  plus  the  lower  of 
50  percent  of  the  difference  between  the 


hospital's  or  unit's  per  case  costs  and 
the  target  amount  or  5  percent  of  the 
target  amount.  As  a  result,  this  change 
in  setting  the  target  amount  will  affect 
each  hospital  or  unit  in  one  of  three 
ways. 

•  If  a  hospital's  costs  would  have 
exceeded  its  target  amount  using  a 
market-basket-plus-one  percentage- 
point  target  rate  percentage,  it  will 
exceed  its  new  target  amount  fcy  an 
even  greater  amount,  and  will  have  its 
Medicare  reimbursement  reduced 
accordingly. 

•  If  a  hospital's  costs  are  lower  than 
its  target  amount  as  calculated  using  the 
new  target  rate  pecentage.  it  will  receive 
additional  payments,  as  described 
above,  but  these  payments  will  be  lower 
than  could  have  been  paid  had  the 
target  rate  percentage  been  set  at 
market  basket  plus  one  percentage 
point.  This  difference  represents  a  cost 
to  hospitals  and  units  affected  this  way. 

•  Finally,  some  hospital's  and  units" 
will  have  per  case  costs  greater  than  its 
target  amount  as  calculated  using  the 
market-basket-plus-one-quarter  target 
rate  percentage,  but  less  than  the  target 
amount  that  would  have  resulted  using 
the  old  target  rate  percentage  formula. 
The  total  cost  of  this  change  to  these 
hospitals  and  units  equal  the  costs 
disallowed  using  the  new  target  amount 
plus  the  amount  of  additional  payments 
that  would  have  been  received  under 
the  old  target  amount. 

P.  Summary 

E.0. 12291  requires  us  to  assess  the 
benefits,  costs,  and  net  benefits  of  all 
rules,  major  or  otherwise,  and  to  discuss 
those  costs  and  benefits  in  impact 
analyses  for  major  rules  to  show  that 
the  potential  benefits  outweigh  the  cost 
to  society. 

In  the  aggregate,  the  net  effect  these 
changes  would  have  on  the  overall  level 
of  total  payments  could  be  considered 
negligible.  To  the  extent  that  any 
aggregate  change  results  at  all,  it  will  be 
the  result  of  our  inability  to  reflect  all 
these  changes  explicitly  and  accurately 
in  the  budget  neutrality  adjustment 
methodology.  Five  of  the  major 
provisions  of  this  rule  (outlier  payments 
to  transferring  hospitals,  director  of 
rehabilitation  units  expansion  of 
rehabilitation  units,  physician 
attestation,  and  base  year  appeals)  are 
not  reflected  in  that  methodology. 
However,  as  discussed  above  in  relation 
to  each  provision,  although  we  expect 
the  economic  impacts  of  these 
provisions  to  be  negligible  in  the 
aggregate,  each  of  them  has  significant 
benefits. 

For  the  most  part,  the  costs  and 
disadvantages  that  could  result  from 


these  changes  will  take  the  form  of 
reductions  of  payment  rates  through 
budget  neutrality  adjustment.  However, 
as  discussed  above,  the  decrease  in  the 
budget  neutrality  factors  largely  results 
from  considerations  outside  the  scope  of 
these  provisions  and,  under  budget 
neutrality,  quantifiable  benefits  in  the 
form  of  payment  increases  for  some 
must  be  offset  by  payment  decreases  for 
others. 

The  primary  benefit  resulting  from 
these  regulations  is  the  maintenance 
and  effective  management  of  the 
prospective  payment  system  itself.  The 
incentives  of  this  system  are  expected  to 
produce  substantial  benefits  in  the  form 
of  economy  and  efficiency  of  operation 
of  participating  hospitals,  and  as 
improvements  in  trends  of  the  health 
care  marketplace  as  a  whole.  As  noted 
earlier,  the  objective  of  these  provisions 
is  to  fine  tune  the  prospective  payment 
system.  Compared  to  the  magnitude  and 
impact  of  the  system  as  a  whole,  the 
effects  of  these  changes  will  be 
relatively  small. 

We  believe  that,  from  this  perspective, 
the  higher  payment  rates  afforded  to 
those  hospitals  directly  and  quantifiably 
advantaged  by  these  rule  changes,  as 
well  as  the  nonquantifiable  benefits 
afforded  to  rehabilitation  units  and 
hospitals  with  affected  transfer  outlier 
cases  and  base  year  appeals,  more  than 
offset  the  costs  resulting  from  those 
provisions.  For  the  above  reasons,  we 
believe  that  this  document  meets  the 
objectives  of  E.0. 12291  and  the 
Regulatory  Flexibility  Act. 

VII.  Other  Required  Information 

A.  Effective  Dates 

Generally,  the  changes  to  the 
regulations  implemented  by  this  final 
rule  are  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1984.  However,  certain  other  effective 
dates  are  involved. 

The  change  in  §  405.452  (HHA  cost 
apportionment  method),  which  corrects 
an  erroneous  deletion  from  the 
September  1, 1983  interim  final  rule,  is 
effective  October  1, 1983. 

As  a  result  of  the  enactment  of  Pub.  L. 
98-369,  two  regulatory  changes. 
§  405.473  (Census  division  boundaries) 
and  §  405.476  (Hospitals  in  areas 
redesignated  as  rural),  are  effective  with 
cost  reporting  periods  beginning  on  or 
after  October  1. 1983.  However,  those   , 
hospitals  that  would  receive  a  lower 
Federal  rate  as  a  result  of  the  changes  in 
§  405.473  will  not  receive  that  rate  until 
their  cost  reporting  periods  that  begin  on 
or  afier  October  1, 1984. 


Federal  Register  /  Vol.  49.  No^l  /  Friday.  August  31.  1984  /  Rules  and  Regulations  34757 


The  following  regulatory  amendments 
are  effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1984: 

§  405.471  Rehabililation  facility  direction 
and  expansion. 

I  405.476    Rural  referral  center  critena. 

§  405.477  Indirect  medical  education  and 
CRNA  services. 

The  changes  in  §405.472  that  relate  to 
physician  attestation  requirements  are 
effective  October  1,  1984.  Despite  this 
effective  date,  for  a  reasonable  time 
hospitals  may  continue  to  use  the 
language  and  positioning  of  the 
certification  and  penalty  statements 
prescribed  in  the  January  3,  1984  final 
rule.  However,  we  fully  expect  that 
hospitals  will  expeditiously  implement 
the  new  requirements. 

The  changes  to  §405.474  (Base  year 
appeals]  are  effective  on  October!, 
1984.  In  addition,  the  changes  in  the 
payment  of  cost  outliers  to  transferring 
hospitals  (§405.470).  and  the  provisions 
for  additional  payments  to  a  hospital 
that  has  ten  percent  or  more  ESRD 
patient  discharges  (§405.476).  are 
effective  with  discharges  occurring  on  or 
after  October  1, 1984. 

B.  Waiver  of  30-day  Delay  of  Certain 
Effective  Dates 

Generally,  we  provide  a  30-day  delay 
in  the  effective  date  of  a  substantive 
rule.  As  stated  above,  most  of  the 
changes  to  the  regulations  in  this  final 
rule  have  effective  dates  that  apply  to 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1. 1984.  However, 
certain  changes  have  other  effective 
dates  for  which  we  are  waiving  the 
customary  delay. 

There  are  two  provisions  that  are 
effective'with  cost  reporting  periods 
beginning  on  or  after  October  1. 1983. 
The  effective  date  for  these  regulations 
changes  (that  is,  the  MSA/NECNIA 
redesignation  in  §405.473  and  census 
boundary  divisions  in  §405.476)  are 
mandated  by  section  2311  of  Pub.  L.  98- 
369.  which  was  enacted  on  July  18,  1984. 
To  comply  with  this  statutory  mandate. 
and  to  inform  the  public  generally  and 
affected  hospitals  in  particular  about 
these  changes,  we  have  included  these 
provisions  in  this  final  rule.  We  also 
note  that  the  NPRM  contained  proposed 
changes  concerning  these  matters,  and 
we  have  responded  to  those  comments 
in  this  final  rule.  Therefore,  we  believe 
that  a  delay  in  the  effective  date  is 
unnecessary  and  contrary  to  the  public 
interest,  and  we  find  good  cause  to 
waive  the  requirement. 

As  discussed  above,  we  are  also 
restoring  material  unchanged  to 
§  405.452  (concerning  HHAs);  which  was 
erroneously  deleted  in  the  September  1, 


1983  interim  final  rule.  The  effective 
date  is  October  1, 1983.  Because  this  is  a 
technical  amendment  to  correct  an  error. 
we  find  that  a  delay  in  the  effective  date 
is  unnecessary.  Therefore,  we  find  good 
cause  to  waive  a  delay  in  th«  effective 
date  here  also. 

C.  Waiver  of  Proposed  Rulemaking 

The  APA  (5  U.S.C,  553)  requires  us  to 
publish  a  notice  of  proposed  rulemaking 
in  the  Federal  Register  for  substantive 
rules  and  to  afford  a  period  for  public 
comment.  The  notice  generally  is  to 
include  a  description  of  the  subjects  and 
issues  involved.  However,  this 
requirement  does  not  apply  if  an  agency 
finds  good  cause  that  such  a  notice-and- 
comment  procedure  is  impractical, 
unnecessary  or  contrary'  to  the  public 
interest.  In  this  case,  the  agency  must 
incorporate  an  explanation  of  its  finding 
in  the  rule  to  be  issued. 

We  issued  an  NPRM  on  Julv  3, 1984 
(49  FR  27422)  and  provided  a  period  for 
public  comment  on  most  of  the 
regulatory  amendments  contained  in 
this  final  rule.  Only  the  changes 
concerning  regional  criteria  for  referral 
centers  (§  405.476(g)).  payments  for 
anesthesia  services  (§  405.477(c)),  and 
payments  for  indirect  medical  education 
costs  were  not  described  in  the  NPRM. 
These  regulatory  amendments 
implement  sections  2307(b),  2311(a)  and 
2312  of  Pub.  L.  98-369  respectively.  The 
statute  which  was  enacted  on  July  18, 
1984.  provided  that  these  provisions  are 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1.  1984.  It 
is  clear,  therefore,  that  undergoing  a 
proposed  rulemaking  process  with 
respect  to  these  provisions  was 
impractical  and,  in  terms  of  notifying 
affected  parties  of  the  implementing 
regulations  before  the  statutory-  effective 
date  was  not  in  the  public  interest.  In 
addition,  beneficiaries  are  not  adversely 
affected  by  the  three  provisions,  and. 
since  each  of  these  provisions  will  result 
in  additional  payments  to  certain 
hospitals,  we  believe  the  hospital 
industry,  on  balance,  will  experience 
greater  benefit  than  disadvantage. 
Therefore,  we  find  good  cause  to  waive 
proposed  rulemaking  for  these 
regulatory  provisions. 

D.  Paperwork  Reduction  Act 

Section  405.477(d)(2)(v)(B)  requires 
hospitals  to  report  on  the  hours  worked 
by  interns  and  residents.  This  reporting 
requirement  is  subject  to  EOMB 
approval  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  and  following).  We  are 
seeking  approval  of  this  information 
collection  requirement,  and  we  will 
publish  the  EOMB  control  number  in  the 


Federal  Register  when  the  requirements 
are  approved. 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure,  Certification  of  compliance. 
Clinics,  Cost-based  reimbursement. 
Contracts  (Agreements),  End-Stage 
Renal  Disease  (ESRD),  Health  care, 
Health  facilities,  Health  maintenance 
organizations  (HMOs),  Health 
professions.  Health  suppliers.  Home 
health  agencies,  Hospitals,  Inpatients, 
Kidney  diseases.  Laboratories, 
Medicare,  Nursing  homes.  Onsite 
surveys.  Outpatient  providers, 
Reasonable  charges,  Reporting 
requirements,  Rural  areas.  Prospective 
Payment  System,  X-rays. 

42  CFR  Pari  405  is  amended  as  set 
forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  D — Principles  of 
Reimbursement  for  Providers. 
Outpatient  Maintenance  Dialysis,  and 
Services  by  Hospital-Based  Physicians 

A.  Subpart  D  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Subpart  D 
reads  as  follows: 

AUTMORmr:  Sees.  1102.  ■1814(b),  1815. 
1833(8),  1861(v),  1871.  1881,  1886,  and  1887  of 
the  Social  Security  Act  as  amended  (42  U.S.C. 
1302,  1395ffb),  1395g,  13951(a).  1395x(v), 
139.Shh,  1395rr,  1395ww.  and  1395xx). 

2.  The  table  of  contents  for  Subpart  D 
is  amended  by  revising  the  tide  of 

§  405.476  to  read  as  follows: 

Sec. 

*  •  •  •  • 

§  405.476    Special  treatment  for  certain 
facilities  under  the  prospccUve  pajmenf 
system. 

»         •         *         •         « 

3.  Section  405.452  is  amended  by 
revising  the  section  title  and  adding  a 
new  paragraph  (a)(3)  to  read  as  follows; 

§  405.452    Detennlnatton  of  cost  of 
services  to  tMneflciarles. 

(a)  Principle.  *  *  * 

(3)  Cost  per  visit  by  type-of-service 
method — Home  health  agencies.  For 
cost  reporting  periods  beginning  on  or 
after  October  1, 1980,  all  home  health 
agencies  must  use  the  cost  per  visit  by 
type-of-service  method  of  apportioning 
costs  between  Medicare  and  non- 
Medicare  beneficiaries.  Under  this 
method,  the  total  allowable  cost  of  all 
visits  for  each  type  of  service  is  divided 
by  the  total  number  of  visits  for  that 
type  of  service.  Next,  for  each  type  of 
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service,  the  number  of  Medicare  covered 
visits  is  multiplied  by  the  average  cost 
per  visit  just  computed.  This  represents 
the  cost  Medicare  will  recognize  as  the 
cost  for  that  service,  subject  to  cost 
li.-nits  published  bv  HCFA  (see 
§  405  460). 

4,  In  §  405.470,  paragraphs  (a)(1)  and 
(i)|(4)  are  revised;  the  introductory 
language  of  paragraph  (h)f5)  is  reprinted 
unchanged:  paragraph  (b)(5)(iv)  is 
revised:  a  new  paragraph  (b](5](v)  is 
added:  paragraph  (cl(4)  is  redesignated 
as  paragraph  (r)(4)(i);  and  a  new" 
paragraph  !c)(4)(ii)  is  .^dded  to  read  as 
follows: 

§  405.470     Prospective  payment  general 
provisions. 

.  (a)  Scope — (1)  Purpose.  Sections 
405.470  through  405.477  of  this  subpart 
implt'nient  section  1886(d)  of  the  Act  by 
establishing  a  prospective  payment 
systf.'m  for  inpd!i''!it  hospital  services 
furni.shf'd  to  beneficiaries  in  cost 
reporting  periods  beginning  on  or  after 
October  1,  19^1,  Under  the  prospective 
payment  system,  payment  for  ttie 
operating  costs  of  inpatient  hospital 
ser\  ices  furniahed  by  hospitals  subject 
to  the  system  (generally,  short-term, 
acute-care  hospitals)  is  made  on  the 
basis  of  prospectively  determined  rates 
and  applied  on  a  per  discharge  basis. 
Pay  ment  for  other  costs  related  to 
inpatient  hospital  services  (capital- 
related  costs,  kidney  acquisition  costs 
incurred  by  hospitais  with  approved 
renal  transplantation  centers,  direct 
costs  of  medical  education,  and.  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1984  and  before  October  1, 
19«7,  the  costs  of  qualified  nonphysician 
anesthetists'  services)  is  made  on  a 
reasonaljle  cost  basis.  Additional 
payments  are  made  for  outlier  cases, 
bad  debts,  and  indirect  medical 
education  costs.  Under  the  prospective 
payment  system,  a  hospital  may  keep 
the  difference  between  its  prospective 
payment  rate  and  its  operating  costs 
incurred  in  furnishing  inpatient  services. 
and  is  at  risk  for  operating  costs  that 
exceed  its  payment  rate. 
•         •         •         .         . 

[b]  Basis  of  Payment.  '   '   ' 

(4)  Excluded  costs.  The  following 
inpatient  hospital  costs  are  excluded 
from  the  prospective  payment  amounts 
and  paid  for  on  a  reasonable  cost  basis: 

(0  Capital-related  costs,  as  described 
in  §  405.414  and  an  allowance  for  return 
on  equity,  as  described  in  §  405.429. 

(li)  Direct  medical  education  costs,  for 
those  approved  education  programs 
described  in  §  405.421. 

(iii)  Costs  for  direct  medical  and 
surgical  services  of  physicians  in 


teaching  hospitals  exercising  the 
election  in  §  406.521. 

(iv)  Kidney  acquisition  costs  incurred 
by  a  certified  renal  transplantation 
centers. 

(v)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1984 
and  before  October  1. 1987,  costs  of 
qualified  nonphysician  anesthetists' 
services. 

(5)  Additional  payments  to  hospitals. 
In  addition  to  payments  based  on  the 
prospective  payment  rates,  hospitals 
will  receive  payments  for: 

•  •         *         ♦         * 

(iv)  Bad  debts  of  Medicare 
beneficiaries  (see  §§  405.420  and 
405.477(d)(1));  and 

(v)  ESRD  beneficiary  discharges  if 
such  discharges  are  10  percent  or  more 
of  the  hospital's  total  Medicare 
discharges  (see  §  405.476(j)). 

(c)  Discharges  and  transfers. 

«  «  *  *  • 

(4)  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital. 

•  •        •        «        * 

(ii)  Effective  with  discharges  occurring 
on  or  after  October  1, 1984,  a 
transferring  hospital  may  qualify  for  an 
additional  payment  for  extraordinarily 
high-cost  cases  that  meet  the  criteria  for 
cost  outliners  as  described  in 
§§  405.475(a)(2)  and  (d). 

•  *         *         ♦         ♦  *       - 

5.  In  §  405.471,  the  introductory 
language  of  paragraphs  (c)(2)  and 
(c)(2)(v)  is  reprinted  unchanged; 
paragraphs  (c)(2)(ii)  and  (c)(2)(v)(A)  are 
revised;  the  introductory  language  of 
paragraphs  l()(4)(iii)  and  (rl(4)(iii)(F)  is 
reprinted  unchanged;  paragraphs  and 
(c)(4)(iii)(A)  and  (c)(4)(iii)(F)(l)  are 
revised;  and  new  paragraphs  (d),  (e), 
and  (0  are  added  to  read  as  follows: 

§  405.471     Hospitals  and  hospital  services 
subject  to  and  excluded  from  the 
prospective  payment  system. 

•  •  •  ♦  • 

(c)  Excluded  hospitals  and  hospital 
units:  classifications.  *  *  * 

(2)  Rehabilitation  hospitals.  A 
rehabilitation  hospital  must — 

(ii)  Except  as  provided  in  paragraph 
(d)  of  this  section,  have  treated,  during 
its  most  recent  12-month  cost  reporting 
period,  an  inpatient  population  of  whom 
at  least  75  percent  required  intensive 
rehabilitative  services  for  the  treatment 
of  one  or  more  of  the  following 
conditions: 

(A)  Stroke. 

(B)  Spinal  cord  injury. 

(C)  Congenital  deformity. 

(D)  Amputation. 

(E)  Major  multiple  trauma. 

(F)  Fracture  of  femur  (hip  fracture). 


(G)  Drain  injury. 

(H)  Polyarthritis,  including  rheumetoid 
arthritis. 

(1)  Neurological  disorders,  including 
multiple  sclerosis,  motor  neuron 
diseases,  polyneuropathy,  muscular 
dystrophy,  and  Parkinson's  disease. 

(J)  Burris. 
•         •         *         •         • 

(v)  Have  a  director  of  rehabilitation 
who — 

(A)  Provides  services  to  the  hosptial 
and  its  inpatients  on  a  full-time  basis; 

***** 

(4)  Psychiatric,  rehabilitation,  and 
alcohol/drug  units  (distinct  parts). 

***** 

(iii)  A  rehabilitation  unit  (distinct 
part)  must — 

(A)  Except  as  provided  in  paragraph 
(e)  of  this  section,  have  treated,  during 
its  most  recent  12-month  cost  reporting 
period,  an  inpatient  population  of  whom 
at  least  75  percent  required  intensive 
rehabilitative  services  for  the  treatment 
of  one  or  more  of  the  following 
conditions: 

(/)  Stroke. 

(2)  Spinal  cord  injury. 
I'i]  Congenital  deformity. 
{4)  Amputation 

(5)  Major  multiple  trauma. 

(d)  Fracture  of  femur  (hip  fracture). 

(7)  Brain  injury. 

[S]  Polyarthritis,  including  rheumatoid 
arthritis. 

(.V)  Neurological  disorders.  in(  luding 
multiple  sclerosis,  motor  neuron 
diseases,  polyneuropathy,  muscular 
dystrophy,  and  Parkinson's  disease 

(//";)  Burns 
***** 

(F)  Have  a  director  of  rehabilitation 
who — 

(1)  Provides  services  to  the  unit  and  to 
its  inpatients  for  at  least  20  hours  per 
week; 
***** 

(d)  First-time  exclusion  of  new 
rehabilitation  hospitals.  A  hospital  that 
seeks  exclusion  as  a  rehabilitation 
hospital  for  the  first  full  12-month  cost 
reporting  period  that  occurs  after  it 
becomes  a  Medicare  participating 
hospital  may  provide  a  written 
certification  that  the  inpatient 
population  it  intends  to  serve  meets  the 
requirements  of  paragraph  (c)(2)(ii)  of 
this  section  instead  of  showing  that  it 
has  treated  such  a  population  during  its 
most  recent  12-month  cost  reporting 
period. 

(e)  Exclusion  of  new  rehabilitation 
units  and  expansion  of  excluded 
rehabilitation  units — flj  New  units.  If  a 
hospital  has  not  previously  sought 
exclusion  for  any  rehabilitation  unit, 
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and  has  obtained  approval  for  added 
bed  capacity  under  State  licensure  and 
under  its  Medicare  certification,  it  may 
identify  the  new  beds  as  a  new 
rehabilitation  unit  for  the  first  full  12- 
month  cost  reporting  period  during 
which  the  beds  are  used  to  furnish 
inpatient  care.  A  unit  that  is  comprised 
of  some  beds  that  were  previously 
licensed  and  certified,  and  some  new 
beds,  will  be  recognized  as  a  new 
rehabilitation  unit  only  if  the  majority  of 
beds  are  new.  For  the  first  cost  reporting 
period  in  which  a  hospital  seeks 
exclusion  of  a  new  rehabilitation  unit, 
the  hospital  may  provide  a  written 
certification  that  the  inpatient 
population  it  intends  the  unit  to  serve 
meets  the  requirements  of  paragraph 
(c)(4)(iii)(A)  of  this  section  instead  of 
showing  that  it  has  treated  such  a 
population  during  its  most  recent  12- 
month  cost  reporting  period. 

(2)  Expansion  of  excluded  units.  If  a 
hospital  that  has  an  excluded 
rehabilitation  unit  has  obtained 
approval  for  added  bed  capacity,  under 
State  licensure  and  under  its  Medicare 
certification,  and  seeks  to  add  the  new 
beds  to  its  existing  excluded  unit  for  the 
first  full  12-month  cost  reporting  period 
during  which  the  new  beds  are  used  to 
furnish  inpatient  care,  the  hospital  may 
provide  a  written  certification  that  the 
inpatient  population  that  the  new  beds 
are  intended  to  serve  meets  the 
requirements  of  paragraph  (c)(4)(iii)(A) 
of  this  section  instead  of  showing  that 
those  beds  were  used  to  treat  such  a 
population  during  the  unit's  most  recent 
12  month  cost  reporting  period. 

(f)  Changes  in  the  size  of  excluded 
units.  For  purposes  of  exclusion  from  the 
prospective  payment  system  under  this 
section,  the  number  of  beds  and  square 
footage  of  each  excluded  unit  will 
remain  the  same  throughout  each  cost 
reporting  period,  and  any  change  in  the 
number  of  beds  or  square  footage 
considered  to  be  part  of  an  excluded 
unit  may  be  made  only  at  the  start  of  a 
cost  reporting  period. 

6.  In  §  405.472,  paragraph  (d)(2)(i)  is 
revised  to  read  as  follows: 

5  405.472    Conditions  for  payment  under 
the  prospective  payment  system. 

•  •         •         •         • 

(d)  Medical  review  activities  for 
hospitals  paid  under  the  prospective 
payment  system. 

•  *         «         *         * 

(2)  ORG  validation,  (i)  The  attending 
physician  must,  shortly  before,  at,  or 
shortly  after  discharge  (but  before  a 
claim  is  submitted),  attest  to  the 
principal  diagnosis,  secondary 
diagnoses,  and  names  of  major 


procedures  performed.  The  information 
must  be  in  writing  in  the  medical  record. 
Below  the  diagnostic  and  procedural 
information,  and  on  the  same  page,  the 
following  statement  must  immediately 
precede  the  physician's  signature: 

I  certify  that  the  narrative  descriptions  of 
the  principal  and  secondary  diagnoses  and 
the  major  procedures  performed  are  accurate 
and  complete  to  the  best  of  my  knowledge. 

In  addition,  when  the  claim  is  submitted, 
the  hospital  must  have  on  file  a  current 
signed  acknowledgement  from  the 
attending  physician  that  the  physician 
has  received  the  following  notice: 

"Notice  to  Physidans:  Medicare  payment 
to  hospitals  is  based  in  part  on  each  patient's 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patient, 
as  attested  to  by  the  patient's  attending 
physician  by  virtue  of  his  or  her  signature  m 
the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  impnsonment. 
or  avil  penalty  under  applicable  Federal 
laws." 

The  acknowledgement  must  have 
been  completed  within  the  year  prior  to 
the  submission  of  the  claim. 

•  *        •        •        ♦ 

7.  Section  405.473  is  amended  by 
revising  paragraphs  (b)(6)  and  (c)(1), 
revising  and  redesignating  paragraphs 
(c)(2)  through  (c)(6)  as  (c)(3)  through 
(c)(7)  respectively,  and  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

§  405.473    Basic  methodology  for 
determining  Federal  prospective  payment 
rates. 

•  •         *         *         • 

(b)  Federal  rates  for  fiscal  year 
1984.  *  •  • 

(6)  Geographic  classifications,  (i)  For 
purposes  of  paragraph  (b)(5)  of  this 
section,  the  following  definitions  apply: 

(A)  The  term  "region"  means  one  of 
the  nine  census  divisions,  comprising 
the  fifty  States  and  the  District  of 
Columbia,  established  by  the  Bureau  of 
the  Census  for  statistical  and  reporting 
purposes. 

(B)  The  term  "urban  area"  means: 
[1]  A  Metropolitan  Statistical  Area 

(MSA)  or  New  England  County 
Metropolitan  Area  (NECMA),  as  defined 
by  the  Executive  Office  of  Management 
and  Budget:  or 

(2)  The  following  New  England 
counties,  which  are  deemed  to  be  urban 
areas  under  section  601(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21.  42  U.S.C.  1395WW  (note)): 
Litchfield  County,  Connecticut;  York 
County,  Maine;  Sagadahoc  County, 
Maine;  Merrimack  County,  New 
Hampshire:  and  Newport  County,  Rhode 
Island. 


(C)  The  term  "rural  area"  means  any 
area  outside  an  urban  area. 

(D)  The  phrase  "hospital  reclassified 
as  rural "  means  a  hospital  located  in  a 
county  that  was  part  of  an  MSA  or 
.NECMA,  as  defined  by  the  Executive 
Office  of  Management  and  Budget,  but 
is  not  part  of  an  MSA  or  NECMA  as  a 
result  of  an  Executive  Office  of 
Management  and  Budget  redesignation 
occurring  after  April  20, 1983. 

(li)  For  hospitals  within  an  MSA  or 
NECMA  that  crosses  census  division 
boundaries,  the  following  provisions 
apply: 

(A)  The  MSA  or  NECMA  is  deemed  to 
belong  to  the  census  division  in  which 
most  of  the  hospitals  within  the  MSA  or 
NECMA  are  located. 

(B)  If  a  hospital  would  receive  a  lower 
Federal  rate  because  most  of  the 
hospitals  are  located  in  a  census 
division  with  a  lower  Federal  rate  than 
the  rate  applicable  to  the  census 
division  in  which  the  hospital  is  located, 
the  payment  rate  will  not  be  reduced  for 
any  cost  reporting  period  beginning 
before  October  1, 1984. 

(C)  If  an  equal  number  of  hospitals 
within  the  MSA  or  NECMA  are  located 
in  each  census  division,  such  hospitals 
are  deemed  to  be  in  the  census  division 
with  the  higher  Federal  rate. 

•        •        »        •        • 

(c)  Federal  rates  for  fiscal  years  after 
Federal  fiscal  year  1984 — (1 )  General 
rule.  HCFA  will  determine  a  national 
adjusted  prospective  payment  rate,  for 
each  inpatient  hospital  discharge  in  a 
Federal  fiscal  year  after  fiscal  year  1984 
involving  inpatient  hospital  services  of  a 
hospital  in  the  United  States  subject  to 
the  prospective  payment  system  under 
§  405.471,  and  will  determine  a  regional 
adjusted  prospective  payment  rate  for 
such  discharges  in  each  region,  for 
which  payment  may  be  made  under 
Medicare  Part  A.  Each  such  rate  will  be 
determined  for  hospitals  located  in 
urban  or  riiral  areas  within  the  United 
States  and  within  each  such  region 
respectively,  as  described  in  paragraphs 
(c)(2)  through  (c)(7)  of  this  section. 

(2)  Geographic  classifications,  (i)  For 
purposes  of  this  paragraph,  the 
following  definitions  apply: 

(A)  The  term  "region  "  means  one  of 
the  nine  census  divisions,  comprising 
the  fifty  States  and  the  District  of 
Columbia,  established  by  the  Bureau  of 
the  Census  for  statistical  and  reporting 
purposes. 

(B)  The  term  "urban  area"  means — 
(1)  A  Metropolitan  Statistical  Area 

(MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  as  defined 
by  the  Executive  Office  of  Management 
and  Budget;  or 
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(2)  The  following  New  England 
counties,  which  are  deemed  to  be  urban 
areas  under  section  601(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L 
98-21.  42  U.S.C.  1395WW  (note)): 
Litchfield  County,  Connecticut;  York 
County,  Maine;  Sagadahoc  County. 
Maine;  Merrimack  County,  New 
Hampshire;  and  Newport  County,  Rhode 
Island. 

(C)  The  term  "rural  area"  means  any 
area  outside  an  urban  area. 

(D)  The  phrase  "hospital  reclassified 
as  rural"  means  a  hospital  located  in  a 
county  that  was  part  of  an  MSA  or 
NECMA,  as  defined  by  the  Executive 
Office  of  Management  and  Budget,  but 
is  not  part  of  an  MSA  or  NECMA  as  a 
result  of  an  Executive  Office  of 
Management  and  Budget  redesignution 
occurring  after  April  20, 1983. 

(ii)  For  hospitals  within  an  MSA  or 
NECMA  that  crosses  census  division 
boundaries,  the  following  provisions 
apply: 

(A)  The  MSA  or  NECMA  is  deemed  to 
belong  to  the  census  division  in  which 
most  of  the  hospitals  within  the  MSA  or 
NECMA  are  located. 

(B)  A  hospital  that  receives  a  higher 
l-'ederal  rate  for  its  cost  reporting  period 
that  began  before  October  1, 1984, 
because  it  meets  the  conditions 
described  in  paragraph  (b)(6)fii|(B)  of 
this  section  will  receive  the  lower 
Federal  rate  applicable  to  all  hospitals 
in  the  MSA  or  NECMA  in  which  it  is 
located  effective  with  the  hospital's  cost 
reporting  period  that  begins  on  or  after 
October  1, 1984. 

(C)  The  higfter  Federal  rate  is  payable 
to  all  hospitals  in  the  MSA  or  NECMA  if 
an  equal  number  of  hospitals  within  the 
MSA  or  NECMA  are  located  in  each 
census  division. 

(3)  Updating  previous  standardized 
amounts — (i)  For  fiscal  year  1985.  HCFA 
will  compute  an  average  standardized 
amount  for  each  group  of  hospitals 
described  in  paragraph  (b)(5)  of  this 
section  (urban  areas  and  rural  areas 
within  the  United  States,  and  urban 
areas  and  rural  areas  within  each 
region),  equal  to  the  respective  adjusted 
average  standardized  amount  computed 
for  fiscal  year  1984  under  paragraph 
(b)(7)  of  this  section — 

(A)  Increased  for  fiscal  year  1985  by 
the  applicable  percentage  increase 
under  §  405.46;Hc); 

(B)  Adjusted  by  the  estimated  amount 
of  medicare  payment  for  nonphysician 
services  furnished  to  hospital  inpatients 
that  would  have  been  paid  under  Part  B 
were  it  not  for  the  fact  that  such 
services  must  be  furnished  either 
directly  by  hospitals  or  under 
arrangements; 


(C)  Reduced  by  a  proportion  equal  to 
the  proportion  (estimated  by  HCFA)  of 
the  total  amount  of  prospective 
payments  which  are  additional  payment 
amounts  attributable  to  outlier  cases 
under  §  405.475;  and 

(D)  Adjusted  for  budget  neutrality 
under  paragraph  (c)(5)  of  this  section. 

(ii)  For  fiscal  year  1986  and  thereafter, 
HCFA  will  compute  an  average 
standardized  amount  for  each  group  of 
hospitals  described  in  paragraph  (b)(5) 
of  this  section,  equal  to  the  respective 
adjusted  average  standardized  amounts 
computed  for  the  previous  fiscal  year — 

(A)  Increased  by  the  applicable 
percentage  increase  determined  under 
paragraph  (c)(4)  of  this  section;  and 

(B)  Adjusted  by  the  estimated  amount 
of  Medicare  payment  for  nonphysician 
services  furnished  to  hospital  inpatients 
that  would  have  been  paid  under  Part  B 
were  it  not  for  the  fact  that  such 
services  must  be  furnished  either 
directly  by  hospitals  or  under 
arrangements: 

(C)  Reduced  by  a  proportion  equal  to 
the  proportion  {estimated  by  HCFA)  of 
the  amount  of  payments  based  on  the 
total  amount  of  prospective  payments 
which  are  additional  payment  amounts 
attributable  to  outlier  cases  under 

§  405.475. 

(4)  Determining  applicable  percentage 
changes  for  fiscal  year  1986  and 
following.  The  Secretarj-  will  determine 
for  each  fiscal  year  (beginning  with 
fiscal  year  1986)  the  applicable 
percentage  change  which  will  apply  for 
purposes  of  paragraph  (c){3)(ii)  of  this 
section  as  the  applicable  percentage 
increase  for  discharges  in  that  fiscal 
year,  and  which  will  take  into  account 
amounts  the  Secretary  believes 
necessary  for  the  efficient  and  effective 
delivery  of  medically  appropriate  and 
necessary  care  of  high  quality.  In 
making  this  determination,  the  Secretary 
will  consider  the  recommendations  of 
the  Prospective  Payment  Assessment 
Commission. 

(5)  Maintaining  budget  neutrality  for 
fiscal  year  1985.  For  fiscal  year  1985. 
HCFA  will  adjust  each  of  the  reduced 
standardized  amounts  determined  under 
paragraph  (c)(3)  of  this  section  as 
required  for  fiscal  year  1985  to  ensure 
that  the  estimated  amount  of  aggregate 
payments  made,  excluding  the  hospital- 
specific  portion  (that  is,  the  total  of  the 
Federal  portion  of  transition  payments, 
plus  any  adjustments  and  special 
treatment  of  certain  classes  of  hospitals 
for  fiscal  year  1985)  is  not  greater  or  less 
than  50  percent  of  the  payment  amounts 
that  would  have  been  payable  for  the 
inpatient  operating  costs  for  those  same 
hospitals  for  fiscal  year  1985  under  the 
law  as  in  effect  on  April  19, 1983.  The 


aggregate  payments  considered  under 
this  paragraph  exclude  payments  for  per 
case  review  by  a  utilization  and  quality 
control  peer  review  organization,  as 
allowed  under  section  1866(a)(1)(F)  of 
the  Act. 

(6)  Computing  Federal  rates  for  urban 
and  rural  hospitals.  For  each  discharge 
classified  within  a  Diagnosis-Related 
Group,  HCFA  will  establish  for  the 
fiscal  year  a  national  prospective 
payment  rate  and  will  establish  a 
regional  prospective  payment  rate,  for 
each  region,  each  of  which  is  equal — 

(i)  For  hospitals  located  in  an  urban 
area  in  the  United  States  or  that  region 
respectively,  to  the  product  of — 

(A)  The  adjusted  average 
standardized  amount  (computed  under 
paragraph  (c)(3)  of  this  section)  for  the 
fiscal  year  for  hospitals  located  in  an 
urban  area  in  the  United  States  or  that 
region:  and 

(B)  The  weighting  factor  {determined 
under  paragraph  {a){2)  of  this  section) 
for  that  diagnosis-related  group;  and 

(ii)  For  hospitals  located  in  a  rural 
area  in  the  United  States  or  that  region 
(respectively),  to  the  product  of— 

(A)  The  adjusted  average 
standardized  amount  (computed  under 
paragraph  (c)(3)  of  this  section)  for  the 
fiscal  year  for  hospitals  located  in  a 
rural  area  in  the  United  States  or  that 
region;  and 

(B)  The  weighting  factor  (determined 
under  paragraph  (a)(2)  of  this  section) 
for  that  diagnosis-related  group. 

(7)  Adjusting  for  different  area  wage 
levels.  HCFA  will  adjust  the  proportion 
(as  estimated  by  HCFA  from  time  to 
time)  of  Federal  rates  computed  under 
paragraph  (c)(6)  of  this  section  which 
are  attributable  to  wages  and  labor- 
related  costs,  for  area  differences  in 
hospital  wage  levels  by  a  factor 
(established  by  HCFA)  reflecting  the 
relative  hospital  wage  level  in  the 
geographic  area  of  the  hospital 
compared  to  the  national  average 
hospital  wage  level. 

8.  In  §  405.474,  paragraph  (b)(2)(i)  is 
revised,  the  introductory  language  of 
paragraph  (b)(3)(i)  is  reprinted 
unchanged,  and  paragraph  (b)(3)(i)(C)  is 
revised  to  read  as  follows: 

§  405.474    Determination  of  transition 
period  payment  rates. 

***** 

(b)  Determining  the  hospital-specific 
rate. 

***** 

(2)  Modifications  to  base  year  costs. 
(i)  Prior  to  determining  the  hospital- 
specific  rate,  the  intermediary  will 
adjust  the  hospital's  estimated  base  year 
inpatient  operating  costs,  as  necessary. 
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to  eliminate  nursing  differential  costs 
(as  described  in  S  405.430).  direct 
medical  education  costs  (as  described  in 
S  405.421),  capital-related  costs  (as 
described  in  9  405.414).  kidney 
acquisition  costs  incurred  by  hospitals 
approved  as  renal  transplantation 
centers  (as  described  in  S  405.476(h)). 
and,  for  cost  reporting  periods  beginning 
on  or  after  October  1, 1984  and  before 
October  1. 1987.  the  costs  of  qualified 
nonphysician  anesthetists'  services  (see 
§  405.477(c)(3)).  Kidney  acquisition  costs 
in  the  base  year  will  be  determined  by 
multiplying  the  hospital's  average 
kidney  acquisition  cost  per  kidney  times 
the  number  of  kidney  transplants 
covered  by  Medicare  Part  A  during  the 
base  period.  Malpractice  insurance 
costs  will  be  included  in  the  inpatient 
operating  costs,  as  described  in 
§  405.452.  Also,  higher  costs  that  were 
incurred  for  purposes  of  increasing  base 
year  costs,  or  either  one-time 
nonrecurring  higher  costs  or  revenue 
offsets  that  have  the  effect  of  distorting 
base  year  costs  as  an  appropriate  basis 
for  computing  the  hospital-specific  rate 
or  higher  costs  that  result  from  changes 
in  hospital  accounting  principles 
initiated  in  the  base  year,  will  be 
excluded  from  base  year  costs  for 
purposes  of  this  section. 
•        •        »        •        . 

(3)  Limitations  on  modifying 
calculations,  (i)  The  intermediary  will 
-    use  the  best  data  available  at  the  time  in 
estimating  each  hospital's  base  year 
costs  and  the  modifications  to  those 
costs  authonzed  by  paragraph  (b)(2)  of 
this  section.  The  intermediary's  estimate 
of  base  year  costs  and  modifications 
thereto  is  final  and  may  not  be  changed 
after  the  first  day  of  the  first  cost 
reporting  period  beginning  on  or  after 
,  October  1. 1983,  except  as  follows:  *  *  * 
(C)(7)  To  take  into  account  additional 
costs  recognized  as  allowable  costs  for 
the  hospital's  base  year  as  the  result 
of— 

[i]  A  reopening  and  revision  of  the 
hospital's  base  year  notice  of  amount  of 
program  reimbursement  under 
§§  405.1885  through  405.1889: 

[li]  A  prehearing  order  or  finding 
issued  during  the  provider  payment 
appeals  process  by  the  appropriate 
reviewing  authonty  under  §§405.1821  or 
405.1853  that  resolved  a  matter  at  issue 
in  the  hospital's  base  year  notice  of 
amount  of  program  reimbursement: 

(//;■)  An  affirmation,  modification,  or 
reversal  of  a  Provider  Reimbursement 
Review  Board  decision  by  the 
Administrator  of  HCFA  under  §  405.18'75 
that  resolved  a  matter  at  issue  in  the 
hospital's  base  year  notice  of  amount  of 
program  reimbursement:  or 


[iv)  An  administrative  or  judicial 
review  decision  under  SS  405.1831, 
405.1871.  or  405.1877  that  is  final  and  no 
longer  subject  to  review  under 
applicable  law  or  regulations  by  a 
higher  reviewing  authority,  and  that 
resolved  a  matter  at  issue  in  the 
hospital's  base  year  notice  of  amount  of 
program  reimbursement. 

[2)  The  intermediary  will  recalculate 
the  hospital's  base  year  costs, 
incorporating  the  additional  costs 
recognized  as  allowable  for  the 
hospital's  base  year.  Adjustments  to 
base  year  costs  to  take  into  account 
these  additional  costs  will  be  effective 
with  the  first  day  of  the  hospital's  first 
cost  reporting  period  beginning  on  or 
after  the  date  of  the  revision,  order  or 
finding,  or  review  decision.  The 
hospital's  revised  base  year  costs  will 
not  be  used  to  recalculate  the  hospital- 
specific  portion  as  determined  for  fiscal 
years  beginning  before  the  date  of  the 
revision,  order  or  finding,  or  review 
decision. 
•        •        •        *        « 

9.  Section  405.475  is  amended  by 
revising  and  redesignating  paragraph  [a] 
as  (a)(1),  adding  a  new  paragraph  (a)(2) 
to  read  as  follows,  and  revising 
paragraph  (d)(1)  to  read  as  follows: 

§  405.475    Payment  for  outUar  cas*». 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section  concerning  transferring 
hospitals,  HCFA  will  provide  for 
additional  payment,  approximating  a 
hospital's  marginal  cost  of  care  beyond 
thresholds  specified  by  HCFA,  to  a 
hospital  for  covered  inpatient  hospital 
services  furnished  to  a  Medicare 
beneficiary  if — 

(i)  The  beneficiary's  length  of  stay 
(including  days  at  the  SNF  level  of  care 
if  a  S.N'F  bed  is  not  available  m  the  area) 
exceeds  the  mean  length  of  stay  for  the 
applicable  DRG  by  the  lesser  of— 

(A)  A  fixed  number  of  days,  as 
specified  by  HCFA;  or 

(B)  A  fixed  number  of  standard 
deviations,  as  specified  by  HCFA; 

(ii)  The  beneficiary's  length  of  stay 
does  not  exceed  criteria  established 
under  paragraph  (a)(1)  of  this  section, 
but  the  hospital's  charges  for  covered 
services  furnished  to  the  beneficiary, 
adjusted  to  cost  by  applying  a  national 
cost/charge  ratio,  exceed  the  greater 
of^ 

(A)  A  fixed  dollar  amount  (adjusted 
for  area  wage  levels)  as  specified  by 
HCFA;  or 

(B)  A  fixed  multiple  of  the  Federal 
prospective  payment  rate.  During  the 
transition  period,  the  Federal  rate  is  a 
combination  of  the  national  rate  and 
regional  rate  as  follows: 
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(2)  Outlier  cases  in  transferring 
hospitals.  HCFA  will  proxide  cost 
outlier  payments  to  a  transferring 
hospital  that  does  not  receive  payment 
under  $  405.470(b)(2)  for  covered 
inpatient  hospital  serxices  furnished  to  a 
Medicare  beneficiary  if  the  hospital's 
charges  for  covered  services  furnished 
to  the  beneficiary,  adjusted  to  cost  by 
applying  a  national  cost/charge  ratio. 
exceed  the  greater  of  the  criteria 
specified  in  paragraphs  (a)(l)(ii)(A)  or 
(B)  of  this  section. 

•  •        •        •        • 

(d)  Payment  for  extraordinarily  high- 
cost  cases  (cost  outliers).  (1)  A  hospital 
may  request  its  intermediary  to  make  an 
additional  payment  for  inpatient 
hospital  8er\'ice8  that  meet  the  criteria 
established  in  accordance  with 
paragraph  (aj(l)(ii)  of  this  section. 

•  •        •        •        . 

10  Section  405.476  is  amended  by 
revising  the  section  title;  amending 
paragraph  (a)  by  adding  new  paragraphs 
(a)(6)  and  (7);  revising  paragraph  (g): 
and  adding  new  paragraphs  (i)  and  (j)  to 
read  as  follows: 

§405.476    Special  tTMtfTwnt  of  c*rtatn 
facUttlM  undw  ttw  prospactive  paymant 
system. 

(a)  General  rules. 

•  *        •        *        • 

(6)  Hospitals  that  are  located  in  urban 
areas  and  that  are  reclassified  as  rural. 
HCFA  will  adjust  the  rural  Federal 
pa\Tnent  amounts  for  hospitals 
reclassified  as  rural,  as  defined  in 
§§405.473(b)(6)(i)(D)or 
405.473(c)(2){i){D).  The  criteria  for  this 
adjustment  are  set  forth  in  paragraph  (i) 
of  this  section. 

(7)  Hospitals  that  have  a  high 
percentage  ofESRD  beneficiary 
discharges.  HCFA  will  make  an 
additional  payment  to  a  hospital  if  ten 
percent  or  more  of  its  total  Medicare 
discharges  in  a  cost  reporting  period 
beginning  on  or  after  October  1.  1984  are 
EBRD  beneficiarj'  discharges.  In 
determining  ESRD  discharges, 
discharges  in  DRG  Nos.  302,  316,  and  317 
are  excluded.  The  criteria  for  this 
additional  pajinent  are  set  forth  in 
paragraph  (j)  of  this  section. 

•  •  «  •  • 

(g)  Referral  centers.— (1)  Criteria. 
HCFA  will  consider  a  hospital's  request 
for  a  referral  center  adjustment  to  the 
hospitals  prospective  payment  rates 
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only  if  the  hospital  is  an  acute  care 
hospital  that  has  a  provider  agreement 
under  Part  489  of  this  chapter  to 
participate  in  Medicare  as  a  hospital: 
and  the  hospital  meets  the  criteria 
specified  in  either  paragraph  (g)(l)(il. 
(gl(l)(ii),  or  (g](l)(iii)  of  this  section. 

(i)  The  hospital  is  located  in  a  rural 
area  (as  defined  in  §  405.473(c)(2)(i))  and 
has  500  or  more  beds  available  for  use. 

(ii)  The  hospital  has  an  inpatient 
population  such  that  at  least  50  percent 
of  its  Medicare  patients  are  referred 
from  other  hospitals  or  from  physicians 
not  on  the  staff  of  the  hospital.  In 
addition,  at  least  60  percent  of  the 
hospital's  Medicare  patients  must  live 
more  than  25  miles  from  the  hospital, 
and  at  least  60  percent  of  all  the  services 
that  the  hospital  furnishes  to  Medicare 
beneficiaries  are  furnished  to 
beneficiaries  who  live  more  than  25 
miles  from  the  hospital. 

(iii)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1984, 
the  hospital  is  located  in  a  rural  area  (as 
defined  in  §  405.473(c)(2)(i)}  and  the 
hospital  meets  the  criteria  specified  in 
paragraphs  (g)(l)(iii)(A)  and  (g)(l)(iiil{B) 
of  this  section  and  at  least  one  of  the 
three  criteria  specified  in  paragraphs 
(g)(l)(iii)(C)  through  {g)(lKiii)(EJ  of  this 
section. 

(A)  The  hospital's  case-mix  index  is  at 
least — 

f/l  1.03  in  1981; 

IJ)  1.1053  for  the  hospital's  first  year 
under  the  prospective  payment  system 
(for  this  purpose  only,  the  DRG  relative 
weights  in  effect  during  Federal  fiscal 
year  1984  would  apply  in  calculating  the 
case-mix  index  values): 

[J]  For  the  cost  reporting  period  that 
ended  in  1981  the  median  urban  case- 
mix  index  values  in  calendar  year  1981 
calculated  by  HCFA  for  the  region  in 
which  the  hospital  is  located;  or 

[4]  For  the  first  cost  reporting  period 
under  the  prospective  payment  svstem. 
the  adjusted  median  urban  case-mix 
index  values  calculated  by  HCFA  for 
initial  cost  reporting  periods  under  the 
prospective  payment  system  for  the 
region  in  which  the  hospital  is  located. 

(B)  The  hospital's  number  of 
discharges  (excluding  discharges  from 
subprovider  units)  is  at  least — 

[1]  6,000  for  the  hospital's  cost 
reporting  period  that  ended  in  1981; 

[2]  6.000  for  the  hospital's  cost 
recently  completed  cost  reporting 
period;  or 

(J)  For  either  the  cost  reporting  period 
that  ended  in  1981  or  its  most  recently 
completed  cost  reporting  period,  the 
median  number  of  discharges  of  urban 
hospitals  for  cost  reporting  periods 
ending  in  1981  for  the  region  in  which 
the  hospital  is  located. 


(C)  More  than  50  percent  of  the 
hospital's  active  medical  staff  are 
specialists  who — 

{1}  Are  certified  as  specialists  by  one 
of  the  Member  Boards  of  the  American 
Board  of  Medical  Specialties  or  the 
Advisory  Board  of  Osteopathic 
Specialists; 

(2)  Have  completed  the  current 
training  requirements  for  admission  to 
the  certification  examination  of  one  of 
the  Member  Boards  of  the  American 
Board  of  Medical  Specialties  or  the 
Advisory  Board  of  Osteopathic 
Specialists:  or 

(J)  Have  successfully  completed  a 
residency  program  in  a  medical 
specialty  accredited  by  the 
Accreditation  Council  of  Graduate 
Medical  Education  or  the  American 
Osteopathic  Association. 

(D)  The  hospital's  inpatient  population 
is  such  that  at  least  60  percent  of  all  its 
discharges  are  for  inpatients  who  reside 
more  than  25  miles  from  the  hospital. 

(E)  At  least  40  percent  of  all  inpatients 
treated  at  the  hospital  are  referred  from 
other  hospitals  or  from  physicians  not 
on  the  hospital's  staff. 

(2)  Payment  to  referral  centers — (i) 
Payment  to  rural  referral  centers  with 
500  or  more  beds.  A  hospital  that  meets 
the  criteria  of  paragraph  (g)(l)(i)  of  this 
section  will  be  paid  prospective 
payments  per  discharge  based  on  the 
applicable  urban  payment  rates  as 
determined  in  accordance  with  §  405.473 
(b)(10)  or  (c)(6),  as  adjusted  by  the 
hospital's  area  wage  index. 

(ii)  Payment  to  all  other  rural  referral 
centers.  Beginning  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1984,  a  hospital  that  is  located  in  a  rural 
area  (as  defined  in  §  405.473(c)(2)(i))  and 
meets  the  criteria  of  paragraph  (g)(l)(ii) 
or  (g)(l)(iii)  of  this  section  will  be  paid 
prospective  payments  per  discharge 
based  on  the  applicable  urban  payment 
rates  as  determined  in  accordance  with 
§  405.473  (b)(10)  or  (c)(6),  as  adjusted  by 
the  hospital's  area  wage  index, 

(3)  HCFA  review  of  referral  center 
status.  The  status  of  each  hospital  that 
is  receiving  a  referral  center  adjustment 
will  be  reviewed  by  the  HCFA  regional 
office  every  three  years  to  determine  if 
the  hospital  still  meets  the  criteria  set 
forth  in  paragraph  (g)(l)(i),  (g)(l)(ii),  or 
{g)(l){iii)  of  this  section.  If  the 
determination  is  to  the  effect  that  the 
hospital  no  longer  qualifies  for  a  referral 
center  adjustment,  the  adjustment  will 
be  discontinued  beginning  on  the  first 
day  of  the  hospital's  next  cost  reporting 
period.  ■ 

*        •        •        |>        • 

(i)  Hospitals  reclassified  as  rural. 
Effective  with  cost  reporting  periods 


beginning  on  or  after  October  1, 1983,  a 
hospital  reclassified  as  rural,  as  defined 
in§§405.473(b)(6)(i)(D)or 
405.473(c)(2)(i)(D),  may  receive  an 
adjustment  to  its  rural  Federal  payment 
amount  for  two  successive  cost 
reporting  periods. 

(1)  First  year  adjustment.  The  hospital 
will  have  its  rural  average  standardized 
amounts  adjusted  based  on  an  amount, 
in  addition  to  its  rural  average 
standardized  amount,  that  equals  two- 
thirds  of  the  difference  between  the 
urban  and  rural  standardized  amounts 
reflecting  the  appropriate  regional/ 
national  blend  otherwise  appficable  to 
the  cost  reporting  period  for  which  an 
adjustment  is  made. 

(2)  Second  year  adjustment.  A 
hospital  that  continues  to  be  reclassified 
as  rural  will  have  its  rural  average 
standardized  amounts  adjusted  based 
on  an  amount,  in  addition  to  its  rural 
average  standardized  amount,  that 
equals  one-third  of  the  difference 
between  the  urban  and  rural  amounts 
reflecting  the  appropriate  regional/ 
national  blend  otherwise  applicable  to 
the  cost  reporting  period  for  which  an 
adjustment  is  made. 

(j)  Hospitals  that  have  a  high 
percentage  of  ESRD  beneficiary 
discharges.— {\)  Criteria  for 
classification.  Effective  for  discharges 
occuring  on  or  after  October  1, 1984, 
HCFA  will  provide  an  additional 
payment  to  a  hospital,  as  described  in 
paragraph  (j)(2)  of  this  section,  for 
inpatient  dialysis  provided  to  ESRD 
beneficiaries  if  the  hospital  has 
established  that  ten  percent  or  more  of 
its  total  Medicare  discharges  are  ESRD 
beneficiary  discharges,  excluding 
discharges  classified  into  DRG  No.  302 
(Kidney  Transplant),  DRG  No.  316 
(Renal  Failure)  or  DRG  No.  317  (Admit 
for  Renal  Dialysis),  in  a  cost  reporting 
period  beginning  on  or  after  October  1, 
1984. 

(2)  Additional  payment.  A  hospital 
that  meets  the  criteria  of  paragraph  (j)(l) 
of  this  section  will  be  paid  an  addifional 
payment  for  each  ESRD  beneficiary 
discharge  except  for  those  excluded 
under  paragraph  (j)(i)  of  this  section. 
The  payment  is  based  on  the  estimated 
weekly  cost  of  dialysis  and  the  average    ' 
length  of  stay  of  ESRD  beneficisries  for 
the  hospital.  The  estimated  weekly  cost 
of  dialysis  is  the  average  number  of 
dialysis  sessions  furnished  per  week 
during  the  12-month  period  that  ended 
June  30, 1983  multiplied  by  the  average 
cost  of  dialysis  for  the  same  period.  The 
average  cost  of  dialysis  includes  only 
those  costs  determined  to  be  directly 
related  to  the  dialysis  service.  (These 
costs  include  salary,  employee  health 
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and  welfare,  drugs,  supplies,  and 
laboratory  services.)  The  average  cost  of 
dialysis  will  be  reviewed  and  adjusted, 
if  appropriate,  at  the  time  the  composite 
rate  reimbursement  for  outpatient 
dialysis  is  reviewed.  The  payment  to  a 
hospital  wilJ  be  equal  to  the  average 
length  of  stay  of  ESRD  beneficiaries  in 
the  hospital,  expressed  as  a  ratio  to  one 
week,  times  the  estimated  weekly  cost 
of  dialysis  multiplied  by  the  number  of 
ESRD  beneficiary  discharges  except  for 
those  excluded  under  paragraph  (j)(l)  of 
this  section.  This  payment  is  made  only 
on  the  Federal  portion  of  the  payment 
rate. 

11.  Section  405.477  is  amended  by 
adding  a  new  paragraph  {c)(3),  and 
revising  paragraphs  (d)(2)(v)  and 
(d)(2|(vi)  to  read  as  follows: 

§  405.477     Payments  to  hospitals  under  Ute 
prospective  payment  system. 


(c)  Payments  determined  on  a 
reasonable  cost  basis — *   *   * 

'I  (3)  Anesthesia  sen-ices  of  hospital 

i         employed  nonphysician  anesthetists. 

>'  _      For  cost  reporting  periods  beginning  on 
1        or  after  October  1, 1984  and  before 
October  1, 1987,  pavTnent  will  be 
determined  on  a  reasonable  cost  basis 
for  anesthesia  ser\'ices  provided  in  the 
hospital  by  qualified  nonphysician 
anesthetists  (certified  registered  nurse 
anesthetists  and  anesthesiology 
assistants)  employed  by  the  hospital. 

J  [d]  Additional  payments.  '   "   * 

(2)  Indirect  medical  education  costs. 
-    •   *   * 

(v]  In  order  to  have  interns  and 
residents  included  in  the  count  under 
paragraph  (d)(2)(ii)(A)  of  this  section, 
the  following  requirements  must  be  met: 

(A)  The  interns  and  residents  must  be 
enrolled  in  a  teaching  program  approved 
under  §405.421  (excluding  those 
employed  by  the  hospital,  but  furnishing 
services  at  another  site). 

(B)  The  hospital  must  submit  quarterly 
reports  to  its  fiscal  intermediary.  The 
reports  must  include  the  following 
information: 

1 7)  Monthly  listing  of  all  interns  and 
residents  providing  services  during  the 
month: 

•    [2]  The  social  security  number  of  each 
intern  and  resident;  and 

[3)  The  actual  hours  worked  at  the 
hospital  during  each  month. 

(C)  No  intern  or  resident  will  be 
counted  as  more  than  one  full-time 
employee  in  any  reporting  period, 
regardless  of  the  number  of  hospitals  in 
which  he  or  she  is  providing  services. 
When  working  at  more  than  one 
hospital,  each  intern's  or  resident's  time 


will  be  apportioned  proportionately  to 
each  facility. 

(D)  Fiscal  intermediaries  must 
complete  audits  of  cost  reports  verifying 
the  correct  count  of  interns  and 
residents. 

(vi)  Except  as  provided  in  paragraph 
(d)(2)(vi)(C)  of  this  section,  the  number 
of  full-time  equivalent  interns  and 
residents  under  paragraph  (d)(2)(ii)(A) 
of  this  section  must  equal  the  sum  of — 

(A)  Interns  and  residents  providing 
services  for  35  hours  or  more  per  week; 
and 

(B)  One  half  of  the  total  number  of 
interns  and  residents  providing  ser\ices 
less  than  35  hours  per  week  (regardless 
of  the  number  of  hours  worked). 

(C)  The  number  of  interns  and 
residents  that  provide  services  in  more 
than  one  hospital  will  be  apportioned 
proportionately  to  each  facility. 

•  «         *         •         • 

Subpart  E— Criteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  of  Services  of 
Hospital  Interns,  Residents,  and 
Supervisory  Physicians 

B.  Subpart  E  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Subpart  E 
reads  as  follows: 

Authority:  Sees.  1102. 1814(b).  1832.  lB33(a), 
1842(b)  and  (h).  1861(b)  and  (v),  1862(a)(14). 
1866(a),  1871,  1881,  1886  and  1887  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302,  1395frb),  1395K,  1395l(arj,  1395u(b)  and 
(h),  1395x(b)  and  (v),  1395y(a)(14),  13?T5cc(a), 
1395hh,  1395rr.  ISSSw-w  and  1395xx]. 

2.  Section  405.553  is  amended  by 
revising  paragraph  (b)(4]  to  read  as 
follows: 

^405.553     Reasonabte  charges  for 
anesthesiology  services. 

•  «         •         «         « 

(b)  Sen- ices  furnished  by  an 
anesthesiologist  or  by  an  anesthetist 
employed  by  the  anesthesiologist.   *  '   ' 

(4)  The  provisions  of  paragraph 
(b)(l)(ii)  of  this  section  do  not  apply  to 
inpatient  hospital  services  furnished  by 
an  anesthetist  employed  by  a  physician 
if  the  ser\-ices  are  furnished  during  a 
cost  reporting  period  beginning  on  or 
after  October  1. 1984  and  before  October 
1.  1987. 

•  •         •         •         « 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.773,  Medicare-Hospital 
Insurance;  No.  13.774.  Medicare- 
Supplementary  Medical  Insurance) 


Caroiyne  K.  Davis, 

.Administrator  Health  Care  Financing 
Administration. 

Approved:  .August  27,  1984 
Margaret  M.  Heckler. 

Secrelar} 

{EdUtonal  Note:  The  following  addendum 
will  not  appear  in  the  Code  of  Federal 
Regulations.) 

Addendum — Schedule  of 
Standardized  Amounts  Effective  With 
Discharges  on  or  After  October  1.  1984. 
and  Update  Factors  Effective  With  Cost 
Reportj'ng  Periods  Beginning  on  or  After 
October  1.  1964 

I.  Summary  and  Background 

In  this  addendum,  in  accordance  with 
S405  470(€)(2)(ii),  we  are  making  changes 
in  the  methods,  amounts,  and  factors  for 
determining  prospective  pavTnent  rates 
for  Medicare  mpatient  hospitrii  services 
dunng  the  second  year  of  the  transition 
period.  For  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1984  and  before  October  1, 1985,  each 
hospital's  payment  per  discharge  will  be 
comprised  of  50  percent  of  the  Federal 
rate  and  50  percent  of  the  hospital- 
specific  rate  (section  1886(d)(1)(C)  of  the 
Act).  We  note  that,  while  the  changes  to 
the  hospital-specific  portion  of  the 
prospective  payment  rate  are 
determined  on  the  basis  of  cost 
reporting  periods,  the  changes  to  the 
Federal  portion  are  determined  on  the 
basis  of  the  Federal  fiscal  year  (FY). 

During  Federal  FY  1985.  the  Federal 
rates  will,  for  the  first  time,  be 
comprised  of  a  blend  of  the  national  rate 
(25  percent)  and  the  regional  rate  (75 
percent)  as  required  bv  section 
1886(d)(1)(D)  of  the  Act.  During  the  first 
year  of  the  transition  period  (that  is. 
Federal  FY  1984),  the  Federal  rates  are 
comprised  solely  of  the  regional  rate. 

As  discussed  in  further  detail  in 
section  II,  below,  we  are  making 
changes  (proposed  on  )uly  3,  1984,  49  FR 
27422)  in  the  determination  of  the 
prospective  payment  rates  that  were 
published  in  the  interim  final  rule  on 
September  1,  1983  (4«  FR  39752)  and 
modified  in  the  final  rule  published  on 
lanuary  3,  1984  (49  FR  234)  The  changes. 
to  be  made  prospectively,  affect  the 
calculation  of  adjusted  standardized 
amounts  and  the  transition  period 
prospective  payment  rates  As  part  of 
these  changes,  we  are  incorporating 
adjustments  for  the  new  market  basket 
index  and  budget  neutrality  We  also 
included  in  the  discussion  below  a 
summary  of  the  comments  we  received 
on  the  addendum  of  the  July  3. 1964 
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notice  of  proposed  rulemaking  (NPRM) 
and  our  responses  to  the  comments. 

We  are  also  implementing  changes  to 
the  prospective  payment  rates  for  FY 
1985  resulting  from  the  enactment  of 
Pub.  L  98-369.  Section  2307(bl  of  Pub.  L 
98-369  requires  that,  in  determining  the 
indirect  medical  education  adjustment, 
interns  and  residents  in  approved 
programs  are  to  be  counted  regardless  of 
who  employs  them.  Section  2310  of  Pub. 
L  98-369  requires  that,  effective  October 
1, 1984,  the  annual  inflation  rate  to  be 
applied  to  hospitals  will  be  equal  to  the 
annual  rate  of  increase  in  the  hospital 
market  basket  plus  .25  percent.  Section 
2312  requires  that  anesthesia  services 
provided  by  certified  registered  nurse 
anesthetists  be  paid  for  on  a  reasonable 
cost  basis.  We  are  expanding  this 
payment  method  to  also  cover  such 
services  of  anesthesiology  assistants. 
Section  2.?16  of  Pub.  L.  98-369  requires 
that  a  wage  index  be  developed  that 
incorporates  hospital  wage  differences 
between  full-time  and  part-time 
workers.  We  discuss  below  the  changes 
we  are  making  to  implement  these 
provisions. 

II.  Changes  to  Prospective  Payment 
Rates  and  DRG  Weighting  Factors  for 
FY  1985 

Section  1886(d)(3)(A)  of  the  Act 
specifies  that  the  FY  1984  Federal 
prospective  payment  rates  be  updated 
for  FY  1985.  In  accordance  with  section 
1886(b)(3)  of  the  Act,  the  FY  1984  urban 
and  rural  average  standardized  amounts 
are  to  be  increased  by  the  applicable 
market  basket  index  plus  one  percent.  In 
FY  1985.  these  amounts  are  to  be 
increased  by  the  applicable  market 
basket  index  plus  .25  percent. 

The  basic  methodology  for 
determining  a  hospital's  prospective 
payment  rates  is  set  forth  in  §§405.473 
and  405.474  of  the  regulations.  For  a 
more  detailed  discussion  of  that 
methodology,  we  refer  the  reader  to  the 
interim  final  and  final  rule,  referred  to 
above. 

Below,  we  discuss  the  manner  in 
which  we  are  changing  some  of  the 
factors  or  methodology  used  for 
determining  the  prospective  payment 
rates.  These  changes  are  effective  with 
discharges  occurring  on  or  after  October 
1,  1984,  or  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1. 
1984. 

Cominent— Several  commenters 
maintained  ttiat  one  of  the  purposes  of 
the  prospective  payment  system,  the 
establishment  of  fixed  reliable 
reimbursement  rates  for  Medicare 
inpatient  cases,  was  being  undermined 
by  what  were  perceived  to  be  continual 


regulatory  changes  in  the  payment 
methodology. 

It  was  pointed  out  that  many  features 
of  the  prospective  payment  system, 
including  provisions  for  certain 
retroactive  adjustments,  are  so 
complicated  as  to  cause  confusion  and 
uncertainty.  This  lack  of  stability  was 
seen  as  reminiscent  of  the  previous 
retrospective  cost  based  reimbursement 
system. 

Response — We  sympathize  with  those 
who  may  find  it  difficult  to  understand 
or  keep  up  with  the  changes  in  the 
prospective  payment  system.  Several  of 
its  more  technical  features,  such  as  the 
case-mix  index,  adjustment  for  indirect 
medical  education  costs,  and 
computation  of  the  budget  neutrality 
reductions,  are  admittedly  complex. 
However,  we  point  out  that  most  of 
these  features  were  created  in  response 
to  specific  provisions  of  the  law.  Others, 
such  as  the  provision  to  make  additional 
payments  to  hospitals  located  in 
counties  or  county  equivalents  that  have 
lost  their  urban  status,  were  initially 
proposed  to  address  perceived 
inequities  in  the  system  in  response  to 
comments  received.  The  most  recent 
revisions  incorporated  in  this  final  rule, 
for  example,  the  reduction  in  the  annual 
inflation  rate  used  to  develop  the  FY 
1985  rates  from  a  rate  equal  to  the 
market  basket  plus  one  percent  to  the 
market  basket  plus  one  quarter  of  one 
percent,  reflect  specific  provisions  of 
Pub.  L  98-369,  which  was  enacted  July 
18, 1984. 

A.  Calculation  of  Adjusted  Standarrlized 
Amounts. 

1.  Development  of  a  New  Hospital 
Wage  Index.  Section  1886(d)(2)(C)(ii)  of 
the  Act  requires  that,  in  computing 
Federal  prospective  payment  rates  for 
the  first  year  of  the  prospective  pavment 
system  (FY  1984),  we  standardize  the 
average  cost  per  case  of  each  hospital 
used  m  the  data  base  for  differences  in 
area  wage  levels.  Section  1886(d)(2)(H) 
of  the  Act  requires  that  the  standardized 
urban  and  rural  amounts  for  the  nine 
census  regions  and  national  rates  (Table 
1  of  this  addendum)  be  adjusted  for  a 
hospital's  area  wage  level  as  part  of  the 
methodology  for  determining  the 
prospective  payment  to  a  hospital.  To 
fulfill  both  requirements,  we  constructed 
a  wage  index  to  measure  variations  in 
the  average  cost  per  case. 

We  used  hospital  wage  and 
employment  data  obtained  from  the 
Bureau  of  Labor  Statistics'  (ELS')  ES  202 
reporting  system  to  construct  the  wage 
index,  applied  under  both  of  the  above 
provisions  of  the  Act,  for  computing 
prospective  payments  to  hospitals 
during  FY  1984,  The  BLS  ES  202  svstem 


compiles  information  on  employment 
and  total  wages  for  workers  covered  by 
unemployment  insurance. 

In  the  addendum  to  our  proposed  rule 
(49  FR  27438),  we  explained  the  basis  for 
our  decision  not  to  use  the  data  from 
HCFA's  initial  hospital  wage  survey  to 
develop  an  improved  wage  index,  one 
which  particularly  resolves  the  part  time 
employment  problem.  Although  we  had 
hoped  the  quality  of  the  records 
submitted  in  response  to  the  survey 
initiated  March  16. 1984  would  have 
permitted  the  construction  of  a  more 
refined  index,  our  initial  analysis  of  the 
reported  data  revealed  a  significant 
number  of  inaccurate  or  otherwise 
questionable  entries.  Although  attempts 
were  made  to  obtain  corrected  data  for 
all  hospitals  for  which  obvious  errors 
were  detected  in  the  survey  reports,  we 
concluded  that  the  quality  of  the  survey 
results,  even  after  including  corrected 
records,  was  suspect  in  enough  areas  so 
that  a  reliable  wage  index  would  not  be 
constructed  in  time  for  the  publication  of 
the  FY  1985  prospective  payment  rates. 
We  stated,  however,  that  we  would 
continue  to  correct  errors  in  the  survey 
reports  so  that  a  data  base  of  sufficient 
quality  could  be  obtained  to  permit 
development  of  a  revised  wage  index. 

In  order  to  ensure  that  any  revised 
wage  index  would  be  developed  from 
the  best  national  records  currently 
available,  we  decided  to  afford  each 
hospital  subject  to  the  prospective 
payment  system  the  opportunity  to 
examine  and  verify  the  accuracy  of  the 
survey  data  reported  for  that  hospital. 
On  luly  2, 1984,  we  sent  a  letter  to  each 
hospital  through  the  Medicare  fiscal 
intermediaries  requesting  each  hospital 
to  validate,  and  if  necessary,  to  correct 
the  survey  information  initially  reported 
for  that  facility.  We  pointed  out  what  we 
believed  to  be  the  sources  of  some  of  the 
more  common  errors  in  the  survey 
reports  previously  submitted  and  asked 
hospitals  to  review  and  ensure  the 
accuracy  of  certain  key  data  items. 

Each  hospital  was  also  requested  to 
complete  a  signed  certification  attesting 
to  the  accuracy  of  the  reported  data  and 
to  submit  the  validated  records  directly 
to  our  central  office.  As  of  Ai  ^ust  9. 
1984,  we  had  received  certified  survey 
forms  from  4,367  hospitals. 

Section  2316(a)  of  Pub.  L.  98-369 
requires  the  Secretary  to  conduct  a 
study  to  develop  an  appropriate  wage 
index,  one  which  explicitly  considers 
hospital  wage  differences  between  full- 
time  and  part-time  workers.  Provided 
that  the  certified  survey  data  are 
determined  to  be  accurate  and 
reasonably  complete,  we  plan  to  use 
these  records  for  purposes  of  this  study 
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and  to  construct  a  revised  wage  index 
that  complies  with  this  statutory 
requirement.  Section  2316(b)  of'Pub.  L. 
98-369  also  provides  that  any  changes 
made  in  the  hospital  wage  index  under 
section  2316(a)  shall  be  retroactive  to 
October  1. 1983.  We  remain  hopeful  that 
the  validated  survey  records  that 
hospitals  are  certifying  as  being  correct 
will  permit  the  development  of  an 
improved  measure  of  relative  hospital 
wage  levels  in  accordance  with  the 
requirements  of  Pub.  L.  98-369. 

Comment:  Several  commenters 
expressed  concern  that  the  proposed 
regulations  did  not  correct  the  apparent 
disparities  between  the  urban  and  rural 
wage  indexes.  One  commenter 
suspected  that  in  view  of  the  volume  of 
information  collected  on  the  Medicare 
cost  report,  our  decision  not  to  use  the 
preliminary  survey  results  to  construct  a 
revised  wage  index  had  more  to  do  with 
the  "unpopularity"  of  our  findings  rather 
than  their  inaccuracy. 

Response:  The  basis  for  these 
comments  is  the  belief  that  application 
of  a  single  rural  wage  index  to  all  rural 
counties  within  a  State  does  not 
recognize  the  widely  var>ing  labor 
market  conditions  that  may  prevail 
throughout  the  State.  Several  rural 
hospitals  located  in  countries  adjacent 
to  urban  areas  maintain  that  they  are 
particularly  disadvantaged  by  this 
policy  because  they  incur  labor  costs 
comparable  to  urban  hospitals.  Although 
the  present  urban/rural  distinction 
based  fin  criteria  established  by  EOMB 
is  expressly  mentioned  in  the  statute, 
the  implication  of  these  comments  is 
that  an  alternative  means  for 
aggregating  rural  counties  to  obtain 
wage  indexes  more  reflective  of 
economically  integrated  rural  areas 
needs  to  be  investigated.  We  are 
mindful  of  the  need  for  further  research 
in  this  area  and  have,  in  fact, 
acknowledged  this  in  the  final  rule 
published  August  30, 1983,  which 
implemented  the  Medicare  provisions  of 
Pub.  L.  97-248,  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (see  48  PR 
39433).  This  view  was  reiterated  in  the 
final  rule  for  the  first  year  of  the 
prospective  payment  system  published 
January  3,  1984  (49  PR  257).  However,  to 
date,  the  empirical  basis  for  a  superior 
alternative  rural  definition  that 
recognizes  more  local  hospital  labor 
markets  has  not  been  presented. 

Comments  that  suggest  that  the 
Medicare  hospital  cost  report  already 
provides  sufficient  information  to 
develop  an  improved  wage  index,  to 
overcome  the  major  deficiencies  of  the 
BLS  data,  are  simply  not  correct. 
Constructing  a  wage  index  based  on 


currently  available  cost  reports  would 
not  solve  the  part-time  employment 
problem  since  the  cost  report  does  not 
use  a  standard  definition  of  full-time 
equivalent  (FTE)  employee  or  provide 
total  hours  worked  for  all  hospital 
personnel.  In  addition,  the  compliance 
rate  among  hospitals  in  completing 
those  purely  statistical  items  on  the  cost 
report,  which  could  be  used  to  derive  an 
improved  wage  index,  varies  widely  and 
would  result  in  our  inability  to  develop 
an  index  at  all  for  many  locales. 

With  respect  to  the  suggestion  that 
our  decision  not  to  use  the  initial  survey 
results  to  implement  a  revised  wage 
index  was  for  reasons  other  than  those 
presented  in  the  NPRM,  we  deny  this 
categorically.  We  pointed  out  in  the 
addendum  to  the  NPRM  that  we  were 
attempting  to  obtain  corrected  survey 
reports  from  all  hospitals  for  which 
questionable  survey  data  had  been 
submitted.  On  July  2, 1984,  we  sent  a 
formal  request  to  each  hospital  subject 
to  the  prospective  payment  system 
through  the  Medicare  fiscal 
intermediaries  to  obtain  validated 
survey  data  certified  to  be  accurate.  We 
find  it  rather  discouraging  that  several 
of  those  hospitals  that  were  critical  of 
our  seeming  inability  to  develop  an 
improved  wage  index  in  time  for  the  FY 
1985  version  of  the  prospective  payment 
system  were  among  those  providers  that 
failed  to  submit  a  timely  response  to  our 
July  2  request  for  verification  of  the 
accuracy  of  the  data  previously 
submitted  on  the  survey  reports. 

Comment — One  commenter 
maintained  that  multiplying  the  labor- 
related  portion  of  the  regional  rates  by 
the  area  wage  index  yielded  Federal  " 
rates  that  inappropriately  penalize  rural 
hospitals.  The  commenter  pointed  out 
that  rural  hospitals  have  lower  labor 
costs  when  compared  to  urban  facilities. 
Thus,  multiplying  these  lower  labor 
costs  by  the  applicable  rural  wage  index 
represents  a  "double  reduction"  in 
computing  the  Federal  rate. 

Response — The  commenter's 
statement  fails  to  consider  that  the 
labor-related  costs  used  to  develop  the 
Federal  rates  are  standardized  to 
remove  the  effects  of  differences  in 
wage  levels  among  hospital  urban/rural 
areas.  This  adjustment  is  accomplished 
by  dividing  the  labor-related  portion  of 
each  hospital's  average  cost  per 
discharge  by  the  appropriate  area  wage 
index.  The  resulting  labor  deflated  costs 
are  averaged  for  all  urban  and  rural 
areas  within  each  region  and  within  the 
nation.  The  prospective  payment  system 
methodology  provides  that  the  regional 
and  national  average  labor  deflated  cost 
per  discharge,  multiplied  by  ttie 


hospital's  area  wage  index,  are  the 
bases  for  computing  the  Federal  rates. 
We  point  out  that  this  method  is  a 
technically  accurate  basis  for 
determining  the  payment  rates  that 
recognize  local  differences  in  hospital 
wage  levels.  It  also  complies  with 
sections  1886(d)(2)(C)(ii)  and 
1886(d)(2)(H)  of  the  Act. 

The  purpose  of  standardizing  labor 
costs  for  area  wage  levels  is  to  remove 
the  effect  of  differences  in  hospital 
wages  from  the  cost  data  prior  to 
averaging.  Theoretically,  the 
standardized  costs  represent  what  labor 
costs  would  have  been  in  each  locale 
with  hospital  wage  levels  equal  to  the 
national  average.  However,  paying 
hospitals  in  each  area  the  average  labor 
deflated  cost  per  discharge  would  result 
in  overpayments  to  providers  in  low 
wage  areas  and  underpayments  to 
hospitals  in  high  wage  areas.  Therefore, 
in  computing  the  Federal  rates  it  is 
necessary  to  multiply  the  standardized 
labor-related  regional  and  national  rates 
by  the  area  wage  index  in  order  that  the 
payment  rates  appropriately  reflect  local 
wage  levels. 

Comment — One  commenter  was 
dismayed  by  the  fact  that  we  have  not 
yet  developed  a  wage  index  that 
addresses  the  technical  limitations  in 
the  BLS  data  currently  used  to  construct 
the  measure.  The  commenter  inquired 
whether  any  improved  wage  index 
would  be  implemented  effective  October 
1, 1984  as  required  by  section  2316(b)  of 
Pub.  L.  98-369. 

Response — We  had  hoped  that  the 
accuracy  of  the  data  provided  in 
response  to  HCFA's  hospital  wage 
survey  would  have  permitted  the 
development  of  an  improved  index,  one 
that  particularly  resolves  the  inability  of 
the  BLS  records  to  control  for  area 
differences  in  hospital  part-time 
emplojinent  in  time  for  the  fiscal  year 
1985  update  of  the  prospective  payment 
system.  Unfortunately,  for  reasons 
explained  in  our  July  3, 1984  proposed 
rule,  as  well  as  in  our  previous  response 
above,  the  incompleteness  of  some  of 
the  survey  data  precluded  the 
implementation  of  a  more  refined 
hospital  wage  index  effective  October  1, 
1984.  We  have  asked  hospitals  to  verify 
the  accuracy  of  key  items  reported  in 
the  wage  survey.  Because  of  this  action, 
we  remain  hopeful  that  the  final  survey 
results  will  provide  a  data  base  of 
sufficiently  high  quality  so  that  an 
improved  index  can  be  constructed  as 
soon  as  practicable. 

Section  2316(a)  of  Pub.  L  98-369 
provides  that  the  Secretary  shall 
conduct  a  study  to  develop  an 
appropriate  wage  index,  one  which 
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explicitly  considers  wage  differences 
between  full-time  and  part-time 
workers.  Section  2316(b)  also  provides 
that  any  changes  made  in  the  wage 
index  pursuant  to  section  2316(a)  shall 
be  retroactive  to  October  1. 1983. 
Therefore,  in  compliance  with  the  law. 
any  revised  wage  index  that  addresses 
the  part-time  employment  problem  will 
be  effective  October  1. 1983. 

Comment — One  commenter  urged 
HCFA  to  expedite  the  development  of  a 
new  wage  index  for  the  FY  1985 
prospective  payment  system  rates.  The 
commenter  requested  that  the  new 
index  recognize  area  differences  in  full- 
time  versus  part-time  employment,  and 
in  salary  and  wage  scales  for  rural  and 
urban  areas.  The  commenter  suggested 
that  we  should  not  delay  in  developing  a 
new  wage  index  merely  because  of  the 
data  quality  concerns  and  that  those 
hospitals  that  refuse  to  participate  in  the 
wage  survey  or  supply  erroneous  data 
should  be  penalized.  It  was  noted  that 
section  2316  of  Pub.  L.  98-369  required 
the  Secretary  to  report  to  Congress 
within  30  days  after  the  enactment  of 
Pub.  L.  98-369  on  a  new  wage  index  that 
takes  into  account  wage  differences  of 
full-time  and  part-time  workers.  In 
addition,  the  commenter  noted  that  this 
report  was  to  include  criteria  under 
which  a  hospital  may  obtain  an 
adjustment  to  its  wage  index  if  the  index 
does  not  accurately  reflect  hospital 
wage  levels  in  the  labor  market  area 
serving  the  hospital. 

Response — Contrary  to  the 
commenter's  position,  we  believe  that 
the  issue  of  data  quality  is  of  utmost 
importance  in  deriving  a  new  wage 
index.  As  we  have  explained  in  prior 
Federal  Register  documents,  the  wage 
iridex  is  a  measure  of  the  relative 
differences  in  wages  paid  throughout  the 
various  areas  of  the  country.  Because 
the  wage  index  is  a  crucial  part  of  the 
prospective  payment  system  payment 
formula,  the  data  must  be  of  uniform 
high  quality  across  all  areas.  If  data  are 
missing  from  a  large  number  of 
hospitals,  or  the  quahty  of  the  data  is 
uneven,  the  index  will  be  distorted.  This 
would  lead  to  prospective  payments  that 
are  too  low  in  some  areas,  and 
correspondingly  too  high  in  other  areas. 
While  the  commenter  suggests  that 
hospitals  that  do  not  cooperate  with  the 
wage  survey  effort  be  penalized,  we 
know  of  no  way  this  can  be 
accomplished  within  the  framework  of 
the  wage  index. 

In  this  connection,  we  note  that  one 
major  association  supported  our  attempt 
to  obtain  accurate  data  for  use  in 
constructing  a  new  wage  index.  In  the 
view  of  this  association,  the  importance 


of  data  quality  has  been  heightened  by 
the  requirement  in  section  2316(b)  of 
Pub.  L.  98-339  that  the  new  wage  index 
be  retroactive  to  October  1, 1983. 

The  commenter  also  confuses  the 
issue  of  full-time  and  part-time 
employment,  and  the  issue  of  labor 
markets.  Provided  that  accurate  data  are 
obtained  from  the  wage  survey,  an 
index  can  be  constructed  that  would 
lake  into  account  differences  among 
areas  with  respect  to  full-time  and  part- 
time  employment. 

The  issue  of  labor  markets,  however, 
is  not  one  which  can  be  addressed 
solely  through  the  gathering  of 
appropriate  data  elements.  Rather,  the 
issue  is  how  the  data  are  grouped  or 
aggregated.  Under  the  current 
construction  of  the  wage  index,  urban 
areas  are  those  areas  as  defined  by 
EOMB,  that  fall  within  the  boundaries  of 
MSAs  or  NECMAs.  Rural  areas  are 
defined  on  a  statewide  basis  as  those 
counties  in  a  State  that  do  not  fall 
within  an  MSA  or  NECMA.  (These  are 
the  same  urban  and  rural  area 
designations  that  are  used  in  deriving 
the  Federal  standardized  amounts  under 
section  1886(d)(2)(D)  of  the  Act.)  We 
realize  that  these  designations, 
particularly  with  respect  to  rural  areas, 
may  not  in  all  instances  conform  to 
hospital  labor  markets.  We  discuss  this 
issue  above  as  well  as  in  previous 
Federal  Register  documents.  While 
further  research  is  warranted  in  this 
area,  we  currently  have  no  other 
statistically  valid  and  widely  accepted 
measures  of  urban/rural  areas 
comparable  to  the  MSA  and  non-MSA 
designations.  Consequently,  the  FY  1985 
rates  in  this  addendum  continue  to 
reflect  usage  of  the  EOMB  designations 
in  the  construction  of  the  wage  index. 

We  are  cognizant  of  the  requirements 
of  section  2316  of  Pub.  L.  98-369 
regarding  the  development  of  a  wage 
index.  However,  the  law  does  not 
require  the  development  of  criteria  for 
making  wage  index  adjustments  as  part 
of  the  report  to  Congress  on  a  wage 
index  that  takes  into  account  wage 
differences  between  full-time  and  part- 
time  workers.  This  report,  as  the 
commenter  stated,  was  due  to  Congress 
within  30  days  (by  August  17, 1984)  of 
the  enactment  of  Pub.  L.  98-369.  On  the 
other  hand,  section  2316(c)  of  Pub.  L  98- 
369  contains  no  specific  due  date  for  the 
report  on  proposed  criteria  for  wage 
index  adjustments.  In  view  of  this,  and 
because  we  are  committing  our 
available  resources  to  implementing  the 
wage  index  report  under  section  2316(a) 
of  Pub.  L.  98-369.  we  do  not  intend  to 
address  the  development  of  adjustment 
criteria  in  the  near  future. 


Comment — One  commenter  suggested, 
with  respect  to  designations  of  rural 
referral  centers,  that  these  centers  be 
granted  a  wage  index  adjustment  that 
would  amount  to  a  new  wage  index 
computed  on  a  county-specific  basis. 
According  to  this  commenter,  the 
current  wage  index,  which  aggregates 
all  rural  hospitals  together  in  deriving  an 
index  value,  does  not  provide  adequate 
consideration  to  the  actual  labor  market 
in  which  a  rural  referral  center  operates. 

Response — As  discussed  above  in  the 
addendum  to  this  final  rule,  as  well  as  in 
previous  Federal  Register  documents, 
we  agree  with  the  commenter's 
assessment  that  the  state-wide  non- 
MSA  status  is  a  less  than  perfect 
method  for  aggregating  rural  wage  and 
employment  data  in  order  to  compute  a 
wage  index  for  rural  hospitals.  As  we 
have  noted,  this  is  an  area  that  requires 
further  research  for  alternative 
definitions  of  hospital  labor  markets. 

However,  we  do  not  believe  that  a 
county-specific  wage  index  represents 
an  acceptable  alternative  to  the  current 
index.  The  county  boundaries  may  be 
just  as  inaccurate  as  state-wide 
boundaries  in  defining  hospital  labor 
markets.  In  addition,  the  disaggregation 
of  the  data  that  is  involved  in 
developing  a  county-specific  wage  index 
magnifies  any  deficiencies  or 
inaccuracies  in  the  data.  Because  data 
from  a  relatively  large  number  of 
facilities  are  used  to  compute  an  index 
(as  under  the  current  formula),  data 
deficiencies  or  inaccuracies  tend  to 
balance  off  This  balancing  protection 
would  not  occur  under  a  county-specific 
formula. 

Another  problem  with  a  county- 
specific  index  is  that,  because  each 
index  value  would  be  based  on  the 
wages  of  only  a  few  hospitals,  such  an 
index  comes  close  to  recognizing  the 
actual  wages  paid  by  an  institution, 
even  though  those  wages  may  be  too 
high  relative  to  the  average  wage  in  the 
area.  This  method,  in  effect,  would 
represent  a  partial  return  to  the  cost- 
based  reimbursement  system  in  effect 
prior  to  the  implementation  of  the 
prospective  system.  (Under  that  system 
Medicare  is  paid  on  the  basis  of  actual 
costs  incurred  by  a  hospital.)  We 
reiterate  that  it  is  not  the  purpose  of  the 
prospective  payment  system  wage  index 
to  represent  the  actual  wage  costs 
incurred  by  any  one  hospital;  rather,  the 
wage  index  is  intended  to  represent  the 
average  cost  of  wages  in  a  particular 
area  as  compared  to  average  hospital 
wages  nationwide. 

With  respect  to  the  use  of  BLS  data 
for  deriving  the  wage  index,  we  note 
that  these  data  are  subject  to  a 
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confidentiality  requirement  that  would 
limit  their  usefulness  in  computing 
county-specific  index  values.  Under  this 
requirement,  disclosure  of  actual  data  or 
indexes  for  areas  that  include  fewer 
than  three  reporting  units  is  prohibited. 
(A  reporting  unit  is  the  smallest  unit  for 
which  data  are  recorded  on  the 
employer's  contribution  report. 
Therefore,  two  or  more  hospitals  owned 
by  one  organization  could  appear  as  one 
reporting  unit.)  The  confidentiality 
requirement  would  be  a  particular 
problem  with  respect  to  rural  counties 
where  there  are  generally  fewer 
hospitals  than  in  urban  areas.  We  note 
that  the  commenter  was  unable  to 
provide  county-specific  indexes  for  a 
large  number  of  rural  counties  because 
of  the  confidentiality  requirement. 

2.  Grouping  of  Urban/Rural  Averages 
Within  Geographic  Areas 

Under  section  1886(d)(2)(D)  of  the  Act, 
the  average  standardized  amounts  per 
discharge  must  be  determined  for 
hospitals  located  in  urban  and  rural 
areas  of  the  nine  census  divisions  and 
the  nation. 

For  FY  1985  the  Federal  rates  are 
comprised  of  the  national  role  (25 
percent)  and  the  regional  rate  (75 
percent)  (section  1886(d)(1)(D)  of  the 
Act).  Therefore,  we  are  revising  Table  1 
in  this  addendum  to  add  a  category  for 
national  averages  so  that  Table  1  would 
contain  20  standardized  amounts  (ten 
urban  amounts  and  ten  rural  amounts 
further  divided  into  labor-related  and 
nonlabor-related  portions). 

The  methodology  for  computing  the 
national  average  standardized  amounts 
is  identical  to  the  methodology  for 

•  determining  the  regional  amounts, 
except  that  the  national  urban  and  rural 
categories  include  hospitals  from  all 
urban  or  rural  geographic  areas, 
respectively.  However,  certain  national 
adjustment  factors,  such  as  those  for 

*  outliers  and  budget  neutrality,  differ 
slightly  from  the  regional  adjustment 
factors. 

On  June  29, 1984.  BOMB  announced, 
effective  June  30.  1984.  revised  listings  of 
MSA/NECMA  designations  that  are 
used  in  calculating  the  standardized 
amounts.  As  stated  in  the  januarv  3, 
1934  final  rule  (49  FR  253).  such  changes 
in  designation  are  not  recognized  in  the 
prospective  payment  rates  until  the 
beginning  of  the  next  fiscal  year 
/  following  the  announced  changes. 

3  Updating  the  Average  Standardized 
Amounts 

In  accordance  with  section 
1886(d)(3)(Al  of  the  Act.  we  are  updating 
the  urban  and  rural  average 
standardized  amounts  using  the 


applicable  target  rate  percentage 
specified  in  section  1836(b)(3)(B)  of  the 
Act  as  amended  by  section  2311  of  Pub. 
L.  98-369.  This  section  of  the  law 
specifies  that,  effective  October  1. 1984. 
the  annual  inflation  rate  to  be  apphed 
for  updating  the  target  rate  applicable  to 
hospitals  that  are  subject  to  section 
1886(b)  of  the  Act.  as  well  as  to 
hospitals  under  the  prospective  payonent 
system,  will  be  equal  to  the  annual  rate 
of  increase  in  the  hospital  market  basket 
plus  .25  percent  instead  of  the  annual 
rate  of  increase  in  the  market  basket 
plus  one  percent  as  previously  provided. 
The  market  basket  identifies  the  most 
commonly  used  categories  of  goods  and 
services  that  contribute  to  total  hospital 
inpatient  operating  expense  and  weights 
each  category  to  reflect  the  estimated 
proportion  of  total  hospital  operating 
expenses  attributable  to  that  category. 
The  table  below  includes  the  estimated 
percentages  used  for  updating  the 
average  standardized  amounts  for 
calendar  years  1984  through  1986. 

Market  Basket  Plus  .25  Percent 


Calendar  year 

Par- 
centage 

1984   ..„    ._ 

6  25 

1965...     „. 

6  75 

1986.. 

7.3S 

-       •■ 

Section  1886(b)(3)(B)  of  the  Act  also 
requires  that  the  market  basket  rate  of 
increase  plus  .25  percent  be  applied  in 
determining  the  target  amounts  for  those 
hospitals  that  are  excluded  from  the 
prospective  payment  system  but  subject 
to  the  target  rate-of-increase  limits 
specified  in  §  405.463.  These  target  rate 
percentages  would  be  applied  in 
computing  hospital  target  .amounts  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1984. 

Comment — Several  commenters 
expressed  concern  that  the  reduction  in 
the  annual  inflation  rate  used  to 
compute  the  prospective  payments  from 
the  market  basket  plus  one  percent  to 
the  market  basket  plus  one  quarter  of 
one  percent  would  result  in  inadequate 
reimbursement  for  new  technology. 

/?espo/7se— Section  2310  of  Pub.  L.  98- 
369  amended  section  1886(b)<3)[B)  of  tlie 
Act  to  provide  that  the  inflation  factor 
used  to  develop  the  prospective 
payment  rates  for  FY  1985  and  FY  1986 
would  be  equal  to  the  market  basket 
rate  plus  one  quarter  of  one  percentage 
point.  Although  the  commenters  implied 
that  the  purpose  of  the  previous  one 
percent  allowance  was  to  provide  an 
explicit  adjustment  for  the  costs  of  new 
technology,  we  point  out  that  the  precise 
basis  for  the  add-on  (one  percent)  was 
not  specified  by  Congress  in  the 


conference  comjnittee  reports  that 
accompanied  Pub.  L  97-248  and  Pub.  L. 
98-21.  One  could  also  reasonably 
conclude  that  the  purpose  of  the  one 
percent  add-on  was  to  provide  a 
tolerance  factor  for  imprecision  in  the 
market  basket  forecasts,  or  to  account 
for  the  net  effect  of  those  variables  not 
reflected  in  the  hospital  imput  price 
index,  such  as  changes  in  population, 
productivity,  or  service  intensity. 

We  believe  the  explicit  language  of 
section  2310  of  Pub.  L.  98-369  and 
section  1886(d)(3)(A)  of  the  Act  requires 
a  reduction  in  the  standardized  amounts 
used  to  compute  the  Federal  rates  before 
adjusting  for  budget  neutrality. 
Similarly,  the  revision  to  section 
1886(b)(3)(B)  of  the  Act  also  affects  the 
updating  of  the  hospital-specific  portion 
of  the  prospective  payment  rates  (again 
prior  to  adjusting  for  budget  neutrality), 
as  well  as  the  maximum  rate  of  increase 
in  costs  allowed  for  hospitals  excluded 
from  the  prospective  payment  system. 
Although  section  2310  of  Pub.  L.  98-369 
requires  a  reduction  in  the  add-on  to  the 
inflation  factor  used  to  trend  the  FY  1984 
rates,  the  law  makes  no  change  in  the 
budget  neutrality  provisions.  Thus, 
while  the  Federal  rates  and  updating 
factors  used  to  trend  the  hospital- 
specific  portion  have  been  reduced  in 
this  final  rule  to  reflect  the  inflation 
factor  prescribed  by  section  2310  of  Pub. 
L.  98-369.  we  point  out  that  the  offset  for 
budget  neutrality  has  also  been 
adjusted.  The  reduction  in  the  regional 
and  national  standardized  rates  and 
hospital-specific  portion  update  factors 
attributable  to  section  2310  of  Pub.  L. 
98-369  is  entirely  due  to  the  revised 
budget  neutrality  adjustments  for  1984 
and  1985. 

Comment — One  commenter 
recommended  that  we  adjust  the 
prospective  payment  rates  if  our  market 
basket  estimates  of  inflation  prove  to  be 
inaccurate.  In  order  to  preserve  the 
prospective  nature  of  the  system,  it  was 
suggested  that  we  compensate  for 
market  basket  forecasting  errors  by 
providing  for  a  corresponding 
adjustment  in  the  rates  for  the  following 
fiscal  year. 

Response — The  main  thought  of  this 
comment  parallels  comments  raised  in 
previous  prospective  payment 
regulations.  As  we  have  stated  one  of 
the  purposes  of  the  prospective  payment 
system  is  the  establishment  of  known 
payment  rates  prospectively. 

Therefore,  we  have  not  adopted  the 
suggestion  that  the  rates  be  adjusted 
retroactively. 

Comment — One  commenter  noted  that 
only  one  firm.  Data  Resources 
Incorporated  (DRI),  currently  prepares 
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\hc  forecasts  of  the  rate  of  change  in  the 
hospital  input  price  index,  (that  is,  the 
market  basket),  which  is  used  to  update 
the  prospective  payment  system.  It  was 
recommended  that  we  use  several  firms 
to  obtain  forecasts  of  the  rate  of 
increase  in  the  market  basket  to  trend 
the  prospective  payment  system. 

Response — The  basis  for  the 
commenter's  recommendation  is  that 
several  estimates  would  increase  the 
precision  of  the  market  basket  forecasts 
used  to  develop  the  prospective 
payment  rates.  However,  we  have  no 
reason  to  believe  the  use  of  several 
economic  forecasting  firm.s  would  yield 
superior  or  more  accurate  estimates  of 
the  rate  of  increase  m  the  market  basket 
than  those  currently  provided  by  one 
contractor.  Aside  from  the  substantial 
additional  expense  that  use  of  several 
firms  would  entail,  there  is  no  evidence 
that  the  forecasts  provided  to  us  to  date 
have  been  biased.  In  addition,  we  point 
out  that  all  economic  forecasting  firms 
have  an  equal  opportunity  to  bid 
competitively  for  the  contract  under 
which  the  estimates  of  the  rate  of 
change  in  the  hospital  input  price  index 
are  provided  according  to  prescribed 
criteria. 

4.  Adjustments  to  Average  Standardized 

Amounts 

a  Part  B  Costs  Section  ie62(a)(14)  of 
the  Act  prohibits  payments  for 
ncnptiysician  services  furnished  to 
hospital  inputients  unless  the  services 
are  fuT.ished  either  directly  by  the 
hospital  or  by  an  entity  under 
arrangements  made  by  the  hospital.  In 
order  to  adjust  urban  and  n;,ral  regional 
and  n.itional  standardized  amounts  per 
discharge  so  that  they  represent  costs 
previously  billed  under  Fart  B.  the 
amo!  nts  for  FY  1985  are  increased  by 
.13  percent.  (We  note  that  this  figure  (13 
percent)  represents  the  same  percentage 
increase  that  is  used  in  FY  1984.)  This  is 
an  estimate  made  by  HCFA's  Office  of 
Financial  and  Actuarial  Analysis  of  the 
costs  of  inpatient  hospital  services 
previously  billed  to  HCFA  under  Part  B. 

b.  FICA  Taxes.  Section  1886(b)(6)  of 
the  Act  requires  that  adjustments  be 
made  for  purposes  of  the  target  rate 
limits  in  recognition  that  certain 
hospitals  were  required  to  enter  the 
•Social  Security  system  and  begin  paying 
FICA  taxes  as  of  January  1.  1984.  As 
explained  in  the  preamble  of  the  interim 
final  rule  (48  FR  39766).  the  conference 
comminee  report  accompanying  Pub.  L 
9&-21  expressed  the  intent  that  the 
Federal  rate  under  prospective  payment 
also  be  adjusted  to  reflect  this  change 
(H.R.  Rep.  No.  98-47.  98th  Cong..  1st 
Sess.  184  (1983)).  We  estimate  the 
amount  of  the  adjustment  for  FY  1985  to 


the  urban  and  rural,  regional  and 
n.hitional  standardized  amounts 
necessary  to  account  for  additional 
costs  of  payroll  taxes  for  hospitals 
entering  the  Social  Security  system  to  be 
.18  percent,  which  is  the  same 
percentage  increase  as  in  FY  1984. 

Therefore,  we  are  increasing  the 
standardized  amounts  by  this 
percentage. 

c.  Outliers.  Section  1886(d)(5)(A)  of 
the  Act  requires  that  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  also  be 
made  for  cost  outliers.  Section 
1886(d)(2|(E)  of  the  Act  correspondingly 
requires  that  the  standardized  amounts 
be  reduced  by  a  proportion  that  is 
estimated  to  reflect  outlier  payments. 
Furthermore,  section  1886(d)(5)(A)(iv)  of 
the  Act  directs  that  outlier  payments 
may  not  be  less  than  five  percent  nor 
more  than  six  percent  of  total  payments 
projected  to  be  made  based  on  the 
pro.spective  payment  rates  in  any  year. 

We  are  reducing  the  size  of  the 
reserve  for  outliers  from  6.0  persent  of 
total  payments,  which  we  had 
established  for  FY  1984,  to  5.0  percent  of 
total  payments  while  providing 
proportionately  greater  payment  for 
tj-pical  cases  and  avoiding  any  great 
risk  of  general  disadvantage  to 
hospitals.  As  we  indicate  in  the  final 
rule  (49  FR  265).  we  will  pay  for  any 
outlier  that  meets  the  criteria  in 
§  405.475.  even  if  aggregate  outlier 
payments  result  in  more  than  five 
percent  (as  proposed]  of  total  payments. 
For  those  hospitals  that  experience  a 
higher  incidence  of  outliers,  we  believe 
that,  in  the  aggregate,  other  adjustments 
(such  as  the  medical  education 
adjustment)  are  in  place  to  assist  these 
hospitals. 

In  accordance  with  these 
requirements,  we  have  calculated  the 
factors  necessary  to  adjust  the  national 
and  regional  amounts  for  FY  1985  to 
take  into  account  outlier  payments  of 
five  percent  of  total  payments  based  on 
the  blended  Federal  rates.  The  outlier 
adjustment  factors  are  as  follows: 

Regional— .950    j 
National— .950    ' 

We  are  revising,  as  well,  the  day 
outlier  and  cost  outlier  thresholds  so 
that  total  estimated  outlier  payments  for 
FY  1985  would  be  5.0  percent  of  total 
payments.  A  discharge  in  FY  1985  will 
be  considered  an  outlier  if  the  number  of 
days  in  the  stay  exceeds  the  mean 
length  of  stay  for  discharges  within  the 
DRG  by  the  lesser  of  22  days  or  1.94 
standard  deviations.  We  refer  the  reader 
to  Table  5  in  this  addendum  for  the  DRG 
outlier  thresholds. 


For  FY  1985,  a  discharge  that  does  not 
qualify  as  a  day  outlier  will  be 
considered  a  high  cost  outlier  if  the  cost 
of  covered  services  exceeds  the  greater 
of  2.0  times  the  Federal  rate  for  the  DRG 
or  $13,000. 

The  methodology  for  calculating  these 
factors  is  explained  in  detail  in  section 
V.  of  this  addendum.  It  should  be  noted 
that  the  regional  outlier  reduction  value 
(.950)  represents  an  adjustment  to  the 
standardized  amounts  for  FY  1985  but 
without  regard  to  reductions  for  outlier 
payments  in  FY  1985. 

Comment — We  received  comments 
from  a  number  of  teaching  hospitals 
objecting  to  the  proposd  increase  in  the 
outlier  thresholds  necessary  to  maintain 
the  reduction  in  the  reserve  for  outliers 
from  6.0  percent  of  total  payments  to  5.0 
percent  of  total  payments.  Because  these 
hospitals  generally  have  a  higher 
incidence  of  outlier  cases,  they  argued 
that  we  should  retain  the  6.0  percent 
outlier  reserve. 

Response — We  believe  that  if  is 
desirable  to  reduce  the  size  of  the  outlier 
reserve  from  6.0  percent  to  5.0  percent 
because  it  allows  proportionately 
greater  payment  for  typical  cases  and 
avoids  any  great  risk  of  general 
disadvantage  to  hospitals.  Maintaining  a 
6.0  percent  outlier  reserve  results  in  less 
payment  to  all  hospitals  for  typical 
cases.  While  benefiting  facilities  with  a 
greater  incidence  of  outliers,  it  penalizes 
tho.se  hospitals  with  relatively  few 
outlier  cases.  We  believe  ttiat  it  is  m  the 
greater  interest  of  hospitals  and  the 
program  to  eliminate  some  of  the 
reserve  for  outliers  and  include  the 
corresponding  amount  in  the 
standardized  amounts  then^by  providing 
all  hospitals  with  somewhat  larger 
Federal  rates  for  typical  ca.ses.  We 
believe  that  the  indirect  medical 
education  adjustment  proviOed  to 
teaching  hospitals  will  help  to  minimize 
the  effect  that  increases  in  the  outlier 
thresholds  might  have  on  these 
hospitals. 

As  we  indicated  in  the  January  3. 1984 
final  rule  (49  FR  265).  we  will  pay  for 
any  outlier  that  meets  the  criteria  in 
§  405.475  even  if  the  aggregate  outlier 
payments  result  in  more  than  the 
estimated  level. 

Comment — We  received  comments 
suggesting  that  the  mean  lengths  of  stay 
by  DRG  should  be  recalculated  based  on 
actual  prospective  payment  experience 
to  date  in  order  to  reflect  decreases  in 
the  average  length  of  stay  resulting  from 
implementation  of  the  prospective 
payment  system.  Since  these  numbers 
are  used  to  calculate  transfer  and  outlier 
payments,  failure  to  recalculate  the 
mean  lengths  of  stay  removes  financial 
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incentives  for  additional  improvements 
by  the  hospital  industry. 

Response— The  standardized  amounts 
reflect  the  number  of  inpatient  days  per 
case  based  on  1981  hospital  experience. 
Therefore,  if  the  mean  length  of  stay 
were  recalculated  to  reflect  the  actual 
changes  in  lengths  of  stay  from  the  1981 
data  base,  adjustment  to  the 
standardized  amounts  would  also  be 
required  to  reflect  the  decreased  costs 
resulting  from  shorter  inpatient  stays. 

Coniment — Several  commenters 
objected  to  the  increase  in  the  outlier 
thresholds  stating  that  recent  HCFA 
reports  indicate  that  outlier  payments  to 
date  account  for  less  than  two  "percent 
of  total  DRG  payments.  This  would 
indicate  that  the  outlier  thresholds 
established  for  FY  1984  were  too  high 
since  outlier  payments  thus  far  under 
the  prospective  payment  system  appear 
to  be  well  below  the  6.0  percent 
expected  outlier  payment  level. 
Therefore,  while  a  reduction  in  the 
outlier  reserve  is  appropriate,  inceases 
,  in  the  outlier  thresholds  are  not 
warranted.  Also,  one  commenter  stated 
that  we  have  presented  no  evidence  to 
demonstrate  a  quantitative  relationship 
between  the  newly  established 
thresholds  and  the  expected  reduction  in 
outlier  payments. 

Response— The  2  percent  figure  cited 
by  the  commenters  is  misleading  in  that 
it  represents  the  proportion  of  total  DRG 
payments  that  were  paid  for  outlier 
cases.  The  outlier  adjustment,  however, 
is  applied  only  to  the  Federal  portion  of 
the  payment  amount  (that  is,  25  percent 
dunng  the  first  year  of  the  transition 
period).  Since  the  cost  of  outlier  cases 
are  already  reflected  in  each  hospital  s 
base  period  operating  costs  used  to 
compute  the  hospital-specific  portion  of 
the  blended  rate  dunng  the  transition 
period,  the  outlier  adjustment  is  not 
applied  to  the  hospital-specific  portion 
of  the  DRG  payment.  Therefore,  in 
determining  the  extent  of  outlier 
payments,  only  the  Federal  portion  (25 
percent)  of  total  DRG  payments  should 
be  considered  rather  than  total  DRG 
payments  overall. 

We  calcul.^ted  the  revised  outlier 
thresholds  using  1981  MEDPAR  data 
such  that  estimated  outlier  payments 
would  equal  5.0  percent  of  total  Federal 
DRG  payments.  The  length-of-stay  and 
cost  outlier  criteria  were  calibrated  so 
that  the  national  average  shares  of 
length-of-stay  and  cost  outlier  payments 
would  be  85  and  15  percent  respectively, 
Therefore,  based  on  the  revised  outlier" 
thresholds,  we  estimate  that  in  total. 
4.25  percent  of  Federal  DRG  payments 
will  be  for  day  outliers  and  ,75  percent 
will  be  for  cost  outliers. 


Based  upon  outlier  and  DRG  payment 
data  received  through  July  27,  1984. 
there  is  no  evidence  to  suggest  that  total 
outlier  payments  are  below  the  levels 
intended.  Therefore,  as  discussed  above, 
we  are  continuing  to  set  the  outlier 
thresholds  on  the  basis  of  the  1981 
MEDPAR  data. 

Comment — One  commenter  objected 
to  the  current  provision  that  a  case  that 
qualifies  for  payment  as  a  day  outher  is 
not  eligible  for  cost  outher  payments.  It 
was  recommended  that  cost  outlier 
status  be  granted  for  those  cases  in 
which  a  hospital  could  demonstrate  a 
"significant  financial  loss"  due  to  the 
requirement  to  treat  such  cases  as  day 
outliers. 

Response— We  recognize  that 
hospitals  may  receive  less  payment 
under  the  day  outlier  criteria  for  cases 
that  otherwise  qualify  as  both  day  and 
cost  outliers.  This  fact,  however,  does 
not  mean  that  a  hospital  will  incur  a 
significant  financial  loss  because  the 
pospective  payment  system  provides 
financial  incentives  for  cases  in  which  a 
provider's  costs  are  less  than  the 
standard  pajTnent  rate.  Aside  from  the 
administrative  burden  presented  by  the 
need  to  establish  standards  under  which 
a  "significant  financial  loss"  has 
occurred  if  the  recommendation  were 
adopted,  we  point  out  that  the 
commenter's  suggestion  may  be  at  odds 
with  statutory  intent.  Under  section 
1886(d)(5)(D)(ii)  of  the  Act,  a  case  is 
eligible  for  payment  as  a  cost  outlier 
only  if  it  cannot  be  considered  a  length 
of  stay  outlier.  Our  interpretation,  which 
we  believe  is  reasonable  and 
supportable,  precludes  greater  cost 
outlier  payments  if  a  case  also  qualifies 
as  a  day  outlier.  We  previously 
responded  to  similar  comments  received 
in  this  connection  in  the  interim  final 
rule  of  September  1, 1983  (48  FR  39776). 
The  reader  is  referred  to  a  summary  of 
the  comments  and  our  responses,  which 
appeared  in  the  final  rule  of  January  3. 
1984  (49  FR  266).  For  these  same  reasons 
we  have  not  adopted  the 
recommendation. 

d.  Anesthetists'  Services.  Under 
section  2312  of  Pub.  L.  98-369.  the  costs 
to  the  hospital  of  the  services  of 
nonphysician  ansthetists  will  be 
reimbursed  in  full  by  Medicare  on  a 
reasonable  cost  basis.  In  order  to  ensure 
that  these  services  will  be  paid  for  only 
once,  we  must  remove  their  costs  from" 
the  prospective  payment  rates. 

For  cost  reporting  periods  beginning  in 
FY  1985,  we  have  reduced  the  adjusted 
standardized  amounts  to  reflect  the 
removal  of  these  costs  by  means  of  the 
budget  neutrality  adjustment 
methodology.  Our  method  for  doing  this 


IS  explained  in  section  V.D.  of  this 
Addendum.  We  estimate  that  FY  19B5 
payments  for  anesthetists  services  will 
be  about  $160  miUioa  or  0.5  percent  of 
Medicare  operating  costs  for  hospital 
accounting  years  begimiing  in  FY  1985. 

By  incorporating  these  estimated  costs 
in  the  nonoperating  costs  of  each 
hospital  for  purposes  of  the  budget 
neutrality  comparisons,  we  have,  in 
effect,  reduced  the  national  adjusted 
average  standardized  amount  by  0.32 
percent,  and  reduced  the  regional 
adjusted  average  standardized  amount 
by  0.42  percent.  (The  reason  for  the 
difference  in  the  FY  1985  blending 
portions  for  Federal  national  and 
regional  rates  and  the  phasing  in  of  cost 
reimbursement  for  anesthetists  services 
at  the  beginning  of  each  hospital's  cost 
reporting  period.) 

Since  the  requirement  of  budget 
neutrality  does  not  apply  for  FY  1986, 
next  year  we  will  adjust  the  average 
standardized  amounts  directly  to  take 
the  costs  of  anesthetists  services  into 
account.  Based  on  current  data,  we 
expect  this  to  result  in  an  0.524  percent 
reduction  in  those  amounts.  Since  the 
national  and  regional  blending  portions 
are  equal  for  FY  1988  Federal  rates,  and 
since  cost-based  reimbursement  for 
anesthetists'  services  is  effective  for  all 
of  FY  1986,  the  same  reduction  would 
apply  in  both  cases. 

e.  Budget  Neutrality.  In  accordance 
with  section  1886(e)(1)  of  the  Act,  the 
prospective  paj-ment  system  should 
result  in  aggregate  program 
reimbursement  equal  to  "what  would 
have  been  payable"  under  the 
reasonable  cost  provisions  of  prior  law; 
that  is.  for  FYs  1984  and  1985.  the 
prospective  payment  system  must  be 
"budget  neutral". 

During  the  transition  penod,  the 
prospective  payment  rates  are  a  blend 
of  a  hospital-specific  portion  and  a 
Federal  portion.  Further,  effective 
October  1, 1984,  the  Federal  portion  will 
be  a  blend  of  national  and  regional 
rates.  As  a  result,  we  must  determine 
three  budget  neutrality  adjustments — 
one  each  for  both  the  national  and 
regional  rates,  and  one  for  the  hosptial- 
specific  portions.  The  methodology  we 
are  using  to  make  these  adjustments  is 
explained  in  detail  in  section  V.  of  this 
addendum. 

Based  on  the  data  available  to  date, 
we  have  computed  the  following  Federal 
rate  budget  neutrality  adjustment 
factors: 

Regional — .950 
.National — .954 

As  with  the  regional  outlier 
adjustment  factor,  the  regional  budget 
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neutrality  factor  represents  estimated 
payments  under  the  prospective 
payment  system  for  FY  1985  as 
compared  to  estimated  reimbursement 
under  the  law  in  effect  prior  to  Pub.  L 
98-21.  for  the  same  period  (FY  1985). 
without  regard  to  the  reduction  for 
either  outlier  payments  in  FY  1984  or 
budget  neutrality  in  FY  1984. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost-of-Living  in  Alaska  and 
Hawaii 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospectue  payment  rates  as  described 
m  section  C.  below.  For  discussion 
purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
mto  labor  and  nonlabor  portions.  Table 
1.  as  reused  in  this  addendum,  contains 
the  actual  labor-related  and  nonlabor- 
related  shares  that  will  be  used  to 
calculate  the  Federal  payment  rates. 

1.  Adjustment  for  Area  Wage  Levels 

Section  iaa6(d)f2)(H)  of  the  Act 
requires  that  an  adjustment  be  made  to 
the  labor-related  portion  of  the  national 
and  regional  prospective  payment  rates 
to  account  for  area  differences  in 
hospital  wage  levels.  This  adjustment  is 
made  by  the  intermediaries  by 
multiplying  the  labor-related  portion  of 
the  adjusted  standardized  amount  by 
the  appropriate  wage  index  for  the  area 
in  which  the  hospital  is  located. 

In  the  absence  of  a  HCFA  wage  index, 
we  decided  to  continue  using  the  BLS 
wage  index  computed  from  the  1981  ES 
202  data  to  adjust  the  Federal 
standardized  rates  applicable  for  FY 
1985.  The  wage  index  appearing  in  the 
addendum  to  the  September  1. 1983 
interim  final  rule  (48  FR  39871)  was  also 
computed  from  hospital  wage  and 
employment  data  for  1981  furnished  to 
us  from  BLS  through  its  ES  202 
employment  and  wage  system. 
However,  the  wage  indexes  appearing  in 
Tables  4a  and  4b  of  this  addendum  have 
been  updated  to  reflect  the  most  recent 
corrections  in  the  1981  ES  202  data.  The 
revised  wage  indexes  incorporate 
corrections  that  were — 

•  Published  in  the  NPRM  (49  FR  27442): 

•  Issued  to  regional  offices  after 
publication  of  the  interim  final  rule:  or 

•  Based  on  revised  data  reviewed 
subsequent  to  the  last  issuance  to  the 
regional  office. 

In  addition,  the  index  also  reflects  the 
most  recent  changes  in  urban  area 
definitions.  These  new  MSA  definitions 
were  announced  by  EOMB  on  June  29, 


1984  (see  EOMB  Announcement  84-16 
for  further  information). 

As  result  of  these  corrections  and 
revisions,  the  national  average  monthly 
wage  for  hospital  workers  has  increased 
from  the  previous  average  of  $1J)71.50 
used  to  compute  the  wage  index  in  the 
September  1,  1983  document  to  $1,073.68. 
We  believe  that  this  is  an  appropriate 
time  to  recalculate  all  the  urban  and 
rural  wage  index  values  using  the  new 
national  average  wage  so  as  to  achieve 
the  greatest  accuracy  possible  for 
reflecting  the  relative  differences  in 
wage  levels  between  the  various  urban 
and  rural  areas  throughout  the  country. 
Usually,  during  the  year  when  we 
receive  corrected  employment  and  wage 
data  for  a  particular  area  from  BLS.  we 
revise  only  the  index  for  that  particular 
area.  While  the  corrected  data, 
depending  on  the  magnitude  of  the 
correction,  could  also  affect  the  national 
average,  we  do  not  revise  all  the  index 
values  at  that  time  to  reflect  the  new 
national  average.  We  do  not  do  so 
because  generally  the  effect  on  the 
national  average  is  minim.al.  Moreover, 
recalculating  all  the  index  values  to  take 
account  of  this  new  average  would  lead 
to  continuing  uncertainty  amoung  many 
hospitals  as  to  the  amount  of  payment 
they  would  receive  for  discharges.  This 
uncertainty  and  its  attendant 
administrative  complexity  would  be 
compounded  if  there  were  several  such 
changes  during  a  particular  period,  as  is 
frequently  the  case. 

However,  because  we  are  now 
promulgating  new  rates  for  the  second 
year  of  the  prospective  payment  system, 
we  believe  that  this  is  an  appropriate 
time  to  fully  revise  the  hospital  wage 
index  to  reflect  all  the  changes  that  have 
occurred  over  the  previous  year  (FY 
1984).  In  this  manner,  we  hope  to  ensure 
the  greatest  possible  accuracy  in  the 
wage  index  consistent  with 
administrative  simplicity  and  equitable 
treatment  for  all  hospitals. 

2.  Adjustment  for  Cost-of-Living  in 
Alaska  and  Hawaii 

Section  1886{d)(5](C)(iv)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  unique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
were  included  in  the  adjustment  for  area 
wages  above.  Far  FY  1985.  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  is  made  by  the  intermediaries  by 
multiplying  the  nonlabor  portion  of  the 
standardized  amounts  by  the 
appropriate  adjustment  factor  contained 
in  the  table  below. 


Table— CosT-OF-LiviNG  Adjustment 
Factors,  Alaska  and  Hawaii  Hospitals 


Alaska— All  area* 

1  2S 

Mawam 

OaNj _ 

1  225 

KaiKil 

Maui „ 

1  20 

Mokjkai  .. 

larwi 

„.      120 
1  20 

Hawaii 

1  io* 

(The  above  lactof*  are  based  on  daU  obtained  from  itie 
U  S    Office  ot  Pefsonnel  Management,  pubtahed  lr>  ttmr 

FPM-591  letter  se.ies  ) 


C.  ORG  Weighting  Factors 

In  both  the  interim  final  rule  (48  FR 
39889]  and  the  final  rule  (49  FR  332),  we 
explained  that,  as  a  part  of  applying 
budget  neutrality,  we  were  adjusting  the 
Federal  standardized  amounts 
downward  to  reflect  a  3.38  percent 
expected  improvement  in  hospitals 
reporting  of  patient  diagnoses  and 
procedures  performed  on  the  Medicare 
hospital  bill.  This  improvement  in  the 
accuracy  and  completeness  of  reported 
patient  information  was  anticipated 
because  the  prospective  payment 
system  makes  payments  to  hospitals 
based  on  a  patient's  diagnosis  and 
procedures  performed.  Thus,  the 
prospective  payment  system  offers 
hospitals  an  incentive  to  report  complete 
and  accurate  medical  information  on  the 
billing  records  sent  to  the  fiscal 
intermediaries,  whereas  the  previous 
system,  based  as  it  was  on  the 
reimbursement  of  incurred  costs, 
without  regard  to  a  patient's  condition, 
provided  no  such  incentive. 

Increasing  the  accuracy  and 
completeness  of  medical  data  reported 
on  the  bills  has  the  effect  of  raising 
hospital  case-mix  index  values,  which  in 
turn  results  in  higher  payments  to 
hospitals.  The  emerging  experience 
under  the  prospective  payment  system 
indicates  that  the  average  case  mix 
submitted  on  the  inpatient  bills  has 
increased  more  than  the  3.38  percent 
anticipated  for  FY  1984.  To  correct  for 
the  distortion  caused  by  this  higher  than 
expected  case  mix,  we  are  revising  the 
payment  system  for  FY  1985. 

In  the  NPRM,  we  noted  that,  as  of 
March  1984,  we  had  observed  an 
increase  in  case  mix  2.4  percent  more 
than  the  3.38  percent  anticipated  for  FY 
1984.  Additional  data  received  through 
July  1984  indicate  that  average  case  mix 
has  increased  7.3  percent,  or  3.8  percent 
m.ore  than  anticipated  for  FY  1984 
(1.0338x1.038  =  1.073). 

We  believe  that,  for  the  most  part,  this 
does  not  represent  a  "real"  increase  in 
case  mix,  but  a  paper  one.  Recent  study 
shows  that,  in  the  absence  of  the 
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prospective  payment  system,  average 
case  mix  might  have  been  expected  to 
increase  by  about  0.3  percent  through 
FY  1984.  However,  it  is  possible  that  a 
portion  of  the  increase  in  case  mix  could 
have  resulted  from  factors  such  as 
shifting  loM/er  intensity  cases  to  the 
outpatient  setting.  As  discussed  m  more 
detail  below,  commenters  offered  many 
explanations  for  the  increase  in  average 
case  mix  that  we  have  not  been  able  to 
support  from  the  data  available  to  us 
currently.  As  a  result,  we  plan  to  do  a 
study  that  will  enable  us  to  identify  with 
greater  precision  the  relative  influence 
of  the  various  potential  causes  of  this 
increase. 

Since  the  results  of  such  a  study  are 
not  yet  available,  and  considering  the 
controversy  resulting  from  the  NPRM 
proposal  to  reduce  DRG  weights  across- 
the-board  by  2.4  percent,  we  have 
decided  not  to  fully  reduce,  at  this  time, 
■  the  DRG  weights  by  the  method 
proposed.  Instead,  we  subtracted  0.3 
percent  (representing  the  estimated  real 
increase  in  case  mix  that  might  have 
occurred  in  the  absence  of  the 
prospective  payment  system)  from  2.4 
percent.  The  remaining  2.1  percent 
represents  an  increase  in  average  case 
mix  that  may  or  may  not  be  based  on 
real  increases  in  resource  consumption 
per  case.  Because  it  is  virtually  certain 
that  a  substantial  portion  of  this  2.1 
percent  increase  in  average  case  mix  is 
not  "real",  but  considering  that  we  are 
not  yet  able  to  identify  how  much,  we 
are  reducing  DRG  weights  by  only  half 
of  that  percent,  or  1.05  percent. 

Thus,  for  discharges  occurring  on  or 
after  October  1. 1984,  we  are  reducing 
each  DRG  relative  weight  by  an  amount 
equal  to  only  a  portion  of  the  observed 
increase  in  hospital  case-mix  values 
over  the  increase  projected  from  fiscal 
year  1984.  That  is,  we  are  reducing  the 
DRG  relative  weights  1.05  percent  by 
dividing  each  of  the  relative  weights 
published  in  Table  5  of  the  interim  final 
rule  (48  FR  39876)  by  1.0105.  (We  note 
that  the  relative  weight  for  DRG  302  was 
corrected  in  a  Federal  Register  notice 
published  on  October  19.  1983  (48  FR 
48469).) 

-Ml  inpatient  hospital  discharges  are 
categorized  according  to  one  of  470 
DRGs,  as  discussed  in  the  interim  final 
rule  (48  FR  39760).  We  believe  that  the 
titles  of  five  DRGs.  as  issued  in  Table  5 
of  the  interim  final  rule,  are  inaccurate 
or  misleading.  For  example,  the  title  of 
DRG  316  should  have  been  "Renal 
Failure"  instead  of  "Renal  Failure 
Without  Dialysis".  Accordingly,  revised 
titles  for  DRGs  57,  58. 129,  316  and  317 
are  included  in  Table  5  of  this 
addendum. 


We  received  comments  from  hospital 
associations  and  consultant  groups. 
Most  of  the  comments  concerned  the 
proposed  reduction  of  the  DRG  relative 
weights. 

Comment— Many  commenters 
suggested  that,  since  we  had  already 
adjusted  the  fiscal  year  1984 
standardized  amounts  downward  to 
reflect  a  3.38  percent  improvement  in 
coding,  we  should  not  make  any  further 
adjustments  related  to  reporting 
diagnoses  and  procedures. 

Response—'We  used  the  best  data 
available  at  the  time  to  adjust  the  fiscal 
year  1984  standardized  amounts  to  take 
expected  improvements  in  the  accuracy 
of  coding  into  account.  However,  we  did 
not  have  data  on  how  the  payment 
incentives  established  by  the" 
prospective  payment  system  would 
affect  reporting  of  diagnoses  and 
procedures.  Therefore,  the  adjustments 
we  made  did  not  reflect  potential 
behavioral  changes  related  to  those 
incentives.  To  date,  we  have  now 
analyzed  2.5  miUion  discharges  under 
the  prospective  payment  system,  which 
fully  reflect  the  effect  of  those 
incentives,  and  we  believe  this  affords 
us  a  better  measure  of  the  effect  of 
coding  improvements  in  the  average 
case  mix. 

Co;7?me/7/— Several  commenters 
stated  that  the  hospital  industry  should 
have  timely  access  in  the  data  and 
methodologies  used  to  construct  the 
prospective  payment  rates,  the  factor  by 
which  the  DRG  weights  were  reduced, 
and  the  calculation  of  the  adjustment 
factors,  especially  the  budget  neutrality 
adjustment.  It  was  also  recommended 
that  all  data  be  released  at  the  time  the 
payment  rates  are  published  in  the 
Federal  Register,  siame  commenters 
recommended  that  the  data  used  to 
compute  the  reduction  in  the  DRG 
relative  weights  and  the  budget 
neutrality  adjustment  be  published  for 
review  and  comment,  or  that  we  at  least 
offer  additional  opportunities  to  inspect 
and  comment  on  the  data  and  their 
utilization. 

Response— We  agree  that  hospitals 
should  have  access  to  the  data  used  in 
connection  with  the  development  of  the 
prospective  payment  system.  We  would 
like  to  point  out  that  public  access  to 
disclosable  information  is  provided 
under  the  Freedom  of  Information  Act  (5 
use.  552).  While  we  cannot  guarantee 
that  all  requested  information  will  be 
disclosed  at  all  or  in  the  format  desired 
by  the  requester,  we  will  respond 
promptly  to  all  information  requests  and 
provide  all  available  data  to  assist  the 
hospital  industry  and  other  interested 


parties  in  the  evaluation  of  the 
prospective  payment  system. 

It  should  be  noted  that  most  of  the 
data  that  the  budget  neutrality 
adjustment  is  based  on  has  already 
been  made  available.  We  believe  that 
these  data  in  conjunction  with  the 
explanation  of  the  budget  neutrality 
methodology  presented  in  the  NPRM  (49 
FR  27458)  should  enable  individuals  to 
replicate  the  adjustment  factors. 

We  do  not  agree  that  all  data  should 
be  released  simultaneously  with  the 
publication  of  prospective  payment 
rates  in  the  Federal  Register.  The  data 
are  voluminous,  and  would  be  of  no 
interest  to  many  hospitals  and 
individuals  that  are  otherwise  involved 
in  hospital  payments.  In  addition,  we 
believe  the  lengthy  and  detailed 
description  of  the  data  and  the 
development  of  rates  contained  in  the 
Federal  Register,  along  with  the  many 
examples  furnished,  afford  the  reader  all 
the  information  necessarj'  for  an 
understanding  of  the  propective 
pa\7nent  system.  Those  individuals, 
hospitals,  or  associations  desiring 
additional  data  and  other  material, 
either  for  verification  of  rates  or  for 
other  purposes,  may  request  this  data 
under  the  Freedom  of  Information  Act. 

Furthermore,  we  disagree  that 
additional  opportunity  to  comment  is 
warranted.  In  the  NPRM.  we  included  an 
explanation  of  the  budget  neutrality 
determination  and  the  methodology 
used  to  reduce  the  relative  weights' that 
is  sufficiently  detailed  to  permit 
replication  of  the  computation  as  noted 
above. 

We  believe  this  explanation  meets  the 
requirements  of  section  1886(d)(6)  of  the 
Act.  which  requires  that  the  published 
notice  of  methodology,  data,  and  rates 
includes  an  explanation  of  any 
adjustments.  We  fully  expect  to  be 
actively  involved  in  dialogue  with 
hospitals  and  other  parties  during  the 
continuing  implementation  of  the 
prospective  payment  system.  Further, 
we  will  publish  future  notices  of 
methodology,  data,  and  rates  for  public 
review  and  comment  on  an  annual 
basis.  Accordingly,  we  have  not  offered 
further  opportunity  for  comment  on  this 
rulemaking  as  commenters  suggested. 

Also,  as  noted  above,  we  will  attempt 
to  furnish  all  data  that  has  not  been 
previously  released  upon  request  under 
the  Freedom  of  Information  Act  and  that 
IS  consistent  vfWh  maintaining  the 
privacy  of  individuals  and  sound 
management  of  the  program. 

Comment — A  number  of  commenters 
challenged  our  legal  authority  to  reduce 
the  DRG  weights  across  the  board  as  we 
proposed.  Some  stated  that  the 
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Secretary  does  not  have  the  authority  to 
recalibrate  the  DRG  weights  until  FY 
1986.  Others  said  the  law  specifically 
states  that  budget  neutrality 
adjustments  should  be  made  to  the 
standardized  amounts  (for  Federal 
rates)  and  to  the  updating  factors  (for 
hospital-specific  rates)  before 
application  of  the  DRG  weights. 

Response— We  believe  that  the 
reduction  in  the  DRG  weightings  is  fully 
authorized  by  the  statute.  The  source  of 
the  Secretary's  authority  to  assign 
particular  weightings  to  each  DRG  is 
section  1886(d)(4)(B)  of  the  Act.  which 
provides  that  for  each  DRG  "the 
Secretary  shall  assign  an  appropriate 
weighting  factor  which  reflects  the 
relative  hospital  resources  used  with 
respect  to  discharges  classified  within 
that  group  compared  to  discharges 
classified  within  other  groups."  Thus, 
the  Secretary  has  clear  authority  to 
assign  any  weightings  to  the  DRGs  as 
long  as  they  collectively  reflect  the 
relative  use  of  resources  associated  with 
the  DRGs.  The  across-the-board 
reduction  of  the  DRG  weightings  does 
not  alter  the  relative  relationship 
between  the  DRG  weightings.  The  DRG 
weightings  continue  to  reflect  the 
relative  hospital  resources  used  for 
discharges  within  the  DRG,  and 
therefore  are  wholly  consistent  with  the 
statutory  requirement. 

The  commenters  are  not  correct  when 
they  argue  that  the  Secretary  is 
prohibited  from  revising  the  DRG 
weightings  prior  to  FY  1986.  This 
argument  is  based  on  section 
1886(d)(4)(C)  of  the  Act.  which  states 
that  "The  Secretary  shall  adjust  the 
classifications  and  weighting  factors 
...  for  discharges  in  fiscal  year  1986 
and  at  least  every  four  fiscal  years 
thereafter,  to  refiect  charges  in 
treatment  patterns,  technology,  and 
other  factors  which  may  change  the 
relative  use  of  hospital  resources."  In 
the  first  place,  this  provision  is  not  the 
source  of  the  Secretar\''s  authority  to 
assign  DRG  weightings,  but  is  simply  a 
requirement  as  to  when  and  how  the 
Secretary  must,  at  a  minimum,  exercise 
the  authority  conferred  by  section 
lrt86(d)(4)(B)  of  the  Act  to  assign  DRG 
classifications  and  weightings.  The 
language  of  section  1886(d)(4)(C)  does 
not  purport  to  limij  the  Secretary's 
authority.  Moreover,  the  legislative 
history  of  section  1886(d)(4)(C) 
demonstrates  that  it  was  intended 
simply  to  require  periodic  updating  of 
the  DRG  weightings  to  keep  the  DRG 
system  current.  The  reference  to  FY  1986 
was  evidently  inserted  into  the  statute 
by  the  Conference  Committee  to  require 
the  Secretary  to  update  the  DRGs  earlier 


than  would  have  been  required  under 
the  versions  of  the  bill  passed  by  the 
House  and  the  Senate.  There  is  no 
indication  that  Congress  intended  to 
prohibit  the  Secretary  from  acting  until 
FY  1986.  Finally,  section  1886(d)(4)(C) 
addresses  only  the  issue  of  revising  the 
DRG  weightings  to  account  for  changes 
in  the  relative  use  of  hospital  resources. 
It  is  irrelevant  to  the  issue  of  across-the- 
board  revisions  to  the  weightings  that 
do  not  alter  the  relative  weightings. 

Section  1886(e)(1)  of  the  Act  requires 
that  both  the  P'ederal  portion  and 
hospital-specific  portion  of  transition 
period  payment  rates  for  FYs  1984  and 
1985  be  adjusted  to  be  budget  neutral — 
that  is,  that  they  be  adjusted  to  ensure 
that  the  aggregate  payment  amounts 
resulting  from  prospective  payment 
rates  for  the  operating  costs  of  inpatient 
hospital  services  are  not  greater  or  less 
than  the  aggregate  payment  amounts 
that  would  have  been  payable  for  such 
services  under  the  law  in  effect  before 
the  enactment  of  Pub.  L  98-21  on  April 
20, 1983.  Our  methodology  for 
determining  the  amount  of  these 
adjustments  is  described  in  section  V,  of 
this  Addendum. 

It  is  true  that  in  developing  the  FY 
1984  budget  neutrality  adjustment 
factors  we  included  our  estimate  of  the 
increase  in  case  mix  that  we  expected  to 
result  from  improvements  in  coding. 
Further,  we  could  include  the  new 
information  we  have  on  increases  of 
case  mix  in  the  budget  neutrality 
adjustment  factors  for  FY  1985.  Several 
considerations  contributed  to  our 
decision  not  to  do  that.  First,  we 
identified  that  there  was  an  increase  of 
case  mix  significantly  in  excess  of  our 
earlier  estimated  increase.  Second,  we 
determined  that,  if  we  took  no  action  to 
take  this  increase  into  account,  we 
would  be  making  aggregate  payments 
under  the  prospective  payment  system 
at  a  case-mix  level  significantly  higher 
than  intended,  and  higher  than  we 
estimated  would  have  resulted  in 
response  to  the  case-mix  adjusted  limits 
and  rate  of  increase  limits  established 
under  TEFRA.  This  would  violate  the 
requirement  of  budget  neutrality,  and 
would  also  undercut  the  understanding 
on  which  prospective  payment  rales 
were  initially  set.  Finally,  we  considered 
various  ways  of  taking  this  change  in 
case  mix  into  account.  One  means  was 
through  the  budget  neutrality  adjustment 
methodology.  However,  as  discussed 
below,  we  determined  that  this 
alternative  would  have  adverse 
consequences  that  could  be  avoided  by 
adjusting  the  DRG  weights. 

By  maintaining  the  level  of  the 
average  case-mix  index,  we  are  able  to 


eliminate  the  need  to  decrease  the 
budget  neutrality  adjustment  factor, 
since  the  reduction  in  the  DRG  weights 
effectively  negates  the  increased 
payments  associated  with  higher  valued 
case-mix  indexes.  Nonetheless,  this 
adjustment,  while  it  certainly  affects  the 
budget  neutrality  adjustment,  is  not  a 
budget  neutrality  adjustment  per  se. 
Rather,  it  is  an  adjustment  designed  to 
ameliorate  certain  undesirable  effects  of 
the  budget  neutrality  adjustment. 
Furthermore,  even  if  this  reduction  in 
the  weights  were  construed  purely  as  a 
budget  neutrality  adjustment,  we  believe 
it  conforms  to  the  intent  of  the  law. 

If  the  adjustment  to  reflect  increased 
case-mix  indexes  were  included  in  the 
budget  neutrality  factors  for  FY  1985.  the 
hospital-specific  payment  amounts 
would  be  reduced  below  the  level  set  for 
FY  1984.  This  reduced  hospital-specific 
rate  would  continue  for  some  hospitals 
into  FY  1986.  after  the  DRG  weights 
have  been  recalibrated,  and  would 
adversely  affect  the  revenues  of  some 
hospitals.  Those  hospitals  that  have  cost 
reporting  periods  beginning  early  in  FY 
1985  would  bear  a  disproportionate 
budget  neutrality  burden  in  order  to 
compensate  for  those  hospitals  whose 
reporting  periods  begin  late  in  FY  1985. 
Therefore,  we  believe  periods  begin  late 
in  FY  1985.  Therefore,  we  believe 
applying  an  overall  adjustment  to  the 
DRG  weights  is  more  equitable,  since  it 
distributes  the  burdens  of  the 
adjustment  more  equitably  and  provides 
a  more  even  cash  flow  for  all  hospitals. 
We  do  not  believe  we  have  acted 
counter  to  the  intent  of  the  law  by 
reducing  the  DRG  weights  in  order  to 
alleviate  the  adverse  impact  such  an 
adjustment  would  have  if  it  was  applied 
to  the  updating  factors  for  computing  the 
hospital-specific  portion  of  the  payment 
ra'.e.  It  should  be  emphasized  that 
reducing  the  DRG  weights  instead  of  the 
updating  factors  does  not  affect 
aggregate  payments  to  hospitals. 

Comment — We  received  comments 
from  hospitals  whose  cost  reporting 
periods  begin  later  in  the  Federal  fiscal 
year  objecting  to  making  the  across-the- 
board  reduction  in  the  DRG  weights 
effective  October  1, 1984.  They  do  not 
believe  this  is  equitable,  since  hospitals 
with  cost  reporting  periods  beginning 
earlier  in  the  Federal  fiscal  year  have 
the  benefit  of  more  months  of  DRG 
payments  at  the  higher  cost  weights. 

Response — We  believe  it  is 
appropriate  to  apply  an  adjustment  to 
take  into  account  the  higher  case-mix 
indexes  resulting  from  improved  coding 
and  other  changes  in  hospital  behavior 
and  that  this  adjustment  should  be 
applied  to  all  providers  on  the  same 
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basis  through  adjustment  of  the  DRG 
weighting  factors. 

Hospitals  whose  cost  reporting 
periods  begin  later  in  the  Federal  fiscal 
year  did  not  enter  the  prospective 
payment  system  until  later  and 
ren'ained  under  cost  reimbursement  for 
a  longer  time  relative  to  hospitals  whose 
cost  reporting  periods  begin  early  in  the 
Federal  fiscal  year.  These  hospitals  had 
greater  opportunity  to  adapt  to  the  new- 
system  and  to  implement  improved 
coding  practices  as  well  as  other 
changes  in  behavior  prior  to  entering  the 
prospective  payment  system.  Therefore, 
we  believe  the  timing  of  the  adjustment 
should  be  the  same  for  all  hospitals, 
since  it  is  expected  that  the  same  degree 
of  behavior  adjustments  will  have  been 
implemented  in  all  hospitals  regardless 
of  their  cost  reporting  periods,  the 
alti  rnative.  which  is  to  take  account  of 
increased  case-mix  indexes  through  the 
budget  neutrality  adjustment  to  the 
Federal  standardized  amounts  and  the 
hospital-specific  rates,  would  have 
meant  that  hospitals  whose  cost 
reporting  periods  begin  later  in  the 
Federal  fiscal  year  would  have  been 
subsidized  at  the  expense  of  those 
hospitals  whose  periods  begin  earlier  in 
the  Federal  fiscal  year  This  could 
hardly  be  characterized  as  an  equitable 
solution,  given  the  greater  opportunity  of 
those  whose  reporting  periods  begin 
later  in  the  Federal  fiscal  year  to 
anticipate  and  adapt  to  the  new  system. 

Comment — We  received  many 
comments  suggesting  that  a  large  part  of 
the  reported  increase  in  the  average 
case-mix  index  is  "real"  and  that  we 
should  allow  for  the  full  amount  of  the 
"real"  increase  in  the  prospective 
payment  rates.  Commenters  suggested 
that  the  increase  in  case  mix  was  due  to 
increased  use  of  outpatient  services  for 
low-severity  cases,  leaving  a  higher  case 
mix  in  the  inpatient  setting.  Commenters 
also  suggested  that  Medicare 
beneficiaries  are  growing  older  and 
sicker  with  a  resulting  higher  inpatient 
case  mix.  Many  comments  suggested 
thrt  admission  levels  have  dropped  and 
thut  we  should  not  reduce  the  rates. 
Response.  As  noted  above,  we  are 
planning  to  do  a  study  that  will  enable 
us  to  identify  the  relative  influence  of 
the  various  potential  causes  of  the 
increase  in  average  case  mix. 

The  budget  neutrality  adjustment 
factors  are  determined  by  computing  an 
estimated  reimbursement  level  under 
TEFRA  and  comparing  it  to  estimated 
payment  levels  under  the  prospective 
payment  system,  separately  for  both 
Federal  and  hospital-specific  rates,  as  if 
there  were  no  budget  neutrality 
requirement. 


The  estimated  reimbursement  level 
under  TEFRA  is  computed  by  estimating 
each  hospital's  cost  per  admission 
limited  by  each  hospital's  estimated 
peer  group  limit  and  target  amount  limit. 
Any  increase  in  "real"  case  mix  result  in 
increased  costs  per  admission  and  are 
built  into  our  assumptions  on  the  rate  of 
increase  in  cost  per  admission.  To  the 
extent  that  the  cost  per  admission 
assumptions  used  in  determining  the 
TEFRA  payments  recognize  an  increase 
in  case  mix,  case-mix  increases  that 
would  have  occurred  under  TEFRA  have 
already  been  recognized  in  the 
calculation  of  the  TEFRA  cost  per 
admission.  We  would  be  recognizing 
case  mix  increases  twice  in  the 
prospective  payment  rates  if  we  failed 
to  make  any  adjustment  for  reported 
case  mix. 

It  is  apparent  that  many  of  the 
commenters  were  not  aware  that,  even 
if  the  observed  case-mix  increase  would 
have  occurred  under  TEFRA.  it  would 
have  been  recognized  only  under  the 
exceptions  process,  because  section 
1886(b)  of  the  Act  allowed  for 
adjustments  to  the  limits  only  due  to 
increases  in  costs  per  admission  and  in 
the  hospital  market  basket. 

Under  our  regulations  at  §§  405.460 
and  405.463.  we  would  not  have,  except 
under  limited  circumstances,  adjusted 
the  TEFRA  limits  for  reported  increases 
in  case  mix.  We  estimate  these  limited 
case-mix  adjustments  to  have  a 
negligible  effect  on  the  overall  average 
per  case  costs  under  TEFRA.  so  we  did 
not  adjust  the  estimated  payments  under 
the  TEFRA  limits  for  changes  in  case 
mix.  (See  also  the  next  comment  and 
response.) 

In  estimating  the  payment  level  under 
the  prospective  system,  we  must  reflect 
all  changes  in  case  mix  from  the  1981 
MEDPAR  level,  regardless  of  cause, 
since  payments  are  directly  proportional 
to  the  case-mix  level.  If  we  ignored 
changes  in  case  mix.  we  would 
incorrectly  estimate  the  prospective 
payment  level.  The  budget  neutrality 
ratio  is  computed  by  dividing  the 
estimated  TEFRA  reimbursement  by  the 
estimated  prospective  payment  amount. 
We  modeled  the  expected  increase  in 
average  case  mix  due  to  the  aging  of  the 
Medicare  population.  Assuming  that  the 
case  mix  level  of  each  age-sex  interval 
would  not  change  from  the  1981 
MEDPAR  level,  we  computed  the 
average  case  mix  for  the  estimated 
Medicare  population  for  the  next  25 
years.  After  25  years,  the  case-mix  level 
was  0.1  per  cent  higher  than  the  first- 
year  case-mix  level.  Over  three  to  four 
years,  the  change  in  case-mix  level 
attributable  to  aging  is  negligible.  This 


analysis  suggests  that  the  aging  of  the 
Medicare  population  is  not  the  cause  of 
the  observed  increase  in  case-mix  level. 

We  compared  the  average  case-mix 
levels  of  the  1979. 1980.  and  1981 
MEDPAR  files.  The  case-mix  level 
increased  0.3  percent  in  1980  and 
decreased  0.1  percent  in  1981.  This 
relatively  small  change  in  average  case- 
mix  level  would  not  lead  us  to  expect 
the  increase  in  average  case-mix 
obser\'ed  under  the  prospective  payment 
system. 

For  the  three  waiver  States  that  do  not 
reimburse  on  the  basis  of  DRGs 
(Maryland,  Massachusetts,  and  New 
York),  we  compared  the  1984  case-mix 
level  with  the  1981  MEDPAR  case-mix 
level.  In  each  case,  the  1984  average 
case  mix  is  slightly  lower  than  the  1981 
average  case  mix. 

We  compared  increases  in  admission 
levels  for  admissions  under  TEFRA  and 
the  prospective  payment  system  using 
the  admission  notices  and  discharge 
notices  through  July  1984.  We  found  that 
admission  rates  under  TEFRA  and  the 
prospective  payment  system  were  about 
the  same.  If  low-severity  cases  are  now 
being  treated  on  an  outpatient  basis,  this 
is  a  continuation  of  a  trend  in  medical 
practice  that  began  before  the 
prospective  payment  system. 

We  also  cannot  adjust  payment  rates 
for  the  obser\'ed  decline  in  admission 
levels  since  admissions  for  all  patients, 
not  just  Medicare,  are  declining  This 
decline  in  admissions  cannot  be 
attributed  to  the  incentives  of  the 
prospective  payment  system. 

We  have  analyzed  the  patterns  of 
case-mix  increases  as  hospitals  phase 
into  the  prospective  payment  system.  If 
the  case-mix  increase  were  entirely 
"real",  it  would  continue  to 
progressively  increase  bot"h  before  and 
after  the  hospital  was  on  the  prospective 
payment  system.  Our  analysis  shows 
that  case-mix  increases  almost 
immediately  when  the  hospital  comes 
onto  the  prospective  payment  system 
and  then  remains  at  that  level. 

Comment —  Some  commenters  argued 
that  in  determining  the  changes  in  case- 
mix  indexes  resulting  from 
implementation  of  the  prospective 
payment  system  we  failed  to  consider 
changes  in  case-mix  under  the  TEFRA 
provisions  which  may  have  affected  the 
level  of  payment  under  TEFRA.  One 
commenter  pointed  to  the  provisions  in 
the  regulations  that  establish  changes  in 
case-mix  as  a  basis  for  an  exception  to 
both  the  limit  on  allowable  cost 
(S405.460(g)(9))  and  the  rate  of  increase 
ceiling  ($405.463(e)).  According  to  this 
commenter,  these  exceptions  would 
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certainly  impact  payments  under 
TEFRA. 

Response —  While  changes  in  case- 
mix  indexes  may  have  occurred  under 
TEFRA,  the  effect  on  the  level  of 
payments  would  be  negligible,  since 
hospitals  are  paid  actual  cost  up  to  an 
established  limit.  The  regulations  do 
permit  the  granting  of  exceptions  to  the 
TEFR,\  cost  limits  and  rate  of  increase 
ceiling  based  on  changes  in  case  mix. 
However,  these  exceptions  are  granted 
only  on  a  limited  basis  and  only  where 
the  provider  can  demonstrate  that  it  has 
experienced  an  abrupt  change  in  case 
mix  due  to  the  addition  of  new  services 
or  the  discontinuance  of  previously 
provided  services.  Therefore,  in  the 
aggregate,  changes  in  case  mix  under 
TEFRA  would  have  little  effect  on  total 
cash  outlays  since  only  a  comparatively 
few  hospitals  will  be  granted  increases 
in  their  TEFRA  cost  limits  or  rate  of 
increase  ceiling.  To  date,  only  a  handful 
of  exceptions  have  been  granted.  In 
addition,  we  do  not  believe  the  same 
incentives  to  improve  coding  of  bills 
exist  under  TEFRA  since  hospital 
payments  are  not  dependent  on  the  DRG 
to  which  a  case  is  assigned. 

Finally,  it  should  be  noted  that  budget 
neutrality  and  adjustments  for  increases 
in  case  mix  are  based  on  estimates 
using  the  best  data  available  and  are 
made  on  a  prospective  basis.  To  the 
extent  definitive  data  could  be  obtained 
on  exceptions  and  adjustments,  it  would 
not  be  available  until  some  time  after 
the  estimates  were  made.  For  example, 
final  determinations  on  exception 
requests  are  generally  not  made  until 
many  months  or  even  years  after  the 
period  to  which  they  pertain  has  closed. 

Comments —  Some  commenters 
suggested  that  hospitals  would  increase 
their  reported  case  mix  under  TEFRA, 
especially  if  they  felt  they  would  be 
affected  by  the  TEFRA  limits  in  later 
years. 

Response—  While  this  scenario  is 
likely,  it  would  not  "pass  through"  these 
reported  increases  in  case  mix  for  the 
following  reasons. 

1.  The  FY  1985  TEFRA  limits  would 
have  been  based  on  the  1982  MEDPAR 
experience,  which  is  almost  entirely  pre- 
TEFRA  experience. 

2.  Even  if  TEFRA  data  with  higher 
case  mix  were  used  to  set  TEFRA  limits 
in  later  years,  the  limits  would  not 
increase  by  the  magnitude  of  the 
reported  increase  in  case  mix  because 
we  would  continue  to  divide  the  cost 
experience  by  the  case  mix  in  computing 
peer  group  means.  We  would  then  apply 
each  hospital's  case  mix  to  the  peer 
group  means  to  compute  the  hospital's 
limit.  Since  we  would,  on  average, 
divide  and  multiply  by  the  same  average 


case  mix,  the  only  way  the  limits  could 
increase  is  by  increases  in  actual  costs. 
True  underlying  increases  in  case  mix 
would  increase  the  limits  because  they 
are  part  of  overall  cost  increases,  even 
though  reported  increases  in  case  mix 
would  not  affect  the  average  level  of  the 
limits. 

Comment — Many  commenters 
suggested  that  the  proposed  2.4  percent 
adjustment  for  increase  in  case  mix  be 
withdrawn  because  the  adjustment  was 
based  on  inadequate  and  biased  data. 
Many  comments  stated  that  the 
hospitals  that  started  early  under 
prospective  payment  are  unlike  the 
hospitals  that  start  later,  especially  in 
terms  of  case  mix. 

Response — The  proposed  2.4  percent 
adjustment  for  case  mix  increase  was 
based  on  analysis  of  approximately 
896.000  admissions  processed  in  HCFA 
representing  about  15  percent  of  the 
prospective  payment  admissions 
expected  during  FY  1984.  These  were 
the  best  data  at  the  time  the  NPRM  was 
published.  Our  analysis  showed  that 
average  case  mix  under  prospective 
payment  had  increased  about  5.85 
percent  above  the  1981  levels.  This  was 
2.4  percent  greater  than  we  had 
estimated  case  mix  would  increase  due 
to  improved  coding.  We  now  have 
approximately  2.5  million  admissions 
processed  in  HCFA,  representing  about 
half  of  the  admissions  in  FY  1984.  These 
data  show  that  the  increase  in  average 
case  mix  is  7.3  percent  rather  than  5.85 
percent.  Because  we  cannot  identify 
with  certainty  why  each  additional 
update  of  the  data  shows  that  the 
average  case  mix  is  increasing,  we  are 
undertaking  a  study,  as  described 
above,  that  will  enable  us  to  identify 
with  greater  precision  the  causes  of  this 
increase. 

Comment—Some  comments  suggested 
that  we  assumed  that  hospitals  would 
have  identical  diagnosis  and  admission 
patterns  every  year  for  purposes  of 
computing  case-mix  increases. 

Response— We  assumed  that  case- 
mix  index  patterns  averaged  over  all 
hospitals  would  be  about  the  same 
every  year.  Since  we  observed  a  stable 
case-mix  level  over  the  1979  through 
1981  MEDPAR  files,  we  believe  that  this 
assumption  was  reasonable. 

Comment — Some  commenters 
suggested  that  new  diagnostic  and 
treatment  services  would  increase  the 
case  weights  which  is  part  of  the  reason 
for  the  increase  in  average  reported  case 
mix. 

Response — Since  we  did  not 
recalibrate  the  DRCs,  these  new 
diagnostic  and  treatment  services  are 
not  included  in  the  DRG  weights.  The 
only  way  reported  case  mix  can 


increase  is  by  changing  the  relative 
frequency  of  different  DRCs,  not  by  the 
treatment  mode  for  any  particular  DRG. 

Comment — Some  commenters 
suggested  that  because  some  healthy 
beneficiaries  elected  to  continue  to 
receive  health  benefits  coverage  from 
their  employers.  Medicare  is  left  with  a 
sicker  population  with  a  higher  case 
mix. 

Response — Even  though  these 
hospital  stays  are  reimbursed  by  a  plan 
other  than  Medicare,  Medicare  will  pay 
for  any  gaps  in  coverage.  Further,  these 
hospital  stays  are  still  applied  to  the 
beneficiary's  spell  of  illness.  Therefore, 
we  must  receive  bills  for  these  purposes. 
Since  the  bills  must  have  diagnostic 
information,  they  are  also  included  in 
the  calculation  of  the  average  case  mix. 
The  fact  that  a  beneficiary  may  elect  to 
have  his  health  coverage  provided  by 
his  employer  has  no  effect  on  the 
average  case  mix. 

Comment — Many  commenters 
suggested  that  hospital  inpatients  are 
now  more  acutely  ill  than  previously, 
and  that  is  part  of  the  reason  for 
increases  in  reported  case  mix. 

Response — We  are  puzzled  by  the 
term  "more  acutely  ill"  because  of  its 
unclear  meaning.  Some  of  the  factors 
that  determine  the  assignment  of  a  DRG* 
are  the  particular  illness,  the  presence  of 
additional  illnesses  that  may  comphcate 
the  case,  age,  sex,  and  the  presence  or 
absence  of  certain  procedures.  The 
degree  of  illness  is  not  a  factor  in 
assigning  a  DRG.  If  a  particular  case  of 
an  illness  is  more  severe  than  average, 
we  have  outlier  provisions  to  handle 
these  cases,  even  though  the  DRG  does 
not  change.  It  is  not  clear  that  more 
acutely  ill  patients  would  necessarily 
increase  the  average  case  mix. 

Comment — Several  comments 
suggested  that  we  should  not  reduce  the 
DRG  weights  because  admissions  are 
lower  than  the  level  of  projected 
admissions  used  to  determine  Medicare 
expenditures  as  projected  in  the  Federal 
budget.  These  commenters  seemed  to 
believe  that  the  purpose  of  reducing  the 
DRG  weights  was  to  achieve  some 
targeted  amount  of  savings.  They  argued 
that  the  lower  level  of  admissions  would 
result  in  substantial  savings  and  that  we 
should  not  seek  more. 

Response — Under  Medicare,  we  pay 
only  when  beneficiaries  receive  covered 
services.  Budget  neutrality  requires  that 
for  FYs  1984  and  1985  we  pay  in  the 
aggregate  the  same  amount  for  covered 
services  furnished  under  the  prospective 
payment  system  as  would  have  been 
paid  for  those  services  under  TEFRA. 
The  amount  submitted  to  the  Federal 
budget  is  a  projection  for  planning 
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purposes,  not  a  promise  to  pay  a  specific 
amount.  Therefore,  in  determining 
payment  rates  under  the  prospective 
payment  system,  we  do  not  have  to 
make  up  any  differences  between 
projected  and  actual  admissions.  As 
discussed  above  and  in  section  V  of  this 
addendum,  we  do  not  believe  that  the 
decline  of  admissions  is  a  consequence 
of  the  prospective  payment  system. 

Comment — We  received  many 
comments  suggesting  that  we  should  not 
reduce  the  DRG  relative  weights 
because  of  a  few  hospitals  "gaming"  the 
system.  We  should  address  gaming  on 
an  institution  by  institution  basis. 

Response — The  increase  in  case  mix 
is  pervasive  and  is  spread  throughout 
the  country.  Because  of  the  extent  of  the 
case-mix  increase,  it  is  not  possible  to 
attribute  this  increase  solely  to  a  few 
"gaming"  hospitals.  Since  the 
prospective  payment  system  sets  a 
payment  rate  for  a  DRG,  we  cannot  set 
rates  differently  for  different  Hospitals, 
other  than  the  adjustments  specified  in 
the  law 

Comment — Some  comments  stated 
that  the  severe  winter  weather  raised 
the  case-mix  level  by  postponing 
elective  admissions,  and  that  the 
increased  case-mix  level  would  decline 
in  the  spring  and  summer. 

Response — When  we  analyzed  case- 
mix  data  through  July  1984,  we  didn't 
see  the  increased  level  in  case-mix 
decrease  in  spring  and  summer.  Rather, 
it  continued  to  increase. 

Comment — A  commenter  suggested 
that  a  higher  reported  case  mix  implies 
greater  resource  consumption.  The 
commenter  also  suggested  tbnt  we 
shouldn't  compare  case  mix  to  the  1984 
level  and  that  we  are  assuming  a  2.4 
percent  case-mix  increase  from  1984  to 
1985,  but  that  our  assumed  increase  in 
case  mix  from  1981  to  1984  is  zero 
percent.  It  was  also  suggested  that  the 
validity  of  the  case-mix  adjustment  for 
1985  was  not  addressed. 

Response— Even  though  the  reported 
case  mix  has  increased,  we  do  not 
believe  that  resources  are  being 
consumed  at  a  higher  rate.  The 
substantial  decrease  in  the  rates  of 
hospital  cost  increases  suggests  that 
resource  consumption  may  possibly  be 
declining.  We  must  compare  case-mix 
levels  to  1981.  since  the  1981  case  mix 
was  used  to  set  the  payment  rates.  We 
are  not  projecting  a  2.4  percent  case-mix 
increase  from  FY  1984  to  FY  1985.  At  the 
time  of  the  NPRM,  we  had  observed  an 
inc'ease  in  case  mix  of  24  percent 
be,'ond  what  we  expected. 
Subsequently,  the  observed  FY  1984 
case  mix  level  is  3.8  percent  higher  than 
expected.  We  are  projecting  no  further 


increase  in  the  case-mix  level  for  FY 
1985. 

We  expect  the  FY  1985  case-mix  level 
to  be  as  valid  as  the  FY  1984  case  mix 
for  payment  purposes.  Diagnostic  coding 
is  now  being  reviewed,  and  we  expect 
the  level  of  review  to  be  similar  in  FY 
1985. 

Comment — A  commenter  suggested 
that  more  intense  cases  should  be  paid 
for  at  the  value  of  care  given. 

Response— The  DRG  system  was 
constructed  to  achieve  this  result  in  the 
aggregate. 

Comment — A  commenter  stated  that 
Its  length  of  stay  dropped  from  9  days  to 
7  days. 

Response — We  have  not  reduced 
payments  for  decreases  in  length  of 
stay. 

Comment — Some  commenters 
suggested  that  we  should  adjust  only 
those  DRG  weights  that  cause  the 
increase  in  average  case  mix. 

/ilesponse— Although  some  DRG 
weights  affect  the  average  case  mix 
more  than  others  due  to  a  greater 
relative  frequency  and  higher  values,  we 
cannot  adjust  the  relative  weights  for 
individual  DRGs  simply  because  more 
discharges  fall  into  them.  The  relative 
weights  of  DRGs  reflect  their  relative 
resource  consumption.  Adjusting  the 
weights  of  individual  DRGs  to  reflect 
frequency  would  distort  the  relationship 
of  these  relative  measures. 

Comment — A  comm.enter  suggested 
that  the  2.4  percent  reduction  in  the 
DRG  relative  weights  is  inappropriate 
because  we  had  no  sound  actuarial 
techniques  for  estimating  what  case-mix 
change  would  have  been  payable  under 
TEFRA.  because  the  1979  to"l981  change 
in  case  mix  is  inaccurate  and  has  no 
bearing  on  the  1981  to  1984  period,  and 
because  the  0.5  percent  annual  change 
in  case  mix  from  1979  to  1981  is 
significant. 

Response — The  statement  that  case 
mix  increased  at  a  0.5  percent  annual 
rate  from  1979  to  1981  is  incorrect.  The 
case  mix  changed  at  a  0  1  percent 
annual  rate  over  the  period  1979  to  1981. 
Whatever  case  mix  level  hospitals 
would  have  reported  under  TEFRA  if 
there  was  no  prospective  payment 
system,  we  would  not,  except  under 
extraordinary  circumstances,  have 
adjusted  the  TEFRA  limits  for  changes 
in  case  mix  level  if  the  cost  per 
admission  increased  because  of 
increases  in  case  mix.  we  would  have 
paid  the  increased  cost  subject  to  the 
TEFRA  limits.  Hence  we  have  reliable 
estimates  what  case  mix  change  would 
have  been  payable  under  TEFRA. 

Even  though  the  MEDPAR  data  do  not 
have  the  most  accurate  diagnostic 
information,  we  believe  that  comparing 


the  trends  in  case-mix  in  the  1979, 1980. 
and  1981  MEDPAR  files  is  valid  for  the 
following  reasons: 

1.  All  the  MEDPAR  years  used  the 
ICD-9  codes  and  the  same  DRG  Grouper 
program. 

2.  The  reporting  mcentives  and  level 
of  review  were  the  same  in  all  three 
years. 

3.  We  feel  the  biases  in  ail  three  years 
are  similiar  and  that  analyzing  trends  in 
case  mix  is  valid.  We  believe  that  the 
1979  to  1981  experience  has  a  bearing  on 
the  1981  to  1984  case  mix  trends.  We  do 
not  expect  the  mix  of  diseases  to  change 
greatly  and  permanently. 

Com.ment—  One  commenter  no'ed 
that  the  outlier  threshold  values  in  Table 
5  of  the  addendum  to  the  N'PRM  (49  FR 
27451].  that  is.  DRGs  223.  224.  and  225. 
were  incomplete. 

Response —  The  outlier  threshold 
values  for  DRGs  223,  224,  and  225  were 
misprinted  in  the  addendum  to  the 
NPRM.  Those  values  for  DRGs  223.  224. 
and  225  should  be  29.  24.  and  15 
respectively.  The  corrected  values  are 
listed  in  Table  5  of  the  addendum  to  this 
final  rule. 

D.  Further  Changes  as  a  Result  of  Pub. 
L.  98-369 

This  section  contains  a  discussion  of 
two  changes  made  as  a  result  of 
enactment  of  Pub.  L.  98-369.  Both 
changes  are  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1984. 

1.  Indirect  Medical  Education 

111  accordance  with  section  2307(b)  of 
Pub.  L.  98-369,  in  counting  the  number  of 
interns  and  residents  for  purposes  of 
calculating  the  additional  payment  for 
indirect  medical  education,  we  are 
counting  on  the  basis  of  where  services 
are  provided  and  not  on  the  basis  of 
who  employs  them.  Additionally,  as 
required  under  §  405.477{d)(2)(v)(B]  (as 
revised),  hospitals  must  submit 
quarterly  reports  regarding  interns  and 
residents  and  final  payment  will  not  be 
made  until  cost  reports  are  audited  and 
the  correct  number  of  interns  and 
residents  verified  by  the  fiscal 
intermediaries. 

2.  Payment  for  Services  of  N'onphysician 
Anesthetists 

Section  2312  requires  that  the 
anesthesia  services  of  certified 
registered  nurse  anesthetists  be  paid  for 
on  a  reasonable  cost  basis.  Also,  as 
described  in  the  new  §  405.477(c)(3).  we 
are  paying  on  this  basis  for  anesthesia 
services  of  anesthesiology  assistants. 
Because  hospitals  will  receive 
additional  payment  amounts  for  these 
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services,  we  are  removing  such  costs, 
based  on  our  best  estimates,  from  the 
Federal  rates  and  hospital-specific  rates. 

E.  Cahulation  of  Prospective  Payment 
Rates  for  FY  1985 

FY  1985  represents  the  second  year  of 
the  three-year  transition  period. 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Cost 
Reporting  Periods  Beginning  on  or  after 
October  1, 1984  and  Before  October  1. 
1985  Prospective  Payment 
Rate  =  Hospital-Specific 
Portion  -♦-  Federal  Portion 

1.  Hospital-Specific  Portion 

The  hospital-specific  portion  of  the 
prospective  payment  rate  is  based  on  a 
hospital's  historical  cost  experience  and 
is  derived  from  the  following  formula: 

Prior  Year  Hospital-Specific  Portion  x 
Updating  Factor  x  50  percent  X  DRG 
Weight — For  a  more  detailed  discussion 
of  the  hospital-specific  portion,  we  refer 
the  reader  to  the  interim  final  rule  (43  FR 
39772). 

Comment — Several  commenters  cited 
problems  with  the  formula  for 
determining  the  hospital-specific  portion 
in  calculating  the  prospective  payment 
rales  for  FY  1985  (49  FR  27445). 
Specifically,  they  stated  that  the  formula 
was  unclear  and  appeared  to  be 
inconsistent  with  the  updating  factors 
used  in  determining  the  hospital-specific 
porMon. 

Response — We  agree  that  the 
sum.mary  formula  expressing  the 
calculation  of  the  hospital-specific 
portion  for  the  second  year  of  the 
prospective  payment  system  was 
ccifusing  and  inconsistent  with  the 
updating  factors.  We  have  revised  the 
formula  accordingly  to  indicate  that  for 
FY  1985  the  hospital-specific  portion  is — 

Prior  Year  Hospital-Specific  Portion  x 
Updating  Factor  x  50  percent  x  DRG 
Weight. 

u  Budget  Xeutralitv.  The  hospital- 
specific  portion  of  the  payment  rates 
Will  be  adjusted  for  cost  reporting 
periods  that  begin  between  October  1, 
1983  and  October  1. 1985.  to  maintain 
budget  neutrality  in  accordance  with 
section  1886(e){l)(A}  of  the  Act.  The 
hospital-specific  portion  of  the  rate  is 
set  at  50  percent  in  the  hospital's  second 
transition  year. 

An  adjustment  will  be  made  to  the 
otherwise  applicable  target  rate 
percentage  to  maintain  budget  neutrality 
of  the  hospital-specific  portion  of  the 
payment.  To  determine  the  necessary 
adjustment,  we  estimated  what  the 
average  payment  per  case  would  have 
been  under  the  reasonable  cost 
methodology  under  the  law  in  effect 


before  enactment  of  Pub.  L.  98-21,  This 
estimate  is  compared  to  a  projection  of 
average  payment  per  case  based  on  the 
hospital-specific  portion  of  the 
prospective  payment  amount.  The 
methodology  we  used  in  making  these 
estimates  and  comparisons  is  explained 
in  further  detail  in  section  V  of  this 
addendum.  The  applicable  factor  for 
adjusting  the  hospital-specific  portion  to 
maintain  budget  neutrality  in  FY  1985  is 
.993.  This  factor  has  been  included  in  the 
updating  factor  discussed  in  section  b 
below. 

b.  Updating  Factor.  For  cost  reporting 
periods  ending  between  September  30, 
1984  and  August  31. 1986,  we  are 
applying  an  update  factor  to  a  hospital's 
previous  hospital-specific  rate  that  is 
equal  to  the  compounded  applicable 
target  rate  percentage  (as  applied  under 
the  rate  of  increase  limits  in  §  405.463) 
as  adjusted  by  a  budget  neutrality  factor 
of  .993.  The  table  below  sets  forth  the 
updating  factors  applicable  to 
discharges  in  FY  1985. 


tt  cost  reporting  pehcd 
ends 

And  second  cost 

reporting  period  under 

PPSanos 

Updat- 

»ig 

factor 

S«pt   30.  1984 „ 

Oct  31.  1984  _    . 

Sept  30,  1985. 

Oct  31.  1985 ._ 

105878 
1  05920 

Nov  30,  1984 

Dec.  31.  1984 , 

Jan.  31.  1965 . 

Nov  30,  1985..     „_      .. 
Dec  31,  1985. 

Jan  31,  1966 

Feb.  28,  1986...     _    . 

105961 
106003 
106052 
1  06102 

Feb  28,  1985 „ 

Mar  31.  1965 

Mar.  31.  1966 

1  06151 

Apr  30.  1985 

May  31.  1985  „ 

Apr  30.  1966 

May  31.  1986. ._ 
June  30.  1986  ,, 

July  31    1986 

Aug.  31.  1986 

i.oezoi 

1.06251 
106300 
1.06350 
1  06400 

June  30,  1985 

Mti  31.  1985 

Aug  31,  1985 

If  a  hospital's  cost  reporting  period 
ends  on  a  date  other  than  those  listed 
above,  the  update  factor  for  the  month 
nearest  to  the  actual  ending  date  (that 
is,  either  before  or  after)  is  used. 
However,  for  those  cases  in  which  a 
hospital's  cost  reporting  year  ending 
date  for  the  first  year  under  the 
prospective  payment  system  (column  1 
in  the  table  shown  above]  does  not 
match  the  ending  date  of  the  second  cost 
reporting  year  under  the  prospective 
payment  system  (column  2  in  the  table 
shovsTi  above),  the  fiscal  intermediary 
must  contact  HCFA  for  the  appropriate 
adjustment  factor. 

Comment — One  commenter  suggested 
that  the  language  in  the  NPRM  (49  FR 
27445)  describing  the  inclusive  dates  for 
which  the  updating  factors  apply  was 
inaccurate.  The  commenter  believes 
that,  in  our  discussion,  we  imply  that  the 
updating  factors  would  apply  only  to 
cost  reporting  periods  ending  on  or  after 
September  30, 1984  and  through  August 
30, 1986.  He  suggests  that  the  updating 
factors  apply  to  cost  reporting  periods 
ending  on  or  after  September  30, 1985 
and  before  September  1, 1986. 


Res, •:--■: — We  agree  that  the  cost 
repcrti.-ig  dates  for  applying  the  updating 
factors  d.i  not  clearly  express  our 
intentica  that  the  factors  cover  periods 
ending  rp  through  August  31. 1986.  We 
have  itv'sed  this  discussion  of  cost 
reporting  periods  above  to  include  the 
August  31. 1986  end-date.  However, 
contrary  to  the  commenter's 
under,<;'.^.'-;ding,  the  updating  factors 
apply  to  cost  reporting  periods  that 
begin  during  Federal  FY  1985.  Therefore, 
the  period  covered  by  these  updating 
factors  begins  with  the  September  30. 
1984  end-date. 

c.  New  Providers.  Hospitals  that  have 
not  completed  a  12-month  cost  reporting 
period  under  Medicare  (either  under 
current  or  previous  ownership)  prior  to 
September  30,  1983  are  considered  new 
providers  for  purposes  of  the 
prospective  payment  system.  Their 
prospective  payment  rates  are  computed 
without  regard  to  the  hospital-specific 
portion.  Thus,  new  providers  are  paid  a 
blend  of  75  percent  of  the  appropriate 
Federal  regional  rate  and  25  percent  of 
the  Federal  national  rate  for  discharges 
occurring  on  or  after  October  1,  1984  and 
before  October  1, 1985. 

2.  Federal  Portion 

For  cost  reporting  periods  beginning 
on  or  after  October  1. 198-1  and  before 
October  1.  1985.  the  Federal  portion  of 
the  hospital's  total  prospective  payment 
will  be  50  percent  of  the  hospital's 
payment  amount.  Beginning  with 
discharges  occurring  on  or  after  October 
1. 1984.  the  Federal  portion  is  comprised 
of  a  blend  of  the  Federal  regional  rate 
(75  percent)  and  the  Federal  national 
rate,  (25  percent). 

III.  Summary  of  Prospective  Payment 
Rate  Changes 

We  are  making  the  following  changes 
in  determining  prospective  payment 
rates  for  FY  1985: 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

•  Update  the  market  basket  index. 

•  Reduce  the  updating  factors  to  the 
market  basket  plus  .25  percent  in 
accordance  with  section  2310  of  Pub.  L. 
98-369. 

•  Update  the  cost-of-living  adjustment 
factors  for  hospitals  in  Alaska  and 
Hawaii. 

•  Revise  the  table  of  adjusted 
standardized  amounts  to  include  20 
standardized  amounts,  that  is,  nine 
regional  figures  and  a  national  figure  for 
labor-related  and  non-labor-related 
amounts  (Table  1). 

•  Adjust  the  a-'erage  standardized 
amounts  upward  to  reflect  more  recent 
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data  in  estimating  costs  previously 
billed  under  Pari  B  and  for  PICA  taxes. 

•  Adjust  the  average  standardized 
amounts  downward  to  remove  the 
estimated  costs  for  outliers. 

•  Adjust  the  average  standardized 
amounts  to  reflect  budget  neutrality. 

•  Adjust  the  average  standardized 
amounts  fand  hospital-specific  portion) 
to  reflect  the  removal  of  costs  of 
nonphysician  anesthetists'  services. 

B.  Calculation  of  Prospective  Payment 
Rates 

•  Determine  a  new  target  rate 
percentage  factor  for  computing  the 
hospital-specific  portion  that 
incorporates  an  adjustment  for  budget 
neutrality. 

•  Determine  total  prospective 
payment  based  on  50  percent  Federal 
portion  and  50  percent  hospital-specific 
portion. 

•  Determine  Federal  portion  based  on 
75  percent  of  the  Federal  regional  rate 
and  25  percent  of  the  Federal  national 
rate. 

•  "deduce  the  DRG  relative  weights 
for  increases  in  case  mix  based  on  bills 
submitted  under  the  prospective 
payment  system. 

rv.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendum. 

Table  1— Adjusted  Standardized 
Amounts,  LABon/NoNLABOR 


Uiteo 

Rural 

Regxxi 

1     Labor 

Nonls* 

L^n 

Nonla- 

reteted 

^x^  \    "»^ 

1      bor 
1  relatad 

1.  Ne»  E->g;an(J 

1 

(CT,  ME.  MA, 

NH.  Rl.  VT) 

2  453  88 

868.56 

2.096.04 

507.22 

2  Middle  Atlantic 

1 

iPA.  NJ.  NY)  

j    2.205.94 

660.71 

2.086.21 

514.40 

3  Soutr  Atla-iBc 

(DE.  DC,  FL, 

1 

GA,  MD,  NC, 

SC,  VA,  WV) 

2.296.96 

612.25 

1.889  46 

427  43 

4  East  North 

Central  (IL.  IN. 

Ml.  OH,  Wl) 

2.452,00 

71268 

2,052J7 

478.79 

5  East  Soutti 

Central  (AL. 

KV,  MS,  IN)  

2,085  43 

544.93 

1.905.97 

390.94 

6  West  North 

Central  (lA.  KS, 

MN  MO.  NB. 

ND,  SO) 

2.381  81 

634  jOO 

1,915.33 

410.81 

7   Aest  South 

Co.itral  (AH. 

' 

LA  OK   TX) 

2  248  19 

SeO£7 

1A4S.62 

366.47 

8  Mountain  (AZ. 

CO.  ID,  MT. 

NV.  NM,  LTT. 

vv>)    

2.206.95 

636.52 

1.913.21 

447.21 

9.  Pacrfic  (AK, 

CA,  HI.  OH. 

1 

WA) 

2.325  13 

745  34      1.999  481 

52149 

10  NatKXial  

2.12061 

664.441    1.943.21, 

L.          1 

43616 

Table  4a.— Wage  Index  k)r  Urban  Areas 


Urt>an  araa  (constituent  countM*  a  mmty 
equrvaMniai 


nVaoa 
nOei 


Abilene.  TX  (Taylor.  TX) 

Awxi.  OH  (Portage  Om,  SutvtbC  0H>_ 


Albany.  GA  (Doughany  CiA,  Laa.  dA) 

Albary-Sch«>ectady-Troy,  NY  (Albviy  NY 
NY   Montooiaary.  NY,  Hanaaalaar,  NV 

NY,  SchTmatOy.  NY)     

Afcuquerqua.  NM  (BemalWo,  NM) 

MatanOn^  LA  (Rapidaa,  LA)  

A»arto«wi-Bemief>em,  PA-NJ  (Warren,  NJ 

PA   Lehi^  PA.  WofthTr^Huii.  PA) 

Alton-Granaa  Dty.  K.  Uaoay.  IL  Madaon.  ID- 
" PA  (Blair.  PA) 


'z\ 


9395 
1.0713 
MOT 


M07 


Amanao,  TX  (Ponar.  TX.  RmML  TxjL 


Anahaim-Sanla  Ana.  CA  (aviga.  CA) . 

Anchorage.  AK  (AiKihoraoa.  A»C) 

^nUnon.  IN  (Mactaoa  IN) . 

^nianon.  SC  (Andaraorv  SC) 

Ann  Arlxx,  Ml  ftWaaniw  — ,  Ml) 

Annwton,  AL  (Catmon,  AL) 


'*>0>»»0'yOahkot\-H»»nah.  Wl  (CAamt,  Wl,  Outit 

Bamie.  Wl.  Winnabaeo,  Wl) 

AsneviMe  NC  (Buncombe  NC) 

Mmnt    GA    Clarke    GA.  Jackaon.  (lA.~MB<«eein 

GA   Oconee   GA) 
Aianta  CiA  (Barrow  GA.  Butta.  GA  Charotiea.  GA, 
Oaylon,  GA.  Cot*.  GA    Coiveta.  GA.   De  K^b   ' 
GA     Douglas.    GA,    Fayene,    GA     Foreyth    GA,  I 
Fulton,  GA,   Goxnnen    GA    Henry,   GA    Newton,  1 
GA,  PauK*ng.  GA.  Rockdato  GA  SpMIng,  (3A, 

Walton.  GA)  _  

Atlantic  Cily  Nj  (Atlanac,  Nj,  C«3e  May  HJl'.~~  . 
Aogueta.    GA-SC    ICotumtM,    GA    McDuTla.   GA, 

Hictmond.  GA  Aiken,  SC) 

Aurora-Elgin  IL  (Kane,  K.,  Kendall,  H.) ~ [ 

Austin.  TX  (Heys,  Tx,  Tr»v»,  TX.  Wiltfiiaun.  TX)_ 

Baksfsfiaio.  CA  (Kern   CA)     

Batimore,  MD  lAnne  Anmdel.  MD   Banknare.  MO 
Baltimore   Dty    MD    Carroll,   MO.   Harkxo.   MD, 

Howard  MO.  Queen  Annes,  MO)  _.', [ 

Bangor,  ME  (Penotscot.  ME) ~_I~,„ 

Baton    Rouge     LA    (Ascenaon.    LA    Eaat   Balon 
Rouge.  LA    Livingston,  LA,  Waat  Baton  Rouga, 

LA)  

Bame  Oee*  Mi  fCainoun.  MI) 

BoaumorK-Pori  A,-thur    TX  (Hardki.  TX."ja»eraon,~ 

TX.  Orange,  TX) 

Beaver  County  PA  (Beaver,  PA) 

BelUngham   WA  Whatcom  WA) Z 

Banior  HaitKX   Ml  (Bemen,  Mf) 


.97 1« 


1.t 

^669 
1.0228 

J677 
1.M1* 
15417 
1A142 

.6726 
1. 


•603 


,8600 


9396 

1.0627 


Bergon-Passaic.  NJ  (Bargerv  NJ.  Paaaac  NJ)  ... 

B4Hingi,  MT  (Veflowsiooe.  MT)  "" 

Biloni-Gultpon  MS  (Hancock,  MS.  Harraon.'  MS)  ,_J 

Bingnamton.  N>  (Broorria,  NY,  Toga.  NY)  _    , 

Birn>mgnam    AL  (Bkxnt.  AL  Jettaraon,  AL  S«it"i 

Ciair,  AL  Shelby,  Au  Walker,  AL) . 

Biamarok.  ND  (Bjrieign,  ND   Mofkjn.  ND) 

Bloomington.  IN  (Monroe.  W)..    ^._ 

Bioomington-Normai.  IL  (McLe»i.  IL) [ 

Bone  aty,  ic  (Ada,  IC)  [__ 

Bostpn-Lawrence-Satem-Lowell-BroekloB,  MA 

(Esse«.  MA,  Middlesex,  MA  Norlolk,  MA  Plyni- 

Ouin    MA,  SuMolk,  MA)   .- 


.0977 
10631 
12246 


1  0920 
9253 


10154 
10578 

.9854 
1.0641 
1.0522 

.8716 
1.0268 

J62II 


BoJOar-LongmonL  CC  (Boulder.  CO) 

B-»aenion   ,=L  (Manatee,  FL) 

Brazora,  'x  (B'aions.  txj  

Bromenon.  WA  i^  rtsap,  WA) 

Bnogepon-Stamtoro-NonniaiiOartwy,  CT  (F*iaM, 


.9607 

10026 
1.0080 
.8266 
1.0096 
1X)733 


1.0927 
.9962 
.9180 
.8382 
.6972 

1.1546 
.9196 
.9069 
.9768 

jnea 

.9632 

J778 
10236 

9960 
1.0224 


Table  4a.— Wage  Inobt  for  Urban  Areas— 

COf?tifM6d 


l*tian  area  teonaluwa  ematHaa  er  eeiany 
equwalaiili) 


I 


CncinnM.  0»«(Y-IN  (Oaartwm.  M.  Boon*.   KV. 

Campba*.  KV,  Kantan.  KV,  Oaman,  OK  ftei* 

ton.  on,  MUvrarv  OH).. 

TTWCV     (ChnMav      KY. 

..TN).- _ ..._ 

Cto«*Bnd.  OH  (Cuyitaga  OH,  Gawgc  OH,  Lrta, 

OH,  M**w.  OH) ;     _     _ 

Cotorado  Spnnga.  CO  (B  Paao.  CO) ' 

Onhanbia.  MO  (Boona,  MO) _ 

Cokm*ia.  SC  (Laxingion.  SC,  RBtHM  SC) 
Cotombua.    GA-AL    (Ruaaal,    AL 

GA  Muaoog»a,  QA) 

C«*»nbua.  OH  fOela— ».  OH,  Fwtakl  Oh'.  Frwit- 

In.  OH,   uckmg.  OK  Uadtaon,  OH.  ncMMmn. 

OH,  Un<on,  OH) 

OtnxM  One*.  TX  (Nuacaa,  TX,  siin  »>■»«»  ifx)"I 
Cumberland,  MO-WV  (AKegeny,  MD,  MnaML  WV)... 
Diaaa.  TX  (CoNna.  TX.  MHa.  TX.  Danlon.  TX. 

E**.  TX,  Kautmv,  TX.  RockMl.  TX) 

Dw«*a.  VA  (DwN«a  CHy.  VA  ntlaytwfc.  VAJ...... 

Davwipon-Hodi    N>biJ  Muliia,    lA-fl.    (Soott,    lA 

Henry,  IL  Hock  laland,  IL) _. 

DaytofvSpnngfcekt   OH   (CMi   OH,   GraOT^   OK 

Mtow,  OH.  Montgomaiy.  OH) 

Oaytona  Be«^.  R.  (VokMa.  RJ __" 

Oacau  H.  (Macon.  H.) 


t.oe«3 


tJOM 
1  1046 

1  TS34 


.9160 


1(M02 


1.0799 


.  CO. 


Damrw.  (X)  (Adama.  CO,  Ar^ahoa. 
CO.  Oouglaa  CO,  Jefleraon.  CO)  ... . 
De«  Momea.  lA  (Dataa  lA  Po*.  lA  Wmmn.  M« 
Detroit   m   (Lapeer.   Ml    LMrtgaton.   Ml. 
M!,   Monroe    Ml,   Oakland.  Ml,  Sani  Ow    _ 

Wayne,  Ml)  

Do»an,  AL  (Dae  AL  Houaton.  AL)  .  ."....".I".Z.Z 

Dubuque.  lA  lOutuaa.  lA)   _ 

Duiuth  MN-WI  (St  Loua.  MN.  Dougtoa.  WT) 

Ea*  St  Loun  Deaemik),  H.  (Okiton.  IL  91  a».  tg 

Eau  Ciare  Wl  IChvpewa.  Wl.  Eau  CMa.  Wl) 

El  Paao,  TX  (El  Paao,  TX)  

Elkhan-Goanen.  IN  (Etkhat  IN)    

Ekiwa.  NY  (Oemung,  NY)  _    ,     Z~ 

End,  OK  (GartwW,  OK) ~"'"  '"" 

Ene,  PA  (Era  PA) 


916 


1.2079 
10097 


1  IMS 


414a 


Brownsvilie-harlingen.  TX  (Cameron.  TX) 

Bryan-College  Station.  TX  (Brazoa,  TX) 

Buttalo,  NY  lEne.  Nr).  ...^ ~_^^ 

Burkngton.  NC  lAiamaica.  NC).._ [ 

Burlington  VT  (Chittenden.  VT.  Gtwnl  lala.  VT) 

Canton  OH  (CarroU,  OH.  Stark,  OH) 1_." 

Caaoer  WY  iNatroi*.  WV) 2 

C«aar  Raoida.  lA  (Unn,  1A)_ Z 

GhBrnoaigii-ottiana-Rantoul.  IL  (Cnamp^gn  t) 
Charleston,  SC  (Berkeley  SC,  Cheneaton.  SC  Dor' 

chesler,  SCI    _         _\    1024, 

Charleston,  W.  (Kanawha.  WV   Putnam  WV)    .        "i 
Cr^riotie-iasioiiia-Rock    HW,     NC-SC    (Cabamja    ' 

NC    Gaslon   NC    Lincoln,  NC   MeckarAurg,  NC 

Rowan,  NC  Union  NC,  York,  SO)  ,  ,.,      _. ) 

C^.a1cresvllle,  VA  (Aibermwie,  VA,  Chanoiie»v*»  I 

Qty,  VA  Fkwanna  VA,  (Sreera,  VA)   | 

Chattanooga.    TN-GA    (Catoosa.    (iA    Dade    GA  ' 

Walker.  GA  MamiBon    TN.  Manon.  TN,  Seguat-  I 

Cie,  TN)  „ 
Chicago.  IL  (Cook,  IL  Du  Page,  IL  McHawy,  lU 
Chk».  CA  (Butte.  CA) _ 


Etigene-Spnngfiekl.  OR  (Lane,  OR) ™~Z~ 

Evantvike,    IN-KV    (Poaey     IK    ywidertwrghi    M.' 

Wamck.  IN,  Henderaon  KY) 

Fargo-Mooitaad,  NO-MN  (Ctay  MN,  CtM,  ND) 

Fayeftevike,  NC  ((^untoerland,  NO 

FayeWoMOe  Sprwgdaa  AR  (Waahington.  AR)_IJ.. 

f**.  Ml  ICinani   Ml) _ 

Ptownce,  At  fColbart  AL  Laudantaa.  AL) 

Ptoiance,  SC  (Florence,  SQ    

Fort  Colhna-Looeland.  CO  (Lanmor,  (») 

^on    Laudardaa-Hofywood-Pompano    Beach,    FL 

(Browart,  FL)   

Fori  Myers-Cape  Coral  FL  (Lea.  Fy _ _'Z 

Fort  Pierce,  FL  (k«arlin  FL,  Si  LucM.  FL) 

Fort  Smrlh,  AR-OK  (Oawlord.  AH.  aatailtei,  AR. 

Sequoyah,  OK) 

Fort  Walton  Beach,  FL  (Okakxaa.  FL) 

Fort  Wayne  IN  (Allen.  IN,  Oe  Kaft.  IN,  Whittay.  W) , 
Fort  Worth-Arlington.  TX  (Johnaon.  TX.  Pwkw   TX 

Tarrant  TX)  

Fresno  CA  (Fresno.  CA) " 

Gaaaden,  AL  (Etowah.  AL) _ _ ,    .~~" 

Gomeeviia  FL  (Aiechua  FL  Bradkjrd.  Fg 

Gahaatoo- Texas  Qty  Tx  (GaNasaxv  TX) 

Gary  Hammond.  IN  (Lake.  H  Porter  IN)  

Glenns  Faka.  NY  (Warren,  NY.  Wa#mgtoa  NY) 

Grand  Fonts,  NO  (Grand  Forka.  ND)  . 

Grww  Rapids  Ml  (Kent  Ml.  Ottawa  Ml) 

Gi»at  Fals  MT  (Caacada.  MT) __    . 

G'eeley  CC  (Wek),  CXI)  

Oeen  Bay  W!  (Brown,  Wt) 


.6973 


10S47 
1.00S1 

.tsti 


1  15B0 
J07S 


4299 

11062 
.9223 


.7057 
9346 

.9026 
1.1027 

Mta 

.9090 

11708 

11396 

4705 

9079 

9963 

1.0206 

14807 

4703 


1  1011 


9756 


12699 


Greensboro- W»iston-Saam-Hi(^  Pom  NC  (David- 
son NC  Oavw  NC  Forayth.  NC.  GuHttxd,  NC. 
Randotoh,  NC  Stokes,  NC.  Yadkm,  NC) ' 

Greenville-Spartanburg,  SC  (GreenvUe,  SC,  Ftak- 
ens  SC.  Spertantjurg  SO 

Hagerwown,  MO  (Wasnmgwn  MD)    ...... 

•■•em#tor>4*ddietown   Oi  (Bulier,  OH) 

"amsbuTj-Lobanoo-Carksle,  PA  (Cuitieilaml.  PA 
Dsuphm,  PA,  Lebanon,  PA  Peny  PA)  

Harlforo-New  MiddletowrvBnlasv Bristol    CT  (H»1- 
•ora,  CT,  UchHekl   CT    Mkldlesei   CT    Tolland.  | 
C^  ...  ..      .      ,'    1  0670 

Hckory    NC  (Alexander.  NC,  Burke.  NC,  Catawtw.,, 

Honoluki,  HI  (HonokAj.  HI) _JZZZ!I 

Houma-Thibodaux  la  (Lafoi»cha.  LA  T 


L«) 


9«9S 
4035 

10414 

V0335 


1  14 


9706 


f  T 
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Table  4«.— Wage  Index  for  Urban  Areas— 
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umi  mm  (canmaumt  caunim  or  coumy 


HouMon.  TX  (Fort  B«id.  TX.  Hwrit,  TX.  Ubwty. 

TX,  Men>BUWi».  TX,  MMw.  TXJ . 

HirtlnBlonAiMind.  WV-KY-OH  (Boyd.  KY,  CwMr. 

KY.  QrMnup.  KY.  \jmiwicm.  OH  CtbtM,  WV. 

WaiFw.  WV) _.... 

ttoiUx— .  AL  (Mwtoan.  AU 

>n«*M»twfc.  M  (Boon^  M.  Hvnilton.  IN.  Hwicock. 

M.   HmMcka.   M.   Jotvaon.   IN.   Itoion.   IN. 

Morgav  IN.  Stttbf.  M) 

torn  CHy.  lA  gotwwn.  lA) 

J^ctaon.  M  (jKfcaon.  M) 

JKkaon.  US  (Hindi.  MS.  Uatfon.  MS.  RM*m. 

J»cti»oo»*».  FL  (day.  FU  CXMi,  Ft.  Nanau.  FU 

St  Jo«int.FU 
JtHorufc.  NC  (Orntov.  NO .. 


,«n(Rod(.  Wl).. 
J«My  CNy.  NJ  (Mjdna  NJ) .. 


Jotnun  Ci(y-Kingvort«M(A  TN-VA  (Calv,  TN, 
Hn*ra,  TN.  SuMvw,  TN.  Unioai.  TN.  WmNtv 
lon.  TN.  Bralal  Qty.  VA.  ScoO.  VA.  Wohirqton. 

VA) _ _„ 

Johnstown,  PA  (C»n*f».  PA.  SomaiMt.  PA) 

Joi*.  H.  (Gruidy.  IL.  Wli.  IL) 

Jcn)in.  MO  (Ja^MT,  MO,  Nmrton.  MO) 

Katamazoa  Mt  (K^amazoo,  Uf) 

Kankakea,  IL  (Kwkakaa.  MJ 

Karaaa  Ci«y.  KS4*D  (Johnaon,  KS,  Laavanworth. 
KS,  Miam.  KS.  WyandoMa.  KS.  Casa.  MO,  Clay, 
MO.  Jadiaon.  MO.  Utayalta.  MO.  Plana.  MO, 

Ray.  MO) „ _ 

Kanoaha.  Wl  (Kenosha.  W1)  

Kiiaan-Taiflpta.  TX  (Bol.  TX.  Coryall.  TX) 

Knoxvie.  TN  (Anderion.  TN.  Blount.  TN.  Grwigar. 
TK  JaBsfson,  TN.  KnoK.  TN.  Saviar,  TN.  Union. 

TN) _ 

Kotema  IN  Oloward.  IH  Tpton.  IN) 

LaCroasa.  Wl  (laCroaaa,  Wl) 

La«ayrtta,  LA  (Latayatla,  LA,  SI  M«1ia  LA) 

Lafaystla,  IN  (Tippacanoa,  IN) 

Laka  CTtarlaa.  LA  (CMcasNu.  LA) 

Lalia  County.  IL  (tika.  IL) 


Lifcatand-Wirtar  Havan.  FL  (Po*.  FL) „ 

Lmcaslar.  PA  (Lancaalar.  PA)._ 

Lansmo^Eaal  Lanang.  Ml  (Clinton.  Ml.  Eaton.  Ml. 

Ingham.  Ml) 

Lifada  TX  (Webb,  TX) 

Las  Ciucw.  NM  (Dona  Am,  NM) _ _ 

Lsa  Vagas.  NV  (Cl«k.  NV) 

taaranca.  KS  (Oouglaa.  KS) 

La«i«on.  OK  (Comancha.  OK) 


Lsaiilun-AubMTv  ME  (Androacoggm,  ME) 

Laiangtoo.Faye«la.   KY   (Bourtion.   KY.   Own.   KY, 

FayMa.  KY,  Jaaaanina.  KY.  Scoa  KY.  Wood- 

tad.  KY) 

Liiia.  OH  (Alan.  OH.  Auglaiza.  OH) 

Lnooin.  NE  (Ljncaatar.  NE)...._ 

UtBa  Roe*.North  LJlOa  Rock.  AR  (FauHoiar.  AR. 

LonoM.  AR.  Pulasld.  AH.  Saina.  AR) 

Uwgwaw-Marahai.  TX  (Gragg.  TX.  Hamaon.  TX) 

Loran-Elyna.  OH  (Lorain.  OH) _ 

Loa  AngiliiLong  8a«:^  CA  (Los  Angelas.  CA) 

Loumma.  KY-tN  (dark.  IN.  Ftoyd.  IN,  Hvnaon.  IN. 

BuH.  KY.  Jallaraoa  KY.  OMham.  KY,  Shatw. 

KY) _..„ _ „._ _.._ _, 


Lubbock.  TX  (Lubbock.  TX) 

Lync»*«»g.  VA  (Anihanl.  VA.  Campbal.  VA.  Lyneh- 

bugOty.  VA) _ 

Macon-Wamar   Rcbra.   QA  (BUi.   GK   Houiiion. 

GA,  Jonaa.  GA.  PtmOx.  GA) _ 

MaHaon.  Wl  (Dana.  Wl) „.  . 

Manchaalsr^Hashua.  NH  (HiMboro.  NH.  Manwnack. 

NH) 

ManaKaU.  OH  (RicNvid,  OH) ." "Z.. 

McAlarv€dirburg  tBaiiui'i,  TX  (Hidalgo.  TX) 

Msdtod.  OR  (Jackaon.  OR). 


llstiouma-T«uawia.  FL  (BiMwd.  FL) 

Maniphia.   TN-AH4(IS   (Cntlandan.   AR. 

MS.  ShaCiy.  TN.  r^jlon.  TN) 

,  FL  (Dads.  FL).. 


Da  Solo. 


MkMtoM<.So>naraal-Huntardon.  NJ  (Hunterdon.  NJ. 

.  NJ.  SomartaC  NJ) 

,  TX  (Midhnd.  TX) ._ 

I    (MAMukea.    Wl.    Ozaukee,    Wl. 

Washingkni,  Wl,  WaiAashs.  Wl) 

Mlnnaapo«a-St  Pail.  MN-W1  (Anoka.  MN,  Canfar. 
MN.  Owago.  MN.  Dakota  MN.  Hwmapin.  MN. 
Isanti.  MN.  Ramaey.  MN.  Scott  MN.  WasNngton. 

MN.  Wn(^  MN.  St.  CfOix.  Wl) 

Mob*.  AL  (Bak*Mn.  AL.  Mobile.  AL) 


Wage 


1.1007 


.8630 
.S072 


1.0786 
1  1400 
10260 

.9092 


.8800 

.9022 

1.0690 


.0221 
1.0263 
1.1024 

.0560 
1.2244 

.9125 


9681 

1.0786 

9383 


.9146 
10096 

.9543 
1.0141 

.9240 

.0921 
1.1061 

.9257 
1.0351 

10493 
.8544 
.8438 

1.2165 
.9778 
.9257 
.9148 


.9555 
.9067 
8998 

1.0162 
.6544 

1.0528 
1.3010 


1.0632 
1.0067 

.9221 

.0630 
10621 

.0327 
.0158 
.8438 
.0633 

.9314 

1.0744 
1  1466 

1.0611 
1.0761 

1  0419 


10250 
9311 


Table  4a.— Wage  Index  for  Urban  Areas— 
Continued 


Urban  aiaa  (constikiant  counliaa  or  county 
aqiivalentsi 


Modesto.  CA  (Stanistai*  CA) 

MonmouOvOcaan.  NJ  (Monmoutti.  NJ.  Ooaan.  NJ) . 

Monroe,  LA  (OuacMa.  LA) „ „_ „ 

Montgomaty.  AL  {Autauga.  AL.  Eknora.  AL  Mont- 
gomery. AL) « „.....,,..„„ 

tMmm.  IN  (Delaware.  IN) 

Muskegon,  Ml  (Musltegon.  Ml) 

Napiaa,  FL  (Co*sr.  FL). 

Naahvila.  TN  (Chaattiam.  TN.  Dawdson,  TN.  Dick- 
aon.  TN.  Robartaon.  TN,  Rutherford.  TN. 
Sumner.  TN,  WiNiamKyi.  TN.  Wilaon,  TN) 

Naaaau-Sufto*.  NY  (Naasau.  NY,  Softoik.  NY) 

New  Badfont-Faa  RivarWMtMxm.  MA  (Bnstol.  MA) 

Now  Haven-West  HarsrvWateitiuy-Menden,  CT 
(New  Heven.  CT) 

New  LondorvNorwich.  CT  (New  London.  CT) 

New  Orteana,  LA  (Jeflaraon.  LA.  Onaans.  Uk.  St 
Barnard.  LA.  Si  Chwias.  LA.  St  John  The 
Baptist  LA.  St  Tamniany.  LA) 

New  York,  NY  (Bronx,  NY  Kings.  NY.  New  York 
City,  NY.  Putnam.  NY  Quaens.  NY,  Richmond. 
NY,  Rockland,  NY,  VMBstchaster.  NY) 

Newark.  NJ  (Essex.  NJ.  Morris.  NJ.  Sussex.  NJ. 
Union,  NJ) 

Niagara  Falls,  NY  (Niagara.  NY) 

Nortolk-Virgina  BeactvNawport  N«i*s,  VA  (Oesa- 
paalis  City,  VA,  Gkwcestar.  VA.  Hampton  City. 
VA.  James  City  Co .  VA,  Newpon  News  City,  VA, 
Norlolk  City,  VA,  Poquoeon.  VA,  Portsmouth  City, 
VA.  Suffolk  City,  VA,  Virginia  Beach  City.  VA, 
Williamabura  City.  VA.  York,  VA) 

Oakland.  CA  (Alameda,  CA.  Contra  Costa.  CA) 

Ocala.  FL  (Manon,  FL)  ^ 

Odessa,  TX  (Ector,  TX)_ 

Oklahoma  Crty,  OK  (Canadian,  OK,  Cleveland,  OK, 
Logan.  OK,  McClaIn,  OK.  Oklahoma.  OK. 
Pottawatomie,  OK)   ._ 

Olympia,  WA  (Thurston,  WA). 


Omaha.   NE-IA  (Pottawattamie,  lA.  Oouglaa.  NE. 

Sarpy.  NE,  Wasiwigtan.  NE) 

Orange  County.  NY  (Orange.  NY) 

Orlando.  FL  (Oange.  FL,  Osceola.  FL.  Semmole. 

FL 


Owenaboro.  KY  (Oaviesa.  KY) „ 

Oxnard- Ventura,  CA  (Ventura.  O) 

Panama  City,  FL  (Bay,  FL) 

Parkersburg-Marietta.  WVOH  (Washingtron,  OH. 
Wood.  WV)  

Pascagoula,  MS  (Jackson.  MS) 

Pansacola.  FL  (Escamt*L  FL.  Santa  Rosa.  FL) 

Peoha.  IL  (Peona,  IL  Tazewell,  IL  Woodford.  IL) 

Philadoiphia,  PA-NJ  (Burlington.  NJ.  Camden,  NJ, 
Gtoucester.  NJ,  Bucks,  PA,  Chester,  PA,  Oeia- 
ware.  PA,  Montgomeiy.  PA,  PhtodelphM.  PA) 

Phoemx,  A2  (Mancopa,  AZ) _ 

Pine  Bkjff.  AH  (Jefferson,  AR) 

Pittsburgh,  PA  (Alleghany.  PA,  Fayetla.  PA,  Wash- 
ington. PA.  Westmorland.  PA) 

Pittsfiokl,  MA  (Berkshra.  MA) 

Portland.  ME  (Cumbarlwid.  ME,  Sagadahoc.  ME, 
York.  ME) 

Portland.  OR  (Ctackamas.  OR.  Muttnomah.  OR. 
Washington.  OR.  YamhUI,  OR) 

Portsmouth-Oover-Rochester,  NH  (Rockingham. 
NH,  Strafford.  NH) 

Pooghkeepsie.  NY  (Dutchess.  NY) 

Providence-Pawtucket-Woonsockal  Rl  (Biiatol.  Rl. 
Kent  Rl.  Newport.  Rl  Providence,  Rl.  Statewide. 
Rl,  Washngtoo,  Rl)  „ 

Provo-Orem,  UT  (Utah.  UT) 

Puebto.  CO  (Puabto,  CO) "1 

Racine,  Wl  (Racine.  Wl) 

Raiaigh-Ourtwm,  NC  (Durham,  NC.  Fr«iklin.  NC. 
Orange,  NC.  Wake.  NC) 

Reading.  PA  (Berks,  PA) 

Redding,  CA  (Shasta,  O) 

Reno.  NV  (Washoe.  NV) _ 

Richland-Kennewick.  WA  (Benton,  WA.  Franklin. 
WA) _ 

Richmorxl-Pelersburg.  VA  (Ct^ailes  Crty  Co.,  VA. 
Chesterfiek).  VA,  Cotomal  Heights  City,  VA.  Dm- 
widdw.  VA.  Goochland,  VA.  Hanover,  VA,  Heo- 
nco.  VA.  Hopewell  Oty.  VA.  New  Kent.  VA. 
Petersburg  City,  VA.  Powhatan.  VA,  Pnnca 
George.  VA,  Richmond  City,  VA)  

Riverside-San  Bernardino.  CA  (RiversKle,  CA,  San 
Bernardino,  CA) _ 

Roanoke.  VA  (Botetourt.  VA,  Roanoka.  VA.  Roa- 
noke Qty.  VA.  Salem  Crty,  VA) _ 

Roctiester,  MN  (Olmstod.  MN) „ 


Wage 


10773 
.0643 
.0531 

0706 

.9673 

.9216 

1  1170 


12232 
12068 

9643 

10645 
1.0646 


1.0115 


1.3629 


1.1265 
.8723 


9763 
1.2590 
10060 

.9756 


1.0502 
1  0543 

.8962 
10041 

1.0125 
8809 

1.1962 
.9022 

.9933 
10118 

.9092 
1  1269 


1  1736 

1  1099 

.8757 

1  1364 
9795 

.9632 

1  1172 

8438 
1.0897 


9753 

0452 

1  1576 

10124 

1  0118 
1.0265 
10522 
1.2962 

9528 


9281 
1  1729 


.9998 
1.0235 


Table  4a —Wage  Index  f(M  Urban  Areas— 
Continued 


Urtian  area  (constituent  eounbea  or  county 
aquivalants) 


Rochester.  NY  (Uvingslon,  NY,  Monroe.  NY.  Ontw- 
<o  NY,  Orleens.  NY.  Wayne.  NY) 

Rockfonl,  IL  (Boone.  IL,  Winnebago,  ILJ 

Sacramento,  CA  (EWorado.  CA.  Placar.  CA.  Sacra- 
mento. CA,  Yoto.  CA) 

Saginaw-Bay  Qty-Midtand,  Ml  (Bay.  Ml,  MWIand. 
Ml,  Saginaw,  Ml) 

St  Ooua.  MN  (Benton,  MN.  ShertMma.  MN. 
Steams,  MN) .>„. 

St  Joseph.  MO  (Buchanan.  MO) 

St  Lous,  MO-IL  (Monroe.  IL  Franklm.  MO.  Jeffer- 
son, MO,  St  Charles,  MO,  St  Louw.  MO.  St 
Louw  City.  MO) _ 

Salem.  OR  (Manon.  OR.  Polk.  OR) 

Salinas-Seaside-Monterey.  CA  (Monterey,  CA) 

Sail  Lake  Crty-Ogden,  UT  (Davis,  UT,  Salt  Laka. 
UT,  Weber.  UT) 

San  Angoto.  TX  (Tom  Green.  TX)  

San  Antonio.  TX  (Bexar.  TX.  Comal.  TX.  Guada- 
kjpe.  TX) 

San  Oego.  CA  (San  Oego.  CA) 

San  Francisco.  CA  (Mann.  CA.  San  Franciseo.  CA. 
San  Mateo.  CA)  _ 

San  Jose.  O  (Santa  Clara.  CA) 

Santa  Bartara-Santa  Maria-Lompoc.  CA  (Santa 
Barbara.  CA)  

Santa  Cruz.  CA  (SanU  Cruz,  CA) 

Santa  Fe,  NW  (Los  Alamos.  NM.  Santa  Fe.  NM) 

Santa  Rosa-Petakima.  CA  (Sonoma.  CA) 

SarasoU.  FL  (Sarasota.  FL) 

Savannah,  GA  (Oatham.  GA.  Elfingham.  (5A) 

Scranton/Wilkas  Bana.  PA  (Cokjmbia.  PA.  Lacka- 
wanrw,  PA.  Luzerne,  PA.  Monroe.  PA.  Wyoming, 
PA)       

Seattle.  WA  (King.  WA.  Snohomish.  WA) 

Sharon,  PA  (Mereor.  PA) 

Sheboygan,  Wl  (Sheboygan.  Wl) 

Sherman-Demson,  TX  (Grayson.  TX) 

Shreveport.  LA  (Bosswr,  LA.  Caddo.  LA) 

Sioux  City  lA-NE  (Woodbury.  lA.  Dakota.  NE) 

Sioux  Falls.  SO  (Minnehaha.  SO) „ 

South  Bend-Mahawaka.  IN  (St  Joseph.  IN) „. 

Spokane.  WA  (Spokane.  WA) „ 

Spnngfield,  IL  (Menard.  IL  Sangamon,  IL) 

Spnngfiekl.  MO  (Chnstian,  MO,  Greene,  MO) 

SpnngfieW,  MA  (Hampden.  MA  Hampshirs,  MA) 

State  College,  PA  (Centre,  PA) 

Steubenvilie-Weirton.  OH-WV  (Jefferson.  OH. 
Brooke.  WV,  Hancock,  WV) 

Stockton.  O  (San  Joaquin.  «) „„ 

Syracuse,  NY  (Madison.  NY.  Onondaga.  NY. 
Oswego.  NY) 

Tocoma,  WA  (Pierce.  WA)  

Tallahassee.  FL  (Gadsden.  FL,  Leon.  FL) 

Tampa-St  Petersburg-Cleaniirater.  FL  (Hernando, 
FL  Hillsborough,  FL,  Pasco.  FL  Pinellas.  FL) 

Terre  Haute,  IN  (Clay,  IN,  Vigo.  IN) 

Texarkana-TX-Taxarkana.  AR  (Miller,  AR,  Bowie. 
TX) 

Toledo.  OH  (Fulton.  OH.  Lucas.  OH.  Wood.  OH) 

Topeka.  KS  (Shawnee.  KS) 

Tremon,  NJ  (Mercer,  NJ) 

Tucson,  AZ  (Pima.  A2) 

Tulsa.  OK  (Creeks,  OK.  Osage.  OK.  Rogers,  OK, 
Tulsa.  OK,  Wagoner.  OK) 

TuscakX)sa,  AL  (TuscakXMa.  AL) 

Tyler.  TX  (Smrth.  TX) 

UticaRome.  NY  (Herkimer.  NY.  OnekJa.  NY) 

Valleto-FairfieW-Napa,  CA  (N^ia.  CA.  Solano.  CA) ... 

Vancouver  WA  (Clark.  WA) 

Victona.  TX  (Victona.  TX) 

Vineland-Mittville-Bndgeton.  NJ  (C^umbarland.  NJ) ..... 

Visalia-Tulare-Porterville,  CA  (Tulare.  CA) „.., 

Waco,  TX  (McLennan,  TX) 

Washington,  DC  MD-VA  (Distnct  of  Cokjmbia.  DC. 
Calvert.  MO,  Charles.  MO,  Fredenck.  MO.  Mont- 
gomery, MD.  Pnnca  Georges,  MO.  Alexandria 
C^rty.  VA.  Arlington.  VA.  Fairfax.  VA.  Fairfax  City. 
VA.  Falls  Church  City,  VA,  Loudoun.  VA,  Manaa- 
sas  Crty,  VA.  Manassas  Park  City,  VA,  Pnnca 
William,  VA,  Stafford,  VA)    

Water1oo<:edar  Falls.  lA  (Black  Hawk.  lA.  Bramar. 
lA) 

Wausau,  Wl  (Marathon.  Wl) 

West  Palm  Beach-Boca  RatorvDetray  Beach.  FL 
(Palm  Beach,  FL)  

Wheeling.  WVOH  (Belmont  OH.  Marshall.  WV. 
Ohio,  WV)      

Wichrta.  KS  (Butler,  KS.  Sedgwick.  KS) 

Wichrta  Fans.  TX  (Wichita.  TX) 


Wage 


1.0357 
10323 


1.2061 
1.0928 


.8788 
.0656 


1.( 
1.05S0 

1.2737 

.9649 
.9269 

1.0488 
1.1873 

1.3948 
1.2928 

1.1094 
1  1363 
1.0089 
1.1808 
.0659 
.9501 


.9742 

1.0858 

.0840 

.8574 

.8997 

1.0634 

1.0301 

,9428 

,9716 

1.1170 

1  1394 

.0518 

.9855 

10543 

.9743 
1.1824 

1.4527 

1.0424 

.0251 

9963 
8809 

1  1081 
1.1307 
1.1108 
1.0365 
1.0141 

1.0388 
1.0168 
1.0008 

9332 
1.3266 
1.0807 

.8618 

.0479 
1.1331 

.8313 


1.1577 

.0081 
.9428 

■9990 

.9611 

1.1191 

.8701 
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Table  4a.— Wage  Index  for  Urban  Areas— 
Continued 


UftJar  are*  (consMuam  oountw*  or  county 
•qurvatants) 


ndsx 


WHIiamaport.  PA  (Lycwnmg,  PA) 

w.irT.ooton,  DE-NJ-MD  (N«»  CastK.  DC  C<k*  MO 

Salam.  NJ) 

Wilm«gton,  NC  IKlMr  Hanxw.  NC) _.,  I.  LI^_ 

■Vofcestec-Fitcxiun-LaonUi  mlai ,    ma    (VM>rc*«Mr 

MA)        _____ 

•a(um«.  WA  fVakima.  WA) 


'cxV,  PA  (Adama,  pa  YcxK  PA) _ !...""""..."" 

rouogstown-Warran,  (X  (Mahomno.  OH,  Trumbull. 

OHI  

VutM  Oty  CA  (Suttee.  CA,  Vjba.  CA) 


1  02A2 

1  '*?! 
MM 

S750 
1  0018 
1  0286 

1  1017 
1  0607 


Table  4b.— Wage  Inoex  for  Rufial  Areas 


^tot-urtar  araa 


Wag* 

moeji 


Alabama^.. 

Aiasiia  . 

Arnona 

Artian»a».... 
Calitomia..., 
Cotorado  ..-, 


7775 
1  4383 

.6931 

7794 
1  0100 

.83-7 


Table  4b.— wage  Index  for  Rural  Areas— 
Continued 


Non-urt)ar  ar«a 


Maga 


Conoacticul     

CMawara    

Flonda  

Gacng* 

Hawaii 

Idaho    

iiwxw  

Indiana  .  .„.„___ 

Iowa  -  I 

Kan«a»  

Kentucky 

Loumana „. 

Mama   _ 

Marytand 

Maaiachuaaaa- 

Micfugan. _ 

PiW^n^sow ,. 

Missisaippt 

Mtssoun _..„, 

Montana 

NeOraaka 

Nevada       

New  MampsNra.. 
Now  Jeraey 
New  MexKX 


9953 
J9S7 
J682 

Jb*a^ 

1  1747 
0964 

.8708 
.8708 
.8158 
.8118 
.8146 
8322 
^648 
.9370 
M90 
*471 
.6571 
6004 
6280 
6694 
.7411 
I  0157 
I  02S7 

S148 


Ta8L£  4b.— Wage  Imocx  for  Rural  Areas— 
Continued 


Non-urtMn  area 


Waoa 


New  Vorti 

North  Cvokrw... 

NorVi  Dakota 

ONo _ _ 

OWaliona 

Ofagon 

Pannaytvania 

Rhode  Wwid  ■.. 

South  Carokna.. 

South  Oakott... 

Ta 

Taxaa 

UWi.. 


:::::::::::] 


Waal  Vihgna  . 

Wlaconatfi 

WyoTwig   _ 


«467 

.9126 
3562 

.9643 

1  0306 

.6071 
7867 
7660 
J104 
.6211 
3757 
3502 
9477 
3163 


.9646 


'  All  countaa  wnnr  ma  Staia  i 


BlUJMGCOOf  41»MI>-M 


■I 

I 
I 

"I 


LIST 

ORG 

MDC 

^ 

1 

SURG 

2 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MEO 

MED 

WED 

«E0 

?<ED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

M£0 

MED 

MED 

\ 

MtO 

MED 

HED 

MED 

MED 

\§ 

MED 

MLD 
MED 
MED 

MEO 
MED 

2 

SURG 

' 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

MlD 

2 

"to 

»5 

2 

yrr, 

• 

MEDP 

AS  DiT 

** 

DBG 

:»TEGO 

*  •  • 

1 

09GS 

469  A 

TABLE 
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OF  OIAGNO'sIS  RELATED  GROUPS  <CSGS)»  RELATIVE  h^IIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY. 


LENGTH  CF  STAY  CUTLIER  CUTO'^F  POINTS  uSE?  IN  TV  E  f-ROSPECTIVE  PAYMENT  SYSTEM 


TITLE 

CRANIOTOMY  4GL  >17  lXCEPT  F0«  TRAUMA  ,^ 

CRANIOTOMY  FOR  TB4JKA  AGE  >17        •  >; 

•  CRANIOTOMY  AGE  <lfc 

SPINAL  PPOCEDURcS  •> 

EXT'^AC^'ANIAL  VASCLLAR  PROCECUSES  -  ■ 

CAPDAL  TUNNEL  RELEASE 

PERIPH  ♦  CRANIAL  NERVE  ♦  OTHER  NERV  SYST  PROC  AGE  >69  ♦/OR  C.C. 

PERIPH  ♦  CRANIAL  NE'VE  ♦  OTHER  NERV  SYST  PROC  AGE  <70  W/0  C.C. 

SPINAL  DISORClRS  ♦  INJURIES  j-y 

NERVOUS  SYSTEM  NEOPLASMS  AGE  >6"?  AND/O-v  C.C. 

NERVOUS  SYSTEM  NEOPLASMS  AGE  <7Q  U/0  C.C. 

DEGENERATIVE  NERVCUS  SYSTEM  DISORDERS 

MULTIPLE  SCLEROSIS  ♦  CEREBELLAR  ATAXIA 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 

TRANSIENT  ISCHEMIC  ATTACKS 

NONSPECIFIC  CE^'EP'^O  VASCULAR  DISOROERS  WITH  C.C. 

NONSPECIFIC  CEREBROVASCULAR  OISOROERS  W/O  C.C. 

CRANIAL  ♦  PERIPHERAL  NERVE  DISORDERS  AGE  >69  AND/OP  C.C. 

CRANIAL  ♦  PERIPHERAL  NERVE  DISORDERS  AGE  C70  W/0  C.C, 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

•  VIRAL  MENINGITIS 
mYPESTENS  IVE  ENCEPHALOPATHY  : 
NONTRAUMATIC  STUPCR  ♦  COMA                           [ 
SEIZURE  ♦  HEADACHE  AGE  >69  AND/OR  C.C.              ) 
SEIZURE  ♦  HEADACHE  AGE  18-69  W/O  C.C,               \ 

•  SEIZURE  ♦  HEADACHE  AGE  0-17 

•  TRAUMATIC  STUPOR  ♦  COMA,  COMA  >1  Hk 
TRAUMATIC  STUPOK  ♦  COMA,  COMA  <1  HR  AGE  >69  AND/CR  C.C. 

.  TRAUMATIC  STUPOR  ♦  COMA  Cl  HR  AGE  18-69  W/C  C.C. 

•  TRAUMATIC  STUPOR  ♦  COMA  <1  HR  AGE  0-17 


CONCUSSION  AGE  >69  AND/OR  C.C, 
CONCUSSION  AGE  18-69  to/0  C.C. 
CONCUSSION  AGE  0-17 


I 


OTHER  DISORDERS  OF  NERVOUS  SYSTEM  AGE  >69  AND/OR  C.C, 

OTHER  DISCRDERS  OF  NERVOUS  SYSTEM  AGE  <70    to/0  C.C. 

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES 

PRIMARY  IRIS  PROCEDURES  ', 

LENS  PROCEDURES 

EXTRAOCULAR  PROCECURES  EXCEPT  ORBIT  AGE  >17 

•  EXTRAOCULAR  PPOCECUPES  EXCEPT  ORBIT  AGE  0-17 
INTRAOCULAR  PROCEDURES  EXCEPT  RETINAt  IRIS  ♦  LENS 

•  HYPHEMA 

ACUTE  MAJOR  EYE  INFECTIONS 

NEUROLOGICAL  EYE  CISORDERS  I 


RELATIVE 

WEIGHTS 

3.3199 

3.2488 

2.9183 

2.2219 

1.6606 

.3952 

1.0172 

.7164 

1.3813 

1.2951 

1.2415 

1.1020 

1.0045 

1  .3386 

.6604 

.8503 

.6305 

,7833 

.6903 

1.3004 

.6236 

.7787 

1.1448 

.7203 

•  6326 

.4  3  04 

1.1250 

1.0590 

.7100 

.3539 

.5988 

.4472 

.2457 

.9824 

,8372 

,7019 

.5571 

,4280 

.4958 

.3936 

,3657 

.5845 

.3788 

.6233 

.5582 


A  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 
)RIES  COMBINED  (IN  PAIRS)  IN  THE  CALCULATION  OF  THE  CASE  MIX  INDEX. 
,N0  '^la    CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 


GEOMETRIC 
MEtN  LOS 
19.4 
15.8 
12.7 
16.0 
9.8 

2.6 
5.3 
4.1 


9.6 
e.5 
9.4 
6.9 
9.9 


7.4 
7.2 
6.6 
5.7 
7.6 
4.5 
6.4 
5.9 
5.6 
4.9 
3.3 
4.1 
5,9 
3.8 
2.0 
4,6 
3,3 
1.6 
7.1 
6.2 
5.0 
3.4 
3.0 
2.6 
2.4 
1.6 
3.8 
4.2 
6.5 
4.3 


AND 


OUTLIER 
THRESHOLD 
41 
38 
35 
38 
31 

8 
27 
23 
31 
32 
31 
31 
31 
32 
24 
29 
29 
29 
28 
30 
15 
28 
28 
26 
25 
13 
26 
28 
25 

8 
27 
19 


29 
28 
15 

n 


12 
12 
22 
18 


CO 


s 


s. 


OQ 


;o 


OQ 


CO 

2 


33 


30 


CIST  0 

-> 

ORG 

HOC 

46 

2 

MED 

♦  7 

2 

NEC 

48 

2 

MEO     i 

♦9 

SURG 

50 

SURG 

51 

SUi^G 

52 

SURG 

53 

SURG 

54 

SURG 

55 

SURG 

56 

SURG 

57 

SURG    « 

58 

SURG 

59 

SURG 

60 

SURG 

61 

SURG    « 

62 

SURG    • 

63 

SURG 

64 

MED 

65 

MEO 

66 

MED 

67 

MED 

68 

MEO 

• 

69 

"EO 

70 

MED     . 

71 

MED 

72 

•«ro 

73 

MED 

7« 

MED     * 

75 

SURG 

76 

SURG 

77 

SURG 

78 

-ED 

79 

MCD 

eo 

"ED 

81 

MED     • 

82 

"ED 

83 

"ED 

84 

"ED     • 

85 

'*€D 

86 

MED 

87 

"ED 

88 

"ED 

89 

"ED 

90 

"ED 

i 

NCOPi"  OATA  M 

i 

• 

OPG  cat£gcrie: 

« 

•  • 

OPGS 

<»t9  SfO 

1 

F  DIAGNOSIS  RELATj 
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F38 


LENGTH  OF  STir  CUTlIER  CUTOFF  POINTS  USED  IN  THE  PROSPECT! 


TITLE 

OTHER  OISCROERS  OF  ThE  EYE  AGE  >17  nITh  C.C. 
OTHER  DISORDERS  OF  ThL  EYE  AGE  >17  w/Q  C.C. 
*  OTHER  OISCPCERS  OF  THE  EYE  AGE  0-17 
MAJOR  HEAD  ♦  NECK  PROCEDURES 
S  lALCADENt CTG"Y 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 
CLEFT  LIP  ♦  PALATE  REPAIR 
SINUS  ♦  "ASTOID  PROCEDURES  AGE  >17 
SI.JUS  ♦  MASTOID  PROCEDURES  AGE  fl-17 
MI£CELLA\ECUS  £i=.  'vOSE  ♦  ThrqAT  PROCEDURES 
RHINOPLASTY 
T»A  PR3C  EXCEPT  TONSILLECTO 


VE  PAYMENT  SYSTEM 


RELATIVE 


Y,  AND 


T*4  pooc  IXCEPT  TONSILLECTOMY 


MY  ♦/OR  ADENOIDECTjHY  ONLY,  AGE  >17 


♦/OR  ADENOIDECTOMY  CNLY,  AGE  0-17 


•  TONSILLECTOMY  A-.D/0»  AD  END  I  E  E  C  TOM  Y  ONLY  AC  >17 

•  TONSILLECTOMY  ANO/nw  ADE NO  IDE C T CM Y  ONLY  AGf  C-17 
'  MYRINGOTOMY  AGE  >17 
■  MYRINGOTOMY  AGE  0-17  -     ' 

OTHER  EAR,  NOSE  ♦  THROAT  O.R.  PROCEDURES  j 

EAR,  NOSE  ♦  THkCAT  malignancy 
DYSEQUlLleRlOM 
EPISTAX  IS 
'  EPIGLOTTI  TIS 

OTITIS  Mr-iA  .  uRI  AGE^69  AND/OR  C.C.  , 

OTITIS  MfciA  ♦  ORI  AGE  18-69  WO  C.C. 

OTITIS  "EGiA  ♦  Wil     AGE  0-17 

LARYNG'.TS  iCHEITIS  i    :   " 

NASAL  TRAUMA  ♦  DEFORMITY  ji-   * 

OTHER  EAR,  NOSE  ♦  THROAT  DIAGNOSES  AGE  >17 

CTHEK  EAR,  NOSE  ♦  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES 

O.R.  FROC  ON  THE  RESP  SYSTEM  EXCEPT  MAJOR  CHEST  WITH  C.C. 

O.R.  P^OC  ON  THE  RESP  SYSTE"  EXCEPT  MAJOR  CHEST  W/O  C.C. 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  ♦  INFLAMMATIONS  AGE  >69  AND/CR  C.C. 

RESPIRATORY  INFECTIONS  ♦  INFLAMMATIONS  AGE  18-69  W/O  C.C. 

RESPIRATORY  INFECTIONS  ♦  INFLAMMATIONS  AGE  0-17 

RESPIRATORY  NEOPLASMS 

MAJOR  CHEST  TRAUMA  AGE  >69  AND/OR  C.C. 

MAJOR  CHEST  TRAUMA  AGE  <70  W/O  C.C. 

PLEURAL  EFFUSION  AGE  >69  AND/OR  C.C. 

PLEURAL  EFFUSION  AGE  <70  W/O  C.C.  ** 

PULMONARY  EDEMA  ♦  RESPIRATORY  FAILURE 

CHRONIC  ObSTPUCTIVE  PULMONARY  DISEASE 

SIMPLE  PNEUMONIA  ♦  PLEURISY  AGE  >6«»  AND/OR  C.C.     ' 

SIMPLE  PNEUMONIA  ♦  PLEURISY  AGE  18-69  W/O  C.C.   *   ' 


WEIGHTS 
.5902 
.5011 
.4018 
2.5007 
.7086 
.6632 
.6421 
.5834 
.6889 
.4110 
.4101 
.5196 
.3097 
.3114 
.2616 
.4229 
.3089 
1.0975 
1.0700 
.4807 
.4073 
.6692 
.6224 
.5361 
.3659 
.3552 
.4807 
.5163 
.3427 
2.5773 
1.8539 
1.7989 
1.3949 
1.7795 
1.7264 
.8652 
1.1282 
.9707 
.7658 
1.1342 
1.1100 
1.5368 
1.0304 
1.0914 
.9747 


tT?  CONTAI 


CASES  WHICH  COULD  NOT  b£  ASSIGNED  T 


ON  OF  THE  CASE  MIX  INDEX, 


0  VALID  DRGS. 


GEOMETRIC 
MEAN  LOS 
4.1 
3.0 
2.9 
13.6 
4.6 
4.2 
3.8 
3.5 


2.8 
2.7 
1.5 
2.0 
1.5 
2.1 
1.3 
5.8 
5.7 
4.6 
3.7 
4.3 
6.0 
4,8 
3.1 
2.9 


3.5 
2.1 

14,4 

10.6 

9.5 

10.4 

11.2 

10.9 

6.1 

7.4 

8.1 

5.3 

8.4 

7.6 

7.7 

7.5 

8.5 

7.6 


OUTLIER 
THRESHOLD 
23 
12 
13 
36 
14 
15 
11 
11 
11 


28 
28 
17 
15 
17 
22 
19 
10 

9 
18 
17 

9 
36 
33 
32 
32 
33 
33 
28 
29 
30 
22 
30 
30 
30 
30 
31 
29 


•a. 


;o 


w 


CO 

2 


33 


oc 


u 


o;> 


DRG  not 

91     1 

92     ' 

93     < 

94     « 

95     < 

96     < 

97     ' 

93     ' 

99     « 

100     ' 

101     - 

102     ' 

103     '. 

104     ! 

105     '. 

106 

107 

108 

109 

110 

HI     ! 

112     '. 

113     '. 

114    ; 

115 

116 

117 

118     ; 

119 

120 

121 

122 

123 

124 

125 

126> 

127 

128 

129 

130 

131 

132 

133 

134 

135 

*    MED 

•  •   D3G 

•*•  OkG 

TABLE 
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LIST  OF  DIAGNOSIS  "^ELATEC  GPOUPS  (OPGS)«  RELATIVE  WEIGHTING  FACTORS.  GlCWETRIC  HE*N  LENGTH  C^  STAY,  ANO 


LENGTH  CP  STAY  CUTLIER  CUTOFF  POINTS  USED  IK    THE  PROSPECTIVE  PAYMtmt  STSTf 


I 

TITLE 

4  NED  •  SIMPLE  PNEUHCMA  ♦  PLEURISY  AGE  C-17 

*  f<EO  INTERSTITIAL  LUNG  DISEASE  AGE  >69  ANC/GR  C.C. 
4  MED  INTERSTITIAL  LUNG  DISEASE  AGE  <70  y/0  C.C. 
4  MED  PNEuMOTriORAX  AGE  >69  AND/OR  C.C.                     ' 
4  MED  PNEUMOTHORAX  AGE  <70  y/0  C.C. 
4  MED  BRONCHITIS  ♦  ASTHMA  AGE  >69  ANO/GR  C.C.              '• 

MED  BRONCHITIS  ♦  ASThMA  AGE  18-69  W/C  C.C. 

*  MED  •  BRONCHITIS  ♦  ASTH^-A  AGE  0-17                          J 
MEO  HESPIRA'^QCY  SIGNS  ♦  SYMPTOMS  AGE  >69  AND/OR  C.C.    * 

*  MEO  RESPIRATORY  SIGNS  ♦  SYMPTOMS  AGE  <7D  u/0    C.C.       S 
MED  OTHER  RESPIRATORY  DIAGNOSES  AGE  >6''  A\j/C=  C.C.     1 

4  MED  OTHER  RESPIRATORY  DIAGNOSES  AGE  <70                  | 

5  SURG  •  HEART  TRANSPLANT                                         \ 
5  SURG  ••  CARDIAC  VALVE  PROCEDURE  WITH  PuMp  ♦  wITH  CARDIAC  CATH 
5  SURG  •*  CARDIAC  VALVE  PROCEDURE  WITH  PUMP  ♦  W/0  CARDIAC  CATH 
5  SURG  ••  CORONARY  PYPASS  WITH  CARCIAC  CATH                    i 

SURG  •»  CORONARY  BYPASS  W/0  CARDIAC  CATH                     ' 

5  SURG  CAROIOTHOR  PPOC. EXCEPT  VALVE  ♦  CORONACY  BYPASS, WITH  PUMP 

5  SURG  CARDIOTHORACIC  PROCEDURES  W/O  PUMP 

5  SURG  MAJOR  RECONSTRUCTIVE  VASCULAR  PROCEDURES  AGE  >fc9  AND/OR  C.C. 

5  SURG  MAJOR  RECONSTRUCTIVE  VASCULAR  PROCEDURES  AGE  <70  W/O  C.C. 

5  SURG  VASCULAR  PROCEDURES  tXCEPT  MAJOR  RECONSTRUCTION 

5  SURG  AMPUTATION  FOR  CIRC  ^YSTEM  DISORDERS  EXCEPT  UPPER  LIMB  ♦  TOE 

5  SURG  UPPER  LIMS  ♦  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISCRCEPS 

5  SURG  PERMANENT  CiRDIAC  PACEMAKER  IMPLANT  WITH  AMI  OR  CHF 

5  SURG  PERMANENT  CARDIAC  PACEMAKER  IMPLANT  W/O  AMI  OR  CHF 

5  SURG  CSPCIAC  PACEMAKER  REPLACE  ♦  REVIS  ExC  PULSE  GEN  REFL  ONLY 

5  SURG  CARDIAC  PACEMAKER  PULSE  GENERATOR  PEPLACEMEmj  ONLY 

5  surg  vein  ligation  ♦  stripping 

5  surg  other  o.r.  procedlrrs  on  the  circulatory  syste" 

5  med  •*  circulatory  oiscrcers  with  ami  ♦  c.v.  comp.  disch.  alive 

5  me: 

5  MED 

MED 

"ED 
5  MED 

MED 
5  MED 
5  MEO 
5  MED 
5  MED 
5  MEO 
5  MED 

MED 
5  MEO 


•  CIRCULATORY  DISCRCERS  WITH  AMI  W/O  C.V.  COMP.  DISCH.  ALIVE 
CIRCULATORY  DISORCERS  WITH  AMI,  E  X  p  I  R  E 'J 

CIRCULATORY  DISORDERS  EXC  AMI,WITH  C«Pj  CATH  ♦  CCMfLEX  DUG 
CIRCULATORY  DISCRDERS  EXC  AMI, WITH  CARO  CATH  W/O  COMPLEX  DUG 
ACUTE  ♦  SLBACUT:  ENDOCARDITIS 
HEART  FAILURE  ♦  SHOCK 
DEEP  VEIN  THROMBCPHLEBITIS 

CARDIAC  ARREST,  urExP LA  INED  j 

PEPIPHERAL  VASCULAR  DISORDERS  AGE  >69  ANO/CR  C.C.   ? 


PERIPHERAL  VASCULAR  DISORDERS  AGE  <7:  d/i 

ATHEROSCLEROSIS  AGE  >69  AND/OR  C.C, 

ATHEROSCLEROSIS  AGE  < 7 C  W/O  C.C. 

HYPERTENSION 

CARDIAC  CCNGtMT*L  ♦  VALVULAR  DliCRI 


c.c> 


:-S  AGE  >e='  «f."/jR  C.C, 


RELATIVE 

WEIGHTS 

.^C78 

1.0262 

.9623 

1.4225 

1.1135 

.7913 

.71«1 

.♦211 

.7952 

.7650 

.fS41 

.R950 

.0000 

6.7*15 

5.176* 

5.2C77 

3.9476 

4.33C1 

3.657" 

2. '5023 

2.5582 

2.3256 

2.6522 

:.C84e 

3.R743 

2.8367 

1  .0021 

1  .7624 

1  .  0  5  0  C 

2.4942 

1  .e45« 

1.3509 

1.1242 

2.1969 

1.6284 

2.6368 

1.03C0 

.S5«9 

1.5345 

.9545 

.9392 

."087 

.8510 

.6976 

.9819 


PlR  :4TA  ^-ivE  >^lt'-     SLPPLEMENTED  bY  DATA  FROM  M  ill,  y  L  A  N  C  AND  »<  I  C  H  I  G  A  N  FO"  L  •"  .  VCLU'«E  uRGS, 


CATEGORIES  COMBI' 


UN  PAIRS)  I^  THE  CALCULATION  OF  THE  CASE  MIX  INOEX, 


S  A69  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  J=GS. 


GEO'-ETRIC 

MCSN  LOS 

4.6 

7.8 
6.9 


6.  9 

6.2 


1.7 


5.  1 


6.  1 


20.9 
16.2 
20.4 
13.5 
13.3 
12.1 
14.3 
13.2 
11.2 
21.6 
16.6 
15.8 
9.3 


7.2 
15.0 
11.9 

3.1 

8.4 
5.0 
18,4 
7.8 
''.6 
4.6 
7.1 


5.2 
6.1 


OUTLIER 

THHESHOLD 

14 

30 
29 
31 
30 
24 
21 
11 
27 
24 
29 
28 
0 
43 
38 
42 
SS 
35 
34 
36 
35 
33 
44 
39 
38 
31 
28 
18 
29 
37 
34 
32 
25 
30 
27 
40 
30 
26 
27 
29 
28 
29 
25 
26 
28 


9 


3 


2 


& 


CO 


9a 


LIS 

ORG 

MOC 

136 

5  HEO 

137 

5  MED 

138 

5  «IED 

139 

5  MED 

140 

5  MED 

141 

5  MEO 

142 

5  MED 

143 

5  MEO 

144 

5  MED 

145 

5  MED 

146 

6  SURG 

147 

6  SURG 

148 

6  SURG 

149 

6  SURG 

150 

6  SURG 

151 

6  SURG 

152 

6  SURG 

153 

6  SURG 

15* 

6  SURG 

155 

6  SURG 

156 

6  SURG 

157 

6  SURG 

158 

6  SURG 

159 

6  SURG 

160 

6  SURG 

161 

6  SUR& 

162 

6  SURG 

163 

6  SURG 

164 

6  SURG 

165 

6  SURG 

166 

6  SURG 

167 

6  SURG 

168 

6  SURG 

169 

6  SURG 

170 

6  SURG 

171 

6  SURG 

172 

6  MED 

173 

6  ►•ED 

174 

6  MEO 

175 

6  "ED 

176 

6  MED 

* 

177 

6  -ED 

178 

6  MED 

179 

6  MEO 

180 

6  MED 

• 

MEDPAR  DAT 

*  * 

ORG  CAT EGO 

•  •  * 

QRuS  ♦feg  A 

T  A  r  L  ! 
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T  or  DIAGNOSIS  RELATED  GROUPS  (ORGS),  '^LLt.JlvL    .LIGmTJ 


F40 


LENGTH    OF    STAY     CUTLIc^     CJTOFF    POINT 


^C-    FACTORS 


.  orcMFTBic  m:as  lc-gth  -f  stay, 


S  USED  IN  the  fROSPECTIVE  PAYMENT  SY5TE 


AND 


TITLE 

CARDIAC  CCNGEMTAL 


/ 


♦  VfiLVULAR  DISORDEFS  AGE  18-19 


•  CARDIAC  CONGENITAL  ♦  VALVULAR  DISORDERS  AGE  0-17 


I/O  C.C, 


CARDIAC  ARRHYTHMIA  ♦  CONDUCTION  DISORDERS  AGE  >69  AKD/OR  C  C 

CARDIAC  ARRHYT^-Ii  *  CONOUCTIDN  DIScn'-R^  A^r  <■ -j  n     ,  /n  r     r     '     ' 

ANGINA  PECTORIS  '   ^'^' 

SYNCOPE  ♦  COLLAPSE  AGE  >69  AND/OR  C.C.    / 

SYfVCOPE  ♦  COLLAPSE  AGE  <70  y/0  C.C.       / 
CHEST  PAIN  / 


OTHER  CIRCULAT:=Y 


lAGNOSES  WITH  C.C. 


OTHER  CIRCULATORY  DIAGNOSES  y/C  C.C, 

RfCTAL  RESECTION  AGE  >b=>    AND/OR  C.C.  r 

RECTAL  f<ESECTION  AGE  <70  w/0  C.C.  • 

MAJOR  SMALL  ♦  LARGE  BCWEL  PROCEDURES  AC"  >69  AN-/CR  C 

MAJOR  SMALL  ♦  LARGE  PGUEL  PROCEDURES  AGE  < 7 0  «/0  C.C. 

PERITONEAL  AChESICLYSIS  AGE  >69  AND/OR  C.C. 

PERITONEAL  ALHESIOLYSIS  AGE  <70  W/O  C.C. 


'INCR  SMALL  ♦  LARGE 


bOwEL  PROCEDURES  AGE  >69  AND/OR  C.C, 


MINO"?  SMALL  ♦  LARGE  eOWEL  PROCEDURES  AGE  <7 


STOMACH 


0  W/O  C.C, 


.  ESOPHAGEAL  ♦  DUODENAL  PROCEDURES  AGE  >69  AND/OR  C 


STOMACH,  ESOPHAGEAL  ♦  LUOOENAL  PROCEDURES  AGE  16- 
"'    H,  ESOPHAGEAL  ♦  DUODENAL  PROCEDURES  AGE  0-17 


•  STCACH 


U/C  C.C, 


»NiL  P=!OCECURES  A 


ANAL  P»0CEjURES  age  <7 


GE    >69    AND/OR     C.C, 


HE'iMA     PRCCt 


W/O  C.C. 


:uR 


FS  EXCEPT  INGUINAL  ♦  FEMORAL  AGE  >fc9  AND/QP  C.C, 


HEPNIA  PROCEDURES  EXCEPT  INGUINAL 


INGUINAL  ♦  FEMORAL  HERNIA  PROCEDURES  AGE  >69 
INGUINAL  ♦  FEMORAL  HERNIA  PROCEDURES  AGE  18- 


♦  FEMORAL  AGE  18-69  y/0  C.C, 


•  nERNIA  PPCCEOURFS  AGE 


•17 


AND/OP  C.C, 
69  W/O  C.C. 


APPENOECTCY  „ITH  COMPLICATED  PRINC.  OIAG  AGE>6. 

APPENDECTOMY  WITH  COMPLICATED  PRINC.  DIAG  AGE  <7 

APPENDECTOMY  W/O  COMPLICATED  PRINC.  DIAG  AGE  >69 

APPENDECTOMY  W/O  COMPLICATED  PRINC.  DIAG  AGE 


9  AND/OR  C.C, 
0  W/O  C.C. 
AND/OR  C.C. 


<70  W/O  C.C, 


PROCEDURES  ON  THE  MOUTH  AGE  > S9  AND/OR  C.C 

PROCEDURES  ON  The  MOUTH  AGE  <70  W/O  C.C. 

OTHER  DIGESTIVE  SYSTEM  PROCEDURES  AGE  >69  AND/OR  C.C 

OTHER  DIGESTIVE  SYSTEM  PROCEDURES  AGE  <70  W/O  C.C. 

DIGESTIVE  MALIGNANCY  AGE  >69  AND/OR  C.C. 

DIGESTIVE  MALIGNAKCY  AGE  <70  W/O  C.C. 

G.I.  HEMORRHAGE  AGE  >69  AND/OR  C.C. 

6.1.    HEMORRHAGE     AGE    <70    W/O    C.C.  { 

COMPLICATED  PEPTIC  ULCER  ' 

UNCOMPLICATED  PEPTIC  ULCER  >69  AND/CR  C.C. 

UNCOMPLICATED  PEPTIC  ULCER  <70  W/O  C.C. 

INFLAMMATORY  BOWEL  DISEASE 

G.I.  OgSTRuCTION  AGE  >69  AND/OR  C.C. 


PELAT  I  VE 
WEIGHTS 
.9573 
.6315 
."200 
.8217 
.7470 
.6408 
.5621 
.6743 
1.1  l^^O 
.■^916 

2.68C1 
2.4826 
2.5228 
2.1924 
2.3499 
2.0C63 
1 .1697 
1.2468 
2,6621 
2.3094 
.8382 
.7902 
.6341 
.9200 
.7596 
.6995 
.5793 
.4313 
1.8130 
1.5986 
1.4179 
1.0706 
.8541 
.8899 
2.6326 
2.3727 
1.2141 
1,0408 
.9185 
.8150 
1.2309 
,7345 
,6077 
1,0048 
,8112 


iufi^.^n'^v^iyi  \i  r.[\:Tu.:';v'-"'° "" ""'"' "» ^^  "^"-^ »-"' 


Nu  t70  CONTAIN  CASES  WHICH  COUL 


ON  OF  THE  CASE  MIX  INDEX. 
D  NOT  BE  ASSIGNED  TO  VALID  DRGS, 


GEO^'ETCIC 
M  '"  i  \  L  C  " 


4.S 


7.  C 


19,1 

17,9 

17,0 

15.2 

15.3 

13. A 

1C.6 

9.3 

14.8 

13.0 

6.0 

6.0 

5.2 

7.1 

6.0 

5.7 

4.8 

2.1 

11.9 

11.3 

9.4 

7.4 

4.3 

4.2 

14.6 

13.3 

6.2 

6.7 

6.7 

5.8 

8.1 

6.6 

5.5 

8.0 

6.2 


OUTLIER 
ThR  ESHOLO 
27 
20 
27 
23 
21 
21 
18 
19 
29 
28 
41 
40 
39 
37 
37 
35 
33 
31 
37 
35 
20 
25 
19 
23 
18 
16 
12 


33 

29 
29 
22 
25 
26 
37 
35 
30 
29 
29 
24 
30 
24 
20 
30 
26 


OQ 


CC 


00 


73 


00 


u 


s 


Ll 

ORG 

MDC 

181 

6  MEC 

182 

6  MEC 

183 

6  »1EC 

184 

6  MEC 

185 

6  »»EC 

186 

6  MEC 

187 

6  MEC 

188 

6  f«EC 

189 

6  "EC 

190 

6  "EC 

191 

7  SUH 

192 

7  SDR 

193 

7  SUR 

194 

7  SUR 

195 

7  SUR 

196 

7  SUR 

197 

7  SUfi 

198 

7  SUR 

199 

7  SUR 

200 

7  SUR 

201 

7  SUR 

202 

7  MED 

203 

7  "ED 

204 

7  MEO 

205 

7  MED 

206 

7  "ZD 

207 

7  KED 

208 

7  MEO 

209 

8  SUR 

210 

8  SUR 

211 

8  SUP 

212 

8  SUR 

213 

B  SUR 

214 

S  SUR 

215 

fc  SUR 

216 

•"  SJR 

217 

8  SUR 

218 

8  SUR 

219 

8  SUR 

220 

6  SUR 

221 

^  SUR 

222 

fl  SUH 

223 

8  SUR 

224 

e  SUR 

225 

3  SUR 

-* 

MEDPaP  D 

•  * 

Cf-G  GATE 

•  *  • 

OPGS  4fc9 

TABLE  5   Page  5  of  11 
1ST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOHZTRIC  MEAN  LENGTH  OF  ST 


F4I 


ss 


LENGTH  CF  STAY  CuTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEI 


AY  . 


TITLE 
I       G.I,  Of^STRuCTION  AGE  <70  y/0  C.C. 

I       ESGPHAGITIS.GASTROENT.*  MISC.  DIGEST.  DIS  AGE  >fc9  ♦/OR  C.C. 
1       ESOPHAGI TIS.GASTRCENT.*  MISC.  DIGEST.  DIS  AGE  18-69  y/r    C.C. 

•  ES0PHA3ITIS,  GASTROENTERITIS  ♦  MISC.  DIGEST.  CISORDFRS  AGE  0-17 
i        DENTAL  ♦  OPiL  DIS.  EXC  EXTRACTIONS  ♦  R E S TOR  A T  I C NS » AGE  >17 

«  DENTAL  ♦  C^AL  DIS.  EXC  EXTRACTIONS  ♦  "E S TOR  A T  1 0^S » AGE  0-17 
'       DENTAL  EXTRACTICNS  ♦  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >69  AND/OR  C.C. 
OTHER  CIGESTIVC  SYSTEM  DIAGNOSES  AGE  18-69  w/0  C.C. 

*  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 
G       MAJOR  PANCREAS.  LIVER  ♦  SHUNT  PROCEDURES 
G    •  MJfjOR  PANCREAS,  LIVEk  ♦  SHUNT  PROCEDURES 

G      BILIARY  TRACT  PKOC  EXC  TOT  CHOLECYSTECTOMY  AGE  >6°  ♦/QR  C.C. 

G      BILIARY  TRACT  PRQC  EXC  TOT  CHOLECYSTECTOMY  AGE  CTO  y/o  C.C. 

G   ••  TOTAL  CHOLECYSTECTOMY  WITH  C.O.E.  AGE  >69  AND/OR  C.C. 

G   ••  TOTAL  CHOLECYSTECTOMY  WITH  C.D.E.  AGE  < 7  -  W/0  C.C. 

G   *♦  TOTAL  CHOLECYSTECTOMY  W/0  C.D.E.  AGE  >69  AND/OR  C.C. 

G   ••  TOTAL  CHOLECYSTECTOMY  W/0  C.O.E.  AGE  C70  W/0  C.C. 

6       HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 

G      HEPATOFILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

G      OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES  i 

CIRPHOSIS  ♦  ALCOHOLIC  HEPATITIS 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  CP  PANCREAS 

DISORDERS  OF  FA^CPEAS  EXCEPT  MALIGNANCY 

CISCRDEPS  OF  LIVER  EXC  M  AL 1 G  ,  C IR  R  ,  ALC  HEPA  AGE  >6''  AND/OR  C.C, 
ilSCRDERS  C-  LIVER  ExC  M AL I G  ,C  I RR  ,  AlC  hEPA  AGE  <70  W/O  C.C. 


DISORDERS  OF  Th; 


CILIARY  TRACT  AGE  >&"  AND/OR  C.C. 


DISORO'^RS  0"^  THL  PRIAPY  TRACT  AGE  <70  w/O  C.C, 

MAJOR  JOINT  FROCECUPES 

HIP  ♦  FEMuR  PROCEDURES  EXCEPT  MAJO»  JOINT  AGE  >fe9  AND/OR  C.C. 

HIP  ♦  FEMLR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  18-69  W/0  C.C. 

"IP  ♦  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 

AMPUTATIONS  FOR  MUSCULOSKELETAL  SYSTEM  ♦  CONN.  TISSUE  DISORDERS 

t-ACK  ♦  NECK  PFOCECURES  AGE  >69  AND/OR  C.C. 

PiCK  ♦  NECK  PROCEDURES  AGE  <70  W/0  C.C. 

BIOPSIES  CF  MUSCULOSKELETAL  SYSTE"  ♦  CONNECTIVE  TISSUE 

WND  JErRIC  ♦  SK N  GPFT  EXC  HAND, FOR  "USCSkElETAL  ♦  C uNN  .  T  I  SS  .  0 T S 

LOWER  ^XTt*EM  ♦  HUMER  FROC  EXC  Hi  F  ,  F  OOT , FEMUR  AGE  >6°  ♦/OR  C.C. 

LOwER  rxTPEM  ♦  HUMER  drOC  EXC  H I P  ,F  COT  ,Fr  ml-r  AGE  10-69  W/0  C.C. 

LOWER  tXTREM  ♦  HU»ER  PROC  EXC  HI P  ,F CO T  ,  F EMUR  AGE  fl-17 

KNEE  PBOCEOUt^ES  AGE  >69  AND/Ch  C.C. 

KNlE  PROCEDURES  AG^  <70  w/0  C.C. 

UPPER  EXTREMITY  P-'-OC  ExC  HUMERUS 

UPPER  EXTBE«ITY  P^oc  exC  hu^epuS  ♦  hAN-^  aG"^  <  7  0  W  / '"  C.C, 

FOOT  PROCEjURES 


HAND  AGE  56''  ANC/OR  C.C, 


RELATIVE 

WEIGHTS 

.7763 

.6121 

.5593 

.3782 

.6612 

.4112 

.3949 

.7367 

.6508 

.3344 

4.1357 

3.8790 

2.4258 

1.9674 

2.1465 

2.0380 

1.4714 

l.?61<' 

2.4319 

2.5550 

2.7007 

1.1841 

1.0823 

.9561 

1.0710 

.9151 

.9404 

.7239 

2.2674 

2.0617 

1.9327 

1.6954 

2.1094 

1.8236 

1.4765 

1.5434 

2.2587 

1.4102 

1.0678 

.9242 

1.2595 

.9794 

1.0612 

.835  = 

.640" 


ATA 


St=PLEM-\Tru 


tjY  DATA  FROM  ■•ARYLAND  AND  MICHIGAN  FQP  LCw  VOLUME  ORGS, 


GORIES  COweiNED  (IN  PMPS)  IV  THE  CALCULATION  OF  THF  CASE  MIX  INDEX 
AND  470  CONTAI"  CASES  '-hICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 


GEOMETRIC 

MEAN  LOS 

5.9 

5.4 


4.2 

2.9 

2.7 

5.1 

4,5 

2.1 

20.8 

20.  1 

17,3 

13.9 

16.0 

15.8 

11.5 

10,1 

17.9 

15.1 
16.0 

9.3 

8,0 

7.5 

7.9 

6.8 

6.6 

5.5 

17.1 

17,8 

15,9 

11.1 

14,3 

15,6 

13.0 

11,3 

13,1 

10.9 

8.3 

5.3 

8.3 

6.4 

6.9 

5.6 

4.8 


AND 


OUTLIER 
THRESHOLD 
28 
22 
19 
11 
26 
11 

a 

27 
23 


♦  3 

♦  2 
39 
36 

38 
38 
29 
24 
40 
37 
39 
31 
30 
30 
30 
29 
26 
24 
39 

40 

38 
33 
36 
38 
35 
33 
35 
33 
27 
25 
30 
28 


24 

15 


& 


00 


CO 

2 


00 
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LIST  OF  DIAGNOSIS  "DELATED  GROUPS  CPGS),  KfLtTIVT  WEIGHTIKG  FACTORS,  G 
LENGTH  OF  STAY  OjTlJES  CUTOFF  POINTS  USfD  IN  ThE  FPOSPECTIVT 


F42 


-OMETRic   »ilan   lengtm    :f   stay 

PAYMEM  SYSTEH 


AND 


one       F«DC 


226 
227 
228 
22*? 
250 
231 
2  32 
233 
23* 
2  35 
2  3b 
237 
236 
239 
2'»0 
241 
242 
245 
244 


8  SURG 
8  SURG 
6  SURG 
8  SURG 
8  SURG 
8  SURG 
8  SURG 
8  SURG 
8  SURG 
8  HED 
8  MEO 
8  MEO 
8  MEO 
8  MED 
6  MED 
8  MEO 
8  MED 
8  MEO 
8  MED 


MUR 


24! 

i           8 

MED 

U  V  '«  L. 

eo\'E 

24< 

>     8 

MED 

N0\- 

24- 

r    8 

MEO 

SIGN 

2tJ 

5     S 

MED 

JL\r< 

241 

i         e 

■^ED 

afte 

251 

1    a 

MtP 

K  X  ,  S  f 

25 

8 

MED 

FX.SF 

2S 

!     8 

MED 

•  »^X,Sf 

25 

8 

MGD 

fX.Sf 

25 

8 

MEO 

f  x.sf 

25 

8 

MED 

*  f x  »Sf 

25i 

8 

MEO 

othes 

25 

q 

^URG 

'  total 

251 

9 

Surg 

tgtai. 

25 

9 

SURG 

SUBTC 

26 

9 

Surg 

SUbTC 

26 

9 

SURG 

e^EAS 

26 

q 

SURG 

PREAS 

26 

9 

S oR  G 

SKIN 

26 

S 

SURG 

SKIN 

26! 

q 

SURG 

•  SKIN 

26i 

q 

SURG 

SKIN 

26 

q 

SURG 

PfPI* 

261 

9 

SURG 

SKIN, 

26< 

9 

SURG 

OTHCR 

27 

9 

SJRG 

OTHER 

• 

MECPAR  DATA 

HAVE  BE 

*  • 

OSG  CATtOCRILS  COMB 

*  *1l 

ORGS 

469  AND 

470  CO 

TITLE 

SOFT  TISSUE  PRXICEOURES  AGE  >69  ANO/QR  C.C. 
SOFT  TISSUE  PROCEDURES  AGE  <70  W/0  C.C. 
GANGLION  (HAND)  P^CCEOUf'ES 
HAiMO  PROCEDURES  EXCEPT  Gir.GLION 

LOCAL  CXCISION  ♦  Rry:»viL  OF  INT  FIX  uEvlCES  OF  hIP  ♦  FE 
LOCAL  EXCISION  4  REM-vSL  OF  INT  FIX  DEVICES  EXCEPT  HIP  ♦  F=^MUR 
.ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  ♦  CONN  TISS  O.R.  PROC  AGE  >f-^    */0P     C.C. 
OTHER  MUSCULOSKELET  SYS  ♦  CONN  TISS  O.R.  PROC  AGE  <70  J/O  C.C. 
FRACTURES  OF  FEMUR  " 

FRACTURES  OF  HIP  ♦  PILVIS 

SPRAINi,  STRAINS,  ♦  DISLOCATIONS  OF  HIP,  PfLvIS  ♦  THIGH 
OSTEOMYELITIS 

PATHOLOGICAL  FRACTURES  ♦  MUSCULOSKELETAL  ♦  CONN  .  T  I  ^.  S  .  M  AL  I  G  %  ANC  Y 
CONNECTIVE  TISSUE  DISORDERS  AGE  >fe9  AND/OR  C.C. 
CONNECTIVE  TISSUE  DISORDERS  AGE  <7Q  w/0  C.C. 
SEPTIC  ARTHRITIS 
MEDICAL  BACK  FR08LlMS 

BONE  DISEASES  ♦  SEPTIC  ARTHROPATHY  AGE  >69  AND/CP  C.C. 
DISEASES  ♦  SEPTIC  ARTHr^OPATHY  AGE  C7C  y/0  C.C. 

SPECIFIC  ARTHROPATHIES 

S  ♦  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM 

ONITIS,  MYOSITIS  ♦  BURSITIS 

PCARE,  MUSCULOSKELETAL  SYSTEM  ♦  CONNECTIVE  TISSUE 

PRNS,STRNS  ♦  DISL  OF  FOR E ARM , H AND  ,F 00 T  AGE  >69  ♦/OR  C.C. 

PRNS,STRNS  ♦  0I5L  OF  FORE  ARM , HA ND , FOOT  AGE  18-69  U/0  C.C. 

PRNS,STRNS  ♦  CISL  OF  FOR E ARM, HAND  ,F OOT  AGE  0-17 

P»NS,STRNS  ♦  CISL  OF  UPARH,LOWLEG  EX  FOOT  AGE  >69  ♦/OR  C.C, 


♦  CONN  TISSUE 


PRNS.STPNS  ♦  CISL  OF  UPARM,LOULEG  EX  FOOT  AGE  18-69  y/0  C.C, 
PRNS.STRNS  ♦  CISL  OF  UPARM,LOyLEG  EX  FOOT  AGE  0-17 

DIAGNOSES  OF  MUSCULOSKELETAL  SYSTEM  ♦  CONNECTIVE  TISSUE 
L  MASTECTOMY  FOR  MALIGNANCY  AGE  >69  AND/OR  C.C. 
L  MASTECTOMY  FOR  MALIGNANCY  AGE  <70  y/0  C.C. 
OTAL  MASTECTOMY  FOP  MALIGNANCY  AGE  >69  AND/OR  C.C. 
OTAL  MASTECTOMY  FOR  MALIGNANCY  AGE  <70 
'f     PROC  FOR  NCN-MALIG  EXCEPT  BIOPSY 


♦  LOC  EXC 


ST  BIOPSY  ♦  LOCAL  EXCISION  FOR  NON-MALIGNANCY 
GRAFTS  FOR  SKIN  ULCER  OR  CELLULITIS  AGE  >69  AND/OR  C.C, 
GRAFTS  FOR  SKIN  ULCER  OR  CELLULITIS  AGE  <70  y/O  C.C. 
GRAFTS  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  yiTH  C.C. 
GRAFTS  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  y/0  C.C. 
NAL  ♦  PILONIDAL  PROCEDURES 
SUBCUTANEOUS  TISSUE  ♦  BREAST  PLASTIC  PROCEDURES 

SKIN,  SUBCUT  TISS  ♦  BREAST  O.R.  PROC  AGE  >69  ♦/OR  C.C. 

SKIN,  SUBCUT  TISS  ♦  BREAST  O.R.  PROC  AGE  <7 


0  y/O  C.C, 


PELAT  IVE 
WEIGHTS 
.7901 
.6271 
.1588 
.5  9  36 
1.3453 
.9420 
.6000 
1.7553 
1.2J25 
1.7403 
1.3711 
.7847 
1.5350 
1.0865 
.9608 
.8954 
1.5715 
.7473 
.7711 
.7102 
.7073 
.6491 
.6072 
1.0097 
.7351 
.5902 
.3496 
.7388 
.6193 
.4638 
.8616 
1.09/0 
1.0618 
1.0036 
.9228 
.7253 
.4569 
2.4486 
2.1802 
1.4804 
.9386 
.6049 
.5332 
.9844 
.8039 


EN  SUPPLEMENTED  BY  DAT*  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS, 
INED  (IN  PAIRS)  IN  THE  CALCULATION  OF  THE  CASE  MIX  INDEX. 
NTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 


GEOMETRIC 
MEAN  LOS 

4;t 

,2.2 

••§ 
S.3 
3.« 

13.1 

8.2 


11.9 
6.4 
12.3 
9.2 
••« 
».« 
11.2 
7,5 
7.9 
6.3 
6.8 
9.8 
5.* 
7.6 
6.0 
4.2 
1.8 
6.6 
5.3 
2.9 
6.S 
9.3 
8.9 
7.4 
6.4 
4.8 
3.0 
21.3 
18.2 
8.6 
5.9 
5.0 
3.0 
5.7 
4.5 


OUTLIER 
THRESHOLD 
27 
18 
7 
14 
31 
27 
15 
35 
30 
36 
34 
28 
34 
31 
31 
30 
33 
30 
30 
28 
28 
27 
24 
36 
28 
26 
7 
29 
27 
15 
29 
23 
21 
29 
27 
19 
10 
43 
40 
31 
28 
18 
15 
28 
27 


^ 


« 


CO 


u 


(X 


w 


^ 


LIST  OF 

DRC 

HOC 

27] 

9 

MED 

272 

9 

MED 

273 

9 

MED 

27^ 

9 

MED 

27! 

9 

MED 

27e 

,      9 

MED 

271 

'     9 

HEO 

27« 

1      9 

MED 

27S 

9 

MED     • 

28C 

9 

MED 

281 

9 

MED 

282 

9 

MED     • 

283 

1     9 

MED 

281 

9 

MED 

28! 

•    10 

SURG 

286 

10 

SURG    • 

281 

10 

SURG 

288 

1    10 

SURG    • 

28S 

1    10 

SURG 

291 

I    10 

SURG 

29] 

10 

SURG    • 

29J 

!    10 

SURG 

293 

10 

SURG    • 

291 

10 

MED 

29! 

i         10 

MED 

29« 

>    10 

MED 

291 

r   10 

MED 

29« 

1    10 

MED     • 

29? 

>    10 

»ED 

301 

9    10 

MED 

30J 

10 

MED 

30J 

!    11 

SURG 

303 

i    11 

SURG 

3  01 

\          11 

SURG 

30! 

i          11 

SURG 

30( 

.    11 

SURG 

301 

r   11 

SURG 

30! 

\       11 

SURG 

3  0« 

>   n 

SURG 

'    31( 

)   11 

SURG 

31] 

L    11 

SURG 

315 

!    11 

SURG 

313 

J    11 

SURG 

314 

)    1 1 

SURG 

31! 

i         11 

SURG 

* 

MEDPAR  DATA  HA 

*  • 

DRG  ( 

:ategories 

•  »i 

►  DOGS 

469  AND  4 
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Cd 


LENGTH  CF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


f 

TITLE  ' 

SKIN  ULCERS 

MAJOR  SKIN  DISORDERS  AGE  >69  AND/OR  C.C. 

MAJOR  SKIN  OISO»DERS  AGE  <70  W/O  C.C. 

MALIGNANT  BREAST  DISORDERS   AGE  >69  AND/OR  C.C. 

MALIGNANT  BREAST  DISORDERS  AGE  <70  y/O  C.C. 

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >69  AND/OR  C.C. 

CELLULITIS  AGE  18-69  y/O  C.C. 

CELLULITIS  AGE  0-17 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  ♦  BREAST  AGE  >69  ♦/OR  C.C. 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  ♦  BREAST  AGE  18-69  W/Q  C.C. 

TRAUMA  TO  THE  SKIK,  SUBCUT  TISS  ♦  BREAST  AGE  0-17 

MINOR  SKIN  DISORDERS  AGE  >69  AND/OR  C.C.  I 

MINOR  SKIN  DISORDERS  AGE  <70  U/0  C.C. 

AMPUTATIONS  FOR  E NDOCP INE »NUTR IT  ION AL  ♦  METABOLIC  DISORDERS 

ADRENAL  ♦  PITUITARY  PROCEDURES 

SKIN  GRAFTS  ♦  WCUNO  OEBRIOE  FOR  ENDCCNUTRIT  ♦  METAB  DISORDERS 

O.R.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES  ' 

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE,  KUTRIT  ♦  mjiTAB  O.R.  PROC  AGE   >  69  ♦/OR  C.C. 

OTHER  ENDOCRINE,  NUTRIT  ♦  METAB  O.R.  PROC  AGE   <70  U/O  C.C. 

DIABETES  AGE  =>36 

DIABETES  AGE  <:-55 

NUTRITIONAL  ♦  MISC.  METABOLIC  DISORDERS  AGE  >69  AND/OR  C.C. 

NUTRITIONAL  ♦  MISC.  METABOLIC  DISORDERS  AGE  18-69  y/O  C.C. 

NUTRITIONAL  ♦  MISC.  METABOLIC  DISORDERS  AGE  0-17 

INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  AGE  >69  AND/OR  C.C. 

ENDOCRINE  DISORDERS  AGE  <70  U/O  C.C,  * 

KIDNEY  TRANSPLANT 

KIDNEY, URETER  ♦  MAJOR  BLADDER  PROCEDURE  FOR  NEOPLASM 

KIDNEY, URETER  ♦  MAJ  bLDR  PROC  FOR  NON-MALIG  AGE  >69  ♦/OR  C.C. 

KIDNEY, URETER  ♦  MAJ  BLDR  PROC  FOR  NON-MALIG  AGE  <70  W/O  C.C. 

PROSTATECTOMY  AGE  >69  AND/OR  C.C. 

PROSTATECTOMY  AGE  <70  W/O  C.C. 

MINOR  BLADDER  PROCEDURES  AGE  >69  AND/OR  C.C.   ■'       I 

MINOR  BLADDER  PROCEDURES  AGE  <70  W/Q  C.C. 

TRANSURETHRAL  PROCEDURES  AGE  >69  AND/OR  C.C, 

TRANSURETHRAL  PROCEDURES  AGE  <70  W/C  C.C. 

URETHRAL  PROCEDURES,  AGE  >69  AND/OR  C.C. 

URETHRAL  PROCEDURES,  AGE  18-69  W/O  C.C. 

URETHRAL  PROCEDURES.  AGE  0-17 

OTHER  KIDNEY  ♦  URP.ARY  TRACT  O.R.  PROCEDURES   ' 


RELATIVE 

WEIGHTS 

1.3659 

.8530 

.6200 
1.0003 
.8920 
.6003 
.8771 

.eoi2 

.4739 

.6137 

.5321 

.3424 

.6328 

.5909 

2.8360 

2.8651 

2.7851 

1.5532 

1.3593 

.8460 

.4858 

2.0096 

1.4796 

.8003 

.7380 

.8886 

.7841 

.7460 

.9309 

.9630 

.8058 

4.1840 

2.5133 

1.7765 

1.6866 

1.1281 

.9414 

1.0333 

.9193 

.6998 

.5310 

.7347 

.6825 

.4323 

2.4625 


GEOMETRIC 

MEAN  LOS 

12.1 

7,8 

7.3 

7.5 

6.« 

4.2 

8.3 

7,2 

4.2 

5.4 

4.2 

2.2 

5.3 

4,4 

24.0 

16.1 

22.8 

10.0 

8.3 

6.0 

2.9 

10. e 

8.0 
7.7 
5.6 
7.3 
6.0 
5.4 
6.8 
7.8 
6.4 
24.1 
16.2 
12,8 
11,9 
8.6 
7.2 
7.1 
5.7 
4.9 
4,1 
5.2 
5.1 
2,3 
9,8 


OUTLIER 
THRESHOLD 
34 
30 
29 
30 
28 
22 
30 
29 
13 
27 
23 

9 
27 
24 
46 
38 
45 
24 
29 
17 

8 
33 
30 
30 
26 
29 
28 
26 
29 
30 
28 
46 
38 
35 
34 
30 
26 
29 
28 
20 
15 
22 
21 
11 
32 


<S. 


CO 


90 


CO 


OQ 


VE  BEE\  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOU  VOLUME  ORGS, 

COMBINED  (IN  PAIRS)  IN  THE  CALCULATION  OF  THE  CASE  MIX  INDEX. 
70  CONTAIN  CASES  uHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS, 


1 

DRG 

»'0C 

LIST 

316 

11 

MEO 

in 

n 

MEO 

318 

11 

HEO 

SI"! 

11 

MED 

320 

11 

MEO 

321 

11 

MEO 

322 

11 

1E0 

323 

11 

NED 

32* 

1 1 

MED 

325 

1 1 

MEO 

iZb 

11 

HED 

327 

1 1 

MEO 

328 

11 

MEO 

329 

11 

MED 

330 

11 

MED 

331 

11 

MEO 

332 

11 

MEO 

353 

11 

MEO 

3  34 

12 

SURG 

335 

12 

SURG 

336 

12 

SURG 

337 

12 

SURG 

1 

558 

12 

SURG 

1 

• 

S39 

12 

SURG 

1 

>40 

12 

SURG 

1 

i*l 

12 

SURG 

1 

m 

S42 

12 

SURG 

• 

1 

143 

12 

SURG 

; 

144 

12 

SURG 

1 

* 

145 

12 

SURG 

1 

146 

12 

MED 

1 

147 

12 

MEO 

1 

48 

12 

MEO 

1 

K9 

12 

MED 

i 

50 

12 

MED 

1 

151 

12 

MEO 

1 

52 

12 

MED 

1 

53 

13 

SURG 

J 

54 

13 

SURG 

3 

55 

13 

SURG 

3 

56 

13 

SURG 

J 

57 

15 

SURG 

3 

58 

13 

SURG 

3 

59 

13 

SURG 

3 

1 

60 

13 

SURG 

MEDPAR  DAT* 

• 

• 

ORG  CATEGOR 

• 

1 

•  • 

ORGS 

469  AN 

A 


OF 


0  I  &  0  S  0  S 
LENG 


TITLE 

RENAL 
ADMIT 
K  IHNEY 
K  IO><EY 
K IDNEY 
K lONEY 
KIDNEY 
UR INAR 
URINAR 
KIDNEY 
KIDNEY 
KIDNEY 

upethp 

URETHR 

URETHR 

OTHER 

OTHEK 

OTHER 

MAJOR 

MAJOR 

TR ANSU 

TRANSU 

TESTES 

TESTES 

TESTES 

PENIS 

CIRCUM 

CIRCUM 

OTHER 

OTHER 

MALIGN 

MALIGN 

BENIGN 

BENIGN 

INFLAM 

STERIL 

OTHER 

PELVIC 

NON-RA 

NON-RA 

FEMALE 

UTERUS 

UTERUS 

TUBAL 

VAGINA 
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RELATIVE 

I  I  r-  T  ^  Li  »  ^ 
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FACTORS.  GtOMETkIC  MEAN  LFNGTH  OF  STAY,  AND 


FAILURE 
•^OR  RENAL 

♦  URINARY 

♦  URINARY 

♦  LRINARY 

♦  URINARY 

♦  URINARY 
Y  STONES  A 


« 

AL 

AL 
AL 


Y  STONES  A 

♦  LRINARY 

URINARY 

URINARY 

STRICTU 

STRICTU 

STRICTU 

KIDNEY  ♦  U 

KIDNEY  ♦  U 

KIDNEY  ♦  U 

MALE  PELVI 

MALE  PELVI 

RETHRAL  PR 

RETHRAL  PR 

PROCEDURE 

PROCEDURE 

PROCEDURE 

PROCEDURES 

CISION  AGE 

CISION  AGE 

MALE  REPRO 

MALE  REPRO 

ANCY,  MALE 

ANCY»  MALE 

PROSTATIC 

PROSTATIC 

MATION  OF 

I2ATI0N«  M 

MALE  REPRO 

EVISCERAT 

UICAL  HYST 

DICAL  HYST 

REPRODUCT 

♦  ADENEXA 

♦  ADENEXA 
INTERRUPTI 
«  CERVIX  ♦ 


DULY 

TRAC 

TRAC 

TRAC 

TRAC 

TRAC 

GE  >(, 

GE  <7 

TRAC 

TRAC 

TRAC 

RE  AG 

RE  AG 

RE  AG 

R  INAR 

R  INAR 

R  INAR 

C  PRO 

C  PRO 

OSTAT 

OSTAT 

S«  FO 

S.  NO 

S«  NO 


SIS 

T  NEOP 

NEOP 

INFE 

INFE 

INFE 

AND/ 

0  W/O 

T  SIGN 

SIGN 

SIGN 

>69 

18-6 

0-17 

TRAC 

TRAC 

TRAC 

CEDURE 

CEDURE 

ECTOMY 

ECTOMY 

R  MALI 

N-MALI 

N-MALI 


LASMS  AGE  >fe9  AND/OR  C.C. 

LASMS  AGE  <70  tt/0  C.C. 

CTIONS  AGE  >69  AND/OR  C.C. 

CTIONS  AGE  18-69  u/0  C.C. 

CTIONS  AGE  0-17 

OR  C.C. 

C.C. 

S  ♦  SYMPTOMS  AGE  >69  ANC/OR  C.C. 

S  ♦  SYMPTOMS  AGE  le-e*?  W/O  C.C. 

S  ♦  SYMPTOMS  AGE  0-17 

AND/OR  C.C. 

9  W/O  C.C.  i- 

T  DIAGNOSES  AGE  >69  AND/OR  C.C. 
T  DIAGNOSES  AGE  18-69  W/O  C.C. 
T  DIAGNOSES  AGE  0-17 
S  WITH  C.C. 
S  W/O  C.C. 

AGE  >69  AND/OR  C.C. 

AGE  <70  W/O  C.C. 
GNANCY 

GNANT  AGE  >17 
GNANT  AGE  0-17 


>17 
0-17 
OLCTIVE  S 
OUCTIVE  S 
REPRODUC 
REPRODUC 
HYPERTRO 
HYPERTRO 
THE  MALE 
ALE 

OUCTIVE  S 

ION,  RAOI 

ERECTOMY 

ERECTOMY 

IVE  SYSTE 

PROCEDUR 

FROG  FOR 

ON  FOR  NO 

VULVA  PR 


YSTEM  O.R.  PROCEDURES  FCP  MALIGNANCY 
YSTEM  O.R.  PROC  EXCEPT  FOR  MALIG 
TIVE  SYSTEM,  AGE  >69  AND/OR  C.C. 
TIVE  SYSTEM,  AGE  <70  W/O  C.C. 
PHY  AGE  >69  AND/OR  C.C. 
PHY  AGE  <70  W/O  C.C. 
REPRODUCTIVE  SYSTEM        I 

YSTEM  DIAGNOSES 

CAL  HYSTERECTOMY  ♦  VULVECTOMY 

AGE  >69  AND/OR  C.C. 

AGE  <70  W/O  C.C. 

H  RECONSTRUCTIVE  PROCEDURES 

ES,  FOR  MALIGNANCY 

NON-MALIGNANCY  EXCEPT  TUBAL  INTERRUPT 
N-MALIGNANCY 
OCEDURES 


RELATIVE 
WEIGHTS 
1.3176 
.2360 
.9047 
.7859 
.8039 
.6732 
.4506 
.7057 
.5415 
.7172 
.'.814 
.4975 
"  .64*0 
.5271 
.27fiP 
.R826 
.7682 
.5093 
1.5450 
1.3449 
.9974 
.8403 
.8975 
.6030 
.4335 
.9879 
.4184 
.3788 
1.1088 
.8247 
.9297 
•  8218 
.8772 
.6925 
.6033 
.2627 
.6319 
l,917f 
1.0993 
1.0050 
.8372 
1.8989 
1.0777 
.4235 
.5923 


HAVE    BEEN 


:S    COMBINEo'ui^MJs!    Vh    SJJ*-'"?".  "^'^'-'''^    *"«    MICHIGAN    FOR    LOW    VOLUME    ORGS. 
470    CONTAIN    CASES    kHICH 


GtO-^E  TRIC 
MfftN  LOS 
6.7 
1.2 
5.5 
4.2 
7.0 
5.6 
3.7 
4,«' 
3.9 
5.4 
4.3 
3.1 
4.8 
3.9 
1.6 
6.3 
5.0 
3.2 
12.7 
11.8 

a. 4 

7.2 
6.3 
4.5 
2.4 

6.0 
2.8 
1.7 
7.4 
5.6 
6.9 
5.7 
6.2 
A. 9 
5.2 
1.3 
4.4 

1?.4 
9,6 
8.8 
8.1 

13.9 
8.  0 
2.3 
4.2 


OUTLIER 
THRESHOLD 
29 
3 
28 
26 
29 
23 
13 
26 
i  19 

27 
21 
14 
22 
17 
5 
28 
27 
18 
30 
29 
22 
17 
28 
15 
7 
23 
10 
4 
29 
27 
29 
28 
28 
22 
20 
3 
20 
34 
20 
17 
18 
36 
30 
7 
19 


I 

E. 


< 
z 

o 


CALCULATION  OF  THE  CASE  MIX  INDEX. 
COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 


■:i 


a. 
<< 


c 
a: 


CO 

£ 

73 

£_ 

k" 

09 
09 

a 
o. 

73 

re 

c 


o 

3 
ca 


^ 
3 


LIST  C 

ORG 

HOC 

361 

13 

SURG 

362 

13 

SURG 

363 

13 

iURG 

364 

13 

SURG 

565 

13 

Surg 

366 

13 

MEO 

567 

13 

MEO 

368 

13 

HEU 

369 

13 

MED 

370 

M 

SURG 

371 

It 

SURG 

372 

It 

MLO 

375 

It 

»^ED 

37'» 

1  t 

SURG 

375 

It 

SURG 

' 

576 

it 

MED 

37  1 

It 

SURG 

378 

It 

MCD 

379 

It 

MtO 

580 

IH 

MCO 

5dl 

It 

MED 

582 

It 

MED 

585 

1  t 

MED 

581 

It 

"ED 

iH') 

1^ 

586 

15 

587 

15 

* 

5  0  q 

15 

* 

•,  ^q 

15 

"9  0 

15 

591 

15 

592 

16 

SUk'-. 

3'?5 

16 

SURG 

5q* 

16 

SURG 

595 

16 

MtiO 

596 

16 

MEO 

597 

16 

MED 

598 

16 

"ED 

iS9 

16 

MlO 

too 

17 

Su^G 

tOl 

1  7 

suK.; 

<t02 

1  7 

SUKf. 

t05 

17 

MCO 

=.0* 

17 

Mr  rj 

<»05 

17 

1E0 

• 

^iCDflK  DATA 

*  * 

Dt^b  C«TEOUKI 

• 

*  •  • 

DKGS 

t6"4  /SNfj 

TAHLE 
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OF  DIAGNO'.IS  RELATED  GRCUP3  (O^GS),  RFLATIVf  uEIGmTIKG  FACTORS,  GTOMETPIC  ME* 


LENGTH  OF  STAY  CUTLIER  CUTOFF  POINTS  USED  IN  THE  FROSPECTIVC  PAYMENT  StSTE 


} 

title" 

•  LAHAROSCGM  ♦  r  .,r  r  ^  (- gp  y  (PCMALE)  EXCfPT  TucAL  IME**RUPTIOf 

•  LAPAROSCOPIC  TUhAL  INTERRUPTION 
D*C,COMZATIOfO  ♦  "AOIC-IMPLArjT.  FCK  Mfci_lG\A\CY 
0»C, CONIZATION  EXCEPT  FOP  MALIGNANCY 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.B.  Pf-OCEDURES 
MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  AGE  >69  AND/OR  C.C. 
MALIGNANCY,  FEMALE  REPRCPUCTIVE  SYSTEM  AGT  <7C  W/C  C.C. 
INFECTIONS,  FEMALE  REPFODuCTIVE  SYSTEM 


MENSTRUAL  ♦  OTt-|-k  UPALE  REPRODUCTIVE  SYbT 

CESAREAN  SECTION  .ITH  C.C. 

CESAREAi^  SECTIO*,  W/Q  C.C. 

VAGINAL  DELIVERY  wITH  COMPLICATING  OIAGNOSLS  ■ 

VAGINAL  DELIVERY  ./O  COf'PL  I  C  A  T  I  NG  DIAGNOSES 

VAGINAL  DELIVERY  alTM  STERILIZATION  ANO/O''  0*C 


D  I  S  C  R  c  r  R  s 


VAGINAL  DELIVERY  talTn  o.R, 


POSTPAHTUM  DIAGNOSES  U/C  0.», 


FROC  EXCEPT  STERIL  AND/Ct-  D*C 


PROCEDURE 


POSTPARTLM  DIAGNOSES  WITH  O.R.  PROCEDURE  ■ 

ECTOPIC  PREGNANCY 
THRTATENED  AbOKTION 
ABORTION  w/0  0*C 

adqrtion  with  D*C 
false  labor 

OTHER  ANTlPARTum  DIAGNOSES  WITH  MEDICAL  C 0"PL IC A T I ONS 

CTMlR  ANTE^aRTU-  DIA'.NOSES  'J/O  MEDICAL  C  OMr  L  I  C  A  T  I  ONS 

nFONAT'S,  DIED  OP  TR6NSFERf<rD 

EXlnL":  IMMATURITY,  NEONATE 

rKr'''AT  J*.  I  TY   yITh  PAjQR  PROHLEMS 

DPE>'ATijR  ITY  W/0  MAJOR  PROHLEMS 

•"ULL  TERM  NEONATE  *lTh  "AJCw  PROeLEMC 

NEONATES  WITH  QTHtR  SIGMFICANT  PRG«LEMS 

NORMAL  NEwcGRNS 

SPLFNECTO-Y  AGE  >17 

bPLENECTO»'Y  AGE  0-17 

OTHER  O.R.  PROCEDURES  OF  THT  HlGOD  ♦  PLOCr  FORMING 

RED  OLOOD  CELL  'ilSORDER';  AG^  >17 

RED  PLOOL  CELL  !,IS0R3ERS  Ao<^  0-17 

COAGULATION  JIS^-^Cf.RS 


!  G  a  N  S 


RETICULOENDOTHELIAL  ♦  I" 


RETICULO^A  JOTHEL  I  AL  ♦  I"*mu-jITY  JIS 


Mo^ITy  DI^J-^DEi^S  AGE  St-^l  Af.Q/OR  T.C, 


LYMHMO"A  OR  LEUKE.'-IA  WITH  iMJGK  O.R 


ORDERS  AG-   <7Ci  W/C  C.C, 


LY"!  r\i:\-'t     OR  LEUHEf-I  A  tol  T 


.  PROCETUKI 


.  LrMMhG''A  CK  LEU^E-IA  dITH  "INOR  O.R 


^  fINOR  O.K.  tJ^oc  AGE  >69  ANj/CR  C.C. 


LYMr^HOMA  OR  LEUKEMIA  AGE  >ts  AND/0-  C 


.  PROCCLURC  AGE  <7C  «/G  C.C 


LYMMHOt-".  a  OR  LEU'E*'!. 


LYM^HO^'A 


18-f.Q  w/0  C.C, 


L  E  U  K  ■_  "  I  ft  A  b  t   0-17 


/RELATIVE 
^  WEIGHTS 

.  tei3 

.309t 
.6tt8 

.  ?  S  R  6 
1.7778 


.5726 
.7661 
.6887 

.''SO" 
.7t57 
.St  76 

•  t  Ci  1 
.'itiS 
.b«l  7 

•  t  115 
.t712 
.8010 
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V.  Technical  Explanation  of  the  Budget 
NeutraUty  Adjustment  Methodology 

A.  Overview 

Section  1886(e)(1)  of  the  Act  requires 
that,  for  FYs  1984  and  1985.  prospective 
payments  be  adjusted  so  that  aggregate 
payments  for  the  operating  costs  of 
inpatient  hospital  services  are  neither 
more  nor  less  than  we  estimate  would 
have  been  paid  under  prior  legislation 
for  the  costs  of  the  same  services.  To 
implement  this  provision,  we  are  making 
actuarially  determined  adjustments  to 
the  average  standardized  amounts  used 
to  determine  Federal  national  and 
regional  payment  rates  and  to  the 
updating  factors  used  to  determine  the 
hospital-specific  per  case  amounts 
incorporated  in  the  blended  transition 
payment  rates  for  FYs  1984  and  1985. 
Section  1886(d)(6)  of  the  Act  requires 
that  the  annual  published  notice  of  the 
methodology,  data  and  rates  include  an 
explanation  of  any  budget  neutrality 
adjustments.  This  section  is  intended  to 
fulfill  that  requirement. 

In  determining  the  amount  of  the 
budget  neutrality  adjustment  factors,  we 
have  considered  all  hospital  costs, 
including  pass-through  costs  such  as 
capital-related  and  direct  medical 
education  costs.  However,  it  should  be 
noted  that  the  aggregate  payments  that 
will  be  adjusted  to  be  budget  neutral  do 
not  include  payment  for  capital-related 
costs  or  direct  medical  education  costs, 
payments  for  hospital  and  distinct  part 
unit  services  excluded  from  the 
prospective  payment  system,  payment 
of  a  return  on  equity  capital,  or 
payments  on  a  reasonable  cost  basis  to 
hospitals  under  the  prospective  payment 
system  for  outpatient  services.  The  costs 
of  anesthetists  services  are  also 
excluded  for  hospital  cost  reporting 
periods  beginning  in  FY  1985. 

For  payments  in  FY  1985,  we  must 
take  into  consideration  two  situations 
that  did  not  affect  the  determination  of 
budget  neutrality  adjustments  for 
payments  in  FY  1984.  First,  effective 
October  1,  1984,  the  Federal  rate  will  be 
a  blend  of  national  and  regional  rales. 
As  a  result,  we  must  compute  separate   - 
estimated  per  discharge  payments  for 
Federal  national  and  regional  rates, 
separate  outlier  adjustments  for  those 
rates,  and  a  bu'lget  neutrality 
adjustment  factor  for  each  Federal  rate. 
In  addition,  during  FY  1985  each  hospital 
will  experience  a  change  in  the  blending 
ratio  of  its  transition  payment  rates  as  it 
enters  the  cost  reporting  period 
beginning  on  or  after  October  1, 1984. 
For  cost  reporting  periods  beginning  on 
or  after  October  1. 1983  and  before 
October  1, 1984,  the  transition  payment 
rate  is  a  blend  of  75  percent  hospital- 


specific  rates  and  25  percent  Federal 
rates.  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1984 
and  before  October  1, 1985.  the  blend  is 
50  percent  hospital-specific  rates  and  50 
percent  Federal  rates.  These  facts  must 
be  reflected  at  several  different  points  in 
the  methodology,  as  discussed  below. 

The  budget  neutrality  adjustments 
required  by  the  statute  are  determined 
by  comparing  an  estimate  of  FY  1985 
reimbursement  per  discharge,  as  it 
would  have  been  under  the  law  in  effect 
prior  to  enactment  of  Pub.  L.  98-21,  with 
estimates  of  DRG-related  payments  per 
discharge  under  both  regional  and 
national  Federal  rates  (including  outlier 
payments,  and  payments  for  the  indirect 
costs  of  medical  education,  before 
budget  neutrality  adjustment)  and  with 
an  estimate  of  the  hospital-specific 
payments  per  discharge  (before  budget 
neutrality  adjustment).  Therefore, 
payment  under  each  of  the  four  systems 
(reasonable  cost  reimbursement, Tederal 
regional  rates.  Federal  national  rates, 
and  hospital-specific  rates)  must  be 
estimated  separately. 

Based  on  the  estimates  of  projected 
payments  under  all  four  systems,  we 
must  derive  three  budget  neutrality 
adjustment  factors  for  FY  1985.  The  first 
such  factor  will  be  applied  in  computing 
Federal  regional  rates  for  FY  1985.  The 
second  budget  neutrality  adjustment 
factor  will  be  applied  in  computing 
Federal  national  rates  for  FY  1985.  The 
third  budget  neutrality  adjustment  factor 
will  be  applied  in  computing  the 
updating  factors  used  to  determine  the 
hospital-specific  portion  of  transition 
payment  rates  for  cost  reporting  periods 
beginning  during  FY  1985. 

Although,  for  methodological  reasons, 
the  budget  neutrality  adjustment  is 
calculated  on  a  per  discha'^e  basis,  it 
should  be  emphasized  that  the  ultimate 
comparison  is  between  the  aggregate 
payments  to  be  made  under  the 
prospective  payment  system  and  the 
aggregate  payments  that  would  have 
been  incurred  had  the  pnor  legislation 
remained  in  effect.  Therefore,  changes  in 
hospital  behavior  from  that  which  would 
have  occurred  in  the  absence  of  the 
prospective  payment  system  are 
required  to  be  taken  into  account  in 
determining  the  budget  neutrality 
adjustment  if  they  affect  aggregate 
payment.  For  example,  if  admissions 
were  to  increase  or  decrease  under 
prospective  payment  beyond  the  level 
that  would  have  occurred  under  prior 
law,  that  would  have  to  be  considered  in 
the  adjustment.  However,  since  we  have 
observed  no  change  in  admissions 
beyond  the  level  that  would  have 


occurred  under  prior  law,  we  are  making 
no  adjustment  for  admission  levels. 

B.  Assumptions  and  Data 

The  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
established  a  DRG-adjusted  limit  on  the 
allowable  amount  of  inpatient  operating 
costs  per  case  and  a  per  case  limit  on 
the  rate  of  increase  of  operating  costs  of 
inpatient  hospital  services.  If  TEFRA 
had  remained  in  effect,  the  DRG- 
adjusted  limit  on  per  case  costs  would 
have  been  set  at  115  percent  of  the  mean 
for  cost  reporting  periods  beginning  in 
FY  1984,  and  at  110  percent  of  the  mean 
for  cost  reporting  periods  beginning  in 
FY  1985.  Further,  although  a  hosptial 
that  had  allowable  costs  in  excess  of  its 
rate  of  increase  target  amount  could 
expect  to  be  paid  for  24  percent  of  those 
costs  for  a  cost  reporting  period 
beginning  in  FY  1983  or  1984.  it  would  be 
paid  no  more  than  its  target  amount  per 
case  for  its  cost  reporting  period 
beginning  in  FY  1985. 

Due  to  the  TEFRA  per  case  limits,  the 
incentives  that  influence  hospital 
admission  patterns  are  similar  under 
TEFRA  and  prospective  payment.  In 
developing  the  budget  neutrality 
adjustment  factors  for  the  first  year 
under  prospective  payment,  we  assumed 
that  the  number  of  admissions  under 
both  prior  law  and  the  prospective 
payment  system  will  be  the  same.  As  a 
result,  the  budget  neutrality  factors  can 
be  calculated  by  comparing 
reimbusement  per  discharge  for  each  of 
the  four  systems,  and  there  is  no  need  to 
estimate  an  actual  number  of  hospital 
admissions. 

Most  hospitals  have  cost  reporting 
periods  beginning  and  ending  on  dates 
that  do  not  coincide  with  the  beginning 
and  ending  of  Federal  fiscal  years. 
Further,  at  the  beginning  of  a  hospital's 
second  cost  reporting  period  under  the 
prospective  payment  system,  the  blend 
between  the  hospital-specific  and 
Federal  portions  of  the  hospital's 
transition  payment  rate  changes,  and 
the  hospital's  hospital-specific  rate  is 
updated  using  the  most  recent  updating 
factor  (see  section  II.  D.l  b.  in  this 
Addendum).  As  a  result,  during  FY  1985. 
most  hospitals  will  have  *wo  separate 
hosptial-specific  rates  and  two  separate 
blends  of  Federal  and  hospital-specific 
rates  (The  Federal  rate  blend  of 
regional  and  national  portions  changes 
at  the  beginning  of  FY  1985.  not  at  the 
beginning  of  hospital  coFt-reporting 
penods.  and  is  therefore  constant 
throughout  FY  1985.) 

To  properly  allocate  the  various 
payment  rates,  we  developed  a 
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distribution  of  discharges  that  accounts 
for: 

•  The  proportion  of  discharges  that 
occur  on  or  after  the  beginning  of  FY 
1985  (October  1, 1984)  and  on  or  before 
the  end  date  of  the  hospital's  cost 
reporting  period:  and 

•  The  complementary  proportion  of 
discharges  that  occur  on  or  after  the 
beginning  date  of  the  hospital's  new  cost 
reporting  period  and  on  or  before  the 
end  of  the  Federal  fiscal  year 
(September  30. 1965). 

This  distribution,  which  was 
developed  from  the  March  1983  update 
of  the  1982  discharge  notice  file,  was 
applied  to  the  number  of  discharges  in 
the  hospital's  1981  data.  This  procedure 
properly  weights  the  relative  sizes  of 
hospitals  and  cost  reporting  period 
distributions  for  computing  payments 
per  discharge. 

Since  the  prospective  payment  system 
is  to  be  budget  neutral  for  included 
hospitals,  and  since  the  prospective 
payment  system  will  not  change 
payments  to  hospitals  that  are  excluded 
from  that  system,  excluded  hospitals 
were  retooved  from  the  estimates  (for 
example,  long  term  care,  psychiatric, 
and  children's  hospitals).  Further,  four 
States  (Maryland,  Massachusetts,  New 
Jersey,  and  New  York)  currently  operate 
alternative  reimbursement  systems 
under  Medicare  waivers.  Since  payment 
amounts  in  these  States  will  not  change 
because  of  the  prospective  payment 
system,  hospitals  in  these  States  were 
removed  from  the  estimation  of  payment 
per  discharge  under  each  of  the  systems 
for  purposes  of  determining  budget 
neutrality. 

We  also  assumed  that  the  means  of 
affording  exceptions  or  special 
treatment  for  sole  community  hospitals 
under  different  systems  would  provide 
comparable  relief  to  those  relatively  few 
hospitals  that  qualify  for  such 
exceptions  and  treatment.  Since  the 
amounts  of  special  payments  to  these 
hospitals  are  assumed  to  be  the  same 
under  all  four  systems,  the  budget 
neutrality  determination  is  not  affected 
by  these  payments.  Therefore,  we  did 
not  make  explicit  allowance  for 
additional  payments  to  these  hospitals 
in  our  estimates  and  comparisons. 

Section  1886(e)(1)  of  the  Act  requires 
that  total  payments  under  the  Federal 
systems  and  under  the  hospital-specific 
rate  system  be  the  same  as  total 
payments  that  would  have  been  payable 
under  provisions  of  the  prior  law  (that 
is,  the  limits  that  would  have  been 
implemented  under  provisions  of  TEFRA 
for  FY  1985).  To  achieve  this  we  have 
equalized  the  amounts  payable  under 
the  Federal  rates  (both  regional  and 
national)  and  hospital-specific  rate 


systems  with  those  that  would  have 
been  payable  on  a  periodic  basis  under 
TEFRA.  not  with  the  total  end-of-year 
cash  amounts.  As  a  result,  changes  of 
cash  flow,  timing  of  payments,  and 
retroactive  payments  will  not  affect  the 
budget  neutrality  determination. 

Operating  costs  are  defined 
differently  under  the  different  systems. 
We  excluded  malpractice  costs  and 
kidney  acquisition  costs  from  operating 
costs  under  the  TEFRA  limits.  However, 
both  Federal  rate  systems  and  ♦he 
hospital-specific  rate  system  exclude  the 
same  kidney  acquisition  costs  but 
include  malpractice  costs  under 
operating  costs.  Further,  for  hospital 
cost  reporting  periods  beginning  in  FY 
1985.  the  costs  of  services  of 
nonphysician  anesthetists  must  be 
included  in  nonoperating  costs  under 
both  Federal  rate  systems.  We  must  use 
a  method  of  comparing  costs  that  takes 
into  account  "the  payment  amounts 
which  would  have  been  payable  for 
such  services  for  those  same  hospitals", 
as  required  under  section 
1886(ej(l)(A)(ii)  of  the  Act.  The  actual 
amounts  paid  are  comparable  only  if  we 
include  both  operating  and  nonoperating 
costs.  Therefore,  if  we  were  to  compare 
only  the  operating  costs  of  the  different 
payment  systems  we  would  not  fulfill 
the  statutory  requirement.  Hence, 
nonoperating  costs  (excluding  payments 
to  proprietary  hospitals  for  a  return  on 
equity  capital)  must  also  be  included  in 
the  calculation  of  the  budget  neutrality 
adjustment  factors.  By  using  total  costs, 
including  nonoperating  costs,  in  the 
comparisons  necessary  to  determine 
budget  neutrality  adjustments,  we  will 
ensure  that  the  amounts  considered 
under  both  Federal  rate  systems  and  the 
hospital-specific  rate  system  are 
comparable  to  amounts  payable  under 
prior  law. 

These  comparisons  will  yield 
adjustments  reflecting  differences 
between  the  systems  in  a  way  that 
prevents  distortions  by  differing 
definitions  of  operating  costs.  The 
nonoperating  costs  per  discharge  were 
computed  using  data  from  the  same  cost 
reports  and  the  same  increase 
assumptions  as  for  operating  costs. 
Hence,  any  inaccuracies  in  nonoperating 
cost  assumptions  would  also  affect  the 
operating  cost  estimates  in  the  same 
manner,  so  that  the  effect  on  the  budget 
neutral  factors  would  be  negligible. 
Further,  only  the  difference  between 
prospective  payment  nonoperating  costs 
and  TEFRA  nonoperating  costs  affects 
the  budget  neutrality  factor.  Since  the 
difference  is  extremely  small,  the  impact 
of  any  inaccuracies  is  minimal. 

The  equations  below  illustrate  that 
comparing  total  costs  in  determining 


budget  neutrality  adjustments  produces 
results  identical  to  those  that  would 
have  been  produced  using  only 
operating  costs  under  the  Federal 
national  rate  system  and  comparable 
costs  under  the  TEFRA  system. 

Cost  Components  Under  Federal  Rate  and 
TEFRA  systems 

(Federal  national  rate  x  budget  neutral 
factor)  +  anesthetists  costs  =  TEFRA 
operating  costs  +  Malpractice  costs 

Federal  national  rate  x  budget  neutral  factor 
+  (kidney  acquisition  costs  -f  capital  costs 
+  direct  medical  education  costs  -t- 
anesthetists  costs)  =  TEFRA  operating 
costs  +  (Malpractice  costs  +  capital  costs 
-I-  kidney  acquisition  costs  +  direct 
medical  education  costs) 

Federal  national  rate  x  budget  neutral  factor 
-i-  Federal  system  nonoperating 
costs  =  TEFRA  operating  costs  -t-  TEFRA 
nonoperating  costs 

The  analysis  is  identical  for  the 
Federal  regional  rate  system  and  the 
hospital-specific  rate  system.  Note  that 
payments  for  a  return  on  equity  (which 
are  not  classified  as  operating  costs)  are 
excluded  from  the  equations.  Since  the 
amounts  for  return  on  equity  differ 
among  the  systems,  adding  in  return  on 
equity  would  unbalance  the  equations. 
(Under  prior  law,  which  must  be 
reflected  in  the  TEFRA  estimates,  the 
rate  of  return  was  set  at  1.5  times  the 
Hospital  Insurance  Trust  Fund  interest 
rates,  whereas  under  Pub  L.  98-21  the 
rate  of  return  applicable  to  the  costs 
related  to  inpatient  hospital  services 
was  reduced  to  1.0  times  that  rate.) 

C.  Estimated  Payment  Per  Discharge 
Under  Prior  Law  (TEFRA  Limits) 

To  estimate  payment  per  discharge 
under  prior  law,  the  TEFRA  limits  that 
would  have  been  published  must  first  be 
determined.  These  limits  are  calculated 
in  the  same  manner  as  the  FY  1983 
limits,  except  that  more  recently 
available  data  (that  is,  1981  cost  report 
and  billing  data]  are  used,  and  the  FY 
1984  and  1985  limits  are  set  at  115  and 
110  percent  of  the  mean,  respectively, 
instead  of  120  percent  of  the  mean,  in 
accordance  with  section  1886 
(a)(l)(A)(ii)  of  the  Act.  In  addition,  for 
cost  reporting  periods  beginning  in  FY 
1985,  we  would  have  discontinued 
payment  of  25  percent  of  the  excess 
costs  over  a  hospital's  target  amount. 
The  FY  1984  limits  are  computed  using 
the  same  cost  per  discharge  assumptions 
and  market  basket  increase  published 
on  January  3, 1984.  Since  the  FY  1984 
limits  would  have  been  promulgated  by 
October  1,  1983  under  the  prior  law,  they 
must  be  computed  using  data  and 
assumptions  comparable  to  what  would 
have  been  available  at  the  time  of 
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issuance,  rather  than  data  or 
assumptions  developed  subsequently. 

Both  FY  1984  and  1985  limits  were 
increased  by  0.1326  percent  to  account 
for  the  shift  to  Part  A  of  the  cost  of 
certain  services  furnished  by  physicians 
to  providers  as  a  result  of  the 
regulations  on  payment  for  those 
physicians'  services  published  March  2. 
1983.  (These  rules  implement  section 
1887  of  the  Act.  established  bv  section 
108  of  TEFRA.  (48  FR  8902;  43"CFR 
405.480  through  405.482,  and  405.550 
through  405.556.)) 

To  estimate  payment  per  discharge 
under  the  TEFRA  limits,  cost  per 
discharge  must  be  estimated  for  each 
hospital  and  compared  to  the  costs 
allowable  under  the  TEFRA  limits,  that 
is,  DRG-adjustpd  cost  per  case  limits  on 
inpatient  operating  costs  and  the 
separate  limit  on  the  rate  of  increase  of 
those  costs.  Since  the  rate  of  increase 
target  rate  percentage  is  less  than  the 
average  rate  of  increase  in  hospital 
costs,  comparison  of  the  rate  of  increase 
target  rate  percentage  to  the  average 
rate  of  increase  in  hospital  costs  would 
lead  to  the  conclusion  that  all  hospitals 
would  he  penalized  by  the  rate  of 
increase  limit  and  that  no  hospital 
would  receive  a  bonus.  To  overcome 
this  erroneous  conclusion,  the  rate  of 
increase  target  must  be  compared  to 
cost  increases  that  vary  by  hospital 

Under  section  1886(b)(l]  of  the  Act,  a 
hospital  that  has  per  case  costs  less 
than  its  target  amount  would  be  paid  a 
bonus  of  50  percent  of  the  amount  by 
which  the  target  amount  exceeds  its 
cost,  or  five  percent  of  its  target  amount 
whichever  is  less.  Alternatively,  a 
hospital  that  has  costs  in  excess  of  its 
target  amount  for  any  cost  reporting 
periods  beginning  in  FYs  1983  or  T984 
would  be  paid  only  25  percent  of  its 
costs  in  excess  of  the  target  amount 
However,  such  a  hospital  would  be  paid 
no  more  than  its  target  amount  per 
discharge  for  any  cost  reporting  period 
beginning  on  or  after  October  1.  1984. 

Hospital  cost  per  discharge  data  for 
cost  report  years  1978,  1979,  1980,  and 
1981  were  analyzed  for  patterns  in  rates 
of  increase  in  costs  per  discharge.  Since 
the  second  year  of  TEFRA  uses  a  two- 
year  rate  of  increase  target  over  the 
hospital's  base  year,  and  the  third  year 
uses  a  three-year  rate  of  increase  target, 
we  analyzed  both  two-year  and  three- 
year  rates  of  increases. 

We  developed  two  empirical 
distributions  covering  two-year  periods 
of  hospitals'  percentage  rates  of  cost 
increase  from  the  available  data  for  1978 
to  1981.  inclusive.  The  means  of  the  two 
distributions  differed,  but,  for  both 
distributions,  the  best-fit  normal 
distribution  had  a  standard  deviation  of 


12  percent.  In  addition,  for  both  cases 
the  standard  error  of  the  fit  was  less 
than  0.2  percent.  Hence,  both  empincal 
distributions  showed  a  close  fit  to 
normal  distribution.  In  addition,  their 
standard  deviations  were  equal,  even 
though  the  means  were  different. 
Similarly,  we  found  that  a  normal 
distribution  with  a  standard  deviation  of 
17  percent  closely  approximated  the 
three-year  rate  of  increase  distribution 

To  compute  a  hospital's  cost  per 
discharge  for  companson  to  the 
hospital's  TFJTIA  rate-of-increase  target 
amount,  the  hospital's  base  year  costs 
were  increased  by  a  randomly 
determined  factor.  For  cost  reporting 
periods  beginning  in  FY'  1984  this  factor 
was  computed  by  adding  the  estimated 
two-year  average  rate  of  increase  in  cost 
per  case  to  a  random  number.  This 
random  number  is  generated  from  a 
statistical  distribution  that  is  normal 
with  a  mean  of  zero,  and  has  a  standard 
deviation  of  12  percent.  For  cost 
reporting  periods  beginning  in  FY'  1985, 
the  factor  was  computed  by  adding  the 
estimated  three-year  average  rate  of 
increase  to  a  random  number  generated 
from  the  normal  distribution  with  a 
mean  of  zero  and  a  standard  deviation 
of  17  percent.  In  all  cases,  the  random 
numbers  were  restricted  so  that  none 
were  further  than  three  standard 
deviations  from  the  mean.  This 
randomly  determined  cost  per 
admission  for  a  hospital  was  compared 
to  the  rate  of  increase  limit  target 
amount  for  determining  the 
reimbursement  per  discharge  under 
TEFRA.  Because  of  the  randomizing 
process,  not  all  hospitals  are  shown  to 
be  penalized  by  the  target  Hospitals 
with  cost  per  case  over  the  target 
amount  for  reporting  periods  beginning 
in  FY  1984  are  shown  as  receiving  one 
quarter  of  their  excess  costs  over  that 
limit.  Hospitals  with  costs  over  the 
target  amount  for  periods  beginning  in 
FY  1985  are  shown  as  receiving  no  more 
than  the  limits.  For  purposes  of  this 
estimate,  payments  to  those  hospitals 
assigned  rates  of  increase  that  would 
result  in  bonus  payments  are  affected  by 
cost  reporting  period  beginning  dates 
only  in  relation  to  the  applicable  target 
rate  percentage,  since  the  method  for 
determining  the  amount  of  bonus 
payments  does  not  change.  To  measure 
the  overall  stability,  the  model  was 
tested  with  ten  different  sets  of  random 
numbers  and  found  to  be  stable. 

Ttie  cost  per  discharge  that  is 
compared  to  the  TEFRA  limits  was 
adjusted  by  0.1326  percent  before 
comparison  to  the  TEFRA  limits  to 
account  for  the  shift  of  certain  types  of 
costs  to  Part  A  of  Medicare  because  of 
the  regulations  on  payment  for 


physician's  services  to  patients  and 
providers,  published  March  2. 1983  and 
referred  to  above.  Since  this  adjustment 
increases  the  costs  of  hospitals  below 
the  limits,  it  will  have  the  effect  of 
raising  slightly  the  estimate  of  TEFRA 
payment  per  discharge. 

D  Estimated  Payment  on  a  Federal  Rate 
IDRG)  Basis 

The  estimated  pa>Tnent8  per  discharge 
based  on  DRG-related  payments  (that  is. 
Federal  rates  plus  outlier  payments) 
were  computed  separately  for  national 
and  regional  Federal  rates  and  were 
estimated  by  directly  using  the 
appropriate  national  or  regional 
adjusted  average  standarized  amounts, 
adjusted  by  the  applicable  wage  index, 
cost  of  living  adjustment  (for  hospitals 
in  Alaska  and  Hawaii),  and  case  mix  for 
each  hospital.  Additional  outher 
payments  were  computed  using  each 
hospitals  historical  experience  in  the 
MEDPAR  file.  The  payment  amounts 
were  further  adjusted  to  include  the 
indirect  costs  of  medical  education. 

Before  the  ratios  of  estimated  DRG- 
related  payments  to  the  estimated 
payments  under  pnor  law  are  computed, 
we  made  adjustments  to  reflect  the 
provisions  of  these  regulations  and 
certain  changes  of  circumstances. 

These  adjustments  take  into  account; 

•  The  difference  in  case  mix  between 
cases  actually  reported  under  the 
prospective  payment  system  and  the 
1981  MEDPAR  file; 

•  Payment  for  transfer  cases  at  less 
than  the  full  DRG-related  payment 
rate; 

•  Pa\Tnent  to  hospitals  located  in  MSAs 
that  cross  census  division  (regional) 
boundaries  based  on  the  regional  rate 
of  the  region  in  which  moot  of  the 
hospitals  in  the  affected  MSA  are 
located; 

•  Payment  to  hospitals  reclassified  from 
urban  to  rural  by  the  EOMB  MSA 
redesignation; 

•  The  projected  increased  number  of 
raral  referral  centers  expected  to  meet 
the  new  criteria;  and 

•  Increased  nonoperating  costs  as  result 
of  paying  for  nonphysician  anesthetist 
services  on  a  cost  basis 

To  adjust  for  the  latest  case-mix  data, 
we  increased  the  estimated  regional  and 
national  payment  rates  by  4.47  percent, 
which  is  the  compounded  combination 
of  the  3.38  and  1.05  percent  increases 
(1.0338x1.0105  =  1.0447).  The  denvation 
of  this  factor  is  discussed  earlier  in  this 
Addendum.  Since  the  relative  weight  for 
each  DRG  was  reduced  by  1.05  percent, 
as  described  earlier  in  this  Addendum. 
this  4.47  percent  adjustment  is  actually 
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split  between  the  1.05  percent 
adjustment  in  the  DRG  relative  weights, 
and  the  3.38  percent  case  mix  increase 
factor  we  developed  for  the  FY  1984 
Federal  rates. 

In  order  to  take  the  level  of  payment 
for  transfer  cases  into  account,  we 
computed  the  transfer  savings  by  month 
for  each  hospital  using  the  prospective 
payment  billing  data  described  above. 
For  each  transfer  case,  we  subtracted 
the  actual  payment  from  the  standard 
payment  for  the  DRG  assigned  to  that 
case,  then  we  summed  the  savings  for 
all  transfers  in  each  month  to  determine 
the  total  transfer  savings  by  month.  We 
then<iivided  each  hospital's  transfer 
savings  by  month  by  the  total  of  what 
the  standard  payments  would  have  been 
for  that  month  if  all  discharges, 
including  transfers,  had  been  paid  at  the 
full  DRG-adjusted  rate.  We  then 
weighted  the  savings  ratios  for  each 
hospital  by  month  by  the  1981  MEDPAR 
discharge  data  for  the  corresponding 
months.  By  this  means,  we  determined 
that  the  average  payment  per  case  was 
0.5  percent  lower  than  if  all  transfer 
cases  had  been  paid  at  the  full  rate  for 
the  applicable  DRG. 

To  reflect  the  proposed  changes 
affecting  hospitals  in  MSAs  that  cross 
census  division  (regional)  boundaries, 
we  took  into  account  the  change  in 
payments  to  hospitals  whose  regional 
rates  changed  as  a  result  of 
reclassification.  The  estimated  national 
payment  rates  are  not  affected  by  this 
provision. 

Similarly,  we  recomputed  the 
estimated  national  and  regional 
payment  rates  using  the  payment  rates 
that  would  apply  for  FY  1985  for 
hospitals  that  were  reclassified  from 
urban  to  rural  as  a  result  of  the  June 
1983  EOMB  redesignation  of  MSAs.  For 
those  hospitals  so  affected,  we  would 
pay,  for  cost  reporting  periods  beginning 
in  FY  1984.  iwo-thirds  of  the  difference 
between  the  applicable  Federal  urban 
and  rural  rates,  and  for  cost  reporting 
periods  beginning  in  FY  1985.  one-third 
of  the  difference  between  the  applicable 
Federal  urban  and  rural  rates. 

We  also  recomputed  the  estimated 
national  and  regional  payment  rates  to 
reflect  appropriate  payments  to  existing 
referral  centers  with  more  than  .500  beds 
cind  to  new  rural  referral  centers  with 
less  than  500  beds.  We  identified  rural 
hospitals  in  the  1981  cost  report  files  and 
.MEDPAR  files  with  admissions  and 
case-mix  index  values  meeting  the 
Pdtiorjl  and  regional  criteria  for  rural 
referral  centers  with  less  than  500  beds. 
For  these  hospitals,  we  substituted 
urban  for  rural  adjusted  average 
standardized  amounts. 
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Under  section  2312  of  Pub.  L.  98-369. 
the  costs  to  the  hospital  of  the  services 
of  nonphysician  anesthetists  will  be 
reimbursed  in  full  by  Medicare  on  a 
reasonable  cost  basis.  In  order  to  ensure 
that  these  costs  will  be  paid  for  only 
once,  we  must  remove  them  from 
prospective  payments.  For  purposes  of 
determining  budget  neutrality,  we  must 
include  these  costs  in  the  nonoperating 
costs  under  both  Federal  rate  systems. 

To  estimate  the  increase  in 
nonoperating  costs,  we  made  use  of  data 
provided  to  us  by  the  American 
Association  of  Nurse  Anesthetists.  From 
the  data  provided,  we  determined  that 
there  are  about  20,000  nurse 
anesthetists,  about  one-half  of  whom  are 
employed  by  hospitals  for  inpatient 
care.  Their  average  1982  salary  was 
$36,775  in  the  direct  patient  care 
category.  Twenty  percent  must  be  added 
for  fringe  benefits.  We  used  these  data 
and  inflated  them  to  FY  1985  using  the 
labor  component  of  the  hospital  input 
price  index  (market  basket)  to  estimate 
an  average  FY  1985  total  compensation 
level  of  553,554.  The  average 
compensation  level  times  one  half  of  the 
of  the  20,000  nurse  anesthetists  times  the 
40  percent  Medicare  share  of  inpatient 
days  yields  an  estimated  1985  full  year 
cost  to  Medicare  of  about  $214  million. 
$214  million  divided  by  the  estimated  FY 
1985  Medicare  operating  costs  for  all 
hospitals  (including  hospitals  not  paid 
under  the  prospective  payment  system) 
yields  the  0.5  percent  adjustment  factor. 
We  applied  the  0.5  percent  factor  the 
estimated  costs  for  each  hospital  and 
added  it  to  the  nonoperating  costs  for 
each  hospital. 

For  purposes  of  this  methodology,  we 
did  not  directly  reduce  the  estimated 
operating  reimbursements  for  FY  1985 
under  either  Federal  rate  system 
because  any  required  adjustment  will  be 
psrt  of  the  budget  neutrality  factors  to 
be  applied  to  the  national  and  regional 
standardized  amounts. 

We  did  not  increase  the  estimated 
national  or  regional  payments  to  reflect 
the  costs  of  hospital-based  physicians' 
services  shifted  from  Part  B  to  Part  A  as 
a  result  of  the  regulations  published 
March  2, 1983.  The  law  does  not 
authorize  us  to  adjust  the  standardized 
amounts  for  the  effect  of  those 
regulations.  However,  we  increased  the 
estimated  average  per  case  payments 
for  both  hospital-specific  rates  and 
payments  under  prior  law  to  reflect  the 
-March  2. 1983  regulations,  thus 
indirectly  increasing  the  national  and 
regional  adjusted  standardized  amounts 
for  FYs  1984  and  1985.  Our  reasons  for 
making  this  adjustment  in  only  the  latter 
two  cases  are  quite  specific.  First,  the 


hospital-based  physician  regulations 
were  primarily  intended  to  implement 
section  lOB  of  TEFRA.  As  such,  they  are 
clearly  related  to  the  Social  Security  Act 
as  it  stood  on  April  19, 1983,  and  should 
be  included,  with  the  case-mix  limits 
and  rate  of  increase  limit,  among 
provisions  affecting  payment  levels 
under  previous  law.  Second,  the 
methodology  used  by  intermediaries  to 
determine  each  hospital's  hospital- 
specific  rate  permits  hospitals  to  submit 
data  on  this  shift  from  Part  B  to  Part  A 
for  purposes  of  adjusting  base-year 
costs.  Thus,  the  hospital-specific 
estimates  would  be  inaccurate  if  we 
failed  to  take  into  account  the  hospital- 
based  physicians  regulations. 

By  increasing  the  estimated  average 
per  case  payments  under  prior  law.  we 
increase  the  amount  against  which 
estimated  prospective  payments  are 
compared  to  determine  the  budget 
neutrality  adjustment.  This  increases  the 
budget  neutrality  adjustment  factor, 
which  in  turn  results  in  higher  payments 
under  the  prospective  payment  system. 
Hence,  the  adjustment  for  the  hospital- 
based  physicians  regulations  is  reflected 
in  both  the  Federal  rate  systems  and  the 
hospital-specific  rate  system,  even 
though  the  standardized  amounts  from 
which  the  Federal  rates  are  determined 
are  not  explicitly  adjusted.  Further,  if 
the  Federal  rates  did  reflect  explicit 
adjustment  for  the  hospital-based 
physicians  regulations,  the  resulting 
Federal  rate  budget  neutrality 
adjustm.ent  factor  would  have  been 
lower  than  it  actually  is.  The  net  result 
would  be  virtually  identical. 

E.  Estimated  Hospital-Specific  Payment 
Per  Discharge 

To  properly  estimate  the  payments 
per  discharge  based  on  the  hospital- 
specific  rates  to  be  used  during  the 
transition  period,  the  hospital's  base 
year  cost  per  case  must  first  be 
estimated,  since  actual  base  year  data 
are  not  available  currently  To  estimate 
the  base  year  cost,  the  1981  cost  report 
data  were  adjusted  by  the  change  in  the 
nursing  differential  from  1981  to  the 
base  year.  These  data  were  updated  to 
the  base  year  and  the  resulting  routine 
operating  costs  were  compared  with  the 
appropriate  routine  cost  limit  applicable 
to  base  year  cost  reporting  periods  as 
calculated  from  the  September  30, 1981 
Federal  Register  notice,  to  compute  thp 
savings  resulting  from  application  of  the 
routine  cost  limits.  Total  costs  were  also 
reduced  by  the  remainder  of  the 
amounts  based  on  the  Mfdirare  nursing 
differential,  since  section  103  of  TEFRA, 
by  amending  section  1861(v)(l  J(I)  of  the 
Act.  eliminated  this  differentialeffective 
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with  services  furnished  on  or  after 
October  1. 1982. 

Operating  costs  were  computed  by 
carving  direct  medical  education, 
capital-related,  and  certain  kidney 
acquisition  costs  out  of  total  costs. 
Operating  costs  were  increased  by  0.18 
percent  and  0.13  percent  to  adjust, 
respectively,  for  the  extra  estimated 
costs  hospitals  will  report  for  their  base 
year  because  of  required  cove.^age  of 
their  employees  under  PICA  (as  required 
by  section  1886(b)(6)  of  the  Act)  and  for 
the  requirement  that  certain  services  are 
now  required  to  be  paid  under  Part  A  of 
Medicare,  which  were  formerly  paid 
under  Part  B  (as  required  bv  section 
1886(b)(5)[D)  of  the  Act].  Operating 
costs  were  further  increased  by  0.1326 
percent  to  account  for  the  shift  of  certain 
types  of  costs  to  Part  A  of  Medicare 
because  of  the  regulations  on  payment 
for  physicians'  services  to  patients  and 
providers,  published  March  2, 1983  and 
referred  to  above. 

We  increased  the  nonoperating  costs 
for  each  hospital  by  0.5  percent  of 
estimated  operating  costs  in  order  to 
reflect  the  payment  for  costs  of 
nonphysician  anesthetists  services  on  a 
cost  basis.  Since,  to  implement  section 
2312  of  Pub.  L.  98-369.  each  ho.-jpitals 
hospital-specific  portion  ^'iU  be 
recomputed  to  carve  out  the  costs  of 
nonphysician  anesthetists,  we  reduced 
the  estimated  hospital-specific  rate  for 
each  hospital  by  the  same  amount  that 
we  added  to  the  nonoperating  costs. 

For  hospital  cost  reporting  periods 
beginning  in  FY  1984.  we  inflated  the 
base  year  operating  costs  by  two  years 
of  the  m.arket  basket  index  increased  by 
one  percentage  point  for  each  year, 
using  the  market  basket  index  values 
published  in  the  January  3, 1984  final 
rule.  For  hospital  cost  reporting  periods 
beginning  in  FY  1985,  we  increased  each 
hospital's  estimated  hospital-specific 
rate  by  the  most  recently  available 
market  basket  index  values  plus  one- 
quarter  of  one  percentage  point.  We 
then  increased  the  resulting  amount  for 
each  hospital  by  4.47  percent  to  account 
for  increases  in  reported  case  mix. 
divided  by  1.0105  to  account  for  the 
revision  of  the  DRG  relative  weights, 
and  decreased  the  amount  by  0.5 
percent  to  account  for  payment  for 
transfer  cases  at  less  than  the  full  DRG- 
related  amount.  These  adjustments  are 
discussed  above  in  the  section  on 
Federal  rates. 

F.  Adjustment  for  Outlier  Payments 

Sections  1886(d)(21(E)  and  (d)(3)(B)  of 
the  Act  require  that  the  average 
standardized  amounts  for  the  Federal 
rates  be  reduced  so  that,  when 
combined  with  the  outlier  payments,  the 


resulting  payments  will  be  the  same  as 
pa\Tnents  under  a  DRG-related  system 

with  no  outlier  payments  bu!  full 
standard  DRG-adjusted  rates 

The  determination  of  the  outlier 
payment  criteria  budget  neutrality 
adjustment  was  done  only  with  respect 
to  hospitals  that  will  be  reimbursed 
under  the  prospective  payment  system, 
since  outlier  payments  and  standard 
payments  under  the  prospective 
payment  system  will  not  be  on  behalf  of 
excluded  hospitals  and  hospitals  in 
waiver  States.  Reimbursement  to 
excluded  hospitals  and  hospitals  in 
wavier  States  is  not  changed  by  the 
provisions  of  the  prospective  payment 
system. 

The  outlier  criteria  were  calibrated 
using  experience  in  the  1981  MEDPAR 
file  so  that  outlier  payments  would  be 
Five  percent  of  total  Federal  rate 
payments. 

Since  the  outlier  criteria  were 
calibrated  to  yield  outlier  payments 
equal  to  five  percent  of  Federal  rate 
payments,  the  outlier  adjustment  for 
both  the  national  and  regional  rates  is 
l-.05  =  .95. 

G.  Calculation  of  Budget  Neutrality 
Adjustment  Factors 

As  noted  above,  we  must  compute 
three  budget  neutrality  adjustment 
factors — one  each  for  adjusting  Federal 
national  and  regional  rates  and  the 
other  for  adjusting  the  updating  factors 
used  to  determine  the  hospital-specific 
rates.  Further,  the  Federal  rate  blend 
changes  effective  October  1. 1984,  and 
each  hospital's  blending  ratio  of 
hospital-specific  and  Federal  rates  will 
change  during  FY  1985.  To  reflect  these 
factors  in  computations  of  the  budget 
neutrality  adjustment  factors,  we  have 
weighted  estimated  payment  rates  and 
outlier  payments  b>  the  discharges  that 
would  be  paid  under  each  blending 
ratio. 

1.  Federal  Regional  Rate  Budget 
Neutrality  Adjustment 

Since  the  standard  Federal  rate  before 
outlier  adjustment,  by  definition,  equals 
the  outlier  adjusted  Federal  rate  plus 
outlier  adjusted  outlier  payments,  the 
former  can  be  substituted  for  the  latter 
in  com.puting  budget  neutrality  while 
producing  identical  results 

For  the  Federal  regional  rate  system, 
the  following  equation  must  be  solved: 

Federal  regional  standard  weighted 
payment  per  discharge  »  Federal 
regional  rate  budget  neutral  factor 
(F'RBN)  -(-  Federal  rate  system  weighted 
nonoperating  cost  per 
discharge  =  weighted  TF^FRA  operating 
reimbursement  per  discharge  +  weighted 
TEFRA  nonoperating  cost  per  discharge. 


Example  COMf>UTATioN  of  Federal  Regiow- 
AL  Rate  Bud3ET  Neutrautv  Adjustment 
Factor  (FRBN) 


EsiimatM  values 

TEFR*   opefitians   rsimbjrse'nen*   p«<   dis 

Charge  FaOera'  t*ena  weighted)  $•  3S2  86 

TEFRA    nonopa'ating    cost    om    dncftarge 

(Fede'ai  CxenC  aw^tedl  i  S3  76 

*Meigtitea    Federal    regiona'    'We    standarfl 

PBvmarn  par  dracharge  1.442.S3 

weignieo  FsOerai  norKiperatine  cosi  pw  a»- 

ciarge  145.56 

So^e 

$•  142  M    .    PRPN  -  »145»     $1  362  86-  iSo'^ 

F«BS^IJ^  362  86      .-      iiSj'6     J-«£56i     (XvKlea     by 


2.  Federal  National  Rate  Budget 

Neutrality  Adjustment 

For  the  Federal  national  rate  system. 
the  following  equation  must  be  solved: 

Federal  national  standard  weighted 
payment  per  disharge  a  Federal 
national  rate  budget  neutral  factor 
(FNBN]  4-  Federal  rcte  system  weighted 
nonoperating  cost  per 
discharge  =  weighted  TEFHA  operating 
reimbursement  per  discharge -♦- weighted 
TEFRA  nonoperating  cost  per  discharge 

Example  Computation  of  Federal  NAftON- 
AL  Rate  Budget  Neutrality  Adjustment 
Factor  (FNEN) 


Esiir-.a'eO  value* 

'tFR*    operating    '»r7ixfieman    pei    dB- 
cna-ge  J"  362  86 

'EFR*  ^0'Klpera^^s  cot)  per  diacnarge  153  76 

fe<3©rai  nau>^«   ^ate  s'.a'xla':;  payrriani  per 

dtsc^'^rp*  '  436  73 

feoe-a  •Ki^.ope^aons  cxa:  per  discharge  145  56 

J1  436  73  X  FNBN  ~  $145  56  =  $!  362  86-  153  76 

FNBN  =  ($1,362  86      -      $!53  76-i145  56)     (JrvxjeO     Cry 
$•  436  73=  954 


3.  Hospital-Specific  Rate  Budget 
Neutrality  Adjustment 

The  budget  neutrality  adjustment 
factor  for  the  hospi'ai-specific  rate 
system  is  only  applied  to  payments  for 
discharges  occurring  in  cost  reporting 
periods  starting  in  F"Y  1985.  We  cannot 
readjust  a  hospital's  hospital-specific 
rate  fcr  its  first  cost  reporting  period 
under  prospective  payment  (the  period 
beginning  in  FY  1964).  The  first  year 
hospital-specific  rales  have  been 
calculated  using  an  updating  factor  that 
is  already  adjusted  for  FY  1984  budget 
neutrality.  These  rates  will  change  only 
as  each  hospital  begins  its  second  cost 
reporting  period  under  prospective 
payment. 

As  a  result,  any  differences  between 
budget  neutrality  levels  for  FYs  1984  and 
1985  can  be  applied  only  to  each 
hospital's  second  \ear  hospital-specific 
rate.  Thus,  a  change  m  overall  level  is 
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jllocated  over  less  than  the  full  number 
of  discharges  occurring  in  FY  198.5. 

For  the  hospital-specific  rate  system 
(HSP)  the  following  must  be  solved: 

(HSP  payment  per  discharge  fur  cost 
reporting  periods  starting  in  FY 
1985  X  Fraction  of  discharges  in  FY  1985 
for  cost  reporting  periods  starting  in  FY 
1985  X  0.50  blending  factor  x  hospital- 
specific  budget  neutrality  adjustment 
factor  (HSBN'))-(-(HSP  payment  per 
discharge  for  cost  reporting  periods 
startmg  in  FY  1984  adjusted  for  FY  1984 
budget  neutrality  adjustment 
factor  x  Fraction  of  discharges  occurring 
in  FY  1985  for  cost  reporting  periods 
starting  in  FY  1984  x  0.75  blending 
factor) -r  weighted  HSP  system 
nonoperating  cost  per 
discharge  ^weighted  TEFRA  operating 
reimbursement  per  discharge -t- weighted 
TEFRA  nonoperating  cost  per  discharge. 

This  yields  an  HSBN  that  includes  the 
effect  of  the  FY  1984  HSBN  on 
discharges  occurring  in  FY  1985  for  cost 
reporting  periods  starting  in  FY  1984. 
The  effect  of  the  FY  1984  HSP  budget 
neutrality  factor  must  be  removed  to 
avoid  double  application  of  two  years' 
HSB.N's  when  updating  the  hospital- 
specific  rates  for  cost  reporting  periods 
starting  in  FY  1985.  This  is  done  by 
dividing  the  result  of  the  calcuLition 
described  above  by  the  FY  1984  HSBN. 
which  was  .983. 


Example:  Computation  of  Hospttal  Specif- 
ic Rate  Budget  Neutrality  Adjustment 
Factor  (HSBN) 


Estmaled  values: 

TEFRA  ooe*ating  reimtxjrserr.e'^t  pef  dJS- 
chat-ge  I  HSP  Diend  «reigr-!o<S)  S2,11245 

TE^RA  noooperalmg  cost  paf  discharge 
(HSP  Oiend  w»gf\ted)  238.97 

HSP  payment  per  discharge  •»  cosi  feport- 
ng  penciis  begcnnng  in  FV  1965  ■  fraction 
o<  FY  1985  (*sctTarges  .  0  50  Stenrting 
•actor  ,021  41 

HSP  pevTitmt  per  discnarge  for  cosi  'epon- 
mg  je"-)Gs  ■  fraction  of  fv  '985  dis- 
charges beginning  m  F>  1984  q  75 
blending  'actor .  FY  1984  HS8N  of  0  983         1.131.23 

WaigMeo  HSP  nonoperating  cost  per  *s 
cnargo        223.45 


S^ve 

($'.021  41  -HSeN)  +  $1,13123,$223  45 

$2  112  45 -$238  97 

HSBN  r-  ($2,1 12  45*$238  97-$1,131.23^$223  45)  divKl- 
ea  tjy  $1,021  41  i  976 

Then  10  remove  tne  efect  of  ttve  FY  1984  HSBN  976 
div  <led  by  983  ^  393 


Note  that  the  HSP  bu()get  neutral  factor  is 
not  applied  to  the  outlier  payrnents.  Outlier 
paymen's  are  paid  based  only  on  applicable 
Federal  rates,  which  already  incorporate  an 
adiiistmeni  for  budget  neutrality. 


H  Summary— Table  of  Inflation  Assump- 
tions Used  in  Budget  Neutrality  Deter- 
mination 

[In  percent] 


CalerxM  year 

Cost 
per 

admis- 
sion 

Hospt- 
tal 
mput 
pnce 
mden 

1982 

15.0 
10.9 
9.8 
98 

1983 

62 

1984   

1965 _„ 

6.5 

I  Summary— Table  of  Outlier  and  Budget 
Neutrality  Adjustment  Factors— Fed- 
eral Fiscal  Vear  1985 


Adjustment  factors 

Federal 

national 

rates 

Federal 

regional 

rates 

Hospital 

specific 

rates 

Outlier ., 

Budget  neutrality _ 

0950 
0  954 

1 

0  950 
0950 

0993 

/.  Summary  of  Changes  from  Proposed 
Methodology 

As  noted  elsewhere,  this  final  budget 
neutrality  adjustment  methodology 
incorporates  some  changes  from  the 
methodology  as  proposed  on  July  3, 
1984.  These  changes  are  as  follows: 

•  We  incorporated  an  adjustment  to 
reflect  the  cost-based  reimbursement 
for  non  physician  anesthetists. 

•  We  modified  the  modeling  of  rural 
referral  centers,  hospitals 
redesignated  from  urban  to  rural,  and 
MSAs  that  cross  census  divisions  to 
be  consistent  with  the  provisions  of 
this  final  rule. 

•  We  reduced  the  updating  of  the 
hospital-specific  rates  and  the  Federal 
rates  to  market  basket  plus  one 
quarter  percent  as  specified  by 
section  2.110  of  Pub.L.  98-364.  Since 
that  law  did  not  amend  section 
1886{e](i;  of  the  Act.  we  continued  to 
update  the  estimated  TFT^A  limits  and 
target  amounts  by  the  market  basket 
rate  plus  one  percentage  point,  in 
accordance  with  the  law  as  in  effect 
on  April,  20. 1983.  Since  because  of 
budget  neutrality,  the  actual  payment 
amounts  are  set  by  our  estimated 
payments  under  TEFRA,  this 
provision  of  Pub.  L.  98-369  does  not 
change  the  FY  1985  payment  amounts 
under  the  prospective  payment 
system. 

•  We  decreased,  from  2.4  percent  to  1.05 
percent,  the  factor  (to  be  applied  to 
the  DRG  weights)  to  take 
unanticipated  increases  in  average 
case  mix  into  account.  We  also 
applied  this  reduced  case-mix 
increase  factor  to  estimated  Federal 
and  ho,sp!tal-8pecific  payments. 


K.  Responses  to  Comments  on  the 
Proposed  Methodology 

We  received  a  number  of  comments 
on  the  budget  neutrality  adjustment 
methodology  as  published  in  the 
addendum  to  the  July  3,  1984  proposed 
rule.  A  summary  of  those  comments  and 
our  responses  to  them  follow.  (See 
section  II.  C.  of  this  Addendum  for 
comments  and  responses  on  the 
reduction  of  the  DRG  weights  to  take 
into  account  the  increase  in  average 
case  mix.) 

Comment — A  number  of  commenters 
suggested  that  we  should  make 
adjustments  to  take  the  increase  in 
average  case  mix  into  account  only 
through  the  budget  neutrality 
methodology  amounts)  rather  than 
reducing  DRG  weights. 

Response— Ws  do  not  agree  with 
these  commenters.  Our  reasons  are 
discussed  at  length  in  the  sections  on 
DRG  weighting  factors  earlier  in  this 
Addendum. 

Comment — Some  commenters  said 
that  in  the  NPR.M  discussion  of  the 
budget  neutrality  adjustment 
methodology,  we  provided  incomplete 
descriptions  of  the  model  used  to 
develop  estimates  of  cost  per  case  under 
TEFRA;  our  assumptions,  adjustments, 
and  formulae;  special  studies,  including 
the  study  of  average  case-mix  increase 
that  regulated  in  reduction  of  the  DRG 
weights;  and  changes  in  the  proposed 
methodology  from  that  we  had  used  for 
FY  1984  payments  rates.  It  was 
suggested  that  we  had  not  fully 
complied  with  section  1886(d)(6)  of  the 
Act,  requiring  us  to  publish  a  description 
of  the  methodology  and  data  used  in 
computing  the  prospective  payment 
rates. 

Response — We  do  not  agree.  We 
believe  that  our  descriptions  are 
adequate  and  that  we  have  satisfied  all 
legal  requirements.  We  have  released  a 
substantial  amount  of  data,  as  discussed 
above  in  regard  to  the  reduction  of  DRG 
weights.  Most  commenters  are  satisfied 
with  the  level  of  description  we  have 
provided. 

Comment — Some  commenters 
suggested  that  the  assumptions  for  cost 
per  admission  increases  that  we  used  in 
modeling  TEFRA  were  too  low  because 
recent  data  partially  reflected 
prospective  payment  system  behavior. 

Response— V\j'e  explicitly  adjusted  our 
assumptions  upward  to  remove  the 
effects  of  prospvective  payment, 
especially  the  shorter  lengths  of  stay. 
Even  af'er  these  adjustments,  our 
assumptions  are  higher  than  would  be 
justified  by  recent  experience. 
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Comment — Some  commenters 
suggested  that  we  should  further  adjust 
the  PICA  tax  adjustment  for  those 
hospitals  that  first  started  paying  PICA 
tax  in  1983  to  reflect  the  scheduled 
increase  in  the  PICA  tax  rate  for  1985. 

Response— The  PICA  tax  adjustment 
only  makes  the  costs  of  hospitals  that 
were  not  paying  PICA  tax  in  the  past 
more  comparable  to  the  costs  of  the 
remaining  hospitals.  Any  increases  in 
the  PICA  tax  rate  are  built  into  our  cost 
per  admission  assumptions  and  the 
hospital  input  price  index  and  adjusts 
for  the  PICA  tax  increases  for  all 
hospitals.  Any  further  adjustment  would 
be  an  over-adjustment. 

Comment — Some  commenters 
suggested  that  hospitals  that  are   ' 
affected  by  the  TEFRA  limits  would 
respond  and  reduce  their  costs.  They 
suggested  that  we  should  assume  such 
changes  in  behavior  for  purposes  of 
modeling  TEFRA. 

Response — This  comment  makes 
sense,  but  we  didn't  have  the  time  or 
resources  to  study  hospital  responses  to 
the  TEFRA  reimbursement  limits. 
However,  we  should  point  out  that  if  we 
were  to  implement  the  suggestion,  the 
estimated  costs  under  TEFRA  would 
likely  be  lower,  and  as  a  result  the 
budget  neutrality  ratios  would  decline. 


Comment — A  commenter  suggested 
that  because  we  reduced  the  outlier  pool 
from  six  percent  to  five  percent,  the 
outlier  adjustment  should  be  .952  to  be 
consistent  with  the  adjustment  for  the 
six  percent  outlier  pool. 

Response — The  six  percent  outlier 
pool  was  six  percent  of  Federal 
standard  payments,  which  is  less  than 
six  percent  of  total  Federal  payments. 
The  five  percent  outlier  pool  is  set  at 
five  percent  of  total  Federal  payments, 
pursuant  to  section  1886(d)(5)(A)(iv)  of 
the  Act,  which  requires  that  outlier 
payments  be  set  at  between  five  percent 
and  six  percent. 

Comment — One  commenter  suggested 
that,  in  adjusting  budget  neutrahty  for 
rural  referral  centers,  we  should  assume 
that  only  one-half  of  the  hospitals  that 
meet  the  mandatory  requirements  would 
meet  any  of  the  optional  requirements. 

Response — We  believe  that  nearly  all 
of  these  hospitals  will  be  able  to  meet  at 
least  one  of  the  optional  requirements. 
Further,  comments  from  potential 
referral  centers  did  not  indicate  that 
they  would  have  any  problems  meeting 
at  least  one  of  the  optional 
requirements. 

Comment — One  commenter  suggested 
that  the  hospital-specific  rate  used  in  the 


budget  neutrality  comparison  is  too  low 
because  of  incorrect  1981  case-mix  data. 

Response — Since  the  case-mix  in  1981 
is  more  likely  understated,  using 
"corrected"  higher  1981  data  would 
further  reduce  the  hospital-specific  rate, 
since  in  calculating  the  hospital-specific 
rate,  we  divide  by  the  1981  casp-mix 
index.  It  is  more  likely  that  the  hospital- 
specific  rate  is  too  high. 

Comment — One  commenter  suggested 
that  it  was  too  early  in  the 
implementation  of  the  prospective 
payment  system  for  us  to  have  acquired 
sufficient  experience  to  estimate 
regional  and  national  Federal  rate 
payments. 

Response — Since  prospective 
payment  rates  are  set  in  advance,  we 
only  need  to  estimate  the  number  of 
admissions  and  average  case-mix  level 
to  estimate  payment  levels.  We  believe 
that  our  early  experience  actually  may 
have  understated  the  increase  in 
average  case  mix,  because  the  case-mix 
level  has  increased  more  with  the 
accumulation  of  more  experience.  We 
beheve  that  it  is  likely  that  our  estimate 
has  understated  the  increase  in  case- 
mix  level  that  will  actually  occur  by  the 
end  of  FY  1985. 
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1850 34258 

1851 34258 

1852 34258 

1853 34258 

49  CFR 

1 31290 

571 33669,  34357.  34488 

575 32069 

831 32852 

845 32852 

1011 31070 

1033 33270 

1115 31070 

1160 31070 

1220 34489 

Proposed  Rules: 

Ch.X 32412 

172 32090,  33907.  34044 

173 32090,  33469.  33907 

34044 

174 32090,  3390- 

178 32774,  34044 

393 .■: 30980 

571 31740,  32412,  32413, 

34049,  34374 

575 32238 

1014 34132 

1039 33026,  34534 

50  CFR 

10 31290 

17 31418,  33881-33885, 

34228, 34490-34504 

20 ; 31421.  34648 

23 34020 

250 31657 

285 30713,  33132.  34510 

61' 33270 

630 32205 

638 31427 

646 33448 

652 30946,31430 

654 3071 3 

658 3071 3 

661 30948,  31430,  32205, 

32362,  32596 

662 31291 

663 30948.  31431,  33449 

672 33270 

674 30951,  32853 

675 33270 

Proposed  Rules: 

17 31112.32320.  32321. 

33296.34535 

20 33090 

32 33027 

33 33027 

611 32242 

628 33470 

651 31307 


652 32413 

661 32414,33907 

663 32242 

676 33033 

LIST  OF  PUBLIC  LAWS 

Last  List  August  30,  1984 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws 
The  text  of  laws  is  not 
pubi'Shed  in  the  Federal 
Register,  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Supenntendent  of 
Documents,  U.S.  Government 
Printing  Of'ice,  Washington. 
DC    20402  (phone  202-275- 
3030). 

H.R.  4596  /  Pub.  L  98-402 

To  amend  section  1601(d)  of 
Public  Law  96-607  to  permit 
the  Secretary  of  the  Interior  to 
acquire  title  in  fee  simple  to 
McClintocIt  House  at  16  East 
Williams  Street,  Waterloo, 
r>Jew  Yori^.  (Aug.  28,  1984.  98 
Stat,  1478)    Pnce:  $1.50 

S.  2085  /  Pub.  L  98-403 

To  provide  continuing  authority 
to  the  Secretary  of  Agriculture 
for  recovering  costs 
associated  with  cotton 
ciassir^g  services  to  producers 
and  '0  authonze  the  Secretary 
of  Agriculture  to  invest  funds 
derived  from  fees  'or  certain 
voluntary  grading  and 
inspection  services.  (Aug    28, 
1984,  98  Stat    1479)     Pnce 
SI  50 

H.R.  1652  /  Pub.  L  98-404 

The  Reclamation  Safety  of 
Dams  Act  Amendments  of 
1984    (Aug    28,  1984.  98  Stat 
148'')     Pnce    $:  50 

H.R.  3787  /  Pub.  L  98-405 

To  amend  the  National  Trails 
System  Act  by  adding  the 
California  Trail  to  the  study 
list,  and  for  other  purposes 
(Aug    28,  1984,  98  Stat    1483) 
Price    SI  50 

H.R.  4707  /  Pub.  L.  98-406 

Arizona  Wilderness  Act  of 
1984    (Aug    28,  1984    96  S:at 
14851     Price    S2  00 

H,R.  5604  /  Pub.  L.  98-407 

Mii'a.-y  Construction 
Autnori^anon  Act    1965    lAug 
28.  1984    S8  Stat    1495) 
Pr.ce    S3  50 

S.  2201   /  Pub.  L.  98-408 

To  convey  certain  lands  to 
the  Zuni  Indian  Tribe  for 
re'igous  purposes    (Aug,  28. 
1984:  98  Stat    1533)     Price 
Si  50 
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FEDERAL  REGISTER  Published  daily,  Monddy  through  Friday, 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration.  Washington, 
DC  20408,  under  the  Federal  Register  Act  (49  Stat.  500.  as 
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Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington.  DC  20402. 
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available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  FVesidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
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they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agencv 
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Selected  Subjects 


Manufactured  Homes 

Veterans  Administration 

Marine  Safety 

Coast  Guard 

Marketing  Agreements 

Agricultural  Marketing  Service 
Milk  Marketing  Orders 

.Agricultural  Marketing  Service 

Price  Support  Programs 

Commodity  Credit  Corporation 

Savings  and  Loan  Associations 

Federai  Home  Loan  Bank  Board 

Trade  Practices 

Federal  Trade  Commission 
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Vol.  49.  No    TZ 

Tuesday,  September  4.  1984 


Agricultural  Marketing  Service 

RULES 

34799      Lemons  grown  in  Arizona  and  California 

Milk  marketing  orders: 
34799  Upper  Florida  et  ei 

PROPOSED  RULES 

Milk  marketms  ordors: 
34832  Georgia  el  ai. 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal 
and  Plant  Health  Inspection  Service;  Commodity 
Credit  Corporation;  Federal  Ci;nn  Inspection 
Service:  Forest  Service:  Rural  Electrification 
Adminibtratinn:  Soil  Conser\n'ion  Service. 
RULES 
34804      Freedom  of  Information  Ac':  implementation; 

internfi'i'inal  Cooperation  and  Deve'opment  Office 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

Alcoholic  beverages: 
34847         Wine  labeling  and  adverti-^ing:  geographic  brand 
names;  extension  of  time 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Livestock  and  poultry  quarantine: 
34804  Lethal  avian  influenza:  interim 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  from 

NOTICES 
34885      Procurement  list,  1984:  additions  and  deletions; 
correction 

Bonneville  Power  Administration 

NOTICES 
34891      Northwest  Power  Planning  Council;  conservation 
surcharge  recommendations;  inquiry,  etc. 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
34962  Mining,  national  occupational  health  sur\ev.  etc. 

(NIOSH) 

Civil  Aeronautics  Board 

NOTICES 

34884  Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly  applications 
Hearings,  etc.: 

34885  American  Airlines.  Inc..  et  al. 
34885         Connie  Kalitta  Services.  Inc 

Coast  Guard 
RULES 

Regattus  and  marine  parades: 
34822  Lake  Havasu  Water  Ski  Show 

34821         River  Days,  Ohio  River  Championships 


Commerce  Department 

See  International  Trade  Adm.inistration:  National 
Oceanic  and  -Atmospheric  .Administration. 

Commodity  Credit  Corporation 

PROPOSED  RULES 

L;ia".  and  purchase  programs: 
34833  Cj'air.  price  support 

Commodity  Futures  Trading  Commission 

RULES 

34818     Weekly  Ad\  isorj  Calendar,  mail  subscriptions; 
,  fees 

Comptroller  of  Currency 
PROPOSED  RULES 

National  banks: 
34838  Minr^um  capital  ratios;  directives  issuance 

Consumer  Product  Safety  Commission 

NOTICES 
35000      Meetings:  Sunshine  Act  [3  documtnis) 

Defense  Department 

NOTICES 

34886      Personal  property  program,  internci'iona]  through 
government  b,il  of  lading:  inquiry  extension  of 
time 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
34896         ONEOK.  Inc. 

Education  Department 

NOTICES 

Grantback  arrangements:  award  of  funds: 

34886  Rhode  Island 
Grants;  availability,  etc.: 

34887  Handicapped  program,  training  personnel,  new 
projects 

34890         Handicapped  program,  training  personnel. 

noncomf>eling  continuation  projects 
34889         Handicapped  program,  training  personnel:  parent 

organization  projects 

Energy  Department 

See  Bonneville  Power  Administration:  Economic 
Regulatory  Administration;  Federal  Energy 
Regulatory  Comimission:  Wes'ern  Area  Power 
Administration. 

Environmental  Protection  Agency 

RULES 

Water  pollution:  effluent  guidelines  for  point  source 
categories: 
34823  Electroplating  and  metal  finishing   and  electrical 

and  electronic  components:  reporting  and 

recordkeeping  requirem.ents 

PROPOSED  RULES 

Air  programs: 
34870         Primarv  nonferrous  smelter  orders 
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34651 


34866 


34957 


34815 

34815 
34813, 
34814 
34814 

34846 


34998 


34999 


34824 


34957 


34874 


34958 


34896 
34897 
34897 
34898 
34898 
34898 


34881 
34880 
34880 


34806 

34958, 
34959 


Air  quality  implementation  plans: 

Interstate  pollution  abatement 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

New  Mexico 
NOTICES 
Air  and  water  pollution  control: 

Confidential  information  and  data  transfer  to 

contractors 

Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 
Foreign  air  carriers;  delay  of  Part  125 
applicability 

Jet  routes 

Transition  areas  (2  documents) 

VOR  Federal  airways 
PROPOSED  RULES 

Transition  areas 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft,  restricted  category;  use  of  automobile 
gasoline  j 

Meetings:  / 

Air  Traffic  Procedures  Advisory  Committee 

Federai  Communications  Commission 

RULES 

Common  carrier  services: 
Competitive  rates  and  facilities  authorizations; 
policy  and  rules 

NOTICES 

Rulemaking  proceedings  filed,  granted,  denied,  etc.; 
petitions 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Disaster  assistance: 
Crisis  counseling  assistance  and  trainins 

NOTICES 

Disaster  and  emergency  areas; 
Pennsylvania 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Mississippi  River  Transmission  Corp  et  al. 
Mountain  Fuel  Resources,  Inc. 
National  Fuel  Gas  Supply  Corp. 
Northwest  Pipeline  Corp" 
Raton  Natural  Gas  Co. 
Transcontinental  Gas  Pipe  Line  Corp,  et  al. 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Alabama  and  Iowa 
Arizona,  Illinois,  and  South  Carolina 
Illinois  and  Oregon 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 

Net  worth  certificates 
NOTICES 

Agency  information  collection  activities  under 
0MB  review  (3  documents] 


34958 


34959, 

34961 

34961 

34961 
34960 


34961 
34962 


34817 
34816 
34818 
34817 


34878 
34879 


34820 

34967 
34971 
34965 

34970 

34964, 
34965 

34976 

34969 

34963 

34964 
34970 


Receiver  appointments: 
Fidelity  Federal  Savings  &  Loan  Association, 
Baltimore,  MD 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  (2  documents) 

Agreements  filed,  etc.;  intent  to  terminate 
Casualty  and  nonperformance,  certificates: 
Stena  Cargo  Line  Ltd.  et  al.  (2  documents) 

Tariffs,  inactive:  cancellation 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Norstar  Bancorp  Inc.  et  al. 
Sunrise  Bancorp 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Avco  Financial  Services,  Inc. 
Cynex  Manufacturing  Corp, 
Peabody  Barnes.  Inc. 
Sovereign  Chemical  &  Petroleum  Products,  Inc. 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

F.ndangered  and  threatened  species: 
Blackside  dace 

Welsh's  milkweed;  comment  period  reopened, 
etc. 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Tylosin 

NOTJCES 

Animal  drugs,  feeds,  and  related  products: 

Furaltadone  (.\F-260j;  hearing  on  proposal  to 

withdraw  approval 

Furazolidone  (NF-180):  hearing  on  proposal  to 

withdraw  approval 

Nitrofurazone  (\F-7);  hearing  on  proposal  to 

withdraw  approval 
Food  additive  petitions; 

Ciba-Geigy  Corp. 
Food  for  human  consumption: 

Cheese,  grated;  identity  standard  deviation; 

market  testing  permit  (2  documents) 
Human  drugs: 

Pathilon  tablets:  hearing  request  denied,  etc.: 

correction 
Laser  va.-iance  approvals,  etc.: 

Coherent  Innovations,  Inc.,  et  al. 
Sunlamp  variance  approvals,  etc.: 

Tan  Body  Sun  Systems,  Manufacturing  Inc.,  et  al. 
X  ray  systems  variance  approvals,  etc.. 

Baystate  Medical  Center 

Elscint,  Inc. 


Forest  Service 

NOTICES 

Envirunmental  statements;  availability,  etc.: 
34882  Boise  National  Forest.  ID 
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34820 


34976 


34885 


34981 


34981 


34981 


34976 


34982 


34885 


34976 
34979 


34982 


-  » 
I 


34987 


Health  and  Human  Servicet  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration. 

Indian  Affairs  Bureau 

RULES 

Education: 

Indian  school  equalization  program;  interim 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  National  Park 
Service. 
NOTICES 

Environmental  statements;  availability,  etc.: 
Federal  coal  management  program 

International  Trade  Administration 

NOTICES 

Meetings: 

Importers  and  Retailers'  Textile  Advisory- 
Committee;  room  change 

Interstate  Commerce  Commission 

NOTICES 

Agency  information  collection  activities  und.'r 
OMB  review 

Railroad  services  abandonment: 
Illinois  Central  Gulf  Railroad  Co 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Fischer  &  Porter  Co. 

Land  Management  Bureau 

NOTICES 

Meetings; 
Medford  District  Advisor}'  Council 

Merit  Systems  Protection  Board 
NOTICES 

Decisions  and  index  publication,  availability: 
cancellation 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Marine  mammal  permit  applications,  etc.: 
Gilbert,  Dr  James  R. 

National  Park  Service 

NOTICES 

Ilistcric  Places  National  Register:  pending 
nominations: 

Alabama  et  al. 
National  Historic  Landmarks:  proposed  boundaries 

National  Science  Foundation 

NOTICES 

Grants  availability,  etc.: 
College  science  instrumentation  program, 
announcement  and  guidelines 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
Consolidated  Edison  Co  et  al. 


34987         General  Public  Utilities  Nuclear  Corp.  et  al. 
34989         Virginia  Electric  &  Power  Co. 

Environmental  statements;  availability,  etc.: 
34989         Northern  States  Power  Co. 


Personnel  Management  Office 

NOTICES 

34990  Agency  information  collection  activities  under 
OMB  review  (3  documents) 

Committees;  establishment,  renewals,  terminations, 
etc.: 

34991  Ft  Jeral  Prevailing  Rate  Advisory  Committee 

Rural  ElectHfication  Administration 

NOTICES 

Environmental  statements;  availability,  etc: 

34882  Allegheny  Electric  Cooperative.  Inc" 

34883  Big  Horn  County  Electric  Cooperative,  Inc. 
34883         Homer  Electric  Association,  Inc. 


Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

Hartford  Money  Market  Fund,  Inc.,  et  al, 

Jersey  Central  Power  &  Light  Co,  et  al. 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Ejcchange,  Inc, 

Midwest  Securities  Trust  Co. 

Midwest  Stock  Exchange.  Inc.  (2  documents] 

Pacific  Securities  Depository  Trust  Co. 


34991 
34992 


34993 
34994 
34993, 
34994 
34995 


Soil  Conservation  Service 

NOTICES 

..  Environmental  statements;  availability,  etc.: 
34884  Tainter  Lake  Critical  Area  Treatment  RC&D 

Measure,  Wisconsin 

Wood  County  Highway  HH  Critical  Area 
Treatment  RC&D  Measure,  Wisconsin  (Editorial 
Note:  This  document,  appearing  at  page  34055  in 
the  Federal  Register  of  August  28,  1984.  was 
listed  incorrectly  in  that  issue's  table  of 
contents.) 


Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration. 
NOTICES 
34996     Agency  information  collection  activities  under 
OMB  review 


Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau; 
Comptroller  of  Currency. 
NOTICES 
34999      Agency  information  collection  activities  rnder 
OMB  review 


Veterans  Administration 

PROPOSED  RULES 

Loan  guaranty: 
34847         Manufactured  home  loans 
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Western  Area  Power  Administration 

NOTICES 

Power  marketing  plans: 

Salt  Lake  City  Area 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 

Vol.  49,  No.  172 

Tuesday,  September  4.  1984 


This   section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general   applicability   and   legal   effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal   Regulations,  which  is 
published   under   50   titles   pursuant   to   44 
U.S.C.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of   new   books   are   listed   in  the 
first   FEDERAL   REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  910 

[Lemon  Regulation  479] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
215,768  cartons  during  the  period 
September  2-8, 1984.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

EFFECTIVE  DATE:  September  2, 1984. 
FOB  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202^147-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 


information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  August  28, 
1984,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

PART  910— L AMENDED! 

Section  910.779  is  added  as  follows: 

S  910.779    Lenion  Regulation  479. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  2, 
1984.  through  September  8, 1984,  is 
established  at  215,768  cartons. 

(Sees.  1-19,  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Dated:  August  29. 1984. 
Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 

|FR  Doc  »*-2SS72  Filed  8-30-S«;  8:45  un] 
BiUJNQ  COOf  S41»<»-M 


7  CFR  Parts  1006, 1007,  1011, 1012, 
1013,  1093.  1094, 1096,  1098.  1099. 
1102.  and  1108 

[Docket  Nos.  AO-356-A22  et  ■!.] 

Milk  in  the  Upper  Ftorlda  and  Certain 
Other  Marketing  Areas;  Order 
Amending  Orders 
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AQCNCY:  Agricultural  Markting  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Upper  Florida  and  11  other  Federal  milk 
marketing  orders.  One  change  increases 
the  Class  I  price  differentials  in  10  of  the 
orders  by  20  cents  per  hundredweight 
for  the  months  of  September  1984 
through  February  1985.  Also,  a  hauling 
credit  is  provided  for  handlers  under 
those  10  orders  for  supplemental  milk 
brought  in  from  other  order  plants 
during  the  same  months.  The  base- 
excess  plans  contained  in  6  of  the  orders 
will  be  modified  to  allow  producers' 
milk  delivered  to  other  order  plants 
regulated  by  the  southeastern  orders 
containing  base-excess  plans  to  be 
included  in  the  computation  of  their 
bases. 

These  changes  are  based  on  evidence 
presented  at  a  public  hearing  held  on 
August  7. 1984,  in  Atlanta,  Georgia.  The 
order  changes  were  requested  by  a 
cooperative  association  that  represents 
dairy  fanners  who  supply  milk  to  the  12 
markets. 

The  adopted  order  changes  are 
necessary  to  reflect  current  marketing 
conditions  and  to  insure  that  all 
handlers  in  the  affected  markets  share 
more  equitably  in  the  cost  of  obtaining 
substantial  supplies  of  supplemental 
milk  during  September  through 
February.  Because  of  the  limited  time 
available  to  complete  the  rulemaking 
procedures,  a  reconunended  decision 
and  the  opportunity  to  file  exceptions 
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thereto  were  omitted.  Cooperative 
associations  representing  at  least  two- 
thirds  of  the  producers  in  each  market 
who  were  engaged  in  the  production  of 
milk  for  sale  during  the  determinated 
represented  period  have  approved  the 
issuance  of  the  amended  orders. 

These  amendments  to  the  12  milk 
orders  also  were  proposed  for  the 
Louisville-Lexington-Evansvilie  and 
Memphis,  Tennessee,  orders  and 
adopted  in  the  Assistant  Secretary's 
decision  of  August  22, 1984.  A  final  rule 
for  those  orders  is  delayed  pending  the 
results  of  referenda  to  determine 
producer  approval  of  the  amended 
orders. 

EFFECTIVE  DATE:  September  1, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Martin  |.  Dunn,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 

.Notice  of  Hearing:  Issued  August  1, 
1984;  published  August  3, 1984  (49  FR 
31072). 

Emergency  Final  Decision:  Issued 
August  22,  1984:  published  August  28. 
1984  (49  FR  34028). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  aforesaid 
tentative  marketing  agreements  and 
orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  respective  marketing 
areas.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
■  amended  (7  U.S.C.  601  et  seq.],  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act: 


(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas,  and 
the  minimum  prices  specified  in  the 
orders,  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest:  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  each  of  the  aforesaid  orders 
effective  on  September  1,  1984.  Any 
delay  beyond  that  date  would  tend  to 
disrupt  the  orderiy  marketing  of  milk  in 
the  marketing  areas. 

The  provisions  of  this  order  are 
known  to  handlers.  The  decision  of  the 
Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 
issued  August  22,  1984  (49  FR  34028). 
The  changes  effected  by  this  order  will 
not  require  extensive  preparation  or 
substantial  alteration  in  method  of 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  f6r 
making  this  order  amending  each  of  the 
aforesaid  orders  effective  on  September 
1. 1984,  and  that  it  would  be  contrary  to 
the  public  interest  to  delay  the  effective 
date  of  this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d),  Administrative  Procedure  Act,  5 
U.S.Q.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the 
respective  marketing  areas,  to  sign  a 
proposed  marketing  agreement,  tends  to 
prevent  the  effectuation  of  the  declared 
policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders,  is 
the  only  practical  mtans  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders  gs  hereby 
amended:  and 

(3)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  is 
approved  of  or  favored  by  at  least  two- 
thirds  (three-fourths  in  the  case  of  Fort 


Smith)  of  the  producers  who  were 
engaged  in  the  production  of  milk  for 
sale  in  the  respective  marketing  areas 
during  the  determined  representative 
period. 

List  of  Subjects  in  7  CFR  Parts  1006, 
1007, 1011, 1012, 1013, 1093, 1094, 1096, 
1098. 1099, 1102, 1108 

Milk  marketing  orders,  Milk.  Dairy 
products. 

Order  Relative  to  Flandling 

//  is  therefore  ordered,  That  on  and  . 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  aforesaid 
orders,  as  amended,  and  as  hereby 
further  amended,  as  follows: 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1.  In  §  1006.50,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  1006.50    Class  prices. 

•  *  *  *  « 

(a)  Class  /price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.85.  and 
plus  $0.20  for  the  months  of  September 
1984  through  February  1985, 

•  *         *         *         • 

2.  In  §  1006.60.  paragraph  (h)  is  revised 
to  read  as  follows: 

§  1006.60    Handlers  value  of  milk  for 
computing  uniform  price. 

•  *        *        *        « 

(h)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985,  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  In  §  1007.50.  paragraph  (a)  is  revised 
to  read  as  follows: 

§1007.50    Class  pHces. 

•  •         •         ♦         » 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.30.  and 
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plus  S0.20  for  the  months  of  September 
1984  through  February  1985. 

•  •         •         .         , 

2.  In  §  1007.60,  paragraph  (g)  is  revised 
to  read  as  follows: 

§1007.60    Handler's  value  of  milk  for 
computing  uniform  price. 

*  *         •         *         . 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985.  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  buy  a  rate 
equal  to  3.3  cents  per  hundredweight  for 
each  10  miles  or  fraction  thpreof,  less 
any  difference  (positi\e  only)  between 
the  Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

3.  Section  1007.90  is  revised  to  read  as 
follows: 

§  1007.90    Base  milk. 

"Base  milk"  means  the  producer  milk 
of  a  producer  in  each  month  of  February 
through  August  that  is  not  in  excess  of 
the  producer's  base  multiplied  by  the 
number  of  days  in  the  month,  except 
that  for  the  months  of  February  1985 
through  August  1985  base  milk  shall  be 
determined  by  the  producer's  base 
multiplied  by  the  number  of  dd.\  s  in  the 
month  times  the  percentage  of  the 
producer's  production  pooled  pursuant 
to  §  1007.13. 

4.  In  §  1007.92,  the  following  language 
is  added  to  paragraphs  (a)  and  (b): 

§  1007.92    Computation  of  base  for  eacti 
producer. 

(a)*** 

For  producer  bases  to  be  calculated 
on  or  before  March  1. 1985,  and  subject 
to  §  1007.93,  the  base  to  be  calculated 
for  each  producer  shall  be  an  amount 
obtained  by  dividing  the  total  pounds  of 
his  producer  milk  (as  defined  under  the 
respective  orders)  received  from  the 
producer  by  all  handlers  fully  regulated 
under  the  terms  of  the  respective  orders 
regulating  the  handling  of  milk  in  the 
Georgia;  Tennessee  Valley;  Louisville- 
Lexington-Evansville;  Alabama-West 
Florida;  Memphis.  Tennessee;  Nashville. 
Tennessee;  Fort  Smith,  Arkansas:  and 
Central  Arkansas  marketing  areas  (Parts 
1007,  1011.  1046,  1093,  1097,  1098,  1102, 
and  1108.  respectively,  of  this  chapter) 
during  the  immediately  preceding 
months  of  September  1984  through 
January  1985  by  the  number  of  days' 
production  represented  by  such 


producer  milk  or  by  145,  whichever  is 
more. 

(b)  •  ♦  • 

For  bases  calculated  from  the 
September  1984-January  1985  base- 
forming  period,  and  except  as  provided 
In  paragraph  (c)  of  this  section,  the  base 
for  a  producer  whose  milk  was 
delivered  to  a  plant  that  did  not  become 
a  pool  plant  under  any  of  the  orders 
specified  in  paragraph  (a)  of  this  section 
until  after  the  beginning  of  the  base- 
forming  period  shall  be  calcula'ed  as  if 
the  plant  were  a  pool  plant  under  such 
orders  for  the  entire  base-forming 
period.  A  base  thus  assigned  shall  not 
be  transferable. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  In  §  1011 .50,  paragraph  (a)  is  revised 
to  read  as  follows: 

§1011.50    Class  prices. 

***** 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.10.  and 
plus  S0.20  for  the  months  of  September 
1984  through  February  1985. 

*  •         •         •         • 

2.  In  §  1011.60,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  101 1.60    Handler's  value  of  milk  for 
computing  uniform  price. 

•  •  .  .         , 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985,  subtract  the 
am.ount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

3.  Section  1011.90  is  revised  to  read  as 
follows: 

§1011.90    Base  milk.  -     ^ 

"Base  milk"  means  the  producer  milk 
of  a  producer  in  each  month  of  March 
through  June  that  is  not  in  excess  of  the 
producer's  base  multiplied  by  the 
number  of  days  in  the  month,  except 
that  for  the  months  of  .March  1985 
through  June  1985  base  milk  shall  be 
determined  by  the  producer's  base 
multiplied  by  the  number  of  days  in  the 
month  times  the  percentage  of  the 
p.^-oducer's  production  pooled  pursuant 
to  51011.13, 


4.  In  S  1011.92,  the  following  language 
is  added  to  paragraphs  (a)  and  (b): 

§1011.92    Computation  of  base  for  each 
producer. 

(a)*  •  • 

For  producer  bases  to  be  calculated 
on  or  before  February  1.  1985.  and 
subject  to  §  1011,93,  the  base  to  be 
calculated  for  each  producer  shall  be  an 
amount  obtained  by  dividing  the  total 
pounds  of  his  prod'ucer  milk  (as  defined 
under  the  respective  orders)  received 
from  the  producer  by  ail  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the  handling 
of  milk  in  the  Georgia-Tennessee  Valley: 
Lcuisville-Lexington-Evansville; 
.•\labama-VVest  Florida:  Memphis. 
Tennessee;  Nashville.  Tennessee:  Fort 
Smith.  Arkansas;  and  Central  Arkansas 
marketing  areas  (Parts  1007.  1011,  1046. 
1093.  1097,  1098.  1102.  and  1108. 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  through  December  1984  by 
the  num.ber  of  days'  production 
represented  by  such  producer  milk  or  by 
100.  whichever  is  more. 

(b)  •   •   • 

For  bases  calculated  from  the 
Septem.ber-December  1984  base-forming 
period,  the  base  for  a  producer  whose 
milk  was  delivered  to  a  plant  that  did 
not  become  a  pool  plant  under  any  of 
the  orders  specified  in  paragraph  (a)  of 
this  section  until  after  the  beginning  of 
the  base-forming  period  shall  be 
calculated  as  if  the  plant  were  a  pool 
plant  under  such  orders  for  the  entire 
base-forming  period.  A  base  thus 
assigned  shall  not  be  transferable 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  In  §  1012.50,  paragraph  (a)  is 
revised  to  read  as  follows. 

§1012.50    Class  prices. 
»         •  «  «  • 

(a)  Class  J  price  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S2.95.  and 
plus  SO. 20  for  the  months  of  September 
1984  through  Februan,'  1985. 

•  •  *  •  • 

2.  In  §  1012.60.  paragraph  (h]  is 
revised  to  read  as  follows: 

§1012.60    Handler's  value  of  milk  for 
computing  uniform  price. 
•  •  •  •  • 

(h)  With  respect  to  m.ilk  marketed  on 
and  after  the  e/fective  date  hereof. 
through  February  1985,  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
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plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

PART  1013— MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  In  §  1013.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1013.50    Class  prices. 

•  *  •  « 

|a|  Class  /price.  The  Class  I  price 
shdli  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $3.15,  and 
plus  $0.20  for  the  months  of  September 
19&4  through  February  1985. 

•  «         •         *         « 

2.  In  §  1013.60,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§  1013.60    Handler's  value  of  milk  for 
computing  unifonn  price. 

•  •         •         •         # 

(h)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985.  subtract  the 
amount  obtamed  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  In  §  1093.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1093.50    Class  prices. 

•  •         •         •         • 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.30,  and 
plus  $0.20  for  the  months  of  September 
1984  through  February  1985. 
***** 

2.  In  5  1093.60,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  1093.60    Handler's  value  of  milk  for 
computing  uniform  price. 

•  •         *         •         * 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985.  subtract  the 


amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  an  other  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

3.  Section  1093.90  is  revised  to  read  as 
follow: 

§1033.90    Base  milk. 

"Base  milk"  means  the  producer  milk 
of  a  producer  in  each  month  of  March 
through  July  that  is  not  in  excess  of  the 
producer's  base  multiplied  by  the 
number  of  days  in  the  month,  except 
that  for  the  months  of  March  1985 
through  July  1985  base  milk  shall  be 
determined  by  the  producer's  base 
multiplied  by  the  number  of  days  in  the 
month  times  the  percentage  of  the 
producer's  production  pooled  pursuant 
to  §  1093.13. 

4.  In  §  1093.92.  the  following  language 
is  added  to  paragraphs  (a)  and  (b): 

§  1093.92    Computation  of  base  for  each 
producer. 

(a)  •   •  • 

For  producer  bases  to  be  calculated 
on  or  before  February  28, 1985,  and 
subject  to  §  1093.93,  the  base  to  be 
calculated  for  each  producer  shall  be  an 
amount  obtained  by  dividing  the  total 
pounds  of  his  producer  milk  (as  defined 
under  the  respective  orders)  received 
from  the  producer  by  all  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the  handling 
of  milk  in  the  Georgia;  Tennessee 
Valley;  Louisville-Lexington-Evansville; 
Alabama-West  Florida;  Memphis. 
Tennessee;  Nashville,  Tennessee;  Fort 
Smith,  Arkansas;  and  Central  Arkansas 
marketing  areas  (Parts  1007, 1011, 1046, 
1093. 1097,  1098, 1102,  and  1108. 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  1984  through  January  1985  by 
the  number  of  days'  production 
represented  by  such  producer  milk  or  by 
120,  whichever  is  more. 

(b)  •  *  * 

For  bases  calculated  from  the 
September  1984-january  1985  base- 
forming  period,  the  base  for  a  producer 
whose  milk  was  delivered  to  a  plant  that 
did  not  become  a  pool  plant  under  any 
of  the  orders  specified  in  paragraph  (a) 
of  this  section  until  after  the  beginning 
of  the  base-forming  period  shall  be 
calculated  as  if  the  plant  were  a  pool 
plant  under  such  orders  for  the  entire 


base-forming  period.  A  base  thus 
assigned  shall  not  be  transferable. 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1.  In  S  1094.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1094.50    Class  prices. 
***** 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.85.  and 
plus  $0.20  for  the  months  of  September 
1984  through  February  1985. 
***** 

2.  In  §  1094.60,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§  1094.60    Handler's  value  of  milk  for 
computing  uniform  price. 

♦  •         *         »         * 

(h)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof. 
through  February  1985.  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  an  other  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  In  §  1096.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1096.50    Class  prices. 
***** 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.47,  and 
plus  $0.20  for  the  months  of  September 
1984  through  February  1985. 

•  •         •         •         * 

2.  In  §  1096.60,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  1096.60    Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985,  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  an  other  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
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difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  tha  Class  I 
differential  applicable  at  the  shipping 
plant. 

PART  1098— MILK  IN  THE  NASHVILLE, 
TENNESSEE  MARKETING  AREA 

1.  In  §  1098.50.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1098.50    Clan  prices. 

•  •         •        •        • 

(a)  Class  /price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.85,  and 
plus  $0.20  for  the  months  of  September 
1984  thi'ough  February  1985. 
>         •         •         •         « 

2.  In  §  1098.60,  a  new  paragraph  (g)  is 
added  to  read  as  follows; 

§1098.60    Handler's  value  of  milk  for 
computing  uniform  price. 

•  •  •         •         « 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985.  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  an  other  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

3.  In  §  1098.90,  the  following  language 
is  added: 

§  1098.90    Base  milk. 

•  •         *         »         • 

For  the  months  of  March  1985  through 
July  1985,  base  milk  shall  be  determined 
by  the  producer's  base  multiplied  by  the 
number  of  days  in  the  month  times  the 
percentage  of  the  producer's  production 
pooled  pursuant  to  §  1098.13. 

4.  In  §  1098.92,  the  following  language 
is  added: 

§  1098.92    Computation  of  daily  average 
base  for  each  producer. 

•  *         *         •         * 

For  producer  bases  to  be  calculated 
on  or  before  February  25, 1985,  and 
subject  to  §  1098.93,  the  base  to  be 
calculated  for  each  producer  shall  be  an 
amount  obtained  by  dividing  the  total 
pounds  of  his  producer  milk  (as  defined 
under  the  respective  orders)  received 
from  the  producer  by  all  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the  handling 
of  milk  in  the  Georgia;  Tennessee 


Valley;  Louisville-Lexington-Evansville; 
Alabama-West  Florida;  Memphis. 
Tennessee;  Nashville,  Tennessee;  Fort 
Smith,  Arkansas:  and  Central  Arkansas 
marketing  areas  (Parts  1007. 1011. 1046, 
■  1093. 1097, 1098,  1102,  and  1108, 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
Septembe'- 1984  through  January  1985  by 
the  number  of  days'  production 
represented  by  such  producer  milk  or  by 
153,  whichever  is  more;  or  by  138 
pursuant  to  the  above  provisions. 

PART  1099— MILK  IN  THE  PADUCAH, 
KENTUCKY  MARKETING  AREA 

1.  In  S  1099.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1099.50    Class  prices. 

•  •  •  •  • 

(a)  Class  I  price.  The  Class  I  pnce 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.70.  and 
plus  $0.20  for  the  months  of  September 
1984  through  Februarys  1985. 

•  •  •  *  • 

2.  In  §  1099.60.  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  l099.eo    Handler's  value  of  milk  for 
computing  uniform  ptice. 

•  *  •  •  * 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985.  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  the.-eof,  less  any 
difference  (positive  only)  between  the 
Class  1  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

PART  1102— MILK  IN  THE  FORT 
SMITH,  ARKANSAS  MARKETING 
AREA 

1.  Section  1102.90  is  revised  to  read  as 

follows; 

$1102.90    Base  milk. 

"Base  milk"  means  milk  received  by  a 
handler  from  a  producer  during  any  of 
the  months  of  March  through  July,  which 
is  not  in  excess  of  such  producers  base 
computed  pursuant  to  §  1102.93  except 
that  for  the  months  of  March  1985 
throuj^h  July  1985  base  milk  shall  be 
determined  by  the  producer's  base 
multiplied  by  the  number  of  days  in  the 
month  times  the  percentage  of  the 
producer's  production  pooled  pursuant 
to  §  1102.13. 


2.  In  8  1102.92,  the  following  language 
is  added: 


§  1 102.92    Computation  of  dally 
base  for  each  producer. 


For  producer  bases  to  be  calculated 
on  or  before  February  25, 1985,  and 
subject  to  §  1102.94.  the  base  to  be 
calculated  for  each  producer  shall  be  an 
amount  obtained  by  dividing  the  total 
pounds  of  his  producer  milk  (as  defined 
under  the  respective  orders)  received 
from  the  producer  by  all  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the  handling 
of  milk  in  the  Georgia;  Tennessee 
Valley:  Louisville-Lexington-Evansville: 
Alabama-West  Florida;  Memphis 
Tennessee;  Nashville:  Fort  Smith, 
Arkansas;  and  Central  Arkansas 
marketing  areas  (Parts  1007.  1011.  1046. 
1093.  1097.  1098.  1102.  and  1108. 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  1984  through  January  1985  by 
the  total  number  of  days  in  such  period 
beginning  with  the  first  day  on  which 
milk  is  received  from  such  producer  b\  a 
handler  regulated  under  any  one  of  the 
aforesaid  orders,  but  not  less  than  120. 
In  the  case  of  producers  delivering  milk 
to  a  handler's  plant  which  first  became 
an  approved  plant,  or  a  pool  plant  under 
any  of  the  above  orders,  during  or  after 
the  end  of  the  base-forming  period,  the 
daily  average  base  for  each  producer 
shall  be  that  which  would  have  been 
calculated  for  such  producer  for  the 
entire  base-forming  period  if  the 
handler's  plant  had  been  an  approved 
plant  or  a  pool  plant  during  such  period, 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.90  is  revised  to  read  as 

follows: 

$1108.90    Base  milk. 

'Base  milk"  means  milk  received  by  a 
handler  from  a  producer  during  any  of 
the  months  of  March  through  July  which 
is  not  in  excess  of  such  producer's  base 
computed  pursuant  to  5  1108.93,  except 
that  for  the  months  of  March  1985 
through  July  1985  base  milk  shall  be 
determined  by  the  producer's  base 
multiplied  by  the  number  of  days  in  the 
month  times  the  percentage  of  the 
producer's  production  pooled  pursuant 
to  8  1108.13. 

2.  In  §  1108.92.  the  following  language 
is  added: 

f  1 108.92    Computation  of  daily  average 
base  for  eacfi  producer. 
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For  producer  bases  to  be  calculated 
on  or  before  February  25, 1985,  and 
subject  to  §  1108.94.  the  base  to  be 
calculated  for  each  producer  shall  be  an 
amount  obtained  by  dividing  the  total 
pounds  of  his  producer  milk  (as  defined 
under  the  respective  orders)  received 
from  the  producer  by  all  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the  handling 
of  milk  in  the  Georgia;  Tennessee 
Valley;  Louisville-Lexington-Evans ville; 
Alabama-West  Florida;  Memphis, 
Tennessee;  Nashville,  Tennessee;  Fort 
Smith,  Arkansas;  and  Central  Arkansas 
marketing  areas  (Parts  1007,  1011. 1046. 
1093, 1097, 1098,  1102.  and  1108, 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  1984  through  January  1985  by 
the  total  number  of  days  in  such  period 
beginning  v^'ith  the  first  day  on  which 
milk  is  received  from  such  producer  by  a 
handler  regulated  under  any  one  of  the 
aforesaid  orders,  but  not  less  than  120. 
In  die  case  of  producers  delivering  milk 
to -a  handler's  plant  which  first  became  a 
pool  plant  under  this  order  or  any  of  the 
above  orders  during  or  after  the  end  of 
the  base-forming  period,  the  daily 
average  base  for  each  producer  shall  be 
that  which  would  have  been  calculated 
for  such  producer  for  the  entire  base- 
forming  period  if  the  handler's  plant  had 
been  a  pool  plant  under  this  or  any  of 
the  above  orders  during  such  peirod. 

(Sees.  1-19.  4a  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  September  1.  1984. 

Signed  at  Washington,  D.C-.  on:  August  29, 
1984. 

C.  W.  MiUan, 

Assislant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc  84-23390  Filed  8-30-84:  845  am) 
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Office  of  International  Cooperation 
and  Devetopnient 

7  CFR  Part  2200 

Avaiiability  of  Information  to  the  Public 

agency:  Office  of  International 
Cooperation  and  Development,  USDA. 

action:  Final  rule. 


SUMMARY:  This  rule  explains  how  to 
request  records  from  the  Office  of 
International  Cooperation  and 
Development  under  the  Freedom  of 
Information  Act.  It  supplements  the 
Department's  regulations  in  7  CFR  1.1- 
1.16  and  Appendix  A. 

EFFECTIVE  DATE:  September  4.  1984. 


ADDRESSES:  Send  comments  to  Mr. 
Charles  H.  Cook,  Office  of  International 
Cooperation  and  Development,  USDA, 
Washington.  DC  20250,  (202)  475-5246. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  H.  Cook.  Office  of 
International  Cooperation  and 
Development,  USDA,  Washington,  DC 
20250,  (202)  475-5246. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  an  interpretative  rule.  Therefore, 
pursuant  to  5  U.S.C.  553,  it  is  found  upon 
good  cause  that  notice  and  other  public 
procedures  with  respect  thereto  are 
impractical  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  a  non-major  rule. 

Finally,  this  action  is  not  a  rule  as 
defined  in  Pub.  L.  96-354,  the  Regulatory 
Flexibility  Act,  and  thus  is  exempt  from 
the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2200 

Freedom  of  information, 

7  CFR  is  amended  by  adding  a  new 
Chapter  XXII  and  Part  2200  reading  as 

follows; 

CHAPTER  XXII— OFFICE  Of 
INTERNATIONAL  COOPERATION  AND 
DEVELOPMEUT 

PART  2200— AVAILABILITY  OF 
INFORMATION  TO  THE  PUBLIC 

Sec. 

2200.1  General. 

2200.2  Public  inspection,  copying  and 
indexing. 

2200.3  Requests  for  records. 

2200.4  Denials 

2200.5  Appeals. 

Authority:  5  U.S.C.  301,  552:  7  CFR  1.1-1.16. 

§2200.1    General. 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  §§  1.1-1.16  of  this  title 
and  appendix  A  thereto,  implementing 
the  Freedom  of  Information  Act.  The 
Secretary's  regulations,  as  implemented 
by  the  regulations  in  this  part,  govern 
the  availability  of  records  of  the  Office 
of  International  Cooperation  and 
Development  (OICD)  to  the  public. 

§  2200.2     Put>iic  inspection,  copying  and 
indexing. 

5  U.S.C.  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying  and  that  a 
current  index  of  these  materials  be 
published  quarterly  or  otherwise  be 
made  available.  OICD  does  not  maintain 


materials  within  the  scope  of  these 
requirements. 

§  2200.3    Requestsf  or  records. 

(a)  Requests  for  records  of  OICD  shall 
be  made  in  accordance  with  §  1.3(a)  of 
this  title  and  addressed  to  the  Director, 
Information  and  Evaluation  Staff,  Office 
of  International  Cooperation  and 
Development,  USDA,  Room  3059-S, 
Washington,  DC  20250.  Authority  is 
hereby  delegated  to  this  official  to  make 
determinations  regarding  such  requests 
in  accordance  w^ith  §  .14(c)  of  this  title. 

(b)  Requests  should  be  reasonably 
specific  in  identifying  the  record 
requested  and  should  include  the  name, 
address,  and  telephone  number  of  the 
requester.  ^ 

(c)  Available  records  may  be 
inspected  and  copied  in  the  Office  of  the 
Director.  Information  and  Evaluation 
Staff,  from  8;30  a.m.  to  5:00  p.m.  local 
time  on  regular  working  days,  or  may  be 
obtained  by  mail.  Copies  will  be 
provided  upon  payment  of  applicable 
fees,  unless  waived  or  reduced,  in 
accordance  with  the  Department  of 
Agriculture  fee  schedule  set  forth  in 
Appendix  A  to  Part  1,  Subpart  A,  of 
Subtitle  A  of  this  title. 

§  2200.4    Denials. 

If  the  Director.  Information  and 
Evaluation  Staff  determines  that  a 
requested  record  is  exempt  from 
mandatory  disclosure  and  the 
discretionary  release  would  be 
improper,  he/she  shall  give  written 
notice  of  the  denial  in  accordance  with 
11.5(a)  of  this  title. 

§  2200.5    Appeals. 

The  denial  of  a  requested  record  may 
be  appealed  in  accordance  with  §  1.3(e) 
of  this  title.  Appeals  shall  be  addressed 
to  the  Administrator,  Office  of 
International  Cooperation  and 
Development.  Washington,  DC  20250. 

Done  at  Washington,  D.C,  this  28th  day  of 
August.  1984. 

lohn  R.  Block, 

Secretary-  of  Agriculture. 

|FR  Doc  a4-2.-!.T'n  Filed  8-31-84.  8:45  am| 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  81 

1  Docket  So.  84-0751 
Lethal  Avian  Influenza 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD.^. 
action:  Interim  Rule. 
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summary:  This  document  amends  the 
Lethal  Avian  Influenza  interim  rule  by 
reducing  the  area  designated  as  a 
quarantined  area  in  Pennsylvania 
,  because  of  lethal  avian  influenza.  The 
quarantined  area  is  changed  by  deleting 
a  portion  of  Adams  County  from  the 
quarantmed  area  (with  this  change  all  of 
Adams  County  is  outside  of  the 
quarantined  area).  The  quarantined  area 
was  established  as  part  of  a  mechanism 
to  help  prevent  the  spread  of  lethal 
avian  influenza.  However,  it  is  no  longer 
necessary  to  quarantine  the  deleted  area 
for  such  purpose. 

DATES:  Effective  date  is  A\igu8t  29, 1984. 
Written  comments  must  be  received  on 
or  before  November  5, 1984. 
ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Cessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS,  USDA.  Room  728,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building,  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  H.  A.  McDaniel,  Chief  Staff  Officer, 
Technical  Support  Staff,  VS,  APHIS, 
USDA,  Room  757,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8087. 
SUPPLEMENTARY  INFORMATION: 

background 

This  document  amends  the  "Lethal 
Avian  Influenza"  interim  rule  which  is 
set  forth  in  9  CFR  Part  81  [48  FR  51422- 
51423.  51798,  52420-52427,  52885-52887, 
53586,  53678-5.3679.  53679-53681,  53997, 
.54574-54575,  5.S402-55405.  55722,  57474- 
57475,  49  FR  368-369,  2742-2744,  3494, 
3839-3845,  5723-5724.  797ft-7979,  8412- 
8415.  85H:'-8.583,  13863-13864, 19288- 
1B289  19,'S(K>-19501,  24011-24013,  31055- 
31057).  Among  other  things,  the  interim 
rule  designates  portions  of  Pennsylvania 
and  Virginia  as  quarantined  areas  and 
prohibits  or  restricts  certain  interstate 
movements  from  quarantined  areas  of 
poultry,  poultry  eggs,  and  other  items 
because  of  lethal  avian  influenza. 

Lethal  avian  influenza  is  defined  as  a 
disease  of  poultry  caused  by  any  form  of 
H5  influenza  virus  that  is  determine  by 
the  Deputy  Administrator  to  have 
spread  from  the  1983  outbreak  in  poultry 
in  Pennsylvania. 

Effect  of  Designation  as  a  Quarantined 
Area 

With  certain  exceptions,  the  interim 
rule  provides  that  the  following  articles 
designated  as  prohibited  articles  are 
prohibited  from  beirig  moved  interstate 
from  a  quarantined  area: 


(1)  Live  poultry. 

(2)  Manure  from  poultry,  and 

(3)  Litter  that  has  been  used  by 
poultry. 

The  interim  rule  also  provides,  with 
certain  exceptions,  that  the  following 
articles  designated  as  restricted  articles 
are  allowed  to  be  moved  interstate  from 
a  quarantined  area  only  in  accordancs 
with  certam  conditions: 

(1)  Poultry  carcasses  or  parts  thereof, 

(2)  Eggs  from  poultry,  and 

(3)  Coops,  containers,  troughs  or  other 
accessories  that  have  been  used  in  the 
handling  of  poultry  or  poultry  eggs. 

Reduction  of  Quarantined  Area  in 
Pennsylvania 

Prior  to  the  effective  date  of  this 
document  the  quarantined  area  in 
Pennsylvania  included  portions  of 
Adams.  Berks,  Chester,  Dauphin, 
Lancaster,  Lebanon,  and  Schuylkill 
Counties. 

The  quarantined  area  in  Adams 
County  was  described  as; 

That  portion  of  Pennsylvania,  beginning  at 
the  junction  of  Heidlersburg  Road  and 
Carlisle  Road;  then  southerly  along  Cariisle 
Road  to  its  intersection  with  Brookside  Lane; 
then  easterly  along  Brookside  Lane  to  its 
intersection  with  Rentzel  Road;  then 
southerly  along  Rentzel  Road  to  its 
intersection  with  Oaidiill  Road;  then  easterly 
along  Oakhill  Road  to  its  intersecbon  with 
Stone  Jug  Road;  then  northerly  along  Stone 
jug  Road  to  Its  intersecnon  with  Heidlersburg 
Road;  then  westerly  along  Heidlersburg  Road 
to  its  intersecnon  with  Carlisle  Road. 

This  document  reduces  the 
quaranbned  area  in  Pennsylvania  by 
deleting  all  of  the  previously 
quarantmed  area  ui  Adams  Coimty. 

The  portion  of  Adams  County  that 
was  included  in  the  quarantined  area 
was  included  because  of  one  premises 
which  contained  poultry  which  had 
antibodies  indicating  they  were  infected 
with  lethal  avian  influenza.  The  poultry 
on  that  premises  have  been  depopulated 
and  the  premises  has  been  cleaned  and 
disinfected.  Sufficient  time  has  now 
elapsed  to  ensure  that  this  premises  is 
free  of  lethal  avian  influenza  virus  and 
that  no  lethal  avian  influenza  virus 
exists  in  the  previously  quarantined 
area  in  Adams  County.  Under  these 
circumstances  there  is  no  longer  a  basis 
for  imposing  prohibitions  of  restrictions 
because  of  lethal  avian  influenza  on  the 
movement  of  live  poultry  or  other  items 
from  the  area  removed  from  quarantmed 
area  status. 

With  the  deletion  of  a  portion  of 
.  idams  County,  the  remaining 
quarantined  area  in  Pennsylvania 
includes  all  or  portions  of  Berks, 
Chester,  Dauphin.  Lancaster.  Lebanon. 


and  Schuylkill  Counties  and  is  described 
as  follows: 

That  portion  of  Pennsylvania  beginning  at 
the  intersection  of  the  eastern  bank  of  the 
Susquehanna  River  with  the  Pennsylvania- 
Maryland  State  Line;  then  northwesterly 
along  the  eastern  bank  of  the  Susquehanna 
River  to  Its  interstate  Highway  83;  then  east 
and  north  itlong  Interstate  Hii^way  83  to  it* 
intersection  with  Interstate  Highway  81:  then 
west  along  Interstate  Highway  81  to  its 
intersection  with  the  Susquehanna  River 
then  northwesterly  along  the  Susquehanna 
River  to  its  intersection  with  PA  Highway 
325;  then  northeasterly  along  PA  Highway 
325  to  its  intersection  with  U.S.  Highway  209; 
then  northeasterly  along  U.S.  Highway  208  to 
its  intersection  with  PA  Highway  61;  then 
southeasterly  along  PA  Highway  81  to  its 
intersection  Highway  78;  then  northeasterly 
along  Interstate  Highway  78  to  its 
intersection  with  the  Berks-Lehigh  County 
Line;  then  southeasterly  along  the  Berks- 
Lehigh  County  Line  to  its  Intersection  with 
the  Berks-Montgomery  County  Line;  then 
southwesterly  along  the  Berks-Montgomery 
County  Line  to  its  intersection  with  U.S. 
Highway  422;  then  southeasterly  along  U.S. 
Highway  422  to  its  intersection  with  PA 
Highway  100;  then  southerly  along  PA 
Highway  100  to  its  intersecnon  with  the 
Pennsylvania-Delaware  State  Line;  then 
southwesterly  along  the  Pennsylvania- 
Delaware  line  to  its  intersection  with  the 
Pennsylvania-Maryland  State  Line;  then 
westerly  along  the  Pennsylvania-Maryland 
State  Line  to  its  intersection  with  the 
Susquehanna  River. 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  pubUc 
comment.  Immediate  action  is 
warranted  in  order  to  delete 
unnecessary  restrictions  on  the 
movement  of  live  poultry  and  certain 
other  items  from  a  portion  of  Adams 
County  in  Pennsylvania. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  are 
solicited  for  60  days  after  publication  of 
this  document.  A  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register. 
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Executivs  Order  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  been  determined  to  be  not  a 
major  rule.  The  Department  has 
determined  that  this  action  will  not  have 
a  significant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  reheves  restrictions  on  the 
movement  of  live  poultry  and  certain 
other  items  from  a  portion  of  Adams 
County  in  Pennsylvania.  Currently  there 
are  no  poultry  raised  in  the  area  being 
released  from  quarantine. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

Under  the  circumstances  explained 
above,  Bert  W.  Hawkins,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  81 

Animal  diseases.  Poultry  and  poultry 
products.  Transportation. 

PART  81— LETHAL  AVIAN  INFLUENZA 
§81.4     [AMENOEOl 

Under  the  circumstances  referred  to 
above.  §  81.4  of  9  CFR  Part  81  is 
amended  by  removing  paragraph  (a)(1), 
and  by  redesignating  paragraph  (a)(2)  as 
paragraph  (a). 

Authorily:  Sec.  2.  23  Stat.  31.  as  amended; 
sees.  4-8,  23  Stat.  31-33.  as  amended;  sees.  1- 
3.  32  Stat.  791,  792.  as  amended:  sers.  1-4,  33 
Stat.  1264.  1295.  as  amended;  41  Stat  6P9:  sec. 
2.  65  Stat.  693;  sees.  2-3.  5-6.  and  11.  76  Stat. 
129-132;  76  Stat.  663.  7  U.S.C.  450.  21  U  S.C. 
111-113, 114a-l,  115-117,  119-128.  130,  134a, 
134b.  134d.  134e.  134f;  7  OH  2.17,  2.51.  and 
371.2(d). 

Done  at  Washington.  D.C..  this  29th  day  of 
August.  1984. 

|.K.  AtwelL 

Deputy  Administrator.  Veterinary  Services. 

|FR  Doc  •^-23318  Rled  i-tt-M:  8:45  am] 
WiXINO  CODE  3410-34-W 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  552  and  572 
(No.  84-4601 

Net  Worth  Certificates;  Charter 
Amendments  by  Federal  Institutions 

Dated:  August  27.  1984 

agency:  Federal  Home  Loan  Bank 

Board. 

AcnOM:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  has  amended  its 
regulations  implementing  the  Net  Worth 
Certificate  Act.  Title  II,  Pub.  L.  97-320, 
96  Stat.  1469  (October  15, 1982),  (1)  to 
increase  the  maximum  amount  of  net 
worth  certificates  ("NW'Cs")  which  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("Corporation")  may 
purchase  from  a  qualified  institution,  (2) 
to  define  mismanagement  of  an 
institution  to  include  actions  or 
inactions  which  constitute  unsafe  or 
unsound  practices  or  other  violations  of 
law,  (3)  to  remove  the  requirement  of 
stockholder  approval  of  issuance  of 
NWCs  by  stock  institutions,  and  (4)  to 
make  certain  technical  and  clarifying 
changes,  including  clarification  of  the 
method  of  calculating  the  amount  of 
NWCs  that  may  be  purchased  pursuant 
to  a  commitment  of  the  Corporation  to 
purchase  NWCs.  These  amendments  are 
intended  to  promote  a  more  efficient 
administration  of  the  net  worth 
assistance  program  and  to  clarify 
certain  policy  objectives  of  the  program. 
EFFECTIVE  DATE:  September  4,  1984, 
FOR  njRTHER  INFORMATION  CONTACT: 
James  A.  Kristufek,  Special  Assistant  to 
the  Director,  Office  of  Examinations  and 
Supervision  (202-377-6290),  of  Clement 
Dinsmore.  Attorney,  FSLIC  Division. 
Office  of  General  Counsel  (202-377- 
7051).  Federal  Home  Loan  Bank  Board, 
1700  G  Street.  NW.,  Washington,  D.C, 
20552. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Board  in  Resolution  No.  82-793, 
dated  December  8, 1982,  47  FR  58215 
(1982),  adopted  regulations  to  implement 
the  Net  Worth  Certificate  Act,  Title  II  of 
the  Garn-St  Germain  Depository 
Institutions  Act  of  1982,  Pub.  L  97-320. 
96  Stat.  1469  (October  15,  1982)  ("DIA"). 
The  Board  amended  these  regulations 
pursuant  to  Resolution  No.  83-87,  dated 
February  18.  1983,  48  FR  8256  (1983). 

The  Board  has  since  reviewed  the 
thrift  industry's  response  to  the  net- 
worth  assistance  program  and  has 
considered  the  utility  of  the  program  as 
a  means  of  both  addressing  the  present 


and  foreseeable  circumstances  of  the 
industry  and  preserving  the 
Corporation's  Insurance  Fund.  As  a 
result,  the  Board  has  determined  that 
certain  changes  in  the  program  would 
make  it  more  useful  as  a  means  to 
protect  the  Insurance  Fund  against 
undue  risk  of  loss  and  depletion  and  to 
enable  members  of  the  thrift  industry  to 
survive  as  independent  going  concerns 
during  a  period  of  economic  transition. 

These  programmatic  char|ges  include, 
but  are  not  hmited  to,  the  regulatory 
amendments  adopted  pursuant  to  this 
final  rule.  Changes  also  will  be  made  in 
the  program's  application  forms  and 
procedures  and  the  legal  documents 
used  to  implement  the  program, 
specifically  including  the  form  of  Master 
Agreement  between  the  Corporation 
and  a  qualified  institution  which  issues 
NWCs  to  the  Corporation. 

The  Board's  policy  objectives  include 
using  the  net-worth  assistance  program 
to  deter  thrift  institutions  from 
increasing  the  Corporation's  risk  of  loss 
on  its  insurance  liability  to  insured 
depositors  and  account  holders.  The 
Board  hopes  to  realize  this  objective  by 
increasing  the  amount  of  assistance 
available  to  improve  the  net-worth 
condition  of  thrift  institutions  insured  by 
the  Corporation  while  requiring  the 
Corporation  to  review  more  carefully 
such  institutions'  operating  losses  in 
order  to  exclude  from  the  amount  of 
available  assistance  all  losses 
attributable  to  management's  pursuit  of 
speculative  or  high-risk  strategies  that 
involve  unsafe  or  unsound  practices  or 
other  violations  of  regulatory  restraints. 

In  making  the  regulatory  changes 
reflected  in  this  final  rule  and  in 
considering  related  non-regulatory 
changes  in  the  net-worth  assistance 
program,  the  Board  also  anticipates  that 
the  program  is  more  likely  to  enable  the 
Corporation  to  avoid  alternative 
supervisory  actions  with  respect  to 
insured  thrift  institutions  that  would 
result  in  more  immediate  and 
substantial  depletion  of  the  Insurance 
Fund. 

Although  not  a  subject  of  this  final 
rule,  extension  or  other  modification  of 
the  Corporation's  Appraised  Equity 
Capital  rule,  §  563.13(c)  of  the 
Regulations  for  the  Corporation 
("Insurance  Regulations"),  12  CFR 
563.13(c)  (1983),  which  currently  will 
expire  as  of  December  31, 1985,  is  under 
review  by  the  Board's  staff.  Pursuant  to 
§  572.2(c)  of  the  Insurance  Regulations. 
as  amended,  the  Board  has  elected  to 
continue  to  require  that  thrift 
institutions  participating  in  the  net- 
worth  assistance  program  include 
appraised  equity  capital  in  their 
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regulatory  net  worth  as  permitted  by 
§  563.13(c)  of  the  Insurance  Regulations. 

II.  Regulatory  Amendments 

A.  Amount  of  Assistance 

The  Board  has  amended  paragraph  (d) 
of  S  572.1  of  the  Insurance  ReguJations 
to  remove  the  distmction  between  the 
maximum  amount  of  NWCs  which  the 
Corporation  may  purchase  initially  from 
a  quahfied  instuuuon  and  the  maximum 
amount  it  may  purchase  after  its  initial 
purchase.  This  change  is  accomplished 
by  the  deletion  of  paragraph  (d)(2)  from 
§  572.1  and  the  deletion  of  paragraphs 
(b)  and  (i)  from  9  572.2.  The  distinction 
made  under  the  pnor  rule  derived  from 
the  Board's  judgment  that  an 
institution's  operating  losses  might  well 
be  higher  pnor  to  the  institution's 
undertaking  to  comply  with  the 
opera tmg  restrictions  required  as  a 
condition  to  the  Corporation's  purchase 
of  NWCs.  While  removing  the 
distinction,  the  Board  will  continue  to 
require  careful  review  of  an  institution's 
operating  losses.  Pursuant  to  paragraph 
(f)  of  §  572.1,  losses  attributable  to 
mismanagement  will  be  excluded  in  the 
Corporation's  calculation  of  the 
maximum  permissible  amount  of  NWCs 
it  may  purchase. 

The  Board  also  has  amended 
paragraph  (d)  of  §  572.1  to  simplify  the 
method  of  calculating  the  maximum 
amount  of  NWCs  the  Corporation  may 
purchase.  Under  the  rule,  as  amended,  if 
the  Corporation  exercises  its  discretion 
to  purchase  NWCs  from  a  quahfied 
institution,  it  shall  purchase  NWCs 
equal  to  70%  of  a  qualified  institution's 
operating  losses  subject  to  the 
limitations  and  other  provisions  of  Part 
572.  The  deletion  of  paragraph  (d)(3)  and 
the  revision  of  paragraph  (d)(1)  of 
§  572.1  remove  ttie  prior  method  of 
calculation  that  reduced  the  purchase  of 
NWCs  by  the  Corporation  as 
institutions'  net  worth  approached  3% 
and  that  required  one  or  more 
recalculations  of  an  institution's  net 
worth  to  deiermine  the  ultimate 
maximum  amount  of  NWCs  the 
Corporation  might  purchase.  While  the 
prior  rule  closely  tracked  section 
406(f)(5l(E)  of  the  National  Housing  Act 
C'NHA  "),  as  amended  by  the  DIA,  this 
final  rule  facilitates  the  efficient 
,    administration  of  assistance  under  the 

net-worth  assistance  program,  and 

.  ■  section  406(n(5)(F)  of  the  NHA,  as 

"'  amended  by  the  DIA.  gives  the 

.  Corporation  discretion  to  alter  the 

•  method  of  calculation  suggested  in 

section  406(f)(5)(E), 


B.  Losses  Attributable  to 
Mismanagement 

The  Board  has  amended  paragraph 
(fl(l)  of  §  572.1  of  the  Insurance 
Regulations  to  further  clarify. the  types 
of  mismanagement  which  the 
Corporation  would  consider  in 
determining  the  amount  of  NWCs  it 
would  purchase  from  an  institution.  The 
illustrations  stated  in  the  second 
sentence  of  paragraph  (f)(1)  of  S  572.1 
have  been  expanded  to  make  clear  that 
mismanagement  resulting  in  any  action 
or  inaction  constituting  a  violation  of 
law  or  an  unsafe  or  unsound  practice,  as 
determined  by  the  Corporation,  shall 
result  in  a  reduction  in  the  amount  of 
NWCs  purchased  by  the  Corporation. 
Enhancement  of  the  Corporation's 
ability  to  identify  losses  attributable  to 
mismanagement  will  be  pursued  through 
revisions  to  the  program's  application 
documents  and  procedures. 

C.  Corporate  Authorization  of  Issuance 
of  NWCs 

The  Board  has  amended  paragraph  (i) 
of  §  572.1  to  remove  the  requirement  of 
stockholder  approval  of  a  stock 
institution's  issuance  of  NWCs  to  the 
Corporation.  Pursuant  to  paragraph 
(h)(3)  of  §  572.1.  the  Corporation  will 
continue  to  require  a  certification  that 
the  NWCs  have  been  vahdly  authorized 
by  all  necessary  corporate  action. 

The  Board  has  reconsidered  the 
necessity  for  the  stockholder  approval 
requirement  in  the  pnor  rule,  and  has 
determined  that  under  section 
406(f)(5)(A)  of  the  NHA,  as  amended  by 
the  DIA,  the  Corporation  may  authorize 
qualified  institutions  to  issue  NWCs  by 
corporate  action  prescribed  by  the 
Corporation.  The  Board  has  fiirther 
determined  that  the  stockholder 
approval  requirement  in  the  pnor  rule 
created  a  substantial  deterrent  to  the 
participation  by  stock  institutions  in  the 
Corporation  s  net-worth  assistance 
program  due  to  the  time,  organizational 
effort,  and  disclosures  required  to  obtain 
such  approval.  The  costs  of  compliance 
with  the  requirement  were  potentially 
substantial,  particularly  for  the  publicly 
held  stock  institutions  with  a  substantial 
number  of  stockholders.  Furthermore, 
the  requirement's  deterrent  effect  upon 
stock  institutions'  entry  into  the  program 
prevented  the  institutions'  stockholders 
from  realizing  the  benefit  of  the 
program  s  support  of  the  institutions' 
continued  viability. 

The  Board  KPcognizes  that,  due  to  the 
pnonty  in  hqmdation  of  the 
Corporation's  elaims  under  NWCs  over 
stockholders'  claims  provided  by  section 
406(f)(5)(A)(iv)  of  the  NHA,  as  amended 
by  the  DIA,  and  the  dividend  restriction 


that  applies  to  qualified  institutions  with 
NWCs  outstanding  pursuant  to  section 
406(f)(5)(M)  of  the  NHA.  as  amended  by 
the  DIA,  the  board  of  directors  of  a 
quaUlRed  stock  institution  may  choose  to 
authorize  the  issuance  of  NWCs  subject 
to  the  approval  of  the  institution's 
stockholders.  This  final  rule  does  not 
preclude  such  action;  it.  however,  leaves 
to  the  board  of  directors  the 
determination  to  take  such  action. 

If  the  board  of  directors  of  a  qualified 
institution  determines  to  seek 
stockholder  approval  to  authorize  the 
issuance  of  NWCs,  the  Corporation  will 
not  purchase  NWCs  from  the  instituHon 
unhl  such  approval  is  obtained. 

The  revision  of  paragraph  (i)  of  S  572.1 
addresses  the  corporate  authorization  of 
issuance  of  NWCs  by  stock  and  mutual 
institutions,  whether  federally  or  state 
chartered.  In  conformance  with  the 
above-described  amendments  to 
paragraph  (i),  the  Board  has  amended 
Part  572  by  deleting  S  572.10  and 
paragraph  (h)(4)  of  5  572.1  and  by 
revising  paragraph  (a)(2)  of  S  572.1. 

In  a  related  change,  the  Board  has 
amended  paragraph  (b)(7)  of  5  552.4  of 
the  Regulations  for  the  Federal  Savings 
and  Loan  System  ("Federal 
Regulations")  to  remove  the  pre- 
approved  amendment  to  federal  stock 
charters  that,  upon  adoption,  permitted 
board-of-director  authorization  of 
issuance  of  NWCs  without  prior 
stockholder  approval.  This  amendment 
to  the  Federal  Regulations  does  not,  as 
discussed  above,  preclude  approval  of 
such  a  charter  amendment. 

D.  Other  Changes 

The  Board  has  amended  paragraphs 
(c),  (e),  and  (f)  of  S  572.1  of  the  Insurance 
Regulations  to  cure  a  technical 
deficiency  in  the  pnor  rule.  The 
amendment  clanfies  that  all  purchases 
of  .NWCs  by  the  Corporation  from 
qualified  institutions,  whether  or  not 
pursuant  to  a  pnor  commitment  based 
on  the  Corporation's  initial 
determination  of  eligibility  pursuant  to 
§  572.3(i),  are  subiect  to  the  general 
restrictions  and  limitations  of 
paragraphs  (e)  and  (f)  of  §  572.1.  The 
Board  has  amended  paragraph  (g)(ll  of 
§  572.1  to  cure  a  similar  deficiency.  The 
amendment  clanfies  that  the  net  worth 
maintenance  obligation  of  a  holding 
company  or  majority  stockholder  takes 
account  cf  any  commitment  by  the 
Corporation  to  purchase  NWCs  that 
may  be  included  in  a  qualified 
institution  s  regulatory  net  worth. 

The  Board  has  amended  paragraph 
fe)(3)  of  §571.1  to  illustrate  more  clearly 
the  basis  upon  which  the  Corporation 
would  be  likely  to  find  that  a  significant 
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supervisory  problem  existed  that 
justified  the  Corporation's  refusal  to 
purchase  NWCs  from  an  institution.  The 
cnani^e  is  desijyied  to  make  the 
illustrations  given  in  the  paragraph's 
first  sentence  more  clearly  indicative  of 
a  significant  supervisory  problem. 

The  Board  has  amended  paragraph  (a) 
of  §  572.1  to  add  a  new  paragraph  (a)(3) 
that  provides  for  the  prospective  effect 
of  the  amendments  to  Part  572  that  the 
Board  has  adopted  pursuant  to  this  final 
rule.  Purchases  by  the  Corporation  of 
NWCs  consummated  pnor  to  the 
effective  date  of  these  amendments  are 
unaffected  by  the  rule's  changes. 

The  Board  has  amended  paragraphs 
(d),  (e),  (f),  and  (h)  of  §  572.2  of  the 
Insurance  Regulations  to  conform  Part 
572  with  the  changes  in  financial 
reporting  requirements  implemented 
pursuant  to  Board  Resolution  No.  83- 
576,  dated  October  24, 1983.  48  FR  50955 
(1983).  The  change  substitutes  the 
quarterly  Financial  Report  for  the 
Semiannual  Report  as  the  means  of 
identifying  an  institution's  operating 
losses.  The  Board  also  has  amended 
§  572.3  to  add  a  new  paragraph  (n)  that 
indicates  that  institutions  with  fiscal 
years  ending  on  a  date  other  than  the 
close  of  a  calendar  quarter  nevertheless 
will  use  the  Quarterly  Financial  Report 
to  identify  their  operating  losses  for  the 
purposes  of  Part  572. 

The  Board  also  has  amended 
paragraphs  (e)  (1)  and  (3)  of  §  572.2.  as 
amended,  to  take  account  of  the 
continuing  participation  by  some 
qualified  institutions  in  the  net-worth' 
assistance  program  and  the  effect  of 
section  406{f)(51(J)  of  the  NHA.  If  the 
Corporation  has  purchased  N'WCs  from 
a  qualified  institution,  that  purchase  will 
increase  the  institution's  equity  capital 
for  the  purpose  of  determining 
compliance  with  paragraph  (e)(ll  of 
§  572.2.  In  determining  compliance  with 
paragraph  (el(3)  of  §  572.2,  the 
Corporation  will  take  account  of  the 
purchase  of  NWCs  that  a  qualified 
institution  has  requested  as  of  the  end  of 
its  most  recent  applicable  period  but  the 
Corporation  has  not  yet  consummated. 

The  Board  has  amended  paragraphs 
(a)  and  (b)  of  §  572.3  to  remove  the  prior 
reference  to  Forms  1286  and  1287.  These 
forms  will  be  replaced  by  a  single  form. 

The  Board  has  amended  paragraphs 
(a)  and  (e)  of  §  572.5  to  distinguish  more 
Clearly  between  the  Corporation's  initial 
determination  of  eligibility  pursuant  to 
§  572.3(i)  and  its  determination  pursuant 
to  paragraphs  (g)  and  (h)  of  §  572.3. 
.Notwithstanding  the  initial 
determination  provided  by  §  572.3(i),  an 
institution,  pursuant  to  §  572.3(a),  still 
must  file  an  application  form  to  report 
actual  operating  losses  incurred  during 


the  period  in  which  an  initial 
determination  was  made.  The 
Corporation's  determination  following 
receipt  of  the  application  form  would  be 
subiect  to  the  appeal  procedure  of 
§  572.5.  as  would  any  other 
determination  made  pursuant  to 
paragraphs  (g)  and  (h)  of  §  572.3. 

Regulatory  Analysis 

The  elements  of  regulatory  analysis 
for  major  regulations  required  by  Board 
Resolution  No  80-584,  dated  September 
11, 1980,  have  been  incorporated  into  the 
supplementary  information  contained 
herein. 

List  of  Subjects  in  12  CFR  Parts  552  and 
572 

Savings  and  loan  associations. 

The  Board  finds  that  observance  of 
the  notice  and  comment  period  pursuant 
to  5  U.S.C.  .553(b)  and  12  CFR  508.12,  and 
the  delay  of  the  effective  date  pursuant 
to  5  U.S.C.  553(d)  and  12  CFR  .508.14.  is 
unnecessary,  because  it  is  in  the  public 
interest  for  the  Board's  program  of  net- 
worth  assistance,  as  revised  by  these 
amendments  to  that  program,  to  take 
effect  at  the  eeriiest  feasible  time  and 
these  amendments  to  that  program 
promote  a  more  efficient  administration 
of  the  program  and  are  to  the  benefit  of 
participants  in  the  program. 

AccordiiTgly,  the  Board  hereby 
amends  Part  552  of  Subchapter  C,  and 
amends  Part  572  of  Subchapter  D, 
Chapter  V  of  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  552— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

§552.4    [  Amended  1 

1.  Amend  §  552.4  by  removing 
paragraph  (b)(7)  thereof. 

SUBCHAPTER  D-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

2.  Revise  Part  572  as  follows  (the 
entire  part,  including  unchanged 
provisions,  is  reprinted  here  for  the 
benefit  of  the  reader): 

PART  572— NET  WORTH 
CERTIFICATES 

572.1  Purchase  of  net  worth  certificates. 

572.2  Definitions. 

572.3  .ApDiication  for  Corporation  purchases 
of  net  worth  certificates. 

572.4  Delegations. 

572.5  Rignt  to  apoeal. 

572.6  Effect  of  Corporation  purchase  of  net 
worth  certificates. 


Sec. 

572i.7    Dividends. 

57Z8    Branching. 

572.9  Transactions  with  holding  company. 

572.10  Board  statutory  authority. 
Authority:  Sees.  401.  403.  405,  406,  and  407, 

48  Stat.  1255, 1256, 1257, 1259,  and  1260.  as 
amended  (12  U.S.C.  1724, 1725, 1726. 1728, 
1729,  and  1730);  sees.  2  and  5, 48  Stat.  128  and 
132,  as  amended  (12  U.S.C.  1462  and  1464); 
Reorg.  Plan  .\o.  3  of  1947,  3  CFR  1943-1948 
Comp.,  p.  1071. 

§  572.1    Purctwee  of  net  worth  certtflcates. 

(a)  General.  (1)  Title  II  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  (the  "DIA  "),  Pub.  L.  97-320,  96  Stat. 
1493,  (October  15, 1982),  amends  section 
40e(f)  of  the  National  Housing  Act 

( "NHA").  12  U.S.C.  1729(f),  to  authorize 
the  Corporation,  in  its  sole  discrefion 
and  on  such  terms  and  conditions  as  it 
may  prescribe,  to  increase  or  maintain 
the  capital  of  a  qualified  institution  by 
making  periodic  purchases  of  net  worth 
certificates  ("NWCs")  for  such  form  of 
consideration  as  the  Corporation  may 
determine. 

(2)  This  section  explains  the 
Corporation's  program  for  the  purchase 
of  NWCs  from  qualified  institutions 
pursuant  to  the  DIA  authority.  The  other 
sections  of  this  part  specify  the 
procedures  for  a  qualified  institution  to 
request  that  the  Corporation  purchase 
NWCs,  govern  acfion  by  the 
Corporation  on  such  a  request,  define 
pertinent  terms,  and  place  certain 
limitations  on  an  institution  having 
outstanding  NWCs. 

(3)  All  purchases  of  NWCs  by  the 
Corporation,  including  purchases  made 
pursuant  to  commitments  issued  by  the 
Corporation  in  accordance  with 

§  572.3(i)  of  this  part,  that  are  made  after 
September  4, 1984,  shall  be  made  in 
accordance  with  the  terms  and 
conditions  specified  in  this  part. 

(b)  Purchase  of  NWCs.  Except  as 
otherwise  specified  in  paragraph  (c)  of 
this  section,  the  Corporation  will  only 
consider  the  purchase  of  NWCs  from  a 
■qualified  institution",  as  defined  in 

§  572.2  of  this  part,  that  requests  such 
purchase  by  compliance  with  the 
application  procedure  specified  in 
§  572.3  of  this  part  and  only  on  the  basis 
of  that  institutions  operating  losses  for 
the  applicable  period  as  to  which  an 
application  is  timely  filed.  If  the 
Corporation  approves  an  applieation 
under  §  572.3,  it  may  purchase  NWCs 
from  the  qualified  institution  in 
exchange  for  promissory  notes  ("FSLIC 
Notes  ")  in  the  appropriate  amount  as 
determined  by  the  Corporabon.  Both  the 
NWCs  and  the  FSLIC  Notes  will  be  in 
forms  satisfactory  to  the  Corporation, 
and  will  contain  such  terms  and 
conditions  as  the  Corporabon 
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determines  to  be  appropriate  under  the 
particular  circumstances  involved.  The 
Corporation  retains  sole  discretion 
regarding  whether  or  not  to  purchase 
NWCs  from  an  institution,  the  amount  of 
NWCs  which  it  may  purchase,  and  any 
terms  and  conditions  it  may  impose  in 
connection  with  a  purchase  of  .NWCs. 

(c)  Commitment  to  purchase  NWCs. 
(1)  If  the  Corporation  determines  in 
accordance  with  §  572.3(i)  of  this  part 
that  an  institution  is  eligible  to  sell  to 
the  Coporation  .NWCs  allocable  to 
operating  losses  for  the  applicable 
period  during  which  the  institution  files 
an  application  pursuant  to  §  572.3,  the 
Corporation  is  committed  to  purchase, 
subject  to  paragraph  (e)  of  this  section, 
that  amount  of  NWCs  determined  in 
accordance  with  paragraphs  (d)  and  (f) 
of  this  section. 

(2)  This  commitment  exists  so  long  as 
the  institution  remains  a  qualified 
institution  and  its  amount  is  calculated 
and  adjusted  as  appropriate  on  a  month- 
lu-month  basis  during  the  appropriate 
applicable  period.  Actual  purchases  will 
be  made  on  the  basis  of  the  results  of  an 
applicable  period.  The  amounts  of  a 
monthly  commitment  or  monthly 
operating  losses  not  covered  by  a 
rommitment  that  result  from  the 
minimum  purchase  of  rounding 
procedures  shall  be  taken  into  account 
in  subsequent  months  and  appropriate 
adjustments  made. 

(d)  Maximum  amount  of  SWCs — (1) 
Ggvpral.  The  maximum  amount  of 
NWCs  which  the  Corporation  may 
purchase  from  a  qualified  instituti'on  will 
be  based  on  that  institutions  (i) 
operating  losses  for  an  applicable 
period,  as  defined  in  §  572.2.  and  (ii) 
ratio  of  equity  capital  as  of  the  end  of 
the  applicable  period,  as  defined  in 

§  572.2,  to  total  assets.  If  the 
Corporation  determines  to  purchase 
NWCs  from  a  qualified  institution,  it 
shall  purchase  NWCs  equal  to  70^  of 
operating  losses  subject  to  the 
limitations  and  other  provisions  of  this 
part. 

(2)  Limitations,  (i)  The  Corporation 
will  not  purchase  anv  NWC  subsequent 
to  October  15, 1985.  ' 

'ill  The  Corporation  will  not  purchase 
NWCs  in  an  amount  which  causes  an 
institution's  ratio  of  equity  capital  to 
total  assets  to  exceed  3  percent. 

(iii)  The  corporation  will  not  purchase 
NWCs  applicable  to  operating  losses  for 
an  applicable  period  if  the  amount  to  be 
purchased  under  the  calculation  would 
be  less  than  $25,000,  except  that  the 
Corporation  may  purchase  the  $25,000 
minimum  amount  if  the  purchase 
amount  calculated  pursuant  to 
paragraph  (dl(l)  of  this  section  would 
•'ncrease  the  institution  s  .-atio  of  equity 


capital  to  total  assets  from  an  amount 
less  than  0.5  percent  to  an  amount 
greater  than  0.5  percent. 

(iv)  Purchase  will  be  rounded  to  the 
nearest  $25,000,  except  that  (A)  if  the 
rounding  procedure  would  cause  the 
institution's  ratio  of  equity  capital  to 
total  assets  to  be  reduced  from  an 
amount  in  excess  of  0.5  percent  to  less 
than  0.5  percent,  the  amount  purchased 
will  be  rounded  to  the  next  higher 
S25.000  multiple,  or  (B)  if  the  rounding 
procedure  would  cause  the  institutions 
ratio  of  equity  capital  to  total  assets  to 
be  increased  to  an  amount  in  excess  of  3 
percent  the  amount  purchased  will  be 
rounded  to  the  next  lower  $25,000 
multiple. 

(v)  Notwithstanding  paragraph 
(d)|2)(iii)  of  this  section,  if  an  institution 
qualifies  for  capital  assistance  for  two 
consecutive  applicable  periods,  but 
would  be  excluded  from  the 
Corporation's  purchase  of  NWCs 
because  of  the  525,000  minimum 
limitation,  the  Corporation  may 
purchase  NWCs  as  of  the  end  of  that 
second  applicable  period  on  the  basis  of 
the  cumulative  amount  for  the  pertinent 
applicable  periods. 

fe)  Restrictions  on  NWC  purchases. 
Even  if  an  institution  is  a  qualified 
institution,  as  defined  in  §  572.2.  and  has 
operating  losses  for  an  applicable 
period,  the  Corporation  may  exercise  its 
discretion  not  to  purchase  any  .NWCs 
from  that  institution  pursuant  to  the  DIA 
authority  in  the  following  circumstances. 

(1)  Cost.  The  Corporation  may  refuse 
to  purchase  NWCs  if  it  determmes  in  its 
sole  judgment  that  such  purchase  would 
be  costher  to  it  than  alternative 
transactions  available  to  the 
Corporation  or  the  institution. 
Alternative  available  transactions 
would  include  a  liquidation  of  the 
institution  (including  the  paying  of 
insured  accounts),  transactions 
committed  to  the  discretion  of  the 
Corporation  in  accordance  with  sections 
406(f]fil,  (2],  or  (3]  of  the  NHA,  or 
mergers  or  supervisory  conversions 
available  to  'he  institution  which  would 
eliminate  or  significantly  reduce  the 
institution  s  need  for  capital  assistance 
unaer  the  DIA  authority.  In  making  this 
determination  of  relative  cost,  the 
Corporation  will  consider  the  net 
present-value  cost  to  it  of  all  projected 
purchases  of  .NWCs  which  would  be 
made  under  the  criteria  of  this  part  and 
alternative  transactions  or  liquidation. 
The  Corporation  delegates  to  the 
Director  of  the  Federal  Home  Loan  Bank 
Board's  ("Board ')  Office  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation,  or  his  designee,  with  the 
concurrence  of  the  General  counsel,  or 
his  designee,  the  authority  to  determine 


whether  an  alternative  is  less  costly 
than  the  Cmporation's  purchase  of 
NWCs  under  the  DIA  authority. 

'(2)  Pending  insolvency.  (!)  TTie 
Corporation  may  refuse  to  purchase 
NWCs  from  an  institution  if  it 
determines  in  its  sole  judgment  that, 
after  giving  effect  to  the  proposed 
purchase  of  NWCs  by  the  Corporation, 
that  institution  would  be  'insolvent" 
withm  six  months  from  the  proposed 
date  of  purchase.  For  this  purpose, 

insolvent"  means.zero  or  less  equity 
capital.  The  fact  that  the  pending 
"insolvency"  of  an  institution  is 
determined  by  the  FSLIC  does  not  mean 
either  that  the  FSLIC  will  or  will  not 
grant  assistance  to  that  institution  under 
its  traditional  authority.  The  FSUC  will 
exercise  its  discretion  as  to  such 
assistance  in  light  of  the  existing 
circumstances.  Similarly,  the  fact  that  an 
institution  reaches  a  zero  equity-capital 
level  does  not  mandate  that  the  FSLIC 
take  immediate  supervisory  action.  The 
FSLIC  will  evalatue  its  responsibilities 
at  the  time,  particularly  m  light  of  its 
determination  regarding  the  safety  and 
soundness  of  the  institution. 

(ii)  Prior  to  a  determmation  by  the 
Corporation  that  it  will  not  purchase 
NWCs  from  an  institution  on  the  basis 
of  the  institution's  pending  insolvency 
within  six  months,  the  Du-ector  of  the 
Board's  Office  of  Examinations  and 
Supervision  ("OES")  or  his  designee  will 
make  an  initial  determination  of  pending 
insolvency  and  in  doing  so  may  project 
future  results  of  operations  on  the  basis 
of  the  average  of  the  results  of 
operations  from  the  institution  s  most 
recent  three  months  required  to  be 
reported  to  the  Corporation,  or  on  the 
basis  of  other  criteria  deemed 
reasonable  by  the  Corporation,  and  will 
issue  to  the  institution  a  Preliminary 
Notice  of  Pending  Insolvency.  This 
Preliminary  Notice  becomes  a  final 
"determination  of  insolvency  within  six 
months"  by  the  Corporation  unless 
within  15  business  days  after  the  date  of 
the  Preliminary  Notice  the  institution 
shall  submit  to  the  Corporation  three 
copies  of  a  detailed  financial  analysis, 
including  plans  and  projections  for  the 
institution,  which  demonstrates  that  the 
institution  will  not  be  insolvent  within 
six  months.  This  analvsis  shall  be 
submitted  to  OES. 

(3)  Supervisory  problem.  The 
Corporation  may  refuse  to  purchase 
NWCs  from  an  mstitution  which  has 
failed  to  satisfy  the  Lorporation 
concerning  a  significant  supervisory 
problem,  including  the  failure  by  an 
mstitution  to  (i1  comply  with  an 
agreement  with  the  Corporation,  or  a 
written  request  by  its  Supervisory  Agent 
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or  the  Corporation  relating  to  a 
continuing  violation  of  law.  statute,  or 
rule  or  regulation  or  an  unsafe  or 
unsound  practice,  or  (ii)  correct  a  matter 
that  is  the  subject  of  a  cease-and-desist 
order.  The  Corporation  may  consider 
that  a  supervisory  problem  under  a  plan 
acceptable  to  the  Corporation  for  the 
complete  resolution  of  that  supervisory 
problem. 

(4)  Business  plan.  The  Corporation 
may  refuse  to  purchase  NWCs  from  an 
institiition  unless  the  institution  adopts 
a  business  plan  satisfactory  to  the 
Corporation  which  demonstrates  a 
reasonable  probabihty  that  the 
institution  will  be  able  to  redeem  the 
NWCs.  The  business  plan  shall  be 
submitted  as  part  of  the  application  for 
Corporation  purchases  of  NWCs 
required  by  S  572.3,  but  need  not  be 
submitted  until  the  Corporation  has 
issued  a  preliminary  notice  of  intent  to 
purchase  NWCs. 

(f)  Reduction  of  NWC purchases.  The 
maximum  amount  of  NWCs  which  the 
Corporation  may  purchase  from  an 
institution  will  be  reduced  in  the 
following  manner. 

(1)  The  amount  of  an  institution's 
operating  losses  used  to  calculate  the 
maximum  amount  of  NWC  purchases 
will  be  reduced  by  the  amount  of  any 
losses  determined  by  the  Corporation  to 
have  been  occasioned  by 
mismanagement,  by  speculation  in 
futures  or  forward  contracts,  or  by 
management  actions  designed  for  the 
purpose  of  obtaining  assistance. 
Mismanagement  shall  include,  but  not 
be  limited  to,  any  action  which  violates 
a  previous  agreement  with  the 
Corporation  or  a  business  plan 
previously  submitted  to  the  Corporation 
in  connection  with  a  purchase  of  NWCs 
and  any  action  or  inaction  which  the 
Corporation  determines  in  its  sole 
judgment  constitutes  a  violation  of  law 
or  unsafe  or  unsound  practice  or 
practices. 

(2)  The  maximum  amount  of  NWC 
purchases  calculated  on  the  basis  of 
actual  ooerating  losses  will  be  reduced 
by  80  percent  of  the  amount  by  which 
the  institution's  operating  expenses 
exceed  the  amount  that  would  have 
been  the  institution  s  operating 
expenses  if  such  expenses,  expressed  as 
a  percentage  of  total  assets,  equaled  the 
mean  operating  expenses,  similarly 
expressed,  of  its  peer  group  plus  10 
percent  of  that  mean.  This  reduction  will 
not  be  made  by  tiie  FSLIC,  however,  if 
the  institution  demonstrates  that  its 
higher-than-peer-Jiroup  operating 
expenses  are  justified  in  light  of  its 
particular  circumstances. 

(g)  Holding  companies.  (11  The 
Corporation  may  purchase  NWCs  under 


the  criteria  of  this  part  from  a  qualified 
institution  that  is  conti-oUed  by  a  holding 
company  or  majority  stockholder  who 
has  entered  into  an  agreement  with  the 
Corporation  to  maintam  the  net  worth  of 
the  institution  at  a  specified  level.  Under 
these  circumstances  the  holding 
company  or  majority  stockholder  will  be 
required,  as  a  condition  to  the 
Corporation's  purchase,  to  infuse 
sufficient  capital  in  excess  of  the 
Corporation's  NWC  purchase  and 
commitment  to  purchase  so  as  to 
increase  the  institution's  regulatory  net 
worth  to  the  agreed-upon  level. 

(2)  Where  a  "qualified  institution  "  is 
controlled  by  another  savings  and  loan 
or  savings  bank  institution,  the 
Corporation  may  consider  the  purchase 
of  NWCs  on  the  basis  of  the 
consolidated  equity  capital  and 
operating  results  of  the  qualified 
institution  together  with  its  parent  and 
any  other  institutions  controlled  by  the 
parent. 

(h)  Requests  for  Corporation  purchase 
of  NWCs.  (1)  A  qualified  institution  may 
request  that  the  Corporation  purchase 
NWCs  from  it  by  complying  with  the 
application  procedure  specified  in 
§  572.3. 

(2)  A  State-chartered  institution  shall 
file  copies  of  its  application  with  its 
State  supervisory  authority  aS  required 
by  §  572.3  and  request  that  that  State 
supervisor  submit  to  the  Principal 
Supervisory  Agent,  within  15  days  after 
the  application  is  filed  with  the 
Corporation,  a  certification  regarding 
whether  or  not  (i)  the  S^ate  supervisor 
objects  to  the  Corporation  s  purchase  of 
NWCs  from  the  institution,  and  (ii)  the 
institution  is  a  qualified  institution.  If 
the  State  supervisor  formally  objects,  he 
may  furnish  the  Principal  Supervisory 
Agent  a  written  explanation  of  the 
reasons  for  his  objection.  The 
Corporation  will  consider  the  views  of 
the  State  supervisor  submitted  in  a 
timely  manner,  but  will  not  be  bound  by 
those  views. 

^  (3)  All  institutions  requesting  that  the 
Co-poration  purchase  NWCs  must  be 
validly  authonzed  to  issue  those  .NWCs 
to  the  Corporation  in  exchange  for 
FSLIC  Notes.  To  ensure  that  valid 
authorization,  the  forms  required  by 
§  572.3  will  require  an  appropriate 
certification  by  the  board  of  directors  of 
the  institution.  This  certificate  may  be 
filed  by  amendment  after  the 
Corporation  has  issued  a  preliminary 
notice  of  intent  to  vurchase  athe 
institutions  .NWCs. 

(4]  The  burden  of  validly  authorizing 
the  issuance  of  NWCs  to  the 
Corporation  rests  solely  upon  the 
institution  and  its  counsel  Unless 
challenged  or  unless  ihere  is  reason  to 


question  the  validity  of  the  proposed 
issuance  of  NWCs.  the  Corooration  will 
rely  upon  the  requisite  certification  by 
the  institution  s  board  of  directors  in 
this  regard. 

(i)  Corporate  authorization.  A 
qualified  institution,  whether  Federally 
or  State  chartered  and  whether  a  mutual 
or  stock  institution,  is  authorized  to 
issue  NWCs  to  the  Corporation  upon 
appropriate  resolution  of  the 
institution  s  board  of  directors  and 
without  the  prior  approval  of  the 
institution  s  stockholders  or 
withdrawable-account  holders  or 
depositors. 

(j)  Effect  on  regulatory  net  worth.  12 
U.S.C.  406(n(J),  as  adopted  by  the  DIA. 
states  that  "[n]otwithstanaing  any  other 
Federal  or  State  law,  net  worth 
certificates  purchased  by  the 
Corporation  under  this  paragraph  shall 
be  deemed  to  be  net  worth  for  statutory 
and  regulatory  purposes."  Accordingly. 
NWCs  when  purchised  by  the 
Corporation  under  the  DIA  authority 
shall  constitute  an  item  of  tne  issuing 
institution  s  regulatory  net  worth  as 
defined  in  §  561.13  of  this  subchapter.  In 
addition,  NWCs  which  the  Corporation 
is  committed  to  purchase  in  accordance 
with  paragraph  (c)  of  this  section 
constitute  regulatory  net  worth  as 
defined  in  §  561.13.  This  permits  the 
inclusion  of  outstanding  NWCs  and 
those  which  the  Corporation  is 
committed  to  purchase  in  the 
institution  s  calculation  of  Its  reserves 
and  net  worth  for  purposes  of 
paragraphs  fa)  and  (b)  of  §  563.13. 

(k)  State-fund-insured  institutions.  A 
savings  and  loan  association  the 
accounts  of  which  are  insured  or 
guaranteed  under  State  law  rather  than 
by  the^^orporation  may  be  a  "qualified 
institution"  as  that  term  is  defined  in 
§  572.3.  Accordingly,  it  may  reauest  the 
Corporation  to  purchase  NWCs 
pursuant  to  §  572.3  if  arrangements 
satisfactory  to  the  Corporation  are  made 
by  the  State-fund-insured  institution  and 
its  State  insurance  fund  [the  'State 
Fund"j  to  satisfy  the  following 
conditions: 

(1)  The  State  Fund  agrees  to 
indemnify  the  Corporation  for  any 
losses  the  Corporation  may  incur  as  a 
result  of  purchasing  .NWCs  f-om  a  State- 
fund-insured  institution,  including  any 
cash  outlays  for  interest  or  principal  on 
a  FSLIC  .Note  as  they  are  made,  and  any 
lost  opportunity  costs.  Such  agreement 
must  include  a  commitment  by  the  State 
Fund  to  use  its  assessment  authority 
over  all  institutions  the  accounts  of 
which  are  insured  or  guaranteed  by  it 
for  the  purpose  of  funcing  this 
indemnification  obligation. 
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(2)  The  State  Fund  (i)  agrees  to  furnish 
collateral  satisfactory  to  the  Corporation 
to  guarantee  fulfillment  of  the 
indemnification  obligation,  (ii)  obtains 
the  separate  agreement  of  each  insured 
institution  the  accounts  of  which  are 
insured  by  the  State  Fund  to  indemnify 
the  Corporation  in  the  event  the  State" 
Fund  does  not  fulfill  the  indemnification 
obligation,  or  (in)  obtains  a  guarantee  of 
the  indemnification  obligation  by  a 
person  satisfactory  to  the  Corporation. 

(3)  The  State  Fund  agrees  that,  during 
any  period  when  a  qualified  institution 
the  accounts  of  which  it  insures  has 
outstanding  NWCs  purchased  by  the 
Corporation  pursuant  to  this  DIA 
authority,  it  will  establish  and  n-.aintain 
a  level  of  as.sessment  on  all  of  its 
members  which  results  in  costs  to  its 
members  which  are  at  least  equivalent 
to  the  premium  assessment  paid  to  the 
Corporation  by  the  Corporation's 
insured  institutions  during  such  period. 

(4)  The  State  Fund  agrees  not  to 
impose  requirements  on  State-fund- 
insured  institutions  with  outstanding 
NWCs  wnich  are  inconsistent  with  the 
terms  and  conditions  established  by  the 
Corporation  in  connection  wit  i  its  ' 
purchase  of  NWCs  from  a  Sta'e-fund- 
Insured  institution. 

(5)  The  State  Fund  agrees  tc  provide 
to  the  Corporation,  upon  its  rf  quest,  full 
and  complete  information  reg  irding  a 
Stato-fund-insured  institution's 
management,  financial  condiMon  and 
results  of  operations,  business 
operations,  and  compliance  with  laws 
and  regulations,  to  the  extent  such 
information  is  available  to  the  State 
Fund. 

(6)  The  State-fund-insured  institution 
agrees  that,  during  any  period  when  it 
has  outstanding  .NWCs  purchased  by 
the  Corporation,  it  will  be  governed  by 
all  ruies  and  regulations  of  the  Board  or 
other  Federal  regulatory  authority, 
including  examination  authority  and 
reporting  requirements,  which  are 
applicable  to  insured  institutions.  . 

§572.2    Deftnttions. 

This  section  defines  the  following 
terms  for  the  purposes  of  this  part: 

fal  "Appiicabie  period"'  means  a 
semiannual  fiscal-year  period  of  a 
qui.-lified  institution  ended  subsequent 
to  September  30, 1982,  and  prior  to 
October  1,1985. 

(b)  "Net  worth  certificate"  or  "NWC" 
means  a  certificate  in  the  form 
acceptable  to  the  Corporation  issued  by 
a  qualified  institution  to  the  Corporation 
in  accordance  with  the  pro\  isions  of  this 
part,  except  that  with  regard  to  a 
Federal  savings  bank  the  di'posils  of 
which  are  insured  by  the  Ft  deral 
Deposit  Insurance  Corpora'ion  ["FDICJ, 


NWC  means  a  certificate  issued  by  that 
institution  to  the  FDIC  in  accordance 
with  regulations,  policies,  or  procedures 
of  that  agency  pursuant  to  the  authority 
granted  by  Title  II  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982.  Pub.  L.  97-320,  96  Stat.  1469.  Any 
NWC  issued  by  an  FDIC-insured 
institution  in  accordance  with  those 
FDIC  procedures  shall  be  deemed  to  be 
issued  in  accordance  with  the  provisions 
of  this  part,  un'.ess  otherwise  stated  by 
the  Corporation  in  written  form  to  the 
institution. 

(c)  "Equity  capital"  of  an  institution 
means  regulatory  net  worth  as  defined 
in  §  561.13  of  this  Subchapter,  including 
any  amount  of  appraised  equity  capital, 
as  defined  in  §  563.13(c)  of  this" 
subchapter,  which  the  institution  would 
be  permitted  to  include  in  its  regulatory' 
net  worth,  plus  savings  accounts 
pledged  pursuant  to  an  agreement 
acceptable  to  the  Corporation. 

(d)  'Operating  losses"  of  an 
institution  means  the  total  amount  of  the 
institution's  operating  income  less  the 
total  amount  of  all  of  its  operating 
expenses  and  interest  (dividend) 
charges  as  reported  to  the  Corporation 
in  accordance  with  the  "Instructions  For 
the  Quarterly  Financial  Report  of  the 
Industry  Condition  Report  System"; 
provided,  that  such  operating  losses 
shall  be  reduced,  for  institutions  that 
have  outstanding  NWCS,  by  expenses 
otherwise  included  in  operating 
expenses  which  are  attributable  to  the 
payment  of,  or  provisions  for.  State  or 
local  taxes  which  are  determined  on  the 
basis  of  the  amount  of  deposits  held  by 
the  institution  or  the  interest  paid  on 
such  deposits. 

(e)  "Qualified  institution"  means  an 
'insured  institution"  as  that  term  is 

defined  in  §  561.1  of  this  subchapter  or  a 
State-fund-insured  institution  which 
institution  and  its  State  Fund  have 
entered  into  agreements  satisfactorj'  to 
the  Corporation  regarding 
indemnification  of  the  Corporation, 
equivalent  level  of  assessments,  and 
equivalent  regulatory  standards,  which 
institution  as  of  the  end  of  it  most  recent 
applicable  period: 

(1)  Has  equity  capital  of  3  percent  or 
less  of  its  total  assets  before  giving 
effect  to  any  purchase  of  NWCs  not 
consummated  by  the  Corporation: 

(2)  Has  incurred  operating  losses  for 
its  most  recent  applicable  period,  net  of 
losses  which  are  the  result  of 
speculation  in  futures  or  forward 
contracts,  management  action  designed 
solely  for  the  purpose  of  qualifying  for 
Corporation  purchase  of  net  worth 
certificates,  or  excessive  operating 
expenses; 


(3)  Will  have  equity  capital  of  at  least 
0.5  percent  of  its  total  assets,  after  giving 
effect  to  the  Corporation's  purchase  of 
N'WCs  that  has  been  requested  but  not 
consummated  and  that  is  based  on 
operating  losses  for  the  applicable 
period; 

(4)  Has  investments  in  residential 
mortgage  loans  or  securities  backed  by 
such  mortgage  loans  aggregating  not  less 
than  20  percent  of  its  total  outstanding 
loans;  and 

(5)  Agrees  to  comply  with  all  the 
terms  and  conditions  established  by  the 
Coporation  in  connection  with  its 
purchase  of  N^Cs. 

(f)  'Quarterly  Financial  Report" 
means  Federal  Home  Loan  Bank  Board 
Form  1313  effective  as  of  January,  1984. 
as  it  may  be  amended. 

(g)  "State-fund-insured  institution'- 
means  an  institution  substantially 
equivalent  to  an  "insured  institution"  as 
that  term  is  defined  in  S  561.1  except 
that  its  accounts  are  insured  or 
guaranteed  under  State  law  rather  than 
by  the  Corporation.  The  State  insurance 
or  guarantee  shall  be  termed  the  State 
Fund. 

(h)  'Total  assets"  of  an  institution 
means  the  total  amount  of  assets  net  of 
contra-asset  accounts  reported  by  the 
institution  to  the  Corporation  in 
accordance  with  the  "Instructions  For 
The  Quarterly  Financial  Report  of  the 
Industry  Condition  Report  System". 

§  572.3    Application  for  Corporation 
purchaaM  of  nat  worth  cwUflcatea. 

(a)  A  qualified  institution  may  request 
that  the  Corporation  purchase  NWCs 
issued  by  the  institution  by  filing  an 
application  with  the  Corporation.  The 
form  and  content  of  the  application  shall 
be  as  prescribed  by  the  Corporation. 

(b)  The  qualified  institution  shall  file 
two  copies  of  the  application  with  its 
principal  Supervisory  Agent  and  one 
copy  with  the  Office  of  Examinations 
and  Supervision  ("OES  ").  Federal  Home 
Loan  Bank  Board,  Washington,  D.C.  The 
application  shall  be  deemed  to  be  filed 
on  the  date  received  by  the  Principal 
Supervisory  Agent,  provided  that  the 
copy  required  to  be  filed  with  OES  has 
been  sent  or  given  by  that  date.  In 
addition,  a  State-chartered  institution 
shall  file  three  copies  of  its  application 
with  its  State  supervisory  authority  and 
request  that  State  supervisor  to  submit 
to  the  Corporation,  within  15  business 
days  after  the  application  is  filed  with 
the  Corporation,  a  certification 
regarding  whether  or  not  (1)  the  State 
supervisor  objects  to  the  Corporation's 
purchase  of  NWCs  in  accordance  with 
the  provisions  of  this  part,  and  (2)  the 
application  is  a  qualified  institution.  The 
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certification  by  the  State  supervisor  is  to 
assist  the  Corporation  in  its 
determination  and  is  not  binding  on  the 
Corporation. 

(c)  An  application  must  request  that 
the  Corporation  purchase  NWCs  from  a 
qualified  institution  on  the  basis  of  that 
institution's  operating  losses  for  an 
applicable  period,  and  shall  be  filed  no 
later  than  the  later  of  March  1. 1983,  or 
30  days  after  the  close  of  that  applicable 
period. 

(d)  In  addition  to  requesting  that  the 
Corporation  purchase  NWCs  from  the 
institution  based  on  operating  losses  for 
the  applicable  period  immediately 
precedirig  the  filing  of  the  application, 
the  application  shall  be  deemed  to 
request,  unless  otherwise  specified,  that 
the  Corporation  purchase  NWCs  from 
the  institution  on  the  basis  of  its 
operating  losses  for  the  current 
applicable  period. 

(e)  A  qualified  institution  may  request 
that  the  Corporation  purchase  NWCs  in 
an  amount  less  than  the  Corporation 
would  be  willing  to  purchase. 

(0  if  an  application  is  acceptable  to 
the  Corporation  with  regard  to  the 
applicable  period  immediately  preceding 
the  date  of  its  filing,  then  the 
Corporation  will  issue  to  the  applicant  a 
preliminary  notice  of  an  intent  to 
purchase  a  specified  amount  of  NWCs. 
Within  45  days  after  the  date  of  this 
preliminary  notice,  the  institution  shall 
amend  its  application  to  submit  any 
items  not  previously  included,  e.^..  the 
certification  by  the  board  of  directors 
regarding  authority  to  issue  NWCs,  or  a 
business  plan,  and  shall  submit 
executed  copies  of  the  NWC  governing 
documents. 

(g)  The  corporation  will  notify  the 
applicant  regarding  any  change  in  the 
corporation  s  preliminary  decision,  set 
forth  in  the  preliminary  notice,  as  a 
result  of  the  additional  information 
submitted  by  the  applicant  to  complete 
its  application. 

(h)  If  the  Corporation  finds 
unacceptable  an  apphcation  pertaining 
to  the  applicable  period  immediately 
preceding  the  date  of  its  filing,  the 
corporation  will  issue  to  the  applicant  a 
notice  of  determination  not  to  purchase 
NWCs. 

(i)  In  addition  to  determining  whether 
to  purchase  NWCs  based  on  the 
applicable  period  immediately  preceding 
the  filing  of  an  application,  the 
Corporation,  unless  requested  not  to  do 
so,  will  make  an  initial  determination 
regarding  the  applicant's  eligibility  to 
sell  NWCs  to  the  Corporation  based  on 
operating  losses  for  the  current 
applicable  period  [i.e.,  the  period  during 
which  the  application  is  filed),  and  will 
notify  the  applicant  regarding  this 


determination.  If  an  initial 
determination  of  eligibility  regarding 
such  current  period  is  made  by  the 
Corporation,  the  Corporation  will  be 
committed  to  purchase  NWCs  allocable 
to  such  current  applicable  period  as 
provided  in  §  572.1(c)  of  this  part. 

(j)  The  Corporation  retains  the  right  to 
waive,  upon  a  showing  of  good  cause, 
any  of  the  requirements  of  this  part 
regarding  this  timeliness  of  submissions. 

(k)  Each  application  filed  by  an 
institution  under  this  part  constitutes  an 
offer  for  the  sale  of  NWCs  to  be  issued 
by  the  applicant  to  the  Corporation. 
Each  application  will  be  separately 
considered. 

(1)  Purchase  by  the  Corporation  of 
NWCs  from  an  institution  as  a  result  of 
operating  losses  during  one  applicable 
period  does  not  create  any  right  or 
entitlement  in  the  institution  to  require 
the  Corporation  to  purchase  NWCs  on 
the  basis  of  operating  losses  for  a 
different  applicable  period. 

(m)  Except  as  otherwise  specified  in 
§  572.1(c)  of  this  part,  a  qualified 
institution  that  applies  for  Corporation 
purchase  of  NWCs  does  not  become 
entitled  to  require  any  such  purchase. 

(n)  Each  applicant  which  has  a  fiscal 
year  that  closes  on  a  date  other  than  the 
close  of  a  calendar  quarter  shall  submit 
with  its  application  completed  Sections 
A  through  E  of  the  Quarteriy  Financial 
Report  for  each  of  the  three-month 
periods  included  within  the  applicable 
period  that  the  application  covers. 

§  572.4    Delegations. 

The  Corporation  delegates  all  of  its 
authority  regarding  its  actions  under  this 
part,  not  specifically  delegated  to 
another  member  of  its  staff  in  §  572.1  of 
this  part,  to  the  Director  of  the  Office  of 
Examinations  and  Supervision  ("OES  ") 
of  the  Federal  Home  Loan  Bank  Board 
(the  "Board"),  or  his  designee,  who  may 
include  the  Principal  Supervisor^'  Agent; 
except  that  no  alteration  may  be  made 
in  the  standard  form  of  NWC  or 
promissory  note  of  the  Corporation 
prescribed  by  the  Board's  General 
Counsel  without  the  concurrence  of  the 
Board's  Lreneralv^ounsel  or  his 
designee. 

§572.5    Right  to  appeal. 

(a)  Within  15  business  days  after  the 
date  of  a  final  notice  issued  pursuant  to 
delegated  authority  announcing  the 
Corporation  s  intent  regarding  the 
purchase  of  NWCs  from  an  institution, 
that  institution  may  petition  the  Board 
for  its  consideration  of  the  NWC 
purchase  request.  The  petition  must 
explain  in  detail  the  reason(s)  for  the 
institution's  belief  that  the  decision 


made  pursuant  to  delegated  authority 
was  inappropriate. 

(b)  Upon  the  filing  of  an  appeal 
petition,  as  provided  for  in  paragraph  (a) 
of  this  section,  regarding  an  action  taken 
pursuant  to  delegated  authority,  the 
Director  of  OES  shall  either  overrule  the 
action  and  accede  to  the  acfion 
requested  by  the  appeal,  or  submit  the 
matter  to  the  Board  for  its  consideration 
of  the  request  on  the  basis  of  the 
petition,  the  application  and  related 
documents,  including,  if  applicable,  the 
institution's  detailed  financial  analysis 
submitted  in  response  to  a  Preliminary 
Notice  of  Pending  Insolvency  as 
described  in  §  572.1  of  this  part,  and  any 
other  information  which  OES  or  the 
Board's  Office  of  General  Counsel 
deems  appropriate  to  submit.  The  Board 
will  not  entertain  any  oral  arguments  on 
behalf  of  the  institution. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  an 
institution  shall  not  petition  the  Board 
and  the  Board  will  not  consider  any 
appeal  of  a  denial  to  purchase  NWCs  on 
the  basis  of  a  final  determination  of 
pending  insolvency  if  the  insfitufion  has 
failed  to  submit  the  requisite  financial 
analysis  in  response  to  a  Preliminary 
Notice  of  Pending  Insolvency. 

(d)  No  person  other  than  an  applicant 
under  §  572.3  of  this  part  has  a  right  to 
request  Board  consideration  of 
Corporation  action  under  this  part 
affecting  that  applicant,  or  otherwise  to 
protest  that  Corporation  action.  In 
particular,  no  person  other  than  the 
applicant  shall  have  any  right  to  protest 
a  decision  by  the  Corporation-  (a)  To 
purchase  or  decline  to  purchase  NWCs, 
or  (b)  regarding  the  comparative  cost  of 
a  purchase  of  NWCs  as  opposed  to 
alternative  remedies. 

(e)  There  is  no  right  to  appeal  an 
initial  determination  by  the  Corporation 
pursuant  to  §  572.3[i)  of  this  part  that  an 
applicant  is  not  eligible  to  sell  NWCs 
based  on  operating  losses  for  the 
applicable  period  during  which  the 
application  is  filed. 

§  572.6    Effect  of  Corporation  purchase  of 
net  worth  certificates. 

Unless  expressly  provided  for  by 
contract,  the  purchase  by  the 
Corporation  of  NWCs  from  an 
institution  under  the  provisions  of  this 
part: 

(a)  imposes  no  obligation  whatsoever 
on  the  Corporation  to  provide  any  other 
form  of  financial  assistance  to  the 
issuing  institution: 

(b)  does  not  release,  alter,  amend,  or 
otherwise  affect  any  outstanding 
agreement  between  the  issuing 
institution  and  the  Corporation; 
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(c)  does  not  limit,  restrict,  alter, 
restrain,  or  otherwise  affect  the 
supervisory  and  regvlalory  powers, 
duties,  and  responsibilities  of  the 
Corporation;  and 

(d)  does  not  waive  or  grant  a 
forbearance  from  the  enforcement  of 
any  provision  of  law  or  regulation. 

§  572.7    Dividends. 

During  any  period  in  which  an 
institution  vvhich  is  organized  in  stock 
form  has  outstanding  NWCs  issued  in 
accordance  with  the  provisions  of  this 
part,  such  institution  shall  not  pay 
dividends  to  its  stockholders. 
§  572.8    Branching. 

(a)  No  institution  which  has 
outstanding  NWCs  issued  in  accordance 
with  the  provisions  of  this  part  shall 
establish  a  new  branch  office  or, 
without  the  prior  written  approval  of  the 
Director  of  the  Board's  Office  of 
Examinations  and  Supervision  or  his 
designee,  who  may  include  the  Principal 
Supervisory  Agent,  relocate  an  existing 
branch  office. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Corporation  may  in  its 
discretion  grant  prior  written  approval 
for  the  opening  of  new  offices  by  an 
institution  which  has  NWCs  outstanding 
if  the  existence  of  those  outstanding 
NWCs  results  from  a  business 
combination  whereby  the  institution 
acquired  another  institution  that  had 
NWCs  outstanding. 

§  572.9    Transactions  with  holding 
company. 

No  institution  which  has  outstanding 
NWCs  issued  in  accordance  with  the 
provisions  of  this  part  shall  enter  into  a 
new  contract  or  modify  an  existing 
contract  with  its  parent  holding 
company  or  an  affiUate  thereof,  without 
the  prior  written  approval  of  the 
Director  of  the  Board's  Office  of 
Examinations  and  Supervision  or  his 
designee,  who  may  include  the  Principal 
Supervisory  Agent. 

§  572. 1 0    Board  statutory  authority. 

(a)  Notwithstanding  the  other 
provisions  of  this  part,  the  Board  retains 
the  right  to  authorize  the  Corporation  to 
purchase  NWCs  from  an  institution  in 
accordance  with  the  authority  granted 
by  Title  II  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982,  Pub. 
L.  97-320,  96  Stat.  1469.  A  purchase 
effected  pursuant  to  this  section  shall  be 
subject  only  to  such  terms  and 
Conditions  as  are  specified  by  the  Board. 

(b)  The  delegation  of  authority  set  out 
in  §  572.4  of  this  part  is  not  applicable  to 
a  purchase  of  NWCs  effected  in 
accordance  with  this  section. 


By  the  Federal  Home  Loan  Bank  Board. 
J.  J.  Fmn, 
Secretary. 

(FR  Doc  8*-23356  Filed  8-31-84  845  iml 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airapace  Docket  No.  84-ASO-13] 

Designation  of  Transition  Area, 
Monroe,  Georgia 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  designates 
the  Monroe,  Georgia,  transition  area  to 
accommodate  Instrument  Flight  Rule 
(IFR)  operation  at  the  Monroe  Municipal 
Airport.  This  action  will  lower  the  base 
of  controlled  airspace  from  1,200  to  700 
feet  above  the  surface  in  the  vicinity  of 
the  airport.  An  instrument  approach 
procedure,  based  on  the  Monroe  Non- 
directional  Radio  Beacon  (NDB),  has 
been  developed  to  serve  the  airport  and 
the  controlled  airspace  is  required  for 
protection  of  IFR  aeronautical 
operations. 

EFFECTIVE  DATE:  0901  G.m.t.,  October  25, 
1934. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  T.  Niklasson.  Airspace 
Specialist,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPI^MENTARY  INFORMATION: 

History 

On  Wednesday,  June  27,  1984,  the 
FAA  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  designating  the  Monroe, 
Georgia,  transition  area.  This  action  will 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Monroe  Municipal 
Airport  (49  FR  26253).  The  operating 
status  of  the  airport  is  changed  to  IFR. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
All  comments  received  were  favorable. 
This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 


Regulations  was  republished  in  FAA 
Order  7400.6  dated  January  3, 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Monroe,  Georgia,  transition  area  to 
accommodate  IFR  aeronautical 
operations  in  the  vicinity  of  Monroe 
Municipal  Airport. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airspace,  Transition 
area. 

PART  71— {AMENDED] 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Monroe,  Georgia, 
transition  area  is  designated  under 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
(as  amended),  effective  0901  G.m.t., 
October  25, 1984,  as  follows: 

Monroe,  GA     [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Monroe  Municipal  Airport  (Lat. 
33*46'57".\..  Long.  83*4r31'W.);  within  3 
miles  each  side  of  the  212*  bearing  from  the 
Monroe  RBN  [Lat.  33°4415"N..  Long. 
83'4337"W.)  extending  from  the  6.5-mile 
radiu»  area  to  8.5  miles  southwest  of  the 
RBN;  exciuding  that  portion  which  coincide* 
with  the  Covington  transition  area. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  49 
U.S.C,  106(g)  (Revised.  Pub.  L  97-449,  January 
12, 1983)) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amemdments  are  necessan.'  to 
keep  them  operationally  current.  It.  therefore, 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26.  1979); 
and  (3)  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  naviagtion.  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  cnteria  of  the 
Regulatory  Flexibility  Act. 

Issued  in  E^st  Point.  Georgia,  on  August  10, 
1984. 

George  R.  LaCaille. 

Acting  Director,  Southern  Region. 

IFR  Doc  84-23281  Filed  8-31-84;  8:45  anl 
BILUNQ  COOC  4t10-1>-M 
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14  CFfl  Part  71 

(Ainpac*  Docket  No.  84-ACE-09] 

Designation  of  Transition  Area; 
Eureka.  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  designate  a  700-foot 
transition  area  at  Eureka,  Kansas,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Eureka  Municipal 
Airport,  Eureka,  Kansas,  utilizing  the 
Emporia,  Kansas  VORTAC  as  a 
navigational  aid.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR).  This  action 
will  change  the  airport  status  from  VFR 
to  IFR  . 

EFFECTIVE  DATE:  October  25, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dale  L.  Gamine,  Airspace  Specialist. 
Operations,  Procedures  and  Airspace 
Branch.  FAA.  Central  Region.  601  East 
12th  Street.  Kansas  City.  Missouri  64106, 
Telephone  (816)  374-^3408. 
SUPPLEMENTARY  INFORMATION:  To 
enhance  airport  usage,  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Eureka,  Kansas,  Municipal 
Airport  utilizing  the  Emporia,  Kansas, 
VORTAC  as  a  navigational  aid.  The 
establishment  of  an  instrument 
approach  procedure  based  on  this 
approach  aid  entails  designation  of  a 
transition  area  at  Eureka,  Kansas,  at  or 
above  700  feet  above  the  ground  within 
which  aircraft  are  provided  air  traffic 
control  service.  Transition  areas  are 
designed  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  terminal  and 
enroute  environment.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR. 

Discussion  of  Comments 

On  Pages  26601  and  26602  of  the 
Federal  Register  dated  June  28, 1984,  the 
Federal  Aviation  Administration 
published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
§  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  designate 
a  transition  area  at  Eureka,  Kansas. 


Interested  Persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Transition  areas.  Aviation 
safety. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0901 
G.m.t.  October  25, 1984,  by  designating 
the  following  transition  area: 

Eureka.  Kansas 

That  airspace  extending  upwards  from  TOC 
above  the  surface  within  a  five-mile  radius  of 
the  Eureka  Municipal  Airport  (latitude 
37°5102"  N,  longitude  96"17'33"  W)  and 
within  1.5  miles  each  side  of  the  Emporia. 
Kansas  VORTAC.  195"  radial  extending  from 
the  five-mile  radius  area  to  6  miles  north/ 
northeast  of  the  airport. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  195a  (49  U.S.C.  1348[a)  and  1354(a));  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  (anuary 
12, 1983):  and  Sec.  11.69  of  the  Federal 
Aviation  Regulations  (14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  vriti  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Kansas  City,  Missouri,  on  August 
21.  1984. 

John  E.  Shaw, 

Acting  Director,  Central  Region. 

|FR  Dot  M-ZMBi  FUed  »-31-g4:  »4S  aail 
BILUNQ  COOE  4«tO-19-M 


14  CFR  Part  71 

[Alrspac*  Docket  No.  83-AWP-15) 

Alteration  of  VOR  Federal  Airways 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  rule  raises  the  upper 
lintits  of  two  VOR  Federal  Airways  in 
the  States  of  Arizona  and  California  so 
that  air  traffic  controllers  and  pilots  may 
more  effectively  utilize  the  airspace 
along  these  routes. 


effective  date:  0901  Cm.t.,  October  25. 
1984. 

FOR  further  information  CONTACT: 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (AAT-230). 
Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C,  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  18, 1984,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  raise  the 
upper  limits  to  18,000  feet  MSL  along 
certain  segments  of  VOR  Federal 
Airways  V-135  and  V-137  (49  FR  24896). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  Rule 

Tliis  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  raises  the 
upper  limits  of  VOR  Federal  Airways: 
(1)  V-135  from  9,000  feet  MSL  to  18,000 
feet  MSL  between  Bard,  AZ,  and  Parker, 
CA:  (2)  V-137  from  10,000  feet  MSL  to 
18,000  feet  MSL  between  Parker.  CA. 
and  Needles.  CA:  and  (3)  V-137  from 
7,000  feet  MSL  to  18,000  feet  MSL 
between  Imperial,  CA,  and  a  point  13 
nautical  miles  southeast  of  Thermal.  CA. 
By  raising  the  ceilings,  a  significant 
operational  advantage  is  gained.  The 
advantages  are:  (1)  Aircraft  would  not 
have  to  be  routed  fuel-depleting 
distances  away  from  their  planned 
routes  in  order  to  remain  within 
controlled  airspace;  and  (2)  turbine 
powered  aircraft  would  not  be  kept  at 
the  lower  and  fuel-inefficient  altitudes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

VOR  Federal  Airways,  Aviation 
safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows; 
V-135    (Amended! 

By  nemovinjj  the  words  "tG  Tonopdh. 
excluding  the  airspace  above  9,000  feet  MSL 
between  Bard  and  Parker,  and  the  airspace 
above  10.000  feet  MSL  between  Parker  and 
Needles."  and  substituUng  the  words    to 
Tonopah." 

V-137    I  Amended  I 

By  removing  the  words  "Salinas.  CA, 
excluding  the  airspace  above  7.000  feet  MSL 
between  Imperial  and  the  intersection  of  the 
Thermal  122'  and  the  Julian,  CA,  055' 
radials.    and  substitutins  the  wortls  'Salinas 
CA. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  use.  1348(a)  and  1354(al):  (49 
U  S.C.  106(8)  (Revised.  Pub  L.  97-^i48.  (anuary 
12  19831);  and  14  CT"R  11.69) 

Issued  in  Washington,  DC.  on  August  21 
1984. 

lohn  W.  Baier. 

Acting  Manager.  Airspace— Rules  and 
Aeronautical  Information  Division. 


S4tll 


[KR  D<)c  (H-232K-  Filed  8-01- 
BUJJNG  CODE  4t10-1»-M 


.  S.4S  ami 


14  CFR  Part  75 

(Airspace  Docket  No.  S4-AWP-5] 

Realignment  of  Jet  Route  J-65,  CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  rule  realigns  a  segment 
of  a  let  Route  in  the  State  of  California 
to  facilitate  a  more  efficient  utilization 
of  the  airspace  and  conserve  aviation 
fuel. 

EFFECTIVE  DATE:  0901  Crm.t..  Qctober  25. 

1384 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (AAT-230), 
Airspace— Rules  and  Aeronautical 
Information  Division,  .'^ir  Traffic 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,.  Washington,  D.C.  20591: 
telephone:  (202)  426-6783 


SUPPLEMENTARY  INFORMATION: 
History 

Chi  June  28, 1984,  the  FAA  proposed  to 
amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  realign 
jet  Route  }-65  (49  FR  28602).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  moves  a 
segment  of  jet  Route  J-65  eastward 
approximately  8  miles  to  (1)  maVe  that 
route  segment  a  more  direct  path 
between  those  two  locations  and 
thereby  contribute  to  aviation  fuel 
conservation:  (2)  reduce  controller 
workload  by  removing  the  need  for  air 
traffic  controllers  to  utilize  radar 
vectoring  and  route  monitoring 
procedures  along  the  proposed  route 
segment  alignment:  and  (3)  provide  more 
airspace  for  high  performance  aircraft 
departing  northbound  from  Burbank, 
CA,  and  Los  Angeles.  CA 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarv'  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule'  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  2b,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  ^all  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

(et  routes.  Aviation  safety. 

PART  75— [AMENDED] 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  75.100  of  Part  75  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  75)  is  amended,  as  follows: 

1-65    |.\mended| 

By  removing  the  words  "INT  Palmdale  291' 
and  Bakersfield,  CA,  149"  rauials;"  and 


substituting  the  words  "INT  Palmdale  310' 

and  Bakersfield,  CA.  140*  radials;" 

(Sees.  307(a)  and  313(a).  Federal  Aviabon  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
use  108(g)  (Revised,  Pub  L  97-449,  January 
12, 1983)):  and  14  CFR  ll.e») 

Issued  m  Washington,  DC,  on'August  21, 
1994 

Joho  W  Baier. 

.■\cting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 

FB  UfX.  84-2327»Pll«i8-Jl-»»  8««ai| 
BILUMG  COOe  4t10-1>-M 


14  CFR  Part  125 

(Docket  No.  23381;  Amdt  12&-5] 

Delay  of  Part  125  AppttcaUlty  to  Part 
129  Operators 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  to  the 
Federal  Aviation  Regulations  extends 
the  date  from  September  1, 1984,  to 
February  28,  1986,  for  foreign  air  carriers 
holding  Part  129  operations 
specifications  to  comply  with  Part  125  of 
the  Federal  Aviabon  Regulations.  Since 
the  FAA  has  an  active  rulemaking 
project  which  includes  a  study  of 
changes  to  Part  129,  this  acbon  is 
necessarv'  to  avoid  requiring  foreign  air 
carriers  to  comply  with  rules  which  may 
be  revised  by  the  FAA  in  the  near 
future. 

DATES:  Effective  Date  of  this 
amendment  is  August  31,  1984. 
Comments  must  be  received  on  or  before 
October  1,  1984. 

ADDRESSES:  Send  comments  on  the  rule 
in  duplicate  to:  Federal  Aviation 
.Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 
Docket  No.  23881,  800  Independence 
Avenue.  SW.,  Washington.  DC.  20591; 
or  deliver  comments  in  duplicate  to; 
F.AA  Rules  Docket.  Room  916,  800 
Independence  Avenue.  SW,, 
Washington.  D.C.  20591.  Comments  may 
be  examined  in  the  Rules  Docket, 
weekdays  except  Federal  holidays, 
between  8:30  a.m.  and  5  p,m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Myres,  Project  Development 
Branch,  {AFO-850),  General  Aviation 
and  Commercial  Division,  Office  of 
Flight  Operations.  Fede.al  Aviation 
.Administration  800  Independence 
Avenue,  SW.,  Washington,  DC.  20591, 
telephone:  (202)  426-8150. 
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SUPPLEMENTARY  INFORMATION: 

Background 

Part  125  includes,  in  the  applicability 
under  S  125.1(e),  a  deferred  compliance 
date  of  September  1, 1984,  for  foreign  air 
carriers  holding  operations 
specifications  issued  under  Part  129.  As 
stated  in  the  preamble  to  the  adoption  of 
Part  125  (45  FR  67214;  October  9. 1980). 
this  deferred  compliance  date  was 
included  because  the  agency  was 
considering  a  regulatory  project  to 
revise  Part  129,  and  it  would  not  have 
been  appropriate  to  subject  foreign  air 
carrriers  to  Part  125  requirements  until 
the  agency  could  determine  the  proper 
action  on  Part  129.  Various  revisions  to 
Part  129  are  now  under  active 
consideration.  A  rulemaking  project  is 
underway  at  this  time,  but  the  FAA 
foresees  that  this  project  and  any 
subsequent  rule  changes  will  not  be 
completed  until  after  the  compliance 
date  of  September  1, 1984. 

The  FAA  is  also  taking  into 
consideration  that  proposal  of  revisions 
to  Part  129  will  entail  a  120-day 
comment  period  to  afford  all  affected 
persons  an  opportunity  to  express  their 
views.  With  this  in  mind,  the  agency  has 
decided  to  extend  the  comphance  date 
to  February  28, 1986. 

Since  the  deferred  compliance  date  of 
September  1, 1984,  in  §  125.1(e)  applies 
only  to  foreign  air  carriers  holding 
operations  specifications  issued  under 
Part  129,  the  extension  of  that  date 
apphes  only  to  those  operators.  Other 
foreign  citizen  operators  of  U.S.- 
registered  airplanes  covered  by  Part  125 
remain  subject  to  that  part. 

Need  for  Immediate  Adoption 

The  FAA  is  currently  considering  a 
rulemaking  project  to  revise  Parts  129 
and  125  with  regard  to  foreign  air 
carriers.  The  present  data  for  these 
carriers  to  comply  with  Part  125  for 
operation  of  U.S.-registered  airplanes 
will  be  reached  before  that  rulemaking 
project  is  completed.  The  FAA 
recognizes  an  urgent  need  to  amend 
§  125.1(e)  to  extend  the  compliance  date 
and  defer  imposing  Part  125 
requirements  on  these  carriers  until  this 
rulemaking  action  is  completed.  Not 
adopting  this  amendment  immediately 
would  unnecessarily  impose  a  burden, 
both  monetarily  and  in  terms  of  resource 
utilization,  on  the  FAA  and  the 
concerned  foreign  air  carriers. 
Therefore,  I  find  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest.  In 
addition,  since  this  amendment  reheves 
restriction,  I  find  that  good  cause  exists 
for  making  this  amendment  effective  in 


fewer  than  30  days.  However,  interested 
persons  are  invited  to  submit  such 
comments  as  they  may  desire  regarding 
this  amendment.  Communications 
should  identify  the  docket  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  October  1, 1984, 
will  be  considered  by  the  Administrator, 
and  this  amendment  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Conclusion 

By  extending  a  compliance  date,  this 
amendment  allows  foreign  air  carriers 
regulated  by  Part  129  to  continue 
operating  theih  U.S.-registered  airplanes 
under  that  part.  Thus,  for  the  period  of 
the  extension,  there  is  no  change  in  their 
present  regulatory  status.  Therefore,  the 
FAA  has  determined  that  this 
amendment  is  not  major  under 
Executive  Order  12291  or  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  For  the 
reasons  discussed  above,  it  also  has 
been  determined  that  the  anticipated 
economic  impact  is  so  minimal  that  no 
regulatory  evaluation  is  necessary. 

List  of  Subjects  in  14  CFR  Part  125 

Aircraft,  Airplanes,  Hours  of  work, 
Airports,  Air  traffic  control. 
Airworthiness.  Flammable  materials. 
Cargo,  Airmen,  Pilots,  Drugs,  Narcotics, 
Hazardous  materials.  Handicapped, 
Children,  Infants,  Smoking.  Air 
transportation,  Airspace,  Chemicals. 

Adoption  of  the  Amendment 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

§  125.1    (Amended] 

Accordingly.  §  125.1(e)  of  the  Federal 
Aviation  Regulations  (14  CFR  §  125.1(e)) 
is  amended  effective  August  31, 1984,  by 
removing  the  date  "September  1, 1984," 
and  substituting  the  date  "February  28, 
1986. '  in  place  thereof. 

(Sees.  313.  601  through  610,  and  1102,  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354, 1421  through  1430  and  1502);  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449,  January  21. 
1983):  and  14  CFR  11.45) 


Issued  in  Washington,  D.C..  On  August  20. 
1984. 

Donald  D.  Engen. 

Administrator. 

|FR  Doc  84-23430  Filed  8-30-84:  2:14  pm| 
BILUNG  CODE  4«1»-13-« 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  C-3139] 

Cynex  Manufacturing  Corporation; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  a  Hillside,  N.J. 
manufacturer  and  seller  of  a  power 
factor  controller  (a  device  claimed  to 
reduce  the  amount  of  electricity  used  by 
any  motorized  electrical  home  appliance 
or  tool),  among  other  things,  to  cease 
making  any  enery-related  claim  for  its 
product  unless  the  claim  is  based  on 
competent  and  rehable  substantiation. 
The  order  also  bars  the  firm  from 
making  energy-related  claims  using  the 
term  "up  to"  or  words  of  similar  import, 
unless  a  significant  number  of 
consumers  can  achieve  the  maximum 
levels  of  savings  or  performance 
claimed;  and  where  consumers  carmot 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  maximiun  levels 
of  savings  or  performance,  respondent  is 
required  to  clearly  and  prominently 
disclose  the  class  of  consumers  who  can 
achieve  those  levels.  The  company  is 
further  prohibited  from  misrepresenting 
the  purpose,  content  or  conclusions  of 
any  test  or  study;  and  required  to  retain 
records  substantiating  claims  for  a 
period  of  three  years. 
DATE:  Complaint  and  Order  issued 
Augusta.  1984.' 

FOR  FURTHER  INFORMATION  CONTACT 
FTC/B-^15-3,  Brinley  H.  Williams. 
Washington.  D.C.  20580  (202)  8720. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  May  23,4984,  there  was 
published  in  the  Federal  Register,  49  FR 
21762.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Cynex 
Manufacturing  Corporation,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 

'  Copies  of  the  Complaint  and  the  Decision  end 
Order  filed  with  the  original  document 
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cwmments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 
No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
lis  jarisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleading: 
§  13.10  Advertising  falsely  or 
misleadingly;  §  13.170  Qualities  or 
properties  of  product  or  service;  §  13.170 
Economizing  or  saving;  §  13.190  Results; 
§  13.205  Scientific  or  other  relevant 
facts;  §  13.210  Scientific  tests.  Subpart— 
Corrective  Actions  And/Or 
Requirements:  §  13.533  Corrective 
.   actions  and/or  requirements;  §  13.533-45 
■  Maintain  records:  §  13.533-45(a) 
Advertising  substantiation.  Subpart— 
Misrepresenting  Oneself  and  Goods: 
§  13.1710  Qualities  and  Properties: 
§  13.1730  Results;  §  13.1740  Scientific  or 
other  relevant  facts.  Subpart— 
Neglecting.  Unfairly  or  Deceptively,  To 
Make  Material  Disclosure:  §  13.1885 
Qualities  or  properties;  §  13.1895 
^  Scientific  or  other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Power  factor  controllers.  Trade 
practices. 

,  (Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  InterpreU  or 
applies  sec.  5.  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 
Emily  H.  Rock, 

Secretary. 

|FR  Doc  84-2330B  Ftl«<  8-31-84  H  4S  «ml 
BILUNG  COOC  67SO-01-M 


16  CFR  Part  13 
[Docket  C-3 1.40  } 


Sovereign  Chemical  and  Petroleum 
Products,  Inc.;  Prohibited  Trade 
Practices  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  a  Chicago,  111, 
manufacturer  and  seller  of  automotive 
products,  among  other  things,  to  cease 
representing  that  any  automatic 
transmission  fluid  or  motor  oil  possesses 
certain  performance  or  qualify 
characteristics,  including  any  claim  that 


a  motor  oil  has  an  American  Petroleum 
Institute  (API)  service  classification  or  a 
Society  of  Automotive  Engineers  (SAE) 
viscosity,  unless  such  claims  can  be 
substantiated  by  competent  and  rehable 
evidence.  The  manufacturer  must  retain 
representative  samples  of  motor  oil  and 
automotic  transmission  fluid  from  its 
production  batches  and  filling  runs, 
document  its  sampling  method,  and  pay 
for  an  independent  laboratory  to  test 
these  and  other  samples  obtained  in  the 
marketplace.  The  manufacturer  must 
also  maintain  records  to  substantiate 
claims  covered  by  the  order  and 
distribute  a  copy  of  the  order  to  all 
personnel  with  responsibility  for 
advertising,  quality  control  or  corporate 
policy. 

date:  Complaint  and  Order  issued 

Augusta,  1984.' 

FOR  FURTHER  INFORMATION  CONTACT 

James  K.  Leonard,  Chicago  Regional 
Office.  Federal  Trade  Commission,  55 
East  Monroe  St.,  Suite  1437.  Chicago,  111.  » 
60603.  (312)  353-5576. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  23,  1984,  there  was 
published  in  the  Federal  Register.  49  FR 
17013,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Sovereign 
Chemical  &  Petroleum  Products,  Inc.,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  action,  as  codified  under  16 
CFR  Part  13,  are  as  follows;  Subpart— 
Advertising  Falsely  and  Misleadingly: 
§  13.170  Qualities  or  properties  of 
product  or  service;  §  13.175  Quality  of 
product  or  service;  §  13.205  Scientific 
and  other  relevant  facts:  §  13.245 
Specifications  or  standards 
conformance.  Subpart — Corrective 
Actions  and/or  Requirements:  §  13.533 
Corrective  actions  and/or  requirements; 
S  13.533-35  Employment  of  independent 
agencies:  §  13.533-45  Maintain  records. 
Subpart — Misbranding  or  Mislabeling: 
S  13.1170  Advertising  and  Promotion: 
!  13.1290  Qualities  or  properties; 
§  13.1295  Quality  or  grade:  J  13.1330 
Specifications  or  standards 

'  Coptet  of  th«  Complaint  and  the  Decraion  ami 
Order  filed  with  th«  onginal  document. 


conformance.  Sat^Mrt — Misrepresentiiig 
Oneself  and  Goods — Goods:  {  13.1710 
Qualities  or  properties;  S  13.1740 
Scientific  or  other  relevant  facts.  Sub- 
part— Neglecting.  Unfairly  or 
Deceptively.  To  Make  Material 
Disclosure:  $  13.1883  Limitations  of 
product;  {  13.1885  Qualities  or 
properties;  {  13.1886  Quality,  grade  or 
type;  §  13.1895  Scientific  or  other 
relevant  facts. 

List  of  Subiects  in  16  CFR  Part  13 

Automatic  transmission  fluid,  Motor 
oil,  Trade  practices. 

(Sea  a,  38  Stat.  721;  15  U.S.C  46.  lnterpr«U  or 
applies  lec  5,  38  Stat.  719.  at  amended;  15 
U.S.C.  45) 

Emily  H.  Rock. 

Secretory. 

m  f)oc  M-2330B  Filed  VSl-M;  e.«S  •m| 

wujMQ  COOC  frso-oi-a 


16  CFR  Part  13 
(Docket  No.  C-3141] 

Avco  Rnandal  Services,  Inc^ 
Prohibited  Trade  Practices  and 
Affirmathfe  Corractiva  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  tmfair 
methods  of  competition,  this  consent 
order  requires  a  Newport  Beach,  CA, 
finance  company,  among  other  things,  to 
cease  in  connection  with  the  collection 
of  debts,  using  obscenities  in 
conversations  with  debtors  and  third 
parties;  threatening  to  use  physical  force 
or  violence:  improperly  contacting  or 
communicating  with  debtors,  their 
friends,  relatives,  and  employers;  or 
engaging  in  any  conduct  that  would 
harass,  abuse  or  oppress  a  debtor  or 
third  party.  The  onder  prohibits  the 
company  from  contacting  consumers 
known  to  be  represented  by  an  attorney 
or  who  request  in  writing  that  the 
company  cease  communications.  The 
order  additionally  requires  that  the 
company  maintain  a  toll-free  customer 
service  telephone  number  include  in 
certain  notices,  a  prescribed  statement 
informing  the  recipient  of  his/her  rights 
under  federal  law  and  of  the  availability 
of  complaint  resolution  procedures;  and 
resolve  complaints  within  90  days.  The 
company  must  also  maintain  a  plan  with 
explicit  pobcies  and  procedures  for 
lawful  debt  collection  practices,  and 
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impose  disciplinary  sanctions  for 
violations. 

DATE:  Complaint  and  Order  issued 

August  9, 1984.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Schwartz,  New  York 
Regional  Office,  Federal  Trade 
Commission,  2243-EB  Federal  Bldg.,  26 
Federal  Plaza.  New  York.  NY  10278. 
(212)  264-1242. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  July  12, 1984.  there  was 
published  in  the  Federal  Register,  49  FR 
31867.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Avco 
Financial  Services,  Inc.,  a  corporation, 
for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
correction  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Coercing  and  Intimidating:  §  13.356 
Delinquent  debtors.  Subpart — Corrective 
Actions  and/or  Requirements:  §  13.533 
Corrective  actions  and/or  requirements: 
§  13.533-37  Formal  regulatory  and/or 
statutory  requirements;  §  13.533-45 
Maintain  records;  §  13.533-45{c) 
complaints;  5  13.533-45(e) 
correspondence;  §  13.533-50  Maintain 
means  of  communication.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Business  Status,  Advantages  or 
Connections:  §  13.1440  Identity. 
Subpart — Threatening  Si:its,  Not  In 
Good  Faith:  §  13.2264  Delinquent  debt 
collection. 

List  of  Subjects  in  16  CFR  Part  13 

Debt  collection.  Trade  practices. 

(Sec.  6,  38  Stat.  721;  15  US  C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Emily  H.  Rock. 

Secretary. 

|FR  Doe.  »4-23307  Filed  a-n-M:  8:45  am) 
KLUMQ  CODE  S7SO-01-M 


16  CFR  Part  13 
[Docket  No.  C-3142] 


Peabody  Barnes,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions  I 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  a  Mansfield,  Ohio 
manufacturer  and  seller  of  sump  and 
sewage  pumps  and  pump  systems, 
among  other  things,  to  cease  offering  a 
warranty  whose  duration  is  measured 
from  the  date  of  manufacture,  unless  the 
warranty  coverage  extends  for  three 
years  from  the  date  of  manufacture,  or 
the  company  clearly  discloses  in  the 
warranty,  either  the  date  the  product 
was  manufactured  or  an  explanation  as 
to  how  a  customer  can  discover  the  date 
of  manufacture.  Any  representation  that 
a  product's  warranty  coverage  runs  for  a 
certain  length  of  time  is  prohibited, 
unless  the  warranty  will  actually  be  in 
effect  for  that  period.  The  order  also 
requires  the  firm  to  treat  every  claim  for 
warranty  service  made  within  12  months 
of  installation  as  timely,  regardless  of 
the  product's  date  of  manufacture,  if  the 
warranty  document  is  not  in  compliance 
with  this  order;  issue  warranties  that 
comply  with  the  Magnuson-Moss 
Warranty  Act:  and  send  a  notice 
explaining  the  revisions  and  changes  in 
the  company's  warranty  policy  and 
documents  to  its  dealers  and 
distributors. 

DATE:  Complaint  and  Order  issued  June 
22, 1984. ' 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/H-238,  Christopher  R.  Brewster, 
Washington,  DC.  20580,  (202)  523-1642. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  May  9, 1984.  there  was 
published  in  the  Federal  Register,  49  FR 
19679,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Peabody 
Barnes,  Inc.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 
No  comments  having  been  filed,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  in  the  form  contemplated 
by  the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 


consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  S  13.533-37 
Formal  regulatory  and/or  statutory 
requirements;  §  13.533-60  Release  of 
general,  specific,  or  contractual 
constrictions,  requirements,  or 
restraints.  Subpart — Failing  to  Comply 
With  Affirmative  Statutory 
Requirements:  §  13.1048  Failing  to 
comply  with  affirmative  requirements; 
§  13.1048-35  Magnuson-Moss  Warranty 
Act.  Subpart — Neglecting,  Unfairly  or 
Deceptively,  To  Make  Material 
Disclosure:  §  13.1852  Formal  regulatory 
and  statutory  requirements;  §  13.1852-55 
Magnuson-Moss  Warranty  Act;  S  13. 
§  13.1895  Scientific  or  other  relevant 
facts;  §  13.1905  Terms  and  conditions. 


■  Copies  of  the  Complaint  and  ttie  Decision  and 
Order  fiW  with  the  original  document. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  filed  with  the  original  Document. 


List  of  Subjects  in  16  CFR  Part  13 

Pump  systems.  Trade  practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46:  interpret  or 
apply  sec.  5,  38  Stat.  719.  as  amended;  sec. 
110(b).  88  Stat.  2190;  15  U.S.C.  2310) 
Emily  H.  Rock. 

Secretary. 

|FR  Doc  i>*-Z330e  Filed  8-31-84  8  45  am) 
BIU.ING  CODE  «7S0-01-M 


COMIWODITY  FUTURES  TRADING 
COMIMISSION 

17  CFR  Part  145 

Fees  for  Mailed  Subscriptions  to 
Weekly  Advisory  Calendar 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  schedule  of  fees. 

SUMMARY:  The  Commission  recently 
proposed  to  establish  an  annual  fee  of 
$65.00  for  non-media  mailed 
subscriptions  to  its  weekly  Advisory 
Calendar.  49  FR  27776  (July  6.  1984). 
Having  reviewed  the  public  comments 
on  the  proposed  fee,  the  Commission  is 
now  adopting  the  fee  in  final  form.  The 
Commission  has  decided,  however,  to 
exempt  Congress,  federal  agencies,  state 
and  local  enforcement  agencies,  and 
educational  institutions,  as  well  as  the 
media,  from  paying  the  subscription  fee. 
It  is  anticipated  that  the  $65.00  fee  will 
recover  a  substantial  portion  of  the 
actual  costs  to  the  Commission  in 
publishing  and  mailing  its  weekly 
Advisory  Calendar. 

EFFECTIVE  DATE:  September  4. 1984. 
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FOR  FURTHER  INFORMATION  CONTACT 

Daniel  S.  Goodman.  Esquire.  Office  of 
General  Counsel,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW,.  Washington,  D.C.  20581. 
Telephone  (202)  254-9880. 
SUPPLEMENTARY  INFORMATION:  Each 
week  the  Commission  publishes  an 
Advisory  Calendar  which  includes  a 
schedule  of  Commission  activities,  a 
summary  of  all  Commission  legal  action, 
and  reprints  of  all  Commission 
Advisories  and  news  releases.  The 
Commission  currently  duplicates  and 
mails  the  Advisory  Calendar  to  all 
subscribers  free  of  charge,  at  an  annual 
cost  in  excess  of  $170,000. 

On  July  6,  1984,  the  Commission 
published  for  comment  in  the  Federal 
Register  a  proposed  annual  fee  of  $65.00 
for  mailed  subscriptions  to  the  Advisory 
Calendar.  This  fee  was  designed  to 
recover  a  substantial  portion  of  the 
Commission's  actual  costs  in  producing 
and  distributing  the  Advisory  Calendar. 
Under  the  proposal,  media  «ub8criptions 
would  be  exempt  from  the  $65.00  fee. 

The  Commission  received  four 
comment  letters  in  response  to  its 
proposed  fee.  One  commenter, 
representing  a  trade  association, 
supported  both  the  concept  of  the  fee 
and  the  S65.00  amount.  Two  other 
commenters,  one  a  professor  and  the 
other  a  state  enforcement  official, 
indicated  that  the  Advisory  Calendar 
provided  useful  information  but  that 
they  would  not  be  able  to  continue  their 
subscriptions  if  the  $65.00  fee  were 
imposed.  The  fourth  commenter,  the 
president  of  a  futures  commission 
merchant,  felt  that  the  cost  of  informing 
the  public  of  the  Commission's  actions 
should  be  borne  by  the  government.  He 
also  objected  to  an  "arbitrary"  fee 
exclusion  for  the  media. 

Upon  considering  these  comments,  the 
Commission  has  determined  to 
promulgate  the  $65.00  fee  as  proposed 
but  to  expand  the  categories  of 
subscribers  who  will  be  exempt  from  the 
fee.  In  addition  to  media  subscribers. 
Congress,  federal  agencies,  state  and 
local  enforcement  agencies,  and 
educational  institutions  will  be  exempt 
from  the  annual  subscription  fee.  By 
expanding  the  list  of  exempt 
subscribers,  the  Commission  believes 
that  it  will  substantially  alleviate  the 
concerns  of  those  commenters  who 
objected  to  the  proposed  fee. 

The  reason  for  excluding  Congress 
and  federal  agencies  from  the 
subscription  fee  is  to  avoid  one  arm  of 
the  federal  government  charging  another 
for  its  services,  particularly  since  the 
subscription  fees  will  go  to  the  U.S. 
Treasury,  rather  than  to  the 


Commission.  It  is  also  logical  to  exempt 
state  and  local  enforcement  agencies 
from  the  subscription  fee.  inasmuch  as 
these  agencies  assist  the  Commission  in 
policing  the  commodities  industry  and 
need  timely  information  about 
Commission  activities  to  perform  this 
task. 

The  Commission's  decision  to  exempt 
educational  institutions,  such  as  public 
libraries  and  universities,  and  media 
subscribers  from  the  subscription  fee  is 
consistent  with  the  Commission's  policy 
of  widely  disseminating  information 
about  its  activities  to  the  public  through 
media  and  educational  vehicles.  The 
Commission  wishes  to  emphasize  that, 
contrary  to  the  assertion  of  one 
commenter,  the  futures  industry  will  not 
be  "subsidizing"  the  free  media 
subscriptions.  Rather,  the  Commission 
itself  will  bear  the  costs  of  the  exempt 
subscriptions,  and  non-exempt 
subscribers  will  pay  no  more  than  the 
actual  cost  of  publishing  and  mailing  the 
Advisory  Calendar  to  them.' 

As  indicated  in  the  supplementarj' 
information  accompanying  the  proposed 
fee  schedule,  the  $65.00  annual 
subscription  fee  will  apply  to  all 
Advisory  Calendars  issued  on  or  after 
October  1, 1984.  See  49  FR  at  27776.  The 
fee  for  each  subsequent  fiscal  year  will 
be  due  by  September  30  of  the  preceding 
fiscal  year.  Non-exempt  sub,scribers 
who  do  not  submit  a  $(65.00  check  or 
money  order  by  September  30. 1984  will 
be  removed  from  the  Commission's 
mailing  list.  In  order  to  enable  it  to  start 
collecting  subscription  fees  before  the 
September  30  deadline,  the  Commission 
has  determined  that  good  cause  exists 
for  making  this  fee  schedule  effective 
immediately  upon  publication.  See  5 
U.S.C.  553(d)(3]. 

Individuals  who  wish  to  begin 
subscribing  to  the  weekly  Advisor}' 
Calendar  during  the  middle  of  a  fiscal 
year  will  be  required  to  submit  a  check 
for  Si. 25  times  the  number  of  weeks 
remaining  in  the  fiscal  year.  Back  issues 
and  single  issues  of  the  weekly 


'  In  propos'nji  the  $65.00  subscnption  fee.  which 
amounts  to  $1  25  per  week,  the  Commisgion 
assumed  that  it  would  be  publiihinj!  and  ma-.linfi  450 
exempt  subscriptions  per  week  and  1.600  non- 
exempt  subscriptions  per  week.  Usin^  these  fugures 
thf  Commission  calculated  the  cost  of  publishins 
and  mailing  one  copy  of  the  weekly  Advisory 
Calendar  to  a  non-exempt  subscriber  to  be  $1.30.  49 
FR  at  27776  This  figure  was  rounded  down  to  $1  25 
lo  ensure  that  the  Commission  would  not  recover 
more  than  its  actual  costs  Id  More  recent 
information  indicates  that  the  Commission  has 
approximately  2.700  mail  subscribers  to  the 
Advisory  Calendar,  -about  500  of  which  will  be 
exempt  from  a  subscription  fee  under  this  final  rule 
Based  on  these  figures,  the  Commission  calculates 
that  the  total  weekly  cost  per  paid  mailed 
subscription  is  $1  28  a  figure  which  has  again  tteen 
rounded  down  to  Si  .25. 


Advisory  Calendar  will  be  available 
only  for  the  charges  listed  in  17  CFR  Part 
145.  Appendix  B. 

Regulatory  Flexibility  Act 

The  Commission  has  determined  that 
the  $65.00  annual  subscription  fee. 
which  is  designed  only  to  recover  the 
Commission's  actual  costs  in  publishing 
and  mailing  its  weekly  Advisory 
Calendar,  is  small  enough  that  it  should 
not  have  a  significant  economic  impact 
on  any  subscriber.  Moreover,  the 
Commission  notes  that  free  access  to 
the  Advisory  Calendar  will  be  provided 
at  the  Commission's  offices  and  at 
approximately  70  educational 
institutions.  Accordingly,  the  Chairmaa 
on  behalf  of  the  Commission,  hereby 
certifies  pursuant  to  5  U.S.C.  605(b)  that 
the  rule  promulgated  herein  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  17  CFR  Part  145 

Commission  records  and  information, 
Fees.  Freedom  of  information. 

Adding  Appendix  D  to  Part  145  of 
Chapter  1  of  Title  17  of  the  Code  of 
Federal  Regulations. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular  in  sections  2(a)(ll)  and  8a(5), 
7  U.S.C.  4a(j)  and  12a(5);  in  section  26  of 
the  Futures  Trading  Act  of  197B.  as 
amended  by  section  237  of  the  Futures 
Trading  Act  of  1982.  7  U.S.C.  16a;  and  in  / 
the  Independent  Offices  Appropriation 
Act  of  1952.  as  amended  by  P-  b.  L  97- 
258.  96  Stat.  1051  (Sept.  13. 1982)  [see  31 
USCA  9701),  the  Commission  hereby 
amends  Part  145  of  Chapter  1  of  Title  17 
of  the  Code  of  Federal  Regulations  by 
adding  Appendix  D,  In  taking  this 
action,  the  Commission  has  considered 
the  public  interest  to  be  protected  by  the 
antitrust  laws  and  has  endeavored  to 
take  the  least  anticompetitive  means  of 
achieving  the  regulatory  objectives  of 
the  Commodity  Exchange  Act. 

PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

Apfwndix  D — Schedule  of  Fees  for 
Weekly  Advisory  Calendar 

(a)  The  annual  cost  of  a  mailed 
subscription  to  the  Commission's 
weekly  Advisory  Calendar  shall  be 
$65,00.  The  cost  of  a  subscription 
beginning  in  the  middle  of  a  fiscal  year 
shall  be  $1.25  times  the  number  of  weeks 
remaining  in  the  fiscal  year.  There  shall 
be  no  cost  to  the  following  categories  of 
subscribers:  media.  Congress,  federal 
agencies,  slate  and  local  enforcement 
agencies,  and  educational  institutions 
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(b)  Annual  subscriptions  to  the 
weekly  Advisory  Calendar  shall  run  on 
a  fiscal-year  basis,  from  October  1 
through  September  30.  The  fee  for  an 
annual  subscription  must  be  received  by 
the  last  day  of  the  preceding  fiscal  year. 
The  fee  shall  not  be  refundable. 

(c)  Payment  shall  be  made  by  check  or 
money  order  in  the  amount  of  $65.00 
made  payable  to  the  Commodity  Futures 
Trading  Commission.  Checks  or  money 
orders  should  be  sent  to  the  Office  of 
Communication  and  Education  Services, 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC.  20581.  Payment  may 
be  accepted  only  by  personnel  in  the 
Office  of  Communication  and  Education 
Services. 

*         *         •         «         • 

Issuf!d  in  Wasliington.  D.C.,  on  August  28, 
1984,  by  the  Commission. 
jane  K.  Stuckey. 

Secretary  of  the  Commission. 

|FV  Doc  84-23342  Filed  8-31-84  ««S  atnl 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FoQid  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  apphcation  (NADA)  filed  for 
Farmland  Industries,  Inc.,  providing  for 
manufacturing  a  40-gram-per-pound 
tylosin  premix.  The  premix  is  used  to 
make  finished  feeds  for  swine,  beef 
cattle,  and  chickens. 
EFFECTIVE  DATE:  September  4, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HJFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3410. 

SUPPLEMENTARY  INFORMATION: 

Farmland  Industries,  Inc.,  Kansas  City, 
MO  64116.  is  sponsor  of  a  supplement  to 
NADA  46-415  submitted  on  its  behalf  by 
Elanco  Products  Co.  This  supplement 
provides  for  the  manufacture  of  a  40- 
gram-per-pound  premix  subsequently 
used  to  make  finished  feeds  for  swine. 


beef  cattle,  and  chickens  for  use  as  in  21 
CFR  558  625(f)(1)  (i)  through  (iv).  The 
supplement  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.n(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  envronment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envy-onmental  impact  statement 
is  required^ 

List  of  Subjects  in  21  CFR  Part  558 

Ajiimal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.SC.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Part  558  is 
amended  in  §  558.625  by  revising 
paragraph  (b)(83)  to  read  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§558.625    Tylosin. 

*  *        k        *        t 

[h]  •  •    ' 

(83)  To  021676: 10  grams  per  pound, 
paragraph  (f)(l)(iv)(o)  of  this  section;  40 
grams  per  pound,  paragraph  (f)(1)  (i) 
through  (vij  of  this  section. 

•  ♦        fc        ♦        ♦ 

Effective  date.  September  4,  1984. 

(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i))) 
Dated:  August  27,  1984. 

Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 

Evaluation. 

|FR  Doc  84-23291  Filed  8-31-84.  8:45  Bm| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  39 

The  Indian  School  Equalization 
Program 

August  2,  1984. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Bureau  of  Indian  Affairs 
is  publishing  an  interim  rule  which 
revise  the  present  requirements  of  four 
(4)  "Average  Daily  Membership"  (ADM) 
count  weeks  and  requires  one  ADM 
count  week  for  the  timely  distribution  of 
funds  to  Bureau  funded  schools.  The 
revision  will  address  ADM,  count 
weeks,  computation  of  ADM.  provisions 
for  declining  enrollment,  and  the 
schedule  for  allotments. 
EFFECTIVE  DATE:  This  document  will 
become  effective  September  4, 1984. 
Comments  are  due  on  or  before  October 
4. 1984. 

ADDRESS:  Written  comments  should  be 
directed  to  the  Director,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  18th 
and  "C"  Streets,  N.VV.,  Washington,  D.C. 
20240.  If  preferred,  comments  may  be 
delivered  to  Room  3510,  Main  Interior 
Building,  18th  and  "C"  Streets,  N.W., 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Garrett  (202)  343-2123. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and  465 
of  the  Revised  Statutes  (25  U.S.C.  2  and 
9).  This  interim  rule  is  published  in 
exercise  of  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  Office  of  Indian  Education 
Programs  during  its  review  and  analysis 
of  the  student  ADM  counts  of  this  year 
and  previous  years  has  found  that:  (1) 
The  differences  in  ADM  among  four 
count  weeks  are  not  significant;  (2) 
considerable  savings  in  staff  time  and 
funds  will  be  realized  by  eliminating 
extra  count  weeks;  (3)  the  current 
process  delays  final  allotment  until  the 
school  year  for  which  the  funds  were 
appropriated  has  virtually  ended;  and 
(4)  school  board  members,  school 
supervisors,  and  Area/Agency 
personnel  have  emphasized  that 
instituting  effective  measures  requires 
earlier  notification  and  allotment  of 
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J     funds.  In  order  to  effect  staff  time  and 
cost  savinj<s  in  a  timely  manner,  these 
^     regulations  are  issued  on  an  emergency 
basis  and  the  Bureau  finds  there  is  good 
cause  to  make  tnese  regulations 
effective  immediately  and  they  will 
expire  on  September  30, 1986.  The 
effective  date  provision  complies  with 
the  exception  provided  in  5  U.S.C. 
533id)(3], 

The  policy  of  the  Bureau  is,  whenever 
practical,  to  afford  the  public  an 
ooportunify  to  participate  in  the 
rulemaking?  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  this  interim  rule  to  the 
location  identified  in  the  Address 
section  of  tnis  preamble.  Comments 
must  be  received  on  or  before  the  date 
specified  in  the  Date  section  of  this 
preamble. 

The  Bureau  of  Indian  Affairs  has 
determined  tnat  tnis  rule  is  not  a  major 
rule  within  the  terms  of  Executive  Order 
12291  because  it  will  not  have  a  major 
effect  on  the  economy  and  will  not 
result  in  a  major  increase  in  costs  or 
prices  for  consumer,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  Furthermore,  because  of  these 
factors,  it  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  terms  of  the 
Regulatory  Flexibility  Act. 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504(h)  et 
seq. 

The  primary  author  of  this  document 
is  Nancy  Uarrett,  Deputy  Director, 
Offic^f  Indian  Education  Programs, 
18th  and  "C'  Streets.  N.W.,  Washington, 
D.C.  20240,  (202)  343-2123, 

List  of  Subjects  in  25  CFR  Part  39 

Indian  education,  Schools,  Grant 
programs — education  and  grant 
programs— Indians. 

25  CFR  Part  39  is  amended  as  follows: 

PART  39-THE  INDIAN  SCHOOL 
EQUALIZATION  PROGRAM 

1.  In  §  39.30,  paragraphs  (b),  (c)  and 
(d)  are  revised  and  new  paragraphs  (e) 
and  (f)  are  added  to  read  as  follows: 

§39.30    Definitions. 

•         *         *         *         • 

(by'Lount  week"  means  the  last  full 
week  in  September  for  the  purposes  of 
calculating  allotments. 


(c)  "Final  allotment"  means  that 
notice  of  entitlements  to  funds  given  to 
schools,  based  on  the  September  student 
count  as  computed  through  the  Indian 
School  Equalization  Formula  (ISEF) 
based  on  full  distribution  of  Indian 
School  Equalization  Program  [iSEP) 
funds  available  for  the  fiscal  year. 

(d)  "Initial  allotment"  means  that 
notice  of  entitlements  tc  funds  given  to 
schools  based  on  the  September  student 
count  as  computed  through  the  Indian 
School  Equalization  Formula  prior  to 
any  adjustments  due  tc  fluctuating 
student  counts. 

(e)  "Student  classification"  means  any 
special  student  need  area  that  receives  a 
separate  weighting  through  the  Indian 
School  Equalization  Formula. 

(f)  "Tentative  allotment"  means  that 
notice  given  to  schools  of  their 
entitlements  to  funds  based  on  the 
September  student  count  as  computed 
through  the  Indian  School  Equalization 
Formula  based  on  a  proposed 
appropriation  in  the  President's  budget 
for  the  next  fiscal  year. 

2.  Section  39.32  .'s  revised  to  read  as 
follows: 

§  39.32    Annual  computation  of  average 
daily  mefnbership. 

(a)  Average  daily  membership  (ADM) 
as  defined  in  §  39.2(f)  shall  be 
determined  during  the  last  full  school 
week  in  September  dunng  which  all 
students  eligible  under  the  definition 
shall  be  counted  by  student  program 
classification. 

(b)  The  Director  shall  direct  the 
receipt  and  management  of  information 
necessary  to  obtain  timely  ADM  reports 
from  schools.  Agency  education  offices 
and.  in  the  case  of  off-reservation 
boarding  schools.  Area  education  offices 
together  with  each  school's  supervisor 
and  school  board  chairperson  where  a 
board  exists  shall  be  responsible  for 
certifying  the  validity  of  each  school's 
student  counts.  The  September  ADM 
will  be  used  to  determine  final 
allotments  for  the  school  year. 

3.  Section  39.35  is  revised  to  read  as 
follows: 

§  39.35    Computation  o<  sverage  daMy 
membership  (ADM)  for  tentative  allotments. 

Tentative  allotments  for  each  future 
year's  funding  shall  be  based  on  the 
ADM  for  the  September  count  week  of 
the  current  year. 

4.  Section  39.36  is  revised  to  read  ae 
follows: 

§  39.36    Declining  enrollment  provision. 

If  the  decline  of  a  schools  average 
daily  membership  exceeds  ten  percent 
in  any  given  school  year,  Lhe  school  may 
elect  to  request  funding  based  on  the 


average  of  the  current  and  previous 
years'  Septemoer  ADM  count. 

5.  Section  39.51  is  revised  to  read  as 
follows: 

§  39.51    Notice  of  tentative  allotments. 

The  Director  shall  notify  school 
administrators  and  boards  of  allotments 
of  funds  based  on  the  September  .\D.M 
count  established  under  Subpart  B  of 
this  Part  according  to  the  following 
schedule: 

(a)  Tentative  allotments  shall  be  madt 
by  March  15  of  the  prior  fiscal  year, 

(b)  Initial  allotments  shall  be  made 
not  later  than  .November  15  of  the  fiscal 
year,  and 

(c)  Final  allotments  shall  be  made  not 
later  than  January  15  of  the  fiscal  vear. 
JohnW.Fntz. 

Acting  Assjstani  Secretary— Indian  Affairs. 

fFR  Doc  84-2S214  Filed  8-31-M  8:«5  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CQD2S4-37] 

Special  Local  Regulations:  River  Days. 
Ohio  River  Championships 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  Miles  355.5  to  357.0 
Ohio  River.  Outboard  tunnel  hull  boat 
races  will  be  held  on  the  davs  of 
September  1,  2  and  3, 1984,  at 
Portsmouth,  Ohio.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event. 

EFFECnve  DATE:  These  regulations  will 
be  effective  on  the  following  days: 
September  1,  2  and  3. 1984. 
FOR  FURTHER  INFORMATION  CONTACT;  Lt. 
B.J.  Willis,  Chief,  Boating  Tecnmcai 
Branch,  Second  Coast  Guard  District, 
1430  Olivet.,  St.  Louis.  MO  63103, 
SUPPLEMENTARY  INFORMATION:  These 

special  local  regulations  are  issued 
pursuant  to  33  L'  S.C  and  1233  and  33 
CFR  Part  100.35,  for  the  purpose  of 
promoting  the  safety  of  life  and  properfv 
on  the  Ohio  River  between  miles  355.5 
and  357.0  during  the  "River  Days,  Ohio 
River  Championships",  Septemoer  1,  2 
and  3, 1984,  This  event  will  consist  of 
outboard  tunnel  hull  boat  races  which 
could  pose  hazards  to  navigation  in  the 
area. 

Therefore,  these  special  local 
regulations  are  deemed  necessary  for 
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the  promotion  of  safety  of  life  and 
property  in  the  area  during  this  event.  A 
notice  of  proposed  rule  making  has  not 
been  published  for  these  regulations  and 
they  are  being  made  effective  less  than 
30  days  from  the  date  of  pubhcation. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  revised  schedule  of 
events  was  not  received  until  July  30, 
1984,  and  there  was  insufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event,  or  to  provide  for  a 
delayed  effective  date. 

These  regulations  have  been  reviewed 
under  the  provisions  of  Executive  Order 
12291  and  have  been  determined  not  to 
be  a  major  rule.  This  conclusion  follows 
from  the  fact  that  the  duration  of  the 
regulated  area  is  short.  In  addition, 
these  regulations  are  considered  to  be 
nonsignificant  in  accordance  with 
guidelines  set  forth  in  the  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  5-22-«0).  An  economic 
evaluation  has  not  been  conducted 
since,  for  the  reasons  discussed  above, 
its  impact  is  expected  to  be  minimal.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  it  is 
also  certified  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  necessary  to  insure  the 
protection  of  life  and  property  in  the 
area  during  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are 
BMCM  W.  L  GJessman,  USCGR.  Project 
Officer,  Boating  Technical  Branch,  and 
Lt,  R.  E.  Kilroy.  USCG,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Final  Regulations 

PART  100— (AMENDED] 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
temporary  §  100.35-0236  to  read  as 
follows: 

§  100.35-0236    Ohio  River,  miles  355.5 
through  357.0. 

(a)  Regulated  Area:  The  area  between 
Mile  355.5  and  357.0  Ohio  River  is 
designated  the  regatta  area,  and  may  be 
closed  to  commerical  navigation  or 
mooring  during  the  following  days  and 
(local)  times; 

September  1,  12:00  noon  to  3:00  p.m. 
September  2, 10:00  a.m.  to  6:00  p.m. 
Septemtjer  3,  12:00  no#n  to  6:00  p.m. 


The  above  time  represent  a  guideline  for 
possible  intermittent  river  closures  not 
to  exceed  THREE  (3)  hours  in  duration 
each.  Mariners  will  be  afforded  enough 
time  between  such  closure  periods  to 
transit  the  area  in  a  timely  manner. 

(b)  Special  Local  Regulations.  Vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  and  when  so 
directed  by  that  officer.  Vessels  will  be 
operated  at  a  no  wake  speed  to  reduce 
the  wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  The  rules 
contained  in  the  above  two  sentences 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  while  they 
are  operating  in  the  performance  of  their 
assigned  duties. 

(1)  The  Patrol  Commander  may  be 
reached  on  Channel  16  (156.8  MHz) 
when  necessary,  by  the  call  sign 
"COAST  GUARD  PATROL 
COMMANDER". 

(c)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  so  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(d)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(e)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(f)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(g)  This  S  100.35-0236  will  be  effective 
on  the  following  days  and  times. 

September  1. 12:00  noon  to  3:00  p.m. 
September  2. 10:00  a.m.  to  6:00  p  m. 
September  3,  12:00  noon  to  6:00  p.m. 
All  times  listed  are  local  time 

(33  U.S.C  40T.  411.  1233-1236;  46  U.S.C.  2106- 
2107.  Z302.  4308.  4311  (a)  and  (c),  49  U.S.C. 
1655(b)(1),  33  CFR  100.35,  100.40,  100.50,  49 
CFR  1.46(b).  1.46(n)(l)) 

Dated:  August  20. 1984. 
B.F.  Hollingsworth, 

Rear  Admiral  U.S.  Coast  Guard  Commander, 
Second  Coast  Guard  District. 

|FR  Doc  84-233e»  Filed  6-31-84:  8:4S  «m| 

B4UJNQ  CODE  n^o-^*^4t 


33  CFR  Part  100 
[CQD11  •4-4S] 

Marine  Event;  Lake  Havasu  Water  Ski 
Siiow 

AQENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  This  rule  will  establish 
Special  Local  Regulations  for  the  last 
two  dates  in  the  eight^late  series  of 
water  ski  shows  at  the  London  Bridge 
Channel,  Lake  Havasu  City,  Arizona. 
This  event  was  held  last  year  as  the 
London  Bridge  Days  Water  Ski  Show", 
and  regulations  were  published  in  the 
Federal  Register  on  September  1983.  The 
sponsor  decided  to  hold  this  event 
("Lake  Havasu  Water  Ski  Show")  as  a 
continuing  series  during  this  year.  There 
was  insufficient  time  to  publish 
proposed  rules  for  the  first  four  dates  of 
this  series;  therefore,  regulations  for  the 
first  four  dates  were  published  in  the 
Federal  Register  on  4  }une  1984,  and  a 
notice  of  proposed  rule  making  for  the 
last  four  dates  was  also  pubhshed  on  4 
June  1984. 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
periods  set  forth. 

EFFECnve  DATES:  These  regulations 
become  effective  on  25  August  1984  and 
terminate  on  8  September  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Jorge  Arroyo,  Commander  (bb), 
Eleventh  Coast  Guard  District  Boating 
Affairs  Office,  400  Oceangate,  Long 
Beach.  California  90822,  (213)  590-2331. 
SUPPLEMENTARY  INFORMATION:  On  4 
June,  1984  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations  (49 
I'R  23075).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Project  Officer. 
Boating  Affairs  Office,  Eleventh  Coast 
Guard  District,  and  LT  Joseph  R. 
McFaul,  Project  Attorney,  Legal  Office, 
Eleventh  Coast  Guard  District. 

Discussion  of  Comments 

Although  no  official  comments  were 
received  concerning  these  regulations 
one  rental  boat  operation  in  the 
regulated  area  has  expressed  his 
concern  over  lost  revenue  during  this 
event.  Even  though  he  did  not  reply 
directly  to  the  proposed  rule  making,  the 
Coast  Guard  treated  his  concerns  as 
comments  to  this  rule.  The  commenter 
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claims  lost  revenue  because  potential 
customers  are  not  allowed  to  transit  to 
his  business  or  operate  in  his  general 
vicinity  due  to  the  intermittent  closure 
of  the  area  for  this  marine  event.  Other 
merchants  and  members  of  the 
community  aiso  commented  on  the 
increase  in  business  generated  through 
the  show.  The  Coast  Guard  in 
considering  all  tiie  comments  has 
determined  that  the  increase  in  business 
to  the  other  19  entities  in  the  area 
outweigh  the  small  loss  of  the  one 
negative  commenter.  Also,  concerns 
have  been  expressed  over  the  safety  of 
the  event;  water  skiers  do  take  a  risk  of 
injury  by  performing  various  acrobatic 
stunts  in  an  enclosed  operating  area,  a 
risk  which  the  sponsor  and  participants 
are  willing  to  take  and  make  the  show 
entertaining.  However,  the  Coast  Guard 
has  made  minor  changes  to  the  final  rule 
to  ensure  the  safety  of  spectators  in  the 
area. 

Discussion  of  Proposed  Regulation 

Lake  Havasu  Water  Ski  Club  "Lake 
Havasu  Water  Ski  Shows"  conducted 
six  shows  this  year  on  the  London 
Bridge  Channel.  Two  shows  remain  on 
the  schedule  this  year  this  regulation 
will  cover  these  shows  which  will  be  on 
25  August  and  8  September  1984.  This 
event  involves  tlie  use  of  3  tournament 
ski  boats,  used  to  tow  approximately  30 
skiers  during  the  show,  which  could 
pose  a  hazard  to  navigation.  Therefore, 
vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  clearance 
from  a  patrolling  law  enforcement 
vessel  or  an  event  committee  boat. 
Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary,  since  the  regulated  area 
will  be  opened  periodically  fur  the 
passage  of  vessel  traffic.  Moreover, 
additional  revenue  generated  by  this 
event  as  well  as  increased  favorable 
publicity  for  the  waterfront  merchants 
outweighs  expected  minimal  disruptions 
in  business  patterns. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  sustantial  number  of  small  entities. 
List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 


PART  100— SAFFTY  OF  UFE  ON 
NAVIGABLE  WATERS 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
by  adding  the  following  S  100.35-11-84- 
45 

§  100.35- 11-84-45    Lake  Havasu  Water  Ski 
Show,  Lake  Havasu,  Arizona. 

(a)  Regulated  Area.  That  portion  of 
the  London  Bridge  Channel,  Lake 
Havasu  City,  Arizona  commencing 
approximately  200  yards  north  of  the 
London  Bridge,  thence  southerly  along 
the  channel  to  approximately  200  yards 
south  of  the  London  Bndge.  Event 
participants  may  only  transit  at  high 
speed  under  the  two  center  spans  of  the 
bridge,  other  spans  may  be  used  to 
transit  at  a  safe  and  prudent  speed  so  as 
to  not  endanger  life  or  property. 

(b)  Effective  Date.  The  regulated  area 
will  be  closed  intermittently  to  all  vessel 
traffic  from  5:00  PM  to  7:30  PM  on  25 
August  and  8  September  1984. 

(c)  Special  Local  Regulations.  (1)  No 
vessels,  other  than  participants.  U.S. 
Coast  Guard  operated  and  employed 
small  craft,  public  vessels,  state  and 
local  law  enforcement  agencies  and  the 
sponsor's  vessels  shall  enter,  beach  or 
remain  in  the  regulated  area  during  the 
above  hours,  unless  cleared  for  such 
entry  by  or  through  a  patrolling  law 
enforcement  vessel,  or  an  event 
committee  boat. 

(2)  When  hailed  by  U.S.  Coast  Guard 
operated  and  employed  small  craft,  law 
enforcement  agencies  and/or  the 
sponsor's  vessels  patrolling  the  event 
area,  a  vessel  shall  come  to  an 
immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Regatta  Patrol. 

(3)  These  regulations  are  temporary  in 
nature  and  shall  cease  to  be  in  effect  at 
the  end  of  each  period  set  forth. 

(46  U.S.C,  454:  49  U.S.C  1655(b)(l];  49  CFR 
1.46(b);  33  CFR  100.35) 

Dated:  August  Z3.  1964. 
P.P.  Schubert. 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Eleventh  Coast  Guard  District 

|FR  Ooc  64-23306  Rled  8-31-84.  BM  am] 
BILUNQ  COOC  4810-1«-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  413,  433  and  469 

[OW-FRL-26«3-n 

Electrical  and  Electronic  Components 
Point  Source  Categortee  and 
Electropletlng  end  Metel  FMsMng 
Point  Source  Categories;  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source  ' 

Performance  Standardr,  OMB 
Approval  of  Information  Requirements 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rules,  technical 
amendments. 


SUMMARY:  In  the  preamble  to  the 
Electroplating  and  Metal  Finishing  Point 
Source  Categories;  Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  Performance  Standards.  40 
CFR  Part  413  and  40  CFR  Part  433 
promulgated  July  15. 1983  and  the 
Electrical  and  Electronic  Components 
Points  Source  Category  Pretreatment 
Standards  and  New  Source  Performance 
Standards.  40  CFR  Part  469  promulgated 
December  14. 1983.  EPA  noted  that  the 
information  collection  requirements 
were  under  review  at  the  Office  of 
Management  and  Budget  (OMB).  In 
accordance  with  the  Paper  Work 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  those  provisions  were  not  effective 
until  OMB  approval  had  been  obtained. 
The  Agency  is  announcing  today  that 
OMB  has  approved  these  information 
requirements  on  June  19, 1984.  In 
conformance  with  this  approval,  the 
Agency  is  amending  the  pertinent 
regulations  to  include  the  OMB  control 
number  in  the  body  of  the  rule. 

DATE:  The  following  sections  are 
effective  as  of  August  31,  1984:  40  CFR 
413.03,  40  CFR  433.12,  and  40  CFR  469.32. 

FOR  FURTHER  INFORMATION  CONTACT 

John  C.  Newbrough,  (202)  382-7188. 

Dated:  August  Z4,  1984. 
Henry  L  Longest  n. 
Acting  Assistant  Administrator  for  Water 

Accordingly,  Title  40  of  the  Code  of 
Federal  Regulations  it  hereby  amended 
as  follows: 

1.  At  the  end  of  5§  413.03,  433.12,  and 
469.32,  the  following  language  is  added: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number*  2040-0074.)" 

IFR  Doc  84-2332S  FUod  8-31-81  8:48  *mj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  63 

tec  Docket  Na  79-252;  FCC  S4-394] 

Policy  and  Rules  Concerning  Rates  for 
Competitive  Common  Carrier  Services 
and  Facilities  Authorizations  Therefor 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  order  lifts  unnecessary 
burdens  of  tariff  and  facilities- 
authorization  filings  for  domestic 
satellite,  miscellaneous  common,  and 
digital  electronic  message  service 
carriers.  This  action  should  promote 
competition  and  lower  rates  to 
consumers. 

DATE:  September  4, 1984 
FOR  FUTHER  INFORMATION  CONTACT: 
Warren  Lavey,  Common  Carrier  Bureau. 
(202)  632-6910. 

List  of  Subjects  in  47  CFR  Part  63 

Communications  common  carriers, 
Common  carrier  facilities. 

Fifth  Report  and  Order 

In  the  matter  of  Policy  and  Rules 
Concerning  Rates  for  Competitive  Common 
Carrier  Services  and  Facilities  Authorizations 
Therefor;  CC  Docket  No.  79-252. 

Adopted  August  8. 1984. 

Released  August  27. 1984. 

By  the  Commission;  Commissioner  Rivera 
absent. 

I.  Introduction 

1.  Through  a  series  of  notices  and 
orders  beginning  in  1979,  this  proceeding 
has  adjusted  our  tariff  and  facilities- 
authorization  requirements  for 
nondominant  suppliers  of  domestic, 
interstate,  interexchange 
telecommunications  common  carrier 
services."  We  have  removed  regulatory 

'  Bnefly,  our  Notice  oflnquin-  end  Proposed 
Rulemaking.  77  FCC  2d  306  (1979],  to  reduce  or 
eliminate  tariff  and  facilities  applications 
req'.;irements  for  earners  subiect  to  effective 
competition.  The  F-rat  Heport  ana  Order.  85  FCC  2d 
1  11980).  clas.sified  common  camprs  as  dominant  or 
non-dominant  and  applied  streamlined  reBulation  to 
the  latter  The  F'jr-.hur  Sotice  of  Proposed 
nulemokirg.  M  FCC  2d  445  (1981).  propo.scd  to 
reduce  Title  II  regulation,  through  a  forbearance  or 
drfinitional  theory,  for  virtually  all  common  carriers 
except  .MTS/WATS  and  private  line  service  uffe.-ed 
lointly  by  .^TST  and  the  independent  telephone 
companies,  and  Tele\/TWX  service  offered  by 
Western  LInion,  The  Second  Report  and  Order  91 
FCC  2d  59.  62  (19fl2).  applied  forbearance  to 
resellers  of  terrestrial  common  carrier  senices.  and 
staled  that  we  we.'e  analyzing  the  appropriateness 
of  forbearance  with  respect  to  other  earners  and 
that  we  expected  to  address  those  issues  in  future 
orders.  In  affirming  that  order  on  reconsideration  93 
FCC  2d  54  60-61  11983).  we  staled  that  we  would 


burdens  which,  in  light  of  market  forces, 
are  not  necessary  to  protect  customers 
against  unjust,  unreasonable,  and 
discriminatory  rates.  These  regulatory 
burdens  imposed  costs  on  customers 
and  impaired  efficiency  in 
telecommunications  services,  contrary 
to  the  goals  of  the  Communications  Act 
ofl934,  47U.S.C.  151.» 

2.  In  this  proceeding,  we  have  taken  a 
step-by-step  approach  through  which  we 
have  gained  experience  with  selectively 
lessening  regulatory  burdens.  Carriers 
subject  to  full  regulation  were 
distinguished  from  carriers  subject  to 
nondominant  regulation  because  the 
Commission  found  that  the  latter  lacked 
market  power,  i.e.,  the  ability  profitably 
to  charge  and  maintain  a 
supracompetitive  price.  Nondom'nant 
regulation  has  two  categories, 
streamlined  regulation  and  forbearance. 
Streamlined  regulation  involves,  inter 
alia,  tariff  filings  in  14-days'  notice,  a 
presumption  of  lawfulness  for  tariffs, 
and  no  required  prior  Section  214  line- 
specific  approval  for  any  domestic  line. 
Forbearance  involves,  inter  alia,  no 
required  tariff  filings  and  no  required 
prior  Section  214  line-specific  approval 
for  any  domestic  line.  Among  other 
requirements,  all  dominant  and 
nondominant  common  carriers  are 
required  to  charge  just,  reasonable,  and 
nondiscriminatory  rates;  must  comply 
with  our  other  Title  II  regulatory 
policies;  are  subject  to  our  complaint 
process,  47  U.S.C.  208-09;  and  are 
subject  to  the  Title  III  requirements  for 
radio  licenses.  We  applied  forbearance 
to  those  nondominant  carriers — resellers 
and  specialized  common  carriers — for 
which  we  were  confident  that  tariff 
filings  were  not  necessary  to  promote 
our  statutory  goals.' 


consider  additional  exercises  of  our  forbearance 
authority  in  future  orders.  Our  Fourth  Report  and 
Order.  95  FCC  2d  5$4  (1983).  extended  forbearance 
to  all  olher  reseller*  and  specialized  common 
carriers,  and  extended  streamlined  regulation  to 
dcmeslic  satellite  oerriers.  miscellaneous  common 
carriers,  and  facilities-owning  interexchange 
carriers  affiliated  with  exchange  telephone 
companies. 

*  "So  long  as  ourregulation  imposes  costs  on 
some  firms,  and  thus  on  the  public,  not  exceeded  by 
the  benefits  generated  thereby,  the  provision  of 
communicaUons  service  by  those  firms  can  never  be 
as  'efficient'  nor  can  the  charges  be  as  reasonable' 
as  they  might  be  in  the  absence  of  such  artificial 
costs."  First  Report  85  FCC  2d  at  13. 

'  In  the  Fourth  Report.  95  FCC  2d  at  578.  we 
replaced  streamlined  regulation  of  specialized 
common  carriers  vvith  forbearance.  In  support  of 
that  decision,  we  cited  the  fact  that,  dunng  the 
application  of  streamlined  regulation  to  specialized 
common  carriers,  we  received  only  five  petitions 
against  their  tariff  filings.  Each  allegation  of 
unreasonable  rales  or  other  terms  of  service  was 
found  to  be  without  merit.  We  found  little  or  no 
likelihood  of  regulatory  problems  from  forbearance 
for  these  carriers.  We  noted  that,  under  these 
circumstances,  fortaiearance  offers  consumers 


3.  In  this  Order,  we  address  petitions 
for  reconsideration  of  the  Fourth  Report 
and  Order,*  and  petitions  for  applying 
forbearance  to  a  domestic  satellite 
carrier  (domsat)'and  a  carrier  providing 

-Digital  Electronic  Message  Service 
(DEMS).*  Also,  we  examine  the 
application  of  forbearance  to  additional 
categories  of  carriers.  We  will  address 
in  a  separate  order  the  proposal  set 
forth  in  the  Fourth  Further  Notice  '  that 
carriers  subject  to  forbearance  cannot 
file  tariffs  at  the  Commission. 

II,  Reconsideration  of  the  Fourth  Report 
and  Order 

4.  Western  Union.  In  its  petition  for 
reconsideration,  TRT  claimed  that 
Western  Union  Telegraph  Co.  (WU)  has 
market  power  by  virtue  of  its  domestic 
telex/TWX  network  and  should  be 
regulated  as  a  dominant  carrier.  TRT 
pointed  to  WU"s  postalized  (distance 
insensitive)  rates,  its  1983  domestic  telex 
rate  increases,  and  th«  international 
record  carriers'  (IRCs")  small 
penetration  in  domestic  telex  services  as 
evidence  of  WU's  market  power.  In 
opposition  to  TRT's  petition,  WU  cited 
the  findings  in  the  Fourth  Report  that 
MTS,  WATS,  and  private  line  services 
are  demand  and  supply  substitutes  for 
public  switched  record  services.  WU 
claimed  that  many,  if  not  most,  of  its 
potential  customers  can  use  alternatives 
to  WU's  telex/TWX  network.  These 
alternatives  include  the  domestic 
teletypewriter  exchange  services  of 


benefits  over  streamlined  regulation  of  carriers  in 
terms  of  lower  costs  and  less  delay  in  introducing 
new  offenngs  and  rates,  and  increased  competition. 
Id.  at  554-56.  No  petitions  for  reconsideration  were 
filed  objecting  to  the  application  of  forbearanc  to 
these  facilities-based  carriers 

*  We  received  petitions  for  reconsideration  from 
Satellite  Business  Systems  (SBS).  AUnel 
Communications  Services.  TRT 
Telecommunications  Corp..  the  State  of  Hawaii,  nnd 
Amencan  Telephone  and  Telegraph  Co.  (AT»T)  In 
its  petition  for  reconsideration.  ATAT  requested 
that  it  be  regulated  as  nondominant.  The  issues  of 
ATST's  market  power  and  the  possibility  of 
decreasing  our  regulation  of  ATST  have  been  raised 
in  Long-Run  Regulation  of  ATAT's  Basic  Domestic 
Interstate  Services.  95  FCC  2d  510  (1983).  We  expsLl 
to  address  AT&T's  petition  for  reconsideration  and 
the  oppositions  to  it  filed  by  SBS  AUnet,  RCA 
Communications,  Association  of  Data  Processing 
Service  Organizations.  Independent  Data 
Communications  Manufacturers  Association,  and 
MCI  Telecommunications  Corp  in  connection  wuh 
rulemakings  flowing  from  that  inquiry  Until  some 
further  action,  we  will  continue  to  regulate  all  of 
AT&T  Communication's  interstate  services  as 
dominant. 

'SnS  Petition  for  Forbearance,  CC  Docket  No  7»- 
252  (May  25,  1984). 

'ICOM  Petition  for  Forbearance  and 
Streunilining.  and  Motion  for  F.xpedited  Treatment 
(May  9,  1984):  FCC  Public  Notice.  49  FR  22,837  ([une 
1. 1964).  The  Public  Notice  reques'ed  comments  on 
applying  forbearance  to  all  DK.MS  carriers. 

'49  FR  11856  (March  28. 1984) 
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other  carriers:  facsimile  machines,  data 
terminals,  or  communicating  word 
processors,  together  with  voice  or  data 
transmission  services:  other  forms  of 
record  communications:  private  line 
voice  and  data  services:  and  switched 
voice  services  offered  by  AT&T  and 
other  carriers.  WU  stated  that  a  recent 
survey  of  a  sample  drawn  from  its  1000 
largest  customers  disclosed  that  its 
revenue  from  these  customers  declined 
from  1980  to  1983  by  60  percent,  28 
percent  of  these  customers  were  using 
the  IRCs  for  all  or  part  of  the  traffic  that 
had  previously  been  serviced  by  WU. 
and  48  percent  of  these  customers 
migrated  to  intra-company 
telecommunications  systems.  As  for  its 
postalized  rates.  WU  stated  that  its 
costs  are  basically  distance  insensitive, 
this  rate  structure  is  the  norm  for  record 
communications  carriers,  and  Graphnet 
and  ITT-DTS  employed  postalized  rates 
before  WU.  Finally.  WU  noted  that  its 
earnings  were  still  deficient  after  the 
1983  rate  increase. 

5.  We  have  received  no  petitions 
opposing  the  tariffs  of.  or  meritorious 
formal  complaints  against."  WTJ  since  it 
became  subject  to  streamlined 
regulation  in^  November  1983.  For  the 
reasons  stated  in  the  Fourth  Report » 
and  WU's  Opposition,  we  affirm  our 
finding  that  WU  is  nondominant  in  :ts 
domestic,  interstate,  interexchange 
services.  These  services  of  WU  have 
close  demand  and  supply  substitutes. 
The  evidence  indicates  that  WU  faces 
strong  competition  for  these  services 
with  regard  to  a  substantial  portion  of 
its  potential  customers,  and  that  it  lacks 
the  ability  profitably  to  raise  its  rates 
above  the  competitive  level  for  its 
services.  These  customers  can  turn  to  a 
number  of  suppliers  of  voice,  record,  or 
data  services — including  AT&T— to 
meet  their  communications  demands. 
WU's  domestic,  interstate, 
interexchange  services  are  in  the 
relevant  market  of  domestic,  interstate, 
interexchange  telecommunications 
services  defined  in  the  Fourth  Report, 


'We  dismissed  a%  nonmeritorioui  two  complaints 
against  WU's  billing  and  selllement  practices  for 
domestic  handling  of  in-bound  telex  international 
traffic.  RCA  Global  Communications  and  Western 
Union  International  v.  Western  Union.  Mimeo  No. 
3285  (April  3.  1984)  Wf  have  one  outstanding 
petition  for  declaratory  ruling,  filed  by  ITT  World 
Communications.  Inc..  on  August  11.  1983,  regarding 
WUs  prices  for  its  combined  basic  and  enhanced 
services  packages 

•95  FCC  2d  at  564-«56,  571-72.  For  the  year  ending 
[une  30.  1983.  WUs  telex 'TWX  total  operating 
revenues  were  %2m  million,  and  WU's  total 
operating  revenues  from  all  its  regulated  services 
were  $697  million  WU's  Return  on  Investment 
Report  filed  with  the  Commission  (December  14. 
19B;i)  In  1983.  AT»T  Communications'  interstate 
revenues  were  $30.4  billion  ATftTs  Interstate 
.Monthly  Report  No  1  (December  1983). 


and  WU  has  a  small  share  thereof.  To 
facilitate  compliance  with  th^  equal- 
interconnection  requirements  of  the 
Record  Carrier  Competition  Act  and  m 
light  of  the  tariff-filing  requirements  of 
the  Commission's  interim 
implementation  order, '"we  continue  at 
this  time  to  treat  the  domestic, 
interstate,  interexchange  services  of  WU 
and  all  record  carriers  covered  by  the 
interconnection  requirements  of  that  Act 
under  streamlined  regulations  rather 
than  forbearance.  That  is,  these  carriers 
must  continue  filing  tariffs  for  the 
domestic  services  covered  by  the 
interconnection  requirements  of  that 
Act.  We  deny  TRTs  petition  for 
reconsideration. 

6.  Affiliates  of  Exchange  Carriers.  In 
the  Fourth  Report.  95  FCC  2d  at  575-79, 
we  decided  that  the  domestic, 
interexchange,  interstate  services  of  all 
carriers  affiliated  with  exchange 
telephone  companies  should  be 
regulated  as  nondominant.  Furthermore, 
we  applied  forbearance  to  GTE  Sprint 
(based  on  our  experience  in  applying 
streamlined  regulation  to  it)  and  to 
resellers  affiliated  with  exchange 
telephone  regulation  to  it)  and  to 
resellers  affiliated  with  exchange 
telephone  companies.  In  that  order,  we 
applied  streamlined  regulation  to  the 
rest  of  these  affiliated  carriers.  Allnet's 
position  for  reconsideration  argued  that 
the  Commission  should  protect  against 
improper  cross-subsidization  from 
exchange  telephone  companies' 
monopoly  services  to  their 
interexchange  services.  AUnet  proposed 
that  the  Commission  should  prohibit 
exchange  telephone  companies  from 
offering  interexchange  services. 
Alternatively.  AUnet  proposed  to  require 
structural  separation  between  exchange 
telephone  companies  and  their 
interexchange  affiliates,  and  to  regulate 
the  interexchange  affiliates  as  dominant. 
ISACOMM,  a  subsidiary  of  United 
Telecommunications,  supported  the 
application  of  forbearance  to 
interexchange  carriers  affiliated  with 
exchange  telephone  companies,  and 
stated  that  Allnefs  attempt  to  prohibit 
or  impose  separation  requirements  on 
such  carriers  is  beyond  the  scope  of  this 
proceeding,  American  Satellite,  which  is 
structurally  separated  from  its  affiliate. 


"See  95  FCC  2d  «l  578;  47  U  SC.  222. 
Interconnection  Arrangements  Between  and  Among 
the  Domestic  and  International  Record  Carriers.  89 
FCC  2d  928,  91  FCC  2d  483  (19821.  ofTd  in  relevant 
perl  sub  nom.  Western  Union  v  FCC,  729.  F.2d  811 
(D.D  Cir.  1984)  The  equal-interconnection 
provisions  of  the  Record  Carrier  Competition  Act  do 
not  sunset  If  our  tariff-filing  requirements  for  the 
domestic  services  of  the  international  record 
earners  change,  we  will  consider  applying 
fprbearance  rather  than  streamlined  regulation  to 
their  domestic  services 


Continental  Telephone  Corp.,  opposed 
Allnet's  proposal  that  it  be  subject  to 
additional  restrictions,  and  requested 
that  forbearance  be  extended  to  it. 
7.  Several  of  our  decisions  have 
pointed  to  our  concerns  about  potential 
cost-shifting  and  anticompetitive 
conduct  by  exchange  telephone 
companies  "  Of  course,  the  divestiture 
of  the  Bell  Operating  Companies  from 
AT&T  and  the  structural  separation  of 
several  large  independent  exchange 
telephone  companies  with  affiliated 
interexchange  carriers  help  meet  our 
regulatory  goals.  See  notes  20  and  23 
infra.  Additionally,  with  regard  to 
affiliated  interexchange  carriers,  we 
have  regulatory  tools  to  inhibit  cost- 
shifting  and  anticompetitive  .conduct  by 
exchange  telephone  companies. 
Exchange  telephone  companies  are 
required  to  interconnect  with  all 
interexchange  carriers  and  private 
systems  on  just,  reasonable,  and 
nondiscriminatory  terms."  Interstate 
exchange  access  services  are  regulated 
as  dominant  and  subject  to  full  tariff 
review."  We  review  the  interstate 
exchange  access  tariffs  filed  by 
exchange  telephone  companies  with  the 
pohcy  goals  of  achieving  reasonable 
revenue  requirements,  cost-based  rates, 
and  just,  reasonable,  and 
nondiscriminatory  terms  and  conditions. 
Unreasonable  bundling  of  exchange  and 
interexchange  services  is  unlawful:  so. 
too,  is  unreasonable  discrimination  by 
an  exchange  telephone  company  in 
favor  of  any  interstate  interexchange 
carrier.'*  Other  facilities-based  carriers 


' '  See  genera//}  BOC  Separation  [>eci8ion  49  FR 
1190  Oanuary  10,  1984).  recon..  FCC  84-252  (released 
June  1.  1984)  af^d  sub  nom  Illinois  Bell  Tel  Co  v 
FCC  —  F  2d  —  (7th  Cir  1984):  Second  Computer 
Inquiry,  7- FCC  2d  384. /lecon    84  FCC  2d  SO  i  1980). 
further  recon  88  FCC  2d  512  [l^.l ,  a^^dsub  nom 
Computer  &  Communicalioru  hidus  Ass  n.  v  FCC 
693  F  2d  198  (D  C  Cir  1982).  cert  der.isd.  103  S.  Ct. 
2107  (1983);  GTE  SPCC  Acquisition,  94  FCC  2d  235 
(1983);  Application  of  C  A  P  Tel  to  Construct  Digital 
Termination  Systems.  FCC  84-176  (released  May  11. 
1984). 

' '  See  Bell  System  Tariff  Offeinngs.  46  FCC  2d 
413  428  o'^dsub  nom  Bell  Tel  Co  of  Penn.  v  FCC. 
503  F  2d  1250  (3rd  Cir  1974):  AT&T:  Offer  of 
Facilities  to  Other  Common  Carriers.  92  FCC  2d  46. 
mod   FCC  83-550  (released  December  12.  1983) 
Lincoln  Tel  »  Tel  Co..  72  FCC  2d  724  (1979).  offd. 
659  F.2d  1092  (DC  Cir  1981 );  ATST  Restrictions  on 
Interconnection  of  Private  Line  Ser\^ces.  60  FCC  2d 
938  (19761:  Fort  Mili  Tel  Co  v.  FCC  719  F.2d  89  (4lh 
Cir  198;i|.  AT&T  Interconnections  with  Private 
Interstate  Communications  Systems.  71  FCC  2d  1 
(1979)  (.■\RINC):  AT&T  1  544  Mbps  Channels  for 
Connection  with  Private  Interstate  Communications 
Systems.  Mimeo  No  636  (released  November  8, 
1983). 

'»  Fourth  Report.  95  FCC  2d  at  576 

'♦  See  generally  i7  U.SC  202  EGA  Tariff  Order, 
FCC  84-51  (released  February  17.  1964)  Private  Une 
Rate  Structure  and  Volume  Discount  PracUcet.  40 
FR  18107  (Apiil  27  1984);  MTS  and  WATS  Market 
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and  resellers  should  be  able  to  use 
exchange  facilities  on  the  same  terms 
and  conditions  as  to  interexchange 
carriers  affiliated  with  exchange 
telephone  companies.  We  have 
investigated  carefully  the  switched  and 
special  exchange  access  tariffs  to 
protect  against  provisions  by  which  an 
affiliate  of  an  exchange  telephone 
company  or  any  other  interexchange 
carrier  would  be  favored  by 
discrimination.  Our  complaint  process  is 
available  for  any  allegations  of  such 
discrimination.  Also,  the  interexchange 
carriers  that  are  affiliated  with 
exchange  telephone  companies  and  that 
are  treated  as  nondominant  '*  have 
small  market  shares.  "•  We  have 
received  no  petitions  opposing  the  tariffs 
of  interexchange  carriers  affiliated  with 
exchange  telephone  companies  since  the 
Fourth  Report,  and  the  only  formal 
complaint  filed  against  an  affiliated 
interexchange  carrier  concerns  billing 
for  calls  after  five  rings  even  though  the 
calls  are  not  completed.'^  If  we  find  that 


Slnichire  (CC  Docket  No.  78-72,  Phase  I).  93  FCC  2cl 
241,  recon..  FCC  83-356  (released  August  21, 1983). 
further  recon..  FCC  84-36  (released  Febniaiy  15. 
1964).  In  our  approval  of  GTE  Corp.s  acquisition  of 
Southern  Pacific  Communications  Co..  we 
concluded:  "We  also  do  not  find  reason  for  concern 
»hat  the  transfer  is  likely  to  give  SPCC/SPSC  a 
preference  over  other  interexchange  carriers  .... 
The  potential  for  unequal  treatment  will  be  greatly 
diminished,  if  not  eliminated,  with  the 
implementation  of  our  access  charge  plan. . . . 
[Ijnterested  parties  will  have  the  right  to  petition 
against  these  tariff  filings  and  bring  to  our  attention 
any  proposed  tariffs  they  believe  likely  to  result  in 
an  unjust  discrimination  or  preference."  GTE/SPCC 
Acquisition.  94  FCC  2d  235,  at  255  (1983).  In  United 
Telecom. /U.S.  Telephone  Acquisition.  FCC'84-272 
(released  June  20. 1964),  we  required  United  to  make 
available  access  arrangements  on  the  same  terms 
and  conditions  to  9II  Other  Common  Carriers, 
including  its  affiliate. 

'*  For  the  reasons  slated  in  note  33  infra,  we 
regulate  as  dominant  Alascom  Inc..  a  subsidiary  of 
Pacific  Telecom.,  Inc..  which  owns  exchange 
telephone  companies.  By  the  Fourth  Report,  all 
other  interexchange  carriers  affiliated  with 
exchange  telephone  companies  are  nondominanL 
But  see  note  23  infra  regarding  the  Bell  Operating 
Companies. 

^*  Fourth  Report.  95  FCC  2d  at  575.  In  1983.  ATST 
Communications  had  interstate  revenues  of  $30.4 
billion:  CTE  Sprint  had  interstate  revenues  of  $740 
million;  U.S.  Telephone  (now  affiliated  with  United 
Telecom.)  had  interstate  revenues  of  $13  million: 
and  American  Satellite  had  interstate  revenues  of 
about  $66  million.  ATSTs  Interstate  Monthly  Report 
No.  1  (Decembfer  1983):  data  filed  with  the 
Commission  pursuant  to  47  CFR  67.121;  United 
Telecom./U.S.  Telephone  Acquisition,  supra:  AT»T 
Comments  in  CC  Docket  No.  83-1147,  Appendix  A 
(April  2. 1964). 

"  Bill  Correctors.  Ltd.  v.  CTE  Spnnt.  E-84-18.  We 
have  not  yet  decided  the  merits  of  this  complaint. 
Similar  complaints  were  filed  against  MCI.  Lexitel, 
United  States  Transmission  Systems,  and  Allnet. 
Pursuant  to  the  Fourth  Report,  all  these  carriers  are 
subject  to  forbearance. 


particular  interexchange  carriers 
affiliated  with  exchange  telephone 
companies  have  market  power  or 
otherwise  pose  regulatory  problems,  we 
could  require  them  to  file  facilities 
applications  and  tariffs  subject  to 
dominant  regulation,  or  impose  other 
conditions. 

8.  Interexehange  carriers  affiliated 
with  exchange  telephone  companies 
have  increased  competition  in  interstate 
interexchange  services'*  and  thereby 
benefitted  consumers  through  lower- 
priced  services  and  new  offerings.  While 
structural  separation  decreases 
opportunities  for  cost-shifting  and 
anticompetitive  conduct,  it  can  also 
decrease  efficiency  and  affect  the 
interexchange  carrier's  ability  to 
compete.  In  the  Second  Computer 
Inquiry,  we  stated  our  commitment  to 
the  minimum  necessary  degree  of 
separation:'^ 

To  the  extent  there  may  be  efficiencies 
within  [carriers)  structures  they  should  not 
be  precluded  from  capitalizing  on  them  where 
countervailing  regulatory  considerations  do 
not  demand  stringent  separation. 

While  restrictions  on  interexchange 
services  offered  by  the  Bell  Operating 
Companies  (BOCs)  and  GTE  have 
developed  out  of  antitrust 
proceedings,^"  we  have  not  previously 
prohibited  exchange  telephone 
companies  from  providig  interexchange 
common  carrier  services,  or  required  full 
structural  separation  for  such  activities 
for  all  exchange  telephone  companies.*' 
We  will  consider  the  problems  posed  by 
individual  carriers  regarding  cost- 
shifting  and  anticompetitive  conduct 
and  may  impose  restrictions  in 
particular  cases,  but  wa  see  no  evidence 
at  this  time  that  imposing  such 
restrictions  on  all  exchange  telephone 
companies  would  be  necessary  to 
protect  competition  and  promote 
reasonable  rates.  Accordingly,  neither  of 
Allnet's  proposals  appears  warranted  to 
protect  the  public  interest  at  this  time, 
and  we  deny  Allnet's  petition. 
Nevertheless,  our  concerns  about  cost- 
shifting  and  anticompetitive  conduct  by 

'"  Fourth  Report,  supra.  95  FCC  2d  at  572-73,  576; 
CTE 'SPCC  Acquisition,  supra.  94  FCC  2d  at  251-62: 
United  Telecom  /  U.S.  Tel.  Acquisition,  supra. 

'•77  FCC  2d  at  476. 

•°  The  Modification  of  Final  [udgment  (MFJ) 
limits  the  ability  of  the  BOCs  to  offer  interexchange 
services  United  States  v.  ATftT.  552  F.  Supp.  131 
(DOC.  1982),  afTdaubnom.  Marvland  v.  United 
Stales.  103  S.  Ct  1240  (1983)  See  also  n.  23  infra. 
Also,  the  proposed  consent  decree  agreed  to  by 
CTE  and  the  US.  luslice  Department  (Civ.  Action 
No.  83-1298.  D  DC.)  would  require  structural 
separation  between  the  CTE  operating  companies 
and  Spnnt.  GTE/SPCC  Acquisition,  supra.  94  FCC 
2d  at  240,  We  do  not  express  any  opinion  here  on 
the  rcasonabtenesB  of  these  restrictions. 

• '  See  United  Telfcom..  supra. 


exchange  telephone  companies  led  us  to 
require  in  the  Fourth  Report  a  certain 
amount  of  separation  between  exchange 
telephone  companies  and  affiliated 
interexchange  carriers  which  are 
regulated  as  nondominant.  In  response 
to  informal  requests  for  clarification, 
these  standards  are  explained  in  the 
next  paragraph. 

9.  The  Fourth  Report  made  domestic, 
interstate,  interexchange  resellers 
affiliated  with  exchange  telephone 
companies  subject  to  forbearance: 
facilities-owning  domestic,  interstate, 
interexchange  carriers  affiliated  with 
exchange  telephone  companies  were 
placed  under  streamlined  regulation.** 
We  hereby  explain  what  we  meant  by 
an  "affiliate"  of  an  exchange  telephone 
company  for  purposes  of  qualifying  for 
regulation  as  a  nondominant  carrier.  A 
carrier  affiliated  with  an  exchange 
telephone  company  is  a  carrier  that  is 
owned  (in  whole  or  part)  or  controlled 
by,  or  under  common  ownership  (in 
whole  or  part)  or  control  with,  an 
exchange  telephone  company.  We  seek 
to  avoid  imposing  excessive  burdens  in 
establishing  conditions  for  when  a 
carrier  affiliated  with  an  exchange 
telephone  company  qualifies  for 
forbearance,  because  such  burdens 
would  lessen  competition  and  impose 
costs  on  consumers.  See  para.  10  infra. 
In  order  to  provide  some,  albeit  not 
complete,  protection  against  cost- 
shifting  and  anticompetitive  conduct,  an 
exchange  telephone  company's  affiliate 
qualifying  for  nondominant  treatment 
must  have  separate  books  of  account, 
and  must  not  jointly  own  transmission 
or  switching  facilities  with  that 
exchange  telephone  company.  If  the 
affiliate  uses  the  exchange  telepone 
company's  services,  it  should  acquire 
them  via  the  exchange  telephone 
company's  tariffs.  An  affiliate  qualifying 
for  nondominant  treatment  is  not 
necessarily  structurally  separated  from 
an  ^change  telephone  company  in  the 
sense  ordered  in  the  Second  Computer 
Inquiry,  47  CFR  64.702  [e.g.,  fully- 
separated  personnel  and  marketing  are 
not  necessary  for  nondominant 
regulation). *3  Interstate  services 


"  95  FCC  2d  at  575-76.  579 

"  We  required  that  the  BOCs  employ  structural 
separation  for  the  provision  of  customer-premises 
equipment  (CPE)  and  enhanced  services.  BOC 
Separation  Decision,  supra.  The  BOCs  currently  are 
barred  by  the  MFJ  from  providing  interLATA 
services.  See  United  States  v.  Western  Electric  Co.. 
Civ.  Action  No.  82-0192  (D.D.C.  July  26. 1984).  If  this 
bar  is  lifted  in  the  future,  we  would  regulate  the 
BOCs'  interstate,  interLATA  services  as  dominant      ' 
until  we  determined  what  degree  of  separation,  if 
any  would  be  necessary  for  the  BOCs  or  their 
affiliates  to  qualify  for  nondominant  regulation.  We 
have  not  required  structural  separation  for  the  other 
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provided  directly  by  exchange  telephone 
companies  (not  through  affiliates)  are 
regulated  as  dominant. 

10.  Finally,  we  address  the  issue  of 
forbearance  for  all  the  domestic, 
interstate,  interexchange  services  of 
carriers  affiliated  with  exchange 
telephone  companies.  There  are  three 
reasons  to  extend  forbearance  to  these 
carriers  and  others.  First,  we  found 
earlier  that,  if  we  are  reasonably 
confident  that  our  complaint  process 
and  market  forces  are  sufficient  to  check 
a  carrier's  ability  profitably  to  charge 
unlawful  rates,  consumers  benefit  from 
forbearance  rather  than  streamlined 
regulation.**  Forbearance  can  reduce 
the  costs  and  delay  of  a  carrier 
introducing  new  services  or  changing 
rates.  This  promotes  the  ability  of 
carriers  to  satisfy  consumers'  demands 
faster  and  at  lower  rates.  In  addition, 
forbearance  facilitates  the  entry  of  new 
carriers  and  new  offerings  designed  to 
meet  changing  market  conditions.  Also, 
forbearance  can  benefit  consumers  by 
stimulating  competition.  Forbearance 
can  stimulate  competition  by  facilitating 
entry,  price  decreases,  and  improved 
offerings,  and  by  decreasing  the 
disclosure  of  competitively-sensitive 
information  to  rival  carriers.  Second,  we 


exchange  telephone  companies'  CPE  activiiips  and 
enhanced  serviceB.  For  these  exchange  telephone 
companies,  our  treatment  of  their  nondominani 
interstate,  interexchange  services  would  W  similar 
to  our  treatment  of  their  CPE  activities  and 
enhanced  services,  primarily  separate  books  of 
account  but  not  structural  separation  As  noted 
supra.  GTE  currently  employs  structural  separation 
between  Sprint  and  the  GTE  exchange  telephone 
companies,  and  Continental  employs  structural 
separation  between  American  Satellite  and  the 
Continental  exchange  telephone  companies. 
Furthermore.  United  Telecom,  employs  structural 
separation  between  its  interstate,  mlerevchdnge 
carriers  and  its  exchange  telephone  companies. 
United  Telecom.,  supra  While  we  recognize  that 
this  structural  separation  by  these  large  exchange 
telephone  companies  providing  intersta'e. 
interexchange  services  impedes  cost-shifling  and 
anticompetitive  conduct,  it  appears  that  a  similar 
requirement  for  all  smaller  exchange  telephone 
companies  would  be  unreasonably  burdensome  ."iee 
Illinois  Bell,  supra,  slip  op.  at  19  (most  of  the 
independent  companies,  apart  from  GTE.  are  quite 
small  firms  that  might  find  it  very  costly  to  establish 
separate  subsidiaries  to  market  customer 
equipment"). 

"  See  Second  Report.  91  FCC  2d  at  72-73.  net  on.. 
93  FCC  2d  at  56.  BO;  Fourth  Report.  95  FCC  2d  at 
55.S-5e.  577-79.  While  we  have  not  been  able  to 
quantify  the  benefits  and  costs  discussed  here,  we 
believe  that  they  are  substSntial.  In  the  Further 
Notice.  84  FCC  2d  at  453-55.  we  descnbed  the 
effects  of  prior  review  of  tariffs  and  required  tariff 
filings  in  terms  of  (1|  taking  away  carriers  ability  to 
make  rapid,  efficient  responses  to  changes  in 
demand  and  cost:  (2)  impeding  and  removing 
incentives  for  competitive  price  discounting:  (3) 
imposing  costs  on  carriers  thai  attempt  to  make  new 
offerings;  and  |4|  increasing  the  costs  of  the 
Commission's  operations.  All  of  these  effects  can 
harm  consumers  through  higher  prices  and  services 
which  do  not  meet  their  needs. 


have  had  favorable  experience  •*  in 
applying  forbearance  to  most  resellers 
since  August  1982  ««  and  to  aU  other 
resellers  and  specialized  common 
carriers  since  November  1983.  The  only 
formal  complaints  we  have  received 
against  carriers  subject  to  forbearance 
involve  the  practice  of  charging 
customers  after  five  rings  even  though 
the  call  is  not  completed.'^  Third,  during 
the  nine  months  that  facilities-owning 
interexchange  carriers  affiliated  with 
exchange  telephone  companies, 
miscellaneous  common  carriers,  and 
domestic  satellite  carriers  have  been 
subject  to  streamlined  regulation,  the 
Commission  has  received  no  petitions 
opposing  their  tariffs  or  formal 
complaints  against  them. 

11.  Therefore,  we  find  that  it  would  be 
in  the  public  interest  to  apply 
forbearance  to  all  the  domestic, 
interstate,  interexchange  services  of 
carriers  affiliated  with  exchange 
telephone  companies.**  However,  we 
require  all  of  these  carriers  owning 
transmission  lines  to  file  the  semi- 
annual reports  on  circuits  added 
provided  for  by  47  CFR  §  63.07.  This 
information  will  contribute  to  the 
completeness  of  our  data  on  the 
telecommunications  industry's  structure 
and  help  us  mold  our  regulation  of 


"  TTie  DC  Circuit  Court  of  Appeals  once 
referred  to  "the  kind  of  iiiue  [involving  expert 
opinions  and  forecasts  of  the  effects  of  a  regulation 
on  businesses]  where  a  month  of  experience  will  be 
worth  a  year  of  hearings. .  .  .  (I)t  is  the  obligation  of 
an  agency  to  make  re-examinations  and 
adjustments  in  the  light  of  experienced."  American 
Airlines.  Inc.  v  CAB.  359  F.2d  624.  833  (DC.  Cir.), 
cert,  deniedrm  L'.S.  M3  11986).  See  also  Geller  v 
FCC.  610  F.2d  973.  978  n.39.  980  (DC.  Cir.  1979)  (the 
FCC  has  the  "affirmative  duty  to  ascertain  whether 
jour)  regulations  still  serve  [)  some  aspect  of  the 
public  interest"). 

"  See  comments  of  ATftT  in  CC  Docket  No  83- 
1147  at  25  (more  than  400  resale  earners  have 
entered).  It  ap[>ears  that  at  least  some  of  these 
earners  would  not  have  entered  and  expanded  their 
services  if  we  required  tariff  filing  (involving  costs, 
delays,  and  uncertainty  about  the  results  of  our 
tariff  review)  and  pnor  certification  as  common 
carriers  (again  involving  costs,  delay,  and  the 
specter  of  regulatory  entanglements) 

"  See  note  17  supra 

"  In  the  Fourth  Report.  95  FCC  Zd  at  579.  we 
slated;    We  may  extend  forbearance  treatment  to 
other  categones  of  non-dominant  carriers  in  the 
future  after  observing  the  costs  and  benefits  of 
streamlined  regulation  of  different  categories  of 
earners.  Within  18  months  after  issuance  of  this 
Order,  we  will  review  our  experience  and  decide 
whether  to  continue  applying  streamlined  regulation 
to  earners  we  today  classify  as  non-dominanl.'  We 
find  that  this  revision  is  warranted  at  this  time  for 
the  reasons  stated  in  para  10  supra.  By  this  action, 
we  grant  the  requests  for  forbearance  of  ISACOMM 
and  Amencan  Satellite.  Earlier  commenters  in  this 
proceeding  also  requested  forbearance  for  earners 
affiliated  with  exchange  telephone  companies.  See. 
eg  .  Comments  of  Central  Telephone  and  Utilities 
Corp  (Apnl  28.  1981). 


common  carriers  to  serve  the  public 
interest.** 

12.  Domestic  Satellite  Carriers.  SBS' 
petition  for  reconsideration  requested 
forbearance  rather  than  streamlined 
regulation  for  its  domestic,  interstate, 
interexchange  services.  SBS  stated  that 
its  specialized-common-carrier  and 
reseller  competitors  are  subject  to 
forbearance  and  thereby  gain  a 
competitive  advantage,  and  that  there 
has  been  only  a  single  complaint  against 
a  SBS  tariff  filing  in  over  200  filings  *° 
Comments  of  GTE  Spacenet  Corp..  GTE 
Satellite  Corp.,  and  American  SatelHte 
Co.  support  forbearance  for  all  domsats. 
These  comments  cite  the  costs  and 
delays  related  to  filing  tariffs,  and  the 
anticompetitive  consequences  of  having 
tariffs  on  file.  GTE  Satellite  noted  that 
none  of  its  tariff  filings  encountered  an 
opposing  petition,  and  urged  expeditious 
application  of  forbearance  to  domsats. 
No  party  opposed  our  finding  that    , 
domsats  are  nondominant  carriers  or 
opposed  SBS'  petition  for  forbearance. 
Subsequent  to  its  petition  for 
reconsideration,  SBS  petitioned  for 
forbearance  by  waiver  under  para.  37  of 
Ihe  Fourth  Report'* 

13.  Regarding  another  proceeding  by 
which  we  decreased  regulatory  burdens 
on  domsats,  in  June  1984  the  D.C.  Circuit 
Court  of  Appeals  affirmed  our 
Transponder  Sales  order.'*  This  order 
recognized  that  domsats  do  not  possess 
the  market  power  required  to  impair  the 
reasonable  availability  of  transponder 
supply,  and  that  the  public  interest 
would  not  be  served  by  tariff  regulation 
of  all  transponder  uses.  Accordingly,  our 
decision  authorized  transponder  sales 
on  a  non-common  carrier  basis.  In 
similar  recognition  of  domsats'  lack  of 
market  power,  we  applied  streamlined 
regulation  to  them  in  the  Fourth  Report 
and  stated  that  our  experience  with  such 
regulation  might  later  lead  us  to  apply 
forbearance  to  them.  For  the  reasons 
stated  in  paras.  10-11  supra  (including 


••  See  Long-Run  Regulation  of  ATaTs  Basic 
Domestic  Interstate  Services,  supra;  Fourth  Report 
95  FCC  2d  at  57R 

"  The  challenged  tariff,  filed  before  we  applied 
streamlined  regulation  to  SBS.  involved  a  proposed 
auction  in  connection  with  its  ofTenng  of 
transponder  capacity  senice  SBS  subaequcntly 
withdrew  the  auction  provision  from  its  tanff. 

• '  The  Fourth  Report  delegated  to  the  Common 
Carrier  Bureau  the  authority  to  apply  forbearance  to 
a  nondominant  earner  on  a  case-by-case  basis  95 
FCC  2d  at  579. 

"  Domestic  Fixed-Satellite  Transponder  Sales.  90 
FCC  2d  1238  (1982).  afTd  sub  nam  Wold 

Communiealioru  v.  FCC F  2d (DC.  Cir 

1984).  The  Court  concluded  that  "the  public  interest 
touchstone  of  the  Conununica  lions  Act.  beyond 
question,  permits  the  FCC  to  allow  the  marketplace 
to  substitute  for  direct  Commission  regulation  in 
appropriate  circumstances."  slip  op.  at  22. 
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our  experience  in  regulating  domsats  by 
streamlined  regulation)  and  in  the 
petitions  and  comments  cited  in  para.  12 
supra,  we  find  that  the  costs/benefits  of 
forbearance  are  more  in  the  public 
interest  than  those  of  steamlined 
regulation  for  domsats.  We  hereby 
replace  streamlined  regulation  of 
domsats"  domestic,  interstate, 
interexchange  sen'ices  with 
forbearance.'*  However,  we  retain  our 
Title  in  regulation  of  domsats.  the 
process  for  certification  of  non-common 
carrier  domsnt  systems  established  in 
Transponc'er  Sales,  and  the  semi-annual 
reportmg  requirements  on  circuits  added 
(47  CFR  63  07)  for  domsats.  Included 
within  our  decision  to  apply  forbearance 
to  domsats  are  grants  of  SBS's  petitions. 

14.  .\fLscel!unroiis  Common  Carriers. 
L'nder  the  Fourth  Hennrt.  miscellaneous 
common  carriers  (MCCs)  were  found 
nondominant  and  made  subject  to 
streamlined  regulation.'*  We  staled  that 
our  experience  with  streamlined 
regulation  of  MCCs  misht  later  lead  us 
to  apply  forbearance  to  them.  In  June 
1984  the  Common  Carrier  Bureau 
granted  Southern  Satellites  motion  to 
regulate  its  MCC  services  by 
forbearance:  the  Bureau  found  that 
forbearance  fo^  these  services  was  more 
in  the  public  interest  than  streamlined 
regulation.  =•*  For  the  reasons  stated  in 
paras.  10-11  supra  (including  our 
experience  in  regulating  MCCs  by 
slreamlmed  regulation],  we  find  that  the 
costs/benefits  of  forbearance  are  more 
in  the  public  interest  than  those  of 


"  A  recent  report  stale*  that  there  are  a 
suhslanlial  nu.-nt)er  of  inar  live  dorresiu; 
trsn'ifKmders  and  that  transponder  capacity  has 
?rown  faster  than  demand.  Transponder  Lnoding 
Heport.  Satellile  Week  (AurusI  6,  1964)  1-3. 
However,  we  will  regulaie  one  domsat.  Alascom,  as 
di>€iiinant.  Alascom  benefits  from  the  Commission's 
rate-integTBfion  poHcly  for  interstate  KfTS  and 
WATS  Mrvices  to  nonconliau.ius  domestic  points 
Eslablishment  of  OomeMtic  Comtr.umcalioru 
Sdtellile  FdCiliUes.  35  KCC  2a  844.  856.  J8  FCC  2d 
665  (1972).  aff'd  sub  nam  Network  Prniect  v  FCC. 
51 1  F  2d  788  (D  C  Cir  \9r',Y  '.n'earation  of  Rates 
and  Services  FCC  B3-U06  (released  |a^u<^^v  5.  19a4) 
This  policy  has  led  us  to  inquire  into  the  ability  of 
carriers  not  receuing  rate-intpgralion  payments, 
such  as  General  Communications  Inc.,  to  compete  in 
sening  Alaska,  The  current  rate-integration 
arrangements  and  state  of  competition  warrant 
regulation  of  Alascom  as  dominant  A'so,  we  will 
contirrae  to  regulate  the  serv,rp5  of  .'KTiiT 
Communications  usinji  satelh'n  facilities  as 
dominant  See  para  18  •."''•r)  The  domestic  services 
of  Communications  Satpl'.iie  Corp.  have  not  been 
analyred  in  this  proceeding  and.  unliTfurther  action. 
we  will  continue  to  regulate  them  as  dominant. 
S'otire.  77  FCC  2d  at  311  n  6 

"gs  FFC2d  at  566-67,  5-5  Karlier  comments  in 
ttiis  proceeding  requested  that  we  apply 
forbearance  lo  MCCs.  Sef  f.f^ .  Comments  of  United 
Video  and  Comments  of  Western  Tele- 
Communications  (filed  April  28.  1981) 

''  Southern  Satellite  Systems:  Petition  for  Waiver 
of  Certain  Common  Camer  Regulations,  Mimeo  No. 
4875  (releaaed  |une  19. 1984) 


streamlined  rejjulation  for  all  MCCs.  We 
hereby  replace  streamlined  regulation  of 
MCCs'  domestic,  interstate, 
interexchange  services  with 
forbearance.  We  retain  our  Title  III 
regulation  of  MCCs.  Also,  MCCs  will  be 
subject  to  the  semi-annual  reporting 
requirement  on  circuits  added  (47  CFR 
63.07). 

15.  Hawaii.  The  State  of  Hawaii 
requested  the  Commission  to  require 
GTE  Sprint  Communications  Corp.  to 
file  tariffs  or  some  other  reports  so  as  to 
assure  compliance  with  the  conditions 
in  the  GTE/SPCC  Acquisitiort  order  ^s 
regarding  rate  and  service  integration. 
The  State  of  Hawaii  recognizes  that 
satisfying  its  concerns  does  not  require 
that  GTE  Sprint  file  tariffs  at  the 
Commission.  GTE  Sprint  responded  that 
requiring  it  to  file  tariffs  would  reduce 
its  ability  to  compete  and  is  unnecessary 
to  assure  compliance  with  the 
conditions  in  tbat  order.  Currently, 
despite  our  application  of  forbearance  to 
GTE  Sprint,  this  carrier  has  tariffs  on 
file  at  the  Commission.  These  tariffs 
should  provide  the  information 
necessary  to  check  on  GTE  Sprint's 
compliance  with  the  rate-and-service 
integration  conditions.  In  case  at  some 
future  time  GTE  Sprint  no  longer  has 
tariffs  on  file  with  sufficient  information 
to  address  the  State  of  Hawaii's 
concerns,  we  require  that  GTE  Sprint 
make  reasonably  available  suffipient 
information  about  its  rates  and  services 
so  that  the  State  of  Hawaii  and  the 
Commission  can  ascertain  whether  the 
carrier  is  complying  with  these 
conditions.  Thus,  we  grant  the  State  of 
Hawaii's  petition.  However,  we  do  not 
require  that  such  information  be  filed  at 
the  Commission  unless  we  specifically 
request  it.  We  do  not  believe  that  it  is 
necessary  for  us  to  specify  the  format  or 
contents  of  such  information  at  this 
time.  Nor  do  we,  at  this  time,  specify  the 
means  by  which  GTE  Sprint  could  make 
the  information  reasonably  available. 

la  Initial  Certification.  The  present 
rule  regarding  Section  214  authority  for 
nondominant  carriers,  47  CFR  63.07, 
requires  revision  so  that  the  language 
complies  with  our  orders  in  this 
proceeding.  After  the  amendments 
ordered  in  the  Fourth  Report,  the  rule 
states,  inter  alia,  that  certain  filings  are 
necessary  for  a  nondominant  carrier  to 
obtain  initial  certification  to  become  an 
interstate  communications  common 
carrier,  or  to  constuct  lines  by  cable.  We 
have  previously  ordered  that  carriers 
subject  to  forbearance  are  not  required 
to  make  filings  under  Section  214.^' 


Accordingly,  we  eliminate  the  language 
providing  for  these  filing  requirements, 
but  maintain  the  semi-annual  reports  on 
initial  circuits  and  circuits  added.  The 
revisions  to  Part  63.07  are  shown  in  the 
attachment. 

17.  Mixed  Characteristics.  Finally,  we 
turn  to  the  provisions  of  the  Fourth 
Report  regarding  carriers  with  mixed 
characteristics,  such  as  a  carrier 
providing  international  services  (subject 
to  full  regulation),  domestic  record 
carrier  services  with  internaional 
interconnections  (subject  to  strea.mlined 
regulation),  and  domestic  resale  services 
(subject  to  forbearance).'*  Para.  37  of 
that  Order  stated  that  a  carrier  with 
mixed  characteristics  but  "separate 
affiliates"  for  its  various  services  could 
be  subject  to  different  levels  of 
regulation  among  its  affiliates.  On  the 
other  hand,  we  stated  that  for  a  single 
entity  with  mixed  characteristics,  all  of 
its  services  would  be  subject  to  the 
heaviest  burden  of  regulation  applicable 
to  any  of  its  services.  The  concept  of 
"separate  affiliate  '  has  caused 
confusion.  This  concept  was  intended  to 
ease  the  administration  of  different 
amounts  of  regulation  for  different 
carriers  during  this  period  in  which  we 
are  evaluating  the  competition  faced  by 
certain  carriers  in  some  or  all  of  their 
services.  It  was  not  intended  to  require 
that  a  carrier  with  mixed  characteristics 
form  structurally-separated  subsidiaries 
in  the  sense  ordered  in  the  Second 
Computer  Inquiry  in  order  to  benefit 
from  some  stramlined  regulation  or 
forbearance.  Nor  was  it  intended  to 
encourage  carriers  to  balkanize  their 
operations.** 

18.  In  the  case  of  exchange  telephone 
companies,  the  requirement  of  a 
separate  affiliate  for  nondominant 
treatment  is  warranted  by  our  concerns 
about  cost-shifting,  discriminatory 
exchange  access,  and  the  dominance  of 
exchange  telephone  companies  in 
exchange  services.  See  para.  9  supra. 
Similarly,  concerns  about  cost-shifting 


»"94  FCC  2d  235  (1983). 

"  Second  Report  91  FCC  2d  at  73.  Generally,  it  is 
contrary  to  Commtewon  policy  to  limit  entry  of 


common  carriers  See  Specialized  Common  Carrier 
Ser\nce».  29  FCC  2d  870  (1971).  oTrf  -sub  nnm 
Washington  Utilities  and  Transportation  Comm'n.  v. 
FCC.  513  F  2d  1142  (9th  Cir ).  verl  d>-nipd  423  U.S. 
836  (1975);  Domestic  Communications  Satellite 
Facilities.  35  FCC  2d  844  (19721;  MCI 
Telecommunications  Corp  v  FCC.  561  F  2d  365 
(DC.  Cir  1977).  cert  denied.  434  US  1040  (1978) 
(Execunet  I);  MCI  Teleroffunumcalions  Corp  v. 
FCC  580  F  2d  590  (DC  Cir  |  cert,  denied.  4.39  U.S. 
980  (1978)  (Execunet  II)  Also,  it  is  unnecessary  to 
control  investments  in  lines  as  a  means  of 
regulating  nondominant  carriers  rate  bases.  We 
have  concluded  thai  nondominant  carriers'  lack  the 
ability  profitably  to  charge  unjust  or  unreasonable 
rates. 

"  95  FCC  2d  at  579. 

"  See  Southern  5>ale!!ite  Systems,  supra: 
Comments  of  GTE  Sprint  on  ICOM  Petition  at  2. 
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and  anticompetitive  conduct  lead  us  to 
regulate  all  of  the  common  carrier 
services  of  AT&T  Communications  as 
dominant  at  this  time.**"  However,  we 
believe  that  these  concerns  are  not  as 
great  with  regard  to  other  carriers 
regulated  as  dominant."  For  these  other 
dominant  carriers,  the  costs  of  requiring 
a  separate  affiliate  (including  higher 
operational  costs  from  a  balkanized 
supply  of  services  and  the  possibility 
that  some  integrated  ser\ices  will  not  be 
offered)  do  not  seem  justified  by 
regulatory  concerns.  We  find  that  the 
information  required  on  the  title  page  of 
every  tariff  and  tariff  revision  should  be 
sufficient  to  identify  whether  the  tariff 
includes  a  service  covered  by  full 
regulation,  sfreamlined  regulation,  or 
forbearance  (if  the  carrier  chooses  to  file 
a  tariff  for  a  ser\'ice  subject  to 
forbearance).  Under  47  CFR  61.54(b),  the 
title  page  must  contain  a  brief  statement 
showing  each  class  of  service  provided 
therein  and  the  geographical  application 
of  the  tariff  or  supplement.  A  tariff  or 
tariff  revision  covering  a  carrier's  mix  of 
services,  some  subject  to  full  regulation 
and  some  subject  to  nondominant 
regulation,  must  be  filed  with  the  notice 
period  required  for  full  regulation  but 
with  cost  support  only  for  the  services 
covered  by  full  regulation.  If  a  tariff 
includes  a  mix  of  ser\'ices  and  a  revision 
to  the  tariff  covers  only  services  subject 
to  nondominant  regulation,  the  tariff 
revision  may  be  filed  on  14-days'  notice 
and  without  cost  support.  These 
procedures  replace  the  "separate 
affiliate"  provisions  of  the  Fourth  Report 
except  for  carriers  affiliated  with 
exchange  telephone  companies. 


"The  basic  services  of  ATST  Information 
Systems  are  subject  to  forbearance  AT4T: 
Provision  of  Basic  Services  Via  Resale  bv  Separate 
Sub8idiar>'.  49  FR  28.835  (July  17. 1984)  AT&T 
Information  Systems  is  structurally  separated  from 
AT*T  Communications. 

*' After  this  Order,  dominant  regulation  applies  to, 
inter  alia.  (1)  the  intemation.il  services  of  carriers, 
(2)  exchange  services  of  earners.  (3)  ATST. 
Communications,  and  (4)  providers  of  domestic 
public  land  mobile  radio  services,  public  coast 
maritime  mobile  radio  services,  multipoint 
distribution  services,  and  cellular  mobile  radio 
services.  95  FCC  2d  at  582.  We  have  not  yet 
examined  the  market  power  of  the  earners 
described  in  (4),  Many  of  the  carriers  described  in 
(4)  are  small  and  their  ability  to  engage  in 
anticompetitive  conduct  or  cost-shifting  appears 
limited.  Pending  our  review  of  their  market  power, 
the  costs  of  requinng  them  to  estaDlish  and  operate 
through  separate  affiliates  to  qualify  for  non- 
dominant  treatment  for  services  that  have  been 
classified  as  non-dominant  appear  to  outweigh  the 
likely  benefits.  As  for  the  international  record 
carriers,  the  equal-interconnection  requirements  of 
the  Record  Carrier  Competition  Act  appear  to  limit 
potential  anticompetitive  conduct  and  cost-shifting, 
again  making  separate  affiliates  unattractive  with 
regard  to  our  regulatory  goals.  All  common  carrier 
services  provided  by  Communications  Satellite 
Corp.  are  regulated  as  dominant.-^p  note  33  suprv 


III.  Forbearance  for  DEMS  Carriers 

19.  In  1981  the  Commission  allocated 
radio  spectrum  for  nationwide  common 
carrier  digital  transmission  networks 
(DEMS  systems)  providing  high-speed, 
two-way  transmissions.*' We 
anticipated  that  DEMS  systems  would 
be  used  for  document  distribution,  data 
communications,  and  teleconferencing. 
The  intercity  links  of  these  networks 
employ  satellite,  microwave,  fiber 
optics,  or  cable  facilities,  and  their 
intracity  facilities  include  digital 
termination  systems  (DTS)  and 
intemodal  links. ♦^  Each  DTS  is  a 
component  of  a  DEMS  network.  We 
have  allocated  23  channels  at  10.6  and 
18  GHz  for  DTS  operations  in  each 
major  city  (SMSA),  with  14  channels  for 
common  carriage.**  As  of  May  1984,  we 
have  granted  approximately  600 
construction  permits  for  DTS. 

20.  In  the  Fourth  Report,  we  noted  that 
the  possible  nondominance  of  DEMS 
carriers  had  not  yet  been  considered  in 
the  Competitive  Carrier  Rulemaking.*'' 
In  May  1984  ICOM  filed  a  petition 
requesting  forbearance  treatment  for  its 
DEMS,  but  recommending  that  we 
consider  DEMS  operators'  requests  for 
nondominant  treatment  on  a  case-by- 
case  basis.  ICOM's  proposed  DEMS 
system  would  serve  53  cities  in  31  states 
for  voice,  data,  and  fascimile 
transmissions.  ICOM  expected  that  its 
proposed  network  will  cost  about  $18.3 
million,  and  that  it  will  face  competition 
from  specialized  common  carriers, 
private  microwave  and  fiber  optic 
systems,  cable  television  operators, 
AT&T,  WU,  value-added  resale  carriers, 
domsats.  and  other  DEMS  carriers.** 
Our  Pubhc  Notice  *'  requested 
comments  on  the  application  of 
streamlined  regulation  or  forbearance  to 
DEMS  carriers  or  services  generally.*' 


"DEMS.  86  FCC  2d  360.  360-61  (1981)  (First 
Report),  petttjor  forrev:ew  denied  sub  nom. 
Alascom  Inc,  v  FCC,  727  F  2d  1212  (D  C.  Cir  1984): 
FCC  83-392  (released  September  30. 1983)  (Second 
Report). 

"See  Local  Area  Telecommunications,  Tariff 
FCC.  .Nos  1  [filed  March  16, 1983)  and  2  (filed 
February  20,  1984)  (DE.MS):  ISACOMM.  Tanff  F  C  C 
No.  3  (filed  October  19.  1983)  (DTS). 

"Application  of  CfcP  Tel.,  supra,  at  para.  5.  Of  the 
13  channels  at  10.6  GHz.  seven  are  for  extended 
netwc.'ks  (30  or  more  cities)  and  six  are  for  limited 
networks  (1  to  29  cities). 

"95  FCC  2d  at  582, 

"ICOM  Petition,  supra,  at  6,  8 

''See  note  6  supra. 

"Digital  Terminations  Service.  Inc. 
Contemporary  Digital  Services.  Inc..  and  L.oc«l  Area 
Telecommunications.  Inc..  support  fort>earance  for 
OEMS  provided  by  all  earners  GTE  Spnni  and 
ISACOMM  support  forbearance  for  DE.MS  earners 
otherwise  eligible  for  forbearance,  and  streamlined 
regulation  for  DEMS  earners  otherwise  eligible  for 
streamlined  regulation  Tymnet  DTS..  Inc.  argued 
that  all  DEMS  providers  offering  interstate, 
domestic  inlerexchange  telecommunications 


21.  We  find  that  the  domestic 
interstate,  interexchange  services 
provided  via  DEMS  have  close 
substitutes.  Customers  considering 
DEMS  for  data,  voice,  facsimile,  or 
video  transmissions  have  a  wide  variety 
of  services  and  suppliers  capable  of 
meeting  their  needs.  Instead  of  using 
DTS  for  origination  and  termination, 
close  substitutes  can  use  switched  and 
special  exchange  access  services  offered 
by  exchange  telephone  companies  via 
wire  pair,  coaxial  cable,  microwave,  or 
fiber  optics.  Or,  they  can  originate  and 
terminate  directly  to  customers' 
premises  using  these  transmission 
media  or  satellite  earth  stations.  DEMS 
carriers  would  use  the  same  intercity 
transmission  services  as  a  large  number 
of  non-dominant  carriers  and  AT&T. 
Because  of  demand  and  supply 
substitutability,  we  find  that  providers 
of  domestic,  interstate,  interexchange 
DEMS  services  are  in  the  relevant 
product  and  geographic  markets 
identified  in  the  Fourth  Report.  None  of 
the  commenters  in  this  proceeding 
dispute  this  finding. 

22.  Furthermore,  a  DEMS  carrier  offers 
a  new  service  and  will  have  only  a 
miniscule  share  of  this  market.**  Most 
directly,  the  current  spectrum  allocation 
and  licensing  policy  provides  that  any 
one  DEMS  common  carrier  service  faces 
actual  or  potential  competition  from  13 
other  DEMS  common  carrier  services 
and  services  using  9  private  DTS 
frequencies.  ICOM's  estimate  that  it  will 
cost  only  $18.3  million  for  it  to  construct 
facilities  for  its  DEMS  evidences 
relatively  low  cost  barriers  to  entry. 
Moreover,  DEMS  carriers  compete  with 
established  carriers  and  new  entrants 
using  other  transmission  technologies. *° 


services  on  a  nationwide  basis  should  be  subiect  to 
streamlined  regulation,  and  that  forbearance  would 
be  premature  until  the  Commission  gained 
experience  in  streamlined  regulation  of  DEMS  SBS 
stated  that  all  similarly-situated  non-dominant 
DEMS  earners  should  be  subieci  to  the  same 
regulatory  treatment,  and  that  the  Commission 
should  preempt  any  contrary  state  regulation  The 
Association  of  Long  EMstance  Telephone  Companies 
did  not  take  a  position  on  non-dominant  treatment 
of  DEMS.  but  stated  that  DE.MS  earners  should  be 
required  to  file  tariffs  with  the  Curr..Tii8sion  and 
must  not  prohibit  resale  Finally  .^TftT  argued  that 
DEMS  should  be  subject  to  forbearance  when 
offered  by  any  earner  including  ATaT  SBS,  MCL 
GTE  SpnnL  and  ISACOMM  claimed  that  the 
Commission  lacks  specific  information  about  how 
AT»T  intends  to  um  DTS/DEMS.  and  that  ATiTs 
request  should  not  be  considered  in  this  proceeding. 
ICOM  was  renamed  as  Dama  Telecommunications 
Corp  (DamaNet).     • 

"  In  Nationwide  Paging.  FCC  84-148.  at  8-8 
(released  May  24.  1984),  we  found  that  new)y- 
authonzed  national  paging  networks  will  be 
nondominant  and  applied  forbearance  to  them. 

**  See  note  15  supm. 
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In  addition,  while  our  experience  with 
OEMS  tariffs  has  been  Hmited.*>  we 
have  not  received  any  petitions  against 
the  OEMS  tariffs  that  have  been  filed  or 
formal  complaints  regarding  any  DEMS 
service.  We  conclude  that,  with  two 
exceptions  explained  in  para.  24  infra. 
all  providers  of  domestic,  interstate, 
interexchange  DEMS  services  should  be 
regulated  as  nondominant  for  these 
services.** 

23.  Finally,  we  find  that  forbearance 
will  help  promote  the  entry  and 
expansion  of  DEMS  by  relieving  carriers 
of  the  costs  and  delay  of  required  tariff 
filings,  and  will  help  promote 
competition.  These  developments  will 
benefit  consumers.  See  para.  10  supra. 
In  many  cases,  it  is  most  costly  for  a 
new  carrier  to  prepare  and  file  its  first 
fanff  than  any  subsequent  tariff.  The 
benefits  of  forbearance  over  streamlined 
regulation  can  be  especially  great  for 
new  carriers.  In  applying  forbearance  to 
DEMS  carriers,  we  are  confident  that 
market  forces  and  our  complaint  process 
will  be  sufficient  to  ensure  that  these 
carriers  charge  just,  reasonable,  and 
nondiscriminatory  rates.  We  can  impose 
a  requirement  of  tariff  filings  and  cost 
support  if  our  experience  with  DEMS 
carriers  indicates  that  these  regulatory 
burdens  are  warranted.  For  these 
reasons,  we  reject  Tymnet's  contention 
that  we  should  apply  streamlined 
regulation  to  DEMS  rather  than 
forbearance  at  this  time.  Under 
forbearance,  providers  of  DEMS 
offerings  must  charge  just,  reasonable, 
and  nondiscriminatory  rates;  DEMS 
providers  must  obtain  radio  licenses 
under  Title  III  and  comply  with  the 
procedures  and  filing  requirements  we 
established  in  General  Docket  No.  79- 
18fi;  *'  DEMS  services  are  subject  to  our 
complaint  process:  DEMS  providers  must 
file  semi-annual  reports  on  their  con- 
strut  tion  progre.ss,  47  CFR  21.43.  and  on 
their  initial  and  additional  lines,  47  CFR 
63.07;  and  DEMS  services  must  comply 
with  our  Title  II  regulatory  policies, 
including  those  requiring  reasonable, 
nondiscriminatory  interconnections  *♦ 
and  prohibiting  resale  restrictions.**  We 
apply  dominant  regulation  to 
intraexchange  services  provided  via 
DTS.  including  intraLATA.  interstate 


* '  See  note  43  supra. 

"  Para.  18  supra  explains  how  carriers  with 
mixed  characterisficf  would  have  their  DEMS 
senricCT  subject  to  nondominant  regulation.    ' 

**  See  note  42  supra. 

"  Application  of  C  ft  P  Tel,,  supra,  at  9  ft  n.  14. 

"  See  Resale  and  Shared  Use.  80  FCC  2d  261 
(1978),  affdsub  nom.  ATftT  v.  FCC.  572  F.2d  17  (2d 
Cir  ).  cerf.  denied  43B  VS.  895  (1978);  Re«ale  and 
Shared  Uao  of  Domestic  Public  Switched  Network 
Services.  83  FCC  2d  1«7  (1980) 


DTS  services  of  BOCs.**  Also,  we  apply 
dominant  regulation  when  DTS  is  used 
to  provide  interstate  exchange  access 
services  by  an  exchange  telephone 
company  or  by  an  affiliated  carrier  in  its 
exchange  service  area.*' 

24.  There  are  two  exceptions  to 
forbearance  treatment  for  all  DEMS 
services.  First,  exchange  telephone 
companies  will  be  regulated  as 
dominant  for  their  domestic,  interstate, 
interexchange  DEMS  services  which  are 
not  provided  through  affiliated 
carriers.**  We  expect  that  exchange 
telephone  companies  will  continue  to  be 
dominant  providers  of  exchange  and 
exchange  access  services,  even  with  th^ 
entry  of  other  DTS  carriers.  To  qualify 
as  a  nondominant  carrier  for  its 
domestic,  interstate,  interexchange 
DEMS  services,  a  carrier  affiliated  with 
an  exchange  telephone  company  must 
meet  the  requirements  of  para.  9  supra. 
Also.  AT&T  has  not  filed  any 
applications  for  DEMS  or  D'f'S.  We 
currently  apply  dominant  regulation  to 
AT&T  Communications'  (ATCOM's) 
services,  and  we  are  uncertain  how 
ATCOM  will  offer  DFJ^S  services  or 
integrate  DTS  facilities  into  its  other 
transmission  facilities.**  In  light  of  our 
concerns  about  cost-shifting, 
anticompetitive  conduct,  and 
discrimination,  we  will  apply  dominant 
regulation  to  all  of  ATCOM's  services 
until  we  evaluate  further  the  record 
developed  in  the  AT&T  Inquiry  and 
receive  specific  DEMS  applications  from 
AT&T.«°  On  the  other  hand,  if  AT&T 
Information  Systems  provides  DEMS 
services  via  resale,  it  can  do  so  subject 
to  forbearance."" 

25.  In  their  comments  and  replies, 
both  SBS  and  Contemporary  Digital 
Services  urge  that  any  forbearance  be 
accompanied  by  preemption  of  any  state 
regulation  inconsistent  with  that  policy. 
In  our  orgina!  DEMS  order,"*  we  did  not 


"  Application  of  C  ft  P  Tel.,  supra-.  Fourth  Report, 
supra.  95  FCC  2d  at  55"  n.6  (BOCg'  intral-ATA. 
interstate  services  not  in  the  relevant  market  of 
domestic  interstate,  irterexchange 
telecommunications  ier\ice8). 

"  Fourth  Report.  GS  FCC  2d  at  576. 

*•  See  Application  of  C  ft  P  Tel.,  suprxj.  at  5-6  (use 
of  DTS  facilities  for  exchange  or  exchange  access 
services  by  an  exchange  carrier  in  its  own  exchange 
service  areas):  para.  9supro- 

••  See  Reply  Comments  of  MCI 
Telecommunications  Corp  to  ICOM  Petition  (MCI 
uses  DTS  facilities  for  its  tanffed  services  just  as  it 
uses  microwave,  fiber,  and  other  transmission 
faciliUes). 

•°  Long-Run  Regulation  of  ATftTs  Domestic 
Interstate  Services,  si^nr.  note  4  supra. 

*'  AT&T:  Provision  of  Basic  Services  Via  Resale 
by  Separate  Subsidiaiy.  supm. 

"88  FCC  2d  at  3St>-90.  petition  for  review  denied 
sub  nom.  Alascora.  Inc.  v  FCC.  T27  F  2d  1212  (D  C 
Cir.  1984). 


preempt  any  state  action  at  that  time. 
But,  we  did  express  our  intention  to 
preempt  any  future  state  regulation 
which  would  interfere  with  our  proposal 
for  the  development  of  end-fo-end 
digital  radio  common  carrier 
communications  services.  At  the  present 
time,  we  are  not  aware  of  any  existing 
state  actions  which  warrant  preemption. 

26.  We  also  note  that  our  decision  to 
forbear  from  requiring  Section  214  filings 
does  not  in  any  way  relieve  applicants 
from  their  obligations  to  obtain  a 
network  authorization  before 
proceeding  to  construct  DTS  facilities.  In 
our  reconsideration  of  the  original 
DEMS  order,  we  noted  that  applicants 
would  not  have  to  file  separate  Section 
214  applications  because  the  filing  of 
information  required  to  be  submitted  in 
a  complete  radio  application  for  a  DEMS 
network  would  be  sufficient  to  make  the 
necessary  determinations  under  Section 
214  as  well  as  under  Title  III.*"  We  want 
to  emphasize  that  our  decision  today 
does  not  in  any  way  affect  the  network 
concept  of  DEMS.  Applicants  must  still 
seek  and  receive  a  network 
authorization  under  Title  III  before  any 
construction  may  begin.'*  In  addition, 
our  decision  in  no  way  affects  the 
maximum  period  for  construction,  which 
continues  to  be  no  more  than  60  months 
after  the  grant  of  construction  authority 
for  Extended  networks,  and  30  months 
for  Limited  networks,'* 

rV.  Conclusion  and  Ordering  Clauses 

27.  We  believe  that  the  actions 
ordered  today  will  eliminate 
unnecessary  regulatory  burdens,  and 
improve  the  price  and  quality  of  services 
available  to  consumers  by  reducing 
regulatory  costs  and  delays  and 
promoting  competition.  We  are 
continumg  to  examine  the  costs  and 
benefits  of  other  aspects  of  our 
regulation,  including  regulatory  burdens 
imposed  on  AT&T,  to  further  the 
statutory  goals  of  widely-available, 
reasonably-priced,  efficient 
telecommunications  services. 

28.  It  is  ordered,  pursuant  to  section 
4fi)  and  (j).  201-205.  and  214  of  the 
Communications  Act  of  1934,  as 
amended,  47  U,S.C.  154(i)  and  (j),  201- 
205,  and  214,  and  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C, 
553,  That  the  pohcies  set  forth  herein  are 
adopted,  that  they  are  effective  on  the 
date  of  publication  in  the  Federal 
Register."  and  that  §  63.07  of  the 


••  90  FCC  2d  at  335,  n.  24. 
"♦S«'47CFR21.15(i). 
••  86  FCC  2d  at  385-86.  47  CFR  21,43. 
"  The  CommissiOB  Finds  that,  becausa  these 
policies  relieve  restrictions  on  competition  and 
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Commission's  Rules.  47  CFR  63.07,  is 
amended  as  set  forth  in  the  Attachment. 

29.  It  is  further  ordered,  that  earners 
treated  by  forbearance  are  given 
permission  to  cancel  their  tariffs  on  fie 
with  this  Commission.  Cancellation 
shall  be  by  supplement  effective  upon 
five  days'  notice  and  the  supplement 
shall  reference  this  Order  as  authorny 
for  cancellation.  For  this  purpose. 
§§61.56.  61.58.  and  61.59  of  the  Rules.  4:" 
CFR  61.56.  61.58.  and  61.59.  are  waived. 

Federal  Co-^imup.'.cav.ons  Commission. 

William  J.  Triunnco, 

Secretary. 


public  benefits  will  be  de.-ived  from  putting  them 
into  effect  without  delay,  an  immediate  effective 
date  18  in  the  public  interest  and  has  good  cause.  5 

use  S.SSId!  47  CFR  1  42- 


Attachment 

Section  63.07  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 

re\ised  m  its  entire'y  !o  read  as  follows. 

§  63.07     Special  procedures  for  non- 
dominant  domestic  common  carriers, 

(a)  Any  party  that  would  be  a  non- 
dominant  domestic  interstate 
comm.unicatKins  common  earner  is 
authonxed  to  provide  dcmefet;c, 
interstate  services  to  any  domestic  po;r,t 
and  to  construct,  acquit-p.  or  operate  any 
transmission  line  as  long  as  it  obtains 
all  necessary  authorizations  from  the 
Commission  for  use  of  radio  frequencies 

(b)  Any  non-dominant  ca.Tier  that 
constructs  or  acquires  (not  by  lease) 
initial  or  additional  circuits  shall  report 
these  circuits  to  the  Commission  semi- 


annually. These  repcts  shall  be 


filed  or 


a  consolidated  basis  on  February  1 

(covering  facilities  over  which  service 
was  initiated  during  the  preceding  July  1 
to  December  31  period)  and  August  1 
(coverirvg  facilities  over  which  service 
was  initiated  during  the  preceding 
January  1  to  June  30  period)  of  each 
\ear.  These  reports  shall  include; 

!l)  Caption— "Section  63.07  Report." 
including  initial  certification  file  ntmber 
(if  assigned), 

(2)  \ame  and  address  c'  tarnt-r, 
|3)  Type,  number  and  tenr.inal  points 
of  circuits  added:  (in  addition,  if  service 
IS  provided  via  satellite,  the  identity  of 
the  satellite(s)  and  a  transponder-b\- 
transponder  loading):  and 
!4j  Construction  cost, 
Tpe  Commission  may  request 
supplemental  information, 

TR  Doc   84-23344  F  ipc  (4-31_(M   B4'  sm, 
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This   section   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1007,  1093,  and  1094 

Millt  in  the  Georgia,  Alabama-West 
Florida,  and  New  Orleans-Mississippi 
Marketing  Areas;  Termination  of 
Proceeding  on  Proposed  Suspension 
of  Certain  Provisions  of  the  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Termination  of  a  proceeding  on 
proposed  suspension  of  rules. 

SUMMARY:  This  action  teTninates  a 
proceeding  on  a  proposed  suspension 
that  would  provide  partial  regulation. 
rather  than  full  regulation,  of  the 
Savannah,  Georgia,  plant  of  Dairv'men. 
Inc.,  in  competing  for  sales  of  aseptically 
processed  fluid  milk  products  (UHT 
milk]  with  a  Visalia.  California,  plant. 

An  evaluation  of  data,  views, 
arguments,  and  other  pertinent 
information  available  leads  to  the 
conclusion  that  no  further  action  should 
be  taken  on  the  request,  and  the 
proceeding  is  hereby  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martm  J.  Dunn,  Marketing  Specialist, 
Dairy  Division,  .Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  202,50,  (202)  447-7311. 
SUPPLEMENTARY  INFORMATION:  Prior 
docum.ent  in  this  proceeding — Notice  of 
Proposed  Suspension:  Issued  June  20, 
1984;  published  |une  25,  1984  (49  FR 
25879). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
Sfq.].  This  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  June  25,  1984,  (49  FR 
25879)  concerning  a  proposed 
suspension  of  certain  provisions  of  the 
Georg.a,  Alabama-West  Florida,  and 
New  Orlean-Mississippi  orders. 
Interested  persons  were  invited  to 
comment  on  the  proposal  in  writing  by 
July  2, 1984.  The  provisions  that  were 


proposed  to  be  suspended  through 
December  1985  are  as  follows: 

1.  In  §  1007.7  the  first  sentence  of 
paragraph  (a},  the  words,  "other  than  a 
plant  specified  in  paragraph  (d)  of  this 
section,". 

2.  Paragraph  (d)  of  §  1007.7  in  its 
entirety, 

3.  In  the  first  sentence  of 

§  1093,7(a)(2).  the  words,  "the  lesser  of  a 

daily  average  of  1500  pounds  or". 

.   4.  In  the  first  sentence  of 

§  1094.7(a)(1).  the  words,  "the  lesser  of  a 

daily  average  of  1500  pounds  of. 

Statement  of  Consideration 

The  suspension  was  requested  by 
Dairymen,  Inc.,  which  operates  a  fully 
regulated  plant  at  Savannah,  Georgia, 
where  only  aseptically  processed  fluid 
milk  products  (UHT  milk)  are  packaged 
for  distribution  in  the  United  States  and 
for  export  outside  the  country.  The 
effect  of  the  suspension  would  be  to 
provide  partial  regulation  for  the  plant 
under  Federal  milk  orders. 

Comments  in  opposition  to  the 
suspension  were  received  from  Borden, 
Inc.,  National  Independent  Dairy-Foods 
Association,  Thompson's  Farm  Supply, 
Molinos  De  Puerto  Rico,  Inc,  Puerto 
Rico  Department  of  Agriculture,  Kinnett 
Dairies.  Inc.  Milk  Industry  Foundation, 
Mayfield  Dairy  Farms,  Coburg  Dairy, 
Continental  Grain  Company,  Central 
Soya  Puerto  Rico,  New  Jersey  Milk 
Industry  Association,  the  Milk  Dealers 
Association  of  the  Philadelphia  Area, 
Inc.,  Sociedad  Agricola  Cooperafiva  de 
Puerto  Rico  and  Northeast  Dairy 
Cooperative  Federation. 

None  of  the  comments  supported  the 
Dairymen,  Inc.,  request  for  suspension. 
The  comments  were  carefully  and  fully 
considered  ia  reaching  the  conclusion 
herein. 

There  are  three  milk  plants  in  the 
United  States  that  package  UHT  milk. 
The  Dairymen,  Inc.,  plant  at  Savannah. 
Georiga,  is  regulated  by  the  Georgia 
order,  and  the  Gossner  Foods  plant  at 
Logan,  Utah,  is  regulated  by  the  Great 
Basin  order.  These  plants  are  required  to 
pay  the  Class  I  prices  of  the  respective 
orders  for  all  sales  of  UHT  milk. 

The  Real  Fresh  plant  at  Visalia, 
California,  is  regulated  bv  the  California 
Milk  Board.  For  UHT  milk  that  is  sold' 
outside  California  in  the  47  contiguous 
states,  the  Celifornia  Class  II  price 
applies  on  a  temporary  basis  through 
December  1985.  For  UHT  milk  that  is 
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exported  outside  the  United  States,  the 
California  Class  IV  price  applies. 

The  suspension  of  certain  order 
provisions  was  requested  by  Dairymen, 
Inc.,  because  the  Visalia,  California, 
plant  obtained  a  contract  to  supply  UHT 
milk  to  Fort  Stewart,  Georgia,  by 
bidding  a  lower  price  than  Dairymen, 
Inc.  The  Real  Fresh  contract  price  and 
the  Dairymen,  Inc.,  bid  price  were  not 
cited  in  the  suspension  request. 

Suspension  of  the  order  provisions 
requested  by  Dairymen,  Inc.,  was 
intended  to  enable  the  cooperative  to 
compete  more  effectively  with  the 
Visalia,  California,  plant  for  sales  of 
UHT  milk  in  the  Georgia  marketing  area, 
specifically.  The  suspension  request 
cited  purported  competitive  difficulties 
with  the  Visalia  plant  in  the  Georgia 
market,  but  it  cited  no  instances  of 
competitive  disadvantage  in  unregulated 
areas  or  in  export  sales  with  the  Visalia, 
California,  plant  or  with  any  other 
competitor. 

Dairymen,  Inc,  claimed  that  the 
California  Class  II  price,  which  was 
$12,17  a  cwt.  for  March  1984,  provides 
the  Visalia  plant  with  a  competitive 
advantage  of  4.8  cents  a  quart  for  sales 
outside  California  in  the  47  contiguous 
states  compared  with  a  Georgia  Class  I 
price  which  Dairymen,  Inc.  must  pay  for 
milk  that  is  used  "in  UHT  fluid  milk 
products.  The  Georgia  Class  I  price  for 
March  1984  was  $14.35  a  cwt. 

Dairymen,  Inc,  claimed  that  its 
Savannah,  Georgia,  plant  cannot 
compete  with  the  Real  Fresh  plant  at 
such  a  price  difference  with  the  Georgia 
order  Class  I  price.  It  is  noted,  however, 
that  the  Dairymen,  Inc,  comparison 
does  not  take  into  account  the  Georgia 
order  location  value  of  Class  I  milk  at 
Visalia,  California,  When  the  Georgia 
order  Class  I  price  for  March  1984  was 
$14.35  a  cwt,,  the  location  value  at 
Visaha,  California,  was  $1206  a  cwt., 
which  was  the  Georgia  Class  III  price. 
This  was  9-cents  a  cwt.,  less  than  the 
California  Class  II  price  of  $12.17. 

The  suspension  action,  as  proposed 
by  Dairymen,  Inc.  would  result  in 
nonpool  status  for  its  UHT  milk  plant  at 
Savannah,  The  Dairymen,  Inc,  plant 
and  the  Real  fresh  plant  would  be 
partially  regulated  distributing  plants  in 
any  Federal  milk  order  marketing  area 
where  they  distribute  UHT  milk 
products. 

Dairymen.  Inc.,  stated  that  partial 
regulation  of  its  Savannah  plant  by  any 
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Federal  milk  order  would  not  place  the 
plant  at  a  competitive  advantage  over 
regular  refrigerated  milk  sales  made 
within  such  areas  by  fully  regulated 
Federal  order  plants.  This  is  correct,  and 
it  applies  similarly  to  the  Real  Fresh 
plant  at  Visalia,  California. 

All  Federal  milk  orders  contain 
provisions  for  the  orderly  movement  of 
unpriced  milk  into  regulated  markets. 
Any  nonpooi  plant  that  is  neither  an 
other  order  plant  nor  a  producer-handler 
plant  from  which  Grade  A  fluid  milk 
products,  including  UHT  milk,  are 
disposed  of  on  routes  is  designated  as  a 
partially  regulated  distributing  plant. 
Usually,  that  is  a  plant  which  does  not 
have  sufficient  route  disposition  in  any 
Federal  order  marketing  area  to  qualify 
for  pooling  under  an  order. 

An  operator  of  a  partially  regulated 
distributing  plant  has  three  options  in 
meeting  the  payment  obligations  of  a 
Federal  order  for  any  fluid  milk  products 
that  such  operator  disposes  of  on  routes 
in  the  marketing  area: 

(a)  The  plant  incurs  no  payment 
obligation  if  the  operator  purchases  from 
any  Federal  milk  order  source  an 
amount  of  milk  classified  and  priced  as 
Class  I  milk  that  is  equivalent  to  such 
operator's  fluid  milk  sales  in  the 
marketing  area.  Such  purchases, 
however,  may  not  be  used  to  offset  any 
obligation  under  another  milk  order. 

(b)  The  plant  operator  incurs  no 
obligation  under  the  order,  except  for  an 
administrative  assessment  charge  on  the 
quantity  of  milk  products  disposed  of  in 
the  marketing  area,  if  the  operator's 
payments  to  dairy  farmers  and  to  the 
producer-settlement  fund  of  any  order 
are  not  less  than  the  pool  obligation  that 
such  operator  would  have  incurred  if 
such  plant  had  been  fully  regulated 
under  the  order.  Under  this  option,  a 
plant  operator  whose  payments  for  milk 
are  less  than  the  order's  obligations  may 
pay  the  difference  either  to  his  own 
dairy  farmers  or  the  producer-settlement 
fund  of  the  order. 

(c)  The  plant  operator  may  choose  to 
pay  the  producer-settlement  fund  the 
difference  between  the  Class  I  price  and 
the  producer  blend  price  of  the  order 
(both  prices  adjusted  for  the  location  of 
the  plant)  on  all  fluid  milk  products 
distributed  in  the  marketing  area  (less 
any  purchases  of  milk  classified  and 
priced  under  any  Federal  milk  order). 

The  above  options  are  designed  to 
place  handlers  operating  partially 
regulated  distributing  plants  and 
handlers  operating  fully  regulated  plants 
on  a  comparable  basis  with  respect  to 
the  cost  of  Class  I  milk  distributed  in  an 
order's  marketing  area. 

Under  the  Georgia  order.  UHT  fluid 
milk  products  are  classified  as  Class  I 


milk,  as  are  fresh  fiuid  milk  products 
that  require  refrigeration.  As  a  partially 
regulated  plant  under  the  Georgia  order, 
the  Visalia  plant  could  not  have  a 
competitive  advantage  over  the 
Dairymen,  Inc.,  plant  at  Savannah. 
Georgia,  in  the  cost  of  raw  milk. 
Accordingly,  no  basis  exists  for 
suspending  order  provisions,  as 
requested  by  Dairymen,  Inc.,  due  to  the 
disposition  of  UHT  milk  by  the  Visalia 
plant  to  Fort  Stewart,  Georgia.  Further, 
our  information  is  that  the  Visaha 
dispositions  to  Fort  Stewart  were  during 
one  month  only  (April  1984),  and 
amounted  to  a  relatively  small  quantity 
of  milk. 

Also,  the  suspension  request  contains 
no  factual  basis  on  which  to  suspend 
order  provisions  to  accommodate 
Dairymen,  Inc..  sales  (if  any)  of  UHT 
milk  in  areas  not  covered  by  federal 
milk  orders.  Neither  does  any  factual 
basis  exist  in  the  suspension  request  for 
suspensing  order  provisions  to 
accommodate  exports  of  Dairymen,  Inc.. 
UHT  milk  outside  the  United  States.  As 
indicated  in  some  of  the  comments 
received  in  opposition  to  the  suspension, 
a  proceeding  relative  to  export  sales  of 
UHT  milk  is  pending  in  the  Department. 
One  comment  pointed  out  that 
numerous  participants  at  the  hearing  of 
thai  proceeding  opposed  the  export 
proposals  made  by  Dairymen,  Inc.,  and 
filed  detailed  briefs  based  on  the 
evidence  in  the  hearing  record  of  the 
proceeding. 

Concerning  UHT  exports,  one 
comment  was  that  it  was  incongruous  of 
Dairymen.  Inc..  to  seek  lower  milk 
prices,  by  a  suspension  order,  to  export 
UHT  milk  when  a  shortage  of  milk  for 
fluid  use  has  developed  in  the 
southeastern  Federal  order  markets 
supplied  by  Dairymen,  Inc.  As  a  result  of 
the  shortage,  a  substantial  quantity  of 
milk  must  be  imported  into  the  area 
from  other  regions  of  the  country  with 
additional,  substantial  costs  for 
handling  and  transportation. 

Another  comment  was  that  a  hearing 
should  be  held  to  consider  the  order 
changes  requested  by  Dairj^nen,  Inc., 
rather  than  to  effectuate  the  change  by  a 
suspension  order.  The  comment  pointed 
out  that  at  a  public  hearing,  the  need  for 
the  order  changes  could  be  explored 
thoroughly  by  the  proponent,  by 
supporters,  and  by  opponents. 

Another  comment  was  that  no 
emergency  was  demonstrated  in  the 
proposed  suspension  document  which 
would  require  a  suspension  order  rather 
than  a  public  hearing  to  consider  the 
proposed  order  changes.  This  comment 
is  particularly  pertinent  when  it  is 
considered  that  as  a  partially  regulated 
plant,  the  Visalia  operation  can  have  no 


competitive  advantage  over  Dairymen. 
Inc..  in  the  cost  of  raw  milk  under  the 
order. 

We  believe  that  the  considerations 
discussed  herein,  and  the  comments 
cited,  establish  that  there  is  no  basis  to 
conclude  that  UHT  milk  from  the 
Visalia,  California  plant  to  the  47 
contiguous  states  outside  California 
presents  competitive  problems  to 
Dairymen,  Inc.,  in  the  eastern  United 
States  insofar  as  the  cost  of  raw  milk  is 
concerned.  Also,  there  is  no  evidence  in 
this  proceeding  that  the  Visalia  plant  is 
in  the  export  market  competing  with 
Dairymen,  Inc.  Since  the  Visaha  plant 
cannot  have  a  competitive  advantage 
over  the  Dairymen.  Inc.,  plant  in  the  cost 
of  raw  milk,  there  are  no  emergency 
conditions  that  require  a  suspension  of 
order  provisions.  Further,  the 
information  developed  in  this 
proceeding  does  not  estabhsh  that 
disorderly  marketing  conditions  would 
result  if  the  suspension  is  not  issued. 

On  the  basis  of  the  foregoing 
considerations,  the  suspension  request 
is  hereby  denied  and  the  proceeding  is 
terminated. 

List  of  Subjects  in  7  CFR  Parts  1007, 
1093,  and  1094 

Milk-marketing  orders,  Milk,  Dairy 
products. 

(Sees.  1-19,  4a  Stat.  31.  as  amended:  7  U.S.C. 
601-674) 

Signed  at  Washington.  DC.  on  August  28. 
1984. 

C.W.  McMillan, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(FR  Doc  84-2S3-1  Filed  S-31-64.  8:46  ami 
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Commodity  Credit  Corporation 
7  CFR  Part  1421 

[Amdt  3] 

General  Regulationa  Governing  Price 
Support  for  tt>e  1978  and  Subsequent 
Crops 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  the  regulations  at  7  CFR  Part 
1421  governing  the  Commodity  Credit 
Corporation  (CCC]  price  support  loan 
and  purchase  program  for  the  1978  and 
subsequent  crops  of  gram  and  similarly- 
handled  commodities  with  respect  to:  (1) 
The  reconcentration  of  warehouse- 
stored  loan  commodities;  (2)  loan 
interest  rates;  (3)  producer  eligibility  for 
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commodity  loans;  and  (4)  the 
assessment  of  liquidated  damages.  This 
proposed  rule  would  also  remove 
obsolete  references  to  annual 
commodity  supplements,  provide 
forgiveness  provisions  with  respect  to 
certain  producer  violations,  and 
authorize  compensation  to  be  made 
available  to  rice  producers  who  are 
required  by  CCC  to  deliver  rice  to  a 
warehouse  beyond  the  producer's 
customary  delivery  point. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1984. 

ADDRESS:  Send  comments  to  Director. 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  DC.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Gill,  Program  Specialist,  Cotton, 
Grain,  and  Rice  Price  Support  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415. 
Washington.  D.C.  20013.  Phone:  (202) 
447-8480. 

SUPPt^MENTARY  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1421)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
use.  Chapter  35  and  have  been 
assigned  OMB  Numbers  0560-0087  and 
0560-0040. 

This  proposed  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major."  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases; 
Number  10.051;  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 


any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Producers  are  obtaining  loans  with 
respect  to  1984-crop  commodities.  Since 
the  proposed  changes  made  by  these 
regulations  will  be  applicable  to  1984- 
crop  commodities,  the  comment  period 
is  limited  to  30  days.  Therefore, 
comments  must  be  received  with  respect 
to  this  proposed  rule  through  October  4, 
1984  in  order  to  be  assured  of 
consideration. 

Annual  Commodity  Supplements 

The  regulations  at  7  CFR  1421.1 
currently  provide  that  price  support 
shall  be  made  available  for  a  particular 
crop  of  a  commodity  only  if  an  annual 
commodity  supplement  applicable  to 
such  crop  is  issued.  While  these 
supplements  were  previously  codified, 
they  are  now  set  forth  in  a  notice 
published  in  the  Federal  Register. 

Accordingly,  this  proposed  rule 
amends  §  1421.1  to  provide  that  price 
support  shall  be  made  available  for  a 
particular  crop  of  a  commodity  as 
determined  and  announced  by  the 
Secretary  of  Agriculture. 

Reconcentration  of  Warehouse-Stored 
Loan  Commodity 

This  proposed  rule  provides  that,  at 
the  option  of  a  producer,  a  commodity 
which  has  beer  pledged  as  collateral  by 
the  producer  for  a  price  support  loan 
and  which  is  stored  in  a  CCC-approved 
warehouse  may  be  reconcentrated  in 
another  approved  warehouse. 
Movement  of  the  commodity  must  be  to 
a  warehouse  that  is  located  in  the 
normal  commercial  line  of  marketing  for 
the  commodity  and  must  not  interfere 
with  or  abridge  CCC's  security  interest 
in  the  pledged  commodity.  The 
reconcentration  of  warehouse-stored 
commodities  would  be  approved  by 
CCC  by  completion  of  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt. 

With  respect  to  reconcentration  of 
warehouse-stored  commodities,  the 
proposed  rule  revises  7  CFR  Part  1421  to 
provide  that:  (1)  Warehouse  storage 
loans  will  be  liquidated  by  delivery  to 
CCC  of  new  warehouse  receipt(s) 
represnting  the  commodity 
reconcentrated;  (2)  new  warehouse 
receipt(s)  issued  by  the  subsequent 
warehouse  must;  (a)  Represent  a 
commodity  which  is  deemed  to  be 


stored  commingled,  (b)  be  negotiable, 
and  (c)  represent  a  commodity  which  is 
the  same  quantity  and  quality  as  the 
eligible  commodity  actually  in  storage  in 
the  subsequent  warehouse;  (3)  the 
quantity  of  the  commodity  eligible  to  be 
pledged  as  collateral  for  the  new 
warehouse  storage  loan  shall  not  exceed 
the  quantity  approved  for 
reconcentration  as  shown  on  Form 
CCC-699.  Reconcentration  Agreement 
and  Trust  Receipt;  (4)  a  producer  must 
repay,  with  interest,  the  amount  by 
which  the  value  of  the  commodity 
pledged  as  collateral  for  the  new 
warehouse  storage  loan  is  less  than:  (a) 
The  value  of  the  original  warehouse- 
storage  loan  in  the  case  of  a  total  loan 
reconcentration;  or  (b)  the  value  of  the 
quantify  of  the  commodity  which  CCC 
approved  for  reconcentration  in  the  case 
of  a  partial  loan  reconcentration;  (5) 
responsibility  for  any  loss  in  quality  or 
quantity  shall  be  resolved  solely 
between  the  new  warehouseman  and 
the  producer  without  any  liability  on  the 
part  of  CCC;  (6)  a  producer  may  redeem 
all  or  part  of  the  commodity  being 
reconcentrated  by  paying  to  CCC  the 
loan  principal  plus  applicable  interest 
and  charges;  (7)  if  the  commodity  being 
reconcentrated  is  pledged  as  collateral 
for  an  extended  price  support  loan 
under  the  Farmer-Owned  Grain  Reserve 
Program,  the  producer  shall  pay  early 
redemption  charges  which  are 
applicable  in  accordance  with 
§§  1421.733  and  1421.753;  (8)  except  for 
wheat,  barley,  sorghum,  and  rye,  CCC 
will  not  increase  the  amount  of  the  loan 
to  reflect  transportation  costs  when 
commodities  are  reconcentrated;  (9) 
CCC  will  increase  or  decrease  the  loan 
to  the  producer  by  the  amount  by  which 
the  loan  value  of  the  commodity  in  the 
subsequent  warehouse  is  greater  or  less 
than  the  value  of  the  commodity  pledged 
as  collateral  for  the  original  warehouse 
storage  loan;  and  (10)  the  maturity  date 
of  the  new  warehouse  storage  loan  shall 
be  the  same  as  the  maturity  date  for  the 
original  warehouse  storage  loan. 

Interest  Rates 

Section  1421.12(b)  of  the  regulations 
currently  provides  that  price  support 
loans  which  have  not  been  repaid  by  the 
maturity  date  or  the  original  date  on 
which  settlement  is  required  for  loans 
which  have  been  called  in  the  Farmer- 
Owned  Grain  Reserve  Program  shall 
bear  interest  at  the  higher  of:  (1)  The 
rate  of  interest  which  the  U.S.  Treasury 
charges  CCC  for  amounts  which  it 
borrows  during  January  of  the  year  in 
which  either  the  loan  matures  or 
settlement  is  originally  required;  or  (2) 
the  interest  rate  specified  in  the  loan 
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document.  This  proposed  rule  provides 
that  the  interest  rate-assessed  with 
respect  to  unsettled  loans  shall  be  the 
same  as  the  rale  which  is  determined  by 
CCC  for  the  purpose  of  applying  late 
payment  charges  to  delinquent  debts  as 
specified  in  7  CFR  1403.5.  Such  interest 
will  be  assessed  beginning:  (1)  On  the 
date  immediately  following  the  maturity 
date  of  the  loan,  or  (2)  with  respect  to 
loans  which  have  been  called,  on  the 
original  required  settlement  date.  In 
each  instance,  interest  shall  continue 
until  the  loan  is  settled. 

Commingling  Eligible  and  Ineligible 
Conunodities 

Section  1421  17(h)  of  the  regulations 
currently  provides  that  a  commodity  is 
not  eligible  for  price  support  if  it  is 
commingled  with  (1)  an  ineligible 
quantity  of  the  commodity  or  (2)  a 
quantity  of  the  commodity  on  which 
price  support  has  already  been 
obtained,  unless  the  commodity  is 
stored  in  an  approved  warehouse  or 
unless  ths  county  ASCS  office  has 
granted  prior  approval  for  such 
commingling.  In  addition,  §  1421.17(b) 
provides  that  a  rice  producer  who 
produces  rice:  (1)  On  a  farm  which  has 
an  acreage  allotment,  or  (2)  on  a  farm  to 
which  a  producer  allotment  has  been 
allocated,  in  excess  of  the  quantity 
elilgible  to  hd  pledged  as  collateral  for  a 
CCC  loan  may  commingle  the  eligible 
and  ineligible  rice  and  obtain  price 
support  on  the  quantity  of  rice  which  is 
considered  to  be  eligible  for  price 
support.  Section  601  of  the  Agriculture 
and  Food  Act  of  1981  repealed  the 
provisions  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
relating  to  rice  allotments.  Accordingly. 
this  proposed  rule  amends  §  1421.17  (b) 
to  delete  the  current  provisions  and  add 
new  requirements  which  permit 
producers  to  obtain  price  support  loans 
with  respect  to  eligible  commodities 
which  are  commingled  with  ineligible 
commodities  if:  (1)  The  producer 
receives  approval  from  a  representative 
of  the  appropriate  county  ASCS  office 
prior  to  the  commingling  of  the  eligible 
and  ineligible  commodities  and  the 
eligible  or  ineligible  commodity  is 
measured  by  a  representative  of  the 
county  ASCS  office  prior  to  the 
commingling  of  the  commodities;  or  (2) 
the  producer  certifies  the  acreage  on  all 
farms  in  which  the  producer  has  an 
interest.  If  the  producer  has  made  a 
certification  with  respect  to  the  acreage 
planted  to  the  commodity  which  is  to  be 
commingled  for  all  farms  in  which  the 
producer  has  an  interest,  the  producer 
must:  (1)  Provide  acceptable  evidence  of 
the  production  or  purchase  of  the 
commodity  in  order  that  the  county  ASC 


committee  may  determine  whether  the 
eligible  production  claimed  by  the 
producer  is  reasonable  in  relation  to  the 
production  practices  on  the  respective 
farms  and  similiar  farms  in  the  same 
county:  or  (2)  have  either  the  eligible  or 
ineligible  commodity  measured  by  a 
representative  of  the  county  ASCS 
office. 

Liquidated  Damages 

Sections  1421.17(g),  1421.18(a),  and 
1421  19(a)  of  the  current  regulations  do 
not  adequately  address  the  issue  of  the 
aplication  of  liquidated  damages  by 
CCC  or  other  actions  which  CCC  may 
take  when  a  producer  fails  to  comply 
with  the  terms  and  conditions  of  a  Farm 
Storage  Note  and  Security  Agreement  or 
a  Farm  Storage  Grain  Reserve 
Agreement.  Serious  and  substantial 
damage  to  CCC  and  to  the  price  support 
and  Farmer-Owned  Grain  Reserve 
Programs  which  are  conducted  by  CCC 
occur  when  there  is:  (1)  Unauthorized 
disposition  of  farm-stored  loan 
collateral  by  the  producer;  (2)  failure  of 
the  producer  to  deliver  a  farm/stored 
commodity  by  the  delivery  date 
specified  by  CCC:  or  (3)  failure  of  the 
producer  to  repay  a  loan  by  the  required 
date  when  the  commodity  pledged  as 
collateral  for  a  price  support  loan  has 
been  released  for  marketing.  When  such 
violations  occur,  CCC  also  incurs 
substantial  administrative  and  other 
costs  which  are  difficult,  if  not 
impossible,  for  CCC  to  accurately 
establish. 

Accordingly,  it  is  proposed  that 
§  J  1421.17(g),  1421.18(a)  and  1421.19(a) 
be  revised  to  provide  that,  if  any  of  the 
described  violations  occur,  the  producer 
shall  pay  to  CCC.  in  addition  to 
applicable  interest  and  other  charges 
with  respect  to  the  loan,  liquidated 
damages  on  the  applicable  quantity  of 
the  commodity.  Liquidated  damages  will 
be  assessed  at  50  percent  of  the 
applicable  rate  of  interest  which  is 
charged  by  CCC  with  respect  to 
delinquent  debts  on  the  date  the 
violation  occurs.  For  unauthorized 
disposition  of  loan  collateral,  liquidated 
damages  will  be  assessed  beginning  on 
the  date  that  the  unauthorized 
disposition  occurred  and  shall  continue 
until  the  loan  is  repaid.  If  the  date  of  the 
unauthorized  disposition  cannot  be 
determined,  such  disposition  will  be 
considered  to  have  occurred  on  the  later 
of  (1)  The  day  following  the  latest 
inspection  of  the  collateral  by  an  ASCS 
representative,  or  (2)  the  day  following 
disbursement  of  the  loan.  If  a  producer 
fails  to  deliver  a  farm-stored  commodity 
by  the  delivery  date  specified  on 
Commodity  Delivery  Notice  (Form  CCC- 
691)  and  the  producer  subsequently 


repays  the  loan  before  delivery  is 
accomplished,  liquidated  damages  will 
be  assessed  beginning  on  the  day 
following  the  required  delivery  date  and 
continuing  until  such  time  as  the  loan  is 
repaid.  If  a  producer  fails  to  repay  a 
loan  on  a  farm-stored  commodity  for 
which  a  Marketing  Authorization  (Form 
CCC-681-1)  has  been  issued  when  the 
commodity  has  been  delivered  to  the 
buyer,  liquidated  damages  will  be 
assessed  beginning  on  the  earlier  of  (1) 
The  expiration  date  of  the  marketing 
authorization,  or  (2)  the  date  delivery  of 
the  commodity  to  the  buyer  is  completed 
and  shall  continue  until  the  loan  is 
repaid. 

Unauthorized  Removal  and 
Unauthorized  Disposition 

When  a  producer  has  obtained  a 
commodity  loan  from  CCC  by  pledging 
as  collateral  a  commodity  which  is 
stored  on  the  producer's  farm,  the 
producer  must  not  take  any  action  to 
impair  CCC's  security  interest  in  the 
collateral.  If  the  producer  removes  or 
otherwise  disposes  of  the  collateral 
without  first  obtaining  the  authorization 
of  CCC.  CCC's  security  interest  is 
substantially  impaired.  Further, 
unauthorized  removal  or  disposition  of 
CCC  farm-stored  collateral  undermines 
the  effectiveness  as  well  as  the  integrity 
of  the  entire  commodity  price  support 
loan  program.  In  order  to  protect  CCC's 
security  interest  in  farm-stored 
collateral,  S  1421.17(g)  currently 
provides  that  in  the  event  of  the  first 
unauthorized  removal  or  disposition,  the 
county  ASC  committee  may  call  the  loan 
involved  and  refuse  any  further  farm- 
stored  loans  for  the  producer  on  any 
commodity  through  the  end  of  the  next 
crop  year.  With  respect  to  >he  second 
unauthorized  removal,  the  county  ASC 
committee  shall  call  the  loan  involved 
and  approve  no  further  farm-stored 
loans  for  the  producer  through  the  next 
crop  year.  This  proposed  rule  would 
amend  §  1421.17(g)  to  expand  the 
authority  of  the  county  ASC  committee 
to  take  these  actions  and  to  take  any 
other  actions  deemed  necessary.  Under 
the  proposed  rule,  the  county  ASC 
committee  would  also  have  the 
authority  to  refuse  any  further  farm- 
stored  loans  for  the  producer  for  any 
commodity  for  a  period  of  time  beyond 
the  end  of  the  next  crop  year  if  it  is 
determined  that  such  an  action  is 
warranted. 

Forgiveness  of  Violations 

The  Agricultural  Act  of  1949,  as 
amended,  provides  that  the  county  ASC 
committee  may  forgive  some  or  all  of  the 
penalties  which  a  producer  would  incur 
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as  a  result  of  an  unauthorized  removal 
of  CCC  loan  collateral.  This  proposed 
rule  adds  a  new  §  1421. 17(i)  which 
would  authorize  county  ASC 
committees  to  waive  some  or  all  of  the 
penalties  and  requirements  that  would 
normally  be  imposed  on  producers  who 
sample,  turn,  move,  or  replace  farm- 
stored  loan  collateral  in  violation  of  law 
or  regulation  if  the  county  committee 
determines  that:  (1)  The  violation 
occurred  inadvertently  or  accidently, 
because  of  lack  of  knowledge  or 
understanding  of  the  law  or  regulation, 
or  b«!cause  the  producer  or  the 
productr's  agent  acted  to  prevent 
spoildiJe  of  the  commodity,  and  (2)  the 
\  iolation  did  not  result  in  harm  or 
damage  to  the  rights  or  interests  of  any 
person. 

Loan  and  Purchase  Settlements  on  Rice 

The  number  of  available  CCC- 
approved  rice  warehouse  facilities  in 
some  rice  producing  areas  is  limited. 
Therefore,  CCC  may  direct  producers  to 
deliver  rice  to  a  CCC-approved 
warehouse  beyond  the  producer's 
customary  delivm'  point  in  settlement 
of  a  price  support  loan  or  purchase 
agreement.  In  order  to  compensate  rice 
producers  for  this  additional  expense,  it 
is  proposed  that  7  CFR  1421.22(a)  be 
amended  to  provide  that  nee  producers 
will  be  compensated  for  delivery  of  rice 
beyond  their  customary  delivery  point. 

Miscellaneous  Provisions 

A  new  §  1421.29  has  been  added  to 
indicate  the  numbers  assigned  by  the 
Office  of  Management  and  Budget  for 
the  purpose  of  complying  with  the 
recordkeeping  requirements  as  specified 
by  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs,  agriculture, 
price  support  programs,  surety  bonds, 
warehouses. 

Proposed  Rule 

PART  1421— {AMENDEDl 

Accordingly,  it  is  proposed  that  7  CFR 
Part  1421  be  amended  as  follows: 

1  The  authority  c  itdtion  is  revised  to 
read: 

Authority:  Sees.  4  and  5,  62  Stat.  1070.  as 
amended,  1072  (15  U.S.C.  714b,  714c),  Sees. 
101.  105B.  107B.  201.  301.  401.  405.  63  Stat. 
1051,  as  amended.  95  Stat.  1227,  as  amended. 
95  Stat.  1221.  as  amended,  93  Stat.  1052,  as 
amended,  1053,  as  amended,  1054,  as 
amended  (7  U.S.C.  1441. 1444d.  1445b-l.  1446, 
1447.  1421.  1425). 

2.  The  table  of  contents  to  Subpart — 
General  Regulations  Governing  Price 
Support  for  the  1978  and  Subsequent 


Crops  is  amended  by  adding  §  1421.29 
as  follows: 


Sec.  I 

1421.29    Paperwork  reduction  act  assigned 
numbers.        , 

•  •  •        I*         « 

3.  Section  1421.1  is  revised  to  read  as 

follows: 

§  1421.1     General  statement 

This  subpart  contains  the  regulations 
which  set  forth  the  general  requirements 
with  respect  to  price  support  for  the  1978 
crop  and  each  subsequent  crop  of 
barley,  com,  flaxseed,  oats,  rice,  rye. 
sorghum,  soybeans,  farm-stored 
peanuts,  farm-stored  flue-cured  tobacco, 
and  wheat.  Price  support  shall  be  made 
available  for  a  particular  crop  of  a 
commodity  based  upon  the  level  of 
support  which  is  determined  and 
announced  annually  by  the  Secretary. 
Farm  storage  loans  will  be  evidenced  by 
notes  and  secured  by  security 
agreements.  In  certain  cases,  chattel 
mortgages  or  financing  statements  will 
be  filed.  Warehouse  storage  loans  will 
be  evidenced  by  notes  and  security 
agreements  and  secured  by  the  pledge  of 
warehouse  receipts  representing  an 
eligible  commodity  stored  in  approved 
warehouse  storage.  A  producer  may  sell 
to  CCC  any  or  all  of  an  eligible 
commodity  which  is  not  security  for  a 
price  support  loan  by  delivering  to  CCC 
the  commodity  or  the  warehouse 
receipts  representing  the  commodity  in 
approved  warehouse  storage.  As  used  in 
the  regulations  in  this  subpart,  "CCC" 
means  the  Commodity  Credit 
Corporation  and  "ASCS"  means  the 
Agricultural  Stabilization  and 
Conservation  Service  of  the  U.S. 
Department  of  Agriculture.  > 

4.  In  5  1421.9.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  1421.9    Warehouse  receipts. 

*  *         •         *         • 

(b)  Manner  of  issuance  and 
endorsement.  Warehouse  receipts  must 
be  issued  in  the  name  of  the  eligible 
producer  or  CCC.  If  issued  in  the  name 
of  the  eligible  producer,  the  receipts 
must  be  properly  endorsed  in  blank  in 
order  to  vest  title  in  the  holder.  Receipts 
must  be  issued  by  an  approved 
warehouse  and  must  represent  a 
commodity  which  is  deemed  to  be 
stored  commingled.  The  receipts  must 
be  negotiable  ard  must  represent  a 
commodity  which  is  the  same  quantity 
and  quality  as  the  eligible  commodity 
actually  in  storage  in  the  warehouse  of 
the  original  deposit:  Provided,  however, 
That  warehouse  receipts  may  be  issued 
by  another  warehouse  if  the  eligible 


commodity  was  reconcentrated  in 
accordance  with  the  provisions  of 
§  1421.18(c). 
»         *         •         •         • 

5.  In  §  1421.12,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1421.12    Interest  rate. 

***** 

(b)  Price  support  loans  which  have  not 
been  repaid  by  the  maturity  date  or  the 
original  required  settlement  date  for 
called  loans  shall  bear  interest  at  the 
same  rate  of  interest  which  is 
determined  by  CCC  for  the  purpose  of 
applymg  late  payment  charges  to 
delinquent  debts  as  specified  in  7  CFR 
1403.5.  Until  the  loan  is  settled,  such 
interest  will  be  assessed  beginning  on 
the  date  immediately  following  the  loan 
maturity  date  or  the  original  required 
settlement  date  for  called  loans, 
vv'hichever  is  applicable. 

*  •        *        *        ♦ 

6.  In  §  1421.17,  paragraphs  (b)  and  (g) 
are  revised  and  new  paragraphs  (hj  and 
(i)  are  added  to  read  as  follows: 

§  1421.17    Farm  storage  loans. 

*  *         «         •         . 

(b)  Commingling  eligible  and 
ineligible  commodity  If  an  eligible 
quantity  of  a  commondity  has  been 
commingled  with  an  ineligible  quantity 
of  the  commodity,  the  commingled 
commodity  is  not  eligible  to  be  pledged 
a  collateral  for  a  loan  unless:  (1)  The 
producer  has  received  prior  approval 
from  the  county  ASCS  office  to 
commingle  the  commodity  as  evidenced 
by  an  approved  form  CCC-687-1, 
Approval  to  Commingle  or  Move  Loan 
Collateral,  and  the  eligible  or  ineligible 
commodity  has  been  measured  by  a 
representative  of  the  county  ASCS 
office:  or  (2)  the  producer  has  made  a 
certification  with  respect  to  the  acreage 
planted  to  the  commodity  which  is  to  be 
commingled  for  all  farms  in  which  the 
producer  has  an  interest.  When 
certifying  to  the  acreage  on  all  farms  in 
which  interest  is  held,  the  producer  must 
provide  acceptable  evidence  of  the 
production  or  purchase  of  the 
commodity  from  which  the  county 
committee  may  determine  whether  the 
eligible  production  claimed  by  the 
producer  is  reasonable  in  relation  to  the 
production  practices  on  such  farm  or 
similar  farms  in  the  same  county;  or 
have  either  the  eligible  or  ineligible 
commodity  measured  by  a 
representative  of  the  county  ASCS 
office. 

*  *        *        «        • 

(g)  Unauthorized  removal  and 
unauthorized  disposition.  If  there  has 
been  an  unauthorized  removal  or 
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unauthorized  disposition  of  any  part  of 
farm-stored  collateral,  the  county 
committee  may:  (1)  Call  the  loan 
involved,  (2)  refuse  to  approve  any 
further  farm-stored  loans  for  the 
producer  with  respect  to  any  commodity 
for  a  period  determined  to  be 
appropriate  by  the  county  committee, 
and  (3)  lake  other  actions  deemed 
necessary. 

(h)  Liquidated  damages.  If 
unauthorized  disposition  of  a  quantity  of 
a  commodity  occurs,  liquidated  damages 
shall  be  assessed,  in  addition  to  any 
applicable  interest  with  respect  to  tfie 
loan,  or  the  quantity  so  disposed 
beginning  on  the  date.the  county 
committee  has  determined  the 
unauthorized  disposition  occurred  and 
shall  continue  until  the  loan  is  repaid.  If 
the  date  of  the  unauthorized  disposition 
of  the  loan  collateral  cannot  be 
determined,  such  disposition  shall  be 
considered  to  have  occurred  on  the  later 
of:  (1)  the  day  following  the  latest 
inspection  of  the  collateral  by  an  ASCS 
representative,  or  (2)  the  day  follow^ing 
disbursement  of  the  loan.  Liquidated 
damages  shall  be  computed  by 
multiplying  the  loan  principal  which 
represents  the  quantity  so  disposed  by 
50  percent  of  the  rate  of  interest  which  is 
charged  by  CCC  with  respect  to 
deliquent  debts  at  the  time  the 
unauthorized  disposition  is  determined 
to  have  occurred. 

(i)  Waiver  of  penalties  or  liquidated 
damages.  If  penalties  or  liquidated 
damages  are  assessed  in  accordance 
with  paragraph  (h)  of  this  section,  the 
county  committee  may  waive  some  or 
all  of  such  penalties  or  liquidated 
damages  if  the  county  committee 
determines  that:  (1)  the  violation 
occurred  inadvertently  or  because  the 
producer  acted  to  prevent  spoilage  of 
the  commodity,  and  (2)  the  violation  did 
not  result  in  harm  or  damage  to  the  right 
or  interest  of  any  person  or  government 
agency.  The  county  committee  shall 
furnish  a  copy  of  its  determination  to  the 
Administrator,  ASCS.  and  the  State 
committee.  If  the  determination  of  the 
county  committee  is  not  disapproved  by 
either  the  Administrator.  ASCS.  or  the 
State  committee  within  sixty  days  from 
the  date  the  determinations  are 
received,  such  determination  shall  be 
considererd  to  have  been  approved. 

7.  In  §  1421.18,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  1421.18    Release  of  the  commodity 
under  loan. 

(a)  Obtaining  release — farm  storage 
loan.  A  producer  shall  not  dispose  of 
any  commodity  which  is  pledged  as 
collateral  for  a  loan  until  prior  written 


approval  for  such  disposition  has  been 
provided  by  the  county  committee  in 
accordance  with  §  1421.8.  A  producer 
may  at  any  time  obtain  the  release  of  ail 
or  any  part  of  the  commodity  remaining 
as  loan  collateral  by  paying  to  CCC  the 
principal  amount  of  the  loan  which  is 
outstanding  with  respect  to  the  quantity 
of  the  commodity  released,  plus  interest. 
CCC  will  permit  removal  of  a  quantity  of 
the  commodity  from  storage,  without  the 
payment  to  CCC  of  the  loan  amount,  if 
the  principal  amount  outstanding  on 
such  loan  does  not  exceed  the  maximum 
loan  value  of  the  quantity  of  the 
commodity  remaming  in  storage  after 
removal  of  the  quantity  requested  by  the 
producer.  When  the  proceeds  of  the  sale 
of  the  commodity  are  needed  to  repay  a 
farm  storage  loan,  the  producer  must 
request  and  obtain  prior  written 
approval  of  the  county  ASCS  office  on  a 
form  prescribed  by  CCC  in  order  to 
remove  a  spf  cified  quantity  of  the 
commodity  from  storage.  Any  such 
approval  shall  be  subject  to  the  terms 
and  conditions  set  forth  in  the 
applicable  form,  copies  of  which  may  be 
obtained  by  producers  at  the  county 
ASCS  office.  Any  such  approval  shall 
not  constitute  a  release  of  CCC's 
security  interest  in  the  commodity  or 
release  the  producer  from  liability  for 
any  amounts  due  and  owing  to  CCC 
with  respect  to  the  loan  indebtedness  if 
full  payment  of  such  amounts  is  not 
received  by  the  county  ASCS  office.  If  a 
produder  fails  to  repay  a  loan  within  the 
time  period  prescribed  by  CCC  for  a 
farm-storage  loan  and  the  commodity 
pledged  as  loan  collateral  has  been 
delivered  to  a  buyer  in  accordance  with 
Form  CCC-681-l"  Marketing 
Authorization,  liquidated  damages  shall 
be  assessed,  in  addition  to  any 
applicable  interest  due  on  the  loan,  on 
the  quantity  of  the  commodity  removed 
with  such  authorization.  Such  liquidated 
dam.ages  shall  be  assessed  beginning  on 
the  earlier  of:  [\]  The  expiration  date  of 
such  marketing  authorization,  or  (2)  the 
date  delivery  of  the  commodity  to  the 
buyer  is  completed,  and  shall  continue 
until  the  loan  is  repaid.  Liquidated 
damages  shall  be  computed  by 
multiplying  the  loan  principal  on  the 
quantity  removed  with  such 
authorization  by  50  percent  of  the  rate  of 
interest  which  is  charged  by  CCC  with 
respect  to  delinquent  debts  on  the  date 
that  liquidatv.d  damages  are  first 
assessed. 
•        *        •        ♦        • 

(c)  Obtaining  release,  warehouse 
storage  loans.  (1)  The  producer  may 
arrange  with  the  county  ASCS  office  for 
the  release  of  all  or  part  of  the 
commodity  which  is  pledged  as 


collateral  for  a  warehouse  storage  loan 
at  or  prior  to  the  maturity  of  such  loan 
by  repayment  of  the  principal  amount  of 
the  loan,  plus  interest  with  respect  to 
the  quantity  of  the  commodity  to  be 
released.  Each  partial  release  of  the  loan 
collateral  must  cover  all  of  the 
commodity  represented  by  one 
warehouse  receipt.  Subject  to  the 
provisions  of  §  1421.5(b),  warehouse 
receipts  redeemed  by  repayment  shall 
be  released  only  to  the  producer  or  the 
producer's  authorized  agent,  except  that 
redeemed  warehouse  receipts  may  be 
released  to  persons  who  may  be 
designated  in  a  written  authorization 
which  is  filed  with  the  county  office  by 
the  producer  or  the  producer's 
authorized  agent  and  v\hich  is  dated 
within  15  days  prior  to  the  date  of 
repaymera. 

(2)  Upon  the  filing  of  Form  CCC-699. 
Reccncentration  Agreement  and  Trust 
Receipt,  by  the  producer  and 
warehouseman,  the  county  committee 
may  at  any  time  during  the  loan  period 
approve  the  reconcentration  in  another 
CCC-approved  warehouse  of  all  or  part 
of  a  commodity  which  is  pledged  as 
collateral  for  a  warehouse  storage  loan. 
Movement  of  the  commodity  must  be  to 
a  warehouse  that  is  located  in  the 
normal  commercial  line  of  marketing  for 
the  commodity  and  must  not  interfere 
with  or  abridge  CCC's  security  interest 
in  the  pledged  commodity.  Any  such 
approval  shall  be  subject  to  all  the  terms 
and  conditions  set  forth  in  Form  CCC- 
699.  Reconcentration  Agreement  and 
Trust  Receipt.  Warehouse  receipts 
issued  by  the  subsequent  warehouse 
must:  (i)  Represent  a  commodity  which 
is  deemed  to  be  stored  corrmiingled:  (ii) 
be  negotiable;  and  (iii)  represent  a 
commodity  which  is  the  same  quantity 
and  quality  as  the  eligible  commodity 
actually  in  storage  in  the  subsequent 
warehouse.  The  quantity  of  the 
commodity  eligible  to  be  pledged  as 
collateral  for  the  new  warehouse 
storage  loan  shall  not  exceed  the 
quantity  approved  for  reconcentration 
as  shown  on  Form  CCC-699. 
Reconcentration  Agreement  and  Trust 
Receipt.  Liability  for  any  loss  m  quality 
or  quantity  shall  be  resolved  solely 
between  the  warehouseman  and  the 
producer  without  any  liability  on  the 
part  of  CCC.  A  producer  may  redeem  all 
or  part  of  the  commodity  reconcentrated 
by  paying  to  CCC  the  loan  principal  plus 
applicable  interest  and  charges  before 
the  new  warehouse  receipt  is  delivered 
to  CCC.  If  the  commodity  being 
reconcentrated  is  pledged  as  collateral 
for  an  extended  price  support  loan 
under  the  Farmer-Owned  Grain  Reserve 
Program,  the  producer  shall  pay  early 
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redemption  charges  which  are 
apphcable  in  accordance  with  §  1421.733 
and  §  1421.753.  Except  for  wheat,  barley, 
sorghum,  or  rye,  commodities  which  are 
reconcentrated  shall  be  transported 
without  cost  to  CCC.  CCC  shall  increase 
or  decrease  the  loan  to  the  producer  by 
the  amount  by  which  the  loan  value  of 
the  commodity  stored  in  the  subsequent 
warehouse  is  greater  than  or  less  than 
the  value  of  the  original  warehouse 
storage  loan.  The  maturity  date  of  the 
new  warehouse  storage  loan  shall  be  the 
maturity  date  applicable  to  the  original 
warehouse  storage  loan. 

•  *        •        •        • 

8.  In  §  1421.19,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1421.19    Liquidation  of  farm  storage 
toans. 

(a)  General.  In  the  case  of  farm 
storage  loans,  the  producer  is  required 
to  repay  the  loan  or  deliver  to  CCC  a 
sufficient  quantity  of  the  eligible 
commodity  having  a  price  support  value 
equal  to  or  greater  than  the  outstanding 
balance  of  the  loan.  Deliveries  may  be 
either  of  the  identical  commodity  which 
is  subject  to  the  note  and  .security 
agreement  or  of  other  eligible 
commodities  of  the  same  kind. 
Deliveries  shall  be  made  in  accordance 
with  written  instructions  issued  by  the 
county  ASCS  office  which  shall  set  forth 
the  time  and  place  of  delivery.  CCC  will 
not  accept  delivery  of  any  quantity  in 
excess  of  the  larger  of:  (1)  110  percent  of 
the  measured  or  certified  quantity,  or  (2) 
a  sufficient  quantity  of  the  commodity 
having  a  settlement  value  equal  to  110 
percent  of  the  loan  value  being  settled. 
Settlement  of  the  quantity  delivered 
shall  be  made  as  provided  in  §  1421.22. 
If  the  producer  fails  to  deliver  to  CCC 
the  commodity  pledged  as  price  support 
loan  collateral  by  the  date  specified  by 
CCC  on  Form  CCC-691,  Commodity 
Delivery  Notice,  and  if  the  producer 
subsequently  redeems  the  collateral  by 
repaying  the  loan  before  delivery  is 
accomplished,  liquidated  damages  shall 
be  assessed,  in  addition  to  any 
applicable  interest  due  on  the  loan,  on 
the  quantity  of  the  commodity 
redeemed.  Such  liquidated  damages 
shall  be  assessed  beginning  on  the  date 
following  the  required  delivery  date  and 
shall  continue  until  the  loan  is  repaid. 
Liquidated  damages  shall  be  computed 
by  multiplying  the  loan  principal  on  the 
repaid  quantity  by  50  percent  of  the  rate 
of  interest  charged  by  CCC  with  respect 
to  delinquent  debts  on  the  date  the 
failure  to  deliver  occurred. 

•  • ,       *         *         * 

9.  In  S  1421.22,  paragraph  (a)  is 
revised  to  read  as  follows: 


§1421JZ2    Settl«menL 

(a)  General.  Settlement  with 
producers  for  commodities  acquired  by 
CCC  as  a  result  of  loans  made  or  under 
purchase  agreements  entered  into  under 
this  subpart  shall  be  made  as  provided 
in  this  section  and  in  the  applicable 
commodity  regulation.  The  price  support 
rate  at  which  settlement  shall  be  made 
shall  be  determined  in  accordance  with 
the  provisions  of  the  applicable 
commodity  regulations.  Settlement  shall 
be  made  on  the  basis  of  the  grade, 
quality,  and  quantity  of  the  commodity 
delivered  by  the  producer.  In  the  case  of 
farm-stored  peanuts  and  farm-stored 
tobacco,  paragraphs  (b).  (c),  and  (e)  of 
this  section  shall  not  apply.  In  the  case 
of  farm-stored  rice,  paragraphs  (b)  and 
(c)  of  this  section  shall  not  apply. 
*        •        *        •        ♦ 

10.  A  new  §  1421.29  is  added  to  read 
as  follows:        | 

§  1421.29    Paperwork  Reduction  Act 
assigned  numt>ers. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  in  accordance  with  44  U.S.C. 
Chapter  35  and  OMB  Numbers  056O- 
0087  and  056(M)040  have  been  assigned. 

Signed  at  Washington.  D.C.,  on  August  28, 
1984. 

Everett  Rank,        I 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
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DEPARTMENT  OF  THE  TREASURY 
Comptrolier  of  The  Currency 
12CFRPart3  ' 

[Doclcet  No.  84-29] 

Minimum  Capital  Ratios;  Issuance  of 
Directives         | 

agency:  Comptroller  of  the  Currency, 

Treasury. 

ACTION:  Proposed  rule. 

summary:  Section  980  of  the 
International  Lending  Supervision  Act  of 
1983  (Pub.  L.  98-181.  Title  IX,  97  Stat. 
1153)  condified  at  12  U.S.C.  3907,  directs 
the  Comptroller  of  the  Currency  to 
establish  minimum  levels  of  capital  for 
national  banks  and  to  require  them  to 
achieve  and  maintain  adequate  capital. 
The  Office  also  is  required  to  analyze 
capital  adequacy  in  taking  action  on 
various  types  of  applications  such  as 
mergers  and  branches  and  m  conducting 
the  Office's  supervisory  activities 
related  to  the  safety  and  soundness  of 


individual  banks  and  the  banking 
system.  This  proposal:  (a)  Defines 
capital;  (b)  establishes  required 
minimum  capital  ratios;  (c)  establishes 
procedures  to  set  higher  required 
minimum  capital  ratios  for  an  individual 
bank;  and  (d|  establishes  procedures  for 
issuing  a  directive  to  require  a  national 
bank  to  achieve  and  maintain  the 
minimum  capital  ratios  applicable  to  it. 

DATE:  Comments  must  be  received  by 
November  5.  1984. 

ADDRESSES:  Comments  should  be  sent 
to  Docket  No.  84-29.  Communications 
Division,  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza.  S.W., 
Washington,  D.C.  20219,  Attention: 
Lynnette  Carter.  Comments  will  be 
available  for  inspection  and 
photocopying. 

Comments  specifically  addressing  the 
information  collection  requirements  in 
§§  3.7  and  3.12  should  be  submitted  to: 
Office  of  Management  and  Budget,  726 
Jackson  Place,  N.W.,  Washington,  D.C. 
20500,  Attention:  Desk  Officer  for  the 
Office  of  the  Comptroller  of  the 
Currency.  Those  comments  also  should 
be  directed  to  the  Comptroller's  Office 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  K.  Fetner,  National  Bank 
Examiner,  or  John  H.  Noonan.  Director. 
Commercial  Examinations  Division  (202 
447-1164),  or  Dorthy  A.  Sable,  Senior 
Attorney  (202  447-1880). 

SUPPLEMENTARY  INFORMATION:  . 

Background 

Capital  performs  several  very 
important  functions  in  banking 
institutions.  It  absorbs  losses;  helps  to 
maintain  confidence  in  individual  banks 
and  the  banking  system  as  a  whole:  and 
supports  growth.  Capital  also  provides 
protection  to  depositors  in  the  event  of  a 
threatened  insolvency. 

The  Office  of  the  Comptroller  of  the 
Currency  (Office)  has  always  had  a 
strong  concern  for  the  maintenance  of 
adequate  capital  in  individual  banks 
and  in  the  banking  system..  The 
protection  of  depositors  and  fostering  of 
stability  in  the  financial  system  are 
critical  to  the  mission  of  the  Office  and 
capital  adequacy  plays  a  key  role  in  the 
policies  and  programs  used  in 
performing  the  Office's  supervisory 
functions.  A  determination  of  capital 
adequacy  in  one  of  the  major  objectives 
of  a  bank  examination  and  is  one  of  the 
five  components  which  form  the  basis  of 
the  Uniform  Financial  Institution  Rating 
System  used  by  the  Office  in 
determining  the  condition  of  individual 
banking  institutions.  Additionally,  by 
enacting  the  International  Lending 
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Supervision  Act  of  1983  (12  U.S.C.  3901 
et  seq]  (ILSA)  Congress  has  explicitly 
recognized  the  importance  capital 
adequacy  assumes  in  the  safe  and  sound 
operation  of  the  nation's  banking 
system. 

Although  there  is  widespread 
agreement  as  to  the  importance  of 
adequate  capital,  there  has  been 
vigorous  debate  over  the  years  among 
regulatory  authorities,  bankers,  industry 
analysts  and  other  regarding  what 
constitutes  and  adequate  level  of 
capital.  There  is  general  agreement  that 
the  capital  of  any  given  bank  should  be 
sufficient  to  maintam  public  confidence 
in  the  institution;  support  the  volume, 
type  and  character  of  the  business 
conducted:  provide  for  the  possibilities 
of  loss  inherent  therein;  and  permit  the 
bank  to  continue  to  meet  the  reasonable 
credit  requirements  of  the  area  served. 
The  quantification  of  this  into  an 
appropriate  capital  ratio  has.  however, 
been  the  subject  of  much  controversy. 

Bank  capital  ratios,  relating  the 
amount  of  bank  capital  to  bank  assets, 
vary  in  response  to  differential  growth 
rates  in  the  numerator — bank  capital, 
and  the  denominator — bank  assets.  The 
growth  rate  of  bank  assets  is  affected  by 
the  rate  of  inflation,  credit  demand, 
innovations  in  bank  asset  and  liability 
management,  and  the  real  rale  of  growth 
in  the  economy.  The  growth  rate  of  bank 
capital  is  a  function  of  the  rale  of  return 
on  assets,  the  retention  rate  of  earnings, 
and  net  new  issues  of  capita)  securities. 
The  "adequacy"  of  these  bank  capital 
ratios  is  affected  by  the  economic 
environment  in  which  banks  operate 
and  the  magnitude  of  risk  inherent  in  the 
structure  and  operating  characteristics 
of  individual  institutions. 

Several  factors  have  emerged  over  the 
past  few  years  which  are  accentuating 
the  potential  demands  on  bank  capital. 
The  decrease  in  banks'  net  interest 
margins,  together  with  a  weakening  of 
loan  portfolios  brought  about  by  shocks 
in  the  domestic  and  world  economy 
have  caused  a  decline  in  bank 
profitability  and  increased  levels  of  risk 
within  the  system.  The  competition  for 
financial  services  has  intensified  on 
both  an  intraindustry  and  interindustry 
basis,  placing  additional  pressures  on 
bank  profitability.  Further,  because  of 
the  growing  interdependency  within  the 
system,  problems  in  one  institution  can 
have  repercussions  on  other  institutions, 
arguing  for  slror\ger  capital  levels  in 
both  individual  banks  and  the  system  as 
a  whole.  Increasing  levels  of  off-balance 
sheet  risks  are  also  a  factor  in  the  need 
for  higher  capital. 

The  Comptroller,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB)  and  the  Federal  Deposit 


Insurance  Corporation  (FDIC)  have 
previously  adopted  and  published 
capital  guidelines  which,  together  with 
the  efforts  of  banks  to  achieve  them, 
have  been  successful  recently  in 
preventing  a  decline  in  bank  capital 
ratios.  These  policies,  while  similar, 
have  not  been  completely  uniform  and 
have  allowed  (or  some  disparity  in  the 
treatment  of  federally  regulated  banks. 
Section  908  of  ILSA  (12  U.S.C.  3907) 
directs  the  federal  banking  agencies  to 
"*   *  *  cause  banking  insututions  to 
achieve  and  maintain  adequate  capital 
by  establishing  minimum  levels  of 
capital  for  such  banking  institutions  and 
by  such  other  methods  as  the 
appropriate  Federal  banking  agency 
deems  appropriate."  ILSA  also 
encourages  uniformity  among  the 
agencies  in  imposing  requirements 
under  the  Act.  Therefore,  pursuant  to 
the  Office's  authority  under  ILSA  and 
the  authority  contained  in  the  National 
Banking  Act.  the  Office  is  proposing  a 
regulation  on  capital  requirements.  The 
FRB  and  the  FDIC  also  have  issued 
similar  capital  proposals  for  comment. 
The  proposed  regulation  is  intended  to 
implement  the  provisions  of  the  ILSA, 
foster  further  improvement  in  bank 
capital  ratios,  and  ehminate  the 
disparities  in  treatment  of  federally 
regulated  banks  with  respect  to  capital 
adequacy.  The  proposed  regulation  also 
sets  forth  the  procedures,  pursuant  to 
the  authority  contained  in  ILSA.  for 
issuing  directives  to  require  banks  to 
achieve  and  maintain  adequate  capital. 

The  proposed  regulation  will 
supplement,  rather  than  replace,  the 
Office's  supervisory  evaluations  of 
capital  adequacy.  The  process  of 
determinig  the  adequacy  of  a  bank's 
capital  on  an  ongoing  basis  begins  with 
a  qualitative  evaluation  of  the  critical 
variables  that  directly  bear  on  the 
institution's  overall  financial  condition. 
These  variables  include  the  quality, 
present  value,  tj^pe  and  diversification 
of  assets;  historical  and  prospective 
earnings;  liquidity  (with  emphasis  on 
asset/liability  management):  the  quality 
of  management;  and  the  existence  of 
other  activities  which  may  expose  the 
bank  to  risks,  includmg  off-balance 
sheet  items,  the  degree  of  leverage  and 
risks  undertaken  by  the  parent  company 
or  other  affiliates.  Banks  with  significant 
weaknesses  in  one  or  more  of  these 
areas  will  be  expected  to  maintain 
higher  capital  levels  than  the  minimums 
set  forth  in  the  regulation.  In  addition, 
the  OCC  stresses  that  the  capital 
requirements  set  forth  in  this  proposed 
regulation  are  minimums  and  that  all 
banks  are  encouraged  to  maintain 
higher  levels  of  capital  in  order  to 


provide  protection  against  unforeseen 
adversities. 

The  Proposal 

The  regulation  would  apply  to 
national  banks  and  banks  located  in  the 
District  of  Columbia.  The  regulation 
would  not  apply  to  bank  holding 
companies;  however,  when  considering 
the  condition  of  or  an  application  from 
banks  which  are  subsidiaries  of  holding 
companies,  the  activities  and  condition 
(including  capital  adequacy)  of  the  bank 
holding  company  will  be  considered  by 
the  Office.  Although  the  proposed 
regulation  would  not  apply  to  federal 
branches  and  agencies,  the  Office  is 
considering  imposition  of  a  comparable 
capital  equivalency  deposit  requirement 
for  federal  branches  and  agencies  (see 
Issues  for  Comment,  No.  10). 

Under  the  proposed  regulation,  the 
minimum  acceptable  ratio  of  total 
capital  to  total  assets  would  be 
established  at  six  (6)  percent  (%)  and  the 
minimum  ratio  of  "primary  "  capital  to 
adjusted  total  assets  would  be 
established  at  five  and  one-half  (5  ^t] 
percent  (%).  These  ratios  would  apply  to 
well-managed  banks  of  all  sizes  which 
have  no  material  weaknesses.  Based  on 
the  December  31, 1963  Call  Reports, 
approximately  95%  of  all  national  banks 
had  a  primary  capital  ratio  in  excess  of 
6%,  a  levetwhich  would  exceed  the 
primary  capital  requirement  established 
by  this  regulation.  In  addition,  most  of 
the  larger  multinational  and  regional 
banks  (which  generally  have  lower 
capital  ratios  than  smaller  banks)  had 
primary  and  total  capital  ratios  which 
would  exceed  the  minimum 
requirements.  A  few  large  banks  will  be 
faced  with  a  relatively  large  dollar 
shortfall  in  their  capital  accounts.  While 
the  OCC  expects  that  all  banks  will 
make  every  effort  to  achieve  compliarrce 
as  rapidly  as  possible,  the  Office  will 
consider  the  individual  circumstances 
and  the  ability  of  each  bank  to  achieve 
compliance. 

The  proposed  regulation  represents  a 
change  from  the  interagency  guidelines 
issued  by  the  OCC  and  the  FRB  in 
December  1981  and  amended  in  June  of 
1983.  Regional  and  multinational  banks 
would  be  subject  to  an  increase  in  the 
primary  capital  ratio  from  5%  ot  5'^% 
while  community  banks  would  have 
their  minimum  primary  capital  ratio 
lowered  from  Q%  to  5y2%.  The  new  total 
capital  ratio,  as  proposed,  would  be  6%. 
Previously,  the  guidelines  had  used  a 
zone  concept,  based  on  asset  size,  to 
determine  the  nature  and  intensity  of 
supervisory  action  for  a  particular 
institution.  Multinational  and  regional 
banks  were  presumed  to  have 
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inadequate  total  capital  if  below  a  5V4% 
ratio,  and  community  banks  were 
presumed  under  capitalized  if  below  6% 
total  capital.  The  zone  concept  provided 
some  guidance  for  bankers  and 
regulators  in  monitoring  total  capital 
levels  and  consideration  is  being  given 
to  continuing  use  of  the  zones  in 
conjunction  with  a  minimum  capital 
requirement.  (See  Issues  for  Comment, 
No.  9). 

Primary  Capital  Oerinition 

Primary  oapital  in  the  proposed 
regulation  is  defined  as  the  total  of 
common  and  perpetual  preferred  stock, 
capital  surplus,  undivided  profits, 
contingrncy  and  other  capital  reserves, 
a  limited  amount  of  mandatory 
convertible  debt  (as  defined),  minority 
interests  in  consolidated  subsidiaries, 
net  worth  certificates  and  the  allowance 
for  loan  and  lease  losses;  minus 
intangible  assets.  The  term  mandatory 
convertible  debt  is  defined  to  include 
only  those  subordinated  debt 
instruments  that  mandatorily  convert 
into  the  issuing  bank's  common  or 
perpetual  preferred  stock.  The  definition 
intentionally  does  not  include 
subordinated  debt  that  merely  requires 
the  issuer  to  sell  stock  in  sufficient 
amounts  to  replace  the  debt  obligation. 
even  though  these  instruments  are 
considered  as  primary  capital  under 
OCC's  present  guidelines.  Furthermore. 
for  purposes  of  meeting  the  minimum 
primary  capital  requirements  of  this 
proposed  regulation,  mandatory 
convertible  debt  would  be  included  only 
to  the  extent  of  20%  of  primary  capital 
exclusive  of  such  debt.  The  proposed 
regulation  limits  the  amount  of 
mandatory  convertible  debt  that  would 
be  included  in  measuring  primary 
capital  because,  while  these  instruments 
contain  many  of  the  features  of  equity 
capital,  they  do  not  represent  equity 
until  actually  converted. 

The  proposed  definition  of  primary 
capital  thus  also  differs  from  that 
contained  in  12  CFR  7.1100  which 
defines  capital  for  statutory  and 
supervisory  purposes.  The  Office  will 
amend  that  interpretive  ruling  upon 
adoption  of  a  final  regulation  under  this 
proposal  (see  Issues  for  Comment,  No. 
1). 

Secondary  Capital  Definition 

The  definition  of  secondary  capital 
would  include  mandatory  convertible 
debt  that  is  not  included  in  primary 
capital  (in  excess  of  20%),  intangible 
assets,  and.  subject  to  certain 
restrictions  in  12  CFR  7.1100,  limited  life 
preferred  stock  and  subordinated  notes 
and  debentures.  As  in  the  case  of 
primary  capital,  the  definition  of 


secondary  capital  differs  from  that 
contained  in  12  CFR  7.1100  (See  Issues 
for  Comment,  No.  1). 

Minimum  Capital  Ratios 

The  proposal  would  require  banks  to 
have  and  maintain  a  ratio  of  total 
capital  to  total  assets  (as  defined)  of  at 
least  6%  and  a  ratio  of  primary  capital  to 
adjusted  total  assets  of  at  least  5V2%. 
These  ratios  would  apply  to  all  national 
banks,  regardless  of  size.  However,  the 
Office  would  retain  the  right  to  establish 
higher  ratios  for  individual  banks  whose 
circumstances  warrant  a  stronger 
capital  base.  In  addition,  banks  which 
have  entered  info,  or  subsequently  enter 
into  a  written  agreement  or  v.hich  are  or 
becom.e  subject  to  a  cease  and  desist 
order  under  12  U.S.C.  1818  (b)  or  (c) 
requiring  higher  minimum  capital  ratios 
for  the  bank,  must  achieve  and  maintain 
those  higher  ratios.  Similarly,  if  higher 
minimum  capital  ratios  have  been  or  are 
required  as  a  condition  for  approval  of 
an  application,  the  bank  will  be 
governed  by  those  ratios. 

The  ratios  must  be  achieved  as  of 
each  Call  Report  date  and  will  be 
calculated  in  terms  of  the  bank's 
reported  total  capital  to  its  reported 
average  total  assets  and  its  primary 
capital  to  average  total  assets  as 
adjusted.  During  the  following  quarter, 
the  bank  must  maintain  this  ratio.  If 
total  assets  increase,  on  average,  during 
the  quarter,  the  bank  must  increase  its 
capital  (unless  it  is  already  above  the 
minimum)  before  the  upcoming  Call 
Report  date,  in  order  to  be  in 
compliance  with  the  required  ratios  as 
of  the  Call  Report  date  for  that  quarter. 

Banks  which  are  not  able  to  achieve 
the  ratios  by  the  effective  date  of  the 
final  rule  will  be  required  to  submit  to 
the  Office  an  acceptable  plan  to  achieve 
the  minimum  capital  ratios  within  a 
reasonable  time.  The  plan  itself  must  be 
submitted  within  60  days  after  the 
effective  date  of  the  final  rule  and  must 
set  forth  thp  means  and  time  frames  in 
which  the  bank  will  achieve  the 
minimum  ratios.  The  Office  understands 
that  banks  that  will  need  to  raise  or 
generate  a  substantial  amount  of  capital 
to  achieve  the  ratios  will  require  a 
reasonable  period  of  time  in  which  to  do 
so  and  the  Office  will  take  this  into 
account  in  reviewing  individual  bank 
plans.  Rather  than  a  formal  approval  or 
acceptance  process,  the  proposed  rule 
provides  that  the  bank  may  consider  its 
plan  acceptable  to  the  Office  unless  it  is 
notified  to  the  contrary.  It  shouli^e 
noted,  however,  that  under  this 
provision,  the  Office  may  subsequently 
require  changes  in  a  bank's  plan,  such 
as  an  acceleration  of  the  time  schedule, 
in  the  event  of  changed  circumstances. 


Because  not  all  banks  will  have  the 
required  ratios  at  the  time  the  final  rule 
becomes  effective,  or  be  able  to  achieve 
the  ratios  quickly  thereafter,  the  rule 
provides  that  a  bank  in  compliance  with 
an  acceptable  plan  to  achieve  the  ratios 
will  not  be  considered  to  bsin  violation 
of  the  regulation. 

Finally,  the  Office  has  reserved  the 
authority  to  permit  a  bank  to  operate 
with  capital  ratios  below  the  minimums 
when,  in  the  opinion  of  the  Office,  the 
circumstances  justify  such  action.  This 
provision  might  apply  for  example,  t(f  a 
situation  in  which  a  bank  in  compliance 
with  the  minimum  ratios  would  not  be  in 
compliance  if  it  undertook  a  proposed 
acquisition  which  would  dilute  its 
capital  or  increase  its  assets.  Such  an 
acquisition,  however,  may  be  necessary 
or  desirable  to  alleviate  a  troubled  or 
emergency  situation  involving  another 
bank.  In  such  circumstances,  when  the 
Office  believes  that  the  acquisition 
should  be  approved,  it  may  specifically 
authorize  the  acquiring  bank  to  have 
capital  ratios  below  the  minimums 
during  a  specified  period  of  time,  i.e.,  the 
time  necessary  for  the  bank  to  absorb 
the  acquisition  and  increase  its  capital 
to  again  meet  the  minimums  specified  in 
the  regulation.  This  provision  is  not 
intended  to  authorize  banks  below  the 
required  minimums  to  continue  to 
operate  with  lower  capital  ratios  or  to 
authorize  banks  to  reduce  their  capital. 

Minimum  Capital  Ratios  for  an 
Individual  Bank 

As  noted  above,  the  general  minimum 
captial  ratios  are  intended  to  apply  to 
sound  banks  without  any  significant 
risks  or  problems.  Higher  minimum 
captial  ratios  may  be  appropriate  or 
necessary  for  individual  banks 
depending  upon  their  circumstances. 
The  International  Lending  Supervision 
Act  specifically  provides  the 
Comptroller  with  the  authority  "to 
establish  such  minimum  level  of  capital 
for  a  banking  institution  as  the  [Office], 
in  its  discretion,  deems  to  be  necessary 
or  appropriate  in  light  of  the  particular 
circumstances  of  the  banking 
institution."  12  U.S.C.  3907(a)(2).  Higher 
minimum  ratios  may  be  estabished  for  a 
bank  and  required  as  a  part  of  a  written 
agreement  or  a  cease  and  desist  order 
under  12  U.S.C.  1818  (b)  or  (c),  or  as  a 
condition  for  approval  of  an  application. 
In  addition,  the  proposed  rule 
establishes  a  procedure  for  setting 
higher  required  minimum  capital  ratios 
for  an  individual  bank.  This  part  of  the 
rule  sets  out  examples  of  situations 
when  higher  minimum  capital  ratios 
may  be  necessary  or  appropriate  and 
examples  of  the  factors  which  the  Office 
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may  consider  in  deciding  what  a  bank's 
minimum  capital  ratios  should  be.  These 
examples  are  not  intended  to  be 
exclusive  because  it  is  not  possible  to 
predict  in  advance  each  situation  in 
which  higher  capital  ratios  may  be 
necessary  or  every  factor  which  should 
be  considered  in  a  particular  situation. 

The  procedure  pro\ides  for  written 
notice  from  the  Office  to  the  bank 
indicating  the  capital  ratios  which  the 
Office  believes  are  appropriate  for  the 
bank,  the  date  when  they  should  be 
achieved,  and  an  explanation  of  w-hy 
those  ratios  are  considered  appropriate. 
The  bank  will  have  thirty  days  in  which 
it  may  respond  to  the  OfTice  in  writing. 
After  the  close  of  the  bank's  response 
period,  or  after  the  bank's  response  is 
received,  if  sooner,  the  Office  will 
consider  any  response  from  the  bank. 
Unless  further  information  or 
clarification  of  the  bank's  response  is 
required,  or  the  time  periods  are 
extended  for  good  cause,  the  Office  will 
reach  a  decision  within  thirty  days  after 
the  close  of  the  response  period  and  will 
advise  the  bank  in  wnting  whether 
higher  capital  ratios  will  be  required  for 
it  end,  if  so,  what  those  ratios  are  and 
when  they  must  be  achieved.  The  OfFice 
also  may  requirp  the  bank  to  submit  an 
acceptable  plan  to  achieve  the  required 
ratios  established  for  it.  This  procedure 
is  intended  to  pro\ide  an  informative 
and  fair,  but  relatively  uncomplicated 
and  prompt  method  of  addressing  an 
individual  bank's  need  for  higher  capital 
levels. 

Directives 

A  directive  i.s  a  form  of  order 
specifically  authorized  under  the 
International  Lending  Supervisi'>n  Act, 
12  U.S.C.  3907(b)(2).  Issuance  of  a 
directive  of  discretionary  when  a  bank 
does  not  have  or  maintain  capital  at  or 
above  the  level  required  ffr  it.  whether 
under  the  general  minimum  capital 
ratios  set  forth  in  the  rule,  under  a 
decision  establishing  higher  minimum 
capit:ii  ratios  for  the  bank,  unrier  the 
terms  of  a  written  agreement  under  12 
U  S.C  1818(b).  or  as  a  condition  for 
approval  of  an  application.  A  directive 
also  may  be  issued  when  a  hank  has 
failed  to  submit  or  is  not  in  compliance 
with  an  acceptable  plan  to  achieve  its 
required  minimum  capital  ratios. 

Under  the  proposal,  the  Olfice  will 
notify  a  bank  in  writing  of  the  Office's 
intention  to  issue  a  directive  to  the 
bank.  The  notice  will  include  reasons  for 
the  action  and  the  contents  of  the 
proposed  directive.  The  bank  will  have 
thirty  days  in  which  to  respond  in 
writing  to  the  notice.  The  response  may 
state  why  a  directive  should  not  be 
issued;  may  propose  alternative 


provisioas  for  the  directive;  and/or  may 
include  a  plan  to  achieve  the  bank's 
required  minimum  captial  ratios.  The 
response  should  include  any  information 
which  the  bank  would  have  the  Office 
consider  in  deciding  whether  to  issue  a 
directive  or  what  the  provisions  of  the 
directive  should  be.  Failure  to  respond 
within  the  allotted  time  period  will  be 
deemed  to  be  a  waiver  of  any  objections 
to  the  proposed  directive.  .After  the  close 
of  the  bank's  response  penod.  or  after 
receipt  of  the  bank's  response,  if  sooner, 
the  Office  will  consider  the  bank's 
response  and  will  decide  whether  to 
issue  the  directive  as  originally 
proposed  or  in  modified  form.  Unless  the 
time  periods  are  extended  by  the  Office, 
for  example,  in  cases  where  additional 
information  or  a  clarification  of  the 
bank's  response  is  needed,  the  OfTice 
will  issue  the  directive,  or  notify  the 
bank  that  a  directive  will  not  be  issued, 
within  thirty  days  after  the  close  of  the 
liank's  response  period. 

The  terms  of  the  directive  will  vary  in 
each  individual  case.  The  directive  may 
order  the  bank  to  achieve  and  maintatn 
its  required  minimum  capital  ratios  by  a 
specified  date;  comply  with  a  p.^eviousiy 
submitted  plan  to  achieve  those  ratios; 
submit  and  comply  with  an  acceptable 
plan  to  achieve  the  ratio*!:  reduce  assets 
or  the  rate  of  growth  of  assets,  or  restrict 
dividends  in  order  to  achieve  its 
required  capital  rahos:  or  a  combination 
of  any  of  the  above  or  similar  actions. 

A  directive,  or  any  plan  submitted 
pursuant  to  a  directive,  is  enforceable  to 
the  same  extent  as  an  effective  and 
outstanding  order  issued  pursuant  to  12 
U.S  C!.  ISiab)  which  has  become  hnal. 
In  addition,  violation  of  a  directive  may 
result  in  civil  money  penalties  against 
the  bank  or  its  otTicers.  directors, 
employees,  or  other  persons 
participating  in  the  conduct  of  its  affairs. 

Because  oi  the  cnticai  impurtance  of 
adequate  capital  to  the  soundness  of  a 
banks  opera  liocs,  the  procedure  for 
issuance  oi  a  directive  has  been 
desired  to  reach  a  resolution  m  a 
prompt,  but  fair  manner  and  the  Office 
intends  to  actively  seek  enforcement  of 
directives  in  the  event  of 
noncompliance. 

Issues  for  Comment 

Comments  are  requested  on  the 
proposal  and  specifically  on  the 
following  issues; 

(1)  Whether  the  definitions  of  capital 
and  its  components  should  be  the  same 
for  the  purposes  of  determining  capital 
adequacy  and  for  statutory  purposes, 
such  as  the  lending  limits  in  12  U.S.C  84. 
The  Office  adopted  one  definition  for 
both  purposes  in  Interpretive  Ruling  12 
CFR  7.1100  and  believes  that  the 


definitions  in  this  proposed  regulation 
also  should  govern  the  determinaticm  of 
capital  for  both  supervisory  and 
statutory  purposes  since  a  conunon 
definition  would  avoid  complexity  and 
confusion. 

(2)  Whether  higher  minunum  capital 
ratios  are  appropriate  or  feasible.  The 
Office  beUeves  that  the  minimum  capital 
ratios  proposed  are  appropriate  for  the 
banking  industry  in  general  and  are 
feasible  to  achieve  and  maintam. 
However,  the  Office  loliuts  comment  on 
whether  higher  minimum  rahos  than 
those  proposed  should  be  required  now 
or  required  in  the  next  year  or  two,  and 
whether  and  when  it  would  be  feasible 
for  banks  to  achieve  such  higher  capital 
levels. 

(3)  Whether  the  proposed  regulation 
should  "grandfather"  capital 
components  now  considered  primary 
capital  but  which  would  not  be  mcltded 
in  primary  capital  under  the  proposed 
regulation.  The  propxjsed  regulation 
would  not  change  s  bank's  total  capital. 
However,  some  items  currently  included 
in  primary  capital — by  Interpretive 
Ruling  12  CFR  7.1100  or  bank  practice- 
would  instead  be  mcluded  in  secondary 
capital.  One  such  item  is  mandator)' 
convertible  debt  which  must  be  repaid 
through  the  sale  of  common  or  perpetual 
preferred  stock.  This  type  of  mandatory 
convertible  debt,  commonly  referred  to 
as  "equity  commitment  notes"  has  been 
issued  by  some  national  banks  with  the 
Office's  approval.  Under  the  proposed 
regulation,  this  type  of  debt  would 
continue  to  be  counted  as  capital  but  it 
would  be  considered  secondary  capital 
The  Office  believes  that  banks  should 
be  able  to  continue  to  include  in  their 
primary  capital  previously  approved 
and  issued  equity  commitmeRt  notes  or 
other  similar  instruments.  Therefore,  as 
a  transitional  rule,  such  instruments 
would  be  included  in  pnmary  capital  to 
the  extent  previously  authorized,  during 
the  original  effective  term  of  the 
instruments. 

The  other  item  included  in  secondary 
capital  in  the  proposed  regulation  is 
intangible  assets.  While  the  Office  has 
not  ruled  previously  that  this  item  is 
included  in  primary  capital  the  Office  is 
aware  that  banks  commonly  do  not 
exclude  intangible  assets  in  calculating 
primary  capital  Comment  is  requested 
on  the  effect  on  individual  banks  if 
intangible  assets  are  excluded  from 
primary  capital  and,  alternatively,  the 
extent  to  which  intangible  assets  should 
be  includable  in  primary  capital. 

(4)  Whether  the  reserves  for  loan  and 
lease  losses  should  be  excluded  from 
capital  Since  the  amount  of  a  bank's 
reserve  for  loan  and  lease  losses  is 
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specifically  tailored  to  its  loss 
experience  as  well  as  estimated 
potential  losses  on  particular  assets,  it 
can  be  argued  that  all  or  at  least  a 
portion  of  the  reserve  should  not  be 
considered  as  capital  because  it  will  be 
depleted.  Traditionally,  however,  these 
reserves  have  been  considered  as 
capital  since  they  perform  one  of 
capital's  primary  functions,  i.e..  to  serve 
as  a  cushion  against  losses.  The  Office 
requests  comment  on  whether  all  or  any 
portions  of  loan  and  lease  reserves 
should  be  excluded  from  the  definition 
of  capital. 

(5)  Whether  limits  should  be  placed 
on  the  amount  of  subordinated  notes 
and  debentures  and  limited  life 
preferred  stock  that  is  included  in 
secondary  capital.  Limits  may  include 
such  factors  as  requiring  a  minimum 
original  maturity,  discounting  the 
amount  that  is  included  in  secondary 
capital  based  on  the  remaining  maturity, 
and  a  percentage  limit  on  the  aggregate 
amount  that  can  be  included  in 
secondary  capital.  Certain  limits  now 
are  imposed  in  12  CFR  7.1100  and  the 
Office  believes  that  those  or  similar 
restrictions  should  be  placed  on  these 
types  of  instruments  when  they  are 
included  in  a  bank's  capital. 

(6)  Whether  limits  should  be  placed 
on  the  amount  of  secondary  capital  that 
can  be  included  in  total  capital.  For 
example,  should  secondary  capital  be 
hmited  to  an  amount  equal  to  50  percent 
of  primary  capital  as  is  now  the  case 
under  12  CFR  7.1100?  Because  the 
components  of  secondary  capital  do  not 
provide  the  same  degree  of  protection 
obtained  through  primary  capital,  the 
Office  believes  that  a  limit  on  secondary 
capital  is  warranted,  at  least  when 
determining  total  capital  (capital  and 
surplus)  for  statutory  purposes.  (See 
Issue  no.  1).  The  Office  requests 
comment  on  the  effects  such  a  limit 
would  have,  given  the  proposed 
definitions  of  primary  and  secondary 
capital. 

(7)  Whether  the  minimum  capital 
requirements  should  be  tailored  to  the 
risk  composition  and  liquidity  of  assets. 
The  proposed  minimum  capital 
requirements  are  neutral  with  respect  to 
the  composition  of  a  bank's  assets,  i.e.. 
the  same  capital  ratio  is  required  for 
both  liquid  and  illiquid  assets  and  for 
both  high  and  low  risk  assets.  The 
Office  is  concerned  that  this  neutrality 
may  not  provide  an  incentive  for  banks 
to  enhance  or  maintain  the  liquidity  or 
quality  of  their  assets.  Asset  liquidity  is 
important  since  it  offers  banks  an 
alternative  to  reliance  on  short  term 
funding,  with  its  inherently  volatile 
conditions,  to  meet  liquidity  needs. 


While  asset  composition,  including  risk 
and  liquidity,  will  be  considered  in  an 
Office  decision  to  require  capital  ratios 
above  the  mir.Lmums  for  an  individual 
bank,  the  Office  solicits  suggestions  on 
ways  in  which  the  general  minimum 
requirements  or  other  regulatory 
requirements  could  encourage  high 
quality,  liquid  bank  assets.  For  example, 
should  relatively  risk  free  or  liquid 
assets  be  excluded  or  discounted  in 
computing  total  assets,  with  higher 
minimum  capital  ratios  required  for  the 
remaining  risk  assets? 

(8)  Whether  the  capital  ratios  should 
be  calculated  on  the  basis  of  average  or 
actual  total  assets.  The  proposed  ratios 
are  minimums  and  banks  are 
encouraged  to  maintain  higher  levels  of 
capital.  However,  the  Office  does  not 
want  to  require  banks  at  the  margin  to 
make  calculations  prior  to  each  increase 
in  their  asset  portfoaos.  Similarly,  the 
Office  wishes  to  minimize  the  likelihood 
of  inadvertent  or  technical  violations. 
Therefore,  in  order  to  avoid  these 
problems,  yet  assure  that  the  ratios  are 
maintained  on  e  relatively  constant 
basis,  total  and  primary  capital  would 
be  computed  as  of  each  Call  Report  date 
and  the  capital  ratios  calculated  based 
on  average  total  assets  (or  average  total 
assets  less  intangible  assets)  for  that 
Call  Report  period.  Capital  and  average 
total  assets  already  are  required  to  be 
stated  in  Call  Reports,  however,  the 
capital  ratios  would  not  need  to  be 
stated. 

During  the  following  quarter,  to 
comply  with  the  regulation,  the  bank 
need  only  maintain  its  capital  at  the 
levels  necaessary  to  meet  the  minimum 
ratios  based  on  the  average  total  assets 
figure  in  its  most  recent  Call  Report. 
However,  if  the  bank's  assets,  on 
average,  increase  during  the  quarter,  it 
must  correspondingly  increase  its 
capital  (if  at  the  minimum  level)  before 
the  end  of  the  quarter  so  that  it  will  be 
in  compliance  with  the  required 
minimum  ratios  as  of  the  Call  Report 
dale  for  that  quarter.  Use  of  the  average 
total  assets  figure  therefore,  should 
eliminate  the  potential  for  inadvertant 
violations  and  simplify  banks'  internal 
procedures  for  compliance. 

The  Office  is  concerned,  however, 
that  some  banks  may  have  total  assets 
as  of  the  Call  Report  dates  or  otherwise 
that  are  substantially  higher  than  their 
average  total  assets  so  that  the  bank, 
while  technically  in  compliance  with  the 
regulation,  actudliy  is  defeating  its 
purpose,  i.e.,  to  assure  that  banks  have 
the  minimum  adequate  level  of  capital 
to  support  their  operations.  Therefore, 
Call  Report  and  examination  data  on 
total  assets  will  be  reviewed  and 


compared  with  the  reported  average 
total  assets  figure,  where  there  is 
significant  disparity  between  these 
figures  on  a  repeated  basis,  the  bank 
may  be  required  to  maintain  its 
minimum  capital  ratios  on  a  constant 
basis  in  relation  to  its  actual  total 
assets.  The  Office  seeks  comment  on  the 
average  total  asset  method  or 
alternative  methods  to  achieve 
compliance  with  the  regulation. 

(9)  Whether  the  zone  concept  provides 
useful  guidance  to  banks.  The  Office  is 
considering  whether  to  issue  guidelines 
in  conjuction  with  the  final  version  of 
the  regulation  concerning  the  degree  and 
type  of  administrative  action  which 
would  correspond  to  particular  capital 
ratio  zones.  Although  these  guidelines 
would  be  primarily  for  internal  agency 
purposes,  they  would  be  published  for 
the  information  of  bank  management. 
Under  the  zone  concept,  the  Office 
would  consider  banks  having  a  total 
capital  ratio  in  excess  of  7%  to  be 
adequately  capitalized,  absent  special 
circumstances.  Banks  having  a  total 
capital  ratio  between  6-7%  would  be 
monitored  to  determine  whether  their 
capital  is  adequate  in  light  of  the  quality 
of  assets,  management  strength,  and 
other  factors.  Banks  having  a  total 
capital  ratio  of  less  than  6%  (the 
minimum  required  in  the  regulation) 
would  be  presumed  to  be 
undercapitalized  and  would  be  subject 
to  appropriate  supervision  and 
administrative  action. 

The  proposed  regulation  itself 
indicates  the  range  of  adminsitrative  or 
supervisory  actions  which  the  Office 
may  take  if  a  bank  does  not  have  the 
minimum  capital  ratios  required  for  it  or 
has  not  submitted  or  complied  with  an 
acceptable  plan  to  achieve  those  ratios. 
Since  the  appropriate  supervisory  action 
necessarily  must  be  determined  on  a 
case-by-case  basis,  the  zone  concept  as 
a  guide  for  adminstrative  actions  may 
not  be  particularly  useful.  However, 
comment  on  the  past  or  possible  future 
usefulness  to  the  banking  industry  of  the 
zone  would  be  of  assistance  to  the 
Office. 

(10)  Whether  the  minimum  capital 
requirement  should  apply  to  federal 
branches  and  agencies.  Under  12  U.S.C: 
3102(g),  federal  branches  and  agencies 
are  required  to  maintain  capital 
equivalency  deposits  which,  at  a 
mining,  equal  5%  of  liabilities.  The 
stetuto^  minimum  is  roughly  equivalent 
to  the  5%  minimum  primary  capital 
requirement  for  regional  and 
multinational  banks  in  the  Office's 
current  guidelines.  However,  the 
International  Banking  Act  of  1978  (IBA) 
also  mandates  competitive  equality 
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between  national  banks  and  federal 
branches  and  agencies.  Because  the 
operations  of  federal  branches  and 
agencies  are  not  inherently  either  more 
or  less  risky  than  those  of  national 
banks,  the  Office  believes  that  federal 
branches  and  agencies  should  be  subject 
to  comparable  capital  adequacy 
requirements.  However,  since  the  IBA 
requires  that  the  capital  equivalency 
deposit  consist  of  cash  or  investment 
securities  and  be  computed  as  a  percent 
of  liabilities,  a  capital-to-assets  ratio 
would  be  difficult  to  implement. 
Alternatively,  comparability  could  be 
attained  by  requiring  capital 
equivalency  deposits  for  federal 
branches  and  agencies  equal  to  at  least 
5V2%  of  liabilities,  rather  than  the 
current  5%.  The  Office  requests 
comments  on  this  and  other  means  of 
establishmg  relatively  comparable 
capital  requirements  for  federal 
branches  and  agencies. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C,  601  et  seq.]  the  Comptroller 
of  the  Currency  has  certified  that  the 
proposed  regulation,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  nearly  all  small  banks  (those  with 
total  assets  of  less  than  $1  billion) 
already  meet  or  exceed  the  primary  and 
total  capital  ratios  proposed  in  the 
regulation  . 

Executive  Order  12291 

The  Comptroller  of  the  Currency  has 
determined  that  the  proposed  regulation 
is  a  "major  rule"  and  a  regulatory 
impact  analysis  has  been  performed  in 
connection  with  the  Office's 
consideration  of  this  rule.  In  reviewing 
the  impact  of  the  proposal,  the  analysis 
considered  that: 

(1)  151  national  banks  have  a 
shortfall,  at  a  minimum,  of  $3.3  billion  in 
primary  capital; 

(2)  89  of  those  banks,  plus  an 
additional  111.  have  a  shortfall,  at  a 
minimum,  of  S2.4  billion  in  secondary 
capital: 

(3)  266  national  banks  meet  both 
minimum.s,  but  face  credit  and  other 
risks  that  warrant  higher  capital  ratios 
(the  amount  of  capital  they  must  raise 
cannot  be  easily  estimated); 

(4)  L'nderwritmg  costs  associated  with 
raising  needed  capital  could  approach 
$200  million,  the  precise  amount 
depending  on  the  volume  of  funds  raised 
in  capital  markets  as  opposed  to  the  use 
of  retained  earnings;  and 

(5)  Until  capital  ratios  are  met. 
dividend  payouts  could  be  lower  than 
historical  averages. 


However.  OCC  believes  the  costs  of 
the  proposed  mandatory  minimum 
capital  ratios  are  outweighed  by  the 
benefits.  These  benefits  cannot  be  easily 
quantified,  but  include; 

(1)  An  increased  capacity,  especially 
among  large  banks,  to  withstand  losses 
associated  with  credit  and  other  risks 
that  are  a  normal  part  of  banking; 

(2)  Increased  stability  in  our  financial 
system;  and 

(3)  Increased  capacity  to  fund 
economic  growth. 

The  Office  is  especially  interested  in 
receiving  additional  information  bearing 
on  the  benefits  and  costs  of  this 
proposal.  A  copy  of  the  regulatory 
impact  analysis  may  be  obtained  from 
the  Office's  Communications  Division 
under  procedures  set  forth  in  12  CFR 
4.17  and  4.17a. 

Paperwork  Reduction  Act 

The  potential  paperwork  burdens 
contained  in  this  rule  pertaining  to:  (1) 
The  preparation  of  a  written  plan  to 
increase  capital  by  a  national  bank  that 
does  not  have  the  minimum  capital 
ratios  specified  in  the  regulation  or 
individually  required  for  it;  and  (2)  the 
written  response  which  a  bank  may 
make  to  the  Office  when  notified  that 
higher  minimum  capital  ratios  may  be 
required  for  it;  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  44  U.S.C.  3504(h). 

List  of  Subjects  in  12  CFR  Fart  3 

Banks,  Banking,  Primary,  Secondary 
and  total  capital,  Minimum  capital 
ratios.  Procedures  for  establishing 
higher  minimum  capital  ratios  for  an 
individual  bank.  Enforcement  of 
minimum  capital  ratios.  Issuance  of 
directives. 

This  proposal  does  not  duplicate, 
overlap,  or  confiict  with  any  existing 
federal  laws  and  regulations  governing 
national  banks  with  the  exception  of 
Interpretive  Ruling  12  CFR  7.1100  which 
will  be  amended  accordingly  following 
adoption  of  the  final  version  of  this 
proposed  regulation. 

Authority  and  Issuance 

Accordingly,  pursuant  to  authority 
under  12  U.S.C.  93a.  3907,  and  3909,  the 
Comptroller  of  the  Currency  proposes  to 
add  a  new  Part  3  to  Title  12  of  the  Cofie 
of  Federal  Regulations,  as  follows:      '■ 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

Subpart  A— Authority  and  Deflnltiona 

Sec. 

Authority 


3.1 
3.2 
3.3 


Definitions 
Transitional  Rule 


s«-< 

3.4  Reservation  of  Authority 

Subpart  B— Minimum  CapKal  Ratioa 

3.5  Applicability 

3.6  Minimum  Capital  Ratios 

3  7     Plan  to  Achieve  Minimuni  Capital  RaUo» 

3.8  Reservation  of  Authority 

Subpart  C—EstabHahmant  Of  Minimum 
Capital  Ratioa  for  an  Individual  Bank 

3.9  Purpose  and  Scope 

3.10  Apphcability 

3.11  Standards  for  determination  of 
Appropriate  Individual  Minimum  Capital 
Ratios 

3  12    F*rocedures 

3.13    Relation  to  Other  Actions 

Subpart  D — Enforcament 

3  14    Remedies 

Subpart  E— laauanca  of  a  Diractiva 

3.15  Purpose  and  Scope 

3.16  Notice  of  Intent  to  Issue  a  Directive 
3  17    Response  to  .Notice 

3  18    Decision 

3  19     Issuance  of  a  Directive 

3.20  Amendment  of  Time  Penods 

3.21  Change  in  Circumstances 

3.22  Relation  to  Other  Administrative 
Actions 

Authority:  12  U,S.C.  1  et  seq.;  12  U,S.C.  93a. 
161  and  1818;  and  12  U.S.C.  3907  and  3909, 

Subpart  A— Authority  and  Definitions 

§3.1     Auttwrlty. 

This  part  is  issued  under  the  authority 
of  12  U.S.C  1  et.  seq.,  93a,  161  and  1818: 
and  the  International  Lending 
Supervision  Act  of  1983  (Pub.  L  98-181, 
Title  IX,  97  Stat,  1153),  12  U.S.C.  3907 
and  3909. 

§3^    Definitions. 

For  the  purposes  of  this  Part: 

(a)  "Bank"  means  a  national  banking 
association  or  a  District  of  Columbia 
bank. 

(b)  "Intangible  assets"  means  those 
assets  within  the  definition  of  this  term 
in  the  "Instructions — Consolidated 
Reports  of  Condifion  and  Income  "  (Call 
Report). 

(c)  "Mandatory  convertible  debt" 
means  subordinated  debt  instruments 
which  require  the  issuer  to  convert  such 
offerings  into  either  common  or 
perpetual  preferred  stock  by  a  date  at  or 
before  the  maturity  of  the  instrument. 
The  maturity  of  these  instruments  must 
be  12  years  or  less. 

(d)  "Primary  capital"  means  the  sum 
of  (1)  and  (2)  below,  minus  intangible 
assets: 

(1)  Common  stock,  perpetual  preferred 
stock,  capital  surplus,  undivided  profits, 
reserves  for  contingencies  and  other 
capital  reserves,  net  worth  certificates 
issued  by  the  Federal  Deposit  Insurance 
Corporation,  minority  interests  in 
consolidated  subsidiaries,  and 
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allowances  for  possible  loan  and  lease 
losses:  and 

(2)  Mandatory  convertible  debt  to  the 
extent  of  20%  of  the  sum  of  (1 ); 

(e)  "Secondary  capital"  means  the 
sum  of:  mandatory  convertible  debt  that 
is  not  included  in  primary  capital, 
intangible  assets,  and  limited  life 
preferred  stock  and  subordinated  notes 
and  debentures  having  an  original 
weighted  average  maturity  of  at  least 
seven  (7)  years,  subject  to  the 
amortization  schedule  set  forth  in  12 
CFR  7.n00(f)(2). 

(f)  "Total  assets"  means  the  average 
total  assets  figure  required  to  be 
computed  for  and  stated  in  a  bank's 
most  recent  quarterly  "Consolidated 
Report  of  Condition  and  Income"  (Call 
Report),  plus  the  allowance  for  possible 
loan  and  lease  losses.  "Adjusted  total 
assets"  means  total  assets  minus 
intangible  assets. 

(g)  "Total  capital"  means  the  sum  of 
primary  capital  and  secondary  capital. 

§  3.3    Transitional  Rule. 

Funding  instruments  approved  by  the 
Office  as  primary  of  secondary  capital 
and  issued  prior  to  the  effective  date  of 
this  regulation  may  continue  to  be 
included,  to  the  extent  previously 
authorized,  in  a  banks  primary  or 
secondary  capital  as  the  case  may  be. 
during  the  original  effective  term  of  the 
instrument. 

§  3.4    Reservation  of  Authority. 

Notwithstanding  the  definitions  of 
"primary  capital"  and  "secondary 
capital"  in  §  3.2  (d)  and  (e),  the  Office 
may  find  that  a  newly  developed  or 
modified  funding  instrument  constitutes 
or  may  constitute  "primary  capital"  or 
secondary  capital,"  and  the  Office  may 
permit  one  or  more  banks  to  include 
funds  obtained  through  such  instrument 
as  primary  or  secondary  capital, 
permanently  or  on  a  temporary  basis. 
for  the  purposes  of  compliance  with  this 
Part  or  for  other  purposes. 

Subpart  B— Minimum  Capital  Ratios 

§  3  5    Applicability. 

This  subpart  is  applicable  to  all  banks 
unless  the  Office  determines,  pursuant 
to  the  procedures  set  forth  in  Subpart  C, 
that  different  minimum  capital  ratios  are 
appropriate  for  an  individual  bank 
based  upon  its  particular  circumstances, 
or  unless  different  minimum  capital 
ratios  have  been  established  or  are 
established  for  an  individual  bank  in  a 
written  agreement  or  a  temporary  or 
final  order  pursuant  to  12  U.S.C.  1818  (b) 
or  (c),  or  as  a  condition  for  approval  of 
an  application. 


§  3.6    Minimum  Capital  Ratios. 

A  bank  must  have  an  maintain  total 
capital  equal  to  at  least  6  percent  of 
total  assets  and  primary  capital  equal  to 
at  least  5V2  percent  of  adjusted  total 
assets.  1 

§  3.7    Plan  to  Achieve  Minimum  Capital 
ratios. 

Any  bank  having  total  or  primary 
capital  ratios  less  than  the  minimums 
set  forth  in  §  3.6  shall,  within  60  days  of 
the  effective  date  of  this  regulation, 
submit  to  the  Office  a  plan  describing 
the  means  and  schedule  by  which  the 
bank  shall  achieve  the  minimum  capital 
ratios.  The  plan  may  be  considered 
acceptable  unless  the  bank  is  notified  to 
the  contrary  by  the  Office.  A  bank  in 
compliance  with  an  acceptable  plan  to 
achieve  the  minimum  capital  ratios  will 
not  be  deemed  to  be  in  violation  of  §  3.6. 

§  3.8    Reservation  of  Authority. 

When,  in  the  opinion  of  the  Office  the 
circumstances  so  require,  a  bank  may  be 
authorized  to  have  less  than  the 
minimum  capital  ratios  in  §  3.6  during  a 
time  period  specified  by  the  Office. 

Subpart  0— Establishment  of  Minimum 
Capital  Ratios  for  an  Individual  Bank 

§  3.9    Purpose  and  Scope. 

The  rules  and  procedures  specified  in 
this  subpart  are  applicable  to  a 
proceeding  to  establish  required 
minimum  capital  ratios  for  an  individual 
bank  above  the  ratios  that  would 
otherwise  be  applicable  to  the  bank 
under  §  3.6,  The  Comptroller  is 
authorized  under  12  U.S.C.  3907(a)(2)  to 
establish  such  minimum  capital 
requirements  for  a  bank  as  the  Office,  in 
its  descretion,  deems  necessary  or 
appropriate  in  light  of  the  particular 
circumstances  of  that  bank.  Proceedings 
under  this  subpart  may  be  initiated  to 
require  a  bank  to  maintain  existing 
capital  ratios  which  are  above  those  set 
forth  in  §  3.6  or  other  legal  authority,  as 
well  as  to  require  a  bank  to  reach  higher 
minimum  capital  ratios. 

§3.10    Applicability. 

Higher  minimum  capital  ratios  may  be 
required  for  an  individual  bank  when 
the  Office  believes  that  the  bank's 
capital  is  or  may  become  inadequate  in 
view  of  its  circumstances.  For  example, 
higher  capital  ratios  than  those  required 
in  §  3.6  may  be  appropriate  for: 

(a)  A  newly  chartered  bank; 

(b)  A  bank  in  need  of  special 
supervisory  attention; 

(c)  A  bank  v^fhich  has  or  is  expected  to 
have  losses  resulting  in  capital 
inadequacy; 

(d)  A  bank  having  a  high  proportion  of 
off-balance  sheet  risk  in  relation  to 


other  assets  and  liabilities  or  a  low 
proportion  of  liquid  assets; 

(e)  A  bank  undergoing  expansion, 
either  internally  or  through  acquisitions; 
or 

(f)  A  bank  which  may  be  adversely 
affected  by  the  activities  or  condition  of 
its  holding  company,  affiliate(s),  or  other 
persons  or  institution  which  which  it  has 
significant  business  relationships. 

§3.11  Standards  for  Determination  of 
Appropriate  Individual  Minimum  Capital 
Ratios. 

The  appropriate  minimum  capital 
ratios  for  an  individual  bank  cannot  be 
determined  solely  through  the 
application  of  a  rigid  mathematical 
formula  or  wholly  objective  criteria.  The 
decision  is  necessarily  based  in  part  on 
subjective  judgment  grounded  in  agency 
expertise.  The  factors  to  be  considered 
in  the  determination  will  vary  in  each 
case  and  may  include,  for  example; 

(a)  The  conditions  or  circumstances 
leading  to  the  Office  determination  that 
higher  mimimum  capital  ratios  are 
appropriate  or  necessary  for  the  bank; 

(b)  The  exigency  of  those 
circumstances  or  potential  problems; 

(c)  The  overall  condition,  management 
strength,  and  future  prospects  of  the 
bank  and,  if  applicable,  its  holding 
company  and/or  affiliate(s); 

(d)  The  bank's  liquidity,  capital  and 
other  ratios  compared  to  the  ratios  of  its 
peer  group;  and 

(e)  The  views  of  the  bank's  directors 
and  senior  management. 

§  3.12    Procedures. 

(a)  Notice.  When  the  Office 
determines  that  minimum  capital  ratios 
above  those  set  forth  in  §  3.6  are 
necessary  or  appropriate  for  a  particular 
bank,  the  Office  will  notify  the  bank  in 
writing  of  the  proposed  minimum  capital 
ratios  and  the  date  by  which  they 
should  be  reached  (if  applicable),  and 
will  provide  an  explanation  why  the 
ratios  proposed  are  considered 
necessary  or  appropriate  for  the  bank. 

(b)  Response.  (1)  The  bank  may 
respond  to  any  or  all  of  the  items  in  the 
notice.  The  response  should  include  any 
matters  which  the  bank  would  have  the 
Office  consider  in  deciding  whether 
individual  mini.mum  capital  ratios 
should  be  established  for  the  bank,  what 
those  capital  ratios  should  be,  and,  if 
applicable,  when  they  should  be 
achieved.  The  response  must  be  in 
writing  and  delivered  to  the  designated 
OCC  official  within  30  days  after  the 
date  on  which  the  bank  received  the 
notice. 

(2)  Failure  to  respond  within  thetime 
period  specified  in  paragraph  {b)(l)  of 
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this  section  shall  constitute  a  waiver  of 
any  objections  to  the  proposed  minimum 
capital  ratios  or  the  deadline  for  their 
achievement. 

(c)  Decision.  Within  30  days  after  the 
close  of  the  bank's  response  period,  the 
Office  will  decide,  based  on  a  review  of 
the  bank's  response  and  other 
information  concerning  the  bank,  ^ 
whether  individual  minimum  capital 
ratios  should  be  established  for  the  bank 
and,  if  so,  the  ratios  and  the  date  the 
requirements  will  become  effective.  The 
bank  will  be  notified  of  the  decision  in 
writing.  Thejiotice  will  include  an 
explanation  of  the  decision,  except  for  a 
decision  not  to  establish  individual 
minimum  capital  requirements  for  the 
bank. 

(d)  Submission  of  plan.  The  decision 
may  require  the  bank  to  develop  and 
submit  to  the  Office,  within  a  time 
period  specified,  an  acceptable  plan  to 
reach  the  minimum  capital  ratios 
established  for  the  bank  by  the  date 
required. 

(e)  Amendment  of  time  periods.  The 
Office  may  shorten  the  time  periods 
specified  in  this  subpart:  (1)  When,  in 
the  opinion  of  the  Office,  the  condition 
of  the  bank  so  requires,  provided  that 
the  bank  is  informed  promptly  of  the 
new  time  periods:  or  (2)  with  "the  consent 
of  the  bank.  In  its  discretion,  the  Office 
may  extend  the  time  periods  for  good 
cause.  In  particular,  the  time  period  for 
the  Office's  decision  may  be  extended  if, 
after  receipt  of  the  bank's  response, 
further  clarification  or  information  is 
required,  or  there  is  a  material  change  in 
the  circumstances  affecting  either  the 
bank's  capital  adequacy  or  its  ability  to 
achieve  the  proposed  minimum  capital 
ratios  by  the  proposed  date. 

(f)  Change  in  circumstances.  If,  after 
the  Office's  decision  in  paragraph  (c)  of 
this  section,  there  is  a  change  in  the 
circumstances  affecting  the  bank's 
capita!  adequacy  or  its  ability  to  reach 
the  required  minimum  capital  ratios  by 
the  specified  date,  either  the  bank  or  the 
Office  may  propose  to  the  other  a 
change  in  the  minimum  capital  ratios  for 
the  bank,  the  date  when  the  minimums 
must  be  achieved,  or  the  bank's  plan  (if 
applicable).  The  Office  may  decline  to 
consider  proposals  that  are  not  based  on 
a  significant  change  in  circumstances  or 
are  repetitive  or  frivolous.  Pending  a 
decision  on  reconsideration,  the  Office's 
onginal  decision  and  any  plan  required 
under  that  decision  shall  continue  in  full 
force  and  effect. 

§  3. 1 3    Relation  to  other  action*. 

In  lieu  of,  or  in  addition  to,  the 
procedures  in  this  subpart,  the  required 
minimum  capital  ratios  for  a  bank  may 
be  established  or  revised  through  a 


written  agreement  or  crease  and  desist 
proceedings  under  12  U.S.C.  1818(b)  or 
(c)  (12  CFR  19.0-18.21),  or  as  a  condition 
for  approval  of  an  application. 

Subpart  D — Enforcement 

§  3.14    Remedies. 

A  bank  that  does  not  have  or  maintain 
the  minimum  capital  ratios  applicable  to 
it,  whether  established  in  Subpart  B  of 
this  regulation,  in  a  decision  pursuant  to 
Subpart  C.  in  a  written  agreement  or 
temporary  or  final  order  under  12  U.S.C. 
1818  (b)  or  (c),  or  in  a  condition  for 
approval  of  an  application,  or  a  bank 
that  has  failed  to  submit  or  comply  with 
an  acceptable  plan  to  attain  those  ratios 
will  be  subject  to  such  administrative 
action  or  sanctions  as  the  Office 
considers  appropriate,  including 
issuance  of  a  Directive  pursuant  to 
Subpart  E,  other  enforcement  action, 
assessment  of  civil  money  penalties, 
and/or  the  denial,  conditioning,  or 
revocation  of  applications.  Failure  to 
achieve  or  maintain  the  minimum 
primary  capital  ratio  also  may  be  the 
basis  for  an  FDIC  action  to  terminate 
federal  deposit  insurance.  See  12  CFR 
325.4(c). 

Subpart  E— Issuance  of  a  Directive 

§  3. 1 5    Purpose  and  Scope. 

This  subpart  is  applicable  to 
proceedings  by  the  Office  to  issue  a 
directive  under  12  U.S.C.  3907(b)(2)  A 
directive  is  an  order  issued  to  a  bank 
that  does  not  have  or  maintain  capital  at 
or  above  the  minimum  ratios  set  forth  in 
§  3.6,  or  established  for  the  bank  under 
subpart  C,  by  a  written  agreement  under 
12  U.S.C.  18i8(b),  or  as  a  condition  for 
approval  of  an  application,  A  directive 
may  order  the  bank  to  (a)  achieve  the 
minimum  capital  ratios  applicable  to  it 
by  a  specified  date:  (b)  adhere  to  a 
previously  submitted  plan  to  achieve  the 
applicable  capital  ratios:  (c)  submit  and 
adhere  to  a  plan  acceptable  to  the  Office 
describing  the  means  and  time  schedule 
by  which  the  bank  shall  achieve  the 
applicable  capital  ratios:  (d)  take  other 
action,  such  as  reduction  of  assets  or  the 
rate  of  growth  of  assets,  or  restrictions 
on  the  payment  of  dividends,  to  achieve 
the  applicable  capital  ratios;  or  (e)  a 
combination  of  any  of  these  or  similar 
actions.  A  directive  issued  under  this 
rule,  including  a  plan  submitted  under  a 
directive,  is  enforceable  in  the  same 
manner  and  to  the  same  extent  as  an 
effective  and  outstanding  cease  and 
desist  order  which  has  become  final  as 
defined  in  12  U.S.C.  1818(k).  'Violation  of 
a  directive  may  result  in  assessment  of 
civil  money  penalties  in  accordance 
with  12  U.S.C.  3909(d). 


§3.16    Notice  of  Intent  to  Issue  a  directtve. 

The  Office  will  notify  a  bank  in 
writ  in;;  of  lis  intention  to  issue  a 
directive.  Ihe  notice  will  state: 

(a)  Reasons  for  issuance  of  the 
directive;  and 

(b)  The  proposed  contents  of  the 
directive. 

§  3. 1 7    Response  to  notice. 

(a)  A  bank  may  respond  to  the  notice 
by  stating  why  a  directive  should  not  be 
issued  and/or  by  proposing  alternative 
contents  for  the  directive.  "The  response 
should  include  any  matters  which  the 
bank  would  have  the  Office  consider  in 
deciding  whether  to  issue  a  directive 
and/or  what  the  contents  of  the 
directive  should  be.  The  response  may 
include  a  plan  for  achieving  the 
minimum  capital  ratios  applicable  to  the 
bank,  The  response  must  be  in  writing 
and  delivered  to  the  designated  OCC 
official  within  30  days  after  the  date  on 
which  the  bank  received  the  notice. 

(b)  Failure  to  respond  within  the  time 
period  specified  in  paragraph  (a)  of  this 
section  shall  constitute  a  waiver  of  any 
objections  to  the  proposed  directive. 

§  3.18    Decision. 

After  the  closing  date  of  the  bank's 
response  period,  or  receipt  of  the  bank's 
response,  if  earlier,  the  Office  will 
consider  the  banks  response,  and  may 
seek  additional  information  or 
clarification  of  the  response.  Thereafter, 
the  Office  will  determine  whether  to 
issue  the  directive  as  originally 
proposed  or  in  modified  form.  A 
directive  will  be  issued,  or  the  bank 
advised  that  the  Office  has  decided  not 
to  issue  a  directive,  within  30  days  after 
the  closing  date  of  the  banks  response 
period  as  set  forth  in  §  3.17  unless  the 
response  period,  or  the  time  for  the 
Office's  decision,  is  extended  under 
§3.20. 

§3.19    Issuance  of  a  directive. 

(a)  A  directive  will  be  served  by 
delivery  to  the  bank.  It  will  include  or  be 
accompanied  by  a  statement  of  reasons 
for  its  issuance. 

(b)  A  directive  is  effective 
immediately  upon  its  receipt  by  the 
bank,  or  upon  such  later  date  as  may  be 
specified  therein,  and  shall  remain 
effective  and  enforceable  until  it  is 
stayed,  modified,  or  terminated  by  the 
Office. 

§  3.20    Amendment  of  time  periods. 

(a)  The  Office  may  shorten  the  time 
periods  specified  in  this  subpart: 

(1)  When,  in  the  opinion  of  the  Office, 
the  condition  of  the  bank  so  requires, 
provided  that  the  bank  shall  be 
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informed  promptly  of  the  new  time 
periods: 

(2)  With  the  consent  of  the  bank;  or 

(3)  When  the  bank  already  has 
advised  the  Office  that  it  cannot  or  will 
not  achieve  its  applicable  minimum 
capital  ratios. 

(b)  In  its  discretion,  the  Office  may 
extend  the  time  periods  for  good  cause. 
In  particular,  the  time  period  for  the 
Office's  decision  may  be  extended  if, 
after  receipt  of  the  bank's  response, 
further  clarification  or  information  is 
required,  or  there  is  a  material  change  in 
the  circumstances  affecting  either  the 
banks  capital  adequacy  or  its  ability  to 
achieve  the  minimum  capital  ratios 
applicable  to  it  by  the  specified  date. 

§  3.21    Change  in  Circumstances. 

Upon  a  change  in  circumstances,  a 
bank  may  request  the  Office  to 
reconsider  the  terms  of  its  directive  or 
may  propose  changes  in  the  plan  to 
achieve  the  bank's  applicable  minimum 
capital  ratios.  The  Office  also  may  take 
such  action  on  its  own  motion.  The 
Office  may  decline  to  consider  requests 
or  proposals  that  are  not  based  on  a 
significant  change  in  circumstances  or 
are  repetitive  or  frivolous.  Pending  a 
decision  on  reconsideration,  the 
directive  and  plan  shall  continue  in  full 
force  and  effect. 

§  3.22    Relation  to  Ottier  Administrative 
Actions. 

A  directive  may  be  issued  in  addition 
to.  or  in  lieu  of,  any  other  action 
authorized  by  taw,  including  cease  and 
desist  proceedings,  civil  money 
penalties,  or  the  conditioning  or  denial 
of  applications.  The  Office  also  may.  in 
its  discretion,  take  any  action 
authorized  by  law.  in  lieu  of  a  directive, 
in  response  to  a  bank's  failure  to 
achieve  or  maintain  the  applicable 
minimum  capital  ratios. 

Dated;  August  29.  1984. 
C.  T.  Conover, 

Comptroller  of  the  Currency. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  84-AGL-7] 

Proposed  Alteration  of  Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA),  IXDT. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  alter 
the  Monroe,  Michigan,  transition  area  to 
accommodate  aYiew  RNAV  Runway  20 
instrument  approach  to  Custer  Airport. 

The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
these  approach  procedure*  in  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions  in  controlled  airspace. 
DATE:  Comments  must  be  received  on  or 
before  October  4,  1984. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to  FAA  Office  of 
Regional  Counsel,  AGI^7,  Attention: 
Rules  Docket  Clerk.  Docket  No.  84- 
AGI^7.  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60018. 

The  official  docket  will  be  available 
for  examination  by  interested  persons  in 
the  office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

An  informal  docket  will  also  be 
available  for  examination  during  normal 
business  hours  in  the  Airspace, 
Procedures,  and  Automation  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-530,  FAA,  Great  Lakes 
Region.  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60018,  telephone  (312) 
694-7360. 

SUPM^MENTARY  INFORMATION:  The 

development  of  a  new  RNAV  instrument 
approach  procedure  requires  that  the 
FAA  alter  the  designated  airspace  to 
ensure  that  the  procedure  will  be 
contained  within  controlled  airspace. 
The  additional  airspace  designated  will 
be  approximately  a  1.5  mile  expansion 
to  the  existing  transition  area  excluding 
that  portion  which  overlies  the  Detroit. 
Michigan,  700-foot  transition  area. 

The  minimum  descent  altitudes  for 
this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
fhe  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  selfaddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AGL-7."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  the 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  transition  area 
airspace  near  Monroe.  Michigan. 

Sections  71.171  and  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations 
were  published  in  FAA  Order  7400.8. 
Part  1  dated  January  3. 1984. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 
The  Proposed  Amendment 
PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
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§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  71)  as 
follows; 
Monroe,  MI 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  Custer  Airport  (lal.  41°56'10  N.. 
long.  83"'26  15' W..)  excluding  the  portion 
which  overlies  the  Detroit,  Michigan.  700-foot 
transition  area. 

Sees.  313(a).  314(a),  601  through  610.  and  1102 
ui  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1421  through  1430.  and  1502);  49 
use.  106(g)  (Revised,  Pub  L.  97-449.  Iunuar>' 

12,  1983) 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
Therefore,  it  is  certified  that  this — (1)  is  not  a 
"major  rule"  under  Executive  Order  12291.  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034:  February  26.  1979):  and  (3)  does  not 
warr<-jnt  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is  so 
minimal.  Since  this  is  a  routine  matter  that 
will  only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substaitfial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Issued  in  Des  Plaines,  Illinois,  on  August 

13.  1984. 
Paul  K.  Bohi. 

Director.  Great  Lakes  Region. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[Notice  No.  S42;  Ref:  Notice  Nos.  522  and 
534] 

Use  Of  Geographic  Brand  Names 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Extension  of  comment  period. 


summary:  This  notice  extends  the 
comment  period  for  Notice  No.  522  (49 
FR  19330.  May  7, 1984).  NoUce  No.  522 
proposed  a  number  of  alternatives  to  the 
present  regulation.  27  CFR  4.39(i). 
governing  the  use  of  geographic  brand 
names.  Subsequently,  on  July  12,  1984 
(Notice  No.  534.  49  FR  28417).  ATF 
reopened  the  comment  period  for 
additional  comments  in  response  to 
three  requests.  ATF  has  received 
another  request  to  extend  the  comment 


period  from  the  European  Economic 
Community  (CommoD  Market). 

DATE:  Comments  must  be  received  on  or 

before  January  2,  1985. 

ADDRESS:  Comments  should  be 
addressed  to:  Chief,  FAA,  Wine  and 
Boer  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  P.O.  Box  385, 
Washington,  DC  20044-0385  (Notice  No. 
522). 

During  normal  business  hours,  written 
comments  and  Notice  No.  522  may  be 
inspected  by  any  person  at:  Office  of 
Public  Affairs  and  Disclosure,  ATF 
Reading  Room  [Room  4407).  Fedrral 
Building,  12th  and  Pennsylvania 
.Avenue,  N'W,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Linthicum,  FAA,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
N'W,  Wshington.  DC  20226.  202-566- 
7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  7,  1984.  ATF  pubUshed  Notice 
No.  52Z  proposing  alternatives  to  the 
present  regulation.  27  CFR  4.39(i), 
governing  the  use  of  geographic  brand 
names.  This  action  wras  based  on  a 
petition  received  from  the  Wine 
Institute.  On  July  12, 1984,  ATF 
published  Notice  No,  534,  reopening  the 
comment  period  for  Notice  No.  522  until 
September  14,  1984.  The  European 
Economic  Community  (Common  Market) 
has  requested  additional  time  in  which 
to  gether  comments  from  member 
nations.  In  addition,  ATF  believes  that  a 
response  date  of  September  14, 1984. 
during  the  grape  harvest,  could  result  in 
fewer  comments  from  affected 
individuals.  Therefore,  ATF  is  extending 
the  comment  period  until  January  2. 
1985. 

Drafting  Information 

The  principal  author  of  this  document 
is  John  A.  Linthicum.  FAA,  Wine  and 
Beer  Brarch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  contained  in  section  5  of  the 
Federal  Alcohol  Administration  Act,  49 
Stat.  981,  as  amended,  27  U.S.C.  205. 

Approved:  August  27. 1984, 
Stephen  E.  Higgin«, 

Director. 
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VETERANS  AOUINJSTRATiON 

38  CFR  Part  36 

Loan  Guarantyi.To  Authortz*  the 
Guaranty  of  Certain  Manufactured 
Home  Loans  Under  38  U.S.C.  1810 

AOENCY:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

summary:  The  VA  (Veterans 
Administration),  in  implementing  the 
Veterans'  Compensation  and  Program 
Improvements  Amendments  of  1984.  is 
proposing  to  amend  its  regulations  to 
provide  for  the  guaranty  of  some 
manufactured  home  loans  under  38 
U.S.C.  1810  in  addition  to  38  U.SC.  le^g. 
Only  loans  secured  by  manufactured 
homes  that  are  permanently  situated  on 
a  lot  (the  loan  may  include  the  purchase 
of  the  lot  and  must  be  treated  as  a  single 
real  estate  transaction)  and  are 
considered  to  be  real  property,  instead 
of  personal  property,  in  the  State  where 
they  are  located,  may  be  guaranteed 
under  the  provisions  of  38  U.S.C,  1810 
and  the  corresponding  VA  regulations. 
Manufactured  home  loans  that  were 
guaranteed  previously  under  38  U.S.C. 
1819  and  meet  the  above  qualifications 
may  be  refinanced  under  38  U.S.C.  1810 
in  order  to  purchase  a  lot  on  which  to 
permanently  situate  the  unit  or  to  reduce 
the  interest  rate  of  the  original  loan. 

DATE:  Comments  must  be  received  on  or 
before  October  1, 1984.  VA  proposes  to 
make  these  regulations  effective  30  days 
after  publication  as  final  regulations. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Administrator  of 
Veterans  Affairs  (271A).  Veterans 
.Administration,  810  Vermont  Avenue. 
NW..  Washington,  D.C.  20420.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  only  between  8  a.m.  and 
4:30  p.m.  Monday  through  Friday  (except 
holidays)  until  October  16,  1984.  Persons 
visiting  the  Veterans  Administration 
Central  Office  in  Washington,  D.C.  for 
the  purpose  of  inspecting  comments  will 
be  received  by  the  Central  Office 
Veterans  Services  Unit  in  room  132. 
Visitiors  to  VA  field  stations  will  be 
informed  that  the  records  are  available 
for  inspection  only  in  the  Central  Office 
and  will  be  furnished  the  address  and 
room  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  D.  Moennan.  Assistant 
Director  for  Loan  Policy  (264),  Loan 
Guaranty  Service.  Veterans 
Administration.  Washington.  D.C  20420 
(202)  389-3042. 
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SUPPLEMENTARY  INPOIMIATION:  These 
amendments  to  the  §  36.4300  series  of 
the  VA  regulations  will  implement  the 
provisions  of  section  205  of  the 
Veterans'  Compensation  and  Program 
Improvements  Amendments  of  1984 
(Pub.  L  98-223,  98  Stat.  37)  to  provide 
for  the  guaranty  of  certain  manufactured 
home  loans  under  38  U.S.C.  1810.  Loans 
for  manufactured  homes  are  currently 
authorized  only  under  38  U.S.C.  1819 
with  instructions  for  their  processing 
contained  in  38  CFR  36.4200  through 
36.4287. 

Many  States  have  considered 
manufactured  homes  to  be  personal 
property  and  teated  then  differently 
from  s.te-built  homes.  This  concept  of 
manufactured  homes  can  be  traced  back 
to  the  time  when  manfactured  homes  or 
"mobile  homes"  or  "house  trailers"  as 
they  were  once  called,  were  readily 
transportable  and  could  in  ordinary 
usage  be  moved  from  place  to  place. 
Because  of  this,  different  regulations 
and  procedures  were  needed  for 
processing  manufactured  home  loans. 
With  the  advent  of  larger  and  better 
built  manufactured  homes  there  has 
been  a  growing  tendency  to  transport 
these  homes  to  a  specific  site  for 
permanent  installation.  More  and  more 
veterans  are  purchasing  (or  already 
own)  land  in  order  to  permanently  place 
a  manufactured  home  on  a  lot  instead  of 
renting  space  in  the  traditional  "park." 
In  certain  States  such  a  manufactured 
home,  permanently  placed  on  land 
owned  by  the  purchaser  of  the  unit,  is 
treated  as  real  property  rather  than 
personal  property.  Therefore,  with  the 
implementaion  of  Pub.  L.  98-233,  loans 
for  the  purchase  of  manufactured  homes 
that  are  permanently  affixed  to  a  lot 
owned,  or  being  purchased  by  a  veteran 
simultaneously  with  the  unit,  may  be 
guaranteed  under  38  U.S.C.  1810  if  under 
the  laws  of  the  State  in  which  they  are 
located  they  are  considered  to  be  real 
property. 

Pub.  L.  98-223  authorizes  the  following 
purposes  for  manufactured  home  loans 
under  38  U.S.C  1810:  The  purchase  of  a 
manufactured  home  unit  to  be 
permanently  affixed  to  a  lot  owned  by  a 
veteran;  the  purchase  of  a  manufactured 
home  unit  and  the  lot  to  which  the  home 
will  be  permanently  affixed;  the 
refinancing  of  an  existing  manufactured 
home/lot  loan  (if  considered  real  estate 
in  the  State  where  they  are  located)  in 
order  to  reduce  the  interest  rate:  and  to 
refinance  a  loan,  that  was  made  to 
purchase  a  manufactured  home  unit,  in 
order  to  purchase  a  lot  on  which  the 
manufactured  home  unit  will  be 
permanently  placed.  When  a 
manufactured  home  and  lot  are  being 


purchased  or  when  a  loan  is  refinanced 
in  order  to  purchase  a  lot,  the  loan  for 
the  home  and  lot  must  be  considered  as 
one  loan. 

Since  the  status  of  a  manufactured 
home  as  real  versus  personal  property  is 
not  always  clear,  the  revised  regulations 
will  permit  a  lender  to  have  the  option 
of  requesting  guarantees  for 
manufactured  home  loans  under  section 
1810  or  1819  of  38  U.S.C. 

Some  of  the  advantages  for 
guaranteeing  manufactured  home  loans 
under  38  U.S.C.  1810  instead  of  38  U.S.C. 
1819  are: 

(1)  Manufactured  home  values  would 
be  established  by  appraisal  and  not  by 
use  of  a  manufacturer's  invoice. 

(2)  Manufactured  home  loans  wouJi. 
be  at  lower  interest  rates  instead  of  the 
higher  rate  now  in  effect  under  38  U.S.C. 
1819,  thereby  reducing  veterans'  costs. 
Historically,  the  interest  rate  for 
manufactured  home  loans  has  been 
approximately  2  percent  higher  than  the 
interest  rate  for  site-built  home  loans. 

(3)  Loans  could  be  for  longer  terms 
which  would  reduce  monthly  payments 
to  veterans.  Under  current  law  the  term 
of  a  loan  made  to  purchase  a^ite-built 
home  may  be  up  to  30  years  and  32 
days.  The  loan  terms  for  manufactured 
homes,  guaranteed  under  38  U.S.C,  1819, 
vary  and  include  the  following 
maximum  terms: 

(a)  20  years  and  32  days  for  the 
purchase  of  a  single-wide  manufactured 
home  or  to  purchase  a  single-wide  unit 
and  lot. 

(b)  15  years  and  32  days  for  the 
purchase  of  a  lot  on  which  to  place  a 
manufactured  home  already  owned  by  a 
veteran. 

(c)  23  years  and  32  days  for  the 
purchase  of  a  double-wide  unit. 

(d)  25  year  and  32  days  for  the 
purchase  of  a  double-wide 
manufactured  home  and  lot. 

(e)  The  maximum  loan  term  for  the 
purchase  of  a  used  manufactured  home 
may  not  exceed  25  years  and  32  days  or 
the  remaining  physical  life  expectancy 
of  the  unit  as  established  by  the 
Administrator,  whichever  is  less. 

(4)  GPM's  (Graduated  Payment 
Mortgages)  are  allowed  for  site-built 
home  loans  but  not  for  manufactured 
home  loans.  GPM's  provide  lower  initial 
monthly  payments  than  traditional  fixed 
payment  mortgages  with  a  specific 
period  (usually  5  years)  during  which 
the  monthly  payments  will  increase  at  a 
set  rate  annually.  At  the  end  of  the 
graduation  period  the  payments  become 
level  and  remain  so  for  the  rest  of  the 
life  of  the  loan.  This  type  of  loan  permits 
veterans  who  otherwise  might  not 
qualify  for  a  loan  to  do  so  with  the 


lower  intial  payments.  With 
implementation  of  Pub.  L.  98-223 
veterans  purchasing  manufactured 
homes/lots  that  qualify  for  guaranty 
under  38  U.S.C.  1810  will  be  able  to 
obtain  GPM's. 

(5)  Furniture  and  other  nonrealty 
items  or  charges  such  as  insurance 
would  not  be  included  in  the  loan. 

(6)  Many  more  mortgage  lenders  are 
expected  to  particip.ite  in  the  VA 
manufactured  home  program  as  a  result 
of  the  new  law.  One  reason  for  this  is 
that  loans  that  are  guaranteed  under  38 
U.S.C.  1810  may  be  guaranteed  for  up  to 
60  percent  of  the  loan  amount,  not  to 
exceed  $27,50(r>rhile  manufactured 
home  loans  guaranteed  under  38  U.S.C. 
1819  may  be  guaranteed  for  only  50 
percent  of  the  loan  amount,  up  to  a 
maximum  of  $20,000,  We  expect  that 
lenders  who  now  make  loans  only  on 
site-built  housing  will  be  willing  to 
finance  manufactured  homes  and  lots 
that  are  treated  as  real  estate  and 
eligible  for  guaranty  under  38  U.S.C. 
1810. 

The  following  gives  a  brief  description 
of  the  amendments  to  the  §  36.4300 
series  of  38  CFR. 

Definitions  for  Lot  and  Manufactured 
Home  have  been  added  to  §  36.4300.  The 
definitions  for  Dwelling,  Real-Estate 
Loan  and  Residential  Property  have 
been  revised  to  include  manufactured 
homes. 

The  formulas  in  §  36.4302(a)  and 
(c)(1),  (2)  and  (3)  have  been  revised  to 
reflect  the  two  different  types  of 
manufactured  home  loans,  those 
guaranteed  under  38  U.S.C.  1810  and 
those  guaranteed  under  38  U.S.C.  1819. 
for  computation  of  a  veteran's 
entitlement. 

Sections  36.4302(a)  and  (i)(2)  have 
been  changed  to  reflect  the  addition  of 
interest  rate  reduction  loans  for 
manufactured  home  loans  guaranteed 
unde  38  U.S.C.  1810. 

Paragraph  (g)  has  been  added  to 
§  36.4306  to  provide  for  the  refinancing 
of  a  manufactured  home  loan  in  order  to 
purchase  the  lot  upon  which  the 
manufactured  home  is  or  will  be 
permanently  located. 

Paragraphs  (a),  (a)(3),  (b)  and  (c)  of 
§  36.4306a  have  been  changed  to 
reference  interest  rate  reduction  loans 
for  manufactured  home/lot  loans  that 
were  previously  guaranteed  under  38 
U.S.C.  1819  and  will  now  qualify  for 
guaranty  under  38  U.S.C.  1810. 

Paragraph  (a)  (4)  of  §  38.4306a  has 
been  revised  to  allow  the  term  of  an 
interest  rate  reduction  loan,  used  to 
refinance  a  manufactured  home  loan 
previously  guaranteed  under  38  U.S.C. 
1819,  to  exceed  the  original  term  of  the 
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loan.  In  these  cases,  both  the  lower 
interest  rate  and  the  longer  amortization 
period  willYeduce  the  veteran's  monthly 
mortgage  payment. 

Section  36.4308ib)  has  been  amended 
to  add  a  reference  to  36  U.S.C.  1810  (a) 
(9)  (B)  (j)  which  provides  for  interest 
rate  reduction  loans  for  manufactured 
homes. 

Section  36.43n(a)  which  provides  the 
maximum  interest  rate  that  may  be 
charjiied  on  home  or  condominium  loans 
has  been  amended  io  mclude  those 
manufactured  home/iol  loans 
guaranleed  under  38  U.S.C.  1810. 

Paragraph  (e)  of  §  36.4311  is  changed 
to  include  mterest  rate  reduction  loans 
for  certain  manufactured  home  loans. 

Section  36.4312(dl  (6)  (i)  is  amended  to 
allow  discounts  on  manufactured  home/ 
lot  refinancing  loans  guaranteed  under 
38  use.  1810. 

A  notation  has  been  added  to 
§  36.4336(a)  (21  (i)  to  include  38  U.S.C. 
1810(a)(9)(B)(i). 

The  amendments  conform  the  existing 
regulations  to  the  requirements  of  Pub. 
L.  98-223  and  the  Administrator  has 
certified  that  these  proposed  changes 
will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  United  States  Code, 
section  601-612.  Pursuant  to  5  U  S  C. 
section  605fb)  these  proposed 
regulations  are  exempt  from  the  initial 
and  final  regulatory  analysis 
requirements  of  sections  603  and  604. 
The  proposed  regulations,  if  adopted, 
will  have  no  impact  on  small  private 
and  nonprofit  organizations  and  small 
government  jurisdictions  and  should 
have  a  minor  but  beneficial  economic 
impHCt  upon  lenders  participating  in  the 
Loan  Guaranty  Program  who  until  now 
did  not  make  manufactured  home  loans. 

The  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291, 
enlided  Federal  Regulation,  and  are  not 
considered  major  regulation  changes  as 
defined  in  the  Executive  Order.  These 
regulations  will  not  impact  on  the  Public 
or  private  sectors  as  major  rules.  They 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  cause 
a  major  inrj-ease  in  costs  or  prices  for 
consumers,  individual  industries  or  have 
other  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets, 
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Technical  amendments  have  also 
been  made  to  the  appropnate  sections  of 
the  regulations  to  change  the  term 
"mobile  home  "  to  "manufactured 
home."  These  changes  are  made  so  that 
the  terminology  of  the  regulations  will 
be  in  conformity  with  the  language  of 
Pub.  L.  97-306.  96  Stat.  1429.  enacted 
October  14, 1982 


List  of  Subjects  in  38  CFRP^rt  36 

Condominiums,  Handicapped. 
Housing  loan  programs — housing  and 
community  development.  Manufactured 
home.  Veterans 

These  amendments  are  proposed 
under  authority  granted  the 
Administrator  by  sections  210(c),  1810 
and  1819  of  title"38,  United  States  Code. 

Approved:  July  3, 1984. 
By  direction  of  the  Administrator. 
E\'erett  Alvarec.  Jr.. 

Dpputy  Administrator. 

PART  36-4  AMENDED! 

38  CFR  Part  36.  Loan  Guaranty,  is 

amended  as  follows: 

1.  In  §  36.4301,  the  definitions  of 
"Dwelling",  "Real  estate  loan",  and 
"Residential  property"  are  revised  and 
new  definitions  for  "Lot"  and 
"Manufactured  home"  are  added 
following  the  definition  of  "Lien";  so 
that  the  revised  and  added  material 
reads  as  follows: 

§  36.4301    Deftntttons  * 

•         •         •         *         • 

Dwelling.  Any  building  designed 
primarily  for  use  as  a  home  consisting  of 
not  more  than  four  family  units  plus  an 
added  unit  for  each  veteran  if  more  than 
one  eligible  veteran  participates  in  the 
ownership  thereof,  except  that  in  the 
case  of  a  condominium  housing 
development  or  project  within  the 
purview  of  38  U.S.C.  1810(a)f6)  and 
§1  36.4356  through  36.43B0a  the  term  is 
limited  to  one  singJe-family  residential 
unit.  Also,  a  manufactured  home, 
permanently  affixed  to  a  lot  owned  by  a 
veteran  that  is  cl3*sif1ed  as  real 
property  under  the  laws  of  the  State 
where  it  is  located.  (38  U.S.C.  1610{a)(9] 
and  (fl) 

•  •  «  *  • 

LoL  A  parcel  of  land  acceptable  to  the 
Administrator  as  a  manufactured  home 
site.  (38  U.S.C.  1810(a)(9j) 

Manufactured  home.  -A  moveable 
dwelling  unit  designed  and  constructed 
for  year-round  occupancy  by  a  single 
family,  on  land,  containing  permanent 
eating,  cooking,  sleeping  and  sanitary 
facilities.  A  double-wide  manufactured 
home  is  a  moveable  dwelling  designed 
for  occupancy  by  one  family  and 


conMsting  of:  (1)  Two  or  more  units 
intended  to  be  joined  together 

horizontally  when  located  on  a  site,  but 
capable  of  independent  movement  or  (2) 
a  unit  having  a  section  or  sections  which 
unfold  along  the  entire  length  of  the  unit 
For  the  purposes  of  this  section  of  the 
VA  regulations,  manufactured  home/lot 
loans  guaranteed  under  the  purview  of 
§§  36.4300  to  36  4393,  inclusive,  must  be 
permanently  affixed  to  a  lot  and 
considered  to  be  real  property  under  the 
laws  of  the  State  where  it  is  located.  If 
the  loan  is  for  the  purchase  of  a 
manufactured  home  and  lot  it  must  be 
considered  as  one  loan.  (38  U.S.C. 
1810(a)(9)J 
*        *        *         •         • 

Real-estate  loan.  Any  obligation 
incurred  for  the  purchase  of  real 
property  or  a  leasehold  estate  as  limited 
in  §§  36.4300  to  36.4393,  inclusive,  or  for 
the  construction  of  fixtures  or 
appurtenances  thereon  or  fur 
alterations,  improvements,  or  repairs 
thereon  required  by  H  36.4300  to 
36.4393,  inclusive,  to  be  secured  by  a 
lien  on  such  property  or  is  so  secured 
Loans  for  the  purpose  specified  in  38 
U.S.C.  1810(a)(5)  (refinancing  of 
mortgage  loans  or  other  liens  on  a 
dwelling  or  farm  residence),  loans  for 
the  purpose  specified  in  38  U.S.C.  1810 
(a)(8]  (refinancing  of  a  VA  guarantee, 
insured  or  direct  loan  to  lower  the 
interest  rate),  loans  for  the  purposes 
specified  in  38  U.S.C.  1810(a)(9) 
(purchase  of  manufactured  homes/lots 
or  the  refinancing  of  such  loans  in  States 
in  which  manufactured  homes,  when 
permanently  affixed  to  a  lot.  are 
considered  real  property,  and  loans  to 
purchase  one-family  residential  units  in 
condominium  housing  developments  or 
projects  within  the  purview  of  38  U.S.C. 
1810(a)(6)  and  §§  33.4358  through 
36.4380a  shall  also  be  considered  real 
estate  loans  within  the  purview  of  38 
U.S.C.  1810(a)(6)  and  5§  36.4356  through 
36.4360a  shall  also  be  considered  real 
estate  loans. 

*  «  •  #  • 

Residential  property.  (1)  Any  one- 
family  residential  unit  in  a  condominium 
housing  development  within  the  purview 
of  38  U.S.C.  1810(a)(6)  and  §§  36r4356 
through  36.4380a.  (2)  any  manufactured 
home  permanently  affixed  to  a  lot  or 
owned  or  being  purchased  by  a  veteran 
and  considered  to  be  real  property 
under  the  laws  of  the  State  where  it  is 
located,  and  (3)  any  improved  real 
property  (other  than  a  condominium 
housing  development)  or  a 
manufactured  home  and/or  lot.  or 
leasehold  estate  therein  as  limited  by 
§§  36.4300  to  36.4393.  inclusive,  the 
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primary  use  of  which  is  for  occupancy 
as  a  home,  consisting  of  not  more  than 
four  family  units,  plus  an  added  unit  for 
each  eligible  veteran  if  more  than  one 
participates  in  the  ownership  thereof,  or 
(4)  any  land  to  be  purchased  out  of  the 
proceeds  of  a  loan  for  the  construction 
of  a  dwelling,  and  on  which  such 
dwelling  is  to  be  erected.  (38  U.S.C. 
1810(f)(2)  and  (3)) 
•        •        •        •        . 

2.  In  §  38.4302.  paragraphs  (a),  (c)(1). 
(2)  and  (3).  (f),  (h)(3)  and  (i)(2)  are 
revised  to  read  as  follows: 

§  36.4302    Computation  of  guaranties  or 
Insuranca  crvdits. 

(a)  With  respect  to  a  loan  to  a  veteran 
made  guaranteed  under  38  U.S.C.  1810 
the  guaranty  may  not  exceed  sixty  (60) 
percent  of  the  original  principal  amount 
or  $27,500.  whichever  is  less.  With 
respect  to  a  loan  guaranteed  under  38 
U  S.C  18in(d)(8)  or  (9)lB)(i).  the  dollar 
amount  of  guaranty  may  not  exceed  the 
original  dollar  amount  of  guaranty  on 
the  loan  being  refinanced.  (38  U.S.C. 
1803(a).  1810(c)) 

•  •  •  •  ♦ 

(c)  *  *  * 

(1)  If  a  veteran  previously  secured  a 
nonrealty  (business)  loan,  the  amount  of 
nonrealty  entitlement  used  is  doubled 
and  subtracted  from  $27,500.  The  sum 
remaining  is  the  amount  of  available 
entitlement  for  use,  except  that 
entitlement  for  manufactured  home 
loans  that  are  to  be  guaranteed  under  38 
U.S.C.  1819  may  not  exceed  $20,000. 

(2)  If  a  veteran  previously  secured  a 
realty  (home)  loan,  the  amount  of  realty 
(home)  loan  entitlement  used  is 
subtracted  from  $27,500.  The  sum 
remaining  is  the  amount  of  available 
entitlement  for  use,  except  that 
entitlement  for  manufactured  home 
loans  that  are  to  be  guaranteed  under  38 
U.S.C.  1819  may  not  exceed  $20,000. 

(3)  If  a  veteran  previously  secured  a 
manufactured  home  loan  under  38  U.S.C. 
1819;  the  amount  of  entitlement  used  for 
that  loan  is  subtracted  from  $27,500.  The 
sum  remaining  is  the  amount  of 
available  entitlement  for  home  loans  or 
manufactured  home/lot  loans 
guaranteed  under  38  U.S.C.  1810  only. 
To  determine  the  amount  of  entitlement 
available  for  manufactured  home  loans, 
processed  under  38  U.S.C.  1819,  the 
amount  of  entitlement  previously  used 
for  that  purpose  is  subtracted  from 
$20,000.  The  sum  remaining  is  the 
amount  of  available  entitlement  for  use 
for  manufactured  home  loan  purposes 
under  38  U.S.C.  1819. 

(38  U.S.C.  1810(c),  1819(c)(4)) 


(f)  A  guaranty  is  reduced  or  increased 
pro  rata  with  any  deduction  or  increase 
in  the  amount  of  the  guaranteed 
indebtedness,  but  in  no  event  will  the 
amount  payable  on  a  guaranty  exceed 
the  amount  of  the  original  guaranty  or 
the  percentage  of  the  indebtedness 
corresponding  to  that  of  the  original 
guaranty.  However,  on  a  graduated 
payment  mortgage  loan,  the  percentage 
of  guaranty  applicable  to  the  original 
loan  amount  pursuant  to  paragraph  (a) 
of  this  section  shall  apply  to  the  loan 
indebtedness  to  the  extent  scheduled 
deferred  interest  is  added  to  principal 
during  the  graduation  period  without 
regard  to  the  original  maximum  dollar 
amount  of  guaranty.  (38  U.S.C.  1803(b) 
and  (d)) 

•  ♦         *         •         » 

(h)  *  ♦  * 

(3)  A  veteran-transferee  has  agreed  to 
assume  the  outstanding  balance  on  the 
loan  and  consented  to  the  use  of  his  or 
her  entitlement  to  the  extent  the 
entitlement  of  the  veteran-transferor  had 
been  used  originally.  (38  U.S.C. 
1810(e)(3)) 

*  * 

(i)  *  *  *     , 

(2)  An  unmarried  surviving  spouse 
who  was  a  co-obligor  under  an  existing 
VA  guaranteed,  insured  or  direct  loan 
shall  be  considered  to  be  a  veteran 
eligible  for  an  interest  rate  reduction 
refinancing  loan  pursuant  to  38  U.S.C. 
1810(a)(8)  or  (9)(BJ(i).  (38  U.S.C.  1810 
(e)(3)) 

3.  In  §  36.4306,  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  36.4306    Refinancing  of  mortgage  or 
otfier  lien  Indebtedness. 

•  *         •         *         • 

(g)  A  veteran  may  refinance  (38  U.S.C. 
1810(a)(9](B)(ii))  an  existing  loan  that 
was  for  the  purchase  of,  and  is  secured 
by,  a  manufactured  home  in  order  to 
purchase  the  lot  on  which  the 
manufactured  home  is  or  will  be 
permanently  affixed,  provided  the 
following  requirements  are  met: 

(1)  The  refinancing  of  a  manufactured 
home  and  the  purchase  of  a  lot  must  be 
considered  as  one  loan: 

(2)  The  manufactured  home  upon 
being  permanently  affixed  to  the  lot  will 
be  considered  real  property  under  the 
laws  of  the  State  where  it  is  located; 

(3)  The  loan  must  be  secured  by  the 
same  manufactured  home  which  is  being 
refinanced  and  the  real  property  on 
which  the  manufactured  home  is  or  will 
be  located; 

(4)  The  amount  of  the  loan  may  not 
exceed  an  amount  equal  to  the  sum  of 
the  balance  of  the  loan  being  refinanced; 
the  purchase  price,  not  to  exceed  the 


reasonable  value  of  the  lot;  the  costs  of 
the  necessary  site  preparation  of  the  lot 
as  determined  by  the  Administrator;  a 
reasonable  discount  as  authorized  in 
§  36.4312(d)(6)  with  respect  to  that 
portion  of  the  loan  used  to  refinance  the 
existing  purchase  money  lien  on  the 
manufactured  home,  and  closing  costs 
as  authorized  in  §  36.4312. 

(5)  If  the  loan  being  refinanced  was 
guaranteed  by  the  VA,  the  portion  of  the 
loan  made  for  the  purpose  of  refinancing 
an  existing  purchase  money 
manufactured  home  loan  may  be 
guaranteed  without  regard  to  the 
outstanding  guaranty  entitlement 
available  for  use  by  the  veteran,  and  the 
veteran's  guaranty  entitlement  shall  not 
be  charged  as  a  result  of  any  guaranty 
provided  for  the  refinancing  portion  of 
the  loan.  For  the  purposes  enumerated 
in  38  U.S.C.  1802(b)  the  refinancing 
portion  of  the  loan  shall  be  considered 
to  have  been  obtained  with  the  guaranty 
entitlement  used  to  obtain  the  VA- 
guaranteed  loan  being  refinanced.  The 
total  guaranty  for  the  new  loan  shall  be 
the  sum  of  the  guaranty  entitlement  used 
to  obtain  the  VA-guaranteed  loan  being 
refinanced  and  any  additional  guaranty 
entitlement  available  to  the  veteran. 
However,  the  total  guaranty  may  not 
exceed  sixty  (60)  percent  of  the  new 
loan.  (38  U.S.C.  1810(a)(9)(B)(ii),  1819(a) 
{l)(G)and(5)) 

4.  In  §  36.4306a.  the  introduction  of 
paragraph  (a),  subparagraphs  (a)  (3)  and 
(4).  and  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

§  36.4306a    Interest  rate  reduction 
refinancing  loan. 

(a)  Pursuant  to  38  U.S.C.  1810  (a)(8) 
and  (9)(B)(i).  a  veteran  may  refinance  an 
existing  VA  guaranteed,  insured  or 
direct  loan  to  reduce  the  interest  rate 
payable  on  the  VA  loan  provided  the 
following  requirements  are  met; 
*        ♦        •        ♦        • 

(3)  The  dollar  amount  of  the  guaranty 
of  the  38  U.S.C.  1810(a)(8)  or  (9)(B)(i] 
loan  may  not  exceed  the  original  dollar 
amount  of  guaranty  applicable  to  the 
loan  being  refinanced,  less  any  dollar 
amount  of  guaranty  previously  paid  as  a 
claim  on  the  loan  being  refinanced;  and 

(4)  The  term  of  the  refinancing  loan 
(38  U.S.C.  1810(a)(8)  may  not  exceed  the 
original  term  of  the  loan  being 
refinanced.  For  manufactured  home 
loans  that  were  previously  guaranteed 
under  38  U.S.C.  1819  the  loan  term,  if 
being  refinanced  under  38  U.S.C. 
1810(a)(9)(B)(i),  may  exceed  the  original 
term  of  the  loan  but  may  not  exceed  the 
maximum  loan  term  allowed  under  38 
U.S.C.  1803(d)(1). 


Federal  Reyster  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Proposed  Rules 


34851 


(b)  Notwithstanding  any  other 
regulatory  provision,  the  interest  rate 
reduction  refinancing  loan  may  be 
guaranteed  without  regard  to  the 
amount  of  guaranty  entitlement 
available  for  use  by  the  veteran,  and  the 
amount  of  the  veteran's  remaining 
guaranty  entitlement,  if  any,  shall  not  be 
charged  for  an  interest  rate  reduction 
refinancing  loan.  The  interest  rate 
reduction  refinancing  loan  will  be 
guaranteed  with  the  entitlement  used  by 
the  veteran  to  obtain  the  loan  being 
refinanced.  The  veteran's  loan  guaranty 
entitlement  origmally  used  for  a  purpose 
as  enumerated  in  38  U.S.C.  1810(aJ  (1) 
through  (7)  and  (9)(A)  (i)  and  (ii)  and 
subsequently  transferred  to  an  interest 
rate  reduction  refinancmg  loan  (38 
U.S.C.  1810(a)  (8)  or  (9)(B)(i))  shall  be 
eligible  for  restoration  when  the  interest 
rate  reduction  refinancing  loan  or 
subsequent  interest  rate  reduction 
refinancing  loans  on  the  same  property 
meets  the  requirements  of  §  36.4302(h). 

(c)  Title  to  the  estate  which  is 
refinanced  for  the  purpose  of  an  interest 
rate  reduction  must  be  in  conformity 
with  §  36.4350. 

(38  U.S.C.  1810(a)  (8),  (9)(B)  (i)  and  (e)) 

§36.4308    [Amended] 

5.  In  §  36.4308,  paragraph  (b)  is 
amended  by  adding  "or  (9)(B){i)" 
following  the  cite  "38  U.S.C.  1810(a)(8) ". 

6.  In  36.4311,  paragraphs  (a),  (b),  (c) 
and  (e)  are  revised  to  read  as  follows: 

§36.4311     Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  13  v^  per  centum  per  annum, 
effective  August  13.  1984,  the  interest 
rate  on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  13 ''2  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C  lfl03(c)(l)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  13%  per  centum  per  annum, 
effective  August  13. 1984,  the  interest 
rate  of  any  graduated  payment  mortgage 
loan,  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  13^4  per  centum  per  annum.  {38 

.-U.S.C  1803(c)(1)) 

(c)  Effective  August  13. 1984,  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 
other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 


wholly  or  in  part  on  or  after  such  date 
may  not  exceed  15  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c](ljj 

«         •         »         «        • 

(e)  Refinancing  loans  for  the  purpose 
of  an  interest  rate  reduction  (38  U.S.C. 
1810(a)(8)  and  (9)(B)(i)  may  specify  an 
interest  rate  in  excess  of  the  rate 
specified  in  paragraph  (a),  (b)  and  (c)  of 
this  section  provided  the  interest  rate  of 
the  refinancing  loan  is  less  than  the 
interest  rate  of  the  current  VA  loan 
being  refinanced.  (38  U.S.C.  1803(c)(1) 
and  1810(c)) 

7.  In  §  36.4312.  paragraph  (d)(6)(i)  is 
revised  to  read  as  follows: 

§  36.43 1 2    Charges  and  feet. 

*  •  •  *  « 

(d)  •  *  * 

(6)  •   *  • 

(i)  To  refinance  existing  indebtedness 
pursuant  to  38  U.S.C.  (a)(5).  (8).  (9)(B)(i) 
or(ii): 

•  *  *  •  * 

8.  In  §  36.4336.  paragraph  (a)(2)(i)  is 
revised  to  read  as  follows: 

§  36.4336    Eligibility  of  loans;  reasonable 
value  requirements. 

(a)  *  *  * 

(2)(i)  Except  as  to  refinancing  loans 
pursuant  to  38  U.S.C.  1810(a)(8)  or 
(9j(B)(i),  the  loan  including  any 
scheduled  deferred  interest  added  to 
principal,  does  not  exceed  the 
reasonable  value  of  a  new  home  which 
is  security  for  a  graduated  payment 
mortgage,  as  appropriate,  as  determined 
by  the  Administrator  and 
•        *        •        •        • 

(38  U.S.C  210(cl.  1610,  1819) 
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AGENCY:  Environmental  Protection 
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action:  Proposed  Determination  under 
section  126  of  the  Clean  Air  Act 

(Interstate  Pollution  Abatement). 

SUMMARY:  Since  air  pollution  can  move 
freely  across  State  boundaries,  the 
potential  exists  for  sources  in  one  State 
to  affect  the  air  quality  in  another. 
Interstate  pollution  exists  when  sources 
located  near  State  lines  disperse  air 
pollutants  into  a  nearby  State.  Interstate 
pollution  also  exists  when  pollutants  are 


transformed  and  transported  over  longer 
distances  into  other  States  producing 
such  problems  as  acid  deposition, 
regional  haze,  and  excessive  ozone 
concentrations. 

In  sections  110(a)(2)(E)  and  126  of  the 
Clean  Air  Act,  Congress  provided 
certain  Federal  remedies  for  specific 
interstate  pollution  problems. 
Specifically,  a  State  may  petition  the 
Administrator  of  EPA  to  find  that  a 
major  pollution  source  in  another  State 
either  (1)  prevents  it  from  attaining  or 
maintaining  national  ambient  air  quality 
standards  (N.AAQS).  or  (2)  interferes 
with  required  measures  under  Part  C  to 
prevent  significant  deterioration  of  air 
quality  (PSD)  or  to  protect  visibility.  The 
Administrator,  after  pubhc  hearing,  must 
grant  or  deny  the  petitions.  If  he  finds 
one  or  more  of  these  situations  to  exist, 
he  may  prohibit  the  construction  or 
operation  of  the  offending  sources,  or  he 
may  impose  on  them  compliance 
schedules  designed  to  reduce  emissions 
enough  to  remove  the  interstate  injury. 

In  1980  and  1980,  the  States  of 
Pennsylvania,  New  York,  and  Maine 
petitioned  the  EPA  under  Section  126, 
claiming  that  sources  in  the  Midwest 
were  interfering  with  their  ability  to 
meet  NAAQS  for  sulfur  dioxide  (SOs) 
and  total  suspended  particulates  (TSP) 
and  were  causing  acid  rain.  In  addition. 
Maine  and  New  York  alleged 
impermissible  impacts  on  visbility  in  the 
form  of  regional  haze. 

Since  sections  110(a)(2)(E)  and  126 
only  apply  to  pollutants  for  which  EPA 
has  established  NAAQS  or  which  are 
included  in  the  PSD  or  visibihty 
requirements  they  cannot  apply  directly 
to  acid  deposition  or  regional  haze.  The 
Administrator  finds,  based  on  an 
analysis  of  the  States'  petitions  and 
public  comments,  that  although  (SOs) 
and  TSP  do  cross  State  lines  into  the 
petitioning  States,  out-of-State  sources 
have  not  been  demonstrated  to  be 
interfering  with  measures  required  to 
prevent  significant  deterioration  or  to 
protect  visibility,  and  the 
demonstrations  of  injury  are  not 
sufficient  to  prove  that  cut-of-Stafe 
sources  prevent  the  petitioning  States 
L-om  attaining  or  maintaining  the 
NAAQS.  Therefore,  the  Administrator  is 
proposing  to  deny  the  petitions. 

Although  the  Agency  is  proposing  to 
deny  the  petitions,  it  recognizes  the 
potential  of  an  interstate  SOj  problem 
as  indicated  by  Pennsylvania's 
preliminary  study.  The  Administrator 
agrees  with  the  State  that  further  study 
could  provide  a  more  conclusive 
demonstration  upon  which  any  future 
actions  could  be  based.  The  Agency  is 
therefore  soliciting  comments  on 
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whether  and  how  additional  study 
should  be  conducted. 
date:  Comments  on  this  determination 
must  be  received  by  the  Central  Docket 
Section,  attention  Docket  A-81-09.  at 
the  address  listed  below,  no  later  than 
October  4, 1984. 

ADDRESSES:  Technical  and  background 
documents  and  a  transcript  of  the  public 
hearing  are  available  for  public 
inspection  at  Docket  No.  A-81-09. 
Central  Docket  Section  (LE-131A),  West 
Tower  Lobby,  Gallery  1,  EPA,  401  M 
Street,  SW.,  Washington  DC.  20460; 
(202)  382-7548.  The  docket  may  be 
inspected  between  8:00  a.m.  and  4:00 
p.m.  on  weekdays,  a  reasonable  fee  may 
be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wilson,  Standards 
Implementation  Branch  (MD-15), 
Control  Programs  Development  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  EPA,  Research  Triangle  Park. 
North  Carolina,  27711,  (919)  541-5540, 
SUPPLEMENTARY  INFORMATION:  . 
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I.  Background 

A.  Statutory  Provisions 

The  Clean  Air  Act.  section  108-110.  42 
U.S.C.  7408.  7409,  7410,  makes  State 
implementation  plans  (SIP's)  major 


instruments  for  the  control  of  air 
pollution.  The  SIP's  must  include 
measures  (1)  to  attain  and  maintain 
NAAQS,  (2)  to  prevent  significant 
deterioration,  and  (3)  to  protect 
visibility. 

1.  National  Ambient  Air  Quality 
Standards  (NAAQS) 

EPA  has  the  responsibility  for 
establishing  NAAQS.  the  maximum 
allowable  concentrations  for  specific 
pollutants,  according  to  certain  statutory 
criteria  (Section  108(a)(1),  42  U.S.C. 
7408(a)(1)].  There  are  two  types  of 
NAAQS:  primary  standards,  to  protect 
public  health,  and  secondary  standards, 
to  protect  public  welfare.  Each  State  is 
responsible  for  enforcing  these 
standards  by  adopting  an 
implementation  plan. 
The  primary  NAAQS  for  SOj  are: 

(1)  80  ^g/m' annual  arithmetic  mean 

(2)  365  ^ig/m'  maximum  24-hour 
concentration  not  to  be  exceeded  more 
than  once  per  year  (40  CFR  50.4). 

The  secondary  NAAQS  for  SOi  is: 
(1)  1,300 /ig/m' maximum  3-hour 
concentration  not  to  be  exceeded  more 
than  once  per  year  (40  CFR  50.5). 

The  primary  NAAQS  for  TSP  are: 

(1)  75  ng/m'  annual  geometric  mean 

(2)  260  jig/m^  maximum  24-hour 
concentration  not  to  be  exceeded  more 
than  once  per  year  (40  CFR  50.6). 

The  secondary  NAAQS  for  TSP  are: 

(1)  60  >ig/m' annual  geometric  mean 
provided  as  a  guide  in  meeting  the  24- 
hour  standard. 

(2)  150  fxg/m' maximum  24-hour 
concentration  not  to  be  exceeded  more 
than  once  per  year  (40  CFR  50.7). 

2.  Prevention  of  Significant 
Deterioration  (PSD) 

A  second  set  of  Clean  Air  Act 
provisions  imposes  requirements  to 
prevent  significant  deterioration  in 
areas  where  the  ambient  air  is  cleaner 
than  the  levels  set  by  the  NAAQS. 
Sections  160-169,  42U.S.C.  7470-7479,  40 
CFR  51.24.  Section  163  (42  U.S.C.  7473) 
sets  maximum  increases  (increments)  by 
which  specific  pollutants  may  exceed 
certain  baseline  concentrations.  Before 
a  new  major  emissions  source  can  be 
built  or  an  existing  major  source  can  be 
modified  to  increase  emissions  more 
than  a  de  minimis  amount,  the  new  or 
the  existing  source  must  obtain  a  permit, 
conditioned  in  part  on  a  showing  that 
the  proposed  project  will  not  cause  or 
contribute  to  an  exceedance  of  the 
allowable  increment.  Congress  has  set 
PSD  increments  for  two  pollutnats: 
sulfur  dioxide  and  particulate  matter. 
Thus  SIP's  must  assure  attainment  and 
maintenance  of  PSD  increments  for  SO2 
and  particulates  as  well  as  the  NAAQS 
for  these  pollutants  [40  CFR  51.24(a)]. 
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3.  Visibility 

Section  169A  of  the  Clean  Air  Act  (42 
U.S.C.  7491)  gives  EPA  responsibility  for 
promulgating  regulations  that  specify 
what  States  must  include  in  their 
implementation  plans  to  protect 
visibility  in  mandatory  Class  I  Federal  . 
areas  where  visibility  is  "an  important 
value."' 

On  December  2, 1980.*  EPA  published 
regulations  to  implement  section  169A 
(40  CFR  51.300—51.307).  These 
regulations  are  aimed  at  controlling  so- 
called  "plumb  blight,"  defined  as 
'(s]moke.  dust,  colored  gas  plumes,  or 
layered  haze  emitted  from  stacks  which 
obscure  the  sky  or  horizon  and  are 
relatable  to  a  single  source  or  a  small 
group  of  sources  *   *  *."^ These 
regulations  cover  visibility  impairment 
which  can  reasonably  be  attributed  to  a 
single  source  or  a  small  group  of  sources 
by  visual  means  or  other  monitoring 
techniques. 

4.  Section  126 

The  Clean  Air  Act  of  1970.  in  section 
no(a)(2)(E).  before  it  was  amended  in 
1977.  required  only  that  each  State 
implementation  plan  include  "*  *  * 
adequate  provisions  for 
intergovernmental  cooperation, 
including  measures  necessary  to  insure 
that  emissions"  from  in-State  sources 
would  not  "interfere  with  the  attainment 
or  maintenance"  of  NAAQS  in  other 
States.  The  Act.  however,  did  not 
specify  any  enforcement  mechanism  for 
controlling  out-of-State  pollution.  The 
Administrator  of  EPA  implemented  this 
provision  by  a  regulation  [40  CFR 
51.21(c)|,  that  called  only  for  an 
exchange  of  information  among  States, 
but  no  further  enforcement  measures. 

In  1977,  the  House  and  Senate 
separately  proposed  to  revise  section 
110(a)(2)(E|  to  prohibit  interstate 
pollution  levels  that  would  interfere 
with  PSD  and  visibility  measures  as 
well  as  NAAQS.  They  also  proposed 
adding  section  126  as  an  enforcement 
provision  for  these  prohibitions."  A 
Conference  Committee  of  the  House  and 
Senate  adopted  a  version  of  the  two 
proposals  which  comprises  present 
sections  110(a)(2)(E)  and  126 

Section  126(b)  of  the  Clean  Air  Act.  42 
U.S.C.  7426(b)  authorizes  any  State  or 
political  subdivision  of  a  State  to 
"petition  the  Administrator  [of  EPA]  for 

'  EPA  has  listed  those  area*  at  40  CFR  Part  81 
Subpart  U  8§  81  400—81.437. 

'45FR8O064 

M5FR  80065 

'See.  S  Rep  No  95-127.  95th  Cong  ,  Ist  Se»s. 
Mrty  10.  1977  41-42:  H  R  Rep.  No  95-2JM,  95lh 
Cong.  191  Sess    Mwy  12. 1977.  329-311 


a  finding  that  any  major  source' emits  or 
would  emit  any  air  pollutant  in  violation 
of  the  prohibition  of  section 
110(a)(2)(£)(i)"  of  the  Act.  In  turn, 
section  110(a)(2)(E)(i)  requires  the 
implementation  plan  for  each  State  to 
contain  provisions  adequate  to  prohibit 
any: 

Stationary  source  within  the  State  from 
emitting  any  au  pollutant  in  amounts  which 
will  (I)  prevent  attainment  or  maintenance  by 
any  other  State  of  any  *   '   *  national  primary 
or  secondary  ambient  air  quahty  standard,  or 
[II)  interfere  with  measures  required  to  be 
included  in  the  applicable  implementation 
plan  for  any  other  State  under  Part  C  (of  the 
Act)  to  prevent  signficant  deterioration  of  air 
quality  or  to  protect  visibility. 

After  receiving  a  petition  under 
section  136  and  holding  a  public  hearing, 
the  Administrator  must  either  find  a 
violation  of  section  110  or  deny  the 
petition.  Section  126  states  that  the 
effect  of  a  finding  of  violation  is: 

(1)  With  respect  to  a  proposed  new  or 
modified  source,  to  prohibit  construction 
or  operation: 

(2)  With  respect  to  an  existing  source, 
to  prohibit  continued  operation  for  more 
than  3  months  after  a  finding.  The 
Administrator  may  permit  continued 
operation  beyond  3  months  only  if  the 
source  agrees  to  an  emission  limit  and 
meets  a  compliance  schedule  designed 
to  reduce  emissions  enough  to  remove 
the  interstate  injurj-. 

EPA  has  previously  issued  one  other 
final  determination  of  a  section  126 
petition  in  a  decision  published  in  1982. 
The  Air  Pollution  Control  Division  on 
Jefferson  County.  Kentucky,  filed  the 
petition  in  1979.  requesting  a  finding  that 
SO2  emissions  from  the  Gallagher  power 
plant,  located  just  across  the  Indiana/ 
Kentucky  border  in  Floyd  County, 
Indiana,  were  preventing  attainment  of 
SO2  standards  in  Jefferson  County. 

After  reviewing  the  record  and 
modeling  data,  EPA  found  that  the 
Gallagher  plant  s  contribution  to 
predicted  Jefferson  County  violations  of 
the  24-hour  standard  for  SO5  was  3-4 
percent,  and  that  no  violations  of  the 
standard  were  predicted  in  Jefferson 
County  after  Kentucky  sources  were 
scheduled  to  come  into  compliance  with 
applicable  emission  limits. *EPA 
therefore  determined  that: 


'"Major  source"  is  defined  in  the  Act  to  mean: 
"any  ststlonan,  faciHty  or  source  of  air  pollutants 
which  directly  emits,  or  has  the  potential  to  emiL 
ont  hundred  tons  per  year  or  more  of  any  air 
pollutant  (including  any  maior  emitting  facility  or 
source  of  fugitive  emissions  of  any  such  pollutant, 
as  determined  by  rule  by  the  Administrator)  " 
Section  302.  42  U.S.C  7602()1 

'Irterstate  Pollution  Abatement  Final 
Determination  (47'FR  86251.  hereinafter  referred  to 
as  "Gallagher"  determination. 


Since  Gallagher's  contributions  to 
violations  in  Jefferson  County  are  so  small, 
the  Agency  has  concluded  that  emissions 
from  the  Gallagher  plant  are  not  preventing 
attainment  and  maintenance  of  the  SOi 
standards  in  Kentucky  Furthermore,  since 
there  are  no  PSD  requirements  presently 
applicable  to  Jefferson  County,  Gallagher's 
emissions  cannot  interfere  with  PSD 
measures  required  to  be  in  the  Kentucky  SIP. 
The  visibility  provisions  are  not  applicable  in 
Jefferson  County.  In  sum.  Gallagher  does  not 
cause  interstate  pollution  in  Jefferson  County 
in  violation  of  secUon  nO(8)(2)fE)(i)  (47  FR 
6625). 

Accordingly,  the  Administrator  denied 
that  petition.  The  U.S.  Court  of  Appeals 
for  the  Sixth  Circuit  recenUy  affirmed 
this  denial,  upholding  EPA's 
interpretation  of  the  provisions  of 
section  126  and  their  application  to  the 
record  in  that  case.  Air  Pollution 
Control  District  of  Jefferson  County. 
Kentucky  v.  EPA  No.  82-3214  (6th  Cir. 
1984).  July  10. 1984. 

B.  Proceaural  History  of  Present 

Petitions 

On  December  19. 1980.  the 
Commonwealth  of  Pennsylvania 
petitioned  the  EPA  Administrator  under 
section  126  for  findings  of  violations 
with  respect  to  the  NAAQS  for  SOi  and 
TSP.  On  December  22. 1980.  and  January 
16. 1981,  the  State  of  New  York 
submitted  a  total  on  nine  petitions  under 
section  126.  requesting  findings  that 
various  Midwest  sources  were  causing 
violations  of  TSP  standards  in  New 
York,  EPA  consolidated  the 
Pennsylvania  and  New  York  petition^ 
and  on  May  1. 1981.  issued  notice  ofa 
joint  public  hearing  [46  FR  24602  (1981)]. 

At  the  outset  of  the  2-day  hearing, 
held  in  Washington.  D.C..  on  June  18-19. 
1981.'  EPA  announced  a  set  of 
informational  criteria  considered  useful 
to  a  finding  of  violation  under  section 
126.  These  criteria,  intended  as  general 
guidelines  for  petitioning  States,  were: 

(1)  A  demonstration  establishing  the 
existence  and  geographic  boundaries  of  the 
nonattainment  or  PSD  area  which  is  the 
subject  of  the  petition: 

|2j  A  demonstration  that  achievement  of 
ambient  air  quality  standards,  or  of  measures 
necessary  to  prevent  significant  detenoration 
or  to  protect  visibility,  is  prevented  by  the 
named  out-of-State  sources:  and 


'The  hearing  panel  contisled  of  Danyl  Tyler. 
EPA.  .Acting  Director.  Control  (>rt)gram* 
Development  Dmsion.  Office  of  Air  Quality 
Planning  and  Standards:  Mary  Ann  Muirhead.  EPA. 
Office  of  General  Counsel.  Joseph  Tikvart.  EPA. 
Chief.  Source  Receptor  Analysis  Branch.  Office  of 
Air  Quality  Planning  and  Standards:  William  Baker. 
Chief.  Air  Programs  Branch.  EPA  Region  II  (New 
York):  Sheldon  Novick.  Regional  Counsel.  EP.A. 
Region  111  (Philadelphia);  David  Ke«,  Director.  Air 
and  Haiardous  Matenals  Division.  EPA.  Region  V 
(Chicago) 
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(3)  Indications  that  sources  within  the 
petitioning  States  which  impact  on  the  PSD 
and/or  nonattainment  areas  have  been 
adequately  controlled.' 

On  September  11. 1981  (46  FR  45383). 
EPA  upon  request  extended  the  public 
comment  period  on  the  petitions  until 
January  4, 1982.  to  allow  the  States 
additional  time  to  examine  their 
petitions  and  evidence  in  light  of  the 
announced  criteria,  and  to  submit 
additional  information  in  response  to 
the  criteria.  Dunns  this  period,  on 
October  7, 1981.  the  State  of  Maine  filed 
a  petition  under  section  126. 'On 
November  10, 1981.  EPA  granted 
Maine's  request  to  consolidate  its 
petition  with  those  of  New  York  and 
Pennsylvania  (46  FR  55551).  On  January 
12. 1982.  acting  again  to  allow  the  States 
to  complete  their  submissions.  EPA 
further  extended  the  public  comment 
period  until  March  18, 1982  (47  FR  1304). 

EPA  received  thousands  of  pages  of 
comments  and  materials  from  more  than 
60  parties  supporting  and  opposing  the 
petitions.  The  petitioning  States 
submitted  technical  studies,  monitoring 
data,  scientific  discussions  of  long-range 
transport  phenomena,  and  legal  and 
technical  memoranda,  as  well  as 
rebuttals  to  comments  directed  at  these 
submissions.  The  Administrator 
received  additional  conunents  and 
similar  materials  from  a  number  of 
governmental  entities,  including  the 
States  of  Connecticut,  Ohio,  West 
Virginia,  Massachusetts.  Vermont,  and 
Indiana;  the  Provinces  of  Ontario  and 
Quebec;  and  from  an  array  of  industry 
representatives  including  the  Tennessee 
Valley  Authority,  the  Monongahela 
Power  Company,  a  group  of  14  electric 
utilities,  and  a  major  coal  supplier 
(Peabody  Coal  Company).  The  factual 
and  legal  issues  raised  by  the  petitions 
and  comments  are  summarized  below. 

C.  The  Petitions '  Factual  Allegations 

1.  Pennsylvania 

Pennsylvania  petitioned  the 
Administrator  for  two  separate  findings 
under  section  126.  First.  Pennsylvania 
asked  for  a  finding  that  the  SCb 
emissions  from  38  specific  sources — 16 
in  southeastern  Ohio  and  22  in 
northwestern  West  Virginia — prevented 
attainment  and  maintenance  of  SO2 


standards  in  areas  of  southwestern 
Pennsylvania.'" 

Pennsylvania  claimed  that  sources  in 
Ohio  and  West  Virginia  caused 
violations  of  SO5  NAAQS  in  portions  of 
four  counties  (Washington.  Beaver. 
Fayette,  and  Westmoreland)  in  its 
Southwestern  Air  Quality  Control 
Region  (AQGR),»»  and  interfered  with 
its  measures  to  prevent  significant 
deterioration  of  air  quality  for  SOj  in 
three  counties  (Washington,  Beaver,  and 
Allegheny)  in  the  same  region. ''In 
support  of  this  claim,  Pennsylvania 
relied  on  a  modeling  study  of  the 
southwestern  part  of  the  State 
conducted  by  the  H.E.  Cramer 
Company. '^Pennsylvania  requested  at 
the  hearing  that  EPA  conduct  a  further 
study  and  promulgate  emissions 
limitations  as  required  by  the  results  of 
the  requested  study. 

Second,  Pennsylvania  requested  a 
more  general  finding  that  Midwest 
sources  emitted  particulate  matter, 
including  sulfate  particulates 
transformed  from  SO2,  that  prevented  it 
from  meeting  the  NAAQS  and  from 
maintaining  the  PSD  increments  for  TSP. 

On  June  4, 1984,  Pennsylvania 
amended  its  petition  to  expand  the  list 
of  offending  Midwest  sources  to  include 
all  major  emitters  of  SOi  and  TSP.  not 
only  in  the  States  of  Ohio  and  West 
Virginia,  but  also  in  Illinois.  Indiana, 
and  Kentucky.  '*  Pennsylvania  named 
some  individual  sources,  but  stated  that 
it  "does  not  beheve  that  only  those 
sources  named  by  the  petitioners  can  be 
impUcated  under  Section  126(b)" 
(Pennsylvania  Technical  Submission, 
Docket  Item  n-D-^5(b),  at  18.  n.  3). 

In  amending  its  petition,  Pennsylvania 
described  the  entire  State  as  an 
"impacted  area."  '*It  argued  that  air 


•  Transcript  of  )une  la  1981  Hearing  al  4-5:  see 
also  47  FR  8625,  46  FR  38937-38939.  and  48  FR  45363 
The«e  criteria  were  applied  ai  well  in  resolving 
Kentucky's  claim  in  the  Gallagher  petition  (47  FR 

0625). 

•In  its  notice  Maine  sought  consolidation  with  the 
previously  filed  petitions,  and  waived  its  right  to  a 
hearing  on  its  petition. 


'"Pennsylvania  Petition.  Doclcet  Item  II-D-1.  at  1, 
4-5.  Technical  Submission  of  Additional 
Information  Pursuant  to  Pennsylvania's  Section  126 
Petition  (hereinafter  Pennsylvania  Technical 
Submission).  Docket  Item  II-D-45|b)  at  1-8. 

"See  map  1.  reference  maps  for  FR  notice. 
Docket  Item  III-B-1. 

"See  map  2.  reference  maps  for  FR  noUce, 
Docket  Item  ni-B-1 

"Pennsylvania  stated:  The  technical  basis  for 
Pennsylvania's  petition  is  an  air  quality  study 
conducted  by  the  US  EPA  Middle  Atlantic  Region 
by  the  H.E.  Cramer  Co..  entitled.  "Calculations  from 
Compliance  Emissions  of  Long  and  Short-Term  SOi 
Concentrations  in  the  Southwest  Pennsylvania 
AQCR"  (19811.  •   *   •  Pennsylvania  Technical 
Submission.  Docket  Item  Il-b-45(b)  at  12. 

"letter  from  Clifford  lones.  Secretary  of  the 
Pennsylvania  Department  of  Environmental 
Resources,  submitting  Supplement  to  Pennsylvania 
Petition.  Docket  Item  II-D-23,  al  2:  Pennsylvania 
Technical  Submission.  Docket  Item  U-D-45(b).  at 
15-16. 

"See  map  3.  reference  maps  for  FR  notice. 
Docket  Item  III-B-1:  Pennsylvania  Technical 
Submission.  Docket  Item  II-D-45(b)  at  15. 


monitoring  data  showed  that  out-of- 
State  sources  "dominate  Pennsylvania's 
sulfate  concentrations,"  and  that  these 
high  sulfate  concentrations  contribute  to 
violations  of  the  standard  for  particulate 
matter. '*  Pennsylvania  relied  upon  air 
quality  monitoring  data  at  a  limited 
number  of  TSP  sampling  sites,  as  well  as 
testimony  presented  by  the  State  of  New 
York  and  other  technical  materials." 

With  regard  to  long  range  transport  of 
sulfates.  Pennsylvania  requested  that 
EPA  implement  "interim  cost  effective 
control  strategies"  such  as  "coal 
cleaning,  selective  mining  practices, 
lease  emission  dispatching  *  *  *  .""* 
But  Pennsylvania  stated  that  its: 

Petition  does  not  demand  immediate 
remedial  action.  Instead,  the  petition  requests 
an  affirmative  findinR  of  interstate  air 
pollution  and  proceeding  to  compile  an 
improved  record  for  resolution  of  the 
interstate  dispute." 

2.  New  York 

In  its  original  petitions  New  York 
requested  the  Administrator  to  find  that 
19  named  sources  in  Illinois,  Indiana, 
Michigan,  Ohio,  Tennessee,  and  West 
Virginia  emitted  sulfur  dioxide  which 
converted  in  the  atmosphere  into  sulfate 
particulates  in  amounts  preventing  New 
York  from  attaining  the  NAAQS  for 
TSP.^'New  York  also  claimed  that 
sulfates  interfered  with  its  program  to 
prevent  significant  deterioration  of  air 
quality  for  TSP  and  to  protect  visibility. 
In  addition.  New  York  complained 
generally  that  out-of-State  sources  were 
responsible  for  large  quantities  of 
sulfates  and  acid  deposition  in  New 
York. 

At  the  June  1981  hearing.  New  York 
submitted  a  list  of  59  sources  in  order  to 
"provide  a  guide  as  to  plants  where 
initial  abatement  efforts  must  be 
directed."  Statement  of  David  R. 
Wooley,  Assistant  Attorney  General, 
State  of  New  York,  Docket  Item  II-F- 
2(a),  at  30. 

New  York  subsequently  amended  its 
petition  to  include  all  sources  of  SO2 
and  particulates  controlled  by  State 
implementation  plans  in  the  six  States  it 
named  originally  and  Kentucky.^'  Like 
Pennsylvania,  New  York  described  the 
entire  State  as  affected  by  sulfates  from 


"Pennsylvania  Technical  Submission,  Docket 
Item  II-D-45(b)  at  15-17. 
"W  at  17-18. 

"Transcript  of  June  18. 1981  Hearing.  Vol.  1  at 
86-87. 

"Pennsylvania's  Response  to  Comments,  Docket 
Item  Il-D-81  at  1-2. 

*'46  FR  24602.  24603. 

"See,  New  York  State  Memorandum  of  Law. 
Docket  Item  II-D-58  at  4.  7.  52. 
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SOj  emissions  from  the  Midwest.**  New 
York  argued  that  midwestem  sources 
raised  the  levels  of  sulfate  particulates 
throughout  the  State  so  that  they  caused 
and  aggravated  violations  of  the 
NAAQS  for  particulates. 

New  York  also  claimed  that  sulfates 
transported  from  out  of  State  interfered 
with  its  program  to  prevent  significant 
deterioration  of  air  quality  by:  (1) 
Increasing  baseline  levels  of  TSP  and  [2] 
consuming  a  significant  part  of  available 
air  quality  increment."  New  York  also 
contended  that  reduced  visibility  in  the 
State  is  associated  with  the  movement 
of  regional  haze  from  the  Ohio  River 
Basin." 

In  support  of  its  petitions,  New  York 
relied  on  air  quality  moniioring  data  to 
establish  the  levels  of  ambient  sulfates 
and  demonstrate  the  relationship  of 
these  sulfates  to  violations  of  particulate 
standards.  New  York's  data  were  taken 
primarily  from  the  western  counties  of 
Niagara,  Erie,  and  Chautauqua,  but 
there  were  some  data  collected  in  other 
areas,  including  Albany.  Rochester,  and 
New  York  City.  New  York  further 
attempted  to  demonstrate  the 
contribution  of  out-of-State  sources  to 
ambient  sulfate  levels,  usmg  analyses  of 
emissions,  meteorological  and  air 
quality  data,  and  a  number  of  long-range 
transport  modeling  studies.  These 
modeling  studies  focused  on  parts  of 
western  New  York  and  the 
Adirondacks. 

In  its  request  for  relief,  New  York 
stated  that  it  believed  "in  most 
instances,  the  elimination  of  its 
interstate  pollution  problem  can  be 
accomplished  by  means  short  of  shutting 
dowm  plants  in  the  named  States."** 
New  York  instead  suggested  a  number 
cf  conditions  which  the  Administrator 
could  set  to  allow  the  Midwest  sources 
to  continue  to  operate  after  a  Section 
126  finding.  First,  New  York  sought  "a 
large  overall  reduction  in  sulfur  dioxide 
emissions"  from  the  midwestern  States. 
■  New  York  asked  that,  at  a  minimum,  the 
Administrator  place  a  "regional  cap"  of 
4  pounds  of  SO2  per  miUion  Btu's  on  the 


"New  York  8  Evidence  Summary.  Docket  ItRm  11- 
D-50(b|  al  61  See  map  4.  reference  maps  for  KR 
notice.  Docket  Item  111-B-l 

"  New  York  Evidence  Summary.  Docket  Item  II- 
D-50(b)at61.6fr-«e. 

"In  support  ai  thii  contentHsn  New  York  cited  a 
study  showinji  an  increase  in  summertime 
extinction  coefficient  over  the  Ohio  River  Valley 
and  portions  of  the  northeast  United  States  dunng 
the  penod  liHH-'1972:  an  analysis  showing  the 
number  of  days  o,i  which  one  or  more  .NWS  stations 
reported  low  visibility  (between  3  and  6  miles);  and 
several  observational  studies  and  analyses  of 
satellite  imagery  of  regional  haze  episodes  (New 
York  Evidence  Summary,  Docket  No  II-D-SO(b)  at 
30-31). 

"See.  New  York  Memorandum  of  L.aw  Docket 
Item  Il-D-5e  at  49. 


59  major  power  plant  sources  which 
New  York  identified  in  its  hearing 
testimony  as  "the  largest  and  most 
poorly  controlled"  plants  "in  the  seven 
(named]  Midwestem  States."  "In 
addition,  New  York  requested  the 
following  relief: 

(1)  Denial  of  all  pending  SIP  revisions 
for  increased  SOi  limits  in  the  named 
States; 

(2)  Withdrawal  of  approval  of  recent 
SIP  revisions  relaxing  SOj  limits  for 
sources  in  the  named  States; 

(3j  That  al!  sources  in  the  named 
States  emitting  large  quantities  of  TSP 
retrofit  reasonably  available  control 
technology  within  3  years; 

(4)  That  EPA  place  a  priority  on 
enforcing  SOj  emissions  limits  on 
sources  in  the  named  States; 

(.5)  That  EPA  require  coal  washing  for 
industrial  and  utility  boilers  in  the 
named  States  by  December  1984; 

(6)  A  halt  on  construction  of  all  stack 
height  increases  in  the  named  States; 

(7J  EPA  evaluation  to  determine  need 
for  additional  reductions: 

(8)  That  EPA  advise  the  named  States 
of  the  inadequacy  of  their  SIP's  and  call 
for  appropriate  revisions." 

3.  Maine 

Maine's  petition  alleged  unlawful 
interstate  pollution  from  SCh  sources  in 
the  seven  midwestem  States  cited  by 
New  York  and  Pennsylvania."  In  its 
petition,  Maine  slated  that  it: 

Concedes  its  inability  to  trace  the  effects 
described  in  the  Maine  testimony  to  any 
individual  source,  or  even  to  a  list  of 
sources  " 

Maine  did  not  contend  that  out-of- 
State  pollution  caused  violations  of 
NAAQS  in  Maine,  but  instead  claimed 
that  the  cumulative  effect  of  emissions 
from  sources  in  the  seven  midwestem 
States  interfered  with  measures  required 
to  be  included  in  its  SIP  to  prevent 
significant  deterioration  and  protect 
visibility.'" Like  New  York,  Maine 
claimed  that  sulfate  particles 
transported  from  out  of  State  elevated 
its  baseline  TSP  levels  and  also 
consumer  air  quality  increments  that 
otherwise  would  be  available  to  Maine 
sources.  Maine  identified  the  affected 
areas  as  three  AQCR's  in  the  southern 


"/d.  at  49 

'"Testimony  of  David  Wooley.  June  18  1981  at 
103  New  York  Memorandum  of  L.aw  Docket  Item 
ll-D-Sa.  at  52-53 

"Maine  s  Evidence  and  Argument.  Docket  Item 
U-D-51ic;  at  1-2  and  n,  1,  2. 

"Id  at  2 

^/ii.  at  2  Rebuttal  Argument  of  the  Petitioners: 
Maine's  Technical  Case.  Docket  Item  It-D-eZ.  a\  3- 


part  of  the  State.**  In  support  of  its 
allegations,  Maine  relied  principaUy  on 
sulfate  momtoring  data  for  fotir  sites  in 
thesonthern  part  of  the  State." 

Maine  also  asserted  that  the  long- 
range  transport  of  sulfates  from  the 
Midwest  interfered  with  its  ability  to 
keep  visibility  unimpaired  at  Acadia 
National  Park.  Maine  relied  primarily  on 
a  visibility  study  measuring  contrast  and 
light  scattering  at  the  park  in  1980. 

In  its  request  for  relief.  Maine  asked 
the  Administrator  to  conduct  an 
investigation  into  the  causes  of  high 
sulfate  levels  in  Maine,  and  'to  order 
sulfur  dioxide  emissions  from  these 
sources  reduced  enough  within  a  period 
of  3  years  to  equitably  abate  these 
effects  in  Maine."  Maine  requested  that 
the  Administrator  focus  specifically  on 
upwind  sources  with  high  emission  rates 
and  tall  stacks. ** 

In  summary,  the  present  petitions 
request  three  different  kinds  of  findings 
under  Section  128,  relating  to:  (1)  Direct 
transport  of  SOj  [Pennsylvania  only);  (2) 
TSP  emissions,  the  transformation  of 
SOj  into  sulfates,  and  the  resulting 
effect  on  TSP  NAAQS  and  PSD 
measures  (Pennsylvania,  New  York,  and 
Maine);  and  (3)  visibility  impairment  by 
sulfates  (New  York  and  Maine). 

Although  the  petitions  claimed  that 
midwestem  TSP  sources  were 
contributing  to  the  TSP  problems  in  the 
petitioning  States,  the  petitions  did  not 
focus  on  this  issue.  Therefore  the 
general  impact  of  midwestem  TSP 
sources  is  not  discussed  in  this 
determination. 

D.  Comments  on  Petitions 

1.  Pennsylvania's  Claim  Relating  to 
Short-Range  Transport  of  Pollutants 

Parties  opposed  to  Pennsylvania's 
petitions  sought,  in  part  to  refute  the 
factual  allegations  underlying  those 
petitions.** These  parties  argue  that  the 
Cramer  study  on  which  Ppnnsylvania 
relies  for  much  of  its  evidence  regarding 
direct  transport  of  pollutants  is 
"discredited"  and  "was  based  on  highly 
inaccurate  input  data."  "Hence,  the 


'  Maine  s  Evidence  and  Argument  Docket  Item 
Il-D-51|c)  at  Appendix  B.  RebuUal  Argumsnt.of  the 
Petitioners.  Mame's  Technical  Case.  Docket  Item  U- 
D-82  at  4.  See  maps  5  and  6.  reference  map*  for  FR 
notice  Docket  Item  OJ-B-l. 

"  Maine  s  Evidence  and  Aiguiatni.  Docket  Item 
Il-D-51(c)  at  10. 

"/rf.  at  41-47. 

"See.  e.g..  Ohio's  EPA'i  response  to  Section  126 
Petitions.  Docket  Item  II-O-Tl:  Comments  of  We»t 
Virj^inia  Air  Pollution  Control  Commission.  Docket 
Item  II-D-62;  Comments  of  National  Steel 
Corporaion.  Docket  Item  U-D-60 

"Comments  of  Ohio  Power  Co..  el  a!..  Docket 
Item  lI-D-72  al  11. 
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parties  assert.  Pennsylvania  failed  to 
demonstrate  that  relevant  NAAQS 
violations  for  SO»  exist,  what  quantity 
of  SOi  comes  from  the  sources  it  names, 
and  that  the  violations  it  alleges  could 
not  be  caused  by  local  sources. 

2.  Claims  by  the  Petitioning  States 
Relating  to  Long-Range  Transport  of 
Pollutants 

The  petitioning  States  rely  heavily  on 
evidence  drawn  from  long-range  air 
transport  modeling.  The  opposing 
comments  stress  the  difficulties, 
limitations,  and  uncertainties  endemic  in 
models  of  this  kind.  The  comments  also 
emphasize  what  they  describe  as  the 
shortcomings  of  the  particular  long- 
range  transport  models  on  which  the 
petitioning  States  relied.  Likewise,  these 
critics  allege  there  were  weaknesses  in 
the  air  quality  analyses  submitted  by  the 
States.  The  comments  criticize  the 
monitoring  and  emissions  data 
submitted  by  Pennsylvania.  New  York, 
and  Maine  as  outdated,  inaccurate,  and 
in  many  instances  unverifiable  and 
incomplete.** 

These  critics  argue,  moreover,  that  the 
petitioning  States  fail  to  provide 
adequate  data  to  support  their 
contention  that  high  sulfate  levels  and 
concentrations  can  be  found  in  the  air 
over  their  territory.  What  little 
monitoring  data  the  States  submit, 
according  to  the  comments,  are  flawed 
as  a  result  of  deficiencies  in  the 
monitoring  techniques.  These  data, 
moreover,  do  not  help  to  discriminate 
among  the  possible  sources  of  the 
sulfates  of  which  the  States  complain." 

The  opposing  comments  also  allege 
that  the  petitioning  States  greatly 
underestimate  the  contribution  they 
make  to  their  own  and  to  each  other's 
SOj  and  TSP  troubles.  Comments  point 
to  the  amounts  of  sulfates  and 
particulates  emitted  from  local  sources: 
they  also  argue  that  sulfates  taken  as  a 
whole,  from  whatever  source,  play  an 
insignificant  role  in  TSP  nonattainment. 
The  commentaries  also  mention  the 
contributions  from  non-midwestern 
States  and  from  Canada  to  sulfate 
loadings  in  New  York.  Pennsylvania, 
and  Maine. *• 


"See.  e.g..  Critique  of  the  Technical  Documents 
Cited  by  New  York  and  Pennsylvania  in  Support  of 
their  Section  128  Petitions.  Smith  el  a!..  Docket  Item 
II-D-72.  Appendix  H.  "Critique  of  Supplemental 
Submissions  by  Pennsylvania.  New  York,  and 
Maine  in  Support  of  their  Section  126  Petitions 
Docket  Item  II-D-72.  Appendix  A  submitted  by 
Ohio  Power  et  al. 

'^ See.  e.g..  "Report  on  Investigations  into  the 
Causes  of  Nonattainment  of  TSP  Standards  in 
Western  Pennsylvania  and  Western  New  York.' 
Rocco  el  oi.  TRC.  Docket  Item  II-D-72.  submitted 
by  Ohio  Power  et  al. 

"See.  eg..  Comments  of  Ohio  Power  et  al.. 
Docket  Item  I1-0-72.  pp  172-209 


E.  Legal  Issues  Raised  by  the  Petitions 

The  petitions  and  opposing  comments 
raise  a  number  of  legal  issues 
concerning  the  scope  and  application  of 
Sections  110  and  126  of  the  Clean  Air 
act.  The  issues  raised  and  discussed  in 
the  petitions  and  comments  include: 

(1)  The  extent  to  which  the  Clean  Air 
Act  regulates  sulfates  and  acid 
deposition: 

(2)  The  specificity  with  which  the 
petitioner  must  identify  an  allegedly 
offending  source; 

(3)  Whether  section  126  provides  a 
remedy  only  for  the  effect  of  a  single 
source,  or  whether  it  may  be  applied  to 
the  cumulative  effect  of  many  sources: 

(4)  The  specificity  with  which  the 
pentioner  must  identify  the  geographic 
area  allegedly  affected  by  the  unlawful 
pollution: 

(5)  What  it  means,  in  the  context  of 
sectin  110(a)(2)(E)(i).  for  an  out-of-State 
source  or  sources  to  "prevent" 
attainment  or  maintenance  of  a  NAAQS: 

(6)  What  it  means,  in  the  context  of 
Section  110(a)|2)(E)(i),  for  an  out-of- 
State  source  to  "interfere"  with 
measures  required  to  be  included  in  a 
SIP  to  prevent  significant  deterioration 
or  to  protect  visibility: 

(7)  Whether  relief  under  Section  126 
requires  a  showing  of  a  violation  of  a 
NAAQS,  or  of  a  PSD  increment  or  of  a 
visibility  measure: 

(8)  The  kind  and  extent  of  proof 
required  to  establish  the  causal 
connection  between  a  source  and  the 
alleged  unlawful  impact; 

(9)  The  extent  to  which  in-State 
sources  must  be  controlled  compared  to 
the  out-of-State  source  or  sources: 

(10)  Procedural  issues  arising  in  a 
proceeding  on  a  Section  126  petition. 

The  petitions  comments,  and  rebuttals 
the  Agency  received  contain  many 
detailed  arguments  concerning  the  legal 
issues  listed  above.  It  is  unnecessary  to 
recite  these  arguments  in  detail  at  this 
point:  rather,  we  shall  discuss  them  as 
they  relate  to  the  principles  and  findings 
upon  which  this  proposed  determination 
is  based.  In  the  next  part  of  this  notice, 
however,  we  shall  describe  four  initial 
legal  issues  and  the  arguments  we  must 
consider  in  order  to  resolve  them.  We 
shall  also  evaluate  those  arguments. 

11.  Threshold  Legal  Issues 

The  legal  issues  raised  by  the 
petitioning  States  and  discussed  in  the 
comments  and  refutations  are  complex 
and  often  interrelated.  Nevertheless, 
they  concern  basic  or  threshold 
questions,  the  answers  to  which  would 
be  crucial  in  making  the  kind  of  finding 


the  States  request." These  questions 
are:  (1)  Which  pollutants  must  we 
evaluate?  (2)  What  are  the  geographic 
areas  at  issue?  (3)  What  determines  an 
impermissible  impact,  given  the 
pollutants  and  areas  at  issue?  (4)  What 
role  if  any  do  major  out-of-State  sources 
play  in  any  impermissible  impact? 

A    Which  Pollutant? 

Section  126  of  the  Clean  Air  Act 
Addresses  Pollutants  Governed  by 
NAAQS 

To  make  a  proper  determination 
under  Section  126  of  the  Clean  Air  Act, 
we  must  distinguish  between  the  kinds 
of  injuries  the  statute  is  and  is  not 
written  to  redress.  Congress  designed 
Section  126  and  Section  nO(a)(2)(E)  as 
limited  mechanisms  to  respond  to  a 
restricted  class  of  interstate  pollution 
problems.  Section  110.  as  applied 
through  Section  126,  requires  SIP's  to 
prohibit  the  transport  out  of  State  of 
pollution  which:  (1)  Prevents  attainment 
or  maintenance  of  NAAQS:  or  (2) 
interferes  with  measures  required  to  be 
included  in  a  SIP  to  prevent  significant 
deterioration  or  protect  visibility  in  any 
State  that  receives  that  pollution.  These 
provisions  regulate  only  those  pollutants 
for  which  standards  have  been  set  or 
PSD  and  visibility  measures  required. 
This  is  the  plain  consequence  of  the 
statutory  design.*® 

The  petitioning  States  have 
complained  in  part  of  acid  deposition  *' 
and  levels  of  sulfates  in  the  ambient  air. 
These  pollutants,  however,  cannot  serve 
in  themselves  as  the  basis  for  a  finding 
under  section  126,  because  NAAQS  and 
PSD  restrictions  have  not  been 
established  for  them. 


"A  discussion  of  these  issues  also  serves  to 
explain  the  function  of  the  guidelines  which  the 
Administrator  announced  for  resolving  Section  126 
petitions  (see  I.B.  supra).  As  EPA  has  cautioned. 
■  these  guidelines  are  by  no  means  exhaustive,  nor 
do  they  represent  requirements  or  prerequisites  for 
an  affirmative  determination  'inder  Section  126. 
Depending  on  the  individual  facts  surrounding  each 
petition,  the  Administrator  anticipates  that  each  of 
these  criteria,  and  perhaps  additional  information 
will  have  varying  significance  in  each 
determination    |47  FR  6625  (February  16. 19821) 

**This  is  apparent  from  the  wording  of  Sections 
110  (a)(2)(E|(i)  and  126fb)  But  even  were  it  not.  the 
legislative  history  of  the  Aa  demonstrates  that 
these  sections  are  pegged  to  specific  pollutants  for 
which  national  standards  have  been  set.  The 
House-Senate  Conference  Committee  rejected  a 
Senate  proposal  to  extend  Section  110(a)|2)(E)  to 
cover  other  noncriteria  pollutants.  See.  S.  Rep.  No. 
95-127.  95th  Cong  .  1st  Sess  42  |1977|;  Conference 
Report  (To  accompany  HR  6161 1  MR  Rep  No.  95- 
564,  95th  Cong  .  1  st.  Sess.  10  (1977) 

*'  While  in  the  atmosphere,  sulfates  may  react 
with  moisture  and  form  a  solution  of  sulfuric  acid, 
which  may  precipilale  as  "acid  rain  '  Sulfates  may 
also  tie  deposited  in  dry  form. 
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EPA.  in  its  May  1. 1981  notice  of 
hearing  on  the  present  petitions, 
highlighted  this  explicit  Hmitatjon  on  the 
scope  of  section  126.  In  that  notice,  the 
Agency  underscored  the  absence  of 
NAAQS  and  PSD  increments  for  acid 
deposition  and  sulfates,  and  it  stated 
that  it  thus  "has  no  authority  under 
section  126  to  regulate  emissions  solely 
because  of  their  impacts  on  acid 
deposition  or  sulfates"  (46  FR  24603). 

The  present  petitions  however  Jo 
allege  violations  concerning  two 
pollutants  covered  by  the  statute:  (1) 
SO2  (with  respect  to  the  Commonwealth 
of  Pennsylvania);  and  (2)  TSP  (with 
rpspect  to  all  three  petitioning  States). 
The  present  determination  is  therefore 
limited  to  claimed  violations  of 
standards  for  these  two  pollutants. 

Sulfate  particulates  can  and  do 
constitute  a  portion  of  TSP  and  thus  are 
subject  to  the  ambient  standard  and 
PSD  increments  for  particulates.  To  that 
extent  the  Administrator  will  of  course 
consider  sulfates  in  evaluating  claims 
arising  of  violations  of  TSP  standards 
and  PSD  increments.  Acid  deposition  in 
other  forms,  however,  is  net  currently 
directly  regulated  by  EPA.  Thus,  the 
Agency's  notice  of  hearing  urged  the 
petitioning  States  not  to  base  "their 
arguments  on  the  causes  and  effects  of 
acid  deposition  and  sulfates  except  for 
their  contribution  to  air  quality  levels 
relative  to  the  NAAQS"  (46  FR  24603). 

Virtually  all  the  comments  received 
agreed  with  the  proposition  that  acid 
deposition  is  not  regulated  by  current 
ambient  pollutant  control  standards." 
New  York  contended,  however,  that 
"control  of  acid  deposition  *  *  *  is 
contemplated  by  the  [Clean  Air)  Act's 
regulatory  scheme,"  noting  that  controls 
exist  for  ambient  SOi  and  TSP 
pollutants  "and  the  form  in  which  the 
sulfates  do  damage  is  irrelevant."  "  EPA 
has  considered  New  York's  argument 
but  remains  convinced  that  section  126 
addresses  only  pollutants  subject  to 
regulation  under  section  110.  i.e., 
.  paJlutants  that  have  NAAQS  and 
increments  or  that  are  controlled  under 
the  visibility  regulations. 


"See  e^..  Comments  of  Tennessee  Valley 
Assor.iijtion.  Docket  Item  II-D-76,  pp  14-15 
Response  of  Peabody  Coal  Company.  Docket  Item 
II-D-46.  at  18-19.  n  9  Comments  of  North  American 
Coal  Company  Docket  Item  II-D-37.  at  4-5. 
Testimony  of  Ron  Shipley  on  behalf  of  West 
Virginia,  Transcript  of  )une  18.  1981.  hearing  at  201. 

"Reply  to  Oppositions  to  New  York  »  Petitions 
and  Comments.  Docket  Item  lI-D-15,  at  15. 


B.  What  Geographic  Area  is  at  Issue? 

The  Clean  Air  Act  Provides  Redress  for 
Violations  in  Specified  Geographical 
Areas 

As  we  have  said,  relief  under  the 
Clean  Air  Act  must  be  based  on  a 
finding  that  pollution  coming  from  one 
State  (1)  prevents  another  from 
achieving  or  maintaining  a  NAAQS,  or 
(2)  interferes  with  measures  required  to 
be  included  in  the  SIP  to  prevent  the 
significant  deterioration  of  air  quality  or 
to  protect  visibility.  Since  compliance 
with  NAAQS  and  SIP  requirements  is 
determined  on  a  geographic  basis,  a 
finding  must  then  refer  to  a  specific 
geographic  area  where  a  NAAQS  is  not 
met  or  maintained  or  where  ouf-of-State 
pollution  interferes  with  required  PSD  or 
visibility  measures.  The  first  guidelines 
criterion  the  Administrator  announced, 
therefore,  calls  for  "a  demonstration 
establishing  the  existence  and 
geographic  boundaries  of  the 
nonattainment  or  PSD  area  which  is  the 
subject  of  the  petition."  Only  after 
defining  the  affected  area  may  we 
proceed  to  determine  the  nature  of  the 
violation  and  the  role  out-of-State 
pollution  may  play  in  causing  it. 

C.  What  Pollutant  Levels  Trigger  the 
Section? 

Section  126  Provides  Redress  When  a 
NAAQS  is  Violated  or  a  PSD  Increment 
is  Exceeded 

As  the  Second  Circuit  observed  in 
Connecticut  v.  EPA.  656  F.2d  902.  909  (2d 
CIr.  1982): 

The  clear  intent  of  the  [Clean  Air  Act]  is  to 
require  interstate  comity  only  insofar  as  is 
necessary  to  allow  each  state  to  comply  with 
the  NAAQS  and  the  Act's  PSD  provisions. 

SectionllO(a)(2)(E)(i) 

is  quite  explicit  in  limiting  interstate 
protection  to  Federally-mandated  pollution 
standards. 

1.  Violation  of  a  NAAQS 

Section  126  of  the  Clean  Air  Act 
provides  redress  or  relief  with  respect  to 
interstate  pollution  \.ha\  prevents 
attainment  or  maintenance  of  a  NAAQS. 
This  requirement  logically  presupposes 
that  the  petitioning  State  has  attained  or 
maintained  a  NAAQS.  It  is  evident  that 
if  the  standard  is  being  achieved,  its 
attainment  or  maintenance  is  not 
prevented,  absent,  perhaps, 
extraordinary  circumstances  not 
presented  here.** 


Pennsylvania  and  New  York  suggest 
that  a  State  might  invoke  Section  126 
relief  on  a  showing  that  emissions  from 
a  source  in  another  State  "adversely 
affect"  ** 

potential  adverse  effect"  on  its  air 
quality.  This  interpretation,  however, 
departs  from  the  plain  meaning  of  the 
statute.  As  the  Second  Circuit  stated  in 
Connecticut  Fund  for  the  Environment  v. 
EPA.  696  F.2d  147.  156.  157(2dCir.  1982): 

Absent  strong  indications  to  the  contrary, 
the  plain  language  of  a  statute  is  the  best 
index  of  its  meaning. 

Section  110(a)(2)(E)(i)(I) 

was  not  intended  to  do  more  than  prohibit 
the  Agency  from  approving  State 
implementation  plan  revisions  which  will 
cause  violations  of  the  NAAQS  in  nearby 
States.** 

2.  Violation  of  a  PSD  Increment 

TTie  Clean  Air  Act's  PSD  program 
consists  primarily  of  a  permit  system 
applicable  to  new  "major"  projects, 
which  each  State  must  include  in  its 
implementation  plan  for  NAAQS 
attainment  and  unclassifiable  areas.  The 
permit  system  prevents  the  construction 
of  any  new  "major"  project  that  would 
cause  or  contribute  to  any  violation  of 
the  SOj  or  TSP  increments  over  baseline 
concentration  levels.  The  first 
application  for  a  PSD  permit  in  an  area 
"triggers"  the  baseline  concentration, 
which  is  simply  "the  ambient 
concentration  levels  which  exist  at  the 
time  of  [that]  first  application  *  *  *" 
[Section  169(4),  42  U.S.C.  7479(4)]. 
Existing  pollution,  whether  or  not  it 
enters  from  out  of  State,  is  generally 
included  in  the  baseline  concentration 
levels. 

While  SO,  and  TSP  concentrations 
are  not  to  increase  above  the 
increments,  the  State  may  allocate  the 
permitted  increments  as  it  sees  fit.*'' 


"It  is  possible  that  s  Stale  might  seek  relief 
under  Section  126  for  example,  when  a  new  source 
proposed  to  t)e  built  in  a  neight>oring  State  would  be 
likely  to  cause  a  violation,  even  if  no  violaUon  then 
exists.  But  see.  Section  164(e),  42  U.S.C.  7474(e). 


Industry  representatives  have  argued  that  a 
finding  under  Section  126  must  be  based  on  actual 
emissions  The  Agency  previously  has  rejected  this 
argument  in  the  Co/yo^Ae;- determination 

.Nothmg  in  Section  128  precludes  consideration  of 
allowable  emissions  since  its  prohibition  extends  to 
emissions  which  may  occur  m  the  future.  This 
clearly  includes  emissions  allowable  under  a  SIP  (47 
FR  6627). 

"  New  York  Memorandum  of  L,aw,  Docket  Item 
II-D-S-e  at  14-15;  Pennsylvania  Analysis  of 
Requirements  for  a  PetiUon  under  section  126, 
Docket  Item  II-D-45e.  at  28-30. 

"The  Sixth  Circuit  recently  agreed  that  section 
110(a)(2)(E)  "appears  to  contemplate  interstate 
pollution  abatement  actions  only  wherv  Inlentate 
emissions  prevent  attainment  of  the  NAAQS.  i.e.. 
only  where  the  standards  are  violated." /e.^eiso/i 
County  v.  EPA.  supra.  Slip  Opinion  at  41. 

*'  Congress  has  set  the  increments  as  maximum 
limitations  which  must  be  observed  by  the  States. 
Section  163  of  the  Clean  Air  Act,  (42  US.C  7473), 
bjl  ■assuming  such  compliance  growth- 

Conf;nu<>d 
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However,  when  concentrations  threaten 
to  exceed  allowable  increments,  the 
State  must  prevent  violations  either  by 
refusing  to  grant  permits,  or  by  requiring 
reductions  in  emissions  if  had  already 
permitted  or  included  in  the  baseline 
concentration,  or  in  post-baseline 
emissions  not  subject  to  the  permit 
program.  These  latter  reductions  would 
offset  the  new  emissions  the  State  may 
then  permit. 

Out-of-State  pollution  may  thus 
contribute  to  the  baseline  concentration 
over  which  the  allowable  increment  is 
calculated;  it  may  also  consume  a 
portion  of  the  allowable  PSD  increment, 
but  in  general  unless  if  causes  that 
increment  to  be  exceeded,  it  will  not 
trigger  section  126  relief. 

The  Clean  Air  Act  must  be  so 
interpreted  because: 

(1)  If  section  110(a)(2J(E)  were  read  to 
require  EPA  enforcement  of  interference 
not  amounting  to  a  PSD  increment 
violation,  it  would  put  the  Agency  either 
in  the  position  of  enforcing  one  State's 
programs  against  others,  or  of  devising  a 
common  law  of  permissible  pollution 
even  below  the  level  of  any  statutory 
standards,  approaches  the  Courts  have 
rejected  in  light  of  the  clear  statutory 
language.  As  the  Second  Circuit  held  in 
Connecticut  v.  EPA.  636  F.2d  902.  909  t2d 
Cir.  1981). 

Nothing  in  the  Act,  however  indicates  that 
a  State  must  respect  its  neixtibor's  air  quality 
standards  (or  design  its  SIP  lo  avoid 
interference  therewith)  if  ihose  standards  are 
m.ire  stringent  than  the  requirements  of 
Federal  law.  Indeed.  Section  110(a)(2)(El 
appears  to  have  been  carefully  drafted  to 
preclude  any  such  interpretalion.  See  also 
Alabama  Power  v.  Castle.  636  F.2d  323  364 
(DC.  Cir.  1979). 

Thus  Section  110(a)(2)(E)  should  not 
be  read  to  lend  Federal  enforcement 
power  to  State  programs  which  provide 
protection  beyond  the  Federally-set 
increments  by  establishing  margins  for 
growth  or  by  preserving  PSD  increment 
below  the  statutory  ceilings.  An  out-of- 
Statp  source  cannot  be  found  to  be 
interfering  with  Federal  standards 
unless  there  is  a  violation  of  PSD 
increment  in  the  petitioning  State.  See 
Air  Pollution  Control  District  of 
fefferson  County.  Kentucky  v.  EPA. 
supra.  Slip  Opinion  at  28-,30  (holdmg 
that  Clean  Air  Act  does  not  protect 
"margins  for  growth"  in  absence  of  PSD 
increment  violation). 


m,ir;,.St.menl  decisions  were  let!  by  Consress  for 
renuiution  by  the  Slates.    [Alabama  Power  Co.  v. 
Costle.  636  F  2d  323.  364  (D.C.  Cir  1979)1  'EPA  has 
authority  under  the  stalute  lo  prevent  or  correct  a 
violation  of  the  increments,  but  the  agency  is 
without  authority  lo  dictate  to  the  Stales  their 
po'.K  y  for  maiugement  of  the  consumption  of 
nilow^bie  increnienls  "  Id  al  .161 


(2)  The  Clean  Air  Act  "strikes  a 
careful  balance  between  Federal  and 
State  power"  by  specifically  providing 
that  "the  prevention  and  control  of  air 
pollution  at  its  source  is  the  primary 
responsibility  of  States  and  local 
governments"  [Section  110(a)(3):  see 
also  Section  107(a).  Bethlehem  Steel 
Corporation  v.  EPA.  No.  82-2608  (7th 
Cir.  1983)].  To  interpret  section  126  to 
mandate  Federal  interference  with 
development  in  the  States  not  violating 
Federal  standards  would  upset  this 
balance.  In  enacting  Section  126, 
Congress  was  not  attempting  what  it 
had  refrained  from  doing  in  the  Act  as  a 
vihole — that  is.  to  establish  a 
comprehensive  allocation  system  for  air 
resources.  Rather,  it  was  trying  to  cope 
with  those  instances  where  one  State 
makes  it  impossible  for  another  to  meet 
its  mandatory  obligations  under  the  Act. 
To  interpret  Section  126  more  broadly 
would  authorize,  indeed  require,  the 
Administrator  to  redistribute  air 
resources  among  the  States  which, 
surely,  lies  beyond  the  mandate  of  the 
Agency. 

(3)  The  prohibition  in  section 
110(a)(2)(E)(i)|II)  of  interstate  pollution 
which  "interferes  with  PSD  measures 
required  to  be  included  in  the  applicable 
implementation  plan"  must  be  read 
consistently  with  the  prohibition  in 
section  110(a)(2)(E)(i)(I)  of  interstate 
pollution  that  prevents  attainment  or 
maintenance  of  NAAQS. 

Congress  did  not  intend  the  Clear  Air 
Act  to  provide  the  maximum  relief  from 
interstate  pollution  generally,  a  course 
which  could  only  end  with  a  total  ban 
on  such  pollution.  Rather.  Congress 
intended  to  provide  relief  in  situations  in 
which  out-of-State  contributions  prevent 
a  State  from  meeting  the  requirements  of 
the  law.  Thus  Congress  required  a 
NAAQS  violation  before  the  Act  may  be 
invoked  to  rebeve  interstate  pollution 
that  threatens  public  health  and  welfare. 
Congress  must  also  have  required  a 
violation  of  a  PSD  increment  for  the  Act 
to  be  triggered  on  PSD  grounds,  again 
with  the  ptitential  reservation  of 
circumstances  not  presented  here.**  We 
cannot  suppose  that  Congress  would 
require  a  NAAQS  violation  but  not  a 
PSD  increment  violation  as  the 
condition  for  relief,  since  the  latter 
addresses  surely  no  greater  or  more 
pressing  public  concern  than  the  former. 

"  It  is  possible  that  a  State  might  seek  i«lief 
under  Section  nO(a)(2)(E)(i)|II)  not  when  there  is  an 
actual  violation  of  its  allowable  PSD  increment  but 
when  out  of-Staie  sources  conlnbule  or  threaten  to 
contribute  sijmificantly  lo  a  clear  potential 
vioiaticn.  as.  for  example,  when  emissions  from  a 
source  proposed  for  constructioii  in  a  neighboring 
Slate  would  caus«  a  PSD  increment  violation  in  the 
affected  Stale. 


For  these  reasons,  we  cannot  agree 
with  Pennsylvania's  assertion  that 
Section  126  offers  relief  if  "any  portion 
of  a  PSD  increment  in  a  receiving  State 
is  consumed  by  out-of-State 
emissions."  ** 

D.  What  Role  Must  an  Out-of-State 
Source  Play  in  Causing  a  Violation  of  a 
NAAQS  or  PSD  Increment? 

1.  The  Clean  Air  Act  Provides  Redress 
When  the  Contribution  of  the  Out-of- 
State  Source  is  Significant 

The  Administrator's  second  guideline 
expresses  the  plain  statutory 
requirement  for: 

a  demonstration  that  achievement  of  ambient 
air  quality  standards  or  measures  necessary 
to  prevent  significant  deterioration  or  to 
protect  visibility  is  prevented  by  the  named 
out-of-State  source. 

Thus,  we  must  ascertain  whether  an 
out-of-State  source  or  sources*"  of 
pollution  are  responsible  for  preventing 
attainment.  The  Clean  Air  Act  does  not 
tell  us,  however,  how  great  the 
contribution  made  by  an  out-of-State 
source  must  be  to  "prevent"  attainment. 
Thus,  in  the  previous  determination  of 
Kentucky's  section  126  Petition,  the 
Administrator  noted: 

The  Clean  Air  Act  itself  provides  no 
guidance  on  the  levels  of  pollution  which 
constitute  prevention  of  attainment  and 
maintenance  of  the  NAAQS.  However,  the 
legislative  history  of  Section  126  suggests  that 
a  strict  literal  interpretation  of  the  term 
"prevent"  is  not  intended" 


*•  Pennsylvania  Analysis  of  Requirements  for  a 
Petition  under  section  126.  Docket  Item  U-D-45(e)  at 
23,  27. 

'"  A  finding  under  Section  126  is  limited  to  any 
mcyor  source"  (emphasis  added);  I.e.,  one  that 
emits  Of  has  the  potential  lo  emit  100  tons  or  more 
of  pollutant  a  year  142  U  S.C.  7802(j):  47  FR  662a 
February  16.  1982). 

EPA  rejects  the  argument  made  by  industry 
represematives  and  some  States  that: 

A  Section  126(b)  finding  may  be  made  only  if 
emissions  from  a  single  out-of-Stale  source  prevent 
attainment  or  maintenance  of  NAAQS.  or  interfere 
with  required  PSD  or  visibility  measures  in  another 
Stale's  implementation  plan  The  Section  doe»  not 
address  the  collective  effect  of  an  aggregbiion  of 
sources 

Comments  of  Ohio  Power  el  al..  Docket  Item  U- 
f>-76  al  34  EPA  agrees  with  petitioning  States  that 
Section  126  may  be  applied  to  cumulative  impacts  of 
sources  that  are  sufficiently  identified.  See 
Pennsylvania  Analysis  of  Requirements  for  a 
Petition  under  Section  126.  Docket  Item  ll-D-45(e) 
at  22.  New  York  Memorandum  of  Law,  Docket  Item 
Ii-D-58  at  26.  29  The  statutory  language  and 
legislative  purpose  reflected  in  the  legislative 
history  support  this  construction  Moreover.  1  U.S.C 
1  provides  in  relevant  part  that: 

■  m  dftermining  the  meaning  of  any  Act  of 
Congress  unless  the  content  indicates  otherwise, 
words  importing  the  singular  include  and  apply  to 
several  persons,  parties,  or  things  .*.•.*.■' 

"  47  PR  6626  (February  16, 1982). 
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The  petitioning  States  of  New  York, 
Pennsylvania,  and  Maine,  to  use  their 
own  language,  "have  presented 
alternative  views  of  what  'prevent' 
might  mean  in  the  context  of  Sections 
110  and  126  of  the  Clean  Air  Act." 
Rebuttal  Legal  Argument  of  the 
Petitioners.  Docket  Item  II-D-83  at  29. 
These  States,  however,  agree  that: 

a  significant  contribution  hy  oul-of-Stale 
sources  to  another  States  difficulty  in 
attaining  or  maintaining  the  NAAQS 
constitutes  a  sufficient  basis  for  an  EPA 
finding  that  such  sources  "prevent"  the 
petitioning  Stale  from  meeting  the  national 
air  pollution  goals.  Id.  (Emphasis  m  original.) 

EPA  joins  with  the  petitioning  States 
in  believing  that  where  a  NAAQS  or 
PSD  increment  violation  occurs  it  may 
be  sufficient,  to  trigger  Section  126  relief 
in  the  circumstances  of  a  given  case,  for 
a  State  to  show  a  significant 
contribution  by  an  out-of-State  source  to 
that  violation.  The  Agency  is 
unconvinced  by  arguments  presented  on 
behalf  of  Ohio  Power  et  a!.  (Docket  Item 
II-D-72  at  62  et  seq.]  that  "(tlhe  only 
reasonable  interpretation  that  can  be 
given  for  the  notion  of  'preventing 
attainment  or  maintenance'  is  that  but 
for  the  out-of-State  contribution  there 
would  be  no  violation"  [id.  at  62.  fn. 
omitted). 

The  idea  of  a  "but  for"  test,  as  Ohio 
Power  et  aJ.  present  it,  is  ambiguous 
between  a  necessary  and  a  sufficient 
condition  and  between  a  logical  and 
material  condition  of  a  NAAQS  or  a 
PSD  increment  violation.  Accordingly, 
the  appeal  to  "but  for"  causality  merely 
adds  vagueness  and  confusion  to  the 
concept  of  prevention  it  is  supposed  to 
explain. 

Since  the  "but  for"  test  therefore  fails 
to  assist  the  task  of  decision,  the 
Administrator  agrees  with  the 
petitioning  States  that  a  "significant 
contribution"  by  an  out-of-State  source 
may  constitute  a  sufficient  basis  for  a 
finding  that  the  source  "prevents"  the 
petitioning  State  from  meeting  a 
NAAQS  or  a  PSD  increment.  This  test, 
applied  in  Gallagher,  was  recently 
upheld  by  the  Sixth  Circuit  [Jefferson 
County.  Kentucky  v.  EPA,  Slip  Opinion 
at  30-41). 

2.  What  is  a  Significant  Contribution? 

A  State  petitioning  under  Section  126 
for  relief  from  interstate  pollution  may 
argue  that  an  out-of-State  source 
prevents  it  from  meeting  a  NAAQS  or  a 
PSD  increment  only  if  that  source  makes 
a  significant  contribution  to  the  levels  of 
pollution  that  cause  a  NAAQS  or  PSD 
Increment  violation.  A  "significant" 
contribution,  of  course,  cannot  be 
merely  a  de  minimis  contribution.  In 
determining  that  a  contribution  is 


significant,  the  Administrator  will  take 
the  following  factors,  among  others,  into 
account: 

the  location  of  the  named  source: 

the  nature  and  degree  of  the  violation;  its 

extensiveness;  the  number  of  violations  lo 

which  the  named  source  has  or  may  have 

contributed; 

the  amounts  or  volumes  contributed  by  the 

named  source  as  compared  with  the  amounts 

and  volumes  contributed  by  in-State  and 

unnamed  out-of-State  sources; 

the  relative  stringencies  of  the  pollution 

controls  placed  on  in-State  sources  compared 

to  those  placed  upon  out-of-State  sources;  the 

use  of  the  best  available  control  technologies 

on  those  sources; 

the  histoncal  record  of  the  petitioning  State 

and  the  named  source  State  with  respect  to 

meeting  national  air  quality  objectives; 

projections  concerning  future  violations  or 

attainments  absent  a  Section  126 

determination; 

the  degree  to  which  a  named  source  meets 

SIP  requirements  in  its  own  State; 

the  degree  to  which  that  source  uses  its 

allowable  emission  quota: 

the  types  of  sources  involved  and  the  dates 
they  begin  to  emit; 

the  relative  costs  of  pollution  abatement 
between  sources  that  contribute  to  a 
violation." 

The  Administrator  must  weigh  such 
considerations  and  perhaps  other 
factors  in  determining  whether  an  out- 
of-State  contribution  has  a  significant 
effect  on  the  failure  of  petitioning  of 
States  to  meet  a  .NAAQS  or  a  PSD 
increment.  The  size  of  the  out-of-State 
contribution  is  important  but  not 
necessarily  decisive.  It  is  important, 
however,  that  the  petitioning  States 
make  a  strong  empirical  case  that  the 
amounts  in  question  do  inhibit 
significantly  their  efforts  to  meet  the 
standards  or  increments  in  question. 
The  Administrator  cannot  find  in  this 
record  a  clear  demonstration  that 
contributions  from  sources  in  the  named 
States  exist  in  amounts  large  enough  to 
be  considered  significant  in  the  context 
of  violations  of  the  applicable 
standards.  Without  that  threshold 
demonstration,  EPA  need  not  analyze 
this  question  in  further  detail. 

III.  Pennsylvania's  Direct  SOj  Transport 
Claims 

Pennsylvania,  in  one  of  its  two  major 
claims,  asserts  that  sources  in  Ohio  and 
West  Virginia  prevent  areas  of 
southwestern  Pennsylvania  from 
attaining  and  maintaining  SOj 


standards.  We  shall  evaluate  this 
assertion  by  asking  and  answering  the 
questions  outlined  above,  first  with 
respect  to  possible  violations  of 
NAAQS,  and  then  with  respect  to 
possible  violations  of  PSD  requirements. 

A.  Which  Pollutant  and  What 
Geographic  Area? 

In  its  August  1981  submission, 
Pennsylvania  alleged  that  out-of-State 
sources  prevent  attainment  and 
maintenance  of  the  NAAQS  for  SOj  in 
three  areas  in  the  nine-county 
southwestern  Pennsylvania  AQCR." 

(1)  Area  A:  An  area  on  the 
Pennsylvania/West  Virginia  border  (a 
portion  of  Washington  County): 

(2)  Area  B:  Lower  Beaver  Valley  Air 
Basin  "  (Beaver  County); 

(3)  Area  C:  The  Monongahela  Valley 
Air  Basin  "  (portions  of  Fayette, 
Washington,  and  Westmoreland 
counties.)** 

B.  Are  There  Violations  of  the  NAAQS 
for  SOi  in  These  Areas? 

To  answer  this  question  we  must  look 
at  two  different  bases  for  a  response: 
the  present  official  designations  of  the 
areas,  and  a  1981  study  which  serves  as 
the  primary  basis  on  which 
Pennsylvania  claims  violations  of  the 
SO,  NAAQS. 

1.  Designations  of  Nonattainment  Areas 
for  SOj  in  Southwestern  Pennsylvania     • 

Under  section  107  of  the  Clean  Air  Act 
[42  U.S.C.  7407],  each  State,  subject  to 
EPA  oversight,  must  designate  those 
areas  which  attain,  fail  to  attain,  or 
cannot  be  classified  as  attaining,  based 
on  available  information,  the  national 
ambient  air  quality  standards  for 
specific  pollutants.  Section  171  of  the 
Clean  Air  Act  [42  U.S.C.  7501(a)], 
defines  a  nonattainment  area  for  a 
pollutant  as  "an  area  which  is  shown  by 
monitored  data  or  which  is  calculated 
by  air  quality  modeling  (or  other 
methods  determined  by  the 
Administrator  to  be  reliable)  to  exceed 
any  national  ambient  air  quality 
standard  for  such  pollutant,"  None  of 
the  three  areas— A.  B.  or  C — cited  by 
Pennsylvania  in  its  petition  is  at  present 
a  designated  nonattainment  area. 


".^9  ihe  Adftiinistrator  noted  in  the  Gallagher 
determination  The    adequacy  '  of  out-of-Slale 
controls  it  a  relative  matter  and  may  vary 
depending  on  a  nu.-nber  of  circumstances,  possibly 
including  social  and  economic  factors  [47  FR  6625 
tKebruary  16, 1982)J, 


"The  southwestern  Pennsylvania  AQCR  cons.s'.s 
of  Ihe  counties  of  Allegheny,  Armstrong.  Beaver, 
Butler  Greene.  Fayette  Indiana  Washington,  ard 
Westmoreland  See  map  1.  reference  maps  for  FR 
notice.  Dockei  Item  III-B-1 

'*  As  defined  in  Chapter  121  of  the  Rules  and 
Regulations  of  the  Department  of  Environmental 
Resources. 

'*See  Pennsylvania's  Technical  Submission  of 
Additional  Information  Dociiei  Item  ll-D-45;h)  at 
1-2. 
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Indeed,  since  the  filing  of 
Pennsylvania's  petition,  there  has  been 
a  trend  toward  improvement  in  air 
quality  in  the  southwestern  portion  of 
the  State.  In  April  1984.  EPA  approved 
Pennsylvania's  request  to  redesignate 
Beaver  County  (Area  B  above),  located 
in  southwestern  Pennsylvania  on  the 
border  of  West  Virginia,  to  attainment 
status  for  SOj.  As  of  May  1984,  only 
portions  of  two  counties  in  southwestern 
Pennsylvania  are  officially  designated 
nonaltainment  for  SOj  under  section 
107:  one  portion  of  Allegheny  County  '■ 
and  portions  of  Armstrong  County.^" 
Pennsylvania  acknowledges  a  local 
source  to  be  the  problem  m  Allegheny 
County  and  has  requested  that  the 
relevant  oortions  of  Armstrong  County 
be  redesignated  to  attainment  status.' 
That  request  is  pending  before  EPA. 

2.  Geographic  Areas  Predicted  by 
Pennsylvania  To  Have  Violations 

Pennsylvania  relied  entirely  on  a 
modeling  study  conducted  for 
Pennsylvania  in  1980  by  H.E.  Cramer 
(hereafter  referred  to  as  the  Cramer 
Analysis) "  for  its  identification  of  areas 
threatened  by  short-range  SO2  transport. 
Of  the  areas  identified  by  the  Cramer 
Analysis  (Areas  A,  B.  and  C  above),  and 
noted  in  Pennsylvania's  petition,  two 
(Areas  A  and  C)  were  predicted  to  be  in 
violation  of  the  NAAQS  for  sulfur 
dioxide.*" In  Area  C.  one  receptor  was 


'  The  following  portion  of  Allegheny  County  is 
designated  nondltainment  for  SOj: 

11)  Area  within  2-iTnle  radius  of  Hazelwood 
Monitor 

In  addiiion.  two  portions  of  Allegheny  County 
cannot  be  classified: 

( 1 1  Iha  t  portion  of  Allegheny  County  witl)^  an  8- 
miie  radms  of  Duquesne  Golf  Association  Club 
House  in  Wesl  .Mifflin,  excluding  the  nonattainmeni 
area  1  above: 

12)  the  area  within  a  2-miIe  radius  of  the  Bellevue 
Monitor 

"At  present  the  following  portions  of  Armstrong 
County  are  dpsignated  primary  nonattajnmenf  for 
SO,:  Madison  Tnwn.ship  Mahoning  Township. 
BoRgs  Township  Washington  Township.  Pine 
1'iwnship. 

'"  Calculations  from  Compliance  Emissions  of 
l.ung   and  Short-term  SCb  Concentrations  in  the 
southwest  Pennsylvania  .AQCR."  HE.  Cramer  Co. 
(19811.  The  main  purpose  of  the  Cramer  Analysis 
was  to  as.sist  EP.A  and  Pennsylvania  in  determining 
the  alfainment/nonattainment  status  of  selected 
areas  in  the  Southwest  Pennsylvania  Air  Quality 
Control  Region.  .As  an  adjunct  to  Ihe  study,  some 
preliminary  estimates  were  made  of  the  SO:  air 
quality  in  two  smaller  areas  on  the  western 
Pennsylvania  border,  one  of  which  is  Area  A.  The 
technical  deficiencies  of  this  analysis  which  limit  its 
usefulness  are  considered  in  Section  C.2.  infra. 

"'The  analysis  predicted  Area  B  to  be  in 
attainment  by  4  percent  at  the  point  of  m'lximmn 
e«timaled  concentration. 


identified  as  potentially  exceeding  the 
annual  SOi  IVAAQS.  This  receptor  was 
located  on  elevated  terrain  about  1 
kilometer  north  of  the  Monessen, 
Pennsylvania  plant  of  the  Wheeling- 
Pittsburgh  Steel. 

C.  What  Is  the  Role  of  Out-of-State 
Sources  in  Alleged  NAAQS  Violations? 

1.  Pennsylvania's  Predictions  of 

Violations 

Pennsylvania  presented  no  monitoring 
data  showing  NAAQS  violations  in  the 
areas  of  concern.  The  Cramer  Analysis 
predicted  violations  (1)  in  Area  A — an 
area  of  approximately  3  x  20  kilometers 
in  Washington  County  on  the 
Pennsylvania/West  Virginia  border 
(Grid  4  in  the  Cramer  Analysis),  and  (2) 
in  Area  C — the  Monongahela  Valley  Air 
Basin.  Table  1  summarizes  the  status  of 
areas  identified  by  Pennsylvania 
petition. 

Table  1.— Geographic  Areas  lOENiinED  by 
Pei^nsylvania  Petition 


Geographic  area 

Section  107 

Modeling  analysia 

Oesigrwtioo 

preOictions 

1   Area  .4  3  x  20 

Nonattainment 

kilometer  area  oo 

Pennsytvan.a-We»l 

Virgmie  border  in 

Wasr^ngtor  Cotnly. 

2  Area  B  Lower 

(Jo 

Attainment 

Beaver  valley  Air 

Basm  (Beaver 

Gounlyl 

3.  AreaC 

do 

Nonattainment  at 

Monongahela  Valley 

one  receptor  site 

Air  Basin:  (poTjona 

ol  Fa/etie. 

Wastiingioo.  and 

Westrrweiano 

Counties) 

In  Area  C,  the  Cramer  Analysis 
predicted  a  combined  maximum  annual 
SOj  contribution  of  17  ^g/m^  attributed 
to  out-of-State  sources  (generally 
located  50  kilometers  away).  This  rs  to 
be  compared  to  the  predicted  annual 
contribution  of  69.2  (ag/rn^  from 
Pennsylvania  sources.^'  As  previously 
noted,  the  receptor  grid  point  exceeding 
the  SO2  NAAQS  for  the  annual  average 
occurred  1  kilometer  north  of  a  major 
SOj  source  al  Monessen,  Pennyslvania. 
This  source  appears  to  dominate  the 
emissions  inventory  in  this  area.  Thus, 
under  the  Cramer  Analysis,  in-State 
sources  appear  to  be  responsible  for  the 
major  portion  of  maximum  annual 
average  concentrations. 

The  Cramer  Analysis  predicts  that 
Area  A  is  the  area  of  greatest  impact  for 
SO2  sources  located  in  eastern  Ohio  and 
West  Virginia.  These  modeling  results- 
predict  a  maximurri  annual  average  SOj 


"  See  Pennsytkania  Technical  Submission  of 
Additional  Information.  Docket  Item  IJ-CMoibl,  at 
8-9. 


concentration  of  101.4  fig/m',  the  source 
contribution  analysis  from  these  model 
estimates  indicates  contributions  as 
follows:  53  percent  from  West  Virginia 
sources;  35  percent  from  Ohio  sources; 
and  12  percent  from  Pennsylvania 
sources.  We  believe  that,  for  the  reasons 
set  forth  below,  these  modeling  results 
do  not  provide  a  sufficient  basis  for 
regulatory  action  at  this  time  but  rather 
suggest  a  need  for  further  study. 

2.  Critique  of  the  Cramer  Analysis 

The  Cramer  Analysis  used  both  the 
LONGZ  and  SHORTZ  dispersion 
models  to  estimate  annual  and  short- 
term  SOt  concentrations  respectively. 
Annual  ambient  concentrations  were 
predicted  using  the  LONGZ  model  and 
applying  a  1976-1977  emission  inventory 
and  meteorological  set.  Predicted 
concentrations  were  compared  to 
measured  air  quality  at  13  monitor  sites 
from  the  period  1976-1979.  Due  to 
limitations  on  the  availability  of  long- 
term  records,  there  was  not  substantial 
time  period  overlap  between  the 
modeling  analysis  and  the  measured  air 
quality  data,  thus  making  evaluation  of 
the  model  predictions  difficult.  The 
SHORTZ  {24-hour  and  3-hour)  model 
was  used  to  estimate  ambient 
concentrations  for  a  single  "worstcase" 
day  (August  28, 1976)  and  these 
concentrations  were  compared  only 
qualitatively  to  the  maximum  observed 
24-hour  and  3-hour  values  at  several 
nearby  monitoring  sites.  The  time 
periods  between  model  predictions  and 
measured  air  quality  data  are  also 
inconsistent.  In  the  final  analysis, 
concentration  estimates  were  made 
using  a  1980  compliance  emissions 
inventory. 

As  presented  in  the  Cramer  analysis, 
model  calculations  for  the  border  areas 
were  "preliminary  values."  Cramer's 
report  accompanying  the  Analysis 
expressed  uncertainty  regarding  the 
assumptions  used  for  worst-case 
meteorology  and  uncertainty  about  the 
accuracy  of  the  emissions  inventories 
for  the  facilities  located  in  West  Virginia 
and  Ohio.  The  Report  cautioned  that  "an 
additional  effort  beyond  the  scope  of  the 
present  study  is  required  to  define  the 
magnitude  and  areal  extent  of  the 
annual  and  short-term  SOa 
concentrations  along  the  western  border 
of  the  southwest  Pennsylvania  AQCR" 
(Cramer  Analysis,  at  vii). 

In  addition  to  and  because  of  the 
above  noted  deficiencies,  commtnters) 
on  the  petitions  cited  the  limitations  of 
applying  the  analysis  to  the  specific 
case  presented  by  Pt-nn.sylvania.  EPA's 
technical  review  also  recognizes  these 
limitations.  These  limitations  include 
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unresolved  questions  about  the 
accuracy  of  the  emissions  inventory 
(which  is  central  to  the  reliability  of  any 
model's  output),  the  specific  application 
of  worst  case  meteorology,  and  the 
limited  model  performance  evaluation. 
Although  the  Cramer  Analysis  provides 
an  indication  that  the  annual  SO, 
standard  may  be  exceeded,  the 
limitations  and  preliminary  nature  of  the 
modeling  analysis  do  not  provide  a 
sufficient  technical  basis  to  support  a 
finding  that  a  NAAQS  violation  occurs. 
Accordingly,  we  conclude  that  the 
results  of  the  LONGZ  (long  term) 
modeling  analysis  do  not  provide  a 
sufficiently  reliable  basis  for  granting 
this  Section  126  petition. 

EPA  further  determined  that  the 
SHORTZ  (short  term)  model  application 
as  presented  in  the  Pennsylvania 
petition  is  technically  deficient.  In 
addition  to  more  serious  questions  about 
the  denvation  of  the  short-term 
inventory,  the  modeling  analysis  was 
performed  for  only  a  single  day,  and 
suffers  from  inadequate  validation. 

Proposed  Determmation  on 
Pennsylvania  s  SO,  NAAQS  Violation 
Claims 

Given  the  limitations  previously 
discussed  of  the  Cramer  Analysis,  and 
the  limited  area  and  extent  of  the 
violations  they  predict  even  taken  at 
face  value,  we  find  it  inadvisable  to  rely 
f  upon  them  as  the  basis  for  such 
!  regulatory  action  as  making  the  finding 
I  requested  here  and  setting  new 
?  emissions  limitations  for  sources  in  Ohio 
I  and  West  Virginia,  Rather,  as  suggested 

by  Pennsylvania. «2  a  new  modeling 
'  study  should  be  conducted  to  further 
■  evaluate  the  nature  and  extent  of  any 
■    current  problem,  and  to  provide  a  basis 
for  establishing  revised  SIP  emission 
limits,  if  necessary.  Any  new  study 
should  employ  m.ore  recent  and  more 
reliable  emissions  inventory  data, 
current  und  more  complete  data  on 
meteorological  conditions,  and  should 
be  conducted  in  accordance  with 
current  EPA  modeling  guidance. 

For  these  reasons,  the  Administrator 
proposes  to  denv  Pennsylvania  s 
petition  relating  to  alleged  violations  of 
SO,  NAAQS.  Such  a  denial,  however, 
c  would  not  prejudice  Pennsylvania's 
opportunity  to  file  a  new  petition  should 
a  new  study  with  new  monitoring  data 
warrant  a  different  decision. 

D.  Pennsylvania's  Allegations  of 
Interferences  With  PSD  Measures 

In  addition  to  its  allegations 
concerning  the  .N'AAQS  for  SOj. 


Pennsylvania  claimed  m  its  petition  that 
out-of-State  sources  were  impermissibly 
interfering  with  measures  it  is  required 
to  take  to  prevent  significant 
deterioration  of  air  quality  with  respect 
to  that  pollutant."  An  analysis  of 
Pennsylvania's  claim  with  respect  to 
PSD  requires  us  to  ask  and  answer  the 
same  questions  posed  with  respect  to 
NAAQS  violations. 

1,  What  Geographic  Area? 

Pennsylvania  alleged  out-of-State 
interference  with  PSD  measures 
required  for  SO,  in  only  one  geographic 
area  identified  as  "Area  D."  «♦  Area  0 
consists  of  three  counties  in 
southwestern  Pennsylvania — Beaver, 
Allegheny,  and  Washington,** 
Pennsylvania  selected  this  area  because 
the  Cramer  Analysis  predicted  that 
annual  concentrations  in  these  areas 
would  exceed  60  ^g/m'  Since  the 
annual  NAAQs  is  80  ^g/m'.  and  since 
these  three  counties  are  Class  II  PSD 
areas  subject  to  an  increment  of  20  jig/ 
m^.  Pennsylvania  reasoned  that  "the  full 
PSD  inclement  is  not  available"  in  these 
counties.  "Thus,  the  PSD  program  in 
Pennsylvania  is  interfered  with.'"'" 

2.  Are  There  Present  or  Potential  Future 
Violations  of  PSD  SO,  Increments? 

There  is  no  evidence  of  any  PSD 
increment  violations  in  southwestern 
Pennsylvania,  The  SO,  baseline  for  the 
southwestern  Pennsylvania  AQCR— 
which  includes,  among  others,  the 
counties  of  Beaver,  Washington,  and 
Allegheny — was  triggered  as  of  May 
1979.*''  Since  Lhat  time,  no  projects  have 
been  denied  permits  on  increment 
consumption  grounds. 

Recent  evidence  of  downward  trends 
in  SO,  emissions  indicates  that  air 
quality  is  improving  in  this  region. 
thereby  reducing  consumption  of  PSD 
increments  and  lessening  the  likelihood 
of  a  violation  «*  The  National  Air 


"  Pennsylvania's  regponae  lo  conunents  Docket 
Hem  ll-D-81  a  11,  2.  37,  3a 


«»  Pennsylvania's  Technical  Submission  of 
additional  mfonnation.  Docket  Item  li-CM5tb)  at  2. 

'*  Pennsylvania  g  Technical  Submission  of 
Additional  Information.  Docket  item  lI-D-45(b)  at 
1-2. 

"  As  noted  above.  Beaver  and  Washinjiton 
counties  are  currently  designated  m  attainment  lor 
SUt.  as  IS  all  but  a  portion  oi  AiJegneny  County 

*•  Pennsylvania  6  lechniCHJ  Submission  of 
Additional  Information.  Docket  liem  ll-D-*5ta)  at 
10. 

•'  See  Appendix  i  to  Pennsylvania  s  Response  to 
Comments,  letter  dated  March  30  1982.  from  Robert 
J.  Blas7.c7,ak.  EPA.  KeRion  lil,  f.^  Umps  Salvagpo 
Bureau  of  Air  Quality  Contrul,  Pennsylvania 
Department  of  Environment,!,  Kesources, 

'"  Commonwealth  of  Pennsylvania,  Department 
ol  Environmental  Resources,  1980  Air  Quality 
Report  at  56-5B, 


Quality;_and  Emissions  Trends  Report, 
1982  (March  1984)  at  32-36,  reports  a 
steady  downward  trend"  in  SO, 
emissions  nationwide  and  in  the  region 
encompassing  southwestern 
Permsylvania.  Ohio,  and  West  Virginia. 
Beaver  County  has  improved  from 
nonattainment  to  attainment  for  SO,. 
Allegheny  County  has  shown  a  recent 
trend  in  improvement  of  ambient  SO, 
levels.  EPA  has  noted  that    SO,  data 
have  shown  a  steady  and  consistent 
improvement  in  air  quality  levels  at  all 
monitored  sites"  [46  FR  30635.  30636. 
[June  10,  1981]]. 

Proposed  Determination  on 
Pennsylvania  8  SOj  PSD  Allegations 

Because  of  the  lack  of  a  demonstrated 
violation,  the  Administrator  proposes  to 
find  that  Pennsylvania  has  not 
demonstrated  within  the  meaning  of 
Section  126  that  out-of-State  sources 
unlawfully  interfere  with  its  PSD 
measures  for  SOj. 

IV.  Claims  Relating  to  Long-Range 
Transport  of  Sulfates  and  Particulates 

Pennsylvania.  New  York,  and  Maine 
allege  that  particulates  and  sulfur 
dioxide  transformed  into  particulates 
are  transported  from  virtrually  all  major 
midwestem  sources  across  State 
boundaries  in  amounts  violating  section 
110(a){2)(E)(i)  of  the  Clean  Air  Act. 

These  allegations  are  much  broader 
tHan  Pennsylvania's  short-range 
transport  SOj  claim  and  involve 
additional  complexities.  The  same 
questions  are  relevant  however,  and  m 
answering  them  we  can  determine  the 
validity  of  the  claims. 

A.  Which  Pollutant? 

When  sulfur  dioxide  is  emitted  into 
the  atmosphere  it  may  be  converted  into 
so-called  "secondary"  pollutants  by 
undergoing  complex  chemical  reactions 
by  which  it  further  oxidizes  into 
particulate  sulfates.  The  long-range 
transport  of  these  sulfates  is  the  focus  of 
the  petitioning  States  concern.** 

There  is  no  NAAQS  for  sulfates  per- 
se. NAAQS  has  been  set.  however,  for 
TSP.  TSP  (particles  smaller  than  a 
nominal  size  of  25  to  45  micrometers  in 
diameter)  includes  sulfate  particles. 
Although  the  petitioning  States  are 
concerned  primarily  with  SO?  emissions, 
the  NAAQS  for  TSP  provides  the  basis 
on  which  they  seek  to  invoke  Section 
126. 


"■  \>w  Yori  e)tpre»»ly  stated  that  its  evidence  "n 
mos'  specifically  related  to  interstate  transport  of 
sulfate  from  sulfur  dioxide  sources     Nev»  York 
Slate  Memoradum  of  l.aw  in  Support  o;  Pelitior:  for 
Inlprsiaie  Pollution  .Abatemeni  Docket  Hem  IJ-D-Se 
at  9. 
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B.  What  Geographic  Area? 

The  petitioning  States  have  not 
identified  precisely  which  geographic 
areas  they  claim  are  affected  by  Sulfates 
transported  from  the  Midwest.  Instead. 
Pennsylvania  and  New  York  have 
alleged  that  Midwest  sources  prevent 
attainment  and  maintenance  of  the  TSP 
NAAQS  and  interfere  with  PSD 
measures  for  TSP  throughout  their 
respective  territories.'" 

We  must  identify,  then,  the 
nonattainmenf  areas  in  Pennsylvania 
and  New  York,  and  then  assess  the 
evidence  that  bears  on  the  possible 
causes  of  TSP  concentrations  in  those 
areas. 

C.  Are  There  Violations  of  TSP  NAAQS 
in  the  Petitioning  States? 

1.  TSP  Nonattainment  Areas  in 
Pennsylvania 

Portions  of  the  following  Pennsylvania 
counties  are  designated  nonattainment 
for  the  primary  and/or  secondary 
standards  for  TSP: 

.Mlegheny:  primary 
Beaver:  primary 
Berks:  secondary 
Blair:  secondary 
Cambria:  primary 
Chester  secondary 
Erie:  secondary 
Fayette:  secondary 
Lackawanna:  secondary 
Lancaster  primary 
Lawrence:  primary 
Lehigh:  primary 
Luzeme:  secondary 
Mercer:  primary 
Montgomery:  secondary 
Northampton:  primary 
Philadelphia:  secondary 
Washington:  primary 
Westmoreland:  primary 
York:  primary 

2.  TSP  Nonattainment  Arpas  m  New 
York 

Portions  of  the  following  counties  or 
boroughs  in  New  York  at  present  are 
designated  nonattainment  for  the 
primary  and/or  secondary  standard  for 
TSP:  " 


'°  See  eg..  Pennsylvania's  Technical  Submission 
of  .'\riditional  Information  Docket  II-D-45(b),  at  15: 
Concerning  impennissible  interstate  TSP  matter 
impacts.  Pennsylvania  is  ideniifying  the  entire  State 
as  an  impacted  area  ";  New  York  s  Evidence 
Summary  Docket  Item  Il-D-50(b)  at  61.    All  areas 
within  the  boundanej  of  the  State  of  .New  York  are 
jlt>-i  Iwi  •  *  ■  bv  midvve.stern  M).  eniibSions 

"  There  currently  are  no  counties  in  the  State  of 
New  York  which  are  designated  nonattainment  for 
SOi  The  last  remaining  nonattaining  county  in  New 
York.  Ene  County  on  the  Niagara  Frontier,  was 
designated  nonattainment  for  SOi  m  March  1984 


Albany  County:  secondary 

Bronx:  secondary 

Erie  County:  primary  and  secondary 

Greene  County:  secondary 

Kings:  secondary 

.New  York:  secondary 

Niagara  County:  secondary 

Onondaga:  secondary 

Queens:  secondary 

One  county  only — Erie — is  designated 
nonattainment  for  both  primary  and 
secondary  standards. 

These  eight  counties  are  scattered 
throughout  the  State:  Niagara  and  Erie 
in  the  West;  Onondaga  in  the  center. 
Albany  and  Greene  in  the  East;  and 
Bronx.  Kings  New  York  and  Queens  in 
the  southeast  tip  in  New  York  City." 
Moreover,  the  nonattainment  areas  in 
these  counties  tend  to  be  urban 
industrial  areas." 

3.  TSP  Nonattainment  Areas  in  Maine 

TSP  nonattainment  areas  exist  in 
portions  of  the  following  four  counties  in 
Maine: 

Penobscot:  primary  and  secondary 
Kennebec:  secondary 
Knox:  secondary 
Washington:  secondary 

Maine  did  not  claim,  however,  that 
nonattainment  of  TSP  NAAQS  in  these 
counties  was  due  to  out-of-State 
pollution.''* 

C.  What  Are  the  Causes  of  TSP 
Nonattainment  in  the  Petitioning  States? 

Petitioners  argued  that  (1)  ambient 
sulfate  levels  in  their  States  are  high.  (2) 
these  high  sulfate  levels  cause  violations 
of  the  standard  for  TSP.  and  (3)  all 
major  sources  in  the  named  midwestern 
States  are  responsible  for  causing  these 
high  sulfate  levels.  We  shall  examine 
each  of  these  assertions  in  turn. 

1.  Evidence  Concerning  Ambient  Sulfate 
Levels 

The  three  petitioning  States  presented 
monitoring  data  as  evidence  of  the 
sulfate  concentrations  in  their  air.  The 


"  See  also  New  York's  Evidence  Sunimary: 
Sulfates  Transported  into  New  York  State,  Docket 
Item  II-D- 50(b)  at  61-62. 

"For  instance,  tiie  current  TSP  nonattainment 
areas  in  the  Niagara  Frontier  AQCR  are:  Buffalo. 
Lackawanna.  Ton«wanda.  Niagara  Falls.  Niagara. 
.North  Tonawanda,  Blasdell.  Cheektowaga.  West 
Seneca,  and  Lockport  See  40  CFR  81,333. 

"Maine  complained  not  of  N.AAQS  violationa, 
but  of  interference  with  required  PSD  and  visibility 
measures  in  three  southern  AQCRs:  I— 
Metropolitan  Portland.  II — Central  Maine:  III— 
Downeast.  See  Maine's  Petition:  Evidence  and 
Argument.  Docket  Item  lI-D-5t(c)  Appendix  B: 
Rebuttal  Argument  of  the  Petitioners:  Maine's 
Technical  case,  Docket  Item  U-D-82  at  4: 

The  boundaries  of  the  affected  areas  are  the 
AQCRs  in  which  the  monitored  data  was  collected, 
and  these  are  clearly  shown  on  the  map  that  is 
Appendix  B  to  .Maine  s    Evidence  and  Argument" 


following  discussion  summarizes  this 
evidence. 

a.  Pennsylvania's  Evidence  on  Ambient 
Sulfate  Levels 

Pennsylvania  presented  data 
"purporting  to  show  that  annual  average 
ambient  sulfate  levels  in  various 
sections  of  the  State  ranged  from  12-16 
H-g/m^,  with  a  general  tendency  toward 
high  values  in  the  western  part  of  the 
State.  Data  on  24-hour  levels  were  not 
clearly  presented  and  were  based  on  a 
limited  number  of  sampling  days.  One 
study,  however,  indicates  values  ranging 
from  10-49  /ig/m^  on  a  few  sampling 
days.'* 

b.  New  York's  Evidence  on  Ambient 
Sulfate  Levels 

New  York's  data  focused  on  the 
Niagara  Frontier  AQCR,  consisting  of 
Erie  and  Niagara  Counties.  New  York 
also  provided  limited  information  for 
other  areas,  such  as  Albany  (Albany 
County)  (New  York  Evidence  Summary. 
Docket  No.  II-D-50(b)  at  53);  Jamestovvn 
(Chautauqua  County);  Rochester 
(Monroe  County);  Syracuse  (Onondaga 
Country),  [Id.  at  52);  New  York  City,  {/d. 
at  62);  and  the  Adirondacks.  Annual 
values  for  sulfates  appear  to  range  frOm 
11-13  ^g/m',  24-hour  values  ranged 
between  2  and  54  fxg/m^,  based  on  1981 
data  for  selected  days  and  sites  where 
the  secondary  TSP  standard  was 
exceeded  and  sulfate  data  were 
available.''* 

c.  Maine's  Evidence  on  Ambient  Sulfate 
Levels 

Maine  stated  that  its  "case  is  built  on 
monitoring  concentrations  of  the  sulfate 
fraction  of  TSP."  '" 

Maine's  data,  taken  from  limited 
sampling  at  five  sites,''*  showed  that  the 
highest  sulfate  readings  for  24-hour 
values  appear  to  range  between  15-43 
fig/m^.''^ 

2.  Technical  Considerations 

Although  these  date  provide  some 
information  on  sulfate  concentrations, 
problems  with  the  number  of  samples 
and  the  means  used  to  collect  them  limit 
their  usefulness.  Sulfate  concentrations 


"  Report  on  Investigations  into  the  Causes  of 
Nonattainment  of  TSP  Standards  in  western 
Pennsylvania  and  western  New  York.  Rocco  "t  ol , 
TRC.  Docket  Item  II-D-72. 

"  See  New  York  Evidence  Summary.  Docket  Item 
Il-D-50(b)  at  44-55. 

■"  See  Petitioners'  Rebuttal:  Maine's  Technical 
Case.  Docket  Item  II-D-82  at  7, 

'•  South  Portland.  Lewislon.  Augusta.  Bangor. 
Acadia  National  Park. 

"  Petition  ot  the  State  of  Maine— Evidence  and 
Argument.  Docket  Item  II-D-51(c)  at  13-18. 
AQDHS-II  Air  Quality  Data  Report 
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are  estimated  by  determining  the 
quantity  of  sulfates  collected  on  a 

■  portion  of  a  high-volume  sampler  filter 
used  to  measure  total  TSP 
concentrations.  Certain  glass  filters, 
which  were  used  by  the  petitioning 

•  States,  are  believed  to  act  as  a  catalyst 
in  the  conversion  of  SOi  to  sulfates,  thus 
creating  an  artifact  sample  of  sulfates  in 
TSP.  This  artifact  results  in  an  over- 
estimation  of  the  true  sulfate 
concentration.80  The  petitioners  have 
not  corrected  their  data  for  this  factor. 

3.  What  is  the  Relationship  of  Sulfates  to 
TSP  Levels? 

Even  if  we  accept,  for  the  sake  of 
continuing  the  analysis,  the  petitioners' 
data  on  ambient  sulfate  levels,  those 
levels  alone  cannot  trigger  section  126. 
There  must  be  a  showing  that  these 
levels  are  significant  in  causing  TSP 
standard  violations. 

The  petitioning  States  argue  that  the 
monitored  sulfate  levels  significantly 
interfere  with  attainment  and 
maintenance  of  TSP  standards.  They 
present  a  variety  of  data  from  the  period 
1977-1981  indicating  that  sulfates 
constitute  10-15  percent  of  TSP  on  an 
annual  basis  and  10-50  percent  on  a  24- 
hour  basis. 

A  close  look  at  the  information 
presented,  however,  demonstrates  that 
sulfates  are  not  a  significant  contributor 
to  current  TSP  nonattainment  problems. 
On  those  days  on  which  the  24-hour 
secondary  NAAQS  is  exceeded,  the 
corresponding  percentage  of  sulfate  is 
comparatively  low.  For  instance,  in  the 
1981  air  quality  data  presented  by  New 
York,  on  days  when  the  24-hour 
secondary  standard  for  TSP  was 
violated,  the  amount  of  sulfate  from  all 
sources  averaged  only  10  percent  of  the 
TSP  in  the  samples.  On  approximately 
half  of  those  days,  the  percentage  of 
sulfate  was  less  than  10  percent.  On  the 
other  days,  it  was  10-20  percent. 
Sulfate/TSP  ratios  higher  than  that 
appear  to  occur  on  days  when  TSP 
levels  were  considerably  below  the 
standard.*' 

Data  presented  by  Pennsylvania 
showed  that  on  the  days  when  the  TSP 
secondary  standard  of  150  ^.g/m'  was 
violated,  the  average  sulfate  level 
resulting  from  all  sources  was  18  ^g/m», 
again  averaging  only  about  12  percent  of 
the  TSP  allowable  under  the  standard.®* 


Pennsylvania  claimed  it  observed 
violations  of  the  TSP  secondary 
standard  from  May  1980-May  1981  at  27 
TSP  monitoring  sites  where  the 
violations  were  not  directly  attributable 
to  major  point  sources.  At  14 — ^more 
than  half— the  NAAQS  would  not  have 
been  attained  even  if  sulfates  had  been 
entirely  elimiated. 

New  York  and  Pennsylvania 
presented  studies  incidating  that  even  if 
sulfates  from  all  sources — local  as  well 
as  out  of  State — were  entirely 
eliminated  from  TSP,  the  majority  of 
short-term  violations  still  would  have 
occurred.  Sulfates  simply  do  not  make 
up  the  major  portion  of  either  armual  or 
24-hour  TSP  values  where  and  when 
these  values  exceed  the  NAAQS.  On  an 
annual  basis  sulfates  from  all  sources  do 
not  occur  for  more  than  10-15  percent  of 
TSP.  On  a  24-hour  basis  they  generally 
do  not  appear  to  account  for  more  than 
10  and  at  most  30  percent  of  TSP  on 
days  when  TSP  secondary  standards  are 
exceeded. 

4.  What  Role  Do  Out-of-State  Sources  in 
the  Named  States  Play  in  TSP 
Violations? 

We  have  determined  that  sulfates 
make  up  only  a  small  component  of  TSP. 
To  complete  a  review  of  the  evidence, 
however,  we  must  ascertain  how  much 
of  this  contribution  can  be  attributed  to 
identified  or  indentifiable  out-of-State 
sources.*'  Examination  of  the  sulfate 
itself  does  not  tell  us  where  it  originated. 
Interstate,  local,  and  biogenic  sources 
all  contribute  to  sulfate  levels.  Common 
sense  tells  us  that  some  of  these  sulfates 
come  from  sources  in  the  named  States. 
But  in  addition,  some  come  from  in-State 
sources,  Canadian  sources,  and  sources 
in  States  not  named  by  the  petitioners. 

Although  the  scientific  community 
generally  recognizes  the  phenomenon  of 
long-range  sulfate  transport,  it  confronts 
major  obstacles  when  attempting 
specific  identification  and  quantification 
of  the  sulfate  contributions  of  named 
sources  or  source  regions.  The  two 


""  The  error  can  account  for  as  much  as  a  6  Mg/ 
m'  difference,  depending  upon  ambient  SO,  levels, 
humidrly.  the  sp^ific  fiber  matenal.  and  other 
factors. 

"  See  New  York  Evidence  Summary  Docltet  Item 
II-D-50|b|at55 

"^  "Technical  Submission  of  Acidilional 
Information  Pursuant  to  Pennsylvania's  Section  126 
Petition.'  Docket  Item  II-D-45(bJ  at  16-17. 


"  Commenters  on  behalf  of  industry  arjjued  that 
It  IS  necessary  under  the  Clean  Air  Act  to  show  that 
actual  emissions  of  specific  named  sources  cause 
the  air  pollution  complained  of  See  e.g..  Ohio  Power 
et  al..  Docket  Item  Il-D-72,  at  23.  174.  They  argued, 
for  example  that: 

A  finding  under  Section  126(b)  may  not  be  made 
unless  it  is  shown  that  emissions  from  a  named 
source  contribute  to  a  specific  violation  in  the 
petitioning  state.  Id.  at  23. 

The  States  argued  that  a  source-specific  causal 
connection  is  unnecessary,  and  that  a  violation 
need  only  be  traced  to  out-of-State  sources  in  the 
aggregate  Pennsylvania  Analysis  of  Section  126 
Requirements.  Docket  Item  Il-D-45(e)  at  18-21  For 
a  discussion  of  Pennsylvania  s  arguments,  see 
footnote  50  supra  Given  the  record  here,  it  is 
unnecessary  at  present  for  EPA  to  resolve  this 
question. 


major  but  related  problem  areas  are  an 
incomplete  understanding  of  the 
atmospheric  transport,  transformation, 
and  deposition  processes  involved  and 
an  inability,  at  present,  to  construct  an 
adequate  model  that  is  sufficiently 
accurate  to  make  a  finding  here,  or  to 
support  setting  emission  limitations. 
These  problems  are  discussed  briefly  in 
the  following  section,  to  provide  a 
proper  background  for  the  evaluation  of 
the  available  evidence  in  this  particular 
case. 

a.  Problems  in  Predicting  Sulfate  Levels 
and  Origins 

The  scientific  community  at  present 
lacks  a  complete  understanding  of 
several  elements  of  the  process  of 
sulfate  conversion,  long-range  transport, 
and  sulfate  deposition  needed  to 
adequately  characterize  that  process  in 
mathematical  simulation  models  which 
could  be  used  to  support  regulatory 
actions  under  section  126.  "Hiere  is  an 
incomplete  understanding  of  the 
atmospheric  chemistry  to  predict  with 
confidence  the  rate  and  extent  of  the 
conversion  of  sulfur  dioxide  to  sulfates. 
The  chemical  pathways  by  which 
sulfates  are  formed  are  not  fully 
understood,  particularly  as  sulfate 
concentration  and  production  relate  to 
other  pollutants  and  atmospheric 
variables.  Transport  and  dispersion  of 
such  pollutants  over  distances  of 
hundreds  of  miles  is  extremely  difficult 
to  quantify  accurately.  For  example,  the 
effect  of  large-scale  weather  systems 
and  interaction  with  cumulus  clouds 
introduce  complex  but  potentially 
important  parameters  affecting  both 
pollutant  trajectories  and  formation/ 
removal  mechanisms.  Furthermore, 
while  the  role  of  both  wet  and  dry 
deposition  of  sulfates  is  generally 
understood,  a  sufficiently  accurate 
quantification  has  not  been 
demonstrated  for  either  form  of 
deposition. 

Since  the  conversion,  transport  and 
deposition  processes  are  not  fully 
characterized,  air  quality  simulation 
models  currently  available  are  not 
adequate  for  definitive  regulatory  action 
as  required  under  Section  126.  Available 
models,  while  useful  for  nonregulatory 
purposes,  have  not  been  demonstrated 
to  simulate  with  sufficient  accuracy 
ambient  sulfate  patterns  or  levels,  not  to 
describe  adequately  the  relationship 
between  sulfate  levels  at  given  receptors 
and  SO»  emissions  from  given  sources. 
These  limitations  are  particularly 
critical  in  the  context  of  this  section  128 
petition. 

Even  the  models  now  proposed  or 
being  developed  have  not  as  yet 
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undergone  extensive  field  evaluation 
and  have  not  been  recommended  for 
general  use.  Existing  data  bases  from 
field  studies  at  medium  and  long-range 
transport  diatences  are  limited  in  detail. 
The  application  of  models  to 
complicated  terrain  is  also  problematic. 
When  added  to  the  above,  the  cited 
uncertainties  resulting  from  the  sulfate 
chemical  conversion  process  make  the 
difficulties  in  modelmg  long-range 
transport  for  specific  regulatory 
purposes  even  more  imposing.  These  are 
a  few  of  the  reasons  EPA  guidelines  on 
modeling  express  reservations  on  the 
applicability  of  modeling  results 
projected  beyond  50  kilometers  for  a 
specific  source.** 

Federal  appeals  courts  have  reviewed 
and  acknowledged  the  present 
limitations  on  the  ability  of  the  Agency 
to  make  predictions  based  on  long-range 
modeling.  The  Second  Circuit  has 
considered  and  accepted  EPA's 
explanation  that  it  lacks  devices  for 
modeling  the  impact  even  on 
neighboring  States  of  secondary 
formation  of  sulfate  particulates."* 

The  Agency  is  evaluating  and 
attempting  to  improve  available 
modeling  techniques.  It  has  engaged 
Argonne  National  Laboratory,  in  a 
project  to  be  completed  in  1986,  to 
evaluate  selected  long-range  transport 
models  against  certain  available  data 
bases  submitted  to  EPA. 

In  addition,  EPA  has  an  extensive 
ongoing  program  of  research  and 
development  and  acid  deposition.  This 
program  and  other  efforts  to  improve 
long-range  transport  and  visibility 
models  are  anticipated  to  improve 
greatly  the  data  base  and  allow  EPA  to 
develop  and  evaluate  regional  scale 
models. 

b.  Available  Evidence  on  the 
Contribution  of  Out-of-State  Sources  to 
Ambient  Sulfate  Levels 

Because  present  modeling  techniques 
do  not  allow  us  to  project  long-range 
sulfate  transport  with  sufficient 
accuracy,  we  cannot  rely  on  them  in 
making  regulatory  determination  of  the 
kind  the  petitioners  call  upon  us  to 
make.  Given  the  concerns  of  the 
petitioning  States,  however,  we 
recognize  the  importance  of  considering 
the  best  available  information  even 
when  it  is  fraught  with  uncertainty. 

Even  if  we  give  the  petitioners'  d^a 
the  most  sympathetic  reading,  it  does 
not  justify  a  finding  under  Section  126. 
These  data,  even  taken  at  face  value. 


•'  EPA  Guideline*  on  Air  Quality  Models  at  24- 
46  See  also  46  FR  8481.  8488. 

•*  Connecticut  Fund  for  the  Environment.  Inc.  v 
EPA.  686  FJd  al  175. 177  (2d  Cir.  1982).  See  also 
New  York  v.  EPA.  716  F.2d  44a  444  (7Jli  Cir.  19«3(. 


fail  to  show  that  sources  in  the  named 
States  are  responsibile  in  any  significant 
way  for  TSP  violations  in  the  petitioning 
States.  Therefore  if  any  sources  prevent 
or  interfere  with  the  petitioners'  ability 
to  meet  standards,  we  cannot  conclude 
that  it  is  these  sources. 

A  large  part  of  New  York's  evidence 
concerning  out-of-State  sulfate  transport 
centered  on  the  Adirondack  region,  even 
though  that  region  does  not  contain  any 
TSP  nonattainment  areas.  In  this  region, 
New  York  relied  primarily  on  the  Phase 
II  modehng  results  from  the  U.S./ 
Canadian  Memorandum  of  Intent  (MOI) 
on  acid  rain  to  estimate  the  portion  of 
sulfate  contributed  to  annual  ambient 
sulfate  levels  by  non-New  York 
sources.**  Although  New  York  fails  to 
establish  a  definitive  relationship 
between  the  Adirondack  sulfate  levels 
and  TSP  nonattainment  areas  in  the 
State,  we  have  reviewed  these  model 
results. 

The  MOI  Phase  II  modeling  results 
suggest  that  raidwestern  States 
contribute  at  most  between  21  and  43 
percent  to  Adirondack  annual  sulfate 
levels.  These  calculations  also  suggest 
that  Pennsylvania's  contribution  to 
these  levels  lies  between  7-13  percent, 
and  that  of  Eastern  Canada  lies  between 
14-45  percent.  Sources  other  than  the 
midwestem  States,  Canada,  and 
Pennsylvania  may  account  for  as  much 
as  an  additional  25  percent." 

The  modeling  results  from  the  MOI 
study  estimated  that  Ohio,  Illinois. 
Indiana.  Michigan.  Kentucky,  and 
Tennessee  together  contributed  a  mean 
(based  upon  all  the  modeling  analyses) 
of  36.8  percent  of  Adirondack  ambient 
sulfate  contributions.  Calculated  on  the 
same  basis,  the  mean  estimated 
contribution  of  Ontano  and  Quebec  was 
27.8  percent:  that  of  Pennsylvania  was 
10.5  percent;  and  that  of  New  York, 
Massachusetts,  Connecticut,  Rhode 
Island,  and  Maine  combined  was  9.9 
percent.  Sources  in  other  areas  were 
calculated  to  contribute  15  percent. 

These  estimates  present  EPA  with  the 
following  problem.  While  the  Agency, 
for  reasons  explained  above.  **  does  not 
interpret  the  law  so  narrowly  as  to 
compel  the  petitioning  States  to  name  a 
specific  or  a  single  source  as  the  cause 
of  their  grievance,  the  Agency  also  does 
not  read  the  Statute  to  allow  a  State 


•*  New  York  Evidence  Summary.  Docket  Item  II- 

D-50(b)  at  24-27 

"According  to  the  modeling  analyses.  New  York 
receives  more  sulfates  from  its  co-petitioner. 
Pennsylvania,  than  from  two  midwesiern  States. 
Illinois  and  Indiana,  combined.  .New  York  appears 
to  receive  from  Peen.sylvania  twice  the  quantity  of 
sulfates  that  it  receives  from  Kentucky  and 
Tennessee  together  See.  .New  York  s  Evidence 
Summary.  Docket  Item  U-D-50(b)  at  26. 

"See  footnote  50.  supra. 


simply  to  point  to  all  of  the  sources 
collectively  from  which  it  might  receive 
out-of-State  pollution. 

The  question  arises,  then,  how  large 
an  area,  what  number  of  sources,  or  how 
many  States  a  petitioner  may  aggregate 
before  the  complaint  is  to  be  regarded 
as  lacking  in  the  specificity  required  by 
Section  126.  The  answer  to  this  question, 
in  part,  lies  in  finding  a  balance  between 
the  extent  of  the  aggregation  and  the 
size  of  the  contribution.'* To  be 
"significant,"  a  contribution  from  a  very 
large  area  must  have  a  distinctly  larger 
impact  on  nonattainment  or  PSD 
programs  than  a  contribution  from  a 
single  source;  a  correspondingly  higher 
threshold  therefore  applies. 

Sulfates,  as  we  noted  above,  comprise 
only  ip-15  percent  of  the  annual  TSP 
levels  which  exceed  the  NAAQS.  If  we 
suppose  that  the  six  midwestem  States 
contribute  almost  37  percent  of  this  10- 
15  percent  or  approximately  4-6  percent 
of  the  TSP  levels,  we  cannot  find  that 
this  is  a  significant  enough  contribution 
to  "prevent"  attainment  and 
maintenance  of  the  NAAQS  for  TSP, 
given  the  very  large  area  these  six 
States  comprise.***  We  are  prevented 
from  making  this  finding,  moreover,  by 
the  absence  of  more  reliable  and  more 
specific  data  linking  Midwest  sources  to 
in-State  locations.  We  must  bear  in 
mind,  moreover,  that  we  are  using  the 
data  presented  by  New  York  for  an  area 
not  in  violation  of  the  TSP  NAAQS. 

New  York  also  relies  in  part  on 
estimates  projected  by  a  model  focusing 
on  Dunkirk,  in  New  York's  western 
Chautauqua  County."  On  the  basis  of 
these  estimates.  New  York  argues  that 
total  emissions  (not  limited  to  major 
sources)  from  six  of  the  named  States 
(Ohio,  Indiana.  Michigan,  Illinois,  West 
Virginia,  and  Kentucky),  contributed 
about  75  percent  of  Dunkirk's  estimated 
ambient  sulfate  levels  in  July  1978.*' 
These  model  estimates,  however,  are  of 
questionable  reliability.  They  are  first 
approximations  at  best.  They  depend  on 
the  determination  of  specific  air  parcel 
trajectories — an  area  of  groat 
uncertainty  when  considering  the 
transport  distances  involved.  By  the 
very  nature  of  meteorological 
conditions,  different  sources  contribute 
different  levels  of  pollutants  to  a 


"AKSregation  of  sources  should  also  not  be 
allowed  to  result  in  such  a  loss  of  individual  or 
group  identity  that  it  becomes  impossible  to  fashion 
a  fair  remedy. 

"°As  noted  above  EPA  in  the  Gallagher 
determination  found  a  3  or  4  percent  contribution 
not  significant.  (47  FR  6625) 

"  Chautauqua  County  it  in  attainment  for  TSP 

"New  York's  Evidence  Su'nmar>-.  Docket  Item  11- 
D-50(b)  at  25,  see  also  Attachment  D. 
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specific  area  on  different  days 
depending  on  changing  wind  directions 
and  other  meteorological  factors.  As 
stated  earlier,  the  ability  to  identify 
specific  sources  in  modeling  the  long- 
range  interstate  transport  of  air 
pollutants  is  limited.  The  daily 
variations  in  contributions  may  be  so 
great,  moreover,  that  general  estimates 
would  be  difficult,  even  if  the 
contributions  of  specific  sources  could 
be  traced  on  any  particular  day. 

In  many  areas.  TSP  nonattainment  is 
predominantly  a  local  source  problem 
calling  for  control  of  local  particulate 
sources  of  emissions  and  fugitive  dust. 
Many  of  the  comments  the  Agency 
received  referred  to  the  contribution  of 
local  sources  within  the  petitioning 
States."  Studies  and  evidence  in  the 
record  indicate  that  local  sources  are 
responsible  for  a  portion  of  sulfates  in 
Pennsylvania.  New  York,  and  Maine.** 

Proposed  Determination  on  Long-Range 
Transport  Claims  of  .N'AAQS  Violations 

In  sum.  the  Administrator  concludes 
that:  (1)  Total  sulfates,  at  the  levels 
alleged  by  petitioners,  are  not  a  major 
factor  in  preventing  attainment  or 
maintenance  of  TSP  standards  in  the 
petitioning  States;  (2)  that  sulfates 
transported  from  sources  in  the  States 
named  in  the  petitions  have  not  been 
shown  to  make  a  significant 
contribution  to  annual  sulfate  levels; 
and  (3)  that  the  intrastate,  sectional,  and 
regional  components  of  sulfate  transport 
have  not  been  adequately  defined.  The 
Administrator  therefore  proposes  to  find 
that  out-of-State  sources  from  the 
named  States  do  not  contribute 


•'See.  e.^..  Comments  on  behalf  of  Ohio  Power  et 
ol.  Docket  Item  II-D-72.  at  146-149.  1-4.  176-181 
207.  21()-2ll. 

"See,  e.g..  Energy  and  Environmental  Analysis, 
Inc  .  Primnry  Sulfate  Emission  Inventory  for 
Southwest  Pennsylvania  and  Western  .\ew  York 
State  (Felmmry  8.  1982);  TRC  Environmental 
Consultants.  Inc..  Report  on  Investijjaiions  into 
Causes  of  Nonattainment  of  TSP  Standards  in 
Western  Pennsylvania  and  Western  New  York  at  9- 
13.  16-25.  32.  Both  Documents  in  Docket  Item  II-D- 
72. 

The  local  iron  and  steel  industry  in  New  York  hat 
been  observed  to  have  "the  most  significant  impact 
on  particulate  matter  primary  standard 
nonattainment  in  the  Niagara  Frontier"  (45  KR 
54372.  54375  (.August  15.  19801). 

New  York  forecasts,  nevertheless,  that  the 
Niagara  Frontier  AQCR  will  be  in  attainment  for 
primary  NAAQS.  In  Erie  County,  Bethlehem  Sieei  s 
Lackawanna  Works,  a  local  source,  dominates  the 
emissions  inventory  and  is  therefore  the  critical 
factor  in  attaining  TSP  requirements.  This  plant  has 
recently  been  closed,  resulting  in  airquajity 
iniprovenieni  m  that  area 

In  Maine.  TSP  violations  have  been  linked  to 
local  sources  in  Bangor  Brewer  (Penobscot  County). 
Augusta  (Kennebec  County),  and  Thomaslon  (Knox 
County)  The  sources  range  from  particulates  from 
streets  to  emissions  from  cement  plants  (45  FR 
in7669,  107770  (Februaiy  1980)], 


significantly  to  violations  of  the  TSP 
NAAQS. 

For  these  reasons  the  Administrator 
proposes  to  deny  the  petitions  with 
respect  to  the  alleged  violations  of 
NAAQS  for  TSP. 

E.  Claims  of  Interference  With  PSD 
Measures 

Petitioners  do  not  claim  and  have  not 
showm  that  any  sulfates  transported 
from  out  of  State  have  caused  violations 
of  PSD  increments.  Rather  they  claim 
that  sulfates  emanating  from  Midwest 
sources  contribute  to  consumption  of 
TSP  increments  in  their  respective 
States.^' 

As  we  have  shown  earlier,  it  is  not 
sufficient  for  States  to  claim  increment 
consumption  absent  a  violation.  Even  if 
it  were  sufficient,  the  petitioning  States 
would  still  have  failed  to  submit 
evidence  showing  how  much  of  their 
TSP  increments  are  consumed  by 
interstate  pollution.  The  States  do  not 
demonstrate  the  extent  to  which  sulfates 
contribute  to  the  consumption  of  their 
overall  TSP  allotments  nor  what 
proportion  of  these  sulfates  were 
transported  from  out  of  State. 

SOi  emissions  have  declined 
nationally  since  1974.  while  the  PSD 
provisions  were  added  to  the  Clean  Air 
Act  of  1977.  Thus,  one  would  expect  a 
decline  in  the  amount  of  the  baseline  or 
increment  sulfates  consumed,  even  in 
the  absence  of  additional  regulation. •• 

TSP  levels  throughout  the  United 
States  are  also  declining.  The  National 
Air  Quality  and  Emissions  Trends 
Report.  1982.  noted  a  decrease  in  TSP 
levels  between  1978  and  1982: 

The  reduction  in  particulate  emissions 
occurred  primarily  because  of  the  reductions 
in  industrial  processes  This  is  attributed  to  a 
combination  of  installation  of  control 
equipment  and  reduced  industrial  activity. 

Since  the  filing  of  New  York's 
petitions,  two  counties  in  that  State 
have  been  redesignated  to  attainment 
from  nonattainment  status  for  TSP,»' 
and  one  county.  Niagara,  in  the  Niagara 
AQCR  has  been  redesignated  from 
primary  nonattainment  to  secondary 
nonattainment. 

Likewise  in  Pennsylvania,  SO,  and 
TSP  levels  reflect  a  trend  towards 
improvement.  For  example,  at 
Pennsylvania's  request  the 
Administrator  recently  approved  a 
change  in  the  designation  from 


"  See  e.g..  New  York  s  Evidence  Summarv. 
Docket  Item  n-D-50(b)  at  68.  Rebuttal  Argument  of 
Petitioner:  Maine  s  Technical  Case  Docket  Item  11- 
D-«2at3 

"  See  "Acid  Deposition— Atmospheric  Process  in 
Eastern  North  America,"  National  Academy  of 
Sciences  (1983). 

»'  Chautauqua  County  and  Richmond  County. 


nonattainment  to  attainment  for  the 
primary  and  secondary  TSP  standards 
in  Area  Number  0,  Allegheny  County,  in 
the  southwestern  Pennsylvania  AQCR. 
The  Notice  of  Approval  states  that:  "the 
air  quality  improvement  in  this  Region  is 
due  to  the  general  improvement  in  air 
quality  of  the  industries  upwind  of  this 
area"  [49  FR  9586  (March  14, 1984)]. 
Another  Pennsylvania  County, 
Lycoming,  has  also  recently  been 
redesignated  to  attainment  for  TSP. 

Proposed  Determination  of  Claims  of 
Long-Range  Transport  PSD  Interference 

For  the  foregoing  reasons,  the 
Administrator  proposes  to  deny  the 
petitioners'  claims  with  respect  to 
alleged  interference  with  required  PSD 
measures  for  TSP. 

V.  Maine's  and  New  York's  Allegations 
of  Visibility  Impairment 

Maine  has  alleged  that  long-range 
transport  of  sulfates  from  the  Midwest 
interferes  with  measures  required  to 
protect  visibility  in  Acadia  National 
Park,  Maine  complains  of  "regional 
haze,"  which  may  be  described  as 
widespread,  regionally  homogeneous 
haze  from  a  multitude  of  sources  which 
impairs  visibility  in  every  direction  over 
a  large  area.  New  York's  petition  also 
claimed  that  Midwest  sulfate  emissions 
interfere  with  visibility  in  some  areas  of 
the  State.*" 

Section  169A  of  the  Clean  Air  Act,  42 
U.S.C.  7491  (Sup.  1  1977)  requires  EPA  to 
identify  mandatory  Class  1  Federal 
areas  "where  visibility  is  an  important 
value"  and  which  therefore  merit  action 
to  protect  visibility.  The  mandatory 
Class  I  Federal  areas  are  set  forth  in 
Sections  163  and  169A,  42  U.S.C.  7472(a). 
Acadia  National  Park  in  Maine  is  such  a 
Class  I  Area  where  visibility  is  an 
important  value  (40  CFR  81.413).  New 
York,  however,  contains  no  Class  I 
areas  covered  by  measures  required  to 
protect  visibility.  Section  126  therefore 
does  not  apply  to  its  claims. 

EPA  has  promulgated  regulations 
designed  to  protect  visibility  in 
mandatory  Class  I  Federal  areas,  and 
has  required  each  State  containing  such 
an  area  to  revise  its  SIP  in  accordance 
with  these  regulations  [45  FR  80084  (40 
CFR  51.300-51.307)].  To  date.  Maine  has 
not  submitted  the  required  SIP  revision 
to  protect  visibility  in  Acadia  National 
Park,  and  thus  Maine  has  taken  no  steps 
and  promulgated  no  measure  with  which 
out-of-State  sources  can  be  found^to 


'•  .New  York  contended  that  reduced  visibility  Is 
associated  with  the  movement  of  regional  haze  from 
the  Ohio  River  Basin  when  prevailing  winds  are 
from  the  Southwest  .New  York  Evidence  Summary. 
Docket  Item  II-D-50(b). 
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interfere  with  the  meaning  of  section  126 
of  the  Qean  Air  Act. 

Furthermore,  even  if  Maine  had 
adopted  EPA's  required  SIP  measures, •• 
these  regulations  are  aimed  at  visibility 
impainnent  reasonably  attributable  to 
an  emission  source  by  visual 
observations  or  other  techniques.  No 
such  haze  in  Maine  is  traceable  to  stack 
emissions  in  the  Midwest.  Accordingly, 
the  visibility  impainnent  of  which  Maine 
complains  simply  is  not  the  subject  of 
"measures  required  to  be  included  in  an 
applicable  implementation  plan" 
(Section  110(a)(2)(E){i))II)). 

However,  while  regional  haze  may  not 
be  addressable  under  Section  126  at  this 
time,  it  is  a  recognized  phenomenon 
whose  complexities  have  hindered  the 
development  of  any  programs  to  address 
the  problem.  Aware  of  the  need  to 
address  the  issue,  the  Administrator  has 
established  an  interagency  Visibility 
Task  Force  whose  purpose  is  to  research 
all  available  information  on  the  subject 
and  develop  recommendations  on  a 
long-term  strategy  to  deal  v^ith  regional 
haze. 

Proposed  Determination  on  Allegation 
of  Visibility  Impairment 

For  the  foregoing  reasons,  the 
Administrator  proposes  to  deny  Maine^'s 
and  New  York's  petitions  with  respect 
to  claimed  interference  with  their 
visibility  protection  programs. 

VI.  Conclusion 

After  a  thorough  review  of  the 
extensive  record  in  these  proceedings, 
the  Administrator  has  determined  that, 
even  giving  the  most  sympathetic 
reading  to  the  evidence  presented  by 
petitioners.  Section  128  does  not 
authorize  a  finding  of  unlawful 
interstate  pollution.  Moreover,  a  review 
of  the  best  available  data  fails  to  show 
that  pollution  sources  in  the  named 
midwestem  States  are  preventing 
petitioners  from  attaining  or  maintaining 
TSP  or  SO,  NAAQS;  nor  does  it  show 
that  these  sources  are  impermissibly 
interfering  with  SIP  measures  required 
to  prevent  significant  deterioration  of  air 
quality  or  to  protect  visibility. 

For  the  foregoing  reasons,  the 
Administrator  proposes  to  deny  the 
petitions.  Denial  of  these  petitions  does 
not  prejudice  the  opportunity  of  these 
States  to  file  new  petitions  should 
circumstances  chan-,?e. 


"  Alternately  it  may  be  arRued  that  even  though 
M.iine  ha.s  failed  to  adopt  these  regulations,  they 
stili  must  h.;  considei^d    measures  requirpd  to  be 
included  in  the  applicable  implementation 
plan   •   •   •  to  protect  visibiiitv  *   '   •"within  the 
meaning  of  section  110(a)i:)IEI(il(II).  In  either  case, 
our  analysis  is  the  same. 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide, 
Hyrdocarbons. 

Dated:  August  29.  1984. 
William  D.  Ruckelshaus, 

Administrator 

(FR  Doc  84-2334fl  FHed  »-31-84:  8:45  ami 
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40  CFR  Part  52 

IA-6-FRL-2663-ai 

Proposed  State  Implementation  Plan 
Disapproval,  Federal  Assistance 
Limitations  and  Construction 
Moratorium:  State  of  New  Mexico 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  action. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to 
disapprove  the  inspection  and 
maintenance  (I/M)  portion  of  the  New 
Mexico  State  Implementation  Plan  (SIP) 
for  attainment  of  the  Carbon  Monoxide 
(CO)  National  Ambient  Air  Quality 
Standard  (NA-'\QS)  in  Bernaliilo  County, 
New  Mexico.  EPA  believes  that  the  I/M 
portion  does  not  meet  the  requirements 
of  section  172  of  the  Clean  Air  Act 
(CAA)  and  that  reasonable  efforts 
toward  submitting  such  a  plan  are  not 
being  made.  EPA  is  proposing  this 
determination  because  the  City  of 
Albuquerque  repealed  the  ordinance 
providing  the  authority  for  controlling 
emissions  from  motor  vehicles  in 
Bernalillo  County  on  March  26, 1984, 
and  closed  the  inspection  facilities  on 
March  28, 1984.  The  City  has  initiated 
informal  efforts  to  reinstate  the  program; 
however,  after  reviewing  the  facts,  EPA 
has  determined  that  it  must  find  that 
reasonable  efforts  have  not  been  made. 

This  notice  also  proposes  to  limit 
certain  federal  funding  assistance  and 
prohibit  the  construction  or  modification 
of  major  stationary  sources  of  CO  in 
Bernalillo  County  as  mandated  by  the 
CAA.  The  funding  limitations  apply  to 
funds  provided  under  the  CAA  and  to 
the  projects  and  grants  under  Title  23  of 
the  U.S.  Code.  This  action  is  being 
proposed  pursuant  to  sections 
110(a)(2)(I)  and  176(a)  of  the  CAA 
because  EPA  is  proposing  to  disapprove 
the  I/M  portion  of  the  New  Mexico  SIP 
for  Bernalillo  County.  EPA  invites  public 
comment  on  this  action  and  will  hold  a 
public  hearing  if  requests  for  a  hearing 
are  received  during  the  comment  period. 

If  EPA  imposes  funding  restrictions, 
EPA  proposes  that  these  restrictions  be 


removed  when  either  of  the  following 
conditions  are  met: 

(a)  Implementation  of  an  approved  1/ 
M  program  is  achieved  in  Bernalillo 
County,  or 

(b)  The  County  is  formally 
redesignated  by  EPA  to  attainment  for 
CO. 

The  notice  also  solicits  comments  oh 
the  appropriateness  of  withholding 
grants  for  the  construction  of  sewage 
treatment  works  under  Section  316(b)  of 
the  CAA. 

DATES:  Written  comments  or  requests 
for  a  public  hearing  must  be  submitted 
by  October  1. 1984. 

ADDRESSES:  Written  comments  or 
requests  for  a  public  hearing  should  be 
sent  to  Jack  Divita,  Chief,  Air  Branch, 
Environmental  Protection  Agency. 
Region  VI,  1201  Elm  Street,  Dallas. 
Texas  75270 

Copies  of  this  notice  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Air  Branch  (6AW-AP),  Environmental 
Protection  Agency.  Region  6, 1201  Elm 
Street,  Dallas,  Texas  75270 
Air  Quality  Bureau,  Environmental 
Improvement  Division,  725  St, 
Michael's  Dr..  Crown  Building,  Santa 
Fe,  New  Mexico  87504-0968 
Air  Pollution  Control  Division,  924  Park 
SW.,  Albuquerque,  .New  Mexico  87103 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R.  Broyles,  Environmental 
Protection  Agency,  Region  6,  1201  Elm 
Street,  Dallas,  Texas  75270,  (214)  767- 
2742. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  section  172(a)  of  the  CAA. 
the  State  of  New  Mexico  submitted  a 
Part  D  SIP  in  January  1979,  which 
demonstrated  that  the  CO  standard 
could  not  be  attained  by  December  31, 
1982,  in  Bernalillo  County-  (A  Part  D  SIP 
is  a  SIP  submitted  by  the  State  in  order 
to  meet  the  requirements  of  Part  D  of 
Title  I  of  the  Clean  Air  Act,  as  amended 
in  1977.)  Consequently,  New  Mexico 
requested  and  received  an  extension  for 
attainment  of  the  CO  standard  in  this 
area.  The  State  was  then  required  to 
submit  a  SIP  revision  in  1982  which 
would  demonstrate  attainment  of  the 
CO  standard  by  December  31,  1987,  The 
SIP  was  required  to  include  an  I/M 
program  that  achieved  the  emission 
reduction  requirement  from  light  duty 
vehicles  and  met  EP.^'s  program 
specifications.  The  State  of  New  Mexico 
submitted  the  1982  SIP  fur  attainment  of 
the  CO  NAAQS  in  Bernalillo  County  on 
June  28,  1982.  Subsequently,  on  July  1, 
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1983  (48  FR  30365],  EPA  approved  the 
1982  SIP  for  attainment  of  the  CO 
NAAQS  in  Bernalillo  County,  including 
the  provisions  for  an  I/M  program  in 
Bernalillo  County.  The  approved  1982 
CO  SIP  for  Bernalillo  County  contained 
City  and  County  ordinances  requiring  all 
1968  and  newer  gasoline  powered  light 
duty  vehicles  to  participate  in  the 
program  and  provided  for  penalties  for 
noncomplying  vehicle  owrners.  The  SIP 
also  contained  the  Albuquerque/ 
Bernalillo  County  Air  Quality  Board 
Regulations  governing  the  I/M  program 
and  the  Albuquerque  Traffic  Code 
amendment  pertaining  to  enforcement  of 
the  I/M  ordinances. 

B.  I/M  Program  Disapproval 

On  January  3. 1983,  the  I/M  program 
in  Bernalillo  County  began  operation. 
The  following  events  led  to  the  closing 
of  the  inspection  facilities  on  March  28, 
1984: 

January  4, 1983— A  suit  was  filed  in  the 
New  Mexico  District  Court  to  stop  the 
I/M  program  on  both  statutory  and 
constitutional  grounds,  including 
illegality  on  statutory  grounds  of  the 
inspection  fee  and  illegality  on 
constitutional  equal  protection 
grounds  of  the  limit  on  the  cost  of 
repairs  required 

February  8, 1983— The  New  Mexico 
District  Court  dismissed  the  suit 
finding  that  the  City  had  authority  to 
adopt  and  implement  the  I/M  program 

March  2. 1983— The  District  Court 
decision  was  appealed  to  the  New 
Mexico  Supreme  Court 

February  24, 1984 — State  Legislature 
passed  Senate  Bill  91.  which  included 
an  amendment  prohibiting  inspection 
fees  for  vehicles  five  years  or  older  in 
I/M  programs 

March  7.  1984 — Governor  vetoed  Senate 
Bill  91 

March  13, 1984— The  State  Supreme 
Court  ruled  on  the  appeal  and  the 
major  outcome  pertaining  to  this 
proposed  action  was  that  the  City  of 
Albuquerque  did  not  have  the 
authority  to  impose  a  vehicle 
inspection  fee,  effective  March  28. 
1984.  The  State  Legislature  was  in 
session  when  the  court  decision  was 
announced  but  did  not  enact 
legislation  to  keep  the  program  in 
operation 

March  26, 1984— The  Albuquerque  City 
Council  revoked  ordinance  No.  49- 
1969,  governing  the  operation  of  the  1/ 
M  program 

March  27,  1984 — State  Legislature 
passed  Senate  Bill  9  which  included 
an  amendment  prohibiting  inspection 
fees  from  being  charged  by  or  for  a 
local  I/M  program 


March  28, 1984 — The  inspection  stations 

closed 
March  29, 1984 — Governor  approved 

Senate  Bill  9 

The  June  28, 1982,  SIP  submittal 
appeared  to  have  satisfied  all  Section 
172  requirements,  including  a 
commitment  to  financial  and  manpower 
resources,  when  it  was  submitted. 
However,  the  New  Mexico  Supreme 
Court  decision,  that  the  financial 
resource  considerations  were  beyond 
the  authority  of  the  City  of 
Albuquerque/Bemalillo  County,  means 
that  the  SIP  revision  was  apparently  not 
legally  adopted  before  submission  to 
EPA  and  the  revision  apparently  does 
not  meet  the  financial  resource 
requirement  of  Section  172. 

In  response  to  the  above  events.  EPA 
sent  a  letter  to  the  Governor  of  New 
Mexico  on  March  29. 1984,  notifying  him 
of  the  apparent  situation  and  of  EPA's 
intention  to  publish  a  notice  proposing 
to  find  that  the  New  Mexico  1982  SIP  for 
CO  in  Bernalillo  County  now  fails  to 
meet  the  requirements  of  Part  D,  Section 
172,  and  informing  him  of  the  possible 
sanctions  that  could  be  imposed  in  the 
Albuquerque  area. 

The  Governor  responded  by  letter  of 
April  18, 1984,  that  the  City  and  County 
had  made  good  faith  efforts  to  develop 
an  I/M  program  in  Bernalillo  County 
despite  the  recent  State  Supreme  Court 
decision  preventing  the  collection  of 
inspection  fees  by  the  City.  The 
Governor's  letter  also  stated  that  EPA 
should  refrain  from  proposing  SIP 
disapproval  and  sanctions,  as  long  as 
the  responsible  governmental  entities 
make  reasonable  efforts  toward 
submitting  an  acceptable  revision  to  the 
SIP. 

EPA  reviewed  the  Governor's 
response  and  acknowledges  that  the 
State,  City  and  County  are  currently 
exploring  methods  to  restart  the  I/M 
program  in  Bernalillo  County.  The 
Mayor  of  Albuquerque  has  informally 
proposed  a  plan  to  restart  a  City  run  I/M 
program.  Further,  the  City  has 
sponsored  several  meetings  to  study  the 
1/M  problem  and  possible  solutions.  The 
City  sponsored  meetings  have  included 
City.  County,  and  State  officials  and 
staff,  and  State  Legislators.  Further,  the 
State  Legislature  and  the  New  Mexico 
Environmental  Improvement  Division 
have  each  established  a  task  force  to 
investigate  the  situation  and  develop 
solutions.  These  actions  are  clear 
evidence  that  the  City  and  State  are 
considering  the  reestablishment  of  an  1/ 
M  program  in  Bernalillo  County. 
However,  to  date,  neither  the  City  or  the 
State  has  made  any  formal  commitments 
necessary  for  the  reestablishment  of  the 


program.  In  fact,  the  State  and  City 
missed  several  opportunities  to  take 
actions  which  could  have  enabled  the 
continued  operation  of  the  program  and. 
as  discussed  below,  the  formal  actions 
taken  to  date  appear  to  hamper  the 
reestablishment  of  the  I/M  program. 

As  previously  indicated  in  the 
chronology,  the  State  Legislature  was  in 
session  when  the  Supreme  Court 
decision  was  announced  and  held  a 
special  session  before  the  I/M 
inspection  stations  closed.  The 
Legislating  did  not  provide  enabling 
legislation  for  funding  the  program  in 
either  session.  Instead,  the  Legislature 
passed  bills  which  hindered  the 
reestablishment  of  the  program. 
Specifically,  the  State  Legislature  at  its 
regular  1984  session  attached  an 
amendment,  which  prohibited  the 
application  of  the  I/M  requirements  to 
vehicles  over  five  years  old,  to  a  bill 
which  had  a  primary  purpose  of 
allowing  articulated  trucks  on  interstate 
highways.  Exclusion  of  these  older 
vehicles  would  have  resulted  in  an 
ineffective  program,  and  the  Governor 
vetoed  this  bill.  In  the  subsequent 
special  session,  after  the  State  Supreme 
Court  had  held  the  fee  system  to  be 
illegal,  the  State  Legislature  passed  and 
the  Governor  signed  a  bill  which 
prohibited  the  charging  of  any  fee  by  or 
for  a  local  I/M  program.  Further,  the 
Albuquerque  City  Council  initiated 
movement  toward  continuing  the  I/M 
program  by  holding  a  meeting  to  discuss 
alternative  funding  or  temporary 
funding,  but  it  concluded  the  meeting  by 
rescinding  the  ordinance  authorizing  the 
I/M  program. 

In  summary,  EPA  is  aware  that  the 
City  is  giving  serious  consideration  to 
reestablishing  an  I/M  program,  however 
as  detailed  above,  formal  actions  taken 
by  the  City  Council  and  the  State 
Legislature  appear  to  hamper 
reestablishment  of  an  I/M  program.  It  is 
EPA's  judgment,  based  on  the  available 
facts,  that  reasonable  efforts  have  not 
been  made  at  this  time  toward  adopting 
an  I/M  program  as  required  by  law. 
Therefore,  ET'A  is  required  to  propose 
disapproval  of  the  portion  of  the  New 
Mexico  SIP  which  provides  for 
attainment  and  maintenance  of  the  CO 
NAAQS  in  Bernalillo  County  and 
propose  sanctions  as  required  by  the 
CAA.  If  the  State  should  choose  to 
reestablish  the  program,  it  will  have 
ample  opportunity  to  clearly 
demonstrate  its  intent  in  the  time 
between  the  proposal  and  the 
finalization  of  the  action  to  disapprove 
the  SIP  and  to  institute  the  various 
sanctions. 


r 
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C  Construction  Ban  and  Funding 
Restrictions 

Today,  EPA  is  proposing  a 
construction  ban  and  funding 
restrictions  in  Bernalillo  County,  as 
mandated  by  Congress  under  Sections 
nO{aK2)(I)  and  176(a)  of  the  CAA,  and 
requesting  comments  on  the 
appropriateness  of  proposing  funding 
limitations  under  Section  31fi(b).  sewage 
treatment  works. 

Under  section  110(a)(2)(I)  of  the  Clean 
Air  Act,  if  the  emissions  of  a  new  or 
modified  source  of  an  air  pollutant 
would  cause  or  contribute  to  a  violation 
of  an  NAAQS,  then  construction  of  the 
new  source  or  on  the  modification  may 
not  begin  until  the  SIP  meets  the 
requirements  of  Part  D.  The  present 
notice  proposes  a  finding  that  the  I/M 
portion  of  the  New  Mexico  CO  SIP  for 
Bernalillo  County  does  not  meet  the 
requirements  of  Part  D.  Upon  notice  that 
this  proposed  finding  has  been  made 
final,  the  construction  moratorium  will 
take  effect. 

Under  section  176(a)  of  the  Clean  Air 
Act,  certain  restrictions  on  grants  of 
federal  air  pollution  control  funds  and 
highway  funds  will  also  be  imposed 
following  a  finding  that  the  SIP  does  not 
meet  the  requirements  of  Part  D,  and  if 
the  State  is  not  making  reasonable 
efforts  toward  submitting  such  a  SIP. 
These  restrictions  are  mandatory  in 
areas  in  which  a  primary  NAAQS  has 
not  been  attained  and  in  which 
transportation  control  measures  such  as 
I/M  are  necessary  for  attainment  of  the 
NAAQS.  Specifically,  the  provisions  of 
Section  176(a)  would  be  triggered  by  the 
following: 

(1)  The  primary  NAAQS  for  CO  is  not 
being  met  in  Bernalillo  County. 

(2)  Transportation  control  measures, 
including  I/M  for  light  duty  vehicles,  are 
needed  to  reduce  CO  emissions, 
because  the  majority  of  the  CO 
emissions  result  from  the  operation  of 
such  vehicles. 

(3)  As  discussed  above,  the  SIP 
submitted  by  the  Governor  does  not 
now  adequately  "consider"  all  elements 
of  Section  172  of  the  Clean  Air  Act. 
specifically  the  financial  resources 
needed  to  implement  the  I/M  program. 
Reasonable  efforts  toward  submitting 
such  a  plan  are  not  being  made. 

On  April  10, 1980,  after  prior  notice 
and  public  comment,  EPA  published  its 
final  policies  and  procedures  governing 
imposition  of  the  section  176(a)  funding 
restrictions  [45  FR  24692).  In  this  notice 
EPA  stated  that  the  geographic 
applicability  of  section  176(a)  will  be  the 
applicable  air  quality  control  region; 
however,  EPA  would  consider  applying 
the  limitations  to  a  smaller  area  if  the 


purpose  of  the  limitations  could  thereby 
be  better  served  (45  FR  24695],  In  this 
case,  the  area  affected  would  be  only 
Bernalillo  County.  The  notice  also 
discussed  what  adequate  consideration 
of  all  the  required  elements  in  section 
172  would  entail,  pointing  out  that  the 
State  has  an  affirmative  duty  to 
investigate  and  compile  data  on  the 
required  elements,  analyze  that  data, 
and  consider  and  incorporate  the 
required  elements  into  the  SIP  in  a 
manner  consistent  with  the  intent  and 
purpose  of  the  Act  [45  FR  24695). 

With  respect  to  the  reasonable  effort 
requirement,  the  notice  states  that  if  a 
state  made  a  good  faith  effort,  judged  on 
a  case-by-case  basis,  to  consider  all  of 
the  section  172  elements,  then  the 
funding  limitations  would  not  be 
imposed  [45  FR  24685).  The  City  and 
State  have  considered  actions  toward 
the  reestablishment  of  the  I/M  program. 
However,  the  evidence  presently 
available  to  EPA  appears  not  to  support 
a  finding  of  reasonable  efforts  as 
described  above. 

Finally,  the  notice  outlines  the 
procedures  to  be  followed  in  imposing 
the  funding  limitations  under  section 
176(a).  These  include  a  notice  by  letter 
to  the  state  and  affected  political 
entities  followed  by  a  30  day  negotiating 
period.  That  letter  was  sent  to  Governor 
Toney  Anaya,  with  copies  to  other 
affected  officials  on  March  29, 1984.  In 
the  event  a  satisfactory  solution  is  not 
developed.  EPA  would  then  publish  a 
formal  notice  of  proposed  rulemaking 
with  a  comment  period  of  at  least  30 
days  and  hold  a  public  hearing  if 
requested,  followed  by  a  notice  of  final 
action.  In  addition,  the  docket  will  be 
established  for  the  rulemaking  to 
include  the  materials  described  in 
section  307(d)  of  the  CAA.  The  other 
administrative  procedures  provided  for 
under  section  307(d)  do  not  apply  to  this 
rulemaking,  however,  because  this  is  not 
an  action  listed  or  designated  by  the 
Administrator  under  section  307(d)(1) 
(42  U.S.C.  7607(d)(ll)].  Normal  notice 
and  comment  procedures  provided  for 
under  the  Administraiive  Procedures 
Act,  5  U.S.C.  551  et  seq.  will  govern  this 
action. 

In  addition  to  sections  110(a)(2)(I)  and 
176(a),  section  316(b)  of  the  Clean  Air 
Act  allows  EPA  to  withhold,  condition 
or  restrict  funds  for  the  construction  of 
sewage  treatment  works  if  it  determines 
that,  in  a  nonattainment  area,  there  is 
not  an  approved  SIP  that  provides  for 
the  increase  of  air  pollutants  that  are 
reasonably  anticipated  to  result  either 
directly  or  indirectly  from  proposed  new 
sewage  treatment  capacity.  Such  action 
may  also  be  taken  by  EPA  if 
construction  of  the  proposed  treatment 


works  will  create  new  sewage  treatment 
capacity  that  may  reasonably  be 
anticipated  to  cause  or  contribute  to, 
directly  or  indirectly,  an  increase  in 
emissions  of  any  pollutant  in  excess  of 
the  increase  provided  for  under  the  SIP. 
The  EPA  policy  and  procedures  for 
implementing  section  316(b)  were 
published  at  45  FR  53382  on  August  11. 
1980. 

As  described  in  the  August  11, 1980, 
policy  mentioned  above,  the  public 
notification  and  review  for  the 
withholding  of  any  construction  grants 
will  be  done  consistent  with  the  section 
176(a)  procedures  for  withholding 
transportation  and  air  grant  funding. 
EPA's  Region  6  office  is  currently 
developing  procedures  and  criteria  for 
making  case-by-case  determinations  for 
projects  submitted,  consistent  with 
published  procedures. 

D.  Proposed  Finding  and  Action 

(1)  Disapproval  of  the  I/M  Portion  of 
the  SIP. 

Based  on  New  Mexico's  apparent  failure 
to  meet  the  requirements  of  Part  D  and 
failure  to  make  reasonable  efforts 
toward  submitting  such  a  SIP,  EPA  is 
proposing  to  disapprove  the  I/M  portion 
of  the  1982  CO  plan  for  Bernalillo 
County. 

(2)  Clean  Air  Act  Funds.  Pursuant  to 
section  176(a)  of  the  Act,  EPA  is 
proposing  to  withhold  CAA  funds  from 
the  Albuquerque/Bemalillo  County  Air 
Quality  Control  Board  and  the  New 
Mexico  Health  and  Environment 
Department,  the  agencies  which  are 
responsible  for  the  I/M  SIP  Bernalillo 
County. 

Section  105  of  the  CAA  authorizes 
EPA  to  award  federal  funds  to  air 
pollution  control  agencies  to  assist  them 
in  developing  and  maintaining  their 
programs.  Section  302(b),  defines  "air 
pollution  control  agencies"  as  State, 
local,  or  interstate  agencies  with  powers 
or  duties  relating  to  the  prevention  and 
control  of  air  pollution.  In  some  states. 
EPA  awards  funds  directly  to  both  state 
and  local  governm.ent  agencies.  In  other 
States,  EPA  only  awards  funds  directly 
to  State  agencies.  In  New  Mexico,  EPA 
awards  funds  to  both  the  State  and  the 
local  agency  in  Albuquerque. 

Section  175  of  the  Act  authorizes  EP.A 
to  award  funds  to  local  agencies  with 
transportation  or  air  quality  planning 
responsibilities  to  assist  them  in 
developing  SIP  revisions  required  under 
Part  D.  Since  all  funds  appropriated 
under  this  section  wsre  obligated  by 
EPA  as  of  September  30, 1980,  and  no 
additional  appropriations  have  been 
made.  Section  175  grants  are  not 
affected  by  this  proposal. 
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EPA  is  proposing  to  calculate  the 
extent  of  CAA  funding  limitations, 
under  section  176(a}.  based  on  the 
proportion  of  the  State's  population 
residing  in  the  urbanized  area  in  which 
I/M  is  required  |44  FR  203761.  This 
approach  was  applied  in  EPA's  proposal 
to  withheld  certain  section  105  grants 
from  the  State  of  Pennsylvania  for 
failure  to  submit  a  SIP  which  included 
an  1/M  program  for  Pittsburgh, 
Philadelphia,  and  Allentown-Bethlehem- 
Easton  area  [47  FR  9477].  The  population 
residing  in  the  Albuquerque  urbanized 
area  will  be  determined  by  the  1980 
Census. 

EPA  proposed  several  methods  of 
withholding  section  105  funds  on  August 
3, 1983  (48  FR  35313).  Today's  notice 
proposes  the  use  of  the  method  that  was 
indicated  as  the  EPA  preferred  method 
in  the  August  3, 1983  notice.  However, 
EPA  is  requesting  comments  on  the  use 
of  this  method  and  the  other  methods 
proposed  in  the  August  3. 1983  notice,  as 
applied  to  the  situation  in  Bernalillo 
County. 

The  following  method  of  determining 
funding  limitations  is  the  preferred 
method  as  proposed  in  the  August  3. 
1983  notice.  The  EPA  would  add  all 
CAA  funds  which  would  normally  be 
awarded  to  all  levels  of  government  in 
the  State,  and  would  withhold  from  that 
total  a  percentage  which  is  equal  to  the 
percentage  of  the  State's  population 
residing  in  the  I/M  urbanized  area. 
Direct  grants  made  to  the  local 
government  agency  responsible  for  I/M 
implementation  would  be  affected  first, 
with  any  remaining  restrictions  to  be 
applied  against  State  funds. 

(3)  Federal  Highwav  Funds.  Pursuant 
to  section  176(a)  of  the  CAA,  FJPA  is 
pr»»posing  to  withhold  certain  federal 
hit  hway  grants.  The  Regional 
Aoministrator  of  the  Federal  Highway 
Administration  (FHWA),  Region  6  was 
notified  by  letter  of  March  29, 1984.  of 
EPA's  initiation  of  section  176(a) 
procedures.  This  letter  initiated  the  30- 
day  consultation  period  between  EPA 
and  FHWA  to  negotiate  appropriate 
funding  limitations.  A  meeting  was  held 
with  FHWA  staff  on  .April  6,  1984.  to 
review  the  procedure  for  -mposing 
highway  funding  limitations.  Several 
issues  relating  to  the  procedures  for 
imposing  the  limitations  remain 
unresolved  and  further  meetings  are  to 
be  scheduled. 

(4)  Sewage  Treatment  Works  Funds. 
EPA  has  discretionary  authority  under 
section  316(a). of  the  CAA,  to  wUhhoId 
certain  grants  for  the  construction  of 
sewage  treatment  works  available  under 
section  201(g)  of  the  Clean  Water  Act 
(3a  U.S.C.  1251  et  seq.)  to  municipalities, 
sanitation  districts,  or  other  eligible 


grantees.  The  funding  may  be  withheld 
in  areas  which  do  not  have  an  approved 
Part  D  SIP,  where  emissions  associated 
with  a  project  will  contribute  directly  or 
indirectly  to  the  violation  of  any 
NAAQS,  or  where  treatment  capacity 
will  be  expanded.  If  this  sanction  is 
imposed,  the  EPA'^egional 
Administrator  may  fund  a  specific 
project  if  he  finds  that  it  is  needed  for 
relief  of  an  immediate  public  health 
hazard  or  improve  treatment  capability, 
and  will  not  expand  useable  treatment 
capacity  by  more  than  one  million 
gallons  per  day.  On  November  2, 1983. 
EPA  announced  its  policy  on  imposing 
section  316(b)  sanctions,  along  with 
policy  statements  on  other  sanctions 
and  issues.  This  policy  said  that  EPA 
may  propose  to  add  section  316(b) 
restrictions  in  areas  where  further 
inducement  to  action  are  needed.  These 
funding  hmitations,  if  imposed  in 
Bernalillo  County,  could  amount  to 
approximately  S5.0  million  for  fiscal 
year  1985. 

EPA  is  proposing  to  disapprove  the 
New  Mexico  SIP.  with  a  concomitant 
finding  that  the  State  is  not  making 
reasonable  efforts  to  develop  an 
approvable  SIP.  There  would,  then,  be  a 
nonattainment  area  (Bernalillo  County) 
without  an  approved  SIP,  and  in 
addition,  the  existing  SIP  would  not 
provide  for  the  increased  emissions 
which  would  result  from  the  new 
treatment  capacity.  In  this  situation, 
EPA  believes  section  316(b)  sanctions 
may  be  appropriate.  Therefore,  EPA  is 
requesting  comments  at  this  time  on 
whether  the  funding  limitations  allowed 
by  this  section  should  be  proposed  for 
the  Bernalillo  County  area.  If  EPA 
determines  that  the  imposition  of  section 
316(b)  funding  limitations  are 
appropriate,  they  will  be  proposed  in  the 
Federal  Register  at  a  later  date. 

(5)  Construction  Moratorium.  EPA  is 
proposing  to  prohibit,  as  mandated  by 
section  110(a))2)(I),  the  construction  or 
modification  of  stationary  sources 
which  will  cause  or  contribute  to 
concentrations  of  CO  in  Bernalillo 
County.  The  ban,  when  finalized,  will 
apply  to  all  major  stationary  sources 
and  modifications  for  CO.  vv-hich  have 
not  yet  submitted  a  complete  application 
for  preconstruction  permits  required 
under  the  City/County  new  source 
review  program  for  the  nonattainment 
area  [See  40  CFR  52.24(a)]. 

A  major  stationarysource  is  any 
source  which  emits,  or  has  the  potential 
to  emit,  100  tons  per  vear  or  more  of  a 
pollutant.  [See  40  CFR  52.24(f)(4)].  The 
moratorium  would  also  prohibit  major 
modifications  to  existing  stationary 
sources.  A  major  modification  is  any 
physical  change  in  a  source  or  change  in 


the  operation  of  a  source  that  would 
result  in  a  significant  net  increase  of  a 
pollutant  (See  40  CFR  52.24(f)(5)).  A 
significant  net  increase  of  CO  means  a 
rate  of  emissions  from  a  source  that 
would  equal  or  exceed  100  tons  per  year. 

E.  Summary  and  Request  for  Comments 
and  a  Public  Hearing 

EPA  will  consider  any  future  actions 
or  commitments  by  the  State  before, 
making  a  final  detennination  on  this 
proposal.  If  the  State  resumes  an 
approvable  I/M  program  prior  to  EPA 
taking  final  action  on  this  matter.  EPA 
will  withdraw  this  proposal  upon 
approving  the  revised  CO  SIP. 

EPA  is  soliciting  comments  on  its 
proposed  finding  that  the  CO  SIP  in 
Bernalillo  County  is  no  longer 
approvable,  on  the  proposed  sanctions 
resulting  from  the  determination  and  on 
the  appropriateness  of  using  section 
316(b).  sewage  treatment  works  funding 
limitations  in  Bernalillo  County.  EPA 
will  consider  all  comments  and  requests 
for  a  public  hearing  received  within  30 
days  of  the  publication  of  this  notice. 

F.  Miscellaneous 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  EPA  is 
soliciting  public  comments  on  the 
imposition  of  funding  limitations. 

Under  the  Regulatory  Flexibility  Act.  5 
use.  600  et  seq..  the  Agency  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Under  5 
U.S.C.  605(b).  this  requirement  may  be 
waived  if  the  Agency  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of  less 
than  50.000. 

If  EPA  takes  a  final  action  to 
disapprove  the  I/M  portion  of  the  SIP  as 
proposed  today,  several  sanctions  will 
take  effect  as  outlined  below: 

(1)  A  moratorium  on  the  construction 
and  modification  of  major  stationary 
sources  of  CO  will  go  into  effect  in 
Bernalillo  County  as  required  by  section 
110(a)(2)(I)  of  the  CAA.  The  moratorium 
pro^iibits  the  construction  of  sources 
which  would  emit,  or  has  the  fwtential 
to  emit,  100  tons  of  CO  per  year.  The 
moratorium  would  also  prohibit  major 
modifications  to  existing  major 
stationary  sources  of  CO,  that  would 
result  in  a  significant  net  increase  of  CO 
[40  CFR  52.24(f)  (4)  and  (5)). 
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EPA  does  not  have  sufficient 
information  to  determine  the  impacts  a 
moratorium  may  have  on  small  entities 
because  it  is  difficult  to  obtain  reliable 
information  on  future  plans  for  business 
growth.  Since  the  moratorium  would  be 
on  major  stationary  sources  of  carbon 
monoxide,  which  are  historically  rare. 
we  do  not  expect  a  substantial  number 
of  small  entities  to  be  affected. 
However,  because  EPA  cannot  be 
certain  of  the  potential  impact  on  small 
entities,  the  Agency  invites  comments 
on  this  proposed  rule. 

(2)  Clean  Air  Act  funds  would  be 
withheld  from  the  Albuquerque/ 
Bernalillo  County  Air  Quality  Control 
Board  and  the  New  Mexico  Health  and 
Environment  Department,  as  required  by 
section  176(a)  of  the  CAA.  This  sanction 
would  not  directly  affect  a  small  entity, 
as  the  two  agencies  are  part  of 
governments  responsible  for  populations 
of  over  50.000. 

(3)  A  limitation  will  be  placed  on 
federal  highway  funds  in  Bernalillo 
County,  as  required  by  section  176(a)  of 
the  CAA.  A  determination  of  the  effect 
of  this  sanction  on  small  entities  is 
difficult  unless  each  project  is  judged  for 
safety,  mass  transit  or  transportation 
improvment  project  related  to  air  quality 
improvement  or  maintenance,  as  these 
types  of  projects  would  be  exempt. 
However,  it  is  believed  that  some  small 
entities  would  be  affected. 

(4)  According  to  section  316(b),  certain 
grants  for  the  construction  of  sewage 
treatement  works  could  be  withheld. 
This  sanction,  if  proposed  at  a  later 
date,  will  not  affect  projects  that  are 
needed  for  relief  of  an  immediate  public 
health  hazard  olShat  will  improve 
treatment  capability,  if  the  project  will 
not  expand  capacity  for  future  growth. 
EPA  does  not  believe  this  fimding 
limitation,  if  proposed,  will  affect  a 
substantial  number  of  small  entities,  but 
it  could  affect  some.  EPA  is  requesting 
comments  on  whether  to  propose 
imposition  of  section  316(b)  funding 
limitations,  and  the  perceived  effect  of 
these  sanctions  if  imposed. 

Although  EPA  believes  that  a  final 
action  would  be  likely  to  have  some 
impact  on  small  entities,  this  impact 
cannot  affect  some  of  the  Agency's 
actions.  Under  the  CAA.  the  imposition 
of  the  construction  moratorium  and  the 
withholding  of  air  grant  funds  and 
highway  grant  funds  is  automatic  and 
mandatory  whenever  the  Agency  makes 
the  necessary  findings. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 


Hydrocarbons.  Intergovernmental 
relations. 

This  notice  of  proposed  disapproval  is 
issued  under  the  authority  of  sections 
110,  172. 176(a),  301  and  316(b)  of  the 
Clean  Air  Act.  as  amended,  42  U.S.C. 
7410(d),  7502.  7506(a),  7601,  and  7616(b). 

Dated:  July  3.  1984. 
Frances  E.  Phillips, 
Regional  Administrator. 

|FR  Doc  84-23328  Filed  8-31-84;  8:45  amj 
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40  CFR  Part  57 
(OAR-FRL  2662-7] 

Nonferrous  Smelter  Orders  Covering 
ttie  Period  January  1, 1983-January  1, 
1988 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

action:  Supplemental  notice  to 
proposed  rules. 

summary:  This  notice  supplements  the 
Notice  of  Proposed  Second  Period 
Nonferrous  Smelter  Order  (NSO) 
Regulations  published  in  the  September 
19, 1983  Federal  Register  on  page  42050, 
et  seq.  The  notice  addresses  some  of  the 
issues  raised  by  the  public  during  the 
subsequent  comment  period,  in 
particular,  those  issues  which  EPA 
believes  require  clarification  and/or 
further  detail.  As  specified  below,  this 
notice: 

(1)  Makes  available  or  announces  the 
availability  of  additional  background 
information, 

(2)  Amends  certain  parts  of  the 
proposed  regulations  or  announces 
options  under  consideration  which  may 
be  significantly  different  from  the 
initially  proposed  regulations. 

(3)  Announces  certain  technical 
amendments. 

DATES:  Public  comment  on  the  contents 
of  this  notice  is  invited.  Comments 
should  be  postmarked  no  later  than 
October  4, 1984.  and  sent  to  the  Central 
Docket  Section  at  the  address  shown 
below. 

addresses:  Public  comments  on  this 
supplemental  notice  are  to  be  directed 
to  the  following  address  and  cited  for 
inclusion  in  Docket  No.  A-82-35:  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section  (LE-131),  West 
Tower  Lobby,  Gallery  1,  401  M  Street, 
SW.,  Washington.  DC.  20460. 

All  of  the  material  included  in  Docket 
No.  A-82-35  is  available  for  public 
inspection  between  8  a.m.  and  4  p.m.  at 
this  address.  A  charge  may  be  made  for 
copying  of  docket  items. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Laxmi  Kesari,  Stationary  Source 
Compliance  Division  (EN-341),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  D.C.  20460, 
Telephone:  (202)  382-2887. 

supplementary  information:  The 

remainder  of  this  notice  discusses  the 
additional  background  information  and 
proposed  changes  to  the  proposed 
second  period  NSO  regulations.  EPA 
solicits  public  comment  on  both. 
Commenters  should  limit  their 
comments  to  the  material  presented  in 
and  made  available  by  this  notice.  The 
text  of  the  proposed  changes  to  the 
regulations  or  proposed  options  follows 
this  discussion. 

The  information  collection 
requirements  contained  in  the  proposed 
regulations  which  this  notice 
supplements  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (U.S.C. 
3501  et  seq.]  and  have  been  assigned 
Control  No.  2060-0051. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  these  regulations 
require  a  Regulatory  Impact  Analysis. 
EPA  already  determined  that  the 
proposed  regulations  supplemented  by 
today's  notice  are  not  major  and  thus  do 
not  require  a  Regulatory  Impact 
Analysis.  The  regulations  merely 
provided  for  interim  relief  for  some 
entities  and  require  no  expenditures 
other  than  those  already  required  under 
existing  regulations  promulgated  under 
the  Clean  Air  Act.  Today's  notice  adds 
nothing  to  the  regulations  which  would 
require  a  Regulatory  Impact  Analysis. 
EPA  has  submitted  these  regulations  to 
OMB  for  review  in  accordance  with 
Executive  Order  12291. 

As  required  by  the  Regulatory 
Flexibility  Act  (15  U.S.C.  601)  the 
Agency  reviewed  the  impact  of  the 
proposed  regulations  on  small  entities. 
Today's  notice  does  not  change  EPA's 
past  certification  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  57 

Administrative  practice  and 
procedure.  Air  pollution  control,  Metals, 
Research. 

Background 

On  September  19,  1983,  EPA  proposed 
regulations  covering  the  second  NSO 
period,  which  runs  from  January  1, 1983 
through  January  1, 1988.  A  number  of 
comments  were  received  which  were 
critical  of  several  elements  of  the 
regulations.  In  light  of  these  comments, 
EPA  is  considering  certain  changes  to 
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the  regulations.  This  supplemental 
notice  sets  forth  the  significant  changes 
under  consideration  for  further  notice 
and  comment.  In  most  cases,  the 
changes  under  consideration  have  been 
specifically  designated  as  changes.  In 
one  instance,  the  change  under 
consideration  is  set  forth  only  as  an 
option  which  might  be  adopted  in  lieu  of 
the  proposed  regulations. 

This  notice  also  clarifies  the  basis  for 
certain  elements  of  the  regulations  and 
announces  the  availability  of  additional 
background  information  which  support 
the  basis  for  certain  aspects  of  the 
regulations.  Finally,  this  notice 
describes  certain  corrections  and 
technical  changes  to  the  regulations.  It 
should  be  noted  that  while  some  aspects 
of  some  of  the  comments  on  the 
proposed  regulations  are  addressed  in 
this  notice,  this  notice  is  not  intended  to 
address  all  comments  received. 
Comments  not  addressed  in  this 
supplemental  notice  are  still  under 
consideration  and  a  detailed  response  to 
comments  will  be  provided  at  final 
promulgation. 

The  Agency  solicits  comments  on  the 
changes,  options,  and  additional 
information  described  in  this  notice  so 
that  the  final  promulgated  regulations 
may  reflect  the  best  possible  approach 
in  implementing  Section  119. 

/  Supplements  to  the  Regulations 

1.  Changes  to  the  Financial  Eligibility 
Test 

a.  Clarification  of  Terminology  and 
Changes  Concerning  Benchmark  in  Rate 
of  Return  Test 

Today's  notice  proposes  to  make  a 
technical  change  to  the  benchmark  used 
in  the  Rate  of  Return  test  by  altering  the 
definition  of  book  value  of  net 
investment.  The  change  redefines  book 
value  of  net  investment,  without  the 
adjustment  to  book  value  (i.e..  adding 
back  depreciation  of  SOj  control 
investments  made  after  1977)  that  was 
made  in  the  proposal.  That  is.  book 
value  is  redefined  as  total  assets  minus 
current  liabilities,  in  accordance  With 
the  generally  accepted  definition  of  the 
term.  It  should  be  noted  that  in  the 
proposal,  the  Agency  had  intended  to 
define  book  value  of  net  investment 
without  the  adjustment  for  depreciation 
on  post-1977  pollution  control  equipment 
and  then  define  the  benchmark  used  in 
the  test  as  book  value  of  net  investment 
plus  that  adjustrfient.' 


'  Book  value  of  net  investment  is  an  accounling 
term  defined  as  total  assets  minus  current  liabilities. 
In  the  proposal,  the  Agenc.v  incorrectly  included  the 
adjustment  for  depreciation  of  SO,  controls 
installed  after  1977  as  part  of  the  definition  of  book 
value.  The  Agency  had  simply  intended  to  define 


Two  commenters  stated  that  the 
adjustment  to  book  value  (the 
adjustment  which  adds  back 
depreciation  on  investments  in  SOi 
control  equipment  made  after  19771 
discriminates  against  smelters  which 
made  pollution  control  investments  in 
1977  or  earlier  and  recommended  that 
depreciation  on  all  pollution  control 
investments,  no  matter  when  made,  be 
added  to  book  value.  The  Agency  agrees 
that  the  adjustment  as  it  currently  exists 
does  not  reward  smelters  for  making 
pollution  control  investments  in  1977  or 
earlier  and  that  there  is  no  sound  reason 
for  treating  posf-1977  pollution  control 
investments  differently  from  pre-1978 
pollution  control  investments.  At  the 
same  time,  however,  the  Agency 
believes  that  there  is  no  sound  reason 
for  adding  to  book  value  depreciation  on 
any  pollution  control  investments 
Therefore,  the  provision  for  adding 
depreciation  on  post-1977  pollution 
control  investments  will  be  deleted. 

The  Agency  is  also  making  a  technical 
change  to  the  method  of  determining 
book  value  of  net  investment,  To  insure 
greater  consistency  in  determining  the 
value  of  inventory  investment,  the 
Agency  is  specifying  that  inventory  shall 
be  valued  at  current  market  value. 

A  revised  Appendix  A  incorporating 
these  changes  (as  well  as  other  changes 
to  the  financial  eligibility  tests  described 
below)  has  been  placed  in  the  docket 
(Docket  Item  No.  IV-A-1)  and  has  also 
been  mailed  to  each  party  who  testified 
at  the  hearing  or  commented  on  the 
proposed  regulations. 

These  changes  do  not  alter  EPA's 
conclusions,  as  indicated  in  the 
proposal,  that  book  value  of  net 
investment  should  generally  be  greater 
than  liquidation  value  for  smelters. 

b.  Proposed  Option  To  Use  Book  Value 
of  Net  Investment  on  a  Constant  Dollar 
Accounting  Basis  in  the  Rate  of  Return 
Test 

In  addition  to  book  value  of  net 
investment,  the  Agency  is  considering 
and  now  proposing  as  an  option  for  use 
in  the  Rate  of  Return  Test  a  new 
benchmark  which  is  an  extension  of 
book  value.  This  new  benchmark  is 
book  value  of  net  investment  on  a 
constant  dollar  accounting  basis.  This 
benchmark  is  among  the  financial  data 
which  is  required  to  be  reported  by 
Financial  Accounting  Standards 
Statement  .No.  33  of  the  Financial 
Accounting  Standards  Board  (FASB). 
(Docket  Item  No.  JV-A-€d)  (See 
Instructions  for  historical  cost/constant 
dollar  accounting). 


the  benchmark  as  book  value  plus  depreciation  of 
post-1977  pollution  conl«)li. 


Normally,  financial  statements  are 
based  on  historical  costs  and  nominal 
dollars.  That  is.  valuatioOiS  are  measured 
at  the  time  assets  were  adjuired  or 
liabilities  were  incurred.  The  unit  of 
measurement  is  the  nominal  dollars 
expended  or  received  at  the  time  of  the 
transaction.  Thus,  financial  statements 
may  include  assets  or  liabilities  whose 
dollar  values  represent  differing  degrees 
of  purchasing  power,  depending  on 
when  the  transactions  occurred. 

Constant  dollar  accounting  also 
employs  valuations  at  the  time  of  the 
original  transaction — the  historical  cost. 
However,  the  unit  of  measurement  is 
changed  from  nominal  dollars  to 
constant  dollars  (i.e.,  current  year's 
dollars),  so  that  all  items  are  expressed 
in  terms  of  dollars  having  the  same 
purchasing  power. 

As  the  Agency  explained  in  the  notice    ' 
of  proposed  rulemaking,  only  a  closure 
test  (i.e.,  comparison  of  present  value  of 
cash  flows  to  liquidation  value)  has  a 
firm  basis  in  economic  theory  in 
determining  NSO  eligibility.  However. 
the  court  in  Kennecott  v.  EPA,  684  F.2d 
1007  (DC.  Cir.  1982)  held  that  NSO 
eligibility  should  be  based  on  a  test 
short  of  a  closure  test. 

The  Agency  believes  that  this  new 
benchmark  option  meets  the 
requirements  of  the  Kennecott  case  for 
the  same  reasons  the  Agency  indicated 
that  book  value  meets  those 
requirements  in  the  notice  of  proposed 
rulemaking.  Because  the  alternative 
benchmark  is  expressed  in  current 
years  dollars,  it  will  be  somewhat  larger 
than  book  value  of  net  investment,  and 
therefore  should  provide  a  somewhat 
larger  cushion  against  closure.  The 
Agency  seeks  comments  on  this 
alternative  benchmark. 

The  Agency  is  continuing  its 
evaluation  of  the  comments  already 
received  on  the  previously  proposed 
eligibility  tests.  It  will  respond  to  those 
comments  and  comments  on  this 
alternative  at  final  promulgation. 
A  modification  of  Appendix  A 
incorporating  the  proposed  option  has 
been  placed  in  the  docket  (Item  No  IV- 
A-1)  and  has  also  been  mailed  to  each 
party  who  commented  or  testified  on  the 
proposed  regulations. 

c.  Changes  to  Profit  Protection  Test 
Consideration  of  Post-1977  Pollution  v 

Controls 

Special  provisions  were  also  made  in 
the  proposed  Profit  Protection  test  for 
pollution  control  equipment  installed 
after  1977,  In  that  test,  revenues  and 
costs  in  the  pre-control  case  are  based 
on  operating  the  smelter  without  any 
pollution  controls  installed  after  1977. 
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These  provisions  benefit  those 
smelters  that  invested  in  pollution 
controls  between  the  beginning  of  1978 
and  the  time  of  application.  Analogously 
to  the  adjustment  of  book  value  in  the 
Rate  of  Return  Test,  the  Agency  believes 
that  such  a  benefit  implicitly 
discriminates  against  those  smelters 
that  invested  in  pollution  controls  prior 
to  1977. 

The  Profit  Protection  Test  has, 
therefore,  been  changed  so  that 
revenues  and  costs  in  the  pre-control 
case  are  based  on  the  assumption  that 
the  smelter  is  operating  with  all  the 
SO2  pollution  controls  which  were 
installed  between  1977  and  the  time  of 
application  for  an  NSO,  in  addition  to 
those  SO2  pollution  controls  which  were 
installed  before  1978.  (See  modified 
Appendix  A,  Docket  Item  No.  IV-A-1). 

Interest  on  Long-Term  Debt. 
Commenters  correctly  pointed  out  that 
the  profit  figure  computed  in  the  Profit 
Protection  Test  does  not  include  interest 
on  long-term  debt  as  a  deductible 
expense.  The  Profit  Protection  Test 
measures  the  effect  on  accounting 
profits  of  installing  constant  SO2  control. 
Interest  on  long-term  debt  is  properly 
included  as  an  expense  in  calculating 
profits,  and  its  omission  from  the  test 
v.Hs  an  oversight.  EPA  is  changing  the 
calculation  of  profit  so  that  interest  on 
all  debt  (short  and  long-term)  that  is 
allocated  to  the  smelter  is  deducted,  [see 
modified  Appendix  A.  Docket  item  No. 
IV-A-1). 

d.  Change  to  Interim  Waiver  and  Rate  of 
Return  Tests  Overstatement  of  Horizon 
Value 

Several  commenters  pointed  out  that 
the  horizon  value  computed  in  the  Rate 
of  Return  Test  may  overstate  expected 
cash  flows.  This  would  occur  when 
depreciation  (for  tax  purposes)  is  taken 
in  the  last  two  years  of  the  forecast 
period  but  not  during  the  entire  horizon 
period.  Depreciation  acts  to  reduce 
income  tax  obligations,  thereby 
increasing  cash  flows.  The  five-year 
depreciation  life  applicable  to  pollution 
control  investments  may  end  at  or  near 
the  last  year  of  the  forecast  period.  In 
such  a  case,  using  the  last  two  years  of 
the  forecast  period  as  the  basis  for  thp 
horizon  period  will  overstate  cash  flows 
over  the  horizon  period, 

The  degree  of  overstatement  depends 
on  how  mu(  h  depreciation  remains  over 
the  horizon  period.  The  overstatement  is 
largest  when  the  last  year  of  depreciation 
is  taken  in  the  last  year  of  the  forecast 
ptTiud  The  overstatement  is  much 
smaller  when  the  first  year  of 
depreciation  occurs  in  the  last  year  of 
the  fore(  dst  period. 

This  overstatement  effects  both  the       . 
Rate  of  Return  Test  and  the  Interim 
Controls  Test.  The  Agency  is  therefore 


changing  the  horizon  value  computation 
in  both  tests  to  correct  this  problem.  The 
horizon  value  will  now  be  calculated  by 
separating  the  cash  flows  related  to 
depreciation  of  pollution  controls  and 
the  cash  flows  from  other  sources.  These 
latter  cash  flows  will  no  longer  be 
affected  by  the  timing  of  the  pollution 
control  investment  within  the  forecast 
period.  (See  modified  Appendix  A, 
Docket  Item  No.  IV-A-1). 

e.  Change  to  the  Interim  Waiver  Test 

One  commenter  maintained  that  the 
proposed  test  for  a  permanent  waiver  of 
interim  constant  controls  overstates 
expected  present  value  of  future  cash 
flows,  the  result  being  that  the  test  is 
unfairly  difficult  to  pass.  According  to 
the  commenter.  the  test  does  not 
consider  the  real  options  facing  a 
smelter  because  it  assumes  continued 
operation  after  1988  in  detenriining  the 
present  value  of  future  cash  flows,  but  it 
does  not  take  into  account  the  costs  of 
all  pollution  controls  needed  to  attain 
full  compliance.  The  commenter  further 
maintained  that  the  test  should  require 
an  applicant  to  assume  one  of  two 
alternatives,  comply  or  shut  down  by 
January  1,  1988— whichever  alternative 
gives  the  greater  expected  present  value 
of  future  cash  flows. 

EPA  agrees  that  the  interim  waiver 
test,  as  currently  structured,  does  not 
reflect  the  realistic  options  facing 
smelters.  Scenarios  other  than  those 
described  by  the  commenter  are 
possible.  However,  the  Agency  believes 
that  it  is  impractical  if  not  impossible  to 
attempt  to  structure  the  interim  waiver 
test  so  as  to  exactly  track  all  possible 
scenarios.  As  a  consequence,  the 
Agency  believes  that  a  test  structured 
along  the  lines  suggested  by  the 
commenter  is  reasonable. 

Accordingly,  the  Agency  is  now 
proposing  that  the  interim  waiver  test  be 
modified  as  follows: 

A  smelter  applying  for  an  interim 
waiver  must  assume  either  (a)  cash 
flows  only  until  January  1, 1988,  taking 
into  account  interim  constant  control 
costs  plus  the  present  value  of  estimated 
liquidation  value  as  of  January  1, 1988  or 
(b)  cash  flows  until  the  end  of  the 
horizon  period,  taking  into  account  the 
costs  of  interim  constant  controls  plus 
the  costs  of  any  additional  SOi  controls 
necessary  for  full  compliance  (assuming 
use  of  controlB  upon  which  NSO 
eligibility  was  based)  by  January  1, 1988, 
whichever  set  of  assumptions  gives  the 
higher  present  value  of  future  cash 
flows.  Thus,  a  smelter  would  be  eligible 
for  a  waiver  from  the  requirement  for 
use  of  interim  constant  controls  if  the 
higher  of  the  two  net  present  values  of 
cash  flows  computed  under  assumptions 
(a)  and  (b)  is  less  than  liquidation  value. 

Liquidation  value  as  of  January  1, 1988 


is  taken  into  account  in  test  (a)  because, 
analytically  it  must  be  accounted  for  in 
evaluating  whether  a  smelter  would 
choose  to  close  prior  to  January  1, 1988 
rather  than  on  January  1, 1988. 
Liquidation  value  at  the  end  of  the 
horizon  period  is  not  taken  into  account 
in  test  (b)  both  because  its  present  value 
would  undoubtedly  be  only  a  very  small 
fraction  of  the  present  value  of  future 
cash  flows.  For  more  details  on  those 
changes  see  modified  Appendix  A 
(Docket  Item  No.  IV-A-1). 

f  Technical  Changes 

EPA  has  also  made  certain  minor 
technical  changes  in  Appendix  A;  these 
changes  and  those  discussed  above 
appear  in  modified  Appendix  A  that  has 
been  added  to  this  docket. 

2.  Forecast  Data.  A  number  of 
commenters  have  asked  for  more  detail 
on  how  EPA  arrived  at  the  various 
forecasts  used  in  the  proposed 
regulations.  The  commenters  desire 
greater  detail  on  the  methodology  used, 
supporting  data,  expertise  of  the 
contractors  who  produced  the  forecasts, 
etc.  Outlined  below  is  an  explanation  of 
the  additional  information  EPA  is  today 
presenting  for  public  review  and 
comment. 

a.  Toll  Smelter  Charge  Forecasts  and 
Other  Forecasts  Used  in  the  Regulations 

A  number  of  comments  were 
submitted  which  asked  for  more  detail 
on  the  methodology  used  by  EPA's 
contractor.  CRU,  Limited,  when  it 
developed  the  forecasts.  Today's  notice 
announces  that  a  more  detailed 
description  of  the  methodology, 
prepared  by  CRU  for  EPA.  is  available 
and  has  been  placed  in  the  docket  (Item 
No.  IV-A-2). 

CRU  was  unable  to  provide  EPA  with 
certain  background  data  and 
information  on  some  aspects  of  its 
methodology  because  such  data  and 
information  were  proprietary  or 
otherwise  confidential  in  nature. 
However,  the  Agency  has  provided  an 
overall  description  of  CRU's 
methodology  and  is  making  available  as 
much  nonproprietary  information  on 
CRU's  methodology  as  it  reasonably 
was  able  to  obtain.  In  any  event,  the 
Agency  believes  that  the  expertise  of 
CRU,  as  discussed  below,  establishes 
the  validitv  of  the  methodology  used  to 
generate  the  smelting  charge  forecasts. 

Also  placed  in  the  docket  (Item  Nos. 
IV-A-3a,  IV-A-3b,  and  IV-J-1)  was  a 
description  of  methodology  used  by 
Data  Resources.  Inc.  (DRI)  in  its 
development  of  the  forecasts  for  annual 
percentage  changes  in  wages,  energy 
costs,  and  the  GNP  price  deflator,  all 
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elements  which  are  used  in  the  NSO 
eligibility  tests. 

We  are  providing  this  information  for 
review  and  comment  and  to 
demonstrate  the  validity  of  EPA's 
forecasts  in  this  area. 

The  Agency  believes  that  the 
information  provided  by  DRI  on  its 
methodology  is  sufficiently  complete. 
The  Agency  believes  that  the  validity  of 
DRI's  methodology  and  forecasts  is 
established  by  DRI's  qualifications  as  a 
leading  expert  in  the  field  of  economic 
forecasting  (described  in  more  detail 
below). 

b.  1.  Guidelines  for  Smelters  To  Use  in 
Producing  Their  own  Toll  Smelter 
Charge  Forecasts 

The  proposed  regulations  permitted 
smelters  to  petition  the  Agency  to  allow 
use  of  their  own  toll  smelter  charge 
forecasts.  Several  comments  were 
received  which  demonstrate  a  concern 
that  EPA  may  not  use  a  smelter's  copper 
forecasts  because  EPA's  forecasts  will 
be  given  preferential  stature.  Appendix 
A  has  been  modified  so  as  to  both  make 
clear  that  a  smelter's  smelting  charge 
forecasts  will  be  evaluated  on  their  own 
merits  and  to  provide  more  specific 
requirements  which  smelting  charge 
forecasts  of  principal  products  (i.e., 
copper,  for  copper  smelter,  lead  for  lead 
smelter,  etc.)  must  satisfy  in  order  to  be 
found  acceptable.  The  requirements  are 
as  follows:  (1)  The  smelter  generated 
forecasts  must  be  prepared  by  a  widely 
recognized  forecasting  authority  with 
expertise  comparable  to  that  of  the 
forecaster  relied  upon  by  EPA 
(Commodities  Research  Unit,  Ltd.).  (2) 
As  much  documentation  of  forecasting 
methodology  as  can  reasonably  be 
obtained  from  the  forecaster  must  be 
made  available  to  EPA.  The  extent  of 
such  documentation  must,  at  a 
minimum,  be  comparable  to  the 
documentation  made  available  by  CRU. 
(See  modified  Appendix  A,  Docket  Item 
No.  IV-A-1). 

We  invite  comments  on  these 
guidelines  and  other  suggestions  for 
guidelines. 

2  Alternative  Forecasts  of  Annual 
Percentage  Changes  in  Energj-,  F>rices, 
Wages,  and  GNT  Deflator 

Appendix  A  of  the  proposal  provides 
that  smelters  may  petition  the  agency  to 
accept  projections  of  annual  percentage 
change  in  energy,  prices,  wages,  and 
GNP  deflator  other  than  EPA's 
projections,  provided  the  projections  are 
fully  documented.  (Appendix  A,  Section 
2.4.2).  In  light  of  DRI's  expertise,  and 
extensive  data  banks  and  the 
widespread  use  of  DRI's  forecasts.  EPA 
wishes  to  make  clear  that  alternative 
forecasts  of  these  indices  will  be 
accepted  only  if  very  compelling  reasons 


are  provided.  In  any  event,  such  forecast 

must  be  prepared  by  a  widely 
recognized  forecasting  authority  with 
expertise  in  forecasting  comparable  to 
that  of  DRI.  Moreover,  the 
documentation  of  that  forecaster's 
methodology  must  be  comparable  to 
that  provided  by  DRI. 

c.  Qualification  of  Forecasters 

1.  Forecasters  of  Toll  Smelter  Charge 
Forecasts.  EPA  believes  that  the  toll 
smelter  charge  forecasts  by  CRU 
constitute  a  thorough  effort  by  a  highly 
qualified  contractor  in  the  field  of  • 
economic  forecasting  for  the  metals 
industry.  The  contractor  EPA  used  to 
prepare  these  forecasts  (CRU,  Limited, 
New  York,  N.Y.)  has  had  much 
experience  in  international  metals 
market  studies,  by-product  sales  and 
production,  and  the  economics  of  metals 
production  from  the  mining  stage 
through  final  refining.  In  addition.  CRU 
has  extensive  databanks  on  mine, 
smelter,  and  refinery  capacities  in  the 
non-socialist  world  and  has  had  much 
experience  in  making  detailed  forecasts 
of  jupply.  demand  and  prices  for  the 
nonferrous  metals  industry.  We 
announce  today  that  we  have  placed 
several  documents  in  the  docket  (Item 
Nos.  IV-A-4  and  IV-A-5),  discussing  in 
greater  detail,  CRU's  qualifications  in 
these  and  other  areas  of  expertise. 

We  believe  the  documents 
demonstrate  CRU's  expertise  in  the 
forecasting  field  and  establish  the 
validity  of  the  methodology  and 
forecasts  used  m  these  regulations.  The 
documents  also  provide  guidance  to 
NSO  applicants  who  wish  to  generate 
their  ovim  forecasts  by  use  of  a 
thoroughly  competent,  well  recognized 
forecasting  authority. 

2.  Forecaster  of  Other  Forecast  Data 
Elements.  Data  Resources,  Inc.  (DRI) 
prepared  forecasts  of  annual  percentage 
changes  in  wages,  emergy  costs  and.  the 
GNP  price  deflator,  to  be  used  by 
smelters  in  the  NSO  application  process. 
EPA  believes  that  DRI's  expertise  in  this 
area  is  excellent  and  considers  their 
forecasts  to  be  very  satisfactory  for  use 
in  the  NSO  and  Interim  Waiver  Tests. 
We  announce  today  that  there  are 
available  in  the  docket,  several  items 
which  further  support  DRIs  expertise  in 
this  area  The  items  are  numbered  I'V- 
A-3a,  IV-.^-3d,  IV-A-3e  and  IV-A-3f. 

c  Updated  Calculations  of  the  Forscast 
Data  Indices  for  Energv  Prices,  Wages 
and  GNP  Deflator 

Forecast  of  annual  percentage 
changes  for  energy  prices  (electricity, 
natural  gas.  coal,  and  fuel  oil),  wages 
and  the  GNP  deflator  have  been 
updated  by  DRI.  These  updated 
forecasts  have  been  placed  in  the  docket 
(Item  IV-A-6)  and  have  also  been 


incorporated  m  the  updated  Appendix  A 
(Item  IA-A-1).  As  noted  above,  EPA  has 
alto  made  available  a  description  of  the 
methodology  used  by  DRI  in  preparing 
these  forecasts  and  documentation  of 
DRI's  expertise. 

Forecasts  of  copper  smelting  charges 
have  not  been  updated,  but  may  be 
updated  in  the  future.  However,  those 
forecasts,  as  expressed  in  nominal 
dollars,  have  been  changed  to  reflect  the 
application  of  the  updated  GNP  deflator. 
Since  no  forecasts  of  smelting  charges 
were  provided  for  the  year  1991  by  CRU, 
the  Agency  intends  to  allow  the  use  of 
the  average  of  the  forecasts  for  the  years 
1989  and  1990  in  199  if  the  forecast  " 
period  extends  to  1991. 

Equity  Risk  Premium.  The  proposed 
financial  eligibility  tests  employ  a 
discount  rate  for  converting  future  cash 
flows  and  profits  to  their  present  value 
equivalents.  The  formula  provided  to 
applicants  for  calculating  the  discount 
rate  (weighted  average  cost  of  capital) 
incorporates  an  estimate  of  the  equity 
risk  premium  for  the  nonferrous  metals 
industry.  The  risk  premium  provided  in 
the  proposed  tests  was  estimated  in  a 
study  by  Pogue.' 

There  was  a  concern  expressed  in  the 
comments  that  the  Pogue  estimate  was 
out  of  date,  since  it  was  based  on  data 
from  1971  through  1974.  The  Agency  felt 
that  this  was  a  valid  point,  particularly 
with  regard  to  the  copper  industrj'.  The 
1971  through  1974  period  was  a  period  of 
high  growth  and  healthy  profits  for  the 
copper  industry.  Since  then,  however, 
the  industry  has  been  in  recession,  with 
little  growth  and  low  or  negative  profits. 

The  Agency  asked  its  contractor.  TCS. 
to  re-estimate  the  equity  risk  premium 
for  the  nonferrous  metal  industry  using 
more  recent  data.  Applying  the 
methodology  described  in  the  Pogue 
study  to  more  recent  data.  TCS 
estimated  the  risk  premium  to  be  8  6 
percent.  Pogue  had  arrived  at  an 
estimate  of  7.75  percent  This  higher 
figure  seems  to  be  in  accord  with  the 
poor  performance  of  the  copper  industry 
since  the  Pogue  study  was  completed. 
(A  detailed  description  of  the  method  of 
recalulation  of  the  risk  premium  was 
placed  in  the  docket.  See  Docket  Item 
No.  IV-A-6). 

Historical  Rate  of  Return.  The 
historical  rate  of  return  used  in 
estimating  transfer  prices  on  affiliated 
party  transactions  is  changed  from  10.3 
to  8.0  percent.  The  methodology  for 


'  Pogue  Gerald  A..  Estimation  of  the  Cost  of 

Capital  for  .Mo/or  United  Slates  Industries  With 
■Application  to  Pollution  Control  Investment.  EPA 
230/3-76-001,  November  1975  pp  4-22 
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calculating  this  figure  is  in  the 
rulemaking  docket  (Item  No.  IV-A-6). 
Horizon  Value.  The  horizon  factor  is 
calculated  by  using  the  current  real 
weighted  average  cost  of  capital.  Based 
upon  the  changed  equity  risk  premium 
(as  explained  above),  the  nominal  cost 
of  capital  (from  which  the  real  cost  of 
capital  is  derived)  has  increased. 
However,  the  real  cost  of  capital  has  not 
changed.  (See  explanation  in  Docket 
Item  No.  IV-A-6).  Therefore,  the  horizon 
factor  remains  unchanged  at  9.6. 

3.  Deadline  for  Filing  Complete  .N'SO 
Application 

A  commenter  noted  that  the  90-day 
period  of  time  between  a  smelter 
submitting  a  letter  of  intent  to  apply  for 
an  N'SO  and  submitting  a  completed 
application  was  too  long.  We  agree, 
given  that  there  was  NSO  regulations 
effective  during  the  first  NSO  period. 
th.^t  the  industry  is  familiar  with  them, 
and  that  the  information  required  here  is 
similar.  We  today  propose  to  shorten  the 
period  of  time  to  60  days,  but,  as  in  the 
original  proposal,  allow  additional  time 
for  good  cause. 

4.  Miscellaneous  Corrections 

A  correction  to  the  first  period  NSO 
regulations  was  inadvertently  left  out  of 
the  proposed  regulations.  The  correction 
was  originally  proposed  as  a 
supplement  to  the  first  period  NSO 
regulations  (December  24, 1980:  45  FR 
8.5084)  and  then  promulgated  on  March 
23, 1981  (46  FR  18025).  We  today  amend 
§  57.403  (a)  and  (b)  to  make  a  smelter 
owner's  consent  to  liability  inapplicable 
in  criminal  proceedings. 

Section  57.201(d)(2)(i)  is  also  corrected 
today  to  cite  §  57.201(d)(1)  instead  of 
§  57,104(d)(l).  This  was  a  typographical 
error. 

D.itpd:  August  24,  1984. 
loseph  A.  Cannon. 

Assistant  Administrator  for  Air  and 

Hntlui'ion. 

PART  57-{ AMENDED] 
§  57.201     [Amended) 

1.  In  §  57,201.  paragraph  (d)(2)(i)  is 
corrected  to  read  as  follows: 


(d)  ■  •  * 

(2)(i)  If  the  smelter  is  determirred  to  be 
eligible  for  an  NSO  under  §  57.201(d)(1). 
the  issuing  Agency  shall  apply  the 
Appendix  A  financial  eligibility  tests 
again  before  issuing  an  NSO  in  order  to 
determine  if  the  smelter  can  comply 
with  its  SIP  requirements  on  or  before 
January  1.  1988  by  installing  adequately 


demonstrated  technology  which  is 
reasonably  available. 


§57.202    [AmtndmJ] 

2.  In  §  57.202.  paragraph  (a)  is  revised 
to  read  as  follows: 
•        »        •        ♦        ♦ 

(a)  Letter  of  Intent.  To  initiate  an 
application  for  an  NSO,  the  owner  or 
operator  of  a  smelter  shall  send  a  letter 
of  intent  to  an  appropriate  air  pollution 
control  agency.  The  letter  of  intent  shall 
contain  a  statement  of  the  owner's 
intent  to  apply  for  an  NSO,  and  an 
agreement  to  provide  any  information 
required  under  this  part.  The  letter  of 
intent  shall  be  signed  by  a  corporate 
official  authorized  to  make  such 
commitments.  Upon  receipt  of  any  letter 
of  intent  by  the  issuing  agency,  the  SIP 
emission  limitation  for  sulfur  dioxide,  as 
to  that  applicant,  shall  be  deemed 
suspended  for  60  days.  The  60-day 
suspension  may  be  extended  for  good 
cause  at  the  discretion  of  the 
Administrator. 
•        •        •        •        » 

3.  Section  57.403  is  revised  to  read  as 
follows: 


§  57.403    Written  consent. 

(a)  The  consent.  The  NSO  shall 
include  a  written  consent,  signed  by  a 
corporate  official  empowered  to  do  so. 
in  the  following  form: 

As  a  condition  of  receiving  a  Primary  Non- 
ferrous  Smelter  Order  (NSO)  under  Section 
119  of  the  Clean  Air  Act.  for  the  smelter 
operated  by  (name  of  company),  at  [location). 
the  undersigned  official,  being  empowered  to 
do  so.  consents  for  the  company  as  follows: 

(1)  In  any  civil  proceeding  (judicial  or 
administrative)  to  enforce  the  NSO.  the 
company  will  not  contest; 

(a)  Liability  for  any  violation  of  the 
National  Ambient  Air  Quality  Standards  for 
sulfur  dioxide  in  the  smelter's  designated 
hability  area  (DLA),  except  on  the  ground 
that  a  determination  under  40  CFR 

57  402(c)(3)  was  clearly  wrong;  or 

(b)  The  conclusive  allocation  of  liability 
under  NSO  provisions  satisfying  40  CFR 
57.402(d)(1)  between  the  company's  smelter 
and  any  other  snielter(s)  for  any  violation  of 
the  National  Ambient  Air  Quality  Standards 
for  sulfur  dioxide  in  an  area  of  overlapping 
DLAs. 

(2)  The  issuing  agency  (as  defined  in  40 
CFR  57.103)  will  be  allowed  unrestricted 
access  at  reasonable  times  to  inspect,  verify 
calibration  of,  and  obtain  data  from  ambient 
air  quality  monitors  operated  by  the  company 
under  the  requirements  of  the  NSO. 

(b)  Rights  not  waived  by  the  consent. 
This  consent  shall  not  be  deemed  to 
waive  any  right(s)  to  judicial  review  of 
any  provisions  of  an  NSO  that  are 
otherwise  available  to  the  smelter 
owner  or  operator  under  Section  307(b] 
of  the  Clean  Air  Act. 


§57.802    [Amended] 

4.  In  §  57.802.  paragraph  (f)(lj  is 
revised  to  read  as  follows: 
*        ♦        ♦        •        • 

(f)  *  *  * 

(1)  The  higher  of  the  two  net  present 
values  of  future  cash  flows  computed 
under  the  two  alternative  sets  of 
assumptions  set  forth  in  the  instructions 
to  Schedule  D.6  in  Appendix  A  is  less 
than  liquidation  (salvage)  value;  or 
***** 
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FEDERAL  EMERGENCY 
MANAGEFilENT  AGENCY 

44  CFR  Part  205 

Crisis  Counseling  Assistance  and 
Training 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 


summary:  This  proposed  rule  will 
implement  the  crisis  counseling 
provisions  of  the  Disaster  Relief  Act  of 
1974  (Pub.  L.  93-288).  section  413.  This 
will  establish  Federal  Emergency 
Management  Agency  (FEMA] 
regulations  on  crisis  counseling 
assistance,  replacing  those  which  are 
currently  published  as  Department  of 
Health  and  Human  Service  (HHS) 
regulations  (42  CFR  Part  38).  They  are 
based  on  forma)  policy  review  and  on 
seven  years  of  program  experience. 
DATES:  Interested  persons  may 
participate  in  this  rulemaking  by 
submitting  comments,  which  will  be 
accepted  until  November  5, 1984.  Any 
comment  submitted  on  or  before  that 
date  will  be  carefully  evaluated  prior  to 
publication  of  the  final  rule. 

ADDRESS:  Send  comments  to  the  Rules 
Docket  Clerk.  Federal  Emergency 
Management  Agency.  Office  of  the 
General  Counsel,  500  'C  Street,  SW, 
Washington,  DC  20472. 

All  comments  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agnes  C.  Mravcak.  Individual 
Assistance  Division.  Office  of  Disaster 
Assistance  Programs.  State  and  Local 
Programs  and  Support.  Federal 
Emergency  Managem.pnt  Agency.  500  C 
Street.  SW,  Washington,  DC  20472,  202- 
287-0555. 

SUPPLEMENTARY  INFORMATION:  Under 
.section  413  of  the  Act,  professional 
crisis  counseling  services  can  be 
provided  to  victims  of  major  disasters  in 
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order  to  relieve  mental  health  problems 
caused  or  aggravated  by  a  major 
disaster  or  its  aftermath.  The  assistance 
is  provided  primarily  in  the  form  of 
financial  aid  to  States  or  local  agencies 
or  private  mental  health  organizations. 
The  program  is  intended  to  supplement 
the  efforts  and  available  resources  of 
the  State  and  local  governments.  The 
assistance  is  short-term  and  provided  at 
no  cost  to  eligible  disaster  victims. 

FEMA  and  its  predecessor  agencies 
have  been  providing  crisis  counseling 
services  through  the  National  Institute 
of  Mental  Health  in  accordance  with 
regulations  published  by  HHS  at  42  CFR 
Part  38  (41  FR  52052)  for  seven  years. 
During  this  time  FEMA  decided  to  exert 
more  influence  over  programs  under  the 
Disaster  Relief  Act,  including  the  crisis 
counseling  program.  One  way  to  achieve 
this  is  by  pubhshing  the  governing 
regulations  as  FEMA  regulations. 

At  the  time  these  regulations  are 
adopted,  the  current  HHS  regulations 
will  be  without  effect. 

The  following  paragraphs  contain  a 
section-by-section  explanation  of  the 
major  changes. 

Dermitions 

Definitions  were  added  to  describe 
new  procedures  and  levels  of 
responsibility  in  the  crisis  counseling 
program. 

Agency  Policy 

This  section  establishes  FEMA's 
policy  in  providing  crisis  counseling 
assistance  and  describes  the 
responsibilities  of  FEMA  and  HHS  in 
coordination  and  operation  of  the 
program. 

State  Initiation  of  the  Crisis  Counseling 
Program 

This  section  establishes  the 
requirements  for  obtaining  assistance.  It 
states  the  primary  method  of  obtaining 
assistance  under  section  413 
(applications  by  the  Governor,  FEMA 
funding  through  the  Secretary  and  State 
administration),  but  provides  for 
designation  of  a  public  or  private 
grantee  when  a  State  cannot,  for  serious 
reasons,  administer  the  program.  It  also 
amends  the  present  application  process 
with  additional  agreements  (  ertification.s 
by  the  State  and  a  submission  of  a  plan 
of  8er\'ices  for  State  administered 
programs. 

.\ssignment  of  Responsibilities 

This  section  has  been  added  to  clarify 
the  responsibilities  of  the  FEMA 
Regional  Directors,  FEMA  Headquarters 
staff,  and  the  Secretarj'  related  to 
oversight,  management,  and  operation  of 
the  crisis  counseling  program. 


Time  Limitations 

Language  has  been  added  which 
extends  the  program  period  from  180 
days  to  nine  months.  Program 
experience  had  indicated  that  180  days 
are  insufficient  to  meet  the  intent  of  the 
Act  and  that  nine  months  are  more 
realistic. 

Environmental  Considerations 

This  regulation  is  procedural  and 
FEMA  has  determined  that  there  will  be 
no  significant  impact  on  the 
environment  caused  by  implementation 
of  this  regulation.  Recently,  an 
amendment  to  FEMA's  final  rule  on 
Environmental  Considerations  (44  CFR 
Part  10)  was  published.  That  amendment 
provided  categorical  exclusions  for 
Cnsis  Counseling  Assistance  and 
Training. 

RegulatOTy  Flexibility  Act 

This  rule  has  been  determined  not  to 
be  a  "major  rule"  within  the  sense  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601), 
for  the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  It  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regions:  and 

(3)  It  will  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity. 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Therefore,  an  initial  regulatory 
flexibility  analysis  will  not  be  prepared. 

AuUiority 

This  rule  is  issued  under  the  authority 
of  Section  601  of  the  Disaster  Relief  Act 
of  1974  (Pub.  L.  93-288). 

Content  of  the  Rule 

The  rule  implements  se'ction  413  of  the 
Disaster  Relief  Act  of  1974.  It  states 
procedures  for  obtaining  financial 
assistance  for  providing  crisis 
counseling  services  to  victims  of  a  major 
disaster  declared  under  the  Act. 

List  of  Subjects  in  44  CFR  Part  205 

Community  facilities,  Disaster 
assistance.  Grant  programs,  Housing 
and  community  development. 

PART  205— (AMENDED] 
§  205.51    (Awnovwl] 

Accordinglv.  FEMA  [)roposes  to  remove 
44  CFR  205  51  and  add  new  section  44 
CFR  205.59: 


S205.St    CrW*  CouHMttng  AMi«twte*  and 


(a)  Purpose.  This  section  establishes 
the  policy,  standards,  and  procedures 
for  implementing  section  413  of  the  Act, 
Crisis  Counseling  Assistance  and 
Training.  FEMA  will  look  to  the 
Director,  >4ational  Institute  of  Mental 
Health  (NIMH),  as  the  delegate  of  the 
Secretary  of  Health  and  Human  Services 
(HHS). 

(b)  Definitions.  [1]  "Assistant 
Associate  Director"  means  the  head  of 
the  Office  of  Disaster  Assistance 
Programs.  FEMA;  the  official  who 
approves  or  disapproves  a  request  for 
assistance  under  section  413  of  the  Act 

(2)  'Crisis"  means  any  life  situation 
resulting  from  a  major  disaster  or  its 
aftermath  which  so  affects  the 
emotional  and  mental  equilibrium  of  a 
disaster  victim  that  professional  mental 
health  counseling  services  should  be 
provided  to  help  preclude  possible 
damaging  physical  or  psychological 
effects. 

(3)  "Crisis  counseling'  means  the 
application  of  individual  and  group 
treatment  procedures  which  are 
designed  to  ameliorate  the  mental  and 
emotional  crises  and  their  subsequent 
psychological  and  behavioral  conditions 
resulting  from  a  major  disaster  or  its 
aftermath. 

(4)  "Federal  Coordinating  Officer 
(FCO)"  means  the  person  appointed  by 
the  Associate  Director  to  coordinate 
Federal  assistance  in  an  emergency  or  a 
major  disaster. 

(5)  "Grantee'  means  the  siate  mental 
health  agency  or  other  local  cr  private 
mental  health  organization  w  nch  is 
designated  by  the  Governor  ti  receive 
funds  under  section  413  of  the  Act. 

(6)  "Immediate  services"  means  those 
screening  or  diagnostic  tpchniques 
which  can  be  appUed  to  meet  mental 
health  needs  immediately  after  a  major 
disaster  such  as  those  which  may  be 
provided  at  disaster  assistance  centers. 
Funds  for  immediate  services  may  be 
provided  directly  by  the  Regional 
Director  to  the  State  or  local  mental 
health  agency  prior  to  and  separate  from 
the  regular  application  process  for  crisis 
counseling  assistance. 

(7)  ".Major  disaster"  means  any 
hurricane,  tornado,  storm,  flood. 
highwater,  wind-driven  water,  tidal 
wave,  tsunami,  earthquake,  volcanic 
eruption,  landslide,  mudslide. 
§nowstorm,  drought,  fire,  explosion,  or 
other  catastrophe  in  any  part  of  the 
United  States  which,  in  the 
determination  of  the  President,  causes 
damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  under  this  Act.  above  and 
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beyond  emergency  services  by  the 
Federal  Government,  to  supplement  the 
efforts  and  available  resources  of  States, 
local  governments,  and  disaster  relief 
organizations  alleviating  the  damage, 
loss,  hardship,  or  suffering  caused 
thereby. 

(8)  "Project  Officer"  means  the  person 
assigned  by  the  Secretary,  HHS.  to 
monitor  a  Crisis  Counseling  Program. 
provide  technical  assistance  and 
guidance,  and  be  the  contact  point 
within  HHS  for  program  matters. 

(9)  "Regional  Director"  means  the 
director  of  a  regional  office  of  FEMA. 

(10)  "Secretary"  means  the  Secretary 
of  HfiS  or  his/her  delegate. 

(11)  "State  Coordinating  Officer 
(SCO)"  means  the  person  appointed  by 
the  Governor  to  act  in  cooperation  with 
the  FCO. 

(c)  Agency  policy.  (1)  It  is  agency 
policy  to  provide  crisis  counseling 
services,  when  required,  to  victims  of  a 
major  disaster  for  the  purpose  of 
relieving  mental  health  problems  caused 
or  aggravated  by  a  major  disaster  or  its 
aftermath.  Assistance  provided  under 
this  section  is  short-term  in  nature  and 
is  provided  at  no  cost  to  eligible  disaster 
victims. 

(2)  The  Regional  Director  and 
Assistant  Associate  Director,  in  fulfilling 
their  responsibilities  under  this  section, 
shall  coordinate  with  the  Secretary. 

(3)  In  meeting  the  responsibilities 
under  this  section,  the  Secretary  or  his/ 
her  delegate  will  coordinate  with  the 
Assistant  Associate  Director. 

(d)  State  initiation  of  the  Crisis 
Counseling  Program — (1)  Assessment. 
To  obtain  assistance  under  this  section, 
the  governor  or  his/her  authorized 
representative  must  initiate  an 
assessment  of  the  need  for  crisis 
counseling  within  10  days  of  the  date  of 
the  major  disaster  declaration.  The 
purpose  of  the  assessment  is  to  provide 
an  estimate  of  the  size  and  cost  of  the 
program  needed  and  to  determine  if 
supplemental  assistance  is  required. 

(2)  Immediate  services.  If,  during  the 
course  of  the  assessment,  the  State 
determines  that  immediate  mental 
health  services  are  required  because  of 
the  severity  and  magnitude  of  the 
disaster,  and  if  State  or  local  resources 
are  insufficient  to  provide  these 
services,  the  State  may  request  and  the 
Regional  Director,  upon  determining  that 
State  resources  are  insufficient,  may 
provide  funds  to  the  State,  separate 
from  the  application  process  described 
in  the  remainder  of  this  section.  The 
Regional  Director  shall  consult  with  the 
Secretary  in  evaluating  the  need  for 
immediate  services  and  the  State's 
capability  for  providing  the  services. 
Immediate  services  are  not  intended  to 


be  a  replacement  for  the  regular 
program.  Therefore,  funding  shall  be 
granted  only  for  that  period  of  time  that 
does  not  exceed  60  days  following  the 
declaration  of  the  disaster  except  that  if 
an  application  for  the  regular  program 
under  paragraph  (d)(3)  of  this  section, 
has  been  submitted,  funding  for 
immediate  services  may  continue  until  a 
decision  has  been  made  on  that 
application. 

(3)  Application  for  Regular  Program. 
Assistance  under  section  413  is  provided 
primarily  in  the  form  of  a  grant  to  a 
State,  local  or  private  mental  health 
organization  designated  by  the 
Governor  to  administer  the  Crisis 
Counseling  Program.  The  Governor  or 
his/her  authorized  representative  shall 
submit  an  application  to  the  Assistant  .^ 
Associate  Director,  through  the  Regional 
Director,  and  simultaneously  to  the 
Secretary,  not  later  than  60  days 
following  the  declaration  of  the  major 
disaster. 

(i)  The  application  represents  the 
Governor's  agreement  and/or 
certification: 

(A)  That  the  requirements  are  beyond 
the  State  and  local  governments' 
capabilities; 

(B)  That  the  program,  if  approved,  will 
be  implemented  according  to  a  plan 
approved  by  the  Assistant  Associate 
Director: 

(C)  To  maintain  close  coordination 
with  and  provide  reports  to  the  Regional 
Director,  the  Assistant  Associate 
Director,  and  the  Secretary;  and 

(D)  To  include  mental  health  disaster 
planning  in  the  State's  emergency  plan 
prepared  under  Title  11.  Pub.  L.  93-288. 

(ii)  The  application  must  include: 

(A)  Standard  Form  424; 

(B)  The  geographical  areas  within  the 
designated  disaster  area  for  which 
services  will  be  supplied; 

(C)  An  estimate  of  the  number  of 
disaster  victims  requiring  assistance. 
This  documentation  of  need  should 
include  the  extent  of  physical, 
psychological  and  social  problems 
observed,  the  types  of  mental  health 
problems  encountered  by  victims,  and  a 
description  of  how  the  estimate  was 
made: 

(D)  A  description  of  the  State  and 
local  resources  and  capabilities,  and  an 
explanation  of  why  these  resources 
cannot  meet  the  need;  and 

(E)  A  plan  of  services  as  described  in 
paragraph  (d)(4)  of  this  section. 

(4)  Plan  of  sen,ices—(\]  State 
Administered  Programs.  In  accordance 
with  paragraph  (d)(3)  (ii)(D)  of  this 
section,  the  governor  must  submit  a  plan 
of  services  to  the  Regional  Director.  The 
plan  of  services  must  include: 


(A)  The  manner  in  which  the  program 
will  address  the  needs  of  the  affected 
population,  including  the  typts  of 
services  to  be  offered,  an  estimate  of  the 
length  of  time  for  which  mental  health 
services  will  be  required,  and  the 
manner  in  which  long-term  cases  will  be 
handled;  training  must  be  indicated. 

(B)  A  description  of  the  organizational 
structure  of  the  program,  including 
designation  by  the  Governor  of  an 
individual  to  serve  as  administrator  of 
the  program.  If  more  than  one  agency 
will  be  delivering  services,  the  plan  to 
coordinate  services  must  also  be 
described; 

(C)  Training  plans.  If  a  training 
program  for  staff  is  planned,  it  must  be 
described,  and  the  number  of  workers 
needing  such  training; 

(D)  Facilities  to  be  utilized,  including 
plans  for  securing  office  space  if 
necessary  to  the  project;  and 

(E)  A  detailed  budget,  including 
identification  of  the  resources  the  State 
and  local  governments  will  commit  to 
both  services  and  training,  proposed 
funding  levels  for  the  different  agencies 
if  more  than  one  is  involved,  and  an 
estimate  of  the  required  Federal 
contribution. 

(ii)  Public  or  Private  Mental  Health 
Agency  Programs.  If  the  Governor 
determines,  during  the  assessment,  that 
because  of  unusual  cirmcumstances  or 
serious  conditions  within  the  State  or 
local  mental  health  network  the  State 
cannot  carry  out  the  Crisis  Counseling 
Program,  he/she  may  identify  a  public 
or  private  mental  health  agency  or 
organization  to  carry  out  the  program  or 
request  the  Regional  Director  to  identify, 
with  the  assistance  of  the  Secretary, 
such  an  agency  or  organization. 
Preference  should  be  given  to  the  extent 
feasible  and  practicable  to  those  public 
and  private  agencies  or  organizations 
which  are  located  in  or  do  business 
primarily  in  the  major  disaster  area.  In 
order  to  obtain  the  financial  assistance 
requested  by  the  Governor,  this  agency 
or  organization  must  submit  a  plan  of 
services,  as  in  paragraphs  (d)(4)  of  this 
section.  The  Governor's  application  is 
not  complete  without  this  plan  of 
services. 

(e)  Assignment  of  Responsibilities.  (1) 
The  Regional  Director  shall: 

(i)  In  the  case  of  a  request  for 
immediate  services,  acknowledge 
receipt  of  the  request,  verify  (with 
assistance  from  the  Secretary)  that  State 
resources  are  insufficient,  approve  or 
disapprove  the  State's  request,  and 
obligate  and  advance  funds  for  this 
purpose; 

(ii)  In  the  case  of  a  regular  program 
application: 
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(A)  Acknowledge  receipt  of  the 
request; 

(B)  Request  the  Secrtary  to  conduct  a 
review  to  determine  the  extent  to  which 
assistance  requested  by  the  Governor  or 
his  authorized  representative  is 
warranted; 

(C)  Based  on  the  recommendation  of 
the  Secretary,  recommend  approval  or 
disapproval  of  the  application  for 
assistance  under  this  section;  and 
forward  the  recommendation  and 
documentation  to  the  Assistant 
Associate  Director; 

(D)  Assist  the  State  in  preliminary 
surveys  and  provide  guidance  and 
technical  assistance  (through  the 
Secretary)  if  requested  to  do  so;  and 

(E)  Look  to  the  Secretary  for  program 
oversight  and  monitoring. 

(2)  The  Secretary  shall: 

(i)  Provide  technical  assistance  to  the 
Regional  Director  in  reviewing  a  State's 
application,  to  a  State  during  program 
implementation  and  development,  and 
to  mental  health  agencies,  as 
appropriate; 

(ii)  At  the  request  of  the  Regiona-l 
Director,  conduct  a  review  to  verify  the 
extent  to  which  the  requested  assistance 
is  needed  and  provide  a 
recommendation  on  the  need  for 
supplementary  Federal  assistance.  The 
review  must  include: 

(A)  a  verification  of  the  need  for 
services  with  an  indication  of  how  the 
verification  was  conducted; 

(B)  Identification  of  the  Federal 
mental  health  programs  in  the  area,  and 
the  extent  to  which  such  existing 
programs  can  help  alleviate  the  need; 

(C)  An  identification  of  State  local, 
and  private  mental  health  resources, 
and  the  extent  to  which  these  resources 
can  assume  the  workload  without 
assistance  under  this  section,  and  the 
extent  to  which  supplemental  assistance 
is  warranted; 

(D)  A  description  of  the  needs;  and 
fE)  A  determination  of  whether  the 

plan  adequately  addresses  the  mental 
health  needs; 

(iii)  If  the  application  is  approved, 
provide  grant  assistance  to  States  or  the 
designated  public  or  private  entities; 

(iv)  If  the  application  is  approved, 
monitor  the  progress  of  the  program  and 
perform  program  oversight; 

(v)  Coordinate  with,  and  provide 
program  reports  to.  the  Regional 
Director  and  the  Assistant  Associate 
Director;  and 

(vi)  Make  the  appeal  determination 
involving  allowable  costs  and 
termination  for  cause  as  described  in 
paragraph  (g)(3)  of  this  section. 

(3)  The  Assistant  Associate  Director 
shall: 


(i)  Approve  or  disapprove  a  State's 
request  for  assistance  based  on 
recommendations  of  the  Regional 
Director  and  the  Secretary; 

(ii)  Obligate  funds  and  authorize 
advances  of  funds  to  the  Department  of 
Health  and  Human  Services; 

(in)  Request  that  the  Secretary 
designate  a  Project  Officer:  and 

(iv)  Maintain  liaison  with  the 
Secretary. 

(f)  Time  Limitations — (1)  Application 
filing.  The  Governor  or  his/her 
authorized  representative  must,  not  later 
than  60  days  from  the  date  of 
declaration  of  a  major  disaster,  submit 
an  application  to  the  Regional  Director 

(2)  Program  period.  The  authorized 
program  period  shall  not  exceed  nine 
months  from  the  first  day  services  are 
provided,  except  that  upon  the  request 
of  the  Regional  Director  and  the 
Secretary,  the  Assistant  Associate 
Director  may  authorized  up  to  90  days  of 
additional  program  period  because  of 
documented  extenuating  circumstances 

(g)  Eligibility  guidelines — (1)  For 
sen'ices.  An  individual  may  be  eligible 
for  crises  counseling  services  if  he/she 
was  a  resident  of  the  designated  major 
disaster  area  or  was  located  in  the  area 
at  the  time  of  the  major  disaster  and  if: 

(i)  He/she  has  a  mental  health 
problem  which  was  caused  or 
aggravated  by  the  major  disaster  or  its 
aftermath;  or 

(ii)  He/she  may  benefit  from 
preventive  care  techniques. 

(2)  For  training,  (i)  Those  mental 
health  specialists  who  are  employed 
under  or  are  consultants  to  the  Crisis 
Counseling  Program  are  eligible  for  the 
specific  instruction  that  may  be  required 
to  enable  them  to  provide  professional 
mental  health  crisis  counseling  to 
eligible  individuals. 

(ii)  All  Federal.  State  and  local 
disaster  workers  responsible  for 
assisting  disaster  victims  are  eligible  for 
the  general  instruction  designed  to 
enable  them  to  deal  effecfively  and 
humanely  with  disaster  victims. 

(h)  Grant  Awards.  (1)  The  amounts  of 
any  regular  program  grant  award  shall 
be  determined  on  the  basis  of  the 
Secretary's  estimate  of  the  sum 
necessary  to  carry  out  the  grant  purpose. 
The  Assistant  Associate  Director  will, 
depending  on  availability  of  funds. 
advance  funds  to  HHS  for  regular 
program  funding.  The  Regional  Director 
may  advance  funds  to  a  State  for 
immediate  services, 

(2)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  make  any  additional, 
supplemental,  continuation,  or  other 
award  with  respect  to  any  approved 


application  or  portion  of  any  approved 
application. 

(3)  Several  other  regulations  of  the 
Department  of  Health  and  Human 
Services  apply  to  grants  under  this 
section.  These  include,  but  are  not 
limited  to: 

45  CFR  Part  1&— HHS  grant  appeals 

procedures 
42  CFR  Part  50,  Subpart  D— PHS  grant 

appeals  procedures 
45  CFR  Part  74 — Administration  of 

grants 
45  CFR  Part  75 — Informal  grant  appeals 

procedures  (indirect  cost  rates  and 

other  cost  allocations] 
45  CFR  Part  80 — Nondiscrimination 

under  programs  receiving  Federal 

assistance  through  the  Department  of 

Health  and  Human  Services 

(effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964) 
45  CFR  Part  81 — Practice  and  procedure 

for  hearings  under  Part  80 
45  CFR  Part  84 — Nondiscrimination  on 

the  basis  of  handicap  in  Federally- 
assisted  programs 
45  CFR  Part  86 — Nondiscrimination  on    • 

the  basis  of  sex  in  Federally-assisted 

programs 
45  CFR  Part  91 — Nondiscrimination  on 

the  basis  of  age  in  Federally-assisted 

programs 

(4)  Any  funds  granted  pursuant  to  this 
section  shall  be  expended  solely  for  the 
purposes  specified  in  the  approved 
application  and  budget,  these 
regulations,  the  terms  and  conditions  of 
the  award,  and  the  applicable  cost 
principles  prescribed  in  Subpart  Q  of  45 
CFR  Part  74. 

(i)  Reporting  requirements — (1) 
Grantees  (States/Public  or  Private 
Agencies).  The  grantees  shall  submit  the 
following  reports  to  the  Secretary  and 
the  Regional  Director 

(i)  Quarterly  progress  reports,  as 
required  by  the  Regional  Director  or  the 
Secretary: 

(ii)  A  final  program  report,  to  be 
submitted  within  45  days  after  the  end 
of  the  program  period; 

(iii)  An  interim  accounting  of  funds,  to 
be  submitted  with  the  final  program 
report; 

(iv)  A  final  accounting  of  funds,  if 
required,  upon  completion  of  the  audit; 
and 

(v)  Such  additional  reports  as  the 
SCO.  FCO  or  Secretary  may  require. 

(2)  The  Secretary.  As  part  of  project 
monitoring  responsibilities,  the 
Secretary  shall  report  to  the  Assistant 
Associate  Director  and  to  the  Regional 
Director  at  least  quarterly  on  the 
progress  of  Crisis  Counseling  programs, 
in  a  report  formal  jointly  agreed  upon  by 
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the  Secretary  and  the  Regional  Director. 
The  Secretary  may  also  be  required  to 
provide  special  reports  as  requested  by 
the  Federal  Coordinating  Officer.  The 
Secretary  shall  require  progress  reports 
and  other  reports  from  the  grantee  to 
facilitate  his/her  project  monitoring 
responsibilities. 

(j)  Financial  Accountability.  All 
Federal  funds  made  available  to 
grantees  under  this  section  shall  be 
properly  accounted  for  as  Federal  funds 
in  the  accounts  of  the  grantees.  The 
Secretary  is  accountable  to  FEMA  for 
funds  made  available  to  the  Department 
under  section  413.  The  Secretary  shall, 
vvithm  90  days  of  completion  of  a 
program,  submit  to  the  Assistant 
Associate  Director  a  final  accounting  of 
all  expenditures  for  the  program  and 
return  to  FEMA  all  excess  funds. 
Attention  is  called  to  the  requirements 
of  44  CFR  Subpart  I.  relating  to  the 
reimbursement  of  Federal  agencies  by 
FEMA. 

(k)  Federal  audits.  The  Crisis 
Counseling  Program  is  subject  to 
Federal  audit.  The  Associate  Director. 
the  Regional  Director,  the  FEMA 
Inspector  General,  the  Secretary,  and 
the  Comptroller  Genera!  of  the  United 
States,  or  their  duly  authorized 
representatives,  shall  have  access  to 
any  books,  documents,  papers,  and 
records  that  pertain  to  Federal  funds, 
equipment,  and  supplies  received  under 
this  section  for  the  purpose  of  audit  and 
examination. 

Dared  August  1, 1984. 

Samuel  W.  Speck, 

A.-isoriute  Director.  State  and  Local  Programs 
end  Support. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wiidiife 
and  Plants;  Finding  on  a  Petition  To 
List  the  Blackside  Dace 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  finding  on  a  petition. 

SUMMARY:  The  Service  reports  the  initial 
finding  that  has  been  made  on  the 
substantiality  of  information  in  a 
petition  to  list  the  blackside  dace 
(Phoxinus  cumber/andensis]  which 
occurs  in  Kentucky  and  Tennessee.  This 
petition  was  received  by  the  Service  on 
May  16, 1984.  This  notice  reports  the 
Service's  90-day  finding  as  required  by 


the  Endangered  Species  Act 
Amendments  of  1982. 
DATE:  Comments  may  be  submitted  until 
further  notice. 

ADDRESSES:  Interested  persons  or 
organizations  are  requested  to  submit 
comments  to  the  Associate  Director — 
Federal  Assistance,  U.S.  Fish  and 
Wildlife  Ser\'ice,  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Comments  and  materials  relating  to  this 
notice  are  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  Service's 
Office  of  Endangered  Species.  Suite  500, 
1000  North  Glebe  Road.  ArHngton. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Spinks,  Jr.,  Chief,  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Washington.  D.C. 
20240:  (703/23S-2771). 
SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  of  1973,  es  amended  in  1982, 
requires  that  the  Service  make  a  finding 
whether  a  petition  to  list,  reclassify,  or 
delist  a  species  presents  substantial 
scientific  or  commercial  information  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  published  promptly 
thereafter  in  the  Federal  Register. 
Similarly,  section  4(b)(3)(D)(i]  of  the  Act 
requires  a  finding  within  90  days  on  a 
petition  to  revise  critical  habitat,  with 
prompt  publication  of  the  finding.  When 
a  positive  finding  is  made  on  a  petition 
to  list,  reclassify,  or  delist  a  species,  the 
Service  is  required  to  promptly 
commence  a. review  of  the  status  of  the 
species.        j 

The  petitidn  to  list  the  blackside  dace 
[Phoxinus  cumberlandensis)  as 
■  threatened  was  submitted  by  Mr. 
George  Burgess,  Secretary-Treasurer  of 
the  Southeastern  Fishes  Council,  on  May 
11, 1984,  and  was  received  by  the 
Service  on  May  16, 1984.  The  service  has 
reviewed  the  petition  and  found  that  the 
information  submitted  was  substantial 
in  indicating  the  petitioned  action  may 
be  warranted.  The  administrative  record 
for  this  finding  was  completed  on  July 
24. 1984.  The  criteria  in  50  CFR  424.14 
were  used  to  define  and  evaluate  the 
petition  and  to  distinguish  it  from 
comments. 

For  the  blackside  dace,  the  required 
status  review  began  with  the  December 
30.  1982,  vetebrate  notice  of  review  (47 
FR  58454-58460).  The  blackside  dace  is  a 
rare  minnow  with  a  restricted 
geographic  range  in  the  upper 
Cumberland  River  drainage  of  Kentucky 
and  Tennessee,  and  has  relatively 
narrow  habitat  requirements.  The 
blackside  dace  was  discovered  in  1975 


and  described  as  a  new  species  in  1978. 
Phoxinus  cumberlandensis  is  an 
inhabitant  of  small  upland  streams  of 
the  upper  Cumberland  drainage  of 
southeastern  Kentucky  and  adjacent 
extreme  northern  Tennessee.  Most 
populations  occur  above  Cumberland 
Falls,  where  the  species  is  believed  to 
have  originated.  A  small  number  of 
populations  occur  in  various  tributaries 
below  the  Falls.  General  habitat 
requirements  are  small  streams, 
moderate  gradient  with  ample  pool 
areas,  relatively  clean  and 
predominantly  rocky  substrates,  cool 
maximum  water  temperatures,  and 
probably  at  least  moderate  amounts  of 
periphytic  production  for  food.  These 
requirements  are  in  turn  linked  to 
relatively  stable,  well-vegetated 
watersheds  and  adequate  riparian 
growth  to  ensure  shading  and  cooling  of 
streams. 

The  Service  hereby  solicits  data 
concerning  this  species  now  under 
review  for  listing.  Especially  sought  is 
information  regarding  distribution, 
threats  and  any  recommended  critical 
habitat  for  the  species.  Comments 
received  will  be  considered  in  any 
future  actions  for  this  species. 

If  a  petition  is  found  to  present 
substantial  information  indicating  that 
an  action  may  be  warranted,  the  Service 
must  decide  within  12  months  of  its 
receipt  whether  the  requested  action  is 
warranted  in  accord  with  sections 
4(b)(3)(B)  and  4(b)(3)(D)(ii)  of  the  Act,  as 
amended. 

This  notice  was  prepared  by  Dr. 
James  D.  Williams  of  the  Service's 
Office  of  Endangered  Species  in 
Washington  (703/235-1975),  with 
evaulations  by  appropriate  staff 
biologists  in  the  Washington  Office  and 
Endangered  Species  Program  staff  of  the 
Service's  Regional  Offices  and  Field 
Stations. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

(Endangered  Species  Act  of  1973,  as 
amended;  Pub.  L.  93-205.  87  Stat.  884:  Pub  L. 
94-359.  90  Stat.  911.  Pub.  L.  95-632.  92  Slat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Stat,  1411  (16  U.S.C.  1531  et  seq.]) 

Dated;  August  24.  1984. 
J.  Craig  Potter. 

Acting  Assistant  Secretory  for  Fish  and 
Wildlife  and  Parks. 

|FR  Doc  84-23285  F'ied  8-31  -84  8:45  lim| 
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50CFRPart17 

Endangered  and  Threatened  vynidnfe 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  With  Critical 
Habitat  Status  for  Asciepias  Welshii 
(Welsh's  milkweed) 

agency:  Fish  and  Wildlife  Servirp,  . 

Interior. 

ACTION:  Proposed  rule:  notice  of  public 
hearing,  and  renpf^ning  of  comment 
period. 


summary:  See.  4(b)(5)fF)  of  the 
Endangered  Species  Act  of  1973  as 
amended,  requires  that  a  public  hearing 
be  held  if  reque.sted  within  45  dav.s  of 
the  publication  of  a  proposed  rule.  The 
Service  gives  notice  that  a  public 
hearing  will  be  held  in  Kanab,  Utah  on 
the  proposed  determination  of 
cndanjaered  with  cri'ical  habitat  status 
for  Asr.'cpias  welshii  (Welsh's 
milkweed),  and  that  the  comment  period 
on  the  proposal  will  be  reopened. 
DATES:  The  public  hearing  wiii  be  held 
on  Stptemger  10,  1984,  from  6:00  p.m.  to 
9:00  p.m  Comments  on  the  proposal 
must  be  received  by  September  28.  1984. 
ADDRESS:  The  public  hearing  will  be 
held  at  the  Kane  County  Courthouse, 
District  Courtroom,  70  N.  Mam.  Kanab, 
Utah.  Written  comment  and  materials 
should  be  sent  to  the  Regional  Director, 
U.S.  Fish  and  Wildlife  Service,  P  O  Eox 
2,5486,  DFC,  Denver,  Colorado  80225. 
Comments  and  materials  received  v\iil 
be  availabfe  for  public  inspection  during 
normal  business  hours,  by  appointment 


at  the  Regional  Endangered  Species 
Division,  134  Union  Boulevard,  fourth 
floor,  Lakewood,  Colorado  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  L.  Miller.  Staff  Biologist. 

Endangered  Species  Division.  U.S  Fish 
and  Wildlife  Service.  P.O  25486,  DFC, 

Denver.  Colorado  80225.  (303/234-2496). 

SUPf>LEMEhrrARY  INFORMATION:  . 

Background 

Asciepias  n  e.'s/:,'/  [Welsh's  milkweed) 
is  an  herbaceous  perennial  plant.  2.5-10 
cm.  tall,  with  large  oval  leaves  and 
cream  colored  nowers  that  are  rose- 
tinged  in  the  middle.  The  plants  grow  on 
sand  dunes  in  the  Coral  Pir.k  S'lnd 
Dunes  Kane  County.  Utah  The  species 
is  jeopardized  by  ORV  use  and  livestock 
grazing.  The  Service  proposed  a 
determination  of  endangered  with 
critical  habitat  status  for  Asciepias 
y.-eJs.hii  ;n  the  Federal  Register  June  6 
1984  (49  FR  23399-23402).  The  period  for 
submission  of  public  comments  on  the 
proposal  was  originally  scheduled  to 
end  on  August  6.  1984.  Section  4fb)(5)(E) 
of  the  Endangered  Species  Act  of  ig^S. 
as  amended,  requires  that  a  public 
hearing  be  held,  if  requested  within  45 
days  of  the  publication  of  a  proposed 
rule.  On  July  23. 1984.  the  Service 
received  a  letter  from  Milo  A.  Barney. 
Associate  Director  'or  Resource 
Management,  Utah  Department  of 
Natural  Resources,  requesting  a  hearing 
on  the  proposal  to  determine 
endangered  with  critical  habitat  status 
for  Asciepias  welstiii.  The  Service  has 
scheduled  this  hearing  for  September  18, 


1984,  for  6:00  p.m.  to  9:00  p.m.,  at  the 
Kane  County  Courthouse,  District 
Courtroom,  70  N.  Main.  Kanab,  Utah, 
Those  parties  wishing  to  make 
statements  for  the  record  should  have 
available  a  copy  of  their  statements  to 
be  presented  to  the  Service  at  the  start 
of  the  hearing. 

In  order  to  accommodate  the  hearing, 
the  Service  also  reopens  the  public 
comments  period  on  the  proposal. 
Written  comments  may  now  be 
submitted  until  September  28, 19a4.  to 
the  Service's  Office  in  the  ADDRESS 
section. 

Author 

The  prim.ary  author  of  'his  notice  is 
Dr  James  L.  Miller,  Staff  Biologist. 
Endangered  Species  Division.  U.S,  Fish 
and  W  ildlife  Service.  P  O  Box  25486. 
DFC.  Denver,  Colorado  80225  (303/234- 
2496). 
.Authority 

The  author;t\  for  this  acl:on  is  the 
Endangered  Species  Act  of  :9~3  il6  US  C 
1531  et  seq.:  Pub,  L,  93-205,  87  Stat,  884,  Pub, 
L  94-359  90  Sldt  911   P„b  L  95-632.  92  Stat. 
3751.  Pub,  L,  96-159,  93  S'di   !2:5,  Pub  L.  9"- 
304.  96  Stat  14r 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals  Plants 
(agriculture). 

Dated.  .A.u^'us;  28.  1*4 
).  Craig  Potter, 

Acting  Assis:a,-i!  i>ecre!ar\  iur  Fnh  and 
Wildlife  and  Parks. 

[FR  Doc  84-23273  Filed  8-31-64  8:46  tnil 
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This   section   o<   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
irrvestgations,  committee  meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitjons  arnJ 
applications  and  agency  statements  of 
organizatioo  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  Renewal  of  Oregon 
Department  of  Agriculture  (OR)  and 
Southern  Illinois  Grain  Inspection 
Service,  Inc.  (IL) 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

action:  Notice. 


SUMMARY:  This  notice  announces  the 
designation  renewal  of  Oregon 
Department  of  Agriculture  (Oregon),  and 
Southern  Illinois  Grain  Inspection 
Service,  Inc.  (Southern  Illinois),  official 
agencies  responsible  for  providing 
official  services  under  the  U.S.  Grain 
Standards  Act.  as  amended  (Act). 
EFFECTIVE  DATE:  October  1, 1984. 
ADDRESS:  James  R.  Conrad.  Chief. 
Regulatory  Branch.  Compliance 
Division,  Federal  Grain  Inspection 
Service.  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW„  Room 
1647  South  Building,  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525, 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  April  2. 1984,  issue  of  the  Federal 
Register  (49  FR  13061)  contained  a 
notice  from  the  Federal  Grain  Inspection 
Service  (FGIS)  announcing  that  Oregon's 
and  Southern  Illinois'  designations 
termination  on  September  30,  1984.  and 
requesting  applications  for  designation 
as  the  agency  to  provide  official  services 
within  each  specified  geographic  area. 


Applications  were  to  be  postmarked  by 
May  2. 1984. 

Oregon  and  Southern  Illinois  were  the 
only  applicants  for  each  respective 
designation. 

FGIS  announced  the  names  of  these 
applicants  and  requested  comments  on 
same  in  the  June  1, 1984.  issue  of  the 
Federal  Register  (49  FR  22840). 
Comments  were  to  be  postmarked  by 
July  16, 1984. 

No  comments  were  received  regarding 
Oregon's  and  Southern  Illinois' 
designation  renewal. 

FGIS  has  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act  (7 
U.S.C.  71  et  seq],  and  in  accordance 
with  section  7(f)(1)(B).  has  determined 
that  Oregon  and  Southern  Illinois  are 
able  to  provide  official  services  in  the 
respective  geographic  areas  for  which 
their  designations  are  being  renewed. 
Each  assigned  area  is  the  entire 
geographic  area,  as  previously  described 
in  the  April  2.  Federal  Register  issue. 

Effective  October  1,  1984,  and 
terminating  September  30,  1987,  Oregon 
and  Southern  Illinois  are  responsible  to 
provide  official  inspection  services  in 
their  respective  specified  geographic 
areas. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  to 
conduct  official  inspection  services  and 
where  the  agency  and  one  or  more  of  its 
licensed  inspectors  are  located.  In 
addition  to  the  specified  service  points 
within  the  assigned  geographic  area,  an 
agency  will  provide  official  services  not 
requiring  a  licensed  inspector  to  all 
locations  within  its  geographic  area. 

Interested  persons  may  contact  the 
Regulatory  Branch,  specified  in  the 
address  section  of  this  notice,  to  obtain 
a  list  of  an  agency  s  specified  service 
points.  Interested  persons  also  may 
obtain  a  list  of  the  specified  service 
points  by  contacting  the  agency  at  the 
following  address: 

Oregon  Department  of  Agriculture. 

Agriculture  Building.  Salem.  OR  97310 
Southern  Illinois  Grain  Inspection 

Service.  Inc..  5900  North  Illinois  Street, 

P.O.  Box  3099,  Fairview  Heights,  IL 

62208 

(Sec  8.  Pub.  L  94-582.  90  Stat.  2873  (7  U.S.C. 

79)1 


Dated:  August  17,  1984. 
Neil  E.  Porter. 
Acting  Director,  Compliance  Division. 

|FR  Hoc  84-2325,3  Fllpd  8-31 -«4,  8:45  am] 
BILLING  CODE  34I0-EN-4I 


Request  for  Comments  on  Designation 
Applicants  in  the  Areas  Currently 
Assigned  to  Agricultural  Seed 
laboratories,  Inc.  (AZ),  Decatur  Grain 
Inspection,  Inc.  (IL),  and  South 
Carolina  Department  of  Agriculture 
(SO 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

action:  Notice. 


SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  areas  currently 
assigned  to  Agricultural  Seed 
Laboratories,  Inc.  (Agri  Seed),  Decatur 
Grain  Inspection.  Inc.  (Decatur),  and 
South  Carolina  Department  of 
Agriculture  (South  Carolina), 

DATE:  Comments  to  be  postmarked  on  or 
before  October  19. 1984. 

ADDRESS:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebakken.  Jr., 
Information  Resources  Management 
Branch,  Resources  Management 
Division,  Federal  Grain  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Room  0667  South  Building,  1400 
Independence  Avenue.  SW., 
Washington,  DC  20250,  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr..  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determination  not  to  be  a  rule  oi 
regulation  as  defined  in  Executive  Order 
12291  and  Departmental  Regulation 
1512-1;  therefore,  the  Executive  Order 
and  Departmental  Regulation  do  not 
apply  to  this  action. 

The  July  2. 1984.  issue  of  the  Federal 
Register  (49  FR  27190)  contained  a 
notice  from  the  Federal  Grain  Inspection 
Service  requesting  applications  for 
designation  to  perform  official  services 
under  the  U.S.  Grain  Standards  Act,  as 
amended  (7  U.S.C.  71  et  seq.]  (Act),  in 
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the  areas  currently  assigned  to  the 
official  agencies.  Applications  were  to 
be  postmarked  by  August  1, 1984. 

Agri  Seed  and  South  Carolina,  the 
only  applicants  for  each  respective 
designation,  requested  designation  for 
the  entire  geographic  area  currently 
assigned  to  each  of  those  agencies. 

Two  applications  were  received 
requesting  designation  in  the  Decatur 
area.  Decatur  requested  designatioo  for 
the  entire  geographic  area  currently 
assigned  to  that  agency.  In  addition. 
Ronald  D.  and  Ruth  E.  Eddings, 
proposing  to  do  business  as  Eddings 
Grain  Inspection  Service  also  applied 
for  designation  for  the  entire  geographic 
area  currently  assigned  to  the  Decatur 
agency. 

In  accordance  with  §  800.206(b)(2)  of 
the  regulations  under  the  Act.  this  notice 
provides  interested  persons  the 
opportunity  to  present  their  comments 
concerning  the  applicants  for 
designation.  Ail  coments  must  be 
submitted  to  the  Information  Resources 
Management  Branch,  Resources 
Management  Division,  specified  in  the 
address  section  of  this  notice,  and 
postmarked  not  later  than  October  19, 
1984. 

Comments  and  other  avialable 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Sec.  8,  Pub.  L  94-582,  90  Stat.  2873  (7  U.S.C. 

79)) 

Dated:  August  17,  1984. 
Neil  E.  Porter, 

Acting  Director,  Compliance  Division. 

|TK  Doc  84-23254  Filed  »-31-d4.  ».45  am) 
BILLINO  CODE  3410-EM-M 


Request  for  Designation  Applicants  To 
Perform  Offlciai  Services  in  the 
Geographic  Areas  Currently  Assigned 
to  Alabama  Department  of  Agriculture 
and  Industries  (AL)  and  D.R.  Schaal 
Agency  (lA) 

agency:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed  in 
accordance  with  the  criteria  and 
procedures  prescribed  in  the  Act  This 
notice  armounces  that  the  designation  of 
two  agencies  will  terminate,  in 
accordance  with  the  Act,  and  requests 
applications  from  parties,  including  the 
agencies  currently  designated. 


interested  in  being  designated  as  the 
official  agency  to  conduct  official 
services  in  the  geographic  area  currently 
assigned  to  each  specified  agency.  The 
official  agencies  are  Alabama 
Department  of  Agriculture  and 
Industries  and  D.  R.  Schaal  Agency. 

DATE:  Applications  to  be  postmarked  on 
or  before  October  4, 1984. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Regulatory  Branch,  Comphance 
Division.  Federal  Grain  Inspection 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue.  SW.,  Room 
1647  South  Building.  Washington.  DC 
20250.  All  applications  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Department  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  (7  U.S.C.  71 
etseq..  at  79(0(1))  specifies  that  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  (FGIS)  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  perform  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 
The  Alabama  Department  of  Agriculture 
and  Industries  (Alabama).  Beard 
Building.  P.O.  Box  3336,  Montgomery, 
AL  36109.  was  designated  under  the  Act 
as  an  official  agency  for  the 
performance  of  inspection  and  weighting 
functions  on  March  1, 1982;  and  the  D.  R. 
Schaal  Agency  (Schaal).  219  River 
Avenue  North.  P.O.  Box  213,  Belmond. 
lA  50421.  for  inspection  functions  on 
that  date. 

The  agencies'  designations  terminate 
on  February  28, 1985.  Section  7(g)(1)  of 
the  Act  states,  generally,  that  official 
agencies'  designations  shall  terminate 
no  later  than  triennially  and  may  be 
renewed  according  to  the  criteria  and 
procedures  prescribed  in  the  Act. 

The  geographic  area  presently 
assigned  to  Alabama,  pursuant  to 
section  7(f)(2)  of  the  Act,  and  which  is 
the  area  that  may  be  assigned  to  the 
applicant  selected  for  designation,  is  the 
entire  State  of  Alabama,  except  those 
export  port  locations  within  the  State. 


The  geographic  area  presently 
assigned  to  Schaal.  in  the  State  of  Iowa, 
pursuant  to  section  7(f)(2)  of  the  Act, 
and  which  is  the  area  that  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  following: 

Bounded  on  the  North  by  the  northern 
Kossuth  County  line  from  U.S.  Route 
169;  the  northern  Winnebago,  Worth, 
and  Mitchell  County  lines; 

Bounded  on  the  East  by  the  eastern 
Mitchell  County  line;  the  eastern  Floyd 
County  line  south  to  B60;  B60  west  to 
T64;  T64  south  to  State  Route  188;  State 
Route  188  south  to  C33; 

Bounded  on  the  South  by  C33  west  to 
T47:  T47  north  to  C23:  C23  west  to  S56: 
556  south  to  C25:  C25  west  to  U.S.  Route 
65;  U.S.  Route  65  south  to  State  Route  3: 
State  Route  3  west  to  S41:  S41  south  to 
C55;  C55  west  to  Interstate  35;  Interstate 
35  southwest  to  the  southern  Wright 
County  line;  the  southern  Wright  County 
line  west  to  U.S.  Route  69;  U.S.  Route  69 
to  C54;  C54  west  to  State  Route  17;  and 
Bounded  on  the  West  by  State  Route  17 
north  to  the  southern  Kossuth  County 
line;  the  Kossuth  County  line  west  to 
U.S.  169:  U.S.  Route  169  north  to  the 
northern  Kossuth  County  line. 

The  following  location,  outside  of  the 
foregoing  contiguous  geographic  area  is 
presently  assigned  to  Schaal  and  is  part 
of  this  geographic  area  assignment: 
Farmers  Co-op  Company,  Eagle  Grove, 
Wright  County. 

Exceptions  to  the  described 
geographic  area  are  the  following 
locations  situated  inside  Schaal's  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies; 

Central  Iowa  Grain  Inspection 
Ser\-ice,  Inc.: 

1.  Farmers  Co-op  Ellevator  Company, 
Chapin,  Franklin  County; 

2.  HamptCKi  Farmers  Co-op  Company, 
Hampton.  Franklin  County;  and 

3.  Farmers  Community  Co-op.  Inc.. 
Rockwell.  Cerro  Gordo  County. 

A.  V.  Tischer  and  Son,  Inc.; 

1.  Cargill.  Inc..  Algona.  Kossuth 
County; 

2.  Big  Six  Elevator.  Burt.  Kossuth 
County; 

3.  Farmers  Elevator,  Goldfield.  Wright 
County;  and 

4.  Fanners  Co-op  Elevator.  Holmes, 
Wright  County. 

Interested  parties,  including  Alabama 
and  Schaal,  are  hereby  given 
opportunity  to  apply  for  designation  as 
the  official  agency  to  perform  the  official 
services  in  the  geographic  areas,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  \  800.196(b) 
of  the  regulations  issued  thereunder. 
Designations  in  the  specified  geographic 
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areas  are  for  the  period  beginning  March 
1, 1985.  and  ending  February  29, 1988. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Regulatorj-  Branch. 
Compliance  Division,  at  the  address 
hsfed  above  for  forms  and  information. 

Applications  submitted  and  other 
available  information  v^rill  be  considered 
in  determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Sees,  a  9.  Pub.  L  94-582.  90  Stat.  2873,  2875 
(7  U.S.C.  79.  79a)) 

Dated:  August  17,  1984. 
Neil  E.  Porter, 

Acting  Director,  Compliance  Division. 

|FR  Doc  8«-Z32S£  Rled  8-31-64.  8:45  am] 
BILLING  COOC  3410-EH-W 


Forest  Service 

Le  Bois,  ttte  Resort  at  Cascade  Lake, 
Boise  National  Forest,  Valley  County, 
Idaho;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  environmental 
impact  statement  for  the  development  of 
the  proposed  Le  Bois,  The  Resort  at 
Cascade  Lake  on  the  Cascade  Ranger 
District  near  Cascade,  Idaho. 

An  application  proposing  a  four- 
seasons  resort  near  Cascade  Lake  has 
been  received  from  a  private  developer. 
The  resort  would  include  downhill  ski 
facilities  on  National  Forest  land  and  a 
marina  located  on  land  administered  by 
the  Bureau  of  Reclamation.  Associated 
facilities  on  private  land  could  include  a 
ski  lodge,  condominiums,  public 
overnight  accommodations,  a 
snowmobile  and  cross-country  ski 
center,  food  and  beverage  services, 
stables,  tennis  courts,  and  a  golf  course. 

The  range  of  alternatives  for  this  site 
will  be  considered  in  the  environmental 
impact  statement,  including 
maintenance  of  the  current  management 
(no  ski  or  marina  development).  Other 
alternatives  will  consider  a  resort  with 
some  or  all  of  the  ski  or  marina 
facilities.  Alternative  locations  for  uphill 
facihties,  ski  runs,  and  support  facilities 
will  be  considered. 

Federal,  State,  and  local  agencies, 
organizations,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include: 

1.  Identification  of  those  issues  to  be 
addressed  in  the  environmental  impact 
statement. 

2.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 


3.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Bureau  of  Reclamation. 
Department  of  Interior,  will  participate 
as  a  cooperating  agency  in  development 
■  of  the  environmental  impact  statement 
to  evaluate  impacts  on  water  quality, 
the  reservoir  fishery,  recreational  use  of 
the  reservoir,  and  related  matters. 

Public  meetings  to  provide 
opportunity  for  comments  will  be  held  at 
the  Hall  of  Mirrors,  700  West  State 
Street.  Boise.  Idaho,  at  7  p.m.,  Monday. 
September  24:  and  at  the  Donnelly 
School.  Donnelly.  Idaho,  at  7  p.m. 
Tuesday,  September  25. 

John  J.  Lavin,  Forest  Supervisor  of  the 
Boise  National  Forest  in  Boise,  Idaho,  is 
the  responsible  official. 

The  analysis  is  expected  to  take  about 
12  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  October  1985. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  John  J.  Lavin,  Forest  Supervisor,  Boise 
National  Forest.  1750  Front  Street,  Boise. 
Idaho  83702.  by  October  14, 1984 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Chuck  Jones, 
District  Ranger,  Cascade  Ranger 
District,  phone  208-382-4271. 
John  J.  Lavin, 
Forest  Supervisor. 

[FR  Doc  S4-2330I  Filed  8-31-84:  845  am) 
BILLING  CODE  3410-11-M 


Rural  Electrification  Administration 

Allegheny  Electric  Cooperative,  Inc.; 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1500),  and  7 
CFR  Part  1794,  REA's  Environmental 
Policies  and  Procedures,  has  made  a 
Finding  of  No  Significant  Impact 
(FONSI),  with  respect  to  a  request  for 
financing  assistance  to  Allegheny 
Electric  Cooperative,  Inc.  (Allegheny),  of 
Harrisburg,  Pennsylvania.  This  proposed 
financing  assistance  will  be  used  by 
Allegheny  for  the  construction  of  a  20.3 
MW  conventional  hydroelectric 
generating  facility  at  an  existing 
multipurpose  dam  located  on  the 


Raystown  Branch  of  the  Juniata  River  in 
Huntingdon  County.  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Environmental 
Assessment  (EA),  along  with 
Allegheny's  Borrower's  Environmental 
Report  (BER),  andfother  related  material 
may  be  reviewed  in,  or  requested  from 
the  Office  of  the  Director,  Northeast 
Area— Electric,  REA,  South  Agriculture 
Building,  Room  0243.  Washington,  DC. 
20250,  telephone:  (202)  382-1420,  or  at 
the  offices  of  Allegheny  (Mr.  William  F. 
Matson,  President).  P.O.  Box  1266, 
Harrisburg,  Pennsylvania  17108. 
telephone:  (717)  233-5704. 

SUPPLEMENTARY  INFORMATION:  REA  has 

reviewed  the  BER  submitted  by 
Allegheny  and  determined  that  it 
represents  an  accurate  evaluation  of  the 
environmental  impacts  of  the  proposed 
hydroelectric  project.  REA  has  also 
determined  that  the  proposed 
hydroelectric  project  will  have  no 
adverse  impact  on  threatened  and 
endangered  species,  wetlands, 
important  farmland,  or  known  historic 
and  archeological  sites.  Construction  of 
the  powerhouse  and  tailrace  will  occur 
within  the  downstream  fioodplain. 
However.  REA  has  determined  there  are 
no  practicable  alternatives  to 
constructing  hydroelectric  facilities 
within  a  fioodplain.  Impacts  to  air  and 
water  quality  as  a  result  of  construction 
will  be  short-term  and  are  not  expected 
to  be  significant. 

The  alternatives  evaluated  by  REA 
included  no  action,  other  hydroelectric 
sites,  and  coal-fired  generation.  After 
evaluating  these  alternatives,  REA  has 
determined  that  construction  of  the 
hydroelectric  project,  as  proposed, 
represents  an  acceptable  alternative 
when  environmental,  economic,  and 
technical  factors  are  balanced. 

In  accordance  with  7  CFR  Part  1794. 
Environmental  Policies  and  Procedures, 
the  project  was  advertised  in  a 
newspaper  with  general  circulation  in 
Huntingdon  County.  Pennsylvania.  No 
comments  were  received. 

Based  upon  the  BER  and  other  related 
data.  REA  prepared  an  EA  and  FONSI 
concerning  the  proposed  construction. 
REA  has  concluded  that  if  the  proposed 
financing  assistance  is  approved,  it  will 
not  represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  Environmental 
Impact  Statement  is  not  necessary. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 
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Dated:  August  27. 1984. 
Harold  V.  HuDter, 

Administrator. 

|FR  Doc.  M-2337*  Filed  a~31-S4.  8  45  ami 
BILUNQ  CODE  3410-1»-y 


The  Big  Horn  County  Electric 
Cooperative,  Inc.;  Finding  of  No 
Significant  Impact 

agency:  Rural  Electinfication 
Administration:  USDA. 
action:  Notice  of  Finding  of  No 
Significant  Impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA).  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1500),  and  REA 
Environmental  Policies  and  Procedures, 
7  CFR  Part  1794,  has  made  a  Finding  of 
No  Significant  Impact  (FONSI)  with 
respect  to  a  project  proposed  by  Big 
Horn  County  Electric  Cooperative.  Inc. 
(Big  Horn),  of  Lodge  Grass,  Montana. 
The  project  consists  of  the  construction 
of  approximately  56  km  (35  miles)  of  69 
kV  transmission  line  and  would  be 
located  in  Big  Horn  County,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Environmental 
Assessment  (EA)  may  be  reviewed  at  or 
obtained  from  the  office  of  the  Director, 
Western  Area— Electric.  REA,  South 
Agriculture  Building.  Washington.  D.C. 
20240,  telephone:  (202)  382-8848,  or  the 
office  of  Big  Horn  County  Electric 
Cooperative,  Inc.,  (Mr.  Duane  A. 
Portwood,  Manager),  Lodge  Grass, 
.Montana  59050,  telephone:  (406)  639- 
2341,  during  regular  business  hours. 
SUPPLEMENTARY  INFORMATION:  REA  has 
reviewed  the  Borrower's  Environmental 
Report  (BER)  submitted  by  Big  Horn  and 
has  determined  that  it  represents  an 
accurate  assessment  of  the 
environmental  impact  of  the  proposed 
project.  The  proposed  project  would 
consist  of  approximately  56  km  (35 
miles)  of  69  kV  transmission  line 
between  the  Hardin  Substation  and  the 
Lodge  Grass  Substation.  The  new  line 
would  be  built  on  an  existing  69  kV 
transmission  line  right-of-way  after  the 
present  line  is  dismantled.  Possible  REA 
actions  could  includf  providmg 
ftnancing  assistance  to  Big  Horn  for  the 
proposed  project,  approving 
construction  contracts,  power  rate 
contract,  etc.,  related  to  utilization  of  the 
proposed  facilities. 

The  BER  and  EA  adequately  consider 
potential  impact  of  the  proposed  project 
to  resources  including  threatened  and 
endangered  species,  important  farmland, 
prime  forest  land,  prime  rangeland. 


cultural  resources,  floodplains,  and 
wetlands. 

Alternatives  examined  included  no 
action,  reconductoring  the  existing 
transmission  system,  energy 
conservation,  alternative  transmission 
routes  and  plans,  and  underground 
construction.  After  reviewing  these 
alternatives,  REA  determined  that  the 
proposed  project  is  an  acceptable 
alternative  because  it  meets  Big  Horn's 
needs  with  a  minimum  adverse  impact. 

Based  upon  the  BER  and  other  related 
data,  REA  prepared  an  EA  and  FONSI 
concerning  the  proposed  construction. 
REA  independently  evaluated  the 
proposed  project  and  concluded  that 
approval  of  financing  assistance  for  the 
project  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment. 

In  accordance  with  REA's 
Environmental  Policies  and  Procedures, 
7  CFR  Part  1794,  dated  March  13,  1984, 
Big  Horn  advertised  the  availability  of 
its  BER  in  the  local  newspaper.  No 
comments  were  received. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated:  August  28,  1984 
Harold  V.  Hunter. 
Administrator. 

(FR  Doc  84-23383  Filed  8-31-84;  8:45  un) 
BILUNQ  CODE  3410-16-M 


Homer  Electric  Assoclatlpn,  Inc.; 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1500).  and  REA 
Environmental  Policies  and  Procedures. 
7  CFR  Part  1794,  has  made  a  Finding  of 
No  Significant  Impact  (FONSI)  with 
respect  to  a  project  proposed  by  Homer 
Electric  Association,  Inc.  (Homer 
Electric),  of  Homer.  Alaska.  The  project 
consists  of  constructing  about  96  km  (59 
miles)  of  115  kV  transmission  line  in  the 
southern  portion  of  the  Kenai  Peninsula, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Environmental 
Assessment  (EA)  may  be  review^ed  at  or 
obtained  from  Mr.  William  E.  Davis. 
Director.  Western  Area— Electric,  REA. 
South  Agriculture  Building,  Washington, 
DC.  20250,  telephone:  (202)  382-8848.  or 


the  office  of  Homer  Electric  Association. 
Inc,  (Mr.  B.  Kent  Wick.  Manager),  3977 
Lake  Street.  Homer,  Alaska  99603, 
telephone:  (907)  639-2341,  during  regular 
business  hours, 

SUPPt^MEMTARY  INFORMATION:  REA  has 

reviewed  the  Borrower's  Envirormiental 
Report  (BER)  submitted  by  Homer 
Electric  and  has  determined  that  it 
represents  an  accurate  assessment  of 
the  environmental  impact  of  the 
proposed  project.  The  proposed  project 
would  consist  of  approximately  96  km 
(59  miles)  of  115  kV  transmission  line 
between  the  Fritz  Creek  Substation  and 
the  Soldotna  Substation  in  the  southern 
portion  of  the  Kenai  Peninsula.  Alaska. 
REA  may  provide  financing  assistance 
to  Homer  Electric  for  the  proposed 
project. 

The  BER  and  ElA  adequately  consider 
potential  impacts  of  the  proposed 
project  to  resources  including  prime 
farmland,  forest  land,  rangeland,  water 
quality,  air  quality,  vegetation, 
floodplains,  wetlands,  cultural  resources 
and  threatened  or  endangered  species. 

Alternatives  examined  included  no 
action,  rebuilding  the  existing 
transmission  system,  building  generating 
facilities,  energy  conservation, 
alternative  voltages,  alternative 
corridors,  and  underground 
construction.  After  reviewing  these 
alternatives,  REA  determined  that  the 
proposed  project  is  an  acceptable 
alternative  because  it  meets  Homer 
Electric's  need  with  a  minimum  of 
adverse  impact. 

Based  upon  the  BER  and  other  related 
data,  RE.^  prepared  an  EA  and  FONSI 
concerning  the  proposed  construction. 
REA  independently  evaluated  the 
proposed  project  and  concluded  that 
approval  of  financing  assistance  for  the 
project  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

In  accordance  with  REA's 
Environmental  Policies  and  Procedures. 
7  CFR  Part  1794,  dated  March  13,  1984, 
Homer  Electric  adveriised  the 
availability  of  its  BER  in  Lhe  local 
newspaper.  No  comments  were 
received. 

This  program  is  listed  in  the  Catalog 
of  Domestic  Assistance  as  10.850 — Rural 
Electrification  Loans  and  Loan 
Guarantees. 

Dated:  August  27, 1984. 
Harold  V.  Hunter. 

Administrator. 

[FR  Doc  84-23381  Filed  8-31-84.  8  45  ami 
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SoM  ConmmOon  Swvte* 

Tainter  Laka  Critical  Area  Traatmant 
RCAD  Maaaura,  Wisconsin;  Rnding  of 
No  Significant  Impact 

aobmcy:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  Finding  of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviommental  Quality  Guidelines  (40 
CFR  Part  1500);.and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Tainter  Lake  Critical  Area  Treatment. 
RC&D  Measure,  Dunn  County, 
Wisconsin. 

FOR  FURTHCR  INFORMATION  CONTACT: 
Cliffton  A.  Maguire.  State 
Conservationist,  Soil  Conservation 
Service,  4607  Hammersley  Road, 
Madison.  Wisconsin,  53711.  telephone 
(608)  264-5351. 


SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Cliffton  A.  Maguire,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  the  primary 
objective  to  stop  the  gully  advancement 
and  control  erosion  thus  protecting  the 
town  road  and  culverts  from  potential 
loss  from  erosion:  the  secondary 
objective  is  to  reduce  sediment 
deposition  into  Lake  Tainter.  This  action 
will  improve  the  quality  of  water, 
maintain  the  effectiveness  of  the  fishery 
resource  and  reduce  property  damages 
and  losses  which  diminish  the  quality  of 
life  for  the  local  residents.  The  purpose 
of  this  measure  is  critical  area 
treatment.  The  planned  works  of 
improvement  include  unstable  gullies  to 
be  shaped  and  seeded.  Runoff  waters 
from  the  watershed  will  be  controlled 
through  a  drop  inlet  structure,  a  grassed 


diversion  and  conservation  treatment  of 
the  croplands. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FO.NSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Cliffton  A.  Maguire. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  ,No.  10,901.  Resource  Conservation 
and  Development  F*rogram.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 
Dated:  July  26,  1984. 

|FR  Doc  84-23331  Filed  8-31-84  8:45  am] 
BlUJfM  CODE  3410-16-M 


CIVIL  AERONAUTICS  BOARD 

Applications  for  Cartiflcates  of  PutHic  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed;  Week  Ended 

August  24,  1984 

Subpart  Q  Applications 
The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Fullowing  the  answer  period  the  Board  mav  process  the  applic  ation  by  expedited  procedures.  .Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentative  order,   or  in  appropriate  cases  a  final  order  without  further  proceedings. 


Daw  Fited 


Docket 
No 


Descnptkm 


Aug  20,  1984 


42435 


Atlartic   Express    Co   JOfroW   Seoutt   Jr„   ZucKwt.   Scoutl.   Pasendergef   ana   Jo^n50'^,   888   Sevenieonth   Street. 


Ai«  22,  1984.. 


Aug  24.  tB84 


42361 


42194 


Tower   Trawl   Corporation   d/b/« 
VVasfungtoo,  D  C   20006-3959 

Appwatton  o<  Towjfvel  Corporat«n  d/b/g  Atlantic  Express  oursuar^t  to  secBon  401  o(  -tw  Act  and  Sodoarl  0  o»  tfie  Boards  Procedural  Regulations 
^!^LZ^  T"^!.  .^  convergence  and  neoess^  to  provKle  scheduled  ,r,tersiate,  overseas  and  toreKjr  *,  transportatcn  and  charier  air 
^swlation.  lor  a  fltiwsa  determination   and  tor  «K:h  approvals  of  mteriockinfl  and  ownersh*)  relatranships  as  rr^y  t>e  required  by  section  408  and  409  o( 

Applicant  requesu  »s>ianc«  ot  a  certificate  to  aotfy>nze  -i  to  engage  in- 

(a)  Schsduted  foreign  a*  transportation  of  pessnnfers   orocenv  and  mail,  as  totkjws. 
Between  points  within  the  united  Slates  ot  America  nciuoing.  put  not  tnnrted  to,  the  toMowmg  colerminal  oomtK 

New  VorK  New  VorV.  Miami.  Plonda. 
arxj  points  in: 
France,  mcKjdiog  Pans.  N^ce  and  Marswiie   and  beyond, 

•ri^'ri^I!^  *"!?""  ""^  ''e^"  a*  transooration  of  passengers,  property  and  rhail  between  .u  pomtt  m  the  Unrted  Slates  of  Amenc.  its  temtones 
■rxj  possessions,  and 

IC(  Worldwide  charter  air  transportation  of  persor.s  ana  orrperty  to  and  from  points  m  the  United  Sutes  ol  Ameri'-a 

Conforming  Applications.  Motions  lo  Modify  Scocw  and  Answers  may  be  tiled  by  S<?ptem6er  17   1 984 

Rcvatoach  Aimne.  c/o  Morton  L  Capian   Capten  and  iDvenanoer    ,"27  West  7th  Street,  Surte  255.  Los  Angeles  CaWomia  90017 

^^u::^:^Z"s::Tj'.".z^tz"''^  "'"^"' "  *"'""  *°'  °'  "^  ^-^  ^-^  ^^^  °  ^'  "^  '°"'=  ^  '^'^^"""  "^"'«"°™ '°  ^^ 

A.nswers  may  Be  filed  by  September  19.  1984 

^I!^l,^f!L^.o!!^AL*"JI*!ri;/co."°*^  ^    ^'"*"'    ^*"''  ^*™**™  "^  Dempsey.   1201   Pennsy.ana  Avenue.  NW  ,  Washington.  DC    20004 
buppiement  (*>   1  to  the  Application  of  VASP  foi  a  foreign  air  ,::amer  permit  ti      .       -    cwv/... 

Answers  may  be  filed  By  September  2i    1984 

Air  Via.  inc    c/o  John  W   Simpson,  Kelley  Drye  and  Warren, 

Amendment  No,  4  to  the  Application  of  Air  Via.  mc 

Answers  may  be  filed  By  September  21    1 984 


1333  New  Hampshire  Avenue,  Washington.  DC.  20036, 


Phyllis  T.  Kaylor, 

Secretary. 

[FR  Dot  84-23378  Filed  8-31-84;  8:4S  am] 
■HJJNG  CODE  S320-01-M 


Federal  Register  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


34885 


[Docket  42125;  Order  84-«-110] 

Connie  Kalitta  Services,  Inc. 
Application;  Foreign  Charter  Air 
Transportation 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause: 
Application  of  Connie  Kalitta  Services, 
Inc.  in  Docket  42125  for  certificate 
authority  under  section  401  of  the 
Federal  Aviation  Act  to  offer  fortign 
charter  air  transportation  of  property, 
and  mail.  Order  84-8-110. 

summary:  The  Board  has  tentatively 
found  and  concluded  that  (1)  the  award 
of  certificate  authority  to  Connie  Kalitta 
Services,  Inc.  to  conduct  foreign  charter 
air  transportation  of  property  and  mail 
is  consistent  with  the  public 
convenience  and  necessity,  and  (2)  that 
Connie  Kalitta  Services,  Inc.,  is  fit. 
willing,  and  able  to  provide  such 
service.  The  complete  text  of  Order  84- 
8-110  is  available  as  noted  below. 
dates:  Objections  to  the  Board's 
tentative  findings  and  conclusions  shall 
be  filed  by  September  14, 1984.  Answers 
to  objections  shall  be  filed  by  September 
21, 1984. 

ADDRESS:  All  pleadings  should  be  filed 
in  the  Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428,  in 
Docket  42125. 

FOR  FURTHER  INFORMATION  CONTACT. 
Nicholas  Lowry,  Bureau  of  International 
Aviation,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  N'W.,  Washington, 
D.C.  20428,  (202)  673-5445. 
SUPPLEMENTARY  INFORMATION:  The 
Complete  text  of  Order  84-6-110  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
NW.,  Washington,  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-8-110  to 
the  Distribution  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 

By  the  Civil  Aeronautics  Board:  August  28. 
1984. 

Phyllis  T.  Kaylor. 

Secretary. 

|FR  Doc.  84-23378  Filed  8-31-84:  8:45  Bm) 
BILLING  CODE  6320-01-11 

(Order  84-8-107;  Docket  42445) 

Temporary  Certificates  of  Public 
Convenience;  American  Airlines,  Inc. 
etal. 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  Instituting 
Show-Cause  Proceeding:  Order  84-8- 
107,  Docket  42445. 

SUMMARY:  The  Board  is  instituting  the 
Temporary  Certificate  Extension  Show- 


Cause  Proceeding  to  consider  extending 
the  duration  of  certain  authority 
contained  in  the  following  certificates  of 
public  convenience  and  necessity: 
American  Airlines,  Inc.  for  Routes  234 
and  266;  Continental  Air  Lines,  Inc.  for 
Route  256;  Delate  Air  Lines,  Inc.  for 
Route  178;  Eastern  Air  Lines,  Inc.  for 
Routes  239,  240.  and  258;  Evergreen 
International  Airlines,  Inc.  for  Route  236; 
Northwest  Airlines,  Inc.  for  Route  179; 
Pan  American  World  Airways,  Inc.  for 
Routes  132,  133,  218,  and  267;  Trans 
World  Airlines,  Inc.  for  Route  147; 
United  Air  Lines,  Inc.  for  Routes  229  and 
238;  and  Western  .Air  Lines,  Inc.  for 
Route  222. 

DATES:  Objections  to  the  proposed 
action  shall  be  filed  by  September  13, 
1984.  Replies  shall  be  filed  by  September 
20,  1984. 

ADDRESS:  .All  pleadings  should  be  filed 
in  the  Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428  in 
Docket  42445,  Temporary  Certificate 
Extension  Show-Cause  Proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Gaynes,  Bureau  of 
International  Aviation,  Civil 
Aeronautics  Board,  1825  Connecticut 
Ave.,  NW.,  Washington,  D.C.  20428, 
(202)  673-5154. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  84-8-107  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Connecticut  Ave.,  NW., 
Washington.  D.C.  20428. 

By  the  Civil  Aeronautics  Board:  August  27 
1984. 

Phyllis  T.  Kaylor, 
Secretary-. 

\rn  Doc  84-23377  Filed  8-31-84:  a45  »m) 
BILLWa  CODE  S320-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Importers  and  Retailers'  Textile 
Advisory  Committee;  Open  Meeting; 
Correction 

On  July  31.  1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
30560)  announcing  a  meeting  of  the 
Importers  and  Retailers'  Textile 
Advisory  Committee  on  Tuesday, 
September  11,  1984  at  1:30  p.m.,  Herbert 
C.  Hoover  Building,  Room  6802.  The 
purpose  of  this  notice  is  to  advise  that 
the  room  number  for  that  meeting  has 
been  changed  to  Room  3407. 

Dated:  August  29. 1984. 
Walter  C.  Lenohan, 

Deputy  Assistant  Secretary  for  Textiles  and 
Apparel. 

[TR  Doc  84-23312  Filed  8-3:-»«.  MS  am] 
BILUNG  CODE  3S10-Oe-U 


National  Oceanic  and  Atmosphwic 
Administration 

Modification  No.  1  to  PermH  No.  431; 
University  of  Maine 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  {  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  431  issued  to  Dr.  James  R. 
Gilbert,  Division  of  Wildlife,  University 
of  Maine,  Orono,  Maine  04469,  on 
August  15. 1983  (48  FR  38529),  is 
modified  to  increase  the  species 
authorized  to  be  collected. 

Accordingly,  section  A-3  is  added; 

"3.  Up  to  50  dead  marine  mammals 
per  year  of  the  following  species  may  be 
collected  when  legally  taken  incidental 
to  commercial  fishing  operations: 

a.  gray  seal  [Halichoerus  grypus]; 

b.  white-sided  dolphin 
[Lagenorhynchus  acutus); 

c.  common  dolphin  [Delphinus 
del  phis); 

d.  white-beaked  dolphin 
[Lagenorhynchus  olbirostris);  and 

e.  pilot  whale  (Globicephala 
melaena)," 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street,  N'W.. 

Washington,  DC  20235;  and 
Regional  Director,  National  Manne 

Fisheries  Service,  .Northeast  Region, 

14  ELm  Street,  Federal  Building, 

Gloucester,  Massachusetts  01930. 

Dated:  August  28,  1964. 
Roland  Finch. 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

[FH  Doc.  84-Z33M  FUed  8-31-84,  8:45  •m) 
BILUNQ  CODE  S810-22-M 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1984;  Additions 

Correction 

In  FR  Doc.  84-21912,  beginning  on 
page  32897,  in  the  issue  of  Friday, 
August  17, 1984,  in  the  third  column,  the 
eighth  line  from  the  bottom  should  read 
"SIC  7349". 

MLUNO  CODE  1S0S-01-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Personal  Property  Program; 
International  Through  Government  Bill 
of  Lading  (ITGBL) 

August  24.  1984. 

AGENCY:  Military  Traffic  Management 

Command  (MTMC).  DOD. 

ACTION:  Notice  of  Deadline  Extension 

for  Service  Organization  Certificate. 

Reference:  Federal  Register  Notice, 
July  26. 1984,  Volume  49,  No.  145,  page 
30J88. 

SUMMARY:  As  outlined  in  referenced 
notice,  all  carriers  were  requested  to 
provide  MTMC  a  notarized  copy  of  the 
revised  Service  Organization  Certificate 
(SOC)  by  August  25, 1984. 

NITMC  is  considering  modifications  to 
the  new  SOC.  In  view  of  this,  the  time 
frame  for  submitting  the  SOC  has  been 
extended  to  November  26, 1984.  The 
SOCs  which  have  been  received  and 
accepted  by  MTMC  will  remain  as  part 
of  :he  carrier's  files.  However, 
provisions  of  the  SOC  will  not  become 
effective  until  November  26,  1984.  In  the 
event  that  modifications  are  made, 
previously  submitted  SOCs  will  become 
invalid,  and  new  SOCs  will  be  provided 
for  resubmission.  The  effect  of  this 
extension  is  to  keep  in  place  the 
previously  existing  qualification  and 
common  financial  and  administrative 
control  policies  and  procedures. 
FOB  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeanie  Bell,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPQ  fRoom  423),  Washington,  DC  20315. 
Robert  F.  Waldman, 

Deputy  Director.  Directorate  of  Personal 

Property. 

[FR  Doc  S4-233«4  Filed  S-SI-M:  8  45  am| 
BILUNG  COOC  S710-<M-«I 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

[ACN:  01-30002] 

Chapter  1,  Education  Consolidation 
and  Improvement  Act  of  1981;  Intent 
to  Repay  to  the  Rhode  Island  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Intent  to  Award 
Grantback  Funds. 

SUMMARY:  Notice  is  given  that,  under 
Section  456  of  the  General  Education 


Provisions  Act  (GEPA),  the  U.S, 
Secretary  of  Education  (Secretaryl 
intends  to  repay  under  a  grantback 
arrangement  to  the  Rhode  Island  State 
Department  of  Education  (SEA)  an 
amount  equal  to  75  percent  of  the  funds 
recove.'-ed  by  the  U.S.  Department  of 
Education  (Department)  as  a  result  of  a 
final  audit  determination  issued  on  July 
7, 1983  by  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
This  notice  describes  the  SEA's  plan, 
submitted  on  behalf  of  the  Providence 
School  Department  (LEA),  for  the  use  of 
the  repaid  funds  ami  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  these  funds  available. 
date:  All  written  comments  must  be 
received  on  or  before  October  4. 1984. 
address:  All  written  comments  should 
be  submitted  to  Dr.  A.  Bruce  Gaarder, 
Director.  Division  of  Program  Support, 
Compensatory  Education  Programs.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3616,  R0B-3J, 
Washington,  DC.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  A  Bruce  Gaarder.  Telephone:  (202) 
245-9846. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  |uly  7. 1983.  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  issued  a  final  audit 
determination  against  the  SEA.  finding 
that  the  LEA  had  improperly  spent 
S62,273  in  funds  provided  under  Title  I  of 
the  Elementary  end  Secondary 
Education  Act  of  1965  (Title  I)'.  This  final 
audit  determination  was  based  on  an 
audit  of  the  Title  I  program  in  the  SEA 
during  Fiscal  Year  1982  conducted  by 
the  Department's  Inspector  General 
Audit  Agency. 

The  Assistant  Secretary  concluded  in 
his  final  audit  determination  that  an 
amount  of  $34,683  was  expended  by  the 
LEA  for  Title  I  computer-assisted 
instruction  for  scr\ices  to  children  who 
were  not  in  greatest  need  of  assistance 
or  who  were  not  identified  as 
educationally  deprived,  in  violation  of 
34  CFR  201.70  (1981).  Although 
§  201.71(d)  provided  for  the  limited 
participation  of  ron-Title  I  students,  the 
auditors  found  that  the  SEA  did  not 
demonstrate  that  the  requirements  of  the 
regulations  were  met  for  the 
participation  of  non-Title  I  students. 

It  was  further  concluded  by  the 
Assistant  Secretary  that  the  SEA  was 
required  to  refund  $25,716  for  disallowed 
costs  which  represented  Title  I  teacher 
and  teacher  aide  salaries  and  indirect 
costs  associated  with  excessive  and 
prohibited  noninstructional  duties  that 
failed  to  comply  with  the  requirements 


in  34  CFR  200.61  (1981)  of  the  Title  I 
regulations.  The  SEA  was  also  required 
to  refund  $1,874  improperly  expended 
for  resource  assistance  and  training  for 
ineligible  special  education  staff.  On 
August  25, 1983,  the  SEA  made  full 
payment  in  the  amount  of  $62,273  to  the 
Department. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  (20  U.S.C. 
1234e(a))  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  to  that 
program  and  may  arrange  to  repav  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that — 

(1)  The  practices  and  procedures  of 
the  SEA  or  LEA  that  resulted  in  the 
audit  determination  have  been 
corrected,  and  that  the  SEA  or  LEA  is  in 
all  other  respects  i.^  compliance  with  the 
requirements  of  the  applicable  program; 

(2)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  applicable  program 
and,  to  the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  SEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Request  for  Repayment  of  Funds 
Awarded  Under  a  Grantback 
Arrangement 

On  May  2, 1984,  the  SEA  formally 
requested  in  writing  repayment  of 
$46,704  (75  percent  of  the"$62,273 
returned  to  the  Department  as  a  result  of 
the  final  audit  determination)  under  a 
grantback  arrangement.  With  its 
request,  the  SEA  provided  assurances 
that  the  practices  and  procedures  of  the 
LEA  that  resulted  in  the  final  audit 
determination  have  been  corrected  and 
that  the  LEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
program.  Also  included  with  the  SEA's 
request  was  a  detailed  budget  prepared 
by  the  LEA  for  the  expenditure  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement. 
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D.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  section  458(a)(2) 
of  GEPA,  the  SEA,  in  its  May  2, 1984 
request,  submitted  a  plan  on  behalf  of 
the  LEA  outlining  the  LEA's  intent  to  use 
the  grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981  (ECIA) 
(Chapter  1). 

The  final  audit  determination  against 
the  LEA  resulted  from  improper 
expenditures  of  Title  I  funds.  However, 
since  Chapter  1  supersedes  Title  I,  the 
SEA's  proposal  reflects  the  requirements 
in  Chapter  1 — a  program,  similar  to  Title 
I,  designed  to  serve  educationally 
deprived  children  in  low-income  areas. 

The  plan  demonstrates  that  the  LEA 
proposes  to  provide  an  additional 
remedial  reading  specialist  at  one 
selected  middle  school  site.  The  funds 
will  be  used  to  pay  the  salary  and  frmge 
benefits  for  the  remedial  reading 
specialist,  buy  related  supplies  and 
materials,  and  support  appropriate 
indirect  costs.  The  selected  site,  Roger 
William  School,  has  the  greatest  number 
of  pupils  with  documented  reading 
difficulties  as  indicated  by  the  LEA's 
needs  assessment  results. 
Supplementary  reading  services  will  be 
provided  for  approximately  50 
additional  students  who  are  reading 
below  their  grade  level.  Services  will  be 
provided,  to  the  extent  possible,  to  those 
eligible-Chapter  1  children  who  were 
affected  by  the  misexpenditures  that 
resulted  in  the  final  audit  determination. 

Equitable  services  will  be  provided  to 
approximately  ten  additional  children  in 
private  schools. 

E.  The  Secretary's  Determinations 

Based  upon  a  thorough  review  of  the 
SEAs  request  for  the  repayment  of 
funds  under  Section  456  of  GEPA, 
including  the  SEA's  discharge  of  its 
payment  obligations  to  the  Department 
in  August  1983,  the  SEA's  assurances 
described  in  Part  C  of  this  notice,  and 
the  SEA's  plan  and  budget,  the 
Secretary  makes  the  following 
determinations: 

(1)  The  LEA  has  corrected  the 
practices  and  procedures  that  resulted 
in  the  final  audit  determination,  and  the 
LEA  is  in  all  other  respects  in 
compliance  wnth  the  requirements  of  the 
Chapter  1  program; 

(2)  The  SEA  has  submitted  a  plan  on 
behalf  of  the  LEA  for  the  use  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement  that  meets  the 
requirements  of  the  Chapter  1  program 


and,  to  the  extent  posaible,  benefits  the 
Chapter  1  children  who  were  affected  by 
the  nuaexpenditures  that  resulted  in  the 
audit  exceptions;  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  SEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
Chapter  1  program. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

F.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires,  at 
least  30  days  prior  to  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  that  the  Secretary  publish  in 
the  Federal  Register  a  notice  of  his 
intent  to  do  so,  and  the  terms  and 
conditions  under  which  the  payment 
will  be  made. 

In  accordance  with  this  requirement, 
notice  is  given  that  the  Secretary 
intends  to  make  available  under  a 
grantback  arrangement  to  the  SEA  an 
amount  of  $46,704,  which  is  75  percent  of 
the  funds  the  Department  has  recovered 
as  a  result  of  the  Assistant  Secretary's 
final  audit  determination.  The  Secretary 
bases  his  intention  to  enter  into  a 
grantback  arrangement  under  Section 
456  of  GEPA  on  his  determinations 
outlined  in  Part  E  of  this  notice,  and 
payment  by  the  SEA  of  all  funds  owed 
to  the  Department  as  a  result  of  the  final 
audit  determination. 

G.  Terms  and  Conditions  Under  Which 
Payment  Under  the  Grantback 
Arrangement  Will  Be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  the 
terms  and  conditions  that  the  Secretary 
deems  necessary  to  accomplish  the 
purposes  of  the  affected  program.  The 
SEA  agrees  to  comply  with  the  following 
terms  and  conditions  under  which 
payment  under  the  grantback 
arrangement  will  be  made: 

(1)  The  SEA  will  spend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  by  the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  by  the 
Secretary. 


(2)  In  accort^nce  with  Section  45S(c) 
of  GEPA  and  the  SEA's  plan,  all  funds 
received  under  the  grantback 
arrangement  wiH  be  expended  by  June 
30, 1985. 

(3)  The  SEA,  on  behalf  of  the  LEA, 
must,  not  later  than  January  1. 1986, 
submit  a  report  to  the  Secretary  which 
indicates  that  the  funds  awarded  under 
the  grantback  have  been  spent  in 
accordance  with  the  SEA's  proposed 
plan  and  approved  budget. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

Invitation  to  Comment 

The  Secretary  invites  public 
comments  on  this  notice  of  intent  to 
award  funds  under  a  grantback 
arrangement  to  the  Rhode  Island  SEA 
on  behalf  of  the  Providence  LEA. 
Interested  persons  may  send  written 
comments  to  Dr.  A,  Bruce  Gaarder  at  the 
address  at  the  beginning  of  this  notice. 
All  comments  must  be  received  on  or 
before  October  4. 1984. 

(Catalog  of  Federal  Domestic  AsHstancf  No: 
84.010 — EducaUonally  Deprived  Children— 
Local  EducalionaJ  Agenaes) 

Dated:  August  2a  1984. 
T.H.  BeU. 
Seavtnry  of  Education. 

IFF  Doc  «4-2334e  Filed  B-31-84:  8:45  •ffi] 
BtLUNQ  COOe  4000-01-M 

Office  of  Special  Education  and 
Rehabilitative  Services 

Training  Personnel  for  the  Education 
of  the  Handicapped 

agency:  Department  of  Education. 

action:  Application  notice  establishing 
closing  dates  for  transmittal  of  fiscal 
year  1985  new  awards. 

Applications  are  invited  for  new 
projects  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
program. 

Awards  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
program  are  authorized  by  Sections  631, 
632,  and  634  of  Part  D  of  the  Education 
of  the  Handicapped  Act.  The  Secretary 
published  final  regulations  for  the 
program  on  July  11,  1984  (49  PR  28370). 

(20  U.S.C.  1431,  1432, 1434) 

The  purpose  of  the  program  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  to  educate 
handicapped  children  and  youth. 

Applications  may  be  submitted  by 
State  educational  agencies,  mstitutione 
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of  higher  education,  and  other  nonprofit 
di^encies. 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  new  award  must 
be  mailed  or  hand  delivered  on  or 
before  November  9, 1984. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education.  Application  Control  Center. 
Attention;  84.029.  400  Maryland  Avenue. 
S.W.,  Washington.  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  Delivered  by  Hand 

An  application  that  is  hand  delivered 
must  be  taken  to  the  Department  of 
Education.  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3. 
7th  and  D  Streets.  SW..  Washington. 
DC. 

The  Application  Control  Center  will 
accept  hand  delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
by  the  Application  Control  Center  after 
4:30  p.m.  on  the  closing  date. 

Available  Funds 

An  applicant  for  a  grant  may  propose 
a  project  period  of  up  to  36  months. 
Generally,  awards  will  be  made  for  a 
period  of  24  to  36  months.  Since  fiscal 
year  1985  appropriation  levels  have  not 


been  determined  yet.  accurate  estimates 
of  funding  under  each  priority  are  not 
available.  It  is  expected  that  funding 
will  be  available  to  award  new  grants  at 
the  funding  levels  indicated  under  the 
application  notice  for  each  priority. 
These  estimates  of  funding  levels  do  not 
bind  the  Department  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Priorities  for  Funding 

The  regulabons  provide  that  the 
Secretary,  in  Bny  fiscal  year,  may  select 
one  or  more  of  the  ten  published 
priorities,  or  any  combination  of  those 
priorities,  for  funding.  A  separate 
competiton  wrill  be  held  for  each 
priority.  In  fiscal  year  1985  the  Secretary 
will  award  new  grants  in  accordance 
with  the  following  priorities  included 
under  §  318.11  of  the  regulations. 
Funding  is  available  only  for  institutions 
and  agencies  which  meet  State  and 
professionally  recognized  standards  for 
the  training  of  special  education  and 
related  services  personnel. 

84.029  BH— Preparation  of  Special 

Educators 

Program  Information 

This  priority  supports  projects 
designed  to  provide  preservice  training 
of  personnel  for  careers  in  special 
education  of  handicapped  children  and 
youth.  The  priority  includes  the 
preparation  of  special  educators  of  the 
handicapped,  including  personnel 
trained  in  speech,  language,  and  hearing 
impairments,  and  adaptive  physical 
educators. 

Available  Funds 

About  50  percent  of  the  funds  made 
available  for  new  Training  Personnel  for 
the  Education  of  the  Handicapped 
awards  for  fiscal  year  1985  will  be  made 
available  for  this  priority.  The  average 
grant  is  expected  to  be  about  $60,000. 

84.029FH— Preparation  of  Related 
Ser.-ir.es  Personnel 

Program  Information 

This  priority  supports  the  preservice 
preparation  of  individuals  who  provide 
developmental,  corrective,  and  other 
supportive  services  as  may  be  required 
to  assist  a  handicapped  child  or  youth  to 
benefit  from  special  education.  The 
priority  supports  the  preparation  of 
paraprofessional  personnel,  career 
educators,  recreation  specialists,  health 
services  personnel,  school 
psychologists,  social  service  providers, 
counselors,  physical  therapists, 
occupational  therapists,  volunteers,  and 


other  personnel  providing  special 
services. 

Available  Funds 

About  10  percent  of  the  funds  made 
available  for  new  Training  Personnel  for 
the  Education  of  the  Handicapped 
awards  for  fiscal  year  1985  will  be  made 
available  for  this  priority.  The  average 
grant  is  expected  to  be  about  $60,000. 

84.029QH— Preparation  of  Personnel  To 
Provide  Special  Education  and  Related 
Services  to  Newborn  and  Infant 
Handicapped  Children/Preparation  of 
Related  Services  Personnel 

Program  Information 

This  priority  supports  projects  that 
address  both  the  Preparation  of 
Personnel  to  Provide  Special  Education 
and  Related  Services  to  Newborn  and 
Infant  Handicapped  Children  priority 
and  the  Preparation  of  Related  Services 
Personnel  priority.  The  first  priority  area 
supports  the  preservice  preparation  of 
personnel  who  will  serve  newborn  and 
infant  handicapped  children,  or 
newborn  and  infant  children  who  are 
determined  to  be  at  high  risk  of  being 
handicapped,  or  both.  Personnel  may  be 
prepared  to  provide  short-term  special 
education  and  related  services  as 
necessary  in  an  intensive  care  nursery, 
or  long-term  special  education  and 
related  services  which  extend  into  a 
preschool  program.  Projects  supported 
under  this  priority  prepare  personnel  for 
employment  in  programs  characterized 
by  strong  interaction  of  the  medical, 
educational,  and  related  services 
communities,  and  by  involvement  of 
parents  or  guardians  who  are  the 
primary  care  givers  for  their  children. 
The  second  priority  supports  the 
presen'ice  preparation  of  individuals 
who  provide  developmental,  corrective, 
and  other  supportive  services  as  may  be 
required  to  assist  a  handicapped  child 
or  youth  to  benefit  from  special 
education.  The  priority  supports  the 
preparation  of  paraprofessional 
personnel,  career  educators,  recreation 
specialists,  health  services  personnel, 
school  psychologists,  social  service 
providers,  counselors,  physical 
therapists,  occupational  therapists, 
volunteers,  and  other  personnel 
providing  special  services. 

An  application  which  does  not 
address  both  priorities  will  not  be 
considered.  If  an  application  addresses 
both  the  combined  priority  areas  and  a 
non-priority  area,  the  Secretary  will 
consider  only  that  portion  which 
addresses  the  combined  priority  areas. 
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Available  Funds 


About  10  percent  of  the  funds  made 
available  for  new  Training  Personnel  for 
the  Education  of  the  Handicapped 
awards  for  fiscal  year  1985  will  be  made 
available  for  this  pnonty.  The  average 
award  is  expected  to  be  about  $65,000. 

Application  Forms 

Application  forms  and  program 
information  packages  for  new 
applications  are  scheduled  to  be 
available  for  mailing  on  September  17, 
1984.  These  materials  may  be  obtained 
by  writing  to  the  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue,  SW.  fSwitzer 
Building,  Room  4628J,  Washington,  D.C. 
20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  intended  only  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  performance  requirements 
beyond  those  imposed  under  the  statute 
and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  20  pages  in  length.  The  Secretary 
further  urges  that  applicants  submit  only 
the  information  that  is  requested. 

[Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  1820-0028) 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  (34  CFR  Part  318).  New 
final  regulations  were  published  on  July 
11,  1984  (49  FR  28370). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75.  77.  and 
78). 

FOB  FURTHER  INFORMATION  CONTACT 

Dr.  Max  Mueller,  Director,  Division  of 
Personnel  Preparation,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  4628), 
Washington,  D.C.  20202.  Telephone: 
(202)  732-1068.  (20  US.C.  1431,  1432, 
1434) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.029;  Training  Personnel  for  the  Education 
of  the  Handicapped] 


Dated:  August  28.  1904. 
T.H.BeU. 

Secretary  of  Education. 

|FR  Doc  M-2cUS0  Filea  ».J^-M.  B  46  mm\ 
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Training  Personnel  for  the  Education 
of  the  Handicapped 

agency:  Department  of  Education. 
action:  Application  notice  establishing 
the  closing  date  for  transmittal  of  fiscal 
year  1985  new  awards — Parent 
Organization  Projects. 

Applications  are  invited  for  new 
awards  for  parent  organization  projects 
under  the  Trainuag  Personnel  for  the 
Plducation  of  the  Handicapped  program. 

Awards  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
program  are  authonzed  bv  Sections  631, 
032.  and  634  of  Part  D  of  the  Education 
of  the  Handicapped  Act.  The  Secretary 
published  final  regulations  for  the 
program  on  July  11,  1984  (49  FR  28370). 

(20  U.SC.  1431.  1432.  1434) 

The  purpose  of  the  program  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  to  educate 
handicapped  children  and  youth. 
Section  631(c)(1)  of  the  Act  authorizes 
the  Secretary  to  make  grants  to  private 
nonprofit  organizations  for  the  purposes 
of  providing  training  and  information 
services  to  parents  of  handicapped 
children  and  volunteers  who  work  with 
parents  to  enable  such  individuals  to 
participate  more  effectively  with 
professionals  in  meeting  the  educational 
needs  of  handicapped  children. 

Applications  may  be  submitted  by 
nonprofit  parent  organizations,  as 
defined  in  34  CFR  318.2(b). 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  new  award  must 
be  mailed  or  hand  delivered  on  or 
before  March  21,  1985. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education,  Application  Control  Center, 
Attention:  84.029.  400  Mar>'land  Avenue. 
SW.,  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 

acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
thiit  its  application  will  not  be 
considered. 


Applications  Delivered  by  Hand 

An  application  that  is  hand  dehvered 
must  be  taken  to  the  Department  of 
Education,  .Application  Control  Center, 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets.  SW.,  Washington, 
D.C. 

The  Application  Control  Center  will 
accept  hand  dehvered  applications 
between  8.00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
by  the  Application  Control  Center  after 
430  p.m.  on  the  closing  date. 

Program  Information 

This  priority  supports  grants  to  parent 
organizations,  as  defined  in  §  318.2(b), 
for  the  purpose  of  the  Parent 
Organization  Projects  prionty  in 
§  318.11(bj[8).  This  priority  is  directed  at 
providing  training  and  information  to 
parents  of  handicapped  children  and 
youth,  and  to  volunteers  who  work  with 
parents  to  enable  those  individuals  to 
participate  more  effectively  with 
professionals  in  meeting  the  educational 
needs  of  handicapped  children  and 
youth.  These  projects  must  be  designed 
to  meet  the  unique  training  and 
information  needs  of  parents  of 
handicapped  children  and  youth, 
including  those  who  are  members  of 
groups  that  have  been  traditionally 
underrepresented,  living  in  the  area  to 
be  served  by  the  grant. 

In  selecting  projects  under  this 
priority,  the  Secretary  ensures  that 
grants  will  be — 

(A)  Distributed  geographically  to  the 
greatest  extent  possible  throughout  all 
the  States;  and 

(B)  Targeted  to  parents  of 
handicapped  children  and  youth  in  both 
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urban  and  rural  areas,  or  on  a  State  or 
regional  basis. 

Parent  training  and  information 
projects  assisted  under  this  priority 
must  assist  parents  to — 

(A)  Better  understand  the  nature  and 
needs  of  the  handicapped  conditions  of 
their  handicapped  child  or  youth: 

(B)  Provide  followup  support  for  their 
handicapped  child's  or  youth's 
eLiucationa!  programs; 

(C)  Communicate  more  effectively 
With  special  and  regular  educators. 
administrators,  related  services 
personnel,  and  other  relevant 
professionals: 

|D)  Participate  in  educational 
decisionmaking  processes  including  the 
development  of  their  handicapped 
child's  or  youth's  individualized 
education  program  under  34  CFR 
300  340-300.349: 

(F.)  Obtain  information  about  the 
proyra.ms.  services,  and  resources 
available  to  their  handicapped  child  or 
youth,  and  the  degree  to  which  the 
programs,  services,  and  resources  are 
appropriate;  and 

(F)  Understand  the  provisions  for  the 
education  of  handicapped  children  and 
youth  as  specified  under  Part  B  of  the 
Education  of  the  Handicapped  Act  and 
34  CFR  Part  300. 

Available  Funds 

About  5  percent  of  the  funds  made 
available  for  new  Training  Personnel  for 
the  Education  of  the  Handicapped 
awards  for  fiscal  year  1985  will  be  made 
available  for  this  priority.  The  average 
award  is  expected  to  be  about  S65.0OO 

Application  Forms 

Application  forms  and  program 
information  packages  for  new 
applications  are  scheduled  to  be 
available  for  mailing  on  October  9. 1984. 
These  materials  may  be  obtained  by 
wTiting  to  the  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
Programs.  Department  of  Education,  400 
Maryland  Avenue,  S\V.  (Switzer 
Building,  Room  4628),  Washington.  D.C 
20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  intended  only  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  performance  requirements 
beyond  those  imposed  under  the  statute 
and  regulations. 

The  Secretary  strongly  urges  that  the- 
narrative  portion  of  the  application  not 


exceed  20  pages  in  length.  The  Secretary 
further  urges  that  applicants  submit  only 
the  information  that  is  requested. 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  1820- 
0028) 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  (34  CFR  Part  318).  New 
final  regulations  were  published  on  July 
11,  1984  (49  FR  28370). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74.  75.  77.  and 
78). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Max  Mueller,  Director,  Division  of 
Personnel  Preparation.  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Switzer  Building.  Room  4628), 
Washington.  D.C.  20202.  Telephone: 
(202)  732-1066.  (20  U.S.C.  1431.  1432, 
1434) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.029;  Training  Personnel  for  the  Education 
of  the  Handicapped) 

Dated:  August  28, 1984. 
T.H.  Bell, 
Secretary  of  Ethcation. 

(FR  Doc  84-23351  FBed  8-31-84:  8:45  am] 
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Training  Personnel  for  the  Education 
of  the  Handicapped  Program 

agency:  Department  of  Education. 
action:  Application  notice  establishing 
the  closing  date  for  transmittal  of  fiscal 
year  1985  noncompeting  continuation 
applications. 

Applications  are  invited  for 
noncompeting  continuation  projects 
under  the  Training  Personnel  for  the 
Education  of  the  Handicapped  program 

Awards  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
program  are  authorized  by  sections  631. 
632,  and  634  of  Part  D  of  the  Education 
of  the  Handicapped  Act.  The  Secretary 
published  final  regulations  for  the 
program  on  July  11, 1984  (49  FR  28370). 

(20  U.S.C.  1431.  1432.  1434J 

The  purpose  of  the  program  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  to  educate 
handicapped  children  and  youth. 

Applications  may  be  submitted  by 
State  educational  agencies,  institutions 
of  higher  education,  and  other  nonprofit 
agencies. 


Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  an  application  for  a 
noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  on 
or  before  February  1, 1985.  If  a 
noncompeting  continuation  application 
is  late  the  Department  of  Education  may 
lack  sufficient  time  to  review  it  with 
other  noncompeting  continuation 
applications  and  may  decline  to  accept 
it. 

Applications  Delivered  by  Mail 

An  application  for  noncompeting 
continuation  projects  must  be  addressed 
to  the  Department  of  Education, 
Application  Control  Center,  Attention; 
84.029,  400  Marj'land  Avenue,  SW., 
Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  thj  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  Department  of 
Education.  Application  Control  Center. 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington, 
DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

Available  Funds 

Since  fiscal  year  1985  appropriation 
levels  have  not  been  determined  yet, 
accurate  estimates  of  funding  under 
each  priority  are  not  available.  It  is 
expected  that  funding  will  be  available 
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to  award  noncompeting  continuation 
grants  at  originally  projected  funding 
levels. 

These  estimates  of  funding  levels  do 
not  bind  the  Department  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
othenArise  specified  by  statute  or 
regulations. 

Application  Notices  • 

84. 029 A  H— Preparation  of  Special 

Educators 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  period  funding 
for  preparation  of  special  educator 
grants  that  were  awarded  initially  in 
1983  or  1984,  for  two  or  three  budget 
periods. 

84.029CH — Preparation  of  Leadership 

Person  Pi'! 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for 
doctoral  and  post-doctoral  personnel 
preparation  grants  that  were  awarded 
initially  in  1983  or  1984,  for  two  or  three 
budget  periods. 

84.029EH— Preparation  of  Related 
Services  Personnel 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for  the 
preparation  of  related  services 
personnel  grants  that  were  awarded 
initially  in  1983  or  1984,  for  two  or  three 
budget  periods. 

84. 029GH— State  Educational  Agency 
Programs 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for  State 
educational  agency  grants  that  were 
awarded  initially  in  1983  or  1984,  for  two 
or  three  budget  periods. 

84.029JH— Special  Projects 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for 
special  projects  grants  that  were 
awarded  initially  in  1983  or  1984.  for  two 
or  three  budget  periods. 

84.029LH — Specialized  Training  of 

Regular  Educators 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding,  for 
preparation  of  regular  educators  grants 
that  were  awarded  initially  in  1983  or 
1984,  for  two  or  three  budget  periods. 


84.029NH— Preparation  of  Trainers  of 
Volunteers.  Including  Parents 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for  the 
preparation  of  trainers  of  volunteers' 
grants  that  were  awarded  initially  in 
1983,  for  three  budget  periods. 

84.029NH— Parent  Organization  Projects 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for 
parent  organization  projects  grants  that 
were  awarded  initially  in  1984.  for  two 
budget  periods. 

84. 029UH—  Transition/Special 
Educators 

Program  Information 

This  priority  supports  the  continued 
second  or  third  budget  funding  for 
transition  of  handicapped  youth  to  adult 
and  working  life  grants  that  were 
awarded  initially  in  1984,  for  two  or 
three  budget  periods. 

Application  Forms 

Application  forms  and  program 
information  packages  for  noncompeting 
continuation  applications  will  be  mailed 
October  9, 1984  to  grantees  that  are 
eligible  to  apply  for  noncompeting 
continuation  grant  support  under  this 
notice. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  intended  only  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  20  pages  in  length.  The  Secretary 
further  urges  that  applicants  submit  only 
the  information  that  is  requested. 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  1820- 
0028) 

Applicable  Regulations. 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  (34  CFR  Part  318).  New- 
final  regulations  were  published  on  Julv 
11, 1984  (49  FR  28370)  Applicants  should 


prepare  their  applications  based  on  the 
final  regulations. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74.  75,  77.  and 
78), 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Max  Mueller,  Director.  Division  of 
Personnel  Preparation.  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(Switzer  Building,  Room  4628). 
Washington.  D.C.  20202.  Telephone: 
(202)  723-1068. 

(20U.S.C.  1431.1432.1434) 

(Catalog  of  Federal  Domestic  Assistance  .No. 
84.029;  Training  Personnel  for  Education  of 
the  Handicapped  Program) 

Dated:  August  28,  1984. 
T.  H.  BeU. 
Secretary  of  Education. 
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DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

[BPAF»«No.:CCS-11 

Policy  To  Implement  Council- 
Recommended  Conservation 
Surcharge 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  .Notice  of  intent  to  develop  a 
policy  and  request  for 
recommendations. 

SUMMARY:  In  accordance  with  the 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  the  .Northwest  Power 
Planning  Council  (Council)  has 
developed  model  conservation 
standards  and  recommended  to  the  BPA 
Administrator  that  a  surcharge  be 
imposed  on  BPA's  customers  for  those 
portions  of  their  loads  within  the  region 
that  are  within  States  or  political 
subdivisions  which  ha\e  net  adopted,  or 
on  customers  who  have  not  adopted,  the 
standards  or  other  conservation 
measures  to  achieve  savings 
comparable  to  the  standards,  BPA  is 
requesting  recommendations  to  assist  in 
the  development  of  a  policy  concerning 
the  implementation  of  the  Council- 
recommended  surcharge.  The  policy  will 
focus  on  certifying  compliance  with  the 
model  conservation  standards, 
reviewing  and  evaluating  alternative 
plans  for  achieving  savings  comparable 
to  the  model  conservation  standards, 
and  determining  whether  and  under 
what  conditions  BPA  will  impose  or 
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excuse  a  Council-recommended 
surcharge. 

Responsible  Official:  Sue  F.  Hickey. 
Director.  Division  of  Planning  and 
Evaluation,  Office  of  Conservation,  is 
the  official  responsible  for  developing 
the  policy. 

DATES:  A  general  information  meeting 
will  be  held  September  13, 1984,  at  1:30 
p.m.  in  Room  464  of  BPA's  Headquarters 
Building,  1002  NE.  Holladay  Street. 
Portland,  Oregon.  Written  comments 
will  be  accepted  through  October  1, 
1984. 

ADDRESS:  Comments  sh(5uld  be 
submitted  to  Ms.  Donna  L.  Geiger, 
Public  Involvement  Manager.  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Teresa  M.  Cunningham,  Public 
Involvement  office,  at  the  above  address 
or  503-230-3478.  Oregon  callers  outside 
of  Portland  may  use  the  toll-free  number 
800-452-8429:  callers  in  California, 
Idaho,  Montana,  Nevada,  Utah, 
Washington,  and  Wyoming  may  use 
800-547-6048.  Information  may  also  be 
obtained  from: 

Mr.  Roy  B.  Fox,  Division  of  Planning  and 
Evaluation,  Office  of  Conservation.  1002  ^fK. 
Holladay  Street,  Portland,  Oregon  97208.  503- 
230-4304. 

Mr.  George  E.  Gwinnutt,  Lower  Columbia 
Area  .Manager,  Suite  288,  1500  Plaza  Buitd:ng. 
1500  NE.  Irving  Street.  Portland,  Oregon 
97208,  503-230-1551. 

Mr  Ladd  Sutton.  Eugene  District  Manager. 
Room  206.  211  East  Seventh  Avenue,  Eugene, 
Oregon  97401.  503-687-6952. 

Mr.  Earl  C.  Schoer,  Acting  Upper  Columbia 
Area  Manager,  Room  561.  West  920  Riverside 
Avenue.  Spokane,  Washington  99201,  509- 
456-25ia 

.Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager.  P.O.  Box  741.  Wenatchee, 
Washington  98801,  509-662-4377,  extension 
379. 

Mr  George  E.  Eskridge,  Montana  District 
Manager,  800  Kensington.  Missoula,  Montana 
59801.  406-329-3060. 

Mr.  Richard  D.  Casad,  Puget  Sound  Area 
Manager.  Room  250.  415  First  Avenue  North, 
Seattle.  Washington  98109,  206-442^130.     - 

Mr.  Thomas  Wagenhoffer.  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla,  Washington  99362,  50&-522-6226. 

Mr.  Robert  N.  Laffel.  Idaho  Falls  District 
Manager.  531  Lomax  Street,  Idaho  Falls, 
Idaho  83401.  208-523-2706. 

Mr.  Frederic  D.  Rettemund,  Boise  District 
Manager.  Owyhee  Plaza,  Suite  245. 1109  Main 
Street.  Boise,  Idaho  83707,  208-334-9137, 

SUPPUEMENTARY  INF0RMAT10N: 

I,  Introduction 

The  Northwest  Power  Planning 
Council  (Council)  has  developed  model 
conservation  standards  and 
recommended  to  the  Administrator  the 
imposition  of  a  surcharge  on  BPA's 


customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not  adopted,  or  on  customers  who 
have  not  adopted,  the  standards  or  other 
measures  to  achieve  comparable  energy 
savings  by  January  1, 1986.  BPA,  through 
this  notice,  is  initiating  its  public  process 
to  develop  a  policy  for:  (1)  Certifying 
compliance  with  the  model  conservation 
standards,  (2)  reviewing  and  evaluating 
alternative  plans  designed  to  achieve 
comparable  savings,  and  (3)  determixiing 
whether  and  under  what  conditions  BPA 
will  impose  or  excuse  the  Council- 
recommended  surcharge.  Customers, 
State  and  local  governments,  Indian 
tribes,  and  all  other  interested  groups 
and  individuals  are  requested  to  submit 
recommendations  to  assist  in  the 
development  of  the  policy.  BPA  requests 
that  the  recommendations  focus  on  the 
identification  of  issues,  clarifying 
information,  and  possible  ways  of 
treating  the  issaes  in  the  policy.  The 
resulting  policy  will  fulfill  BPA's 
obligations  under  the  terms  of  BP.^'s 
power  sales  contracts,  the  Two- Year 
Action  Plan  developed  as  part  of  the 
Council's  Northwest  Conservation  and 
Electric  Power  Plan  (Plan),  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Regional  Act). 

BPA  is  proposing  the  following 
schedule  for  developing  and  adopting 
this  policy. 

General  Information  Meeting — September  13, 

1984 
Close  of  Comments  on  Notice  of  Intent — 

October  1,  1984 
Publication  of  Proposed  Policy — October  1984 
Opportunities  for  Public  Comment — 
on  Proposed  Policy — November  1984 
Notice  of  Final  Policy— December  31. 1984 

The  general  information  meeting, 
scheduled  for  September  13, 1984,  will 
be  held  at  the  BPA  Headquarters 
Building.  1002  NE.  Holladay  Street, 
Portland,  Oregon  at  1:30  p.m.  in  Room 
464.  This  meeting  will  be  an  informal 
discussion  of  conservation  surcharges, 
related  issues,  and  the  forthcoming 
policy. 

At  this  time,  the  Council  is 
considering  amending  the  surcharge 
methodology  contained  in  Appendix  D 
of  the  Plan.  While  the  Council  will 
conduct  a  separate  public  involvement 
process,  the  Council's  amendment 
process  is  central  to  the  development  of 
BPA's  policy.  The  Council's  surcharge 
methodology  must  be  used  by  the 
Administrator  to  calculate  the  surcharge 
that  may  be  imposed  on  a  customer. 
Issues  surrounding  the  actual 
calculation  of  the  surcharge  will  be 
handled  by  the  Council  and  are  not  a 
part  of  BPA's  process.  It  is  expected  that 


the  Council's  methodology  also  will 
address  issues  such  as:  the  possiblity  of 
a  single  utility  serving  multiple  local 
jurisdictions,  not  all  of  which  adopt  the 
model  conservation  standards  or 
comparable  alternatives;  adoption  of 
less  than  all  four  model  conservation 
standards  by  a  jurisdiction;  and 
exemptions  from  the  Council 
recommendation  to  impose  the 
surcharge, 

BPA  will  participate  in  the'Council's 
public  amendment  process,  BPA's 
principal  concerns  are  that  the  Council's 
methodology  be  clear  and 
administratively  feasible  and  defensible, 
provide  for  fair  and  equitable  treatment 
of  customers,  and  address  the  issues 
surfaced  during  their  amendment 
process.  Interested  parties  are  urged  to 
contact  the  Northwest  Power  Planning 
Council  for  further  information  at  700 
SW.  Taylor,  Portland,  Oregon  97205. 

II.  Background 

The  Regional  Act  provides  for  the 
development  of  cost-effective 
conservation  as  the  first  priority 
resource  to  be  used  in  meeting  the 
electric  power  needs  of  the  region. 
Several  mechanisms  are  provided  to 
ensure  that  such  conservation  is 
developed.  In  addition  to  the 
Administrator's  authority  to  acquire 
conservation  or  to  grant  billing  credits 
for  conservation  that  reduces  his 
obligation  to  acquire  other  resources, 
the  Council  was  given  authority  to 
develop  and  include  model  conservation 
standards  as  part  of  its  Plan.  These 
standards  adopted  by  the  Council  are 
minimum  efficiency  requirements  for 
new  electrically  heated  residential 
structures,  new  commercial  buildings, 
existing  residential  structures  which 
convert  to  electric  heat,  and  existing 
commercial  buildings  which  convert  to 
electric  space  conditioning. 

Neither  BPA  nor  the  Council  have 
authority  to  implement  the  model 
conservation  standards.  Implementation 
is  dependent  on  the  actions  of  State  or 
local  governments  or  utilities.  The 
Regional  Act  does  provide  an  incentive 
for  adoption,  however,  through  the 
conservation  surcharge.  The  Council 
may  recommend,  and  BPA  may 
subsequently  impose,  a  surcharge  on 
BPA's  customers  for  those  portions  of 
their  loads  within  the  region  that  are 
within  States  or  political  subdivisions 
which  have  not,  or  on  customers  which 
have  not,  implemented  the  model 
standards  or  otherwise  achieved 
comparable  savings. 
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A.  Statutory  Direction 

The  Regional  Act  provides  for  the 
development  of  model  conservation 
standards  as  part  of  the  Council's  Plan 
in  section  4(e)(3).  These  standards,  as 
described  in  section  4(f)(1),  are  to 
include,  among  other  things,  standards 
applicable  to  new  and  existing 
structures.  Such  standards  should  renect 
geographic  and  climatic  differences  and 
produce  all  power  savings  that  are  cost- 
effective  for  the  region  and 
economically  feasible  for  consumers. 

Once  the  standards  are  included  in 
the  Plan,  section  4(f)(2)  provides  that  the 
Council  may  recommend  to  the 
Administrator  the  imposition  of  a 
surcharge  on  customers  for  those 
portions  of  their  loads  within  the  region 
that  are  within  States  or  political 
subdivisions  which  have  not,  or  on  the 
customers  which  have  not,  implemented 
the  standards  or  other  conservation 
measures  that  achieve  energy  savings 
comparable  to  the  standards. 

Section  4(e)(3)(G)  provides  for  the 
Council  to  develop  as  part  of  its  Plan  a 
m.ethodology  for  calculating  such 
surcharges.  As  detailed  in  Section 
4(f)(2): 

Such  surcharges  shall  be  established  to 
recover  such  additional  costs  as  the 
Administrator  determines  will  be  incurred 
because  such  projected  energy  savings 
attributable  to  such  conser\-ation  measures 
have  not  been  achieved,  but  in  no  case  may 
such  surcharges  be  less  than  10  per  centum  or 
more  than  50  per  centum  of  the 
.Administrator's  applicable  rates  for  such 
load  or  portion  thereof. 

B.  Actions  by  the  Northwest  Power 
Planning  Council 

On  April  27, 1983.  the  Council  adopted 
the  Northwest  Conservation  and  Electric 
Power  Plan.  As  required  by  the  Regiona' 
Act,  the  Council's  Plan  contains  model 
conservation  standards  for  newly 
constructed  residential  and  commercial 
buildings,  and  for  conversion  of  existing 
residential  and  commercial  buildings  to 
electric  space  heating  and  conditioning. 

For  new  residential  buildings  that 
receive  building  permits  on  or  after 
January  1, 1988,  the  model  conservation 
standard,  written  as  a  performance 
standard,  is  as  follows: 


kWh/sq 

n/yr» 

Building  typa 

Ckmat* 

Zone-  1 

Ckmaie      Oiniaia 
Zone'  2     Zone"  3 

SinglB-famity 

20 
1.2 

2  8'            31 

Muft(»milty  

2.3              2  8 

*  Climate  zonas  ara  basad  on  the  number  of  heating 
degree  d«y»  eitpenerx»d  m  a  partKxilar  localjon  (Zone  1 
less  than  6  000.  Zona  2  6.XX)  to  e.JOO,  Zona  3  n  excasa 
ol  8.0O0) 

This  standard  also  applies  to  electric 
space  heating  conversions  in  residential 


buildings  that  receive  building  permits 
on  or  after  January  1, 1986.  For  electric 
space  heating  conversions  in  residential 
buildings  that  receive  bu.ldmg  permits 
on  or  before  December  31, 1985,  a 
special  standard,  contained  in  Appendix 
L  of  the  Plan,  is  applicable. 

For  commercial  buildings  that  receive 
building  permits  on  or  after  January  1, 
1986,  the  Council  has  developed  a  model 
conservation  standard  that  addresses 
electric  space  conditioning,  lighting,  and 
domestic  hot  water.  This  standard  is  a 
modified  version  of  the  most  recent 
model  energy  code  of  the  American 
Society  of  Heating,  Refrigeration  and 
Air  Conditioning  Engineers  (ASHRAE), 
ASHRAE  90-fiO.  The  standard  inriudes 
heating,  ventilating,  and  air  conditioning 
equipment  performance  specifications, 
lighting  budgets,  and  minimum  building 
envelope  efficiency  requirements.  The 
lighting  budgets  are  identical  to  those 
now  required  by  the  City  of  Seattle's 
Energy  Code,  with  the  exception  of 
office  and  retail  buildings.  The  standard 
for  ofFice  and  retail  buildings  is 
equivalent  to  the  office  standard 
currently  proposed  by  the  California 
Energy  Commission  (1.5  watts  per 
square  foot  plus  an  additional  1.5  to  3.0 
watts  per  square  foot  for  task  and  spot 
lighting). 

Chapter  10  of  the  Councils  Plan  is  a 
Two-Year  Action  Plan  in  which  the 
Council  identifies  and  discusses  the  task 
to  be  performed  by  BPA.  the  Council, 
and  others  in  the  region.  BPA  is  to 
develop  a  consistent  procedure  for 
certifying  compliance  with  each  model 
conservation  standard  (Action  Items  2.3. 
3.3,  and  6.4  and  7.3).  In  cases  where  a 
jurisdiction  or  utility  elects  not  to 
implement  the  standards  but  rather  to 
implement  other  conservation  measures 
to  achieve  comparable  savings 
(alternative  plan),  BPA  is  to  develop  a 
procedure  for  reviewing  and  evaluating 
these  alternative  plans  to  ensure  that 
savings  comparable  to  those  of  the 
model  standards  will  be  achieved 
(Action  Items  2.4,  3.6,  6.6,  and  7.4).  These 
procedures  are  to  be  available  by 
January  1,  1985.  A  number  of  other 
actions  designed  to  facilitate  the 
implementation  of  the  model 
conservation  standards  are  also 
specified. 

By  January  1, 1986,  State  governments, 
local  governments,  or  utilities  are  to 
adopt  and  enforce  the  model 
conservation  standards.  Where  such 
standards  are  not  adopted,  a  plan  to 
achieve  comparable  savings  should  be 
in  place  by  January  1,  1986.  Where 
neither  action  has  occurred,  the  Council 
has  recommended  in  section  25  of  the 
Two-Year  Action  Plan  that  the 
Administrator  Impose  a  surcharge. 


As  required  by  the  Regional  Act,  the 
Council  included  a  methodology  to 
calculate  surcharges  as  Appendix  D  of 
the  Plan.  This  methodology  starts  by 
identifying  the  additional  BPA  costs  and 
benefit  of  serving  the  load  resulting  from 
failure  to  achieve  the  energy  savings  of 
the  model  conservation  standards. 
Where  the  cost  includes  acquiring 
resources,  the  Plan  will  serve  as  a  guide 
for  identifying  resource  costs.  The  net 
incremental  costs,  the  additional  cost 
minus  the  additional  revenue,  is  divided 
by  the  noncomplying  ci:stomer's  load  to 
determine  the  unit  surcharge. 

Ad  previously  noted,  the  Council  is 
considering  amending  this  methodology. 
Parties  interested  in  the  actual 
calculation  of  the  surcharge  are  urged  to 
contact  the  Council  for  further 
information.  BPA  will  consider  any 
amendments  to  Appendix  D  in  the 
development  of  this  policy. 

C.  Actions  by  the  Bonneville  Power 
Administration 

As  part  of  BPA's  power  sales 
contracts  offered  in  August  1981,  BPA  is 
also  required  to  take  certain  actions. 
BPA  is  obligated  by  Sec.  8(d)(3)  of  the 
General  Contract  Provisions  upon 
adoption  of  the  Plan,  to  give  notice  of  its 
intent  to  adopt  a  policy  setting  the 
standards  to  be  used  for  imposing  the 
conservation  surcharge.  The  policy  shall 
include: 

(a)  standards  to  be  met  before  Bonneville 
y-\U  excuse  surcharges  which  would 
otherwise  be  appropriate,  consistent  with 
Bonneville's  obligations  to  implement  cost- 
effective  conservation  measures  to  the 
maximum  extent  practicable: 

(b)  that  Bonneville  will  impose  surcharges 
to  the  extent  not  excused  or  suspended  under 
the  terms  of  the  rule: 

(c)  an  opportunity  for  interested  persons  to 
present  views,  data,  questions,  and 
arguments  to  Bonneville  relevant  to  the 
imposition  of  surcharges  in  specific  instances, 
and  the  adequacy  of  financial  assistance 
made  available  by  Bormeville: 

(d)  that  surcharges  imposed  will  be 
continued  to  the  extent  and  for  the  penod 
projected  energy  savings  attributed  to  cost- 
effective  model  conservation  standards  are 
not  achieved. 

(e)  for  recovery  from  the  F*urchaser  of  the 
additional  costs  (including  increases  in  the 
Utility's  average  system  cost)  that  Bonneville 
will  mcur  because  the  projected  energy 
savings  attibutable  to  model  conservation 
standards  have  not  been  achieved,  subject  to 
the  limitations  set  forth  in  section  i[f]{l]  and 
41f](2)  of  Pub.  L  96-501;  provided,  however, 
that  surcharges  will  not  be  levied  as  a  result 
of  an  increase  in  a  utility's  average  system 
cost  except  to  the  extent  that  the  Utility 
failed  to  implement  conservation  measures 
that  arc  designed  to  be  cost-effective  for  its 
Consumers  in  terms  of  the  electric  rates  its 
Consumers  pay. 
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III.  Issues 

BPA  has  identified  a  number  of  issues 
associated  with  the  development  of  this 
policy.  Through  this  notice.  BPA  is 
seeking  recommendations  on  these 
issues  and  the  identification  of  and 
comment  on  other  relevant  issues.  To 
facilitiate  this  process,  some  of  the 
policy  issues  identified  to  date  are 
discussed  below.  Additionally,  a  variety 
of  options  for  treating  the  issue,  to  the 
extent  these  have  been  identified,  are 
presented. 

A.  Compliance  with  the  Model 
Conservation  Standards 

In  order  for  the  region  to  realize  the 
sdvings  from  the  model  conservation 
standards,  the  standards  must  be 
adopted  and  implemented  by  the 
appropriate  State  or  local  governments 
or  utilties.  Jurisdictions  which  are 
certified  by  BPA  as  having  adopted  the 
standards  are  then  exempt  from  the 
imposition  of  the  Council-recommended 
surcharge. 

Two  general  issues  have  been 
identified  as  having  policy  implications. 
A  brief  discussion  of  each  follows. 

1  East  of  Ariministraiion 

Certificat!  >n  that  a  jurisdiction  has 
actually  adopied  the  model  conservation 
standards  is  mfended  to  help  ensure 
that  the  expected  energy  savings  will  be 
realized.  The  more  rigorous  the  analysis, 
the  more  difficult  the  administrative 
burden.  A  balance  must  be  struck  to 
ensure  conformance  with  the  standards 
without  unduly  increasing  the 
administrative  burden. 

Options:  A  wide  range  of  options 
exists  on  this  issue.  Those  described 
here  are  not  mutually  exclusive. 

a.  Juridictions  are  presumed  to  be  in 
compliance  upon  their  certification  of 
the  adoption  of  a  code  that  is  the 
equivalent  of  the  model  conservation 
standards. 

b.  Jurisdictions  are  presumed  to  be  in 
compliance  upon  adopting  code 
language  developed  by  BPA  or  the 
Council  to  conform  with  the  model 
conservation  standards. 

c.  jurisdictions  are  presumed  to  be  in 
compliance  when  projections  of  energy 
savings,  based  on  the  requirements  of 
the  adopted  code,  indicate  energy 
performance  equivalent  to  the  model 
conservation  standards  when  analyzed 
by  a  heat  loss  methodology. 

Discussion:  The  final  policy  will  need 
to  recognize  the  trade-off  between 
accuracy  and  the  ease  of  administration. 
A  self-certification  policy  might  increase 
the  possibility  of  allowing  a  code  which 
appears  to  be  the  equivalent  of  the 
model  conservation  standards  to  be 


certified  even  if  it  contains  provisions 
that  result  in  significant  loss  of  energy 
savings.  A  detailed  analysis  of  all  code 
language,  while  helping  to  eliminate 
such  provisions,  might  be  redundant  and 
would  clearly  be  time-consuming  and 
expensive.  A  policy  which  concentrates 
on  those  elements  of  a  code  that  differ 
from  some  base  code  (BPA  or  Council 
developed)  may  provide  partial 
resolution. 

2.  Burden  of  Proof 

The  model  conservation  standards 
were  developed  to  maintain  as  much 
flexibility  as  possible  for  the  region. 
Additionally,  specific  code  language 
designed  to  be  in  compliance  with  the 
standards  k  being  developed  and  will 
be  available  shortly.  At  issue  is  who 
should  bear  the  burden  for  proving  that 
any  modification  to  the  base  codes  or 
any  entirely  new  codes  results  in 
savings  equivalent  to  the  model 
conservation  standards. 

Options:  The  options  cited  below  only 
touch  on  the  possible  ways  to  handle 
the  burden  of  proof. 

a.  A  jurisdiction  would  consult  with 
BPA  and  develop  the  type  of 
information  needed  to  verify  compliance 
with  the  model  conservation  standards. 

b  Jurisdictions  would  provide  BPA 
with  copies  of  the  code  language.  BPA 
would  independently  determine  if  the 
code  results  in  energy  performance 
equivalent  to  the  model  conservation 
standards. 

c.  Jurisdictions  would  provide  BPA 
with  certain  parameters  drawn  from  the 
requirements  of  their  code.  These 
parameters  would  then  be  used  in  a 
specified  heat  loss  methodology  to  test 
for  perfomance  equivalent  to  the  model 
conservation  standards. 

Discussion:  The  resolutions  of  this 
and  the  previous  issue  are  related.  The 
technical  assistance  that  has  been 
available  to  jurisdictions  is  also  a  factor 
to  consider  at  this  point.  The  burden  of 
proof  may  need  to  be  a  function  of  the 
degree  of  alteration  of  some  base  code 
language. 

B.  Comparable  Savings  for  Alternative 
Plans 

The  Council's  Plan  includes  a  portfolio 
of  resources  designed  to  meet  a  range  of 
loads  that  the  region  could  experience 
over  the  next  20  years.  One  way  of 
meeting  these  loads  is  the  conservation 
of  energy  through  the  adoption  and 
enforcement  of  the  various  model 
conservation  standards.  There  are 
provisions  for  actions  other  than  the 
model  conservation  standards  to  be 
taken  so  long  as  those  actions  produce 
electric  energy  savings  that  are 
comparable  to  the  model  conservation 


standards.  These  alternative  plans,  as 
they  are  known,  are  intended  to  allow 
greater  flexibility  in  meeting  the  region's 
loads. 

Six  issues  have  been  identified  to  date 
that  have  policy  implications.  A  brief 
discussion  of  each  follows. 

1.  Source  of  Savings 

The  model  conservation  standards  are 
designed  to  secure  electric  energy 
savings  from  the  building  shell  and 
heating  and  ventilating  systems  in  the 
residential  and  commercial  sectoi;s. 
Since  alternative  plans  are  to  deliver 
savings  comparable  to  the  model  ' 

conservation  standards,  there  is  an  issue 
as  to  what  sectors  (i.e..  commercial, 
residential,  industrial)  or  end-uses  (i.e., 
water  heat,  space  heat)  may  be 
appropriately  targeted  by  the  alternative 
plans. 

Options:  Early  discussions  have 
identified  a  number  of  possible 
resolutions  of  this  issue.  Among  these 
are: 

a.  Since  the  savings  must  be 
comparable  to  those  of  the  model 
conservation  standards,  the  alternative 
plans  should  at  least  target  the  same 
sector. 

b.  Since  the  model  conservation 
standard  savings  are  simply  one  of  a 
number  of  ways  of  meeting  load,  any 
other  source  of  savings  is  an  acceptable 
alternative  plan. 

c.  Since  the  model  conservation 
standard  savings  are  simply  one  of  a 
number  of  ways  of  meeting  load,  any 
other  source  of  savings  is  an  acceptable 
alternative  plan  so  long  as  no  other 
resource  in  the  resource  portfolio  is 
displaced. 

Discussion:  The  Plan  embodies  a 
collection  of  resources  designed  to  meet 
future  loads  at  least  cost.  One  of  these 
resources  is  the  model  conservation 
standards.  There  is.  however,  nothing 
unique  about  the  end-uses  and  sectors 
that  the  model  conservation  standards 
tap  for  savings.  It  may  be  reasonable  not 
to  limit  alternative  plans,  therefore,  to 
any  specific  end-use  or  sector.  However, 
an  alternative  plan  that  simply  develops 
a  resource  from  a  sector  already 
targeted  for  energy  conservation 
program  savings  will  leave  the  region 
short  the  savings  that  the  model 
conservation  standards  would  have 
delivered.  Therefore,  there  is  some  logic 
in  not  allowing  alternative  plans  which 
simply  substitute  for  other  energy 
savings  already  included  in  the  resource 
portfolio. 

2  Cost  of  Savings 

The  model  conservation  standards  are 
expected  to  deliver  savings  to  the  region 
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at  up  to  40  mills/kWh.  The  40  mills/ 
kVVh  includes  consideration  of  the  cost 
of  adoption  and  enforcement  of  the  code 
as  well  as  the  cost  of  the  associated 
conservation  measures.  In  developing 
alternative  plans,  questions  have  arisen 
as  to  whether  alternative  plans  should 
be  comparable  to  the  model 
conservation  standards  in  terms  of  cost. 

Options:  Two  obvious  options  have 
been  suggested  to  date.  These  are: 

a.  Since  alternative  plans  will 
presumably  be  adopted  by  State  or  local 
jurisdictions  or  utilities  acting  on  behalf 
of  its  citizens  or  ratepayers,  such 
jurisdictions  will  only  incur  costs  that 
are  reasonable.  No  explicit 
comparability  of  cost  should  be 
required. 

b.  Alternative  plans  must  dehver 
savings  at  a  regional  cost  not  to  exceed 
that  of  the  model  conservation 
standards — 40  mills/kWh. 

Discussion:  All  of  the  resources 
included  in  the  Council's  Plan  meet  the 
test  of  regional  cost-effectiveness.  The 
substitution  of  an  alternative  resource 
with  a  higher  cost  implies  that  the  region 
is  missing  an  opportunity  to  develop  its 
least-cost  resources,  thereby  decreasing 
the  overall  cost-effectiveness  of  the 
resource  mix.  However,  the  range  of 
resources  eligible  for  development  as  an 
alternative  plan  would  be  increased  if 
costs  were  not  imposed  as  a  constraint. 

3.  Timing  of  Savings 

Since  the  model  conservation 
standards  are  electric  efficiency 
improvements  in  new  construction  and 
conversions,  the  savings  coincide  with 
the  growth  in  load.  The  savings  also 
tend  to  be  very  long-lived.  In  developing 
comparable  savings  through  alternative 
plans,  a  determination  must  be  made 
regarding  comparability  in  timing. 

Options:  There  are  a  number  of 
possible  ways  to  approach  this  issue. 
The  options  listed  here  are 
representative  of  the  range. 

a.  Savings  for  the  alternative  plan 
must  equal  that  of  the  model 
conservation  standards  over  the  20-year 
planning  period. 

b.  Savings  for  the  alternative  plan 
must  equal  that  of  the  model 
conservation  standards  on  an  annual 
basis  over  the  20-year  planning  period. 

c.  Savings  for  the  alternative  plan 
must  equal  those  of  the  model 
conservation  standards  on  a  seasonal 
basis  over  the  20-year  planning  period. 

Discussion:  In  assemblmg  its  resource 
portfolio,  the  Council  had  to  match 
growth  in  loads  to  availability  of 
resources.  The  model  conservation 
standards  coincide  with  the  load 
growth,  assuring  that  new  loads  meet 
these  minimum  efficiency  requirements. 
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By  their  nature,  the  model  conservation 

standards  also  possess  an  inherent 
seasonality:  savings  increase  as  electric 
loads  increase  in  winter  and  summer. 
Other  resources  in  the  resource  portfolio 
tend  to  complement  these 
characteristics.  Conservation  developed 
in  lieu  of  the  model  conservation 
standards  should  at  least  approximate 
the  annual  equivalent  in  savings 
produced  by  model  conservation 
standards.  Since  the  mode!  conservation 
standards  have  identified  seasonal 
characteristics,  it  may  also  be 
reasonable  to  require  matching  these  in 
achieving  comparable  savings. 

4.  Reliability  of  Savings 

The  question  of  model  conservation 
standard  reliability  has  two  elements. 
The  first  is  the  reliability  of  the  installed 
measures.  The  second  is  the  reliability 
of  the  code  implementation.  Both  of 
these  factors  affect  the  level  of  savings 
to  be  derived  from  the  model 
conservation  standards.  Some  measure 
of  reliability  for  the  model  conservation 
standards  must  be  established  and  used 
as  the  standard  for  alternative  plans. 

Options:  Only  one  approach  has  been 
identified  to  date. 

Assume  model  conservation 
standards  deliver  100  percent  of  their 
projected  energy  savings. 

Discussion:  The  model  conservation 
standards  are  expected  to  deliver  the 
projected  energy  savings.  Essentially, 
structures  can  be  built  or  converted  in 
such  a  way  as  to  conform  to  the 
Council's  standards.Prescriptive  paths 
developed  by  BPA  and  the  Council  have 
been  designed  to  perform  in  accordance 
with  the  model  conservation  standards. 
The  main  reason  that  savings  are  not 
realized  is  that  compliance  with  the 
standards  is  less  than  100  percent;  that 
is,  buildings  are  constructed  or 
converted,  for  whatever  reason,  to  less 
than  the  standard. 

Since  the  region  is  looking  for  the 
maximum  level  of  savings  from  the 
model  conservation  standards  and  since 
there  is  little  doubt  that  once  installed 
properly,  conservation  measures 
associated  with  the  model  conservation 
standards  will  perform  reliably, 
alternative  plans  should  conform  to 
those  expectations.  However,  the 
standards  do  present  the  possibility  of 
less  than  100  percent  compliance, 
resulting  in  less  energy  savings  than 
predicted.  It  may  be  possible  to  trade  off 
the  level  of  savings  with  certainty  of 
those  savings. 

5.  Fuel  Switching 

Adoption  and  enforcement  of  the 
model  conservation  standards  ensure  a 
more  efficient  load  on  BPA  in  the  future. 


The  standards  apply  only  to  residential 
and  commercial  structures  depending  on 
electric  space  conditioning.  At  issu«, 
then,  is  whether  an  alternative  plan 
which  depends  on  simply  displacing 
electric  energy  with  some  other  energy 
source  is  acceptable. 

Options:  The  options  currently 
identified  are: 

a.  Alternative  plans  must  deal  with 
electric  energy  efficiency  improvements. 

b.  Alternative  plans  that  reduce 
electric  load  by  displacement  are 
acceptable. 

Discussion:  The  standards  are  clearly 
electric  energy  efficiency  improvements 
and  do  not  depend  on  the  substitution  of 
any  other  fuel  type.  The  issue  seems  to 
focus  on  whether  sources  of  energy  such 
as  gcothermal  and  solar,  when  used  to 
condition  space  directly  without  first 
being  converted  to  electricity,  should  be 
considered  as  acceptable  alternative 
plans.  These  fuels  may  displace 
electricity,  but  may  or  may  not  be 
accompanied  by  efficiency 
improvements. 

6.  Burden  of  Proof 

Alternative  plans  are  designed  to 
allow  the  region  flexibility  in  meeting  its 
resource  needs.  The  Council  has 
adopted  four  model  conservation 
standards  and  is  developing  code 
language  and  other  technical  assistance 
to  implement  those  standards.  For  those 
jurisdictions  not  adopting  the  model 
conservation  standards  but  proposing 
an  alternative  plan,  the  issue  is  who 
must  bear  the  burden  of  proving 
comparability. 

Options:  Two  extreme  options  that 
have  been  identified  are: 

a.  BPA  independently  analyzes 
alternative  plans  to  determine 
comparability. 

b.  The  jurisdiction  develops  the 
necessary  information  and  performs  a 
detailed  analysis  of  the  alternative 
plan's  projected  savings  in  accordance 
with  guidelines  developed  in 
consultation  with  BPA. 

Discussion:  The  options  are  intended 
to  point  out  extreme  positions.  Under 
option  a.,  BPA  conducts  an  independent 
analysis  to  determine  if  an  alternative 
plan  delivers  comparable  savings. 
Option  b.  requires  the  jurisdfction  to 
argue  its  case  for  comparability  to  the 
model  conservation  standards,  and  BPA 
reviews  the  case  for  theoretical  and 
quantitative  accuracy. 

C.  Decision  To  Impose  Council- 
Recommended  Consen-ation  Surcharge 

Section  4(f)(2)  of  the  Regional  Act 
notes  that  the  Administrator  may 
impose  a  surcharge  if  the  Council  so 
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recommends.  The  Council  has 
recommended  in  the  Plan  that  BPA 
impose  a  surcharge  on  noncomplying 
customers  or  customers  serving 
jurisdictions  that  have  adopted  neither 
the  model  conservation  standards  nor 
an  acceptable  alternative  plan.  If 
imposed,  the  amount  of  the  surcharge 
will  be  calculated  according  to  the 
methodology  developed  by  the  Council 
as  part  of  the  Plan.  Since  the 
Administrator  has  discretion  in 
determining  whether  the  surcharge  will 
be  imposed,  BPA  must  define  the  criteria 
that  will  guide  the  decision. 

Options:  Three  options  have  been 
identified. 

a.  The  Administrator  could  decide  not 
to  impose  the  Council-recommended 
conservation  surcharge. 

b.  The  Administrator  could  decide  to 
impose  the  Council-recommended 
conservation  surcharge  if  the  customer 
has  not  adopted,  or  serves  jurisdictions 
that  have  not  adopted,  the  model 
conservation  standards  or  otherwise 
achieved  savings  comparable  to  the 
standards. 

c.  The  Administrator  could  decide  to 
impose  the  Council-recommended 
conservation  surcharge  if  the  customer 
has  not  adopted,  or  serves  jurisdictions 
that  have  not  adopted,  the  model 
conservation  standards  or  otherwise 
achieved  savings  comparable  to  the 
standards,  or  has  not  been  exempted 
from  the  surcharge  using  criteria 
developed  by  BPA  as  part  of  this  policy, 

Discussion:  The  Council  must 
recommend  the  imposition  of  surcharges 
before  the  Administrator  may  impose 
them.  The  Council's  plan  and 
subsequent  amendment  process  for  the 
surcharge  methodology  have  given  all 
interested  parties  an  opportunity  to 
express  their  concerns  related  to  the 
calculation  of  the  surcharge.  It  is 
incumbent  on  the  Council  to  ensure  that 
the  recommendation  to  impose  such 
surcharge  is  fair  and  equitable.  Since  the 
recomm.endation  to  impose  a  surcharge 
was  included  in  the  Plan  and  was 
subject  to  examination  by  all  interested 
parties,  additional  specific  criteria  for 
exemption  may  be  unnecessary. 
However,  conditions  may  exist  or  arise 
under  which  the  imposition  of  the 
surcharge  is  inappropriate.  These,  if  any, 
need  to  be  identified. 

Issued  in  PortJand,  Oregon,  on  August  23, 
1984. 

James ).  Jura, 

Acting  Administrator. 

[Hi  Doc.  94-23339  Filed  8-31-M;  8:«  am) 
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Economic  Regulatory  Administration 

ONEOK,  Inc.;  Action  Taken  on  Consent 
Order 

agency:  Economic  Regulatory 
Administration,  Energy. 

action:  Notice  of  action  taken  on 
Consent  Order. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with  ONEOK, 
Inc.  (ONEOK)  as  a  final  order  of  DOE. 
EFFECTIVE  DATE:  September  4, 1934. 
FOR  FURTHER  INFORMATION  CONTACT 
James  O.  Neet,  Jr.,  Chief  Counsel,  Dallas 
Field  Office,  Economic  Regulatory 
Administration.  Department  of  Energy, 
Suite  200-E,  1341  VV.  Mockingbird  Lane, 
Dallas,  Texas  75247,  or  call  (214)  767- 
7401. 

SUPPLEMENTARY  INFORMATION:  On  July 
20, 1984,  the  ERA  published  a  notice  in 
the  Federal  Register  that  it  had  executed 
a  Consent  Order  with  ONEOK  on  May 
31,  1984,  which  would  not  become 
effective  sooner  than  30  days  after 
publication  of  that  notice.  Pursuant  to  10 
CFR  205.199j(c).  interested  persons  were 
invited  to  submit  comments  concerning 
the  terms  and  conditions  of  the 
proposed  Consent  Order. 

Comments  were  received  from  three 
entities  representing  a  total  of  10  states. 
None  of  the  comments  objected  to  the 
Consent  OrcJ&r.  All  of  the  comments 
focused  on  the  proposed  distribution  of 
funds  (if  any)  remaining  after  payment 
to  identifiable  injured  parties.  All  the 
comments  advocated  that  any  remaining 
funds  be  distributed  on  a  pro-rata  basis 
to  various  states  to  finance  energy 
related  projects. 

The  proposed  Consent  Order  stated 
that  DOE  will  deposit  the  sum  of 
Sl.800,000.00  received  from  ONEOK  into 
a  suitable  account  for  later  distribution 
by  DOE.  The  ultimate  distribution  of 
these  funds  will  depend  upon  several 
factors,  including  the  type  of  alleged 
violations  underlying  the  Consent  Order 
and  the  ability  of  the  ERA  to  identify 
ONEOK  customers  which  may  be 
entitled  to  a  refund  of  these  funds.  ERA 
has  not  yet  determined  an  appropriate 
distribution  for  the  refunded  amount. 
Accordingly,  as  the  Consent  Order 
provides,  the  monies  will  be  placed  in  a 
DOE  interest  bearing  escrow  account 
until  an  appropriate  distribution  is 
determined. 

Having  considered  all  comments 
submitted,  DOE  has  determined  that  the 
proposed  Consent  Order  with  ONEOK 
should  be  made  final  without 
modification.  The  Consent  Order  was 


adopted  as  a  final  order  on  September  4, 
1984. 

I-ssued  in  Dallas,  Texas  on  the  23rd  day  of 
August,  1984. 

James  O.  Neet,  Jr,, 

Chief  Counsel,  Dallas  Field  Office.  Economic 
Rpgulatory  Administration. 

[FR  Doc.  8+-2J340  FileJ  4-31-64;  6:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ST81-79-002,  et  al] 

Mississippi  River  Transmission  Corp., 
et  al.;  Extension  Reports 

August  29.  1984. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.221  which  is  extended 
under  §  284.105.  Three  other  symbols  are 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commissison's 
Regulations.  A  "G(HS)"  indicates 
transportation,  sale  or  assignments  by  a 
Hinshaw  pipeline;  A  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS) "  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
September  27, 1984,  file  with  the  Federal 
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Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  Tiled 


with  the  Commission  will  be  consuiered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  party  to  a 
proceeding  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 


participate  as  a  party  in  any  hearing 

therein  must  file  a  petition  to  intervene 

in  accordance  with  the  Commission's 

Rules. 

KeniMtii  F.  Plumb, 

Secretory. 


Docket  No. 


Tr«naportar/M*er 


Raapiani 


STB1- 79-002 
ST81-105- 

002' 
ST81 -129-002 
ST83-69-001 
ST93-«6-001 
S'B3-91-001 
STa3-9*-001 
S'93-97-0Cl  • 
ST83-9ft-O01 
ST83-10O-O01 
ST83-1 17-001 
3^83-122-001 
ST83-12S- 

001  ' 
ST83-1 27-001 
ST83-151-0C1 
ST63-199-001 
ST&3-260-001 
ST83- 303-001 
ST83-3O6-001 
ST84-1162- 

001  ' 


Mississipo  Rwe-  Tran»ms3ior  Cofp    9900  C3»vton  Rd    9t   loub,  MO  63124. 
Producw  5  Gas  Co    <925  GreanvKle  Ave  ,  D«Was   ^x  76206  

Natura'  Gas  P^wdnc  Co  o1  Amencs,  P  0  Box  i?08.  Lombarl,  II  80148 

Tennessee  Gas  Pipsline  Co    PO  Box  2Sii,  Hoosto"  TX  77001    

Tennessee  Gas  Pipeline  Go  ,  P  O  Box  2511.  Houston   TX  770C1     

Tennessee  Gas  Pipeline  Go    pq   Bo»25'1    Houston  TX  77001       „.., 

Plonde  Gas  Transmission  Co    P  O   Box  44   Winter  ParV.  FL  32790  

■'i-anscontmentai  Gas  Pipe  Une  Cofp    P  0   Box  1396  Houston,  TX  77251 

VaJefO  Transmission  Co  .  P  O   Box  50G   Sar  Antonio   TX  78?92 

Soutfiefn  Nalufgl  Gas  Co    PO   Box  2563   Bir-ningnam.  AL  3S202 „ 

ANR  Pipeline  Co    50C  Renaissance  Center   Defoit,  Ml  4*^43 

Taxaa  Eastern  Tranarmsaion  Corp    P  O  Box  2521    Houston.  TX  77001 _... 

Umtea  Gas  Pipe  Line  Co.  PO   '478   Houston  Tx  7700I._ __ 

Trunkhne  Gas  Co    PC   Box  1642   Houston.  Tx  77001 

Soufliem  Natural  Gas  Co    PO  Box  2563.  Birmingham,  AL  35202      

Columbia  GuH  transmission  Co    PO   Box  6e3   Houston.  Tx  770C.1   

Acadian  Gas  PipeHne  System,  1200  Milam   Sune  270C   Houston   'x  77002 

Tenn Gas  Poeline  Co    P  0   Box  2S1 1    Houston   TX  '7oei 

Natural  Gas  Pipeline  Co   ol  AmerKa,  P  0   Box  '208   ^tjntmni.  IL  S0148 

Texas  Eastern  Transmisaion  Corp    P  O  Box  2521    Houston,  TX  77001 


El  Paso  Natural  Gas  Co 
Ei  '^aso  Natural  Gas  Co  . 


Part  284 
subpart 


Panhandle  Eaalem  P«pe  Lina  Co 

►kytnem  Natural  Gas  Co 

M-ssissippi  River  ■'ransmssion  Corp.... 

Transcontw>eniai  Ga*  Pipe  Una  Co«p.. 

Do>«  Poeiine  Co  

Esperarua  Transmissor  Co         

Texas  Easterr-  Trgnsmisswn  Corp ,__ 
Soutii  CaroMrM  Electnc  and  Gm  Co.™ 

Northern  Natural  Gas  Co 

UnileC  Gas  Pipe  ^me  Co     

Texas  Eastern  Tranarraason  Co   


Houstor^  Pipe  L.ifx>  Cc  

Acadian  Gas  Pipeline  System 

Louianna  intrastate  Gas  Corp      

Columbia  Gas  Transmission  Corp    »l  al... 

Natural  Gas  Pipeline  Co  ot  Amanca     

Tenneaaae  Gas  Pipeline  Co.. 
Tenneeaee  Gas  Pipeline  Co.. 


I  0»-15-«4 
i  06-01-04 

:  06-01-84 
06-01-64 
06-10-64 
06-01-64 
06-06-64 
06-07-64 
0&-'3-«4 
06-10-64 
06-02-64 
06-13-64 

I  06-14-«4 

06-06-64 

08- ■ D-64 
06-15-64 
06-03-64 
06-C'-64 
06-: --64 
06-'5-64 


'These  extension  reports  were  filed  atler  the  data  specified  by  the  Commission s  Regulation  and  shell  tie  the  subiact  o*  a  further  Comr™»aion 
NOTt  — The  nodcmg  of  these  filings  does  not  conattma  a  determination  oi  ««tiethef  the  Mmgs  cotciv  wIt^  the  Commiasiort  Reguisions 


Effective 
dale 


11-15-64 
10-24-64 

10-31-64 

11-01-64 
n-10-84 

11-01-64 
11-19-84 
11-04-84 
11-19-64 
11-06-64 
11-05-64 

11-11-64 

11-11-64 

11-04-64 

1' -06-64 
12-J'-64 
12-23-84 

11-01-64 
11-01-84 
12-10-83 
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[Dockat  No.  CP75-33-O051 

Mountain  Fuel  Resources,  Inc.;  Petition 
to  Amend 

Augus!  28,  1984. 

Take  notice  that  on  July  31,  1964, 
Mountain  Fuel  Resources,  Inc 
(Petitioner),  79  South  State  Street.  Salt 
Lake  City,  Utah  84147.  filed  in  Docket 
No.  CP75-33-005  a  petition  to  amend  the 
order  issued  July  12.  1984,  in  Docket  No. 
CP75-33-004  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
an  extension  of  time  until  August  31, 
1984.  to  draw  down  its  Chalk  Creek 
underground  storage  reservoir  (Chalk 
Creek),  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

By  order  issued  July  12,  1984, 
Petitioner  was  authorized  to  inject  an 
additional  200,000  .Mcf  of  natural  gas 
into  Chalk  Creek  and  delay  drawdown 
until  July  31,  1984,  in  order  to  maintain 
natural  gas  service  to  the  Salt  Lake  City, 
Utah,  area  in  the  event  that  spring 
floods  and  mudslides  caused 
transmission  line  failure  upstream  of 
Chalk  Creek.  Petitioner  states  that 
because  of  the  wide  spread  occurrence 
of  mudslides  it  did  not  begin  drawdown 
at  Chalk  Creek  until  May  30,  1984. 
Petitioner  asserts  that  35,000  Mcf  of 
working  gas  remain  in  Chalk  Creek  and 


that  because  of  declining  pressure,  it  is 
able  to  withdraw  only  2,000  Mcf  of 
natural  gas  per  day:  and  it  therefore 
requires  the  additional  time  to  complete 
the  withdrawals. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
September  18,  1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F  Plumb, 

Secretary. 

IFF  Doc  64-23SW  Filed  S-31-a4:  6:46  (ml 
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[  Docket  No*.  TAS4-2- 16-001,  TA»4-2-1»- 
002  and  RP«4-9&-O01 

National  Fuel  Gas  Supply  Corp.; 
Compliance  RHng 

August  28,  1984. 

Take  notice  that  on  Augus!  14,  1984, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  .No.  4,  proposed  to  be  effective 
.^ugust  1. 1984. 

National  states  that  the  purpose  of 
this  revised  tariff  sheet  is  to  comply 
with  the  Commission  Order  dated  July 
31.  1984,  requiring  National  to  reflect, 
inter  alia,  any  downward  modifications 
due  to  its  pipeline  suppliers  rates  and 
the  elimination  of  estimated  balances 
for  the  months  of  June  and  July.  1984 
from  Account  No.  191.  National  further 
states  that  Substitue  First  Revised  Sheet 
No.  4  reflects  a  net  increase  m 
National's  rate  of  63.40<  per  Dth.  This 
change  consists  of  an  increase  in  current 
purchase  gas  cost  of  32.35c  per  Dth,  and 
an  increase  in  the  purchase  gas  cost 
surcharge  adjustment  of  31.05<  per  Dth. 

National  has  mailed  copies  of  its  filing 
to  all  of  its  jurisdictional  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission.  825 
North  Capito!  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  5,  1984.  Protests  will  be 
considered  by  the  Commission  in 
determming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secrvtary 

fFR  Doc  84-a3<»  Filed  4-31-94  8  45  dm) 
BIU.INQ  COOC  6717-01-11 


[  Docket  No.  STa4-90 1  -000 1 
Northwest  Pipeline  Corp.;  Filing 

August  29.  19ft4. 

Take  notice  that  on  August  20, 1984, 
Southwest  Gas  Corporation  (Southwest) 
filed  a  "Motion  To  Intervene,  Protest  To 
Certain  Part  284  Transportation 
Activity,  And  Request  For  Hearing." 

Southwest  is  questioning  Northwest 
Pipeline  Corporation's  (Northwest) 
Initial  Full  Report  (report)  filed  on  June 
8.  1984  in  the  above-captioned  docket. 
The  report  concerns  Northwest's 
transportation  of  natural  gas  for 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  pursuant  to  §  284.221  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
and  the  blanket  certificate  issued  to 
Northwest  in  Docket  No.  CP80-163. 
Southwest  questions,  inter  alia,  whether 
Northwest  and  its  customers  are 
providing  Panhandle  with  volumes  of 
gas  to  replace  those  volumes  of 
Panhandle's  gas  consumed  or  lost  as 
fuel  and  shrinkage  gas  during  processing 
at  .Northwest's  Opal  plant.  Southwest 
indicates  that  Northwest  assumes  that 
the  gathering  portion  of  its 
trtffisportation  service  to  Panhandle  is 
non-jurisdictional.  which  Southwest 
would  assert  is  erroneous.  Southwest 
further  states  that  the  report  is  unclear 
as  to  how  Northwest  will  treat  the 
revenues  derived  from  the 
transportation  and  gathering  service. 
Because  of  Commission  regulations  and 
because  Northwest  has  not  offered  any 
out-of  pocket  cost  information  in 
connection  with  the  Panhandle  service. 
Southwest  believes  that  the  Commission 
should  require  Northwest  to  credit  to  its 
Account  No.  191  all  revenues  derived 
from  the  Part  284  service  in  excess  of 


one  cent  per  MMBfu.  For  the  above 
reasons.  Southwest  feels  compelled  to 
protest  and  request  a  hearing. 

Southwest,  being  dependent  upon 
Northwest  for  supplies  of  natural  gas 
and  being  subject  to  the  rates  the 
Commission  authorizes  Northwest  to 
collect,  requests  that  it  be  permitted  to 
intervene  in  the  above-captioned 
proceeding  with  full  rights  of  a  party. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  11,  1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secreljry. 

(FR  Doc.  84-23381  Fifed  8-31-84;  8:46  am) 
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(Docket  No.  TA84-2-40-002] 

Raton  Natural  Gas  Co.;  Petition  for 
Waiver  of  tfie  Filing  Fee 

August  28,  1984. 

Take  notice  that  on  August  21,  1984, 
Raton  Natural  Gas  Company  (Raton) 
tendered  a  Petition  For  Waiver  Of  The 
Filing  Fee  in  connection  with  its 
compliance  filing  of  Second  Substitute 
Thirty-Second  Revised  Sheet  No.  3a  to 
its  FERC  Gas  Tariff  Original  Volume  No. 
1  on  August  14.  1984. 

Raton  contends  that  the  $2,300  fee  for 
this  compliance  filing  greatly  exceeds 
the  costs  of  the  specific  services 
performed  for  the  benefit  of  Raton  and  is 
not  consistent  with  the  objective  of 
Commission  Order  No.  361  which  is  to 
establish  a  reasonable  balance  between 
the  amount  of  the  filing  fee  and  the 
estimated  cost  of  processing  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 


September  5,  iS84.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  S4-23382  Filed  8-31-84;  8:45  am) 
BILUNQ  COOC  S717-01-M 


[Docket  Nos.  ST84-96 7-000,  et  al.] 

Transcontinental  Gas  Pipe  Line  Corp., 
et  al.;  Self-implementing  Transactions 

August  29.  1984. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  "Recipient '  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuanUo  Section  284.102  of  the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  284.123(b)(2),  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
secfion  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  §  284.163 
of  the  Commission's  Regulations  and 
section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  §  157.209  of  the 
Commission's  Regulations. 
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A  "G"  indicates  transportation  b\  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  Regulations. 

A  "GILT)"  or  G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 


34899 


§  284,222  of  the  Commissions 
Keguidtions. 

A  ■■GdfT]' or  G(HS)"  indicates 

transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission  s 
Regulations. 

A  ■■C/F(157)"  indicates  intrastate 


pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209.  Similarly,  a  "C/F(157]" 
indicates  such  transportation  performed 
by  a  }l;n8haw  Pipeline  or  distributor. 
Kenneth  F  Plumb, 
Secretary. 
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;  Transconimefrtil  Qas  Pipe  bne  Corp.. 

Mia  Louisiana  Gas  Co „...„_ 

CoiurTrt>ia  GuH  Transmission  Co 

Mountain  Fuel  Resources.  Inc , 

Mountain  Fuel  Resources,  inc 

Mountain  Fuel  Resources,  inc 

I  Mountain  Fuel  Resources.  inc....„ 

I  Mountain  Fuel  Resources,  inc- 

Natural  Gas  Pipeline  Co  ol  Ameoca.._, 
i  Oklahoma  Natural  Gas  Cc  

Natural  Gas  Pipeline  Co  ot  Amenc*.... 

Tennessee  Sas  Pipeline  Co 

Mc'vi^iair'  Pje,  Resources.  Inc 

Tennessee  Gas  Pipeline  Co _„ ... 

3ci.'.  Gas  'Pipeline  Corp  , , 

Del^i  Gas  Pipeline  Corp „....„« 

A\R  Pipeline  Co        .... 

Nortne'n  Naiu'ai  Gas  Co 

Nothuin  jtiities.  Inc _...„_ „ 

K  N  Energy,  tnc  „.««„„.« 

^kxlnern  Ni,Turai  Gas  Co     „ 

Moon'.air^  ^jei  Resources   Iric „ „ 

Mountain  Fuel  Resources  Inc 


Transcontinental  GflS  Pipe  LifW  Corp 

■''en.nessee  Gas  Pipei'ne  Co  , 

National  Fuel  Gas  SupoN  Corp,.„ , 

Louisiana  mtrasiate  Gas  Corp 

Unitea  Gas  Pipe  ^.ne  Go         ....«..«.„„„, 

Tennessee  Ga?  Pipeime  Cc  , 

Tennessee  Gas  t^ipeime  Co      „. 

Natural  Gas  Pipeline  C.,.1   o*  Anierica „. 

Nc'^"ie'n  Nai.-ia!  Gas  Co  

T'anscontinentai  Gas  Pipe  Lne  Corp 

'ransconttnentai  Gas  Pipe  L-ne  Corp 
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Equitable  Gas  Co        .._.„ 
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Channel  Inaustnes  Gas  Co 
Transcontinental  Gas  P.pe  _ine  Corp.. 
Natura'  Gas  Pipelne  Co   o*  A~ienca..., 

Tennessee  Gas  Pipeline  Co    „. 

Consumers  Power  Co  ..„ 

Michigan  Gas  Sto'age  Co 

Norw\e^  Utilities   inc    __._ 

Unitea  Gas  Pipe  Lme  Co 

UnileC  Gas  Pipe  Line  Co-..._.™.„ . 

Valero  ''ransmiasion  Co 


Arkansas  Louisiana  Gas  Co 
T'anscontinentai  Gas  Pipe  ,_ine  Corp  . 
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LimteO  Gas  Pipe  Line  Co  _. 
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Tennessee  Gas  Pipeline  Co.., 


Tranacontmental  Gas  Pipe  Line  Corp.. 
Texas  Eastern  Transmission  Corp 

ANB  Pipelino  Co  

ANR  Ripeline  Co  „ 

Tennessee  Qas  Pipeline  Co 

ANR  P^Mlme  Co 

Panhandle  Eastern  Pipe  litw  Co 

Cokjmbia  Gas  Transmisaion  Corp 

Toinklme  Gas  Co         

Northern  Natural  Gas  Co 

Panhandte  Eastern  Pipe  Lir>e  Co 

Colorado  Interstate  Gas  Co 
Cokimbia  Gas  Transnussion  Corp 
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Fibers  Operations  el  Ml 
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ip  Hiver  ''ansmisaion  Coip-™ 
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Th-;   p, peine  Cc  ,.„.„ 
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UGI  Corp      
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Western  Area  Power  Administration 

Salt  Lake  City  Area;  Revised  Proposed 
General  Power  IMarketing  CrtteHa  and 
Allocation  Criteria 

agency:  Western  Area  Power 
Administration,  DOE. 
action:  Publication  of  the  Revised 
Proposed  General  Power  Marketing 
Criteria  and  Allocation  Criteria. 

summary:  The  Western  Area  Power 
Administration  (Western)  has  been 
developing  new  marketing  and 
allocation  criteria  for  the  Colorado  River 
Storage  Project  (CRSP).  Collbran,  Provo 
River,  and  Ri  Grande  Projects  since  the 
initial  public  information  forum  was 
held  on  May  22, 1980,  in  Salt  Lake  City, 
Utah.  The  period  for  submitting  written 
comments  on  the  proposed  criteria 
published  in  the  Federal  Register  on 
August  23, 1983,  officially  ended 
November  15, 1983.  The  last  information 
forum  was  held  September  7, 1983,  to 
discuss  the  published  proposed  criteria, 
and  a  2-day  public  comment  forum 
ended  October  6, 1983.  About  1500 
written  comments  have  ben  considered 


in  the  development  of  the  revised 
proposed  criteria  bythe  Salt  Lake  City 
Area  (SLCA).  The  Revised  Proposed 
General  Power  Marketing  Criteria  and 
Allocation  Criteria  for  the  SLCA 
Integrated  Projects  is  published  herein, 
together  with  a  discussion  of  the  issues 
and  revisions.  Hypotheiical  allocation 
tables  are  also  published  herein  for  the 
convenience  of  potential  applicants. 
Major  comments  which  are  not 
addressed  in  this  Federal  Register  notice 
will  be  analyzed  prior  to  the  issuance  of 
final  marketing  and  allocation  criteria. 
A  brief  description  of  the  projects 
included  in  the  SLCA  Integrated  Projects 
follows. 

Colorado  River  Storage  Project  and 
Participating  Projects  (Glen  Canyon, 
Flaming  Gorge,  Blue  Mesa,  Crystal, 
Morrow  Point,  and  Fontenelle 
Powerplants).  Authorized  in  1956,  the 
CRSP  initiated  the  cmprehensive 
development  and  use  of  water  resources 
of  the  Upper  Colorado  River.  CRSP 
storage  units  stabilize  the  erratic  flows 
of  the  Colorado  River  and  its  tributaries 
so  that  annual  water  delivery 
commitments  to  the  Lower  Colorado 
River  Basin,  as  well  as  to  farmers. 


municipalities,  and  industries  in  the 
Upper  Basin,  can  be  met.  Delivery  of 
this  water  to  consumers  is  accomphshed 
through  the  participating  projects. 
Several  participating  projects  have  been 
completed,  one  of  which  has  a 
powerplant  (Fontenelle),  and  others, 
such  as  the  Central  Utah  Project,  are 
under  construction.  Additional 
development  is  expected  in  future  years. 

Initial  generation  began  in  1963.  The 
maximum  operating  capacity  of  the  six 
powerplants  is  currently  about  1,550 
MW.  The  adjusted  average  annual 
generation  over  the  11-year  period  from 
1972  through  1982  was  about  5,588,000 
MWh.  An  adjustment  was  made  to 
properly  reflect  generation  at  the  Crystal 
Powerplant  since  1978.  These  resources 
are  being  marketed  to  about  100 
customers  and  many  additional  member 
systems.  Existing  contracts,  with  one 
exception,  will  terminate  at  the  end  of 
the  September  1989  bilhng.  period.  One 
contract  terminates  on  November  25, 
1991. 

Collbran  Project  (Upper  Molina  and 
Lower  Molina  Powerplants).  Authorized 
in  1952  and  in  service  since  1962,  the 
output  of  the  Collbran  Project  is  sold  to 
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one  customer.  The  maximum  operating 
capacity  of  the  powerplants  is  presently 
14.0  MW.  The  average  annual 
generation  over  the  18-year  period  from 
1965  through  1982  was  53.300  MWh.  The 
existing  contract  terminates  at  the  end 
of  the  September  1989  billing  period. 

Rio  Grande  Project  (Elephant  Butte 
Powerplant).  The  Rio  Grande  Project 
was  authorized  in  1905.  and  the 
powerplant  went  into  service  in  1940. 
The  maximum  operating  capacity  of  the 
Elephant  Buttle  Powerplant  is  27.0  MW. 
The  average  annua!  generation  was 
60.700  MWh  for  the  41-year  period  from 
1941  through  1981.  Rio  Grande  resources 
are  marketed  to  two  customers.  The 
existing  sales  contracts  terminate  on 
September  30,  1989. 

Provo  River  Project  (Deer  Creek 
Powerplant).  The  Deer  Creek 
Powerplant  was  authorized  on  August 
20, 1951,  completed  in  1958,  and  began 
generation  the  same  year.  The  maximum 
operating  capacity  of  Deer  Creek 
Powerplant  is  about  5.0  MW  and  the 
average  annual  energy  production  for 
the  24-year  period  for  1958  through  1981 
was  25.600  MWh. 

A  contract  dated  December  20. 1983. 
among  the  United  States,  the  Provo 
River  Water  Users'  Association,  Weber 
River  Water  Users'  Association,  and 
Utah  Power  &  Light  Company  (UP&L)  is 
terminable  only  by  the  mutual  consent 
of  the  parties.  Articles  15  and  16  of  the 
contract  provide  for  the  concurrent 
replacement  of  capacity  and  energy 
losses  experienced  by  UP&L  as  a  result 
of  the  diversion  of  Weber  River  water  to 
the  Provo  River,  that  would  otherwise 
have  been  used  by  UP&L  to  generate 
power  at  their  hydroplant  on  the  Weber 
River.  However,  UP&L  has  accepted 
available  generation  from  the  Deer 
Creek  Powerplant  for  a  period,  usually  a 
month  at  a  time,  as  satisfactory 
replacement  of  the  losses  experienced. 
The  diversions  are  made  from  October 
15-April  15.  CRSP  has  purchased  the 
remaining  output,  except  for  power  sales 
to  the  two  small  project-related  loads  at 
the  dam  site  which  generally  total  less 
than  100  MWh  a  year. 
ADDRESS:  On  or  before  October  26, 1984. 
written  comments  on  the  revisions  to  the 
proposed  criteria  and  marketing  plan 
may  be  sent  to  Mark  N.  Silverman, 
Acting  Area  Manager,  Salt  Lake  City 
Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  City.  UT  84147,  Telephone:  (801) 
524-5493. 

SUPPLEMENTARY  INFORMATION: 

Contents  of  Supplementary  InformatioD 
Section 

A.  Summary  of  Revisions 
B  Major  Issues 
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C  Special  Allocation  Issues 

D.  Other  Issues 

E  Regulatory  Procedure  Requirements 

A.  Suntunary  of  Revisions 

The  major  revisions  to  the  proposed 
General  Power  Marketing  Criteria  and 
Allocation  Criteria  are  listed  below: 

1.  Allocation  prionties  and  eligibility 
requirements  have  been  clarified  and " 
modified  to  recognize  priority  of 
nonpreference  entities  acting  as  agents 
for  public  entities  over  other 
nonpreference  entities.  Special 
eligibility  requirements  for  wholesale 
utilities  have  been  eliminated  in  favor  of 
contract  provisions  for  all  customers. 
Failure  to  comply  may  result  in  the  loss 
of  all  or  a  part  of  the  resources 
committed.  In  addition,  certain  entities 
taking  significant  and  tangible  steps  to 
acquire  the  means  to  distribute  power 
within  designated  periods  of  time  are 
now  recognized  as  qualified  applicants 
for  Federal  power.  Allocation  criteria 
appear  in  Appendix  B,  and  include  the 
following  additional  changes: 

(a)  Allocations  may  be  eliminated  or 
reduced  unless  existing  customers 
demonstrate  compliance  with  the  spirit 
of  the  resale  of  electric  energy  article  by 
either  directly  or  indirectly  passing  on  " 
the  benefits  of  purchasing  federally- 
generated  power. 

(b)  If  reallocations  are  required,  they 
will  be  made  at  the  discretion  of  the 
Administrator. 

2.  The  areas  in  Arizona  served  by  the 
Continental  Divide  Electric  Cooperative. 
.Navopache  Electric  Cooperative,  and 
the  Littlefield  Electric  Cooperative  that 
were  previously  in  the  Southern  Division 
have  been  included  in  the  Northern 
Division  for  administrative  convenience, 
and  the  restricted  market  area  for  new- 
customers  has  been  defined. 

3.  The  option  to  purchase  400  GWh 
was  selected.  All  purchases  of  firming 
power  and  energy  would  be  on  a  pass- 
through-cost  basis. 

4.  CRSP  marketable  resources  were 
reduced  slightly  for  additional  priority 
uses,  and  amounts  have  been 
determined  by  the  Bureau  of 
Reclamation  using  a  new  hydrology 
model.  The  new  model  resulted  m  an 
increase  in  the  projected  annual  energy 
of  about  525  GWh,  Additional  resources 
may  be  included  prior  to  finalization  of 
the  plan,  including  abaout  130  MW 
which  may  be  constructed  with  non- 
Federal  funds.  The  derivation  of  the 
SLCA  Integrated  Project's  marketable 
resources  is  explained  in  Appendix  A. 

5.  The  option  to  withdraw  all  CRSP  in 
1999  from  the  Southern  Division  (S.D.) 
was  not  selected,  but  the  proposed  S.D. 
commitments  from  1989-1999  have  been 
adjusted.  Proposed  commitments  m  the 


S.D.  are  based  on  about  17  percent 
(summer)  and  about  10  percent  (winter) 
of  1200  MW  to  reflect  the  intent  of  initial 
CRSP  allocations,  to  reflect  changes  in 
Northern  Division  seasonal  load 
diversity  for  new  customers,  and  to 
recognize  a  potential  change  in  the 
availability  of  Federal  resources  in  the 
S.D.  Required  energy  adjustments  in  the 
S.D.  would  be  made  in  accordance  with 
one  of  the  alternatives  described  and 
demonstrated  in  an  Appendix  D.  Tliis 
temporary  appendix  will  be  eliminated 
when  an  alternative  is  selected  and 
included  in  Appendix  C. 

6.  The  basis  of  monthly  obligations 
was  changed  from  the  resource  pattern 
to  load  patterns.  Load  patterns  are  the 
bases  of  existing  obligations. 

7.  The  minimum  schedule  requirement 
was  changed  from  65  percent  of  the 
average  capacity  to  35  percent  of  the 
firm  contract  rate  of  delivery  (CROD). 
subject  to  adjustment  by  Western. 
Thirty  five  percent  of  the  firm  CROD  is 
an  existing  minimum. 

8.  A  230-kV  point  of  delivery  was 
added  at  Four  Comers,  New  Mexico, 
and  a  345-iV  point  of  delivery  that  is 
expected  to  be  available  at  Shiprock. 
New  Mexico  was  added.  The  230-kV 
points  of  delivery  at  Lost  Canyon  and 
Four  Comers  may  be  uprated  to  345-kV 
prior  to  1989,  and  this  potential  change 
has  been  identified. 

9.  Statements  were  added  to  indicate 
that  diversity  among  power  allocations 
will  be  retained  by  Western  and  that 
long-term  power  commitments  will  be 
subject  to  minor  reductions  if  diversity 
and  losses  are  not  equal,  as  assumed. 

10.  A  statement  was  added  indicating 
that  a  reasonable  opportunity  to  discuss 
contract  terms  would  be  provided  prior 
to  Westem's  contract  offer  and  that 
allottees  would  have  at  least  6  months 
to  consider  a  contract  offer.  Allottees 
would  have  more  than  6  months  to 
consider  the  contract  offer  if  the  offer  is 
made  before  March  30. 1987.  This  gives 
Western  and  the  customer  2  more  years 
than  the  August  1983  proposal  to 
establish  satisfactory  contract  language. 

11.  The  criteria  now  state  that 
contract  rights  would  automatically 
expire  if  means  to  receive  and  distribute 
power  are  not  acquired  by  September 
30.  1988  unless  Westem  agrees 
otherwise  in  writing. 

For  the  potential  applicants' 
convenience,  hypothetical  allocations 
are  being  published  with  this  notice  that 
assume  that  all  qualified  applicants 
formally  submit  an  application,  that  all 
existing  customers  demonstrate 
compliance  with  the  spirit  of  the  resale 
of  electric  energy  article,  that  all 
allottees  desire  power  with  energy  at 
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load  factors  equal  to  the  seasonal  factor 
of  the  resource  pools  involved,  and  that 
no  requests  to  exchange  resources  from 
season  to  season  were  received.  These 
allocation  tables  (Appendix  C  of 
criteria)  are  examples  only  and  should 
not  be  interpreted  as  Western's 
proposed  or  final  allocations. 

B.  Major  Issues 

/.  Eligibility  Requirements — Application 
of  the  Preference  Laws 

In  the  Federal  Register  notice  of 
August  23. 1983.  Western  proposed  that 
resources  would  be  allocated  in 
accordance  with  preference  provisions 
of  Reclani.Uion  law  in  the  following 
order  of  priority:  (1)  Preference  entities 
in  the  market  area;  (2)  preference 
entities  outside  the  market  area;  and  (3) 
ncr.preference  entities  in  the  market 
area.  In  addition,  to  be  eligible  for  an 
allocation  the  preference  entity  must  be 
an  electric  utility  or  otherwise  eligible 
for  CRSP  power  pursuant  to  law,  unless 
it  is  a  Federal  or  State  ultimate 
consumer  load  of  a  defined  type. 

(a)  Comments: 

Western  should  change  its  proposed 
criteria  to  treat  the  Utah  Power  &  Light 
Company  (UP&L)  on  the  same  basis  as 
o'her  applicants  for  power. 

Preference  laws  are  an  anachronism 
and  are  unconstitutional  as  applied  by 
Vv'estern. 

Preference  status  should  be  granted  to 
the  143  cities,  counties  and  towns  who 
have  applied  for  power  through  UPSL. 

Preference  laws  have  continuing 
validity  and  are  constitutional. 

Preference  status  should  be  limited  to 
nonprofit  entities  that  assume  utility 
responsibility. 

Criteria  should  be  adopted  for 
deciding  among  conflicting  applications 
made  by  preference  entities. 

(b)  Discussion: 

The  above  comments  have  been 
grouped  for  discussion  into  the  following 
numbered  categories: 

(1)  Preference  issues  raised  by  UP&L; 
and 

.  (2)  Priorities  among  qualified 
preference  entities. 

(1)  Preference  issues  raised  by  UP&L. 
One  of  the  central  issues  that  has  arisen 
during  the  development  of  marketing 
criteria  for  the  SLCA  Integrated  Projects, 
including  the  CRSP  resource,  is  the 
preference  clause,  and  its  relationship  to 
UP&L's  request  for  power.  UP&L 
indicates  that  it  wants  to  be  allocated  a 
portion  of  the  marketable  Federal  power 
directly.  In  addition.  UP&L  has  stated  its 
willingness  to  act  as  an  agent  for  143 
cities,  counties  and  towns  located  in 
Utah  and  Wyoming,  if  Western  chooses 


to  allocate  power  directly  to  those  local 
governments. 

Western  will  first  consider  the 
application  of  UP&L  on  its  own  behalf. 
UP&L  is  an  investor-owned  utihty 
prim.arily  subject  to  the  jurisdiction  of 
the  Utah  Public  Service  Commission. 
The  CRSP  Act  of  April  11, 1956,  does  not 
explicitly  contain  a  provision  addressing 
preference.  However,  8ection/4  of  the 
CRSP  legislation  explicitly  states  that 
the  Secretary,  in  the  operation  of  the 
CRSP  storage  units  and  participating 
projects,  shall  be  governed  by  the 
Federal  reclamation  laws.  If  any  doubt 
exists  that  the  preference  provisions  of 
reclamation  law  apply,  that  reservation 
is  extinguished  by  reference  to  the 
storage  project's  legislative  history.  The 
House  Committee  on  Interior  and 
Insular  Affairs  made  its  intent  clear  in 
the  following  report  language  on  H.R 
4449,  one  of  the  bills  which  was 
introduced  to  authorize  the  CRSP: 

*   *   *  the  Committee  considered  wnting 
into  this  legislation  a  power  preference 
provision  similar  to  those  in  existing 
reclamation  law.  Such  a  provision  was  not 
.specifically  written  in  because  the  provisions 
in  general  reclamation  law,  including  the 
Reclamation  Project  Act  of  1939  and  the 
Flood  Control  Act  of  1944,  would  be 
applicable  to  this  project  *  *  *  The 
committee  wishes  to  make  it  clearly 
understood  that  although  a  power  preference 
provision  is  not  specifically  written  into  this 
legislation,  the  committee  supports  the 
application  of  existing  power  preference 
provisions  to  this  project.  House  Report  No. 
1774,  83d  Cong.,  2d  Sess.  2Z(1954).  Accord, 
Arizona  Power  Authority  v.  Morton,  549  F.2d 
1231, 1237  (9th  Cir).  cert,  denied  434  U.S.  835 
(1977). 

The  general  reclamation  law  referred 
to  by  the  Committee  gives  preference  to 
municipalities,  public  corporations, 
public  agencies,  cooperatives,  nonprofit 
organizations  and  public  bodies.  UP&L 
is  none  of  these.  In  fact,  arguments 
supporting  the  application  for  power  by 
UP&L  are  contrary  to  the  expressed 
attitude  of  UP&L  towards  the  preference 
clause  at  the  time  the  CRSP  legislation 
was  being  considered.  The  following 
excerpt  is  from  the  testimony  of  David 
D.  Moffat,  Jr..  Vice  President  of  the  Utah 
Power  &  Light  Co.,  before  a  Senate 
subcommittee  in  1955.  Mr.  Moffat  was 
explaining  several  principles  for 
cooperation  of  private  enterprise  and 
the  Federal  Government,  in  connection 
with  the  marketing  of  CRSP  power, 
when  the  following  colloquy  took  place: 

Mr.  MOFFAT  *  *  *  The  private  utilities  are 
willing  to  enter  into  contracts  whereby  they 
will  deliver  project  power  to  preference 
customers  making  such  reasonable 
transmission  charges  therefor  as  may  be 
approved  by  the  local  regulatory  authorities. 


Senator  OMAHONEY  When  vou  speak  of 
preference  customers;  what  do  vou  mean' 

Mr  MOFFAT.  1  mean  th*'  preference 
customers  as  presently  interpreted  under 
reclamation  law. 

Senator  ANDERSON  In  the  Flood  Contract 
Act  it  provides  for  utilities  and  various 
organizations  of  that  nature  owned  publicly 
of  A  preference. 

Senator  O'MAHONF^Y.  I  am  trying  to 
determine  whether  or  not  the  witness 
recognizes  the  law. 

Mr  MOFFAT.  We  certainly  do.  That  is  part 
of  the  Federal  law  as  we  understand  it 

Senator  O'MAHONEY.  You  have  no 
contention  of  any  interpretation  different 
from  that  which  has  been  given  heretofore? 
That  there  is  a  real  preference,  the  States  and 
munii  ipalities  and  the  like? 

Mr.  MOFFAT.  That  is  part  of  the  law  at  the 
present  time. 

Senator  O'MAHONEY.  You  have  no  desire 
to  change  it? 

Mr.  MOFFAT.  Personally  1  would  like  to 
change  it  sometime,  but  it  is  part  of  the  law 
and  until  then — 

Sonalor  OMAHONEY.  So  far  as  this 
project  is  concerned,  you  are  not  here 
advocating  any  change  in  that  preference? 

Mr  MOFFAT.  No  sir;  not  in  cormection 
with  this  matter. 

Colorado  River  Storage  Project:  Hearings 
on  S.  500  Before  the  Subcommittee  on 
Irrigation  and  Reclamation  of  the  Senate 
Committee  on  Interior  and  Insular  Affairs, 
84th  Cong..  Ist  Sess.  315  (1955J. 

A  prominent  theme  in  UP&L's 
submission  is  the  impact  of  the  passage 
of  the  Department  of  Energy 
Organization  Act  of  1977  on  the 
preference  provisions  of  pre-existing 
Reclamation  law.  In  particular,  UP&L 
quotes  several  portions  of  42  U.S.C. 
7112,  which  contains  eighteen  different 
congressional  declarations  of 
departmental  purpose,  as  being  of 
significance  in  the  preference  clause 
analysis. 

Western  agrees  that  Congress 
declared,  as  a  general  purpose  of  the 
Department  of  Energy  (DOE),  that  "the 
productive  capacity  of  private  enterprise 
shall  be  utilized"  in  the  development  of 
DOE  policies.  However,  both  section  302 
and  section  641  of  the  DOE  Organization 
Act  specifically  act  to  transfer  the 
power  marketing  functions  of  the  Bureau 
of  Reclamation,  including  the  legislative 
authorities  upon  which  those  functions 
were  based,  to  the  Western  Area  Power 
Administration.  Included  within  those 
transferred  authorities  are  the 
preference  provisions  of  reclamation 
law.  Western  believes  that  42  U.S.C. 
7152  and  7251  ore  more  specific  in  their 
focus  than  the  congressional  statements 
of  departmental  purpose  cited  by  UP&L. 
The  legislative  history  of  the  DOE 
Organization  Act  confirms  this 
interpretation.  See.  e.g.,  Department  of 
Energy  Organization  Act:  Hearings  on  S. 


Federal  Regrter  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


826  and  S.  591  Before  the  Senate 
Committee  on  Governmental  Affairs, 
95th  Cong.,  1st  Sess.  179,  520  (1977). 

Utah  Power  &  Light  also  comments 
that  virtually  all  of  the  preference  clause 
precedent  cited  by  the  public  power 
community  existed  prior  to  the  creation 
of  the  Department  of  Energy.  Western 
agrees  that  much  preference  clause 
precedent  does  antedate  1977.  Older 
precedent  often  exists  when  laws  have 
been  in  effect  for  decades,  especially 
when  that  precedent  is  longstanding  and 
consistent.  However,  this  does  not  mean 
that  preference  clause  precedent  lost  its 
value  upon  passage  of  the  DOE  Act. 

To  the  contrary,  courts  have 
recognized  the  continuing  applicability 
of  the  standards  set  forth  iij  reclamation 
law,  even  after  the  passage  of  the  DOE 
Act.  Illustrative  is  the  following  excerpt 
relating  specifically  to  CRSP  power  from 
the  case  of  Colorado  River  Energy 
Distributors  Association  v.  Lewis,  518  F. 
Supp.  926.  929  (D.D.C.  1981): 

In  1977  the  Bureau  of  Reclamation's  power 
marketing  functions  were  transferred  to  the 
Secretary  of  Energy,  acting  through  a  new 
power  marketing  administration  under 
section  302(a)  (1)  and  (3)  of  the  DOE  Act.  42 
U.S.C.  section  7152(a)  (1)  and  (3).  The  Act 
established  WAPA  ai  the  new  power 
marketing  administration.  The  DOE  Act  did 
not  change  the  standards  set  by  the 
Reclamation  Project  Act  of  1939  relating  to 
the  marketing  of  CRSP  power  under  section 
9(c). 

Among  the  unchanged  standards 
under  section  9(c)  of  the  Reclamation 
Project  Act  of  1939  is  the  preference 
clause.  Thus,  it  is  inaccurate  to  argue 
that  all  iudicial  and  administrative 
authority  on  the  preference  clause 
question  is  dated  and  no  longer  of  value 
in  the  post-oil  embargo  era.  Several 
relatively  recent  additions  to  the  body  of 
authority  recognizing  the  ongoing 
validity  of  the  preference  clause  exist. 
E.g.,  Central  Lincoln  Peoples'  Utility 
District  v.  Johnson.  686  F.2d  708.  711  (9th 
Cir.  1982),  rev'd  on  other  grounds  sub 
nom.  Aluminum  Co.  of  America  v. 
Central  Lincoln  Peoples'  Utility  District, 
52  U.S.LW.  4716  (June  5, 1984);  City  of 
Anaheim  v.  Duncan,  658  F.2d  1326, 1328- 
29  (9th  Cir.  1981);  Greenwood  Utilities 
Commission  v.  Schlesinger,  515  F.  Supp. 
653.  656  n.5  (M.D.  Ga.  1981). 

The  request  by  UP&L  on  behalf  of  143 
cities,  counties,  and  towns  within  its 
service  area,  referred  to  by  UP&L  as 
"the  applying  municipalities,"  presents  a 
different  question.  UP&L  is  suggesting 
that  these  applying  municipalities  within 
the  States  of  Utah  and  Wyoming  should 
all  be  treated  as  preference  customers, 
regardless  of  whether  a  city  is  served  by 
UP&L  or  by  a  municipal  utility.  UP&L 
argues  that  no  Federal  law  directly 
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applicable  to  the  CRSP  requires  that  a 
municipality  be  a  utihty  before 
preference  status  exists.  The  Utah 
investor-owned  utility  believes  that 
some  "municipal  purposes"  preference 
language,  used  in  an  act  passed  by 
Congress  in  1906,  could  be  employed  as 
a  basis  for  selling  Federal  electricity  to  a 
city,  regardless  of  the  character  of  the 
utility  that  physically  serves  that  town's 
citizens. 

In  making  the  argument  that  Western, 
under  the  applicable  preference  clauses, 
can  legally  sell  electricity  to  cities  that 
have  no  utility  responsibility,  UP&L  has 
expressed  its  belief  that  past  policies 
and  legal  opinions  on  the  question  are 
ill-founded.  UP&L  is  presenting  a 
proposal  to  Western  that  it  believes  will 
meet  the  letter  of  the  relevant  law  and 
comport  with  the  intent  of  Congress. 
This  proposal  essentially  can  be 
summarized  in  five  points: 

1.  An  allocation  of  CRSP  power  is 
requested  by  the  applying 
municipalities; 

2.  The  applying  municipalities  will 
contract  with  UP&L  to  deliver  CRSP 
power  to  each  of  the  city's  domestic  and 
rural  consumers: 

3.  The  contract  will  specifically 
provide  that  LT&L  act  as  the  cities' 
agent  to  transmit  their  respective 
allocations  of  CRSP  power  to  each 
domestic  and  rural  consumer  within 
each  city's  boundaries,  to  perform 
administrative  functions  in  connection 
with  the  delivery  of  CRSP  power,  and  to 
provide  other  utility  services  reflecting 
the  low  cost  of  CRSP  power 

4.  The  applying  municipalities  will 
assume  the  legal  responsibility  for  the 
distribution  of  their  allocation  of  CRSP 
power  and 

5.  UP&L  will  perform  its  obligations  at 
cost. 

Reduced  to  its  essentials.  UP&L 
attempts  to  comply  with  Western's 
proposal  to  sell  electricity  first  to  those 
cities  which  have  "utihty 
responsibility. "  Under  UP&Ls  proposal, 
the  municipalities  would  be  responsible 
for  the  CRSP  power  load  to  be  serxed. 
but  would  contract  with  LT&L  to 
perform  the  utility  services  necessary-  to 
deliver  CRSP  power  to  their  domestic 
and  rural  consumers,  thereby  achieving 
the  most  widespread  benefit  at  the 
lowest  possible  rates. 

Although  the  UP&L  proposal  comes 
closer  to  satisfying  preference  law  and 
Western's  marketing  criteria  than  a 
direct  allocation  to  an  investor-owned 
utility,  Western  is  not  presently  willing 
to  revise  the  proposed  criteria  so  as  to 
put  those  cities  currently  served  by 
UP&L  on  the  same  eligibility  level  as 
preference  utilities.  Several  reasons 
underlie  this  decision. 


The  primary  reason  the  UP&L 
proposal  appears  to  be  deficient  is  that 
it  is  inconsistent  with  congressional 
intent.  The  legislative  history  of  the 
Reclamation  Project  Act  of  1939  bears 
out  the  fact  that  Congress  intended  for 
the  preference  clause  to  extend  to 
municipalities  as  distributors  of  power. 
Illustrative  is  the  statement  made  by 
J.  Kennard  Cheadle,  Assistant  to  the 
Commissioner  and  Chief  Counsel  for  the 
Bureau  of  Reclamation,  during  hearings 
on  the  1939  legislation: 

*   *  if  there  should  be  both  privately  and 
publicly  owned  distribution  systems  in  the 
market  generally  preference  must  be  given  to 
the  publicly  owned  one  to  the  extent  i;  is  in 
the  market.  Reciamation  FVoject  Act  t/.  1939-, 
Heanngs  on  H.R.  6773  and  H.R.  6984  Before 
the  House  Committee  on  Irrigation  and 
Reclamation,  76th  Cong..  1st  Sess.  132  (-1939). 

A  further  example  of  the  intent  of 
Congress  can  be  found  in  the  following 
exchange  between  Congressman  Case 
of  South  Dakota  and  the  Chairman  of 
the  House  Irrigation  and  Reclamation 
Committee,  Compton  White: 

Mr  Cass  *  *  *  I  can  see  no  objection  if 
private  industry  is  willing  to  pay  the  same 
amount  as  a  city  why  the  city  should  be 
encouraged  to  make  a  new  investment  and 
build  duplicate  lines,  if  the  private  company 
IS  willing  to  pay  the  same  as  the  city 

1  lie  Chdirman  Ue  are  dealing  here  w  iih  a 
reclamation  project,  and  power  that  may  be 
developed  in  connection  with  a  reclamation 
project  itself  does  not  go  into  the  field  of  the 
private  industry.  That  exists  simply  in 
connection  with  the  reclamahon  project.  And 
I  think  the  members  of  the  committee  will 
agree  that  the  municipalities  and  the 
organizations  enumerated  here  should  be 
given  protection. 

Reclamation  Project  Act  of  1939:  Hearings 
on  HJl.  6773  and  H.R.  6984  Before  the  House 
Committee  on  Irrigation  and  Reclamation, 
76th  Cong.,  Ist  Sess.  122  (1939). 

More  evidence  of  the  congressional 
understanding  of  the  effect  of  the  1939 
legislation  can  be  found  in  Congressman 
Case's  statement  on  the  floor  of  the 
House  of  Representatives: 

Mr  Case.  There  is  all  the  difference 
in  the  world  between  a  clause 
permitting  "preference  for  the  sale  of 
power  to  municipal  purposes"  and  a 
mandtory  clause  requiring  "preference 
to  municipalities  and  other  public 
corporations  and  agencies  and 
cooperatives"  in  the  sale  of  that  power. 
The  net  effect  of  the  amendment  is  to 
change  the  bill  from  a  water- 
conservation  measure  to  a  power- 
promotion  measure. 

The  point  of  view  taken  by  many  of  the 
speakers  has  been  that  the  amendment 
merely  added  R.  E.  A.  cooperatives  to  a 
preferred  list  of  public-power  distributors 
already  established  by  law;  that  is  not  the 
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case.  Existing  law  only  gives  preference  to 
sale  for  municipal  purposes,  not  to 
municipalities  as  distributors  of  power.  84 
Cong.  Rec.  10223  (1939). 

The  legislative  history  of  the 
Reclamation  Project  Act  of  1939  shows 
the  intention  of  Congress  that  Federal 
hydropower  be  sold  to  municipalities  as 
utilities.  The  marketing  of  power  by 
Western  and  Western's  predecessors 
has  consistently  taken  place  in 
accordance  with  this  congressional 
policy.  Courts  of  law  frequently  show 
great  deference  to  the  interpretation  of  a 
law  by  the  agency  charged  with  its 
administration.  Udall  v.  Tallman,  380 
U.S.  1. 16  (1%5).  Such  deference  is  due 
on  the  preference  clause  issue. 

There  can  be  no  doubt  that  the 
pohcies  attacked  by  UP&L  are 
longstanding.  Congress  has  recently 
outlined  the  history  of  preference  policy 
and  reaffirmed  the  validity  not  only  of 
the  preference  clause,  but  also  of  sales 
to  preference  utilities  and  the  principle 
of  yardstick  competition.  In  November 
of  1983,  the  Senate  Committee  on 
Environment  and  Public  Works  issued  a 
report  which  endorses  the  continued 
vitality  of  preference  in  the  context  of 
non-Federal  cost  sharing  in  the 
construction  of  Federal  water  and  power 
projects: 

This  section  reaffirms  long-established 
policies  governing  the  marketing  of 
hydroelectric  power  developed  at  Federal 
projects.  Preference  in  the  marketing  of  such 
power  is  given  to  public  power  systems  and 
rural  electric  cooperatives.  The  power  shall 
be  marketed  at  uniform,  area-wide  rates  with 
delivery  to  purchasers  at  load  centers.  Rates 
are  established  on  a  cost  basis. 

Preference  to  consumer-owned  electric 
utilities  in  the  use  of  output  of  Federal 
projects  is  a  concept  which  dates  back  three- 
quarters  of  a  century,  and  has  been  reiterated 
in  more  than  30  statutes.  Excess  electric 
power  gsnerated  by  Federal  projects  is  sold 
to  State  and  local  governmental  entities  and 
to  private,  non  profit  organizations,  when 
those  groups  are  able  and  willing  to  purchase 
the  electricity.  To  the  extent  that  these 
preferred  customers  are  not  willing  to 
purchase  the  power,  it  may  be  sold  to 
investor-owned  utilities. 

By  assuring  the  availability  of  power  to 
municipally-owned  utilities  and  non-profit 
cooperatives,  the  preference  clause  bolsters 
competition. 

Senate  Report  No.  98-340,  98th  Cong.,  1st 
Sess.  53  (1933}. 

Congress  has  most  recently 
considered  the  questions  of  alteration  of 
e.xisting  preference  policy  in  debate  over 
the  Hoover  Powerplant  Act  of  1984. 
During  floor  debate  in  the  House  of 
Representatives,  Representative  Boxer 
of  California  introduced  an  amendment 
to  the  Hoover  legislation  whereby 
power  generated  by  the  Boulder  Canyon 
Project  would  be  auctioned  off  at  market 


rates.  130  Cong.  Rec.  H3319  (May  3, 
1984).  The  amendment  was  attacked  on 
the  ground  that  a  subversion  of 
preference  would  occur.  Illustrative  was 
the  statement  of  Congressman  Lehman 
of  California: 

*   *  •  this  amendment  would  establish  a 
precedent  thai  could  drastically  affect  the 
way  the  Federal  Government  markets  and 
sells  the  power  it  produces  not  only  in  the 
West,  but  throughout  the  Nation.  It  could 
alter  a  structure  which  already  insures  that 
low-cost  wholesale  power  is  provided  to 
those  public  utilities  which  express  the  need. 

130  Cong.  Rec.  H3314  (May  3,  1984J. 

Congressman  Swift  of  Washington 
joined  in  the  criticism,  poin'ing  out  how 
the  Boxer  amendment  would  work  to  the 
detriment  of  the  existing  policy  of  selling 
Federal  power  to  utilities  owned  by 
consumers; 

What  this  Amendment  will  do,  without 
benefit  of  any  hearings,  is  change  a  60-year- 
old  policy  of  this  country  that  said  that  public 
utilities,  in  effect  cooperatives,  utilities 
owned  by  consumers  shall  have  preference  to 
publicly  generated  power. 

Now.  maybe  that  is  policy  that  in  some 
people's  judgment  is  a  policy  whose  time  is 
gone.  Some  people  might  argue  that  it  is  no 
longer  relevant. 

If  that  is  the  case,  then  introduce  legislation 
and  let  us  hold  hearings  and  understand  it. 
But  we  would  hear  today,  I  think,  an 
amendment  thel  is  thought  out  to  be 
something  that  is  going  to  bring  equity,  but 
which  simply  does  not  understand  what  it  is 
tinkering  with.  We  would  carelessly 
eliminate  a  policy  without  any  serious 
consideration  to  what  we  are  doing  and  the 
implications  of  it  to  publicly  owned  facilities 
that  serve  customers  who  are  their  owners. 
That  simply  cannot  be  done  on  the  floor  with 
an  amendment  such  as  this  that  is  not 
thoroughly  examined. 

If  we  want  tc  change  fundamental  policy, 
there  is  a  process  to  do  that  in  this  country. 
But  let  us  not  change  radically  a  fundamental 
policy  of  this  century  in  this  Congress,  on  the 
floor,  with  an  amendment  tnat  has  never  held 
any  hearings. 

130  Cong.  Rec.  H3321  (May  3, 1984). 

Arguments  such  as  those  advanced  by 
Congressmen  Lehman  and  Swift  were 
echoed  L>y  Representative  Udall  of 
Arizona,  who  warned  that  the  Boxer 
amendment  would  affect  not  just  the 
lower  basin  of  the  Colorado  River.  The 
principle  would,  in  the  view  of  Mr. 
Udall,  be  extended  to  upstate  .New  York, 
the  Pacific  Northwest,  the  Missouri 
River  Basin,  end  other  areas  of  the 
country.  130  Cong.  Rec.  H3327  (May  3, 
198-1).  The  House  was  persuaded  by  the 
opponents  to  the  Boxer  amend.ment,  as 
it  was  defeated  in  a  recorded  roll  call 
vote.  130  Cong.  Rec.  H3333  (May  3, 
1984). 

Two  other  proposed  amendments  to 
the  Hoover  Powerplant  Act  of  1984  have 
relevance  to  the  issue  of  contemporary 


congressional  policy  on  the  preference 
questions  presented  by  the  UP&L 
application  for  power.  Congressmen 
Bates  of  California  offered  an 
amendment  giving  preference  in  the  sale 
of  power  from  the  Hoover  uprates  to 
entities  serving  large  residential  loads 
"without  regard  to  whether  these 
entities  own  their  own  transmission  and 
distribution  facilities."  130  Cong.  Rec, 
H3335  (May  3, 1984).  The  Bates 
amendments  also  required  that  the 
purchasing  entity  certify,  as  a  condition 
for  receiving  the  uprated  power,  that 
such  power  be  resold  at  cost.  Mr.  Bates 
stated  that  the  purpose  of  his 
amendment  was  to  avoid  the  inequity 
facing  the  City  of  San  Diego  "because  of 
a  Catch-22  in  the  preference  clause  that 
says  if  you  do  not  have  the  ability  to 
directly  distribute  the  energy,  you 
cannot  even  wait  at  the  end  of  the  line 
and  have  perference." 

130  Cong.  Rec.  H3336  (May  3, 1984). 
The  amendment  was  rejected.  Id. 
Representative  Hunter  of  California  then 
introduced  an  amendment  which  would 
allow  10  megawatts  from  the  Hoover 
uprates  to  be  offered  to  entities  in 
California,  with  a  preference  to  entities 
in  areas  of  the  State  where  retail  rates 
for  power  were  high.  As  with  the  bill 
introduced  by  Representative  Bates,  Mr. 
Hunter's  amendment  allowed  for  the 
allocation  of  power  "without  regard  to 
whether  these  entities  own  their  own 
transmission  and  distribution  facilities." 
130  Cong.  Rec.  H3338  (May  3,  1984).  The 
power  would  have  been  put  under 
contract  only  if  the  purchasing  entity 
certified  that  the  power  would  be  resold 
at  cost  plus  distribution  costs.  Rising  in 
opposition  to  the  Hunter  amendment. 
Representative  Udall  stated  that  "this 
amendment  has  all  the  vices  of  the 
Bates  amendment,"  and  that  the  Hunter 
proposal  "would  destroy  the  preference 
clause."  130  Cong.  Rec.  H3338  (May  3. 
1984).  The  Hunter  amendment,  as  with 
the  Bates  proposal,  was  defeated  on  the 
House  floor. 

As  the  foregoing  discussion  indicates, 
congressional  policy  regarding  the  sale 
of  Federal  power  to  municipal  utilities  is 
longstanding.  The  policy  has  been  re- 
enforced  by  recent  artions  of  Congress. 
The  congressional  will  has  been 
consistently  carried  out  by  the 
Department  of  the  Interior  and  the 
Department  of  Energy.  Western  believes 
that  any  change  in  preference  policy, 
such  as  that  suggested  by  UP&L,  should 
be  initiated  in  Congress  rather  than  by 
an  administrative  agency.  As 
Congressman  Swift  observed  in  the 
debate  over  the  Hoover  Powerplant  .■\ct, 
there  is  a  pr.icess  for  those  who  disagree 
with  the  preference  clause.  That  process 
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involves  the  introduction  of  new 
legislation,  not  an  administrative  change 
in  contravention  of  congressional 
desires. 

In  addition  to  the  precedent  found  in 
the  legislative  history  of  reclamation 
law,  Western  finds  support  for  its 
proposed  marketing  criteria  in  judicial 
and  administrative  precedent.  In 
previous  sections  of  this  discussion,  the 
continuing  validity  of  preference  clause 
precedent,  in  the  face  of  events  such  as 
the  creation  of  the  Department  of  Energy 
and  the  rising  price  of  oil.  has  been 
demonstrated.  Western  believes  that  a 
municipality  under  the  relevant 
precedent,  must  be  "ready,  willing  and 
able"  to  receive  a  direct  allocation  of 
Federal  power.  Central  Lincoln  Peoples' 
Utility  District  v.  Johnson.  686  F.2d  at 
714-15:  Santa  Clara  v.  Andrus.  572  F.2d 
660,  671  (9th  Cir.),  cert,  denied  439  U.S. 
858  (1978);  "Request  of  City  of  Needles 
for  Reinstatement  of  Sales  of  Federal 
Power  for  Benefit  of  its  Citizens," 
Department  of  Energy  General  Counsel 
Opinion  at  4  (November.  1978).  Within 
the  concept  of  "ready,  willing  and  able" 
is  the  requirement  of  municipal  utility 
responsibility.  Western  believes  that 
precedent  under  reclamation  law  on  this 
issue  is  consistent  with  the  proposed 
marketing  criteria. 

Western  cannot  agree  with  UP&L  that 
preference  decisions  rendered  by  the 
Ninth  Circuit  Court  of  Appeals  should 
not  be  followed  in  the  marketing  of 
power  from  the  Colorado  River  Storage 
Project.  In  the  case  of  Arizona  Power 
Authority  v.  Morton.  549  F.2d  at  1237. 
the  Ninth  Circuit  has  explicitly  held  that 
CRSP  power  is  to  be  sold  first  to 
preference  utilities,  and  not  to  investor- 
owned  utilities: 

Power  generated  by  CRSP  facilities  is  sold 
by  the  Bureau  of  Reclamation  to  power 
utilities  who  in  turn  wheel  and  sell  the  power 
to  the  ultimate  coneumers. 
•  •  *  •  » 

•This  section  of  the  Reclamation  Project  Act 
(section  485h(c))  imposes  a  number  of 
restrictions  on  the  marketmg  of  power.  It 
defines  a  class  of  "preference"  customers 
who  shall  have  the  first  opportunity  to 
purchase  hydroelectric  power  generated  by 
Federal  reclamation  projects. 

This  class  of  preference  customers 
comprises:  municipalities  and  other  public 
corporations  or  agencies  and  '   '   ' 
C  cooperatives  and  other  nonprofit 
organizations  financed  in  whole  or  in  part  by 
loans  made  pursuant  to  the  Rural 
ElectnficaUon  Act  of  1936. 

/d.  The  priority  accorded  to  public  utilities 
(preference  customers)  is  by  now  an 
important  aspect  of  Federal  reclamation 
projects. 

Given  the  express  language  employed 
by  the  court  with  regard  to  CRSP  power, 
coupled  with  the  fact  that  a  portion  of 


the  CRSP  resources  is  marketed  within 
the  Ninth  Circuit.  Western  feels 
compelled  to  adhere  to  the  historic 
policy  of  selling  Federal  power  first  to 
preference  utilities. 

A  prominent  point  advocated  by 
UP4L  deals  with  the  concept  of 
widespread  use.  UP&L  maintains  that 
Western's  current  marketing  policy  has 
the  effect  of  creating  discrete  enclaves 
of  favored  utilities,  who  receive  low-cost 
Federal  hydropower  to  the  exclusion  of 
many  other  citites  whose  citizens  helped 
pay  for  the  CRSP  with  tax  dollars.  On 
the  basis  of  "widespread  use  "  language 
found  in  Federal  statutes,  as  well  as 
fundamental  motions  of  equity,  UP&L 
urges  that  the  benefits  of  Federal  power 
should  be  made  available  to  all 
taxpayers  alike. 

Western  is  not  presently  persuaded 
by  this  analysis.  Many  Federal  dollars 
are  spent  on  purposes  that  give  direct 
benefits  only  to  a  particular  group.  The 
use  of  Federal  tax  dollars  to  build  and 
operate  public  works  in  the  eastern 
portion  of  the  United  States,  for 
example,  offers  no  direct  benefit  to 
those  who  live  in  the  western  part  of  the 
country.  Eligibility  requirements  of 
ntimerous  Federal  benefits  preclude 
uniform  enjoyment  of  those  benefits  by 
all  taxpayers.  The  congressional  policy 
of  selling  Federal  hydropower  first  to 
municipal  utilities  similarly  offers  direct 
benefits  only  to  certain  eligible  entities. 
Relevant  Federal  laws  give  preference 
to  public  bodies  and  cooperatives,  not  to 
all  taxpayers.  While  the  notion  of 
widespread  use  is  certainly  important  in 
the  marketing  of  Federal  power,  it  does 
not  vitiate  the  preference  clause. 

Nor  can  UP&L  argue  that  the  143 
cities,  towns  and  counties  desiring  an 
allocation  of  the  CRSP  resource  have  no 
opportunity  fo  obtain  the  benefits  of 
low-cost  Federal  power.  The  opportunity 
to  receive  an  allocation  exists  for  ail 
taxpayers  in  the  marketing  area.  To 
actually  obtain  those  benefits,  taxpayers 
must  act  together  to  create  a  public 
utility. 

Utah  Power  &  Light  criticizes 
Western's  proposed  marketing  criteria 
on  the  ground  that  the  "widespread  use  " 
policy  in  reclamation  law  has  been 
misapplied  in  an  arbitrary  and 
capricious  manner.  Precedent  involving 
the  Power  Authority  of  the  State  of  New 
York  and  the  Southeastern  Power 
Administration  is  set  forth  as  being 
supportive  of  UP&Ls  criticism  of 
Western's  failure  to  assure  widespread 
usage  of  the  Federal  resource. 

Two  points  must  be  made  in  response 
to  this  allegation  of  failure  to  achieve 
widespread  use.  Fh-st.  the  Ninth  Circuit 
Court  of  Appeals  has  held  that  the 
"widespread  use"  standards  is  so  vague 


that  a  court  of  law  cannot  review  the 
Secretary's  exercise  of  adnunistratiYe 
discretion  under  that  standard.  Santa 
Clara  v.  Andrus.  572  F.2d  at  667-68. 
Second.  Western  does  achieve 
"widespread  use"  by  marketing  CRSP 
power  in  six  states  to  about  100  utihties 
serving  over  one  million  ultimate 
consumers.  Western's  proposal  to 
market  75  MW  of  SLCA  Integrated 
Projects  power  mainly  to  new  customers 
further  demonstrates  a  commitment  to 
the  policy  of  widespread  use. 

Western  believes  that  there  is  a 
rational  basis  for  selling  power  to 
municipal  utilities  rather  than  to  make 
low-cost  power  available  to  residential 
and  rural  consumers  served  by  an 
investor-owned  utility.  This  rational 
basis  which  has  been  consistently  set 
forth  by  Congress,  includes  the 
promotion  of  competition  of  utilities 
through  the  establishment  of  a 
"yardstick"  through  sales  of  Federal 
power  to  preference  utilities. 

In  its  submittal  to  Western.  UP&L 
notes  that  its  opponents  make  much  of 
the  argument  that  the  preference  law  is 
intended  to  serve  the  purpose  of 
providing  an  environment  for 
competition  in  the  utility  industry.  The 
preference  power  coramunity  claims 
that  the  sale  of  Federal  power  to 
preference  customers  provides  a 
"yardstick"  against  which  the 
performance  of  an  investor-owned 
utility  can  be  gauged. 

Rather  than  categorically  stating  that 
the  "yardstick"  concept  is  irrelevant 
under  reclamation  law,  UP&L  submits 
that  its  proposal  for  the  marketing  of 
CRSP  power  wrill  promote  competition  to 
a  greater  degree  than  will  the  renewal  of 
existing  conti-acts.  UP&L's  alternative 
would  include,  as  part  of  its  contractual 
billing  obligations,  specific  identification 
of  that  portion  of  each  customer's  bill 
attributable  to  CRSP  power,  and  that 
portion  of  the  bill  attributable  to 
supplemental  power  sources.  According 
to  UP&L.  this  bill  would  constitute  an 
immediate  basis  for  comparison  which 
would  stimulate  more  competiton  than 
an  allocation  of  power  only  to  municipal 
utilities. 

Western  is  not  persuaded.  This 
proposal  would  assume  that  the  internal 
competition  within  UP&L  generated  by 
the  proposed  billing  methodology  would 
be  at  least  as  advantageous  as  the 
competition  that  exists  under  current 
"yardstick"  principles.  The  competition 
for  new  indvstry  that  arises  between  an 
investor-owned  utility  and  a  public 
utility  would  be  diluted  snder  UP&L's 
plan.  Competition  for  existing  customers 
would  also  be  lessened.  Cf.  North 
Carohna  v.  VEPCO.  311  S.E.2d  586  (N.C. 
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1984).  Also,  the  advantages  of  public 
power  that  might  cause  a  municipality  to 
terminate  its  status  as  a  UP&L  customer 
in  favor  of  preference  utility  status 
would  be  diminished.  This  would  dilute 
the  competition  for  municipal  loads 
between  UP&L  and  preference  utilities. 

The  legislative  history  underlying 
various  Federal  preference  clauses  also 
refutes  UP&L's  arguments  en  the  relative 
merits  of  its  yardstick  proposal.  In 
addition  to  the  citations  of  legislative 
history  provided  by  the  American  Public 
Power  Association  and  the  National 
Rural  Electric  Cooperative  Association. 
Western  believes  that  the  following 
language,  taken  from  a  1956  report  of  the 
Committee  on  Government  Operations, 
further  supports  the  Federal  power 
policy  of  fostering  yardstick  competition 
through  sales  of  preference  utilities: 

This  Federal  power  policy,  established  by 
Congress  m  legislation  passed  in  almost 
every  instance  after  protracted  committee 
hearings  and  sharp  debate  on  the  floor  of 
both  Houses,  was  based  throughout  on  two 
fundamental  principles:  (a)  maximum 
development  of  the  Nation's  waterpower 
resources,  consistent  with  use  of  the  streams 
for  other  purposes;  and  (b)  preference  to 
public  and  cooperative  electric  systems, 
operated  to  serve  their  citizens  or  members 
rather  than  for  profit,  to  prevent 
monopolization  of  the  power  produced 
through  public  investment  in  development  of 
the  people's  water  resources. 

House  Report  No.  2279,  84th  Cong..  2d  Sess. 
13  (1956). 

Also  persuasive  is  the  following 
yardstick  competition  endorsement  by 
the  Senate  Committee  on  Environment 
and  Public  Works: 

By  assuring  the  availability  of  power  to 
municipally-owned  utilities  and  non-profit 
cooperatives,  the  preference  clause  bolsters 
competition. 

Senate  Report  No.  9e-340.  98th  Cong..  Ist 
Sess.  53  (1983). 

Most  recently,  the  principle  of 
yardstick  competition  entered  into  the 
debate  over  the  Boxer  Amendment  to 
the  Hoover  Powerplant  Act  of  1984.  That 
a.mendment,  described  in  detail  in 
another  section  of  this  discussion,  would 
have  required  that  power  generated 
from  Hoover  Dam  be  auctioned  off  to 
the  highest  bidder.  130  Cong.  Rec.  H3319 
(May  3, 1984).  Representative  Udall 
opposed  the  amendment,  arguing  that 
the  "whole  idea  of  these  western 
projects  .  .  .  was  to  have  a  yardstick" 
and  that  the  amendment  "would  destroy 
the  whole  idea  of  public  power  as  a 
yardstick  and  would  destroy  the 
preference  clause  that  has  served  us  so 
well."  130  Cong.  Rec.  H3327.  H3333  (May 
3, 1984). 

While  the  Hoover  legislation  will  not, 
if  it  becomes  law,  directly  apply  to  the 


sale  of  Colorado  River  Storage  Project 
power,  the  defeat  of  the  Boxer 
Amendment  has  significance  due  to  the 
re-affirmation  of  preference  and 
yardstick  competition  as  a  national 
policy.  Western  believes  that  the 
position  of  UP&L  on  this  issue  is  at  odds 
with  this  policy.  Given  the  consistently 
evident  congressional  intent  to  foster 
competition  through  Federal  power  sales 
to  preference  utilities, "and  the  relative 
lack  of  competitive  advantages  in 
UP&L's  proposal,  Western  believes  that 
a  continuation  of  the  past  Federal 
practice  of  allocating  power  first  to 
municipal  utilities  is  warranted  in  this 
reproposed  criteria. 

Utah  Power  and  Light  also  advances 
the  argument  that  preference  laws  only 
establish  a  priority  as  to  price,  and  not 
as  to  right.  If  UP&L  were  to  bid  a  higher 
price  for  CRSP  power,  it  is  argued,  the 
CRSP  would  be  best  served  by  a  sale 
which  would  result  in  additional 
assistance  in  the  repayment  of  water 
projects.  In  effect,  UP&L  is  suggesting 
that  preference  should  only  be 
significant  if  the  bids  for  Federal 
hydropower  are  equal. 

From  the  standpoint  of  the  fiscal 
vitality  of  water  project  development  in 
the  upper  basin  of  the  Colorado  River, 
UP&L's  suggestion  has  some  appeal.  The 
Reclamation  Project  Act  of  1939 
contains  a  floor,  but  no  explicit  upper 
limit,  on  what  power  rates  should  be 
charged  for  hydropower.  43  U.S.C, 
section  485h(c).  However,  the  consistent 
policy  of  the  United  States  has  been  to 
charge  the  lowest  possible  rates 
consistent  with  sound  business 
principles  for  CRSP  power.  A  May  15, 
1965,  letter  from  the  Secretary  of  the 
Interior  to  Wayne  Aspinall,  the 
Chairman  of  the  House  Committee  on 
Interior  and  Insular  Affairs,  explains  the 
foundation  for  that  policy: 

The  Colorado  River  Storage  Project  is  a 
Reclamation  project,  and  Section  4  of  the 
Colorado  River  Storage  Project  makes  it 
subject  to  all  of  (he  Federal  reclamation  laws. 
A  careful  reading  of  those  laws  long  ago 
compelled  us  to  the  conclusion  that  the 
Congress  intended  that  power  generated  at 
Reclamation  projects  be  sold  at  the  lowest 
possible  rate  oonsistent  with  sound  business 
principles.  Although  this  requirement  is  not 
found  in  the  Reclamation  laws  in  those 
particular  words,  we  believe  it  to  be  a  sound 
construction  of  congressional  intent — a 
construction  that  has,  incidentally,  been 
confirmed  by  long-standing  administrative 
practice. 

The  basic  provision  in  the  Reclamation 
laws  pertaining  (o  power  rates  is  section  9(c) 
of  the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  section  485h(c)).  It  provides  that 
power  from  Reclamation  projects  shall  be 
sold  by  the  Secretary  "at  such  rates  as  in  his 
judgment  will  produce  power  revenues  at 
least  sufficient  to  cover  an  appropriate  share 


of  the  annual  operation  and  maintenance 
cost,  interest  on  an  appropriate  share  of  the 
construction  investment  at  not  less  than  3  per 
centum  per  annum,  and  such  other  fixed 
charges  as  the  Secretary  deems  proper."  In 
effect,  Section  9(c)  spells  out  the  "sound 
business  principles'  that  are  applicable. 
Although  those  principles  are  stated  in  terms 
of  the  minimum  charge  for  power,  they  are 
also  clearly  intended  to  set  the  maximum 
charge.  The  Government  of  the  United  States 
markets  power  to  serve  the  public  interest, 
not  to  make  a  profit.  We  believe  that  the 
public  interest  is  best  8er\'ed  by  marketing 
power  at  the  lowest  rate  consistent  with  the 
orderly  repayment  of  all  proper  costs,  and  we 
believe  that  is  what  the  Congress  intended. 

Our  construction  of  Section  9(c)  of  the 
Reclamation  Project  Act  of  1939  is 
corroborated  by  specific  provisions  in 
parallel  power  marketing  legislation.  Thus. 
Section  5  of  the  Flood  Control  Act  of  1944  (16 
U.S.C.  section  825s)  states  that  the  Secretir, 
of  the  Interior,  when  disposing  of  power 
generated  at  the  Corps  of  Engineers'  projects, 
shall  do  so  "in  such  manner  as  to  encourage 
the  most  widespread  use  thereof  at  the 
lowest  possible  rates  to  consumers  consistent 
with  sound  business  principles." 

Similariy.  Section  6  of  the  Bonneville 
Pioject  Act  (16  use,  section  832d)  states 
that  the  rates  "shall  be  fixed  and  established 
with  a  view  of  encouraging  the  widest 
possible  diversified  use  of  electrical  energy." 
Since  the  relationship  of  demand  to  price  is 
an  inverse  one.  the  lowest  price  will  naturally 
encourage  the  most  widespread  use.  In  effect, 
therefore,  the  Bonneville  Project  Act  similarly 
requires  that  the  rates  for  Bonneville  power 
be  fixed  as  low  as  possible,  consistent  with 
statutory  repayment  requirements. 

Since  all  of  these  acts  deal  with  the  same 
subject  matter,  namely  the  Secretary's 
statutory  responsibilities  in  the  marketing  of 
federally-generated  power,  they  are  in  pari 
materia,  and  each  may  be  examined  to  shed 
light  on  the  congressional  intent  with  respect 
to  the  others. 

The  1965  policy  expressed  by 
Secretary  Udall  has  been  recently 
endorsed  by  both  the  Department  of 
Energy  and  the  Congress.  On  December 
14.  1963,  the  Secretary  of  Energy  put  into 
effect  a  delegation  order  for  the  review 
of  power  marketing  administration 
rates.  48  FR  55664  (December  14,  1983). 
Paragraph  one  of  that  delegation  order 
requires  the  administrator  to  certify  that 
the  rate  is  the  lowest  possible  consistent 
with  sound  business  principles.  The 
Federal  Energy  Regulatory  Commission, 
under  paragraph  three  of  that  same 
delegation  order,  is  charged  with  the 
task  of  reviewing  power  rates  to  assure 
that  they  are  the  lowest  possible. 
Western  is  also  influenced  by  recent 
congressional  rejections  of  proposals  to 
auction  off  Federal  power  in  the  context 
of  the  Hoover  Powerplant  Act  of  1984. 
See  also  Senate  Report  No.  98-340,  98th 
Cong.,  1st  Sess.  53  (1983).  Even  more  to 
the  point.  Western  has  no  present 
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authority  to  use  appropriated  dollars  to 
even  study  the  possibility  of  selling 
Federal  power  at  a  market  price.  Energy 
and  Water  Development  Appropriation 
Act  of  1984.  Pub.  L.  No.  98-50.  section 
506.  97  Stat.  247,  261-62  (1983).  Under 
these  circumstances,  Western  cannot 
adopt  UP&L's  suggestion  that  CRSP 
power  should  be  sold  to  the  highest 
bidder. 

Utah  Power  and  Light  suggests  that 
Western  need  not  rely  on  the  Reclamation 
Project  Act  of  1939  for  authority  to  sell  CRSP 
power  to  Utah  and  Wyoming  municipalities 
not  served  by  preference  utilities. 
Specifically.  UP&L  relies  upon  some 
■■municipal  purposes"  language  in  the  Town 
Sites  and  Power  Development  Act  of  1906  as 
being  supportive  of  such  an  allocation.  43 
U.S.C.  section  522.  Western  believes  that 
more  recent  preference  laws,  being  more 
comprehensive  than  the  1906  legislation,  offer 
a  better  insight  mto  current  congressional 
intent  and  policy.  Furthermore,  the  proposed 
marketing  criteria  are  consistent  with  the 
1906  law,  as  the  sale  of  power  for  "municipal 
purposes"  is  accomplished  through  sales  to 
municipal  utilities. 

Utah  Power  and  Light  also  points  to  a 
contractual  arrangement  it  recently 
executed  with  the  Bonneville  Power 
Administration  (BPA)  as  embodying  the 
same  considerations  of  fairness  and 
equity  that  should  apply  to  the  sale  of 
CRSP  power.  According  to  UP&L.  the 
contract  requires  BPA  to  purchase,  at 
UP&L's  average  cost  of  service,  a 
volume  of  electric  power  equal  to  that 
consumed  by  UP&L's  residential 
consumers  in  the  State  of  Idaho.  BPA 
apparently  is  then  required  to  resell  an 
equivalent  amount  of  power,  at  a  rate 
equal  to  BPA's  average  system  cost,  to 
UP&L.  The  savings  would  then  be 
passed  on  to  residential  consumers  in 
Idaho. 

Any  considerations  of  fairness  and 
equity  inherent  in  the  contractual 
arrangement  described  above  are  a 
result  of  the  passage  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  of  1980. 16  U.S.C.  839 
et.  seq.  That  piece  of  legislation 
empowers  BPA  to  engage  in  many 
activities  which  Western  currently  lacks 
statutory  authority  to  emulate,  inluding 
the  execution  of  such  a  purchase  and 
sale  contract.  More  relevant  to  the 
preference  issue  at  hand  is  the  fact  that 
section  5(a)  of  the  1980  Northwest 
legislation  explicitly  provides  that  all 
BPA  sales  shall  be  subject  to  the 
preference  and  priority  provisions  of  the 
Bonneville  Project  Act  of  1937.  including 
sections  4  and  5  thereof.  16  U.S.C.  839(c). 
Section  4(c)  of  the  1937  Bonneville 
Project  Act  specifically  provides  that  an 
allocation  of  power  to  a  public-body 
shall  not  be  denied  without  the 
allowance  of  a  reasonable  time  period 
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for  the  prospective  purchaser  to  become 
a  utility.  16  U.S.C.  823c(c).  Western  is 
not  persuaded  that  the  passage  of  the 
Northwest  legislation  diluted  the 
validity  of  preference  in  the  sale  of 
CRSP  power  to  bublic  utilities. 

Utah  Power  and  Light  and  the  cities, 
counties  and  towns  it  represents  find 
further  fault  with  Westcn's  proposed 
marketing  criteria  on  constitutional 
grounds.  More  specifically,  the  criteria 
allegedly  violate  constitutional 
guarantees  of  due  process,  equal 
protection,  the  right  to  travel,  and  the 
rights  of  the  States  of  Utah  and 
Wyoming  and  their  citizens  under  the 
Tenth  Amendment.  UP&L  also  argues 
that  thejDreference  clause  is  void  for 
vagueness.  Each  of  these  allegations  are 
discussed  in  turn  below. 

For  a  claim  of  deprivation  of  due 
process  to  prevail,  the  entity  suffering 
the  constitutional  violation  must  first 
fall  within  the  definition  of  a  "person." 
Assuming  that  the  aggrieved  utility, 
political  subdivision  or  citizen  has 
standing  to  assert  a  violation  of  due 
process,  the  next  question  is  whether  a 
liberty  or  property  interest  protected  by 
the  Fifth  Amendment  is  at  stake.  The 
applicable  test  for  determining  whether 
any  property  right  is  at  issue  has  been 
established  by  the  Supreme  Court  in 
Board  of  Regents  v.  Roth.  408  U.S.  564. 
577  (1972): 

To  have  a  property  interest  in  a  benefit,  a 
person  clearly  must  have  more  than  an 
abstract  need  or  desire  for  it.  He  must  have 
more  than  a  unilateral  expectation  of  it.  He 
must,  instead,  have  a  legitimate  claim  of 
entitlement  to  it. 
*  •  *  •  « 

Property  interests,  of  course,  are  not 
created  by  the  Constitution.  Rather  they  are 
created  and  their  dimensions  are  defined  by 
existing  rules  or  understandings  that  stem 
from  an  independent  source  *   '  *  that  secure 
certain  benefits  and  that  support  claims  of 
entitlement  to  those  benefits. 

See  also  Perrv  v  Sinderman.  408  U.S.  593. 
601  (1972) 

Under  the  Roth  test,  an  investor- 
owned  utility  has  no  legitimate  claim  of 
entitlement  to  Federal  hydropower. 
especially  when  preference  utilities  are 
in  competition  for  that  power.  Nor  are 
municipalities  served  by  UP&L,  or  the 
citizens  within  those  towns,  in  a 
position  to  stake  a  legitimate  claim  to 
CRSP  power  in  the  face  of  an  overriding 
congressional  intent  to  make  such 
power  available  first  to  preference 
utilities.  Even  assuming  that  the  cities 
represented  by  UP&L  are  within  the 
class  of  preference  entities  eligible  for 
CRSP  power,  they  possess  no  "property" 
interest  in  CRSP  power  as  against  other 
preferred  entities  such  as  municipal 
utilities.  No  procedural  due  process 


safeguards  are  constitutionally  required 
in  the  allocation  decision  among 
preference  entities.  Santa  Clara  v. 
Andrus,  572  F.2d  at  676.  Furthermore, 
even  if  UP&L  or  the  cities  it  represents 
are  entitled  to  due  process  protection, 
this  simply  means  they  must  be  afforded 
an  opportunity  to  be  heard  at  a 
meaningful  time  and  in  a  meaningful 
manner.  Armstrong  v.  Manzo.  380  U.S. 
545.  552  (1965).  Western  believes  that 
they  have  been  afforded  ample 
opportunity  in  this  regard. 

Equal  protection  under  the  law  is  the 
second  major  constitutional  objection 
raised  by  UP&L.  In  summary.  UP&L 
maintains  that  the  cities  it  serves,  and 
the  citizens  within  those  cities,  are  being 
treated  irrationally  by  Western.  The 
lack  of  rationality,  according  to  the 
investor-owned  utility,  flows  from 
Western's  decision  to  serve  one  class  of 
power  users,  served  by  the  distribution 
system  of  UP&L.  differently  from  the 
class  of  power  users  served  by 
municipal  utilities.  Western  is  not 
persuaded  by  this  argument.  Assuming 
for  the  purpose  of  discussion  that  UP&L 
or  the  cities  on  whose  behalf  UP&L  acts 
have  standing  to  assert  a  violation  of 
equal  protection,  there  is  a  rational 
basis  for  the  classification  set  forth  in 
the  criteria.  Among  other  reasons, 
preference  in  the  sale  of  Federal  power 
to  municipal  utilities  serves  the  intent  of 
Congress  promotes  local  control, 
prevents  investor-owned  utilities  from 
making  a  profit  on  a  public  resource, 
and  serves  as  a  yardstick  to  encourage 
competition  within  the  utility  industry. 
.As  a  rational  basis  exists,  no  equal 
protection  violation  occurs.  Matthews  v. 
DeCastro.  429  U.S.  181, 185  (1976) 

A  violation  of  the  constitutionally 
protected  right  to  travel  is  also  a  defect 
of  the  proposed  marketing  criteria, 
according  to  UP&L  Western  does  not 
agree.  Modem  case  law  on  the  right  to 
travel  issue  is  fundamentally  concerned 
with  state  residency  requirements  and 
their  adverse  impact  on  the  fundamental 
needs  and  rights  of  the  traveler. 
Memorial  Hospital  v.  Maricopa  County. 
415  U.S.  250.  261-62  (1974).  UP&L  does 
not  argue  that  a  new  arrival  in  Utah  or 
Wyoming,  in  either  a  town  served  by  a 
municipal  utility  or  a  town  served  by  an 
investor-owned  utility,  is  charged  a 
higher  rate  for  power  than  long-lime 
residents.  As  such,  there  is  no 
discrimination  against  an  interstate 
migrant  in  favor  of  existing  Utah  or 
Wyoming  residents.  See  Dunn  v. 
Blumstein.  405  U.S.  330.  342  n.l2  (1972). 
No  fundamental  right  is  at  stake  simply 
because  one  citizen  pays  more  for 
electricity  than  another  citizen.  The 
question  of  whether  the  federally- 
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protected  right  to  travel  is  violated 
therefore  does  not  appear  to  be  relevant 
to  Western's  marketing  criteria. 

Still  another  constitutional  violation 
alleged  by  UP&L  revolves  around  the 
Tenth  Amendment,  which  provides  that 
powers  not  delegated  to  the  United 
States  by  the  Constitution  are  reserved 
to  the  States  or  to  the  people.  This 
assertion  is  answered  by  the  Supreme 
Court's  decision  in  Ashwander  v. 
Tennessee  Valley  Authority,  297  U.S. 
288  (1936).  In  that  case,  the  disposiUon 
of  Federal  power,  under  the  property 
clause  in  Article  FV  of  the  Constitution, 
was  expressly  held  to  be  an  activity  to 
which  the  Tenth  Amendment  was 
inapphcable.  Id.  at  330.  As  the  allocation 
and  sale  of  Federal  power  i.s  not  a 
traditional  State  function,  no  Tenth 
.Amendment  violation  will  take  place 
under  Western's  proposed  marketing 
criteria.  Finally,  UP&L  argues  that  the 
preference  clause  is  constitutionally 
defective  as  being  so  vague  that 
reasonable  men  cannot  agree  upon  the 
statutes's  meaning.  Western  cannot 
agree.  Successful  arguments  based  upon 
a  'void  for  vagueness"  theory  almost 
universally  deal  with  a  fundamental 
constitutional  right,  such  as  freedom  of 
speech,  or  a  hberty  interest.  No  such 
fundamental  right  is  at  stake  here.  More 
to  the  point,  courts  of  law  will  refer  to 
legislative  history  and  other  methods  of 
statutory  interpretation  and  construction 
prior  to  finding  a  statute 
unconstitutionally  vague.  Such  a 
reference  under  the  present 
circumstances  yields  a  consistent 
pattern  of  legislative  intent  that  clarifies 
the  standards  set  forth  in  preference 
law.  The  relevant  congressional  policy 
shows  a  clear  desire  for  Federal  power 
to  be  marketed  first  to  consumer-owned 
utility  systems.  In  summary.  Western  is 
not,  in  this  reproposa!  of  the  CRSP 
marketing  criteria,  adopting  UP&L's 
position.  However.  Western  sees 
relative  merit  in  sales  to  municipalities, 
as  described  in  UP&L's  proposal,  as 
opposed  to  direct  sales  to  investor- 
owned  utilities.  Therefore.  Western  is 
proposing  that  non-utility  municipalities, 
served  by  investor-owned  utilities  at 
cost,  will  be  entitled  to  a  higher  priority 
than  direct  sales  to  investor-owned 
utilities.  This  change  is  not  without 
significance.  While  it  is  highly  unhkely 
the  long-term  firm  power  would  be  made 
available  to  those  towns  without  utility 
responsibility,  benefits  could  well  be 
received  through  short-term  sales. 

(2)  Priorities  among  qualified 
preference  entities. 

As  to  the  administrative 
establishment  of  priority  among 
qualified  preference  entities.  Western  \» 


mindful  of  the  need  to  balance  the  needs 
of  existing  purchasers  of  Federal  power 
against  the  needs  of  potential  new 
purchasers.  Existing  customers  will,  in 
most  cases  under  the  criteria  as  now 
proposed,  experience  a  limited  reduction 
in  benefits  received  as  the  result  of 
offering  some  benefits  to  potential  new 
customers  who  meet  the  eligibility 
requirements. 

The  amounts  of  power  available  for 
potential  new  customers  are  probably 
not  sufficient  to  encourage  entities 
without  distribution  systems  to  acquire 
a  system  in  order  to  qualify  for  a  share 
of  the  available  Federal  power.  This 
intentional  limitation  is  appropriate 
because  relatively  small  amounts  of  new 
federally  developed  resources  are 
expected  to  be  available,  and  it  would 
be  unduly  disruptive  economically  to 
withdraw  laqje  amounts  of  low  cost 
Federal  power  from  existing  customers 
without  cause.  In  addition,  since  the 
commitment  of  Federal  power  is  for  a 
limited  contract  period  only,  and  the 
basis  for  determining  the  price  for 
Federal  power  is  potentially  subject  to 
modification  by  the  Congress,  the 
prospect  of  acquiring  a  Federal  power 
allocation  today  may  not  be  a  prudent 
basis  for  making  a  decision  to  create  a 
consumer-owned  utility.  Amounts 
available  to  potential  new  customers  are 
intended  to  provide  some  benefit  to 
those  preference  entitites  who,  for  some 
other  reason,  have  already  initiated 
actions  to  acquire  utility  systems,  or 
who  already  have  utihty  systems.  On 
the  other  hand,  it  would  be  equally 
unjust  to  completely  exclude  qualified 
preference  organizations  from 
participating  in  the  benefits  of  Federal 
power  simply  because  the  economic  or 
political  circumstances  of  past  years 
precluded  purchasing  Federal  power 
earlier.  The  appropriate  distribution  of 
power  between  existing  customers  and 
potential  new  customers  cannot  be 
determined  in  a  precise  manner. 
Western's  proposed  distribution 
between  these  two  groups  reflects  our 
judgment  of  what  is  appropriate  and  fair 
under  the  circumstances. 

(c)  Sumniory  and  Conclusion: 
The  apphcation  of  the  preference  laws 
raises  issues  that  are  complex. 
Comments  on  the  preference  issue  were 
either  in  support  of  or  in  opposition  to 
the  policy  of  granting  preference  status 
to  certain  classes  of  organizations.  The 
supporting  comments  generally  rely  on 
the  law  and  urge  the  status  quo  be 
maintained.  Comments  opposing  the 
granting  of  preference  generally  argue 
the  inequity  of  denying  a  large  segment 
of  the  populace  in  the  market  area  an 
opportunity  to  benefit  from  Federal 


power  on  the  basis  of  the  preference 
clause.  Western's  proposed  application 
of  the  preference  clause  is  based  on 
long-standing  congressional  intent  and 
administrative  policy,  including  the 
fostering  of  yardstick  competition  with 
investor-owned  utilities  by  giving 
preference  in  the  sale  of  federally- 
produced  power  to  consumer-owned 
utiities.  Western  concludes  that  the 
preference  clause  still  has  validity  as  an 
important  principle  in  the  marketing  of 
Federal  power.  The  attainment  of 
preference  status  by  entities  taking  the 
necessary  steps  to  do  so  will  be 
recognized  by  Western.  Western  is 
convinced,  after  carefully  reviewing  the 
arguments  on  all  sides,  that  this  is  the 
appropriate  application  of  the 
preference  laws.  While  the  UP&L 
application  on  behalf  of  143  cities, 
counties,  and  towns  does  not  constitute 
a  unique  situation  meriting  equal 
consideration  with  consumer-owned 
utilities,  the  arguments  in  its  favor  do 
persuade  Western  that  such  an 
arrangement  is  superior  to  direct  sales 
to  investor-owned  utilities  and  should 
have  priority  within  the  nonpreference 
category.  Western  proposes  to  modify 
the  priorities  as  follows: 

(IJ  Preferences  entities  within  the 
SLCA  Integrated  Projects  market  area; 

(2)  Preference  entities  outside  the 
market  area;  and 

(3)  Nonpreference  entities,  provided 
that  those  nonpreference  entities  acting 
as  agents  for  public  entities  without 
distribution  systems  shall  receive 
priority  over  nonpreference  entities 
acting  on  their  own  behalf. 

The  law  is  silent  as  to  any  priorities 
that  should  be  given  among  qualified 
preference  entities.  Generally  speaking, 
when  a  resource  first  becomes 
available,  all  qualified  applicants  are 
treated  under  identical  criteria. 
However,  when  a  resource  has  been 
sold  over  a  long  period  of  time  to  a 
group  of  customers  and  those  contracts 
expire.  Western  believes  there  is 
justification  for  treating  the  existing 
customers  differently  than  potential  new 
customers.  In  this  sense,  they  have  been 
given  a  priority,  but  this  priority  is  of  a 
different  character  than  that  given  to 
preference  utilities  over  invester-owned 
utiities.  Existing  preference  customers 
have  no  vested  right  in  Federal  power. 
However,  in  balancing  the  interests  of 
existing  and  potential  new  customers 
that  are  qualified  under  the  law  to 
preference  consideration  over  investor- 
owned  utihties,  Western  gives  more 
weight  to  those  currently  receiving 
benefits  to  avoid  inflicting  undue 
economic  hardship,  while  recognizing 
the  need  to  provide  other  qualihed 
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preference  purchasers  some  reasonable 
benefits  from  Federal  power. 

2.  Other  Eligibility  Requirements 

In  addition  to  the  eligibility 
requirements  discussed  above.  Western 
required  in  its  Federal  Register  notice  of 
August  23. 1983,  as  amended,  that  all 
potential  applicants  submit  applicant 
profile  data  on  or  before  December  30. 
1983.  and  proposed  special  requirements 
for  potential  new  customers  and 
wholesale  utilities.  Potential  new 
customers  must  have  had  a  1982  load 
greater  than  100  kilowatts,  and  except 
for  Federal  or  State  ultimate  consumer- 
type  loads,  must  have  taken  substantive 
steps  to  obtain  utility  status  by  January 
1. 1984.  Wholesale  utilities  were 
required  to  satisfy  the  Administrator  (i) 
that  the  benefits  of  federally  financied 
power  are  distributed  at  the  lowest 
possible  rates  to  consumers  consistent 
with  sound  business  principles,  (ii)  that 
consumers  can  identify  their  true  power 
supply  costs  from  all  sources  so  that  the 
costs  of  growth  and  the  benefits  of 
conservation  are  identifiable,  and  (iii) 
that  retailing  utilities  can  identify  cost 
and  other  significant  characteristics  of 
each  of  its  power  supplies. 

(a)  Comments: 
— Criteria  are  not  clear  about  whether 
filing  applicant  profile  data  by 
December  30, 1983  is  an  eligibility 
requirement. 
— The  deadline  for  filing  applicant 
profile  data  should  be  extended         ' 
beyond  December  30, 1983. 
— The  specific  actions  required  by  l/l/ 
84  to  obtain  utility  status  are  unclear; 
the  deadline  for  obtaining  such  status 
should  be  extended. 
— Concept  of  widest  possible  use  of 
Federal  power  should  be  utilized,  with 
benefits  distributed  through  lowest 
possible  rates  to  consumers. 
— Conservation  and  renewable  energy 
criteria  should  be  established  for 
determining  eligibility  for  an 
allocation. 
— Criteria  for  eligibility  of  wholesale 
I     utilities  are  not  clear,  are  unfair, 

unnecessary,  and  unduly  burdensome: 
the  methods  that  will  be  used  to  apply 
the  criteria  are  uncertain;  and  these 
criteria  could  create  legal  and 
financial  problems  for  some  existing 
customers. 
— Requirements  for  wholesale  and  retail 

utilities  should  be  the  same. 
— Wholesale  utilities  should  be  required 
to  show  cost  of  CRSP  resources 
directly  to  retailing  utilities  and 
ultimate  consumers  should  receive 
information  that  permits  them  to 
understand  the  benefits  of  Federal 
power. 


— Special  requirements  for  wholesale 
utilities  should  be  withdrawn. 

— Objectives  that  the  Administrator 
would  use  to  evaluate  wholesale 
utility  applications  have  been 
accomplished  by  contract  terms, 
(b)  Discussion: 
The  above  comments  have  been 

grouped  for  discussion  into  the  following 

numbered  categories: 

(1)  Applicant  profile  data; 

(2)  Deadline  for  attaining  utility 
status; 

(3)  Special  eligibility  requirements  for 
wholesale  utilities;  and 

(4)  Other  special  eligibility 
requirements. 

(1)  Applicant  profile  data.  Certain 
load,  resource  and  organizational  data, 
referred  to  as  applicant  profile  data, 
were  requested  in  a  February  4, 1983 
Federal  Register  notice.  It  was  stated 
therein  that  "Those  parties  that  may  be 
interested  in  applying  for  an  allocation 
of  these  resources  must  provide  the 
applicant  profile  data  requested  herein." 
The  original  deadline  of  March  15, 1983. 
was  extended  by  a  March  14, 1983. 
notice  in  the  Federal  Register  to  April 
15. 1983. 

In  the  Federal  Register  notice 
published  August  23, 1983,  Western 
advised  that  "to  be  eligible  to  be 
considered  for  an  allocation  of  capacity 
and  energy  from  the  SLCA  Integrated   . 
Projects  under  the  final  marketing  plan, 
those  interested  utilities  not  having 
already  done  so  must  furnish  applicant 
profile  data  to  the  Salt  Lake  City  Area 
Manager  on  or  before  November  15, 
1983.  On  December  7, 1983,  a  notice  in 
the  Federal  Register  extended  that 
deadline  to  December  30, 1983.  and 
reiterated  that  "entities  that  do  not 
submit  applicant  profile  data  to  Western 
will  not  be  eligible  to  apply  for  an 
allocation  of  power  under  the  proposed 
criteria." 

Potential  applicants  have  had  nearly 
11  months  in  which  to  furnish  the 
information  requested,  and  Western  has 
repeatedly  emphasized  that  furnishing 
the  data  is  a  requirement.  The  revised 
criteria  so  states  in  Appendix  B. 

A  further  extension  of  the  deadline  for 
furnishing  this  information  is 
unwarranted.  Sufficient  time  and  notice 
have  been  provided.  The  submitted 
applicant  profile  data  have  been  used  in 
determining  what  allocation  alternatives 
would  best  serve  the  needs  of  entities 
interested  in  receiving  Federal 
hydropower.  Further,  the  criteria  must 
be  completed  and  allocations  made  with 
sufficient  lead  time  to  execute  contracts 
prior  to  the  termination  of  existing 
arrangements.  An  extension  of  the 
deadline  for  furnishing  data  would  delay 
this  process  unduly. 


An  additional  consideration  is  that 
potential  applicants'  loads  (including 
existing  customers)  exceed  the  amount 
of  available  Federal  power  by  about  8 
times.  A  further  consideration  is  that 
Western  has  received  informal  requests 
to  extend  this  deadline  from  very  few 
people,  and  the  only  formal  request 
came  from  a  municipality  for  whom 
UP&L  has  already  submitted  data. 
Therefore,  no  additional  extension  will 
be  granted. 

(2)  Deadline  for  attaining  utility 
status.  The  proposed  general  power 
marketing  criteria  published  August  23. 

1983,  stated  that  on  or  before  January  1. 

1984,  each  potential  applicant  must  be 
either  a  retail  or  wholesale  utility,  a 
Federal  or  State  ultimate  consumer-type 
load,  or  an  existing  CSRP  contractor, 
during  the  September  7, 1983 
information  forum,  a  Western 
representative  indicated  that  a  potential 
applicant  would  be  considered  if  it  were 
taking  significant  and  tangible  steps  by 
that  date  in  order  to  acquire  the  means 
to  distribute  power  by  September  30, 
1988.  Examples  of  significant  and 
tangible  steps  were  stated  to  be  actions 
such  as: 

(i)  Evidence  of  negotiations  with  an 
investor-owned  utility  regarding 
distribution  system  acquisition; 

(ii)  Action  before  a  Public  Service  or 
Public  Utihty  Commission  to  acquire  a 
system; 

(iii)  Initiation  of  condemnation 
proceedings;  or 

(iv)  Evidence  of  a  financial 
commitment  to  purchase  a  transmission 
system. 

Public  comment,  specifically  from 
West  Bountiful  City,  opposed  the 
imposition  of  the  January  1, 1984 
deadline  date  for  demonstration  of 
significant  and  tangible  actions  to 
acquire  a  means  to  distribute  power. 
The  City  argued  that  the  criteria  did  not 
allow  sufficient  time  for  a  new  potential 
applicant  to  meet  the  proposed 
eligibility  requirements.  Due  to  the 
uncertainty  regarding  eligibility 
requirements  and  the  short  time 
permitted  to  qualify  with  the  eligibility 
requirements  known  at  the  time,  the 
City  requested  that  potential  applicants 
be  allowed  an  additional  fifteen  (15) 
months  to  meet  eligibility  requirements. 
By  extending  the  January  1, 1984, 
deadline  to  March  30, 1985.  West 
Bountiful  believed  sufficient  time  would 
be  allowed  to  demonstrate  significant 
actions  and  to  acquire  the  ability  to 
distribute  power  by  September  30. 1988. 

Western  has  received  requests  for  an 
extension  of  the  January  1.  1984. 
deadline  by  only  three  potential 
applicants  who  have  alreadv  submitted 
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applicant  profile  data,  none  of  whom 
seem  willing  to  proceed  with  the 
formation  of  a  municipal  utility  unless 
assured  that  it  could  obtain  low  cost 
Federal  power.  As  stated  in  the  earlier 
discussion  of  Eligibility  Requirements, 
Western  only  intended  to  provide  an 
opportimity  to  potential  new  customers 
w  ho  already  had  a  utility  system  or  who 
were  already  in  the  process  of  acquiring 
one  to  achieve  beneBts  other  than  solely 
becoming  eligible  for  an  allocation  of 
Federal  power.  Federal  power  in  this 
market  area  was  made  available  on  a 
widespread  basis  under  1962  marketing 
criteria,  and  both  long-term  and  short- 
term  allocations  of  power  have  been 
made  periodically  ever  since.  If,  since 
1962,  a  municipal  has  not  taken 
sigificant  and  tangible  steps  to  acquire  a 
utility  system,  it  is  not  unreasonable  to 
assume  that  establishing  a  municipal 
utility  has  not  been  a  priority  for  the 
citizens  of  that  city.  Since  the  contract 
period  for  which  power  will  be 
committed  is  10  years  and  since 
relatively  small  amounts  of  additional 
power  and  energy  are  expected  to 
become  available  in  the  future,  those 
municipals  that  establish  municipal 
systems  within  that  period  might 
anticipate  a  future  opportunity  to  obtain 
a  small  amount  of  Federal  power  under 
then  ciuxent  terms  and  conditions. 

One  obvious  disadvantage  to  Western 
of  modifying  the  eligibility  requirements 
to  include  entities  that  are  in  the  process 
of  iicquiring  utility  status  is  that  after 
obtaining  an  allocation,  they  may  not 
complete  the  process  by  September  30, 
1988.  Western  would  then  have  only  1 
year  to  place  that  power  under  contract 
with  somebody  else.  Since  there  are  at 
least  143  cities,  counties,  and  towns 
representing  a  load  of  about  3,100.000 
kilowatts  that  could  potentially  take 
action  to  establish  consumer-owned 
utilities  If  Western  extended  the 
deadline  of  January  1, 1984.  for  all 
potential  applicants  who  have  already 
filed  applicant  profile  data,  this  course 
of  action  is  not  warranted.  However, 
Western  does  not  want  to  deny  an 
opportimity  to  those  municipals  who 
have  initiated  an  investigation  into  the 
feasibility  of  establishing  a  municipal 
system  but  have  not  advanced  to  the 
stage  of  having  taken  aigni^cant  and 
tangible  steps  by  January  1, 1984. 
Consequently,  Western  is  revising  the 
eligibility  requirements  to  allow  any 
potential  applicant  who  has  already  (1) 
filed  applicant  profile  data,  and  (2) 
specifically  requested  an  extension  of 
the  January  1, 1984,  deadline,  to 
demonstrate  to  Western  within  1  year  of 
the  publication  of  this  notice  that  it  has 
taken  significant  and  tangible  steps  to 


acquire  the  means  to  distribute  power 
by  September  30, 1988.  Three 
municipalities  presently  meet  these 
criteria — Mapleton,  Richfield,  and  West 
Bountiful,  Utah. 

(3)  Special  eligibility  requirements  for 
wholesale  utilities.  This  proposed 
requirement  was  vociferously  opposed 
by  some  joint  action  agencies,  while  the 
objectives  outlined  were  supported  by  at 
least  one  retail  level  utility. 

Western  recognizes  the  many  benefits 
of  joint  action  agencies  and  definitely  is 
not  opposed  to  them.  Western  is 
committed  to  promoting  the  objectives 
of  assuring  that  the  benefits  of  federally- 
financed  power  are  distributed  to 
consumers  and  that  power  supply  cost 
information  is  available  to  retailing 
utilities  and  the  retail  level  customers.  In 
pursuing  those  objectives.  Western 
singled  out  wholesaling  utilities  because 
they  add  another  organizational  level 
through  which  the  objectives  must  be 
filtered.  The  suggestion  that 
requirements  should  be  the  same  for 
retail  and  wholesale  utilities  is  well 
taken  in  one  respect.  Certainly  the  basic 
objectives  apply  to  both  types  of 
utilities. 

The  observe tion  that  the  objectives 
proposed  for  use  by  the  Administrator  to 
evaluate  wholesale  utility  applications 
are  related  to  existing  contract  terras  is 
accurate.  The  resale  of  electric  energy 
article  promotes  these  objectives,  but 
does  not  provide  for  any  penalties  in  the 
event  of  noncompliance.  Since  the  exact 
requirements  of  this  article  have  been 
questioned  in  the  past,  and  since  this 
same  article  was  singled  out  during  the 
public  process  by  UP&L  in  support  of  its 
application,  a  detailed  discussion  of  it  is 
warranted. 

UP&L  suggested  that  several  CRSP 
customers  are  not  passing  on  the 
benefits  of  low  cost  federal  power  to  the 
ultimate  consumer,  as  required  by  the 
resale  article  in  each  city's  contract. 
UP&L  pointed  out  that  the  municipal 
customers  are  transferring  power 
revenues  to  their  general  funds,  and  are 
financing  public  works,  avoiding  debt 
service,  and  actually  creating  surpluses 
in  municipal  budgets,  all  as  a  result  of 
purchasing  the  CRSP  resource  at  a 
relatively  low  cost  and  setting  municipal 
rates  at  a  level  sufficient  to  assure  the 
general  fiscal  health  of  the  town. 

The  resale  of  electric  energy  article 
requires  the  CRSP  purchaser,  such  as  a 
city  with  a  municipal  utility,  to  take  five 
steps  to  encourage  the  widespread  use 
of  low  cost  Federal  power.  First,  the  city 
contractually  agrees  to  make  benefits  of 
federally-generated  power  available  at 
fair  and  reasonable  terms  to  all  of  its 
customers  at  the  lowest  possible  rates 


consistent  with  sound  business 
principles.  Second,  the  city  agrees  to 
maintain  books  of  account  in 
accordance  with  the  system  of  accounts 
prescribed  for  public  utilities  and 
licensees  by  the  Federal  Energy 
Regulatory  Commission.  Third,  the  city 
agrees  to  provide  the  United  Stales  with 
copies  of  schedules  of  municipal  retail 
rates.  Fourth,  the  city  agrees  to  submit 
to  the  United  States  an  annual 
statement  indicating,  among  other 
things,  that  the  charges  to  customers  are 
consistent  with  the  principles  set  forth 
in  the  first  subsection  of  the  resale 
article.  Fifth,  the  city  agrees  either  to 
publish  operating  and  financial  data 
annually  in  a  newspaper  of  general 
circulation  in  the  city's  electrical  sen'ice 
area,  or  to  furnish  such  information  by 
mailing  copies  of  the  data  to  each  of  its 
electrical  customers. 

The  philosophy  underlying  the  resale 
article  is  explicitly  set  forth  in  such 
statutory  law  as  section  5  of  the  Flood 
Contract  Act  of  1944  (16  U.S.C.  section 
825s)  and  section  5  of  the  Bonneville 
Project  Act  of  1937  (16  U.S.C.  section 
•  832d).  That  philosophy,  simply  stated, 
involves  passing  the  benefits  of  low-cost 
Federal  power  on  to  consumers,  under 
fair  and  reasonable  terms,  at  the  lowest 
possible  rates  consistent  wdth  sound 
business  principles.  This  concept  is 
related  to  the  preference  clause,  but 
goes  beyond  the  establishment  of 
preference  to  public  bodies  and 
cooperatives.  The  philosophy  allows  a 
power  marketing  administration  to 
verify  that  the  ultimate  consumer  is 
receiving  the  "oenefits  of  low-cost 
Federal  power. 

The  nature  of  the  resale  article,  and 
an  explanation  of  the  history  underlying 
its  development,  is  sufficiently 
summarized  in  a  1967  letter  from  the 
Department  of  the  Interior's  Assistant 
Solicitor.  Power  to  the  City  Attorney  of 
Redwood  Falls,  Minnesota.  The  letter 
harmonizes  the  resale  principle  with  the 
practical  difficulties  of  administration: 

Although  the  principle  is  clear  in  concept, 
experience  has  proven  that  the 
administration  of  this  principle  in  Federal 
power  marketing  operations  presents  many 
practical  difficulties  of  interpretation  and 
application.  The  phrases  "fair  and  reasonable 
terms"  and  "sound  business  principics"  are 
general  at  best  and  give  rise  to  many 
different  interpretations  among  reasonable 
men  as  to  their  precise  application.  It  is  for 
this  reason  that  the  article  itself  does  not  set 
forth  any  specific  mechanisms  for 
enforcement.  The  only  specific  implementing 
provisions  in  the  remaining  paragraphs  are 
reporting  requirements.  These  are  designed  to 
give  not  only  this  Department,  but  more 
importantly  the  customers  of  the  contracting 
utility  and  the  members  of  the  pubhc  at  large. 
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a  full  opportunity  to  have  the  fact*  relating  to 
resale  rate  schedule*  in  order  to  provide  a 
basis  for  informed  public  discussion  .  .  . 
[T]he  article  is  based  on  a  recognition  of 
comity  and  mutual  respect  between  the 
Federal  marketing  agency  and  the  contractor 
The  principal  reliance  of  the  article, 
therefore,  is  on  information,  discussion  and 
a  ccommoda  tion. 

Beyond  this,  the  degree  of  compliance  of  a 
contractor  with  the  spirit  of  the  article  would 
be  a  matter  for  consideration  in  deciding  on 
additional  power  allotments  and  in  reviewing 
the  terms  and  conditions  for  further  service 
when  a  contract  by  its  terms  is  open  for 
renewal. 

Thus,  compliance  with  the  resale 
article,  at  least  historically,  has  been  a 
factor  in  the  allocation  of  power  and 
negotiation  of  contractual  terms  and 
conditions.  Western  beheves  that  the 
statement  of  Interior's  Assistant 
Solicitor  still  has  relevance  today. 
Therefore,  compliance  with  the  resale 
article  will  be  considered  in  the 
allocation  of  CRSP  power.  Applicants 
presently  buying  Federal  power  will  be 
required  to  demonstrate  how  their 
power  rates  comport  with  Western 
policy.  This  could  be  accomphshed  in  at 
least  two  different  ways.  First 
Western's  present  customers  could 
show  how  the  benefits  of  low-cost 
Federal  hydropower  have  been  directly 
passed  on  to  the  ultimate  consumer 
through  lower  power  rates.  Or,  second, 
the  customer  could  demonstrate  how 
power  rates  to  the  consumer  provide 
revenues  to  be  used  to  accomplish 
legitimate  public  purposes,  and  that 
those  power  rates  were  established  in 
an  open  and  public  manner.  The 
existence  of  public  records  which 
explain  the  derivation  of  existing  power 
rates,  that  are  available  to  the 
ratepaying  consumer,  would  be 
significant  in  meeting  this  second 
option.  If  an  applicant  cannot  meet 
either  of  these  two  tests,  or  otherwise 
demonstrate  compliance  to  the 
Administrator's  satisfaction,  that 
apphcant  may  have  its  allocation 
rescinded  or  receive  a  substantia! 
reduction  in  its  allocation.  Resources 
made  available  from  such  reductions 
will  be  administratively  reallocated.  The 
possibility  of  noncompliance  with  the 
resale  article  on  the  part  of  aome 
customers  does  not  however,  mean  that 
any  of  the  CRSP  resource  would 
necessarily  be  sold  to  UP&L,  since 
neither  UPAL  nor  the  cities,  counties, 
and  towns  that  have  applied  for  power 
through  UPaJ.  are  eligible  for  ■  first 
priority  to  CRSP  electricity  under  the 
criteria. 

Western  believes  that  there  is  some 
merit  in  comments  by  wholesale  utilities 
on  the  use  of  objectives  relating  to 
identification  of  power  costs  by 
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consmners  as  allocation  criteria.  Since 
the  objectives  in  question  can  be  served 
through  appropriate  contractual 
language,  Western  is  proposing  to 
eliminate  the  special  requirements  for 
wholesale  utihties  as  allocation  criteria 
effective  prior  to  the  signing  of  a 
contract.  Rather.  Western  will  develop 
contractual  language,  to  be  used  with 
both  wholesale  utilities  and  retail 
utilities,  to  achieve  the  goal  of  informing 
the  consumer  of  the  source  and  cost  of 
various  components  of  power  supply. 
While  the  existing  principles  contained 
in  the  resale  contractual  article  will  very 
likely  be  part  of  this  new  language, 
emphasis  will  be  placed  on  providing 
information  to  the  power  consumer  in 
accordance  with  flexible  but  objectively 
deHned  standards. 

Noncomphance  with  the  contractual 
provision  may  result  in  a  penalty  of  the 
loss  of  all  or  a  part  of  that  entity's 
contract  rate  of  delivery  and  associated 
energy. 

(4)  Other  special  eligibility 
requirements.  One  of  the  comments 
Western  has  received  on  the  issue  of 
eligibility  requirements  is  centered  on 
the  encouragement  of  conservation  and 
the  development  of  renewable  energy 
resources.  The  Environmental  Defense 
Fund  and  the  National  Wildlife 
Federation  have  suggested  that  Federal 
hydropower  be  sold  to  those  preference 
entities  that  develop  the  best 
conservation  and  renewable  energy 
programs.  Under  their  approach, 
conservation  would  become  an 
eligibility  criterion  rather  than  a  goal  to 
be  encouraged  after  an  allocation  is 
made  and  a  contract  signed. 

Western  shares  with  these 
commentors  a  desire  to  encoiu'age 
meaningful  conservation  efforts  and  the 
development  of  alternative  methods  for 
the  generation  of  power.  However, 
Western  is  convinced  at  the  present 
time  that  its  existing  conservation  and 
renewable  energy  program  is  effective  in 
attaining  national  and  agency 
conservation  goals.  In  the  absence  of  an 
acceptable  program,  the  contractual 
penalty  provision  of  a  ten  percent 
reduction  in  the  amount  of  power  sold  to 
a  particular  preference  entity  offers  a 
substantial  incentive  to  develop  a 
commitment  to  conservation. 

Western  also  believes  that  Congress 
has  endorsed  its  approach  in 
encouraging  conservation  efforts 
through  contractual  provisions,  as 
opposed  to  making  conservation  an 
allocation  criterion.  In  the  course  of 
debate  on  the  floor  of  the  House  of 
Representatives  on  the  Hoover 
Powerplant  Act  of  1984,  a  conservation 
amendment  was  offered  by 
Representative  Udall  of  Arizona.  130 


Cong.  Rec.  H3338-37  fMay  3. 1984).  That 
conservatioD  amendment,  which  would 
apply  to  all  power  sold  by  Western, 
adopts  the  approach  of  striving  for 
conservation  goals  through  contractual 
provisions  with  a  power  allottee,  with 
percentage  reductions  if  pre-defined 
goals  are  not  realixed.  Western  notes 
that  this  amendment  was  adopted  in 
reaction  to  objections  voiced  by  the 
Environmental  Defense  Ftmd  that  the 
Hoover  bill  did  not  have  adequate 
measures  for  conservation.  130  Cong. 
Rec.  H3337  [May  3, 1984).  Given  the 
congressional  passage  of  affirmative 
legislation  which  recognizes  the 
appropriateness  of  encouraging 
conservation  through  contractual 
provisions.  Western  presently  believes 
that  it  is  inappropriate  to  modify  long- 
standing allocation  practices  by  making 
conservation  the  overriding  factor  in 
allocating  Federal  power  resources. 
However,  Western  is  interested  in 
receiving  fiulher  comment  from  the 
pubUc  OB  this  issue  prior  to  mflWing  a 
flnal  decision,  and  has  req<iested  that 
this  idea  be  analyzed  by  an  independent 
contractor  who  will  be  preparing  an 
environmental  report  on  thie  proposed 
marketing  criteria  for  the  SLCA 
Integrated  Projects  resources.  No  final 
dedsioD  will  be  nade  on  this  issue  until 
the  enviroDBiental  evaluation  of  the 
marketing  plan  is  complete, 
(c)  Summary  and  Conclusion: 
Commentors  pointed  out  the  lack  of 
clarity  in  definiiig  eligibility 
requirements,  and  Western  recognizes 
the  need  for  further  clarification.  In 
response  to  the  potential  hardships  of 
requiring  wholesale  utilities,  for  the 
purpose  of  qualifying  for  tin  allocation, 
to  verify  their  compliance  with 
identified  objectives  [selling  Federal 
power  at  the  lowest  possible  rates  to 
consumers  consistent  with  sound 
business  principles,  assuring  that 
consumers  can  identify  true  power  costs 
from  all  sources  so  that  the  costs  of 
growth  and  the  benefits  of  conservation 
are  identified,  and  assuring  that  retailing 
utilities  have  detailed  power  supply 
information).  Western  will  depend  upon 
contract  provisions  to  accomplish  the 
same  objectives.  However,  existing 
customers  must  demonstrate  compliance 
with  the  spirit  of  the  resale  of  electric 
energy  article  in  their  contract  to  avoid 
a  substantial  reduction  or  loss  of  in  their 
post-1980  allocatioa.  The  appUcant 
qualifications,  now  in  Appendix  B  of  the 
criteria,  will  be  revised  as  follows: 

The  following  re<]uirements  must  l>e 
met  in  order  to  be  eligible  for  an 
allocation  of  long-term  resources  from 
the  SLCA  Integrated  Projects: 
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(1)  Each  potential  applicant  must  have 
submitted  substantially  complete 
applicant  proHle  data  to  the  SLCAO  on 
or  before  December  30, 1983. 

(2)  Each  potential  new  customer  must 
have  had  a  1982  load  greater  than  100 
kilowatts. 

(3)  On  or  before  January  1, 1984,  each 
poten'iial  customer  must: 

()>  Be  a  utility,  primarily  engaged  in 
retail  or  wholesale  sales  of  electricity, 
with  power  supply  responsibility  for  the 
load  to  be  served;  or 

(ii)  Be  a  Federal  or  State  ultimate 
consumer  type  load,  including  such 
loads  of  State  agencies  whose  use  of 
power  enhances  the  available  Federal 
power  resource;  or 

(iii)  Be  an  existing  Western  contractor 
for  long-term  firm  power  who  does  not 
otherwise  qualify  above:  or 

(iv)  Have  taken  significant  and 
tangible  steps  to  acquire  the  means  to 
distribute  power  or  have  taken  initial 
steps  to  acquire  the  means  to  distribute 
power  and  have  requested  an  extension 
of  time  for  taking  significant  and 
tangible  steps. 

The  proposed  criteria  will  be  modified 
to  indicate  that  proposed  allocations  of 
capacity  and  energy  to  any  existing 
customer  who  fails  to  demonstrate 
compliance  with  the  spirit  of  the  resale 
of  electric  energy  article  in  its  current 
contract  will  be  reduced  or  eliminated. 
See  paragraphs  2  and  3  of  Appendix  B  to 
the  revised  criteria. 

The  proposed  criteria  will  be  revised 
to  indicate  that  the  contracts  will 
contain  a  resale  of  electric  energy  article 
requiring  purchasers  of  Federal  power  to 
demonstrate  that: 

(1)  The  benefits  of  federally-generated 
power  are  distributed  to  its  customers  at 
the  lowest  possible  rates  consistent  with 
sound  business  principles. 

(2)  Consumers  can  identify  the  costs 
of  federally-generated  power  and  non- 
federally-generated  power  such  that  the 
true  costs  of  growth  and  the  benefits  of 
conservation  and/or  development  of 
renewable  resources  are  readily 
identifiable. 

When  the  contractor  consists  of 
members  or  principals  who  are  retail 
distributors  of  Federal  power,  these 
retail  distributors  will  be  directly 
accountable  to  Western  for  complying 
with  the  above  requirements.  One  of  the 
ways  these  requirements  may  be 
satisfied  by  the  contractor  and  its 
members  or  principals  is  to  display,  on 
the  monthly  bills  rendered  to  customers, 
a  breakdown  of  the  amounts  and  costs 
of  Federal  power  and  non-Federal 
power  and  of  the  magnitude  and  type  of 
other  costs  which  constitute  the 
composite  costs  charged  to  the 
customer.  Failure  to  comply  with  the 


article  may  result  in  the  loss  of  all  or  a 
part  of  the  resources  committed  to  the 
customer. 

3.  Market  Area 

The  proposed  market  area  in  the 
August  1983  Federal  Register  notice  for 
the  SLCA  Integrated  Projects  was  the 
same  as  the  existing  market  area  for 
CRSP,  except  that  a  portion  of  California 
east  of  the  115th  degree  longitude, 
formerly  included  in  the  Southern 
Division,  was  deleted.  However. 
Western  proposed  an  option  to 
withdraw  all  CRSP  resources  from  the 
Southern  Division  in  1999,  thereby 
eliminating  a  portion  of  the  market  area. 
Western  proposed  to  restrict  the  market 
area  for  new  customers  to  the  SLCA, 
and  restrict  the  market  area  for  power 
from  projects  other  than  CRSP  to  the 
Northern  Division. 

(a)  Comments: 

— All  resources  should  be  marketed 
throughout  the  whole  market  area. 

— There  should  be  no  overlapping  of 
market  area  boundaries  for  CRSP 
resources  and  other  Colorado  River 
resources  marketed  by  the  Boulder 
City  Area. 

— The  market  area  should  be  defined  as 
stated  in  the  Colorado  River  Compact, 
including  the  total  drainage  basin,  not 
just  the  Northern  Division. 

— The  market  area  should  be  expanded 
to  include  all  of  the  SLCA,  including 
west  Texas,  and  all  of  the  Boulder 
City  Area,  including  southern 
California. 

— The  market  area  should  be  limited  to 
the  Upper  Basin  States  of  Colorado, 
New  Mexico,  Utah,  and  Wyoming 
when  existing  contracts  terminate. 

— The  Southern  Division  should  be 
eliminated  from  the  market  area  in 
1999. 

— The  Southern  Division  should  not  be 
eliminated  from  the  market  area. 

— The  portion  of  California  presently  in 
the  market  area  should  not  be  deleted. 

— The  portion  of  California  presently  in 
the  market  area  should  be  deleted. 

— The  market  area  for  new  customers 
should  include  all  of  the  Northern 
Division. 

(b)  Discussion: 

The  above  comments  have  been 
grouped  for  discussion  into  the  following 
numbered  categories: 

(1)  Withdrawal  from  Southern 
Division; 

(2)  New  customer  market  area;  and 

(3)  Other  market  area  issues. 
(1)  Withdrawal  from  Southern 

Division.  One  of  the  major  issues  which 
has  arisen  out  of  the  Salt  Lake  City 
Area's  post-1989  marketing  plan  is 
centered  on  the  allocation  of  CRSP 


power  to  the  Southern  Division.  Many  of 
these  comments  deal  with  the  nature  of 
the  present  allocation  of  20  percent  of 
the  net  CRSP  capacity  available  for  load 
in  the  summer  and  7  percent  in  the 
winter.  Customers  in  the  Southern 
Division  have  made  comments  to  the 
effect  that  these  percentage  allocations 
are  permanent,  and  cannot  be  altered  to 
their  detriment.  Some  Northern  Division 
customers  disagree,  arguing  that  the 
Southern  Division  allocation  was  for  the 
term  of  the  original  power  sales 
contracts  only,  and  should  not  be 
deemed  perpetual  when  Northern 
Division  preference  loads  are  now  large 
enough  to  absorb  all  of  the  CRSP 
generation. 

A  review  of  the  original  CRSP  criteria 
of  March  9, 1962.  reveals  no  reference  to 
any  "permanent"  allocation  to  the 
Southern  Division.  However,  a  number 
of  documents  submitted  to  Western  by 
Southern  Division  customers  suggest 
that  a  permanent  allocation  was 
intended  by  the  Secretary  of  the  Interior 
under  the  circumstances  as  they  existed 
over  20  years  ago.  The  question  which 
arises  out  of  this  historical  background 
is  one  of  definition.  What  is  meant  when 
the  word  "permanent"  is  used?  Courts  of 
law  often  interpret  words  in  such  a 
manner  as  to  give  them  their  common 
meaning.  However,  several  opinions 
suggest  that  the  word  "permanent"  does 
not  necessarily  mean  forever.  For 
example,  the  Supreme  Court  of  the  State 
of  Washirfgton  has  held  that  a  decree  for 
alimony  is  "permanent"  in  that  it 
continues  in  force  until  a  change  in 
circumstances  occurs.  Bartow  v.  Bartow, 
121  P.2d  962  (Wash.  1942).  In  a  similar 
vein,  the  Supreme  Court  of  the  State  of 
Colorado  expressed  its  opinion  on  the 
meaning  of  the  concept: 

The  word  "permanent"  relates  to  time.  It 
means  abiding  and  remaining  fixed  for  such 
period  as  is  necessary  for  the 
accomplishment  of  the  objective  in 
connection  with  which  it  is  expressed.  While 
it  is  an  antonym  of  temporary,  it  does  not 
necessarily  imply  perpetuity  or  mean  forever. 

Parish  V.  Hainlen,  236  P.2d  115, 118  (Colo. 
1951). 

In  the  State  of  Missouri,  the  State 
Supreme  Court  has  held  that  a 
"permanent  residence"  does  not  mean 
that  residence  may  never  be  changed, 
but  that  there  exists  no  present  intention 
to  change  it.  Barrett  v.  Parks,  325  Mo. 
974, 180  S.W.  2d  665  (1944).  Similarly,  a 
California  court  has  observed  that  the 
concept  of  "permanent  employment" 
means  only  that  employment  is  to 
continue  indefinitely  and  until  either 
party  wishes  to  sever  the  relationship 
for  some  good  reason.  Speegle  v.  Board 
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of  Fire  Underwriters.  158  P.2d  426,  429 
(Cal.  App.  1945). 

Aside  from  court  cases  such  as  those 
listed  above,  which  focus  on  the 
common  meaning  of  a  term,  the 
intention  of  a  party  is  often  critical  in  a 
determination  of  the  meaning  of  a  word. 
Different  customers  have  varying 
opinions  in  this  regard.  The  Colorado- 
Ute  Electric  Association,  Inc.,  states  that 
the  allocation  in  question  was 
permanent  for  the  period  of  the 
contracts  issued  under  the  1962  criteria 
(20  years)  and  the  extension  thereof 
under  the  1978  criteria  (7  years).  The 
Salt  River  Project  on  the  other  hand, 
equates  "permanent"  with  the  amount  of 
time  necessary  for  achievement  of 
repayment.  Both  are  less  than  forever.  In 
fact,  the  original  1962  CRSP  marketing 
criteria  allowed  for  an  adjustment  of  the 
allocation  to  the  Southern  Division 
based  upon  changes  in  the  diversity 
between  the  winter  and  summer  seasons 
in  the  Northern  Division  The  desire  of 
the  United  States  to  retain  flexibility  in 
the  face  of  changing  conditions  was 
clearly  intended  m  1962.  Aside  from  the 
question  of  the  intent  that  existed  in 
1962,  changes  in  the  allocation  criteria 
over  time  are  significant  The  original 
CRSP  marketing  criteria  remained  in 
existence  almost  16  years.  On  February 
9, 1978,  revised  CRSP  marketing  criteria 
were  published  in  the  Fedsra)  Register. 
As  with  the  original  criteria,  no 
reference  appears  in  the  1978  text  as  to 
the  permanency  of  the  Southern 
Division  allocation.  In  fact,  the  1978 
revised  criteria  specifically  state  that 
"these  criteria  shall  supersede  and 
replace  the  'General  Power  Marketing 
Criteria'  for  sale  of  power  from  CRSP 
approved  March  1962,  and  continue  to 
be  subject  to  change  upon  reasonable 
notice  .  .  .  and  opportunity  for  comment 
by  interested  parties."  As  in  1962,  the 
United  States  reserved  the  right  to  adapt 
to  changing  circumstances  in  the  sale  of 
Federal  hydropower.  TTiis 
administrative  reservation  of  the  right  to 
modify  marketing  criteria  to  deal  with 
changing  circumstances  is  still 
appropriate  today.  Since  no  provisions 
in  CRSP  sales  contracts  with  Southern 
Division  customers  require  the  perpetual 
renewal  of  allocations  notv>nthstandir\g 
the  expiration  of  the  contracts'  terms, 
Western  believes  that  it  has  the 
flexibility  to  respond  to  differing  market 
conditions.  As  the  United  States 
Supreme  Court  has  observed,  an 
administrative  agency  must  be  given 
ample  latitude  to  adapt  its  rules  and 
policies  to  the  demands  of  changing 


circumstances.  Motor  Vehicle 
Manufacturers  Association  v.  State 
Farm  Mutual  Automobile  Insurance  Co 
U.Si^W.  4953.  4956  (1963). 

Western  has  the  authority  to  adjust 
the  amount  of  the  CRSP  resource 
allocated  to  the  Southem  Division  and 
proposes  to  adjust  the  allocations  of 
CRSP.  based  on  existing  circumstances. 

The  proposal,  discussed  in  more  detail 
below,  would  require  reducing  Southem 
Division  allocations  by  55  megawatts  in 
the  summer  season,  starting  in  the 
summer  season  of  1990.  Under  this 
proposal,  the  winter  season  allocation 
for  the  Southem  Division  would  actually 
increase  by  26  megawatts. 

Western's  development  of  this 
proposal  is  based  on  recognition  of  the 
intent  that  went  into  development  of  the 
1962  CRSP  General  Power  Marketing 
Criteria.  The  Southem  Division  at  that 
time  was  desirous  of  240  MW  of  the 
CRSP  resource  on  a  long-term  basis  that 
was  equivalent  to  20  percent  of  the  then 
planned  installed  capacity  of  1188  MW 
rounded  to  1200  MW.  The  Southem 
Division  was  also  willing  to  take  all 
CRSP  power  surplus  to  the  Northern 
Division  needs  on  a  withdrawable  basis. 
The  Northern  Division  viewed  a 
commitment  of  240  MW  to  the  Southem 
Division  on  a  long-term  basis  as 
unacceptable  because  their  load  growth 
by  1979  would  exceed  the  CRSP 
resource  during  the  *vinter  peak  load 
period.  The  key  to  acconunodating  these 
desires  in  1962  was  the  then  existent 
load  diversity  of  about  165  MW  in  the 
Northern  Division  between  the  siuniner 
season  peak  and  the  winter  season 
peak.  The  Northern  Divison  could  agree 
to  committing  CRSP  resources  to  the 
Southem  Division  to  serve  their  summer 
peak  as  long  as  the  bulk  of  that  resource 
(165  MW)  was  available  to  the  Northern 
Division  for  their  winter  peak.  This 
approach  struck  a  middle  ground  based 
upon  then-existing  circumstances. 
Before  the  1962  marketing  criteria  was 
finalized  the  concept  of  allocating 
specific  amounts  of  power  was  changed 
to  percentages  of  CRSP  power.  The 
previously  mentioned  load  diversity  of 
165  MW,  taken  from  the  240  MW,  left  75 
MW  or  6.25  percent  of  the  marketable 
power  that  was  "roimded"  to  7  percent 
for  the  winter  season.  The  Southem 
Division's  share  of  20  percent/7  percent 
of  CRSP  marketable  resources  was  used 
as  a  basis  for  establishing  the  allotments 
in  the  1962  General  Power  Marketing 
Criteria. 

It  is  Western's  intent  to  preserve  the 
spirit  of  the  allocation  that  was  made  in 
1962  while  recognizing  changing 
conditions  as  they  are  projected  to  exist 


in  1989  and  beyond.  Western's  customer 
profile  information  for  1989  shows  little 
if  any  diversity  between  summer  and 
winter  peak  loads  in  the  Northern 
Division.  This  is  consistent  with  the 
lessening  of  diversity  shown  over  the 
last  few  years.  Since  the  Northern 
Division  seasonal  load  diversity  in  the 
igeo's  was  I  key  factor  in  ffatahzing  the 
1962  criteria.  Western  believes  that 
some  adjustment  is  warranted.  On  the 
other  hand.  Western  believes  that  the 
Southern  Division  was  origiBaUy 
seeking  a  fixed  long-term  resource  to 
justify  their  support  and  interest  in 
CRSP  power.  Therefore  Western 
proposes  to  settle  this  issue  by  seeking  a 
middle  ground  approach.  Rather  than 
withdraw  the  Southem  Division 
allocation  entirely,  Westem  proposes  to 
preserve  the  principles  upon  which  the 
original  marketing  criteria  was 
developed. 

Applying  the  20  and  7  percent  criteria 
to  1200  MW  resulU  in  240  MW  for  the 
summer  season  and  84  MW  for  the 
winter  season.  This  would  be  a 
reduction  in  the  existing  Southem 
Division  allocations  of  25  MW  (285-240] 
for  the  summer  season  and  9  MW  (93- 
84)  for  the  winter  season. 

However,  as  mentioned  above,  the 
load  diversity  in  the  Northern  Division 
that  was  a  key  factor  in  the  1962  criteria 
no  longer  exists.  Therefore  Westem 
proposes  a  compromise  approach  that 
reduces  the  diversity  in  an  amount  that 
will  provide  equal  amounts  of  power  in 
the  sommer  axkl  winter  seasons  for  the 
resource  pools  available  to  potential 
new  SLCA  customers  to  reflect  the  lack 
of  seasonal  diversity  expected  in  the 
Northern  Division  by  1988.  Western's 
August  1983  proposal  anticipated 
offering  available  power  in  excess  of 
existing  oommitments  to  potential  new 
customers  and  specified  customer 
groups,  together  called  participating 
customers  in  the  criteria.  Based  on  the 
new  hydrology  model  studies  supporting 
these  revised  jHoposed  criteria, 
participating  customers  would  receive 
about  20  MW  in  the  summer  and  101 
MW  in  tlw  winter  on  this  t>a8is. 
Increasing  these  amounts  by  25  MW  in 
the  summo-  and  9  MW  in  the  winter 
(equal  to  the  reductions  in  Southem 
Division  allocations)  would  result  in  110 
MW  of  winter  power  and  45  MW  ol 
summer  power  available  to  perticipating 
customers.  By  selecting  an  approximate 
midpoint  of  75  MW  as  a  reasonable 
amount  to  make  available  to 
participating  customers  in  both  seasons, 
the  effects  upon  Southern  Division 
allocations  are  shown  belotr 
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The  Southern  Division  would  receive 
about  17  percent  of  1200  MW.  or  210 
KfW,  in  the  summer  and  about  10 
percent  of  1200  MW,  or  119.  MW,  in  the 
winter  season,  a  reduction  of  55  MW  in 
the  summer  and  an  increase  of  26  MW 
in  the  winter. 

The  two  adjustments  proposed  would 
reduce  the  diversity  between  the 
summer  and  winter  allocations  in  the 
Southern  Divisio(i  from  185  percent  to  76 
percent.  The  Northern  Division 
allocations  would  have  a  seasonal 
diversity  of  17  percent  instead  of  the 
existing  seasonal  allocation  diversity  of 
18.7  percent.  In  1989.  the  Northern 
Division  loads  are  expected  to  have 
little  or  no  seasonal  diversity,  while  the 
Southern  Division  seasonal  load 
diversity  is  estimated  to  be  27  percent. 
Therefore,  while  the  Southern  Division 
would  lose  a  net  amount  of  29  MW,  the 
relationship  between  the  summer  and 
winter  allocations  in  the  Southern 
Division  are  still  considerably  more 
favorable  than  in  the  Northern  Division, 
when  compared  to  seasonal  load 
diversity. 

To  assist  individual  existing 
customers  to  adjust  the  diversity 
between  their  simmier  and  winter 
allocations  to  their  best  advantage, 
based  on  the  seasonal  characteristics  of 
their  loads  and  other  resources.  Western 
is  willing  to  facilitate  the  trading  of 
capacity  &om  one  season  for  the  other 
season  by  matching  up  those  individual 
customers  who  indicate  a  desire  to  trade 
with  other  customers  within  the  same 
Division  during  the  allocation  process. 

Western  believes  that  allocating  the 
Southern  Division  the  specific  amounts 
of  210  MW  (summer)  and  119  MW 


(winter)  preserves  the  intent  of  the 
original  criteria  while  at  the  same  time 
appropriately  reflecting  changed 
conditions.  Available  energy  for  the 
Southern  Division  would  be  determined 
by  utilizing  one  of  the  alternative 
methods  for  adjusting  the  Southern 
Division  energy  allocations  contained  in 
a  temporary  Appendix  D  to  the  criteria. 

In  advancing  this  proposal.  Western  is 
mindful  of  changes  in  the  availability  of 
power  resources  in  the  Southern 
Division.  Under  the  Hoover  Powerplant 
Act  of  1984,  preference  customers  in  the 
State  of  Arizona  have  first  priority  to  the 
Federal  portion  of  Navajo  Powerplant 
that  is  surplus  to  the  needs  of  the 
Central  Arizona  Project.  It  is  also 
worthwhile  noting  that  the  contingent 
capacity  resulting  from  the  Hoover 
uprating  program  of  503  MW  is  proposed 
to  be  allocated  to  Arizona,  California 
and  Nevada  in  the  amounts  of  188, 127, 
and  188  MW,  respectively,  commencing 
June  1, 1987.  Western  believes  that  these 
resources  available  to  the  Southern 
Division  that  are  not  available  to  the 
Northern  Division  and  the  increased 
allocation  of  26  MW  to  the  Southern 
Division  in  the  winter  season  will  offset 
any  hardships  caused  by  a  reduction  of 
55  MW  from  the  Southern  Division 
during  the  summer  season. 

(2)  New  cvstomer  market  area.  To 
promote  more  widespread  distribution 
of  the  benefits  of  available  Federal 
power  and  energy,  some  commentors 
suggested  that  Western  should  offer 
power  and  energy  to  new  customers 
throughout  the  market  area,  or  at  least 
throughout  the  Northern  Division.  In 
proposing  that  the  market  area  for  new 
customers  be  limited  to  the  SLCA. 


Western  is  recognizing  that  the  BCA  and 
LFCA  marketing  plans  have  offered  or 
will  offer  resources  to  new  customers  in 
those  areas.  A  further  consideration  is 
the  limited  amount  of  resources 
available  to  new  customers.  Potential 
new  preference  customers  in  the  SLCA 
that  are  entitled  to  first  priority 
consideration  had  1982  loads  Uiat  are 
more  than  4  times  greater  than  the 
amount  of  power  available  for  new 
customers. 

New  customers  in  each  area  will 
benefit  more  by  receiving  a  relatively 
larger  allocation  from  one  area  rather 
than  receiving  several  separate 
allocations  of  a  smaller  magnitude  and 
then  being  required  to  integrate  these 
resources,  which  have  different 
characteristics,  with  resources  from 
other  suppliers.  The  proposed  restriction 
on  the  market  area  for  new  customers 
simplifies  the  customers'  resource  mix 
as  well  as  Western's  allocation 
procedures.  Western  therefore  has  not 
modified  its  original  proposal. 

(3)  Other  market  area  issues.  The 
proposed  elimination  of  California  from 
the  market  area  evoked  a  few 
comments,  some  favoring  and  others 
opposing  the  proposed  change.  No 
compelling  reasons  were  advanced  for 
either  position.  Since  there  are  no 
existing  firm  power  commitments  from 
the  SLCA  Integrated  Projects  in  that 
portion  of  the  market  area,  and  the 
available  resources  are  much  smaller 
than  the  demand  for  them.  Western  did 
not  include  any  portion  of  California  in 
the  revised  proposed  criteria.  For  the 
same  reasons.  Western  does  not 
propose  expanding  the  market  area  into 
west  Texas. 

A  commentor  suggested  that  the  entire 
upper  and  lower  Colorado  River  Basin 
be  considered  a  single  resource.  While 
the  approach  has  some  merit,  it  is  not 
compatible  with  the  historical 
development  of  the  resources  and 
therefore  not  subject  to  implementation 
by  the  SLCA  since  the  Boulder  City 
Area  Office  has  already  published  a 
marketing  plan  for  the  post-1987  period. 
However,  some  of  the  variations  in  the 
Appendix  D  for  deriving  Southern 
Division  energy  allocations  do  consider 
other  lower  basin  commitments,  and 
thereby  recognize  the  concept  that  lies 
behind  the  suggestion. 

(c)  Summary  and  Conclusion: 

The  major  market  area  issue  was 
whether  or  not  the  Southern  Division 
should  continue  to  receive  CRSP  power. 
Western  adjusted  Southern  Division's 
share  of  CRSP,  as  shown  in  Appendix  A, 
in  an  effort  to  preserve  the  intent  of  the 
original  allocation,  to  recognize  the 
change  in  the  Northern  Division 
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seasonal  load  diversity,  and  to  recognize 
a  change  in  the  availability  of  Federal 
resources  in  the  Southern  Division. 

Changes  in  the  descriptions  of  the 
Northern  and  Southern  Division  market 
area  were  made  for  administrative 
convenience.  The  Dixie-Escalante 
Electric  Cooperative,  a  Northern 
Division  customer,  has  one  small 
member  in  the  Southern  Division,  the 
Littlefield  Electric  Cooperative. 
Likewise,  two  members  of  another 
Northen  Division  customer.  Plains 
Electric  G&T  Cooperative,  are  partially 
in  the  Southern  Division,  the  Continental 
Divide  Electric  Cooperative  and 
Navopache  Electric  Cooperative.  The 
areas  served  by  these  three 
cooperatives  that  are  members  of 
Northern  Division  customers  have  been 
transferred  from  the  Southern  to  the 
Northern  Division  in  the  proposed 
criteria.  This  change  would  have  little 
impact  upon  any  prospective  contractor 
under  the  proposed  criteria. 

Western  also  included  a  description 
of  the  area  common  to  the  SLCA  and  the 
SLCA  Integrated  Projects  market  area  in 
the  proposed  criteria  to  clarify  the 
market  area  for  potential  new 
customers.  Based  on  a  comparison  of 
the  amounts  of  available  resources  and 
demand  for  the  resource.  Western 
concluded  that  an  expansion  of  the 
proposed  market  area  for  new 
_    customers  was  not  warranted, 
"i*    particularly  since  other  Federal 
'     resources  are  available  to  new 
customers  in  the  BCA  and  LFCA. 
Whenever  practical,  other  available 
Federal  resources  in  the  market  area 
were  considered,  in  an  effort  to  develop 
I    equitable  allocation  procedures. 

4.  SLCA  Project  Integration 

Western  proposed  the  consolidation 
of  the  Colorado  River  Storage,  Collbran, 
Provo  River,  and  Rio  Grande  Projects  to 
increase  the  marketable  resources, 
simplify  contract  development  and 
administration,  and  create  a  common 
rate.  Repayment  requirements  would 
continue  to  be  determined  separately  for 
each  project.  A  preliminary  study  based 
,     on  FY  1982  data  indicated  that  a 

composit  rale  would  increase  the  CRSP 
rate  by  about  0.1  mill,  reduce  the 
Collbran  rate  by  about  10  mills,  and 
reduce  the  Rio  Grande  rate  by  about  20 
mills. 

(a)  Comments: 
'  — Each  project  should  retain  its  own 

rate  integrity  and  financial  autonomy. 
— Support  integration  if  (1)  the  concept 

is  legal  and  (2)  Western  continues  to 

make  power  repayment  studies  for 

each  project. 
— Project  integration  generally  provides 

little  benefit  to  the  majority  of  CRSP 


customers;  financial  impact  on 
customers  should  be  evaluated. 
—Integration  of  Rio  Grande  with  CRSP 
would  adversely  affect  the  CRSP 
repayment  schedule;  would  result  in  a 
subsidy  to  Collbran  and  Rio  Grande 
Projects. 
— Blended  rate  is  contrary  to  statutory 
restrictions,  and  encourages 
consumption  rather  than  conservation 
with  subsequent  adverse  impact  on 
the  environment. 
— A  greater  amount  of  long-term  firm 
capacity  should  be  transferred  from 
Collbran  and  Rio  Grande  to  other 
CRSP  customers. 
— Western  should  integrate  these 
projects  in  1985  to  obtain  the 
projected  benefits  as  quickly  as 
possible, 
(b)  Discussion: 

The  comments  on  project  integration 
provided  broad  support  for  the 
objectives  of  increasing  marketable 
capacity  and  administrative  efficiencies. 
A  few  commentors  opposed  increasing 
CRSP  costs  and  objected  to  the  proposal 
that  Collbran  and  Rio  Grande 
contractors  retain  existing  power 
commitments. 

From  Western's  perspective,  the 
benefits  of  project  integration  rest  on 
three  main  points.  The  first  advantage  is 
the  ability  to  market  additional  amounts 
of  capacity  by  combining  the  generation 
of  the  smaller  projects  with  generation 
of  the  Colorado  River  Storage  Project. 
Secondly,  the  United  States  is  assured 
that  the  Rio  Grande  and  Collbran 
Projects  will  be  repaid  in  the  prescribed 
time.  Finally,  there  are  advantages  to 
Western  and  to  Western's  customers  in 
a  single  rate  adjustment  process  for  the 
SLCA  integrated  Projects  rather  than 
separate  processes  for  each  project. 

Integration  leads  to  the  availability  of 
a  greater  amoimt  of  marketable  power 
for  a  number  of  reasons.  Since  most  of 
the  projects  that  would  be  integrated  are 
located  in  separate  river  basins  and  all 
are  geographically  widespread,  there 
exists  a  certain  diversity  among  the 
projects  which  can  be  utilized  in 
integrated  operations  which  could  not 
be  recognized  in  a  sale  on  a  long-term 
basis  by  the  individual  projects  standing 
alone.  Also,  CRSP  can  readily  provide 
reserves  for  the  integrated  projects.  If 
the  individual  projects  must  provide 
their  own  reserves,  the  amount  of  firm 
power  available  is  reduced,  and  in  some 
cases,  firm  power  cannot  be  offered  at 
all  for  some  periods  of  time.  This 
reduces  the  desirability  and  value  of  the 
resource  and  revenues  available  for 
repayment. 

The  Collbran  and  Rio  Grande  Projects 
have  experienced  difficulty  in 
generating  revenues  sufficient  to  meet 


their  repayment  requirements.  Collbran 
Project  has  experienced  high 
maintenance  costs,  and  the  Rio  Grande 
Project  has  experienced  substantial 
periods  of  drought.  Although  the  past 
two  water  years  have  been  above 
average  for  Rio  Grande,  the  project  still 
can  only  produce  firm  power  in 
marketable  quantities  in  the  summer 
season.  These  conditions  have  required 
frequent  and  substantial  rate 
adjustments.  Integrating  the  projects 
will  assure  repayment  of  project  costs. 
The  slight  additional  cost  under  an 
integrated  marketing  approach  is.        \ 
Western  beUeves,  reasonable 
considering  the  efficiencies  and 
additional  power  to  be  gained. 

The  advantage  of  a  single  rate  process 
is  significant  to  Western.  The  current 
requirement  to  complete  rate  adjustment 
procedures  for  each  project  has 
burdened  Western's  staff,  resulting  in 
the  delay  of  vital  marketing  and 
contracting  activities.  The  advantage  of 
a  single  rate  process  would  permit 
Western's  staff  to  provide  better 
customer  service.  Customers  currently 
purchasing  power  from  more  than  one 
project  will  also  be  spared  the  burden  of 
participating  in  more  than  one  rate 
adjustment  process.  Each  project  would 
retain  its  separate  financial  identity  and 
separate  power  repayment  studies. 
However,  the  needs  of  all  projects 
would  be  handled  in  a  single  rate 
adjustment  process.  A  minimal  increase 
in  the  CRSP  rate,  such  as  .1  mill,  could 
reasonably  be  absorbed  considering  the 
benefits  available. 

In  an  arrangement  where  the 
resources  and  revenue  requirements 
from  the  small  projects  are  added  to  the 
CRSP,  there  is  no  net  impact  on  the 
revenues  available  for  CRSP  repayment 
The  rates  for  Rio  Grande  and  Collbran 
project  power  will  decrease,  and  CRSP 
repayment  requirements  will  continue  to 
be  met  on  time. 

Western  does  not  agree  that  a 
blended  rate  among  projects  will 
encourage  consumption.  The  principal 
purchasers  of  CoUbran  and  Rio  Grande 
Project  power  draw  on  a  variety  of  other 
larger  resources  to  meet  their  power 
needs.  The  impact  of  the  proposed  rate 
change  will  be  much  reduced  by  the 
time  the  end-user  receives  the  blended 
product.  Moreover,  the  marginal  prices 
paid  by  Western's  customers  for  new 
power  to  meet  load  growth  certainly 
promotes  conservation  over 
consumption.  The  conservation  article 
continued  in  Western's  power  sales 
contracts  further  discourages  unwise 
consumption.  Western  is  not  presently 
persuaded  that  the  proposed  blended 
rate  will  adversely  impact  conservation 
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or  the  environment,  but  will  not  make  a 
final  decision  unitl  its  enviionmental 
review  is  completed. 

Western  also  believes  that 
operational  integration,  reflected  in  the 
marlceting  plan  now  being  proposed, 
comports  with  the  congresaional 
mandate  to  operate  CRSP  powerplants 
in  conpniction  with  other  Federal 
poweiplwnta  so  as  to  produce  the 
greatest  amount  of  marketable  power.  43 
U.S.C  section  a20f. 

In  addition  to  the  points  made  above 
regarding  additional  capacity, 
repayment  and  a  single  rate  adjustment 
process,  intergration  reduces  the  impact 
of  a  variety  of  other  conditions  the  small 
projects  would  experience  standing 
alone.  All  of  the  small  projects  lack 
upstream  regulation  for  their  reservoirs 
so  that  power  production  is  related  in  a 
more  immediate  way  to  current  weather 
conditions.  Beyond  that,  the  water 
releases  from  these  projects  are 
controlled  by  irrigation  needs  so  that  the 
projects  standing  alone  is  not  capable  of 
shaping  its  power  production  pattern  to 
the  needs  of  a  customer  to  the  extent 
necessary  to  optimize  the  marketability 
of  the  power  produced. 

Western  recognizes,  as  one  comment 
indicates,  that  Southern  Division  entities 
do  not  share  in  the  resources  of  the 
smaller  projects.  These  integrated 
projects  have  never  been  marketed  in 
the  Southern  Division  and  are  not 
located  in  the  southern  Division 
marketing  area.  For  some  of  the  reasons 
set  forth  in  the  discussicm  of  the 
proposed  adjustment  to  the  Southern 
Division  CRSP  allocation.  Western  does 
not  believe  it  appropriate  to  market 
integrated  resource  power  in  the 
Southern  Division.  Southern  Division 
entities  will  bear  a  small  increase  in  the 
cost  of  power  as  a  result  of  integration, 
along  with  all  Northern  Division 
customers.  However,  they  will  continue 
to  share  the  CRSP  resoim^  at  a  very 
reasonable  cost. 

Western  continues  to  propose  that  the 
existing  customers  maintain  their 
existing  rights  to  power  from  the  smaller 
projects,  w^le  the  additional 
marketable  power  available  as  the 
result  of  integration  and  a  small  amount 
of  energy  be  made  available  to  Northern 
Division  customers.  The  Bnancial 
impact  on  individual  customers  has  not 
been  fully  evaluated,  but  when  final  FY 
1983  power  repayment  studies  for  each 
project  are  completed,  this  will  be  done. 
If  a  modification  in  the  proposal  is 
warranted  as  the  result  of  further 
analysis,  it  will  be  incorporated  in  the 
final  allocation  criteria. 

Western  sees  no  legal  obstacles  to  the 
integration  of  the  resources  as  proposed, 
with  the  power  marketed  at  a  uniform, 


blended  rate.  No  provision  in 
reclamation  law  proscribes  such  an 
integration.  In  fact,  rates  for  two 
Western  projects  have  been 
administratively  integrated  with  smaller 
Federal  power  resources  in  the  past.  The 
integration  of  the  Colorado-Big 
Thompson,  Kendrick.  North  Platte  and 
Shoshone  projects  into  the  power 
repayment  study  for  the  Pick-Sloan 
Missouri  Basin  Program  is  one  example. 
The  integration  of  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  into  the 
Central  Valley  Project  repayment  study 
is  a  second  instance  where 
administrative  integration  took  place. 
Under  Reclamation  law.  the  Secretary 
has  the  authority  to  perform  "any  and 
all  acts"  for  the  purpose  of  putting  his 
statutory  responsibilities  into  full  force 
and  effect.  43  U.S.C.  section  485i;  43 
U.S.C.  section  373.  In  Western's 
judgment,  this  flexibihty  includes  the 
ability  to  integrate  projects  and  to 
charge  a  uniform  rate  for  the  resulting 
power. 

Implementing  the  rate  integration  as 
early  as  1985,  as  suggested  by  at  least 
one  commentor,  is  under  consideration. 
A  blended  rate  for  the  SLCA  Integrated 
Projects  could  be  established  during  the 
next  rate  adjustment  process,  which 
could  result  in  implementation  as  early 
as  October  1985. 
(c)  Summary  and  Conclusion: 
Western  concludes  that  the  benefits 
outweigh  the  cost  of  integrating  the 
resource  as  proposed.  The  actual 
disposition  of  power  from  the  Collbran 
and  Rio  Grande  Projects  will  be  further 
evaluated.  Western  invites  specific 
suggestions  fat  equitably  distributing 
theie  resources. 

5.  Ten  Year  Contract  Term 

Western  proposed  to  offer  resources 

from  the  SLCA  Integrated  Projects  for 

sale  for  a  10-year  period,  beginning  in 

September  1989  and  ending  in 

September  1999. 
(a)  Comments: 

— A  20-year  term  of  contract,  or  longer, 
with  the  provision  to  adjust  amounts 
under  contract  based  on  changed 
hydrology  after  10  years,  would  be 
more  satisfactory  than  a  10-year  term. 

— The  10-year  contract  period  is 
acceptable.  It  assures  no  constraints 
upon  the  development  of  Upper  Basin 
participating  projects,  even  though 
these  projects  would  diminish  water 
available  for  generation. 

— Ten-year  term  creates  a  tight  resource 
planning  posture  which  is  too  short  to 
allow  for  proper  planning  for  alternate 
firm  wholesale  power  resources. 
Contract  term  should  be  closer  to  the 
35-year  Ufe  of  a  coal-fired  plant. 


— ^A  10-year  term  creates  uncertainty  as 
to  the  future  availability  of  Federal 
power,  considered  a  significant  pown- 
resource  by  some  customers.  "Hie 
resource  is  unpredictable  and 
undependable  when  offered  for  10 
years. 
— A  10-year  contract  term  makes  it 
difficult  for  customers  to  negotiate 
with  supplemental  power  supphers, 
— Ten-year  contract  terms  require 
excessive  administrative  and  financial 
expense  on  the  part  of  the  Federal 
Government  and  power  contractors  in 
almost  continual  allocation 
proceedings. 
— Other  Western  marketing  plans  have 
provided  for  longer  contract  terms, 
and  SLCA  resources  have  been 
offered  for  longer  contract  periods  in 
the  past. 
— Reclamation  law  allows  a  40-year 
contract  term, 
(b)  Discussion: 

The  proposed  term  of  contract  was 
the  subject  of  many  comments,  most  of 
which  urged  a  term  of  20  years  or  longer. 
Many  commentors  proposed  the 
adjustment  of  amounts  under  contract 
during  the  contract  period  based  on 
changed  hydrological  conditions.  This 
suggestion  seems  to  ofier  a  middle 
ground,  removing  the  concern  Western 
has  about  being  locked  into  contractual 
commitments  not  supportable  by  current 
hydrology.  However,  other  concerns 
exist.  The  concept  of  adjusting  the 
amounts  of  power  under  contract  based 
upon  "changed  hydrology"  does  not  give 
the  marketing  criteria  the  flexibility  to 
meet  changed  circumstances  other  than 
hydrology. 

Western  recognizes  the  strong  desire 
of  customers  to  have  as  much  certainty 
as  possible  about  future  resources. 
However,  there  is  no  absolute  certainty 
about  the  availabihty  of  any  resource. 
Even  if  a  customer  has  its  own  thermal 
unit,  that  unit  may  be  unexpectedly 
destroyed  by  fire,  for  example.  Federal 
power  offers  some  obvious  benefits  over 
construction,  principally  a  very 
reasonable  cost  In  addition.  Western  is 
willing  to  obtain  firming  power  and 
energy  in  the  event  the  hydroelectric 
resources  are  not  available  when 
required.  One  of  the  drawbacks  of 
Federal  power  is  the  limited  time  for 
which  it  is  committed.  Since 
commitments  will  likely  be  made  during 
1985  for  the  period  ending  in  1999,  the 
known  commitment  will  actually  be  for 
about  14  years. 

Western  is  also  interested  in 
minimizmg  administrative  procedures 
which  are  costly,  and  will  not 
unnecessarily  initiate  the  development 
of  new  marketing  or  allocation  criteria. 
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However,  it  is  equally  important  that 
Western  reserve  options  so  that  Federal 
resources  in  the  future  can  be  applied 
where  they  are  required  to  meet 
changing  legal  and  policy  requirements. 
While  Western  does  not  foresee  the 
need  to  adopt  policies  other  than  those 
expressed  in  these  criteria  and  in  the 
discussion  of  criteria  issues,  it  is  prudent 
to  assure  that  Western  can  be 
responsive  to  changed  circumstances. 
Western  therefore  continues  to  see  the 
need  for  a  10-year  contract  term. 

An  issue  related  to  the  certainty  of  a 
customer  8  future  Federal  power 
allocation  is  the  5-year  notice  provision 
in  the  1978  CRSP  power  marketing 
criteria.  On  February  9, 1978,  the  Salt 
Lake  City  Area  Office  of  Western 
published  in  the  Federal  Register 
general  power  marketing  criteria 
relating  to  the  sale  of  power  from  the 
CRSP.  43  FR  5559  (1978).  In  section  8D  of 
those  criteria,  the  following  language 
appears: 

In  recognition  of  the  leadtime  required  to 
place  major  generation  projects  in  operation. 
WAPA  will  provide  a  minimum  of  5  years' 
notice  should  it  propose  to  reduce,  upon 
expiration  of  a  firm  power  contract  between 
WAPA  and  a  customer,  the  amount  of  firm 
power  or  long-term  peaking  power  allocated 
to  the  customer  or  substantially  change  the 
amount  of  energy  available  to  the  customer 
under  the  customer's  firm  power  allocation. 

'<    Western  believes  that  through  the 
publication  of  Federal  Register  notices 
and  the  holding  of  public  information 
and  comment  forums,  notice  of  proposed 
capacity  and/or  energy  reductions  has 
been  given.  However,  no  firm  decision 
has  been  made  on  exactly  how  much  of 
a  reduction  would  be  made  as  to  each 
customer. 

Due  to  substantial  comment  on 
various  issues  and  the  requirements  of  a 
detailed  evaluation  of  the  environmental 
impacts,  if  any,  of  the  proposed  criteria, 
it  appears  likely  that  final  and  specific 
notice  will  not  be  provided  prior  to  1985. 
Although  notice  of  proposed  capacity 
and/or  energy  reductions  has  already 
been  given.  Western  will  give  as  much 
notice  as  possible  of  any  specific  and 
final  reductions  of  CRSP  power.  A  brief 
paragraph  summarizing  the  five  year 
notice  by  Western  appears  at  the  end  of 
this  Federal  Register  notice, 
(c)  Summary  and  Conclusion: 
After  consideration  of  the  many 
comments  provided.  Western  concludes 
that  the  most  prudent  course  of  action  to 
take  is  to  prepare  a  10  year  term  of 
contract. 

C.  Special  Allocation  Issues 

The  revised  proposed  allocation 
procedures  permit  the  Administrator  to 
appropriately  consider  special 


circumstances  and  to  allocate  power 
and  energy  outside  of  the  formula 
approach  proposed  if  a  situation 
warrants  it,  A  number  of  organizations 
made  an  appeal  for  special 
consideration  and  the  issues  each  of 
them  raised  are  discussed  below, 

1.  Bountiful.  Utah 

(a)  Comments: 

The  City  of  Bountiful's  comment  letter 
dated  November  15, 1983,  states  that  it 
requested  37,000  kilowatts  from  the 
CRSP  in  1969,  in  both  the  winter  and 
summer  seasons,  but  was  offered  only 
24,000  kW  in  the  summer  season  and 
accepted  that  amount  based  on  the 
erroneous  understanding  that  the  CRSP 
was  oversold  in  the  summer  season  and 
prorata  reductions  amount  the 
customers  were  required.  Bountiful  feels 
this  past  unfairness  should  be  remedied 
in  the  next  allocation. 

(b)  Discussion: 

The  distribution  of  power  in  1969  was 
to  be  the  final  offering  of  firm  capacity 
with  energy  from  CRSP  for  the  current 
contract  period.  Customers  were  asked 
to  base  their  requests  for  this  power  on 
their  estimated  1975  power  needs.  The 
policy  of  the  marketing  agency  in  1969 
(Bureau  of  Reclamation,  hereafter  called 
Bureau)  permitted  customers  with 
generating  resources  to  omit  the 
resources  in  estimating  their  needs  for 
CRSP  power  if  there  was  a  likelihood 
the  resources  may  be  retired.  As  a 
means  of  administering  this  procedure 
Bureau  personnel  prepared  independent 
estimates  of  customer's  1975  loads  to  be 
used  in  reviewing  the  requests  for 
power.  These  estimates  were  based  on 
the  customer's  historical  loads  and 
information  on  each  system  gained 
through  visits  to  the  customers, 
discussions,  and  letters.  The  Bureau 
recognized  that  responsible  estimates  by 
people  working  from  different  points  of 
view  would  differ,  and  therefore,  did  not 
take  exception  to  requests  for  power 
that  exceeded  its  own  estimate  by  up  to 
10  percent.  In  the  matter  at  hand 
however,  the  Bountiful  summer  season 
load  estimate  as  shown  in  its  letter  to 
Intermountain  Consumer  Power 
Association  dated  July  15,  1969, 
increased  from  11,705  kW  in  1974  to 
37,000  kW  in  1975.  While  the  letter  is 
silent  on  the  handling  of  the  City's 
generation  in  the  summer  season,  it 
indicates  it  was  not  included  in  the 
winter  season  estimate  of  load.  The  sole 
support  provided  for  this  increase  was 
the  possible  adoption  of  a  domestic  air 
conditioning  rate  which,  it  was  thought, 
would  increase  loads  substantially.  The 
City  indicated  that  it  recognized  normal 
summer  season  growth  in  the  1970-1974 
period  (5200  kW  to  11.705  kW)  and 


included  the  hoped-for  results  of  the 
possible  air  conditioning  rate  for  the  full 
1970-1975  period  only  in  the  1975  load 
estimate.  Bureau  representatives  did  not 
accept  this  view  as  being  sufBciently 
supported  to  warrant  the  commitment  of 
37.000  kW  and  reduced  the  Bountiful 
summer  season  amount  accordingly, 
(c)  Summary  and  Conclusion: 
The  actual  peak  loads  experienced  by 
the  City  in  the  summer  of  1975  and 
winter  of  1975-76  were  less  than  24,000 
kW  in  each  season,  while  the  city's  firm 
CROD  is  24,910  kW  in  the  summer 
season  and  34,150  kW  in  the  winter 
season.  Western  concludes  the  Qty  was 
fairly  treated  in  the  summer  season  and 
received  a  significantly  greater  amount 
than  needed  in  the  winter  season. 
Therefore,  no  special  allocation  to 
Bountiful  is  warranted, 

2.  Bureau  of  Reclamation  Priority  Uses 

The  Bureau  of  Reclamation  has 
reserved  a  portion  of  the  firm  power  and 
energy  resource  for  project  use,  and  has 
requested  Western  to  allocate  an 
additional  amount  of  firm  power  and 
energy  to  the  Bureau  for  priority  uses 
that  do  not  fall  within  the  traditionally 
defined  project  use  category. 

(a)  Comments: 

One  conunentor  opposed  the  use  of 
project  power  for  municipal  and 
industrial  or  irrigation  loads  since  it 
competes  with  the  commentor's  own 
resources  in  its  service  area. 

The  Bureau  of  Reclamation  has 
provided  Western  with  revised  amounts 
for  project  use  and  other  priority  use 
loads  as  follows: 
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(b)  Discussion: 

While  all  of  the  Bureau's  project  and 
other  priority  use  loads  exist  in  some 
utility's  service  area,  they  are  typically 
non-growth  loads  so  that  we  do  not 
believe  they  will  be  adverse  to  a  utility's 
long-term  resource  plaiming.  Both 
project  and  priority  use  loads  are  vital 
to  the  economic  viability  of  participating 
projects,  contribute  to  tlie  efficient  use 
of  water,  and,  in  same  cases,  provide 
power  for  salinity  control  facilities. 
Western  recognizes  the  importance  of 
all  of  these  activities  to  the  Bureau  and 
to  the  development  of  the  West  and  is 
interested  in  cooperating  with  these 
entities  to  enhance  the  successful 
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development  and  operation  of  the 
Participating  Projects  so  that  the  full 
purpose  of  the  Colorado  River  Storage 
Project  Act  might  be  accomplished, 
within  the  provision  of  applicable  laws 
and  policies. 
(c)  Summary  and  Conclusions: 
Western  has  determined  it  is 
appropriate  to  allocate  an  additional 
amount  of  firm  power  and  energy  to  the 
Bureau.  These  amounts  will  be  available 
for  the  designated  priority  uses  during 
the  term  of  the  repayment  contract  or 
water  service  contract,  whichever  is 
applicable. 

3.  Albuquerque  Operations  Office 

[a)  Comments:  ^^ 

The  Department  of  Energy's 
Albuquerque  Operations  Office  (DOE) 
requested  special  consideration  because 
of  their  unique  historical  circumstances. 
The  predecessor  to  the  DOE  received  an 
allocation  of  CRSP  power  in  1962 
amounting  to  25.4  MW  in  the  winter 
season  and  25.6  MW  in  the  summer 
season.  In  the  ensuing  years,  the  Federal 
Government,  through  the  Atomic  Energy 
Commission,  negotiated  with  both  the 
Public  Service  Company  of  New  Mexico 
(PNM)  and  the  Bureau  of  Reclamation, 
Amarillo  Office,  for  a  power  supply. 

An  arrangement  was  discussed 
whereby  the  Bureau  would  deliver  30 
MW  of  CRSP  power  to  PNM  on  DOE's 
behalf  and  PNM  would,  in  turn,  sell 
DOE  80  MW  at  a  favorable  blended 
rate.  DOE's  need  for  a  high-load  factor 
resource  required  the  involvement  of 
PNM  in  the  power  supply  arrangements 
as  well  as  in  the  delivery  arrangements 
from  Albuquerque  to  Los  Alamos.  DOE 
claims  that  it  relied  on  PNM  to  act  in  its 
behalf  in  discussions  with  the  Bureau  for 
the  30  MW,  and  the  record  indicates 
that  the  Bureau  did  prepare  a  draft  of 
contract  with  PNM  for  30  MW  of  power. 

The  discussions  between  the  Bureau 
and  PNM  continued  for  an  extended 
period  of  time  until  the  Bureau  no  longer 
had  the  full  30  MW  available  for  DOE. 
In  1969,  the  Bureau  notified  entities 
interested  in  a  power  supply  from  CRSP 
that  allocations  of  power  which  had  not 
been  placed  under  contract  would  be 
rescinded.  However,  DOE  was  not 
notified  by  the  Amarillo  Office  of  this 
action  since,  according  to  a  letter  to 
DOE  from  the  Bureau  dated  August  22, 
1973,  active  negotiations  were  underway 
and  early  execution  of  agreements  was 
expected. 

The  Bureau  notified  DOE  on  )une  5, 
1973,  that  it  could  provide  only  14.8  MW 
of  firm  power  and  in  March,  1974,  DOE 
contracted  for  this  amount  of  firm  power 
in  each  season.  However.  DOE 
complained  to  the  Bureau  about  the 
unavailability  of  the  30  MW  it  formerly 


had  been  discussing.  As  an  eventual 
result,  the  Bureau  granted  DOE  15  MW 
of  peaking  capacity  as  a  part  of  the  1976 
allocation  of  peaking  capacity.  DOE 
obtained  additional  peaking  capacity  of 
2,862  KW  in  the  winter  season  and  47 
KW  in  the  summer  season  as  a  result  of 
the  reallocation  process.  DOE  now 
wishes  to  have  its  allocation  of  firm  and 
peaking  power  all  considered  as  firm 
power  for  post  1989  allocation  purposes. 

(b)  Discussion: 

A  review  of  the  historical 
ci^clunstance8^indicate8  that  PNM  and 
the  Bureau  did  negotiate  over  an 
extended  period  of  time  regarding  a 
power  supply  for  DOE  and  that,  by  the 
time  the  parties  were  all  in  agreement, 
the  Bureau  no  longer  had  the  desired  30 
MW  available  for  DOE  and,  in  lieu 
thereof,  notified  DOE  that  it  had  only 
14.5-MW  available  for  sale.  As  one 
element  in  the  1978  allocation  of  peaking 
power,  the  Bureau  acknowledged  a 
"mutual  misunderstanding"  and 
indicated  that  DOE  should  be  offered  15 
MW  of  peaking  capacity  to  compensate 
for  this  state  of  affairs.  DOE  accepted 
the  15  MW,  and  added  to  it  2,862  kW  in 
the  winter  season  and  47  kW  in  the 
summer  season  through  the  reallocation 
process.  By  letter  dated  November  18. 
1983.  DOE  requested  that  the  15  MW  of 
peaking  capacity  granted  by  the  Bureau, 
as  discussed  above,  be  considered  firm 
power  for  purposes  of  allocating  power 
in  the  po8t-1989  periodin  addition  to  the 
14.60  MW  shown  as  its  firm  contract 
rate  of  delivery  in  the  distribution  tables 
for  Resource  Pools  3  and  4. 

Western  accepts  the  Bureau's  finding 
of  a  mutual  misunderstanding  which 
deprived  DOE  of  a  30  MW  firm  power 
resource  to  which  it  would  otherwise 
have  been  entitled.  It  is  noted,  however, 
that  amounts  other  than  30  MW  were 
discussed,  and  that  the  reference  to  30 
MW  existed  in  the  framework  of  a  14  to 
30  MW  range.  It  should  be  noted  also 
that  the  30  MW  offer  was  made  by  the 
Bureau  but  that  acceptance  was  not 
forthcoming  due  to  circumstances 
between  PNM  and  DOE  and  beyond  the 
control  of  the  Bureau.  While  Western 
accepts  the  Bureau's  finding,  it  also 
believes  that  DOE  bears  some 
responsibility  in  the  matter. 

(c)  Summary  and  Conclusion: 
Given  the  shared  responsibilities  for 

the  lack  of  consummation  of  the  30  MW 
contract.  Western  concludes  that  the 
granting  of  15  MW  of  power  without 
energy  in  each  season  to  DOE  is  an 
appropriate  action  which  Western 
proposes  to  continue  in  the  post-1989 
contract  period.  It  is  less  than  DOE 
requests:  however,  it  is.  in  Western's 
view,  an  equitable  compromise  and  a 
major  concession  in  a  period  of 


widening  cost  differences  between 
Federal  and  private  power  costs. 

4.  Enterprise,  Utah 

(a)  Comments: 

The  City  of  Enterprise  has  also 
requested  special  consideration  because 
of  its  unique  circumstances.  It  was  an 
initial  allottee  of  Colorado  River  Storage 
Project  power  in  1963.  The  City 
proceeded  at  that  time  with  negotiations 
with  the  California-Pacific  Utilities 
Company  (Cal-Pac)  to  acquire  a 
distribution  system.  Negotiations  finally 
reached  an  impasse,  at  which  point  the 
City  terminated  its  offer  to  purchase  the 
system  and.  instead,  built  a  new 
distribution  system  in  the  City,  requiring 
Cal-Pac  to  remove  its  facilities.  A 
discussion  of  significant  events  and 
matters  relative  to  the  City's  efforts  to 
purchase  CRSP  power  follow: 

— A  power  sales  contract  was  drafted 
and  sent  to  the  City  by  the  Bureau  on 
February  19. 1965.  in  anticipation  of 
city  ownership  of  a  distribution 
system. 

— Negotiations  between  Cal-Pac  and  the 
City  continued  for  an  extended  period 
of  time  without  reaching  an 
agreement.  On  December  29, 1969, 
representatives  of  the  Bureau. 
Intermountain  Consumer  Power 
Association  (ICPA).  and  the  City  met 
to  discuss  the  Bureau's  intention  of 
establishing  a  deadline  for  new 
custemers  to  purchase  CRSP  power. 
The  parties  developed  a  proposed 
arrangement  whereby  Enterprise 
would  join  ICPA.  and  ICPA  would 
then  contract  with  the  Bureau  for 
CRSP  power  for  the  City.  The  City 
notified  ICPA  on  December  30, 1969. 
that  the  City  Council  and  Power  Board 
had  passed  a  resolution  to  contract 
with  ICPA  for  power. 

— On  February  12, 1970.  such  a  deadline 
to  contract  for  CRSP  power  was 
established  by  the  Bureau.  The  City's 
representatives  have  repeatedly 
stated  that  the  Bureau's  letter  of 
February  12. 1970.  announcing  the 
deadline  to  the  City,  was  not  received. 
Enterprise  claims  that  it  did  not  learn 
of  such  a  letter  until  May  17, 1974.  The 
City  implies  that,  had  it  been  aware  of 
such  a  letter  in  1970,  the  distribution 
system  would  not  have  been  acquired. 
The  City  did  join  ICPA.  acquired 
ownership  of  its  distribution  system  in 
eariy  1972,  and  purchased  CRSP 
power  at  CRSP  rates  starting  on 
March  28. 1972.  all  as  arranged  by 
ICPA  with  the  alleged  knowledge  and 
cooperation  of  the  Bureau.  The  City 
stated,  in  a  letter  dated  December  27. 
1976.  that  it  was  under  the  impression 
that  it  was  in  possession  of  a  long- 
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term  firm  entitlement  to  CRSP  power 
through  ICPA.  and  learned  otherwise 
only  when  the  Bureau  would  not  add 
the  City's  name  to  an  Exhibit  in  the 
ICPA  contract. 
— The  City  has  claimed  a  right  to  its 
initial  CRSP  allocation  of  2.7  MW 
(winter)  and  3.4  MW  (summer)  by 
letters  dated  December  27, 1976,  and 
February  16. 1977.  More  recently,  the 
mayor  of  Enterprise  has  claimed  that 
Western  has  a  moral  responsibility  to 
assist  the  City  with  a  power  supply.  In 
!  series  of  visits  during  the  past  few 
years,  at  ICPA  Board  meetings,  public 
forums,  and  in  our  offices,  City 
representatives  have  petitioned  for  an 
allocation  of  Federal  power. 

(b)  Discussion: 

It  seems  to  Western  that  all  three  of 
the  parties  bear  some  responsibility  for 
this  misunderstanding.  The  City, 
exercising  reasonable  diligence,  could 
have  informed  itself  as  to  the  status  of 
its  CRSP  allocation.  However. 
Enterprise  was  receiving  CRSP  power  at 
CRSP  rates  and  at  a  CRSP  delivery  point 
through  a  CRSP  meter,  and  it  had  been 
told  by  Bureau  and  ICPA 
representatives  that  the  power  supply 
from  CRSP  would  be  placed  under 
contract  with  ICPA  in  the  City's  behalf. 

The  Bureau  knew  of  the  above 
arrangement,  including  the  installation 
of  the  meter.  The  Bureau  could  have 
contacted  ICPA  or  Enterprise  about 
completing  the  contract  arrangements 
prior  to  the  deadline. 

ICPA's  actions  appear  to  be  central  to 
the  misunderstanding.  Personnel  at 
ICPA  have  long  since  changed. 
However,  it  appears  that  the  principal 
responsibility  rested  with  ICPA 
management.  ICPA  had  aggressively 
sought  the  City's  membership,  had 
frequent  opportunities  to  meet  with  the 
City  and  was  the  City's  agent  for  the 
purchase  of  power.  ICPA  seems  to  have 
accepted  some  responsibility  in  the 
matter,  indicated  by  its  present  policy  of 
sharing  the  CRSP  resource  it  administers 
with  the  City. 

(c)  Summary  and  Conclusion: 

As  indicated  above,  there  are  certain 
incongruities  in  the  matter.  Western 
considers  it  likely  that  ICPA  and  Bureau 
representatives  were  responsible  for 
assuring  the  City  it  would  obtain  a  CRSP 
power  supply  and  then,  for  reasons  that 
are  unclear,  did  not  follow  up  on  the 
commitment. 

Western  believes  that  the  City 
probably  should  have  had  a  CRSP 
power  supply  properly  committed  to  it  in 
1970.  It  was  later  denied  a  Federal 
power  supply  in  the  1978  allocation  of 
peaking  capacity  since  that  allocation 
was  based  on  then  existing  entitlements 
to  CRSP  firm  power  under  contract. 
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Since  the  po8t-1989  allocations  for 
existing  customers  v«rill  be  based  again 
on  firm  power  under  contract,  which 
would  again  exclude  the  City  from  the 
existing  customer  category.  Western 
will  consider  Enterprise's  special 
circumstances  and  tentatively  intends  to 
allocate  power  to  the  City  from 
Resource  Pools  5  and  6. 

The  tentative  special  allocations  were 
derived  by  taking  one-half  of  the  City's 
1975  summer  and  1975-76  winter  season 
peak  demands.  The  distribution  of  CRSP 
power  in  which  the  City  failed  to  gain  an 
entitlement  took  place  in  1970  but  was 
based  on  each  customer's  estimated 
1975-76  loads.  Western  selected  the 
factor  of  50  percent  to  reflect  generally 
the  portion  of  the  responsibhty  it  feels 
rests  with  the  United  States  in  the  City's 
failure  to  obtain  an  entitlement  of  CRSP 
power  in  1970. 

The  tentative  special  allocations  are 
as  follows:  Winter  season:  648  kW, 
4,425,674  kWh.  Summer  season:  496  kW, 
1.959,243  kWh. 

5.  Hurricane,  Utah 

(a)  Comments: 

The  City  of  Hurricane  also  requested 
special  consideration.  It  received  an 
allocation  of  CRSP  power  in  1965  and 
was  negotiating  with  the  Bureau  for  a 
power  sales  contract  while  at  the  same 
time,  negotiating  with  California  Pacific 
Utilities  Company  to  purchase  the  City's 
distribution  system.  "The  Bureau  was 
also  representing  the  City  in 
negotiations  for  a  wheeling  agreement 
with  Cal-Pac  to  accomplish  the  delivery 
of  CRSP  power  to  Hurricane.  However, 
all  of  these  negotiations  were  ended  by 
the  Bureau's  letter  to  the  City  that  it  was 
terminating  negotiations  for  a  power 
sales  contract.  A  more  detailed 
description  of  significant  events  follows: 
— Hurricane  was  notified  on  April  16, 
1965  that  it  had  received  an  aUoction 
of  CRSP  power  of  3.750  kW  in  the 
winter  and  3,150  kW  in  the  summer. 
— The  City  was  told  in  a  letter  dated 
January  22. 1966.  that  it  must  have  a 
means  of  distributing  power  befor<! 
the  Bureau  would  enter  into  a  power 
sales  agreement. 
— The  City  indicated  by  letter  dated 
September  7. 1966,  that  it  was 
investigating  the  acquisition  of  the 
distribution  system  and  asked  for 
Bureau  help  in  obtaining  a  wheeling 
contract  with  Cal-Pac. 
— The  Bureau  agreed  to  assist  in 
negotiating  a  wheeling  contract  as 
requested  in  a  letter  dated  September 
23, 1966. 
— From  this  period  of  time  on, 
negotiations  continued  between  the 
City  and  Cal-Pac  for  purchase  of  the 
system,  between  Cal-Pac  and  the 


Bureau  for  wheeling  arrangements, 
and  between  the  City  and  the  Bureau 
for  a  power  sales  contract. 

— The  Bureau  notified  the  City  by  letter 
dated  February  12. 1970.  that  it  would 
not  continue  negotiations  for  a  power 
sales  agreement  until  such  time  as  the 
City  acquired  a  system  and  then  only 
if  power  was  then  available. 

— The  City  signed  an  electric  service 
agreement  with  ICPA  dated  August  1, 
1970.  and  acquired  a  distribution 
system  during  1975. 

(b)  Discussion:  It  seems  clear  from  the 
record  that  the  City  diligently  pursued 
the  acquisition  of  its  distribution  system 
while  at  the  same  time  negotiations  for  a 
power  sales  contract  with  the  Bureau 
and  for  a  wheeling  contract  (through  the 
Bureau]  with  Cal-Pac. 

However,  Hurricane  had  not  acquired 
its  system  by  the  time  the  Bureau  sent 
the  February  12. 1970,  letter  terminating 
negotiations.  In  fact  it  was  not  until  the 
city  had  erected  some  replacement 
distribution  power  poles  that 
negotiations  with  Cal-Pac  culminated  in 
an  agreement  to  purchase  the  system. 

In  August  of  1970  the  City  executed  a 
service  agreement  with  ICPA  and  from 
this  point  forward  until  a  discussion 
with  a  Bureau  representative  on  May  4. 
1973,  the  City  indicated  it  thought  it  had 
a  firm  supply  of  CRSF  power  through 
ICPA.  Hurricane,  like  Enterprise,  was 
receiving  CRS?  power  at  CR^  rates 
through  a  CRSP  revenue  meter  with  the 
full  knowledge  of  the  Bureau. 

(c)  Summary  and  Conclusion: 

It  seems  clear  in  retrospect  that  denial 
of  a  power  supply  to  the  City  was  a 
result  of  the  protracted  negotiations 
with  Cal-Pac  for  purchase  of  the  system. 
As  with  enterprise.  Htirricane  was 
confused  by  others  and  apparently 
believed  it  had  obtained  a  firm  power 
supply.  In  recognition  of  the  United 
States'  share  of  responsibihty  in  the 
misunderstanding.  Western  will 
consider  Hurricane's  special 
circumstances  and  proposes  to  aUocate 
power  to  the  City  from  Resource  Pools  5 
and  6. 

The  tentative  special  allocations  were 
derived  by  taking  one-half  of  the  City's 
1975  summer  season  and  197S-76  winter 
season  peak  loads.  The  1970  distribution 
of  CRSP  power  in  which  the  City  failed 
to  obtain  a  power  supply  was  based  on 
each  customer's  estimated  1975-76 
summer  and  winter  season  peak  loads. 
Western  has  selected  the  50  percent 
factor  to  reflect  generally  the  portion  of 
the  responsibility  it  feels  rests  with  the 
United  States  in  the  City's  failure  to 
obtain  an  entitlement  of  CRSP  power. 

llie  tentative  special  allocations  are 
as  follows:  Winter  season:  1941  kW. 
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1,472.945  kWh.  Sununer  season:  858  kW. 
1.132.616  kWh. 

ft  Parowan  and  Pamgonah,  Utah 

(a)  Comments: 

The  City  of  Paragonah  also  requests 
special  consideration.  The  Cities  of 
Parowan  and  Paragonah  each  received 
an  allocation  of  CRSP  power  in  the 
initial  allotment  (1962).  The  Federal 
power  allocations  of  both  were  handled 
through  one  electric  service  contract 
between  Parowan  and  the  Bureau. 

Paragonah  now  desires  to  receive  a 
separate  allocation,  and  the  question 
arises  as  to  how  much  of  the  existing 
contract  commitment  should  be 
assigned  to  Paragonah. 

(bj  Discussion: 

In  such  instances.  Western  will 
allocate  to  the  qualified  preference 
utility  with  the  load  responsibility,  in 
preference  to  an  agent  for  the  utility,  if 
that  is  the  utility's  desire. 

Western  requests  in  this  instance  that 
the  cities  of  Parowan  and  Paragonah 
mutually  agree  upon  the  amount  of  the 
power  presently  under  contract  with 
Intermountain  Consumers  Power  Inc.,  to 
which  each  is  entitled.  Western  will 
then  use  the  firm  power  component  of 
such  amounts  as  the  basis  for  arriving  at 
an  allocation  to  each  City  in  Resource 
Pools  3  and  4. 

For  purposes  of  developing  the 
hypothetical  allocation  shown  in 
Appendix  C  of  the  proposed  revised 
criteria.  Western  has  developed  the 
following  division  of  firm  power 
between  them: 


Mason 


Tow.. 


1.337 
193 


Summer 

season* 

kW 


930 
120 


1.530  1.050 


'WMMtn  ulikzed  amouDs  II  batovad  vara  Iha  Qty'i 
1960-82  avanga  peak  aaaaonal  k>ad*  to  vnva  at  these 
quanatiaa.  I  toineoai.  Um  method  o4  procalioii  between  the 
Otwt  ■  not  naraaiarly  racomnandad. 


D.  Other  Issues 

7.  Derivation  of  Marketable  Resources 

Western  proposed  in  August  of  1983 
that  power  available  from  the  SLCA 
Integrated  Projects  would  be  based  on 
the  maximum  operating  capacity  of  the 
powerplants  of  the  Collbran,  Rio  Grande 
and  Provo  River  Projects  and  on  the 
capacity  of  the  CRSP  powerplants  based 
on  90  percent  hydrological  probability 
from  1989  to  1999.  Energy  would  be 
based  on  average  hydrological 
conditions  projected  for  1989-1999  and 
an  option  to  purchase  up  to  400  GWh  of 
additional  energy  was  also  included. 
Western  proposed  to  purchase  firming 
capacity  and  energy  on  a  pass-through 


cost  basis.  Only  reserves  and 
requirements  for  the  Bureau's  priority 
loads  were  deducted  from  power 
available  at  plant  to  arrive  at 
marketable  power,  since  losses  were 
assumed  to  equal  diversity.  Average 
generation  at  plant  was  reduced  by 
losses  and  requirements  for  the  Bureau's 
priority  loads  and  a  small  amount  of 
energy  was  shifted  from  the  summer  to 
the  winter  season. 

(a)  Comments: 
— The  subtraction  of  the  Bureau's 
priority  loads  before  the  resource  is 
split  between  the  Northern  and 
Southern  Division  is  inequitable  since 
these  Federal  loads  provide  benefit 
only  in  the  Northern  Division. 
— SLCAO  should  market  long-term 
power  and  energy  based  on  median 
water  supply  conditions  with 
seasonably  adjustable  contract  rates 
of  delivery  and  load  factors. 
— Western  should  use  a  hydrological 
probability,  lower  than  90  percent, 
such  as  a  75  percent  hydrological 
probability  that  would  provide 
approximately  75  MW  of  additional 
available  power. 
— Western  should  select  the  option  to 
obligate  long-term  firm  energy  at  a 
level  that  exceeds  average 
hydrological  conditions. 
— Opposes  marketing  maximum 
amounts  of  power  and  energy  because 
that  may  adversely  affect  the 
environment. 
— The  proposed  energy  shift  does  not 
appear  to  have  a  significant  impact  on 
the  release  pattern  from  Glen  Canyon 
Dam. 
— Western  has  not  addressed  the 
environmental  impact  of  the  proposed 
energy  shift  which  could  affect  air 
pollution  in  a  wide  area. 
— Purchasing  energy  is  acceptable  if  the 
costs  passed  through  to  the  customers 
includes  appropriate  operation  and 
maintenance  charges  and  interest 
charges  on  any  costs  not  paid  in  the 
year  incurred. 
— Western  should  purchase  more  than 

400  GWh  of  energy. 
— Western  should  not  purchase 
additional  energy  because  such 
purchases  are  not  within  the  intent  of 
the  CRSP  Act  nor  the  legal  authority 
of  Western. 
— Energy  purchases  should  be  adjusted 

to  individual  customer  needs. 
— The  criteria  should  pass  through  the 
costs  of  purchased  power  energy  to 
the  customers. 
— Additional  information  about  the 
customer's  obligation  to  take 
purchased  energy  and  the  mechanics 
of  passing  on  purchased  energy  costs 
is  needed. 


— Western  should  purchase  sufficient 
energy  to  at  least  maintain  a  58.2 
percent  seasonal  load  factor  and 
develop  an  aggressive  program  to 
combine  resources. 

— All  costs  of  capacity  purchases  should 
be  on  a  pass-through-cost  basis. 

— The  combined  total  reserve  of  200 
MW  for  the  Loveland-Fort  Collins 
Area  and  Salt  Lake  City  Area  should 
be  reduced  by  50  MW. 

— Ten  percent  of  marketable  power 
should  be  retained  as  reserves. 
(b)  Discussion: 
The  above  comments  have  been 

grouped  for  discussion  into  the  following 

numbered  categories: 

(1)  Hydrology  studies. 

(2)  Energy  shift  between  seasons. 

(3)  Purchases. 

(4)  Reserves. 

(5)  Deduction  for  Priority  Uses. 
(1)  Hydrology  studies.  The 

hydrological  studies  supporting  the 
proposed  August  1983  criteria  were 
based  on  a  model  for  simulating  river 
operations  referred  to  as  the  CRSP 
model,  which  has  subsequently  been 
replaced  with  a  more  sophisticated 
model.  This  new  model,  the  Colorado 
River  Simulation  System  (CRSSj,  was 
used  by  the  Bureau  to  arrive  at  the 
power  at  plant  (MW)  at  various 
probability  levels  and  the  average 
generation  at  plant  (GWh)  for  the  CRSP 
and  Participating  Project  powerplants. 
However,  while  the  results  differ  with 
the  new  model,  the  issues  raised  are  still 
appropriate  to  discuss. 

The  following  explanation  of  how  the 
CRSS  model  develops  the  probability 
levels  considered  for  the  revised 
proposed  criteria  has  been  undertaken 
to  clarify  the  issues  raised.  The  CRSS 
model  computes  energy  and  power  from 
the  manufacturer's  rating  curves  for 
each  powerplant  in  the  CRSP  system. 
The  model  simulates  operation  of  the 
system  of  reservoirs  by  arranging  the 
optimum  distribution  of  water  in  storage 
to  satisfy  downstream  water  release 
requirements.  As  a  result,  the  model  can 
be  used  to  project  generation,  both 
power  and  energy,  for  each  month  of 
each  year  within  a  selected  study 
period. 

The  traditional  data  base  that 
supports  the  CRSS  model  includes  water 
supply  (projected  hydrology),  depletion 
schedules,  release  schedules,  reservoir 
starting  conditions,  sedimentation 
levels,  unit  maintenance  and  uprate 
schedules,  and  powerplant  limitations. 

For  the  proposed  marketing  criteria, 
the  projected  hydrology  for  the  10-year 
period  from  1990  to  1999  was  simulated 
by  the  Bureau's  indexed  sequential 
method.  Based  on  the  78  years  of 
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historical  record  (1906-1983)  the  model 
produced  monthly  power  and  energy 
estimates  which  were  then  analyied  to 
determine  the  probability  characterietics 
assuming  a  normal  statistical 
distribution. 

Table  A-1  contains  a  summary  of 
selected  probabilities  (exceedence 
levels)  and  associated  power  values  by 
months  for  the  10-year  study  period 
1990-1999.  Lowest  power  values  for 
each  season  occur  in  the  months  of 
March  and  April.  Critical  load  periods 
oCcMT  in  December  or  January  for  the 
winter  season  and  July  and  August  for 
the  summer  season.  Therefore,  critical 
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seasonal  power  values  and  their 
associated  probabilities  were  selected 
from  the  lesser  of  December  and 
January  for  the  winter  season,  and  the 
lesser  of  July  and  August  for  the  summer 
season.  Firm  power  values  were 
selected  from  the  00  percent  probability 
level,  and  included  In  Appendix  A  as 
'power  at  plant-CRSP." 

Table  A-2  contains  a  summary  of 
selected  probabilities  (exceedence 
levels)  and  associated  energy  values  by 
months  for  the  same  10-year  study 
period.  In  addition,  winter  and  suramer 
season  totals  are  tabulated.  It  should  be 
noted  that  the  season  totals  are  not  the 


same  as  the  sum  of  the  months  in  each 
season  for  each  probabihty  level.  This  is 
becauae  tha  aeasonal  sums  were 
determined  before  the  ranking  process 
rather  than  summing  the  individual 
months  after  ranking.  Addibonally,  the 
arithmetic  mean  te  tabulated  since  it  can 
and  often  does  dilfer  significantly  from 
the  median  or  50  percent  probability 
level.  The  mean  seasonal  values  were 
selected  for  application  in  the  Po8t-l989 
Power  Mariceting  Criteria,  and  are 
included  in  Appendix  B  as  "average 
generation  at  plant-CRSP." 
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TABLE   A  -    1 


SUMMARY   OF    SELECTED  PROBABILITIES     / 

lO-rear  Study  Period 

(1990-1999) 

WINTER   CAPABILITY   -   Mw 


OCT 

I486 

1530 
1555 
1589 
1649 
1691 
1691 
1691 
1691 
1691 
1591 


Exceedance 

Level      APR 


1438 
1485 
1526 
1548 
1615 
1659 
1683 
1687 
1668 
1688 
1683 


NOV 

1478 
1524 
1560 
1584 
164  7 
1688 
1691 
1691 
1691 
1691 
1691 


DEC  2/ 

1467 
1516 
1549 
1575 
1636 
1682 
1691 
1691 
1691 
1691 
1691 


3/ 


JAN  2/ 


1452 
1499 
1535 
1561 
1623 
1670 
1690 
1690 
1690 
1690 
1690 


SUNTIR  CAPABILITY  -  MW 


MAY 

1466 
1499 
1541 
1567 
1632 
1673 
1667 
1689 
1689 
1689 
1639 


JUNE 

1512 
1527 
1576 
1597 
1651 
1690 
1691 
1691 
1691 
1691 
1691 


1513 
1553 
1538 
1612 
1657 
1691 
1691 
1691 
1691 
1691 
1691 


1/  Data  Source:   Bureau  CRSS  Model,  July  1984. 

7/  Critical  load  months,  winter  season. 

y     Critical  seasonal  capacity,  winter  season. 

criteria. 
4/  Critical  load  months,  summer  season. 
\/     Critical  seasonal  capacity,  summer  season. 

cri  teri  a. 


FEB 

1442 
1495 
1527 
1552 
1612 
1662 
1686 
1689 
1689 
1689 
1589 


JULY  4/   AUG  4/ 


1605 

1536 

1577 

1600  5/ 

1650 

1691 

1691 

1691 

1691 

1691 

1691 


MAR 

1437 
1491 
1524 
1546 
1612 
1658 
1683 
1689 
1689 
1689 
1689 


SEPT 

1491 
1521 
1565 
1588 
1639 
1691 
1691 
1691 
1691 
1691 
1691 


Selected  for  use  in 

Selected  for  use  in 


Exceedance 

Level 

Adverse 

99% 

95% 

90% 

75% 

60% 

50% 

40% 

2  5% 

10% 
M 1  n  i  mu  11 
Mean 


TABLE  A  -  2 


SUMMARY   OF    SELECTED  PROBABILITIES 

10-Year  Study  Period 

(1990-1999) 

WINTER   ENERGY   -   GWh 


OCT 


[  zn 

I   288 
J   29S 

I   362 

"  388 

402 
418 
630 

1039 

1200 

S26 


Exceedance 

Level 

APR 

Adverse 

223 

99% 

248 

95% 

295 

90% 

312 

75% 

383 

60% 

443 

50% 

482 

40% 

510 

25% 

568 

10% 

698 

M  i  n  i  mu  T, 

907 

Mean 

438 

NOV 


DEC 


JAN 


FEB 


269 
274 
285 
291 
360 
377 
3S5 
492 
886 
964 
1102 
566 


403 
405 
421 
447 
488 
505 
510 
516 
521 
525 
548 
499 


461 
468 
487 
SOS 
529 
550 
563 
578 
605 
641 
723 
568 


302 
314 
341 
357 
397 
427 
445 
463 
492 
533 
621 
445 


SUMMER  ENERGY  -  GWh 


MAY 


JUNE 


JULY 


AUG 


HAR 


266 

287 
318 
335 
385 
425 
445 
473 
518 
579 
713 
4  54 


SEPT 


TOTAL 

1998 
2027 
2140 
2230 
2521 
2672 
2750 
2940 
3652 
42S1 
4907 
3058   1/ 


TOTAL 


249 

301 

417 

,366 

195 

1751 

2  70 

320 

440 

381 

233 

1892 

291 

350 

472 

436 

291 

2135 

322 

365 

507 

488 

334 

2328 

385 

417 

580 

532 

385 

2682 

438 

444 

608 

565 

438 

2936 

491 

482 

639 

589 

481 

3164 

532 

542 

682 

621 

521 

3408 

600 

611 

761 

679 

619 

3838 

746 

1035 

1208 

812 

747 

5246 

974 

1165 

1258 

1119 

1169 

6592 

507 

572 

722 

619 

516 

3424 
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V     Probability  level   and  value  selected  for  use  in  the  Post-19S9 
Marketing  Criteria. 
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In  adopting  the  use  of  a  90  percent 
hydrologic  probability  (i.e.  10  percent 
risk  of  having  insufficient  available 
power)  as  a  basis  for  determination  of 
marketable  firm  power.  Western  was 
influenced  by  a  number  of  factors. 
Recognition  of  the  need  to  provide 
existing  customers  a  resource  similar  to 
their  present  supply  and  the  need  to 
offer  new  customers  an  opportunity  to 
participate  in  the  po9t-1989  allocation 
induced  Western  to  depart  from  the 
historic  pohcy  of  using  "most  adverse" 
as  marketable  power.  The  90  percent 
probability  level  represents  a  statistical 
application  for  CRSP  only.  The 
remaining  integrated  projects  are 
included  at  maximum  operating 
capacity,  a  condition  that  has  occurred 
infrequently  in  the  past. 

When  the  10  percent  risk  condition 
occurs,  and/or  hydroelectric  energy  is  in 
short  supply,  thermal  resources  are 
often  called  on  to  meet  the  loads 
normally  served  from  hydro-generation. 
This  reduces  the  availability  of  thermal 
generation,  and  often  increases  its  cost. 
If  poor  hydrological  conditions  are 
experienced  in  adjoining  basins  to  the 
northwest  or  southwest,  the  situation  is 
worsened  as  far  as  the  costs  related  to 
the  risk  are  concerned.  Any  shortage  of 
capacity  on  a  hydroelectric  system 
would  occur  over  peak  periods.  When 
other  utilities  in  the  area  are  also 
experiencing  heavy  demand  and 
competing  for  any  remaining  resources, 
the  possibihty  of  power  not  being 
available  at  any  price  must  also  be 
considered  in  determining  the 
marketable  firm  resource.  For  this 
reason.  Western  concluded  that  it  would 
not  be  prudent  to  offer  marketable 
power  with  a  higher  risk  of 
unavailability  than  10  percent. 

A  proposal  that  Western  utilize 
median  water  conditions,  and  vary 
jfontract  rates  of  delivery  and  related 
•Energy  seasonally,  would  complicate  the 
idministration  of  the  contracts  and  we 
-suspect  it  would  not  provide  the  level  of 
reliability  most  customers  desire.  Such  a 
marketing  procedure  would  make  an 
unreliable  resource  and  a  less  attractive 
commodity  for  some  customers, 
although  it  could  increase  the  available 
resources  some  of  the  time.  Western  has 
provided  for  some  fiexibiUty  by 
permitting  each  customer  to  decide 
whether  or  not  they  want  Western  to 
purchase  a  limited  amount  of  capacity 
or  energy  on  their  behalf  on  a  pass- 
through-cosf  basis. 

(2)  Energy  Shift  Between  Seasons. 
Western  proposed  to  adjust  the 
marketable  energy  from  the  Colorado 
River  Storage  Project  powerplants  by 
increasing  energy  production  110  GWh 


in  the  winter  season  and  with  an 
offsetting  decrease  in  the  summer 
season. 

The  shift  of  energy  was  proposed  to 
distribute  equitably  the  energy  reduction 
among  existing  customers  on  a  seasonal 
basis  and  by  so  doing  offer  a  product  for 
sale  which  is  more  nearly  balanced 
between  the  winter  and  summer 
seasons.  However,  after  re-€valuation. 
Western  concludes  that  the  same 
objectives  can  be  accomplished  by 
modifying  its  energy  purchase  program 
by  purchasing  most  of  the  400  GWh 
during  the  winter  season  and  decreasing 
summer  season  purchases. 

(3)  PuTvhoses.  Western  has  tentatively 
decided  to  adopt  the  option  of  obligating 
-long-term  firm  energy  at  a  level  that 
exceeds  that  based  on  average 
hydrological  conditions.  Purchase  costs 
incurred  in  meeting  energy  commitments 
normally  would  be  on  a  pass-through- 
cost  basis  to  those  customers  desiring 
such  service. 

This  option  was  widely  supported  by 
the  commentors,  although  some 
commentors  requested  that  more  energy 
be  purchased.  AH  comments  received  on 
the  proposal  to  pass  through  the  costs 
were  favorable,  indicative  of  the  wide 
support  among  customers  for  the 
adoption  of  businesslike  procedures  that 
will  assure  the  repajTnent  of 
investments  financed  with 
appropriations.  As  stated  above, 
individual  customers  will  have  Ihe 
option  to  decline  the  purchased  power  if 
they  choose  to  do  so. 

Western  is  willing  to  purchase  up  to 
400  GWh  to  maintain  a  resource  that 
has  a  load  factor  that  is  closer  to  the 
resource  marketed  historically.  The 
parameters  that  must  be  considered  are 
the  system  capabilities  under  varying 
operating  conditions.  The  SLCA  has 
purchased  as  much  as  2000  GWh 
annually,  but  has  needed  around  1.200 
GWh  in  dry  years  to  meet  contract 
commitments  based  on  average  water 
conditions,  as  determined  wi^  the  old 
CRSP  hydrology  model.  It  should  be 
noted  that  the  new  CRSS  model 
produces  about  525  GWh  more  annually 
than  the  CRSP  model  did  for  the  1990- 
1999  period,  which  may  increase  the 
amounts  we  may  have  to  purchase 
under  adverse  hydrological  conditions. 
It  is  true,  however,  that  with  full 
reservoirs,  on  the  average,  the  SLCA 
should  not  have  to  purchase  as  much 
firming  energy  as  in  the  past. 
Considering  the  ramifications  of  the 
proposed  commitments.  Western 
tentatively  concludes  that  the  400  GWh 
is  the  appropriate  level  of  purchases.  If 
sufficient  customer  interest  is  indicated. 
Western  would  be  willing  to  consider 


purchasing  additional  amounts  for  long- 
term  commitments. 

Western  proposes  to  pass  through  the 
costs  of  finning  power  and  energy 
purchases  to  assure  that  unanticipated 
purchase  expenses  do  not  delay  the 
repayment  of  investments,  unless  the 
customers  and  other  interested  members 
of  the  pubUc  advise  Western  that  a 
blended  rate  is  preferable. 

One  commenter  requested  that  the 
detailed  mechanics  of  the  power  and 
energy  pass-through-cost  approach  be 
stated  in  the  criter.a.  Western  prefers  to 
develop  these  details  in  conjunction 
with  its  customers  during  the  contract 
development  process.  There  will  likely 
be  a  need  for  an  exchange  of 
information  prior  to  each  season  on  an 
estimated  cost  basis  with  a  post  season 
adjustment.  Passing  through  purchase 
costs  as  they  occur  will  require 
customers  to  have  the  ability  to  increase 
their  financial  obligations  upon 
relatively  short  notice.  Customers  that 
want  Western  to  purchase  firming 
power  and  energy  for  them  may  need  to 
establish  their  own  fund  to  ensure  that 
the  required  funds  will  be  available.  We 
do  not  find  any  legal  constraints  to  the 
purchase  of  this  energy  and  have  in  fact 
purchased  larger  amounts  of  energy 
under  the  CRSP  Act  for  both  firming  and 
fuel  replacement  needs  in  most  of  the 
past  several  years.  The  Colorado  River 
Storage  Project  Act  clearly  sets  forth  the 
goal  of  maximizing  power  sales  at  firm 
rates.  Purchasing  energy  allows  a  firm 
resource  to  be  marketed  that  is  more 
compatible  with  customer  load 
characteristics. 

Power  marketing  administrations 
have  inherent  authority  to  purchase 
power  and  energy-  reasonably  incidental 
to  the  integration  of  a  hydroelectric 
project.  Kansas  City  Power  &  Light  Co. 
v.  McKay.  115  F.  Supp.  402  (D.D.C.  1953), 
judgment  vacated  for  lack  of  standing  to 
sue,  225  F.2d  924  (D.C.  Cir.),  cert  denied, 
350  U.S.  884  [1955).  The  past  practice 
has  been  to  sell  Federal  hydropower 
based  upon  average  water  conditions. 
For  many  years,  the  United  States  has 
purchased  energy  to  firm  up 
commitments  under  power  contracts. 
The  present  proposal  is  an  extension  of 
these  same  historical  purchase 
principles  to  reflect  the  desires  of 
preference  customers  to  accept  a  slightly 
higher  level  of  risk  than  in  the  past. 
Western  believes  that  fdl  legal 
authority  exists  to  market  power  which 
is  available  nine  out  of  ten  years  and 
energy  which  is  available  half  the  time. 
Even  the  maximum  amount  of  purchases 
which  Western  might  make  under  the 
proposed  criteria  will  normally  be  made 
during  off-peak  periods,  with  water 
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shaped  and  >tored  fw  use  in  the 
production  of  energy  during  peak 
periods.  This,  in  the  judgment  of 
Western,  is  a  legally  defensible 
integration  of  hydroelectric  resources. 
While  no  final  decision  will  be  made  on 
what  power  and  energy  will  be 
marketed  until  the  environmental 
evaluation  is  complete.  Western  sees  no 
deficiencies  in  the  legal  authority  to 
purchase  capacity  or  energy  as 
proposed. 

Western  continues  to  be  interested  in 
promoting  and  is  willing  to  develop 
coordinated  resource  proposals  with 
interested  customers.  However,  tieing 
the  development  of  a  resource 
coordination  plan  to  the  completion  of 
these  criteria  could  lead  to  unacceptable 
delays.  Western  therefore  does  not  plan 
to  pursue  a  coordinated  resource  plan  as 
part  of  these  marketing  criteria. 

(4]  Reserves.  Western  proposed  to 
maintain  145  MW  as  reserve  capacity  to 
assure  continued  service  to  its 
customers  in  the  event  of  the 
unexpected  loss  of  generating  resources. 
This  level  of  reserves  would  have  been 
adequate  to  cover  an  outage  of  a  unit  at 
Glen  Canyon  Powerplant  prior  to  the 
uprating  that  is  now  in  progress. 

Discussion 

Western  is  a  participant  in  the  Inland 
Power  Pool  (IPP),  a  member  of  the 
Western  System  Coordinating  Council 
fWSCC),  and  the  operator  of  the 
Western  Area-Upper  Colorado  (WAUC) 
Control  Area.  The  requirements  of  the 
IPP  are  identified  in  the  revised  Inland 
Power  Pool  Agreement  dated  November 
23, 1983,  and  the  WSCC  criteria  contain 
prescribed  reserve  requirements. 

Western  subscribes  to  the 
requirements  of  both  IPP  and  WSCC. 
The  IPP  requirements  are  now  about  70 
MW,  but  they  vary  month  to  month  and 
will  likely  increase  as  both  loads  and 
the  largest  unit  size  in  IPP  increase 
through  1999.  In  addition,  the  EPP  is 
currently  restudying  its  reserve 
requirements  due  to  concern  from  some 
members  as  to  the  adequacy  of  the  IPP 
reserves. 

The  use  of  10  percent  of  marketable 
power  as  a  reserve  level,  as 
recommended  by  one  commentor,  has 
historical  precedent  as  an  appropriate 
reserve  margin.  However,  it  is  not  used 
by  either  the  IPP  or  WSCC. 

Another  commentor  suggests  the 
reserve  requirements  of  LFCAO  and 
SLCAO  be  combined  and  thereby 
reduced.  Western  has  evaluated  this 
possibility  as  well  as  including  the 
Boulder  City  Area  Office  reserve  needs, 
but  found  that  under  IPP  guidelines,  the 
reserve  requirement  would  change  very 
slightly  as  a  result  of  consolidation.  In 


addition,  since  these  are  separate 
projects  with  different  characteristics, 
statutory  requirements  and  criteria,  and 
they  are  operated  separately,  Western 
has  decided  not  to  consoUdate  pool     ■ 
reserve  accounting  and  requirements 
among  Areas. 

WSCC  reserve  requirements  can  be 
met  by  an  operating  utility  by  reserving 
an  amount  of  capacity  equal  to  the  most 
severe  single  contingency  plus  sufficient 
spinning  reserves  to  provide  the 
necessary  regulating  margin.  If  the 
SLCA  were  operating  independently,  its 
reserve  obligation  under  a  very  strict 
interpretation  would  be  348  MW  for  a 
stepup  transformer  for  two  Glen  Canyon 
units  plus  the  SLCA  regulating  margin  of 
35  MW  for  a  total  reserve  requirement 
of  383  MW. 

While  the  benefits  of  pool 
membership  would  be  lost  if  the  SLCA 
were  to  maintain  383  MW  of  reserve, 
holding  more  reserves  than  the  current 
or  projected  IPP  reserve  requirement  is 
appropriate  since  the  IPP  can  be 
dissolved  upon  3  years  notice  by  its 
members.  Western  has  determined  that 
maintaining  reserves  to  cover  the  largest 
single  contingency  is  an  appropriate 
middle  course  under  the  circumstances, 
which  now  amounts  to  174  MW  rather 
than  145  MW.  "Hiese  reserves  are  used 
for  delivering  interruptible  services  such 
as  fuel  replacement  energy  and  energy 
interchanges  and  permit  Western  to 
povide  assistance  to  interconnected 
utilities  in  the  event  of  emergencies. 

It  is  in  the  best  interest  of  the  agency 
and  its  customers  to  maintain  a  reserve 
position  which  provides  some  flexibility 
in  the  event  irreconcilable  differences 
should  arise  within  IPP  and/ or  reserve 
requirements  are  reformulated  prior  to 
1999. 

(5)  Deduction  for  Priority  Uses.  One 
Southern  Division  commentor  suggested 
that  it  was  inequitable  for  Western  to 
remove  Bureau  of  Reclamation  priority 
use  loads  from  the  available  resource 
before  dividing  the  resources  between 
the  Northern  and  Southern  Divisions. 
This  procedure  recognizes  that  the 
Bureau's  priority  use  loads  are  a 
responsibility  of  the  whole  project  and 
therefore,  all  of  its  customers.  Under  this 
proposal,  the  increase  in  priority  use 
loads  in  the  new  contract  period  will 
affect  customers  in  both  divisions. 
Western  recognizes  this  is  a  change 
from  past  precedent.  Previously,  since 
the  priority  uses  are  physically  located 
in  the  Northern  Division,  they  were 
considered  Northern  Division  loads. 
There  is  some  merit  to  both  points  of 
view.  Western  has  concluded  that  the 
recognition  that  priority  use  loads  are  a 
IMX)ject  responsibility  to  be  shared  by 
both  divisions  if  most  consistent  with 


the  proposed  adjustment  in  the 
distribution  of  the  CRSP  resource 
between  the  two  divisions. 

(c)  Summary  and  Conclusion: 

Western  is  interested  in  marketing  the 
maximum  amount  of  power  it  can 
without  assuming  a  level  of  risk  which 
could  be  harmful  to  either  Western  or  its 
customers  and  without  causing  adverse 
environmental  consequences.  After 
weighing  the  various  probability  levels 
and  the  proposed  purchase  of  an 
additional  400  GWh  for  those  customers 
desiring  it  on  a  pass-through-cost  basis, 
Western  concludes  that  the  use  of  the  90 
percent  probability  for  determining 
marketable  power  is  appropriate.  The 
use  of  average  hydrology  plus  the  400 
GWh  purchase  is  tentatively  considered 
a  responsible  basis  for  determining 
marketable  energy.  These  amounts 
offered  may  be  affected  by  the 
evaluation  of  environmental  impacts. 
Western  has  concluded  that  the 
resource  can  be  balanced  between 
seasons  by  purchasing  most  of  the  400 
GWh  during  the  winter  season  and 
decreasing  summer  season  purchases. 

After  carefully  considering  the  various 
needs  and  requirements  relative  to 
reserves,  Western  has  provided  for  a 
reserve  level  of  174  MW.  This  will  meet 
the  WSCC  and  IPP  requirements  and 
should  give  Western  sufficient  flexibility 
throughout  the  1989-1999  period  to 
always  be  in  a  position  of  maintaining 
adequate  reserves. 

The  deduction  of  the  Bureau's  priority 
uses  before  dividing  the  marketable 
resources  between  the  Northern  and 
Southern  Divisions  is  reasonable  in 
Western's  view,  in  that  it  recognizes 
that  priority  use  loads  are  a  project 
responsibility  to  be  shared  by  both 
divisions. 

2.  C J  asses  of  Service 

Western  proposes  to  offer  Jong-term 
firm  power  with  energy,  short-tern  firm 
power  with  or  without  energy  and  other 
services,  such  as  interchange, 
emergency  or  maintenance  service, 
transmission  service,  and  nonfirm 
energy  service. 

(a)  Comments: 
— Short-term  power  should  be  used  in 
the  resource  coordination  program 
only  after  it  is  offered  for  sale  to 
existing  customers. 
— Western  should  offer  long-term 
peaking  power  for  sale  and  should 
assign  a  priority  to  those  entities 
presenUy  purchasing  such  power  to 
recognize  their  commitment  to  this 
service  since  1978. 
— Firm  rates  should  be  used  in  the  sale 
of  short-term  power. 
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— Tho8e  with  existing  peaking 
commitments  should  receive  priority 
in  contracting  for  short-term  power. 

(b)  Discussion: 

In  the  past,  when  Western  determined 
that  short-term  firm  power  or  energy 
was  available  for  sale,  such  resources 
were  offered  to  the  long-term  firm 
customers  first.  Under  these  criteria, 
such  resources  will  be  offered  for  sale  to 
preference  entities  first,  including  long- 
term  firm  customers.  Since  most 
qualified  preference  organizations  will 
most  likely  be  long-term  firm  customers, 
this  difference  is  not  expected  to  be 
substantive.  In  the  event  a  resource 
coordination  program  is  developed  that 
includes  short-term  resources  from  the 
SLCA  Integrated  Projects,  preference 
provisions  would  continue  to  apply  to 
those  offerings.  The  rates  for  short-term 
firm  power  are  not  addressed  in  the 
criteria,  but  will  be  established 
separately. 

Western  has  proposed  to  offer  long- 
term  firm  power  with  energy  as  the 
.  single  class  of  long-term  firm  power  to 
.  be  allocated.  This  proposal  has  received 
broad  support,  apparently  because  this 
resource  fits  into  most  customers'  needs. 
'  Some  entities  could  not  use  peaking 
]  power  when  it  was  offered  prior  to  the 
1978  allocation. 

Peaking  power  was  offered  at  that 
time  since  there  was  no  energy 
available  to  market  with  the  power.  It  is 
not  being  offered  now  because  it  would 
unnecessarily  exclude  some  potential 
customers  whose  system  conditions 
could  not  accommodate  it..  Western  is 
including  a  proposal  in  the  criteria  to 
permit  applicants  to  choose  the  amount 
of  power  they  prefer  with  their  share  of 
energy,  subject  to  the  limitations 
imposed  by  the  needs  of  other 
applicants  and  the  available  resources. 
Western  recognizes  that  the  proposed 
criteria  may  result  in  shifting  power 
among  existing  customers  to  some 
extent,  but  this  departure  from  the 
status  quo  seems  appropriate  to  simplify 
the  long-term  marketing  arrangements 
and  preserve  the  relative  distribution  of 
energy  among  existing  customers. 
Perhaps  some  small  advantages  could 
be  granted  to  existing  peaking  power 
customers  in  the  distribution  of 
available  power  in  the  event  the 
requested  and  available  power  are 
incompatible.  Another  possibility  is  that 
those  with  existing  peaking  power 
Commitments  could  be  given  some  kind 
of  priority  in  contracting  for  short-term 
firm  power. 

(c)  Summary  and  Conclusion: 
Western  concludes  that  the  classes  of 

power  proposed  in  the  criteria  meet  the 
needs  of  most  customers  and  should 


therefore  be  retained.  Additional 
comments  on  what  kmd  of  recognition, 
if  any.  should  be  given  to  existing 
peaking  power  contractors  are  invited. 

3.  General  A! location  Issues 

Wf'stern  proposed  that  no  applicant 
should  receive  an  allocation  of  SLCA 
Integrated  Projects  power  so  that  its 
total  post-1989  firm  power  entitlements 
from  all  Federal  sources  exceeds  its 
avarage  peak  demand  for  the  3-year 
period  ending  with  1982. 

(a)  Comments: 

—Since  the  average  1980-1982  peak 
demands  were  reduced  through 
energy  conservation  efforts  by  seme 
customers,  the  proposal  is  not  a  fair 
basis  for  limiting  an  allocation. 

(b)  Discussion: 

The  intent  of  the  proposed  limit  on 
allocations  was  to  correct  any  previous 
excessive  commitments  of  Federal 
power  in  relation  to  the  customer's  load. 
However,  upon  reviewing  applicant 
profile  data,  it  became  clear  that  this 
was  not  a  significant  problem.  The 
proposed  limitation  would  have  affected 
a  very  few  organizations,  and  at  least 
one  of  them  had  creatively  and 
aggressively  promoted  conservation  for 
a  number  of  years.  Based  on  the 
documentation  provided,  it  was  clear 
that  if  the  load  growth  pattern  had  not 
been  altered  with  substantial  load 
management  and  conservation  efforts, 
that  customers  would  not  have  been 
affected  by  by  proposed  limit  on 
allocations.  Since  Western  is  obviously 
interested  in  promoting  conservation, 
punishing  a  customer  for  a  successful 
conservation  program  is  clearly 
inappropriate. 

(c)  Summary  and  Conclusion: 
The  allocation  limitation  provision 

will  be  eliminated.  Since  an  excessive 
commitment  of  Federal  resources  is  not 
a  problem,  a  need  for  the  provision  does 
not  exist, 

4.  Contract  Issues  « 
(a)  Comments: 

— A  fixed  monthly  scheduled  based  on 
the  resource  pattern  would  make  it 
difficult  to  schedule  other  resources, 
and  would  likely  increase  costs  and 
require  overlapping  of  resource 
commitments. 

— The  proposed  monthly  resource 
pattern  would  force  Southern  Division 
customers  to  take  a  disproportionate 
share  of  their  energy  during  the  winter 
season. 

— Additional  fiexibility  in  scheduling 
resources  is  needed  by  customers 
with  their  own  generation. 

— Oppose  the  application  of  the 

proposed  minimum  monthly  schedule. 


and  support  maintaining  the  existing 
minimum  scheduled  requirements. 

— Oppose  the  minimum  monthly 
schedule,  but  support  a  seasonal 
minimum  schedule. 

— Oppose  a  fixed  minimum  schedule, 
and  suggest  that  a  minimum  schedule 
be  implemented  only  when  actual 
physical  operating  constraints  on  the 
system  require  it. 

— ^Implementing  the  proposed  minimum 
schedule  would  severely  limit  the 
power  that  could  be  taken  during  peak 
hours,  which  would  force  contractors 
to  generate  or  purchase  more 
expensive  energy  during  peak  periods. 
In  some  cases,  oil-  or  gas-fired 
peaking  units  would  be  used. 

-^Support  the  application  of  the 

proposed  minimum  monthly  schedule 
because  it  will  enable  Western  to 
purchase  thermal  energy  at  night,  thus 
decreasing  the  cost  of  energy 
purchases  required  to  support  its 
commitments  to  its  customers. 

— The  need  for  establishing  Elephant 
Butte  as  a  point  of  delivery  is 
questionable. 

— Thermopolis,  Casper.  Clcnrock  and 
Yellowtail  should  be  retained  as 
points  of  delivery. 

—Western  should  look  at  the  feasibility 
of  building  a  Federal  transmission 
system  in  Utah. 

— Customer  requests  assistance  in 
obtaining  a  transmission  path  beyond 
the  Federal  point  of  delivery, 
(b)  Discussion: 
The  above  comments  have  been 

grouped  for  discussion  into  the  following 

numbered  categories: 

(1)  Monthly  pattern  of  resource. 

(2)  Minimum  scheduled  rate  of 
delivery. 

(3)  Delivery  conditions. 

(1)  Monthly  pattern  of  resource.  The 
proposed  marketing  criteria  included  a 
monthly  pattern  for  establishing  each 
customer's  monthly  capacity  and  energy 
entitlements,  that  was  based  on  the 
resource  plant  factor  after  considering 
reserves,  priority  uses,  energy  losses, 
and  generator  unit  maintenance 
schedules. 

The  commentors  were  unanimous  in 
opposing  the  proposed  monthly  pattern 
of  delivery  in  Exhibit  C  of  the  criteria, 
preferring  instead  to  use  the  present 
load  pattern  method  presently  in  place. 
This  method  bases  the  montWy  delivery 
of  SLCA  Integrated  Projects  resources 
on  each  customer's  monthly  peak  load 
and  energy  use  rather  than  a  pattern 
related  to  the  water  operations  of  the 
Colorado  River  Storage  Project.  As 
pointed  out  by  the  customer,  load 
patterning  will  result  in  more  efficient 
use  of  the  available  resources,  resulting 
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in  lower  cost*  to  coosunoen.  Am  ioag  as 
the  SLCA  has  the  resonrce  capability  of 
providing  load  patterned  deliveries. 
Western  is  willing  to  coBtinue  to  do  sa 
Western  therefore  replaced  the  delivery 
pattern  approach  used  in  the  August 
1963  proposal  with  the  currently  used 
load  pattern  method  in  the  revised 
proposed  criteria. 

(2)  Minimum  scheduled  rate  of 
delivery.  Western  proposed  that  the 
minimum  scheduled  rate  of  delivery  for 
long-term  firm  capacity  in  each  billing 
period  would  be  65  percent  of  the 
average  capacity  determined  by  dividing 
the  monthly  energy  obligation  by  the 
number  of  hours  in  the  month,  subject  to 
change  unii^r  certain  operating 
conditions  or  objectives  as  indicated  in 
the  proposed  criteria. 

Almost  all  commentors  opposed  this 
minimum,  although  some  comments 
indicated  that  the  proposal  was  not  well 
understood.  The  proposed  method 
would  result  in  a  similar  minimum 
requirement  to  what  is  now  required, 
regardless  of  the  load  factor  associated 
with  the  delivery  obligations.  However, 
if  the  load  factors  of  the  deliver 
obligations  do  not  vary  significantly 
from  customer  to  customer,  the  existing 
minimum  schedule  requirements  will 
continue  to  be  adequate  for  Western's 
needs,  and  should  not  result  in 
inequities  among  customers.  A  seasonal 
minimum  schedule  does  not  provide 
Western  sufficient  assurance  that  loads 
will  be  sufficiently  great  to  absorb 
required  Integrated  Projects  generation 
or  to  allow  Western  to  purchase  energy 
with  sufficient  flexibility  to  take 
advantage  of  the  lowest  market  prices. 

Western  recognizes  that  the  proposed 
minimum  schedule  may  impose  certain 
constraints  upon  customers  who  find  it 
advantageous  to  take  less  power,  at 
times,  than  Western's  proposed 
minimums.  One  reason  that  Western  is 
willing  to  purchase  400  GWh  each  year 
is  to  increase  the  marketable  resource  to 
more  nearly  approximate  the  customer's 
system  load  factors  so  that  we  can 
provide  adequate  resources  over  peak 
periods. 

Western  must  have  load  to 
accommodate  required  minimum  water 
releases,  and  to  support  purchases 
during  offpeak  periods  to  the  maximum 
extent  possible.  The  need  for  flexibility 
has  been  recognized  in  Section  III.C.  of 
the  revised  proposed  criteria  which 
permits  Western  to  modify  the 
requirement  as  necessary  and  to  waive 
the  requirement  for  a  minimum  schedule 
during  peak  periods  if  operating 
conditions  permit  and  a  customer  so 
requests. 

(3)  Delivery  Conditions.  Normal 
delivery  will  be  made  at  SLCA 


Integrated  Projects'  transmission  system 
voltages,  or  at  subtransmission  voltages 
if  customers  have  systems  operating  at 
lower  voltage  levels.  Designated  Federal 
Points  of  Delivery  or  Equivalent  Federal 
Points  of  Delivery  will  be  at: 

(i)  Points  on  the  SLCA  Integrated 
Projects  transmission  system; 

(ii)  Points  on  systems  of  others  which 
have  been  previously  established  as 
delivery  pointv 

The  comments  raise  specific  issues 
which  have  been  addressed  in  the  order 
shown  above. 

The  Elephant  Butte  delivery  point  was 
established  to  afford  Western  a  means 
of  integrating  the  Rio  Grande  and 
Colorado  River  Storage  Projects  on  an 
operational  level.  Wheeling 
arrangements  beyond  that  point  of 
delivery  will  be  the  responsibility  of  the 
customer. 

The  Casper,  Clenrock,  Thermopolis, 
and  Yellowtail  delivery  points  were 
deleted  in  the  August  1983  proposal 
since  contracts  are  in  place  that  require 
customers  to  pay  for  transmission 
service  beyond  the  CRSP  transmission 
system  for  deliveries  at  those  points.  It 
was  deemed  appropriate  to  consistently 
limit  delivery  points  to  those  points  at 
which  Western's  cost  responsibility  end. 
On  that  basis,  the  Casper,  Glenrocic, 
Thermopolis,  and  Yellowtail  points  were 
deleted.  Upon  further  review  of  our 
contract  rights  with  the  Pacific  Power 
and  Light  Company  and  accounting 
procedures  that  have  been  developed 
during  the  past  few  years.  Western 
confirmed  that  it  is  appropriate  to 
eliminate  those  points.  Customers 
desiring  service  at  those  points  may 
enter  into  arrangements  with  Western's 
LFCA  to  obtain  transmission  service 
over  the  Western  Division  of  the  Pick- 
Sloan  Missouri  Basin  system. 

The  equivalent  Federal  points  of 
dehvery  available  in  Utah  are  provided 
under  a  long-term  contract  with  the 
Utah  Power  and  Light  Company.  As  long 
as  UP&L  provides  satisfactory 
transmission  service  more  economically 
than  can  be  provided  by  construction  of 
a  Federal  system  or  a  joint  customer- 
Federal  system.  Western  will  continue 
to  exercise  its  opition  to  extend  the  term 
of  the  contract.  If  circumstances  should 
arise  80  that  this  is  not  the  case, 
Western  would  evaluate  other  options, 
including  construction  of  Federal 
facilities.  This  is  true  at  other  points  of 
delivery  on  the  systems  of  non-Federal 
entities  that  are  presently  considered  to 
be  equivalent  to  Federal  dehveries  as 
the  result  of  existing  transmission 
arrangements. 

In  the  proposed  criteria.  Western  has 
indicated  its  willingness  to  assist 
customers  in  arranging  for  deliveries 


beyond  the  designated  delivery  points. 
However,  any  customer  desiring  such 
assistance  should  make  a  specific 
request  for  it  after  allocations  have  been 
made  and  contract  arrangements  are 
being  developed, 
(c)  Summary  and  Conclusion: 
Western  recognizes  the  significant 
customer  concern  regarding  montlily 
resource  pattern,  minimum  schedules 
and  delivery  conditions  and  has 
attempted  to  accommodate  customer 
concerns  where  possible.  Western  has 
concluded  that  a  delivery  arrangement 
based  on  the  customers's  monthly  load 
pattern  would  be  more  acceptable  and  it 
has  been  included  in  the  criteria. 
Likewise,  in  response  to  comments 
received.  Western  has  proposed  a 
continuation  of  existing  minimum 
schedule  requirements,  with  provision 
for  modification  as  appropriate. 

E.  Regulatory  Procedure  Requirements 

1.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.).  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
fiexibihty  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance  the  marketing 
plan  relates  to  electric  services  provided 
by  Western.    — - 

Under  5  U.S.C.  601(2),  services  are  not 
considered  "rules"  within  the  meaning 
of  the  Act.  Therefore,  Western  believes 
that  no  flexibility  analysis  is  required. 

2.  Intent  to  Prepare  Environmental 
A.ssessment 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Department  of  Energy 
(DOE)  regulations  published  in  the 
Federal  Register  on  February  23. 1982 
(47  FR  7976).  Western  conducts 
environmental  evaluations  of  certain 
rate  and  allocation  actions.  Under  the 
DOE  regulations.  Western  is  making  an 
environmental  assessment  of  the 
possible  impacts  of  the  revised  proposed 
marketing  plan,  and  expects  to  a  draft 
envirormiental  assessment  available  for 
review  by  November  1984.  Upon 
completion  of  that  assessment  an 
administrative  determination  will  be 
made  as  to  whether  or  not  an 
environmental  impact  statement  is 
required. 

3.  Notice  of  Reduction  in  Cornmitments 

These  proposed  criteria  constitute 
notice  under  section  8D  of  the  February 
9, 1978,  General  Power  Marketing 
Criteria  for  the  CRSP,  as  revised 
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effective  February  6, 1984,  that 
reductions  in  power  and  energy  are 
proposed  after  September  30, 1989. 
Western  understands  that  each 
customer  is  desirous  of  knowing  its  final 
allocation  as  soon  as  possible  so  that 
adequate  resources  can  be  obtained  to 
meet  estimated  loads,  and  will  expedite 
the  completion  of  the  criteria  and 
allocations. 

4.  Determination  Under  Executive  Order 
12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291.  46 
FR  13193  (February  19, 1871).  Western 
has  an  exemption  from  sections  3,  4,  and 
7  of  Executive  Order  12291. 

The  Revised  Proposed  General 
Marketing  Criteria  and  Allocation 
Criteria  for  the  SLCA  Integrated  Projects 
are  published  herewith,  together  with 
hypothetical  allocations  for  use  in 
understanding  how  the  criteria  would  be 
implemented  under  the  stated  assumed 
conditions. 

Issued  at  Golden,  Colorado,  August  24. 
1984. 
Williain  H.  Clagett, 

Deputy  Administrator. 

S.\LT  LAKE  CITY  AREA— REVISED 
PROPOSED  GENERAL  POWER 
MARKETING  CRITERIA  AND 
ALLOCATION  CRITERIA 

Part  I — General 

A.  Applicability 

These  criteria  are  based  upon  the 
provisions  of  the  Acts  of  Congress 
approved  June  17, 1902  (32  Stat,  388), 
August  4,  1939  (53  Stat.  1187).  and 
August  4, 1977  (91  Stat.  565).  Also,  the 
SLCA  criteria  are  specifically  based 
upon  the  provisions  of  the  Acts  of 
Congress  approved  February  25, 1905  (33 
Stat.  814),  July  3, 1952  (66  Stat.  325),  June 
18, 1954  (68  Stat.  255).  April  11,  1956  (70 
Stat.  105,  July  7,  1960  (74  Stat.  360), 
Decfimber  23, 1963  (77  Stat.  475),  and 
acts  amending  or  supplementing  all  of 
the  foregoing  legislation.  These  criteria 
shall  become  effective  upon  approval 
and  promulgation  by  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western)  and  will  apply 
to  all  SLCA  Integrated  Projects  power 
marketed  by  Western's  Salt  Lake  City 
Area  (SLCA)  and  to  the  resources  from 
the  SLCA  Integrated  Projects  marketed 
by  Western's  Boulder  City  Area  (BCA) 
and  Loveland-Fort  Collins  Area  (LFCA). 
Existing  contract  arrangements  will  only 
be  affected  upon  amendment  by  the 
parties.  These  criteria  shall  supersede 
and  replace  the  'General  Power 


Marketing  Criteria"  for  sale  of  power 
from  the  Colorado  River  Storage  Porject 
(CRSP)  effective  February  9, 1978,  as 
revised  effective  February  6. 1984.  These 
criteria  are  subject  to  change  upon 
reasonable  notice  by  the  Administrator 
and  the  opportunity  for  conunent  by 
interested  parties. 

B.  Marketable  Resources 

1.  SLCA  Integrated  Projects:  The 
SLCA  Integrated  Projects  are  those 


hydroelectric  resources  operated  within 
the  Salt  Lake  City  Area  by  the  Bureau  of 
Reclamation,  including  the  CRSP  and 
Particpating  Projects,  the  CoUbran, 
Provo  River,  and  Rio  Grande  Projects. 
Marketable  firm  resources  at  of  October 
1989  are  listed  below: 


Marketable  F 

irm 

Power 

Winter 
MW 

Summer 

Mw 

CRSP 

1348 

1250 

Collbran 

14 

14 

Provo  River 

5 

5 

Rio  Grande 

27 

27 

SLCA  Integra 

ited 

Projects 

1394 

)t^S 

Marketable  Firm  Energy 


CRSP 

CRSP  Purchases 
Col Ibran 
Provo  River 
Rio  Grande 

SLCA  Integrated  Projects 


2.  Falcon-Amistad  Projects:  The 
Falcon-Amistad  Projects  are  those 
hydroelectric  resources  operated  within 
the  SLCA  by  the  International  Boundary 
and  Water  Commission.  These 
marketable  resources  have  been 
committed  under  the  terms  and 
conditions  of  Contract  No.  7-07-50- 
P0890  dated  August  9. 1977,  with  South 
Texas  and  Medina  Electric  Cooperatives 
until  June  8,  2033.  Said  contract,  or  any 
revision  thereto,  embodies  the 
marketing  criteria  for  these  projects. 

3.  Future  Resources:  New  or  revised 
marketing  criteria  will  be  developed  as 
necessary  when  future  power  resources 
are  available  and  offered  for  sale. 

Part  II— Marketing  Criteria  for  SLCA 
Integrated  Projects 

,4.  Market  Area. 

The  market  area  within  which  the 
power  from  the  SLCA  Integrated 
Projects  will  be  marketed  is  divided  into 
Northern  and  Southern  Divisions. 

1.  The  Northern  Division  consists  of 
the  States  of  Colorado;  New  Mexico: 
Utah;  Wyoming:  the  City  of  Page, 


Winter 


Summer 


GWh 

GWh 

2786.9 

2858.2 

366.0 

34.0 

17.5 

32.3 

0 

17.7 

18.2 

38.5 

3168.6 


2980.7 


A.nzona:  a  portion  of  the  area  in  Arizona 
served  by  the  Navajo  Tribal  Utility 
Authority;  the  areas  in  Arizona  served 
by  the  Littlefield  Electric  Cooperative, 
the  Navopache  Electric  Cooperative, 
and  the  Continental  Divide  Electric 
Cooperative;  and  WTiite  Pine  County 
and  portions  of  Elko  and  Eureka 
Counties  in  Nevada. 

The  Southern  Division  consists  of  the 
remaining  portion  of  the  State  of 
Arizona,  and  that  part  of  the  State  of 
Nevada  in  Clark,  Lincoln,  and  Nye 
Counties  which  comprise  the  southern 
portion  of  the  State. 

.New  customers  must  have  loads 
located  within  the  portion  of  the  market 
area  that  is  also  within  the  SLCA.  which 
includes  the  States  of  New  Mexico  and 
Utah;  western  Colorado  (west  of  the 
Continental  Divide);  the  southwest  area 
of  Wyoming  within  the  Colorado  River 
Basin;  White  Pine  County  and  portions 
of  Elko  and  Eureka  Counties  in  Nevada; 
and  the  portion  of  Arizona  that  hes  in 
the  drainage  area  of  the  Upper  Colorado 
River  Basin. 
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B.  Service  Seasons 

1.  Summer  Season:  The  6  month 
period  from  the  first  day  of  the  April 
billing  period  of  any  calendar  year 
through  the  last  day  of  the  September 
billing  period  of  the  same  calendar  year. 

2.  Winter  Season:  The  6  month  period 
from  the  first  day  of  the  October  billing 
period  of  any  calendar  year  through  the 
last  day  of  the  March  billing  period  of 
the  next  succeeding  calendar  year. 

C.  Classes  of  Service. 

Classes  of  service  available  for 
marketing  shall  be  as  follows: 

1.  Long-term  Firm  Power  With  Energy: 
Long-term  firm  power  and  associated 
energy  available  therewith  through 
September  1999,  shall  be  as  stated  in 
Appendix  A. 

2.  Long-term  Firm  Power  With  or 
Without  Energy:  To  the  extent  that 
priority  uses,  as  estimated  in  Appendix 
A,  have  not  developed  and/or  annual 
streamfiow  conditions  and  reservoir 
operations  result  in  the  production  of 
greater  amounts  of  power  than  what  is 
committed  on  a  long-term  basis,  short- 
term  firm  power  with  or  without  energy 
may  be  offered  for  sale  on  a  monthly  or 
seasonal  basis.  Such  offers  will  be  for 
firm  power  with  energy,  without  energy, 
or  with  the  return  of  energy.  This  power 
with  or  without  energy  may  be  used  in  a 
resource  coordination  program. 

3.  Other  Services:  In  addition  to 
marketing  the  above  classes  of  service. 
Western  will  engage  in  other 
transactions  such  as  delivering  or 
receiving  interchange,  emergency 
assistance,  maintenance  service  and/or 
regulation  services  to  the  extent  that 
water  and  power  resources  permit  and 
the  contracts  contain  enabling 
provisions.  In  order  to  conserve  fossil 
fuels,  enhance  the  environment,  and/or 
ensure  the  availability  to  preference 
customers  of  contracted  amounts  of 
power  and  energy.  Western  will 
purchase  or  exchange  power  and/or 
energy  as  necessary  or  desirable  to 
supplement  its  resources.  Nonfirm 
energy  service  may  be  available  as  a 
result  of  these  purchases  or  exchanges. 
To  the  extent  that  transmission  capacity 
is  determined  to  be  available.  Western 
will  provide  firm  and  nonfirm 
transmission  service. 

D.  Derivation  of  Marketable  Resources 

Power  available  &t)m  SLCA  resources 
will  be  based  on  the  maximum  operating 
capacity  of  the  powerplants  of  the 
CoUbran,  Rio  Grando.  and  Provo  River 
Projects  along  with  the  capacity  from 
the  CRSP  powerplants  based  on  90 
percent  hydrological  probability  during 
the  period  from  1989  to  1999.  Energy 


available  for  load  will  exceed  the  based 
on  average  hydrological  conditions 
projected  for  the  10-year  period  ending 
September  1999  by  about  400  GWh 
annually.  Power  and  energy  will  be 
reserved  for  certain  Bureau  of 
Reclamation  priority  uses.  All  resources 
will  be  marketed  in  accordance  with 
applicable  Federal  laws  and  policies. 
The  derivation  of  the  marketable 
resources  of  the  SLCA  Integrated 
Projects  and  the  availability  of  these 
resource  by  seasons  is  contained  in 
Appendix  A. 

E.  Allocation  Priorities 

Available  resources  will  be  allocated 
in  accordance  with  the  ailocafion 
criteria  stated  in  this  document 
(Appendix  B)  and  the  preference 
provisions  of  Reclamation  law  in  the 
following  order  if  priority. 

1.  Preference  entities  within  the  SLCA 
Integrated  Project's  market  area. 

2.  Preference  entities  outside  the 
SLCA  Integrated  Projects'  market  area. 

3.  Nonpreference  entities,  provided 
that  those  nonprefere.nce  entities  acting 
as  agents  for  public  entities  without 
distribution  systems  shall  receive 
priority  over  nonpreference  entities 
acting  on  their  own  behalf. 

These  priorities  may  be  recongized 
within  pricing  blocks  for  nonfirm  energy. 

Part  III— Contract  Arrangements 

Those  entities  receiving  an  allocation 
and  taking  any  other  required  steps  will 
be  offered  a  contract  for  the  allocated 
resources  based  on  the  criteria  stated  in 
this  document  after  reasonable 
opportxmity  to  discuss  proposed 
contract  language  has  been  provided  to 
allottees.  Allottees  will  have  six  (6J 
months  to  accept  the  offered  contract  or 
until  September  30, 1987.  whichever  is 
later. 

A.  General  Contract  Terms 

1.  Effective  Date  and  Contract  Term. 
Existing  contracts  will  be  allowed  to 
expire  by  their  own  terms.  Contracts 
offered  for  the  sale  of  newly  allocated 
long-term  firm  power  with  energy  will 
become  effective  on  the  first  day  of  the 
October  1989  billing  period  (or  upon 
expiration  of  an  existing  contract  if 
later)  as  to  the  delivery  of  power  and 
energy  and  they  will  terminate  on  the 
last  day  of  the  September  1999  billing 
period. 

2.  Power  Receipt  and  Distribution. 
Contractors  must  have  the  means  to 
receive  and  distribute  power  by 
September  30. 1988.  in  order  to  aviod 
automatic  forfeiture  of  their  contract 
rights  unless  Western  specifically  agrees 
otherwise  in  writing. 


3.  Conservation  and  Renewable 
Energy  Program.  Contractors  will 
implement  the  terms  of  the  Conservation 
and  Renewable  Energy  (C&RE)  Article 
within  1  year  of  the  date  of  contract 
execution.  The  development  of  a  C&RE 
program  is  a  responsibility  of  each 
Western  long-term  firm  power 
contractor  and  its  member  systems,  if 
any.  benefiting  from  the  purchase  of 
federally-generated  long-term  firm 
power. 

An  "Announcement  of  Final 
Guidelines  and  Acceptance  Criteria  for 
Customer  Conservation  and  Renewable 
Energy  P>rograms"  was  published  in  the 
Federal  Register  (46  FR  56140)  on 
November  13, 1981.  In  order  to  achieve 
the  purposes  listed  therein.  Western  will 
guide  and  assist  its  firm  power 
contractors  in  their  C&RE  program 
development,  as  requested  and  to  the 
extent  possible.  Failure  to  develop  a 
C&RE  program  that  meets  the  Western 
Acceptance  Criteria  may  subject  a 
contractor  to  the  potential  loss  of  10 
percent  of  its  firm  power  allocation. 

4.  Allottee  Purchasing  Agents. 
Western  may  contract  with  a  single 
purchasing  agent  for  two  or  more 
allottees,  but  only  under  conditions  that 
permit  Western  to  retain  all  the  benefits 
of  load  diversity  it  would  have  if 
separate  contracts  were  executed  with 
each  allottee. 

5.  Load  Diversity  Adjustment. 
Contract  provisions  will  permit  Western 
to  adjust  contract  rates  of  delivery 
downward  on  a  proportional  basis  in 
the  event  load  diversity  does  not  cover 
transmission  system  losses. 

6.  Resale  Provisions.  Existing 
contractors  will  implement  the  terms  of 
the  Resale  of  Electric  Energy  Article 
upon  contract  execution.  New 
contractors  will  implement  them  upon 
receipt  of  Federal  power.  Failure  to 
comply  with  these  provisions  may  result 
in  the  loss  of  all  or  a  part  of  the 
resources  committed  to  the  contractor. 
The  Resale  of  Electric  Energy  Article 
will  contain,  among  other  things,  a 
requirement  that  the  contractor 
demonstrate  that: 

(a)  The  benefits  of  federally-generated 
power  are  distributed  to  the  contractor's 
customers  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles. 

(b)  Consumers  can  identify  the  costs 
of  federally-generated  power  and  non- 
federally-generated  power  such  that  the 
true  costs  of  growth  and  the  benefits  of 
censervation  and/or  development  of 
renewable  resources  are  readily 
identifiable. 

When  the  contractor  consists  of 
members  or  principals  who  are  retail 
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distributors  of  Federal  power,  these 
retail  distributors  will  be  directly 
accountable  to  Western  for  complying 
»    with  the  above  requirements.  One  of  the 
^^ways  these  requirements  may  be 
satisfied  by  the  contractor  and  its 
members  or  principals  is  to  display,  on 
the  monthly  bills  rendered  to  their 
customers,  a  breakdown  of  the  amounts 
and  costs  of  Federal  power  and  non- 
Federal  power  and  of  the  magnitude  and 
type  of  other  costs  which  constitute  the 
composite  costs  charged  to  the 
Customer. 

B.  Long-Term  Firm  Power  and  Energy 
Obligations 

1.  Monthly  long-term  firm  power  and 
energy  delivery  obligations  for  each 
season  will  be  set  forth  in  each 
contractor's  power  sales  contract.  These 
amounts  will  be  determined  in 
accordance  with  the  estimated  monthly 
pattern  of  the  contractor's  load 
requirements.  Western's  firm  power 
obligation  for  any  given  hour  will  be 
limited  to  the  actual  power  scheduled 
during  that  hour  i.e.,  contractors  will 
not  be  entitled  to  claim  unscheduled 
firm  capacity  as  their  operating  reserve 
capacity. 

2.  The  monthly  energy  obligations 
may  be  increased  from  time-to-time  at 
Western's  discretion,  should  short-term 
conditions  allow.  If  the  established  limit 
is  increased  for  any  month,  it  may  be 
subsequently  decreased  to  the  normal 
monthly  energy  delivery  obligations  set 
forth  in  the  power  sales  contract. 

C.  Scheduling,  Accounting  and  Billing 

Western  and  its  contractors  will 
establish  mutually  agreeable  scheduling 
and  accounting  procedures,  based  upon 
standard  utility  industry  practices, 
which  will  provide  efficient,  practicable 
utilization  of  power  and  energy.  These 
procedures  will  be  set  forth  in  Western 
contracts  or  in  separate  written 
agreements  made  a  part  thereof.  To  the 
extent  that  firm  power  or  energy  is  not 
available  from  the  resources  of  the 
SLCA  Integrated  Projects  for  any 
season,  up  to  the  amount  of  Western's 
contractual  obligation  to  provide  power 
or  energy.  Western  will  purchase  firming 
power  or  energy  at  the  contractor's 
expense,  normally  on  a  pass-through- 
cost  basis,  unless  a  contractor  advises 
Western  not  to  purchase  such  power  or 
energy  on  its  behalf. 

1.  Scheduling: 

(a]  The  maximum  scheduled  rate  of 
delivery  for  long-term  firm  power  in 
each  billing  period  will  be  the  monthly 


power  obligations  based  on  the 
contractor's  seasonal  load  pattern  of  the 
contractor's  loads  being  served  with 
resources  from  the  SLCA  Intergrated 
Projects. 

(b)  The  minimum  scheduled  rate  of 
delivey  for  long-term  firm  power  in  eadi 
billing  period  will  be  35  percent  of  the 
customer's  maximum  seasonal  firm 
power  rate  of  deUvery  during  all  hours 
of  the  month.  This  minimum  schedule 
will  normally  be  required  to  meet 
downstream  water  release 
requirements,  to  purchase  firming 
energy,  and  to  make  purchases  for  a  fuel 
replacement  or  other  resource 
coordination  program  at  a  level  that  will 
allow  utilization  of  operating  reserves. 
The  required  minimum  scheduled  rates 
may  be  changed  by  Western  as 
necessary  for  the  above  purposes. 

(c)  If  operating  conditions  warrant 
and  Western  so  requests,  each  customer 
will  schedule  its  resources  from  the 
SLCA  Integrated  Projects  to 
approximate  normal  hourly  and  daily 
load  patterns  to  avoid  abrupt  changes  in 
water  releases  and  generation  levels  or 
other  undesirable  results.  Upon  request 
by  the  customer,  the  requirement  for  a 
minimum  schedule  during  onpeak 
periods  may  be  waived  by  Western  if 
operating  conditions  permit. 

2.  Accounting  and  Billing: 

(a)  The  amounts  of  power  and/or 
energy  to  be  paid  for  by  the  contractor 
will  be  determined  in  accordance  with 
accounting  precedures  set  forth  in  the 
contracts,  or  in  separate  written 
agreement  made  a  part  thereof  and 
needed  not  be  the  monthly  power  and 
energy  obligations.  Said  accounting 
procedures  will  include  determining  the 
amounts  of  power  and  energy  deUvered 
to  the  contractor  at  each  point  of 
delivery  or  point  of  use  and  shall 
estabhsh  the  amounts  of  Federal  power 
delivered  over  Western's  transmission 
system  to  each  contractor  at  each  point 
of  delivery. 

(b)  These  procedures  will  also  provide 
for  billing  at  multiple  points  of  delivery. 
If  the  contractor's  system  is  operated  so 
as  to  permit  power  to  flow  between 
points  of  delivery,  accounting  and  billing 
will  be  on  a  coincidental  basis. 
Otherwise,  accounting  and  billing  at 
multiple  points  of  delivery  will  be  on  a 
noncoincidental  basis,  either  by  utilizing 
noncoincidental  scheduling  or  metering 
information  or  by  reducing  coincidental 
deliveries  for  the  estimated  diversity 
among  the  delivery  points. 


(c)  The  cost  of  finning  power  and 
energy  purchased  in  order  to  meet  the 
contractual  obligation  to  deliver  the 
^£A  Intergrated  Project's  power  and 
energy  to  contractors  in  each  fiacal  year 
shall  be  the  average  cott  of  nu^  power 
and  energy  purchased  in  thrSLCA 
during  the  fiscal  year.  These  costs  shaU 
be  accrued  during  the  fiscal  year  in 
which  they  are  inoirred.  To  the  extent 
they  were  not  anticipated  and  collected 
during  the  same  fiscal  year,  they  will  be 
billed  to  contractors  during  the 
following  fiscal  year  or  portion  thereot 
as  Western  deems  appnopriate,  along 
with  the  regular  monthly  power  bill.  If 
the  necessary  revolving  finds, 
authorizations,  or  appropriations  are  not 
available  to  Western,  then  trust  funds 
will  be  established  prior  to  Western's 
expenditures  for  purchasing  finning 
power  and  energy. 

D.  Delivery  Conditions 

1.  Subject  to  Western's  approval  as  to 
specific  location  and  voltage,  normal 
delivery  will  be  made  at  Western's 
transmission  system  voltages  or  at  the 
contractor's  transmission  voltage  at 
such  established  locations.  Dehveries 
may  continue  to  be  made  at 
subtransmission  voltages  at  powerplant 
and  substation  locations  where 
contractors  already  have  systems 
operating  at  such  lower  voltage  levels. 

2.  Modifications  to  existing  facilities 
and  alternate  or  additional  delivery 
points  requested  by  contractors  may  be 
permitted  at  the  discretion  of  Western; 
costs  for  such  modifications  being 
assigned  to  the  appropriate  parties. 
Western  has  no  obligation  to  furnish 
additional  facilities  or  increase  the 
transmission  or  transformer  capabilities 
of  its  power  system.  Request  for  taps 
will  be  considered  on  a  case-by-case 
basis  with  final  determination  by 
Western. 

3.  Designated  or  equivalent  Federal 
points  of  dehvery  will  be  at: 

(a)  Points  on  the  SLCA  Integrated  v 
Projects'  transmission  system;  or 

(b)  Points  on  other  Western 
transmission  systems  or  the  system  of 
non-Federal  entities  which  have  been 
established  as  deUvery  points  under 
arrangements  between  Western  and 
other  entities. 

4.  If  such  arrangements  are 
terminated,  then  the  delivery  points 
under  (b)  above  will  be  rescinded.  These 
points  are  listed  below  and  may  be 
modified  as  provided  herein. 


DESIGNATED  OH  EOUIVA^EM  FELLkA.  POINTS 
OF  DELIVERY,  -^A?  p::n'S,  AND  VOLTAGES 

Arizona 


Glen  Canyon 

Kayenta 

Long  House  Valley 

Mesa  ]_/  y 

Pinnacle  Peak  1/ 


Colorado 


Ault 

Beaver  Creek  2/ 

Coll  bran  Switchyard 
North  Main  Tap  (Gunnison) 
Gore  Pass  Tap 
Green  Mountain 
Gunnison 
iHayden 
Lost  Canyon 
Midway 
Montrose 
Pueblo  2/ 
Rangely 

Salida  (Poncha  Junction) 
Skito  Tap 
Story  2/ 
Weld 


AlbLc 


New  Mexico 


jQuerque  2/ 
Ambrosia  Lake  2J 
Elephant  Butte 
Four  Corners 
Shiprock   115,  230,  [345]  4/ 

I     Utah 


Kllovolt 

69 
230 
230 
230 
230 


230 
,  115 
115 
115 
138 
115 
115 
138 

115,  230  or  [345]  3/ 
115,  230 
115 
115 
138 
115 
115 
230 
115,  230 

kilcvoUs 

115 
115 

115 
230  or  [345]  3/ 


Utah  cont'd 

Sigurd  2_l 
SfTithfield  Tap  21 
Soutn  Provo  Tap"?/ 
Springvil le  2/ 
St.  George  2j 
vernal 

jcalco  Tap  2/ 
ttenneville~Tap  2/ 


4 


13S 

135 
"36 

136 
135 
13e 
230 


WyOf^i ' 


«rcner 


lis.  230 


■//'' 


J/      >liveries  tc  Soutnerr,  Civision  Nevada  CL.stor.ers  a'e  -ace  ^ror 

Mesa  or  Pinnacle  Peak. 
Zf  Points  of  delivery  on  anct'-.-rr  Feoe'-al  syste'r  or  tne  s..s'.e'-  of 

"■      a  n.^n-Federal  entity. 

y     S:-:ec.iea  fc-  upratmg  fror  23C  kV  tc  345  kV.  .% 

^1     A  345-»»  yarc  mil  be  cc^structec. 


I 
t 


i 


I- 

3. 

9d 


■1 


< 

CO 

2 

o 


oa 
O. 

03 

03 

•o- 

3- 

o- 

►1 


Brignam  City  Tap  y 
Bountiful  Tap  2/ 
Centerf leld  y 

Deer  Creek 
Fi 1 Imore  2/ 
Flaming  Gorge 
hale  Plant  Tap  y 
Hyrum  2/ 
Murray  Tap  2/ 
New  Castle  Tap  ?J 
Paragonan  y 
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138 

138 

46 

138 

24.9.  69 
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138 
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CO 

2 

o 

o' 
re" 
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The  listing  of  the  above  points  of 
delivery  does  not  imply  any  obligation 
for  Western  to  furnish  additional 
facilities  or  to  increase  transmission  or 
transformer  capabilities  at  those  points. 
Additional  delivery  points  requested  by 
the  customers  and  approved  by  Western 
will  be  permitted,  provided  that  they 
meet  the  above  criteria  and  will  not 
result  in  any  expense  or  loss  of  revenue 
to  the  SLCA  Integrated  Projects. 
Delivery  will  not  be  made  from 
transformer  capacity  required  for 
project  purposes.  Taps  on  the  SLCA 
Integrated  Projects'  or  other 
transmission  systems,  at  the  customer's 
expense,  will  be  on  a  case-by-case 
basis,  with  final  determination  of 
necessity  and  desirability  to  be  made  by 
Western  and/or  the  owner  of  such 
transmission  system. 

E.  Delivery  of  Power  Beyond  Delivery 
Points 

1.  All  costs,  including  losses,  for 
dehvery  of  power  and  energy  beyond 
the  established  dehvery  locations  shall 
be  the  responsibility  of  the  contractor. 

2.  The  following  alternatives  are 
available  to  contractors  for 
accomplishing  delivery  of  power  beyond 
the  established  delivery  locations: 

(a)  The  contractor  or  contractors  may 
build  all  facilities  to  accept  delivery  at 
the  estabhshed  voltage  at  idtntified 
delivery  locations,  in  which  cise  the 
contractor  will  pay  the  applicable  rates 
for  such  power.  The  basic  design  of  such 
facilities  is  subject  to  Western's 
approval. 

(b)  Arrangements  may  be  made  with  a 
third  party  to  wheel  and  deliver  power 
to  a  contractor's  point  of  use.  Such 
arrangements  will  normally  be  made  by 
the  contractor,  or  by  a  group  of 
contractors,  with  Western's  assistance  if 
desired.  When  the  contractor  makes  its 
own  wheeling  arrangements,  the 
contractor  will  be  billed  by  the  wheeling 
agent  and  will  pay  the  wheeling  charges 
directly  to  the  v/heeling  agent.  If 
Western  contracts  for  the  wheeling 
arrangements  on  behalf  of  the 


contractor  or  a  group  of  contractors, 
Western  will  pass  the  costs  through  to 
the  contractors. 

(c)  Western  may  construct  the 
transmission  line  facilities  required 
beyond  the  identified  established 
delivery  locations,  if  the  cost  of  the 
facilities  constructed  by  Western 
beyond  such  locations  are  paid  by  the 
beneficiaries  thereof. 

AppendUbK  A— Derivation  of  Marketable 
Resources 
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Considerations  in  Determining 
Southern  Division  Share  of  CRSP 
Resoruces: 

*  Desire  to  preserve  intent  of  original 
allocation  between  Northern  and 
Southern  Division. 

*  Desire  to  recognize  change  in 
Northern  Division  seasonal  load 
diversity  (a  key  factor  in  the  original 
allocation). 

*  Desire  to  recognize  a  possible 
change  in  the  availabihty  of  Federal 
resources  in  the  Southern  Division,  i.e., 
the  provisions  of  the  Hoover  Powerplant 
Act  of  1984. 

Southern  Division  Share  of  Initial 
CRSP  Resource:  1200  MW  x  20% = 240 
MW  (Summer),  1200  MW x7%=84  MW 
fWinter). 

Change  in  Diversity;  Adjustment  in 
Southern  Division 's  Share: 
20% -7%  =  13%= Load  diversity  in 
Northern  Division  in  1960's. 

Since  load  estimates  indicate  there 
will  be  little  or  no  load  diversity  in  the 
Northern  Division  in  1989,  resources  for 
SLCA  new  customers  and  others  '  in  the 
summer  and  winter  seasons  were 
equalized  by  adjusting  the  seasonal 
diversity  of  the  Southern  Division 
allocations,  as  follows: 


'  Referred  to  aa  participating  cugtomera  in 
Appendix  B 

Ad-                            ,    Ad- 

Wm-     wm-     (uitad     Si*B-     &*n-    )uttod 
lar        tar       drttar       mar       wm      dNIar- 

•mt                            anoa 

Soulham 

1                ; 

OMaion 1 

S(.CAna« 

M 

118 

•.t-36 

240 

210 

•-SO 

cuatoman 

ando«hari>.. 

101 

7» 

-26 

20 

78 

+86 

'  Ratarrad  to  ai  par«ct)a*ng  cuatoman  yi  Appandh  B 
'  Thaaa  JWarai'ioat  art  ratatad  to  long^arm  iirm  arty  and 
art  nckidad  n  Iha  total  cnanga  n  iha  raaovoat  av^labta  to 
Iht  SouVtam  OMann  or  pi^t  i  ol  7  AppandB  B 


.M 
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AlLgATIOW  CRITERIA  FOB  THE  I 

SLCA  tWTEGRATED  PROJECTS  I 

1.     8«w  for  Anpc^tlows  ' 

The  toUl  OKMfits  of   loo9-ter»  poMr  and  energy  available  for  allocation  to 
the  tlortherti  «nd  Southern  Divisions  of  the  SLCA  Integrated  Projects  marKet 
area  *r*  tabulated  belo«  and  conpared  to  existing  commitments: 


WINTER 


Aval  1.  for       Exist. 


SUMMER 


Al  location       Cowni  t.     Cfige.     a;  locat'on       Comm't.     Cnge. 
MftfiKETASLE  FIRM  M^R  -  HU  y  13M 


S0tlTHE8«  DIVISION  119 

NORTHERN  DIVISION  127S 

Existing  Custoiiers  1?00 

Participating  Custoaers*  75 

DETAIL   -   NO.    DIVISION 

CRSP  1229 

CcDbran  M 

Prove  River  5 

Rio  Grande  2  7 

TTTT 


93 

1200 

1200 
0 


1186 

14 

0 

0 


♦in 

-  26 

♦  'S 
0 

♦  75 


♦  «3 

C 

♦  5 

♦  27 


A<a 1 ! .   for 


Exist. 


mKinSLl  FIBf'  ENf^^V-  '^'^  1/3t55.g7 — ?e59.90 jTITdT 


SOUTHERN   DIVISION 

NORTHERN   DIVISION 
Existing  Customers 
Participating  Custo««ers* 

DETAIL  -  NO.    DIVISION 
CRSP 

Collbran  2/ 
Provo  River  2/ 
Rio  Crande  27 


281.48 


214.20        ♦67.28 


2907.09   2445.70  *461.39 

2736.08       2445.70     ♦290.38 

171.01  0.0       ♦171.01 


1011 
75 


1040 


1G36 


2871.39  2428.20  ♦443.19 

17.50  17.50           0.00 

0.00  0.00           0.00 

18.20  O.QO  ♦    18.20             _     _ 

2907.09  2445.70  ♦4£1.]?       TJTCTgr 


SO,.  76 

2"!  7?.  9' 

2308.68 

171.27 

I 

2391.45 
32.30 
17.70 
36.50 


1011 

1011 
0 


973 

14 

0 
24 

vrrr 


-r^rr 


-   55 

♦  75 
0 

♦  75 


♦  67 
0 

♦  5 

♦ 3 


JbJI.30     -61.09 


612.00  -11  1.24 

2«??.8C  ♦   5C. '5 

2429.80   -121.12 

0.00  ♦171.27 


2336.30  ♦  55. '5 

32.30  0.30 

0.00  ♦  17.70 

61. 2C  -  22.70 

?425.SC  5C.T; 


•       Participating  customers  include  potential  new  customers  plus  triose  existing 

customers  Mho  were  entitled  to  receive   less  than  25  percent  of  tngir  average  energy 
require«eflts  during   1980-82  from  Federal   resources   that  «ere  connuted  on   a 
long-term  basis  and  those  who  receive  allocations  Dasea   dh   specal   circumstances. 

2/     These  amounts  have  been  rounded  for  convenience  but  »-,  I;   pe  caicj'ated   in  nlpwatts 
and  nlowatt-noors  when  tne  final   criteria  ire  puoiisnea. 

2/     Energy  an»unts  available  for  allocation  are  less  than  Apporaur  A   amo,jnts  peca-se 
losses   (71,  based  on   load)  have  been  suotractefl. 


For  convenience  in  referring  to  the 
allocation  process,  the  marketable  firm 
power  and  energy  has  been  divided  into 
the  following  resource  pools: 
Resource  Pool  1:  Southern  Division. 

Winter  Season 
Resource  Pool  2:  Southern  Division. 

Summer  Season 
Resoiux^e  Pool  3:  Northern  Division 

existing  customers.  Winter  Season 


Resource  Pool  4:  Northern  Division 

existing  customers,  Summer  Season 
Resource  Pool  5:  Northern  Division 

participating  customers,  Winter 

Season 
Resource  Pool  6:  Northern  Division 

participating  customers.  Summer 

Season 
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The  relationship  between  the  power  and  energy  components  in  each 

(       kWh  \ 

resource  pool  is  shown  below  (kw  X  HkS  in  season  '  Xj  for  comparison 


with  customer's  seasonal  load  factors; 

I 

Winter       54% 


T 


Resource  Pools 

-   ~I     I  I 1 

52X         52X 
54*         52X         S2% 


y        Sumner 

The  percentage  change  in  the  proposed  amount  of  seasonal  energy  for  the 
existing  customer  group  in  each  division  is  as  follows: 

Winter  Summer 


Southern  Division 
Northern  Division  1/ 


+31.40« 
♦11.87X 


-16.17X 
-  4.90i 


y     Certain  existing  customers  participate  in  Resource  Pools  5  and  6. 
Those  amounts  are  not   included  in  these  percentages. 


To  promote  more  widespread  and 
equitable  distribution  of  the  benefits  of 
available  Federal  power  and  energy, 
power  in  excess  of  amounts  presently 
under  contract,  and  associated  energy, 
as  adjusted  to  equalize  amounts 
available  in  each  season,  will  be 
reserved  for  participating  customers  in 
the  SLCA  (Resource  Pools  5  and  6). 
Other  Federal  resources  have  been  or 
will  be  available  from  the  BCA  and 
LFCA  to  new  customers  in  those  areas. 

Since  CRSP  power  and  energy 
available  to  the  Southern  Division  in  the 
post-1989  period  is  less  than  presently 
under  contract  for  the  summer  season, 
Resource  Pools  1  and  2  will  be  offered  to 
existing  Sourtiem  Division  customers 
only.  The  CRSP  resource  only  will  be 
allocated  in  the  Southern  Division  in 
amounts  that  represent  approximately 
17  percent  of  1200  MW  in  the  summer 
season  and  about  10  percent  of  1200 
MW  in  the  winter  season.  The  balance 
of  the  resources  from  the  SLCA 
Integrated  Projects  will  be  allocated  in 
the  Northern  Division. 

Resource  Pools  1  and  2  will  be 
allocated  in  the  Southern  Division  by 
adjusting  existing  commitment  as 
follows: 

(A  temporary  Appendix  D  contains 
five  alternative  methods  of  adjusting 
Southern  Division  allocations,  together 
with  the  impact  each  method  has  on 
each  customer.  The  selected  alternative 
will  be  described  here  in  the  final 
criteria  and  Appendix  D  will  be 
dropped.) 

Available  energy  in  Resource  Pools  3 
and  4  will  be  allocated  to  eligible 
existing  customers  in  the  Northern 
Division  for  each  season  based  on  the 


proportion  that  the  customer's  present 
long-term  firm  power  bears  to  the 
present  long-term  firm  power 
commitments  in  total  for  the  applicable 
season.  Peaking  power  is  excluded  from 
consideration. 

The  energy  available  in  Resource 
Pools  5  and  6,  after  any  special 
allocations  have  been  made,  will  be 
allocated  based  on  the  proportion  that 
the  participating  customer's  average 
seasonal  peak  load  within  the  SLCA  for 
the  3-year  period  bears  to  the  total  of  all 
participating  customer's  average 
seasonal  peak  load  for  the  same  period, 
except  that  a  seasonal  energy  allocation 
may  not  exceed  an  amount  of  energy 
associated  with  3,500  kilowatts  at  the 
seasonal  factor  of  the  available 
resources  or  an  amount  equal  to  the 
difference  between  25  percent  of  their 
average  energy  requirements  during 
198(>-«2  and  their  total  available  long- 
term  Federal  resources  for  the  period, 
whichever  is  less. 

Eligible  applicants  for  all  Resource 
Pools  may  request  power  with  allocated 
energy  to  reflect  their  individual  system 
characteristics.  If  there  is  insufficient 
power  to  satisfy  the  requests,  the 
Administrator  will  limit  the  power 
allocated  to  a  load  factor  that  is  equal  to 
the  seasonal  factor  of  the  resource  pool 
The  Administrator  may  deviate  from  the 
application  of  these  allocation  criteria 
when  special  circumstances  warrant  it. 
To  assist  individual  existing  customers 
to  adjust  the  diversity  between  their 
summer  and  winter  allocations  to  their 
best  advantage,  based  on  seasonal 
characteristics  of  their  loads  and 
resources.  Western  is  willing  to 
facilitate  the  trading  of  capacity  from 


one  season  for  the  other  season  by 
matching  up  those  individual  customers 
who  desire  to  trade  with  other 
customers  within  the  same  division 
during  the  allocation  process. 

2.  Reductions  in  Allocations:  The 
proposed  allocation  of  power  and 
energy  to  an  existing  contractor  may  be 
reduced  in  whole  or  part  if  the 
contractor  is  unable  to  demonstrate  that 
it  has  complied  with  the  spirit  of  the 
Resale  of  Electric  Energy  Article  in  its 
existing  contract.  Compliance  may  be 
demonstrated  by  showing  that  (1)  the 
benefits  of  low-cost  Federal  power  have 
been  passed  on  directly  to  the 
consumers  through  lower  power  rates, 
or  (2)  the  benefits  have  been  passed  on 
indirectly  if  power  rates  to  consumers 

-provide  revenues  to  be  used  to 
accomplish  legitimate  public  purposes, 
and  those  power  rates  were  established 
in  an  open  and  public  manner. 

3.  Reallocations:  Firm  power  and 
energy  available  for  marketing  because 
an  allottee  has  failed  to  take  significant 
and  tangible  steps  to  acquire  a 
distribution  system  within  the  time 
period  allowed,  or  because  any  allottee 
has  failed  to  accept  a  contract  within 
the  time  period  allowed,  or  because  a 
contract  has  been  terminated,  or 
because  allocations  have  been  reduced 
for  noncompliance  with  contract 
provisions  may  be  administratively 
reallocated. 

4.  Applicant  Qualifications:  The 
following  requirements  must  be  met  in 
order  to  be  eligible  for  an  allocation  of 
long-term  Western  resources: 

(a)  Each  potential  applicant  must  have 
submitted  substantially  complete 
apphcant  profile  data  to  Western  on  or 
before  December  30,  1983. 

(b)  Each  potential  new  contractor 
must  have  had  a  1982  load  greater  than 
100  kilowatts. 

(c)  On  or  before  January  1. 1984,  each 
potential  apphcant  must: 

(1)  Be  a  utility,  primarily  engaged  in 
retail  or  wholesale  sales  of  electricity, 
with  responsibility  for  the  load  to  be 
served;  or 

(2)  Be  a  Federal  or  State  agency  with 
an  ultimate  consumer  type  load, 
including  such  loads  of  State  agencies 
whose  use  of  power  enhances  the 
available  Federal  power  resource;  or 

(3)  Be  an  existing  Western  contractor 
for  long-term  firm  power  who  does  not 
otherwise  qualify  above:  or 

(4)  Have  taken  significant  and 
tangible  steps  to  acquire  the  means  to 
distribute  power  or  have  taken  initial 
steps  to  acquire  the  means  to  distribute 
power  and  have  requested  an  extension 
of  time  for  taking  significant  and 
tangible  steps.  Significant  and  tangible 
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steps  toward  becoming  a  utility  would 
include  some  combination  of  the 
following: 

a.  Evidence  of  a  financial  commitment 
to  purchase  or  construct  a  transmission 
system  to  distribute  power. 

b.  Evidence  of  negotiations  with  a 
utility  regarding  distribution  system 
acquisition; 


c.  Action  before  a  public  service  or 
public  utility  commission  to  acquire  a 
distribution  system: 

d.  Initiation  of  condemndtion 
proceedings:  and  or 

e.  Constructii)r:  of  d  d.fetnbution 
system. 


5.  Apphci 


n  Pruc'dures.  Upon 


finai'zation  of  tnese  criteria,  Western 


will  request  all  qualified  applicants  to 
formally  apply  for  a  share  of  energy  and 
power,  under  these  allocation  criteria, 
within  a  designated  period  of  time.  The 

-Administrator  will  allocate  the  available 
resources  under  the  terms  of  these 

criteria, 

BILLINC  CODE  M50-01-M 
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Hypothetical    Post-1969  Allocations 
Si.CA   integrateo  Projects 

Total 

Kgrnet d::  1  e   Ft-t  Power   ano   Energy 


Resou'-ce  Pool 


34885 


1  (See   Appendix   D) 

2  (See   ApperiCix   0) 

3  (See  pp.  2-3) 
i  (See  pp.  i-Lj 
t  ! See   p^ .    6-7) 

6  (See  pp.   6  i  t) 


MW 

GK"i 

k**h/i(W 

119. OC 

2cl  .48 

2565.4 

210.00 

500 . 76 

2364.6 

ipoc.o: 

2736.08 

2280.1 

ICII.Cl 

230S.68 

2263.6 

75.00 

171 .01 

2260.1 

75.00 

17). 27 

2283.6 

8/   2/04 


HYPOT>€TICAL  POST- 1969  ALLOCATIONS 

SLCA  lnt«gret«d  ProJ»cti 

DISTRIBUTION  OF  RESOURCE  POOL   3       —       EXISTING  N.   0.   CUSTO>C»« 


EXISTING  COIWlTNEl'rrs 


MYPOTICTICAL   ALLOCATIONS 


AREA 


LF 


LF 


FIRM 

PEAK 

TOTAL 

ENTITY 

CROC 

CROC 

CROC 

ENERGY 

EICR6Y 

DIFFERENCE 

POWER 

DIFF. 

(KM) 

(M() 

(MM) 

(MMH) 

(MWH) 

(MMH) 

(MM) 

(MM) 

CENTER 

1.50 

0.00 

1.50 

3,825.0 

*,247.2 

422.2 

1.87 

0.37 

COOY 

2.65 

0.71 

3.36 

6,750.5 

7,503.4 

752.9 

3.30 

-0.06 

COLORADO  SPRINGS 

50.00 

20.00 

70.00 

127,500.0 

141,573.6 

14,073.6 

62.27 

-7.73 

FLEMING,   TOWN  OF 

0.05 

0.02 

0.07 

127.5 

141.6 

14.1 

0.06 

-0.01 

FORT  MORGAN,    CITY  OF 

6.90 

1.86 

8.76 

17,595.0 

19,537.2 

1,942.2 
^   11.3 

8.59 

jC.17 

FREDERICK 

0.04 

0.02 

0.06 

102.0 

113.3 

0.05 

-O.01 

FT.    LARAMIE 

0.07 

0.03 

0.10 

178.5 

198.2 

19.7 

0.09 

^.01 

GUERNSEY 

0.40 

o.n 

•0.51 

1,020.0 

1,132.6 

112.6 

0.50 

-O.Ol 

HAXTON,   TO*(N  OF 

0.40 

o.n 

0.51 

1,020.0 

1,132.6 

112.6 

0.50 

-0.01 

HOLYOKE,   CITY  OF 

1.50 

0.60 

2.10 

3,825.0 

<. 247.2 

422.2 

1.87 

-0.23 

LAMAR,    CITY  OF 

2.00 

0.54 

2.54 

5,100.0 

5,663.0 

563.0 

2.49 

-0.05 

L INGLE 

0.10 

0.05 

0.15 

255.0 

283.2 

28.2 

0.12 

-O.03 

LUSK 

t.OO 

0.27 

1.27 

2,550.0 

2,831.5 

281.5 

1.25 

-0.02 

P\t€   BLUFFS 

0.18 

0.08 

0.26 

459.0 

509.7 

50.7 

0.22 

-0.04 

PLATTE    RVR  PWR    AUTH 

134.90 

62.71 

197.61 

343,995.0 

381,965.6 

37,970.6 

168.00 

-29.61 

PUEBLO  ARMY  DEPOT 

4.50 

0.00 

4.50 

11,475.0 

12,741.6 

1,266.6 

5.60 

1.10 

TORR 1 NGTON 

0.93 

0.43 

1.56 

2,371.5 

2,633.3 

261.8 

1.16 

-0.20 

TRI    STATE    (CO-WY) 

179.00 

0.00 

179.00 

456,450.0 

506,833.5 

50,383.5 

222.92 

43.92 

WHEATLAND 

0.90 

0.41 

1.31 

2,295.0 

2,548.3 

253.3 

1.12 

-0.19 

WILLWOCO  LIGHT  A  P*(R 

0.03 

0.02 

0.05 

76.5 

84.9 

8.4 

0.04 

-0.01 

WRAY,    CITY  OF 

0.84 

0.23 

1.07 

2,142.0 

2,378.^4 

236.4 

1.05 

-0.02 

YUMA 

1.07 
388.96 

0.29 
88.49 

1.36 

2,728.5 

3,029.7 

301.2 

1.33 

-0.03 

477.45 

991,841,0 

1101,329.6 

109,488.6 

484.40 

6.95 
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KYPOTHETICAl.  POST-1989   ALLOCATIONS 
SLCA   Integrated  Projects 
OlSTRieUTlON  OF  RESOURCE   POOL   5        —       EXISTING  H.   0. 


CUSTO»CRS 


EXISTIMG  CX*«IT*tffrS 


HYPOnCTICAL   ALLOCATIOfS 


984 


JMI 


AREA 


SL 


SL 


FIRM 

PEAK 

TOTAL 

EKTITY 

CROO 

CROO 

CROO 

ENERGY 

ENERGY        DIFFEaENCt 

POWER 

DIFF. 

(MW) 
2.22 

(MM) 

0.50 

(MW) 

(MWH) 

(MWH) 

(MW^) 

(MW) 

(MW) 

AZTEC 

2.72 

5,661,0 

6,285.9 

624,9 

?,''6 

0.04 

BEAVER  CITY 

2.14 

0.57 

2.71 

5,457,0 

6,059.4 

602,4 

2,67 

-0.04 

BOOMTIFUL 

34.15 

0.00 

34.15 

87,082,0 

96,694.8 

9.612,8 

42,53 

8.38 

BRIOGER  VALLEY 

B.40 

2.26 

10.66 

21,420.0 

23,784.4 

2,364.4 

10,46 

-0.20 

BRIGHAM  CITY 

11.00 

1.00 

12.00 

28,350.0 

31,146.2 

3,096.2 

15.70 

1.70 

DEFENSE  OEPOT-OGOeN 

3.70 

0.60 

4.50 

9,435.0 

10,476.5 

1,041.5 

4,61 

0.31 

DELTA 

1.00 

0.00 

1,00 

2,530.0 

2.831,5 

281.5 

1,25 

0.25 

OELTAp^OfTROSE-COLB 

1.33 

0.00 

1.53 

1.741.5 

3.76%9 

2,024.6 

1.33 

0.00 

OIXIE-^SCALAKTE 

18.07 

4.85 

22.92 

46,078.0 

51,164.7 

5,086.7 

22.50 

-C.42 

DOE  ALBUO.  OP.  OfF. 

14.60 

17.86 

52.46 

37,730.0 

41,539.5 

4,109.5 

18.18 

-14.28 

E>#>IRE  ELECTRIC-C0L3 

0.61 

0.00 

0.61 

799.4 

1.727,2 

927.3 

0.61 

0.00 

EPWAIM 

2.80 

0.75 

5.55 

7,140.0 

7,928.1 

783,1 

3.49 

-0.06 

FAIRVIEW 

0.75 

0.20 

0.95 

1,912,0 

2.123.6 

211,6 

0.93 

-0.02 

F/IRMIN6T0N 

15.00 

6.98 

21.98 

58,250,0 

42.472.1 

4,222.1 

18.68 

-3.30 

FILLICRE 

1.90 

0.51 

2.41 

4,845.0 

5.579.8 

554.3 

2.37 

-0.04 

FLOCLL  E.A. 

0.29 

0.08 

0.37 

759.0 

321.1 

82.1 

0.56 

-0.01 

SARKAfC   P«R   ASSN. 

14.32 

3.98 

18.30 

5"', 791.0 

41,962.4 

4.171,4 

13.46 

-0.34 

GRMO  VALLEY-COLS 

0.42 

0.00 

0.42 

547.7 

1.189.2 

641,5 

0.42 

0.00 

GUNNISON 

6,00 

0.00 

6.00 

1?, 500.0 

16.988,3 

1,683.3 

7.47 

1.47 

GUNNISON-CMTY-COLB 

0.50 

0.00 

0.50 

657,1 

1.415,7 

758.6 

0.50 

O.OO 

VCBER  CITY 

4.78 

1.29 

6.07 

12,189.0 

13.534.4 

'.345.4 

5.95 

-0.12 

HOLOEN 

0.28 

0.08 

0.36 

714.0 

792.3 

78.8 

0.35 

-0.01 

HOLY  CROSS-COLS 

2.45 

0.00 

2.45 

5,209.0 

6.937,1 

5.728.1 

2.45 

0.00 

KYRUM 

2.8a 

0.77 

3.65 

7,344.0 

8.154.6 

310,6 

3.59 

-0.06 

IREA  - 

20.90 

0.00 

20.90 

53,295.0 

59.177.3 

5.&82.S 

26.03 

5.13 

IRE*-  00L3 

2.82 

0.00 

2.82 

5,690.6 

7.984.8 

4.294.2 

2.32 

0.00 

KANOSH 

0.30 

0.08 

0.38 

765.0 

349.4 

34.4 

0.37 

-0.01 

MYSV 1  LLE 

2.10 

0.56 

2.66 

5,555.0 

5.946.1 

591.1 

2.62 

-0.04 

LA  PLATA-COLB 

1.18 

0.00 

1.18 

1,344.2 

5,341.1 

1,796.9 

1.18 

o.:o 

LEHI 

4.02 

1.08 

5.10 

10,251.0 

11,382.5 

1,131.5 

5.31 

-0.09 

LEVAN 

0.41 

0.11 

0.52 

1,045.5 

1,160.9 

1!3.4 

0.51 

-0,01 

LITTLEFIELD  EL  COOP 

0.15 

0.06 

0.21 

582.5 

424.7 

42.2 

0.19 

-0,02 

LOGAN 

18.50 

4.97 

23.47 

47,175.0 

52,382.2 

5,207.2 

23.04 

-0,43 

MANTI 

1.62 

0.43 

2.05 

4,131.0 

4.587.0 

456.0 

2.02 

-0.03 

ICAOOW 

0.22 

0.06 

0.28 

561.0 

622.9 

61.9 

0.27 

-0.01 

MOWWE  CITY 

M4 

0.31 

1.45 

2,907.0 

3.227.9 

320.9 

1.42 

-0.03 

MOON  LAKE  E.A. 

47.50 

12.77 

60.27 

121,125.0 

134,494.9 

15.369.9 

59.15 

-1.12 

MORGAN 

1.98 

0.53 

2.51 

5.049.0 

5.606.3 

557.3 

2.47 

-0.04 

MT.  PLEASAMT 

1.49 

0.40 

1.89 

5,799.5 

4.218.9 

419.4 

1.86 

-0.03 

tn.   >»CElER  POWER 

12.80 

3.44 

16.24 

32,640.0 

36,242.5 

3.602.9 

15.94 

-0.30 

MURRAY 

29.10 

7.82 

36.92 

74,205.0 

82,395.8 

8,190,3 

36.24 

-0.68 

NAVAJO  TRIBAL  UT   ATM 

18.00 

8.36 

26.56 

45,900.0 

50.966,5 

5,066,5 

22.42 

-3.94 

NEPHI 

2.70 

1.23 

3.93 

6,385.0 

7.645,0 

760.0 

3.56 

-0.57 

OAK  CITY 

0.26 

0.07 

0.33 

663.0 

736,2 

73,2 

0.32 

-0.01 

OAK  CREEK 

0.36 

0.15 

0.51 

918.0 

1.019,3 

101.3 

0.45 

-0.06 

PAGE 

6.40 

1.72 

8.12 

16,320.0 

18.:21,4 

1.801.4 

7.97 

-0.15 

PfUfeohm 

0.19 

0.00 

0.19 

484.5 

538,0 

53.5 

0.24 

0.05 

PAROM/W 

1.34 

0.41 

1.75 

5,417.0 

3,79^,2 

377.2 

1.67 

-0.08 

PAYSON 

4.10 

0.00 

4.10 

10,455.0 

11.609,0 

1.154.0 

5.11 

1.01 

PLAI«  G4T 

133.00 

50.00 

183.00 

339,150.0 

576.585,3 

57.435.8 

165.63 

-17.37 

PLAINS   G&T  RG 

0.00 

0.00 

0.00 

0.0 

0,0 

0.0 

O.OO 

0.00 

PROVO 

65.60 

0.00 

65.60 

167,280.0 

185,744,6 

18,464.6 

81.70 

16.10 

s.  OE  cRisTo-  coca 

0.26 

0.00 

0.26 

339.4 

756.2 

396.8 

0.26 

0.00 

SALEM 

0.77 

O.OU 

0.77 

1,963.5 

2.18C.2 

216.7 

0.96 

0.19 

SAN   ISABEL-  COLB 

0.60 

0.00 

0.60 

788.5 

1,693,9 

9in.4 

0.60 

0.00 

SAN  LUIS   VALLY-  COLB 

0.37 

0.00 

0.57 

482.0 

1,047,7 

565.7 

0.37 

0.00 

SAN  MIGIJFL-COLB 

0.64 

0.00 

0.64 

852.2 

1.812,1 

979.9 

0.64 

0.00 

SOUTH  EAST-  COLB 

0.50 

0.00 

0.50 

657.1 

1.415.7 

758.5 

0.50 

0.00 

SPANISH  FORK 

5.65 

0.00 

5.65 

14,407.5 

15,997,3 

1.590.3 

7.04 

1.39 

SPRING  CITY 

0.22 

0.06 

0.28 

561.0 

622,9 

61.9 

0.27 

-0.01 

SPRIMGVILLE 

6.50 

0.00 

6.50 

16,575.0 

18,404,6 

1.329.6 

8.09 

1.59 

ST.  GEORGE 

24.00 

6.45 

30.45 

61,200.0 

67.955.5 

6.755,3 

29.89 

-0.56 

STRAWBERRY  ITTR  USERS 

1.75 

0.00 

1.75 

4,462.5 

4.955.1 

492,6 

2.18 

0.45 

TRUTH  OR  CONSEQ  RG 

0.00 

0.00 

0.00 

0.0 

0,0 

0,0 

0.00 

0.00 

TRUTH  OR  CONSEO. 

5.50 

2.55 

8.05 

14,025.0 

15,575.1 

1.548.1 

6.85 

-1.20 

MEBER  BASIN  C0»6   OST 

O.OO 

0.00 

0.00 

0.0 

0.0 

0,0 

0.00 

0.00 

WHITE  RIVER-COCB 

0.34 

0.00 

0.34 

438.0 

962,7 

524.7 

0.34 

0.00 

YA»»»A  VALLEY-COLB 

1.98 
577.35 
966.31 

0.00 
145.90 
234.39 

1.98 

2,573.5 

5.606,5 

3,032,3 

1.98 

0.00 

723.25 
1200.70. 

1454,840.5 

1634.750.4 
2736,080.0 

179,909,9 
289,398.5 

715.60 
1200.00 

-7.65 

2446 

.681.5 

-0.70 
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MrPOT>€T(CAL  P0ST-t9M  ALLOCATIONS 

SLCA   lnt»grar»<J  Projects 

OlSTTtlSUTtON  OF  RESOURCE  POOL  4       —       EXISTINO  M.  0.  CUSTOCRS 


EXISTIMG  COIWITICNTS 


MTPOTVCTICAL   ALLOCATIONS 


AREA 


LF 


LF 


fIRM 

PEAK 

TOTAL 

ENTITY 

CROO 

CROO* 

CROO 

ENERGY 

ENER6Y       DIfFERENCE 

PO*€R 

Olff. 

(Ml) 

(MM) 

(MM) 

(MWH) 

(MMN) 

(MMH) 

(MM) 

(MM) 

CENTER 

1.00 

0.00 

1.00 

2.550.0 

2,418.8 

-151.2 

1.06 

0.06 

COOY 

2.75 

0.20 

2.95 

7.012.5 

6,651.8 

-360.7 

2.92 

-0.05 

COLORADO  SPRINGS 

15.00 

0.00 

15.00 

38,250.0 

56,2«2.5 

-1,967.5 

15.93 

0.95 

FLEMING,   TOWN  Of 

o.oe 

0.01 

0.09 

2O4.0 

193.5 

-10.5 

O.oe 

-0.01 

FORT   MORGAN,    CITY   OF 

7.90 

0.59 

8.49 

20,145.0 

19,108.8 

-1,056.2 

8.39 

-0.10 

FREDERICK 

0.04 

0.01 

0.05 

102.0 

96.8 

-5.2 

0.04 

-0.01 

FT.    LARAMIE 

0.04 

0.01 

0.05 

102.0 

96.8 

-5.2 

0.04 

-0.01 

GUERNSEY 

0.36 

0.03 

0.59 

918.0 

870.8 

-47.2 

0.58 

-O.Ol 

HAXTON,   TOWN  Of 

0.52 

0.04 

0.56 

1.326.0       ■ 

1,257.8 

-66.2 

0.55 

-O.01 

HOLYOKE,   CITY   OF 

1.47 

0.12 

1.59 

3.748.5 

3,555.7 

-192.8 

1.56 

-0.03 

LAMAR,    CITY  OF 

2.00 

0.15 

2.15 

5,100.0 

4,837.7 

-262.3 

2.12 

-0.05 

LIN6LE 

o.oe 

0.01 

0.09 

204. 0 

195.5 

-10.5 

O.oe 

-0.01 

LUSK 

0.32 

0.02 

0.34 

816.0 

774.0 

-42.0 

0.34 

0.00 

PINE   BLUffS 

O.oe 

0.01 

0.09 

216.7 

193.5 

-23.2 

o.oe 

-0.01 

PLATTE   RVR  PXR   AUTH 

116.80 

9.14 

125.94 

297,340.0 

282,519.8 

-15,320.2 

124.01 

-1.93 

PUEBLO  ARMY  DEPOT 

4.00 

0.00 

4.00 

10,200.0 

9,675.3 

-524.7 

4.25 

0.23 

TORRINGTON 

1.76 

0.14 

1.90 

4,488.0 

4.297.1 

-230.9 

1.87 

-0.03 

TRI    STATE    (CO-WY) 

252.00 

0.00 

252.00 

642,600.0 

609,546.1 

-33.055.9 

267.55 

15.55 

tWEATLANO 

0.96 

0.07 

1.03 

2.448.0 

2,522.1 

-125.9 

1.02 

-0.01 

WILLWOOO  LIGHT  &  PW 

0.05 

0.01 

0.06 

127.5 

120.9 

-6.6 

0.05 

-0.01 

l«AY,    CITY  Of 

0.47 

0.04 

0.51 

1,198.5 

1.136.9 

-61.6 

0.50 

-0.01 

YUMA 

1.12 
408.80 

O.oe 

10.68 

1.20 

2,868.0 

2,709.1 

-138.9 

1.19 

-0.01 

419.48 

1042.464.7 

988,819.3 

-55,645.' 

434.01 

14.53 

^dte 
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HYPOTHETICAl.  POST-1989  ALLOCATIONS 

SLCA   lnt«grat«d  Projects 

DISTWiaUTION  Of  RESOURCE  POOL  4       —       EXISTING  N.  0.  CUSTOtCRS 


WEA 


EMTITY 


EXISTING  COMMITICMTS 


FIRM 
CROC 
(MM) 


PEAK 
CROO 
(MM) 


TOTAL 
CROO 
(MM) 


EtCRGY 
(MMH) 


HYPOTVCTICAL   ALLOCATIONS 


ENERGY 
(MMH) 


DIFFERENCE 
(MMH) 


POMER      OIFF. 
(m)      (MM) 


SL 


AZTEC 

BEAVER  CITY 

BOUNTIFUL 

BRIOGER  VALUY 

BRIGHAM  CITY 

DEFENSE  OEPOT-OGOEN 

DELTA 

OE  LTA-MOKTROSE-COLB 

OIXIE-ESCALAMTE 

ODE  ALBUO.  OP.  OFF. 

E»«'IRE  ELECTRIC-C»Lfl 

EPWAIM 

FAIRVIEW 

FARMINGTON 

FILLMORE 

FLOMELL  E.A. 

GARKAte  P«R   ASSN. 

GRAM)  VALLEY-COLB 

GUNNISON 

GUNN I SONHXTY-COLB 

HEBER  CITY 

HOLOEN 

HOLY  CROSS-COLB 

HYHUM 

IREA  - 

IREA-  COLS 

KANOSH 

KAYSVILLE 

LA  PLATA-COLB 

LEHI 

LEVAN 

LITTLEFIELD  EL  COOP 

LOGAN 

MAKTI 

ICAOOM 

M0>«0£  CITY 

MOON   LAKE   E.A. 

MCRGAN 

MT.   PLEASANT 

MT.   M>CELER  POMER 

MURRAY 

NAVAJO  TRIBAL  UT   ATM 

NEPHI 

OMK.  CITY 

OAK  CREEK 

PAGE 

PARAGONAH 

PAROM/W 

PAYSON 

PUINS  G4T 

PLAINS  G4T  RG 

PROVO 

S.  OE  CRISTO-  COlB 

SALEM 

SAN    ISABEL-  COLB 

S/W  LUIS   VALLY-  COLB 

SAN  MIGUEL-COLB 

SOUTH  EAST-  COLB 

SPANISH  FORK 

SPRING  CITY 

SPRINGVILLE 

ST.  GEORGE 

STRAM8ERRY  MTR   USERS 

TRUTH  OR  CX>6E0  RG 

TRUTH  OR  CONSEQ. 

MEBER  BASIN  CONS  OST 

WHITE   RIVER-COLB 

YAMPA  VALLEY-C0L3 


SL 


1.92 
t.29 

24.91 
8.00 
7.70 
3.90 
t.OO 
t.27 

17.25 

14.60 
0.58 
1.66 
0.48 

15.00 
1.70 
4.11 

13.33 
0.39 
4.55 
0.39 
3.00 
0.22 
1.96 
1.95 

17.35 
2.27 
0.24 
1.64 
0.99 
2.70 
0.41 
0.25 

15.00 
1.32 
0.29 
0.70 

46.00 
1.64 
1.08 

22.00 

25.50 

18.00 
3.40 
0.20 
0.30 
6.30 
0.12 
0.93 
3.10 
113.40 

21.38 

65.60 
0.24 
0,57 
0.54 
1.82 
0.61 
0.94 
4.20 
0.21 
5.15 

18.00 
1.50 
2.12 
3.60 
0.39 
0.34 
1.66 


954.46 


0 

.14 

0 

.10 

1 

.95 

0 

.63 

0 

.58 

0 

.29 

0 

.00 

0 

.00 

1 

.36 

15 

.05 

0 

.00 

0 

.12 

0 

.04 

1 

.18 

0 

.14 

0 

.32 

I 

.04 

0 

.00 

0 

.00 

0 

00 

0 

.24 

0 

02 

0 

.00 

0. 

16 

0 

.00 

0. 

00 

0 

.02 

0. 

13 

0 

.00 

0. 

21 

0 

.03 

0. 

08 

1 

.13 

0. 

10 

0 

.02 

0. 

05 

3 

.61 

0. 

13 

0 

.08 

1 

72 

2 

.00 

1 

40 

0 

.27 

0 

02 

0 

.02 

0 

47 

0 

.00 

0 

08 

0 

.24 

8 

83 

0 

.00 

0. 

00 

0 

.00 

0. 

04 

0 

.00 

0, 

00 

0 

.00 

0. 

00 

0 

.33 

0. 

02 

0 

.41 

1. 

35 

0 

.11 

0. 

00 

0 

.28 

0. 

00 

0 

.00 

0. 

00 

46. 

64 

57. 

32 

2,06 
1.39 

26.86 
8.63 
8.28 
4,19 
1,00 
1,27 

18.61 

29,65 
0,58 
1.78 
0,52 

16,18 
1,84 
4,43 

14,37 
0,39 
4.55 
0,39 
3,24 
0.24 
1,96 
2.11 

17.35 
2.27 
0.26 
1.77 
0.99 
2.91 
0.44 
0.33 

16.18 
1.42 
0.31 
0.75 

49,61 
1,77 
1,16 

23,72 

27.50 

19.40 
3,67 
0,22 
0,32 
6.77 
0.12 
1,01 
3.34 
122.28 

21,88 

65,60 
0.24 
0.61 
0.54 
1.82 
0.61 
0.94 
4.55 
0.25 
5,56 

19,55 
1,61 
2,12 
3.38 
0.39 
0,54 
1.66 


4,896,0 

3,289,0 

63,520.0 

20,400.0 

19,635.0 

9,945.0 

2,550,0 

2,641,7 

45,987,0 

37,230.0 

1,200,8 

4,233.0 

1,224.0 

38,250.0 

4,335,0 

10,480,0 

33,991.0 

820.7 

11,602,0 

820,7 

7,650,0 

561,0 

4,062.9 

4,972.0 

44,242.5 

♦,:'23.3 

612.0 

4,182.0 

2,061.2 

6,885,0 

1,045.5 

637,5 

38,250.0 

3,366,0 

739.5 

1,785.0 

117,500,0 

4,182,0 

2,754.0 

5t, 100.0 

65,025.0 

45,900.0 

8,670.0 

510.0 

765.0 

16,065.0 

506.0 

2,571.5 

7,305.0 

239,170.0 

55,794.0 

167,280.0 

500.1 

1,453,5 

1,120,9 

3,782,5 

1,260,8 

',961,6 

10,710,0 

555.0 

13,!52.5 

45,900.0 

3,825.0 

5,406.0 

9,130.0 

994 . 5 

700.7 

5,442.1 


4.644.2 

3,120.3 

60,253.1 

19,350.7 

18.625.0 

9,433.5 

2,418.3 

3,071.9 

41,724.9 

35.315.0 

1.402.9 

4,015.3 

1,161.0 

36,282.5 

4,112.0 

9.941.4 

32,243.1 

943.3 

11.005.7 

943.3 

7,256.5 

532.1 

4,740.9 

4,716.7 

41,966.3 

5.490.8 

580.5 

3.966.9 

2,394.6 

6,530.9 

991.7 

604.7 

36,282.5 

3,192.9 

701.5 

1,693.2 

111,266.3 

3.966.9 

2,612.5 

53.214.5 

61,680.3 

45,539,0 

3,72..,0 

435,8 

7?5,6 

15,238,7 

290.3 

2.249,5 

7,493.4 

274,295.7 

5?, 924.1 

158,675.5 

5e0.5 

1,578.7 

1,506.2 

4,4C:.5 

1,475.5 

2,273,7 

10,159,1 

508. 0 

12,457.0 

45,539.0 

5,528,2 

5,127.9 

8,707.3 

943.3 

322.4 

<,"15.5 


*'251.8 

-168.7 

-3,266.9 

-1,049.3 

-1,010.0 

-511.5 

-131.2 

430.2 

-2,262.1 

-1,915.0 

202.1 

-217.7 

-63.0 

-1.967.5 

-223.0 

-538.6 

-1.747.9 

122.6 

-596.3 

122.6 

-393.5 

-28.9 

678.0 

-255.3 

-2,275.7 

767,5 

-31,5 

-215,1 

333,4 

-354,1 

-53.8 

-32.8 

-1,967,5 

-173,1 

-38,0 

-91,8 

-6,033,7 

-215,1 

-141,7 

-2,385.7 

-3,344.7 

-2,361.0 

-446.0 

-26.2 

-39.4 

-826.3 

-15.7 

-122.0 

-406.6 

-14,874.5 

-2,a;9.9 

-8,604.5 

80.4 

-74.8 

185.5 

619.3 

214.7 

312.1 

-550,9 

-27.0 

-675.5 

-2,56!.0 

-196.8 

-278.1 

-472.2 

-51.2 

121.7 

573.2 


2.04 
1.37 

26.45 
8.49 
8.18 
4.14 
1.06 
1.27 

18.31 

15.50 
0.58 
1.76 
0.51 

15.93 
1.30 
4.36 

14.15 
0.39 
4.33 
0.39 
3.19 
0.23 
1.96 
2.07 

18.42 
2.27 
0.25 
1.74 
0.99 
2.87 
0.44 
0.27 

15.93 
1.40 
0.31 
0.74 

48.84 
1.74 
1.15 

23.36 

27.07 

19.11 
3.61 
0.21 
0.32 
6.69 
0.13 
0.99 
3.29 
120.40 

21.83 

69.65 
0.24 
0.61 
0.54 
1.82 
0.61 
0.94 
4.46 
0.22 
5.47 

19.11 
1.59 
2.12 
5.32 
0.41 
0.34 
1.66 


-0.02 

-0.02 

-0.41 

-0.14 

-0.10 

-0.05 

0.06 

0.00 

-0.30 

-14.15 

0.00 

-0.02 

-0.01 

-0.25 

-0.04 

-0.07 

-0.22 

0.00 

0.28 

0.00 

-0.05 

-0.01 

0.00 

-0.04 

1.07 

0.00 

-0.01 

-0.03 

0.00 

-0.04 

0.00 

-0.06 

-0.25 

-0.02 

0.00 

-0.01 

-0.77 

-0.03 

-0.01 

-0.36 

-0.43 

-0.29 

-0.06 

-0.01 

0.00 

-0.08 

0.01 

-0.02 

-0.05 

-1.88 

0.00 

4.05 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

-0.07 

-O.Ol 

-0.09 

-0.24 

-0.02 

0.00 

-0.06 

0.02 

^  0.00 

0.00 


592.50    1584,829.0 
1011.78  2427,293.7 


1519,360.7     -64,768.3 
2308,680.0  -118,613.7 


576.99     -15.31 
1011.00        -0.78 
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HYPOTHETICAL    POST-1989   ALLOCATIONS 
SLCA   Integrated  Projects 

DISTRIBUTION   OF   RESOURCE   POOLS  5   L  6 
(Participating  Customers) 
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POWER 


RESOURCE 

poa  NO.  s 

WINTER) 


RESOURCE 
POa  NO.  6 

(SUM>CR) 


Marketable  Firm  Power  for  Participating  Customers 
(from  Appendi  x  B) 


7S,000   kW 


Tentative  Special  Allocations: 


DOE/Los  Alamos    U 
Enterprise  1/ 
Hurricane   l7 

tc/Tal 


Resultant  Resource  Amounts 
For  Distribution  by  Formula 

ENERGY 


WINTER 

15,000   kW 

646 

1.941 
17,537  kw 


SUMf€R 

15.000   kW 

496 

858 
TF7T5T  kw 


-17.587 


57,413  kW 


75,000  kW 


16.354 


58,646   kW  ' 


Marketable  Firm  Energy  for  Participating  Customers 
(from  Appendix  B) 


171.010.000   kWh      171.270,000  kWh 


Tentative  Special  Allocations: 

WINTER  SOMMR 

OOE/Los  Alamos    U  -0-  xwn  -O-   xwh 

Enterprise   1/  1.472,945  1,  132,616 

Hurricane    l7  4.425.674  1,959,243 

TOTAL  5,8^fi,g1§  kWh       3,5^1,655  kWh 


5,398.619 


3.091,859 


Resultant   Resource  Amounts 
For  Distribution  by  Formula 


165,  111,381    KWh      168.178. 141    kWh 


_!_/   For  discussion,    refer   to   Special   Allocation    Issues   section  of    this  FEDEKAl   REGISTER 
not  1 ce. 
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a/  2/B4 


mroncTiOL  post-198»  allocations 

SLCA  Intagrnttl  Projacts 
OISTRIBUTION  OF  RESOHZ  PCa  5  «0  TOTALS      —      PARTJCIPATINS  CUSTOeS 


19«)-82  AVBWGE  LOTO 


HWOnCTICAL  ALU}CATIONS 


AREA 


EHTITY 


ASPW 

CAWGNMB 

CSAR  CITY 

CENTRAL  VALLEY  EL  CP 

OUNTY  OF  US  ALWOS 

CUHCD 

OaTA 

0aTA>4QKnV6E^XLB 

OGE  ALBUQ.  CP.  OFF. 

afiRE  aamio-oxB 

FAWeS  ELBCCCKP 
FARMirCTON 
GMJJUP 

GLENMXD  SPRIMS 
GRMO  VALLEY-CQLB 
GSA#T9 
GSA#16 
GSA#T8 

GSA  no 

GSA«21 

GSA  las 

GSA  #29 

GUMISOHXTY-OOLB 

Hia  AfB 
HQLUCMW  MB 

►cLYoessKafl 

IVINS 

MNAB 

LA  PLATMILB 

LA  VBKIN 

LEA  CNTY  ELBC  00-GP 

LESS 

LITTLEFIEIO  EL  OOCP 

iWPLETCN 

NAVAJO  TRIML  UT  ATM 

NEM  WRMWr 

PRICE 

RATtM 

RIOriEU) 

RoosEvaroffY  a  op 

SAN  MGUEL-OCLB 
SAMIA/KIRTUWO 
SANTA  CLARA 
SPRINS>M^ 
TOOEU  Af««rDB>OT 
UHIVBKITY  OF  UTHi 
USD  I  FJIMEXTtR 
l/TAH  ST.  UNIVSKITY 
VIRGIN 

HO^iurroN 

ICECR  BASIN  CONS  OST 
WEST  BOKTIFU. 
WHITE  RIVBH2XB 
YAM»A  VM1£Y^<XXB 


PVK 

potet 

(Ml) 


».» 
4*42 

8^ 
19.86 
33.54 

9.07 

0.21 

S.69 

33.00 

61.60 

24  J3 

15.80 

59.23 

26.27 

9.74 

16,67 


0u9B 
2J3 
0.19 

%jm 

0.09 

20.00 

2.71 

27.87 

12J6 

97.67 

0.75 

3J3 

47.00 

1.42 

63.00 

0.28 

15.96 

0.27 

88.15 

0.14 

9.84 

9J6 

1.42 

17.83 

25  J3 

35.57 

1.90 

0.17 

7.55 

20.52 

0.09 

6.92 

0.15 

3.97 

3.05 

2.68 

13.33 

78  J3 


Q&Bf 
(MM) 


23,743.7 

10,113.7 

17,996.0 

53,855J 

86.928.4 

24,763.0 

427.4 

15,742.1 

156.309^ 

182,341.0 

71,027.7 

37^3.9 

183,7?«.0 

80,136.7 

28,372,5 

43, 647 J 

94.3 

682.0 

5,336.4 

199.4 

60.9 

2,919.7 

94.2 

46,847.0 

7,363.6 

75,304.0 

29,658.7 

238,597J 

1,695.0' 

9>*4.0 

127,704.7 

3,261.3 

219,812.7 

864.0 

34,335.7 

4,302.4 

247,760.7 

273.0 

28,170.0 

22,931.0 

22,176.4 

40,357.7 

71 ,523 J 

89,616.0 

3,926.3 

393.7 

13,952J 

58,174.1 

164.7 

17,724.6 

358.0 

9,232.3 

3,836J 

6,741  J 

42,817.7 

208,090.0 


961.69    2,713,688.9 
961.69    2,713,688.9 


RES  POOL  5  RES  POa  5 

ALLOCATION  ALLOCATION 

OW) 

imn) 

2178.4 

0.0 

990.6 

0.0 

1837.8 

0.0 

4451.0 

0.0 

7516.9 

0.0 

TOTAL 

BBVt 

(>«H) 


RES  POOL  5  RES  POOL  3 

ALLOCATION  ALLOCATION 

(MO  (Mf) 


TOTAL 

PQMER 

(MO 


2032.8 

47.: 

1104.0 

10066.0 

4245.8 

5452.8 

3541.1 

3458.9 

5887.6 

2182.9 

3736.1 

20.2 

112.1 

522.2 

33.6 

15.2 

421.3 

20.2 

4482.4 

607.4 

6246.2 

2770.1 

10066.0 

168.1 

791.1 

10066.0 

318.2 

10066.0 

62.8 

3581.4 

60.5 

10066.0 

31.4 

2205.3 

2097.8 

318.2 

3996.0 

5676.9 

7971.9 

425.8 

38.1 

1692.1 

4596.9 

20.2 

1550.9 

33.6 

889.8 

683.6 

600.6 

2967.5 

10066.0 


0.0 
0.0 

283U 

3765.9 
41339.5 

1727.2 

0.0 

42472.1 

0.0 

0.0 

1189.2 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

1415.7 
0.0 
0.0 
0.0 

6937.1 
0.0 
0.0 

3341.1 
0.0 
0.0 
0.0 
424.7 
0.0 
50966.5 
0.0 
0.0 
0.0 
0.0 
0.0 

1812.1 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
962.7 

5606.3 


2178.4 

990.6 

1837.8 

4451.0 

7516.9 

2032.8 

47.1 

3935.5 

13831.9 

45565.3 

7180.0 

3541.1 

45931.0 

5887.6 

2182.9 

4925.3 

20.2 

112.1 

522.2 

33.6 

15.2 

421.3 

20,2 

3696.1 

607.4 

6246.2 

2770,1 

17003.1 

168.1 

791.1 

13407.1 

318.2 

10066.0 

62.8 

4006.1 

60.5 

61032.5 

31.4 

2205.3 

2097.8 

318.2 

3996.0 

7489.0 

7971.9 

425.8 

38.1 

1692.1 

4596.9 

20.2 

1550.9 

33.6 

889.8 

683.6 

600.6 

3950.2 

15672.3 


165,111.4     164.791.6     329.903.0 
165,111.4     164,791.6    329,903.0 


1?  !?*'*''"  *°  ***  hypoth^lcal  allocations  atoov«,  OOE  oculd  r«»lv»  ttie  t, 
15.00  w  for  a  total  of  34.67  m  and  45,565.3  mn. 


0.76 

0.00 

0.76 

0.34 

0.00 

0J4 

0.64 

0.00 

0.64 

1.55 

0.00 

1.55 

2.61 

0.00 

2.61 

0.71 

0.00 

0.71 

0.02 

0.00 

0.02 

0.38 

1.25 

1.63 

3.50 

1.33 

4.83 

1.48 

18.19 

19.67* 

1.90 

0.61 

2.51 

1.23 

0.00 

1,23 

1.20 

18.69 

19.89 

2.04 

0.00 

2.04 

0.76 

0.00 

0.76 

1.30 

0.42 

1.72 

0.01 

0.00 

0.01 

0.04 

0.00 

0,04 

0.18 

0.00 

0.18 

0.01 

0.00 

0.01 

0.01 

0.00 

0.01 

0.15 

0.00 

0.15 

0.01 

0.x 

0.01 

1.56 

0.50 

2.06 

0.21 

0.00 

0.21 

2.17 

0.00 

2.17 

0.95 

0.00 

0.95 

3.50 

2.45 

5.95 

0.06 

0.00 

0.06 

0.28 

0.00 

0.28 

3.50 

1.18 

4.68 

0.11 

0.00 

0.11 

3.50 

0.00 

3.50 

0.02 

0.00 

0.02 

1.25 

0.19 

1.44 

0.02 

0.00 

0.02 

3.50 

22.43 

25.93 

0.01 

0.00 

0.01 

0.77 

0.00 

0.77 

0.73 

0.00 

0.73 

0.11 

0.00 

0.11 

1.39 

0.00 

1.39 

1.97 

0.64 

2.61 

2.76 

0.00 

2.76 

0.15 

0.00 

0.15 

0.01 

0.00 

0.01 

0.59 

0.00 

0.59 

1.60 

0.00 

1.60 

0.01 

0.00 

0.01 

0.54 

0.00 

0.54 

0.01 

O.M 

0.01 

0.31 

0.00 

0.31 

0.24 

0.00 

0.24 

0.21 

0.00 

0.21 

1.04 

0.34 

1.38 

3.50 

1.98 

5.48 

57.41 

70.20 

127.61 

57.41 

70.20 

127.61 

Iva  spaclal  • 

Intar  allocation  of 
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HtPCmCTIOL  POST-1989  WJjOOfllONS 

SjO  Intigrvtad  Projactt 

DISTRIBUTION  OF  RESOUCE  POOL  6  A»  TOTALS      —      P/«TICIPATING  CUSTOeS 
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1980-82  AVBRMZ  UM 


H*P0T>CTIOL  ALLOCATIONS 


/)REA 


PEAK 

AVBWGE 

RES  POOL  5  RES  POOL  3 

TtJTAL 

RES  POOL  5  RES  POOL  3 

TOTH. 

ENTITY 

Po»e» 

EWCY 

ALLOCATION  AltnCATION 

ENBWr 

ALLOCATION  ALLDCATIOH 

POtS) 

(W) 

OM) 

(MM) 

(MM) 

imi) 

(W) 

Ml) 

am) 

ASPEN 

7.87 

16.684.8 

1610.6 

0.0 

1610.6 

0,56 

0,00 

0.96 

BLWOING 

5.71 

7,500J 

799.2 

0.0 

799J 

0J6 

0.00 

0,26 

CWMON  AFB 

10.28 

23,629,6 

2103.8 

0.0 

2103.8 

0.73 

0.00 

0,73 

CffiAR  CITY 

20.26 

52,842.0 

4146.1 

0.0 

4146.1 

1.45 

0.00 

1.49 

CEWTR/M.  VALLEY  a  CP 

39.12 

120,793.1 

8005.7 

0.0 

8005,7 

2.79 

0,00 

2.79 

OXJNTY  OF  LOS  ALAMOS 

7.83 

22.209.0 

1602.4 

0.0 

1602,4 

0.56 

0.00 

0.96 

OMD 

0.45 

953J 

92.1 

0,0 

92.1 

0.03 

0.00 

0.03 

DELTA 

5.24 

13.947.0 

1072J 

2418.8 

3491.1 

0.37 

1.06 

1,43 

0aT*4OKn»SE-00Lfl 

44.x 

129,128.0 

90fU.4 

3071.9 

12076J 

3.14 

1^ 

4,41 

DOE  ALBU9.  OP.  OFF. 

67.47 

201,902.0 

10036.2 

35315.0 

45351.2 

5.50 

15.51 

19J3T* 

E>*'IRE  ELBCTRIOCOLB 

20.00 

61,030.0 

4092.9 

1402.9 

5495.8 

1.45 

0,96 

2,01 

FA»»eS  RFC  00K3P 

23.15 

50,696.4 

4737.6 

0.0 

4737.6 

1.65 

0.00 

1,65 

FWMINSTON 

63.73 

270,683.5 

10036,2 

36282.5 

46318,7 

5.50 

15.94 

19,44 

G^*XIP 

25.50 

76,014.0 

5218,5 

0.0 

5218,5 

1.82 

0.00 

1.82 

GLfNMOO)  SPRINGS 

9.23 

26,403.3 

1888,9 

0.0 

1868,9 

0,66 

0.00 

0,66 

GRWO  V/MJ^-mn 

13.67 

37,873.0 

2/97,5 

9*3.3 

3740.8 

0.96 

0J9 

1.37 

GSA  ^13 

0.13 

110.4 

26.6 

0.0 

26.6 

0.01 

0.00 

0,01 

GSA  t\6 

0.53 

728.8 

106.5 

0.0 

106.5 

0.04 

0.00 

0,04 

GSA  f18 

2.58 

5.973.6 

528,0 

0.0 

528.0 

0,18 

0.00 

0,18 

SSA  «0 

0.15 

165.6 

30.7 

0.0 

30.7 

0.01 

0.00 

0.01 

GSA  #21 

0.05 

39.7 

10.2 

0.0 

10,2 

0.00 

0.00 

0.00 

SSA  #28 

2.12 

3,345.4 

433.8 

0.0 

433.8 

0.15 

0.00 

0.15 

GSA  #29 

0,13 

110.4 

26.6 

0.0 

26.6 

0.01 

0^ 

0.01 

atWISOH-CNTY-ailR 

13.67 

29,106,0 

2797.5 

943.3 

3740.8 

0.96 

0,59 

1,37 

HELPS? 

2.24 

5.911.2 

438.4 

0.0 

456.4 

0.16 

0.00 

0.16 

HILL  AFB 

31.37 

78,344.0 

6419.7 

0.0 

6419.7 

2,24 

0.00 

2.24 

HOUXMfW  AFB 

14  .» 

34,683.3 

2926.4 

0.0 

2926.4 

1,02 

0,00 

IJH 

HXY  CHOSS-OOLB 

67.67 

132,877.7 

10036.2 

4740.9 

14777.1 

3,50 

1,96 

5.46 

IVINS 

0.87 

1,744 J 

178.0 

0.0 

178.0 

0.06 

0.00 

0.06 

KMViB 

3.53 

8.891.0 

722.4 

0.0 

722.4 

0,25 

0,00 

0,29 

LA  PLATA-nn  B 

54  J3 

99,35M 

nxa.i 

2394.6 

9420.1 

2.45 

0,99 

3.44 

LA  VB»(IN 

1.56 

3,577.0 

319.2 

0.0 

319.2 

0.11 

0.00 

0,11 

LEA  CMTY  nf=n  CXXP 

72.00 

238,570.2 

10036.2 

0.0 

10036.2 

3.50 

0.00 

3.50 

LFH)S 

0.27 

726.0 

55J 

0.0 

55J 

0.02 

0.00 

0.02 

LITTLEFIEU3  a  CnCP 

21.06 

55,349.1 

4309.8 

604.7 

4914.5 

1,50 

0,27 

1.77 

¥/e\£TCH 

0.26 

4,089.6 

53,2 

0.0 

55.2 

0.05 

0,00 

0.05 

HMKIO  TT^IBAL  JT  ATX 

83.63 

228.136,3 

10036,2 

43539.0 

55575.2 

5.50 

19.13 

22.65 

NEW  mvatr 

0.15 

256.7 

30.7 

0.0 

30.7 

0.01 

0.00 

0.01 

PRICE 

8.30 

23,722.7 

1698.6 

0.0 

1696.6 

0.59 

0.00 

0.59 

RATON 

7.94 

21,363.9 

1624.9 

0.0 

1624.9 

0.57 

0.00 

0.57 

RIOflElfl 

1J6 

21,060.4 

278.3 

0.0 

278.3 

0.10 

0.00 

0.10 

ROOSFVaTCNTY  a  CP 

25.48 

65,543.1 

5214.4 

0.0 

5214.4 

1.82 

0.00 

1.82 

SAN  MIGUa-OXB 

21.00 

55,460J 

4297.6 

1475.5 

5775,1 

1.30 

0,61 

2.11 

SAN)IAAIRTLAK) 

38.13 

94,888,0 

7803.1 

0.0 

7805,1 

2.72 

0.00 

2.72 

SANTA  CLARA 

2.22 

4,392.3 

454.3 

0.0 

454.5 

0.16 

0.00 

0.16 

SPRIMDALE 

0.18 

391.0 

36.8 

0.0 

56.8 

0.01 

0.00 

0.01 

lUUtl^  ARMY  OBVT 

6.82 

13.654.0 

1395.7 

0.0 

1395.7 

0.49 

0.00 

0.49 

LNIVERSITY  OF  \nm 

23.26 

62.185.9 

4760.1 

0.0 

4760.1 

1.66 

0.00 

1.66 

05)  \   FSH-OEXTER 

0.06 

196.4 

12.3 

0.0 

12.5 

0.00 

0.00 

B.OO 

OTAH  ST.  UNIV8SITY 

8.35 

17,634.0 

1708.8 

0.0 

1706.8 

0.60 

0.00 

0.60 

VIRGIN 

0.17 

379.0 

34.8 

0.0 

54.8 

0.01 

0.00 

0.01 

MMSHIM3TON 

4.11 

9,117.7 

841.1 

0.0 

841.1 

0.29 

0.00 

0,29 

tfrHFR  BASIN  OONS  OST 

5.62 

11,332.3 

1150.1 

945.3 

2095.4 

0.40 

0.41 

0.81 

>CST  BOUNTIFUL 

3.27 

7,212.0 

669.3 

0.0 

669.5 

0.24 

0.00 

0.24 

WHITE  RIVER-OniR 

11.67 

38,976.0 

2388.2 

822.4 

5210.6 

0.85 

0J4 

1.17 

y^^e^  v^xey-oolb 

57.33 

140,163.0 

10036,2 

4015.3 

14051.5 

3.50 

1.66 

5.16 

a 

939.38 
939.38 

2,632,020.9 

168.178.1 

138,913.4 

307.091.5 

58.65 

60.51 

119.16 

2.632.020.9 

168,178.1 

136,913.4 

307,091.5 

56.65 

60.51 

119.16 

•        In  BiJdItlon  to  th*  hypotftwtlcal  allnmtlarw 

at»y«,  DOE  oou^d  raoa 

v«  rrm  t«ntat 

va  special  an 

mmmr  allonrf 

on  of 

15,00  m  far  a  txTtal  of  34,01  m  and  45,351 

.2  nwh. 

\ 

BILUNa  COOC  MSO-OI-C 
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Appendix  D — Alternative  Methods  for 
Adjustment  of  Southern  Division  CRSP 
Energy  Allocations 

Alternative  No.  1 — Proportional 
Adjustment  Based  on  CRSP  Firm  CROD 
This  alternative  would  generate  the 
amounts  of  long-term  firm  energy 
available  to  each  existing  CRSP 
Southern  Division  customer  based  on 
the  proportion  of  each  customer's 
existing  CRSP  firm  contract  rate  of 
delivery  (CROD)  to  the  existing  total 
CRSP  Southern  Division  firm  CROD. 
excluding  peaking  power. 

For  the  summer  season,  the  method  is 

detailed,  as  follows: 

— The  ratio  of  existing  CRSP  summer 
season  firm  power  (CRSP,  F{i))  to  the 
total  existing  CRSP  Southern  Division 
summer  season  firm  power  (CRSP, 
F(T])  is  first  determined. 

— This  ratio  is  then  applied  to  the  total 
proposed  summer  season  adjustment 
(ADJ.s)  to  determine  the  adjustment  In 
summer  season  power. 

— The  power  adjustment  is  then 
subtracted  from  existing  CRSP  firm 
power  to  generate  an  adjusted  CRSP 
firm  power  amount. 

— The  total  marketable  firm  power  and 
energy  available  for  allocation  to 
Southern  Division  customers  (refer  to 
Appendix  B)  is  then  used  to  detennine 
the  equivalent  amount  of  CRSP  energy 
associated  with  each  megawatt  of 
CRSP  power,  referred  to  as  the 
seasonal  energy  factor. 

— This  seasonal  (summer)  energy  factor 

BILUNQ  COOe  MSCHH-M 


is  then  applied  to  the  adjusted  CRSP 
firm  power  amount  to  generate  the 
CRSP  firm  energy  available  for 
allocation. 

For  the  winter  season,  the  same  ratio 
of  existing  CRSP  summer  season  firm 
power  to  the  total  CRSP  Southern 
Division  summor  season  firm  power  is 
applied  to  the  total  proposed  winter 
season  adjustment  (ADJ  w)  to  determine 
the  adjustm.ent  ;n  winter  season  power 


However,  a  slight  adjustment  (0.18577%) 
IS  required  in  the  summer  season 
percentage  to  account  for  those 
customers  without  a  winter  CRSP 
CROD.  Similarly,  a  seasonal  (winter) 
energy  factor  is  determined,  and  the 
CRSP  firm  energy  available  for 
allocation  is  then  computed.  ' 

This  alternative  is  similar  to  the 
method  used  in  the  Northern  Division 
for  existing  CRSP  customers. 


1 


Power 


ALJ.s        X      CRSP,    F(i 
(Mk^)  CRSP,    F(t 


[sijmmer] 


-or- 


ADJ.w   X  (CRSP.  Hi)  +  0.18577)   [winter] 


(CRSP,  F(t) 


Where 


ADJ.s 
Au'J.  w 
CRSP,  F 


-  30.00  MW 
+  35.00  MW 
Individual  (i)  or  Total  (t) 

CRSP  summer  season  firm  CROD, 

excl .  peaking  power 


Adjustec 
Power 
(MWj 


Adjustec  CR; 
Energy 
(Mwn) 

Where 


Exist.  CRSP 

Firm  Power 

(Mw) 


Adjusted 
Power 

(MW) 


CRSP 


Seasonal  Energy 
Factor 


Power 

Adjustment 

(MW) 


Seasonal   Energy 
Factor 

(MWh/MW) 

2384  MWh/MW  (summer) 
2365  MWh/MW  (winter) 
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ALTERNATIVE  NO.    1  -  RESOLRCE  PCOL  tC.   1 

SamCRN  DIVISION  /OJUST>CKT 
(WIWTER  SEASON) 


EXISTING  SJ)  CRSP  CRCD.F  ■ 

PW0PC5H)  SX).  CRSP  Fit*!  CRD    • 
TOTAL  fOJ.  SX).  CRSP  FIRM  • 


PO»CR 

S4.000  MM 

119.000  MM 

35.000  m 


ENERGY 

214.200  OMh 

281.480  GMh 

67.280  GWh 


PO€R  «JUST>CNT  •  /CJ  •  ICRSP.F  (I)  /OiS',f     (t)| 

CJ  ■  Total  Adjurhwrrr  to  South^Ti  Division  Custowrs 
CRSP.F      ■  ln<JIvl<JuBl(l)  or  TotBl(t)  CRSP  Sumw  FlrwCRCD 
0€PGr  HJLTIPLIER  •  281.48  GWh  /  119.00  MM  ■  2.365  GWhA* 


STATi         CUSTOCR 

CRSP 

MINTER 

CMCD 

POMER 

/OJUST»CNT 

CJ.  WSP 
POWER 

/OJ.CRSP 

EKtHbY 

FIFM 

PEAKING 

F>P 

(MM) 

(f)     1/ 

(MM) 

(»Wh) 

WI20NA     Ak-Oiln 

3.300 

0.000 

3.300 

0.722 

2.063 

4,029 

9529.527 

fPP^ 

8.450 

0.880 

9.330 

4.510 

12.886 

12,967 

30672.028 

Chandler  Heights 

0.200 

0,020 

0.220 

0.131 

0.373 

0,338 

796.348 

Colorado  River  Irr. /Power 

0.4O0 

0.040 

0.440 

0.175 

0,499 

0,561 

1375,017 

Electrical  District  #3 

1.650 

0.000 

1.650 

1.445 

4,127 

3,101 

7335.939 

Electrical  District  #4 

2.450 

o.onn 

2.450 

0.904 

2,564 

3.361 

7950,594 

Electrical  District  #5-M 

0.800 

0.000 

0.800 

0.335 

0,957 

1.142 

2701.009 

Electrical  District  fb-P 

1.750 

0,000 

1.750 

0.583 

1.666 

2.540 

5535.146 

Electrical  District  #6 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

o.nnn 

Electrical  District  #7 

0.800 

0.000 

0.800 

0.853 

2.438 

1.660 

3926.861 

LIttlefleld  Elec.  Crri^. 

0.150 

0.062 

0.212 

0.000 

0.000 

0.000 

0.000  2/ 

Maricopa  County  MMO)  No.1 

1.500 

0.000 

1.500 

O.SW 

2.834 

2,499 

5910.671 

MTUA 

1.150 

0.447 

1,597 

0.459 

1.312 

1.616 

3822.406 

OootI  1  lo  IfO 

0.600 

0.000 

0.600 

0.255 

0.728 

0.862 

2036.013 

Q\Mon  CreeK  Irr.  DIst. 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Roosevelt  Irr.  DIst. 

1.150 

0.000 

1.150 

0.890 

2.542 

2.047 

4841,071 

Roosevelt  Mater  Cons.  DIst, 

1.100 

0,000 

1.100 

0.459 

1.312 

1.566 

3704,137      ' 

Saftord 

0.400 

0,090 

0.490 

0.255 

0.728 

0.662 

1564.937 

Salt  River  Project 

38.250 

0,000 

38,250 

16,306 

46,588 

54.563 

129061.372 

San  Carlos  Irr.  Project 

1.000 

0.000 

1,000 

0,342 

0.978 

1.349 

3191.351 

San  Tan  Irr.  District 

0.000 

0,000 

0,000 

0,000 

0,000 

0.000 

0,000 

Thatcher 

0.25(r 

0.030 

0.280 

0.153 

0,436 

0.409 

968,413 

Wellton-MohawK  Irr.  DIst. 

0.150 

0.020 

0.170 

0.109 

0,311 

0.266 

628,283 

Mllllams  AFB 

0.650 

0.256 

0.906 

0.415 

1.187 

1.072 

2536,123 

YiWB  Proving  Grounds 

0.250 

0.030 

0.280 

0.131 

0.373 

0.386 

916,617 

NEVOA      Color-ado  River  Comnlsslon 

17.600 

6.825 

24.425 

4.576 

13,074 

22.183 

52470.628 

TOTAL 

SOirr>€RN  DIVISION  CUSTOiCRS 


84.000        8.700      92.700 


34,9998  99,999  118,999  28M78,490 

(35,000)         (100,00)       (119.000)       (281480.000) 


1/     {  Adjustment  (Resource  Pool  No.l)  ■  J  Adjustment  (Resource  Pool  No,2)  t  0.18577S 
0.18577J  ■  Adjustment  to  account    or  custoners  ■Ith  no  winter  CRCD 
H)  16,  CCIO,  and  STID. 

2/  LIttlefleld  Electric  Cooperative  Is  Included  In  Resource  Pools  Nos.  3  i  4. 

\ 
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AtTERNATIVE  NO.   1  -  RESOURCE  POOL  N0.2 

Sa/TV€RN  DIVISION  /0JUS7V€NT 
<Sl>*CR  SEASON) 


PO«^R 


ENERGY 


EXISTING  SJ)  CRSP  CWD.F 

■ 

240.000  M*» 

612.000  ath 

PRCPOS©  SJ).  CRSP  FIRM  CfCD  ■ 

210.000  m 

500.760  GWh 

TOTAL  HiDUCTION  IN  CRCD ,  F 

■ 

-30.000  ►•( 

-111.240  a»h 

POtKR  CJUSTVENT  ■ 

AOJ  •   ICRSP.F   (1)  /CRSP.F     (t)) 

, 

/OJ  • 

Total  Adjustwent  to  Southern 

Division  Customers 

CRSP.F       • 

IndivldkiAKI)  or  Total(t)  CRSP  S*jww  Firm  CRCD 

OtWGY  »*XT|PLIER  • 

500.760 

GXh  /  210.00  MM  ■ 

i   ■ 

2.384 

>hM* 

STATE        CUSTOCR                           ■-_ 

CRSP 

SIJ4CR 

CRCD 

POWER 

•OJUSTVtWT           CIJ.  CRSP 

AOJ.CRSP 

r-\jmyt 

ENtHjf 

FIRN 

PEAKING 

f*f 

(HM) 

(1) 

(MM) 

(»4<h) 

ARIZONA     Ak-OIn 

4.500 

0.460 

4.960 

-0.563 

-1.877 

5.947 

9411.697 

/IPPA 

30.450 

9.983 

40.433 

-3.810 

-12.701 

26.650 

65548.306 

OaMler  Heights 

0.450 

0.050 

0.500 

-0.056 

-0.188 

0.4O4 

962.631 

Colorado  R Ivor  Irr.A'owar 

0.750 

0.080 

0.830 

-0.094 

-0.313 

0.666 

1588.488 

Electrical  District  #3 

9.450 

o.ooo 

9.450 

-1.182 

-5.942 

8.278 

19738.354 

Electrical  District  #4 

5.750 

1.882 

7.632 

-0.719 

-2.598 

5.041 

12019.454 

Electrical  District  #Vm 

1.850 

O.OOC 

1.850 

-0.231 

-0.772 

1.629 

3883,296 

Electrical  District  #5-P 

3.550 

0.000 

3.550 

-0.444 

-1.481 

3.116 

7429.817 

Electrical  District  #6 

6.850 

2.249 

9.099 

-0.857 

-2.857 

6.005 

14314.242 

Electrical  District  #7 

5.400 

0.000 

5.400 

-0.676 

-2.252 

4.734 

11289.267 

LIttlefleld  Elec.  Cnnr. 

0.250 

0.066 

0.336 

o.nno 

0.000 

0.000 

0.000 

Maricopa  County  MMCD  No.1 

6.350 

0.000 

6.350 

-0.795 

-2.649 

5.565 

13271.147 

MTUA 

2.700 

0.886 

3.586 

-0.358 

-1.126 

2.372 

5656.557 

Ocotlllo  WD 

1.300 

0.000 

1.300 

-0.163 

-0.542 

1.147 

2735.892 

Ou«en  Cr%ek   Irr.  DIst. 

2.000 

0.659 

2.659 

-0.250 

-0.854  . 

1.760 

4196.224 

Roosevelt  Irr.  Olst. 

5.650 

1.100 

6.750 

-0.707 

-2.357 

4.953 

11810.815 

Rcx>s*^lt  water  Cons.  Olst. 

2.700 

o.wvs 

3.586 

-0.358 

-1.126 

2.572 

5656.557 

Safford 

1.300 

0.280 

1.580 

-0.163 

-0.542 

1,147 

2735.892 

Salt  River  Project 

111.250 

0.000 

m.2^3 

-15.921 

-46.402 

97.339 

252112.393 

San  Carlos  Irr.  Project 

1.900 

0.000 

1.900 

-0.238 

-0.792 

1.672 

5987.605 

San  Tan   Irr,  District 

0.?50 

0.100 

1.050 

-0.119 

-0.596 

0.S41 

2005.725 

Thatcher 

o.ison 

0.060 

O.fiftO 

-O.075 

-0.250 

0.535 

1275.559 

MelltofxManatrk  Irr.  DIst. 

0.300 

0.098 

0.398 

-0.038 

-0.125 

0.272 

649.702 

MItllara  AFB 

2.400 

0.790 

3.190 

-0.500 

-1.001 

2.110 

5050.700 

Yi*w  Proving  Grounds 

0.450 

0.151 

\ 

5.00C 

0.601 

-0.056 

-0.188 

0.404 

962.631 

NEV«A      Colorado  River  Conwlss Ion 

30.900 

35.900 

-3.867 

-12.888 

27,043 

64487.092 

1/ 


TOTAL 

SOUTVCRN  DIVISION  CUSTOMERS 


240.000       24.800     264.800  -30.000         -100.000 


210.000 


500760.000 
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Alternative  No.  2 — Proportional 
Adjustment  Based  on  CRSP  Firm  and 
Peaking  Power 

This  alternative  is  similar  to 
Alternative  No.  1,  but  includes  peaking 
power  in  the  determination  of  the  ratio 
of  each  customer's  existing  CFSP 
summer  season  CROD  to  Oie  total 
existing  CRSP  Southern  Division 
summer  season  firm  and  peaking  power 
commitments.  The  ratio,  increased  by 
0,22054%  in  the  winter  season  to  account 


1 


CkSP  Power 
Adjustment 


Where 


ADJ.s 

ADJ.w 
ADJ.S 


-or- 

X 


for  those  customers  without  a  winter 
CRSP  CROD,  is  then  applied  to  the  total 
seasonal  adjustment  in  CRSP  (ADJ.s  or 
ADK.w)  to  determine  whether  the 
equivalent  seasonal  adjustment  to  each 
customer's  existing  CRSP  firm  CROD. 
The  same  seasonal  energy  factors 
determined  in  Alternative  No.  1  were 
then  applied  to  the  adjusted  CFSP 
CROD  to  generate  the  CRSP  firm  energy- 
available  for  allocation. 


\   F*P(t) 


CRSPjF+pm 
CRSP     ■ 


[summer] 


;CRSP.   F+P(i)    ^  0.220S4)    [winter] 


(cRSp;  r+p(i 


Total    Summer   Season 

CRSP  S.D.   Aajustment 
-  30.00  MW 


AOJ.w 


Total  winter  Season 

CRSP  S.D.  Adjustment 
+  35.00  MW 


CRSP,  F+P  =  Individual  (i)  or  Total  (t] 
CRSP  summer  season  CROD, 
f irm  +  peak  ing  power 


Adjusted  CRSP 
Power 
(MW) 


Existing  CRSP  - 
Firm  i  Peaking  Power 

(MW) 


CRSP  Power 

Adjustment 
(MW) 


Adjusted  CRSP 
Energy 
(MWh) 

Where 


Adjusted  CRSP 
Power 
(MW) 


Seasonal   Energy 

Factor 

(MWh/MW) 


X  Seasonal  Energy 
Factor 
(MWh/MW) 

2384  MWh/MW  (Sumner) 
2365  MWh/MW  (Winter) 
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/iTERWTIVE  NO.  2  -  RESOURCE  POOL  NO.   1 

SajT>€RN  DIVISION  /OJUSTVENT 
(WINTIR  SEASON) 


EXISTING  SJ)  CRSP  CROD.F-tP 
PROPOSE)  SJ).  CRSP  FIRM  CRCD 
TOTAL  K)J.  SJ).  CRSP  FIRM 


POWER      ' 

92.700  MM 

119.000  MM 

35.000  MM 


ENEFGY 

214.200  GMh 

281.480  GWh 

67.280  GMh 


POMER  «JUST>€NT  ■  «J  *  1CRSP,F-K'(  l)/tRSP,F-«'(t)  I 

nj  ■  Total   Adjustwant  to  Southern  Division  Customers 
CRSP, Ftp  ■  Indlvldoal(l)  or  Total(t)  CRSP  Summer  Firm  and  Peakl->g  rpCD 
ENERGY  KJLTIPLIER  ■  281.48  GMh  /  119.00  MM  ■  2.365  GMh/MM 


STATE        CUSTOMER 


ARIZONA    Ak-ChIn 

Chandler  Heights 

Colorado  River   lrr./Po»»er 

Electrical  District  « 

Electrical  District  #4 

Electrical  District  #5-M 

Electrical  District  #5-P 

Electrical  District  §6 

Electrical  District  #7 

Littlefleld  Elec.  Coop. 

•terlcopa  County  MMCD  No.1 

NTUA 

Ocotlllo  MCD 

^jeen  Creek  Irr.  DIst. 

Roosevelt  Irr.  Olst. 

Roosevelt  Mater  Cons.  DIst. 

Safford 

Salt  River  Project 

San  Carlos  Irr.  Project 

San  Tan  Irr.  District 

Thatcher 

Mel  I  ton-Mohawk   Irr.  Olst. 

Mllllaro  AFB 

Yuma  Proving  Grounds 


NEVADA      Colorado  River  Conmlsslon 


CRSP 

wiW'tR 

CRCD 

POMER 

CJUSTVENT 

fOJ.  CRSP 
PO»i€R 

^J.CRSP 

E.NERGV 

FIRM 

FENCING         F-»P 

(MM) 

i%)      1/ 

(MM) 

(MMh) 

3.300 

0.000         3.300 

0.735 

2.099 

4.041 

9558.493 

8.450 

0.88C 

9.330 

5.423 

15.495 

13.880 

32831.449 

0.200 

0.02( 

)        0.220 

0.145 

0.414 

0.352 

832.613 

0.400 

0.04C 

)          0.440 

0.189 

0.539 

0.595 

1407.400 

1.650 

0.00( 

)         1.650 

1.328 

3.794 

2.985 

7060.654 

2.450 

O.OOC 

)         2.450 

1.088 

3.108 

3.545 

8385.266' 

0.800 

0.00( 

)        0.800 

0.323 

0.924 

1.130 

2672.877 

1.750 

O.OOC 

1.750 

0.548 

1.566 

2.305 

5452.197 

0.000 

0.00( 

)        0.000 

0.000 

0.000 

0.000 

0.000 

0.800 

o.oa 

0.800 

0.793 

2.265 

1.600 

3784.605 

0.150 

0.06: 

I        0.212 

0.000 

0.000 

0.000 

0.000  2/ 

1.500 

O.OOC 

1.500 

0.918 

2.624 

2.425 

5736.042 

1.150 

0.44- 

'          1.597 

0.553 

1.580 

1.710 

4044.797 

0.600 

O.OOC 

0.600 

0.251 

0.717 

0.858 

2029.494 

0.000 

O.OOC 

>        0.000 

0.000 

0.000 

0.000 

0.000 

1.150 

O.OOC 

1.150 

0.971 

2.775 

2.128 

5033.525 

1.100 

O.OOC 

)         1.100 

0.553 

1.580 

1.660 

3926.528 

0.400 

0.09C 

0.490 

0.288 

0.822 

0.695 

1643.938 

38.250 

O.OOC 

)       38.250 

14.733 

42.238 

53.040 

125459.657 

1.000 

O.OOC 

1.000 

0.330 

0.943 

1.337 

3162.511 

0.000 

O.OOC 

)        0.000 

0.000 

0.000 

0.000 

0.000 

0.250 

0.03C 

0.280 

0.166 

0.475 

0.423 

1000.555 

0.150 

0.02C 

0.170 

0.132 

0.376 

0.288 

681.229 

0.650 

0.256 

0.906 

0.501 

1.430 

1.157 

2736.743 

0.250 

0.G3C 

1 

6.325 

0.280 

0.158 

0.453 

0.415 

981.632 

17.600 

24.425 

4.324 

13.783 

22.431 

53057.797 

JMI 


TOTAL 

SOUTVCRN  DIVISION  OJSTCMERS 


84.000 


3.700      92.700 

I 


35.0000 


100.000 


1/    t  Adjustment  (Resource  Pool  No,1)  ■  J  Adjustment  (Resource  Pool  ^4o.2)  *  0.015318J 
0.0153181  ■  Adjustment  to  account  for  customers  wltti  no  winter  CPCD 
a)  #6,  QCIO,  and  STIO. 
2/  Littlefleld  Electric  Cooperative  Is  Included   in  Resource  Pools  SkDs.  3  4  4. 


119.000 


281480.000 
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ALTB^^TIVE  NO.  2  -  RESCXJRCE  POOL  NO.  2 

S(XrrV£RN  DIVISION  /0JUST1CNT 
(SOfER  SEASON) 
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POWER 


ENEH3Y 


EXISTING  SJD  CRSP  CRCD.^-^ 

■ 

264.800  m 

612.000  GWh 

PRCPOSffi  SJD.  CRSP  FIRM  CRCD  ■ 

210.000  m 

500.760  GWh 

TD7AL  RffiUCTION  IN  CHCD,   F 

a 

-30.000  m 

-111.240  <3Hh 

POWER  «)JUS1>€hfT  ■ 

fOJ  •   ICRSP,F-»P(l)/CTSP,F-»P{t)| 

CJ  - 

Total   Adjustment  to  Smithem  Division  Customers 

CRSP.F^  > 

Indlvldual(l)  or  TotaKt)  CRSP  Surmw  Firm  and  Peekirxj  CROD 

ENERGY  MULTIPLIER  ■ 

500.760 

GWh  /  210.00  m  ■ 

2.384 

GWh/H* 

STATE        CUSTOCR 

CRSP 

SUMCR 

CHCD 

Ftp, 
i  OF 

POWER 

CJUST>€NT 

CJ.  CRSP 

CJ.CRSP 

POWER 

ENbHjf 

FIRM 

PEMING 

F-»P 

TOTAL 

(MW) 

(J) 

(MW) 

(MWh) 

ARIZONA     Ak-ChIn 

4.500 

0.460 

4.960 

1.873 

^.563 

-1.878 

3.947 

9411.903 

/V=PA 

30.450 

9.983 

40.433 

'5.269 

-4.582 

-15.274 

25.878 

61707,959 

Chandler  Heights 

0.450 

0.050 

0.500 

0.189 

-0.058 

^.194 

0.402 

958.598 

Coloraoo  River   Irr./Power 

0.750 

0.080 

0.850 

0.313 

-0.096 

-0.3^9 

0.664 

1583.355 

Electrical  District  #3 

9.450 

0.000 

9.450 

3.569 

-1.Q72 

-3.574 

8.388 

20001.785 

Electrical  District  14 

5.750 

1.882 

7.632 

2.882 

-0.866 

-2.887 

4.894 

11670.093 

Electrical  District  /5-M 

1.850 

0.000 

1.350 

0.699 

-0.211 

-0.704 

1.649 

5952.158 

Electrical  District  /5-P 

3.550 

0.000 

3.550 

1.341 

-0.404 

-1.546 

3.156 

7525.707 

Electrical  District  #6 

6.850 

2.249 

9.099 

3.436 

-1.032 

-3.441 

5.828 

13897.282 

Electrical  District  #7 

5.400 

0.000 

5.400 

2.039 

-0.613 

-2.044 

4.797 

11458,789 

LIttlofleld  Elec.  Cooo. 

0.250 

0.086 

0.336 

0.127 

0.000 

0.000 

0.000 

0.000  ' 

Maricopa  County  MWCD  No.1 

6.350 

0.000 

6.350 

2.398 

-0.721 

-2.403 

5.639 

15446.598 

^      '            NTUA 

2.700 

0.886 

3.586 

1.354 

-0.408 

-1.359 

2.302 

5489.283 

Ocotlllo  ICD 

1.300 

0.000 

1.300 

0.491 

-0.149 

-0.496 

1.161 

2768.487 

Oueen  CreeK  Irr.  DIst. 

2.000 

0.659 

2.659 

1.004 

-0.303 

-1.009 

1.707 

4070.463 

Roosevelt  Irr.  DIst. 

5.650 

1.100 

6.750 

2.549 

-0.766 

-2.554 

4.894 

1 1670.093 

Roosevelt  water  Coos.  DIst. 

2.700 

0.386 

3.586 

.  1.354 

-0.408 

-1.359 

2.302 

5489.285 

Safford 

1.VX) 

0.280 

1.580 

0.597 

-0.181 

-0.602 

1.129 

2692.181 

Salt  River  Project 

111.250 

0.000 

111.250 

42.013 

-12.605 

-42.018 

98.655 

235249.894 

San  Carlos  Irr.  Project 

1.900 

0.000 

1.900 

0.718 

-0.217 

-0.723 

1.693 

4037.079 

San  Tan  Irr.  District 

0.950 

0.100 

1.050 

0.397 

-0.120 

-0.402 

0.840 

2003.040 

Thatcher 

0.600 

0.060 

0.660 

0.249 

-0.076 

-0.254 

0.554 

1273.361 

Welltoo-MohawK   Irr.  DIst. 

0.300 

0.098 

0.398 

0,150 

-0.047 

-0.155 

0.263 

627.142 

Wllllans  AFB 

2.400 

0.790 

3.190 

1.205 

^.363 

-1.210 

2.047 

4881.218 

Yumo  Proving  Grounds 

0.450 

0.151 

O.oOl 

0.227 

-0.070 

-0.232 

0.390 

929.983 

NEVCA      Colorado  River  Comlssion 

30.900 

5.000 

35.900 

13.557 

-4.069 

-13.562 

26.841 

64004.282 

1/ 


TOTAL 

SOUTVERN  DIVISION  ajSTQKERS     240.000       24.300     264.800     100.000    -30.000     -100.000 


210.000 


500760.000 


1/  LIttlef leld  Electric  Cooperative  Is   Included  In  Resource  Pools  Nos,  3  4  4. 

BIU-INQ  COOC  64SO-01-C 


i 
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Alternative  No.  3— Adjustment  Based  on 
Proportion  of  CRSP  and  Other  Federal 
Resources,  Excluding  Boulder  Canyon 
Uprates 

This  alternative  would  generate  the 
amounts  of  long-term  energy  available 
to  each  existing  CRSP  Southern  Division 
customer  based  on  the  proportion  of 
each  customer's  existing  CRSP  summer 
season  firm  CROD  to  total  Southern 
Division  summer  season  CRSP  CROD 
and  on  the  proportion  of  each 
customer's  existing  other  Federal 
summer  season  entitlements  to  total 
other  Federal  resources. 

The  magnitude  of  the  adjustment  to 
each  customer's  existing  CRSP  seasonal 
firm  CROD  would  be  determined  by 
applying  fifty  percent  of  the  total  CRSP 
seasonal  adjustment  (0.50  ADJ.s  or  0.50 


AADJ.w)  first  to  the  proportion  of  CRSP 
summer  season  resources,  CRSP(i)  / 
CRSP(t),  and  then  to  the  proportion  of 
other  Federal  summer  season  resources. 
OF(i)  /  OF(t).  Other  Federal  resources    ' 
include  either  Parker-Davis  or  Boulder 
Canyon  Ph-oject  resources,  and  exclude 
Boulder  Canyon  uprates.  An  adjustment 
is  required  in  the  winter  season 
(0.26132%)  to  account  for  those 
customers  without  a  winter  CRSP 
CROD.  The  power  adjustment  is  then 
subtracted  from  existing  CRSP  firm 
power  to  generate  an  adjusted  CRSP 
firm  power  amount. 

Similar  seasonal  energy  factors,  as  in 
Alternatives  Nos.  1  and  2,  are  then 
applied  to  the  adjusted  CRSP  firm  power 
amounts  to  determine  the  CRSP  energy 
available  for  allocation. 


Alternative  3  Cont, 


1.     Power     =  ADJ.s 
Adj. 

(M«) 


X     0.50  CRSP(i 


-or- 


[Sutm-er] 


ADJ.w     X     0.50  CRSP(i)    +  0.50  0F(  i )    .,  q  o. -, .;  :winterl 

Witt  urtn    ^-^^  '' 


where       ADJ.s 


ADJ. 


Total    Summer   Season   CPjP 
S.    D.   Adjustment 
-30.00  MW  I 

Total   Winter  Season  CR3P 
S.   D.   Adjustment 
+35.00  MW 


CRSP 

s 

Individual(i)  or 
CRSP  Firm  CROD 

Total(t) 
excl.  pedKing. 

OF 

K 

Individual (i)  or 
Other  Federal 
excl.  Boulder 

Total(t) 
resources. 
Canyon  Uprates. 

2. 

Adjusted  CRSP 
Power 
(MW) 

B 

Existing  CRSP 

Firm  Power 

(MW) 

-  CRSP  Power 
Adjustment 

(MW) 

3. 

Adjusted  CRSP 
Energy 
(MWh) 

* 

Adjusted  CRSP 
Power 

(Mw) 

X  Seasonal  Energy 
Factor 
(MWh/MW) 

Where 

Set 

isonal  Energy     - 
Factor         = 
(MWh/Mk) 

2384  MWh/MW  (Sumr-er) 

2365  MWt-,/M«  (Winter) 

BtUJNQCOOC  MSO-01-M 


JMI 
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ALTEFB^TIVE  N0.3  -  RESOURCE  POOL  NO.   1 

SOUTVERN  DIVISION  /OJUST>CNT 
(WIfiTER  SEASON) 


EXISTING  SJD  CRSP  FIRM  CRCD 
PRCPOSH)  SX).  CRSP  FIRM  CRCD 
TOTAL  «JUST>€WT,  FIRM  CRCD 
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POWER 

84.000  MM 

119.000  MW 

35.000  MM 


ENERGY 

214.200  GWh 

281.480  GWh 

67.280  GWh 


Pa*R  ^JUST>CNT  ■  0.5OJ  •  (CRSPI   /  CRSPt  *  OFIIwa/BCPI   /  OFtlwo/BCPl) 
CJ  ■  Total  VJJustmBnt  to  SD,  Custowrs 
CRSP  ■  IrxJIvldual(l)  or     Total(t)     RSP  Sutimar  Firm  CRCD 
OF  •  Individual  (I)  or  Total(t)  Suirw  Season 

Other  Federal  Resources,  Excl.  BCP  Uprates 
ENERGY  KJLTIPLIER  ■  281.48  GWh  /  119.00  MW  ■        2.365      GWh  /  MM 


STATE         CUSTOMER 

FIRM 

CRSP  ^  OF, 
SLM«R 

POWER 

CJUST>CNT 

«J.CRSP 
POWER 

CJ.  CRSP 

ENbHbY 

(MW) 

(J)      1/ 

(MW) 

«) 

(HW) 

CMWh) 

ARIZONA     Ak-Chln 

3.300 

2.136 

0,374 

1.068 

3.681 

8708,120 

APPA 

8.450 

23.707 

4,149 

11.853 

12,606 

29818,707 

Chandler  Heights 

0.200 

0.632 

0.111 

0.316 

0,318 

752.613 

Colorado  River   lrr./Po«»er 

0,400 

2.582 

0.417 

1,191 

0,824 

1950.240 

Electrical  District  #3 

1.650 

6.fla6 

1.205 

3.443 

2,863 

6771.236 

Electrical  District  #4 

2.450 

6.456 

1.130 

3.228 

3.588 

8485.833 

Electrical  District  #5-M 

0.800 

1.235 

0.216 

0.618 

1,024 

2421.716 

Electrical  District  /5-P 

1.750 

4,626 

0.809 

2.313 

2,567 

6072.167 

Electrical  District  #6 

0.000 

0,000 

0.000 

0.000 

0,000 

0.000 

Electrical  District  #7 

0.800 

4.563 

0.799 

2.282 

1.606 

3799,323 

Littlefleld  Elec.  Cmp. 

0.150 

0.000 

0.000 

0.000 

0.000 

0.000  : 

Maricopa  County  MWCD  No.1 

1.500 

4.6J4 

0.811 

2.317 

2.319 

5484.378 

NTUA 

1.150 

1.386 

0.243 

0.693 

1.400 

3312.101 

Ocotlllo  VCD 

0.600 

1.270 

0.222 

0.635 

0.830 

1963.110 

Oueen  Creek  Irr.  DIst. 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Roosevelt  Irr.  Olst. 

1,150 

3.245 

0.568 

1.623 

1.726 

4081.617 

Rtx»evelt  Water  Cons.  DIst, 

1.100 

2.707 

0.474 

1.353 

1.581 

3740.489 

Safford 

0.400 

0.803 

0.141 

0.401 

0.548 

1296.602 

Salt  River  Project 

38.250 

60.634 

10.611 

30.317 

48.869 

115592.818 

San  Carlos  Irr.  Project 

1.000 

4.544 

0.795 

2.272 

1.803 

4264.591 

San  Tan   Irr.  District 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Thatcher 

0.250 

0,582 

0.102 

0.291 

0.360 

850.498 

Well  ton-Mohawk  Irr.  Olst. 

0.150 

1.585 

0.277 

0.793 

0.435 

1028.978 

Williams  AFB 

0.650 

1.261 

0.221 

0.631 

0.878 

2077.669 

Yuma  Proving  Grounds 

0.250 

1.512 

0.265 

0.756 

0.522 

1235.460 

*CV«IA      Colorado  River  Connlsslon 

17.500 

63,106 

M.044 

31.553 

28,651 

67771.034 

TOTAL 

SOUTHERN  DIVISION  CUST>eRS 


84.000  199.395         34.982         99.948 

(35.000)    (100.000) 


119.000 


1/  t   Adjustment  (Resource  Pool  Mo.  1)  ■  I  Adjustment  (Resource  Pool  ^to.  2)  ♦  0.261318t 

0.261313J  ■  Adjustment  to  account  tor  customers  with  no  winter  CRD 
2/  Littlefleld  Electric  Ck>operatIve  Is  Included  In  Resource  Pools  Nos.  3  i  4, 


281479,298 
(281480,000) 
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AfreRNATIVE  N0.3  -  RESOURCE  POOL  NO.  2 

SOUT>€RN  DIVISION  /OJUSTVCNT 
(SUMCR  SEASON) 


EXISTING  Si)  CRSP  FIRM  CRCD 
PRCPOSH)  SJD.  CRSP  FIRM  CRCD 
TOTAL  «JUST>CMT,  FIRM  CRCD 


POWER 

240.000  m 
210.000  I4» 

-30.000  m 


ENERGY 

612.000  OHh 

500.760  GWh 

-111.240  GWh 


PO»CR  AOJUST>CNT  •  0.i«OJ  •  (CRSP!   /  CRSPt  +  Ofilwo/BCPI   /  OFtlwo/OPI) 
/CJ  ■  Total   Adjustinent  to  SJ).  Custoners 
CRSP  ■  IndlvldualCI)  or  TotaK    )  CRSP  Si^nmar  Firm  CRCD 
OF  ■  Indlvlduald)  or  Total(t) 

Cm>er  Federal  Resources,  Excl.  aCP  Uprates 
ENERGY  HJLTIPUIEH  ■  500.76  Orih  /  210.000  MW     ■  2.384  GWh  /  MW 


STATE       r3.isrn>cR 

CRSP 

OTVER  Fa). 

C«SP  ♦  OF, 

POWER 

"OJUST><EVr 

«J.CRSP 

fOJ.  CRSP 

FIRM 

PC  cm  pry  <; 

1  (^t 

POWER 
(MM) 

(MW) 

(MW) 

TOTAL 

(MW) 

(J) 

(MWh) 

ARIZONA    Ak-CMn 

4.500 

0.000 

1.875 

-0.282 

-6.5U 

4.228 

10062.230 

/V=PA 

30.450 

52.950 

23.445 

-5.517 

-11.802 

26.943 

64246.435 

Chandler  Heights 

0.450 

0.900 

0.370 

-0.056 

-12.737 

0.4O4 

962.914 

Colorado  River  lrr./^a**er 

0.750 

8.900 

2.121 

-0.319 

-42.750 

0.441 

1052.192 

Electrical  District  #3 

9.450 

13.225 

6.524 

-0.994 

-10.772 

3.466 

20187.042 

Electrical  District  §A 

5.750 

18.700 

6.195 

-0.930 

-16.422 

4.830 

11517.695 

Electrical  District  #5-M 

1.850 

1.000 

0.974 

-0.147 

-8.182 

1.713 

4085.391 

Electrical  District  #5-P 

3.550 

14.200 

4.364 

-0.655 

-18.708 

2.905 

6926.536 

Electrical  District  t6 

6.850 

7.700 

4.419 

-0.663 

-9.935 

6.197 

14776.164 

Electrical  District  #7 

5.400 

10.100 

4.302 

-0.546 

-12.212 

4.764 

11360.241 

LIttlefleld  Elec.  C/np. 

0.250 

0.000 

0.104 

0.000 

0.000 

0.000 

0.000 

Maricopa  County  MICD  No,1 

6.350 

8.500 

4.373 

-0.657 

-10.590 

5.703 

13600.260 

NTUA 

2.700 

0.000 

1.125 

-0.169 

-6.524 

2.541 

6058.266 

Ocotlllo  WD 

1.300 

2.300 

1.009 

-0.152 

-n.94i 

1.158 

2761.381 

Queen  Creek  Irr.  Olst. 

2.000 

0.000 

0.833 

-0.126 

-6.552 

1.884 

4493.391 

Roosevelt  Irr.  DIst. 

5.650 

3.100 

2.984 

-0.448 

-8.183 

5.212 

12427.814 

Roosevelt  Matw  Cons.  DIst. 

2.700 

6.500 

2.446 

-0.367 

-13.860 

2.343 

5585.906 

Safford 

1.300 

0.000 

0.542 

-0.082 

-6.549 

1.228 

2928.516 

Salt  River  Project 

111.250 

69.000 

60.373 

-9.057 

-8.391 

102.203 

243711.331 

San  Carlos  Irr.  Project 

1.900 

17.185 

4.283 

-0.643 

-54.098 

1.267 

3020.966 

San  Tan  Irr.  District 

0.950 

0.500 

0.497 

-0.075 

-8.171 

0.885 

2109.750 

Thatcher 

0.600 

0.350 

0.321 

-0.049 

-8.384 

0.561 

1338.198 

*tellton-Mohai»k  Irr.  Olst. 

0.300 

5.900 

1.324 

^.199 

-66.649 

0.111 

264.211 

Williams  AFB 

2.400 

0.000 

1.000 

-0.151 

-6.527 

2.259 

5387.605 

YiwB  Proving  Grounds 

0.450 

5.235 

1.251 
62.845 

-0.188 

-42.096 

0,272 

647.864 

NEVCA      Colorado  River  Coum  I  ss  I  on 

30.900 

245.950 

-9.427 

-30.759 

21.483 

51226.818 

1/ 


TOTAL 

SOUTVCRNDIVISION  aJST0»€R5     240.000  492. '95  200.000 

I 


-30.000 


1/  LIttlefleld  Electric  Cooperative  Is  Included  In  Resource  Pools  Nos.  5  &  4, 

BHJJNQ  CODE  645<H>1-C 


210.000 


500759.118 
(500760.000) 
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Alternative  No.  4— Adjustment  Based  on 
Proportion  of  Total  Federal  Resources 

This  alternative  would  generate  the 
amounts  of  long-term  energy  available 
to  each  existing  CRSP  Southern  Division 
customer  based  on  the  ratio  of  each 
customer's  existing  summer  season  total 
Federal  Resources  to  the  summer  season 
total.  Total  Federal  Resources  would 
include  CRSP,  Parker-Davis  and  Boulder 
Canyon  Project  resources,  excluding 
CRSP  peaking  power  and  Boulder 


Canyon  uprate  allocations.  The  summer 
season  ratio  is  apphed  to  the  proposed 
total  seasonal  adjustment  in  CRSP  firm 
power  (ADJ.8  or  ADJ.w)  to  determine 
the  seasonal  adjustment  to  each 

customer's  existing  CRSP  firm  CROD. 
An  adjustment  is  required  in  the  winter 
season  (0.11195%)  to  account  for  those 
customers  without  a  winter  CRSP 
CROD.  Adjusted  seasonal  power  is  then 
translated  to  CRSP  firm  energy 
available  for  allocation. 


Power 

Adjustment 

(MW) 


[surmer] 


[winter] 


Where 


ADJ.s   X  Total  Fed.(1 
(m)  Total  Fed.(t 

-or- 


AOJ.w       X  (TotalFeMl)  +  o.ni95) 
(Total   Fed.(t) 

ADJ.s  »     Total    Summer  Season 

CRSP  S.O.   Adjustment 
-  30.00  MW 

ADJ.w  «     Total   Winter  Season 

CRSP  S.D.   Adjustment 
+  35.00  MW 


Total   Fed.   «     Individual    (i)  or  Total    (t) 

Federal   Resources,  excl.   CRSP 
peaking  and  BCP  uprates. 


Adjusted  CRSP 
Power 

(MW) 

Adjusted  CRSP 
Energy 

(Mwn) 

Where 


Existing  CRSP 

Finn  Power 

(MW) 

Adjusted  CRSP 
Power 

(MW) 


Seasonal  Energy 
Factor 
(MWh/MW) 


-  CRSP  Power 
Adjustment 
(MW) 

X  Seasonal  Energy 
Factor 

(MWh/MW) 

2384  MWh/MW  (Summer) 
2365  MWh/MW  (Winter) 
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AL75»«ATIVE  N0.4  -  RESCXJRCE  POX  NO.   1 

SOin>«N  DIVISION  ^JUSTVENT 
(WINTER  SEASON) 


EXISTING  SJ).  CRSP  FIRM  CRCD 
PROPOSH)  SJ).  CRSP  FIRM  CRCD 
■njTAL  ADJ.  CRSP  FIRM  CRQD 


POWER 


ENERGY 


84.000 

214.200  GWh 

119.000 

281.480  GWh 

55.000 

67.280  Om 

'OJUST>CNT  ■  AOJ  »  (CRSPI  ♦  OFIwo/BCPli   /  CRSPt  ♦•  OFlwo/BCPIt) 
re  J  ■  Total  Adjustrwnt  to  SJ).  Custcxwrs 
CRSP  ■  Indlvlduald)  or  Total(t)  CRSP  Sirror  Firm  CRCD 
OFlwo/BCPI  •  Indlvlduald)  or  Total (t)  Sunwr  Seasor 

Othar  Faderal  Rssourcas,  Exct.  BCP  Upratas 
OeCY  HJLTIPLIER-  281.48  (Xh  /  119.00  MW  ■    2.365  3Wh/H< 


STATE        OISTOCR 

CRSP 

FIRM 

t  OF  TOfTAL 
FH).  RES. 
(J)      1/ 

POWER 

'0Jus7>c>n- 

/OJ.  CRSP 
POWER 
(MW) 

OJ.CRSP 

r  1 1  ti'i 

(MN) 

(HW) 

«) 

ENERGY 
(MWh) 

ARI23DNA    Ak-CMn 

3.TO0 

0.728 

0.255 

7.827 

3.562 

8424.476 

fFPA 

8.450 

11.504 

4.026 

47.755 

12.483 

29527.283 

Chandler  Halghts 

0.200 

0.298 

0.104 

52.203 

0.311 

735.638 

Colorado  River  Irr./Paner 

0.400 

1.431 

0.501 

125.343 

0.908 

2147.182 

Electrical  District  #3 

1.650 

3.210 

1.124 

68.201 

2.780 

6576.623 

Electrical  District  #4 

2.450 

3.453 

1.208 

49.430 

3.665 

8669.622 

Electrical  District  #5-M 

0.800 

0.503 

0.176 

22.094 

0.983 

2324.467 

Electrical  District  #5-P 

1.750 

2.538 

0.888 

50.858 

2.645 

6256.298 

Electrical  District  #6 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Electrical  District  f7 

0.800 

2.230 

0.781 

97.680 

1.587 

3754.785 

LIttlefleld  Elec.  Coop. 

0.150 

0.000 

0.000 

0.000 

0.000 

0.000  2/ 

Maricopa  County  MNCD  No,1 

1.500 

2.141 

0.750 

50.074 

2.256 

5337.055 

MTUA 

1.150 

0.482 

0.169 

14.779 

1.326 

3135.389 

Ocotlllo  NCD 

0.600 

0.605 

0.212 

35.398 

0.819 

1936.193 

Quean  Creek  Irr.  Olst, 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Roosevelt  Irr.  DIst. 

1.150 

1.306 

0.458 

39.926 

1.615 

3819.454 

Roosevelt  Water  Cons.  D  1st. 

1.100 

1.370 

0.479 

43.692 

1.586 

3752.066 

Safford 

0.400 

0.291 

0.102 

25.557 

0.509 

1203.060 

Salt  River  Project 

38.250 

24.731 

8.656 

22.737 

46.913 

110966.242 

San  Carlos  Irr.  Project 

1.000 

2.r2D 

0.952 

95.302 

1.959  , 

4633.211 

San  Tan  Irr.  District 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Thatcher 

0.250 

0.243 

0.085 

34.135 

0.342 

808.679 

Wei ltoc»-Moha»fK  Irr.  DIst. 

0.150 

0.960 

0.336 

224.126 

0.493 

1165.751 

WIllioMS  AFB 

0.650 

0.441 

0.154 

23.858 

0.811 

1918.780 

YuBB  Proving  Grounds 

0.250 

0.890 

1 

37.924 

0.311 

124.671 

0.568 

1344.059 

fCVAOA      Colorado  River  Cown  I  ss  I  on 

17.600 

13.273 

75.524 

30.880 

73043.606 

TOTAL 

SCUT>e»<  DIVISION  CUSTOMERS      84.000 


100.000 

I 


35.000 


119.000    281479.918 
(281480.000) 


1/  I  Total  Fed.  Resources  (Resource  Pool  No.1)  •  J  Total  Fed.  Resources  (Resource  Pool  No.  2)  ♦  0.ni9t 
0,1119<  ■  Adjustment  to  account  for  customers  with  no  winter  CRCD 
a)  #6,  OCn,   and  STIO. 
2/  LIttlefleld  Electric  Cooperative  Is  Included  In  Resource  Pools  Nos.  3  &  4. 


^ 
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ALTERNATIVE  N0.4 


RESOURCE  PCOL  NO.  2 

SOUT>HB»<  DIVISION  /OJUST>€NT 
(S^MC^  SEASON) 


34863 


EXISTING  SJ).  CRSP  FIRM  CROD 
PRDPOSBD  SJ).  CRSP  FIRM  CRCD 
TOTAL  CJ.  CRSP  FIRM  CRCD 


POriER 

240.000  KM 
210.000  MM 

-30.000  m 


ENERGY 

612.000  GWh 

300.760  GMh 

-111.240  GWh 


POWER  CJUSTMENT 

CRSP 

OFIwo/BCPl 


CiJ  •  (CRSPI   >  OF\wo/aj>\\   /  CRSPt  ■»•  OFIwo/BCPlt) 
■  Total  Adjustiwnt  to  SJ3.  Custawrs 

Indlvlduald)  or  TotaKt)  CRSP  Sictub-  Flr»  CRCD 
Irx)lvldual(l)  or  TotaKt)  Sitmmr  Saason 
Ott>«r  FwJeral  Resources,  Excl.  BCP  Uprwh«» 
0€PGf  ►M.TIPLIER  -  500.76  GWh  /  210.00  MM  •  2.364  GWhAK 


STATE         OJSTOCR 

CRSP 

OTHER  FHD. 

TOTAL  FH3. 

1  OF  TOTAL 

POMER     - 

•OJUST>CNT 

OJ.  CRSP 

CJXRSP 

FIRM 

RESQLRCES       1 

occriDncc 

F5).  RES. 
(J)      1/ 

POMB? 
(MM) 

ENBRtSY 
OMh) 

(MM) 

(MM) 

(MM) 

(MM) 

(1) 

ARIZONA     Ak-ChIn 

4.500 

0.000 

4.500 

0.616 

-0.185 

-4.270 

4.325 

10313.784 

APPA 

30.450 

52.950 

83.400 

11.392 

-3.418 

-11.387 

27.042 

64484.700 

Chandler  Heights 

0.450 

0.900 

1.350 

0.186 

-0.056 

-12.546 

0.404 

964.032 

Colorado  River  Irr./Power 

0.750 

8.900 

9.650 

1.319 

-0.396 

-52.936 

0.364 

868.474 

Electrical  District  #3 

9.450 

13.225 

22.675 

3.098 

-0.929 

-9.999 

8.531 

20341.673 

Electrical  District  #4 

5.750 

18.700 

24,450 

3.341 

-i.orw 

-17.593 

4.758 

11345.337 

Electrical  District  #VM 

1.850 

1.000 

2.850 

0.391 

-0.117 

-6.498 

1.743 

4155.878 

Electrical  District  #VP 

5.550 

14.200 

17.750 

2.426 

-0.728 

-20.662 

2.832 

6753.885 

Electrical  District  16 

6.850 

7.700 

14.550 

1.989 

-0.597 

-8.873 

6.263 

14935,618 

Electrical  District  fl 

5.400 

10.100 

15.500 

2.118 

-0.635 

-11.952 

4.775 

11385.173 

.     LIttlefleld  Elec.  Omp. 

0.250 

0.000 

0.250 

0.000 

0.000 

0.000 

0.000 

o.uuu 

Maricopa  County  MWCD  Ho.^ 

6.350 

8.500 

14.850 

2.030 

-0.609 

-9.752 

5.751 

13714.022 

HTUA 

2.700 

0.000 

2.700 

0.370 

-0.111 

-4.276 

2.599 

6197.419 

Ocotlllo  »CD 

1.300 

2.300 

3.IVK1 

0.493 

-0.148 

-11.542 

1.162 

2771.067 

Queen  Creek  Irr.  Olst. 

2.0O0 

0.000 

2.000 

0.275 

-0.082 

-4.282 

1.928 

4596.611 

Roosevelt  Irr.  Olst. 

5.650 

3.100 

8.750 

1.196 

-0.359 

-6.516 

5.301 

12640.806 

Roosevelt  tteter  Cons.  DIst. 

2.700 

6.500 

9.200 

1.258 

-0.377 

-14.140 

2.333 

5562.354 

Saftord 

1.300 

0.000 

1.300 

0.179 

-0.054 

-4.293 

1.256 

2W5.803 

Salt  River  Project 

111.250 

69.000 

180.250 

24.619 

-7.386 

-6.803 

103.874 

247695.603 

San  Carlos  Irr.  Project 

1.900 

17.185 

19.085 

2.608 

-0.782 

-41.341 

1.128 

2688.910 

San  Tan   Irr.  District 

0.950 

0.500 

1,450 

0.199 

-0,060 

-6.461 

0.900 

2146.547 

Thatcher 

0.600 

0.350 

0.950 

0.131 

-0.039 

-6.719 

0.571 

1360.798 

»(e  11  ton-Mohawk   Irr.  Olst. 

0.300 

5.900 

6.200 

0.848 

-0.254 

-64.977 

0.056 

132.490 

Williams  AFB 

2.400 

0.000 

2.400 

0.329 

-0.099 

-4.278 

2.311 

5511.359 

Yjma  Proving  Grounds 

0.450 

5.235 

5.685 

0.778 

-0.233 

-52.017 

0.22/ 

540.492 

•>0«A      Colorado  River  Commission 

30.900 

245.950 

276.850 

37.812 

-11.344 

-36.875 

19.566 

46657.245 

TOTAL 

SOUT>€RN  DIVISION  CUSTIOMERS  240.000 


492.195       732.195 


100,000 


-30,000 


1/  Adjustment  node  to  (CRSP  t  0F)|  to  account  for  deletion  of  LIttlefleld  Electric  Cooperative. 

Adjustrnlnt  ■  0.00034/25  ■  0.0000136  •  0.001361 
2/  LIttlefleld  Electric  Cooperative  Is   l-Krluded  In  Resource  Pools  ^^os.   5  4  4, 


210,000 


500760. 103 
(500760.000) 


i 
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Alternative  No.  5 — Proportional 
Adjustment  Baited  on  CRSP  Firm  CROD 

This  alternative  is  a  variation  on 
Alternative  No.  1.  The  procedure  for 
determination  of  the  summer  season 
adjustment  is  the  same.  However,  the 
winter  season  adjustment  (ADJ.w)  is 
determined  as  follows: 

—The  ratio  of  existing  CRSP  winter 
season  firm  power  (CRSP.  F(i))  to  the 
total  existing  CRSP  Southern  Division 
winter  season  firm  power  (CRSP,  F(T)) 
is  determined. 

— This  ratio  is  then  applied  to  the  total 
proposed  winter  season  adjustment 
(ADJ.w)  to  determine  the  adjustment 


1. 


Power 

Adjustment 

(MW) 


AOJ.s 
(MW) 


ADJ.w 


in  winter  season  power. 

— The  power  adjustment  is  then 
subtracted  from  existing  CRSP  firm 
power  to  generate  an  adjusted  CRSP 
firm  power  amount. 

— The  total  marketable  firm  power  and 
energy  available  for  allocation  to 
Southern  Division  customers  (refer  to 
Appendix  B)  is  then  used  to  determine 
the  equivalent  amount  of  CRSP  energy 
associated  with  each  megawatt  of 
CRSP  power,  referred  to  as  the 
seasonal  energy  factor. 

—This  seasonal  energy  factor  is  then 
applied  to  the  adjusted  CRSP  firm 
power  amount  to  generate  the  CRSP 
firm  energy  available  for  allocation. 


CRSP.    FM^ 


CRSP,  F(t 
-or- 

X   (CRSP.  F(Tj 

(CRSP.  F(t) 


s  umne  r  j 


[winter] 


Where 


ADJ.s 
ADJ.w 
CRSP,   F 


-   30.00  MW     I 
♦  36.00  MW 
Individual    ( 

CRSP   CROu. 


j    or 


■Ota',    (t) 
pea«  1  og   ^om<{ 


984 


2.  Adjusted 

Power 

(MW) 

3.  Adjusted  CRSP 

Energy 
(MWh) 

Where 


Exist.  CRSP 

Finn  Power 

(MW) 

=  Adjusted  CRSP 
Power 
(MW) 

Seasonal  Energy 
Factor 


Power 

Adjustment 

s  Mk  ) 

Seasonal  Energy 
Factor 
(Mwh/MW) 

2384  MWh/Mw  (summer; 
2365  M'Wh/M,^  (winter; 
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ALTERNATIVE  NO.  5  -  RESOPCE  POX  NO.    1 

SOUT>€RN  DIVISION  CJUSTVEKT 
(WINTER  SEASON) 


EXISTING  SJ)  CRSP  CRCD.FIRM 
P^CPOSH)  SX-.  CRy  FIRM  CRCD 
TOTAL  OJ    IN  CRSP  FIRM 


PONER 

84.000  MN 

119.000  KM 

35.000  m 


ENERGY 


214.200  GWh 

281.480  G*<h 

67.280  GW^ 


P»CR  CJUST>€NT  ■  CJ  *  ICRSP,F(nA>^,F(t)l 

CJ  ■  Total   Adjustmnnt  -^3  Soutt»ern  Olvlsioo  Custaws 
CRSP.F  ■  IryJIvlduald)  or  Total  (   t)  CRSP  WIntar  Flrn  CRO) 
ENEFGY     »*JLTIP|. I ER  ■  281.46  3Wh  /  119.00  MW     ■  2.365  GWh AW 


STATE         CUSTOMER 

CRSP 

WINfTER 

CRCD 

POWER 

/OJUSnCWT 

CJ.  CRSP 
POWER 
(MM) 

«J,  CRSP 

FIRM 

PE«KING 

F-* 

(MW) 

(1) 

ENLUjf 
(I4<h) 

ARIZONA     Ak-Chin 

3.300 

0.000 

3.300 

1.378 

3.936 

4.685 

11080.951 

APPA 

8.450 

o.fwn 

9.330 

3.523 

10.067 

11.980 

28338.355 

Chandler  Heights 

0.200 

0.020 

O.ZA) 

0.086 

0.245 

0^3 

692.998 

Colorado  River  Irr./^ower 

0.400 

0.040 

0.44O 

0.169 

0.483 

0.576 

1363.189 

Electrical  District  #3 

1.650 

0.000 

1.650 

0.690 

1.971 

2^7 

5551.879 

Electrical  District  #4 

2.450 

0.000 

2.450 

1.023 

2.924 

3.480 

8232.641 

Electrical  District  #S*l 

0.800 

0.000 

0.800 

0.336 

0.960 

1.143 

2703.570 

Electrical  District  #5-P 

1.750 

0.000 

1.750 

0.732 

2.090 

2.489 

5886.974 

Electrical  District  #6 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Electrical  District  /7 

0.800 

0.000 

0.800 

0.336 

0.960 

1.143 

2703.570 

Littlefleld  Elec.  rVnp. 

0.150 

0.062 

0.212 

0.000 

0.000 

0.000 

0.000  ■ 

Msrlcopn  County  MWCD  No.1 

1.500 

0.000 

1.500 

0.628 

1.793 

2.135 

5049.236 

NTUA 

1.150 

0.447 

1.59; 

0.482 

1.376 

1.639 

3876.403 

Ocotlllo  tCD 

0.600 

0.000 

0.600 

0.253 

0.721 

0.860 

2033.379 

Oueeo  Creek  irr.  Oist. 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

%xjsevelt  Irr.  Olst. 

1.150 

0.000 

1.150 

0.482 

1.376 

1.639 

3876.403 

Roosevelt  Water  Cons.  Dist. 

1.100 

0.000 

1.100 

0.461 

1.317 

1.568 

3708.855 

Safford 

0.400 

0.090 

0.490 

0.169 

0.483 

0.576 

1363.189 

Salt  River  Oroject 

38.250 

0.000 

38.250 

15.940 

45.543 

54.197 

128196.736 

San  Carlos  Irr.  Project 

1.000 

0.000 

1.000 

0.419 

1.196 

1.426 

3373.760 

San  Tan   irr.  District 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

Thatcher 

0.250 

0.030 

0.280 

0.107 

0.305 

0.364 

860.546 

Well  ton-Mohawk  irr.  Dist. 

0.150 

0.020 

0.170 

0.065 

0.186 

0.222 

525.451 

Wllllans  AFB 

0.650 

0.256 

0.906 

0.273 

0.781 

0.930 

2200.927 

Yuma  Proving  Grounds 

0.250 

0.030 

0.280 

0.107 

0.3O5 

0.364 

860.546 

NEV«A      Colorado  River  Cotwlss Ion 

17.600 

6.825 

24.425 

7.336 

20.960 

24.943 

58999.570 

1/ 


TOTAL 

SamCRN  DIVISION  aJSn>CRS      84.000        8.700      92.700  54.993  99.979  119.000        281479.129 

(35.000)       (100.000)  (281480.000) 


1/  Littlefleld  Electric  Cooperative  I   Included  In  Resource  Pools  "tos.  3  4  4. 
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ALTERNATIVE  NO.  5  -  RESOURCE  POOL  N0.2 

SOimCRN  DIVISION  /CJUST>€Nrr 
(SJ4CR  SEASON) 


EXISTING  SJ)  CRSP  CRCD.FIRM 
PHCPOSa)  SJ3.  CRy  FIRM  CRCD 
7UTAL  «J   IN  CRSP  FIRM 


POWER 


240.000  m 
210.000  m 
-30.000  m 


ESCRGY 


612.000  GWh 

500.760  GWh 

-111.240  GWh 


PONER  «JUST>€NT  •  fCJ  *  ICRSP,F(  I  )A>?SP,F(t)  I 

OJ  ■  Total   Adjustment  to  Southern  Division  CustaTWs 
CRSP.F  ■  Indlvlduald)  or  TotaK   t)  C5^  Supmsr  Finn  CRCD 
OGGf    HJLTIPLIER  -  500.760  OTh  /  210.00  MW  ■  2.384  GWhAW 


STATE        CUSTOP-e^ 

CRSP 

SUMCR 

LRD 

POCR 

OJUSTVEMT 

/OJ.  CRSP 
POWER 

/OJ.  CRSP 

ENERGY 

FIRM 

PEAKING 

F-»P 

(HM) 

(1) 

(MM) 

(h«h) 

ARIZONA     Ak-Chln 

4.500 

0.460 

4.960 

-0.564 

1.879 

3.946 

9410.114 

APPA 

30.450 

9.983 

40.433 

-3.807 

12.692 

26.555 

63554.757 

Chandlw  Heights 

0.450 

0.050 

0.500 

-0.057 

0.192 

0.405 

959.794 

Colorado  River  Irr./Power 

0.750 

0.080 

0.830 

-0.095 

0.317 

0.665 

1585.744 

Electrical  District  « 

9.450 

0.000 

9.450 

-1.182 

3.942 

8.278 

19738.283 

Electrical  District  #4 

5.750 

1.882 

7.632 

-0.720 

2.400 

5.040 

12018.238 

Electrical  District  #5-M 

1.850 

0.000 

1.850 

-0.232 

0.775 

1.628 

3880.892 

Electrical  District  #VP 

3.550 

0.000 

3.550 

-0.445 

1.483 

3.115 

7427.940 

Electrical  District  #6 

6.850 

2.249 

9.099 

-0.357 

2.858 

6.003 

14313.186 

Electrical  District  /7 

5.400 

0.000 

5.400 

-0.676 

2.254 

4.734 

11287.963 

LIttlefleld  Elec.  Cnnp. 

0.250 

0.086 

0.336 

0.000 

0.000 

0.000 

0.000 

Mwlcopa  County  MMQ)  No.1 

6.350 

0.000 

6.350 

-0.795 

2.650 

5.565 

13270.137 

MTUA 

2.700 

0.886 

3.586 

-0.339 

1.129 

2.371 

5654.416 

OootI 1  to  MCD 

1.300 

0.000 

1.300 

-0.164 

0.546 

1.146 

2733.318 

Ouaan  Creek  Irr.  DIst. 

2.000 

0.659 

2.659 

-0.251 

0.837 

1.759 

4193,867 

ftooswwlt  Irr.  DIst. 

5.650 

1.100 

6.750 

-0.707 

2.358 

4.953 

11809.588 

Roosevelt  Iffater  Cons.  DIst. 

2.700 

0.886 

3.586 

-0.339 

1.129 

2.371 

5654.416 

Safford 

1.300 

0.280 

1.580 

-0.164 

0.546 

1.146 

2733.318 

Salt  River  Project 

111.250 

0.000 

111.250 

-13.907 

46.358 

97.353 

232143.856 

San  Carlos  Irr,  Project 

1.900 

0.000 

1.900 

-0.239 

0.7% 

1.671 

3965.217 

San  Tan  Irr.  District 

0.950 

0.100 

1.050 

-0.120 

0.400 

0.840 

2003.0a 

Thatcher 

0.600 

0JD6O 

0.660 

-0.076 

0.254 

0.554 

1272.769 

Welltoo-MohawK  Irr.  Olst. 

0.300 

0.098 

0.398 

-0.039 

0.129 

0.271 

646.819 

WllllaMS  AFB 

2.400 

0.790 

5.190 

-0.301 

1.004 

2.109 

5028.467 

fme  Proving  Grounds 

0.450 

0.151 

0.601 

-0.057 

0.192 

0.403 

959.794 

NEVADA      Colorado  River  Cownlss Ion 

30.900 

5.000 

35.900 

-5.864 

12.879 

27.046 

64493,681 

TOTAL 

SaiTHB»<  DIVISION  CUSTOCRS     240, 


.000      24.800    264.800 


-30.000       100.000 


210.000 


1/  LIttlefleld  Electric  Cooperative  Is  Included  In  Resource  Pools  Nos.  5  4  4. 

|FR  Doc  M-Z333S  Filed  S-31-M:  8:45  am] 
■LUNG  COOE  MM-OI-C 


1/ 


500759.819 
(500760.000) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRL-2664-2] 

Transfer  of  Air  and  Water  Permit  and 
Monitoring  Date  to  Contractor 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
intent  to  transfer  air  and  water  permit 
monitoring  data  to  contractor.  EPA  has 
contracted  with  Putnam,  Hayes  and 
Bartlett,  Inc.  (PHB)  to  assemble  plant 
specific  data  for  the  pulp  and  paper  and 
iron  and  steel  industries  in  EPA  regional 
and  state  air  and  water  files  collected 
under  sections  308  and  402  of  the  CWA 
and  Section  114  of  the  CAA.  Our 
objective  is  to  expand  and  improve  our 
estimates  of  the  coats  of  carrying  out  the 
Clean  Air  and  Clean  Water  Acts.  Some 
of  the  information  PHB  will  collect  may 
contain  confidential  business 
information. 

DATE:  The  transfer  of  data  submitted  to 
EPA  and  claimed  to  be  confidential  will 
occur  no  sooner  than  Sept.  11, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Luken,  Chief,  Benefits  Branch. 
Economic  Analysis  Division,  Office  of 
Policy  Planning  and  Evaluation, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460, 
202/382-5490. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  Congress,  EPA  periodically 
estimates  and  reports  the  costs  of 
carrying  out  the  Clean  Air  (section 
312(c))  and  Clean  Water  Acts  (section 
516(b)).  The  latest  report  is  The  Cost  and 
Clean  Air  and  Water:  Report  to 
Congress.  May  1984,  EPA  230-05-84-008. 
EPA  is  currently  updating  its  estimates 
of  both  the  costs  and  reductions  in 
pollutant  discharges  mandated  by  these 
two  acts.  Our  objective  is  to  markedly 
improve  the  accuracy  of  the  estimates 
by  making  full  use  of  EPA's 
computerized  data  bases  and  other  up- 
lo-date  information  sources.  While  the 
methodology  developed  in  this  effort 
will  be  a  general  one,  it  will  be 
implemented  on  an  industry-specific 
basis.  The  first  two  prototype  industries 
to  which  the  methodology  will  be 
applied  are  pulp  and  paper  (SIC  26),  and 
iron  and  steel  (SIC  331). 

EPA  will  require  the  assistance  of 
outside  experts  to  carry  out  this  effort. 
We  have  hired  Putnam,  Hayes  & 
Bartlett,  Inc.  (PHB)  (Contract  *6&-01- 
6543),  a  consulting  firm  with  extensive 
EPA  experience.  Part  of  its  initial  effort 
is  directed  toward  augmenting  and 


updating  information  on  the  pulp  and 
paper  and  iron  and  steel  industries 
contained  in  various  EPA  data  bases 
with  information  from  the  regional  and 
state  air  and  water  files  collected  under 
sections  308  and  402  of  the  CWA  and 
section  114  of  th  CAA.  At  present  it 
appears  they  will  want  to  visit  Regions 
I,  II,  IV,  V,  IX,  and  X  during  September. 
The  types  of  data  PHB  is  interested  in 
seeing  include  plant-specific  data 
regarding: 

•  Pollutant  discharge  limitations; 

•  Status  of  compliance  with  various 
guidelines  or  standards  (e.g.,  BPT,  BAT, 
and  NSPS); 

•  In-place  and  required  control 
equipment  (including  any  additional 
equipment  or  control  measures  required 
to  bring  plants  into  compliance); 

•  Pollution  control  performance  or 
monitoring  results;  and 

•  Production  levels  and  product  mix. 

Pursuant  to  40  CFR  2.301(h)  and  2.302(h) 
EPA  has  determined  that  it  may  need  to 
disclose  confidential  business 
information  to  PHB.  Under  the  terms  of 
the  contract,  EPA  will  provide  PHB  with 
information  in  its  files  on  production 
level  and  product  mix  and  other  data 
described  in  the  previous  paragraph. 

If  any  of  the  information  is  claimed  to 
be  confidential,  reports  prepared  by 
PHB  will  be  treated  as  confidential. 
After  preparing  these  reports,  PHB  will 
return  the  confidential  business 
information  and  any  reports,  prepared 
by  PHB,  to  EPA.  Since  PHB  will  collect 
and  utilized  information  claimed  to  be 
confidential,  EPA  is  publishing  this 
notice  to  inform  all  submitters  of  permit 
and  monitoring  information  that  PHB 
will  receive  confidential  business 
information  from  EPA. 

PHB  is  legally  required  under  the 
terms  of  its  contract  to  safeguard  from 
any  unauthorized  disclosure  the 
confidential  business  information  and 
any  other  information  generated  during 
PHB's  analysis.  PHB's  contract 
specifically  prohibits  disclosure  of  any 
of  this  information  to  any  third  party  in 
any  form  without  prior  written 
authorization  from  EPA. 

Dated:  August  29, 1984 

Fraderick  W.  AUen, 

Acting  Office  Director.  Office  of  Policy 
Analysis,  Office  of  Policy  Planning  and 
Evaluation. 

fFR  Doc  M-Z33M  Filed  »-31-M:  8;«S  inil 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  147e] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaidng  ProceeAngs 

August  24, 1964. 

The  following  listings  of  petitions  for 
reconsideration  filed  in  Commission 
rulemaidng  proceedings  is  published 
pursuant  to  CFR  1.429(e).  Oppositions  to 
such  petitions  for  reconsideration  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  amendment  of  §  73.202(b), 
Table  of  Assignments,  Television 
Broadcast  Stations.  (Dover  and  Seaford, 
Delaware;  Asbury  Park,  Atlantic  City, 
New  Brunswick.  Newton,  Vineland. 
West  Milford  and  Wildwood,  New 
Jersey;  Kingston  and  Syracuse,  New 
York;  and  Bethlehem,  Lebanon  and 
State  College.  Pennsylvania)  (BC  Docket 
No.  79-269,  RM's  3392  &  3398) 

Filed  by:  James  A.  Gammon,  Atty.,  for 
Delaware  Valley  Broadcasters,  Limited 
Partnership  on  8-15-84. 

Subject:  Procedures  for  Implementing 
the  Detariffing  of  Customer  Premises 
Equipment  and  Enhanced  Services. 
(Second  Computer  Inquiry)  (CC  Docket 
No.  81-893) 

Filed  by:  James  A.  DeBois  &  Terry  L 
Trantina,  Attorneys  for  AT&T 
Information  Systems  Inc.,  on  8-6-84. 

Subject:  Amendment  of  §  73.606(b), 
Table  of  Assignments,  Television 
Broadcast  Stations.  (Murray,  Kentucky) 
(MM  Docket  No.  83-1122,  RM-4342) 

Filed  By:  Harry  F.  Cole,  Attorney  for 
Local  Power  Television,  Inc.,  on  8-13-64. 

Subject:  Amendment  of  §  73.606(b), 
Table  of  Assignments,  TV  Broadcast 
Stations.  (Longmont,  Colorado)  (MM 
Docket  No.  8S-1325,  RM-4584) 

Filed  by:  Michael  L.  Glaser,  Attorney 
for  Saint  Vrain  Broadcasting  Company 
on  8-14-84. 

Subject:  American  Telephone  & 
Telegraph  Co.  Provision  of  Basic 
Services  Via  Resale  by  Separate 
Subsidiary.  (CC  Docket  No.  83-1375) 

Filed  by:  Daniel  A.  Huber,  Assistant 
General  Counsel  for  U.S.  Telephone, 
Inc..  on  8-10-84. 

David  W.  Matson,  General  Attorney  & 
Carolyn  C.  Hill.  Assistant  Washington 
Counsel  for  United  Telephone  System, 
Inc.  on  8-16-84. 

Leo  I.  George,  Attorney  for  Telesphere 
Network,  Inc.,  on  8-16-84. 

David  D.  Kardell,  Vice  President  and 
General  Counsel  &  James  T.  Roche, 
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Senior  Attorney  for  ISACOMM.  Inc..  on 
8-lft-84. 

Robert  F.  Heath  for  RCA 
Communications,  Inc..  on  ft-16-84. 

John  F.  Beasley,  Vincent  L  Sgrosso  & 
Francis  B.  Sernmes  for  BellSouth 
Corporabon  on  behalf  of  South  Central 
Bel!  Telephone  Company  &  Southern 
Bell  Telephone  and  Telegraph  Company 
on  8-16-84. 

Peter  Tannenwald  &  Vonya  B. 
McCann,  Attorneys  for  Teltec  Saving 
Communications  Co.  &  Satelco 
Incorporated  on  8-16-84. 

Kay  Yamevic.  Assistant  Director 
Federal  Regulatory  &  Diane  M. 
Bieneman.  Robert  L.  Barada  &  Stanley  J. 
Moore,  Attorneys  for  Pacific  Bell  & 
Nevada  Bell  on  8-16-84. 

Richard  C.  Schramm,  Daniel  P. 
Behuniak  ft  Lawrence  W.  Katz, 
Attorneys  for  The  Bell  Atlantic 
Companies  on  8-16-84. 

Philip  M,  Walker  &  Donald  E.  Ward, 
Attorneys  for  GTE  Service  Corporation 
on  8-17-84. 

Thomas  J.  O'Reilly,  Attorney  for 
United  States  Telephone  Association  on 
8-13-84. 
WiUiam  J.  Tricarico. 

Secretary,  Federal  Communications 
Commission. 

[FK  [)oc  84-23343  Filed  8-J1-84.  a;4S  am] 
MUJNa  CODE  «71l-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-721-OR] 

Pennsylvanta;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACnoN:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Pennsylvania 
(FEMA-721-DR).  dated  August  27, 1984, 
and  related  determinations. 
dated:  August  27, 1984. 
FOB  FURTNBI  INFORMATION  CONTACT 
Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emer^ncy  Management  Agency. 
Washington.  D.C.  20472,  (202)  287-0501. 
Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  August  27. 1984,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288)  as  follows: 

I  have  determined  that  the  damage  in 
ceHain  areas  of  the  State  of  Pennsylvania, 
resulting  from  cevere  storms,  <.nd  floodina, 
beginning  on  or  about  August  3, 1984.  is  of 


sufficient  severity  and  magnitude  to  warrant 
a  major-disaster  declaration  under  Pub.  L.  93- 
288.  I  therefore  declare  that  such  a  major 
disaster  exists  in  the  State  of  Pennsylvania. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub  L  9^-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 
and  redelegated  to  me,  I  hereby  appomt 
Mr  Alfred  A.  Hahn  of  the  Federal 
Emergency  .Management  Agency  to  act 
as  the  Federal  Coordinating  Office  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Pennsylvania  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Bedford  and  Somerset  Counties  for 
Individual  Assistance  and  Public 
Assistance. 

Armstrong.  Allegheny.  Blair,  McKean, 
and  Westmoreland  Counties  for 
Individual  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 

and  Support,  federal  Emergency 

Management  Agency. 

|FR  Doc  M-23310  Flird  8-n-84;  8:45  amj 
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FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  84-471]        I 

Application  for  Insurance  of  Accounts 

August  28,  1984 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  revised  information 
collection  request."  Apphcation  for 
Insurance  of  Accounts",  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  v^rith  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
COMMENTS:  Comments  on  the 
information  collection  request  are 


welcome  and  are  due  by  September  18, 
1984.  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  D.C.  20503.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section,  Office  of  Secretariat.  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW..  Washington,  D.C.  20552.  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathy  Odea,  Office  of  District  Banks. 
Federal  Home  Loan  Bank  Board.  Phone: 
202-377-6789. 

By  the  Federal  Home  Loan  Bank  Board. 
|. ).  Finn. 

Secretary. 

|FR  Doc  »4^23305  Filed  8-31 -»4:  8.45  am] 
8IUJNG  COOC  6720-01-M 


Fidelity  Federal  Savings  and  Loan 
Association,  Baltimore,  MD; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Sec. 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended.  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  Fidelity  Federal  Savings  and 
Loan  Association,  Baltimore,  Maryland. 
on  August  27,  1984. 

Dated:  August  29.  1984. 
J.I.Finn, 

Secretary. 

IFR  Doc  84-2338  Filed  8-31-84:  ft4S  am) 
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(No.  84-472] 

Application  for  Permission  To 
Organize 

Dale:  August  28,  1984. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  revised  information 
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collection  request"  Application  fbr 
Permission  to  Organize",  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  are  due  by  SeptemWer  18. 
1984.  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  D.C.-20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
^    supporting  documentation  are 

obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat.  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
•    NW.,  Washington,  D.C.  20552.  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Odea,  Office  of  District  Banks, 
Federal  Home  Loan  Bank  Board.  Phone 

202-377-6789. 

By  the  Federal  Home  Loan  Bank  Board. 
].].  Finn, 

Secretary 

[FR  Doc  M-Z3391  Filed  a-91-M:  ft'46  un| 
WLUMQ  CODC  (TZO-OI-M 

[No.  84-462] 

Claim  of  Insurance  and  Assignmsnt  of 
Insured  Account 

Dated;  August  28, 1984. 
AGENCY:  Federal  Home  Loan  Bank 
Board. 
action:  Notice. 

The  public  is  advised  that  the  Federal 
Home  Loan  Batik  Board  has  submitted  a 
request  for  extension,  without  revision;/ 
of  its  information  collection  request, 
"Claim  of  Insurance  and  Assignment  of 
Insured  Account",  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C,  Chapter  35). 

Comments  on  the  information 
collection  request  are  welcome  and 
should  be  directed  to:  Office  of 
Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  D.C,  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 


Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  D.C.  20552,  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  COHTACT: 

Gail  Padgett,  Federal  Savings  and  Loan 
Insurance  Corporation.  Phone  202-377- 
6620. 

By  the  Federal  Home  Loan  Bank  Board. 
J.J.  Fmn. 
Secretary 

IFR  Doc  M-23a8Z  Filed  S-31-84:  BrW  ara] 
BILUNQ  COOC  SrSO-OI-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
foUowring  agreement(8)  ptirsuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington," D.C.  Office  of  the  Federal 
.Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573.  within  10  days  after  the  date  of 
the  Fedwal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.  231-002206-002. 

Title:  California  Association  of  Port 
Authorities  and  Northwest  Marine 
Terminal  Association  Marine  Terminal 
Conference  Agreement 

Parties: 

Port  of  Anacortes 

Port  of  Astoria 

Port  of  Everett 

Port  of  Grays  Harbor 

Port  of  Longview 

Port  of  Olympia 

Port  of  Port  Angeles 

Port  of  Portland 

Port  of  Seattle 

Port  of  Tacoma 

Port  of  Vancouver 

Encinal  Terminals 

Port  of  Long  Beach 

Port  of  Los  Angeles 

Port  of  Oakland 

Port  of  Hueneme 

Port  of  Redwood  City 


Port  of  Sacramento 

Port  of  San  Diego 

Port  of  San  Francisco 

Port  of  Stockton 

SynopstK  This  amendmeflt  modifies 
the  basic  agreement  by  allowing  tbe  two 
associations  to  confer,  discuss,  and 
make  recommendations  on  rates  and 
charges  end  other  tariff  matters,  in 
addition  to  their  present  authority  to 
discuae  and  make  reconunendations  on 
practices. 

Agreement  No.  224-003596-001. 

Title;  San  Juan  Marine  Terminal 
Agreement 

Parties:  Puerto  Rico  Ports  Authority 
(Authority)  Agencias  Intennares,  Inc. 
(All). 

Synopsis:  This  amendment  modifies 
the  basic  agreement  by  renewing  the 
agreement  to  January  14, 1988:  chaoges 
to  open  space  of  the  leased  premises  at 
Pier  No.  12  (San  Juan)  to  13,891.80  sq.  ft 
changes  the  rental  fees:  changes  the 
charges  for  utilities;  reduces  the  security 
for  payments  of  rentals  and  other 
charges:  and  reduces  the  termination 
penalty  charges. 

Agreement  No.  224-003957-004. 

Title:  Oakland  Marine  Terminal 
Agreement. 

Partier  "iTie  Port  of  Oakland  (Port) 
Neptune  Orient  Lines,  Ltd.  (NOL). 

Synopsis:  The  amendment  modifies 
the  basic  agreement  between  the  parties 
whereby  the  Port  preferentially  assigns 
certain  marine  terminal  facilities  in  the 
Port's  Outer  Harbor  Terminal  to  NOL 
Amendment  No.  4  extends  the  time  in 
which  NOL  may  exercise  its  right  to 
terminate  the  agreement  to  the  3l8t  day 
of  December  1984,  emd  reduces  the 
minimum  notice  period  for  such 
termination  from  24  months  to  20 
months. 

Agreement  No.  221-004049-001. 

Title:  Seattle  Marine  Terminal 
Agreement. 

Parties:  The  Port  of  Seattle  Matson 
Terminals,  Inc. 

Synopsis:  This  amendment  modifies 
the  basic  agreement  between  the  parties 
by  adding  two  acres  to  the  leased 
premises  at  Terminal  18,  Seattle,  with  a 
corresponding  increase  in  rent  The  two 
acres  are  being  deleted  from  Seattle 
International  Terminal,  Inc.,  lease 
covered  by  Agreement  No.  T-4042, 

Agreement  No.  203-010633. 

Title:  Flota  Mercante 
Grancolombiana/Adino  Chemical 
Shipping  Company  Bulk  Liquid 
Cooperative  Working  Agreement 

Parties:  Plots  Mercante 
Grancolombiana,  S.A.  Andino  Chemical 
Shipping  Company,  inc. 

Synopsis;  The  proposed  agreement 
would  establish  a  corporation  which 
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would  transport  liquid  bulk  parcels 
between  ports  in  the  United  States  and 
ports  on  the  Atlantic  Coast  of  Colombia. 

Agreement  No.  221-010634. 

Title:  San  Juan  Foreign  Marine 
Terminal  Agreement. 

Parties:  Puerto  Rico  Port  Authority 
Luis  A.  Ayala  Colon,  Sucrs..  Inc. 

Synopsis:  The  Puerto  Rico  Ports 
Authority  will  grant  to  Luis  A.  Ayala 
Colon,  Sucrs.,  Inc..  preferential  and 
exclusive  use  of  premises  at  Pier  B, 
Puerto  Nuevo,  San  Juan,  Puerto  Rico,  for 
the  docketing  and  mooring  of  vessels, 
and  the  loading  and  unloading  of  cargo 
from  such  vessels.  The  term  of  the 
agreement  shall  be  for  three  years 
commencing  on  the  effective  date  as 
determined  by  the  Commission. 

Dated:  August  2B,  1984. 

By  Order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Humey 

Secretary 

(FR  Doc  M-23336  Tiled  8-31-94:  8:45  am| 

MLLiNG  CODE  1730-01-M 


Inactive  Tariffs 
Order 


-Bureau  of  Tariffs; 


By  Notice  pubHshed  in  the  Federal 
Register  on  July  19, 1984,  the 
Commission  notified  the  carriers  named 
therein  of  its  intent  to  cancel  certain  of 
their  tariffs  which  appeared  to  be 
inactive.  Carriers  were  given  30  days  to 
show  cause  why  such  tariffs  should  not 
be  cancelled. 

The  Notice  was  served  on  166  carriers 
by  certified  mail,  July  16, 1984.  Of  the 
166,  eight  (8)  carriers  responded 
requesting  that  their  tariffs  remain 
active;  three  (3)  requested  cancellation 
of  the  tariff(s).  Other  carriers 
acknowledged  receipt  of  the  Notice  but 
did  not  respond.  The  Notice  could  not  be 
delivered  to  some  carriers  because  they 
were  no  longer  at  the  address  shown  in 
the  Commission's  files. 

It  is  misleading  to  the  public, 
potentially  unfair  to  competing  carriers, 
and  an  administrative  burden  on  the 
Commission's  staff  for  inactive  tariffs  to 
be  kept  on  file.  Inactive  tariffs 
contravene  the  implicit  requirements  of 
section  8(a)(1)  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  §  1707)  which 
necessitate  the  prompt  submission  of 
accurate  information  concerning  the 
services  offered  by  a  common  carrier 
including  the  suspension  of  all  or  any 
part  of  the  operations  described  in  its 
published  tariffs. 

Therefore,  it  is  ordered,  that  pursuant 
to  section  8(a)(1)  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  §  1707),  the  tariffs 
identified  on  the  attached  list  are 
cancelled. 


It  is  further  ordered,  that  this  Order  be 
published  in  the  Federal  Register  and  a 
copy  thereof  filed  with  the  tariffs. 

By  the  Commission  pursuant  to 
authority  delegated  by  section  9.04  of 
Commission  Order  No.  1  (Revised) 
dated  November  12, 1981. 
Roberi  G.  Drew. 
Director,  Bureau  of  Tariffs. 

Tariffs  Cancelled 


A.A.C    kitematxxuil  frmg/n\  Forwarder* 
Co..  Itx:.. 

AC€  Lines  bmrted 

ACL  Trading  Co 

Action  Container  Co 
Alfa  Steamsn^  Contptny 
AMied  Transport  Service 
Amencan  Container  Line... 


American  Irxlustnal  Gamers,  Inc.- 

Amencan  Pacific  Sh«]ping  Co 

Amencan  Stnvtng  Co.  Inc 

The  Amencus  Stiippinj  Unea,  Inc 

Aniara  Lines,  inc 

Assooatad  North  Amancan 

Associated  Trade  Devetopment  Inc 

Bermuda  Ocean  Shipging  Swvices  Lid... 

Bailey  Sh^jpmg  Ltd 

J  E  Bernard  A  Co _ . 

Benedict  Sh^ipng  International.  Inc 

Blue  Bay  Shfjpmg  Ccup   

B  W  I  Shippers  and  Movers.  Lid 

Calitonna  Freight  SpeOMiets 

Caf-Latm  bnes,  Inc 

Cargo  Utt,  Inc 

Cargo  International  Fr«ghi  Sarvto*  Corp. 

Car^O-Matic  Express,  Inc „. 

Carttjean  Container  S«rvices,  Inc 

CartJboan  Sea  Gamer*,  Ltd 

CaitM  Cargo  Express,  Inc .  . 

C.C  Lme „ 

Celadon  Shaping  Ca.  Inc 

Celtic  Bulk  Gamers 

Chalship  Unea,  Ltd 

Ovper  Intermodal  Un«a 

Cotosh*  Inc 


Corrtxnes  Mantima  cAmencaj  Comamar 
Lme. 

Cortipagnie  D'AHretement  El  De  Trans- 
port SJk. 

Compagne  Natnnale  Haitenne  Oe  Navi- 
gation S-A  M 

Compana  Mantima  Ecuatonana  Cla- 
mareS.A. 

CorwiMation  Adantie  Transportation 
Unas,  Inc  (C.A.T.  UM). 

Conveca,  Inc _ _ 

CTO  bnes,  Inc _ "; ' 


Cylanco.  S.A   

Damco-Baltimora,  Inc. 

DaiTico-Boston,  Inc 

Dart  Contamertme „ 

Delval  Transatlantic  Samce,  Inc . 

Diamond  Sh<)p<ng  Ltd. 

Dongsu  Shaping  Co..  Ltd 

Eastern  Car  Lmer.  Ltd.... 


Eastern  Container  UnoB,  Ltd... 

Egyptian  National  Line 

Emerald  Lines,  Inc „ _ 

Emery  Ocean  Freight  ..... 


Empacadora  Del  Norte  S> 

Euro-ealtK  Lme.  Inc  

Euro-Con  International  ot  Georga.  Inc 

Euro-Con  international  of  Pennsytvarva. 
Inc 

Euro-Con  International,  \nc 

Eurolines  Spa    

Europeen-Miodle  East  Shipping 

F.A.K.  Inc  

The  A.W  Fenlon  Ca,  kic 

Fmsec  Export  Inc _ 

Rr»t  IntemalKxial  Shipping  Co 

Flonac  Lme 

Franco  Expraes  Lmes  6  A 

Frans  Maas  Container  Servicaa 

Freight-Base,  kic    _ _________ 

QMS  International  Coip 

Galapagos  Lme  S>.....^ 


FMC  1. 

..  FMC  1. 

,.  FMC  2. 

,.  FMC  1. 

.  FMC  4. 

.  FMC  1 

.  FMC  1. 

.  FMC  31  and  32. 

.  FMC  1 

.  FMC  4  and  5. 

.  FMC  1  and  Z. 

FMC  2 
.  FMC  1. 

FMCI. 
.  FMC  1. 
.  FMC  1 

.  FMC  10.  11.  12, 
13  and  14. 

FMC  1 
.  FMC  1 
.  FMCI. 
.  FMCI. 
.  FMCI. 
.  FMCI. 
.  FMC  1. 
.  FMC  1  and  2. 
.  FMC  1 
.  FMCI. 
.  FMC  1. 
.  FMC  2. 
,  FMC  1. 

FMC  4  and  5. 

FMC  1. 

FMC  1  and  2. 

FMC  1. 

FMC  1. 

FMC  1. 

FMC  1  and  2 

FMC  1 

FMC  4.  7.  8.  9 
Wid  10. 

FMC  1. 

FMC  1,  a  3,  and 

4. 
FMC  3 
FMC  3 
FMC  5 
FMC  30 
FMC  2 
FMC  1 
FMC  1 
FMC  1 
FMC  3. 
FMC  6 
FMC  1. 
FMC  4. 
FMC^ 
FMC  1. 
FMC  1. 
FMC  1. 

FMC  4. 
FMC  1. 
FMC  2. 
FMC  1. 
FMC  1. 
FMC  1. 
FMC  1. 
FMC  1. 
FMC  1  and  2. 
FMC  1  and  2. 
FMC  1. 
FMC  2. 
FMC  1. 


Tariffs  Csnce/tec^— Continued 

National  GaCaon  Shw*ig  Coip „ FMC  86,  72,  74 

and  75. 

Gemini  Shipping,  Inc PMC  1. 

Gwiact  Cargo  Lmes,  Inc FMC  1. 

General  Mantima  Enterprise _„ FMC  1  aid  2. 

Gotdeo  Bear  Trading  Co  ,  Inc. FMC  1. 

God  Ports  Shwimg  Company. FMC  1. 

Meltenic  Unas,  LW FMC  1,  3,  4,  5,  7, 

16,  26,  31,  32. 
33.  34.  35,  36, 
37,  39.  40,  42. 
44,  45,  53,  54, 
55  and  56. 

Inovative  Freighting.  Inc FMC  1. 

Inter-Amencan  Moving  Servica,  Inc FMC  1. 

mterconax.  Inc FMC  1. 

Interconex  Transport  Inlamational,  kic FMC  1. 

Intercontinental  Export  Senncea,  Inc FMC  1. 

Intemational  Navigation  Services,  Corp FMC  1. 

Islander  Freight  &  Supply  Ltd FMC  1. 

Islands  Freight  Transportation,  kic FMC  1. 

Italian  bne _ „ PMC  30. 

I.W  Transport  kic „ FMCI. 

Japan  Pacific  Service FMC  14. 

Joco  Shipping  Lme  International,  N.V FMC  1,  2  and  3. 

JugoOrod  Group-Yugoslavia. _ _..  FMC  1. 

Kambara  Kisen  Company.  Ltd FMC  5. 

Kenron  Container  Lmes,  Ltd FMC  1. 

Koplamar  Line.  Inc „ _ FMC  1. 

Kyowa  Sh«>ing  Co.  Ltd FMC  4. 

Latte  Corporation FMC  1. 

Logistics  Transport  Ltd _ FMC  1. 

Manne  Overseas,  kic FMC  1. 

Manne  Fleet  Inc FMC  1. 

Mantime  Commercial  Caniars,  Ltd FMC  1. 

Mamime  Company  o(  Ihe  Philippines FMC  19  and  20. 

Mayan  Lmes FMC  2. 

Meridian  Marme  Lmes FMC  1. 

Mem  Container  Express.  Inc. FMC  1. 


Meteor  Lmes 

Michael  Davis  (Shwimg)  Inc 

Mid-At)antic  Lmes 

Mutti-Saa  Maiitme,  Inc 

Nanica  Lme .._ 


FMC  1. 

FMC  1. 

FMC  1 

_....  FMC  1. 

FMC  27,  28  wid 

28 
The    National    Shipping   Co.    of    Saudi     FMC  4  and  5. 
Aratxa. 

Navieras  Attanticaa.  Inc FMC  1 

Navieras  Cartie  Ltd FMC  1. 

N«vinsa.  S> „ FMC  2. 

Nautical  Shaping  Agencies,  Inc _ FMC  1. 

Navieracontinenlal  S.A FMC  1. 

NegoKios   Amazonicos   Paruanoa,    SX     FMC  1. 
(Napesa) 

Pacific  Common  Gamer  Lme _.  FMC  2; 

Pan  Atrxia  Lme.  kic _  FMC  1. 

Pelican  Cargo  Services,  Inc FMC  1. 

Paninsula      Expreea    FMC  1. 
bne. 

Pac  Transport FMC  1. 

Ptwaonc  Shvpmg  Company FMC  2. 

Pikes  Arm  Shwimg  LW FMC  1. 

P  4  O  bnes FMC  11. 

Pracht  Shwxng FMC  Z. 

Prexco  Marina  Linaa FMC  1. 

Pro  Cargo  Services.  Irx: __ _  FMC  1. 

Radix  Group  Intemational,  Inc FMC  1. 

Rivergate  Sh«iping  Inc FMC  1. 

Holland  International  (U.K.)  Ltd FMC  1. 

Royal  Afncan  SteamatUp  A  Navigation    FMC  1. 
Co 

Scan  Tropic  Una,  Lld._ FMC  1 

Scott  Una.  A.S FMC  1. 

Seal FMC  1. 

Sealax  Contamar  Una* FMC  1. 

Sea  Freight  Corp FMC  1. 

Sea  Freight  Inc _ FMC  1. 

Sea  »4af  Gooaolidators  Corp _..  FMC  1. 

Seapty  Gamers FMC  1. 

See  Span  International,  Lid FMC  2. 

Sea  Star  bne ...._  FMC  2. 

Seatrsda  Container  Sennoea,  kic FMC  1. 

Seatrade  Tranaport  kic FMC  20. 

Seatrade  Wetgrow.  kic __ FMC  1. 

Seatranapon  Service,  kic FMC  1. 

Seaward  Ocean  Lmaa.  Ltd _.„  FMC  1  and  Z. 

Texas  Gull  Ibena  Navigation  Compwiy FMC  1. 

Uiten*yl<  bnea.  CA FMC  7,  8,  10,  11. 

12.  13,  14  and' 
16. 
UHen«yl<  Unea     FMC  3,  5.  6  «1d 

(West  Africa  Ltd.  8. 
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Tariffs  Ganc«Macy— Continued 

xeoac  Martime  Cotp FMC  V 


|FR  Doc  84-23537  Filed  S-Tl-M  8:45  ami 
KLUNO  COOC  a790-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibiity  to  Meet 
UaUlity  Incurred  for  Death  or  ln)ury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
[Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Pub.  L.  89-777  (80  Stat.  1358. 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Stena  Cargo  Line  Ltd.  and  Imperial 
Ocean  Services  Ltd.  (BAHAMAS),  c/o 
Fiesta  Cruise  Line,  Inc.,  400  Comercio 
Street.  San  Juan,  Puerto  Rico  00903. 

Dated:  August  29,  1984. 
Francis  C.  Hurney, 
Secretary. 

|FR  Doc  84-Z3334  Piled  B-S1-M:  S.-4S  ami 
BILLMO  COOC  (TSO-OI-M 


Security  for  the  Protection  of  the 
Public  indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  he»eby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (80  Stat.  1357,  1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Stena  Cargo  Line  Ltd.,  Imperial  Ocean 
Service  Ltd.  (BAHAMAS)  and  Fiesta 
Cruise  Line,  Inc.,  c/o  Fiesta  Cruise  Line. 
Inc..  400  Comercio  Street,  San  Juan, 
Puerto  Rico  00903. 

Dated:  August  29. 1984. 
Francis  C.  Humey, 

Secretary. 

|FR  Doc  84-23333  Filed  8-31-84  8-45  am) 
BIUJNO  CODE  t730-01-« 


Intent  To  Terminate  Agreement  No. 
203-009856 

Agreement  No.:  203-009656 
Title:  International  Passenger 
Association  Passenger  Ship  Conference. 
Parties: 


Bahama  Cruise  Line 
Costa  Cruises 
Cunard  Line,  Ltd. 

Holland  America  Line 
Cunard/NAC 
Home  Lines  Cruises 
Norwegian  Carib.  Lines 
Royal  Viking  Line 
Sun  Line  Cruises 

Synopsis:  The  parties  to  the 
referenced  agreement  having  provided 
notice  of  the  termination  of  5ie 
agreement,  the  Commission  hereby 
gives  notice  of  its  intent  to  terminate  its 
previously  granted  approval  of  the 
agreement  effective  August  17, 1984,  the 
date  the  Commission  received  the 
parties'  termination  notice. 

By  Order  of  the  Federal  Maritime 
Commission. 
Francis  C  Humey, 

Secretary. 

|FR  Doc.  84-2*380  Piled  8-31-8L  8:48  aD| 
BlUJNa  COOC  (TJD-OI-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 

Agreement  No.:  202-000057-137. 

Title:  Pacific  Westbound  Conference. 

Parties: 

American  President  Lines,  Ltd. 
Japan  Line  Ltd. 
Kawasaki  Kisen  Kaisha  Ltd 
A.P.  MoUer-Maersk  Line 
Mitsui  O.SJC.  Lines.  Ltd. 
Nippon  Yusen  Kaisha 
Sea -Land  Service,  Inc. 
Shows  Line.  Ltd. 
United  States  Lines,  Ltd. 
Yamashita-Shinnihon  Steamship  Co^ 
Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  a  party  who  has  adopted 
another  carrier's  independent  actioo 
proposal  to  maintain  the  proposal  £or  its 
own  account  should  the  initiating 


carrier  wididraw  the  proposal  prior  to 
its  effective  date. 

Agreement  No.:  202-010491-001. 
Title;  North  Europe— U5.  South 
Atlantic  Rate  Agreement 
Parties: 

Atlantic  Container  Line  CXE. 

Dart— ML  Ltd. 

Hapag-Lloyd  AG 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines.  Inc. 

United  States  Lines,  Inc. 

SjTiopsis:  The  proposed  amendment 
would  permit  any  member  orgenixed 
under  Agreement  No.  203-009498  to 
charter  space  to  Wallenius  Line  and 
modifies  previously  adopted  model 
language  relating  to  independent  action. 

Agreement  No.:  202-010^2-001. 

Title:  U.S.  South  Atlantic— Curope 
Rate  Agreement 

Parties: 

Atlantic  Container  Line  GX£. 

Dart— ML  Ltd. 

Hapag-Lloyd  AG 

Sea-Land  Service,  Ina 

Trans  Prei^t  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  pwrmit  any  member  organized 
under  Agreement  No.  203-009498  to 
charter  space  to  Wallenius  Line  and 
modifies  previously  adopted  model 
language  relating  to  independent  action. 

Datad:  Aogut  2a.  1984. 

By  Order  of  ths  Federal  Marittme 
Commisstan. 
Francis  C  Humey, 

Secretary. 

[FK  Doc  84-tBW  Had  S-n-M;  Sra  aBl 


FEDERAL  RESERVE  SYSTEM 

Norstar  Bancorp  Inc^  el  iL; 
FornwHons  of;  Acquisitions  by;  and 
Mergers  of  Benk  HoMIng  Compenies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1042)  and 
S  225.14  of  the  Board's  Regulatioa  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considoed  in  {Kiting  on  the  applicattons 
are  set  forth  in  section  3(c)  of  the  Act  (IZ 
U.S.C.  1842(c)). 

Each  applicabon  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicatian  has  been  acc^ted  for 
processing,  it  will  also  be  available  for 
in^pectioa  at  the  offices  of  the  Bo«d  of 
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Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
heu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  24, 1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Norstar  Bancorp  Inc.,  Albany,  New 
York,  through  its  wholly-owned 
subsidiary  Northeast  Bankshare 
Association,  Portland,  Maine;  to  merge 
with  Banc  of  Maine  Corporation, 
Augusta,  Maine,  thereby  indirectly 
acquiring  Bank  of  Maine,  N.A.,  Augusta, 
Maine. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Seneca  Bancshares,  Inc.,  Fairlea, 
West  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  to  The  Ronceverte 
National  Bank,  Fairlea,  West  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago  Illinois 
60690: 

1.  RBDC  Corporation,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Republic  Bancorp,  Co., 
Chicago,  Illinois,  thereby  indirectly 
acquiring  Republic  Bank  of  Chicago. 
Chicago,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Lismore  Financial  Services,  Inc., 
Lismore,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  86.02 
percent  of  the  voting  shares  of  State 
Bank  of  Lismore,  Lismore,  Minnesota. 
Comments  on  this  application  must  be 
received  not  later  than  September  18. 
1984. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  OoA  Park  Bancshares,  Inc.. 
Overland  Park,  Kansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Oak  Park 
National  Bank.  Overland  Park,  Kansas. 


F.  Federal  Reserve  Bank  of  Dallas 

(Anthony  J.  Monfelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Citadel  Bancorp.  Inc.,  Burleson, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  First  National  Bank  of 
Burleson,  Burleson,  Texas. 

2.  Overton  Bancshares.  Inc.,  Fort 
Worth,  Texas;  to  acquire  80  percent  of 
the  voting  shares  of  each  of  the 
following  banks;  Ridglea  National  Bank, 
Fort  Worth,  Texas;  and  First  National 
Mansfield,  Mansfield,  Texas. 

3.  Ty/er  Bancshares.  Inc.,  Tyler, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Tyler  National  Bank, 
Tyler,  Texas. 

4.  United  Bankers.  Inc..  Waco,  Texas: 
to  acquire  100  percent  of  the  voting 
shares  of  Texas  Southwest  Bancorp, 
Inc.,  Mesquite,  Texas,  thereby  indirectly 
acquiring  Southwest  Bank,  Mesquite, 
Texas,  and  Southwest  Bank-Garland, 
Garland,  Texas,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2a  1984. 
Jamea  McAffee, 
Associate  Secretary  of  the  Board. 
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Sunrise  Bancorp;  Application  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  24, 
1984. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Sunrise  Bancorp,  Citrus  Heights, 
California;  to  engage  de  novo  through  its 
subsidiary.  Western  Sunrise  Mortgage 
Corporation,  Citrus  Heights,  California, 
in  providing  mortgage  banking  services 
including  originating,  making,  acquiring 
and  brokering,  for  its  own  account  and 
for  sale  to  others,  residential, 
commercial  and  construction  loans  and 
other  extensions  of  credit  such  as  would 
be  made  by  a  mortgage  c  ompany  and 
servicing  such  loans  and  extensions  of 
credit. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  28, 1984. 
James  McAfee. 

Associate  Secretary  of  the  Board.  "^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

National  Occupational  Health  Survey 
of  Mining;  Objective  Evaluation  of  Low 
Back  Injuries,  Particle  Size  Distribution 
in  Underground  Coal  Mines  (Diesel  and 
Non-Diesel)  for  Compliance  and 
Assessment  of  Control  Technology; 
Open  Meetings 

The  following  meetings  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

National  Occupational  Health  Survey  of 
Mining 

Date:  September  18. 1984 
Time:  9:00  a.m.  to  5:00  p.m. 
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Place:  Room  800,  Hubert  H.  Humphrey  (HHH) 
Building.  200  Independence  Avenue.  S.W., 
Washington,  D.C.  20201 

Purpose:  To  discuss  the  field  work 
conducted  during  the  first  months  of  the 
National  Occupational  Health  Survey  of 
Mining  and  to  obtain  comments  on  the  plans 
for  reporting  the  survey  results.  Viewpoints 
and  suggestions  from  industry,  organized 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited.  Formal 
presentations  should  be  accompanied  by 
written  text.  Informal  comments  and 
questions  also  will  be  entertained  during  the 
meeting. 

Additional  information  and  copies  of  the 
research  protocol  and  proposed  report  format 
may  be  obtained  from:  Mr.  Wallace  Carr. 
Division  of  Respiratory  Disease  Studies. 
NIOSH,  CDC.  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  26505, 
Telephones:  FTS:  923-4496,  Commercial:  304/ 
291-4496. 

The  following  meetings  will  be  held  in 
Room  138,  Appalachian  Laboratory  for 
Occupational  Safety  and  Health,  944 
Chestnut  Ridge  Road,  Morgantown, 
West  Virginia  26505: 

Objective  Evaluation  of  Low  Back  Injuries 

Date;  September  20. 1984 
Time:  9:00  a.m.  to  5:00  p.m. 

Purpose:  To  review  the  NIOSH  project 
protocol  concerned  with  the  refinement  of  the 
objective  evaluation  clinical  instrument  for 
industrial  low  back  injuries. 

Additional  information  may  be  obtained 
from:  Roger  M.  Nelson,  Hi.D.,  Division  of 
Safety  Research,  NIOSH,  CDC,  944  Chestnut 
Ridge  Road,  Morgantown,  West  Virginia 
26505,  Telephones:  FTS:  923-4454, 
Commercial:  304/291-4454. 

Particle  Size  DistributioD  io  Underground 
Cool  Mines  (Diesel  and  Noo-Diesel)  for 
Compliance  and  Assessment  of  Control 
Technology 

Date:  September  28. 1984 
Time:  9:00  a.m.  to  12  noon 

Purpose:  To  discuss  the  research  protocol 
of  a  two-part  project  involving  development 
of  techniques  for  separating  diesel  particulate 
from  coal  mine  dust. 

Additional  information  and  copies  of 
research  protocols  may  be  obtained  from:  Mr. 
Frank  J.  Hearl,  Division  of  Respiratory 
Disease  Studies.  NIOSH.  CDC.  944  Chestnut 
Ridge  Road,  Morgantown,  West  Virginia 
26505,  Telephones:  FTS:  923-4421, 
Commercial:  304/291/4421. 


Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia, 
other  government  agencies,  and  the 
public  are  invited. 

Dated:  August  23. 1984. 
William  C  Waiaon. 

Acting  Director,  Centers  for  Disease  Control. 
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Food  and  Drug  Administration 
[Oocfcat  No*.  MV-0035  at  aL] 

Availat>iilty  of  Approved  Variances  for 
Sunlamp  Products 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  sunlamp  products  have 
been  approved  by  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH),  for  certain  specified  sunlamp 
and  simlamp  products  manufactured  or 
imported  by  six  organizations.  The 
intended  use  of  the  products  is  to 
produce  ultraviolet  radiation  for  tanning 
the  skin. 

dates:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 

"SUPPt^MENTARY  INFORMATION." 

address:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administraticn.  Rm. 
4-62,  5600  Fishers  Une.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  Under 
S  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  283f), 


FDA  has  granted  each  of  the  six 
organizations  listed  in  th«  Uble  below  a 
variance  from  certain  requirementt  of 
the  performance  standard  for  sunlamp 
products  (21  CFR  104020).  Approval  has 
been  granted  for  the  listed  products  to 
vary  as  specified  from  that  portion  of 
S  1040.20(c)(2)(ii)  requiring  the  maximum 
timer  interval  for  a  sunlamp  product  to 
be  10  minutes  or  less.  All  other 
provisions  of  {  1040.20  remain 
applicable  to  the  Usted  simlamp 
products  and  ultraviolet  lamps. 

Each  of  the  variances  for  the 
nominally  ultraviolet-A  (UVA)  sunlamp 
products  permits  the  Usted  manufacturer 
or  importer  to  introduce  into  commerce 
sunlamp  products  that  have  less  than  5 
percent  of  their  ultraviolet  radiation  at 
wavelengths  shorter  than  320 
nanometers.  FDA's  experience  with  this 
kind  of  simlamp  product  indicates  that 
the  relatively  lengthy  exposure 
reconunended  by  the  manufacturer  does 
not  result  In  severe,  acute  skin  bunu  or 
corneal  injury.  Therefore,  some  of  the 
requirements  of  §  1040.20  are  not 
appropriate  for  these  UVA  products. 
Even  though  the  skin  hazard  Is  reduced, 
there  is  still  a  need  to  wear  protective 
eyewear  to  eliminate  the  unnecessary 
risk  to  chemically  sensitized  lenses  or  of 
cornea  damage  or  of  long-term 
development  of  lens  opacities. 

CDRH  has  determined  that  in  lieu  of 
the  requirements  of  §  1040.20(c)(2)(ii), 
suitable  or  alternate  means  of  radiatioq 
safety  and  protection  are  provided  by 
constraints  on  the  physical  and  optical 
design  and  by  warning  in  the  user 
manual  and  on  the  products.  Therefore, 
on  the  dates  specified  in  the  table 
below,  FDA  approved  the  requested 
variances  by  letter  to  each  manufacturer 
or  importer  from  the  Deputy  Director  of 
CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  S  1010.2(a)  (21  CFR 
1010.2(a))  a  variance  number,  which  is 
the  docket  number,  and  the  effective 
date  of  the  variance  as  specified  in  the 
table  below. 


Oockat  No. 


Organization  yviMd  Via  vartanoa 


B4V-004e.. 
S4V-0074.. 

84V-0104.. 

84v-ono.. 

MV-0139.. 
S4V-0140_ 


Tan  Body  Sun  Syalamt.  Mfg  Inc..  1423  Pro^act 

Straat  FknL  Ml  40SO3 
Eurolan  IWamalional.  3701  Montroaa  BWv..  Houa- 

Ion,  TE  77006. 


SunlMiip  pfodud 


HsxaQon  40  Sunttn  bootfi .. 


Wflldmano      SuntarmlnB      Cputpfw^nl 
560000  00. '  300   and   Quata   Importad   tani 


Midaa  Haovon  UVA  Tanrang  Booe«.. 


Tanning   Systana    inL,    Inc.,    14804    S    Owial 

Avanua.  DoMon.  IL  60419 
SUNN-TEK.  11740  SW   Barlwnn.  Portland.  OR     UVA  auitanning  badi  ««h  or  wMhoul  a  CMiopy 

maniiaeknd  by  SUNN-TEIC 
UVA  Sunlamp  producti  manutadurad  by  OmMtn 


B722S 
Ouvliin   Company.   PO.   Bw   626.   Bryan.   OH 
43506 

Qrantan,  3SS  S  W  Madiaon.  CcrvaHa.  Of)  87333  .. 


Company. 

Graman  Salon  Modal  Tanrang  Bed  manulackcad 
by  Grantaa 


cflaclNa  data/tamlnaMon  i 


Mar.  19.  1964  10  Mar  19.  igaC 
May  7.  1964  to  Miy  7,  1969. 

Apr.  2S.  1964  to  Apr  26.  1966. 
May  7.  1964  to  May  7.  1969 
Junaa.  1B64toJuna6.  1B6S. 
Juna  6.  1964  to  Juna  B,  1966. 
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In  accordance  widi  i  1010.4,  the 
appUcations  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Mana^ment  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a  jn.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  24, 1984. 
Mauiica  D.  Klnalow, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FS  Doc  M-a2»4  FIM  S-n-M:  ac46  amj 
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[Docket  No.  84V-0149] 

Baystate  Medical  Center;  AvaOabnity 
of  Approved  Variance  for  Diagnostic 
X-Ray  Systems 

AOCMCY:  Food  and  Drug  Administation. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA]  is  announcing 
that  a  variance  from  the  performance 
standard  for  diagnostic  x-ray  systems 
and  their  major  components  has  been 
approved  for  the  Baystate  Medical 
Center  by  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH]  for  a 
special  procedures  medical  x-ray  unit 
with  Fluoricon  II  Image  Intensifier  and 
DXR  12S0  Generator. 

DATES:  The  variance  became  effective 
June  20. 1984.  and  ends  June  20, 1989,  or 
after  the  manufactiire  of  one  unit  of  the 
product,  whichever  occurs  first. 
ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  [HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  Funrmni  mpormatiom  contact: 
Glenn  Conklin,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5000  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  Under 
S  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
FDA  has  granted  Baystate  Medical 
Center,  Department  of  Radiology. 
Springfield,  MA  01199,  a  variance  from 
S  1020.30(p)(l)  (21  CFR  1020.30(p){l))  of 
the  performance  standard  for  diagnostic 
x-ray  systems  and  their  major 
components  for  a  special  procedures 
medical  x-ray  unit  with  Fluoricon  II 
Image  Intensifier  and  DXR  1250 
Generator. 


The  specific  requirement  of  the 
standard  for  which  a  variance  has  been 
granted  pertains  to  the  provision  of 
5  1020.30(p)(l)  that  requires  components 
which  are  assembled  into  x-ray  systems 
that  contain  one  or  more  previously 
certified  components  be  those  which 
have  themselves  been  so  certified.  All 
other  provisions  of  the  performance 
standard  remain  applicable  to  the 
product. 

The  variance  will  be  applicable  to  21 
CFR  1020.30(p)(l)(ii),  in  that  is  will 
permit,  for  a  limited  time,  the 
installation  and  use  of  uncertified 
replacement  components  into  an 
existing  diagnostic  x-ray  system 
containing  one  or  more  certified 
components. 

CDRH  has  determined  that:  (a)  The 
requirement  of  5  1020.30{p)(l)  is  not 
appropriate  for  the  product;  and  (b) 
suitable  means  of  radiation  safety  and 
protection  are  provided  by  constraints 
on  the  physical  and  optical  design  and 
on  the  labeling  of  the  product. 
Furthermore,  CDRH  recognizes  that  the 
replacement  comporrents  will  provide  an 
improved  image  at  a  decreased 
radiation  exposure  to  the  patient  and 
that  Baystate  Medical  Center  will  be 
conserving  their  resources  by  using 
uncertified  components  already  in  their 
possession.  Therefore,  on  June  20. 1984, 
FDA  approved  the  requested  variance 
by  letter  to  the  manufacturer  from  the 
Deputy  Director  of  CDRH. 

In  accordance  with  §  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  24, 1984. 

Maurice  D.  Kinsiow, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  M-23295  FUed  S-Jl-M:  8:45  am) 
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[Docket  No.  84P-0262] 

Grated  Ctieese  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

AQENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Trumpy  Cheese  Co.,  Inc.,  to  market 
test  grated  cheese  containing  powdered 
cellulose  as  an  anticaking  agent.  The 


purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  December  3, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Johnnie  G.  Nichols,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-215), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-485- 
0101. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Trumpy  Cheese  Co., 
Inc.,  Monroe.  WI  53566. 

The  permit  covers  limited  interstate 
marketing  tests  of  grated  cheese  that 
deviates  from  the  standard  of  identity 
for  grated  cheeses  (21  CFR  133.146). 
Powdered  cellulose,  an  ingredient  not 
currently  permitted  for  use  in  grated 
cheese,  will  be  used  as  an  anticaking 
agent,  either  alone  or  in  combination 
with  other  anticaking  agents  listed  in 
§  133.146(b)(2)  in  an  amount  not  to 
exceed  2  percent  by  weight  of  the 
finished  food.  The  test  product  meets  all 
requirements  of  §  133.146,  with  the 
exception  of  this  deviation.  The  permit 
provides  for  the  temporary  marketing  of 
3  million  pounds  of  grated  cheese.  The 
test  product  will  be  distributed 
throughout  the  United  States. 

The  test  product  is  to  be 
manufactured  at  the  Trumpy  Cheese 
Co.,  Inc.,  plant  located  in  Blanchardville 
WI  53516. 

Each  of  the  ingredients  used  in  the 
food,  including  the  powdered  cellulose, 
is  stated  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  Part  101. 
This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  December  3, 1984. 

Dated:  August  23.  1984. 
Taylor  M.  Quinn. 

A  cting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Sargento  Cheese  Co.,  Inc.,  to  market 
test  grated  cheese  containing  powdered 
cellulose  as  an  anticaking  agent.  The 
purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  December  3. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Johnnie  G.  Nichols,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-215). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-485- 
/     0101. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Sargento  Cheese  Co., 
Inc.,  Plymouth,  WI  53073. 

The  permit  covers  limited  interstate 
marketing  tests  of  grated  cheese  that 
deviates  from  the  standard  of  identity 
for  grated  cheeses  (21  CFR  133.146). 
Powdered  cellulose,  an  ingredient  not 
currently  permitted  for  use  in  grated 
cheese,  will  be  used  as  an  anticaking 
agent,  either  alone  or  in  combination 
with  other  anticaking  agents  listed  in 
•    §  133.146(b)(2)  in  an  amount-not  to 
exceed  2  percent  by  weight  of  the 
finished  food.  The  test  product  meets  all 
requirements  of  S  133.146,  with  the 
exception  of  the  deviation.  The  permit 
provides  for  the  temporary  marketing  of 
39  million  pounds  of  grated  cheese.  The 
test  product  will  be  distributed 
throughout  the  United  States  and  in 
Pureto  Rico. 

The  test  product  is  to  be 
manufactured  at  the  Sargento  Cheese 
Co.,  Inc.,  plant  located  in  Plymouth.  WI 
53073. 

Each  of  the  ingredients  used  in  the 
food,  including  the  powdered  cellulose, 
is  stated  on  the  label  as  required  by  the 
.  applicable  sections  of  21  CFR  Part  101. 
This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 


introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  December  3. 1984. 

Dated:  August  23. 1964. 

Taylor  M.  Quinn, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
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(Docket  Na  76N-4a32,  NAOA  No*.  »-3«S,  •- 
142.  S-989,  »^1S.  and  10-741] 

Hess  A  Clarlc,  et  al^  NKrofuraxone  (NF- 
Ty,  Notice  Of  Hearing  on  a  Proposal  To 
Withdraw  Approval  of  Certain  New 
Animal  Drug  Applications 

AQENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
hearing  on  a  proposal  to  withdraw 
approval  of  certain  new  animal  drug 
applications  (NADA's).  On  August  17, 
1976,  the  Director  of  FDA's  Center  for 
Veterinary  Medicine)  (the  Center) 
(formerly  the  Bureau  of  Veterinary 
Medicine)  issued  a  notice  of  opportimity 
for  hearing  (41  FR  34899)  proposing  to 
withdraw  approval  of  the  NADA's  for 
nitrofurazone.  Norwich-Eaton 
Pharmaceuticals  (formerly  Norwich 
Pharmacal  Co.  and  Eaton  Laboratories), 
Division  of  Morton-Norwich  Products, 
Inc.  (Norwich),  and  Hess  &  Clark.  Inc. 
(Hess  &  Clark),  responded  by  filing 
requests  for  a  hearing.  In  an  advance 
notice  of  hearing  published  on  April  8, 
1977  (42  FR  18660),  the  Acting 
Commissioner  of  Food  and  Drugs 
announced  that  a  formal  evidentiary 
hearing  would  be  held  on  the  proposal 
to  withdraw  approval  of  NADA's  6-395. 
8-142,  8-989,  9-415.  and  10-741.  for  the 
use  of  nitrofurazone  (NF-7)  in  food- 
producing  animals.  This  notice  of 
hearing  provides  additional  factual  and 
legal  information  concerning  the 
proposal  to  withdraw  approval  of  the 
NADA's,  and  identifies  the  factual 
issues  that  will  be  the  subject  of  the 
evidentiary  hearing. 
DATES:  Prehearing  conference  on 
Monday,  November  19. 1984.  beginning 
at  10  a.m.;  written  notice*  of 
participation  due  by  October  4, 1984; 
disclosure  of  data  and  information  due 
by  November  5, 1984. 

ADDRESSES:  The  prehearing  conference 
will  be  held  in  Rm.  4A-35.  5600  Fishers 
Lane,  Rockville,  MD  20857;  written 
notices  of  participation  and  disclosure 
of  data  and  information  are  to  be  sent  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 


4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  RIfTTNn  MPORMATION  CONTACT 

Theodore  E.  Herman.  Regulations  Policy 
Staff  (HFC-10).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3480 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Nitrofurazone  (NF-7)  is  a  member  of  a 
class  of  chemicals  called  "nitrofurans." 
which  are  used  in  animals  for 
therapeutic  purposes.  The  initial  NADA 
for  nitrofurazone  was  approved  by  FDA 
in  1948  for  use  in  food-producing 
animals.  It  is  currently  approved  for  use 
in  mastitis  products  for  dairy  cattle  (dry 
cow  treatment  only),  for  the  treatment  of 
genital  tract  infections  in  large  female 
animals,  for  the  prevention  and 
treatment  of  surface  bacterial  infections 
(all  animals),  as  a  medication  in  feed  for 
swrine,  for  chickens  and  turkeys  for 
treatment  and  control  of  fecal  and 
intestinal  coccidiosis.  and  for  chickens 
for  prevention  of  pullorum.  There  are 
several  regulations  in  effect  relating  to 
the  use  of  nitrofurazone  in  food- 
producing  animals  (21  CFR  510.515. 
558.15(g)(1).  and  558.370). 

In  a  notice  of  opportunity  for  hearing 
published  in  the  Federal  RegMar  of 
August  17. 1976  (41  FR  34899).  the  Center 
proposed  to  withdraw  approval  of  the 
NADA's  for  nitrofurazone  under  section 
512(e)(1)(B)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act).  The  Center 
based  this  proposal  on  new  evidence 
that  nitrofurazone,  when  fed  to 
laboratory  animals,  produced  timiors. 
Section  512(e)(1)(B)  of  the  act  often 
referred  to  as  the  "Safety  Clause." 
provides  that 

(e)(1)  The  Secretary  shall,  after  due 
notice  and  opportunity  for  hearing  to  the 
application,  issue  an  order  withdrawing 
approval  of  the  application  ffled 
pursuant  to  subsection  (b)  with  respect 
to  any  new  animal  drug  if  the  Secretary 
finds — 
»        «        •        •        • 

(B)  that  the  new  evidence  not 
contained  in  such  apphcation  or  not 
available  to  the  Secretary  until  after 
such  application  was  approved,  or  tests 
by  new  methods,  or  tests  by  methods 
not  deemed  reasonably  applicable  when 
such  application  was  approved, 
evaluated  together  with  the  evidence 
available  to  the  Secretary  when  the 
application  was  approved,  shows  that 
such  drug  is  not  shown  to  be  safe  for  use 
under  the  conditions  of  use  upon  the 
basis  of  which  the  application  was 
approved.  *  *  * 

21  U.S.C  360b(e)(l)(B). 
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The  notice  of  opportunity  for  hearing 
failed  inadvertently  to  list  nitrofurazone 
NADA  No.  8-988  which  is  owned  by 
SmithKline  Animal  Health  Products, 
1800  Paoli  Pike.  West  Chester.  PA  19380. 
Because  NADA  8-989  permits  the  use  of 
nitrofuraaone  in  food-producing  animals, 
it  will  also  be  subject  to  this  notice  of 
hearing. 

Norwich-Eaton  Pharmaceuticals,  Inc., 
P.O.  Box  191,  Norwich,  NY  13815.  and 
Hess  ft  Qark.  Inc..  7th  ft  Orange  Sts., 
Ashland.  OH  44805.  the  NADA-hoIders. 
filed  requests  for  hearing  in  response  to 
the  notice  of  opportunity  for  hearing. 
Subsequently,  SmithKline  purchased 
from  Norwich  NADA's  6-989  and  9-415 
for  nitrofurazone. 

In  an  advance  notice  of  hearing 
published  on  April  8. 1977  (42  FR  18660). 
the  Commissioner  announced  that  a 
formal  evidentiary  public  hearing  would 
be  held  on  the  Center's  proposal  to 
withdraw  approval  of  the  NADA's  for 
nitrofurazone.  This  notice  provides 
additional  information  concerning  the 
proposed  withdrawal  of  the  NADA's  for 
nitrofurazone.  Elsewhere  in  this  issue  of 
the  Federal  Register,  the  Commissioner 
is  issuing  a  notice  of  hearing  on  two 
related  drugs,  furaltadone  and 
furazolidone.  Because  these  drugs  raise 
safety  issues  similar  to  those  raised  by 
nitrofurazone,  the  agency  will  hold  one 
hearing  for  all  three  drugs. 


n.  Statutory  Grounds  Proposed  for 
Withdrawal  of  the  NADA's  for 
Nitrofurazone 

Under  the  Safety  Clause,  "the  (Center] 
must  provide  a  reasonable  basis  from 
which  serious  questions  about  the 
ultimate  safety  of  [nitrofurazone]  and 
the  residues  that  may  result  from  its  use 
may  be  inferred"  (44  FR  54852.  54861; 
September  21. 1979).  The  necessary 
"serious  questions"  about 
nitrofurazone's  safety  can  be  raised 
from  evidence  about  either  the  parent 
drug  or  its  metabolites.  Any  substance 
that  enters  an  animal's  body  can  be 
metabolized  (changed)  by  being 
transformed  into  other  molecules 
(metabohtes).  by  the  drug  and/or  its 
metabolites  binding  to  other  molecules 
already  present  in  the  body,  and/or  by  a 
combination  of  transformation  and 
binding.  Residues  of  an  animal  drug  in 
edible  tissues  %vill.  therefore,  be  made 
up  not  only  of  the  parent  drug,  but  also 
of  its  metabolites.  Accordingly,  when 
considering  the  safety  of  a  new  animal 
drug,  all  drug-related  residues,  including 
metabolites,  are  to  he  taken  into 
account.  This  principle  complies  with 
the  statutory  directive  that  FDA,  before 
approving  a  new  animal  drug,  evaluate 
the  safety  of  both  the  drug  and  "any 
substance  formed  in  or  on  food" 


because  of  the  use  of  the  drug  (21  U.S.C. 
360b(d)(2)(A)). 

"Serious  questions"  can  be  raised 
where  the  evidence  is  not  conclusive, 
but  merely  suggestive  of  an  adverse 
effect.  The  "serious  questions"  can  also 
relate  to  adverse  effects  other  than 
carcinogenicity,  such  as  tumorigenicity 
or  other  toxicological  endpoints.  Thus, 
the  Center  is  not  required  to 
demonstrate  that  nitrofurazone,  or  its 
metabolites,  are  carcinogenic  to  invoke 
the  Safety  Clause.  Assuming  the  Center 
does  provide  a  basis  for  questioning 
nitrofurazone's  safety,  the  sponsors  will 
have  the  ultimate  burden  of  showing  the 
drug's  safety  (44  FR  54861). 

III.  Summary  of  the  Evidence 

In  accordance  with  FDA's  procedural 
regulations  (21  CFR  12.85)  the  Center 
has  placed  on  file  with  the  Dockets 
Management  Branch  (address  above), 
copies  of  all  documents  in  the  Center's 
files  containing  information  that  is 
relevant  to  issues  in  the  hearing  and  a 
narrative  statement  summarizing  the 
evidence  the  Center  plans  to  intioduce 
at  the  hearings  For  the  benefit  of  those 
who  are  unable  to  inspect  these 
documents,  the  information  placed  on 
file  by  the  Center  is  summarized  below. 

The  primary  factual  issue  at  the 
hearing  will  be  whether  the  evidence 
raises  serious  questions  about  the 
potential  carcinogenicity  of 
nitrofurazone  that  must  be  resolved  by 
more  definitive  testing.  The  1976  notice 
of  opportunity  for  hearing  discussed  in 
detail  feeding  studies  in  rats  conducted 
by  Norwich  (41  FR  34901-08).  The 
Center  believed  that  these  studies 
showed  that  nitrofiu-azone  caused  an 
increase  in  mammary  tumors  in  female 
rats  as  compared  with  contiol  rats 
maintained  on  drug-free  diets  (41  FR 
34901).  The  Center  concluded  that 
nitrofurazone  is  tumorigenic  in  rats,  and 
that  the  data  raise  questions  about  the 
potential  carcinogenicity  of 
nitrofurazone.  The  Center  also  pointed 
to  evidence  concerning  the 
carcinogenicity  of  furazolidone  as 
raising  serious  questions  about  the 
potential  carcinogenicity  of 
nitrofurazone  because  the  two 
compounds  share  similar  structural  and 
biological  properties. 

The  Center  concluded  that  the 
sponsor's  studies  are  not  adequate  to 
assess  the  cumulative  effects  of 
exposure  to  nitrofurazone  and  its 
potential  carcinogenicity  and  other 
toxicity  because  the  studies  were  not  of 
sufficient  duration,  not  enough  animals 
were  tested,  and  only  one  dose  level 
was  tested  (41  FR  34899-34904).  Thus,  a 
safe  concentration  for  total  residues  of 
nitrofurazone  cannot  be  established. 


The  Center  states  that  nitrofurazone  is 
mutagenic  in  the  reverse  mutation  assay 
using  various  strains  ofE.  coli  WP 2. 
Nitrofurazone  has  also  been  found  to  be 
mutagenic  for  Salmonella  typhimurium 
in  tester  strains  TA  1535.  TA  98,  and  TA 
100.  In  addition,  numerous  scientific 
studies  have  shown  that  other 
nitrofurans  are  mutagenic  in  several  test 
systems.  The  Center  concludes  that 
these  results  also  raise  "serious 
questions"  about  the  safety  of 
nitrofurazone. 

Finally,  the  Center  states  that  residues 
of  nitrofurazone  are  present  in  edible 
animal  tissue  (41  FR  34907). 

In  its  request  for  a  hearing.  Norwich 
argues  that  FDA  cannot  proceed  to  a 
hearing  without  issuing  an 
environmental  impact  statement.  The 
Center  has  prepared  a  comprehensive 
document  entitied  "Finding  of  No 
Significant  Impact  and  Environmental 
Assessment  for  the  Prohibition  of  Use  of 
Three  Nitrofuran  Compounds  in  Food- 
Producing  Animals."  This  document 
carefuly  examines  the  possible 
environmental  consequences  of 
withdrawing  approval  of  nitrofurazone 
and  two  other  nitrofuran  compounds, 
and  concludes  that  the  impact  is  not 
sufficient  to  warrant  an  environmental 
impact  statement.  The  environmental 
assessment  is  available  at  the  Dockets 
Management  Branch  (address  above). 

Because  the  Commissioner  believes 
that  the  Center's  document  adequately 
considers  the  possible  environmental 
consequences  of  the  proposed 
withdrawals,  ther  is  not  reason  to  delay 
a  hearing  on  the  proposed  withdrawals. 
The  agency  has  fulfilled  its  obligation 
under  the  National  Environmental  Policy 
Act  to  take  a  close  look  at  the 
environmental  consequences  of 
withdrawing  approval  of  the  NADA's 
for  nitrofurazone.  Although 
environmental  factors  will  not  be  an 
issue  in  the  hearing,  the  Commissioner 
will  review  the  environmental 
assessment  as  part  of  the  agency's  final 
decision. 

rv.  Conclusion 

Upon  review  of  the  sponsors' 
responses  to  the  notice  of  opportunity 
for  hearing,  the  Commissioner  concludes 
that  a  hearing  is  appropriate  with 
respect  to  the  proposal  to  withdraw  the 
approval  of  the  new  animal  drug 
applications  for  nitrofurazone.  The 
issues  in  the  hearing  will  be  as  follows: 

(1)  Whether  new  evidence  shows  that 
niti-ofurazone  or  its  metabolites  are  not 
now  shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved. 
This  issue  includes: 
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(a)  Whether  there  is  a  reasonable 
basis  from  which  serious  questions 
about  the  safety  of  nitrofurazone  and 
the  residues  that  may  result  from  its  use 
may  be  inferred; 

(b)  Whether  nitrofurazone-related 
residues  are  likely  to  occur  in  edible 
tissues  when  conditions  of  use  approved 
in  the  NADA's  are  followed; 

(c)  Whether  the  residues  in  edible 
tissues  resulting  from  the  use  of 
nitrofurazone  have  been  identified,  or 
evaluated,  and  shown  to  be  safe;  and 

(d)  Whether  a  safe  concentration  can 
be  established  for  total  residues  of 
nitrofurazone. 

The  hearing  on  these  issues  will  take 
place  in  FDA  Hearing  Rm.  4A-35. 
Administrative  Law  Judge  Daniel  J. 
Davidson  will  preside.  Parties  to  the 
hearing  will  be  the  Center  and  the 
sponsors  of  the  NADA's  for 
nitrofurazone.  Any  other  interested 
person  may  participate  in  the  hearing 
and  be  accorded  the  rights  granted  to 
participants  by  FDA  regulations. 
Participants  are  required  to  assume  the 
obligations  of  participation  as  set  forth 
in  FDA  regulations.  Written  notices  of 
participation  shall  be  filed  with  the 
Dockets  Management  Branch  no  later 
than  October  4, 1984.  (See  21  CFR  12.45.) 
A  notice  of  participation  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  and  clearly  labeled 
"Nitrofurazone  Hearing." 

A  prehearing  conference  will  be  held 
on  November  19, 1984.  All  participants 
are  required  both  to  attend  the 
prehearing  conference  and  to  be 
prepared  to  comply  with  the  provisions 
of  21  CFR  12.92  which  sets  forth  the 
procedure  and  matters  to  be  considered 
at  such  conference. 

As  discussed  above,  the  Center  has 
filed  with  the  Dockets  Management 
Branch  a  narrative  statement  setting 
forth  its  position  on  the  hearing  issues 
and  a  detailed  factual  description  of  the 
evidentiary  background  upon  which  it 
intends  to  rely  at  the  hearing.  The 
Center  has  also  filed  with  the  Dockets 
Management  Branch  the  other 
documents  required  by  21  CFR  12.85, 
including  copies  of  the  NADA's, 
published  studies,  and  other  data 
bearing  on  the  question  of  whether 
nitrofurazone  has  not  been  shown  to  be 
safe.  Intrerested  persons  may  obtain  a 
copy  of  the  narrative  statement  from  the 
Dockets  Managment  Branch.  The  data 
described  above  (with  the  exception  of 
any  data  identified  as  confidential 
pursuant  to  the  provisions  of  21  CFR 
10.20(j))  may  also  be  examined  at  the 
Dockets  Management  Branch  between  9 
a.m.  to  4  p.m.,  Monday  through  Friday. 


The  other  parties  to  the  hearing  shall 
submit  all  the  written  data,  information, 
and  views  required  by  21  CFR  lZ.85(b] 
by  November  5, 1984.  Any  request  to 
extend  the  period  for  submission  of  the 
required  materials  or  for  a 
postponement  of  the  prehearing 
conference  scheduled,  shall  be 
addressed  to  the  Administrative  Law 
Judge. 

The  prehearing  conference  and 
hearing  session  will  be  open  to  the 
public.  Any  participants  may  appear  in 
person,  or  by  or  with  counsel,  or  with 
other  qualified  representatives,  and  may 
be  heard  on  relevant  matters. 

Because  this  is  a  public  hearing,  it  is 
subject  to  FDA's  guideline  concerning 
the  policy  and  procedures  for  electronic 
media  coverage  of  public  agency 
administrative  proceedings.  This 
guideline  was  published  in  the  Federal 
Register  of  April  13, 1984  (49  FR  14723). 
These  procedures  are  primarily  intended 
to  expedite  media  access  to  FDA  public 
proceedings,  inclnding  formal 
evidentiary  hearings  conducted 
pursuant  to  Part  12  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  testimony  of  witnesses  in  the 
proceedings.  Accordingly,  the  parties 
and  nonparty  participants  to  this 
hearing,  and  all  other  interested 
persons,  are  directed  to  the  guideline,  as 
well  as  the  Federal  Register  notice 
announcing  issuance  of  the  guideline,  for 
a  more  complete  explanation  of  the 
guideline's  effect  on  this  hearing. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  512, 
82  Stat  343-351  (21  U.S.C.  360b))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10). 

Dated:  August  24.  1984. 
Frank  E.  Young. 

Comissioner  of  Food  and  Drugs. 

|FR  Doe  »4-Z»00  Piled  »-31-M  fc45  am) 
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(Docket  No.  76N-0231,  NAOA  No*.  12-739 
and  es-059] 

Norwich-Eaton  Pharmacautlcals; 
Furaltadon*  (NF-260);  Notic*  of 
Hearing  on  a  Proposal  to  withdraw 
Approval  of  Cartain  Naw  Animal  Drug 
Applications 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  a 
hearing  on  a  proposal  to  withdraw 
approval  of  certain  new  animal  drug 
applications  (NADA's).  On  August  17, 
1976,  the  Director  of  FDA's  Center  for 
Veterinary  Medicine  (the  Center) 
(formerly  the  Bureau  of  Veterinary 
Medicine)  issued  a  notice  of  opportunity 
for  hearing  (41  FR  34891)  proposing  to 
withdraw  approval  of  the  NADA's  for 
furaltadone.  Norwich-Eaton 
Pharmaceuticals  (formerly  Norwich 
Pharmacal  Co.  and  Eaton  Laboratories). 
Division  of  Morton-Norwich  Products. 
Inc.  (Norwich),  responded  by  filing 
requests  for  a  hearing.  In  an  advance 
notice  of  hearing  published  on  April  8, 
1977  (42  FR  18660),  the  Acting 
ConMnissioner  of  Food  and  Drugs 
armounced  that  a  formal  evidentiary 
hearing  would  be  held  on  the  proposal 
to  withdraw  approval  of  NADA's  12-738 
and  65-059,  for  the  use  of  furaltadone 
(NF-260)  in  food-producing  animals. 
This  notice  of  hearing  provides 
additional  factual  and  legal  Information 
concerning  the  proposal  to  withdraw 
approval  of  the  NADA's.  and  identifies 
the  factual  issues  that  will  be  the  subject 
of  the  evidentiary  hearing. 

DATES:  Prehearing  conference  on 
Monday,  November  19, 1984,  beginning 
at  10  a.m.;  written  notices  of 
participation  due  by  October  4, 1984; 
disclosure  of  data  and  information  due 
by  November  5, 1984. 

ADDRESSES:  The  prehearing  conference 
will  be  held  in  Rm.  4A-35,  5600  Fishers 
Lane,  Rockville.  MD  20857;  written 
notices  of  participation  and  disclosure 
of  data  and  information  are  to  be  sent  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administratioo,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Theodore  E.  Herman,  Regulations  PoUcy 
Staff  (HFC-10).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3480. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Furaltadone  (NF-2a0)  is  a  member  of 
a  class  of  chemicals  called 
"nitrofurans,"  which  are  used  in  animals 
for  therapeutic  purposes.  The  initial  new 
animal  drug  appHcation  for  furaltadone 
was  approved  by  FDA  in  1962  for 
treating  mastitis  in  dairy  cows  via 
infusion  into  the  mammary  gland.  There 
are  several  regulations  in  effect  relating 
to  the  use  of  furaltadone  (21  CFR 
526.1014,  540.874g,  and  556.280). 

In  a  notice  of  opportunity  for  hearing 
published  in  the  Federal  Register  of 


34968 


Federal  Regbter  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


August  17. 1978  (41  FR  34891),  the  Center 
proposed  to  withdraw  approval  of  the 
NADA's  for  furaltadone  under  section 
512(e)(1)(B)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act).  The  Center 
based  this  proposal  on  new  evidence 
that  furaltadone,  when  fed  to  laboratory 
animals,  produced  tumors.  Section 
512(e)(1)(B)  of  the  act,  often  referred  to 
as  the  "Safety  Clause,"  provides  that: 
(e)(1)  The  Secretary  shall,  after  due 
notice  and  opportunity  for  hearing  to  the 
applicant,  issue  an  order  withdrawing 
approval  of  an  application  filed 
pursuant  to  subsection  (b)  with  respect 
to  any  new  animal  drug  if  the  Secretary 
finds — 


(B)  that  new  evidence  not  contained 
in  such  application  or  not  available  to 
the  Secretary  until  after  such  application 
was  approved,  or  tests  by  new  methods, 
or  tests  by  methods  not  deemed 
reasonably  applicable  when  such 
appUcation  was  approved,  evaluated 
together  with  the  evidence  available  to 
the  Secretary  when  the  application  was 
approved,  shows  that  such  drug  is  not 
shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  apphcation  was 
approved  *  *  *. 
21  U.S.C.  360b(e)(l)(Bl. 

Norwich-Eaton  Pharmaceuticals,  Inc., 
P.O.  Box  191,  Norwich.  NY  13815.  the 
sponsor,  filed  a  request  for  hearing  in 
response  to  the  notice  of  opportimity  for 
hearing.  In  an  advance  notice  of  hearing 
published  on  April  a  1977  (42  FR  18660), 
the  Commissioner  announced  that  a 
formal  evidentiary  public  hearing  would 
be  held  on  the  Center's  proposal  to 
withdraw  approval  of  the  NADA's  for 
furaltadone.  This  notice  provides 
additional  information  concerning  the 
proposed  withdrawal  of  the  NADA's  for 
furaltadone.  Elsewhere  in  this  issue  of 
the  Federal  Register,  the  Commissioner 
is  issuing  a  notice  of  hearing  on  two 
related  drugs,  nitrofurazone  and 
furazolidone.  Because  these  drugs  raise 
safety  issues  similar  to  those  raised  by 
furaltadone,  the  agency  will  hold  one 
hearing  for  all  three  drugs. 

n.  Statutory  Grounds  Proposed  for 
Withdrawal  of  the  NADA's  for 
Furaltadone 

Under  the  Safety  Clause,  "the  Bureau 
[Center]  must  provide  a  reasonable 
basis  from  which  serious  questions 
about  the  ultimate  safety  of 
[furaltadone]  and  the  residues  that  may 
result  from  its  use  may  be  inferred"  (44 
FR  54852.  54861;  September  21, 1979). 
The  necessary  "serious  questions"  about 
furaltadone's  safety  can  be  raised  from 
evidence  about  either  the  parent  drug  or 


its  metabolites.  Any  substance  that 
enters  an  animal's  body  can  be 
metabolized  (changed)  by  being 
transformed  into  other  molecules 
(metabolites),  by  the  drug  and/or  its 
metabolites  binding  to  other  molecules 
already  present  in  the  body,  and/or  by  a 
combination  of  transformation  and 
binding.  Residues  of  an  animal  drug  in 
edible  tissues  will,  therefore,  be  made 
up  not  only  of  the  parent  drug,  but  also 
of  its  metabolites.  Accordingly,  when 
considering  the  safety  of  a  new  animal 
drug,  all  drug-related  residues,  including 
metabolites,  are  to  be  taken  into 
account.  This  principle  complies  with 
the  statutory  directive  that  FDA,  before 
approving  a  new  animal  drug,  evaluate 
the  safety  of  both  the  drug  and  "any 
substance  formed  in  or  on  food" 
because  of  the  use  of  the  drug  (21  U.S.C. 
360b(d)(2)(A)). 

"Serious  questions"  can  be  raised 
where  the  evidence  is  not  conclusive, 
but  merely  suggestive  of  an  adverse 
effect.  The  "serious  questions"  can  also 
related  to  adverse  effects  other  than 
carcinogenicity,  such  as  tumorigenicity 
or  other  toxicological  endpoinfs.  Thus, 
the  Center  is  not  required  to 
demonstrate  that  furaltadone,  or  its 
metabolites,  are  carcinogenic  to  invoke 
the  Safety  Clause.  Assuming  the  Center 
does  provide  a  basis  for  questioning 
furaltadone's  safety,  the  sponsors  will 
have  the  ultimate  burden  of  showing  the 
drug's  safety  (44  FR  54861). 

in.  Summary  of  the  Evidence 

In  accordance  with  FDA's  procedural 
regulations  (21  CFR  12.85)  the  Center 
has  placed  on  file  with  the  Dockets 
Management  Branch  (address  above), 
copies  of  all  documents  in  the  Center's 
files  containing  information  that  is 
relevant  to  issues  in  the  hearing  and  a 
narrative  statement  summarizing  the 
evidence  the  Center  plans  to  introduce 
at  the  hearing.  For  the  benefit  of  those 
who  are  unable  to  inspect  these 
documents,  the  information  placed  on 
file  by  the  Center  is  summarized  below. 

The  primary  factual  issue  at  the 
hearing  will  be  whether  the  evidence 
raises  serious  questions  about  the 
potential  carcinogenicity  of  furaltadone 
that  must  be  resolved  by  more  definitive 
testing.  The  1976  notice  of  opportunity 
for  hearing  discussed  in  detail  feeding 
studies  in  rats  conducted  by  Norwich 
(41  FR  34892).  The  Center  believed  that 
these  studies  showed  that  furaltadone 
induced  mammary  tumors  in  female 
rats,  that  furaltadone  caused  an  increase 
in  the  number  of  mammary 
adenocarcinomas  (cancers)  which 
developed  in  female  rats  compared  with 
control  rats  maintained  on  drug-free 
diets,  and  that  furaltadone  may  be  a 


more  potent  tumor  inducer  than 
furazolidone  (41  FR  34892).  The  Center 
concluded  that  furaltadone  is 
tumorigenic  in  rats,  and  that  the  data 
raise  questions  about  the  potential 
carcinogenicity  of  furaltadone.  The 
Center  also  pointed  to  evidence 
concerning  the  carcinogenicity  of 
furaltadone  as  raising  serious  questions 
about  the  potential  carcinogenicity  of 
furaltadone  because  the  two  compounds 
share  similar  structural  and  biological 
properties. 

The  Center  concluded  that  the 
sponsor's  studies  are  not  adequate  to 
assess  the  cumulative  effects  of 
exposure  to  furaltadone  and  its  potential 
carcinogenicity  and  other  toxicity 
because  the  studies  were  not  of 
sufficient  duration,  not  enough  animals 
were  tested,  and  only  one  dose  level 
was  tested  (41  FR  34844,  34892-34985). 
Thus,  a  safe  concentration  for  total 
residues  of  furaltadone  cannot  be 
established. 

The  Center  states  that  furaltadone  is 
mutagenic  in  the  reverse  mutation  assay 
using  various  strains  of  E.  coli  VW^  and 
that  numerous  scientific  studies  have 
shown  that  other  nitrofurans  are 
mutagenic  in  several  test  systems.  The 
Center  concludes  that  these  results  also 
raise  "serious  questions"  about  the 
safety  of  furaltadone. 

Finally,  the  Center  states  that  residues 
of  furaltadone  are  present  in  edible 
animal  tissue  (41  FR  34898). 

In  its  request  for  a  hearing,  Norwich 
argues  that  FDA  cannot  proceed  to  a 
hearing  without  issuing  an 
environmental  impact  statement.  The 
Center  has  prepared  a  comprehensive 
document  entitled  "Finding  of  No 
Significant  Impact  and  Environmental 
Assessment  for  the  Prohibition  of  Use  of 
Three  Nitrofuran  Compounds  in  Food- 
Producing  Animals."  "This  document 
carefully  examines  the  possible 
environmental  consequences  of 
withdrawing  approval  of  furaltadone 
and  two  other  nitrofuran  compounds, 
and  concludes  that  the  impact  is  not 
sufficient  to  warrant  an  environmental 
impact  statement.  The  environmental 
assessment  is  available  at  the  Dockets 
Management  Branch. 

Because  the  Commissioner  believes 
the  the  Center's  docimient  adequately 
considers  the  possible  environmental 
consequences  of  the  proposed 
withdrawals,  there  is  no  reason  to  delay 
a  hearing  on  the  proposed  withdrawals. 
The  agency  has  fulfilled  its  obligation 
under  the  National  Environmental  Policy 
Act  to  take  a  close  look  at  the 
environmental  consequences  of 
withdrawing  approval  of  the  NADA's 
for  furaltadone.  Although  environment.il 
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factors  will  not  be  an  is«ue  in  the 
hearing,  the  Commissioner  will  review 
the  environmental  assessment  as  part  of 
the  agency's  final  decision. 

rv.  ConcIiuioD 

Upon  review  of  the  sponsor's 
responses  to  the  notice  of  opportunity 
for  hearing,  the  Commissioner  concludes 
that  a  hearing  is  appropriate  with 
respect  to  the  proposal  to  withdraw  the 
approval  of  the  new  animal  drug 
applications  for  furaltadone.  The  issues 
in  the  hearing  will  be  as  follows: 

(1]  Whether  new  evidence  shows  that 
furaltadone  or  its  metabolites  are  not 
now  shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved. 
This  issue  includes: 

(a)  Whether  there  is  a  reasonable 
basis  from  which  serious  questions 
about  the  safety  of  furaltadone  and  the 
residues  that  may  result  from  its  use 
may  be  inferred; 

(b)  Whether  furaltadone-related 
residues  are  likely  to  occur  in  edible 
tissues  when  conditions  of  use  approved 
in  the  NADA's  are  followed; 

(c)  Whether  the  residues  in  edible 
tissue  resulting  from  the  use  of 
furaltadone  have  been  identified,  or 
evaluated,  and  shown  to  be  safe;  and 

(d)  Whether  a  safe  concentration  can 
be  established  for  total  residues  of 
furaltadone. 

The  hearing  on  these  issues  will  take 
place  in  FDA  Hearing  Rm.  4A-35. 
Administrative  Law  Judge  Daniel  J. 
Davidson  will  preside.  Parties  to  the 
hearing  will  be  the  Center  and  the 
sponsors  of  the  NADA's  for  furaltadone. 
Any  other  interested  person  may 
participate  in  the  hearing  and  be 
accorded  the  rights  granted  to 
participants  by  FDA  regulations. 
Participants  are  required  to  assume  the 
obligations  of  participation  as  set  forth 
in  FDA  regulations.  Written  notices  of 
participation  shall  be  filed  with  the 
Dockets  Management  Branch  no  later 
than  November  5, 1984.  A  notice  of 
participation  shall  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  clearly 
labeled  "Furaltadone  Hearing." 

A  prehearing  conference  will  be  held 
on  November  19, 1984.  All  participants 
are  required  both  to  attend  the 
prehearing  conference  and  to  be 
prepared  to  comply  with  the  provisions 
of  21  CFR  12.92  which  sets  forth  the 
procedure  and  matters  to  be  considered 
at  such  conference. 

As  discussed  above,  the  Center  has 
filed  with  the  IDockets  Management 
Branch  a  narrative  statement  setting 
forth  its  position  on  the  hearing  issoes 
and  a  detailed  factual  description  of  the 


evidentiary  background  upon  which  it 
intends  to  rely  at  the  hearing.  The 
Center  has  also  filed  with  the  Dockets 
Management  Branch  the  other 
documents  required  by  21  CFR  12.85, 
including  copies  of  the  NADA's. 
published  studies,  and  other  data 
bearing  on  the  question  of  whether 
furaltadone  has  not  been  shown  to  be 
safe.  Interested  persons  may  obtain  a 
copy  of  the  narrative  statement  from  the 
Dockets  Management  Branch.  The  data 
described  above  may  also  be  examined 
(with  the  exception  of  any  data 
identified  as  confidenhal  pursuant  to  the 
provisions  of  21  CFR  10.20[j))  at  the 
Dockets  Management  Branch  between  9 
a.m.  to  4  p.m.,  Monday  through  Friday. 
The  other  parties  to  the  hearing  shall 
submit  all  the  written  data,  information, 
and  views  required  by  21  CFR  12.85(b) 
by  November  5. 1984.  Any  request  to 
extend  the  period  for  submission  of  the 
required  materials  or  for  a 
postponement  of  the  prehearing 
conference  scheduled,  shall  be 
addressed  to  the  Administrative  Law 
Judge. 

The  prehearing  conference  and 
hearing  session  will  be  open  to  the 
public.  Any  participants  may  appear  in 
person,  or  by  or  with  counsel,  or  with 
other  qualified  representatives,  and  may 
be  heard  on  relevant  matters. 

Because  this  is  a  public  hearing,  it  is 
subject  to  FDA's  guideline  concerning 
the  policy  and  procedures  for  electronic 
media  coverage  of  public  agency 
administration  proceedings.  This 
guideline  was  published  in  the  Federal 
Registar  of  April  13. 1984  (49  FR  14723). 
These  procedures  are  primarily  intended 
to  expedite  media  access  to  FDA  public 
proceedings,  including  formal 
evidentiary  bearings  conducted 
pursuant  to  Part  12  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administratiYe  proceedings,  including 
the  testimony  of  witnesses  in  the 
proceeding.  Accordingly,  the  parties  and 
nonparty  participants  to  this  hearing, 
and  all  other  interested  persons,  are 
directed  to  the  guideline,  as  well  as  the 
Federal  Register  notice  announcing 
issuance  of  the  guideline,  for  a  more 
complete  explanation  of  the  guideiine's 
effect  on  this  hearing. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec  512, 
82  Stat.  34a-351  (21  U.S.C.  380b)}  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  IMigs  (21 
CFR  5.10). 


Dated:  August  24, 1984. 
Fraak  E.  Young. 

Commissioner  of  Food  and  Druga. 

[FB  Doc  M-aSSU  PIM  S-n-M:  MB  aa) 
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[Docket  No*.  •OP-OIOO  et  aL] 

Availability  of  Approved  VarlancM  for 
Lasar  Ught  Show* 

AOBlCv:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administratioa  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  six 
organizations  that  manufacture  and 
produce  laser  light  shovirs.  li^t  show 
projectors,  or  both.  The  projector 
provides  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"SUPn£MENTAirV  mroRMATION.'' 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockvilie.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Tracy  Summers,  Center  for  Devices  and 
Radiological  Health  (HFZ'-84),  Food  and 
Drug  Administration,  5800  Fishers  Lane. 
RockviOe,  MD  20857.  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  Under 
S  10ia4  (21  CFR  1010.4)  of  the 
regulations  governing  estabUshment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1966  (42  U.S.C  263f), 
FDA  has  granted  each  of  the  six 
organizations  bated  in  the  table  below  a 
variance  from  1 1040.11(c)  (21  CFR 
1040.11(c))  of  the  performance  standard 
for  laser  products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
whow  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  11 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product 
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G[)Rli  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  design,  by  warnings 
in  the  user  manual  and  on  the  products, 
and  by  procedures  for  personnel  who 
will  operate  the  products.  Therefore,  on 


the  effective  dates  specified  in  the  table 
below,  FDA  approved  the  requested 
variances  by  letter  to  each  manufacturer 
from  the  Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  that  product,  each 


product  shall  bear  on  the  certification 
label  required  by  §  1010.2(a)  (21  CFR 
1010, 2(a))  a  variance  number,  which  is 
the  FDA  docket  number,  and  the 
effective  date  of  the  variance  as 
specified  in  the  table  below. 


OodMi^4a 


Manufactunng  organczation 


Demonstration  laser  [xoduci 


EfleclhM  (tele/ 
tarmnation  date 


aoP-0100  (extonann)..,  Coharanl  Innovations.  Inc.  2788  152  Avenue.  N.E..  nedmotid. 
Wasnngton  98062 

Image  Engmeenno  Coip..  10  Beacon  Street  SomerviNe.  Mass 
02143. 

UgTitrig  System*  Deaign.  Inc..  4J0i  WalbnOge  StieeL  Orlando. 
Flonda  32808 

MWI  Doney  Productions,  dba  Walt  Disney  World.  Sunbenk  Suits 
405.  PC  Box  40.  Uke  Buena  V>sta.  Flonda  32830 

Ntmncea  Dimensional  Displays.  >nc.  16472  Staft  Atenue.  No 
102.  Van  Nuys.  CalilorTva  31406 


80P-01S7  (exMnaion) 
81P-0001  (extanaion). 

S4V-01 42 

Mv-oieo 


S4V-0183. 


Laaer  Media.  Inc ,  2046  Annacost  Avenue.  Los  Angeles.  CaMor- 
ma  90025 


Conerent  kviovations.  Oast  :v  "Rainbow '  protectors  and  ttie  laser  light  atiows 
manutactured.  assembled,  and  produced  by  Coherent  InnovaOona.  Inc.  noorpo- 
ratmg  these  protectors 

Laser  tgtit  show's  arx)  the  Model  Senes  300  laser  protectors  manufactured, 
assembled,  arm  p,-oduc«c!  by  image  Engneermg  Corp 

Lighting  Systems  Design  laser  light  show*  and  the  incorporated  Lighting  Syttams 
Design  Model  PM2500AD  Luma  Protection  System  wtvch  contains  a  Claaa  IV 
■on  laaer 

Watt  DIsrwy  Productions  laser  light  show,  "A  New  World  Fantaay" _ _ 


Advanced  Dimensnnal  Disula^.  irv:  laser  Hght  shows  end  the  Large  Formal 
HoiographK  Displays  and  Display  Devices  rxxirporated  .nto  these  laser  Ighl 
show 

MarHjtacture  ol  tt^e  Laser  Medu  Chroma  Ray  and  Stmg  Ray  Models  I  ar«)  II  laaer 
protectors   This  vanance  does  not  cover  the  production  o<  laaer  light  show* 


Junes.  1864- 
JuneS.  1886. 

June  11.  1864- 

June  11, 

1866. 
May  31,  1864- 

May  31.  1966. 

Junes,  1984- 
June  8.  1988, 

June  8,  1964- 
June  8.  1986, 

June  8.  1964- 
June8.  1986, 


In  accordance  with  §  1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  BrancJi  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday, 

Dated:  August  24,  1934. 

Maurice  D.  Kinslow, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc,  84-23297  Filed  8-71-84:  8.45  am) 
BIUJNQ  C006  41tO-01-M 


[Docket  No.  S4F-0274] 

Cib»-G«igy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  di-tert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  for  use  as  an  antioxidant/ 
stabilizer  for  polystyrene  intended  for 
use  in  contact  with  food. 
FOR  FUrrHER  INFORMATION  CONTACT: 
Ceraldine  E.  Harris,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW,,  Washington,  DC  20204,  202-472- 
5690. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 


U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP4B3813)  has  been  filed  by 
Ciba-Geigy  Corp.,  Three  Skyline  Drive, 
Hawthorne,  NY  20532,  proposing  that 
§  178.2010 /4/j//ox/a'a/7te  and/or 
stabilizers  for  polymers  (21  CFR 
§  178.2010)  be  amended  to  provide  for 
the  safe  use  of  di-fert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  for  use  as  an  antioxidant/ 
stabilizer  for  polystyrene  and  rubber- 
modified  polystrene  complying  with  21 
CFR  177,1640. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979;  44  FR  71742), 

Dated:  August  27.  1984. 
Taylor  M.  Quinn. 

Acting  Director.  Center  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  84-23296  Piled  a-31-M:  8:45  am) 
BIUJNQ  CODE  «1«0-01-M 


[Dock«t  No.  84V-0143] 

Elscint,  Inc.;  Availability  of  Approved 
Variance  for  Computed  Tomography  X 
Ray  Systems 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing 


that  a  variance  from  the  performance 
standard  for  laser  products  has  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for 
computed  tomography  x-ray  (CT) 
systems  manufactured  by  Elscint,  Inc. 
The  electronic  product  employs  lasers  to 
provide  a  pattern  of  alignment  lines  for 
proper  positioning  of  the  patient  prior  to 
a  CT  scan. 

DATES:  The  variance  became  effective 
June  11, 1984,  and  ends  June  11, 1989. 

ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers,  Center  for  Devices  and 
Radiological  HealthJHFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under 
§1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  283f). 
FDA  has  granted  Elscint,  Inc.,  930 
Commonwealth  Ave..  Boston.  MA  02215. 
a  variance  from  §  1040.10(f)(6)  (21  CFR 
1040,10(f)(6))  of  the  performance 
standard  for  laser  products  for  its  CT 
systems. 

The  specific  requirements  of  the 
standard  for  which  a  variance  has  been 
granted  pertain  to  the  provision  of 
§  1040.10(f)(6)  that  otherwise  would 
require  the  CT  systems  to  be  equipped 
with  beam  attenuators  to  reduce  the 
laser  radiation  output  of  the  laser  for 
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patient  alignment  to  below  Class  I 
limits.  All  other  provisions  of  the 
performance  standard  remain  applicable 
to  the  product. 

CDRH  has  determined  that:  (a)  The 
requirement  of  {  1040.10(f)(6)  is  not 
appropriate  for  the  product;  and  (b) 
suitable  means  of  radiation  safety  and 
protection  are  provided  by  constraints    « 
on  the  physical  and  optical  design  by 
warnings  in  the  user  manual  and  on  the 
product  and  by  procedures  for  personnel 
who  will  operate  the  product.  Therefore, 
on  June  11. 1984.  FDA  approved  the 
requested  variance  by  letter  to  the 
manufacturer  from  the  Deputy  Director 
of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufact\irer,  the  CT  systems  shall 
bear  on  the  certification  label  required 
by  S  1010.2(a)  (21  CFR  1010.2(a))  a 
variance  number,  which  is  the  docket 
number  appearing  in  the  heading  of  this 
notice,  and  the  effective  date  of  the 
variance. 

In  accordance  with  §  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above] 
any  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  24. 1984. 
Maurica  D.  Kindow. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs.. 

[FR  Doc  M-232Se  Filwj  S-31-M^  KM  am) 
MLUNQ  COOC  41MM>1-M 


[Dockvt  No.  76N-0172.  NADA  No*.  »-073,  »- 
393, 11-698, 12-061,  and  13-905] 

H«ss  k  Clark,  at  al^  Furazolidon*  (NF- 
180);  HMiing  on  ■  Proposal  To 
Withdraw  Approval  of  Certain  Naw 
Animal  Drug  Applications 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
hearing  on  a  proposal  to  withdraw 
approval  of  certain  new  animal  drug 
applications  (NADA's).  On  May  13, 
1976,  the  Director  of  FDA's  Center  for 
Veterinary  Medicine  (the  Center) 
(formerly  the  Bureau  of  Veterinary 
Medicine)  issued  a  notice  of  opportunity 
for  hearing  (41  FR  19907)  proposing  to 
withdraw  approval  of  the  NADA's  for 
furazolidone.  Norwich-Eaton 
Pharmaceuticals  (formerly  Norwich 
Pharmacal  Co.  and  Eaton  Laboratories). 
Division  of  Morton-Norwich  Products, 


Inc.  (Norwich),  and  Hess  &  Clark.  Inc. 
(Hess  &  Clark),  responded  by  filing 
requests  for  a  hearing.  In  an  advance 
notice  of  hearing  published  on  April  8, 
1977  (42  Fiy  8860),  the  Acting 
Commissioner  of  Food  and  Drugs 
announced  that  a  formal  evidentiary 
hearing  would  be  held  on  the  Director's 
proposal  to  withdraw  approval  of 
NADA's  9-073,  9-393, 11-698, 12-061, 
and  13-805,  for  the  use  of  furazoUdone 
(NF-180)  in  food-producing  animals. 
This  notice  of  hearing  provides 
additional  factual  and  legal  information 
concerning  the  proposal  to  withdraw 
approval  of  the  NADA*8,  and  identifies 
the  factual  issues  that  will  be  the  subject 
of  the  evidentiary  hearing. 
DATES:  Prehearing  conference  on 
Monday,  November  19, 1994,  beginning 
at  10  a.m.;  written  notices  of 
participation  due  by  October  4, 1984: 
disclosure  of  data  and  information  due 
by  November  5, 1984. 
ADDRESSES:  The  prehearing  conference 
will  be  held  in  Rm.  4A-35,  5600  Fishers 
Lane,  Rockville.  MD  20857;  written 
notices  of  participation  and  disclosure 
of  data  and  information  are  to  be  sent  to 
the  Dockets  Management  foanch  (HFA- 
305],  Food  and  Eh-ug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT. 

Theodore  E.  Herman,  Regulations  Policy 
Staff  (HFC-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3480. 

SUPPLEMENTARY  INFORMA-PON: 
I.  Background 

Furazohdone  (NF-180)  is  a  member  of 
a  class  of  chemicals  called 
"nitrofurans,"  which  are  used  in  animals 
for  therapeutic  purposes.  The  initial 
NADA  for  furazohdone  was  approved 
by  FDA  in  1953.  Furazolidone  is 
marketed  under  several  NADA's  for  use 
in  poultry  and  swine  as  an  antibacterial 
and  antiprotozoan  agent.  There  are 
several  regulations  in  effect  relating  to 
the  use  of  furazolidone  (21  CFR  510.515, 
556.290,  558.15(g)(1),  and  558.262). 

In  a  notice  of  opportimity  for  hearing 
published  in  the  Federal  Register  of 
August  4, 1971  (36  FR  14343),  the  Center 
proposed  to  withdraw  approval  of  the 
NADA's  for  furazolidone  under  section 
512(e)(1)(B)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  The  Center 
based  this  proposal  on  new  evidence 
that  furazolidone,  when  fed  to 
laboratory  animals,  produced  tumors. 
Section  512(e)(1)(B)  of  the  act.  often 
referred  to  as  the  "Safety  Clause," 
provides  that: 

(e)(1)  The  Secretary  shall,  after  due  * 
notice  and  opportunity  for  hearing  to  the 


applicant  issue  an  order  withdrawing 
approval  of  an  application  filed 
pursuant  to  subsection  (b)  with  respet  to 
any  new  animal  drug  if  the  Secretary 
finds — 


(B)  that  new  evidence  not  contained 
in  such  application  or  not  available  to 
the  Secretary  until  after  such  application 
was  approved,  or  tests  by  new  methods, 
or  tests  by  methods  not  deemed 
reasonably  applicable  when  such 
application  was  approved,  evaluated 
together  with  the  evidence  available  to 
the  Secretary  when  the  application  was 
approved,  shows  that  such  drag  is  not 
shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  apphcation  was 
approved  *  *  *. 

2  U.S.C.  360b(e)(l)(B). 

Norwich  and  Hess  &  Clark,  the 
sponsors,  filed  requests  for  hearing  in 
response  to  the  notice  of  opportunity  for 
hearing. 

The  agency  did  not,  however,  hold  a 
hearing.  After  reviewing  additional 
evidence,  including  long-term  feeding 
studies  submitted  after  publication  of 
the  1971  notice,  the  Center  concluded 
that  furazohdone  was  carcinogenic,  and 
not  just  tumorigenic.  The  Center 
withdrew  the  original  notice  and 
published  a  second  notice  of  opportunity 
for  hearing  in  the  Federal  Register  of 
May  13, 1978  (41  FR  19907).  The  1976 
notice  cited  only  21  U.S.C.  380b(d)(l))(H) 
as  the  basis  for  proposing  to  withdraw 
approval  of  the  NADA's.  This  provision, 
known  as  the  "Delaney  Clause," 
requires  the  Secretary, of  Health  and 
Human  Services  (the  Secretary)  to 
refuse  approval  of  an  NADA  if: 

Such  drug  induces  cancer  when 
ingested  by  man  or  animal  or,  after  tests 
which  are  appropriate  for  the  evaluation 
of  the  safety  of  such  drug,  induces 
cancer  in  man  or  animal  *  *  *  (unless] 
the  Secretary  finds  that,  under  the 
conditions  of  use  specified  in  proposed 
labeling  and  reasonably  certain  to  be 
followed  in  practice,  (i)  such  drug  will 
not  adversely  affect  the  animals  for 
which  it  is  intended,  and  (ii)  no  residue 
of  such  drug  will  be  found  (by  methods 
of  examination  prescribed  or  approved 
by  the  Secretary  *  *  *)  in  any  edible 
portion  of  such  animals  after  slaughter 
or  in  any  food  yielded  by  or  derived 
from  the  Uving  animals. 

The  1976  notice  of  opportimity  for 
hearing  said  that  evidence  showed 
furazolidone  to  be  carcinogenic,  and 
noted  that  the  Delaney  Clause  bars  the 
use  of  carcinogenic  animal  drugs  unless 
a  method  of  analysis  has  been  approved 
that  can  assure  that  "no  residue"  of  the 


I 
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drug  ia  found  in  edible  tissue  (41  FR 
19913). 

Norwich-Eaton  Miarmaceuticals.  Inc., 
P.O.  Box  191.  Norwich.  NY  13815,  and 
Hess  ft  Gark,  Inc.,  7th  and  Orange  Sis.. 
Ashland.  OH  44805.  responded  to  the 
1976  notice  of  opportunity  for  hearing  by 
filing  requests  for  hearing.  Subsequently, 
SmithKline  Anima]  Health  Products, 
1800  PaoD  Pike,  West  Chester,  PA  19380, 
purchased  from  Norwich  furazolidone 
NADA's  9-^93  and  13-805. 

In  an  advance  notice  of  hearing 
published  on  April  8. 1977  f42  FR  18660). 
the  Commissioner  announced  that  a 
formal  evidentiary  public  hearing  would 
be  held  on  the  Center's  proposal  to 
withdraw  approval  of  the  NADA's  for 
furazolidone.  This  notice  provides 
additional  information  concerning  the 
proposed  withdrawal  of  the 
furazolidone  NADA's.  Elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Commissioner  is  issuing  notices  of 
hearing  on  two  related  new  animal 
drugs,  nitrofurazone  and  furaltadone. 
Because  these  drugs  raise  safety  issues 
similar  to  those  raised  by  furazolidone, 
the  agency  will  hold  one  hearing  for  all 
three  drugs. 

n.  Statutory  Grounds  Now  Proposed  for 
Withdrawal  of  the  NADA's  for 
Furazolidone 

The  agency  has.  in  the  two  notices  of 
opportunity  for  hearing  described  above, 
proposed  to  withdraw  approval  of  the 
NADA's  for  furazolidone  under  the 
Safety  Clause  (in  the  1971  notice)  and 
the  Delaney  Clause  (in  the  1976  notice). 
This  notice  of  hearing  is  based  on  both 
of  these  provisions  of  the  act.  The  act 
requires  withdrawal  of  an  approved 
NADA  if  new  evidence  shows  either 
that  the  approved  drug  is  "not  shown  to 
be  safe  *  *  *  or  that  [the  Delaney 
Clause]  applies  to  such  drug."  (Emphasis 
added).  See  Rhone-Poulenc,  Inc.  v.  Food 
and  Drug  Administration,  636  F.2d  750 
(D.C.  Cir.  1980).  The  statutory  language 
thus  clearly  permits  rehance  on  the 
Safety  Clause  and  the  Delaney  Clause 
as  independoit  grounds  for  withdrawal 
of  the  NADA's  for  furazolidone. 

The  legislative  history  surrounding 
.enactment  of  the  anti-cancer  provisions 
of  the  act  lilcewise  shows  that  approved 
NADA's,  even  when  subject  to  the 
Delaney  Clause,  are  also  subject  to  the 
Safety  Clause.  From  the  enactment  of 
section  409  of  the  act  (Food  Additives 
Amendment  of  1958;  Pub.  L  85-929).  the 
first  provision  of  the  act  to  contain  an 
anti-cancer  clause,  through  passage  of 
the  Animal  Drug  Amendments  of  1968 
(Pub.  L  90-399),  which  consolidated 
various  provisions  of  the  act  governing 
the  premarketing  approval  of  animal 
drugs.  Congress  always  intended  that  all 


regulated  compounds  would  be  subject 
both  to  their  respective  anti-cancer 
clauses  and  to  their  general  safety 
provisions.  For  a  full  discussion  of  the 
relevant  legislative  history,  see  FDA's 
proposal  on  "Chemical  Comp()unds  in 
Food-Producing  Animals;  Criteria  and 
Procedures  for  Evaluating  Assays  for 
Carcinogenic  Residues,"  published  in 
the  Federal  Register  of  March  20. 1979; 
44  FR  17071-73. 

In  sum.  the  evidence  that  furazolidone 
is  carcinogenic  is  relevant  to  the 
question  of  whether  the  NADA's  for  the 
drug  should  be  withdrawn  under  the 
Safety  Clause,  as  well  as  the  Delaney 
Clause.  Therefore,  the  Commissioner 
concludes  that  both  the  Delaney  Clause 
and  the  Safety  Clause  may  serve  as 
potential  bases  for  withdrawing 
approval  of  the  NADA's  for  the  use  of 
furazohdone  in  food-producing  animals. 
Including  the  Safety  Clause  as  an 
independent  ground  for  the  proposed 
action  is  consistent  with  the  1971  notice 
of  opportunity  for  hearing  and  the 
NADA-hoIders  will  not  be  prejudiced  by 
the  citation  of  this  provision  in  the 
notice  of  hearing.  See,  e.g.,  44  FR  11835- 
36;  March  2, 1979,  where  the  notice  of 
opportunity  for  hearing  for  Alevaire 
raised  only  effectiveness  as  an  issue, 
while  the  notice  of  hearing  added  safety 
of  the  drug  as  an  additional  issue.  Since 
1976,  the  sponsors  have  known  the  basic 
facts  upon  which  the  Center  will  rely; 
invoking  the  Safety  Clause  has  the 
primary  effect  in  this  proceeding  of 
providing  a  separate  statutory  ground 
against  which  the  available  evidence 
must  be  measured  to  determine  if 
approval  should  be  withdrawn. 

A.  The  Delaney  Clause 

Under  the  Delaney  Clause,  the  Center 
is  required  to  establish  that  furazolidone 
has  been  shown  to  cause  cancer  in 
laboratory  animals.  As  originally 
enacted,  the  Delaney  Clause  banned  all 
animal  drugs  that  induced  cancer  in  man 
or  laboratory  animals.  This  provision 
was  amended  in  1962  to  allow  approval 
of  carcinogenic  animal  drugs,  provided 
that  "no  residue"  of  the  drug  is  found  in 
animal  tissue  when  an  approved 
analytical  method  is  used.  This 
amendment  is  known  as  the  "DES 
exception."  It  provides  that  the  agency 
can  approve  a  carcinogenic  animal  drug 
if,  under  the  conditions  of  use  specified 
in  proposed  labeling  and  reasonably 
certain  to  be  followed  in  practice,  the 
drug  "will  not  adversely  affect  the 
animals  for  which  it  is  intended"  and 
that  "no  residue  of  such  drug  will  be 
found  (by  methods  of  examination 
prescribed  or  approved  by  the  Secretary 
*  *  *).  in  any  edible  portion  of  such 
animals  after  slaughter  or  in  any  food 


yielded  by  or  derived  from  the  living 
animals"  (21  U.S.C  360b(d)(l)(H)). 

If  applied  literally,  the  "no  residue" 
requirements  of  the  DES  exception 
would  be  unworkable,  largely  because 
the  development  of  a  more  sensitive 
analytical  method  for  detecting  residues 
of  a  compound  would  result  in  the 
identification  of  residues  in  animal 
tissue,  thereby  requiring  withdrawal  of 
the  compound's  approval.  As  a  result  of 
this  dilemma.  FDA  has  attempted  to 
reconcile  the  purpose  and  language  of 
the  exception  with  the  statutory 
objective  of  minimizing  public  exposure 
to  carcinogenic  compounds  in  the  edible 
portions  of  food-producing  animals.  In 
the  mid-1970's.  FDA  began  to  develop 
procedures  and  criteria  designed  to 
permit  the  identification  of  that 
concentration  of  residue  of  a 
carcinogenic  compound  in  edible  animal 
tissue  that  is  of  no  carcinogenic  concern. 
(See.  e.g.,  38  FR  19226;  July  9, 1973, 42  FR 
10411;  Feb.  22. 1977.  and  44  FR  17070; 
March  20. 1979.)  The  procedures  call  for 
a  quantitative  estimate  of  the  risk  of 
cancer  presented  by  the  residues  of  a 
carcinogenic  compound  used  in  food- 
producing  animals.  Before  a 
carcinogenic  compound  can  be  shown  to 
be  safe  for  use  in  food-producing 
animals,  a  practicable  analytical  method 
must  be  available  that  can  measure  the 
carcinogenic  residues  of  the  compound 
at  concentrations  equal  to  or  below  that 
estimated  to  be  of  no  carcinogenic 
concern.  FDA  defines  the  concentration 
that  is  of  no  carcinogenic  concern  as  "no 
residue"  and  thereby  implements  the 
DES  exception. 

Therefore,  if  the  Center  in  this  hearing 
establishes  the  carcinogenicity  of 
furazolidone  in  laboratory  animals, 
furazolidone  coud  still  be  marketed 
under  the  DES  exception  to  the  Delaney 
Clause  if  the  sponsor  of  the  drug  can 
demonstrate  the  existence  of  a 
practicable .liiethod  of  analysis  that  can 
measure  the  total  residue  of  the  animal 
drug  at  a  concentration  low  enough  to 
be  of  no  carcinogenic  concern,  and  that 
the  residue  concentration  under 
conditions  of  use  reasonably  certain  to 
be  followed  in  practice  is  at  or  below 
that  concentration  (44  FR  17070;  March 
20, 1979). 

The  "total  residue"  of  the  drug  under 
the  DES  exception  includes  residues  of 
both  the  parent  drug,  and  of  its 
metabobtes.  Any  substance  that  enters 
an  animal's  body  can  be  metabolized 
(changed)  by  being  transformed  into 
other  molecules  (metabolites),  by  the 
drug  and/or  its  metabolites  binding  to 
other  molecules  already  present  in  the 
body,  and/or  by  a  combination  of 
transformation  and  binding.  Residues  of 
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a  carcinogenic  animal  drug  in  edible 
tissues  will,  therefore,  be  made  up  not 
only  of  the  parent  drug,  but  also  of  its 
metabolites.  Accordingly,  when 
considering  the  safety  of  a  carcinogenic 
new  animal  drug,  in  the  absence  of 
information  to  the  contrary,  all  drug- 
related  residues,  including  metabolities, 
are  assumed  to  be  potential  carcinogens, 
and  must  be  taken  into  account  in 
determining  if  there  is  "no  residue."  This 
principle  complies  with  the  statutory 
directive  that  FDA,  before  approving  a 
new  animal  drug,  evaluate  the  safety  of 
both  the  drug  and  "any  substance 
formed  in  or  on  food"  because  of  the  use 
of  the  drug  (21  U.S.C.  360b{d)(2)(A)).  It 
also  conforms  to  the  Delaney  Clause's 
prohibition  against  the  presence  of  any 
"residue"  of  the  carcinogenic  parent 
drug  in  any  edible  portion  of  the 
animals. 

In  their  requests  for  a  hearing,  both 
sponsors  contended  that  the  Delaney 
Clause  applied  only  to  the  parent  drug, 
and  not  to  metabolites.  For  the  reasons 
stated  above,  the  agency  concludes  that 
the  sponsors  have  misinterpreted  the 
meaning  of  that  Clause.  The  question  of 
whether  metabolites  are  included  in  the 
Delaney  clause's  ban  on  "residue"  was 
decided  in  the  affirmative  in  the 
decision  withdrawing  approval  of  the 
NADA  for  diethylstilbestrol  (DES)  (44 
FR  54852,  54856;  Sept.  21, 1979).  Because 
this  issue  is  strictly  a  legal  and  pohcy 
one  and  already  the  subject  of  a  well- 
established  agency  policy,  the 
Commissioner  has  concluded  that  the 
issue  should  not  be  a  subject  of  the 
administrative  hearing.  The  parties  will 
be  free,  of  course,  to  raise  this  issue  in 
their  exceptions  to  any  adverse 
decision. 

In  its  hearing  request,  Hess  &  Clark 
also  argued  that  the  DES  exception  can 
apply  even  if  no  official  method  for 
detecting  a  residue  has  been  approved. 
According  to  Hess  A  Clark,  Congress  did 
not  intend  that  an  official  method  exist 
for  a  carcinogenic  animal  drug  to  be 
approved;  rather,  the  amendment  simply 
gave  FDA  the  authority  to  prescribe  an 
approved  method.  Hess  &  Clark's 
interpretation  of  the  DES  exception  was 
considered,  and  rejected,  in  the 
Commissioner's  decision  to  withdraw 
approval  of  DES  (44  FR  54852).  There, 
the  Commissioner  reassessed  the 
approved  analytical  method  for  DES, 
found  in  inadequate,  and  revoked  it. 
Because  the  approval  of  DES,  a 
carcinogen,  depended  on  the  existence 
of  an  approved  method,  the 
Commissioner  found  that  approval  of 
the  NADA  had  to  be  withdrawn  (44  FR 
54858-60).  Thus,  the  availability  of  the 
DES  exception  for  furazolidone  is 


contingent  upon  approval  of  an  official 
method  for  determining  total  residue 
concentration. 

B.  The  Safety  Clause 

The  Safety  Clause  presents  a  diHerent 
evidentiary  burden:  "the  Bureau 
[Center]  must  provide  a  reasonable 
basis  from  which  serious  questions 
about  the  ultimate  safety  of 
[furazohdone]  and  the  residues  that  may 
result  from  its  use  may  be  inferred"  (44 
FR  54861).  The  necessary  "serious 
questions"  about  furazolidone's  safety 
can  be  raised  from  evidence  about 
either  the  parent  drug  or  its  metabohtes. 
"Serious  questions"  can  also  be  raised 
where  the  evidence  is  not  conclusive, 
but  merely  suggestive  of  an  adverse 
effect.  The  "serious  questions"  can  also 
relate  to  adverse  effects  other  than 
carcinogenicity,  such  as  tumorigenicity 
or  other  toxicological  endpoints.  Thus, 
even  if  the  Center  does  not  demonstrate 
that  furazohdone,  or  its  metabolites,  are 
carcinogenic,  the  evidence  could 
nevertheless  raise  a  "serious  quesbon" 
about  its  safety.  Assuming  the  Center 
does  provide  a  basis  for  questioning 
furazolidone's  safety,  the  sponsors  will 
have  the  ultimate  burden  of  showing  the 
drug's  safety  (44  FR  54861). 

III.  Summary  of  the  Evidence 

In  accordance  with  FDA's  procedural 
regulations  (21  CFR  12.85)  the  Center 
has  placed  on  file  with  the  Dockets 
Management  Branch  (address  above) 
copies  of  all  documents  in  the  Center's 
files  containing  information  that  is 
relevant  to  issues  in  the  hearing  and  a 
narrative  statement  summarizing  the 
evidence  the  Center  plans  to  introduce 
at  the  hearing.  For  the  benefit  of  those 
who  are  unable  to  inspect  these 
documents,  the  information  placed  on 
file  by  the  Center  is  summarized  below. 

A.  Evidence  of  Carcinogenicity 

One  factual  issue  at  the  hearing  will 
be  whether  furazolidone  is  carcinogenic. 
The  1976  notice  of  opportimity  for 
hearing  discussed  in  detail  four  chronic 
toxicity  studies  conducted  by  Norwich 
to  assess  the  carcinogenic  and 
txmiorigenic  effects  of  furazolidone  in 
laboratory  animals.  Only  one  of  these 
studies  involved  lifetime  exposure  to 
furazolidone.  The  Center  previously 
explained  why  it  beUeved  the  studies 
showed  furazolidone  to  be  carcinogenic 
(41  FR  19908-11). 

Since  publication  of  the  1976  notice  of 
opportunity  for  hearing,  additional 
information  has  become  available.  In 
1977.  FDA  furnished  to  the  National 
Cancer  Institute  (NCI)  the  results  of  the 
four  chronic  studies.  NCI  was  also 
provided  with  histopathological  slides  of 


skin  tumors  for  certain  of  the  male 
Fischer  344  rats  used  in  one  of  the 
chronic  toxicity  studies.  Based  oo  its 
review  of  the  biological  and  statistical 
data.  NQ  agreed  with  the  Center's 
position  that  furazolidone  is 
carcinogenic 

In  a  study  involving  less  than  lifetime 
feeding  of  furazolidone  to  Fishcher  rats, 
NCI  found  that  the  drug  induced 
statistically  significant  increases  in  the 
number  of  benign  and  malignant  tumors 
of  the  mammary  glands  in  females,  and 
of  thyroid  adenomas  of  males  and 
females.  From  its  own  review  of 
histopathological  sUdes.  NCI  also 
concluded  that  the  drug  significandy 
increased,  in  a  dose-related  manner, 
skin  carcinomas  and  epitheliomas  in 
males. 

In  a  study  involving  less  than  lifetime 
feeding  of  high  doses  of  furazolidone  to 
Sprague-Dawley  rats,  NCI  found  that 
furazolidone  caused  a  number  of 
biologically  significant  malignant  tiunors 
including  a  dose-related  increased 
incidence  of  malignant  mammary 
neoplasms  in  females.  Furazohdone  also 
caused  a  statistically  significant 
increased  incidence  and  multiplicity  and 
decreased  onset  time  of  both  benign  and 
malignant  mammary  neoplasms.  NQ 
also  found  an  increased  incidence  in 
male  rats  of  neural  astrocytomas,  a 
relatively  rare  glioma. 

In  a  study  involving  lifetime  feeding  of 
lower  doses  of  furazolidone  to  Sprague- 
Dawley  rats,  after  adjusting  for 
differences  in  the  tumor  onset  time 
between  control  and  experimental 
animals,  the  Center  found  a  significant 
increase  in  mammary  neoplasms  in  the 
females. 

In  another  of  the  Norwich  studies, 
furazohdone  was  fed  to  MBR/ICR  Swiss 
mice.  NCI  agreed  with  Norwich's 
conclusion  that  furazohdone  induced  an 
increased  incidence  of  bronchial 
adenocarcinoma  in  these  mice. 

Based  on  its  review  of  the  data  from 
the  feeding  studies.  NCI  concluded  that 
furazohdone  causes  cancer  in  rodents. 

B.  Detennining  a  Safe  Concentration  of 
Residues 

If  the  vjenter  shows  that  furazohdone 
is  carcinogenic,  the  sponsors  of  the  drug 
are  required  to  show  that  no  residue  of 
carcinogenic  concern  will  appear  in 
edible  tissue.  The  agency  uses  a 
statistical  extrapolation  procedure  to 
calcidate  from  the  tumor  data  the 
concentration  of  residue  causing  no 
more  than  one  in  a  milhon  additional 
cancers  over  a  lifetime  in  the  test 
species. 

In  the  case  of  furazohdone,  the  Center 
has  concluded  that  three  of  the  chronic 
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feeding  studies  in  rodents  submitted  by 
the  sponsors  do  not  prwride  an  adequate 
basis  for  statistical  extrapolation  of  the 
concentration  of  drug  residue  that  is  of 
no  carcinogenic  concern  because  they 
involved  less  than  lifetinie  exposure  of 
the  test  animals  to  the  drug,  llierefore, 
these  duee  studies  permit  only  a 
determination  of  an  upper  bound  of  the 
residue  concentration  of  no  carcinogenic 
concern.  The  Center  has  concluded  that 
statistical  extrapolation  based  on  tumor 
data  from  these  three  studies  indicates 
that  the  upper  bound  on  the  amount  of 
total  furazohdone  residue  that  is  of  no 
carcinogenic  concern  is  in  the  range  of 
0.3-8.2  parts  per  billion  (ppb)  in  the  diet 
of  the  test  animals,  depending  upon  the 
species  and  timior  type  used.  Statistical 
extrapolation  from  the  one  study 
involving  lifetime  feeding  of 
furazohdone  gives  a  concentration  of  no 
carcinogenic  concern  of  1  ppb  in  the  diet 
of  the  test  animal. 

In  order  to  determine  a  safe 
concentration  in  the  diet  of  people,  the 
agency  uses  the  "one  in  a  million"  level 
of  risk  which  represents  a  policy 
decision  that  reflects  the  agency's  best 
judgment  about  what  constitutes  an 
insignificant  risk  of  cancer  to  people  and 
also  corrects  for  the  amount  of  the  diet 
of  people  derived  from  food-producing 
animals  (44  PR  17066-63).  The  agency 
has  also  decided  that  it  will  use  the 
lowest  extrapolated  value  from  the 
timior  data  in  the  test  species  to 
determine  what  constitutes  an 
insignificant  risk  to  people  (44  FR  17086- 
93).  The  agency  then  corrects  this  value 
to  account  fat  the  fact  that  only  a 
portion  of  the  diet  of  people  is  derived 
from  the  food-producing  animals  (44  FR 
17086-03).  In  the  case  of  furazolidone, 
the  Center  ccmduded  that  the  lowest 
extrapolated  value  is  0^  ppb.  After 
adjusting  this  value  for  consumption  of 
meat,  the  upper  bound  on  the  total 
residue  concentration  of  no  carcinogenic 
concern  is  approximately  0.9  ppb. 

Among  the  information  submitted  by 
the  sponsors  in  support  of  their  NADA's 
are  data  concerning  the  concentration  of 
actual  residues  of  furazolidone  in  edible 
tissue.  According  to  the  Center's 
interpretation  of  these  data,  total 
furazolidone  residues  are  in  the  parts 
per  million  (ppm)  range.  For  example,  a 
sponsor  submitted  two  studies  in  which 
chickens  were  administered 
radiolabeled  furazolidone.  Residues  in 
edible  tissue  after  the  5-day  withcbvwal 
period  called  for  in  current  labeling  of 
the  drug  were  reported  to  be  in  the  low 
ppm  range.  Data  submitted  by  the 
sponsors  are  also  said  to  show  that  pigs 
fed  furazolidone  have  similar  total 
residue  concentrations  in  the  low  ppm 


range.  The  Center  therefore  has  found 
that  the  residues  derived  from 
furazolidone  in  edible  tissue  exceed  the 
concentration  of  furazolidone  that  is  of 
no  carcinogenic  concern. 

In  an  attempt  to  meet  its  burden  of 
showing  that  the  concentration  of 
furazohdone  in  edible  tissue  is  safe. 
Norwich  contends  that  the  bulk  of  the 
radiolabel  does  not  represent 
radiolabeled  furazolidone  or  its 
metabolites,  but  rather  radiolabeled 
carbon  that  has  become  incorporated 
into  naturally  occiuring  substances 
within  the  body  of  the  animal.  One  of 
the  issues  in  the  hearing  will  be  whether 
Norwich  can  estabhsh  its  endogenous 
incorporation  hypothesis;  this  burden 
includes  showing  what  proportion  of  the 
total  residues,  if  any,  is  radiolabeled 
carbon  that  has  become  endogenousiy 
incorporated. 

The  Center  has  proposed  several 
pathways  by  which  furazohdone  may  be 
metabolized  in  the  target  animals.  If  the 
Center  demonstrates  the  carcinogenicity 
of  furazohdone,  the  sponsors  have  the 
burden  of  identifying  the  metaboUtes  of 
furazolidone  in  each  of  the  target 
animals,  the  concentration  of  each 
metabolite,  and  the  safety  of  these 
metabolites. 

The  sponsors  have  also  submitted 
studies  purporting  to  show  that  the 
metabolites  present  in  swine  liver  and 
urine  are  not  mutagenic.  Because 
mutagenicity  is  believed  to  suggest 
carcinogenicity,  the  sponsors  contend 
that  these  negative  results  show  that  the 
drug  is  not  likely  to  be  carcinogenic. 
Immature  pigs  were  treated  daily  for  5 
days  with  furazolidone.  Urine  and  liver 
extracts  were  tested  in  the  Ames 
mutagenicity  assay.  Based  on  the 
negative  results  in  this  assay,  the 
sponsors  contend  that  furazolidone's 
metabohtes  are  not  mutagenic. 

The  Center  disagrees  with  the 
sponsors'  conclusion.  The  Center  says 
that  the  test  dose  of  5  mcg/g  per  plate  of 
total  metabolites  was  too  small  for  a 
negative  finding  to  be  meaningful,  and 
notes  that  no  vaHd  inferences  can  be 
drawn  from  a  negative  finding  unless  it 
can  be  shown  that  all  significant 
metabolites  of  furazolidone  in  edible 
animal  tissues  have  been  tested  at 
adequate  concentration.  According  to 
the  Center,  this  showing  has  not  been 
made. 

Whether  the  sponsors'  data  on 
mutagenicity  show  that  metabohtes  of 
furazolidone  are  safe  is  an  issue  to  be 
examined  at  the  hearing. 

C.  Demonstrating  the  Existence  of  an 
Official  Method 

As  noted  earher,  the  DES  exception  to 
the  Delaney  Clause  is  not  available 


unless  an  official  method  for  detecting 
residue  has  been  approved  (21  U.S.C. 
360b{d)(l)(H)).  The  sponsors  have 
submitted  several  methods  which  they 
beUeve  measure  the  parent  drug  at  or 
below  the  concentration  considered  to 
be  of  no  carcinogenic  concern.  Whether 
the  sponsors  are  correct  will  be  an  issue 
at  the  hearing. 

For  the  DES  exception  to  apply,  the 
sponsors  must  provide  a  method  that  is 
capable  of  showing  that  the  major 
edible  tissues  do  not  contain  any  drug- 
derived  residue  above  the  concentration 
considered  to  be  of  no  carcinogenic 
concern. 

The  1976  notice  described,  in  detail. 
the  methods  then  available  and  the 
reasons  the  Center  believed  they  were 
unacceptable.  Since  then,  the  sponsors 
have  submitted  several  new  methods  in 
an  attempt  to  satisfy  the  requirement  of 
having  an  approved  analytical  method 
for  furazolidone.  The  Center  beheves 
that  none  of  these  methods  is  adequate. 
Two  methods  with  claimed  sensitivity  in 
the  low  ppb  range  are  discussed  below. 

With  respect  to  the  method  based  on 
measuring  furazolidone  using  high 
pressure  liquid  chromatographic 
separation  and  ultraviolet  detection 
submitted  by  Norwich  and  Hess  & 
Clark,  the  Center  contends  that  even  if 
the  method  adequately  measured  the 
concentration  of  furazolidone  in  edible 
tissue,  the  total  furazolidone-derived 
residue  could  still  not  be  adequately 
monitored  due  to  the  absence  of  suitable 
metabolism  studies  demonstrating  the 
quantitative  relationship  between 
furazohdone  and  the  total  drug  residue, 
including  metaboUtes. 

Hess  &  Clark  has  also  proposed  an 
electron  capture  gas  chromatographic 
method  that  measures  5-nitro-2- 
furaldehyde  formed  upon  acid 
hydrolysis  of  furazolidone.  Hess  &  Clark 
asserts  that  this  method  can  detect 
furazolidone  and  all  its  metabohtes  that 
contain  a  furan  ring  with  a  5-nitro  group 
and  a  "-(H)C-N"  stinictiire  in  the  2 
position,  which,  upon  acid  hydrolysis, 
forms  5-mtro-2-furaldehyde.  The  Center 
contends  that  not  all  postulated 
metaboUtes  that  may  contain  the  5- 
nitrofuran  moiety  can  be  hydrolyzed  to 
5-niti^-2-furaldehyde.  The  Center  claims 
that  Hess  &  Clark  has  not  submitted 
data  to  show  the  percentage  of  total 
residue  that  this  method  measures,  so 
that  Hess  &  Clark  has  not  satisfied  the 
requirement  of  demonstrating  that  the 
method  can  measure  the  total 
furazolidone  residues  at  the 
concentration  that  is  of  no  carcinogenic 
concern. 

Several  other  methods  have  been 
submitted  since  the  1976  notice.  The 
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Center  contends  that  these  methods  are 
deficient  in  several  ways.  e.g..  inabihty 
to  measure  furazolidone  at  suJFficiently 
low  concentrations,  incomplete 
reliabihty  data,  or  inferior  recovery  and 
precision.  Whether  these  methods,  or 
any  others,  are  practicable  is  an  issue  to 
be  decided  at  the  hearing,  assuming  that 
carcinogenicity  is  shown.  The  sponsors 
will  have  the  burden  of  demonstrating 
that  the  methods  they  have  proposed 
satisfy  these  requirements. 

In  its  request  for  a  hearing,  Norwich 
argues  that  FDA  cannot  proceed  to  a 
hearing  without  issuing  an 
environmental  impact  statement.  The 
Center  has  prepared  a  comprehensive 
document  entitled  "Finding  of  No 
Significant  Impact  and  Environmental 
Assessment  for  the  Prohibitition  of  Use 
of  Three  Nitrofuran  Compounds  in  Food- 
Producing  Animals."  This  dociunent 
carefully  examines  the  possible 
environmental  consequences  of 
withdrawing  approval  of  furazolidone 
and  two  other  nitrofuran  compounds, 
and  concludes  that  the  impact  is  not 
sufficient  to  warrant  an  environmetal 
impact  statement.  The  environmental 
assessment  is  available  at  the  Dockets 
Management  Branch  (address  above). 

Because  the  Commissioner  believes 
that  the  Center's  document  adequately 
considers  the  possible  environmental 
consequences  of  the  proposed 
withdrawals,  there  is  no  reason  to  delay 
a  hearing  on  the  proposed  withdrawals. 
The  agency  has  fulfilled  its  obligation 
under  the  National  Environmental  Policy 
Act  to  take  a  close  look  at  the 
environmental  consequences  of 
withdrawing  approval  of  the  NADA's 
for  furazolidone.  Although 
environmental  factors  will  not  be  an 
issue  in  the  hearing,  the  Commissioner 
will  review  the  environmental 
assessment  as  part  of  the  agency's  final 
decision. 

IV.  Conclusion 

Upon  review  of  the  sponsor's 
responses  to  the  notice  of  opportunity 
for  hearing,  the  Commissioner  concludes 
that  a  hearing  is  appropriate  with 
respect  to  the  proposal  to  withdraw  the 
approval  of  the  new  animal  drug 
applications  for  furazolidone.  The  issues 
in  the  hearing  will  be  as  follows: 

(IJ  Whether  new  evidence  shows  that 
furazolidone  or  its  metabolites  are  not 
now  shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved. 
This  issue  will  include: 

(a)  Whether  there  is  a  reasonable 
basis  from  which  serious  questions  may 
be  inferred  about  the  safety  of 
furazolidone  and  the  residues  that  may 
result  from  its  use; 

I 
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(b)  Whether  furazolidone-related 
residues  are  likely  to  occur  in  edible 
tissues  when  conditions  of  use  approved 
in  the  NADA's  are  followed:  and 

(c)  Whether  the  residues  in  edible 
tissue  resulting  from  the  use  of 
furazolidone  have  been  identified,  or 
evaluated,  and  shown  to  be  safe. 

(2)  Whether  furazolidone,  or  its 
metabolites,  induces  cancer  when 
ingested  by  man  or  animal. 

(3)  If  furazolidone  does  cause  cancer 
in  man  or  animals,  what  concentration 
of  drug  residue,  consisting  of  both  the 
parent  drug  and  its  metabolites,  is  of  no 
carcinogenic  concern. 

(4)  Whether  the  sponsors  have 
demonstrated  that  a  practicable  method 
exists  that  is  capable  of  detecting  and 
identifying  residues  in  edible  tissue 
resulting  from  the  use  of  furazolidone 
that  are  at  or  below  the  concentration 
determined  to  be  of  no  carcinogenic 
concern. 

(5)  Whether  under  the  conditions  of 
use  specified  in  the  labeling,  the  actual 
concentration  of  drug  residue  is  shown 
to  be  at  or  below  the  concentration  of 
furazoUdone  residue  which  is 
determined  to  be  of  no  carcinogenic 
concern. 

The  hearing  on  these  issues  will  take 
place  in  FDA  Hearing  Rm.  4A-35. 
Administrative  Law  Judge  Daniel  J 
Davidson  will  preside.  Parties  to  the 
hearing  will  be  the  Center  and  the 
sponsors  of  the  NADA's  for 
furazolidone.  Any  other  interested 
person  may  participate  in  the  hearing 
and  be  accorded  the  rights  granted  to 
participants  by  l-'DA  regulations. 
Participants  are  required  to  assume  the 
obligations  of  participation  as  set  forth 
in  FDA  regulations.  Written  notices  of 
participation  shall  be  filed  with  the 
Dockets  Management  Branch  no  later 
than  October  4, 1984.  (See  21  CFR  12.45.) 
A  notice  of  participation  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  and  clearly  labeled 
'Furazolidone  Hearing." 

A  prehearing  conference  will  be  held 
on  November  19, 1984.  All  participants 
are  required  both  to  attend  the 
prehearing  conference  and  to  be 
prepared  to  comply  with  the  provisions 
of  21  CFR  12.92  which  sets  forth  the 
procedure  and  matters  to  be  considered 
at  s'jch  conference. 

As  discussed  above,  the  Center  has 
filed  with  the  Dockets  Management 
Branch  a  narrative  statement  setting 
forth  its  position  on  the  hearing  issues 
and  a  detailed  factual  description  of  the 
evidentiary  background  upon  which  it 
intends  to  rely  at  the  hearing.  The 
Center  has  also  filed  %vith  the  Dockets 
Management  Branch  the  other 


documents  required  by  21  CFR  12.85, 
including  copies  of  the  .NADA's, 
published  studies,  and  other  data 
bearing  on  the  question  of  whether 
furazohdone  has  not  been  shown  to  be 
safe,  and  whether  it  may  be  exempted 
from  the  prohibition  of  carcinogenic 
animal  drugs.  Interested  persons  may 
obtain  a  copy  of  the  narrative  statement 
from  the  Dockets  Management  Branch. 
The  data  described  above  may  also  be 
examined  (with  the  exception  of  any 
data  identified  as  confidential  pursuant 
to  the  provisions  of  21  CFR  10.20(j))  at 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  other  parties  to  the  hearing  shall 
submit  ail  the  written  data,  information, 
and  views  required  by  21  CFR  12.85(b) 
by  November  5. 1984.  Any  request  to 
extend  the  period  for  submission  of  the 
required  materials  or  for  a 
postponement  of  the  scheduled 
prehearing  conference,  shall  be 
addressed  to  the  Administrative  Law 
Judge. 

The  prehearing  conference  and 
hearing  session  will  be  open  to  the 
public.  Any  participant  may  appear  m 
person,  or  by  or  with  counsel,  or  with 
other  qualified  representatives,  and  may 
be  heard  on  relevant  matters. 

Because  this  is  a  public  hearing,  it  is 
subject  to  FDA's  guideline  concerning 
the  policy  and  procedures  for  electronic 
media  coverage  of  public  agency 
administrative  proceedings.  This 
guideline  was  published  m  the  Federal 
Register  of  April  13, 1964  (49  FR  14723). 
These  procedures  are  primarily  intended 
to  expedite  media  access  to  FDA  pubhc 
proceedings,  including  formal 
evidentiary  hearings  conducted 
pursuant  to  Part  12  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  testimony  of  witnesses  in  the 
proceeding.  Accordingly,  the  parties  and 
nonparty  participants  to  this  hearing, 
and  all  other  interested  persons,  are 
directed  to  the  guideline,  as  well  as  the 
Federal  Register  notice  announcing 
issuance  of  the  guidehne,  for  more 
complete  explanation  of  the  guideline's 
effect  on  this  hearing. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  512. 
82  Stat.  343-351  (21  U.S.C.  360b))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10). 


34976  Federal  Register  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


Dated:  August  24. 1984. 
Frank  E  Young, 

Commissioner  of  Food  and  Drugs. 
(FK  Doc.  tn-aaaa  fim  t-ai-ac  ^45  un| 

■LUNQ  COM  4M»-01-M 

[Dockat  No.  76N-032S;  DESi  3265] 

Drugs  for  Human  Use;  Pathllon 
Tablsts;  Final  Order  Denying  Hearing 
Request  and  VVtttidrawIng  Approval  of 
Less-Than-Effectlve  Indication 

Correction 

In  FR  Doc  84-19701  beginning  on  page 
30128  in  the  issue  of  Thursday,  July  26. 
1984,  make  the  following  corrections. 

1.  On  page  30130,  column  1,  second 
complete  paragraph,  line  10.  insert  a 
period  after  "Carter-Wallace"  and  begin 
a  new  sentence  by  inserting  "Both 
Milpath  400.  manufactured  by  Carter 
Wallace"  before  "and". 

2.  On  page  30133.  column  2,  the 
second  paragraph  imder  the  heading  "V. 
Findings",  line  4.  "335(e)"  should  read 
"355(e)". 

MLUNQ  COOC  1S06-01-« 


DEPAFTTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Intent  To  Prepare  a  Supplement  to  the 
Coal  Programmatic  Environmental 
Impact  Statement  (EIS) 

agency:  Interior. 

ACHON:  Notice  of  intent  to  prepare  a 

supplement  to  an  EIS. 

summary:  This  notice  advises  the  public 
that  the  Department  of  the  Interior 
intends  to  prepare  a  supplement  to  the 
coal  programmatic  environmental 
impact  statement,  which  was  nled  in 
April  1979.  This  notice  is  made  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C  4421  et.  seq.  (1970).  Written 
comments  are  solicited. 
DATES:  Written  commentsn  will  be 
received  by  October  4. 1984. 
AOOflcss:  Comments  should  be 
addressed  to  Director  (650).  Bureau  of 
Land  Management,  ISOi  and  C  Streets. 
NW.,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Walker  (202)  343^636. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  has  determined 
that  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  would  be  furthered  by  the 
preparation  of  a  supplement  to  the 
Federal  Coal  Management  Program 
Final  Environmental  Statement  (April 


1979).  This  statement  was  prepared 
when  the  Federal  Coal  Management 
Program  was  instituted.  Conditions 
forming  the  basis  of  the  analysis  in  that 
document  may  have  changed  in  the  five 
years  since  then,  and  numerous  changes 
have  been  made  or  proposed  to  the 
program  since  the  initial  rulemaking. 

The  supplement  will  analyze  as  its 
proposed  action  the  potential  impacts  of 
the  program  identified  as  the  preferred 
alternative  in  the  1979  EIS  as  revised  to 
reflect  rule  changes  promulgated  in  1982 
and  1983,  changes  in  procedures 
resulting  from  recent  program  reviews, 
and  current  projections  of  national  and 
regional  needs  for  coal.  Other 
alternatives  will  also  be  analyzed,  such 
as  no  leasing  and  emergency  and 
preference  right  leasing  only.  The  draft 
is  expected  to  be  available  for  public 
comment  in  January  1985. 

The  recent  program  reviews  being 
considered  for  implementation  are  the 
Department's  response  to 
recommendabons  made  by  the  Linowes 
Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  and  the 
options  presented  by  the  Office  of 
Technology  Assessment  (OTA).  The 
Secretary  responded  to  the  Linowes 
Commission  recommendations  in 
Review  of  Federal  Coal  Leasing  (March 
19, 1984)  and  to  the  OTA  report  in 
Review  of  Planning  Considerations  in 
Federal  Coal  Leasing  (July  9, 1984).  Both 
documents  are  available  in  single  copies 
from  the  Office  of  Public  Affairs.  Bureau 
of  Land  Management,  Room  5600,  Main 
Interior  Building,  18th  and  C  Streets. 
NW..  Washington  D.C.  20240. 

The  pubhc  is  invited  to  send  written 
comments  on  the  range  of  issues  to  be 
addressed  and  the  significant 
environmental  issues  related  to  the 
proposed  action.  Comments  will  be 
received  in  Room  3610  of  the  Main 
Interior  Building  (address  above)  until 
Close  of  Business  on  the  date  specified 
above. 

Dated:  August  28,  19C4. 
Gamy  E.  Camithen. 

Assistant  Secretary.  Land  and  Minerals 
Management. 

(FR  Doc  M-23428  Filed  0-31-84;  MS  am) 
BIUJNG  COOC  4310-«4-M 


Bureau  of  Land  Management 

Medford  District  Advisory  Council; 
Meeting        j 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463  that  a  meeting  of  the 
Bureau  of  Land  Management,  Medford 
District  Advisory  Council  will  be  held 
October  4. 1984. 


On  October  4.  the  meeting  will  be  held 
at  9:00  a.m.,  in  the  Oregon  Room  of  the 
Bureau  of  Land  Management  Office  at 
3040  Biddle  Road,  Medford.  Oregon.  The 
agenda  for  the  meeting  will  include: 

(1)  A  discussion  of  the  Medford 
District's  Supplemental  Environmental 
Impact  Statement  on  timber; 

(2)  A  discussion  on  the  disposition  of 
logging  residues;  and 

(3)  The  area  of  critical  environmental 
concern  (ACEC)  decision  record. 

The  meeting  of  the  advisory  council  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  board 
between  9:00  a.m.  and  9:30  a.m.  on 
October  4,  or  file  written  statements  for 
the  board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  3040  Biddle  Road, 
Medford,  Oregon  97504,  by  October  1, 
1984.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
district  office  and  be  available  for  public 
inspection  and  reproduction  (during 
regular  business  hours)  wdthin  30  days 
following  the  meeting. 

Date  signed:  August  24,  1984. 
Hugh  R.  Shera. 

District  Manager 

(FR  Doc.  84-23389  Filed  8-31-84:  845  am) 
WLUMQ  COOE  431»-33-M 


National  Parte  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
24, 1984.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
September  19Jja4^ 

Bnic«  MacDougal, 

Acting  Chief  of  Registration,  National 
Register. 

ALABAMA 

Limestone  County 

Athens  vicinity,  Blackburn  House,  W  of 
Athens 


ARIZONA 
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Mojave  County 

Fort  Mojave  Anthropomorphic  Figures.  D-1 
(Earth  Figures  of  Califomia-Arizona 
Colorado  River  Basin  TR). 

Yuma  County 

Cibola  Valley  Figure.  H-l  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRj. 
Limekiln  Wash  Figure.  E-15  {Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRj. 
Man  in  Circle.  E-29  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRI. 
Porker  Rattlesnake.  E-26  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TR). 
Ripley  Circles.  FS  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRI. 
R  pley  Eagle  Group.  F-7  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 
h'pley  Giants.  F-4  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 
Ripley  Lizard,  F-1  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 
Sidewinder  Road  Figure.  F-2  (Earth  Figures 

of  California-Arizona  Colorado  River 

Basin  TRI. 
Site  E-28  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TRJ. 
Site  F-3  (Earth  Figures  of  Ca/ifornia-.^nzona 

Colorado  River  Basin  TRJ. 
Site  F-6  (Earth  Figures  of  California-Arizona 

Colorado  River  Basin  TRJ. 
Site  F-8  (Earth  Figures  of  Califomia-Arizona 

Colorado  River  Basin  TRJ. 
Site  H-2  (Earth  Figures  of  California-Arizona 

Colorado  River  Basin  TRJ, 
Thunderbird  E-27  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 

ARKANSAS 
Howard  County 

Nashville.  Hold,  Elbert  W.,  House,  902  N. 
Maine  St. 

Washington  County 

FHyetteville.  Guisinger  Building.  E.  Mountain 
St. 

CALIFORNIA 

Alameda  County 

Oakland,  Ocikljnd  YWCA  Building,  1515 
Webster  St. 

Calaveras  County 

Angels  Camp.  Chov.  Sam,  Brick  Store.  Bird 
Way 

Imperial  County 

Chocolate  Drop  Figure.  N-1  (Earih  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 
Coyote  Valley  Site,  P-15  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ, 


Hillside  Figure,  C~2  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ 
Main  Yuha  Site.  P-18  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ. 
North  Cargo  Muchacho.  L-3  (Earth  Figures  of 

California-Arizona  Colorado  Basin  TRJ, 
Ocotillo  Wells  322B,  P-13  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ, 
Ogilby  Site  A,  L-6  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ, 
Palo  Verde  Circles  and  .\rrow,  C-4  (Earth 

Figures  of  Califomia-Arizona  Colorado 

River  Basin  TRJ. 
Pilot  Knob  Anthropomorphic  Figure,  MS 

(Earth  Figures  of  Califomia-Arizona 

Colorado  River  Basin  TRJ, 
Pilot  Knob  Anthropomorphic  Figure,  M-1 

(Earth  Figures  of  California-Arizona 

Colorado  River  Basin  TRJ 
Pilot  Knob  Horse.  M-1  (Earih  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ. 
Pilot  Knob  Lizard.  M-2  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRI. 
Pilot  Knob  Ring.  M-3  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ 
Pinto  Wash,  P-17  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ, 
Quail.  The,  L-5  (Earth  Figures  of  Califomia- 
Arizona  Colorado  River  Basin  TR), 
Running  Man.  L-1  (Earih  Figures  of 

Califomia-.Anzona  Colorado  River  Basin 

TRJ. 
Singer  Element  l-A.  O-l  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 
Singer  Element  l-B.  0-2  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TR). 
Singer  Element  1-C,  0~3  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Bcsm 

TRJ 
Singer  Element  1-D,  O-t  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TR). 
Singer  Element  1-E.  0-5  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ 
Singer  Element  1-F.  0-6  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 

TRJ. 
Singer  Element  1-G,  0-7  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Basin 

TR). 
Singer  Element  1-H.  0-8  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Basin 
TR), 
Singer  Element  1-1,  OS  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Basin 
TR). 
Singer  Element  1-J.  O-W  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TR). 
Singer  Element  1-K.  O-ll  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TRJ 
Singer  Element  1-L  0-12  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TRJ. 


Singer  Element  1-M.  0-13  f Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TR). 
Singer  Element  2-A,  0-14  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TRJ. 
Singer  Element  2-B,  0-35  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ 

Singer  Element  2-C,  0-16  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TRJ, 
Singer  Element  R-1,  0-18  (Earth  Figures  of 

Califomia-Arizona  Colorado  River  Basin 

TR). 

Site  GS  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

Site  L-a  (Earth  Figures  of  Califomia-Arizona 
Colorado  River  Basin  TRJ. 

Site  L~4  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR) 

Site  M-1  J  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TRJ 

Site  MS  (Earth  Figures  of  California- Arizona 
Colorado  River  Basin  TRJ 

Site  P-14  (Earth  Figures  of  Califomia- 
Arizona  Colorado  River  Basin  TRJ. 

Site  PS  (Earth  Figures  of  Califomia-Arizona 
Colorado  River  Basin  TRJ 

Stcnehead.  L-7  (Earth  Figures  of  Califomia- 
Arizona  Colomdo  River  Basin  77tJ 

Sweeney  Pass  Site.  S-1  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Basin 
TRJ 

Walter's  Camp  Anthro.  1-2  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Satin 
7RJ 

Walter's  Camp  Linear  Figure.  I-l  (Earth 
Figures  of  Califomia-A.nzona  Colorado 
River  Basin  TRJ. 

Winterhaven  Anthropomorth  and  Bowknot, 
LS  (Earth  Figures  of  Califomia-Arizona 
(Colorado  River  Basin  TRJ. 

Winterhaven  Anthropomorth.  LS  (Earth 
Figures  of  Califomia-Arizona  Colorado 
River  Basin  TRJ 

Yuha  Schneider  Site  PS  (Earth  Figures  of 
California-Arizona  Colomdo  River  Basin 
TRJ 

Yuha  Shrine  P-12  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Basin 
TRJ 

Yuha  Site  A.  P-1  (Earth  Figures  of  Califomio- 
Arizona  Colorado  River  Basin  TRJ. 

Yuha  Site  B.  P-2  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

Yuha  Site  C.  PS  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TRj. 

Yuha  Site  E.  P-4  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TRJ. 

Yuha  Site  F,  PS  (Earth  Figures  of  Califomia- 
Arizona  Colorado  River  Basin  TRJ. 

Yuha  Site  G-l,  PS  (Earth  Figures  of 
Califomia-Arisona  Colorado  River  Basin 
TRJ 

Yuha  Site  H;  322E,  P-10  (Earth  Figures  of 
Califomia-Arirona  Colorado  River  Basin 
TRJ 

Yuha  Site  I;  322-G,  P-11  (Earth  Figures  of 
Califomia-Arizona  Colorado  River  Basin 
TRJ 

Los  Aagsias  County 

Claremont,  Scripps  College  for  Women. 
Columbia  and  10th  St. 
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Lot  Angeles.  FederaJ  Reserve  Bank  of  San 
Frcmcisca  400  W.  Olympic  Blvd. 

Los  Angeles,  Heinsbergen  Decorating 
Company  Building,  7415  Beverly  Blvd. 

Montany  County 

Salinas,  Black,  Samuel  M.,  House,  418  Pajara 
St. 

Orange  County 

Santa  Ana,  Downtown  Santa  Ana  Historic 
District,  Roughly  bounded  by  Civic  Center 
Dr.,  First  Ross,  and  Spurgeon  Sts. 

Riversicie  County 

Aha  Quien  Lodge  Circles,  E-30  (Earth 
Figures  of  California- Arizona  Colorado 
River  Basin  TR), 

Black  Point  Group.  E-7  (Earth  Figures  of 
California- Arizona  Colorado  River  Basin 
TR). 

Blythe  Giants.  E-ia  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TR), 

Blythe  Southern  Boundary,  E-13  (Earth 
Figures  of  California-Arizona  Colorado 
River  Basin  TR). 

Bones  Site  E-23  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR), 

Dancing  Shaman  Gmup.  E-5  (Earth  Figures 
of  California-Arizona  Colorado  River 
Basin  TR). 

Hook  figure,  E-45  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TR). 

Little  Bird  and  1.000  Seats.  E-4a  E-4b  (Earth 
Figures  of  California-Arizona  Colorado 
River  Basin  TR). 

Military  Site  E-IO  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 
TR). 

Quien  Sabe  111,  E-12  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TR). 

Quien  Sabe  Bird-Slaughter  Tree  Wash  Dance 
Pattern.  E-9  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR), 

Quien  Sabe  Group.  E-10  (Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TR). 

Site  E-1  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

Site  E-11  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

Site  E-19  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

Site  E-20  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR), 

Site  E-22  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

Site  E-24  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

Site  E-3  (Earth  Figures  of  California- Arizona 
Colorado  River  Basin  TR), 

Site  E-8  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

San  Bemardino  County 

Beale  Slough  Figures.  D-0  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TR). 
Lake  Havasu  Site.  D-10  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TR). 
Park  Moabi  Site,  D-ll  (Earth  Figures  of 

California-Arizona  Colorado  River  Basin 

TR). 


Site  D-12  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

Site  D-2  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR), 

Site  D-3  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

Site  D-4  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

Site  D-6  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

Site  D-7  (Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TR). 

Site  D-21  (Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TR). 

San  Diego  County 

Anza  Borrego-Plao  Verde  Site,  S-2  (Earth 

Figures  of  Calif omio- Arizona  Colorado 

River  Basin  TR). 
Anza  Borrego-Sin  Nombre.  S-4  (Earth 

Figures  of  California-Arizona  Colorado 

River  Basin  TR). 
Anza  Borrego-Split  Mountain  Site..  S-3 

(Earth  Figures  of  California-Arizona 

Colorado  River  Basin  TR), 

San  Frandsco  County 

San  Francisco,  Chambord  Apartments,  1298 
Sacramento  St. 

San  Mateo  Coonty 

San  Carlos,  Southern  Pacific  Depot,  559  El 
Camino  Real 

Santa  Barbara  County 

Santa  Maria.  Minerva  Club  of  Santa  Maria. 
127  W.  Boone  St. 

Santa  Cms  County 

Aptos  vicinity,  Valencia  Hall.  Valencia  Rd. 
Sonoma  County 

Santa  Rosa.  Cables.  The,  4257  Petaluma  Hill 
Rd. 

COLORADO 

DelU  County 

Hotchkiss.  Holchkiss  Hotel.  101  Bridge  St. 
Denver  County 

Denver,  Carter-Rice  Building.  1623-1631 

Blake  St. 
Denver,  Dunning-Benedict  House,  1200 

Pennsylvania  St. 
Denver,  McPhee  and  McGinnity  Building, 

2301  Blake  St. 
Denver,  Midwest  Steel  and  Iron  Works 

Company  Complex,  25  Larimer  St. 
Denver,  Pacific  Express  Stable,  2363  Blake  St. 
Denver.  Pierce-Haley  House,  857  Grant  St. 
Denver.  Smith.  Pierce  T.  House,  1751  Gilpin 

St. 

Douglas  County 

Castle  Rock,  Castle  Rock  Elementary  School. 
3rd  and  Cantril  Sts. 

El  Paso  County 

Colorado  Spnngs.  Hagerman  Mansion.  610  N, 
Cascade  Ave. 

Kit  Carson  County 

Burlington,  Burlington  State  Armory.  191 14th 
St 

Pueblo  County 

Pueblo,  Streit.J.L.  House.  2201  Grand  Ave. 


roAHo 

Benewah  County 

St.  Maries,  St.  Maries  1910  Fire  Memorial 
(North  Idaho  1910  Fire  Sites  TR).  St. 
Maries  Cemetery 

Shoshone  County 

Avery  vicinity.  Bullion  Tunnel  (North  Idaho 

1910  Fire  Sites  TR).  E  of  Avery 
Avery  vicinity.  Cedar  Snags  (St.  foe  North 

Fork)  (North  Idaho  1910  Fire  Sites  TR).  N 

of  Avery 
Avery  vicinity,  Grand  Forks  (North  Idaho 

1910  Fire  Sites  TR).  E  of  Avery 
Avery.  Avery  Depot,  Chicago,  Milwaukee,  St. 

Paul,  and  Pacific  RR  track 
Red  Ives  vicinity.  Halm  Creek,  Bean  Creek 

Fire  (North  Idaho  1910  Fire  Sites  TR),  S  of 

Red  Ives 
Wallace  vicinity,  Pulaski.  Edward,  Tunnel 

and  Placer  Creek  Escape  Route  (North 

Idaho  1910  Fire  Sites  TR).  SW  of  Wallace 
Wallace  vicinity,  Wallace  1910  Fire 

Memorial  (North  Idaho  1910  Fire  Sites  TR). 

N  of  Wallace 

INDL\NA 

Elkhart  County 

Goshen  vicinity,  Violett,  William  N..  House. 
3004  S.  Main  St. 

Howard  County 

Kokomo,  Haynes.  Elwood  House.  1915  S. 

Webster  St. 
Kokomo,  Learner  Building.  107-111  E. 

Sycamore  St. 

Porter  County 

Hebron  vicinity,  Gilson,  Clinton  D.,  Bam,  522 
W.  650S. 

Posey  County 

New  Harmony,  Bentel.  George,  House, 
Brewery  and  Granary  St. 

Putnam  County 

Greencastle.  Van  Arsdel,  William  C,  House. 
125  Wood  St. 

St.  Joseph  County 

New  Carlisle  vicinity,  Studebaker  Clubhouse 

and  Tree  Sign.  32132  IN  2 
South  Bend.  Union  Station.  326  W.  South  St. 

MASSACHUSETTS 

Norfolk  County 

Canton.  Canton  Viaduct,  Neponset  and 
Walpole  Sts. 

MINNESOTA 

Hennepin  County 

Minneapolis,  Hinkle-Murpby  House,  619 
Tenth  St.  S. 

Polk  County 

Crookston,  Crookston  Commercial  Historic 
District,  Roughly  Main  St.  and  Broadway 
between  Fletcher  and  W.  2nd  St. 

East  Grand  Forks,  Hamm  Brewing  Company 
Beer  Depot.  401  DeMers  Ave. 
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MISSOURI 

Cape  Girardeau  County 

Jackson  vicinity,  McKendree  Chapel,. Oif  1-55 

Franklin  County 

Washington,  Thias.  Henry  C,  House.  304  Elm 
St. 

PENNSYLV.\NIA 

Philadelphia  County 

Philadelphia,  Washington  Square  West 
Historic  District,  Roughfy  bounded  by  8th. 
Locust,  Broad,  and  Lombard  Sts. 

TEXAS 

Bexar  County 

San  Antonio,  Partee,  Hiram.  House.  605 
Belknap  PI. 

Tom  Green  County 

San  Angelo,  Hilton  Hotel  (Hotel  Cactus),  36 
E.  Twohig  St. 

WISCONSIN 

Dane  County 

Madison,  Agricultural  Dean's  House.  10 
Babcock  Dr. 

[FR  Doc  84-233M  Filed  8-31-M.  8;4S  am] 
BILLING  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Proposed  NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  officials 
'  and  other  interested  parties  and 
provides  them  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

Comments  on  the  proposed 
boundaries  will  be  received  for  60  days 
after  the  date  of  this  notice.  Please 
address  replies  to  Jerry  L.  Rogers, 
Associate  Director,  Cultiual  Resources, 
and  Keeper  of  the  National  Register  of 
Histt)ric  Places,  National  Park  Service, 
Washington.  D.C.  20240,  Attention:  Chief 
of  Registration  (202)  343-9536.  Copies  of 
the  documentation  of  the  landmarks  and 
their  proposed  boundaries,  including 
maps  may  be  obtained  from  that  same 
office. 


Bruce  MacOougal 

Acting  Chief  of  Registration.  National 
Register  of  Historic  Places,  Interagency 
Resources  Division. 

We  are  presently  requesting 
comments  on  the  proposed  boundary  for 
Mesilla  Plaza  Historic  Landmark, 
located  at  Mesilla,  Dona  Ana  County, 
New  Mexico: 

Beginning  at  the  intersection  of  Calle 
de  Principal  and  Calle  de  Parian  the 
boundary  runs  south  for  about  200'  then 
proceeds  east  along  the  south  side  of 
Building  5  to  Calle  de  Guadelupe  for 
about  200'.  The  boundary  then  goes 
north  for  about  50  feet  before  going  east 
again  for  about  150'  along  the  south  side 
of  Building  6.  At  this  point  the  boundary 
goes  north  along  the  east  side  of 
Building  6,  across  Calle  de  Parian  and 
along  the  east  side  of  Building  7.  From 
the  northeast  comer  of  Building  7  the 
boundary  goes  about  50'  east  to  Calle  de 
Albino  and  runs  north  along  this  street 
for  about  200'  before  running  west  to 
Calle  de  Guadalupe  a  distance  of  about 
200  feet.  From  this  point  the  boundary 
runs  north  along  Calle  de  Guadalupe  for 
about  300'  before  running  west  behind 
Building  9  to  Calle  de  Principal  a 
distance  of  about  200'.  From  this  point 
the  boundary  runs  south  along  Calle  de 
Principal  for  about  280'  near  the 
northwest  comer  of  Building  1  before 
running  west  to  Calle  del  Arroyo,  a 
distance  of  about  300'.  From  this  point 
the  boundary  runs  south  along  Calle  del 
Arroyo  for  about  200'  before  running 
east  to  B  point  about  150'  into  the  block. 
From  this  point  the  boundary  runs  south 
for  about  75'  to  Calle  de  Parian  and  then 
east  for  a  distance  about  150'  to  the 
point  of  origin. 

We  are  presently  requesting 
comments  on  the  proposed  boundary  for 
Blood  Run  Site  Historic  Landmark, 
located  at  Larchwood,  Lyon  County, 
Iowa: 

Point  of  Beginning:  (Point  A)  A  1330 
feet  MSL  monument  at  the  center  of 
Section  24,  T  100  N.  R  49  W.  The 
boundary  proceeds  from  this  point  of 
beginning  900  feet  (274  m.)  south  to  the 
edge  of  a  headward  eroding  draw  in  the 
second  terrace  margin  then  about  250 
feet  (76  m.)  dovm  that  draw  onto  the 
first  terrace  of  Blood  Run.  It  proceeds 
1000  feet  (305  m.)  in  a  southeasterly 
direction  across  both  first  terraces  as 
well  as  intervening  floodplain  and 
channel  of  Blood  Run  to  the  mouth  of  a 
secondary  tributary  and  1310  feet 
contour  south  southeast  of  the  Chicago, 
Rock  Island,  and  Pacific  railroad  bed 
(Point  B).  It  follows  the  1310  feet  and  the 
1320  feet  contours  in  a  general 
southwestern  vector  for  approximately 


2000  feet  (610  m.)  as  they  constitute  the 
toe  of  a  northwest  facing  terrace  slope. 
The  boundary  crosses  a  second 
northwest  draining  tributary  to  Blood 
Run  at  about  1310  feet  elevation  and 
follows  thatr  contour  around  the 
northern  edge  of  a  remnant  ridge.  It  then 
proceeds  1000  feet  (305  m.)  south 
southwest  up  an  urmamed  draw  to  an 
elevation  of  1350  feet  south  of  a  knoll 
with  a  midpoint  elevation  of  1410+  feet 
MSL  It  then  proceeds  about  500  feet 
(152  m.)  on  a  west  northwest  vector 
bisecting  the  low  point  of  a  saddle 
between  the  knoll  and  north  facing  high 
terrace  slope  south  of  the  saddle.  The 
boundary  subsequently  proceeds  600 
feet  (183  m.)  south  up  a  draw  from  1350 
to  1400  feet  elevation.  It  then  passes 
through  a  second  saddle  proceeding  300 
feet  (91  m.)  southwest  to  a 
complimentary  1400  feet  contour.  It 
proceeds  downslope  in  a  southwest 
(area  of  Point  C]  then  westerly  direction 
for  about  1200  feet  (366  m.)  and  reaches 
the  back  of  the  second  terrace  above  Big 
Sioux  River  at  an  elevation  of  1340+— 
1350-feet  MSL  The  boundary  then 
svsrings  in  a  southwest,  west  (area  of 
Point  D).  and  northwest  direction  across 
the  second  and  first  terraces  to  the  Big 
Sioux  River  in  an  arc  with  a  general 
west  northwest  cord  distance  of  3500 
feet  (1067  m.)  (Point  E). 

The  boundary  crosses  the  Big  Sioux 
River  and  the  Iowa-South  Dakota  State 
line  at  LTTM  Zone  14,  694210E.  4814170N. 
The  boundary  traverses  the  South 
Dakota  floodplain  and  joins  the  first 
terrace  at  the  point  of  initiation  between 
a  colluvial  slope  and  laterally  planned 
floodplain.  It  proceeds  1850  feet  (564  m.) 
north  northeast  against  the  toe  of  the 
second  terrace  slope  at  a  general 
elevation  of  1270  feet  to  a  point  on 
tangent  between  that  contour  and  the 
Chicago,  Rock  Island  and  Pacific 
Railroad  bed.  It  follows  railroad  grade 
benching  for  about  400  feet  (122  m.)  in  a 
northwesterly  direction  (to  Point  F)  then 
swings  north  across  Spring  Creek  at  a 
vector  distance  of  1200  feet  (366  m.) 
upstream  from  it  confluence  with  Big 
Sioux  River,  The  boundary  ascends  a 
steep  terrace  to  the  1300  feet  contour 
(Point  G)  and  follows  that  elevation 
until  the  toe  of  the  second  terrace  slope 
is  defined  by  the  1280  and  then  1270  feet 
contours  down  Spring  Creek  Canyon  to 
its  restricted  north  bank  juncture  with 
the  Big  Sioux  River  Valley.  The 
boundary  remains  between  1270-* — 
1280-feet  MSL  following  the  Western 
margin  of  the  first  terrace  above  Big 
Sioux  River  (passing  through  Point  H) 
until  reaching  the  mouth  of  an  uimamed 
draw  approximately  3000  feet  (914  m.) 
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south  of  springdale  Cemeteiy.  It 
meanders  up  the  draw  Qowline  for  a 
vector  distance  of  2800  feet  (853  m.] 
north  (area  of  Point  I)  and  emerges  onto 
the  second  (i.e.  high)  terrace  by  crossing 
a  dirt  road  south  and  east  of  Springdale 
Cemetery  that  has  been  looped 
northeast  around  headward  erosion  of  a 
minor  draw.  The  boundary  traverses 
that  terrace  in  a  northeasterly  direction 
through  a  slight  swale  at  an  elevation  of 
1430+— 1440-feet  MSL.  It  then  follows 
the  second  terrace  (Point  J)  escarpment 
in  a  dramatically  meandering  southeast 
direction  for  a  vector  distance  of  1200 
feet  (306  m.)  (area  of  Point  K).  The 
boundary  departs  the  second  terrace 
proceeding  east  southeast  down  a  steep 
draw  and  crosses  the  Big  Sioux  River  as 
weU  as  the  South  Dakota-Iowa  State 
line  at  UTM  Zone  14.  895340E.  4815735N. 
It  proceeds  1500  feet  (457  m.)  east 
southeast  across  the  first  terrace  and 
then  climbs  east  northeast  onto  the 
second  terrace  at  an  escarpment 
elevation  of  1320  feet.  The  boundary 
then  arcs  up  grade  east  northeast,  east, 
and  southeast  for  a  cord  distance  of 
about  800  (244  m.)  feet  to  the  1330  feet 
MSL  monument  point  of  beginning 
(Point  A). 

We  are  presently  requesting 
comments  on  the  proposed  boundary  for 
Erie  Canal  Historic  Landmark,  located 
at  Florida  and  Glen,  Montgomery 
County,  New  York: 

Beginning  at  Point  A,  the 
southeastemmost  comer  of  Section  38 
Block  1  Lot  1  in  the  north  line  of  the  New 
York,  West  Shbre,  and  Buffalo  Raih^ad 
right-of-way,  then  proceeding  westerly 
along  the  north  line  of  the  railroad  right- 
of-way,  crossing  Queen  Ann  Street,  to 
the  so-called  Blue  Line  at  the  west  side 
of  Queen  Ann  Street  then  proceeding 
westerly  along  the  Blue  Line  to  Point  B, 
the  easternmost  point  of  Section  38 
Block  1  Lot  2;  then  proceeding  westerly 
along  the  Blue  Line  and  the  north  line  of 
Section  38  Block  1  Lot  2  approximately 
1300*  to  Point  C  an  angle  in  the  said 
lines  approximately  ISff  east  of  the 
eastern  edge  of  Wemp's  Basin;  then 
proceeding  due  south  across  Section  38 
Block  1  Lot  2  to  the  north  line  of  the 
New  York,  West  Shore  and  Buffalo 
Railroad  right-of-way;  then  proceeding 
westerly  in  the  north  line  of  the  railroad 
right-of-way  approximately  975';  then 
proceeding  due  north  across  Section  38 
Block  1  Lot  2  to  Point  D,  an  angle  in  the 
said  north  line  of  said  lot  and  the  Blue 
Line;  then  proceeding  westerly  and 
southerly  in  the  Blue  Line,  crossing  the 
Voorhees  Culvert,  to  Point  E. 
approximately  710"  southwest  of  the 
Voorhees  Culvert;  then  proceeding 
southeasterly,  perpendicular  to  the  Blue 


Line,  approximately  80'.  to  Point  F;  then 
proceeding  southwesterly,  at  right 
angles  to  the  80'  line  approximately  890*. 
to  Point  G;  then  proceeding 
northwesterly,  perpendicular  to  the  Blue 
Line,  approximately  QC  to  Point  H,  on 
the  Blue  Line;  then  proceeding 
southwesterly  in  the  Blue  Line  to  Point  I. 
approximately  50'  northeast  of  the 
Enders  house  (#5)  and  formerly  the 
intersection  with  a  property  line;  then 
proceeding  southeasterly,  perpendicular 
to  the  Blue  Line,  to  the  north  side  of 
Railroad  Street;  then  proceeding 
southeasterly  along  and  in  the  course  of 
the  north  side  of  Railroad  Street,  and  the 
extension  of  this  line,  to  the  mean  low 
water  mark  in  the  east  bank  of 
Schoharie  Creek;  then  proceeding 
northwesterly  along  the  mean  low  water 
mark  of  the  east  bank  to  a  point 
opposite  a  small  outbuilding  (identified 
as  building  «7  in  the  attached 
Description)  approximately  100* 
southeast  of  the  Blue  Line;  then 
proceeding  southwesterly  across 
Schoharie  Creek,  parallel  to  the  Blue 
Line,  into  the  Town  of  Glen,  and  through 
Section  53  Block  1  Lot  3  approximately 
875'  to  Point  J;  then  proceeding 
northwesterly,  at  a  right  angle  to  the  875' 
line,  through  Section  53  Block  1  Lot  3  to 
the  Blue  Line;  then  proceeding  northerly, 
westerly,  and  southerly  in  the  Blue  Line, 
crossing  Hartley  Lane,  to  the  north  line 
of  the  New  York  State  Thruway;  then 
proceeding  westerly  in  the  north  line  of 
the  Thruway  to  the  northernmost  of  the 
two  Blue  Lines  of  the  1820  canal;  then 
proceeding  easterly  and  northerly  in  the 
Blue  Line,  again  crossing  Hartley  Lane, 
to  the  mean  low  water  mark  in  the  west 
bank  of  Schoharie  Creek;  then 
proceeding  northeasterly  across 
Schoharie  Creek  to  the  Blue  Line  at  the 
mean  low  water  mark  irf  the  east  bank 
of  Schoharie  Creek;  then  proceeding 
northerly  and  easterly  in  the  Blue  Line, 
crossing  Main  Street  and  East  Church 
Street,  to  Point  K,  approximately  1615' 
northeast  of  the  east  side  of  East  Church 
Street;  then  proceeding  northwesterly 
perpendicular  to  the  mid-line  of  the  1820 
canal  approximately  75'  to  Point  L;  then 
proceeding  northeasterly  roughly 
parallel  to  the  Blue  Line  approximately 
875'  to  Point  M;  then  proceeding 
southeasterly,  perpendicular  to  the  Blue 
Line,  approximately  100'  to  the  Blue 
Line;  then  proceeding  northerly  and 
easterly  in  the  Blue  Line  and  partially  in 
the  mean  low  water  mark  of  the  south 
banks  of  a  small  creek  and  the  Mohawk 
River  to  Point  N,  approximately  225' 
west  of  the  west  side  of  Emery's  Culvert 
then  proceeding  along  the  mean  low 
water  mark  of  the  south  bank  of  the 
Mohawk  River  to  Point  O, 


approximately  50'  east  of  the  east  side 
of  Emery's  Culvert;  then  proceeding  due 
south  through  Section  38  Block  1  Lot  1  to 
the  Blue  Line;  then  proceeding  easterly 
in  the  Blue  Line  and  partially  along  the 
mean  low  water  mark  of  the  south  bank 
of  the  Mohawk  River  (to  include 
Putnam's  Culvert)  to  Point  P, 
approximately  125'  due  north  of  Point  A; 
then  proceeding  due  south 
approximately  125'  to  Point  A.  the  place 
of  beginning. 

We  are  presently  requesting 
comments  on  the  proposed  boundary  for 
Arrow  Rock  Historic  District  located  at 
Arrow  Rock,  Saline  County,  Missouri: 

The  boundaries  are  contiguous  with 
those  for  Arrow  Rock  State  Park  and  the 
town  of  Arrow  Rock  as  they  join  to  form 
a  single,  contiguous  260-acre  area.  Some 
of  the  few  generally  unobtrusive 
features  which  do  not  contribute  to  the 
fiational  significance  of  the  landmark 
include:  a  water  tower,  rudimentary 
picnic  facilities,  and  a  few  modem 
structures  in  the  town  of  Arrow  Rock. 

We  are  presently  requesting 
comments  on  the  proposed  boundary  for 
Leadville  Historic  District,  located  at 
Leadville,  Lake  County,  Colorado: 

Beginning  at  the  point  where  Harrison 
Avenue  meets  the  right-of-way  of  the 
Burlington  Northern  Railroad,  follow  the 
tracks  northeast  to  the  crossing  of  E  12th 
Street,  then  follow  E  12th  to  Poplar 
Street.  Follow  Poplar  south  to  the  alley 
between  E  10th  and  E  11th,  and  follow 
the  alley  one  block  to  Hemlock.  Go 
north  ^  block  on  Hemlock  to  E  11th  and 
follow  this  street  northeast  to  where  it 
crosses  Evans  Gulch.  Follow  Evans 
Gulch  in  an  easterly  direction  to  the 
point  where  it  crosses  the  12,000  foot 
contour  line;  follow  the  contour  Hne  as  it 
curves  in  a  southerly  direction  to  a  point 
on  the  SW  slope  of  East  Ball  Mountain 
that  is  due  east  of  the  southern  point  of 
the  12,000  foot  contour  Une  around  Ball 
Mountain;  then  in  a  straight  line  south  to 
the  North  Fork  of  Iowa  Gulch.  Follow 
this  gulch  a  short  distance  west  to  the 
point  where  it  meets  a  dirt  road  running 
along  the  southern  slop  of  Printer  Boy 
Hill;  then  follow  the  road  as  it  passes 
between  Printer  Boy  and  Rock  Hills  to  a 
point  400'  west  of  the  road's  fork,  and 
then  in  a  straight  line  north  to  the  10,800 
foot  contour  line.  Follow  this  contour 
line  as  it  curves  west  around  Rock  Hill 
to  UTM  point  (F)  13/391349/4342660. 
and  then  in  a  straight  line  SW  to  the 
southern  bank  of  California  Gulch. 
Follow  the  gulch  to  and  around  the  large 
tailings  pile  at  the  city  limits,  then  in  a 
straight  line  north  to  Harrison  Avenue. 
Follow  Harrison  north  to  W  2nd  Street 
then  turn  west  and  go  two  blocks  to 
Spruce  Street  Turn  south  on  Spruce  and 
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go  2V4  blocks  to  the  alley  between  Elm 
and  Front  Streets;  then  go  west  one 
block  to  Leiter  Street.  Tum  north  on 
Leiter  to  Elm  and  go  one  block  west  to 
Maple.  Go  south  ^  block  to  the  alley 
between  Elm  and  Front  Streets,  and 
follow  the  alley  one  block  to  ]ames 
Street.  Go  north  on  James  Vi  block  to 
Elm,  and  go  west  on  Elm  to  the 
intersection  of  Elm,  Washington,  and 
McWethy  Drive.  Cross  the  intersection 
and  pass  behind  the  structures  on  the 
south  side  of  the  road  in  a  straight  line 
to  the  edge  to  the  motel  parking  lot.  Go 
north  along  the  edge  of  the  parking  lot  to 
a  point  behind  the  structures  on  the 
north  side  of  the  road,  then  go  east 
behind  these  buildings  in  a  straight  line 
to  the  intersection  of  Elm,  Washington, 
and  McWethy  Drive.  Tum  northeast  on 
Washington  and  follow  the  street  to  the 
alley  between  W  3rd  and  W  4th  Streets; 
follow  the  alley  east  two  blocks  to 
Maple  Street,  then  north  on  Maple  to  the 
alley  between  W  4th  and  W  5th  Street. 
Follow  the  alley  one  block  to  Leiter,  go 
north  on  Leiter  V4  block  to  W  5th  Street. 
Follow  W  5th  east  one  block  to  Spruce 
Street;  go  north  on  Spruce  iVt  blocks  to 
the  alley  between  W  6th  and  W  7th.  Go 
west  along  the  alley  Z^/t  blocks,  then 
north  along  the  property  lines  to  W  8th, 
then  west  along  W  8th  to  Maple  and 
north  to  the  alley  between  W  8th  and  W 
9th.  Follow  the  alley  two  blocks  east  to 
the  homes  on  the  northwest  comer  of 
Spruce  and  the  alley;  go  north  behind 
these  homes  to  W  9th  Street.  Tum  east 
on  W  9th  to  Spruce,  go  north  on  Spruce 
to  the  alley  between  W  9th  and  W  10th; 
follow  the  alley  to  Harrison  Avenue, 
then  turn-north  to  the  point  of  beginning. 

[FR  Doc  84-23356  Rled  8-31-84;  8:45  am) 
BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Lee  Campbell  (202)  275-7238. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Lee 
Campbell,  Interstate  Commerce 
Commission,  Room  1325. 12th  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20423  and  to  Gary  Waxman,  Office 
of  Management  and  Budget,  Room  3228 


NEOB,  Washington,  DC  20503,  (202)  395- 
7340. 

Type  of  Clearance:  Extension 
Bureau/Office:  Office  of  Compliance 

and  Consumer  Assistance 
Title  of  Form:  Financial  Responsibility — 

Trucking  and  Freight  Forwarders 
0MB  Form  No.:  3120-0081,  82,  86,  87,  90, 

91,  95  and  96 
Agency  Form  No.:  BMC-32,  34,  35,  36,  83, 

84,  90  and  91 
Frequency:  Recordkeeping — on  occasion 
Respondents:  ICC  Regulated 

Transportation  Entities 
No.  of  Respondents:  43J04_^^ 
Total  Burden  Hrs.:  10,928 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  84-23315  Filed  8-31-64:  S;45  am) 
WLUNO  CODE  703»-01-M 


[Docket  AB-43  (Sut>-120X)] 

Illinois  Central  Gulf  Railroad  Co.; 
At>andonment  Exemption  in 
Jacksonville,  IL 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10903  et  seq. 
the  abandonment  by  the  Illinois  Central 
Gulf  Railroad  Company  of  0.58  miles  of 
track  in  Jacksonville,  IL,  subject  to 
standard  labor  protective  conditions. 
DATES:  This  exemption  shall  be  effective 
on  October  3, 1984.  Petitions  to  stay 
must  be  filed  by  September  14, 1984. 
Petitions  for  reconsideration  must  be 
filed  by  September  24. 1984. 

ADDRESSES:  Send  pleadings  referring  to 
AB-43  (Sub-No.  120X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Richard 
M.  Kamowski,  233  North  Michigan 
Avenue,  Chicago,  IL  60601 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  27S-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  August  27,  1984. 
By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterretf  and 


Cradison.  Chainnan  Taylor  was  absent  and 
did  not  participate. 
JamM  H.  Bayne, 
Secretary. 

[FS  Doc  U-Xm*  FUmI  S-n-tl  ttS  am] 
BtLUNO  COOC  7nS-0V-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Coneent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act,  and  ttie  Safe  Drinking 
Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  15, 1984.  a 
proposed  Consent  Decree  in  United 
States  V.  Fischer  &  Porter  Company, 
Civil  Action  No.  80-3900  (E.D.Pa.)  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania.  The  complaint  filed  by 
the  United  States  alleged  violations  of 
the  Resource  Conservation  and 
Recovery  Act  and  the  Safe  Drinking 
Water  Act  by  the  Fischer  &  Porter 
Company  at  its  Warminster, 
Pennsylvania  facihty.  The  alleged 
violation  consisted  of  the  contamination 
of  groundwater  with  trichloroethylene 
(TCE)  and  perchloroethylene  (PCE),  two 
industrial  degreasing  agents.  The 
complaint  sought  injunctive  rehef  to 
require  defendant  to  reduce  TCE  and 
PCE  contamination  in  the  groundwater 
to  the  lowest  levels  technologically 
feasible,  and  to  provide  alternative 
water  supplies  or  water  treatment 
systems  to  the  two  local  municipal 
water  supply  authorities  whose  wells 
were  contaminated.  In  the  Consent 
Decree  the  Fischer  &  Porter  Company 
has  agreed  to  install  and  operate  a 
groundwater  recovery  system,  described 
in  detail  in  the  Decree,  which  will 
reduce  TCE  and  PCE  contamination  to 
the  lowest  levels  technologically 
achievable.  In  addition,  the  Fisdier  ft 
Porter  Company  has  agreed  to  pay  the 
two  municipal  water  supply  authorities 
sums  totalling  $545,000,  to  be  used 
specifically  for  water  treatment  systems. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubHcation  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Fischer  &  Porter  Company.  D.J.  Ref. 
90-7-1-28. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 


34882 


Fad«al  Register  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


Pennsylvania.  Room  3310  United  States 
Courthouse,  601  Market  Street 
Philadelphia,  Pennsylvania  19106,  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  Curtis  Building,  6th 
and  Walnut  Streets,  Philadelphia,  PA 
19106;  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  2053a  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (10  cents  per  page 
reproduction  cost)  payable  to  Treasurer 
of  the  United  States. 
F.  Henry  Habicht  II. 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 

(FR  Doc  M-Z9319  Filwi  S-Sl-M  8:4«  wbJ 
BttXiNG  COOC  4410-01-11 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Cancellation  of  Call  for  Riders  for 
Board  Decision;  Volume  14 

agency:  Merit  Systems  Protection 

Board. 

action:  Notice  of  Cancellation  of  Call 

for  Riders  for  Decisions  of  the  United 

States  Merit  Systems  Protection  Board. 

Volume  14. 

SUMMARY:  The  purpose  of  this  notice  is 

to  cancel  the  call  for  riders  to  Volume  14 

of  the  Board  decision  volumes  which 

was  announced  in  the  August  13  Federal 

Register  (49  FR  32287). 

DATE  September  4. 1984. 

FOA  FURTHER  INFORMATION  CONTACT: 

Ada  R.  Kimsey,  Information  Services 
Division.  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  1120  Vermont 
Avenue,  N'W..  Washington.  DC  20419, 
(202)  653-8881. 

SUPPLCMCNTARY  INFORMATION:  Earlier 
decision  volumes  5  through  12  are  still  in 
print  and  may  be  ordered  from  the 
Superintendent  of  Docimients.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Ordering 
information  is  as  follows:  Decisions  of 
the  United  States  Merit  Systems 
Protection  Board,  Volumes  5  through  7. 
covering  the  period  January  1, 1981 
through  September  30, 1981  (stock 
number  062-000-^)0011-2;  $40),  and 
Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  Volumes  8 
through  11,  covering  the  period  October 
1. 1981  through  September  30, 1982 


(stock  number  062-000-00014-7;  $53). 
Volume  12  (October  1, 1982  through 
December  31. 1982)  and  Volume  13 
(January  1, 1983  through  March  31. 1983) 
are  being  printed,  and  will  be 
announced  in  the  Federal  Register  when 
available  for  sale. 

Dated:  August  28.  1984. 
For  the  Board. 
Herbert  E.  Ellingwood, 

Chairman. 

(FR  Doc  84-23302  Piled  8-31-84;  8:45  ara) 
BILUNQ  COOC  74«(M)1-M 


NATIONAL  SCIENCE  FOUNDATION 

Directorate  for  Science  and 
Engineering  Education 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  program 
announcement  and  guidelines. 

SUMMARY:  This  notice  sets  forth  the 
program  announcement  and  guidelines 
for  the  National  Science  Foundation's 
College  Science  Instrumentation 
Program. 

EFFECTIVE  DATE:  Proposals  may  be 

submitted  at  any  time  after  the 
appearance  of  this  announcement  in  the 
Federal  Register,  but  they  must  be 
received  in  the  Foundation  by  5:00  p.m. 
January  11, 1985,  to  insure  inclusion  in 
the  competitive  review  process 
established  for  this  program. 
FOR  FURTHER  INFORMATION  CONTACT 
Please  address  requests  for  further 
information  to  the  National  Science 
Foundation,  Directorate  for  Science  and 
Engineering  Education,  Washington.  DC 
20550,  Attention:  College  Science 
Instrumentation  Program. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation  Act  of 
1950.  as  amended  (42  U.S.C.  1861-1875), 
authorizes  the  National  Science 
Foundation  to  initiate  and  support 
programs  to  strengthen  science 
education  at  all  levels.  Furthermore,  the 
FY  1985  HUD-Independent  Agencies 
Appropriations  Act  requires  the 
Foundation  to  establish  this  program. 
This  Program  Announcement  describes 
the  Foundation's  college  science 
instrumentation  program. 

The  Federal  Domestic  Assistance 
Catalog  Number  for  this  program  is 
47.063. 

College  Science  Instrumentation 
Program 

Program  Description 

Purpose  and  Scope 

The  predominantly  undergraduate 
colleges  in  the  United  States  make  a 


vital  contribution  to  the  preparation  of 
the  Nation's  future  scientists  and 
engineers,  teachers,  and  leaders  in 
business  and  government.  The  purpose 
of  the  College  Science  Instrumentation 
Program  (CSIP)  is  to  assist  these 
institutions  in  achieving  and 
maintaining  strong,  high  quality 
undergraduate  science  and  engineering 
instructional  programs  for  all  of  their 
students. 

Students  in  science  and  engineering 
courses — majors  and  non-majors  alike — 
must  have  experience  with  suitable,  up- 
to-date  equipment  in  order  to  become 
involved  in  the  work  that  is  at  the  heart 
of  scientific  understanding  and  progress. 

Through  the  College  Science 
Instrumentation  Program,  the  National 
Science  Foundation  provides  matching 
support  for  purchase  of  laboratory  and 
instructional  equipment  to  implement 
new  or  improved  undergraduate 
programs  in  the  sciences  and 
engineering. 

The  specific  objectives  of  CSIP  are  to 
encourage  and  support  the: 

•  Introduction  of  modem  equipment 
to  improve  the  experiences  of 
undergraduate  students  in  science  and 
engineering  courses,  laboratories,  and 
field  work; 

•  Interfacing  of  computers  with 
scientific  instrumentation  and  other 
appropriate  uses  of  current  educational 
technology  in  science  and  engineering 
instruction; 

•  Development  of  new 
instrumentation  that  extends 
instructional  capabilities; 

•  Establishment  of  equipment  sharing 
capability  via  consortia  or  centers. 

The  program  addresses  these 
objectives  by  providing  for  the: 

•  Acquisition  of  new,  state-of-the-art 
instructional  scientific  equipment 

•  Renovation,  replacement,  and 
upgrading  of  existing  equipment. 

CSIP  seeks  proposals  which  request 
funds  for  instructional  scientific 
equipment.  Up  to  $50,000  may  be 
requested  from  NSF;  grantee  institutions 
must  provide  an  equal  or  greater 
matching  contribution  to  the  project  The 
minimum  grant  request  to  NSF  for  CSIP 
is  $5,000. 

Grants  in  support  of  CSIP  activities 
are  normally  made  for  a  2-year  period.  It 
is  expected  that  the  requested 
equipment  will  be  acquired  during  this 
time. 

Requirements  for  Matching  Funds 

A  proposing  institution  must  agree  to 
provide  matching  funds  in  an  amount 
equal  to  or  greater  than  the  funds 
provided  by  the  Foundation.  The 
proposal  budget  must  detail  the 


Federal  Register  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


94983 


expenditure  of  the  combined  total  of 
requested  NSF  funds  and  the 
institution's  funds.  Matching  funds  may 
be  non-Federal  or  Federal  (but  not  NSF) 
sources.  However,  funds  from  a  CSIP 
grant,  or  the  institutional  matching 
contribution  to  it,  cannot  be  counted  as 
an  institutional  contribution  to  another 
Federally  supported  project.  If  a  grantee 
receives  a  gift  of  equipment  from  non- 
Federal  sources  that  is  identical  or 
equivalent  to  items  listed  in  the 
proposal,  the  cash  value  of  such  gifts 
may  be  counted  as  institutional 
matching  funds. 

An  institution  may  obligate  or  receive 
its  matching  funds  or  gifts  at  any  time 
following  the  closing  date  under  which 
the  awarded  proposal  was  submitted, 
but  before  the  grant  expiration  date 
specified  in  the  grant  document.  This 
normally  provides  a  period  of  about  2V2 
years  during  which  the  institution  must 
fulfill  the  agreement  to  match  NSF  funds 
as  described  in  the  award  proposal.  To 
count  as  matching,  these  funds  must  be 
used  specifically  for  the  equipment 
listed  in  the  proposal  unless  prior 
approval  is  received  from  the  NSF. 

Eligibility  Criteria  and  Limitations 

Eligible  Institutions 

Proposals  to  the  College  Science 
Instrumentation  Program  will  be 
accepted  from; 

a.  Any  4-year  college  or  university  in 
the  United  States  or  its  territories  that 
offers  instruction  in  the  sciences  leading 
to  the  baccalaureate  degree,  and  does 
not  offer  the  Ph.D.  degree  in  any  of  the 
eligible  fields  of  science  and  engineering 
listed  below. 

b.  Any  campus  of  a  recognized 
"system"  of  institutions  provided  that  it 
satisfies  a.  above  and  is  separated 
geographically  and  is  not 
administratively  subordinate  to  any 
other  campus  in  the  system.  A  branch 
campus  seeking  separate  eligibility 
should  consult  CSIP  progra.m  staff 
before  submitting  a  proposal,  and  be 
prepared  to  provide  appropriate  details 
to  support  its  request. 

c.  Any  formally  organized  consortium 
of  institutions,  the  majority  of  which 
satisfy  a.  above,  which  has  an 
established  central  office  and  approved 
fiscal  management  capability.  Proposals 
from  informal  consortia  of  institutions 
are  not  eligible. 

Number  of  Proposals  Allowed 

There  are  no  limits  to  the  number  of 
proposals  which  may  be  submitted  by 
an  institution;  however,  only  one 
proposal  per  department  within  an 
institution  will  be  accepted. 


A  consortium  may  submit  only  one 
proposal  per  yearly  closing  date. 
Participation  in  a  consortium  proposal 
will  not  affect  the  eligibility  of  a  member 
institution  or  a  department  within  an 
institution. 

Eligible  Fields 

The  Foundation  will  consider 
proposals  for  support  of  projects  in: 

•  Any  field  of  science  and 
engineering,  including  but  not 
necessarily  limited  to:  Astronomy, 
atmospheric  sciences,  biological  and 
behavioral  sciences,  chemistry, 
computer  sciences,  earth  sciences, 
information  science,  mathematical 
sciences,  materials  science, 
oceanography,  physics,  and  the  social 
sciences: 

•  Interdisciplinary  fields  composed  of 
overlapping  areas  of  two  or  more 
sciences: 

•  Multiple  disciplines — in  contrast  to 
interdisciplinary  fields — only  in  such 
instances  in  which  several  departments 
propose  to  make  use  of  a  single  major 
piece  of  equipment  or  an  assemblage  of 
related  pieces  of  equipment. 

Specifically  excluded  hom  support 
are; 

•  Projects  addressed  to  clinical  fields 
associated  with  the  sciences  such  as 
medicine,  nursing,  clinical  psychology 
and  physical  education; 

•  Projects  which  primanly  involve 
social  work,  home  economics  and  the 
arts  and  humanities. 

Eligible  Activities 

Although  CSIP  proposals  are 
encouraged  for  formal  courses  and 
laboratories  traditionally  associated 
with  undergraduate  instruction,  the 
program  is  not  restricted  to  these 
activities.  The  following  are  other 
examples  of  eligible  science  activities. 

•  Projects  to  improve  undergraduate 
honors  programs,  student  research  and 
independent  study,  (see  also  Research 
m  Undergraduate  Institutions  Program 
Announcement.  NSF  83-79); 

•  Projects  aimed  at  acquainting 
nonscience  majors  with  principles  and 
methods  of  science  and  engineering  or 
the  impact  of  science  and  technology  on 
society; 

•  Projects  concerned  with  the 
undergraduate  science  education  of 
prospective  teachers,  which  emphasize 
science  content  or  science  teaching 
methods: 

•  Projects  which  seek  to  reduce  the 
barriers  to  careers  in  science  and 
engineering  for  women,  minorities,  and 
the  physically  handicapped; 

•  Projects  directed  at  remediation  or 
development  of  the  science  background 
of  poorly  prepared  students; 


•  Projects  which  involve  the  teaching 
of  fundamental  science  or  engineering 
concepts  %vithin  technical  or 
professional  programs. 

Eligible  Equipment 

The  types  of  equipment  eligible  for 
inclusion  in  a  CSIP  proposal  are  listed 
under  the  section  "Detailed  Budget"  on 
page  00. 

These  restrictions  apply  to  equipment 
to  be  purchased  with  institutional 
matching  funds  as  well  as  the  NSF  grant. 
As  previously  noted,  no  proposal  may 
request  more  than  $50,000  from  NSF 
which  means  that  project  costs  in  excess 
of  $100,000  must  be  funded  by 
overmatching.  Because  proposals 
requesting  less  than  $5,000  from  NSF  are 
not  eligible,  the  minimum  project  cost  is 
expected  to  be  $10,000. 

The  primary  use  of  each  of  the 
equipment  items  to  be  acquired  must  be 
for  the  benefit  of  undergraduate  science 
and  engineering  instruction.  There  is  no 
objection  to  any  items  serving 
additional  purposes  in  the  department  at 
those  times  when  it  is  not  being  used  for 
undergraduate  instruction,  but  these 
ancillary  uses  neither  form  nor  augment 
the  justification  required  for  its  inclusion 
in  the  program. 

Neither  NSF  funds  nor  institutional 
matching  funds  may  be  applied  to  any  of 
the  ineligible  items  listed  below: 

•  Teaching  Aids  (e.g..  films,  slides, 
projectors),  reference  materials,  and 
expendables  (e.g..  glassware, 
chemical^); 

•  Laboratory  furnishings  or  general 
utility  items  such  as  office  equipment 
benches,  tables,  desks,  chairs, 
laboratory  carts,  storage  cases,  routine 
supplies,  and  general  expendables: 

•  Maintenance  or  service  contracts — 
even  though  for  equipment  requested 
through  the  CSIP  program; 

•  Salaries,  honoraria,  consulting  fees, 
travel  reimbursement,  etc. 

•  Institutional  indirect  costs  or 
overhead; 

•  Costs  of  building  or  laboratory 
modification,  construction  or  equipment 
installation; 

•  A  flat  percentage  inflation 
allowance.  Requested  funds  should  be 
based  on  the  best  available  vendor's 
estimate  of  cost  at  the  projected  time  of 
purchase  during  the  grant  period. 

Preparation  and  Submission  of 
Proposals 

General  Information 

This  announcement  sets  forth  basic 
information  needed  to  initiate  planning 
for  proposal  submission.  Proposers  must 
also  consult  the  publication  Grants  for 
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Scientific  and  Engineering  Research 
(GSER).  (NSF  83-57).  for  addiUonal 
guidance  and  forms.  This  publication  is 
available  from  the  Forms  and 
Publications  Unit.  National  Science 
Foundation,  1800  G  Street,  N.W., 
Washington,  D.C.  20550.  Teh  GSER 
should  be  used  with  the  following 
understandings: 

•  For  "research"  substitute  "science 
and  engineering  education"  or  "science 
and  engineering  education  project" 
according  to  the  context; 

•  The  terms  "new  discoveries"  or 
"fundamental  advances"  in  science  and 
engineering  include  the  development  of 
the  science  and  engineering 
infrastructure  toward  those  goals. 

Except  as  modified  by  the  guidelines 
set  forth  herein,  standard  NSF 
guidelines  on  proposal  preparation, 
submission,  evaluation,  NSF  awards 
(general  information  and  highlights), 
declinations  and  withdrawals  contained 
in  GSER  are  applicable.  CSIP  proposers 
should  use  the  cover  sheet  and  project 
summary  forms  contained  herein  (pp.  00) 
and  the  budget  construction  described 
on  page  00,  not  those  in  GSER. 

More  comprehensive  information  is 
contained  in  the  NSF  Grant  Policy 
Manual.  Revised.  (NSF  77-47)  available 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington.  D.C.  20402. 

In  the  event  that  the  submitting 
organization  has  never  been  the 
recipient  of  an  NSF  award,  it  is 
recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  NSF  pohcies  and  procedures 
contained  in  the  NSF  Grant  Policy 
Manual,  Revised,  which  are  applicable 
to  most  NSF  awards.  If  a  proposal  is 
recommended  for  an  award,  the  NSF 
Division  of  Grants  and  Contracts  will 
request  certain  organizational, 
management,  and  financial  information. 
These  requirements  are  contained  in 
Chapter  III  of  the  Manual. 

Proposal  Preparation 

A  successful  proposal  msut  outline  the 
way  in  which  the  planned  project  will 
improve  the  present  program  of 
undergraduate  science  instruction.  Each 
proposal  should  demonstrate  that: 

•  The  plan  is  a  logical  step  in 
developing  the  academic  program  in 
question; 

•  Informed,  realistic  planning  has 
already  taken  place; 

•  The  staff  is  competent  to  carry  out 
the  project: 

•  The  improvements  proposed  lack 
only  the  requested  equipment  for  full 
implementation. 

It  is  important  that  the  equipment 
requested  be  appropriate  for  the 


project's  objectives.  The  Foundation 
aims  to  support  projects  with  maximum 
potential  for  continuing  impact.  Each 
proposal  should,  therefore,  clearly  show 
how  the  equipment  fits  in  with  current 
institutional  holdings,  and  should 
outline  the  institutions  plans  for 
extended  care  and  maintenance  of  the 
equipment. 

Proposal  Format 

A  proposal  to  the  CSIP  program 
consists  of  the  following  parts: 

•  Cover  Sheet 

•  Detailed  Budget  (Equipment  List) 

• 

Project  Summary  Form 

•  Narrative  (Limited  to  12  double- 
spaced  pages) 

•  Information  on  Current  and  Pending 
Support  (GSER  p.  26) 

•  Appendices 

Cover  Sheet 

The  first  page  of  the  proposal  will  be 
the  Cover  Sheet  prepared  in  the  form 
found  on  page  00.  This  cover  sheet 
should  be  duplicated  and  completed. 
The  cover  sheet  must  bear  the 
signatures  of  the  proposed  principal 
investigator  and  the  administative 
official  who  is  empowered  to  commit  the 
proposing  organization  to  the  conduct 
and  prudent  management  of  the  project 
if  NSF  agrees  to  support  it.  Only  one 
principal  investigator  may  be  designated 
for  a  CSIP  project. 

It  is  important  that  the  Cover  Sheet  be 
completed  with  the  full  information 
requested.  Most  of  the  items  are  self- 
explanatory.  Please  make  note  of  the 
following: 

•  Social  Security  Numbers  are  used 
by  the  Foundation  to  monitor  and 
facilitate  the  receipt  and  processing  of 
numerous  proposals,  as  well  as  to 
maintain  award  data.  The  number  is 
solicited  pursuant  to  the  general 
authority  of  the  Foundation  under  the 
NSF  Act  of  1950,  as  amended.  However, 
submission  of  social  security  numbers  is 
voluntary  and  refusal  to  disclose  a 
social  security  number  will  not  affect 
any  proposal's  eligibility  for  an  award: 

•  If  funds  for  this  project  are  being 
requested  from  another  Federal  agency 
or  another  Foundation  program,  this 
must  be  indicated  in  the  upper  right 
hand  section  of  the  Cover  Sheet.  If  they 
are  not  being  so  requested  at  the  time  of 
proposal  submission,  but  are  requested 
subsequently  (prior  to  Foundation's 
anticipated  CSIP  announcement  date),  a 
letter  so  stating  should  be  sent  at  that 
time  to  the  CSIP  office.  This  letter 
should  identify  the  proposal  by  its  NSF 
number  if  one  has  been  assigned. 


Detailed  Budget 

A  complete,  detailed  list  of 
anticipated  equipment  acquisitions  with 
both  unit  and  total  costs  should 
immediately  follow  the  cover  sheet.  It 
must  be  limited  to  the  following 
categories  with  a  subtotal  shown  for 
each: 

a.  Scientific  Equipment 

b.  Computing  Equipment 

c.  Construction  of  Equipment 

d.  Safety  Equipment 

e.  Maintenance  Equipment 

f.  Shipping  Costs 

It  is  important  that  reviewers  be  able 
to  recognize  the  function  of  requested 
equipment.  Therefore,  the  detailed 
budget  should  list  all  individual  items  by 
a  descriptive  name,  and  the  probable 
brand,  model,  and  price.  Where  there 
might  still  be  ambiguity,  a  one-sentence 
description  of  the  function  of  the 
equipment  should  be  included. 

Functional  units  consisting  of  a 
combination  of  items  should  be  clearly 
grouped  as  such  in  the  budget.  The 
scientific  equipment  category  should  be 
subdivided  by  function  or  by  course  so 
as  to  correspond  as  closely  as  possible 
with  the  narrative  which  is  to  follow. 
Each  item  should  be  lettered  to  be 
consistent  with  the  categories  above, 
and  to  facilitate  reference  to  and  from 
the  justification  presented  in  the 
narrafive. 

Following  the  total  amount  of  project 
costs,  list  the  actual  dollar  amount 
requested  from  NSF.  The  amount 
requested  from  the  National  Science 
Foundation  cannot  exceed  50%  of  the 
total  budget,  or  $50,000  and  may  not  be 
less  than  $5,000. 

Note. —  Any  unit  of  equipment  must  have  a 
minimum  acquisition  cost  of  $500  and  a  life 
expectancy  of  more  than  2  years. 

See  also  GSER  for  details;  page  5. 

Guidelines  for  the  selection  and 
placement  of  eligible  items  within  the 
six  budget  categories  are  as  follows: 

a.  Scientific  Equipment — to  be  used  in 
any  phase  of  undergraduate  science  and 
engineering  education.  An  item  eligible 
in  this  category  must  consist  of  either  a 
single  piece  of  equipment  meeting  the 
minimum  cost  requirement  or  a 
functional  unit,  where  the  sum  of  the 
components  meets  the  minimum  cost 
requirement.  Examples  of  "functional 
units"  would  be  an  oscilloscope  with 
appropriate  probes,  or  a  recording 
infrared  spectrophotometer  with  a 
demountable  cell  assembly  and 
appropriate  window.  A  combination  of 
independent  instruments  needed  for  a 
specific  experiment,  or  for  a  single 
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laboratory  station,  would  not  normally 
meet  the  definition  of  a  functional  unit. 
Each  component  of  a  functional  unit 
must  be  itemized,  and  the  cost 
indicated;  the  subtotal  for  the  entire  unit 
should  be  entered  as  the  unit  cost  (at 
least  $500). 

b.  Computing  Equipment — digital, 
analog,  analog-digital  hybrid  computers, 
mini-  or  micro-computers,  or  ancillary 
equipment  that  provides  remote  access 
to  central  digital  computing  systems. 
The  equipment  must  be  for  use  in 
specific  curricular  improvements:  for 
example,  interfacing  with  scientific 
instruments  to  assist  student  data 
acquisition  and  interpretation. 

Rental  or  lease-purchase  of  such 
equipment  with  grant  funds  will  be 
considered  (1)  if  it  can  be  demonstrated 
that  such  arrangements  offer  clear 
advantages  over  outright  purchases  and 
(2)  if  the  proposal  contains  assurances 
that  the  grantee  is  prepared  to  assume 
responsibility  for  the  continuation  of 
equivalent  services  after  the  grant 
expires. 

Software  essential  to  the  scientific 
and  educational  objectives  of  the  project 
is  permitted.  Each  software  package 
must  be  itemized,  justified,  and  the  cost 
indicated  (functional  unit  at  least  $500). 

c.  Construction  of  Equipment — 
fabrication,  including  materials  and 
labor  where  sufficient  justification  can 
be  given.  Since  it  is  not  the  purpose  of 
equipment  grants  to  provide  for  design 
and  development  of  scientific  and 
educational  equipment,  a  detailed 
explanation  of  the  advantages  of  the 
proposed  unit  over  commercially 
available  items  must  accompany 
requests  for  equipment  construction 
funds. 

Requests  for  equipment  construction 
must  be  supported  by:  drawings, 
diagrams  or  parts  lists  as  appropriate. 

d.  Safety  Equipment — such  as  fire 
control  devices,  fume  hoods,  etc.,  may 
be  purchased  under  this  program  where 
necessary  for  the  safe  utilization  of  the 
equipment  requested  in  the  above 
categories. 

e.  Maintenance  Equipment — unique 
items  specifically  required  for 
calibration,  repair  and  maintenance  of 
the  scientific  equipment  itemized  in  the 
categories  a.,  b..  and  c.  above  (unit  cost 
at  least  $500). 

f.  Shipping  Costs — reasonable 
estimates  should  be  used,  as  opposed  to 
^flat  percentage. 

Project  Summary  Form 

The  Project  Summary  Form  (page  00) 
should  follow  the  Budget.  The 
information  provided  on  this  form  is 
used  by  the  program  staff  for  a  variety 
of  purposes,  including  the  proper 
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assignment  of  proposals  to  reviewers. 
Name  of  institution  and  project  title 
must  be  written  exactly  as  given  on  the 
Cover  Sheet.  Please  note  the  following: 

Line  4.  Major  Discipline  Code.  Choose 
1  only,  from  among  those  listed  on  page 
00. 

Line  5.  Field  of  Science  and 
Engineering  Code(s).  Choose  at  least  1. 
but  no  more  than  5  codes  in  descending 
order  of  importance,  from  those  listed  on 
page  00. 

For  example,  if  computer-related 
activities  are  being  developed  for  an 
analytical  chemistry  laboratory,  enter 
on  Line  4,  CH.  and  at  hne  5.  CH  12.  NE 
55  (or  MD21). 

Line  10.  Summary  of  Proposed  work. 
This  summary  should  be  a  concise 
description  of  the  project  (not  of  the 
proposal),  limited  to  22  pica  or  18  elite 
lines.  It  should  contain  a  statement  of 
objectives,  an  outline  of  the  project 
operations,  and  a  description  of 
anticipated  outcomes.  If  the  project  is 
supported,  the  summary  may  be  used  by 
the  Foundation  to  inform  the  general 
public  about  its  programs.  Therefore,  it 
should  be  written  with  considerable 
care  so  that  a  lay  person  can  understand 
the  use  of  Federal  funds  in  support  of 
the  project. 

Narrative 

The  narrative  presents  most  of  the 
information  that  determines  whether  or 
not  a  grant  will  be  awarded.  In 
composing  the  narrative,  the  principal 
investigator  is  urged  to  bear  in  mind  the 
criteria  to  be  used  by  reviewers  in 
judging  the  merits  of  the  proposal.  These 
criteria  are  discussed  in  the  section  on 
Proposal  Evaluation,  page  00. 

The  Narrative  section  must  not 
exceed  12  numbered  double-spaced 
pages.  Reviewers  will  not  be  responsible 
for  studying  additional  pages. 
Information  applicable  in  more  than  one 
place  may  be  referred  to  by  page  and 
paragraph.  Appended  information 
should  be  restricted  to  tabular 
presentations  of  items  required  to 
supplement  the  narrative  (also  see  Item 
d.  in  the  outline  below).  Use  of  tabular 
form  for  reporting  details  is  encouraged. 
Such  information  should  be  cross- 
referenced  to  the  appropriate  portions  of 
the  narrative. 

The  narrative  should  be  written  to 
conform  to  the  following  outline: 

a.  The  Present  Situation.  This  section 
should  answer  the  question:  "What  is 
currently  missing  from  the  curriculum  or 
is  not  being  done  effectively  in  the 
course  which  needs  to  be  developed?"  It 
should  provide  a  description  of  the 
academic  context  and  the  perceived 
deficiencies,  and  should  include 
information  about  the  institution,  related 


courses,  and  the  intended  student 
audience.  It  cannot  be  assumed  that  the 
reviewers  are  acquainted  with  the 
submitting  institution  and  its  science 
education  programs. 

b.  The  Development  Plan.  This  section 
should  answer  the  question:  "How  is  the 
course  or  curriculum  to  be  developed 
through  the  new  instrumentation?"  It 
should  consist  of  a  detailed  description 
of  the  specific  developments  intended. 
Specific  experiments,  student  projects, 
or  demonstrations  that  would  be 
conducted  with  the  new  equipment  must 
be  presented  in  terms  of  the  scientific 
principles  or  phenomena  to  be  taught, 
and  in  terms  of  the  didactic 
methodologies  to  be  employed.  This 
portion  of  the  narrative  must  enable  a 
group  of  colleagues  to  judge  the 
suitability  of  the  planned  change  for  the 
inten'ded  student  audience,  in  the 
academic  setting  described.  Both  the 
scientific  and  pedagogical  aspects  of  the 
proposed  project  will  be  weighed  in  an 
effort  to  assess  the  relative  impact  in 
science  education  that  would  be 
realized  through  the  funding  of  this 
project. 

c.  Equipment— flj  The  Equipment 
Request.  This  section  should  answer  the 
question:  "Is  each  item  of  equipment 
requested  actually  needed  to  implement 
this  development,  and  is  it  the  right 
piece  of  equipment  for  the  job?"  It 
should  consist  of  some  brief  indication 
as  to  exactly  how  each  major  equipment 
item  requested  will  be  used  to  effect 
what  instructional  development 

It  is  the  purpose  of  this  part  of  the 
proposal  to  establish  the  precise 
correlation  between  the  subject-matter 
developments  described  in  the  previous 
sections,  and  the  list  of  equipment 
requested.  In  the  event  of  a  grant, 
ineligible  items,  and  those  not  germane 
or  adequately  justified,  will  be  deleted 
from  the  authorized  list  of  purchases. 

Logical  groupings  of  items  should  be 
made  to  minimize  repetition,  with  each 
entry  cross-referenced  to  the  item 
numbers  given  in  the  Budget  (Equipment 
List).  Special  arguments  may  be  needed 
to  explain  such  requests  as  those  for 
apparatus  of  a  quality  or  cost  not 
usually  encountered  in  undergraduate 
instruction,  or  which  is  to  be  fabricated 
rather  than  purchased  as  a  unit,  or 
which  might  appear  to  be  at  variance 
with  the  academic  setting  in  which  the 
project  would  operate.  Such  statements 
must  be  keyed  to  developments  desired 
in  undergraduate  instruction.  Therefore, 
proposers  are  cautioned  against 
providing  arguments  based  on 
enhancements  of  graduate-level  courses, 
improvement  of  faculty  research 
capabilities,  replacement  of  equipment. 
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or  other  activities  outside  the  scope  of 
CSIP.  (But  see  Research  in 
Undergraduate  Institutions  Program 
Announcement,  NSF  83-79). 

(2)  The  Equipment  on  Hand.  This 
section  should  answer  the  question: 
"Has  there  been  a  thorough  survey  of 
the  nurent  equipment  inventory  and 
does  the  proposal  plan  to  make  full  use 
of  it?"  It  should  consist  of  a  list 
indicating  existing  or  anticipated  major 
equipment  that  will  be  available  for  the 
project,  but  is  not  included  in  this 
request. 

(3J  Equipment  Maintenance.  This 
section  should  answer  the  question:  "Is 
a  reasonable  plan  presented  to  ensure  a 
maximum  usable  lifetime  for  the 
equipment?"  This  relates  to  the 
institutional  commitment  to  this  project. 
Each  proposal  should  therefore  briefly 
but  clearly  outline  the  institution's  plan 
for  extended  care  and  maintenance  of 
the  equipment. 

d.  Personnel.  (1)  Faculty  Expertise. 
This  section  should  answer  the  question: 
"Does  the  department  presently  have 
the  personnel  and  knowledge  to 
complete  the  project  successfully?"  It 
should  contain  enough  information 
about  the  present  faculty  of  the 
academic  unit  seeking  support  to 
convince  reviewers  that  the  technical 
expertise  to  carry  out  the  proposed 
project  is  already  present.  Special 
attention  should  be  given  to  the 
individual  named  to  direct  the  project. 
Since  the  effective  operation  of  the 
project  depends  in  large  measure  on  the 
principal  investigator's  knowledge  of  the 
discipline,  the  curriculum,  and  the 
equipment,  this  person  must  be  a 
member  of  the  faculty  of  the  disciplinary 
unit  receiving  support.  A  brief  resume 
must  indicate  that  the  principal 
investigator  is  an  appropriate  person  to 
direct  this  particular  project.  Only  one 
person  may  be  named  as  principal 
investigator  for  the  proposal,  but  brief 
resimies  of  other  faculty  members 
involved  in  the  project,  emphasizing 
experience  relevant  to  the  project, 
should  also  be  included.  Curricula  vitae 
should  be  placed  in  the  appendix. 

Information  on  Current  and  Pending 
Support 

For  instructions  on  completing  this 
section  see  GSER  pp.  7  and  26. 

Forms  on  patterns  of  sex,  race,  or 
ethnicity  of  Principal  Investigators 
(voluntary)  see  GSER  p.  21. 

Appendices 

Material  that  is  supplementary  to  the 
text  of  the  proposal  may  be  included  in 
the  appendices.  Each  appendix  should 
be  printed  on  colored  paper  or  prepared 
in  some  manner  to  make  it  easily 


distinguishable  from  the  body  of  the 
proposal. 

Appropriate  material  includes  tables 
of  student  enrollments,  schematic 
diagrams  of  equipment  to  be  fabricated, 
curricula  vitae  of  project  personnel,  and 
the  like.  Voluminous  appendices  cannot 
be  read  by  reviewers  in  the  time 
available  for  proposal  evaluation.  It  is 
inappropriate  to  include  institutional 
catalogues,  departmental  curricula, 
whole  lab  manuals,  or  other  general 
material. 

Proposal  Submission 

Proposals  must  be  received  in  the 
Foundation  by  5:00  p.m.  January  11, 
1985,  to  insure  inclusion  in  the 
competitive  review  process  established 
for  this  program. 

1.  Materials  Required: 
Fifteen  (15]  legible  copies  of  the 

complete  proposal 
Four  (4)  extra  copies  of  the  Cover 

Sheet 
One  (1)  extra  copy  of  the  Budget 

(Equipment  List) 
Four  (4)  extra  copies  of  the  Project 

Summary  Form 

These  materials  should  be  submitted 
to; 

Central  Processing  Section  for  College 
Science  Instrumentation  Program, 
National  Science  Foundation.  1800  G 
Street,  N.W.,  Washington,  D.C.  20550. 

The  following  requirements  must  also 
be  met: 

•  All  materials  submitted  to  the 
Foundation  must  be  contained  in  a 
single  package.  Secure  packaging  is 
mandatory.  The  Foundation  cannot  be 
responsible  for  the  processing  of 
proposals  damaged  in  transit; 

•  Each  copy  of  the  proposal  should  be 
on  standard  size  duplicating  or 
mimeograph  paper  or  regular  weight.  It 
should  be  stapled  only  in  the  upper  left 
comer.  The  duplicating  process  should 
ensure  legibility  for  at  least  5  years. 
Typing  must  be  double-spaced; 

•  One  copy  must  be  signed  by  the 
principal  investigator  and  the 
administrative  official  who  has  been 
designated  as  the  Authorized 
Institutional  Representative. 

Do  Not: 

•  Staple  the  extra  cover  sheets, 
project  summary  forms,  or  equipment 
budget  together,  or  to  a  proposal; 

•  Put  covers  on  the  proposals; 

•  Send  separate  "information  "  copies 
or  several  packages  containing  parts  of 
a  single  proposal. 

2.  A  check  list  of  items  to  remember  in 
preparing  and  submitting  a  proposal  is 
located  on  page  00. 


Proposal  Evaluation  and  Award 
Selection 

NSF  evaluates  proposals  on  the  basis 
of  four  general  criteria: 

1.  Performance  competence — This 
criterion  relates  to  the  capability  of  the 
investigator(s),  the  technical  soundness 
of  the  proposed  approach,  the  adequacy 
of  the  institutional  resources  available, 
and  the  proposer's  recent  research/ 
science  education  performance. 

2.  Intrinsic  merit — This  criterion  is 
used  to  assess  the  quality,  currency,  and 
significance  of  the  scientific  content  and 
related  instructinal  activity  of  the 
project  within  the  context  of 
undergraduate  science,  mathematics, 
and  engineering  education,  generally. 

3.  Utility  or  relevance  of  the  project — 
This  criterion  is  used  to  assess  the 
impact  the  project  will  have  at  the 
proposing  institution,  and  the 
appropriateness  of  the  project  in  the 
local  context. 

4.  Effect  on  the  infrastructure  of 
science  and  engineering — This  criterion 
relates  to  the  potential  of  the  proposed 
project  to  contribute  to  better 
understanding  or  improvement  of  the 
quality,  distribution,  or  effectiveness  of 
the  Nation's  scientific  and  engineering 
research,  education,  and  manpower 
base. 

See  page  9  of  GSER  for  additional 
discussion  of  these  criteria. 

CSIP  grants  are  awarded  on  a 
competitive  basis.  In  selecting  proposals 
to  be  supported,  the  Foundation  is 
assisted  by  peer  reviewers,  who  are 
scientists/educators,  primarily  drawn 
from  the  academic  community,  but  also 
from  research  organizations  and 
professional  scientific  associations. 

Announcement  of  Awards 

The  evaluation  and  processing  of 
proposals  will  require  approximately  7 
months.  All  decisions  will  be  announced 
simultaneously  through  notification  of 
the  institution  and  the  principal 
investigator  some  time  in  September 
1985.  No  information  can  be  given 
concerning  the  probability  of  support  for 
any  proposal  prior  to  this 
announcement. 

Check  List 

The  following  check  list  of  steps  in 
completing  a  CSIP  proposal  is  provided 
for  the  convenience  of  the  proposal 
writer. 

Eligibility  Determined  for: 

•  Institution 

•  Department 

•  Field  and/or  Project 

•  Equipment 

•  Civil  Rights  Compliance 
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Forms  Completed: 

•  Cover  Sheet 

•  Project  Director'  signature  on  one 
copy 

•  Authorized  Organizational 
Representative's  signature  on  same 
copy 

•  Project  Summary  Form 

•  Principal  Investigator  sex,  race  or 
ethnicity  form  (GSER  p.  21) 

•  Principal  Investigator  other  support 
form  (GSER  p.  26). 

Budget  (Equipment  List)  Completed: 

•  Contains  no  item  with  unit  cost 
under  S500  unless  part  of  a 
functional  unit  with  cost  of  $500  or 
more 

•  Equipment  items  numbered  and 
categorized 

•  Parts  list  for  instructional 
equipment 

•  Subtotals  for  categories  indicated 

•  Total  Cost  for  project  indicated 

•  Addition  accurate 

•  Amount  of  request  from  NSF 
indicated;  request  is  lesser  of  50%  of 
the  total  project  cost  or  $50,000.  but 
not  less  than  $5,000. 

Narrative  Completed; 

•  AI!  points  covered 

•  All  required  supporting  data 
included 

•  Schematic  di.'^rams  of  any 
equipment  to  be  fabricated 

•  Equipment  on  hand  discussed 

•  Personnel  resumes 

•  Information  on  current  or  proposed 
projects 

•  Does  not  exceed  12,  double-spaced 
pages. 

Appendices: 

•  Appendices  easily  distinguished 
from  body  of  proposal;  easily 
referenced 

•  All  promised  material  included 

•  Curriculum  vitae. 
Format  Checked: 

•  Sections  in  proper  order 

•  Correct  number  of  copies  of 
proposal  and  forms  included 

Submission: 

•  All  materials  forwarded  in  a  single 
package 

•  Materials  sut)mitted  in  time  to  reach 
NSF  on  or  before  January'  11, 1985. 

Addendum 

NSF-Required  Material  to  be  Inserted 
Where  Appropriate 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs. 


employment,  or  general  information. 
This  number  is  (202)  357-7492. 

The  Foundation  provides  awards  for 
research  in  the  sciences  and 
engineering.  The  awardee  is  wholly 
reponsible  for  the  conduct  of  such 
resenrch  and  preparation  of  the  results 
for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers,  and  strongly  encourages 
women  and  minorities  to  complete  fully 
in  any  of  the  research  and  research- 
related  Programs  described  in  this 
document. 

In  accordance  with  Federal  statutes 
and  regulations  and  NSF  policies,  no 
person  on  grounds  of  race,  color,  age, 
sex,  national  origin,  or  physical 
handicap  shall  be  excluded  from 
participation  in,  denied  the  benefits  of. 
or  be  subject  to  discrimination  under 
any  program  or  activity  receiving 
financial  assistance  from  the  National 
Science  Foundation. 

Catalog  of  Federal  Domestic 
Assistance  .Number  47.063  (College 
Science  Instrumentation  Program.  NSF 
84-66). 

Inquiries 

Questions  not  addressed  in  this 
publication  may  be  directed  to  the  NSF 
staff  by  writing  to;  College  Science 
Instrumentation  Program,  Directorate  for 
Science  and  Engineering  Education, 
National  Science  Foundation. 
Washington,  D.C.  20550. 

Dated:  August  28.  1984. 
Walter  L.  Gillespie, 

Deputy  Assistant  Director  Directorate  for 

Science  and  Engineering  Education. 

;ni  Doc   M-23284  Filed  6-31-84,  8:45  am] 
BILLIMO  CODE  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-247  and  50-286] 

Consolidated  Edison  Co.  and  Power 
Authority  of  tht  State  of  New  York 
(Indian  Point,  Units  2  and  3);  Request 
for  Action  Under  10  CFR  2.206 

On  July  23.  1984,  the  Commission 
referred  a  petition  dated  April  6, 1984 
and  a  supplement  to  the  petition  dated 
June  9. 1904.  filed  by  the  New  York 
Public  Interest  Research  Group  to  the 
Office  of  Inspection  and  Enforcement  for 
appropriate  action  pursuant  to  10  CFR 
2.206.  The  petitioner  seeks  suspension  of 
the  operating  licenses  for  Indian  Point 
Units  2  and  3  in  order  to  relieve  an 


"unacceptable  risk  to  the  health  and 
safety  to  school  children  in  the  vicinity 
of  the  plants."  The  petitioner  alleges 
that  planning  for  the  evacuation  of 
school  age  children  within  the 
Emeigency  Planning  Zone  around  the 
Indian  Point  plans  has  not  been 
adequately  addressed  in  the  radiological 
emergency  response  plans.  As  provided 
under  10  CFR  2.206,  appropriate  action 
will  be  taken  on  the  petition  within  a 
reasonable  time.  Copies  of  the  petition 
and  its  supplement  are  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room  at  1717  H  Street 
NW.,  Washington,  DC  20555  and  in  the 
I^cal  Public  Document  Room  for  the 
Indian  Point  Station  located  at  Elmer 
Holmes  Bobst  Library,  70  Washington 
Square  South,  New  York,  NY  10012. 

Dated  at  Bethesda,  Maryland  this  23th  day 
of  August  1984. 

For  the  Nuclear  Regulatorj'  Commission. 
Richard  C  De Young, 

Director.  Office  of  inspection  and 
Enforcement 

|FR  Doc  84-23386  Filed  8-71-84  ft4i  an; 
BILLING  COOC  7tMMI1-M 


[Dockvt  No.  50-219] 

GPU  Nuclear  Corporation  and  Jersey 
Central  Power  &  Light  Company 
(Oyster  Creek  Nuclear  Generating 
Station);  Exemption 

I 

The  GPU  Nuclear  Corporation  and 
Jersey  Central  Power  &  Light  Company 
(the  licensees)  are  holders  of  Provisional 
Operating  License  No.  DPR-16  which 
authorizes  operation  of  the  Oyster  Creek 
Nuclear  Generating  Station.  The  license 
provides  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  comprises  one  boiling 
water  reactor  located  in  Ocean  County. 
New  Jersey. 

n 

On  November  19. 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  Section  50.48  and 
.Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  tlie  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  fifteen  subsections,  subsection 
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ni.G.,  is  the  subject  ol  this  exemption 
request  Subsection  III.G  specifies 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(III.G.2].  If  the  requirement  for 
separation  and  barriers  could  not  be  met 
in  an  area,  reasonable  interim 
ccunpensatory  measures  and/or 
procedures  must  be  provided  in  order  to 
grant  scheduler  exemptions  &om  the 
implementation  schedules  of  10  CFR 
50.48.  The  schedular  requirements  of  10 
CFR  Sa48(c)(4)  call  for  the 
implementation  of  modifications  before 
startup  after  the  earUeat  of  the  following 
events  commencing  180  days  after 
Commission  approval: 

(1)  The  first  refueling  outage; 

(2)  Another  planned  outage  that  lasts 
for  at  least  60  days;  or 

(3)  An  unplanned  outage  that  lasts  for 
at  least  120  days. 

For  Oyster  Creek  this  would  be  the  end 
of  the  ciurent  Cycle  10  refueling  outage. 
In  a  submittal  dated  July  11, 1984.  the 
licensees  requested  that  the 
implementation  schedule  for  the 
proposed  fire  protection  modifications  in 
thirteen  fire  areas  at  Oyster  Creek  be 
extended  until  the  end  of  the  Cycle  11 
refueling  outage  scheduled  for  the  fall  of 
1985. 

m 

Reasonable  interim  post-fire  safe 
shutdown  capability  or  interim  fire 
protection  measures  must  be  provided  in 
order  to  grant  schedular  exemptions 
from  the  implementation  schedules  of  10 
CFR  50.48.  By  letter  dated  July  11. 1984 
the  Ucensees  requested  an  exemption 
horn  10  CFR  50.48(c)(4)  and  provided 
interim  measures  for  the  thirteen 
involved  fire  areas  of  the  Oyster  Creek 
plant.  The  thirteen  areas  are  the  reactor 
building  (elevation  51  and  23  feet), 
1C4160V  emergency  switchgear  vault. 
480V  switchgear  room,  MG  set  room 
(elevation  35  feet),  A  and  B  battery 
room,  tuiuiel  and  tray  room,  office 
building,  monitoring  and  change  room 
area,  turbine  lube  oil  storage,  pumping 
and  purification  area,  switchgear  room 
(west  end  of  turbine  building  on 
mezzanine  level),  basement  floor  south 
end,  condenser  bay,  and  circulating 
water  intake  area.  The  areas  and 
respective  compensatory  measures  are 
identified  in  Appendix  A  of  the  July  11, 
1964  submittal. 

For  those  fire  areas  of  the  plant  which 
require  modifications  that  are  affected 
by  the  schedular  extension,  the  licensee 
verified  that  the  following  shutdown 
functions  would  be  available  following  a 
fire:  reactivity  control,  primary  system 
make-up  control,  primary  system 


pressure  control,  decay  heat  removal, 
process  monitoring,  and  support 
services.  If  one  of  these  shutdown 
functions  could  be  potentially  lost  due  to 
a  fire,  a  procedure  to  restore  the 
shutdown  function  was  provided  using 
alternate  systems.  These  emergency 
shutdown  procedures  constitute  the 
interim  shutdown  capability  in  the  event 
of  loss  of  shutdown  functions  in  fire 
areas  FA-3A.  1C4160V  emergency 
switchgear  vault,  and  FA-9,  office 
building. 

In  the  event  of  fire  in  FA-3A,  controls 
for  drywell  cooling  are  subjected  to 
degradation.  As  the  alternate 
containment  spray  and  emergency 
service  water  systems  for  cooling  will  be 
available,  the  reactor  can  be  brought  to 
cold  shutdown  conditions  with  the 
unaffected  onsite  powered  systems  by 
utilizing  emergency  operating 
procedures.  A  fire  in  this  area  will  not 
affect  the  safe  shutdown  of  the  plant. 

In  the  event  of  fire  in  FA-9,  controls 
for  two  electro-motive  relief  valves 
(EMRV's)  and  the  shutdown  cooling 
system  are  subjected  to  degradation.  A 
fire  in  this  area  will  not  affect  the  safe 
shutdown  of  the  plant.  If  the  two 
EMRV's  stick  open,  the  reactor  make-up 
can  be  provided  by  the  core  spray 
system  and  cooling  provided  by  the 
emergency  service  water  system.  If  the 
two  EMRV's  remain  closed,  it  will  have 
no  effect  on  the  safe  shutdown  of  the 
plant  as  the  other  three  EMRV's  will  be 
available  for  depressurization.  The 
reactor  can  be  brought  to  cold  shutdown 
conditions  with  the  above  unaffected 
onsite  powered  systems  by  utilizing 
emergency  operating  procedures. 

In  eleven  of  the  areas  interim 
shutdown  procedures  are  not  available; 
they  are:  (1)  FZ-IE,  reactor  building,  23 
foot  level,  (2)  FA-6,  480V  switchgear 
room.  (3)  FZ-8A,  MG  set  room,  35  foot 
level.  (4)  FZ-BC.  A  and  B  battery  room, 
tunnel  and  trey  room,  (5)  FZ-IOA. 
monitoring  and  change  room  areas,  (6) 
FZ-llD,  basement  floor  south  end,  (7) 
FZ-llE.  condenser  bay.  (8)  FA-14. 
circulating  water  intake,  (9)  FZ-lD, 
reactor  building,  51  foot  level,  (10)  FZ- 
llC,  switchgear  room,  west  end  of 
turbine  building  on  mezzanine  level,  and 
(11)  FZ-llB,  turbine  lube  oil  storage, 
pumping  and  purification  area.  The 
licensees  indicate  that  in  each  of  these 
areas,  the  viJnerable  systems  will  be 
protected  by  either  a  continuous  fire 
watch  or  an  automatic  fire  detection  and 
suppression  system. 

In  FA-14.  FZ-ID,  FZ-llC,  and  FZ- 
llB,  a  continuous  fire  watch  will  be 
provided  until  such  time  that 
supplemental  procedures  to  the 
Emergency  Operating  Procedures 
(EOPs)  are  developed.  The  fire  watch 


consists  of  the  area  being  continuously 
monitored  by  security  guards  in  addition 
to  the  area  being  monitored  24  hours  a 
day  by  TV  cameras.  This  provides 
reasonable  assurance  that  a  fire  will  be 
discovered  in  its  initial  stages  before 
significant  damage  occurs  and  will  be 
suppressed  manually  by  either  the  fire 
watch  or  the  plant  fire  brigade.  Under 
these  circumstances,  fire  damage  will  be 
limited,  and  no  loss  of  safe  shutdown 
capability  should  occur. 

The  remaining  seven  areas  identified 
above  are  protected  by  automatic  fire 
detection  and  suppression  systems.  It  is 
the  staffs  opinion  that  fires  in  these 
areas  would  be  discovered  in  their 
initial  stage,  and  would  be  suppressed 
by  the  plant  fire  brigade.  If  the  fire 
should  propagate  rapidly,  the  automatic 
fire  suppression  system  should  activate 
to  protect  the  vulnerable  systems  until 
eventual  extinguishment  and  no  loss  of 
shutdown  capability  should  occur.  The 
additional  modifications  to  be  made  will 
ensure  that  safe  shutdown  capability 
will  be  protected  if  the  suppression 
system  should  fail  to  activate. 

For  the  considerations  discussed 
above,  the  staff  concludes  that  the 
licensees  have  provided  reasonable  and 
acceptable  interim  post-fire  safe 
shutdown  capability  or  interim  fire 
protection  measures  to  support  the 
requested  schedular  exemptions  for  the 
areas  identified.  Therefore,  based  on  our 
evaluation  the  staff  has  concluded  that 
the  requested  schedular  exemption  from 
the  requirements  of  10  CFR  50.48(c)(4) 
should  be  granted. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  schedular  exemption 
requested  by  the  Ucensees'  letter  of  July 
11. 1984  is  authorized  by  law  and  will 
not  endanger  life  or  property  or  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest.  The 
Commission  hereby  grants  to  the 
licensees  an  exemption  from  the 
schedular  requirements  of  10  CFR 
50.48(c)(4)  until  prior  to  startup  from  the 
Cycle  11  refueling  outage  (1985). 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(August  23, 1984,  49  FR  33512). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland,  this  23  day 
of  August  1984. 
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For  the  Nuclear  Pegulalory  Commission. 
Harold  R.  Denton, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FK  Doc  84-23388  Filed  8-31-M:  8:4S  »mj 
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[Docket  No.  50-263] 

Northern  States  Power  Co.: 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  E  to 
.  10  CFR  Part  50  to  the  Northern  States 
Power  Company  (the  hcensee]  for  the 
Monticelio  Nuclear  Generating  Plant  at 
the  licensee's  site  in  Wright  County, 
Minnesota. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  permit  the  extension 
of  the  emergency  preparedness  exercise 
at  the  Monticelio  Nuclear  Generating 
Plant,  from  February  to  December  1984. 
The  proposed  exemption  is  in 
accordance  with  the  licensee's  request 
for  exemption  dated  November  7, 1983. 

The  Need  for  the  Proposed  Action:  10 
CI-'R  50.54(q)  requires  a  licensee 
authorized  to  operate  a  nuclear  power 
reactor  to  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 
standards  of  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50.  Section  IV.F  of  Appendix  E 
requires  each  licensee  to  conduct 
emergency  preparedness  exercises  at 
each  site  at  least  annually. 

The  licensee  states  that  an  extended 
outage  is  scheduled  from  February  3, 
1984  until  September  15, 1984,  for  the 
replacement  of  the  recirculation  piping, 
with  additional  time  required  for  outage 
preparation  and  recovery.  The  licensee 
'  contends  that  the  scope  of  the  outage, 
personnel  requirements,  and  its  effect  on 
the  site  precludes  holding  an  emergency 
preparedness  exercise  concurrently. 
They  further  state  that  during  this  period 
the  reactor  will  be  shut  down  and 
defueled. 

The  licensee  states  that,  in 
conjunction  with  State  and  local 
governments,  they  have  participated  in 
three  previous  successful  exercises, 
including  the  one  held  on  February  23, 
1983.  The  licensee  also  participated  in  a 
small-scale  exercise  at  their  Prairie 
Island  Nuclear  Generating  Plant  on 
March  13. 1984.  The  licensee  further 
states  that  the  State  of  Minnesota  and 
the  Counties  of  Wright  and  Sherburne 
have  agreed  to  participate  in  the 
December  5, 1984  exercise.  The  licensee 


contends  that  during  the  period  between 
exercises  the  emergency  plan  will 
remain  fully  operational  and  the 
normally  required  training  will  continue 
throughout  the  period  of  exemption.  The 
last  full  scale  exercise  held  at 
Monticelio  was  on  February  23, 1983. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  affects 
only  the  scheduling  of  the  annual 
emergency  preparedness  exercise  and 
does  not  affect  the  risk  of  facility 
accidents.  Thus,  postaccident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  relief  does  not  otherwise 
affect  facility  radiological  effluents,  or 
any  significant  occupational  exposure. 
Likewise,  the  relief  does  not  affect 
facility  non-radiological  effluents  and 
has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radioligical  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  altern.itive  to  the 
exemption  would  be  to  require  literal 
compliance  with  Section  I'V.F  of 
Appendix  E  to  10  CFR  Part  50.  Such  an 
action  would  not  enhance  the  protection 
of  the  environment  and  would  interfere 
with  the  scope  of  the  outage. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
connection  with  the  Final  Environmental 
Statement  relating  to  this  facility,  Final 
Environmental  Statement  Related  to  the 
Monticelio  Nuclear  Generating  Plant. 
Docket  No.  50-263,  (November  1972). 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  the 
licensee's  request,  the  FEMA  Final 
Report  of  the  1983  exercise  at  the 
Monticelio  Nuclear  Generating  Plant 
and  a  memorandum  from  FEMA  to  the 
NRC  dated  March  5,  1984,  transmitting 
the  Final  Report  of  the  exercise  held  in 
1983  and  which  states  that  the  exercise 
demonstrated  an  adequate  level  of 
offsite  radiological  emergency 
preparedness  to  ensure  health  and 
safety  of  the  public  in  areas  surrounding 
the  Monticelio  Nuclear  Generating 
Plant. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Eased  upon  the  environmental 
assessment,  we  conclude  that  the 


proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  September  29, 1983,  as 
supplemented  March  23, 1984  which  is 
available  for  pubhc  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  D.C.  and  at  the 
Environmental  Conservabon  Library, 
Minneapolis  Public  Library,  300  Nicollet 
Mall,  Minneapolis,  Minnesota. 

Dated  at  Bethesda.  Maryland,  this  27th  day 
of  August  1984. 

For  the  Nuclear  Regulatory  Commisston. 
Gus  C.  Lioinas. 

Acting  Director.  Division  of  Licensing.  Office 
of  Nuclear  Reactor  Regulation. 

[FRDoc  ft*-J3385Fil«i»-ri-«4.  ».-««mI 
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[NRC  Docket  No.  50-33»-OI-A-1;  50-339- 
OLA-1  (ASLBP  Docket  No.  «3-4«1-01  LA) 
NRC  Docket  No.  S0-33«-OLA-2.  50-339- 
OLA-2  (ASLBP  Docket  No.  S3-462-02  LA) 

Virginia  Electric  and  Power  Co.  (North 
Anna  Power  Station,  Units  1  A  2); 
Order  (Scheduling  Supplemental 
Special  Prehearing  Conference) 

August  28,  1984. 


Since  oral  argument  upon  proposed 
contentions  was  not  heard  at  the  initial 
special  prehearing  conference  held  on 
February  16, 1983,  pursuant  to  10  CFR 
2.751a.  the  Board  will  conduct  a 
supplemental  special  prehearing 
conference  at  the  following  location  at 
9:00  a.m.  on  September  7,  1984:  NRC 
Pubhc  Hearing  Room,  East/West 
Towers  Building,  5th  Floor.  4350  East/ 
West  Highway,  Bethesda.  Maryland 
20014. 

Counsel  for  the  Applicant  the  NRC 
Staff  and  the  petitioner.  Concerned 
Citizens  for  Louisa  County  (CCLC),  are 
directed  to  appear.  This  supplemental 
special  prehearing  conference  is  held  in 
order  to: 

(1)  Permit  identification  of  the  key 
issues  in  the  proceeding; 

(2)  Take  any  steps  necessary  for 
further  identification  of  the  issues; 

(3)  Consider  the  contentions  of 
petitioner,  Concerned  Citizens  of  Louisa 
County,  as  submitted  on  July  30, 1984 
and  amended  on  August  14, 1984,  to 
allow  the  presiding  officer  to  make  an 
appropriate  preliminary  or  final 
determination  as  to  whether  said 
petitioner  shall  be  admitted  as  a  party  to 
this  proceeding;  and 
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(4)  Establish  a  schedule  for  further 
actions  in  the  proceeding. 

The  public  is  invited  to  attend  the 
prehearing  conference  but  members  of 
the  public  may  not  participate  in  this 
conference.  An  opportunity  will  be 
provided  for  any  person  who  wishes  to 
make  an  oral  or  written  statement  in 
this  proceeding  but  who  has  not  filed  a 
petition  for  leave  to  intervene.  Any 
person  may  request  permission  to  make 
a  limited  appearance  pursuant  to 
provisions  of  10  CFR  2.715  of  the 
Commission's  "Rules  of  Practice." 
Subject  to  the  conditions  set  forth  in 
subsequent  Orders,  limited  appearances 
will  be  permitted  at  the  time  a  §2.752 
prehearing  conference  is  held  and  also 
at  the  beginning  of  the  hearing,  if  any. 
Persons  desiring  to  make  a  limited 
appearance  are  requested  to  inform  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.' 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  August,  1984. 

For  the  Atomic  Safety  and  Licensing  Board. 
SheMon  J.  Wolfe. 

Chairman,  Administrative  Judge. 

(FR  Doc  84^23387  Rled  1-31-84:  (MS  am| 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Information  Collection  for  0MB 
Review  ■» 

AGENCY:  U.S.  Office  of  Personnel 

Management. 

action:  Notice  of  information  collection 

from  the  public  submitted  to  OMB  for 

clearance. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  this  notice 
announces  submission  to  OMB  for 
clearance  of  a  proposed  revision  of  a 
form  that  collects  information  from  the 
public.  Standard  Form  172,  Amendment 
to  Application  for  Federal 


'  During  the  course  of  a  telephonic  conference 
call  on  August  27,  1964,  counsel  for  CCLC  requested 
that  this  special  prehearing  conference  be  held  in 
Louisa  County  in  order  that  as  a  matter  of  right, 
persons  could  make  limited  appearance  statements 
at  that  time  lest  if  CCLC  was  not  admitted  as  a 
party,  such  limited  appearance  statements  would 
not  be  taken.  The  Chairman  stated  (a)  that  10  CFR 
2.715  provides  that  limited  appearance  statements 
may  ht  permitted  at  the  discretion  of  the  presiding 
ofTier  either  at  any  session  of  the  hearing  or  any 
prehearing  conference,  and  b)  that,  as  originally 
prescribed  in  the  two  Notices  of  Hearing  dated 
December  3, 1982.  such  limited  appearances  would 
be  taken  at  the  times  set  forth  in  the  last  paragraph 
of  this  Order.  All  counsel  agreed  that  the  special 
prehearing  conference  should  proceed  on 
September  7, 1964, 


Employment— SF  171  (formerly 
Amendment  to  Personal  Qualifications 
Statement),  is  used  to  update  applicants' 
information  for  consideration  for 
Federal  employment.  OPM  is 
re.sponsible  for  open  competitive 
examinations  for  admission  to  the 
competitive  service  in  accordance  with 
section  3302,  5  U.S.C.  For  copies  of  this 
proposal,  call  John  P.  Weld.  Agency 
Clearance  Officer,  on  (202)  632-7720. 
DATE:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to; 

John  P.  Weld,  Agency  Clearance  Officer, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  6410, 
Washington,  D.C.  20416 
and       I 

Katie  Lewin,  Information  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3235,  .New  Executive 
Office  Building,  Washington,  DC. 
20503 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Weld,  (202)  632-7720. 

U.S.  Office  of  Personnel  Management. 
Donald  J.  Devino. 

Director.  \ 

[FR  Doc  84-23275  Fil»d  8-31-84:  8:43  am) 
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Information  Collection  for  OMB 
Review 

agency:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Notice  of  information  collection 
from  the  public  submitted  to  OMB  for 
clearance. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  this  notice 
announces  a  proposed  extension  of  a 
form  that  collects  information  from  the 
public.  Standard  Form  173,  Job 
Qualifications  Statement,  is  a  shorter 
version  of  the  SF  171,  Application  for 
Federal  Employment,  (formerly  Personal 
Qualifications  Statement)  used  for 
applying  for  positions  that  generally 
require  less  information  than  required 
on  the  SF  171,  OPM  is  responsible  for 
open  competitive  examinations  for 
admission  to  the  competitive  service  in 
accordance  with  5  U.S.C.  3302.  For 
copies  of  this  proposal,  call  John  P. 
Weld.  Agency  Clearance  Officer,  on 
(202)  632-7720. 

DATE:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  pubhcation. 


ADDRESSES:  Send  or  deliver  comments 
to; 

John  P.  Weld,  Agency  Clearance  Officer, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Room  6410, 
Washington,  DC  20415,  and 

Katie  Lewin,  Information  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Weld.  (202)  632-7720. 

Office  of  Personnel  Management.  ' 

Donald  J.  D«vine, 
Director. 

(FR  Doc  84-23276  Filed  8-31-84:  MS  am) 
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Proposed  Revision  of  a  Form  for  OMB 
Review 

agency:  U.S.  Office  of  Personnel 
Management. 

action:  Notice  of  proposed  revision  of  a 
form  submitted  to  OMB  for  clearance. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  act  of  1980,  this 
notice  announces  a  proposed  revision  of 
a  form  which  collects  information  from 
the  public.  Standard  Form  87, 
Fingerprint  Chart,  is  completed  by 
applicants  for  Federal  positions 
throughout  the  Government.  OPM  uses 
the  information  to  conduct  checks  of  the 
FBI  fingerprint  files  as  required  by 
Executive  Order  10450,  Security 
Requirements  for  Government 
Employment,  issued  April  27, 1953,  or 
various  public  laws.  These  checks  are 
part  of  background  investigations 
conducted  for  the  purpose  of 
determining  suitability  for  Federal 
employment/security  clearance.  For 
copies  of  this  proposal  call  John  P. 
Weld,  Agency  Clearance  Office,  on  (202) 
632-7720. 

DATES:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to: 

John  P.  Weld,  Agency  Clearance  Officer, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Room  6410, 
Washington,  DC  20415,  and 

Katie  Lewin.  Information  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Weld.  (202)  632-7720. 
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Office  of  Personnel  Management 
Donald  ).  Devine, 

Director. 

(FR  Doc.  S4-23212  Filed  e-31-M:  8:45  am) 
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Renewal  of  ttie  Federal  Prevailing  Rate 
Advisory  Committee 

agency:  Office  of  Personnel 

Management. 
action:  Notice. 

summary:  The  Office  of  Personnel 
Management  is  renewing  the  charter  for 
the  Federal  Prevailing  Rate  Advisory 
Committee  (the  Committee).  It  takes  this 
action  in  accordance  with  the  Federal 
Advisory  Committee  Act,  which 
requires  rechartering  advisory 
committees  at  least  every  2  years  to 
insure  against  continuing  committees 
that  no  longer  carry  out  their  original 
purposes.  The  Committee  will  continue 
to  advise  the  Director  of  the  Office  of 
Personnel  Management  in  matters 
pertaining  to  establishing  prevailing 
rates  under  5  U.S.C,  chapter  53, 
subchapter  IV,  as  amended. 
EFFECTIVE  DATE:  September  4. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Reid.  (202)  632-4533. 

Office  of  Personnel  Management. 
Donald  ).  Devine, 

.     Director. 

Federal  Prevailing  Rate  Advisory 
Committee 

CHARTER 

A.  Official  Designation.  The  Federal 
Prevailing  Rate  Advisory  Committee. 

B.  Objectives  and  Scope.  The 
Committee  shall  study  the  prevailing 
rate  system  and  other  matters  pertinent 
to  the  establishment  of  prevailing  rates 
under  5  U.S.C,  chapter  53,  subchapter 
IV,  as  amended. 

C.  Duration.  There  is  no  time  limit  set 
forth  in  5  U.S.C,  chapter  53,  subchapter 
IV.  The  mandate  of  the  Committee  is 
one  of  a  continuing  nature,  until 
amended  or  revoked  by  appropriate  act 
of  Congress. 

D.  Responsible  Agency  and  Official. 
The  Committee  makes  recommendations 
to  the  Office  of  Personnel  Management. 
The  Chairman  of  the  Committee  reports 
to  the  Director.  Office  of  Personnel 
Management. 

E.  Agency  Providing  Support.  United 

*      States  Office  of  Personnel  Management. 

F.  Committee  Responsibilities.  The 
Committee  is  advisory.  Its  primarj' 
responsibility  is  to  study  the  prevailing 
rate  system  and  from  time  to  time 
advise  the  Office  of  Personnel 
Management  thereon.  The  Committee 


shall  submit  an  annual  report  to  the 
Office  of  Personnel  Management  and 
the  President,  for  transmittal  to 
Congress,  as  required  by  section  5347(e) 
of  5  U.S.C. 

G.  Estimated  Annual  Operating  Costs 
in  Dollars  and  Staff-Years.  Using 
current  salary  schedules,  $180,000  and  3 
staff-years. 

H.  Estimated  Number  and  Frequency 
of  Meetings.  The  meeting  schedule 
contemplated  for  the  Committee  is  one 
meeting  each  week  throughout  a 
calendar  year  more  frequent  meetings 
shall  be  scheduled  when  deemed 
necessarj'. 

I.  The  Committee  s  Termination  Date- 
There  is  no  statutory  termination  date. 
The  Chairman  of  the  Committee  serves 
for  a  4-year  term,  as  set  forth  in  section 
5347(a)(1)  of  5  U.S.C.  Management 
members  serve  at  the  pleasure  of  the 
designating  authority.  Labor 
membership  is  reviewed  ever}'  2  years 
to  assure  entitlement  under  the  criteria 
set  forth  in  section  5347(b)  of  5  U.S.C. 

J.  Date  Filed.  September  4. 1984. 

[FR  Doc  84-23274  Filed  8-31-84  8:45  «m| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  14109;  812-5729] 

In  the  Matter  of  Hartford  Money 
Market  Fund,  Inc.  et  al.  and  HVA  Stock 
Fund,  Inc.,  et  al.;  Filing  of  Application 

Notice  is  hereby  given  that  Ha.nford 
Money  Market  Fund,  Inc..  Hartford 
Plaza,  Hartford,  Connecticut  06115. 
Hartford  Advisers  Fund,  Inc.,  Hartford 
Government  Securities  Fund.  Inc., 
Hartford  Aggressive  Growth  Fund.  Inc., 
(hereinafter  collectively  referred  to  as 
"Hartford  Family  of  Funds"  or 
"Applicants")  and  HVA  Stock  Fund. 
Inc..  HVA  Fixed  Income  Fund,  Inc.. 
HVA  Money  Market  Fund.  Inc.,  HVA 
Government  Securities  Fund,  Inc..  HVA 
Aggressive  Growth  Fund,  Inc.,  and  HVA 
Advisers  Fund.  Inc.  (hereinafter 
collectively  referred  to  as  "HVA  Family 
of  Funds"  or  "Applicants")  filed  an 
application  on  December  20, 1983,  and 
amendments  thereto  on  March  15, 1984 
and  August  20, 1984,  for  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act")  exempting  Applicants  and  any 
other  similar  investment  company  which 
may  become  a  member  of  the  Hartford 
Family  of  Funds  or  the  HVA  Family  of 
Funds  in  the  future  from  the  provisions 
of  Rule  20a-2(a)(9)  under  the  Act  to  the 
extent  indicated  below.  All  interested 
persons  are  referred  to  the  application 


on  file  with  the  Commission  for  the 
complete  representations  of  the 
Applicants,  which  are  summarized 
below,  and  are  referred  to  the  Act  and 
the  Rules  thereunder  for  a  statement  of 
the  relevant  provisions. 

Applicants  represent  that  the  Hartford 
Investment  Management  Company 
(hereinafter  "HIMCO"  or  "Adviser"),  a 
wholly-owned  subsidiary  of  Hartford 
Variable  Annuity  Life  Insurance 
Company  (hereinafter  "HVA"),  serves 
as  investment  adviser  to  each  member 
of  the  Hartford  Family  of  Funds  and 
HVA  Family  of  Funds.  HVA  Advisers 
Fund,  HVA  Aggressive  Growth  Fund, 
HVA  Stock  Fund,  and  HVA  Fixed 
Income  Fund  have  also  retained  a  sub- 
investment  adviser.  Certain  of  the 
Applicants  intend  to  hold  an  annual 
meeting  of  shareholders  on  October  31. 
1984  for  the  purpose  of.  among  other 
things,  electing  nominees  as  directors  of 
their  funds  and  approving  or 
disapproving  the  investment  advisory 
agreements  with  HIMCO  and  the  sub- 
adviser.  In  cormection  with  this  meeting, 
these  Applicants  intend  to  mail 
shareholders  required  proxy  materials 
and  request  that  they  be  allowed  to  omit 
from  such  materials  the  certified 
balance  sheet  of  HIMCO. 

In  support  of  their  application. 
Applicants  state  that  the  purpose  of  the 
Rule  20a-2(a)(9)  requirement  that  a 
balance  sheet  of  the  adviser  be  included 
with  proxy  materials  sent  to  fund 
shareholders  is  to  enable  fund 
shareholders  to  consider  whether  the 
adviser  is  fmancially  able  to  perform  the 
duties  which  it  has  agreed  to  perform,  as 
set  forth  in  the  advisory  agreement  Rule 
20a-2(a)(9)  provides,  as  here  relevant, 
that  the  Commission  may.  upon  a 
showing  of  good  cause,  permit  the 
omission  of  the  adviser's  balance  sheet 
if  the  adviser  is  primarily  engaged  in  a 
business  or  businesses  other  than  the 
underwriting  or  distribution  of 
investment  company  securities  or  the 
performance  of  advisory  services  for 
registered  investment  companies. 
Because  HIMCO  is  primarily  engaged  in 
the  investment  advisory  business,  it  is 
not  eligible  for  the  discretionary  relief 
set  forth  in  Rule  20a-2(a)(9). 

Applicants  contend,  however,  that 
granting  the  reUef  requested  would  be 
consistent  with  the  standards  set  forth 
in  Section  6(c]  of  the  Act  because  it  is 
not  necessary  for  shareholders  to  know 
the  financial  condition  of  HIMCO,  as  it 
may  be  from  time  to  time,  for  two 
reasons. 

First,  Apphcants  assert  that  HIMCO  is 
a  wholly-owned  subsidiarj'  of  HVA.  a 
company  with  cash  and  investments 
totalling  some  $330,000,000  and  assets 
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totalling  some  $578,000,000  as  of 
October  31. 1983.  To  ensure  that  the 
Hnancial  resources  of  HVA  would  be 
avaUable  to  HIMCO  if  HIMCO 
experienced  financial  difHculties,  HVA 
has  guaranteed  to  provide  sufficient 
capital  if  an  when  necessary  to  assure 
that  HIMCO  could  meet  all  of  its 
obligations  as  an  investment  adviser  to 
Applicants  until  such  time  as  a  new 
investment  adviser  is  selected. 

Second.  HI\fCO  renders  only 
investment  advice  to  the  funds;  the 
administrative  management  and 
distribution  functions  of  the  funds  are 
performed  by  HVA  and  Hartford  Equity 
Sales  Company,  Inc.  ("HESCO"). 
respectively.  Thus,  even  assuming 
HLVlCO's  financial  failure.  HVA  and 
HESCO  would  continue  to  provide 
administrative  management  and 
distribution  services  to  the  funds  and 
their  operations  would  continue 
uninterrupted  until  a  new  adviser  could 
be  found. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  18, 1984,  at  5:30  p  m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  such  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or,  in 
the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  AJFter  said  date,  an  order 
disposing  of  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  ovm 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

|FR  Ooc  M-Z3321  Tiled  S~31-M:  S;t5  ami 

WLLiNQ  cooe  nio-oi-M 
[RciMM  No.  23401;  70-7001  ] 

Jersey  Central  Power  &  Light  Co.  et 
aU  Proposal  To  Issue  and  Sell  Variable 
Rate  Rrst  Mortgage  Bonds     • 

Jersey  Central  Power  &  Light 
Company  ("JCP&L"),  Madison  Avenue 
at  Punch  Bowl  Road,  Morristown,  New 
Jersey  07960.  Metropolitan  Edison 
Comapny  ("Met-Ed"),  2800  Pottsville 
Pike,  Muhlenberg  Township,  Berks 
County.  Pennsylvania,  19605,  and 


Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street. 
Johnstown,  Pennsylvania  15907,  wholly 
owned  subsidiaries  of  General  Public 
Utilities  Corporation  ('GPU"),  a 
registered  holding  company,  have 
proposed  transactions  subject  to 
Sections  6(a),  7,  and  12  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  50(a)(2)  thereunder. 

JCP&L.  Met-Ed,  and  Penelec 
("Companies")  propose  to  issue  and  sell 
for  cash  up  to  an  aggregate  of 
820.000,000  principal  amount  of  variable 
rate  first  mortgage  bonds,  to  be  dated 
the  date  of  their  issue  and  to  mature 
serially  at  the  rate  of  5%  of  the  aggregate 
original  principal  amount  issued, 
beginning  July  31, 1986,  and  quarterly 
thereafter  until  April  30, 1991  ("Bonds"). 
The  Companies  will  issue  and  sell  the 
Bonds  to  Mellon  Bank,  N.A.,  ("Millon"), 
pursuant  to  loan  agreements  between 
each  CcTpany  and  Mellon 
("Agreement").  Of  the  aggregate 
S20,0O0.CO0  principal  amount  of  Bonds. 
Met-Ed  proposes  to  sell  vp  to  SlO.OOO.OOO 
principal  amount  of  Bonds,  and  JCP&L 
and  Penelec  will  issue  $5,000,000  per 
Company.  The  Bonds  are  to  be  issued 
under  the  Companies'  respective 
amended  and  supplemented  first 
mortgage  bond  indentures,  and  will  not 
be  offered  for  resdle  to  the  public. 

At  certain  times,  the  Bonds  will  be 
prepayable  without  penalty,  and  subject 
to  mandatory  repurchase  by  the  issuer 
thereof  under  certain  conditions, 
including  the  occurrence  of  a  material 
adverse  change  in  such  issuer's  financial 
condition  or  prospects.  The  principal 
amount  of  the  Bonds  will  be  payable  in 
twenty  equal  quarterly  installments 
commencing  July  31. 1986.  Interest  on 
the  unpaid  principal  amount  will  be 
payable  at  least  quarterly,  commencing 
October  31, 1934. 

Each  Company  wiil  pay  interest  on 
the  unpaid  principal  based  on  its 
selection  of  one  or  more  of  three  interest 
rate  options,  which  may  apply 
simultaneously  to  different  portions  of 
the  loans  for  each  of  the  three  borrowing 
periods.  The  Companies'  options  are 
subject  to  limitations  on  the  minimum 
principal  and  time  terms,  and  rights  to 
withdraw,  suspend  or  convert  rates 
reserved  to  Mellon  under  the 
Agreement. 

The  effective  optional  rates  of  interest 
will  be  determined  on  the  date  of 
issuance,  and  will  be  adjusted  for 
closing  fees  of  .375%  of  principal 
calculated  annually  from  July  1, 1984  to 
the  date  of  first  issuance.  From  the  first 
issuance  until  April  30, 1986.  tlie 
Companies  (based  on  rates  in  effect  on 
August  24, 1984)  may  choose  Mellon's 


prime  rate  (13%),  a  CD  formula  rate 
provided  by  the  Agreement  (14.7%),  or  a 
negotiated  fixed  rate  not  exceeding  16%. 
For  the  period  from  May  1, 1986  until 
April  30, 1989  the  options  (based  on 
rates  in  effect  on  August  24, 1984)  are 
.25%  above  prime  (13.25%),  the  CD 
formula  rate  (15%),  or  a  negotiated  fixed 
rate  not  exceeding  16%.  From  May  1, 
1989  until  April  30, 1991  they  (based  on 
rates  in  effect  on  August  24, 1984)  may 
select  a  rate  of  .5%  above  prime  (13.5%). 
the  CD  formula  rate  (15.2%).  or  a 
negotiated  fixed  rate  not  exceeding  16%. 

In  the  event  that  issued  Bonds  fail  to 
receive  an  "investment  grade"  rating, 
the  Companies  must  limit  their 
payments  on  common  and  preferred 
stock  according  to  a  formula  provided 
for  each  Company  in  the  Agreements. 

The  proceeds  from  the  sale  of  the 
Bonds  will  be  used  by  the  Companies  to 
construct  a  Control  Room  Simulator 
Facility  ("CRS")  for  Unit  1  of  the  Three 
Mile  Island  nuclear  generating  station, 
in  which  they  ov^m  undivided  interests 
as  follows:  Met-Ed— 50%;  JCP&L— 25%, 
Penelec— 25%.  The  Companies 
anticipate  that  contruction  of  the  CRS 
will  commence  in  1984  and  will  be 
completed  in  the  spring  of  1986.  Until  the 
proceeds  of  the  Bonds  are  needed  for 
this  purpose,  they  will  be  left  on  deposit 
in  an  interest  bearing  account  with 
Mellon.  The  Companies  expect  to 
withdraw  approximately  $7,000,000 
immediately  after  the  issuance  and  sale 
of  the  Bonds  and  to  withdraw  the 
remainder  (upon  certifying  the  use  to 
which  such  funds  will  be  put)  as  and  to 
the  extent  needed  to  meet  the 
construction  costs  of  the  CRS. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  17,  1984,  to  the 
Secretary,  Securities  und  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  applicants  at 
the  addresses  specififed  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  dote,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 
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For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HolKs, 

Assistant  Secretary. 

|FR  Doc  S4-23323  Filed  S-31-S4.  e-45  an>| 

WUJINO  CODE  MIO-OI-M 

[Relaas*  No.  21268;  SR-Am«x-S4-23] 

American  Stock  Exchange,  Inc.;  Self- 
Regulatory  Organizations;  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S,C.  788(b)(1),  notice  is 
hereby  given  that  on  August  22, 1984,  the 
American  Stock  Exchange,  Inc. 
("Amex"),  86  Trinity  Place,  New  York, 
New  York  10006,  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  The  Commission  is  publishmg 
this  notice  to  sohcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  rule  change  would  permit  Amex 
to  introduce  half-point  (50  basis  points) 
intervals  in  strike  prices  for  its  Treasury 
bill  ("T-bills")  options.  Under  existing 
rules,  T-bill  options  have  full  point  (100 
basis  points)  intervals  between  strike 
prices.  Amex  states  that  the  existing  full 
point  intervals  do  not  provide  adequate 
hedging  opportunities  during  periods  of 
low  volatility.  Accordingly,  AJnex 
believes  the  additional  flexibility  for 
hedgers,  as  well  as  traders,  in  T-bill 
options  will  be  provided  by  narrowing 
strike  prices  to  half-point  intervals.  In 
order  to  avoid  the  proliferation  of  strike 
prices  by  the  addition  of  half-point 
intervals,  Amex  also  proposes  to 
eliminate  certain  outstanding  T-bill 
options  series  which  have  no  open 
interest  when  the  half-point  strike  prices 
are  introduced." 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days,  from  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
wifh  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Reference  should  be  made  to  file 
No.  SR-Amex-84-23. 


'  It  IS  the  Commission's  understanding  thai  the 
rule  change  will  initially  result  in  the  following 
strike  pncei  for  the  13-week  T-bill  options  traded 
on  Amex;  September  expirations  will  have  stnke 
prices  of  89,  89 Vi.  90.  90 V4,  and  91  (strike  prices  of  92 
wil!  be  eliminated  and  88H  and  90^  added): 
December  and  March  expirations  will  both  have 
strike  pnces  of  89,  89 Vk  and  90  (thus,  strike  prices  of 
91  will  be  eliminated  and  89V^  added). 


Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
use.  552,  will  be  available  for 
inspection  and  copying  at  the. 
Commission's  Pubhc  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges  and  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
that  the  introduction  of  half-point  strike 
pirces  for  T-bill  options  should  enhance 
the  utility  of  such  options  for  market 
participants  without  resulting  in  an 
unnecessary  proliferation  of  strike 
prices.  In  light  of  this  fact,  the 
Commission  bebeves  accelerated 
approval  is  appropriate. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  referenced  above 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Holhs, 
Assistant  Secretary. 

|FR  Doc  84-2S322  Piled  S-31-M:  t:4i  am) 
MLUNO  CODE  MIO-Ot-M 


I  Release  No.  21269;  File  No.  SR-MSE-a4-4] 

Self-Regulatory  Organizations;  HIIng 
of  Proposed  Rule  Change  by  Midwest 
Stoctc  Exchange 

The  Midwest  Stock  Exchange.  Inc. 
submitted  on  ]uly  23. 1984,  copies  of  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  and 
Rule  19b-4  thereunder,  to  amend  Article 
XXX.  Rule  1.  Interpretations  and 
Policies  .01  of  the  MSE  rules  to  increase 
the  number  of  days  the  Committee  on 
Specialist  Assignment  and  Evaluation 
("the  Committee")  or  a  designated 


subcommittee  thereof  has  to  deliberate 
on  and  respond  to  written  agreements  or 

proposals  to  exhcange  existing 
assignments  submitted  by  specialistB 
before  such  proposals  become  effective. 
The  proposed  rule  change  would 
increase  the  ten  day  Committee 
deliberation  period  to  thirty  days.  The 
MSE  has  stated  in  its  filing  that,  in 
addition  to  providing  a  more  adequate 
time  period  in  which  to  shcedule  a 
meeting  of  the  Committee  or  a 
subcommittee,  the  proposed  amendment 
will  allow  a  sufficient  time  period  in 
which  to  schedule  personal  appearances 
when  necessary  for  individuals 
submitting  a  proposal  to  the  Committee. 
According  to  the  MSE.  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act  in  that  it  helps  remove  an 
impediment  to  a  free  and  open  market 
and.  in  general,  protects  investors  and 
the  public  interest  in  that  the  Committee 
charged  with  the  responsibihty  of 
allocating  stocks  and  evaluating 
specialist  performance  is  afforded  a 
more  reasonable  time  frame  in  which  to 
perform  certain  of  these  duties. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  argtiments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-MSE-84-4. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Puclic  Reference  Room. 
450  5th  Street  N.W..  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  orgaiuzation. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis. 

Assistant  Secretary. 

(Fit  Doc  M-233M  F1M  S-Sl-M  8:45  am) 
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S«tf-R«guiatory  Organizations; 
Propoaad  Ruia  Ctianga  by  Midwest 
Securities  Trust  Co.  Relating  to  a 
Ctutfiga  in  NIDS  Fees 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  14. 1984,  the  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Regiilatdry  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  is 
MSTC's  Price  Revision  Schedule,  which 
modifies  MSTC's  NIDS  Fees. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  price  modifications, 
effective  with  service  beginning  July  1, 
1984,  reflect  fee  increases  imposed  by 
the  Depository  Trust  Company  (DTC)  in 
connection  with  the  National 
Institutional  Delivery  System  (NIDS).  On 
June  15, 1984  DTC  announced  that  it 
would  impose  a  15%  surcharge  on  its 
monthly  billing  to  Participants. 
Consequently.  MSTC  must  pass  through 


this  surcharge  to  its  Participants  who 
receive  DTC-generated  reports  through 
their  NIDS  activity.  This  increase  is 
consistent  with  MSTC's  policy  that 
services'  fees  fairly  cover  their 
associated  costs. 

Additionally,  MSTC  is  clarifying  the 
other  NIDS  charges.  The  NIDS  service 
fee  previously  imposed  for  a  "deliver/ 
receive  ticket  (for  ineligible  securities 
settlement)"  is  now  described  as  an 
"ineligible  trade  report"  line  item;  the 
service  fee  is  unchanged.  As  described 
in  the  attached  MST  Administrative 
Bulletin,  NIDS  confirms  are  S0.25,  which 
is  the  amount  previously  filed  with  the 
Commission  (See  SR-MSTC-83-20).  A 
new  optional  service,  receipt  of  a  "T-f4 
cum.ulative  trade  report,"  has  been 
added,  with  a  fee  of  S0.09  per  report. 
These  changes  will  make  MSTC's 
services  consistent  with  the  NIDS 
system  as  presently  operated  by  the 
depositories. 

The  proposed  fee  schedule  is 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  in  that 
the  fee  schedule  will  help  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  In 
addition,  the  price  changes  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
MSTC's  Participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  change  in  fees  will  have 
an  impact  on  competition,  but  such 
impact  will  not  impose  a  burden  on 
competition,  but  will  relieve  a  burden  on 
or  otherwise  promote  competition. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3]  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (c)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934, 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
and  all  written  statements  with  respect 
to  the  proposed  rule  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  25, 1984. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  23,  1984. 
Shirley  E.  Hollis, 
Assistant  Secretary. 

[FR  Doc.  84-23127  Filed  8-31-M:  8:45  am) 
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I  Release  No.  34-21270;  File  No.  SR-MSE- 
84-5] 

Seif-Regulatory  Organizations; 
Proposed  Rule  Change  by  KHidwest 
Stock  Exchange,  inc..  Relating  to 
Committee  Quorums 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  23, 1984,  the  Midwest  Stock 
Exchange,  Incorporated  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Article  IV,  Rule  9  of  the  Rules  of  the 
Midwest  Stock  Exchange,  Incorporateo 
is  hereby  amended  as  follows: 


Federal  Register  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


A  dditions  italicized — [Deletions 
Bracketed] 

Article  IV — Committee  Quorum 

Rule  9.  One  half  of  its  members, 
including  ex-officio  ones,  shall 
constitute  a  quorum  of  each  committee 
provided  for  in  this  Article,  except  for 
the  Committee  on  Specialist  Assignment 
and  Evaluation.  For  such  Committee, 
one-half  of  its  members,  not  including 
ex-officio  members,  shall  constitute  the 
number  of  committee  members  required 
for  a  quorum.  Ex-officio  members  may 
be  included  for  purposes  of  determining 
a  quorum,  provided  that  at  least  one 
half  of  those  members  present  are  not 
ex-officio  ones. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  IV,  Rule  9,  which  describes  the 
Committee  on  Specialist  Assignment 
and  Evaluation,  provides  that  the 
Committee  shall  be  composed  of  not 
less  than  eight  members,  including  ex- 
officio  members.  In  order  for  the 
Committee  to  act  in  most  instances 
(except  for  assignments  of  issues)  a 
quorum  of  one-half  of  the  Committee 
members,  including  ex-officio  ones,  is 
needed.  Problems  have  arisen  in  the 
past  in  obtaining  a  quorum  at  any 
particular  meeting  due  to  schedule 
problems,  etc. 

The  proposed  change  would  continue 
to  allow  the  Committee  to  be  composed 
of  eight  or  more  membeis  but  would 
lower  the  required  number  of  members 
for  a  quorum  from  one-half  the  total 
number  of  Committee  members 
including  the  three  ex-officio  members 
to  one-half  the  number  of  members,  but 
excluding  the  number  of  ex-officio 
members.  As  presently  constituted  with 
ten  members  a  quorum  needed  for  the 
Committee  to  act  under  this  proposal 
would  be  four.  In  counting  for  quorum 
purposes,  ex-officio  members  in 


attendance  could  be  included  but  a 
quorum  would  exist  only  if  half  of  those 
present  were  non-ex-officio  members  of 
the  Committee.  For  example,  under  this 
proposal  a  quorum  for  the  ten  member 
Committee  would  be  four,  two  of  which 
could  not  be  ex-officio  members. 

This  change  would  ensure  that  at  least 
half  or  more  of  the  members  constituting 
a  quorum  which  are  not  directly 
affiliated  with  the  Exchange  as  officers 
would  be  present  whenever  any  policy 
decision  is  needed  to  be  made  by  the 
Committee.  The  change  will  also  give 
the  Committee  more  flexibility  in 
scheduling  meetings  and  making 
decisions. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  helps  to  remove  an  impediment  to  a 
free  and  open  market  and,  in  general, 
protects  investors  and  the  public 
interest  in  that  the  Committee  charged 
with  the  responsibihty  of  allocating 
stocks  and  evaluating  specialist 
performance  is  given  greater  flexibility 
to  perform  these  duties  on  a  more  timely 
basis. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burdens  on  competition. 

{CJ  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  E^ectiveneu  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self- regulatory 
organization  consents,  fee  Conmiission 
will:  (A)  by  order  approve  such 
proposed  rule  change,  or  (B)  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street  NW^ 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  25. 1984. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  August  24. 1884. 
Shirley  E.  HoDis, 

Assistant  Secretary. 

[FTI  Doc  •4-2S32S  Filed  S-n-S4.  a:4S  unj 
■njJNO  coot  WIO-tfl-M 

(RatMM  No.  21271 ;  nte  Na 
SR-PS0TC-»4-9] 

S«tf-R«gulatory  Organixatlons;  FWng 
of  Proposed  Rule  Change  of  PacHIc 
Sectirttles  Depository  Trust  Co. 

AuijusI  28.  1984. 

On  August  13, 1984.  the  Pacific 
Securities  Depository  Trust  Company 
("PSDTC")  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  under  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
•■Act"),  15  U.S.C.  78s(b)(l).  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  proposal. 

The  proposal  would  establish  PSDTC 
as  a  "qualified  registered  securities 
depository"  for  purposes  of  Securities 
Exchange  Act  Rule  17Ad-14. 17  CFR 
240.17Ad-14.  Rule  17Ad-14  requires 
registered  transfer  agents  to  open 
special  accounts  with  qualified 
registered  securities  depositories  when 
acting  as  tender  agent  or  exchange 
agent  in  connection  with  tender  or 
exchange  offers  for  depository  eligible 
securities.  Currently,  the  only  qualified 
registered  securities  depositories  are 
Depository  Trust  Company  and  Midwest 
Securities  Trust  Company. 

The  proposal  includes  PSDTC 
procedures  governing  the  special 
transfer  agent  accounts,  particularly  the 
processing  of  movements  to  and  from 
.the  accounts  to  reflect  tenders  and 
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withdrawals.  More  specifically,  the 
proposal  would  estabbsh  PSDTC 
procedures  for  opening  the  special 
accounts,  tender  of  shares  by 
participants,  withdrawals  from  tendered 
positions,  delivery  of  physical 
certificates,  and  payment  for  tendered 
shares. 

Under  the  proposal,  a  tender  or 
exchange  agent  (the  "agent")  must 
contact  PSDTC  as  soon  as  a  tender  or 
exchange  offer  is  announced  and  must 
enter  into  a  Letter  of  Agreement  with 
PSDTC  making  PSDTC  procedures 
binding  on  the  agent.  The  special 
account  must  be  established  within  two 
business  days  after  commencement  of 
the  tender  or  exchange  offer. 

Once  an  offer  commences, 
participants  may  tender  their  share 
positions  by  submitting  letters  of 
authorixation  to  PSDTC  Each  day,  for 
all  letters  of  authorization  submitted  by 
3:00  Pacific  time.  PSDTC  will  make 
book-entry  movements  of  shares  from 
each  tendering  participant's  account  to  a 
single  PSDTC  internal  account.  After 
that  time.  PSDTC  will  make  a  single 
book-entry  movement  to  transfer  those 
shares  from  the  internal  account  to  the 
agent's  account.  By  8:00  a.m.  Pacific  time 
each  day,  PSDTC  will  release  to  the 
agent  a  position  report  reflecting  the 
prior  day's  activity  and  a  grand  total  of 
all  tendered  shares  since  the  beginning 
of  the  offer.  Also.  PSDTC  will  send  a 
weekly  letter  of  transmittal  to  the  agent 
indicating  all  shares  tendered  that  week, 
unless  the  agent  requires  letters  of 
transmittal  more  frequently.' 

The  proposal  also  enables 
participants  to  continue  tendering 
shares  directly  to  the  agent  by  sending 
the  agent  a  letter  of  transmittal. 
Participants  then  "cover"  such  letters  by 
sending  a  copy  to  PSDTC  along  with  a 
letter  of  authorization.  PSDTC  then 
would  make  book-entry  movement  of 
the  shares  in  the  same  manner  as  shares 
tendered  through  PSDTC,  i.e.,  first  into 
the  internal  PSDTC  account  and  then 
into  the  agent's  account.  The  daily 
position  reports  to  agents  will  indicate 
which  letters  of  transmittal  are  covered 
by  the  prior  day's  movements. 

Participants  also  may  withdraw 
shares  previously  tendered  by 
submitting  withdrawal  instructions  to 
PSDTC  The  proposal  provides  that 
withdrawal  instructions  must  be 
submitted  "timely."  PSDTC  will  submit 
corresponding  instructions  to  the  agent 


'  PSDTC  will  not  collect  any  aolicitalion  fees 
payable  to  eligible  participants.  Rather,  PSDTC  will 
identify  eligible  participants  and  will  forward 
appropriate  docDmentation  of  those  claims  to  the 
agent  at  the  same  time  letters  of  transmittal  are 
forwarded  to  the  agent.  The  agent  must  pay  eligible 
participants  directly. 


the  day  after  receiving  the  instructions, 
together  with  the  daily  position  report. 
Upon  confirmation  of  the  instructions  by 
the  agent,  which  should  be  made  by 
noon  the  same  day,  PSDTC  will  return 
withdrawn  shares  to  participants' 
accounts  by  book-entiy  movement. 
These  movements  will  be  reflected  the 
next  day  on  the  agent's  position  report. 

Two  business  days  after  the 
expiration  of  the  offer  or  any  protect 
period,  PSDTC  generally  will  make 
physical  deUvery  of  tendered  shares  to 
the  agent.  These  time  frames,  however, 
can  be  adjusted  by  agreement  of  PSDTC 
and  the  agent.  The  agent  must  confirm 
to  PSDTC  immediately  the  total  number 
of  shares  delivered  and  verify  that  all 
shares  are  in  good  deliverable  form. 

Finally,  the  proposal  provides  that 
agents  must  inform  PSDTC  when  a  date 
for  release  of  payment  to  tendering 
participants  is  determined.  Agents  also 
must  provide  the  proration  date  for 
acceptance  of  shares,  if  applicable. 

PSDTC  believes  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  in  general,  and  Section  17A  of  the 
Act  in  particular.  Specifically,  PSDTC 
believes  that  the  proposal  would  reduce 
processing  costs  for  tender  and 
exchange  offers  by  increasing 
processing  efficiencies.  Also.  PSDTC 
believes  that  the  proposal  would 
facilitate  prompt  and  accurate  clearance 
and  settlement  of  securities 
transactions,  and  would  improve 
safeguarding  erf  securities  and  funds,  by 
bringing  additional  tender  and  exchange 
offer  activities  within  the  automated 
securities  processing  environment. 

To  assist  the  Commission  in 
determining  whether  to  approve  the 
proposal  or  to  institute  disapproval 
proceedings,  comments  are  invited 
within  21  days  after  this  notice  is 
published  in  the  Federal  Register.  Please 
file  six  copies  of  comments  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  D.C.  20549. 
Reference  should  be  made  to  File  No. 
SR-PSDTC-84-fl. 

Copies  of  the  proposal,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposal  which  are 
filed  with  the  Commission,  and  all 
written  comments  relating  to  the 
proposal,  other  than  those  which  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room,  450  Fifth  Sti^et,  NW.. 
Washington,  D.C.  Copies  of  the  proposal 
and  any  subsequent  amendments  also 
will  be  availab  e  for  inspection  and 


copying  at  the  principal  offices  of 
PSDTC. 

For  the  Commiwion,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

Shirley  E.  Hollit, 

A I  ling  Serrelan- 

[FR  Doc.  S4-Z332S  Pilsd  ».31-M;  tM  «in] 

BILUMO  COOC  M10-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirennents;  Submittals  to  OMB  July 
25-August21,  1984 

agency:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Notice, 


SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping 
requirements,  transmitted  by  the 
Department  of  Transportation,  during 
the  period  July  25-August  21. 1984.  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval.  This  notice  is 
published  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Windsor,  John  Chandler,  or 
Annette  Wilson,  Information 
Requirements  Division.  M-34.  Office  of 
the  Secretary  of  Transportation,  400  7th 
Street  SW.,  Washington,  D.C,  20590, 
(202)  426-1887  or  Gary  Waxman  or  Sam 
Fairchild,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  3228,  Washington,  D.C.  20503. 
(202)  395-7340. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
approval  under  that  Act.  OMB  reviews 
and  approves  agency  submittals  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments  on 
the  proposed  forms,  reporting  and 
recordkeeping  requirements.  As  needed. 
the  Department  of  Transportation  will 
publish  in  the  Federal  Register  a  list  of 
those  forms,  reporting  and 
recordkeeping  requirements  that  it  has 
submitted  to  OMB  for  review  and 


Federal  Register  /  Vol.  49.  No.  172  /  Tuesday.  September  4.  1984  /  Notices 


34887 


approval  under  the  Paperwork 
Reduction  Act.  The  list  will  include  new 
items  imposing  paperwork  burdens  on 
the  public  as  well  as  revisions,  renewals 
and  reinstatements  of  already  existing 
requirements.  0MB  approval  of  an 
information  collection  requirement  must 
be  renewed  at  least  once  every  three 
years.  The  published  list  also  will 
incliide  the  following  information  for 
each  item  submitted  to  OMB: 

(1)  A  DOT  control  number. 

(2)  An  OMB  approval  number  if  the 
submittal  involves  the  renewal, 
reinstatement  or  revision  of  a  previously 
approved  item. 

(3)  The  name  of  the  DOT  Operating 
Administration  or  Secretarial  Office 
involved. 

(4)  The  title  of  the  information 
collection  request. 

(5)  The  form  numbers  used,  if  any. 
(6]  The  frequency  of  required 

responses. 

(7)  The  persons  required  to  respond. 

(8)  A  brief  statement  of  the  need  for. 
and  uses  to  be  made  of,  the  information 
collection. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  from 
luly  25-Aug.  21, 1984: 
DOT  No.  2469 
OMB  No.  2133-0015 
By:  Maritime  Administration 
Title:  Trustee's  Annual  Supplemental 

Certification 
Forms:  MA-580 
Frequency:  Annually 
Respondents:  U.S.  Banks  and  Trust 

Companies. 

Need/Use:  Banks  and  trust  companies 
which  wish  to  serve  as  Trustees  for 
certain  ship  financing  trusts  are  required 
to  furnish  specified  supplemental 
information  annually  in  order  to  remain 
on  the  roster  of  approved  trustees. 

DOT  No.  2470 
OMB  No.  2115-0017 


By:  U.S.  Coast  Guard 

Title:  Application  for  Approval  for 

Marine  Event 
Forms:  CG-4423 
Frequency:  On  occasion 
Respondents:  Sponsors  of  a  marine 

regatta,  event,  or  parade. 

Need/Use:  This  information  collection 
is  needed  if  the  event  is  in  navigable 
waters  to  provide  effective  navigational 
control  over  regattas  and  marine  events 
performed  on  navigable  waters  of  the 
U.S.  It  is  also  used  to  insure  safety  of 
life  in  the  regatta  or  parade  area.  The 
information  is  used  by  the  Coast  Guard 
to  determine  the  type  and  degree  of 
supervision  needed. 
DOT  No.  2471 
OMB  No.  2125-0080 
By:  Federal  Highway  Administration 
Title:  Medical  Qualification 

Requirements 
Forms:  None 
Frequency:  Recordkeeping  requirements 

3  years 
Respondents:  Motor  Carriers/Drivers. 

Need/Use:  To  ensure  that  each  driver 
regularly  employed  by  a  motor  carrier 
is  medically  qualified  to  operate  on 
the  highways  of  the  U.S.  To  qualify,  a 
driver  must  have  a  physicians' 
medical  certificate  or  waiver  issued 
by  FHWA.  Where  there  is 
disagreement  between  physicians 
concerning  a  driver's  qualifications,  a 
driver  or  motor  carrier  must  submit  an 
application  for  the  determination  by 
FHWA  of  the  driver's  medical 
quahfication. 

DOT  No.  2472 

OMB  No.  2133-0036 

By:  Maritime  Administration 

Title:  Relative  Cost  of  Shipbuilding  in 

the  Various  Coastal  Districts  of  the 

United  States 
Forms:  MA-939 
Frequency:  Annually 
Respondents:  Shipyards. 
Need/Use:  To  fulfill  a  Congressional 

requirement  to  annually  sur\'ey  the 

relative  cost  of  building  or 

reconditioning  vessels  in  shipyards  in 

all  U.S.  coastal  districts  and  to  offer 

recommendations  on  how  shipyards 

may  compete  for  work  on  an  equal 

basis. 
DOT  No.  2473 
OMB  No.  2115-0016 
By:  U.S.  Coast  Guard 
Title:  Characteristic  of  Liquid  Chemicals 

Proposed  for  Bulk  Movement  (by 

waterwav  nnd  ports] 
Forms:  CG-^355 
Frequency:  On  occasion 
Respondents:  Chemical  manufacturers. 
Need/Use:  This  information  collection  is 

needed  to  administer  and  enforce  the 


laws  and  regulations  for  the  safe 
transportation  of  hazardous  materials 
by  water.  The  Coast  Guard  evaluates 
the  information  to  determine  the  kind 
and  degree  of  precaution  which  must 
be  taken  to  protect  the  vessel, 
operating  personnel  and  those 
segments  of  the  general  public  who 
reside  along  the  proposed  route. 

DOT  No.  2474 

OMB  No.  2115-0005 

By:  U.S.  Coast  Guard 

Title:  AppUcations  for  Waiver  Order 
(Navigation  and  Vessel  Inspection) 

Forms:  CG-2633 

Frequency:  On  occasion 

Respondents:  U.S.  Flag  Merchant  Ship 
Owners  and  Operators. 

Need/Use:  This  information  collection  is 
needed  and  used  to  ensure  safety  of 
vessels  at  sea  and  in  U.S.  waters.  The 
information  collection  allows  owners 
and  operators  to  apply  for  a  waiver 
from  the  inspection  laws  based  on  the 
urgency  of  sailing  and  on  national 
defense  considerations. 

DOT  No.  2475 

OMB  No.  2125-0027 

By:  Federal  Highway  Administration 

Title:  S[>eed  Monitoring  Program 
Procedural  Manual 

Forms:  None 

Frequency:  Quarterly  and  Aimually 

Respondents:  State  Highway  Agencies. 
Need/Use:  Needed  to  provide  reliable 

data  to  be  included  in  the  annual 

certification  of  55  miles-per-hour  speed 

limit  enforcement  by  the  States. 

DOT  No:  2476 

OMB  No:  2120-0506 

By:  Federal  Aviation  Administration 

Title:  Learning  through  Aviation — 

Writing  Contest 
Forms:  None 
Frequency:  Annually 
Respondents:  School  children — grades 

4-12. 

Need/Use:  This  collection  of 
information  is  a  public  relations  effort 
on  the  part  of  FAA  to  provide 
awareness  and  understanding  of 
aviation. 

DOT  No:  2477 

OMB  No:  New 

By:  Federal  Highway  Administration 

Title:  Motor  Carrier  Safety  Assistance 

Program 
Forms:  None 
Frequency:  Quarterly 
Respondents:  State  Highway  agencies 

Need/Use:  For  FHWA  to  determine 
that  a  State  meets  the  statutory  and 
administrative  criteria  to  be  eligible  for 
d  grant  and  tn  iustify  grants  for 
succeeding  years. 

DOT  No:  2478 
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0MB  No:  2133-0017 
By:  Maritime  Administration 
Title:  Appbcation  for  Operating- 
Differential  Subsidy 
Forms:  MA-632 
Frequency:  On  occasion 
Respondents:  Shipowners  or  operators. 

Need/Use:  The  application  is  used  as 
an  administrative  control  for  the 
program  and  to  ensure  that  adequate 
data  is  available  to  determine  an 
applicant's  fitness  for  subsidy. 
DOT  No:  2479 
OMB  No-  2115-0035 
By:  U.S.  Ccas:  Guard 
Title:  Defect/Compliance  Report: 

Campaign  Update  Report 
Forms:  CG-^917.  CC5-4918 
Frequency:  On  occasion 
Respondents:  Recreational  Boat  and 

associated  equipment  manufacturers. 

Need/Use:  This  information  collection 
is  needed  to  determine  if  boat 
manufacturers  are  complying  with  33 
CFR  Part  179.  The  Coast  Guard  uses  the 
mformation  to  evaluate  the  severity  of 
defects  and  failures  to  comply  with 
regulations  relative  to  safety  of  the 
boating  public.  Also,  this  information  is 
a.sed  to  monitor  the  progress  of  the 
manufacturers  relative  to  recalls  of 
dtfected  products. 
DOT  No:  24«) 
OMB  No:  2125-0519 
By:  Federal  Highway  Administration 
Title:  Developing  and  Recording  Costs 

for  Utihty  Adjustments 
Forms;  None 
Frequency:  As  needed 
Respondents:  Utility  Companies. 

Need/Use:  Utility  companies  are 
required  to  maintain  adequate  records 
to  support  costs  incurred  where 
movements  of  utilities  are  to  be  paid  by 
Federal-aid  highway  pro)ects  along  the 
ngnts-ot-way. 
DOT  No  2481 
OMB  No:  2125-0521 
By:  Federal  Highway  Administration 
Title:  Developing  and  Recording  Costs 

for  Railroad  Ad)u8tments 
Forms:  None 
Frequency:  As  needed 
Respondents:  Railroad  companies. 

.Need/Use:  Railroad  companies  are 
required  to  maintain  adequate  records 
to  support  costs  incurred  for  railroad 
movements  which  are  required  along 
Federai-aid  hignway  projects  m  order  to 
complete  the  nignway.  Such  costs  are 
reimbursabie  from  highway  funds. 
DOT  No:  2482 
O.MB  No:  2115-0528  (combined  with 

0529  0530.0531,0532) 
H\ :  U  S.  Coast  Guard 
Title:  Financial  Responsibility  for  Water 

Poiiuiion 


Forms:  CG-5358-11,  CG-5353-8,  CGHQ 

5358-10.  CG-11 
Frequency:  On  occasion 
Respondents:  Owners  and  Operators  of 

Vessels  over  300  tons. 

Need/use:  This  information  collection 
is  needed  and  used  to  ensure  that  the 
statutory  mandates  of  33  USC  regarding 
water  pollution  responsibility  are 
complied  with.  It  combines  applications 
for  and  issuance  of  financial 
responsibility  forms  and  certificates. 
DOT  No.  2483 
OMB  .No.  2127-0021 
By:  National  Highway  Traffic  Safety 

Administration 
Title:  .National  Accident  Sampling 

System  (NASS)  Interview  Forms 
Forms:  HS-428.  429  and  433 
Frequency:  On  occasion 
Respondents:  Individuals/housholds 

and  State  and  local  governments. 

Need/Use:  NASS  is  a  nationally 
representative  sample  of  vehicle 
damage,  occupant  injury,  and  dynamics 
of  accidents.  The  data  is  used  to  support 
motor  vehcile  and  highway  safety 
research.  This  revision  will  enhance  the 
data  relative  to  causes  of  accidents. 
DOT  No.  2484 
OMB  No.  2115-0042 
By:  U.S.  Coast  Guard 
Title:  Certificate  of  Discharge  to 

Merchant  Seamen 
Forms:  CG-718A 
Frequency:  On  occasion 
Respondents:  Merchant  Seamen. 

Need/Use:  This  information  collection 
is  needed  and  used  to  establish 
evidence  of  sea  service  for  merchant 
ratings  and  to  establish  proof  of 
eligibility  for  certain  union  benefits.  The 
information  is  also  used  by  the  Federal 
Government  for  merchant  marine 
workload  statistics. 
DOT  No.  2485 
O.MB  No  2127-0511 
By:  National  Highway  Traffic  Safety 

Administration 
Title:  Child  Restraint  Svstems  (49  CFR 

571.213,  Riding  in  Vehicles) 
Forms:  None 
Frequency:  On  occasion 
Respondents:  Manufacturers  of  Child 

Restraints  (for  riding  in  vehicles). 

Need/ Use:  Manufacturers  are 
required  to  provide  each  child  restraint 
with  a  permanently  attached  label  and 
an  instruction  brochure,  giving  the 
model,  manufacturer's  name,  date  of 
manufacture  and  certifying  that  the  seat 
conforms  with  applicable  standards. 
DOT  No.  2486 
OMB  .No.  2120-0015 
B>;  Federal  Aviation  Administration 
Titie:  F.\A  Airport  .Master  Record 
Forms:  F.\A  Forms  5010-1 .  5010-Z.  5010- 

3.5010-5 


Frequency:  Annually  and  on  occasion 
Respondents:  State  or  Local 

Governments  and  Businesses. 

Need/Use:  The  FAA  Act  of  1958 
directs  the  FAA  to  collect  and 
disseminate  information  about  civil 
aeronautics  The  information  is  required 
to  carry  out  the  FAA  missions  related  to 
safety,  forecasting,  and  airport 
engineering.  The  data  is  the  basic  source 
of  data  for  private,  state  and  federal 
aeronautical  charts. 

Issued  in  Washington,  D.C.  On  August  28. 
1984. 

Jon  H.  Seymour, 

Deputy  Assistant  Secretary  for 
Administration. 

(FK  Doc  M-2338B  F-led  8-31-64;  8:45  am] 
BILUNG  COOe  4910-S2-M 


Federal  Aviation  Administration 

lAC  No.  21-21) 

Advisory  Circular— Use  of  Automobile 
Gasoline  In  Agricultural  Aircraft 

AGENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Publication  of  Advisory  Circular 
(AC)  No.  21-21,  Use  of  Automobile 
Gasoline  in  Agricultural  Aircraft. 

On  April  27. 1984,  (49  FR  18206) 
proposed  AC  21-DD  was  pubhshed  in 
the  Federal  Register  for  public  comment. 
Interested  persons  were  given  until  June 
26, 1984.  to  submit  their  views  on  the 
proposal.  The  comments  were  evaluated 
and  it  was  determined  that  issuance  of 
the  AC,  incorporating  one  clarifying 
change  recommended  by  a  commenter, 
would  be  in  the  public  interest  and 
safety  would  not  be  compromised. 

Notice  is  hereby  given  that,  after 
review  of  the  comments  and 
incorporation  of  the  change  based  on 
comments,  the  FAA  issued  AC  21-21, 
Use  of  Automobile  Gasoline  in 
Agricultural  Aircraft,  on  August  24, 1984. 

Interested  persons  may  obtain  the  .AC 
from  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Section,  .M-494.3,  Washington.  D.C. 
20590.  A  copy  of  the  F.AA  discussion 
and  disposition  of  comments  may  be 
obtained  from  the  Federal  Aviation 
Administration.  Office  of  Airworthiness. 
Aircraft  .Manufacturing  Division  (AWS- 
200),  800  Independence  Avenue,  SW.. 
Washington,  D  C.  20591. 

Issued  in  Was'nington,  DC,  on  August  24, 
1984. 

M.  C.  Beard. 

Directoi  of  Airworthiness. 

[FP  Doc  H4-232-r  "^ilec  l-3-!-«4  8:45  amj 
BU^NG  COOE  4910-13-M 
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Air  Traffic  Procedures  Advisory 
Committee 

Pursuant  to  section  10{aJ12J  of  the 
Federal  Advisory  Committee  Act  (F*ub. 
L.  92-463:  5  U.S.C.  .App.  1 1.  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  to  be  held  from  October  22.  at 
9  a.m.,  through  October  25.  1984  at  4 
p.m.,  at  FAA  Headquarters.  800 
Independence  Avenue.  SW  , 
Washington  DC. 

The  agenda  for  this  meeting  is  as 
follows:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  term.inology  and 
procedures.  It  will  also  includ<' 

1.  Approval  of  minutes 

2  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4  Report  from  Executive  Direc'nr 

5  Old  Business 

6  New  Business, 

7.  Discussion  and  agreement  ut 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting 
Persons  desiring  to  attend  and  persons 
desinng  to  present  oral  statements 
should  notify,  not  later  than  October  19. 

1984.  Mr  Walter  H.  Mitchell.  Executue 
Director.  ATPAC.  Air  Traffic  Service. 
AAT-301.  800  Independence  Avenue. 
SW..  Washington,  D.C  20591.  telephone 
(202)  426-3725.  Information  may  be 
obtained  from  the  same  source. 

The  next  quarterlv  meeting  of  the 
FAA  ATPAC  is  scheduled  to  be  held 
from  January  15  through  January  18 

1985,  in  Miami,  Florida. 


Any  member  of  the  pubbc  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington.  D.C.  on  Ajjjus!  ^4 
19W. 

Walter  H   Mitchell. 

Executivp  Director.  Air  Traffic  Procedures 
Advisory  Co.TTnittee. 

IKRDoi   »4;j:fll  Filec  8-31-84  8:45  a»! 
BILLING  CODE  4t1(>-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coltection 
Requirements  Submitted  to  0MB  for 
Review 

Aajjust  27,  1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  (listed  by  submitting  bureau(s)]. 
for  review  and  clearanct  under  the 
Paperwori<  Reduction  Act  of  1980,  Pub 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasun,- 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau  s  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7225,  1201  Constitution 
Avenue.  NW,.  Washington,  DC  20220 

Internal  Revenue  Service 

U.\JB  \Lfnaer:  1545-0682 

Form  Xumber  IRS  Form  6893 

Type  o*  Review:  Revision 

Title:  Tax  Counseling  for  the  Eiaerly 

(TCE)  Test 
OMB  Xumber:  1545-0683 
Form  Xumber  IRS  Forrr:  6894 
Type  of  Review:  Revision 
Title:  Tax  counseling  for  the  Elderly 

(TCEj  Retest 


OMB  Number  1545-0550 

Form  Xumber:  IRS  Form.  6744 

Type  of  Review:  Revision 

Title:  Volunteer  Assistors  Test 

OMB  Number:  1545-0715 

Form  Xumber:  IRS  Form  109&-B 

Type  of  Review:  Revision 

Title:  Statement  of  Recipients  of  Broker 

and  Barter  Exchange  Transactions 
OMB  Xumber:  1 545-0172 
Form  Xumber:  IRS  Form;  4562 
Type  of  Review:  Revision 
Title:  Depreciation  or  Amortization 
OMB  Xumber:  1545-0086 
Form  Xumber  IRS  Fo'-m  1040 A 
Tvpe  of  Review:  Revision 
Title:  U.S.  Individual  Tax  Return 
Clearance  Officer:  Garnck  Shear.  (202) 

56&-«254.  Room  5571,  1111 

Constitution  Avenue,  NW., 

Washington,  DC.  20224 
OMB  Reviewer:  Norman  Frumkin.  (202) 

395-6880.  Office  of  Management  and 

Budget,  Room  3208.  New  Executive 

Office  Buildmg,  Washington,  D.C. 

20503 

IS.  Savings  Bonds  Division 

OMB  Xumber:  153&-0001 

Form  Xumber:  SB-60  and  SB-60A 

Type  of  Review:  Extension 

Title:  United  States  Savings  Bonds 
Payroll  Savings  Report 

Clearance  Officer:  William  McCamey 
(202)  634-5295.  Room  219,  1120— 20th 
Street,  NW..  Washington.  DC.  20228 

OMB  Reviewer:  Judy  Mcintosh  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Execubve 
Office  Building,  Washington,  DC 
20503 

lames  V.  Nasche.  )r.. 

Depcrtrnentci  Reports.  Management  Office. 

fPRDoc  84-23318  Filfd  6-3", -64  8.45  am; 
BILLING  CODE  4«10-2$-M 
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Sunshine  Act  Meetings 


The  sectioo   of   the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the    'Government   in   the  Sunshine 
Act"   (Pub.   L    94-409)   5   use    552b<e)(3) 
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Consumer  Product  Safety  Comnwssion        1  -3 

1 

CONSUMER  PnOOUCT  SAFETY 
C04MMI8SION 

TIMC  AND  DATE:  9:00  a.m.,  Friday, 
September  7,  1984. 

location:  Third  Floor  Hearing  Room, 
nil  18th  Street,  NW.,  VVashmgton,  D.C. 

STATXiS:  Open  to  the  Pubiic. 

MATTERS  TO  BE  CONSIDERED:  VY  86 

Budget. 

The  staff  and  Commission  will  discuss 
issues  related  to  the  Fiscal  Year  1986  Budget 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CAU.: 

301^92-5709. 

CONTACT  PERSON  FOR  AODITiONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 


oi  rhe  SfcrHiar\    .>40T  'v\esibrtrd  .Ave., 
Bethesria   MD  lUH)': .  301-4M2-68(XX)- 
SheldoD  D  Butts. 

Dnputv  S'ei.  -f-ia-'t 

IFK  Ooc  M-Z:hm  -Iim  h-»  wi4  iZS  pm| 
BUJJNG  COOC  S3»S-<)1-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE;  9:M)  d.ni.,  Thursday, 
September  6.  1984. 

LOCATION:  Third  Floor  Heanng  Room, 
nil— 16th  Stiept.  .\W  ,  Washington. 
D.C. 

STATUS:  Open  !o  the  Public. 

MATTERS  TO  BE  CONSIDERED:  XE/SS/ 

Alternate  Data  Sources:  Contractor 
Briefing  | 

The  Cortrnctor  for  the  Hazard  Data 
Systerns  Stud>  will  brief  the  Commission 
conceming  their  findings  for  available 
opuoiis  for  collecting  niury  data. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL; 

301-492-5709 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
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of  the  Secretary.  5401  Westbard  Ave., 
Bethesda,  Md.  20207.  301 — 492-6800, 
Sheldon  O  Butts, 

Depu!\  Sf'crntury 

\ry  'Joe  S4-234H  (■■lied  8-:«W>4   tZb  pmj 
BILuNG  C00£  6356-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

September  5,  1984. 

LOCATION:  Third  Floor  Hearmg  Room, 

nil  18th  Street.  NW.,  Washington,  D.C. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Fiscal  Year  7986  Budget 

The  staff  and  Commission  will  discuss 
issues  related  to  the  Fiscal  Year  1966  Budget. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

(301)492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethesda,  Md.  20207,  (301  j  492-6800. 
Sheldon  0.  Butts. 

Deputy  Secretory. 

iFS  Do<-   m-2M3i  Filed  8-30-84  2:25  pml 
BILLING  COOC  S355-01-M 
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INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

Problems  with  subscriptions 
Subscnptions  (Federal  agencieh) 
Single  copies,  back  copies  of  FR 
Magnetic  tajjes  of  FR.  CFR  volumes 
thiblic  laws  {Slip  laws) 

PUBUCATtONS  AND  SERVICES 

Dally  FMterafI  Register 

General  information,  index,  and  finding  aids 

Public  inspection  desk 

Corrections 

Document  drafting  infuimation 

Legal  staff 

Machine  readable  documents,  spec. fix. n!:ons 

Code  of  Federal  Regulations 

General  information,  index,  and  finding  aids 
FYinting  schedules  and  pricing  information 

Laws 


Indexes 

Law  numbers  and  dates   ■ 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  FYesident 

Weekly  Compilation  of  F*residential  Dfrunients 

United  States  Government  Manual 

Otfier  Services 

Library 

Mvacy  Act  Compilation 

TDD  for  the  deaf 


202-783-3238 
275-3054 
523-5240 
783-3238 
275-2867 
275-3030 


523-6227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3410 


523-5282 
523-5282 
523-5266 

523-5230 
523-5230 
523-5230 

523-5230 


523-4986 
523-4534 
523-5229 


LIST  OF  PUBLIC  LAWS 

Ust  Ust  August  31,  1984 

This  Is  a  continuing  list  of 
pubic  txlis  from  the  current 
session  of  Congress  whicti 
have  t)ecome  Federal  laws 
The  text  o<  laws  is  not 
published  in  the  Federal 
Register,  twt  may  be  ordered 
in  ndividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  US  Government 
Pnntng  Office,  Washington, 
DC.  20402  (phone  202-275- 
3030) 

H.R.  4214  /  Pub.  L  98-409 

To  estat)lish  a  State  Mining 
and  Mineral  Resources 
Research  Institute  program. 
and  for  other  purposes 
(August  29,  1984,  98  Stat 
1536)     Pnce;  $175 

HJ.  Res.  452  /  Pub.  L.  98- 
410 

Recognizing  the  imp>ortant 
contntKJtions  of  the  arts  to  a 
complete  educat)on    (August 
29,  1984.  98  Stat.  15431 
Pnce    $1  50 


FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 


34799-35000., 


S  E 
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TABLE   Of   EFFECTIVE   DATES   AND   TIME   PERIODS— SEPTEMBER    1984 


This  table  is  for  determining  dates  in 
docuTients  wtiicli  give  advance  notice  of 
compliance,   impose   time   limits   on   public 
response,   or  announce  meetings. 


Agencies   using   this   table   m   planning 
publication   of   their    docuinents    must   a!i:w 
sufficient    t:m9    for    printing    proijjc'.icn 

In   comptti'ig    these   dates,    the   aay   after 
publication    is   counted   as   the   first   day. 


When  a  date  falls  on  a  weekend  or  a 
holiday,    the   next   Federal   business 
day   IS   used    (See    1    CFR    18.17) 

A   new   table   will   be   published   in   the 
first   issue  of  each  month. 


OitM    Of    FR 

pubHcatton 

15    days    aftw 
pvb«catk>n 

30    day*    tflar 
publication 

45  day*  afMr 
publication 

60    days    after 
puMtcatlon 

M   day*   after 
publication 

September  4 

September 

19_ 

October   4 

October    19 

November   5 

December  3 

September   5 

Septem.ber 

20 

October   5 

October   22 

Novemtier   5 

December  4 

September   6 

September 

21 

October  9 

dctober  22 

November   5 

December  5 

September   7 

September 

24 

October   9 

October  22 

November   6 

December  6 

September   10 

September 

25_ 

October   10 

October  25 

November  9 

Decemt)er   10 

September   ll 

September 

26 

October    11 

October  26 

November    13 

December   1 0 

September    12 

Septembor 

27 

October    12 

October  29 

November   13 

Decemt)er  11 

September    13 

September 

28 

October    15 

October   29 

November   13 

December   1  ? 

September   14 

October 

1 

October    15 

October   29 

November    13 

December    13 

September    1 7 

October 

2 

October    1 

7 
■8 

November  1 
November  2 

November    16 

December   1 7 

September    18 

October 

3 

October    1 

November   19 

December   1 7 

September    1 9 

October 

4 

Octotier    19 

Novemoer  5 

Novemibor   19 

December   1 8 

September   20 

October 

5 

October   22 

November  5 

November   19 

December   1 9 

September   21 

October 

9 

O'-tober   22 

November  5 

November  20 

December   20 

September  24 

Octot>er 

9 

October   24 

November   8 

November   23 

December  24 

September  25 

October 

10 

October   25 

November   9 

November  26 

December  24 

September   26 

October^ 

11 

October   26 

November  13 

November  26 

December  26 

September   27 

October 

12 

October   29 

November   13 

November   26 

December   26 

September_28 

October_ 

15 

October  2 

9 

T 

Novenriber  13 

November   27 

December  27 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  pnces 
ar>d  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government 
Printing  Office. 

New  units  issued  dunng  the  week  are  announced  on  the  back  cover 

of  the  daily  Fadvral  Rsgistw  as  they  beconie  available 

A  checklist  of  current  CFR  volun^es  compnsing  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whrch  is  revised  monthly 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  $550 

domestic,  $137.50  additional  for  foreign  mailing. 

Order  from  Supenntendent  of  Docunf>ents,  Government  Pnntng 

Office,  Washington,  DC.  20402.  Charge  orders  (VISA,  MasterCard. 

or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order 

desk  at  (202)  783-323«  from  8:00  a.m.  to  400  p  m  eastern  time 

Monday— Friday  (except  holidays). 

""*••  Pne«        R«vMon  Omf 

1.  2  (2  RMWvad) j6  00  Jan.  1,  1984 

3  (1983  CompAotion  and  Ports  100  and  101) 7.00  Jor    1,  1984 

* 12.00  Jon.  1,  1984 

5  PartK 

^-'1" 13.00  Jon  1,  1984 

1-1199  (SptdolSopptoftwnl) Nont  Jan  1,  1984 

1200-&)d,  6  (6  R««rv«d) 6.00  Jon  1,  1984 

7  PartK 

*^5 13  00  Jon  1.  1984 

**-51 12  00  Jon  1,  1984 

"  -- 14  00  Jon  1.  1984 

53-209 13  00  Jon  1,  1984 

?l?-299 13  00  Jon  i    19^4 

300-399 7  50  ^  1    1,84 

ZJrtl^ - 1300  ^    1.  1984 

100-899 ,3  00  Jan    1,  1984 

T??-'^- 14.00  Jon    1,  1984 

?00-  059 12,00  Jot    1,  1984 

^  ^ 9  50  J«,    1,  1984 

ll^'llTt 7.50  Jon    1,  1984 

]^^]t^^ 13  00  Jon    1,  1984 

'00-1944 1400  Jon  1,  1984 

''*^-"^ 13  00  Ja,  1,  1984 

* 7.00  Jan  1,  1984 

9  Parts: 

l-^^^:, 13.00  Jon    1,  1984 

200-tn<J 9  50  Jon,  1,  1984 

10  Parts: 

tJ^^ 1*00  Jon    1,  1984 

^00-399 1200  Jon    1,  1984 

♦OO-^'^ « 12  00  Jon    1.  1984 

*00-«n<i 13.00  Jon    1,  1984 

^^ 7.50  Apr    1    1984 

12  Parts: 

Izl'^l^ 9  00  Jon    1.  1984 

200-299 ,4  00  Jot    1    1994 

300-499 9  50  j<„  ,  1984 

5"^""' 14  00  Jon  1.  1984 

'•3 13.00  Jon  1,  1984 

14  Parts: 

'-59 13  00  Jon  1     1984 

^'0-139 1300  Jar  1,  1984 

'*0-199 7.00  Jan  1,1984 

200-1199 13  00  Jon  1     1984 

1200-End 7  50  jan  1,  1984 

15  Parts; 

0-299 7  00  Jot    1     1984 

300-399 1300  Jan    1     1984 


THta 

40&-End 1 2  00 

16  Parts: 

0-149 9  00 

150-999 9  50 

1000-bid _ 13  00 

17  Parts: 

1-239 8  00 

*240-£nd 13  00 

ISPwts: 

1-1*9 7  00 

150-399 ^ 8.00 

400-fed 6  50 

1« 8  50 

20  Parts: 

1-399 7  50 

400-499 13  00 

500-tnd 14  00 

21  Parts: 

1-99 9  00 

100-169 1200 

1 70- 199 „ 1 2  00 

200-299 4  25 

300-499 14  00 

500-599 1 3  00 

600-799 „ 6  00 

800-1299 9  50 

1300-£nd 6  00 

22 17.00 

23 13  00 

24  Parts: 

0-199 „ 8  00 

200-499 8  00 

500-699 6  00 

700-1699 12.00 

1700-End 9  50 

25 14  00 

26  Parts: 

§§  1.0-1.169 14  50 

li  1  170-1. 300 10  00 

§§  1.301-1,400 7  50 

S§  1.401-1.500 13  00 

5§  1.501-1.640 12  00 

§§  1.641-1.850 12  00 

§J  1.851-1.1200 14  00 

§§  M201-W 17,00 

2-29 13  00 

30-39 9  00 

40-299 14,00 

300-499 9  50 

500-599 8  00 

600-tnd 5  50 

27  Parts: 

1-199 13.00 

200-6id 6  50 

28 7  00 

29  Parts: 

0-99 8  00 

100-499 5  50 

500-899 8  00 

900-1899 5  50 

1900-1910 8  50 

1911-1919 4  50 

1920-End 8  00 

30  Parts: 

0-199   7  00 

200-699 5  50 

700-tnd 13  00 

31  Parts: 

0-199 6  00 

200-£nd 6  50 


Jan 

1,  1984 

km 

.  1.  1984 

Jon 

.  1,  1964 

Jon 

.  1.  1984 

V 

.  1,  1983 

Apr 

.  1,  1984 

Apr 

.  1.  1983 

Apr 

1,  1983 

Apr 

.  1,  1984 

Apr 

1,  1983 

Apr 

1,  1964 

Apr 

.  1,  1984 

Apr 

.  1,  1984 

Apr 

.  1,  1984 

Apr 

1.  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1.  1984 

Apr 

1,  1984 

Apr 

1,  1964 

Apr 

1,  1984 

Apr 

1,  1984 

V 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1964 

Apr 

1,  1983 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1.  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1964 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1984 

'Apr. 

1,  1980 

Apr 

1,  1984 

Apr 

1,  1984 

Apr 

1,  1983 

July 

1,  1983 

July 

1,  1983 

My 

1.  1983 

My 

1,  1983 

July 

1,  1983 

July 

1,  1983 

My 

1.  1983 

My 

1,  1983 

My 

1,  1983 

Oci. 

1.  1983 

Oct 

1.  1983 

July 

1,  1983 

My 

1    1983 
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Price 


32  Parts: 

1-39,  Vol.  I  8  50 

1-39,  Vol.  I _ ,3  00 

1-39,  Vol.  ■ _ -  9  00 

«>-189 „ ^so 

190-399 ,3  00 

4«)-«99 ,2  00 

700-799 7  50 

800-999 6  50 

lOOO-tnd .-. 6  00 

33  Parts: 

1-lW 14  00 

-00-£pd 7  00 

34  Parts: 

1-299 

300-399 _ ZZZZZ. 

400-£nd """""'."Z 

35 


13  00 
6,00 

15  00 
5  50 


3S  Parts: 

l-'9*' - 650 

-'^O-inti ,2  00 

3' - SO'J 

3«  Parts: 


0-17 

18-W 

39 

40  Parts: 

1-51 

52 

53-80 

81-99 

100-149 


7  00 

6  50 

7  50 

7  50 

M  00 

MOO 

■ 7  50 

6  00 

'50-189 6  50 

190-399  

400-424 ZZZZZZZZ 

425-£nd     ,3  Oo 

41  Chapters: 

1,  1-1  to  1-10 7  00 

1,  1-11  to  Appendix.  2  (2  Raservsd) 6  50 

3-6 

7 

8 

9 

'0-1' z::::z::::::::::::::.  ^so 

18.  Vol.  I,  Pom  1-5 6  50 

18,  Vol.  n.  Ports  6-19 700 

18,  Vol.  ni,  Pom  20-52 6  50 

I'-lOO 7  00 

'01 14.00 

'02-&^ 6  50 


7  00 
650 


7  00 
5  00 
4  75 
7  00 


Revision  Date 

July  I 

1983 

July  1 

1983 

July  1. 

1983 

July  1, 

1983 

July  1, 

1983 

J^jiy  1. 

1983 

July  1, 

1983 

July  1, 

1983 

J'j<y  1 

1983 

July  1 

1983 

July  1, 

1083 

Jijiv    1. 

1983 

Juir  I. 

1983 

k.ly  !, 

1983 

July  1 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1984 

Jufy  1, 

1983 

July  1 

1983 

July  I, 

1983 

July   1, 

■983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1. 

1983 

July  1, 

1983 

July  I, 

1983 

July  1. 

1983 

h't^  1 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1933 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1. 

1983 

July  1, 

1983 

Title  prtc 

42  Parts: 

1-60 12.00 

6 1  -399 7  50 

400-ind _ ,7  00 

43  Parts: 

'-W 9  00 

1 000-3999 ,4.00 

400C-End 7  50 

**  - 12  00 

45  Parts: 

'-1^ 9  00 

200-499 .._.  6  00 

500-1 199 ,2  00 

!200-£nd .Z.''..'........  9  00 

46  Parts: 

1-40   9  00 

41-69 9  00 

70-89 5  00 

90-139 „ 


- - 9  00 

140-155 „  8.00 

1  iii- 1 65 9  00 

'66  199 7  00 

200-399 „ 1 2  00 

40a-f,Kj  ..„ 7  00 

47  Parts: 

0-19 12  00 

20-69 ,4  00 

70-79 „ „  ,3  00 

80-End „ ,3  00 

*8 ■• 1  50 

49  Parts: 

I-*'*'    7.00 

100-  1 77 ,4  00 

178-199 ,3  00 

200-399 ,200 

400-999 ,3  00 

1000-1199 12  00 

1200-1299 ,200 

t300-£i)d „ 7  50 

50  Parts: 

1-199  

200-f.Td    


9.00 
1300 


NavWon  Data 

Oct.  1,  1983 
Oct.  1,  1983 
Oct.  1,  1983 

Oct.  1,  1983 
Oct.  1,  1983 
Oct.  1,  1983 
Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  I,  1983 

Oct.  1,  1983 
Oct.  1,  1983 
Oct.  1,  1983 
Oct.  1,  1983 
'Sept.  19,  1983 

Oct.  1,  1983 

Nov.  1,  T983 

Nov.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Oct.  1,  1983 

Od.  1,  1983 
Oct.  1,  1983 


CFR  Index  onC  findings  Aids ■. 17  00  J<ai.  1,  1984 


Complete  I9S4  CFR  set     550.00 

Microfici>e  CFR  Edrtionj 

Complete  set  looe-tlme  moiling) 155.00 

Subscription  (moiled  as  issued) 200.00 

IndivKtuol  copies  2.25 


1984 

1983 
1984 
1984 


'  No  am«y*ii«ntt  to  t(«   volume  wtrt  promuigotad  (Jurinj  *»  pariod  Apr     1,    1980  to 
March  3)    1984    Tha  CF«  voKxnt  asu«d  as  o(  Apr    1.  1980,  should  be  rvtoaned. 

'Refer  to  Septembw^   19,    1983.  FEDCRAL  Ri&STER,  Book  II  (F«iwiil  Acquisilin  llagula- 


JMI 


VOL 


Slip  Laws 


Subscriptions  Now  Being  Accepted 
98th  Congress,  2nd  Session,  1984 


Separate  prints  of  Public  Laws,  published  immediately  after 
enactment,  with  marginal  annotations,  legislative  history 
references,  and  future  Statutes  volume  page  numbers 


Subscription  Price  i1 50.00  per  ses£.ion 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of 
Documents,  Government  Printing  Office,  Washington,  DC  204C2 
Prices  vary.  See  Rem.nder  Section  of  the  Federal  Register 
for  announcements  of  newV  enacted  ia'<vs  and  pnces) 


SUBSCRIPTION  ORDER  FORM 

ENTER  MY  SUBSCRIPTION  TO  PUBLIC  L^WS  fP980l-F^le  Code  V, 


D  $150.00  Domestic,  O,  $1 87,50  Forei 


[j  HEMITTANCE  ENO_Onf  D    MAXE 
CHECXS  PAY/VBLE  TO  SUPERll* 
TENOCNT  OF  OOCUMeMTS  ) 

d]  CHABGE  TOBY  DEPOSIT  ACCOUNT 

•«i  1 1  [ ; ; ; ;  . . 


MasterCard  and 
VISA  accepted. 


COMPANY    OK    f>£ 


eign.        I 

•ERSONAl.   NAME 


ACOITiONAl.    ADORE  ~SATTENTON  LINE 


_L 


b''REET   tX)ORtr. 


(0«)   COLiNTRY 


11 


PLEASE  PniNT  OR  TYPE 

Credit  Cards  Orders  Only 

Total  charges  $ 

Fill  m  the  txixes  below 

Credit  ,     .     . 

Card  Ho.  |     j     |     II 


ExpxratKDO  Date       .    t  -if -i 
MorthA'ear  _  |_1    "  ' 


MAIL  ORDER  FORM  TO 
Supenntendent  of  Documents 
Government  Pnnting  Otf)ce 
Washinoton,  D  C   20402 


STATE 


ZIP  CODE 

ill! 


1 1 1 1 1 


CusJonwf  s  Ta*ophone  No  s 


Area 
Code 


J-U-L 


HfX^ 


Area 
Code 


~J 


Office 


I  TTTTTTTTTTTlin 


Charge  Ofders  Ta>  be  leiephoned  to  me  GPO  ofdef 
clc<>k  at  (202)  753-3238  trom  6  00  a  m  lo  4  00  p  m, 
eastern  ttme   Monday-Friday  (except  holidays). 
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Vol.  49 


Unitec 
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Pnntin 
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OF  DOCU 
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9-5-84 
Vol.  49 


No.  173 


Wednesday 
September  5,  1984 


United  States 
Government 
Printing  Office 

OF  DOCUMENTS 
vVasningtor  0  C    20402 
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OffiCiAL  BUSINESS 
Penalty  tcx  pfivale  use  $300 

Federal  Register 
(ISSN  0097-6326) 
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ANN    ARBOR  mi       48106 


46  106 


Postage  a^^c  ^ees  Pac 
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Pages  35001-35070 


Wednesday 
September  5,  1984 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 
Animal  Biologies 
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Memorandum  of  August  30,  1984 

Memorandum  for  the  United  States  Trade  Representative 


|FR  Doc.  84-23539 
Filed  &-31-84:  1:53  pm| 
Billing  code  3195-01-M 


i  • 


Pursuant  to  Section  6  of  the  Bus  Regulatory  Reform  Act  of  1982  (49  U.S.C. 
10922(7)  (1)  and  (2)),  I  hereby  extend  for  an  additional  two  vears  the  moratori- 
um imposed  by  that  Section  and  all  actions  taken  by  me  under  that  Section  on 
the  issuance  of  certificates  or  permits  to  motor  carriers  domiciled  in.  or  owned 
or  controlled  by  persons  of.  a  contiguous  foreign  country.  This  action  pre- 
serves the  status  quo  and  will  maintain  the  moratorium  through  September  19, 
198fi.  unless  earlier  revoked  or  modified.  This  memorandum  shall  be  published 


i.n  t 


le  Federal  Register. 


THE  WHITK  HULbK. 
Washington.  August  30.    'm4 
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This   section   of  the   FEDERAL    REGISTER 
contains   regulatory   documents   having 
general  applicability  and  legal  ettect.   most 
of  which  are  keyed  to  and  codified  in 
the   Code   of   Federal   Regulations,   which   ts 
published   under   50   titles   pursuant   to   44 
use    1510. 

The  Code   of   Federal   Regulations   is   sold 
by   the   Supenntendent   of   Documents 
Pnces  of  new  books  are  listed  in  the 
frst  FEDERAL  REGISTER  issue  of  each 
week 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  543  and  563 
(Docket  No.  84-461] 

Amendments  Regarding  Corporate 
Titles  of  Federal  Associations  and 
Advertising  of  Insured  Institutions 

■Augusl  27,  1984. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 


summary:  The  Federal  Home  Loan  Bank 
Board  is  amending  its  regulations  to 
require  more  informative  corporate  titles 
for  federally  chartered  savings 
associations  and,  correspondingly,  more 
specific  identification  of  insured 
institutions  in  advertising.  Corporate 
titles  and  certain  forms  of  advertising  in 
use  on  May  4,  1984.  are  exempt  from  the 
changes. 

EFFECTIVE  DATE:  September  28.  1984. 
FOB  FURTHER  INFORMATION  CONTACT: 

David  A.  Permut,  Attorney,  (202)  377- 
6962,  Diane  Menefee,  Paralegal,  (202) 
377-7059,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW..  Washington,  DC.  20552. 
SUPPLEMENTARY  INFORMATION:  By 
Resolution  No.  84-200,  (49  FR  19029, 
May  4,  1984)  the  Federal  Home  Loan 
Bank  Board  ("Board")  proposed  to 
amend  its  corporate  title  regulations  for 
federally  chartered  savings  and  loan 
associations  and  savings  banks 
("Federal  associations"),  and  its 
advertising  regulations  for  institutions 
whose  accounts  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  and  federal  savings  banks 
whose  accounts  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
("insured  institutions").  This  action  was 
proposed  because  of  the  Board's  belief 
in  the  importance  of  distinguishing 
thrifts  from  other  financial  institutions. 


The  proposed  changes  were  intended  to 
ensure  that  such  mstitutions  not  adopt 
titles  or  advertising  practices  that  would 
mislead  the  public  by  appearing  to 
characterize  them  as  commercial  banks 
or  other  types  of  institutions. 

In  the  Board's  view,  this  distinction 
was  particularly  important  in  light  of  the 
passage  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
("Garn  Act"),  Pub.  L  97-320,  October  15. 
1982.  The  Garn  Act  authorized  the  Board 
to  charter  new  federal  savings  banks 
and  federal  stock  savings  and  loan 
associations,  and  permitted  savings 
banks  to  convert  to  federal  charter  but 
retain  Federal  Deposit  Insurance 
Corporation  (  "FDICJ  insurance  of 
accounts.  Because  of  the  proliferation  of 
types  of  federal  thrift  institutions,  the 
Board  was  concerned  that  there  was  an 
increased  risk  of  public  confusion  as  to 
the  identity  and  nature  of  the 
institutions  with  which  the  public  has 
dealings.  In  addition,  certain  institutions 
proposed  corporate  names  which  would 
not  identify  them  as  depository 
institutions  of  any  kind.  In  the  majority 
of  states,  savings  banks  were  unknown 
before  the  Gam  Act  and  a  title  which 
included  the  word  "bank  "  without  the 
word  "savings"  would  evoke  thoughts 
only  of  commercial  or  industrial  banks 
in  the  minds  of  consumers.  The 
proposed  amendments  were  intended  to 
prevent  the  adoption  of  corporate  titles 
or  advertising  practices  that  create  such 
public  misperceptions,  by,  among  other 
things,  appearing  to  characterize  thrift 
institutions  as  commercial  banks  or 
other  types  of  institutions. 

The  comment  period  for  the  proposal 
ended  on  July  3, 1984.  The  Board 
received  60  public  comment  letters,  of 
which  52  were  from  thrift  institutions 
and  their  representatives,  seven  from 
commercial  bank  representatives,  and 
one  from  an  advertising  agency. 

The  thrifts  generally  opposed 
adoption  of  the  rule,  with  three  of  that 
group  suggesting  modifications.  The 
commercial  banks,  with  one  exception, 
were  supportive  of  the  proposal  on  the 
grounds  that  the  rules  were  needed  and 
would  help  the  public  differentiate 
between  thrifts  and  other  financial 
institutions. 

A  summary  of  the  comments  received 
is  set  forth  below. 


I.  General  Comments 

Comments  which  did  not  respond  to 
any  particular  provision  of  the  proposed 
rule,  but  rather  focused  on  the  need  for 
the  regulation,  centered  around  the  issue 
of  consumer  confusion. 

Eleven  respondents  fell  that 
consumers  are  not  confused  and  are 
generally  sophisticated  and 
knowledgeable  about  the  various  types 
of  financial  institutions  available  lii 
them.  One  commenter  stated  his  belief 
that  it  was  inappropriate  for  the  Board 
to  go  beyond  regulating  to  prevent 
misrepresentation  and  to  begin 
regulating  against  possible  confusion, 
while  another  commenter  stated  that  the 
Board  has  not  proved  that  any  confusion 
exists.  Another  view  held  that  the  issue 
of  confusion  was  unimportant  since 
consumers  perceive  commercial  banks 
and  thrifts  similarly  already  with  no 
adverse  effects.  One  thrift  agreed  that 
there  probably  is  some  need  for 
direction,  but  felt  that  use  of  the  word 
"savings"  in  the  titles  of  associations 
was  not  the  answer. 

Two  commenters  cited  a  8ur\ey 
conducted  in  1978  by  the  New  York 
League  of  Savings  Institutions  which 
found  that  the  vast  majority  of  the 
public  cannot  differentiate  among  the 
various  types  of  financial  institutions  no 
matter  what  the  title.  They  cited  this 
study  to  support  their  contention  that 
the  regulation  would  serve  no  useful 
purpose  and  that  adding  the  word 
"savings"  is  not  going  to  clear  up  the 
confusion. 

II.  Section  543.1 — Corporate  Titles 

Section  543.1  of  the  proposed 
regulation  would  require  a  federal 
association's  title  to  include  the  word 
"savings"  and  in  some  manner  indicate 
that  it  is  a  federal  association.  The  most 
frequently  cited  objection  to  this 
requirement,  mentioned  by  21  of  the 
respondents,  was  that  if  would  inhibit 
the  ability  of  thrifts  to  communicate  the 
availability  of  new  services  to  the 
consumer  and  would  undermine  the 
efforts  of  thrifts  to  provide  all  the 
financial  needs  of  their  customers.  Six  of 
the  comments  received,  including  those 
from  an  industry-wide  group,  stated  that 
the  use  of  the  word  "savings"  in  the  title 
of  thrifts  does  not  accurately  describe 
the  nature  of  the  industry  today  or  its 
expanded  services.  Many  also  felt  that 
in  order  to  survive,  thrifts  must  be 
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allowed  to  compete  in  the  marketplace 
and  emphasize  their  new  services.  They 
beheve  the  proposed  rule  would  put 
them  at  a  disadvantage  in  developing 
the  identity  they  need  to  compete 
successfully  Use  of  the  word  "savings" 
was  perceived  to  be  misleading,  too 
restrictive,  and  counter  to  the  spirit  of 
the  Garn  Act.  the  intent  of  which  was  to 
dllow  thrifts  to  be  more  competitive  and 
provide  new  services  to  consumers. 

Nine  of  the  comments  received 
addressed  the  "grandfathering" 
provisions  of  §  543.1  which  would 
exempt  corporate  titles  in  use  on  the 
date  the  proposed  regulation  was 
published.  They  felt  that  grandfathering 
titles  alre.jdy  changed  would  give  an 
unfair  competitive  advantage  to  these 
associations.  One  suggested  that,  rather 
than  grandfathering  these  titles,  the 
Board  allow  them  a  certain  period  of 
time,  perhaps  24  months,  within  which 
to  bring  themselves  into  compliance 
with  the  new  rule.  Two  respondents 
suggested  that  if  the  rule  is  adopted,  all 
associations  that  have  changed  titles 
should  be  grandfathered  completely  and 
exempted  from  both  the  corporate  title 
and  the  advertising  provisions  of  the 
regulation. 

Other  commenters  complained  that 
competing  state  associations  would  not 
have  to  change  their  names  and  would 
have  an  unfair  competitive  advantage. 
One  association  stated  it  would  suffer 
undue  hardship  if  forced  to  change  its 
short  title  because  longer  names  are 
harder  to  remember  and  the  change 
would  confuse  the  public.  Three 
commenters  felt  that  current  rules 
against  misrepresentation  are  sufficient 
to  ensure  that  thrifts  do  not  hold 
themselves  out  to  be  what  they  are  not. 
and  that,  in  any  event,  use  of  the  word 
"savings  '  would  not  necessarily  clarify 
what  type  of  institution  it  was.  An 
industry  trade  group  indicated  its  belief 
that  associations  converting  to  a  federal 
charter  should  be  exempted  and  not 
made  to  change  their  names  beyond 
adding  "FSB"  or  "FA"  to  their  titles. 
This  is  particularly  true,  the 
organization  asserted,  for  associations 
that  have  had  a  name  for  many  years  to 
which  much  consumer  loyalty  and 
goodwill  is  attached.  Two  responses 
questioned  how  using  "savings"  in  their 
titles  was  going  to  emphasize  the  real 
estate  lending  role  of  thirfts.  A 
suggestion  was  made  by  three  of  the 
responding  associations  that  rather  than 
using  "savings"  in  their  title  thrifts 
instead  be  required  to  identify 
themselves  as  being  insured  by  the 
FSLIC.  Two  associations  felt  that  they 
would  be  unable  to  generate  mortgage 
loan  business  if  they  called  themselves 


"savings"  institutions  because  the  public 
would  lend  to  think  that  the  only 
services  they  provide  are  savings 
accounts. 


1.27- 


III.  Section  563.27— Advertising 

The  advertising  provisions  of  the 
proposed  regulation  would  require  that 
(a)  no  insured  institution  shall  use 
advertising  that  is  inaccurate  or  in  any 
way  misrepresents  its  services, 
contracts,  investments  or  financial 
condition;  and  (bj  any  advertising 
specifically  indicate  that  an  insured 
institution  is  a  savings  institution.  Office 
signs  existing  or  May  4, 1984,  that  depict 
the  name  of  the  insured  institufion 
would  be  grandfathered  for  as  long  as 
the  institution  chose  to  use  its 
grandfathered  corporate  title. 

Eight  of  the  respondents  felt  strongly 
that  additional  financial  hardship  would 
result  if  the  advertising  regulations  were 
adopted.  They  believed  that  changing 
their  logos  and  signs  would  be 
prohibitively  expensive  and  cause 
further  damage  to  thrifts'  already  fragile 
condition.  One  thrift  estimated  that  this 
rule  could  cost  even  a  small  institution 
with  only  ten  branches  a  minimum  of 
S50.000  for  signs  alone,  and  stated  that 
costs  would  run  much  higher — to  half  a 
million  dollars  or  more — for  larger 
institutions  with  20  or  30  branches. 

Two  thrifts  wrote  to  say  that  they 
currently  use  "savings  and  loan 
association"  as  part  of  their  corporate 
titles,  and  the  titles  would  not,  therefore, 
need  to  be  grandfathered.  However, 
they  went  on  to  explain  that  they  have 
signs  at  existing  offices  that  say  only  "X 
Federal,"  which  would  have  to  be 
redesigned  according  to  the  provisions 
of  the  advertising  regulation.  The 
associations  asserted  that  costs  to 
change  the  signs  would  be  staggering 
and  suggested  chat  the  Board  allow 
existing  signs  to  remain,  provided  that 
the  associations  place  their  full  name  on 
doors  and  windows.  A  group 
representing  thrift  institutions  raised 
this  same  issue  on  behalf  of  its  members 
who  will  find  themselves  in  the  same 
positlon'as  these  two  associations. 

The  issue  of  public  confusion  was 
mentioned  by  both  those  that  opposed 
the  advertising  regulation  and  those  that 
supported  it.  While  a  few  commenters 
argued  that  there  was  no  consumer 
confusion,  at  least  eight  believed  that 
the  advertising  rule  would  add  to  any 
public  confusion  that  already  exists  or. 
at  the  very  least,  not  aid  in  clearing  it 
up.  One  reason  given  for  this  was  that 
some  thrifts  will  now  advertise 
themselves  as  "savings"  institutions 
while  other  will  not.  They  also  believe 
that  use  of  "disclaimer"  language  in 
advertising  or  use  of  the  words  "savings 


institution"  will  create  the  impression  in 
the  public  eye  that  thrifts  and  savings 
banks  are  not  eqaual  to  "real"  banks, 
and  cannot  offer  competitive  services. 
An  industry  group  expressed  the  view 
that  use  of  the  word  "savings"  may  lead 
the  public  to  believe  that  there  is  a 
difference  between  the  rates  being 
advertised  by  banks  and  those  being 
advertised  by  savings  institutions. 

If  an  association  with  existing 
grandfathered  signs  opened  a  new 
branch  or  acquired  additional  offices 
through  merger  or  bulk  purchase  of 
assets,  the  proposal  would  exempt  any 
new  sign  to  the  extent  it  did  not  comply 
with  the  advertising  rule.  Two 
institutions  felt  that  new  branches 
should  be  alowed  to  display  the 
grandfathered  name  also,  apparently  not 
realizing  that  this  was  what  the  proposal 
allowed.  Two  thrifts  commented  that  the 
public  perceives  no  real  difference 
between  thrifts,  savings  banks  and 
commercial  banks.  In  the  view  of  these 
commenters,  the  public  does  not  care  so 
much  about  the  type  of  institution  as  to 
cares  about  the  type  of  services 
provided  and  thp  safety  of  its  money. 

A  commercial  banking  industry 
representative  was  highly  supportive  of 
the  advertising  rule  and  enclosed  copies 
of  newspaper  ads  placed  by  a  savings 
and  loan  associafion  that  the 
representative  felt  were  misleading. 

It  was  argued  that  it  would  be  difficult 
to  adapt  a  30-second  radio  or  T^  ad  to 
the  required  form  because  the  additional 
language  would  be  cumbersome, 
unnecessary  and  confusing.  Two 
commenters  suggested  that  the  FDIC 
and  the  Board  jointly  adopt  a  bilaterial 
rule  to  clarify  the  differences  between 
these  institutions.  They  suggested  that 
commercial  banks  be  required  to  include 
"commercial"  in  their  titles. 

One  institution  requested  that  the 
Board  distinguish  between  advertising 
and  operational  materials  and  limit  the 
rule  to  TV,  radio,  newspaper  ads  and 
the  like.  It  argued  that  stationery,  memo 
paper,  signature  cards,  account 
statements  and  similar  items  are 
intended  for  internal  use  or  to 
communicate  with  existing  customers 
who  already  know  who  and  what  they 
are. 

Five  commenters  supported  the 
advertising  rule  because  they  bebeved  it 
would  clarify  the  different  types  of 
institutions  with  which  the  public  has 
dealings.  One  banking  industry  group 
requested  that  the  Board  limit  the 
exemption  for  supplies  of  stationery  and 
promotional  materials  for  a  one-year 
period,  and  also  require  that  advertising 
comply  with  state  laws. 
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A  bankers'  association  wrote  that 
misleading  advertising  was  not  in  the 
public  interest  and  thrifts  who  engage  in 
such  activities  create  public  distrust  and 
threaten  the  soundness  of  all  financial 
institutions.  This  organization  felt  that 
no  grandfathering  should  be  allowed. 

IV.  The  Final  Regulation 

After  consideration  of  the  public 
con-.ments,  the  Board  has  determined  to 
adopt  the  amendments  substantially  as 
proposed  The  Board  has  considered 
carefully  its  concern  that  thrift 
institutions  accurately  convey  in  their 
corporate  titles  and  advertising  the  type 
of  institutions  they  are.  and  has 
weighted  this  concern  against  the 
comments  received  in  response  to  the 
proposed  regulation.  The  final  regulation 
is  intended  to  balance  the  concerns 
expressed  by  commenters  against  the 
need  to  clarify  and  keep  distinct  the 
identity  of  thrift  institutions. 

The  issue  of  public  confusion  was 
discussed  by  many  respondents.  In 
considering  this  issue,  the  Board  notes 
that,  following  the  passage  of  the  Garn 
Act,  federal  associatons  have  eagerly 
and  aggressively  begun  marketing  the 
new  services  they  are  now  able  to  offer 
Certain  institutions  have  proposed 
corporate  names  which  do  not  readily 
identify  them  as  depository  mstitutions 
of  any  kind.  Savings  banks,  which  did 
not  exist  in  the  majority  of  states  prior 
to  the  Garn  Act.  are  now  becommg  nore 
common.  Because  these  institutions  are 
relatively  new,  use  of  a  title  which 
contains  the  word  "bank"  without  the 
modifying  word  "savings"  may  led  the 
public  to  believe  that  they  are 
commercial  banks. 

Studies  conducted  in  the  1970s  or 
earlier,  and  cited  by  some  commenters 
to  support  their  contention  that  the 
public  does  not  or  cannot  differentiate 
between  a  savings  institution  and  a 
commercial  bank  no  matter  what  the 
title,  do  not  convince  the  Board  that  this 
regulation  lacks  merit.  First,  the  studies 
were  conducted  prior  to  the  Gam  Act 
and  the  advent  of  a  much  more  complex 
financial  environment.  In  the  past, 
commercial  banks  and  savings 
institutions  were  distinguished  by  the 
different  services  they  offered.  As 
savings  institutions  have  acquired  the 
ability  to  offer  new  services  and 
restructure  their  corporate  forms,  these 
distinctions  are  in  danger  of  becoming 
blurred.  The  Board  believes  it  is 
incumbent  upon  it,  and  in  the  public 
interest,  to  keep  the  identity  of  different 
types  of  depository  institutions  as 
distinct  as  possible. 

It  never  was  the  intent  of  the  Gam 
Act  to  turn  savings  institutions  into 
commercial  banks.  Indeed,  the  Gam  Act 


emphasized  the  unique  role  of  thrift 
institutions  as  primary  lenders  for  the 
nation's  residential  real  estate  markets. 
The  publicity  given  in  recent  years  to 
the  precarious  financial  state  of  many 
commercial  banks  and  savings 
institutions,  as  well  as  the  increased 
popularity  and  availability  of  high 
interest-bearing  accounts  and  funds,  has 
created  a  new  awareness  in  some 
consumers  of  the  variety  of  financial 
institutions  and  the  services  they  offer. 
This  does  not  mean,  however,  that  all,  or 
even  most,  consumers  are  sufficiently 
aware  of  these  changes  or  readily 
distinguish  among  the  various  types  of 
institutions,  nor  does  it  mean  that  there 
is  no  need  to  ensure  that  institutions  do 
not  use  misleading  titles  or  advertising. 
The  retention  of  their  special  identity  is 
important,  both  to  preserve  their  role  as 
primary  lenders  in  the  real  estate 
mortgage  market  and  to  avoid  confusing 
or  misleading  consumers  as  to  their  true 
identity. 

The  argument  presented  by  some 
commenters,  that  use  of  the  word 
"savings"  in  corporate  titles  will 
undermine  their  ability  to  attract  loans 
for  mortgages  and  therefore  operate 
against  the  Board's  expressed  intent  to 
preserve  their  role  in  this  regard,  the 
Board  finds  strained  at  best. 
Traditionally,  titles  of  savings  and  loan 
institutions  have  included  the  word 
"savings."  The  identity  of  an  association 
called,  for  example.  First  Federal 
Savings  and  Loan  Assocaition.  has  been 
firmly  established  in  the  public  mind  as 
an  institution  that  offered  savings 
accounts  and  home  mortgage  loans.  This 
was  perceived  to  be  their  primary 
function.  The  Board  does  not,  therefore, 
believe  that  use  of  the  word  "savings"  in 
corporate  titles  will  now  lead  the 
consumer  to  believe  that  savings 
accounts  are  the  only  function  of  any 
particular  institution.  The  question  then 
remains  as  to  whether  such  public 
indentification  will  make  it  impossible 
for  federal  associations  to  relate  their 
new  and  expanded  services  to  the 
consumer.  It  is  not  the  Board's  design,  in 
formulating  this  regulation,  to  hinder 
institutions  in  their  attempts  to  sell  their 
new  services  and  compete  in  the 
marketplace.  Indeed,  it  is  and  always 
has  been  of  primary  importance  to  the 
Boards  that  federal  associations  be  able 
to  compete  succesfully  in  the 
marketplace  and  thus  ensure  their 
financial  health  and  success.  However, 
the  Board  must  weight  these  concerns 
against  the  important  need  of 
institutions  to  maintain  their  identity  as 
thrifts  and  not  to  mislead  the  consumer 
into  believing  that  they  are  commercial 
banks.  The  Board  believes  that 
institutions  are  capable  of  making  the 


services  they  offer  known  to  the 
consumer  without  using  corporate  titles 
that  are  so  vague  as  to  be  misleading. 
Certainly,  it  is  not  possible  for  any 
financial  institution,  commercial  or 
otherwise,  to  identify,  in  its  title  alone. 
all  the  services  it  offers.  Some  of  this 
must  be  left  to  the  devices  of  advertising 
and  promotion.  The  Board  believes  this 
to  be  an  appropriate  and  reasonable 
approach. 

The  provision  for  "grandfathering"  of 
titles  in  use  on  the  publication  date  of 
the  proposed  rule  was  provided  because 
it  is  not  the  Board's  intention  to  require 
costly  changes  for  those  institutions  that 
have  recently  converted  or  changed 
their  titles  in  reliance  upon  then-existing 
regulations.  Some  commenters  objected 
that  this  would  give  an  unfair  advantage 
to  these  grandfathered  associations. 
After  careful  consideration  of  these 
comments,  the  Board  feels  that  any 
advantage  will  be  temporary  and  that 
the  provisions  of  the  advertising 
regulation  will  correct  any  imbalances. 
As  indicated  in  the  preamble  of  the 
proposah  it  is  estimated  that  only  21 
associations  and  39  savings  banks  have 
titles  that  will  be  grandfathered  under 
the  provisions  of  the  new  regulations,  all 
other  associations  and  savings  banks 
already  comply  with  the  regulations: 
these  60  institutions  will  be  required  to 
comply  with  the  Board's  new 
advertising  requirements.  A  savings 
bank,  for  example,  could  not  simply  use 
the  phrase  "bank"  in  advertising  its 
name  without  indicating  that  it  is  a 
savings  bank,  even  if  its  title  is 
grandfathered  and  does  not  contain  the 
word  "savings." 

The  suggestion  that  institutions  be 
allowed  to  comply  with  the  regulation 
by  simply  adding  "FSB"  after  their  titles 
is  not  acceptable  to  the  Board.  Unless 
the  words  are  spelled  out  clearly,  the 
danger  still  exists  that  the  titles  will  be 
misleading.  It  is  also  uncertian  whether 
the  majority  of  consumers  are  as  yet 
aware  of  what  the  letters  "FSB"  stand 
for. 

Additionally,  it  is  possible  that  the 
letters  "FSB"  would  be  printed  in  so 
small  a  print  as  to  be  almost 
indiscernible.  If  the  words  "savings 
bank"  are  actually  part  of  the  title,  this 
will  not  be  possible. 

With  regard  to  the  advertising  rules, 
several  commenters  requested  a 
modification  to  cure  a  situation  peculiar 
to  their  associations  and  possibly 
others.  These  thrifts  currently  have 
corporate  titles  that  do  not  need  to  be 
grandfathered  because  they  already 
include  the  word  "savings"  in  their  titles 
(e.g..  First  Federal  Savings  and  Loan 
Association).  However,  they  are 
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concerned  that  under  the  proposed 
advertising  rule  they  would  be  forced  to 
modify  signs  that  now  say  only,  for 
example.  "First  Federal."  "Home 
Federal,"  or  "First  Fidelity,"  to  include 
the  word  "savings."  In  order  to  address 
this  concern,  the  final  advertising  rule 
has  been  modified  to  provide  that  if  the 
word  "bank"  is  not  used  in  the 
advertising  of  institution's  name,  the 
word  "savings"  need  not  be  used  in  such 
advertising.  This  will  allow  associations 
to  continue  using  the  above-described 
types  of  signs.  It  is  the  opinion  of  the 
Board  that  such  signs  are  not 
misleading.  These  short-form  titles  have 
always  signalled  to  the  public  that  the 
institution  is  a  thrift  institution  and  it  is 
not  this  type  of  advertising  that  the 
Board  feels  is  misleading  and  is 
attempting  to  prevent. 

The  Board  is  aware  of  and  has 
considered  the  arguments  of  some 
institutions  that  compliance  with  the 
provisions  of  this  regulation  might 
involve  expenditure  of  substantial 
amounts  of  money  for  some  institutions. 
However,  the  Board  does  not  believe 
that  it  would  be  in  the  public  interest  to 
allow  thrifts  or  savings  banks  to 
advertise  themselves  in  misleading 
ways  simply  because  not  doing  so  might 
involve  the  expenditure  of  certain 
amounts  of  money.  Therefore,  the  Board 
has  minimized  the  impact  of  any 
financial  burden  by  amending  the 
reguatory  language  to  make  clear  that 
the  grandfathering  of  signs  and 
materials  applies  to  all  insured 
institutions.  Signs  in  existence  or 
ordered  on  May  4, 1984,  will  be 
grandfathered  as  long  as  the  institution 
continues  to  use  the  corporate  titles  it 
had  at  that  date.  Stationery  and  other 
promotional  materials  on  hand  as  of  that 
date  may  continue  to  be  used  until 
existing  supplies  are  exhausted  and  the 
institution  needs  to  reorder  such 
materials. 

Some  institutions  expressed  a  desire 
that  all  of  their  signs  be  exactly  alike, 
and  that  new  signs  not  be  required  to 
comply  with  the  new  regulation.  As  the 
Board  indicated  in  the  proposed 
regulation,  all  titles  of  federal 
associations  in  existence  on  May  4. 
1984,  may  continue  to  be  used.  Should 
such  an  institution  open  a  new  office  or 
acquire  additional  offices  through 
merger  or  bulk  purchase  of  assets,  it 
could  put  up  a  new  sign  with  that  title  or 
logo  despite  its  noncompliance  with  the 
regulation.  However,  all  other 
advertising  would  have  to  comply  with 
the  advertising  regulations. 

With  regard  to  stationery,  supplies 
and  other  such  items,  the  Board  does  not 
feel  it  is  appropriate  to  exempt  these 


materials,  as  suggested  by  one 
respondent,  from  the  advertising 
provisions  of  this  regulation.  The 
argument  that  these  items  are  intended 
for  internal  use  or  are  sent  (as  in  the 
case  of  bills  or  statements  of  account)  to 
those  who  already  know  the  identity 
and  type  of  association  that  they  are 
dealing  with,  is  not  convincing.  While 
part  of  what  the  respondent  says  is  true, 
it  is  also  true  that  an  institution's 
stationery  can  be,  and  probably  is,  used 
to  solicit  new  business  and  accounts.  To 
require  that  some  of  these  items  must 
comply  and  other  materials  need  not 
comply  with  the  advertising  provisions 
would  put  the  Board  in  the  untenable 
position  of  constantly  ruling  on  each 
particular  item,  and  inconsistency  in 
advertising  material  may  in  itself  create 
customer  confusion.  In  addition,  the 
Board  believes  institutions  would  find  it 
to  be  to  their  advantage  to  have  the 
information  used  in  these  items  agree 
with  the  information  presented  in  other 
forms  of  advertising.  Indeed,  this 
argument  was  put  forward  by  the 
institutions  themselves  to  support  the 
idea  that  all  signs  should  be 
grandfathered,  regardless  of  when  they 
came  into  being. 

One  of  the  industry  representative 
groups  indicated  its  belief  that  the  Board 
does  not  have  the  authority  to  apply  the 
rule  to  savings  banks  which  are  insured 
by  the  FDIC.  Section  5[o)  of  the  Home 
Owners'  Loan  Act  was  added  by  the 
Gam  Act  and  allows  state-chartered 
savings  banks  insured  by  the  FDIC  to 
convert  into  federal  savings  banks,  if  not 
in  contravention  of  applicable  state  law. 
The  Board  was  given  statutory 
authority,  and  was  directed  by  that 
section,  to  provide  for  the  organization, 
incorporation,  operation,  examination, 
and  regulation  of  such  institutions.  The 
Board  therefore  believes  that  applying 
its  advertising  rules  to  these  institutions 
is  an  authorized  and  appropriate  use  of 
its  statutory  responsibilities. 

In  considering  a  final  regulation,  the 
Board  did  not  lose  sight  of  the  Tact  that 
the  majority  of  comments  it  received 
opposed  the  adoption  of  this  regulation. 
The  Board  has  endeavored,  in  adopting 
the  final  regulation,  to  meet  as  many  of 
the  concerns  of  the  commenters  as 
possible.  The  Board  believes,  however, 
that  preserving  the  very  distinct  identity 
of  thrift  institutions  is  of  paramount 
importance.  Added  to  this  is  the  weight 
that  must  be  given  to  the  need  to  protect 
the  pubUc  interest  and  ensure  that 
members  of  the  public  are  not  misled  as 
to  the  nature  of  the  institutions  with 
which  they  may  wish  to  do  business. 


Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Board  is  providing  the  following 
regulatory  flexibility  analysis. 

1.  Reasons,  objectives,  and  legal  basis 
underlying  this  proposed  rule.  These 
factors  are  discussed  elsewhere  in  the 
supplementary  information. 

2.  Small  entities  to  which  the  rule  will 
apply.  The  rule  on  corporate  titles  would 
apply  only  to  savings  and  loan 
associations  and  savings  banks  that  are 
federally  chartered  ("federal 
associations")  including  federal  savings 
banks  the  accounts  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation.  The  rule  on  advertising 
would  apply  to  all  institutions  the 
accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  and  to  federal  savings 
banks  the  accounts  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation. 

3.  Impact  of  the  rule  on  small  federal 
associations.  The  rule  would  not  have 
an  adverse  impact  on  small  institutions. 
The  changes  are  clarifying  in  nature, 
and  thus  would  be  expected  to  have  a 
beneficial  impact  on  large  and  small 
institutions  alike. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  rule. 

5.  Alternatives  to  the  rule.  The  rule  is 
intended  to  avoid  possible  confusion  on 
the  part  of  the  public  toward  the 
regulated  industry,  and  there  are  no 
alternative  approaches  that  would  have 
the  intended  result  with  a  lesser  impact 
on  small  entities. 

List  of  Subjects  in  12  CFR  Parts  543  and 
563 

Savings  and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  543,  Subchapter  C,  and  Part 
563,  Subchapter  D,  Chapter  V  of  Title  12, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  543— INCORPORATION, 
ORGANIZATION  AND  CONVERSION 

1,  Revise  8  543.1(a)  as  follows: 

§  543.1    Corporate  title. 

(a)  General.  Except  for  corporate  titles 
in  existence  or  applied  for  as  of  May  4, 
1984,  a  Federal  association's  title  shall 
include  the  word  "Savings"  and  in  some 
manner  indicate  that  it  is  a  Federal 
association.  A  Federal  association  shall 
not  adopt  a  title  that  misrepresents  the 
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nature  of  the  institution  or  the  Bervices  it 

offers. 

»        *        •        •        . 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

2.  Revise  S  563.27  as  follows: 
§563.27    Advartislng. 

(a)  No  insured  institution  shall  use 
advertising  (which  includes  print  or 
broadcast  media,  displays  and  signs, 
stationery,  and  all  other  promotional 
materials),  or  make  any  representation 
which  is  inaccurate  in  any  particular  or 
which  in  any  way  misrepresents  its 
services,  contracts,  investments,  or 
financial  condition. 

(b)  Any  advertising  shall  specifically 
indicate  that  an  insured  institution  is  a 
savings  institutionrlStcept  that  if  the 
word  "bank"  is  not  used  in  the 
advertising  of  the  institution's  name,  the 
word  "savings"  need  not  be  used  in  such 
advertising.  No  msured  institution  shall 
advertise  or  hold  itself  out  to  the  public 
as  a  commercial  bank.  Signs  existing  or 
ordered  on  May  4, 1984.  depicting  the 
name  of  the  insured  institution,  may  be 
used  for  as  long  as  the  instituhon 
chooses  to  continue  to  use  the  corporate 
title  in  existence  on  that  date,  and  may 
also  be  used  on  offices  established  of 
acquired  after  that  date  for  the  same 
period.  Stationery  and  other 
promotional  materials  on  hand  as  of  that 
date  are  exempt  until  such  time  as  the 
insured  institution  needs  to  reorder  such 
materials  in  the  ordinary  course  of 
business. 

(Sec  5,  4fl  Stat.  132,  as  amended;  12  U.S.C. 
1484;  sees.  402,  403.  48  Stat.  1256, 1257,  as 
amended;  12  U.S.C.  1725. 1728;  Reorg.  Man 
No.  3  of  1947, 12  FR  4981;  3  CFR.  1943-48 

Comp.,  p.  1071) 

By  the  Federal  Home  Loan  Bank  Board. 
J.  I.  Finn. 

Secretary. 

|FR  Doc  84-233S7  Filed  »-4-«4:  •:4S  am) 
BILUNO  CODE  (TIO-OI-II 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

[Docket  No.  C-3138] 

California-Texas  Ofl  Co^  et  at^ 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

aqency:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


methods  of  competition,  this  consent 

order  require*  a  Glendale,  Ca.  company 

and  its  corporate  president  among  other 

things,  to  cease  making  mileage  or 

emission  improvement  claims  for  the 

"AWECO  Mileage  Extender"  or  any 

gasoline  additive  or  automotive  device, 

unless  the  claims  can  be  substantiated 

by  competent  and  reliable  scientific 

tests.  The  company  must  also 

prominently  disclose  any  material 

limitations  or  inferences  that  can  be 

drawn  from  test  results  used  to 

substantiate  mileage  or  emission 

reduction  claims.  The  order  further  bars 

the  company  from  making  any  fuel 

economy  or  automotive  emissions 

performance  claims  using  the  phrase  "up 

to"  or  words  of  similar  import,  unless  a 

substantial  number  of  consumers, 

driving  under  normal  conditions,  can 

achieve  the  level  of  performance 

claimed.  ■ 

date:  Complaint  and  Order  issued  July         16  CFR  Part  13 
16.1984.' 


Maintain  records;  Subpart — 
Misr^resentiag  Oneself  and  Good»— 
Goods:  1 13.1710  Qualities  or  properties; 
S  13.1730  Results:  S  13.1740  Scientific  or 
other  relevant  facts.  Subpart— 
Neglecting.  Unfairly  or  Deceptively,  To 
Make  Material  Disclosure:  i  13.1863 
Limitation  of  product;  1 13.1885 
Qualities  or  properties;  1 13.1895 
Scientific  or  other  relevant  facts. 

list  of  Subjects  in  IS  CFR  Part  IS 

Automobile  retrofit  devices,  Trade 
practices. 

(Sec  6.  38  Stat.  721;  15  VS.C.  46.  interprets  or 
applies  sec.  6,  38  SUt  719,  ai  amended  15 

U.S.C.  45) 

Emily  R  Rock. 

Secretary. 

[FR  Ooc  M-234S7  niad  »-4-Mi  •s46  am) 
MLUNQ  COOe  STSO-Ol-H 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


FOR  FURTHER  INFORMATION  CONTACT. 

Paul  R.  Roark.  7R,  Los  Angeles  Regional 
Office.  Federal  Trade  Commission. 
11000  Wilshire  Blvd..  Los  Angeles.  Ca. 
90024.  (213)  209-7575. 
SUPPLEMENTARY  IMFORMATION:  On 

Tuesday,  May  1, 1984.  there  was 
published  in  the  Federal  Register,  49  FR 
18529,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
California-Texas  Oil  Company,  a 
California  corporation,  and  Eileen  M. 
Robertson,  individually  and  as  an  officer 
of  California-Texas  Oil  Company,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (80)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issujuice  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  juriwiictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  action,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly: 
9  13.10  Advertising  falsely  or 
misleadingly;  (  13.170  Quiriities  or 
properties  of  product  or  service: 
9  13.170-34  Economizing  or  saving; 
§  13.190  Results;  {  13.205  Scientific  or 
other  relevant  facts.  Subpart — 
Corrective  Actions  and/or 
Requirements;  S  13.533  Corrective 
actions  and/or  requirements;  i  13.533-45 

'  Copies  of  the  Complaint  and  the  Oeciaion  and 
Order  filed  with  the  on^nal  document. 


[Docket  7323] 

Diamond  Crystal  Salt  Company; 
Prohibttad  Trade  Practic«i  and 
Affirmative  Corrective  Actiona 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Modifying  Order. 


summary:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission's  order  issued  February  4, 
1960,  by  deleting  the  provision  that 
required  the  company  to  give  the 
Conunission  90  days'  notice  of  any 
acquisition  of  a  salt  producer  or 
distributor. 

DATRS:  Final  Order  issued  February  4, 
I960;  Modified  order  issued  July  30, 1984. 
FOR  FURTHKR  RIROWMATION  CONTACT 
Elliot  Feinbeig.  L-301.  FTC  Washington. 
DC.  20560  (202)  634-4604. 

supnjEMEirrARY  mrormation:  In  the 
Matter  of  Diamond  Crystal  Salt 
Company,  a  corporation.  Codification 
appearing  at  25  FR  1873,  remains 
unchanged. 

List  of  Subjects  In  11  CFR  Part  13 

Sah,  Trade  practices. 

(Sec.  6,  38  Stat  721;  IS  U.S,C  46.  InteipreU  or 
applies  sec  7,  38  SUt.  731.  u  amended  15 
U.S.C.  18) 

Order  Modifying  Fbial  Order  in  Docket 
No.  7323 

Commissioners:  James  C.  MiUer  m. 
Chairman,  Michael  Pertscbuk,  Patricia  P. 
Bailey.  George  W.  Douglas.  Terry 
Calvani. 

In  the  matter  of  Diamond  Crystal  Salt 
Company,  a  corporation. 


On  February  4, 1960.  the  Federal 
Trade  Commission,  pursuant  to  Section 
7  of  the  Clayton  Act,  issued  the  Order  in 
this  case  against  Diamond  Crystal  Salt 
Company.  The  Commission  has 
determined  that  the  public  interest 
would  be  served  by  deleting  the 
provision  of  that  Order  that  requires 
Diamond  Crystal  to  give  the 
Commission  90  days'  notice  of  any 
acquisition  of  a  salt  producer  or 
distributor.  Respondent  has  no  objection 
to  this  modification. 

Accordingly, 

It  is  ordered,  that  this  matter  be,  and  it 
hereby  is.  reopened  and  that  the  Order 
in  Docket  No.  7323  be  modified  so  that 
the  reporting  requirement  contained  in 
Paragraph  5  terminates  on  the  date  of 
service  of  this  order. 

Issued,  July  30.  1984. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 

[FT!  Doc.  M-23460  Filed  9-4-M  8:45  am) 
BtUJNQ  COOC  6750-01-41 


16  CFR  Part  13 

(Docket  No.  8907] 

General  Motors  Corporation,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commisson. 
ACTION:  Modifying  Order. 

summary:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission's  1975  cease  and  desist 
order  which  barred  a  motor  vehicle 
manufacturer  and  its  advertising  agency 
from  making  superior  handling  claims 
for  any  automobile,  unless  these  claims 
were  substantiated  by  scientific  tests  [85 
F.T.C.  27].  In  response  to  petitions  from 
both  firms,  the  modifying  order 
redefines  the  term  "handling"  as  it 
relates  to  the  control  of  a  moving 
automobile;  adds  a  paragraph  defining 
the  phrase  "vehicle  handling 
characteristics:"  clarifies  the  meaning  of 
"scientific  tests"  required  for 
substantiating  comparative  claims;  and 
permits  respondents  to  make  superiority 
claims  regarding  one  or  more 
specifically  identified  vehicle  handling 
characteristics  without  having  to  raise 
substantiation  requirements  for  other 
handling  characteristics. 
DATES:  Cease  and  Desist  Order  issued 
January  10, 1975;  Modifying  Order 
issued  August  16. 1984. 
FO«  FURTNER  INFORMATION  CONTACT: 
FTC/B  417-1.  Robert  Barton. 
Washington,  D.C.  20580,  (202)  376-2863. 


SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  General  Motors  Corporation, 
et  al.  Codification  appearing  at  40  PR 
15870,  remains  unchanged. 

List  of  Subjects  od  16  CFR  Part  13 

Automobiles.  Trade  practices. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interpret  or 
apply  sec.  5.  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Commissioners:  James  C.  Miller  III. 
Chairman,  Michael  Pertschuk,  Patricia  P. 
Bailey.  George  W.  Douglas,  Terry 
Calvani. 

In  the  matter  of  General  Motors 
Corporation,  et  al. 

Order  Reopening  Proceeding  and 
Modifying  Cease  and  Desist  Order 

On  April  19,  1984  General  Motors 
Corporation  (hereinafter  G.M.C.j,  a 
respondent  in  the  above  captioned 
matter,  filed  a  petition  pursuant  to  Rule 
2.51  of  the  Commission's  Rules  of 
Practice  to  reopen  the  above  captioned 
proceeding  and  modify  the  order  entered 
therein  (85  F.T.C.  32).  On  May  7, 1984 
Campbell-Ewald  Company,  an 
advertising  agency  for  G.iM.C.  and  also  a 
respondent  in  the  above  matter,  filed  a 
petition  to  reopen  and  modify  the  order 
entered  against  Campbell-Ewald  (85 
F.T.C.  35). 

The  order,  which  was  entered  in  1975, 
prohibits  the  respondents  from 
representing  that  any  automobile  is 
superior  in  handling  to  any  other 
automobile  or  all  other  automobiles 
unless  respondents  have  a  reasonable 
basis  for  such  representations.  Handling 
is  defined  in  terms  of  the  response  of  the 
vehicle: 

(a)  Under  conditions  where  rapid 
steering  inputs  in  evasive  or  emergency 
maneuvers  are  necessary: 

(b)  Under  cornering  conditions  at 
speeds  in  excess  of  30  miles  per  hour  in 
which  levels  of  lateral  acceleration  in 
excess  of  .2g  are  attained:  and 

(c)  In  gusty  crosswinds.  on  rough 
roads  and  under  severe  steering-braking 
conditions. 

Respondents  now  seek  to  modify  the 
order  by,  inter  alia,  substituting  a  new 
definition  for  handhng,  adding  a  new 
paragraph  defining  vehicle  handling 
characteristics,  and  adding  a  further 
clarification  to  the  definition  of 
scientific  test.  The  modified  order  would 
permit  respondents  to  advertise  specific 
aspects  concerning  the  comparative 
handling  of  motor  vehicles,  without 
having  to  prove  overall  handling 
superiority. 

The  Commission  has  concluded  that, 
to  avoid  any  unintended  restriction  on 
the  dissemination  to  the  public  of 
information  material  to  purchasing 


decisions,  the  petitions  are  in  the  public 
interest  and  should  be  granted.  The 
proposed  modified  order  will  continue  to 
require  that  respondents  have  a 
reasnable  basis  for  vehicle  handling 
claims. 

It  is  therefore  ordered  that  the 
proceeding  is  hereby  reopened  and  the 
Decision  and  Order  issued  January  10, 
1975.  in  Docket  No.  8907  is  hereby 
modified  to  read  as  follows: 

Decision  and  Order  as  to  General 
Motors  Corporation 


It  is  ordered  that  respondent  General 
Motors  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  represenatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
automobile,  in  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

1.  Representing,  directly  or  by 
implication,  in  any  manner  including  the 
use  of  any  endorsement,  testimonial,  or 
statement  made  by  any  individual, 
group,  or  organization,  that  any 
automobile  is  superior  to  any  other 
automobile  or  all  other  automobiles  in 
handling  or  that  any  automobile  exhibits 
one  or  more  vehicle  handling 
characteristics  superior  to  the  vehicle 
handling  characteristics  of  any  other 
automobile  or  all  other  automobiles, 
unless  at  the  the  time  such 
representation  is  first  disseminated: 

(a)  Respondent  has  a  reasonable  basis 
for  such  representation,  which  shall 
consist  of  a  competent  scientific  test  or 
tests  that  sustantiate  such 
representation:  and 

(b)  Respondent's  agents,  employees  or 
representatives  who  are  responsible  for 
engineering  approval  of  any 
advertisement  containing  such 
representation  rely  on  such  test  or  tests 
in  approving  such  advertisement  and 
provide  to  respondent's  agents, 
employees  or  representatives  who  are 
responsible  for  approval  of  such 
advertisement  a  written  statement  that 
such  reasonable  basis  exists  which 
substantiates  the  representation. 

2.  Failing  to  maintain  and  produce 
accurate  records  which  may  be 
inspected  by  Commission  staff  members 
upon  reasonable  notice: 

(a)  Which  consist  of  the 
documentation  constituting  the 
reasonable  basis  required  by  Paragraph 
I.l  of  this  Order  and  which  demonstrate 
the  respondent's  representatives  relied 
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on  such  reasonable  basis  as  required  in 
Paragraph  n(b);  and 

(b)  Which  shall  be  maintained  for  a 
period  of  three  (3)  years  from  the  date 
on  which  any  advertisements  containing 
any  such  representation  was  last 
disseminated. 

II 

It  is  further  ordered,  that  for  the 
purposes  of  Paragraph  1  of  this  Order, 
the  following  definitions  shall  apply: 

1.  Handling.  The  term  'handling'"  is 
defined  as  the  interaction  of  the  driver, 
automobile,  road,  and  environment  as  it 
relates  to  the  control  of  a  moving 
automobile. 

2.  Vehicle  Handling  Characteristics. 
The  term  "vehicle  handling 
characteristics"  is  defined  as  the 
separately  identifiable  vehicle  attributes 
which  influence  the  automobile's 
contribution  to  handling.  Vehicle 
handling  Characteristics  include 
numerous  vehicle  attributes,  such  as.  but 
not  limited  to.  steering  sensitivity,  roll 
compliance,  lateral  acceleration 
response  time,  steering  effort,  maximum 
lateral  acceleration,  and  task 
performance  maneuvering  capability. 

3.  Scientific  Test.  The  term  "scientific 
test"  is  defined  and  construed  in 
accordance  with  the  Federal  Trade 
Commission's  Order  as  stated  in 
Firestone  Tire  »  Rubber  Co..  Docket  No 
8818. 

"In  our  view  a  scientific  test  is  one  in 
which  persons  with  skill  and  expertise 
in  the  field  conduct  the  test  and  evaluate 
its  results  in  a  disinterested  manner 
using  testing  procedures  generally 
accepted  in  the  profession  which  best 
insure  accurate  results.  This  is  not  to 
say  the  respondent  always  must  conduct 
laboratory  tests.  The  appropriate  test 
depends  on  the  nature  of  the  claim 
made.  Thus  a  road  or  user  test  may  be 
an  adequate  scientific  test  to 
substantiate  one  performance  claim, 
whereas  a  laboratory  test  may  be  the 
proper  test  to  substantiate  another 
claim.  Respondent's  obligation  is  to 
assure  that  any  claim  it  makes  is 
adequately  substantiated  by  the  results 
of  whatever  constitutes  a  scientific  test 
in  those  circumstances. " 

Scientific  tests  for  claims  of  ; 

superiority  in  handling  or  vehicles 
handling  characteristics  shall  include 
reliable  measures  to  control  the  variable 
influences  of  the  driver,  road,  and 
environment  so  that  the  contribution  of 
the  automobile  or  of  a  specific  vehicle 
attibute.  can  be  identified. 

HI 

It  is  further  ordered  that  for  the 
purposes  of  Paragraph  1  of  this  Order  a 
statement  about  handling  or  any  vehicle 


handling  characteristic  implies 
superiority  if  the  statement  is  phrased  in 
the  comparative  or  superlative  degree, 
or  if  any  advertising  containing  such 
statement  conveys  a  net  impression  of 
comparative  superiority:  provided, 
however,  that  any  statement  or 
statements  in  such  advertising  phrased 
in  the  comparative  or  superlative  degree 
regarding  any  subject  other  than 
handling  or  vehicle  handling 
characteristics  will  not,  fj"-  tfiat  reason 
alone  and  without  a  statistically  valid 
consumer  survey,  render  any  statement 
in  such  advertising  which  does  not 
relate  to  the  handling  or  the  vehicle 
handling  characteristics  of  a  vehicle  and 
which  is  phrased  in  the  positive  degree 
to  be  deemed  a  representation  that 
handling  or  vehicle  handling 
characteristic  of  the  vehicle  are  superior 
to  any  other  vehicle  or  all  other  vehicles 
.\  representation  of  superiority  with 
respect  to  one  or  more  specifically 
indentified  vehicle  handling 
characteristics  shall  not  give  rise  to  any 
substantiation  requirements  with 
respect  to  any  other  vehicle  handling 
characteristic. 

IV 

It  is  further  ordered  that  respondent 
General  Motors  Corporation  shall 
forthwith  distribute  a  copy  of  this 
Modified  Order  to  each  of  its  officers, 
agents,  representatives,  or  employees 
who  are  engaged  in  the  creation  or 
approval  of  advertisements 

V 

It  is  further  ordered  that  respondent 
Genera!  Motors  Corporation  notify  the 
Commission  at  least  thirty  (30J  days 
prior  to  any  proposed  change  in  said 
corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  'he  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Modified  Order, 

It  is  further  ordered  that  respondent 
shall  within  sixty  (60)  days  after  service 
upon  it  of  this  Modified  Order  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  wich  it  has  complied  with  this 
Modified  Order, 

Decision  and  Order  as  to  Campbell- 
Ewald  Company 

1 

It  is  ordered  that  respondent 
Campbell-Ewald  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 


other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  automobile,  in 
':ommerce,  as  "commeerce'  is  defined  in 
the  Federal  Trade  Commissin  Act,  do 
forthwith  cease  and  desist  from: 
1  Representing,  directly  or  by 
implication,  in  any  manner  including  the 
use  of  any  endorsement,  testimonial,  or 
statement  made  by  any  individual, 
group,  or  organization,  that  any 
automobile  is  superior  to  any  other 
automobile  or  all  other  automobiles  in 
handling  or  that  any  automobile  exhibits 
one  or  more  vehicle  handling 
characteristics  superior  to  the  vehicle 
handling  characteristics  of  any  other 
automobile  or  all  other  automobiles, 
unless  at  the  the  time  such 
representation  is  first  disseminated: 

(a)  Respondent  or  its  client  has  a 
reasonable  basis  for  such  representaton. 
which  shall  consist  of  a  competent 
scientific  test  or  tests  that  substantiate 
such  representation;  or 

(b)  Respondent  has  a  reasonable  basis 
for  such  representation  which  shall 
consist  of  an  opinion  in  writing  signed 
by  a  person  qualified  by  education  and 
experience  to  render  such  an  opinion 
(who.  if  qualified  by  education  and 
experience,  may  be  a  person  retained  or 
employed  by  respondent's  client)  that  a 
competent  scientific  test  or  tests  exist  to 
substantiate  such  representation, 
provided  that  any  such  opinion  also 
discloses  the  nature  of  such  test  or  tests 
and  provided  further  that  respondent 
neither  knows  nor  has  reason  to  know 
that  such  test  or  tests  do  not  in  fact 
substantiate  such  representation  or  that 
any  such  opinion  does  not  constitute  a 
reasonable  basis  for  such 
representation; 

2.  Failing  to  maintain  and  produce 
accurate  records  which  may  be 
inspected  by  Commission  staff  members 
upon  reasonable  notice: 

(a)  Which  consist  of  the 
documentation  constituting  the 
reasonable  basis  required  by  Paragraph 
1.1  of  this  Order  and  which  demonstrate 
that  respondent's  representatives  relied 
on  such  reasonable  basis  as  required  in 
Paragraph  1.1(b):  and 

(b)  Which  shall  be  maintained  for  a 
period  of  three  (3)  years  from  the  date 
on  which  any  advertisements  containing 
any  such  representation  was  last 
disseminated  by  respondent. 

II 

It  18  further  ordered  that  for  the 
purposes  of  Paragraph  I  of  the  Order,  the 
following  definitions  shall  apply: 

1.  Handling.  The  term  "handling"  is 
defined  as  the  interaction  of  the  driver, 
automobile,  road,  and  environment  as  it 


sstio 
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relates  to  the  control  of  a  moving 
automobile. 

2.  Vehicle  Handling  Characteristics. 
The  term  "vehicle  handling 
characteristics"  is  defined  as  the 
separately  identifiable  vehicle  attnbutes 
which  influence  the  automobiles 
contribution  to  handling.  Vehicle 
handling  Characteristics  include 
numerous  vehicle  attributes,  such  as,  but 
not  limited  to.  steering  sensitivity,  roll 
compliance,  lateral  acceleration 
response  time,  steering  effort,  maximum 
lateral  acceleration,  and  task 
performance  maneuvering  capability. 

3.  Scientific  Tests.  The  term 
"scientific  test"  is  defined  and  construed 
in  accordance  with  the  Federal  Trade 
Commission's  Order  as  stated  in 
Firestone  Tire  S-  Rubber  Company., 
Docket  No  8818. 

"In  our  view  a  scientific  test  is  one  in 
which  persons  with  skill  and  expertise 
in  the  field  conduct  the  test  and  evaluate 
its  results  in  a  disinterested  manner 
using  testing  procedures  generally 
accepted  in  the  profession  which  best 
insure  accurate  results.  This  is  not  to 
say  the  respondent  always  must  conduct 
laboratory  tests. 

"The  appropriate  test  depends  on  the 
nature  of  the  claim  made.  Thus  a  road  or 
user  test  must  be  an  adequate  scientific 
test  to  substantiate  one  performance 
claim,  whereas  a  laboratory  test  may  be 
the  proper  test  to  substantiate  another 
claim.  Respondent's  obligation  is  to 
assure  that  any  claim  it  makes  is 
adequately  substantiated  by  the  results 
of  whatever  constitutes  a  scientific  test 
in  those  circumstances. " 

Scientific  tests  for  claims  of 
superiority  in  handling  or  vehicle 
handling  characteristics  shall  include 
reliable  measures  to  control  the  variable 
influences  of  the  driver,  road,  and 
environment  so  that  the  contribution  of 
the  automobile  or  of  a  specific  vehicle 
attribute,  can  be  identified. 

ni 

It  is  further  ordered  that  for  the 
purposes  of  Paragraph  1  of  this  Order,  a 
statement  about  handling  or  any  vehicle 
handling  characteristic  implies 
superiority  if  the  statement  is  phrased  in 
the  comparative  or  superlative  degree, 
or  if  any  advertising  containing  such 
statement  conveys  a  net  impression  of 
comparative  superiority;  provided,^ 
however,  that  any  statement  or 
statements  in  such  advertising  phrased 
in  the  comparative  or  superlative  degree 
regarding  any  subject  other  than 
handling  or  vehicle  handling 
characteristics  will  not.  for  that  reason 
alone  and  without  a  statistically  valid 
consumer  survey,  render  any  statement 
in  such  advertising  which  does  relate  to 


the  handling  or  the  vehicle  handling 
characteristics  of  a  vehicle  and  which  is 
phrased  in  the  positive  degree  to  be 
.  deemed  a  representation  that  handling 
or  vehicle  handling  characteristics  of  the 
vehicle  are  superior  to  any  other  vehicle 
or  all  other  vehicles.  A  representation  of 
superiority  witfi  respect  to  one  or  more 
specifically  identified  vehicle  handling 
characteristics  shall  not  give  rise  to  any 
substantiation  requirements  with 
respect  to  any  other  vehicle  handling 
characteristic. 

■V  i 

It  is  further  ordered  that  respondent 
Campbell-Ewald  Company  shall 
forthwith  distribute  a  copy  of  this 
Modified  Order  to  each  of  its  officers, 
agents,  representatives,  or  employees 
who  are  engaged  in  the  creation  or 
approval  of  advertisements. 


It  is  further  ordered  that  respondent 
Campbell-Ewald  Company  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  said 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  .Modified  Order. 


VI 


I 


It  is  further  ordered  that  respondent 
shall  within  sixty  (60)  days  after  service 
upon  It  of  this  Modified  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Modified  Order 

Issued:  August  16,  1984. 

By  direction  of  the  Commission. 
Emily  H.  Rock.  . 
Secretary  | 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart33 

Expansion  of  Commodity  Option  Pilot. 
Program 

Correction       I 

In  FR  Doc.  84-22491,  beginning  on 
page  33641,  in  the  issue  of  Friday. 
.'Xugust  24.  1984.  on  page  33644,  in  the 
second  column,  in  §  33.4(a)(6)(i),  in  the 


first  line,  "not  specifically"  should  read 

"specifically" 


BUXINO  COOe  150&-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

(CGD  1-«4-9R| 

Special  Local  Regulations:  Peaks 
Island  to  Portland  Swim;  Correction 

agency:  Coast  Guard,  DOT. 
ACTION:  Correction, 

summary:  This  document  corrects  an 

incorrect  section  number  which 

appeared  in  the  Federal  Register  of 

August  13,  1984. 

FOfl  FURTHER  INFORMATION  CONTACT: 

LTjG  Thomas  E.  Hobaica.  (617)  223- 

3607. 

Discussion  of  Correction 

In  the  Federal  Register  of  August  13. 
1984.  page  32176,  tne  Coast  Guard 
published  a  rule  establishing  a 
temporary  section  to  Part  100  of  Title  33 
CFR.  The  part  is  improperly  identified  in 
the  amendatory  language  as  §  100.35-1- 
05.  This  document  corrects  that  citation 
to  read.  §100.35-1-9R 

Dated  August  29  1984. 
CM.  Holland, 

Captain.  L'SCG.  Executive  Secretary,  Marine 

Safety  Council. 

IFF  Doc  S4-233W  FiM  9-A-M:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  30 
fOA-FRL-2664-3] 

General  Regulation  for  Assistance 
Programs;  Clarification 

agency:  Environmental  Protection 
Agency. 

action:  Clarification  of  Provisions 
Implementing  Circular  A-122,  as 
Revised. 

summary:  This  Notice  clarifies  the 
Environmental  Protection  Agency's 
(EPA)  implementation  of  the  Office  of 
Management  and  Budget's  "Lobbying" 
revision  to  Circular  A-122,  "Cost 
Principles  for  Nonprofit  Organizations." 
OMB  published  its  revision  in  the 
Federal  Register  on  April  27, 1984  (49  FR 
18260),  with  an  effective  date  of  May  29, 
1984. 
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FOR  FURTHER  INFORMATION  CONTACT: 

lohn  A.  Cwynn.  Chief,  Grants  Policy 
and  Procedures  Branch  (PM-216), 
Environmental  Protection  Agency. 
Washington.  DC.  20460,  (202)  382-5268 
SUPPLEMENTARY  INFORMATION:  EPA 
implements  the  OMB  Circulars  and 
Federal  regulations  which  establish  cost 
principles  for  Federal  assistance 
agreements  through  the  EPA  s  "General 
Regulation  for  Assistance  Programs"  at 
40  CFR  30.410.  Section  30.410  lists  the 
Circulars  and  regulations  applicable  to 
various  types  of  recipient  organizations. 
Section  30.410(ci  applies  OMB  Circular 
A-122  to  nonprofit  recipient 
organizations,  except  educational 
institutions. 

Section  30.410  does  not  list  the  dates 
that  OMB  Circulars  and  Federal 
regulations  are  issued  or  revised.  Unless 
a  circular  or  regulation  indicates 
otherwise.  EPA  applies  the  version  of 
the  Circular  or  regulation  that  is  in  effect 
on  the  date  an  assistance  agreement  is 
awarded.  The  Federal  Register  preamble 
for  the  revised  Circular  A-122  issued  on 
April  27. 1984  (49  FR  18620)  specified 
that  the  revision  would  affect  only 
agreements  awarded  after  May  29,  1984, 
the  effective  date  of  the  revised  Circular. 
Accordingly,  EPA  will  apply  the  revised 
Circular  to  all  assistance  agreements 
awarded  after  that  date. 

EPA's  general  regulation  restricts 
using  assistance  funds  for  advocacy 
purposes  at  40  CFR  30.601.  Section 
30.601  prohibits  the  use  of  assistance 
funds  for  "lobbying  or  influencing 
legislation  before  Congress"  or  "partisan 
or  political  advocacy  purposes."  For 
nonprofit  recipient  organizations  other 
than  educational  institutions.  EPA  will 
implement  this  prohibition  consistent 
with  §  30.410(c)  and  the  requirements  of 
OMB  Circular  A-122  as  revised. 

Dated:  August  22.  1984 
Harvey  G.  Pippen,  jr.. 
Director.  Grants  Administration  Division. 

|FK  Doc.  M-ZM22  Filed  9-+-M.  «:«  «m| 
BIUJNO  CODE  6S««>-S<MI 

40  CFR  Part  721 
IOPTS-50501A;  FRL-2541-81 

Significant  New  Uses  of  Chemical 
Substances;  Certain  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  EPA  is  issuing  a  Final 
significant  new  use  rule  (SNUR)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  2604(a)(2). 
to  require  persons  to  notify  EPA  at  least 


90  days  before  manufacturing, 
importing,  or  processrng  potassium  N.N- 
bis  (hydroxyethyl)  cocoamine  oxide 
phosphate  and  potassium  N.N-bis 
(hydroxyethyl)  tallowamine  oxide 
phosphate  for  use  in  consumer  product 
formulations  containing  greater  than 
five  percent  by  weight  of  these 
substances.  These  chemical  substances 
were  the  subject  of  premanufacture 
notices  (PMNs)  P-62-400  and  P-82-409 
and  a  TSCA  section  5(e)  consent  order 
prohibiting  use  of  the  substances  in 
consumer  products.  Subpart  A  of  the 
rule  contains  general  procedural 
provisions  applicable  to  all  SNURs. 
Subpart  B  contains  provisions  unique  to 
the  two  substances. 
DATES:  This  rule  shall  be  promulgated 
for  purposes  of  judicial  review  at  1:00 
p.m.  eastern  time  on  September  19, 1984. 
This  rule  is  effective  October  19. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  fTS-799),  Office  of 
Toxic  Substances.  Environmental 
FVotection  Agency,  Rm.  E-543,  401  M  St.. 
SW.,  Washington.  DC.  20460,  Toll  free; 
(800-424-9065).  In  Washington.  D.C.: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  Number  207O-0012 

I.  Introduction 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  significant  new- 
use.  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2)  of  TSCA.  Once  a  use  is 
determined  to  be  a  significant  new  use. 
persons  must,  under  section  5(a)(1)(B), 
submit  a  notice  to  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  the  substance  for  that  use.  Such 
a  notice  is  generally  subject  to  the  same 
statutory  requirements  and  procedures 
as  a  PMN  submitted  under  section 
5(a)(1)(A).  In  particular,  these  include 
the  information  submission 
requirements  of  section  5  (b)  and  (d)(1). 
certain  exemptions  authorized  by 
section  5(h).  and  the  regulatory 
authorities  of  section  5  (e)  and"  (f).  If  EP.^ 
does  not  take  regulaton,'  action  under 
section  5.  6.  or  7  to  control  activities  on 
which  it  has  received  a  SNUR  notice, 
section  5(g)  requires  the  Agency  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  covered  by 


final  SNURs  are  subject  to  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127  and  127.28  published  in  the 
Federal  Register  of  August  1, 1983  (48  FR 
34734).  TTie  EPA  policy  in  support  of 
these  requirements  appears  at  40  CFR 
Part  707  published  in  the  Federal 
Register  of  December  13.  1983  (48  FR 
55462). 

II  Organization  of  This  Rule 

A.  General 

This  rule  establishes  a  new  Part  721  in 
Title  40  of  the  Code  of  Federal 
Regulations  (CFR)  which  is  structured 
into  two  major  subparts.  Subpart  A 
contains  procedural  provisions  that 
apply  to  this  SNUR  and  will  apply  to  all 
SNURs.  Since  these  provisions  would 
otherwise  be  repeated  in  each  SNUR 
applying  to  specific  chemical 
substances,  the  Agency  decided  to 
promulgate  Subpart  A.  In  future  SNURs 
the  provisions  of  Subpart  A  will  apply 
unless  modified  in  the  particular  SNUR 
at  that  time. 

Subpart  B  will  contain  the  specific 
chemical  substances  and  significant 
new  uses  for  those  substances  as  each 
SNUR  is  promulgated,  including 
modifications  of  the  Subpart  A 
provisions  for  specific  substances  for 
which  the  general  provisions  of  Subpart 
A  are  inappropriate.  At  this  time. 
Subpart  B  consists  of  J  721.575  which 
identifies  two  chemical  substances  and 
the  significant  new  use  of  those 
substances  discussed  in  Unit  V  of  this 
preamble. 

The  structure  of  Part  721  in  two 
subparts  was  originally  proposed  in  the 
Federal  Register  of  November  26.  1980 
(45  FR  78970).  Those  sections  which 
appear  in  Subpart  A  of  Part  721  have 
been  proposed  either  individually  or 
collectively  and  discussed  in  the  Federal 
Register  as  part  of  a  number  of 
individual  SNUR  proposals.  In  adopting 
Subpart  A.  EPA  has  considered  public 
comments  submitted  on  the  procedural 
aspects  of  all  S.NURs  proposed  to  date. 
However,  the  Agency  will  consider  any 
further  comments  which  are  submitted 
regarding  the  provisions  of  Subpart  A. 

B.  Organization  of  Subpart  A 

Subpart  A  codifies  the  general 
procedures  for  reporting  on  significant 
new  uses.  The  subpart  contains  nine 
sections  which  are  summarized  below. 

1.  Section  721.1  describes  the  scope 
and  applicability  of  Part  721.  This 
section  explains  the  interrelation  of 
Subparts  A  and  B  and  the  relationship 
of  Part  721  to  the  PMN  rules  in  Part  720. 
The  section  also  states  that  where  the 
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provisions  of  Parts  721  and  720  conflict. 
Part  721  controls.  Similarly,  if  Subparts 
A  and  B  conflict,  Subpart  B  will  govern. 

2.  Section  721.3  contains  definitions 
applicable  to  significant  new  use 
reporting.  Generally,  the  definitions  in 
section  3  of  TSCA  and  those  contained 
in  the  PMN  rules  will  apply  to  SNUR 
reporting.  Additional  definitions  have 
been  provided  in  §  721.3  where  no  PMN 
definition  exists  or  where  the  existing 
PMN  definitions  are  inappropriate  for 
SNUR  reporting.  As  new  definitions  are 
considered  for  particular  substances  and 
significant  new  uses,  they  will  be 
proposed  as  additions  to  Subpart  A  or  B 
as  required. 

3.  Section  721.5  contains  the  general 
scheme  for  determining  who  must  report 
on  significant  new  uses.  EPA  has  chosen 
the  most  inclusive  requirements  for 
reporting  consistent  with  section 
5(a)(1)(B)  of  TSCA.  There  will  be 
occasions,  such  as  with  the  rule  being 
codified  here  at  §  721.575  in  Subpart  B. 
where  the  Agency  wil!  not  require 
reporting  from  each  of  those  persons 
specified  in  §  721.5.  In  cases  such  as 
these.  EPA  wil!  promulgate  specific 
language,  such  as  is  contained  in 

§  721.575,  to  narrow  the  scope  of  the 
Subpart  A  requirements. 

Section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  SNUR  notice  to  EPA 
90  days  before  they  manufacture, 
import,  or  process  a  substance  for  a 
significant  new  use.  Therefore,  the 
language  of  §  721.5  makes  clear  that 
manufacturers,  importers,  and 
processors  are  subject  to  SNUR  notice 
requirements. 

Section  721.5  is  designed  to  cover  a 
variety  of  situations.  Paragraph  {a)(l) 
requires  manufacturers,  importers,  and 
processors  who  intend  to  engage  in  a 
designated  significant  new  use  to  report. 
Paragraph  (a)(2j  requires  manufacturers, 
importers,  and  processors  who  are 
themselves  not  commencing  a 
significant  new  use,  but  who  intend  to 
distribute  a  substance  subject  to  a 
SNUR  in  commerce,  to  submit  a 
significant  new  use  notice  unless:  (1) 
They  do  not  have  a  reasonable  belief 
that  their  customers  intend  to  engage  in 
a  significant  new  use  without  submitting 
the  required  notice  and  (2)  they  can 
document  that  they  have  notified  their 
customers  that  the  substance  is  subject 
to  a  SNUR.  EPA  adopted  this  provision 
because  the  Agency  concluded  that  if  a 
manufacturer,  importer,  or  processor  of 
a  chemical  substance  subject  to  a  SNUR 
distributes  the  substance  in  commerce 
(unless  the  manufacturer,  importer,  or 
processor  has  complied  with  the  two 
provisions  specified  above),  that  person 
"intends"  the  significant  new  use  to  take 
place,  even  if  it  does  not  know  whether 


its  customers  intend  to  engage  in  the 
significant  new  use.  Therefore,  EPA  has 
provided,  under  §  721.5(a)(2).  the  means 
by  which  persons  who  manufacture, 
import,  process,  or  distribute  the 
substance  in  commerce  but  who  do  not 
intend  to  commence  a  significant  new 
use  may  demonstrate  that  they  lack  this 
intent  by  compliance  with  the  two 
provisions  specified  above.  The  term 
"customer"  is  defined  in  §  721.3. 

Section  721.S(b)  provides  that  a 
processor  who  engages  in  a  significant 
new  use  is  not  required  to  report  if  it  can 
document  that  it  has  a  reasonable  belief 
that  the  substance  intended  to  be 
processed  is  not  subject  to  a  SNUR. 
Examples  of  such  documentation 
include;  (1)  A  letter  from  a  supplier 
assuring  the  purchaser  that  the 
substance  is  not  subject  to  a  SNUR,  (2)  a 
written  response  from  EPA  to  a  bona 
fide  inquiry  made  under  §  721.6 
indicating  that  the  substance  in  question 
is  not  subject  to  a  SNUR.  and  (3)  written 
evidence  (such  as  that  which  would  be 
submitted  with  a  bona  fide  inquiry 
under  §  721.6)  which  demonstrates  that 
the  chemical  structure  of  the  substance 
in  question  would  not  be  included  in  the 
specific  or  generic  chemical  name 
identified  in  Subpart  B  of  Part  721,  This 
provision  is  consistent  with  paragraph 
(a)(2)  to  ensure  that  a  significant  new 
use  notice  is  submitted  by  a  person  who 
actually  intends  to  engage  in  a 
significant  new  use  before  that  use  takes 
place. 

Section  721. 5(c]  provides  that  if  a 
manufacturer,  importer,  or  processor 
later  has  a  reasonable  belief  that  a 
customer  is  processing  the  substance  for 
a  significant  new  use  without  submitting 
a  significant  new  use  notice,  the 
manufacturer,  importer,  or  processor 
must  submit  a  notice  unless  it  ceases 
supplying  the  substance  to  the 
processor,  notifies  EPA  enforcement 
authorities,  and  does  not  resume 
supplying  the  substance  to  the  processor 
until  all  required  significant  new  use 
notices  have  been  submitted  to  EPA  and 
the  notice  review  periods  have  run 
without  regulatory  action  by  EPA.  This 
section  ensures  that  there  will  be  no 
intentional  violations  of  SNURs  afier  the 
manufacture,  import,  or  processing  of  a 
substance  identified  in  Subpart  B  of  Part 
721  has  begun. 

EPA  believes  that  this  approach  will 
result  in  maximum  compliance  with 
S.N'URs  because  it  clearly  sets  out  the 
relative  responsibilities  of 
manufacturers,  importers,  and 
processors  for  reporting  under  secUon 
5(a)(1)(B)  of  TSCA. 

EP.A  has  received  comments  on  the 
issues  of  who  should  be  required  to 
submit  a  significant  new  use  notice  and 


who  should  be  liable  for  failure  to 
submit  a  notice.  EPA  believes  section 
5(a)(1)(B)  of  TSCA  clearly  provides  that 
manufacturers,  importers,  and 
processors  are  liable  for  submission  of 
notices  when  they  manufacture,  import, 
or  process  a  substance  for  a  significant 
new  use.  Some  comments  stated  that 
manufacturers  should  not  be  held 
responsible  for  the  failure  of  a  processor 
to  file  a  SNUR  notice.  Commenfers  also 
stated  that  EPA  could  not  require 
manufacturers  to  inform  their  customers 
that  their  products  are  subject  to  SNUR 
reporting  (or  that  they  should  be 
required  to  so  so  only  when  the 
chemical  identity  is  confidenfial).  Rather 
than  make  a  manufacturer,  importer,  or 
processor  liable  when  a  customer 
processes  a  substance  for  a  significant 
new  use  without  submitting  a  significant 
new  use  notice  to  EPA,  EPA  is 
promulgating  a  scheme  intended  to 
ensure  good  faith  compliance  with 
SNURs  by  enabling  those  persons  who 
distribute  a  substance  subject  to  a 
SNUR  in  commerce  (but  who  do  not 
themselves  commence  a  significant  new 
use)  either  to  submit  a  notice  or  to 
mform  their  customers  of  the  SNUR. 

Secfion  721.5(d)  provides  that  any 
significant  new  use  notice  submitted  by 
an  importer  must  be  submitted  by  the 
principal  importer.  The  rafionale  for 
doing  so  is  the  same  as  for  the 
requirement  in  the  PMN  rule.  "Principal 
Importer"  is  defined  in  §  721.3  and  is 
very  similar  to  the  definifion  in  the  PMN 
rule  §  720.3(z).  The  definition  has  been 
modified  for  this  rule  to  apply  to  SNURs 
rather  than  new  chemical  substances. 
For  a  detailed  explanation  of  the 
principal  importer  concept  and  its 
application,  see  the  preamble  to  the' 
PMN  rule  published  in  the  Federal 
Register  of  May  13,  1983  (48  PR  21726 
and  21727). 

4.  Section  721.6  contains  procedures 
for  determining  whether  a  chemical 
substance  is  subject  to  a  SNUR  when 
the  substance  is  identified  by  a  generic 
chemical  name  in  Subpart  B.  This 
section  allows  any  person  who  intends 
to  manufacture,  import,  or  process  a 
chemical  substance  described  by  a 
generic  chemical  name  in  Subpart  B  to 
ask  EPA  whether  their  chemical 
substance  is  subject  to  a  SNUR.  The 
process  for  doing  so  is  very  similar  to 
the  process  required  for  manufacturers 
and  importers  to  show  a  bona  fide  intent 
to  manufacture  or  import  under  40  CFR 
710.7(gj(2)  of  the  Inventory  Reporting 
Rules  and  40  CFR  720.25(b)(2)  of  the 
Premanufacture  Notification  Rules  as 
published  in  the  Federal  Register  of  May 
13,  1983  (48  FR  21722).  In  instances  such 
as  this  SNUR.  where  the  two  chemical 
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substances  are  specifically  identified, 
the  provisions  of  8  721.8  will  not  apply. 
Section  721.6  allows  manufacturers, 
importers,  and  processors  to  determine 
whether  they  are  subject  to  SNURs 
while  protecting  confidential  business 
information  (CBI)  from  unnecessary 
disclosure.  EPA  proposed  several 
SNURs  in  which  the  specific  chemical 
identities  of  the  substances  involved 
were  claimed  as  confidential  by  the 
submitters  of  the  PMNs  for  those 
substances.  In  the  proposals,  EPA 
identified  the  substances  involved  by 
generic  chemical  names  and  PMN 
numbers.  After  considering  comments 
on  these  proposals.  EPA  has  concluded 
that,  in  general,  it  will  not  be  necessary 
to  reveal  the  specific  chemical  identities 
of  such  substances  during  the 
rulemfaking  or  in  the  final  rules. 
However,  in  future  SNURs,  EPA  will 
continue  to  consider  on  a  case-by-case 
basis  whether  disclosure  of  specific 
chemical  identity  is  necessarj'. 

5.  Section  721.7  explains  the 
applicability  of  TSCA  section  12  and 
section  13  requirements  for  exports  and 
imports  of  substances  subject  to  SNURs. 
These  requirements  are  summarized  in 
Unit  I  of  this  preamble. 

6.  As  discussed  in  previously 
proposed  SNURs.  and  as  §  721.10 
provides,  SNUR  notice  submitters  must 
use  the  PMN  form  and  follow  the  PMN 
procedures  which  have  been  codified  in 
Part  720.  In  specific  SNURs,  such  as  this 
one,  EPA  may  modify  the  form 
requirements  to  avoid  collecting 
information  not  relevant  to  review  of  the 
significant  new  use.  The  Agency  will 
process  the  notice  according  to  the 
procedures  in  Part  720  except  to  the 
extent  these  may  be  modified  in  specific 
additions  to  Subpart  B. 

EPA  will  issue  a  summary  of  each 
notice  in  the  Federal  Register  under 
section  5(d)(2).  The  review  period  for  the 
notice  will  run  90  days  from  EPA's 
receipt  of  the  notice.  Under  section  5(c), 
this  period  may  be  extended  up  to  an 
additional  90  days  for  good  cause.  The 
submitter  may  not  manufacture,  import, 
or  process  the  substance  for  the 
significant  new  use  until  the  review 
period,  including  extensions,  has 
expired. 

The  Agency  may  regulate  the 
substance  during  the  review  period.  If  a 
significant  new  use  notice  is  submitted 
for  a  chemical  substance  without 
information  sufficient  to  judge  the 
toxicity  and  exposure  potential  of  the 
substance,  EPA  may  issue  a  section  5(e) 
order  limiting  or  prohibiting  the  use  until 
sufficient  information  is  developed.  In 
addition,  secbon  5(f)  authorizes  EPA  to 
prohibit  a  significant  new  use  that 
presents  or  will  present  an  unreasonable 


risk  to  health  or  the  environment.  EPA 
may  also  refer  information  in  a  SNUR 
notice  to  other  EPA  offices  and  other 
Federal  agencies.  If  EPA  does  not  take 
action  under  section  5,  6,  or  7  to  control 
activities  for  which  it  has  received  a 
significant  new  use  notice,  section  5(g) 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Section  721.10(b)  allows  two  or  more 
persons  who  are  required  to  submit  a 
notice  for  the  same  chemical  substance 
and  significant  new  use  to  submit  a  joint 
notice  to  EPA.  EPA  believes  that  in 
many  cases  a  manufacturer  and  a 
processor  may  work  together  to  develop 
a  significant  new  use  and  that  each 
would  have  information  important  to  the 
assessment  of  the  use.  However,  EPA 
does  not  want  to  receive  duplicative 
information  and  wishes  to  avoid  the 
burden  on  the  submitters  of  such 
duplication.  Accordingly,  S  721.10(b) 
provides  that  a  joint  notice  can  be 
submitted  as  long  as  it  contains  all 
information  that  either  person  is 
required  to  report.  A  joint  notice  may  be 
a  single  submission  signed  by  both 
parties  or  coordinated  separate 
submissions  by  both  parties.  Both 
parties  would  remain  liable  individually 
for  failure  to  submit  required 
information  in  the  joint  notice,  including 
information  which  is  known  to  or 
reasonably  ascertainable  by  them  and 
test  data  in  their  possession  or  control. 

Section  721.10(d)  makes  clear  that  a 
person  submitting  a  significant  new  use 
notice  carmot  manufacture,  import  or 
process  the  substance  for  the  significant 
new  use  until  the  notice  review  period, 
including  all  extensions  and 
suspensions,  has  expired.  As  with 
PMNs,  EPA  expects  that  significant  new 
use  notice  submitters  may,  on  occasion, 
suspend  the  notice  review  period,  in 
accordance  v>Hth  §  720.75(b)  of  the  PMN 
rule  which  applies  to  SNURs  under 
§  721.10(c).  to  give  the  submitter 
sufficient  time  to  meet  concerns  raised 
by  EPA  during  review. 

7.  Section  721.13  establishes 
enforcement  and  compliance  provisions 
for  SNURs  which  have  been  discussed 
in  previous  SNUR  proposals. 

It  is  unlawful  for  any  person  to  fail  or 
refuse  to  comply  with  any  provision  of 
section  5  of  TSCA  or  any  rule 
promulgated  under  section  5. 
Manufacture,  import,  or  processing  of  a 
chemical  substance  for  a  significant  new 
use  without  prior  submission  of  a  SNUR 
notice  is  a  violation  of  section  15  of 
TSCA. 

Section  15  also  makes  it  unlawful  for 
any  person  to: 

a.  Use  for  commercial  purposes  a 
chemical  substance  or  mixture  which 


such  person  knew  or  had  reason  to 
know  was  manufactured,  processed,  or 
distributed  in  commerce  in  violation  of  a 
SNUR. 

b.  Fall  or  refuse  to  permit  entry  or 
inspection  as  required  by  section  11  of 
TSCA. 

c.  Fail  or  refuse  to  permit  access  to  or 
copying  of  records,  as  required  by 
TSCA. 

Violators  may  be  subject  to  various 
penalties  and  to  both  criminal  and  civil 
liability.  Persons  who  submit  materially 
misleading  or  false  information  in 
connection  with  the  requirement  of  any 
provision  of  a  SNUR  may  be  subject  to 
penalties  calculated  as  if  they  never 
filed  their  notices.  Under  the  penalty 
provision  of  section  16  of  ISCA.  any 
person  who  violates  section  15  oould  be 
subject  to  a  civil  penalty  of  up  to  $2&J0O0 
for  each  violation.  Each  day  of  operation 
in  violation  could  constitute  a  separate 
violation.  Knowing  or  willful  violations 
of  a  SNUR  could  lead  to  the  impositioo 
of  criminal  penalties  of  up  to  one  year  of 
impriaonoienL  Other  remedies  are 
available  to  EPA  under  sectiona  7  and 
17  of  TSCA  such  as  seeking  an 
injunction  to  restrain  violations  of  a 
SNUR  and  the  seizure  of  chemical 
substances  manufactured,  imported,  or 
processed  in  violation  of  a  SNUR. 

Individuals,  as  well  as  corporations, 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may.  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies.  In  particular,  EPA 
may  proceed  against  individuals  who 
report  false  information  or  cause  it  to  be 
repented. 

8.  Section  721.17  establishes  general 
recordkeeping  requirements  for  SNUR 
notice  submitters.  These  provisions 
require  the  maintenance  of 
documentation  of  the  information 
contained  in  a  SNUR  notice  for  a  period 
of  five  years  following  the  date  of  the 
notice  submission.  These  provisions  are 
consistent  with  those  required  of  PMN 
submitters  in  |  720.78  in  the  f^4N  rule, 
and  the  Agency  believes  the>'  should 
apply  to  SNUR  notice  submitters  to 
ensure  compliance  with  the  notice 
requirements. 

9.  Section  721.19  establishes  general 
exemptions  to  significant  new  use 
reporting  requirements.  Under  this 
approach,  persons  who  manufacture, 
import  or  process  chemical  substances 
identified  in  Subpart  B  will  not  be 
subject  to  tfie  reporting  requirements  for 
significant  new  uses  under  the  following 
circumstancer 

a.  The  person  has  applied  for  and  has 
been  granted  an  exemption  for  test 
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marketing  the  substance  for  the 
significant  new  use  in  accordance  with 
section  5(h)(1)  of  the  Act  and  §  720.38  of 
the  PMN  rule. 

b.  The  person  manufactures,  imports, 
or  processes  the  substance  in  small 
quantities  solely  for  research  and 
development  in  accordance  with  section 
5(h)(3)  of  TSCA. 

c.  The  person  has  applied  for  and 
been  granted  an  exemption  under 
section  5(h)(5)  of  TSCA. 

d.  The  person  manufactures,  imports, 
or  processes  the  substance  only  as  an 
impurity. 

e.  The  person  manufactures,  imports, 
or  processes  the  substance  only  as  a 
byproduct  which  is  used  only  by  public 
or  private  organizations  that:  (1)  Bum  it 
as  a  fuel,  (2)  dispose  of  it  as  a  waste, 
including  in  a  landfill  or  for  enriching 
soil,  or  (3)  extract  component  chemical 
substances  from  it  for  commercial 
purposes. 

f.  The  person  imports  or  processes  the 
substance  as  part  of  an  article. 

g.  The  person  manufactures  or 
processes  the  substance  solely  for 
export  and,  when  distributed  in 
commerce,  labels  the  substance  in 
accordance  with  section  12(a)(1)(B)  of 
TSCA. 

The  first  three  exemptions  come 
directly  from  section  5(h)  of  TSCA.  On 
May  13, 1983,  EPA  issued  its  final 
premanufacture  notification  rules  (40 
CFR  Part  720),  including  I  720.36  which 
contained  detailed  rules  for  the  section 
5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  In  the  Federal  Register  of 
September  13, 1983  (48  FR  41132),  EPA 
stayed  the  effectiveness  of  5  720.36, 
among  other  provisions  of  the  PMN  rule, 
pending  further  rulemaking  to  revise  the 
provisions.  Because  §  720.36  is  not  in 
effect,  EPA  will  rely  on  the  general 
definition  of  "small  quantities  solely  for 
research  and  development"  in 
S  720.3(cc)  and  section  5(h)(3)  of  TSCA 
to  determine  whether  a  manufacturer, 
importer,  or  processor  qualifies  under 
this  exemption.  Upon  promulgation  of  a 
revised  9  720.36,  EPA  intends  to  amend 
S  721.19(b)  to  adopt  the  provisions  of  the 
revised  S  720.36. 

Section  721.19  also  contains 
exemptions  from  reporting  when  the 
person  manufactures,  imports,  or 
processes  the  specific  substances  as 
byproducts  or  impurities  to  conform  to 
similar  exemptions  in  the  PMN  rule  (see 
S  720.30  (g)  and  (h)(1),  respectively,  of 
the  PMN  rule).  Persons  are  also  exempt 
when  they  import  or  process  the  specific 
substances  as  part  of  an  article  because 
EPA  believes  that  people  and  the 
environment  will  generally  not  be 


exposed  to  substances  in  articles. 
However,  for  specific  significant  new 
uses  of  specific  chemical  substances, 
EPA  may  decide  to  eliminate  one  or  all 
of  these  three  exemptions  if  EPA 
decides  that  review  under  a  SNUR  is 
warranted  for  specific  substances  as 
impurities  or  byproducts  or  in  articles. 

EPA  has  also  exempted  persons  from 
reporting  when  they  manufacture  or 
process  the  specific  substances  solely 
for  export  from  the  United  States.  While 
EPA  might  be  concerned  about  worker 
exposure  or  environmental  release 
during  manufacture  and  processing  of 
substances  solely  for  export,  section 
12(a)  of  TSCA  exempts  substances 
manufactured,  processed,  or  distributed 
in  commerce  solely  for  export  from 
regulation  under  section  5(a)(2)  unless 
EPA  finds  that  the  activities  will  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  in  the  United  States. 
In  most  cases  for  SNURs,  especially  for 
PMN  substances  which  have  not  been 
tested,  EPA  believes  it  will  not  have 
made  a  "will  present  an  unreasonable 
risk"  finding  and,  thus,  could  not 
overcome  the  section  12(a)  bar.  In  cases 
where  the  significant  new  use  of 
concern  would  involve  activities  which 
occur  only  outside  the  United  States, 
EPA  would  not  have  jurisdiction. 

The  PMN  rule  defines  the  term 
"manufacture  solely  for  export '  in 
§  720.3(s)  ("manufacture"  includes 
import)  which  specifies  that  such  a 
substance  cannot  be  used  in  the  United 
States.  Section  721.3  of  this  rule  defines 
the  term  "process  solely  for  export"  in  a 
similar  fashion.  Processing  must  be 
performed  at  sites  under  the  control  of 
the  processor,  distribution  in  commerce 
is  limited  to  purposes  of  export,  and  the 
substance  may  not  be  used  by  the 
processor  other  than  in  small  quantities 
solely  for  research  and  development.  In 
addition,  for  both  manufacture  and 
processing,  the  substance  must  be 
labeled  in  accordance  with  section 
12(a)(1)(B)  of  TSCA  when  distributed  in 
commerce.  If  a  person  manufactures  or 
processes  a  substance  both  for  export 
and  for  use  in  the  United  States,  such 
manufacture  or  processing  is  not  "solely 
for  export"  because  the  substance  is 
manufactured  or  processed  for  use  in 
the  United  States. 

C.  Organization  of  Subpart  B 

Subpart  B  of  Part  721  will  identify  the 
specific  chemical  substances  and 
significant  new  uses  subject  to 
reporting.  In  addition,  this  subpart  will 
contain  additional  requirements  or 
modifications  of  Subpart  A  requirements 
and  procedures  necessary  for  specific 
substances.  At  this  time.  Subpart  B 
contains  only  9  721.575  which  identifies 


two  chemical  substances  and  significant 
new  uses  which  are  the  subject  of  this 
rulemaking,  as  well  as  provisions 
specifically  applicabl-e  to  the  two 
substances. 

The  Agency  believes  that  there  may 
be  circumstances  that  will  lead  to  the 
modification  of  the  significant  new  use 
descriptions  contained  in  Subpart  B. 
When  a  significant  new  use  notice  is 
submitted,  EPA  will  review  the  use  to 
determine  whether  any  regulatory  action 
is  necessary.  If  following  its  review, 
EPA  allows  the  use  to  occur,  the  Agency 
will  consider  amending  the  SNUR  to 
modify  or  eliminate  the  significant  new 
use  description  if  it  finds  that  a  change 
is  warranted  or  that  further  notice  of 
that  use  under  a  SNUR  is  not  warranted. 
EPA  may  also  amend  Subpart  B  to 
eliminate  or  modify  other  use 
descriptions  if  it  determines,  based  on 
data  available  to  EPA,  that  a  substance 
no  longer  presents  health  or 
environmental  concerns  for  those  uses. 

III.  Background  of  Substances  Subject  to 
Specific  SNUR 

The  two  chemical  substances  covered 
by  §  721.575  were  the  subfect  of  PMNs. 
They  are  potassium  N,N-bis 
(hydroxyethyl)  cocamine  oxide 
phosphate,  which  was  the  subject  of  P- 
82-400  and  potassium  N.N-bis 
(hydroxyethyl)  tallowamine  oxide 
phosphate,  which  was  the  subject  of  P- 
82-409.  For  convenience,  the  chemical 
substances  will  be  referred  to  by  their 
PMN  numbers  in  this  preamble. 

On  June  1  and  2, 1982,  EPA  received 
two  PMNs  which  the  Agency  designated 
as  P-82-400  and  P-82-409.  EPA 
announced  receipt  of  the  two  PMNs  in 
the  Federal  Register  of  June  11, 1982  (47 
FR  25401).  The  notice  submitter  stated  in 
the  PMNs  that  the  substances,  which  are 
amphoteric  surfactants,  will  be  used 
primarily  in  industrial  cleaning  products 
and  could  be  used  in  general  purpose 
cleaners  and  in  personal  care  products. 
The  PMN  submissions  included  test  data 
for  acute  oral  toxicity  and  eye  and  skin 
irritation.  The  two  substances  were 
tested  for  skin  and  eye  irritation 
potential  at  concentrations  of  45  to  50 
percent  using  rabbits.  The  reported 
primary  skin  irritation  scores  were  6.05 
for  P-82-400  and  6.12  for  P-82-409  (with 
8  the  maximum  possible  score).  The 
reported  ocular  irritation  scores  for  the 
substances  ranged  from  5.8  to  42.2  for  P- 
82-400  and  37.0  to  103.3  for  P-82-409 
(with  110  the  maximum  score).  Based  on 
these  results.  EPA  concluded  that  both 
substances  are  severe  primary  skin  and 
eye  irritants  at  concentrations  of  45  to  50 
percent.  In  addition,  the  substances  may 
be  severe  primary  skin  and  eye  irritants 
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at  lower  concentrations.  A  more 
detailed  analysis  of  the  possible  health 
hazard  posed  by  the  substances  appears 
in  the  section  5(e)  consent  order  for 
these  substances  which  is  included  in 
the  record  for  this  rulemaking. 

The  PMNs  contained  no  data  for  eye 
and  skin  irritation  et  lower 
concentrations  that  are  likely  to  be 
found  in  consumer  products.  Since 
irritation  effects  of  relatively  low 
concentrations  were  not  known  and 
could  not  be  reliably  estimated  from  the 
available  data,  EPA  concluded  that 
information  available  to  the  Agency  was 
insufficient  to  permit  a  fully  reasoned 
evaluation  of  potential  health  effects  of 
the  two  substances  at  the  lower 
concentrations.  EPA  further  determined 
that,  in  the  absence  of  sufficient 
information  to  make  such  an  evaluation, 
the  two  substances  may  present  an 
unreasonable  risk  of  injurv  to  human 
health. 

Based  on  these  findings.  EPA 
negotiated  a  section  5(e)  consent  order 
with  the  notice  submitter.  The  order 
became  effective  on  September  14. 1982, 
and  prohibited  the  notice  submitter  from 
manufacturing,  processing,  or 
distributing  either  P-82-400  or  P-82-409 
for  use  as  a  "consumer  chemical  "  The 
order  defined  "consumer  chemical '  as 
"any  chemical  which  is  (1)  sold  or  made 
available  directly  to  consumers  for  their 
use:  or  (2)  present  in  a  solution,  mixture, 
suspension,  or  gelatin  which  is  sold  or 
made  available  to  consumers  for  their 
use."  In  addition,  the  order  prohibited 
the  notice  submitter  from  manufacturing; 
processing,  or  distributing  either  P-82- 
400  or  P-82^09  unless  a  material  safety 
data  sheet  (MSDS)  was  distributed  to 
each  vendee  or  other  recipient  of  the 
substances.  The  order  required  that  the 
MSDS  state  that  the  substances  were 
not  to  be  manufactured,  processed,  or 
distributed  for  use  as  consumer 
chemicals.  In  addition,  the  notice 
submitter  stated  that  the  MSDS  would; 

(1)  Warn  that  preliminary  screening 
suggested  that  the  substances  may 
cause  severe  skin  and  eye  irritation  and 

(2)  recommend  the  use  of  protective 
gloves  and  eye  protection  by  workers 
who  mny  be  exposed  to  the  substances. 

IV.  Reasons  for  Issuing  This  SNUR 

As  stated  above.  EPA  issued  a  section 
5(e)  consent  order  to  prohibit 
manufacture  of  the  two  substances  for 
use  as  consumer  chemicals  pending 
development  of  further  information  on 
the  substances'  potential  health  effects: 
however,  the  terms  of  the  order  apply 
only  to  the  notice  submitter.  Since  the 
notice  submitter  commenced 
commercial  manufacture  of  the 
substances  for  industrial  use  and 


submitted  a  notice  of  commencement  of 
manufacture  to  EPA.  the  Agency  added 
the  substances  to  the  TSCA  Chemical 
Substance  Inventory.  Once  a  substance 
has  been  added  to  the  Inventory,  any 
person  may  manufacture,  import,  or 
process  the  substance  for  any  use.  For 
this  reason,  in  the  Federal  Register  of 
February  17. 1983  (48  FR  7142),  EPA 
proposed  designating  use  of  the 
substances  as  consumer  chemicals  a 
significant  new  use  so  that  the  Agency 
could  review  such  use  before  it  occurs 

Since  proposal  of  this  SNUR.  EPA 
received  a  second  set  of  data  from  tests 
performed  by  the  notice  submitter  on 
these  substances.  These  data  indicate 
that,  when  tested  at  concentrations  of 
five  percent  by  weight,  the  substances 
are  minor  eye  ii^tants  and  not  irritating 
to  the  skin  of  rabbits  The  results  of 
these  studies  have  mitigated  EPA's 
concerns  for  use  of  these  substances  in 
consumer  products  at  concentrations 
less  than  or  equal  to  five  percent  by 
weight  Accordingly.  EPA  is  now 
adjusting  the  definition  of  significant 
new  use  to  require  reporting  by 
processors  only  when  these  substances 
will  be  used  in  consumer  products  at 
concentrations  greater  than  five  percent 
by  weight.  These  data  submissions  have 
been  added  to  the  record  of  this 
rulemaking. 

EPA  considered  other  possible 
approaches.  One  alternative  approach 
was  not  to  place  the  substances  on  the 
Inventory  while  the  section  5(el  order 
was  in  effect.  One  commenter  disagreed 
with  this  option.  Under  this  approach, 
because  the  substances  would  not  be  on 
the  Inventory,  another  person  would 
have  to  submit  a  PM.N  if  that  person 
intended  to  manufacture  the  substances 
for  any  use.  even  an  industrial  use  about 
which  EPA  has  little  concern.  EPA 
rejected  this  alternative  as  being  overly 
broad  and  inconsistent  with  its 
Inventory  policies. 

Anotl-ier  alternative  was  to 
promulgate  a  section  8(a)  reporting  rule 
for  the  substances.  Under  such  a  rule. 
EPA  could  have  required  any  person  to 
report  to  EPA  before  manufacturing, 
importing,  or  processing  the  substances 
for  use  as  a  consumer  chemical.  Because 
the  substances  were  subject  to  a  section 
5(e)  order,  the  small  business  exemption 
of  section  8(a)  would  not  have  applied. 
However,  if  EPA  received  a  report  under 
section  8(a)  indicating  that  a  person 
intended  to  manufacture,  import,  or 
process  the  substances  for  use  as  a 
consumer  chemical,  the  Agency  could 
not  take  immediate  action  under  section 
5(e)  as  it  can  under  a  SNUR  and  thus 
would  not  be  able  to  regulate  the 
substances  pending  development  of 


information  of  effects  of  the  substances 
at  concentrations  being  formulated.  This 
approach  would  have  allowed 
unnecessary  risks  to  human  health 
during  the  time  needed  for  data 
development. 

The  Agency  also  considered 
withdrawing  the  proposed  rule  after 
receiving  the  da  la  which  indicated  that 
these  substances  would  present  little  or 
no  risks  to  human  health  at 
concentrations  of  five  percent  or  less. 
The  Agency  considered  this  alternative 
because  the  PM.N  submitter  had 
indicated  that  it  had  no  forseeable  plans 
for  use  of  these  substances  in  consumer 
products  at  concentrations  greater  than 
five  percent  by  weight.  However,  the 
Agency  cannot  be  confident  that  other 
manufacturers  or  processors  will  not 
recommend  the  use  of  these  substances 
in  consumer  products  at  higher 
concentrations.  Therefore,  the  Agency 
believes  the  approach  it  has  selected  is 
more  appropriate. 

In  response  to  the  proposed  SNUR, 
some  commenters  stated  that  other 
Federal  agencies,  namely  the  Food  and 
Drug  Administration  and  the  Consumer 
Product  Safety  Commission,  already 
effectively  control  the  risks  of  concern 
in  this  instance.  One  commenter 
suggested  that  section  9  of  TSCA 
needed  to  be  invoked  affirmatively  to 
retain  EPA's  jurisdiction  of  cases  such 
as  these  where  a  number  of  Federal 
agencies  may  share  jurisdiction.  The 
Agency  disagrees  with  both  of  these 
comments.  EPA  believes  that  Congress 
intended  TSCA  to  provide  the  Agency 
with  the  necessary  authority  to  prevent 
or  control  risks  posed  by  new  chemical 
substances  which  have  many  useful 
applications  not  specifically  excluded 
from  TSCA  jurisdiction  by  Congress, 
including  uses  in  consumer  products.  In 
instances  such  as  these,  several  Federal 
agencies  may  have  complementary,  not 
exclusive,  roles.  EPA  believes  this  is 
consistent  with  Congress'  intent  and  will 
continue  to  review  new  substances 
which  may  present  unreasonable  risks 
and  act  to  control  those  risks  when 
approp.nate.  In  instances  where  EPA 
believes  another  agency  is  more 
properly  suited  to  evaluate  and  control  a 
specific  risk,  it  may  then  refer  that  case 
to  that  Agency.  Generally,  section  9  of 
TSCA  does  not  apply  to  SNURs.  A 
referral  under  section  9  occurs  only 
when  the  Agency  makes  a  finding  that 
an  activity  "presents  or  will  present  an 
unreasonable  risk."  The  Agency  does 
not  make  such  a  finding  in  a  SNUR 
rulemaking. 
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V.  Signifkant  New  Uses  Subject  to 
Reporting 

To  determine  what  would  constitute  a 
significant  new  use  of  these  chemical 
substances,  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substances  and  likely  exposures 
associated  with  possible  uses  as  well  as 
the  four  factors  listed  in  section  5(a)(2) 
of  TSCA.  In  particular.  EPA  considered 
the  extent  to  which  potential  uses  may 
affect  human  exposure.  Based  on  these 
considerations,  EPA  has  decided  to 
define  "use  in  a  consumer  product  in 
formulations  containing  greater  than 
five  percent  by  weight"  as  a  significant 
new  use  of  P-«2-400  and  P-82-409. 

The  Agency  has  defined  "consumer 
product"  as  "any  chemical  substance 
which  is  directly,  or  as  part  of  a  mixture, 
sold  or  made  available  to  consumers  for 
their  use  in  or  around  a  permanent  or 
temporary  household  or  residence,  in  or 
around  a  school,  or  in  recreation."  This 
definition  of  "consumer  product"  is 
consistent  with  the  definition  of 
"consumer  product"  in  the  Consumer 
Product  Safety  Act.  15  U.S.C.  2051. 
Because  this  definition  is  unique  to  the 
circumstances  of  these  two  substances, 
the  Agency  has  included  it  in  §  721.575 
as  a  supplement  to  the  definitions  in 
§  721.3  of  Subpart  A.  Examples  of 
chemical  substances  present  in  a 
mixture  which  is  sold  or  made  available 
to  consumers  for  their  use  include 
substances  used  as  surfactants  in 
household  all-purpose  cleaners,  rug 
shampoos,  or  laundry  detergents  which 
are  sold  or  made  available  to 
consumers.  In  this  rule  EPA  defines 
"consumer"  as  a  natural  person  who 
uses  products  for  personal  rather  than 
business  purposes. 

In  response  to  comments,  the  Agency 
has  made  slight  changes  in  the 
significant  new  use  description  from  the 
proposed  language.  These  changes  are 
not  intended  to  alter  the  meaning  or 
spirit  of  the  proposed  language,  only  to 
simplify  the  description.  EPA's  basis  for 
this  significant  new  use  determination  is 
explained  below. 

EPA  believes  that  the  use  of  P-S2-400 
or  P-82-409  in  a  consumer  product  in 
concentrations  greater  than  five  percent 
by  weight  may  change  the  duration  and 
type  of  exposure  relative  to  the  likely 
exposures  associated  with  the  non- 
consumer  uses  allowed  under  the 
section  5(e)  consent  order.  The  largest 
identified  market  for  the  substances  for 
which  manufacture  has  been  permitted 
under  the  section  5(e)  order  is  use  in 
industrial  cleaners  containing  alkaline 
materials  such  as  caustic  (sodium 
hydroxide),  ammonia,  or  metasilicates. 
Industrial  workers  are  believed  to  have 


experience  in  the  safe  handling  of 
substances  of  this  nature.  Because  of  the 
presence  of  alkaline  material,  these 
products  will  generally  carry  labeling 
which  warns  of  potential  skin  and  eye 
irritation.  This  labeling  will  further 
encourage  the  use  of  protective 
equipment  to  limit  potential  exposure  to 
the  substances  during  industrial  use. 

The  PMN  submitter  indicated  that  P- 
82-400  and  P-^2-t09  could  be  used  in 
consumer  products  such  as  liquid  soaps, 
household  all-purpose  cleaners,  rug 
shampoos,  scouring  pads,  oven  and  pot 
and  pan  cleaners,  and  laundry 
detergents.  Use  of  may  of  these  products 
would  involve  direct  contact  with  the 
skin.  Users  of  consumer  products  are  not 
likely  to  expect  products  such  as  liquid 
soaps,  household  all-purpose  cleaners, 
rug  shampoos,  and  laundry  detergents  to 
cause  severe  eye  or  skin  irritation.  Thus, 
the  likelihood  of  eye  and  skin  exposures 
is  greater  since  users  of  household 
products  are  ur.Ukely  to  take  the  same 
precautions  as  do  workers  using 
industrial  cleaners.  In  addition,  any  use 
of  these  substances  in  consumer 
products  could  expose  far  more  people 
to  the  substances.  Users  of  these 
consumer  products  would  constitute  a 
different,  much  larger  segment  of  the 
general  population  than  the  workers 
potentially  exposed  to  industrial 
cleaners.  Therefore,  EPA  believes  that 
use  of  the  substances  in  a  consumer 
product  at  concentrations  greater  than 
five  percent  by  weight  would  increase 
potential  human  exposure. 

Finally,  EPA  has  already  determined 
in  the  section  5(e)  consent  order  that  use 
of  the  substances  as  a  consumer 
chemical  may  present  an  unreasonable 
risk.  While  such  a  finding  is  not 
necessary  to  promulgate  a  SNUR,  it 
strongly  supports  the  determination  that 
this  use  of  the  substances  would  be 
significant.         j 

VI.  Persons  Subject  to  SNUR  Notice 
Requirements  Under  §  721.575 

Section  5(a)(l)fB)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  before 
they  manufacture  or  process  a 
substance  subject  to  a  SXTJR  for  a 
significant  new  use.  As  prevrously 
explained,  the  language  of  TSCA  and 
§  721.5  makes  clear  that  manufacturers 
(including  importers)  and  processors  are 
subject  to  SNUR  notice  requirements. 
Under  §  721.5(a)(2)  a  manufacturer, 
importer,  or  processor  of  a  substance 
subject  to  a  SNUR  who  does  not  intend 
to  commence  a  significant  new  use  but 
who  intends  to  distribute  the  substance 
in  commerce  must  submit  a  significant 
new  use  notice  unless  the  person:  (1) 
Has  a  reasonable  belief  at  the  time  of 
distribution  that  its  customers  do  not 


intend  to  engage  in  a  significant  new  use 
without  first  submitting  a  significant 
new  use  notice  and  (2)  can  document 
that  the  person  has  notified  its 
customers  of  the  SNUR.  As  explained  in 
Unit  II.B.3  of  this  preamble,  this  ensures 
that  EPA  will  receive  a  significant  new 
use  notice  from  that  distributor  who 
knows  or  has  a  reasonable  belief  that  a 
customer  intends  to  engage  in  the 
significant  new  use  without  submitting 
the  required  notice  or  does  not  notify  its 
customers  of  the  SNUR.  For  these 
substances  and  this  significant  new  use, 
EPA  believes  that  it  will  probably  be 
processors  who  actually  formulate 
consumer  products  containing  either  of 
the  two  substances  at  greater  than  five 
percent  by  weight  and  who  most  likely 
will  trigger  the  reporting  requirements  of 
§  721.5. 

EPA  considered  allowing 
manufacturers  and  processors  to  decide 
which  party  should  submit  what 
information  to  EPA  so  long  as  all 
appropriate  information  was  submitted. 
Some  commenters  preferred  this 
alternative.  However.  EPA  believes  that, 
in  this  case,  the  reporting  scheme 
contained  in  §  721.5  is  more  likely  to 
result  in  EPA  receiving  the  most 
complete  and  accurate  information  on 
the  particular  substances  and  significant 
new  use. 

EPA  has  also  concluded  that  if  these 
two  substances  are  distributed  in 
commerce  as  part  of  a  mixture  in  which 
they  occur  at  concentrations  of  five 
percent  or  less  by  weight  of  the  mixture, 
no  customer  is  likely  to  reformulate  the 
mixture  in  such  a  way  that  either  P-82- 
400  and  P-62-409  could  occur  in  a 
comsumer  product  at  greater  than  five 
percent.  Accordingly.  §  721.575(b)(2) 
provides  that,  in  this  instance, 
§  721.5(a)(2)  does  not  apply  and  such  a 
distributor  would  not  be  required  to 
submit  a  significant  new  use  notice  or 
notify  customers  of  the  SNUR. 

VII.  Uses  Subject  to  SNUR  Notice 
Requirements 

EPA  recognizes  that  when  chemical 
substances  identified  in  a  proposed 
SNUR  are  listed  on  the  Inventory,  they 
may  be  manufactured,  imported,  or 
processed  for  "significant  new  uses"  as 
defined  in  the  proposal  before 
promulgation  of  the  final  rule.  The 
statute  and  its  legislative  history  do  not 
make  clear  whether  uses  commenced 
after  proposal  but  before  promulgation  • 
may  be  considered  significant  new  uses 
subject  to  SNUR  notification.  However, 
EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  determining 
whether  a  use  is  a  significant  new  use  as 
of  the  SNUR  proposal  date.  If  uses 
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commenced  during  the  proposal  period 
were  not  considered  significant  new 
uses  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  becomes  final.  This  is  contrary  to 
the  general  intent  of  section  5(a)(1)(B). 
One  commenter  supported  EPA's 
interpretation  on  this  issue;  another 
disagreed.  However,  none  of  the 
commenters  indicated  that  the 
significant  new  use  established  in  this 
rule  has  occurred. 

For  the  purposes  of  this  rule,  even  if 
these  subsldnces  were  manufactured, 
imported,  or  processed  between 
proposal  and  promulgation  for  the 
significant  new  use.  such  activities  may 
not  continue  after  the  effective  date  of 
this  rule.  Any  such  person  must  cease 
such  activity  until  the  person  has 
complied  with  all  SNUR  notice 
requirements.  EPA  recognizes  that  this 
interpretation  could  disrupt  commercial 
activities  of  persons  who  commenced 
manufacture  or  processing  for  the 
significant  new  use  during  the  proposal 
period;  however,  the  Agency  believes 
that  these  persons  were  given  adequate 
notice  of  this  interpretation  by  the  terms 
of  the  proposal. 

VIII.  Procedures  for  Informing  Persons 
of  the  Existence  of  This  Significant  New 
Use  Rule 

The  rule  will  be  codified  in  the  CFR. 
While  this  Federal  Register  notice 
provides  legal  notice  of  the  rule,  EPA 
explored  additional  ways  to  inform 
potential  SNUR  notice  submitters  of  the 
existence  of  the  rule. 

EPA  will  publish  information 
concerning  this  and  other  final  SNURs 
in  the  TSCA  Chemicals-in-Progress 
Bulletin,  published  by  the  TSCA 
Assistance  Office  of  EPA's  Office  of 
Toxic  Substances.  EPA  will  also  use  the 
TSCA  Chemical  Substance  Inventory  to 
inform  persons  of  the  existence  of  this 
and  other  final  SNURs  through  footnotes 
referring  to  the  chemical  identities  of  the 
substances  subject  to  SNURs.  The 
footnotes  will  refer  to  an  Inventory 
Appendix  which  will  give  a  Federal 
Register  and  CFR  citation  for  the  SNUR. 
Conimenters  supported  the  use  of  all 
available  means  of  informing  persons  of 
the  existence  of  SNURs. 

IX.  Required  Information 

As  discussed  in  the  proposal,  and 
consistent  with  other  proposed  SNURs. 
under  {  721.10  the  Agency  will  require 
S.MUR  notice  submitters  to  use  the  PMN 
form  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  However,  for 
the  purposes  of  reviewing  these  two 


substances,  EPA  is  interested  only  in 
Information  concerning  the  formulation 
and  use  of  the  substances  in  consumer 
products.  Because  EPA  does  not  wish  to 
collect  information  about  worker 
exposure  during  manufacture  and 
processing.  $  721.575(b)(3)  specifies  that 
submitters  must  complete  only  those 
sections  of  the  form  dealing  with  the 
chemical  identity,  the  submitter,  and  the 
specific  use.  In  addition,  any  health  and 
safety  data  relating  to  these  substances 
must  be  attached.  Therefore,  submitters 
must  complete  only  Parts  I  and  III  of  the 
form  as  it  appears  in  Appendix  A  to  40 
CFR  Part  720. 

X.  Test  Data 

EPA  recognizes  that  under  TSCA 
section  5.  a  person  is  not  required  to 
develop  any  particular  test  data  before 
submitting  a  significant  new  use  notice. 
Rather,  a  person  is  required  only  to 
submit  test  data  in  his  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonable  ascertainable 
by  that  person.  However,  in  view  of  the 
potential  health  risk  that  may  be  posed 
by  the  significant  new  use  of  P-82-400 
and  P-82-409.  EPA  encourages  possible 
SNUR  notice  submitters  to  test  the 
substances  to  evaluate  the  potential  for 
skin  and  eye  irritation  at  the 
concentrations  the  submitters  propose  to 
use  in  consumer  products.  If  a  S.N'UR 
notice  is  submitted  for  a  significant  new 
use  involving  consumer  exposure 
without  such  test  data,  EPA  would  very 
likely  take  action  under  section  5(e). 

As  part  of  an  optional  prenotice 
consultation.  EPA  will  discuss  the  test 
data  it  believes  necessary  to  evaluate  a 
significant  new  use  of  the  substances. 
Data  should  be  developed  and 
submitted  in  accordance  with  the  TSCA 
good  laboratory  practices  regulations 
under  40  CFR  Part  792  published  in  the 
Federal  Register  of  November  29, 1983 
(48  FR  53922).  EPA  encourages  persons 
to  consult  with  the  agency  before 
selecting  a  protocol  for  testing  the 
substances. 

XI.  Exemptions 

Section  721.19  contains  an  exemption, 
not  in  the  proposal,  for  substances 
manufactured,  imported,  or  processed 
only  as  an  impurity  or  as  a  byproduct 
for  certain  purposes.  EPA  has  decided 
not  to  modify  this  general  provision  for 
these  particular  substances.  Therefore,  if 
the  substances  appear  in  a  consumer 
product  only  as  an  impurity,  or  are 
produced  as  a  byproduct,  and  meet  the 
requirements  of  S  721.19.  they  are  not 
subject  to  SNUR  notice  requirements. 
The  Agency  is  adopting  this  policy 
because  identification  of  the  presence  of 
the  substances  when  used  as  an 


impurity  can  be  very  difficult  and 
because  the  agency  does  not  believe 
that  these  substances  would  give  rise  to 
significant  exposures  if  tbcy  appear  aa 
an  impurity.  The  Umited  byproduct 
exemption  would  not  give  riae  to 
consumer  exposure,  libe  Agency  has 
also  decided  to  exempt  these  substances 
from  significant  new  use  reporting  if 
they  are  imported  or  processed  as  part 
of  an  article.  Tliis  decision  was  made  in 
response  to  a  comment  received  on  this 
issue  and  because  the  identified  risks 
from  uses  of  these  substances  in  articles 
are  not  likely  to  occur. 

XII.  RelatioDship  of  Section  5(e)  Order 
and  SNUR 

The  original  PMN  submitter  for  P-82- 
400  and  P-82-409  is  subject  to  a  TSCA 
section  5{e)  consent  order  which 
prohibits  it  from  manufacturing, 
processing,  or  distributing  these 
substances  in  commerce  for  use  as  a 
consumer  chemical.  Once  this  SNUR 
goes  into  effect  the  submitter  will  also 
be  subject  to  the  SNUR.  Since  the  SNUR 
prevents  any  manufacturer,  importer,  or 
processor  from  engaging  in  the 
significant  new  use  without  notice  to 
EPA,  EPA  has  determined  that  it  is  no 
longer  necessary  to  continue  the  section 
5(e)  consent  order.  Accordingly,  once 
the  SNUR  goes  into  effect  EPA  will 
revoke  the  section  5(e)  consent  order 
thereby  leaving  the  original  submitter 
subject  to  the  same  requirements  as 
other  persons. 

Xin.  Economic  Analysis 

TTie  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  P-82-400  and  P-82-409. 
This  evaluation  is  summarized  below. 

Persons  who  intend  to  manufacture, 
import  or  process  the  substances  for  the 
significant  new  use,  as  defined  in  this 
rule,  would  be  required  to  submit  a 
SNUR  notice  with  the  information 
required  by  statute  and  this  rule.  The 
cost  of  submitting  a  SNUR  notice  can  be 
estimated  from  the  cost  of  submitting  a 
PMN,  which  has  been  estimated  to 
raitge  between  Si. 300  and  $7,500  per 
substance.  However,  because  this  rule 
requires  that  only  a  portion  of  the  PMN 
form  be  completed,  costs  may  actually 
be  lower. 

Although  the  SNUR  does  not  require 
that  persons  submitting  notices  perform 
additional  testing,  EPA  expects  that 
some  additional  test  data  will  be 
developed.  EPA  reconunends  that  the 
substances  be  tested  to  evaluate  the 
potential  for  skin  and  eye  irritation  at 
the  concentrations  at  which  they  will  be 
found  in  consumer  products.  The  direct 
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costs  of  such  tests  would  be  about 
$1,600  per  substance.  The  dermal 
irritation  test  would  cost  from  $300  to 
$1,000,  with  a  most  hkely  cost  of  $700. 
The  eye  irritation  test  would  cost  from 
$450  to  $1,350.  with  a  most  Ukely  cost  of 
$900. 

The  SNUR  may  also  result  in  delay 
costs.  The  delay  caused  by  the 
preparation  of  a  SNUR  notice  and  the 
statutory  notice  review  period  could 
reduce  future  profits.  EPA  estimates  that 
these  delay  costs  could  range  from  zero 
to  56.128. 

Total  direct  costs,  including 
notification,  testing,  and  delay,  wouid 
range  from  $2,100  to  $16,078  per 
substance.  It  the  original  PM.N  submitter 
also  intends  to  undertake  the  significant 
new  use,  the  direct  costs  could  add  from 
less  than  0.1  percent  to  3.5  percent  to  the 
estimated  price  of  the  substances. 

EPA  has  not  estimated  any  indirect 
costs  that  may  result  from  this  SNUR. 
Indirect  costs  may  result  from  decisions 
not  to  manufacture  or  process  these 
substances  because  of  uncertainty  about 
possible  Agency  regulatory  action  or 
due  to  the  magnitude  of  the  direct  costs. 
The  cost  of  this  impact  wouid  be 
whatever  profits  or  benefits  to 
consumers  that  use  of  the  substances 
would  have  generated.  In  addition,  EPA 
has  not  estimated  the  potential  public 
benefits  gained  through  the  avoidance  of 
potential  health  and  environmental 
problems.  While  the  Agency 
acknowledges  that  indirect  costs  and 
benefits  exist,  it  is  impossible  at  this 
time  to  precisely  estimate  their  extent. 

A  more  complete  economic  analysis 
of  this  SNL'R  and  other  regulatory 
options  is  included  in  the  rulemaking 
record  and  is  available  for  public 
review. 

Xrv.  Judicial  Review 

Judicial  review  of  this  final  rule  may 
be  available  under  section  19  of  TSCA 
in  the  United  States  Courts  if  Appeals 
for  the  District  of  Columbia  Circuit  or 
for  the  circuit  in  which  the  person 
seeking  review  resides  or  has  his/her 
principai  place  of  business.  To  provide 
al!  interested  persons  an  equal 
opportunity  to  file  a  timely  petition  for 
judical  review  and  to  avoid  so  called 
"races  to  the  courthouse,"  EPA  has 
decided  to  promulgate  this  rule  for 
purposes  of  judicial  review  two  weeks 
after  publication  in  the  Federal  Register, 
as  reflected  in  "DATES"  in  this 
document.  The  effective  date  has,  in 
turn,  been  calculated  from  the 
promulgation  date. 

XV.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 


OPTS-50501AJ,  The  complete  record  is 
available  to  the  public  from  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays  in  the  OPTS 
Reading  Room.  Rm.  E-107.  401  M  St.. 
SW.,  Washington,  D.C. 

The  record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  rule.  The  record  includes  the 
following: 

1.  The  PMNs  fur  these  substances. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMNs. 

3.  A  copy  of  the  section  5(e)  consent 
order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  Test  data  received  from  the  PMN 
submitter. 

6.  Public  comments. 

7.  0MB  comnents. 

XVI.  Regulatory  Assessment 
Requirements  i 

A.  Executive  Carder  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  rule  is  not  a  "Major 
Rule"  because  it  does  not  have  an  effect 
on  the  economy  of  $100  million  or  more 
and  it  will  not  have  a  significant  effect 
on  competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
annual  cost  of  this  rule,  EPA  believes 
the  cost  will  be  low.  Even  if  EP.'^ 
receives  50  SiMJR  notices,  the  direct 
cost  of  the  rule  will  be  under  $1  million. 
In  addition,  because  of  the  nature  of  the 
rule  and  the  substances  subject  to  it, 
EPA  believes  that  there  will  be  few 
significant  new  use  notices  submitted. 
Further,  while  the  expense  of  a  notice 
and  the  uncertainty  of  possible  EPA 
regulation  may  discourage  certain 
innovation,  that  impact  will  be  limited 
because  such  factors  are  unlikely  to 
discourage  an  innovation  which  has 
high  potential  value.  Finally,  this  SNUR   - 
may  encourage  innovation  in  safe 
chemical  substances  or  highly  beneficial 
uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
fOMB)  for  review  as  required  by 
Executive  Order  12291. 

B  Regulatory  F/eiffbiJity  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(bi,  EPA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  EPA  recognizes  that  the 
submitter  of  PMNs  P-82-400  and  P-82- 
409,  who  is  also  a  possible  submitter  of 
a  SNUR  notice,  is  a  small  business.  The 
Agency  cannot  determine  whether  other 


parties  affected  by  this  rule  are  likely  to 
be  small  businesses.  However,  EPA 
believes  that  the  number  of  small 
businesses  affected  by  this  rule  would 
not  be  substantial,  even  if  all  the 
potential  significant  new  uses  were 
developed  by  small  companies.  EPA 
expects  to  receive  few  SNUR  notices  for 
the  substances.  The  .Agency  hopes  that 
one  of  the  first  notice  submitters  will 
test  the  substances  to  determine  their 
potential  for  skin  and  eve  irritation  at 
concentrations  greater  than  five  percent 
for  which  SNUR  reporting  is  required. 
With  these  data,  EPA  would  be  able  to 
evaluate  the  risks  posed  by  the 
substances  used  in  consumer  products 
and.  if  necessary,  take  action  to  control 
those  risks.  If  test  results  indicate  that 
there  are  no  risks  at  a  certain 
concentration,  EPA  will  likely  alter  the 
reporting  triggers  to  reflect  those  results. 
As  more  test  data  become  available, 
reporting  triggers  will  continue  to  be 
refined  to  identify  thor,e  levels  at  which 
acute  effects  are  negligible.  Because 
uses  in  consumer  products  above  levels 
at  which  consumers  would  suffer  effects 
will  be  discouraged  by  responsible 
manufacturers,  fewer  businesses  will  be 
directly  affected  by  this  rule.  In 
addition,  the  cost  of  the  testing  that  may 
be  encour.4ged  by  this  rule  should  not 
have  a  major  impact  on  a  small  business 
that  mry  want  to  use  these  substances 
as  in  consumer  products. 

C.  Papen\-ork  Reduction  Act 

The  information  reporting 
requirements  contained  in  this  rule  have 
been  approved  by  OKfB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seg..  and  have 
been  assigned  OMB  control  number 
2070-0012. 

List  of  Subjects  in  40  CFR  Part  721 

Intergovernmental  relations. 
Chemicals,  Hazardous  materials. 
Recordkeeping  and  reporting 
requirements.  Significant  new  uses. 

Dated:  August  27, 1984. 
William  D.  Ruckelshaus, 

Administrator. 

Therefore,  a  new  Part  721  is  added  to 
40  CFR  Chapter  I.  to  read  as  follows: 

PART  721— SIGNIFICANT  NEW  USES 
OF  CHEMICAL  SUBSTANCES 

Subpart  A— General  Provisions 

Sec. 

721.1     Scope  and  applicability. 
721.3    Derinitions. 

721.5  Persons  who  must  report 

721.6  Applicability  determination  when  the 
specific  chemical  identify  is  conndential. 

721.7  Exports  and  imports. 
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721.10  Notice  requirements  and  procedures. 

721.13  Compliance  and  enforcement. 

721.17  Recordkeeping. 

721.19  Exemptions. 

Subpart  B— Significant  New  Uses  of 
Specific  Chemical  Substances 

721.575     Potassium  N,N-bis  (hydroxyethyl) 
cocoamine  oxide  phosphate  and 
potassium  N..N-bis  (hydroxyethyl) 
tallowamine  oxide  phosphate. 

Authority:  Sees.  5.  8;  Pub.  L  94-469:  90  Stat 
2003.  2027  (15  U.S.C.  2601  et  set/.]. 

Subpart  A — General  Provisions 

§  72 1 . 1    Scope  and  appncabUlty. 

(a)  This  part  identifies  uses  of 
chemical  substances  which  EPA  has 
de(ennined  are  significant  new  uses 
under  the  authointy  of  section  5(a)(2)  of 
the  Toxic  Substances  Control  Act.  In 
addition,  it  specifies  jBocedures  for 
manufacturers,  importers,  and 
processors  to  report  on  those  significant 
new  uses.  This  Subpart  A  contains 
general  provisions  applicable  to  this 
Part.  The  chemical  substances  and 
significant  new  uses  subject  to  this  Part 
are  identified  in  Subpart  B. 

(b)  This  Subpart  A  contains 
provisions  governing  submission  and 
review  of  notices  for  the  chemical 
substances  and  significant  new  uses 
identified  in  Subpart  B  of  this  Part.  The 
provisions  of  this  Subpart  A  apply  to  the 
chemical  substances  and  significant 
new  uses  identified  in  Subpart  B  of  this 
Part  except  to  the  extent  they  are 
specifically  modified  or  supplanted  by 
specific  requirements  in  Subpart  B.  In 
the  event  of  a  conflict  between  the 
provisions  of  this  Subpart  A  and  the 
provisions  of  Subpart  B  of  this  Part,  the 
provisions  of  Subpart  B  shall  govern. 

(c)  The  provisions  of  Part  720  of  this 
chapter  apply  to  this  Part  721.  For 
purposes  of  this  Part  721.  wherever  the 
phrase  "new  chemical  substance" 
appears  in  Part  720  of  this  Chapter,  it 
shall  mean  the  chemical  substance 
subject  to  this  Part  721.  In  the  event  of  a 
conflict  between  the  provisions  of  Part 

720  of  this  chapter  and  the  provisions  of 
this  Part  721.  the  provisions  of  this  Part 

721  shall  govern. 

§721.3    Definitions. 

The  definitions  in  section  3  of  the  Act, 
13  U.S.C.  2602.  and  §  720.3  of  this 
chapter  apply  to  this  part.  In  addition, 
the  following  definitions  apply  to  this 
Part: 

"CAS  Number"  means  Chemical 
Abstracts  Service  Registry  Number 
assigned  to  a  chemical  substance  on  the 
Inventory. 

"Customer"  means  any  person  to 
whom  a  manufacturer,  importer,  or 


processor  distributes  any  quantity  of  a 
chemical  substance,  or  of  a  mixture 
containing  the  chemical  substance, 
whether  or  not  a  sale  is  involved. 

"Principal  importer"  means  the  first 
importer  who.  knowing  that  a  chemical 
substance  will  be  imported  for  a 
significant  new  use  rather  than 
manufactured  domestically,  specifies 
the  chemical  substance  and  the  amount 
to  be  imported.  Only  persons  who  are 
incorporated,  licensed,  or  doing 
business  in  the  United  States  may  be 
principal  importers. 

"Process  for  commercial  ptirposes" 
means  the  preparation  of  a  chemical 
substance  or  mixture  containing  the 
chemical  substance,  after  manufacture 
of  the  substance,  for  distribution  in 
commerce  with  the  purpose  of  obtaining 
an  immediate  or  eventual  commercial 
advantage  for  the  processor.  Processing 
of  any  amount  of  a  chemical  substance 
or  mixture  containing  the  chemical 
substance  is  included  in  this  definition. 
If  a  chemical  substance  or  mixture 
containing  impurities  is  processed  for 
commercial  purposes,  then  the 
impurities  also  are  processed  for 
commercial  purposes. 

"Process  solely  for  export"  means  to 
process  for  commercial  purposes  solely 
for  export  from  the  United  States  under 
the  following  restriction  on  domestic 
activity:  Processing  must  be  performed 
at  sites  under  the  control  of  the 
processor;  distribution  in  commerce  is 
limited  to  purposes  of  export:  and  the 
processor  may  not  use  the  chemical 
substance  except  in  small  quantities 
solely  for  research  and  development. 

§721.5    Peraons  who  must  report 

(a)  The  following  persons  must  submit 
a  significant  new  use  notice  as  specified 
under  the  provisions  of  section  5(aKl)(B) 
of  the  Act,  Part  720  of  this  chapter,  and 
§  721.10. 

(1)  A  person  who  intends  to 
manufacture,  import  or  process  for 
commercial  purposes  a  chemical 
substance  identified  in  Subpart  B  of  this 
Part,  and  intends  to  engage  in  a 
significant  new  use  of  the  substance 
identified  in  Subpart  B. 

(2)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  chemical 
substance  identified  in  Subpart  B  of  this 
Part,  and  intends  to  distribute  the 
substance  in  commerce.  A  person 
desmbed  in  this  paragraph  is  not 
required  to  submit  a  significant  new  use 
notice  if  that  person  (i)  does  not  have  a 
reasonable  belief  at  the  time  of 
commercial  distribution  of  the  chemical 
substance,  that  his/her  customers  intend 
to  engage  in  a  significant  new  use  of 
that  substance  without  submitting  a 


notice  under  this  Part  and  (ii)  can 
document  that  the  person  has  notified 
all  customers,  in  writing,  of  the  specific 
section  in  Subpart  B  of  this  Part  which 
identifies  the  substance  and  the 
significant  new  uses  subject  to  this  Part 

(b)  A  person  who  processes  a 
chemical  substance  identified  in  Subpart 
B  of  this  part  for  a  significant  new  use  of 
that  substance  is  not  required  to  submit 
a  significant  new  use  notice  if  that 
person  can  document  that  it  has 
processed  the  chemical  substance  with 

a  reasonable  beUef  that  the  substance  is 
not  identified  in  Subpart  B  of  this  Part. 

(c)  If  at  any  time  after  commencing 
distribution  in  commerce  of  a  chemical 
substance  identified  in  Subpart  B  of  this 
part  a  person  described  in  paragraph 
(a)(2)  of  this  section  has  a  reasonable 
belief  that  a  customer  is  enga^ng  in  a 
significant  new  use  of  that  substance 
identified  in  Subpart  B  without 
submitting  a  notice  under  this  Part,  the 
person  is  required  to  submit  a 
significant  new  use  notice  for  that 
chemical  substance  and  significant  new 
use,  unless  the  person  is  able  to 
document  that  it  has  done  the  following; 

(1)  Ceased  supplying  the  chemical 
substance  to  the  customer  when  the 
person  has  a  reasonable  belief  that  the 
customer  is  processing  the  substance  for 
a  significant  new  use  without  submitting 
a  notice  under  this  Part. 

(2)  Notified  EPA  enforcement 
authorities  of  the  person's  reasonable 
belief  that  the  customer  is  processing 
the  chemical  substance  for  a  significant 
new  xise  without  submitting  a  notice 
under  this  Part  promptly  upon  reaching 
that  belief,  and 

(3)  Not  resumed  supplying  the 
chemical  substance  to  the  customer  until 
all  notices  requked  under  this  Part  have 
been  submittecrto  EPA  and  the  notice 
review  periods  have  ended  without 
regulatory  action  by  EPA. 

(d)  Any  notice  of  import  must  be 
submitted  by  the  principal  importer. 

§721.6    AppHcabWty  determlnatton  wtwn 
the  apecmc  ct>emtcal  Identity  Is 
confidenttal. 

(a)  A  person  who  intends  to 
manufacture,  import,  or  process  a 
chemical  substance  which  is  described 
by  a  generic  chemical  name  in  Subpart  B 
of  this  Part  may  ask  EPA  whether  the 
substance  is  subject  to  the  requirements 
of  this  Part.  EPA  will  answer  such  an 
inquiry  only  if  EPA  determines  that  the 
person  has  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
chemical  substance  for  commercial 
purposes. 

(b)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  of  process  a 
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chemical  substance,  the  person  who 
intends  to  manufacture,  import,  or 
process  the  chemical  substance  must 
submit  the  following  in  writing  to  the 
Office  of  Toxic  Substances.  TS-799,  401 
M  St.  SW.,  Washington,  D.C.  20460: 

(1)  The  specific  chemical  identity  of 
the  chemical  substance  that  the  person 
intends  to  manufacture,  import,  or 
process. 

(2)  A  signed  statement  that  the  person 
intends  to  manufacture,  import,  or 
process  the  chemical  substance  for 
commercial  purposes. 

(3)  A  description  of  the  research  and 
development  activities  conducted  to 
date,  and  the  purpose  for  which  the 
person  will  manufacture,  import,  or 
process  the  chemical  substance 

(4)  An  elemental  analysis. 

(5)  Either  an  X-ray  diffraction  pattern 
(for  inorganic  substances),  a  mass 
spectrum  (for  most  other  substances),  or 
an  infrared  spectrum  of  the  particular 
chemical  substance,  or.  if  such  data  do 
not  resolve  uncertainties  with  respect  to 
the  identity  of  the  chemical  substance, 
additional  or  alternative  spectra  or  other 
data  to  identify  the  substance. 

(c)  If  an  importer  or  processor  cannot 
provide  all  the  information  required  in 
paragraph  (b)  of  this  section  because  it 
is  claimed  as  confidential  business 
information  by  the  importer's  or 
processor's  manufacturer  or  supplier, 
the  manufacturer  or  supplier  may  supply 
the  information  directly  to  EPA. 

(d)  EPA  will  review  the  information 
submitted  by  the  manufacturer, 
importer,  or  processor  under  paragraph 
(b)  of  this  section  to  determine  whether 
that  person  has  shown  a  bona  fide 
intent  to  manufacture,  import,  or  process 
the  chemical  substance.  If  necessary. 
EPA  will  compare  this  information 
either  to  the  information  requested  for 
the  confidential  chemical  substance 
under  \  710.7(e)(2)(v)  of  this  chapter  or 
the  information  requested  under 

§  720.85(b)(3)(iii)  of  this  chapter. 

(e)  If  the  manufacturer,  importer,  or 
processor  has  shown  a  bona  fide  intent 
to  manufacture,  import,  or  process  the 
substance  and  has  provided  sufficient 
unambiguous  chemical  identity 
information  to  enable  EPA  to  make  a 
conclusive  determination  as  to  the 
identity  of  the  substance,  EPA  will 
inform  the  manufacturer,  importer,  or 
processor  whether  the  chemical 
substance  is  subject  to  this  Part  and.  if 
so,  which  section  in  Subpart  B  of  this 
part  applies. 

(f)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture,  import. 
or  process  a  particular  chemical 
substance  that  the  substance  is  subject 
to  this  Part  will  not  be  considered  public 


disclosure  of  confidential  business 
information  under  section  14  of  the  Act. 

(g)  EPA  will  answer  an  inquiry  on 
whether  a  particular  chemical  substance 
is  subject  to  this  part  within  30  days 
after  receipt  of  a  complete  submission 
under  paragraph  (b)  of  this  section. 

§  721.7    Exports  and  imports. 

The  chemical  substances  identified  in 
Subpart  B  of  this  Part  are  subject  to  the 
export  notification  requirements  of 
section  12(b)  of  the  Act  and  Part  707  of 
this  chapter.  The  substances  also  are 
subject  to  import  certification 
requirements  in  19  CFR  12.118  through 
12.127  and  127.28  under  the  authority  of 
section  13  of  the  Act.  The  EPA  policy  in 
support  of  the  import  certification 
requirements  is  set  forth  in  Part  707  of 
this  chapter. 

§721.10    Notice  requirements  and 
procedures. 

(a)  Each  person  who  is  required  to 
submit  a  significant  new  use  notice 
under  this  part  must  submit  the  notice  at 
least  90  calendar  days  before 
commencing  manufacture,  import,  or 
processing  of  a  chemical  substance 
identified  in  Subpart  B  of  this  Part  for  a 
significant  new  use.  The  submitter  must 
comply  with  any  applicable  requirement 
of  section  5(b)  of  the  Act,  and  the  notice 
must  include  the  information  and  test 
data  specified  in  section  5(d)(1)  of  the 
Act.  The  notice  must  be  submitted  on 
the  notice  form  in  Appendix  A  to  Part 
720  of  this  chapter  and  must  comply 
with  the  requirements  of  Part  720. 
except  to  the  extent  that  they  are 
inconsistent  with  this  Part  721. 

(b)  If  two  or  more  persons  are 
required  to  submit  a  significant  new  use 
notice  for  the  same  chemical  substance 
and  significant  new  use  identified  in 
Subpart  B  of  this  part,  they  may  submit 

a  joint  notice  to  EPA.  Persons  submitting 
a  joint  notice  must  individually  complete 
the  certification  section  of  Part  1  of  the 
required  notification  form.  Persons  who 
are  required  to  submit  individually,  but 
elect  to  submit  jointly,  remain 
individually  liable  for  the  failure  to 
submit  required  information  which  is 
known  to  or  reasonably  ascertainable 
by  them  and  test  data  in  their 
possession  or  control. 

(c)  EPA  will  process  the  notice  in 
accordance  with  the  procedures  of  Part 
720  of  this  chapter,  except  to  the  extent 
they  are  inconsistent  with  this  Part  7t\. 

(d)  Any  person  submitting  a 
significant  new  use  notice  in  response  to 
the  requirem.ents  of  this  Part  721  shall 
not  commence  manufacture,  import,  or 
processing  of  a  chemical  substance 
identified  in  Subpart  B  of  this  Part  for  a 
significant  new  use  until  the  notice 


review  period,  including  all  extensions 
and  suspensions,  has  expired. 

§721.13    Compliance  and  enforcement. 

(a)  Failure  to  comply  with  any 
provision  of  this  Part  is  a  violation  of 
section  15(1)  of  the  Act  (15  U.S.C.  2614). 

(b)  Using  for  commercial  purposes  a 
chemical  substance  which  a  person 
knew  or  had  reason  to  know  was 
manufactured,  imported,  or  processed  in 
violation  of  this  part  is  a  violation  of 
section  15(2)  of  the  Act  (15  U.S.C.  2614). 

(c)  Failure  or  refusal  to  permit  access 
to  or  copying  of  records,  as  required  by 
section  11  of  the  Act.  is  a  violation  of 
section  15(3)  of  the  Act  (15  U.S.C.  2614). 

(d)  Failure  or  refusal  to  permit  entry 
or  inspection,  as  required  by  section  11 
of  the  Act.  is  a  violation  of  section  15(4) 
of  the  Act  (15  U.S.C.  2614). 

(e)  Violators  of  the  Act  or  of  this  Part 
may  be  subject  to  the  civil  and  criminal 
penalties  in  section  16  of  the  Act  (15 
U.S.C.  2615)  for  each  violation.  The 
submission  of  false  or  misleading 
information  in  connection  with  the 
requirement  of  any  provision  of  this  Part 
may  subject  persons  to  penalties 
calculated  as  if  they  never  filed  a  notice. 

(f)  Under  the  authority  of  sections  7 
and  17  of  TSCA.  EPA  may: 

(1)  Seek  to  enjoin  the  manufacture, 
import,  or  processing  of  a  chemical 
substance  in  violation  of  this  part. 

(2)  Act  to  seize  any  chemical 
substance  which  is  being  manufactured, 
imported,  or  processed  in  violation  of 
this  Part. 

(3)  Take  any  other  appropriate  action. 

§  72 1 . 1 7    Recordkeeping. 

Any  person  subject  to  the 
requirements  of  this  part  must  retain 
documentation  of  information  contained 
in  that  person's  significant  new  use 
notice.  This  documentation  must  be 
maintained  for  a  period  of  five  years 
from  the  date  of  the  submission  of  the 
significant  new  use  notice. 

§  721.19    Exemptions. 

The  persons  identified  in  §  721.5  are 
not  subject  to  the  notification 
requirements  of  §  721.10  for  a  chemical 
substance  identified  in  Subpart  B  of  this 
part  if: 

(a)  The  person  has  applied  for  and  has 
been  granted  an  exemption  for  test         » 
marketing  the  substance  for  a  significant 
new  use  identified  in  Subpart  B  in 
accordance  with  section  5(h)(1)  of  the 
Act  and  §  720.38  of  this  chapter. 

(b)  The  person  manufactures,  imports, 
or  processes  the  substance  in  small 
quantities  solely  for  research  and 
development  in  accordance  with  section 
5(h)(3)of  the  Act. 
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(c)  The  person  has  applied  for  and 
been  granted  an  exemption  under 
section  5(h)(5)  of  the  Act. 
,  (d)  The  person  manufactures,  imports, 

or  processes  the  substance  only  as  an 
impurity. 

(e)  The  person  manufactures,  imports. 
or  processes  the  substance  only  as  a 
byproduct  which  is  used  only  by  public 
or  private  organizations  that  (Ij' burn  it 
as  a  fuel.  (2)  dispose  of  it  as  a  waste, 
including  in  a  landfill  or  for  enriching 
soil,  or  (3)  extract  component  chemical 
substances  from  it  for  commercial 
purposes. 

(0  The  person  imports  or  processes 
the  substance  as  part  of  an  article, 
(g)  The  person  manufactures  or 
processes  the  substance  solely  for 
export  and,  when  distributing  the 
substance  in  commerce,  labels  the 
substance  in  accordance  with  section 
12(a)(1)(B)  of  the  Act. 

Subpart  B— Significant  New  Uses  for 
Specific  Chemical  Substances 

§  721.575    Potassium  N.N-bIs 
(hydroxyethyl)  cocoamine  oxide 
phosphate,  and  potassium  N.N-bls 
(hydroxyethyl)  taNowamine  oxide 
phosphate. 

(a )  Chemical  substances  and    '. 
significant  new  use  subject  to  reporting. 
(1)  The  following  chemical  substances, 
identified  b^'  their  chemical  names  and 
CAS  Number  are  subject  to  reporting 
under  this  Part  for  the  significant  new- 
use  identified  in  paragraph  (a)(2)  of  this 
section.  Potassium  .\,.\-bis 
(hydroxyethyl)  cocoamine  oxide 
phosphate  (CAS  Number  855712-26-1), 
and  potassium  N,N-bis  (hydroxyethyl) 
tallowamine  oxide  phosphate  (CAS 
Number  855712-27-2). 

(2)  The  significant  new  use  is;  Use  in  a 
consumer  product  at  concentrations 
greater  than  five  percent  by  weight. 

(b)  Specific  Requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Definitions.  In  addition  to  the 
definitions  in  §  721.3,  the  following 
definitions  apply  to  this  section: 

"Consumer"  means  any  natural 
person  who  uses  products  for  personal 
rather  than  business  purposes. 

"Consumer  product"  means  any 
chemical  substance  which  is  directly,  or 
as  part  of  a  mixture  sold  or  made 
available  to  consumers  for  their  use  in 
or  around  a  permanent  or  temporary 
household  or  residence,  in  or  around  a 
school,  or  in  recreation. 


(2)  Persons  who  must  report.  The 
provisions  of  §  721.5  apply  to  determine 
persons  who  must  report  under  this 
section,  except  §  721.5(a)(2)  does  not 
apply  to  a  person  who  intends  to 
distribute  either  of  the  substances  in 
commerce  as  part  of  a  mixture  at 
concentrations  of  five  percent  or  less  by 
weight  of  the  mixture. 

(3)  Notice  requirements  and 
procedures.  Section  721.10  applies  to 
this  section,  except  a  person  submitting 
a  notice  must  complete  only  Parts  1  and 
II  of  the  notice  form. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
[Docket  No.  31220-245] 

Atlantic  Surf  Clam  and  Ocean  Quahog 

Fisheries 

agency:  .National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  Mid-Atlantic  Area 
closure. 


summary:  NOAA  issues  this  notice 
closing  the  mid-.^tlantic  surf  clam 
fishery.  The  action  is  necessary  because 
harvest  from  the  fishery  will  exceed  the 
quarterly  quota  for  the  third  calender 
quarter.  The  intended  effect  of  the 
closure  is  to  prevent  harvests  from 
exceeding  the  annual  quota  for  the 
fishery. 

EFFECTIVE  DATES:  0001  hours  Eastern 
Daylight  Time  (EDT)  September  16.  1984. 
through  2400  hours  EDT  September  29, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  .Nicholls,  Surf  Clam  Management 
Coordinator.  617-281-2600.  ext.  324. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  implementing  Amendment  3 
to  the  Fishery  Management  Plan  for 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  were  published  on  January  29, 
1982  (47  FR  4268).  The  regulations 
contain  at  §  652.22(d)  a  provision 
requiring  that,  if  the  Regional  Director 
determines  the  quota  for  surf  clams  for 
any  time  period  will  be  exceeded,  the 
Secretary  of  Commerce  will  publish  a 
notice  in  the  Federal  Register  stating  the 


determination  and  setting  a  date  and 

time  for  closure  of  the  fishery. 

Harvest  of  surf  clams  in  the  Mid- 
Atlantic  Area  has  been  signiffcantly 
higher  during  1984  than  in  previous 
years.  This  is  probably  because 
significant  numbers  of  surf  clams  from 
the  strong  1976  and  1977  year  classes 
are  now  reaching  the  minimum  legal  size 
for  harvest,  thus  elevating  catch  per 
hour  fished.  On  February  26,  1984  (49  FR 
6498,  February  22. 1984).  the  Regional 
Director  reduced  allowable  fishing  time 
from  24  to  12  hours  per  week  in  an 
attempt  to  control  harvest  rates.  Despite 
this  reduction,  and  a  two- week  closure 
at  the  end  of  the  second  calendar 
quarter  (49  FR  23355,  June  6, 1964).  rates 
continue  to  exceed  quarterly  quota 
guidelines.  The  Regional  Director  has 
determined  that  the  Mid-Atlantic  Area 
surf  clam  quota  for  the  third  calendar 
quarter  of  1984  will  be  reached  on  or 
about  August  31, 1984  Following 
consultation  with  industrv' 
spokespersons  and  the  Mid-Atlantic 
Fishery  Management  Council,  the 
regional  Director  has  determined  to 
close  the  mid-Atlantic  fishery  for  the 
period  from  September  16,  1964,  through 
September  29. 1984. 

Closure  of  the  fishery  will  commence 
at  0001  hours  EDT  on  September  16, 
1984.  The  fishery  will  remain  closed 
until  24O0  hours  EDT  on  September  29, 
1984.  This  closure  applies  only  to  surf 
clams  taken  in  the  fishery  conservation 
zone  in  the  Mid-Atlantic  Area. 

The  fishery  will  reopen  at  0001  hours 
EDT  on  September  30,  1984,  with  12 
hours  fishing  time  per  week.  At  that 
time,  the  Regional  Director  will  evaluate 
the  status  of  the  fishery  and  quotas.  If 
additional  closure  periods  are  required 
to  bring  harvests  down  to  the  level 
provided  by  the  quotas,  they  will  be 
considered  for  later  in  the  year. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

(16US.C.  ISOletseq.) 

List  of  Subjects  in  50  CFR  Part  652 

Rsheries. 

Dated:  August  29.  1964. 
Carmwi  |.  BloDdin, 

Deputy  Assistant  Admmistrotor  for  Fisheries 
Resource  Management.  National  A4arine 
Fisheries  Senice. 
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Proposed  Rules 


This   section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.   The  purpose  of  these  notices 
is   to   give   interested   persons   an 
opportunity   to   participate   in   the   rule 
rr.aking   pnor   to      the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  920 
[Docket  No.  AO-83-1] 

Kiwifruit  Grown  In  California;  Decision 
on  Proposed  Marketing  Agreement 
and  Order 

Correction 

In  FR  Doc.  84-22583  beginning  on  page 
33670  in  the  issue  of  Friday,  August  24, 
1984,  make  the  following  corrections: 

1.  On  page  33685,  first  column,  first 
complete  paragraph,  line  twelve, 
"agreed"  should  read  "argued". 

§920.12    [Corrected] 

2.  On  page  33686,  first  column. 

§  920.12(b],  first  line,  "District  1"  should 
read  "District  2". 

BILUNG  CODE  ISOS-OVII 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  112  and  113 
[Docket  No.  84-046] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Packaging  and 
Labeling  and  Standard  Requirements 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  a  conference  was  held 
recently  to  review  regulatory  control 
over  Rabies  Vaccines.  This  conference 
included  representatives  of  the  animal 
industry,  professional  organizations, 
biologies  manufacturers,  and  Federal 
and  State  agencies  involved  with  rabies 
control.  A  number  of  changes  in  the 
parts  of  Title  9,  Code  of  Federal 
Regulations,  related  to  Rabies  Vaccmes 
were  proposed.  The  Department  agreed 
to  consider  many  of  these  and  to  publish 
them  as  proposed  rulemaking.  Special 
label  provisions  for  Rabies  Vaccines  as 
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well  as  other  products  are  prescribed  in 
9  CFR  112.7  In  order  to  reduce  the 
burden  of  preparing  more  than  one 
proposal  regarding  revisions  of  that 
section,  a  complete  review  of  the  section 
was  made.  This  action  would  amend  the 
special  labeling  requirements  for  Rabies 
Vaccines  as  well  as  other  products  by 
deleting  or  revising  various  provisions 
which  have  been  determined  to  be 
obsolete  or  unnecessary.  The  Standard 
Requirements  in  Part  113  of  Title  9  for 
Rabies  Vaccines  would  also  be  revised 
to  eliminate  certain  restrictions  and 
testing  steps. 

DATE:  Comments  must  be  received  on  or 
before  November  5,  1984. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed 
regulations  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS.  USDA,  Room  728,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building,  8  a.m. 
to  4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  F.  Long,  Chief  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
VS,  APHIS,  USDA,  Room  834,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-8674. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new  or 
amended  recordkeeping,  reporting  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary's  Memorandum 
No.  1512-1  to  implement  Executive 
Order  12291  and  has  been  classified  as  a 
"Nonmajor  Rule." 

The  proposed  rule  would  not  have  a 
significant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Mr.  Bert  W.  Hawkins,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
\{his  action  would  not  result  in  an 
Adverse  economic  impact  on  a 
sutstantial  number  of  small  entities. 
Small  entities  are  defined  as 
independently  owned  firms  not 
dominant  in  the  field  of  veterinary 
biologies  manufacturing. 

Background 

At  the  time  9  CFR  112.7(b)  was 
published,  protection  against  specific 
serotypes  of  avian  infectious  bronchitis 
could  only  be  achieved  by  including 
each  specific  serotype  in  the  product. 
With  the  advent  of  new  production 
methods,  it  may  not  be  necessary  in  the 
future  to  use  specific  serotypes  to  ensure 
protection.  It  will  remain  essential  to 
have  label  information  to  indicate  the 
serotypes  for  which  protection  is 
claimed.  Revision  of  9  CFR  112.7(b)  by 
changing  from  "serotypes  used"  to 
"serotypes  for  which  protection  is 
claimed"  is  proposed. 

Presently,  inactivated  Rabies 
Vaccines  labels  and  enclosures  are 
required  to  contain  recommendations 
for  intramuscular  administration  at  one 
site  in  the  thigh.  This  requirement  was 
thought  to  be  necessary  to  ensure 
effectiveness  and  to  guard  against 
improper  use  of  vaccines  by  providing 
for  a  single  method  of  administration. 
New  inactivated  products  are  now 
available  which  are  known  to  be  equally 
effective  when  administered  by  other, 
more  desirable  routes.  Adequate 
instructions  and  controls  have  been 
developed  to  ensure  proper 
administration  of  Rabies  Vaccine. 
Therefore,  the  proposed  revision  of  9 
CFR  112.7(c)(1)  would  delete  the 
requirement  for  the  recommendation 
that  inactivated  Rabies  Vaccines  be 
administered  intramuscuKirly  at  one  site 
in  the  thigh. 

Because  of  minor  variations  in 
conducting  immunogenicity  and 
duration  of  immunity  tests  on  Rabies 
Vaccines  and  because  of  individual 
choices  of  language  by  licensees, 
variations  in  recommended  dosage  and 
immunization  schedules  have  arisen. 
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These  variations  have  resulted  in 
difficulties  for  administrators  of  State 
and  local  regulatory  programs  for  rabies 
control.  In  a  conference  involving 
licensed  manufacturers,  Federal.  State, 
and  local  regulatory  authorities,  and 
interested  scientists  agreement  was 
reached  on  uniform  language  which 
would  result  in  more  adequate  label 
recommendations.  As  a  result  of  such 
agreement,  the  Department  proposes 
these  revisions  of  9  CFR  112.7  (c)(2]  and 
(d)(6)  which  would  provide  for  uniform 
age  and  repeat  dose  recommendations 
In  the  Department's  opinion  this  would 
not  result  in  improper  use  of  licensed 
Rabies  Vaccines. 

Label  requirements  in  9  CFR  112.7 
(c)(4)  and  (d)(1)  contain 
recommendations  for  annual 
revaccination  with  Rabies  Vaccines  in 
high  risk  areas.  This  recommendation  is 
now  considered  unnecessary.  Animals 
vaccinated  with  products  showm  to 
confer  immunity  for  more  than  1  year 
have  not  been  shown  to  be  more 
susceptible  to  rabies  after  1  year  than 
those  revaccinated  annually.  Inclusion 
of  this  provision  on  the  labels  has  been 
the  source  of  considerable  difficulty  in 
areas  where  an  increased  incidence  of 
rabies  exists  in  wild  species.  Varying 
interpretations  of  "high  risk  areas" 
tended  to  interfere  with  rabies  control 
by  State  and  local  health  authorities. 
This  proposed  revision  of  9  CFR  112.7  (c) 
and  (d)  would  delete  this 
recommendation. 

The  requirement  for  a  label  statement 
regarding  accidental  human  exposure  to 
modified  live  virus  Rabies  Vaccine  in  9 
CFR  112.7(d)(5)  is  probably  insufficient 
to  ensure  that  all  users  will  be 
adequately  warned.  Although  all 
currently  approved  labeling  contains  the 
warning,  the  regulation  does  not  apply 
to  cartons  containing  one  multiple  dose 
container  where  no  enclosure  is 
provided.  This  proposed  revision  would 
require  prominent  placement  of  the 
warning  on  all  cartons  and  enclosures, 
regardless  of  size  of  the  container. 

The  specific  repeat  dose  requirements 
in  9  CFR  112.7(0  applicable  to  aqueous 
and  adjuvanted  inactivated  bacterial 
products  in  general,  as  well  as  to 
specific  fractions  in  9  CFR  112.7(f)  (1) 
and  (3)  have  been  found  inappropriate 
in  the  case  of  certain  products  either 
prepared  by  advanced  methods  or  from 
different  ingredients,  or  both,  and 
administered  pursuant  to  new 
husbandry  practices.  This  proposed 
revision  would  delete  the  requirements 
for  a  repeat  dose  at  7  days  for  aqueous 
products  and  at  14  days  for  adjuvanted 
products.  The  special  requirements  for 
Clostridium  chauvoei,  septicum,  and 
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novyi  fractions  would  also  be  deleted 
Appropriate  recommendations  would  be 
required  to  be  included  on  labels  in 
accordance  with  specific  characteristics 
of  each  product  and  conditions 
surrounding  its  use.  Paragraphs  would 
be  renumbered  accordingly.  --_ 

Substantial  concern  for  human  safety 
existed  when  the  restrictions  on  the 
route  of  administration  for  Marek's 
Disease  Vaccine  in  9  CFR  112.7(k)  were 
introduced.  Procedures  using  spray 
equipment  were  under  investigation  at 
several  research  institutions  without 
adequate  knowledge  of  public  health 
implications.  As  a  result, 
recommendations  were  hmited  to 
subcutaneous  or  intramuscular  routes. 
Subsequently,  substantial  inrormation 
has  been  obtained  indicating  that  these 
viruses  are  not  implicated  in  human 
disease  .Newer  methods  of 
administration  are  being  evaluated  and 
should  be  approved  if  they  are  shown  to 
be  safe  and  effective.  Therefore,  this 
restriction  is  proposed  to  be  deleted. 
The  paragraph  currently  identified  as  (1) 
would  be  redesignated  as  (k). 

The  alternate  statement  regarding 
corneal  opacity  in  9  CFR  112.7(m)  has 
resulted  in  frequent  misunderstanding 
and  is  unnecessary.  Corneal  opacity 
may  occur  as  an  event  not  related  to 
vaccination.  When  it  occurs 
coincidentially  with  administration  of 
vaccine,  even  though  the  vaccine  is  not 
at  fault,  the  alternate  statement  may  be 
misunderstood.  This  proposed  revision 
would  redesignate  9  CFR  112.7(m)  as  (1), 
would  require  a  warning  statement  only 
where  adequate  data  had  not  been  filed, 
and  would  delete  the  requirement  for  the 
alternate  statement  in  cases  where 
adequate  data  were  filed. 

The  immunogenicify  and  duration  of 
immunity  tests  necessary  for  evaluation 
of  Rabies  Vaccine  require  15  to  39 
months  to  conclude.  In  some  tests,  even 
under  excellent  conditions  and  care, 
deaths  of  test  animals  occur  during  the 
prechallenge  period.  In  order  to  ensure 
that  a  suitable  number  of  test  subjects 
are  available  for  challenge,  some 
manufacturers  have  found  it  necessary 
to  include  extra  test  animals  at  the  time 
of  vaccination.  To  prevent 
compromising  the  test  results,  it  is 
essential  that  all  animals  be  challenged. 
Proposed  revision  of  9  CFR 
113.129(b)(3)(i)  and  113.147(b)(3Mi) 
would  remove  the  upper  limit  of  30 
vaccinates.  Revision  of  9  CFR 
n3.129(b)(3)(ii)  and  113.147(b)(3)(ii) 
would  permit  use  of  more  than  10 
controls.  The  basic  number  of 
vaccinates  required  to  survive  the 
challenge  would  remain  at  22  of  25  or  26 
of  30  but  provisions  for  acceptance  of 


equivalent  re«ult  would  be  added.  In 
order  to  ensure  that  other  aspects  of  the 
studies  are  conducted  and  product 
evaluations  made  in  a  manner  which 
will  support  licensure  and  acceptance 
for  use  in  rabies  control  programs,  it  is 
essential  that  a  protocol  be  approved 
before  such  tests  of  Rabies  Vaccmes  are 
initiated.  This  proposed  revision  would 
change  9  CFR  n3.l29(b)  and  113.147(b) 
to  require  submission  of  a  protocol  for 
each  inununogenicity  test  of  Rabies 
Vaccine. 

Rabies  Vacanes  are  vitally  important 
to  animal  and  public  health.  When  in 
combination  with  other  fractions, 
freedom  from  interference  with  the 
establishment  of  protection  from  rabies 
by  presence  of  the  other  fractions  is 
essential  These  proposed  revisions  of  9 
CFR  113.129(b)  and  113.147(b)  would 
codify  the  requirement  that  the  Rabies 
Vaccine  component  in  combmation  with 
other  fractions  provide  the  same 
protective  value  established  for  single 
fraction  Rabies  Vaccines. 

Rabies  Vaccine,  Killed  Virus,  can  be 
prepared  so  that  administration  by 
routes  other  than  intramusculariy  will 
provide  protechon  which  is  at  least 
equal  to  that  obtained  by  intramuscular 
administration.  These  other  routes  are 
frequently  less  painful  and  less  difficult 
to  administer.  Acceptance  of  vaccines 
administered  by  other  routes  in  the  past 
was  resisted  because  of  a  desire  on  the 
part  regulatory  officials  to  have  all 
vaccines  administered  by  a  single 
uniform  method.  This  restriction  has 
since  been  shown  to  be  unnecessary 
because  of  better  instructions, 
information,  and  controls.  This  proposed 
revision  of  9  CFR  113.129(b)(3)(i)  would 
permit  administration  by  any  method 
shown  to  safety  provide  adequate 
protection. 

Measurement  of  serological  response 
in  test  animals  administered  Rabies 
Vaccine  is  required  six  tunes  during  the 
prechallenge  period.  Adequate 
evaluation  of  serological  response  can 
be  determined  when  this  is  reduced  to 
five  times.  This  proposed  revision  of  9 
CFR  113.129(b){3)(iii)  and 
113.147(b)(3)(iii)  would  delete  the 
requirements  for  these  determinations  at 
60  days  postvaccination  and  would, 
therefore,  eliminate  one  measurement  of 
the  present  six. 

The  regulation  in  9  CFR  113.129(b)(1) 
makes  reference  to  the  NIH  Test  in 
Chapter  33  of  "Laboratory  Techniques  in 
Rabies."  "Hie  test,  as  described  -n  that 
publication,  specifies  that  the  challenge 
does  contain  between  5  and  50  LDm. 
However,  this  is  not  cleariy  stated  and. 
as  a  result,  some  manufacturers  have 
failed  to  observe  this  restriction.  This 
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proposed  revision  would  add  clarifying 
language  in  9  CFR  11.1 129(b)(1)  to 
ensure  that  tests  are  run  correctly. 

The  regulations  in  9  CFR 
113.129(b)(3!|iv)  and  IIJ  147(b)f3)(iii) 
require  chdllenge  using  street  virus  and 
injection  in  the  masseter  muscles  is 
recommended.  These  reqirements  tend 
to  preclude  use  of  equally  effective 
challenges  which  might  not  be 
considered  to  be  street  virus.  These 
requirements  also  preclude  equally 
effective  and  simpler  methods  of 
administration  into  muscles  other  than 
»  the  Masseter.  These  proposed  revisions 
would  provide  for  use  of  challenge  virus 
tu  be  furnished  or  approved  by 
Veterincu  V  Services  and  would  delete 
the  Masseter  muscle  recommendation. 
The  requirement  for  observation  of 
animals  during  the  postchallenge  period 
in  accordance  with  9  CFR  113..5!b|  has 
been  found  to  be  inadequate.  In  order  to 
ensure  the  validity  of  test  results. 
specific  tests  to  ascertain  that  deaths  of 
ft^st  animals  are  due  to  rabies  by 
examination  of  brain  ma'erial  for  the 
presence  of  rabies  virus  is  considered 
necessary.  Therefore,  this  proposed 
revision  would  add  a  fluorescent 
antibody  examination  of  brain  tissue  to 
ensure  that  deaths  from  challenge  are 
due  to  rabies.  Currently  licensed 
products  have  been  adequately 
evaluated  and  would  not  be  affected  by 
this  revision. 

The  regulations  in  9  CFR  113.12[?(b)(4) 
and  9  CFR  113, 147(b)(4)  provide  for 
reduced  numbers  of  certain  species  of 
animals  to  be  challenged  in 
immunogenicity  tests.  Reduction  is 
permitted  only  for  cattle,  horses,  sheep. 
and  goats.  Because  of  widespread  need 
and  interest  in  products  to  protect  many 
species  from  rabies,  it  may  become 
necessary  to  evaluate  Rabies  Vaccines 
in  animals  not  considered  at  the  time 
when  this  Standard  Requirement  was 
established.  Some  of  these  species 
present  problems  similar  to  those 
associated  with  challenge  of  those 
currently  excluded.  This  proposed 
revision  would  allow  for  the  reduction 
of  test  animals  when  domestic  species 
other  than  dogs  and  cats  are  challenged. 
It  would  also  allow  for  more  adequate 
selection  of  vaccinates  to  be  challenged 
by  considering  SN  titers  at  the  last  two 
bleedings  instead  of  restricting  the 
selection  only  from  those  lowest  at  the 
last  bleeding.  This  proposed  revision 
would  change  the  serological  response 
considered  to  be  sufficient  to  ensure 
protection  from  challenge.  These 
proposed  values  are  based  on  serology 
and  challenge  results  involving  over  900 
animals.  These  studies  demonstrated 
that  titers  of  1;10  by  the  mouse  S.\  test 


or  1:16  by  the  rapid  fluorescent  focus 
inhibition  test  are  necessary  to  ensure 
protection.  The  rapid  fluorescent  focus 
inhibition  test,  which  was  not  available 
when  present  regulations  were 
published,  would  be  added  as  an 
alternative  method  for  determining 
serological  response.  This  method  uses 
an  in  vitro  test  instead  of  mice  in 
determining  serological  response  with 
equal  assurance  of  accuracy. 

The  regulations  in  9  CFR 
113.147(a)(5)(ii)  specify  a  1.0  ml  volume 
of  high  titer  virus  for  the  nerve 
infiltration  safety  study.  This  could 
result  in  inadequate  or  in  excessive 
virus  being  used  because  of  variations 
in  the  titer  inherent  in  various  products. 
This  revision  would  standardize  the 
amount  by  specifying  the  equivalent  of 
10  doses  for  cats  and  dogs  and  to  one 
dose  per  site  in  other  species. 

Allemalives  | 

The  alternatives  considered  are: 

1.  Not  amend  the  regulations.  This 
would  result  in  retention  of  obsolete  and 
unnecessary  label  restrictions. 
Unneeded  restrictions  and  excess 
testing  steps  would  continue  in  the 
Standard  Requirements  for  Rabies 
Vaccines.  Therefore,  this  alternative 
was  not  chosen,     j 

2.  Amend  the  regulations.  This  would 
result  in  more  meaningful  label 
requirements,  deletion  of  unnecessary 
^^■st^ictions,  and  elimination  of 
excessive  testing  steps.  Therefore,  this 
alternative  was  accepted. 

List  of  Subjects  in  39  CFR  Part  113 

Animal  biologies,  Exports,  Imports. 
Labeling,  Packaging  and  containers, 
Transportation. 

PART  112— PACKAGING  AND 
LABELING 

Section  112.7,  paragraphs  (c]  (1)  and 
(2),  (d).  (f),  (k)  and  (1)  would  be  revised 

to  read; 

§  11 2.7    Special  additional  requirements. 

(c)  *  '  • 

(1)  That  vaccine  be  administered  to 
animals  at  3  months  of  age  or  older,  with 
a  repeat  dose  1  year  later. 

(21  Subsequent  revaccination  as 
determined  from  the  results  of  duration 
of  immunity  studies  conducted  as 
prescribed  in  §  113.129  (b)  or  (c)  or  both. 

(d)  In  the  case  of  a  biological  product 
containing  modified  live  rabies  virus, 
the  carton  labels,  enclosures,  and  all  but 
very  small  final  container  labels  shall 
include  the  recommendations  provided 
in  this  paragraph. 


(1)  For  low  egg-passage  (below  the 
130th  egg-passage  level)  the  statement 
"For  Use  In  Dogs  Only!  Not  For  Use  In 
Any  Other  Animal!" 

(2)  For  other  vaccines  containing 
modified  live  rabies  virus,  the  statement 
"For  Use  In  (designate  anima!(s))  Only! 
Not  For  Use  In  Any  Other  Animal!" 

(3)  Intramuscular  injection  at  one  site 
in  the  thigh  shall  be  recommended. 

(4)  The  statement  "In  event  of 
accidental  exposure  to  the  vaccine  virus, 
the  possible  hazard  to  human  health 
should  be  considered  and  State  Public 
Health  Officials  should  be  consulted  for 
specific  recommendations  "shall  be 
prominently  placed  on  all  carton  labels 
and  on  enclosures,  if  used, 

(5)  That  vaccine  be  administered  to 
animals  at  3  months  of  age  or  older,  with 
a  repeat  dose  1  year  later. 

(6)  Subsequent  revaccination  as 
determined  from  the  results  of  the 
duration  of  immunity  studies  conducted 
as  prescribed  in  §  113.147  (b)  or  (c)  or 
both. 

***** 

(f)  Unless  otherwise  authorized  in  a 
filed  Outline  of  Production,  labels  for 
inactivated  bacterial  products  shall 
contain  an  unqualified  recommendation 
for  a  dose  to  accomplish  primary 
immunization  to  be  given  at  an 
appropriate  time  int6cf<el:  Provided, 
That,  repeat  dose  recommendations 
prescribed  in  paragraphs  (f)  (1)  through 
(3)  of  this  section  are  required  for 
products  containing  the  fractions  listed. 

(1)  Clostridium  haemolyticum. 
"Repeat  the  dose  every  5  or  6  months  in 
animals  subject  to  reexposure." 

(2)  Erysipelothrix  rhusiopathiae. 
"Swine:  For  breeding  animals,  repeat 
after  21  days  and  annually.  Turkeys: 
Repeat  dose  every  3  months." 

(3)  Clostridium  botulinum  Type  C. 
"Revaccinate  breeders  1  month  before 
breeding." 
***** 

(k)  In  the  case  of  normal  serum, 
antiserum,  or  antiserum  derivatives,  the 
type  of  preservative  used  shall  be 
indicated  on  all  labels. 

(1)  Unless  acceptable  data  has  been 
filed  with  Veterinary  Services,  to  show 
that  developement  or  corneal  opacity  is 
not  associated  with  the  product,  carton 
labels  and  enclosures  used  with 
biological  products  containing  modified 
live  canine  hepatitis  virus  or  modified 
live  canine  adenovirus  Type  2  shall  bear 
the  following  statement:  "Occasionally, 
transient  corneal  opacity  may  occur 
following  the  administration  of  the 
product," 
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PART  113— STANDARD 
REQUIREMENTS 

, Section  113.129  introductory 
paragraph  (b),  (b)(1),  (b)(3)  (i)"through 
(v),  and  (b)(4)  would  be  revised  to  read 

§  1 13.129    Rabies  Vacdne,  Killed  Virus. 

•  ♦         »         •         « 

(b)  The  immunngenicity  of  vaccine 
prepared  with  virus  at  the  highest 
passage  from  the  Master  Seed  shai)  he 
established  m  each  species  for  which 
the  vaccine  is  recommended.  Tests  shall 
be  conducted  in  accordance  with  a 
protocol  filed  with  Veterinary  Ser\ices 
before  initiation  of  the  tests.  The 
vaccine  shall  be  prepared  usin^  methods 
prescribed  in  the  Outline  of  Production. 
If  Rabies  Vaccine  is  to  be  in 
combination  with  other  fractions,  the 
product  to  be  tested  shall  include  all 
fractions  to  be  recommended. 

(1)  The  preinactivation  virus  titer  shall 
be  established  as  soon  as  possible  after 
harvest  by  at  least  five  separate  virus 
titrations.  A  mean  relative  potency 
value  of  the  vaccine  to  be  used  in  the 
host  animal  potency  test  shall  be 
established  by  at  least  five  replicated 
potency  tests  conducted  in  accordance 
with  the  MH  Tes'  For  Potency  in 
Chapter  33  of  "Laboratory  Techniques  in 
Rabies."  Third  Edition  (1973),  World 
Health  Organization,  Geneva.  The 
volumetric  method  of  calculation,  as 
described  in  this  publication,  shall  be 
used  and  the  challenge  dose  shall 
contain  between  5  and  50  LDso.  The 
provisions  of  "Laboratory  Techniques  in 
Rabies."  Third  Edition  (1973). 
incorporate  by  reference  and  are  the 
minimum  standards  for  achieving 

compliance  with  this  section. 

*  *        •        •        * 

(3)  *  •  * 

(i)  Twenty-five  or  more  animals  shall 
be  used  as  vaccinates.  Each  shall  be 
administered  a  duse  of  vaccine  at  the 
proposed  minimum  potency  level  and  by 
the  method  specified  in  the"  Outline  of 
F*roduction. 

(ii)  Ten  or  more  additional  animals 
shall  be  held  as  controls, 

fiii)  On  or  about  30.  90.  180.  270.  and 
365  days  postvaccination.  all  test 
animals  shall  be  bled  and  individual 
serum  samples  tested  for  neutralizing 
antibodies  to  rabies  virus, 

(iv)  All  surviving  test  animals  shall  be 
challenged  intramuscularly  with  virulent 
rabies  virus  furnished  or  approved  by 
Veterinary  Services  1  year  after 
vaccinations,  except  as  provided  in 
(b)(4)  of  this  section.  The  challenged 
animals  shall  be  observed  each  day  for 
90  days  as  prescribed  in  §  113.5(b).  The 


brain  of  each  test  animal  that  dies 
following  challenge  shall  be  examined 

for  rabies  by  the  fluorescent  antibody 
test. 

(v)  Requirements  for  acceptance  in 
challenge  tests  shall  be  death  due  to 
rabies  in  at  least  80  percent  of  the 
controls  while  at  least  22  of  25  or  26  of 
30  or  a  statistically  equivalent  number 
of  the  vaccinates  remain  well  for  a 
period  of  90  days. 

(4)  When  anim.als  of  domestic  species 
other  than  dogs  and  cats  a'-e  the  test 
animals,  the  five  vaccinates  w'th  the 
lowest  SN  titers  at  each  of  the  last  two 
bleedings  may  be  challenged,  except 
that  all  vaccinates  with  S.N  titers  below 
1:10  by  the  mouse  S.N  test  or  below  1:16 
by  the  rapid  fluorescent  focus  inhibition 
test  at  any  bleeding  shall  be  challenged 
at  1  year  postvaccination.  At  leat  five 
S\-negative  controls  of  each  species 
shall  be  challenged  at  the  same  time  as 
the  vaccinates.  All  S.N  titers  shall  be 
determined  to  an  endpoint.  The 
unchallenged  vaccinates  shall  be 
considered  protected  when  evaluated 
for  acceptance  as  specified  in  (b)(3)(v) 
of  this  section. 
•        *        •        •        • 

Section  113.147  paragraphs  [a)(5](ii). 
introductory  paragraph  (bj.  (b)(3)  (i) 
through  (v).  and  (b)(4)  would  be  revised 
to  read: 

§  1 1 3. 1 47    Rabies  Vaccine. 


(a)  •  •  * 
(5)  *  •  • 

(ii)  Infiltrate  a  maior  ner\  e  of  each  of 
the  animals  in  the  other  group  of  5  with 
10  doses  of  the  same  high  titer  virus  For 
all  species  except  dogs  and  cats, 
multiple  injections  along  the  cervical 
spine  in  the  proximity  to  the  nerve 
trunks  emerging  from  the  spinal  cord 
may  be  used:  Provided.  That  a  1-dose 
volume  shall  be  injected  into  each  of 
four  or  more  sites  bilaterally. 
•        •        *        •        * 

(b)  The  immunogenicity  of  vaccine 
prepared  with  virus  at  the  highest 
passage  of  the  Master  Seed  shall  be 
established  in  each  species  for  which 
the  vaccine  is  recommended.  Tests  shall 
be  conducted  in  accordance  with  a 
protocol  filed  with  Veterinary  Services 
before  initiation  of  the  tests.  The 
vaccine  shall  be  prepared  using  methods 
prescribed  in  the  Outline  of  Production, 
If  Rabies  Vaccine  is  to  be  in 
combination  with  other  fractions,  the 
product  tested  shall  include  all  fractions 
to  be  recommended. 


(3)  *  '  • 

(i)  Twenty-five  or  more  animals  shall 
be  used  as  vaccinates.  Each  shall  be 
injected  intramuscularly  at  one  site  in 
the  thigh  with  a  dose  of  vaccine  at  the 
proposed  minimum  virus  titer  as 
specified  in  the  filed  Outline  of 
Production. 

(ii)  Ten  or  more  additional  animals 
shall  be  held  as  controls. 

(iii)  On  or  about  days  30.  90. 180,  270, 
and  365  postvaccination.  ail  animals 
shall  be  bled  and  individual  serums 
tested  for  neutralizing  antibodies  to 
rabies  virus. 

(iv)  All  surviving  test  animals  of  each 
species  shall  be  challenged 
intramuscularly  with  virulent  rabies 
virus  furnished  or  approved  by 
Veterinary  Services  1  year  after 
vaccination,  except  as  provided  in 
paragraphs  (b)(4),  (b)|5),  and  (b)(6),  of 
this  section.  The  challenged  animals 
shall  be  observed  each  day  for  90  days 
as  prescribed  in  §  113.5(b).  The  brain  of 
each  test  animal  that  dies  following 
challenge  shall  be  examined  for  rabies 
by  the  fluorescent  antibody  test. 

(v)  Requirements  for  acceptance  in 
challenge  tests  shall  be  deatii  due  to 
rabies  in  at  least  80  percent  of  the 
controls  while  at  least  22  of  25  or  26  of 
30  or  a  statistically  equivalent  number 
of  the  vaccinates  remain  well  for  a 
period  of  90  days. 

(4)  When  animals  of  domestic  species 
other  than  dogs  and  cats  are  the  test 
animals,  the  five  vaccinates  with  the 
lowest  SN  titers  at  each  of  the  last  two 
bleedings  may  be  challenged,  except 
that  all  vaccinates  with  SN  titers  below 
1:10  by  mouse  SN  test  or  below  1:16  by 
the  rapid  fluorescent  focus  inhibition 
test  at  any  bleedmg  shall  be  challenged 
at  1  year  posfvaccmation.  At  least  five 
SN-negative  controls  of  each  species 
shall  be  challenged  at  the  same  time  as 
the  vaccinates.  All  SN  Uters  shall  be 
determined  to  an  endpoint.  The 
unchallenged  vaccinates  shall  be 
considered  protected  when  evaluated 
for  acceptance  as  specified  in  (b)(3)(v) 
of  this  section. 


(37  Stat.  832-833  (21  U.S.C  151-158J) 

Etone  at  Washington.  D.C..  thiS  30th  day  of 
August  1984. 

N.L  Meyer, 

Acting  Deputy  Administrator.  Veterinary 
Ser\'ices. 

[FR  Doc  84-Z34SS  Filed  S-i-M  MS  ami 
nUMOCOOC  3410-34-41 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart93 

[Docket  No.  24206:  Notice  84-14] 

Elimination  of  Airport  Delays 

Ci}rrect!on 

In  FR  Doc.  84-21984  beginning  on  page 
33082  in  the  issue  of  Monday,  August  20, 
1984.  make  the  following  correction. 

On  page  33084,  second  column,  last 
line,  "LGA-0800-0595"  should  read 
••LGA-0800-0959". 

BILUNG  CODE  1505-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Proposed  Customs  Regulations 
Amendment  Relating  to  a  Change  in 
the  Customs  Service  Field 
Organization— Hidalgo  and  Progreso, 
Texas 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  The  document  proposes  to 
amend  the  Customs  Regulations  to 
change  the  Customs  field  organization 
by  extending  and  redefining  the 
geographical  limits  of  the  ports  of  entry 
of  Hidalgo  and  Progreso.  Texas.  The 
proposed  change  would  enable 
importers,  now  operating  produce  sheds 
outside  the  port  limits,  to  apply  for  a 
special  permit  for  the  immediate 
delivery  for  the  transportation  of  fresh 
fruits  and  vegetables  arriving  from 
Mexico  for  human  consumption. 
DATE:  Comments  must  be  received  on  or 
before  November  5, 1984. 
ADDRESS:  Comments  (preferably  in 
triplicate]  may  be  addressed  to  the 
Commissioner  of  Customs.  Attention: 
Regulations  Control  Branch.  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2426,  Washington, 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Crawford.  Office  of  Inspection 
and  Control,  U.S.  Customs  Service,  1301 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20229  (202-566-8157). 
SUPPt.EMENTARY  INFORMATION: 

Baci(  ground 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers. 


importers,  and  the  public,  Customs 
proposes  to  amend  §  101.3,  Customs 
Regulations  (19  CFR  101.3),  by  extending 
and  redefining  the  geographical  limits  of 
the  ports  of  entry  of  Hidalgc  and 
Progreso.  Texas. 

in  the  list  of  Customs  regions, 
districts,  and  ports  of  entry  set  forth  in 
§  101.3(b).  Customs  Regulations,  the 
ports  of  Hidalgo  and  Progreso,  Texas, 
are  listed  in  the  Laredo,  Texas,  Customs 
District  in  the  Southwest  Region. 
Customs  has  been  requested  to  extend 
the  geographical  limits  of  both  ports  so 
that  importers,  now  operating  produce 
sheds  located  outside  the  port  limits, 
will  be  able  to  take  advantage  of  the 
privileges  of  §  142.21(b),  Customs 
Regulations  (19  CFR  142.21(b)). 
Specificially,  §  142.21(b)  authorizes  the 
filing  of  an  apphcation  with  Customs  for 
a  special  permit  for  the  immediate 
delivery  for  the  transportation  of  fresh 
fruits  and  vegetables  for  human 
consumption  arriving  from  Canada  or 
Mexico  to  the  importer's  premises,  if 
within  the  port  of  importation. 

After  a  review  of  the  matter.  Customs 
is  proposing  expanding  the  port  limits 
for  both  Hidalgo  and  Progreso.  These 
proposed  boundaries  were  designed  to 
accommodate  aill  active  produce  sheds 
and  to  simplify  the  descriptions  of  the 
port  limits.  Customs  believes  these 
proposed  boundaries  will  be  sufficient 
to  allow  all  active  produce  sheds  the 
privilege  of  operating  under  §  142.21(b), 
Customs  Regulations,  without  the  need 
for  further  expansion  in  the  near  future. 
Customs  also  believes  the  existing  staffs 
at  both  ports  will  be  sufficient  to 
accommodate  any  additional  workload. 

If  the  proposed  changes  are  adopted, 
the  list  of  Customs  regions,  districts,  and 
ports  of  entry  in  §  101.3(b),  Customs 
Regulations,  will  be  amended 
accordingly.      i 

Hidalgo  I 

By  E.O.  3609,  dated  January  9, 1922. 
and  effective  February  1. 1922,  the  port 
of  Hidalgo.  Texas,  was  established. 
However,  the  geographic  limits  of  the 
port  were  undefined. 

Under  this  proposal,  the  port  limits  of 
Hidalgo  would  include  the  following 
territory: 
^ 

On  the  south,  the  Rio  Grande  River  on  the 
east.  FM  (Farm  to  Market)-1423  from  the  Rio 
Grande  River  north  to  State  Highway  107, 
east  on  State  Highway  107  to  FM-493  and 
north  on  FM-493  to  FM-2812;  on  the  north, 
FM-2812  west  to  U.S.  Highway  281  then  south 
on  U.S.  Highway  281  to  FM-1925  and  west  on 
FM-1925  to  FM^l;  on  the  west,  south  on 
FM-881  to  FM-492  then  west  on  FM-492  to 
FM-2894;  south  on  FM-2894  to  old  U.S. 


Highway  83:  west  on  old  U.S.  Highway  83  to 
FM-2062:  south  on  FM-2062  to  the  Rio  Grande 
River. 

Progreso 

By  T.D.  76-339.  published  in  the 
Federal  Register  on  December  16, 1976 
(41  FR  54927),  the  geographical  limits  of 
Progreso,  Texas,  included  the  following 
territory: 

Beginning  at  the  intersection  of  Mile  9 
North  Road  and  the  Cameron  County  and 
Hidalgo  County  line  proceedmg  in  a  westerly 
direction  along  Mile  9  North  Road  to  its 
intersection  with  Mile  d'l  West  Road,  then 
proceeding  in  a  southerly  direction  along 
Mile  6V2  West  Road  and  a  continuation 
thereof  to  its  intersection  with  the  United 
States-Mexico  international  boundary,  then 
proceeding  in  a  easterly  direction  along  the 
United  States-Mexico  international  boundary 
to  its  intersection  with  the  Cameron  County 
and  Hidalgo  County  Line,  then  proceeding  in 
a  northerly  direction  on  the  Cameron  County 
and  Hidalgo  County  Line,  to  its  intersection 
with  Mile  9  North  Road. 

The  proposed  change  would  extend 
the  existing  port  limits  of  Progreso  to 
include  the  following  territory: 

On  the  south,  the  Rio  Grande  River:  on  the 
east,  the  county  line  separating  Hidalgo  and 
Cameron  Counties  from  the  Rio  Grande  River 
north  to  State  Highway  107;  on  the  north. 
State  Highway  107  west  from  the  county  line 
to  FM  (Farm  to  Market)-1423;  and  on  the 
west,  FM-1423  south  from  State  Highway  107 
to  the  Rio  Grande  River. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)).  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch, 
U.S.  Customs  Service,  1301  Constitution 
Avenue.  NW.,  Room  2426,  Washington. 
DC.  20229. 

Authority 

This  change  is  proposed  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914.  38 
Stat.  623.  as  amended  (19  U.S.C.  2).  and 
delegated  to  the  Secretary  of  the 
Treasury  by  Executive  Order  No.  10289. 
September  17, 1951  (3  CFR  1949-1953 
Comp.  Ch.  II)  and  pursuant  to  authority 
provided  by  Treasury  Department  Order 
No.  101-5  (47  FR  2449). 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Imports.  Organization. 


Federal  Register  /  Vol.  49.  No.  173  /  Wednesday.  September  5.  1984  /  Pro]>08ed  Rules 


Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  rRlating  to  an  initial  and 
final  regulatory  flexibility  analysis  {5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal.  Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of 
Cusfoms-reiated  activity  in  various  parts 
of  the  country.  Although  this  change 
may  have  a  limited  effect  upon  some 
small  entities  in  the  Hidalgo  and 
Progreso.  Texas,  areas,  it  is  not 
expected  to  be  significant  t)ecause  the 
extension  of  the  limits  of  Customs  ports 
of  entry  in  other  locations  has  not  had  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  to 
the  extent  contemplated  by  the 
Regulatory  Flexibihty  Act.  Accordingly, 
it  is  certified  under  the  provisions  of 
section  3  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605fb))  that  the 
amendment,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

Because  the  proposed  amendment 
relates  to  the  organization  of  the 
Customs  Service,  pursuant  to  section 
1(a)(3)  of  E.0. 12291  this  proposal  is  not 
subject  to  the  Executive  Order. 

Drafting  Information 

The  principal  .author  of  this  document 
was  Glen  E.  Vereb.  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 
William  Von  Raab, 
Commissioner  of  Customs. 

Approved:  August  17.  1964 
John  M.  Walker.  Jr. 
Assistant  Secretary  of  the  Treasury. 

[FR  Doc  84-.2»t3«  FiiMJ  »-4-84  8:4S  wnj 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

1  Notice  No.  541] 

Establishment  of  Sonoma  Mountain 
Viticulturai  Area 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticulturai  area  in  Sonoma  County, 


California,  to  be  known  as  "Sonoma 
Mountain."  This  proposal  is  the  result  of 
a  petition  submitted  by  Mr.  David 
Steiner.  a  grape  grower  in  the  proposed 

area.  The  establishment  of  viticulturai 
areas  and  the  subsequent  use  of 
viticulturai  area  names  as  appellations 
of  origin  in  wine  labeling  and 
advertising  will  help  consumers  better 
identify  wines  they  purchase.  The  use  of 
this  viticulturai  area  as  an  appellatjon  of 
origin  will  also  help  winemakers 
distinguish  their  products  from  wines 
made  in  other  areas. 

DATE:  Written  comments  must  be 
received  by  October  22, 1984. 

ADDRESSES:  Send  written  comments  to: 
Chief  FAA.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  P.O.  Box  385.  Washington.  DC 
20044-0385  (Attn;  Notice  No.  541). 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
the  written  comments  will  be  available 
far  public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Office  of  Public  Affairs  and  Disclosure, 
Room  4407,  Federal  Building.  Ulh  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Linthicum.  FAA.  Wine  and  Beer 
Branch.  (202)  566-7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATT-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  the 
establishment  of  definitive  viticulturai 
areas.  The  regulations  also  allow  the 
name  of  an  approved  vnticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wme  advertisements 

On  October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  17  CFR, 
providing  for  the  listing  of  approved 
American  viticulturai  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origins. 

Section  4.25a(e)(l).  Title  27.  CFR. 
defines  an  American  viticulturai  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  '4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticulturai  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticulturai  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticulturai  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petibon: 


(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticulturai  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticulturai  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticulturai  area, 
based  on  the  features  which  can  be 
found  on  the  United  States  Geological 
Survey  (U.SG.S.)  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundanes  prominently 
marked. 

Petition 

ATF  has  received  a  petition  proposing 
a  viticulturai  area  in  Sonoma  County. 
California,  to  be  known  as  "Sonoma 
Mountain."  The  proposed  Sonoma  " 
Mountain  area  is  entirely  included 
within  the  approved  Sonoma  Valley  and 
North  Coast  areas.  The  proposed 
Sonoma  Mountain  area  consists  of 
approximately  5.000  acres  containing 
633  acres  of  grapevines. 


Name 

Sonoma  Mountain  is  a  prominent 
geographical  feature  which  has  been 
historically  known  by  this  name.  The 
name  "Sonoma"  was  first-given  to  the 
area  by  General  Manano  Guadahipe 
Vallejo,  beheving  that  it  was  the  Indian 
word  for  Valley  of  the  Moon,  a  naow 
applied  to  Sonoma  Valley  by  the 
Indians.  General  Vallejo  established  the 
town  of  Sonoma  in  1835.  The  name 
"Sonoma,"  which  applies  to  the  valley. 
was  also  applied  to  the  range  on  the 
western  side  of  the  valley,  and  to  the 
most  prominent  peak  of  that  rar^e. 

Geographical  Features  Which  Affect 
Viticultnral  Features 

The  proposed  Sonoma  Mountain  area 
is  distinguished  from  surrounding  areas 
by  a  "thermal  belt"  phenomenon 
common  on  the  slopes  of  valleys  in 
Mediterranean  climate  systems.  The 
thermal  belt  phenomenon,  characterized 
by  drainage  of  cold  air  and  fog  from  the 
slopes  to  lower  elevations,  is  manifested 
by  lower  maximum  temperatures  and 
higher  minimum  temperatures,  year- 
round,  than  lower  elevahons.  In  the 
Sonoma  Valley,  the  lowest  elevation  of 
the  thermal  belt  is  generally  considered 
to  be  around  400  feet  above  mean  sea 
level  At  a  certain  high  elevation,  the 
thermal  belt  phenomenon  would  be 
expected  to  dissipate,  due  to  the  overall 
lowering  of  temperatures  common  at 
higher  elevahons.  The  upper  pomt  at 
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which  the  thermal  belt  climate 
phenomenon  is  overshadowed  by  the 
affect  of  higher  elevation  has  not  been 
accurately  determined  on  Sonoma 
Mountain  because  the  steep  terrain  of 
the  higher  elevations  makes  most 
agricultural  activities  impractical. 
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The  petitioner  claims  that  Laurel  Glen 
is  more  remote  from  marine  influences 
and  this  accounts  for  the  higher  mean 
high  temperature.  However,  the  mean 
low  temperature  is  consistent  with  other 
mountain  temperatures,  in  contrast  to 
valley  floor  temperatures. 

Boundaries 

The  eastern  boundary  of  the  proposed 
area  is  the  400-foot  contour  line,  the 
lower  elevation  of  the  thermal  belt 
phenomenon,  as  previously  discussed. 
The  petitioner's  western  boundary 
incorporated  the  boundary  of  the 
Sonoma  Valley  viticultural  area. 
However,  a  simple  examination  of  the 
Glen  Ellen  and  Kenwood  maps  shows 
that  the  terrain  is  very  steep  beginning 
at  elevations  of  about  1200  to  1600  feet 
above  mean  sea  level.  The  steep  terrain 
IS  a  geographical  feature  which  makes 
viticulture  impractical.  Moreover,  the 
thermal  belt  phenomenon  is  dissipated 
at  higher  altitudes.  Therefore.  ATF  has 
modified  the  peitioner's  western 
boundary  by  using  contour  lines  at 
elevations  above  which  viticultural 
activities  are  impractical,  and  above 
which  the  thermal  belt  phenomenon  is 
dissipated. 

The  proposed  boundary  of  the 
Sonoma  Mountain  area  is  described  in 
the  proposed  §  9.102. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  proposing  Sonoma 
Mountain  as  a  viticultural  area  that  it  is 
endorsing  the  quality  of  the  wine  from 
ihis  area.  ATF  is  proposing  this  area  as 
being  distinct  and  not  better  than  other 
dieas.  By  proposing  this  area,  Sonoma 
Mountain  wine  producers  would  be 
a  1  iwed  to  claim  a  distinction  on  labels 


and  m  advertisements  as  to  the  origin  of 
the  grapes.  Any  commercial  advantage 
gained  can  only  come  from  consumer 
acceptance  of  Sonoma  Mountain  wines. 

Regulatory  Fle.xibiiity  Act 

The  provision  of  the  Regulatory 
Fle.xibiiity  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

It  is  hereby  certified  under  the 
provisions  of  Section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  that  this 
notice  of  proposed  rulemaking,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Compliance  With  Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  the  Bureau  has  determined  that 
this  proposal  is  not  a  major  rule  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more: 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(r)  Significant  adverse  ettects  on 
competition,  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations.  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation— Written  Comments 

ATF  requests  comments  concerning 
this  proposed  viticultural  area  from  all 
interested  persons.  Furthermore,  while 
this  document  propose  possible 
boundaries  for  the  Sonoma  Mountain 
viticultural  area,  comments  concerning 
other  possible  boundaries  for  this 
viticultural  area  will  be  given 
consideration. 


Comments  received  before  the  closing 
date  will  be  carefully  considered. 
Comments  received  after  the  closing 
date  and  too  late  for  consideration  will 
be  treated  as  possible  suggestions  for 
future  ATF  action. 

ATF  will  not  recognize  any  material 
or  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be  in 
the  comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
'  regulations  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  45-day  comment  period.  The  request 
should  include  reasons  why  the 
commenter  feels  that  a  public  hearing  is 
necessary.  The  Director,  however, 
reserves  the  right  to  determine,  in  light 
of  all  circumstances,  whether  a  public 
hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  John  A.  Linthicum,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority 

Accordingly,  under  the  authority  in  27 
U.S.C.  205,  the  Director  proposes  the 
amendment  of  27  CFR  Part  9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9,  Subpart  C.  is  amended  bv 
addmg  the  heading  of  §  9.102  to  read  as 
follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

*  *  •  *  « 

9.102    Sonoma  Mountain. 

♦  «         •         «         « 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.102  to  read  as  follows: 

§9.102    Sonoma  Mountain. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Sonoma  Mountain." 

(b)  Approved  maps.  The  approved 
maps  for  determining  the  boundary  of 
the  Sonoma  Mountain  viticultural  area 
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are  2  U.S.G.S.  topographic  maps  in  the 
7.5  minute  series,  as  follows: 

(1)  Glen  Ellen.  Calif.,  dated  1954, 
photorevised  1980,  and 

(2)  Kenwood.  Calif.,  dated  1954. 
photorevised  1980 

(c)  Boundary:  The  Sonoma  Mountain 
viticullurai  area  is  located  in  Sonoma 
County,  California.  The  boundary  is  as 
follows: 

(1)  The  beginning  point  is  the  point  at 
which  the  1600-foot  contour  line  crosses 
the  section  line  dividing  Section  22  from 
Section  23.  in  Township  6  Xorth.  Range 
7  West. 

(2)  The  boundary  follows  this  section 
line  north  to  the  800- foot  contour  line. 

(3)  The  boundary  follows  the  800-foot 
contour  line  westerly,  easterly,  and 
northerly  to  Bennett  Valley  Road. 

(4)  The  boundary  follows  Bennett 
Valley  Road  easterly  to  Enterprise  Road. 

(5]  The  boundary  follows  Enterprise 
Road  southeasterly  to  an  unnamed 
stream,  in  Section  7,  Township  6  North, 
Range  7  West,  which  crosses  Enterprise 
Road  near  the  pomt  at  which  the  road 
turns  from  an  easterly  to  a  southerly 
direction. 

(6)  The  boundary  follows  this  stream 
eas'terly  to  the  400-foot  contour  line. 

(7)  The  boundary  follows  the  400-foot 
contour  line  southerly  to  the  township 
line  dividing  Township  6  .\orth  from 
Township  5  .North. 

(8)  The  boundnry  follows  a  straight 
line  extension  of  this  township  line  west 
to  the  1200-foot  contour  line. 

(9)  The  boundary  follows  the  1200-foo( 
contour  line  northwesterly  to  the  range 
line  dividing  Range  6  West  from  Range  7 
West. 

(10)  The  boundary  follows  this  range 
line  south  to  the  1600-foot  contour  line. 

(Ill  The  boundary  follows  this 
contour  line  westerly  to  the  beginning 
point. 

Signed  August  27,  1984. 
Stephen  E.  Higgins, 
Director. 

If""  Dnc   84-2340-  FlleC  9  4  H4   8  4.'.  ami 
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action:  Extension  of  public  comment 
periods. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50,  53,  and  58 

IAD-FRL-2664-51 

National  Ambient  Air  Quality 
Standards  for  Particulate  Matter, 
Ambient  Air  Quality  Surveillance  for 
Particulate  Matter,  and  Ambient  Air 
Monitoring  Reference  and  Equivalent 
Methods;  Proposed  Rules 

agency:  Environmental  Protection 
Agency. 


summary:  On  March  20,  1984,  EPA 
proposed  revisons  to  the  national 
ambient  air  quality  standards  for 
particulate  matter  in  40  CFR  part  50  (49 
FR  10408).  and  to  EPA's  regulations 
concerning  ambient  air  quality 
surveillance  in  40  CFR  Part  58  (49  FR 
104351  and  ambient  air  monitoring 
reference  and  equivalent  methods  in  40 
CFR  Pa.rt  53  (49  FR  10454).  On  May  25. 
1984.  EPA  extended  the  public  comment 
periods  on  the  three  proposals  and  the 
deadlines  for  rebuttal  and 
supplementar>'  information  submitted 
pursuant  to  section  307id)(5){iv)  of  the 
Clean  Air  Act  regarding  comments 
received  at  the  April  30,  1984  public 
hearing  to  a  common  date  of  September 
17.1984  (49  FR  22109) 

Today's  notice  extends  the  period  for 
public  comment  on  the  Parts  50.  53,  and 
58  proposals  and  on  the  public  hearing 
to  November  16.  1984.  This  action  is 
being  taken  in  response  to  public 
requests  for  additional  time  to  prepare 
comments  on  the  March  20  proposals. 
DATE:  Written  comments  on  these 
proposed  rules  must  be  received  by 
November  16.  1984. 

ADDRESSES:  Submit  comments 
(duplicate  copies  are  preferred]  on  the 
proposed  revisions  to  the  national 
ambient  air  quality  standards  for 
particulate  matter  to:  Central  Docket 
Section  (LE-131).  Envircnmenta! 
Protection  Agencv.  Attn:  Docket  No.  A- 
82-37.  401  M  Street,  SW..  Washington. 
D.C.  20460.  Comments  on  the  proposed 
revisions  to  EP.'\'s  regulations  on 
ambient  air  quality  surveillance  for 
particulate  matter  should  be  sent  to  the 
same  address.  Attn:  Docket  No.  A-83- 
13.  Comments  on  the  proposed  revisions 
to  the  ambient  air  monitonng  reference 
and  equivalent  methods  should  also  be 
sent  to  the  same  address,  Attn:  Docket 
A-82-43.  The  dockets  are  located  in  the 
Central  Docket  Section  of  the 
Environmental  Protection  Agency,  West 
Tower  Lobby  Gallery  I,  401  .M  Street. 
SW..  Washington,  d!c. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  H.  Haines.  Strategies  and  Air 
Standards  Division,  Office  of  Air 
Quality  Planning  and  Standards.  U.S. 
Environmental  Protection  Agency.  MD- 
12.  Research  Triangle  Park,  NC.  27711, 
Telephone  (919)  541-5531  (FTS:  629- 
5531). 

SUPPLEMENTARY  INFORMATION:  EPA  is 

further  extending  the  public  comment 
period  in  response  to  requests  from  the 
public.  Furthermore,  as  announced  in 


the  March  20. 1984  Part  50  and  Part  58 
notices,  EPA  will  provide  an  additional 
review  period.  This  additional  review 
will  be  for  the  limited  purpose  of 
allowing  comment  on  the  implications,  if 
any,  for  the  air  quality  standards  and 
the  air  quality  surveillance  regulations 
of  EPAs  proposals  concerning:  (1) 
Requirements  for  preparatior;.  adoption 
and  submittal  of  implementation  plans 
in  40  CFR  Part  51  and  associated 
guidelines,  and  (2)  approval  and 
promulgation  of  implementahon  plans  in 
40  CFR  Part  52.  This  additional  review 
period  will  be  announced  when  the  Part 
51  and  Part  52  requirements  are 
proposed. 

With  todays  extension  the  pubhc  will 
have  been  given  some  eight  months  to 
prepare  comments  on  the  proposed  air 
quality  standards  and  related 
monitoring  and  8ur\'eillance  regulations. 
EP.^,  therefore,  does  not  anticipate  the 
need  for  further  extensions  of  the 
comment  period  beyond  November  16, 
1984  for  the  Part  50.  Part  53  and  Part  58 
proposals  per  se. 

Dated:  August  29.  1994. 
John  C.  Topping, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

{FR  Doc  84-23424  Filed  »-4-»4:  8:4S  »m] 
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40  CFR  Part  81 

[EPA  Actton  NE  1514;  A-7-FRL-2e64-«] 

Revision  to  Attainment  Status 
Designations;  State  of  Nebrasica 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  rulemaking. 


summary:  On  February  13, 1984,  the 
Nebraska  Department  of  Environmental 
Control  submitted  a  request  that  the 
nonattainment  area  at  llth  and  Nicholas 
Streets  in  Omaha  be  redesignated  to 
attainment  of  the  primary  total 
suspended  particulate  (fSPJ  standard. 
Supplementary  information  was 
submitted  by  the  State  on  March  2,  1984. 
The  purpose  of  today's  notice  is  to 
discaiss  the  State's  submission.  EPA's 
proposed  action,  and  to  invite  the  public 
to  comment  on  the  proposed  action. 

DATE:  Comments  must  be  received  on  or 
before  October  S.  1984. 

ADDRESSES:  Comments  should  be 
addressed  to  Mary  C.  Carter, 
Environmental  Protection  Agency, 
Region  VII,  Air  Branch,  324  East  ilth 
Street,  Kansas  City,  Missouri  64106, 
Copies  of  the  State  submission  are 


35030  Federal  Register  /  Vol.  49.  No.  173  /  Wednesday.  September  5.  1984  /  Proposed  Rules 


available  for  inspection  during  normal 
business  hours  at  the  above  address  and 
at  the  following  location:  Nebraska 
Department  of  Environmental  Control. 
Air  Pollution  Control  Division.  Box 
94877,  State  House  Station,  301 
Centennial  Mall  South,  Lincoln. 
Nebraska  68509. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mary  C.  Carter  at  (816)  374-3791,  FTS 

758-3-91. 

SUPPLEMENTARY  INFORMATION*.   Section 

107(ii)  of  the  Clean  Air  Act.  as  amended 
(.Act)  required  each  state  to  list  all  areas 
within  the  state  as  meeting  or  not 
meeting  the  National  Ambient  Air 
Quality  Standards  (N.AAQS). 
Attainment  status  designations  were 
initially  promulgated  on  March  3. 1978. 
in  the  Federal  Register  at  43  FR  8962. 
The  Act  specified  that  these 
designations  be  based  on  air  quality 
control  regions  (AQCRs)  or  any 
subportions  of  AQCRs.  Section  107(d)(5) 
provides  that  the  state  may  revise  the 
list  of  AQCRs,  or  portions  thereof,  as 
appropriate,  and  submit  such  list  to  EPA 
for  consideration. 

In  the  March  3, 1978,  Federal  Register 
areas  were  classified  as  attainment, 
unclassified,  nonattainment  of  the 
primary  (and  secondary)  standards,  or 
nonattainment  of  the  secondary 
standard  only  (where  the  secondary 
standards  differs  from  the  primary 
standard).  An  attainment  area  is  one  in 
which  the  measured  or  predicted  air 
quality  does  not  exceed  the  ambient  air 
quality  standards.  An  unclassified  area 
is  one  for  which  there  are  insufficient 
data  to  determine  whether  the  area  is 
attainment  or  nonattainment.  A  primary 
nonattainment  area  is  one  in  which  the 
air  quality  is  worse  than  the  primary  or 
health-based  standard.  A  secondary 
nonattainment  area  is  one  in  which  the 
air  quahty  is  attaining  the  primary 
standard,  but  not  the  secondary  or 
welfare-based  standard.  For  certain 
pollutants,  secondary  air  quality 
standards  are  more  stringent  than 
primary  standards. 

To  redesignate  an  area,  the  state  must 
show  that  there  were  no  violations  of 
the  standards  during  the  most  recent 
eight  consecutive  quarters  of  ambient 
air  quality  monitoring.  Additionally,  the 
state  must  demonstrate  that  the 
reductions  in  pollution  levels  are 
attributable  to  the  implementation  of  a 
control  strategy. 

On  February  13, 1984,  the  State  of 
Nebraska  submitted  a  request  for 
redesignation  of  the  11th  and  Nicholas 
Streets  nonattainment  area  in  Omaha  to 
attainment  of  the  primary  total 
suspended  particulate  (TSP)  standard. 


The  submission  contained  monitoring 
data  showing  no  violations  of  the 
primary  TSP  standard  for  eight 
consecutive  quarters  in  1982  and  1983. 

Material  submitted  by  the  State  on 
March  2, 1984,  referenced  an  RFP  report 
which  confirmed  that  the  control 
strategy  contained  in  the  approved  State 
Implementation  Plan  (SIP)  had  been 
implemented  in  accordance  with  the 
SIP. 

Review  of  the  information  submitted 
by  the  State  indicates  that  the  area 
meets  the  requirements  for 
redesignation  from  nonattainment  of 
both  the  primary  and  secondary  TSP 
standards  to  nonattainment  of  the 
secondary  TSP  standard  only. 

Final  promulgation  of  this  action  at 
the  close  of  the  present  public  comment 
period  would  remove  the  construction 
ban  on  major  stationary  sources  of  TSP 
which  is  currently  in  effect  in  this  area. 
See  the  Federal  Register  of  March  28. 
1983  (48  FR  12717),  for  a  discussion  of 
the  construction  ban. 

Proposed  Action 

EPA  proposes  to  remove  the  primary 
nonattainment  designation  and  retain 
the  secondary  nonattainment 
designation  for  the  TSP  standards  at  the 
11th  and  Nicholas  Streets  nonattainment 
site  in  Omaha. 

EPA  is  soliciting  comments  on  the 
State's  submission  and  on  EPA's  action 
proposed  in  this  document.  The 
Administrator  will  consider  comments 
recived  in  deciding  to  approve  or 
disapprove  this  submission. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  Section  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

This  notice  is  issued  under  the 
authority  of  Section  107(d)  of  the  Clean 
Air  Act.  as  amended.  42  U.S.C.  7407(d). 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations,  Air 
pollution  control.  National  parks, 
Wilderness  areas* 

Daled;  August  2,  1984. 
Morris  Kay, 
Regional  Administrctor. 

\FR  Uk  M-23420  Filed  9-4-84;  8:45  am) 
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40  CFR  Part  180 
[OPP-300095;  FRL-2663-5) 

Alpha-<P-Nonylphenyl)-Omega- 
Hydroxypoly(Oxypropylene)  Block 
Polymer  With  Poly  (Oxyethylene); 
Proposed  Exemption  From  the 
Requirement  of  a  Tolerance; 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
expand  the  exemption  from  the 
requirement  of  a  tolerance  for  alpha-[p- 
nonylphenyl)-omegQ- 
hydroxypoly(oxypropylene)  block 
polymer  with  poly  (oxyethylene)  when 
used  as  a  surfactant  in  pesticide 
formulations.  This  proposed  regulation 
was  requested  by  Quaker  Chemical 
Corp. 

DATE:  Written  comments  must  be 
received  on  or  before  October  5. 1984. 
ADDRESS:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-300095]  to: 
Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  D.C.  20460 
In  person,  deliver  comments  to: 
Registration  Support  and  Emergency 
Response  Branch,  Registration 
Division  (TS-767),  Environmental 
Protection  Agency,  Rm.  724A.  CM  «2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  "confidential" 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
N.  Bhushan  Mandava  (703)  557-7700. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  Quaker  Chemical  Corp.,  the 
Administrator  proposes  to  amend  40 
CFR  180.1001(c)  by  expanding  the 
existing  exemption  from  the  requirement 
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'of  a  tolerance  for  a/pAo-(/)-nonylphenyl)- 
omp^'G-hydroxypolyloxypropyrene) 
block  polymer  witii  poly  (oxyethylenej 
(the  entry  appears  incorrectly  mthe  CFR 
because  of  a  typographical  error— 
"o//o/)o-(p-,\onylphenyl  )-o/p/)o  '    '    ';" 
should  read  "o/pAo-lp-Nonyiphenyl)- 
omega  '  '  *").  The  ingredient  is  listed 
for  use  as  a  surfactant  in  pesticide 
formulations,  and  the  amendment  would 
expand  the  polyoxypropvlene  content 
from  20-60  moles  to  10-60  moles,  the 
polyoxyethylene  content  from  30-^«0 
moles  to  10-60  moles,  and  the  molecular 
weight  from  2.100-7,  100  to  1,200-7,100. 
A  separate  entry  is  not  necessary  in 
order  to  reflect  this  change. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesiicidal  efficacy  of  their  own): 
Solvents  such  as  water:  baits  such  as 
sugar,  starches,  and  meat  scraps:  dust 
carriers  such  as  talc  and  clay:  fillers; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  'inert'  is  not 
intended  to  imply  nontoxicity:  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicoiogical  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  Alpha-[p- 
nonylphenyl  \-omega- 
hydroxypolyl  oxypropylene)  block 
polymer  with  poly(oxyethylene). 

Name  and  address  of  requestor. 
Quaker  Chemical  Corp.,  Conshohocken. 
PA  19428. 

Bases  for  approval.  The  parent 
surfactant  is  already  cleared  under  40 
CFR  180,1001(c)  under  the  general 
heading  "o//)/?o-(p-nonylphenyl)-ome^o- 
hydro\ypoly(oxypropyleneJ  block 
polymer  with  polyfo'xyethylene)":  the 
polyoxypropvlene  content"  is  20-60 
moles;  polyoxyethylene  content  is  30-80 
moles:  and  molecular  weight  is  2,100- 
7.1(X).  The  present  clearance  can  be 
amended  to  reflect  this  modest  change 
in  the  moles  of  polyoxypropylene  and 
polyoxyethylene.  the  Agency  does  not 
consider  this  change  in  the 
polyoxypropylene  and  polyoxyethylene 
content  to  be  of  toxicoiogical 
significance.  Accordingly,  the  present 
entry  in  40  CFR  ISOlOOlic)  should  be 
amended  to  reflect  the  change  in 
polyoxypropvlene  content  from  20-60 
moles  to  10-60  moles,  polyoxyethylene 


content  from  30-80  moles  to  10-80 
moles,  and  molecular  weight  from  2,100- 
".100  to  1,200-7,100. 

Based  on  the  above  information,  and 
review  of  ity  use,  it  has  been  found  that, 
when  used  in  accordance  with  good 
agricultural  practices,  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environrrent  It  is 
concluded,  therefore,  thai  the  proposed 
amendment  to  40  CFR  Part  180  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act, 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number.  "|OPP-3()0095),"  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  8  a.m.  to  4  p,m,,  .Monday 
through  Friday,  except  legal  holidays. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354,  94  Stat.  1164,  5  U.SC.  601-612),  the 
.Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  sjgnificant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  m 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec  408(ej,  68  Stat  514  121  L'.S.C  346a(e)]) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests 

Dated;  .August  15,  1984, 

Douglas  D.  Campt, 

Director  Registrouon  Division.  Office  of 
Pesticide  Programs 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180, 1001(c)  be  amended  by  revising  the 
entry  oyp/;o-(jD-Nonylphenyl )-o//?/;o-- 
hydroxypoly(oxypropylen"e)  block 
polymer  with  poly(oxyethylene),  to  read 
as  follows: 

§  180.1001    Exemptions  from  th« 
r»quir»m«nts  of  ■  tol*ranc«. 


(c) 


Inert  ngrediena 


>44>'i».y>.SonvtpheV-0''WSW'»«JrorvD<yviorvD'Opvtef>el       block 
P0ivl0}tyemy1ene)    oo'vo'vcx-ooviene    ocxiieni   o<    10-60   rnoie» 
conteni  of  10-80  motes  Twiecuiar  «»«igni  1,200-7, ix 


O0tvm«r      wiih 
poiyoxysmytene 
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ACTION:  Proposed  rule:  notice  of  public 
hearing,  and  reopening  of  comment 
penod:  correction. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for  tf>e 
Interior  Least  Tern;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 
Interior 


SUMMARY:  The  Service  gave  notice  in 
the  Federal  Register  of  August  22. 1984 
(49  FR  33296),  that  a  public  hearing 
would  be  held  in  Omaha,  Nebraska,  on 
the  proposed  determination  of 
endangered  status  for  the  interior  least 
tern  and  that  the  comment  period  on  the 
proposal  was  reopened.  In  the 
"SUPPLEMENTARY  INFORMATION" 
section,  middle  paragraph,  the  meeting 
location  of  the  hearing  should  be 
changed  to  read  the  Peter  Kiewit 
Conference  Center  Room  102, 1313 
Famam  on  the  Mall,  Omaha.  Nebraska, 
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In  the  last  paragraph  of  that  section  lht> 
dci'e  for  receipt  of  written  comments 
should  read  September  25.  19H4  'I'he 

othrr  sections  of  tnat  n-'t^  e  rfiMin  is 
published. 

DATES:  The  comment  period  u.is 
rpi;pened  August  22.  19i>4.  The  public 
h;:aring  vmII  be  held  on  September  11. 
1S84.  from  6; JO  p.m.  to  10:i.)0  p.m   in 
Omaha.  Nebraska.  Comments  on  the 
P-^oposal  must  be  receiv  ed  b>  Si  p^t-niber 
20   1984 


ADDRESSES:  The  public  hearing  will  be 
i.  ii!  ,i\  -he  Pe'er  Kiewit  Conference 
Center.  Room  102, 1313  Farnam  on  the 
Mall,  Omaha.  Nebraska.  Written 
comments  and  materials  should  be  sent 
to  the  Regional  Director.  U.S.  Fish  and 
Wildlife  Service,  Federal  Building.  Fort 
Snelling,  Twin  Cities.  Minnesota  55111. 
FOR  FURTHER  INFOHMATION  CONTACT: 
For  information  on  the  public  hearing. 
contact  Dr.  Jam^es  Miller.  Staff  Biologist. 
Endangered  Species  Division,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  25486. 
Denver  Federal  Center.  Denver, 


Colorado  80225  (303/2.34-24961  For  olher 
information  regarding  the  proposed  rule. 
contact  Mr.  James  M  Engel.  Endange'-ed 
Species  Specialist.  US  Fish  and 
Wildlife  Service.  Federal  Building  Fort 
Snelling.  Twin  Cities.  Minnesota  S'im 
(612/725-3276  or  FTS  725-3276] 

Dated;  August  28, 1984 
J.  Craig  Potter, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

|FK  DiK  84-23382  Filed  9  '1  84:  8-4!  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains   docunients   other  ttian   rules   or 
proposed   rules   that   are   appticabie   to   the 
public    Notices  of   hearings  and 
investigations,   committee  meetings,  agency 
decisions   and    rulings,    delegations   of 
authonty,   filing   o'   petitions   and 
applications  and   agency  statements  of 
organization   and   functions   are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Natural  Resource  Management  Guide 
Meeting 

AGENCY:  Farmers  Home  Administration. 

L'SD.A. 

action:  Notice  of  meeting. 

summary:  The  Farmers  Home 
Administration  (FmHA)  State  Office 
located  in  Stillwater,  Oklahoma,  is 
annoLincing  a  public  information 
meeting  to  dibcuss  its  draft  Natural 
Resource  Management  Guide. 
DATES:  Meeting  on  September  6. 1984. 
2:00  p.m.  to  4;00  p.m. 

Comments  must  be  received  no  later 
than  October  6. 1984. 
ADDRESSES:  Meeting  location  at  FmHA 
Conference  Room.  Agricultural  Center 
Building,  Stillwater.  Oklahoma. 

Written  Comments  and  Further 
Information  Will  Be  Addressed  to:  Larry 
E.  Stephenson,  State  Director,  Farmers  " 
Home  Administration,  Agricultural 
Center  Building.  Stillwater,  Oklahoma 
74074  (405/624-43291, 

All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  FmHAs 
Oklahoma  State  Office  has  prepared  a 
drafl  Natural  Resource  Management 
Guide.  The  Guide  is  a  brief  document 
describing  the  major  environmental 
standards  and  review  requirements  that 
have  been  promulgated  at  the  Federal 
and  State  levels  and  that  affect  the 
financing  of  FmHA  activities  in 
Oklahoma.  The  purpose  of  the  meeting 
is  to  discusss  the  Guide  as  well  as  to 
consider  comments  and  questions  from 
interested  parties.  Copies  of  the  Guide 
can  be  obtained  by  writing  or 
telephoning  the  above  contract. 

Any  person  or  organization  desiring  to 
present  formal  comments  or  remarks 


during  the  meeting  should  contact 
FmH.A  in  advance,  if  possible,  it  will 
also  be  possible  at  the  start  of  the 
meeting  to  make  arrangements  to  speak. 
Time  will  be  availnble  during  the 
meeting  to  informallv  present  brief, 
general  remarks  or  pose  questions. 
Additionally,  a  30-dd\  period  for  the 
submission  of  written  comments  will 
follow  the  meeting. 

Dated:  August  30.  1984, 
Michael  E.  Brunner, 

Associate  Administrator.  Farmers  Home 
Administration. 

^^  Hoc   M-:j4<)4  Fied  (^-4-84:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposals  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  351, 

Agency:  International  Trade 
Administration 

TitJe:  Statement  by  Foreign  Importer  on 
Vessel  Repair  Parts 

Form  Numbers:  Agencv— ITA  686-P 
EAR  373.8:  OMB  0625-0137 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  50  respondents;  13  reporting 
hours 

Needs  and  Uses  The  Aircraft  and 
Vessel  Repair  Station  Procedures 
provides  a  blanket  approval  for 
supplying  U.S.  origin  commodities  to 
aircraft  and  vessels  of  friendly 
countries.  If  the  application  is 
approved,  the  foreign  importer  will 
not  be  required  to  send  the  usual 
documents  to  his  U.S.  exporter  such 
as  an  Import  Certificate,  Consignee 
Purchaser  Certificate,  etc.  Also,  the 
U.S.  exporter  will  not  be  requested  to 
submit  these  documents 

Affected  Public:  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox,  395-3785 

Agency:  International  Trade 
Administration 


Title:  Statement  by  Ultimate  Consignee 
and  Purchaser 

Form  Numbers  Agencv — ITA  629-P 
EAR  375.2:  OMB— 0625-0136 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden  40.000  respondents;  20.000 
reporting  hours 

Needs  and  Uses;  Information  provided 
by  exporters  on  this  form  is  used  by 
licensing  personnel  in  the  Office  of 
Export  Administration  as  a  basis  for 
approving  or  rejecting  applications  for 
export  licenses 

Affected  Public;  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation;  Required  to 
obtain  or  retam  a  benefit 

O.MB  Desk  OfTicer:  Sheri  Fox.  395-3785 

Agency:  International  Trade 
Administration 

Title;  Swedish  Consignee's  Letter  of 
Assurance 

Form  Numbers:  Agency — EAR  372.5: 
O.MB— 062&-0142 

Type  of  Request;  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden;  125  respondents:  63  reporting 
hours 

Needs  and  Uses;  Under  this  procednre, 
the  U.S.  exporter  requests  his  Swedish 
customers  to  voluntarily  submit  a 
letter  affirming  that  they  will  not 
knowingly  divert  U.S.  imports 
contrary  to  U.S.  law.  When  the  letter 
is  available,  licensing  proceeds  on  a 
more  prompt  basis.  If  the  letter  is  not 
submitted,  a  Form — 629P  (Statement 
by  Ultimate  Consignee  and  Purchaser) 
is  required  for  each  export  transaction 
authorized  by  the  issuance  of  a 
validated  export  license 

Affected  Public:  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 

Frequency:  On  occasion 

Respondent's  Obligahon:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer;  Sheri  Fox.  395-3785 
Agency:  International  Trade 

Administration 
Title:  Statement  by  Foreign  Consignee  in 
Support  of  Special  License 
Application 
Form  Numbers;  Agency— ITA  6052-P 
OMB— 0625-0135 
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Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  5.000  respondents:  2.500 
reporting  hours 

Needs  and  Uses:  When  shipping 
commodities  to  certain  overseas 
destinations,  three  special  license 
procedures  require  foreign  consignees 
of  U.S.  exporters  to  provide  certain 
information.  The  information  is  used 
in  determining  whether  or  not  the  U.S. 
exporter  is  eligible  to  participate  in 
the  special  licensing  procedures — 
Rroject  Distribution,  and  Services 
Supply 

Affected  Public:  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

0MB  Desk  Officer:  Sheri  Fox.  395-3785 

Agency:  International  Trade 
.Administration 

Title:  Clearance  of  U.S.  Exports 

Form  Numbers:  Agency— EAR  386.2(d) 
EAR  386.3(j);  OMB— 0625-0051 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  200,000  respondents;  53,333 
reporting  hours 

Needs  and  Uses:  In  order  to  ensure 
compliance  with  the  Export 
Administration  Regulations,  the  Office 
of  Export  Administration  requires  that 
shipping  information  be  entered  on 
the  reverse  of  each  export  license  and 
on  the  Shipper's  Export  Decldrations. 
The  information  is  used  to  determine 
when  unauthorized  shipments  have 
been  made 

Aftpcted  Public:  Businesses  or  other  for- 
orofit  organizations,  small  businesses 
or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox,  395-3785 

Agency:  International  Trade 
Administration 

Title:  Exception  to  Requirement  of  Order 
Party  Signature 

Form  .Numbers:  Agency— EAR  372.6(c); 
OMB— 0625-0024 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  12  respondents:  3  reporting 
hours 

Needs  ^nd  Uses:  When  a  definite  order 
for  export  has  not  been  received  for  a 
shipment,  an  applicant  for  an  export 
license  may  request  a  waiver  of  the 
order  requirement.  The  information 
provided  is  used  to  decide  whether  or 
not  the  Department  of  Commerce  is 


justified  in  granting  an  exception  to 
the  requirement  that  an  exporter  have 
a  definite  order  before  an  export 
license  is  granted. 

Affected  Public:  Businesses  or  other  for- 
profit  organizations,  small  businesses 
yr  organizations 

Frequency:  On  occasion 

Respondent  s  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox,  395-3785 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Capital  Construction  Fund 
Deposit/Withdrawal  Report 

Form  Numbers:  Agency — NOAA  34-82; 
OMB— 0648-0041 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired 

Burden:  3,100  respondents:  775  reporting 
hours 

Needs  and  Uses:  The  Fishing  Vessel 
Capital  Construction  Fund  program  is 
a  tax  deferral  program  which  allows 
participating  fishermen  to  defer  the 
tax  on  vessel  income.  This  form  is 
used  to  provide  for  an  accounting  of 
respondent's  deposit/withdrawal 
activity.  It  is  used  to  check  for 
compliance  with  codified  limitations 
and  requirements  of  the  program. 

Affected  Public:  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 

Frequency:  Annually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox,  395-3785 
Copies  of  the  above  information 

collection  propos:ils  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer.  Edward  Michals  (202)  377-4217. 

Department  of  Commerce,  Room  6622, 

14th  and  Constitution  Avenue.  .N,W., 

Washington,  DC.  20230, 
Written  comments  and 

recommendations  for  the  proposed 

information  collection  should  be  sent  to 

the  OMB  Desk  Olfficer,  Room  3235.  New 

Executive  Office  Building,  Washington. 

DC.  20203, 

Dated:  August  29.  1984. 
Edward  Michals, 

Departmental  Clearance  Officer. 

|KR  Doc  84-23409  Filed  9-4-84:  8:45  am| 
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action:  Notice, 


International  Trade  Administration 
IA-351-401]  i 

Preliminary  Determination  o1  Sales  at 
Less  Than  Fair  Value;  Certain  Large 
Diameter  Carbon  Steel  Welded  Pipes 
From  Brazil        j 

agency:  International  Trade 
Administration,  ^mport  Administration. 
Commerce. 


SUMMARY:  We  preliminarily  determine 
that  certain  large  diameter  carbon  steel 
welded  pipes  from  Brazil  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value,  and  that  "critical 
circumstances"  do  not  exist  in  this  case. 
We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise,  and  to  require  a  cash 
deposit  or  the  posting  of  a  bond  for  each 
such  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  November  12, 1984, 

EFFECTIVE  DATE:  September  5, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  -AcotQ.  Office  of  Invesitgations, 
Import  Administration,  International 
Trade  Adm.inistration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230:  telephone:  (202)  377-3534, 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  certain  large  diameter 
carbon  steel  welded  pipes  (large 
diameter  pipes)  from  Brazil  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  lG73b)  (the  Act).  We 
also  determine  that  "critical 
circumstances"  do  not  exist  in  this  case 

We  found  tRat  the  foreign  market 
value  of  large  diameter  pipes  from  Brazil 
exceeded  the  United  States  price  on  33 
percent  of  the  U.S.  sales  compared.  The 
weighted-average  margin  is  2.67  percent. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  November  12, 1984. 

Case  History 

On  .March  21.  1984.  we  received  a 
petition  from  Berg  Steel  Pipe 
Coiporation  on  behalf  of  the  US. 
industry  producing  large  diameter  pipes. 
In  accordance  with  the  filing 
requirements  of  §  353  36  of  our 
regulations  (19  CFR  353.36),  the  petition 
alleged  that  imports  of  large  diameter 
pipes  from  Brazil  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Act,  and  that  these 
imports  are  materially  injuring,  or 


Federal  Register  /  Vol.  49.  No.  173  /  Wednesday.  September  5.  1984  /  NoUces 


35B3S 


threaten  material  injury  to.  a  United 
States  industry.  The  allegation  of  sales 
at  less  than  fair  value  included  an 
allegation  that  home  market  sales  are 
being  made  at  less  than  the  cost  of 
production  in  Brazil.  Also,  "critical 
circumstances"  were  alleged  under 
section  733(e)  of  the  Act. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  We  also  undertook  to 
determine  whether  "critical 
circumstances"  exist  in  this  case.  Since 
petitioner  provided  no  home  market  or 
third  country  prices  to  support  its 
allegation  of  home  market  sales  at  less 
than  cost  of  production,  we  decided  at 
the  time  of  initiation  not  to  investigate 
this  allegation.  We  notified  the  ITC  of 
our  action  and  initiated  the  investigation 
on  April  10, 1984  (49  FR  15248).  On  May 
7.  1984,  we  were  informed  by  the  ITC 
that  there  is  a  reasonable  indication  that 
imports  of  large  diameter  pipes  are 
materially  injuring  a  United  States 
industry. 

A  questionnaire  was  presented  to 
Contab  Industrial  S.A.  (Confab)  on  April 
16.  1984.  and  we  received  a  response  on 
June  1,  1984.  On  June  8,  June  11.  and 
August  10. 1984,  we  received  Confabs 
revised  responses.  During  the  week  of 
July  9. 1984,  verification  of  Confab's 
response  was  conducted  in  Sao  Paulo. 
Brazil. 

On  August  13,  1984.  petitioner  again 
alleged  that  the  merchandise  under 
investigation  was  being  sold  in  the  home 
market  at  less  than  the  cost  of 
production.  This  new  allegation  was 
supported  by  actual  prices  charged  by 
Confab  to  its  home  market  customers. 
We  determined  that  an  investigation  of 
this  allegation  was  warranted,  and  on 
August  24. 1984,  we  presented  a  cost  of 
production  questionnaire  to  Contab. 
Since  the  allegation  of  sales  at  less  than 
the  cost  of  production  was  received  less 
than  two  weeks  prior  to  the  preliminary 
determination,  we  hud  insufficient  time 
in  which  to  obtain  and  analyze  Confab's 
response  to  our  questionnaire.  That 
information  will  be  considered  tor 
purposes  of  our  final  determination. 

Petitioner  also  requested  that  the 
Department  extend  the  date  of  its 
preliminary  determination.  Since 
petitioner's  request  was  filed  less  than 
2v5  days  before  the  preliminary 
determination  would  otherwise  be  due, 
the  extension  was  not  granted  pursuant 
to  section  733(c)  of  the  Act  and 
§  353.39(b)  of  the  Commerce 
Regulations. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  'Certain  Large  Diameter 


Carbon  Steel  Welded  Pipes"  of  circular 
cross  section,  with  an  outside  diameter 
greater  than  16  inches,  not  suitable  for 
use  in  boilers,  superheaters,  heat 
exchangers,  condensers,  and  feedwater 
healers  and  not  cold  drawn.  At  the  time 
this  case  was  initiated,  this  merchandise 
was  provided  for  in  items  number 

610.3211  and  610.3251  of  the  Tanff 
Schedules  of  the  United  States 
Annotated  (tSUSA).  In  April  1984,  the 
TSUSA  numbers  were  changed.  Item 
number  610.3211  is  now  items  number 

610.3212  and  610.3213.  Item  numbers 
610.3251  is  now  items  number  610.3262 
and  610.3264.  This  merchandise  includes 
American  Petroleum  Institute  (A.P.I, ) 
and  non-A.P.I.  line  pipe,  but  does  not 
include  A.P.I,  nor  non-A.P.I.  welded 
carbon  steel  oil  well  casing. 

This  investigation  covers  the  period 
from  July  1. 1983,  to  March  31, 1984. 
Confab  Industrial  S.A.  is  the  only  known 
Brazilian  producer  who  exports  the 
subject  merchandise  to  the  United 
States.  We  examined  over  50  percent  of 
the  dollar  volume  of  United  States  sales 
made  during  the  period  of  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
United  States.  We  calculated  the 
purchase  price  based  on  the  CIF  or  CIF 
duty  paid  price  to  United  States 
purchasers.  We  made  deductions,  where 
appropriate,  for  brokerage  and  handling 
charges,  foreign  inland  freight,  inland 
and  marine  insurance,  ocean  freight,  and 
U.S.  customs  duties.  We  also  accounted 
for  taxes  imposed  in  Brazil  which  were 
not  collected  by  reason  of  the 
exportation  of  the  merchandise  to  the 
I'nited  States. 

Foreign  Market  Value 

In  accordance  with  section  773(a)(1) 
of  the  Act.  we  used  home  market  prices 
to  determine  foreign  market  value.  The 
home  market  prices  were  based  on  ex- 
factory  prices  to  unrelated  home  market 
purchasers.  We  made  comparisons  of 
"such  or  similar"  merchandise  based  on 
product  categories  selected  by 
Commerce  Department  industry  experts 
in  accordance  with  section  771(16)(R1  of 
the  Act.  In  calculating  foreign  market 
value,  we  made  currency  conversions 


from  Brazilian  cruzeiros  to  United  States 
dollars  in  accordance  with  S  353.56(a)(1) 
of  the  Commerce  Regulations  using  the 
certified  daily  exchange  rates.  We  made 
adjustments,  where  appropriate,  for 
credit  expenses  in  accordance  with 
§  353.15  of  the  Commerce  Regulations. 
An  adjustment  was  also  made,  where 
appropriate,  for  the  difference  between 
commissions  on  sales  to  the  United 
States  and  indirect  selling  expenses  in 
the  home  market,  in  accordance  with 
I  353.15(c)  of  the  Commerce 
Regulations. 

The  following  claims  for  adjustments 
were  disallowed.  Confab  claimed  a 
"short-run  adjustment",  which  it  stated 
would  adjust  for  the  increased  prices 
resulting  from  additional  start-up  and  re- 
tooling costs  it  incurs  on  small  quantity 
orders.  In  addition.  Confab  claimed 
adjustments  for  differences  m  grades  of 
steel  and  product  dimensions  between 
the  products  sold  in  the  United  States 
and  in  the  home  market.  These 
adjustments  were  disallowed  because 
the  company  has  not  provided  sufficient 
information  supporting  the  bases  for  the 
claims.  Confab  also  claimed 
circumstance  of  sale  adjustments  for 
pricing  premiums  charged  to  state- 
owmed  enterprises  to  compensate  for  (1) 
Decree  Law  2037,  which  limits  Confab's 
price  adjustments  to  95  percent  of  the 
inflation  rate,  (2)  "escalation  losses" 
resulting  from  the  time  limits  imposed 
by  the  government  on  calculating  price 
adjustments,  and  (3)  "penalty  losses" 
resulting  from  the  additional  penalties 
the  government  may  charge  Confab  for 
late  deliveries.  These  premiums  appear 
to  constitute  increases  in  revenue  to 
Confab  with  no  evidence  of  directly 
related  corresponding  costs.  Therefore, 
we  have  determined  that  adjustments 
for  these  differences  in  circumstances  of 
sale  are  not  appropriate. 

If  additional  verifiable  information 
regarding  the  disallowed  adjustments  is 
provided,  it  will  be  considered  for 
purposes  of  our  final  determination. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  will  verify  all  data  used  in 
reaching  the  final  determination. 

Negative  Preliminary  Determination  of 
Critical  Circumstances 

Petitioner  alleged  that  imports  of  large 
diameter  pipes  present  "critical 
circumstances".  Under  section  733(e)  of 
the  Act.  critical  circumstances  exist 
when  the  Department  has  a  reasonable 
basis  to  believe  or  suspect  that:  (l)(a) 
There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class 
or  kind  of  the  merchandise  which  is  the 
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subject  of  the  investigahon.  or  (b)  the 
person  by  whom,  or  for  whose  account, 
the  inat;handi8e  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  fair  value,  and  (2)  there  have  been 
massive  imports  of  the  class  or  kind  of 
the  merchandise  which  is  the  subject  of 
the  investigation  over  a  relatively  short 
period.  In  preliminarily  determining 
whether  there  is  a  history  of  dumping  of 
larjjp  diameter  pipes  from  Brazil  in  the 
United  States  or  elsewhere,  we 
reviewed  past  anitdumpmg  findings  of 
the  Department  of  the  Treasury  as  well 
as  past  Department  of  Cummerce 
antidumping  duty  orders.  We  found  no 
past  ar.tidumping  determinations  on 
large  diameter  pipes  from  Brazil  which 
covered  the  class  or  kind  of 
merchandise  which  is  the  subject  of  this 
investigation.  We  also  reviewed  the 
antidumpin£  actions  of  other  countries 
and  tound  no  evidence  of  prior  dumping 
of  the  merchandise  under  investigation 
in  those  countries. 

We  then  considered  whether  the 
person  by  whom,  or  for  whose  account, 
this  product  was  imported  knew  or 
shouM  have  known  that  the  exporters 
were  selling  this  product  at  less  than  fair 
value.  It  is  the  Department's  position 
that  this  test  is  met  where  margins 
calculated  on  the  basis  of  responses  to 
the  Department's  questionnaire  are 
sufficiently  large  that  the  importer  knew 
or  should  have  known  that  prices  for 
sales  to  the  United  States  (as  adjusted 
according  to  the  antidumping  law)  were 
significantly  below  home  market  sales 
prices.  Given  the  size  of  the  margin 
tound  for  this  preliminary 
determination,  we  do  not  have  reason  to 
believe  or  suspect  that  the  importer 
knew  or  should  have  known  that  this 
proQuct  was  sold  at  less  than  fair  value. 
Therefore,  we  preliminarily  determine 
that  "critical  circumstances"  do  not 
exist  with  respect  to  large  diameter 
pipes  from  Brazil. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  large  diameter  pipes 
from  Brazil.  This  suspension  of 
liquidation  applies  to  all  merchandise 
entered,  or  withdrawn  from  warehouse. 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  margin  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price.  The  suspension  of 


liquidation  will  remain  in  effect  until 
further  notice.  Ttie  weighted-average 
margin  is  2.67  percent. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  rrC  will  dt'termine  whether  these 
imports  are  ma'Hrirtllv  miunng  or 
threaten  materidl  iniury  to,  a  U.S, 
industry,  before  the  later  of  120  days 
after  the  Department  makes  its 
preliminary  affirmative  determination  or 
45  days  after  the  Department  makes 
final  affirmative  determination. 

Public  Comment 

In  accordance  with  §  353.47  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  October  3,  1964  at  the  United  States 
Department  of  Commerce,  Conference 
Room  3708. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  3099B,  at  the 
above  address  within  10  days  of  this 
notice's  putiiication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number  of 
pa^ticipa.^ts;  (3)  the  reason  for  attending: 
and  ^4)  a  Ust  of  the  issues  to  be 
aiscussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  26, 1984.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.46, 
within  30  days  of  this  notice's 
publication,  at  the  above  address  and  in 
at  least  10  copies 

Drfted:  .^UKUSl  28,  1964. 
C.  Christopher  ParLn. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,      j 

|FR  Dor  B4-2340B  Fiicd  »-4~«4-  8:45  am| 
BILLINO  COOE  3S10-O»-M 


CONSUMER  PRODUCT  SAFETY 
COINMISSION 

Nottfictrtion  of  Proposed  Collection  of 
Information 

agency:  Consumer  Product  Safety 
Commission. 

action:  Notice, 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  3501  et  seq.].  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in  the 
form  of  a  Compliance  Program  for  the 
Architectural  Glazing  Standard,  with  a 
requested  expiration  date  of  September 
30, 1985. 

The  purpose  of  this  program  is  to 
determine  comphance  with  the 
requirements  of  the  Safety  Standard  for 
Architectural  Glazing  Materials  (16  CFR 
Part  1201)  by  manufacturers  and 
fabricators  of  the  architectual  products 
which  are  subject  to  that  standard. 

The  standard  is  intended  to  reduce  or 
eliminate  unreasonable  risks  of  injury 
associated  with  accidental  human- 
impact  breakage  of  glazing  materials 
used  in  doors,  storm  doors,  bathtub 
doors  and  enclosures,  shower  doors  and 
enclosures,  and  sliding  glass  (patio) 
doors.  The  standard  prescribes 
performance  requirements  for  glazing 
materials  used  in  those  products  to 
assure  that  the  glazing  materials  either 
will  not  break  if  impacted  with  a 
specified  energy,  or  will  break  with 
characteristics  which  are  less  likely  to 
present  an  unreasonable  risk  of  injury. 

The  compliance  program  will  be 
conducted  by  investigators  from  the 
Commission's  field  staff,  who  will 
inspect  firms  which.manufacture  or 
fabricate  the  five  products  subject  to  the 
architectural  glazing  standard  at  a  plant 
or  factory,  or  by  on-site  installation  of 
new  or  replacement  glazing.  The 
investigators  will  inspect  manufacturing 
establishments,  examine  records, 
question  employees  of  the  firms,  and 
observe  manufacturing  operations. 

Information  about  the  Proposed 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission.  1111  18th  Street, 
NW.,  Washington,  D.C.  20207. 

Title  of  information  collection: 
Compliance  Program — Architectural 
Glazing  Materials. 

Type  of  request:  Approval  of  new 
plan. 

Frequency  of  collection:  Once  a  year. 

General  description  of  respondents: 
Firms  which  manufacture  or  fabricate 
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doors,  storm  doors,  bathtub  doors  and 
enclosures,  shower  doors  and 
enclosures,  and  sliding  glass  (patio) 
doors  at  a  plant  or  factory,  or  on-site  by 
installation  of  new  or  replacement 
glazing. 

Estimated  number  of  respondents: 
200. 

Estimated  average  number  of  hours 
per  response:  3. 

Comments:  Comments  on  this 
proposed  collection  of  information 
should  be  addressed  to  Andy  Valez 
Rivera,  Desk  Officer,  Office  "of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503:  telephone  (202) 
395-7313,  not  later  than  September  20, 
1984.  Copies  of  the  proposed  collection 
of  information  are  available  from 
Francine  Shacter,  Office  of  Budget. 
Planning  and  Program  Evaluation. 
Consumer  Product  Saftey  Commission. 
Washington.  D.C.  20207:  telephone  (301) 
492-6529. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  August  30,  1984. 

Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

|f"R  Dor   64-2343"  Fiipd  »-4-S4:  8:45  am| 
BILLING  CODE  63SS-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Retirement 
Board  of  Actuaries;  Meeting 

agency:  Department  of  Defense 
Retirement  Board  of  Actuaries 
ACTION:  Notice  of  meeting. 


summary:  Department  of  Defense 
Retirement  Board  of  Actuaries  will  meet 
in  open  session  September  19  and  20, 
1984,  at  the  Defense  Logistics  Agency 
Auditorium,  Building  3  (3B105).  Cameron 
Station,  Alexandria,  VA,  22314  The 
meeting  will  begin  at  9:30  am 

The  mission  of  the  Board  is  to  make 
acturial  determinations  concerning  the 
DOD  Military  Retirement  Fund. 

A  meeting  of  the  Board  has  been 
scheduled  for  September  19  and  20,  1984 
to  implement  the  provisions  of  chapter 
74.  title  10.  United  States  Code  (10 
U.S.C.  1461  et.  seq).  The  Board  shall 
review  DOD  actuarial  methods  and 
assumptions  to  be  used  in  the  valuation 
of  the  military  retirement  system. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Hustead,  Executive  Secretary.  (202) 
696-5869. 


Dated:  August  30,  1984 
Patricia  Means, 

OSD  Ffdercl  Register  Liaison  Officer. 
Washington  Hpodquarters  Services. 
Department  oWpfcnse. 

|FR  Doc  84-23448  Filed  9-4-84;  8:45  am| 
BILLING  COOC  MIO-OI-M 


Department  of  the  Air  Force 

Performance  Review  Boards;  List  of 
Members 

Below  is  a  listing  of  an  additional 
individual  who  is  eligible  to  serve  on  the 
Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Others 

BG  Kenneth  R.  Johnson. 

Harry  C.  Waters, 

Alternate  Air  Force.  Federal  Register  Liaison 
Officer 

|FR  Doc  64-23440  Filed  9-4-84:  8  45  ami 
BILLING  CODE  W10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

August  23.  1984. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Options  for 
Attack  of  Strategic  Relocatable  Targets 
will  meet  in  the  Pentagon  on  September 
24  and  25,  1984  from  8:30  a.m.  to  5:00 
p.m.  both  days.  The  committee  will  meet 
to  consider  ways  in  which  existing  and 
program.med  systems  may  be  effectively 
applied  to  attack  of  mobile  ballibtic 
missiles.  The  briefings  and  discussions 
will  be  classified  and  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5.  United  States  Code, 
specifically  subparagraph  (1)  thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^811. 
Harry  C.  Waters, 

Alternate  Air  Force.  Federal  Register  Liaison 

Officer 

|FR  Doc  84-23441  Filed  9-4-84;  8:45  am| 
BILUNG  CODE  3»10-01-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting  Monday  and  Tuesday. 
September  24  and  25.  1984. 

Time:  0900-1700  hours,  both  days  (Open). 


Place:  Army  Research  Institute  for  the 
Beha\'iorcil  and  Social  Sciences  Alexandria. 
Virginia. 

Agenda:  Ihe  Cohesion  and  the  Army 
Family  S^bpane!  of  the  ASB  .Ad  Hoc 
Suligroup  of  Soldier  Research  Is.s aes  will 
meet  for  brmfings  and  discuh5:un,'^  reviewing 
the  existing  research  program  and  plan  tor 
the  next  2-3  years.  This  meeting  is  open  to 
the  public.  Any  interested  person  may  attend. 
appear  before,  or  file  statements  with  the 
tommiitee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 

|FR  Doc  84-23446  Klled  9-4-84  8.45  am] 
BILLING  CODE  3710-0»-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Comimittee  .Vfeeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB), 

Dale  of  Meeting  Thu,'-sda\   October  25, 
1984. 

Time:  1300-1600  hours  (Open). 

Place:  The  Pentagon.  Washington.  D  C 

Agenda:  The  ASB  Chairman.  Vice 
Chairman,  and  the  Chairs  of  the  Ad  Hoc 
Subg.'oups  en  .A\  R.ADA  (.Avionics  Research 
and  Development  Activity)  and  T.ACO.M 
(U.S.  Arm.y  Tank  Automotive  Command! 
Effectiveness  Reviews  will  meet  for 
discussions  on  lessons  learned  during  the 
conduct  of  these  two  studies  on  improving 
Army  laboratories.  This  meeting  is  open  to 
the  public.  Any  interested  person  may  attend 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  m  the  manner 
permitted  by  the  committee  The  ASB 
Administrative  Office:,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  69,'>- 
3039/7046 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board 

|FR  [}oc  84-23447  Filed  9  4  84.  8.45  un| 
BILLING  COOC  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Applications  for  Review  Accepted  for 
Hearing  by  Education  Appeal  Board 

agency:  Department  of  Education 
action:  .Notice  of  Applications  for 
Review  Accepted  for  Hearing  by 
Education  Appeal  Board. 

summary:  This  notice  lists  the 
applications  for  review  transferred  to 
the  Education  Appeal  Board  from  the 
Health,  Education,  and  Welfare  (HEW) 
Grant  Appeals  Board  and  accepted  for 
hearing  by  the  Education  .Appeal  Board 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  S.  Pollen.  Chairman. 

Education  Appeal  Board,  400  .Vlarvland 
Avenue,  SW.,  (Room  1065,  FO&-6), 
Washington,  DC,  20202.  Telephone: 

(202)  245-7835. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1234 
et  seq.].  the  Education  Appeal  Board  has 
authority  to  conduct  (1)  audit  appeal 
hearings,  (2)  wiihholding.  termination, 
and  cease  and  desist  hearings  initiated 
by  the  Secretary  of  Education,  and  (3) 
other  proceedings  designated  by  the 
Secretary  as  being  within  the 
jurisdicition  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  withholding  or 
termination  of  funds,  and  cease  and 
desist  actions  for  most  programs 
administered  by  the  Department  of 
Education  (ED).  The  Secretary  also  has 
designated  the  Board  as  having 
jurisdiction  to  conduct  hearings 
concerning  most  ED  administered 
programs  tfiat  involve  a  determination 
that  a  grant  is  void,  the  disapproval  of  a 
request  for  permission  to  incur  an 
expenditure  during  the  term  of  a  grant, 
or  determinations  regarding  cost 
allocation  plans  or  special  rates 
negotiated  with  specified  grantees.  Final 
regulations  governing  Board  jurisdiction 
and  procedures  were  published  in  the 
Federal  Register  on  May  18. 1981  (46  FR 
27304),  34CFR  Part  78. 

Applications  Accepted 

The  following  cases  previously 
appealed  to  the  HEW  Grant  Appeals 
Board  have  been  accepted  for  hearing 
by  the  Education  Appeal  Board.  Appeal 
ofD-Q  University.  Docket  No.  78-10, 
AC.\  09-65171. 

D-Q  University.  Davis,  California, 
appealed  a  final  audit  determination 
made  by  the  Acting  Deputy  Director  for 
Operations.  Grant  and  Procurement 
Management  Division.  The  underlying 
audit  reviewed  several  Federal 
programs  at  the  University  for  fiscal 
years  1974  and  1975. 

The  Acting  Deputy  Director 
disallowed  costs  for  salaries,  fringe 
benefits,  travel,  and  consultants  because 
of  allegedly  inadequate  documentation. 
D-Q  was  also  directed  to  return 
unexpended  funds. 

The  Department  of  Education  seeks  a 
refund  of  549.519,  Appeal  of  the 
University  of  Norlbern  Colorado. 
Docket  No,  78-157,  ACN  08-77001. 

The  University  of  Northern  Colorado. 
Greeley,  Colorado,  appealed  a  final 
audit  determination  by  the  Acting 


Director  of  the  Grant  and  Procurement 
Management  Division.  The  underlying 
audit  reviewed  Federal  grants  to  the 
University  for  the  period  July  1,  1973, 
through  lune  30, 1976. 

The  Acting  Director  requested  a 
refund  of  drawdowns  from  the  letter  of 
credit  for  overexpenditures.  Costs  for 
salaries  and  personal  service 
agreements  were  disallowed.  Cost 
transfers  were  also  disallowed  because 
such  transfers  were  expressly  prohibited 
by  the  terms  of  the  grant. 

The  Department  of  Education  seeks  a 
refund  of  563,933,  Appeal  of  Robeson 
County  Board  of  Education.  Docket  No. 
79-61.  ACN  04-80102. 

Robeson  County  Board  of  Education, 
Lumberton,  North  Carolina,  appealed  a 
final  audit  determination  made  by  the 
Deputy  Commissioner  of  the  Office  of 
Indian  Education.  The  audit  reviewed 
Robeson's  Indian  Education  Act  Project 
for  fiscal  years  1974  through  1976. 
Costs  were  disallowed  because 
Robeson  allegedly  supplanted  State  and 
local  funds,  activities  allegedly  were  not 
approved  by  the  parents'  committee, 
activities  allegedly  were  not  related  to 
the  special  educational  needs  of  Indian 
children,  and  costs  allegedly  were  not 
supported  with  adequate 
documentation. 

The  Department  of  Education  seeks  a 
refund  of  $209,991,  Appeal  of  the 
Research  Foundation  of  the  City 
Univerity  of  New  York.  Docket  No.  79- 
91,  ACN  02-67011. 

The  Research  Foundation  of  the  City 
University  of  New  York  requested 
review  of  a  final  audit  determination  of 
the  Director  of  the  Grant  and 
Procurement  Menagement  Division,  The 
audit  reviewed  grants  under  the  TRIO 
program  for  fiscal  years  1973  and  1974. 

Expense  transfers  among  grants  were 
disallowed  because  such  transfers 
allegedly  violated  the  terms  of  the  grant. 
The  Department  of  Education  seeks  a 
refund  of  522,626.  Appeal  of  the  Alaska 
Federation  of  Natives.  Incorporated, 
Docket  No.  79-95  ACN  10-85300. 

The  Alaska  Federation  of  Natives, 
Incorporated,  Anchorage,  Alaska, 
appealed  a  final  audit  detennination  by 
the  Director  of  the  Grant  and 
Procurement  Management  Division.  The 
underlying  audit  reviewed  the  TRIO 
program  for  fiscal  year  1977, 

Costs  for  tutoring  services  and 
stipends  were  disallowed  because  the 
documentation  of  the  costs  was 
allegedly  inadequate.  Indirect  costs 
which  exceeded  eight  percent  were 
disallowed.  Travel  expenses  claimed  as 
a  direct  cost  rather  than  an  indirect  cost 
were  also  disallowed. 

The  Department  of  Education  seeks  a 
refund  of  $3,269.92.  The  Alaska 


Federation  contests  $2,916,75  of  the 
audit  exception  and  accedes  to  the 
disallowance  of  the  remaining  $353,17, 

Intervention 

Section  78,43  of  the  final  regulations 
establishing  procedures  for  the 
Education  Appeal  Board  provides  that 
an  interested  person,  group,  or  agency, 
may  upon  application  to  the  Board 
Chairman,  intervene  in  appeals  before 
the  Education  Appeal  Board,  including 
the  above  appeals. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or,  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
intervener  has  an  interest  in,  and 
information  relevant  to,  the  specific 
issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

These  applications  to  intervene,  or 
questions,  should  be  addressed  to  Dr. 
David  S.  Pollen,  Chairman,  Education 
Appeal  Board,  400  Maryland  Avenue, 
SW.  (Room  1065,  FOB-6),  Washington, 
D.C.  20202,  Telephone:  (202)  245-7835. 

(Catalog  of  Federal  Domfistic  Assistance  No. 
not  applicable) 
(20  U.S.C.  1234) 

Dated:  August  30, 1984. 
A.  Wayne  Roberts. 

Deputy  Under  Secretary,  Inlergovemwenta! 
and  Interagency  Affairs. 

|FR  Doc.  84-2;)456  Filed  9-4-84;  8  45  am| 
BILUNG  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Comments  on  Draft  Mission  Plan  for 
the  Civilian  Radioactive  Waste 
Management  Program 

agency:  Office  of  Civilian  Radioactive 
Waste  Management,  DOE. 
action:  Notice  of  Availability  of 
Comments  on  the  Draft  Mission  Plan. 


summary:  The  purpose  of  this  notice  is 
to  announce  that  the  comments  received 
by  the  Department  of  Energy  on  the 
draft  Mission  Plan  are  available  for 
public  inspection. 

Nearly  100  sets  of  comments  were 
received  from  various  individuals  and 
organizations  including  State 
representatives,  Indian  Tribes,  Federal 
agencies,  industry,  utilities  and  citizen 
organizations. 

DATE:  Copies  of  the  comments  received 
will  be  available  on  September  5, 1984, 
for  inspection  at  the  DOE  Public 
Reading  Rooms,  Operations  Offices  and 
Information  Offices,  specified  below,  at 
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the  indicated  times  Monday  through 
Friday,  except  Federal  holidays. 
ADDRESSES: 

DOE  Public  Reading  Room.  Forrestai 
Building.  Room  lF-090,  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585.  8:00  a.m.-4:30 
p.m..  (2021  252-6020 

U.S  Department  of  Energy.  New  York 
Support  Office,  26  Federal  Plaza. 
Room  3437,  New  York,  New  York 
10278,  8:30  a.m.-5:00  p.m.  (2121  264- 
1021 

U.S.  Department  of  Energy,  Boston 
Support  Office,  Room  1002, 150 
Causeway  Street,  Boston, 
Massachusetts  02114,  8:30  a.m  -5:30 
p.m..  (617)  223-5207 

U.S.  Department  of  Energy,  Kansas  City 
Support  Office,  324  East  Eleventh 
Street,  Kansas  City,  Missouri  64106, 
7:45  a.m.-4:30  p.m..  (8161  374-5533 

U.S.  Department  of  Energy.  Philadelphia 
Support  Office.  1421  Cherry  Street, 
10th  Floor,  Philadelphia.  Pennsylvania 
19102.  8:00  a.m.^::30  p.m.,  (215)  597- 
9067 

U.S.  Department  of  Energy.  Atlanta 
Support  Office,  1655  Peachtree  NE,. 
8th  Floor,  Atlanta.  Georgia  30309,  7:30 
a  m.-5  30  p  m.,  (404)  881-2837 

U.S  Department  of  Energy  Chicago 
Operations  Office.  Office  of 
Communications.  9800  South  Cass 
Avenue,  Argonne,  Illinois  60439,  (312) 
972-2010.  Must  call  and  make 
arrartgements  for  review 

U.S.  Department  of  Energy.  Dallas 
Support  uifice.  Room  227.  2626  West 
Mockingbird  Lane.  Dallds.  Texas 
75235,  7:30  a.m.-5:30  p.m..  (214)  767- 
774L 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Public  Document 
Room.  2753  South  Highland  Drive,  Las 
Vegas,  Nevada  89114-^100.  7:30  a.m.- 
4:30  p.m.,  (702)  295-3521 

Western  Area  Power  Administration, 
1627  Cole  Boulevard,  Western  Hqs. 
Reading  Room.  BIdg.  18.  Golden. 
Colorado  8O401,  8:00  a.m.-}:00  p.m., 
(3031  231-1557 

U.S.  Department  of  Energy.  Denver  Area 
Office.  1075  South  Yukon  Street.  Room 
203,  Lakewood,  Colorado  80226,  US 
Department  of  Energv,  7:30  a  m.-l:00 
p.m..  (303)  236-2000 

U.S.  Department  of  Energy.  San 
Francisco  Operations  Office.  1333 
Broadway.  Wells  Fargo  BIdg..  Reading 
Room.  Room  240.  Oakland.  California 
94612.  8:30  a.m.-4:00  p.m..  (415)  273- 
4358 

U.S.  Department  of  Energy,  Albuquerque 
Operations  Office,  Kirk'land  Air  Force 
Base,  National  Atomic  Museum 
Library,  Public  Reading  Room, 
Albuquer()ue,  New  Mexico  87115,  9:00 
a.m,-5:00  p.m.,  (505)  844-8443 


Richland  Operations  Office.  Hanford 
Science  Center— Rockwell  Hanford 
Operations,  825  jadwin  Avenue.  Fed. 
BIdg.,  Richland.  Washington  99352, 
9,00  a,m,-5.00  p..m„  |509)  376-6374 
Southeastern  Power  Administration, 
Samuel  Elbert  Building.  Public  Square, 
Elbeiton,  Georgia  30635.  8:00  a,!ii.-5:00 
p  m.,  (4i>4)  283-3261 
Southwestern  Power  Administration, 
333  W.  4th  Street.  Room  3408.  Tulsa. 
Oklahoma  71101.  7:45  a.m.-4:30  p.m., 
(918)  581-7426 
US.  Department  of  Energy.  Idaho 
Operations  Office.  550  2nd  Street  Hqs. 
173.  Idaho  Falls.  Idaho  83401,  8:00 
a,m.-5:00  p.m.,  (208)  52&-02~l 
U.S,  Department  of  Ene'sy.  Oak  Ridge 
Operations  Office,  Federal  Building. 
Room  G-208.  2(X)  Administrgtion 
Road,  Oak  Ridge,  Tennessee  37830 
U.S.  Department  of  Energy,  National 
Waste  Terminal  Storage  Program 
Office,  1375  Perry  Street.  Room  13-4- 
127,  Columbus,  Ohio  43201,  8:00  a.m,- 
5:00  p.m.  (614)  424-7697 
Richton  Nuclear  Waste  information 
Office,  103  Dogwood  .Avenue,  Richton, 
Mississippi  39476.  8:00  a.m.-5:00  p.m. 
Thu.  and  Sat.  5:00-9:00  p.m.  Mon.  and 
Tue.  (801)  788-6948 
Minden  .Nuclear  Waste  Information 
Office,  221  Main  Street,  Minden, 
Louisiana  71055, 1100  a.m.-3:0(J  p.m.. 
(318)  371-0369 
US.  Department  of  Energy,  Savannah 
River  Operations  Office,  211  York 
Street,  NE.,  Federal  Building,  Aiken. 
South  Carolina  29801 
Moab  Nuclear  Waste  Information 
Office.  471  South  Main  Street  No  3, 
Moab,  Utah  84532,  800  a.m.-2:00  p.m., 
Tue.  through  Fri.  (801)  259-8727 
Monticello  Nuclear  Waste  Information 
Office,  117  South  Main  Street,  Room 
12,  Monticello.  Utah  84535.  8  00  a.m.- 
12:00.  (801)58--2231.  Ext,  28 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  W.  Trebules,  Pohcy  Division, 
Office  of  Radioactive  Waste 
Management.  US.  Department  of 
Energy,  Washington.  D.C.  20585. 
Telephone  (202)  252-5392. 
SUPPLEMENTARY  INFORMATION:  Th£-r 
Nuclear  Waste  Policy  Act  of  1982,  Pub. 
L.  97-425.  (Act)  was  signed  by  the 
President  on  January  7.  1983,  Section  301 
of  this  Act  requires  the  Secretary  of 
Energy  to  prepare  a  comprehensive 
report  know  dS  the  Mission  Plan,  The 
purpose  of  this  report  is  to  "provide  an 
informational  basis  sufflcent  to  permit 
informed  decisions  to  be  m.ade  in 
carrying  out  the  repository  program  and 
the  research  developm.ent.  and 
demonstration  programs  required  under 
this  Act." 

Section  301  of  the  Act  further  requires 
the  Secretary  to: 


1.  Submit  a  draft  .Mission  Plan  to  the 
States,  the  affected  Inoian  Tribes,  the 
Nuclear  Regulatory  Commission,  and 
other  Government  agencies  as  the 
Secretan,'  deems  appropriate  for  their 
comments,  and 

2,  Upon  receipt  of  any  comments  of 
such  agencies,  publish  a  notice  in  the 
Federal  Register  of  the  availabilit\  of 
the  comments  for  public  inspection. 

The  draft  Mission  Plan  was  completed 
in  .Apn!  1984  and  distributed  for  re\  lew 
and  comment.  The  availability  of  the 
draft  Mission  Plan  was  announced  in 
the  Federal  Register  f4P  FR  196961  on 
May  9.  1984, 

The  Department  will  address  the 
major  areas  of  concern  m  the  comments 
and  publish  a  detailed  statement  in  a 
separate  Comment  Response  Document. 
The  availability  of  the  Cnmment 
Response  Document  w  ii  be  announced 
in  a  future  Federal  Register  Notice. 

Issued  in  Washington.  DC,  August  28, 
T'J84, 

Robert  H.  Bauer, 

Ac; 'ng  Director.  Civilian  Radioactive  Waste 
Management. 

[FR  Doc  8t-:M63  F.W  9  4  64  8:45  tm\ 
BILLING  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-50623;  FRL-2662-6  )  " 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice, 

SUMMARY:  EP.^  has  granted 

experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EP.A  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW,.  Washington,  DC.  2046o' 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  ttie  following  experimental  use 
permits; 
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241-EUP-103.  Extension.  American 
Cyanamid  Company.  P  O.  Box  400, 
Princeton,  NI  08540.  This  experimental 
use  permit  allows  the  use  of  1.299 
pounds  of  the  insecticide  ((±)-cyano  (3- 
phenoxyphenyl  )methyl(  +  )-4- 
(difluoromethoxy)-alpha-(l-methyl- 
ethyl)ben2eneacetate|  on  com  to 
evaluate  the  control  of  various  insects. 
A  total  of  9.740  acres  are  involved;  the 
program  is  authorized  only  in  the  States 
of  Colorado,  Delaware.  Florida.  Idaho, 
Illinois,  Indiana.  Iowa,  Kansas, 
Kentucky,  Maryland,  Michigan, 
Minnesota,  Missouri,  Nebraska.  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Oregon,  Pennsylvania,  Virginia, 
Washington,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  June  15, 1984  to  June  15,  1985. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  corn  grain 
(except  popcorn)  and  fresh  corn 
including  sweet  com  have  been 
established.  (Timothy  Gardner,  PM  17. 
Rm.  207,  CM* 2,  (703-557-2690J) 

49548-EUP-l.  Extension.  Bend 
Research,  Inc.,  64550  Research  Road, 
Bend,  OR  97701.  This  experimental  use 
permit  allows  the  use  of  nine  pounds  of 
the  biological  insecticides  (Z,Z)-7,ll- 
hexadecadien-1-ol  acetate  and  (Z,E)- 
7,11-hexadecadien-l-ol  acetate  on 
cotton  to  evaluate  the  control  of  the  pink 
bollworm.  A  total  of  700  acres  are 
involved:  the  program  is  authorized  only 
in  the  State  of  Arizona.  The 
experimental  use  permit  is  effective 
from  July  6, 1984  to  July  6, 1985.  A 
permanent  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  active  ingredients  in  or  on 
cottonseed  when  applied  to  cotton  from 
capillary  fibers  has  been  established  (40 
CFR  180.1043).  (Timothy  Gardner,  PM  17. 
Rm.  207,  CM #2,  (703-557-2690)) 

8730-EUP-15.  Extension.  Health- 
Chera  Corporation,  Hereon  Division, 
1107  Broadway,  New  York,  NY  10010. 
This  experimental  use  permit  allows  the 
use  of  1,760.24  pounds  of  the  insecticides 
(Z,Z)-7,ll-hexadecadien-l-ol  acetate, 
(Z,E)-7.11-hexadecadien-l-ol  acetate  and 
permethrin  on  cotton  to  evaluate  the 
control  of  the  pink  bollworm.  A  total  of 
400  acres  are  involved;  the  Rjogram  is 
authorized  only  in  the  States  of  Arizona 
and  California.  The  experimental  use 
permit  is  effective  from  July  7, 1984  to 
July  7, 1985.  A  temporary  tolerance  for 
residues  of  permethrin  has  been 
established.  A  permanent  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  (Z,Z)-7,ll-hexadecadien-l-ol 
acetate  and  (Z,E)-7,ll-hexadecadien-l-ol 
acetate  in  or  on  cottonseed  when 
applied  to  cotton  from  capillary  fibers 
has  been  established  (40  CFR  180.1043). 


(Timothy  Gardner,  PM  17.  Rm.  207. 
CM  «  2,  "(703-557-2690)) 

8730-EUP-16.  Extension.  Health- 
Chem  Corporation,  1107  Broadway.  New 
York.  N^Y  lOOlO.  This  experimental  use 
permit  allows  the  use  of  39.69  pounds  of 
the  biological  insecticides  (Z)-ll- 
hexadecenal  and  (Z)-9-tetradecenal  on 
tobacco  to  evaluate  the  control  of  the 
tobacco  budworm.  A  total  of  900  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Arizona  and 
California.  The  experimental  use  permit 
is  effective  from  August  10,  1984  to 
August  10.  1985.  A  permanent  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  (Z)-ll-hexadecenal  in  or  on 
tobacco  has  been  established  (40  CFR 
180.1069).  (Timothy  Gardner.  PM  17,  Rm. 
207.  CM*2.  (703-557-2690)) 

35977-EUP-2.  Renewal.  Maag 
Agrochemicals  research  and 
Development,  5699  North  King's 
Highway,  P.O.  Box  X,  Vero  Beach,  FL 
32960.  This  experimental  use  permit 
allows  the  use  of  60  pounds  of  the  insect 
growth  regulator  ethyl  [2-(p- 
phenoxyphenoxy)  ethyl]  carbamate  on 
non-crop  areas  to  evaluate  the  control  of 
the  fire  ant.  A  total  of  4,000  acres  are 
involved:  the  program  is  authorized  only 
in  the  States  of  Alabama,  Florida, 
Georgia.  Louisiana.  Mississippi,  North 
Carolina,  South  Carolina,  and  Texas. 
(Timothy  Gardner,  PM  17,  Rm.  207, 
CM^2,  (703-557-2690)) 

3125-EUP-iaa.  Issuance.  Mobay 
Chemical  Corporation,  P.O.  Box  4913. 
Hawthorn  Road,  Kansas,  City,  MO 
64120.  This  experimental  use  permit 
allows  the  use  of  8,944  pounds  of  the 
insecticide  cyaro  (4-fluoro-3- 
phenoxyphenyl)  methyl  3-(2,2- 
dichloroethenly)-2,2- 
dimethylcyclcpropanecarboxylate  on 
cotton,  peanuts,  and  soybeans  to 
evaluate  the  control  of  various  insects. 
A  total  of  12.200  acres  are  involved:  the 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona.  Arkansas, 
California,  Florida,  Georgia.  Louisiana, 
Mississippi.  Missouri.  North  Carolina, 
Oklahoma.  South  Carolina,  Tennessee. 
Texas,  and  Virginia.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  cottonseed,  peanuts, 
and  soybeans  has  been  established.  A 
food  additive  regulation  for  residues  of 
the  active  ingredient  in  or  on  cottonseed 
oil  and  soybean  oil  has  been  established 
(21  CFR  193.98).  A  feed  additive 
regulation  for  residues  of  the  active 
ingredient  in  or  on  cottonseed  hulls  and 
soybean  hulls  has  been  established  (21 
CFR  561.96).  (Timothy  Gardner.  PM  17, 
Rm  CM«2.  (70J-557-2690J) 

201-EUP-76.  Issuance.  Shell  Oil 
Company,  Suite  200,  1025  Connecticut 


Ave..  NW.,  Washington,  DC  20036.  This 
experimental  use  permit  allows  the  use 
of  28.8  pounds  of  the  hybridizing  agent 
azetidine-3-carboxylic  acid  on  barley 
and  wheat  to  evaluate  its  hybridizing 
ability.  A  total  of  28  acres  are  involved; 
the  program  is  authorized  only  in  the 
States  of  Colorado,  Kansas,  North 
Dakota,  and  Texas.  The  experimental 
use  permit  is  effective  from  August  1. 
1984  to  August  1.  1985.  (Robert  Taylor, 
PM  25,  Rm.  251,  CM=2,  (703-557-1800)) 

2724-EUP-^2.  Issuance.  Zoecon 
Industries,  1200  Denton  Drive,  Dallas, 
TX  75234.  This  experimental  use  permit 
allows  the  use  of  1.2  pounds  of  the 
insecticide  hydroprene  and  1.9  pounds 
of  the  insecticide  propetamphos  in 
homes  and  apartments  to  evaluate  the 
control  of  cockroaches.  A  total  of  300 
homes  and  apartments  are  involvedi^he 
program  is  authorized  only  in  the  States 
of  California  and  Texas.  The 
experimental  use  permit  is  effective 
from  July  25,  1984  to  July  25. 1985. 
(Timothy  Gardner,  PM  17,  Rm.  207, 
CM*2,  (703-557-2690)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

(Sec.  5,  Pub.  L  95-396;  92  Stat.  828  (7  US.C. 
136c)) 

Dated:  August  22.  1984. 

Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc^  84-23047  Filed  9-4-64.  8:45  amj 
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IOPP-00180;  FRL-26622) 

Nominations  to  the  Scientific  Advisory 
Panel;  Request  for  Comments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  provides  the 
names,  addresses,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  serve  on 
the  Scientific  Advisory  Panel 
established  under  section  25(d)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
(86  Stat.  973  and  89  Stat.  751;  7  U.S.C. 
136  at  seq.).  Public  comment  on  the 
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nominations  is  invited.  Comments  will 
be  used  to  assist  the  Ajjency  in  selecting 
nominees  to  comprise  the  Panel  and 
should  be  so  oriented. 
ADDRESS:  By  mail,  submit  comments  to: 
Information  Services  Branch,  Program 
Mnnagement  and  Support  Division 
(TS-7,57C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SVV.  Washington. 
D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236, 
Crystal  Mall  Building  No.  2.  1921 
Jefferson  Davis  Highway.  Arlington, 
VA.  -  6 

DATE:  Comments  should  be  postmarked 
not  later  than  October  5.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

Philip  H.  Gray.  Jr.,  Executive  Secretary. 
FIFRA  Scientific  Advisory Tanel  (TS- 
766C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC.  20460. 

Office  location  and  telephone  number: 
Rm.  1115,  Cry.stal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703-557-7096). 

SUPPLEMENTARY  INFORMATION: 

I  Background 

FIFRA  amendments  enacted 
November  28,  1975,  added,  among  other 
things,  a  requirement  set  forth  in  section 
25(dJ  that  notices  of  intent  to  cancel  or 
reclassify  pesticide  registrations 
pursuant  to  section  6(bK2),  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a).  be  submitted 
to  a  Scientific  Advisory  Panel  prior  to 
being  made  public  or  issued  to  a 
registrant.  In  accordance  with  section 
25(d).  the  Scientific  Advisory  Panel  is  to 
have  an  opportunity  to  comment  on  the 
health  and  environmental  impact  of 
such  actions. 

II  Charter 

A  Charter  for  the  FIP'RA  Scientific 
Advisory  Panel  has  been  issued  in 
accordance  with  the  requirements  of 
section  9(c)  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463"  86 
Stat.  770  (5  U.S.C.  App  I).  The 
qualifications  as  provided  by  the 
Charter  follow. 

A.  Qualifications  of  Members 

Members  are  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  health  and  the 
environment  of  regulatorv  actions  under 
section  6(b]  and  25(a)  of  FIFRA.  No 
person  shall  be  ineligible  to  serve  on  the 
Panel  by  reason  of  his  membership  on 
any  other  advisory  committee  to  a 


Federal  department  or  agency  or  his 
employment  by  a  Federal  department  or 
agency  (except  the  Environmental 
Protection  Agency).  The  Administrator 
appoints  individuals  to  serve  on  the 
Panel  for  staggered  terms  of  1  to  4  years 
Panel  members  are  subject  to  the 
provisions  of  Title  40,  CFR.  Part  3. 
Subpart  F— Standards  of  Conduct  for 
Special  Government  Emp'oyees,  which 
include  rules  regarding  conflicts-of- 
interest.  An  officer  and/or  employee  of 
an  organization  producing,  selling,  or 
distributing  pesticides  and  any  other 
person  having  a  substantial  financial 
interest  (as  determined  by  the 
Administrator)  in  such  an  organization, 
as  well  as  an  officer  or  employee  of  an 
organization  representing  pesticide 
users  shall  be  excluded  from 
consideration  as  a  nominee  for 
membership  on  the  Panel.  Each  nominee 
selected  by  the  Administrator  shall  be 
required  to  submit  a  Confidential 
Statement  of  Employment  and  Financial 
Interests,  which  shall  fully  disclose  the 
nominees  sources  of  research  support,  if 
any.  before  being  formally  appointed 
In  accordance  with  sec'tion  25(dj  of 
FIFRA,  the  Administrator  shall  require 
all  nominees  to  the  Panel  to  furnish 
information  concerning  their 
professional  qualifications,  including 
information  on  their  educational 
background,  employment  history,  and 
scientific  publications.  Section  25(d)  of 
FIF'RA  requires  the  Administrator  to 
issue  for  publication  in  the  Federal 
Register  the  name,  address,  and 
professional  affiliations  of  each 
nominee. 

B.  Applicability  of  Existing  Regulations 

With  the  respect  to  the  requirement  of 
section  25(d)  that  the  Administrator 
promulgate  regulations  regarding 
conflicts  of  interest,  the  Charter 
provides  that  EPA's  existing  regulations 
applicable  to  special  governmental 
employees  (whch  include  advisory 
committee  members)  will  apply  to  the 
members  of  the  Scientific  Advisory 
Panel.  These  regulations  appear  at  40 
CFR  Part  3.  Subpart  F.  In  addition,  the 
Charter  provides  for  open  meetings  with 
opportunities  for  public  participation. 

C.  Process  of  Obtaining  Nominees 

In  accordance  with  the  provisions  of 
section  25(d).  EPA.  in  March  1984. 
requested  the  National-Institutes  of 
Health  (NIH)  and  the  National  Science 
Foundation  (.\SF)  to  nominate  scientists 
to  fill  three  vacancies  occurring  on  the 
SAP.  NIH  responded  by  letter  dated 
April  3,  1984,  enclosing  a  list  of  6 
nominees:  NSF  responded  by  letter 
dated  March  26.  1984.  with  a"  list  of  14 
nominees. 


II!.  Nominees 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  on  nominees 
being  considered  for  membership  on  the 
FIFRA  Scientific  Advisory  Panel  to  fill 
three  vacancies  occunng  during 
calendar  year  1984, 

Steven  Douglas  Aust.  Professor, 
Department  of  Biochemistry,  Michigan 
State  University,  and  Associate 
Director,  Environmental  Toxicology 
Center.  Michigan  State  University,  Born; 
March  11. 1938,  Educational  background 
Washington  State  Universitv.  BS.  1960. 
MS,  1962;  University  of  Illinois.  Ph.D 
(Dairy  Science).  1965.  Professional 
experience:  Professor.  Michigan  State 
University  1967-present:  Associate 
Director.  Environmental  Toxicology 
Center.  1980-present.  Concurrent 
position:  USPHS  fellow.  Karolinska 
Institute,  Sweden.  1966:  Ministry 
Agriculture  and  Fisheries  NZ  fellow 
Ruakura  Agriculture  Research  Center, 
Hamilton.  NZ.  1975-1976:  consultant. 
National  Center  for  Disease  Control  and 
Environmental  Protection  Agency 
Science  Advisory  Board:  member 
toxicology  study  section,  NTH  1979-June 
1983:  Commissioner,  Michigan  Toxic 
Substance  Control  Commission.  1970- 
1981.  Chairman,  1981-pre8ent.  Societies: 
Society  of  Toxicology:  American  Society 
Photobiology:  AAAS:  American  Society 
Biological  Chemists:  American  Society" 
Pharmacology  and  Experimental 
Therapeutics.  Research:  Mixed  function 
oxidation  of  drugs:  the  perioxidation  of 
lip.ds:  toxicity  of  halogenated  aromatic 
hydrocarbons. 

Harold  Lee  Bergman,  Professor  of 
Zoology  and  Physiology.  Department  of 
Zoology  and  Physiology.  University  of 
Wyoming.  Laramie.  Wvoming  82071. 
Born;  Sault  St.  Mane.  .Mich  July  8,  1941. 
Education:  Eastern  Michigan  Universitv 
BA  1968,  MS,  1971;  Michigan  State 
University,  PhD  (fisheries  biology]  1973. 
Professional  experience;  Fishery 
Biologist,  Great  Lakes  Fishery  Lab.  US 
Fish  and  Wildlife  Service,  Ann  Arbor, 
Michigan,  1968-1971;  Research  Assistant 
Fishery  Biology,  Department  Fisheries 
and  Wildlife.  Michigan  State  University. 
East  Lansing.  1971-19-3:  Research 
Associate,  environmental  physiology. 
Department  of  Physiology,  1974: 
Research  Associate,  properties  of  liver 
and  lung  microsomal  mixed-function 
oxidases  and  their  role  in  the 
metabolism  of  drugs  and  xenobiotics  to 
toxic  reactive  intermediates;  hepatic 
drug  elimination  in  pregnancy, 
environmental  impact.  Environmental 
Science  Division,  Oak  Ridge  National 
Laboratory.  Oak  Ridge,  Tennessee, 
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1974-1975;  Assistant  Professor,  Zoology 
and  Physiology,  University  of  Wyoming, 
1975-present.  Concurrent  Position: 
Editor.  Blacli  Thunder  Study,  Wyoming 
Environmental  Institute,  1975.  Societies: 
Sigma  Xi;  American  Fisheries  Society: 
AAAS:  North  American  Benthological 
Society.  Research;  Physiological  ecology 
of  fishes  and  the  effects  of 
environmental  perturbation  on  acjuatic 
animals. 

Murray  Sheldon  Blum.  Research 
Professor.  Entomology  Department. 
University  of  Georgia,  Athens.  Georgia 
30602.  Bom:  Philadelphia.  Pa..  July  19. 
1929.  Education:  University  of  Illinois. 
BS,  195Z  MS,  1953.  PhD  (entomology). 
Education:  Entomologist,  USDA,  1957- 
1958:  Associate  Professor  of 
Entomology.  Louisiana  State  University. 
Baton  Rouge.  1958-1967:  Professor  1967- 
1978;  Research  Professor,  Entomology. 
University  of  Georgia,  1978-present. 
Concurrent  position:  Editor,  Insect 
Biochemistry  Entomologia 
Experimentalis  et  Applicata  J  Chemical 
Ecology  1972:  consultant  NSF,  1974- 
1976.  Societies:  AAAS;  Entomology 
Society  of  America.  Research: 
Chemistry  of  insect  pheromones  and 
defensive  secretions;  biochemistry  of  the 
insect  reproductive  system;  regulation  of 
insect  behavior  by  chemical  releasers; 
chemistry  and  functions  of  arthropod 
natural  products;  biochemical  strategies 
of  insects  feeding  on  toxic  plants. 

Richard  Allan  Griesemer,  Director, 
Biology  Division.  Oak  Ridge  National 
Laboratory,  Post  Office  Box  Y,  Oak 
Ridge,  Tennessee  37831.  Bom:  Andreas. 
Pa.,  May  a  1929.  Education;  Ohio  State 
University.  DVM  1953.  PhD  (veterinary 
pathology),  1959.  Professional 
experience;  Instructor,  Veterinary 
Pathology,  Ohio  State  University  1953- 
1955;  jr.  Pathologist,  Viriology  Branch. 
Armed  Forces  Institute  of  Pathology, 
1955-1957;  from  instructor  to  professor 
Veterinary  Pathology,  Ohio  State 
University.  1957-1971,  Chairman  of 
Department.  1967-1971;  Associate 
Director.  National  Center  Primate 
Biology.  University  of  California,  Davis. 
1971-1973;  senior  resident  staff  member. 
Carcino/Genesis  Program  Oak  Ridge 
National  Laboratory.  1973-1975, 
Program  Manager.  Cancer  and 
Toxicology  Program,  1975-1977; 
Associate  Director,  Carcinogenesis 
Testing,  National  Cancer  Institute,  1977- 
1980;  Director.  Biology  Division,  Oak 
Ridge  National  Laboratory.  1980- 
present.  Concurrent  Position:  Memorial 
Animal  Resources  Advisory  Committee. 
NIH  1969-1973.  Honors  and  Awards: 
National  Gaines  Award.  American 
Veterinary  Medical  Association. 
Societies:  AAAS;  American  Veterinary 


Medical  Association;  American  College 
of  Veterinary  Pathology:  International 
Academy  of  Pathologists;  American 
Association  of  Cancer  Research. 
Research:  Morphogenesis  of  cancer 
environmental  co-carcinogenesis. 

Joe  Wheeler  Grisham.  Professor  and 
Chairman,  Department  of  Pathology, 
School  of  Medicine.  University  of  North 
Carolina.  Chapel  Hill.  NC  27514.  Bom: 
Brush  Creek.  Tenn..  December  5. 1931. 
Education:  Vanderbilt  University.  AB 
1953.  MD  1957.  Professional  experience: 
Resident  pathologist.  School  of 
Medicine.  Washington  University  1957- 
1960:  from  instructor  to  professor  of 
pathology  and  anatomy.  1960-1973: 
Professor,  and  Chairman.  Department  of 
Pathology.  School  of  Medicine, 
University  of  North  Carolina.  Chapel 
Hill.  1973-present.  Concurrent  Positions: 
National  Cancer  Institute  fellow.  1958- 
1959;  Life  Insurance  Medical  Research 
Fund  fellow.  195»-1961;  Markle  scholar. 
1904-1969;  member,  board  science 
counsellors,  National  Institute 
Environmental  Health  Science.  1974- 
1978.  Societies:  American  Association 
Cancer  Research,  American  Association 
Study  Liver  Disease;  International 
Academy  of  Pathologists,  American 
Society  of  Cell  Blogists  Research:  Liver 
diseases,  especially  cirrhosis;  chemical 
carcinogenesis;  regulation  of  cellular 
proliferation:  DNA  replication  and 
repair. 

Susan  Goldhor,  President,  Center  for 
Applied  Regional  Studies.  Bom: 
Brooklyn,  N.Y..  March  24. 1939. 
Expertise:  Zoology.  Education:  Columbia 
University.  BA  1960;  Yale  University, 
MS  1962;  Yale  University.  PhD  1967. 
Experience:  Dean  of  Natural  Science 
and  Associate  Professor  of  Biology, 
Hampshire  College.  1973-1977;  Director. 
New  England  Farm  Center.  Hampshire 
College.  1978-1981;  President.  Center  for 
Applied  Regional  Studies,  Amherst, 
Massachusetts,  1981-present.  Societies: 
American  Society  of  Animal  Science; 
British  Society  of  Animal  Production; 
Canadian  Society  of  Animal  Science; 
Council  for  Agricultural  Science  and 
Technology;  International  Biomass 
Association;  Institute  of  Food 
Technologists. 

John  James  Lech,  Professor  of 
Pharmacology,  Medical  College  of 
Wisconsin,  Milwaukee,  Wisconsin 
53213.  Born;  Passaic,  N.J.,  June  21,  1940. 
Education:  Rutgers  University.  Newark, 
BS  1962;  Marquette  University.  PhD 
(pharmacology).  1967.  Professional 
experience;  From  instructor  to  assistant 
professor,  1967-1974.  Associate 
Professor.  Pharmacology,  1974-1980; 
Professor  of  Pharmacology  and 
Toxicology.  Medical  College  of 


Wisconsin  1980-present.  Concurrent 
Position:  American  Heart  Association 
grant.  Medical  College  of  Wisconsin, 
1972-1975;  Sea  grant.  1971-1975. 
Societies:  AAAS;  Society  of  Toxicology; 
American  Fisheries  Society;  American 
Society  of  Pharmacology  and 
Experimental  Therapeutics.  Research: 
Cardiac  Triglyceride  metabolism; 
'metabolism  of  foreign  compounds  by 
fish. 

Robert  Lee  Metcalf.  Professor. 
Entomology.  LIniversity  of  Illinois.  Bom: 
Columbus,  Ohio.  November  13, 1916. 
Expertise:  Entomology.  Education: 
University  of  Illinois,  BA.  1939,  MA. 
1940;  Cornell  University  PhD 
(entomology),  1943.  Experience; 
assistant  entomologist  to  associate 
entomologist,  Tennessee  Valley 
Authority,  Alabama,  1943-1946;  from 
Assistant  Entomologist  to  Associate 
Entomologist,  Citrus  Experiment  Station. 
University  of  California,  Riverside, 
1946-1953;  Professor  Entomology  and 
Entomologist.  1953-1968:  Professor  of 
Entomology.  University  of  Illinois, 
Urbanna-Champaign,  1968-present; 
Head.  Department  of  Zoology.  1969- 
present.  Concurrent  positive:  Vice 
Chancellor.  University  California, 
Riverside,  1962-1967;  consultant,  WHO; 
FIFRA  Scientific  Advisory  Committee. 
Societies:  National  Academy  of  Science; 
American  Chemical  Society;  Entomology 
Society  of  America.  Research:  Insect 
Physiology  and  toxicology;  mosquito 
control. 

Howard  Harold  Seliger,  Professor, 
Biology  Department.  Johns  Hopkins 
University.  Born:  New  York,  N.Y., 
December  1924.  Expertise:  Physics, 
photobiology.  Education:  City  College, 
BA.  1943;  Purdue  University,  MS,  1948; 
University  of  Maryland,  PhD  (physics), 
1954.  Experience:  Assistant  Instructor, 
Physics.  Purdue  University,  1948; 
Professor,  leader-radioactivity,  Natjona! 
Bureau  of  Standards.  1948-1958; 
Research  Associate.  Biophysics.  1958- 
1963,  Associate  Professor  1963-1968. 
Professor.  Biology.  Johns  Hopkins 
University.  1968-present.  Concurrent 
positions:  Guggenheim  fellow  1958-1959: 
consultant.  Naval  Research.  Societies: 
AAAS;  American  Physics  Society; 
Radiation  Research  Society;  American 
Society  of  Biological  Chemists; 
American  Society  Photobiology. 
Research:  radioactivity  standardization: 
bioluminescence:  excited  states  of 
biological  molecules;  marine  biology  of 
bioluminescent  dinoflagellates; 
photometry. 

Fred  Harold  Tschirley,  Professor  and 
Chairman.  Department  of  Botany  and 
Plant  Pathology.  Michigan  State 
University.  Born:  Ethan.  S.D.  December 
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19, 1925.  Expertise:  Ecologv.  Education; 
University  of  Colorado,  BA.  1951,  MA, 
1954:  University  of  Arizona,  PhD,  1963. 
Experience:  Research  Assistant, 
University  of  Arizona,  1952-1953: 
Instructor,  1953-1954:  Range  Scientist, 
Crops  Research  Division,  Agriculture 
Research  Service,  USDA,  1954-1968: 
Assistant  Branch  Chief,  Crops 
Protection  Research  Branch,  1968-1971: 
Assistant  Coordinator,  Environmental 
Quality  Active  Science  and  Education. 
1971-1973,  Coordinator  Environmental 
Quality  Activity,  Official  Secretary 
1973-1974;  Professor  and  Chairman, 
Department  of  Botany  and  Plant 
Pathology.  Michigan  State  University. 
1974-present.  Societies:  AAAS.  Weed 
Science  Society  of  America;  Social 
Range  Management:  Fcologv  Society  of 
America.  Research:  VVoodypiant 
control;  physiological  ecology. 

Mary  Edith  Vore,  Associate  Professor 
of  Pharmacology,  College  of  Medicine, 
University  of  Kentuckv.  Lexington, 
Kentucky  40536.  Bom;"Guatpmala  City, 
Guatemala,  June  27, 1947;  US  citizen. " 
Education:  Asbury  College,  BA,  1968; 
Vanderbilt  University,  PhD 
(pharmacology)  1972"  Professional 
experience:  Feiiow.  Department  of 
Biochemistry  and  Drug  .Metabolism, 
Hoffman-LaRoche  Inc.  1972-1974; 
Assistant  Professor  of  Toxicology, 
Department  of  Pharmacology.  University 
of  California,  San  Francisco.  1974-19~8:" 
Associate  Professor,  1978-1981. 
Associate  Professor  of  Pharmacology. 
College  of  Medicine,  University  of 
Kentucky,  1981-present.  Societies: 
American  Society  of  Pharmacologists 
and  Experimental  Therapeutics:  Society 
of  Toxicology.  Research:  The 
biochemical  properties  of  liver  and  lung 
microsomal  mixed-function  oxidases 
and  their  role  in  the  metabolism  of  drug 
and  xenobiotics  to  toxic  reactive 
intermediates;  hepatic  drug  elimination 
in  pregnancy. 

Dated:  August  16,  19fl4. 
John  A,  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  84-23046  Filed  9-4-84:  8:45  dm  | 
BILLING  COOC  BS60-50-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

American  Heritage  Savings,  F.A. 
Bloomingdale,  IL;  Appointment  of 
Receiver 

Xtjtice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  §  5(d)(6)(A) 
of  the  Home  Owners'  Loan  Act.  as 
amended,  12  U.S.C.  1464(d)(6)(A)  (1982), 
the  Federal  Fiome  Loan  Bank  Board 
appointed  the  Federal  Savings  and  Loan 


Insurance  Corporation  as  sole  receiver 
for  American  Heritage  Savings,  F.A., 
Bloomingdale,  Illinois,  on  August  27 
1984, 

Dated:  August  29.  1984. 
II.  Finn, 
Secretary. 

(FR  Doc  84-23442  Fil«i  9-4-84   8  46  «m) 
BILLING  CODE  S720-01-l« 


FEDERAL  RESERVE  SYSTEM 

NCNB  Corp.,  et  a!.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225,14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  m  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (T' 
U.S.C.  1842(c)), 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  z  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  26.  1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  VV.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1,  NCNB  Corporation.  Charlotte, 
North  Carolina;  to  acquire  100  percent  of 
the  voting  shares  of  NCNB  National 
Bank,  Fairfax  County,  Virginia,  a  bank 
that  will  perform  credit  card  and  related 
activities  in  conformance  with  Va  Code 
§§  6.1— 392  and  393. 

B.  Federal  Reser\e  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President]  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Busey  Corporation,  Urbana. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank  of 
Tolono,  Tolono,  Illinois. 


2.  Omnibank  Corp.,  Wyandotte, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Wyandotte  Saving 
Bank,  Wyandotte,  Michigan. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Streed,  Dallas,  Texas 
75222: 

1.  .Azle  Bancshares.  Inc..  Azle.  Texas; 
to  become  a  bank  holding  company  by 
acquiring  94,37  percent  of  the  voting 
shares  of  First  National  Bank  of  Azle, 
Azle,  Texas, 

B<.;ard  of  Governors  of  the  Federal  Resene 
Systom,  August  29,  1984. 
lames  McAfee, 

A:,soc,o:e  Secreta.ry  of  the  Board. 

(FR  Doc  84-23406  F.led  9-4-84  84S  un| 
BILUNG  COOE  U10-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  Vn%  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
use.  18a,  as  added  by' Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transaction  and  Waiting  Period 
Terminated  Effective 

(1)  84-0717 — ConAgra,  Incorporated's 
proposed  acquisition  of  assets  of 
Northern  State  Beef  Incorporated, 
August  13.  1984 

(2)  84-0-18— Michael  Wilkinson's 
proposed  acquisition  of  assets  of  Steel 
Processing  Facilities  at  Fontana, 
California,  (Kaiser  Steel  Corporation, 
UPE).  .August  13. 1984 


S5IM4 
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(3)  84-0760 — ^Tenneco,  Incorporated's 
proposed  acquisition  of  voting 
securities  of  Ekco  Products 
Incorporated  (American  Home 
Products  Corporation,  UPE).  August 
16,1984 

(4)  84-0787— The  Fulcrum 
Partnership's  proposed  acquisition  of 
voting  securities  of  The  Houseware 
Group  of  American  Home  Products 
Corporation  and  other  assets  of 
American  Home  Products 
Corporation's  Ekco  Housewares 
Division,  August  16, 1984 

(5)  84-0772— The  1964  Simmons  Trust's 
proposed  acquistion  of  voting 
securities  of  Medford  Corporation. 
August  16, 1984 

(6)  84-0775— Baker,  Fentress  & 
Company's  proposed  acquisiton  of 
voting  securities  of  Medford 
Corporation.  August  16, 1984 

(7)  84-0781— Reliance  Capital  Group 
LP.'s  proposed  acquisition  of  voting 
securities  of  Cecil  B.  Day  Companies, 
Incorporated  (Cecil  B.  Day  Trust, 
UPE),  August  16,  1984 

(8)  84-0783— PacifiCorps  proposed 
acquisition  of  voting  securities  of 
MAPCO  Incorporated,  August  16, 1984 

(9)  84-0757— United  Financial  Group 
Incorporated's  proposed  acquisition  of 
voting  securities  of  Weingarten  Realty 
Incorporated.  August  17,  1984 

(10)  84-0726— Schnitzer  Steel  Products 
Company's  proposed  acquisition  of 
voting  securities  of  Cascade  Steel 
Rolling  Mills,  Incorporated,  August  20 
1984 

(11)  84-0750— William  Comrie,  (The 
Brunton  Company)  proposed 
acquisition  of  voting  securities  of  the 
voting  trust  of  Cousins  f  iome 
Furnishings,  Incorporated,  August  20, 
1984 

(12)  84-0761— Texaco  Incorporated's 
proposed  acquisition  of  voting 
securities  of  ACC  Chemical  Company, 
(American  Can  Company.  UPE), 
August  20,  1984 

(13)  84-0766— Capital  Cities 
Communications  Incorporated's 
proposed  acquisition  of  voting 
securities  of  Institutional  Investor 
Incorporated,  (Gilbert  E.  Kaplan, 
UPE),  August  20,  1984 

(14)  84-0771— Fleming  Companies, 
Incorporated's  proposed  acquisition  of 
voting  securities  of  United  Grocers 
Ltd.,  August  20,  1984 

(15)  84-0778— Lennar  Corporation's 
proposed  acquisition  of  voting 
securities  of  H.  Miller  and  Sons 
Incorporated,  'August  20, 1984 

(16)  84-0780— First  Boston 
Incorporated's  proposed  acquisition  of 
voting  securities  of  Joyce  Beverages 
Incoi-Dorated.  August  20, 1984 

(17)  84-0799— Chesebrough-Ponds 
Incorporated  s  proposed  acquisition  of 


voting  securities  of  The  Polymer 
Corporation,  Harbison  Industrial 
Products  Incorporated,  Polymer  Hose 
and  Coupling.  Incorporated,  (ACF 
Industries,  Incorporated,  UPE),  August 
20, 1984 

(18)  84-0774— Prime  Motor  Inns. 
Incorporated's  proposed  acquisition  of 
voting  securities  of  American  Motor 
Inns.  Incorporated,  August  23, 1984 

(19)  84-0796— Laidlaw  Transportation, 
Ltd.'s  (Michael  George  Degroote,  UPE) 
proposed  acquisition  of  voting 
securities  of  ARA  Transportation 
Incorporated.  (ARA  Services, 
Incorporated.  UPE"),  August  23. 1984 

(20)  84-0754— Gulf  &  Western 
Industries.  Incorporated's  proposed 
acquisition  of  assets  of  Shoppers 
Charge  Card  Service  Division, 
(American  Fletcher  Corporation, 
UPE),  August  24. 1984 

(21)  84-0792— Protective  Corporation's 
proposed  acquisition  of  voting 
securities  of  Columbia  National  Life 
Insurance  Company,  (Armco, 
Incorporated,  UPE),  August  24, 1984 

(22)  84-0816— Ross  Stores, 
Incorporated  s  proposed  acquisition  of 
assets  of  Edison  Brother  Stores, 
Incorporated,  August  24, 1984 

(23)  84-0822— The  Parsons 
Corporation's  proposed  acquisition  of 
voting  securities  ot  The  Parsons 
Corporation,  August  24. 1984 

(24)  84-0823— The  Parsons 
Corporation's  prtiposed  acquisition  of 
voting  securuies  ot  RMP  international, 
Ltd.,  August  24.  1984 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Foster  Compliance 
Specialist,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  DC.  20580,  (202)  523-3894. 

By  the  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary.  I 

IFR  Doc  fl4-2345P  tailed  9-4^84  3:45  am| 
BILLING  COOE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Open  Meeting  on  Premature  Thelarche 

The  Public  Health  Service  and  the 
University  of  Puerto  Rico  Medical 
Sciences  Campus  will  hold  a  scientific 
meeting  on  premature  thelarche.  The 
purpose  of  this  meeting  will  be  to  assess 
the  data  on  premature  thelarche  in 
Puerto  Rico. 

The  meeting  will  be  held  September 
20-21,  1984,  at  the  Palmas  del  Mar  Hotel 
in  Humacao,  Puerto  Rico,  beginning  at 
8:00  a.m. 


Additional  information  may  be 
obtained  from:  Jose  F,  Cordero.  M.D.. 
Medical  Epidemiologist,  Birth  Defects 
Branch,  Chronic  Diseases  Division. 
Center  for  Environmental  Health, 
Centers  for  Disease  Control.  Atlanta. 
Georgia  30333  Telephones:  FTS:  236- 
4090.  Commencal  404/452-4090, 

Dated:  Aa^ust  2fl  1984, 
Wiliiam  C.  Watson,  Jr., 
Acting  Director  Centers  for  Disease  Control. 

|FP.  Ooc  84-2340J.  Filed  !M-84  8  45amJ 
BILLING  COOE  4160-18-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CA  156611 

Disclaimer  of  Interest  To  Issue: 
Proposed  issuance  of  Recordable 
Disclaimer  of  Interest  for  Lands  m  Los 
Angeles  County,  CA 

AGENCV:  Bureau  of  Land  Management, 
Interior.  . 


action:  Notice. 


summary:  Application  has  been  filed  by 
Souttiern  California  Savings  and  Loan 
Association,  a  Corporation,  for  a 
recordable  disclaimer  of  Interest  by  the 
United  States,  involving  61.05  acres  of 
land. 

date:  Comments  should  be  received  by 
December  4, 1984, 

ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations  California  State  Office 
(Room  E-2841 1.  Bureau  of  Land 
Management  2800  Cottage  Way, 
Sacramento.  California  9vi825. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Alendal,  California  State  Office, 
(916)  484-4431, 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  315  of  tfie  (Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2770:  43  U.SC,  1745),  application 
number  CA  15661  has  been  filed  by 
Southern  California  Savings  &  Loan 
Association,  a  Corporation,  for  issuance 
of  a  recordable  disclaimer  of  interest  bv 
the  United  States,  aflecnng  the  following 
described  land: 

San  Bernardino  Mendian 

T.  4.N'..  R.  16W, 

Sec.  11,  lots  1.  2  and  3. 

The  area  described  aggregate  61.05  acres  in 
Los  Angles  County. 

1.  The  Bureau  of  Land  Management 

has  reviewed  the  official  records  and 
has  determined  ttiat  the  United  States 
has  no  claim  to  or  interest  in  the  above 
described  lands  and  tPat  the  issuance  of 
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a  recordable  disclaimer  of  interest  will 
help  to  remove  a  cloud  on  the  title  to  the 
land. 

2.  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  ihe  proposed  disclaimer  may 
present  their  views  in  writing  to  the 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  in  the  California  State 
Office. 

3.  Accordingly,  the  recordable 
disclaimer  of  interest  will  be  issued  no 
sooner  than  ninety  days  after  the  date  of 
this  publication. 

Ed  Hasley, 
State  Di'.ecior. 

|KRD.,i.  B+-2343<iFil.fd  9-^-84.  8  45  0111) 
BILLING  CODE  431Q-40-M 


Fna!  Environmental  Assessment  and 
Management  Framework  Plan 
Amendment;  Grand  Junction 
Conversion  Transmission  Line  Project, 
Grand  Junction,  CO. 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  \otice  of  Availability  of  the 
1  iridl  Environmental  Assessment  (FEA) 
and  of  the  Beginning  of  the  Protest 
Period  on  the  Management  Framework 
Plan  (MFP)  Amendment. 


summary:  Pursuant  to  section  102(2)(C) 
^of  the  National  Environmental  Policy 
Act  of  1969,  BLM  has  prepared  a  FEA  on 
the  Grand  Junction  Conversion 
Transmission  Line  Project.  Pursuant  to 
43  CFR  1600,  BLM  proposes  an 
amendment  to  the  Roan  Creek/Winter 
Flats  MFP. 

date:  Comments  on  the  FEA  and 
protests  on  the  MFP  amendment  will  be 
accepted  until  October  10. 1984. 
ADDRFSS:  Comments  should  be  sent  to: 
District  Manacpr,  Bureau  of  Land 
Management.  7M  Horizon  Drive,  Grand 
Junction,  Colorado  81501. 

Protests  should  be  sent  to:  Director 
(202).  Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior,  Washington. 
D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  DuUki.in.  Bureau  of  Land 
Munagemenl.  764  Horizon  Drive.  Grand 
J.  '-'•■'. n.  Culwr;jd()  615(':    (303)243-6552. 
SUPPLEMENTARY  INFORMATION:  The  final 

environmental  assessment  (FEA)  on  the 
Grand  lunciion  Conversion 
Transmission  Line  Project  analyzes  the 
impact  of  a  prt.iposal  by  Public  Service 
Company  of  Colorado  (I'SCC)  to 
upgrade  its  existing  69.0(K)  volt 
transmission  system  in  the  Grand 
Junction  vicinity  to  230.000  volts.  The  ' 


FEA  contains  a  proposed  amendment  to 
the  Management  Framework  Plan  (MFP) 
for  Roan  Creek  and  Winter  Flats,  an 
area  that  includes  the  Little  Book  Cliffs 
Wild  Horse  Management  Area.  The 
amendment  would  permit  granting  a 
right-of-way  to  PSCC  through  the  Wild 
Horse  Management  Area.  The 
amendment  is  neces'jary  because  the 
existing  MFP  does  ntt  provide  for  new 
rights-of-way  in  that  area  where  a 
portion  of  the  new  transmission  line 
would  cross. 

The  proposed  MFP  amendment  may 
be  protested.  Any  person  who* 
participated  in  the  process  by  which  the 
amendment  was  developed  (the  EA 
process)  and  has  an  interest  which  is  or 
may  be  adversely  affected  by  the 
approval  of  this  amendment  may  protest 
such  approval.  A  protest  may  ra'ise  only 
those  issues  which  were  submitted  for 
the  record  during  development  of  the 
FEA  and  the  amendment.  A  protest  must 
contain  the  following  information: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest; 

2.  A  statement  of  the  issue(s)  being 
protested; 

3.  A  statement  of  the  part  of  the 
amendment  being  protested; 

4.  A  copy  of  all  documents  or  issues 
that  were  submitted  during  the  EA  and 
amendment  process  by  the  protesting 
party  or  an  indication  of  the  date  the 
issuejs)  were  discussed  for  the  record; 

5.  A  concise  statement  explaining  why 
the  State  Director's  decision  is  believed 
to  be  wrong. 

At  the  end  of  the  30  day  protest 
period,  the  proposed  amendment, 
excluding  portions  under  protest,  shall 
become  final.  Approval  shall  be 
withheld  on  any  portion  of  the 
amendment  under  protest  until  action 
has  been  completed  on  the  protest. 

Availability 

Single  copies  of  the  FEA  may  be 
obtained  at  the  Grand  Junction  District 
Office. 

Dated;  August  28. 1984. 
Kannon  Richards. 

State  Director.  Bureau  of  Land  Management. 

(PR  Doc  84-23439  Filed  »-4-84  8  45  am| 
BILLING  CODE  431(K1B-M 


Minerals  Management  Service 

Outer  Continental  Shelf  North  Atlantic 
Oil  and  Gas  Lease  Sale  82;  Finding  of 
No  Significant  Impact 

Correction 

In  FR  Doc  84-22546.  beginning  on 
page  33731  in  the  issue  of  Friday,  August 
24, 1984.  make  the  following  correction 


on  page  33736.  I.n  the  third  column, 
following  the  heading  "Conclusion" 
insert  the  following  paragraph: 

In  FElS-82,  the  impact  level  on  fish 
and  fishery  resources  was  determined  to 
be  Minor-.Moderate  for  Alternative  10. 
Under  the  proposal,  the  level  of  impact 
is  expected  to  be  essentially  the  same: 
Minr.r-Nfnderaif, 

BILLING  CODE  1505-01-li 


National  Park  Service 

National  Register  of  Historic  Places 

The  following  districts  ha\  e  been 
determined  to  be  eligible  for  inclusion  in 
the  National  Register  of  Historic  Placps 
effective  on  this  date.  These  state  local 
historic  districts  were  certified  as 
substantially  meeting  .National  Register 
criteria  for  evaluation  between  1976  ana 
March  12.  1984.  These  determinations  of 
eligibility  are  made  under  §  67  9{gl  of  36 
CFR  Part  67.  implementing  the  Tax 
Reform  Act  of  1976.  the  Revenue  Act  of 
1978;  the  Tax  Treatment  Extension  Act 
of  1980:  and  Ihe  Economic  Recover\  Tox 
Act  of  1981.  .Additions  to  this  w;il  be 
published  on  an  annual  basis  as  part  of 
the  Annual  Supplemental  Listing  of 
Historic  Properties. 
Bruce  MacDougal, 

Actjng  C/nef  of  Registration,  National 
Register  of  Historic  Places. 

C.ALIFORM.A 
Alameda  County 

Oakland,  Presen'otion  Park  Historic  District 

(CHDI  Bounded  by  Grove,  nth.  Castro 

and  14th  Sts. 
Oakland,  Victorian  Row-Old  Oakland 

Historic  District  (CHD).  Bounded  by  7th, 

Broadway.  10th  and  Clay  Sts 

Contra  Costa  County 

Pittsburg,  New^York  Landing  Historic  District 
(CHDI  E.  3rd.  E  4th  and  Railroad  Ave. 

Marin  County 

Sausalito.  Sausniito  Central  Business 
Historic  District  I  CHD  I.  5.58-789 
Bridgeway.  El  Portal  and  Princess  St.. 
portions  of  Buli^ley  Ave. 

\  entura  County 

San  Buenovpntura.  San  Buenaventura 

His'or.i.  Dis.'nct  /CHD}.  Plaza  Park  and 
properties  south  of  the  park  in  the  600  blk 

'■.■f  E  Thompson  BKd 

COLORADO 
Boulder  County 

Boulder.  Mapieton  Hill  Historic  District 
(CHD).  Roughly  bounded  by  .Mountain 
View  Rd..  nth  and  Dewey  Sts. 
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Pitkin  County 

Aspen.  Aspt^n  Hisionc  District  (CHD). 
Roughly  bounaed  by  Durant  Ave.,  Main. 
Monarch,  and  Hunter  Sts. 

CONNECTICLT 

Fairfield  County 

New  Canaan.  Aei*  Canaan  Historic  District 

(CHDl.  RoiiKriK  hounded  by  Oenoke  Lane, 
Henlage  Hill  and  the  S  sid"  of  Seminary  St. 
contaminB  proper'ies  on  both  sides  of 
Oenoke  Ridge.  .Main  and  Park  Sts. 

DELAWARE 

New  Castle  County 

WiJminaton.  Dflaware  Avenue  Historic 
Distric:  iCHDi  Rjuxhly  bounded  by  N. 
Broom  St.  and  Harrison  St.  on  Delaware 
A'.p 

FLORIDA 

Dade  County 

Fort  Lauderdale  Fn'i  Lauderdale  Historic 
District  ICHDI.  Roughly  bounded  by 
Broward  Blvd..  SW  2nd  Ave..  \ew  River 
Dr.  and  SW  5th  Ave. 

Escambia  County 

Pensacola.  Sorfh  Hill  Historic  District 

fCHDI.  Rouuhiy  bounded  by  Moreno. 
Gillemard.  Wr'ght,  and  De  VlUiers  Sts. 

Manatee  County 

Bradenton.  Downtown  Bradenton  Historic 
District  (CHDl.  Roughly  bounded  by  3rd 
Ave..  W.,  9th  St.  W..  8th  Ave.  W..  14th  St. 
W 

Bradenton,  O'd  ^fanutee  Historic  District 
(CHDl.  RouHniy  bounded  by  E  3rd,  9th.  4th, 
Manatee  Ave,,  lutn,  8th  and  9th  St.  E. 

Orange  County 

Orlando,  Downtown  Historic  District  (CHD). 
Roujihly  bounded  by  [efferson  and  South 
Sts.,  Rosaland,  S  Bvran  and  \'  Gertrude 
Aves..  and  W   Central  Blvd, 

Orlando.  Lake  Chenjhee  Historic  District 
(CHDl.  Rouaniy  oounded  by  East-West 
Exp..  S,  Sum  rr.enin  .Ave  ,  Lake  Davis.  E, 
Gore,  Euclid  S  Deianey  and  S,  Orange 
Aves. 

Polk  County 

Lakeland,  Lahe  ^funn  Historic  District 
(CHDl.  Bou)jniv  iviunded  by  Bay  and 
Orange  S's.   vias.sdcnusetis,  Iowa,  and 
Missouri  A,,..s.   and  Lake  Mirroe  Shoreline. 

GEORGIA 

Richmond  Counry 

Augusta   Aui/usra  Historic  Preservation 
District  iCfDi 

Roughly  bounded  by  :'th,  Telfair,  Walker  Sts. 
and  Cordon  Hwy. 

ILLINOIS 

Cook  Countv 

Blue  Island  Sme  Island  Histonr  District 
iCl-iDi  Routjniy  bounded  by  Western  Ave 
betiAeen  Canal  and  135th  Sts. 


Kane  County 

Aurora.  \ear  Eastside  Historic  District 
(CHD).  Roughly  bounded  by  Mar\'e  Ave.. 
Anderson  and  LaSale 

KANS.AS 

Pottawatomie  County 

Manhattan.  Manhattan  Downtown  Historic 
District  iCHDf,  Roughly  bounded  by 
Anderson  Ave..  7th  and  3rd  Sts.  and 
Griffith  Ball  Park. 

LOUISIANA 

Orleans  Parish 

New  Orleans.  Lafayette  Square  Historic 
District  (CHDh  Roughly  bounded  by 
O'Keefe  and  St.  Joseph  Aves.,  Poydras  and 
Magazine  Sts. 

New  Orleans.  Lover  Garden  Historic  District 
(CHDl.  Roughly  bounded  by  St.  Charles 
Ave.,  US  10,  Tchoupitoulas.  Race  and 
Philip  Sts.  and  Mississippi  River. 

New  Orleans.  Picayune  Place  Historic 
District  (CHD),  Roughly  bounded  by  St. 
Charles  Ave.,  and  Common,  Tchoupitoulas, 
and  Poydras  Sts. 

New  Orleans.  St.  Charles  Avenue  Historic 
District  (CHD),  Roughly  bounded  by 
Carondolet,  Prytania,  Jena  Sts.  and  Jackson 
Ave. 

New  Orleans.  V  'erehouse  Historic  District 
(CHDl,  Roughly  bounded  by  Magazine, 
Poydras.  and  S^  Front  Sts.,  Howard  Ave. 

MAINE  I 

Androscoggin  County 

Lewiston.  Kennedy  Park  (CHD).  Roughly 
bounded  by  P'ne.  Blake.  Birch  and  the  alley 

of  W  of  Park  St. 

Hampden  County 

Spnngfield,  Ridaewood  Historic  District 
(CHDl.  Roughly  bounded  by  Union  St., 
Mulberry  St..  and  School  St. 

Penobscot  County 

Bangor,  Bangor  Theological  Seminary  (CHD). 
Roughly  bounded  by  Union  St.,  Hammond 

St,,  and  Cedar  St, 
Bangor,  flTjof/wav  Historic  District  (CHD). 

Roughly  bounded  by  Garland  SL,  Pine  St.. 

State  St.,  and  Broadway 
Bangor  High  Street  Historic  District  (CHD). 

Roughly  bounded  by  Hammond  St.,  N.  High 

St  ,  Union  St,,  and  High  St. 
Bangor.  Whiinev  Park  Historic  District 

(CHDl.  Roughly  bounded  by  Eighth  St., 

Union  St,,  Pond  St,,  and  Hayford  Rd. 

MARYLAND 

Baltimore  (Independent  City) 

Eutaw  Place/Madison  A  venue  Historic 
District  (CHDt,  Properties  on  Eutaw  PI.  and 
Madison  .Ave  between  Druid  Park  Lake  Dr. 
and  ,\o'''h  Ave, 

Madison  Park  Historic  District  (CHD). 
Roughly  bounded  by  North  Ave.,  Morris 
St,,  Laurens  St.,  and  Tiffany  St, 

Mt.  Royal  Terrace  Historic  District  (CHD). 
Roughly  bounded  by  Reservoir  St,,  Park 
Ave.,  North  Awe.  and  Mt,  Royal  Terrace 

Mt.  Vernon  Historic  District  (Expandedl    • 
(CHDl.  Roughhv  bounded  by  Mt,  Roval 
Ave.  Howard  St.,  Gilford  St..  and  Hamilton 
St. 


Seton  Hill  Historic  District  (Expandedl 
(CHD).  East  side  of  600  blk.  of  N,  Eutaw  St, 

Sterling  Street  Historic  District  (CHD). 
Bounded  by  Monument.  Ensor,  and  Mott 
Sts,  and  Flatiron  Alley 

Union  Square  Historic  District  (CHD). 
Roughly  bounded  by  Fulton  Ave,, 
Baltimore.  Schroder.  Carey  and  PraM  Sts, 

Waverly  Historic  District  (CHD).  Roughly 
600  Blk,  of  34th  St, 

Frederick  County 

Federick.  Fedenck  Historic  District  (South 
Addition)  (CHD).  Roughly  bounded  by  E, 
7th  St„  East  St,,  Clarke  PJ,,  E,  South  and 
North  Bentz  Sts, 

Wicomico  County 

Salisbury.  Downtown  Historic  District 
(CHd).  Roughly  bounded  by  US  Rt,  50.  US 
Rt.  13.  the  Wicomico  River,  and  Lake  St, 

Salisbury.  Newtown  Historic  District  (CHDl 
Roughly  bounded  by  Mill  St,.  North  St.. 
Broad  St,,  and  Chestnut  St, 

MASSACHUSETTS 

Berkshire  County 

Lenox.  Lenox  Historic  District  (CHD), 
Properties  along  both  sides  of  Main  St, 
from  Greenwood  to  West  Sts..  Franklin, 
Housatonic,  Church  and  Walker  Sts. 

Bristol  County 

New  Bedford,  Bedford  Landing  Watc-front 
Historic  District  (CHDl.  Roughly  bounded 
by  Elm  and  Rodman  Sts,,  Front  St.. 
Commercial  St.,  Union  St,  and  Acushnet 
Ave. 

Hampden  County 

Springfield,  Forest  Park  Heights  Historic 
District  (CHDl.  Roughly  bounded  by 
Riverview  and  Westernview  Sts,,  Fairfield 
St,.  Litchfield  St.,  Sumner  Ave,.  Forest  Park 
Ave.,  Washington  Blvd,.  and  Longhil!  St, 

Springfield,  Lower  Maple  Historic  District 
(CHD).  Roughly  bounded  by  State  St.. 
School  St..  Union  St.,  and  Maple  St. 

Springfield,  Maple  Hill  Historic  District 
(CHDl.  Roughly  bounded  by  Cemetery 
Ave,,  .Madison  St,,  Pine  St,.  Mill  St..  and 
Maple  St.  (Ames  Hill  and  Crescent  Hill) 

Springfield.  Ridsewood  Historic  District 
(CHDl,  Roughly  bounded  by  Union  St.. 
.Mulberry  St..  and  Schol  St. 

Middlesex  County 

Carlisle.  Carlisle  Historic  District  (CHD). 
Properties  extending  out  from  the 
Monument  lunciure  on  Lowell  and  East 
Sts,  Bedford  Rci..  School  St..  Concord  and 
Westford  Rds. 

Suffolk  County 

Boston.  Bay  State  Road 'Bark  Bay  West 
Historic  District  (CHDl.  Bounded  by  W, 
ChariesgatP  Newberry,  Graham,  alley  S,  of 
Bay  State  Rd,,  Bay  State  Rd,,  and  Back  St 

Boston,  St  Botolph  Street  Historic  District 
(CHDl.  Bounded  by  Harcourt  Alley  E  of 
Huntington  Alley  \  ot  .Mas.s  Ave.,  and  NY, 
NH&  Hartford  ROW 
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MICHIGAN 

Genesse  County 

Linden.  Lindpp.  Downtown  Hislonc  District. 
Roughly  bounded  by  the  Shiawasspe  River. 
- .     N  Main  St.,  Hickory  St..  S.  Bridge  and  N 
Bridge  Sts. 

Kent  County 

Gr;jnd  Rapids.  HenrtsiHp  Historic  District 
ICHD).  Roughly  bounded  by  Louis  St.. 
Division  Ave  .  Cherry  St .  and  Ionia  Ave. 

Muskegon  County 

Muskegon,  Clay-Western  Historic  District 
(CHD).  Western  Ave..  4lh  St.,  Clay  Ave  . 
6lh  St.,  Webster  St.,  and  7th  St. 

Oakland  County 

Holly,  Central  Downtown  Historic  District 
(C/IDJ.  Washington  St.,  Martha  St„  S. 
Broad,  E.  Maple  to  N,  Saginaw.  Front  St,  to 
Railroad  St. 

Holly.  Ojsirict  i>^2  (CHDJ.  N'orth  and  South 
lots  on  Maple  St.  between  Cogshall  and 
Washington  St.;  West  lots  on  College 
between  Main  and  Maple  St. 

Saginaw  County 

Saginaw,  Old  Saginaw  City  Historic  District 
(CHDj.  S.  Michigan  to  N,  Michigan  to 
Cleveland  St  to  S.iginaw  River  to  Van 
Buren  St.  to  Michigan  ' 

Washtenaw  County 

Ypsilanti,  Ypsilanti  Historic  District  (CHDj. 
Roughly  bounded  by  Forest  St.,  Prospect 
St.,  Michigan  St.,  Buffalo  St.  and  N. 
Hamilton  St. 

Wayne  County 

Detroit.  Berry  Historic  District  (CHD/. 

Roughly  bounded  by  E.  Jefferson  Ave., 

Parkview  Dr  ,  the  Detroit  River,  and  Fiske 

St, 
Detroit,  New  Center  Historic  District  (CHD). 

Roughly  bounded  by  Euclid,  Woodward. 

2nd,  Lothrop  and  3rd  Aves, 

MINNESOTA 

Goodhue  County 

Red  VVm>j  Downtown  Historic  District 
(CI/Dl.  Roughly  bounded  by  Bush,  Main. 

and  Broad  Sts. 

Hennepin  County 

Minneapolis,  Southeast  Fifth  Street  Historic 
District  (CHOI.  Along  5th  St.  between  9th 
and  4th  .Ave 

Minneapolis,  Warehpuse  Historic  District 
(CilD'i.  Roughly  bounded  by  1st.. 
Washington,  6ih  and  3rd  Aves. 

Minneapolis.  W'nshbuni  Far  Oaks  Historic 
District  ICHDI.  Roughly  bounded  by  26th 
St.,  Franklin,  4th  and  Lincoln  Aves. 

Rice  Count\ 

Faribault.  Faribault  Hentaue  Preservation 
District  (CHD).  Roughly  bounded  by 
Central  Ave.,  4th  and  Division  Sts.  and  1st 
Ave. 

MISSOLKI 

Clay  County 

Kansas  City,  Nelle  E.  Peters  Historic  District 
(CHD).  3600  Summit  and  portions  of  the  700 
blk  of  W.  37th 


lackson  County 

Kansas  City,  Arwour/GiUham  Historic 
District  (CHD).  Roughly  bounded  by  north 
side  of  East  Blvd..  between  Warwick,  and 
Locust  St. 

Kansas  City,  Miller  Plaza  Warner  Plaza 
Historic  District  (CHD).  Roughly  bounded 
by  Mam  St.,  Walwick  Blvd.  on  E.  32nd  Si 

Kansas  City,  North  Hyde  Perk  Historic 
District  (CHD).  Roughly  bounded  by  3300 
biks  of  Harrison  and  Campbell,  the  3400 
blk.  of  Campbell  and  the  residence  ai  3402 
Harrison 

St.  Louis  County 

St.  Louis,  Central  West  End  Historic  District 

(CHD).  Roughly  bounded  by  Boyle  Ave.. 

Lindall  Blvd.,  Baleviere  and  Beimar 
St.  Louis,  Cumpton  Hill  Historic  District 

(CHD)  Roughly  bounded  by  Sidney,  S. 

Grand  Blvd..  Coplin  and  Shsnandoah 
St.  Louis,  Hyde  Park  Historic  District  (CHD). 

Roughly  bounded  by  Palm  St.,  11th  Ave.. 

Florissant  and  Grand  Blvd. 
St.  Louis,  Lafayette  Park  Historic  District 

(CHD)  Roughly  bounded  by  Jefferson  Ave.. 

Simpon  PI.  and  Dolman  St, 
St.  Louis,  Soulard Historic  District  (CHD). 

Roughly  bounded  by  Broadwav,  Compfon 

Ave,,  Arsenal  St.  and  Delaware  Blvd, 
St.  Louis,  Visitation  Park  Historic  District 

(CHD),  Roughly  bounded  by  Union  Blvd, 

from  Delmar  to  Cabanne 

NEBRASKA 

Lancaster  County 

Lincoln  Hay  market  Historic  District  (CHD). 
Roughly  bounded  by  R  and  O  Sts,  and  the 

Railroad 

NEVADA 

Carson  Citv  County 

Carson  City.  Carson  City  Historic  District 
(CHD/.  Roughly  boumied  by  Curry  St.. 
John.  5th  and  Ins  Sts. 

NEW  JERSEY 

Burlington  County 

Burlington,  High  Street  Historic  District 

fCHD).  High  St,  between  Broad  and  Pearl, 
Broad  St,  between  High  and  S!ac> 

Camden  County 

Camden,  Coopf.-  PJaza  Historic  District 
ICHD).  Roughly  bounded  by  S  Broadway, 
Benson.  S  7»h,  and  Berkley,  mciudmg 
WashinRton  between  7th  and  Haddon  and 
Hfiddon  from  Washington  to  .\ewtor, 

nudson  County 

Hohoken.  Southern  Hoboken  Historic 

District  ICHD!.  RoughK  bounded  by 
Fourth.  Hudson,  and  First  Sts,,  Erie- 
Lackawanna  Tram  Yards,  V\ashington  St 
.ind  Bloomfield  St, 

Mercer  County 

Trenton,  Yard  Avenue  Historic  District 
(CHDj.  Properties  along  Yard  Ave.  and  E. 
State  St.  between  Ewing,  S.  Clinton  and 

Fairview 

Salem  County 

Salem,  Broadway  Historic  District  (CHDj. 
Properties  on  E.  and  W.  Broadway  from 
Front  St.  to  Keasbey  and  Yorke  St 


L'nion  County 

Plainfield.  Van  Wyck  Brooks  Historic 
District  (CHDI  Roughly  bounded  b\  Park 
Ave.,  W,  7ih,  Plhinfieid  Ave..  Sielle'A\c  . 
Randolpf,  and  .Arlingtop  Ave, 

NEW  YORK 

Albany  County 

Albany,  Capitol  Hill  HistoriL  District  (Center 

Sq.  'Hudson  Park)  (CHDi.  Roughly 
bounded  by  Millet,  Sprmg,  and  S  Swan 
Sts.,  Park.  Ware  and  Madisun  Aves. 

.Alb.^ny,  Clinton  .Avenue 'So-th  Pearl  Street 
Historic  Disinc:  fCHDl  Properties  alo.-ig 
Chnton  .Ave  be'ween  Quail  St,  and  .N 
Pearl:  and  along  N   Pearl  between  C!;nlon 
and  Livington  Ave 

Aiban\  South  End-Groesheckville  Historic 
District  (CHDj  Roughly  bounded  by 
Elizabeth.  .Morton,  FranKiin.  Basset,  Vine. 
S.  Pearl  and  Second 

Albany.  South  Pea ri  Street  ConmercicI Row 
Historic  District  fCHDi  East  side  of  S, 
Pearl  St.  between  Hudson  Ave  and  Bearer 

Albany.  The  Mansions  Historic  District 

(CHDI.  Rough!>  bounded  b\  Eagle  Si 
Madison  Ave    S  Pearl  St  and  Park  A\e 

Broome  County 

B:n«hamton,  Parlor  City  Center  Historic 
D:bl.nct  (CHDj.  Roughly  bounded  b\  Court. 
State,  and  fiawlcy  Sis. 

Erie  County 

Buffalo  Delaware  .4  venue  Historic  District 

(CHDI,  Properties  on  W  Delaware  Ave, 

between  Bryant  and  .North  St. 
Buffalo  L.r.wood H. stone  District  (CHDI. 

Rojgi>  bounded  b\  Delaware  Ave.  and 

Linwood  Ave..  .North  and  W.  Ferry  Sts 
Buffalo.  West  Village  Historic  District 

I  CHD  I.  Roughly  bounded  by  Tracy.  S. 

Elmwood,  Huron.  .Niagara  and  Carolina 

Sts 

Kings  County 

Brooklyn.  Fort  Greene  Historic  District 
(CHDI.  Roughly  bounded  by  Ft.  Greene  PI.. 
Fulton  St..  Vanderbilt  Ave.,  and  Myrtle 
Ave 

Onondaga  County 

Svracuse,  Sedgwick-Highland-jcrnes  H, stone 
District  'CHDi  Bounded  roughly  by  Rugby 
St    Brattle  Rd,,  Teali  .Ave  ,  Jame"s,  Gra\es," 
and  Dewitt  Sts 

Suffolk  County 

Huntington,  Cold Spr-r.g  Hci-bor  Historic 
District  iCHDi.  Properties  on  Harbor.  Mam 
and  Hil!  between  Saw  M;li  Rd  and 
Huntington  Rd  and  aiong  Shore  Rd  and 
Spring  St 

Westchester  County 

Tarrylown.  Main  Street  Historic  District 
(CHDj.  Properties  on  Mam  St  between 
Windle  Park  and  S  Broao.vay 

NORTH  CAROLINA 

Guilford  County 

Greensboro.  Coi.ege  Hill  Historic  District 
(CHDj.  RoughK  bounded  b>  W.  Friendly 
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Ave.,  S.  Sonns,  W.  Lee.  Tate  and  Mclver 
Sts..  Freeman  Mill  Rd. 

Rockingham  County 

Madison.  Decatur-Hunter  Historic  District 
(CHDI  Roujjhiy  bounded  by  Carter. 
Market.  W.  Academy  and  Wilson  Sts..  and 
CS  220  (Business) 

Wake  County 

Raleiah  Blount  Street  Historic  District 
/CHDI.  Roughly  bounded  by  Frankhn. 
Person,  Jones,  and  Halifax  Sts. 

OHIO 

Cuyahoga  County 

Cleveland.  Hessipr  Road  'ffessler  Court 
Historic  District  (CHDI.  Bounded  by  Ford, 
Beliflower,  E,  lloth  and  Euclid  Ave. 

Cleveland.  Markt't  Square  Historic  District 
ICHDI.  Bridge  .^ve  .  W.  24th  St..  Lorain 
Ave..  W.  25th  St  .  L'nited  Ct..  26th  St..  to 
28ih  St. 

Hamilton  County 

Cincinnati.  Lincoln-Melrose  Historic  District 
ICHD).  N  side  of  Lincoln  between  820 
Lincoln  and  Gilbert  Ave.:  between  Lincoln 
and  Beecher 

Cincinnati,  \orthside  Historic  District 
(CHDI,  Hamilton  Ave.  between  Cooper/ 
Spnng  Grove  and  Hobart 

PENNSYLVANIA 

Allegheny  County 

Pittsburgh.  Manchester  Historic  District 
(CHDI.  Roughly  bounded  by  Chateau, 
Franklin.  Fulton.  Hamlin.  Fontella, 
Stedman,  Bidwell  and  Faulsey 

Pittsburgh,  Mexican  War  Streets  Historic 
District  (CHDI.  Bounded  by  Buena  Vista, 
Sampsonia,  Sherman  and  North 

Berks  County 

Reading.  CaJlowhill  Historic  District 

(Extension)  (CHDI.  Area  at  the  intersection 

of  Penn  and  4th  Sts. 
Reading,  Centre  Pork  Historic  District 

(CHDj,  Roughly  bounded  by  Church. 

Robeson.  Center.  3rd  and  Greenwich 
Reading.  Prince  Street  Historic  District 

(CHDI.  Roughly  bounded  by  7th,  Cherry. 

Pearl  and  Willow 

Lancaster  County 

Strasburg.  Strasburg  Historic  District  (CHDJ 
Main  St.  from  Clearview  Dr  to 
Georgetown /Gap 

Lehigh  County 

Allentown.  Old  Alientown  Historic  District 

(CHDI.  Bounded  by  Hall.  Turner.  Fountain. 

Linden.  Howard.  Court,  Blank.  12th  and 

Liberty  Sts. 
Allentown,  Old  Fairgrounds  Historic  District 

(CHDI.  Bounded  by  Tilghman.  Levan. 

Gordon  and  Moms 

TENNESSEE 
Lincoln  County 

Fayetteville,  Fayetteville  Historic  District 
(CHDI.  Roughly  bounded  by  Lincoln  Ave.. 
Edison.  Franklin  and  Campbell  Sts. 


TEXAS 
Bexar  County. 

San  Antonio.  Ala/no  Plaza  Historic  District 
(CHDi.  Rougtily  bounded  by  Houston.  E. 
Commerce.  Broadway  and  N.  Presa 

Wichita  County 

Wichita  Falls,  Depot  Sauare  Historic  District 
(CHDI.  Roughly  bounded  by  the  F.W.&D. 
Railroad.  IndidT  Ave.,  7th  and  8th  Sts. 

VIRGINIA  I 

Norfolk  County 

Norfolk,  Ghent  Historic  District  (CHDJ. 
Rougnly  bouncted  by  Dundaff,  OIney,  Duke, 
Grace,  Virginia  Beach  Blvd..  Brambleton 
and  Yarmouth 

Norfolk.  West  Freemason  Historic  District 
(CHDJ.  Roughly  bounded  by  Brambleton 
Ave.,  Bousch  St,.  W,  Freemason  St,  and  the 
Eastern  Branch  of  the  Elizabeth  River 

Petersburg  (Independent  City) 

Old  Town  Historic  District  (CHDJ,  Roughly 
bounded  by  the  Appomattox  River.  Fifth 
St,.  West  Bank  St.,  Commerce  St.,  and 
Canal  St. 

Roanoke  (Independent  City) 

Market  Area  Historic  District  (CHDI, 
Roughly  bounded  by  Williamson,  Church. 
Jefferson,  and  Norfolk 

WISCONSIN 

Dane  County 

Madison.  Mansion  HHI  Historic  District 
(CHDJ,  Rougnly  bounded  by  Lake 
Mendota,  Butler.  Gorham,  Gilman,  Henry, 
and  Carroll  Sts. 

|FR  Dor  84-23.15.-  Filed  9-4-84  8:45  ain| 
BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-4  (Sub.  3X)] 

Cadillac  &  Lake  City  Railway  Co.; 
Abandonment  in  Wexford  and 
Missaukee  Counties,  Ml;  Exemption 

The  Cadillac  8r  Lake  City  Railway 
Company  (CLCl  filed  as  notice  of 
exemption  on  .August  16.  1984,  under  49 
CFR  Part  1152.  Subpart  ¥— Exempt 
Abandonments.  The  line  to  be 
abandoned  is  between  milepost  0.0  at 
Missaukee  Jet.,  in  Wexford  County.  MI, 
and  milepost  4.5  at  Round  Lake  Jet.,  in 
Missaukee  County,  Ml,  a  distance  of  4.5 
miles. 

CLC  has  certified  that  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  overhead  traffic  is  not 
moved  over  the  line,  and  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
over  the  line  for  by  a  State  or  local 
entity  acting  in  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  18  either  pending  with  the 
Commission  or  has  been  decided  in 


favor  of  the  complainant  within  the  2- 
year  period  The  Michigan  Department 
of  Transportation  has  been  notified  in 
writing  at  least  10  days  prior  to  the  filing 
of  this  notice.  See  Exemption  of  Out  of 
Service  Rail  Lines.  366  I.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  affective 
October  5. 1984,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  September  17. 1984.  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  25, 
1984,  with:  Office  of  the  Secretary, 
Interstate  Commerce  Commission,  Case 
Control  Branch:  Washington,  DC  20423, 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Clifford  F. 
Lenten.  Cadillac  &  Lake  City  Railway 
Company.  121  E,  Pikes  Peak  Avenue, 
Suite  335;  Colorado  Springs.  CO  80903, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
the  exemption  is  conditioned  upon 
environmental  or  public  use  conditions. 

Decided:  August  21, 1984. 

By  the  Commission,  Heber  P  Hardy, 
Director,  Office  of  Proceedings, 
(ames  H.  Bayne, 
Secretary. 

|FR  Doc  84-23427  Filed  9-4-84:  B:4S  am] 
BILLING  CODE  7035-01-M 


[Docket  No.  AB-1  (Sut>-167X)l 

Chicago  and  North  Western 
Transportation  Co.;  Abandonment 
Exemption  Between  De  Kalb  and 
Sycamore,  IL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903  et  seq..  the  abandonment 
by  the  Chicago  and  North  Western 
Transportation  Company  of  3.8  miles  of 
track  in  De  Kalb  County,  IL,  subject  to 
standard  labor  protection. 

DATES:  This  exemption  shall  be  effective 
on  October  4.  1984.  Petitions  to  stay 
must  be  filed  by  September  17, 1984,  and 
petitions  for  reconsideration  must  be 
filed  by  September  25, 1984. 
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ADDRESSES:  Send  pleadings  referring  to 
Docket  .\o.  AB-1  (Sub-No.  167X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Robert  T. 
Opal,  One  Northwestern  Center, 
Chicago.  IL  (^606. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E  r.oomnr.  (2021  275-72-45. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commissions  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  inc.,  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitian  area)  or  toll  free  (800)  424- 
5403. 

Decided:  August  28,  1984. 

By  the  Commission,  Chairmnn  Taylor.  Vice 
Chairman  Andre,  Commissioners  Sterrett  and 
Cradison.  Chairman  Taylor  was  absent  and 
did  not  participate. 
James  H.  Bayne, 
Secretary. 

\n  Doc  84-23425  Filed  9-4-«4:  8:45  ami 
BILLING  CODE  703S-O1-M 


[Docket  No.  AB-12  (Sub-76)1 

Southern  Pacific  Transportation  Co.; 
Abandonment  in  Butte  County.  CA 

The  Commission  has  issued  a 
certificate  authorizing  Southern  Pacific 
Transportation  Company  to  abandon 
3.308  miles  of  rail  line  between  milepost 
185.692  at  or  near  Chico  and  milepost 
189.000  at  or  near  Butte  Creek,  in  Butte 
County,  CA. 

The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U  S  C  10905 
and  49CFR  1152.27. 
James  H.  Bayne, 

Secretory 

IFK  Doc  84-23426  Filed  9-*-M.  1145  <im| 
BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Adminlst'atlon 
(Docket  No.  82-22 J 

Tilman  J.  Bentley,  D.O.;  Revocation  of 
Registration 

On  August  16.  1982,  the  Drug 
Enforcement  Administration  [DEA] 
issued  an  Order  to  Show  Cause 
initiating  proceedings  to  revoke  the  DEA 
Certificate  of  Registration.  AB:i814666. 
of  Tilman  J.  Bentley.  DO  [Respondent), 
of  Farmington.  Missouri.  The  Order  to 
Show  Cause  was  predicated  upon  Dr 
Bentley's  conviction,  in  the  United 
States  Distirct  Court  for  the  Eastern 
District  of  Missouri,  on  one  count  of 
conspiring  to  illegally  manufacture 
methaqualone.  then  a  Schedule  II 
controlled  substance,  and  one  count  of 
unlawfully  possessing  punches  and  dies 
designed  to  imprint  tablets  with  the 
markings  associated  with  the 
methaqualone  product  "Quaalude." 
These  were  felonv  offenses  under  21 
U.S.C.  841(a)(1).  &43(a)(5)  and  846.  The 
Respondent  filed  a  timely  request  for  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause. 

During  the  pendency  of  this  matter, 
counsel  for  the  Government  and  counsel 
for  the  Respondent  entered  into  a 
stipulation  whereby  further  proceedings 
would  be  stayed  pending  the  outcome  of 
the  Respondent's  appeal  of  his 
conviction.  The  parties  agreed  that  in 
the  event  that  the  Respondents 
conviction  was  affirmed,  the 
Respondent  would  be  deemed  lu  have 
withdrawn  his  request  for  a  hearing  so 
that  final  aciton  could  be  taken  in  this 
matter  without  the  necessity  of  further 
administrative  proceedings. 

On  April  15.  1983,  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit 
affirmed  the  Respondent's  conviction. 
See.  United  States  v.  Bently.  706  F.2d 
1498.  Subsequently,  on  May  21,  1984,  the 
United  States  Supreme  Court  denied  Dr. 
Bentley's  petition  for  a  writ  of  cerfioran 
104  S.  Ct.  2397.  Accordingly,  all  appeals 
of  the  Respondent's  conviction  have 
been  concluded  and  the  conviction  has 
been  affirmed. 

The  Administrator  finds  that  the 
Respondent,  an  osteopathic  physician. 
participated  in  a  conspiracy  to 


clandestinely  manufacture 
methaqualone  and  to  produce 
counterfeit  Quaalude  tablets  therefrom 
These  activities  which  led  to  Dr, 
Bentley's  conviction  demonstrated  his 
willingness  to  disregard  not  only  the 
law,  but  also  his  professional 
responsibility  to  advance  and  protect 
the  public  health.  The  Drug  Enforcement 
Administration  has  consistently  held 
that  controlled  substance  felony 
offenses  which  are  unrelated  to  a 
registrant's  professional  practice 
demand  the  same  sanctions  as  those 
offenses  which  are  so  related.  See.  fur 
example,  Aaron  Moss.  D.DS..  Docket 
No.  80-2,  45  FR  72850  (1980).  where  a 
dentist  was  denied  registration  after  he 
was  convicted  of  acting  a«  a  courier 
sm.ugghng  cocaine  into  this  countrv,  and 
Raymond  H.  Wood.  D.D.S..  where  "a 
dentists  registration  was  revoked  after 
he  had  been  convicted  of  conspiring  to 
possess  with  intent  to  distribute  large 
quantities  of  marijuana.  Such  activities 
on  the  part  of  registrants  who  have  a 
duty  to  see  that  controlled  substances 
are  used  responsibly  and  strictly  for 
medical  purposes  cannot  be  tolerated 
There  is  a  lawful  basis  for  the 
revocation  of  the  Respondent's  DEA 
registration  and  that  registration  must 
be  revoked.  21  U.S.C.  824(a)(2). 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by 
sections  303  and  304  of  the  Controlled 
Substances  Act,  21  U.S.C.  823  and  824. 
as  redelegated  to  the  Administrator  of 
the  Drug  Enforcement  Administration, 
the  Administrator  hereby  orders  that 
DEA  Certificate  of  Registraton 
AB38U666.  previously  issued  to  Tilman 
].  Bentley,  DO.  be.  and  it  hereby  is. 
revoked,  effective  immediately  Any 
pending  application  for  renewal  of  such 
registration  is  hereby  denied. 

Dated  Aufiust  28,  19M 
Francis  M.  Mullen,  Jr., 
Administrator 

|FK  One  b*-Z3*M  r„fc  »-4-84,  8:45  ain| 
BILLING  COOC  4410-0»-ll 


[Docket  No.  S4-14] 

Scott  J.  Loman,  D.D.S^  San  Francisco, 
CA;  Hearing 

.Notice  is  hereby  given  that  on  April 
23.  1984.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Scott  J  Loman.  D.D.S.,  an 
Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  his  application, 
executed  on  December  12, 1983.  for 
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registration  as  a  practitioner  under  21 
U.S.C.  823(0- 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Tuesday,  September  11, 
1984,  in  the  U.S.  Tax  Court  Courtroom, 
Federal  Building,  Room  2041,  450  Golden 
Gate  Avenue.  San  Francisco.  California. 

Dated:  August  29. 1984. 

Francis  M.  Mullen,  |t., 

Admiruslrotor.  Drug  Enforcement 
A  dmimstration. 

|FH  Doc  M-2344S  F'W  9-4-84.  8:45  ami 
WUJMQ  CODE  4410 


Manufacturer  of  Controlled 
Substances;  Application;  Wyeth 
Latwratortes,  Inc. 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  11, 1984, 
Wyeth  Laboratories.  Inc.,  611  East  Nield 
Street,  West  Chester.  Pennsylvania 
19380,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  hsted  below; 

Drug  and  Schedule 

Pethidine  (meperidine)  (9230) — II 
Pethidine-Intermediate-A  (9232) — II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street,  NW.,  Washington.  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1203).  and  must 
be  filed  no  later  than  October  5,  1984. 

Dated:  August  27.  1984. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFK  Doc  M-23443  Filed  9-4-M;  a:4S  ut\ 
MLUMG  COOC  4410-0»4I 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

[Docket  No.  M-84-163-CI 

A.A.  &  W.  Coals.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

A.A.  &  W.  Coals.  Inc..  Box  392. 
Pikeville,  Kentucky  41501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  12  (ID.  No.  15-07315)  located 
in  Pike  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  present  height  of  coal  is  47  to  50 
inches,  with  irregularities  in  the  roof  and 
fioor. 

3.  Petitioner  states  that  the  canopies 
could  strike  suspended  trailing  cables, 
creating  the  potential  for  an  accident. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
■Variances,  Mine  Safety  and  Health 
Adnunislration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5, 1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  27,  1984. 

Patricia  W.  Siivey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc  84-23402  Filed  9-4-84  8:45  am] 
BILLING  COOE  4S10-.43-M 


[Docket  No.  M-84-177-C] 

Barnes  &  Tucker  Company;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Barnes  &  Tucker  Company,  1912 
Chestnut  Avenue,  Barnesboro, 
Pennsylvania  15714  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Lancashire 
No.  20  Mine  (I.D.  No.  36-00836)  located 
in  Cambria  County.  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 


the  Federal  Mine  Safety  and  Health  Act 

of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  examined  in  their  entirety 
on  a  weekly  basis. 

2.  The  petition  concern  all  main  return 
entries  located  between  the  F-1  area 
and  the  No.  1  fan  in  the  Bakerton  drift. 
These  entries  have  deteriorated  and  are 
inaccessible.  No  active  section  return  air 
passes  through  affected  areas.  Petitioner 
states  that  rehabilitation  of  these  areas 
would  expose  miners  to  hazardous  and 
dangerous  working  conditions,  resulting 
in  a  diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  evaluate  the  air  entering  the 
affected  area  at  inlet  monitoring 
stations.  The  areas  will  be  ventilated  by 
inletting  air  at  the  inlet  monitoring 
stations  and  by  leakage  along  the  track 
entry.  The  air  exiting  the  affected  area 
will  be  evaluated  at  the  outlet 
monitoring  station.  This  air  will  also  be 
evaluated  by  examining  the  fan  chart  of 
the  No.  1  fan  to  ensure  proper 
ventilation.  Examinations  of  the 
monitoring  stations  will  be  weekly. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  pefition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5. 1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  27.  1984. 
Patricia.W.  Siivey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc.  84-23397  Filed  9-4-84.  8  45  am| 
BILUNG  COOE  4$10-4».4I 


[Docket  No.  M-84-136-CI 

Cedar  Cities  Energies,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Cedar  Cities  Energies,  Inc.,  c/o 
Progressive  Training  and  Research,  Star 
Route,  P.O.  Box  61.  Elkhom  City, 
Kentucky  41522  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1710 
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(cabs  Hnd  canopips)  to  its  No.  1  Mine 
(I.D.  No.  15-13606)  located  in  Pike 
County.  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner  b 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  No.  3  Elkhorn 
seam  and  ranges  from  40  to  50  inches  in 
height  with  consistent  ascending  and 
descending  grades  creating  dips  in  the 
coal  bed. 

3.  Petitioner  states  that  the  canopies 
can  strike  and  dislodge  roof  supports, 
creating  the  potential  of  a  roof  fall.  The 
canopies  also  limit  the  equipment 
operator's  visibility,  increasing  the 
chances  of  an  accident. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  he  postmarked  or 
received  in  that  office  on  or  before 
October  5. 1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  27.  19fl4. 
Patricia  W  Silvey, 

Director.  Office  of  Standards.  Regulatio.is 
and  Variances. 

|FR  Di)c  84-23395  Filed  »-t-B4:  8:45  ami 
BILLING  CODE  4510-43-M 


[Docket  No.  M-84-161-C) 

Estep  Coal  Corporation;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Estep  Coal  Corporation.  Route  4.  Box 
190.  Grundy.  Virginia  24614  ha.s  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  1  Mine  (I.D.  No.  44-05059)  located  in 
Buchanan  County,  Virginia.  The  pet'iinn 
is  filed  under  section  lOl(r)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977, 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  seam  height  varies  from  43  to 
48  inches. 


3.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 
equipment  would  severely  limit  the 
equipment  operator's  visibility  and 
result  in  a  cramped  seating  position, 
causing  the  operator  to  lean  out  from  the 
cab  or  canopy,  exposing  body  parts  to 
potential  injury  from  a  fal!  of  roof  or  rib. 
The  cabs  or  canopies  also  could  strike 
and  dislodge  roof  supports  and  electrical 
cables,  crea'ing  the  potential  of  a  roof 
fall  or  electrocution. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  he  filed  with  the  Office   *" 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5,  1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address, 

Drtted:  August  27,  1984. 
Patricia  W,  Siivey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

IFR  Doc  84-23401  Filed  9-4-84  8.46  an) 
BILLING  C006  4510-43-li 


(Docket  No.  M-e4-164-C) 

Freeman  United  Coal  Mining  Company, 
Petition  tor  Modification  of  Applicatton 
of  Mandatory  Safety  Standard 

Freeman  United  Coal  .Mining 
Company,  P.O  Box  lOO,  W  est  Frankfort, 
Illinois  62896  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.326 
(aircourses  and  belt  haulage  entries)  to 
its  Orient  .\o.  4  Mine  (I.D.  No.  11-00628) 
located  in  Williamson  County,  Illinois. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safeiy  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  cnnrerns  the 
requirement  that  intake  and  return  air 
courses  be  separated  from  belt  haulage 
entries  and  that  belt  haulage  air  not  be 
used  to  ventilate  active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  course  intake  air  through 
the  belt  haulage  entry  of  the  south  mains 
from  the  number  3  portal  to  ventilate 
active  working  places.  In  support  of  this 
request,  petitioner  states  that: 

a.  The  belt  entry  will  be  separated 
from  the  air  course  desicnated  as  the 
intake  escapeway  with  permanent-type 
control  measures; 


b.  An  MSHA  approved  carbon 
monoxide  (CO)  fire  detection  system 
will  be  installed  to  monitor  the  main 
south  belt  haulage  entry  from  the  No.  3 
Portal: 

c.  If  the  belt  air  velocity  is  greater 
than  50  feet  per  minute  and  does  not 
exceed  200  feet  per  mmute,  carbon 
monoxide  detectors  will  be  located  at 
the  beginning  and  end  of  the  belt  flight, 
and  at  intervals  not  to  exceed  2.500  feet 
along  the  belt.  If  the  belt  air  velocity  is 
greater  than  200  feet  per  minute,  carbon 
monoxide  detectors  will  be  located  at 
the  beginning  and  end  of  each  belt  flight. 
and  at  intervals  not  to  exceed  3.000  feet 
along  the  belt; 

d  Carbon  monoxide  detectors  will  be 
installed  in  accordance  with 
manufacturer's  specifications  to  morutor 
the  air  travelling  in  the  belt  entry  and 
provide  a  warning  at  a  manned  location 
when  the  level  of  CO  exceeds  10  ppm 
abo\'e  ambient, 

e.  Carbon  monoxide  detectors  will  be 
cabbrated  in  accordance  with 
manufacturer  8  specifications  at  the  time 
of  initial  installation  and  at  intervals  not 
to  exceed  30  days  ihe.'-eafter.  Detectors 
will  be  examined  once  every  24  hours 
when  belts  are  operating: 

f.  Carbon  monoxide  detecting  systems 
that  remain  energized  when  electncal 
power  in  the  mine  is  de-energized  will 
be  approved  by  MSHA  as  permissible  or 
intrinsically  safe: 

g  In  the  event  that  the  monitonng 
system,  or  any  other  portion  thereof  is 
rendered  inoperative,  the  belt  in  the 
affected  area  may  continue  to  operate 
provided  that  the  area  is  continuously 
patrolled  and  monitored  by  a  qualified 
person  testing  at  frequent  intervals  for 
the  presence  of  CO: 

h.  In  the  event  either  a  warning  signal 
is  transmitted  to  the  manned  location  or 
CO  IS  detected  during  the  patrol, 
employees  working  in  by  the  affected 
area  will  be  notified  immediately  and  an 
in\estigation  conducted. 

3  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  m.iners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5,  1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
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Dated:  August  27.  1984. 

Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Refiulations 
and  Variances. 

|FR  Doc  S4-233m  Filed  9-4-84  «45  ami 
■ajJNQCOOC  45t0-43-« 

(Docket  Na  M-«4-l40-C| 

H^T.  Coal  Company;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

H.A.T.  Coal  Company,  113  .N.  Oak 
Street.  Shamokin,  Pennsylvania  17872 
has  filed  a  petition  to  modi.^y  the 
application  of  30  CFR  75.301  (air  quality, 
quantity  and  velocity)  to  its  .\o.  3  Slope 
(I.D.  No.  36-07363)  located  in 
Northumberland  County,  Pennsylvania. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  sum.mary  of  the  petitioner's 
statements  follows: 

1.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
non-existent  in  the  mine. 

2.  Ignition,  explosion  and  mine  fire 
history  are  non-existent  for  the  mine. 

3.  There  is  no  history  of  harmful 
quantities  of  carbon  dioxide  and  other 
noxious  or  poisonous  gases. 

4.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

5.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangefous  flying  object  hazard  to  the 
miners. 

6.  High  velocities  and  large  air 
quantities  causes  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  already  uncomfortable, 
wet  mines. 

7.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1.500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5.000 
cubic  feet  per  minute;  and 

c.  The  minimumn  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

9  Petitioner  states  that  the  alternate 
method  proposed  will  at  all  times 
provide  the  same  measure  of  protection 
for  the  miners  affected  as  that  provided 
by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5, 1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  27.  1984. 

Patricia  W.  Silvey. 

Director.  Office  (^Standards.  Regulations 
and  Variance.'!. 

|FK  Doc  M- 23)99  File<)  9-t-«4:  8:45  ami 
BIUJNO  CODE  4S1(>.«3-M 


[Docket  No.  M-84-162-CI 

Lovilia  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Lovilia  Coal  Company,  R.R.  =^1,  Box 
90A.  Junction,  Illinois  62954  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  5  (I.D.  No.  11-02774)  located  in 
Gallatin  County,  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of 
canopies  restricts  the  equipment 
operator's  visibility,  forcing  the  operator 
to  lean  out  from  the  canopy,  exposing 
body  parts  to  potential  injury.  In 
addition,  the  canopy  can  strike  and 
dislodge  the  roof  support,  increasing  the 
chances  of  an  accident. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Cumments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5. 1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dated:  August  27.  1984. 

Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

|FR  Doc  «4- 23383  Filed  9-4-M:  8:4S  am| 
BILLING  COOE  4S10-43-M 


I  Docket  No.  M-84-14a-C] 

Penelee  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Penelee  Coal  Company,  Inc.,  General 
Delivery,  Cranks,  Kentucky  40820  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1303  (permissible  blasting 
devices)  to  its  No.  3  Mine  (I.D.  No.  15- 
12.324)  located  in  Harlan  County, 
Kentucky.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  permissible  blasting 
devices  be  used,  that  all  explosives  and 
blasting  devices  be  used  in  a 
permissible  manner,  and  that 
permissible  explosives  be  fired  only 
with  permissible  short  firing  units. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  nonpermissible 
FF.MCO  Ten-Shot  Blasting  Unit.  The  unit 
will  be  used  by  an  authorized  person 
and  will  be  used  with  well-insulated 
blasting  cable  with  wires  no  smaller 
than  No.  18  Brown  and  Sharp  gauge. 

3.  The  unit  will  be  used  with  not  more 
than: 

a.  Ten  detonators  with  copper  leg 
wires  not  over  30  feet  long; 

b.  Ten  detonators  with  iron  leg  wires  6 
and  7  feet  long; 

c.  Nine  detonators  with  iron  leg  wires 
8  and  9  feet  long; 

d.  Eight  detonators  with  iron  leg  wires 
10  feet  long; 

e.  Seven  detonators  with  iron  leg 
v\ires  12  feet  long; 

f.  six  detonators  with  iron  leg  wires  14 
feet  long; 

g.  Five  detonators  with  iron  leg  wires 
16  feet  long; 

4.  In  addition,  the  FEMCO  Fen-Shot 
Blasting  Unit  will  be  used  only: 

a.  With  short-delay  electric  detonators 
with  designated  delay  periods  of  25  to 
500  milliseconds; 

b.  If  the  lamp,  which  provides  an 
indication  of  readiness,  lights 
immediately  upon  insertion  of  the  firing 
key  hr.d  extinguishes  immediately  upon 
reiea.'-e  of  the  key.  This  will  be  verified 
prior  to  connecting  the  unit  to  the 
blasting  cable; 

c.  With  a  battery  pack  having  an  open 
circuit  voltage  of  at  least  120  volts  when 
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installed.  The  pack  will  also  be  replaced 
at  intervals  not  to  exceed  6  months. 

5.  Petitioner  will  attach  the 
manufacturer's  label  specifying 
conditions  of  use  for  the  unit  and  will 
install  the  manufacturer's  sealing  device 
on  the  housing  of  the  unit 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

i'ersons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  b27,  4015  Wilson 
Boulevard,  Arlington,  'Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5. 1984  Copies  of  the  petition 
are  available  for  inspection  at  that 
address.    • 

Dated;  August  27, 1984. 
Patririo  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variancps. 

IKK  :)'"    •H-n.:nr  ^Mr.t.j-i^iMSjml 
BILLING  CO0£  4Sie-43-M 


!  Docket  No.  M-84-149-C1 

SN  &  N  Coal  Co.;  Petition  tor 
Modification  of  Application  of 
Mandatory  Safety  Standard 

SN  &  N  Coal  Company.  10  East  Main 
Street.  Cioodspnng.  Tremont. 
Pennsylvania  17981,  has  filed  a  petition 
to  modify  tht>  apphcafinn  nf  3(>  CFR 
75.902  (low-  and  mediiim-voltage  ground 
check  monitor  circuits)  to  its  .\'o  1  Slope 
(l.D.  No  36-06061)  located  in  Schuylkill 
County.  Pennsvlvania.  Ihr  pet)tion  is 
filed  under  Sertinn  imicl  of  the  Federal 
Mine  Safety  and  Health  .Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  rt'sisiance  erounded  systems 
include  a  failsafe  ground  check  circuit  to 
monitor  continuously  the  grounding 
circuit. 

2.  The  mine  is  presently  abandoned 
and  is  being  de-watered.  There  are  no 
personnel  in  the  mine  while  electrical 
circuits  are  energized.  There  is  no  high 
voltage  at  the  mine  There  is  no  portable 
or  mobile  equipment  in  the  mine. 

3.  Water  is  pumpeci  from  the  mine 
before  or  after  personnel  are  in  the 
mine.  Pump  repairs  are  made  by  outside 
contractors  and  not  at  the  mine.  Since 
there  are  no  personnel  in  the  mine 
during  pumping,  there  is  no  chance  of 


personnel  contacting  the  energized 
frames  of  mining  machinery  which  might 
become  energized  through  failure  of  the 
insulation  of  the  power  conductors, 

4.  As  an  alternate  method  petitioner 
proposes  that: 

a.  No  personnel  will  enter  the  mine 
while  circuits  are  energized: 

b.  The  pumps,  which  are  controlled 
from  the  surface,  will  be  locked  out  at 
the  disconnect  switch  by  the  mine 
superintendent  before  personnel  enter 
the  mine;  and 

c.  A  warning  sign  of  adequate  size 
will  be  posted  at  the  mine's  entry 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  (his  petition  may 
fu?nish  wmtten  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  \'irginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5,  1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  26.  1964. 

Patricia  W  Silvey. 

Director  Office  of  Standards,  Reguiatmris 
and  Variances. 
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1  Docket  No.  M-84-142-C1 

Souttiern  Ohio  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company.  P.O 
Box  490,  Athens.  Ohio  45701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (perm.ssrnie  electric  face 
equipment:  mainienancc)  to  its  Raccoon 
No.  3  Mme  (l.D  No.  33-02.308)  located  In 
Vinton  County,  Ohio.  Thf  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile,  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  metal  locking  devices, 
each  consisting  of  a  fabricated  metal 
bracket  and  a  metal  locking  device 
(harness  snap)  in  lieu  of  padlocks  to 
secure  battery  plugs  to  machine- 


mounted  battery  receptacles  on 
permissible,  mobile,  battery-powered 
machines.  The  metal  locking  device  will 
be  designed,  installed  and  used  to 
prevent  the  threaded  rings  securing  the 
battery  plugs  to  the  battery  receptacles 
from  unintentionally  loosenmg.  'The 
fabricated  metal  brackets  will  be 
securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets.  The  locking  device  will  be 
securely  attached  to  the  brackets  to 
prevent  accidental  loss  of  the  locking 
devices. 

3  Petitioner  slates  that  the  harness 
snaps  will  be  easier  to  maintain  than 
padlocks  because  there  are  no  keys  to 
be  lost  and  dirt  cannot  gel  into  the 
workings  as  with  a  padiock. 

4.  Operators  of  permissible,  mobile. 
batterv -powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  trained 
m  the  hazards  of  breaking  battery-plug 
connections  under  load,  and  trained  in 
the  hazards  of  breaking  battery-plug 
connections  m  areas  of  the  mine  where 
electric  equipment  is  required  to  be 
permissible. 

5,  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
famish  written  comments.  These 
comments  must  be  fihd  with  the  Office 
of  Standards  Regulations  and 
\'anances.  Mine  Safety  and  Health 
.'Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofHce  on  or  before 
October  5.  1964.  Copies  of  the  petition 
are  available  for  inspection  at  the 
address. 

Dated:  August  27.  1964. 

Patrida  W.  Silvey, 

Dirfctor  O^tf  of  Standards.  Regulations 
and  Variances 

'H>  Dof    (M-:j:i9S  f"'l<~' 9-4-M   «  46  ami 
WLLING  COOe  4i10-4S-M 


I  Docket  No.  IM-84-160-CJ 

T.A.G.  Coal  Co.;  Petition  for 
Modification  of  AppUcatton  of 
Mandatory  Safety  Standard 

T.A.G.  Coal  Conpanv,  540  N  Market 
Street.  Shamokin.  Pennsylvania  17872 
has  filed  a  pe'ition  to  modify  the 
application  of  30  CFR  75  1400  (hoisting 
equipment:  general |  to  its  No  11  Slope 
(I,D.  No,  36-0701HJ  located  in 
Northumberland  Countv,  Pennsylvania, 
The  petition  is  filed  unoer  section  101(c) 
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(if  the  Federdi  Mino  S.ifety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
stafpment.s  follows: 

1.  The  petition  concerns  the 
requirement  that  capes,  platforms  or 
Other  de\icps  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  sia't-s  that  no  such  safety 
catch  or  device  is  available  for  steeply 
pitchmo  and  undulating  slopes  with 
numerous  curves  and  knuckles  present 
in  the  mam  haulage  slopes  of  this 
ininracite  mine. 

3.  Petitioner  further  believes  thdt  if  a 
'makeshift "  satety  device  were  mstalled 

it  would  be  activated  on  knuckles  and 
curves,  when  no  emergency  existed,  and 
cause  a  tumblino  effect  on  the 
convevance  which  would  increase 
rather  than  decrease  'he  hazard  to  the 
miners. 

4.  As  an  alternate  method  petitioner 
propo.ses  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
which  have  a  factor  of  safety  in  excess 
of  the  design  factor  as  determined  by 
the  formula  specified  in  the  .-Xmerican 
National  Standard  for  Wire  Rope  for 
.Mint's. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  at  all  times 
provide  the  same  degree  of  safety  for 
the  miners  affected  as  that  afforded  by 
the  .'itandard. 


ACTION:  Notice  of  meetings. 


Request  for  Comments 


summary:  Pursuant  to  the  provisions  of 
the  Federal  Ad\  isory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  100  Pennsylvania 
.Avenue.  NW..  Washington.  DC.  20506: 

Date:  September  20-21.  1984. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  1  his  meeting  will  review 
applications  submitted  to  the  Basic  Research 
Program:  Literature/Fine  Arts  Panel.  Division 
of  Research  Projp^ams.  for  projects  beginning 
after  January  1.  1985. 

Date:  September  27-28.  1984 

Time:  8:30  a.m.  to  5:00  p.m 

Room:  315. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Humanities. 
Science,  and  Technology  Program,  Division  of 
Research  Progams.  for  projects  beginning 
after  January  1.  1985. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
infurT->ation  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  priviledged  or  confidential, 
(2)  information  nf  a  personal  r.ature  the 


i  sons  interested  in  this  petition  may       disclosure  of  which  v 


furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
tif  St.mdards.  Regulations  and 
Varidnces.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
ccmiments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  5,  1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

D.Jtfd:  August  27    \'JHA 
Patricia  W  Silvey, 

Dirpclnr.  Office  of  Standards.  Reaiilations 

and  Variances. 

re  Dor   g«-2:M«|  F.l.a  *-^«4,  MS  am| 
BtLLlNG  COOE  4S10-O-M 


constitute  a 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Humanities  Panel  Meetings 

AGENCY:  .National  Fndowment  fo--  the 
Humanities. 


clearly  unwarranted  invasion  of 
personal  privacy,  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authoritv  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  IS,  1978, 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4),  (6) 
and  (9)(D)  of  section  552b  of  Title  5. 
United  States  Code. 

Further  infortrialion  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Comm.ittee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington,  D.C.  20506,  or 
call  (202)  786-0322. 

Stephen  |.  McCleary, 

Advisory  Cummiltee  Management  Officer. 

|FR  Dm,.  84-23461  Kile<l*-4-*l.  (i;45  ami 
BILLING  CODE  7536-01 -M 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meeting 

Correction 

In  PR  Doc.  84-21312  appearing  on 
page  32133  in  the  issue  of  Friday.  August 
10,  19C4.  make  the  following  co.Tertion 
in  the  "DATES"  section: 

1,  The  second  meeting  date  reading 
"September  13"  should  read  "September 
14". 

2.  The  Word  "Statue"  should  read 
"Status". 

BILLINO  COOE  150S-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Availability  of  Recommendation 
Responses 

Responses  from:. 

Aviation 

Federal  A  viation  Administration 

Apr  29:  A-S3  -8  and -9:  Is  developing 
mandatory  corrective  action  which  if 
adopted  will  require  fuel  drains  in  Piper 
PA-U.  P.A-12.  PA-IB.  PA-18A.  PA-20. 
and  PA-22  airplanes.  Mar  19:  A-83-64: 
Plans  to  issue  an  Airworthiness 
Directive  concerning  fuel  selector 
installation  in  Cessna  airplanes.  A-83- 
65:  Is  preparing  a  General  Aviation 
Airworthiness  Alerts  (Advisory  Circular 
43-16)  that  describes  the  problems  with 
fuel  selector  vah  e  linkages  in  Cessna 
airplanes.  Mar.  19:  A-82~94  Issued 
Advisory  Circular  No.  23.807-3, 
Emergency  Exits  Openabie  From 
Outside  for  Smai!  Airplanes,  on  Januarv 
20,  1984.  Mar.  22:  A-63-45  Proposes  to 
sponsor  an  Aircraft  Cabin  Satetv 
Seminar  to  provide  the  aviat.on 
community  with  the  latest  knowledge 
and  thinking  about  cabin  occupant 
safety  with  respect  to  design,  practice. 
and  procedures,  and  is  updating 
Advisory  Circular  No.  121-24.  Passenger 
Safety  Information  Briefing  and  Briefing 
Cards.  Mar  28:  ASl-77  through  -79: 
Issued  Airworthiness  Direciive  8;i-03-()4 
effective  February  17.  1983,  requiring 
that  a  determination  be  made  whether 
the  shear  heads  in  the  float  inflation 
valve  of  Bell  Helicopter  2061.  Series 
aircraft  have  been  installed  incorrectly 
Mar  28:  A-84  -1  and  -2:  Continues  to " 
investigate  the  wing  root  structure  on 
certain  Bellanca  aircraft  to  determine 
that  inspections  can  detect  decay  in  the 
wing  spars.  A-d4--3:  Is  developing  an 
article  for  the  General  Aviation 
Airworthiness  Alerts  (Advisory  Circular 
43-16)  regarding  recognition  of  defects 
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in  wooden  structures  and  coverings, 
general  inspection  procedures,  and  a 
bibliography  of  publications  which  will 
provide  maintenance  personnel  with 
detailed  information. /Ipr  5:  A-82-158: 
Has  incorporated  into  the  initial  training 
program  at  the  FAA  Academy  handbook 
changes  concerning  the  importance  of 
air  traffic  controllers  transmitting 
contaminated  runway  condition 
information,  Apr.  5:  A-79-72:  Issued 
Amendment  23-29,  a  final  rule,  on 
February  23. 1984.  which  added  14  CFR 
23.995(g)  specifying  that  fuel  tank 
selector  valves  must  take  a  separate  and 
distinct  action  to  place  the  selector  in 
the  "OFF"  position  and  that  the  selector 
must  not  pass  through  the  "OFF" 
position  when  changing  from  one  tank  to 
another.  Apr.  20:  A-81  -90  and  -91: 
General  Aviation  Airworthiness  Alerts, 
Alert  .No.  42  (Advisory  Circular  .No,  43- 
16)  of  January  1982  emphasizes  that 
maintenance  personnel  can  assist  their 
customers  and  other  owners  and 
operators  of  aircraft  equipped  with 
Emergency  Locator  Transmitter  CIR-11- 
2  by  requesting  that  they  obtain  and 
retain  an  updated  owner's  manual. 
Document  No  950012,  dated  March  20. 
1981.  for  use  in  the  installation  and 
operation  of  the  units. 

Railroad 

Federal  Railroad  Administration 

Apr.  30:  R-83-W2:  Will  commence  a 
safety  inquiry  on  issues  of  health  and 
safety  in  the  locomotive  cab.  Apr  9:  R- 
71-6.  R-72-26.  R-72-32,  R-72-33.  R-73- 
30.  R-75-3.  R-75-38.  R-76-21.  R-76-24. 
R-7&-28.  R-77-13.  R-79-38.  R-79-39.  R- 
80-31.  R-81-69.  R-83-76:  The  initiatives 
described  by  the  FRA's  report  "Railroad 
Passenger  Equipment  Safety"  are 
responsive  to  these  recommendations 
pertaining  to  rail  passenger  operations, 
most  being  related  to  equipment  and 
including  crashworthiness,  interior 
design,  and  emergency  procedures.  Apr 
5:  R-83-106:  Landslide  accidents  are  few 
in  number  and  the  current  data  reporting 
system  accurately  captures  all  of  them. 
R-83-10~:  Will  meet  with  the  Federal 
Highway  Administration  to  discuss  the 
applicability  of  highway  right-of-way 
construction  and  maintenance  practices 
to  railroad  right-of-way  stabilization 
programs  and  will  disseminate  to  the 
railroad  industry  any  meaningful 
information  gleaned  from  the  FHWA. 

Association  of  American  Railroads 

Apr.  3:  R-84-6:  Train  makeup  is  often 
difficult  to  control  and  there  are  several 
factors  which  inhibit  the  ability  of  the 
carriers  to  conform  to  guidelines  which 
have  been  developed  concerning  the 
placement  of  loaded  and  empty  cars.  R- 
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84-7:  Will  suggest  to  the  chief  operating 
officers  of  AAR  member  companies  that 
the  practices  of  train  makeup 
recommended  by  Track  Train  Dynamics 
be  followed.  Apr.  4:  R-64  -13  and -14: 
The  AAR  Tank  Car  Committee  has 
appointed  a  special  task  force  to 
in\estigate  the  installation  and 
performance  of  excess  flow  valves  on 
DOT  Specification  105. 112,  and  114  tank 
cars. 

The  American  Short  Line  Railroad 
Association 

Mar  30:  R-S4-16:  .Notified  its 
members  of  recommendation  concerning 
improperly  positioned  e.xcess  flow  valve 
seats. 

Florida  Eos!  Coast  Railway  Company 

Apr  24:  R-84-20:  Has  no  chrome- 
vanadium  alloy,  high-strength  v&cuum- 
treated  rail 

Intermodal 

Research  and  Special  Programs 
Administration 

Apr  6: 1-79-6:  Has  met  with  the 
Federal  Emergency  Management 
Administration  to  discuss  a 
comprehensive  range  of  issues  involved 
in  hazardous  materials  accident 
prevention  and  mitigation,  including  the 
command  identification  and  scope  of 
authority  issue.  Has  funded  a  series  of 
local  demonstration  projects  on 
Hazardous  Materials  Accident 
Prevention  and  Emergency  Response, 
and  final  reports  from  two  of  these 
studies  are  available. 

MaUack,  Inc. 

Apr.  10: 1-83-3:  Issued  to  its  drivers  a 
bulletin  reminding  them  that  the  bill  of 
lading  and  other  shipping  documents  for 
hazardous  materials  must  be  readily 
available  and  recognizable  to 
authorities  in  the  event  of  an  accident, 
emergency  occurrence,  or  inspection. 

National  Fire  Protection  Association 

May  1: 1-84  -1  through  -3:  Will  inform 
its  members  of  the  recommendations 
regarding  chemical  protective  suits,  will 
gather  information  on  the  problem,  and 
as  a  result  forward  a  recommendation  to 
the  Standards  Council  for  their  decision. 

International  Association  of  Fire  Chiefs 

May  10: 1-84-4:  Will  continue  to  work 
with  the  National  Fire  Protection 
Association,  the  International 
Association  of  Fire  Fighters,  the  United 
States  Fire  Administration,  and  the 
American  Society  of  Testing  and 
Materials  in  the  development  of 
standards  for  the  design  and 
construction  of  chemical  protective 
suits. 


U.S.  Environmental  Protection  Agency 

May  23: 1-84-5:  Is  working  in 
cooperation  with  several  Federal 
agencies  on  the  issues  of  permeability  of 
suit  and  glove  materials  from  chemicals 
that  would  most  likely  be  in  contact 
with  workers  on  waste  sites  or  releases. 
Will  raise  this  issue  with  the  National 
Response  Team,  which  has 
representatives  from  12  Federal 
agencies  that  have  responsibilities  in 
responding  to  hazardous  materials 
releases, 

U.S.  Department  of  Health  and  Human 
'Services 

fun.  15: 1-84-5:  The  National  Institute 
for  Occupational  Safety  and  Health  has 
been  actively  working  with  standards 
organizations,  regulator^'  agencies,  Fire 
departments,  and  the  firefighters  union 
in  efforts  to  develop  standards  and 
guidelines  for  chemical  protective 
clothing.  Has  issued  a  worker  bulletin 
on  hazardous  material  incidents,  A 
selection  guide  for  chemical  protective 
clothing  and  respirators  for  hazardous 
incidents  is  in  final  review.  Is 
completing  the  developing  of  a  chemical 
resistance  data  base. 

Federal  Emergency  Management 
Agency 

Aug.  16: 1-84-5:  Is  working  with 
several  agencies  and  groups  in  the 
development  of  standards  for  design 
and  construction  of  chemical  protective 

suits. 

Pipeline 

Research  and  Special  Programs 
Administration 

May  26:  P-82-12:  Has  emphasized  to 
its  regional  field  office  personnel  and 
State  agents  the  importance  of  requiring 
all  natural  gas  operators  to  establish 
hydrostatic  test  procedures  to  assure 
compliance  with  49  CFR  192.781. 

American  Gas  Association 

Jun.  15:  P-83-29:  Believes  that  the 
standards  committee  responsible  for  the 
National  Fuel  Gas  Code  (ANSI  Z223.1/ 
NFPA  No.  54)  should  be  encouraged  to 
develop  inspection  standards  that  could 
be  used  by  local  governments  for  buried 
gas  piping  not  subject  to  49  CFR  Part 
192.  Jul.  20:  P-83-38:  Published  an 
Operating  Section  Engineering 
Technical  Note  (CPR  83-4-1),  Threaded 
Fasteners  Torquing,  pertaining  to  the 
proper  selection,  installation,  and 
maintenance  of  threaded  fasteners  used 
to  secure  gas  compressors.  P-83-39  and 
-40:  Advised  its  members  to  review  49 
CFR  192.615.  Emergency  Plans,  to  ensure 
that  proper  procedures,  both  internally 
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and  with  appropriate  local  fire  and 
emergency  agencies,  are  outlined  and 
can  be  implemented  effectively  when 
required. 

Cas  Research  Institute 

Jun.  29:  P-34-13:  Will  expand  its 
continuing  research  on  butt-fused, 
socket-fused,  and  saddle-fused  joints  of 
polyethylene  gas  pipes  and  fittings  to 
determine  allowable  limits  on  bending 
radii.  P-84-18:  Has  been  studying  the 
development  of  nondestructive  quality 
assurance  instruments  for  the  field 
evaluation  of  butt-fused  polyethylene 
gas  distribution  piping  joints.  Will 
initiate  in  1986  research  in  the 
development  of  a  nondestructive  testing 
device  for  saddle-fused  joints  of 
polyethylene  gas  piping. 

Boston  Gas  Company 

May  16: P-S4-7:  Has  revised  its 
inspection  standard  and  procedure  by 
including  a  more  rigorous  and  frequent 
leak  check  to  insure  that  the  vent  piping 
and  diaphragm  chamber  system  of  each 
regulator  is  watertight.  P-84-S:  Will 
discontinue  the  use  of  unsecured 
weights  on  the  diaphragm  plate  to 
prevent  the  lateral  movements  which 
impede  proper  valve  operation.  P~64-9: 
Constantly  monitors  remote  pressure- 
recording  equipment  and  dispatchers 
initiate  timely  corrective  action  should  a 
malfunction  occur  Pressure  crews  check 
local  pressure-recording  equipment 
weekly  and  take  corrective  action 
should  a  malfunction  be  discovered 

Marine 

Massachusetts  Maritime  Academy 

fun.  15:  M-82  -^3  through  -49:  Action 
on  the  recommendations  regarding 
training  ship  must  await  delivery  of  a 
vessel  acquired  by  the  Maritime 
Administiation  for  use  by  the  academy. 

Federal  Communications  Commission 

Jun.  14:  M-84-12:  Is  continuing  tests  of 
the  MARTECH  Whaler  EB-2BW 
Emergency  Position  Indicating 
Radiobeacon  [EPIRB]  to  check  the 
operation  of  the  transmitter  after  being 
dropped  into  the  water  from  a  height  of 
50  to  60  feel. 

Department  of  the  Army.  Corps  of 
Engineers 

fun.  29:  MS3-96:  Would  have  to 
considerably  expand  in  a 
comprehensrve  manner  its  knowledge  of 
waterway  conditions  as  they  relate  to 
vessel  operations  to  be  able  to 
accumulate  the  data  needed  to  develop 
an  "inland  navigation  guide."  Would 
support  an  initiative  in  pursuit  of  the 
goal  of  improving  safety  by  the 
acquisition,  accumulation,  and 


publication  of  information  that  could 
assist  pilots  in  navigating  the  inland 
waterways.  M-83-97:  Has  instructed  the 
North  Central  Division  Engineer  to 
include  bridge  profiles  in  the  next 
revision  of  the  Corps  of  Engineers 
publication  of  the  Upper  Mississippi 
River  Navigation  Charts. 

State  of  Florida] 

Apr  30:  M-83  -76  and  -77:  The 
Department  of  Natural  Resources' 
Boating  Safety  Bill  is  being  considered 
by  the  Florida  legislature. 

C.L.  Dill  Co..  Inc. 

May  4:  M-80  -49.  -50.  and  -51:  It  is 

not  normal  procedure  for  a  company 
supervisor  or  employee  to  be  present  at 
lank  battery  locations  and  other 
hazardous  locations  because  of 
numerous  job  responsibilities.  Has 
always  had  a  program  and  does  update 
its  program  of  instruction  and  training  in 
emergency  procedures  related  to  the 
work  performed  by  the  company  for  ail 
waterbome  employees  who  work  in  the 
oil  fields.  Holds  regular  safety  meetings 
with  open  discussion.  Procedures 
relating  to  working  at  tank  batteries,  oil 
or  gas  wells,  high-pressure  pipe  and  oil 
lines  have  been  established. 

International  Association  of 
Classification  Societies 

May  15:  M-83  -89  through  -92:  Four  of 
its  member  societies  report  having  ships 
in  their  class  which  are  fitted  with  the 
Hydroster  Model  MS-800-TE-1  steering 
gear,  and  will  advise  the  owners  of 
these  ships  of  the  potential  problems 
which  may  arise  when  operating  the 
gear  with  both  units  running 
simultaneously,  and  request  that 
emergency  instructions  covering  such 
operation  be  provided  on  board  as  soon 
as  possible.  As  it  is  possible  that  other 
makes  of  steering  gear  may  be  subject  to 
the  same  type  of  failure.  lACS  is 
conducting  a  general  review  of  steering 
gear  design  to  determine  if  action  on  a 
broader  scope  may  be  warranted. 

Prudential  Lines.  Inc. 

May  17:  M~82-17  and  -18:  Has 
amplified  its  operating  instructions  to 
ship's  personnel  regarding;  The  use  of 
radar  and  plotting,  use  of  VHF  radio  to 
avoid  close  quarters  situations;  and 
company  policy  with  respect  to  safe 
navigation. 

State  of  Georgia 

May  18:  M-S3-76:  Commissioner  of 
Natural  Resources  will  discuss  the 
matter  of  alcohol  involvement  in 
recreational  boating  accidents  with  law 
enforcement  personnel  within  his 
agency. 


Slate  of  Colorado 

May  23:  M-S3-76:  Expects  that 
legislation  concerning  operating  vessels 
while  under  the  influence  of  alcohol  will 
be  introduced  in  the  Colorado 
legislature. 

U.S.  Navy 

May  31:  M-84  -20  and  -21:  The 
recommended  watch  position  of  keeping 
the  bell  book  is  a  specific  position 
within  the  special  sea  and  andior  detail 
under  article  630.21  used  for  operations 
in  restricted  waters  and  entering  or 
leaving  port.  Navy  regulations  states 
that  "a  pilot  is  merely  an  advisor  to  the 
commanding  officer."  The  Commanding 
Officer  may  delegate  the  "conn"  but  not 
the  responsibility  for  safe  navigation 
and  piloting. 

State  of  Massachusetts: 

Jul.  25:  M-83  -76  and  -77:  A  bill 
concerning  the  use  of  alcohol  by 
recreational  boaters  will  be  refiled  in 
the  next  session  of  the  legislature. 

U.S.  Coast  Guard 

ful.  11:  M-83-56:  A  barge  breakaway 
problem  is  best  handled  at  the  local 
level  through  mechanisms  such  as 
estalishing  a  regulated  navigation  area. 
The  many  variables  from  site  to  site 
virtually  preclude  the  practicality  of 
promulgating  nationwide  regulations. 
M-83-57:  Intends  to  provide  effective 
enforcement  of  its  existing  regulations 
and  any  new  local  regulations  which 
could  be  expected  through  the  use  of 
regulated  navigation  areas.  May  18:  M- 
83-93:  Have  initiated  a  review  of  our 
casualty  information  to  identify  critical 
areas  of  the  Western  Rivers  as 
recommended.  Will  place  this  as  an 
agenda  item  for  consideration  by  the 
Towing  Safety  Advisory  Committee 
(TSAC).  Is  concerned  that  limiting  the 
Operator  of  Uninspected  Towing 
Vessels  (OUTV)  license  to  areas  of  a 
river  corresponding  to  local  knowledge 
might  be  contrary  to  Congressional 
intent  associated  with  the  Towing 
Vessel  Operator  Licensing  Act.  M-83- 
94:  Will  publish  a  Notice  of  Proposed 
Rulemaking  concerning  regulations  for 
signals  and  retroreflective  material  on 
bridges.  M-83-95:  Will  study  the 
possibility  of  using  flashing  green  and 
red  lights  in  the  navigation  spans  over 
designated  main  or  auxiliary  navigation 
channels.  Apr  30:  M-84-4:  Has  initiated 
a  regulatory  project  to  update  and 
expand  the  requirements  in  33  CFR 
Subchapter  N,  Outer  Continental  Shelf 
Activities.  One  of  the  objectives  of  this 
project  is  to  establish  appropriate 
standards  for  all  vessels  engaged  in 
OCS  activities  within  the  authority  of 
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the  Act.  The  need  to  require  operating 
manuals  on  lift  boats  will  be  considered 
as  part  of  this  project.  May  2:  M-34-5: 
Because  present  guidance  m  the  .Marine 
Safety  Manual  (MSM.  Part  30-6-208(3)) 
does  not  emphasize  older  vessels 
including  vessels  over  20  j  ears  of  age.  it 
will  be  revised  to  require  closer  scrutiny 
of  all  older  vessels.  M-84-6:  Has 
initiated  a  regulatory  project  to  consider 
changing  the  time  interval  between 
drydock  examinations  on  certain 
vessels.  A  proposal  to  require  structural 
gauging  at  specified  intervals  on  older 
vessels  will  be  included  in  the 
regulatory  project.  M-84-7:  The  revised 
Volume  11  of  the  MSM  will  provide 
additional  written  guidance  to  Coast 
Guard  inspectors  for  the  inspection  of 
items  that  have  been  delea.Rlpd  to  the 
American  Bureau  of  Shipping  under  the 
Load  Line  Regulations.  Sections  6.F.1 
and  2  of  Volume  II  have  been  changed 
to  reiterate  the  need  to  conduct  close 
inspection  of  hatch  covers  and  other 
closures  during  routine  hull  or  topside 
inspections  by  Coast  Guard  marine 
inspectors.  M~84-8:  Will  evaluate  the 
design  of  the  bilge  pumping  systems  in 
the  cargo  holds  of  L!  S.  flag  bulk  carriers 
to  determine  if  the  systems  are 
compatible  with  the  cargo.  May  15:  M- 
84-13:  Is  preparing  a  final  rule  that 
would  require  Class  C  emergency 
position  indicating  radiobeacons 
lEPIRB'sl  on  small  passenger  vessels  on 
the  Great  Lakes  and  will  prepare  a 
notice  of  proposed  rulemaking  that 
would  extend  the  requirement  to  cover 
coastwise  vessels.  M-84-14:  Revisions 
to  46  CP'R  Subchapter  T  will  include 
implementing  regulations  requirina 
operators  of  small  passenger  vessels 
making  an  offshore  trip  to  prepare  a 
crew  and  passenger  list  to  be  deposited 
at  a  suitable  location  ashore  before 
departure.  M~84~15:  Has  directed 
inspectors  of  charter  fishing  boats  to 
make  a  one-time  verification  during 
their  next  inspection  that  watertight 
hatch  closures  are  equipped  with 
adequate  securing  devices  which  are 
being  properly  maintained,  and  will 
remind  the  boat  operators  of  the 
importance  of  keeping  hatch  covers 
secured  to  preserve  the  watertight 
integrity  of  the  hull.  M-S4-16:  Proposes 
to  change  46  CFR  185.25-1  (d)  to  require 
a  safety  orientation  announcement 
rather  than  making  it  optional  A 
requirement  for  operators  to  advise 
passengers  of  certain  safety  precautions 
will  also  be  considered. 

Note. — Single  copies  of  these  response 
letters  ore  available  on  written  request  to: 
Public  Inquires  Section.  National 
Transportation  Safely  Board.  Washington. 
D.C.  205*4.  Please  include  respondents  name. 
date  of  letter,  and  recommendation  numberfsl 


in  your  request.  The  photocopies  will  be 

billed  at  a  cost  of  14  cents  per  page  {$1 

minimum  charse). 

H.  Ray  Smith.  |r., 

Fi-dprnI  Register  Liaison  Officer 

August  30.  1984. 

|FR  DtK   »«-i3410  FUpd  »  ♦  tn.  a:4S  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  No.  50-3361 

Northeast  Nuclear  Energy  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  relief  from  certain 
requirements  of  the  ASME  Code, 
Section  .XI,  "Rules  for  Inservice 
Inspection  of  Nuclear  Power  Plant 
Components,"  to  .Northeast  Nuclear 
Energy  Company,  which  would  revise 
the  inservice  volumetric  examination  of 
Reactor  Coolant  Pump  Casing  Welds  for 
the  Millstone  Nuclear  Power  Station. 
Unit  No.  2.  located  at  the  licensee  s  site 
in  the  Town  of  Walerford.  Connecticut. 
The  ASME  Code  requirements  are 
incorporated  by  reference  into  the 
Commission's  Rules  and  Regulations  in 
10  CFR  Part  50. 

Environmental  Assessment 

Ider\tificatioTi  of  Proposed  Action 

By  letter  of  May  4,  1984  the  Northeast 
Nuclear  Energy  Company  (.NNECo) 
proposed  an  updated  relief  request  for 
the  volumetric  inservice  examination  of 
the  Millstone  Unit  No.  2  reactor  coolant 
pump  (RCP)  casing  welds  because  of 
problems  encountered  in  complying  with 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code. 

The  licensee  also  proposed  alternative 
examination  requirements  to  provide  for 
the  assurance  of  structural  reliability  of 
the  pump  casing  welds.  The  licensee's 
proposals  are: 

Code  Relief  Request 

Pursuant  to  10  CFR  50.55(a)(g)(5)(iii). 
relief  is  requested  from  performing  the 
volumetric  examination  of  the  pump 
casing  welds  and  visual  examination  of 
the  internal  pressure  boundary  surfaces 
in  the  pump  casing. 

Proposed  Aiternative  Examination 

It  is  proposed  that  a  surface 
examination  of  the  accessible  RCP 
casing  welds  on  one  pump  be  done  at 
the  end  of  the  first  inspection  interval 
Additionally  a  visual  exajnination  of  the 
accessible  internal  pressure  boundary 


will  be  done  when  the  pump  is 
disassembled  for  maintenance. 

The  Need  for  the  Proposed  Action 

Volumetric  examination  of  the  RCP 
casing  welds  or  \  isual  examination  of 
the  internal  casing  surfaces  requires 
complete  disassembly  and  draining  of 
the  reactor  coolant  pump.  The 
unnecessary  personnel  exposure  and 
cost  that  would  result  from  the  limited 
exam  which  could  be  performed  do  not 
warrant  pump  disassembly  solely  for 
examination  purposes 

Environmental  Impacts  of  the  Proposed 

Act:  on 

Our  evaluation  of  the  proposed 
request  for  relief  from  the  ASME  Code 
requirements  which  are  considered 
impractical  and  the  implementation  of 
the  alternative  examination  indicates 
that  these  actions  will  give  reasonable 
assurance  that  the  acceptable  level  of 
qual'ity  and  safety  intended  by  the 
AS.ME  Code  will  be  satisfied. 

Accordingly,  post-accident 
radiological  releases  will  no!  be  greater 
than  previously  deternv.npd  nor  does  the 
proposed  relief  otherwise  affect 
radiological  plant  effluents,  and  there  is 
no  significant  increase  in  occupational 
exposures.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed  relief. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  relief 
involves  equipment  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  im.pacts  associated  with 
the  proposed  relief. 

Alternative  to  the  Proposed  Action 

Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associrited  with  the  proposed  relief  from 
the  requL-^ements  of  the  AS.ME  Code  and 
imposition  of  an  alternative 
examination,  any  alternatives  to  these 
actions  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
den\  the  requested  relief.  This  would 
not  reduce  the  environmental  impacts  of 
plant  operation  and  would  result  in 
unnecessary  personnel  exposure  and 
cost  to  completely  disassemble  and  , 
drain  the  reactor  coolant  pump. 
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Altcniutive  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Er.vironmontdl 
Stdtemenl  Relating  to  Operation  of 
Millstone  Unit  2. 

Af;encies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
requf-st  and  did  not  consult  other 
agencies  or  persons 

Finding  of  No  Significant  Impact 

1  he  Commission  has  determined  not 

to  preparf;  an  environmental  statement 
for  the  proposed  relief. 

Based  upon  the  foregoing 
envirfinmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
signtfuant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  relief 
dated  May  4.  1984,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
.\W  ,  Washington,  DC,  and  at  the 
Waterford  Public  Library,  Waterford. 
Oinnecticut. 

IJ.iled  ,it  Bethosda.  Maryland  this  28lh  day 
uf  .Xiigust  19H4. 

For  the  Nuclear  Regulatory  Commission. 

Gus  C.  Lainas. 

Dmsuin  of  Licensing  Office  of  Nuclear 
Rt^oclor  Regulation. 

It-K  r>.K    B4-i-MS4  (■'lUrt  *-t-n4  8+.^  amj 
BIUJNG  CODE  7S9O-0I-M 

I  Docket  No.  50-275! 

Pacific  Gas  and  Electric  Co.  (Diablo 
Canyon  Nuclear  Power  Plant,  Unit  1); 
Issuance  of  a  Director's  Decision 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
concerning  Petitions  dated  February  2, 
March  1,  March  23,  April  12,  Mav  2.  )une 
21,  June  22,  |uly  11,  [uly  16,  and  July  23, 
1084  filed  by  the  Government 
Accountability  Project  on  behalf  of  the 
San  Luis  Obispo  Mothers  for  Peace.  The 
Petitioner  requested  that  the 
Commission  defer  all  licensing  decisions 
on  the  Diablo  Canyon  Nuclear  Power 
Plant.  Linit  1  until  a  number  of  specified 
actions  were  taken  including,  inter  alia. 
a  comprehensive  third-party 
reinspection  of  all  safety-related 
equipment,  an  independent  management 
audit  and  a  full  investigation  of 
questions  of  harassment.  The  Petitioner 
alleged  numerous  violations  of 
Com.mission  requirements  as  the  basis 
for  its  request.  The  petitions  were 
referred  to  the  Director,  Office  of 


.Nuclear  Reactor  Regulation  foi 
treatment  pursuant  to  10  CFR  2.206  of 
the  Commission's  regulations  and  a  final 
Director's  Decision  has  been  issued  by 
the  Director  denying  the  Petitioner's 
request.  The  reasons  for  this  denial  are 
explained  in  the  "Director's  Decision 
under  10  CFR  2.206"  {DD-84-20),  which 
is  available  for  inspecti  nn  in  the 
Commission's  Public  Do-ument  Room, 
1717  H  Street,  NVV.,  Washington.  D.C. 
20555  and  at  the  Local  Public  Document 
Room  at  the  Robert  E,  Kennedy  Library, 
California  Polytechnic  State  University. 
San  Luis  Obispo.  California  93407, 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  Commission 
review  in  accordance  with  10  CFR 
2.206(c),  As  provided  in  10  CFR  2.206(c). 
the  decision  will  become  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  takes  review  of  the 
decision  within  that  time. 

Dated  at  Bethesda.  Maryland,  this  20th  day 
of  August  1984. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton, 

Director.  Office  ol Nuclear  Reactor 
Regulation. 

i™  OiH    M-234.iJ  y,U-i  9-4-84:  8:45  din| 
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I  Docket  Nos.  50-445  and  50-446) 

Texas  Utilities  Generating  Co. 
(Comanctie  Peak  Steam  Electric 
Station,  Units  1  and  2),  Exemption 

I 

On  July  20,  1973,  the  Texas  Utilities 
Generating  Company  (the  applicant) 
tendered  an  application  for  licenses  to 
construct  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2 
(Comanche  Peak  or  the  facility)  with  the 
Atomic  Energy  Commission  (currently 
the  Nuclear  Regulatory  Commission  or 
the  Commission).  Following  a  public 
hearing  before  the  Atomic  Safety  and 
Licensing  Board,  the  Commission  issued 
Construction  Permit  Nos.  CPPR-126  and 
CPPR-127  permitting  the  construction  of 
Units  1  and  2.  respectively,  on  December 
19. 1974.  Each  Unit  of  the  facility  is  a 
pressurized  water  reactor,  combining  a 
Westinghouse  Electric  Company  nuclear 
steam  supply  system,  located  at  the 
applicant's  site  in  Somervell/Hood 
Counties.  Texas,  approximately  40  miles 
southwest  of  Fort  Worth,  Texas. 

On  February  27,  1978.  the  applicant 
tendered  an  application  for  Operating 
Licenses  for  each  Unit  of  the  facility, 
currently  in  the  licensing  review 
process,  w  ith  Unit  1  licensing  to  occur  in 
the  near  term. 


11 

The  Construction  Permits  issued  for 
constructing  the  facility  provide,  in 
pertinent  part,  that  the  facility  Units  are 
subject  to  all  rules,  regulations  and 
Orders  of  the  CommiSiion.  This  includes 
General  Design  Criterion  (GDC)  4  of 
Appendix  A  to  10  CFR  50.  GDC  4 
requires  that  structures,  systems  and 
components  important  to  safety  shall  be 
designed  to  accommodate  the  effects  of 
and  to  be  compatible  with  the 
environmental  conditions  associated 
with  the  normal  operation,  maintenance, 
testing  and  postulated  accidents, 
including  loss-of-coolant  accidents 
These  structures,  systems  and 
components  shall  be  appropriately 
protected  against  dynamic  effects, 
including  the  effects  of  missiles,  pipe 
whipping,  discharging  fluids  that  may 
result  from  equipment  failures,  and  from 
events  and  conditions  outside  the 
nuclear  power  unit. 

By  a  submittal  dated  October  31.  1983. 
the  applicant  requested  an  exemption 
from  a  portion  of  the  requirements  of 
GDC  4  to:  (1)  Eliminate  the  need  to 
postulate  circumferential  and 
longitudinal  pipe  breaks  in  the  Reactor 
Coolant  System  (RCS)  primary  loop  (hot 
leg,  cold  leg  and  cross-over  leg  piping): 
(2)  eliminate  the  need  to  install  pipe 
whip  restraints  and  jet  impingement 
shields  associated  with  previously 
postulated  breaks  in  the  RCS  primary 
loops  and;  (3)  to  eliminate  the  need  to 
consider  dynamic  effects  and  loading 
conditions  associated  with  previously 
postulated  pipe  breaks  in  the  RCS 
primary  loop,  including  jet  impringement 
loads,  cavity  pressure  loads,  blowdown 
loads  in  the  RCS  and  attached  piping, 
and  subcompartment  pressure  loads.  In 
support  of  this  exemption  request,  the 
applicant's  submittal  enclosed 
Westinghouse  Report  MT-SME-3135 
(Reference  1)  containing  the  technical 
basis  for  their  request. 

Based  on  its  review  of  the  applicant's 
submittal,  the  NRC  staff  requested 
additional  information  and  provided 
comments  on  the  reports  (References  1 
and  9)  which  were  transmitted  to  the 
applicant  in  the  form  of  questions  by 
NRC  letter  dated  March  2. 1984, 
(Reference  2), 

By  a  submittal  dated  April  23,  1984. 
the  applicant  responded  to  the  staffs 
questions  (Reference  2]  and  provided  a 
revision  to  the  Reference  1  report 
identified  as  Westinghouse  Report 
WCAP-10527  (Reference  3).  In  a 
separate  submittal,  also  dated  April  23. 
1984.  the  applicant  provided  a  value- 
impact  analysis  which,  together  with  the 
technical  information  contained  in  the 
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Roference  3  report,  provided  a 
comprehensive  justification  for 
requesting  a  pdrtial  exemption  from  the 
requirements  of  GDC  4. 

From  the  deterministic  fracture 
mechanics  analysis  contained  in  the 
technical  information  furnished,  the 
applicant  s'ated  that  the  postulated 
double-ended  suiUotine  breaks  (DEGB) 
of  the  primary  loop  coolant  piping  will 
not  occur  in  Comanche  Peak  Units  1  and 
2  and.  therefore  need  not  be  considered 
as  a  design  basis  for  installing 
protective  structures,  such  as  pipe  whip 
restraints  and  )et  impingement  shields, 
to  guard  against  the  dynamic  effects 
associated  with  such  postulated  breaks. 

By  letter  dated  )une  7. 1984  (Reference 
10),  the  applicant  clarified  the  scope  of 
its  request  for  exemption  from  GDC  4 
requirements.  Since  the  Westinghouse 
Report  WCAP-10527  provided  analyses 
encompassing  other  structures  in  both 
Comanche  Peak  Units  1  and  2.  and 
seemed  to  be  in  conflict  with  the  scope 
of  the  exemption  requested  in  an  earlier 
letter  dated  February  17.  1984 
(Reference  11).  the  applicant  stated  in 
the  Reference  10  letter  that,  although  the 
analyses  contained  in  the  Report 
WCAP-10527  encompassed  relief  from 
the  need  to  install  pipe  break  protective 
devices  in  both  Units  1  and  2.  the 
exemption  being  requested  pertained 
solely  to  the  installation  of  jet 
impingement  shields  associated  with 
such  breaks  in  eight  (8)  locations  per 
loop  in  Comanche  Peak  Unit  1.  as 
specified  in  Section  4.0  of  the  value- 
impact  analysis  submitted  by  the 
applicant's  letter  dated  April  23,  1984. 
Ill 

The  Commissions  regulations  require 
that  applicants  provide  protective 
measures  against  the  dynamic  effects  of 
postulated  pipe  breaks  in  high  energy 
fluid  system  piping  Protective  measures 
include  physical  isolation  from 
postulated  pipe  rupture  locations  if 
feasible  or  the  installation  of  pipe  whip 
restraints,  jet  impingement  shields  or 
compartments.  In  1975.  concerns  arose 
as  to  the  asymmetric  loads  on 
pressurized  water  reactor  (PWR)  vessels 
and  their  internals  which  could  result 
from  these  large  postulated  breaks  at 
discrete  locations  <n  the  main  primary 
coolant  loop  piping  This  led  to  the 
establishment  of  Unresolved  Safety 
Issue  (USI)  A-2.  "Asymmetric 
Blowdown  Loads  on  PWR  Primary 
Systems." 

The  NRC  staff,  after  several  review 
meetings  with  the  .Advisorv  Committee 
on  Reactor  Safesuards  ( ACRS)  and  a 
meeting  with  the  NRC  Committee  to 
Review  Generic  Requirements  (CRGR). 
concluded  that  for  certain  facilities  an 


exemption  from  the  regulations  would 
be  acceptable  as  an  alternative  for 
resolution  of  USI  A-2  for  sixteen 
facilities  owned  by  eleven  licensees  in 
the  Westinghouse  Owner's  Group  (one 
of  these  facilities,  Fort  Caihoun  has  a 
Combustion  Engineering  nuclear  steam 
supply  system).  This  XRC  s.aO  position 
was  stated  in  Generic  Letter  84-04. 
published  on  February  1,  1984 
(Reference  4)  The  generic  letter  states 
that  the  affected  licensees  must  justify 
an  exemption  to  GDC  4  on  a  plant- 
specific  basis.  Other  PWR  applicants  or 
licensees  may  request  similar 
exemptions  from  the  requirements  of 
GDC  4  provided  that  they  submit  an 
acceptable  technical  basis  for 
eliminating  the  need  to  postulate  pipe 
breaks. 

The  acceptance  of  an  exemption  was 
made  possible  by  the  development  of 
advanced  fracture  mechanics 
technology.  These  advanced  fracture 
mechanics  techniques  deal  with 
relatively  small  flaws  in  piping 
components  (either  postulated  or  real) 
and  examine  their  behavior  under 
various  pipe  loads.  The  objective  is  to 
demonstrate  by  deterministic  analyses 
that  the  detection  of  small  flaws  by 
either  inservice  inspection  or  leakage 
monitoring  systems  is  assured  long 
before  the  flaws  can  grow  to  critical  or 
unstable  sizes  which  could  lead  to  large 
-break  areas  such  as  the  DEGB  or  its 
equivalent.  The  concept  underlvmg  such 
analyses  is  referred  to  as  "leak  before- 
break"  (LBB|  There  is  no  implication 
that  piping  failures  cannot  occur,  but 
rather  that  improved  knowledge  of  the 
failure  modes  of  piping  systems  and  the 
application  of  appropriate  remedial 
measures,  if  indicated,  can  reduce  the 
probability  of  catastrophic  failure  to 
insignificant  values. 

Advanced  fracture  mechanics 
technology  was  applied  in  topical 
reports  (References  5.  6  and  7)  submitted 
to  the  staff  by  Westinghouse  on  behalf 
of  the  licensees  belonging  to  the  USI 
A-2  Owners  Group.  Although  the  topical 
reports  were  intended  to  resolve  the 
issue  of  asymmetric  blowdown  loads 
that  resulted  from  a  limited  number  of 
discrete  break  locations,  the  technology 
advanced  in  these  topical  reports 
demonstrated  that  the  probability  of 
breaks  occurring  in  the  primary  coolant 
system  main  loop  piping  is  sufficiently 
low  such  tha!  these  breaks  need  not  be 
considered  as  a  design  basis  for 
requiring  installation  of  pipe  whip 
restraints  or  jet  impingement  shields. 
The  staffs  Topical  Report  Evaluation  is 
attached  as  Enclosure  1  to  Reference  4, 

Probabilistic  fracture  mechanics 
studies  conducted  by  the  Lawrence 
Livermore  National  Laboratories  (LL\L) 


on  both  Westinghouse  and  Combustion 
Engine'Ting  nuclear  steam  supply 
s>  stem  mam  loop  piping  (Reference  8) 
confirm  that  both  the  probability  of 
leakage  (e.g.,  undetected  flaw  growth 
through  the  pipe  wall  by  fatigue)  and  the 
probability  of  a  DEGB  arc  very  low  T.he 
results  given  ;n  Refen^nce  8  ^re  that  the 
best-estimaie  leak  probabilities  for 
Westintihouse  nuclear  steam  supply 
system  main  loop  piping  range  from  1.2 
X  10"  *  tol  5  X  10   ■  per  plant  year  and 
the  best-estimate  DEGB  prohabilifies 
range  from  1  x  10'  'Mo  7  x  10   '^  per 
plant  year.  Similarly,  the  best-estimate 
leak  probabilities  for  Combustion 
Engineerins  nuclear  steam  supply 
system  main  loop  piping  range  from  1  x 
10" "  per  plant  year  to  3  x  10" '  per  plant 
year,  and  the  best-estimate  DEGB 
probabilities  range  from  5  x  10"  '*  to  5  x 
10"  '■'  per  plant  vear.  These  results  do  not 
affect  core  melt  probabilities  in  any 
significant  way. 

Dunng  the  past  few  years  it  has  also 
become  apparent  that  the  requirement 
for  installation  of  larRf.  massive  pipe 
whip  restraints  and  jet  impingement 
shields  IS  not  necessarily  the  most  cost 
effective  way  to  achieve  the  desired 
level  of  safety  as  indicated  in  Enclosure 
2  Regulatory  Analysis,  to  Reference  4. 
E\en  for  new  plants,  these  devices  tend 
to  restrict  access  for  future  inserv'ice 
inspection  of  piping;  or  if  they  are 
removed  and  reinstalled  for  inspection, 
there  is  a  potential  nsk  of  damaging  the 
piping  and  other  safety-related 
components  in  this  process.  If  installed 
in  operating  plants,  high  occupational 
radiation  exposure  (ORE)  would  be 
incurred  while  public  nsk  reduction 
would  be  \  er\-  low   Removal  and 
reinstallation  for  inservice  inspection 
also  entail  significant  ORE  over  the  life 
of  a  plant. 

IV 

The  primary  coolant  system  of 
Comanche  Peak  Units  1  and  2.  described 
in  Reference  3,  has  four  main  loops  each 
comprising  a  33.9  inch  diameter  hot  leg. 
a  36.2  inch  diameter  crossover  le,e  and 
32  14  inch  diameter  cold  leg  piping  The 
materia!  in  the  primary  loop  piping  is 
cast  stainless  steel  (SA  351  CF8A).  In  its 
review  of  Reference  3.  the  staff 
evaluated  the  Westinghouse  analyses 
with  regard  to: 

— The  location  of  maximum  stresses  in 

the  piping,  associated  with  the 

combined  loads  from  normal 

operation  and  the  SSE: 
— Potential  crackinR  mechanisms 
—Size  of  through-wall  cracks  that  would 

leak  a  detectable  amount  under 

normal  loads  and  pressure: 
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— Slubility  of  a  "leakage-size  crack" 
under  normal  plus  SSE  loads  and  the 
expected  margin  in  terms  of  load; 
— Margin  based  on  crock  size,  and 
—  The  fracture  toughness  properties  of 
thermally-aged  cast  stainless  steel 
piping  and  weld  material. 

The  NRC  staffs  criteria  for  evaluation 
of  the  above  parameters  aie  delineated 
in  its  Topical  Report  Evaluation, 
Enclosure  1  to  Reference  4,  Section  4.1. 
"NRC  Evaluation  Criteria",  and  are  as 
follows: 

( 1 )  The  loading  condition.^  .should 
include  the  static  forces  and  moments 
(pressure,  deadweight  and  thermal 
expansion)  due  !o  normal  operation,  and 
the  forces  and  moments  associated  with 
the  safe  shutdown  Pir;hqiiHke  (SSE) 
These  forces  and  moments  should  be 
located  where  the  highest  stresses, 
coincident  with  the  poorest  material 
properties,  are  induced  for  base 
materials.  weldinenN  dod  safe-ends. 

(2)  For  the  piping  run/ systems  under 
evaluation,  all  pertinent  information 
which  demonstrates  that  degradation  or 
failure  of  the  piping  resullmg  from  stress 
corrosion  crackmg.  fatigue  or  water 
hammer  is  not  likely  should  be 
provided.  Relevant  operating  history 
should  he  cited,  which  includes  system 
operational  procedures:  system  or 
component  modification:  water 
chemi.stry  parameters,  limits  and 
controls,  resistance  of  material  to 
vario;is  forms  of  stress  corrosion,  and 
performance  under  cyt.lic  loadings. 

(.3)  A  through-wall  crack  should  be 
postulated  at  the  highest  stressed 
Uxations  determined  from  (1)  above. 
The  size  of  the  crack  should  be  large 
enough  so  that  the  leakage  is  assured  of 
detection  with  adequate  margin  using 
the  minimum  ins'alled  leak  detection 
capability  when  the  pipe  is  subjected  to 
normal  operational  loads. 

(4)  It  should  be  demonstrated  that  the 
postulated  leakage  crack  is  stable  under 
normal  pkis  SSE  loads  for  long  periods 
of  time,  that  is.  crack  growth,  if  any.  is 
minimal  during  an  earthquake.  The 
margin,  in  terms  of  applied  loads,  should 
be  deiermined  by  a  crack  stability 
analysis,  i.e.,  that  the  leakage-size  crack 
will  not  experience  unstable  crack 
growth  even  if  larger  loads  (larger  than 
design  loadsj  are  applit  d.  This  analysis 
should  demonstrate  that  cra(  k  growth  is 
stable  and  the  final  crack  size  is  limited, 
such  that  a  double-ended  pipe  break 
will  not  occur. 

[5]  The  crack  size  should  be 
determined  by  comparing  leakage-size 
cracks  to  critical-size  cracks.  Under 
normal  plus  SSE  loads,  it  should  be 
demonstrated  that  there  is  adequate 
margin  between  the  leakage-size  crack 


and  the  critical-size  crack  to  account  for 
the  uncertainties  inherent  in  the 
analyses,  and  leakage  detection 
capability.  A  limit-load  analysis  may 
suffice  for  this  prupose.  however,  an 
elastic-plastic  fracture  mechanics 
(tearing  instability)  analysis  is 
preferable. 

(C>)  The  materials  data  provided 
should  include  types  of  materials  and 
materials  spectfi  ;aions  used  for  base 
metal,  weldments  and  safe-ends,  the 
materials  properties  including  the  j-R 
curve  used  in  the  analyses,  and  long- 
term  effects  sueh  as  thermal  aging  and 
other  limitations  to  valid  data  (e.g. 
I  maximum,  maximum  crack  growth). 

V  I 

Based  on  its  evaluation  of  the  analysis 
contained  in  Westinghouse  Report 
WCAP-10527  (Reference  3).  the  staff 
finds  that  the  applicant  has  presented 
an  acceptable  technical  justification, 
addressing  the  above  criteria,  for  not 
installing  protective  devices  to  deal  with 
the  dynamic  effects  of  large  pipe 
ruptures  in  the  main  loop  primary 
coolant  system  piping  of  Comanche 
Peak.  Units  1  and  2.  This  finding  is 
predicated  on  the  fact  that  each  of  the 
parameters  evaluated  for  Comanche 
Peak  is  enveloped  by  the  generic 
analysis  performed  by  Westinghouse  in 
Reference  (5).  and  accepted  by  the  staff 
in  Enclosure  1  lo  Reference  4. 
Specifically: 

(1)  The  loads  associated  with  the 
highest  location  in  the  main  loop 
primary  system  piping  are  considerably 
lower  than  the  bounding  loads  used  by 
Westinghouse  in  Reference  5,  or  those 
established  by  the  staff  as  limits  (e.g..  a 
moment  of  42.000  in-kips  in  Enclosure  1 
to  Reference  4). 

(2)  For  Westinghouse  plants,  there  is 
no  history  of  cracking  failure  in  reactor 
primary  coolant  system  loop  piping.  The 
Westinghouse  reactor  coolant  system 
primary  loop  has  an  operating  history 
which  demonstrates  its  inherent 
stability.  This  includes  a  low  * 
susceptibility  to  cracking  failure  from 
the  effects  of  corrosion  (e.g. 
intergranular  stress  corrosion  cracking), 
wafer  hammer,  or  fatigue  (low  and  high 
cycle).  This  operating  history  totals  over 
400  reactor-years,  including  five  plants 
each  having  15  years  of  operation  and  15 
other  plants  with  over  10  years  of 
operation. 

(3)  The  results  of  the  leak  rate 
calculations  performed  for  Comanche 
Peak,  using  an  initial  through-wall  crack 
are  identical  to  those  of  Enclosure  1  to 
Reference  (4).  the  Com.anche  Peak  plant 
has  an  RCS  pressure  boundary  leak 
detection  system  which  is  consistent 
with  the  guidelines  of  Regulatory  Guide 


145,  and  it  can  detect  leakage  of  one  (1) 
gpm  in  one  hour.  The  calculated  leak 
rate  through  the  postulated  flaw  is  large 
relative  to  the  sensitivity  of  the 
Comanche  Peak  plant  leak  detection 
system. 

(4)  The  expected  margin  in  terms  of 
load  for  the  leakage-size  ciack  under 
normal  plus  SSE  loads  is  within  the 
bounds  calculated  by  the  staff  in  Section 
4.2.3  of  Enclosure  (1 )  to  Reference  4.  In 
addition,  the  staff  found  a  significant 
margin  in  terms  of  loads  larger  than 
normal  plus  SSE  loads. 

(5)  The  margin  between  the  leakagt?- 
size  crack  and  the  critical-size  crack 
was  calculated.  Again,  the  results 
demonstrated  that  a  significant  margin 
exists  and  is  within  the  bounds  of 
Section  4.2.3  of  Enclosure  1  to  Reference 
4. 

(6)  As  an  integral  part  of  its  review, 
the  staffs  evaluation  of  the  material 
propei%es  data  of  Reference  9  is 
enclosed  as  .Appendix  1  to  this 
Exemption.  In  Reference  9.  data  for  ten 
(10)  plants,  including  the  Comanche 
Peak  Units,  are  presented,  and  lower 
bound  or  "worst  case"  materials 
properties  were  identified  and  used  in 
the  analysis  performed  in  the  Reference 
3  report  by  Westinghouse.  The  staffs 
upper  bound  of  3000  in-lb/in'  on  the 
applied  )  (refer  to  Appendix  1,  page  6) 
was  not  exceeded:  the  applied  J  for 
Comanche  Peak  in  Reference  3  was 
substantially  less  than  3000  in-lb/in'. 

In  view  of  the  analytical  results 
presented  in  the  Westinghouse  Report 
for  Comanche  Peak  (Reference  3)  and 
the  staffs  evaluation  findings  related 
above,  the  staff  concludes  that  the 
probability  or  likelihood  of  large  pipe 
breaks  occurring  in  the  primary  coolant 
system  loop  of  Comanche  Peak  Units  1 
and  2  is  sufficiently  low  so  such  that 
such  pipe  breaks  need  not  be  i.oiisidered 
as  a  design  basis  for  requirinK  pintpt  five 
devices.  However,  the  pipe  whip 
restraints  have  already  been  installed  in 
Unit  1.  and  the  applicant  has  limited  the 
scope  of  its  exemption  request  to  the 
installation  of  jet  impingement  shields  in 
Unit  1  only.  The  requested  exemption 
from  GDC  4  is  limited  lo  exe.niption  from 
the  need  to  install  jet  impingement 
shields  at  specified  locations  in  Unit  1. 

The  staff  also  reviewed  the  value- 
impact  analysis  pro\ided  by  the 
applicant  for  not  providing  protective 
structures  against  postulated  reactor 
coolant  system  loop  pipe  breaks  to 
assure  as  low  as  reasonably  achievable 
(ALARA)  exposure  to  plant  personnel. 
Consideration  was  given  to  design 
features  for  reducing  doses  to  personnel 
who  must  operate,  service  and  maintain 
the  Comanche  Peak  instrumentation. 
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controls,  equipment,  etc.  .\'ormally. 
fHcilitjp.s  and  equipment  are  designed  to 
save  pprson-rems;  however,  the 
Comanche  Peak  value-impact  analysis 
shows  that  the  addition  of  protective 
devices  for  RCS  pipe  breaks  will  cost 
about  2  person  rems  annually  due  to  the 
slowing  down  of  normally  anticipated 
work,  and  increasing  the  scope  of 
routine  maintenance  in  radiation  areas 
that  would  be  involved.  The  analysis 
provides  a  reasonable  estimate  for  this 
additional  radiological  cost.  In  view  of 
the  very  low  probability  of  pipe  breaks 
at  the  specified  locations  covered  by 
this  exemption,  the  reduction  of 
occupational  exposure  resulting  from 
this  exemption  outweighs  the  potential 
accident  exposure  reduction  that  might 
result  from  installation  of  the  jet 
impingement  barriers. 

VI 

In  view  of  the  staffs  evaluation 
findings,  conclusions,  and 
recommendation  above,  the  Commission 
has  determined  that,  pursuant  to  10  CFR 
5r).l2(a].  this  Exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security,  and  is  otherwise  in  the  public 
interest.  The  Commission  hereby 
approves  the  requested  limited 
exemption  from  GDC  4  of  Appendix  A 
to  10  CFR  Part  50.  to  permit  the  licensee 
not  to  install  jet  impingement  shields 
associated  with  postulated  pipe  breaks 
of  the  eight  (8)  locations  per  loop  in  the 
Comanche  Peak  Unit  1  primary  coolant 
system,  as  specified  in  Section  4.0  of  the 
value-impact  analysis  submit  by  the 
applicant's  letter  dated  April  23. 1984. 
This  Exemption  does  not  pertain  to  the 
installation  of  pipe  whip  restraints, 
already  installed  in  Unit  1.  or  to  the 
installation  of  pipe  whip  restraints  and 
jet  impingement  shields  in  Comanche 
Peak  Unit  2.  The  portion  of  the  request 
Unit  2  will  be  dealt  with  in  a  separate 
NRC  action. 

The  Commission  has  determined  that 
the  issuance  of  the  exemption  will  have 
no  significant  environmental  impact  on 
the  environm.ent  (49  VR  33945). 

Dated  at  Bethesda.  Maryland  this  28fh  day 
of  August  1984. 

For  the  Nuclear  Regulatory  Commission. 
Frank  Miraglia. 

Deputy  Director.  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 
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[Docket  No.  50-266] 

Wisconsin  Electric  Power  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatorv' 
Commission  (the  Commission]  is 
considering  issuance  of  relief  from  the 
requirements  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  as 


specified  by  the  provisions  of  10  CFR 
50.55a(b)  to  Wisconsin  Electric  Power 
Company  (the  licensee),  for  the  Point 
Beach  .Nuclear  Plant  Unit  No.  1,  located 
in  the  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin. 

Environmental  Assessment 

identification  of  Proposed  Action 

The  action  would  provide  relief  from 
the  requirement  to  perform  surface 
examinations  of  the  safety  injection 
reducer-to-safe  end  welds  as'required 
by  Section  XI  of  the  ASME  Buiier  and 
Pressure  Vessel  Code  which  has  been 
incorporated  by  reference  in  the  ' 
requirements  of  51  CFR  50.55a  relating 
to  Inservice  Inspection  of  Safety  Related 
Components.  Volumetric  examinations 
of  these  welds  would  be  performed 
every  10  years  as  required. 

The  Need  for  the  Proposed  Action 

The  proposed  relief  is  required 
because  surface  examinations  of  these 
welds  are  not  possible  due  to  the 
inaccessibility  of  the  weld  surfaces.  The 
welds  are  located  between  the  reactor 
vessel  and  the  biological  shield  wall 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  relief  is  allowed  bv  the 
provisions  of  10  CFR  50,55a(g)[6)[i)' 
where  the  tests  or  examinations 
required  by  the  code  are  determined 
impractical  to  perform,  As  the  surfaces 
of  the  welds  in  question  are 
inaccessible,  a  surface  examination  has 
been  determined  by  the  licensee  and 
evaluated  by  the  Commission  as 
impractical  to  perform.  The  staff  has 
determined  that  the  required  volumetric 
inspection  of  the  welds  once  every  10 
years  will  provide  adequate  assurance 
of  the  structural  integrity  of  the  welds. 
Identical  relief  to  that  requested  for  Unit 
1  was  provided  for  Point  Beach  Unit  2 
by  the  Commission's  Safety  Evaluation 
and  letter  of  March  29,  1984, 

Consequently,  as  the  Commission  has 
determined  that  the  welds  will  retain 
adequate  structural  integrity  utilizing  the 
licensee's  proposed  alternate 
examination  (volumetric  examination 
once  every  10  years),  the  probability  of 
weld  failure  has  not  been  increased 
significantly  and  the  consequences  of 
post-weld  failure  radiological  releases 
will  not  be  greater  than  previously 
determined  nor  do's  the  requested  relief 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
has  determined  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  requested 
relief. 


With  regard  to  potential  non- 
THdiological  impacts,  the  requested  relief 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  non- 
radiological  plunt  effluents  and  has  no 
other  non-radiological  environmental 
impact.  Therefore,  the  Commission  has 
determined  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  requested  relief. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Point  Beach  Nuclear  Plant  Unit  No,  1 

Ai^encies  and  Pomona  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  requested  relief. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  relief 
dated  |anuary  13.  1983.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  N,W.,  Washington.  D.C.. 
and  at  the  Joseph  P.  Mann  Public 
Library.  1516  Sixteenth  Street.  Two 
Rivers.  Wisconsin, 

Dated  at  Beliiesda.  Mar>'lancl.  this  27th  day 
of  Au8u,st  1984. 

For  the  Nuclear  Regulatory  Commission, 
Gus  C  Ijinas, 

Ac  tin}!  Director.  Division  of  Licensing.  Office. 
of.Wiclear  Reactor  Regulation. 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
GESSAR  II;  Meeting 

The  ACRS  Subcommittee  on  GESSAR 
II  will  hold  a  meeting  on  September  20 
and  21, 1984.  at  the  Bayview  Plaza 
Holiday  Inn  (213/399-9344).  530  Pico 
Blvd..  Santa  Monica,  CA. 

The  entire  meeting  will  be  open  to 
pubhc  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday.  September  20,  1984-8:30 
a.m.  until  the  conclusion  of  business. 

Friday.  September  21.  1984— 8:30  a.m. 
until  the  conclusion  of  business. 


The  Subcommittee  will  continue  the 
review  of  the  General  Electric  Standard 
Safety  Analysis  Report  to  extend  the 
Final  Design  Approval  so  that  it  will  be 
applicable  to  future  plants.  This  meeting 
is  expected  to  be  the  first  in  a  series  of 
meetings  to  review  GESSAR  II,  This 
meeting  will  tentatively  address 
deterministic/standard  review  plan  type 
issues  which  will  be  ccvered  in  the 
Staffs  August  1684  SER,  Supplement  2 
(NL'REG-0979)  Other  topics  to  be 
discussed  may  include  the  GESSAR 
evolution,  evaluations  of  unresolved 
safety  issues,  generic  items,  and  new 
design  features.  .Meetings  to  review  the 
severe  accident  probabilistic  risk 
asessment  will  be  scheduled  later. 

Ch-al  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consuhanfs  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  .ACRS  member.  Mr, 
Richard  Major  (telephone  202/634-1413) 
between  8:15  am.  and  5:00  p.m.,  EDT. 

Dated:  August  30.  1984. 

Morton  W.  Libarkin, 

.■Assistant  Executive  Director  for  Project 
Review. 

[FR  Dor.  M-ZMti  F.lecl  »-»-a4:  MS  am] 
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the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2  (TMI-2)  will  be  meeting  on 
September  19. 1984.  from  7:00  p.m.  to 
10:00  p.m,  at  the  Holiday  Inn,  23  South 
Second  Street,  Harrisburg,  Pennsylvania 
17101.  The  meeting  will  be  open  to  the 
public. 

At  this  meeting  the  Panel  wil!  receive 
a  presentation  from  the  NRC  staff  on  the 
stafTs  findings  relative  to  the  issue  of 
alleged  harassment  by  the  licensee's 
management  of  specific  individuals  in 
the  employment  of  GPUNC  over  issues 
of  health  and  safety.  The  Panel  will  then 
hold  a  general  discussion  on  alleged 
harassment  of  employees  by 
management  over  issues  of  health  and 
safety  at  TMI-2.  The  licensee  will  also 
provide  the  Panel  with  an  update  on 
anticipated  funding  of  the  cleanup  effort 
for  calendar  year  1985  and  beyond.  The 
Panel  will  report  on  any  issues  relative 
to  the  TMI-2  cleanup  effort  contained  in 
specific  TMI-1  restart  NRC  Commission 
Meeting  transcripts. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael  T. 
Masnik,  Three  Mile  Island  Program 
Office,  US,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  301/492-7466. 

Dated:  August  29. 1984 
John  C.  Hoyle. 
Advisory  Committee  Management  Officer. 
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Advisory  Panel  for  the 
Decontamination  of  Three  Mite  Island, 
Unit  2;  Meeting 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy 
.'\vailable  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  Washington,  D.C. 
20549. 

Extension  of  Approval:  Form  S-14,  No. 
270-65. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(35  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Form  S-14,  Securities  Act  of  1933 
registration  form  for  securities  to  be 
offered  in  certain  transactions  under 
Securities  Act  Rule  145.  The  form 
provides  a  basis  for  the  Commission  to 
fulfill  its  statutory  responsibility  of 
requiring  the  filing  of  a  registration 
statement  making  publicly  available 
information  regarding  such  securities. 
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Submit  commerts  to  OMB  Dusk 
Officer:  Ms.  Katie  Levvin  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington, 
D.C.  20503. 
Shirley  E.  Hollis. 
Acting  Secretary. 
August  23, 1984. 
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Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  Washington.  D.C. 
20549. 

Extension  of  Approval:  Form  S-15,  No. 
270-66. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(35  U.S.C.  3501  e'  seq),  the  Securities 
and  Exchange  Commission  nas 
submitted  for  extension  of  clearance 
Form  S-15,  Securities  Act  of  1933 
registration  form  for  registration  of 
securities  to  be  offered  in  certain 
business  combination  transactions.  The 
form  provides  a  basis  for  the 
Commission  to  fulfill  its  statutory 
responsibility  of  requiring  the  filing  of  a 
registration  statement  making  publicly    ' 
available  information  regarding  such 
securities. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington. 
D.C.  20503. 
Shirley  E.  Hollis, 
Acting  Spcretary. 
Aujiust  23.  1984. 

|FK  Dot   S4-234U  Filrd  9  4  B4  »:46  am) 
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IRetease  No.  1411t;  812-5869  ] 

Capital  Investments,  Inc.;  Application 
for  an  Order 

August  28.  1984, 

Notice  is  hereby  given  that  Capital 
I.-^'estments.  Inc.  ("Applicant'"),  744 
North  Fourth  Street,  Suite  400. 
Milwaukee,  Wisconsin  53203.  a  closed- 
end  internally  managed  investment 
company,  filed  an  application  on  June  8, 
1984  for  an  order  pursuant  to  section 
23(c)(3)  of  the  Investment  Company  Act 
of  1940  ("Act")  permitting  Applicant  to 
repurchase  certain  of  its  shares  from 
two  shareholders.  All  interested  persons 


are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  section  23|c)(3) 

According  to  the  application.  Marshal! 
&  Ilsley  Corporation  ( 'MStl"),  a  bank 
holding  company,  and  constituent  bank 
corporations  owned  by  it  own  145.800 
shares  of  Applicant's  common  stock  (the 
"M&I  Shares  ").  which  constitutes  22%  of 
Applicant's  outstanding  common  stock. 
M&I  has  formed  its  own  venture  capital 
firm  which  will  operate  in  the  same 
general  geographic  market  area  as 
Applicant,  and  believes  that  its 
continued  ownership  of  the  .M&I  Shares 
may  create  conflict  of  interest  situations. 
Accordingly  Wftl  has  entered  into  an 
agreement  with  Apphcant  whereby 
Applicant  will  repurchase  the  M&I 
Shares  at  a  price  of  S2.00  per  share 
Geuder.  Paeschke  &  Frey  Company 
("GPF")  is  the  owner  of  record  of  56.648 
shares  of  Applicant  s  common  stock  (the 
"GPF  Shares")  which  constitutes  8.6%  of 
the  outstanding  common  stock.  These 
shares  were  pledged  by  GPF  to  the 
Harris  Trust  «(  Savings  Bank  of  Chicago, 
Illinois  ("Hams  Trust"),  GPF.  a 
Wisconsin  corporation,  is  currently 
having  its  assets  liquidated  by  a  trustee 
under  Chapter  VII  of  the  Federal 
bankruptcy'  laws.  In  connection  with  the 
liquidation  proceedings,  the  trustee  and 
Harris  Trust  advised  Applicant  that  they 
were  interested  in  disposing  of  the  GPF 
Shares.  Thereafter,  the  parties  agreed 
that  the  Applicant  would  purchase  the 
GPF  Shares  for  S2.00  per  share 

Applicant  represents  that  no 
brokerage  commission  is  being  paid  by 
Applicant  in  connection  with  the  two 
proposed  purchases;  the  proposed 
transactions  have  been  approved  by  its 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  in  the 
transactions,  and  the  proposed 
transactions  are  permitted  under 
Wisconsin  corporate  law.  Additionally, 
Applicant  represents  that  it  has 
sufficient  idle  funds  to  pay  for  the  M^I 
Shares  and  the  GPF  Shares  without  m 
any  way  adversely  affecting  its  business 
position. 

Applicant  submits  that  the  proposed 
transactions  are  in  the  best  interests  of 
Applicant  and  its  shareholders  and  that 
the  proposed  purchases  are  being  made 
in  a  manner  and  on  a  basis  which  do  not 
unfairly  discriminate  against  any 
holders  of  its  common  stock.  Applicant 
states  that  although  its  common  stock  is 
traded  over-the-counter,  the  market  is 
thin  and  there  is  actually  little  trading.  It 
would  be  difficult  for  either  M&I  or  GPF 
to  dispose  of  Apphcant  s  stock  in  the 


market,  even  over  a  period  of  time. 
Further,  any  such  sales  in  the  market 
could  depress  the  market  value  of 
Applicant's  stock  for  a  considerable 
period  of  time.  According  to  .Applicant, 
during  the  16  months  ending  April  30. 
1984.  the  high  bid  price  for  its  stock  was 
S3. 50,  and  the  low  bid  price  was  S2.37. 
At  December  31. 1983.  the  net  asset 
value  per  share  of  the  Applicant's 
Common  Stock  was  S6  69.  and  at  April 
30,  1984,  the  net  asset  value  per  share  of 
Applicants  common  stock  was  S6  88 
Accordingly.  Applicant  submits  that  it 
and  its  remaining  shareholders  will 
benefit  from  the  proposed  transactions 
because  the  purchase  price  will  not 
cause  the  dilution  of  the  interest  of  other 
shareholders,  but  will,  instead,  enhance 
their  equity  bythe  amount  of  the 
discount, 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  Sepfember  21.  1984.  at  5.30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington 
D.C  20549,  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
.Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or  in  the 
case  of  an  attomey-at-iaw.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority 
Shirley  E.  Hollis, 
Ass:stant  Se 
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[  Release  No.  14114;  81 1-3184] 

Continental  Assurance  Co.;  CNA 
Variable  Account;  Filing  of  Application 

August  28,  1984 

Notice  is  hereby  given  that 
Continental  Assurance  Company  C.\A 
Variable  Account  ("Applicant").  CNA 
Plaza.  Chicago.  Illinois,  60685,  an  open- 
end,  diversified  management  company 
registered  under  the  Investment 
Company  Act  of  1940  (the  "Act"),  filed 
an  application  on  March  9. 1984, 
pursuant  to  section  8(f)  of  the  Act.  for  an 
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order  declaring  that  Applicant  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  the 
nppiication  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

The  application  states  that  the 
Applicant  filed  a  rfjgistration  statement 
which  became  effective  on  October  22. 
19K2.  but  that  no  public  offermg  of  the 
contracts  has  commenced.  The 
Applicant  states  that  it  has  one  security 
holder,  Continental  Assurance 
Company,  and  that  final  distribution  of 
its  assets  will  be  made  shortly  after 
entry  of  a  formal  deregistration  by  the 
Commission.  The  Committee  of  the 
.Applicant  resolved  on  March  5.  1982 
that  the  form  be  prepared  and  all  other 
actions  necessary  or  appropriate  to 
obtain  an  order  from  the  Commission 
declaring  that  the  .Applicant  has  ceased 
to  be  an  investment  company  be  taken. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
September  21   1984.  at  5:30  p.m..  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  comm.unication 
should  be  addressed;  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC.  20.549.  A  copy  of  such 
rt■(^u^■st  shall  he  served  personally  or  by 
mail  upon  Applicant  at  the  address 
slated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
al-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgdted  under  the  Act. 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  received  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered]  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursunnl  to 
delegated  .luthority. 
Shirley  E.  Hollis. 

Art  IP};  Secretary. 

iKR  Dot,  8*-2m5  Filed  a-t-S4.  8:45  im| 
BIUJNO  COOC  M10-01-M 


[Release  No.  14117;  812-5917] 

Great-West  Ufe  &  Annuity  Insurance 
Co.,  et  al.;  Filing  of  Application 

August  29.  1984, 

Notice  is  hereby  given  that  Great- 
West  Life  and  Annuity  Insurance 
Company  ("GVVLAA"),  1675  Broadway, 
Denver,  Colorado,  80202,  and  Maxim 
Series  .Account  ("Series  Account"),  a 
separate  account  of  GWL&A  registered 
under  the  Investment  Company  Act  of 
1940  ("Act")  as  a  unit  investment  trust 
(collectively  "Applicants"),  filed  an 
application  on  August  14,  1984  for  an 
order  pursuant  to  section  6(c)  of  the  Act 
granting  exemptions  from  the  above 
referenced  provisions  of  the  Act  to  the 
extent  necessary  to  permit  transactions 
described  in  the  application.  All 
interested  persons  are  referred,  to  the 
application  for  the  com.plete 
representations  of  the  Applicants,  whicih_^ 
are  summarized  below,  and  are  referred"^ 
to  the  Act  for  e  statement  of  the  relevant 
provisions. 

Applicants  propose  that  they  be 
granted  an  exemption  from  sections 
26(a)  and  2/(c)(2)  to  allow  as  a 
deduction  from  the  contract  value  a 
daily  charge  for  expense  risks  equal  on 
an  annual  basis  to  .40%  of  daily  net 
assets.  Applicants  were  previously 
granted  an  order  of  exemption 
(Investment  Company  Act  Release  No. 
12392,  April  21,  1982)  permitting  a 
deduction  from  the  contract  value  of  a 
daily  charge  for  expense  risks  equal  on 
an  annual  basis  to  .25%  of  daily  net 
assets.  The  purpose  of  this  application  is 
to  obtain  exemptive  relief  for  the 
additional  expense  risk  charge  of  .15%. 
Applicants  represent  that  the  increased 
expense  risk  charge  is  intended  to 
compensate  them  for  greater  costs  in 
administering  the  contracts  due  to  two 
new  features  of  the  contracts  which 
allow  for  additional  purchase  payments 
to  he  made  throughout  the  accumulation 
period  and  which  lower  the  minimum 
amount  of  any  such  additional  payment. 
The  higher  expense  risk  charge  will 
apply  only  to  contracts  issued  after  the 
effective  date  of  a  post-effective 
amendment  to  the  Series  Account's 
registration  statement  authorizing  the 
higher  charge. 

Applicants  assert  that  the  mortality 
and  expense  risk  charge  (which  would 
be  equal  on  an  annual  basis  to  1.40%  of 
daily  net  assets)  is  consistent  with  the 
protection  of  investors  standard  set 
forth  in  section  6(c)  as  it  is  reasonable 
as  determined  by  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  represent  that  they  have 
reviewed  publicly  available  information 
about  similar  industry  practices,  taking 


into  account  such  factors  as  current 
charge  levels,  existence  of  charge  level 
guarantees,  and  guaranteed  annuity 
rates.  They  further  represent  that  the 
data  supporting  and  setting  forth  this 
conclusion  will  be  maintained  on  file  at 
GWL&A's  administrative  offices. 
Applicants  acknowledge  that  some 
portion  of  the  mortality  and  expense 
risk  charge  may  be  utilized  to  meet  sales 
expenses  which  exceed  the  contingent 
deferred  sales  charge  which  may  be 
imposed.  In  this  connection,  GWL&A 
represents  that  it  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
Series  Account's  distribution  financing 
arrangement  will  benefit  the  Account 
and  contractowners  and  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for    , 
this  representation.  The  Series  Account 
represents  that  it  will  invest  only  in 
open-end  management  which  have 
undertaken  to  have  a  board  of  directors 
with  a  disinterested  majority  formulate 
and  approve  any  plan  under  Rule  12b-l 
to  finance  distribution  expenses. 
Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  21,  1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  this  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis. 
Acting  Secretary. 

|FR  Doc  84-2S411  Filrd  J  4  d4,  &4S  iim| 
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(Release  No.  23402;  70-7007] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Proposal  to  Issue  and  Sell  Short-Term 
Notes  to  Banks 

Vermont  Yankee  Nuclear  Power 
Corporation  ( 'Company"),  R.D.  5,  Ferry 
Road.  Box  169,  Brattleboro,  Vermont. 
05301  a  nuclear  power  generating 
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subsidiary  of  New  England  Electric 
System  and  Northeast  Utilities, 
registered  holding  companies,  has 
proposed  a  transaction  pursuant  fo 
sections  6  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  and  Rule 
50(a)(2)  thereunder. 

The  Company  currently  maintains 
lines  of  credit  with  banks  aggregating 
$16  million,  which  are  authorized  under 
the  Commission's  current  order  through 
August  31, 1984.  As  of  June  30,  1984,  the 
Company  had  S7~0.000  outstanding 
under  those  lines.  As  of  that  date,  5%  of 
the  principal  amount  and  par  value  of 
the  other  securities  of  the  Company 
equaled  $7.3  million. 

During  the  balance  of  1984,  1985,  and 
early  198().  the  Company  will  be 
receiving  shipments  of  uranium  for 
ultimate  fabrication  into  nuclear  fuel  for 
its  reactor  and  will  be  making 
substantial  capital  improvements,  which 
could  necessitate  payments  exceeding 
the  aggregate  credit  available  under  the 
Company's  Nuclear  Fuel  Sale 
Agreement  (HCAR  No.  22255,  October 
30,  1981)  and  the  Eurodollar  Credit 
Facility  (HCAR  No.  23270.  .'\pril  3.  1984). 
Therefore,  it  proposes  to  maintam  with 
banks  its  lines  at  a  ma.ximum  of  $16 
million.  Borrowings  under  the  lines  of 
credit  will  be  evidenced  by  the 
Company's  promissorv  notes,  maturing 
up  to  360  davs  after  their  date  of  issue 
and  bearing  interest  at  a  rate  of  interest 
not  greater  than  each  lender's  prime  rate 
plus  0.25%.  Certain  of  the  banks  require 
the  Company  to  maintain  compensatory- 
balances  or  pay  commitment  fees  equal 
to  not  more  than  7%  or  0.75%, 
respectively,  of  the  lines  and  other  bank 
lenders  may  require  similar 
arrangements.  Assuming  full  borrowings 
under  the  lines  and  a  prime  rate  of  13% 
per  annum,  the  maximum  effective  costs 
of  borrowings  would  be  13  98%. 

Therefore,  the  Company  is  seeking 
Commission  authorization  for  these 
short-term  borrowings  (which  would 
exceed  5%  of  the  principal  amount  and 
par  value  of  other  securities  of  the 
Company)  During  the  period  extending 
to  February  28,  1986.  The  Company 
presently  anticipates  that  these 
borrowings  will  be  repaid  during  such 
period  by  internally  generated  funds  or 
by  permanent  financing. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commissions 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  21.  1984  to  the 
Secretary,  Secunues  and  Exchange 
Commission.  Washington,  DC.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 


service  by  (affidavit  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  of  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority, 

Shirley  E.  Hollis. 

Assistant  Secretary. 

|FR  Doc  84-23416  Filed  9-4-S4  8  45  »m| 
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I  Release  No.  21277;  File  No.  SR-Phlx-84- 
16J 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Philadelphia 
Stock  Exchange,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
•■Act"),  15  U.S.C.  78s(b)(l),  notice  is- 
hereby  given  that  on  August  17,  1984,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  filed  with  the  securities  and 
Exchange  Commission  the  proposed  rule 
changp  as  described  herein.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  Phlx  proposes  to  amend 
Regulation  4  of  its  Regulation  and 
Assessment  Schedule  enacted  under 
Phlx  Rule  60  to  include  in  the  Exchange 
prohibition  against  fighting  on  the 
trading  floor  "any  other  form  of  physical 
abuse"  which  technically  may  not  be 
considered  fighting  In  addition,  the 
Exchange  proposes  to  assess  the  $500 
fine  under  the  current  regulation  for  all 
such  disorderly  conduct.  Under  the 
proposed  amendment,  members  or 
emplovees  of  members  would  be  subject 
to  a  S500  fine  for  ever\-  instance  of 
fighting  or  any  other  form  of  physical 
abuse  on  the  trading  floor  According  to 
the  Exchange,  the  proposed  rule  change 
is  based  on  Section  19(d)  of  the  Act,  and 
specifically  on  paragraph  (c)  of  Rule 
19d-l  thereunder,  in  that  it  amends  a 
Phlx  rule  relating  to  personal  decorum 
on  the  trading  floor 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(.'\) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 


action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  \n  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  5th  Street,  N\V  .  Washington.  D.C 
20549  Reference  should  be  made  to  File 
No.  SR-Phix-84-16. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  wntten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  tne  public  in 
accordance  w;th  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  5th  Street,  NW..  V\  ashington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulaton,-  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority, 
Shirley  E.  Hoilis, 
Acting  Secretary. 

'FT  Dor   S4-234H  riled  9-4-84   f  45  «m) 
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Self-Regulatory  OrganJzattons; 
Cincinnati  Stock  Exchange; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

August  2fl  19&4 

The  abov^  named  national  securities 
exchanges  has  filed  applications  with 
the  Securities  and  Exchange 
Commission  pursuant  to  section 
12(0(11(6)  of  the  Securities  Exchange 
.Act  of  19.34  and  Rule  12f-l  thereunder, 
for  unlisted  trading  privileges  in  the 
following  stocks: 

.Adams-Millis  Corporation 
Common  Stock,  Par  Value  (File  No.  7- 
7817) 
.•MJ-TEL  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
•No,  7-7818) 
Baimco  Corporation 
Common  Stock.  $  10  Par  Value  (File 
No.  7-7819J 
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Duties  Gas&  Oil  Co 

Common  Stock.  S  10  Pht  V.ilue  (File 
No.  7-7820) 
Carter  Hawley  Hale  Stores.  Inc. 
Common  Stock.  $5  (X)  Par  Value  (File 
.\o.  7-7821) 
C!e\eprtk  Corporation 

Common  Stock,  SI  (Kl  P;ir  Value  (File 
.\o.  7-7822) 
Commonvvealtti  Energy  System 

Common  Stock.  S4.ob  Par  Value  (File 
No.  7-7823) 
Ci.'mpugraphic  Corporation 
Common  Stock.  S  05  Par  Value  (File 
No.  7-7824) 
CP  .National  Corporation 
Common  Stock  S2  50  Par  Value  (File 
\i.'.  :'-7825) 
C;.'.,nt-  Co. 

Common  Stock.  $6.25  Par  Value  (File 
No  7-7826) 
Dennision  Manufacturmg  Company 
Common  Stock.  $1.00  Par  Value  "(File 
No.  7-7827) 
Fmancial  Corporation  of  Santa  Ba-bara 
C,)rT:mon  Stock,  Si  00  Par  Value  (File 
No,  7-7828) 
F.rst  City  Properties.  Inc. 
Common  Stock.  SlO  Par  Value  (File 
No  7-7R291 
tl.iAH^idn  Electric  Industries.  Inc. 
Common  Stock,  SB-'-i  Par  Value  (File 
No.  7--830) 
Interstate  Power  Co 
Common  Stock.  S.l  50  Par  Value  (File 
No.  7-7831) 
Mfd?i!re\  Corporatiiin 
Ciimnu.n  Stock.  Par  Value  (File  No.  7- 
7MJ1 
Mohasco  Corporation 
Common  Stock,  S5  oo  Par  Value  (File 
N,,.  7-7833) 
Moure  .McComack  Resourct-s.  Inc. 
Common  S'ock.  i2  50  P.ir  Value  (File 
No.  7-7834) 
Outboard  Marine  Corporation 

Common  Stock,  S.30  Par  Value  (File 
No.  7-7835) 
Plantrunics.  Inc. 
f'ommon  Stock.  Par  Value  (File  No.  7- 
7836) 
Publicker  Industries.  Inc. 

Common  Stock.  S5  00  Par  Value  (File 
No  7-7837) 
Piit't)lo  International.  Inc., 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-7838) 
Purolator  Courier 

Common  Stock.  $.22--^  P.ir  Value 
(File  No.  7-78391 
Reichhuld  Chemicals.  Inc. 

Common  Stock.  Si .00  F'ar  V.iUie  (File 
No.  7-7840) 
RI.C  Corp. 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-7841) 
Runson  Corporation 

Common  Stock.  $1,00  Par  Valuf  (File 
No.  7-7842) 


Tyler  Corporation 

Common  Stock.  $.10  Par  Value  (File 
No.  7-7843) 
Unitrode  Corporation 
Comm.on  Stpck,  $.20  Par  Value  (File 
No.  7-784«) 
Wheeling-Pitttburgh  Steel  Corporation 
Common  Stiick.  Si 0.00  Par  Value  (File 
No.  7-734B) 
Winn-Dixie  Stores.  Inc. 
Common  Stpck.  $1.00  Par  Value  (File 
No.  7-78^ 
Valley  Industries,  Inc. 
Common  Stpck.  S.Ol  Par  Value  (File 
No.  7-784p) 
Zurn  Industries.  Inc. 
Comnsn  Sttrk.  $.50  Par  Value  (File 
No.  7-784^) 
Aeronico.  inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-7849) 
Audiotronics  Corporation 
Common  Stpck,  $1.00  Par  Value  (File 
No.  7-7850) 
R.G.  Barry  Corporation 
Common  Stpck.  $1.00  Par  Value  (File 
No.  7-785J ) 
Canadian  Marconi  Company 
Common  Stock.  Par  Value  (File  No.  7- 
7852) 
Custom  Energy  Services.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-7853) 
Kinark  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-7854) 
Lake  Shore  Mines  Ltd. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-7855) 
Marshall  Industiies 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-7856) 
Restaurant  Associates  Industries.  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-78,57) 
Teleflex  Incorporated 

Common  Stock,  $1.00  Par  Value  (File 
No.  7  -7856) 
Total  Petroleum  (North  America)  Ltd. 
Common  Stuck,  Par  Value  (File  No.  7- 
7859) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  19,  1984. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 


to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors 

For  the  Commission,  by  the  Divipiun  of 
Mc'rket  Rpguldtion,  pursuant  \v.  delegated 
authority, 

Shirley  E.  Hullis. 

Assistant  Secretary. 

|FR  0(11   »4-:m1B  Fil«d  9-4-84;  %A^  am| 
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Self-Hegulatory  Organizations; 
Midwest  Stock  Exchange,  Inc  ; 
Application  for  Unlisted  Traojiig 
Privileges  and  of  Opportunity  for 

Hearing 

ihf  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
common  stock  of: 

Entex  Energy  Development.  Ltd, 
Depositary  Units  (File  No.  7-7815) 

McLean  Industries.  Inc. 

Warrants  to  Purchase  Conunon  Stock 
(File  No.  7-7816) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  on  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  19,  1984. 
written  data,  views  and  arguments 
concerning  the  above — referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchan<^e  Commission. 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extension  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursunnl  to  delegated 
authority. 

Shirley  E.  Holtis. 

Assistant  Secretary. 

|FR  IKx;.  »«-23417  Filed  9-4-84:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Minority  Business  Resource  Center 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63:  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the 
Minority  Business  Resource  Center 
Advisory  Committee  to  be  held 
September  27, 1984.  at  9;30  a.m.  until 
1:00  p.m.  in  Room  8334  at  the 
Department  of  Transportation,  400  7th 
Street,  SW..  Washington,  D.C.  20590. 
The  agenda  for  the  meeting  is  as 
follows: 

—Technical  amendment  to  MBE  rule  on 

suspension  and  debarment 
—Proposed  changes  in  49  CFR  Part  23 
—.New  transportation  acquisition 

regulations 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  and  persons  wishing 
to  present  oral  statements  should  notify 
the  Minority  Business  Resource  Center 
not  later  than  the  day  before  the 
meeting.  Information  pertaining  to  the 
meeting  may  be  obtained  from  Ms.  Betty 
Chandler,  Minority  Business  Resource 
Center,  400  7th  Street,  SW.,  Washington. 
D.C.  20590,  telephone  (202)  42ft-2852. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC,  on  Aujnist  29, 
1984, 

Armando  L.  Mena, 

Director.  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

IFR  Doc  84-23432  Filed  »-4-»4:  8:45  am] 
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National  Higtiway  Traffic  Safety 
Administration 

(Oocitet  No.  IPS4-«;  Notice  21 

Isuzu  Motors  Umtted;  Grant  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Isuzu  Motors  Limited  of  Japan  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.120, 


Motor  Vehicle  Safety  Standard  No.  120. 
Tire  Selection  and  Rims  for  Motor 
Vehicles  Other  Than  Passenger  Cars. 
The  basis  of  the  petition  was  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Paragraph  $5.2  (a),  (b),  and  (c)  of 
Standard  No.  120  require  rims  on 
vehicles  other  than  passenger  cars  to  be 
marked  with  the  designation  indicating 
the  rim's  published  source  of  nominal 
dimensions,  rim  size  designation,  and 
the  symbol  DOT,  constituting  a 
certification  by  the  man  jfacturer  of  the 
rim  that  the  rim  complies  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  Noncompliances  with  these 
requirements  exist  on  1173  Isuzu 
Trooper  and  Trooper  II  multi-purpose 
passenger  vehicles  and  trucks,  covering 
approximately  5,865  disc  wheels. 
Specifically,  the  letter  indicating  the 
source  of  the  rim  size  designation  is 
missing  as  is  the  DOT  symbol.  The  letter 
"I"  should  have  been  supplied  indicating 
the  Japanese  Industrial  Standard,  a 
designation  made  under  Standard  JASO 
C803-80  Steel  Disc  Wheels  for 
Automobiles,  issued  by  the  Japanese 
Automobile  Standards  Organization 
(JASO).  In  addition,  the  rim  size  is 
shown  in  the  order  "of  width  by 
diameter  rather  than  diameter  by 
width",  i.e.,  6JJ  X  15  rather  than- 15  X  ejj. 

Isuzu  argued  that  the  noncompliances 
are  inconsequential  because  the 
noncompliances  do  not  affect  the 
performance  of  the  vehicle,  the  rim  and 
tires  are  properly  matched,  and  correct 
tire  sizes  which  match  the  rim  are  stated 
on  the  label  affixed  pursuant  to  {  5.3  of 
Standard  No.  120, 

No  comments  were  received  on  the 
petition. 

With  regard  to  the  omission  of  the 
DOT  symbol,  it  has  been  agency  policy 
for  many  years  to  treat  sxicLijmissions 
as  failures  to  certify  compliance,  rather 
than  the  type  of  noncompliance  with  a 
safety  standard  requiring  notification 
and  remedy.  As  for  the  omission  of  the 
letter  "J",  the  rims  carry  the  lettering 
'TOPY  "  identifying  Isuzu  as  the  rim 
manufacturer  any  interested  person, 
therefore,  could  contact  Isuzu  to 
determine  from  which  standardization 
organization  the  published  nominal 
dimensions  could  be  obtained.  Finally, 
the  reversal  of  diameter  and  width  on 
the  rim  is  likely  to  result  in  only  minimal 
confusion. 

Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  with  Standard  No,  120 


herein  described  is  inconsequential  at  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  hereby  granted. 

The  engineer  and  lawyer  primarily 
responsible  for  this  notice  are  A.Y 
Casanova  and  Taylor  Vinson, 
respectively. 

(Sec.  102,  Pub.  L  93-42.  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authoritv  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued:  August  29, 1984. 
Bairy  Fefaica. 
Associate  Administrator  for  Rulemaking. 

[FH  Doc.  84-23431  Piled  »-4-a4  8:4}  un| 
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UNITEO  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ot>iects  Imported 
for  Exhlt>ition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  of  Authority  of  December  17. 
1982  (47  FR  57600.  December  27, 1982).  I 
hereby  determine  that  three  additional 
objects  to  be  included  in  the  exhibit, 
"van  Gogh  in  Aries"  (included  in  the 
list  '  filed  as  a  part  of  this 
determination)  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  (See  original  notice 
published  February  29, 1984,  in  Vol.  49, 
No.  41  of  the  Federal  Register,  page 
7489.)  These  objects  are  imported 
pursuant  to  a  loan  agreement  between 
The  Metropolitan  Museum  of  Art  New 
York,  N.Y.,  and  the  Staatliche  Museen 
zu  Berlin.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
beginning  on  or  about  September  24, 
1964,  to  on  or  about  December  3a  1984, 
is  in  the  national  interest. 

Pubhc  notice  of  this  determination  is 
ordered  to  be  published  In  the  Federal 
Register. 

Dated:  August  aa  1984. 
TlMinuE.  Harv«y, 

General  Counsel  and  Congressional  Liaison. 

(FR  Doc  M.»IM  F1M  A-t-M:  MS  *in| 
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CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date;  10;(X)  am  .  Tuesday. 

September  n.  19a4. 

location:  Third  Floor  Hearing  Room. 

nil-18th  Street.  NW.,  Wa.shmgton.  DC 

STATUS:  Open  to  the  Public, 

MATTERS  TO  BE  CONSIDERED: 

/■■>■  86  Budgt'l 

The  Commission  will  consider  issues 
reldled  to  the  Fiscal  Year  1966  Budget. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 

of  the  Secretary,  5401  Westbard  Ave.. 

Bethesda.  Md.  20207,  301—492-6800. 

Sheldon  D.  Bulls, 

Deputy  Secretary. 

|FR  rjoc  (X-23547  Fil«i  g-31-(t4.  3  14  pm) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Monday. 

September  10. 1984. 

LOCATION:  Third  Floor  Hearing  Room. 

nil  18th  Street  NW.,  Washington.  DC. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY  86  Budgpt 

The  staff  and  the  Commission  will  continue 
to  discuss  issues  related  to  (he  Fiscal  Year 
1986  Budget. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D,  Butts.  Office 


of  the  Secretary,  5401  Westbard  Ave.. 

Bethesda,  MD  20207,  301 — 492-6800. 

Sheldon  D.  Butts,  , 

Dt'paty  Secretary}, 

|FR  Doc  84-23548  Filed  B-31-S4:  3:15  pml 
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DEPARTMENT  OF  DEFENSE.  UNIFORMED 
SERVICES  UNIVERSITY  OF  THE  HEALTH 
SCIENCES 

TIME  AND  DATE:  9:00  a.m.,  September  10, 

1984. 

PLACE:  Uniformed  Services  University  of 
the  Health  Sciences.  Room  D3-001.  4301 
Jones  Bridge  Road,  Bethesda.  Maryland 

20814. 

STATUS:  Open.   | 

MATTERS  TO  BE  CONSIDERED: 

9:00 
Meeting — Board  of  Regents 

(1 1  Oath  of  Office — New  Board  of  Regents' 
Members,  [Z]  Approval  of  Minutes — May  19, 
1984;  (3)  Faculty  Appointments;  (4j  Report- 
Admissions,  |5)  Report— Associate  Dean  for 
Operations:  Budget:  (6)  Report— President. 
USUHS:  (a|  University  .Awards,  fb)  Graduate 
Students — Certification  of  Graduate 
Students,  (c)  F  Fxlward  Hebert  School  of 
.Medicine:  (1|  Discussion  of  Dedication 
(Dedication  of  the  School  will  be  held  after 
the  meeting).  (2)  Part  111,  .National  Board  of 
Medif.a!  Examiners  F.xammation  Results,  (d) 
Henry  M,  Jackson  Foundation  for  the 
Advancement  of  Military  Medicine,  (e) 
Procedures  and  Delegations,  (f)  Informational 
Items:  (1)  Foreign  Military  Students,  (2) 
Deployment  Medicine;  (7)  Report— Assistant 
Dean  for  Student  Affairs:  L'SUHS  .Medical 
Student  Counselling  Program;  f8)  Comment 
by  the  Chairman  of  the  Board  of  Regents, 

New  Business, 

SCHEDULED  MEETINGS:  November  19, 
1984. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Donald  L  Hagengruber. 
Executive  Secretary  of  the  Board  of 
Regents.  202/295-3049. 
PatricM  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

IFR  Oor  «4-:.J.521  FiU.rf  B.-31-84:  12:50 pin| 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Week  of  September  3, 1984  and 
Weeks  of  September  10.  17.  24.  1984. 


PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW..  Washington, 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  3 

Tuesday.  September  4 
2:00  p.m. 
Discussion  and  Vote  on  Environmental 

Qualification  of  Electrical  Equipment 

(Public  Meetmg) 

Wednesday.  September  5 
10:00  a.m. 
Discussion  of  Indian  Point  Probabilistic 
Risk  Assessment  (Public  Meeting) 
2:00  p.m. 
Discussion  of  Commission  Policy  for 

Handling  Last  Minute  Allegations  (Public 
Meeting!  {Moved  from  9/6) 
(Reexamination  of  Exemption  Process 
meeting  postponed] 

Thursday.  September  6 

10:00  a, m, 
Discussion/Possible  Vote  on  Proposed  Rule 

on  Backfitting  (Public  Meeting) 
2:00  p.m. 

Discussion  of  Management-Organization 

and  Internal  Personnel  Matters  (Closed — 

Ex,  2*6)  (New  Item) 
8:30  p,m. 

Affirmation /Discussion  and  Vote  (Public 

Meeting) 
a.  Report  of  the  Task  Force  on 

Investigations,  Inspections  and 

Adiudicatory  Proceedings 
b  Petition  of  Alabama  Power  Co.  for 

Declaratory  Order  Interpreting  Antitrust 

License  Condition 

Friday.  September  7 

10:00  a.m. 
Affirmation/Discussion  and  Vote  (Open 

Meeting/Portion  may  be  Closed — Ex.  10) 
a.  Whether  to  Take  Review  of  ALABs  772  & 

738(TMI-1) 
b  Whether  to  Grant  Licensee  Request  to 

Stay  AIJ\.B-772  &  TML\  Requests  to  Lift 

Stay  of  ALAB-738 

Week  of  September  10 
Tentative 

Monday.  September  10 
2:00  p  m. 
Briefing  on  Steam  Generator  Generic 
Requirements  (F>ublic  Meeting) 

Tuesday,  September  11 

2:00  p.m. 

Briefing  on  BWR  P-pp  Crack  Report  (Long 
Range  Plan)  (Public  Meeting) 

Thursday.  September  13 
3:30  p.m. 


Federal  Register  /  Vol.  49.  No.  173  /  Wednesday,  September  5,  1984  /  Sunshine  Act  Meetings 


35069 


Affirmdtion  Meet;nsj  (Pubhi  Mci'i:r,k;!  !if 
needed) 

Week  of  September  17 

Tpntati\e 

Wednesday.  September  19 
10:00  a.m. 

Discussion  of  .Management-Orgdnization 
and  Internal  Personnel  Matters  (Closed- 
K\   2  *.  6] 
2:00  p.m. 

Quarteriy  Progress  Report  on  Safety  Goal 
Evaluation  Report  (Public  Meeting) 

Thursday.  September  20 
10:00  a.m. 

Industry  Views  on  Decommissioning 
(Public  Meeting) 
3:30  p.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
,      needed) 

Friday.  September  21 

(NUMARC  Briefing  postponed)      - -" 

Week  of  September  24 

Tentative 

Thursday.  September  27 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
call;  (Recording)— (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado.  (202)  634- 
1410 

Robert  B.  McOsker, 

Office  of  the  Secretary. 
August  31.  1984. 

|FR  Doc  84-23567  Filed  8-31  ~M,  3  26  pm| 
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PAROLE  COMMISSION 

AGENCY  HOLDING  MEETING:  US   Parole 
Commission.  National  Commissioners 
(the  Commissioners  presently 
maintaining  offices  at  Chevy  Chase. 
Maryland,  Headquarters). 

TIME  AND  date:  Thursday,  September  13, 
1984— 10:00  a.m. 

place:  Room  420-F.  One  North  Park 
Building,  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland  20815. 
STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 


MATTERS  TO  BE  CONSIDERED:  Referrals 
from  Regional  Commissioners  of 
approximately  two  cases  in  which 
inmates  of  Federal  prisons  ha\e  applied 
for  parole  or  are  contesting  re\'ocation 
of  parole  or  mandatory  release. 
CONTACT  PERSON  FOR  MORE 
information:  Linda  VVmes  Marble. 
Chief  Analyst,  National  Appeals  Board, 
United  Stales  Parole  Commission.  [301] 
492-5987. 

Dnted:  August  30  1984, 

Joseph  A.  Barry. 

General  Counsel.  United  States  Parole 
Commission. 

|FR  Doc  84-23482  Filed  8-30-84  4:43  pmj 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting. 

TIME  AND  DATE:  It  will  commence  at 
;9  30  .A,M,  continue  until  all  officai 
business  is  completed:  Friday, 
September  14.  1984 

PLACE:  T\sons  Co.-ner  M,irr:ott   B028 
Lecsburg  P.'i^t.  Vienna.  Virginia  22180 
STATUS  OF  MEETING:  Open  (A  portion  of 
the  meeting  is  to  be  ciospd  to  discuss 
personnel,  personal,  criminal.  Litigation, 
investigatory  matters  under  45  CFR 
1622,5  (al.  (dl,  (e),  (0,  (g),  and  (h)). 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2,  Approval  of  .Minutes 
—  lu!y  9,  1984 

3  Report  from  the  President 

4  Report  from  the  Operations  and 
Regulations  Committee 

5  Report  from  the  Office  of  Fieid  Sen  tes 
— Budget  and  Reorganization 

6,  Report  from  the  Office  of  GoxerrLiient 
Relations 

7  Report  from  the  Off;(  e  of  Comptroller 

—1986  Budget  Mark 

1985  FVeliminary  Consolidated  Operating 

Budget 
— 3rd  Quarter  Budget  Re\:ew 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Thomas  ),  Opsut. 
Executive  Office.  (202)  272-4040. 

Date  issued:  Septem.ber  4  1984 
Donald  P.  Bogard 
President 
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35078 


35100 
35101 
35119 
35096 


35072 


35163 
35162 

35170 

35170, 
35171 

3S163 

35163 


35212 
35177 


35164 
35165 


Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

St.  Louis-Ozarks  et  al. 
PROPOSED  RULES 

Milk  marketing  orders: 

Middle  Atlantic;  heanng 

Ohio  Valley 

Tennessee 
Pears  fBeurre  D'Anjou.  etc.]  grown  in  Oregon. 
\Va.shingtun,  and  Ca'ifornia 

Agricultural  Stabilization  and  Conservation 
Service 

RULES 

Special  programs: 

Foreign  investment  in  agricultural  land. 
disc'.oRure 

Agriculture  Department 

See  also  Agricultural  Marketing  Service; 
Agricultural  Stablization  and  Conser\'ation  Service; 
Federal  Cmp  Insurance  CcTDoration:  Forest 
Service. 
NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Import  quotas  arid  fees: 

Sugar  import  quota  system  review 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (2  docum.er.ts) 

Privacy  Act.  systems  of  records  (2  documents) 

Alaska  Natural  Gas  Transportation  System, 
Office  of  Federal  Inspector 

NOTICES 

Final  rate  base  determination 

ArchJtecturai  and  Transportation  Barriers 
Compliance  Board 

NOTICES 

Meetings 

Bonneville  Power  Administra.ion 

NOTICES 

Transmission  rate  e  ijustmenl  inquiry 
W'holesale  power  rnte  cdjustment;  inquiry 

Civil  Aeronautics  Board 

NOTICES 

Agency  information  coii.  >.tion  activities  under 
OMB  review  (4  documents) 
Hearings,  etc.: 

Jetpais  Airlines;  postponement 

Commerce  Department 

See  also  International  Trade  .Administration: 
National  Oceanic  and  Atmospheric  Administration. 


35084 
35165 


35160 
35140 

35169 


35170 


35302 


35223 


35221 
35222 


35318 


35176 
35176 
35177 


35156 


35155 
35155 


35241 


RULES 

Freedom  of  Information  Act;  implementation 
NOTICES 
Meetings: 
President's  Commission  on  Industrial 

Competitiveness 

Defense  Department 

See  also  Air  Force  Department.  Navy  Department 
PROPOSED  RULES 

Acquisition  regulations 

Federal  claims  collection 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Meetings: 

Education  of  Handicapped  Dependents  National 

Advisory  Panel 

Economic  Regulatory  Adntlnlstration 

RULES 

Natural  gas  import  and  export:  administrative 

procedures 

NOTICES 

Natural  gas  exportation  or  importation  petitions: 

Vermont  Electric  Power  Co..  Inc. 
Powerplant  and  industriaJ  fuel  use;  prohibition 
orders,  exemption  requests,  eta: 

CoGen  Lynchburg.  Inc. 

Owens-Illinois,  Inc. 

Education  Department 

RULES 

Elementary  and  secondary  education: 
Student  rights  in  research,  experimental 
activities,  and  testing 

Energy  Department 

See  also  Bonneville  Power  Administration; 
Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department;  Western  Area 
Power  Administration. 
NOTICES 

International  atomic  energy  agieements,  civil  uses; 
subsequent  arrangements: 

Egypt 

Japan  (2  documents) 
.Norway 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new 

stationary  sources: 

Kraft  pulp  m.iiis 
Air  quality  implementation  plans;  approval  .snd 
promulgation;  various  States; 

Idaho;  extension  of  time 

Illinois 
NOTICES 
Meetings: 

Chlorinated  benzenes;  preliminary  findings     ' 

regarding  further  testing 
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35242         Pretreatment  Implementation  Review  Task  Force 


Equal  Employment  Opportunity  Commission 

NOTICES 
35292     Meetings;  Sunshine  Act 

Farm  Credit  Administration 

NOTICES 

35292     Meetings;  Sunshine  Act 

Federal  Aviation  Administration 

RULES 

Airworthmess  directives; 
35083        Avco  Lycoming 
35082         Garlick  HeUcopters  et  al. 
35079         Gates  Learjet 
35081         Lockheed-California 

PROPOSED  RULES 

Aircraft  products  and  parts,  certification: 
35121         British  Aerospace 
35123         Fairchild 

Airworthiness  directives: 

35126  Boeing 

35127  McDonnell  Douglas 

35128  Mitsubishi  Heavy  Industries,  Ltd. 
35120     Rulemaking  petitions:  summary  and  disposition 
35130     War  risk  insurance 

NOTICES 

Advisory  c:rculars;  availability,  etc.: 
35291    «    Airplanes,  small;  substantiating  flow  rates  and 
pressures  in  fuel  systems  1 

Grants;  availability,  etc.:  I 

35282         Airport  improvement  program;  grant  assurances 
and  agreement 

Federal  Communications  Commission 

RULES 

Radio  services,  special:  . 

35091         Aviation  services;  editorial  amendments 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
35071         Late  planting  agreement  option  regulations 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 


35292, 
35293 


35293 


35143 
35135 


35224 
35224 
35224 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 
natural  gas  produced  from  tight  formations:  various 
States: 

Texas  1 

Natural  Gas  Policy  Act.  etc.:  ' 

Emergency  sale,  transportation,  and  exchange 

transactions 
NOTICES 

Hearings,  etc.: 
Aquenergy  Systems,  Inc. 
Arizona  Public  Service  Co. 
Colorado  Interstate  Gas  Co. 


35225  Dayton  Power  &  Light  Co. 

35225  Iowa  Power  &  Light  Co. 

35228  Jackson  Falls  Hydroelectric  Power  Co. 

35228  Mississippi  River  Transmission  Corp.  et  al, 

35229  Northwest  Pipeline  Corp. 

35226  Public  Service  Electric  &  Gas  Co. 
35226  Southwestern  Public  Service  Co. 

35226  Tennessee  Gas  Pipeline  Co. 

35229  Transcontinental  Gas  Pipeline  Corp.  et  al. 

35227  Tuscaloosa  Pipeline  Co. 

35227  Wisconsin  Public  Service  Corp. 
Natural  gas  companies; 

35228  Small  producer  certificates,  applications  (W'ytex 
Production  Corp,  et  al.) 

Federal  l-lighway  Administration 

NOTICES 

Environmental  statements,  availability,  etc.: 
35291         Logan  County,  KY 

Federal  Home  Loan  Bank  Board 

NOTICES 

35293     Meetings;  Sunshine  Act 

Federal  Labor  Relations  Authority 

PROPOSED  RULES 
35096     Case  processing  procedures;  extension  of  time 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 
Freight  forwarder  licenses; 

Ci.mpex  Ltdd.  Co.  et  al. 

Universal  Ocean  Freight  Forwarders  et  al.; 

revocations 
Shipping  Act  of  1984; 

Interpretation  of  Section  18(a)(4);  report  to 

Congress  on  cost  of  major  regulatory 

proceedings;  inquiry 

Federal  Property  Resources  Service 

NOTICES 

Wildlife  orders: 
Cape  Charles  Air  Force  Station,  VA 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  apphcations,  etc.: 
Northern  Neck  Bankshares  Corp.  et  aL 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations, 

etc.: 
Allergenic  Products  Advisory  Committee;  request 
for  nominations  for  voting  members;  correction 

Food  additive  petitions: 
Nuodex,  Inc. 

Human  drugs: 
Xanthine  derivation;  oral  prescription 
combination  drug  products:  approval  withdrawn 

Forest  Service 

NOTICES 

Meetings: 
Toiyabe  National  Forest  Grazing  Advisory  Board 


35243 

35243 
35243 


35242 


35244 


35243 


35244 

35244 
35245 


35163 
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General  Services  Administration 

See  also  Federal  Property  Resources  Service. 
PROPOSED  RULES 

Acquisition  regulations  (GSAR): 
35161         Acquisition  planning 

Health  and  Human  Services  Department 

Se(?  Food  and  Drug  Administration:  Health  Care 
Financing  Administration:  Public  Health  Service. 


3524 

35246 
35247 


Health  Care  Financing  Administration 

NOTICES 

Medicaid: 

State  plan  amendments,  reconsideration: 

hearings:  Mississippi 
Organization,  functions,  and  authority  delegations 
(2  documents) 


35254 
35254 


35255 
35255 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

.Applications  for  exception: 

35231  Cases  filed  (2  documents) 
P^'•medlal  orders: 

35232  Objections  filed 

35232,    Special  refund  procedures:  implemertation  and 
35235     inquiry  (2  documents) 

Housing  and  Urban  Development  Department 

NOTICES 

Meetings: 

Manufactured  Home  National  Advisory  Council 
Procurement: 
Commercial  activities,  performance,  inventory  pf 
commercial  activities 


Interior  Department 

See  also  Land  Management  Bureau:  .Minerals 

Management  Service:  National  Park  Service. 

NOTICES 

.Meetings: 

Garrison  Diversion  Unit  Commission 
.National  Strategic  Materials  and  Minerals 
Program  Advisory  Committee 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Elections,  etc.,  under  Tax  Equity  and  Fiscal 

Responsibility  Act:  temporarv 
PROPOSED  RULES 
Income  taxes: 

Elections,  etc.,  under  Tax  Equity  and  Fiscal 

Responsibility  Act:  cross  reference 

Foreign  personal  holding  companies:  information 

returns 

International  Trade  Administration 

NOTICES 

Antidumping: 

Tubular  metal  framed  stacking  chairs  from  Italy 

Tubular  metal  framed  stacking  chairs  from 

Taiwan 
Scientific  articles;  duty  free  entry: 

Carnegie  Institution  of  Washington  et  al. 

Oregon  State  University 

International  Trade  Commission 

NOTICES 

import  investigations: 
Cardiac  pacemakers  and  components 


35086 


35144 


35145 


35165 
35166 


35167 
35168 


35257 


35257         Ferroalloys  from  Spain 

35257  Floppy  disk  drives  and  components 

35258  Foam  earplugs 

35256        Generalized  System  of  Preferences;  eligible 
articles,  etc. 

35259  Gremlin  character  depictions;  correction 
35259         Nonrubber  footwear 

35259         Skinless  sausage  casings  and  resulting  product, 
manufacturing  processes 

35259  Telephone  base  housings  and  related  packaging 
and  printed  material 

35260  Trolley  wheel  assemblies 

35260  Woodworking  machines 
35293     Meetings;  Sunshine  Act 

Senior  Executive  Service: 

35261  Performance  Review  Board;  membership 

Justice  Department 

NOTICES 

Voting  Rights  Act  certifications: 
35261         Monroe  County,  AL 

Labor  Department 

See  Pension  and  Welfare  Benefit  Programs  Office. 


Land  Management  Bureau 

RULES 

Administrative  procedures: 

Disclaimer  of  interest,  recordable:  conveyancing 

documents  correction 
NOTICES 
Survey  plat  filings: 

New  Mexico 


35296 


35255 


35255 
35256 


35095 

35169 
35169 


35256 


35270 
35270 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Diamond  Shamrock  Exploration  Co, 

Superior  Oil  Co. 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish 
NOTICES 
Marine  mammal  permit  applications: 

Southwest  Fisheries  Center 
.Marine  mammals: 

Incidental  taking;  authorization  letters,  etc.;  New 

England  groundfish  gillnetters 

National  Park  Service 

NOTICES 

Agency  information  collection  activities  under 
0MB  review 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc: 

Advanced  Scientific  Computing  Technical 

Review  Committee 
Meetings: 

DOE/NSF  Nuclear  Science  Advisory  Committee 
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35271 


National  Transportation  Safety  Board 

NOTICES 

Accident  reports,  safety  recommpndHt;ons,  and 
responses,  etc.:  availability 


I 


35175, 
35176 
35172 

35174 


35273 


35261 
35268 


35274 


35324 
35328 


35251 


35278- 
35280 

35277 
35277 


35280 
35281 

35281 
35281 


35282 


Navy  Department 

NOTICES 

Meetings: 

Naval  Research  Ad\isory  Committee  [J 

documents) 
Privacy  Act;  systems  of  records 
Procurement: 

Commercial  activities,  performance:  program  cos 

studies 


Nuclear  Regulatory  Commission 

NOTICES 

Committees:  establishment,  rennwals.  terminations, 

etc.: 

Review  of  Enforcement  f^ihcy  Ad  Hoe  Advisory 
Committee  ■ 


Pansion  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  pidns,  prohiinted  transaction 
exemptions: 

Alaska  National  Bank  of  the  North  et  al. 

Stove  Plumbers  Supplies  Co.  et  al 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  pension  plans:  special  withdrawal 
liability  rules  approval  requests: 

Maryland  Race  Track  Employees  Pension  Fund 
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Rules  and  Regulations 


Federal   Register 

Vol.  49.  No.  174 

Thursday,  September  8,  1984 


This   section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general   applicability  and   legal   effect,   most 
of   which   are   keyed   to   and   codified   in 
the  Code  of  Federal  Regulations,  which  is 
published   under  50   titles   pursuant   to   44 
use     1510 

The   Code   of   Federal   Regulations   is   soW 
by  the  Supenntendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDtRAL    REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 
I  Docket  No.  1323SI 

General  Administrative  Regulations; 
Late  Planting  Agreement  Option 
Regulations 

AGi  ncy:  Federal  Crop  Insurance 
tAirporation,  USDA. 
action:  Final  rule. 


summary:  This  action  makes  final  a 
revision  and  reissuance  of  the  Ldte 
Planting  Agreement  Option  (7  CFR  Part 
400,  Subpart  A),  effective  for  the  1984 
crop  year.  The  revision  and  reissuance 
w;is  implemented  by  the  Federal  Crop 
Insurance  Corporation  fFCIC)  on  an 
interim  basis  to  relieve  a  restriction  by 
broadening  the  cause  of  late  planting 
^^hich  had  been  limited  to  excess 
moisture,  to  cover  ad\erse  weather 
conditions  and  expand  the  list  of  crops 
to  which  this  option  applies.  The 
intended  effect  of  this  action  is  to 
confirm  the  interim  rule  as  amended  by 
expanding  the  list  of  crops  to  which  this 
rule  is  applicable. 

EFFECrrVE  date:  October  9,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
in.surance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20:!30. 
telpphone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  February  21,  1954,  FCIC 
published  a  final  rule  at  49  FR  6319, 
prescribing  procedures  for  the 
implementation  of  a  Late  Planting 
Agreement  Option  for  insurance  on 
certain  crops.  The  cause  of  late  planting 
in  the  option  was  listed  as  "excess 
moisture."  On  Friday  June  1. 1984,  FCIC 


published  an  interim  rule  revising  and 
reissuing  the  Late  Planting  Agreement 
Option  at  49  FR  22757  to  broaden  the 
cause  of  late  planting,  for  the  1984  and 
succeeding  crop  years,  to  cover 
"adverse  weather  conditions."  This 
action  permitted  producers  whose 
concerns  over  the  conditions 
contributing  to  late  planting  were 
adverse  weather  conditions  o'her  than 
excess  moisture,  also  to  participate 
under  the  Late  Planting  Agreement 
Option. 

Merritt  W.  Sprague.  Manager,  FCIC. 
determined  that  an  emergency  situation 
existed  which  warranted  publication  of 
this  rule  without  a  period  for  prior 
public  comment  because  the  producers 
who  wished  to  participate  under  the 
Late  Planting  Agreement  Option  for  the 
1984  crop  year  were  concerned  with 
lack  of  moisture  and  other  adverse 
weather  conditions  as  well  as  excess 
moisture.  In  order  to  relieve  this 
restriction,  it  was  determined  to 
broaden  the  reference  of  the  cause  of 
planting  delay  from  "excess  moisture" 
to  "adverse  weather  conditions"  This 
action  relieved  the  restriction  and 
provided  a  needed  benefit,  Public 
comment  was  solicited  after  publication 
of  the  interim  rule  and  the  rule  was 
scheduled  for  review  in  order  to  provide 
any  amendments  made  necessary  by 
public  comment.  No  comments  were 
received.  Therefore,  the  interim  rule  as 
amended  is  hereby  adopted  as  final. 

The  interim  rule  also  contained  an 
p\!.)anded  list  of  crops  to  which  the  Late 
Planting  Agreement  Option  may  be 
applicable.  The  Corporation  has 
determined  after  further  review  that 
Hybrid  Seed  and  Potatoes  should  be 
added  to  the  list. 

Since  the  added  provisions  represent 
changes  which  are  either  less  restrictive 
with  respect  to  producers  or  are  only 
ad.ministrative  in  nature  it  has  been 
determined  that  no  further  public 
rulemaking  is  required. 

Merritt  W,  Sprague.  Manager,  FCIC. 
has  determined  that  this  action  (1|  is  not 
a  major  rule  as  defined  in  Executive 
Order  No.  12291  (February  17,  1981), 
because  if  will  not  result  in:  (a)  .^n 
annual  effpct  on  the  economy  of  $ltX) 
million  or  more,  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
governments,  or  a  geographical  region; 


or  (c)  significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
does  not  increase  the  Federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  btle  and  number  of  the  Federal 
Assistance  Program  to  which  these 
regulations  apply  are:  Title — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFT* 
Part  3015.  Subpart  V.  pubhshed  at  48  FR 
29115  [June  24. 1983). 

This  action  to  promulgate  regulations 
for  the  implementation  of  FClC's  Late 
Planting  Agreement  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
the  provisions  of  Departmental 
Regulation  1512-1  (December  15,  1983). 
The  sunset  review  date  established  for 
these  regulations  is  May  21, 1989. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance,  Late  planting 
agreement  option. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  s°q.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revised  and  reissues  the  Late 
Planting  Agreement  Option,  Subpart  A 
to  Part  400  of  Title  7  of  the  Code  of 
Federal  Regulations,  effective  for  the 
1984  and  succeeding  crop  years,  as  set 
forth  below. 
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PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  A— Late  Planting  Agreement 
Option;  Regulations  for  ttie  1984  and 
Succeeding  Crop  Years 

400.1  Availability  of  the  Late  Planting 
Agreement  Option. 

400.2  Definitions. 

400.3  Responsibilities  of  the  insured, 

400.4  Applicability  to  crops  insured. 

400.5  The  Late  Planting  Agreement  Option 
Authority:  Sec  508,  Pub.  L.  75-430,  52  Stat 

73,  as  amended  (7  U.S.C.  1508).    ' 

§  400. 1    Availability  of  ttM  Late  Planting 
Agraament  Option. 

The  Late  Planting  Agreement  Option 
shall  be  offered  under  the  provisions 
contained  in  7  CFR  Parts  402  through  499 
within  limits  prescribed  by  and  in 
accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  etseq.).  only  on 
those  crops  indentified  in  §  400.4  of  this 
subpart.  All  provisions  of  the  applicable 
contract  for  the  insured  crop  apply, 
except  those  provisions  which  are  in 
conflict  with  this  subpart. 

§400.2    Dafinttlons. 

For  the  purposes  of  the  Late  Planting 
Agreement  Option. 

(a)  "Final  planting  date"  means  the 
final  planting  date  for  the  insured  crop 
contained  in  the  actuarial  table  on  file  in 
the  service  office. 

(b)  "Late  Planting  Agreement  Option" 
means  that  agreement  between  the  FCIC 
and  the  insured  whereby  the  insured 
elects  and  FCIC  provides  insurance  on 
acreage  planted  for  up  to  20  days  after 
the  applicable  final  planting  date.  The 
production  guarantee  applicable  on  the 
final  planting  date  will  be  reduced  on 
the  acreage  planted  after  the  final 
planting  date  by  10  percent  for  each  5 
days  or  part  thereof  that  the  acreage  is 
planted  after  the  final  planting  date. 

(c)  "Production  guarantee"  means  the 
guaranteed  level  of  production  under  the 
provisions  of  the  applicable  contract  for 
crop  insurance  (sometimes  expressed  in 
amounts  of  ip.suranco). 

§  400.3    Responsibilities  of  the  insured. 

The  insured  is  solely  responsible  for 
the  completion  of  the  Late  Planting 
Agreement  Option  Form  and  for  the 
accuracy  of  the  data  provided  on  that 
form.  The  provisions  of  this  subsection 
shall  not  relieve  the  insured  of  any 
responsibilities  under  the  provisions  of 
the  insurance  contract, 

§  400.4    Applicability  to  crops  insured. 

The  provisions  of  this  subpart  shall  be 
applicable  to  the  provisions  of  FCIC 


policies  issued  under  the  following 
regulations  for  insuring  crops. 
7  CFR  Part  418     Wheat 


7  CFR  Part  419 
7  CFR  Part  420 
7  CFR  Part  421 
7  CFR  Part  422 
7  CFR  Part  423 
7  CFR  Part  424 
7  CFR  Part  425 
7  CFR  Part  427 
7  CFR  Part  428 
7  CFR  Part  429 
7  CFR  Part  430 
7  CFR  Part  431 
7  CFR  Part  432 
7  CFR  Part  433 
7  CFR  Part  434 
7  CFR  Part  435 


Barley 

Grain  Sorghum 

Cotton 

Potatoes 

Flax 

Rice 

Peanuts 

Oats 

Sunflowers 

Rye 

Sugar  Beets 

Soybeans 

Com 

Dry  Beans 

Tobacco  (Dollar  Plan) 

Tobacco  (Quota  Plan) 

Tobacco  (Guaranteed 


exercise  this  option.  If  planting 
continues  under  this  Agreement  after 
the  acreage  reporting  date  on  file  in  the 
service  office,  the  acreage  reporting  date 
will  be  extended  to  5  days  after  the 
completion  of  planting  the  acreage  to 
which  insurance  will  attach  under  this 
option. 

Insured's  Signature 

Date 


7  CFR  Part  436 

Production  Plan 
7  CFR  Part  438    Tomatoes 
7  CFR  Part  443     Hybrid  Seed 
7  CFR  Part  447     Popcorn 

The  Late  Planting  Option  shall  be 
available  in  all  counties  listed  in 
Appendix  A  to  each  of  the  regulations 
referenced  in  this  section. 

§  400.5    The  Late  Planting  Agreement 
Option. 

The  provisions  of  the  Late  Planting 
Agreement  Option  are  as  follows: 
FCI-9 

U.S.  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Late  Planting  Agreement  Option 

Insured's  Name 

Address 


Contract  No, 
Crop  Year  — 
Corp 


Notwithstanding  the  provisions  of 
Section  2  of  the  policy  regarding  the 
insurability  of  crop  acreage  initially 
planted  after  the  final  planting  date  on 
file  in  theservice  office,  I  elect  to  have 
insurance  provided  on  acreage  planted 
for  20  days  after  such  date  which  delay 
in  planting  was  caused  by  adverse 
weather  conditions.  Upon  my  making 
this  election,  the  production  guarantee 
or  amount  of  insurance,  whichever  is 
applicable,  will  be  reduced  10  percent 
for  each  five  days  or  portion  thereof  that 
the  acreage  is  planted  after  the  final 
planting  date.  Each  10  percent  reduction 
will  be  applied  to  the  production 
guarantee  or  amount  of  insurance 
applicable  on  the  final  planting  date. 
The  premium  will  be  computed  based  on 
the  guarantee  or  amount  of  insurance 
applicable  on  the  final  planting  date; 
therefore,  no  reduction  in  premium  will 
occur  as  a  result  of  mv  election  to 


Corporation  Representative's  Signature 

and  Code  Number 

Date 

Collection  of  Information  and  Data 
(Privacy  Act) 

The  foilovving  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
L'.S.C.  552(a)). 

The  authority  for  requesting  the 
information  to  be  supplied  on  this  form  is  the 
Federal  Crop  Insurance  Act,  as  amended  (7 
US.C.  1501  et  seq  ).  and  regulations 
promulgated  thereunder  (7  CFR  400  et  seq). 
The  information  requested  is  necessary  for 
FCIC  to  institute  the  Late  Planting  Agreement 
Option.  The  information  may  be  furnished  to 
FCIC  contract  agencies  and  contract  loss 
adjusters,  reinsured  companies,  processors, 
other  US.  Department  of  Agriculture 
agencies,  the  Internal  Revenue  Service, 
Department  of  justice,  or  other  State  and 
Federal  law  enforcement  agencies,  and  in 
response  to  orders  of  a  court,  magistrate,  or 
administrative  tribunal.  Furnishing  the 
information  requested  on  this  form  is 
voluntary.  However,  failure  to  furnish  the 
complete  requested  information  may  result  in 
the  Late  Planting  Agreement  Option  not  being 
accepted  by  the  Corporation. 

Done  in  Washington.  D.C.,  on  August  1, 
1984. 

Dated:  August  29.  1984. 

Diana  Moslak, 

Acting  Secretary .  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Merritt  W.  Sprague, 

Manager. 

[FR  Doc  B4-23537  Filed  9-5-84  8  45  amj 
BILLING  CODE  3410-OS-M 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  781 

Disclosure  of  Foreign  Investment  in 
Agricultural  Land 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  Agriculture, 
action:  Final  rule. 


SUMMARY:  This  final  rule  revises  certain 
sections  of  tte  regulations  imphrnenting 
the  Agricultural  Foreign  Investment 
Disclosure  Act  of  1978  (AFIDA)  (7  U.S.C, 
3105  et  seq.).  The  changes  made  by  this 
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final  rule  will  make  the  regulations 
easier  to  understand  and  administer. 
The  final  rule  contains  three  principal 
changes:  (1)  It  revises  the  definitions  of 
"agricultural  land"  and  "significant 
interest  or  substantial  control."  (2)  It 
modifies  the  provisions  regarding 
assessments  of  a  penalty  when  a  person 
contests  a  notice  of  apparent  liability  to 
make  it  clear  that  any  Final  penalty 
imposed  may  not  exceed  the  amount  of 
the  penalty  stated  in  the  notice  of 
apparent  liability.  [3)  It  adds  several 
new  items  to  the  information  that  must 
be  included  in  the  reports  required  by 
the  regulations  and  imposes  a 
rpquirement  that  certain  information  in 
the  reports  be  kept  current.  The  final 
rule  also  incorporates  most  of  the 
interpretive  material  appearing  in  the 
regulation  into  substantive  provisions  of 
the  regulations.  There  are  also  certain 
minor  editorial  changes  in  the 
definitions  section  of  the  regulations. 
EFFEcrrvE  DATE  October  9, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Brown,  Emergency 
Operations  and  Livestock  Programs 
Division,  ASCS,  USDA,  Room  4095 
South  Building,  P.O.  Box  2415, 
Washington,  D.C.  20013,  telephone  (202) 
447-6833. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  issued  in  accordance 
with  procedures  implementing  Executive 
Order  12291  and  Department  Regulation 
1512-1  and  has  been  classified  "now- 
major".  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  (2)  major 
mcreases  in  cost  or  prices  for 
ccnsumers.  individual  industries, 
Federal,  Stale,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
sij?nificant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation,  or  on  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

The  final  rule  has  also  been  reviewed 
witn  regard  to  the  requirement  of  the 
Riguiatory  Flexibility  Act  (Pub.  L.  96- 
354).  Pursuant  to  that  review,  Everett 
Rank,  Administrator.  Agricultural 
Stabilization  and  Conservation  Service, 
has  certified  that  this  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  merely  requires  reports 
to  be  filed  by  foreign  persons  owning 
U.S.  agricultural  land. 

The  Department  has  prepared  a  Final 
Regulatory  Impact  Analysis  of  this 
regulation.  Copies  of  the  analysis  are 
available  to  the  pubhc  by  contacting  the 
person  named  above. 


This  final  rule  will  revise  the 
regulation  concerning  the  Disclosure  of 
Foreign  Investment  in  Agricultural  Land 
published  on  February  6. 1979,  as 
amended  (44  FR  7115;  44  FR  29029;  45  FR 
7775). 

A  notice  of  proposed  rulemaking 
felating  to  this  final  rule  was  pubhshed 
in  the  Federal  Register  on  October  11. 
1983  (48  FR  48065).  A  69-day  comment 
period  ending  December  12,  1983, 
followed  during  which  a  total  of  six 
comments  were  received  which  included 
comments  from  a  law  firm,  coal 
company,  realtor  association,  farm 
organization,  and  the  general  public. 
Changes  were  made  m  the  final  rule 
based  on  commrnts  received  on  the 
proposed  rule  and  additional  changes 
developed  by  the  Department. 

A.  Section  781.2(b).  Definition  of 

Agricultural  Land 

No  comments  were  received 

concerning  the  proposed  replacement  of 
the  word  "agricultural"  in  the  definition 
of  agricultural  land  with  the  words 
"farming"  and  "ranching".  The 
definition  of  "agricultural  land  '  in  the 
final  rule  has  been  revised  to  include  the 
interpretive  matenal  appearing  in  the 
proposed  rule  regarding  certain 
agricultural  activities  set  forth  in  the 
Standard  Industrial  Classification 
Manual  issued  by  the  Office  of 
Management  and  Budget  as  illustrative 
of  the  types  of  activities  which  may 
cause  the  land  used  for  the  activity  to  be 
classified  as  agricultural  land.  The 
Manual  is  available  at  most  public 
libraries  and  in  State  and  County  offices 
or  from  the  ASCS  office  in  Washington. 
DC.  at  the  address  indicated  herein. 

The  proposed  rule  also  required  a 
foreign  person  to  report  all  land  used  for 
farming,  ranching,  forestry,  and  timber 
production  which  exceeds  10  acres  in 
the  aggregated  unless  the  fanning, 
ranching,  forestry,  and  timber  products 
g.-QWTi  on  the  land  are  sold  and  return 
more  than  $1,000  in  annual  gross  sales 
receipts.  Previously,  only  land  in  excess 
of  one  acre  had  to  be  reported.  The 
change  in  the  minimum  reportable 
acreage  was  made  because  the 
Department  believed  that  information 
about  small  amounts  of  land  used  for 
j^rowmg  trees  or  agricultural  products  is 
not  of  significant  value. 

One  ccmmentor  suggested  that  the  10 
aire  requirement  in  the  proposed  rule  be 
increased  to  50  acres.  The  commentor 
felt  that  a  holding  of  less  than  50  acres 
would  not  be  a  viable  agricultural 
holding.  This  suggestion  was  rejected 
because  there  are  numerous  foreign 
investors  who  hold  small  acreages  of 
agricultural  land  which  are  very 
valuable  and  would  be  a  viable 


agricultural  holding.  Citrus,  truck 
gardening,  almonds,  and  vineyards  are 
examples  of  concentrated,  high  priced. 
and  intensive  agricultural  emerpriset 
which  can  occur  on  small  acreage  plots. 

B.  Sectioa  7Bl,2(k).  Rignific.aTtt  Interest 
or  Substantial  Control 

Ihe  proposed  rule  amended  the 

definition  of  "significant  interest  or 
substantial  contror'  to  require  an 
agricultural  landowning  person  to  file  a 
report  if  a  single  foreign  individual,  or 
foreign  individuals,  persons,  or 
governments  acting  in  concert,  hold  a 
ten  percent  or  greater  interest  in  the 
landowning  person  and  if  foreign 
individuals,  persons,  or  governments, 
e\  en  though  not  acting  in  concert,  hold 
in  the  aggregate  a  50  percent  or  greater 
interest  in  the  landowning  person.  The 
AFIDA  regulation  previously  required 
five  percent  or  more  as  the  level  of 
interest  constituting  "significant  mterest 
or  substantial  control."  The  percentage 
was  increased  because  the  previous 
definition  required  business  entities  not 
normally  considered  foreign-dominated 
to  file  reports.  This  resulted  m  a  serious 
distortion  of  the  total  figures  on 
agricultural  foreign  investment  by 
including  land  not  normally  considered 
foreign-owned  or  subject  to  foreign 
control.  The  Department  believes  that 
the  use  of  these  percentages  will  provide 
a  more  accurate  indication  of  the 
amount  of  agricultural  land  over  which 
foreign  persons  can  exert  influence. 

One  commentor  suggested  that  the  10 
percent  or  more  interest  requirement  for 
significant  interest  or  substantial  control 
for  single  individuals,  persons,  or 
governments,  or  individuals,  persons,  or 
governments  acting  in  concert  be 
changed  to  25  percent.  The  commentor 
felt  that  10  percent  does  not  represent  a 
significant  interest.  This  suggestion  was 
rejected  because  in  large  corporations,  a 
10  percent  ownership  interest  could  be 
the  largest  stockholding  of  all  stock 
owners.  Therefore,  one  single  foreign 
stockholders  with  a  10  percent  interest 
or  a  number  of  foreign  stockholders  with 
a  10  percent  interest  or  a  number  of 
foreign  stockholders  with  a  tptal  of  10 
percent  interest,  acting  m  concert  could 
control  a  corporation. 

The  interpretive  material  concerning 
the  word  "combination"  appearing  after 
§  781.2(g)(4)(ii){D)  in  the  proposed  rule 
has  been  incorporated  as  part  of 
§  r81.2(g)(4)(ii)(D).  The  interpretative 
material  concerning  intervening  persona 
has  been  deleted  because  it  appears 
unnecessary. 


I 
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C.  Section  78U.  Reporting 
Requirements 

Section  781.3(e)  of  the  final  rule  adds 
the  following  items  to  the  information 
that  must  be  included  in  the  reports  of 
foreign  ownership  of  agricultural  land: 
(i)  The  date  the  land  was  acquired  or 
transferred,  (ii)  the  amount  of  value  of 
the  purchase  price  yet  to  be  paid,  and 
(iii)  the  estimated  value  of  the  land. 

The  three  paragraphs  of  interpretive 
material  appearing  after  §  781.3(g)(2)(iii) 
in  the  proposed  rule  have  been 
incorporated  as  substantive  provisions 
in  the  final  rale  and  appear  as  new 
§  781.3(h)  (1),  (2),  and  (3). 

Section  781.3(h)  of  the  proposed  rule 
contained  a  new  requirement  that  a 
foreign  person  must  report  to  USDA 
when  such  person  ceases  to  be  a  foreign 
person  or  if  the  agricultural  land 
reported  ceases  to  be  agricultural.  In  the 
final  rule  these  provisions  have  been 
divided  into  two  subsections  {§  781.3  (i) 
and  (j)).  A  new  §  781.3(k)  also  has  been 
added  in  the  final  rule  to  require  that 
other  changes  in  information  in  the 
report  filed  must  be  reported.  The 
Department  has  found  in  the 
administration  of  AFIDA  that  changes  in 
the  names  and  addresses  listed  on  the 
report  forms  are  often  not  reported. 
These  additional  provisions  are 
necessary  in  order  for  USDA  to 
maintain  accurate  up-to-date 
information  on  foreign  ownership  of  U.S. 
agricultural  land  as  required  by  AFIDA. 

Several  commentors  questioned  the 
necessity  of  having  a  keep-current 
requirement.  We  agree  that  all  of  the 
information  submitted  on  the  ASCS-153 
report  form  need  not  be  updated,  but  we 
believe  certain  information  must  be  kept 
current  to  enable  the  Department  to 
prepare  accurate  periodic  reports  to 
Congress  and  the  President  as  required 
by  AFIDA.  which  reveal  the  effect  of 
such  holdings  upon  family  farms  and 
rural  communities. 

One  commentor  suggested  that 
current  investor  information  is  available 
from  other  existing  sources  (e.g.,  real 
estate  records.  State  corporation 
records,  etc.).  However,  it  would  not  be 
feasible  or  practical  for  the  U.S. 
government  to  try  to  track  down 
company  stock  transfers  or  changes  of 
addresses. 

One  commentor  noted  that  the  keep- 
current  requirement  was  discussed  in 
the  "Supplementary  Information"  of  the 
proposed  rule  but  not  discussed  in  the 
formal  part  of  the  proposed  rule.  This 
perception  is  essentially  correct.  As  a 
result,  a  new  provision  (5  781.3(k))  was 
added  to  the  final  rule  which  requires 
specific  information  be  kept  current. 


D.  Section  781.5.  Penalty  Review 
Procedures 

No  comments  were  received  regarding 
changes  in  the  penalty  review 
procedures.  Section  781.5(f)  was 
amended  to  provide  that,  if  a  foreign 
person  contests  the  notice  of  apparent 
liability  and  the  Administrator  of  ASCS 
ultimately  determines  that  the  foreign 
person  is  liable,  the  penalty  finally 
imposed  may  not  be  greater  than  the 
amount  stated  in  the  notice  of  apparent 
liability. 

E.  Interpretations 

Due  to  new  Federal  Register 

requirements,  most  of  the  interpretive 
material  which  previously  appeared  in 
the  regulation  has  not  been  incorporated 
into  substantive  provisions  of  the 
regulations.  The  other  has  been  deleted 
as  unnecessary. 

List  of  Subjects  in  7  CFR  Part  781 

Administrative  practice  and 
procedure.  Agriculture,  Foreign 
investments  in  United  States.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Title  7  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  Part 
781  to  read  as  follows: 

PART  781— DISCLOSURE  OF  FOREIGN 
INVESTMENT  IN  AGRICULTURAL 
LAND 

Sec.  I 

781.1  General 

781.2  Definitions. 

781.3  Reporting  requirements. 

781.4  Assessment  of  penalties. 

781.5  Penalty  review  procedure. 

781.6  Paperwork  Reduction  Act  assigned 
number. 

Authority:  Sec.  1-10,  92  Stat.  1266  (7  U.S.C. 

3501  etseq). 

§  781.1    General. 

The  purpose  of  these  regulations  is  to 
set  forth  the  requirements  designed  to 
implement  the  Agricultural  Foreign 
Investment  Disclosure  Act  of  1978.  The 
regulations  require  that  a  foreign  person 
who  acquires,  disposes  of,  or  holds  an 
interest  in  United  States  agricultural 
land  shall  disclose  such  transactions 
and  holdings  to  the  Secretary  of 
Agriculture.  In  particular,  the  regulations 
establish  a  system  for  the  collection  of 
information  by  the  Agricultural 
Stablization  and  Conservation  Service 
(ASCS)  pertaining  to  foreign  investment 
in  United  States  agricultural  land.  The 
information  collected  will  be  utilized  in 
the  preparation  of  periodic  reports  to 
Congress  and  the  President  by  the 
Economic  Research  Service  (ERS) 
concerning  the  effect  of  such  holdings 


upon  family  farms  and  rural 
communities. 

§781.2    Definitions. 

In  determining  the  meaning  of  the 
provisions  of  this  Part,  unless  the 
context  indicates  otherwise,  words 
importing  the  singular  include  and  apply 
to  several  persons  or  things,  words 
importing  the  plural  include  the  singular, 
and  words  used  in  the  present  tense 
include  the  future  as  well  as  the  present. 
The  following  terms  shall  have  the 
following  meanings: 

(a)  AF/DA.  AFIDA  means  the 
Agricultural  Foreign  Investment 
Disclosure  Act  of  1978. 

(b)  Agricultural  Land  Agricultural 
land  means  land  in  the  United  States 
currently  used  for,  or,  if  currently  idle, 
land  last  used  within  the  past  five  years, 
for  farming,  ranching,  forestry,  or  timber 
production,  except  land  not  exceeding 
ten  acres  in  the  aggregate  if  the  annual 
gross  receipts  from  the  sale  of  the  farm, 
ranch,  forestry,  or  timber  products 
produced  thereon  do  not  exceed  $1,000. 
Farming,  ranching,  forestry,  or  timber 
production  includes,  but  is  not  limited 
to,  activities  set  forth  in  the  Standard 
Industrial  Classification  Manual  (1972), 
Division  A.  exclusive  of  industry 
numbers  0711-0783.  0851,  and  0912-0919 
which  cover  animal  trapping,  game 
management,  hunting  carried  on  as  a 
business  enterprise,  trapping  carried  on 
as  a  business  enterprise  and  wildlife 
manage'thent. 

(c)  Any  Interest.  Any  interest  means 
all  interest  acquired,  transferred  or  held 
in  agricultural  lands  by  a  foreign  person, 
except: 

(1)  Security  interests; 

(2)  Leaseholds  of  less  than  10  years; 

(3)  Contingent  future  interests; 

(4)  Noncontingent  future  interests 
which  do  not  become  possessory  upon 
the  termination  of  the  present 
possessory  estate; 

(5)  Surface  or  subsurface  easements 
and  rights  of  way  used  for  a  purpose 
unrelated  to  agricultural  production;  and 

(6)  An  interest  solely  in  mineral  rights. 

(d)  County.  County  means  a  political 
subdivision  of  a  State  identified  as  a 
County  or  parish.  In  Alaska,  the  term 
means  an  area  so  designated  by  the 
Stale  Agricultural  Stabilization  and 
Conservation  committee. 

(e)  Foreign  Government.  Foreign 
government  means  any  government 
other  than  the  United  States 
government,  the  government  of  a  State, 
or  a  political  subdivision  of  a  State, 

(f)  Foreign  Individual.  Foreign 
individual  means  foreign  person  as 
defined  in  paragraph  (g)(1)  of  this 
section. 
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(gj  Foreign  Person  Foreign  person 
means: 

(1)  Any  individual: 

(i)  Who  is  not  a  citizen  or  national  of 
the  United  States;  or 

(ii)  Who  is  not  a  citizen  of  the 
Northern  Mariana  Islands  or  the  Trust 
Territory  of  the  Pacific  Islands;  or 

(iii)  Who  is  not  lawfully  admitted  to 
the  United  States  for  permanent 
residence  or  paroled  into  the  United 
States  under  the  Immigration  and 
Nationality  Act; 

(2)  Any  person,  other  than  an 
individual  or  a  government,  which  is 
created  or  organized  under  the  laws  of  a 
foreign  government  or  which  has  its 
principal  place  of  business  located 
outside  of  all  the  States; 

(3)  Any  foreign  government; 

(4)  Any  person,  other  than  an 
individual  or  a  government: 

(i)  Whi:,h  is  created  or  organized 
under  the  laws  of  any  State:  and 

(ii)  In  which  a  significant  interest  or 
substantial  control  is  directly  or 
indirectly  held: 

(A)  By  any  individual  referred  to  in 
paragraph  (g)(1)  of  this  section:  or 

(B)  By  any  person  referred  to  in 
paragraph  (g)(2)  of  this  section;  or 

(C)  By  any  foreign  government 
referred  to  in  paragraph  (g)(3)  of  this 
section;  or 

(D)  By  any  numerical  combination  of 
such  individuals,  persons,  or 
governments,  which  combination  need 
not  have  a  common  objective. 

(h)  Person.  Person  means  any 
individual,  corporation,  company, 
association,  partnership,  society,  joint 
stock  company,  trust,  estate,  or  any 
other  legal  entity. 

(i)  Secretary.  Secretary  means  the 
Secretary  of  Agriculture. 

(j)  Security  Interest.  Security  interest 
means  a  mortgage  or  other  debt  securing 
instrument. 

(k)  Significant  Interest  of  Substantial 
Control.  Significant  interest  or 
substantial  control  means: 

(1)  An  interest  of  10  percent  or  more 
held  by  a  person  referred  to  in 
paragraph  (g)(4),  by  a  single  individual 
referred  to  in  paragraph  (g)(1).  by  a 
single  person  referred  to  in  paragraph 
(g)(2),  by  a  single  government  referred  to 
in  paragraph  (g)(3);  or 

(2)  An  interest  of  10  percent  or  more 
held  by  persons  referred  to  in  paragraph 
(g)(4).  by  individuals  referred  to  in 
paragraph  (g)(1),  by  persons  referred  to 
in  paragraph  (g)(2),  or  by  governments 
referred  to  in  paragraph  (g)(3),  whenever 
such  persons,  individuals,  or 
governments  are  acting  in  concert  with 
respect  to  such  interest  even  though  no 
single  individual,  person,  or  government 


holds  an  interest  of  10  percent  or  more; 
or 

(3)  An  interest  of  50  percent  or  more, 
in  the  aggregate,  held  by  persons 
referred  to  in  paragraph  (g)(4),  by 
individuals  referred  to  in  paragraph 
(g)(1),  by  persons  referred  to  in 
paragraph  (g)(2),  or  by  governments 
referred  to  in  paragraph  (g)(3),  even 
though  such  individuals,  persons,  or 
governments  may  not  be  acting  in 
concert. 

(i)  State.  State  means  any  of  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  Guam,  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands  or 
any  other  territory  or  possession  of  the 
United  States. 

§  78 1 .3    Reporting  requirements. 

(a)  All  reports  required  to  be  filed 
pursuant  to  this  part  shall  be  filed  with 
the  ASCS  County  office  m  the  County 
where  the  land  with  respect  to  which 
such  report  must  be  filed  is  located  or 
where  the  ASCS  County  office 
administering  programs  carried  out  on 
such  land  is  located. 

(b)  Any  foreign  person  who  held, 
holds,  acquires,  or  transfers  any  interest 
in  United  States  agricultural  land  is 
subject  to  the  requirement  of  filing  a 
report  on  form  ASCS-153  by  the 
following  dates: 

(1)  August  1, 1979,  if  the  interest  in  the 
agricultural  land  was  held  on  the  day 
before  February  2,  1979,  or 

(2)  Ninety  days  after  the  date  of 
acquisition  or  transfer  of  the  interest  in 
the  agricultural  land,  if  the  interest  was 
acquired  or  transferred  on  or  after 
February  2. 1979. 

(c)  Any  person  who  holds  or  acquires 
any  interest  in  United  States  agricultural 
land  at  a  time  when  such  person  is  not  a 
foreign  person  and  who  subsequently 
becomes  a  foreign  person  must  submit, 
not  later  than  90  days  after  the  date  on 
which  such  person  becomes  a  foreign 
person,  a  report  containing  liie 
information  required  to  be  submitted 
under  paragraph  (e)  of  this  section. 

(d)  Any  foreign  person  who  holds  or 
acquires  any  interest  in  United  States 
land  at  a  time  when  such  land  is  not 
agricultural  land  and  such  land 
subsequently  becomes  agricultural  land 
must  submit,  not  later  than  90  days  after 
the  date  on  which  such  land  becomes 
agricultural,  a  report  containing  the 
information  required  to  be  submitted 
under  paragraph  (e)  of  this  section. 

(e)  Any  foreign  person  required  to 
submit  a  report  under  this  regulation, 
except  under  paragraph  (g)  of  this 
section,  shall  file  an  ASCS-153  report 
containing  the  following  information: 


(1)  The  legal  name  and  the  address  of 
such  foreign  person: 

(2)  In  any  case  in  which  such  foreign 
person  is  an  individual,  the  citizenship 
of  such  foreign  person; 

(3)  In  any  case  in  which  such  foreign 
person  is  not  an  individual  or  a 
government,  the  nature  and  name  of  the 
person  holding  the  interest,  the  country 
in  which  such  foreign  person  is  created 
or  organized,  and  the  principal  place  of 
business  of  such  foreign  person: 

(4)  The  type  of  interest  held  by  a 
foreign  person  who  acquired  or 
transferred  an  interest  in  agricultural 
land; 

(5)  The  legal  description  and  acreage 
of  such  agricultural  land; 

(6)  The  purchase  price  paid  for,  or  any 
other  consideration  given  for.  such 
interest;  the  amount  of  the  purchase 
price  or  the  value  of  the  consideration 
yet  to  be  given;  the  current  estimated 
value  of  the  land  reported; 

(7)  In  any  case  in  which  such  foreign 
person  transfers  such  interest,  the  legal 
name  and  the  address  of  the  person  to 
whom  such  interest  is  transferred;  and 

(i)  In  any  case  in  which  such 
transferee  is  an  individual,  the 
citizenship  of  such  transferee;  and 

(ii)  In  any  case  in  which  such 
transferee  is  not  an  individual,  or  a 
government,  the  nature  of  the  person 
holding  the  interest,  the  country  in 
which  such  transferee  is  created  or 
organized,  and  the  principal  place  of 
business: 

(8)  The  agricultural  purposes  for 
which  such  foreign  person  intends,  on 
the  date  on  which  such  report  is 
submitted,  to  use  such  agricultural  land; 

(9)  When  applicable,  the  name, 
address  and  relationship  of  the 
representative  of  the  foreign  person  who 
is  completing  the  ASCS-153  form  for  the 
foreign  person; 

(10)  How  the  tract  of  land  was    ' 
acquired  or  transferred,  the  relationship 
of  the  foreign  person  to  the  previous 
owner,  producer,  manager,  tenant  or 
sharecropper,  and  the  rental  agreement; 
and 

(11)  The  date  the  interest  in  the  land 
was  acquired  or  transferred. 

(f)(1)  Any  foreign  person,  other  than 
an  individual  or  government,  required  to 
submit  a  report  under  paragraphs  (b), 
(c),  and  (d)  of  this  Section,  must  submit, 
in  addition  to  the  report  required  under 
paragraph  (e)  of  this  Section,  a  report 
containing  the  following  information: 

(i)  The  legal  name  and  the  address  of 
each  foreign  individual  or  government 
holding  significant  interest  or 
substantial  control  in  such  foreign 
person; 
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(iij  in  any  case  in  which  the  holder  of 
such  interest  is  an  individual,  the 
citixenship  of  such  holder;  and 

(iii)  In  any  case  in  which  the  holder  of 
significant  interest  or  substantial  control 
in  such  foreign  person  is  not  an 
individual  or  a  government,  the  nature 
and  name  of  the  foreign  person  holding 
such  interest,  the  country  in  which  such 
holder  is  created  or  organized,  and  the 
princip^  place  of  business  of  such 
holder. 

(2)  In  adiiitum,  any  such  foreign 
person  required  to  submit  a  report  under 
paragraph  (f)(1)  of  this  Section  may  also 
be  required,  upon  request,  to  submit  a 
report  containing: 

(il  The  legal  name  and  the  address  of 
each  individual  or  govprnmpr.t  whose 
legal  name  and  address  did  not  appear 
on  the  report  required  to  be  submitted 
under  paragraph  (fid)  of  this  Section,  if 
su'jh  individual  or  covernmeni  holds  any 
interest  in  such  foreign  person; 

(ii)  In  any  case  in  which  the  holder  of 
such  interest  is  an  individual,  the 
citizenship  of  such  holder:  and 

(iii)  In  any  case  in  which  the  holder  of 
such  interest  is  not  an  individual  or  a 
government  the  nature  and  name  of  thf 
person  holding  the  interest,  the  country 
in  which  such  holder  is  created  or 
organized,  and  the  principal  place  of 
business  of  such  holder. 

(g)  Any  foreign  person,  other  than  an 
individual  or  a  government,  whose  legal 
name  is  contained  on  any  report 
submitted  in  satisfaction  of  paragraph 
(f)  of  this  Section  may  also  be  required, 
upon  request,  to: 

(1)  Submit  a  report  containing: 

(i)  The  legal  name  and  the  address  of 
each  foreign  individual  or  government 
holding  significant  interest  or 
substantial  control  in  such  foreign 
person: 

(ii)  In  any  case  in  which  the  holder  of 
such  interest  is  an  individual,  the 
citizenship  of  such  holder;  and 

(iii)  In  any  case  in  which  the  holder  of 
such  interest  in  such  foreign  person  is 
not  an  individual  or  a  government,  the 
nature  and  name  of  the  foreign  person 
holding  such  interest,  the  country  in 
which  each  holder  is  created  or 
organized,  and  the  principal  place  of 
business  of  such  holder. 

(2)  Submit  a  report  containing: 

(i)  The  legal  name  and  address  of 
each  individual  or  government  whose 
legal  name  and  address  did  not  appear 
on  the  report  required  to  be  submitted 
under  jsaragraph  (g}(l)  of  this  section  if 
such  individual  or  government  holds  any 
interest  in  such  foreign  person  and, 
except  in  the  case  of  a  request  which 
involves  a  foreign  person,  a  report  was 
required  to  be  submitted  pursuant  to 
paragraph  (0(2)  of  this  section. 


di-sclosing  information  relating  to 
nonforeign  interest  holders; 

(ii)  In  any  case  in  which  the  holder  of 
such  interest  is  an  individual,  the 
citizenship  of  such  holder  and 

(iii)  In  any  case  in  which  the  holder  of 
such  interest  is  not  an  individual  or 
pnve.Timent  and.  except  in  a  situation 
where  the  information  is  requested  from 
a  foreign  persoD.  a  report  was  required 
to  be  submitted  pursuant  to  paragraph 
(0(2)  of  this  Section  disclosing 
information  relating  to  nonforeign 
interest  holders,  the  nature  and  name  of 
the  person  holding  the  interest,  the 
country  in  which  such  holder  is  created 
or  organized,  and  the  principal  place  of 
business  of  such  holder. 

(h)(1)  Any  person  which  has  issued 
fewer  than  100,000  shares  of  common 
and  preferred  stock  and  instruments 
convertible  into  equivalents  thereof 
shall  be  considered  to  have 
satisfactorily  determined  that  it  has  no 
obligation  to  f:le  a  report  pursuant  to 
§  781.3  if,  in  addition  to  information 
within  its  knowledge,  a  quarterly 
examination  of  its  business  records  fails 
to  reveal  that  persons  with  foreign 
mailing  addresses  hold  significant 
interest  or  substantial  control  in  such 
person. 

(2)  Any  person  which  has  issued 
100.000  or  more  shares  of  common  and 
preferred  stock  and  instruments 
convertible  into  equivalents  thereof 
shall  be  considerd  to  have  satisfactorily 
determined  that  it  has  no  obligation  to 
file  a  report  pursuant  to  §  781.3  if,  in 
addition  to  information  within  its 
knowledge,  a  quarterly  examination  of 
its  business  records  fails  to  reveal  that 
the  percentage  of  shares  held  in  such 
person  both  by  persons  with  foreign 
mailing  addresses  and  investment 
institutions  which  manage  shares  does 
not  equal  or  exceed  significant  interest 
or  substantial  control  in  .such  person. 

(3)  If  the  person  in  paragraph  2  above 
determines  that  the  percentage  of 
shares,  which  is  held  in  it  both  by 
persons  with  foreign  mailing  addresses 
and  investment  institutions  which 
manage  shares,  equals  or  exceeds 
significant  interest  or  substantial  control 
in  such  persons,  then  such  person  shall 
be  considered  to  have  satisfactorily 
attempted  to  determine  whether  it  has 
an  obligation  to  file  a  report  pursuant  to 
§  781.3  if  it  sends  questionnaires  to  each 
such  investment  institution  holding  an 
interest  in  it  inquiring  as  to  wnether  the 
persons  for  which  they  are  investing  are 
foreign  persons  and  the  percentage  of 
shares  reflected  by  the  affirmative 
responses  from  each  such  investment 
institution  phis  the  percentage  of  shares 
held  by  persons  listed  on  the  business 
records  with  foreign  mailing  addresses 


does  not  reveal  that  foreign  persons 
hold  significant  interest  or  substantial 
control  in  such  person. 

(i)  Any  foreign  person,  who  submitted 
a  report  under  paragraphs  (b),  (c),  or  (d) 
of  this  section  at  a  time  when  such  land 
was  agricultural,  and  such  agricultural 
land  later  ceases  to  be  agricultural,  must 
submit,  not  later  than  90  days  after  the 
date  on  which  such  land  ceases  being 
agricultural,  a  revised  report  from 
ASCS-153  or  a  written  notification  of 
the  change  of  status  of  the  land  to  the 
ASCS  office  where  the  report  form  was 
originally  filed.  The  report  form  and 
notification  must  contain  the  following 
information; 

(1)  Th^  legal  name  and  the  address  of 
such  foreign  person; 

(2)  The  legal  description,  which 
includes  the  State  and  county  where  the 
land  is  located,  and  the  acreage  of  such 
land; 

(3)  The  date  the  land  ceases  to  be 
agricultural: 

(4)  The  use  of  the  land  while 
agricultural, 

(j)  If  any  foreign  person  who 
submitted  a  report  under  paragraphs  (b), 
(c),  or  (d)  of  this  section  ceases  to  be  a 
foreign  person,  such  person  must  submit, 
not  later  than  90  days  after  the  date 
such  person  ceases  being  a  foreign 
person,  a  written  notification  of  the 
change  of  status  of  the  person  to  the 
ASCS  office  where  the  report  form 
ASCS-153  was  originally  filed.  The 
notification  must  contain  the  following 
information: 

(1)  The  legal  name  of  such  person; 

(2)  The  legal  description  and  acreage 
of  such  land; 

(3)  The  date  such  person  ceases  to  be    ^- 
foreign.  ^ 

(k)  Any  foreign  person  who  submitted 
a  report  under  paragraphs  (bj,  (c),  or  (d) 
of  this  section  must  submit,  not  later 
than  90  days  after  the  change  of 
information  contained  on  the  report,  a 
written  notification  of  the  change  to  the 
ASCS  office  where  the  report  form 
.ASCS-153  was  originally  filed.  The 
following  information  must  be  kept 
current  on  the  report. 

(1)  The  legal  address  of  such  foreign 
person; 

(2)  The  legal  name  and  the  address 
required  to  be  submitted  under  (f)(1); 

(3)  The  legal  name  and  the  address 
required  to  be  submitted  under  {g)(l). 

§781.4    AsMniTMnt  Of  pwwIttM. 

(a)  Violation  of  the  reporting 
obhgations  will  consist  of 

(1)  Failure  to  submit  any  report  in 
accordance  with  §  781.3; 

(2)  Failure  to  maintain  any  a.ubmitted 
report  with  accurate  information;  or 
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(3)  Submission  of  a  report  which  the 
foreign  person  knows: 

(i)  Does  not  contain,  initially  or  within 
thirty  days  from  the  date  of  a  letter 
returning  for  completion  such 
incomplete  report,  all  the  information 
required  to  be  in  such  report;  or 

(ii)  Contains  misleading  or  false 
information. 

(b)  Any  foreign  person  who  violates 
the  reporting  obligation  as  described  in 
paragraph  (a)  of  this  section  shall  be 
subject  to  the  following  penalties: 

(1)  Late-filed  reports:  One-tenth  of  one 
percent  of  the  fair  market  value,  as 
determined  by  the  Agricultural 
Stabilization  and  Conservation  Service, 
of  the  foreign  person's  interest  in  the 
agricultural  land,  with  respect  to  which 
such  violation  occurred,  for  each  week 
or  portion  thereof  that  such  violation 
continues,  but  the  total  penalty  imposed 
shall  not  exceed  25  percent  of  the  fair 
market  value  of  the  foreign  person's 
interest  in  such  land. 

(2)  Submission  of  an  incomplete  report 
or  a  report  containing  misleading  or 
false  information,  failure  to  submit  a 
report  or  failure  to  maintain  a  submitted 
report  with  accurate  information:  25 
percent  of  the  fair  market  value,  as 
determined  by  the  Agricultural 
Stabilization  and  Conservation  Service, 
of  the  foreign  person's  interest  in  the 
agricultural  land  with  respect  to  which 
such  violation  occurred. 

(3)  Penalties  prescribed  above  are 
subject  to  downward  adjustments  based 
on  factors  including: 

(i)  Total  time  the  violation  existed. 

(ii)  Method  of  discovery  of  the 
violation. 

(iii)  Extenuating  circumstances 
concerning  the  violation. 

(iv)  Nature  of  the  information 
misstated  or  not  reported. 

(c)  The  fair  market  value  for  the  land, 
with  respect  to  which  such  violation 
occurred,  shall  be  such  value  on  the  date 
the  penalty  is  assessed,  or  if  the  land  is 
no  longer  agricultural,  on  the  date  it  was 
last  used  as  agricultural  land.  The  price 
or  current  estimated  value  reported  by 
the  foreign  person,  as  verified  and/or 
adjusted  by  the  County  Agricultural 
Stabilization  and  Conservation 
Committee  for  the  County  where  the 
land  is  located,  will  be  considered  to  be 
the  fair  market  value. 

§  781.5    PenaKy  review  proc«dur«. 

(a)  Whenever  it  appears  that  a  foreign 
person  has  violated  the  reporting 
obligation  as  described  in  paragraph  (a) 
of  S  781.4,  a  written  notice  of  apparent 
liability  will  be  sent  to  the  foreign 
person's  last  known  address  by  the 
Agricultural  Stabilization  and 
Conservation  Service.  This  notice  will 


set  forth  the  facts  which  indicate 
apparent  liabihty.  identify  the  type  of 
violation  listed  in  paragraph  (a)  of 
S  781.4  which  is  involved,  state  the 
amount  of  the  penalty  to  be  imposed, 
include  a  statement  of  fair  market  value 
of  the  foreign  person's  interest  in  the 
subject  land,  and  summarize  the  courses 
of  action  available  to  the  foreign  person. 

(b)  The  foreign  person  involved  shall 
respond  to  a  notice  of  apparent  liability 
within  60  days  after  the  notice  is  mailed. 
If  a  foreign  person  fails  to  respond  to  the 
notice  of  apparent  liability,  the  proposed 
penalty  shall  become  final.  Any  of  the 
following  actions  by  the  foreign  person 
shall  constitute  a  response  meeting  the 
requirements  of  this  paragraph. 

(1)  Payment  of  the  proposed  penalty 
in  the  amount  specified  in  the  notice  of 
apparent  hability  and  filing  of  a  report, 
if  required,  in  compliance  with  S  781.3. 
The  amount  shall  be  paid  by  check  or 
money  order  drawn  to  the  Treasurer  of 
the  United  States  and  shall  be  mailed  to 
the  U.S.  Department  of  Agriculture,  P.O. 
Box  2415,  Washington.  D.C.  20013.  The 
Department  is  not  responsible  for  the 
loss  of  currency  sent  through  the  mails. 

(2)  Submission  of  a  written  statement 
denying  liability  for  the  penalty  in  whole 
or  in  part.  Allegations  made  in  any  such 
statement  must  be  supported  by  detailed 
factual  data.  The  statement  should  be 
mailed  to  the  Administrator, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415. 
Washington,  D.C.  20013. 

(3)  Submission  of  a  written  request  for 
a  Hearing  with  the  Administrator  or 
with  the  Administrator's  designee.  The 
request  should  be  submitted  to  the 
Administrator,  Agricultural  Stabilization 
and  Conservation  Service,  U.S. 
Department  of  Agriculture.  P.O.  Box 
2415,  Washington,  D.C.  20013. 
Submission  of  such  a  request  does  not 
preclude  submission  of  the  statement 
described  in  paragraph  (b)(2)  of  this 
section;  either  or  both  may  be 
submitted. 

(c)(1)  If  a  Hearing  is  requested,  it  will 
be  held  in  Washington.  D.C.  at  a  place 
determined  by  the  Administrator  of  the 
Agricultxiral  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture  or  the  Administrator's 
designee.  The  Administrator  or  the 
Administrator's  designee  will  preside  at 
the  Hearing  The  appellant  shall  bear  all 
personal  costs  connected  with  such  a 
Hearing. 

(2)  The  Hearing  will  be  scheduled  for 
any  mutually  convenient  time  within  30 
days  after  the  request  is  filed  with  the 
Administrator,  or  at  a  time  designated 
by  the  Administrator  or  the 
Administrator's  designee. 


(3)  At  the  Hearing,  the  foreign  person 
may  appear  personally  or  be 
represented  by  a  person  of  the  foreign 
person's  choice  and  wiU  be  afforded  an 
opportunity  to  state  a  position  and 
question  the  factual  basis  for  tiie  notice 
of  apparent  liability  and  the  amount  of 
the  penalty  to  be  imposed. 

(4)  A  summary  of  the  Hearing  will  be 
prepared  by  the  presiding  official  and 
transmitted  to  the  Administrator. 

(5)  The  failure  of  the  foreign  person  to 
appear  at  the  time  and  place  appointed 
for  the  Hearing  shall  constitute  a  waiver 
of  the  foreign  person's  right  to  such  a 
Hearing. 

(d)  After  the  submission  of  a  written 
statement  and/or  after  the  Hearing,  as 
prescribed  in  paragraph  (b)  and  (c)  of 
this  section,  the  Administrator  will 
make  a  determination  based  on  all 
relevant  information  available. 

(e)  Notice  of  the  Administrator's 
determination,  stating  whether  a  report 
must  be  filed  or  amended  in  compliance 
with  i  781.3.  the  amount  of  the  penalty 
(if  any),  and  the  date  by  which  it  must 
be  paid,  will  thereupon  be  mailed  to  the 
foreign  person  by  the  Administrator  or 
the  Administrator's  designee.  The 
foreign  person  shall  file  or  amend  the 
report  as  required  by  the  Administrator. 
The  penalty  in  the  amount  stated  shall 
be  paid  by  check  or  money  order  drawn 
to  the  Treasurer  of  the  United  States 
and  shall  be  mailed  to  the  U.S. 
Department  of  Agriculture.  P.O.  Box 
2415,  Washington,  D.C.  20013.  The 
Department  is  not  responsible  for  the 
loss  of  currency  sent  through  the  mails. 

'  (f)  If  the  foreign  person  contests  the 
notice  of  apparent  liabihty  by 
submitting  a  written  statement  or  a 
request  for  a  hearing  thereon,  the  foreign 
person  may  elect  either  to  pay  the 
penalty  or  decline  to  pay  the  penalty 
pending  resolution  of  the  matter  by  the 
Administrator.  If  the  Administrator 
determines  that  the  foreign  person  is  not 
liable  for  the  penalty  or  is  hable  for  less 
than  the  amount  paid,  the  payment  will 
be  wholly  or  proportionally  refunded.  If 
the  Administrator  ultimately  determines 
that  the  foreign  person  is  hable,  the 
penalty  finally  imposed  shall  not  exceed 
the  amount  imposed  in  the  notice  of 
apparent  liability. 

(g)  If  a  foreign  person  fails  to  respond 
to  the  notice  of  apparent  liability  as 
required  by  paragraph  (b)  of  this 
section,  or  fails  to  pay  the  penalty 
imposed  by  the  Administrator  under 
paragraph  (d)  of  this  section,  the  case 
will,  without  further  notice,  be  referred 
by  the  Depahment  to  the  Department  of 
Justice  for  prosecution  in  the 
appropriate  District  Court  to  recover  the 
amount  of  the  penalty. 
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{hj  Aay  amoanU  approved  by  the  VS. 
Department  of  Agriculture  for 
disbursement  to  a  foreign  person  under 
the  programs  administered  by  the 
Departanant  OMy  be  setoff  against 
penalties  assessed  hereunder  against 
such  person,  in  accordance  with  the 
provisions  of  7  CFR  Part  13. 


SWiJt 


Rwfcictiofi  Act 


The  information  collection 
reqakenentB  contained  in  these 
regulatioiia  (7  CFR  Part  781)  have  been 
approred  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  ONffi  Control  Number  0560- 
00S7. 

Signed  at  Washington,  DC  on  August  28. 
1964. 

Evarett  Kaidc. 

Administrator,  Agritultunil  Stabilization  and 
Conserration  Servjce. 

\rV  Doc.  M-Z3M2  HM  •-S-a4:  ^45  ami 


Agricuttorai  Marketing  Service 


7  CFR  tarts  1M2. 1007, 1011, 1030, 
1032. 1»4C  1649, 1050, 1064, 1065, 
1868. 1076. 1079. 1094,  1096, 1097, 
1096, 1099, 1102, 1106,  1108, 1120, 
1126.1131, 1132,  and  1138 

Milk  in  the  St  LevieOzarks  Marketing 
Area,  et  aL;  Detarmination  of  a  Chwige 
in  the  Data  Used  for  Computing  the 
Basic  Ciass  H  Formula  Prices 

AGENCv:  Agncultural  Marketmg  Service, 
USDA. 

action:  Final  rale. 


:  This  action  provides  for  the 
use  of  selected  monthly  data  instead  of 
quarterly  data  in  computmg  the  basic 
Class  II  formula  pnces  of  the  milk  orders 
listed  above.  The  change  is  necessary 
because  the  USDA  StatisHcal  Reporting 
Service,  which  altered  selected  portions 
of  its  crop  and  livestock  estimating 
programs  in  1982,  has  now  reverted 
back  of  its  previous  estimating  programs 
with  respect  to  those  data  used  in  these 
milk  orders 

In  the  matter  of: 

7  CFR  Part  and  Marketing  Aiva 

1062— St.  Louis-Ozarks 

1007 — Georgia 

1011 — Tennessee  Valley 

1030 — Chica^io  Regional 

1032 — Southern  Illinois 

1046 — ^Louisville-Lexington-Evansville 

1049— Indiana 

1050— Central  Illinois 

1064 — Greater  Kansas  City 

1065 — Nebraska -Western  Iowa 


10o8— Upper  Midwest 

107»— Eastern  Sosth  Dakota 

1079— Iowa 

1094 — New  Orleass-MisBissippi 

1096 — Greater  Losisiana 

10S7 — ^MeH4>hiB.  Tennessee 

1098 — Nashville,  Teiuiessee 

1099— Padocah.  Kentucky 

1102— Fort  Smith.  Arkansas 

1106— Southwest  Plains 

HOB— Central  Arkansas 

1120 — ^Lubbock-Plainview,  Texas 

1126— Texas 

1131 — Central  Aricona 

1132— Texas  Panhandle 

1138— Rio  Grande  Valley 

DATE  The  change  set  forth  herein 

becomes  effective  September  6.  1984. 

FOII  FURTHER  INFORHHATION  CONTACT: 

Clayton  H.  Plumb.  Chief.  Order 

Formulation  Branch,  Dairy  Division, 

Agricultural  Marketing  Service.  U.S. 

Department  of  Agriculture,  Washington. 

D.C.  20250.  202-447-6274. 

SUPPLEMENTARY  IMFORMATION:  Pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq).  and  the 
applicable  provisions  of  the  respective 
orders,  as  amended,  regulating  the 
handhng  of  milk  in  the  aforesaid 
marketing  areas,  it  is  hereby  found  and 
determined  with  resppct  to  these  orders 
that: 

(11  In  a  decision  issued  on  July  8, 1981 
(46  FR  36151)  the  Assistant  Secretary 
found  that  the  total  American  cheese 
production  and  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin  as  reported  by  the  USDA 
Statistical  Reporting  Ser\-ice  (SRS)  for 
the  third  preceding  month  should  be 
used  in  computing  the  basic  Class  II 
formula  price  for  a  month  in  the 
aforesaid  milk  orders.  Accordingly,  on 
August  25. 1981  (46  FR  43371],  the 
Assistant  Secretary-  amended  each  of 
the  orders,  effective  September  1. 1981. 
to  contain  such  a  provision.  For 
example,  the  basic  Class  II  formula  price 
for  October  would  utilize  the  reported 
production  data  for  July. 

(2)  In  1982  SRS  announced  to  the 
public  that  it  was  cutting  back  or 
othervvise  altering  selected  portions  of 
its  crop  and  livestock  estimating 
programs.  One  of  the  reports  affected 
was  the  Dajry  Products  report  which 
previously  had  been  issued  monthly  and 
in  the  future  was  to  be  issued  quarterly. 
To  accommodate  these  orders  to  this 
quarterly  reporting  of  the  total  American 
cheese  production  and  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin  a  determination  was 
issued  on  May  24.  1982  (47  FR  23417) 
substituting  the  use  of  the  quarterly  data 
for  the  monthly  data  in  the  computation 


of  the  basic  Ciass  U  formula  price.  For 
example,  the  same  production  data  for 
April,  May  and  }ime  combined  would  be 
used  in  computing  die  basic  Class  II 
formula  prioes  for  September,  October 
and  November. 

(3)  Now  the  SRS  is  again  pubhshing 
the  Dairy  Products  report  on  a  monthly 
basis.  Since  the  order  provisions 
adopted  on  the  basis  of  a  hearing 
proceeding  specify  the  use  of  monthly 
data,  it  is  preferable  to  use  such  data  in 
computing  the  basic  Class  II  formula 
price. 

(4)  Notice  of  proposed  ralemaking  and 
public  procedure  thereon  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  The  production  data  of  American 
cheese  and  nonfat  dry  milk  on  a 
monthly  basis  in  available  again  for  use 
in  computing  the  basic  Class  II  formula 
prices  under  the  above  listed  orders. 
Thus,  the  use  of  quarterly  data  is  no 
longer  necessary: 

(b)  The  above  listed  orders  provide 
for  the  use  of  the  monthly  data;  and 

(c)  This  action  does  not  require 
substantial  or  extensive  preparation  by 
any  person. 

Effective  Date:  The  procedure  set 
forth  herein  becomes  effective  upon 
publication  of  this  determination  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Parte  1062  et  al. 

Milk  marketing  orders.  Milk,  Dairy 
products. 

(Sees.  1-19.  48  Stat.  31,  as  amended,  7  U.S.C. 
601-674) 

Signed  at  Washington.  D.C.  on  August  30. 
1984. 

C.W.  McMillan, 

Assistant  Secretary.  Marketing  and 

Inspection  SeniceB. 

Add  the  following  note  to  each  of  the 
paragraphs  listed  below: 

Note. — The  computation  of  the  basic  Class 
U  formula  price  is  affected  by  a 
determtnation  document  published  on  '  at  49 
FR'. 

7  CFR  Section  and  Marketing  Area 

1062.51a(c)  (1)  and  (2)— St.  Louis-Ozarks 
1007.51  a(c)  (1)  and  (2)— Georgia 
1011.51a(c)  (1)  and  (2)— Tennessee 

Valley 
1030.51a(c)  (1)  and  (2)— Chicago 

Regional 
1032.510(c)  (1)  and  (2)— Southern  Ilhnois 
1046.51a(c)  (1)  and  (2)— Louisville- 

Lexmgton-Evansville 
1049.51a(c)  (1)  and  (2>— Indiana 
1050.51a(c)  (1)  and  (2)— Central  Illinois 


'  The  date  this  document  is  published  in  the 
Fedaral  Register. 

'  The  Fedeni  Refpvler  page  number 
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1064.51  b(c)  (1)  and  (2)— Greater  Kansas 

City 
1065.51a(c)  (1)  and  (2)— Nebraska- 
Western  Iowa 
1068.51a(c]  (1)  and  (2)— Upper  Midwest 
1076.51a(c)  (1)  and  (2)— Eastern  South 

Dakota 
1079.51a(c)(l)and(2)— Iowa 
1094.51a(c)  (1)  and  (2)— New  Orleans- 
Mississippi 
1096.51a(c)  (1)  and  (2)— Greater 

Louisiana 
1097.51a(c)  (1)  and  (2)— Memphis. 

Tennessee 
1098.51a(c)  (1)  and  (2)— Nashville. 

Tennessee 
l()99.51a(c)  (1)  and  (2)— Paducah. 

Kentucky 
1102.51a(c)  (1)  and  (2)— Fort  Smith. 

Arkansas 
n06.51a(c)  (1)  and  (2)— Southwest 

Plains 
1108.51a(c)  (1)  and  (2)— Central 

Arkansas 
n20.51a(c)  (1)  and  (2)— l.ubbook- 

Plainview,  Texas 
P.2t».51a(c)  (1)  and  (2)— Texas 
n31.51a(c)  (1)  and  (2)— Central  Arizona 
n32.51a(c)  (1)  and  (2)— Texas 

Panhandle 
I138.51a(c)  (1)  and  (2)— Rio  Grande 

Valley 

|^■H  n.K    »4-2,1S30  Fried  9-6-»*:  B.«i  amj 
B4LLMG  CODE  34tO-02-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

I  Docket  »lo.  B2-NMI-121-A(>;  Amdt.  39- 

49021 

Airworthiness  Directives;  Gates 
Leaflet  Models  24  Series  Airptanes 

agency:  Federal  Aviation 
Ail  ministration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  Gates  Learjet  Mode!  24  airplanes 
^^hich  requires  the  hardware  changes  to 
correct  safety  of  flight  conditions 
identified  by  a  Special  Certification 
Revie\«  (SCR I.  and  relieves  certain 
limitations  imposed  by  a  prior  AD. 
Specifically,  this  AD  requires  the 
installation  of  an  improved  pilch  trim 
actuator,  tnm-in-motion  warning,  pitch 
axis  master  interrupt,  autopilot  roll  rate 
limiter,  autopilot  roll  monitor,  autopilot 
G-limiter  and  several  other  associated 
alterations  found  necessary  to  prevent 
the  hazard  created  by  certain  failures  of 
these  components  in  conjunction  with 
tho  high  response  rate  of  the  airplane. 


Airplanes  which  have  complied  with  AD 
81-16-08,  Amendment  39-*546,  to  pennit 
operation  at  51,000  feet  have  met  the 
requirements  of  this  AD. 
DATES:  Effective  October  5, 1964. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  8er\  ice 
information  and  moidification  kits  may 
be  obtained  from  Gates  Learjet 
Corporation.  P.O.  Box  7707.  Wichita. 
Kansas  87277. 

FOR  FUfrrHCR  MPOmNATION  CONTACT 

Robert  R.  Jackson,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
FAA,  Central  Region,  Room  238, 
Terminal  Building  No.  2299,  Mid- 
Contment  Airport.  Wichita,  Kansas 
67209;  telephone  (316)  269-7008. 
SUPPt^MENTARY  INFORMATION:  The 
Gates  Learjet  Special  Certification 
Review  (SCR)  was  initiated  in  June  1980. 
after  several  unexplained  accidents 
occurred  on  the  Model  25  series 
airplanes  eariier  that  year.  The  SCR 
identified  deficiencies  in  certain  Model 
20  series  airplane  systems  and  revealed 
inadequate  operational  procedures 
which  could  result  in  unsafe  conditions 
in  the  event  of  system  malfunction  or 
aiplane  upset.  Airworthiness  Directive 
(AD)  80-19-11.  Amendment  39-3932  (45 
FR  65999;  October  6.  1980),  provided  an 
interim  solution  to  the  major 
deficiencies  outlined  in  the  SCR.  To 
provide  an  acceptable  interim  level  of 
safety.  AD  80-19-11.  through  AFM 
operational  limitations  changes,  shifted 
a  large  burden  of  responsibility  to  the 
pilot  to  assure  that  flight  critical  systems 
were  properly  preflighted  and  operated 
within  an  acceptable  flight  envelope. 
Since  operational  changes  tend  to  lose 
their  effectiveness  if  relied  on  for 
extended  penods.  these  changes  were 
envisioned  to  be  used  only  until  the 
manufacturer  developed  hard  ward 
changes  that  would  provide  the 
permanent  improved  level  of  safety 
required  on  the  affected  Learjet  models. 
The  initial  effort  in  providing  hardware 
changes  was  concentrated  on  the  Model 
25  series  airplanes.  Gates  Learjet  has 
now  developed  similar  kits  for  the 
Model  24  senes  and  this  AD  requires 
installation  of  these  kits. 

Since  the  issuance  of  AD  80-19-11.  a 
high  altitude  accident  has  occurred  on  a 
Model  24  series  airplane.  The  exact 
cause  of  this  accident  has  not  been 
determined;  however,  the  accident 
profile  was  similar  to  accidents  which 
have  previously  occurred  on  Model  25 
airplanes.  Other  elements,  such  as  pilot 
training  and  proficiency  could  have 
been  contributing  factors  in  this 
particular  accident.  Additionally,  an 


incident  occurred  on  a  Model  24 
involving  an  autopilot  pitch 
synchronirer  malfunction  which  the 
crew  was  able  to  ovetpower.  The  SCR 
modification  would  not  have  prevented 
the  pitch  synchroniier  malfunction  from 
occurring,  but  the  addition  of  aural  trim- 
in-motion  and  pitch  axis  interrupt  could 
have  resulted  in  earlier  recognition  and 
quicker  pilot  reaction  to  the  malfunction. 

The  airplane  modification  kits, 
prescribed  in  the  body  of  this  AD, 
incorporate  an  improved  pitch  trim 
actuator,  trim-in-motion  warning, 
redesigned  pitch  axis  master  interrupt, 
autopilot  roll  rate  limiter,  autopilot  roll 
monitor,  G-limiter.  and  stick  puller/ 
Mach  warning  changes  for  all  Gates 
Ivcarjet  Model  24  airplanes.  The 
Airplane  Flight  Manual  (AFM)  changes, 
provided  with  the  kits,  remove  the 
requirements  imposed  is  paragraphs 
A.2.,  A.5.,  and  A.6.  of  AD  80-19-11. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airwortiness  directive  requiring  the 
above  listed  modification  was  published 
in  the  Federal  Registar  on  June  13. 1963 
(48  FR  27087).  The  comment  period 
closed  August  1. 1983. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  the  amouiment.  Twelve 
responses  were  received  concerning  the 
Notice  of  Proposed  Ruiemaking  (NPRM). 
Eight  responses  opposed  the  proposed 
AD  on  the  basis  that  proper  pilot 
training  and  proficiency  should  be  the 
thrust  of  FAA  rulemaking.  The  FAA 
concurs  with  the  responses  which 
advocate  proper  pilot  trainmg  and 
proficiency  as  mandatory  for  the 
operation  of  high  performance  airplanes: 
however,  tliis  training  approach  does 
not  resolve  the  fact  that  SCR  has 
identified  safety  of  flight  conditions 
which  must  be  corrected  by  hardware 
modifications.  Further,  the  FAA  believes 
unsafe  conditions  may  still  exist  on 
Gates  Learjet  Mode!  24  airplanes  where 
there  is  not  strict  adherence  to  the 
procedural  changes  required  by  AD  80- 
19-11  and/or  maintenance  programs. 

One  of  these  eight  responses  stated 
that  there  was  no  conclusive  proof  that 
the  system  which  the  FAA  proposes  to 
modify  are  causal  factors  in  the 
investigated  Learjet  accidents.  This 
subject  was  discussed  in  previous 
rulemaking  action.  Amendment  39-3932 
(45  FR  65999;  October  6. 1980).  AD  80- 
19-11,  which  imposed  limitations  on  the 
affected  systems.  Two  of  the  eight 
responses  recommended  that  hardware 
should  be  provided  as  product 
improvement  only  (optional  kits).  The 
FAA  disagrees  for  the  reason  given 
above.  One  respondent  did  not  feel  that 
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parts  of  the  SCR  modification  are 
necessary  or  desirable.  This  was 
covered  in  Amendment  39-3932  also. 
One  respondent  opposed  the  NPRM 
since  he  felt  he  was  well  aware  of  the 
effect  of  overspeed  and  underspeed  as 
well  as  the  need  for  continuous 
monitoring  of  stabilizer  trim  during 
flight.  Our  previous  comments  regarding 
pilot  training  apply  to  this  comment 
also.  One  respondent  supported  the 
proposed  AD. 

The  Gates  Learjet  Corporation 
disagreed  with  the  SCR  finding,  stating 
that  if  an  AD  was  issued,  they 
recommended;  (1)  A  mandatory  kit 
consisting  of  trim-in-motion.  pitch  axis 
master  interrupt,  and  autopilot  roll  and 
G-limiter,  and  (2)  an  optional  kit 
consisting  of  the  two-speed  trim 
actuator  modification  be  provided.  The 
FAA  advised  Gates  Learjet  Corporation 
that  this  proposal  had  some  possible 
merits  and  further  advised  them  to 
provide  a  firm  proposal  on  their 
recommendation.  Gates  Learjet 
Corporation  subsequently  investigated 
this  "kit  separation"  approach  for 
approximately  six  months  and  then 
notified  the  FAA  that  their 
recommended  approach  was  not 
feasible.  As  a  result,  the  FAA  finds  it 
necessary,  in  the  interest  of  safety,  to 
issue  an  AD  which  requires  installation 
of  a  single  kit  that  includes  two-speed 
trim  actuator,  trim-in-motion  indication, 
pitch  axis  master  interrupt,  and 
autopilot  roll  and  G-limiters. 

Approximately  243  U.S.  registered 
airplanes  will  be  affected  by  this  .A.D.  It 
will  take  approximately  400  manhours 
per  airplane  to  accomplish  the  required 
action,  and  the  average  labor  cost  will 
be  $37  per  hour.  Modification  kit  cost  is 
estimated  at  $28,375  per  airplane.  The 
loss  associated  with  three  weeks  of 
down  time  is  estimated  to  be  $7,000. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  is  estimated  to  be 
$12,192,525.  For  these  reasons,  this  rule 
is  not  considered  to  be  a  major  rule 
under  the  criteria  of  Executive  Order 
12291.  Few,  if  any,  small  entities  within 
the  meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected. 

After  a  careful  review  of  all  available 
data,  including  the  comments  above,  the 
FAA  has  determined  that  air  safety  and 
the  public  interest  require  the  adoption 
of  the  rule  as  proposed. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13J  is  amended 


by  adding  the  following  new 
airworthiness  directive: 

Gates,  Learjet:  Applies  to  Gates  Learjet 

Model  24  series  airplanes  certificated  in 
all  categories.  Compliance  required 
within  eighteen  (18)  months  after 
effective  date  unless  previously 
accomplished  or  prior  compliance  with 
AD  81-16-08.  Amendment  39-4546. 

Accomplish  the  requirements  of  this 
AD  at  an  FAA  approved  repair  station. 
The  modification  and  inspection  of  the 
horizontal  stabilizer  trim  actuator  must 
be  performed  by  an  FAA  certificated 
repair  agency  authorized  to  overhaul 
and  test  the  Gates  Learjet  Horizontal 
Stabilizer  Trim  Actuator.  The  necessary 
shop  equipment  or  the  equivalent,  as 
referenced  in  Learjet  Repair  Manual 
Number  1711-9,  is  listed  in  Attachment  I 
hereto. 

A.  Modify  Learjet  Model  24  airplane  flight 
control  systems,  stall  warning,  and  control 
wheel  by  incorporating  the  airplane 
modification  kit  listed  in  Table  L 

I     Table  I 


Modilicafon  kit 

Model 

AMK  82-5    _.. 

AMK  82-1  

24B,  24B-A 

240  24D-A 

AMK  81-18 

AMK  81-13 

-- 

24E.  24F.  24F-A 

Note.— Modification  of  JET  Autopilot 
Controllers  and  Computers  as  required  by  the 
instructions  in  the  above  kits  must  be 
performed  in  an  FAA  approved  facility  for 
maintenance  of  the  JET  FC-110  autopilot. 

B.  Required  Airplane  Maintenance  Record 
entry  must  be  accomplished  by  the  facility 
performing  its  portion  of  the  AD  as 
prescribed  in  paragraph  A.  of  this  AD. 

C.  After  airplane  modification,  verify  that 
the  Airplane  Flight  Manual  (AFM)  contains 
the  revision/change  listed  in  Table  IL  below, 
or  later  FAA  approved  revision/change. 
Upon  completion  of  the  modifications 
required  by  paragraph  A.  of  this  AD.  the 
more  restrictive  paragraphs  A.2.,  A.5.,  and 
A.6.  of  AD  80-19-11  are  no  longer  applicable. 

Table  II  . 


Gates  Leanet  airplane  flight 
manual/  supplefnent 

1 1 

Revoioo/ 
change 

1 

Modifica- 
tion hit 

t    24  AFM,  FM-004  .^ 

Revisioo  32 
Revision  4 
Revision  18 
Revision  7 
New    .      . 

AMK82-5 
AMK8J-5 
AMK82-5 
AMK82-5 
AMK82-S 

2  24  RAS  AFM   W0tt9 

3  24A  AFM   FM-005. 

4  24ECB  736  AFM    FM-008 

5  FC- no  Autopilot.  W1037 

6  248  AFM,  FM-0(r 

7  249-A  AFM.  FM-0C7 

8  248  RAS  AFM.  W0157 
B-  FC-no  Auiop.iol,  \M04i 

Revision  21 

Revision  21  to 
248 

Revisior  3 

New   

AMK82-1 
AMK82-1 

AMK82-1 
AMK62-1 

10  240  AFM   FM-00* 

11  24D-A  AFM.  FM-CiO 

12  24DFIAS  AFM   vyuoiig      . 
'3  FG-110  Autopilot,  W1030  .. 

Change  18 

Change  18  to 
24D 

Change  3 

New  

AMKB1-18 
AMK81-18 

AMK81-18 
AMKB1-18 

14   24E  AFM.  FM-011    ... 

Change  9 

AMK81-13 

AMKei-13 

15  24F  AFM.  FM-Ota   .. 

Change  7 

16  FC-110  Autopilot.  W1018 

New  

AMK81-13 

D.  Prior  to  accomplishing  the  modification 
required  by  paragraph  A.  of  this  AD,  contact 
the  Wichita  Aircraft  Certification  Office, 
FAA,  Central  Region,  telephone  (316)  269- 
7008,  if  any  modification  or  alteration  has 
been  performed  on  the  affected  airplane 
systems,  for  further  instruction  relative  to  the 
compatibility  of  the  modification  and  this 
AD. 

E.  Alternate  methods  of  compliance  with 
this  AD  may  be  used  if  they  are  approved  by 
the  Manager,  Wichita  Aircrafi  Certification 
Office,  FAA,  Central  Region. 

This  amendment  becomes  effective 
October  5, 1984. 

(Sees.  313(a).  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430,  and  1502); 
49  U.S.C.  l(Je(g)  (Revised.  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedure8444  FR  11034;  February  26,  1979); 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  ruie 
will  not  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few.  if  any,  small  entities  operate 
Learjet  Model  24  airplanes.  A  final  evaluation 
has  been  prepared  for  this  regulation  and  has 
been  placed  in  the  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOB  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Seattle,  Washington  on  August 
22, 1984. 

Charles  R.  Foster, 

Director.  Northwest  Mountain  Region. 

Attachment  I 

The  stabilizer  actuator  test  stand  (P/N  ST- 
00463)  is  used  to  functionally  test  the 
stabilizer  actuator  after  overhaul.  The 
physical  structure  of  the  test  stand  must  be 
capable  of  withstanding  a  minimum  load  of 
2500  lbs.  without  any  bending  or  deformation. 

The  stabilizer  actuator  is  vertically 
mounted  on  the  test  stand  with  one  end 
stationary  and  the  other  end  movable  through 
a  hydraulic  actuator.  The  test  stand  consists 
of  the  following  components: 

a.  Hydraulic  Actuator — The  hydraulic 
actuator  is  capable  of  applying  a  regulated 
load  of  0  to  2500  lbs.  on  the  stabilizer 
actuator  during  the  entire  extend  or  retract 
cycles. 

b.  Hydraulic  Pressure  Regulator— The 
pressure  regulator  is  used  to  select  hydraulic 
pressures  applied  to  the  stabilizer  actuator 
during  the  functional  test. 

c.  Hydraulic  Pressure  Gauge — The 
hydraulic  pressure  gauge  is  used  to  monitor 
hydraulic  pressure  applied  to  the  stabilizer 
actuator.  The  gauge  must  be  certified  at  least 
monthly. 

d.  Digital  Position  Readout— The  digital 
position  readout  indicator  is  used  to  monitor 
the  travel  of  the  stabilizer  actuator.  Signals  to 
the  indicator  are  picked  up  from  a  rigid 
mounted  linear  potentiometer  and  movable 
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wiper  attached  to  the  hydrauhc  actuator  The 
digital  readout  is  accurate  to  1  /lOOOth  of  an 
inch. 

e  Linear  Scale — A  linear  scale,  graduated 
in  100th  of  an  inch,  is  permanently  mounted 
on  the  test  stand  to  verify  the  diRital  readout. 
A  tool  of  known  length  ts  used  lo  verify  the 
linear  scale  and  digital  readout  before  the 
stdbihzer  actuator  functional  l(i.sl  is 
performed.  The  tool  length  must  be  certified 
at  least  yearly 

f  Lapse  Timer— ^  lapse  timer  is  coupled  to 
the  control  switches  and  the  stabilizer 
actuator  to  monitor  travel  time  during  the 
extend  and  retract  cycles.  The  lapse  timer 
must  measure  seconds  to  be  ar.rur;ile  to  1/ 
100th  of  a  second. 

g.  Tnw  Contreller — The  trim  controller  is 
used  to  simulate  two-speed  input  to  the 
stabilizer  actuator  primary  motor.  The  trim 
controller  part  number  is  EM  2079-6. 

h  Pre-Seiect  Timer— The  pre-select  timer 
IS  used  to  check  stabilizer  actuator  travel  vs 
lime,  voltage,  and  amperage  inputs  in 
accordance  with  the  functional  te.sl 

1  Power  Supply — The  power  supply  is 
variable  through  0-30  volts  DC  and  0^30 
amperes  DC. 

j.  DC  Voltmeter— The  DC  voltmeter  must 
bp  capable  of  measuring  0-30  volts  DC  and 
must  be  certified  at  least  yearly.  The 
voltmeter  is  used  to  monitor  the  voltage         t 
inputs  to  the  stabilizer  actuator  in 
accordance  with  the  functional  test.    . 

k.  DC  Ammeter— The  DC  ammeter  must  be 
capable  of  measuring  0-30  amperes  DC  and 
must  be  certified  at  least  yearly.  The 
ammeter  is  used  to  monitor  the  amperes 
inputs  to  the  stabilizer  actuator  in 
accordance  with  the  functional  test. 

I.  Millivolt  Meter— The  millivolt  meter  is 
used  to  monitor  the  stabilizer  actuator  linear 
potentiometer  for  a  smooth  and  steady  signal 
output.  The  meter  is  0-50  volts  graduated  in 
100  mv  increments. 

m.  Switches — Necessary  switches  installed 
to  operate  the  stabilizer  actuator  primary  and 
secondary  motors  to  extend  or  retract 

n.  A  digital  or  Simpson  260  meter,  nut  a 
part  of  the  test  stand,  is  used  to  verify  the 
resistance  of  the  stabilizer  actuator  linear 
potentiometer  The  digital  or  Simpson  260 
meter  must  be  certified  at  least  every  90 
working  days. 

IVT*  Uoc  »4-234«]  Filed  »  5-04  &-45  am) 
nUJNQ  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  B4-HU-42-AD;  Amdt.  39-4903] 

Airworthiness  Directives;  Lockheed- 
California  Company  IModei  L-101 1-385 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoM:  Final  rale. 

summary:  On  April  19,  1984,  the  FAA 
issued  a  telegraphic  airworthiness 
directive  (AD),  T84-09-51,  to  all  know-n 
operators  of  Lockheed-California 
Company  Model  L-lCni-385  scries 


airplanes.  This  action  wag  prompted  by 
a  report  of  a  rapid  depressurization 
incident  at  35,000  feet  resulting  from  a 
fracture  of  the  negative  pressure  relief 
valve  adapter.  This  AD  requires 
inspection  and  replacement  or  repair,  if 
necessary,  of  the  negative  pressure  relief 
valve  adapter.  This  AD  is  hereby 
published  in  the  Federal  Register  to 
make  it  effective  to  all  persons. 

EFFECTIVE  DATES:  September  11,  1964, 
This  AD  was  effective  earlier  to  all 
recipients  of  Telegraphic  AD  T84-09-51, 
dated  April  19,  1984.  Compliance 
schedule  as  prescribed  in  the  body  of 
the  AD.  unless  already  accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 
Lockheed-California  Company.  PO  Box 
551,  Burbank,  California  91vS26, 
Attention:  Commercial  Support 
Contracts.  Dept.  63-11.  U-33,  B-1.  This 
information  also  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  4344  Donald  Douglas 
Drive,  Long  Beach.  California. 

FOR  FURTHER  tNFOmuiATION  COMTACT 

Mr.  Augusto  Coo.  Aerospace  Engineer, 
Airframe  Branch,  AN'M-lZlL  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach, 
California  90808:  telephone  (213)  548- 
2824. 

SUPPLEMENTARY  INFORMATION:  A 

depressurization  incident  was  reported 
by  an  operator  which  occurred  shortly 
after  the  aircraft  leveled  off  at  FL350. 
The  cabin  altitude  climbed  rapidly  and 
reached  FL230  during  the  emergency 
descent.  The  passenger  oxygen  masks 
deployed  and  the  aircraft  was  leveled  at 
FLlOO  and  returned  to  the  point  of 
departure  where  a  normal  landing  was 
carried  out.  Subsequent  investigation 
revealed  that  one  of  the  two  negative 
pressure  relief  valves,  together  with 
portions  of  its  attachment  adapter,  had 
separated  from  the  rear  pressure 
bulkhead.  The  failure  was  due  to  an 
undersized  wall  thickness  in  the  flange 
radius.  It  has  been  determined  that  all 
flanges,  P/N  6r28~0-:i7,  manufactured 
by  the  spinning  technique  are  suspect  of 
having  similar  problems. 

Since  a  situation  existed  and  still 
exists  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

List  of  Subjects  m  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


Adoption  of  the  Ameodflienl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
ai^v^•o^thines8  directive; 

Lockbeed-Califomia  Company:  Applies  to 
Lockheed  Model  L-l(ni-3«5  series 
airplanes,  certificated  in  all  categoriw. 
Compliance  required  as  Indicated,  unless 
previously  accomplished. 
To  prevent  depressurization  of  the  aircraft 

due  to  the  failure  of  the  negative  pressure 

relief  valve,  accomplish  the  folkiwing-. 
A  Within  1(XI  fligiit  hours  after  the  receipt 

of  this  AD.  unless  previously  accomplished. 

inspect  the  negative  pressure  relief  valve 

mounting  adapters  on  each  aircraft  identified 

as  follows: 

1.  Lockheed  Serial  Numbers  1175  through 
1250. 

2.  Lockheed  Serial  Numbers  lOCl  through 
1174.  Aircraft  which  have  had  either  of  the 
two  negative  pressure  relief  valve  adapters 
replaced  by  the  operator. 

B.  Inspection  and  repair  procedures. 

1.  After  instituting  all  the  prelinunary 
safety  precautions,  gain  access  to  aft  side  of 
the  pressure  bulkhead  through  fire  bottle 
inspection  panel  317  BB  (see  Lockheed 
Maintenance  Manual  MM6-4O-00),  and 
detennine  type  of  adapter  installed.  If 
adapter  does  not  have  circumferential  spin 
marks  and  the  serial  number  is  229  or  lower, 
no  further  inspection  is  required  If  serial 
number  is  230  or  higher,  or  spin  marks  are 
found,  then  additional  inspection  must  be 
p(!rformed 

Note. — Adapter  senal  numbers  are 
identified  by  the  last  three  digits  in  the  senai 
number  block  on  the  decal  located  at  the  12 
o  clock  position  aft  of  the  pressure  bulkhead. 
Spin  marks  are  best  determined  bv  shining 
indirect  light,  such  as  flash  light,  on  the 
adapter  side  wall. 

2  On  aircraft  requiring  further  inspection: 

a.  Cain  access  to  the  forward  side  of  the 
negative  pressure  relief  valve,  (see  Lockheed 
Maintenance  Manual  MM25-42-00). 

b.  On  the  forward  side  of  the  pressure 
bulkhead,  LBL/RBL20,  VVL300.  visually 
inspect  the  adapter  part  of  each  negative 
pressure  relief  valve  in  the  area  of  the  flange 
radius.  Clean  the  area  with  solvent  prior  to 
inspection. 

3.  If  a  crack  is  found,  replace  or  repair  the 
adapter  before  the  next  flight.  Replacement 
adapter  must  be  inspected  prior  to 
installation  and  is  sub)ect  to  the  requirementu 
of  this  AD. 

4.  Installation  of  repair  or  reinforcement 
chps  for  adapter.  Install  300  senet  stainless 
steel  clips,  either  0.50  1/4  hard  or  a040  1/2 
hard  material.  Dimensions  are  0.95-iQdi  wide 
with  0.89  and  1.50-inch  flanges,  and  8i'  bend 
with  0.12-inch  bend  radius.  Install  clips  using 
existing  fastener  holes  through  the  aft 
pressure  bulkhead  and  two  additional 
fasteners  through  the  side  of  the  adapter, 
install  one  at  minimum  of  0.34  inches  and  the 
other  at  minimum  of  O.S«S  inches  front  end  of 
long  leg  of  clip  Fasteners  are  to  be 
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MS20470AD5  rivets,  or  NAS1398M5  rivets,  or 
structural  equivalent. 

a.  For  repair  of  a  cracked  adapter,  stop- 
drill  crack  Vi-inch  diameter,  and  install  a 
minimum  quantity  of  40  clips  per  adapter. 
using  2  of  each  3  attachments  through  the 
pressure  bulkhead. 

b.  For  reinforcement  of  uncracked 
adapters,  install  a  minimum  quantity  of  20 
clips  per  adapter.  Using  1  of  each  3 
attachments  through  pressure  bulkhead. 

5.  II  no  cracks  are  found,  repeat  the 
inspection  per  B.l.  through  B.4..  above,  at 
interval*  not  to  exceed  25  landings. 

6.  Replace  or  reinforce  the  adapter  within 
350  flight  hours  after  the  last  inspection  or 
after  the  receipt  of  this  AD.  whichever  is 
later. 

7.  With  adapter  reinforced  with  the  20  clips 
per  paragraph  B.4.b.,  above,  the  reinspecfion 
intervals  may  be  extended  from  25  landings 
to  1000  landings. 

a  For  adapters  repaired  with  the  40  clips 
per  paragraph  B.4.a..  above,  reinspect  from 
the  aft  side  for  cracks  at  the  aft  fastener, 
common  to  the  clip  and  adapter,  every  500 
landings. 

9.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

This  Amendment  becomes  effective 
September  11, 1984  and  was  effective 
earlier  to  those  recipients  of  telegraphic 
AD  T84-09-51,  dated  April  19, 1984. 

(Sees.  313(a).  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  t354{a),  1421  through  1430.  and  1502): 
49  U.S.C.  108(g)  (Revised,  Pub.  L.  97-^9, 
January  12, 1983);  and  14  CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034:  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  a.s 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FOB  further  information 

CONTACT." 

Issued  in  Seattle.  Washington  on  August 
2Z1984. 

Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

IFR  Doc  84-23482  Filed  **-e4:  »:4S  am) 
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14  CFR  Part  39 

(Docket  No.  84-ASW-36;  Amdt  39-48991 

AirworthineM  Directives;  Garlick 
Helicopters,  Hawkins  &  Powers 
Aviation,  Inc.,  Wilco  Aviation  (Bell)  UH- 
1  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  iTile. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  an  inspection,  and  replacement 
if  necessary,  of  each  main  rotor  blade 
pitch  change  link  clevis  on  military 
(Bel!)  UH-1  series  helicopters.  The  AD  is 
needed  to  detect  an  improperly  repaired 
or  cracked  clevis.  Failure  of  the  clevis 
may  result  in  loss  of  main  rotor  control. 
DATES:  Effective  September  6, 1984. 

Compliance  required  within  the  next 
10  hours'  time  in  service  after  the 
effective  date  of  this  AD  unless  already 
accomplished. 

ADDRESSES:  A  copy  of  the  service 
information  tressage  is  contained  in  the 
Rules  Docket  in  the  Office  of  the 
Regional  Counsel,  FAA,  Southwest 
Region,  4400  Blue  Mound  Road,  Fort 
Worth,  Texas  76106. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  H.  Major,  Helicopter  Policy  and 
Procedures  Staff,  Aircraft  Certification 
Division,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101,  telephone  (817) 
877-2549. 

SUPPt^MENTARY  INFORMATION:  By 

message  dated  July  13, 1984,  the 
Commander  of  (U.S.  Army)  AVSCOM, 
St.  Louis,  Missouri,  issued  a  safety  of 
flight  message  requiring  an  immediate 
inspection  of  each  main  rotor  pitch 
change  link  clevis  Part  Number  (P/N) 
204-011-136-1  (FSN  534O-0O-«39-3934)) 
on  UH-1  series  helicopters.  A  fatigue 
fracture  of  the  clevis  reportedly 
occurred  in  a  recent  UH-lH  helicopter 
accident.  An  analysis  revealed  the 
clevis  had  been  replated  and  the 
fracture  may  be  associated  with  the 
replating  process.  Fracture  of  a  pitch 
change  link  clevis  may  result  in  loss  of 
main  rotor  control. 

Since  this  condition  is  likely  to  exist 
or  develop  on  UH-1  series  helicopters 
certificated  in  the  restricted  category  for 
the  civil  market,  an  AD  is  being  issued 
that  requires,  within  10  hours  of  service, 
a  one-time  inspection  of  each  clevis  for 
possible  replating  and  for  cracks  in  the 
threads.  A  replated  or  cracked  part  must 
be  removed  before  further  flight. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 


public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days.  Each  of  the  three 
restricted  category  type  certificate 
owners  was  advised  by  FAA  letter 
dated  July  20, 1984,  of  the  military  safety 
of  flight  message.  Only  one  type 
certificate  owner  responded  by  letter 
dated  July  23, 1984,  and  he  advised 
operators  or  customers  of  UH-1  aircraft 
to  comply  with  the  military  message. 
Copies  of  these  letters  are  in  the'docket 
file. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
since  it  applies  to  approximately  34 
helicopters  for  an  estimated  cost  of 
S5,000  or  S150  per  aircraft.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under 

the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Garlick  Helicopters.  Hawkins  &  Powers 
Aviation,  Inc.,  Wilco  Aviation  (Bell 
Helicopter  Textron,  Inc.):  Applies  to  Model 
UH-1  series  helicopters  certificated  in 
restricted  category. 

Compliance  is  required  within  10  hours' 
time  in  service  after  the  effective  date  of  this 
AD.  unless  already  accomplished. 

To  detect  any  improperly  repaired  or 
cracked  main  rotor  pitch  change  link  clevis 
and  to  prevent  possible  failure  of  a  clevis, 
accomplish  the  following  one-time  inspection 
of  each  clevis,  P/N  204-011-136-1  (FSN) 
5340-00-839-3934). 

(a)  Visually  inspect  the  exposed  surfaces  of 
the  clevis  using  a  5-power  or  higher 
magnifying  glass.  If  any  surface  with  pits  has 
a  golden  or  silver  color  within  a  pit,  the  clevis 
has  been  replated  and  must  be  removed 
before  further  flight. 

(b)  Visually  inspect  the  exposed  threaded 
area  of  the  clevis  shank,  above  ttie  jam  nut, 
for  crack  indications.  If  a  crack  indication  is 
found,  the  part  must  be  removed  and 
additionally  inspected  for  cracks  using 
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magnetic  particle  or  equivalent  inspection 
method. 

(c)  If  a  clevis  has  been  replated  or  has  a 
crack,  the  clevis  must  be  removed  before 
further  flight.  Install  a  serviceable  clevis  as 
prescribed  in  the  appropriate  military  model 
maintenance  or  overhaul  manual. 

(d)  Compliance  with  L'H-1  series  aircraft 
military  message  dated  July  13. 1984.  from 
Commander  AVSCOM  satisfies  this  AD. 

This  amendment  becomes  effective 
Septembers,  1984. 

(Sees.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354(a), 
1421.  and  1423);  49  U.S.C.  106(g)  (Revised, 
Pub.  L.  97-449,  January  12, 1983);  14  CFR 
11.89) 

Issued  in  Fort  Worth,  Texas,  on  August  1* 
1984 

F.  E.  Whitfield, 

Acting  Director.  Southwest  Region. 

|FR  One  84-234«0  Filed  9-5-84.  845  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  84-ANE-12;  Amendment  39- 
4907) 

Airworthiness  Directives;  Avco 
Lycoming 

AGENCY:  Federal  Aviation 
Administration.  (FAA),  DOT. 
action:  Final  rule,  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  certain  Lycoming 
reciprocating  engines  and  requires 
replacement  with  a  new  engine  cylinder 
assembly.  The  AD  is  necessary  to 
prevent  cracking  of  cylinder  heads 
which  could  lead  to  cylinder  burn 
through,  engine  failure  and  potential 
engine  fire.  In  order  to  reduce  these 
risks,  cylinders  are  to  be  replaced  with 
cylinders  which  have  improved  fatigue 
properties. 

DATES:  Effect! le—SepiembeT  20, 1984, 
Compliance  is  required  as  set  forth  in 
the  AD.  Comments  related  to  the 
amendment  must  be  received  on  or 
before  October  9.  1984, 

ADDRESSES:  Comments  on  the  proptsal 
may  be  mailed  in  duplicate  to  Office  of 
Regional  Counsel.  Attn:  Rules  Docket 
No.  84-ANE-12.  FAA,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803. 

Comments  may  be  inspected 
weekdays,  except  federal  holidays, 
between  8:00  a.m.  and  4:30  p.m. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Irving  Mankiita,  ANE-174,  New  Ycrk 
Aircraft  Certification  Office,  FAA,  181 
South  Franklin  Avenue,  Room  202, 


Valley  Stream,  New  York  11581, 
telephone  (516)  791-7421.  - 

SUPPLEMENTARY  INFORMATION: 

Inspection  of  cylinder  assemblies  of  an 
Avco  Lycoming  LTIO/TIO-540-V2AD 
engine  in  an  airplane  with  442  hours 
total  time  uncovered  cracks  in  all  intal.e 
valve  seat  areas.  This  inspection  was 
prompted  by  findings  of  cylinder  head 
cracks  in  the  area  of  the  intake  valve 
seat  during  the  150-hour  endurance  test 
of  a  new  series  engine  which  was  being 
tested  with  the  same  cylinder 
assemblies  as  the  LTl6/TIO-540-V2AD. 
A  second  engine  from  the  same  airplane 
referenced  above  was  removed  and 
subjected  to  test  stand  operation.  Total 
time  on  this  engine  at  present  is  600 
hours  without  failure. 

The  inspection  of  the  LTI 0/TI 0-540- 
V2AD  engine  was  a  precautionary 
measure  unrelated  to  any  service  failure. 
Furthermore,  this  engine  successfully 
passed  a  150  hour  endurance  test  during 
its  certification.  In  addition,  uncovering 
the  cracks  requires  destructive  testing 
since  they  are  not  detectable  visually, 
Nevertheless,  crack  propagation  could 
lead  to  cylinder  burn  through,  engine 
failure  and  potential  fire  damage. 

Since  a  situation  exists  that  may 
result  in  the  loss  of  an  aircraft, 
immediate  adoption  of  this  regulation  is 
required.  It  is  found  that  notice  and 
public  procedures  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
public  procedures,  comments  are  invited 
on  the  rule. 

When  the  comment  period  ends,  the 
FAA  will  use  the  comments  submitted, 
together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
AD  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule.  Send 
•comments  to  Federal  Aviation 
Administration,  Office  of  Regional 
Counsel.  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803. 


List  of  Subjects  in  14  CFR  Part  39 

Engine.  Aircraft,  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Avco  Lycoming:  Applies  to  all  Avco 

Lycoming  LTIO-540-V2AD  and  710-540- 
V2AD  model  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished.  Cracks  have  occurred 
in  the  area  of  the  intake  valve  seat  of  the 
cylinder  head  in  the  above  engine  models. 

To  prevent  possible  failure  of  the  engine 
cylinder  assembly.  P/N  LW-18852, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  of  time-in- 
service  after  the  effective  date  of  this  AD.  or 
prior  to  accumulating  550  hours  time-in- 
service,  whichever  occurs  later,  replace  all  P/ 
,\  LW-18852  cylinder  assemblies  with 
cylinder  retrofit  kit,  P/N  LW-19297-S, 
Cylinder  part  number  identification  is  located 
on  the  cylinder  head  casting  m  the  rocker  box 
area. 

(b)  In  accordance  with  FAR  21  197  and 
21.199.  the  aircraft  may  t>e  flown  to  a  location 
where  the  inspections  or  alterations  required 
by  this  AD  can  be  performed 

This  amendment  becomes  effective  on 
September  20, 1984. 

(Sees.  313(a).  601,  and  603.  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421.  and  1423):  (49  U.S.C.  106(g]  revised.  Pub. 
L.  97-449.  Januarj'  12. 1983);  14  CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow  the 
procedures  of  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe  condition  in 
aircraft.  It  has  been  further  determined  that 
this  document  involves  an  emergency 
regulation  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February  26. 
1979).  If  this  action  is  subsequently 
determined  to  involve  a  significant 
regulation,  a  final  regulatory  evaluation  or 
analysis,  as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  "FOff  FURTHER  INFORMATION 
CONTACT". 

Issued  in  Burlington.  Massachusetts,  on 
August  27. 1984. 

Robert  E.  Whittington. 

Director.  Netv  England  Region. 

(FR  Dt>c  84-23524  Filed  9-5-84  8  45  am] 
BILUNO  COOC  4t10-13-N 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

15  CFR  Part  4 

Update  of  Location  of  Freedom  of 

Information  Act  Reference  Facilities; 

and  Delegation  of  Initial  Denial 

AuttKKtty 

AOfMCV:  Department  of  Cenunerce. 
action:  Final  rule.  ' 


•umiAHY:  The  Department  of 
Commerce  revises  Appendices  B  and  C 
of  its  Freedom  of  Information  Act  rules. 
Appjcndix  B  contains  the  names  and 
addresses  of  the  Departments  Freedom 
of  Information  public  facilities. 
Appendix  C  lists  the  officials  authorized 
to  make  initial  denials  for  Freedom  of 
Information  requests. 
EFFECnvi  date:  September  8, 1984. 

FOR  FUHTMCR  MFOfUMATION  CONTACT: 
Mrs.  Geraldine  P.  LeBoo,  U.S. 
Department  of  Commerce,  Office  of 
Information  Resources  Management, 
Washington,  DC  20230,  (202)  377^217. 
SUPPtEMENTARV  INFORMATION: 

Appendices  B  and  C  are  revised  to 
reflect  changes,  due  to  reorganization,  of 
officials  authorized  to  make  ini*;dl 
denials,  and  changes,  due  to  relocation, 
of  several  Freedom  of  Information 
public  facilities.  Since  these  revisions 
involve  internal  agency  procedures,  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  provisiwis  requiring  notice  of 
proposed  rulemaking,  opportimity  for 
public  participation,  and  delay  in 
effective  date  are.  inapplicable.  Also, 
this  regulation  is  not  significant  under 
Executive  Order  12291.  This  revision 
does  not  require  a  change  of  burden  or 
imposition  of  a  new  burden  on  the 
public  as  defined  by  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
The  revisions  to  the  Department  of 
Commerce  Freedom  of  Information  Act 
rules.  Appendices  B  and  C.  are  as 
follows: 

All  references  to  the  Bureau  of  Industrial 
Economics  are  deleted  as  that  agency  was 
merged  into  another  component  of  the 
Department,  the  International  Trade 
Administration. 

Revisions  to  Appendix  B  are:  changes  in 
address  and/or  telephone  number  of  the 
public  reference  facilities  of  the  Minority 
Business  Development  Agency.  National 
Telecommunications  and  information 
Admmistration,  Patent  and  Trademark 
Office.  Bureau  of  the  Census,  National 
Oceanic  and  Atmospheric  Administration. 
Bureau  of  Economic  Analysis,  and  the 
Economic  Development  Administration. 

Revisions  to  Appendix  C  reflect 
organizational  changes  or  the  selection  of 
different  officials  with  initial  denial  authority 
in  the  following  Departmental  components: 
International  Trade  Admmistration,  Minority 


Business  Developnuent  Agency.  National 
Telecommunications  and  Information 
Administration.  United  States  Travel  and 
Tourism  Administration,  Bureau  of  the 
Census.  National  Oceanic  and  Atmospheric 
Administration,  and  the  Office  of  the 
Secretary. 

List  of  Subjects  in  15  CFR  Part  4 

Freedom  of  information. 

For  the  reasons  set  out  in  the 
Preamble,  15  CFR  Part  4  is  amended  as 
set  forth  below. 

Appendix  B  is  revised  to  read  as 
follows: 

Appendix  B — Freedom  of  Information  Public 
Facilities  and  .Addresses  for  Requests  for 
Records 

The  following  public  reference  facilities 
have  been  established  within  the  Department 
of  Commerce  (a)  of  the  public  inspection  and 
copying  of  materials  of  particular  units  of  the 
Department  under  5  U.S.C.  5.52(a)(2),  or 
determined  to  be  available  for  response  to 
requests  made  under  5  U.S.C.  552|a)(3);  (b)  for 
furnishing  information  and  otherwise 
assisting  the  public  concerning  Departmental 
operations  under  the  Freedom  of  Information 
Act:  and  (c)  as  addresses,  in  some  instances, 
for  the  receipt  and  processing  of  requests  for 
records  under  5  U.SC.  552(a)(3).  Units  having 
separate  mailing  addresses  are  noted  below. 
Requests  should  be  addressed  to  the  unit 
which  the  requestor  knows  or  has  reason  to 
believe  has  possession  or  control  or  has 
primary  concern  with  the  records  sought. 
Otherwise,  requests  should  be  addressed  to 
the  Central  Reference  and  Records  Inspection 
Facility. 

Department  of  Commerce  Freedom  of 
/p  format  ion  Centra]  Reference  and  Records 
Inspection  Facility,  Room  6628,  Department 
of  Commerce,  Hoover  Building,  14th  Street 
between  Constitution  Avenue  and 
Pennsylvania  Avenue.  NW.,  Washington, 
DC.  20230.  Phone  (202)  377-4217.  This  facility 
serves  the  Office  of  the  Secretary  and  all 
other  units  of  the  Department  not  identified 
below  as  explained  at  15  CFR  4.4  (c)  and  (d). 

Bureau  of  the  Census.  Fretdom  of 
Information  Request  Control  Desk,  Room 
2428,  Federal  Building  3,  Washington,  DC 
20233. 

Bureau  of  Economic  Analysis.  Public 
Reference  Facility.  Room  1115.  Tower 
Building,  1401  K  Street.  NW.,  Washington. 
DC.  .Mailing  address:  Freedom  of  Information 
Control  Desk,  Office  of  Administration, 
Office  of  Economic  Affairs.  Room  4079 
Herbert  Hoover  Building.  14th  Street  between 
Constitution  and  Pennsylvania  Avenues  NW., 
Washington.  DC  20230.  Phone  377-0037. 

Economic  Development  Adminjstration, 
Fraedom  of  Information  Records  Inspection 
Facility.  Room  7001,  Department  of 
Commerce.  Hoover  Building,  14th  Street 
between  Constitution  Avenue  and 
Pennsylvania  Avenue.  NVy..  Washington.  DC 
20230.  Phone  (202)  377-4687.  Mailing  address 
of  Regional  EDA  offices: 

Philadelphia  Regional  Office,  EDA.  U.S. 
Department  of  Commerce.  Freedom  of 
Information  Request  Control  Desk,  Federal 
Reserve  Bank  Building,  Room  600, 105  North 
7th  Street.  Philadelphia,  Pennsylvania  19106. 


Atlanta  Regional  Office,  EDA.  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk,  Suite  700, 
1365  Peachtree  Street,  NE.,  Atlanta,  Georgia 
30309. 

Denver  Regional  Office,  EDA,  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk,  Suite  300, 
333  West  Colfax,  Denver,  Colorado  80202. 

Chicago  Regional  Office.  EDA,  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk,  175  West 
Jackson  Boulevard,  Suite  A-1630.  Chicago. 
Illinois  60604. 

Seattle  Regional  Office.  EDA.  U.S. 
Department  of  Commerce.  Freedom  of 
Information  Request  Control  Desk,  1700 
Westlake  North.  Suite  500,  Seattle. 
Washington  98109. 

Austin  Regional  Office,  EDA,  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk,  American 
Bank  Tower.  Suite  800,  221  West  Sixth  Street 
Austin,  TX  78701. 

Internationa/  Trade  Administration. 
Freedom  of  Information  Records  Inspection 
Facility,  Room  4001B,  Department  of 
Commerce,  Hoover  Building.  14th  Street 
between  Constitution  Avenue  and 
Pennsylvania  Avenue,  NW.,  Washington.  DC 
20230.  Phone  (202)  377-3031. 

Minority  Busmess  Development 
Administration.  Freedom  of  Information 
Office,  Room  5089,  Department  of  Commerce, 
Hoover  Building.  14th  Street  between 
Constitution  Avenue  and  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20230.  Phone 
(202)  377-5045. 

National  Bureau  of  Standards.  Freedom  of 
Information  Records  Inspection  Facility. 
Room  E106,  Administration  Building, 
Gaithersburg.  Maryland.  Phone  (301)  921- 
3444.  Mailing  address;  National  Bureau  of 
Standards,  Freedom  of  Information  Request 
Control  Desk,  Room  A1105,  U.S.  Department 
of  Commerce,  Washington,  DC  20234 
(Gaithersburg,  Maryland). 

National  Oceanic  and  Atmospheric 
Administration.  Public  Reference  Facility, 
Freedom  of  Information  Office  (MB/IMS33), 
Room  4225,  Department  of  Commerce, 
Hoover  Building.  14th  Street  between 
Constitution  Averue  and  Pennsylvania 
Avenue,  NW.,  Vv'ashington,  DC  20230 

National  Technical  Information  Service. 
Freedom  of  Information  Request  Control 
Desk,  52a5  Port  Royal  Road.  Springfield, 
Virginia  22161.  Phone  (703)  487-4634. 

National  Telecommunications  and 
Information  Administration.  Freedom  of 
Information  Request  Control  Desk,  Room 
4717,  Department  of  Commerce,  Hoover 
Building,  14th  Street  between  Constitution 
.Avenue  and  Pennsylvania  .Avenue,  NW., 
Washington,  DC  20504  Phone  (202)  377-1816. 

Patent  and  Trademark  Office,  Freedom  of 
Information  Records  Inspection  Facility, 
Room  12C08,  Building  ge  a06se0.0662.  Crj'stal 
Gateway.  Arlington.  Virginia.  Phone  (703) 
557-4033.  Mailing  address:  Patent  and 
Trademark  Office,  Freedom  of  Information 
Request  Control  Desk,  Box  50,  Washington. 
DC  20231. 

United  States  Travel  and  Tourism 
Administration,  Freedom  of  Information 
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Request  Control  Desk,  Room  1524. 
Department  of  Commerce.  Hoover  Building, 
14th  Street  between  Constitution  Avenue  and 
Penns\^vania  Avenue,  NW.,  Washington.  DC 
20230  Phone  (202)  377-3811. 

Appendix  C  is  revised  to  read  as 
follows: 

Appendix  C— Officials  Authorized  To  Make 
Initial  Denials  of  Requests  for  Records 

The  following  ofFicials  of  the  Department 
have  been  delegated  authority  to  initially 
deny  requests  for  records  of  their  respective 
units  for  which  they  are  responsible.  [The 
listings  are  subject  to  change  because  of 
organizational  changes  or  new  delegations. 
Accordingly,  the  Chief.  Information 
Management  Division,  is  specifically 
authorized  to  amend  or  revise  this  Appendix 
from  time  to  time  in  order  to  reflect  such 
changes) 

Office  of  the  Secretary: 

Office  of  the  Deputy  Secretary: 
Associate  Deputy  Secretary 
Office  of  Business  Liaison: 

Director 
Office  of  Consumer  Affairs: 

Director 
Office  of  the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 
Affairs: 
Deputy  Assist.int  Secretary  for 
Congressional  Affairs 
Office  of  the  Inspector  General: 
Counsel  to  the  Inspector  General 
Deputy  Counsel  to  the  Inspector  General 
Office  of  the  General  Counsel: 
Deputy  General  Counsel 
Assistant  General  Counsel  for 

Administration 
Director.  Office  ■)f  Intelligence  Liaison 
Office  of  Fhiblic  A.^airs: 

Deputy  DirectO! 
Office  of  the  Und  r  Secretary  for  Economic 
Affairs: 
Administrative  Officer 

Office  of  the  Assistant  Secretary  for 

Administration: 

Office  of  the  Ad  ninistrative  Law  Judge: 

Office  Manager 
Office  of  Finance  and  Federal  Assistance: 

Director 
Office  of  .Management  Analysis  and  Control: 

Director 
Office  of  the  Director  for  Planning.  Budget 
and  Evaluation: 

Director 
Office  of  Budget: 

Director 
Office  of  Program  Planning  and  Evaluation: 

Director 
Office  of  the  Director  for  Personnel  and  Civil 
Rights: 

Director 
Office  of  Perscnnel: 

Director 
Office  of  Personnel  Operations: 

Director 
Office  of  Civil  Rights: 

Director 
Office  of  the  Director  for  Management  and 
Information  Systems: 

Director 
Chief,  Information  Management  Division 


Office  of  the  Director  for  Procurement  and 
Administration  Services: 

Director 
Office  of  Procurement  Management: 

Director 
Office  of  Procurement  Operations: 

Director 
Office  of  Administrative  Ser\'ices  Operations: 

Director 
Office  of  Buildings  Management: 

Director 
Office  of  Security: 

Director 
Office  of  Small  and  Disadvantaged  Business 
L'tilization 

Director 

Bureau  of  the  Census: 

Associate  Director  for  Management  Services 

Bureau  of  Economic  Analysis: 

Deputy  Director 

Economic  Development  Administration: 
Chief  Counsel 
Assistant  Chief  Counsel 

Regional  Counsels 

International  Trade  Administration: 

International  Economic  Policy 
Director.  Office  of  Policy  Coordination 
Director.  Office  of  Multilateral  Affairs 
Director.  Office  of  the  European 

Community 
Director.  Office  of  the  Non-European 

Community  Europe 
Director.  Office  of  the  USSR  and  Eastern 

Europe 
Director.  Office  of  Noith  America 
Director.  Office  of  Mexico  and  the 

Caribbean  Basin 
Director.  Office  of  South  America 
Director.  Office  of  the  Peoples  Republic  of 

China  and  Hong  Kong 
Director.  Office  of  Japan 
Director.  Office  of  the  Pacific  Basin 
Director.  Office  of  Africa 
Director.  Office  of  the  Near  East 
Director,  Office  of  South  .Asia 
Trade  Administration: 
Hearing  Commissioner 
Deputy  to  the  Deputy  Assistant  Secretary 

for  Import  Administration  (Policy) 
Director.  Office  of  Antiboycott  Compliance 
Director.  Office  of  Export  Enforcement 
Director.  Office  of  Industrial  Resource 

Administration 
Director,  Office  of  Export  Administration 
Deputy  Director.  Office  of  Export 

Administration 
Director.  Foreign  Trade  Zones  Staff 
Director.  Statutory  Import  Programs  Staff 
Director.  Office  of  Investigations 
Director.  Office  of  Compliance 
Director.  Office  of  Policy 
Trade  Development: 

Deputy  Assistant  Secretary  for  Trade 

Adjustment  Assistance 
D;rector,  Office  of  Planning  and 

Coordination 
Director,  Office  of  World  Fairs  and 

International  Expositions 
Director.  Office  of  Trade  Finance 
Director,  Office  of  Industrial  Assessment 
Director.  Office  of  Trade  and  Industrial 

Information 


Director.  Office  of  Program  and  Resource 

Management 
Director.  Office  of  Textiles  and  Apparel 
Director.  Office  of  Aerospace  Policy  and 

Analysis 
Director.  Office  of  Aerospace  Market 

Development 
Director.  Office  of  Automotive  Industrj' 

Affairs 
Director.  Office  of  Consumer  Goods 
Director,  Office  of  Chemicals  and  Allied 

Products 
Director.  Office  of  Energy 
Dh-^ctor.  Office  of  Metals.  Minerals  and 

Primary  Commodities 
Director.  Office  of  Forest  Products  and 

Domestic  Construction 
Director.  Office  of  General  Industrial 

Machinei7 
Director.  Office  of  Special  Industrial 

.Machinery 
Di,-ector,  Office  of  International  Major 

Projects 
Director.  Office  of  Computers  and  Business 

Equipment 
Director,  Office  of  Components  and 

Related  Elquipment 
Director.  Office  of  Telecommunications 
Director,  Office  of  Instrumentation  on 

Medical  Sciences 
Director.  Office  of  Ser\-ice  Industnes 
Director.  Office  of  Export  Trading 

Company  Affairs 
US.  and  Foreign  Commercial  Service: 
Director.  Office  of  Foreign  Service 

Personnel 
Director.  Office  of  Planning  and 

Management 
Director,  Office  of  Foreign  Operations 
Director,  Office  of  Domestic  Operations 
Director.  Office  of  Event  Management  and 

Support  Services 
Director.  Office  of  Trade  Information 

Sersices 
Director.  Office  of  Commercial 

Communications 
Administration: 
Director.  Office  of  Organization  and 

Management  Support 
Director,  Office  of  Personnel 
Director,  Office  of  Financial  Management 
Director.  Office  of  Information  Resources 

Management 
Deputy  Under  Secretary  for  International 

Trade: 
Director.  Office  of  F*ub!ic  Affairs 

Minority  Business  Development  Agency: 
Freedom  of  Information  Officer 

National  Bureau  of  Standards: 
Deputy  Director  of  Administration 

National  Oceanic  and  Atmospheric 
Administration: 

Deputy  Administrator 

Associate  Administrator 

Director.  Office  of  Public  Affairs 

Director.  NOAA  Corps 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management 
Assistant  Administrator  for  Fisheries 
Assistant  Administrator  for  Weather  Ser\'ice 
Assistant  Administrator  for  Elnvironmental 

Satellite.  Data,  and  Information  Se-^ice 
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Asswtant  Admiiuttrator  for  Oceanic  and 

Atmospheric  Research 
Director,  Environmental  Research 

Laix>ratories 

Director  Office  of  Administrative  and 

Technical  Services 
Director.  Regional  Administrative  Support 

Center  Operations  Office 
Director,  National  Capital  Administrative 

Support  Center 
Director.  Eastern  Administrative  Support 

Center 
Director.  Central  Administrative  Support 

Center 
Director.  Mountain  Administrative  Support 

Center 
Director.  Western  Administrative  Support 

Center 

National  Technical  Information  Services: 

Director 

Chief,  Management  Analysis  Division 

National  Telecommunications  and 
Information  Administration: 

Deputy  Assistant  S*>cretai^ 
Chief  Coun»el 

Patent  and  Trademark  Office: 
Solicitor  of  Patents 
Deputy  Solicitor  of  Patei'.ts 

L'n  I  ted  States  Travel  and  Tourism 
Administration- 

Under  Secretary 

Director,  Office  of  Management  and 

Administration 
(5  use.  552.  as  amended  by  Pub.  L.  93-502 
and  Pub  L.  94-»09:  5  U  S  C.  553:  5  U.S.C.  301: 
Reorganization  Plan  .No.  5  of  1950) 

Dated:  AugusI  30.  1984 
Marilyn  S.  McLennan. 
Chif"'.  Information  Management  Division, 
Office  of  the  Information  Resources 
Management. 

(FT)  [Xk  »4-235«!  V'.led  'i-5-m.  ft «  am) 
BIUJNG  CODE  3SI0-CW-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  51 

IT  D.  7975] 

Temporary  Regulations  Relating  to 
Elections  and  MisceHaneous  Matters 
Under  Section  338  of  ttie  Internal 
Revenue  Code 

agency:  Internal  Revenue  Service, 

Trnasury. 

ACTION:  Temporary  regulations. 


SUMMARY:  This  document  redesignates 

and  amends  (as  redesignated) 
temporary  regulations  i^iating  to 
elections  and  miscellaneous  matters 
under  section  224  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA),  as  amended  by  the  Technical 
Corrections.Act  of  1982  (TCA)  and  the 


Tax  Reform  Act  of  1984  (TRA).  This 
document  provides  guidance  to 
taxpayers  primarily  with  respect  to  the 
amendments  made  by  the  TRA.  The  text 
of  §  1.338-lT  as  redesignated  and 
amended  by  this  document  also  serves 
as  the  text  of  the  proposed  regulations 
46ross-referenced  in  the  notice  of 
proposed  rulemaking  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

DATES:  The  amendments  made  by  these 
temporary  regulations  to  §  1.338-lT  (as 
redesignated  by  this  document)  apply  to 
stock  acquisitions  made  after  August  31, 
1982.  The  amendments  made  by  these 
temporary  regulations  to  §  1.338-2T  (as 
redesignated  by  this  document)  apply  to 
stock  acquisitions  made  after  August  31. 
1980.  and  before  September  1. 1982.  The 
am.endment  made  by  these  temporary 
regulations  to  §  1.338-3T(a)  (as 
redesignated  by  this  document)  applies 
to  acquisitions  subject  to  section  338 
that  occur  before  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  H.  Pellervo  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington 
D.C.  20224  (Attention:  CC:LR.T)  (202- 
566-3458.  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  redesignates  and 
amends  temporary  regulations  relating 
to  elections  and  miscellaneous  matters 
under  section  338  of  the  Internal 
Revenue  Code  of  1954  (the  "Code"),  as 
added  by  section  224  of  TEFRA  (Pub.  L. 
No.  97-248:  96  Stat.  485)  and  as  amended 
by  section  306(a)(8)  of  the  TCA  (Pub.  L. 
No.  97^i48;  96  Stat.  2402)  and  section 
712(k)  of  the  TRA  (Pub.  L.  No.  98-369;  98 
Slat.  494).  Those  temporary  regulations 
were  published  in  the  Federal  Register 
on  February  8, 1984  (49  FR  4722)  and  are 
contained  in  26  CFR  Part  5f.  Temporary 
Income  Tax  Regulations  under  TEFRA 
(§§  5f  3.38-1,  5f.338-2,  and  5f.338-3).  This 
document  redesignates  those  temporary 
regulations  as  temporary  regulations 
under  Part  1  of  Title  26  of  the  Code  of 
Federal  Regulations  (§§  1.338-lT.  1.338- 
2T.  and  1.338-3T).  All  subsequent 
references  are  to  the  redesignated 
sections.  The  amendments  made  by  this 
document  will  remain  in  effect  until 
superseded  by  later  temporary  or  final 
regulations  relating  to  these  matters. 

Temporary  Extension  of  Time  To  Make 
Section  338  Elections  Remains  in  Effect 

The  temporary  regulations  as 
published  on  February  8. 1984,  provide 
that  elections  under  section  338  for 
acquisitions  occurring  after  August  31. 


1982,  need  not  be  filed  until  the  later  of 
the  60th  day  after  the  date  of  publication 
of  the  next  set  of  temporary  regulations 
under  section  338  or  the  otherwise 
applicable  due  date.  The  60-day  period 
also  applies  to  several  other  provisions 
in  the  temporary  regulations.  Section 
1.338-lT(f)(7)(ii)  and  1.338-2T(e)(6)  (time 
to  select  taxable  year  of  new  target): 
§§  1.338-lT(h)  and  1.338-2T{h)  (waiver 
of  certain  additions  and  times  to  act); 
and  §  1.338-lT(jl(2)  (perfecting 
declaration  relating  to  elections  under 
section  338  made  notwithstanding 
suspension  applicable  to  certain 
corporations).  The  60-day  extension 
remains  in  effect  under  the  temporary 
regulations  as  amended  by  this 
document.  This  document  clarifies  that 
the  temporary  regulations  referred  to  in 
the  60-day  extension  will  be  contained 
in  a  new  §  1.338-4T. 

Summary  of  Amendments  to  the 
Temporary  Regulations 

Due  Date  for  Filmg  Section  338 
Elections' for  Qualified  Stock  Purchases 
Occurring  After  A  ugust  31.  1982 

The  TRA  amends  section  338(g)(1)  of 
the  Code  to  require  that,  except  as 
otherwise  provided  in  regulations,  an 
election  must  be  made  on  or  before  the 
15th  day  of  the  9th  month  beginning 
after  the  month  in  which  the  acquisition 
date  occurs.  (Section  338(g)(1) 
previously  required  elections  to  be  made 
within  75  days  after  the  acquisition  date, 
except  as  otherwise  provided  in 
regulations.)  This  document  conforms 
the  temporary  regulations  to  this  change. 
Section  1.338-lT  (c)  and  (k)(l). 

Statement  of  Section  338  Election 

This  document  makes  several  changes 
relating  to  the  contents  of  the  statement 
of  election.  Under  section  338(fl(2).  if  a 
purchasing  corporation  makes  a 
qualified  stock  purchase  of  a 
corporation  (first  target)  and,  within  a 
specified  period,  makes  a  qualified  stock 
purchase  of  another  corporation  (second 
target)  that  is  the  target  affiliate  of  the 
first  target,  then  a  section  338  election 
generally  cannot  be  made  for  the  second 
target  if  an  election  is  not  made  for  the 
first  target.  Under  new  §  1.338- 
lT(d)(l|(iv),  elections  filed  after  October 
9. 1984  must  include  a  statement  that  a 
section  338  election  is  not  barred  by 
section  338(f)(2). 

New  §  1.338-lT(dlf2)  clarifies  that,  if 
the  purchasing  corporation  is  included 
in  a  consohdated  return  for  its  taxable 
year  m  which  the  section  338  election  is 
made,  the  common  parei-.f  included  in 
the  consolidated  return  is  its  sole  agent 
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for  purposes  of  making  the  section  338 
election. 

New  section  338(h)(8)  of  the  Code,  as 
added  by  the  TRA.  provides  for 
aggregation  of  stock  purchases  made  by 
se\eral  members  of  an  affiliated  group, 
so  that  a  quahfied  stock  purchase  may 
be  made  after  August  31, 1982.  by 
several  corporations  in  the  aggregate 
even  if  they  do  not  join  in  a 
consolidated  return.  Accordingly,  this 
document  adds  a  new  paragraph  (d)(3) 
to  §  1.339-lT,  which  provides  guidance 
on  filing  the  statement  of  election  when 
several  corporations  constitute  the 
"purchasing  corporation." 

Under  amended  §  1.338-lT(c).  if  a 
section  338(g)  election  for  one  target 
causes  section  338(a)  to  apply  to  another 
target  by  reason  of  the  consistency  rule 
of  section  338(f)(1).  a  statement  of 
election  is  needed  only  for  the  first 
target.  Under  amended  §  1.338-lT(e)(1). 
disrussed  in  more  detail  below,  a 
schedule  attached  to  the  statement  of 
election  provides  mformation  on  all 
corporations  subject  to  the  statement  of 
election  by  reason  of  section  338(f)(lJ. 

Amendments  to  Waiver  Rules 

Section  1.338-lT(h)(l),  as  published 
on  February  8, 1984.  waives  certain 
additions  to  tax  that  arise  prior  to  the 
dose  of  the  60th  day  after  the  date  of 
publication  of  temporary  regulations 
§  1  338-4T,  provided  that  corrective 
action  is  taken  on  or  before  that  day.  In 
addition,  those  temporary  regulations 
permit  certain  otherwise  untimely 
actions  to  be  taken  before  the  close  of 
that  60th  day.  Section  5f.338-l  (f)(7)(ii) 
and  {h](2).  These  rules  were  made 
inapplicable  after  the  expiration  of  the 
60-day  extension  because  the  then 
applicable  75-day  period  within  which 
to  file  a  section  338  election  (under  pre- 
TR.'\  law)  obviated  the  need  for  such 
rules.  Because  the  TRA  significantly 
lengthened  the  time  within  which 
section  338  elections  may  be  filed,  the 
waiver  rules  are  made  applicable  to 
certain  additions  to  tax  arising  on  or 
before  the  later  of  the  60th  day  after  the 
date  of  publication  of  temporary 
rei^iilations  §  1.338-^T  or  the  last  day  for 
filing  the  section  338  election  and  to 
certain  actions  that  are  untimely  as  of 
the  later  of  that  60th  day  or  last  day, 
provided  that  corrective  action  is  taken 
on  or  before  the  later  of  that  6Gth  day  or 
last  day. 

Section  1.338-lT(hl{l)  only  waives, 
additions  that,  by  statute,  are  excusable 
upon  a  showing  of  reasonable  cause. 
Thus,  for  example,  the  waiver  does  not 
apply  to  the  addition  for  failure  to  pay 
estimated  tax  under  section  6655.  Under 
new  section  3381  hUl3)  as  added  by  the 
TRA.  however,  tax  attributable  to  the 


deemed  sale  of  assets  under  section 
338(a)  is  not  taken  into  account  for 
purposes  of  section  6655. 

It  was  called  to  the  attention  of  the 
Treasury-  that  §  1.338-lT(h)(2)  (relating 
to  elections  made  on  a  late-filed  return) 
does  not  apply  if  there  is  no 
underpayment  of  tax  with  respect  to  a 
late-filed  return  and  therefore  no 
addition  to  tax  for  failure  to  file  a  return. 
This  document  amends  §  1.338-lT(h){2) 
so  that  it  applies  in  such  cases. 

Filing  of  Schedule  of  Corporations  and 
Related  Materials:  Consequence  of 
Failure  To  Comply 

Section  1.336-lT(e)(l),  as  revised  by 
this  document,  requires  that  a  schedule 
of  co.'-porations  subject  to  a  statement  of 
election  by  reason  of  section  338(f)(1) 
must  be  attached  to  the  statement  of 
election.  If  an  election  filed  on  or  before 
December  5. 1984.  does  not  include  the 
schedule,  the  requirement  of  this 
provision  will  be  satisfied  if  the 
schedule  is  filed  on  or  before  [THAT 
D.A.YJ  (with  a  copy  of  the  previously 
filed  statement  of  election  attached) 
with  the  Internal  Revenue  Service 
Center  with  which  the  purchasing 
corporation  files  its  annual  income  tax 
return. 

Section  1.338-lT(e)(2)  is  also  revised 
by  this  document  to  clarify  that  the 
requirement  therein  under  which  the 
statement  of  election  must  be  attached 
to  the  final  return  of  old  target  and  the 
first  return  of  new  target  applies  not 
only  to  a  target  for  which  a  statement  of 
election  is  expressly  filed  ("original 
ta.'-gpt")  but  also  to  any  corporation 
subject  to  that  statement  by  reasons  of 
section  338(f)(1).  That  statement,  in 
addition,  must  include  a  schedule  of 
corporations  subject  to  the  statement  of 
election  as  of  the  time  the  return  is  filed 
Finally,  a  copy  of  that  schedule  (with  a 
copy  of  the  statement  of  election 
attached)  must  be  filed  with  the  Internal 
Revenue  Service  Center  with  which  the 
purchasing  corporation  files  its  annual 
income  tax  return  and  with  which  the 
original  target's  final  return  as  "old 
target"  is  required  to  be  filed.  The 
schedule  need  not  be  filed  with  these 
Service  Centers  if  they  have  already 
received  the  identical  schedule.  Spenal 
procedures  for  complying  with  these 
provisions  apply  during  the  penod 
ending  on  December  5. 1984. 

If  the  requirements  of  revised  $  1.338- 
lT(e)  (1)  and  (2)  are  not  satisfied  with 
respect  to  either  a  target  for  which  an 
election  is  expressly  made  or  any  other 
corporation  subject  to  that  election  by 
reason  of  section  338(f)(1).  then  the 
waiver  rule  of  §  1.338-lT(h)(l)  will 
apply  to  neither  the  target  for  which  the 
election  was  expressly  made  nor  any 


corporation  subject  to  that  etectioaby 
reason  of  sectioo  33e(f](l). 

Extension  of  Time  To  File  TYansitinr.ul 
Rule  Elections:  Selection  ofDzemed 
Sale  Date 

Section  306(a)(8)(B)(i)  of  the  TCA 
permits  a  transitional  rule  section  338 
election  under  sectioa  224(d)f2)  of 
TEFRA  to  be  made  on  or  beion 
February  2a,  1963.  A  transitional  rule 
election  is  an  election  with  respect  to  an 
acquisition  for  which  the  acquisition 
date  occurs  after  August  31. 1980.  and 
before  S^tember  1. 1982.  Section 
n2(k)(9)(B)  of  the  TRA  provides  that 
such  a  transitional  rule  election  may  be 
made  at  any  time  up  to  the  close  of 
September  17. 1984.  Accordingly, 
conforming  changes  are  made  to 
paragraphs  (b)  and  (c)(2)  of  9  1.338-2T 

Several  related  changes  are  made  to 
the  rules  relating  to  selection  of  a 
deemed  sale  date.  Under  §  1.338-2T(f)(2) 
as  amended,  a  deemed  sale  date 
selected  in  either  a  statement  of 
transitional  rule  election  or  deemed  sale 
date  statement  cannot  be  a  date  later 
than  February  28. 1983.  A  statement  of 
transitional  rule  election  filed  after 
February  28, 1983,  that  does  not  specify 
a  deemed  sale  date  is  deemed  to  specify 
February  28. 1983.  as  the  deemed  sale 
date.  The  time  to  file  a  deemed  sale  date 
statement  under  S  1.338-2T(f)(3).  which 
expired  on  May  8, 1984.  is  extended  to 
the  close  of  September  17. 1964.  if  the 
previously  filed  statement  of  transitional 
rule  election  did  not  specify  a  deemed 
sale  date. 

A  new  paragraph  (f)l2)(iii)  is  added  by 
this  document  to  require  uniformity  of 
deemed  sale  dates  in  certain  cases  in 
which,  by  reason  of  the  qualified  stock 
purchase  of  one  corporation,  the 
purchasing  corporation  is  treated,  under 
section  338(h)(3)(B)  (prior  to  amendment 
by  the  TRA)  as  purchasing  all  or  a  part 
of  the  stock  of  another  corporation  with 
respect  to  which  a  qualified  stock 
purchase  is  also  made 

Applicability  of  Section  338  to 

Transitional  Rule  Elections 

Section  1.338-2T(e)(3)fii)  is  amended 
to  reflect  the  fact  that  the  amendments 
to  section  338  made  by  the  TRA  do  not 
apply  to  transitional  rule  elections 
subject  to  1 1.338-2T.  See  secbon 
7l2(k)(9)(A).  One  of  those  amendments 
adds  a  new  secbon  338(h)|3)fB).  which 
provides  that  stock  of  a  subsidiary 
acquired  by  "new"  target  in  its  deemed 
purchase  of  assets  under  section  338  is 
■purchased'  stock  for  purposes  of 
section  338.  Thus,  a  target  may  be 
treated  as  having  made  a  deemed 
qualified  stock  purchase  of  its 
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subsidiary.  A  new  paragraph  (e)(7]  is 
added  to  9  1.338-2T  to  clarify  that  such 
a  result  cannot  occur  in  the  transitional 
role  context. 

Regulatory  Flexibility  Act;  Executive 
Ocdar  12291;  and  Paperwork  Reduction 
Act  of  1960 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6).  The  Commissioner 
of  Internal  Revenue  has  determined  that 
this  temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  The  collection 
of  information  contained  in  these 
regulations  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  wi^  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  control  number  1545-0702. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulation^  is  Duane  H. 
Pellervo  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  28  CFR  1.301-1— 
1.385-6 

Income  taxes,  Corporations, 
Corporate  distributions.  Corporate 
adjustments.  Reorganizations. 

AdoptioD  of  Amendments  to  the 
Regulations 

Accordingly.  Parts  1  and  5f  of  Title  26 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

§§  51. 338-1, 5f.338-2  and  5f .338-3 
(RadMignatad  aa  §5  1.338-1T.  1.338-2T  and 
1.338-3T) 

Paragraph  1.  Sections  5f  33&-1,  5f  338- 
2.  and  5f  338-3  are  redesignated  as 
SS  1.338-lT.  1.338-2T.  and  1.338-3T, 
respectively. 

Par.  2.  Newly  designated  S  1.33^1T  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraph  (a)  is  amended  by  adding 
to  the  end  of  the  first  sentence  the 
words  "and  the  Tax  Reform  Act  of 
1984.' 

3.  Paragraph  (b)(6)  is  amended  by 
removing  from  the  second  sentence  the 
words  "5  5f.338-l(f)(3)  (i)  and  (ii)"  and 


by  adding  in  their  place  the  words 
"paragraph  (f)(3)  (i)  and  (ii)  of  this 
section". 

4.  Paragraph  (c)  is  revised. 

5.  Paragraph  (d)  is  revised. 

6.  Paragraph  (e)  is  revised. 

7.  Paragraph  (f){7)(ii)  is  revised. 

8.  Paragraph  (h)  is  amended  by — 

a.  Revising  paragraph  (h)  (1)  and  (2). 

b.  Removing,  from  each  place  they 
appear  in  paragraph  (h)(4)  Example  (1). 
the  words  "the  next  set  of  temporary 
regulations  under  section  338"  and  by 
adding  in  their  place  the  words 
"temporary  regulations  §  1.338-4T", 

c.  Removing  from  the  last  sentence  of 
paragraph  (h)(4)  Example  (1)  the  words 
"§  5f  338-l(h)"  and  by  adding  in  their 
place  the  words  "§  1.338-lT(h)".  and 

d.  Removing  from  the  third  sentence 
of  paragraph  (h)(4)  Example  (2)  the 
words  "the  next  set  of  temporary 
regulations  under  section  338"  and  by 
adding  in  their  place  the  words 
"temporary  regulations  §  1.338-4T". 

9.  Paragraph  (j)(2)  is  amended  by— 

a.  Removing  from  the  second  sentence 
the  words  "§  5f  338-(l)(j)(2)"  and  by 
adding  in  their  place  the  words  "§  1.338- 
lT(j)(2)",  and 

b.  Removing  from  the  third  sentence 
the  words  "the  next  set  of  temporary 
regulations  under  section  338"  and  by 
adding  in  their  place  the  words 
"temporary  regulations  §  1.338-4T'. 

10.  Paragraph  (k)  is  amended  by— 

a.  Revising  paragraph  (k)(l),  and 

b.  Removing  from  the  third  sentence 
of  paragraph  (k)(4)  the  words 
"paragraph  (d)(4)"  and  by  adding  in 
their  place  the  words  "paragraph 
(d)(l)(v)". 

The  revised  provisions  read  as 
follows:         I 

§  1 .338- 1 T    Elections  under  section  338(g) 

of  ttie  Internal  Revenue  Code  of  1954 

(temporary). 

•         •         •         •         t 

(c)  Time  and  manner  of  making 
election.  The  purchasing  corporation 
makes  an  election  under  section  338(g) 
only  by  filing,  not  later  than  ihe  15th  day 
of  the  9th  month  beginning  after  the 
month  in  which  the  acquisition  date 
occurs  (or.  if  later,  the  60th  day  after  the 
date  of  publication  of  temporary 
regulations  §  1.338-4T),  a  statement  of 
election  with  the  Internal  Revenue 
Service  Center  with  which  it  files  its 
annual  income  tax  return.  If  the 
statement  of  election  for  a  target  will 
cause  section  338(a)  to  apply  to  other 
corporations  by  reason  of  section 
338(f)(1),  a  separate  statement  of 
election  need  not  be  filed  for  such  other 
corporations.  See  paragraph  (e)(1)  of  this 
section  for  an  attached  schedule  relating 
to  such  other  corporations.  For  a  special 


suspension  of  time  to  elect  under  section 
338.  see  paragraph  (j)  of  this  section.  For 
special  rules  applicable  to  certain 
foreign  corporations  and  DISCs.  see 
paragraph  (k)  of  this  section. 

(d)  Statement  of  election — (1)  General 
rule.  The  statement  of  election  under 
section  338  must  be  made  by  the 
purchasing  corporation  on  Form  8023.  If 
the  form  is  not  available,  a  statement 
prepared  by  the  purchasing  corporation 
will  be  satisfactory.  (If  Form  8023  is 
available  but  does  not  require  all  of  the 
information  required  by  this  section  to 
be  included  in  the  statement  of  election, 
the  additional  information  must  be 
added  to  the  form  or  contained  in  an 
attachment.)  The  heading  of  the 
statement  should  prominently  identify 
the  statement  as  an  election  under 
section  338.  Except  as  provided  in  this 
paragraph  (d)  or  in  paragraphs  (j)(2)  and 
(k)  (4)  and  (5)  of  this  section,  the 
statement  must — 

(i)  Contain  the  name,  address,  and 
employer  identification  number  of  the 
purchasing  corporation  and  the  target, 

(ii)  Identify  the  election  as  an  election 
under  section  338(g)  of  the  Ck)de. 

(iii)  For  elections  filed  after  May  8, 
1984.  specify  the  acquisition  date. 

(iv)  For  elections  filed  after  October  9, 
1984,  state  that  the  election  is  not  barred 
by  reason  of  section  338(f)(2),  and 

(v)  Be  signed  by  a  person  who  states 
under  penalties  of  perjury  that  he  or  she 
is  authorized  to  make  the  election  on 
behalf  of  the  purchasing  corporation. 

(2)  Purchasing  corporation  included  in 
consolidated  return.  If  the  purchasing 
corporation  is  included  in  a 
consolidated  return  for  the  taxable  year 
in  which  the  statement  of  election  is 
filed,  see  §  1.1502-77. 

(3)  Qualified  stock  purchase  made  by 
several  corporations  in  the  aggregate. 
Under  section  338(h)(8),  stock  purchases 
made  by  members  of  an  affiliated  group 
(as  defined  in  section  338(h)(5))  are 
treated  as  if  made  by  one  corporation.  If 
two  or  more  corporations  make  a 
qualified  stock  purchase  in  the 
aggregate  under  this  rule,  a  single 
statement  of  election  must  include  the 
name,  address,  and  employer 
identification  number  of  each  such 
member  and  must  be  signed  in 
accordance  with  paragraph  (d)(l)(v)  of 
this  section  by  a  person  authorized  to 
act  on  behalf  of  each  such  member.  A 
copy  of  this  single  statement  of  election 
must  be  filed  within  the  time  specified  in 
paragraph  (c)  of  this  section  with  the 
Internal  Revenue  Service  Center  with 
which  each  such  member  files  its  annual 
income  tax  return. 

(e)  Schedule  of  corporations; 
attachments  to  target  returns — (1) 
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Schedule  of  corporations  subject  to 
plection.  If  applicable,  a  schedule  must 
be  attached  to  the  statement  of  election 
providing  the  following  required  data: 
the  name,  address,  and  employer 
identification  number  of  each 
corporation  subject  to  the  statement  of 
election  by  reason  of  section  338(f)(1)  as 
of  the  day  the  statement  of  election  is 
filed.  If  a  statement  of  election  filed  on 
or  before  December  5,  1984,  does  not 
include  the  schedule,  the  requirement  of 
the  preceding  sentence  will  be  satisfied 
if,  on  or  before  December  5.  1984,  the 
schedule  (with  a  copy  of  the  previously 
filed  statement  of  election  attached)  is 
filed  with  each  Internal  Revenue  Service 
Center  with  which  the  statement  of 
election  is  required  to  be  filed  under 
paragraphs  (c)  and  (d)  of  this  section. 
That  schedule  must  include  the  required 
data  on  all  corporations  subject  to  the 
slalement  of  election  by  reason  of 
section  338(f)(1)  as  of  the  day  that 
schedule  is  filed. 

(2)  Attachments  to  target  returns.  A 
copy  of  the  statement  of  election 
(including,  if  applicable,  the  schedule 
described  in  this  paragraph  (ej)  must  be 
attached  to  old  target's  final  return  and 
to  the  first  return  of  new  target.  This 
requirement  applies  both  to  a 
corporation  for  which  a  statement  of 
election  is  expressly  made  ("original 
target")  and  to  a  corporation  subject  to 
such  a  statement  by  reason  of  section 
338(f)(1).  If  the  statement  is  not  attached 
to  a  return  filed  on  or  before  December 
5.  1984,  or  if  it  is  attached  to  such  a 
return  but  does  not  include  the  schedule 
described  in  this  paragraph  (e)  (if 
applicable),  this  requirement  will  be 
satisfied  if,  on  or  before  December  5, 
1984  a  copy  of  the  statement  of  election 
(inlcuding  the  schedule  if  applicable)  is 
filed  with  the  Internal  Revenue  Service 
Center  with  which  old  target's  final 
return  and  the  first  return  of  new  target 
are  required  to  be  filed  ("corrective 
statement").  The  statement  of  election 
attached  to  the  return,  or  a  subsequently 
filed  corrective  statement,  must  include, 
if  applicable,  a  schedule  containing  the 
required  data  described  in  paragraph 
(e)(1)  of  this  section  for  each  corporation 
subject  to  the  statement  of  election  by 
reason  of  section  33810(1)  as  of  the  day 
the  particular  return  is  filed  or,  if  a 
corrective  statement  is  subsequantly 
filed,  as  of  the  day  the  corrective 
statement  is  filed.  In  addition,  a  copy  of 
the  schedule  (with  a  copy  of  the 
statement  of  election  attached)  must  be 
filed  with  each  Internal  Revenue  Service 
Center  with  which  the  statement  of 
election  is  required  to  be  filed  under 
paragraphs  (c)  and  (d)  of  this  section 
(unless  the  schedule  is  identical  to  the 


one  filed  under  paragraph  (e)(1)  of  this 
section)  and  with  the  Internal  Revenue 
Service  Center  with  which  the  original 
target's  final  return  as  old  target  is 
required  to  be  filed  (unless  that  Service 
Center  has  already  received  the 
identical  schedule).  The  filing  described 
in  the  preceding  sentence  must  occur  on 
or  before  the  later  of  the  day  on  which 
the  particular  return  is  filed  or 
December  5. 1984.  If  the  target  is  a 
foreign  corporation  not  subject  to  United 
States  tax  (as  defined  in  paragraph 
(k)(3)(iii)  of  this  section),  a  copy  of  the 
statement  of  election  must  be  attached 
to  the  return(s)  specified  in  paragraph 
(k)(6)  of  this  section. 

(3)  Consequence  of  failure  to  comply 
with  requirements  of  paragraph  (e)  (1) 
and  (2)  of  this  section.  If  the 
requirements  of  paragraph  (e)  (1)  and  (2) 
of  this  section  are  not  satisfied  with 
respect  to  a  target  for  which  a  statement 
of  election  is  expressly  made  or  with 
respect  to  any  other  corporation  subject 
to  that  statement  of  election  by  reason 
of  section  338(f)(1).  then  the  waiver  rule 
of  paragraph  (h)(1)  of  this  section  will 
not  apply  to  all  of  the  following 
corporations:  (i)  the  target  for  which  a 
statement  of  election  was  expressly 
made,  and  (li)  all  corporations  subject  to 
that  statement  of  election  by  reason  of 
section  338(f)(1).  Failure  to  comply  with 
the  requirements  of  paragraph  (e)  (1) 
and  (2)  of  this  section,  however,  will  not 
invahdate  a  statement  of  election  and 
will  have  no  effect  on  the  applicability 
of  section  338(f)(1) 

(f)  Certain  consequences  of  section 
338  election— [\)  '   '   ' 

•  «         •         •         « 

(7)  New  target's  taxable  year  and 
method  of  accounting — (i)  *   *  * 

(ii)  First  return  due  on  or  before 
certain  time.  Notwithstanding  §  1  441- 
1(b)(3),  a  new  target  may  adopt  a 
taxable  year  for  which  the  first  return  is 
due  (not  including  extensions  of  time)  on 
or  before  the  date  that  is  the  later  of  (A) 
the  60th  day  after  the  date  of  publication 
of  temporary  regulations  §  1.338-4T  or 
(B)  the  last  day  for  making  the  election 
under  section  336  by  filing  its  first  return 
as  new  target  for  the  desired  taxable 
year  on  or  before  that  date.' 

*  •         •         •         • 

(h)  Waiver:  certain  additions  to  tax 
and  times  to  act.  etc. — flj  Waiver  of 
certain  additions  to  tax  An  addition  to 
tax  or  additional  amount  (addition) 
under  Subchapter  A  of  Chapter  68 
arising  on  or  before  the  later  of  the  60th 
day  after  the  date  of  publication  of 
temporary  regulations  S  1.338-4T  or  the 
last  day  for  making  the  election  under 
section  3^8,  by  reason  of  circumstances 
that  would  not  exist  but  for  an  election 


under  section  338.  is  waived  if  (i)  under 
the  particular  statute  the  addition  is 
excusable  upon  a  showing  of  reasonable 
cause  and  (li)  corrective  action  is  taken 
on  or  before  the  later  of  such  60th  da>  or 
last  day.  For  the  nonappHcation  of  this 
paragraph  (h)(1)  for  failure  to  file  certain 
materials,  see  paragraph  (e)(3)  of  this 
section.  The  Sennce  should  be  notified 
at  the  time  nf  correction  [e.g..by 
attaching  a  statement  to  a  return  that 
constitutes  corrective  action)  that  the 
waiver  rule  of  this  paragraph  fh)  is  being 
asserted. 

(2)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return — 
(i)  In  general.  If  the  addition  to  tax  for 
failure  to  file  a  return  is  waived  under 
paragraph  (h)p)  of  this  section,  or  if  that 
addition  would  have  been  waived  had 
there  been  an  underpayment  of  tax  or 
had  paragraph  (e)(3)  of  this  section 
(under  which  paragraph  (h)(1)  of  this 
section  does  not  apply  if  certain 
materials  are  not  filed)  not  applied,  then 
any  election  or  other  action  that  must  be 
specified  on  a  timely  filed  return  for  the 
taxable  period  covered  by  the  late  filed 
return  described  in  that  paragraph  (h)(1) 
will  be  considered  timely  if  specified  on 
that  late-filed  return  (filed  within  the 
time  prescribed  in  that  paragraph  (h)(1) 
for  corrective  action). 

•  •  *  •  • 

(ii)  New  target  in  purchasing  group's 
consolidated  return.  If  new  target  is 
includible  for  its  first  taxable  year  in  a 
consolidated  return  filed  by  the 
purchasing  group  on  or  before  the  later 
of  the  60th  day  after  the  date  of 
publication  of  temporary  regulations 
§  1.338-4T  or  the  last  day  for  making  the 
election  under  section  338,  then  any 
election  or  other  action  that  must  tie 
specified  in  a  timely  filed  return  for  new 
target's  first  taxable  year  (but  which  is 
not  specified  in  the  consolidated  return) 
will  be  considered  timely  if  specified  in 
an  amended  return  (or,  if  the  contents  of 
the  return  itself  are  not  affected  by  the 
election  or  other  action,  a  separate 
statement),  filed  on  or  before  the  later  of 
such  60th  day  or  last  day.  with  the 
Internal  Revenue  Service  Center  with 
which  the  consolidated  return  was  filed. 
If  the  election  is  made  on  a  separate 
statement,  such  statement  must  cite  this 
provision  and  must  include  the  name, 
address,  and  EIN  of  the  parent 
corporation  of  the  purchasing  group. 

•  *  •  •  • 

(k)  Special  rules  for  foreign 
corporations  or  DlSCs — (1)  Election  by 
foreign  purchasing  corporation  not 
subject  to  U.S.  tax.  A  foreign  purchasing 
corporation  not  subject  to  United  States 
tax  for  its  taxable  year  that  includes  the 
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acquisition  date  must  file  the  statement 
of  election  with  the  Philadelphia  Service 
Center,  Philadelphia,  Pennsylvania 
19255. 

*  •  •  •  • 

Par  3.  Newly  designated  1.338-2T  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraph  (a)  is  amended  by— 

a.  Adding  immediately  after  the 
second  sentence  of  paragraph  {a)(l)  the 
sentence  'This  section  also  reflects 
changes  made  by  the  Tax  Reform  Act  of 
1984.",  and 

b.  Removing  from  paragraph  (a)(2)  the 
words  "5f.338-l(b)"  and  by  adding  in 
their  place  the  words  "1.33&-lT(b)". 

3.  Paragraph  (b)  is  amended  by 
removing  the  words  "February  28. 1983" 
and  by  adding  in  their  place  the  words 
"September  17,  1984". 

4.  Paragraph  (c)  is  amended  by — 

a.  Removing  from  paragraph  (c)(2)  the 
words  "February  28, 1983"  and  by 
adding  in  their  place  the  words 
"September  17, 1984",  and 

b.  Adding  a  new  paragraph  (c)(3). 

5.  Paragraph  (d)  is  revised. 

6.  Paragraph  (e)  is  amended  by— 

a.  Revising  paragraph  (e)(3)(ii), 

b.  Removing  from  the  second  sentence 
of  paragraph  (e)(5){ii)  the  words 

"§  5f.338-l(k)(7)"  and  by  adding  in  thfiir 
place  the  words  "§  1.338-lT{k)(7)", 

c.  Removing  from  paragraph  (e)(6)  the 
words  "§  5f.338-l(f)(7)"  and  by  adding 
in  their  place  the  words  "§  1.338- 
lT(f)(7)".  and 

d.  Adding  a  new  paragraph  {e)(7). 

7.  Paragraph  (f)  is  amended  by— 

a.  Revising  paragraph  (f)(2)(i)(B), 

b.  Revising  paragraph  (f)(2)(ii), 

c.  Redesignating  paragraph  (f)(2)(iii) 
as  paragraph  (f)(2)(iv)  and  adding  a  new 
paragraph  (f)(2)(iii), 

d.  Removing  from  the  first  sentence  of 
paragraph  {f)(3)(i)  the  words  "A 
purchasing  corporation"  and  by  adding 
in  their  place  the  words  "Except  as 
provided  in  paragraph  (f)(3)(iii)  of  this 
section,  a  purchasing  corporation",  and 

e.  Adding  a  new  paragraph  (f)(3)(iii). 

8.  Paragraph  (g)  is  amended  by 
removing  the  words  "5  5f.338-l(g)"  and 
by  adding  in  their  place  the  words 

"5  1.338-lT(g)". 

9.  Paragraph  (h)  is  amended  by— 

a.  Removing,  from  each  place  they 
appear,  the  words  "§  5f.338-l"  and  by 
adding  in  their  place  the  words  "5  1.338- 
IT",  and 

b.  Adding  at  the  end  thereof  the 
sentence  "For  the  non-application  of 

{  1.338-lT(h)(l)  for  failure  to  file  certain 
materials,  see  paragraph  {d)(2)  of  this 
section." 

10.  Paragraph  (j)  is  amended  by 
revising  Example  (1)  and  Example  (2). 


The  new  and  revised  provisions  read 
as  follows: 

§  1.338-2T    Transitional  rule  elections 
(temporary). 

•         *         •         •         • 

(c)  Statement  of  election— [\)  *  *  * 

***** 

(3)  Purchasing  corporation  included  in 
consolidated  return.  If  the  purchasing 
corporation  is  included  in  a 
consolidated  return  for  the  taxable  year 
in  which  the  statement  of  election  is 
filed,  see  §  1.1502-77. 

(d)  Attachment  to  target  returns; 
consequence  of  failure  to  attach — (l) 
Attachment.  A  copy  of  the  statement  of 
transitional  rule  election  must  be 
attached  to  old  target's  final  return  and 
to  the  first  return  of  new  target.  If  the 
statement  is  not  attached  to  a  return 
filed  on  or  before  December  5, 1984,  this 
requirement  will  be  satisfied  if,  on  or 
before  December  5,  1984,  a  copy  of  the 
statement  of  transitional  rule  election  is 
filed  with  the  Internal  Revenue  Service 
Center  with  which  old  target's  final 
return  and  the  first  return  of  new  target 
are  required  to  be  filed.  If  the  target  is  a 
foreign  corporation  not  subject  to  United 
States  tax  (as  defined  in  §  1.338- 
lT(k)(3)(iii)).  a  copy  of  the  statement  of 
election  must  be  attached  to  the 
retum(s)  specified  in  §  1.338-lT(k)(6). 

(2)  Consequence  of  failure  to  comply 
with  the  requirement  of  paragraph  (djflj 
of  this  section.  If  the  requirement  of 
paragraph  (d)(1)  of  this  section  is  not 
satisfied,  then  the  waiver  rule  of  §  1.338- 
lT)h)  (1)  as  applied  by  paragraph  (h)  of 
this  section  will  not  apply.  Failure  to 
comply  with  the  requirement  of 
paragraph  (d)(1)  of  this  section, 
however,  will  not  invalidate  a  statement 
of  transitional  rule  election. 

(e)  Certain  consequences  of 
transitional  rule  election — (1)  *   *   * 

•  *         •         »         * 

(3)  Rules  similar  to  old  section 
334(b)(2j;  certain  provisions  of  section 
338  inapplicable.  *   *  * 

(i)  *  •  * 

(ii)  Section  338  has  in  effect  on  July  17. 
1984,  applies,  except  that  subsections 
(e),  (f),  and  (i)  of  section  338,  and 
paragraphs  (4),  (6).  (8).  and  (9)  of  section 
338(h),  as  in  effect  on  such  date  do  not 
apply. 

*  *         •         •         . 

(7)  Deemed  purchase  of  stock.  Stock 
acquired  by  "new"  target  in  its  deemed 
purchase  of  assets  under  section  338  (a) 
(2)  does  not  constitute  "purchased" 
stock  for  purposes  of  applying  the 
qualified  stock  purchase  rules  of  section 
338(d)(3).  See  section  338(h)(3)(B)  as  in 
effect  on  July  17, 1984,  and  section 
712(k)(9)(A)  of  the  Tax  Reform  Act  of 
1984. 


(f)  Selection  of  deemed  sale  date  by 

purchasing  corporation — (1)  In  general. 

*   *   * 

(2)  Date  selected  as  deemed  sale 
date — (\]  In  general.  '   '   ' 

(A)  *  *   * 

(B)  Is  not  later  than  the  earlier  of 
February  28, 1983,  or  the  date  on  which 
the  statement  of  transitional  rule 
election  or  deemed  sale  date  statement 
is  filed. 

(ii)  Unspecified  deemed  sale  date.  If  a 
timely  filed  statement  of  transitional 
rule  election  does  not  specify  a  deemed 
sale  date  and  a  deemed  sale  date 
statement  is  not  filed,  the  date  of  filing 
the  election  is  considered  the  selected 
deemed  sale  date,  except  that  February 
28, 1983,  will  be  treated  as  the  deemed 
sale  date  if  the  statement  of  transitional 
rule  of  election  is  filed  after  that  date. 

(iii)  Conformity  of  deemed  sale  dates 
in  certain  cases.  If,  by  reason  of  the 
qualified  stock  purchase  of  one 
corporation,  the  purchasing  corporation 
is  treated,  under  section  338(h)(3)(B)  (as 
in  effect  on  July  17. 1984).  as  purchasing 
all  or  a  part  of  the  stock  of  a  second 
corporation  with  respect  to  which  a 
qualified  stock  purchase  is  also  made, 
then  a  deemed  sale  date  selected  for  the 
second  corporation  that  is  different  from 
that  selected  for  the  first  corporation 
will  be  disregarded  and  the  second 
corporation  will  be  assigned  the  first 
corporation's  deemed  sale  date.  This 
rule  does  not  apply  if  the  otherwise 
applicable  rules  on  selection  of  a 
deemed  sale  would  prohibit  the 
selection  of  the  first  corporation's 
deemed  sale  date  for  the  second 
corporation. 

[iv]  Filing  date.  '  '  * 

(3)  Selecting  deemed  sale  date  after 
filing  transitional  rule  election — (i) 


(iii)  Limited  extension  of  time  to  file 
deemed  sale  date  statement.  If  a  timely 
filed  statement  of  transitional  rule 
election  does  not  specify  a  deemed  sale 
date,  such  a  date  may  be  specified  in  a 
deemed  sale  date  statement  filed  on  or 
before  September  17, 1984. 


(J)  *  *  * 

Example  [Ij.  (i)  S  is  the  common  parent  of 
an  affiliated  group  that  includes  T.  The  S 
group  files  calendar  year  consolidated 
returns.  At  the  close  of  May  31, 1982  S  sells 
all  of  the  stock  of  T  to  P,  a  calendar  year 
corporation,  and  on  November  10, 1982,  P 
files  a  statement  of  transitional  rule  election 
with  respect  to  T.  The  statement  of  election 
meets  all  the  requirements  of  this  section  but 
does  not  specify  a  deemed  sale  date.  P  will 
file  a  separate  return  for  the  1982  calendar 
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yeaR  Unless  P  takes  action  to  specify  a 
different  date,  the  date  of  filing  the  statement 
of  transitional  rule  election  will  be 
considered  the  selected  deemed  sale  date. 
Thus,  Ts  deemed  sale  occurs  and  its  taxable 
year  ends  at  the  close  of  November  10.  1982. 
Ts  income  from  January  1, 1982.  through  May 
31, 1982.  is  included  in  the  consolidated 
return  of  the  S  group.  Any  income  tax 
liability  resulting  from  the  deemed  sale  under 
section  338  is  reported  in  old  T's  return  for  its 
final  taxable  period  which  begins  on  June  1. 
1982,  and  ends  on  November  10. 1982.  Under 
paragraph  (e)(5)(i)  of  this  section,  this  return 
is  due  on  February  15.  1983,  Assuming  new  T 
adopts  the  calendar  year,  another  return  will 
be  required  for  the  period  from  November  11, 
1982.  through  December  31.  1982.  which  is  Ts 
first  taxable  period  as  "new  target."  Under 
paragraph  (e)(6)  of  this  section,  new  T  may 
adopt  the  calendar  year  on  its  first  income 
tax  return  if  that  return  in  filed  on  or  before 
the  60th  day  after  the  date  of  publication  of 
temporary  regulations  §  1.338-4T. 

(ii)  Because  a  return  would  not  be  due  on 
February  15.  1983,  but  for  the  transitional  rule 
election  under  section  338,  additions  to  tax 
under  section  6651(a)  (1)  and  (2)  are  waived  if 
that  return  is  filed  and  the  tax  shown  thereon 
paid  on  or  before  the  60ih  day  after  the  date 
of  publication  of  temporary  regulations 
§  1.338-4T.  See  paragraph  (h)  of  this  section. 
If  new  T  adopts  the  calendar  year  in 
accordance  with  paragraph  (e)(6)  of  this 
section,  these  additions  to  tax  are  also 
waived  with  respect  to  the  return  of  new  T 
due  on  March  15,  1983,  Interest  on  any 
underpayment  of  tax.  however,  runs  from  the 
due  date  of  these  returns. 

(iii)  If  P  files  a  consolidated  return  for  the 
1982  calendar  year.  T's  income  for  its  final 
ta)«ab!e  period  as  old  target  and  for  its  first 
taxable  period  as  new  target  will  be  included 
in  P's  consolidated  return,  to  which  a  copy  of 
the  statement  of  transitional  rule  election 
must  be  attached.  See  paragraph  (d)  of  this 
section.  The  waiver  rule  applies  only  to 
additions  that  would  not  arise  but  for  the 
section  338  election. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (l)(i),  except  that  P  wishes  to  select 
a  deemed  sale  date  other  than  November  10. 
1982.  If  P  files  a  proper  deemed  sale  date 
statement  under  paragraph  (f)  of  this  section 
after  February  28. 1983,  and  on  or  before 
September  17,  1984  P  may  select  as  the 
deemed  sale  date  any  date  after  June  30. 
1982,  and  before  March  1. 1983.  If  July  1. 1982. 
is  selected  as  the  deemed  sale  date  and  P 
does  not  join  with  T  in  filing  a  consolidated 
return  for  1982,  any  income  tax  liability 
resulting  from  the  deemed  sale  of  assets 
(occurring  at  the  close  of  July  1, 1982)  is 
reported  in  old  Ts  final  return  for  its  taxable 
period  beginning  on  June  1.  1982.  and  ending 
on  July  1. 1982.  Under  paragraph  (e)[5)(i)  of 
this  section,  that  return  is  due  on  October  15, 
1982.  If  that  return  is  filed  on  or  before  the 
60th  day  after  the  date  of  publication  of 
temporary  regulations  J  1.338-4T,  additions 
to  tax  for  failure  to  file  a  return  and  to  pay 
tax  shown  on  a  return  will  be  waived. 
Similarly,  if  new  T  adopts  the  calendar  year 
in  accordance  with  paragraph  (e)(6)  of  this 
section,  those  additions  will  be  waived  with 
respect  to  its  return  due  on  March  15.  1983 


(fonts  taxable  period  beginning  on  July  2. 
1982.  and  ending  on  December  31. 1982).  The 
return  of  old  T  which,  had  an  election  not 
been  made,  would  have  been  due  on  March 
15. 1983  (for  the  period  from  June  1. 1982.  to 
December  31, 1982)  need  not  be  filed.  See 
paragraph  (h)  of  this  section.  If  P  acquired  all 
of  the  stock  of  T  at  the  close  of  June  30.  1982. 
and  selected  July  1, 1982,  as  the  deemed  sale 
date,  old  Ts  final  return  would  consist  of  July 
1. 1982  [i.e..  only  one  day). 

Par.  4.  Section  1.338-3T  is  amended  by 
removing  from  the  last  sentence  of 
paragraph  (a)(2)(ii)  the  words 
"5f.338.2(f)",  by  adding  in  their  place  the 
words  "§  1.338-2T(f)",  and  by  revising 
the  heading  to  read  as  follows: 

§  1.338-3T    MIscallaneous  rules  under 
section  224  of  TEFRA  (temporary). 
•         ♦         •         .         . 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  m  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  338 
and  7805  of  the  Internal  Revenue  Code 
nf  1954  (96  Stat.  324,  26  U.SC.  338,  68A 
Stat.  917,  26  U.S.C.  7805,  respectively). 
Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  1545- 
0702. 

Roscoe  L  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  August  31. 1984. 
Ronald  A.  Pearlman, 
Assistant  Secretary  of  the  Treasury. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  87 

Editorial  Amendment  of  the 
Commission's  Rules  for  ttie  Aviation 
Services 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  editorially 
amends  the  rules  for  the  Aviation 
Services  to  delete  unused  terms,  align 
rules  with  licensing  practices,  delete 
redundant  rules,  and  correct  errors.  The 
purpose  of  this  action  is  to  improve  the 
usefulness  of  the  rules  to  the  user, 
EFFECTIVE  DATE:  August  14.  1984, 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  D.  Fisher.  Private  Radio  Bureau, 
(202)632-7175. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  87 

Aeronautical  stations. 
Communications  equipment.  General 
aviation,  Radio. 

Order 

In  the  matter  of  editonal  amendment  of 
Part  87  of  the  rules. 
Adopted:  August  14.  1984. 
Released:  August  21.  1984. 

1.  This  order  editorially  amends  a 
number  of  sections  of  Part  87,  Aviation 
Serv  ices,  of  the  Commission's  rules.  By 
this  action  unused  terms  are  deleted, 
rules  dealing  with  licensing  practices  in 
the  aeronautical  pubhc  service  are 
brought  in  line  with  current  aircraft 
station  licensing  practice,  the  rules  for 
aeronautical  metropolitan  stations  are 
deleted  since  those  stations  are  one 
form  of  aeronautical  enroute  stations 
and  do  not  warrant  separate 
identification,  typographic  and  other 
errors  are  corrected  and  out-of-date 
material  is  deleted.  The  affected 
sections  are:  87.5,  87.123,  87.183,  87.195. 
87.201,  87.235,  87.237.  87.239,  87.241. 
87.277,  87.321,  87.323,  87.325,  87.327. 
87.329,  87.331,  87.401,  87.432,  87.441. 
87.455.  87.463.  87.467  and  87.501. 

2.  Authority  for  this  action  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 
and  §  0.231(d)  of  the  Commission's  rules. 
Since  the  amendment  is  editorial  in 
nature,  the  public  notice,  procedure,  and 
effective  date  provisions  of  5  U.S.C.  553 
do  not  apply. 

3.  Regarding  questions  on  matters 
covered  in  this  document  contact 
Charles  D.  Fisher,  telephone  (202)  632- 
7175. 

4.  In  view  of  the  above,  it  is  ordered, 
That  the  rule  amendments  set  forth  in 
the  attached  Appendix  are  adopted 
effective  August  14, 1984. 

Federal  Communications  Commission. 

Thomas  P.  Campbell. 

Associate  Managing  Director  for  Operations. 

Appendix 

Part  87  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  87— {AMENDED] 

§87.5    [Amended] 

1.  In  §  87.5  the  definitions  for 
"Aeronautical  metropolitan  station". 
"Aeronautical  public  service  station". 


I 
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"Operational  land  station"  and 
"Operational  mobile  station"  are 
removed:  in  the  definition  of 
"Aeronautical  public  communications 
service"  the  words  "land  radio  stations" 
are  replaced  with  "maritime  mobile 
public  coast  stations '. 

2.  Section  87.123  is  revised  to  read  as 
follows: 

§  87.123    Permissibie  communications. 

Ground  stations  in  the  Aviation 
Services  shall  transmit  communications 
for  the  safe,  expeditious,  and  economic 
operation  of  aircraft  and  the  protection 
of  life  and  property  in  the  air.  Each  class 
of  aeronautical  station  and  Civil  Air 
Patrol  land  stations  may  communicate 
additionally  in  accordance  with  the 
particular  sections  of  this  part  which 
govern  these  classes.  Ground  stations  in 
the  Aviation  Services  in  Alaska  may 
transmit  messages  concerning  sickness, 
death,  weather,  ice  conditions  or  other 
matters  relating  to  safety  of  life  and 
property  if  there  is  no  other  established 
means  of  communication  between  the 
points  in  question  and  no  charge  is 
made  for  the  communications  service, 

§87.183    [Amended] 

3.  In  §  87.163  paragraph  (g)(3)  is 
removed. 

4.  Section  87.195  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  67. 1 95    Frequencies  available. 
•         •         »         .         . 

(i)  The  frequencies  available  to 
aeronautical  enroute  stations  are  listed 
in  §§  87.293,  87.295,  87.297.  87.299,  and 
87.31)1, 

§  87.201     [Amended] 

5.  In  §  87.201  paragraph  (d)  is 
amended  by  changing  the  first  sentence 
to  read  as  fallows;  "Private  aircraft 
sih'ions  may  utilize  122.850  and  122.900 
MHz  for  communications  with 
aeronautical  multicom  stf'tions,  and 
122.925  MHz  for  communications  with 
Federal  and  State  natural  resource 
ri^pncies  in  accordance  with  Subpart  D 
of  this  part." 

6.  In  §  87.235  paragraph  (a)  is  revised 
to  read  as  follows: 

§  87.235    Frequencies  available. 

(a)  The  frequencies  available  for 
aeronautical  public  service  are  those 
maritime  mobile  and  maritime  mobile- 
satellite  frequencies  available  for  public 
correspondence  radiotelephony  or 
radiotelegraphy  between  ship  and 
public  coast  stations.  No  maritime 


mobile  frequencies  in  the  band  158  MHz 

to  174  MHz  are  available  for 

aeronautical  public  service.  The 

aeronautical  public  service  must  not 

cause  interference  to  maritime  mobile 

communications. 

•        •        *        *        * 

7.  Section  87.237  and  its  heading  are 
revised  to  read  as  follows: 

§  87JJ37    Stations  authorized  for 
aeronautical  public  service. 

Only  those  aircraft  stations  licensed 
for  appropriate  maritime  mobile  or 
maritime  mobile-satellite  frequencies 
may  carry  on  an  aeronautical  public 
service.  The  rules  applicable  to  the 
aeronautical  public  service  are  the  same 
as  for  public  correspondence  between 
stations  of  the  maritime  mobile  or 
maritime  mobile-satellite  service  in  Part 
83  of  this  chapter.  Transmitters  used  for 
aeronautical  public  service  b>  aircraft 
stations  must  be  type  accepted  or  type 
approved  by  the  Commission  in 
conformity  with  Part  83  of  this  part  for 
use  in  ship  stations. 

8.  Section  87.239  is  revised  to  read  as 
follows:  1 

§  87.239    Scope  of  service. 

(a)  An  aircraft  station  which  provides 
an  aeronautical  public  service  must 
exchange  radio  communications  without 
discrimination  with  any  maritime  mobile 
public  coast  station  or  maritime  mobile- 
satellite  earth  station  whenever 
necessary  for  the  handling  of  traffic. 

(b)  An  aircraft  station  which  provides 
an  aeronautical  public  service  must 
make  such  service  available  to  all 
persons  without  discrimination  and  on 
reasonable  demand. 

9.  Section  87.241  and  its  heading  are 
revised  to  read  as  follows: 

5  87.241     Requirement  tor  aeronautical 
puiiiic  service  aircrait  equipment. 

A  continuous  effective  listening  watch 
must  be  maintained  on  the  frequencies 
used  for  flight  safety  and  flight 
regularity  while  aeronautical  public 
service  communications  are  being 
handled.  The  mrcraft  installation  and 
system  of  operation  must  permit 
instantaneous  interruption  of 
aeronautical  public  service 
communications  to  transmit  or  receive 
f!i:;^ht  safety  and  flight  regularity 
messages.         j 

§87.277    lAme^ed] 

10.  In  §  87.277  paragraph  (b)(l)(iii)  is 
corrected  by  removing  the  figure  "1" 
following  the  word  "by". 


Subpart  F— [Removed] 
§87.321     [Removed] 
§87.323    [Removed] 
§87.325    [Removed] 
§87.327    [Removed] 

§87.329    [Removed] 

11.  Subpart  F  and  §S  87.321.  87.323, 
87.325,  87.327  and  87.329  are  removed. 

§87.331    [Amended] 

12.  In  §  87.331  paragraph  (c)  is 
amended  by  correcting  the  spelling  of 
"propagation"  at  the  end  of  the  first 
sentence,  by  removing  the  last  sentence 
just  before  the  table,  and  by  removing 
the  left  and  middle  columns  of  the  table, 
changmg  the  heading  over  the  remaining 
right  column  to  read.  "Frequencies 
available  (carrier)  kHz," 

§87.401    [Amended] 

13.  In  §  87  401  paragraph  (a)  the  table 
is  amended  by  replacing  123.000  with 
123.600. 

14.  Section  87.432  is  amended  by 
combining  the  introductory  paragraph 
and  paragraph  (a)  to  read  as  follows: 

§87.432    Eligibility. 

(a)  Authorization  to  operate  an 
aeronautical  utility  mobile  station  on  the 
frequencies  in  §  87.431(c)  will  be  issued 
only  for  operation  at  landing  areas 
having  an  airdrome  control  tower  or  an 
FAA  Flight  service  station. 


§  87.441    [Amended] 

15.  In  §  87.441  paragraph  (d)  is 
amended  by  revising  the  last  sentence  to 
read,  'Ship  stations  communicating  with 
aircraft  stations  shall  employ  2AA3J 
emission." 

§67.455    [Amended] 

16.  In  I  87.455  paragraph  (b)(1)  is 
amended  by  removing  from  the  first 
sentence.  ".  .  .  as  defined  by  the  Civil 
Aeronautics  Board." 

§  87.463    [Amended] 

17.  In  §  87.463  paragraph  (a)  the 
footnote  is  revised  to  read  "'These 
frequencies  are  shared  on  a  secondary 
basis,  by  the  Radio  Control  Service  until 
December  20, 1987,  at  which  time 
authorization  for  that  service  is 
withdrawn."  and  charts  referenced  in 
paragraph  (a)(5)  are  added  to  follow 
paragraph  (bl  to  read  as  follows: 
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§87.467    [Amended] 

18.  In  §  87.467  paragraph  (a)  is 
amended  by  removing  the  comma  after 
"operational  fixed"  and  by  removing  the 
words  "operational  land,  or  operational 
mobile". 

§  87.501    [Amended] 

19,  In  §  87.501  paragraph  (h)(3)  note  2 
and  paragraph  (h)(5)  note  3  are  revised 
\o  read  as  follows: 

~  Radio  altimeters  are  permilted  to  use  the 
band  1600-1660  kHz  only  until  such  time  as 
international  standardization  of  other 
aeronautical  radionavigation  systems  or 
devices  requires  the  discontinuance  uf  rad.u 
altimeters  in  this  band.  No  new 
authorizations  or  applications  for  type 
acceptance  of  altimeters  will  be  accpptpd 

'  The  band  5.0-5.25  GHz  is  to  be  used  for 
the  operation  of  the  international  standard 
system  (microwave  landing  svsteml  for 
precision  approach  and  landing.  The 
requirements  of  this  system  shall  take 
precedence  over  other  uses  of  this  band. 

[FR  Doc  84-^3028  Fllpii 'J-5-S4  8  4Sdml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

1  Docket  No.  4030  2-21] 

Groundfish  of  the  Gulf  of  Alaska; 
Closure 

agency:  National  Marine  Fisheries 
Service  (N'MFS),  .N'OAA,  Commerce. 
action:  .N'otice  of  closure. 


summary:  The  Director.  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  optimum  yield  of 
sablf'fish  will  De  achieved  m  the  West 
Yakutat  District  of  the  Eastern 
Regulatory  Area  of  the  Gulf  of  .'Maska. 
and  that  a  closure  of  this  district  to 
fishing  for  sablefish  by  vessels  of  the 
United  States  is  necessar\  to  prevent 
overfishing  of  sahlefish.  This  action  is 
intended  to  promote  the  conservation  of 
sablefish 


DATES:  This  notice  is  effective  at  noon, 
Alaska  Daylight  Time  (ADT),  September 
1.  1984.  until  noon.  Alaska  Standard 
Time,  December  31,  1984.  Public 
comments  are  invited  an  this  closure 
until  September  16,  1984. 
ADDRESS:  Comments  should  be  sent  to 
Robert  W.  McVey,  Director.  Alaska 
Region,  National  Marine  Fisheries 
Service.  P  O.  Box  1668,  luneau,  AK 
99802.  During  the  comment  period,  the 
data  upon  which  this  notice  is  based 
will  be  available  for  public  inspection 
during  business  hours  [8:00  a.m.  to  4;30 
p.m  ADT  weekdays)  at  the  N'MFS 
.Alaska  Regional  Office.  Federal 
Building.  Room  453.  709  West  Ninth 
Street.  Juneau.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  ).  Berg  (Fishery  Management 
Biologist,  .\MFS),  907^86-7230. 
SUPPt^MENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Gulf  of  Alaska 
(FMP).  which  governs  the  groundfish 
fishery  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conserv^ation  and  Management  .Act 
(Magnuson  Act),  provides  for  inseason 
adjustments  of  fishing  seasons  and 
areas.  Implementing  rales  at  §  672.20 
specify  that  these  adjustments  will  be 
made  by  the  Secretary  of  Commerce 
(Secretary)  by  notice  in  the  Federal 
Register  under  §  672,22fa). 

Three  regulatory  areas  of  the  Gulf  of 
Alaska  are  defined  in  §  6-2, 2.  One  of 
these  is  the  Eastern  Regulaton,-  Area. 
which  is  further  divided  into  four 
regulatory  districts  for  the  purpose  of 
better  managing  sablefish;  West 
Yakutat.  East  Yakutat,  Southe.-ist 
Outside  and  Southeast  Inside  The 
optimum  yield  (OY)  for  sablefish  for  the 
West  Yakutat  District  is  1.680  metric 
tons  (mil.  Of  this  amount,  15  mt  is 
currently  apportioned  to  foreien  nations 
to  account  for  sablefish  that  wiil  be 
taken  as  operational  bycatch  in  their 
trawl  fishenes  dunng  the  remainder  of 
the  fishing  year.  Through  August  16, 
1984,  U,S.  fishermen  harvested  \.1bQ  mt. 
The  balance  of  the  OY  available  to 
domestic  fishermen,  or  479  mt,  will  be 


har\'e8ted  by  September  1. 1964.  The 
Regional  Director  has  determined  that 
the  total  OY  for  sablefish  will  be  tdken 
by  domestic  and  foreign  fishermen 
during  the  1984  fishing  year  and  thc.t 
further  fishing  for  sablefish  by  U.S. 
fishermen  beyond  September  1, 1984, 
would  cause  the  OY  to  be  exceeded 

Therefore,  the  Secretary  issues  Lhis 
notice  prohibiting  further  fishing  for 
sablefish  by  vessels  of  the  United  States 
in  the  West  Yakutat  District  after  noon 
on  September  1. 1984.  This  closure  will 
be  effective  when  this  notice  is  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register  and  after  it  has  been 
publicized  for  48  hours  through 
procedures  of  the  Alaska  Departir:t  .-.i  of 
Fish  and  Game.  If  comments  are 
received,  the  necessity  of  this  closure 
will  be  reconsidered  and  a  subsequent 
notice  will  be  pubhshed  m  the  Federal 
Register,  either  confirming  this  notice  s 
continued  effect,  modifying  it,  or 
rescinding  it. 

Other  Matters 

The  sablefish  stock  in  the  affected 
area  will  be  subject  to  harm  unless  this 
order  takes  effect  promptly.  The  Agency 
therefore  finds  for  good  cause  that 
advance  notice  and  public  comment  on 
this  order  is  contrar>'  to  the  public 
interest  and  that  the  effective  date 
should  not  be  delayed. 

This  action  is  taken  under  the 
authority  of  §  672.22(a),  and  comphes 
with  Executive  Order  12291,  It  is  not 
subject  to  the  requirements  of  the 
Regulatory  Flexibihty  Act.  It  requires  no 
collectior  of  information  for  purposes  of 
the  Paperwork  Reduction  Act, 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries,  Reporting 
requirements. 
(16U.S,C  1801  et  seq.) 

Dated,  .August  31   1964 

CarmeD  J.  Bloodm. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Mcnagenient,  Sational  Marine 
Fishenes  Ser\-;ce. 
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Proposed  Rules 


Federal   Register 
Vol.  49.  No.  174 

Thursday,  September  6,  1984 


This  section  of  t^e  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maiorig  poor  to     the  adoption  of  the  final 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

SCFRCh.  XIV 

Processing  of  Cases 

agency:  Federal  Labor  Relations 
Authority. 

action:  Request  for  comments;  ~ 

extension  of  comment  period. 

SUMMARY:  In  order  to  assure  agencies, 
unions  and  interested  persons  ample 
opportunity  to  submit  written  proposals 
concerning  possible  modifications  to  the 
Federal  Labor  Relations  Authority's  '* 
case  processing  procedures,  it  has  been 
decided  to  extend  to  September  21, 1984 
the  period  for  written  comments. 

COMMENT  DATE:  Written  comments  must 
be  received  by  the  Authority  on  or 
before  September  21,  1984.. 

ADDRESS:  Comments  should  be 
submitted  to  Harold  D,  Kessler,  Director, 
Office  of  Case  Management,  Federal 
Labor  Rehi:ions  Authority,  500  C  Street 
SW..  Washington,  D.C.  20424 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  D.  Kessler,  Director,  Office  of 
Case  Management,  Federal  Labor 
Relations  Authority,  500  C  Street  SW., 
Wdshington.  D.C.  20424:  (202)  382-0711. 

SUPPLEMENTARY  INFORMATION: 

Questions  raised  relating  to  the 
immediacy  of  the  review  of  case 
processing  procedures  and  subsequent 
open  meetings  in  view  of  recent 
Authority  changes  at  the  Member  level 
prompt  us  to  reiterate  our  June  20. 1984 
notice  published  in  the  proposed  rules 
section  of  the  Federal  Register  (49  FR 
25243).  The  Authority  fully  intends  to 
move  forward  on  the  review  of  case 
processing  procedures.  Accordingly,  in 
order  to  assure  that  all  parties  have 
ample  opportunity  to  submit  written 
proposals  concerning  possible 
modifications  to  the  Authority's  case 
processing  procedures,  it  has  been 
decided  to  extend  to  September  21, 1984 
the  period  for  written  comments. 


List  of  Subjects  in  5  CFR  Ch.  XIV 

Administrative  practice  and 
procedure.  Government  employees, 
Labor-management  relations. 

Dated:  August  31.  1984, 
Barbara  J.  MahMie, 
Chairman. 

Ronald  W.  Haughton, 
Member. 

Henry  B.  Fraziet  IH, 
Member. 
Federal  Labor  Relations  Authority. 

(FR  Doc  84-2.162:1  Fiied  9-5-84  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  927 
(Docket  No.  AO-99-A41 

Beurre  D'Anjou,  Beurre  Bosc,  Winter 
Nells,  Doyenne  du  Cornice,  Beurre 
Easter,  and  Beurre  Clairgeau  Varieties 
of  Pears  Grown  in  Oregon, 
Washington,  and  California;  Decision 
on  Proposed  Further  Amendment  of 
Marketing  Agreement  and  Order  927, 
as  Amended 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  Rule  and  Referendum 
Order. 

summary:  This  decision  would  amend 
the  Federal  marketing  agreement  and 
order,  which  covers  Beurre  D'Anjou, 
Beurre  Bosc,  Winter  Nelis,  Doyenne  du 
Comice,  Beurre  Easter,  and  Beurre 
Clairgeau  varieties  of  pears  (winter 
pears)  grown  in  Oregon,  Washington, 
and  California.  The  amendment  would 
authorize  marketing  promotion  and  paid 
advertising  to  promote  the  marketing, 
distribution,  and  consumption  of  winter 
pears. 

date:  The  voting  period  for  the  purposes 
of  the  referendum  herein  ordered  is 
September  17  through  September  29, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch. 
F&V.  AMS.  USDA,  Washington,  DC. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  April  20, 1984.  and 
published  in  the  April  26, 1984,  issue  of 


the  Federal  Register  (49  FR  17950);  and 
Notice  of  Recommended  Decision  issued 
July  19. 1984,  and  published  in  the  July 
25, 1984,  issue  of  the  Federal  Register  (49 
FR  29960). 

This  administrative  action  is  governed 
by  the  provisions  of  Sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and  therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291, 

Small  Businesses.  The  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  effective 
January  1, 1981,  seeks  to  ensure  that, 
within  the  statutory  authority  of  a 
program,  the  regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  Interested 
persons  were  invited  to  present 
evidence  at  a  hearing  on  the  probable 
regulatory  and  informational  impact  of 
the  proposed  rule  on  small  business. 

During  the  fiscal  year  ending  June  30, 
1983,  92  handlers  regulated  under  M,0. 
927  handled  winter  pears  for  fresh 
market  with  an  estimated  crop  value  of 
S70.9  million.  The  average  value  per 
handler  was  approximately  $770,000, 
Given  the  applicable  definition  of  a 
small  business  concern  (i.e.,  for 
purposes  of  qualifying  for  a  Small 
Business  Administration  loan,  a  small 
business  has  average  annual  receipts 
which  do  not  exceed  $2,000,Opo),  almost 
all  of  the  handlers  of  winter  pears  would 
fall  within  that  definition.  Thus,  few 
handlers,  if  any.  can  be  considered  large 
or  predominant  in  a  relative  or  absolute 
sense. 

The  Agricultural  Marketing 
Agreement  Act  requires  the  application 
of  uniform  rules  to  regulated  handlers. 
Since  handlers  covered  under  M.O.  927 
are  predominantly  small  businesses,  the 
order  itself  is  tailored  to  the  size  and 
nature  of  these  small  businesses. 

Further,  while  the  amendment 
recommended  herein  would  impose 
some  requirements  on  affected  small 
businesses  and  the  number  of  such  may 
be  substantial,  any  added  burden  should 
not  be  significant  in  light  of  the  potential 
benefits  that  should  be  derived  by  such 
small  businesses. 

The  testimony  presented  at  the 
hearing  on  the  proposed  amendment 
indicated  that  the  burden  of  financing 
and  implementing  the  amendment — 
should  it  be  ratified  by  growers  in  a 
referendum — would  be  less  than  the 
burden  of  the  current  voluntary 
promotion  program.  Rather  than 
reporting  and  sending  assessments  to 
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■^  two  organizations,  under  the 
,.  amendment  handlers  would  report  and 
send  assessments  only  to  the  Winter 
Pear  Control  Committee  which  operates 
under  the  marketing  order.  This 
-  economy  of  operation  would  be  equally 
advantageous  to  large  and  small 
businesses,  with  small  business  perhaps 
benefitting  to  a  greater  degree  in  that 
their  operating  margins  may  be  smaller. 

Additionally,  the  concept  of  the 
ainendment  itself  is  particularly 
beneficial  to  small  businesses.  It  would 
authorize  large  numbers  of  small 
businesses  to  pool  their  resources  to 
mount  a  promotional  campaign  to 
benefit  all  growers  and  handlers  of 
winter  pears.  Small  businesses  are  ihe 
least  likely  to  be  in  a  position  to  initiate 
and  maintain  the  magnitude  of  a 
marketing  expansion  program  as 
foreseen  by  the  proponents  of  the 
amendment. 

,    With  respect  to  small  businesses  that 
are  not  winter  pear  growers  or  handlers, 
the  impact  of  the  proposed  amendment 
would  be  different.  Some  such 
businesses,  including  retail  food  stores, 
restaurants,  and  others  that  sell  winter 
pears  to  the  public  in  various  forms. 
could  experience  increased  costs  due  to 
the  proposed  amendments.  However, 
the  magnitude  of  such  added  costs  is 
difficult  to  quantify  and  is  speculative. 
Moreover,  these  hypothetical  added 
costs  would  be  counterbalanced  by  the 
advantages  to  small  businesses  that  are 
winter  pear  growers  who  will  benefit 
from  the  proposed  amendment  and  by 
the  likelihood  that  small  businesses  that 
are  not  winter  pear  growers  will  benefit 
from  the  proposal  due  to  increased 
public  awareness  and  demand  for 
winter  pears  as  the  result  of  promotion 
and  paid  advertising  projects  conducted 
by  the  Control  Committee. 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  further  amendment  of  the 
marketing  agreement,  as  amended,  and 
Order  No.  927,  as  amended  (7  CFR  Part 
927).  regulating  the  handling  of  winter 
pears  grown  in  Oregon,  Washington, 
and  California,  The  hearing  was  held, 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  .\greement  Act. 
as  amended  (7  U.S.C.  601  e^  seg.].  and 
the  applicable  rules  of  practice  (7  CFR 
Part  900),  in  Portland,  Oregon,  on  May 
30,  1964,  pursuant  to  notice  thereof. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  on 
luly  19,  lSb4,  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture, 
the  recommended  decision  contaming 
the  notice  of  the  opportunity  to  file 
written  exceptions  thereto.  An 


exception  was  received  from  the 
Washington  Fruit  and  Produce 
Company.  Yakima,  Washington. 

The  material  issues,  findings  and 
conclusions,  rulmgs.  and  general 
findings  of  the  recommended  decision 
set  forth  in  the  )u!y  25,  1984.  issue  of  the 
Federal  Register  (49  FR  29960)  are 
hereby  approved  and  adopted  and  are 
hereby  set  forth  in  full  herein. 

Slaterial  Issues 

The  material  issues  presented  nn  the 
record  of  the  hearing  are:  (1)  Whether 
under  Marketing  Order  927  authority 
should  be  added  for  the  Winter  Pear 
Control  Committee  to  engage  in 
marketing  promotion  and  paid 
advertising  to  promote  the  marketing, 
distribution,  and  consumption  of  winter 
pears;  and  (2)  whether  confonning 
changes  to  the  order  would  be  necessary 
if  this  program  were  to  go  into  effect. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  the  evidence  adduced  at  the  hearing 
and  record  thereof,  are  as  follows. 

(1)  It  is  recommended  that  the  order 
be  amended,  as  hereinafter  set  forth,  to 
include  authority  for  marketing 
prom.otion  and  paid  advertising  to 
promote  the  marketing,  distribution,  and 
consumption  of  winter  pears.  Such 
authority  is  authorized  under  section 
B08c(6)  of  the  act. 

Marketing  promotion  and  paid 
advertising  to  promote  winter  pears  has 
been  conducted  for  approximately  50 
years  by  the  Washington-Oregon- 
Califomia  Pear  Bureau.  This  is  an 
organization  of  pear  handlers  who 
administer  a  voluntary  promotional 
program.  Winter  pear  handlers 
voluntarily  pay  an  assessment  to  the 
Bureau  to  finance  this  activity.  The 
hearing  record  indicates  that  such 
assessments  are  customarily  deducted 
from  payments  to  growers  at  the  time  of 
the  financial  settlement  between 
growers  and  handlers.  Historically, 
about  92  percent  of  the  indu.stry  has 
participated. 

Promotion  programs  to  date  have 
been  highly  successful  in  increasing  the 
marketing,  distribution,  and 
consu.mption  of  winter  pears.  For 
example,  between  the  1970-71  season 
and  the  1981-82  season,  per  capita 
consumption  of  D'Anjou  variety  pears 
increased  61  percent.  During  the  same 
period,  the  number  of  cities  in  the  U.S. 
receiving  5.000  boxes  or  more  annually 
increased  by  61  percent.  Testimony 
presented  at  the  hearing  attributes  a 
large  portion  of  this  market  expansion  to 
the  promotion  program. 


However,  a  significant  number  of  new 
handlers  are  not  electing  to  participate 
in  the  voluntary  program,  and  some 
handlers  are  offering  inducements  to 
encourage  growers  to  dehver  to  them  by 
not  deducting  the  voluntary  assessment 
at  the  time  of  settlement.  Income  lost 
last  season  on  the  D'Anjou  vanety  in 
one  of  the  largest  production  districts 
alone  amounted  to  approxim,atelv 
S146.000. 

Continued  promotion  activities  are 
imperative  for  this  $70  million  industry. 
Competition  from  other  products  has 
increased  in  recent  years  At  one  time, 
winter  pears  were  among  the  few  fresh 
fruits  a\dilable  between  summer 
han'ests.  .Now.  winter  pears  face 
substantial  compention  from  earlv  and 
late  season  shipments  of  plums. 
peaches,  and  nectarines,  from  increased 
fresh  shipments  of  Barflett  pears  that 
are  being  diverted  from  processing,  and 
from  increasing  quantities  of  fresh  fruits 
from  South  America.  Thus,  maintaining 
an  effective  promotion  program  is 
essential  not  only  to  preserve  the 
markets  that  exist,  but  to  continue  the 
industry's  current  aggressive  marketing 
activities  to  facilitate  the  expansion  of 
existing  markets  and  the  development  of 
r.ew  markets  to  assure  outlets  for  the 
even  larger  winter  pear  crops  expected 
m  the  future 

Permitting  the  industry  to  adminisier 
the  promotion  program  with  funds 
collected  under  the  authonty  of  the 
marketing  order  would  insure  full  and 
proportionate  participation  by  all 
handlers  in  the  industry.  It  would  also 
eliminate  the  disruptive  practice  of 
undercutting  the  market  by  the  amount 
paid  in  assessments  to  the  voluntary 
program. 

If  the  authonty  to  collect  assessments 
and  conduct  promotion  activities  is  not 
made  available  to  the  committee  under 
the  Federal  marketing  order  for  the  1984 
crop,  lost  assessment  revenue  under  the 
voluntary  progra.m  threatens  to  seriously 
undermine  the  existing  promotion 
program  and  the  foothold  the  industry 
now  has  in  the  marketplace  as  well. 
Testimony  indicated  that  if  the 
mandatory  assessment  is  not 
implemented,  it  is  expected  that 
participation  in  the  voluntary  programs 
will  continue  to  decline  and  within  two 
or  three  years  could  likely  be  as  low  as 
60  percent. 

It  was  also  pointed  out  at  the  hearing 
'.hat  the  committee  has  the  experience 
and  the  administrative  machmen,^ 
necessary  to  collect  assessments  The 
committee  has  recommended  research 
projects  for  lQ''5?'ears  using  pmcedures 
similar  to  those  that  would  be  necessary 


35098 


Federal  Register  /  Vol.  49,  No.  174  /  Thursday.  September  6,  1984  /  Proposed  Rules 


to  administer  promotion  and  paid 
advertising  projects. 

The  evidence  of  record  indicates  a 
desire  on  the  part  of  some  segments  of 
the  industry  to  have  assessment  levels 
vary  by  pear  variety  and  assessments 
and  advertising  programs  voted  on  by 
variety.  For  example,  if  the  Bosc 
industry  desires  additional  promotion  to 
market  an  unusually  large  crop,  the 
assessment  for  Bosc  pears  could  be 
raised  without  raising  the  assessment 
for  the  other  varieties.  By  the  same 
token,  the  assessment  for  any  variety 
could  be  lowered  without  lowering  the 
assessment  of  any  other  variety. 
Assessment  rates  would  be 
recomm.ended  at  the  beginning  of  each 
season  by  a  vote  of  the  Control 
Committee,  at  the  same  time  decisions 
would  be  made  for  the  seasoa's 
p.'-omotion  efforts.  Varied  assessment 
rates,  however,  would  not  be 
permissable  under  current  order 
authority.  Section  927.41  of  the  order 
requiies  each  handler  to  pay  a  pro  rata 
share  of  the  expenses  incurred  by  the 
Control  Committee  for  the  maintenance 
and  function  of  the  Control  Committee 
during  each  fiscal  period. 

Under  the  current  order,  voting  on  the 
assessment  rate  must  be  conducted  in 
conform.ance  with  §  927.33.  That  section 
requires  that  a  quorum  of  nine  (9)  out  of 
the  12  m.embers  must  be  present  in  order 
for  a  vote  to  be  valid,  and  that  no  fewer 
than  seven  (7)  affirmative  votes  must  be 
cast  for  the  comm.ittee  to  take  action  on 
an  issue.  This  procedure  is  required  for 
voting  on  all  matters  e.xcept  those  with 
respect  to  issuing,  modifying, 
suspending,  or  terminating  grade  and 
size  regulations.  Section  927.52 
prescribes  the  manner  in  which  voting 
on  grade  and  size  regulations  must 
occur.  Under  this  section,  each  member 
has  one  vote  as  an  individual  and,  in 
addition,  one  vote  for  each  25,000  boxes 
of  the  average  quantity  of  each  variety 
of  pears  produced  in  the  particular 
district  and  shipped  therefrom  during 
the  immediately  preceding  three  fiscal 
periods  to  destinations  outside  the  state 
m  which  produced.  Members  vote  on 
grade  and  size  regulations  by  varieties, 
and  an  affirmative  vote  of  not  less  than 
RO  percent  of  the  applicable  total 
number  of  votes  is  required  to 
rpcommend  that  the  Secretary  put  a 
regulation  into  effect. 

Testimony  presented  at  the  hearing 
demonstrated  some  value  in  voting  on 
promotion  assessments  and  projects  by 
variety  in  that  the  marketing  conditions 
could  vary  by  variety.  However,  the 
notice  of  hearing  did'  not  contain  a 
proposal  to  authorize  such  a  method  of 
voting.  Therefore,  voting  procedures 


cannot  be  amended  in  the  course  of  this 
rulemaking  proceeding. 

In  the  event  that  the  Control 
Committee  determines  that  voting  on 
promotion  assessments  and  projects 
would  be  more  equitably  or  effectively 
accomplished  utilizing  the  procedures 
outlined  in  §  927.52,  the  Control 
Committee  may  conduct  preliminary 
voting  in  that  manner  for  a  period  of 
time  sufficient  to  evaluate  its 
effectiveness.  It  is  stipulated,  however, 
that  any  recommendation  to  the 
Secretary  would  be  arrived  at  in 
accordance  with  §  927.33.  After  a 
sufficient  evaluation  period,  a  hearing 
may  be  requested  on  the  issue  of 
amending  the  voting  procedures. 

Spending  prom.otion  assessment 
revenues  was  another  administrative 
issue  raised  at  the  hearing.  The  record 
indicates  that  the  committee  intends  to 
spend  the  money  to  the  extent 
practicable  in  proportion  to  the  amount 
of  funds  generated  by  each  variety.  For 
example,  roughly  the  dollar  amount 
collected  on  the  Cornice  variety  would 
be  allocated  to  promote  Cornice  pears. 
However,  this  would  not  preclude  the 
committee  from  sponsoring  promotions 
covering  all  varieties  of  winter  pears  in 
the  same  program.  In  fact,  in  the  peak 
season,  the  industry  has  found  it  to  be 
appropriate  and  economical  to  promote 
every  available  variety  in  a  combined 
campaign. 

In  formulating  promotion  and  paid 
advertising  projects,  the  Control 
Committee  should  be  authorized  to 
secure  the  advice  and  service  of  persons 
or  organizations  knoivledgeable  in  this 
type  of  activity.  The  committee  may 
establish  subcommittees  to  assist  it  in 
the  efficient  and  expeditious  planning  of 
promotion  projects  or  programs.  Such 
subcommittees  could  develop 
preliminary  projects  and  programs  and 
m.ake  recommendations  to  the  Control 
Comm.ittee  with  respect  to  any  such 
activities.  Subcommittees  could  also 
perform  evaluations  of  activities  at  any 
stage  of  completion.  Final  decisions  on 
any  such  recommendations  would  be 
the  perogative  cf  the  committee  subject 
to  approval  of  the  Secretary.  In  carrying 
out  the  order  provision  for  promotion 
and  paid  advertising  for  peacs,  the 
committee  should  be  authorized  to 
conduct  promotion  of  paid  advertising 
projects  directly,  or  to  contract  for  the 
conduct  of  such  projects  with  persons  or 
organizations  that  specialize  in  this  field 
of  activity. 

Promotion  and  paid  advertising 
projects  could  be  local,  regional, 
national,  or  international  in  scope.  They 
could  be  oriented  toward  the  wholesale, 
or  retail  trade  qr  toward  the  consuming 


public.  The  projects  could  be 
accomplished  through  the  electronic  or 
print  media  or  by  a  field  staff  making 
direct  contacts  with  retail,  wholesale,  or 
institutional  purchasing  agents. 

In  submitting  projects  to  the  Secretary 
for  approval,  the  committee  should 
include  recommendations  as  to  the 
funds  expected  to  be  obtained  from 
assessments  under  the  order.  The 
committee  should  fully  consider  the  cost 
of  any  such  activities  when  developing 
its  budget,  both  as  to  additional  items  of 
expense  and  the  applicable  assessment 
rate.  Committee  expenditures  for  the 
costs  of  planning  such  programs  should 
be  authorized  on  the  basis  of  budgetary 
approval  since  planning  and  project 
development  necessarily  precede 
recommendation  of  a  project  to  the 
Secretary  for  his  approval.  The 
committee  should  review  its  promotion 
program  annually  to  appraise  its 
effectiveness. 

Based  on  the  foregoing,  the  order 
should  be  amended,  as  hereinafter  set 
forth,  to  include  authority  for  marketing 
promotion  and  paid  advertising  to 
promote  the  marketing,  distribution,  and 
consumption  of  winter  pears.  The 
expense  of  any  promotion  or  paid 
advertising  projects  are  to  be  paid  from 
funds  collected  under  the  order.  All 
Control  Committee  votes  regarding 
assessment  and  expenditures  are  to  be 
conducted  in  compliance  with  §  927.33 
of  the  order. 

(2)  No  conforming  changes  are 
necessary. 

Rulings  on  Briefs  of  Interested  Persons 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  June  15, 
1984,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  and  written  arguments  or 
briefs  based  on  the  evidence  received  at 
the  hearing. 

Briefs  and  proposed  findings  and 
conclusions  were  filed  by:  The 
Washington  Fruit  and  Produce 
Company;  Dan  Hull,  pear  handler  and 
five  proponent  witnesses  and  the  Pea- 
Bureau.  The  three  briefs  supported  the 
inclusion  of  authority  to  conduct 
marketing  promotion  and  paid 
advertising  under  the  marketing  order. 

These  briefs,  proposed  findings,  and 
conclusions  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth 
herein  To  the  extent  that  any  suggested 
findings  or  conclusions  by  interested 
persons  are  inconsistent  with  the 
findings  and  conclusio.-.s  set  forth 
herein,  the  requests  to  .make  such 
findings  or  to  reach  such  conclusions  are 
denied. 
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A  peripheral  issue  introduced  at  the 
hearing  related  to  redistricting  the 
production  area  covered  under  the 
marketing  order.  The  committee  or  any 
person  may  request  a  hearing  on  that 
issue  if  it  finds  merit  in  this  suggestion. 
Any  change  in  designated  districts 
would  mean  a  substantive  change  in  the 
order  and  could  not  procedurally  be 
discussed  at  this  hearing  because  such  a 
change  was  not  included  m  the  issues 
set  forth  in  the  notice  of  hearing. 

Ruling  on  Exception 

The  Washington  Fruit  and  Produce 
Company  filed  an  exception  supporting 
adoption  of  the  proposed  amendment 
with  modification.3.  The  exception 
recommended  that  assessment  rates  and 
recommendations  for  m.arket  promotion 
projects  be  determined  on  a  varietal 
type  basis  and  that  these  modifications 
be  made  as  conforming  changes.  The 
exception  was  accompanied  by  a 
petition  signed  by  a  number  of  winter 
pear  growers  supporting  the  conclusions 
expressed  in  the  exception. 

However,  as  indicated  in  the 
recommended  decision,  voting  on 
promotion  assessments  based  on 
varietal  considerations  was  not  within 
the  scope  of  the  hearing  as  set  forth  in 
the  notice  of  hearing,  and  it  would  be 
inconsistent  with  the  evidence  to 
mandate  such  a  change  in  voting 
procedures.  In  addition,  as  stated 
earlier,  the  Winter  Pear  Control 
Committee  may  conduct  preliminary 
voting  on  a  varietal  basis  in  order  to 
evaluate  the  effectiveness  of  this  voting 
method  as  long  as  any  recommendation 
to  the  Secretary  is  arrived  a*  in 
accordance  with  the  provisions  of 
§  927.33  of  the  order.  Also  as  indicated, 
promotional  funds  can  be  expended  on  a 
varietal  basis  at  the  discretion  of  the 
committee.  However,  there  should  be  no 
order-imposed  requirement  to  do  so. 
Provisions  of  the  marketing  order 
regarding  assessment  rates  and  voting 
procedures  cannot  be  amended  in  this 
rulemaking  proceeding  as  conforming 
changps. 

Marketing  Agrer.rnent  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled, 
respectively,  "Marketing  Agreement,  as 
Further  Amended,  Regulating  the 
Handling  of  Beurre  D'Anjou,  Beurre 
Bosc,  Winter  Nelis,  Doyenne  du  Comice, 
Beurre  Easter,  and  Beurre  Clairgeau 
Varieties  of  Pears  Grown  in  Oregon, 
Washington,  and  California"  and  "Order 
Amending  the  Order,  as  Amended, 
Regulating  the  Handling  of  Beurre 
D'Anjou,  Beurre  Bosc,  Winter  Nelis, 
Doyenne  du  Comice,  Beurre  Easter,  and 
Beurre  Clairgeau  Varieties  of  Pears 


Grown  in  Oregon.  Washington,  and 
California."  These  documents  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory'  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
annexed  order  which  is  published  with 
this  decision. 

Referendum  order 

It  is  hereby  directed  that  a  referendum 
be  conducted  from  September  17 
through  29.  1984,  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  ere  900.4CW  et  seq.],  to  determine 
whether  the  issuance  of  the  annexed 
order  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulating  the  handling  of  winter  pears 
grown  in  Oregon,  Washington,  and 
California,  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order,  who  during  the  representative 
period  were  engaged  in  the  production 
area  in  the  production  of  the  regulated 
commodity  for  market. 

The  representative  penod  is  hereby 
determined  to  be  July  1, 1983.  through 
June  30.  1984. 

If  the  proposed  amendment  is  not 
favored  by  two-thirds  of  the  growers 
voting  or  by  growers  of  two-thirds  of  the 
tonnage  of  pears  represented  in  the 
referendum,  the  existing  order  will 
continue  in  effect. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Joseph  C.  Perrin,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Ser\ice,  USDA,  Room  369  Green/Wyatt 
Federal  Building,  1220  SW.  Third 
Avenue,  Portland,  Oregon  97204. 

List  of  Subjects  in  7  CFR  Part  927  " 

Marketing  agreement  and  order, 
Oregon,  Washington,  California,  pears, 
Beurre  D  Anjou,  Beurre  Bosc,  Winter 
Nelis,  Doyenne  du  Comice.  Beurre 
Easter,  Beurre  Clairgeau. 

Signed  at  Washington,  D.C.,  on  August  30, 
1984. 

C.W.  McMillan  \         j 

Assistant  Secretary,  Marketing  and       ^ ' 

Inspection  Ser\'ices. 

Order  amending  the  order,  as 
amended,  regulating  the  handling  of 
Beurre  D'Anjou,  Beurre  Bosc,  Winter 
Nelis,  Doyenne  du  Comice,  Beurre 
Easter,  and  Beurre  Clairgeau  varieties 


of  pears  (winter  pears)  grown  in  Oregon. 
Washington,  and  California. ' 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  confiict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  pubhc  hearing  was  held 
upon  proposed  amendment  of  the 
marketing  agreement  as  amended,  and 
Order  No.  927,  as  amended  (7  CFR  Part 
927)  regulating  the  handling  of  winter 
pears  grown  in  Oregon,  Washington. 
and  California. 

Upon  the  basis  of  the  record,  it  is 
found  that; 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  Beurre  D'Anjou,  Beurre 
Bosc,  Winter  Nelis,  Doyenne  du  Comice, 
Beurre  Easter,  and  Beurre  Clairgeau 
varieties  of  pears  grown  in  the  States  of 
Oregon,  Washington,  and  California  in 
the  same  manner  as.  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industry  activity 
specified  in,  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable 
consistent  with  carrying  out  the 
declared  pohcy  of  the  act,  and  the 
issuance  of  several  orders  apphcable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  act; 


'  Thii  order  ihall  not  become  effective  unless  and 
until  the  requirements  of  |  900  14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met 
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(4)  There  are  no  differences  in  the 
production  and  marketing  of  said 
varieties  of  pears  grown  in  the 
production  area  which  make  necessary 
different  terms  and  provisions 
applicable  to  different  parts  of  such 
area;  and 

(5)  All  handling  of  said  varieties  of 
pears  grown  inthe  production  area 
defined  in  the  order,  as  amended,  is  in 
the  current  of  interstate  or  foreign 
commerce  or  directly  burdens,  obstructs, 
or  affects  such  commerce. 

Order  Relative  to  Handlirg 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof  the 
handling  of  Beurre  D'Anjou,  Beurre 
Bosc,  Winter  Nelis,  Doyenne  du  Cornice, 
Beurre  Easter,  and  Beurre  Clairgeau 
varieties  of  pears  grown  in  Oregon, 
Washington,  and  California  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
ma.'-kefing  agreement  and  order 
amending  the  order  contained  in  the 
recommended  decision  issued  by  the 
Deputy  Administrator  on  )i;!y  19.  1984. 
and  published  m  the  Federal  Register  on 
luly  25.  1984.  (49  FR  299B01,  shall  be  and 
are  t.he  terms  and  provisions  of  this 
order  amending  the  order,  and  are  set 
forth  in  full  herein. 

Section  927.47  is  revised  to  read  as 
follows: 

§  927.47    Research  and  development. 

The  Control  Committee.  VMth  the 
approval  of  the  Secretary,  may  establish 
or  provide  for  the  establishment  of 
production  research  or  marketing 
research  and  development  projects 
desis^ned  to  assist,  improve,  or  promote 
the  marketing,  distribution,  ^d 
consum.ption  of  pears.  Such  projects 
may  provide  for  any  form  of  marketing 
promotion,  including  paid  advertising. 
The  e.xpense  of  such  projects  shall  be 
paid  from  funds  collected  pursuant  to 
§  927.41. 

\VV.  [><  B^-iaS^-q  Hied  9-^-84:  g:4&  iiin| 
BILLIMG  CODE  3410-03-M 


7  CFR  Part  10C4 

[Docket  No.  AO-160-A62-RO3I 

Milk  in  th«  Middle  Atlantic  Marketing 
Area;  Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 
USDA 

action:  Notice  of  public  hearing  on 
proposed  rulemaking. 


SUMMARY:  This  hearing  is  being  held  to 
consider  two  industry  proposals  to 
amend  the  .Middle  Atlantic  Federal  milk 
marketing  order.  One  proposal  would 
allow  a  producer  s  milk,  which  is 
normally  associated  with  the  market,  to 
shift  to  other  Federal  order  markets 
without  adversely  affecting  the  dairy 
farmer's  base  during  the  August- 
December,  1984  base-forming  period. 
The  other  proposal  would  relax  the  pool 
qualification  requirements  of  a  reserve 
processing  plant  operated  by  a 
federation  of  cooperatives.  Proponents 
contend  that  these  changes  are  needed 
Id  reflect  current  marketing  conditions 
and  promote  efficient  milk  handling 
practices.  It  has  been  requested  that  the 
proposals  be  considered  for  adoption  on 
an  expedited  basis. 

date:  The  hearing  will  convene  at  10:00 
a.m.  on  September  13,  1984, 
ADOflESS:  The  hearing  will  be  held  the 
TransPotomac  Plaza  Conference  Center, 
1199  .North  Fairfax  Street,  Alexandria, 
Virginia  22314.  (703)  549-1160. 
FOR  FURTHER  INFORMATION  CONTACr 

Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
(202)  447-7183, 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  tp  be  held  at  the  TransPotomac 
Plaza  Conference  Center,  1199  North 
Fairfax  Street,  Alexandia.  Virginia 
22314,  beginning  at  10:00  a.m.,  on 
September  13, 1984,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  m.ilk  in  the 
Middle  Atlantic  marketing  area. 

Since  the  1984  base-forming  period 
(.August-December)  has  already  begun, 
dairy  farmers  should  be  informed  as 
soon  as  possible  as  to  which  deliveries 
will  count  toward  the  establishment  of 
their  bases  in  such  period.  For  that 
reasons,  the  Department  has  concluded 
that  less  than  15  days'  notice  of  the 
hearing  is  warranted  in  this  proceeding. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.].  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 


which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

This  hearing  is  a  reopening  of  a 
hearing  held  July  19-October  26, 1983, 
which  principally  involved 
consideration  of  the  expansion  of  the 
marketing  area.  The  hearing  is  reopened 
for  the  limited  purpose  of  receiving 
evidence  with  respect  to  the  economic 
and  marketing  conditions  which  relate 
to  the  computation  of  base  for  each 
producer  and  the  pool  qualification 
requirements  for  a  reserve  processing 
plant  operated  by  a  federation  of 
cooperatives. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with  respect 
to  the  proposals. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  "Regulatory 
Flexibihty  Act"  (Pub.  L.  96-354).  This  act 
seeks  to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  :.nd  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
business.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders,  Milk,  Dairy 
products. 

PART  1004— (AMENDED) 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Maryland  and  Virginia 
Milk  Producers  Association,  Inc.: 
Proposal  No.  1 

Revise  paragraph  (a)  of  §  1004.92  to 
read  as  follows: 


§  1004.92 
producer. 


Computation  of  base  for  each 


(a)  For  any  producer,  except  as 
provided  in  paragraphs  (b)  through  (f)  of 
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this  section,  the  quantity  of  milk  receipts 
shall  be  the  total  pounds  of  producer 
milk  received  by  all  pool  handlers  from 
such  producer  during  the  preceding 
months  of  August  through  December. 
However,  during  the  August-December. 
1984  base-forming  period  only,  the 
quantity  of  .milk  receipts  shall  mclude 
the  total  pounds  of  milk  received  from 
such  producer:  (1)  As  producer  milk  by 
pool  handlers;  and  (2)  as  dairy  farmer 
milk  pooled  on  some  other  Federal 
order(s).  which  was  reported  and 
eligible  to  be  diverted  as  producer  milk 
pursuant  to  §  1004.12(d)  but  is  subject  to 
the  classification  and  pricing  provisions 
of  such  other  orderfs)  issued  pursuant  to 
the  Act  and  §  10G4.12(f)(4). 
*         *         •         •         * 

Proposed  by  Atlantic  Processing.  Inc.: 
Proposal  No.  2 

Revise  paragraph  (d)(2)  of  §  1004.7  to 
read  as  follows: 

§1004.7    Pool  plant. 
*****  • 

(d)*     *     • 

(2)  A  reserve  processing  plant 
operated  by  a  federation  of  cooperative 
associations  at  which  milk  of  member 
producers  of  the  cooperatives  is 
received  if  the  total  of  fluid  milk 
products  (except  filled  milk)  transferred 
from  such  federation  plant's)  to.  and  the 
milk  of  member  producers  of  the 
cooperatives  physically  received  at. 
pool  plants  pursuant  to  §  1004. 7fa)  is  rot 
less  than  30  percent  of  the  combined 
milk  of  member  producers  of  the 
cooperatives  during  the  month: 
Provided.  That  if  a  pipeline  is 
maintained  between  the  pool  plant  and 
the  nonpool  plant,  the  market 
administrator  shall  determine  such 
plant's  eligibility  for  pool  status  on  the 
basis  of  r^-oipts  and  disposition  of  m.ilk 
at  the  plant.  If  the  market  administrator 
determines  that  the  pipeline  was  used  to 
transfer  producer  milk  to  the  nonpool 
plant,  the  plant  shall  not  be  a  pool  plant. 

***** 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Ser\ice: 

Proposal  No.  3 

Make  such  changes  as  may  be 
necessary  to  make  ihe  entire  marketing 
agreem.ent  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator.  Joseph  D.  Shine. 
P.O.  Box  710,  Alexandria,  Virginia  22313. 
or  from  the  Hearing  Clerk,  Room  1077. 
South  Building,  United  States 
Department  of  .Agriculture.  Washington, 
D.C.  20250,  or  may  be  inspected  there. 


Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding  the  prohibition 
applies  to  employees  in  the  follo'.ving 
organizational  units: 
Office  of  the  Secretary  of  Agiiculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  i^ounsel 
Dairy  Division,  Agr;>.ultural  Marketing 

Service  (VVash'r.gton  Office  only) 
Office  of  the  .Market  Administrator, 

Middle  Atlsiitic  Marketing  Area 

Procedure.!  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

(Sees.  1  19.  48  Stat.  31,  as  amended;  7  U.S.C. 
601-6:4) 

Signed  at  Washington.  D.C,  on  August  30. 
1964. 

William  T.  Manley, 

Deputy  A  dministrator,  ' 

Marketing  Program  Operations. 
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7  CFR  Part  1033 
[Docket  No.  AO-166-A52] 

Milk  In  the  Ohio  Valley  Marketing  Area; 
Partial  Decision  on  Proposed 
Amendments  to  Marketing  Agreement 
and  To  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  decision  adopts  several 
changes  in  the  Ohio  Valley  milk 
marketing  order  based  on  proposals 
considered  at  a  public  hearing  held  in 
October  1983.  The  changes  adopted 
herein  will:  (1)  Eliminate  minus  location 
adjustments  at  plants  located  outside 
the  marketing  area  and  generally  to  the 
south  and  east  of  such  area,  (2)  impose  a 
charge  on  handler  payment  obligations 
that  are  overdue;  (3)  reduce  the 
qualification  requirements  for  pool 
plants;  (4)  adopt  less-restrictive 
diversion  provisions;  and  (5)  revise 
certain  handler  reporting  requirements. 
Also,  the  decision  revises  the  method  of 
payment  for  bulk  fluid  milk  products 


received  from  a  pool  plant  operated  by  a 
cooperative  association.  These 
amendments  are  necessary  to  reflect 
current  marketing  conditions  and  to 
assure  orderly  marketing  in  the  area. 

Cooperation  associations  supplying 
milk  for  the  market  during  June  1984  will 
be  polled  to  determine  whether 
producers  favor  the  issuance  of  the 
proposed  amended  order.  The  amended 
order  must  be  approved  by  at  least  two- 
thirds  of  the  producers  supplying  the 
milk  for  the  marketing  area  or  by 
producers  supplying  at  least  two-thirds 
of  the  volume  produced  for  the  market 
to  become  effective. 

FOR  FURTHER  INFORMATIN  CONTACT: 

Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricuiturril 
.Marketing  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC.  20250.  (202)  447-7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amended  order  will 
promote  more  orderly  marketing  of  milk 
by  producers  and  regulated  handlers. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  September 
26.  1983;  published  September  29.  1983 
(48  FR  44565). 

Suspension  Order:  Issued  December  6, 
1983;  published  December  12.  1983  (48 
FR  55275). 

Suspension  Order:  Issued  December 
12.  1983;  published  December  16,  1983 
(48  FR  55829). 

Suspension  Order:  Issued  Januarv'  12. 
1984:  published  Januarv  17.  1984  (49  FR 
1980). 

Termination  Order:  Issued  February 
24,  1984:  published  February  29, 1984  (49 
FR  7353). 

Suspension  Order:  Issued  March  16, 
1984;  published  March  22. 1984  (49  FR 
10656). 

Partial  Recommended  Decision 
Issued  July  11.  1984:  published  Julv  16, 
1984  (49  FR  28721), 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Ohio  Valley 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 


asite 
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of  1987.  u  amended  (7  U^C.  801  et 
seq.],  and  the  applicable  rules  of 
practice  (7  CFR  Part  900),  at  Columbus, 
Ohio,  aa  October  12-13, 1983.  Notice  of 
such  hearing  was  issaed  on  September 
26, 1983  and  published  September  29, 
1983  (48  FR  44585]. 

Upon  the  basis  of  the  evidence 
iatroduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator, 
Marketing  Program  Operations,  on  July 
11. 1983  filed  with  the  Hearing  Clerk,  " 
United  States  Department  of 
Agriculture,  his  partial  recommended 
decision  containing  notice  of  the 
opportrmity  to  file  writtem  exceptions 
thereto. 

Th«  material  issues,  findings  and 
conclusions,  rulings,  and  general 
Hndioga  of  the  partial  recommended 
decision  are  hereby  approved  and 
adopted  and  are  set  forth  in  full  herein, 
subject  to  the  following  modifications: 

1.  Under  issue  1 — Pool  plant 
qualification  requirements. 

(aj  Distributing  plant.  Three  new 
paragraphs  are  added  at  the  end  of  the 
discussion. 

(b)  Supply  plant.  Two  new  paragraphs 
are  added  after  paragraph  10. 

2.  Under  issue  3 — Location 
adjustments.  Two  new  paragraphs  are 
added  after  paragraph  19;  and  one  new 
paragraph  is  added  after  paragraph  22 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Pool  plant  quahfication 
requirements. 

(a)  Distributing  plant. 

(b)  Supply  plant. 

(c)  Balancing  plant  operated  by  a 
cooperative  association. 

2.  Diversion  of  producer  milk. 

(a)  Diversions  between  pool  plants. 

(b)  Producer  delivery  requirement 

(c)  Diversions  from  a  pool  plant  to  a 
nonpool  plant 

(d)  Limitation  on  diversions  to 
nonpool  plant 

3.  Location  adjustments. 

4.  Elimination  of  the  "take  out/pay 
back"  producer  payment  plan. 

5.  Adoption  of  an  advertising  and 
promotion  program. 

6.  Administrative  provisions. 

(a)  Charges  on  overdue  accounts. 

(b)  Payments  by  handlers  for  milk 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(c)  Other  reports. 

This  decision  deals  with  all  of  the 
aforementioned  issues  except  issues  4 
and  5.  A  prior  action  dealt  with  issue  4 
in  which  a  termination  order  was  issued 
on  February  24, 1984  (49  FR  7353).  The 
remaining  issue  5  is  reserxed  for  a  later 
decision. 


Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pool  plant  qualification 
requirements.  In  connection  with  the 
issue  of  pool  plant  qualification 
requirements,  several  proposals  were 
considered  at  the  hearing.  The  pool 
plant  qualification  requirements  for 
distributing  plants,  supply  plants,  and 
balancing  plants  operated  by 
cooperatives  are  discussed  in  the 
following  findings. 

(a)  Distributing  plant.  The  total  route 
disposition  requirement,  which  varies 
seasonally  and  must  be  met  by 
distributing  plants  to  qualify  for  pool 
status  under  the  order,  should  be 
red-.ced  by  ten  percentage  points  each 
month.  The  minimum  requirement 
should  be  lowered  from  50  to  40  percent 
of  a  plant's  receipts  for  the  months  of 
September  through  February  and  from 
45  to  35  percent  of  such  receipts  in  the 
months  of  March  through  August. 

Beatrice  Foods  Company  (Beatrice) 
and  Defiance  Milk  Products  Company 
(Defiance)  proposed  that  the  minimum 
route  disposition  requirement  be 
reduced  by  10  percentage  points  each 
month.  Beatrice  operates  four 
distributing  plants  that  are  fully 
regulated  under  the  order.  Defiance 
operates  a  nonpool  manufacturing  plant 
at  Defiance,  Ohio.  Until  September  1983. 
this  plant  had  been  a  pool  supply  plant 
under  the  order  for  many  years. 

The  Beatrice  witness  testified  that  it 
qualifies  its  four  distributing  plants  as  a 
unit.  Under  this  pooling  arrangement, 
the  receipts  and  disposition  of  each 
distributing  plant  in  the  unit  are 
combined  and  treated  as  a  single  plant 
for  the  purpose  of  meeting  the  total 
route  disposition  requirement.  However, 
he  indicated  that  it  has  been  extremely 
difficult  for  the  handler  to  meet  this 
requirement  even  on  a  unit  basis  in 
certain  months  without  depooling  some 
of  the  milk  of  dairy  farmers  and/or 
making  uneconomic  milk  movements. 
This  is  evidenced  by  the  numerous 
requests  by  the  handler  that  the 
requirements  be  suspended. 

For  instance,  these  requirements  were 
suspended  for  certain  spring  and 
summer  months  of  1982  and  1983  at  the 
request  of  the  handler.  Also,  since  the 
hearing,  these  requirements  were  further 
suspended,  for  December  1983  through 
August  1984  at  the  request  of  Beatrice  ' 


1  Official  notice  is  taken  of  the  issuance  of  three 
su.ipension  order*  by  the  Department  on  December 
12.  1983.  lanuary  12.  1964.  and  March  19.  1984. 
respertively. 


The  witness  for  Beatrice  testified  that 
the  supply-demand  conditions  justifying 
his  company's  past  suspension  reqiiests 
can  no  longer  be  considered  temporary. 
He  stated  that  the  market's  producer 
receipts  have  risen  gradually  over  the 
past  few  years,  while  at  the  same  time 
Class  I  sales  have  declined 
dramatically.  This  trend  has  been  even 
more  pronounced  lately  and  a  year- 
round  reduction  in  the  route  disposition 
standards  is  warranted  now.  in  the 
handler's  opinion.      / 

A  witness  for  the  other  proponent, 
Defiance,  also  testified  in  support  of 
reducing  the  minimum  route  disposition 
requirement.  He  testified  that  adoption 
of  a  lower  pooling  standard  for  a 
distributing  plant  would  assist  him  in 
maintaining  a  supply  arrangement  that 
has  existed  for  many  years  between  his 
supply  plant  and  the  local  pool 
distributing  plant  of  Arps  Jersey  Farms 
(Arps]  durmg  the  period  that  his  supply 
plant  is  not  a  fully  regulated  poo!  plant 
under  the  order. 

A  witness  for  Arps  also  testified  in 
support  of  the  proposal  to  lower  the 
route  disposition  requirement.  The 
handler  witness  testified  that  additional 
flexibility  is  needed  to  accommodate  the 
recent  changes  in  marketing  conditions. 
Since  the  distributing  plant's  source  of 
supplemental  supplies  (the  former  pool 
supply  plant  of  Defiance)  is  no  longer  a 
pool  plant,  the  only  practical  means  for 
such  handler  to  continue  his  relationship 
with  such  plant  is  for  him  to  associate 
the  milk  of  producers  who  were  formerly 
shipping  to  the  Defiance  supply  plant 
with  his  distributing  plant  and  divert 
any  excess  seasonal  supplies  to  the 
nonpool  manufacturing  plant  of 
Defiance.  In  view  of  these 
circumstances,  the  distributing  plant 
operator  contends  that  the  lower 
minimum  pooling  requirements  will  be 
needed  to  safely  assure  pool  status  for 
all  of  the  milk  supplies  associated  with 
his  distributing  plant.  He  further 
testified  that  since  the  Defiance  supply 
plant  is  no  longer  a  pool  plant, 
supplemental  milk  received  at  his  pool 
distributing  plant  from  such  supply  plant 
is  considered  a  receipt  from  an 
unregulated  supply  plant  under  the 
order  and  any  such  milk  assigned  to 
Class  I  at  his  pool  distributing  plant  is 
subject  to  a  compensatory  charge. 

The  National  Farmers  Organization 
(N'FOJ  also  supported  the  joirrt  proposal 
of  Beatrice  and  Defiance  to  lower  the 
route  disposition  requirements  for 
distributing  plants.  NFO  took  the 
position  that  the  proposed  change  is 
warranted  to  accommodate  the  pooUng 
of  milk  of  producers  who  have  been 
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historically  associated  with  the  market 
in  the  most  efficient  manner. 

The  Ohio  Valley  order  became 
effective  with  the  merger  of  five  Federal 
milk  orders  in  1970.  The  current  total 
route  disposition  precentages  for 
distributing  plants  were  adopted  at  that 
time. 

Record  data  indicate  that  Class  1  use 
of  the  market's  producer  milk  averaged 
68  percent  during  1971,  which  was  the 
first  full  year's  operation  of  the  crder.  In 
contrast,  fluid  use  represented  only  58 
percent  (10  percentage  pomls  lower)  of 
producer  milk  during  1982.  .Moreover, 
the  relationship  between  producer 
receipts  and  Cla.ss  I  sales  has 
deteriorated  further.  For  mstdnce, 
producer  receipts  in  the  first  eight 
months  of  198J  were  up  nine  percent 
from  the  same  months  a  year  earUer 
while  producer  milk  used  in  Class  I  was 
down  five  percent  during  the  period. 
Class  I  use  represented  less  than  50 
percent  of  the  market's  producer  milk 
during  the  first  eight  months  of  1983. 
With  a  supply-demand  balance 
considerably  different  now  from  when 
the  minimum  route  disposition 
requirement  was  adopted,  it  is 
appropriate  that  the  requirement  be 
adjusted  downward  to  reflect  current 
marketing  conditions. 

Milk  Marketing  Inc.  (M\fl],  the 
market's  principal  cooperative,  opposed 
the  proposal  at  the  hearing  pnmanly  on 
the  basis  that,  if  the  lower  requirements 
are  adopted,  milk  which  is  eligible  for 
pool  status  could  be  pre-committed  to 
manufacturing  uses  and  not  be  available 
to  meet  the  markpfs  fluid  needs.  The 
association  was  also  concerned  that 
additional  milk  supplies  could  he 
attached  to  the  Ohio  Valley  market. 

The  cooperative's  opposition  is  purely 
speculation.  There  is  no  evidence  on  this 
record  that  the  marketing  practices 
which  concern  the  association  are  likely 
to  take  pli.ce.  Furthermore,  there  is  no 
basis  to  conclude  that  the  lower  pooling 
requirements  for  distributing  plants 
would  jeopardize  the  milk  supply  for 
bottling  plants  in  this  market. 

Also,  the  change  should  not  residt  in 
additional  milk  becoming  associated 
with  this  market,  because  essentiaily  all 
of  the  milk  eligible  for  fluid  uses  in  this 
general  area  is  already  pooled  under 
this  or  another  order.  Rather,  this 
change  should  enable  more  etficient 
pooling  of  the  market's  current  milk 
supplies  under  existing  marketing 
conditions.  Accordingly,  the  ob)ections 
of  MMI  of  the  adoption  of  the  proposal 
must  be  overruled. 

In  its  exception,  MMI  repeated  its 
opposition  to  the  proposed  lower  route 
disposition  requirements  for  distributing 
plants.  In  the  cooperative's  opinion,  the 


adoption  of  such  lower  standards  would 
make  less  milk  available  for  fluid  needs. 
Further,  exceptor  stated  that  the 
market  8  supply-demand  situation  has 
tightened  since  the  hearing. 

We  are  aware  that  the  relationship 
between  the  market's  producer  supplies 
and  Class  I  use  has  improved  somewhat 
in  recent  months.  However,  the  change 
has  not  been  dramatic.  There  is  no  basis 
to  conclude  that  the  lower  pooling 
requirements  for  distributing  plants 
adopted  herein  will  jeopardize  the 
availabihty  of  milk  at  such  plants  in 
light  of  the  market's  slightly  improved 
supply-demand  balance.  Also,  if  the 
present  downward  trend  in  milk 
production  continues  this  issue  could  be 
explored  at  another  heanng. 

Accordingly,  for  the  reasons  set  forth 
previously  there  should  be  no  departure 
from  the  recommended  decision  with 
respect  to  lower  route  disposition 
requirements  for  distributing  plants. 

(b)  Supply  PJant.  The  mimmum 
deliver^'  requirement  to  quahfy  a  supply 
plant  for  pool  status  under  the  order 
each  month  should  be  reduced  15 
percentage  points  from  50  percent  to  35 
percent  of  such  plant's  receipts.  Also. 
the  order  should  provide  that  a  supply 
plant  may  qualify  for  pool  status  on  the 
basis  of  both  transfers  and  diversions  of 
miik  from  the  supply  plant  to  pool 
distributing  plants.  However,  such 
qualification  credit  for  diversions  should 
be  limited  to  not  more  than  one-half  of 
the  required  deliveries. 

A  proposal  to  lower  the  monthly 
delivery  requirement  for  supply  plants 
from  50  percent  to  35  percent  was  made 
by  Defiance  Milk  Products  Company. 
Beatrice  supported  the  proposal.  Arps. 
the  Defiance.  Ohio,  pool  distributing 
plant  operator  who  has  relied  on  the 
former  pool  supply  plant  of  Defiance  to 
furnish  It  with  milk  in  the  past,  also 
supported  the  lower  pooling  requirement 
for  supply  plants. 

Proponent  stated  that  the  lower 
delivery  requirement  is  warranted 
because  of  changes  m  marketing 
conditions.  In  this  connection,  proponent 
cited  several  changes  in  marketing 
conditions  that  justif\'  a  downward 
adjustment  in  the  order's  s'jpply  plant 
performance  requirement.  He  testified 
that  generally  the  market's  milk 
production  is  up  and  fluid  sales  are 
down. 

He  also  testified  about  how  the 
closing  of  the  Babcock  Dairy  Company 
(Babcock)  pool  distributing  plant  located 
at  Toledo,  Ohio  in  April  1983  impacted 
on  his  operations.  Proponent  pointed  out 
that  his  supply  plant  had  been  pooled 
under  the  orders  for  many  years,  based 
in  large  part  on  its  shipments  to  this 
distributing  plant.  Consequendy,  when 


that  handler  ceased  fluid  milk 
operations,  the  suppJy  plant  lost  a 
significant  outlet  for  its  milk.  He  was 
unable  to  make  arrangements  with  other 
distributing  plants  to  buy  his  milk. 
Hence,  when  the  new  qoraJifying  period 
for  supply  plants  began  on  September  1, 
1983,  his  supply  plant  could  not  meet  the 
50-percent  requtremenl  to  qualify  as  a 
pool  plant.  Thus,  the  producers  who  had 
shipped  their  milk  to  the  Defiance 
supply  plant  for  may  years  had  to  find 
another  outlet  for  their  milk  because  the 
nonpool  plant  operator  was  not  in  a 
position  to  pay  a  competitive  price  to 
such  dairy  farmers  when  their  milk  was 
not  pooled. 

As  was  the  case  with  the  minimum 
route  disposition  requirement  for 
distributing  plants,  the  minimum 
shipping  requirements  (50  percent)  for 
•supply  plants  was  adopted  for  tins 
market  when  the  merged  Ohio  Valley 
order  became  effective  in  1970.  Tliis 
market's  supply-demand  balance  has 
changed  significantly  since  that  time. 

For  instance,  during  1971  producer 
milk  used  in  Qass  I  represented  68 
percent  of  producer  deliveries.  In 
contrast.  Class  I  utilization  of  producer 
milk  for  the  market  was  more  than  18 
percentage  points  lower  and  averaged 
less  than  50  percent  during  the  first  eight 
months  of  1983. 

It  should  be  noted  that  the  trend  to    . 
fewer  and  larger  milk  processing  plants 
in  addition  to  the  increase  in  milk 
production  and  decrease  of  fluid  milk 
sales  has  had  a  significant  impact  on  the 
method  of  marketing  milk  under  the 
Ohio  Valley  order.  For  instance,  the 
record  shows  that  nineteen  distributing 
plants  that  were  pooled  under  the  order 
in  January  1978  were  not  pool  plants  for 
August  1983. 

In  view  of  the  foregoing,  supply  plant 
operators  should  be  afforded  as  much 
flexibility  as  is  prudent  and  practical 
under  the  order  to  deal  with  these 
changes  in  marketing  conditions. 
Accordingly,  it  is  appropriate  that  the 
delivery  requirement  for  supply  plants 
be  reduced  at  this  time  to  more  nearly 
refiect  prevaihng  marketing  conditions. 
The  35-percent  delivery  requirement 
adopted  herein  effectively  places  such 
minimum  requirement  at  about  the  same 
level  of  performance  now  with  respect 
to  the  marketwide  Class  I  utilization  as 
it  was  when  the  50-percent  requirement 
was  adopted. 

The  35-percent  delivery  requirement  is 
a  reasonable  and  realistic  standard  for 
supply  plants.  It  will  continue  to  insure  a 
substantial  association  of  a  plant's  milk 
supplies  with  the  market's  fluid  needs 
but  at  a  level  that  will  not  impede  the 
pooling  of  plants  regularly  supplying  the 


35104  Fedeial  Regbter  /  Vol.  49.  No.  174  /  Thursday.  September  6.  1984  /  Proposed  Rules 


marketing  area.  At  the  same  time,  it  will 
tend  to  avoid  the  possibility  of  supply 
plant  operators  engaging  in  unnecessary 
and  uneconomic  milk  movements  simply 
for  pool  qualification  purposes  as  has 
been  the  case  in  some  instances. 

MMI  opposed  the  proposal  to  lower 
the  delivery  requirement  for  supply 
plants  for  the  same  reasons  that  the 
cooperative  opposed  the  proposal  to 
reduce  the  route  disposition 
requirements  for  distributing  plants.  It 
would  burden  this  decision  to  reiterate 
the  same  positions  and  rulings  in 
connection  with  this  issue  since  those 
arguments  have  already  been  dealt  with 
in  earlier  findings  of  this  decision. 
Accordingly,  the  cooperative's 
objections  are  overruled  for  the  same 
reasons  they  were  with  respect  to  the 
lower  requirements  for  distributing 
plants. 

In  its  exceptions,  MMI  claimed  that 
the  lower  pooling  requirements  for 
distributing  plants  and  supply  plants 
adopted  herein  would  allow  the 
distributing  plant  of  Arps  and  the  supply 
plant  of  Defiance  to  operate  in  concert. 
if  they  wish,  and  thereby  qualify 
considerably  more  milk  for  pool  status 
under  the  order.  In  the  cooperative's 
opinion,  under  the  lower  pooling 
standards  these  two  plant  operators 
could  attach  significantly  more  milk 
with  their  plants  and  could  dispose  of 
the  excess  supplies  for  manufacturing 
purposes  rather  than  making  it  available 
to  the  fluid  market.  For  that  reason,  the 
cooperative  contended  that  the  pooling 
requirements  for  distributing  plants  and 
supply  plants  should  be  maintained  at 
the  ciurent  levels. 

It  is  true  that  the  lower  pooling 
requirements  for  such  plants 
theoretically  would  permit  the  same 
amoimt  of  route  disposition  by  a 
distributing  plant  to  qualify  more  milk 
for  pool  status  under  the  order. 
However,  there  is  no  evidence  on  this 
record  that  the  hypothetical  pyramiding 
effects  posed  by  MMI  at  the  hearing  and 
in  its  exceptions  will  in  fact  actually 
take  place  in  this  market.  As  a  matter  of 
fact,  it  should  be  noted  that  the  Defiance 
supply  plant  has  not  been  able  to  meet 
the  present  50-percent  shipping  standard 
to  qualify  as  a  pool  plant.  Accordingly, 
the  position  of  the  exceptor  is  not 
supportable  and  there  is  no  basis  for 
reaching  a  different  conclusion  on  this 
issue. 

In  connection  with  the  issue  of 
appropriate  pooling  requirements  for 
supply  plants.  MMI  proposed  that  a 
supply  plant  operator  be  permitted  to 
deUver  milk  directly  from  the  farms  of 
producers  and  count  such  deliveries  for 
qualification  purposes.  The  witness  for 
the  cooperative  testified  that  the 


adoption  of  this  proposal  would 
encourage  efficiency  in  moving  milk 
supplies  to  distributing  plants  when 
needed.  In  this  regard,  he  indicated  that 
while  supply  plants  may  be  needed  to 
meet  daily  variations  in  demand  for 
fluid  milk  at  distributingj)lants,  much  of 
the  milk  that  goes  through  supply  plants 
in  this  market  could  be  moved  more 
efficiently  directly  from  the  farm  to  such 
processing  plants.  In  such  cases,  he 
claimed,  it  would  be  appropriate  to 
accommodate  such  direct  movements  of 
milk  under  the  order  by  crediting  the 
supply  plant  with  the  delivery  for 
qualification  purposes. 

As  the  proposal  appeared  in  the 
hearing  notice,  a  supply  plant  could 
qualify  entirely  on  diversions  of  milk 
from  the  supply  plant  to  pool 
distributing  plants.  However,  MMI 
modified  its  proposal  at  the  hearing  to 
allow  only  up  to  one-half  of  the  required 
deliveries  to  be  met  by  diversion  from 
the  farms  of  producers.  The  cooperative 
considered  such  a  limit  necessary  to 
insure  that  any  supply  plant  qualified 
under  the  order  has  a  "bona  fide" 
association  with  this  market. 

A  witness  for  MMI  testified  that  the 
cooperative  operates  a  supply  plant 
located  at  Sardinia,  Ohio.  Some  of  the 
farms  of  producers  associated  with  this 
plant  are  situated  between  Sardinia  and 
Cincinnati  where  the  pool  distributing 
plants  serviced  by  the  Sardinia 
operation  are  located.  Under  the  MMI 
proposal,  milk  could  be  moved  directly 
from  the  farms  of  producers  to  a 
distributing  plant  in  Cincinnati  and  be 
,  counted  as  a  qualifying  delivery  from 
the  Sardinia  supply  plant. 

Under  current  order  provisions,  only 
the  milk  received  at  a  supply  plant  and 
then  transferred  to  a  distributing  plant 
counts  toward  a  supply  plant's 
qualification  as  a  pool  plant.  This 
requirement,  however,  in  some  cases 
results  in  milk  movements  and  milk 
handling  practices  that  are  other  than 
the  most  economical  and  efficient. 
Allowing  up  to  one-half  of  the  required 
deliveries  to  be  made  by  diversion,  will 
give  supply  plant  operators  more 
fiexibility  in  moving  their  milk  supplies. 

Defiance  supported  the  proposal  of 
MMI  as  contained  in  the  hearing  notice 
allowing  all  qualifying  deliveries  from 
supply  plants  to  be  diverted  to  pool 
distributing  plants.  The  handler 
spokeman  considered  MMIs 
modification  of  its  initial  proposal  to  be 
unnecessary.  However,  the  spokesman 
for  Defiance  recognized  that  some  limit 
on  using  diversions  for  the  purpose  of 
qualifying  supply  plants  may  be  needed 
to  prevent  a  distant  plant  having  no 
association  with  this  market  from 
becoming  pooled  under  the  order. 


To  the  extent  possible,  the  order 
should  promote  efficient  milk  handling 
practices.  By  permitting  a  supply  plant 
operator  to  move  at  least  part  of  the 
milk  supphes  associated  with  such  plant 
directly  from  farms  to  distributing  plants 
and  to  count  such  movements  as  part  of 
the  supply  plant's  qualifying  deliveries 
promotes  economic  and  efficient  milk 
movements.  As  indicated,  there  are 
obvious  savings  in  hauling  costs  that, 
could  be  achieved  in  this  market  under 
such  an  arrangement.  In  addition,  extra 
pumping  of  milk  in  reloading  operations 
could  be  avoided,  which  would  help 
preserve  the  high  quality  of  the  milk  that 
distributors  demand. 

Allowing  the  milk  to  move  directly 
from  the  farm  and  recieve  partial  credit 
toward  pool  plant  qualificafion  would 
not  lessen  in  any  way  the  effectiveness 
of  the  delivery  requirement.  A  supply 
plant  would  still  have  to  make  available 
to  pool  distributing  plants  not  less  than 
35  percent  of  the  milk  received  from 
dairy  farmers  that  is  associated  with  the 
supply  plant.  It  should,  however, 
promote  less  costly  milk  handling 
practices  by  supplying  plant  operators  in 
certain  cases. 

Although  the  order  should  recognize  a 
supply  plant  operator's  deliveries  of 
milk  directly  from  producers'  farms  to 
pool  distributing  plants,  a  supply  plant 
should  not  be  able  to  qualify  for  pooling 
solely  on  the  basis  of  such  deliveries. 
Otherwise,  there  would  be  little 
discernable  difference  from  an 
operational  standpoint  between  a 
supply  plant  and  a  balancing  plant 
operated  by  a  cooperative  association. 
Yet,  the  pooling  standards  for  the  two 
types  of  plants  would  be  considerably 
different. 

Adoption  of  this  concept  without  any 
limitation  on  diversions  would  enable  a 
supply  plant  to  qualify  as  a  pool  plant 
without  being  required  to  transfer  any 
milk  from  the  supply  plant  to 
distributing  plants.  Pooling  status  could 
be  achieved  as  long  as  the  supply  plant 
operator  delivered  at  least  35  percent  of 
its  milk  supply  to  pool  distributing 
plants,  which  could  be  entirely  by 
deliveries  directly  from  the  farms  of 
producers.  A  similar  method  of  pooling 
is  now  available  to  a  cooperative 
association  in  the  case  of  its  balancing 
plant.  However,  the  cooperative  must 
deliver  ar  least  50  percent  each  month 
(or  50  percent  during  the  most  recent  12- 
month  period)  of  its  member  producer 
milk  to  pool  distributing  plants.  No 
automatic  pooling  is  provided  for  such 
plants  during  the  heavy  production 
months,  as  is  the  case  for  supply  plants. 

Since  there  presumably  would  be  little 
difference  in  the  supply  arrangements  of 
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the  two  types  of  handlers,  the  question 
arises  as  to  whether  any  difference  in 
the  method  of  qualification  for  a 
cooperative's  balancing  plant  and  for  a 
handler's  supply  plant  can  be  justified. 
The  record  does  not  totally  support  the 
use  of  the  pooling  concept  for  balancing 
plants  in  connection  with  the  pooling 
standards  applicable  to  supply  plants. 

Accordingly,  to  maintain  some 
distinction  between  the  two  types  of 
plant  operations,  the  order  should  not 
permit  more  than  one-half  of  the 
required  milk  deliveries  by  a  supply 
plant  operator  to  be  in  the  form  of 
diversions  to  distributing  plants.  Under 
the  current  operating  situation,  this 
would  allow  more  flexibility  to  supply 
plant  operators  ser\ing  the  market.  At 
the  same  time,  the  order  would  continue 
to  base  a  supply  plant's  eligibility  for 
pooling  to  a  significant  degree  on 
transfers  of  milk  from  the  supply  plant 
to  distributing  plants. 

(c)  Balancing  plant  operated  by  a 
cooperative  association.  The  order 
should  continue  to  afford  pool  status  to 
a  plant  operated  by  a  cooperative  on  the 
basis  of  the  association's  overall 
marketwide  pei^^ormance.  However, 
pool  status  for  such  plants  should  not  be 
limited  to  plants  that  manufacture  dairy 
products. 

The  current  order  limits  the  pooling  of 
a  so-called  "balancing  plant"  to  plants 
operated  by  a  cooperative  association  at 
which  dairy  products  are  manufactured. 
Hence,  the  lack  of  manufacturing 
operations  at  a  cooperative's  plant 
precludes  the  plant  from  qualifying  as  a 
balancing  plant  under  the  order  even 
though  the  association  meets  the  other 
performance  requirements. 

NFO  proposed  that  a  cooperative's 
supply  plant  that  is  not  involved  in 
manufacturing  be  permitted  to  qualify 
on  the  same  basis  as  a  balancing  plant  ' 
operated  by  a  cooperative  that 
manufactures  dairy  products.  Proponent 
contended  that  the  additional  flexibility 
is  needed  to  accommodate  plants 
without  manufacturing  facilities  that 
perform  a  cn.mparable  supply  function 
for  the  market.  There  was  no  opposition 
to  the  proposal  either  at  the  hearing  or 
in  briefs. 

Pool  status  should  be  afforded  to  a 
cooperative's  plant  even  though 
manufacturing  operations  a.-e  not 
conducted  at  the  plant,  if  the  association 
otherwise  meets  the  requirements  for 
pool  status.  The  most  important 
consideration  concerning  such  a  plant's 
pooJ  status  IS  the  cooperative's  overall 
supply  function  for  the  market  rather 
than  whether  the  plant  is  manufacturing 
dairy  products.  Hence,  the 
manufccturing  requirement  most 
appropriately  should  be  eliminated. 


The  order  would  conhrne  the  monthly 
50-percent  delivery  requirement 
presently  imposed  on  a  cooperative  to 
qualify  its  balancing  plant(s).  However. 
the  percentage  could  be  met  on  the  basis 
of  the  cooperative  8  deliveries  to  pool 
distributing  piants  during  the  current 
month  or  it  could  be  met  on  the  basis  of 
such  deliveries  during  the  preceding  12- 
month  period  endmg  with  the  cnrrent 
month.  The  12  month  rolling  average 
concept  was  proposed  by  NFO.  This 
modificatic"  is  needed  to  temper  the 
effect  of  a  dramatic  change  in  marketing 
conditions  from  one  month  to  the  next. 
many  of  which  are  beyond  the  control  of 
the  cooperative.  For  instance,  if  a  major 
fluid  milk  outlet  of  the  cooperative 
unexpectedly  goes  out  of  business,  the 
cooperative  s  balancing  plant  might  lose 
its  pool  status.  Allowing  the  association 
the  flexibility  to  use  a  rolling  average  of 
its  delivenes  to  distnbuting  plants  over 
the  preceding  12  months,  would  lessen 
the  impact  of  any  dramatic  change  in 
marketing  conditions. 

As  proposed  by  .\FO  and  adopted 
herein,  pool  status  for  a  balancing  plant 
would  be  conditioned  on  a  request  by 
the  association  that  its  plant  be  so 
considered.  Under  the  present  order 
provisions,  the  cooperaLve  must  file  a 
written  request  for  nonpool  status  for  its 
balancing  plant.  The  positive  and  more 
straightforward  approach  whereby  the 
cooperative  requests  pool  rather  than 
nonpool  status  for  its  plant  is  more 
appropriate  and  accomplishes  the  same 
intent.  Accordingly*  that  procedure  is 
adopted  herein. 

As  the  order  currently  provides,  a 
balancing  plant  must  be  approved  by 
the  appropriate  authorities  to  handle 
milk  for  fluid  consumption.  Such 
approval  would  be  vested  in  the  duly 
constituted  regulatory  agency  having 
jurisdiction  over  the  health  standards 
for  such  milk  and  plants  supplying  the 
marketing  area.  Such  a  condition  is 
needed  because  part  of  the  justification 
for  providing  pool  status  to  such  piants 
is  that  they  are  available  to  make  spot 
shipments  on  request  to  the  ma.rket  s 
pool  distnbuting  plants  w  *."n  the  milk  is 
needed  there.  If  such  approval  is  not 
included  as  a  condition  for  pool  status, 
the  plant  might  let  its  approval  lapse.  In 
that  event,  the  plant  could  not  be  called 
upon  as  a  source  of  supplemental  milk 
for  the  market's  distributing  plants. 

The  final  condition  imposed  on  the 
cooperative  to  pool  its  balancing  plant 
would  be  that  such  plant  does  not 
qualify  as  a  pool  distributing  plant  or  a 
pool  supply  plant  under  this  or  any  other 
Federal  milk  marketing  order.  Any  plant 
which  meets  the  pool  plant  qualification 
requirements  on  the  basis  of 
performance  as  a  distributing  plant  or  a 


supply  plant  of  any  Federal  order  should 
not  be  afforded  pool  status  on  a  request 
basis  as  a  balancing  plant  pursuant  to 
the  provisions  of  this  order.  Such 
pooling  procedures  will  insure  the 
integrity  of  regulation  under  Federal 
milk  orders  in  that  plants  will  be  pooled 
on  the  basis  of  their  performance  in  the 
markets  involved  rather  than  on  the 
basis  of  their  request. 

In  connection  with  its  proposal  to 
provide  pool  status  to  a  cooperative's 
supply  plant  as  a  balancing  plant,  the 
NFO  representative  testified  that  the 
delivery  requirement  for  balancing 
plants  be  set  at  no  higher  level  than  the 
delivery  requirement  for  supply  plants. 
As  already  indicated,  there  are  basic 
differences  in  the  marketing  operations 
of  supply  plants  and  balancing  piants  of 
cooperatives.  For  example,  a 
cooperative's  total  milk  deliveries  (by 
transfer,  diversion  or  as  a  bulk  lank 
hanii'.er)  to  the  market's  pool 
distnbuting  plants  may  count  to  quaUfy 
its  lialancing  plant  ard  all  such 
deliveries  may  be  made  directly  from 
the  farms  of  producers.  On  the  other 
hand,  a  supply  plant  qualifies  as  a  pool 
plant  on  the  basis  of  deliveries  from 
such  a  plant  either  by  transfer  or 
diversion  and,  as  is  recommended 
herein  at  least  one-half  of  the  required 
deliveries  must  be  by  transfer.  Thus,  the 
differences  in  the  pooluig  requirements 
for  these  two  types  of  pool  plants 
(supply  and  balancing)  were  designed 
specifically  to  accommodate  the 
operational  differences  of  these 
handlers  in  supplying  the  market's 
distributing  plants. 

In  certain  respects,  it  may  seem  that  a 
supply  plant  operator  will  have  an 
advantage  in  qualifying  such  a  plant  for 
pool  status  under  the  order  over  a 
cooperative  in  qualifying  its  balancing 
plant  in  that  the  cooperative  must 
deliver  50  percent  of  its  member 
producer  milk  to  distributing  plants  each 
month  while  a  supply  plant  must  furnish 
only  35  percent  of  its  receipts  to 
distributing  plants  dunng  the  month. 
However,  if  any  cooperative  considers 
that  to  be  the  case,  there  is  nothing  in 
the  order  to  prevent  the  association  from 
modifying  its  operations  to  the  extent 
necessary  to  qualify  such  plant  as  a 
supply  plant. 

2.  Diversions  of  producer  milk. 
Several  proposals  to  change  the  rules 
pertaining  to  the  diversion  of  producer 
milk  were  considered  at  the  hearing. 
They  relate  to  the  following  material 
issues:  (a)  Diversions  between  jxhjI 
plants;  (b)  producer  delivery 
requirement:  (c)  diversions  from  a  pool 
plant  to  a  nonpool  plant;  and  (d) 
limitation  on  diversions  to  nonpool 
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plants.  The  ensuing  discussion  covers 
each  of  these  issues. 

(a)  Diversions  between  pool  plants. 
The  order  should  be  amended  to  allow 
milk  to  be  diverted  from  any  pool  plant 
(by  the  plant  operator]  to  another  pool 
plant.  Such  movements  should  not  be 
limited. 

Under  the  current  order  provisions, 
milk  may  be  diverted  from  a  pool 
distributing  plant  to  another  pool  plant. 
However,  milk  may  not  be  diverted  from 
a  pool  supply  plant  or  from  a 
cooperative's  pool  balancing  plant  to 
another  pool  plant.  In  certain  instances, 
such  limits  do  not  encourage  the  most 
efficient  movement  of  the  markets  milk 
supplies. 

MMI  proposed  that  the  order  be 
revised  to  allow  diversions  from  any 
pool  plant  (distributing,  supply  or 
balancing)  to  another  pool  plant.  NTO 
supported  the  proposal.  There  was  no 
opposition  to  it. 

In  support  of  its  proposal,  a  witness 
for  the  association  testified  that  the 
order  provisions  should  facilitate 
efficient  milk  marketing  practices.  He 
indicated  that  the  association  has 
experienced  marketmg  problems  in 
certain  instances  because  the  order  does 
not  permit  the  association  to  divert  milk 
from  its  balancing  plants  to  other  pool 
plants. 

The  MMI  witness  testified  that  certain 
of  its  producers  are  assigned  to  its 
balancing  plant  at  Goshen,  Indiana  and, 
thus,  their  milk  is  received  at  such  plant 
on  a  regular  basis.  Occasionally,  such 
milk  is  needed  at  a  distributing  plant. 
However,  the  milk  may  not  be  diverted 
from  the  Goshen  plant  to  the  pool 
distributing  plant  because  the  current 
order  does  not  accommodate  such 
movements.  The  only  way  for  the 
cooperative  to  maintain  pool 
accountability  for  such  milk  at  the 
Goshen  plant  is  to  physically  receive  the 
milk  at  such  plant  and  then  transfer  it  to 
the  distributing  plant.  These  milk 
handling  practices  are  costly. 

As  an  alternative  pooling 
arrangement,  the  cooperative  could 
deliver  the  milk  to  the  distributing  plant 
directly  from  the  farms  of  producers  and 
pool  it  as  a  bulk  tank  handler  under 
§  1033.16(c).  However,  in  such  cases,  the 
milk  of  certain  producers  would  be 
included  on  two  reports  (the  report  for 
the  Goshen  plant  and  the  report  for  the 
cooperative  as  a  bulk  tank  handler). 
Proponent  insisted  that  including  part  of 
an  individual  producer's  milk  on  two 
different  handler  reports  for  the  same 
month  is  cumbersome. 

The  proposal  should  be  adopted.  The 
order  should  recognize  the  need  for 
occasional  movements  of  milk 
associated  with  balancing  plants  of 


cooperatives  to  other  pool  plants.  As 
adopted  herein,  a  cooperative  could 
divert  milk  from  its  balancing  plant  to 
other  pool  plants  when  the  milk  is 
needed  there  and  maintain  pool 
accountability  for  the  milk  at  the 
balancing  plant.  This  change  will  allow 
the  milk  to  move  to  the  pool  plant  where 
it  is  needed  direcUy  from  the  farm  rather 
than  through  an  intermediate  plant. 

There  is  no  reason  to  limit  diversions 
between  pool  plants.  Since  any  milk  of  a 
producer  that  is  received  at  a  pool  is 
eligible  to  be  pooled,  limiting  diversions 
between  such  plants  would  serve  no 
purpose. 

Allowing  diversions  between  pool 
plants,  also  provides  the  technical 
means  under  the  order  for  milk  to  be 
delivered  by  a  supply  plant  operator 
directly  from  producers'  farms  to  pool 
distributing  plants  and  to  be  counted  as 
qualifying  delivery  from  the  supply 
plant.  Also,  it  will  allow  the  operator  of 
any  pool  to  divert  milk  supplies  to 
another  pool  plant  and  retain  the 
producer  milk  status  and  payroll 
responsibility  for  such  milk. 

(b)  Producer  delivery  requirement. 
The  order's  producer  delivery 
requirement,  commonly  referred  to  as  a 
"touch-base"  requirement,  should  be 
relaxed.  In  this  regard,  only  one  day's 
milk  production  rather  than  two  days'  as 
now.  of  an  individual  dairy  farmer 
should  be  required  to  be  physically 
received  at  a  pool  plant  during  the 
month  to  qualify  such  producer's  milk 
for  diversion  to  nonpool  plants  in  such 
month.  Also,  the  touch-base  requirement 
should  apply  only  during  the  three 
months  of  September  through  November 
rather  than  in  each  month  of  the  year  as 
the  order  now  provides. 

NFO  proposed  the  changes  adopted 
herein  with  respect  to  the  touch-base 
requirement.  Proponent's  witness 
testified  that  requiring  a  producer's  milk 
to  be  physically  received  at  a  pool  plant 
in  each  of  three  months  when  the 
market's  fluid  needs  are  greatest 
adequately  demonstrates  a  dairy 
farmer's  association  with  the  market 
and  the  farmer's  eligibility  to  share  in 
the  marketwide  pool.  The  witness  also 
suggested  that  one  day's  production 
instead  of  two  days'  milk  production  of 
a  dairy  farmer  be  required  to  be 
received  at  pool  plants  during  such 
months  to  demonstrate  a  producer's 
association  with  the  market.  He  argued 
that  this  change  is  needed  because 
many  of  its  producers  are  picked  up 
every  day.  In  some  instances,  the  milk  of 
such  farmers  is  picked  up  on  routes  with 
other  producers  whose  milk  is  picked  up 
every  other  day.  This  results  in  four 
days'  milk  production  of  certain  dairy 
farmers  being  received  at  pool  plants 


solely  to  insure  that  all  of  NFO's 
producers  meet  the  minimum  touch-base 
requirement  for  the  month. 

In  its  brief.  MMI  supported  NFO's 
proposal  to  relax  the  touch-base 
requirement.  The  cooperative  agreed 
with  the  arguments  presented  by 
proponent  at  the  hearing.  In  the 
association's  opinion,  these  two  changes 
are  needed  to  give  handlers  greater 
flexibility  to  accommodate  the-effisient 
pooling  of  the  market's  milk  supplies 
that  are  in  excess  of  fluid  needed.  It 
claimed  that  the  less  stringent 
requirement  should  be  adequate  to 
assure  that  each  dairy  farmer's  milk  has 
a  bona  fide  association  with  the  market. 

Following  the  October  hearing,  the 
touch-base  provisions  were  suspended 
at  the  request  of  MMI.»  The  action  was 
taken  on  the  basis  of  the  record  and 
applied  to  the  months  of  December  1983 
through  August  1984.  The  suspension 
was  granted  to  assist  handlers  with  the 
efficient  and  orderiy  disposition  of  the 
market's  reserve  milk  supplies  pending 
completion  of  the  rule-making 
proceeding  on  this  issue. 

As  noted  previously,  the  requirements 
to  qualify  distributing  plants,  supply 
plants  and  cooperative  balancing  plants 
for  pool  status  under  the  order  are 
relaxed  in  this  decision.  Also,  less- 
restrictive  diversion  provisions  are 
adopted.  These  changes  make  it  easier 
to  qualify  milk  for  pool  status  under  the 
order.  They  also  promote  efficient  milk 
marketing  practices  by  handlers.  To  be 
consistent  with  such  changes,  the 
producer  touch-base  requirement  should 
be  relaxed  also. 

Requiring  one  day's  production  of  a 
dairy  farmer  to  be  received  at  a  pool 
plant  during  each  of  the  months  of 
September-November  is  sufficient  to 
demonstrate  that  a  producer  is 
genuinely  associated  with  the  fluid 
market.  The  September-November 
period  represents  a  time  when  the 
market's  fluid  needs  are  greatest.  The 
minimum  requirement  adoptpd  herein 
should  adequately  serve  this  market 
because  it  will  continue  to  assure  that 
the  milk  of  each  individual  producer  is 
available  for  the  fluid  needs  of  the 
market  and  yet  it  will  recognize  the 
changes  that  have  resulted  in  the 
relationship  between  milk  production 
and  Piuid  demand. 

Also,  it  will  allow  a  handler  who 
diverts  on  an  aggregate  basis  greater 
flexibility  in  that  he  may  pick  and 
choose  which  producers  to  divert.  By  so 
doing,  the  handier  may  divert  the  milk  of 


=  Official  notice  is  taken  of  the  issuance  of  a 
suspension  order  by  the  Department  on  December  6, 
1983  (48  FR  55275). 
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those  dairy  farmers  that  can  most 
efficiently  be  diverted.  Although  this 
change  would  not  increase  the  total 
amount  a  handler  may  divert,  it  would 
allow  such  person  to  divert  the  milk  of 
those  producers  whose  farms  are  so 
located  in  relation  to  the  nonpool  plant 
that  their  milk  is  the  least  costly  to 
divert. 

In  connection  with  its  touch-base 
proposal,  NFO  requested  that  a  pool 
plant  operator  be  permitted  to  divert  the 
milk  of  a  producer  who  is  a  member  of  a 
cooperative.  The  current  order 
accommodates  this  situation. 
Accordingly,  the  order  should  continue 
to  permit  the  operator  of  a  pool  plant  to 
divert  the  milk  of  any  member-producer 
during  the  montti  unless  the  cooperative 
is  diverting  such  person's  milk. 

(c)  Diversions  from  a  pool  plant  to  a 
nonpool  plant.  The  order  also  should  be 
amended  to  allow  milk  to  be  diverted 
from  any  pool  plant  to  a  nonpool  plant. 

Under  the  current  order  provisions, 
milk  may  be  diverted  from  a  pool 
distributing  plant  or  a  pool  supply  plant 
to  a  nonpool  plant.  However,  milk  may 
not  be  diverted  from  a  cooperative's 
pool  balancing  plant  to  a  nonpool  plant. 

MM!  proposed  that  the  order  he 
revised  to  allow  milk  to  be  diverted 
from  any  pool  plant  to  a  nonpool  plant. 
NFO  supported  the  proposal.  No  one 
opposed  it. 

The  witness  for  the  proponent 
association  testified  that  this  change  is 
needed  to  promote  efficient  milk 
handling  practices.  He  contended  that 
not  permitting  milk  to  be  diverted  from  a 
balancing  plant  to  a  nonpool  plant  has 
resulted  in  inefficient  movements  of 
reserve  milk  supplies  to  manufacturing 
outlets.  In  support  of  that  contention,  the 
witness  for  the  proponent  cooperative 
testified  that  processing  capacity  at  its 
balancing  plants  has  not  kept  pace  with 
the  market's  milk  production  increases. 
Thus,  the  cooperative  at  times  must 
move  reserve  milk  that  is  regularly 
assigned  to  these  plants  to  other 
manufacturing  outlets.  The  cooperative's 
witness  indicated  that  such  milk  could 
be  moved  more  efficiently  directly  from 
the  farms  of  the  producers  involved  to  a 
nonpool  manufacturing  plant.  However, 
the  current  order  does  not  permit  milk  to 
be  diverted  from  a  balancing  plant  to  a 
nonpool  plant. 

The  record  shows  that  the  milk 
moving  to  MMI's  balancing  plant  at 
Goshen,  Indiana,  incurs  high  hauling 
costs  because  of  the  plant's  location 
outside  the  marketing  area.  Because  of 
its  location,  certain  producers  are 
assigned  to  such  plant  on  a  regular 
basis.  At  times,  there  are  alternative 
manufacturing  outlets  closer  to  where 
the  niilk  is  produced.  However,  dairy 


farmers  whose  milk  is  regularly 
associated  with  the  Goshen  plant  could 
not  be  delivered  to  the  nonpool  plant 
directly  from  the  farm  and  be  pooled  as 
diverted  producer  milk  from  the 
balancing  plant  under  the  current  order 
provisions. 

MMl  could  maintain  poo!  status  for 
milk  of  such  producers  by  receiving  the 
milk  at  Goshen  and  transferring  it  to  the 
nonpool  plant.  However,  such  milk 
handling  practices  are  costly.  This  is  an 
example  where  the  order  provisions  do 
not  provide  adequate  flexibility  for 
handlers  to  market  the  order's  reserve 
milk  supplies  in  the  most  efficient 
manner 

The  order  should  facilitate  the 
movement  of  milk  in  excess  of  the 
market's  fluid  needs  by  permitting  the 
milk  to  move  directly  from  the  farms  of 
producers  to  a  nonpool  plant  to  the 
extent  possible.  No  purpose  is  served 
when  milk  is  moved  to  and  received  at 
an  intermediate  plant  simply  to  qualify 
it  for  pool  status  under  the  order. 

Allowing  milk  to  be  diverted  from  any 
pool  plant  to  a  nonpool  plant  is 
consistent  with  the  other  pooling 
changes  adopted  in  this  decision  which 
makes  it  easier  to  qualify  milk  for  pool 
status  under  the  order.  Accordingly,  the 
orders  should  be  modified  to  allovv  milk 
to  be  diverted  from  the  balancing  plant 
of  a  cooperative  to  a  nonpool  plant.  This 
change  provides  a  cooperative  moi-e 
flexibihty  to  move  its  milk  more  freely 
among  various  outlets  in  balancing 
supplies  for  the  fluid  market. 

(d)  Limitation  on  diversions  to 
nonpool  plants.  The  limit  on  the  quantity 
of  milk  that  may  be  diverted  to  nonpool" 
plants  by  handlers  during  the  months  of 
September  through  February  should  be 
increased  by  10  percentage  points  from 
40  to  50  percent.  Also,  the  quantity  of 
milk  to  which  the  limit  applies  should  be 
expanded  to  include  all  of  the  handler's 
producer  milk,  i.e.,  the  amount 
physically  received  at  or  diverted  from 
the  pool  plant(s)  rather  than  only  the 
quantity  physically  received  at  such 
pool  plant(s). 

The  current  order  limits  the  total 
amount  of  milk  that  a  handler 
(cooperative  or  pool  plant  opertor)  may 
divert  to  nonpool  plants  to  40  percent  of 
the  producer  milk  physically  received  at 
the  pool  plant(s)  during  the  month. 
Under  the  40-percent  limit,  handlers,  in 
effect,  may  divert  only  about  29  percent 
of  their  producer  milk. 

NFO  proposed  that  the  limitation  on 
the  amount  of  milk  a  cooperative  may 
divert  to  nonpool  plants  be  increased. 
The  witness  for  proponent  maintained 
that  the  order's  present  limit  on  such 
diversions  no  longer  reflects  prevailing 
marketing  conditions.  There  was  no 


opposition  to  the  proposal  either  at  the 
hearing  or  in  post-hearing  briefs. 

Proponent  cited  numerous  changes  in 
marketing  conditions  that  have  occurred 
since  the  present  limitation  was 
adopted.  For  example,  the  number  of 
pool  plants  has  decreased  (19  less  than 
in  1978)  and  those  remaining  are  located 
at  or  near  the  major  population  centers. 
Also,  the  number  of  nonpool  plants 
available  for  surplus  disposal  has 
decreased  (18  less  than  in  1978)  and 
most  of  those  remaining  are  located  at 
great  distances  from  the  pool  plants. 
Transportation  costs  have  risen 
substantially.  In  addition,  the  porti.jn  of 
the  market's  producer  receipts  needed  to 
meet  its  fluid  requirements  has  declined 
dramatically. 

The  witness  for  NFO  argued  that 
these  changes  indicate  that  a  higher 
diversion  allowance  for  handlers  is  now 
warranted.  Such  changes,  he  pointed 
out.  have  resulted  in  uneconomic  m.ilk 
movements  solely  for  the  purpose  of 
qualifying  milk  for  pool  status  under  the 
order.  These  movements  also  have 
resulted  in  a  loss  of  income  to  dairy 
farmers,  he  added. 

The  present  limit  is  too  stringent  in 
view  of  the  market's  Class  I  use  of 
producer  milk.  For  instance,  during  the 
first  eight  months  of  198v3,  such 
utilization  ranged  from  a  high  of  54 
percent  to  a  low  of  44  percent  and 
averaged  below  50  percent. 

The  record  shows  that  during 
September  1982-February  1983.  NFO 
moved  substantial  quantities  of  milk  to 
pool  plants  solely  for  the  purpose  of 
qualifying  its  milk  that  has  been 
historically  associated  with  this  market. 
In  this  regard,  the  milk  was  moved  to  a 
pool  plar^t  where  is  was  unloaded,  then 
reloaded^  and  moved  to  a  nonpool 
manufacturing  plant.  The  milk  was 
delivered  to  such  pool  plant  rather  than 
directly  to  the  nonpool  plant  simply  to 
increase  the  handler's  deliveries  to  pool 
plants,  because  the  diversion  allowance 
is  based  on  such  deliveries,  i.e.,  the 
more  the  handler  delivers  to  pool  plants 
the  more  it  may  divert.  By  following  this 
procedure  the  handler  increased  the 
amount  of  milk  it  could  qualify  for  pool 
status  under  the  order.  However,  such 
milk  handling  practices  are  costly  and 
should  be  eliminated  to  the  extent 
possible.  Also,  the  qualify  of  the  milk 
deteriorates  when  such  handling 
procedures  are  followed. 

The  record  also  indicates  that  the 
NFO  used  the  same  procedures  to  pool 
its  milk  in  September  and  October,  1983. 
Most  likely,  if  the  supply-sales  balance 
does  not  improve  considerably,  more 
uneconomic  movements  will  need  to  be 
made  by  handlers  to  maintain  pool 
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status  for  thf  ir  milk  supplies  in  the 
future. 

In  view  of  these  changes  in  marketing 
conditions,  the  current  allowance  on 
diversions  to  nonpool  plants  should  be 
increased.  The  higher  allowance  should 
enable  handlers  to  pool  their  available 
milk  supplies  without  the  need  to  move 
milk  back  and  forth  between  plants 
solely  for  the  purpose  of  maintaining  its 
pool  status  under  the  order. 

As  noted  previously,  in  computing  a 
handler's  divrrsion  allowance,  the  base 
to  which  the  diversion  percentage 
applies  should  include  the  amount  of 
producer  milk  delivered  to  the  pool 
plants  p!  is  the  amount  diverted  from 
such  plaris.  This  change  together  with 
increasin'.;  the  amount  of  milk  that  may 
be  divert,  d  by  10  pe'rcentage  points  will 
increase  the  amount  of  milk  a  handler 
may  dive*-!  to  nonpoolplants  from  about 
29  to  50  percent  of  a  handler's  total 
receipts  of  producer  milk.  Such  an 
increase  should  permit  handlers 
adequate  flexibility  to  operate  more 
efficiently.  They  will  be  able  to  move 
miik  which  is  not  needed  for  fluid 
purposes  directly  from  the  farm  to  a 
nonpool  manufacturing  plant  rather  than 
delivering  the  milk  to  an  intermediate 
pool  plant  and  then  transferring  it  to  the 
manufacturing  plant.  Allowing  the 
market's  milk  supplies  that  are  in  excess 
of  the  needs  at  distributing  plants  to  be 
moved  in  the  most  efficient  manner 
possible  promotes  orderly  marketing. 
Accordingly,  the  two  changes  to  allow 
increased  diversions  are  adopted. 

NFO  proposed  that  the  limit  be  raised 
for  cooperatives  only.  However,  if  is 
appropriate  to  relax  the  corresponding 
diversion  limit  for  pool  plant  operations 
also.  In  view  of  the  market's  supply- 
sales  situation,  it  would  appear  that 
proprietary  operators  may  have  a 
similar  need  for  less-restrictive 
diversion  provisions.  Under  the 
provisions  adopted  herein,  pool  plant 
operators  will  continue  to  be  subject  to 
the  same  limitation  on  diversions  to 
nonpool  plants  as  cooperatives.  Hence, 
both  handlers  (pool  plant  operators  and 
cooperatives)  would  be  treated  equally 
with  respect  to  the  amount  of  milk  they 
may  divert  to  nonpool  plants  under  the 
order. 

The  present  provisions  allow  a 
handler  to  divert  milk  on  an  individual 
producer  basis.  Although  proponent 
acknowledged  that  it  is  generally  more 
efficient  to  divert  on  an  aggregate 
percentage  basis,  the  witness  testified 
that  the  order  should  continue  to 
provide  both  methods.  F^owever,  with 
the  higher  aggregate  diversion 
allowances  for  handler  adopted  herein. 
which  are  equal  to  those  currently 
provided  on  an  individual  producer 


basis,  there  is  no  longer  a  need  to  allow 
for  handlers  to  divert  milk  on  an 
individual  basis.  Accordingly,  these 
provisions  are  removed. 

3.  Location  adjustments.  The 
application  of  location  adjustments  at 
plants  situated  outside  the  marketing 
area  should  be  revi.sed.  In  this  regard,  no 
minus  adjustments  should  apply  at 
plants  located  in  the  Louisville- 
Lexington-Evansville  (Order  46) 
marketing  area  or  east  of  the  Mississippi 
River  and  south  of  the  northern 
boundary  of  Kentucky,  West  Virginia  or 
Virginia.  At  other  unspecified  plant 
locations  outside  the  marketing  area,  the 
present  application  of  such  adjustments 
would  be  retained.  Presently,  the  order 
provides  that  minus  location 
adjustments  apply  at  plants  located 
outside  the  maiiceting  area  and  60  miles 
or  more  in  any  direction  from  the 
nearest  of  10  basing  points  specified  in 
the  order, 

MMI  proposed  that  the  application  of 
minus  location  adjustments  at  plants 
outside  the  marketing  area  be  change. 
Under  the  cooperative's  proposal,  a 
plant  so  situated  would  be  subject  to 
such  an  adjustment  only  if  it  was  130 
miles  or  more  from  the  nearest  of  the  10 
basing  points. 

MMI  operates  a  poo!  balancing  plant 
a  Goshen.  Indiana  and  moves 
substantial  quantities  of  milk  to  this 
facility  for  maniafacturing.  As  proposed, 
this  would  be  the  only  pool  plant  that 
would  be  affected  by  the  cooperative's 
proposal.  Consequently,  most  of  the 
discussion  at  the  hearing  in  connection 
with  this  issue  focused  on  the 
appropriate  prices  (Class  I  and  uniform) 
at  the  Goshen  location. 

Goshen  is  located  in  Elkhart  County, 
Indiana.  This  county  is  part  of  the 
Indiana  marketing  area.  It  is  in  the 
minus  8-cent  location  adjustment  area 
under  that  order. 

In  applying  the  current  location 
adjustment  provisions  of  the  order  to  the 
Goshen  plant,  the  nearest  basing  point  is 
Lima,  Ohio.  Liaia  is  in  the  Northwestern 
Zone  where  minus  5-cent  location 
adjustmen!  applies.  Also,  since  Goshen 
is  more  than  60  miles  from  Lima,  an 
additional  minus  location  adjustment 
applies.  In  total,  a  location  adjustment 
of  minus  23.5  cents  applies  at  Goshen. 

L'nder  the  cooperative's  proposal,  the 
additional  minus  location  adjustment,  of 
18.5  cents  would  not  apply  since  Goshen 
is  less  than  130  miles  from  Lima.  Thus, 
the  same  location  adjustment  applicable 
at  plants  in  the  Northwestern  Zone" 
(minus  5  cents)  would  apply  at  Goshen. 
The  cooperative  contended  that  milk 
diverted  to  the  Goshen  plant  should  not 
be  priced  lower  than  producer  milk 
deliverd  to  Northwestern  Zone 


distributing  plants  since  such  milk  is  a 
part  of  the  fluid  markets  total  supply. 

In  support  of  its  position,  proponent's 
witness  testified  that  the  trend  to  fewer 
and  larger  processing  plants  in  addition 
to  changes  in  the  market's  supply-sales 
balance  has  had  a  significant  impact  on 
the  way  milk  is  marketed  under  this 
order.  He  pointed  out  that  nineteen 
distributing  plants  that  were  listed  as 
pool  handlers  for  January  1978  did  not 
appear  on  such  list  for  August  1983. 
Also,  the  amount  of  milk  pooled  under 
the  order  during  the  January-August 
1983  period  increased  by  more  than  300 
million  pounds  from  the  same  eight- 
month  period  in  1978.  On  the  other  hand, 
the  quantity  used  in  Class  I  during  those 
comparable  periods  decreased  by 
almost  60  million  pounds. 

The  spokesman  for  MMI.  also  pointed 
out  that  milk  manufacturing  plants  have 
become  fewer  and  larger.  He  indicated 
that  in  the  past,  most  of  the  milk  in 
excess  of  the  m.arket's  fluid 
requirements  was  processed  in  nearby 
plants,  primarily  located  in  the 
marketing  area.  Now  it  must  be 
transported  longer  distances  as 
manufacturing  facilities  in  the  marketing 
area  have  closed.  He  further  indicated 
that  several  manufacturing  plants 
located  in  Ohio  that  were  oudets  for 
surplus  milk  in  1978  did  not  serve  that 
purpose  in  1983. 

Because  of  these  changes,  the 
cooperative's  witness  stated  that  the 
MMI  plant  at  Goshen.  Indiana,  now 
processes  more  of  the  m.arket's  reserve 
milk  than  any  other  manufacturing 
facility.  Due  to  plant  closing,  the  Goshen 
plant  was  expended  recently  to  provide 
a  market  for  producers  whose  milk  is 
pooled  under  this  order.  Milk  of 
producers  located  throughout  central 
and  western  Ohio  now  is  regularly 
received  at  Goshen  for  manufacturing 
purposes.  Nearly  three  times  the  amount 
of  milk  was  processed  at  that  plant 
during  January-August  1983  compared 
with  the  same  eight  months  of  1978. 

Proponent's  witness,  also,  tfc.stified 
that  most  of  the  milk  that  is  associated 
with  the  Goshen  plant  comes  from  the 
farms  of  producers  located  in  the 
marketing  area  or  from  producers  who 
fonr.erly  shipped  to  plants  located  in  the 
marketing  area.  Also  cited  by  the 
spokesman  for  MMI  was  that  in  April 
1983,  a  major  distributing  plant  located 
in  Toledo.  Ohio,  which  handled  about  10 
million  pounds  of  milk  each  month, 
ceased  operation.  Such  plant  s  Class  I 
sales  accounts  were  taken  over  by  a 
handler  regulated  under  the  Southern 
Michigan  order.  However,  the  milk  of 
producers  who  were  associated  with  the 
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plant  now  is  being  moved  to  Goshen  for 
processing. 

Proponent  maintained  that  it  is 
inequitable  and  unfair  for  producers  to 
be  paid  a  lower  price  for  milk  delivered 
to  the  Goshen  plant  than  when  it  is 
delivered  to  distributing  plants  in  the 
northwestern  segment  of  the  marketing 
area.  Since  all  producers  in  a 
marketwide  pool  share  in  .the  higher- 
valued  Class  I  sales,  it  is  only  fair  that 
the  cost  of  disposing  of  the  market's 
reserve  milk  supplies  be  distributed 
equally  among  all  of  the  market's 
producers,  in  the  cooperative's  opinion. 
For  that  reason  the  cooperative 
submitted  the  proposal. 

In  addition,  the  spokesman  for  MMl 
testified  that  the  minus  location 
adjustment  applicable  at  Goshen  should 
be  reduced  to  cover  a  portion  of  the 
cooperative's  transportation  costs 
involved  in  hauling  milk  historically 
associated  with  the  market  to  its 
Goshen  plant  for  surplus  disposal.  By 
disposing  of  the  market's  reserve  milk 
supplies,  proponent's  spokesman 
argued,  the  cooperative  is  performing  a 
marketwide  service  which  benefits  all 
producers  supplying  the  market.  In  the 
association's  opinion,  it  should  be 
compensated  for  providing  this  service. 

Further  MMI's  witness  indicated  that 
during  May  1983,  milk  marketings  priced 
under  the  order  from  farms  located  in 
Indiana,  Michigan  and  the  Northwestern 
Zone  of  the  marketing  area  were  about 
10  percent  higher  than  in  May  1978.  Yet, 
the  amount  of  milk  priced  at  Goshen 
under  the  Ohio  Valley  order  was  up 
about  400  percent  over  a  comparable 
time  period. 

It  was  MMI's  contention  that  these 
data  indicate  that  Goshen  is  a  primary 
reserve  processing  plant  for  the  milk  of 
all  producers  on  the  market,  not  just 
those  located  outside  the  marketing 
area.  Di;iing  May  1983,  MMI  spent  an 
additional  $80,000  hauling  milk  that  is 
normally  delivered  to  nearby  plants  in 
the  marketing  area  to  its  Goshen  facility 
for  manufacturing.  In  addition  to  the 
extra  transportation  cost,  producers 
were  penalized  further  because  the 
uniform  price  for  milk  of  producers 
received  at  Goshen  was  reduced  by  23  Vi 
cents.  MMI  believes  that  from  an  equity 
standpoint  some  of  the  cost  of  disposing 
of  the  market's  reserve  supphes  should 
be  borne  by  all  producers  on  the  market 
rather  than  only  those  producers  whose 
milk  is  priced  at  the  reserve  plant. 

Proponent's  witness  also  testified  that 
a  majority  of  the  milk  associated  with 
the  Goshen  plant  is  obtained  from  farms 
of  producers  who  are  located  in  the 
marketing  area  in  close  proximity  to 
distributing  plants  or  who  formerly 
shipped  to  pool  plants  that  are  so 


located.  In  either  case,  such  milk  is  part 
of  the  market's  reserve  supply  and  must 
be  moved  to  the  more-distant  Goshen 
plant  for  processing.  There  simply  is  not 
an  alternative  market  for  all  of  the  milk 
produced  within  the  marketing  area. 
Because  of  this,  the  witness  maintained 
that  the  normal  justification  for  minus 
location  adjustments  does  not  fit  the 
marketing  situation,  Hence,  in 
proponent's  opinion,  the  location 
adjustment  provisions  should  be  revised 
to  more  appropriately  recognize  how 
milk  is  marketed  under  the  Ohio  Valley 
order.  The  witness  contended  that 
adoption  of  its  proposal  will  offset  in 
part  the  costs  involved  in  performing  the 
balancing  function  for  the  market. 

A  representative  of  the  Indiana 
Division  of  Associated  Milk  Producers, 
Inc.  [AMPI),  opposed  the  higher  Class  I 
and  uniform  prices  at  Goshen,  Indiana 
as  proposed  by  MMI.  AMPI  supplies  two 
distributing  plants  near  Goshen  and  it 
also  operates  a  pool  supply  plant  at 
Warsaw,  Indiana.  These  plants,  which 
are  pool  plants  under  the  Indiana  order, 
are  located  in  the  minus  8-cent  location 
pricing  area  of  that  order.  The 
spokesman  for  AMPI  contended  that 
adoption  of  higher  prices  at  Goshen 
would  cause  procurement  problems  for 
the  cooperative  he  represents  in 
northcentral  Indiana.  For  this  reason, 
AMPI  asked  that  the  proposal  be 
denied. 

The  Milk  Foundation  of  Indiana  (MFI) 
also  opposed  higher  prices  at  Goshen. 
The  handler  group  is  made  up  of  13 
members,  each  of  which  operates  a  pool 
distributing  plant  under  the  Indiana 
order.  The  group  accounts  for  about  40 
percent  of  the  market's  total  fluid 
disposition. 

The  representative  of  MFI  testified 
that  the  major  production  area  for  the 
Indiana  market  is  located  in  northeast 
and  northcentral  Indiana  whert  the 
Goshen  plant  is  located.  He  contended 
that  the  price  change  that  would  be 
applicable  at  the  Goshen  plant  under  the 
proposal  would  result  in  serious 
misalignment  of  prices  between  the 
Ohio  Valley  and  Indiana  orders  at  that 
location. 

A  representative  of  the  Kroger 
Company  (Kroger)  expressed  concern 
about  increasing  prices  under  the  Ohio 
Valley  order  at  a  plant  location  within 
the  marketing  area  of  the  Indiana  order. 
The  handler  spokesman  suggested  that 
some  type  of  temporary  relief  might  be 
more  appropriate  to  accommodate  the 
milk  that  lost  its  market  as  a  result  of 
the  closing  of  the  distributing  plant  of 
Babcock.  In  this  regard,  he  suggested 
that  the  milk  moving  from  the 
Northwestern  Zone  of  the  marketing 
area  to  Goshen  for  surplus  disposal  be 


priced  at  the  Northwestern  Zone  price 
where  the  milk  would  be  deemed  to 
have  been  received  for  a  limited  period 
of  time — say  12  months.  This  would  give 
the  association  one  year  to  make  the 
necessary  marketing  adjustments  and 
accommodate  to  such  institutional 
change. 

In  its  exceptions,  MMI  embraced  the 
Kroger  suggestion  discussed  in  the 
preceding  paragraph.  Since  the  handler's 
recommendation  would  have  alleviated 
temporarily  the  cooperative's  surplus 
milk  marketing  problems,  MMI  urged  its 
adoption  as  an  appropriate  alternative 
to  its  hearing  notice  proposal.  The 
cooperative  indicated  that  the  findings 
and  conclusions  of  the  recommended 
decision  failed  to  appropriately  consider 
the  handler's  suggestion. 

The  Kroger  recommendation  was 
offered  as  a  modification  at  the  hearing. 
No  information  was  presented  by  Kroger 
in  support  of  its  recommendation. 
Moreover,  no  mention  of  it  was 
advanced  by  interested  parties  in  their 
briefs.  Hence,  there  is  no  basis  to 
adequately  evaluate  the  merits  of 
Kroger's  suggestion. 

A  representative  of  the  Dean  Foods 
Company  (Dean)  questioned  the  timing 
of  making  such  a  change  in  the  location 
adjustment  provisions.  Dean  operates  a 
distributing  plant  under  the  Indiana 
order.  He  testified  that  the  current 
oversupply  situation  may  be  corrected 
with  the  adoption  of  the  legislation  that 
the  Congress  had  under  consideration.  If 
that  becomes  law,  he  indicated  that  the 
marketing  problems  of  proponenf  might 
disappear. 

The  current  location  pricing 
provisions,  which  are  based  on  zoning  m 
the  marketing  area  and  on  mileage  in 
the  outlying  territory  surrounding  such 
area,  were  designed  to  encourage  the 
movement  of  milk  from  supply  areas  to 
the  main  population  centers  of  the 
market  where  it  is  processed  for  fluid 
uses.  In  this  regard,  higher  prices  are 
provided  at  locations  where  milk  is 
needed  for  fluid  use.  They  reflect  the 
higher  utility  value  of  milk  at  that 
particular  point.  Lower  prices  are 
provided  at  plants  located  in  outlying 
procurement  areas  as  a  transportation 
allowance  to  encourage  the  milk  to 
move  to  the  city  plants  for  higher-valued 
fluid  uses.  If  the  prices  at  plants  in  the 
outlying  supply  area  were  the  same  as 
the  city  price,  there  would  be  no 
monetary  incentive  under  the  order  to 
move  the  milk. 

Higher  location  prices  at  Goshen 
should  not  be  provided  under  the  order 
for  the  purpose  contemplated  by 
proponent,  i.e.,  to  help  compensate  the 
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cooperative  for  the  cost  of  handling  the 
maricet's  reserve  milk  supply. 

MM!  excepted  to  the  preceding 
paragraph  on  the  basis  that  it  implies 
that  (1)  "the  change  would  more  than 
offset  the  actual  cost  of  transporting 
reserve  supplies  of  milk  to  Goshen:  and 
(2)  the  cooperative  should  perform 
marketwide  services  without 
compensation".  The  exception  is 
without  foundation.  Location 
adjustments  were  never  intended  to 
compensate  a  handler  for  performing  the 
services  referred  to  by  the  exceptor. 
Rather,  they  ser\'e  to  encourage  the 
morement  of  milk  from  supply  areas  to 
the  principal  population  centers  where  it 
is  processed  for  fluid  use.  Additionally. 
they  assist  in  maintaining  a  reasonable 
alignment  of  prices  with  nearby 
markets. 

While  the  disposition  of  the  market's 
reserve  milk  supplies  is  definitely  a 
problem  for  proponent  at  this  time 
because  of  abundant  supplies  and  lower 
fluid  use.  the  cooperative's  solution  to 
the  problem  should  not  be  adopted. 
Such  a  solution  would  provide  relief  in 
the  form  of  a  higher  uniform  price  to  the 
proponent  cooperative  for  milk  received 
at  Goshen,  but  it  could  cause  serious 
procurement  problems  for  other 
handlers  operating  under  the  Ohio 
Valley  order  in  addition  to  those 
operating  under  nearby  Federal  milk 
orders,  particularly  the  Indiana  order. 

If  the  proposed  prices  (Class  I  and 
uniform)  at  Goshen  were  the  same  as 
prices  at  plants  in  the  Northwestern 
Zone,  milk  produced  near  the 
manufacturing  plant  could  be  committed 
for  manufacturing  uses  at  Goshen  and 
not  be  available  to  the  distributing 
plants  in  the  Northwestern  Zone  of  the 
marketing  area.  This  could  happen  even 
though  the  milk  is  needed  for  fluid 
purposes  at  the  distributing  plants.  In 
certain  cases,  because  of  the  lower  farm 
to  plant  hauling  cost,  the  cooperative 
could  realize  a  higher  net  return  by 
moving  the  milk  to  Goshen  for  surplus 
disposal  rather  than  moving  it  to  such 
distributing  plants  for  fluid  use. 

As  indicated,  the  Goshen  plant  is 
located  in  the  heart  of  the  Indiana 
market's  milk  production  area.  The 
record  shows  that  about  15  to  25  million 
pounds  of  milk  is  obtained  by  Indiana 
order  distributing  plants  located  in  the 
order's  no  location  adjustment  zone 
each  month  from  the  general 
procurement  area  of  the  Goshen  plant.  If 
higher  prices  were  applicable  at  the 
Goshen  plant  as  proposed,  the  milk 
would  most  likely  not  be  available  to 
Indiana  regulated  plants  in  the  no 
location  adjustment  zone  unless  they 
were  willing  to  pay  higher  prices  for  it. 
This  could  result  in  increasing  the  total 


handling  and  transportation  costs  for 
some  Indiana  handlers  as  opposed  to 
others  in  obtaining  adequate  milk 
supplies.  Revising  the  location  pricing 
structure  in  the  manner  proposed  would 
be  inappropriate  and  could  culminate  in 
disorderly  marketing  conditions  in  the 
northern  and  aorthcentral  Indiana 
procurement  areas. 

Since  the  Goshen  plant  is  located  in  a 
common  supply  area  for  the  Indiana  and 
Ohio  Valley  markets,  the  present 
location  pricing  structures  of  the  two 
orders  were  designed  to  encourage  the 
movement  of  milk  from  supply  areas  to 
the  principal  population  centers  of  each 
market  where  it  is  processed  for  fluid 
use.  Additionally,  they  were  developed 
to  maintain  a  reasonable  price 
alignment  with  nearby  markets,  which  is 
essential  to  the  attraction  of  milk 
supplies  to  various  locations  where  it  is 
needed. 

It  should  be  noted  that  under  the 
present  pricing  provisions  of  the  Indiana 
and  Ohio  Valley  orders.  Class  I  prices  at 
Goshen,  Indiana  are  closely  aligned.  For 
instance,  under  the  Ohio  Valley  order, 
the  Class  I  differential  is  $1,465  at 
Goshen  (SI  "0- $.235  =  $1,465).  Under 
the  Indiana  order  the  Class  I  differential 
is  $1.45  (1.53-.08  =  $1.45).  Under  the 
cooperative's  proposal,  the  Class  I 
differential  at  Goshen  under  this  order 
would  be  $1.65  or  20  cents  more  than  the 
differential  which  is  applicable  at  such 
location  under  the  Indiana  order.  A 
difference  of  this  magnitude  could  have 
an  ad"«rse  impact  on  the  procurement 
practices  of  handlers  operating  under 
the  Indiana  order. 

There  was  considerable  discussion  at 
the  hearing  about  the  alignment  of 
uniform  prices  at  Goshen  under  the 
Indiana  and  Ohio  Valley  orders. 
However,  such  prices  vary  from  month 
to  month  depending  on  the  utilization  of 
the  markets  milk  supplies  by  handlers. 
Conversely,  the  market's  Class  I 
differential  is  the  same  each  month.  For 
this  reason,  the  primary  emphasis  on 
alignment  of  prices  between  orders  must 
be  on  a  Class  I  basis. 

The  record  evidence  does  not 
demonstrate  that  the  present  location 
pricing  structures  for  the  Indiana  and 
Ohio  Valley  markets  at  the  Goshen 
location  are  inappropriate  or  are 
contributing  to  disorderly  marketing 
conditions.  To  the  contrary,  it  appears 
that  the  present  location  pricing 
structure  under  each  order  is  providing 
adequate  milk  supplies  at  all  locations 
at  which  milk  is  delivered  by  producers. 
It  also  is  providing  a  reasonable 
alignment  of  prices  not  only  with  other 
markets  but  among  the  various  segments 
within  each  market.  Accordingly,  the 
location  price  structure  now  applicable 


at  Goshen  under  the  Ohio  Valley  order 

should  be  retained. 

Dairymen,  Inc.  Pl).  a  cooperative 
supplying  milk  for  the  market  proposed 
that  the  application  of  minus  location 
adjustments  be  eUminated  at  plants 
located  outside  the  marketing  area  and 
generally  to  the  south  and  east  of  such 
area. 

There  was  no  opposition  to  this 
concept  either  at  the  hearing  or  in  briefs. 
The  Kroger  representative  supported 
DI's  proposal. 

DI's  proposal  should  be  adopted. 
Specifically,  the  order  would  provide 
that  no  minus  location  adjustments  shall 
apply  at  any  plant  located  in  the 
marketing  area  covered  by  the 
Loui3ville-l.exington-Evansville  order  or 
east  of  the  Mississippi  River  and  south 
of  the  northern  boundary  of  Kentucky, 
West  Virginia  or  Virginia. 

This  change  is  warranted  because  of 
the  operation  of  Kroger's  distributing 
plant  at  Winchester.  Kentucky,  this 
plant  is  located  in  the  Louisville 
marketing  area.  A  majority  of  the  plant's 
milk  supply  is  obtained  from  producers 
located  in  the  same  geographic  area  as 
producers  shipping  to  handlers  regulated 
under  the  Louisville  order. 

The  Winchester  plant  began  operating 
in  November  1982  and  was  regulated 
under  the  Ohio  Valley  Order  in  such 
month.  For  the  months  of  December  1982 
through  March  1983,  the  plant  was 
regulated  under  the  Louisville  order.'  In 
April  1983,  it  once  again  became 
regulated  under  the  Ohio  Valley  order.  It 
has  been  a  pool  plant  under  this  order 
since  that  time. 

The  record  shows  that  a  common 
procurement  area  exists  for  the 
Winchester  plant  and  for  Louisville 
handlers.  Such  evidence  indicates  that 
there  are  producers  located  in  a  number 
of  Kentucky  counties  who  are  supplying 
the  Kroger  plant  at  Winchester  and 
others  located  in  the  same  counties  who 
are  supplying  plants  regulated  under  the 
Louisville  order. 

When  the  milk  of  producers  is  not 
needed  at  Winchester,  it  is  normally 
diverted  to  nonpool  manufacturing 
plants  located  in  the  marketing  area 
covered  by  the  Louisville  order.  An 
exhibit  was  presented  by  DI  at  the 
hearing  showing  the  location  of  such 
manufacturing  facilities  that  regularly 
process  the  reserve  milk  which  is 
associated  with  the  Kroger  plant.  It  also 
shows  that  such  plants  are  subject  to 
location  adjustments  ranging  from  minus 


°  Official  notice  is  taken  of  the  "List  of  Pool 
Handlers  under  Federal  Order  No.  48"  published  by 
the  Market  Administrator  for  the  months  of 
December  1982  throu$(h  March  1963. 
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14  cents  to  mimu  20  cents  under  the 
Ohio  Valley  order.  However,  if  the  nuik 
is  diverted  to  the  same  nunufactoriiig 
plant  fram  a  producer's  farm  in  the  same 
general  area  but  ia  priced  under  the 
Louisville  order,  no  minus  locatioin 
adjustment  applies.  Such  pricing 
differences  could  lead  to  disorderly 
marketing  and  is  inconsistent  with  the 
objective  of  providing  stable  marketing 
conditions  under  Federal  milk  orders. 

Also,  in  some  recent  months  the 
weighted  average  price  under  the 
Louisville  order  has  been  higher  than 
the  comparable  Ohio  Valley  price.  The 
higher  price  is  an  incentive  for 
producers  to  pool  their  milk  under  the 
Louisville  order  when  it  is  not  needed  at 
Winchester.  The  minus  location 
adjustment  which  applies  under  the 
Ohio  Valley  order  for  milk  diverted  to 
nonpool  plants  in  the  Louisville 
marketing  area  only  compounds  the 
problem.  Providing  that  no  minus 
location  adjustments  apply  at  Ohio 
Valley  order  plants  that  are  located  in 
the  Louisville  order's  marketing  area 
will  align  producer  pay-prices  under 
these  two  orders  more  reasonably  and 
therefore  should  be  adopted. 

Customarily,  Class  I  prices  under  the 
Ohio  Valley  order  have  been  reduced  at 
distant  plants  irrespective  of  their 
direction  from  tht  marketing  area. 
However,  dpwnward  adjustments 
should  be  applicable  only  in  those  areas 
from  which  milk  supplies  logically 
would  be  drawn  for  this  market.  Milk 
suppHes  in  areas  to  the  north  and  west 
generally  are  heavier  and  Class  I  prices 
are  lower  than  in  the  Ohio  Valley 
market.  In  the  territory  south  and  east  of 
the  market,  supplies  are  less  ample  and 
Class  I  prices  are  generally  higher  than 
in  the  Ohio  Valley  market.  Ohio  Valley 
handlers  should  not  be  encouraged  to 
procure  milk  from  plants  in  these 
tighter-supply  areas  through  the 
application  of  minus  location 
adjustments.  In  the  interest  of  marketing 
efficiency,  any  available  milk  supplies  in 
the  areas  south  and  east  of  this  market 
should  be  encouraged  to  move  to  those 
markets  that  are  more  distant  from  the 
heavy  production  areas  than  is  the  Ohio 
Valley  market. 

Hence,  the  location  adjustment 
pro\'ision8  of  the  order  should  be 
modified  to  provide  that  no  minus 
adjustments  apply  at  plants  that  are  east 
of  the  Mississippi  River  and  south  of  the 
northern  boundary  of  Kentucky.  West 
Virgmia  or  Virginia.  In  effect,  minus 
location  adjustments  would  not  apply  in 
a  lO-state  where  prices  are  sfnerally 
higher. 

6.  Administrative  provis)ons  Certain 
administrative  proposals  were 
considered  at  the  hearing.  They  involved 


chacges  on  the  overdue  aoooontB  of 
handlers,  payments  by  haoxiien  for  fiuid 
milk  products  received  fen  a  pool  plant 
operated  by  a  cooperative  asaoctation. 
and  handler  reparts  concerain^  certain 
payroll  information. 

ia)  Charges  an  overdue  accounts.  The 
order  should  impose  a  c^ai^  on  liandler 
payment  obligations  tint  are  overdae. 
Such  charge  should  be  1  percent  per 
month  and  should  apply  on  the  first  day 
after  the  due  date  and  die  same  day  of 
each  succeeding  month  until  the 
obligation  is  paid,  Overdue  accounts  of 
handlers  that  would  be  subject  to  the 
charge  would  be  those  due  the  market 
administrator  for  the  producer- 
settlement  fund  and  the  administrative 
expense  fund  in  addition  to  any 
adjustments  needed  to  correct  errors  in 
payment  obligations  discovered  on 
audit.  The  order  should  also  provide 
that  all  late-payment  charges  shall 
accrue  to  the  administrative  expense 
fund. 

A  late-payment  charge  was  proposed 
jointly  by  MMI  and  Defiance. 
Proponents  stated  that  their  proposal 
would  provide  handlers  an  mcentive  to 
pay  their  order  obligations  on  time. 

The  MMI  spokeman  cited  the  market  s 
payment  record  and  indicated  that 
handlers  are  using  producer  monies  for 
a  number  of  days  with  no  monetary 
penalty,  in  addition,  he  indicated  that 
those  handlers  making  late  payments 
have  a  competitive  advantage  in  their 
business  operations  relative  to  handlers 
making  timely  payments. 

In  support  of  its  proposed  late- 
payment  charge,  MMI  contended  that 
the  charge  thould  be  at  least  as  much  as 
the  cost  of  obtaining  a  loan  from 
commercial  sources  smce  delinquent 
handlers  are,  in  effect,  borrowing  money 
from  producers.  The  cooperative's 
spokesmen  indicated  that  based  on 
experience  gained  in  other  markets,  the 
proposed  charge  of  1  percent  per  month 
would  encourage  more  timely  payments 
of  order  obligations 

Two  proprietary  distribution  plant 
operators  [Kroger  and  Beatnce)  serving 
the  market  supported  the  joint-proposal 
of  MMI  and  Defiance  to  impose  a  charge 
on  handier  payments  that  are  late.  No 
one  opposed  the  charge  at  the  hearing  or 
in  post-hearing  briefs.  However. 
Beatrice  proposed  that  the  late-payment 
charge  not  apply  until  10  days  after  the 
due  date. 

The  record  evidence  indicates  that  the 
incidence  of  late  payments  by  pool 
handlers  to  the  market  administrator  is 
a  serious  problem  in  this  market.  Data 
submitted  into  evidence  by  the  market 
administrator's  office  demcmstrated  the 
severity  of  the  problem.  For  example. 
during  the  &-month  period  of  January 


tinvogh  Aogoit  1983.  on}y  US  er« 
pencent  vf  tiu  final  pajmants  aadi  by 
poflS  buidleri  were  received  bjr  d» 
market  administoHtorbjr  tte  18(h  of  the 
month,  lliis  ^knvi  two  days  fat  tka 
payments  to  have  been  received  by  the 
market  admixBstrator  anumiag  thejr 
were  maiied  en  the  due  date  (14th). 
Wfth  respect  to  partial  paymertm.  the 
experience  during  the  same  8-nianth 
period  was  only  sUghtly  better.  For  this 
period,  193  at  74  percent  of  all  partial 
payments  were  recei\-Bd  by  the  market 
adminiitrator  by  the  2nd  day  after  the 
due  date. 

It  is  essential  to  the  effective 
operation  of  the  order  that  handlers 
make  their  payments  to  the  market 
administrator  on  time.  This  is  of 
particular  importance  in  this  market 
since  the  Ohio  Valley  order  provides 
that  a  handler  pay  all  order  obligations 
for  milk  to  the  maricet  administrator 
who,  in  turn,  distributes  such  monies,  in 
terms  of  the  partial  and  uniform  prices, 
to  producers,  cooperative  associations, 
or  handlers  who  elect  to  pay  their 
producers.  Payments  to  die  market 
administrator  must  be  made  on  a  timely 
basis  in  order  thai  be  will  be  aUe  to 
make  the  required  payments  to 
producers  on  time.  Producers  should  not 
be  expected  to  wait  beyond  the 
scheduled  time  for  their  payveats. 
Delayed  payments  not  only  foster 
uncertainty  and  diaoontent  among 
producers  but  also  place  them  in  a 
difficult  position  with  respect  to  meeting 
their  own  ftnancial  obligatioas  on  a 
timely  basis. 

The  prompt  pajTnenl  of  accounts  due 
the  administrative  expense  fund  by 
handlers  is  essential  to  the  effective 
operation  of  the  order  also.  Debnqaent 
payments  to  this  fund  couki  inq»n-  the 
ability  of  the  market  administrator  to 
perform  his  various  administrative 
duties  prescribed  by  the  order  on  a 
timely  basis  and  in  the  most  efficient 
manner. 

Payment  delinquency  results  in  an 
inequitable  situation  among  handlers. 
Handlers  who  pay  late  are,  in  effect 
borrowing  money  from  producers.  In  the 
absence  of  any  late-payment  char^that 
approximates  the  cost  of  boirowing 
money  fram  commercial  sources, 
handlers  who  are  detinqucDt  in  their 
payments  have  a  financial  advantage 
relative  to  those  handlers  who  make 
timely  paymmts. 

Because  of  the  late-payment  problem 
that  presently  exiats  in  the  mai^cet  it  is 
appropriate  to  adopt,  as  proposed,  a 
change  of  1  percent  per  month  on 
hancUer  obligations  that  are  overdue. 
Without  such  a  charge  handlers  have 
little  incentive  to  make  their  payments 
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on  time.  While  the  1  percent  charge  may 
not  be  high  enough  to  encourage  strict 
compliance  by  all  handlers,  it  should 
provide  handlers  substantial 
inducement  to  make  their  payments  on 
time. 

As  provided  and  adopted  herein, 
those  unpaid  handler  obligations 
specified  herein  would  be  increased  by 
1  percent  on  the  1st  day  after  the  due 
date.  Any  unpaid  balance  on  each  such 
overdue  account  would  be  further 
increased  by  1  percent  on  the  same  date 
of  each  succeeding  month  until  the 
obligation  is  paid.  The  late-payment 
charge  would  apply  not  only  to  the 
original  obligation  but  also  to  any 
unpaid  charges  previously  assessed. 

In  order  to  remove  any  uncertainty  as 
to  when  an  order  payment  obligation  is 
late,  the  order  should  provide  that  a 
handler's  payments  must  be  received  by 
the  market  administrator  by  the 
prescribed  dates  to  be  considered  to 
have  been  made  on  time.  Such  dates 
would  be  the  26th  day  of  the  month  for 
the  partial  payment  and  the  15th  day 
after  the  end  of  the  month  for  the  final 
payment.  Payments  not  received  by 
the.se  dates  would  be  considered  late 
and  subject  to  the  charge  on  overdue 
dccounts. 

Under  the  current  order,  partial 
payments  by  handlers  are  due  on  or 
before  the  25th  day  of  the  month  and 
final  payments  are  due  by  the  14th  of  the 
following  month.  Since  this  decision 
changes  due  dates  from  postmark  dates 
to  receipt  dates  in  deciding  whether 
payments  have  been  made  on  time,  it  is 
appropriate  to  allow  handlers  one 
additional  day  to  pay  their  obligations 
to  the  market  administrator. 

Even  though  the  handler  payments  to 
the  market  administrator  would  be 
delayed  by  one  day,  sufficient  time 
remains  (2  days)  for  the  market 
administrdtor  to  pay  the  money  due 
producers,  cooperatives  or  handlers  who 
elect  to  pay  their  producers  by  the  dates 
specified  in  the  current  order.  Two  days 
should  be  adequate  time  for  him  to 
complete  such  payments.  Hence,  no 
amendatory  action  is  needed  in  this 
regard. 

It  is  appropriate  to  delay  the  date 
handlers  must  pay  their  assessments  for 
administration  of  the  order  by  one  day 
also.  Under  the  provisions  adopted 
herein,  handlers  would  be  required  to 
pay  such  amounts  to  the  market 
administrator  by  the  15th  rather  than  the 
14th  as  provided  under  the  current 
order.  This  change  will  permit  handlers 
to  pay  their  final  settlement  obligations 
and  their  administrative  assessments  to 
the  market  administrator  at  the  same 
time.  This  change  will  maintain  the 


present  coordination  in  the  due  date  for 
such  payments. 

Recognition  should  be  given,  however, 
to  the  occasional  conflicts  between 
scheduled  payment  dates  and  weekends 
or  holidays.  Accordingly,  if  the  payment 
date  should  fall  on  a  Saturday,  Sunday, 
or  national  holiday,  payments  should 
not  be  due  until  the  next  day  on  which 
the  market  administrator's  office  is  open 
for  public  business.  Further,  the  order 
should  provide  that  when  the  partial  or 
final  payments  are  so  delayed,  the 
corresponding  payments  by  the  market 
administrator  to  handlers,  cooperatives 
or  producers,  as  well  as  the  subsequent 
payments  by  handlers  to  their 
producers,  may  be  delayed  by  the  same 
number  of  days. 

The  application  of  a  late-payment 
charge  on  the  day  following  the  date 
when  payment  is  due  may  require  some 
adjustment  in  the  procedures  of  the 
market  administrator  when  billing 
handlers.  In  this  connection,  the  market 
administrator  may  need  to  reduce  the 
period  customarily  taken  to  notify  a 
handler  of  his  payment  obligations  so 
that  the  handler,  in  turn,  will  have 
sufficient  time  to  insure  that  the 
payment  is  received  by  the  market 
administrator  not  later  than  the  due 
date.  This  adjustment  can  be 
accomplished  administratively  within 
the  framework  of  the  existing  order 
provisions  and,  thus,  requires  no 
amendatory  action. 

The  MMI  proposal  made  at  the 
hearing  that  all  late-payment  charges 
accrue  to  the  administrative  expense 
fund  maintained  by  the  market 
administrator  should  be  adopted.  The 
money  spent  by  the  market 
administrator  in  collecting  delinquent 
handler  obligations  comes  from  such 
fund.  Thus,  the  competitors  of  a 
noncomplying  handler  who  pay  their 
assessments  to  the  fund  are  bearing  the 
administrative  costs  associated  with 
collecting  the  money  from  a  delinquent 
handler.  Therefore,  it  is  appropriate  that 
the  late-payment  charges  assessed  on 
such  noncomplying  handlers  be 
deposited  in  the  administrative  expense 
fund.  This  money  will  offset  the 
additional  administrative  costs 
associated  with  collecting  money  from 
such  handlers. 

The  Beatrice  modification  to  delay  the 
application  of  the  late-payment  charge 
for  10  days  is  denied.  Adopting  such  a 
grace-penod  would  not  assure  prompt 
payments  by  handlers  to  the  market 
administrator  because  the  late-payment 
charge  would  not  be  imposed  until  10 
days  after  the  due  date.  If  handlers  paid 
their  obligations  10  days  late,  it  would 
make  it  impossible  for  the  market 
administrator  to  get  the  money  to 


producers  on  a  timely  basis.  Imposing 
the  late  payment  charge  on  the  1st  day 
after  the  due  date  will  provide  greater 
assurance  of  prompt  payments  by 
handlers  and  therefore  should  be 
provided. 

Defiance  also  proposed  that  interest 
accrue  on  any  refund  of  a  handler's  pool 
obligation  that  is  due  such  person.  At 
the  hearing  and  in  its  post-hearing  brief, 
the  handler  modified  its  proposal.  The 
handler  representative  pointed  out  two 
specific  overpayment  situations  where 
interest  should  accrue  on  refunds  which 
are  due  and  payable  to  a  handler.  In  the 
first  instance,  if  during  an  audit  of  a 
handler's  records  the  market 
administrator  discovers  that  a  handler 
has  overpaid  an  obligation,  interest 
should  accrue  on  the  amount  of  the 
overpayment  that  is  due  such  person. 
Also,  if  a  handler  successfully 
challenges  a  payment  obligation  in  a 
15(A)  proceeding  (i.e.,  brought  under 
6G8c(15)(A)  of  the  Act)  which  results  in 
money  due  the  handler,  interest  should 
accrue  on  the  refund  due  such  person. 
The  handler  proposed  that  interest  not 
begin  to  accure  on  the  amount  that  is  to 
be  refunded  to  such  a  handler  until  six 
months  after  the  date  of  such 
overpaymentin  either  situafion.  This  six- 
month  period  was  suggested  as  a 
reasonable  amount  of  time  for  the 
market  administrator  to  audit  a 
handler's  records  and  verify  such 
person's  payment  obligations.  Proponent 
claimed  that,  from  an  equity  standpoint, 
there  is  little  difference  between  a 
handler  who  overpays  an  obligation 
from  one  who  pays  an  obligation  late. 
Hence,  monetary  adjustments  are 
needed  in  both  situations  to  equaUze  the 
handler  payments. 

The  Defiance  proposal  to  require  the 
market  administrator  to  pay  interest  on 
refunds  due  a  handler  should  not  be 
adopted.  Such  overpayments  discovered 
on  audit  are  required  to  be  paid 
promptly  by  the  market  administrator 
under  the  terms  of  the  current  order. 
There  is  no  evidence  on  this  record  to 
indicate  that  this  has  not  been  done. 

The  other  situation  covered  by  the 
proposal  dealt  with  contested 
obligations  in  a  15(a)  proceeding.  The 
record  does  not  warrant  changing  the 
order  to  accommodate  this  situation 
either.  In  fact,  where  order  obligations 
are  in  dispute  in  a  15(A)  proceeding,  at 
times  it  might  be  appropriate  to  escrow 
disputed  amounts  to  protect  the  parties 
of  interest. 

The  only  purpose  of  adopting  a  late- 
payment  charge  under  the  order  is  to 
encourage  handlers  to  pay  their 
obligations  on  time  and  not  to  provide 
for  payment  of  interest  on  outstanding 
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obligahorB.  This  is  essential  so  that  the 
market  administrator  can  make  the 
required  payments  to  producers, 
cooperative  a.ssociations,  or  handlers 
who  elect  to  pay  their  producers  at  the 
time  specified  in  the  order.  If  interest 
were  to  apply  on  certain  refunds  due 
\   handlers,  as  Defiance  urges,  the  order 
would  represent  a  banking  ser\ice  for 
handlers.  That  is  not  the  purpose  of  a 
Federal  milk  order.  Hence,  the  handler 
proposal  most  appropriately  should  be 
denied. 

(b)  Payments  by  handlers  for  bulk 
fluid  milk  prodtirts  received  from  a  pool 
plant  operated  hy  a  cooperative 
association.  MMl  proposed  that  the 
operator  of  a  pool  plant  who  receives 
bulk  fluid  mi!i«.  products  from  a 
cooperative  association  pool  plant 
should  be  required  to  pay  for  such  milk 
in  essentihUv  'tie  same  manne."-  as  now 
applies  for  cooperative  bulk  tank  milk 
received  direril\  from  the-farm.  The 
proposal  should  be  adopted. 

As  proposed  and  adopted  herein,  any 
pool,  plant  oj«erator  who  receives  bulk 
fluid  milk  products  from  a  cooperative 
associations  pool  plant  during  the 
month  shall  make  a  partial  and  final 
payment  to  the  market  administrator  for 
such  purchase."*.  Under  this  method  of 
payment,  the  handler  would  be  required 
to  make  such  payments  to  the  market 
administrator  for  such  plant  milk  by  the 
same  dates  as  the  order  now  requires  of 
a  handler  to  pay  for  milk  received 
directly  from  a  cooperative  acting  as  a 
bulk  tank  handler.  In  this  regard,  the 
partial  payment,  which  would  apply  to 
such  receipts  during  the  first  15  days  of 
the  month,  would  be  at  the  basic 
formula  price  fur  the  preceding  month. 
Final  payments  for  such  milk  by  the 
purchasing  handler  to  the  market 
administrator  would  be  based  on  its 
classified  use  value  less  the  amount  of 
the  partial  payment.  The  purchase  of 
such  milk  would  be  treated  as  a  transfer 
between  pool  plants  and  classified 
accordingly.  The  class  prices  applicable 
at  the  location  of  the  buying  handler's 
plant  where  the  milk  is  received  and 
processed  would  be  used  to  compute  the 
transferee-plant's  obligation  to  the 
market  administrator  for  such  milk. 
Also,  such  handler  would  be  responsible 
for  paying  the  administrative 
assessment  applicable  for  such  milk. 

Under  this  adopted  payment 
procedure,  the  cooperative  association 
in  turn  would  receive  from  the  market 
administrator  partial  and  final  payments 
at  the  same  rates  and  on  the  same  dates 
that  now  apply  with  respect  to 
payments  to  a  cooperative  association 
as  the  handler  for  farm  bulk  tank  milk. 

Presently,  the  order  does  not  prescnbe 
a  schedule  of  payment  dates  that  a 


handler  must  comply  with  for  purchases 
of  fluid  milk  products  trom  a 
cooperative's  pool  plant.  Rather,  such 
milk  is  a  receipt  of  producer  milk  by  the 
cooperative  at  the  location  of  its  pool 
plant  and  is  treated  for  classification 
purposes  as  an  interplant  movement 
under  the  order.  The  cooperative  is  held 
accountable  to  the  market  administrator 
at  such  milk's  class  use  value.  The 
payments  by  the  pool  plant  operator  to 
the  cooperative  is  outside  the  terms  of 
the  order.  Under  this  accounting  and 
payment  arrangement,  the  cooperative 
is  burdened  with  collecting  the  minimum 
classified  use  value  of  such  milk  and 
could  be  placed  in  a  serious  financial 
bind,  unless  prompt  payment  is  received 
from  the  buying  handler. 

In  support  of  its  proposal.  MMI's 
witness  testified  that  the  present  order 
does  not  provide  adequate  assurance  of 
prompt  payment  by  a  pool  plant 
operator  to  a  cooperative  association  for 
milk  sold  from  its  pool  plant.  The 
witness  contended  that  the  cooperative 
should  have  the  same  payment 
protection  under  the  order  on  that  milk 
received  by  a  handier  from  a  pool  plant 
operated  by  a  cooperative  as  is  now 
applicable  on  farm  bulk  tank  milk  that  is 
received  at  a  pool  plant  from  a 
cooperative  association.  Proponent  took 
the  position  that  its  proposed  payment 
procedure  whereby  the  pool  plant 
operator  who  receives  bulk  fluid  milk 
products  from  a  cooperative's  pool  plant 
is  accountable  to  the  market 
administrator  on  such  milk  would 
provide  handlers  with  a  stronger 
incentive  for  makmg  prompt  payment 
for  such  milk  purchases.  There  was  no 
opposition  to  the  proposal  at  the  hearing 
or  in  post-hearing  bnefs. 

The  record  establishes  that  most  of 
the  milk  marketed  by  cooperatives  in 
this  market  is  moved  to  pool  plants 
directly  from  the  farm.  However,  to  a 
limited  extent,  some  milk  is  shipped  to 
such  plants,  either  on  a  regular  or 
supplemental  basis,  from  pool  plants 
operated  by  cooperatives.  Three  such 
plants  of  MMI  are  located  at  Deyton  and 
Sardinia.  Ohio,  and  Gosjjen,  Indiana. 
NTO  also  operates  a  supply  plant 
located  at  Bryan,  Ohio,  which  is 
regulated  under  the  order  and  serves  L^ 
market  similarly. 

Irrespective  of  the  supply 
arrangements  used,  the  producers 
involved  are  supplying  milk  for  the  fluid 
market  and  should  be  assured  of 
receiving  payment  for  their  milk  on  a 
timely  basis.  Such  assurance  is  essential 
to  orderly  marketing.  Moreover, 
requiring  handlers  to  channel  all 
payments  for  milk  purchases  from  a 
cooperative  operated  pool  plant  through 
the  market  administrator  comports  with 


the  Act.  in  this  regard,  the  Act  provides 
that  no  cooperative  asaoaation  may  sell 
milk  to  any  handier  at  lese  <han  the 
prescribed  class  prices  and  retain  its 
reblending  privilege.  By  placing  the 
obligation  for  such  milk  on  the  buying 
handler  who  receives,  processes  and 
disposes  of  it,  the  order  will  provide 
greater  assurance  that  timely  payments 
at  minimum  prices  will  be  applicable  on 
such  milk. 

Further,  the  re\ised  payment 
procedure  for  such  milk  will  facilitate 
the  administration  of  the  order  with 
respect  to  matters  of  financial 
responsibility,  enforcement,  and 
subsequent  audit  adjustments  that  may 
arise.  Since  the  actual  utilization  of  such 
milk  reflects  the  use  of  the  milk  at  the 
receiving  pool  plant,  it  is  reasonable, 
therefore,  that  the  responsibility  for  its 
accounting  and  payment  be  placed 
directly  on  such  pool  plant  operator. 

As  indicated  previously,  the  order 
also  should  provide  that  the  buying 
handler  for  milk  purchased  from  a  pool 
plant  operated  by  a  cooperative  be 
responsible  for  paying  the 
administrative  assessment  applicable  to 
such  milk.  Presently,  the  cooperative 
association  pays  the  administrative 
assessment  on  such  milk.  It  is 
reasonable,  however,  that  the  handler 
processing  the  milk,  rather  than  the 
cooperative,  be  the  handler  obUgated 
under  the  order  for  the  administrative 
assessment.  This  procedure  is 
appropriate  because  much  of  the  time 
and  money  expended  in  administering 
the  order  involves  the  verification  of 
receipts  and  utilization  of  such  milk  by 
handlers.  In  contrast,  the  cooperative's 
role  for  such  milk  as  a  "handler"  is 
merely  that  of  moving  the  milk  through 
Its  supply  plant  to  the  processing  plant. 

Applying  the  administrative 
assessment  on  such  milk  in  the  manner 
described  herein  also  would  be 
consistent  with  the  intent  of  the  Act  that 
prices  be  uniform  among  handlers.  The 
record  establishes  that  it  is  a  general 
practice  in  this  market  for  cooperatives 
to  pass  on  to  the  buying  handler  the 
administrative  assessment  on  such  milk. 
Otherwise,  competitive  pressures  could 
develop  that  might  tempt  a  cooperative 
to  sell  the  milk  at  the  class  price  and 
pay  the  related  administrative 
assessment  on  the  milk  itself. 

In  connection  with  its  proposal 
relating  to  payments  for  cooperative 
plant  milk,  MMl  proposed  offsetting  the 
payments  due  from  a  cooperative  to  the 
market  administrator  with  payments 
due  the  cooperative  from  the  market 
administrator.  The  proposal  should  be 
adopted. 
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The  order  provisions  now  require  that 
a  cooperative  association  handler  pay 
the  market  administrator  the  class  use 
value  of  milk  for  which  the  cooperative 
is  the  handier.  In  turn,  the  market 
administrator  pays  the  cooperative  an 
amount  equal  to  the  value  of  such  milk 
at  the  uniform  prices  payable  to 
producers. 

Cooperative  associations  in  this 
market  are  handlers  with  respect  to 
producer  m.lk  processed  in  their  own 
pool  plants  or  moved  to  nonponl  plants. 
MMI  ope.rafes  three  pool  plants  under 
the  order  in  which,  as  the  responsible 
handler,  it  is  obligated  to  the  market 
administrator  at  the  class  use  value  of 
the  producer  milk  involved.  On  the  milk 
so  handled,  the  cooperative  receives 
from  the  mdrket  administrator  a 
payment  at  its  unifomi  price  value. 
Additionally,  the  cooperative  receives 
pnynrent  at  the  uniform  price  from  the 
market  administrator  on  milk  received 
by  a  pool  plant  operator  from  the 
cooperative  as  the  handler  for  farm  bulk 
tank  milk.  For  such  milk,  the  poo!  plant 
operator  is  obligated  to  the  market 
administrator  at  its  class  use  value.  In 
these  circumstances,  the  ma-i-ket 
aii.ministrat'ir's  payments  due  the 
cooperative  for  its  overall  handier 
operations  in  the  market  during  the 
month  normally  far  exceed  the 
cooperative's  payments  due  the  market 
administrator  for  its  milk  at  the 
classified  use  value.  In  such  cases,  the 
market  administrator  should  be 
permitted  to  offset  payments  due  from  a 
cooperative  association  against 
payments  due  such  handler.  This 
payment  procedure  will  eliminate  the 
need  for  a  cooperative  to  make 
payments  to  the  market  administrator 
tor  its  milk  when  the  amount  due  the 
handler  from  the  market  administrator 
for  milk  is  greater. 

(c)  Other  reports.  The  order  should 
specify  in  detail  the  reporting 
requirements  of  handlers  with  respect  to 
the  various  types  of  payroll  data  and  the 
frequency  when  such  data  must  be 
reported  to  the  market  administrator. 
This  information  is  essential  to  the 
effective  operation  of  the  order's 
payment  procedure  to  producers. 

The  current  order  does  not  prescribe 
the  specific  information  that  must  be 
reported  by  handlers  in  this  regard. 
Rather,  the  order  provides  that  each 
handler  shall  report  payroll  data  to  the 
market  administrator  in  the  detail  and 
on  forms  prescribed  by  him. 

NFO  proposed  that  the  order 
prescribe  more  specifically  the  payroll 
information  that  handlers  must  report  to 
the  market  administrator  in  connection 
with  the  order's  payment  procedure. 
Essentially,  the  proposal  embraces  the 


payroll  data  reporting  procedure  that  is 
presently  required  of  handlers  under  the 
Eastern  Ohio-Western  Pennsylvania 
Federal  milk  order. 

In  support  of  its  proposal,  NFO's 
witness  testified  that  the  market 
administrator  requires  basically  two 
different  types  of  payroll  information 
from  handlers,  depending  on  whether  a 
handler  elects  to  pay  producers.  He 
pointed  out  that  in  those  cases  where 
the  market  administrator  pays  a 
handler's  producers,  such  handler  is 
required  to  report  detailed  receipts  from 
each  individual  producer.  This 
information  is  necessary  for  the  market 
administrator  to  make  the  partial  and 
final  payments  to  the  producers 
involved  Conversely,  he  stated  that  the 
market  administrator  requires  only 
aggregate  payroll  data  from  handlers 
(including  cooperative  associations) 
who  elect  to  pay  producers. 

The  spokesman  indicated  that  NFO 
pays  some  of  its  members  supplying 
milk  for  the  Ohio  Valley  market  and 
elects  to  have  the  market  administrator 
pay  others.  Because  of  this,  he  testified 
that  the  market  administrator  requires 
NFO  to  report  payroll  information  for 
each  of  its  producer  members  in  the 
same  manner  as  is  required  of  handlers 
who  choose  to  have  the  market 
administrator  pay  the  producers  from 
whom  they  receive  milk. 

The  witness  for  NFO  contended  that 
reporting  individual  dairy  farmer 
information  for  those  producers  the 
handler  pays  directly  is  an  unnecessary 
burden.  He  contended  that  such 
reporting  requirements  are  inappropriate 
because  they  involve  too  much  time  and 
considerably  more  information  than  is 
necessary  to  carry  out  the  order's 
payment  plan.  In  this  regard,  NFO 
proposed  that  the  order  provide 
different  reporting  requirements  for 
handlers  who  pay  their  producers  from 
those  handlers  who  do  not  pay  dairy 
farmers  from  whom  they  receive  milk. 

As  adopted  herein,  the  order  should 
specify  that  different  payroll 
information  shall  be  reported  by  a 
handler  depending  on  whether  the 
handler  pays  the  partial  and  final 
payments  to  producers  from  whom  milk 
(t  received.  In  this  regard,  when  a 
handler  elects  to  pay  such  producers, 
only  the  aggregate  receipts  from 
producers  must  be  reported  prior  to  the 
handler's  making  the  partial  and  final 
payments  to  such  dairy  farmers.  The 
total  receipts  from  and  payments  to 
each  individual  producer  would  be 
reported  on  such  handler's  payroll 
report  after  the  end  of  each  month. 

Alternatively,  if  a  handler  elects  to 
have  the  market  administrator  make  the 
partial  and  final  payments  to  producers 


from  whom  he  receives  milk,  the  handler 
must  furnish  sufficient  payroll 
information  for  each  producer  to  the 
market  administrator  prior  to  the  partial 
and  final  payment  dates  so  that  he  can 
follow  th.'-ough  and  make  such  payments 
to  each  producer  for  his  milk  deliveries. 
In  such  cases,  however,  these  handlers 
would  not  be  required  to  submit  payroll 
reports  after  the  end  of  each  month 
because  the  market  administrator  would 
have  made  the  payments  to  the 
individual  producers. 

As  noted  previously,  similar  payroll 
reporting  requirements  are  applicable 
under  the  adjacent  Eastern  Ohio- 
Western  Pennsylvania  order.  This  order 
provides  under  certain  conditions  for 
similar  payment  procedures  whereby 
producer  money  is  channelled  through 
the  market  administrator.  From  an 
administrative  standpoint,  if  is  in  the 
best  interest  of  the  order  program  to 
provide  handler  reporting  requirements 
which  are  uniform  to  the  extent  possible 
under  Federal  orders  that  have  similar 
payment  procedures,  and  particularly 
those  which  are  in  this  general  region. 
For  that  reason,  the  cooperative's 
proposal  should  be  and  hereby  is 
adopted. 

Contrary  to  MMI's  position,  adoption 
of  the  NFO  proposal  will  not  limit  the 
authority  of  the  market  administrator  to 
obtain  any  additional  information  from 
handlers  he  deems  necessary  in 
administering  the  terms  and  provisions 
of  the  order.  Such  authority  is 
specifically  provided  in  the  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Ohio  Valley 
order  was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 
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(a)  The  tentdtive  marketing  agrepmen! 
and  the  order,  as  hereby  proposed  lo  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketmg  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
staled  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a 
MARKETING  AGREEME.NT*  regulating 
the  handling  of  milk,  and  an  ORDER 
amending  the  order  regulating  the 
handling  of  milk  in  the  Ohio  Valley 
marketing  area,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  me, ins  of  effectuating  the 
foregoing  conclusions. 

//  is  hereby  ordered.  That  this  entire 
decision,  execpt  the  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  indentical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  ammended  by  the 
attached  order  which  is  published  with 
this  decision. 


Determination  Of  Producer  Approval 
and  Representative  Period 

June  1984  is  hereby  determined  to  be 
the  representative  period  for  the  purpose 
of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Ohio  Valley 
marketing  area  in  approved  or  favored 
by  producers,  as  defined  under  the  terms 
of  the  order  (as  amended  amended  and 
as  hereby  proposed  to  be  amended), 
who  during  such  representative  period 
were  engaged  m  the  production  of  milk 
for  sale  within  the  aforesaid  marketing 
area. 

List  of  Subjects  in  7  CFR  Part  1033 

Milk  marketmg  orders.  Milk,  Dairy 
products, 

(Secs.l-19,  48  Stat.  31.  as  amended;  7  U.SC. 
601-674) 

Signed  at  Washington,  D.C.,  on  August  30. 
1984. 

C.W.  McMillan. 

Assistant  Secretary.  Marketing  and 

Inspection  Services. 

Orc/er' amending  the  order,  regulating 
the  handlmg  of  milk  in  the  Ohio  Valley 
marketing  area. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findmgs  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  m  the  Ohio  Valley  marketing 
area.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et.  seq.].  and  the 
applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

fl)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 


'M..rkp!:n(i  ajjreemenl  filed  at  the  office  of  the 
Federal  Register  an  part  of  the  original  document. 


'This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  S  900  14  of  the  rules  of 
practice  and  procedure  governing  proceedirtgs  to 
formulate  marketmg  agreemerts  and  marketing 
orders  have  been  met. 


(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  cf  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area:  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest:  and 

[3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  acti\ity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Order  relative  to  hand.'ing.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof  the  handling  of 
milk  in  the  Ohio  Valley  marketing  area 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
partial  recommended  decision  issued  b> 
the  Deputy  Administrator,  Marketing 
Program  Operations,  on  July  11.  1984 
and  published  in  the  Federal  Register  on 
July  le,  1984  (49  FR  28721).  shall  be  and 
are  the  terms  and  provisions  of  this 
order,  amending  the  order,  and  are  set 
forth  in  full  herein. 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

§1033.11     (Amended) 

1.  In  §  1033.11.  the  word  "transferred" 
is  changed  to  "delivered". 
2  Section  1033.12  is  revised  to  read  as 

follows; 

§1033.12    Pool  plant. 

'Pool  plant"  m.eans  a  plant  described 
in  paragraph  (a),  (b),  or  (c)  of  this 
section  that  is  not  a  producer-handier 
plant  or  a  plant  that  is  subject  to 
another  Federal  order  as  set  forth  in 
§  1033.56. 

(a)  A  distributing  plant  with; 

(1)  Route  disposition  in  the  marketing 
area  during  each  month  of  not  less  than 
15  percent  of  its  total  disposition;  and 

(2)  Route  disposition  of  not  less  than 
40  percent  during  each  of  the  months  of 
September  through  February,  and  35 
perrent  during  each  of  the  months  of 
March  through  August,  of  its  total 
receipts  of  fluid  milk  products  (including 
milk  diverted  from  such  plant  but 
excluding  bulk  fluid  milk  products 
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received  by  transfer  or  diversion  from 
other  plants  as  Class  II  or  Class  lU  milk) 
that  are  approved  by  a  duly  constituted 
health  authority  for  fluid  consumption, 
subject  to  the  following  conditions: 

|i)  In  making  the  percentage 
computations  in  paragraph  (aj  (1)  and 
(2)  of  this  section,  a  plant's  route 
disposition  and  receipts  shall  be 
exclusive  of  filled  milk  and  of  packaged 
fluid  milk  products  priced  as  Class  1 
milk  under  this  or  any  other  Federal 
order; 

(ii)  A  distributing  plant  (except  a  plant 
that  met  the  route  disposition 
percentage  on  a  unit  basis  under 
paragraph  (a)(2)(iii)  of  this  section)  that 
does  not  meet  the  minimum  route 
disposition  percentage  specified  in 
paragraph  fa)(2)  of  this  section  to 
qualify  for  pool  status  in  the  current 
moath  shall  be  deemed  to  have  met  such 
qualifying  percentage  in  such  month,  if 
the  plant  met  the  applicable  percentage 
in  each  of  the  three  immediately 
preceding  months:  and 

(iii)  Two  or  more  plants  operated  by 
the  same  handler  may  be  considerd  as  a 
unit  for  the  purpose  of  meeting  the  total 
route  disposition  percentage  specified  in 
pnrdgraph  (a)(2)  of  this  section  if  such 
handler  requests  that  Lhe  plants  be  so 
considered  and  each  plant  in  the  un^ 
meets  the  in-area  route  disposition   <i 
percentage  specified  in  paragraph  (aKl) 
of  this  section. 

(b)  A  supply  plant  from  which  during 
the  month  35  percent  or  more  of  the 
receipts  at  such  plant  from  producers 
(including  producer  milk  diverted  from 
the  plant  but  excluding  milk  divereted  to 
such  plant)  and  from  handlers  described 
in  §  1033.16(c)  is  delivered  by  transfer  or 
diversion  as  fluid  milk  products,  except 
filled  milk,  to  pool  distributing  plants 
qualified  pursuant  to  paragraph  (a)  of 
this  section,  subject  to  the  following 
conditions: 

(1)  The  operator  of  a  supply  plant  may 
include  milk  diverted  from  such  plant  to 
pool  distributing  plants  as  qualifying 
deliveries  in  meeting  up  to  one-half  of 
the  required  deliveries 

(21  A  supply  plant  that  does  not  meet 
the  minimum  delivery  requirement 
snecified  m  paragraph  (b)  of  this  section 
to  qualify  for  pool  status  in  the  current 
month  because  a  distributing  plant  to 
which  the  supply  plant  delivered  its 
fluid  milk  products  during  such  month 
failed  to  qualify  as  a  pool  plant  pursuant 
to  paragraph  (a)  of  this  section  shall 
continue  to  be  a  pool  plant  for  the 
current  month  if  such  supply  plant 
qualified  as  a  pool  plant  in  the  three 
immediately  preceding  months. 

(3)  A  supply  plant  that  qualified  as  a 
pool  plant  in  each  of  the  immediately 
preceding  months  of  September  through 


February  on  the  basis  of  its  deliveries  to 
pool  distributing  plants  shall  be  a  pool 
plant  for  each  of  the  following  months  of 
March  through  August,  unless  the  plant 
operator  files  a  written  request  with  »he 
market  administrator  asking  that  such 
plant  not  be  a  pool  plant.  Such  nonpool 
status  shall  be  effective  on  the  first  day 
of  the  month  following  the  receipt  of 
such  request  and  thereafter  until  the 
plant  again  qualifies  as  a  pool  plant  on 
the  basis  of  it»  deliveries  to  a  pool 
distributing  plant(s). 

(c)  A  plant  operated  by  a  cooperative 
association  if,  during  the  month,  50 
percent  or  more  of  the  producer  milk  of 
members  of  the  association  is  dehvered 
to  a  pool  distributing  plant(s)  either 
directly  from  the  farm  or  by  transfer 
from  such  associafion's  plant,  subject  to 
the  following  conditions: 

(1)  The  cooperative  requests  pool 
status  for  such  plant: 

(2)  The  50-percent  delivery 
requirement  may  be  met  for  the  current 
month  or  it  may  be  met  on  the  basis  of 
deliveries  during  the  preceding  12-month 
period  ending  with  the  current  month: 

(3)  The  plant  is  approve  by  a  duly 
constituted  health  authority  to  handle 
milk  for  fiuid  consumption;  and 

(4)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a)  or  (b)  of 
this  section  or  under  the  similar 
provisions  of  another  Federal  order 
applicable  to  a  distributing  plant  or  a 
supply  plant. 

3.  Section  1033.14  is  revised  to  read  as 

follows: 

§  1033.14    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section.  '•Producer"  means 
any  person  who  produces  milk  approved 
by  a  duly  constituted  health  authority 
for  fluid  consumption,  whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  person; 

(2)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1033.16(c):  or 

(3)  Diverted  from  a  pool  plant  in 
accordance  with  §  1033.15. 

(b)  "Producer  '  shall  not  include: 

(1)  Any  person  defined  as  a  producer- 
handler  under  a  Federal  milk  order 
(including  this  part)  issued  pursuant  to 
the  Act: 

(2)  Any  person  with  respect  to  milk 
produced  by  swch  dairy  farmer  which  is 
diverted  to  a  pool  plant  from  an  other 
order  plant  if  the  other  order  designates 
such  person  as  a  producer  under  that 
order  and  such  milk  is  allocated  to  Class 
II  or  Class  III  utilization  pursuant  to 

§  1033.46(a)(fl)(ii)  and  the  corresponding 
step  of  §  1033.46(b);  or 

(3)  Any  person  with  respect  to  milk 
produced  by  such  dairy  farmer  which  is 


reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
under  the  provisions  of  such  other  order. 

4.  Section  1033.15  is  revised  to  read  as 
follows: 

§1033.15    Producer  milk. 

'Producer  milk"  means  the  skim  milk 
and  butterfat  contained  in  milk  from 
producers  which  is; 

(a)  Received  at  a  pool  plant  directly 
from  a  producer,  excluding  any  such 
milk  received  by  diversion  from  another 
pool  plant: 

(b)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1033.16(c)  under 
the  conditions  set  forth  therein; 

(c)  Received  by  an  handler  described 
in  §  1033.16(c)  from  producers  in  excess 
of  the  quantity  delivered  to  pool  plants: 

(d)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant:  or 

(e)  Diverted  from  a  poo!  plant  to  a 
nonpool  plant  (other  than  a  producer- 
handler  plant)  for  the  account  of  the 
handler  operating  such  pool  plant  or  for 
the  account  of  a  handler  described  in 

§  1033.16(b),  subject  to  the  following 
conditions:  ^ 

(1)  During  each  of  the  months  of 
September  through  November  not  less 
than  one  day's  production  of  the 
producer  must  be  physically  received  at 
a  pool  plant; 

(2)  In  any  month  of  September  through 
February,  the  operator  of  a  pool  plant 
may  divert  the  milk  of  any  producer  that 
is  not  under  the  control  of  a  cooperative 
association  that  diverts  milk  during  the 
month  pursuant  to  paragraph  {e)(3)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  of  the  producer 
milk  physically  received  at  or  diverted 
from  such  pool  plant  during  the  month; 

(3)  In  any  month  of  September  through 
February,  a  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  of  the  producer 
milk  that  the  cooperative  association 
caused  to  be  physically  received  at  or 
diverted  from  pool  plants  during  the 
month;  and 

(4)  Any  milk  diverted  in  excess  of  the 
limit  set  forth  in  paragraph  (e)  (2)  or  (3) 
of  this  secnon  shall  not  be  producer 
milk.  The  diverting  handler  shall 
designate  the  dairy  farmer  deliveries 
that  shall  not  be  producer  milk.  If  the 
handler  fails  to  designate  the  dairy 
farmer  delivenes  which  are  ineligible, 
producer  milk  status  shall  be  forfeited 
with  respect  to  all  milk  diverted  to 
nonpool  plants, by  such  handler:  and 

(f)  Milk  diverted  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  shall 
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be  priced  at  the  location  of  the  plant 
where  it  is  received. 

5.  In  §  1033.16,  paragraphs  (b]  and  (c) 
are  revised  to  read  as  follows: 

§1033.16    Handler. 

•         *         *         ♦         « 

(b)  A  cooperative  association  with 
respect  to  the  producer  milk  which  is 
diverted  to  nonpooi  plants  for  the 
account  of  such  association  pursuant  to 
§  1033.15.  excluding  producer  milk 
diverted  by  the  association  as  the 
operator  of  a  pool  plant  pursuant  to 
paragraph  (a)  of  this  section; 

(c)  A  cooperative  association  with 
respect  to  producer  milk  which  is 
delivered  for  its  account  from  the  farm 
to  a  pool  plant  in  a  tank  truck  owned 
and  operated  by,  or  under  contract  to 
such  cooperative  association.  Milk 
delivered  pursuant  to  this  paragraph 
shall  not  include  producer  milk  diverted 
to  another  pool  plant  by  the  association 
as  the  operator  of  a  pool  plant  pursuant 
to  paragraph  (a)  of  this  section.  Milk  for 
which  a  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by 
such  cooperative  association  at  the 
location  of  the  pool  plant  to  which  such 
milk  was  delivered; 


§1033.30    lAmended] 

6.  In  §  1033.30(h)(2).  the  reference 
••§  1033.15(a)(2)"  is  changed  to 

"§  1033.15(b)". 

7.  In  §  1033.31,  paragraphs  (c),  (d).  and 
(e)  are  revised  and  two  new  paragraphs 
(0  and  (g)  are  added  to  read  as  follows: 

§  1033.31    Other  reports. 
*         *         *         .         • 

(c)  On  or  before  the  26th  day  of  the 
month,  each  handler  who  receives  milk 
from  a  producer  and  does  not  make 
payment  to  such  producer  shall  report 
the  following  information  to  the  market 
administrator  with  respect  to  the 
receipts  of  milk  by  such  handler  during 
the  first  15  days  of  the  month: 

(1)  The  identity  of  each  such  producer 
from  whom  milk  was  received: 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer: 

(3)  The  amount  and  nature  of  any 
deducticfns,  as  authorized  by  the 
producer,  to  be  made  from  the  partial 
payment  for  such  milk; 

(4)  The  total  pounds  of  milk  received 
from  a  handler  described  in  §  1033.16(c): 
and 

(5)  The  total  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 


(d)  On  or  before  the  28th  day  of  the 
month,  each  handler  who  receives  milk 
from  a  producer  and  makes  payment  to 
such  producer,  shall  report  the  following 
information  to  the  market  administrator 
with  respect  to  the  receipts  of  milk  by 
such  handler  during  the  first  15  days  "of 
the  month: 

(1 )  The  total  pounds  of  producer  milk 
received  from  such  producers; 

(2)  The  total  deductions  authorized  by 
such  producers  to  be  made  from  the 
partial  payments  for  such  milk; 

(3)  The  total  pounds  of  milk  received 
from  a  handler  described  in  §  1033  16(c); 
and 

(4)  The  total  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(e)  On  or  before  the  6th  day  after  the 
end  of  the  month,  each  handler  who 
receives  milk  from  a  producer  and  does 
not  make  payment  to  such  producer 
shall  report  to  the  market  administrator 
the  following  information  with  respect 
to  the  receipts  of  milk  by  such  handler 
during  such  month: 

(1)  The  identity  of  each  producer  from 
whom  milk  was  received: 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer  and  its 
average  butterfat  content: 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  by  the 
producer,  to  be  made  from  the  final 
payment  for  such  milk: 

(4)  The  total  pounds  of  skim  milk  and 
butterfat  reveived  from  a  handler 
described  in  §  1033.16(c):  and 

(5)  The  total  pounds  of  skim  milk  and 
butterfat  in  bulk  fliud  milk  products 
reveived  from  a  pool  plant  operated  by  a 
cooperative  association. 

(f)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 
paragraphs  (cj  and  (e)  of  this  section, 
each  cooperative  association  that 
operates  a  pool  plant  from  which  bulk 
fluid  milk  products  were  transferred  or 
diverted  to  another  pool  within  the  time 
periods  described  in  paragraphs  (c)  and 
(e)  of  this  section  shall  report  to  each 
such  pool  plant  operator  and  the  market 
administrator  the  name  and  location  of 
each  transferor-plant  and  the  total 
pounds  and  butterfat  content  of  the  bulk- 
fluid  milk  products  transferred  or 
diverted  from  each  such  plant. 

(g)  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  through  (f)  of 
this  section  and  §§  1033.30  and  1033.32, 
each  handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 


(8)  A  new  Section  1033.32  is  added  to 
read  as  follows: 

§  1033.32    Payroll  raports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  the  month,  each  handler  who 
elects  to  pay  producers  pursuant  to 

§  1033.72(d)  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  the  handler's  partial  and 
final  payments  for  producer  milk 
received  during  such  month: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment  is 
being  made; 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  the  rate  of 
payment  used  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  the  producer. 

(5)  The  net  amount  of  payment  to  the 
producer:  and 

(6)  The  dates  such  payments  were 
made. 

(b)  On  or  before  the  20th jday  after  the 
end  of  the  month,  each  handler 
operating  a  partially  regulated 
distributing  plant  who  elects  to  make 
payments  to  §  1033.57(a)  shall  report  to 
the  market  administrator,  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator,  his  payroll  for  such 
month  for  dairy  farmers  from  whom  he 
received  bottling  grade  milk.  Such 
pavToll  shall  show  for  each  dairy  farmer 
the  total  pounds  of  milk  received  from 
him,  the  average  butterfat  content 
thereof,  and  the  rate  and  net  amount  of 
the  payment  made  to  such  dairy  farmer, 
together  with  the  amount  and  nature  of 
any  deductions  involved. 

(c)  On  or  before  the  22nd  day  after  the 
end  of  the  month,  each  cooperative 
association  with  respect  to  the  milk  of 
producers  shall  submit  to  the  market 
administrator  the  association's 
completed  producer  payroll  which  shall 
list  the  pounds  of  milk  received,  the 
average  butterfat  content  thereof,  and 
the  rate  and  net  amount  of  payment, 
together  with  the  amount  and  nature  of 
any  deductions  involved. 

9.  In  §  1033.45.  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  1033.45    Computation  of  siclm  milk  afwl 
butterfat  In  •ach«i«ss. 
•         •         •         •         • 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
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accordance  with  the  rules  set  forth  in 
§  1033.43(d)  and  the  value  thereof  at 
class  prices  (applicable  at  the  location 
of  the  transferee-plant)  shall  be  used  to 
compute  the  receiving  handier's  pool 
ob'iiRation  tor  such  milk  pursuant  to 

I  i03afja 

in  In  §  10:?3  53  the  section  title  is 
changed,  paragraph  (a)  is  revised,  and  a 
new  paragraph  (c)  is  added  to  read  as 

folk  ws: 

§  1033.53    Rant  tocador  ad|ustmenta  for 
bandtars. 

\ci)  For  milk  received  at  a  plant  hom 
producers  that  :s  classified  as  Class  I 
m.lk  without  movement  in  bulk  form  to  a 
pool  distnbuting  plant  at  which  a  hij^her 
r'ass  I  priLP  applies,  the  prKi^  ■ipe<:ifie«J 
in  §  1033..51idj  .shrtl;  he  adjusted  on  the 
basis  of  where  the  plant  receiving  the 
n-.ilk  is  located,  as  fellows; 

II)  At  a  plant  located  in  one  of  the 
zo.ies  set  forth  in  §  1033.6.  the 
adjustment  shall  be  as  follows: 

Zone  and  Adjustment  Per 
Hundredweight 

Northwestern  Zone — minus  5  cents 
Central  Zone — no  adjustment 
St>uthea9ieni  Zone — plus  5  cents 

(2)  At  a  plant  located  outside  the 
marketinR  area  and  60  miles  or  less  from 
the  city  hall  of  the  nearest  cirv  listed 
herein,  the  adjusfment  shall  be  the 
adjustment  applicable  at  CincmnaU. 
Coshocton.  Dayton.  Lima.  Marietta  or 
Toledo.  Ohio;  .Ashland  or  Ma>svi!le. 
Kentucky;  or  Beckley  or  Charleston. 
West  Virginia;  whichever  city  is  nearest: 

13)  .At  a  plant  located  outside  the 
marketing  area  and  more  than  60  miles 
from  the  city  hall  of  fhe  nearest  city 
listed  in  paragraph  la)(2)  of  this  section, 
the  hdvistment  shall  be  the  adjustment 
applicd'ili-  at  tht^  atarest  citv.  less  11 
cenls  aad  less  an  additional  1.5  cents  for 
each  10  mil.'s  or  fraction  thereof  in 
excess  of  70  miles  that  such  plant  is 
located  from  the  city  hail  of  the  nearest 
city  listed  above.  However,  no  minus 
location  adjustment  shall  apply  at  any 
plnnt  loca'ed  in  the  Lou'sville- 

Lf Aingion  Evansville  mdrketing  area 
under  Part  1046  of  this  chapter  or  east  of 
the  .Mississippi  River  and  south  of  the 
northern  boundary  of  Kentuckv   West 
Vir-Jinia  or  Virginia,  -ind 

14)  For  the  purpose  of  com.putmg 
location  adjustments  pursuant  to  this 
secuon.  distances  shall  be  measured  by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator. 

«         .         .         .         . 

Ic)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adusted  at  the 


rates  set  forth  in  paragraph  (a)  of  this 
section. 

§1033.57    I  Amended  I 

11.  In  the  iairoductory  te^t  and  in 
paragraph  (d)llHii)  of  §  1033.57,  the 
references  tcv  "1033.31(d)"  should  read 
"1033.32(b)"  in  both  places. 

12.  In  §  1033.60.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1033.SO    Comoutation  of  the  net  pool 
obligation  of  aach  nandler 

"  •  •  »  » 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1033.46(c)  and  the  pounds 
of  bulk  fluid  milk  products  received  from 
a  pool  plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.45(d)  in 
each  class  as  determined  pursuant  to 
§  1033.43(d|  by  the  applicable  class  price 
and  add  the  resulting  amounts; 
•        •        *        *        • 

13.  Section  1033.71  is  revised  as  read 
follows: 

§1033.71     Payments  to  tt)e  nwiiiet 
administrator. 

(a)  Subject  to  paragraph  (c)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
26th  day  of  each  month  an  amount 
determined  by  multiplying  the 
hundredweight  of  producer  milk  and 
bulk  fluid  milk  products  from  a  pool 
plant  operated  by  a  cooperative 
association  received  by  such  handler 
during  the  first  15  days  of  the  month  by 
the  basic  formula  pnce  for  the  preceding 
month  less  proper  deductions  and 
charges  authorized  in  writing  by  such 
producers. 

(t))  Subject  to  paragraph  (c)  of  this 
section,  each  handler  shall  pay  to  the 
market  admimstrator  on  or  before  the 
15rh  day  after  the  end  of  each  month  the 
value  of  such  handler  s  milk  pursuant  to 
§  1033.80(a)  adjusted  by  the  butterfat 
differential  specified  in  §  ioyj.73  plus 
the  amounts  computed  pursuant  to 
§  1033.60(b)  through  (g|.  less: 

(1|  The  ammmt  obtained  from 
multiplying  the  weighted  average  price 
applicable  at  tne  location  of  the  plants 
from  whicti  tne  other  .source  milk  is 
received  (not  to  be  less  than  the  Class 
III  price)  by  the  hunderdweight  of  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1033.60(g): 

(2)  Parna)  payments  made  pursuant  to 
paragraph  (a)  of  this  section  for  such 
month;  and 

(3)  Proper  deductions  und  charges 
authorized  in  wrinng  by  producers  from 
whom  the  handler  received  milk,  except 
that  the  total  deductions  and  charces 
made  under  this  section  for  the  month 
for  each  producer  shall  not  be  greater 


than  the  total  value  of  the  milk  received 
from  such  producer  dunng  the  month. 

(c)  The  lollovving  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a)  and  (b)  of 
this  section: 

(1)  Payments  to  the  market 
administrator  shall  be  deemed  not  to 
have  been  made  until  such  payments 
have  been  received  by  the  market 
administrator; 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market 
administrator  falls  on  a  Saturday  or 
Sunday  or  any  day  that  is  a  national 
holiday,  payments  shall  be  considered 
to  have  been  received  by  the  due  date  if 
they  are  received  nut  later  than  the  next 
day  on  which  the  market  administrators 
oifice  is  open  for  public  business:  and 

(3)  Payments  due  the  market 
administrator  from  a  cooperative 
association  as  a  handler  may  be  offset 
by  payments  determined  by  the  market 
administrator  to  be  due  the  cooperative 
association  pursuant  to  §  1033.72. 

14.  In  §  1033.72.  the  section  title  is 
changed  and  the  section  is  revised  to 
read  as  follows; 

§  1033.72    Payments  to  producers  and  to 
cooperative  associations. 

(a)  On  or  before  the  28th  day  of  the 
month,  the  market  aiiministrator  shall 
make  payment,  subject  to  paragraphs  (c) 
and  (d)  of  this  section,  to  each  producer 
for  milk  received  from  such  individual 
producer  and  to  each  cooperative 
association  for  bulk  fluid  milk  products 
delivered  from  its  pool  plant  to  another 
pool  plant  dunng  the  first  15  days  of  the 
month  by  handlers  from  whom  the 
appropriate  payments  have  been 
received  pursuant  'o  §  1033.71(a)  at  rate 
per  hundreweight  equal  to  the  basic 
formula  price  for  the  pr»ceding  month, 
less  the  deductions  auttionzed  in  writing 
by  producers  and  charges  made  by 
handlers  with  respect  in  such  milk. 

(b)  On  or  before  the  17*h  day  after  the 
end  of  the  month,  the  market 
administrator  shall  make  payment, 
subject  to  pararaphs  (c|  and  (d)  of  this 
section,  to  each  producer  for  milk 
received  from  such  individual  producer 
and  to  each  cooperative  association  for 
bulk  fluid  milk  products  delivered  from 
its  pool  plant  to  another  l>ooI  plant 
during  the  month  by  handle  >  from 
whom  the  appropriate  payinpnts  have 
been  received  pursuant  to  §  ii!33.71(b) 
at  the  uniform  price  per  iiundredweight 
as  adjusted  pursuan'  to  §  §  1033.73  and 
1033  74  less: 

(1)  Partial  payments  made  pursuant  to 
paragraph  (a)  of  this  section  with 
respect  to  such  milk; 
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(2)  Deductions  for  marketing  services 
pursuant  to  |  1033.75;  and  . 

(3)  Other  deductions  authorized  in 
writirig  by  producers  and  made  by 
handlers  with  respect  to  such  milk. 

(c)  In  lieu  of  making  payments  to 
individual  producers  pursuant  to 
paragraphs  (a)  and  (bj  of  this  section, 
the  market  administrator  shall  pay,  on 
or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  to  each 
cooperative  association  that  so  requests 
with  respect  to  those  producers  for 
whom  it  markets  milk  and  who  are 
certified  to  the  market  administrator  as 
having  authorized  the  cooperative 
association  to  receive  such  payment  and 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
to  such  producers  pursuant  to  paragraph 
(a)  and  (bJ  of  this  section. 

fd)  In  lieu  of  making  payments  to 
individual  producers  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
the  market  administrator  shall  pay.  on 
or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  to  each 
handler  who  so  requests  for  milk 
received  by  the  handler  from  producers 
for  whom  a  cooperative  association  is 
Jiot  collecting  payments  pursuant  to 
paragraph  (c]  of  this  section  an  amount 
equal  to  the  sum  of  the  individual 
payments  otherwise  payable  to  such 
producers  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section.  The  handlrr  then 
shall  pay  the  individual  producers  the 
amounts  due  them  by  the  respective 
dates  specified  in  paragraphs  (a)  and  (b) 
of  this  section.  Any  handler  who  the 
market  administrator  determines  is  or 
was  delinquent  with  respect  to  any 
payment  obligation  under  this  order 
shall  not  be  eligible  to  participate  in  this 
payment  arrangement  until  the  handier 
has  met  all  prescribed  payment 
obligations  for  three  consecutue 
months.  In  making  payments  to  the 
individual  producers  pursuant  to  this 
paragraph,  the  handler  shall  furnish  the 
following  information  to  each  producer: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfal 
content  of  the  milk  for  which  payment  is 
being  made; 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  the  rate  of 
payment  used  if  it  is  other  than  the 
applicable  minimum  rate; 

(4)  The  amount  and  nature  of  any 
deductions  subtracted  from  the  amount 
otherwise  due  the  producer;  and 

(5)  The  net  amount  of  payment  to  the 
producer. 

(e)  The  following  conditions  shall 
apply  with  respect  to  the  payments  by 


the  market  administrator  prescribed  in 
paragraphs  (a)  through  (d)  of  this 
section: 

(1)  If  the  date  by  which  sucii 
payments  a^re  to  be  made  falie  on  e 
Saturday  or  Sunday  or  on  any  day  that 
is  a  national  holiday,  such  payments 
need  not  be  made  until  the  next  day  on 
which  the  market  administrator's  office 
is  open  for  public  business;  and 

(2)  If  the  application  of  §  1038.7t(c)(2) 
or  paragraph  (el(l)  of  this  section  results 
in  a  delay  in  the  partial  or  final 
payments  by  handlers  to  the  market 
administrator  or  by  the  market 
administrator  to  producers  or 
cooperative  associations,  the 
corresponding  partial  or  final  payments 
prescribed  in  paragraphs  (a)  through  (d) 
of  this  section  may  be  delayed  by  the 
same  number  of  days. 

(f)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  §  1033.71,  he  shall 
reduce  uniformly  per  hundredweight  the 
payments  to  producers  for  milk  received 
by  such  handler  by  a  total  amount  not  in 
excess  of  the  amount  due  from  such 
handler.  The  market  administrator  shall 
complete  the  payments  to  producers  on 
or  before  the  next  date  for  making 
payments  pursuant  to  this  section 
following  the  date  on  which  the 
remaining  payment  is  received  from 
such  handler. 

(g)  If  the  unobligated  balance  m  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  except  those  payments  due 
producers  as  described  in  paragraph  (f] 
of  this  section,  the  market  administrator 
shall  reduce  uniformly  per 
hundredweight  the  payments  to 
producers  and  shall  complete  such 
payments  on  or  before  the  next  date  for 
making  pai-Tnents  pursuant  to  this 
section  fcilnwing  the  date  on  which  the 
funds  become  available. 

15.  Section  1033.76  is  revised  to  read 
as  follows: 

i  1033.76    Expense  of  adm^niatration. 

As  a  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  15fh  day 
after  the  end  of  the  month  4  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to: 

(al  Receipts  of  producer  milk 
(including  such  handler's  own  farm 
production  and  milk  received  from  a 
handler  described  in  §  1033.16(c)  but 
excluding  bulk  fluid  milk  products 
delivered  from  a  pool  plant  operated  by 
a  cooperative  association  to  another 
pool  plant  pursuant  to  §  1033.45(d)); 

(b)  Receipts  of  bulk  fluid  milk 
products  from  a  pool  plant  operated  by 


a  cooperative  «iM)ciation  pmuant  to 
S  lt)33.45(d); 

(c)  ?^eceipt8  of  other  source  miflc 
aJlocBted  to  'Oan^  1  pursuant  to 

1 1033.461a)  f6).  fT).  and  (11)  and  the 
oorresponding  Meps  of  5  1033.46(b), 
except  such  other  source  mifk  on  which 
no  handler  oWigrtron  applies  pursuant 
to  1 1033.eo(g):  and 

(d)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  Class 
I  milk: 

(1)  Received  during  the  month  at  such 
plant  from  pool  plants  and  other  order 
plants  that  is  not  used  as  an  offset  under 
a  similar  provision  of  another  order 
issued  pursuant  to  tke  Act:  and 

(2)  Specified  in  §  1033.57(b)(2}(ii). 

16.  A  new  section  1033.78  is  added  to 
read  as  follows: 

§  1033.78    Charges  on  overdue  scceunts. 

Any  unpaid  obligation  of  a  handhr 
pursuant  to  §S  1033.57.  1033.71. 
1033.72{dl,  1033.76.  1033.77  or  1033. '«J 
shall  be  increased  on  (1)  percent 
beginning  on  the  first  day  after  the  iue 
date,  and  on  the  same  day  of  each 
succeeding  month  until  such  oblig  .Jon   • 
is  paid,  subject  to  the  following 
conditions: 

(a)  Charges  on  overdue  »ccourrt» 
collected  pursuant  to  thrs  section  ..ball 
be  deposited  into  the  admimstrati  /e 
assessment  fund  maintained  by  tl  e 
market  adminis&ator: 

(b)  Amounts  payable  pursuant  t  j  this 
section  shall  be  computed  by  the  iiarket 
administrator  monthly  on  the  unpaid 
balance  (including  any  unpaid  chaises 
previously  assessed  pursuant  to  tl  is 
section)  remaining  on  each  overdue 
obligation  on  such  date:  and 

(c)  Any  obligation  that  was 
determined  at  a  date  later  than  tha 
prescribed  by  the  order  because  oi  9 
handler's  failure  to  submit  a  report  -o 
the  market  administrator  when  due 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

IPR  Dot  •»-3SJl  Fllf  d  »-S-M  8-4S  an] 
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ACTION:  Referendum  order. 

SUMMARY:  This  document  orders  that  a 
referendum  be  conducted  to  determine 
whether  producers  favor  issuance  of  the 
amended  order  regulating  the  handling 
of  milk  in  th,:  Me-i\phis,  Tennessee, 
marketing  area  ds  proposed  in  the 
emergency  final  decision  issued  by  the 
Assistant  Secretary  on  August,  22,  1984. 
DATE:  The  referendum  is  to  be 
completed  on  or  before  September  21, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  j  Dunn.  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250  (2021  447-7311. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  August  1, 
1984:  published  August  3,  1984  (49  FR 
31072), 

Emergency  Final  Decision:  Issued 
August  22. 1984;  published  August  28, 
1984  (49  FR  34028), 

It  is  hereby  directed  that  a  referendum 
be  conducted  to  determine  whether  the 
issuance  of  the  order,  as  amended,  and 
as  proposed  to  be  amended,  regulating 
the  handling  of  milk  in  the  Memphis, 
Tennessee,  marketing  area,  which  was 
attached  to  the  decision  of  the  Assistant  ' 
Secretary  issued  August  22.  1984,  is 
approved  by  producers,  as  defined 
under  the  terms  of  the  order  (as 
amended  and  as  proposed  to  be 
amended),  who  during  the 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

The  month  of  June  1984  is  hereby 
determined  to  be  the  representative 
period  for  the  conduct  of  such 
referendum. 


Richard  E.  Arnold  is  hereby 
designated  agent  of  the  Secretary  to 
conduct  such  referendum  in  accordance 
with  the  procedure  for  the  conduct  of 
such  referenda,  (7  CFR  900.300  et  seq.]. 

Such  referendum  shall  be  completed 
on  or  before  September  21, 1984. 

List  of  Subjects  in  7  CFR  Part  1097 

Milk  marketing  orders.  Milk,  Dairy 
products. 

(Sees.  1-19,  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674). 

Signed  at  Washington,  D.C.  on;  August  30, 

1984. 

C.W.  McMillan, 

Assistant  Secretary,  Marketing  and 

Inspection  Services. 

(FR  Doc  84-23528  Filed  9-5-84  8  45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Ch.  I 

(Summary  Notice  No.  PR-84-81 

Petitions  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 

AGfci>iCY:  Ft^deral  Aviation 
A.:niin?s!rci:ion  iFAA).  DOT.^ 
ACTION:  .Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 


amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before, 
November  6, 1984. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn;  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D,C,  20591, 

FOR  FURTHER  INFORMATION: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
•  and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916, 
F,'\A  Headquarters  Building  (FOB-lOA), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  D.C  on  August  30, 
1984. 

John  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Docks* 
Na 


24139 


24153 


2417a 


24076 


Pelitoner 


Aaromaf  C  par  A_ 


Petitions  for  Rulemaking 


Omcriplion  of  the  Petition 


Belize  Ar  Inl'l .  Ltd Descnptior  o<  Petit>oi 

I 


Air    Transpofi 
(ATA), 

Tennessee       , 


Assocaoon 


'^^f!°L'^»^*/*'T    ^°  ''^''  °~""*°*  ■"  '°'«^  air  transponatKjn  after  January  1,  1965   a-rcrafi  v^ose  measorea  or  e,t,ma!9d  no.se  lev^s 

Regulaicrs  Afected   14  CFR  91  303 

''*C^f,r^!T!^  ""'*    '*'«:*  "***'' '°  '^"^  •*  •**  Dominkar  and  certain  other  bilateral  a9reeme,i!s  and  to  oi.m:nate  discr,m.nalion  arrxjng 
_  tne  ope'ators  of  certain  arrcraft  types  wffncut  'egard  lo  ttwir  no.se  levels  ,  »■  •wi-.y 

vit,<;rv  ,t^  '^,   =,„        '*'""'  ^^'''*"*^  '"  *°'*9''  a"  l'a"soonarior  after  January  1,  1985.  a»craft  *tx>se  measure  or  estimated  no«e  levels 
Regulation  Afiecled   14  CFP  9i  303 

''"ac'^'-^P^^-^t,"  111"!  "^a"  '^^  '"  "'""^  "^  *"'"*^  °'  ^*"'*  '  ""  *""  '~"«'  °P«^"'^  '^  compete  wnn  the  a.n.nes  of  the  U  S   ,n 
accor.lance   '^^   ''■^■^   '^   o.   Serr-.^a   I     and  ,o  el.m,nale  d.scr,m,nat,or-   among  arri.ncs   t,y  aircraft   type  wrttvout   regard  to  their  no«e  levels 
et.,.ons    10   -ons«».   a   9K-  .-.tiaily  qoaut^.ng  or  uogrart-ng  as  pilo'-.n-command  as   having  satistwo  the  operatmg  expenence 
aporopriaie   rwTK:«r   ol    hours   whether   or    not    those   pilots   have   had   a   'light   leg   obsen/ed   by   an   FAA   inspector 


Oescrotior   ot 

'equirements   after   the 
Peguiation  Ar<ec!9d   14  CFR  121  434icii 


,,i« 


^ia'tiS;  AH°e:;'ed'"/c™R  ns  i,::;r  '  '™'"'™"  '^'^  "^^^  of  eo  ,ea.s  or  ^  o,  a  maxim.,,  payioad  capacity  of  20,000  pounds  or  «,s 
Peoticner  5  Reason  for  Rule  -he  reasons  af€  H)  Many  snort  haul  earners  are  acguinng  aircraft  of  30-  to  60-seat  capacity  (21  the  oubHc  interest  •ould 

^  a'^fed^si,;rr;riv°i:rr^"',  '»"'^  "^ '''  ^'^^ "-"'  *  ^'^ « '^'^■«  '-^  ^^  ^^^i!^^^  .^  '^:zz:^. 

oe  anecieo  since  moie  sea.  capacity  doe*  nol  alter  the  operatior  or  sysiem  of  short  haul  earners 


(FR  D<K  94- 234-^9  ."^iled  9-5-84  8:45  am| 
nUJNG  COOE  4910-1J-M 


Federal  Register  /  Vol.  49.  No.  174  /  ThursdHV.  September  6,  1964  /  Proposed  Rules 


»5121 


14CFRPart21 

I  Docket  No.  24216;  Notice  No.  23-ACE-9I 

Special  CondiHons;  British  Aerospace 
Jetstream  Model  3101  Airplane 

agcncy:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  Proposed  Special 

Cnnditions. 

SUMMARY:  This  notice  proposes  Special 
Cnnditions  for  the  British  Aerospace 
iBAe)  Jetstream  Series  3100.  Model  3101 
.  airplane.  The  airplane  will  have  novel  or 
unusual  design  features  associated  with 
turbopropeller  engine  installations 
incorporatine  Automatic  Power  Reserve 
Systems  (APR)  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  This  notice  contains  the 
additional  safety  standards  which  the 
Administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  in  the  regulations 
npplicable  to  the  [etstre^m  Model  3101 
airplane. 

DATES:  Comments  must  be  received  by 
Octobers.  1984. 

ADDRESS:  Comments  on  this  proposal 
mdy  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Chief  Counsel.  ACE-7. 
Attn:  Rules  Docket  Clerk,  Docket  No. 
24216,  Room  1558.  BOl  East  12th  Street, 
Kansas  City.  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
24216.  Comments  may  be  inspected  in 
the  Docket  File  between  7:30  a.m.  and 
4:00  p.m.  on  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  E.  Ball  Aerospace  Engmeer, 
Regulations  S  Policy  Office.  Room  1656, 
Federal  Aviation  Administration.  601 
ioast  12th  Street.  Kansas  Citv,  Missouri 
64106,  telephone  (8161  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

interested  persons  are  in\ited  to 
pnrticipate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  documents 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  these  proposals  The  proposals 
contained  in  this  notice  may  be  changed 
based  on  comments  received.  All 
comments  submitted  will  be  available 


both  before  and  after  the  closing  date  in 
the  Rules  Docket  for  examination  by 
interested  persons 

Type  Certincation  Basis 

The  applicable  airworthiness 
standards  for  import  products  are  those 
regulations  designated  in  accordance 
with  I  21.29  and  are  known  as  the  "type 
certification  basis"  for  the  airplane 
design.  The  certification  basis  for  the 
BAe  Jetstream  Model  3101  airplane  is  as 
follows:  Federal  Aviation  Regulations 
(FAR)  §  21.29  and  Part  23,  effective 
February  1,  19H5.  including  Amendments 
23-1  through  23-3;  Special  Conditions  in 
FAA  letter  of  October  30,  1967;  Special 
Federal  Aviation  Regulations  (SFAR) 
No.  41,  effective  October  17, 1079, 
including  Amendments  41-A  and  41-C; 
FAA  Exemption  No.  3548,  issued  on  June 
10. 1982:  SFAR  No.  27,  effective 
February  1. 1974,  including  Amendments 
27-1  through  27-4:  Part  36.  effective 
December  1. 1969,  including 
Amendments  36-1  through  36-12;  and 
any  Special  Conditions  which  may 
result  from  this  proposal. 

Special  Conditions  may  be  issued,  and 
amended  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features.  Special  Conditions,  as 
appropriate,  are  issued  in  accordance 
•with  §§  21,16  and  21.101(b)(2),  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17fa)(2). 

Background 

On  February  20. 1984,  the  British  Civil 
Aviation  Authority  (CAA),  on  behalf  of 
British  Aerospace  Scottish  Division, 
requested  amendment  to  Tvpe 
Certificate  Data  Sheet  A21EU  for 
Jetstream  Series  3100  airplane  Model 
3101.  BAe  plans  to  incorporate  certain 
modifications  into  the  airplane, 
including  more  powerful  turbopropeller 
engines  with  an  integral  Automatic 
Power  Reserve  System  i  ^PR)  built  into 
the  fuel  control  of  each  engme.  The  APR 
is  designed  to  increase  the  power  on  the 
operating  engine  automaUcally  in  the 
event  of  engine  power  loss  during 
takeoff 

Discussion 

Engine  systems  which  automatically 
affect  the  power  output  of  other  engines 
were  not  considered  when  the 
regulations  were  promulgated  When 
such  systems  are  incorporated  into  the 
airplane  design,  they  allow  operation  of 
the  airplane  under  certain  conditions 
which  would  not  otherwise  be  oermitted 


if  the  systems  were  not  installed.  When 
the  airplane  is  operated  under  such 
conditions,  where  that  operation  is 
dependent  upon  the  continued  function 
of  a  system,  that  system  then  becomes 
critical  to  the  safe  operation  of  ttie 
airplane.  That  is.  if  the  s\siem  fails  to 
perform  its  intended  function,  an  unsafe 
condition  would  exist.  Accordingly, 
under  the  existing  small  airplane 
requirements,  which  did  not  envision  the 
use  of  such  a  critical  system,  the  F.A..^ 
would  have  nc  provisions  for  the 
approval  of  the  system  and  denial  of 
certification  would  be  required. 

To  deny  the  approval  of  newU 
designed  systems  that  have  grown  from 
modem  technology  is  not  in  the  interest 
of  manufacturers,  or  the  aviation 
community  when  such  systems  maintain 
or  increase  the  level  of  safety  intended 
by  the  applicable  requirements. 
Accordingly,  when  such  a  system  :s 
presented  for  approval,  all  possible 
procedures  are  examined  to  determine 
how  an  approval  may  be  granted  and 
still  retain  the  level- of  safety  which  has 
been  e>tablished  b\  the  regulations  in 
effect.  Such  a  procedure  has  been 
developed  and  successfully  used  in  the 
certification  of  critical  systems  on 
transport  categor.,  airplanes  for  almost 
fifteen  years.  This  procedure,  found  in 
the  transport  category  airplane 
reliabdity  requirements  is  based  on  the 
theory  that  if  the  airplane  manufacturer 
can  show  that  'he  function  of  his  system 
is  so  reliable  that  a  failure  of  it  is  never 
expected  to  occur,  the  unsafe 
circumstance  that  would  resuii  from  the 
systems  failure  does  not  need  to  be 
considered. 

Under  the  reliability  requirements  of 
the  transport  category,  extremely  low 
level  of  failures  have  been  identified  as 
failu-'es  which  are  extremely 
improbable.  When  the  transport 
category  airplane  manufacturer  has 
found  it  necessary,  the  FAA  has 
accepted  numerical  analysis  procedures 
as  a  means  of  showing  that  these  critical 
failures  will  not  occur. 

Part  23  rules  apphcable  to  small 
airplanes  also  contain  reliability 
requirements.  These  requirements  are 
based  on  the  possible  use  of  sy.stems 
whose  failure  could  be  a  hazard  to  the 
airplane,  but  did  not  envision  a  failure 
that  would  be  catastrophic. 

In  the  case  of  an  APR  system  used 
during  takeoff,  the  airplane  may  not 
satisfactorily  complete  its  takeoff  at  the 
reduced  power  at  which  both  engines 
Hxe  permitted  to  operate,  if  one  engine 
fails  during  a  critical  time  period  and  the 
APR  system  fails  to  advance  the  power 
on  the  remaining  engine  Accordingly, 
the  airplane  would  not  meei  the  level  of 
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safety  presently  in  the  small  airplane 
requirements.  This  failure  and  the 
airplane's  ensumg  inability  to  continue 
Its  climb  over  obstacles  in  the  flight  path 
would  result  in  an  unsafe  condition. 
Under  the  provisions  of  the 
requirements  of  Part  21  of  the  Federal 
Aviation  Regulations.  Section  21.21,  this 
unsafe  condition  would  require  the  FAA 
to  deny  the  airplane  certification 
approval. 

As  stated  above,  the  addition  of 
procedures  which  will  permit  the 
system's  approval  while  retaining  the 
currently  established  levd  of  safety  is  in 
the  best  interests  of  the  avVation 
community.  Accordingly,  this  proposal 
contains  requirements  wh:ch  identify 
failures  which  are  not  acceptable  for  the 
approval  of  an  APR  system.  In  addition, 
the  proposed  SpecialConditions  extend 
the  provisions  which  have  been  used  for 
transport  category  airplanes  as  an 
optional  means  of  compliance  and 
thereby  permit  the  manufacturer  to  use 
those  procedures  to  show  that  certain 
hazardous  or  critical  failures  will  not 
occur.  In  the  interest  of  clarity  and 
understanding,  the  proposed  Special 
Conditions  identify  these  failures  as 
those  which  are  "improbable"  or 
"extremely  improbable."  These  terms 
have  been  used  and  understood  in  U.S. 
and  foreign  certification  projects: 
therefore,  the  meaning  of  the  term  is 
ciear  to  those  who  are  concerned. 

List  of  Subjects  in  14  CFR  Part  21 

Aviation  safety.  Aircraft,  Air 
transportation,  and  Safety. 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  the  following  Special 
Conditions  applicable  to  the  British 
Aerospace  Jetstream  Model  3101 
airplane  equipped  with  an  Automatic 
Power  Reserve  System  (APR). 

1.  General 

All  references  in  these  Special 
Cond;f  uns  to  specific  sections  of  Parts 
23  and  135  and  to  SPAR  41  are  to  those 
in  effect  as  defined  in  the  Certification 
Basis  for  Jetstream  Model  3101  (Type 
Certificate  Data  Sheet  No.  A21EU). 

2.  Definitions 

A.  Automatic  Power  Reserve  System 

An  Automatic  Power  Reserve  (APR) 
System  is  defined  as  the  entire 
automatic  system  used  only  during 
takeoff,  including  all  devices  both 
mechanical  and  electrical  that  sense 
engine  failure,  transmit  signals,  actuate 
fuel  controls  or  power  levers  on 


operating  engines,  including  power 
sources,  to  achieve  scheduled  power 
increase  and  furnish  cockpit  information 
on  system  operation. 

B.  Selected  Takeoff  Power 

Notwithstanding  the  definition  of 
"Takeoff  Power"  in  Part  1  of  the  Federal 
Aviation  Regulations.  "Selected  Takeoff 
Power"  means  each  power  obtained 
from  each  initial  power  setting  approved 
for  takeoff  under  these  Special 
Conditions. 

C.  Critical  Time  Interval 

The  critical  time  interval  is  that  period 
starting  at  Vi  minus  one  second  and 
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ending  at  the  intersection  of  the  "engine 
and  APR  failure  flight  path"  line  with 
the  "minimum  performance  all  engine 
flight  path"  lines.  The  "engine  and  APR 
failure  flight  path"  line  intersects  the 
"one  engine  inoperative  flight  path"  line 
at  400  feet  above  the  takeoff  surface. 
The  "engine  and  APR  failure  flight  path  ' 
is  based  on  the  airplane's  performance 
and  must  have  a  positive  gradient  of  at 
least  0.5-*  at  400  feet  above  the  takeoff 
surface.  The  critical  time  interval  is 
illustrated  in  the  following  figure: 
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* 
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3.  Reliability  and  Performance 
Requirements 

With  the  APR  System  and  associated 
systems  functioning  normally,  all 
applicable  requirements  of  the 
certification  basis  previously 
established,  except  as  provided  in  these 
Special  Conditions,  must  be  met  without 
requiring  any  action  by  the  crew  to 
increase  power.  In  addition: 

A.  It  must  be  shown  that,  during  the 
critical  time  interval,  an  APR  failure 
which  increases  or  does  not  effect 
power  on  either  engine  will  not  create  a 
hazard  to  the  airplane:  or  it  must  be 
shown  that  such  failures  are 
improbable. 

B.  It  must  be  shown  that,  during  the 
critical  time  interval,  there  are  no  failure 


modes  of  the  APR  system  that  would 
result  in  a  failure  that  will  decrease  the 
power  on  either  engine:  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

C.  It  must  be  shown  that,  during  the 
critical  time  interval,  there  will  be  no 
failure  of  the  APR  system,  in 
combination  with  an  engine  failure;  or  it 
must  be  shown  that  such  failures  are 
extremely  improbable. 

D.  All  applicable  performance 
requirements  of  SFAR  41  must  be  met 
with  an  engine  failure  occurring  at  the 
most  critical  point  during  takeoff  with 
the  APR  system  functioning  normally. 
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4.  Power  Setting 

The  selected  takeoff  power  set  on 
each  engine  at  the  beginning  of  the 
takeoff  roll  may  not  be  less  than: 

A.  The  power  necessary  to  attain,  at 
V,,  ninety  (90)  percent  of  the  maximum 
takeoff  power  approved  for  the  airplane 
for  the  existing  conditions; 

B.  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  that  are  dependent  upon 
engine  power  or  power  lever  position; 
and 

C.  That  shown  to  be  free  of  hazardous 
engine  r^ponse  characteristics  when 
power  is  advanced  from  the  selected 
takeoff  power  level  to  the  maximum 
approved  takeoff  power. 

5.  Powerp/ant  Controls— Genera! 

A.  In  addition  to  the  requirements  of 
§  23.1141,  no  single  failure  or 
malfunction  or  probable  combination 
thereof,  of  the  APR,  including  associated 
systems,  may  cause  the  failure  of  any 
powerplant  function  necessary  for  m 
safety. 

B.  The  APR  must  be  designed  to; 

(1)  Provide  a  means  to  verify  to  the 
flight  crew  before  takeoff  that  the  APR 
is  in  a  condition  to  perform  its  intended 
function; 

(2)  Apply  power  on  the  operating 
engine  following  an  engine  failure 
during  takeoff  to  achieve  the  maximum 
attainable  takeoff  power  without 
exceeding  engine  operating  limits: 

(,3)  Provide  that,  following  an  engine 
failure  with  the  APR  operating  normally, 
manual  adjustments  of  the  power  levers 
by  the  crew  shall  not  deactivate  the 
APR: 

(4)  Provide  a  means  for  the  flight  crew 
to  deactivate  the  automatic  function. 
This  means  must  be  designed  to 
preserve  inadvertent  deactivation:  and 

[rt]  Allow  normal  manual  decrease  or 
increase  in  power  up  to  the  maximum 
takeoff  power  approved  for  the  airplane 
under  the  existing  conditions  through 
the  use  of  power  levers,  as  stated  in 
§  23.1141(c).  except  as  provided  under 
paragraph  C  below. 

C.  For  airplanes  equipped  with 
limiters  which  automatically  prevent 
engine  operating  limits  from  being 
exceeded,  other  means  may  be  used  to 
increase  the  maximum  level  of  power 
controlled  by  the  power  levers  in  the 
event  of  an  APR  failure.  In  this  case,  the 
means  must  be  located  on  or  forward  of 
the  power  levers,  it  must  be  easily 
identified  and  operated  under  all 
operating  cone*    ions  by  a  single  action 
of  either  pilot  with  the  hand  that  is 
normally  used  to  actuate  the  power 
levers,  and  must  meet  the  requirements 
of  §  23.777  (a),  (bj.  and  (c). 


6.  Powerp/ant  Instruments 

In  addition  to  the  requirements  of 
§  23.1305  and  paragraph  58  of  Part  135. 
Appendix  A,  which  is  incorporated  by 
reference  in  SFAR  41— 

A.  A  means  must  be  provided  to 
indicate  when  the  APR  system  is  in  the 
armed  or  ready  condition. 

B.  If  the  inherent  flight  characteristics 
of  the  airplane  do  not  provide  warning 
that  an  engine  has  failed,  a  warning 
system  that  is  independent  of  the  APR 
must  be  provided  to  give  the  piiot  a 
clear  warning  of  any  engine  failure 
during  takeoff 

C.  Following  an  engine  failure  at  V,  or 
above,  there  must  be  means  for  the  crew 
to  readily  and  quickly  verify  that  the 
APR  system  has  operated  satisfactorily. 
Sees.  313(a).  601.  and  603.  Federal  Aviation 
Act  of  1958.  88  amended  (49  U.S.C.  1354. 1421. 
and  1423);  Sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  16S5(c)):  and  14 
CFR  11.28  and  n.29(b). 

Issued  in  Kansas  City,  Missouri  on  August 
28. 1984. 

Murray  E.  Smith, 

Director.  Central  Region.  ' 

fn*  Doc  84-23526  Filed  9-5-84  8  45  am) 
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14  CFR  Part  21 

[Docket  No.  23682;  Notice  No.  23-ACE-61 

Special  Conditions;  Falrchild  Model 
SA227  Series  Airplanes  to  Type 
Certificate  No.  A8SW 

agency:  Federal  Aviation 
Administration  (FAA).  (DOT). 
ACTION:  Notice  of  Proposed  Special 
Conditions;  Amendment  to  Special 
Conditions  No.  23-ACE-6. 

SUMMARY:  This  notice  proposes  to 
amend  Special  Conditions,  No.  23-ACE- 
6,  for  Fairchild  Aircraft  Corporation 
(FAC)  Model  S.^227-PC  series  airplanes. 
The  airplane  will  have  novel  or  unusual 
design  features  associated  with 
turbopropeller  engine  installations 
incorporating  Automatic  Power  Reserve 
Systems  (APR)  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  This  notice  contains  the 
additional  safety  standards  which  the 
.'\dministrator  finds  necessarj'  to 
establish  a  level  of  safety  equivalent  to 
that  established  in  the  regulations 
applicable  to  the  S.'\227-PC  airplane 
DATES:  Comments  must  be  received  b\' 
October  8.  1984. 

address:  Comments  on  this  proposal 
may  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  ACE-7. 


Attn:  Rules  Docket  Clerk,  Docket  No. 
23682.  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
23682.  Comments  may  be  inspected  in 
the  Docket  File  between  7:30  a.m.  and 
4:00  p.m.  on  weekdays,  except  Federa, 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  E.  Ball,  .Aerospace  Engineer. 
Regulations  &  Policy  Office,  Room  1656 
Federal  Aviation  Administration.  601 
East  12th  Street.  Kansas  City,  Missouri 
64106,  telephone  (816)  374-5688 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited  * 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  these  proposals.  The  proposals 
contained  in  this  notice  may  be  changed 
based  on  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  closing  date  in  the 
Rules  Docket  for  examination  by 
interested  persons. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Fairchild  Aircraft  Corporation  (FAC) 
Model  SA227  series  airplanes  on  Type 
Certificate  .No.  A8SW  is  as  follows:  Part 
23  of  the  Federal  Aviation  Regulations, 
effective  Feburary  1, 1965.  as  amended 
by  Amendments  23-1  through  23-6; 
Special  Federal  Aviation  Regulations 
(SFAR)  No.  23:  §  23.175(d)  of 
Amendment  23-14  of  the  F.'\R.  effective 
December  20, 1973;  Amendment  C  of 
Special  Federal  Aviation  Regulations 
(SFAR)  No.  41,  including  paragraph  4(c) 
and  the  compartment  interior 
requirements  of  §  25.8.S3  (a,   i(-).  (b-l). 
{b-2),  and  (b-3)  of  the  FAR  .n  effect  on 
September  26. 1978;  Part  36  of  the  FAR. 
Appendix  F,  as  amended  by 
Amendments  36-1  through  36-6;  SFAR 
No.  27,  effective  February  1. 1974.  as 
amended  by  Amendments  27-1  through 
27-4:  Special  Conditions  SC  No.  23- 
ACE-6:  and  any  additional  special 
conditions  that  may  result  from  this 
proposal. 

Special  Conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
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accordance  with  §  21.17(a)(1)  of  the  FAR 
do  not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  the  airplane. 
Special  Conditions,  as  appropriate,  are 
issued  in  accordance  with  §§  21.16  and 
21.101(b)(2)  and  become  part  of  the  type 
certification  basis  in  accordance  with 
5  21.17(a)  of  the  FAR. 

Background 

On  October  31. 1980.  Fairchild 
Aircraft  Corporation.  Post  Office  Box 
3Ji86.  San  Antonio.  Texas  78284. 
s.ibmitted  an  application  to  amend  Type 
Certificate  No.  A8SVV  to  include  a  model 
of  the  SA227  wiih  more  powerful 
lurbopropeiler  engines  incorporating  an 
Automatic  Power  Reserve  System. 

Type  Certificate  No.  A8SVV  covers  the 
FAC  Model  SA227-AC  airplane. 
approved  .May  8.  1981.  and  other  similar 
a.rplanes.  The  FAC  Model  SA227-PC  is 
a  derivative  of  the  FAC  Model  SA227- 
AC  airplane  and  differs  from  the 
Fairchild  Model  SA227-AC  only  with 
respect  to  the  make  and  model  of 
turbopropeller  engines  installed. 

Ttie  FAC  Model  SA227-AC  is  a 
pressurized,  low  wing,  twin 
turbopropeller-powered  airplane  type 
certificated  in  the  normal  category  and 
limited  to  12.500  pounds  maximum 
certificated  takeoff  weight  and  a 
maximum  seating  capacity  of  22 
Occupants.  The  FAC  Model  SA227-AC 
airplane  also  has  an  authorized  increase 
in  maximum  takeoff  weight  to  14. .500 
pounds  when  compliance  with  SFAR 
No.  41,  as  amended,  is  shown.    • 

The  FAC  Model  SA227-AC  oirplane 
included  novel  or  unusual  design 
features  for  an  airplane  type  certificated 
to  the  airworthiness  standards  of  Part  23 
of  the  FAR.  The  airworthiness  standards 
of  Part  23.  which  are  the  type 
certification  basis  for  the  FAC  .Vlodel 
SA227-AC  airplane,  did  not  contain 
adequate  or  appropriate  safety 
•standards  for  a  turbopropeller-powered, 
normal  category  airplane.  Subsequently. 
Special  Conditions  applicable  to  other 
previous  models  were  applied  to  the 
Model  SA227-.\C  to  assure  a  level  of 
safety  for  the  Fairchild  .Mode!  SA227- 
AC  airplane  equivalent  to  that  provided 
by  the  airworthiness  standards  of  Part 
23  of  the  FAR.  The  Special  Conditions 
were  added  as  a  part  of  the  type 
certification  basis  for  the  FAC  Model 
SA227-AC  airplane. 

Since  tne  FAC  Model  SA227  series 
airplanes  to  be  added  to  Type 
Certificate  No.  A8SW  are  derivative 
models  of  the  FAC  Model  SA227-AC 
airplane  and  differ  only  in  the  make  and 
model  of  turbopropeller  engine  and 
other  airplane  improvements,  the  FAA 
issued  Special  Conditions  SC  No.  23- 


S 


ACE-«  (48  FR  43166;  September  22.  1983) 
to  become  a  part  of  the  type  certification 
basis  for  the  FAC  Model  SA227  series 
airplanes  to  be  added  to  Type 
Certificate  No.  A8SW. 

Fairchi!d  now  plans  to  incorporate 
certain  modifications  into  the  FAC 
Model  SA227  airplanes,  including 
turbopropeller  engines  with  an  integral 
Automatic  Power  Reserve  System  (APR) 
built  into  the  fuel  control  of  each  engine. 
The  APR  is  designed  to  increase  the 
power  automatically  on  the  operating 
engine  in  the  event  of  engine  power  loss 
during  takeoff. 

Discussion 

Engine  systems  which  automatically 
affect  the  power  output  of  other  engines 
were  not  considered  when  the 
regulations  were  promulgated.  When 
such  systt'ms  are  incorporated  into  the 
airplane  designs,  they  allow  operation  of 
the  airplane  under  certain  conditions 
which  would  not  otherwise  be  permitted 
if  the  systems  were  not  installed.  When 
the  airplane  is  operated  under  such 
conditions,  where  that  operation  is 
dependent  upon  the  continued  function 
of  a  system,  that  system  then  becomes 
critical  to  the  safe  operation  of  the 
airplane.  That  is,  if  the  system  fails  to 
perform  its  intended  function,  an  unsafe 
condition  woRild  exist.  Accordingly, 
under  the  existing  small  airplane 
requirementa,  which  did  not  envision  the 
use  of  such  a  critical  system,  the  FAA 
would  have  no  provisions  for  the 
approval  of  the  system  and  denial  of 
certification  would  be  required. 

To  deny  the  approval  of  newly 
designed  systems  that  have  grown  from 
modern  technology  is  not  in  the  interest 
of  manufacturers  or  the  aviation 
community  when  such  systems  maintain 
or  increase  the  level  of  safety  intended 
by  the  applicable  requirements. 
Accordmgly,  when  such  a  system  is 
presented  for  approval,  all  possible 
procedures  are  examined  to  determine 
how  an  approval  may  be  granted  and 
still  retain  the  level  of  safety  which  has 
been  established  by  the  regulations  in 
effect.  Such  a  procedure  has  been 
developed  and  successfully  used  in  the 
certification  of  critical  systems  on 
transport  category  airplanes  for  almost 
fifteen  years.  This  procedure,  found  in 
the  transport  category  airplane 
reliability  requirements,  is  based  on  the 
theory  that  if  the  airplane  manufacturer 
can  show  that  the  function  of  his  system 
is  so  reliable  that  a  failure  of  it  is  never 
expected  to  occur,  the  unsafe 
circumstance  that  would  result  from  the 
systems  failure  does  not  need  to  be 
considered. 

Under  the  reliability  requirements  of 
the  transport  category,  extremely  low 


level  of  failures  have  been  identified  as 

failures  which  are  extremely 
impiobable.  When  the  transport 
category  airplane  manufacturer  has 
found  it  necessary,  the  FAA  has 
accepted  numerical  analysis  procedures 
as  a  means  of  showing  that  these  critical 
failures  will  not  occur. 

Part  23  rules  applicable  to  small 
airplanes  also  contain  reliabihty 
requirements.  These  requirements  are 
based  on  the  possible  use  of  systems 
whose  failure  could  be  a  hazard  to  the 
airplane,  but  did  not  envision  a  failure 
that  would  be  catastrophic. 

In  the  case  of  an  APR  system  used 
during  takeoff,  the  airplane  may  not 
satisfactorily  complete  its  takeoff  at  the 
reduced  power  at  which  both  engines 
are  permuted  to  operate,  if  one  engine 
fails  during  a  critical  time  period  and  the 
APR  system  fails  to  advance  the  power 
on  the  remaining  engine.  Accordingly, 
the  airplane  would  not  meet  the  level  of 
safety  presently  in  the  small  airplane 
requirements.  This  failure  and  the 
airplane's  ens'oring  inability  to  continue 
its  climb  over  obstacles  in  the  flight  path 
would  result  in  an  unsafe  condition. 
Under  the  provisions  of  the 
requirements  of  Part  21  of  the  Federal 
Aviation  Regulations,  §  21.21,  this 
unsafe  condtion  would  require  the  FAA 
to  deny  the  airplane  certification 
approval. 

As  stated  above,  the  addition  of 
procedures  which  will  permit  the 
system's  approval  while  retaining  the 
currently  established  level  of  safety  is  in 
the  best  interests  of  the  aviation 
community.  Accordingly,  this  proposal 
to  amend  Special  Conditions  No.  23-A- 
6.  contains  requirements  which  identify 
failures  which  are  not  acceptable  for  the 
approval  of  an  AI^R  system.  In  addition, 
the  proposed  Special  Conditions  extend 
the  provisions  which  have  been  used  for 
transport  category  airplanes  as  an 
optional  means  of  compliance  and 
thereby  permit  the  manufacturer  to  use 
thoF.e  procedures  to  show  that  ce-f-tain 
hazardous  or  critical  failures  will  not 
occur.  In  the  interest  of  clarity  and 
understanding,  the  proposed  Special 
Conditions  identify  these Jailures  as 
those  which  are  "improbable"  or 
"extremely  improbable."  These  terms 
have  been  used  and  understood  in  U.S. 
and  foreign  certification  projects; 
therefore,  the  meaning  of  the  term  is 
clear  to  those  who  are  concerned. 

List  of  Subjects  in  11  CFR  Part  21 

Aviation  safety.  Aircraft.  Air 
transportation.  Safety. 
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The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
The  Federal  Aviation  Administration 
proposes  the  following  special 
conditions  as  an  amendment  to  SC  No. 
23-ACE-6  applicable  to  Fairchild  Model 
SA227  Series  airplanes  equipped  with 
an  automatic  power  reserve  system 
(APR). 

Automatic  Power  Reser\'e  System  Items 

Item  No.: 

42.  General 

All  references  in  these  Special 
Conditions  relative  to  APR  to  specific 
sections  of  Parts  23  and  135  and  to 
SFAR  41  are  those  in  effect  as  defined  in 
the  certification  basis  for  FAC  Model 
SA227-PC  (Type  Certificate  Data  Sheet 
No.  A8SW). 

43.  Definitions 

A.  Automatic  Power  Reserve  System. 
An  Automatic  Power  Reserve  (APR) 
System  is  defined  as  the  entire 
automatic  system  used  only  during 
takeoff,  including  all  devices  both 
mechanical  and  electrical  that  sense 


engine  failure,  transmit  signals,  actuate 
fuel  controls  or  power  levers  on 
operating  engines,  including  power 
sources,  to  achieve  the  scheduled  power 
increase  and  furnish  cockpit  information 
on  system  operation. 

B.  Selected  Takeoff  power. 
Notwithstanding  the  definitions  of 

Takeoff  Power"  in  Part  1  of  the  Federal 
Aviation  Regulations,  "Selected  Takeoff 
Power"  means  each  power  obtained 
from  each  initial  power  setting  approved 
for  takeoff  under  these  Special 
Conditions. 

C.  Critical  Time  Inter\-al.  The  critical 
time  interval  is  that  period  starting  at  Vi 
minus  one  second  and  ending  at  the 
intersection  of  the  "engine  and  APR 
failure  flight  path"  line  with  the 
"minimum  performance  all  engine  flight 
path"  line.  The  "engine  and  APR  failure 
flight  path"  line  intersects  the  "one 
engine  inoperative  flight  path"  line  at 
400  feet  above  the  takeoff  surface.  The 
"engine  and  APR  failure  flight  path"  is 
based  on  the  airplanes  performance  and 
must  have  a  positive  gradient  of  at  least 
0.5%  at  400  feet  above  the  takeoff 
surface.  The  critical  time  interval  is 
illustrated  in  the  following  figure; 


iO  60  70  80 

T:h£      (SECONDS) 
(For    lUuktration   only  -    typical    for    I20K   cliab   <pe«d) 


44.  Reliability  and  Performance 
Requirements 

With  the  Automatic  Power  Reserve 
(APR)  System  and  associated  systems 
functioning  normally,  all  applicable 


requirements  of  the  certification  basis 
previously  established,  except  as 
provided  in  these  Special  Conditions. 
must  be  met  without  requiring  any 
action  by  the  crew  to  increase  power.  In 
addition: 


A.  It  must  be  shown  that,  during  the 
critical  time  interval,  an  APR  failure 
which  increases  or  does  not  effect 
power  on  either  engine  will  not  create  a 
hazard  to  the  airplane;  or  it  must  be 
shown  that  such  failures  are 
improbable. 

B.  It  must  be  shown  that,  during  the 
critical  time  interval,  there  are  no  failure 
modes  of  the  APR  system  that  would 
result  in  a  failure  that  will  decrease  the 
power  on  either  engine;  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

C.  It  must  be  shown  that,  during  the 
critical  time  interval,  there  will  be  no 
failure  of  the  APR  system,  in 
combination  with  an  engine  failure:  or  it 
must  be  shown  that  such  failures  are 
extremely  improbable. 

D.  All  applicable  performance 
requirements  of  SFAR  41  must  be  set 
with  an  engine  failure  occurring  at  the 
most  critical  point  during  takeoff  with 
the  APR  system  functioning  normally. 

45.  Power  Setting 

The  selected  takeoff  power  set  on 
each  engine  at  the  beginning  of  the 
takeoff  roll  may  not  be  less  than: 

A.  The  power  necessary  to  attain,  at 
Vi.  ninety  (90)  percent  of  the  maximum 
takeoff  power  approved  for  the  airplane 
for  the  existing  conditions; 

B.  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  that  are  dependent  upon 
engine  power  or  power  lever  position; 
and 

C.  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
power  is  advanced  from  the  selected 
takeoff  power  level  to  the  maximum 
approved  takeoff  power. 

46.  Powerplant  Controls — General 

A.  In  addition  to  the  requirements  of 
§  23.1141,  no  single  failure  or 
malfunction  or  probable  combination 
thereof,  of  the  APR  including  associated 
systems,  may  cause  the  failure  of  any 
powerplant  function  necessary  for 
safety, 

B.  The  APR  must  be  designed  to: 

(1)  Provide  a  means  to  verify  to  the 
flight  crew  before  takeoff  that  the  APR 
is  in  a  condition  to  perform  its  intended 
function: 

(2)  Apply  power  on  the  operating 
engine  following  an  engine  failure 
during  takeoff  to  achieve  the  maximum 
attainable  takeoff  power  without 
exceeding  engine  operating  limits; 

(3)  Provide  that,  following  an  engine 
failure  with  the  APR  operating  normally, 
manual  adjustments  of  the  power  levers 
bv  the  crew  must  not  deactivate  the 
APR; 
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(4)  Provide  a  means  for  the  flight  crew 
to  deactivate  the  automatic  function. 
This  means  must  be  designed  to  prevent 
inadvertent  deactivation;  and 

(5)  Allow  normal  manual  decrease  or 
increase  in  power  up  to  the  maximum 
takeoff  power  approved  for  the  airplane 
under  the  existing  conditions  through 
the  use  of  power  levers,  as  stated  in 

§  23.1141(c).  except  as  provided  under 
paragraph  C  below. 

C.  For  airplanes  equipped  with 
hmiters  which  automatically  prevent 
engine  operating  limits  from  being 
exceeded,  other  means  may  be  used  to 
increase  the  maximum  level  of  power 
controlled  by  the  power  levers  in  the 
event  of  an  APR  failure.  In  this  case,  the 
means  must  be  located  on  or  forward  of 
the  power  levers,  it  must  be  easily 
identified  and  operated  under  all 
operating  conditions  by  a  single  action 
of  either  pilot  with  the  hand  that  is 
normally  used  to  actuate  the  power 
levers,  and  must  meet  the  requirements 
of  §  23.777  (a),  (b),  and  (c). 

47.  Powerplant  Instruments 

In  addition  to  the  requirements  of 
I  23.1305  and  paragraph  58  of  Part  135. 
Appendix  A.  which  is  incorporated  by 
reference  in  SFAR  41 — 

A.  A  means  must  be  provided  to 
indicate  when  the  automatic  power 
reserve  system  is  in  the  armed  or  ready 
condition. 

B.  If  the  inherent  flight  characteristics 
of  the  airplane  do  not  provide  warning 
that  an  engine  has  failed,  a  warning 
system  that  is  independent  of  the  APR 
must  be  provided  to  give  the  pilot  a 
clear  warning  of  any  engine  failure 
during  takeoff. 

C.  Following  an  engine  failure  at  Vi  or 
above,  there  must  be  means  for  the  crew 
to  readily  and  quickly  verify  that  the 
APR  System  has  operated  satisfactorily. 

(Sees.  313(d).  601.  and  603.  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354, 1421. 
and  1423);  Section  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)):  and  14 
CFR  11.28  and  11.29(b). 

Issued  in  Kansas  City.  Missouri,  on  August 
28.  1984. 

Murray  E.  Smith, 

Director.  Central  Region. 

|FK  Doc  84-23S27  Filed  »-6-S4;  lk«  •in) 
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14  CFR  Part  39 

(Docket  No.  S4-NM-«»-A0] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AJD)  which 
would  require  structural  inspections  and 
repair  as  necessary,  of  the  wing-to-body 
drag  angle.  The  AD  is  prompted  by 
numerous  reports  of  cracking  of  these 
angles.  Continued  operation  with  failed 
angles  could  lead  to  progressive 
cracking  of  adjacent  structure  and  rapid 
decompression. 

DATES:  Comments  must  be  received  on 
or  before  October  22, 1984. 
ADDRESSES:  The  service  documents  may 
be  obtained  upon  request  from  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  98124. 
This  information  also  may  be  examined 
at  the  Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION,  CONTACT. 

Mr.  Carlton  Holmes,  Airframe  Branch, 
ANM-120S,  telephone  (206)  431-2926. 
Mailing  address;  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  coftcemed  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention;  Airworthiness  Rules 
Docket  No.  84-NW-6ft-AD,  17900  Pacific 


Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  Boeing  Company  has  conducted  a 
structural  reassessment  of  the  Model  737 
airplane  as  part  of  their  program  to 
develop  a  supplemental  structural 
inspection  document  (SSID)  for  the 
airplane.  In  conducting  this 
reassessment,  Boeing  used  advance 
analysis  techniques  which  were  not 
available  during  the  original  design  and 
certification  of  the  Model  737.  and  used 
as  guidelines  the  requirements  of 
Federal  Aviation  regulation  (FAR) 
25.571,  Amendment  46.  The 
reassessment  included  structural  details 
that  have  a  history  of  cracking.  The 
analysis  has  revealed  that  certain  of 
these  details  must  receive  increased 
emphasis  in  the  maintenance  program  of 
operators  to  maintain  the  structural 
integrity  of  the  airplane.  The  wing-to- 
body  drag  angle  is  in  this  category  of 
details. 

The  FAA  issued  Advisory  Circular  AC 
91-56  on  May  6, 1981,  which  provides 
guidelines  for  the  development  and  - 
implementation  of  supplemental 
structural  inspection  programs  for  large 
transport  category  airplanes.  As  a  result 
of  a  structural  reassessment  of  the 
airplane  conducted  in  accordance  with 
FAA  Advisory  Circular  AC  91-56.  the 
wing-to-body  drag  angle  has  been 
determined  to  be  critical  to  the 
structural  integrity  of  the  airplane.  The 
FAA  issued  a  notice  of  proposed 
rulemaking  (49  FR  12276,  March  29, 1984] 
proposing  mandatory  inspections  per 
the  Boeing  737  Supplemental  Structural 
Inspection  Document  D6-37089.  The 
wing-to-body  drag  angle  is  referenced  in 
that  document  as  a  critical  detail,  with  a 
known  service  history,  which  requires 
continuing  inspections  in  accordance 
with  a  flight  safety  addendum  to  the 
manufacturer's  service  bulletin.  This 
notice  incorporates  those  continuing 
inspection  requirements.  Failure  to 
detect  cracks  in  this  vicinity  J^rior  to 
their  reaching  critical  length  could  result 
in  rapid  decompression  and  inability  to 
carry  failsafe  loads  required  under  FAR 
25.571(b).  Consequently,  this  proposed 
AD.  if  adopted,  would  require  inspection 
and,  if  necessary,  replacement  or 
modification  of  the  affected  structure. 

Boeing  issued  Service  Bulletin  737-53- 
1031  on  July  20. 1973,  advising  operators   • 
to  inspect  wing-to-body  drag  angles. 
Nine  operators  have  reported  55  cracked 
or  broken  upper  and  lower  drag  angles 
on  33  airplanes  with  5600  to  10.000  flight 
hours.  On  October  28, 1983.  Revision  3 
to  Service  Bulletin  737-53-1031  was 
issued  and  established  a  flight  safety 
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addendum  which  provides  minimum 
inspection  requirements.  This  proposed 
AD  embraces  those  requirements. 

It  is  estimated  that  178  airplanes  of 
U.S.  registrj'  would  be  affected  by  this 
AD,  and  that  approximately  2  manhours 
per  airplane  would  be  required  to 
perform  the  necessary  inspections. 
Based  on  an  average  labor  cost  of  S40 
per  manhour,  the  total  cost  to  the  U.S. 
fleet  for  accomplishment  of  the 
proposed  inspections  would  be  $14,240. 
Therefore,  the  proposed  rule  is  not 
considered  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  PaH  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
fallowing  new  airworthiness  directive. 

Boeing:  Applies  to  uU  Model  737  series 
airplanes  certificated  in  all  categories 
listed  in  Boeing  S<»rvice  Bulletin  737-53- 
1031.  Revision  3.  or  later  KAA  approved 
revisions.  To  prevent  raid  decon.pression 
resulting  from  undetected  cracking  of  the 
wing-to-body  drag  angle,  accomplish  the 
following  upon  the  accumulation  of  8,(X)0 
landings  on  Group  1  airplanes,  or  35.CX)0 
landings  on  Group  II  airplanes,  or  within 
90  days  from  the  effective  date  of  this 
AD,  whichever  occurs  later,  unless 
previously  accomplished. 
A.  Visually  inspect  the  upper  drag  angles 
for  cracks  in  accordance  wiih  Boeuig  Service 
Bulletin  737-53-1031,  Revision  3.  or  later  F.\A 
approved  revisions.  Repeat  the  visual 
inspections  at  intervals  not  to  e,\ceed  4000 
landings. 

B  Repair  nr  replace  the  upper  drag  angles 
helore  further  flight  in  accordance  with 
Boeing  Service  Bulletin  737^3-1031.  Revision 
3,  or  later  FAA  approved  revisions,  if  cracks 
are  detected  Repeat  the  visual  inspections  at 
intervals  not  to  exceed  4000  landings. 

C.  Airplanes  may  be  flown  to  a 
maintenance  base  for  repairs  or  replacement 
in  accordance  with  FAR  21  197  and  21.199 
with  prior  approval  of  the  Manager.  Seattle 
.Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

D.  For  purposes  of  complying  with  the  AD. 
S'jbject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplancs's  time  in  service  by  the  operator's 
fleet  average  time  from  takeoff  to  landing  for 
the  airplane  type. 

E.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA,  .N'orthwest 
Mountain  Region.  Seattle.  Washington. 

K.  Upon  request  by  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 


prior  approval  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  interval*  in  this  AD.  if  the  request 
contains  substantiating  data  to  justify  the 
increase  for  the  operator. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Boeing  Commercial  Airplane 
Company,  P.O  Box  3707,  Seattle.  Washington 
98124.  These  documents  may  also  be 
examined  at  the  FAA.  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South, 
Seattle,  Washington. 
[Sees.  313(6  1,  314(d).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
L'.S.C.  1354(a),  1421  through  1430,  and  1502): 
49  use.  106(g)  (Revised,  Pub  L.  97-449. 
lanuary  12,  19B31;  and  14  CFR  11  851 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document  (1)  involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (21  is  not  a 
significant  rule  pursuant  to  the  Deparunent  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979); 
and  It  is  certified  under  the  cnteria  of  the 
Reguatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any, 
Boeing  Model  737  airplanes  are  operated  by 
smhll  entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "POR  further 
INFORMATION  CONTACT." 

Issued  in  Seattle.  Washington  on  August 
22.  1984. 

Wayne  |.  Bariow. 

Acting  Director,  Northwest  Mountain  Region. 

IFR  Doc   84-23483  Ried  »-i-e4.  8.46  us] 
BILUNQ  CODE  4»10-1)-M 


14  CFR  Part  39 

IDocKet  No.  84-NM-75-ADJ 

Airworthiness  Directives;  McOonrteil 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
-50,  and  C-9  (Military)  series  airplanes. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  that  would 
require  inspection,  and  modification  if 
necessary,  of  the  main  landing  gear 
(.V!LC)  attach  fittings  on  certain 
McDonnell  Douglas  DC-9  series 
airplanes.  This  proposed  AD  would 
require  repetitive  inspections  of  the 
MLG  attach  fittings  fabricated  from 
7075-T73  forging  alloy.  This  proposal  is 
prompted  by  reports  of  MLG  fitting 
cracks,  the  failure  of  which  could  result 


in  significant  damage  to  the  wing  MLG 
supporting/fitting  structures  and 
subsequent  collapse  of  the  landing  gear. 

DATES:  Comments  must  be  received  oa 
or  before  October  26, 1984. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60),  This  information  also  may  be 
examined  at  the  FAA,  Northwest 
.Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  Airframe  Branch.  A.VM-122L, 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California  90808;  telephone  (213)  548- 
2824. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  under  the  caption 
•AVAILABIUTY  OF  NTRM."  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  wili  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availabilitj-  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
75-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 

Discussion 

Two  operators  have  reported  four 
cracks  in  the  main  landing  gear  attach 
fitting  fabricated  from  7075-T73  forging 
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alloy.  One  crack  was  discovered  during 
an  inspection  after  a  hard  landing  and 
the  other  three  were  found  during 
routine  inspections.  The  aircraft 
involved  had  accumulated  between 
22,056  and  27,147  landings.  Results  of 
analysis  conducted  by  the  manufacturer 
attribute  the  cracks  to  metal  fatigue.  If 
not  corrected,  this  condition  could  result 
in  significant  damage  to  the  wing  MLG 
supporting/fitting  structures  and 
subsequent  loss  of  the  landing  gear. 
Increasing  the  counterbore  radius  of  the 
1  Vi  inch  diameter  bolt  holes  at  the  lower 
rear  spar-to-fitting  attachment,  and 
shotpeening  selected  areas  will  reduce 
the  effects  of  a  stress  riser.  Also, 
bushing  the  1%  inch  diameter  holes 
down  to  %  inch  diameter,  and  installing 
interference  fit  fasteners  in  the  lower 
flange  will  reduce  the  load  transfer  in 
the  lower  forward  flange  area.  These 
changes  will  increase  the  service  life  of 
the  fitting. 

Operators  of  DC-9  aircraft  who  have 
accomplished  Option  1  of  DC-9  Service 
Bulletin  57-125,  Revision  2,  or  prior 
issues,  and  have  installed  a  MLG  attach 
fitting  fabricated  from  forging  alloy 
7075-T73,  must  accomplish  Ser\ice 
Bulletin  57-148. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  airworthiness 
directive  (AD)  is  being  proposed  which 
would  require  the  modification  of  the 
auxiliary  spar  web  and  inspection  of  the 
MLG  attach  fitting  for  cracks,  as 
described  in  McDonnell  Douglas  Service 
Bulletin  57-148,  Revision  1,  dated  June  8 
1983. 

It  is  estimated  that  120  airplanes  (2 
units  per  aircraft)  of  U.S.  registry  would 
be  affected  by  this  AD  and  it  would 
require»approximately  40  manhours  per 
airplane  to  accomplish  the  required 
modification,  and  13  manhours  per 
airplane  to  accomplish  the  required 
repetitive/inspections.  Average  labor 
charge  is  $40  per  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
is  estimated  to  be  $62,400.  For  these 
reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subject  in  14  CFR  Part  39 

Aviation  Safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
adding  the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
-50.  and  C-9  (Military)  series  airplanes, 
certificated  in  all  categories,  equiped 
with  main  landing  gear  (MLG)  attach 
fittings  fabricated  from  forging  alloy 
7075-T73  installed  in  production  or  by 
accomplishment  of  Option  I  of 
McDonnell  Douglas  DC-9  Service 
Bulletin  57-125.  Revision  2,  or  prior 
issues. 
Specific  corresponding  factory  serial 
numbers  for  the  production  effectivity  are 
listed  in  McDonnell  Douglas  DC-9  Service 
Bulletin  57-148.  Revision  1.  dated  June  8, 
1983.  hereinafter  referred  to  as  SB  57-148,  Rl. 
Compliance  required  as  indicated,  unless 
previously  accomplished.  To  detect  cracks 
and  prevent  failure  of  the  MLG  attach  fitting 
and  its  interrelated  sU-ucture,  accomplish  the 
following; 

A.  For  aircraft  with  fittings  having  15.000  to 
19,999  landings,  inspect  the  affected  MLG 
attach  fittings  for  cracks  within  3,600 
additional  landings  in  accordance  with  SB 
57-148.  Rl. 

B.  For  aircraft  with  fittings  having  20.000  or 
more  landings,  inspect  the  affected  MLG 
attach  fittings  for  cracks  within  1,800 
additional  landings  in  accordance  with  SB 
57-148,  Rl. 

C.  Repeat  the  inspections  at  intervals  not  to 
exceed  3.600  landings  until  replaced  with  a 
new  fitting  or  the  preventative  modification  is 
accomplished  in  accordance  with  SB  57-148, 
Rl. 

D.  If  a  MLG  attach  fitting  is  found  cracked, 
it  must  be  reworked  in  accordance  with  SB 
57-148.  Rl.  or  later  FAA  approved  revisions, 
prior  to  further  flight. 

E.  If  cracks  are  found  in  locations  in  the 
fitting(s)  other  than  those  identified  in  SB  57- 
148,  Rl,  replace  the  fittingls)  before  further 
flight  in  accordance  with  SB  57-125,  R4, 
Option  1.  or  rework  in  a  manner  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Northwest 
.Mountain  Region. 

F.  Preventative  modification  in  accordance 
with  SB  57-148,  Rl.  must  be  accomplished 
before  the  MLG  attach  fitting(s)  accumulates 
37.000  landings. 

G.  Completion  of  the  preventative 
modification  in  accordance  with  SB  57-148  or 
replacement  of  cracked  fitting(s)  in 
accordance  with  SB  57-125  constitutes 
terminating  action  for  this  AD. 

H.  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager.  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region. 

I.  Upon  request  of  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager,  Los  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  substantiating  data  to  justify 
the  increase  for  that  operator. 

All  persons  effected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 


upon  request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle,  Washington, 
or  at  4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430  and  1502): 
49  U.S.C,  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document  (1)  involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979); 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any. 
Model  DC-9  series  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "TOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Seattle,  Washington,  on  August 
27.  1984. 

Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

[FR  Doc  84-23484  Filed  9-S-84:  8:45  am) 
BtLUNG  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  84-CE-21-AD] 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.  (MHI),  Models 
MU-2B,  -10,  -15,  -20,  -25,  -26,  -30,  -35, 
-36  Airplanes  and  Mitsubishi  Aircraft 
International,  Inc.  (MAI),  Models  MU- 
2B,  -25,  -26,  -26A,  -35,  -36A,  -40,  and 
-60  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD). 
applicable  to  certain  serial  numbered 
Mitsubishi  Models  MU-2B,  -10.  -15,  -20, 
-25,  -26,  -26A.  -30.  -35.  -36.  -36A.  -40. 
and  -60  airplanes  manufactured  by 
Mitsubishi  Heavy  Industries.  Ltd.  (MHI), 
and  Mitsubishi  Aircraft  International. 
Inc.  (MAI)  which  would  require 
modifying  the  pitot  system  by  installing 
an  improved  pitot  head  with  a  higher 
heat  capacity  and  mast  heater.  Since 
1975, 18  pitot/airspeed  malfunctions 
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have  occurred  in  either  severe  icing  or 
extreme  cold  conditions.  The 
modification  will  preclude  these 
occurrences  by  providing  more  heat  in 
these  locations. 

DATES:  Comnients  must  be  received  on 
or  before  October  5,  1984. 

ADDRESSES:  Mitsubishi  Heavy 
I'ldustries.  Ltd.,  MU-2  Service 
Recommendation  No  053  dated  January 
19, 1979,  applicable  to  this  AD,  may  be 
obtained  from  Mitsubishi  Heavy 
Industries,  Ltd..  Nagoya  Aircraft  Works. 
10,  Oyc-cho.  Minato-ku.  Nagoya.  Japan, 
or  Mitsubishi  Aircraft  International,  Inc., 
P.O.  Box  3848.  San  Angelo,  Texas  76901. 

Mitsubishi  Aircraft  International,  Inc., 
MU-2  Sei-^ice  Recommendation  No. 
SR020/34-On5,  Revision  A  dated  July  31. 
1979.  applicable  to  this  AD.  may  be 
obtained  from  Mitsubishi  Aircraft 
International,  Inc..  P.O.  Box  3848,  San 
Angelo,  Texas  76901. 

Copies  of  these  service  bulletins  are 
also  contained  in  the  Rules  Docket  and 
comments  should  be  submitted  to 
Federal  Aviation  Administration,  Office 
of  the  Regional  Counsel.  Room  1558.  601 
East  12th  Street,  Kansas  Citv.  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  NfHI  Series  airplanes 
manufactured  in  Japan:  John  G.  Sullivan, 
Aerospace  Engineer,  Western  Aircraft 
Certification  Office.  ANM-172W, 
Federal  Aviation  Administration,  P.O. 
Box  92007.  Worldway  Postal  Center.  Los 
Angeles,  California  90009,  Telephone: 
(213)  536-6166.  For  the  MAI  Series 
airplanes  manufactured  in  the  US.: 
Mark  R.  Srhiiling.  Systems  Engineer, 
Airplane  Certification  Branch,  ASW- 
'    150,  Federal  Aviation  Administration. 
PC.  Box  1639.  Fort  Worth.  Texas  76101. 
Telephone:  (817)  877-2598. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Iiiteresttd  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  md>  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  Rules  Docket  at  the 
address  specified  above.  All 
communications  received  on  or  before 
X      the  closing  .late  for  comments  specified 
above  will  be  considered  by  the  Director 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  Ail  comments 
submitted  will  be  available  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 

summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NRPM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  84-CE-21-AD,  Room  1558,  601  East 
12th  Street.  Kansas  City.  Missoun  64106. 

Discussion 

There  have  been  at  least  18 
documented  instances,  during  heavy 
icing  or  extreme  cold  conditions  when 
the  airspeed  indicator  has  given 
erroneous  readings  or  has  dropped  to  no 
indicated  airspeed.  The  erroneous 
reauings  of  the  airspeed  indicator  have 
been  linked  to  the  pitot  tube  (P/N 
PH506]  icing  over  and/or  accumulated 
moisture  freezing  within  the  mast 
casting.  There  have  been  no  accidents 
directly  attributable  to  the  pitot  icing; 
however.  FA.'^  has  determined  that  pitot 
icing  could  lead  to  hazardous  conditions 
in  certain  flight  regimes. 

MHI  issued  Service  Recommendation 
.No.  053.  dated  Januarj^  19,  1979.  and 
W.W  issued  Service  Recommendation 
SR  020/34-005.  dated  July  31, 1979,  that 
gave  operators  of  MU-2  aircraft  the 
option  of  changing  to  an  improved  pilot 
head.  The  improved  pilot  head  (P/\  PH 
1100)  utilizes  a  higher  heat  on  the  pitot 
probe  and  incorporates  a  mast  heater  in 
the  mast  casting.  Since  these  service 
recommendations  were  issued,  there 
have  been  no  additional  documented 
pitot  icing  problems.  However,  it  cannot 
be  determined  how  many  airplanes  in 
the  field  have  been  modified  with  the 
improved  pitot  tube.  Because  FAA  has 
determined  that  there  may  be  airplanes 
in  the  field  with  the  unmodified  pitot 
system,  and  that  in  certain 
circumstances  the  unmodified  pitot 
system  could  cause  a  hazardous 
condition  by  allowing  the  pitot  probe  to 
ice  over  or  allow  moisture  v.ithin  the 
masl  casting  to  freeze,  F/VA  is  proposing 
an  AD  that  would  make  compliance 
with  MHI  Service  Recommendation  No. 
053  and  MAI  Service  Recommendation 
SR  020/34-005  mandatory  on  or  before 
December  1;  1984.  The  proposed  AD  is 
applicable  to  all  MHI  and  MAI  Model 
MU-2B,  -10,  -15.  -20,  -25.  -26,  -26A,  -30, 
-35.  -36,  -36A.  -AO.  -60  airplanes. 
Approximately  322  MHI  and  120  MAI 
Model  MU-2  airplanes  could  be  affected 
by  the  proposal.  Estimated  costs  of  S734 
for  parts  and  Si. 400  for  labor  are 
expected  to  accrue  for  a  total  of  $2,134 


per  airplane  ($943,228  for  the  fleet). 
However,  as  many  as  half  of  the  fleet 
may  have  already  complied  with  the 
Service  Recommendation.  Few,  if  any, 
small  entities  operate  the  affected 
airplane  and  any  that  may  would 
operate  only  one  airplane.  Therefore,  the 
possible  cost  to  any  small  entity  will  not 
exceed  the  significant  threshold  cost 
level  for  small  entities. 

For  reasons  discussed  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  document;  (1)  Involves  a  proposed 
regulation  which  is  not  major  under  the 
provisions  of  Executive  Order  12291;  (2] 
is  not  significant  under  DOT  Regulatory 
Policies  and  Procedures  |44  FR  11034; 
February  26,  1979),  and  (3).  I  certify 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  this  proposed  rule,  if 
promulgated,  will  net  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  draft 
regulatory  evaluation  has  been  prepared 
and  has  been  placed  i;i  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  F.\A  proposes  to 
amend  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
adding  the  following  new  AD: 

Mitsubishi:  Applies  to  Models  Mt_'-2B.  -10. 
-15.  -20.  -25,  -26.  -26A.  -30.  -35.  -36. 
-36A,  -40.  and  -60  Senal  Numbers  1  up  to 
and  including  "53,  with  or  without  tlie  SA 
suffix,  airplanes  certificated  in  any 
category. 

Note. — The  senal  numbers  of  airplanes 
manufactured  in  the  United  States  by 
Mitsubishi  Aircraft  International,  Inc  (,MA1) 
are  suffixed  by  "SA."  The  serial  numbers  of 
airplanes  manufdclured  in  Japan  by 
Mitsubishi  Heavy  Industries.  Ltd  (NfHT)  have 
no  suffix. 

Compliance.  Required  as  indicated,  unless 
already  accomplished. 

To  assure  anti-ice  capability  of  the  pitot 
tulles  accomplish  the  foilowinj?- 

(h|  On  or  before  December  1.  1984  modify 
the  pitot  system  of  the  affected  model  and 
senai  numbered  airplanes  in  accordance  with 
MHI  Ser\ice  Recommendation  .No.  053.  dated 
lanuary  19,  1979.  or  MAI  Service 
Recommendation  SR  020/34-005,  Revision  A, 
da'ed  [uly  31.  1979,  as  applicable. 

fb)  Airplanes  may  be  fiown  in  accordance 
with  FAR  21  197  to  a  locatior.  where  this  AD 
may  be  accomplished. 

(i  1  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  on  the  MHI 
airplanes  if  approved  by  the  Manager, 
Western  Aircraft  Certification  Office,  ANM- 
170W.  Federal  Aviation  .Administration.  P  O. 
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Box  92007,  Worldway  Postal  Center.  Los 
Angeles,  California  90009.  and  on  the  MAI 
airplanes,  if  approved  by  the  Manager, 
Airplane  Certification  Branch.  ASW-150. 
Federal  Aviation  Administration.  Southwest 
.  Region.  P.O.  Box  1689.  Fort  Worth.  Texas 
78101. 

(Sec.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended.  (49  U.S.C 
1354(a),  1421  and  1423):  49  U.S.C.  106(g) 
(Revised,  Pub.  L  97-449.  January  12. 1983): 
sec.  11.85  of  the  Federal  Aviation  Regulations 
(14  CFR  11.85)) 

Issued  in  Kansas  City.  Missouri,  en  August 
t7. 1984. 

Murray  E.  Smith, 

Director,  Central  Resion. 

|FR  Doc.  84-23525  Filed  9-5-84;  8:45  am) 
BtUJNG  CODE  4tt»-1}-M 


14  CFR  Part  198 

[Docket  No.  24223;  Notice  No.  84-15) 

Aviation  Insurance;  Proposed 
Comprehensive  Revision  of  Current 
War  Rjsi(  Insurance  Regulations 

agency:  Federal  Aviation 

Administration  fPAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 


summary:  This  notice  proposes  rules 
which  would  amend  the  provisions  of 
the  Federal  Aviatio'n  Regulations 
dealing  with  the  Federal  aviation 
insurance  program.  The  proposed 
revisions  are  necessary  to  reflect  certain 
amendments  to  the  Federal  Aviation  Act 
which  broadened  the  scope  of  risks 
which  may  be  insured  by  the 
Administrator.  This  proposal  would 
implement  those  legislative  changes 
and,  in  addition,  would  extensively 
revise  the  current  aviation  insurance 
regulations  to  better  reflect  current  air 
carrier  insurance  needs  and  commercial 
insurance  practice. 

DATES:  Comments  must  be  received  on 
or  before:  January  9,  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.  24223. 
Washington,  D.C.  20591;  or  deliver 
comments  in  duplicate  to:  FAA  Rules 
Docket,  Room  916,  800  Independence 
Avenue,  SW..  Washington.  D.C. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Toenniessen.  Office  of 
Aviation  Policy  and  Plans.  APO-220. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591:  telephone  202- 
426-3420. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  deai.-s.  In  addition, 
commenters  are  encouraged  to  address 
the  environmental,  energy,  economic,  or 
social  impact  that  might  result  from 
adoption  of  the  proposals  contained  in 
this  notice.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
pefsons.  A  report  summarizing  each 
substantive  public  contract  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Com.menters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  24223."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  requests  that  interested 
persons,  when  submitting  comments. 
fully  identify  the  proposal  to  which  the 
comment  relates 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA^SO,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
202-42&-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

Background 

In  1951.  the  Congress  amended  the 
Civil  Aeronautics  Act  of  1938  by  adding 
a  new  Title  XIII  which  authorized  the 
Secretary  of  Commerce,  with  the 
approval  of  the  President,  to  provide 
aviation  war  risk  insurance  adequate  to 
meet  the  needs  of  U.S.  air  commerce  and 
the  Federal  Government.  This  insurance 


could  only  be  issued  when  the  Secretary 
of  Commerce  found  that  war  risk 
insurance  was  commercially 
unavailable  on  reasonable  terms  and 
conditions. 

The  war  risk  insurance  program  was 
established  to  provide  the  insurance 
necessary  to  enable  air  commerce  to 
continue  in  the  event  of  war.  This  was 
needed  because  of  several  factors: 
Commercial  war  risk  insurance  policies 
contained  automatic  cancellation 
clauses  in  the  event  of  major  war;  the 
geographical  coverage  of  commercial 
war  risk  insurance  could  be  restricted 
upon  reasonable  notice  to  air  carriers; 
rates  for  commercial  war  risk  insurance 
could  be  raised  without  limit  upon 
reasonable  notice  to  air  carriers. 

The  aviation  insurance  program  was 
incorporated  in  Title  XIII  of  the  Federal 
'Aviation  Act  of  1958  (Act).  Statutory 
responsibility  for  the  program  was 
transferred  by  the  Department  of 
Transportation  Act  to  the  Secretary  of 
Transportation  who  delegated  this 
authority  to  the  Federal  Aviation 
Administrator  (49  CFR  1.47  (b)). 

The  definition  of  war  risk  in  Title  XIII 
was  that  traditionally  employed  by 
commercial  underwriters,  and.  as  a 
matter  of  policy,  the  FAA  had  always 
conser\'atively  interpreted  the 
definition. 

In  the  eariy  1970's  this  definition  led 
to  uncertainty  about  the  extent  of  the 
Administrator's  statutory  authority  to 
provide  insurance  against  loss  or 
damage  arising  from,  for  example, 
undeclared  wars,  hijacking  and  terrorist 
acts.  Due  to  a  combination  of  the 
progressive  exclusion  of  these  new  risks 
from  commercial  all  risk  policies,  and 
the  failure  of  the  traditional  definition  of 
war  risk  to  cover  these  risks,  a  potential 
gap  in  insurance  coverage  occurred  with 
the  potential  result  of  termination  of 
important  air  services  in  emergency 
situations. 

In  recognition  of  the  fact  that  the 
Administrator  needed  broad 
discretionary  authority  in  extracjrdinary 
circumstances  to  insure  air  services 
determined  to  be  in  the  national  interest. 
Congress  amended  Title  XIII  on 
November  9, 1977.  These  amendments, 
included  in  Pub.  L.  95-163.  removed  from 
title  XIII  all  references  to  risk  categories. 
It  authorized  the  Administrator  to 
provide  insurance  against  loss  or 
damage  due  to  any  risk  arising  from 
operations  of  aircraft  in  foreign  air 
commerce  or  betvv'een  two  points 
outside  the  United  States  deemed  by  the 
President  to  be  in  the  foreign  policy 
interests  of  the  United  States.  Such 
insurance  can  only  be  issued  if 
commercial  insurance  for  those 
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operations  is  not  available  on 
reasonable  terms. 

The  Aviation  Insurance  Program 

Title  XIII  authorizes  the  Administrator 
to  issue  two  forms  of  insurance: 
insurance  with  premium  and  insurance 
without  premium.  The  two  forms  of 
insurance  do  not  differ  in  the  scope  of 
coverage,  only  in  the  charge  for 
protection.  In  the  case  of  premium 
insurance,  the  Administrator  accepts 
financial  liability  for  claims  payable  and 
charges  applicants  a  premium 
commensurate  with  the  risks  covered.  In 
the  case  of  non-premium  insurance, 
coverage  is  provided  to  applicants 
performing  contract  services  for  other 
Federal  Departments  and  Agencies 
which  have  entered  into  indemnity 
agreements  with  the  FAA.  Under  the 
terms  of  these  agreements,  the  FAA 
would  be  reimbursed  for  the  costs  of 
any  payable  insurance  claims. 
Therefore,  because  the  FAA  does  not 
assume  any  financial  liability  in  the 
provision  of  this  insurance,  no  premium 
fees  are  charged.  Applicants  are  charged 
only  a  small  aircraft  registration  fee  to 
recover  the  administrative  costs  of 
providing  the  insurance.  The 
fundamental  policy  underlying  both 
programs  is  that  the  Government  should 
not  provide  insurance  on  a  regular  or 
routine  basis;  rather,  commercial 
problems  should  be  resolved  by 
commercial  entities. 

Currently,  the  Administrator  may 
issue  aviation  insurance  for  aircraft 
registered  either  in  the  United  States  or 
in  a  foreign  country  against  damage  or 
loss  resulting  from  any  risk  with  regard 
to  aircraft  and  persons  and  property  on 
board  provided  the  following  conditions 
are  met: 

(1)  The  President  has  determined  that 
the  continuation  of  specified  air  services 
is  in  the  foreign  policy  interests  of  the 
United  States: 

(2)  The  operation  of  the  aircraft  is 
either  in  foreign  air  commerce  or 
between  two  points  outside  the  United 
States;  and 

(3)  'Ihf  .Administrator  has  found  that 
insurance  for  the  particular  operation 
cannot  be  obtained  on  reasonable  terms 
from  the  commercial  insurance  market. 

In  order  for  the  first  condition  to  be 
satisfied,  the  Administrator  must  consult 
with  other  interested  Federal  agencies 
as  the  President  may  require  to  establish 
a  basis  for  determination  by  the 
President  that  foreign  policy  reasons 
mandate  providing  insurance  so  that  air 
service  can  continue.  This  condition  is  a 
significant  determinant  of  whether  the 
issuance  of  Federal  insurance  is 
warranted.  Before  Title  XIII  was 
amended,  the  key  question  was  whether 


the  risk  to  be  insured  fell  within  the 
category  of  "war  risks"  as  defined  in  the 
Act. 

The  foreign  policy  consideration  is 
linked  to  the  second  qualifications:  the 
only  risks  insurable  are  those  arising 
from  the  operation  of  an  aircraft 
between  two  points  outside  the  United 
States  or  in  foreign  air  commerce. 
Hence,  an  international  flight  originating 
in  the  United  States  with  an 
intermediate  stop  in  the  United  States 
before  continuing  to  a  destination 
abroad  is  not  fully  insurable  by  the 
FAA.  Only  that  portion  of  the  flight 
commencing  with  the  last  stop  in  the 
United  States  comes  within  the  purview 
of  the  aviation  insurance  program. 

For  the  third  condition  to  be  satisfied, 
the  Administrator  must  determine  that 
commercial  insurance  is  unavailable  on 
reasonable  terms  and  conditions. 
Establishing  the  unavailability  of 
coverage  requires  an  investigation  of 
several  facets  or  commercial  coverage. 
Specifically,  the  Administrator  must 
determine  whether  certain  risks  are 
being  excluded  and  for  which 
operations.  An  investigation  also  must 
be  made  as  to  whether  the  applicant  for 
insurance  can  obtain  commercial 
coverage  in  amounts  sufficient  to  cover 
the  full  reasonable  value  of  aircraft  and 
associated  liabihty.  Finally,  if  adequate 
commercial  coverage  is  available,  the 
Administrator  must  ascertain  whether 
that  insurance  is  available  at  reasonable 
permium  rates. 

Premium  Program 

In  accordance  with  the  provisions  of 
Title  XIII.  premiums  for  premium 
insurance  are  based,  insofar  as  is 
practicable,  upon  consideration  of  the 
risk  involved.  Rates  charged  for  the 
premium  program  have  been  geared  to 
the  most  recent  charges  for  coverage 
purchased  from  the  commercial  insurers 
plus  an  increase  judged  necessary  to 
reflect  the  additional  hazard  which 
caused  the  commercial  insurers  to 
terminate  coverage  or  increase  its  cost 
to  an  unreasonable  level.  Recognizing 
the  purpose  of  Title  XIII.  an  effort  is 
made  to  arrive  at  a  rate  which  is  fair, 
reasonable  and  nondiscriminatory.  The 
amount  of  the  premium  ordinarily 
includes  a  deductible  and  a  factor  for 
claims  adjustment  expenses. 
Furthermore,  the  rate  is  set  at  a  level 
high  enough  to  encourage  commercial 
insurance  companies  to  reenter  the 
market  after  a  crisis  has  passed. 

Nonpremium  Program 

In  addition  to  the  premium  program, 
the  Administrator  may.  in  accordance 
with  Section  1304  of  the  Act,  provide 
insurance  for  air  carriers  under  contract 


to  other  Federal  departments  or 
agencies  without  premium,  in 
consideration  of  an  indemnity 
agreement  between  the  Department  of 
Transportation  and  the  department  or 
agency  seeking  insurance.  At  present, 
indemnity  agreements  exist  between  the 
Department  of  Transportation  and  the 
Departments  of  Defense  (DOD)  and 
State  (DOS)  respectively.  Under  the 
terms  of  those  agreements,  if  DOD  or 
DOS  requests  insurance  coverage  for 
aircraft  operations  in  support  of  its 
departmental  activities,  and  commercial 
insurance  is  unavailable,  the  FAA  will 
provide  the  necessary  insurance.  The 
insurance  is  provided  without  a 
premium  cost  to  the  air  carriers 
concerned;  however,  a  $200  per  aircraft 
registration  fee  is  required  to  recover  the 
administrative  costs  of  providing  this 
insurance.  In  the  event  of  loss  or 
damage  due  to  a  risk  covered  by 
nonpermium  insurance,  DOD  or  DOS, 
under  the  terms  of  the  agreements,  will 
indemnify  the  FAA  for  payment  of 
claims. 

At  the  present  time,  Title  XIII 
nonpremium  insurance  provides  the 
insurance  basis  for  contract  operations 
which  would  be  performed  during 
periods  of  activation  of  the  Civil 
Reserve  Air  Fleet  (CRAF),  DOD  requires 
each  air  carrier  participant  in  the  CRAF 
program  to  apply  to  the  FAA  for 
nonpremium  hull  and  liabihty  war  risk 
insurance.  Commercial  war  risk  aviation 
insurance  is  unavailable  for  aircraft 
operations  performed  pursuant  to  CRAF 
activation. 

Explanation  of  Proposed  Changes 

Part  198  must  be  amended  to  reflect 
the  statutory  changes  with  regard  to 
eligibility  for  Title  XIII  insurance  and 
the  scope  of  insurance  risks  and  to 
reflect  the  current  needs  of  air  carriers 
and  evolving  commercial  aviation 
insurance  practice. 

At  the  time  Part  198  was  originally 
promulgated,  commercial  war  nsk 
insurance  policies  contained  a  24-hour 
automatic  cancellation  clause  in  the 
event  of  outbreak  of  war  between  any  of 
the  five  post  World  War  II  "great 
powers."  This  clause  created  a  special 
problem  concerning  the  availability  of 
commercial  insurance  coverage.  Since 
notification  24  hours  prior  to 
cancellation  may  not  have  provided 
sufficient  time  for  air  carriers  to  remove 
their  aircraft  from  high  risk 
environments  or  for  the  FAA  to  process 
an  application  for  Title  XIII  premium 
insurance,  a  potential  gap  in  war  risk 
insurance  coverage  existed. 

In  recognition  that  this  potential  gap 
in  coverage  could  seriously  constrain 
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the  growth  of  international  civil 
aviation.  Part  196  provides  tor  the 
issuance  of  iiMerini  coverage  to  bridge 
this  gap  This  is  accomplisbed  by  issuing 
to  air  carriers  interim  binder  policies,  of 
three  years  in  duration,  in  consideration 
of  a  $200  per  aircraft  binding  fee.  Interim 
binders  incorporate  by  reference  all  the 
terms  of  the  standard  premium  war  risk 
insurance  policy.  Coverage  provided  by 
the  iterim  binders  automatically  comes 
into  force  following  activation  of  the  24- 
hour  cancellation  clause  in  commercial 
war  risk  insurance  policies.  The  interim 
binders  remain  in  force  until  the  FAA 
either  issues  a  premium  war  risk  policy 
or  notifies  the  insured  of  its  intent  to 
cancel  the  interim  binder  policy  and  the 
notice  period  has  passed.  Because  the 
FAA  must  give  five  days  advance  notice 
of  its  intent  to  cancel  an  interim  binder 
policy,  ample  time  is  provided  for  the 
insured  to  remove  its  aircraft  from  a 
high  risk  environment. 

To  an  extent,  technological 
innovations  in  aviation  have  eliminated 
the  need  for  the  interim  binder  policies. 
The  introduction  of  long  range  jet 
aircraft  and  the  establishment  of 
instantaneous  global  communications 
systems  currently  enable  air  carriers  to 
move  aircraft  to  insurance  "safe- 
havens"  from  any  point  on  the  globe  on 
24-hour8  notice. 

The  introduction  of  the  CRAF  program 
eliminated  any  residual  need  for  the 
interim  binders.  By  providing  a 
mechanism  whereby  Title  XIII 
nonpremium  insurance  automatically  is 
substituted  for  commercial  war  risk 
insurance  in  the  event  of  major  war,  the 
CRAF  program  has  bridged  the  potential 
gap  which  previously  existed  between 
commercial  and  Title  Xm  war  risk 
insurance  coverage.  In  the  event  of 
major  war,  commercial  war  risk 
insurance  would  be  automatically 
terminated.  CRAF  would  be  activated 
and  that  portion  of  the  United  States 
civil  aircraft  fleet  required  to*  fulfill 
United  States  foreign  policy  needs  thus 
would  come  under  the  control  of  DOD. 
and  Title  Xm  nonpremium  war  risk 
insurance  coverage  would  become 
effective,  thereby  precluding  a  need  for 
interim  binder  coverage. 

Accordingly,  the  interim  binder 
policies  have  fallen  into  disuse.  Because 
no  air  carrier  continues  to  have  active 
interim  binder  policies,  the  continued 
availability  of  these  policies  apparently 
serves  no  useful  purpose.  Therefore,  this 
proposal  would  delete  all  references  to 
interim  binder  policies. 

The  principal  statutory  changes  to 
Title  XIII  enacted  by  Pub.  L.  95-163  were 
two-fold  and  complementary.  On  one 
hand.  Congress  greatly  expanded  the 
scope  of  insurable  risks  for  which  the 


Administrator  may  provide  insurance 
coverage.  On  the  other  hand,  Congress 
strengthened  the  requirement  for 
Presidential  review  of  the  exercise  of 
this  expanded  authority  The  statutory 
changes  are  incorporated  in  proposed 
§§  198.1. 198.3. 198.5,  and  198.7.  These 
sections  present  a  revised  and 
consolidated  statement  of  aircraft 
operations  eligible  for  insurance  and  the 
scope  of  insurance  coverage  available. 
Section  198.1  would  contain  a  specific 
reference  to  the  requirement  for 
Presidential  approval  of  the  insurance 
Simiiariy.  §§  198.3, 198.5,  and  198.7 
would  reflect  the  fact  that  the 
Administrator  has  broad  discretionary 
authority  in  extraordinary 
circumstances  to  accept  applications  for 
any  aviation  insurance  customarily 
available  from  commercial  sources.  This 
is  accomplished  by  deleting  from  Part 
198  all  references  to  categories  of 
insurable  risks  or  types  of  insurance.  In 
addition,  all  references  to  nationality  of 
aircraft  would  be  deleted.  Even  prior  to 
the  enactment  of  Pub.  L.  95-163.  the 
Administrator  possessed  authority  to 
insure  the  operations  of  foreign- 
registered  aircraft,  and  retention  in  Part 
198  of  a  distinction  between  United 
States  and  foreign-registered  aircraft 
would  serve  no  purpose. 

The  reporting  requirements  and 
responsibilities  of  applicants  for 
insurance  have  been  consolidated  in 
§§  198.9. 198.11. 198.13,  and  198.15. 
Section  198.9  is  a  restatement  of  the 
documentation  an  applicant  must 
provide  to  demonstrate  that  commercial 
insurance  is  not  available  on  reasonable 
terms  and  conditions.  Section  198.11 
emphasizes  the  responsibility  of  air 
carriers  to  promptly  notify  the 
Administrator  of  any  changes  in  the 
status  of  insured  aircraft.  Sections  198.13 
and  198.15  restate  the  payment 
procedures  for  Title  XIII  insurance. 

The  Appendices  to  Part  198  would  be 
substantially  revised  and  consolidated. 
Whereas  the  current  Appendices  to  Part 
198  contain  a  separate  application  form 
and  standard  policy  format  for  nearly 
every  type  and  form  of  insurance  the 
Administrator  was  authorized  to  issue 
prior  to  1977,  the  proposed  Part  198 
contains  a  single  Appendix  which 
presents  a  standard  application  form  for 
insurance.  This  form  has  been  designed 
to  enable  an  applicant  to  apply  for  any 
type,  form  or  amount  of  insurance 
coverage.  All  standard  policies  have 
been  deleted  from  Part  198.  The 
Administrator  now  possesses  authority 
to  provide  insurance  coverage  against 
any  risk  or  peril  from  specified  aircraft 
operations,  and  it  is.  therefore,  no  longer 
possible  to  anticipate  all  the  risk(s)  or 
perilfs)  for  which  insurance  may  be 


requested.  Rather  than  attempt  to 
prepare  a  separate  standard  policy  for 
every  conceivable  risk  or  peril  for  which 
an  application  for  insurance  may  be 
anticipated,  it  is  proposed  that 
preparation  of  policies  occur  after  an 
application  has  been  accepted  and  the 
risks  or  perils  for  which  coverage  is 
requested  can  be  precisley  identified. 
Although  all  such  policy  provisions  are, 
therefore,  technically  negotiable,  the 
agency  has  attempted  to  describe  the 
principal  provisions  which  would  be 
commonly  included  in  premium  policies 
issued  by  the  agency  These  principal 
provisions  would  include: 

•  An  identification  of  the  insurer  and 
insured  parties. 

•  A  description  of  the  amounts  of 
insurance  provided. 

— Insurance  will  be  provided  in  any 
amount  requested,  provided: 

•  The  amounts  do  not  exceed  the 
corresponding  amounts  by  which  the 
insured  is  or  was  insuring  or  self- 
insuring  applicable  aircraft  or  itself 
against  loss,  damage  or  liability  from  the 
risks  covered. 

•  The  amount  of  hull  insurance  may 
not  exceed  the  fair  and  reasonable  value 
of  the  aircraft  covered. 

•  A  description  of  any  deductibles. 

•  A  single  catastrophe  limit. 

•  A  statement  of  the  time  of 
effectiveness  of  the  insurance. 

•  A  description  of  the  coverage, 
including: 

— A  enumeration  of  the  risks  or  perils 
covered  (coverage  may  be  provided 
against  any  risk  or  peril  customarily 
covered  by  commercial  insurance 
companies  authorized  to  conduct 
business  in  the  United  States). 

—Any  geographical  or  other  operational 
limitations. 

•  An  enumeration  of  exclusions. 

•  A  statement  of  premium  rates, 
including: 

—Any  requirement  for  deposit 

premiums. 
—Payment  schedules  and  related 

requirements. 
— Any  procedures  for  revision  of 

premium  rates. 

•  A  description  of  termination, 
voidance  and  cancellation  procedures. 
— Termination  will  occur: 

•  Upon  expiration  of  the  statutory 
authority  to  issue  insurance. 

•  Upon  expiration  of  a  Presidential 
determination  of  foreign  policy  need  for 
continuation  of  air  services  covered  by 
the  insurance. 

•  If  there  is  a  change  in  the  status 
(ownership,  registration,  operational 
mission!  of  aircraft  covered. 
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•  After  notice  of  termination  or 
cancellation. 

•  Upon  request  of  the  insured. 

— Voidance  shall  occur  in  the  event  of: 

•  Assignment  or  transfer  of  insurance 
without  written  consent. 

•  Concealment,  misrepresentation  of 
information,  or  fraud. 

— Cancellation  shall  occur  if: 

•  Comparable  insurance  becomes 
available  on  reasonable  terms  and 
conditions. 

•  Requested  by  the  insured. 

•  A  statement  of  general  obligations 
of  the  insured  to: 

— Defend  itself  against  loss  claims. 
— Promptly  notify  the  agency  of  any 

event  which  may  result  in  a  claim  for 

CQinpensation. 
— Assist  the  agency  in  securing  all 

relevant  information  and  evidence 

concerning  loss  claims. 
— Subrogate  to  the  agency  all  rights 

against  any  other  person  or  entity 

regarding  loss  claims. 

Regulatory  Evaluation 

As  stated  in  the  preamble  to  this 
notice,  the  FAA  proposes:  (1]  to 
consolidate  and  simplify  the  regulatory 
procedures  and  requirements  applicable 
to  the  provision  of  aviation  insurance 
and  (2)  editorially  align  these 
procedures  and  requirements  with 
changes  in  the  FAA's  statutory  authority 
to  issue  aviation  insurance.  Because 
applicants  for  aviation  insurance 
currently  are  complying  with  the 
statutory  requirements  for  issuance  of 
aviation  insurance,  the  FAA  does  not 
contemplate  applicants  having  to  incur 
any  additional  costs  in  securing 
insurance.  Rather,  the  proposed 
simplificfltinn  of  the  regulations  may 
enable  applicants  to  realize  a  small 
administrative  cost  saving.  Therefore, 
the  proposed  amendment  will  have  no 
npt  adverse  economic  impact  on  the 
public  and  a  full  regulatory  evaluation 
pursuant  to  Department  of 
Transportation  Order  2100.5  is  not 
required. 

Regulatory  Flexibility  Detenninafion 

This  proposal  would  not  impose  any 
new  requirements  on  smhil  entities. 
Because  it  simplifies  the  regulatory 
P'-ocedures  and  requirements  for 
applying  for  aviation  insurance,  any 
applicant,  small  or  larc".  may  realize  a 
small  administrative  cost  saving. 
Therefore,  the  FAA  has  determined  that 
the  proposed  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


International  Trade  Impact  Analysis 

This  rule  will  not  significantly 
influence  international  trade  involving 
aviation  products  or  services.  This  rule 
implements  changes  in  statutory 
authority  to  provide  Title  XIII  aviation 
insurance.  The  changes  did  not  change 
the  fundamental  policy  underlying  the 
administration  of  Title  XIII;  i.e., 
commercial  problems  should  be 
resolved  to  the  maximum  extent 
possible  by  commercial  entities  and  the 
Government  should  provide  aviation 
insurance  only  in  extraordinary 
circumstances.  Rather,  these  statutory 
changes  sought  only  to  bring 
admninislration  of  Title  XIII  into 
conformity  with  current  msurance 
practices.  FAA  believes  that  the  net 
impact  on  international  trade  in  aviation 
services  of  the  regulatory 
implementation  of  thes-e  changes 
through  this  rule  will  be  insignificant. 
Therefore,  the  FAA  believes  that  this 
amendment  will  not  eliminate  existing, 
or  create  additional,  barriers  to  the  sale 
of  foreign  aviation  products  or  services 
in  the  United  States  and  will  not 
eliminate  existing,  or  create  additional, 
barriers  to  the  sale  of  U.S.  aviation 
products  and  services  in  foreign 
countries. 

Paperwork  Reduction  Act 

Inform.ation  collection  requirements 
contained  in  this  regulation  (Appendix 
A)  have  been  forwarded  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
Comments  on  the  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OMB).  New  Executive  Office  Building. 
Room  3001,  Washington.  D.C.  20.503; 
Attention:  FAA  Desk  Officer 
(Telephone;  202-395-7313).  A  copy 
shculd  be  submitted  to  the  FAA  Docket. 

Note. — For  the  reasons  set  forth  the  FAA 
hf>s  determined  that  the  proposal:  (])  Does 
not  involve  a  major  proposal  under  Executive 
Order  12291.  (2i  is  not  significant  unde-- 
Department  of  Transpor'.Hiion  Regulatory 
Policies  and  Procedures  (44  FR  11043: 
February  26. 1979]:  and  [;))  does  not  warrant 
preparing  a  regulatory  evaluation:  For 
reasons  set  forth  previously  I  certify  that 
under  the  criteria  of  the  Regulatory  Flexibility 
Act,  this  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 

List  of  Subjects  in  14  CFR  Part  198 

Transportation.  Air  transportation. 
War  risk  insurance,  .^\iation  insurance. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  revise  Part  198  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  198)  to  read  as  follows: 

PART  198— AVIATION  INSURANCE 

Sec, 

198.1     Eligibility  of  aircraft  for  insurance. 

198.3    Basis  of  msurance. 

198.5    Types  of  insurance  coverage 

available. 
198.7     Amount  of  insurance  coverage 

available. 
198,9    Application  for  insurance, 
198,11     Change  in  status  of  aircraft. 
198,13    Premium  insurance — payment  of 

premiums. 
198,15    -Nonpremium  insurance — payTnenI  of 

registration  fees.  r 

Appendix  A — Form  of  .Application  Named 
in  i  198.9. 

Authority:  Sec  1307  Pub  L.  85-726  72  Stat, 
803;  Sec,  6(a|  Pub,  L,  89-670.  80  Slat  937:  Pub, 
L  9.5-173,  91  Stat   1278  [49  U,S,C,  1537!:  sec, 
1  4(b)(1)  32  FR  5606.  April  5,  1967;  Amdt.  1-31. 
3.5  FR  4959,  March  21,  1970:  .Arndt,  1-113,  40 
FR  43901.  Sept  24,  1975  (49  CFR  1.47(b)] 

§  198.1     Ellglbtlity  of  aircraft  for  insurance. 

An  aircraft  operation  is  eligible  for 
insurance  if: 

(a)  The  President  of  the  United  States 
has  determined  that  the  continuation  of 
that  aircraft  operation  is  necessary  to 
carry  out  the  foreign  policv  of  the  United 
States. 

(b)  The  aircraft  operation  is  in  foreign 
air  commerce  or  between  two  or  more 
points  all  of  which  are  outside  the 
United  States:  and 

(c)  The  Administrator  finds  that 
commercial  insurance  against  loss  of 
damage  arising  out  of  any  risk  from  the 
aircraft  operation  cannot  be  obtained  on 
reasonable  terms  and  conditions  from 
any  company  authorized  to  engage  in  an 
insurance  business  in  a  State  of  the 
United  States. 

§  198.3    Basis  of  insurance. 

(a)  Application  for  insurance  with 
premium  may  be  m.ade  if  the  eligibility 
criteria  in  §  198,1  are  met.  Premiums 
charged  for  insurance  shall  be  based. 
insofar  as  practicable,  upon 
consideration  of  the  risk  involved, 

(b)  Applications  for  insurance  without 
premium  may  be  made  if  the  eligibility 
criteria  in  §  198,1  are  met  and  air 
services  are  to  be  performed  under 
contract  to  a  Federal  agency  which  has 
agreed  to  indemnify  the  Ad.Tiinistrator. 
acting  for  the  Secretary  of 
Transportation,  against  all  losses 
covered  by  such  insurance. 

§  198.5    Types  of  Insurance  coverage 
available. 

Application  may  be  made  for 
insurance  against  loss  or  damage  with 
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respect  to  the  following  persons, 
properly  or  interests: 

(a)  Aircraft  engaged  in  operations 
which  are  eligible  for  insurance,  as 
defined  in  §  198.1; 

(bj  Any  person  employed  or 
transported  on  the  aircraft  referred  to  in 
paragraph  (a)  of  this  section; 

(c)  The  baggage  of  persons  referred  to 
in  paragraph  (b)  of  this  section; 

(d)  Cargoes  transported  or  to  be 
transported  on  the  aircraft  referred  to  in 
paragraph  (a)  of  this  section: 

(e)  Any  other  liability  of  the  aircraft 
referred  to  in  paragraph  (a)  or  of  its 
owner  or  operator  of  the  nature 
customarily  covered  by  insurance. 

§  198.7    Amount  of  Insurance  coverage 
available. 

(a)  For  each  aircraft  the  amount 
insured  may  not  exceed  the  amount  by 
which  the  applicant  has  otherwise 
insured  or  self-insured  the  aircraft  or 
itself  against  damage  or  liability  arising 
from  any  risk.  In  the  case  of  hull 
insurance,  the  amount  insured  shall  not 
exceed  the  fair  and  reasonable  market 
value  of  the  aircraft. 

(b)  Policies  issued  without  premium 
may  be  revised  from  time  to  time,  by 
agreement  of  the  Federal  Aviation 
Adgiinistrator  and  the  insured  and  with 
the  approval  of  the  Federal  agency  on 
whose  behalf  contract  air  services  are  to 
be  performed,  to  add  aircraft  or 
contracts,  or  to  amend  amounts  of 
coverage  if  the  insured  has  changed  the 
amount  by  which  it  has  otherwise 
insured  or  self-insured  the  aircraft  or 
itself. 

§  198.9     AppMcatkHi  for  insurance. 

(a)  Application  for  premium  or 
nonpremium  insurance  shall  be  made  in 
accordance  with  the  applicable  form  set 
forth  in  Appendix  A  of  this  part. 
Application  for  hull  and  liability 
insurance  shall  be  filed  on  the  same 
form.r 

(b)  Each  applicant  for  msurance  with 
premium  under  this  part  also  shall 
submit  to  the  FAA  with  its  application  a 
letter  describing  in  detail  the  operations 
in  which  the  aircraft  is  or  will  be 
engaged  and  stating  the  type  of 
insurance  coverage  being  sought  and  the 
reason  it  is  being  sought. 

§  1 98. 1 1     Ctnnge  is  status  of  aircraft. 

In  the  event  of  sale,  lease, 
confiscation,  requisition,  total  loss,  or 
any  other  change  in  the  status  of  an 
aircraft  covered  by  insurance  under  this 
part,  notice  shall  be  given  to  the 
Administrator  within  lOTworking  days 
after  the  change  in  status. 


§  198l13    Premkifn  Insurance— payment  of 

premiums. 

The  premium  for  insurance  issued 
under  this  part  shall  be  paid  within  10 
days  after  receipt,  by  the  insured,  of 
notice  that  premium  payment  is  due. 
Premiums  shall  be  sent  to  the  Federal 
Aviation  Administrator  by  check  made 
payable  to  the  Federal  Aviation 
Administration. 

§  198.15    Nonpremium  insurance — 
payment  of  registration  fees. 

(a)  The  registration  fee  for  each 
aircraft  to  be  covered  by  nonpremium 
insurance  shall  be  S200.  The  fee  shall 
cover  the  cost  of  hull  and  liability 
insurance. 

(b)  An  application  for  nonpremium 
insurance  shall  be  accompanied  by  the 
proper  fee,  payable  by  check  to  the 
order  of  the  Federal  Aviation 
Administration.  Registration  fees  are  not 
returnable  unless  applications  are 
rejected. 

(c)  Requests  made  after  issuance  of  a 
nonpremium  policy  for  the  addition  of 
aircraft^  shall  be  accompanied  by  the 
registration  fee  for  each  aircraft. 

APPENDIX  A— FORM  OF 
APPLICATION  NAMED  IN  §  198.9 

UNITED  STATES  OF  AMERICA 
DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
Application  far  A  viation  Insurance 
Application  is  made  for  Aviation 
Insurance,  pursuant  to  Title  XIII  of  the 
.Federal  Aviation  Act  of  1958,  as  amended, 
and  in  accordance  with  all  provisions  of  law 
and  subject  to  all  limitations  thereof  on  the 
aircraft  described  in  the  attached  "Schedule 
of  Aircraft."  with  the  understanding  that  this 
application  does  not  commit  the  Government 
to  any  liability  or  make  the  applicant  liable 
for  any  premium  or  fees  unless  insurance  is 
effected  by  the  Federal  Aviation 
Administrator. 

Name  of  applicant  

Address 


Basis  of  Insurance 

( )  insurance  with  premium 

I )  insurance  without  premium: 

Contracting  Federal  Agency  ^ 

Date  and  Number  of  Contract  — 

Mull 

Amounts  set  forth  in  the  attached 
"Schedule  of  Aircraft"  as  representing  the 
amount  of  hull  insurance  desired  for  each 
such  aircraft  shall  not  exceed  the  amount  in 
effect  on  the  dele  of  this  application,  by 
which  the  applicant  has  insured,  or  self- 
insured,  that  aircraft. 

Liability,  Exclusive  of  Cargo 

The  tv-pe  and  amounts  of  coverage  required 
for  the  aircraft  described  in  the  attached 
"Schedule  of  Aircraft"  shall  be  indicated  and 
the  limits  of  liability  for  each  such  coverage 
shall  be  specified  in  the  schedule,  but  such 


limits  shall  not  exceed  the  corresponding 
amounts  in  effect  on  the  date  of  this 
application  by  which  the  applicant  has 
insured,  or  self-insured,  against  liability. 

Liability  of  Cargo 

Limits  of  liability  desired  for  each  of  the 
aircraft  described  in  the  attached  "Schedule 
of  Aircraft"  shall  be  specified. 

General 

Insurance  shall  attacKTio  earlier  than  the 
commercial  insurance  terminates  or  at  such 
time  as  may  be  specified  in  the  policy. 

If  application  is  for  insurance  with 
premium,  the  rate  of  pretiium  and  the  amount 
of  any  deductible  shall  be  fixed  by  the 
Federal  Aviation  Admiiiistrator,  acting  for 
the  Secretary  of  TrLn^portation.  The 
registration  fee  for  insurance  without 
premium  is  $200  per  aircraft  listed  on  the 
Schedule  of  Aircraft  and  is  not  returnable 
unless  application  is  rejected.  Registration 
fees  are  due  upon  application  or  revision  of 
the  Schedule  of  Aircraft  adding  aircraft  and 
are  payable  by  check  to  Federal  Aviation 
Administration. 

The  application  shall  be  accompanied  by 
copies  of  any  commercial  insurance  policy 
and  any  company  plan  of  self-insurance 
applicable  to  the  aircraft  listed  in  the 
"Schedule  of  Aircraft." 

The  Schedule  of  Aircraft  attached  to 
policies  without  premium  may  be  revised 
from  time  to  time  by  agreement  of  the  Federal 
Aviation  Administrator  and  the  Insured  and 
with  the  approval  of  the  Federal  agency  on 
whose  behalf  contract  air  services  are  to  be 
performed,  to  add  aircraft  or  to  add  contracts 

The  application  also  shall  be  accompanied 
by  a  statement  which  shall  be  considered  to 
be  incorporated  in  the  application  and  to 
form  a  part  thereof,  and  which  shall  be 
signed  by  the  same  corporate  official  who 
signs  the  application  on  behalf  of  the 
applicant.  The  statement  shall  show  that  the 
applicant: 

(a)  Controls  and  operates  the  aircraft  listed 
m  the  attached    Schedule  of  Aircraft,"  and  if 
application  is  for  insurance  without  premium, 
has  committed  such  aircraft  to  the  above 
indicated  contract(s); 

(b)  Is  maintaining  and  has  maintained 
during  the  6-month  period  preceding  this 
application  (or  since  the  aircraft  was 
acquired  if  acquired  during  the  6-month 
period)  insurance,  including  demonstrable 
self-insurance,  covering  possible  injury,  loss 
or  damage  in  amounts  which  equal  or  exceed 
the  insurance  coverages  requested  in  the 
application;  and 

(c)  Cannot  obtain  insurance  of  the  type 
requested  on  reasonable  terms  and 
conditions  from  companies  authorized  to 
engage  in  an  insurance  business  in  a  State  of 
the  United  States  or  the  District  of  Columbia, 
or  has  partial  commercial  insurance 
coverage,  but  is  unable  to  obtain  the 
additional  needed  insurance  of  the  type 
requested  on  reasonable  terms  and 
conditions  from  such  commercial  sources; 

Verification  shall  incluae  evidence  of 
premium  rate  history,  the  names  of  the 
Commercial  insurance  carriers  which  have 
been  contacted  and  the  premium  rates  quoted 
by  such  carriers  which  applicant  considers 
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not  reasonable,  and  any  condition*  or 
limitations  which  those  carriers  would 
impose  or  have  imposed,  such  as  evidence  of 
cancellation  or  notice  of  cancellation,  which 
would  cause  their  insurance  to  be 
inapplicable  to  gome  or  all  of  the  operations 
by  aircraft  listed  in  the  "Schedule  of 
Aircraft". 

If  this  application  is  for  insurance  with 
respect  to  a  foreign-flag  aircraft,  it  shall  be 
accompanied  by  the  statement  getting  forth 
the  registration  number(8)  of  the  aircraft,  the 
nationality  of  r^stration  and  the  name  of 
the  owner  or  lessee. 

The  insurance  applied  for  hereunder  shall 
not  cover  risks  to  persons  or  property 
engaged  or  transpKjrted  exclusively  in 
operations  between  two  points  in  the  United 
States  as  dpfined  in  Section  101  (41j8  of  the 


Federal  Aviation  Act  of  195a  as  amended  (49 

USC1301I41)). 

Applicant  warrants  thai  the  particuiar* 
herein  are  true  and  complete  to  the  best  of 
his  or  her  knowledge  and  that  no  information 
has  been  withheld  or  suppressed. 

Applicant  agrees  that  this  application. 
including  all  attachmenti  hereto  and  all 
revisions  of  the  Schedule  of  Aircraf) 
hereinafter  accepted  by  the  Govemn»ent  ami 
the  terms  and  conditionns  of  the  form  of 
policy  prescribed  by  the  Federal  Aviation 
Administrator,  acting  for  the  Secretary  of 
Transportation,  will  constitute  the  basis  of 
any  contract  between  him  or  her  and  the 
L'nited  States  of  Amenca 

Applicant 

Bv 


Date 


(Name  and  Title) 


Schedule  of  .Aircraft 
Huu  Insurance 


Make   rnode*   mnO  configuraUyn 
{ptsaangei  cargo,  ot  eonvemtjie) 


f  AA  ld«nWication  No  Of  equivalent 


hull 
insurah-ce 
oesirea  kx 

aircfafi 


Amouni  ior 

msyeo 

msurarcei 


Loss 
payee 


LiABn.rrr  Insurance 

tExduawe  ot  cargo) 


Anvxin!  requested  per  occurreiwa 


Amount  o^  'osursoce  linciudtng  seM 
msuriryiej  tn  elect  pe*  occxrr^nc^ 


Liability  to  Cargo 


Amount  requested 


Amouni  of  msurancs  (inctaOrig  se* 
insurance)  in  effect 


Dated;  July  19,  1984 
Harvey  B.  Safeer. 

Director  of  A  viation  Policy  arid  Plans.  APO-1. 
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agency:  Federal  Energj-  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Energ\' 

Regulatorv'  Commission  (Commission) 
proposes  to  revise  its  regulations 
pertaining  to  emergency  natural  gas 
transactions  that  are  exempt  from  the 
certificate  requirements  of  section  7(c) 
of  the  Natural  Gas  Act.  The  rule  would 
eliminate  outdated  or  uruiecessary' 
regulations,  transfer  the  emergency 
transaction  regulations  from  Part  157  to 


Part  284  with  other  non-certif)cate 
transactionSk  and  apdate  and  clarify  tbe 
emergency  transaction  regulations  in 
light  of  the  Cammiisian'i  experience 
with  the  regulations  since  passage  of  the 
Natural  Gai  Policy  Act. 

DATE:  Written  comments  must  be 
received  on  or  before  November  5, 1984. 
ADDRESS.  Comments  must  be  sent  to 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC. 
20428.  All  comments  must  refer  to 
Docket  No.  RM83-31-000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Ciaglo.  Office  of  General  Counsel 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426  (202)  357^«)33. 
SUPPLEMENTARY  MIR>RMArK>M: 
I.  Introduction 

The  Federal  Ennrgy  Regulatory 
Commission  (Commission)  proposes  to 
revise  and  update  the  Commission's 
regulations  on  the  emergency  sale, 
transportation,  and  exchange  of  natural 
gas.  These  regulations  exempt  certain 
types  of  emergency  transactions  from 
the  requirement  for  a  certificate  of 
public  convenience  and  necessity  under 
section  7(c)  of  the  Natural  Gas  Act.' 
This  rulemaking  has  three  overall 
objectives — to  elimmate  out-of-date  or 
unnecessary  regulations,  to  clarify  the 
kinds  of  emergency  transactions  that 
will  be  exempt  from  the  certificate 
requirement,  and  to  consolidate  the  non- 
certificate  transaction  regulations  in  one 
place. 

More  specifically,  this  rule  would: 

fl)  Eliminate  18  CFR  2.68.  157.22,  and 
157.29  because  they  concern  temporary 
emergency  transactions  under  contracts 
executed  prior  to  December  1,  1978,  that 
are  no  longer  taking  place; 

(21  Eliminate  Subpart  C  of  16  CFR  Part 
157  (exemption  of  emergency  sale 
arrangements),  and  add  emergency 
transaction  regulations  to  Part  284 
which  covers  the  other  types  of 
transactions  for  which  certificates  are 
not  required; 

(3)  Adopt  a  new  Subpart  I  in  Part  284 
(18  CFR  284.261-284.267)  that  would 
contain  all  emergency  transaction 
regulations,  better  define  "emergency." 
better  describe  the  types  of  transactions 
covered,  state  all  limitations  on 
emtrgoncy  transactjons.  and  specify  the 
terms,  cxmditions,  and  applicable  rates 
and  charges  for  sucfi  transactions:  and 

(41  Revise  the  emergency  transaction 
reporting  requirements  to  ensure  a 


15  I'  S  C  ~irf!c>  ngtC)  Sef  'p'm  no<e  2  and 
accumpanying  text  for  a  diecuatior  of  the  section 

"c,  requirements 
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concise  and  timely  flow  of  information 
and  to  eliminate  quarterly  reports  that 
are  no  longer  required. 

The  elimination  of  unnecessary 
regulations  and  the  addition  of 
emergency  transaction  regulations  to 
Subpart  I  will  have  several  positive 
impacts.  First,  companies  seeking  to 
engage  in  non-certificated  transactions 
will  benefit  from  having  to  consult  only 
one  unified  portion  of  the  Commission's 
regulations.  Second,  htigation  time  and 
expense  should  be  reduced  for  pipelines 
and  their  customers  because  the 
consolidation  and  clarification  of  the 
emergency.transaction  regulations - 
should  reduce  uncertainty  and 
ambiguity.  Third,  the  unified  regulations 
should  simpUfy  the  Commission's 
administration  responsibilities  and 
reduce  the  need  to  expend  agency 
resources  on  litigation  over  the 
application  of  the  emergency 
transaction  rules. 

II.  Background 

A.  Natural  Gas  Act 

Section  7  (c)  of  the  Natural  Gas  Act 
(NGA)' provides  that  every 
jurisdictional  natural  gas  company  must 
obtain  a  certificate  of  public 
convenience  and  necessity  before 
transporting  or  selling  gas  or 
constructing  or  operating  facilities  for 
those  purposes.  However,  section 
7(c)(1)(B)  provides  two  exceptions  to 
this  certificate  requirement:  one 
authorizing  the  issuance  of  a  temporary 
certificate  during  emergencies  pending  a 
determination  on  a  regular  application,' 
and  one  exempting  from  certificate 
requirements  "temporary  acts  or 
operations  for  which  the  issuance  of  a 
certificate  will  not  be  required  in  the 
public  interest."  The  latter  exception  is 
the  subject  of  this  rulemaking. 


'  15  U.S.C.  717f(c)(l)(A)  provides  in  relevant  part: 
No  natural-ga>  company  or  person  which  will  be 
a  natural-gas  company  upon  completion  of  any 
proposed  construction  or  extension  shall  engage  in 
the  transportation  or  sale  of  natural  gas.  subject  to 
the  jurisdiction  of  the  Commission,  or  undertake  the 
construction  or  extension  of  any  facilities  therefor, 
or  acquire  or  operate  any  such  facilities  or 
extensions  thereof,  unless  there  is  in  force  with 
respect  to  such  natural-gas  company  a  certificate  of 
public  convenience  and  necessity  issued  by  the 
Commission  authorizing  such  acts  or  operations. 

Clause  7(c)(1)(B)  provides  in  relevant  part: 
.  .  the  Commission  may  issue  a  temporary 
certificate  in  cases  of  emergency,  to  assure 
maintenance  of  adequate  service  or  to  serve 
particular  customers,  without  notice  or  hearing, 
pending  the  determination  of  an  application  for  a 
certificate,  and  may  by  regulation  exempt  from  the 
requirement  of  this  section  temporary  acts  or 
operations  for  which  the  issuance  of  a  certificate 
will  not  be  required  in  the  public  interest. 

^See  18  CFR  157.17  (1983)  (requirements  for  a 
temporary  emergency  certificate). 


Prior  to  the  enactment  of  the  NGPA. 
section  7(c)(1)(B)  was  the  only  authority 
for  the  sale  for  resale  of  surplus 
intrastate  gas  into  the  interstate  market 
without  jurisdictional  consequences  to 
the  seller.  Over  time,  the  Commission 
has  used  this  authority  under  section 
7(c)(1)(B)  to  promulgate  implementing 
regulations  (§§  2.68, 157.22  and  157.29). 
These  regulations  set  forth  the 
Commission's  policy  of  encouraging 
non-jurisdictional  local  distribution 
companies  and  intrastate  pipelines 
(including  Hinshaw  pipelines)*  to 
provide  temporary  emergency  gas  in 
interstate  commerce  for  up  to  60  days.' 
They  also  authorize  for  60  days  the 
construction  and  operation  of  facilities 
or  the  sale  or  transportation  of  natural 
gas  without  a  certificate  in  certain 
circumstances  of  emergency  or  other 
special  need.  The  regulations  require 
reports  to  be  filed  with  the  Commission 
describing  the  emerge.ncy  and  the 
transaction  involved." 

B.  Natural  Gas  Pa  J  icy  Act 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)' had  several  impacts  on  the 
emergency  provisions  of  the  Natural 
Gas  Act.  The  most  significant  impacts 
were  that  sections  311  and  312  of  the 
NGPA' provide  an  alternative  to  section 
7(c)  of  the  NGA  for  the  following 
transactions  in  interstate  commerce:  the 
interstate  and  intrastate  pipeline 
transportation  of  gas,  intrastate  pipeline 
sale  of  gas,  and  intrastate  pipeline 
assignment  of  gas  to  interstate  pipelines 
and  local  distribution  companies.  As  a 
result  of  the  NGPA,  therefore,  these 
transactions  no  longer  must  be  subject 
to  the  certificate  requirements  of  the 
NGA.  These  provisions  provide  express 
statutory  authority  for  the  sale  of 
surplus  intrastate  gas  in  the  interstate 
market  without  subjecting  the  seller  to 
NGA  jurisdiction. 

The  Commission's  interim 
regulations  •  implementing  the  NGPA 
effected  several  relevant  changes.  First, 
the  interim  regulations  phased  out  the 
Natural  Gas  Act  emergency  program 
covered  by  §§  2.68. 157.22  and  157.29; 
these  three  sections  were  preserved  only 
to  the  extent  that  they  applied  to  then- 


'See  sections  1(b)  and  1(c)  of  the  Natural  Gas 
Act,  15  U.S.C.  717  (b)  and  (c)  (1982).  Generally 
speaking,  these  sections  exempt  intrastate 
transportation  or  sale  of  natural  gas.  the  local 
distribution  of  natural  gas.  the  facilities  used  for 
such  distribution,  and  the  production  or  gathering  of 
natural  gas. 

MB  CFR  2.68  (1983). 
•18  CFR  157.22.  157.29  (1983). 
'15  U.S.C.  3301-3342(1982). 
•15U.S.C.  3371.  3372(1982). 
•47  FR  56448 JDec.  1. 1978)  (Docket  No.  RM79-3- 
00^.  ^ 


existing  contracts  for  emergency 
transactions.  '" 

Second,  the  interim  NGPA  regulations 
established  new  rules  for  the  emergency 
transactions  that  were  designed  to  be 
transitional  provisions  until  the 
Commission  gained  greater  experience 
with  the  NGPA  regulatory  structure.  " 
Among  other  aspects,  these  rules 
defined  the  emergency  transactions  that 
were  exempt  from  the  certificate 
requirements  of  section  7  of  the  NGA. 
described  the  nature  of  specific 
exemptions  allowed,  provided  the  terms 
and  conditions  applicable  to  the 
emergency  transactions^nd  established 
the  applicable  rates  a;iQ  charges.  '' 

Third,  the  intemrlregulations 
contained  thg^i^orting  requirements  for 
all  of  thejertiergency  transactions  under 
Sub^^arfC  of  18  CFR  Part  157  "  and 
ujjder  the  NGA  regulations  retained  in 
18  CFR  2.68, 157.22  and  157.29. '♦Under 
the  Subpart  C  provisions,  the 
participating  interstate  pipeline  must  file 
an  initial  report  within  48  hours  of 
delivering  the  gas.  describing  the 
emergency  and  resulting  transaction. 
The  regulations  also  contained  a 
requirement  for  a  report  at  the  end  of 
each  quarter  for  only  1979.  regarding 
details  of  emergency  transactions  that 
were  either  completed  or  in  progress  in 
that  year. 

Finally,  the  interim  regulations 
promulgated  rules  for  certain  types  of 
■  self-executing"  transactions  in  both 
routine  and  emergency  situations." 


"  18  CFR  157.46(1)  (1983)  defines  an  "existing 
emergency  transaction"  as  a  transaction  under 
§§2.68.  1.57.22.  or  157.29  pursuant  to  a  contract 
executed: 

(1)  Before  November  9. 1978.  in  the  case  of  a  sale 
which  is  a  first  sale  within  the  meaning  of  the 
.Natural  Gas  Policy  Act  of  1978:  or 

(2)  Before  December  1,  1978,  in  any  other  case. 
"See  Subpart  C  in  18  CFR  Part  157  (1983). 
"See  CFR  157.45-157.52  (1983). 

"See  18  CFR  157.51  (1983). 

"Section  2.68  requires  a  WTitten  statement  10 
days  after  the  emergency  commences,  and  another 
written  statement  within  10  days  after  the 
termination  of  the  emergency  concerning  details 
about  the  emergency  and  the  transaction.  Section 
157.22  requires  an  annual  report  describing  the 
transactions  and  §  157  29  requires  an  immediate 
telegram  or  letter  describing  the  circumstances  of 
the  transaction,  followed  by  a  written  statement 
within  ten  days  providing  the  details  of  the 
transaction.  Because  the  transactions  covered  by 
these  sections  ceased  sometime  after  the  NGPA 
was  enacted,  these  reporting  requirements  have  not 
been  used  for  several  years.  . 

"See  Subparts  B.  C.  and  E  of  18  CFR  Part  284 
(1983).  Although  Subpart  C  of  Part  157  and  Part  284 
both  permit  emergency  transportation  and  sale 
arrangements,  each  set  of  provisions  is  iinplementcd 
under  different  statutory  authority:  Subpart  C 
(which  specifically  requires  that  an  emergency 
exist)  under  the  Natural  Gas  Aci  and  Part  284  under 
the  NGPA  (See  §  157  45  and  5  284.3) 
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,  These  self-executing  transactions 
require  no  priotCommission  approval 
and  may  be  performed  for  a  period  of  up 
to  two  years."" 

After  issuing  these  interim  NGPA 
regulations,  the  Commission  established 
two  "blanket  certificate"  programs  in 
Subpart  (J  of  Part  2M  covering  the 
transportation,  sale,  and  assignment  of 
gas  for  periods  of  up  to  two  years. ''A 
blanket  certificate  under  Part  284  allows 
an  interstate  pipeline  to  transport  gas 
for  another  interstate  pipeline,  or  a  local 
distribution  company  or  Hinshaw 
pipeline  to  transport,  sell,  or  assign 
natural  gas  in  interstate  commerce. 
These  transactions  may  be  conducted 
without  prior  individual  authorization 
by  the  Commission.  The  promulgation  of 
the  additional  self-executing  provisions 
of  Subpart  D  and  the  blanket  certificate 
regulations  of  Subpart  G  is  not  reflected 
in  the  current  emergency  provisions. 

The  Commission  intends  this  Notice 
of  Proposed  Rulemaking  to  be  a  step 
toward  making  final  the  interim  NGPA 
regulations  pertaining  to  emergency 
natural  gas  transactions.  These 
proposed  revisions  should  correct  and 
clarify  the  regulations  in  response  to  the 
problems  the  Commission  has 
encountered  in  administering  the  • 
emergency  program  established  m  the 
interim  rule. 

MI.  Discussion  and  Summarv  of 
Proposed  Changes 

A.  Elimination  of  Ouldated Regulotiops 

The  Commission  proposes  to 
eliminate  §§  2.68. 157.22.  and  157  29. 
These  provisions  apply  to  contracts  for 
emergency  transactions  under  the  NGA 
that  were  executed  either  before 
November  9,  1978  in  the  case  of  a  first 
sale  of  gas,  or  before  December  1. 1978, 
tor  all  other  emergency  sales.  These 
contracts  governing  NGA  transactions 
were  essentially  superseded  by  passage 
of  the  NGPA,  and  are  no  longer  in  use 
because  no  pre-NGPA  emergency 
transactions  are  still  taking  place. 
Therefore,  the  provisions  pertaining  to 
them  may  be  deleted  from  the 
regulations 

B  Addition  of  Emergency  Transaction 
Regulations  to  New  Subpart  I  of  Part  2fl4 

The  Commission  also  proposes  to 
eliminate  §§157.45-157.52  from  Subpart 
C  and  replace  them  with  a  new  Subpart 
n  §  §  284.261-264.268)  in  Part  284. 
entitled  "Emergency  Natural  Gas  Sale, 


Transportation,  and  Exchange 
Transactions.    The  new  Subpart  1  would 
revise  and  update  the  current  provisions 
in  Subpart  C  of  Part  157  relating  to 
emergency  transactions  that  involve 
construction  and  operation  of  facilities. 
the  sale  or  transportation  of  natural  gas 
m  interstate  commerce,  or  exchange  of 
gas  for  emergency  purposes.  Following 
is  a  section-by-section  discussion  of  the 
proposed  emergency  provisions  in  new 
Subpart  1  of  Part  284. 

(1)  §  284.261— Purpose 

This  section  clarifies  that  Subpart  I 
prescribes  the  conditions  under  which  a 
part;cipant  who  engages  in  an 
emergency  natural  gas  transaction  in 
interstate  commerce  is  exempt  from  the 
certificate  requirements  of  section  7  of 
•the  Natural  Gas  Act.  This  provision  is 
similar  to  §  157  45  the  corresponding 
section  in  Subpart  C  that  would  be 
deleted  by  this  rule." 

(2)  §  284.262— Definitions 

This  section  more  narrowly  defines 
the  "emergency"  that  would  "trigger  an 
exemption  from  certificate  requirements. 
Under  the  current  defimbon  in 
§  15~  46(a).  there  need  only  exist  a 
situation  in  which  (a)  the  gas  supply  that 
is  available  or  expected  to  be  available 
would  require  an  affected  entity  to 
curtail  gas  on  its  system,  lb)  there  is  a 
sudden  unanticipated  loss  of  gas  supply 
or  increase  ;n  demand,  or  (c)  a  qualified 
purchaser,  in  good  faith,  needs  gas 
immediately  for  the  protection  of  life, 
health,  or  maintenance  of  physical 
property. 

The  Commission  has  found  that  the 
current  definition  of  emergency  is  too 
broad  and  has  prompted  the  use  of  the 
exemption  p.rovisions  under  Subpart  C 
of  Part  157  for  transactions  which 
should  be  conducted  as  certificated 
transactions" 

The  proposed  definition  of  emergency 
would  have  a  narrower  application  to 
help  curb  abuse  of  the  exemption.  The 
definition  is  divided  into  "pipeline 
emergency"  and  "curtailment 
emergencv."  Only  two  types  of  pipeline 
emergencies  would  be  recognized — first, 
a  "sudden,  unanticipated  loss  of  a 
recipient's  gas  supply"  (similar  to  the 
current  definition),  but  only  if  the  loss  is 


■'in  a  later  nile  »he  Coinirission  ppjmuigaled  ir 
Subpar*.  D  of  Pan  284  wii-exetutinj?  regulations  for 
inlra»late  saii^  of  Ras  .S«>  44  f-'R  12406  ;Mar.  7. 
19~9)  fDocke<  .No  RM"9-aol 

'■44  n<  68819  (Nov  W  1979' ;!>iike' No.  RM79- 
74,  Oraer  \o  aOJ:  45  FK  1  872  (Jan.  9. 1980)  (Docket 
No.  RM79-24.  Order  .No.  63). 


■••Section  isr  45  pi^vides  a  breakdovv-n  'jf 
transactions  according  to  wnether  they  are  covered 
In  Par'.  284  or  some  other  par'  of  the  rejmiations. 
Bwauae  the  emeraency  gas  pmvisioni  wouia  be  in 
Par!  284  \inaet  tms  propo»ed  ruie,  tftere  wouid  no 
longer  be  a  neec  for  a  breanaown 

"For  example  unoer  'he  rurrent  reguiabons, 
instead  of  using  otner  more  appropnale  pronsions. 
an  entity  may  use  the  emergency  prorision*  to 
purcnaae  emergency  gas  for  interniptibie-h'pe 
curtaiim«ii  simpiv  becanse  that  gas »»  cneaper  than 
an  aiternative  fuel. 


due  to  a  "failure  of  facilities."  and 
second,  an  "unantiapated  situatkMi"  in 
which  a  participant  determines,  in  good 
faith,  that  immediate  action  is  necessary 
to  protect  life  or  health,  to  maintain 
physical  prop>erty.  or  to  maintain 
scheduled  levels  of  storage  inventoriefl. 
This  second  type  of  pipeline  emergency 
is  similar  to  the  current  Subpart  C 
definition  except  that  the  proposed 
provision  is  more  restnctive  with  regard 
to  storage.  The  proposed  rule  allows  an 
emergency  to  be  claimed  only  to 
maintain  scheduled  levels  of  gas 
inventory,  rather  than  to  maintain 
deiiverability  from  storage  or  to 
replenish  storage  volumes,  as  does  the 
current  rule. 

A  "curtailment  emergency"  under  the 
proposed  rule  would  be  limited  to 
situations  in  which  a  pipeline  or 
distributor  experiences  actual  or 
imminent  curtailment  to  high  prionty 
end-users  or  to  persons  who  are  unable 
to  use  alternative  fue^s  and  whose 
operations  would  be  impaired  without 
purchase  of  emergency  gas.  The 
Commission  stresses  that  economic 
emergencies  are  not  recognized  under 
the  proposed  definiLion  of  emergency. 
Therefore,  the  price  of  alternative  fuel  is 
not  a  relevant  consideration.  This  more 
functionally-related  definition  is 
narrower  than  the  current  definition 
which  does  not  limit  the  emergency 
requirements  by  categories  of  end-users. 

A  new  definition  wouid  be  added  for 
"alternative  fuel."  It  would  be  any  fuel 
other  than  natural  gas.  including 
propane  In  the  case  of  an  eiectnc 
utility,  alternative  fuels  would  include 
power  purchased  from  another  utility. 

"Participants"  are  defined  as  the 
entities  that  are  ehgibie  to  use  these 
emergency  provisions  They  include  first 
sellers,  interstate  and  intrastate 
pipelines,  and  local  distribution 
companies  (mcluaing  Hinshaw 
pipelines).  This  simplified  definition 
encompasses  the  rurrent  Subpart  C 
definitions  of  "qualified  seller." 
"qualified  purchaser  "  "interstate 
pipehne."  and  "distribution  pipeline." 

The  proposed  definition  of 
emergency  natural  gas"  is  revised  to 
include  exchanges  This  will  allow 
elimination  of  the  current  definition  for 
"sale  of  emergency  natural  gas."  which 
addresses  exchanges  However,  the 
requirement  that  exchanges  be  paid 
back  within  180  days  after  termination 
of  deliveries  of  natural  gas  is  retained  in 
§  284.2641  b)(2)  of  the  proposed 
regulations 

Three  new  definitions  would  be  added 
to  clarify  the  regulations  First, 
■emergence  natur^i  gas  transactions"  is 
defined  as  the  sale,  transportation,  or 
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exchange  of  natural  gas  (including 
construction  and  operation  of  required 
facilities)  that  is  needed  to  alleviate  an 
emergency  and  that  is  not  anticipated  to 
extend  more  than  60  days.  "Emergency 
costs"  means  all  costs  paid  by  a 
recipient  for  emergency  gas,  including 
transportation  costs.  "Recipient"  is 
defined  to  include  both  a  purchaser 
when  a  sale  of  emergency  gas  under 
Subpart  I  is  involved  and  a  participant 
who  receives  gas  that  is  transported  or 
exchanged  whenever  an  actual  sale  is 
not  involved. 

(3)  §  284.263 — Emergency  transactions 
authorized  by  this  subpart 

Paragraph  (a)  of  this  section  states  the 
statutory  basis  for  the  certificate 
exemption— section  7(c)  of  the  NGA— 
and  provides  that  these  Subpart  I 
regulations  will  .lot  themselves  extend 
the  Commission's  NGA  jurisdiction 
regarding  emergency  transactions 
beyond  that  specified  in  the  subpart. 
This  limitations  section  is  similar  to 
provisions  in  §  157.47  (a)  and  (c)  of  the 
current  regulations.  This  paragraph  also 
provides  the  statutory  bases  for  the 
certificate  exemption:  section  7(c)(1)(b") 
of  the  NGA  for  first  sellers,  interstate 
pipelines  and  local  distribution 
companies  (including  Hinshaw 
pipelines),  and  section  311  of  the  NGPA 
for  intrastate  pipelines. 

Paragraph  (b)  includes  a  special 
provision  for  any  participant  who  may 
conduct  an  emergency  natural  gas 
transaction  under  this  subpart  and  who 
is  also  eligible  to  conduct  the  same 
transaction  under  the  self-executing  or 
blanket  certificate  authorizations  of  Part 
284  (which  do  not  require  an 
emergency).  The  participant  may  choose 
to  complete  the  transaction  under 
whichever  set  of  regulations  the 
participant  finds  most  appropriate. 
However,  the  proposed  rule  also  ensures 
that  participants  do  not  obtain  any  rate 
advantage  in  using  one  or  another  set  of 
regulations  in  Part  284.  (The  rate 
implications  are  discussed  in  greater 
detail  below,  under  §  284.266.) 
Participants  are  to  be  allowed  flexibility 
in  complying  with  non-certificate 
requirements  as  long  as  they  follow  an 
appropriate  set  of  regulations  to  effect 
the  transactions. 

Paragraph  (c)  combines  the  current 
provisions  in  paragraphs  (a)  and  (b)  of 
§  157.47  in  describing  eligible 
transactions  under  this  subpart. 
However,  the  proposed  rule  provides  a 
more  general  description  of  the 
transactions.  These  transactional 
descriptions  are  revised  from  the  current 
provisions  to  account  for  the 
implementation  of  the  more 
comprehensive  self-executing  provisions 


in  Subparts  B  through  E  of  Part  284  and 
the  blanket  certificate  provisions  of 
Subpart  G  of  Part  284. 

As  a  matter  of  format,  this  section 
clarifies  the  emergency  regulations  by 
including  in  one  pari  references  to  all  of 
the  provisions  by  which  a  participant 
could  be  exempt  from  NGA  certificate 
requirements.  This  should  assist 
participants  in  an  emergency  situation 
because  they  would  not  have  to  consult 
several  parts  of  the  regulations  to  ensure 
that  they  are  complying  with  all  of  the      ! 
applicable  requirements. 

(4)  §  284.264 — Terms  and  conditions  of 
emergency  transactions 

Paragraph  (a)  of  this  section  is  similar 
to  §  157.48(a)  in  that  both  provide  that 
participants  should  try  to  avoid  reliance 
on  the  emergency  gas  transactions,  if 
possible.  Both  provisions  also  require 
the  recipient  to  have  available  data 
showing  that  an  emergency  exists  or  is 
imminent." 

The  proposal  also  adds  three 
clarifying  provisions  to  paragraph  (a). 
The  first  would  prohibit  a  participant 
from  engaging  in  an  emergency 
transaction  if  this  participation  will 
render  the  participant  unable  to  provide 
adequate  service  to  its  existing 
customers.  The  second  would  prohibit  a 
participant  from  selling  emergency  gas 
under  this  subpart  if  the  participant  is 
simultaneously  purchasing  emergency 
gas.  The  third  outlines  the  Commission's 
enforcement  procedures.  These 
clarifications  will  enable  potential 
participants  to  more  easily  determine 
the  limitations  on  their  participation, 
and  will  indicate  the  types  of 
enforcement  responses  to  be  expected  if 
these  limitations  are  violated. 

Also,  three  provisions  would  be 
transferred  to  this  section  from 
§  157.48(d)(2).  One  provides  that  gas 
acquired  inadvertently  in  excess  of  that 
needed  for  a  curtailment  emergency  may 
be  used  for  general  system  supply 
transactions.  The  second  would  prohibit 
an  interstate  pipeline  from  receiving 
compensation  for  acting  as  a  broker  or 
agent  in  an  emergency  transaction. 
Third,  the  regulations  would  require  that 
the  recipient  of  emergency  gas  provide 
the  line  loss  and  fuel  volumes  required 
to  transport  the  emergency  gas  and  pay 
for  facilities  needed  to  be  constructed  to 
effect  the  emergency  gas 


transportation."  This  provision  is  more 
comprehensive  than  thexurrent 
provision,  which  requires  a  customer  to 
pay  for  the  compressor  station  fuel  and 
lost  or  unaccounted-for  gas.  This  is  to 
clarify  that  the  recipient  is  responsible 
for  all  costs  associated  with  acquiring 
the  gas.  ^ 

Paragraph  (b)  of  §  284.264,  regarding 
the  duration  of  the  emergency  gas 
transaction,  is  essentially  the  same  as 
§  157.48(b).  Both  provisions  limit  the 
emergency  transaction  period  to  60 
days,  with  the  possibility  of  one  60-day 
extension,  llowever.  if  a  transaction  is 
likely  to  extend  beyond  the  initial  60 
days,  the  Commission  emphasizes  that 
the  buyer  and  seller  should  use 
authority  other  than  Subpart  I  as  a  basis 
for  the  transaction." 

Paragraph  (b)  also  provides  a  pay- 
back provision  for  gas  that  is  received  in 
an  emergency  exchange.  Like 
§  157.48(b),  the  pay-back  period  is 
limited  to  180  days  following 
termination  of  delivery  of  the  exchange 
gas. 

(5)  §  284.265— Rate  treatment  by 
recipient 

This  section  addresses  how 
purchasers  of  emergency  natural  gas 
may  treat  the  costs  of  that  gas.  and  is 
similar  to  §  157.48(d)  of  the  current 
regulations.  The  proposed  rule  provides 
that  an  interstate  pipeline  that 
purchases  emergency  gas  for  a  pipeline 
emergency  may  roll-in  the  costs  of  that 
gas  to  Its  general  system  supply.  This 
clarifies  the  regulations,  which  currently 
provide  only  that  a  pipeline  may 
purchase  emergency  gas  for  general 
system  supply,  but  does  not  state  how 
the  gas  costs  may  be  treated.  {See 
§  157.48(d)(1).) 

In  a  curtailment  emergency,  however, 
a  pipeline  will  generally  not  be  able  to 
roll-in  the  cost  of  emergency  gas  to  all 
on-line  customers.  This  is  to  permit 
normal  market  signals  to  How  from  the 
incremental  gas  customers,  who  would 
otherwise  face  curtailments  to  their 
supplies  of  emergency  gas.  The  sole 
exception  to  this  rule  is  for  m.inimal 
amounts  of  gas  which  have  been 
inadvertently  purchased  in  excess  of  the 
volumes  needed  to  address  the 
curtailment  emergency.  Because  such 
volumes  would  automaticallv  enter  the 


"The  current  provisions  require  thai  the  recipient 
prtjvide  the  data  tc  the  interstate  pipeline  dehvering 
the  gas  in  time  for  the  pipeline  to  make  reports 
required  by  the  Commission  in  $  157.51.  The 
proposed  rule  does  not  key  this  information  to  any 
reports  by  the  interstate  pipeline;  instead  it  provides 
that  the  data  be  sufficient  "to  enable  another 
participant  to  form  a  good  faith  belief  that  an 
emergency  exists  or  is  imminent."     " 


"  Line  loss  and  fuel  volumes  may  be  sold  by  the 
provider  of  the  service. 

"  The  60-day  emergency  period  coincides  with 
the  holding  in  Consumers  Federation  of  America  v. 
F.P.C.,  515  F.2d  347.  352-353  (DC.  Cir.  1975).  The 
cojrt  prohibited,  as  too  long,  a  180-day  certificate 
exomption  period  under  section  7(c)  of  the  .\GA  and 
stated  that  section  7(c)  allows  only  a  narrow 
exception  to  tfie  certificate  requirement  to  deal  with 
temporary  emergencies. 
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system  supply  of  the  pipeline,  their  costs 
could  be  recoverable  through  the  roUed- 
in  method." 

Like  the  current  rule,  the  proposed 
section  provides  that  a  purchasing 
interstate  pipeline  either  may  directly 
assign  costs  to  customers  who  receive 
the  emergency  gas  or  may  establish  a 
separate  account  to  cover  costs  of  all 
emergency  gas  and  allocate  the  gas  on  a 
weighted,  average-cost  basis. 

The  proposed  rule  wculd  also  provide 
that  local  distribution  companies  that 
purchase  gas  under  Subpart  1  may 
directly  assign  the  gas  to  specific 
customers.  This  provision  clarifies  the 
Commission's  intent  to  exclude  end- 
users  as  eligible  purchasers  of 
emergency  gas.  Because  end-users  are 
served  by  pipelines  or  distributors  that 
may  assign  emergency  volumes  to 
specific  customers,  it  is  unnecessary  to 
include  end-users  as  eligible  purchasers 
under  this  rule.  Moreover,  "emergency  " 
is  defined  with  respect  to  pipelines  and 
distributors,  and  not  end-users.  This 
exclusion  docs  not  require  local 
distribution  companies  to  roll-in 
emergency  gas  costs  when  they  resell 
gas  to  end-users.  Rather,  it  merely 
requires  that  the  distributors  participate 
in  a  comprehensive  effort  to  respond  to 
the  emergency  within  the  context  of 
their  on-going  relationship  with  the  end- 
users. 

(6)  §  284.266— Rates  and  charges 

This  proposed  section  parallels 
current  §§  157.49  and  157.50.  However, 
when  possible,  the  Com.mission 
proposes  to  adopt  the  same 
methodology  for  determining  rates  and 
charges  in  emergency  transactions  that 
is  applied  under  the  self-implementing 
or  blanket  certificate  procedures  of  Part 
284.  Thus,  the  following  provisions 
would  apply:  for  transportation  of 
emergency  gas.  an  interstate  pipeline 
would  apply  the  rate  provisions  in 
§  284.103,  and  an  intrastate  pipeline 
would  apply  the  rate  provisions  in 
§  284.123  A  local  distribution  company 
(including  ?  Hinshaw  pipeline)  would 
apply  the  rate  provisions  of  §  264.123  if 
it  has  an  existing  rate  on  file  with  an 
appropriate  state  regulatory  agency  for 
city-gate  transportation  services,  or  the 
rate  provisions  in  §  284.222(e)(2)(u)  if  if 
has  no  such  rate  on  file.  The 
Commission  proposes  this  methodology 
for  transportation  by  a  local  distribution 
company  because  many  distributors  do 


"Any  pipeline  that  rolls-in  the  costs  of  gm 
piuxhaspH  in  a  curtailment  emergency  mj.?!  be 
prepared  to  documepi  the  reason  for  the  exceu 
P'jichases  The  pipehne  could  not.  therefore, 
purchase  any  significant  volumes  of  emergency  gas 
on  a  roUed-in  basis  in  response  to  a  curtailment 
emergency. 


not  have  an  approved  rate  that  recovers 
only  transmission  costs  without  also 
recovering  distribution  costs. 

Interstate  pipelines  (who  sales  are  not 
covered  by  blanket  certificate 
regulations)  would  base  their  rates  for 
sales  of  emergency  gas  on  applicable  or 
comparable  tariff  rates.  If  there  is  no 
tariff,  rates  would  be  based  on  the 
methodology  used  in  designing  rates  to 
recover  its  transmission  and  storage 
costs  and  its  current  purchased  gas 
adjustment.  This  is  similar  to  the  current 
methodology.  Finally,  intrastate 
pipelines  and  local  distribution 
companies  (including  Hinshaw 
pipeline*)  would  set  sale  rates  according 
to  the  provisions  in  §  284.144.  the  self- 
implementing  provisions  for  gas  sales  by 
intrastate  pipelines. 

Aside  from  the  reasonableness  of 
being  consistent  in  using  the  rates  and 
charges  provisions  from  the  blanket 
certificate  and  self-executing  provisions 
for  emergency  transactions  under 
Subpart  I,  the  Commission  is  also  doing 
so  because  many  of  these  transactions 
could  satisfy  the  requirements  for  all  of 
these  programs.  Use  of  the  same  rates 
and  charges  would  avoid  confusion. 
Moreover,  the  Commission  has  already 
made  its  "just  and  reasonable" 
determination  for  the  blanket  certificate 
program.  The  Commission  stresses  that 
implementing  the  new  emergency 
regulations  is  not  meant  either  to  alter 
any  current  rates  or  charges  or  to 
provide  an  incentive  for  using  Subpart  I 
to  attain  a  rate  advantage  not  found  in 
the  other  types  of  authorization  for  the 
transaction. 

Paragraph  (c)  is  virtually  identical  to 
the  current  §  157.48(cl.  It  prohibits  an 
interstate  pipeline  from  including  in  its 
jurisdictional  rate  base,  costs  associated 
with  facilities  installed  and  operated  in 
connection  with  an  emergency 
transportation  unless  the  pipeline 
obtains  a  section  7  certificate  for  the 
facilities.  This  is  intended  to  prevent  the 
emergency  provisions  from  being  used 
to  circumvent  the  normal  certificate 
requirements. 

The  Commission  proposes  to  delete 
§  157.49(b).  which  provides  a  rebuttable 
presumption  of  prudence  for  emergency 
purchases  to  the  extent  that  the  rates  do 
not  exceed  the  maximum  lawful  price 
specified  under  section  102  of  the 
NGPA."The  Commission  believes  that 
there  is  no  longer  a  significant  reason 
why  a  rebuttable  presumption  of 
prudence  should  apply  to  section  102 
price  levels  (which  may,  in  fact,  set  too 
high  a  standard  in  today's  market)  as 


"Section  102  gas  includes  new  natural  gas  and 
certain  gas  produced  from  old  leases  on  the  Outer 
Continental  Shelf.  See  15  U.S.C.  3312  (1982). 


opposed  to  the  level  for  another  type  of 
gas.  Moreover,  as  the  Commission 
stated  in  its  interim  rule  promulgating 
J  157.48,  "nothing  in  thif  section  will 
operate  to  preclude  an  interstate 
pipeline  from  availing  itself  of  the 
opportunity  to  establifh  that  a  rate  in 
excess  of  the  new  ncturai  gas  price  was 
prudent  in  the  circumstances."  (43  FR 
56532.)  To  the  extent  that  an  emergency 
purchase  is  a  first  sale  or  an  NGPA 
section  311(b]  sale,  it  is  already 
governed  by  the  statutory  guarantee  of 
cost  pass-through  in  NGPA  section 
601(c)(2).  Given  these  o;her  statutory 
guarantees  and  the  absence  of  record 
support  for  a  section  102  price,  the 
presumption  of  prudence  can  be 
removed  from  the  regulations  without 
significant  effect. 

(7)  §  284.267 — Reporting  requirements 

The  reporting  requirements  now  found 
in  §  157.51  would  be  reorganized  and 
clarified.  The  Commission  would 
continue  to  require  a  ffport  within  48 
hours  after  the  deliveries  of  emergency 
gas  commence,  but  the  proposed  rule 
would  require  a  48-hour  telegra^ihic 
report  rather  than  the  written  report 
now  allowed.  The  Commission  believes 
that  it  would  be  more  effective  and  less 
burdensome  for  a  participant  to  send  a 
telegrani  under  em.ergcricy  conditions 
than  to  prepare  and  send  a  written 
report. 

The  Commission  would  ai;,o  meke  the 
reporting  requirements  clearer  by 
dividing  them  into  sales  requirements, 
transportation  requirements,  and 
exchange  requirements.  The 
Commission  would  request  much  of  the 
same  data  about  each  transaction  that  it 
currently  requests  under  S  157.51.  These 
data  include  the  specific  nature  and 
anticipated  duration  of  the  emergency, 
the  amount  of  gas  to  be  purchased  or 
transported  on  a  daily  basis,  the  names 
of  the  sellers,  transporters,  and  any 
assignee,  and  the  price. 

The  proposed  rule  would  also  require 
the  following  additional  data  for  each 
\\'pe  of  transaction:  a  statem,ent  that  the 
report  is  made  under  S  284.267,  the  date 
the  transaction  began,  the  total  amount 
of  emergency  gas  expected  to  be  moved 
in  the  transaction,  and  the  identity  of  ell 
participants  involved.  Tlie  proposed  rule 
would  also  require  similar  data 
pertaining  to  exchanges  (except  that, 
instead  of  the  price  for  the  gas,  the 
regulations  would  require  data  on 
whether  the  exchange  is  simultaneous  or 
deferred).  The  rule  would  require  a 
statement  of  the  redelivery  schedule  and 
any  imbalances  in  the  volumes,  whether 
the  exchange  is  on  a  thermal  or 
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volumetric  basis,  and  the  rates  or 
charges  for  the  exchange  service. 
The  additional  data  should  not 
significantly  increase  the  reporting 
burden  of  the  affected  participants.  All 
of  th:s  information  is  readily  available 
to  the  recipient  of  the  gas  and  can  be 
reported  quicl<ly  and  without  undue 
detail. 

The  termination  report  under 
proposed  §  284.267(b)  would  be  a  new 
requirement. "Three  sworn  copies  of  the 
termination  report  would  be  required  30 
days  after  the  emeraency  transaction 
e-^.ds  and  stiuuld  include  the  following 
infonridtion:  a  description  of  the 
emergency  transaction,  including 
whether  it  was  a  pipeline  or  curtailment 
emergency,  the  date  it  began  and  ended: 
the  date  of  the  48-hour  report;  the  way 
the  emergency  was  resolved;  any 
corrections  to  the  initial  telegraphic 
report  or  a  statement  that  it  is  correct; 
the  volumes  delivered  and 
compensation  received  for  the 
emergency  g.is;  hnw  the  compensation 
was  determined:  the  volumes  of  natural 
gas  that  were  assigned:  the  total  volume 
m  system  supply:  any  information 
supplied  to  other  participants  that  an 
emergency  existed  or  was  imminent: 
and  a  statement  that  ihe  circumstances 
demonstrated  that  the  emergency 
existed  or  was  imminent  so  as  to  qualify 
as  an  emergency  transaction,  and  that 
the  emergency  was  carried  out  under 
Subpart  I. 

Like  the  telegraphic  report,  the  30-day 
termination  report  would  require  data 
that  should  be  readily  available  to  a 
participant,  because  it  is  essentially  a 
final  version  of  the  data  previously  sent 
in  the  48-hour  telegraphic  report.  The  30- 
day  report  also  does  not  mandate  any 
considerable  amount  of  detail.  Most  of 
the  information  could  be  provided  in  a 
few  phrases  or  lines.  The  Commission 
believes  that  the  termination  report  is 
necessary  to  its  effective  administration 
of  Part  284  in  light  of  incidents  where 
emergency  transactions  may  have  been 
used  improperly  to  circumvent  NGA 
certificate  requirements.  The  small 
burden  associated  with  this  report  is 
considerabily  outweighed  by  the 
Commission's  administrative  and 
enforcement  needs, 

(8)  §  284.268— Waiver 

This  provision  is  identical  to  §  157.52. 
which  allows  the  Commission  the 
flexibility  to  waive  any  of  the 
emergency  transaction  requirements  "to 


^The  quarterly  report  preacribfd  under 
J  157  51(b|  was  required  to  be  filed  only  al  the  end 
of  each  calendar  quarter  in  19-9  This  report  is  still 
prescnbed  in  the  regulations. 


the  extent  required  by  the  public 
interest." 

IV.  Regulatorj  Flexibility  Act  Statement 

The  Regulatory  Flexibility  Act.  section 
3.  5  U.S.C.  8m-€12  (Supp.  V  1981), 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that,  if  promulgated, 
would  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  Commission  is  not 
required  to  make  such  analyses  if  a 
proposed  rule  would  not  have  such  an 
im.pact. 

Most  of  the  pipeline  companies 
affected  by  tliis  rule  do  not  fall  within 
the  RFA's  definition  of  small  entity.^* 
Some  local  distribution  companies  may 
meet  the  small  entity  definition. 
However,  the  accounting,  filing,  and 
reporting  burdens  on  all  of  the  entities 
affected  by  the  rule  would  either  remain 
about  the  same  or  would  be  increased 
by  a  very  smell  degree.  The  associated 
costs  that  would  be  incurred  by 
participants  to  emergency  transactions 
are  likely  to  be  insignificant. 
Conversely,  the  reporting  requirements 
should  be  easier  to  understand  and 
tomplete.  The  Commission  is  revising 
these  reporting  requirements  only  where 
its  administrative  and  enforcement 
experience  has  shown  a  need  to  do  so. 
In  addition,  any  increased  compliance 
burden  should  be  offset  by  the 
clarifications  and  consolidations  made 
in  this  rule.  For  example,  the 
substitution  of  a  brief  48-hour 
telegraphic  report  for  a  more 
burdensome  written  report  will  probably 
reduce  .the  overall  time  and  resources 
that  must  be  spent  by  transaction 
participants. 

For  these  reasons,  the  Commission 
does  not  believe  that  the  impact  of  this 
rule  will  be  economically  "significant." 
at  least  within  the  meaning  of  the  RFA. 
Pursuant  to  section  605(b)  of  the  RFA, 
therefore  the  Commission  certifies  that 
this  rule,  if  promulgated,  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

V.  Paperwork  Reduction  Act  Statement 

The  Paperwork  Reduction  Act  (PRA), 
44  U.S.C.  3501-35208  (Supp.  IV  1980)  and 
the  Office  of  Management  and  Budget's 
(OMB)  regulations,  to  be  codified  at  5 
CFR  1320.13  (1983).  require  that  OMB 
approve  certain  information  collection 

="  5  U.S.C.  801(3)  citing  to  secUon  3  of  the  Small 
Business  Act.  15  I'  S.C  632  {Supp  V  1981).  Section  3 
of  the  Small  Business  Act  defines  "small-business 
concern"  as  «  bu»iness  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation.  See  also.  SBA  s  revised  Small 
Business  Size  Standards.  49  FR  5024  (Feb.  9. 1984) 
(to  the  codified  13  CFR  Part  121). 


requirements  imposed  by  agency  rule. 
The  proposed  information  collection 
requirements  of  this  rule  are  being 
submitted  to  OMB  for  its  approval. 
Interested  persons  can  obtain 
information  on  these  provisions  by 
contacting  the  Office  of  the  General 
Counsel.  Rulemaking  and  Legislative 
Analysis  Division.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426  (Attention:  Cathy  Ciaglo,  (202) 
257-8033).  Comments  on  the  information 
collection  provisions  of  this  rule  can  he 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  (Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commission). 

VL  Written  Comment  Procedure 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
and  other  information  concerning  the 
matters  set  out  in  this  notice.  An  original 
and  14  copies  of  such  comments  should 
be  filed  with  the  Commission  by 
November  5,  1984.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatorv  Com.mission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC.  20426  and  should  refer 
to  Docket  No.  RM83-31-000. 

All  written  submis.sions  in  this 
rulemaking  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  public  inspection  at  the 
Commission's  Division  of  Public 
Information,  Room  1000.  825  North 
Capitol  Street,  NE.,  Washington.  D.C 
20426,  during  regular  business  hours. 

List  of  Subjects 

18  CFR  Part  2 

Pipelines. 
18  CFR  Part  157 

Natural  gas. 
W  CFR  Part  284 

Natural  gas. 

In  consideration'of  the  foregoing,  the 
Commission  proposes  to  amend  Parts  2, 
157  and  284,  Chapter  I,  Title  18,  Code  of 
Federal  Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Keaneth  F.  Plumb, 
Secretary. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

§2.68    [Removed] 

1.  Part  2  is  amended  by  removing 
§2.68. 
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(Natural  Gas  Act.  15  U.S.C.  717-717w  (-1982). 
as  amended;  Natural  Gas  Policv  Act  of  1978, 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  Organization  Act,  42  U.S.C.  7101-7352 
(1982);  Executive  Order  .N'o.  12009.  3  CFR  142 
(1978)1 

PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

2.  Part  157  is  amended  as  follows: 

(a)  The  authority  citation  for  Part  157 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982).  as  amended:  Natural  Gas  Policy 
Act  of  1978.  15  use.  3301-3432  (1982): 
Diipartment  of  Enen^y  Organization  Act,  42 
U.S.C.  7101-7352  (1982);  Executive  Order  No. 
12009,  3  CFR  142  (1978). 

§5  157.22,  157.29  and  §§157.45—157.52 
[Removed] 

(b)  Sections  157.22, 157,29.  and 
§§157.45  through  157,52  are  removed. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

3.  Part  284  is  amended  as  follows: 

(a)  The  authority  citation  for  Part  284 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  11982),  as  amended;  Natural  Gas  Policy 
Act  of  1978,  15  U.S.C.  3301-3432  (1982): 
Department  of  Enorgv  Organization  Act.  42 
U.S.C  7101-7352  (1982):  Executive  Order  No. 
12009,  3  CFR  142  (1978). 

(b)  A  new  Subpart  I  is  added  to  read 
as  follows: 

Subpart  I— Emergency  Natural  Gas  Sale, 
Transportation,  and  Exchange  Transactions 

Sec. 

284.261  Purpose 

284.262  Defmitions. 

284.263  Emergency  transactions  authorized 
by  this  subpart, 

284.264  Terms  and  conditions, 

284.265  Rate  treatment  by  recipient. 

284.266  Rates  and  charges. 

234.267  Reporting  requirements, 

284.268  Waiver, 

Subpart  I— Emergency  Natural  Gas 
Sale,  Transporation,  and  Exchange 
Transactions 

§  264.261     Purpose. 

This  subpart  prescribes  the  conditions 
under  which  a  participant  who  engages 
in  an  emergency  natural  gas  transaction 
in  interstate  commerce  is  exempt  from 
the  certificate  requirements  of  section  7 
of  the  Natural  Gas  Act. 


§284.262    Ovfinmons. 

For  purposes  of  this  subpart: 

(a)  "Emergency"  means  a  pipeline 
emergency  or  curtailment  emergency, 

(1)  "Pipeline  emergency"  means  (i)  a 
sudden,  unanticipated  loss  of  a 
recipient's  natural  gas  supply  caused  by 
a  failure  of  facilities;  or  (ii)  an 
unanticipated  situation  in  which  a 
participant,  in  good  faith,  determines 
that  immediate  action  is  required  to 
protect  life  or  health,  to  maintain 
physical  property,  or  to  maintain 
scheduled  levels  of  natural  gas  storage 
inventories. 

(2)  "Curtailment  emergency    means  a 
situation  experienced  by  a  pipeline  or 
distributor  in  which  there  is  an  actual  or 
imminent  threat  of  a  curtailment  of 
natural  gas  deliveries  to  any  person  who 
uses  natural  gas: 

(i)  In  a  residence; 

(ii)  In  a  commercial  establishment  in 
amounts  less  than  50  Mcf  of  natural  gas 
on  a  peak  day.  as  defined  m  18  CFR 
§  281,203[a)(9); 

(iii)  In  any  hospital  or  school,  as 
defined  in  18  CFR  §  2ai,203(a)  (10)  and 
(11),  or 

(iv)  In  any  other  use  if  '.his  person: 

(A)  Does  not  have  installed  facilities 
for  using  alternative  fuels,  or  adequate 
supplies  of  alternative  fuels  are  not 
available,  and 

(B)  Has  operations  that  would  be 
impaired  but  for  the  receipt  of 
emergency  natural  gas. 

(b)  "Alternative  fuel"  means  any  fuel 
(including  propane),  other  than  natural 
gas,  regardless  of  price.  In  the  case  of  an 
electric  utility,  power  that  is  purchased 
from  another  utility  shall  be  considered 
an  alternatne  fuel. 

(c)  "Em>ergpncy  natural  gas"  means 
natural  gas  sold,  transported,  or 
exchanged  in  an  emergency  natural  gas 
transaction, 

(d)  "Emergency  natural  gas 
transaction"  means  the  sale, 
transportation,  or  excnange  of  natural 
gas  (including  the  construction  and 
operation  of  necessary  facilities) 
conducted  pursuant  to  this  subpart 
which  is: 

(1)  Necessary  to  alleviate  an 
emergency,  and 

(2)  Not  anticipated  to  extend  for  more 
than  60  days  in  duration, 

(e)  "Emergency  costs"  means  the 
amount  paid  by  a  recipient  for 
emergency  natural  gas  and  all 
associated  costs,  including  all 
tiansportation  costs. 

(f)  "Participant"  means  any  first  seller. 
interstate  pipeline,  intrastate  pipeline,  or 
local  d'.stribution  company  (including  a 
Hinshaw  pipeline!  that  participates  in 
an  emergency  natural  gas  transaction 
under  this  subpart. 


(g)  "Recipient"  means: 

(1)  In  the  case  of  the  sale  of 
emergency  natural  gas,  the  purchaser  of 
such  gas,  or 

(2)  In  the  case  of  a  transportation  or 
exchange  of  emergency  natural  gas 
when  there  is  no  sale  of  emergency 
natural  gas  under  this  subpart,  the 
participant  who  receives  the  transported 
gas. 

(h)  "Hinshaw  pipeline"  means  a 
pipeline  that  is  exempt  from  the  Natural 
Gas  Act  jurisdiction  of  the  Commission 
by  reason  of  section  1(c)  of  the  Natural 
Gas  Act. 

§  284.263    Emergency  transactlona 
authorized  by  thia  subpart 

(a)  Exemption  from  section  7  of 
Natural  Gas  Act.  Any  participant  who 
engages  in  an  emergency  natural  gas 
transaction  is  exempt  from  the 
requirements  of  section  7  of  the  Natural 
Gas  Act  if  the  transaction  is  conducted 
in  accordance  with  this  subpart. 
Participation  in  any  emergency  natural 
gas  transaction  shall  not  subject  any 
participant  to  the  jurisdiction  of  the 
Commission  under  section  7  of  the 
Natural  Gas  Act  except  to  the  extent 
such  transaction  is  provided  for  in  this 
subpart, 

(1)  A  first  seller,  interstate  pipeline  or 
local  distribution  company  is  exempt 
from  section  7  of  the  Natural  Gas  Act  by 
authority  of  section  7(c)(1)(B)  of  the 
Natural  Gas  Act. 

(2)  An  intrastate  pipeline  is  exempt 
from  section  7  of  the  Natural  Gas  Act  by 
authority  of  section  311  of  the  NGPA, 

(b)  Election  by  participant.  If  any 
participant  m  an  emergency  natural  gas 
transaction  is  also  authorized  to  conduct 
the  transaction  under  any  other  subpart 
under  which  to  conduct  the  transaction. 

(c)  Covered  transactions — (1)  Sales. 
.^ny  first  seller,  interstate  pipeline, 
intrastate  pipeline,  or  local  distribution 
company  (including  a  Hinshaw  pipeline) 
may  sell  emergency  natural  gas  to  any 
interstate  pipeline  or  local  distribution 
company  for  a  period  not  to  exceed  60 
days. 

(2)  Transportation.  Any  interstate 
pipeline,  intrastate  pipeline,  or  local 
distribution  company  (including  a 
Hinshaw  pipeline)  may  transport  natural 
gas  for  any  participant  for  a  period  not 
to  exceed  60  days.  For  purposes  of  this 
subpart,  transportation  includes 
exchange,  except  as  otherwise  provided. 

§  284.264    Terms  and  conditions. 

(a)  General  conditions.  (1) 
Participants  should  make  every 
reasonable  attempt  to  minimize  or,  if 
possible,  to  avoid  reliance  upon 
emergency  natural  gas  transactions. 
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(2)  Before  deliveries  of  emergency 
natural  gas  commerce,  a  responsible 
official  of  the  recipient  shall  supply  any 
other  participants  in  the  emergency 
natural  gas  transaction  with  sufficient 
information  to  enable  the  participant  to 
form  a  good  faith  belief  that  an 
emergency  exists  or  is  imminent. 

(3)  No  participant  may  engage  in  an 
emergency  natural  gas  transaction  if  its 
participation  wilJ  render  the  participant 
unable  to  provide  adequate  service  to  its 
existing  customers. 

(4)  A  participant  may  not  sell 
emergency  natural  gas  if,  during  the 
term  of  the  sale,  the  participant  is  also 
purchasing  emergency  natural  gas  from 
another  participant  under  this  subpart. 

(5)  If  the  Commission  determines  that 
a  participant  has  engaged  in  an 
emergency  natural  gas  transaction  but 
has  failed  to  comply  with  the  conditions 
of  this  subpart,  the  Commission  shall 
provide  notice  and  opportunity  for 
hearing  and  then  may  take  appropriate 
action  to  ensure  compliance.  In  addition 
to  any  other  remedies  for  a  failure  to 
comply,  the  Commission  may  declare 
such  participant  ineligible  to  engage  in 
further  emergency  natural  gas 
transactions  under  this  subpart. 

(6)  If  a  purchasing  interstate  pipeline 
acquires  emergency  natural  gas  that 
exceeds  the  volumes  necessary  to  avoid 
a  curtailment  emergency  of  its  direct 
assignment  customers,  the  balance  may 
be  used  for  general  system  supply.  It  is 
expected  that  such  excess  emergency 
natural  gas  volumes  will  be  small  and 
that  purchasing  participants  will  make 
every  reasonable  attempt  to  balance 
assignments  with  supplies. 

(7)  An  interstate  pipeline  shall  not 
receive  compensation  from  any  person 
when  acting  as  a  broker  or  agent  for 
another  participant  or  customer  in  an 
emergency  natural  gas  transaction. 

(8)  The  recipient  of  emergency  natural 
gas  shall: 

(i)  Provide  line  loss  and  the  fuel 
volumes  required  to  transport  the 
emergency  natural  gas;  and 

(ii)  Pay  the  facilities  required  to  be 
constructed  to  conduct  the  emergency 
natural  gas  transaction. 

(b)  Duration — (1)  Emergency  sale  or 
transportation.  An  emergency  natural 
gas  transaction  shall  be  limited  to  a 
period  of  not  more  than  60  consecutive 
calendar  days,  except  that  such 
transaction  may  be  continued  for  an 
additional  period  of  not  more  than  60 
consecutive  days  if: 

(i)  Fifteen  days  prior  to  the  end  of  the 
initial  60-day  period,  the  recipient  of 
emergency  natural  gas  files  a  petition 
that: 

(A)  Describes  fully  the  continued 
emergency. 


(B)  Requests  a  waiver  of  the  initial  60- 
day  limitation  and  permission  for  an 
extension  of  the  transaction  for  an 
additional  60  days;  and 

(ii)  Within  the  15-day  period,  the 
Commission  does  not,  by  order,  prohibit 
continuation  of  the  emergency  natural 
gas  transaction  for  the  additional  60-day 
period.  If  a  transaction  is  likely  to 
extend  beyond  60  days,  the  participants 
should  use  authority  other  than  this 
subpart  to  effect  the  transaction. 

(2)  Redelivery  in  emergency 
exchange.  The  redelivery  of  emergency 
natural  gas  in  an  exchange  shall  occur 
within  180  consecutive  days  following 
the  termination  of  deliveries  of  the 
emergency  natural  gas. 

§  284^S    Rat*  treatment  by  recipient 

(a)  Interstate  pipe/ine.  An  interstate 
pipeline  that  purchases  emergency 
natural  gas  shall: 

(1)  Treat  the  cost  of  such  purchases  as 
a  natural  gas  cost  and  roll  it  into  the 
cost  of  the  pipeline's  general  system 
supply  (except  that  the  pipelines  may 
only  roll-in  those  costs  from  a 
curtailment  emergency  that  are 
associated  with  the  volumes  acquired  in 
excess  of  the  amount  needed  for  the 
emergency), 

(2)  Directly  assign  the  costs  to  the 
customer  that  receives  the  emergency 
natural  gas,  or 

(3)  Establish  a  separate  account  to 
cover  the  emergency  costs  for  all  of  its 
customers  that  receive  emergency 
natural  gas  and  allocate  costs  in  that 
account  to  the  individual  assignment 
customers  on  a  weighted,  average-cost 
basis. 

(b)  Local  distribution  company.  A 
local  distribution  company  that 
purchases  emergency  natural  gas  may 
directly  assign  the  costs  of  such 
purchase  to  the  customer  that  receives 
the  emergency  natural  gas. 

§  284.266    Ratea  and  charges. 

(a)  Transportation  rates — (!) 
Interstate pipeJine.  Rates  and  charges 
for  the  transportation  of  emergency 
natural  gas  by  interstate  pipelines  shall 
be  determined  in  accordance  with 
§  284.103. 

(2)  Intrastate  pipeline.  Rates  and 
charges  for  the  transportation  of 
emergency  natural  gas  by  an  intrastate 
pipeline  company  shall  be  determined  in 
accordance  with  §  284.123. 

(3)  Local  distribution  company,  (i)  A 
local  distribution  company  that  has  an 
existing  rate  on  file  with  an  appropriate 
state  regulatory  agency  for  city-gate 
transportation  services  shall  determ.ine 
its  rates  and  charges  in  accordance  with 
§  284.123. 


(ii)  A  local  distribution  company  that 
does  not  have  an  existing  rate  on  file 
with  an  appropriate  state  regulatory 
agency  for  city-gate  transportation 
services  shall  determine  its  rates  and 
charges  (per  unit  volume  of  emergency 
natural  gas  transported)  in  accordance 
with  §  284.222(e)(2)(ii). 

(b)  Saie  rates — (1)  Interstate 
pipelines.  An  interstate  pipeline  shall 
determine  its  rates  for  sales  under  this 
subpart  according  to  a  tariff  that  covers 
this  type  of  service.  If  no  rate  is  on  file 
in  a  tariff  for  this  type  of  service,  the 
interstate  pipeline  shall  determine  its 
rates  according  to  the  methodology  used 
in  designing  rates  to  recover  its 
transmission  and  storage  costs  and  its 
current  purchased  gas  cost. 

(2)  Intrastate  pipelines  and  local 
distribution  companies.  An  intrastate 
pipeline  or  local  distribution  company 
shall  determine  its  rates  for  sales  under 
this  subpart  in  accordance  with 
§  284.144. 

(c)  Costs  excluded  from  rate  base.  No 
interstate  pipeline  shall  include  in  its 
jurisdictional  rate  base  any  cost 
associated  with  facilities  installed  and 
operated  in  connection  with  an 
emergency  natural  gas  transaction 
unless  a  certificate  of  public 
convenience  and  necessity  has  been 
issued  authorizing  the  costs.  Absent  a 
certificate,  these  facilities  may  only  be 
used  to  conduct  emergency  natural  gas 
transactions  or  transactions  authorized 
under  section  311  of  the  NGPA. 

§  284.267    Reporting  requirements. 

(a)  Forty-eight  hour  report — (1)  Sales. 
Within  48  hours  after  deliveries  of 
emergency  natural  gas  commence,  the 
purchasing  participant  shall  notify  the 
Commission  by  telegram  of  the  sale, 
stating,  in  the  following  sequence: 

(i)  That  the  telegram  is  for  an 
emergency  transaction  under  §  284.267; 

(ii)  The  date  deliveries  commenced; 

(iii)  The  specific  nature  (i.e.,  pipeline 
or  curtailment)  and  anticipated  duration 
of  the  emergency; 

(iv)  The  total  amount  and  average 
daily  amount  of  emergency  natural  gas 
to  be  purchased  during  the  term  of  the 
transaction; 

(v)  The  purchase  price  of  the  gas; 

(vi)  The  transportation  rate;  and 

(vii)  The  identity  of  all  participants 
involved  in  the  transaction,  including 
any  customers  to  whom  the  emergency 
natural  gas  is  to  be  assigned. 

(2)  Transportation  (excluding 
exchanges).  Within  48  hours  after 
deliveries  corajnence  in  an  emergency 
natural  gas  transaction  which  does  not 
involve  the  sale  of  emergency  natural 
gas,  the  recipient  of  emergency  natural 
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gas  shall  notify  the  Commission  by 
telegram  of  the  transportation,  staling. 
Ill  the  following  sequence: 

(i)  That  the  telegram  is  for  an 
emergency  transaction  under  §  284.267; 

(ii)  The  date  deliveries  commenced; 

(iii)  The  specific  nature  [i.e..  pipeline 
or  curtailment)  and  anticipated  duration 
of  the  emergency; 

(iv)  The  total  amount  and  average 
daily  amount  of  emergency  natural  gas 
to  be  transported  during  the  term  of  the 
transaction; 

(v)  The  transportation  rate;  and 

(vi)  The  identity  of  all  the  participants 
involved  in  the  transaction. 

(3)  Exchanges.  Within  48  hours  after 
an  exchange  transaction  for  emergency 
natural  gas  commences,  the  initial 
recipient  of  the  exchange  volumes  shall 
notify  the  Commission  by  telegram  of 
the  exchange,  stating,  in  the  following 
sequence: 

(i)  That  the  telegram  is  for  an 
emergency  transaction  under  §  284.267; 

(ii)  The  date  the  exchange 
commenced; 

(iii)  The  specific  nature  {i.e..  pipeline 
or  curtailment)  and  anticipated  duration 
of  the  emergency; 

(iv)  The  total  amount  and  average 
amount  of  emergency  natural  gas  to  be 
exchanged  during  the  term  of  the 
transaction; 

(v)  The  identity  of  all  participants 
mvolved  in  the  transaction: 

(vi)  Whether  the  exchange  is 
simultaneous  or  deferred:  the  redelivery 
schedule  of  the  volumes,  or  any 
imbalances  in  the  volumes; 

(vii)  Whether  the  exchange  is  on  a 
thermal  or  volumetric  basis;  and 

(viij)  The  rates  or  charges,  if  any.  for 
the  exchange  service. 

(b)  Termination  report.  Within  thirty 
days  after  the  emergency  transaction 
ends,  the  participant  who  received  the 
emergency  natural  gas  shall  file  with  the 
Commission  a  sworn  statement  and  two 
conformed  copies  thereof,  which  shall 
include  the  following  information  in  the 
following  sequence; 

(1)  A  description  of  the  emergency 
transaction,  including  whether  it  was  a 
pipeline  or  curtailment  emergency 
transaction;  the  commencement  and 
termination  date;  the  date  of  the  48-hour 
report,  and  the  method  of  resolving  the 
emergency; 

(2)  Any  corrections  to  the  48-hour 
report  information  supplied  to  the 
Commission  under  paragraph  (a)  of  this 
section  or  a  statement  that  the 
information  was  correct; 

(3)  The  volumes  of  the  emergency 
natural  gas  delivered  during  the 
transaction; 

(4)  The  total  compensation  received 
by  the  seller  for  the  emergency  sale; 


(5)  The  total  compensation  paid  for 
the  emergency  natural  gas 
transportation  or  exchange  service,  if 
any; 

(6)  The  methods  by  which  such 
compensation  was  derived; 

(7)  The  volumes  of  natural  gas 
assigned  and  the  total  volumes  included 
in  system  supply; 

(8)  The  information  supplied  to  any 
other  participant  pursuant  to 

§  284. 264(a)(2):  and 

(9)  A  statement  that  the  emergency 
natural  gas  transaction  was  carried  out 
in  accordance  with  this  subpart,  and 
that  identifies  the  circumstances 
demonstrating  an  emergency  existed  or 
was  imminent  so  as  to  require  an 
emergency  natural  gas  transaction 

§  284.2«8    Waiver. 

The  Commission  may.  by  order,  waive 
the  requirements  of  this  subpart  in 
connection  with  any  emergency  natural 
gas  transaction  to  the  extent  required  by 
the  public  interest. 

!FP  Dor  »+-;.-t4«;  Filrd  9-^-84,  845  »ml 
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18  CFR  Part  271 

[Docket  No.  RM79-76-232;  Texas— 40] 

High-Cost  Gas  Produced  From  Tight 
Formations;  Texas 

agency:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Pohcy  Act  of  1978,  15  U.SC.  3301-3432 
(1982).  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5).  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271  703  (1983)).  This  rule  estabhshed 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  Railroad 
Commission  of  Texas  that  the  Strawn 
Formation  be  designated  as  a  tight 
formation  under  §  271.703(d]. 

date:  Comments  on  the  proposed  rule 
are  due  on  October  15,  1984 


Public  Hearing:  No  public  hearing  ia 
scheduled  in  this  docket  at  yet.  Written 
requests  for  a  public  hearing  are  due  on 
September  14. 1984. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street 
NE.,  Washington,  DC.  20426. 

FOR  RNrrHCR  mPORMATtON  COMTikCr. 

Leslie  Lawner,  (202)  357-8511.  or  Walter 
W  Lawson,  (202)  357-8556. 

SUPPLEMENT AltV  INfONMATKM: 

Issued:  August  30, 1984. 

I  Background 

On  July  11,  1984,  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  a  recommendation, 
in  accordance  with  5  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)).  that  the  Strawn 
Formation  located  in  the  western  part  of 
the  state  of  Texas  be  designated  as  a 
tight  formation.  Pursuant  to 
§  271.703(c)(4)  of  the  regulations,  this 
Notice  of  Proposed  Rulemaking  is 
hereby  issued  to  determine  whether 
Texas'  recommendation  that  the  Strawn 
Formation  in  the  Whitehead  (Strawn) 
Field  be  designated  a  tight  formation 
should  be  adopted.  Texas' 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

II.  DescriptioD  of  Recommandatim 

Texas  recommends  that  the  Strawn 
Formation  located  in  portions  of  Sutton. 
Schleicher  and  Crockett  Counties, 
Texas.  Railroad  Commission  District  7c, 
be  designated  as  a  tight  formation.  The 
recommended  area  lies  primarly  in  the 
extreme  western  portion  of  Sutton 
County,  and  extends  north  into  the 
southwest  part  of  Schleicher  County, 
and  to  the  west  into  the  eastern  part  of 
Crockett  County.  The  area  includes 
approximately  250,000  contiguous  acres 
and  includes  three  fields;  the  Aldwell 
Ranch  (Canyon).  Sawyer  (Canyon),  and 
Whitehead  (Strawn). 

The  top  part  of  the  Strawn  Formation 
is  a  brown  finely  crystalline, 
fossiliferous  limestone,  the  nrud-section 
of  the  formabon  is  a  shaly  limestone, 
and  the  low  part  of  the  formation  is  a 
grey  to  white  fossiliferous  bmestone. 
1  he  Strawn  Formation  underlies  the 
Canyon  sandstones  and  shales  and 
overlies  the  Atoka  Formation. 

The  formation  dips  to  the  southwest 
over  the  recommended  area.  The 
shallowest  formation  top  is 
approximately  7,383  feet  in  the  northeast 
while  the  deepest  formation  top  is  9.858 
feet  in  the  southwest.  The  approximate 
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average  depth  to  the  top  of  the  Strawn 
Formation  is  8,300  feet. 

A  type  log  for  the  area  is  the  Amoco 
Production  Company,  Edwin  S.  Mayer, 
Ir.  No.  C-8  well  located  in  the  northern 
part  of  the  recommended  area  in  Section 
5.  McMuilen  County  School  Land  Survey 
A-500.  In  this  well,  the  thickness  of  the 
Strawn  Formation  is  306  feet.  A  gradual 
thickening  of  the  Strawn  Formation 
occurs  towards  the  south  part  of  the 
recommended  area. 

III.  Discussion  of  Recommendation 

Texas  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Texas  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  miilidarcy: 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
co.mpleted  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  ci! 
per  day. 

Texas  further  asserts  that  existing 
state  and  federal  regulations  assure  that 
development  of  the  form.ation  will  not 
adversely  affect  any  fresh  water 
aquifers  that  are  or  are  expected  to  be 
used  as  a  domestic  or  agricultural  water 
supply. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97.  [Reg. 
Preambles  1977-1981]  FERC  Stats,  and 
Regs.  I  30,180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
Texas  th.tt  the  Strawn  Formation  as 
described  and  delineated  in  Texas' 
recommendation  as  filed  with  the 
Commission,  be  designated  as  a  tight 
formation  under  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20428,  on  or  before  October  12,  1984. 
Each  person  submitting  a  comment 
should  indicate  that  the  com.ment  is 
being  submitted  in  Docket  No.  RM79- 
"6-232  [Texas — 40),  and  should  give 
reasons  including  supporting  d^ta  for 
a.ny  recommendation.  Comments  should 
include  the  name,  title,  mailing  address. 


and  telephone  number  of  one  person  to 
whom  commujiications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information.  Room  1000. 
825  North  Capitol  Street  N.E.. 
Washington,  D.C,  during  business 
hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  September  14, 
1984. 

List  of  Subjects  in  18  CFR  Fart  271 

Natural  gas,  Incentive  price,  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H,  Chapter  I,  Title  18, 
Code  of  Fuderol  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Texas' 
recommendation. 
Kenneth  A.  Williams, 

Director.  Office  i^f  Pipeline  and  Producer 
Regulations.       | 

PART  271~{ AMENDED]— 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Ai:t,  42  U.S.C.  7101  et  seq.; 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432;  Administrative  Procedure  Act,  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(204]  to  read  as 

follows:  1 

§  27 1 .703    Tight  formations. 

*  *         •         ♦         • 

(d)  Designated  tight  formations. 

*  •         ♦        ♦         « 

[176)  —[203)  [Reserved] 

[204)  Strawn  Formation  in  Texas. 
RM7^76-232  (Texas — 40) 

[i)  Delineation  of  formation.  The 
Strawn  Formation  is  found  in  the 
vvrestern  part  of  the  State  of  Texas.  The 
designated  area  lies  primarily  in  the 
extreme  western  part  of  Sutton  County, 
and  extends  north  into  the  southwest 
part  of  Schleicher  County,  and  to  the 
west  into  the  eastern  part  of  Crockett 
County. 

[ii)  Depth.  The  verfical  limits  of  the 
Strawn  Formation  are  defined  by  the 
Canyon  sand  and  shale  Formations 


above  and  the  Atoka  Formation  below. 
The  depth  to  the  fop  of  the  formation  is 
approximately  7,383  feet  in  the  northeast 
part  of  the  designated  area  and  dips  to 
9,858  feet  in  the  southwest,  having  an 
average  depth  of  8,300  feet  to  the  top  of 
the  formation.  In  a  type  log,  the  Amoco 
Production  Company.  Edwin,  S.  Mayer, 
Jr.  No.  C-8  well,  located  in  the  northern 
part  of  the  designated  area,  the 
thickness  of  the  Strawn  Formation  is  306 
feet.  A  gradual  thickening  of  the 
formation  occurs  toward  the  south  part 
of  the  designated  area. 

|FR  Doc.  84-23470  Filed  9-&-*t;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

lLR-26-831 

Elections  and  Miscellaneous 
Procedural  Matters  Under  Section  338 
of  the  Internal  Revenue  Code 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  that 
redesignate  and  amend  [as 
rede;»ignated)  temporary  income  tax 
regulations  relafing  in  part  to  elections 
and  miscellaneous  procedural  matters 
under  section  338  of  the  Internal 
Revenue  Code  of  1954.  The  text  of  the 
revisions  to  §  1.338-lT  of  the 
redesignated  temporary  regulations  also 
serves  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 
DATES:  Proposed  effective  date.  The 
regulations  are  proposed  to  be  effective, 
generally,  for  stock  acquisitions  made 
after  August  31, 1982. 

Date  for  comments  and  requests  for  a 
public  hearing.  Written  comments  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  by  November  5. 
1984. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-26-fl3]  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Duane  H.  Pellervo  of  the  Legislafion  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Consfitution  Avenue,  NW.,  Washington. 
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DC.  20224.  Attention:  CC;LR:T  (202-566- 
3458,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  published  in 
the  Rules  and  Regulations  portton  of  this 
issue  of  the  Federal  Register  redesignate 
and  amend  temporary  regulations 
published  in  the  Federal  Register  on 
February  8,  1984  (49  VR  4722).  The  final 
regulations  that  are  proposed  to  be 
based  on  temporary  regulations  §  1.338- 
IT,  as  redesignated  and  amended  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  would  be 
added  to  Part  1  ot  1  ;tle  26  of  the  Code  of 
Federal  Regulations.  Those  final 
regulations  would  provide  rules  for 
making  elections  under  section  338(g) 
(other  than  elections  subject  to  section 
224(d)(2)  of  TEFRA)  and  would  provide 
guidance  relating  to  miscellaneous 
procedural  malters.  For  the  text  of  the 
amendments  to  the  temporary 
regulations,  see  TD.  7975.  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  addition  to  the  regulations. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6).  The  Commissioner 
of  Internal  Revenue  has  determined  that 
this  proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therf'fore  not  required. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Comm.issioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing'is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 


(U.MB)  tor  review  under  section  3504(h) 
of  the  Paperworit  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention; 
Desk  Officer  for  Inte/nal  Revenue 
Service,  New  Executive  Office  Building. 
Washington.  DC  20503.  The  Internal 
Revenue  Service  rtquests  persons 
submitting  comments  to  OMB  to  also 
send  copies  of  the  comments  to  the 
Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Duane  H. 
Pellervo  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury'  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  1.301-1— 
1.385-6 

Income  taxes,  Corporations, 
Corporate  distributions.  Corporate 
adjustments,  Reorganizations. 

These  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
sections  338  and  7305  of  the  Internal 
Revenue  Code  of  1954  (96  Stat.  485,  26 
U.S.C.  338;  68A  Stat.  917,  26  U.S.C.  7805, 
respectively). 
Roscoe  L  Egger.  ]t^ 
Commissioner  of  Internal  Revenue. 

if'B  Doc  B4-23S97  F  led  9-4-M   9:13  am| 
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26  CFR  Parts  1  and  301 
I LR- 200-82] 

Returns  of  Foreign  Personal  Holding 
Companies 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
amendments  made  to  the  Internal 
Revenue  Code  of  1954  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA)  which  concern  returns  of 
officers,  directors  and  shareholders  of 
foreign  personal  holding  companies. 
While  the  changes  expanded  the 
number  of  persons  required  to  file 
information  returns  for  foreign  personal 
holding  companies,  they  also  simplified 
the  reporting  requirements  with  respect 
to  foreign  personal  holding  companies 
and  gave  the  Secretary  the  authority  to 
set  the  return  due  dates  and  to  waive 


duplicative  filings.  TEFRA  also  provides 
a  new  $1,000  civil  penalty  for  failure  to 
file  a  proper  and  timely  foreign  personal 
holding  company  information  return. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  5, 1984.  The 
amendments  are  proposed  to  be 
effective  30  days  after  their  publication 
as  a  Treasury  decision  in  the  Federal 
Register  for  taxable  years  of  foreign 
corporations  beginning  after  September 
3,  1982.  Taxpayers  who  are  required  to 
file  under  section  340  of  TEFRA  and 
who  have  compiled  information  based 
on  the  old  Forms  957  and  958,  which 
were  replaced  by  Form  5471,  may  file 
the  old  forms  instead  of  Form  5471  for 
taxable  years  ending  on  or  before 
November  30, 1983.  (See  announcement 
83-56.  1983-13  I.R.B.  92). 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to;  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
[LR-200-b2].  Washington.  D.C.  20224. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  .Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Inform.ation  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building.  Washington, 
DC.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
com.ments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Frances  Pearson  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  N'W., 
Washington,  D.C.  20224,  Attention: 
CC:LR;T  (LR-200-82)  (202-566-3289,  not 
a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  6035  and  the  Regulations  on 
Procedure  and  Administration  under 
section  6679  (28  CFR  Part  301),  These 
amendments  are  proposed  to  conform 
the  regulations  to  changes  made  to 
sections  6035  and  6679  by  section  340  of 
the  Tax  Equity  and  Fiscal  Respoasibility 
Act  of  1982  (96  Stat.  633)  (TEFRA).  The 
amendments  are  proposed  under  the 
authority  contained  in  Code  sections 
6035  (a),  (d)  and  (e)  (96  Stat.  633,  634:  26 
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U.S.C.  6035  (a),  (d),  and  (e))  and  7805 
(68A  Stat.  917,  26  U.S.C.  7805]. 

Discussion 

TEFRA  simplified  the  reporting 
requirements  that  section  6035  imposes 
with  respect  to  foreign  personal  holding 
companies.  Prior  to  its  amendment, 
section  6035  and  the  re^^alalions 
thereunder  required  U.S.  officers  and 
directors  of  foreign  personal  holding 
companies  to  file  two  annual  returns. 
The  first  information  return  was  filed  on 
Form  957  and  concerned  the  stock 
structure  and  identity  of  the 
shartholders  of  the  corporation.  This 
information  return  was  originally 
intended  by  statute  to  be  filed  monthly 
but  was  rn-ide  an  annual  filing 
requirement  by  the  reguJatior.s 

The  second  inform.a'ion  return  was 
filed  on  Form  958  and  concerned  the 
foreign  personal  holding  company's 
income  and  deduc'ions  for  t)ie  taxable 
year,  as  well  as  undistributed  foreign 
r^Tsona!  holding  company  income.  Form 
G.'.S  had  to  be  filed  on  the  50th  day  after 
t.he  close  of  the  taxable  year  of  the 
foreign  personal  holding  company, 
which  was  a  different  filing  date  than 
that  required  for  Form  957. 

In  addition,  any  U.S.  shareholder  who 
had  not  already  filed  as  a  director  or 
officer  and  who  held  50%  or  more  of  the 
corporation's  stock  was  required  to  file 
Form  957.  The  result  in  many  cases  was 
mat  duplicative  and  overlapping  returns 
were  filed. 

Because  the  various  returns  of 
officers,  directors,  and  50-^  shareholders 
suffered  from  overlapping  coverage,  as 
well  as  inconveniently  staggered  filing 
dates,  TEFRA  combined  the  filing 
requirements  and  gave  the  Service 
fiexibility  in  setting  return  due  dates  and 
waiving  duplicative  fihngs.  Forms  957 
and  958  have  now  been  incorporated 
into  Form  5471. 

TEFRA  also  expands  its  reporting 
requirements  to  each  United  States 
citizen  or  resident  v/ho  is  a  10-percent 
(rather  than  50-percent)  shareholder  of  a 
foreign  personal  holding  company  as 
well  as  :c  officers  and  directors  who  are 
U.S.  citizens  or  residents.  The  reason  for 
the  change  is  two-fold.  First,  foreign 
personal  holding  company  income  is 
subject  to  U.S.  tax  when  five  or  fewer 
U.S.  individuals  ovra  more  than  50- 
percent  in  value  of  the  corporation's 
stock  (sec.  552(a)(2)).  The  10-percent 
shareholder  reporting  requirement 
conforms  more  closely  to  underlying  tax 
liability.  Second,  when  the  reporting 
requirements  applied  to  50-percent 
shareholders  and  officers  and  directors, 
the  reporting  requirement  could  be 
avoided  altogether,  since  U.S. 
shareholders  who  held  les.s  than  50 


percent  of  the  stock  but  were  still 
controlling  shareholders  could  arrange 
for  only  foreign  individuals  to  serve  as 
officers  and  directors. 

The  proposed  regulations  require  that 
shareholder  and  income  information  be 
filed  on  the  same  date  that  the 
individual's  income  tax  return  is  due. 
The  person  required  to  supply  the 
information  will  attach  the  information 
return  for  the  annual  accounting  period 
of  the  foreign  corporation  that  ends  with 
or  within  the  individual's  income  tax 
year  to  his  or  her  incomie  fax  return. 

Whether  an  individual  is  considered 
an  officer,  director,  or  10-percent 
shareholder  is  determined  on  the  date 
that  the  informafion  return  is  required  to 
be  filed.  If  no  individual  qualifies  as  of 
that  date,  the  determination  is  made  on 
the  last  day  of  the  foreign  corporation's 
taxable  year  on  which  a  U.S.  citizen  or 
resident  was  an  officer,  director,  or  10- 
percent  shareholder. 

The  proposed  regulations  provide  that 
one  person  may  file  Form  5471  and  the 
applicable  schedules  for  other  persons 
who  have  the  same  filing  requirements. 
This  rule  is  proposed  because  it  is 
similar  to  the  rules  under  existing 
§  1.603ft-2(k)  and  proposed  §  1.603&-2(j) 
(published  in  the  Fedejal  Register  on 
December  19, 1983,  48  FR  56076)  which 
allow  for  joint  returns  to  be  filed  and  is 
also  similar  to  the  rule  under  the  pre- 
TEFRA  secfion  6035  regulations  dealing 
with  duplicative  filing  of  officers  and' 
directors  (see  §  1.6035-l(b)).  A  person 
who  does  not  file  Form  5471  because 
another  person  has  agreed  to  file  the 
information  on  his  behalf  still  remains 
liable  under  the  penalty  provisions  if 
that  other  person  fails  to  file  a  proper 
return. 

Information  required  by  the  proposed 
regulation  includes  corporate, 
shareholder  and  income  informafion. 
The  required  shareholder  informafion 
includes  the  names  and  addresses  of  all 
persons  who  held  shares,  options,  and 
convertible  securities  during  the  taxable 
year;  a  descripfion  of  each  class  of 
shares  and  the  total  number  of  shares  of 
each  class  outstanding  at  the  beginning 
and  end  of  the  taxable  year;  the  number 
of  shares  of  each  class,  opfion,  or 
converfible  security  held  by  each 
person;  and  any  changes  in  the  holdings 
of  shares,  options,  or  convertible 
securities  during  the  year.  Required 
income  information  includes  the  foreign 
personal  holding  company's  gross 
incom>e,  deducfions,  credits,  taxable 
income,  and  undistributed  foreign 
personal  holding  company  income  for 
the  year. 

In  addition  to  the  criminal  penalties 
imposed  by  existing  law  for  failure  to 
file  a  return  and  filing  a  false  or 


fraudulent  return,  TEFRA  imposed  by  an 
amendment  under  section  6679  a  $1,000 
civil  penalty  for  failure  to  file  a  proper 
foreign  personal  holding  company 
information  return.  This  penalty  docs 
not  apply,  however,  if  the  failure  is 
shown  to  be  due  to  reasonable  cause. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  as  final  regulations 
these  proposed  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(Preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  hearing  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  heaiing  is  held 
noUce  of  the  time  and  place  will  be 
published  in  the  Federal  Register, 

Regulatory  Flexibility  A.t  of  1980  and 
Executive  Order  12291 

Although  this  document  is  a  nofice  of 
proposed  rulemaking  which  solicits 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  the  proposed 
regulations  are  i.^.terpretative  and  that 
the  notice  and  public  comment 
procedural  requirements  of  5  U.S.C.  553 
do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
6).  The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  regulafion 
subject  to  Executive  Order  12291. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mary  Frances  Pearson  of 
the  Legislation  and  Regulafions  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  §§  1.6001-1  through  1.6109-2 

Income  taxes,  Administration  and 
procedure.  Filing  requirem.ents. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement, 
Penalties,  Pensions,  Statistics,  Taxes, 
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Disclosure  of  Information.  Filing 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Parts  1  and  301 

are  as  follows: 

PART  1— [AMENDED] 
Income  Tax  Regulations 

Paragraph  1.  Section  1.6035-1  is 
revised  to  read  as  follows: 

§  1.6035-1     Returns  of  U.S.  officers, 
directors  and  10-percent  shareholders  of 
foreign  personal  holding  companies  for 
taxable  years  beginning  after  September  3, 
1982. 

(a)  Requirement  o^  returns — (1)  In 
general.  For  taxable  years  of  a  foreign 
personal  holding  company  beginning 
after  September  3, 1982.  each  United 
States  citizen  or  resident  who  is  an 
officer,  director,  or  10-percent 
shareholder  of  the  foreign  personal 
holding  company  (as  defined  in  section 
5521  shall  file  with  his  income  tax  return, 
on  or  before  the  date  that  return  is  due. 
Form  5471  and  the  applicable  schedules 
to  be  completed  in  accordance  with  the 
instructions  setting  forth  corporate, 
shareholder,  and  income  information  for 
the  foreign  personal  holding  company's 
annual  accounting  period  that  ends  with 
or  within  the  officer's,  director's,  or 
shareholder's  taxable  year. 

{2|  General  corporate  information. 
The  general  foreign  personal  holding 
company  information  required  by  this 
section  with  respect  to  each  taxable 
year  is  as  follows: 

(i)  The  name  and  address  and 
employer  identification  number  (if  any) 
of  the  corporation; 

(ii)  The  kind  of  business  in  which  the 
corporation  is  engaged; 

(iii)  The  date  of  its  incorporation: 

(iv)  The  country  under  the  laws  of 
which  the  corporation  is  incorporated; 

(iv)  A  description  of  each  class  of 
stock  issued  and  outstandmg  by  the 
corporation  for  the  beginning  and  end  of 
the  annual  accountmg  period; 

(vi)  The  number  of  shares  and  par 
value  of  common  stock  of  the 
corporation  issued  and  outstanding  as  of 
the  beginning  and  end  of  the  taxable 
year: 

(viii)  The  number  of  shares  and  par 
value  of  preferred  stock  of  the 
corporation  issued  and  outstanding  as  of 
the  beginnmg  and  end  of  the  taxable 
year,  the  rate  of  dividend  on  such  stock 
and  whether  such  dividend  is 
cumulative  or  noncumulative:  and 

(viii)  Any  other  information  required 
by  the  appropriate  form  and  its 
instructions. 


For  purposes  of  this  paragraph,  the  term 

share"  includes  any  security 
convertible  into  a  share  in  the 
corporation  and  any  option  granted  by 
the  corporation  with  respect  to  any 
share  in  the  corporation. 

[3]  Shareholder  information.  The 
shareholder  information  required  by  this 
section  is  as  follows: 

(i)  The  name,  address  and  taxpayer 
identification  number  (if  any)  of  each 
person,  whether  foreign  or  U.S.,  who 
was  a  shareholder  during  the  taxable 
year  and  the  class  and  number  of  shares 
held  by  each,  together  with  an 
explanation  of  any  changes  in  stock 
holdings  during  the  taxable  year; 

(ii)  The  name  and  address  of  each 
holder  during  the  taxable  year  of 
securities  convertible  into  stock  of  the 
corporation  and  the  class,  number,  and 
face  value  of  the  securities  held  by  each, 
together  with  an  explanation  of  any 
changes  in  the  holdings  of  such 
securities  during  the  taxable  year: 

(iii)  The  name  and  address  of  each 
holder  during  the  taxable  year  of  any 
option  granted  by  the  corporation  with 
respect  to  any  share  in  the  corporation, 
and  a  full  description  of  the  options  held 
by  each,  together  with  an  explanation  of 
any  changes  in  the  holdings  of  such 
options  during  the  taxable  year,  and 

(iv)  Any  other  information  required  by 
the  appropriate  form  and  its 
instructions, 

(4)  Income  information.  The  income 
information  required  by  this  section  is 
the  gross  income,  deductions  and 
credits,  taxable  income,  foreign  personal 
holding  company  income,  and 
undistributed  foreign  personal  holding 
company  mcome  for  the  taxable  year 
and  other  information  required  by  the 
approriate  form  and  its  instructions. 

(b)  Persons  required  to  file  return — (1) 
In  general.  The  determination  of 
whether  a  United  States  citizen  or 
resident  is  a  person  who  is  an  officer, 
director,  or  10-percent  shareholder 
required  to  file  a  return  with  respect  to 
any  foreign  corporation  is  made  as  of 
the  date  that  Form  5471  is  required  to  be 
filed.  If  there  is  no  such  person  required 
to  file  on  that  dale  (because,  for 
exam.ple.  the  corporation  has  been 
dissolved),  then  filing  is  required  of  the 
persons  who  ware  officers,  directors  or 
10-percent  shareholders  on  the  last  day 
of  the  m,ost  recent  taxable  year  of  the 
corporation  for  which  there  was  such  a 
person  who  was  a  United  States  citizen 
or  resident. 

(2)  10-percent  shareholder  (i)  The 
term  "10-percent  shareholder"  means 
any  individual  who  owns  directly  or 
indirectly  (within  the  meaning  of  section 
554J 10  percent  or  more  in  value  of  the 


outstanding  stock  of  a  foreign 
corporation. 

(ii)  An  individual  who  does  not  own 
10  percent  or  more  in  value  of  the 
outstanding  stock  directly  but  is 
required  to  file  solely  by  attribution  of 
another  United  States  person's  stock 
ownership  is  excused  from  filing  if  the 
direct  owner  that  is  an  individual 
furnishes  all  the  information  required. 

(3)  Two  or  more  persons  required  to 
submit  the  same  information.  If  two  or 
more  persons  are  required  to  furnish  the 
information  for  the  same  foreign 
personal  holding  company  for  the  same 
period,  one  person  may  make  one  return 
on  Form  5471.  The  single  Form  5471  may 
be  filed  with  the  income  tax  return  of 
any  one  of  the  persons  and  shall 
disclose  the  name,  address,  and 
identifying  number  of  each  other  person 
or  persons  on  whose  behalf  the  return  is 
filed.  Each  person  on  whose  behalf  the 
return  is  filed  remains  liable  for  any 
penalties  imposed  under  sections  6679. 
7203.  7206,  and  7207. 

(4)  Statement  required.  Any  United 
States  citizen  or  resident  required  to 
furnish  information  under  this  section 
with  his  return  who  does  not  do  so  by 
reason  of  the  provisions  of 
subparagraph  (2)(ii)  or  (3)  of  this 
paragraph  shall  file  a  statement  with  his 
return  indicating  that  such  requirement 
has  been  or  will  be  satisfied  and 
identifying  the  return  with  which  the 
information  was  or  will  be  filed  and  the 
place  of  filing. 

(c)  Separate  returns  for  each 
corporation.  If  a  person  is  required  to 
file  returns  under  section  6035  and  this 
section  with  respect  to  more  than  one 
foreign  personal  holding  company, 
separate  returns  must  be  filed  with 
respect  to  each  company 

(d)  Corrective  filing.  If  an  information 
return  with  respect  to  a  taxable  year  of 
a  foreign  personal  holding  company 
beginning  after  September  3. 1982,  is 
filed  before  [date  which  is  30  days  after 
the  date  of  publication  of  a  Treasury 
decision  in  the  Federal  Register]  and 
that  return  does  not  contain  all  of  the 
information  required  by  this  section, 
then  the  filer  of  the  return  shall  file  an 
amended  information  return  containing 
all  of  such  information  within  60  days 
after  (date  which  is  30  days  after  the 
date  of  publication  of  a  Treasury 
decision  in  the  Federal  Register]. 

(e)  Penalties — (1)  Criminal  penalties. 
For  criminal  penalties  for  failure  to  file  a 
return  and  filing  a  false  or  fraudulent 
return,  see  sections  7203,  7206.  and  7207. 

(2)  Civil  penalties.  For  civil  penalties 
for  failure  to  file  a  proper  foreign 
personal  holding  company  information 
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return,  see  section  6679  and  the 

regulations  thereunder. 

Par.  2.  Section  1.6035-2  is  revised  to 
read  as  follows: 

§  1.6035-2    Returns  of  U.S.  officers  and 
directors  of  foreign  personal  hoiding 
companies  for  taxable  years  beginning 
before  Septemt>er  4, 1982. 

For  rules  relating  to  information 
returns  required  to  be  filed  by  officers 
and  directors  of  foreign  personal  holding 
companies  for  taxable  years  beginning 
before  September  4, 1982,  see  section 
6035(a)  (as  in  effect  before  the 
enactment  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982)  and  26  CFR 
1.6035-1  (Rev.  as  of  .'Vpril  1.  1981). 

Par.  3.  Section  1.6035-3  is  revised  to 
read  as  follows: 

§  1.6035-3    Returns  of  50-percent  U.S. 
shareholders  of  foreign  personal  holding 
companies  for  taxable  years  beginning 
before  September  4, 1982. 

For  rules  relating  to  information 
returns  required  to  be  filed  by 
shareholders  of  foreign  personal  holding 
companies  for  taxable  years  beginning 
before  September  4,  1982,  see  section 
6035(b)  (as  in  effect  before  the 
enactment  of  the  Tax  Equity  and  Fiscal 
R.°sponsibilitv  Act  of  1982)  and  26  CFR 
1.6035-2  (Rev.  as  of  April  1,  1981). 

PART301— {AI/IENDEDj 

Regulations  on  Procedure  and 
.Administration 

Par.  4.  Sertjon  301.6679-1  is  amended 
as  foUows: 

1.  The  section  headnt-  is  revised  to 
read  as  follows:  "Failure  to  file  returns, 
etc.  with  respect  to  foreign  corporations 
or  foreign  partnerships  for  tax  ihle  years 
beginning  after  September  3. 1982  '. 

2.  Paragraph  (a)(1)  is  revised  as  set 
forth  below. 

3.  Paragraph  (a)(2)  is  amended  by 
removing  "section  6046  and  §  1.6046-1." 
and  adding  in  its  place  "section  6035. 
6046.  or6046.A.". 

4.  The  third  sentence  of  paragraph 
(a)f3)  is  amended  by  removing  "section 
G046  '  and  adding  in  its  place  "section 
6035.  6046.  or6046.'\'. 

§  301.6679-1    Failure  to  file  returns,  etc. 
with  respect  to  foreign  corporations  or 
foreign  partnerships  for  taxable  years 
beginning  after  September  31,  1982. 

(a)  Civil  penalty— [X]  In  general.  In 
addition  to  any  criminal  penalty 
provided  by  law,  each  United  States 
citizen,  resident  or  person  filing  a 
separate  or  joint  return,  or  on  whose 
behalf  a  return  is  filed,  pursuant  to 
sections  6035,  6046.  or  6046A,  and  the 
regulations  thereunder,  who  fails  to  file 


such  a  return  within  the  time  provided, 
or  who  files  a  return  which  does  not 
show  the  required  information,  shall  pay 
a  penalty  of  $1,000,  unless  such  failure  is 
shown  to  be  due  to  reasonable  cause. 
•        •         •        *        • 

Roscoe  L.  Eg^er,  Jr.. 

Commissoner  of  Internal  Revenue. 

IFF  Doc-  84-i3S9;i  K.ied  9-5-84-  S;*5  am] 
BILUNG  CODE  4>:MM>1-4i 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  90 

(OoD  Instruction  7045.xx] 

Collection  of  Indebtedness  Froni  DoD 
Employees 

agency:  Office  of  the  Secretary  of 
Defense.  DoD. 

ACTION:  F*ropo9ed  rule. 

SUMMARY:  This  proposed  rule  will  be 
issued  to  implement,  within  the 
Department  of  Defense,  the  Debt 
Collection  Act  of  1982,  and  other 
statutory  authorities  available  to  DoD 
regarding  the  collection  of  debts.  This 
proposed  rule  provides  specific  guidance 
to  all  heads  of  DoD  Components  on  the 
conduct  and  management  of  debts.  It 
also  provides  advice  to  other  federal 
agencies  on  how  to  request  offset  from 
debtors  who  are  DoD  military  members 
or  employees.  | 

DATES:  Written  comments  must  be 
received  October  9, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

.^dam  T.  Shaw,  (202)  697-0585. 

ADDRESS:  Office  of  the  Assistant 
Secretary  of  Defense  (Management 
Systems),  the  Pentagon,  Room  3E825, 
Washington,  D.C.  20301. 

SUPFLEMENTARV  INFORMATION: 

1.  This  rulf  does  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 
198C,  44  U.S.C.  3501  et  seq. 

2.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

3.  Although  exempt  under  section 

1. (a)(2)  of  E.0. 12291.  the  Department  of 
Defense  does  not  consider  this  rule  to  be 
a  major  rule  under  section  l.(bj,  E.O. 
12291.  I 

List  of  Subjects  in  32  CFR  Part  90 

Debt  collection. 

Accordingly,  32  CFR  Chapter  1.  is 
amended  by  adding  a  new  Part  90, 
reading  as  follows: 


PART  90— COLLECTION  OF 
INDEBTEDNESS  FROM  DoD 
EMPLOYEES 

Sec. 

90.1  Purpose. 

90.2  Applicability  and  Scope. 

90.3  Definitions.' 

90.4  Policy. 

905  Responsibilities. 
90.6  Procedures. 

.Authority:  5  U.S.C.  5514. 

§  90.1    Purpose. 

Under  DoD  Directive  7045.13  this  part 
provides  policy,  prescribes  uniform 
procedures  to  implement  5  U,S.C.  5514, 
section  3716  and  portions  of  section  3711 
of  31  U.S.C.  as  modified  by  Pub.  L.  97- 
365  and  the  Federal  Claims  Collections 
Standards  (FCCS);  and  assigns 
responsibilities. 

§  90.2    Applicability  and  Scope. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  and  the  Defense 
Agencies  (hereinafter  referred  to 
collectively  as  "DoD  Components"), 

(b)  It  includes  all  civil  and  military 
functions  under  the  direct  supervision  of 
a  DoD  Component, 

§90.3    Definitions. 

In  addition  to  the  definitions  below, 
other  definitions,  concepts,  and 
terminology  used  herein  may  be  found 
in  the  FCCS. 

(a)  Debt.  An  amount  owed  to  the 
United  States  from  sources  that  include 
loans  insured  or  guaranteed  by  the 
United  States  and  all  other  amounts  due 
the  United  States  from  fees,  leases. 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  and  all  other  claims  and 
similar  sources.  However,  it  does  not 
include  overpayments  from  normal 
processing  delays  arising  from  the 
conditions  below  and  if  adjustment  is 
made  by  the  Department  of  Defense  or 
the  individual  Military  Departments 
within  four  pay  periods. 

(1)  An  employee  elects  coverage  or  a 
change  in  the  coverage  under  a  federal 
benefits  program  requiring  periodic 
deductions  from  pay:  or 

(2)  .\  ministerial  adjustment  in  pay 
rates  cr  allowances  cannot  be  placed 
into  effect  immediately. 

(b)  Delinquent  Debt.  A  debt  that  has 
not  been  paid  by  the  date  specified  in 
the  DoD  Component's  initial  written 
notification  or  as  specified  in  4  CFR 
101.2(b). 

(c)  Disposable  Pay.  The  amount  that 
remains  from  an  employee's  federal  pay 
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after  required  deductions  for  federal, 
state,  and  local  income  taxes;  social 
security  taxes,  including  medicare  taxes; 
federal  retirement  programs;  premiums 
for  life  and  health  insurance  benefits; 
and  other  deductions  that  are  required 
by  law  to  be  withheld. 

(d)  Employee.  A  current  or  retired 
civilian  employee;  a  member  or  retiree 
of  the  Armed  Forces  or  Reserves  of  the 
United  States;  an  employee  of  the  U.S. 
Postal  Services  or  a  member  of  the 
Postal  Rate  Commission 

(e)  Ministerial  Adjustment.  Any 
adjustment  that  is  nondiscretionary, 
such  as  an  adjustment  prescribed  by 
statue  or  regulation. 

(f)  Pay.  Basic  pay,  special  pay, 
incentive  pay,  retired  pay,  retainer  pay, 
or,  in  case  of  employees  not  entitled  to 
pay,  other  authorized  payments. 
Allowances  are  not  "pay." 

(g)  Pay  Period  in  the  Department  of 
Defense.  Biweekly  for  working  civilians. 
Monthly  for  active  duty  military  and  all 
retirees. 

(h)  Person.  An  individual,  employee, 
or  contractor. 

(i)  Salary  Offset.  The  collection  of  a 
debt  to  the  government  by  deduction 
from  the  pay  account  of  an  employee. 
Deductions  may  be  by  lump  sum  or  by 
installment. 

§90.4    Policy. 

It  is  DoD  policy  that  each  Component 
shall  manage  credit  properly  and  pursue 
vigorously  timely  and  economical  debt 
collection.  Credit  management  and  debt 
collection  programs  shall  be  established 
to  comply  with  collection  standards. 

§  90.5    Responsibilities. 

(a)  The  Assistant  Secretary  of 
Defense  (Comptroller)  (ASD(C))  under 
DoD  Directive  5118.3  shall  oversee  the 
administration  of  the  debt  collection  and 
credit  management  program  in  the 
Department  of  Defense. 

(b)  The  Heads  of  DoD  Components 
shall:  (1)  Develop  and  implement 
procedures  to  comply  with  this  part  and 
the  FCCS. 

(2)  Carry  out  involuntary  salary 
offsets  and  transfer  resultant  funds  to 
appropriate  federal  agencies,  as 
required. 

(3)  Participate  in  the  internal  DoD 
data  exchange.program  for  delinquent 
debtors. 

(4)  Report  to  the  Defense  Manpower 
Data  Center  (which  operates  under  the 
policy  guidance  of  the  Assistant 
Secretary  of  Defense  (Manpower, 
Installations,  and  Logistics] 
(ASD(MI&L))  activities  on  internal 
matching  and  salary  offsets  for  other 
federal  agencies  under  Pub.  L.  97-365. 


(c)  The  Director,  Defense  Logistics 
Agency  (DLA),  through  the  DMDC,  shall 
conduct  the  data  exchange  program  for 
debt  collection,  which  shall  include:  (1) 
Conducting  computer  matching 
programs  within  the  Department  of 
Defense  and  with  other  federal  agencies 
for  the  purpose  of  identifying  current  or 
former  employees  in  default  or  in  debt 
to  either  DoD  Components  or  other 
Federal  agencies. 

(2)  Ensuring  that  federal  agencies 
requesting  salary  offsets  of  DoD 
employees  include  certificates  of  due 
process  with  their  requests. 

(3)  Providing  appropriate  offices 
within  DoD  Components  with  requests 
for  offsets  that  have  been  certified  by 
other  federal  agencies. 

(4)  Ensuring  that  appropriate  steps  are 
taken  to  safeguard  all  information  as 
required  by  the  F*rivacy  Act,  such  as 
notification  in  the  Federal  Register,  or 
the  preparation  and  submission  of  any 
required  reports,  or  both. 

(5)  Providing  necessary  guidance  to 
DoD  Components  on  reporting  formats 
and  data  elements  to  be  considered  to 
ensure  uniformity. 

(6)  Identifying  all  federal  agencies 
involved  in  performing  the  matches  and 
the  roles  to  be  performed  by  each 
agency. 

(7)  Providing  periodic  progress  and 
summary  reports  to  the  ASD(C).  the 
ASD  (MI&L).  and  other  DoD 
Components  on  activities  under  Pub.  L. 
97-365  such  as  the  number  of  employees 
and  associated  dollar  amounts  entering 
into  voluntary  repaynments  as  a  result  of 
DoD  efforts  and  assistance  to  other 
federal  agencies,  amounts  withheld 
involuntarily  from  DoD  employees,  and 
the  amounts  recovered  by  DoD 
Components. 

§  90.6    Procedures. 

All  DoD  Components  shall  follow  the 
procedures  as  prescribed  below. 

(a)  Governing  Regulations.  (1)  The 
authorities  under  which  the  following 
procedures  have  been  developed  are: 

(i)  5  U.S.C.  5705,  Advancements  and 
Deductions 

(ii)  37  U.S.C.  1007,  Deductions  from 
Pay 

(iii)  10  U.S.C.  9837,  Settlement  of 
Accounts:  Deductions  f.'om  Pay 

(iv)  10  U.S.C.  4837,  Settlement  of 
Accounts:  Deductions  from  Pay 

(v)  5  U.S.C.  5513,  Withholding  Pay: 
Credit  Disallowed  or  Charge  Raised  for 
Payment 

(vi)  Pub.  L.  97-365 

(2)  The  above  authorities  are  separate 
and  distinct  and  should  be  treated  as 
such.  Collections  under  these  authorities 
shall  be  made  as  prescribed. 


(b)  Collections  Under  5  U.S.C.  5705. 
(1)  A  DoD  Component  may  advance, 
through  the  proper  disbursing  official,  to 
an  employee  entitled  to  per  diem  or 
mileage  allowances  under  5  U.S.C.  5705, 
a  sum  considered  advisable  with  regard 
to  the  character  and  probable  duration 
of  the  travel  to  be  performed.  A  sum 
advanced  and  not  used  for  allowable 
travel  expenses  is  recoverable  from  the 
employee  or  the  estate  by: 

(i)  Offset  against  accrued  pay, 
retirement  credit,  or  other  amount  due 
the  employee; 

(ii)  Deduction  from  an  amount  due 
from  the  United  States;  and 

(iii)  Such  other  methods  as  provided 
by  law. 

(2)  Debtor  Entitlement.  Under  this 
law,  the  debtor  may  be  given  an 
opportunity  to  repay  the  amount  due  or 
the  amount  may  be  deducted 
automatically  from  the  next  pay  due  the 
debtor.  If  the  offset  is  initiated 
automatically,  notice  will  be  given  the 
debtor  when  the  amount  is  deducted. 
DoD  Components  may  elect  to  explain 
the  procedure  to  the  debtor  before 
disbursing  the  advance. 

(3)  Formal  Notification  Process.  DoD 
Components  are  free  to  choose  the 
method  by  which  a  debtor  shall  be 
advised  of  the  debt  or  implementation  of 
the  procedures  described  in  §  90.6(b)(2) 
of  this  section. 

(c)  Collections  Under  37  U.S.C.  1007 
(applies  only  to  the  Army  and  the  Air 
Force).  (1)  This  law  generally  authorizes 
the  deduction  of  amounts  due  the  United 
States  from  the  pay  or  other  sources  of 
officers  and  enUsted  members  of  the 
Army  and  the  Air  Force,  when  amounts 
due  have  been  reported  or  an 
administrative  determination  has  been 
made  that  a  debt  is  due  the  United 
States.  This  law  provides  specific 
circumstances  under  which  involuntary 
deductions  may  or  may  not  be  made  and 
should  be  cited  when  collections  are 
made  under  this  authority. 

(2)  Debtor  Entitlements.  Under  37 
U.S.C  1007,  deductions  can  be  made 
from  the  pay  of  an  officer  only  for  an 
indebtedness  to  the  United  States  that  is 
admitted  to  by  the  officer  or  established 
by  a  court  judgment  or  a  special  order 
issued  by  the  Secretary  of  the  Mihtary 
Department  concerned  or  a  designee. 
There  is  no  requirement  for  enlisted 
members  of  the  Army  or  the  Air  Force  to 
admit  to  a  debt.  Implementing 
regulations  of  appropriate  DoD 
Components  shall  provide  for 
notification  to  debtors  when  collections 
are  made  under  this  authority. 

(d)  Collections  Under  10  U.S.C.  9837 
(applicable  to  Air  Force  only).  (1)  This 
law  authorizes  the  deduction  from  the 
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next  pay  of  an  officer  or  enlisted 
member  of  the  Air  Force.  Amounts  due 
the  United  States  for  articles  sold  to  the 
debtor  on  credit;  amounts 
administratively  determined  to  be  owed 
b>  an  enlisted  member  to  the  United 
States  to  cover  the  cost  of  lost  articles  or 
the  cost  to  repair  damaged  articles.  The 
Air  Force  should  cite  this  section  when 
making  collections  under  this  authority. 

(2)  Debtor  Entitlements.  The  Secretary 
of  the  Air  Force  shall  issue 
implementing  regulations  to  provide  for 
those  debtor  entitlements  considered  to 
be  appropriate  in  the  circumstances. 

(ej  Collections  under  10  U.S.C.  4837 
(applicable  to  Army  only).  (1)  This  law 
authorizes  collections  from  officers  or 
enlisted  members  of  the  Army  under  the 
same  conditions  as  those  provided  for 
the  Air  Force  in  §  90.6(d).  above.  The 
.A.rmy  shall  cite  this  section  when 
making  collections  under  this  authority. 
(2)  Debtor  Entitlements.  The  Secretary 
of  the  Army  shall  issue  implementing 
regulations  to  provide  for  those  debtor 
entitlements  considered  to  be 
appropriate  in  the  circumstances. 

f  f]  Collections  under  Pub.  L  97-365 
and  5  U.S.C.  5514.  The  salary  offset 
provisions  of  Pub.  L.  97-365  generally 
provide  that  when  the  Secretary  of 
Defense,  a  designee,  or  the  head  of 
another  federal  agency  determines  that 
an  employee  is  indebted  to  the  United 
States,  the  amount  of  the  indebtedness 
may  be  collected  by  deduction  from  the 
current  pay  of  the  employee.  The  offset 
will  be  made  either  in  tha  total  amount 
of  the  debt  or,  if  the  total  debt  exceeds 
15  percent  of  disposable  pay,  in 
increments  approximating  the  15  percent 
amount  over  a  number  of  pay  periods. 

(1)  Debtor's  Entitlement,  (i")  A 
minimum  of  30  days  written  notification 
of  the  circumstances  under  which  the 
debt  occurred,  the  amount  owed,  the 
intent  to  collect  by  deduction  from  pav, 
and  an  explanation  of  other  rights  of  the 
rmployee. 

(ii)  An  opportunity  to  inspect  and 
copy  the  records  of  the  DoD  Component 
related  to  the  debt. 

(iii)  An  opportunity  to  enter  into  a 
written  agreement  to  establish  a 
schedule  for  repayment  of  the  debt. 

(iv)  An  opportunity  for  a  hearing  on 
the  determination  of  the  DoD 
Component  concerning  the  existence  or 
the  amount  of  the  debt,  or  when  a 
repayment  schedule  is  established  other 
than  by  written  agree.ment.  concerning 
the  terms  of  the  repayment  schedule. 

(A)  If  the  employee  requests  the 
Department  of  Defense  to  reconsider  the 
determination  concerning  the  existence 
or  amount  of  the  debt,  the  employee 
shall  submit  to  the  Department  of 
Defense  a  statement,  with  supporting 


documents,  indicating  why  the  employee 
believes  he  or  she  is  not  so  indebted. 

(B)  If  the  employee  requests  the 
Department  of  Defense  to  reconsider  the 
proposed  offset  schedule,  the  employee 
shall  file  an  alternative  proposed  offset 
schedule  that  explains  clearly  why 
reconsideration  is  requested.  If  the 
current  offset  schedule  imposes  a 
financial  hardship,  the  alternative 
proposed  offset  schedule  shall  include  a 
statement  with  supporting  documents, 
showing  why  the  DOD  schedule  would 
produce  an  extreme  financial  hardship 
for  the  employee.  The  supporting 
documents  must  show,  for  the  employee 
and  his  or  her  spouse  and  dependents 
for  1  year  precedmg  the  DOD  notice  and 
for  the  repayment  period  proposed  by 
the  employee  in  his  or  her  offset 
schedule,  specific  details  on  income  and 
the  family's  financial  position. 

(2)  Formal  Notification  Process,  (i) 
Appropriate  written  demand  shall  be 
made  promptly  upon  a  debtor  in  terms 
that  inform  the  debtor  of  the 
consequence  of  failing  to  cooperate.  As 
prescribed  in  §  90.6(f](l)(i)  of  this 
section,  only  one  written  demand  is 
required.  However,  DOD  Components 
must  be  satisfied  that  the  debtor  has 
received  the  demand  letter  and  has  been 
advised  of  the  entitlements  also 
identified  in  §  90.6(f)(1)  (i)  through  (iv). 
In  addition,  the  notification  letter  shall 
advise  the  debtor  of  the  following: 

(A)  The  date  by  which  payment  is  to 
be  made,  which  normally  should  be  no 
more  than  30  days  from  "the  date  that  the 
demand  letter  is  mailed  or  hand- 
deiivered.  DOD  Components  shall 
exercise  cere  to  ensure  that  demand 
letters  are  mailed  or  hand-dehvered  on 
the  same  day  that  they  are  dated. 

(B)  The  amount,  frequency, 
approximate  beginning  date,  and 
duration  of  the  intended  deduction  if 
payment  is  not  made  on  the  due  date. 

(C)  The  DOD  Component's 
requirerrents  roncerning  interest, 
penalties,  and  administrative  costs, 
unless  such  payment  are  excused  in 
accordance  with  the  FCCS. 

(D)  The  method  and  time  period  for 
requesting  a  hearing. 

(E)  The  fact  that  the  timely  filing  of  a 
petition  for  the  hearing  will  stay  the 
commencement  of  collection 
proceedings. 

(F)  The  fact  that  a  final  decision  on 
the  hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings. 

(G)  Any  other  rights  and  remedies 
available  to  the  employee  such  as  the 


possibility  of  a  waiver  under  provisions 
of  statutes  or  regulations  governing  the 
claim  for  which  the  collection  is  being 
made,  or  the  possibihty  of  an  appeal  if 
the  eventual  hearing  decision  is  not  in 
the  employee's  favor. 

(H)  The  fact  that  amounts  paid  or 
deducted  for  the  debt  that  are  later 
waived  or  found  not  owned  to  the 
United  States  will  be  refunded  promptly 
to  the  employee,  unless  there  are 
applicable  statutes  or  regulations  to  the 
contrary. 

(I)  The  specific  address  to  which  all 
correspondence  shall  be  directed 
regarding  the  debt. 

(3)  Hearings— [i]  Petitions.  Debtors 
who  petition  for  hearings  under  this  Part 
are  entitled  to  an  oral  hearing  unless 
such  hearing  is  waived  specifically  in 
the  petition  letter. 

(A)  An  employee  must  file  a  petition 
with  the  DOD  Component  concerned  for 
a  hearing  not  later  than  15  days  from  the 
date  the  employee  receives  the  notice' 
described  in  §  90.6(f)(2),  of  this  section, 
if  an  employee  wants  a  hearing 
concerning  the  existence  of  the  debt  or 
the  proposed  DOD  offset  schedule, 

(B)  The  employees  petition  or 
statement  shall  identify  and  explain 
with  reasonable  specificity  and  brevity 
the  facts,  evidence,  and  witness  that  the 
employee  believes  support  his  or  her 
position. 

(C)  The  employee  also  must  indicate 
whether  he  or  she  wishes  the  hearing  to 
consist  solely  of  written  submissions  or 
whether  the  hearing  is  to  be  oral.  If  an 
employee  elects  an  oral  hearing,  this 
election  may  be  changed  to  written 
submissions  only  if  made  3  days  before 
the  original  hearing  date. 

(D)  If  an  employee  files  a  petition  for  a 
hearing  under  5  9b.6(f)(3)(i)(A)  of  this 
section,  the  DOD  Component  shall: 

(7)  Notify  the  em.ployee  of  the  time, 
date,  and  location  of  the  hearing  if  the 
employee  does  not  request  a  hearing 
consisting  solely  of  written  submissions. 

(2)  Provide  the  employee  and  the 
hearing  official  with  a  copy  of  the 
records  in  the  DoD  Component's 
possession  relating  to  the  employee's 
debt. 

(E)  Not  later  than  15  days  from  the 
date  the  employee  receives  the  records 
described  in  §  90.6(f)(3)(i)(D)  of  this 
section,  or  not  later  than  25  days  from 
the  date  the  employee  receives  the 
notice  described  in  §  90.6(f)(2)  of  this 
section,  if  he  or  she  has  received 
records,  the  employee  shall  file  the 
following  with  tlie  DoD  Component 
concerned  and  the  hearing  official: 

[1]  The  items  listed  in  §  90.6(fK3)(i)(F) 
of  this  section,  if  the  employee  contests 
the  DoD  Component's  determination  of 
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the  existence  or  the  amount  of  the  debt; 
or 

(2)  The  items  listed  in  J  90.6{0(3)(i){H) 
of  this  section,  if  the  employee  contests 
the  DoD  Component's  offset  schedule. 

(F)  An  employee  contesting  the 
Department  of  Defense's  determination 
of  the  existence  or  amount  of  the  debt 
shall  file  the  following: 

[1]  A  statement  of  the  reasons  that 
caused  the  employee  to  believe  that  the 
Department  of  Defense's  determination 
of  the  existence  or  amount  of  the  debt 
was  clearly  erroneous.  The  statement 
shall  include  all  facts  on  which  the 
employee  bases  nis  or  her  belief  and 
any  legal  arguments  supporting  the 
belief. 

[2]  A  list  of  witnesses  the  employee 
will  call  at  the  hearing  and  a  summarj' 
of  their  anticipated  testimony. 

(J)  A  copy  of  any  records  the 
employee  intends  to  introduce  at  the 
hearing  if  they  differ  from  the  records 
provided  by  the  DoD  Component. 

(G)  However,  the  employee  may  not 
raise  any  issue  that  he  or  she  has  not 
raised  previously  with  the  DoD 
Component  concerning  the  existence  or 
the  amount  of  the  debt  or  introduce  any 
facts  or  records  that  he  or  she  has  not 
submitted  previously  to  the  DoD 
Component  concerning  the  existence  or 
amount  of  the  debt. 

(H)  If  an  employee  contests  the  DoD 
Component's  proposed  offset  schedule, 
the  employee  shall  file  the  following: 

(7)  A  proposed  alternative  ofTset 
schedule. 

[2]  A  statement  of  the  reasons  why 
the  DoD  Component's  proposed  offset 
against  disposable  pay  will  produce  an 
extreme  financial  hardship. 

(J)  The  information  required  in 
§  90.6(f)(l)(iv)fB)  of  this  section. 

(4)  A  list  of  witnesses  the  employee 
intends  to  call  at  the  hearing  and  a 
summary  of  their  anticipated  testimony: 
and 

(5)  A  copy  of  the  records  the  employee 
intends  to  introduce  at  the  hearing  if 
they  differ  from  the  ones  provided  by 
the  DoD  Component. 

(1)  As  applicable,  not  later  than  15 
days  from  the  date  the  DoD  Component 
receives  the  materials  submitted  under 
§  90.6{f)(3)(i)(A)  of  this  section,  the  DoD 
Component  shall  provide  the  employee 
and  the  hearing  official  with  the 
following: 

(J)  A  statement  supporting  the  DoD 
Component's  determination  regarding 
the  existence  and  amount  of  the  debt. 

(2)  A  statement  setting  forth  the 
reasons  why  the  DoD  Component's 
proposed  offset  schedule  does  not 
produce  an  extreme  financial  hardship 
for  the  employee  under  §  90.6(f)(4)  of 
this  section. 


[3]  A  list  of  witnesses  that  the  DoD 
Component  intends  to  call  at  the 
hearing. 

[4)  A  summary  of  their  anticipated 
testimony. 

(ii)  Scheduling.  (A)  The  DoD 
Component  shall  select  the  time,  date, 
and  location  for  the  hearing.  To  the 
extent  feasible,  a  location  convenient 
for  the  employee  shall  be  selected.  DoD 
Components  shall  establish  and  pubhsh 
specific  sites  at  which  hearings  will  be 
conducted. 

(B)  Expenses  incident  to  inspection 
and  copying  of  government  records  or 
transportation  to  attend  oral  hearings 
shall  be  borne  by  the  employee 
requesting  the  hearing. 

(C)  An  employee  forfeits  or  waives  his 
or  her  right  to  a  hearing  and  will  have 
his  or  her  pay  offset  in  accordance  with 
the  DoD  Component's  offset  schedule,  if 
the  employee: 

[1]  Fails  to  file  a  petition  for  a  hearing 
before  the  deadline  date  prescribed  in 
I  90.6(f)(3)(i)  of  this  section. 

[2)  Is  scheduled  to  appear  and  fails  to 
appear  on  time  at  the  hearing. 

(5)  Fails  to  file  the  required 
submissions  under  {  90.8{f)(3)(i]  (F]  and 
(H)  of  this  section  within  5  days  after 
the  deadline  date  estabUshed  under 

5  90.6(f}(3)(iv)  of  this  section. 

(D)  If  the  employee  files  his  or  her 
required  submissions  within  5  days  after 
the  established  deadline  date  and  the 
hearing  official  finds  that  the  employee 
has  shown  good  cause  for  the  failure  to 
comply  with  the  established  deadline 
date,  the  hearing  official  may  find  that 
the  employee  has  not  waived  his  or  her 
right  to  a  hearing.  However,  in  making 
this  determination,  the  hearing  official 
shall  take  into  accoant  that  the 
employee  was  provided  45  days  to 
respond  to  the  DoD  Component's 
position  on  the  same  issues  under 

§  90.6(f)(3){iv)  of  this  section. 

(iii)  Procedures.  (A)  The  hearing  shall 
be  conducted  by  a  hearing  official  who 
is  not  an  employee  of  the  DoD 
Component  to  which  the  debt  is  owed 
(creditor  component)  and  is  not 
otherwise  under  the  supervision  or 
control  of  the  creditor  component.  When 
collection  action  is  being  taken  by  the 
Department  of  the  Army  (DA)  and  a 
hearing  is  granted  to  a  DA  employee,  the 
hearing  official  cannot  be  employed  or 
supervised  by  the  DA. 

(B)  The  hearing  normally  will  consist 
of  informal  conferences  before  a  hearing 
official  in  which  the  employee  and 
creditor  component  will  be  given  a  full 
opportunity  to  present  evidence, 
witnesses,  and  arguments.  The 
employee  may  represent  him  or  herself 
or  be  represented  by  a  person  of  his  or 
her  choice.  However,  the  hearing  official 


will  permit  only  the  introduction  of  such 
evidence  as  described  in  the  prehearing 
submissions  m>der  S  90.6(f)(3Ki)  (P)  and 
(H)  of  this  section. 

(C)  The  creditor  component  jhall 
provide  for  maintaining  a  summary 
rectMd  of  the  hearing. 

(D)  The  hearing  official  shall  provide 
a  written  decision  on  the  merits  of  the 
hearing  that  discusses  the  basic  facts 
offered  to  document  the  nature  and 
origin  of  the  debt;  the  hearing  official's 
findings  and  conclusions  whether  the 
DoD  Component  or  the  employee  has 
best  supported  its  or  his  or  her  positions 
on  which  the  hearing  was  conducted. 

(iv)  Time  Limitations.  (A)  Time 
limitations  for  employee  requests  are  as 
follows: 

[1]  Requests  for  copies  of  the  records 
relating  to  the  debt  will  be  made  no  later 
than  10  days  from  receipt  by  the  debtor 
of  the  notice  of  indebtedness. 

[2]  Requests  for  reconsideration  of 
existence  of  the  debt  or  the  proposed 
offset  schedule  wrill  be  made  within  45 
days  of  the  debtor's  receipt  of  the  notice 
of  indebtedness,  or  if  records  were 
requested  45  days  from  the  debtor's 
receipt  of  the  records. 

(B)  Upon  timely  receipt  of  the 
appropriate  statements  and  documents, 
the  DoD  Component  will  reconsider 
whether  the  employee  is  indebted  to  the 
Department  of  Defense,  the  amount  of 
the  indebtedness,  or  the  appropriateness 
of  the  offset  schedule. 

(C)  If  the  review  of  statements  and 
documents  provided  so  warrants,  the 
DoD  Component  will  notify  the 
employee  that: 

[1]  The  employee  is  not  indebted  to 
the  Department  of  Defense,  or 

[2)  The  employee's  proposed 
alternative  offset  schedule  is  approved. 

(D)  If,  after  considering  the  statement 
and  supporting  documents,  the  DoD 
Component  determines  that  the 
employee  is  indebted  to  the  Department 
of  Defense,  the  Component  will  send  the 
employee  the  following: 

[1]  A  statement  indicating  the  reasons 
for  the  decision  regarding  the 
indebtedness,  including,  if  applicable, 
the  reasons  for  reducing  thf  amount  of 
the  indebtedness. 

[2]  The  formal  notice. 

(E^  If,  after  considering  the  statement 
and  supporting  documents,  the  DoD 
Component  determines  that  the  original 
offset  schedule,  or  a  modification  to  that 
schedule,  will  not  impose  an  extreme 
financial  hardship  for  the  employee,  the 
Component  will  send  the  employee  a 
statement  indicating  the  reason  it 
concluded  that  the  original  or  modified 
offset  schedule  will  not  impose  an 
exteme  financial  hardship  under 
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S  90.6(f)(4)  of  this  section,  and  the  notice 
described  in  5  90.6(f)(2)  of  this  section. 

(v)  Exceptions  to  Entitlements.  (A) 
Exceptions  to  the  provisions  of 
§  90.6(f)(1)  of  this  section,  are  limited  to 
the  foUovsring  intra-agency  adjustments 
of  four  pay  periods  or  less  that  are  not 
considered  debts: 

(1)  An  employee's  election  of  coverage 
or  of  a  change  in  coverage  under  a  DoD 
benefit  program  that  requires  periodic 
deductions  hora  pay  and  that  cannot  be 
placed  into  effect  immediately  because 
of  normal  processing  delays. 

[2]  A  ministerial  adjustment  in  pay 
rates  or  allowances  that  cannot  be 
placed  into  effect  immediately  because 
of  normal  processing  delays. 

(B)  In  the  above  cases,  the  DoD 
Component  shall  issue  in  advance  of  the 
collection  a  notice  that: 

[1]  Because  of  the  employee's  election, 
future  salary  will  be  reduced  to  cover 
the  period  between  the  effective  date  of 
the  election  and  the  first  regular 
withholding,  and  the  employee  may 
dispute  the  amount  of  the  retroactive 
collection  by  notifying  (an  official  to  be 
specified  by  each  Component)  to  be 
responsible  for  resolving  the  dispute;  or 

[2)  On  account  of  a  normal  ministerial 
adjustment  in  pay  or  allowances  that 
could  not  be  placed  into  effect 
immediately,  future  salary  will  be 
reduced  to  cover  a.ay  excess  pay  or 
allowance  received  by  the  employse. 
and  that  the  employee  may  dispute  the 
amount  of  the  retroactive  collection  by 
notifying  the  disbursing  officer 
responsible  for  making  the  adjusted 
payment. 

(C)  If  normal  processing  delays 
exceed  four  pay  periods,  the  full 
procedures  prescribed  under  5  U.S.C. 
5514  and  §  90.6(f)(2)  of  this  section,  shall 
be  extended  to  the  employee. 

(4)  Standards  For  Determining 
Extreme  Financial  Hardship,  (i)  An 
offset  produces  an  extreme  financial 
hardship  for  an  employee  if  the  offset 
prevents  the  employee  from  meeting  the 
costs  necessarily  incurred  for  essential 
subsistence  expense  of  the  employee 
and  his  or  her  spouse  and  dependents. 

(li)  These  essential  subsistence 
expenses  include  only  costs  incurred  for 
food,  housing,  clothing,  transportation, 
and  medical  care. 

(iii)  In  determining  whether  the  offset 
would  prevent  the  employee  from 
meeting  the  essential  subsistence 
expense  described  above,  the  DoD 
Component  and  the  hearing  official  shall 
consider  the  following: 

(A)  The  income  from  all  sources  of  the 
employee,  his  or  her  spouse,  and 
dependents. 

(B)  The  extent  to  which  the  assets  of 
the  employee  and  his  or  her  spouse  and 


dependents  are  available  to  meet  the 
offset  and  the  essential  subsistence 
expenses. 

(C)  Whether  these  essential 
subsistence  expenses  have  been 
minimized  to  the  greatest  extent 
possible. 

(D)  The  extent  to  which  the  employee 
or  his  or  her  spouse  can  borrow  money 
to  meet  the  offset  and  other  essential 
expenses. 

(E)  The  extent  to  which  the  employee 
and  his  or  her  spouse  and  dependents 
have  other  exceptional  expenses  that 
should  be  taken  into  account  and 
whether  these  expenses  have  been 
minimized. 

(5)  Collections  in  Installments,  (i)  The 
amount  deducted  involuntarily  for  any 
period  may  not  exceed  15  percent  of  the 
disposable  pay  from  which  the 
deduction  is  made,  unless  the  deduction 
of  a  greater  amount  is  necessary  to 
make  the  collection  within  the  period  of 
anticipated  active  duty  or  employment. 
Deductions  shall  be  reasonable  in  terms 
of  the  employee's  ability  to  pay  after 
considering  necessary  living  expenses, 
including  recurring  legal  debts  (required 
by  law)  and  deductions  being  made 
from  disposable  pay  at  the  time  the 
er.-oneous  payment  is  discovered.  If 
possible,  the  installment  payments 
should  be  sufficient  in  size  and 
frequency  to  liquidate  the  government's 
claim  in  not  more  than  3  years. 

(A)  If  the  repayment  extends  over  a 
period  of  years,  provisions  shall  be 
made  for  increasing  the  deduction  when 
conditions  so  warrant.  The  deductions 
may  be  made  from  basic  pay,  special 
pay,  incentive  pay,  retired  pay,  retainer 
pay,  or,  in  the  case  of  an  employee  not 
entitled  to  basic  pay,  other  authorized 
pay.  For  mihtary  members,  the 
definition  for  disposable  pay  may  be 
found  in  the  Military  Pay  and 
Allowances  Entitlement  Manual. 

(B)  While  the  amount  deducted 
involuntarily  for  any  pay  period  may  not 
exceed  15  percent  of  disposable  pay.  a 
greater  amount  may  be  deducted  upon 
the  written  consent  of  the  employee 
involved.  The  employee  should  be 
encouraged  to  consent  to  payment  of 
more  than  15  percent  in  order  to 
liquidate  the  indebtedness  as  soon  as 
possible.  Installment  payments  of  less 
than  $50  per  month  should  be  accepted 
only  if  justified  on  the  grounds  of 
financial  hardship  or  some  other 
reasonable  cause. 

(ii)  If  the  employee  retires  or  resigns, 
or  if  his  or  her  employment  or  period  of 
active  duty  ends  before  collection  of  the 
debt  is  completed,  offset  from 
subsequent  payments  of  any  nature 
[such  as,  final  salary  payment,  lump- 


sum leave,  and  bonuses)  may  be 
effected  under  31  U.S.C.  3716. 

(iii)  Payroll  deduction  shall  begin  on 
the  next  expedient  payday  after 
expiration  of  the  full  time  provided  in 
the  notification,  unless  other  appeals 
have  been  registered  by  the  employee  to 
stay  the  commencement  of  collection 
proceedings. 

(6)  Refunds,  (i)  The  DoD  Component 
shall  refund  promptly  to  the  employee 
amounts  paid  or  deducted  under  this 
Part  when  one  of  the  following  incurs: 

[h]  A  debt  is  waived  or  otherwise 
found  not  owing  to  the  Department  of 
Defense  (unless  expressly  prohibited  by 
statute  or  regulation). 

(B)  The  employee's  paying  office  is 
directed  by  an  administrative  or  judicial 
order  to  refund  amounts  deducted  from 
his  or  her  current  pay. 

(ii)  Unless  there  are  statutory, 
regulatory,  or  contractual  provisions  to 
the  contrary,  such  refunds  do  not  bear 
interest. 

(7)  Requests  from  other  Federal 
Agencies,  (i)  If  a  determination  has  been 
made  by  a  federal  agency  that  a  debtor 
is  employed  by  the  Department  of 
Defense,  a  request  for  salary  or 
administrative  offset  shall  be  addressed 
to  the  Secretary  of  Defense  and  a  copy 
of  all  documentation  shall  be  forwarded 
to  the  Defense  Manpower  Data  Center, 
550  Camino  El  Estero,  Monterey.  CA 
93940.  Such  request  shall  include  the 
following: 

(A)  A  statement  that  the  due  process 
provisions  of  5  U.S.C.  5514.  31  U.S.C. 
3716  or  other  applicable  law  have  been 
completed. 

(B)  Details  of  the  debt,  including  the 
amount  and  reason  for  the  debt,  the 
payment  due  date,  the  date  the  federal 
agency  determined  the  debt  was  due,  a 
statement  that  the  federal  agency's 
regulations  have  been  approved  by  the 
Office  of  Personnel  Management  (OPM). 

(C)  Unless  the  debtor  has  given  a 
signed  statement  acknowledging  receipt 
of  the  required  procedures  under  5 
U.S.C.  5514  or  other  appUcable  law.  an 
indication  of  the  actions  taken  under  5 
U.S.C.  5514  or  other  applicable  law  and 
the  dates  on  which  they  were  taken. 

(ii)  DoD  Components  may  not  honor 
requests  to  collect  a  debt  under  5  U.S.C. 
5514  and  31  U.S.C.  3716  and  3711  or 
other  applicable  law  more  than  10  years 
after  the  government's  right  to  collect 
the  debt  first  accrued  except  as 
provided  in  the  FCCS. 

(8)  Requests  To  Other  Federal 
Agencies,  (i)  If  a  determination  has  been 
made  that  the  debtor  is  employed  by 
another  DoD  Component  or  federal 
agency,  a  request  for  salary  or 
administrative  offset  shall  be  forwarded 
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to  the  employing  agency.  Such  request 
shall  include  the  following: 

(A)  A  statement  that  the  due  process 
provisions  of  5  U.S.C.  5514  or  31  U.S.C. 
3716  have  been  completed. 

(B)  A  certified  debt  claim  form  (to  be 
provided  by  OPM). 

(C)  Details  of  the  debt  including  the 
amount  and  rea.son  for  the  debt:  the 
payment  due  date;  the  date  the  DoD 
Component  determined  the  debt  was 
due:  a  statement  that  the  DoD 
regulations  have  been  approved  bv 
OPM. 

(D)  Unless  the  debtor  has  given  a 
signed  statement  acknowledging  receipl 
of  the  required  procedures  under  5 
U.S.C.  5514  and  31  U.S.C.  3716  and  3711 
the  requesting  Component  shall  indicate 
the  actions  taken  under  5  U.S.C.  5514 
and  31  U.S.C.  3716  and  3711  and  the 
dates  on  which  they  were  taken. 

(ii)  DoD  Components  may  not  initiate 
offset  to  collect  a  debt  under  5  U.S.C. 
5514  and  31  U.S.C.  3716  and  3711  more 
than  10  years  after  the  governments 
right  to  collect  the  debt  first  accrued, 
except  as  provided  in  the  FCCS. 
(9)  Request  For  Waiver,  (i)  An 
employee  may  address  a  written  request 
for  waiver  under  5  U.S.C.  5504, 10  U.S.C. 
2774,  and  32  U.S.C.  716  to  the  official 
designated  in  the  notification  letter.  The 
request  should  state  the  reasons  that  a 
waiver  under  the  standards  cited  in  the 
notice  should  be  made.  To  delay  further 
collection  action,  a  former  employee's 
request  for  waiver  must  be  received 
within  30  days  of  the  date  of  the 
notification  letter  if  the  former  employee 
is  in  the  United  States,  or  45  days  if  the 
former  employee  is  in  a  foreign  country. 
While  the  request  for  waiver  is  pending, 
V  interest  on  the  amount  due  shall  not 
accrue. 

(ii)  The  DoD  Component  shall  notify 
the  debtor  in  writing  of  the  designated 
official's  final  decision.  This  decision 
shall  be  final  and  conclusive  as  far  as 
the  Component  is  concerned.  Unless  the 
debtor  makes  direct  payment  of  the 
amount  due.  further  collection  actions 
shall  be  initiated.  If  the  decision  is  to  the 
advantage  of  the  debtor,  the  accounts 
shall  be  adjusted  as  appropriate.  The 
Component's  determination  that  a 
payment  was  erroneous  in  no  way 
restricts  the  debtor  from  disputing  the 
validity  of  the  administrative 
determination  and  asserting  a 
subsequent  claim  against  the 
government  either  to  the  GAO  or  in  the 
courts. 

(10)  Compromise  Of  Claims,  (i)  Claims 
may  be  compromised  under  Chapter  II. 
Part  103.  FCCS  for  the  following  reasons: 

(A)  Inability  to  pay  within  a 
reasonable  time. 


(B)  A  doubt  concerning  the 
government's  ability  to  prove  its  case  in 
court. 

(C)  Cost  of  collecting  the  claim  does 
not  justify  enforced  collection. 

(D)  Statutory  penalties,  forfeitures,  or 
debts  established  as  an  aid  to 
enforcement  and  to  compel  compliance 
may  be  compromised  if  the  DoD 
Component's  enforcement  policy  in 
terms  of  deterrence  and  securing 
compliance,  both  present  and  future. 
will  be  served  adequately  by  acceptance 
of  the  sum  to  be  agreed  upon. 
Accidental  or  technical  violations  may 
be  dealt  with  less  severely  than  willful 
and  substantial  violations. 

(E)  When  two  or  more  debtors  are 
jointly  and  severally  liable,  collection 
action  may  not  be  withheld  against  one 
such  debtor  until  the  other  or  others  pay 
their  proportionate  shares.  Care  shall  be 
taken  that  compromise  with  one  such 
debtor  will  not  be  considered  a 
precedent  or  as  morally  binding  in 
determ.ining  the  amount  that  shall  be 
required  from  other  debtors  jointly  and 
severally  liable  on  the  claim. 

(F)  A  combination  of  one  or  more  of 
the  above  reasons. 

(li)  The  head  of  a  DoD  Component  or 
a  designee  may  exercise  the  com.promise 
authority  with  respect  to  claims  for 
money  or  property  arising  out  of  the 
activities  of  the  Component  when  the 
difference  between  the  amount  offered 
in  settlement  by  the  debtor  and  the 
amount  owed,  exclusive  of  interest, 
penalties,  and  administrative  costs,  does 
not  exceed  S20.000.  Amounts  exceeding 
S20,CK)0  shall  be  referred  to  the 
Department  of  Justice  or  GAO,  as 
appropriate,  Only  the  Comptroller 
General  or  a  designee  may  compromise 
a  claim  that  arises  out  of  an  exception 
made  by  the  GAO  in  the  account  of  an 
accountable  officer. 

(g)  Collections  under  Pub.  L  97-365 
and  31  U.S.C.  3716.  This  law  provides 
that  "After  trying  to  collect  a  claim  from 
a  person  under  5  U.S.C.  section  3711(a). 
the  head  of  an  executive  or  legislative 
agency  may  collect  the  claim  by 
administrative  offset."  Unlike  salary 
offset,  which  applies  to  basic  pay. 
special  pay,  incentive  pay,  retired  pay. 
and  8o  forth,  administrative  offset 
applies  to  monies  due  an  employee  that 
are  not  considered  to  be  pay,  such  as 
amounts  due  for  accrued  leave,  certain 
bonuses,  stipends,  refunds,  or  other. 
Debts  owed  the  United  States  may  be 
collected  by  administrative  offsetonly 
after  affording  the  debtor  certain  rights 
Before  initiating  the  collection  of  a  claim 
by  means  of  administrative  offset,  the 
DOD  Component  shall  establish 
detailed  procedures  for  providing  a 


debtor,  before  the  offset  is  made,  with 
procedural  rights  as  described  here. 

(1)  Debtor's  Entitlement,  (i)  Except  for 
the  mandatory  hearing  if  requested  by 
the  debtor,  a  debtor  shall  be  entitled  to 
the  same  basic  rights  as  defined  in 
§  90.6(f)(1),  above,  before  collection  of  a 
claim  by  administrative  offset.  Although 
on  a  oral  hearing  is  not  required,  the 
debtor  shall  be  entitled  to  an* 
opportunity  for  the  review,  within  the 
DOD  Component,  of  the  determination 
of  the  Component  with  respect  to  ihe 
claim. 

(ii)  Before  collecting  a  debt  under 
§  90  6(g).  the  DOD  Components  shall 
prescribe  regulations  on  such  collections 
tnat  are  consistent  with  this  Part  and  the 
FCCS. 

(A)  The  DOD  Component  as  the 
cerditor  agency  shall  make  a 
determination  to  collect  debt  by 
administrative  offset  on  a  case-by-case 
basis  using  sound  judgment.  A 
Component  shall  not  only  consider 
whether  administrative  offset  is  feasible 
from  a  practical  and  legal  standpoint, 
but  also  whether  such  offset  is  in  the 
best  inte.-esf  of  the  Department  of 
Defense  and  the  United  States.  A  DOD 
Component  may  give  due  consideration 
to  the  debtor's  financiai  condition,  but  is 
not  required  to  use  adrnmistralive  offset 
in  every  instance  in  which  there  is  an 
available  source  of  funds. 

(B)  DOD  Components  are  not 
authorized  by  31  U.S.C.  3716  to  use 
administrative  offset  with  respect  to  one 
of  the  following; 

(7)  Debts  owed  by  any  state  or  local 
government. 

[2]  Debts  arising  under  or  payments 
made  under  the  Social  Security  Act.  the 
Interna)  Revenue  Code  of  1954.  or  the 
tariff  laws  of  the  United  States. 

[3]  Any  case  in  which  collection  of  the 
type  of  debt  by  administrative  offset  is 
explicitly  provided  for  or  prohibited  by 
another  statute. 

(C)  However,  debts  or  payments  that 
are  not  subject  to  administrative  offset 
under  31  U.S.C.  3716  and  3711  still  may 
be  collected  by  administative  offset 
under  some  other  statute  or  common 
law.  Components  shall  pursue  collection 
under  whatever  authorities  are 
available. 

(2)  Formal  Notification  Process,  (i) 
After  appropriate  written  demand  has 
been  made  promptly  upon  a  debtor  of 
the  Department  of  Defense  as  prescribed 
in  §  90.6(f)(2)  of  this  section  a  total  of 
two  progressively  stronger  letters  at  not 
more  than  30-day  intervals  normally  will 
be  made  unless  a  response  to  the  first  or 
second  letter  indicates  that  a  further 
letter  would  be  futile  and  the  debtor's 
response  does  not  require  rebuttal.  In 
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determining  the  timing  of  the  demand 
letters,  DOD  Components  shall  give  due 
regard  to  the  need  to  act  promptly  so 
that,  if  necessary  to  refer  the  debt  to  the 
Department  of  Justice  for  Htigation,  such 
referral  can  be  made  within  1  year  of  the 
Component's  final  determination  of  the 
fact  and  amount  of  the  debt.  When 
necessary  to  protect  the  government's 
interest  (for  example,  to  prevent  the 
Statute  of  limitations  28  U.S.C.  2415  from 
expiring)  written  demand  may  be 
preceded  by  other  appropriate  actions. 
Subsequent  demand  letters  shall  be 
progressively  stronger  and  advise  the 
debtor  of  the  following: 

(A)  The  Component's  intent  to  collect 
the  debt  by  administrative  offset. 

(B)  An  opportunity  to  obtain  review 
within  the  Component  of  the 
determ.ination  of  the  indebtedness. 

(ii)  If  a  determination  has  been  made 
that  a  debtor  is  working  for  another 
federal  agency,  the  procedures  provided 
in  §  90.6(g](2)(i)  of  this  section,  will 
apply.  However,  a.^ter  all  debtor 
entitlements  have  been  offered,  the 
Component  shall  forward  the  request  for 
offset  to  the  employing  agency.  The 
request  shall  include  a  written  statement 
that  the  debtor  owes  the  debt  (including 
the  amount  and  basis  of  the  debt  and 
the  date  on  which  payment  was  due) 
and  that  the  debtor  was  so  notified  as 
required  by  31  U.S.C.  3716. 

(iii)  DoD  Components  may  not  initiate 
admanistrative  offset  to  collect  a  debt 
under  31  U.S.C.  3716  and  3711  more  than 
10  years  after  the  government's  right  to 
collect  the  debt  first  accrued,  unless 
facts  material  to  the  government's  right 
to  collect  the  debt  were  not  known  and 
could  not  reasonably  have  been  known 
by  the  officials  of  the  Department  of 
Defense  who  were  charged  with  the 
re.sponsibility  to  discover  and  collect  the 
debt.  The  date  the  debt  first  accrued  is 
to  be  determined  according  to  existing 
law  regarding  the  accrual  of  debts,  such 
as  28  U.S.C.  2415. 

(iv)  DoD  Components  may  effect 
administrative  offset  against  a  payment 
to  be  m^de  to  a  debtor  before  the 
con-iplet'on  date  of  procedures  required 
by  §  SG  D(gHl)(ii)  of  this  section,  if 
failure  to  take  the  offset  would  prejudice 
substantially  the  Department  of 
Defense's  ability  to  collect  the  debt  and 
the  time  before  the  payment  is  to  be 
made  does  not  reasonably  permit  the 
completion  of  those  procedures.  Such 
offset  must  be  followed  promptly  by  the 
completion  of  those  procedures. 
Amounts  recovered  by  offset  but  later 
found  not  to  be  owed  the  Department  of 
Defense  shall  be  refunded  promptly. 

(3)  Hearings,  (i)  The  provisions  of 
§  90.6(g)  do  not  require  an  oral  hearing 
with  respect  to  debt  collection  systems 


in  which  determinations  of  indebtedness 
or  waiver  rarely  involve  issues  of 
credibility  or  veracity  and  the  DoD 
Component  has  determined  that  review 
of  the  written  record  ordinarily  is  an 
adequate  means  to  correct  past 
mistakes.  When  an  oral  hearing  is  not 
required,  a  Component  nevertheless 
shall  afford  the  debtor  a  "paper 
hearing."  That  is,  the  Component  will 
make  its  determination  on  the  request 
for  waiver  or  reconsideration  based 
upon  a  review  of  the  written  record. 

(ii)  When  a  DoD  Component  is 
required  to  afford  a  debtor  with  a 
hearing  or  review  within  the 
Component,  the  Component  shall 
provide  the  debtor  with  a  reasonable 
opportunity  for  an  oral  hearing  when 
one  of  the  following  occurs: 

(A)  An  applicable  statute  authorizes 
or  requires  the  Department  of  Defense  to 
consider  waiver  of  the  indebtedness 
involved,  the  debtor  requests  waiver  of 
the  indebtedness,  and  the  waiver 
determination  turns  on  an  issue  of 
credibility  or  veracity. 

(B)  The  debtor  requests 
reconsideration  of  the  debt  and  the 
Component  determines  that  the  question 
of  the  indebtedness  cannot  be  resolved 
by  review  of  the  documentary  evidence; 
for  example,  when  the  valWity  of  the 
debt  turns  on  an  issue  of  credibility  or 
veracity.  Unless  otherwise  required  by 
law.  an  oral  hearing  under  §  90.6(g)  is 
not  required  to  be  a  formal  evidentiary- 
type  hearing,  although  the  Component 
always  shall  document  carefully  all 
significant  matters  discussed  at  the 
hearing. 

(iii)  The  filing  of  petitions,  the 
scheduling  and  procedural  conduct  of 
hearings  shall  be  accomplished  as 
outlined  in  §  S0.6(f](3)  of  this  section. 

(iv)  A  DoD  Component  shall  not 
initiate  a  request  for  offset  until  the 
procedures  in  §  90.6(f)(7)  of  this  section, 
have  been  carried  out  and  such  action 
has  been  evidenced. 

(h)  Collectiops  of  Out  of  Service 
Debts.  The  collection  of  amounts  under 
§  90.6fh)  shall  be  in  accordance  with  the 
standards  promulgated  purcusnt  to  the 
Federal  Claims  Co!!ection  Act  of  1966. 
as  amended  by  Pub.  L.  97-365  and 
implemented  by  the  FCCS. 

(1)  Debtor  Entitlements.  An  out-of- 
sorvice  debtor  has  the  same  basic 
entitlements  as  an  in-service  debtor 
except  for  entitlement  to  mandatory 
hearings  (see  §  90.6  (f)  and  (g)  of  this 
section). 

(2)  Formal  Notification  Process.  In 
addition  to  the  notification  requirements 
provided  in  §  90.6  (f)  and  (g)  of  this 
section,  subsequent  notification  letters 
shall  advise  the  debtor  of  (i)  the  possible 
notification  of  commercial  credit 


bureaus  if  payment  is  not  made  on  time; 
(ii)  the  possible  use  of  commercial 
collection  agencies,  and  (iii)  the  possible 
referral  of  the  claim  to  the  Department 
of  Justice  for  prosecution. 

(i)  Data  Exchange  Program.  (1) 
General.  DoD  Components  periodically 
shall  conduct  exchanges  of  records  on 
delinquent  debts  for  the  purpose  of 
locating  debtors  and  initiating  offset 
collection  action.  Components  operating 
within  the  provisions  of  this  Instruction 
shall  ensure  that  actions  prescribed  for 
aggressive  debt  collection  complies  with 
the  policy  promulgated  by  the  Attorney 
General  and  Comptroller  General  before 
the  match.  A  determination  shall  be 
made  that  all  other  alternatives  either 
are  less  effective,  more  expensive,  or 
would  present  a  greater  threat  to 
personal  privacy. 

(2)  This  guidance  is  intended  to  aid 
DoD  Components  in  balancing  the 
government's  need  to  maintain  the 
integrity  of  federal  programs  with  the 
employee's  right  to  personal  privacy.  It 
does  not  authorize  activiJies  that  are  not 
permitted  by  law,  nor  does  it  prohibit 
activities  expressly  required  to  be 
performed  by  law.  The  procedures  and 
limitations  set  forth  herein  apply,  even 
when  a  statute  authorizes  or  requires  a 
matching  program  to  be  carried  out,  to 
the  extent  that  these  procedures  and 
limitations  would  not  inhibit  the 
legislative  purposes  of  that  statute. 
Compliance  with  these  guidelines  does 
not  relieve  a  Component  from  the 
obligation  to  comply  with  the  provisions 
of  Pari  286  of  this  Title,  including  any 
provisions  not  cited  herein. 

(3)  DoD  Components  are  expected  to 
cooperate  with  one  another  and  with 
other  federal  agencies  in  their  debt 
collection  activities. 

(4)  DoD  Components  shall  establish 
necessary  procedures  to  ensure  that  the 
establishment  and  maintenance  of 
debtor  records  are  compatible  for 
matching  and  referred  programs. 

(j)  Use  of  Private  Collection 
Agencies — (1)  General.  As  a  means  of 
enhancing  the  DoD  debt  collection 
program  DoD  Components  shall  use 
commercial  collection  agencies  for 
collection  services  to  supplement  their 
collection  programs.  This  conforms  with 
FCCS  and  Pub.  L.  97-365  and  95-109. 

(2)  DoD  Component's  Responsibilities. 
When  a  Component  uses  commercial 
collection  services  the  following 
conditions  must  be  met: 

(i)  All  actions  required  by  the  Federal 
Claims  Collection  Standards  shall  be 
accomplished  before  release  to  the 
commercial  collection  agency. 

(ii)  The  DoD  Component  will  establish 
procedures  covering  the  transfer  of 
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accounts,  the  review  and  approval  of 
formats  of  letters  and  bills  and  a  system 
for  repayment  processing. 

(iii)  The  DoD  Component  must  retain 
ultimate  responsibility  for  collections. 
Thus,  the  Component  head  must  retain 
the  authority  to  resolve  disputes. 
-  compromise  claims,  terminate  collection 
action,  and  initiate  legal  action  under 
the  jurisdiction  of  the  Department  of 
justice  (28  U.S.C.  516). 

(3)  Contractural Procedure.  Contracts 
for  commercial  collection  services  must 
meet  the  following  conditions: 

(i)  The  contract  will  be  in  compliance 
with  the  Federal  Acquisition 
Regulations  (F.^R). 

(ii)  the  contract  will  provide  a 
mechanism  to  ensure  that  any 
substantive  issues  relating  to  the 
underlying  merits  of  the  claims  are 
referred  to  the  originating  DoD 
Component  for  resolution,  at  which  time 
the  contractor  shall  relinquish  to  the 
Component  its  complete  file  of 
information  on  an  account. 

(iii)  The  Contract  will  list  the 
minimum  collection  activities  to  be 
performed  and  the  minimum 
documentation  to  be  obtained  for 
various  categories  of  accounts  such  as: 

(A)  Locating  and  contacting  debtor. 

(B)  Repayment  schedules. 

(C)  Suspension  of  collection  activity. 

(D)  Resolution  of  complaints. 

(E)  Unlocafable  accounts. 

(F)  Inability  to  pay. 

(G)  Refusal  to  pay. 

{iv)  The  contract  will  require  the 
contractor  to  record  all  collection 
actions  taken  on  each  account  and 
provide  a  report  of  such  actions  to  the 
Department  of  Defense  monthly,  or  as 
requested. 

(v)  The  contract  will  require  the 
contractor  to  calculate  up-to-date 
accrued  interest,  using  the  rate  tables 
supplied  by  the  Department  of  Defense. 

(vi)  The  contract  will  define  clearly 
the^Drocedures  for  billing  debtors, 
receiving  and  processing  repayments, 

(vii)  The  contractor  shall  be  subject  to 
the  Privacy  Act  of  1974.  5  U.S.C.  552a 
and,  when  applicable,  to  federal  state 
and  local  laws  and  regulations 
pertaining  to  debt  collection  practices, 
such  as  the  Fair  Debt  Collection 
Practices  Act. 

(k)  Reporting  debts  to  commercial 
credit  bureaus— [\)  General.  As  a  means 
of  further  enhancing  the  debt  collection 
program  of  the  Department  of  Defense. 
Cortiponenls  authorized  to  terminate  or 
write-off  individual  debts  may  report  to 
comn-.ercial  credit  bureaus  those 
delinquent  debts  that  have  been 
terminaled  (no  further  collection  action 
is  economically  feasible]  or  have  been 


referred  to  the  GAO  or  the  Department 
of  justice  for  further  collection  effort. 

(2)  Component  Responsibility.  Each 
DoD  Component  that  is  authorized  to 
terminate  or  write-off  individual  debts 
will  be  responsible  for  reporting  debts  in 
compliance  with  Pub.  L  97-365  and  the 
0MB  Bulletin  No.  83-21.  Before 
reporting  an  employees  debt  to  a 
commercial  credit  bureau,  a  Component 
must  provide  public  notice  in  the 
Federal  Register  identifying  those 
systems  of  records  from  which  it  intends 
to  disclose  information.  Chapter  4, 
Subsection  B.13.  of  Part  288a  of  this  title 
authorizes  such  disclosure.  A  disclosure 
under  Chapter  4,  subsection  B.13  is  not  a 
routine  use  disclosure.  Each  DoD 
Component  also  shall  ensure  that  an 
individual  debtor  is  afforded  the  due 
process  protection  prescribed  by  Pub.  L. 
97-365  before  any  disclosure  of 
information  is  made  on  that  debtor. 

(3)  Reporting  of  Referrals.  Each  DoD 
Component  shall  maintain  an  accurate 
account  of  all  names  reported  to  credit 
bureaus. 

Dated:  August  31,  1984. 
Oarlene  C.  Scott, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Deportment  of  Defense. 

|FR  Doc  84-23494  F.led  ^.^-84.  8.45  am] 
BILUNG  CODE  3S10-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-10-FRL-2665-2) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Idaho 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule;  extension  of 

public  comment  deadline. 


summary:  By  this  notice.  EPA  is 
extending  the  deadline  for  receiving 
written  cor''.ricnts  on  the  Agency's 
proposed  promulgation  of  a  Federal 
Implementation  Plan  for  attainment  of 
National  Ambient  Air  Quality  Standards 
for  lead  for  the  portion  of  Shoshone 
County  surrounding  and  including  the 
Bunker  Limited  Partnership  primary  lead 
smelter.  The  extension  will  permit  more 
time  for  public  comment, 

date:  Comments  must  be  received  or 
postmarked  on  or  before  September  7, 
1954. 

ADDRESSES:  Comments  should  be 
addressed  to:  Laurie  M.  Krai,  Air 
Programs  Branch  M/S  532, 
Environmental  Protection  Agency.  1200 


Sixth  Avenue,  Seattle,  Washington 
98101. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  F.  White,  Air  Programs  Branch 
M/S  532.  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  Seattle, 
Washington  98101,  Telephone:  (206)  442- 
4016,  FTS:  399-4016. 
SUPPLEMENTARY  INFORMATION:  EPA  is  in 

the  process  of  soliciting  public  comment 
on  its  proposed  promulgation  of  a 
Federal  Implementation  Plan  for 
attainment  of  National  Ambient  Air 
Quality  Standards  for  lead  for  the 
portion  of  Shoshone  County  surrounding 
and  including  the  Bunker  Limited 
Partnership  primary  lead  smelter.  This 
notice  extends  the  deadline  for  receiving 
written  comments  from  Augu:t  20  to 
September  7,  1984  to  comply  with 
statutory  requirements. 

EPA  is  seeking  comment  on  all 
aspects  of  its  proposal  Copies  of  the 
proposal  and  supporting  documents  are 
available  to  anyone  who  wants  to 
become  familiar  with  them.  T\\ey  may 
be  inspected  at  the  following  locations: 
Kellogg  Library,  16  West  Market 

Avenue,  Kellogg,  Idaho 
EPA  Idaho  Operations  Office,  422  West 

Washington  Street,-Boise,  Idaho. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposal. 
Comments  should  be  submitted, 
preferably  in  tnplicate,  to  the  address 
listed  in  the  front  of  this  notice. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Lead,  Particulate  matter;  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations. 

Dated:  August  27.  1984 
L.  EdM'in  Coate, 

Acting  Regional  Administrator. 

IFF  Doc  84-23506  Filed  »-V-84  8  45  am) 
BILUNQ  CODE  8S60-S0-M 


40  CBR  Part  52 

1A-5-FRL-2665-5] 

Illinois;  Approval  and  Promulgation  of 
Implementation  Plans 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing 
rulemaking  to  disapprove  a  revision  to 
the  Illinois  State  Implementation  Plan 
(SIP)  for  Total  Suspended  Particulates 
(TSP).  The  revision  pertains  to  the 
incorporation  of  a  source  specific 
variance  for  Acme  Barrel  Company  in 
the  Illinois  SIP.  USEPAs  action  to 
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propose  disapproval  of  the  SIP  revision 
is  based  upon  the  failure  of  the  State  to 
demonstrate  that  the  variance  would  not 
lenpardize  attaimient  and  maintenance 
of  the  TSP  National  Ambient  Air 
Quahty  Standards  (.\AAQS). 

DATE:  Comments  on  this  revision  and  on 

ihe  proposed  L'SEPA  action  must  be 
.'■eceived  by  October  9,  1984. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review.  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano.  at  (312) 
886-6035.  before  visting  the  Region  V 
office). 

Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
2.30  South  Dearborn  Street,  Chicago. 
lihnois  6(3604 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control.  2200  Churchill  Road, 
Springfield.  Illinois  62706 

Comments  on  this  proposed  rule 
should  be  addressed  to:  Gary  Gulezian, 
Chief,  Regulatory  Analysis  Section,  Air 
and  Radiation  Branch  f5AR-26), 
Environmental  Protection  Agency. 
Region  V.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano.  Air  and  Radiation 
Branch  (.5AR-26),  Environmental 
Protection  Agency.  Region  V.  Chicago. 
ninois  60604.  (312)  886-6035. 

SUPPLEMENTARY  INFORMATION:  In  a 

September  8,  1983.  Final  Order  (PCB  82- 
135).  the  Illinois  Pollution  Control  Board 
(IPCB)  granted  Acme  Barrel  Company  a 
variance  from  Rules  105(a).  105(d). 
202(b),  203(e)(3),  and  502  until  March  6, 
1984.  for  the  operation  of  its  gas  fired 
drum  incinerator  which  is  located  in 
Chicago.  Cook  County,  Illinois,  a 
primary  nonattainment  area  for  total 
suspended  particulates  (TSP).  On 
October  31. 1983.  the  Illinois 
Environmental  P>rotection  Agency    ■ 
(!EPA)  submitted  this  Final  Order  to 
USEPA  as  a  proposed  revision  to  the 
Illinois  SIP.  The  following  presents  a 
summary  of  IPCB  regulations  involved 
in  this  variance. 
Rule  105(a) — Prohibition  on  operation 

during  breakdown 
Rule  105(d)— Report  of  operation 

during  breakdown  or  start-up 
Rule  202(b)— Prohibition  of  visible 

emissions  greater  than  30% 
Rule  203(el(3)— Particulate  emission 

standard  of  0.2  grains  per  standard 

cubic  foot  corrected  to  12%  CCk. 

applicable  to  existing  incinerators 

burning  less  than  2000  pounds  of 

refuse  per  hour 
Rule  502 — Prohibition  of  open  burning 


Rule  502  is  not  part  of  the  Illinois  SIP 
for  TSP.  USEPA  can  take  no  action  on 
this  variance  as  it  pertains  to  Rule  502. 

USEPA's  analysis  of  this  proposed  SIP 
revision  was  completed  in  conformance 
with  the  provisions  of  a  July  20, 1983, 
memorandum  from  Sheldon  Meyers. 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  to  the  Directors 
of  the  regional  Air  and  Waste 
Management  Divisions  and  the  regional 
Air  Management  Divisions.  This  policy 
requires  the  State  to  show  that  the  SIP, 
as  a  whole  despite  the  relaxation,  will 
continue  to  provide  for  the  attainment  of 
the  TSP  national  ambient  air  quality 
standards  (NAAQS)  by  the  end  of  1982 
prior  to  securing  USEPA's  approval  of 
TSP  source  specific  relaxation  that 
would  maintain  the  overall  approval 
status  of  the  Part  D  SIP  in  a 
nonattainment  area.  For  TSP,  a 
modeling  demonstration  using  USEPA 
reference  modeling  techniques  and  the 
best  available  information  are  required. 

The  State's  submission  contained  no 
modeling  demonstration.  USEPA, 
therefore,  proposes  disapproval  of  this 
variance  as  it  pertains  to  IPCB  Rules 
105(a).  105(b).  202(b),  and  203(e)(3).  As 
stated  above,  USEPA  takes  no  action  on 
this  variance  as  it  pertains  to  Rule  502. 
because  Rule  502  is  not  part  of  the 
Illinois  SIP. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  SIP  revision  and  on  USEPA's 
proposed  disapproval.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  USEPA's 
final  rulemaking  action. 

Under  5  U.S.C.  605(b),  USEPA  has 
determined  that  this  proposed  action,  if 
finally  disapproved,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  a  single  entity.  Acme  Barrel 
Company,  is  affected  by  this  action. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

(Sees.  110. 172.  and  301(a)  of  the  Act.  as 
amended  (42  U.S.C.  7410,  7502.  and  7601{a}) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  ozone,  sulfur 
oxides,  nitrogen  dioxide,  lead, 
particulate  matter,  carbon  monoxide, 
hydrocarbons. 

Dated:  June  27, 1984. 
Robert  Springer, 

Acting  Regional  Administrator. 

|FR  Doc  S*-23509  Filed  9-S-84:  8:45  am| 
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40  CFR  Part  60 

IAD-FRL-2620-8] 

Proposed  Amendment  and  Proposed 
Innovative  Technology  Waiver  for  New 
Source  Performance  Standards  for 

Kraft  Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  TTie  EPA  proposes  to  amend 
the  standards  of  performance  for  kraft 
pulp  mills  by  adding  a  provision  for 
determining  compliance  on  a  mass 
equivalent  basis  for  digester  systems 
and  to  grant,  subject  to  concurrence  by 
the  Governor  of  the  State  of  Georgia,  an 
innovative  technology  waiver  for 
operation  of  a  new  batch  digester  at  the 
Owens-Illinois.  Incorporated  (O-I)  kraft 
pulp  mill  in  Clyattville,  Georgia, 
pursuant  to  section  lll(j)  of  the  Clean 
Air  Act.  as  amended  (the  Act),  42  U.S.C. 
741l(j). 

This  amendment  is  necessary  because 
the  standards  on  a  concentration  basis 
preclude  process  systems  which  may 
have  larger  emissions  on  a 
concentration  basis  because  of  lower  air 
flow  rates  but  at  the  same  time  have 
equal  or  lesser  emissions  on  a  mass 
basis. 

This  waiver  would  provide  an 
opportunity  to  demonstrate  the 
capability  of  a  batch  digesting 
displacement  heating  system  to  achieve 
equal  or  greater  emission  reductions 
than  required  by  the  existing  standards 
of  performance  for  digester  systems  at 
kraft  pulp  mills  at  lower  costs. 
Considerable  energy  and  environmental 
benefits  would  also  be  achieved  with 
this  technology. 

The  purpose  of  this  notice  is  to  invite 
public  comment  and  to  offer  an 
opportunity  to  request  a  public  hearing 
on  the  proposed  amendment  and  the 
proposed  innovative  technology  waiver. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  18. 1984. 

Public  Hearing  A  public  hearing  will 
be  held  if  requested.  Persons  wishing  to 
request  a  public  hearing  must  contact 
EPA  by  September  19. 1984.  If  a  hearing 
is  requested,  an  announcement  of  the 
date  and  place  will  appear  in  a  separate 
Federal  Register  notice. 

ADDRESSES:  Comments.  Under  section 
307(d)(2),  42  U.S.C.  7607(d)(2).  the 
Administrator  is  required  to  establish 
two  separate  rulemakins  dockets  for 
each  rule  that  would  apply  only  within 
the  boundaries  of  one  state.  One  copy  of 
the  docket  is  located  in  Washington, 
D.C..  and  a  second  copy  is  located  at  the 
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EPA  Regional  Office  in  Atlanta.  Georgia. 
Therefore,  copies  of  all  comments  on  the 
waiver  should  be  submitted  to  both  the 
Washington.  D.C..  and  the  Atlanta. 
Georgia,  dockets. 

One  copy  of  each  comment  should  be 
sent  to:  Central  Docket  Section  (LE-131), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  D.C. 
20460,  Attention:  Docket  No.  A-84-16. 

A  second  copy  of  each  comment  on 
the  waiver  should  be  sent  to:  U.S. 
Environmental  Protection  Agency, 
Region  IV.  Attention:  Mr.  Brian  Beals. 
Docket  No.  A-84-16,  345  Courtland 
Street,  Atlanta,  Georgia  30365. 

The  docket  may  be  inspected  at  the 
listed  addresses  between  8.00  a.m.  and 
4:00  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying. 

Public  Hearing.  Persons  wishing  to 
present  oral  testimony  should  notify  Ms. 
Shelby  Jomigan,  Standards 
Development  Branch,  Emission 
Standards  and  Engineering  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (929) 
541-5578. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Eddinger,  Industrial  Studies 
Branch,  Emission  Standards  and 
Engineering  Division  [MD-13),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-5595. 
SUPPLEMENTARY  INFORMATION: 

Background 

Current  Regulations 

On  September  24, 1976,  standards  of 
performance  were  proposed  to  limit 
emissions  of  particulate  matter  and  total 
reduced  sulfur  compounds  (TRS)  from 
new,  modified,  and  reconstructed  kraft 
pulp  mills  (41  PR  42012).  Final  standards 
were  published  in  the  Federal  Register 
on  February  23, 1978  (43  FR  7568). 
Proposed  revisions  to  the  standards 
were  published  in  the  Federal  Register 
on  January  19. 1984  (49  FR  2448). 

Section  111  of  the  Clean  Air  Act,  as 
amended,  requires  that  standards  of 
performance  be  established  at  levels 
that  reflect  the  performance  of  best 
demonstrated  technology  (BDT)  for 
emission  control.  For  digester  systems, 
BDT  for  TRS  emission  control  was 
determined  to  be  incineration  of  exhaust 
gases.  The  digester  TRS  emission 
standard  reflecting  the  performance  of 
well-designed  and  well-operated 
incinerators  was  determined  to  be  5 
parts  per  milhon  (ppm). 

Requirements  of  Section  lll(i) 

Section  111(])  of  the  Clean  Air  Act 
sets  forth  provisions  for  the  issuance  of 


waivers  for  the  development  of 
innovative  technology.  In  the  1977 
Amendments  to  the  Clean  Air  Act 
Congress  added  this  provision  to 
encourage  the  use  of  innovative 
technological  systems  of  continuous 
emision  reduction  for  the  control  of  air 
pollutants.  The  intent  in  doing  so  was  to 
provide  a  statutory  incentive  for  the 
improvement  of  emission  control 
technology  and  for  reducing  costs, 
environmental  impacts,  and  energy 
usage  of  such  technology. 

Under  section  lll(j)  of  the  Act,  upon 
request  by  the  owner  or  operator  of  a 
new  source  and  with  the  consent  of  the 
Governor  of  the  State  in  which  the 
source  is  located,  the  Administrator  is 
authorized  to  grant  a  waiver  from  the 
requirements  of  Section  111  for  a  limited 
time  period  and  under  specific  terms 
and  conditions  provided  certain 
statutory  prerequisites  are  satisfied.  Tlie 
Administrator  must  determine  that: 

a.  The  proposed  system  or  systems 
have  not  been  adequately  demonstrated; 

b.  The  proposed  system  or  systems 
will  operate  effectively  and  there  is  a 
substantial  likelihood  that  such  system 
or  systems  will  achieve  greater 
continuous  emission  reduction  that  that 
required  to  be  achieved  under  the 
standard  of  performance  which  would 
otherwise  apply,  or  achieve  at  least  an 
equivalent  reduction  at  lower  costs  in 
terms  of  energy,  economic,  or  nonair 
quality  environmental  impact: 

c.  The  owner  or  operator  of  the 
proposed  source  has  demonstrated  to 
the  satisfaction  of  the  Administrator 
that  the  proposed  system  will  not  cause 
or  contribute  unreasonable  risk  to  public 
health,  welfare,  or  safety  in  its 
operation,  function  or  malfunction:  and 

d.  The  number  of  waivers  granted 
under  section  lll(j)  with  respect  to  a 
proposed  technological  system  of 
continuous  emission  reduction  shall  not 
exceed  such  number  as  the 
Administrator  finds  necessary  to 
ascertain  whether  or  not  such  a  system 
will  achieve  the  conditions  specified  in 
"b"  and  "c"  immediately  above. 

In  making  any  determinations  under 
"b".  the  Administrator  shall  take  into 
account  any  previous  failure  of  such 
system  or  systems  to  operate  effectively 
or  to  meet  any  requirement  of  the  new 
source  performance  standards  (NSPS). 
In  determining  whether  an  unreasonable 
risk  exists  under  "c".  the  Administrator 
shall  consider,  among  other  factors, 
whether  and  to  what  extent  the  use  of 
the  proposed  technological  system  will 
cause,  increase,  reduce,  or  eliminate 
emissions  of  any  unregulated  pollutants; 
available  methods  for  reducing  or 
eliminating  any  risk  to  public  health, 
welfare,  or  safety  which  may  be 


associated  with  the  use  of  such  system; 
and  the  availability  of  other 
technological  systems  which  may  be 
used  to  conform  to  standards  under 
Section  111  without  causing  or 
contributing  to  such  unreasonable  risk. 
The  Administrator  may  conduct  such 
tests  and  may  require  the  owner  or 
operator  of  the  proposed  source  to 
conduct  such  tests  and  provide  such 
information  as  is  necessary  to  carry  out 
"c".  Such  requirements  shall  include  a 
requirement  for  prompt  reporting  of  the 
emission  of  any  unregulated  pollutant 
from  a  system  if  such  pollutant  was  not 
emitted,  or  was  emitted  in  significantly 
lesser  amounts  without  use  of  such 
system. 

Waiver  Request 

On  March  11, 1984,  Owens-Illinois, 
Incorporated  (O-I)  submitted  a  request 
for  an  innovative  technology  waiver  for 
the  batch  digester  and  multiple  effect 
evaporator  system  at  its  Valdosta  kraft 
pulp  mill  in  Clyattville,  Geor^a.  O-I 
indicates  that  a  waiver  would  permit  it 
to  install  and  operate  a  digester 
displacement  heating  systemn  that 
eventually  would  enable  the  digester 
system  to  comply  with  the  mass 
equivalent  of  the  NSPS  TRS  emission 
limit  of  5  ppm.  Additionally,  O-I 
indicates  that  the  displacement  heating 
system  (DHS)  would  achieve  emission 
reductions  at  least  equivalent  to  those  of 
the  control  technology  on  which  the 
standard  is  based,  but  at  lower  cost.  In 
support  of  their  request,  O-I  submitted  a 
report  (Docket  No.  A-64-18/II-D-I) 
which  describes  the  DHS  and  the 
environmental  and  energy  impacts  that 
may  result  from  its  use. 

Analysis  of  InformatioD  and  Data 

The  report  indicates  that  O-I  plans  to 
install  DHS  on  its  9  existing  batch 
digesters  late  in  1984.  A  new  digester 
with  a  DHS  will  be  installed  first  to 
maintain  production  capacity  as  each  of 
the  9  existing  digesters  are  removed 
from  operation  singly  to  retrofit  the 
DHS.  It  is  the  new  digester  system 
which  would  be  subject  to  the  NSPS. 
Neither  the  existing  digesters  nor  the 
multiple  effect  evaporators  are,  or  would 
be,  subject  to  NSPS. 

Installation  of  the  DHS  on  the  mill's 
digesters  will  reduce  significantly  mill 
energy  requirements  and  enable  an 
existing  200  milhon  Btu  per  hour  oil-fired 
boiler  to  be  shut  down.  This  will  result 
in  annual  energy  savings  of  about  6.1 
X 10"  Btu's:  emissions  of  particulate 
matter,  sulfur  dioxide,  and  nitrogen 
oxides  will  be  reduced  by  11. 137.  and 
235  tons  per  year,  respectively.  This 
energy  savings  is  possible  because  the 
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DHS  utilizes  heat  generated  for  the 
wood  cooking  process.  Essentially, 
spent  liquor  chemicals  {known  as  black 
liquor)  at  350'F  are  displaced  from  the 
digester  with  washer  filtrate  at  200°F  at 
the  end  of  the  cooking  process,  and  the 
heat  content  of  the  displaced  liquor  is 
used  to  preheat  the  wood  chips,  fresh 
pulping  solution  (known  as  white 
liquor),  and  digester  vessel  for  the  next 
cook. 

After  displacement  of  the  spent  liquor, 
the  digester  contents  (pulp  and  washer 
filtrate)  are  transferred  to  a  blow  tank 
by  using  compressed  air  to  empty  the 
vessel  through  an  opening  in  the 
digester's  bottom.  The  elevated  pressure 
and  "cold"  conditions  in  the  digester 
forces  the  contents  into  the 
unpressurized  blow  tank  without  steam 
release  and  with  much  less  gaseous 
volatile  compounds  such  as  methanol 
and  ethanol,  and  gaseous  reduced  sulfur 
compounds  (known  as  total  reduced 
sulfur  compounds,  or  TRS).  By  contrast, 
in  a  conventional  batch  digester,  the 
uncontrolled  TRS  emission 
concentration  is  about  9.500  ppm,  and 
the  equivalent  uncontrolled  mass 
emission  rate  is  about  1.5  lb  TRS/ton  of 
air  dried  pulp  (TADP).  In  addition, 
steam  is  dissipated  in  the  "hot"  blow. 
The  NSf>S  for  a  digester  system  is  5  ppm, 
which  is  achievable  by  incineration  of 
the  noncondensable  gases. 

The  concentration  format  was 
selected  over  the  mass  per  unit  of 
production  format,  lb  TRS/TADP, 
because  the  concentration  rate  is 
ob'dined  directly  from  the  reference  test 
method  and  the  continuous  monitor.  The 
mass  format,  which  is  the  most  common 
format  used  by  the  industry,  would 
require  the  control  agency  to  obtain  a 
measurement  of  the  equivalent  pulp 
production  rate.  The  mass  format  would 
prevent  circumvention  of  the  standard 
by  the  addition  of  dilution  air  or  the  use 
of  excessive  amount  of  air  in  process 
operation.  However,  the  selection  of  the 
concentration  format  was  appropriate 
because  incineration  is  the  only  control 
option  capable  of  providing  high 
tfficiency  TRS  reduction  and  will 
achieve  5  ppm  TRS  regardless  of  the 
process  air  flow.  The  equivalent  mass 
rate  for  the  5  ppm  concentration 
standard,  in  terms  of  lbs  TRS/TADP, 
will  depend  on  the  air  volume  from  the 
particular  digester  system.  Available 
data  indicate  that  the  air  flow  can  vary 
from  digester  to  digester.  Based  on  the 
calculated  average  flow  rate  for  a 
typical  batch  digester  system  presented 
in  the  document  entitled  "Kraft  Pulping: 
Control  of  TRS  Emissions  from  Existing 
Mills"  {EP.'\^50/2-7&-003b),  the 


equivalent  mass  emission  of  the  5  ppm 
TRS  standard  would  be  0.01  Ib/TADP. 

No  emission  test  data  for  a  complete 
DHS  such  as  the  one  planned  by  O-I  are 
available  to  quantify  the  system's 
emissions.  This  is  because  the  O-I 
system  will  be  the  first  complete  system 
installed  in  a  US.  kraft  pulp  mill. 
However,  the  O-I  report  presents  data 
from  a  partial  DHS  at  a  kraft  mill  in  the 
Southeastern  U.S.  This  partial  system 
had  higher  blow  temperatures  and 
exhaust  gas  rates  than  would  be 
encountered  wdth  the  O-I  systems  which 
would  increase  emissions  above  levels 
that  would  be  expected  from  a  complete 
DHS.  Emission  tests  from  seven  cooks 
indicate  that  the  digester  with  the 
partial  DHS  had  an  average 
uncontrolled  TRS  emission 
concentration  of  460  ppm.  While  this 
concentration  is  a  factor  of  92  above  the 
NSPS  limit,  the  equivalent  uncontrolled 
mass  emission  rate  of  0.03  Ib/TADP  for 
the  partial  DHS  would  be  only  a  factor 
of  three  above  the  NSPS  limit  expressed 
on  a  mass  emission  basis.  These  test 
data  indicate  that  the  partial  DHS 
achieved  a  TRS  emission  reduction  of  98 
percent  over  the  typical  uncontrolled 
rate  of  1.5  Ib/TADP.  compared  to  a  99.3 
percent  reduction  resulting  from  the 
NSPS.  the  O-I  report  indicates  that  the 
DHS  vendor  guarantees  that  the  planned 
digester  system  will  achieve  an  emission 
rate  of  0.02  Ib/TADP,  or  about  a  99 
percent  TRS  emission  reduction. 
Moreover,  O-I  will  optimize  the  system 
as  necessary  to  achieve  the  mass 
equivalent  of  the  NSPS  by  lowering  the 
blow  temperatures  and  exhaust  gas 
rates.  Based  on  discussions  with  O-I,  it 
is  the  Agency  judgment  that  this 
optimization  will  reduce  the  TRS 
emissions  to  the  mass  equivalent  (0.01 
Ib/TADP)  of  the  NSPS. 

Testing  of  the  digester  with  the  partial 
DHS  also  included  collection  of  black 
liquor  samples  from  the  digester  during 
five  cooks.  These  samples  were 
collected  to  provide  an  indication  of  the 
extent  to  which  TRS  emissions  are 
displaced  from  digester  exhaust  gases  to 
the  multiple  effect  evaporator  exhaust 
gases  or  condensate.  Evaporating  the 
samples  under  laboratory  conditions 
simulated  condensates  that  would  be 
generated  in  the  multiple  effect 
evaporator.  Analysis  of  the  simulated 
condensates  indicates  an  average 
increase  of  biological  oxygen  demand 
(BOD)  beyond  levels  found  in 
evaporator  condensate  from 
conventional  batch  digester  cooks  of 
about  3.2  lb  BOD/TADP.  This  represents 
a  60  percent  increase  in  evaporator 
condensate  BOD.  This  analysis  suggests 
that  TRS  emissions  from  digesters  with 


DHS  may  be  displaced  to  evaporator 
condensate  and  exhaust  gases.  O-I 
expects  that  the  BOD  content  of  the 
overall  mill  effluent  will  be  reduced,  or 
be  at  least  the  same,  by  the  use  of  the 
DHS  because  the  displacement  feature 
of  the  system  will  result  in  a 
corresponding  reduction  in  the  BOD 
content  of  the  effluent  from  the  present 
pulp  washing  system.  The  displacement 
stage  can  be  considered  as  a  stage  of  the 
mill's  pulp  washing  system.  This 
expectation  needs  verification  upon 
installation  but  it  is  the  Agency 
judgment  that  it  would  equal  any 
increase  in  BOD  in  the  evaporator 
condensate. 

O-I  also  submitted  confidential 
information  on  the  capital  costs  of  the 
planned  digester  displacement  heating 
system.  While  information  on 
annualized  costs  was  not  provided  and 
cannot  be  obtained  from  other  sources, 
annualized  costs  are  expected  to 
consists  primarily  of  capital  recovery 
charges.  Based  on  the  O-I  cost 
information,  it  is  evident  that  the  capital 
costs  of  the  DHS  are  more  than  capital 
costs  for  incineration  control  of 
conventional  batch  digester  TRS 
emissions.  However,  in  addition  to  DHS 
capital  costs,  there  are  energy  savings 
associated  with  shutting  down  the  oil- 
fired  boiler  of  more  than  $500,000 
annually  (assuming  $1.10/gal.  of  oil). 
Thus,  it  can  be  concluded  that  the 
overall  cost  impact  of  the  DHS  would  be 
a  significant  annualized  cost  saving. 

Conclusion 

Based  on  an  analysis  of  the 
information  contained  in  the  O-I  report, 
the  Administrator  has  determined  that 
the  DHS  has  not  been  adequately 
demonstrated  and  that  there  is  a 
substantial  likelihood  that  the  DHS 
system  will  achieve  greater  continuous 
emission  reduction  than  that  required  to 
be  achieved  under  the  standard  of 
performance  which  would  otherwise 
apply,  or  achieve  at  least  an  equivalent 
reduction  at  lower  costs  in  terms  of 
energy,  economic,  or  nonair  quality 
environmental  impact.  However,  the 
emission  reduction  achieved  will  not  be 
sufficient  to  achieve  the  NSPS  of  5  ppm 
TRS  but  there  is  substantial  likelihood 
that  the  emission  reduction  will  achieve 
an  equivalent  TRS  mass  level  to  that 
achieved  by  the  '.SPS.  As  discussed 
earlier,  there  will  be  substantial 
reductions  in  particulate  matter,  SOj, 
and  NOx  emissions  resulting  from 
shutting  down  one  200  million  Bfu/hr 
oil-fired  boiler.  Moreover,  this  emission 
reduction  will  be  achieved  at  a 
significantly  lower  cost  than  that  of  the 
conventional  batch  digester,  considering 
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both  energy  and  economic  impacts. 
While  there  may  be  some  interim 
displacement  of  some  TRS  emissions 
from  the  digester  and  DHS  to  the  mill's 
multiple  effect  evaporators,  the  granting 
of  the  waiver  will  be  contingent  upon  O- 
I  preventing  an  increase  in  TRS 
emissions  from  the  multiple  effect 
evaporator  system  beyond  the  present 
emission  level.  Therefore,  there  will  be  u 
net  improvement  in  ambient  air  quality 
as  a  result  of  granting  the  requested 
waiver  and  no  risk  to  public  health  or 
welfare.  Therefore,  the  Administrator 
proposes  to  grant,  subjects  to 
compliance  with  the  conditions  outlmed 
below  and  to  the  concurrence  of  the 
Governor  of  Geoi^gia,  an  innovative 
technology  waiver  for  the  construction 
and  operation  of  a  new  digester  and 
displacement  heating  system  at  the  O-I 
Valdosta,  Georgia,  kraft  pulp  mill.  Since 
with  optimizing  of  the  exhaust  rate  and 
temperature  from  the  DHS,  it  is  believed 
capable  of  acheving  the  NSPS  on  a  mass 
equivalent  basis,  the  Administrator,  in 
order  to  grant  such  a  waiver,  proposes 
to  amend  the  standard  of  performance 
for  the  digester  system  to  provide  an 
equivalent  mass  TRS  standard  which 
reflects  the  mass  level  achieved  by  the 
best  system  of  emission  reduction  which 
is  incineration.   . 

The  waiver  will  cover  the  new  batch 
digester  system  and  the  multiple-effect 
evaporator  system.  Since  the  TRS    . 
emissions  from  the  multiple-effect 
evaporation  system  may  temporarily 
increase  due  to  the  DHS,  the  waiver  will 
require  that  O-I  prevent  any  increases 
in  the  TRS  emissions  above  existing 
levels.  Furthermore,  since  the  fixed 
capital  cost  of  the  new  components  for 
each  of  the  existing  nine  batch  digesters 
does  not  exceed  50  percent  of  the  fixed 
capital  cost  of  the  entire  new  digester 
system,  the  existing  nine  digesters  will 
not  become  subject  to  the  NSPS. 

The  waiver  will  cover  a  period  of  2 
years  from  the  startup  date  (fail  1984)  of 
the  No.  10  digester.  O-I  has  an 
agreement  with  the  vendor  to  achieve 
the  guarantees  of  the  DHS  within  1  year. 
Since  the  guaranteed  TRS  is  above  the 
NSPS.  O-I  will  need  additional  time  to 
optimize  the  DHS  to  achieve  the  mass 
equivalent  of  the  NSPS. 

The  Administrator  has  considered  the 
possibility  that,  if  the  DHS  is  applied  to 
other  mills  in  the  future,  the  TRS 
emission  reduction  attributed  to  the 
innovative  system  may  be  achieved  by 
displacement  of  the  TRS  emissions  from 
the  digester  system  to  the  multiple  effect 
evaporator  system.  However,  in  new 
installations  there  will  be  no 
displacement  of  TRS  emissions  because 
the  evaporator  system  is  an  affected 


facility  with  an  NSPS  of  5  ppm. 
Furthermore,  since  TRS  has  been 
designated  a  non-criteria  pollutant, 
section  111(d)  of  the  Act  requires  the 
States  to  develop  standards  for  existing 
affected  facilities.  Therefore,  the 
Administrator  will  consider  the  DHS 
system  adequately  demonstrated  if  it 
achieves  the  mass  NSPS  of  0.01  lb/ 
TAUP. 

Proposed  Waiver 

The  waiver  is  propose  to  be  granted 
under  the  following  general  conditions. 
The  waiver  will  cover  only  the  No.  10 
batch  digester.  Reports  of  progress  on 
the  performance  of  the  displacement 
heating  system  must  be  made  to  EPA 
within  60  days  of  startup  and  at  least 
once  each  6  month  period.  Tests  will  be 
conducted  prior  to  and  after  the  digester 
modifications  for  TRS  emissions  and  air 
flow  rates  on  all  vents  to  the 
atmosphere  from  the  No.  10  digester 
system,  the  multiple  effect  evaporator 
system,  and  at  the  existing  batch 
digester  system.  In  addition,  tests  will 
be  performed  to  determine  the  BOD 
content  of  the  effluents  from  the  multiple 
effect  evaporator  system,  the  brown 
stock  washing  system,  and  the  mill  prior 
to  and  after  the  digester  modifications. 
The  digester  standard  of  performance 
must  be  achieved  as  soon  as  possible. 
The  waiver  will  not  exceed  a  period  of  2 
years  from  the  startup  date  of  the  No.  10 
digester  nor  will  it  go  beyond  December 
31, 1986. 

The  company  is  required,  consistent 
with  section  173  of  the  Clean  Air  Act  to 
obtain  a  permit  to  operate  from  the 
State.  The  permit  will  assure  that  the 
mill  granted  the  waiver  will  not  prevent 
attainment  and  maintenance  of  any 
national  abient  air  quality  standard.  The 
condition  of  the  proposed  waiver  would 
also  require  proper  operation  of  the 
displacement  hearing  system. 

By  virtue  of  section  lll(j)(l)(B)  of  the 
Act,  42  US.C.  74n(j)(l)(B),  the  terms 
and  conditions  of  Section  lll(j)  waiver 
would  be  federally  promulgated 
standards  of  performance  legally 
applicable  during  the  waiver  period. 
Violations  of  the  terms  and  conditions 
of  the  section  lll(j]  waiver  would 
subject  the  owner  and  operator  of  the 
mill  granted  a  waiver  to  Federal 
enforcement  under  section  113  (bj  and 
(c).  42  U.S.C.  7413  (b)  and  (c),  and  120.  42 
U.S.C.  7420  of  the  Act,  as  well  as 
possible  citizen  enforcement  under 
section  304  of  the  Act.  42  U.S.C.  7604. 

State  Concurrence 

Pursuant  to  section  lll(j)(l)(A)  of  the 
Act.  42  U.S.C.  7411{j)(l)(A),  if  after 
review  and  consideration  of  comments 
submitted  in  response  to  this 


nilemeJcing,  the  Administrator  decides 
to  issue  a  waiver  to  the  Federal  NSPS  to 
the  O-I  Valdosta,  Georgia  mill,  the 
Administrator  shall  request  the 
concurrence  of  the  Governor  of  the  Stale 
of  Georgia.  Receipt  of  such  concurrence 
is  a  prerequisite  for  a  waiver  under 
section  lll(j)  of  the  Act. 

Docket 

The  docket  for  the  proposed  waiver  it 
an  organized  and  complete  file  of  all  the 
information  considered  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  ruieraakiog 
process.  The  docketing  system  it 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  located  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  waiver  of 
EPA's  responses  to  significant 
comments,  the  contents  of  the  docket 
will  serve  as  the  record  in  case  of 
judicial  review  except  for  interagency 
review  material  [section  307(d)(A)]. 

MisceUaneous 

The  Paperwork  Reduction  Acl  of  1980 
(Pub.  L  96-511)  requires  EPA  to  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  certain  public  reporting/ 
recordkeeping  requirements  before 
proposal.  This  rulemaking  does  not 
involve  a  "collection  of  information". 

The  Administrator  certifies  that  a 
regulatory  flexibility  analysis  under  5 
U.S.C.  601  et  seq.  is  not  required  for  this 
rulemaking  because  the  rulemaking 
would  not  have  a  si^iificant  impact  on  a 
substantial  number  of  small  entities.  The 
rulemaking  would  not  impose  aoy  new 
requirements  and.  therefore,  no 
additional  costs  would  be  imposed.  It  is, 
therefore,  classified  as  nonmajor  under 
Executive  Order  12291.  This  proposed 
rule  was  submitted  to  OMB  for  review 
under  E.0. 12291. 

List  of  Subjects  in  40  CFR  Part  80 

Air  pollution  control.  Aluminum. 
Ammonium  sulfate  plants.  Asphalt, 
Cement  industry.  CoaL  Copper.  Electric 
power  plants,  Glass  and  glass  products. 
Grains,  Intergovernmental  relabons. 
Iron,  Lead,  Metals,  Metallic  minerals. 
Motor  vehicles.  Nitric  acid  plants.  Paper 
and  paper  products  industry.  Petroleum. 
Phosphate.  Sewage  disposal  Steel. 
Sulfuric  acid  plants.  Waste  treatment 
and  disposal,  Zinc,  Tires.  Incorporation 
by  reference.  Can  surface  coating, 
Industrial  organic  chemicals.  Organic 
solvent  cleaners.  Fossil  fuel-fixed  steam 
generators.  Sulfuric  acid  plants. 
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Industrial  organic  chemicals.  Organic 
solvent  cleaners.  Fossil  fuel-fired  steam 
generators,  Fiberglass  insulation; 
Synthetic  fibers. 

Dated:  August  27.  1984. 
Alvin  L  Aim, 

Deputy  Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

Title  40  Part  60,  Subpart  BB  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  to  read  as  follows: 

§60.283    [AiTMnded] 

1  In  §  60.283.  paragraph  (a)(1)  is 
amended  by  adding  paragraph  (vi)  to 
read  as  follows: 

(vi)  The  uncontrolled  exhaust  gases 
from  a  new.  modified,  or  reconstructed 
digester  system  contain  TRS  less  than 
0.005  g/kg  ADP  (0.01  lb/ton  ADP). 

2.  Section  60.286  is  added  to  read  as 
follows: 

§  60.286    Innovative  technology  waiver. 

(a)  Pursuant  to  section  lll(j)  of  the 
Clean  Air  Act,  42  U.S.C.  7411(j).  the  No 
10  batch  digester  atO-1  Valdosta  kraft 
pulp  mill  in  Clyattviile.  Georgia,  shall 
comply  with  the  following  conditions 

(1)  O-I  shall  obtain  the  necessary 
permits  as  required  by  section  173  of  the 
Clean  Air  Act.  as  amended  August  1977. 
to  operate  the  No.  10  batch  digester  at 
the  Valdosta  mill. 

(2)  Commencing  on (date 

of  promulgation  in  Federal  Register]  and 
continuing  for  2  years  or  to  December 
31,  1986,  or  until  the  displacement 
heating  system  that  can  achieve  the 
standard  specified  in  40  CFR  60.283  is 
demonstrated  to  the  Administrator's 
satisfaction,  whichever  comes  first.  O-l 
shall  limit  the  discharge  of  TRS 
emissions  to  the  atmosphere: 

(i)  From  the  No.  10  batch  digester  at 
the  Valdosta  mill  to  0.02  lb  of  TRS  per 
ton  of  air-dried  pulp. 

(ii)  From  the  existing  multiple-effect 
evaporators  at  the  Valdosta  mill  to  the 
TRS  level  existing  prior  to  the 
modifications. 

(3)  Commencing  the  day  after  the 
expiration  of  the  period  described  in 
(a)(2)  of  this  section,  and  continuing 
thereafter,  emissions  of  TRS  from  the 
No.  10  batch  digester  shall  not  exceed 
the  TRS  level  of  0.005  g/kg  ADP  (0.01  lb/ 
ton  ADP)  as  specified  in  40  CFR  60.283. 

(4)  The  No.  10  batch  digester  system 
shall  comply  with  the  provisions  of 

§  60.284  and  §  60.285. 

(5)  A  technology  development  report 
shall  be  sent  to  EPA.  Emission 
Standards  and  Engineering  Division 


(MD-13).  Research  Triangle  Park.  .North 
Carolina  27711  and  EPA  Region  IV.  345 
Courtland,  NE,  Atlanta,  Georgia  30365. 
postmarked  before  60  days  after  the 
promulgation  of  this  waiver  and  every  6 
months  thereafter  while  this  waiver  is  in 
effect.  The  technology  development 
report  shall  summarize  the  displacement 
heating  system  work  including  the 
results  of  tests  of  the  various  emission 
points  being  evaluated.  The  report  shall 
include  an  updated  schedule  of 
attainment  of  40  CFR  60.283  based  on 
the  most  current  information. 

(b)  This  waiver  shall  be  a  federally 
promulgated  standard  of  performance. 
As  such,  it  shell  be  unlawful  for  O-I  to 
operate  the  No.  10  batch  digester  or  the 
multiple-effect  evaporators  in  violation 
of  the  requirements  established  in  this 
waiver.  Violations  of  the  terms  and 
conditions  of  this  waiver  shall  subject 
O-I  to  enforcement  under  section  113  (b) 
and  (c).  42  U.SC.  7412  (b)  and  (c),  and 
section  120,  42  U.S.C.  7420,  of  the  Act  as 
well  as  possible  citizen  enforcement 
under  section  304  of  the  Act.  42  U.S.C 
7604. 

§60.285    [Amended] 

3.  In  §  60.285.  paragraph  (d)  is 
amended  by  adding  a  new  paragraph  (5) 
to  read  as  follows: 

(5)  When  determining  compliance 
with  §  60.283(a)(l)(vi).  use  the  results  of 
Method  2.  Method  16.  and  the  pulp 
production  rate  in  the  equation  specified 
in  §  60.28o(d)(3).  except  substitute  the 
pulp  production  rate  (PPR)  [(kg/hr  (tons/ 
hr)]  for  the  black  liquor  solids  feed  rate 
(BLS).  j 

(Sees.  Ill  and  301(a)  of  the  Clean  Air  Act.  as 
amended.  42  U.S.C.  7411  and  7601(a)) 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  230 

Federal  Acquisition  Regulations 
System;  Availability  and  Request  for 
Comment  on  Proposed 
Implementation  Plan  for  Maintenance 
of  Cost  Accounting  Standards 

agency:  Department  of  Defense  (DoD). 
action:  Notice  of  availability  and 
request  for  comment,  proposed 
implementation  plan  for  maintenance  of 
Cost  Accounting  Standards. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has 
developed  a  proposed  implementation 
plan  for  the  maintenance  and 
promulgation  of  Cost  Accounting 


Standards  Rules  and  Regulations.  This 
implementation  plan  will  be  the  basic 
structure  for  incorporating  the 
maintenance  and  promulgation  of  Cost 
Accounting  Standards  into  the  Federal 
Acquisition  Regulations  System. 

date:  Any  comments  on  the  proposed 
implementation  plan  must  be  received 
by  the  DAR  Council  no  later  than 
October  1.  1984. 

ADDRESS:  Interested  parties  may  contact 
the  following  to  obtain  copies  of  the 
proposed  implementation  plan  and  to 
submit  comments:  Defense  Acquisition 
Regulatory  Council,  ATTN:  Executive 
Secretary  OUSDRE(AM)DARS.  c/o 
3D139.  Pentagon.  Washington.  D.C. 
20301-3062 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Lloyd.  Executive  Secretary, 
DAR  Council.  (202)  697-7267. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Acquisition  Regulatory  (DAR) 
Council  has  developed  a  proposed 
implementation  plan  for  the 
maintenance  and  promulgation  of  Cost 
Accounting  Standards  Rules  and 
Regulations.  Basically,  the  DAR  Council 
intends  to  use  the  existing  DAR 
Subcommittee  structure  with  the 
addition  of  a  proposed  new  Cost 
Accounting  Standards  (CAS)  Policy 
Group.  This  Policy  Group  would  provide 
suggested  coverage  to  the  DAR  Council 
regarding  revisions/changes  to  pfesent 
Standards,  proposed  new  Standards, 
and  waivers  of.  and  exceptions  from 
existing  Standards.  The  CAS  Policy 
Group  will  consist  of  voting  members 
from  Army,  Navy.  Air  Force.  DLA  and 
NASA.  Designated  consultants  from 
GSA.  DC  AA.  the  OSD  (Comptroller)  and 
OUSDRE(AM)  Cost,  Pricing  and  Finance 
will  participate.  The  DAR  Council  will 
consider  additional  consultants,  when 
requested,  on  a  case-by-case  basis.  The 
new  Policy  Group  will  be  augmented 
with  public  advisors  from  the 
professional  accounting  and  academic 
communities  on  an  as  needed  and  as 
required  basis. 

List  of  Subjects  in  48  CFR  Part  230 

Government  procurement. 

Dated:  August  30.  1984 

James  T.  Brannan, 

Director,  DAR  Council. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services. 
Department  of  Defense 

|FR  Doc  84-23499  F.led  9-5-84.  S;4Sain| 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  507 

fGSAR  Notice  No.  5-7) 

Acquisition  Planning 

agency:  Office  of  Acquisition  Poiicv 
CSA. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  Part 
507.  Acquisition  Planning,  of  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR).  The  proposed 
change  will  implement  and  supplement 
FAR  Subpart  7.1  and  prescribe  policies 
and  procedures  for  acquisition  planning. 
The  policies  and  procedures  will  be 
applicable  to  all  elements  of  GSA  with 
respect  to  the  acquisition  of  personal 
property,  nonpersonal  service  (including 


construction)  and  to  leases  of  real 
property.  The  intended  effect  is  to 
provide  policies  and  procedures  to  be 
followed  in  the  acquisition  planning 
process, 

DATES:  Comments  are  due  ;n  writing  not 
later  than  October  IS.  1984, 
ADDRESS:  Requests  for  a  copy  of  the 
proposal  or  your  comments  should  be 
addressed  to  Ms.  Carol  A,  Farreil.  Office 
of  GAS  Acquisition  Policy  and 
Regulations,  Office  of  Acquisition 
Policy,  18th  &  F  Sts..  N'W.,  Room  402-, 
Washington,  DC  20405, 

POH  FURTHER  INFORMATION  CONTACT: 

Harry  Rosinski,  Office  of  GS.A 
Acquisition  Policv  and  Regulations 
(202)  523-4768, 

SUPPLEMENTARY  INFORMATION: 

Impact 

The  Director.  Office  Management  and 
Budget  (OMBj.  by  memorandum  dated 


October  4.  1982.  exempted  agency 
procurement  regulations  from  Executive 
Order  12291,  The  General  Service 
Administration  (GSA)  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantia!  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C,  601  et  seq.)  ' 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  0MB  under  44  US  C  3501  et  seq 

List  of  Subjects  in  48  CFR  Part  507 

Government  procurement. 

Dated:  .August  27.  1984. 

Richard  H.  Hopf  lU, 

Director.  CSA  Acquis.'tion  Policy  and 
Regulations. 

TR  Doc   8*-23Sie  Filed  9-S-84   8  <5  am' 
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contains  documents  other  than   rules   or 
proposed  rules  that  are  apphcabte  to  the 
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applications  and  agency  statements  of 
organization  and  functions  are  examples 
of   documents  appearirtg   in   this  section. 


DEPARTMENT  OF  AGRICULTURE 

Offic«  of  the  Secretary 

Review  of  ttie  United  States  Sugar 
Import  Quota  System 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

summary:  This  notice  reviews  the  U.S. 
sugar  import  quota  system  estabhshed 
by  Presidential  Proclamation  4941  of 
Mays,  1982.  (47  FR  19661.) 

FOB  FURTHER  INFORMATION  CONTACT: 

John  Nuttall,  Chief,  Sugar  Group. 
Horticultural  and  Tropica!  Products 
Division,  Foreign  Agricultural  Service. 
Room  6603.  South  Building.  Department 
of  Agriculture.  Washmgton,  DC.  20250, 
Telephone:  (2021  447-2916. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

In  accordance  with  paragraph  (f)  of 
Headnote  3.  subpart  A,  part  10,  schedule 
1  of  the  Tariff  Schedules  of  the  United 
States  (TSUS),  the  Secretary  of 
Agriculture  has  consulted  with  the  U.S. 
Trade  Representative,  the  Department  of 
State,  and  other  concerned  agencies  on 
the  operation  of  the  sugar  import  quota 
system  established  under  the  authority 
of  Headnotes  2  and  3  of  subpart  A  of 
part  10  of  schedule  1  of  the  TSUS,  the 
International  Sugar  Agreement,  1977. 
Implementation  Act,  and  Section  201  of 
the  Trade  Expansion  Act  of  1962.  After 
reviewing  the  operation  of  the  sugar 
import  quota  system,  the  Secretary  of 
Agriculture  has  determined  that  the 
system  should  be  continued  in  effect  in 
order  to  give  due  consideration  to  the 
interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade  (GATT].  The  rationale  for  this 
decision  is  based  on  the  following 
analysis. 


A.  Current  World  and  U.S.  Sugar 
Market  Situation 

A  fundamental  imblance  between 
world  sugar  supplies  and  demand 
continued  during  1983/84.  World  output 
of  centrifugal  sugar  in  1983/84  is 
estimated  at  95.7  million  metric  tons, 
while  consumption  is  projected  at 
around  94.7  million  metric  tons.  Ending 
stocks  should  decline  slightly,  to  44.4 
million  metric  tons,  but  still  constitute  a 
price  depressing  46  percent  of 
consumption.  U.S.  centrifugal  sugar 
production  is  estimated  at  5.6  million 
short  tons  (5.1  million  metric  tons),  and 
domestic  utilization  is  expected  to  be 
8.67  million  short  tons  (7.86  million 
metric  tons). 

During  the  period  September  26, 1983 
through  August  17, 1984.  2.73  million 
short  tons  were  charged  against  the 
quotas  for  the  39  countries  which  have 
allocations  totalling  3,173.150  short  tons. 
The  domestic  price  of  raw  sugar  (c.i.f., 
duty  and  fee  paid,  No.  12  contract  as 
published  by  the  New  York  Coffee, 
Sugar  and  Cocoa  Exchange)  averaged 
21.85  cents  per  pound  for  the  first  eleven 
months  of  the  quota  year.  The  world 
price  (f.o.b.s..  Caribbean.  No.  11  contract 
as  published  by  the  New  York  Coffee, 
Sugar  and  Cocoa  Exchange)  has 
dropped  since  the  beginning  of  the  1983/ 
84  quota  year  to  its  lowest  level  since 
1970.  j 

B.  Outlook  for  World  and  U.S.  Sugar 

Market 

After  the  slight  drawdown  in  stocks  in 
1983/84,  world  contrifugal  sugar 
production  will  exceed  consumption  in 
1984/85,  leading  to  a  further  increase  in 
stocks.  Prospects  for  1984/85  world 
contnfugal  sugar  production  point  to  an 
increase  in  putput  to  around  99.8  million 
metric  tons  and  an  increase  in  global 
consumption  to  around  97.3  million 
metric  tons.  1984/85  ending  stocks  are 
expected  to  increase  to  a  record  46.9 
million  metic  tons,  or  about  48  percent 
of  consumption.  Large  world  sugar 
stocks  are  having  an  extremely 
depressing  effect  on  prices.  This  is 
reflected  in  world  sugar  futures  prices 
which  currently  range  between  4  cents 
per  pound  for  countracts  due  in 
September  1984  and  6  cents  per  pound 
for  contracts  due  to  mature  in 
September  1985 

Given  these  factors,  we  anticipate 


that  world  prices  will  remain  at  levels 
that  make  it  impossible  to  achieve,  even 
after  accounting  for  duties  and  fees  on 
imported  sugar,  market  conditions  that 
give  due  consideration  to  the  interests  of 
domestic  producers  in  the  U.S.  sugar 
market. 

11.  Modification  of  Quota 

Paragraph  (d)  of  Headnote  3 
authorizes  the  Secretary,  after 
appropriate  consultations,  to  amend  the 
quantitative  limitations  established  by 
paragraph  (c)  if  he  determines  that  such 
amendments  are  appropriate  to  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  GATT. 

Accordingly,  on  March  15, 1984,  after 
appropriate  consultations,  the  Secretary 
announced  an  increase  of  100,000  shor' 
tons,  raw  \  alue.  in  the  total  base  sugar 
import  quota.  This  raised  the  base  quota 
for  the  period  September  26, 1983 
through  September  30,  1984  from 
2,9,50.000  short  tons,  raw  value,  to 
3.050,000  short  tons,  raw  value.  The 
increase  was  effective  on  April  5,  1984 
and  was  designed  to  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  GATT.  The  U.S.  Trade 
Representative  gave  notice,  effective 
April  4, 1984,  that  92,000  tons  of  the 
increase  would  be  allocated  according 
to  paragraph  (c)  of  Headnote  3,  with  the 
remaining  8.000  tons  distributed  to 
Malawi  in  order  to  remedy  an  original 
miscalculation  of  quota  percentage  over 
the  life  of  the  quota  program. 

Notice 

In  accordance  with  paragraph  (f)  of 
Headnote  3,  subpart  A,  part  10,  schedule 
1  of  the  TSUS,  I  have  determined  that 
the  continued  operation  of  paragraphs 
(b),  (c),  (d)  and  (e)  of  Headnote  3  give 
due  consideration  to  the  interests  in  the 
U.S.  sugar  market  of  domestic  producers 
and  materially  affected  contracting 
parties  to  the  GATT,  and  that  paragraph 
(g)  of  that  headnote.  which  would  allow 
for  entry  of  sugar  into  the  United  States 
not  to  exceed  6.90  million  short  tons, 
would  not  give  due  consideration  to 
such  interests. 
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Signed  at  Washington.  DC  on  August  31, 
1984 

Richard  E.  Lyng. 

Acting  Secretary  ofAgriculltirc 

|KK  Uoi    84-23596  Filed  8-31-84:  4  54  pm| 
BILUNG  CODE  3410-10-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  31.  1984 

The  Department  of  .-Vriculfure  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numherfs),  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
he  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h  | 
of  Pub.  L  96-511  applies:  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Cle.irance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  !o:  Office 
of  Information  and  Regulatory  Affairs, 
Ofl'ice  of  .Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  L'SDA. 
If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  0MB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

New 

•  Federal  Grain  Inspection  Service 
Reporting  and  Recordkeeping 

Requirement  (USGSA  and  AMA  of 

'46) 
CP-357  and  FGIS  922 
Recordkeeping;  Monthly 
State  or  local  governments;  Businesses 

or  other  for  profit:  2.707  responses; 

8,938  hours;  not  applicable  under 

3504(h) 
Lewis  Lebakken.  Jr.  (202)  382-1738 


35163 


•  Rural  Electrification  Administration 
Loans  for  Telephone  System 

Improvements  and  Extensions 
REA  490,  491.  494,  495.  and  589 
On  occasion 
Small  businesses  or  organization:  2500 

responses:  4,950  hours:  not  applicable 

under  3,504(h) 
John  .N.  Rose  (202)  382-853? 

Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Record  of  Acquisition.  Disposition,  or 

Transport  of  .Animals  and 

Continuation  Sheet 
VS  Form  18-20  and  VS  Form  18-20A 

Continuation  Sheet 
Recordkeeping 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  4.800 

responses;  8.160  hours;  not  applicable 

under  3504(h) 
Dr.  W  C.  Stewart  (301)  436-7833 

•  Food  and  Nutrition  Service 

Child  Care  Food  Program  Regulations 
(Part  2261  and  Related  Forms 

FNS  341.  342.  343.  344.  345.  345-1,  430. 
431.433  and  82 

Monthly,  Annually,  As  needed 

State  and  local  governments:  Businesses 
or  other  for-profit:  Federal  agencies  or 
employees;  Non-profit  institutions; 
356,187  responses;  1.074  447  hours;  not 
applicable  under  3504fh| 

Alb/;rt  V.  Pema  (703)  "56-3600 

lane  A.  Benuit, 

Acting  Department  Clearance  Officer. 

(FR  Doc  84-23575  Filed  9-5-84  8  45  nm) 
BIUINO  CODE  3410-01-M 


Forest  Service 

Toiyat)e  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Toiyabe  National  Forest  Grazmg 
Advisory  Board  will  meet  on  October 
17.  1984,  at  10:00  a.m.  in  the  Lander 
County  Courthouse.  Austin.  Nevada 

The  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  meeting  is  tn 
discuss: 

1  Allotment  Management  Planning. 

2.  Utilization  of  Range  Betterment 
Fund. 

lames  A.  LawTence, 
Deputy  Forest  Supenisor. 

\n  Dot.  84-2353*  Filed  9-5-84,  8;4S  «mj 
SILLING  CODE  3410-n-W 


OFFICE  OF  THE  FEDERAL  INSPECTOR 
FOR  THE  ALASKA  NATURAL  QAS 
TRANSPORTATION  SYSTEM 


Rnal  Rate  Base  Determination 

Issued:  August  30,  1984 

AGENCY:  Office  of  the  Federal  Inspector 
(OFI)  for  the  Alaska  Natural  Gas 
Transportation  System, 
action:  Final  Determination. 


FOR  FURTHER  INFORMATION  CONTACT: 

J  Richard  Berman  (202)  275-1100. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Inspector  has  issued  a  Final 
Determination  on  the  expenditures 
incurred  by  Alaskan  Northwest  Natural 
Gas  Transportation  Company  (Alaskan 
Northwest)  and  the  Cooperative 
Agreement  for  Design  and  Engineering 
of  Alaskan  Gas  Pipeline  and 
Conditioning  Plant  (Cooperative 
.Agreement)  related  to  the  Alaskan 
segment  of  the  Alaska  Natural  Gas 
Transportation  System  (ANGT^)  during 
the  penod  October  1. 1981  through  June 
30, 1983.  The  Final  Determination 
affirms  a  Tentative  Determination 
issued  by  the  Office  of  Audit  and  Cost 
Analysis  on  April  27,  1984. 

This  is  a  final  OFI  action  under 
section  202(a)  of  Reorganization  Plan 
No.  1  of  1979. 

Ub'ed:  August  31   1984 
John  T  Rhett, 

Federal  Inspector. 

■■Yh  Uoc  84-23562  Filed  »-5-64  8  45  am) 
BILUMG  CODE  611»-01-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Architectural  and  Transportatk>n 
Barriers  Compliance  Board;  Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  ATBCB  Meeting. 

summary:  The  Aixhitectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  1:00  PM  to  5:00  PM. 
Tuesday.  September  11.  1984,  to  take 
place  in  the  Hubert  Humphrey  Building 
Rooms  503A-529A,  200  Independence 
Avenue,  SW,  Washington,  DC.  Please 
note  the  change  in  location  from 
previous  ATBCB  meetings 

Items  on  the  agenda:  showing  of  video 
tape  regarding  attitudinai  barriers 
toward  disabled  people;  discussion  of 
ATBCB  research  and  technical 
assistance  program  (a  portion  of  this 


ssie4 
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agenda  Item  may  be  closed  to  non- 
federal employees  due  to  the  possibility 
of  future  contracting):  approval  of  the 
ATBCB  FY  1986  budget  request  to  OMB; 
approval  of  proposed  compliance 
regulation  and  notice  of  existing 
standards  concerning  the  accessibility 
of  public  conveyances;  proposed  ATBCB 
regulation  for  implementation  of  the 
Privacy  Act  of  1974:  proposed  change  of 
the  ATBCB  Statement  of  Organization 
and  Procedures  to  hold  four  meetings 
per  year  instead  of  six:  a  resolution  from 
the  American  Coalition  of  Citizens  with 
Disabilities  (ACCD)  calling  for 
legislation  to  authorize  the  Board  to 
enforce  nondiscnmmation  on  the  basis 
of  handicap  with  respect  to  air 
transportation. 

DATE:  September  11.  1984—1:00  PM-5:00 
PM. 

ADDRESS:  Hubert  Humphrey  Building, 
Rooms  503A--529A,  200  Independence 
Avenue,  SW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  AlHson,  Special  Assistant  for 
External  Affairs  (202)  245-1591  (voice  or 
TDD) 

Committee  meetings  of  the  ATBCB 
will  be  held  on  Monday.  September  10, 
in  the  Hubert  Humphrey  Building,  200 
Independence  Avenue,  SW  and  the 
HHS  North  Building.  330  Independence 
Avenue,  SW,  Washington,  D.C. 
Robert  M.  lohnson. 
Executive  Director 

(FR  Doc.  8*-23552  Filed  9-S-84.  »:45  .imi 
■N-UMG  COOC  6«30-6l>-M 


CIVIL  AERONAUTICS  BOARD 
Exemptions  for  Air  Taxi  Operators 

AGENCV:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Proposed  Collection  of 
Information  under  the  Provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 


summary:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  to  extend  the 
collection  of  air  carrier  traffic  data  on 
CAB  Form  298-C  "Report  of  Scheduled 
Passenger  Operations  of  Commuter  Air 
Carriers."  OMB  approval  is  required 
under  the  Paperwork  Reduction  Act  of 
1980. 

dated:  August  30. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Bernard  Stankus,  Data  Requirements 
Section,  Information  Management 
Division,  Office  of  Comptroller,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
(202)  873-6042. 


SUPTLEMENTARV  INFORMATION: 

Agency  Clearance  Officer  from  Whom  a 
Copy  of  the  Collection  of  Information 
and  Supporting  Documents  is 
Available:  Robin  A.  Caldwell,  (202) 
673-5922 

How  Often  the  Collection  of  Information 
Must  Be  Filed:  Quarterly 

Who  is  Asked  or  Required  to  Report: 
Commuter  Air  Carriers 

Estimate  of  Number  of  Annual 
Responses:  740 

Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  5.180 

Phyllis  T.  Kaylor, 

Secretary- 

[PR  Doc  64-23631  Rlc4  9-S-84:  B:4S  am) 
BIUJMG  COOC  632(M)1-M 

Uniform  System  of  Accounts  and 
Reports  for  Certificated  Air  Carriers; 
Report  Of  Financial  and  Operating 
Statistics  for  Certificated  Air  Carriers 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Proposed  Collection  of 
Information  .under  the  Provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

summary:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  of  the  extension 
of  CAB  Form  41.  "Report  of  Financial 
and  Operating  Statistics  for  Certificated 
Air  Carriers,'"  filed  pursuant  to  Part  241 
of  the  Board"s  Economic  Regulations. 
OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 
dated:  August  30,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  Clay  Moritz.  jr..  Data  Requirements 
Section,  Information  Management 
Division,  Office  of  Comptroller,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington.  DC  20428, 
(202)  673-6042. 

SUPPt^MENTARV  INFORMATION: 

Agency  Clearance  Officer  from  Whom 
Copy  of  the  Collection  of  Information 
and  Supporting  Documents  is  Available: 
Robin  A.  Caldwell  (202)  673-5922. 

How  Often  the  Collection  of 
Information  Must  Be  Filed:  Monthly, 
Quarterly,  Semiannually  and  Annually. 

Who  is  Asked  or  Required  to  Report: 
U.S.  Certificated  Air  Carriers. 

Estimate  of  Number  of  Annual 
Responses:  10,840. 

Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  43^57, 
Phyllis  T.  Kaylot. 
Secretary.  | 

(FR  Docf^23e32  Filed »-S-M:  a:4S  •■■>] 
BAUNQCODE  6320-ClHi 


Uniform  System  of  Accounts  and 
Reports  for  Certificated  Air  Carriers; 
Service  Segment  Data 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  .Notice  of  Proposed  Collection  of 
Information  under  the  Provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

summary:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget"s  approval  of  the  extension 
of  the  collection  of  service  segment  data 
filed  pursuant  to  section  19-3  of  Part  241 
of  the  Board's  Economic  Regulations. 
OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 
DATED:  August  30,  1984 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  Clay  Moritz,  )r..  Data  Requirements 
Section,  Information  Management 
Division,  Office  of  Comptroller,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue.  NW.,  Washington,  DC  20428. 
(202)  673-6042. 
SUPf>LEMENTARY  INFORMATION! 

Agency  Clearance  Officer  from  Whom 
Copy  of  the  Collection  of  Information 
and  Supporting  Documents  is  Available: 
Robin  A.  Caldwell  (202)  673-5922. 

How  Often  the  Collection  of 
Information  Must  Be  Filed:  Monthly. 

Who  is  Asked  or  Required  to  Report: 
U.S.  Certificated  Air  Carriers, 

Estimate  of  Number  of  Annual 
Responses:  540 

Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  o*" 
Information:  27,000. 
Phyllis  T.  Kaylor 
Secretary 

|FR  Doc.  84-23633  Filed  »-S-84.  S:4S  ami 
nUJNG  CODE  6320-01-M 


Uniform  System  of  Accounts  and 
Reports  for  Certificated  Air  Carriers; 
Passenger  Origin-Destination  Survey 

AGENCY:  Civil  Aeronautics  Board. 
action:  Notice  of  proposed  collection  of 
information  under  the  Provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

SUMMARY:  The  Civil  Aeronautics  Board 
is  requesting  the  Office  of  Management 
and  Budget's  approval  of  the  extension 
of  CAB  Form  2787,  "Passenger  Origin- 
Destination  Survey  Report,"'  (O&D)  filed 
pursuant  to  section  19-7  of  Part  241  of 
the  Boards  Economic  Regulations.  OMB 
approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 
dated:  August  30, 1984 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Stankus,  Data  Requirements 
Section,  Information  Management 
Division,  Office  of  Comptroller.  Civil 
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Aeronautics  Board,  1825, Connecticut 
Avenue,  NW.,  Washington.  DC  20428. 
(202)  673-6042. 

SUPPLEMENTARY  INFORMATION: 

Agency  Clearance  Officer  from  Whom 
a  Copy  of  the  Collection  of  Information 
and  Supporting  Documents  is  Available: 
Robin  A.  Caldwell  (202)  673-5922. 

How  Often  the  Collection  of 
Information  Must  Be  Filed:  Quarterly. 

Who  is  Asked  or  Required  to  Report: 
U.S.  Certificated  Air  Carriers. 

Estimate  of  Number  of  Annual 
Responses:  180. 

Estimate  of  Number  of  Annual  Hours 
Needed  to  Complete  the  Collection  of 
Information:  70,200. 
PhylUs  T.  Kaylor, 
Secretary. 

[FR  Doc-  84-23834  Filed  9-5-84;  •:4S  ami 
BlUJNa  CODE  USO-OI-M 


[Docket  421S5] 

Jetpass  Alrltnes  Fitness  Investigation; 
Postponement  of  Hearing 

Notice  is  hereby  given  that  the 
hearing  in  the  above-entitled 
proceeding,  earlier  scheduled  to  be  held 
on  September  4, 1984.  will  be  held  on 
Wednesday,  September  5, 1984,  at  9:30 
a.m.  (local  time)  in  Room  1027.  Universal 
Building.  1825  Connecticut  Ave.,  NW, 
Washington,  D.C.,  before  the 
undersigned  Chief  Administrative  Law 
Judge. 

Dated  at  Washington.  D.C,  Auguit  31, 
1984. 

Elias  C.  Rodriguez, 

Chief  Administrative  Low  fvdge. 

|FR  Ooc  84-2363S  Filed  »-6-M.  8:45  wn) 
BILUNO  CODE  eUO-OI-M 
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DEPARTMENT  OF  COMMERCE 

President's  Commission  on  Industrial 
Competitiveness;  Meeting 

agency:  Office  of  Economic  Affairs, 

Commerce. 

action:  Notice  of  Meetings. 

summary:  This  notice  announces  the 
forthcoming  meetings  of  the  President's 

Commission  on  Industrial 
Competitiveness  (Commission).  The 
Commission  was  estabhshed  by 
Executive  Order  12428  on  June  28, 1983 
and  its  charter  was  approved  on  August 
23, 1983.  The  Commission  shall  review 
means  of  increasing  the  long-term 
competitiveness  of  United  States 
industries  at  home  and  abroad,  with 
particular  emphasis  on  high  technology, 
and  provide  appropriate  advice  to  the 
President  through  the  Cabinet  Council 


on  Commerce  and  Trade  and  the 
Department  of  Commerce. 

Time  and  Place 

September  17. 1984, 10:00  a.m.-3.-00 
p.m.,  the  Capital  Resources  Committee 
will  meet  at  the  Data  Resources,  Inc.,  24 
Hartwell  Avenue,  Lexington, 
Massachusetts  02173.  The  agenda  will 
include  a  presentation  by  Data 
Resources.  Inc.  on  causes  and  effects  of 
the  high  U.S.  dollar  and  a  discussion  of 
the  draft  report  to  be  submitted  to  the 
full  President's  Commission  on 
Industrial  Competitiveness  in  October. 

September  18, 1964.  9:30  a.m.-4:00,  the 
Research,  Development  and 
Manufacturing  Committee  will  meet  at 
AT&T,  1120-20th  Street.  NW.,  10th  floor, 
Washington,  DC  2003a  The  agenda  will 
include  continued  discussion  of 
research,  development  and 
manufacturing  issues  to  identify  final 
recommendations. 

September  18, 1984.  9:00  a.m.-5.00 
p.m.,  the  International  Trade  Committee 
will  meet  at  the  Sheraton  International, 
6810  N.  Manneheim  Road.  Rosemont, 
Illinois  60018.  The  agenda  will  include 
discussion  of  recommendations 
concerning  export  control,  antitrust  and 
the  trading  environment. 

September  19, 1984,  9:00  a.m.-5:00 
p.m.,  the  Human  Resource  Committee 
will  meet  at  the  Overhead  Door 
Corporation,  6750  L.B.J.  Freeway,  Dallas, 
Texas  75380.  The  agenda  will  include  a 
discussion  on  government/industry/ 
labor  collaboration  and  retraining  (he 
workforce  and  discussion  of  the 
overview  paper. 

I^iblic  Participation 

The  meetings  will  be  open  to  public 
attendance.  A  limited  number  of  seats 
will  be  available  for  the  public  on  a 
first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:     J 
Paul  Royston,  President's  Commission 
on  Industrial  Competitiveness,  736 
Jackson  Place,  NW.,  Washington,  E>C 
20503,  telephone:  202-395-4527. 

Dated:  August  31. 1984. 
Egils  Milbaigk, 

Executive  Director.  President  s  Commission 
on  Industrial  Competitiveriess. 

|FK  Doc  M-Z3tM  Fited  •-»-••:  it«6  anj 
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International  Trade  Administration 

IA-475-404] 

Tubular  Metal  Framed  Stactclng  Chairs 
from  Italy:  Initiation  of  Anttduraping 
investigation 

AGENCY:  International  Trade 


Administration,  Import  Administrabon, 

Commerce. 

ACTKHK  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  investigation 
to  determine  whether  tubular  metal 
framed  stacking  chairs  (stacking  chairs) 
from  Italy  are  being,  or  are  like^  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  Critical  circumstances  have  also 
been  alleged  under  section  733(e)  of  the 
Tariff  Act  of  193a  as  amended  (19 
U.S.C.  1673)  (the  Act).  We  are  notifying 
the  United  States  International  Trade 
Commission  (ITC)  of  this  action  to  that 
it  may  determine  whether  inaports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  24, 1984.  and  we  will  make 
ours  on  or  before  Jannary  17, 1965. 
EFFECnvK  DATE:  September  6. 1984. 
FOR  FURTNCR  INFORMATION  CONTACT: 
Ken  Shimabukuro,  CHTice  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230;  telephone  (202) 
377-2613. 

SUPPLEMENTARY  INFORMATION: 

TbePelitioD 

On  August  10, 1984,  we  received  a 
petition  in  proper  form  filed  on  behalf  of 
Frazier  Engineering,  Inc.,  and  the  United 
States  industry  producing  itacking 
chairs.  In  compliance  wth  the  filing 
requirements  of  f  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  the  imports  of 
the  subject  merchandise  from  Italy  are 
being,  or  are  likely  to  be.  soid  in  the 
United  Slates  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  petitioner  based  U.S.  sales  prices 
on  f.o.b.  Itahan  quotes  from  Italian 
stacking  chair  producers,  less  ocean 
freight  and  import  duty. 

The  petitioner  based  foreign  market 
value  on  its  own  costs  of  production 
adjusted  for  differences  in  estimated 
Italian  input  costs. 

Using  this  companson,  petitioner 
alleged  dumping  margins  ranging  from 
23  to  40  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
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petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  have  examined  the  petition  on 
stacking  chairs,  and  we  have  found  that 
it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping 
investigation  to  determine  whether 
stacking  chairs  from  Italy  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  If  our 
nvestigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
January  17. 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "tubular  metal  framed 
stacking  chairs",  including  stackmg 
chairs  with  plastic  slats  or  expanded 
metal  mesh  instead  of  wire  grid,  as 
currently  classified  in  the  Tariff 
Schedules  of  the  United  States. 
Annotated  [TS\JS\]  under  item  727.7065. 

Notification  to  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
24, 1984,  whether  there  is  a  reasonable 
indication  that  imports  of  stacking 
chairs  from  Italy  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 

Dated.  August  30.  1984. 

C.  Christopher  Parlin. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  M-236a9  Filed  9-S-84.  AAi,  am\ 
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Tubular  Metal  Framed  Stacking  Chairs 
From  Taiwan:  Initiation  of  Antidumping 
Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  investigation 
to  determine  whether  tubular  metal 
framed  stacking  chairs  (stacking  chairs) 
from  Taiwan  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  Critical  circumstances  have 
also  been  alleged  under  section  733(e)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
use.  1673)  (the  Act).  We  are  notifying 
the  United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
It  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industrj'.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  24, 1984,  and  we  will  make 
ours  on  or  before  January  17, 1985. 
EFFECTIVE  DATE:  September  6, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Shimabukuro,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  202.30;  telephone:  (202) 
377-2613. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  August  10, 1984,  we  received  a 
petition  in  proper  form  filed  on  behalf  of 
Frazie'  Engineering.  Inc.  and  the  United 
States  industry  producing  stacking 
chairs.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  the  imports  of 
the  subject  merchandise  from  Taiwan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act.  and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  petitioner  based  U.S.  sales  prices 
on  f  o.b.  Taiwan  quotes  from  Taiwan 
stacking  chair  producers,  less  ocean 
freight  and  import  duty. 

The  petitioner  based  foreign  market 
value  on  its  own  costs  of  production 
adjusted  for  differences  in  estimated 
Taiwan  input  costs,  discounted  to  reflect 
the  lighter  gauge  tubing  and  shorter 


arms  used  in  Taiwan  stacking  chairs, 
and  the  possible  use  of  less  expensive 
coatings. 

Using  this  comparison,  petitioner 
alleged  dumping  margins  ranging  from 
32  to  48  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  have  examined  the  petition  on 
stacking  chairs,  and  we  have  found  that 
it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping 
investigation  to  determine  whether 
stacking  chairs  from  Taiwan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
January  17, 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "tubular  metal  framed 
stacking  chairs",  including  stacking 
chairs  with  plastic  slats  or  expanded 
metal  mesh  instead  of  wire  grid,  as 
currently  classified  in  the  Tariff 
Schedules  of  the  United  States. 
Annotated  (TSUSA)  under  item  727.7065. 

Notification  to  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
24, 1984,  whether  there  is  a  reasonable 
indication  that  imports  of  stacking 
chairs  from  Taiwan  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  Slates  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
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Dated:  August  30.  1984. 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretory  for  Import 
Administration. 

|FR  D.K  84-23610  Filed  9-S-*l  8:45  jm] 
BILLINQ  CODE  SStO-OS-M 


Applications;  for  Duty-Free  Entry  of 
Scientific  Instruments;  Carnegie 
Institute  of  Washington,  et  al. 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651;  80  Stat.  897:  15  CFR 
Part  301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C. 

Docket  No.:  84-236.  Applicant; 
Carnegie  Institution  of  Washington, 
Department  of  Terrestrial  Magnetism, 
5241  Broad  Branch  Road,  NW., 
Washington,  DC  20015.  Instrument; 
Mass  Spectrometer,  Model  VG  MM354 
with  Accessories.  Manufacturer:  VG 
Isotopes  Ltd.,  United  Kingdom.  Intended 
use:  Isotopic  analysis  of  a  wide  variety 
of  elements  extracted  from  geologic 
specimens,  including  meteorites  and 
lunar  rocks,  for  the  purpose  of  research 
in  the  fields  of  geochronology. 
geochemistry,  isotope  geology, 
cosmochronology,  cosmochemistry,  and 
astrophysics.  Materials  to  be  analysed 
will  be  individual  elements,  such  as 
salts,  chemically  isolated  from  natural 
rock  and  mineral  samples.  Experiments 
to  be  conducted  on  the  instrument 
include,  but  are  not  limited  to; 

1.  Geochronological  studies  using  Rb- 
Sr,  Sm-Nd.  Lu-Hf,  and  U-Th-Pb 
radioactive  systems  on  rocks  from 
southern  Africa,  Canada,  India,  and  the 
U.S.A. 

2.  Isotope  geological  studies  using  Sr, 
Nd,  Hf.  and  Pb  isotopic  systematica 
coupled  with  major  and  trace  element 
determinations  for  recent  volcanic  rocks 
from  island  arcs,  oceanic  islands,  mid- 
ocean  ridges,  and  continental  regions 
world  wide. 

3.  Chronological  studies  of  chondritic 
and  differentiated  meteorites  and  lunar 
rocks. 


4.  Search  for  isotopic  anomalies  in 
Mg.  Ca.  Ti,  Cr,  Sm.  and  Nd  in  meteoritic 
materials. 

5.  23ojh/23STh  and  "♦U'i^U 
measurements  as  a  means  of  dating 
recent  geologic  events. 

Application  received  by 
Commissioner  of  Customs;  June  25. 1984. 

Docket  No.  84-238.  Applicant; 
Institute  for  Cancer  Research,  7701 
Burholme  Avenue,  Philadelphia,  PA 
1911.  Instrument;  X-ray  Rotating  Anode 
Generator  with  Accessories, 
Manufacturer:  Rigaku  Corporation, 
japan.  Intended  use:  Studies  of  various 
enzymes  such  as  xylose  isomerase  and 
ATP  citrate  lyase.  Nucleic  acid-drug 
complexes,  polycyclic  carcinogens  and 
mutagens  and  polycyclic  antitumor 
agents  will  also  be  investigated.  The 
experiments  to  be  conducted  will  be  X- 
ray  diffraction  studies  usmg  crystals  of 
the  molecules  of  interest.  The  aim  of  the 
investigations  is  to  mcrease  the 
understanding  of  the  stereochemistries 
and  modes  of  intermolecular 
interactions  in  certain  key  reactions  of 
biological  importance.  Application 
received  by  Commissioner  of  Customs: 
August  6, 1984. 

Docket  No.;  84-241.  Applicant:  The 
Veterans  Administration  Medical 
Center,  5000  W.  National  Avenue, 
Wood,  WI  53193.  Instrument:  Rotating 
anode  X-Ray  generator  System,  Model 
RU-200VP.  Manufacturer;  Rigaku,  Japan. 
Intended  use:  X-ray  crystallographic 
•  investigations,  specifically  analysis  of 
crystal-containing  Veteran  patient  and 
research  samples  derived  or  synthesized 
in  VA  and  NIH  research  programs.  The 
research  samples  are  related  to  crystals 
which  induce  human  diseases  such  as 
gout  arthritis,  calcium  pyrophosphate 
dihydrate  crystal  deposition  arthritis, 
hydroxyapatite  crystal  deposition 
arthritis,  calcium  oxalate  induced 
arthritis,  kidney  stone  disease,  and 
pulmonary  diseases  such  as  silicosis 
and  asbestosis.  The  scientific  data 
obtained  with  the  instrument  will  be 
presented  in  numerous  course.  These 
courses  will  include;  Medical 
Biochemistry.  Introduction  to 
Biophysics.  The  Physical  Chemistry  of 
Biologic  Macromolecules  and  numerous 
Medical  Grand  Rounds.  Application 
received  by  Commissioner  of  Customs: 
June  25. 1984. 

Docket  No.  84-254.  Applicant; 
Northwestern  University  Medical 
School.  Department  of  Pharmacology. 
Room  8-477.  303  E.  Chicago  Avenue. 
Chicago.  IL  60611.  Instrument: 
Micromanipulator  and  Microdrive, 
Models  MK-2-R  and  MO-103-R. 
Manufacturer  Narishige  Scientific 
Instruments  Laboratory,  Japan.  Intended 
use;  Perform  experiments  that  have  long 


term  objectives  of  understanding  the 
nature  of  channel  grating,  ion 
permeation,  and  the  molecular 
mechanisms  by  which  drugs  and 
blocking  ions  interact  with  the  sodium 
and  potassium  channels  in  nerve  tissue. 
To  achieve  these  objectives,  recently 
developed  gigaseal  patch  clamp 
techniques  will  be  used  which  permit 
direct  measurement  of  individual 
channel  current,  along  with  the  suction 
pipette  technique  which  permits 
measurement  of  macroscopic  channel 
currents.  Application  received  by 
Commissioner  of  Customs;  July  25. 1984. 

Docket  No.  84-255.  Applicant:  The 
Regents  of  the  University  of  California, 
Materiel  Management  Department, 
Riverside,  CA  92521,  Instrument:  Root 
Length  Scaimer.  Manufacturer; 
Commonwealth  Aircraft  Corporation, 
Ltd.,  AustraUa.  Intended  use:  Numerous 
experiments  conducted  with  sugarbeets, 
beans,  cotton,  tomatoes  and  other 
annual  crops — some  with  nematodes, 
some  with  soil  fungi  and  some  healthy. 
The  objectives  of  these  experiments  are 
to  better  define  the  relationship  between 
solid  populations  of  plant  pathogenii- 
nematodes  and  plant  growth. 
Educational  purposes — Introduce 
students  to  advanced  level  study  in 
nematology  as  well  as  new  techniques/ 
instrumentation  in  the  course 
Nematology  250.  Application  received 
by  Commissioner  of  Customs;  July  25. 
1984. 

Docket  No.  84-257.  Applicant;  Yale 
University.  Department  of  Chemistry. 
P.O.  Box  6666.  New  Haven.  CT  06511. 
Instrument:  Gas  Chromatograph  Mass 
Spectrometer  System.  Model  MS-80. 
Manufacturer  Kratos  Scientific 
Instruments.  United  Kingdom.  Intended 
use:  Study  of  materials  from  several 
areas  of  chemical  and  biochemical 
research,  including  newly  synthesized 
compounds,  reaction  byproducts,  and 
natural  product  isolated  from  various 
sources.  Chemists  involved  in  synthesis 
of  various  types  of  compounds  will  use 
mass  spectral  data  to  confirm  the 
identities  of  final  products  and  of 
intermediates  produced  at  various 
stages  of  the  synthesis  process.  Mass 
spectral  data  will  be  used  to  identify 
unknown  compounds  which  may  be 
present  as  reaction  byproducts,  primary 
products  of  new  reactions,  and 
impurities  in  reagents  and  synthetic 
products.  Researchers  in  the  areas  of 
biological,  analytical,  and  natural 
products  chemistry  will  use  mass 
spectroscopy  to  assign  structures  to 
compounds  found  in  very  small 
quantities,  often  in  very  complex 
mixtures.  Researchers  concerned  with 
the  chemical  and  physical  properties  of 
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compounds  will  use  mass  spectroscopy 
as  a  tool  for  detennining  those 
properties.  Application  received  by 
Commissioner  of  Customs:  July  25. 1984. 

Docket  No.  a4-25a  Applicant:  Los 
Alamos  National  Laboratory,  P.O.  Box 
1663.  Los  Alamos.  NM  87545.  Instrument: 
Laboratory  Interferometric 
Spectrophotometer,  Model  IZM05. 
Manufacturer:  Bomem.  Inc..  Canada. 
Intended  use:  Continued  studies  of  the 
guest-host  interactions  for  molecules 
trapped  in  low  concentration  (0.1  to 
O.OOl  mole  per  cent)  in  low  temperature 
solids.  Results  of  these  studies  have 
yielded  some  very  important 
information  on  the  site  structure  of  these 
molecules  in  the  host  lattice  and  on  a 
dynamic  energy  transfer  induced  by 
vibrational  dephasing  involving  a  local 
site  phonon  mode  (a  libration  of  the 
guest  molecule  in  its  host  lattice  cage). 
Apphcation  received  by  Commissioner 
of  Customs:  July  25, 1984. 

Docket  No.  84-259.  Applicant:  Los 
Alamos  National  Laboratory,  P.O.  Box 
1663,  Los  Alamos,  NM,  87545. 
Instrument:  Laser  System.  Manufactiirer: 
Lumonics,  Inc.,  Canada.  Intended  use: 
Study  of  laser  produced  plasmas,  x-ray 
emission  from  such  plasmas,  fast 
temporal  characteristics  of  the  x-ray 
emission  and  resolution  and  timing 
features  of  x-ray  streak  image-converter 
tubes  used  to  observe  the  x-ray 
emission.  Laser  will  be  used  to  drive  a 
laser  amplifier  chain  with  high  energy 
stabihty  (7  percent),  pulse  rehability  (98 
percent)  and  short  (100  ps)  pulse  lengths. 
The  laser  pulses  will  be  used  to  heat 
heavy  metal  foils  generating  a  plasma 
and  x-rays.  This  source  will  be  used  to 
cahbrate  fast  x-ray  detectors  and  will  be 
studied  for  its  own  characteristics. 
Application  received  by  Commissioner 
of  Customs:  July  25, 1984. 

Docket  No.  84-261.  Applicant:  Arizona 
State  University,  Tempe,  AZ  85287. 
Instrument:  Electron  Microscope,  Model 
JEM-4000EX  with  Accessories. 
Manufacturer  JEOL,  Ltd.,  Japan. 
Intended  use:  The  advancement  and 
further  apphcation  of  the  techniques  of 
high  resolution  imaging,  particularly  of 
crystals.  Other  materials  to  be  studied 
include  many  metals,  alloys, 
semiconductors  and  ceramics. 
Application  received  by  Commissioner 
of  Customs:  July  25, 1984. 

Docket  No.  64-263.  Applicant:  Brown 
University.  182  Hope  Street.  Providence, 
RI  02912.  Instrument:  Electron 
Microscope,  Model  EM  420  %vith 
Accessories.  Manufacturer  N.V.  Phihps, 
The  Netherlands.  Intended  use:  The 
instnmient  will  be  used  to  obtain 
images,  diffi'action  information  and 
elemental  composition  analysis  on  a 
wide  range  of  materials,  including 


metals  and  alloys,  ceramics,  composites, 
semiconductors  and  polymers.  This 
information  concerning  the  chemistry 
and  microstructure  of  materials  will  be 
used  to  understand  the  behavior  of  these 
materials  on  a  basic  scientific  level. 
Specific  projects  include  (i)  studies  of 
the  relationship  of  chemistry  and 
microstructiu^  of  metals  and  mechanical 
behavior,  e.g.,  plastic  deformation  and 
fracture;  (ii)  studies  of  the  effects  of 
chemistry  and  thermal  history  on  the 
microstructure  and  physical  properties 
of  ceramics,  (iil)  correlations  of 
microstructure  and  electronic  properties 
in  metallic  glasses;  and  (iv)  analysis  of 
the  chemistry  and  structure  of  very  fine 
precipitates  in  alloys  and  ceramics. 
Apphcation  received  by  Commissioner 
of  Customs:  August  3, 1984. 

Docket  No.  84-264.  Applicant: 
University  of  Arizona,  Department  of 
Biochemistry/Biological  Sciences  West, 
Tucson,  AZ  85721.  Instrument:  Electron 
Microscope.  Model  EM  420T  with 
Accessories.  Manufacturer  N.V.  Philips, 
The  Netheriands.  Intended  use;  Studies 
of  the  following  materials: 
DNA  from  bacteriophage 
DNA  helix  destabilizing  protein  from  T4 

bacteriophage 
DNA  hehx  destabilizing  protein  from  E. 

coli 
RecA  protein  from  E.  coU 
Crotoxin  complex  protein  from 

rattlesnake  venom 
Tetanus  toxin  from  bacteria!  cell 
Antibody  protein  from  rabbit  serum 
Lysozyme  protein  from  fungus 
Muscle  proteins  from  insect 

High  resolution  images  and  diffraction 
patterns  will  be  recorded  from  these 
protein  molecules  at  different  tilt  angles 
with  the  electron  microscope. 
Apolication  received  by  Commissioner 
of  xJustoms:  August  3. 1984. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Croel. 

Acting  Director.  Statutory  Import  Programs 
Staff 

fFR  Doc  S4-Z3ecr  K.led  9-5-84.  g:«  am) 
mUJNQ  CODE  361(>-OS-M 


Oregon  State  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Public  Law  89- 
651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 


Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  No.  84-104.  Applicant:  Oregon 
State  University,  Corvallis,  OR  97330. 
Instrument:  Liquid  Nitrogen  Shielded 
Magnetometer,  Model  GM  400A  with 
Accessories.  Manufacturer;  Cryogenic 
Consultants  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  49  FR  10323. 

Conmients;  None  received. 

Decision:  Denied.  Instruments  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Reasons:  The  National  Bureau  of 
Standards  (NBS)  advises  in  its 
memorandum  dated  April  23, 1984,  that 
domestic  instruments  are  available 
which  meet  the  pertinent  specifications 
given  in  the  application  and  are 
therefore  scientifically  equivalent  to  the 
foreign  instrument  for  the  applicant's 
intended  use.  (See  §  301.5(d)(l)(i)  of  the 
regulations.)  Formal  bids  were  extended 
to  the  applicant  by  two  domestic 
manufacturers  of  comparable 
instruments  (United  Scientific 
Corporation  and  20  Enterprises,  both 
located  in  Mountain  View,  Cahfomia). 

As  the  applicant  acknowledges,  the 
specification  of  a  liquid  helium  dewar 
capacity  and  design  to  allow  continuous 
operation  without  refilling  more  than 
every  seven  days  is  related  to  cost  and 
convenience  and  therefore  not  pertinent 
to  determining  scientific  equivalency. 
Section  301.2(s)  states  that: 

Specifications  or  features  (even  if 
guaranteed)  which  afford  greater 
convenience,  satisfy  personal  preferences, 
accomjnodate  institutional  commitments  or 
limitations,  or  assure  lower  costs  of 
acquisition,  installation,  operation,  servicing 
or  maintenance  are  not  pertinent. 

The  applicant's  response  to  Question  8 
(justification  for  duty-free  entry)  is 
almost  entirely  concerned  with 
considerations  such  as  the  cost  of  liquid 
helium,  its  consumption  rate  (boil-off), 
its  local  non-availability,  and  the 
depleting  effects  of  such  costs  on 
research  funding.  These  considerations 
are  not  allowable  imder  §  301.2(s). 

The  apphcant  states  in  the  application 
that  the  foreign  instrument  provides  an 
option  for  an  automated  sample 
handling  system  "to  be  purchased  at  a 
later  date."  Section  301.2(8)  rules  out 
"ease  of  operation"  and  "productivity" 
as  pertinent  considerations  for 
determining  scientific  equivalency. 
Section  301.5(d)(l)(ii),  in  any  event, 
states:  'The  Director  shall  not  consider 
the  planned  purchase  of  additional 
accessories  or  the  plarmed  conversion  of 
the  article  at  some  imspecified  future 
time." 
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With  regard  to  the  appUcant's 
statement  that  the  foreign  instrument 
provides  a  dedicated  computer,  we  note 
that  both  domestic  instruments  are 
amendable  to  automatic  data  processing 
through  appropriate  interfacing. 

We  find,  therefore,  that 
magnetometers  scientifically  equivalent 
to  the  foriegn  article  for  the  applicant's 
purposes  are  being  manufactured  in  the 
United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Acting  Director.  Statutory  Import  Programs 

Staff. 

(FR  Doc.  »*-Z3«X  Filed  »-S-M;  845  am) 
BILUNO  CODE  SSIO-OS-M 

National  Oceanic  and  Atmospheric 

Administration 

National  Marine  Fisheries  Service; 

Modification  To  Letter  of  Exemption 

Notice  is  hereby  given  that  pursuant 
to  section  101(a)(4)  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  and  Special  Condition 
4  of  the  Letter  of  Exemption,  the  Letter 
of  Exemption  issued  on  February  7, 1984, 
to  the  New  England  groundfish 
gillnetters,  is  hereby  modified  as 
detailed  below. 

1.  Condition  2  is  deleted  and  replaced 
by: 

"2.  The  taking  by  killing  or  serious 
injury  of  marine  mammals  is  limited 
annually  to: 

"180  harbor  porpoise  [Phocoena 
phocoena],  50  harbor  seals  [Phoca 
vitulina)  and  a  total  of  50  marine 
mammals  of  the  following  species: 
"Grey  seal  (Halichoerus  grypus) 
"White-sided  dolphin  (Lagenorhynchus 

acutus] 
"Common  dolphin  [Delphinus  delphis) 
"White-beaked  dolphin 

(Lagenorhynchus  albirostris) 
"Pilot  whale  [Globicephala  melaena)" 
The  Letter  of  Exemption  as  modified 
and  supporting  documentation 
pertaining  to  the  modification  are 
available  for  review  in  the  Office  of  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C. 

Dated:  August  31. 1984. 
Carmen ).  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

(FR  Doc.  M-23a04  Filed  S-e-M.  BiS  un| 
WCUMO  CODC  3810-a-«l 


National  Marine  Fisheries  Service; 
Proposed  Modification  to  Permit  No. 
404  (P77  No.  6) 

Notice  is  hereby  given  that  the 
Southwest  Fisheries  Center,  National 
Marine  Fisheries  Services,  P.O.  Box  271, 
La  Jolla,  California  92038,  has  requested 
a  modification  of  Permit  No.  404  issued 
on  January  5, 1984  (48  FR  478)  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

The  Permit  Holder  is  requesting  to 
take  by  tagging,  elephant  seals  on  Santa 
Barbara  Island,  Channel  Islands, 
California  in  addition  to  the  locahty 
described  in  the  original  application. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20235  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  the  modification  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington, 
D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Southwest  Region,  300 
South  Ferry  Street,  Terminal  Island, 
Cahfomia  90731. 

Dated:  August  30,  1984. 

Carmen  J.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

(FR  Doc.  84-23612  Filed  8-S-84.  844  tm] 
WLUNO  COOC  M10-2I-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

PuiMc  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  . 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the  total 
number  of  hours  needed  to  provide  the 
information;  (7)  To  whom  comments 
regarding  the  information  collection  are 
to  be  forwarded;  (8)  The  point  of  contact 
from  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

The  Department  of  Defense  (DOD) 
has  requested  a  three  year  extension  for 
the  use  of  the  DD  Form  1630  entitled 
"Research  and  Development  Capability 
Index — Scientific  and  Technological 
Fields  of  Interest."  This  form  enables  a 
business  firm  to  apply  to  be  placed  on 
the  bidders"  maiUng  hst  of  those  DOD         / 
contracting  activities  which  procure 
Research  and  Development  products 
and  services.  When  completed,  it  also 
provides  the  contracting  activities  a 
profile  of  a  firm's  specific  R&D 
capabilities  and  the  information 
necessary  to  determine  which  firms 
should  be  solicited. 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC.  20503,  and 
Daniel  J.  Vitiello,  DOD  Clearance  Office, 
WHS/DIOR,  Room  1C535,  The 
Pentagon,  Washington,  D.C.  20301, 
telephone  (202)  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Stanley 
Tesko,  OPI,  Room  2A340,  The  Pentagon, 
Washington.  D.C.  20301-3061,  telephone 
(202)  697-4912. 

Dated:  August  30, 1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc  84-23408  Filed  »-6-M;  8.-44  em) 
BIUJNO  coot  MtO-01-M 
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National  Advisory  Panel  on  ttte 
Education  of  Handicapped 
Dependents;  Meeting 

agency:  Department  of  Defense 
Dependents  Schools,  Office  of  the 
Secretary  of  Defense. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  Dependents.  This  notice 
also  describes  the  functions  of  the  Panel. 
Notice  of  this  meeting  is  required  under 
the  National  Advisory  Committee  Act. 
This  meeting  is  open  to  the  public; 
however,  due  to  space  constraints, 
anyone  wishing  to  attend  should  contact 
the  ODS  coordinator 

DATE  October  16,  1984,  9:00  a.m.  to  4:00 
p.m.:  October  17,  1984,  9:00  a.m.  to  4:00 
p.m.;  October  18,  1984,  9:00  am  to  4:00 
p.m. 

ADDRESS:  Office  of  Dependents  Schools 
(ODS),  2461  Eisenhower  Avenue, 
Alexandria,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Diane  Goitz,  Chief,  Special 
Education,  DODDS,  2461  Eisenhower 
Avenue,  Alexandria,  Virginia  22331, 
(202/325-7810). 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
is  established  under  section  613  of  the 
Education  for  All  Handicapped  Children 
Act  of  1975  (20  U.S.C.  1401.  Pub.  L.  94- 
142).  The  Pane!  is  directed  to  advise  the 
Director,  DODDS,  of  unmet  needs  within 
the  system  for  the  education  of 
handicapped  children,  to  comment 
publicly  on  rules  and  regulations 
proposed  for  issuance  by  ODS 
concerning  education  for  the 
handicapped  and  on  procedures  for 
distribution  of  funds,  and  to  assist  ODS 
in  developing  and  reporting  all  data  and 
evaluation  as  may  assist  the  Director  in 
performance  of  her  responsibilities 
under  section  613  of  Pub.  L.  94-142.  The 
Panel  will  review  the  following  areas: 
related  services,  personnel  development, 
program  development,  administration, 
budget,  and  communication. 

Dated:  August  30, 1984. 

Darlene  C  Scott, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc  84-23483  Filed  »-5-84:  8:4£  am] 
BHXINQ  COOC  M10-01-«l 


Department  of  Mhm  Air  Force 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review  i 

The  Department  of  Defense  has 
submitted  to  OMB  for  rev.ew  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission:  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  [3]  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

New 

Peacekeeper  Contractor  Monitoring 
Survey 

Contractor  data  is  required  to  verify 
Peacekeeper  Final  Environmental 
Impact  Statement  conclusions  and 
validate  associated  assumptions, 
multipliers  and  proposed  mitigation 
measures.  The  collected  information  will 
be  incorporated  in  summary  fashion  into 
an  annual  Monitoring  Report  and  early 
warning  communiques.  The  federal 
government  and  state  and  local  units  of 
government  are  txpected  to  tailor 
Peacekeeper  project  mitigation 
measures  to  findings  in  the  Monitoring 
Report. 

Peacekeeper-related  contractors:  3200 
responses;  640  hours. 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington,  D.C.  20503,  and 
Darnel  ].  Vitieilo,  DOD  Clearance 
Officer.  WHS/DIOR.  Room  1C535, 
Pentagon,  Washington,  D.C.  2*301, 
telephone  (202)  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
David  McPhee.  AFRCE-BMS/DEVE, 
Norton  AFB,  CA  92409. 

Dated-  August  30.  1984. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc  d4-23497  Filed  9-S-64:  8:45  am]      . 
BILUNO  CODE  391(M)1-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  information 
collection  and  form  number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
respondent:  (5)  An  estimate  of  the  total 
number  of  responses:  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Reinstatement 

Air  Force  Academy  Precandidate 
Questionnaire  (USAFA  Form  149) 
USAFA  Form  149  will  be  used  to 
collect  information  from  prospective 
candidates  for  admission  to  the  Air 
Force  Academy.  The  information  will  be 
used  to  conduct  a  preliminary 
assessment  of  the  candidates'  prospects, 
qualifications,  and  eligibility  status  for 
application  and  selection  for  entry  into 
the  Academy. 

Sixteen  to  twenty-one  year  old  youths: 
50,000  responses;  20,000  hours. 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington  DC  20503,  and 
Daniel  J.  Vitieilo,  DOD  Clearance 
Officer.  WHS/DIOR,  Room  1C535, 
Pentagon,  Washington  DC  20301, 
telephone  (202)  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Lt.  Col. 
Lynn  B.  Ralston,  Office  of  the  Registrar, 
USAF  Academy,  CO  80840,  telephone 
(303)  472-3072. 

Dated.  .August  30,  1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc  84-23498  Filed  9-5-84;  8:45  am) 
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Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DOD 

ACTION:  Notice  for  a  new  system  of 
records. 
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SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  notice  for  a  new 
system  of  records  sub)ect  to  the  Privacy 
Act  of  1974.  The  system  notice  is  set 
forth  below. 

dates:  The  new  system  will  be  effective 
October  9,  1984,  unless  public  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESS:  Send  comments  to  the  System 
Manager  named  in  the  notice  for  the 
system  of  records  set  forth  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Ion  L'pdike,  HQ  USAF/DAAD(S). 
Room  4.^-1088.  The  Pentagon. 
Washington.  DC  20330.  Telephone: 
(202)094-3431, 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  notices  for 
systems  of  records  subject  to  the 
Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  have  been  previously 
published  in  the  Federal  Register. 

A  new  system  report  as  required  by  5 
U.S.C.  552a{o)  was  submitted  on  July  24, 
1984. 

Dated:  August  30,  1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

F030  SAC  A 

SYSTEM  NAME: 

Autom.ated  Comm.and  and  Control 
Executive  Support  System. 

SYSTEM  LOCATION: 

Headquarters  Strategic  Air  Command 
(SAC),  Executive  Systems  Program 
Management  Officer  (ADUC).  Offutt  Air 
Force  Base.  NE  68113, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

Active  duty  military  personnel  of  all 
services,  civilian  employees,  and 
contractor  personnel  assigned  to  SAC 
after  1  September  1984, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  extracted  from  the  Personnel 
Data  System  (F030  AF  MP  A)  plus  100 
characters  of  locally  generated 
information.  Record  includes  name, 
grade.  SS\,  unit  of  assignment,  security 
clearance,  supervisor's  namL   duty  title, 
office  telephone,  home  address  and 
telephone  number,  dependents, 
education  and  trainmg.  specialty  or  job 
qualification,  performance/effectiveness 
reports,  awards/decorations, 
promotions,  duty  assignment  history  and 
similar  information, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8012,  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by. 


PURPOSE(S): 

Used  by  HQ  SAC  for  locating  and 
administering  assigned  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  from  this  systemi  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  computer  and  computer 
output  products,  and  on  microfiche. 

retrievabiltty: 

By  Social  Security  Number  or  name. 

SAFEGUARDS: 

Records  are  accessed  by  the 
custodian  of  the  system  and  by  persons 
servicing  the  records  who  are  properly 
cleared  for  need-to-know.  Records  are 
portected  by  computer  software  and  the 
system  is  operated  in  a  secure  area. 

RETENTION  AND  DISPOSAL: 

Computer  record  is  retained  until 
individual  is  no  longer  assigned  to  or 
attached  to  SAC,  Records  will  be 
destroyed  not  later  than  2  years  after 
last  entry, 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Executive  Svstems  Program 
Management  Office  (HQ  SAC/ ADUC). 
Olfutt  AFB,  \E  68113, 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
sent  to  the  System  Manager.  Full  name, 
military  or  civilian  status,  grade  and 
SSN  are  needed  to  determine  if  the 
svstem  contains  a  record.  Visitors  must 
provide  indentification  such  as  a 
military  ID  card,  driving  license,  or  some 
information  contained  m  the  record. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager: 

CONTESTING  RECORDS  PROCEDURE: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  (APR) 
12-35, 

RECORDS  SOURCE  CATEGORIES: 

Information  obtained  from  the  Air 
Force  Personnel  Data  System,  persormel 
records  or  the  individual. 


SYSTEM  EXEMPTED  FROM  CEtTfAIN  PROVISKMM 
OF  THE  ACT 

None 

|FK  Doc   M-Z3901  VlLtd  ft-~&-«4  »:*5  ami 
BILUNO  CODE  MHM1-II 


Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Department  of  the  Air  Force. 
DOD. 

action:  Notice  for  a  new  system  of 
records, 

summary:  The  Department  of  the  Air 
Force  proposes  to  add  a  notice  for  a  new 
system  of  records  subject  to  the  Privacy 
Act  of  1974,  The  system^  notice  is  set 
forth  below, 

dates:  The  new  system  wiii  be  effective 
October  9,  1984,  unless  public  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESS:  Send  comments  to  Mr  Jon 
Updike,  HQ  USAF/DAAD(S),  Room  4A- 
1088,  The  Pentagon.  Washington,  DC 
20330.  Telephone:  (202]  694-3431 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Jon  Updike,  HQUSAF/DAADfS). 
Room  4A-1088,  The  Pentagon, 
Washington,  DC  20330.  Telephone:  (2021 
694-3431. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  notices  for 
systems  of  records  subject  to  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  have  been  previously 
published  in  the  Federal  Register. 

A  new  system  report  as  required  by  5 
U.S.C.  552a(o)  was  submitted  on  Julv  17, 
1984. 

Dated:  August  30.  1984 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

F030  AF  A 

SYSTEM  NAME: 

Automated  Personnel  Management 
System. 

SYSTEM  location: 

Unit  or  offices  at  all  levels  within  the 
Air  Force  who  implement  the  system 
under  a  specific  authorizing  local  or 
higher  level  directive 

CATEOORIES  OF  INDIVUHJALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  and  civilian 
personnel  assigned  to  the  office  or  unit 
as  specified  in  the  governing  directive 
for  the  system.  , 
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CATEOOmCS  Of  RCCOROS  IN  THE  SYSTEM: 

Data  obtained  from  existing  personnel 
or  training  records  or  from  the 
individual.  Record  includes  name,  grade, 
SSN,  unit  of  assignment,  security 
clearance,  supervisor,  duty  title,  office 
and  telephone  number,  home  address 
and  telephone  number,  dependents, 
education  and  training,  specialty  or  job 
qualifications,  performance/ 
effectiveness  reports,  awards/ 
decorations,  promotions,  duty 
assignment  history  and  similar 
information  listed  in  the  governing 
directive  for  the  system. 

AUTHOmrV  FOR  MAINTENANCE  OF  niE 

system: 

10  U.S.C.  8012,  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by: 
as  implemented  by  a  specific  governing 
directive.  The  system  cannot  be 
operated  until  a  directive  is  published 
listing  authorized  locations,  subjects, 
categories  of  records,  safeguards,  and 
management  procedures.  A  copy  of  the 
directive  will  be  provided  to  the 
command  Privacy  Act  Officer. 

PURPOSE(S): 

Used  to  locate,  manage  and  train 
assigned  personnel. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDiNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  pubhshed  by  the  Air  Force. 

POUCIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  computer  or  word  processor 
and  output  products  as  Isited  in  the 
governing  directive. 

RETRIEVAB"UTY: 

By  name  or  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  the 
custodian  of  the  system  and  by  persons 
servicing  the  records  who  are  properly 
cleared  for  need-to-know.  Records  are 
protected  in  accordance  with  Air  Force 
Regulation  300-13,  Safeguarding 
Personal  Information  in  Automatic  Data 
Processing  Systems. 

RETENTION  AND  DISPOSAU 

Computer  record  is  retained  until  no 
longer  needed.  Records  will  be 
destroyed  not  later  than  2  years  after 
last  entry. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  office  or  unit  as  specified  in 
governing  directive. 


NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
sent  to  the  System  Manager. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
•Manager. 

CONTESTING  RECORDS  PROCEDURE: 

The  Air  Force's  rules  for  access  to 
recoi-ds  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  (AFR) 
12-35.  I 

RECORDS  source:  CATEGORIES: 

Information  obtained  from  personnel 
records,  training  records  or  the 
individual. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACr. 

None. 

IFR  Doc  »4-235n0  Filed  6-5-94;  8:45  ainj 
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Department  of  the  Navy 

Privacy  Act  of  1974;  Anfiendment  to 
the  Notice  for  a  System  of  Records 

agency:  Department  of  the  Navy,  DOD. 

ACTION:  Amendment  to  the  notice  for  a 
system  of  records. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  the  notice  for  a 
system  of  records  subject  to  the  Privacy 
Act  of  1974.  The  system  notice  as 
amended  is  set  forth  below. 

DATES:  The  new  notice  will  be  effective 
October  9, 1984,  unless  public  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESS:  Send  comments  to  the  System 
Manager  named  in  the  notice  for  the 
system  of  records  set  forth  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Gwendolyn  R.  Aitken.  Privacy  Act 
Coordinator,  Office  of  the  Chief  of 
Naval  Operations  (Op-09B30), 
Department  of  the  Navy,  The  Pentagon, 
Washington,  DC  20350.Telephone:  (202) 
697-1459. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Navy  notices  for  systems 
of  records  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a),  have 
been  previously  published  in  the  Federal 
Register. 
An  altered  system  report  as  required 


by  5  U.S.C.  552a 
July  9, 1984. 


oj  was  submitted  on 


Dated:  August  30, 1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

N05801-1 

SYSTEM  NAME: 

Legal  Assistance  Card  Files  (48  FR 
26105)  June  6, 1983. 

CHANCES: 
SYSTEM  NAME: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Legal  Services 
Management  Information  System." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
S/STEM: 

Delete  the  entire  entry  and  substitute 
with  the  following:  Servicemembers  who 
are  pending  courts-martials.  Authorized 
military  and  civilian  personnel  and 
dependents  who  have  sought  legal 
assistance,  advice  or  counseUng  or  other 
representational  services  from  Naval 
Legal  Service  Offices  or  Detachments 
and  any  Command  with  a  legal 
assistance  office." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

At  the  beginning  of  the  entry,  add:  "(1) 
Legal  Assistance  Card  Files. "  At  the  end 
of  the  entry,  add  the  following  two 
paragraphs:  "(2)  Case  Analysis  and 
Tracking  System  fCA  TSJ:  CATS  records 
contain  identification  information  about 
the  individual  being  courts-martialled, 
such  as  name:  rank/rate;  service 
number,  organizational  information, 
such  as  Convening  Authority  and 
Supervisory  Authority;  information 
relevant  to  internal  management  of  the 
Legal  Service  Office,  such  as  dates  of 
receipt,  docketing,  trial,  and  transcript 
completion;  identities  of  counsel  and 
military  judge:  information  on  the 
charges  alleged,  charges  of  which 
convicted  if  any,  sentence  adjudged:  and 
other  information  describing  overall 
case  management  and  processing.  (3) 
Legal  Assistance  and  Personal 
Representation  Client  Records:  File 
contains  ID  information  about  the 
individual  seeking  legal  advice  such  as 
name,  address,  duty  station,  telephone 
number,  tj-pe  of  assistance  requested, 
results  of  any  hearing  involved,  and  the 
attorney  time  expended." 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

In  the  second  line,  delete  the  number: 
"1914.  .  ," 

PURPOSE(S): 

Add  the  following  mtry:  "Attorneys 
and  clerical  personnel  directly  involved 
in  processing  courts-martials.  and 
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rendering  legal  assistace  and  advice 
within  the  Naval  Legal  Service  Offices 
and  Detachments  and  legal  assistance 
offices  establishes  within  the 
Department  of  the  Navy.  Data  will  be 
used  for  the  internal  management  of  the 
Navy  Legal  Service  Offices  and  legal 
assistance  offices  such  as  court 
schedulmg  and  counsel  assignment 
information,  and  generating  monthly 
workload  productivity  and  statistical 
reports.     ,- . 

POLICIES  AND  PRACTICES  FOft  STORINO, 
RETRIEVINQ,  ACCESSING,  RETAININQ  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Add  the  following  at  the  end  of  the 
entry:  ".  .  ,  case  files  are  stored  on 
magnetic  disk.  Reports  extracted  from 
this  data  may  be  stored  temporarily  in 
paper  files." 

RETRIEVABIUTY: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Card  files 
maintained  by  the  legal  assistance 
offices  are  retrieved  b\'  name  of  client. 
Case  files  maintained  by  the  Naval 
Legal  Service  Offices  are  retrieved  by  an 
internal  case  number  and  secondarily, 
by  name  of  individual." 

SAFEGUARDS: 

At  the  beginning  of  the  entry,  add  the 
words:  'Manual  records/.  .  ." 

Add  the  following  paragraph  at  the 
end  of  the  entry:  "Data  disks  are 
secured  m  areas  accessible  only  by 
authorized  personnel.  Additional,  data 
disks  are  unreadable  without  the 
program  disks,  as  an  added  security 
precaution." 

RETENTION  AND  DISPOSAL: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Records  are 
retained  for  two  years  after  completion 
of  the  case,  then  destroyed." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

At  the  end  of  the  entry,  add  the 
following  phrase::  ".  .  .  for  legal 
assistance  card  filrs." 

Add  a  new  second  paragraph  as 
follows:  "Deputy  Assistant  Commander, 
Naval  Legal  Service  Command 
(Management  and  Plans).  200  Stovall 
Street,  Alexandria.  Virginia  22332.  for 
case  files." 

RECORD  SOURCE  CATEGORIES: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Basic  information 
contained  in  the  card  files  is  provided 
by  the  client.  Basic  information 
contained  in  the  courts-mantial  files  is 
provided  by  the  Convening  Authority  for 
the  courts-martial,  the  attorneys  and 
military  judge  assigned  to  the  case,  and 


administrative  personnel  assigned  to  the 
Naval  Legal  Service  Office  Information 
regarding  the  ultimate  disposition  of  the 
matter  is  provided  by  the  attorney 
rendering  the  service." 


NO5801-1 


SVSTEMiNAME: 


Legal  Services  Management 
Information  System. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Serx'icemembers  who  are  pending 
courts-martials.  Authorized  military  and 
civilian  personnel  and  dependents  who 
have  sought  legal  assistance,  advice  or 
counseling  or  other  representational 
services  from  Naval  Legal  Service 
Offices  or  Detachments  and  any 
Command  with  a  legal  assistance  office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Legal  Assistance  Card  Files.  Legal 
assistance  card  files  typically  contain 
client  identification  informa^on,  e.g., 
name,  address,  duty  station,  telephone 
numbers,  etc.,  client  description  of  legal 
problem,  attorney  classification  of 
problem,  and  attorney  time  expanded. 

(2)  Case  Analysis  and  Tracking 
System  (CATS):  CATS  records  contain 
identification  information  about  the 
individual  being  courts-martialled,  such 
as  name;  rank/rate;  service  number: 
organizational  information,  such  as 
Convening  Authority  and  Supervisory 
Authority;  information  relevant  to 
internal  management  of  the  Legal 
Service  Office,  such  as  dates  of  receipt, 
docketing,  trial,  and  transcript 
completion:  identities  of  counsel  and 
m;!itary  judge:  information  on  the 
charges  alleged,  charges  of  which 
convicted  if  any,  sentence  adjudged;  and 
other  information  describing  overall 
case  management  and  processing.  (3) 
Legal  Assistance  and  Personal 
Representation  Client  Records:  File 
contains  ID  information  about  the 
individual  seeking  legal  advice  such  as 
name,  address,  duty  station,  telephone 
number,  type  of  assistance  requested, 
results  of  any  hearing  involved,  and 
attorney  time  expended. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Manual  of  the  Judge 
Advocate  General;  44  U.S.C.  3101. 

PURPOSE(S): 

Attorneys  and  clerical  personnel 
directly  involved  in  processing  courts- 
martials,  and  rendering  legal  assistance 
and  advice  within  the  .Naval  Legal 
Service  Offices  and  Detachments  and 
legal  assistance  offices  established 


within  the  Department  of  the  Navy.  Data 
will  be  used  for  the  internal 
management  of  the  Naval  Legal  Service 
Offices  and  legal  assistance  offices  such 
as  court  scheduling  and  counsel 
assignment  information,  and  generating 
monthly  workload  prodjcti\  iiy  and 
statistical  reports 


POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

F>re-printed  cards  stored  in  file 
cabinets:  case  files  are  stored  on 
magnetic  disk.  Reports  extracted  from 
this  data  may  be  stored  temporarily  in 

paper  files. 

RETRIEVABIUTY: 

Card  files  maintained  by  the  legal 
assistance  offices  are  relneved  by  name 
of  client  Case  files  maintained  by  the 
Naval  Legal  Service  Offices  are 
retrieved  by  an  internal  case  number 
and  scendarily.  by  name  of  individual. 

SAFEGUARDS: 

Manual  records/cards  are  maintained 
in  file  cabinets  or  other  storage  devices 
under  the  control  of  authorized 
personnel  during  working  hours:  the 
office  space  in  which  the  file  cabinets 
and  storage  devices  are  located  is 
locked  outside  of  official  working  hours. 

Data  disks  are  secured  in  areas 
accessible  only  by  authorized  personnel. 
Additionally,  data  disks  are  unreadable 
without  the  program  disks,  as  an  added 
security  precaution. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years 
afier  completon  of  the  case,  then 
destroyed 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Civil  Law).  Office  of  the  Judge 
Advocate  General.  Department  of  the 
.Navy.  200  Stovall  Street,  Alexandria, 
Virginia  22332.  for  legal  assistance  card 
files. 

Deputy  Assistant  Commander.  Naval 
Legal  Service  Command  [Management 
and  Plans),  200  Stovall  Street, 
Alexandria.  Virginia  22332,  for  case 
files. 


RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  the 
card  files  is  provided  by  the  client.  Basic 
information  contained  in  the  courts- 
martial  files  18  provided  by  the 
Convening  Authority  for  the  courts- 
martial,  the  attorneys  and  military  judge 
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assigned  to  the  case,  and  administrative 
personnel  assigned  to  the  Naval  Legal 
Service  Office.  Information  regarding 
the  ultimate  disposition  of  the  matter  is 
provided  by  the  attorney  rendering  the 
service. 


[FR  Doc  84-23495  Filed  9-5-»4  i)  45  am) 
BMJJNG  CODE  3aiO-01-M 


Performance  of  Commercial  Activities; 
Announcement  of  Program  Cost 
Studies 

Department  of  the  Navy  intends  to 
conduct  OMB  Circular  A-76  (48  FR 
37110,  August  16, 1983)  cost  studies  of 
various  functions  at  listed  activities 
commencing  9  October  1984.  Cost  study 
process  is  rigorous,  time-consuming 
procedure  and,  depending  upon  size  of 
functions  involved,  can  take  several 
months  to  several  years  to  complete. 
Since  studies  not  yet  begun, 
specifications  not  yet  prepared.  When 
bids/proposals  desired,  appropriate 
advertisements  will  be  placed.  No 
consolidated  bidders'  list  being 
maintained  since  solicitations  will  be 
processed  by  various  contracting  offices 
throughout  U.S. 

Naval  Hospital,  Camp  Pendleton,  CA 

Medical  Records  Transcription 

Naval  Facility  Centerville  Beach, 
Femdale,  CA 

BOQ/BEQ 

Food  Services  and  Administration 
Motor  Vehicle  Operations 
Motor  Vehicle  Maintenance 
Heating  Plants  and  Systems 
Water  Plants  and  Systems 
Sewage/Waste  Plants  and  Systems 
Other  Services  and  Utilities 
Storage  and  Warehousing 
Administrative  Telephone  Services 
Buildings  and  Structures  (Family 

Housing) 
Buildings  and  Structures  (Non-Family 

Housing) 
Grounds  (Improved) 
Surfaces  areas 

Naval  Hospital,  Lemoore,  CA 

Medical  Records  Transcription 
Clinical  Nutrition 

Naval  Air  Station,  Lemoore,  CA 

Recreational  Library  Services 
Motor  Vehicle  Maintenance 
Electrical  Plants  and  Systems 
Heating  Plants  and  Systems 
Water  Plants  and  Systems 
Sewage  and  Waste  Plants  and  Systems 
Air  Conditioning  and  Refrigeration 
Plants 


Other  Services  or  Utilities 

Receipts 

Care/Rewarehousing  and  Support  of 

Material 
Packing  and  Crating 
Stor;ige  and  Warehousing  (Other) 
Operation  of  Bulk  Liquid  Storage 
Air  Transportation  Services 
Fueling  Service  (Aircraft) 
Preparation  and  Disposal  of  Excess  and 

Surplus  Property 
Buildings  and  Structures 
Other  Maintenence 

Naval  Station,  Long  Beach,  CA 

Supply  Operations 
Data  Processing  Services 

Naval  Hospital,  Long  Beach.  CA 

Medical  Records  Transcription 

Naval  Air  Station,  Miramar,  CA 

Recreational  Library  Services 

Dining  Facility  Equipment 

Other  Maintenance  and/or  Repair  of    • 

Equipment  j 
Bus  Service  ' 
Motor  Vehicle  Operations  and 

Maintenance 
Electrical  Plants  and  Systems 
Water  Plants  and  Systems 
Air  Conditioning  and  Refrigeration 

Plants 
Air  Transportation  Services 
Buildings  and  Structures  (Family 

Housing) 
Buildings  and  Structures  (Other  than 

Family  Housing) 
Other  Maintenance.  Repairs,  Alteration. 

and  Minor  Construction  of  Real 

Property 

Naval  Air  Station,  Moffett  Field,  CA 

Recreational  Library  Services 

Crane  Operations  (Including  Rigging) 

Heavy  Truck  Operation 

Construction  Equipment  Operation 

Street  Sweeping 

Airfield  Sweeping 

Other  Vehicle  Operation  (Light  Truck 

and  Automobile) 
Heating  Plants  and  Systems 
Air  Conditioning  and  Refrigeration 
Supply  Operations 
Storage  and  Warehousing  [Receipt) 
Storage  and  Warehousing  (Care, 

Rewarehousing  and  Support  of 

Material) 
Storage  and  Warehousing  (Preservation 

and  Packaging) 
Storage  and  Warehousing  (Packing  and 

Crating) 
Operations  of  Bulk  Liquid  Storage 
Fueling  Services  (Aircraft) 
Buildings  and  Structures  (Other  than 

Family  Housing) 

Naval  Hospital,  Oakland,  CA 

Medical  Records  Transcription 


Orthopedic  Appliances 

Military  Sealift  Command,  Pacific, 
Oakland,  CA 

Storage  and  Warehousing 
Administrative  Support  Services 
System  Design,  Development,  and 
Programming  Services 

Naval  Medical  Clinic,  Port  Hueneme. 
CA 

Medical  Records  Transcription 

Naval  Air  Landing  Facility,  San 
Clemente  Island,  CA 

Unaccompanied  Personnel  Housing 
Electronics  and  Communications 

Equipment 
Storage  and  Warehousing 
Operation  of  Bulk  Liquid  Storage 
Air  Transportation  Services 
Water  Transportation  Services 

Naval  Air  Station,  North  Island,  San 
Diego,  CA 

Recreational  Library  Service 

Other  Installation  Services 

Supply  Operations 

Material  Division 

Operation  of  Bulk  Liquid  Storage 

Air  Transportation  Services 

Material  Division 

Fleet  Area  Control  and  Surveillance 
Facility,  San  Diego,  CA 

Custodial  Services 

Data  Transcription/Data  Entry  Services 

Naval  Hospital,  San  Diego,  CA 

Medical  Records  Transcription 
Veterinary  Services 

Naval  Hospital.  Groton,  CT 

Medical  Records  Transcription 

Military  Sealift  Command,  Command 
Information  System  Office,  Washington, 
DC. 

Data  Processing  Services 
System  Design.  Development  and 
Programming  Services 

Naval  Hospital,  Jaclcsonville,  FL 

Medical  Records  Transcription 
Naval  Hospital,  Orlando,  FL 

Medical  Records  Transcription 

Naval  Aerospace  Medical  Research 
Laboratory,  Naval  Air  Station, 
Pensacola,  FL 

Veterinary  Services 

Naval  Air  Station,  Pensacola,  FL 

Training  Devices  and  Simulators 

Naval  Aerospace  Medical  Institute, 
Pensacola,  FL 

Medical  Records  Transcription 
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Naval  Hospital,  Pensacola,  FL 

Medical  Records  Transcription 

Naval  Ocean  Processing  Facilitv.  Ford 
Island,  Pearl  Harbor,  HI 

Communications  Center 

Naval  Logistics  Command,  Pearl  Harbor. 
HI 

Word  Processing  Center 

Naval  Hospital,  Great  Lakes.  IL 

Medical  Records  Transcription 

Navy  Data  Automation  Facility.  Great 
Lakes,  IL 

Operation  of  ADP  Media  Library 

Naval  Air  Station.  Brunswick.  ME 

Operation  of  ADP  Equipment. 
Production  Control  and  Customer 
Services.  ADP  Magnetic  Media 
Library.  Other  ADP  Operations  and 
Support 

System  Design.  Development  and 
Programming 

Naval  Medical  Research  Institute, 
Belhesda,  MD 

\'eterinary  Services 

Naval  Air  Test  Center.  Patuxent  River, 
MD  '' 

Other  .\on-Manufacturing  Operations 

Military  Sealift  Command.  .Atlantic. 
Bayonne,  NJ 

Storage  and  Warehousing 
Operation  of  ADP  F.quipment 
Production  Control  and  Customer 

Services 
Keypunch  Services 
Development  and  Maintenance  of 

Applications  Software 
Other  Automatic  Data  Processing 

Services 

Naval  Hospital,  Camp  Lejeune.  NC 

Medical  Records  Transcription 
Veterinary  Services 

.\a\  al  Hospital,  Cherry  Point.  NC 

Medical  Records  Transcription 

Naval  Hospital.  Philadelphia,  PA 

Medical  Records  Transcription 
Orthopedic  Appliances 

Naval  Hospital,  Roosevelt  Roads.  PR 

Medical  Records  Transcription 

Naval  Hospital,  Beaufort.  SC 

Medical  Records  Transcription 

Charleston  Naval  Shlpvard.  Charleston. 
SC 

Motor  Vehicle  Operation  and 
Maintenance 


Naval  Hospital,  Charleston,  SC 

Medical  Records  Transcription 
Naval  Hospital,  Millington,  TN 

Medical  Records  Transcription 

Naval  Air  Station.  Chase  Field.  Beeville 
TX 

Buildings  and  Structures  (Chase  Park 

Family  Housing) 

Naval  Hospital,  Corpus  Christi,  TX 

Medical  Records  Transcription 

Naval  Air  Station,  Kingsville,  TX 

Insect  and  Rodent  Control 

Navy  Manpower  and  Material  Analysis 
Center,  Atlantic,  Norfolk.  VA 

.-Administrative  Support 
ADP  Operations  and  Support 
System  Design.  Development  and 

Programming  Services 
Provide  Technical  Support  Services 

Surface  Warfare  Development  Group, 
Norfolk,  VA 

Custodial  Services 
Graphic  Art 

Data  Processing  Services 
Grounds  and  Surfaced  Areas 

Naval  Hospital,  Portsmouth.  VA 

Medical  Records  Transcription 

Naval  Hospital,  Bremerton,  WA 

Medical  Records  Transcription 

.Naval  Undersea  Warfare  Engineering 
Station,  KeyjKjrt,  WA 

Administrative  Support  Services 
Naval  Medical  Clinic.  Seattle,  WA 
Medical  Records  Transcription 
Naval  Hospital,  Whidbey  Island.  WA 
Medical  Records  Transcription 

Dated:  August  20. 1984. 
T.H.  Upton, 

Captain.  SC.  USN,  Head  Commercial  Retail/ 
Activities  Branch. 

IFF  Dor   i*~Z2JKi  Filed  9-5-M   8,45  am| 
BILLING  CODE  3«10-*E-M 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  (App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  OT&E 
Requirements  and  Facilities  will  meet  on 
September  20.  1984.  at  Xellis  Air  Force 
Base.  Nevada.  Sessions  of  the  meeting 
will  commence  at  8:30  a.m.  and 
terminate  al  4:30  p  m.  on  September  20. 
1984.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 


The  purpose  of  the  meeting  is  to 
determine  the  adequacy  of  the  Navy's 
ability  to  test  new  systems  and 
equipment.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  und.?r  criteria  established  by 
Executive  order  to  be  kept  secret  in  the" 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  MB 
Kelley.  U.S.  Nav-y,  Office  of  Naval 
Research  (Code  iooN).  800  North  Quincy 
Street.  Arlington.  VA  22217,  Telephone  " 
number  (202)  696-4870 

Ddled   .August  30,  1984 
Dennis  Gonzalez, 

Lieutenant.  /ACC.  US  .\ov9,' Rese.-\e. 
Alternate  Federal  Register  Liaison  Officer 

IFF  Doc   M-23553  Filed  B-S-M  8  45  am) 
BILLING  CODE  MIO-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
use  App,).  notice  is  hereby  given  that 
the  Naval  Air  Development  Center 
(NADC)  Review  Team  of  the  Naval 
Research  Advisory  Committee  (.\'RAC) 
Panel  on  Laboratory  Oversight  will  meet 
on  September  20,  1984.  at  the  .Naval  Air 
Systems  Command,  Jefferson  Plaza  «1, 
Crystal  City.  Arlington,  Va.  The  meeting 
will  commence  at  9:00  a.m.  and 
terminate  at  4:00  p.m.  on  September  20. 
1984.  The  entire  meeting  will  be  closed 
to  the  public. 

The  purpose  of  the  meeting  is  to 
exa.mine  the  scientific,  technical  and 
engineering  health  of  .NADC.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  under 
criteria  established  by  Executive  order 
.to  be  kept  secret  in  the  interest  of 
national  defense  and  is  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classif'ed  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  interwined  as  to  preclude 
opening  any  portion  of  the  meeting 
Accordingly,  the  Secretan,-  of  the  .Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
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they  will  be  concerned  with  matters 
listed  in  section  552(c)(1)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.B. 
Kelley.  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON),  800  North  Quincy 
Street,  Arlington,  VA  22217,  Telephone 
number  (202)  696-4870. 

Dated:  August  3a  1984. 

Dennis  Gonxoles, 

Lieutenant.  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 

(FK  Doc  M-4MM  PUad  B-»-M:  ftIS  unj 
BILLMQ  CODE  M10-AE-M 


Naval  RasMTCh  Advisory  Committee; 
Closed  IMeating 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Environmental 
Support  will  meet  on  September  20. 
1984.  at  the  U.S.  Naval  Observatory, 
Washington,  D.C.;  and  on  September  21, 
1984,  at  the  Office  of  Naval  Research. 
800  North  Quincy  Street.  Arlington. 
Virginia.  The  first  session  of  the  meeting 
will  commence  at  8:30  a.m.  and 
terminate  at  4:30  p.m.  on  September  20, 
1984.  The  second  session  will  commence 
at  8:30  a.m.  and  terminate  at  4:30  p.m.  on 
September  21. 1984.  All  sessions  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
receive  various  briefings  relating  to  an 
assessment  of  the  Navy's  environmental 
support  in  the  design,  development,  test, 
operational  planning,  and  employment 
of  naval  systems.  All  sessions  of  the 
meeting  will  consist  of  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  Secretary  of  the 
Navy  therefore  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  pubhc  because  it  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.B. 
Kelley.  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOOn).  800  North  Quincy 
Street.  Arlington,  VA  22217,  Telephone 
number  (202)  666-4870. 


Dated:  August  30,  1984. 
Dennis  Gonzalez, 

Lieutenant.  /.AGO.  U.S.  Naval  Reserve 
Alternate  Federai  Register  Liaison  Officer. 

|FR  Doc  M-23SS5.  FBed  *-S-»«  8  45  am) 
BIUJNQ  COOE  3810-AE-ii 


DEPARTMENT  OF  ENERGY 

Office  of  the  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies 

International  Atomic  Energy 
Agreements;  Civil  Uses;  Egypt; 
Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  .Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Arab  Republic  of  Egj-pt 
Concerning  Peaceful  Uses  of  Nuclear 
Energy.  | 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
conversion  of  uranium  enrichment 
services  agreements  to  the  new  utiUty 
services  contract  form,  for  the  EFAPP 
Sidi  Krier  1,  the  El  Dabaa,  the  Egypt  3, 
and  the  Egypt  4  power  stations. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
sub'feequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  August  29,  1964. 

)oim  Brodman, 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

[FR  Doc  04-M519  Filtd  9-5-64  8:4S  amj 
BIUJNG  COOE  MSO-01-U 


International  Atomic  Energy 
Agreements;  Civil  Uses;  Japan; 
Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 


Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-JA-351,  to  the 
Power  Reactor  and  Nuclear  Fuel 
Development  Corp..  Japan,  212  grams  of 
natural  uranium  oxide,  519.9  grams  of 
natural  uranium  metal,  43.68  grams  of 
uranium  enriched  to  1.349%  in  U-235. 
and  49.13  grams  of  uranium  enriched  to 
1.71%  in  U-235,  for  use  as  standard 
reference  materials. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  August  29,  1984. 

John  Brodman, 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

[FR  Doc  8+-23520  Filed  9-S-84.  8:4,S  am] 
BILUNG  COOE  M50-01-M 


International  Atomic  Energy 
Agreements;  Civil  Uses;  Japan; 
Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
assignment  of  uranium  eruiching 
services  totaling  18,000  separative  work 
units  in  Fiscal  Year  1986  from  a 
domestic  utility  to  the  Chugoku  Electric 
Power  Company,  Japan, 

In  accordance  with  section  131  of  the 
Atomic  Eneigy  Act  of  1954,  as  amended, 
it  has  bren  detern  'ned  that  this 
subsequent  arrangement  will  not  be 
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inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  August  29.  1984. 

|ohn  Brodman, 

Acting  Deputy  Assistant  Secretary  for 
Internationa'  Affairs. 

|FR  Doc  84-23519  Filed  9-S-84.  8  45  ami 
BILUNG  CODE  645(M>1-M 

International  Atomic  Energy 
Agreements;  Proposed  Subsequent 
Arrangement;  European  Atomic 
Energy  Community  and  Norway 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOMj  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  Slates  of 
America  and  the  Government  of 
Norway  Concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  invovles  approval  of  the 
foUlowing  retransfer:  RTD/EU(NO}-38. 
from  the  Institutt  for  Energitcknikk. 
Halden,  Norway  to  the  Atomic  Energy 
Research  Institute.  Harwell.  England, 
five  irradiated  test  fuel  rods,  containing 
approximately  2.21  Kilograms  of 
uranium,  enriched  to  7.24%  in  U-235.  and 
18  grams  of  plutonium,  for  post- 
irradiation  examination,  and  final 
disposal  as  waste. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
•after  tie  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  August  30,  1984. 
lohn  R.  Brodman, 

Acting  Deputy  Assistant  Secretary  for 

Internationa!  Affairs. 

(FR  Doc  84-23S05  Filed  9-»-B4;  8:45  am) 
BILUNQ  CODE  MSO-01-M 


Bonneville  Power  Administration 

IBPAFUcNo.  WP-85] 

Proposed  Wholesale  Power  Rate 
Adjustment;  Public  Hearings  and 
Opportunities  for  Public  Review  and 
Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE, 
ACTION:  Notice  of  Proposed  Wholesale 
Power  Rate  Adjustment,  Public 
Hearings,  and  Opportunities  for  Review 
and  Comment. 


BPA  requests  that  all  comments  and 
documents  which  become  part  of  the  Official 
Record  compiled  in  the  process  of  adjusting 
wholesale  power  rates  contain  the  file 
number  designation  WP-85. 

summary:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (.Northwest  Power 
Act),  enacted  on  December  5, 1980, 
confirms  BPA's  obligation  to  establish 
and  periodically  revise  BPA's  rates  so 
that  they  are  adequate  to  recover,  in 
accord  with  sound  business  principles, 
the  costs  associated  with  the 
acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS). 

BPA  is  proposing  to  revise  its 
wholesale  power  rate  schedules  in  order 
to  produce  sufficient  revenue  to  fulfill  its 
statutory  requirements.  Section  7  of  the 
Northwest  Power  Act  controls  the 
estabUshm.enl  of  rates  applicable  to  all 
power  sales  provided  for  in  the 
Northwest  Power  Act. 

Opportunities  will  be  available  for 
interested  persons  to  review  the 
proposed  rates  and  the  supporting 
studies,  to  participate  in  hearings,  and  to 
submit  written  comments.  While  BPA 
welcomes  public  comment  on  its  entire 
proposal,  it  particularly  requests 
comments  on  Section  IV  of  the  notice 
that  deals  with  revenue  levels  and  rate 
design  issues.  During  the  development  of 
the  final  rate  proposal,  BPA  will 
evaluate  all  written  and  oral  comments 
received  in  this  process.  Consideration 
of  comments  and  more  current  data  may 
result  in  the  final  rates  proposal 
differing  from  the  rate  proposed  in  this 
Notice. 

Responsible  Official:  Ms.  Shirley  R. 
Melton,  Director.  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  BPA's  rates. 
DATES:  Persons  wishing  to  become  a 
formal  "party"  to  the  proceedings  must 
notify  BPA  in  writing  of  their  intention 
to  do  so.  The  notification  must  be 
received  by  September  24, 1984,  and 


should  be  addressed  as  follows:  Hon. 
Seymour  Wenner,  Hearing  Officer, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland.  Oregon  97212. 
Customers  of  BPA  who  provide  notice 
are  parties  of  right.  Others  may  become 
parties  by  demonstrating  in  their  notice 
and  at  the  Prehearing  Conference  that 
they  would  represent  a  significant  and 
otherwise  unrepresented  interest.  The 
notice  should  contain:  (1)  The  name  of 
the  person  or  entity  claiming  status  as  a 
party;  (2)  the  person  who  will  be 
representi.ng  the  party:  (3)  whether  the 
person  or  entity  claiming  status  as  a 
party  has  a  contractual  relationship  with 
BPA  that  could  be  affected  by  the 
proposed  rates;  and  (4)  if  no  contractual 
interest  exists,  the  interest  the  person 
believes  would  be  served  by  the  person 
or  entity  being  a  party.  All  timely 
applications  will  be  ruled  on  by  "the 
Hearing  Officer. 

A  Prehearing  Conference,  required  by 
the  rate  procedures,  will  be  held  before 
the  Hearing  Officer  at  9  a.m.  on 
September  24, 1984,  in  the  Cafeteria, 
lackson  High  School,  10625  SW.  35th 
Avenue,  Portland,  Oregon.  Registration 
for  the  Prehearing  Conference  will  begin 
at  8.30  a.m. 

It  is  expected  that  during  the 
Prehearing  Conference  dates  will  be  set 
for  presentation  of  direct  cases,  rebuttal 
cases,  cross-examination,  oral  argument, 
and  briefs.  A  notice  of  the  dates  and 
times  of  the  hearings  will  be  mailed  to 
all  parties  of  record.  All  formal  hearing 
sessions  will  be  held  in  the  Cafeteria. 
Jackson  High  School,  10625  SW.  35th 
Avenue,  Portland,  Oregon. 

Two  series  of  public  field  heanngs 
regarding  BPA's  proposal  will  be  held  at 
various  regional  locations.  At  the  first 
series,  BPA  will  provide  information 
concerning  the  ratemaking  process  and 
the  issues  in  this  rate  case,  and  a 
synopsis  of  the  rate  proposal.  Both  the 
public's  comments  contained  in  a 
verbatim  transcript  of  the  hearings  and 
all  written  comments  received  will  be 
made  a  part  of  the  Official  Record.  The 
public  oral  comments  will  be  subject  to 
cross-examination  by  the  parties  and 
BPA.  Presentation  of  testimony  and 
evidence  from  formal  parties  will  not  be 
allowed  at  the  field  hearings. 

Registration  for  the  field  hearings  will 
be  at  7  p.m.,  and  the  hearings  will  begin 
at  7:30  p.m.  The  dates  and  locations  are: 

October  16 — Hohday  Inn  at  the  Coliseum. 

XjS  Room,  10  N.  Weidler,  Portland.  Oregon. 
October  17— Seattle  Center,  Shaw  Room, 

North  Court.  Seattle,  Washington. 
October  18— City  Council  Chambers,  777 

Pearl  Street  Eugene,  Oregon 
October  22 — Burley  Inn,  BOO  N.  Overland 

Avenue,  Burley.  Idaho. 
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October  23 — Red  Lion  Village  Inn.  100 

Madison  Street,  Missoula,  Montana. 
October  24 — Cavanaugh's  River  Inn, 

Clearwater  Room,  N.  700  Division  Street. 

Spokane,  Washington. 
October  25— Richland  Federal  Buildang,.825 

Jadwin  Avenue,  Richland,  Washington. 
October  29— Virginia  Motel,  Buffalo  Room. 

750  W.  Broadway,  Jackson,  Wyoming. 

A  second  series  of  field  hearings  will  be 
scheduled  near  the  end  of  the  formal 
hearings.  These  field  hearings  will 
provide  the  public  an  additional 
opportunity  to  comment,  based  on  their 
review  of  the  evidence  presented  in  the 
formal  hearings.  BPA  will  consider  the 
public's  comments  in  the  evaluation  of 
the  Record.  The  hearing  schedule  and 
locations  will  be  announced  in 
newspapers  in  the  region. 

Written  comments  may  be  submitted 
until  the  close  of  all  hearings.  The  last 
day  for  receipt  of  written  comments  will 
be  specified  in  a  later  Federal  Register 
notice  (currently  expected  to  be 
pubhshed  in  February  1985). 
ADDRESSES:  Written  comments  not 
submitted  at  the  hearings  should  be 
summitted  to  the  Public  Involvement 
Manager,  Bonneville  Power 
Administration.  P.O.  Box  12999, 
Portland.  Oregon  97212.  Written 
comments  submitted  by  the  close  of  the 
hearing  will  be  made  part  of  the  record. 
FOB  FURTHER  INFORMATION  CONTACT. 
Ms.  Donna  L  Geiger.  PuLiic  Involvement 
Manager,  Public  Involvement  Office. 
P.O.  Box  12999,  Portland,  Oregon  97212: 
503-230-3478.  BPA  maintains  toll-free 
lines  for  the  use  of  persons  within  the 
region.  Oregon  callers  outside  of 
Portland  may  use  800^52-8429;  callers 
in  Washington,  Idaho,  Montana, 
Wyoming.  Utah.  Nevada,  and  California 
may  use  800-547-6048.  Additional 
information  is  available  from: 

Mr.  George  Gwinnutt,  Lower  Columbia 
Area  Manager,  Suite  288. 1500  Plaza  Building, 
150C  NE.  Irvuig  Street,  Portland.  Oregon 
97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District  .Manager. 
Room  206.  211  East  Seventh  Avenue.  Eugene. 
Oregon  97401,  503-687-6952. 

Mr.  Earl  C.  Schoer,  Acting  Upper  Columbia 
Area  Manager,  Room  561.  West  920  Riverside 
Avenue,  Spokane,  Washington  99201.  509- 
456-2518. 

Mr.  George  E.  Eskridge,  Montana  District 
Manager,  800  Kensington,  Missoula.  Montana 
59801,406-329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741,  Wenatchee, 
Washington  98801,  509-662-4377,  extension 
379. 

Mr.  Richard  D.  Casad.  Puget  Sound  Area 
Manager,  415  First  Avenue  North,  Room  250. 
Seattle,  Washington  96109,  206-442-4130. 

Mr.  Thomas  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla,  Washington  99362.  509-522-6226. 


Mr.  Robert  N,  Laffel,  Idaho  Falls,  District 
Manager,  531  Lomax  Street,  Idaho  Fails, 
Idaho  83401.  208-523-2706. 

Mr.  Frederic  D.  Rettenmund.  Boise  District 
Manager,  Owyhee  Plaza,  Suite  245. 1109  Main 
Street,  Boise,  Idaho  83707,  208-334-9137. 
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B.  Wholesale  Power  Rates 

SUPPLEMENTARY  INFORMATION:  BPA 

published  in  the  Federal  Register  a 

notice  of  "Intent  to  Revise  Wholesale 
Power  Rates  to  Become  Effective  July  1, 
1985;  Request  for  Recommendations  and 
Suggestions"  (49  PR  30007)  on  July  25, 
1984.  The  notice  of  intent  indicated  that, 
based  on  contract  provisions  presently 
in  force  and  proposed  with  BPA's 
customers,  the  revised  rates  are 
expected  to  become  effective  on  July  1, 
1985. 

BPA  developed  a  study  of  its  financial 
situation  to  determine  the  amount  of 
revenue  required  to  meet  these 
obligations.  The  total  revenue 
requirement  for  FY  1987  is  S3.33  billion. 
This  revenue  requirement  translates  into 
an  increase  of  10  percent  in  the  Priority 
Firm  Power  rate,  a  1  percent  increase  in 
the  Industrial  Firm  Power  rate,  a  7 
percent  decrease  in  the  Surplus  Firm 
Power  rate,  a  5  percent  decrease  in  the 
New  Resources  Firm  Power  rate,  and  an 
11  percent  increase  in  the  average 
Nonfirm  Energy  Standard  rate  over  the 
proposed  rate  period. 

The  proposed  wholesale  power  rates 
have  been  prepared  in  accord  with 
BPA's  statutory  authority  to  develop 
rates,  including  the  Bonneville  Project 
Act  of  1937,  as  amended.  16  U.S.C, 
Section  832  e  and  f  (1976):  the  Flood 
Control  Act  of  1944, 16  U.S.C.  Section 
825  et  seq  (1976);  the  Regional 
Preference  Act.  16  U.S.C,  Section  837  et 
seq  (1976):  the  Federal  Columbia  River 
Transmission  System  Act,  16  U.S.C. 
Section  838g  and  h  (1976):  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1980, 
16  U.S.C,  Section  839  et  seq  (Supp.  V.. 
1981). 

In  developing  the  proposed  wholesale 
power  rates.  BP.A  considered  revenue 
requirements,  costs  of  service,  marginal 
costs,  conservation,  environmental 
impacts,  ease  of  administration,  revenue 
stability,  rate  continuity,  ease  of 
comprehension,  economic  efficiency. 


and  statutory  obligations.  The  major 
studies  that  have  been  prepared  to 
support  the  proposed  wholesale  rates 
will  be  available  for  examination  on 
September  7, 1984.  at  BPA's  Public 
Involvement  office.  BPA  Headquarters 
Building,  1002  NE.  Holladay  Street, 
Portland,  Oregon.  The  studies  also  may 
be  requested  by  phone  or  in  writing  from 
BPA's  F\iblic  Involvement  office  and  will 
be  available  at  the  Prehearing 
Conference.  The  studies  are: 

1.  Revenue  Requirement  Study 

2.  Loads  and  Resources  Study 

3.  Cost  of  Service  Analysis 

4.  Marginal  Cost  Analysis 

5.  Sec.  7(b)(2)  Rate  Test  Study 

6.  Sec.  7(c)(2)  Industrial  Margin  Study 

7.  Wholesale  Power  Rate  Design  Study 

In  developing  these  studies, 
consideration  was  given  to  the 
comments  and  recommendations 
received  from  BPA's  customers  and  the 
public  in  response  to  BPA's  Notice  of 
Intent. 

The  environmental  impacts  of  the 
proposed  rates  will  be  considered.  An 
environmental  assessment  documenting 
the  impacts  of  the  proposed  rates  and 
alternatives  will  be  available  for 
examination  at  a  later  date.  Its 
availability  will  be  announced  by  a 
separate  notice  published  in  the  Federal 
Register. 

I.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7(i)  of  the  Northwest  Power 
Act  provides  procedures  for  encouraging 
the  participation  of  the  public  in  the 
development  of  BPA's  rates.  In  order  to 
give  the  public  notice  of  how  it  could 
participate  in  BPA's  rate  adjustments 
and  to  elaborate  on  the  procedures  set 
out  in  Section  7(i).  BPA  published 
"Procedures  Governing  Bonneville 
Power  Administration  (BPA)  Rate 
Adjustments"  by  Federal  Register  notice 
(46  FR  6240,  February  10, 1982),  These 
procedures  were  used  in  the  1983 
wholesale  power  and  transmission  rate 
filings.  On  March  23, 1934.  BPA 
published  its  Interim  Amendment  of 
Procedures  Governing  BPA  Rate 
Adjustments  (49  FR  1090),  and  requested 
comments  from  interested  parties.  This 
amendment  was  necessary  in  order  to 
comply  with  a  judicial  determination 
that  BPA  ratemaking  proceedings  are 
subject  to  the  ex  parte  communication 
restrictions  found  in  section  557(d)  of 
the  .Administrative  Procedures  Act.  BPA 
is  in  the  process  of  evaluating  comments 
on  t.he  Inferm  Amendment  and  will 
finalize  the  Interim  Amendment  as  soon 
as  pas  ible.  BPA's  procedures,  as 
amendt  J,  will  be  applicable  to  the 
section  7(i)  hearings  on  BPA's  1985  rate 
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case.  The  proceedings  for  BPA's 
proposal  to  adjust  transmission  rates 
will  be  combined  with  the  proceedings 
for  BPA's  proposal  to  adjust  wholesale 
power  rates. 

The  Northwest  Power  Act  prescribes 
a  Federal  Register  notice  announcing  the 
proposed  rates;  one  or  more  hearings; 
the  opportunity  to  submit  written  views, 
supporting  information,  questions,  and 
arguments  outside  the  hearings;  and  a 
decision  by  the  Administrator  based  on 
the  record  developed  during  the 
hearings  process.  BPA's  procedures 
expand  these  requirements.  They 
provide  for  publication  of  a  ntoice  of 
intent  to  revise  rates  followed  by  a 
notice  of  the  proposed  rates,  a 
prehearing  conference,  hearing,  receipt 
of  written  comment,  preparation  of 
decision  documents,  a  decision,  and  the 
transmittal  of  the  decision  with 
supporting  documentation  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

The  process  begins  with  publication  of 
the  notice  of  intent  to  revise  rates.  This 
is  followed  by  publication  of  this  notice 
of  the  proposed  rates,  which  includes 
the  proposed  rates;  a  discussion  of  the 
research,  studies,  analyses,  and  other 
available  information  in  support  of  the 
proposed  rates;  the  deadline  for 
claiming  status  as  a  "party";  and  the 
beginning  date  for  the  hearing. 

The  procedures  further  provide  for  a 
Prehearing  Conference  if  scheduled  by 
the  Hearing  Office.  A  Prehearing 
Conference  has  been  scheduled  before 
the  Hearing  Officer  at  9  a.m.  on 
September  24, 1984.  in  the  cafeteria  at 
lackson  High  School,  10625  SW.  35th 
Avenue,  Portland.  Oregon.  Registration 
for  the  prehearing  conference  will  begin 
at  8:30  a.m..  and  the  conference  will 
commence  at  9  a.m.  with  the  Honorable 
Seymour  Wenner  presiding. 

Issues  for  discussion  at  the  Prehearing 
Conference  may  include  disputes 
concerning  status  as  a  party,  discovery, 
the  scope  of  cross-examination,  hearing 
schedules,  and  other  pertinent  matters. 
BPA  will  prefile  the  testimony  of  its 
witnesses  at  or  before  the  Prehearing 
Conference. 

BPA  will  also  convene  a  series  of 
public  hearings  at  certain  locations 
throughout  the  rej;;jn.  The  purpose  of 
these  hearings  is  to  present  to  interested 
members  of  the  public  a  s\  nopsis  of 
BPA's  rate  proposal  and  to  receive 
comments,  views,  and  u.' 'Ions  from  the 
general  public.  The  public's  oral 
comments  will  be  subject  to  cross- 
examination  by  the  parties  and  BPA. 
Presentation  of  testimony  and  evidence 
from  formal  parties  will  not  be  allowed 
at  these  sessions.  The  hearings  will  be 
held  at  the  times  and  locations 
previously  listed.  Tlie  conduct  of  these 


hearings  will  be  substantially  the  same 
as  that  of  the  public  field  hearings  held 
for  BPA's  1981,  1982.  and  1983  rate 
proceedings,  BPA  staff  will  present  a 
synopsis  of  the  proposed  rates  followed 
by  comments  from  the  public.  The  piblic 
will  have  an  opportunity  to  present  their 
comments,  views,  and  opinions  about 
the  proposed  rates, 

BPA  finds  it  necessary  to  distinguish 
between  "participants  in"  and  "parties 
to"  the  hearings.  During  the  field 
hearings.  BPA  will  receive  comments, 
views,  opinions,  and  information  form 
"participants,"  who  are  defined  in  the 
procedures  as  interested  persons  who 
may  express  their  views  at  a  hearing, 
but  who  may  not  cross-examine  other 
witnesses,  participate  in  the  Prehearing 
Conference,  or  ser\e  or  be  served  with 
documents  Participants,  however,  will 
be  provided  regular  letters  during  the 
rate  hearings  summarizing  the 
proceedings  and  are  provided  the 
opportunity  to  request  materials 
presented  during  the  hearings. 
Participants'  written  comments  will  be 
made  part  of  the  Official  Record.  The 
"participants"  category  of  interest  has 
been  established  to  give  the  public  the 
maximum  opportunity  to  participate  and 
have  its  views  considered  without 
assuming  the  obligations  incumbent 
upon  the  "parties." 

The  second  category  of  interest  is  that 
of  a  "party."  A  party  may  be  either  a 
party  of  right  because  of  its  legal  and/or 
contractual  relationship  with  BPA.  and 
hence,  its  direct  interest,  or  it  may  be  a 
person  seeking  to  represent  a  significant 
and  otherwise  unrepresented  interest  in 
the  hearings.  Parties  may  participate  in 
prehearing  conferences,  may  call  and 
cross-examine  witnesses,  and  are 
entitled  to  service  of  documents  from  all 
other  parties.  Parties  may  also  be  cross- 
examined  and  required  to  serve 
ui'cuments  on  the  other  parties.  To 
avoid  unnecessary  delay,  cross- 
examination  by  parties  may  be  limited 
by  the  Hearing  Officer.  Where  two  or 
more  parties  have  substantially  like 
interests  and  positions,  the  Hearing 
Officer  ma\ .  to  expedite  the  hearing, 
order  appropriate  limitations  on  the 
number  of  attorneys  (or  parties 
appearing  pro  se]  who  will  be  permitted 
to  cross-examine  wit:     ses  as  well  as 
file  motions  and  objections  on  behalf  of 
such  parties.  If  a  party  demonstrates 
that  it  would  not  be  represented 
adequately  in  the  joint  presentation  of 
an  issue  or  issues,  the  Hearing  Officer 
may  permit  separate  examination  or 
argument  regarding  such  issue  or  issues. 

In  order  to  facilitate  discovery  and 
promote  the  efficient  use  of  cross- 
examination,  the  Hearing  Officer  may 
order  BPA,  the  parties,  or  both,  to  make 


witnesses  available  for  clarifying 
sessions,  BPA  expects  that  the 
clarification  sessions  will  be  followed 
by  the  presentation  of  the  parties'  direct 
cases,  the  presentation  of  rebuttal  cases, 
cross-examination,  oral  argument,  and 
briefing.  The  times  for  these  proceedings 
will  be  established  by  the  Hearing 
Officer  at  the  prehearing  conference  and 
will  be  announced  in  a  subsequent  order 
that  will  be  served  upon  all  parties  of 
record. 

After  the  close  of  the  heanngs.  BPA 
will  file  an  Evaluation  of  the  Record. 
The  Hearing  Officer  wil!  extend  an 
opportunity  to  other  parties  to  evaluate 
the  record  and  analyze  the  law  through 
briefs.  The  Evaluation  of  the  Record  will 
provide  a  written  evaluation  of  the 
Record  addressing  significant  technical 
issues.  The  Hearing  Officer  also  will 
extend  an  opportunity  to  all  parties  to 
file  reply  briefs. 

Persons  need  not  attend  the  hearings 
in  order  to  have  their  views  included  in 
the  Record.  Written  comments  may  be 
included  in  the  Record  if  they  are 
submitted  before  the  close  of  the 
hearings.  Written  views,  supporting 
information,  questions,  and  arguments 
should  be  submitted  to  BPA's  Public 
Involvement  Manager, 

The  Record  will  include,  among  other 
things,  the  transcripts  of  the  hearings, 
written  material  submitted  by  the 
parties  and  participants,  documents 
developed  by  the  BPA  staff  and  other 
material  accepted  into  the  Record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  Record,  will 
supplement  it  if  necessary,  and  will 
certify  the  Record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
fiscal  proposed  rates  based  on  the  entire 
Record,  including  the  Record  certified 
by  the  Hearing  Officer,  comments 
received  from  participants  in  the  field 
hearings,  other  material  and  information 
submitted  to  or  developed  by  the 
Administrator,  and  any  other  comments 
received  during  the  rate  development 
process.  The  basis  for  the  final  proposed 
rates  will  be  expressed  in  the 
Administrator's  Record  of  Decision.  The 
Administrator  will  serve  copies  of  the 
Administrator's  Record  of  Decision  on 
all  parties  and  will  file  the  final 
proposed  rates  together  with  the  Record 
with  FERC  for  confirmation  and 
approval. 

II.  Elements  of  the  Northwest  Power  Act 

The  rate  schedules  contained  in  this 
publication  are  proposed  in  accord  with 
the  Northwest  Power  Act,  which  was 
signed  into  law  on  December  5, 1980. 
BPA's  1981, 1982.  and  1983  rate 
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schedules  were  also  proposed  in  accord 
with  the  Northwest  Power  Act.  Prior  to 
the  Northwest  Power  Act,  BPA  allocated 
costs  of  resources  from  a  single  block, 
the  Federal  Columbia  River  Power 
System  (FCRPS).  and  designed  rates  to 
recover  those  costs  from  limited  classes 
of  customers.  Now  there  are  two 
additional  distinct  blocks  of  resources 
costs,  and  BPA"s  services  extend  to  all 
classes  of  customers  within  the  Pacific 
Northwest.  Accordingly,  the  proposed 
rate  schedules  reflect  many 
requirements  contained  principally  in 
the  Northwest  Power  Act's  rate 
directives  (Section  7),  as  well  as  the 
conditions  related  to  classes  of 
customers  and  services  contained  in  the 
Northwest  Power  Act's  power  sales 
directives  (Section  5). 

Most  importantly,  the  Northwest 
Power  Act  places  on  BPA  a 
responsibility  to  all  the  electric  power 
consumers  in  the  region.  While 
protecting  the  historical  preference  and 
priorities  of  public  bodies  and 
cooperatives,  the  Northwest  Power  Act 
authorizes  BPA  to  extend  the  benefits  of 
low-cost  Federal  power  to  residential 
and  small  farm  consumers;  to  share  the 
burdens,  risks,  and  benefits  of  meeting 
the  load  growth  requirements  of  all 
requesting  utilities;  to  provide  a  positive 
inducement  to  individual  utilities  to 
accept  the  responsibility  for  achieving 
conservation  and  developing  renewable 
resources:  to  accept  the  risks  and  costs 
of  meeting  the  entire  region's  power 
supply  deficits;  and  to  provide  access 
for  all  of  BPA's  regional  firm  loads  to  the 
reserves  provided  by  BPA's  rights  to 
restrict  deliveries  to  industrial 
customers  served  directly  by  BPA. 

A.  Senices 

BPA's  public  body,  cooperative  and 
Federal  agency  customers  will  be  able 
to  have  their  current  and  future 
requirements  met  by  BPA.  In  addition, 
the  residential  and  small  farm 
consumers  of  investor-owned  utilities 
(lOUs)  will  share  in  the  benefits  of  what 
are  now  RPA's  lowest  cost  resources. 

The  lOU's  net  firm  power 
requirements  in  the  region  (in  excess  of 
their  own  firm  resources  in  the  year 
prior  to  the  Northwest  Power  Act)  also 
can  be  served  by  BPA  if  the  utility  seeks 
such  service.  These  loads  would  be 
served  at  a  different  rate  as  described 
below,  but  would  retain  the  benefits  of 
system  integration,  reserves,  risk 
sharing,  and  nonfirm  energy  supplies. 

BPA's  existing  direct-service 
industrial  (DSI)  customers  have  received 
20-year  contracts  for  industrial  power. 
These  contracts  include  significant  BPA 
rights  to  restrict  service  to  the  DISs. 
These  rights  provide  the  region  with  a 


major  portion  of  the  planning  and 
operating  reserves  that  help  to  keep 
costs  lower  to  all  of  the  region's 
consumers. 


B.  Costs 

The  Act  identifies  three  distinct 
resource  pools,  commonly  referred  to  as 
the  Federal  base  system  resources 
(FBS).  the  exchange  resources  under 
section  5(c)  of  the  Northwest  Power  Act 
(Exchange),  and  new  resources. 

The  first  pool,  the  FBS.  is  defined  by 
section  3(10)  of  the  Northwest  Power 
Act  as  (1)  the  FCRPS  hydroelectric 
projects:  (2)  the  resources  acquired  by 
the  Administrator  under  long-term 
contracts  in  force  on  the  effective  date 
of  the  Northwest  Power  Act;  and  (3)  the 
resources  acquired  as  necessary  to 
replace  any  reductions  in  capability  of 
the  components  of  (1)  and  (2).  For  the 
test  year  Fi- 1987,  the  FBS  used  in 
developing  rates  includes  the  existing 
hydroelectric  system,  30  percent  of  the 
output  of  the  Trojan  nuclear  plant,  72 
percent  of  the  output  from  Hanford 
Generating  Project,  and  the  net-billed 
portions  of  the  Washington  Public 
Power  Supply  System  plants  a,  2,  and  3. 

The  second  resource  pool.  Exchange, 
consists  of  the  power  that  BPA 
purchases  from  utilities,  primarily  lOUs, 
under  the  provisions  of  Sec.  5(c),  for  the 
direct  benefit  of  their  residential  and 
small  farm  consumers.  Beginning  on 
October  1, 1981,  the  amount  of  power 
purchased  was  equal  to  60  percent  of 
the  residential  and  small  farm  loads  of 
the  individual  utility,  increasing  by  10 
percentage  points  each  July  1  through 
1985.  For  the  1987  test  year,  the  power 
eligible  for  exchange  purchase  is  equal 
to  100  percent  of  the  residential  and 
small  farm  loads  of  the  individual 
utilities  in  the  region.  BPA  is  directed  to 
acquire  the  power  at  the  offering  utility's 
average  system  cost.  The  average 
system  cost  is  determined  using  a 
methodology  developed  by  BPA, 
pursuant  to  section  5  of  the  Northwest 
Power  Act,  in  consultation  with  its 
customers.  State  regulatory  bodies  in  the 
region,  and  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Regional  Council). 
(FERC  approved  BPA's  methodology  on 
a  final  basis  on  October  17, 1983  (48  FR 
46,970).  A  revision  of  BPA's 
methodology  has  been  filed  with  FERC. 
In  the  development  of  the  rate  schedules 
contained  herein,  it  was  assumed  that 
this  revision  would  be  approved  by  the 
FERC  for  implementation  on  October  1. 
1984.)  BPA  must  then  sell  an  equivalent 
amount  of  power  to  the  utility  under  the 
rate  schedule  that  is  in  effect  for  sales  of 
wholesale  firm  power  to  BPA's  public 
body,  cooperative,  and  Federal  agency 


customers.  The  benefits  of  this 
"exchange"  are  to  be  passed  through  to 
the  participating  utility's  residential  and 
small  farm  loads  within  that  region. 

While  the  exchange  provisions  of  the 
Northwest  Power  Act  were  presumed  to 
benefit  primarily  investor-owned  utility 
residential  ratepayers,  the  average 
system  cost  methodology  now  in  effect 
on  an  interim  basis  permits  publicly 
owned  utilities  to  exchange.  Thus,  a 
portion  of  the  projected  exchange 
resource,  exchange  cost,  and  exchange 
load  in  this  proposal  is  attributable  to 
this  public  agency  exchange. 

The  third  resource  pool  is  the  "new 
resource"  pool.  It  will  include  all  new- 
resources  developed,  purchased,  or 
otherwise  acquired  by  BPA  other  than 
Exchange  resources  and  FBS 
replacements. 

C.  Rates 

The  costs  of  the  various  resource 
pools  described  above,  plus  the  other 
costs  incurred  by  the  Administrator, 
must  be  recovered  in  a  manner 
described  in  section  7  of  the  Northwest 
Power  Act,  including  provisions  of  other 
applicable  law. 

Section  7(b)  directs  the  Administrator 
to  establish  a  rate  or  rates  for  power 
sold  to  meet  the  general  requirements  of 
the  public  body,  cooperative,  and 
Federal  agency  customers  within  the 
region  as  well  as  power  sold  to  utilities 
participating  in  the  residential  power 
exchange  to  serve  their  residential  and 
small  farm  consumers.  The  7(b)  rate  is  to 
be  based  on  FBS  costs  and,  to  the  extent 
that  the  loads  exceed  the  capability  of 
the  FT3S,  exchange  resource  costs.  In 
addition,  section  7(b)(2)  of  the 
Northwest  Power  Act  directs  the 
Administrator  to  ensure  that  rates 
charged  the  public  agency  customers  do 
not  exceed  a  level  determined  by  certain 
assumptions  contained  in  section 
7(b)(2).  BPA  has  conducted  a  separate 
study  based  on  a  section  7(b)(2) 
methodology  developed  in  a  separate 
7(i)  proceeding,  which  determined  that 
no  adjustment  is  required  for  the 
proposed  rates.  For  test  year  1987,  7(b) 
loads  exceed  the  capability  of  the  FBS. 
Consequently,  a  portion  of  BPA's 
exchange  resources  is  allocated  to  the 
7(b)  rate  class. 

For  test  year  1987.  the  DSIs  are 
basically  served  by  exchange  resources 
remaining  after  serving  7(b)  load. 
However,  section  7(c)(2)  of  the 
Northwest  Power  Act  directs  that  the 
rates  charged  the  DSI  customers 
beginning  July  1, 1985  are  to  be  based  on 
the  wholesale  rates  charged  the 
preference  customers  plus  a  margin 
typical  of  those  chared  by  the  region's 
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public  utilities  for  electricity  sold  to 
retail  industrial  consumers.  In  addition, 
BPA  must  ensure  that  the  rates  charged 
DSI  customers  beginning  July  1,  1985  are 
not  lower  than  those  in  effect  in  the  year 
ending  June  30. 1985.  These  statutory 
directives  cause  potential  reallocations 
of  costs  and  credits  among  customer 
classes.  The  overall  DSI  rate  is  also 
adjusted  pursuant  to  section  7(c)(3)  of 
the  Northwest  Power  Act  in  recognition 
of  the  value  of  the  forced  outage, 
stability,  and  plant  delay  reserves 
provided  through  restriction  rights  on 
delivery  of  power  to  meet  the  DSI  loads. 

Section  7(f)  of  the  Northwest  Power 
Act  directs  the  establishment  of  rates 
that  will  be  charged  for  all  other  firm 
power  sales  made  within  the  region  by 
the  Administrator.  Loads  served  under 
these  rates  may  be  the  load  growth  or 
firm  deficits  of  the  lOUs,  which  BP.A  is 
obligated  to  serve  under  the  Northwest 
Power  Act,  if  requested  to  do  so  by  the 
individual  lOUs.  Section  7(0  rates  also 
apply  to  service  to  preference 
customers'  new  large  single  loads  as 
defined  in  the  Northwest  Power  Act, 
which  are  excluded  from  service  under 
the  section  7(b)  rate.  E.xchange 
resources  and  new  resources  will  be 
used  to  serve  the  lOU  load  growth  and 
new  large  single  loads  provided  for  in 
section  7(f). 

Finally,  section  7(k)  of  the  Northwest 
Power  Act  governs  FERC  review  of  BPA 
rates  for  sale  of  nonfirm  energy  outside 
the  Pacific  Northwest,  but  within  the 
United  States.  Section  7(k)  directs  the 
Administrator  to  develop  such  rates  in 
accordance  with  section  7[i)  and  with 
the  Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944,  and  the  Federal 
Columbia  River  Transmission  System 
Act.  These  statutes,  however,  provide 
no  additional  or  different  statutory 
standards  than  those  which  BPA  meets 
in  developing  all  of  its  rates 

III.  Wholesale  Power  Rate  Schedules 
and  General  Rate  Schedule  Provisions 

Schedule  PF-85 — Priority  Firm  Power 
Rate 

Section  I:  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest. 

Priority  Firm  Power  may  be  purchased 
for  resale  to  ultimate  consumers,  direct 
consumption,  construction,  test  and 
start-up,  and  std'ion  service  by  public 
bodies,  cooperatives,  and  Federal 
agencies. 

Utilities  participating  in  the  exchange 
under  section  5(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 


Act)  may  purchase  Priority  Firm  Power 
pursuant  to  their  Residential  Purchase 
and  Sale  Agreements. 

In  addition.  BPA  may  make  Priority 
Firm  Power  available  to  those  parties 
participating  in  exchange  agreements 
which  use  this  rate  schedule  as  the  basis 
for  determining  the  anwunt  or  value  of 
power  to  be  exchanged. 

This  schedule  supersedes  Schedule 
PF-83  which  went  into  effect  on  an 
interim  basis  on  November  1, 1983. 

Section  II.  Rate 

A.  Demand  Charge 

1.  S5.99  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 
the  billing  months  December  through 
April. 

2.  $2.56  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 
the  billing  months  May  through 
November 

3.  .No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge 

1.  17.2  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  September 
through  March; 

2. 14.2  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

Section  III.  Billing  Factors 

In  this  section  billing  factors  are  listed 
for  each  of  the  following  types  of 
purchasers:  computed  requirements 
purchasers  (section  III. A),  purchasers  of 
residential  exchange  power  pursuant  to 
the  Residential  Purchase  and  Sale 
Agreements  (section  III.B),  and  metered 
requirements  purchasers  and  those 
Priority  Firm  Power  purchasers  not 
covered  by  sections  III. A  and  III.B 
(section  III.C). 

A  Computed  Requirements  Purchasers 

Purchasers  designated  by  the 
Bonneville  Power  Administration  (BPA) 
as  computed  requirements  purchasers. 
either  pursuant  to  section  IV. Bib  of  the 
General  Rate  Schedule  Provisions 
(GRSPs)  or  pursuant  to  power  sales 
contracts  executed  after  December  5, 
1980.  shall  be  billed  in  accordance  with 
the  provisions  of  this  subsection. 

1.  Billing  Demand.  The  billing  demand 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be  the  higher  of  the  billing  factors  "a  " 
and  "b",  belnw: 

a  The  lower  of: 

(1)  The  Measured  Demand,  before 
adjustment  for  power  factor;  or 

(2)  The  larger  of  the  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement,  and 


b.  The  lower  of: 

(1)  The  Computed  Peak  Requirement: 
or 

(2)  60  percent  of  the  highest  Computed 
Peak  Requirement  during  the  previous 
11  billing  months  (Ratchet  Demand). 

2.  Billing  Energy.  The  billing  energy 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be: 

a.  For  the  months  September  through 
March,  the  sum  of: 

(1)  61  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase),  and 

(2)  39  percent  of  the  Computed  Energy 
Maximum: 

b.  For  the  months  April  through 
August,  the  sum  of: 

(1)  56  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase),  and 

(21  44  percent  of  the  Computed  Energy 
Maximum. 

B  Purchasers  of  Residential  Exchange 
Power 

Purchasers  buying  Priority  Firm  Power 
under  the  terms  of  a  Residential 
Purchase  and  Sale  Agreement  shall  be 
billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  demand  calculated  by 
applying  the  load  factor,  determined  as 
specified  in  the  Residential  Purchase 
and  Sale  Agreement,  to  the  billing 
energy  for  each  billing  period. 

2.  Billing  Energy.  The  billing  energ\ 
shall  be  the  energy  associated  with  the 
utility's  residential  load  for  each  billing 
period.  Residential  load  shall  be 
computed  in  accordance  with  the 
provisions  of  the  purchaser's  Residential 
Purchase  and  Sale  Agreement 

C.  Metered  Requirements  Purchasers 
and  Other  Purchasers  .Not  Covered  by 
Sections  III. A  and  III.B.  Above 

Purchasers  designated  as  metered 

requirements  customers  and  purchasers 
taking  power  under  this  rate  schedule 
who  are  not  otherwise  covered  by 
sections  III. A  and  III.B  shall  be  billed  as 
follows: 

1.  Billing  Demand  The  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor,  unless 
otherwise  specified  in  the  power  sales 
contract. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy,  unless 
otherwise  specified  in  the  power  sales 
contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment 

The  ad)ustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
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made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.C.l  of 
the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power 
factor  or  average  lagging  power  factor  at 
which  energy  is  supplied  during  the 
billing  month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

B.  Low  Density  Discount  (LDD) 

BPA  shall  apply  a  discount  to  the 
charges  for  all  Priority  Firm  Power  sold 
to  purchasers  who  are  eligible  for  an 
LDD.  Eligibility  for  the  LDD  and  the 
amount  of  the  discount  (3,  5,  or  7 
percent)  shall  be  determined  pursuant  to 
section  IILC.3  of  the  GRSPs. 

C.  Conservation  Surcharge  ■■ 

The  Northwest  Power  Planning 
Council  has  recommended  that  a 
conservation  surcharge  be  imposed  on 
those  customers  subject  to  such 
surcharge  as  determined  by  the 
Administrator  in  accordance  with  BPAs 
Policy  to  Implement  the  Council- 
Recommended  Conservation  Surcharge. 
The  conservation  surcharge  shall  be 
applied  monthly  and  shall  equal  ten 
percent  of  the  customer's  total  monthly 
charge  for  all  power  purchased  under 
this  rate  schedule.  If  only  a  portion  of 
the  customer's  service  area  is  subject  to 
the  surcharge,  then  the  amount  of  the 
surcharge  shall  equal  ten  percent  of  the 
total  charge  for  all  power  purchases 
multiplied  by  the  ratio  of  (a)  the  portion 
of  the  customer's  total  retail  load  that  is 
subject  to  the  surcharge,  divided  by  (d) 
the  customer's  total  retail  load. 

D.  Exchange  Adjustment 

The  E.Kchange  Adjustment  shall  be 
calculated  pursuant  to  section  IH.C.S  of 
the  GRSPs  and  shall  be  applied  to  all 
power  purchases  under  this  rate 
schedule. 

For  this  rate  schedule,  the  variable 
ECP  in  the  Exchange  Adjustment 
calculation  shall  have  a  value  of  .7212, 

E.  Supply  System  Adjustment 

The  Supply  System  Adjustment  shall 
be  calculated  pursuant  to  section  III.C.6 
of  the  GRSPs.  The  adjustment  shall  be 
applied  to  the  energy  component  of  the 
Priority  Finn  Power  Rate  and  shall  be  in 
effect  from  October  1, 1986,  through  the 
end  of  the  rate  period 


For  this  rate  schedule,  the  variables 
SS  and  BD  in  the  Supply  System 
calculation  shall  have  the  following 
values: 

l.SS  =  . 7397,  and 

2.  BD  =  78,972. 

F.  Outage  Credit 

Pursuant  to  the  conditions  specified  in 
section  7  of  the  General  Contract 
Provisions,  BPA  shall  provide  an  outage 
credit  to  any  purchaser  to  whom  BPA  is 
unable  to  dehver  the  full  billing  demand 
for  all  hours  during  the  billing  month 
due  to  an  outage  on  the  facilities  used 
by  BPA  to  deliver  Priority  Firm  Power. 
Such  credit  shall  not  be  provided  if  BPA 
is  able  to  serve  the  purchaser's  load 
through  the  use  of  alternative  facihties 
or  if  the  outage  is  for  less  than  30 
minutes.  The  amount  of  the  credit  shall 
be  calculated  according  to  the 
provisions  of  section  IILC.2  of  the 
GRSPs. 

G.  Unauthorized  Increase 

BPA  shall  apply  the  charge  for 
Unauthorized  Increase  to  any  purchaser 
of  Priority  Firm  Power  taking  demand 
and/or  energy  in  excess  of  its 
contractual  entitlement. 

1.  Rate  for  Unauthorized  Increase. 
82.2  mills  per  kilowatthour. 

2.  Calculation  of  the  Amount  of 
Unauthorized  Increase.  Each  60-minute 
clock-hour  integrated  or  scheduled 
demand  shall  be  considered  separately 
in  determining  the  amount  which  may 
be  considered  an  unauthorized  increase. 
BPA  shall  first  determine  the  amount  of 
unauthorized  increase  related  to 
demand  and  shall  treat  any  remaining 
unauthorized  increase  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured  Demand 
during  Peak  Period  hours,  before 
adjustment  for  power  factor,  which 
exceeds  the  demand  which  the 
purchaser  is  oontractualiy  entitled  to 
take  during  the  billing  month  and  which 
cannot  be  assigned: 

(1)  To  a  class  of  power  which  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  a  tvpe  of  power  which  the 
purchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  delivers 
during  such  hour. 

Shall  be  billed: 

(1)  In  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2)  If  such  exhibit  does  not  apply  or  is 
not  a  part  of  the  purhaser's  power  sales 
contract,  at  the  Rate  for  Unauthorized 
Increase,  based  on  the  amount  of  energy 
associated  with  the  excess  demand. 


b.  Unauthorized  Increase  in  Energy. 
The  amount  of  Measured  Energy  during 
a  billing  month  which  exceeds  the 
amount  of  energy  which  the  purchaser  is 
contractually  entitled  to  take  during  that 
month  and  which  cannot  be  assigned: 

(1)  To  a  class  of  power  which  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  a  type  of  power  which  the 
purchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  dehvers 
during  such  month. 

Shall  be  billed: 

(1)  In  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2)  As  unauthorized  increase  if  such 
exhibit  does  not  apply  or  is  not  a  part  of 
the  purchaser's  power  sales  contract. 

H.  Coincidental  Billing  Adjustment 

Purchasers  of  Priority  Firm  Power  who 
are  billed  on  a  coincidental  basis  and 
who  have  diversity  charges  or  diversity 
factors  specified  in  their  power  sales 
contracts  shall  have  their  charges  for 
billing  demand  adjusted  according  to  the 
provisions  of  section  III.C.4  of  the 
GRSPs.  Computed  requirements 
purchasers  are  not  subject  to  the 
Coincidental  Billing  Adjustment  for 
scheduled  power. 

I.  Energy  Returns 

Any  purchaser  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser's  computed  peak  requirement 
and  computed  average  energy 
requirement  for  the  billing  month  shall 
be  subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

1,  3.93  mills  per  kilowatthour  for  the 
months  of  April  through  November,  and 

2. 1.66  mills  p,-"r  kilowatthour  for  the 
months  of  December  through  March. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
PF^5  rate  is  86.5  percent  FBS  and  13.5 
percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  ccnditions  is  19.5 
milL  per  ^  ilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  crovvth  is  30,8  mills  par 
kilowatthour.         '^ 
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Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subiect  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act.  the  Remondl  F^t-ference  Act 
(Pub.  L.  88-.552),  the  Federal  Columbia 
River  Transmission  System  Act.  and  the 
Pacific  Northwest  Eler'ric  Power 
Planning  and  Conservation  Act. 

Schedule  IP-S" — Industrial  Finn  Power 
Kate 

Section  I.  Availability 

This  schedule  is  available  to  direct- 
service  industrial  (DSI)  customers  for 
both  the  contract  p'drchase  of  Industrial 
Firm  Power  and  the  purchase  of 
Auxilian.'  Power  if  reqaested  by  the  DSl 
customer  and  made  available  by  EPA. 
This  rate  schedule  supersedes  Sched.ile 
IP-fi3  which  went  into  effect  on  an 
interim  basis  on  November  1.  1983. 

Section  11.  Rate 

This  rate  schedule  includes  three 
possible  rates  for  Industrial  Finn  Power: 
the  Standard  Industrial  Rate,  the 
Premium  Industrial  Rale,  and  the 
Industrial  Incentive  Rate.  Under  the 
Standard  Industrial  Rate,  first  quartile 
service  is  provided  by  BPA  with  nonfirm 
energy  and/or  provisional  drafts.  Under 
the  Premium  industrial  Rate,  first 
quartile  service  with  surplus  firm  energy 
load  carrying  capability  (surplus  FELCC) 
is  requested  by  the  customer  and 
provided  by  BPA.  The  Industrial 
Incentive  Rate  is  for  the  same  quality  of 
service  as  that  provided  under  the 
Standard  Industrial  Power  Rate,  but  the 
Industrial  Incentive  Rate  will  be  offered 
at  the  discretion  of  the  Administrator 
and  shall  be  applied  to  consenting  DSIs 
on  a  lake-or-pa>  basis.  The  procedtires 
for  determining  when  the  Industrial 
Incentive  Rate  will  be  offered  are 
specified  in  section  V.E  of  the  General 
Rate  Schedule  Provisions  (GRSPs). 

A.  Standard  Industrial  Rate 

The  following  rate  shall  apply  to 
purchases  of  Industrial  Firm  Power 
under  the  Standard  Industrial  Rate: 

1.  Customer  Charge,  a.  For  large  IP 
plants,  S5  18  per  kilowat:  of  Customer 
Charge  Demand  during  all  billing 
months; 

b.  For  small  IP  plants,  $3.26  per 
kilowatt  of  Customer  Charge  Demand 
during  all  billing  months. 

2.  Demand  Change,  a.  $3.47  per 
kilowatt  of  hilling  demand  occurring 
during  Peak  Penod  hours  in  the  billmg 
months  December  through  April; 

b.  Si. 92  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 


the  billing  months  May  through 
November; 

c.  No  demand  charge  during  Offpeak 
Period  hours. 

3.  Energy  Charge,  a.  17.2  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March: 

b.  14.2  mills  per  kilowatthour  of  billing 
energy  tor  the  billing  months  April 
through  August. 

B.  Premium  Industrial  Rate 

The  following  rate  shall  apply  to 
purchases  of  Industrial  Firm  Power 
under  the  Premium  Industrial  Rate: 

1.  Customer  Charge,  a.  For  large  IP 
plants,  $5.18  per  kilowatt  of  Customer 
Charge  Demand  during  all  billing 
months; 

b.  For  small  IP  plants.  S5.26  per 
kilowatt  of  Cu.stomer  Charge  Demand 
during  all  billing  months. 

2.  Demand  Charge,  a.  $3.69  per 
kilowatt  of  billing  demand  occurring 
during  Peak  Period  hours  in  the  billing 
months  December  through  April; 

b.  $2.05  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  ho'ors  in 
the  billing  months  May  through 
November; 

c.  No  demand  charge  during  Offpeak 
Period  hours. 

3.  Energy  Charge,  a.  18.3  mills  per 
kilowatthour  of  billing  for  the  billing 
months  September  through  March; 

b.  15.1  mill.s  per  kilowatthour  of  billing 
energy  for  the  billing  months  Apnl 
through  August. 

C.  Industrial  Incentive  Rate 

If  DPA  elects  to  implement  the 
Industrial  Incentive  Rate,  the  rate  shall 
be  specified  by  BPA.  in  setting  the  rate. 
BPA  shall  adhere  to  the  provisions  and/ 
or  procedures  set  forth  in  section  V.E  of 
the  GRSPs. 

1.  Customer  Charge,  a.  For  large  IP 
plants,  $5.18  per  kilowatt  of  Customer 
Charge  Demand  during  all  billing 
months; 

b.  For  small  IP  plants,  $5.26  per 
kilowatt  of  Customer  Charge  Demand 
occurring  all  billing  months. 

2.  Demand  Charge.  The  demand 
charge  for  power  purchased  under  the 
Industrial  Incentive  Rate  shall  be 
specified  by  BPA  at  the  t,me  that  the 
Administrator  adopts  the  Industrial 
Incentive  Rate. 

3.  Energy  Charge  The  energy  charge 
for  power  purchased  under  the 
Industrial  Incentive  Rate  shall  be 
specified  by  BPA  at  the  time  that  the 
Administrator  adopts  the  industrial 
Incentive  Rate. 


Section  11/  Billing  Factors 

A.  Customer  Charge  Demand 

The  customer  charge  shall  be  applied 
on  a  monthly  basis  to  all  purcha.'ses  of 
Industrial  Firm  Power  under  the 
Standard  Industrial  Rate,  the  Premium 
Industrial  Rate,  and  the  Industn.il 
Incentive  Rate.  The  Customer  Charae 
Demand  is  defined  in  Section  lli.A.ll.  of 
the  GRSPs. 

1.  CuKton.er  Charge  Demand  fir  Large 
Direct-Service  Industrial  Plants.  The 
Customer  Charge  Demand  for  large 
direct-service  industrial  plants  for  the 
billing  month  shall  be  the  weighted 
average  of: 

a.  Restricted  Demand(s),  if  any,  during 
the  billing  month. 

b.  Curtailed  Demand(s),  if  any.  during 
the  billing  month,  resulting  from 
Uncontrollable  Forces  as  defined  in  the 
power  sales  contract,  and 

c  Plant  Capacity  Demand 

2.  Customer  Charge  Demand  'nr  Small 
Direct-Service  Industrial  Plants.  The 
Customer  Charge  Demand  for  small 
direct-serv  ;re  industrial  plants  for  the 
billing  month  shall  be  the  greater  of: 

a.  The  weighted  average  of; 

(1)  Restricted  Demand(s),  if  any, 
during  the  billing  mor.th, 

(2)  Curtailed  Demand(s),  if  any,  during 
the  billing  month,  resulting  from 
Uncontrollable  Forces  as  defined  in  the 
power  sales  contract,  and 

3.  The  Distributed  DSI  Demand,  or 

b.  The  level  of  demand  to  which  the 
demand  charge  is  applied. 

3.  The  wemhted  average  :n  bo'h 
III.A.l  and  III.A.2  above  shall  be  based 
on  the  number  of  hours  in  the  month  of; 

(a I  Res'.-iction.  and/ or  (b)  curtailment 
resulting  from  Uncontrollable  Forces. 

B.  Billing  Demand 

1.  Standard  Industrial  Rate  and 
Premium  Industrial  Rate.  The  billing 
demand  for  power  purchased  under 
either  the  Standard  Industrial  Rate  or 
the  Premin.am  Indus'nal  Rate  shall  be 
the  BP,-\  Operating  Le\  el  as  adiusied  for 
power  factor.  If  there  is  more  than  one 
BPA  Operating  Level  during  the  billing 
month,  the  billing  demand  shall  be  a 
\veiehted  average  of  th.e  BP.A  Operatmp 
Levels  for  the  billing  month.  The  BP.A. 
Operating  Level  is  the  lowest  of  the 
following  billing  factors  for  the  p€riod(s] 
during  whi'.h  each  applies: 

a  Opera'mg  Demand  Plus  Auxihary 
Demand,  if  any: 

b.  Curtailed  Demand,  or 

c.  Restricted  Demand. 

However,  if  BPA  has  agrted,  pursuant 
to  section  4  of  the  direct-service 
industrial  power  sales  contract,  to  sell 
Industrial  Firm  Power  on  a  dailv 
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demand  basis  (transitional  service),  this 
section  of  the  rate  schedule  shall  not 
apply,  and  BPA  shall  bill  the  purchaser 
in  accordance  with  the  pro\  isi^ns  of 
section  V.C.  of  the  GRSPs. 

2.  Industrial  Incentive  Ratf.  For 
customers  purchasing  under  the 
Industrial  Incentive  Rate,  the  billing 
demand  for  Industrial  Firm  Power  shall 
be  the  greater  of  billing  factors  "a"  or 
"b".  as  adjusted  for  power  factor 

a.  The  weighted  average  BP.A 
Operating  Level  for  the  billmo  month:  or 

b.  The  lower  of: 

(1)  Committed  Demand:  or 

(2)  The  weighted  average  of 
Committed  Demand  and  Restricted 
Demand,  based  on  the  number  of  hours 
of  restriction  during  the  month. 

C.  Billing  Energy 

1 .  Standard  Industrial  Rate  and 
Premium  Industrial  Rate.  The  billing 
energy  for  power  purchased  under  either 
the  Standard  Industrial  Rate  or  the 
Premium  Industrial  Rate  shall  be  the 
Measured  Energy  for  the  billing  month, 
minus  any  kilowatthours  on  which  BP.A 
assesses  the  charge  for  unauthorized 
increase. 

2.  Industrial  Incentive  Rate.  The 
billing  energy  for  the  billing  month  shall 
he  the  higher  of; 

a.  The  Measured  Energy  minus  any 
kilowatthours  on  which  BPA  assesses 
the  charge  for  unauthorized  increase,  or 

b.  The  Committed  Energ\'. 

The  kilowatthours  of  billing  energy 
shall  be  prorated  among  the  respective 
billing  demands  for  the  billing  month-. 

Section  IV.  Selection  of  the  lP-85  Rate 

All  sales  of  Industrial  Firm  Power  for 
which  there  is  no  agreement  between 
BPA  amd  the  DSI  specifying  use  of  the 
Premium  Industrial  Rate  or  the 
Industrial  Incentive  Rate  shall  be  made 
at  the  Standard  Industrial  Rate. 

If  the  DSI  elects  to  purchase  Industrial 
Firm  Power  under  the  Premium 
Industrial  Rate  and  if  BPA  agrees  to 
supply  Surplus  FELCC  to  the  requesting 
purchaser,  BPA  and  the  DSI  shall  agree 
to  the  period  of  time  for  which  the 
Premium  Industrial  Rate  shall  be 
effective. 

The  Industrial  Incentive  Rate  shall  be 
applied  to  sales  of  Industrial  Firm  Power 
only  when  the  Administrator  and  the 
DSI  have  agreed  to  the  use  of  such  rate 
Prior  to  applying  the  Industrial  Incentive 
Rate,  BPA  and  the  DSI  shall  agree  to  the 
terms  and  conditions  under  which  the 
Incentive  Rate  shall  apply.  The 
agreement  with  the  DSI  shall  specify; 

A.  The  Committed  Demand: 

B.  The  Committed  Energy: 

C.  The  level  of  the  demand  and  energy 
charges  in  the  Industrial  Incentive  Rate: 


D.  The  period  of  time  for  which  the 
Industrial  Incentive  Rate  is  to  be 
applied. 

Section  V.  Adjustments  and  Special 
Provisions 

A.  Curtailments 

BPA  shall  charge  the  DSI  for 
curtailments  of  the  lower  three  quartiles 
in  accordance  with  the  provisions  of 
section  9  of  the  power  sales  contract. 
BPA  shall  apply  the  demand  charge  in 
effect  at  the  time  of  the  curtailment  in 
the  computation  of  the  amount  of  the 
curtailment  charge. 

B.  Unauthorised  Increase 

1.  Rate  for  Unauthorized  Increase. 
82.2  mills  per  kilowatthour. 

2.  Application  of  the  Charge.  BPA  may 
assess  the  unauthorized  increase  charge 
on  the  number  of  kilowatthours 
associated  with  all  DSI  Measured 
Demands  during  the  billing  month  that 
exceed  the  BPA  Operating  Level. 

C  Value  of  Reserves  Credit 

1.  Amount  of  the  Value  Reserves 
Credit.  The  monthly  billing  credit  for  the 
value  of  the  reserves  provided  by 
purchasers  of  Industrial  Firm  Power 
shall  be: 

a.  $0.33  per  kilowatt  of  billing 
demand;  and 

b.  1.1.  mills  per  kilowatthour  of  billing 
energy. 

2.  Application  of  the  Value  of 
Reserves  Credit.  The  value  of  reserves 
credit  shall  be  applied  to  the  same 
billing  factors  that  are  used  to  determine 
the  billing  for  power  purchased  under 
sections  III.B.l.  and  lIl.C.l.  of  this  rate 
schedule.  No  value  of  reserves  credit 
shall  be  applied  to: 

a.  That  portion  of  the  DSl's  demand 
curtailed  under  section  9(c]  of  the  power 
sales  contract; 

b.  Unauthorized  increases  under 
section  V.B.  above;  and 

c.  Purchases  of  Industrial  Firm  Power 
under  the  Industrial  Incentive  Rate. 

D.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
m.ade  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.C.l. 
of  the  GRSPs  The  adjustment  shall  be 
made  if  the  average  leading  power 
factor  or  average  lagging  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment. 
RPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5.  or  greater)  by  which  the 
average  leading  power  factor  or  average 


lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

E.  Exchange  Adjustment 

The  Exchange  Adjustment  shall  be 
calculated  pursuant  to  section  1II.C.5.  of 
the  GRSPs  and  shall  be  applied  to  all 
power  purchases  under  the  Standard 
Industrial  Rate  and  the  Premium 
Industrial  Rate. 

For  this  rate  schedule,  the  variable 
ECP  in  the  Exchange  Adjustment 
calculation  shall  have  a  value  of  .2426. 

F.  Supply  System  Adjustment 

The  Supply  System  Adjustment  shall 
-  be  calculated  pursuant  to  sectiim  III.C.6. 
of  the  GRSPs.  The  Adjustment  shall  be 
applied  to  the  energy  component  of  the 
Industrial  Firm  Power  Rate  and  shall  be 
in  effect  from  October  1, 1986,  through 
the  end  of  the  rale  period. 

For  this  rate  schedule,  the  variables 
SS  and  BD  in  the  Supply  System 
calculation  shall  have  the  following 
values; 

l.SS=. 2489,  and 
.  2,  BD  =  26,733. 

G.  Outage  Credit 

Pursuant  to  the  conditions  specified  in 
section  7  of  the  GRSPs,  BPA  shall 
provide  an  outage  credit  to  any  DSI  to 
whom  BPA  is  unable  to  deliver  the  full 
billing  demand  for  all  hours  during  the 
billing  month  due  to  an  outage  on  the 
facilities  used  by  BPA  to  deliver 
Industrial  Firm  Power.  Such  credit  shall 
not  be  provided  if  BPA  is  able  to  serve 
the  DSI's  load  through  the  use  of 
alternative  facilities  or  if  the  outage  is 
for  less  than  30  minutes.  The  amount  of 
the  credit  shall  be  calculated  according 
to  the  provisions  of  section  III.C.2  of  the 
General  Rate  Schedule  Provisions. 

Section  VI.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act.  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution  ^ 
of  different  resource  categories  to  the 
IP-85  rate  is  100  percent  Exchange, 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
milles  per  kilowatthour. 

C.  The  forecased  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
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Project  Act.  the  Regional  Preference  Act 
(Pub.  L.  88-552).  the  Federal  Columbia 
River  Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  SI-85.  Special  Industrial  Power 
Rate 

Section  I.  A  vailability 

This  rate  schedule  is  available  to  any 
direct-service  industrial  (DSI)  purchaser 
using  raw  materials  indigenous  to  the 
region  as  its  primary  resource  and 
qualifying  for  this  special  power 
pursuant  to  the  procedures  established 
in  section  7(d)(2)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).  This  schedule  is  available  for  the 
contract  purchase  of  this  special  class  of 
Industrial  Power  and  also  for  the 
purchas'^'  of  Auxiliary  Power  if 
requested  by  the  DSI  and  made 
available  by  BPA.  Schedule  SI-85 
supersedes  Schedule  IH-83  which  went 
into  effect  on  an  interim  basis  on 
November  1, 1983. 

Section  II.  Rate 

This  rate  schedule  includes  two 
possible  rates  for  Special  Industrial 
Power  service:  the  Standard  Special 
Industrial  Power  Rate  and  the  Offpeak 
Special  Industrial  Powder  Rate.  The 
Standard  Special  Industrial  Power  Rate 
is  available  for  full  service  provided 
during  all  hours  of  the  day.  The  Offpeak 
Special  Industrial  Power  Rate  is  a  lower 
rale  available  to  the  purchaser  for 
service  during  periods  specified  by  BPA. 

A.  Standard  Special  Industrial  Power 
Rate 

1.  Demand  Charge,  a.  $5.99  per 
kilowatt  of  billing  dem.and  occurring 
during  Peak  Period  hours  in  the  billing 
n:onths  December  through  April; 

b.  $2.56  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 
the  billing  months  May  through 
.November; 

c.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge,  a.  17.2  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  of  September  through 
March; 

b.  14  2  mills  per  kilov.atthour  of  billing 
energy  for  the  billing  month  i\,,\\\ 
through  August. 

B  Offp.  ak  Special  Industrie;  Power 
Rate 

1.  Demand  Charge,  a.  No  demand 
charge  in  any  hour  of  the  day. 

2.  Energy  Charge,  a.  7  mills  per 
kilowatthour  of  billing  energy  during  all 
billing  months. 


Section  III.  Billing  Factors 

A.  Billing  Demand 

1.  Standard  Special  Industrial  Power 
Rate.  The  billing  demand  for  power 
purchased  under  the  Standard  Special 
Industrial  Power  Rate  shall  be  the  BF^-\ 
Operating  Level  as  adjusted  for  power 
factor.  If  there  is  more  than  one  BPA 
Operating  Level  during  the  billing 
month,  the  billing  demand  shall  be  a 
weighted  average  of  the  BPA  Operating 
Levels  for  the  billing  month.  The  BPA 
Operating  Level  is  the  lowest  of  the 
following  billing  factors  for  the  period(s) 
during  which  each  applies: 

a.  Operating  Demand  plus  Auxiliary 
Demand,  if  any; 

b.  Curtailed  Demand;  or 

c.  Restricted  Demand. 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  direct-service 
industrial  power  sales  confiact,  to  sell 
Special  Industrial  Power  on  a  daily 
demand  basis  (transitional  service],  this 
section  of  the  rate  schedule  shall  not 
apply,  and  BP.A  shall  bill  the  purchaser 
in  accordance  with  the  provisions  of 
section  V.C  of  the  GRSPs. 

2.  Offpeak  Special  Industrial  Power 
Rate,  there  is  no  billing  demand  for 
purchases  under  the  Offpeak  Special 
Industrial  Power  Rate. 

B.  Billing  Energy 

The  billing  energy  under  both  the 
Standard  and  Offpeak  Special  Industrial 
Power  Rates  shall  be  the  Measured 
Energy  for  the  billing  mon*h,  minus  any 
kilowatthours  on  which  BPA  assesses 
the  charge  for  unauthorized  increase. 

The  kilowatthours  of  billing  energy 
shall  be  prorated  among  the  respective 
billing  demands  for  the  billing  month. 

Section  IV.  Selection  of  the  SI-S5  Rate 

The  purchaser  may  select  one  of  two 
service  options,  standard  or  offpeak 
service.  BPA  will  provide  standard 
service  under  the  Standard  Special 
Industrial  Power  Ra*e  and  offpeak 
service  under  the  Offpeak  Special 
Industrial  Power  Rate.  Unless  BP.A 
receives  a  formal  request  for  service 
under  the  Offpeak  Special  Industrial 
Power  Rate,  all  service  will  be  standard 
service  provided  under  the  Standard 
Special  Industrial  Power  Rate.  To 
change  the  type  of  service  provided  and 
the  associated  rate,  the  DSI  sh.^ll  submit 
a  formal  request  for  service  under  the 
preferred  rate  option  in  accordance  with 
the  terms  of  the  DSI's  power  sales 
contract.  Once  a  DSI  has  elected  to 
purchase  under  one  of  the  two  options, 
all  purchases  of  Special  Industrial 
Power  shall  be  subject  to  the  terms  and 
conditions  of  that  rate  option  until  such 


time  that  the  DSI  requests  the  other  type 
of  service. 

Section  V.  Service  Under  the  Offpeak 
Special  Industrial  Power  Rate 

BPA  shall  designate  the  hours  during 
which  offpeak  ser\-ice  will  be  available, 
and  shall  provide  the  DSI  with  at  least  2 
weeks  notice  before  changing  those 
designated  hours.  BP,^  shall  identify  at 
least  10  and  up  to  13  hours  on  each  day 
Monday  through  Friday,  15  hours  on 
Saturday,  and  24  hours  on  Sunday, 
during  which  offpeak  ser\ice  will  be 
available  to  the  purchaser. 

If  the  DSI  has  elected  to  be  served 
under  the  Offpeak  Special  Industrial 
Power  Rate,  the  DSI  may  request,  during 
the  designated  offpeak  periods.  ser\ice 
in  an  amount  not  to  exceed  the 
purchaser's  Contract  Demand  During  all 
other  hours  the  purchaser  shall  curtail 
service  to  a  level  not  to  exceed  10 
percent  of  Contract  Demand. 

Section  VI  Adjustments  and  Special 
Provisions 

A.  Curtailments 

BPA  shall  charge  the  DSI  for 
curtailments  in  accordance  with  the 
provisions  of  the  DSI's  power  sales 
contract  as  amended.  BPA  shall  apply 
the  Standard  Special  Industrial  Power 
Rate  in  the  computation  of  any 
curtailment  charge. 

B.  Unauthorized  Increase  Charge 

1.  Rate  for  Unauthorized  Increases. 
82.2  mills  per  kilowatthour. 

2.  Application  of  the  charge.  BPA  may 
assess  the  unauthorized  increase  charge 
on  the  number  of  kilowatthours 
associated  with  all  DSI  Measured 
Demands  during  the  billing  month  that 
exceed  the  BP.-\  Operating  Level.  If  BP.A 
is  providing  sen,-'ce  tc  the  DSI  under  the 
Offpeak  Special  Industrial  Power  Rate, 
the  amount  by  wh:ch  the  DSI's 
Measured  Demand  exceeds  10  percent 
of  its  Contract  Demand  during  any  hour 
other  than  the  specified  special  hours 
shall  be  considered  unau;hor.zed 
increase. 

C.  Value  of  Reserves  Credit 

1.  Amount  of  the  Value  of  Reserx'es 
Credit.  The  monthly  billing  credit  for  the 
value  of  the  reserves  provided  by 
purchasers  of  Special  Industrial  Firm 
Power  shall  be: 

a.  SO. 33  per  kilowatt  of  billing 
demand:  and 

b.  11  mills  per  kilowatthour  of  billing 
energy. 

2.  Application  of  the  Value  of 
Reserves  Credit.  The  value  of  reserves 
credit  shall  be  applied  to  the  sam.e 
billing  factors  which  arc  used  to 
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determine  the  billing  for  power 
purchased  under  sections  III.A.l.  III.B  of 
this  rate  schedule.  No  value  of  reserves 
credit  shall  be  applied  to: 

a.  That  portion  of  the  purchaser's 
demand  subject  to  curtailment  charges 
under  section  VI.A  of  this  rate  schedule; 

b.  Those  purchases  subject  to 
unauthorized  increase  charges  under 
section  VI.B,  above;  and 

c.  Purchases  of  Special  Industrial 
Power  under  the  Offpeak  Special 
Industrial  Power  Rate. 

D.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  lU.C.l  of 
the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power 
factor  or  average  lagging  power  factor  at 
which  energy  is  supplied  during  the 
billing  month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment 
for  service  under  the  Standard  Special 
Industrial  Power  Rate,  BPA  shall 
increase  the  billing  demand  by  one 
percentage  point  for  each  percentage 
point  or  major  fraction  thereof  (0.5  or 
greater)  by  which  the  average  leading 
power  factor  or  average  lagging  power 
factor  is  below  95  percent  For  service 
under  the  Offpeak  Special  Industrial 
Power  rate,  BPA  shall  increase  the 
billing  energy  by  one  percentage  point 
for  each  percentage  point  or  major 
fraction  thereof  (0.5  or  greater)  by  which 
the  average  leading  power  factor  or 
average  lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

E.  Outage  Credit 

Pursuant  to  the  conditions  specified  in 
section  7  of  the  General  Contract 
Provisions,  BPA  shall  provide  an  outage 
credit  to  any  purchaser  to  whom  BPA  is 
unable  to  deliver  the  full  billing  demand 
for  all  hours  during  the  billing  month 
due  to  an  outage  on  the  facilities  used 
by  BPA  to  delivery  Special  Industrial 
Power.  Such  credit  shall  not  be  provided 
if  BPA  is  able  to  serve  the  purchaser's 
load  through  the  use  of  alternative 
facilities  or  if  the  outage  is  for  less  than 
30  minutes.  In  addition,  no  credit  shall 
be  applied  to  purchases  under  the 
Offpeak  Special  Industrial  Power  Rate 
The  amount  of  the  credit  shall  be 
calculated  according  to  the  provisions  of 
section  II1.C.2  of  the  General  Rate 
Schedule  Provisions. 


Section  VII.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  SI-85  rate  is  not  based  on  the 
cost  of  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  i.9  30.8  mills  per 
kilowatthour.  I 

Section  VIII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  The  Bonneville 
Project  Act,  the  Regional  Preference  Act 
(Pub.  L  88-552),  the  Federal  Columbia 
River  Transmission  System  Act.  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  CF-85.  Firm  Capacity  Rate 

Section  I.  A  vailability  , 

This  schedule  is  available  for  the 
purchase  of  Firm  Capacity  without 
energy  on  a  Contract  Demand  basis.  The 
schedule  is  available  only  to  those 
purchasers  holding  Firm  Capacity 
contracts  executed  prior  to  July  1, 1985. 
BPA  may  supply  Firm  Capacity  to  those 
purchasers. 

A.  On  a  contract  year  basis  (all  12 
months  of  the  year);  or 

B.  On  a  contract  season  basis  (June  1 
through  Octobers!). 

This  schedule  supersedes  Schedule  CF- 
83  which  went  into  effect  on  an  interim 
basis  on  November  1, 1983. 

Section  II.  Rate 

A.  Contract  Year  Service 

$47.88  per  kilowatt  per  year  of 
Contract  Demand,  billed  monthly  at  the 
rate  of  $3.99  per  kilowatt  of  Contract 
Demand. 

B.  Contract  Season  Service 

$12.80  per  kilowatt  per  season  of 
Contract  Demand,  billed  monthly  during 
the  contract  season  at  the  rate  of  $2.58 
per  kilowatt  of  Contract  Demand. 

Section  III.  Billing  Factors 

The  billing  demand  shall  be  the 
Contract  Demand. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Intertie  Service  Adjustment 

The  monthly  capacity  rate  specified  in 
sections  II.A.  and  II.B..  above,  shall  be 
increased  by  $0.18  per  kilowatt  for 
capacity  made  available  at  the  Oregon- 


California  or  the  Oregon-Nevada  border 
for  delivery  over  the  Pacific  Northwest- 
Pacific  Southwest  (Southern)  Intertie. 

B.  Conservation  Surcharge 

The  Northwest  Power  Planning 
Council  has  recommended  that  a 
conservation  surcharge  be  imposed  on 
those  customers  subject  to  such 
surcharge  as  determined  by  the 
Administrator  in  accordance  with  BP.^'s 
Policy  to  Implement  the  Council- 
Recommended  Conservation  Surcharge. 
The  conservation  surcharge  shall  be 
applied  monthly  and  shall  equal  ten 
percent  of  the  customer's  total  monthly 
charge  for  all  power  purchased  under 
this  rate  schedule.  If  only  a  portion  of 
the  customer's  service  area  is  subject  to 
the  surcharge,  then  the  amount  of  the 
surcharge  shall  equal  ten  percent  of  the 
total  charge  for  all  power  purchases 
multiplied  by  the  ratio  of  (a)  the  portion 
of  the  customer's  total  retail  load  that  is 
subject  to  the  surcharge,  divided  by  (b) 
the  customer's  total  retail  load. 

C.  Exchange  Adjustment 

The  Exchange  Adjustment  shall  be 
calculated  pursuant  to  section  III.C.5  of 
the  General  Rate  Schedule  Provisions 
(GRSPs)  and  shall  be  applied  to  all 
power  purchases  under  this  rate 
schedule. 

For  contract  year  service,  the  variable 
ECP  in  the  Exchange  Adjustment 
calculation  shall  have  a  value  of  .0235. 

For  contract  season  service,  the 
variable  ECP  in  the  Exchange 
Adjustment  calculation  shall  have  a 
value  of  .0022. 

D.  Supply  System  Adjustment 

The  Supply  System  Adjustment  shall 
be  calculated  pursuant  to  section  III.C.6 
of  the  GRSPs.  The  Adjustment  shall  be 
applied  to  the  demand  component  of  the 
Firm  Capacity  Rate,  and  shall  be  in 
effect  from  October  1, 1986  through  the 
end  of  the  rate  period. 

For  contract  year  service  the  variables 
SS  and  BD  in  the  Supply  System 
calculation  shall  have  the  following 
values: 

1.  SS  =  .0113,  and 

2.  BD  =  18,024. 

For  contract  season  service,  the 
variables  SS  and  BD  in  the  Supply 
System  calculation  shall  have  the 
following  values: 

l.SS  =  . 0001.  and 

2.  BD  =  1,300. 

E.  Extended  Peaking  Surch.irge 

The  monthly  capacity  rate  specified  in 
sections  II.A.  and  li.B.,  above,  shall  be 
increased  by  the  following  extended 
peaking  surcharge  to  compensate  BPA 
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for  each  hour  that  the  purchaser's 
monthly  demand  duration  exceeds  8 
hours. 

1.  $0.1023  per  kilowatt  per  hour  of 
extended  pnaking  for  the  months  April 
through  November,  and 

2.  SO  0577  per  kilowatt  per  hour  of 
extended  peaking  for  the  months 
December  through  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  portion  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

The  purchaser's  monthly  demand 
duration  shall  be  determined  by 
dividing: 

1.  The  kilowatthours  supplied  to  the 
purchaser  under  this  rate  schedule 
between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowatthour 
use  during  those  hours,  provided  such 
day  is  not  a  Sunday,  by 

2.  The  purchaser's  Contract  Demand 
for  such  month. 

The  purchaser's  extended  peaking 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  duration 
exceeds  eight  hours.  The  extended 
peaking  surcharge  shall  not  be  applied 
during  periods  when  BPA  does  not 
require  the  delivery  of  peaking 
replacement  energy  by  the  purchaser. 

F.  Energy  Return  Surcharge 

Contracts  for  the  purchase  of  Firm 
Capacity  under  this  schedule  shall 
include  provisions  for  the  purcha.;pr  to 
replace  the  energy  accompanying  the 
delivery  of  such  capacitv.  Unless 
waived  by  BPA,  any  purchaser  whose 
energy  returns  exceed  60  percent  of  the 
purchaser's  Contract  Demand  during  a 
single  hour  shall  be  subject  to  the 
following  surcharge  for  each  additional 
kilowatthour  so  returned: 

1.  3.93  mills  per  kilowatthour  for  the 
months  April  through  November,  and 

Section  V.  Resource  Cost  Contribution 

2. 1.6G  Mills  per  kilowatthour  for  the 
Months  December  through  March. 

In  compliance  with  section  7[j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinationt 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
CF-fi5  rate  is  87.8  percent  FBS  and  12.2 
percent  Exchange  for  contract  year 
servi  .e,  and  100. 0  per  cent  Exchange  for 
contract  season  service. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  con'i.tions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  308  mills  per 
kilowatthour. 


Sec!; on  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  Preference  Act 
(Pub.  L.  88-552).  the  Federal  Columbia 
River  Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  CE-flo — Emergency  Capacity 
Rate 

Section  I.  A  vailability 

This  schedule  is  available  for  the 

purchase  of  capacity: 

A.  When  an  emergency  exists  on  the 
purchaser's  system,  or 

B.  When  the  purchaser  wishes  to 
displace  higher  cost  firm  capacity 
resources  which  are  otherwise  available 
to  meet  the  purchaser's  load,  provided 
the  purchaser  requests  such  capacity 
and  BPA  has  capacity  available  for  such 
purpose. 

This  schedule  supersedes  Schedule 
CE-83  w^hich  went  into  effect  on  an 
interim  basis  on  November  1,  1983. 

Section  II.  Rate 

A.  Demand  Charge 

$1.20  per  kilowatt  of  demand  per 
calendar  week  or  portion  thereof. 

B.  Intertie  Charge 

The  demand  charge  specified  above 
shall  be  increased  by  S0.04  per  kilowatt 
per  week  for  capacity  made  available  at 
the  Oregon-California  or  Oregon- 
Nevada  border  for  delivery  over  the 
Pacific  Northwest-Pacific  Southwest 
(Southern)  Intertie. 

Section  III.  Billing  Factors 

The  billing  demand  shall  be  the 
maximum  amount  requested  by  the 
purchaser  and  made  available  by  BPA 
during  a  calendar  week.  If  BP.A  is  unable 
to  meet  subsequent  requests  by  a 
purchaser  at  the  demand  previously 
established  during  such  week,  the  billing 
demand  for  that  week  shall  be  the  lower 
demand  which  BPA  is  able  to  supply. 

Section  IV.  Billing  Period 

Bills  shall  be  rendered  monthly. 

Section  V.  Special  Provision 

Energy  delivered  with  such  capacity 
shall  be  returned  to  BP.A  within  7  days 
of  the  date  of  delivery  and  shall  be 
returned  at  times  and  rates  of  delivery 
agreed  to  by  both  the  purchaser  and 
BPA  prior  to  delivery.  BPA  may  agree  to 
accept  the  return  energy  after  the 
normal  7  day  return  period  provided 
that  such  delay  has  been  mutually 
agreed  upon  prior  to  delivery. 


Section  VI.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations- 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
CE-85  rate  is  87.8  percent  FBS  and  12.2 
percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  Preference  Act 
(Pub.  L.  88-552),  the  Federal  Columbia 
River  Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  NR-85 — New  Resource  Firm 
Power  Rate 

Section  I.  A  vailability 

This  schedule  is  available  for  the 

contract  purchase  of  firm  power  or 
capacity  to  be  used  withm  the  Pacific 
Northwest. 

New  Resource  Firm  Power  is 
available  to  those  investor-owned 
utilities  under  net  requirements 
contracts  purchasing  firm  power  for 
resale  to  ultimate  consum.ers,  direct 
consumption,  or  use  in  construction,  test 
and  start  up,  and  station  service. 

New  Resource  Firm  Power  is  also 
available  to  any  public  body, 
cooperative,  or  Federal  agency  to  the 
extent  such  power  is  needed  to  serve 
any  increase  in  energy  consumption  of  a 
load  as  defined  in  section  3.(13)  of  the 
Pacific  .Northwest  Electric  Pcwer 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  as  interpreted  in 
Notice  of  Final  Action  (46  FR  44353) 
(Septembers.  1981). 

In  addition,  BP.^  may  make  this  rate 
available  to  those  parties  participating 
in  exchange  agreements  which  use  this 
rate  schedule  as  the  basis  for 
determining  the  amount  or  value  of 
power  to  be  exchanged. 

This  schedule  supersedes  Schedule 
NR-83  which  went  into  eifect  on  an 
interim  basis  on  November  1,  1983. 

Section  II.  Rate 

A.  Demand  Charge 

1.  S5.99  per  kilowatt  '.  f  billing  demand 
occurring  during  Peak  Period  hours  in 
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the  bilhng  months  December  through 
April. 

2.  $2.56  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 
the  billing  months  May  through 
November. 

3.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge 

1.  23.5  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  September 
through  March; 

2.  20.4  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August; 

Section  III.  Billing  Factors 

In  this  section  billing  factors  are  listed 
for  each  of  the  following  types  of 
purchasers:  computed  requirements 
purchasers  (section  III. A),  metered 
requirements  purchasers  and  those  New 
Resource  Firm  Power  purchasers  not 
covered  by  section  III. A  (section  III.B). 

A.  Computed  Requirements  Purchasers 

Purchasers  designated  by  the 
Bonneville  Power  Administration  (BPA) 
as  computed  requirements  purchasers 
pursuant  to  power  sales  contracts 
executed  after  December  5. 1980,  shall 
be  billed  in  accordance  with  the 
provisions  of  this  section. 

1.  Billing  Demand  The  billing  demand 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be  the  higher  of  the  billing  factors  "a" 
and  "b".  below: 

a.  The  lower  of: 

(1)  The  Measured  Demand,  before 
adjustment  for  power  factor  or 

(2)  The  larger  of  the  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement;  and 

b.  The  lower  of: 

(1)  The  Computed  Peak  Requirement: 
or  * 

(2)  60  percent  of  the  highest  Computed 
Peak  Requirement  during  the  previous 
11  billing  months  (Ratchet  Demand). 

2.  Billing  Energy.  The  billing  energy 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be  the  lesser  of: 

a.  The  Computed  Energy  Maximum;  or 

b.  For  the  months  September  through 
March,  the  sum  of:  44  percent  of  the 
Measured  Energy,  and  56  percent  of  the 
Computed  Energy  Maximum; 

c.  For  the  months  April  through 
August,  the  sum,  of:  39  percent  of  the 
Measured  Energy,  and  61  percent  of  the 
Computed  Energy  Maximum. 


B.  Metered  Requirements  Purchasers 
and  Other  Purchasers  Not  Covered  By 
Sertion  III. A,  Above 

Purchasers  designated  as  metered 
requirements  customers  and  purchasers 
taking  power  under  this  rate  schedule 
who  are  not  otherwise  covered  by 
section  III.A  shall  be  billed  ^s  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor,  unless 
otherwise  specified  in  the  power  sales 
contract.  However,  purchasers  who 
previously  used  the  Firm  Energy  Rate 
Schedule  FE-2,  either  in  the  computation 
of  their  power  bills  or  in  the 
determination  of  the  value  of  an 
exchange  account,  shall  not  be  charged 
for  demand  under  this  rate  schedule. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy,  unless 
otherwise  specified  in  the  power  sales 
contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  lU.C.l  of 
the  General  Rate  Schedule  Provisions 
(GRSPs).  The  adjustment  shall  be  made 
if  the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

B.  Conservation  Surcharge 

The  Northwest  Power  Planning 
Council  has  recommended  that  a 
conservation  surcharge  be  imposed  on 
those  customers  subject  to  such 
surcharge  as  determined  by  the 
Administrator  in  accordance  with  BPA's 
Policy  to  Implement  the  Council- 
Recommended  Conservation  Surcharge. 
The  conservation  surcharge  shall  be 
applied  monthly  and  shall  equal  ten 
percent  of  the  customer's  total  monthly 
charge  for  all  power  purchased  under 
this  rate  schedule.  If  only  a  portion  of 
the  customer's  service  area  is  subject  to 
the  surcharge,  then  the  amount  of  the 
surcharge  shall  equal  ten  percent  of  the 
total  charge  for  all  power  purchases 
multiplied  by  the  ratio  of  (a)  the  portion 


of  the  customer's  total  retail  load  that  is 
subject  to  tlie  surcharge,  divided  by  (b) 
the  customer's  total  retail  load. 

C.  Exchange  Adjustment 

The  Exchange  Adjustment  shall  be 
calculated  pursuant  to  section  I1I.C.5  of 
the  GRSPs  and  shall  be  applied  to  all 
power  purchases  under  this  rate 
schedule. 

For  this  rate  schedule,  the  variable  EC 
in  the  Exchange  Adjustment  calculation 
shall  have  a  value  of  .0105. 

D  Unauthorized  Increase 

BPA  shall  apply  the  charge  for 
Unauthorized  Increase  to  any  purchaser 
of  Priority  Firm  Power  taking  demand 
and/or  energy  in  excess  of  its 
contractual  entitlement. 

1.  Rate  for  Unauthorized  Increase. 
82.2  mills  per  kilowatthour. 

2.  Calculation  of  the  Unauthorized 
Increase.  Each  60-minute  clock-hour 
integrated  or  scheduled  demand  shall  be 
considered  separately  in  determining 
the  amount  which  may  be  considered  an 
unauthorized  increase.  BPA  shall  first 
determine  the  amount  of  unauthorized 
increase  related  to  demand  and  shall 
then  treat  any  remaining  unauthorized 
increases  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured  Demand 
during  Peak  Period  hours,  before 
adjustment  for  power  factor,  that 
exceeds  the  demand  which  the 
purchaser  is  contractually  entitled  to 
take  during  the  billing  month  and  that 
cannot  be  assigned: 

(1)  To  a  class  of  power  which  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  a  type  of  power  which  the 
purchaser  acquires  from  sources  other 
then  BPA  and  which  BPA  delivers 
during  such  hour,  shall  be  billed: 

(1)  In  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2)  If  such  exhibit  does  not  apply  or  is 
not  a  part  of  the  purchaser's  power  sales 
contract,  at  the  Rate  for  Unauthorized 
Increase,  based  on  the  amount  of  energy 
associated  with  the  excess  demand. 

b.  Unauthorized  Increase  in  Energy. 
The  amount  of  Measured  Energy  during 
a  billing  month  that  exceeds  the  amount 
of  energy  which  the  purchaser  is 
contractually  entitled  to  take  during  that 
month  and  that  cannot  be  assigned: 

(1)  To  a  class  of  power  that  BPA 
delivers  such  .T.onth  pursuant  to 
ccr.tracts  between  BP.'^  and  the 
purchaser;  or 

(2)  To  a  type  of  power  that  the 
purchaser  acquires  from  sources  other 
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than  BPA  and  that  BPA  dehvers  during 
such  month,  shall  be  billed: 

(1)  In  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract:  or 

(2)  As  unauthorized  increase  if  such 
exhibit  does  nut  apply  or  is  not  a  part  of 
the  purchasers  power  sales  contract. 

E.  Coincidental  Billing  Adjustment 

Purchasers  of  New  Resource  Firm 
Power  who  are  billed  on  a  coincidental 
basis  and  who  have  diversity  charges  or 
diversity  factors  specified  in  their  power 
sales  contracts  shall  have  their  charges 
for  billing  demand  adjusted  according  to 
the  provisions  of  section  III.C.4  of  the 
GRSPs.  Computed  requirements 
purchasers  are  not  subject  to  the 
Coincidental  Billing  Adjustment  for 
scheduled  power, 

F.  Outage  Credit 

Pursuant  to  the  conditions  specified  in 
section  7  of  the  General  Contract 
Provisions,  BPA  shall  provide  an  outage 
credit  to  any  purchaser  to  whom  BPA  is 
unable  to  deliver  the  full  billing  demand 
for  all  hours  during  the  billing  month 
due  to  an  outage  on  the  facilities  used 
by  BPA  to  deliver  New  Resouice  Firm 
Power.  Such  credit  shall  not  be  provided 
if  BPA  is  able  to  serve  the  purchaser's 
load  through  the  use  of  alternative 
facilities  or  if  the  outage  is  for  less  than 
30  minutes.  The  amount  of  the  credit 
shall  be  calculated  according  to  the 
provisions  of  section  III.C.2  of  the 
GRSPs. 

G.  Energy  Returns 

Any  purchaser  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchasers  estimated  computed  peak 
requirement  and  estimated  computed 
average  energy  requiiement  for  the 
billing  month  shall  be  subject  to  the 
following  surcharge  for  each  additional 
kilowatthour  so  returned: 

1.  3.93  mills  per  kilowatthour  for  the 
months  of  April  through  .November,  and 

2.  1.66  mills  per  kilowatthour  for  the 
months  of  December  through  March. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section.  7(j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  cu'-gories  to  the 
NR-85  rate  is  97.9  percent  Exchange  and 
2.1  percent  New  Resources. 

B.  The  forecastc  d  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19,5 
mills  per  kilowatthour. 


C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  Preference  Act 
[Pub.  L  8&-552).  the  Federal  Columbia 
River  Transmission  Act  and  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act. 

Schedule  SP-85 — Surplus  Firm  Power 
Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  Surplus  Firm  Power 
or  Capacity  to  be  used  either  for  release 
or  direct  consumption  Surplus  Firm 
Power  or  Capacity  may  be  sold  to 
entities  inside  and  outside  the  Pacific 
Northwest  as  well  as  outside  the  United 
States.  This  rate  schedule  shall  not 
apply  to  cuntiacts  for  which  rates  have 
been  negotiated  pursuant  to  section  7(1) 
of  the  Pacific  .Northwest  Electric  Power 
Planning  and  Consorvation  Act 
(Northwest  Power  Act).  In  addition,  this 
schedule  is  not  available  to  any  direct- 
service  industrial  purchaser  who  buys 
power  under  either  Schedule  IP-a5  or 
Schedule  Sl-85.  Schedule  SP-85 
supersedes  Schedule  SP-83  which  went 
into  effect  on  an  interim  basis  on 
November  1. 1983. 

Section  II.  Rate 

The  rate  for  Surplus  Firm  Power  shall 
be  mutually  agreed  upon  and 
contractually  specified  by  the  parties 
prior  to  delivery  of  the  power. 
Purchasers  buying  under  a  contract  that 
establishes  a  price  of  power  and  a 
quantity  of  power  to  be  purchased  for  a 
term  of  less  than  a  year  and  ending  on 
or  before  September  30, 1987,  may  buy 
at  either  the  Resource  Rate  or  the 
Contract  Rate.  Purchasers  buying  under 
a  contract  that  establishes  a  pnce  of 
power  and  a  quantity  of  power  to  be 
purchased  for  a  term  of  at  least  1  year  or 
terminating  after  September  30,  1987. 
shall  buy  at  the  Contract  Rate. 

A.  Resource  Rate 

A  Surplus  Firm  Power  rate  based  on 
the  cost  of  resources  shall  use  one  of  the 
following  as  the  basis  of  the  charge: 

1.  The  generation  and  U-ansmission 
costs  associated  with  providing  power 
from  one  or  more  Federal  system 
thermal  resources  to  the  contractually 
specified  point  of  delivery.  A  rate  based 
on  the  costs  of  thermal  resources  shall 
include  all  the  variable  costs  and  up  to 
100  percent  of  the  fixes  costs  associated 


with  generating  and  transmitting  such 
thermal  power. 

The  following  variable  costs,  if 
applicable,  shall  be  included  in  the 
determinatioc  of  a  rate  based  on  the 
cost  of  thermal  resources:  (a)  Total  fuel 
costs:  (b)  incremental  costs  of  labor  and 
supplies  required  for  operation  and 
maintenance  of  the  thermal  plant(s) 
providing  such  power  (c)  incremental 
adrrunistrative  and  general  expenses:  (d) 
taxes:  (e)  transmission  network  losses 
(to  be  pnced  at  the  incremental  cost  of 
the  fuel  required  to  gene.-ate  the  lost 
power):  and  (f)  any  other  related. costs 
associated  with  production  and 
tran.smission  of  such  thermal  power. 

The  fixed  costs  associated  with  the 
generation  and  transmission  of  such 
thermal  power  shall  include,  if 
applicable:  (a)  Debt  service;  (b)  capital 
additions;  (c)  taxes;  (d)  fixed 
administrative  and  general  expenses;  (e) 
fixed  operation  and  maintenance 
expenses:  (f)  insiu-ance  for  the  facilities 
used  in  the  production  and  transmission 
of  this  thermal  power:  and  [g]  any  other 
fixed  costs  associated  with  the 
generation  and  transmission  of  such 
thermal  power. 

Prior  to  delivery  of  this  thermal 
power,  BP.A  shall  determine  what 
portion  of  the  fixed  costs  listed  above 
shall  be  included  in  the  rate. 

2.  The  average  cost  of  exchange 
resources  of  one  or  more  utilities 
participating  in  the  residential  exchange 
plus  up  to  100^  of  the  associated 
transmission  expense: 

3.  The  average  costs  to  BPA  of  one  or 
more  power  purchases  plus  up  to  100% 
of  the  associated  transmission  expense: 

4.  The  average  costs  of  one  or  more 
types  of  resources  (thermal,  exchange, 
purchased  power)  plus  up  to  \00%  of  the 
associated  transmission  expense. 

B,  Contract  Rate 

For  contracts  that  refer  to  the 
Contract  Rate  in  this  rate  schedule  in 
determining  the  rate  for  Surplus  Firm 
Power,  the  following  rate  shall  apply: 

1.  Demand  Charge,  a.  S6.76  per 
kilowatt  of  billing  demand  occurring 
during  Peak  Period  hours  in  each  billing 
month. 

b.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Er.ergy  Charge,  a.  19.7  m.ills  per 
kilowatthour  of  billing  energy. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Contract  Demand  and  Contract  Energy, 
unless  otherwise  specified  in  the  power 
sales  contract. 
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Section  IV.  Adjustments  and  Special 
Provisions 

A.  Escalation  Factor 

The  SP-85  Contract  Rate  shall  be 
subject  to  change  each  October  1, 
beginning  October  1.  1987,  for  all 
contracts  that  extend  beyond  September 
30, 1987.  The  effective  rate  for  each  rate 
component  of  the  Contract  Rate  shall  be 
determined  according  to  one  of  the  two 
formulas  below.  Formula  1  shall  apply 
unless  otherwise  contractually  specified. 

l.Rate„  =  Rate„-,*  (1+ARG-,) 
where: 

Rate„  =  the  rate  in  the  fiscal  year  (Octobpr  1 
through  September  30)  for  which  the  SP- 
85  Contract  Rate  is  being  calculated; 
Rdte„-i  =the  rate  for  the  demand  component 
and  energy  component  of  the  SP-85 
Contract  Rate  in  the  previous  fiscal  year 
(yearn-l); 
ARG„-i  =the  weighted  average  armual  rate  of 
growth  (ARG)  in  the  cost  of  exchange 
resources  in  year  n  — 1  as  calculated  on 
October  1  in  year  n.  The  average  cost  of 
exchange  resources  shall  be  based  on  the 
average  system  costs  of  C.P.  National 
Corporation.  Idaho  Power  Company. 
Montana  Power  Company.  Pacific  Power 
&  Light  Company,  Portland  General 
Electric  Company,  Puget  Sound  Power  * 
Light  Company,  Utah  Power  &  Light 
Company,  and  Washington  Water  Power 
Company.  If  any  of  the  eight  utilities 
equalizes  rates  in  year  n-1.  pursuant  to 
section  10  of  the  Residential  Purchase 
and  Sale  Agreement,  the  calculation  of 
ARG  shall  not  reflect  the  average  system 
cost  of  such  utihty. 

2.  Rate„=Rate„-i  *1.07l 

where: 

Rdte„-therate  in  the  fiscal  year  (October  1 
through  September  30)  for  which  the  SP- 
85  Contract  Rate  is  being  calculated;  and 

Rate,-i  =  the  rate  for  the  demand  component 
and  energy  component  of  the  SP-85 
Contract  Rate  in  the  previous  fiscal  year 
(year  n-l); 

B.  Power  Factor  Adjustment 

The  adjustment  for  power  factor. 
when  specified  in  this  rate  schedule  or 
in  the  contract  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  III.C.l  of  the 
General  Rate  Schedule  Provisions.  The 
adjustment  shall  be  made  if  the  average 
leading  power  factor  or  average  lagging 
power  factor  at  which  energy  is  supplied 
during  the  billing  month  is  less  than  95 
percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater]  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 


C.  Extended  Peaking  and  Returned 

Energy  Surcharge 

Surcharges  for  extended  peaking  and 
returned  energy  (similar  to  those  listed 
in  sections  IV.E.  and  IV. F.  of  the  CF-85 
rate  schedule)  will  be  established 
pursuant  to  contract,  unless  BPA 
determines  that  appropriate  service 
provisions  established  in  the  contract 
make  these  unnecessary.  Billing  factors 
for  these  surcharges  will  be  established 
in  the  contract. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
SP-eS  rate  is  01  percent  FBS,  98.5 
percent  Exchange  and  1.4  percent  New 
Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act.  the  Regional  Preference  Act 
(Pub.  L.  88-552),  the  Federal  Columbia 
River  Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  SE-8S 
Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  Surplus  Firm 
Energy  to  be  used  either  for  resale  or 
direct  consumption.  Surplus  Firm  Energy 
may  be  sold  to  entities  inside  and 
outside  the  Pacific  Northwest  as  well  as 
outside  the  United  States.  This  rate 
schedule  shaH  not  apply  to  contracts  for 
which  rates  have  been  negotiated 
pursuant  to  section  7(1)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).  In  addition,  this  schedule  is  not 
available  to  any  direct-service  industrial 
purchaser  who  buys  power  either  under 
Schedule  IP-85  or  Schedule  SI-85. 
Schedule  SE-85  supersedes  Schedule 
SE-83  which  went  into  effect  on  an 
interim  basis  on  November  1. 1983. 

Section  II.  Rate 

29  mills  per  kilowatthour  of  billing 
energy. 


-Surplus  Firm  Energy 


Section  III.  Billing  Factors 

The  billing  energy  shall  be  determined 
as  provided  in  the  purchaser's  power 
sales  contract.  If  BPA  does  not  have  a 
power  sales  contract  in  force  with  a 
purchaser  or  if  the  contract  does  not 
specify  how  to  calculate  the  billing 
energy,  the  billing  energy  shall  be  the 
Measured  Energy. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Escalation  Factor 

Schedule  SE-85  shall  be  subject  to 
change  each  October  1,  beginning 
October  1, 1987,  f«)r  all  contracts  that 
extend  beyond  September  30, 1987.  The 
Change  in  the  SE-85  rate  shall  be 
determined  according  to  one  of  the  two 
formulas  below.  Formula  1  shall  apply 
unless  otherwise  contractually  specified. 

1.  Raten  =  Rate„-,*(l+ARG„-,) 
where: 

Rate  „  =  the  rate  in  the  fiscal  year  (October  1 
through  September  30)  for  which  the  SE- 
85  rate  is  being  calcualated: 

Rate„-i  =  the  SE-85  rate  in  the  previous  year 
n-l); 

ARG„-i  =the  weighted  average  annual  rate  of 
growth  (ARC)  in  the  cost  of  exchange 
resources  in  year  n-l  as  calculated  on 
October  1  in  year  n.  The  average  cost  of 
exchange  resources  shdU  be  based  en  the 
average  system  costs  of  C.  P.  National 
Corporation,  Idaho  Power  Company, 
Montana  Power  Company,  Pacific  Power 
&  Light  Company.  Portland  General 
Electric  Company.  Pi'.get  Sound  Power  & 
Light  Company.  Utah  Power  &  Light 
Company,  and  Washington  Power 
Company.  If  any  of  the  eight  utilities 
equalizes  rates  in  year  n-l  pursuant  to 
Section  10  of  the  Residential  Purchase 
and  Sale  Agreement,  the  calculation  of 
ARG  shall  not  reflect  the  average  system 
cost  of  such  utility. 

2.  Rate  =  Rate„-,*1.071 
where: 

Rate„-i  =the  rate  is  the  fiscal  year  (October 
1-September  30)  for  which  the  SE-85  rate 
is  being  calculated;  and 

RalBn-i  =the  SE-85  rate  in  the  previous  year 
(year  n-l). 

B.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.C.l  of 
the  General  Rate  Schedule  Brovisicns. 
The  adjustment  shall  be  made  if  the 
average  leading  power  factor  or  average 
lagging  power  factor  at  which  energy  is 
suuplied  during  the  billing  month  is  less 
than  95  percent. 

To  make  the  power  facto,  jdjustment. 
BPA  shall  increase  the  billing  energy  by 
one  percentage  point  of  each  percentage 
point  or  major  fraction  therefor  (0.5  or 
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greater)  by  which  the  average  leading 
power  factor  or  average  lagging  power 
factor  is  below  95  percent.  BPA  may 
elect  to  waive  the  adjustment  for  power 
factor  in  whole  or  in  part. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7f  j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
SE-85  rate  is  0.1  percent  FBS.  98.5 
percent  Exchange  and  1.4  percent  New 
Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  Preference  Act 
(Pub.  L.  88-552),  the  Federal  Columbia 
River  Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  .'\ct. 

Schedule  FD-85 — Firm  Displacement 
Power  Rat« 

Section  I.  A  vailability 

This  schedule  is  available  for  the 
contract  purchase  of  Firm  Displacement 
Power  and  Capacity  by  Pacific 
Northwest  utilities.  Firm  Displacement 
Power  and  Capacity  may  be  used  either 
for  resale  or  direct  consumption  within 
the  Pacific  Northwest,  to  replace  the 
output  of  firm  resources  exported  from 
the  region  on  a  firm  basis  for  a  period  of 
at  least  3  years.  The  amount  of  Firm 
Displacement  Power  or  Capacity  may 
not  exceed  the  planned  output  of 
resource(s)  identified  by  the  purchaser 
available  to  serve  extra-regional  load. 
BPA  may  limit  the  amount  of  Firm 
Displacement  Power  or  Capacity 
available  for  sale  under  this  rate 
schedule  to  the  amount  specified  as 
actually  serving  extra-regional  load  in 
the  contract  between  BPA  -nd  the 
utihty. 

Section  II.  Rate 

The  following  rate  shall  apply  to  sales 
of  Firm  Displacement  Power  and 
Capacity  through  June  30,  1990: 

A.  Demand  Charge 

1.  $5.92  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in  all 
billing  months. 


2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge 

22.2  mills  per  kilowatthour  of  billing 
energy. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Contract  Demand  and  Contract  Energy, 
unless  otherwise  specified  in  the 
contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Escalation  Factor 

The  FD-85  rate  shall  be  subject  to 
change  each  July  1,  beginning  July  1. 
1986.  The  effective  rate  for  each  rate 
component  of  the  FD-85  Rate  shall  be 
calculated  as  follows: 

1.  Rate„  =  Rate„-,*1.025 

where: 

Raten  =  fhe  rate  in  the  year  (July  1  through 

lune  30]  for  which  the  SE-BS  rate  is  being 

calculated;  and 
Rate„-i  =  the  demand  component  and  energy 

component  of  the  FE>-85  rate  in  the 

previous  year  (year  n-1). 

B.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  contract  shall  be  made  m 
accordance  with  the  provisions  of  both 
thib  section  and  section  III.C.l  of  the 
General  Rate  Schedule  Provisions 
(GRSPs.).  The  adjustment  shall  be  made 
if  the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
er.ergy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BP.'\  shall  increase  the  billing  energy  by 
one  percentage  point  of  each  percentage 
point  or  major  fraction  therefor  (0.5  or 
greater)  by  which  the  average  leading 
power  factor  or  average  lagging  power 
factor  is  below  95  percent.  BPA  may 
elect  to  waive  the  adjustment  for  power 
factor  in  whole  or  in  part, 

C.  Outage  Credit 

Pursuant  to  the  conditions  specified  in 
section  7  of  the  General  Contract 
Provisions  to  whom  BPA  is  unable  to 
deliver  the  full  billing  demand  for  all 
hours  during  the  billing  month  due  to  an 
outage  on  the  facilities  used  by  BPA  to 
deliver  Firm  Displacement.  Such  credit 
shall  not  be  provided  if  BPA  is  able  to 
serve  the  purchaser's  load  through  the 
use  of  alternate  facilities  or  if  the  outage 
is  for  less  than  30  miinutes.  The  amount 
of  the  credit  shall  be  calculated 
according  to  the  provisions  of  section 
III  C.2  of  the  GRSPs. 


D.  Extended  Peaking  and  Returned    . 
Energy  Surcharges 

Surcharges  for  extended  peaking  and 
returned  energy  (similar  to  those  listed 
in  sections  IV. E  and  IV. F  of  the  CF-85 
rate  schedule)  will  be  established 
pursuant  to  contract  unless  BPA 
determines  that  appropriate  service 
provisions  established  in  the  contract 
make  these  unnecessary  Billing  factors 
for  these  surcharges  will  be  established 
in  the  contract. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  spction  7(j)  of  the 
Northwest  Power  Act,  BPA  has  made 
the  following  determindlions: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
FD-85  rate  is  97.9  percent  Exchange  and 
2.1  percent  New  Resources. 

B.  TTie  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  fVeference  Act 
(Pub.  L.  88-552),  the  Federal  Columbia 
River  Transmission  System  Act,  and  the 
Pacific  Northwest  Electric  Power 
Plarjiing  and  Conservation  Act. 

Schedule  NF-85 — Nonfirm  Energy  Rate 

Section  I.  A  vailability 

This  schedule  is  avail^!)le  for  the 
contract  purchase  of  Nonfirm  Energy  to 
be  used  both  inside  and  outside  the 
Pacific  Northwest  as  \\t .'.  is  outside  the 
United  States.  This  sch-  ';uje  also 
applies  to  energy  deli\^'-«-d  for 
emergency  use  under  the  conditions  set 
forth  in  section  V.A.  of  'hr-  General  Rate 
Schedule  Provisions  iC.RSPs),  This  rate 
schedule  is  not  availabie  'or  the 
purchase  of  energy  that  BPA  has  a  firm 
obligation  to  supply  except  to  the  extent 
that  short-term  guarantees  are  agreed  to. 
nor  is  this  schedule  applicable  to 
contracts  for  which  rates  have  been 
r.egotiated  pursuant  to  Sec.  7(1)  of  the 
Pacific  .Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  The  availability 
of  Nonfirm  Energy  under  this  rate 
schedule  shall  be  determined  by  BPA. 
This  rate  schedule  supersedes  Schedule 
NF-83  which  went  into  effect  on  an 
interim  basis  on  November  1. 1983. 
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Section  II.  Rate 

A.  Market  Rates 

1.  Standard  Rate.  a.  21.0  mills  per 
kilowatthour  of  billing  energy  during 
Offpeak  Period  hours;  and 

b.  19.3  mills  per  kilowatthour  of  billing 
energy  during  Offpeak  Period  hours. 

2.  Displacement  Rates — a.  Variable 
Displacement  Rate.  The  rate  shall  be  the 
greater  of: 

(1)  75  percent  of  either: 

(a)  The  decremental  costs  in  mills  per 
kilowatthour  of  the  displaceable  thermal 
resource  or  end-user  load  with  alternate 
fuel  sources,  or 

(b)  The  rate  in  mills  per  kilowatthour 
associated  with  the  displaceable 
purchase  of  energy:  and 

(2)  11  mills  per  kilowatthour. 

b.  Fixed  Displacement  Rate.  (1)  7  mills 
per  kilowatthour  of  billing  energy  for 
displacement  of  coal-fired  resources  and 
end-user  load  with  alternate  fuel 
sources:  or 

(2)  3  mills  per  kilowatthour  of  billing 
energy  for  displacement  of  nuclear 
resources. 

3.  Incremental  Rate.  The  Incremental 
Rate  is  equal  to  the  Incremental  Cost  of 
power  plus  2.0  mills  per  kilowatthour. 
where  the  Incremental  Cost  is  defined 
as  all  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  that  BPA  would 
not  have  incurred  had  if  not  chosen  to 
produce  or  purchase  the  power  being 
sold  under  this  rate. 

B.  Contract  Rate 

The  Contract  Rate  is  16.6  mills  per 
kilowatthour  of  billing  energy. 

Section  III.  Billing  Factors 

The  billing  energy  for  power 
purchased  under  this  rate  schedule  shall 
be  in  the  Measured  Energy  unless 
otherwise  specified  in  the  power  sales 
contract. 

Section  IV.  Selection  of  the  AT-85  Rate 

Any  time  that  BPA  has  Nonfirm 
Energy  for  sale,  either  the  Standard 
Rate,  the  Variable  Displacement  Rate, 
the  Fixed  Displacement  Rate,  the 
Incremental  Rate,  or  a  combination  of 
these  rates  may  be  in  effect.  The 
Contract  Rate  may  apply  to  a  particular 
sale,  but  only  if  the  conditions  of  service 
are  consistent  with  all  the  provisions  of 
this  section. 

A.  Market  Rates 

1.  Standard  Rate.  The  Standard  Rate 
shall  apply: 

a.  Unless  the  purchaser  is  able  to 
demonstrate  that  its  Decremental  Cost  is 
less  than  the  applicable  Standard  Rate 
plus  2  mills  per  killowatthour, 


b.  When  BPA  does  not  seek  to  expand 
its  market  beyond  sales  being  made  at 
the  Standard  Rate;  or 

c.  To  nonfirm  energy  purchased 
pursuant  to  the  Relief  from  Overrun 
Exhibit  to  the  power  sales  contract. 

2.  Displacement  Rates — a.  Variable 
Displacement  Rate.  The  Variable 
Displacement  Rate  shall  apply  to 
purchasers  who  qualify  for  the  rate 
when  all  markets  have  been  satisfied  at 
the  Standard  Rate  and  BPA  seeks  to 
expand  its  sales  beyond  those  being 
made  at  the  Standard  Rate. 

To  qualify  for  the  Variable 
Displacement  Fate,  the  displaceable 
resource  or  displaceable  purchase  of 
energy  must  have  Decremental  Costs 
lower  than  the  applicable  Standard  Rate 
plus  2.0  mills  per  kilowatthour.  To 
qualify  for  the  Variable  Displacement 
Rate,  the  end-user  load  with  alternate 
fuel  source  mast  have  Decremental 
Costs  lower  t.han  the  applicable 
Standard  Rate  plus  4.0  mills  per 
kilowatthour.  End-user  loads  with 
alternate  fuel  sources  may  not  use  the 
Decremental  Cost  of  a  displaceable 
purchase  of  electricity  to  qualify  for  this 
rate. 

Decremental  Cost  of  a  displaced 
thermal  resource  or  end-user  load  with 
alternate  fuel  source  is  defined  as  all 
identifiable  costs  (expressed  in  mills  per 
kilowatthour)  that  the  purchaser  is  able 
to  avoid  by  purchasing  power  at  this 
rate,  rather  than  generating  the  power 
itself,  or  using  the  alternate  fuel. 

Decremental  Cost  of  a  displaced 
purchase  of  energy  is  defined  as  all 
identifiable  costs  to  serve  load 
(expressed  in  mills  per  kilowatthour) 
that  the  purchased  is  able  to  avoid  by 
choosing  not  to  purchase  the  energy. 

When  displacing  a  resource, 
purchasers  at  the  Variable  Displacement 
Rate  must  shut  down  or  reduce  the 
output  of  the  identified  displaceable 
resource  in  an  amount  equal  to  the 
amount  of  Variable  Displacement  Rate 
energy  purchased. 

When  displacing  a  purchase, 
purchasers  must  demonstrate  that  the 
purchase  has  been  reduced  and  that  the 
output  of  the  resource  being  purchased 
has  been  reduced  in  an  amount  equal  to 
the  amount  of  Variable  Displacement 
Rate  energy  purchased. 

b.  Fixed  Displacement  Rate.  When  all 
markets  have  been  satisfied  at  the 
Variable  "Displacement  Rate,  BPA  may 
make  additional  energy  available  at  the 
Fixed  Displacement  Rate  to  displace 
coal-fired  and  nuclear  resources  and 
end-user  alternate  fuel  sources.  To 
qualify  for  the  Fixed  Displacement  Rate: 

(1)  Coal-fired  and  nuclear  resources 
must  have  Decremental  Costs  lower 
than  13  mills  per  kilowatthour;  and 


(2)  End-user  loads  with  alternate  fuel 
sources  must  have  Decremental  Costs 
lower  than  15  mills  per  kilowatthour. 

Energy  will  be  made  available  at  3 
mills  per  kilowatthour  to  displace 
nuclear  resources  only  afier  all  markets 
have  been  satisfied  at  the  7  mills  per 
kilowatthour  rate. 

Decremental  Cost  is  defined  as  all 
identifiable  costs  (expressed  in  mills  per 
kilowatthour)  that  the  purcha.ser  is  able 
to  avoid  by  choosing  not  to  produce  the 
power  being  purchased  at  this  rate. 

When  displacing  coal-fired  and 
nuclear  resources,  purchasers  and/or 
end-users  of  energy  at  the  Fixed 
Displacement  Rate  must  shut  down  or 
reduce  the  output  of  the  identified 
displaceable  resource  in  an  amount 
equal  to  the  amount  of  Fixed 
Displacement  Rate  energy  purchased. 
The  purchaser  and/or  end-user  must 
own  and  operate  the  identified  resource 
or  be  able  to  control  the  generation  level 
of  the  resource  through  purchase  of  the 
resource's  variable  output. 

BPA  will  offer  Nonfirm  Energy  for  sale 
at  the  Fixed  Displacement  Rate  only  to 
displace  identified  qualified  resources 
and  end-user  alternate  fuel  sources. 

3.  Incremental  Rate.  The  Incremental 
Rate  shall  be  applied  to  sales  of  power: 

a.  That  is  produced  or  purchased  by 
BPA  concurrently  with  the  nonfirm  sale; 

b.  That  BPA  may  at  its  option  not 
produce  or  purchase;  and 

c.  That  has  an  Incremental  Cost 
greater  than  the  Standard  rate  less  2.0 
mills  per  kilowatthour. 

B.  Contract  Rate 

The  Contract  Rate  shall  apply  to  sales 
of  Nonfirm  Energy  pursuant  to  contracts 
(except  the  20-year  utility  power  sales 
contracts)  that: 

1.  Refer  to  this  rate  schedule  to 
determine  the  value  of  energy;  and 

2.  Do  not  specify  that  a  different 
nonfirm  rate  (Standard,  Variable 
Displacement,  Fixed  Displacement,  or 
Incremental)  will  apply. 

Section  V.  Delivery 

A.  Rate  of  Delivery 

BPA  shall  determine  the  rate  of 
delivery  for  Nonfirm  Energy  made 
available  by  BPA  under  this  rate 
schedule. 

B.  Guaranteed  Delivery 

A  surcharge  of  3.4  mills  per 
kilowatthour  sh,.ll  be  applied  for 
guaranteed  delivery  of  .Nonfirm  Energy 
at  the  Standard  Rite  and  the  Fixed 
Displacement  Rate  except  that  the 
Fixed  Displacrrnpn!  Rate  for 
displacement  of  nuclear  resources  shall 
not  include  this  surcharge. 
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On  the  second  and  last  working  day 
of  each  week,  or  more  often  if  BPA 
determines  that  it  is  appropriate,  BPA 
will  indicate  the  amounts  of  Nonfirm 
Enerjjy  available  for  delivery,  normally 
for  the  next  three  or  four  days,  on  a 
guaranteed  basis.  On  the  second 
working  day  of  each  week  BPA  will 
indicate  the  daily  or  hourly  amounts 
that  it  is  willing  to  gufcrantee  throvigh  at 
least  the  Friday  immediately  following. 
On  the  last  working  day  of  each  week 
BPA  will  mdicate  the  amoun's  it  is 
willing  to  guarantee  through  at  least  the 
Tuesday  immediately  following.  Such 
daily  or  hourly  amounts  may  be  as  small 
as  zero  or  as  much  as  all  the  .Nonfirm 
Energy  that  BPA  plans  to  offer  for  sale 
on  such  days. 

Scheduled  amounts  of  guaranteed 
Nonfirm  Energy  may  not  be  changed 
except: 

1.  When  BPA  and  the  purchaser 
mutually  agree  to  increase  or  decrease 
the  scheduled  amounts;  or 

2.  When  BPA  must  reduce  Nonfirm 
Energy  deliveries  in  order  to  serve  firm 
loads  because  of  unexpected  generation 
loss  in  the  Pacific  Northwest. 

Section  VI.  Unauthorized  Increase 
Adjustment 

BPA  may  apply  the  charge  for 
Unauthorized  Increase  to  any  purchaser 
of  Nonfirm  Energy  who  continues  to 
take  nonfirm  energy  from  BPA  after 
having  been  notified  by  BPA  that 
nonfirm  service  is  no  longer  available. 

A.  Rate  for  Unauthorized  Increase 
82,2  mills  per  kilowatthour. 

B.  Calculation  of  the  Amount  of 
Unauthorized  Increase 

The  amount  of  unauthorized  increase 
is  equal  to  the  number  of  kilowatthours 
that  are  delivered  to  a  purchaser  for  use 
by  the  nonfirm  load  following 
notification  that  BPA  is  no  longer  able  to 
supply  Nonfirm  Energy. 

Section  VII.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act.  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
NF-85  Standard  Rate  i;^  ':,tj.2  percent  FBS 
and  0.8  percent  ,\ew  Resources, 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 


Section  VIII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  Bonneville  Project 
Act.  the  Regional  Preference  Act  (Pub.  L. 
8&-552),  the  Federal  Columbia  River 
'I  ransmission  System  Act,  and  the 
Pacific  -Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  EB-85 — Energy  Broker  Rate 

Section  1.  AvciJabilily 

This  rate  schedule  may  be  applied  to 
both  sales  and  purchases  of  nonfirm 
energy  among  those  participants  in  the 
Western  Systims  Coordinating  Council 
(VVSCC)  Energy  Broker  System  between 
whom  agreements  for  energy 
transmission  have  been  transacted.  BPA 
shall  determine  the  availability  of 
energy  to  be  provided  under  this  rate 
schedule.  This  schedule  supersedes 
Schedule  EB-83,  which  went  into  effect 
on  an  interim  basis  on  November  1, 
1983, 

Section  II.  Rate 

The  following  formula  shall  be  used  in 
determining  the  rate  at  which  power  will 
be  sold  or  purchased  on  the  energy 
broken 


EB-«5= 


BP+SP 


where: 

EB-85  =  Energy  Broker  Rate. 
BP  =  Quoted  Buy  Price,  and 
SP  =  Quoted  Sell  Price 

The  Energy  Broker  will  identify 
potential  transactions  when  the  Sell 
Price  is  at  least  40  mills  per 
kilowatthour  less  than  the  Buy  Price. 
The  final  transaction  rate  for  brokered 
nonfirm  energy  will  be  based  on 
splitting  the  difference  between  the 
quoted  Buy  and  Sell  Prices,  with  the 
settlement  for  wheeling  charges  and 
energy  losses  determined  in  accordance 
with  Exhibit  A  of  the  VVSCC  Broker 
Transmission  Service  Agreement.  When 
a  transaction  involving  BPA  takes  place 
on  the  Energy  Broker  System,  the  BPA 
Buy  Price  and  BP.A  Sell" Price, 
respectively,  shall  be  defined  as  follows: 

A.  The  BPA  Buy  Price  is  the  estimated 
decremental  or  equivalent  expense  per 
kilowatthour  that  would  otherwise  have 
been  incuried  by  BPA  in  generating  or 
purchasi.ng  power  from  alternative 
sources  in  lieu  of  brokered  energy 
scheduled  for  delivery  to  BPA  during 
that  hour. 

B.  The  BPA  Sell  Price  is  the  estimated 
incremental  or  equiv  alent  expense  per 
kilowatthour  that  would  be  incurred  by 


Dr,-\  in  supplying  broker  identified 
energy  sc  heduled  for  delivery  during 
such  hour  to  the  buyer  from  resources 
that  are  available  to  supply  power 
during  that  hour  as  determined  by  BPA. 

Section  III.  Billing  Factors 

The  billing  energy  for  power 
purchased  under  this  rate  schedule  shall 
be  the  Measured  Energy  unless 
otherwise  specified  m  the  power  sales 
contract. 

Section  IV.  Delivery 

BPA  shall  determine  the  rate  of 
delivery  for  Energy  Broker  energy  made 
available  by  BPA  under  this  rate 
schedule. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
.Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  cost  contribution  of  different 
resource  categories  to  the  EB-85  rate  is 
based  upon  the  specific  resource(s) 
offered  during  the  scheduled  time  of 
sale. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditions  is  19.5 
mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour  after  the  displacement  by 
BPA's  available  secondary  energy. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  Preference  .^ct 
(Pub.  L.  88-552).  the  Federal  Columbia 
River  Transmission  System  Act.  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Schedule  RP-85 — Reserve  Power  Rate 

Section  I.  A  vol  lability 

This  schedule  is  available  for  the 
purchase  of  power: 

A.  In  cases  where  a  purchasers  pcwr-r 
sales  cont.'-act  states  that  the  rate  for 
Reserve  Power  shall  be  applied: 

B.  For  which  BPA  determines  no  other 
rate  schedule  is  applicable;  and/or 

C.  To  serve  a  purchaser's  firm  power 
loads  in  circumstances  where  BPA  does 
not  have  a  power  sales  contract  in  force 
with  such  purchaser,  and  BPA 
detc-ni.nes  that  this  rate  should  be 
applied.  This  rate  schedule  may  be 
applied  to  power  purchased  by  entities 
outside  the  United  States. 

This  rate  schedule  supersedes 
Schedule  RP-83  which  went  into  effect 
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on  an  interim  basis  on  November  1, 
1983. 

Section  If.  Rate 

A.  Demand  Charge 

1.  $7.87  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 
the  billing  months  December  through 
April. 

2.  $2.16  per  kilowatt  of  billing  demand 
occurring  during  Peak  Period  hours  in 
the  billing  months  May  through 
November. 

3.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge 

1.  25.3  mills  per  kilowatthour  of  billing 
energy. 

Section  III.  Billing  Factors 

The  factors  to  be  used  in  determining 
the  billing  for  power  purchased  under 
this  rate  schedule  are  as  follows: 

A.  Billing  Demand 

If  applicable,  the  billmg  demand  shall 
be  the  Contract  Demand  as  specified  in 
the  power  sales  contract.  Otherwise  the 
billing  demand  shall  be  the  Measured 
Demand  as  adjusted  for  power  factor. 

B.  Billing  Energy 

The  billing  energy  shall  be  the 
Contract  Demand  multiplied  by  the 
number  of  hours  in  the  billing  month,  if 
use  of  the  Contract  Demand  for 
determining  billing  energy  is  specified  in 
the  power  sales  contract.  Otherwise  the 
billing  energy  for  such  purchasers  shall 
be  the  Measured  Elnergy. 

Section  IV.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.C.l  of 
the  General  Rate  Schedule  Provisions. 
The  adjustment  shall  be  made  if  the 
average  leading  power  factor  or  average 
lagging  power  factor  at  which  energy  is 
supplied  during  the  billing  month  is  less 
than  95  percent.  To  make  the  power 
factor  adjustment,  BPA  shall  increase 
the  billing  demand  by  one  percentage 
point  for  each  percentage  point  or  major 
fraction  thereof  (0.5  or  greater)  by  which 
the  average  leading  power  factor  or 
average  lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act  BPA  has  made 
the  following  determinations: 


A.  The  RP-85  rate  is  not  based  on  the 
embedded  cost  of  resources 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under  less 
than  average  water  conditioins  is  19.5 
mills  per  kilowatthour. 

C.  The  foreccisted  cost  of  resources  to 
meet  load  growth  is  30.8  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Regional  Preference  Act 
(Pub.  L  88-552),  the  Federal  Columbia 
River  Tran.smission  System  Act.  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

Outline  for  General  Rate  Schedule 
Provisions 

I.  Adoption  of  Revised  Schedules  and 

General  Rate  Schedule  Provisions 

A.  Approval  of  Rates 

B.  General  Provisions 

C.  Reorganization  of  the  Wholesale 
Power  Rp»e  Schedules  and 

General  Rate  Schedule  Provisions 

1.  Reorganization  of  the  Wholesale 
Power  Rate  Schedules 

2.  Reorganization  of  the  General  Rate 
Schedule  Provisions  (GRSPs) 

II.  Types  of  BPA  Service 

A.  Priority  Firm  Power 

B.  New  Resource  Firm  Power 

C.  Industrial  Firm  Power 

D.  Special  Industrial  Power 

E.  Auxiliary  Power 

F.  Firm  Capacity 

G.  Surplus  Firm  Power 
H.  Surplus  Firm  Energy 

I.  Firm  Displacement  Power 
|.  Nonfirm  Ene."gy 
K.  Energy  Broker  Energy 
L  Reserve  Power 

III.  Billing  Factors  and  Billing 

Adjustments 

A.  Billing  Factors  for  Demand 

1.  Measured  Demand 

a.  Metered  Demand 

b.  Scheduled  Demand 

2.  Ratchet  Demand 

3.  Contract  Demand 

4.  Computed  Peak  Requirement 

5.  Computed  Average  Energy 
Requirement 

6.  Operating  Demand 

7.  Curtailed  Demand 

8.  Restricted  Demand 

9.  Auxiliary  Demand 

10.  BPA  Operating  Level 

11.  Customer  Charge  Demand 

12.  Plant  Capacity  Demand 

13.  Forecasted  Demand 

14.  Distributed  Demand 

15.  Committed  Demand 

B.  Billing  Factors  for  Energy 


1.  Measured  Energy 

a.  Metered  Energy 

b.  Scheduled  Energy 

2.  Computed  Energy  Maximum 

3.  Commited  Energy 

4.  Contract  Energy 

C.  Billing  Adjustments 

1.  Power  Factor  Adjustment 

2.  Outage  Adjustment 

3.  Low  Density  Discount 

a.  Basic  LDD  Principles 

b.  Eligibility  Criteria 

c.  Discounts 

4.  Coincidental  Billing  Adjustment 

5.  Exchange  Adjustment  Clause 

a.  Calculation  of  the  Exchange 
Adjustments 

b.  Implementation  of  tne  Exchange 
Adjustment 

c.  Provisions  for  Final  Adjustment 

6.  Supply  System  Adjustment  Clause 

a.  Calculation  of  the  Supply  System 
Adjustment 

b.  Implementation  of  the  Supply 
System  Adjustment 

D.  Billing-Related  Definitions 

1.  Peak  Period 

2.  Offpeak  Period 

IV.  Other  Definitions 

A.  Restriction  of  Deliveries 

B.  Computed  Requirements 
Purchasers 

1.  Designation  as  a  Computed 
Requirements  Purchaser 

2.  Purpose  of  the  Computed 
Requirements  Designation 

3.  Definitions  and  Terms  Relating  to 
Computed  Requirements  Purchasers 
with  Power  Sales  Contracts 
Executed  Prior  to  December  5, 1980 

a.  General  Principles 

b.  Determination  of  Assured 
Capability 

V.  Application  of  Rates  Under  Special 

Circumstances 

A.  Energy  Supplied  for  Emergency  Use 

B.  Construction,  Test  and  Start-up, 
and  Station  Service 

C.  Application  of  Rates  During  Initial 
Operation  Period — 

Transitional  Service 

1.  Eligibility  for  Transitional  Services 

2.  Calculation  of  the  Daily  Demand 

3.  Billing  for  Transitional  Services 

D.  Changes  in  DSIs  Operating  Level 

E.  Application  of  the  Industrial 
Incentive  Rate 

1.  Industrial  Incentive  Rate  Feasibility 
Study 

2.  Contractual  Arrangements  Relating 
to  Implementation  of  the  Industrial 
Incentive  Rate. 

3.  Industrial  Incertive  Rate 
Implementation  Procedure 

VI.  Billing  Information 

A.  Determination  of  Estimated  Billing 
Data 

B.  Billing  for  New  Large  Single  Loads 
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C.  Adjustment  of  Measured  Demand 
to  Arrive  at  Billing  Demand 

D.  Billing  Month 

E.  Payment  of  Bills 

1.  Computation  of  Bills 

2.  Estimated  Bills 

3.  Due  Date 

4  Late  Payment 
5.  Disputed  Billings 

General  Rate  Schedule  Provisions 
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1983,  and  July  1. 1985,  are  deemed  to 
refer  to  the  section  in  these  revised 
GRSPs  indicated  in  the  listing  below 


Section  I.  Adoption  of  Revised  Rate 
Schedules  and  General  Rate  Schedule 
Provisions 

A.  Approval  of  Rates 

These  rate  schedules  and  General 
Rate  Schedule  Provisions  GRSPs)  shall 
become  effective  following  confirmation 
and  approval  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  If  the 
rates  and  GRSPs  are  first  approved  on 
an  interim  basis,  they  shall  not  be 
considered  final  until  the  FERC  has 
issued  an  order  confirming  and 
approving  them  on  a  final  basis 

B.  General  Provisions 

BPA's  Wholesale  Power  Rate 
Schedules  and  associated  General  Rate 
Schedule  Provisions  (GRSPs)  that  are 
effective  July  1, 1985,  supersede  in  their 
entirety  BPA's  Wholesale  Power  Rate 
Schedules  and  GRSPs  effective 
November  1, 1983.  The  revised 
schedules  and  provisions  shall  be 
applicable  to  every  BPA  contract, 
including  contracts  executed  prior  to 
and  subsequent  to  enactment  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(.Northwest  Power  Act). 

C.  Reorganization  of  the  Wholesale 
Power  Rate  Schedules  and  General  Rate 
Schedule  Provisions  (GRSPs) 

1.  Reorganization  of  the  Wholesale 
Power  Rate  Schedules.  All  references  in 
the  industrial  power  sales  contract  to 
section  4  of  the  rate  schedules  for 
Industrial  Firm  Power  shall  be  deemed 
to  refer  to  the  section  in  such  schedules 
entitled  "Billing  Factors." 

2.  Reorganization  of  the  General  Rate 
Schedule  Provisions  (GRSPs).  A  major 
restructuring  of  the  GRSPs  took  place 
effective  with  BPA's  1983  wholesale 
power  rates.  Contractual  and  other 
references  to  sections  in  GRSPs 
associated  with  earlier  ^rA  rates 
deemed  to  be  changed  to  the  new 
organization  and  numbering  system  as 
of  November  1, 1983.  when  the  1983 
rates  were  adopted  Those  changes  are 
not  reiterated  herein.  Only  those 
changes  effective  with  these  new  GRSPs 
are  indicated  in  the  table  below. 

References  to  sections  in  those  GRSPs 
that  were  in  effect  between  November  1, 


rmt 

Old 
GRSPs 
Section 

No 

New 
GRSPs 
Section 

No 

P-XJnty  frrr.  Power        _... 

Ne*  Resource  Prm  Poww 

ILA_ 

II.B _... 

H.C 

N/A 
H-O 

IIA 
II B 

iixlustnai  Finn  PnnMr               

So«rMJ  irmiixmal  Pcm   , 

N.C 
II.O 

AuxUMry  fntKu 

n£ 

f  im  rjlfi«ri«y                    

HF 

Surplus  firm  PonKBf _ _    . 

Surplus  Finn  Enerjy       

Finr,  Disptacemeot  Po«»6f _. 

Nonlirm  Energy     „.    .. 

II.F 

II.G 

N/A...      . 

I1.H 

U.I _„ 

N.Q 
II.H 
H.I 

nj 

II.K 

Reserve  Power      _, 

Measurea  Deniand. 

nj 

mxi 

N/A 

mA.2 

III.A.3 

Ill  A4 

1IIA6 

II0.7.    .„. 
111X8 

ttlAI 

Raicfiel  Osrnanri    

IHA2 

Cootracl  Oemanc                          

Compoted  Pe««  Ftequremont  

IIIA.3 
IIIA4 

Cornputea  Ayerage  E-wgy  Require- 
ment 
OoeratmQ  Den^erw 

Cunaiec  Demand 

Restrxrted  Demand _.. 

IIIA.S 

HIAS 
IIIA.7 
UIAB 

Aurliary  Dorriand    

SPA  Operatmg  Le»ei    „ 

Customer  Cfwirge  Demand 

IIIA9 

N/A™ 

N/A 

IIIA9 
IIIA10 
III  A.11 

Plan!  Caoaoty  Demand  .._ „ 

Forecastea  OemarW     

Oistnbulea  Demand 

N/A 
N/A 
N/A... 

IIIA10 

MI.B  1 

III.BJ 

HI.B.3 

N/A„... 

IH.C.1 

N/A... 

III  At  2 
IIIA13 
IIIA14 

Commmec  Demand _ 

Measured  Energy 

Computed  Energy  Maximum ..._ 

ComrrntteO  Energy         

III  A  15 
III.B.1 
III.B.2 
IIIB3 

Contrad  Energy _ 

niB.4 

Power  Factor  Adiustmenl. 

Outage  Admstment             

ni.c.i 

IIIC2 

LOW  Density  Oncount                

N/A  ...    . 

INC  3 

Coincidental  BiHing  AdpustmeTt ..._ 

VlJk 

MIC  4 

Exchange  Adjustment  Qause    

Supply  System  Ad)ustmeor  Oaua* 

Conservation  Charge „_.. 

Peak  Penod     

Ottpea*  Penod  

IIIC.2 

IIIC.3  

III.C.4 

N/A 

N/A „ 

NA _.... 

IV.B _. 

V 

N/A 

IIIC5 

nice 

N/A 
III.0.1 
HI  0.2 

Restnction  o(  Dekvenes           

Computed    Reguiremertts    Purchas- 
ers 

Application  o«  Rates  Under  Special 
Qrcumstancas 

Changes  m  i  DSI's  Operating  Level 

IV.A 
IV.B 

v 

VD 

ApplicatKin  otf  the  Industnai  Incen- 

V.D  

V.E 

tive  Rata 
Determinatxxi  of   Estimated   Billing 

Data 
Billing  lor  New  Large  Single  u>8ds 

VI B    . 

VIA 

N/A  . 

VIB 

Adiustment    ot    Measured    Demand 

N/A 

VI.C 

to  Amve  at  BiHmg  Demand, 
Billing  Montfi       

VIC 

VI.D 

Payment  ot  Bi«s 

Computabor  ol  BMi _         

Estimated  BM 

Due  Dfltfl 

V1.D 

VI.D. „... 

\nD 

VI.D... 
VI.DVI.E.4.. 
VI.D 

VI.E 
VI.E.1 
VIX2 
VIE.3 

Late  Payment 

Disputed  BiHmg* „ 

VI  D* 

Section  II.  Types  of  BPA  Service 
A.  Priority  Firm  Power 

Priority  Firm  Power  is  electric  power 
that  BPA  will  make  continuously 
available  for  resale  to  ultimate 
consumers,  direct  consumption, 
construction,  test  and  start-up.  and 
station  service  by  public  bodies, 
cooperatives,  and  Federal  agencies. 
(Construction,  test  and  start-up.  and 
station  service  are  defined  in  section 
V.B  of  these  GRSPs.) 

Utilities  participating  in  the  exchange 
under  section  5(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 


Conservation  Act  (Northwest  Power 
Act)  may  purchase  Priority  Firm  Power 
pursuant  to  their  Residential  Purchase 
and  Sale  Agreements. 

In  addition,  BPA  may  make  fViority 
Firm  Power  available  to  those  parties 
participating  in  exchange  agreements 
specifying  use  of  the  Priority  Firm  Rate 
for  determining  the  amount  or  value  of 
power  to  be  exchanged. 

Power  purchased  under  the  Priority 
Firm  Power  Rate  Schedule  is  to  be  used 
to  meet  the  purchaser  s  actual  firm  load 
within  the  Pacific  Northwest  Such 
power  may  be  restricted  in  accordance 
with  the  Restriction  of  Deliveries  section 
of  these  GRSPs  (section  IV.A).  However, 
BPA  shall  not  restrict  Priority  Firm 
Power  until  Industrial  Firm  Power  has 
been  restricted  in  accordance  with  the 
provisions  of  section  U  C  of  these 
GRSPs. 

Any  increase  in  energy  consumption 
of  a  load  as  defined  in: 

1.  Section  3.(13)  of  the  Northwest 
Power  Act,  or 

2.  Section  8  of  any  BPA  utility  power 
sales  contract  executed  after  December 
5,  1980. 

shall  be  considered  New  Resource  Firm 
Power  and  shall  be  served  under  the 
New  Resource  Firm  Power  Rate. 

B.  New  Resource  Firm  Power 

New  Resource  Firm  Power  is  electric 
power  that  BPA  will  rr.ake  continuously 
available; 

1  For  any  new  large  single  load  as 
defined  in  Sec.  3.(13)  of  the  Northwest 
Power  Act  and  as  described  in  section  8 
of  any  BPA  utility  power  sales  contract 
executed  after  December  5.  1980, 

2.  For  firm  power  purchased  by 
investor-owned  utilities  pursuant  to 
power  sales  contracts  with  BPA.  and/or 

3.  For  construction,  test  and  start-up, 
and  station  service  for  facilities  owned 
and /or  operated  by  investor-owned 
utilities. 

New  Resource  Firm  Power  is  to  be 
used  to  meet  the  purchaser's  actual  firm 
load  within  the  Pacific  Northwest.  Such 
power  may  be  restricted  in  accordance 
with  the  Restriction  of  Deliveries  section 
of  these  GRSPs  (section  IV.A).  However, 
BPA  shall  not  restrict  .New  Resource 
Firm  Power  until  Industrial  Firm  Power 
has  been  restricted  in  accordance  with 
the  provisions  of  section  II. C  of  these 
GRSPs. 

C.  Industrial  Firm  Power 

Industrial  Firmi  Power  is  electric 
power  that  BPA  will  make  continuously 
available  to  a  direct-ser\ice  industrial 
purchaser  PSI)  pursuant  to  the  DSI's 
power  sales  contract  and  subject  to: 
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1.  The  restriction  appUcable  to 
deliveries  of  all  firm  power  pursuant  to 
the  Uncontrollable  Forces  and 
Ccntmuity  of  Service  provisions  of  the 
General  Contract  Provisions  of  the 
power  sales  contract,  and 

2.  The  restrictions  given  in  the 
Restriction  of  Deliveries  section  of  the 
power  sales  contract. 

D.  Special  Industrial  Power 

Special  Industrial  Power  is  electric 
power  which  BPA  will  make 
continuously  available  to  any  DSI 
purchaser  that  qualifies  for  the  Special 
Industrial  Power  Rate  pursuant  to 
section  7(d'jl2)  of  the  Northwest  Power 
Act.  This  power  is  siniilar  in  nature  to 
Industrial  Firm  Power,  but  is  subject  to 
greater  restriction  by  BPA.  Special 
IndustriaJ  Power  is  made  available  to 
the  qualifying  DSI  upon  adoption  of  and 
subject  to  an  agreement  modifying  their 
power  sales  contract. 

E.  Auxiliary  Power 

Auxiliary  Power  is  that  power  which 
a  DSI  purchaser  requests  and  which 
BPA  agrees  to  make  available  to  serve 
that  portion  of  the  DSI's  load  which  is  in 
excess  of  the  DSI's  Operating  Demand 
for  Industrial  Firm  Power  or  Special 
Industrial  Power. 

F.  Firm  Capacity 

Firm  Capacity  is  capacity  that  BPA 
assures  a  purchaser  will  be  available  in 
the  amount(s)  and  during  the  period(s) 
specified  in  the  power  sales  contract. 
The  energy  associated  with  this 
capacity  msut  be  returned  to  BPA.  Firm 
Capacity  may  be  restricted  pursuant  to 
the  Restriction  of  Deliveries  section  of 
these  GRSPs  (section  IV.A). 

G.  Surplus  Firm  Power 

Surplus  Firm  Power  is  firm  power  that 
BPA  assures  a  purchaser  will  be 
available  in  the  amount(s)  and  during 
the  period(s)  specified  in  the  power 
sales  contract.  BPA  will  make  Surplus 
Firm  Power  available  only  to  the  extent 
that  BPA  determines  that  it  has  firm 
power  in  excess  of  the  amount  required 
to  meet  BPA's  existing  contractual 
obligations  to  provide  firm  service. 
Surplus  Firm  Power  may  be  used  either 
for  resale  or  direct  consumption  by 
purchasers  both  inside  and  outside  the 
United  States.  Such  power  may, 
however,  be  restricted  pursuant  to  the 
Restriction  of  Deliveries  section  of  these 
GRSPs  (section  IV.A). 

H.  Surplus  Firm  Energy 

Surplus  Firm  Energy  is  firm  energy 
that  BPA  assures  a  purchaser  will  be 
available  in  the  amount(s)  and  during 
the  period(s)  specified  in  the  power 


sales  contract.  BPA  will  make  Surplus 
Firm  Energy  available  only  to  the  extent 
that  BPA  determines  that  it  has  fi.'-m 
energy  in  excess  of  the  amount  required 
to  meet  BP.A's  existing  contractual 
obligations  to  provide  firm  service. 
Surplus  Firm  Energy  may  be  used  either 
for  resale  or  direct  consumption  by 
purchasers  both  inside  and  outside  the 
United  States.  Such  energy  may, 
however,  be  restricted  pursuant  to  the 
Restriction  of  Deliveries  section  of  these 
GRSPs  (section  IV.A). 

I.  Firm  Displacement  Power 

Firm  Displacement  Power  is  power 
(capacity,  or  capacity  and  energy)  that 
is  sold  by  BPA  for  displacement  of  firm 
resources  on  a  planning  basis  by  Pacific 
Northwest  utilities  to  allow  the  sale  of 
those  resources  to  extra  regional 
customers  for  at  least  3  years,  consistent 
with  Pub.  L.  88^52  and  Pub.  L.  96-501. 
Capacity-only  Firm  Displacement  sales 
may  include  energy  return  provisions. 

J.  Nonfirm  Energy 

Nonfirm  Energy  is  energy  that  BPA 
supplies  or  makes  available  to  a 
purchaser  under  an  arrangement  that 
does  not  have  the  guaranteed 
continuous  availability  feature  of  firm 
power.  However.  Nonfirm  Energy  that 
has  been  purchased  under  a  guarantee 
provision  in  the  Nonfirm  Energy  Rate 
Schedule  shall  be  provided  to  the 
purchaser  in  accordance  with  the 
provisions  of  that  schedule  and  the 
applicable  power  sales  contract.  BPA 
may  make  Nonfirm  Energy  available  to 
purchasers  both  inside  and  outside  the 
Pacific  Northwest.  Purchasers  may  be 
located  outside  the  United  States  as 
well.  I 

K.  Energy  Broker  Energy 

Energy  Broker  Energy,  as  used  in 
BPA's  EB-S5  rate  schedule,  is  nonfirm 
energy  that; 

1.  BPA  p  irchases  from  the  Western 
Systems  Coordinating  Council  (WSCC) 
Energy  Broker  System  under  the  Energy 
Broker  Rate  Schedule,  or 

2.  BPA  makes  available  to  the  WSCC 
for  sale  to  WSCC  participants.  Power 
that  BPA  sells  to  WSCC  pariicipants  is 
subject  to  the  Restrictions  of  Deliveries 
section  of  these  GRSP  (section  IV.AJ. 

L.  Reserve  Power 

Reserve  Power  is  power  sold  to  a 
purchaser: 

1.  in  cases  where  the  purchaser's 
power  sales  contracts  states  that  the 
rate  for  Reserve  Power  shall  be  applied; 

2.  to  provide  service  when  no  other 
type  of  power  is  deemed  applicable; 
and/or 


3.  to  ser\e  the  pu.rchaser's  firm  power 
loads  under  circumstances  where  BPA 
does  not  have  a  power  sales  contract  in 
force  with  the  purchaser. 

Sales  of  Reserve  Power  are  subject  to 
the  Restriction  of  Deliveries  section  of 
these  GRSPs  (section  IV.A). 

Section  III.  Billing  Factors  and  Billing 
Adjustments 

A.  Billing  Factors  for  Demand 

1.  Measured  Demand.  The  purchaser's 
Measured  Demand  shall  be  determined 
in  the  manner  described  in  this  section 
unless  the  terms  of  a  power  sales 
contract  executed  after  December  5, 
1980,  provide  otherwise.  Measured 
Demand  shall  be  that  portion  of  the 
metered  and/or  scheduled  demand  that 
is  purchased  from  BPA  under  the 
applicable  rate  schedule.  For  those 
contracts  to  which  BPA  is  a  party  and 
that  provide  for  delivery  of  more  than 
one  class  of  electric  power  to  the 
purchaser  at  any  point  of  delivery,  the 
portion  of  each  60-minute  clock-hour 
integrated  demand  assigned  to  any  class 
of  power  shall  be  determined  pursuant 
to  the  power  sales  contract.  The  portion 
of  the  total  Measured  Demand  so 
assigned  shall  constitute  the  Measured 
Demand  for  each  such  class  of  power. 

The  Measured  Demand  shall  be 
determined  from  the  metered  demand 
and/or  the  scheduled  demand,  as 
hereinafter  defined.  The  Measured 
Demand  shall  be  determined  either  on  a 
concidental  or  a  noncoincidental  basis, 
as  provided  in  the  purchaser's  power 
sales  contract. 

a.  Metered  Demand.  The  metered 
demand  in  kilowatts  shall  be  the  largest 
of  the  60-minute  cock-hour  integrated 
demands,  adjusted  as  specified  in  the 
power  sales  contract,  at  which  electric 
energy  is  delivered  to  a  purchaser: 

(1)  At  each  point  of  delivery  for  which 
the  metered  demand  is  the  basis  for 
determination  of  the  Measured  Demand, 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 

(3)  During  any  billing  period. 

Such  largest  integrated  demand  shall 
be  determined  from  measurements  made 
either  in  the  manner  specified  in  the 
power  sales  contract  or  as  provided  in 
section  IV.A  of  these  GRSPs.  In 
determining  the  metered  demand,  BPA 
shall  exclude  any  abnormal  integrated 
demands  due  to  or  resulting  from: 

(1)  Emergencies  or  breakdowns  on.  or 
maintenance  of,  the  Federal  system 
facilities,  and/or 

(2)  Emergencies  on  the  purchaser's 
facilities,  provided  that  such  facilities 
have  been  adequately  maintained  and 
prudently  operated,  as  determined  by 
BPA. 
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b.  Scheduled  Demand.  The  scheduled 
demand  in  kilowatts  shall  be  the  largest 
of  the  hourly  demands  at  which  electric 
energy  is  scheduled  for  delivery  to  a 
purchaser: 

(1)  To  each  system  for  which 
scheduled  demand  is  the  basis  for 
determmation  of  the  Measured  Demand, 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 

(3)  During  any  billing  period. 
Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  demand. 

2.  Ratchet  Demand.  The  Ratchet 
Demand  in  kilowatts  shall  be  the 
maximum  demand  established  during  a 
specified  period  of  time  either  during  or 
prior  to  the  current  billing  period.  The 
demand  on  which  the  ratchet  is  based  is 
specified  in  the  relevant  rate  schedule  or 
in  these  GRSPs.  For  utility  purchasers 
purchasing  under  the  PF  or  NR  rate 
schedules,  the  Ratchet  Demand  is  based 
on  the  highest  demand  during  prior 
billing  months.  For  the  purpose  of  daily 
demand  billing  for  DSI  and  utility 
purchasers  (see  section  V.C  of  these 
GRSPs),  the  Ratchet  Demand  is  basea 
on  the  demand  during  the  penod  in 
which  BPA  supplies  transitional  service 
When  the  Ratchet  Demand  is  used  as  a 
billing  factor,  BPA  shall  have  specified 
in  the  appropriate  schedules  and/or 
GRSPs: 

a.  The  period  of  time  over  which  the 
ratchet  shall  be  calculated, 

b.  The  type  of  demand  (Measured 
Demand,  Computed  Peak  Requirement, 
etc.)  to  be  used  in  the  calculation,  and 

c.  The  percentage  f'f  any)  of  that 
demand  which  will  be  used  to  calculate 
the  Ratchet  Demand. 

3.  Contract  Demand.  The  Contract 
Demand  shall  be  the  maximum  number 
of  kilowatts  that  the  purchaser  (utility, 
DSI.  or  other  entity)  agrees  to  purchase 
and  BPA  agrees  to  make  available, 
subject  to  any  limitations  included  in  the 
power  sales  contract.  BPA  may  agree  to 
make  deliveries  at  a  rate  in  excess  of 
the  Contract  Demand  at  the  request  of 
the  purchaser,  but  shall  not  be  obligated 
to  contmue  such  excess  deliveries.  Any 
contractual  or  other  reference  to 
Contract  Demand  as  expressed  in 
kiiowatthours  shall  be  deemed,  for  the 
purpose  of  these  GRSPs.  \u  rt'fer  to  the 
term  "Contract  Energy." 

4.  Computed  Peak  Requirement.  For 
purchasers  designated  to  purchase  on 
the  basis  of  computed  requirements 
under  power  sales  contracts  executed 
after  December  5, 1980,  the  Computed 
Peak  Requirement  shall  be  determined 
as  specified  in  the  purchaser's  power 
sales  contract.  That  specification  is 
provided  in: 


a.  Sections  16, 17(c),  and  17(f).  as 
adjusted  by  other  sections  of  the 
contract,  for  actual  computed 
requirements  purchasers. 

b.  Sections  16, 17(a),  and  17(f).  as 
adjusted  by  other  sections  of  the 
contract,  for  planned  computed 
requirements  purchasers,  and 

c.  Sections  16  and  17(b).  as  adjusted 
by  other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

For  computed  requirements 
purchasers  with  power  sales  contracts 
executed  prior  to  December  5. 1980,  the 
purchaser's  Computed  Peak 
Requirement  for  each  billing  month  shall 
be  the  largest  amount  during  such  month 
by  which  the  purchasers  actual  hourly 
system  demand,  excluding  any  loads 
otherwise  provided  for  in  the  contract, 
exceeds  its  assured  peaking  capability 
for  such  month,  as  determined  pursuant 
to  section  IV.B.3  of  these  General  Rate 
Schedule  Provisions. 

5.  Computed  A  verage  Energy 
Requirement.  For  computed 
requirements  purchasers  with  power 
sales  contracts  executed  after  December 
5,  1980,  the  Computed  Average  Energy 
Requirement  shall  be  determined  as 
specified  in  the  purchaser's  power  sales 
contract.  That  specification  is  provided 
in: 

a.  Sections  16,  17(c),  and  17(0.  as 
adjusted  by  other  sections  of  the 
contract,  for  actual  computed 
requirements  purchasers, 

b.  Sections  16,  17(a),  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract,  for  planned  computed 
requirements  purchasers,  and 

c.  Sections  16  and  17(b),  as  adjusted 
by  other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

For  computed  requirements 
purchasers  with  power  sales  comtracts 
executed  prior  to  December  5, 1980.  the 
purchaser's  Computed  Average  Energy 
Requirement  for  each  billing  month  shall 
be  the  amount  during  such  month  by 
which  the  purchaser's  actual  system 
average  load  exceeds  its  assured 
average  energy  capability,  as 
determined  pursuant  to  section  IV.B.3  of 
these  General  Rate  Schedule  Provisions. 

6.  Operating  Demand.  The  Operating 
Demand  is  that  demand  which  is 
established  by  the  DSI  purchaser  in 
accordance  with  section  5(b)  of  the 
DSI's  power  sales  contract.  Unless  the 
DSI  has  requested,  and  BPA  has 
granted,  an  Auxiliary  Demand,  the 
Operating  Demand  establishes  a  limit 
with  respect  to: 

a.  The  demand  which  the  purchaser 
may  impose  on  BPA  during  Peak  Period 
hours;  and 


b.  The  total  amount  of  energy  during  a 
billing  month  which  the  DSI  is  entitled 
to  purchase  from  BPA  urtder  the 
Standard  and  Premium  Industrial  Power 
Rates. 

Any  DSI  whose  Measured  Demand 
during  Peak  Period  hours  exceeds  the 
Operating  Demand  plus  the  Auxiliary 
Demand  (if  any)  for  the  billing  month 
shall  be  subject  to  unauthorized 
increase  charges  for  each  kilowatt  of 
unauthorized  increase  associated  with 
each  overrun.  Likewise,  a  DSI  shall  be 
subject  to  unauthorized  increase  charges 
to  the  extent  that  the  DSI's  energy 
purchases  for  the  billing  month  exceeds 
the  quantity  equal  to  the  number  of 
hours  in  the  billing  month  multiplied  by 
the  sum  of  the  Operating  Demand  and 
the  Auxiliary  Demand. 

7.  Curtailed  Demand.  A  Curtailed 
Demand  shall  be  the  number  of 
kilowatts  of  industrial  power  (Industrial 
Firm  Power  or  Special  Industrial  Power) 
during  the  billing  month  which  results 
from  the  DSI  purchaser's  request  for 
such  power  in  amounts  less  than  the 
Operating  Demand  therefor.  Each 
purchaser  of  industrial  power  may 
curtail  its  demand  according  to  the 
terms  of  its  power  sales  contract  (which 
permits  up  to  3  levels  of  Curtailed 
Demand  each  month).  However,  for  the 
purpose  of  applying  either  the  Industrial 
Firm  Power  Rate  or  the  Special 
Industrial  Power  Rate,  BPA  shall  permit 
each  DSI  to  submit  three  additional 
Curtailed  Demands  applicable  solely  to 
purchases  of  industrial  power  during  the 
Offpeak  Period  hours  during  the  billing 
month.  If  the  DSI  does  not  specifically 
designate  any  Curtailed  Demands  for 
the  Offpeak  Period  hours,  the  submitted 
Curtailed  Demands  shall  be  applied  to 
all  hours  of  the  day.  BPA  shall  base  its 
curtailment  charges  on  a  weighted 
average  for  all  Curtailed  Demands 
during  the  billing  month. 

8.  Restricted  Demand.  Restricted 
Demand  shall  be  the  number  of 
kilowatts  of  industrial  power  (either 
Industrial  Firm  Power  or  Special 
Industrial  Power)  that  results  when  BPA 
has  restricted  delivery  of  such  power  for 
one  (1)  clock-hour  or  more.  BPA  shall 
make  such  restrictions  according  to  the 
terms  of  the  purchasing  DSI's  power 
sales  contract.  In  a  given  billing  month. 
there  are  as  many  possible  levels  of 
Restricted  Demand  for  a  DSI  as  there 
are  number  of  restrictions. 

9.  .Auxiliary  Demand.  Auxiliary 
Demand  is  the  number  of  kilowatts  of 
Auxiliary  Power  that  a  DSI  requests  and 
that  BPA  agrees  to  make  available  to 
serve  a  portion  of  the  DSI's  load  during 
the  period  specified  in  the  DSI's  request. 
The  DSI  may  request  up  to  three  levels 
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of  Auxiliary  Demand  for  Peak  Period 
hours  and  three  additional  levels  for  the 
Offpeak  Period  hours  during  a  billing 
nponth.  Except  dunng  a  period  of 
restriction.  BPA  will  automatically 
approve  any  Auxiliary  Demand  if  the 
weighted  average  of  the  DSI's  Peak 
Period  and  Offpeak  Period  use  in  a 
given  day  is  equal  to  or  less  than  the 
purchaser's  Operating  Demand. 

If  BPA  agrees  to  a  request  for 
Auxiliary  Power  but  later  becomes 
unable  to  supply  such  demand,  the 
Restricted  Demand  for  Auxiiiar>'  Power 
shall  be  deemed  to  be  the  Auxiliary 
Demand  for  such  period  of  restriction. 
Auxiliary  Power  may  be  curtailed  by  the 
DSI  accordmg  to  the  provisions  of 
section  9(a)  of  the  DSI's  power  sales 
contract. 

BPA  shall  make  Auxiliary  Power 
available  to  Industrial  Firm  Power 
purchasers  at  the  Standard  Industrial 
Rate,  except  that  the  Industrial  Incentive 
Rate  shall  apply  if  the  DSI  is  making  its 
purchases  under  the  IP-85  Industrial 
Incentive  Rate.  Auxihary  Power  sales  to 
DSIs  purchasing  under  the  Special 
Industrial  Rate  will  be  made  only  at  the 
Standard  Special  Industrial  Power  Rate. 

10.  BPA  Operating  Level.  The  BPA 
Operating  Level  is,  for  the  purpose  of 
these  rate  schedules  and  GRSPs,  an 
hourly  amount  of  industrial  power 
(Industrial  Firm  Power  or  Special 
Industrial  Power]  for  a  DSI  purchaser 
that  is  equal  to  the  lowest  of  the 
following  demands  during  that  hour: 

a.  Operating  Demand  plus  Auxiliary 
Demand,  if  any; 

b.  Curtailed  Demand;  or 

c.  Restricted  Demand. 

The  weighted  average  BPA  Operating 
Level  for  the  DSI  can  be  determined  by 
summing  all  those  hourly  BPA  Operating 
Levels  and  dividing  by  the  number  of 
hours  in  the  billing  month 

Each  DSI  must  request  service  from 
BPA  for  each  billing  month  in 
accordance  with  the  terms  of  the  power 
sales  contract.  The  requested  level  of 
service  will  be  the  BPA  Operating  Level, 
provided  BPA  does  not  need  to  restrict 
the  DSI  and  provided  BPA  agrees  to 
supply  any  requested  Auxiliary 
Demand.  The  BPA  Operating  Level  is 
the  basis  for  determining  if  a  DSI  has 
incurred  an  unauthorized  increase. 

During  Peak  Period  hours  the  BPA 
Operating  Level  may  be  no  greater  than 
the  Operating  Demand  for  the  billing 
month  unless  the  customer  has 
requested,  and  BPA  has  agreed  to 
supply,  the  requisite  Auxihary  Demand. 

11.  Customer  Charge  Demand.  The 
Customer  Charge  Demand  is  established 
for  purposes  of  collecting  the  customer 
charge  in  the  IP-85  rate  schedule 
{Sections  II.A.l.,  II.B.l..  U.C.I.).  A 


Customer  Charge  Demand  is  determined  unless  BPA  receives  by  the  following 

on  an  individual  industrial  plant  basis.  dates  a  schedule  of  Distributed  Demand 

For  the  direct-service  industrial  preferred  by  the  DSI  for  each  month: 

purchasers  operating  more  than  one  July  1, 1985,  for  Period  A,  and  September 

plant,  the  total  amount  billed  for  the  30. 1986,  for  Period  B. 
customer  charge  will  be  determined  by  The  determination  of  the  Distributed 

summing  the  amount  of  the  customer  Demand  for  each  month  of  each 

charge  computed  for  each  plant.  For  subpenod  must  be  such  that  the  average 

purposes  of  levying  the  customer  charge,  of  the  Distributed  Demands  equals  the 

the  direct-service  industrial  plants  have  Forecasted  Demand  for  the  subperiod.  If 

been  separated  into  two  rate  subclasses  ,he  rate  period  extends  beyond  October 

based  on  plant  capacity.  Those  plants  i,  iggy.  BPA  shall  permit  the  DSI  to 

with  a  plant  capacity  greater  than  100  submit  Distributed  Demands  for  the 

megawat  s  are  large  direct-service  additional  months  of  the  rate  period, 

industrial  plants^  Those  plants  with  a  provided  that  the  average  of  those 

plant  capacity  of  100  megawatts  or  less  demands  is  equal  to  the  Forecasted 

are  small  direct-service  industrial  Dgn^a^d  for  subperiod  B.  During  each 

19  D/^„»/- ^»    n         jni     .  subperiod.  BPA  Will  permit  the  DSI  to 

CananS  DpS  ^^^Tl,     h'"'  ,    f        '"^'^^  ""^  adjustmenUo  the  submifted 
Capacity  Demand  is  the  h  ghesf  evel  of       n;o«,.;k...«^  ri  „     j      u  j  i    r     »i. 

demand  an  industrial  planfis  capable  of      °  h"  „  *H  Q  T^      ?       "^      v'  ?\  ii 
using  under  normal  operations.  The  AZ,'^  ^"'^  ad.ustment  which  shall 

current  Plant  Capacity  Demand  for  large      ?>f A  ,      r ,     T""''  ■'^'?  ^2d!^'  ^""^ 
direct-service  industrial  plants  is  ?",  J"'"  of  its  submission  to  BPA,  may 

published  herein:  not  be  retroactive  and  must  also 

comport  with  the  requirement  that  the 
average  of  all  Distributed  Demands  for 
the  subperiod  equal  the  Forecasted 
Demand. 

15.  Committed  Demand  Committed 
Demand  is  the  number  of  kilowatts  of 
Industrial  Firm  Power  that  BPA  agrees 
to  supply  and  that  a  DSI  customer 
agrees  to  purchase  on  a  take-or-pay 
basis  under  the  Industrial  Incentive 
Rate.  The  Committed  Demand  must  be 
established  at  a  level  greater  than  or 
equal  to  90%  of  tl  e  purchaser's  BPA 
Operating  Level  on  the  day  that  BPA 
first  publishes  its  feasibility  study 
regarding  implementation  of  the 
13.  Forecasted  Demand.  Forecasted  Industrial  Incentive  Rate.  The 

Demand  is  the  demand  level  forecasted       Committed  Demand  shall  be  established 
in  the  development  of  BPA's  rates.  The         by  written  agreement  with  each  DSI 
Forecasted  Demands  for  small  direct-  electing  to  purchase  on  this  basis.  A 

service  industrial  plants  have  been  purchaser  may  specify  up  to  three  levels 

established  herein  for  Period  A  (July  1,         of  Committed  Demand  for  each  billing 
1985  through  Sept.  30, 1986),  Period  B  month  for  Peak  Period  hours  and  three 

(Oct.  1. 1986  through  Sept.  30. 1987).  and       additional  levels  of  Offpeak  Period 
Period  C  (Oct.  1, 1987  through  the  next  hours. 

Rate  Adjustment  Date). 


1 

Plant 

capacity 

<Jeman(>(MW) 

a  Alunwtum  Company  el  Amwica 

(1)  Vancoww        „ 

(2)  Wenaicnee       „                 

246 
222 

b.  Afco  Meiais  Comoany   

C.  IntSKX  Aiuminom  Co«npany _... 

d  Kaaer  AJumunum  aiM  Chen»cal  Corpora- 
tioo 

(DMead 

(2)  Tacoma  

e  Martin  Manena  Aluminum.  Inc. 

325 
450 

466 
154 

(1)  The  Dalles „ 

154 

(2t  GoKlenruiifl                    

293 

1  Reynoios  Meuis  Cotripan^ 

(1)  LOf¥}vie»r    .                           , 

419 

12)  Trtxjtaam 

267 

Forecasted 

demanos 


a.  The  Cartxxundu*^!  Comoany....™... ., 

b.  Georgia- Pacitic  CortxyB! ion.. „„.„.._ 

c  Giinxxe  STee*  Gortjorason 

d.  Oregon  Metallurgical  torcoration  

a  Pacrfic  Canxae  ana  Alloys  Comparty 

f  Pennwatt  Corporation. 

g.  Port  Townsend  °aDef  Corporatioo 

h.  AluTTKnum  Comoany  of  America  (1) 

Nonnwest  Alloys 
I   Kaiser  Aiummum  &  Ctiemtcal  Cortipa- 
ny  (1)  Kaiser  RoMiog 


14.  Distributed  Demand.  The 
Distributed  Demand  shall  be  equal  to 
the  Forecasted  Demand  in  each  month. 


B.  Billing  Factors  for  Energy 

1.  Measured  Energy.  The  purchaser's 
Measured  Energy  shall  be  determined  in 
the  manner  described  in  this  section 
unless  the  terms  of  a  power  sales 
contract  executed  after  December  5, 
1980,  provide  otherwise.  Measured 
Energy  shall  "be  that  portion  of  the 
metered  and/or  scheduled  energy  that  is 
purchased  from  BF  \  under  the 
applicable  rate  scht-iiiiie.  For  those 
contracts  to  which  EPA  is  a  party  and 
that  provide  for  delive.'-y  of  more  than 
one  class  of  electric  power  to  the 
purchaser  at  any  point  of  delivery,  the 
portion  of  each  eo-minute  clo  k-hour 
integrated  demand  assigned  to  any  class 
of  power  shall  be  determined  pursuant 


Federal  Register  /   Vol.  49.  No.  174  /  Thursday    September  6.  1984  /  N'otices 


35199 


to  the  power  sales  contract.  The  sum  of 
the  portions  of  the  demands  so  assigned 
shall  constitute  the  Measured  Energy  for 
each  such  class  of  power. 

The  Measured  Energy  shall  be 
determined  from  the  metered  energy 
and/or  the  scheduled  energy,  as 
hereinafter  defined. 

a.  Metered  Energy.  The  metered 
energy  for  a  purchaser  shall  be  the 
number  uf  kilowatthours  that  are 
recorded  on  the  appropriate  metering 
equipment,  adjusted  as  specified  in  the 
power  sales  contract,  and  delivered  to  a 
purchaser: 

(1)  At  all  points  of  delivery  for  which 
metered  energy  is  the  basis  for 
determination  of  the  Measured  Energy 
and 

(2)  During  any  billing  period. 
The  metered  energy  shall  be 

determined  from  measurements  made 
either  in  the  manner  specified  in  the 
power  sales  contract  or  as  provided  in 
section  VI. A  herein. 

b.  Scheduled  Energy.  The  scheduled 
energy  in  kilowatthours  shall  be  the  sum 
of  the  hourly  demands  at  which  electric 
energy  is  scheduled  for  delivery  to  a 
purchaser: 

(1)  For  each  system  for  which 
scheduled  energy  is  the  basis  for 
determination  of  the  Measured  Energy, 
and 

(2)  During  any  billing  period. 
Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  energy. 

2.  Computed Energy'Maximum.  The 
Computed  Energy  Maximum  equals  the 
product  of  the  number  of  hours  in  the 
billing  month  and  the  Computed 
Average  Energy  Requirement. 

3.  Committed  Energy.  Committed 
Energy  is  the  number  of  kilowatthours  of 
Industrial  Firm  Power  that  BPA  agrees 
to  supply  and  that  a  DSI  purchaser 
agrees  to  purchase  on  a  take-or-pay 
basis  under  the  Industrial  Incentive 
Rate.  The  Committed  Energy  shall  be 
established  by  written  agreement  with 
each  DSI  electing  to  purchase  on  this 
basis.  In  lieu  of  providing  a  kilowatthour 
figure.  BPA  may  permit  a  customer  to 
contractually  specify  the  load  factor  at 
which  the  Committed  Dcr.i..-iid  will  be 
purchased.  Such  load  factor  must  be  set 
at  a  level  no  less  than  85%. 

4.  Contract  Energy.  The  Contract 
Energy  shall  be  the  maximum  number  of 
kilowatthours  that  the  purchaser  (utility. 
DSI,  or  other  entity)  agrees  to  purchase 
and  BPA  agrees  to  make  available, 
subject  to  any  limitations  mcluded  in  the 
power  sales  contract. 


C.  Billing  Adjustments 
1.  Power  Factor  Adjustment.  The 


Average  Power  Factor = 


formula  for  determining  average  power 
factor  is  as  follows: 


Kilowatthours 


V  (Kiiowatlhoursj'-t- (Reactive  Kilovoltamperehours)' 


The  data  used  in  the  above  formula 
shall  be  obtained  from  meters  that  are 
ratcheted  to  prevent  reverse 
registration. 

When  deliveries  to  a  purchaser  at  any 
point  of  delivery  either: 

a.  Include  more  than  one  class  of 
power,  or 

b.  Are  provided  under  more  than  one 
rate  schedule  and  it  is  impracticable  to 
meter  the  kilowatthours  and  reactive 
kilovoltamperehours  for  each  class  or 
rate  schedule  separately,  the  average 
power  factor  of  the  total  deliveries  for 
the  month  will  be  used,  where 
applicable,  as  the  power  factor  for  all 
power  delivered  to  such  point  of 
delivery. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system.  BPA 
may,  unless  specifically  otherwise 
agreed,  restrict  deliveries  of  power  to  a 
purchaser  with  a  poor  power  factor. 
Such  restriction  may  be  made  to  a  point 
of  delivery  or  to  a  purchaser's  system  at 
any  time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below  75 
percent. 

2.  Outage  Adjustment.  To  the  extent 
that  BPA  is  unable  to  provide  full 
service  to  a  purchaser  during  the  billing 
month  as  a  result  of  interruptions  in 
service  due  to  reasons  cited  in  the 
General  t;ontract  Provisions.  BPA  shall 
adjust  the  charges  for  billing  demand  for 
such  purchaser  ot  reflect  BPA's  inability 
to  provide  full  service,  provided  such 
adjustment  is  mandated  by  the 
purchaser's  power  sales  contract.  The 
adjustment  is  mandated  on  a  point  of 
delivery  basis  and  is  not.  therefore. 
applied  to  coincidentally-billed  points  of 
delivery  unless  the  outage  occurs  over 
all  points  on  the  purchaser's  system 
which  are  coincidentally  billed. 

To  compute  the  adjustment,  BPA  shall 
determine  the  monthly  demand 
charge(s)  for  the  point(s)  of  delivery 
where  the  outage(s)  occurred,  multiply 
by  the  number  of  hours  of  outage,  and 
divide  by  the  total  number  of  hours  in 
"the  billing  month.  For  partial  outages 
(such  as  an  outage  on  one  feeder  in  a 
substation  with  several  feeders).  BPA 
shall  determine  an  equivalent 
interruption  in  order  to  arrive  at  the 


number  of  hours  to  be  used  in  the 
calculation  of  the  credit, 

3,  Law  Density  Discount — a  Bcs:c  ' 
LDD  Principles-  A  predetermined 
discount  shall  be  applied  each  billing 
month  to  the  charges  for  all  power 
purchased  under  the  Priority  Firm  Power 
Rate  Schedule  by  eligible  purchasers  as 
defined  in  section  b.  below.  The 
discount  shall  be  calculated  on  an 
annua!  basis  and  shall  become  effective 
with  the  first  billing  period  in  the 
calendar  year.  The  level  of  the  discount 
shall  be  determined  from  the  following 
ratios: 

(1)  The  purchaser's  total  electric 
energy  requirements  during  the  previous 
calendar  year  (the  purchaser's  firm 
sales,  nonfirm  sales,  sales  for  resale, 
and  associated  losses)  divided  by  the 
value  of  the  purchaser's  depreciated 
electric  plant  (excluding  generation 
plant)  at  the  end  of  such  year,  and 

(2)  The  average  number  of  residential 
consumers  during  the  previous  calendar 
year  divided  by  the  number  of  pole 
miles  of  distribution  line  at  the  end  of 
such  year. 

These  calculations  shall  be  based  on 
data  provided  in  the  purchaser's 
December  financial  and  operating  • 
report.  "Residential  consumers"  shall 
include  both  annual  and  seasonal 
consumers,  but  non-residential 
consumers  (such  as  bams,  sheds,  and 
pumps)  reported  in  the  residential 
category  for  accounting  purposes  may 
be  excluded,  pro\"iding  the  purchaser 
submits  a  listing  of  all  non-residentia! 
account  numibers  to  BPA  at  the  time  that 
the  annual  submission  is  first  miade. 

In  calculating  these  ratios  BPA  shall 
use  data  pertaining  to  the  purchaser's 
entire  electric  utility  system  within  the 
region.  Results  of  the  calculations  shall 
not  be  rounded 

Customers  who  have  not  provided 
BP.'\  with  all  four  requisite  pieces  of 
annual  data  (see  a.(l)  and  a. (2)  above) 
by  June  30  of  each  year  shall  be 
assumed  to  be  ineligible  for  the  LDD 
effective  with  their  first  complete  billing 
period  of  following  June  1  of  that  year. 
(BPA  shall  continue  to  use  LDD  data 
from  the  previous  year  up  to  June  30  and 
shall  make  any  necessary  retroactive 
adjustments  once  the  new  data  have 
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beeo  processed.]  Data  received  after 
June  30  shall  be  used  to  calculate  an 
LDD  to  be  applied  only  to  power  bills 
computed  and  issued  for  months 
subsequent  to  receipt  and  processing  of 
the  initial  data  and  to  power  bills  for  the 
previous  January  through  June  period, 
unless  the  purchaser  has  requested,  and 
BPA  has  agreed  to.  a  waiver  of  this 
provision.  Revisions  to  the  data  used  to 
calculate  the  amount  of  the  LDD  may  be 
made  by  the  purchaser  for  a  period  of  up 
to  two  years  from  the  first  day  to  which 
the  data  applies.  However,  such 
revisions  shall  not  apply  to  periods 
when  the  customer  was  ineligible  for  a 
discount  due  to  late  data  submission. 

b.  Eligibility  Criteria.  To  quality  for  a 
discount,  the  purchaser  must  meet  all 
five  of  the  following  eligibihty  criteria: 

(1)  The  purchaser  must  serve  as  an 
electric  utility  offering  power  for  sale  to 
ultimate  consumers; 

(2)  The  purchaser  must  agree  to  pass 
the  bene^ts  of  the  discount  through  to 
the  purchaser's  consumers  within  the 
region  served  by  BPA; 

(3)  The  purchaser's  kilowatthour  to 
investment  ratio  (Ration  3.a.(l))  must  be 
less  than  100; 

(4)  The  purchaser's  consumers  per 
mile  ratio  (Ratio  3.a.(2))  must  be  less 
than  10;  and 

(5)  The  purchaser  must  qualify  for  a 
discount  based  on  the  criteria  in  section 
c,  below. 

c.  Discounts.  The  purchaser  shall  be 
awarded  the  greatest  discount  for  which 
that  purchaser  qualifies.  The  discounts 
and  the  qualifying  criteria  for  those 
discounts  are  listed  below. 

(1)  Three  percent 

For  any  purchaser  for  whom: 

(a)  The  kilowatthour  to  investment 
ratio  is  equal  to  or  greater  than  25  but 
less  than  35;  or 

(b)  The  consumers  per  mile  ratio  is 
equal  to  or  greater  than  4  but  less  than  6. 

(2)  Five  percent 

For  any  purchaser  for  whom: 

(a)  The  kilowatthour  to  investment 
ratio  is  equal  to  or  greater  than  15  but 
less  than  25;  or 

(b)  The  consumers  per  mile  ratio  is 
equal  to  or  greater  than  2  but  less  than  4. 

(3)  Seven  percent 

For  any  purchaser  for  whom: 

(a)  The  kilowatt  to  investment  ratio  is 
less  than  15;  or 

(b)  The  consomers  per  mile  ratio  is 
less  thaa  2. 

4.  Coincidental  BUling  Adjustment. 
Purchasers  of  Priority  Firm  Power  and 
New  Resource  Firm  Power  shall  be 
billed  on  a  noncoinci dental  demand 
basis  for  power  piirchased  at  each  point 
of  delivery  under  tiie  applicable  rate 
schedule(s)  unless  the  power  sales 
contract  specifically  provides  for 


coincidental  demand  billing  among 
particular  points  of  delivery.  For  the 
purpose  of  these  rate  schedules  and 
GRSPs,  the  purchaser's  noncoincidental 
demand  is  the  sum  of  the  highest  hourly 
peak  demands  during  the  billing  month 
for  each  of  the  purchaser's 
noncoincidentally  billed  points  of 
delivery.  The  purchaser's  coincidental 
demand  is  the  highest  demand  for  the 
billing  month  calculated  by  summing,  for 
each  hour  of  e\'ery  day,  the  purchaser's 
demands  for  power  purchased  under  the 
applicable  rate  schedule  at  all 
coincidentally-billed  points  of  delivery. 
Computed  requirements  customers  for 
whom  power  is  "scheduled"  from  BPA 
are  not  subject  to  a  diversity  charge  for 
scheduled  power. 

When  the  purchaser's  contract 
provides  for  billing  on  a  coincidental 
demand  basis,  a  charge  shall  be 
assessed  for  the  diversity  among  the 
purchaser's  conicidentally-billed  points 
of  delivery  unlpss  BPA  elects  to  waive 
such  charge  in  whole  or  in  part.  The 


purpose  of  charging  the  customer  for 
diversity  is  to  compensate  BPA  for  lost 
revenue  due  to  coincidentally  combining 
demands  from  multiple  points  of 
delivery.  BPA  may  calculate  the  charge 
by  applying  an  existing  methodology  or 
by  specifying  a  diversity  factor  in  the 
power  sales  contract. 

Diversity  factors  will  be  specified  in 
the  power  sales  contract  for 
coincidentally-billed  points  of  delivery 
of  customers  who  are  not  currently 
assessed  a  diversity  charge  and  who,  by 
BPA's  criteria,  should  be  assessed  the 
charge.  Any  changes  to  existing 
diversity  charges  shall  be  likewise 
reflected  in  the  poorer  sales  contract. 
The  diversity  factorfs)  specified  in  the 
power  sales  contract  shall  be  multiplied 
by  the  resprctive  coincidental  demands 
for  the  coincidentally-billed  points  of 
delivery  in  order  to  determine  the  billing 
demand  for  those  points  of  delivery. 

The  diversity  factor(s)  specified  in  the 
power  sales  contract  shall  be  no  grearer 
than: 


1+- 


Noncoincidental  Demand — 
Coincidental  Demand 

Coincidental  E>emand 


Where  the  Noncoincidental  and 
Coincidental  Demands  used  in  the 
calculation  are  the  sum  of  the  monthly 
demands  for  12  months  prior  to  the 
computation  of  the  diversity  factor  for 
each  of  the  purchaser's  coincidentally- 
billed  points  of  delivery.  BPA  sh-.U 
revise  the  contractually-specified 
diversity  factor(s)  according  to  the  terms 
of  the  power  sales  contract. 

5.  Exchange  Adjustment  Clause.  To 
the  extent  that  the  accounting  net  cost  of 
exchange  resources  (the  cost  of  BPA  of 
the  exchange  resources  minus  the 
revenue  collected  from  the  exchange 
loads)  differs  from  that  forecast  for  the 
development  of  rates,  a  rebate  shall  be 
given  or  a  surcharge  assessed  to  all 
those  purchasing  under  rate  schedules 
that  include  this  adjustment  (PF-85,  IP- 
85,  CF-aS,  and  NR-85). 

An  Exchange  Adjustment  shall  be 
applied  for  the  period  July  1.  1985, 
through  September  30, 1986  (period  A), 
another  such  adjustment  for  the  period 
October  1. 1986  through  September  30, 
1987  (period  B),  and  a  third  adjustment 
for  the  period  October  1, 1987  until  the 
next  Rate  Adjustment  Date  (Period  C) 
provided  BPA  does  not  adjust  its 
wholesale  power  rates  on  October  1, 
1987. 

a.  Calculation  of  the  Exchange 
Adjustment.  The  total  amount  of 
revenue  that  must  be  rebated  or 


recovered  in  order  for  BPA  to  adjust  for 
changes  in  the  net  accounting  cost  of  the 
exchange  shall  be  calculated  for  each 
exchange  adjustment  period  according 
to  the  formula  below. 

TAR  =  (AEC-AER)— (FEC-FER) 
where: 

TAR  =  total  amount  of  revenue  underrenoveiy 
(if  TAR  is  negative)  or  overrecovery  (if 
TAR  is  positive)  of  the  accounting  net 
cost  of  the  exchange  for  the  exchange 
adjustment  period; 

AEG  =  actual  total  exchange  cost  for  the 
exchange  adjustment  period;  AEG 
includes  exchange  costs  from  the  utilities 
whose  average  system  cost  (ASC)  is 
deemed  equal  to  the  Priority  Firm  Power 
Rate  (deeming  utilities); 

AER  =  actual  exchange  revenue  for  the 
exchange  adjustment  period;  both  AEG 
and  AER  will  be  calculated  without 
considering  the  effect  of  the  Exchange 
Adjustment  Clause,  but  including  the 
effect  of  the  Supply  System  Adjustment 
Clause;  AER  includes  exchange  revenue 
from  deeming  utilities; 

EEC  =  forecasted  exchange  cost;  for  period  A. 
the  value  of  EEC  is  equal  to 
$1,388,669,000;  for  period  B,  the  value  of 
EEC  is  equal  to  $1,165,686,000:  and  for 
period  C.  the  value  of  EEC  shall  be 
calculated  after  EPA  has  determined  the 

number  of  months  m  periud  C; 

FER  =  forecasted  exchange  revenue:  for 
period  A,  the  value  of  FER  is  equal  to 
$1,144,344,000;  for  per.ad  B,  the  value  of 
FER  is  e  -J.-!  to  $959,021,000;  and  for 
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period  C.  the  value  of  FER  shdll  he 
calculated  after  BPA  has  determined  the 
number  of  months  in  period  C^ 

Next,  the  rebate  or  surcharge  for  each 
customer  class  for  each  period  shall  be 
calculated. 

CCEA  =  TAR-ECP 

where: 

CCEA  =  rebate  or  surcharge  for  each 
customer  class  for  the  exchange 
adjustment  penod;  two  values  of  CCEA 
shall  be  ca'lculated  for  Firm  Capacity 
service,  one  value  for  contract  year 
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service  and  anotner  for  contract  season 
service. 
ECP  =  exchange  cost  percentage  for  the 
customer  class;  the  value  of  "ECP"  is 
provided  in  the  rate  schedule  for  each 
class  of  service  subject  to  the  Exchange 
Adjustment  Clause;  different  values  are 
given  in  the  Firm  Capacity  Rate  Schedule 
for  the  different  types  of  Firm  Capacity 
service. 

Finally.  BPA  shall  apply  the  following 
formula  in  order  to  calculate  the 
exchange  adjustment  for  an  individual 
customer 


ICEA  = 


ICCEAMCB) 
SCB 


■     ^   II.NT'MOn 


where; 

ICE1A  =  individual  customers  exchange 

adjustment  |m  dollars)  for  the  exchange 
adjustment  period: 

lCB  =  sum  of  the  individual  customers  bills 
(in  dollars  and  net  of  the  LUD) 
associated  with  a  given  ECP  for  the  class 
of  power  in  question  during  the  exchange 
adjustment  penod;  ICB  shall  exclude 
purchases  under  the  Industrial  Incentive 
Rate; 

SCB  -=  sum  of  all  the  customer's  hills  (in 

dollars  and  net  of  the  LDD)  for  the  class 
of  power  in  question  during  the  exchange 
adiustment  period,  the  computation  of 
SCB  for  the  Industrial  Firm  Power  rate 
(IP-85)  shall  include  purchases  under  the 
Industrial  Incentive  rate. 

I.\'T=  average  interest  rate  charged  to  BPA  by 
the  U.S.  Treasury  during  the  exchange 
adjustment  period. 

MO  =  number  of  months  in  the  subperiod. 

No  exchange  adjustment  will  be  made 
to  any  rate  schedule  if  the  absolute 
value  of: 


shall  be  30  days  from  the  date  on  the 
adjustment  notice. 

c.  Provisions  for  Final  Adiustment. 
Approximately  one  year  from  the  end  of 
each  exchange  adiustment  penod.  BPA 
shall  recalculate  the  exchange 
adjustment  rebate  or  surcharge  for  each 
customer.  The  recalculation  shall  be 
based  on  the  most  current  values  of  the 
variables  used  in  the  adjustment 
formula.  This  recalculation  shall  be  final 
and  not  subject  to  later  modification, 
except  pursuant  to  orders  of  FERC  or  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

BP.A  shall  calculate  the  difference 
between  the  amount  of  the  initial 
adjustment  and  the  amount  of  the  final 
adiustment.  That  difference  shall  be 
subject  to  an  interest  charge  for  the 
period  beginning  30  days  from  the  date 
of  the  initial  adiustment  notice  and 


ending  on  the  date  of  the  fmal 
adjustment  nonce.  The  interest  rate 
used  in  the  computation  of  the  mterest 
charge  shall  be  the  average  interest  rate 
charged  to  BPA  by  the  US  Treasury  for 
the  penod  in  question. 

BP.A  shall  then  notify  affected 
customers  of  the  amount  to  be  rebated 
or  surcharged.  Payment  shall  be  made 
within  30  days  of  the  date  on  the 
adjustment  notice  provided  to  the 
purchaser.  Late  payment  shall  be 
subject  to  late  payment  charges  as 
described  in  section  VI, E, 4  of  these 
GRSPs  The  Due  Date,  ad  defmed  in 
section  VI. £.3,  for  the  Exchange 
Adiustment  shall  be  30  days  from  the 
date  on  the  adjustment  notice 

VV'here  necessary,  BPA  shall  later 
modify  the  recalculation  to  reflect  any 
changes  in  average  system  cost 
determination  ordered  by  FERC  or  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  In  making  such  additional 
adjustment,  BPA  shall  adhere  to  the 
procedures  outlined  above, 

6,  Supply  System  Adiustment  Clause. 
BPA  shall  adjust  the  energy  charges  in 
those  rate  schedules  which  include  the 
Supply  System  Adjustment  Clause 
(SSAC)  beginning  on  October  1,  1986,  if 
the  SSAC  is  triggered  as  determined 
herein.  The  SSAC  adjusts  for  differences 
between  the  total  cost  of  Supply  System 
ownership  shares  of  Plants  1.  2,  and  3 
and  the  cost  that  was  forecast  for  the 
development  of  the  rates. 

a  Calculation  of  the  Supply  System 
Adiustment.  The  adjustment  for  each 
rate  schedule  shall  be  calculated  as 
follows: 


CCEA 
SCB 


is  less  than  .01  for  that  rate  class. 


SS-[(ACT— $789,180,000}-t- (BL'Dl— $894,800,000]  -  (BL'D2- 
$251,875,000)) 


BD 


b.  Implementation  of  the  Exchange 
Adjustment.  The  rebate  or  surcharge 
shall  be  calculated  as  soon  as  possible 
after 

(1)  October  1. 1986.  for  period  A, 

(2)  October  1, 1987.  for  period  B,  and 

(3)  The  end  of  periou  C. 

BP.A  shall  notify  affected  purchasers 
of  the  impending  d'^  .btment  as  soon  as 
the  amount  nf  the  adjustment  has  been 
calculated.  P 'vment  of  the  adjustment 
(either  the  reb,  te  or  the  surcharge)  shall 
be  made  within  30  days  of  the  date  on 
the  adjustment  notice  provided  to  the 
purchaser.  Late  payment  shall  be 
subject  to  late  payment  charges  as 
described  in  section  VI.E  of  these 
GRSPs.  The  Due  Date  for  the  Exchange 
Adjustment,  as  defined  in  section  VI.E, 


where: 

SS  =  the  percentage  of  total  Supply  System 
costs  allocable  to  the  specified  class  of 
service  for  fiscal  year  [FY]  1987;  the 
value  for '  SS  "  is  provided  in  the  rate 
schedule  for  the  class  of  service  in 
question: 

ACT  =  The  Net  Funding  Requirements  (in 
thousands  of  dollars)  in  the  Supply 
System  Annual  Budgets  or  amendments 
thereto  for  operating  year  (OY)  1986  as  of 
|une  1.  1986 

BUDl  =  the  Net  Funding  Requirements  (in 
thousands  of  dollars)  in  the  Supply 
System  Annua!  Budgets  o"-  amendments 
thereto  for  OY  1987,  as  of  June  1.  1986; 

BUD2  =  one  quarter  of  the  estimated  .Net 
Funding  Requirements  (in  thousands  of 
dollars)  for  OY  1988.  as  of  June  1.  1986; 

3D  =  for  the  Pnonty  Firm  Power  Rate 

Schedule.  PF-85,  the  sum  of  the  winter 
and  Summer  energy  billing  determinants 


(in  gigawatthours)  for  Priority  Firm 
..service  as  forecasted  in  the  Wholesale 
Power  Rate  Design  Study,  for  the 
Industrial  Power  Rate  Schedule,  IP-85 
the  sum.  of  the  total  winter  and  summer 
energy  billing  determinants  (in 
gigawatthours)  for  Industr.al  Power 
service  as  forecasted  ir  the  Wholesale 
Power  Rate  Design  Study  and  for  the 
CF-85  Firm  Capacity  Rate  Schedaie,  the 
sum  of  the  wmter  and  summer 
generation  capacity  b,!!ing  determinants 
(ir.  megawattmonths);  the  value  of  "BD" 
is-  provided  m  the  rate  schedule  for  each 
class  of  service  subject  [o  the  SSAC 

Should  BPA  become  liable  for 
payment  of  additional  funds  loaned  to 
BPA  or  another  organization  created  for 
the  purpose  of  funding  construction  of 
Supply  System  projects  1,  2,  or  3,  the 
cost  of  BPA  associated  with  repayment 
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of  such  funds  will  be  included  in  ACT 
and  Blip. 


No  Supply  System  Adjustment  shall 
be  made  if: 


|1.-\CT- $789  180.0001  <-iRrni     $894. R00,0O0)-^(Bt]D2- $251. 875,000)1 

Si. 935. 855.000 


is  less  than  0.01. 

b.  Irr.plementation  of  the  Supply 
System  Adjustment.  During  the  month  of 
August  1986.  BPA  shall  identify: 

(1)  The  difference  between  ACT  and 
S789.180.000. 

(2)  The  difference  between  BUDl  and 
$894,800,000,  and 

(3)  The  difference  between  BUD2  and 
S251. 875.000. 

If  BPA  determines  that  the  Supply 
System  .Adjustment  Clause  will  not 
trigger,  BPA  shall  notify  customers  on  or 
before  August  15, 1986.  that  the  SSAC 
will  not  be  triggered. 

If  BPA  expects  to  implement  the 
SSAC,  shall  notify  interested  parties  on 
or  before  August  15, 1986,  of  its  findings 
concerning  the  changes  in  Supply 
System  costs  and  the  unit  adjustment 
caused  by  those  changes.  In  the  notice. 
BPA  shall  request  written  comments 
regarding  its  fundings.  Parties  shall 
notify  BPA  by  September  8, 1986.  if  they 
have  comments  regarding  the 
calculation  of  the  adjustment.  BPA  shall 
then  evaluate  all  comments  received 
and  make  a  determination  as  to  the 
appropriate  calculation  of  the  Supply 
System  Adjustment.  Purchdsers  affected 
by  the  Adjustment  shall  be  notified  on 
or  before  October  1,  1986  of  the  change 
in  rate  level  due  to  the  implementation 
of  the  SSAC. 

D.  Billing-Related  Definitions 

1.  Peak  Period.  The  Peak  Period 
includes  the  hours  from  7  a.m.  to  10  p.m. 
on  any  day  Monday  through  Saturday 
inclusive.  There  are  no  exceptions  to 
this  definition;  that  is,  it  docs  not  matter 
whether  the  day  is  a  normal  working 
day  or  a  holiday.  Any  charges  based  on 
Peak  Period  hours  shall  be  computed 
starting  with  the  8  a.m.  meter  reading 
since  this  reading  applies  to  the  7 
o'clock  hour  (i.e..  7  a.m.  to  8  a.m.).  The 
10  p.m.  meter  reading  (for  the  9  p.m.  to 
10  p.m.  period)  is  the  last  meter  reading 
of  the  day  applicable  to  the  Pe^-^k  Period. 

2.  Offpeak  Period.  The  Offpeak  Period 
includes  all  hours  which  do  not  occur 
during  the  Peak  Period.  Thus,  the 
Offpeak  Period  consists  of  the  hours 
from  10  p.m.  to  7  a.m.,  Monday  through 
Saturday  and  all  hours  on  Sunday. 

Section  IV.  Other  Definitions 
A.  Restriction  of  Deliveries 

Deliveries  of  capacity  and/or  energy 
to  any  purchaser  may  be  restricted 


when  operation  of  the  facilities  used  by 
BPA  to  service  such  purchaser  is:  1. 
Suspended.  2.  Interrupted.  3,  Interfered 
with,  4.  Curtailed,  or  5.  Restricted  by  the 
occurrence  of  any  condition  described  in 
the  Uncontrollable  Forces  or  Continuity 
of  Service  sections  of  the  General 
Contract  Provisions  of  the  power  sales 
contract. 

B.  Computed  Requirements  Purchasers 

1.  Designation  as  a  Computed 
Requirements  Purchaser.  A  purchaser 
shall  be  designated  as  a  computed 
requirements  purchaser  if: 

a.  It  is  so  designated  in  its  power  sales 
contract  executed  after  December  5, 
1980,  or 

b.  If  it  meets  one  or  more  of  the 
following  conditions  as  described  in 
paragraphs  (1)  and  (2)  below: 

(1)  Such  purchaser  has  generation  of 
its  own  which  can  be  sold  in  such  a  way 
as  to  increase  BP.A's  obligation  to 
deliver  firm  power  to  that  purchaser 
because  of  such  sale  or, 

(2)  Such  purchaser  has  the  ability  to 
redistribute  generation  from  its 
resources  over  time  in  such  a  manner  as 
to  cause  losses  of  power  or  revenue  on 
the  Federal  system. 

When  a  purchaser  operates  two  or 
more  separate  systems,  only  those 
systems  designated  by  BPA  will  be 
covered  by  this  section. 

2.  Purpose  of  the  Computed 
Requirements  Designation.  Use  of  the 
computed  requirements  designation  is 
intended  to  assure  that  each  purchaser 
who  purchases  power  from  BPA  to 
supplement  its  own  firm  resources  will 
purchase  amounts  of  firm  capacity  and 
firm  energy  substantially  equal  to  that 
vvhich  the  purchaser  would  otherwise 
have  to  provide  on  the  basis  of  normal 
and  prudent  operations. 

The  amount  of  capacity  and  energy 
required  for  normal  and  prudent 
operations  shall  be  determined  pursuant 
to  the  purchaser's  power  sales  contract 
for  all  computed  requirements 
purchasers  with  power  sales  contracts 
executed  after  December  5, 1980, 

For  computed  requirements 
purchasers  with  power  sales  contracts 
executed  before  December  5, 1980.  the 
am.ount  of  capacity  and  energy  required 
for  normal  and  prudent  operations  is 
that  which  would  be  sufficient  to  meet 
the  load  and  provide  adequate  reserves 
through  the  most  critical  water  or  other 
conditions  which  might  reasonably  be 
expected  to  occur.  Purchase  on  a 
computed  requirements  basis  for  a 


purchaser  with  a  power  sales  contract 
executed  before  December  5, 1980, 
depends  on  the  relationship  of  the 
purchaser's  resource  capability  to  the 
purchaser's  system  requirements.  Thus, 
the  billing  factors  to  be  applied  to  such  a 
computed  requirements  purchaser  for 
any  month  cannot  be  determined  until 
after  the  end  of  the  month.  As  each  such 
purchaser  must  estimate  its  own  load 
and  is  in  the  best  position  to  follow  that 
load  from  day  to  day,  it  is  the 
purchaser's  responsibility  to  request 
scheduling  of  power  from  BPA. 

3.  Definitions  and  Terms  to  Cow.puted 
Requirements  Purchasers  with  Power 
Sales  Contracts  Executed  Prior  to  - 
Decembers.  1980.  Those  purchasers 
whose  power  sales  contracts  were 
executed  prior  to  December  5, 1980,  and 
who  are  designated  as  computed 
requirements  purchasers  based  on  the 
abilities  listed  in  section  IV.B.l.b.  above, 
shall  be  governed  by  the  terms  of  this 
subsection. 

a.  General  Principles.  (1)  The  assured 
peaking  capability  and  assured  average 
energy  capability  of  each  of  the 
purchaser's  systems  shall  be  determined 
and  applied  separately. 

(2)  As  used  in  this  section,  "year"  or 
"operating  year"  shall  mean  the  12- 
month  period  commencing  July  1. 

(3)  The  Critical  period  is  that  period, 
described  below,  during  which  the 
purchaser  would  have  the  maximum 
requirement  for  peaking  or  energy  from 
BPA.  That  period  would  be  determined 
for  the  purchaser's  system  under 
adverse  streamflow  conditions  and 
adjusted  for: 

(a)  Current  water  uses. 

(b)  Assured  storage  operation,  and 

(c)  Appropriate  operating  agreements. 
In  determining  the  maximum 

requirement  for  peaking  or  energy  from 
BPA.  the  firm  capability  of  all  resources 
available  to  the  purchaser  shall  be 
utilized  in  such  a  manner  as  to  place  the 
least  requirement  on  BPA. 

(4)  Critical  water  conditions  are  those 
conditions  of  streamflow  in  the 
operating  year  or  years  which  would 
result  in  the  minimum  capability  of  the 
purchaser's  firm  resources  during  the 
critical  period.  These  conditions  of 
streamflow  are  based  on  historical 
records  as  adjusted  for: 

(a)  Current  water  uses, 

(b)  Assured  storage  operation,  and 

(c)  Appropriate  operat  ng  agreements, 

(5)  Prior  to  the  bci^inning  of  each 
operating  year,  the  pur'  baser  shall 
d-jtermine  the  assured  capabili;;.  ?^each 
of  the  purchaser's  sysiems  in  terms  of 
peaking  and  average  energy  for  each 
month  of  each  year  or  years  within  the 
critical  period.  The  firm  capability  of  all 
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resources  available  to  the  purchaser's 
system  shall  be  utilized  in  such  a 
manner  as  to  place  the  least  requirement 
for  capacity  and  energy  on  BPA.  Such 
assured  capability  shall  be  effective 
after  review  and  approval  by  BPA. 

(6)  The  pruchaser's  assured  average 
energy  capability  shall  be  determined  by 
shaping  its  firm  resources  to  its  firm 
load  in  a  manner  which  places  a  uniform 
requirement  on  BPA  within  each  year  of 
the  critical  period.  The  requirement 
placed  on  BPA  may  increase  each  year, 
but  by  no  more  than  the  sum  of: 

(a)  The  purchaser's  armual  load 
growth,  and 

(b)  Any  reductions  m  assured  average 
energy  capability  caused  by  retirement 
or  loss  of  one  of  the  purchaser's  firm 
resources. 

(7)  As  used  herein,  the  capability  of  a 
firm  resource  shall  include  only  that 
portion  of  the  total  capability  of  such 
resource  which  the  purchaser  can 
deliver  to  its  load  on  a  firm  basis.  The 
capabilities  of  all  generating  facilities 
which  are  claimed  as  part  of  the 
purchaser's  assured  capability  shall  be 
determined  by  test  or  other 
substantiating  data  acceptable  to  BP.A. 
BPA  may  require  verification  of  the 
capabilities  of  any  or  all  of  the 
purchaser's  generating  facilities.  Such 
verification  shall  not  be  required  more 
often  than  once  each  year  for  operating 
plants,  or  more  often  than  once  each 
third  year  for  thermal  plants  in  cold 
standby  status,  if  BPA  determines  that 
adequate  annual  preventive 
maintenance  is  performed  and  the  plant 
is  capable  of  operating  at  its  claimed 
capability. 

(8)  In  determining  assured  capabihty. 
the  aggregate  capability  of  the 
purchaser's  firm  resources  shall  be 
appropriately  reduced  to  provide 
adequate  reserves. 

b.  Determination  of  Assured 
Capability.  The  purchaser's  assured 
peaking  and  assured  energy  capabilities 
shall  be  the  respective  sums  of; 

(1)  The  capabilities  of  its  hydroelectric 
generating  plants  based  on  the  most 
critif  il  water  conditions  experienced  to 
date  on  the  purchaser's  system, 

(2)  The  capabilities  of  its  thermal 
generating  plants  based  on  such  adverse 
fuel  or  other  conditions  which  might 
reasonably  be  expected  to  occur,  and 

(3)  the  firm  capabUi.it:;  of  other 
resources  made  available  to  the 
purchaser  under  contracts  executed 
prior  to  the  beginning  of  the  operating 
ye  ;r.  The  firm  capabilities  of  these 
acquired  resources  wi'.l  be  based  on  the 
capabilities  after  adjustment  for 
reserves. 

Assured  capabilities  shall  be 
determined  for  each  month  if  the 


purchaser  has  seasonal  storage.  The 
capabihtjes  of  the  purchaser's  firm 
resources  shall  be  determined  as 
follows: 

(1)  Hydroelectric  Generating 
Facilities.  The  capability  of  each  of  the 
purchaser's  hydroelectric  generating 
plants  shall  be  determined  in  terms  of 
both  peaking  and  average  energy  using 
critical  water  conditions.  The  average 
energy  capability  shall  be  that 
capability  which  would  be  available 
under  the  conditions  necessary  to 
produce  the  claimed  peaking  capability. 

Seasonal  storage  shall  mean  storage 
sufficient  to  regulate  all  the  purchaser's 
hydroelectric  resource?  in  such  a 
manner  that,  when  combined  with  the 
purchaser's  thermal  generating  facilities, 
if  any.  and  with  firm  capacity  and 
energy  available  to  the  purchaser  under 
contracts,  a  uniform  energy  requirement 
on  BPA  for  a  period  of  one  (1)  month  or 
more  would  result. 

A  purchaser  having  seasonal  storage 
shall,  within  10  days  after  the  end  of 
each  month  in  the  critical  period,  notify 
BPA  in  writing  of  the  assured  average 
energy  capability  to  be  applied 
tentatively  to  the  preceding  month.  Such 
notice  shall  also  specify  the  purchaser's 
best  estimate  of  its  average  system 
energy  load  for  such  month.  \i  such 
notice  is  not  submitted,  or  is  submitted 
later  than  10  days  after  the  end  of  the 
month  to  which  it  apphes,  subject  to  the 
limitations  stated  herein,  the  assured 
average  energy  capability  determined 
for  such  month  prior  to  the  beginning  of 
the  year  shall  be  applied  to  such  month 
and  may  not  be  changed  thereafter. 

If  notice  has  been  submitted  pursuant 
to  the  preceding  paragraph,  the 
purchaser  shall,  within  30  days  after  the 
end  of  the  month,  submit  final 
specification  of  the  assured  average 
energy  capability  to  be  applied  to  the 
preceding  month,  provided  that  the 
assured  energy  capabihty  so  specified 
shall  not  differ  from  the  amount  shov\Ti 
in  the  original  notice  by  more  than  the 
amount  by  which  the  purchaser's  actual 
average  system  energy  load  for  such 
month  differs  trom  the  estimate  of  that 
load  shown  in  the  ongmal  notice.  If  the 
assured  average  energy  capabiiity  for 
such  month  differs  from  that  determined 
prior  to  the  beginning  of  the  year  for 
such  month,  the  purchaser,  .f  required 
by  BPA.  shall  demonstrate  by  a  suitable 
regulation  study  based  on  critical  water 
conditions: 

(a)  That  such  change  could  actually  be 
accomphshed.  and 

(b)  That  the  remaining  balance  of  its 
total  critical  period  assured  average 
energy  capabiiity  could  be  developed 
without  adversely  affecting  the  firm 


capability  of  other  purchaser  s 
resources. 

The  algebraic  sum  of  all  such  changes 
in  the  purchaser's  assured  average 
energy  capability  shall  be  zero  at  the 
end  of  the  critical  period  or  year, 
whichever  is  earlier  Appropriate 
adjustments  in  the  assured  peaking 
capability  shall  be  made  if  required  by 
any  change  in  reservoir  operation  as 
indicated  by  revisions  in  the  monthly 
distribution  of  critical  period  energy" 
capability. 

(2)  Thermal  Generating  Facilities.  The 
capability  of  each  of  the  purchaser's 
thermal  generating  plants  shall  be 
determined  in  terms  of  both  peaking  and 
average  energy.  Such  peaking  and 
average  energy  capabilities  shall  be 
based  on  those  adverse  fuel  or  other 
conditions  that  might  reasonably  be 
expected  to  occur.  The  effect  of 
limitations  on  fuel  supply  due  to  war  or 
other  extraordinary  situations  wiii  be 
evaluated  at  the  time,  should  any  such 
situation  arise. 

(3)  Other  Sources  of  Power  The 
peaking  and  average  energy  assured 
capability  of  other  firm  resources 
available  under  contracts  to  the 
purchaser  shall  be  determined  prior  to 
each  operating  year. 

Section  V.  Application  of  fiates  Under 
Special  Circumstances 

A  Energy  Supplied  for  Emergency  Use 

A  purchaser  taking  Priority  Firm  and/ 
or  New  Resource  Firm  Power  shall  pay 
in  accordance  with  the  Nonfirm  Energy 
rate  Schedule,  NF-85,  and  Emergency " 
Capacity  Rate  Schedule.  CE-85,  for  any 
electric  energy  or  capacity  which  has 
been  suppUed; 

1  For  use  during  an  emergency  on  the 
purchaser's  system,  or 

2.  Following  an  emergency  to  replace 
energy  secured  from  sources  other  than 
BPA  during  such  emergency 

Mutual  emergency  assistance  may. 
however,  be  provided  and  payment 
therefor  settled  under  exchange 
agreements. 

B  Construction,  Test  and  Start-up,  and 
Station  Service 

Power  for  the  purpose  of  construction, 
test  and  start-up,  and  station  service 
shall  be  made  avdilable  to  eligible 
purchasers  under  the  Priority  Firm  and 
-New  Resource  Firm  Power  Rate 
Schedules.  Such  power  must  be  used  in 
the  manner  specified  below: 

1.  Power  sold  for  construction  is  to  be 
used  in  the  construction  of  the  project. 

2.  Power  sold  for  test  and  start-up 
may  be  used  prior  to  commercial 
operation  both  to  bring  the  project  on 
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line  and  to  ensure  that  the  project  is 
worl<inj3  properly. 

3.  Power  sold  for  station  service  may 
be  purchased  at  any  time  following 
conimercidl  operation  of  the  project. 
Station  service  power  may  be  used  for 
project  start-up.  project  shut-down, 
normal  pl.int  operations,  and  operations 
during  a  plant  shut-down  period. 

C.  Application  of  Rates  During  Initial 
Op'jration  Period-Transitional  Service 

1.  E!:g!bl!f*\-  for  Transitional Senice. 
For  an  initial  operating  period,  as 
specified  in  the  power  sales  contract. 
beginning  with  the  commencement  of 
operation  of  a  new  industrial  plant,  a 
major  addition  to  an  existing  plant,  or 
reactivation  of  an  existing  plant  or 
important  part  thereof.  BpA  m.ay  agree 
to  bill  the  purchaser  in  accordance  with 
the  provisions  of  this  section.  This 
section  shall  apply  to  both: 

a.  DSls  having  new.  additional  or 
reactivated  plant  facilities,  and 

b.  Utility  purchasers  serving  industrial 
purchasers  with  power  purchased  from 
BPA.  BPA  will  provide  transitional 
service  to  utilities  only  for  those 
industrial  loads  for  which  the  demand 
can  be  separately  metered  by  the  utility 
and  recorded  on  a  daily  basis. 

2.  Calculation  of  the  Daily  Demand.  If 
BP.A  agrees  to  provide  transitional 
service,  the  billing  demand  for  the 
industrial  load  for  the  billing  month 
shall  be  the  average  of  the  daily  Ratchet 
Dem.mds,  as  adjusted  for  power  factor. 
The  R.itchet  Demand  for  each  day  shall 
be  the  higher  of  factors  "a"  and   'b"' 
below: 

a.  100  percent  of  the  Measured 
Demand  for  the  day  (regardless  of 
whether  such  Measured  Demand  occurs 
during  the  Peak  Period  or  the  Offpeak 
Period],  or 

b.  The  highest  daily  Ractchet  Demand 
which  has  occurred  during  the  period  of 
restoration  as  defined  in  section  4(e)  of 
the  power  sales  contract. 

3.  Billing  t'nr  Transitional  Service. 
Utilities  receiving  transitional  service 
shall  provide  BPA  with  daily  demand 
information  for  the  industrial  consumer 
for  whom  transitional  service  is 
provided.  To  compute  the  power  bill  for 
the  point  of  delivery  which  includes  the 
load  being  served  with  transitional 
service,  BPA  shall,  at  its  discretion, 
eithe.'-: 

a.  Determine  the  demand  for  the 
pertinent  point  of  delivery  without  the 
industrial  load  and  then  add  the  average 
daily  demand  for  such  industrial  load,  or 

b.  Bill  the  entire  point  of  delivery  on  a 
daily  demand  basis.  Daily  demand 
billing  shall  not  affect  the  level  of  any 
customer  charge,  curtailment  charge,  or 
energy  charge  assessed  by  BPA. 


For  DSIs  purchasing  Industrial  Firm 
Power,  transitional  service  may  be 
purchased  only  under  the  Standard 
Industrial  Rate  or  the  Premium  Rate, 
BI'A  will  provide  transitional  service  to 
purchasers  of  Special  Industrial  Power 
only  under  the  Standard  Special 
Industrial  Power  Rate. 

D.  Charges  in  aDSI's  BPA  Operating 
Level 

If  a  DSI  requests  a  waiver  regarding 
the  notice  requirements  specified  in  the 
DSI's  power  safes  contract  for  a 
voluntary  change  in  its  requested 
Operating  Level,  and  if  BPA  does  not 
grant  the  waiver,  or  if  the  DSI  fails  to 
give  notice  of  such  a  change  and  does 
not  request  a  waiver,  the  DSI  shall  be 
billed  as  if  no  notice  has  been  provided 
until  such  time  as  the  number  of  days  in 
the  notice  period  have  passed.  If, 
however,  BPA  agrees  to  waive  the 
notice  requirement,  the  power  bill  shall 
reflect  the  requested  changes  as  of  the 
requested  effective  date  specified  in  the 
notice  or,  at  BPA's  discretion,  a  date  of 
BPA  's  choosing  within  the  notice 
period. 

E.  Application  of  the  IndustrialTncentive 
Rate 

The  Industrial  Incentive  Rate  shall 
apply  solely  to  those  DSI's  purchasing 
under  the  IP-85  wholesale  power  rate 
and  consenting  to  purchase  under  this 
special  rate.  BPA  shall  determine  when 
and  if  the  Industrial  Incentive  Rate  shall 
be  offered  to  purchasers  of  Industrial 
Firm  Power.  In  order  to  make  that 
determination,  BPA  shall  use  the 
following  procedure: 

1.  Industrial  Ircentive  Rate 
Feasibility  Study,  a.  If  BPA  anticipates 
that  the  Industrial  Incentive  Rate  might 
trigger,  BP.A  shall  conduct  an  Industrial 
Incentive  Rate  Feasibility  Study  (Study). 
In  addition.  BPA  may  (but  is  not 
obligated  to)  conduct  the  Study  if  so 
requested  by  one  or  more  of  BPA's 
customers. 

b.  BPA  shall  first  consider  the  period 
of  time  for  which  the  Industrial 
Incentive  Rate  would  be  effective.  Such 
period  shall  be  for  no  less  than  6  months 
and  no  more  than  12  months  or  the  end 
of  the  rate  period,  whichever  comes 
first.  If  BPA  wishi  s  to  have  the 
flexibility  to  extend  the  Industrial 
Incentive  Rate  period  beyond  the 
proposed  period  (but  not  beyond  12 
months)  without  further  public 
involvement.  BPA  shall  include 
scenarios  in  its  Study  which  use  data  for 
both  the  proposed  period  and  for  the 
projected  extension. 

c.  To  conduct  the  Study,  BPA  may  use 
the  Aluminum  Smelter  Model  (ASM)  to 
determine  potential  DSI  load  under  the 


Industrial  Incentive  Rate.  BPA  may  also 
elect  to  ask  DSls  to  provide  estimates  of 
their  Committed  Demand  and 
Committed  Energy  levels.  BPA  may  use 
information  from  both  sources  to 
conduct  the  revenue  impact  analysis. 

d.  BPA  shall  then  analyze  the  effect  of 
using  different  average  discount  levels 
(1  mill,  2  mills,  etc.)  as  the  basis  for 
determining  the  Industrial  Incentive 
Rate  level.  In  forecasting  DSI  loads  at 
each  discount  level,  BPA  shall  take  into 
account  the  risk  premium  associated 
with  a  take-or-pay  contract  for  each  DSI 
customer.  The  discount  shall  be 
determined  by  reducing  the  Standard 
Industrial  Rate  by  X  mills/kWh  over  the 
months  for  which  the  Incentive  Rate  is 
proposed  to  be  in  effect.  In  its  Study, 
BPA  shall  use  the  discount  le\el  which 
appears  to  BPA  to  be  most  likely  to 
result  in  triggering  the  incentive  Rate 
and  maximizing  BPA  's  revenues. 

e.  BPA  shall  then  determine  if  total 
BPA  revenue  would  increase  as  a  result 
of  implementation  of  the  Industrial 
Incentive  Rate,  using  the  Nonfirm 
Revenue  Analysis  program  (NP'RAP) 
and  the  Revenue  Forecasting  Model 
(REFORM).  The  Incentive  Rate  period 
determined  in  step  b.  the  load 
information  gathered  in  step  c,  the  rate 
level  selected  in  step  d.  and  BPA's 
forecasts  for  Nonfirm  Energy  and 
Surplus  Firm  Power  sales  shall  be  used 
as  inputs  to  the  Study.  The  Study  will 
indicate  the  level  of  DSI  load  required  in 
order  for  BPA  to  break  even  by 
implementing  the  Incentive  Rate  at  the 
specified  discount. 

f.  BPA  may  then  set  a  minimum 
commitment  level  above  the  "break- 
even" point,  to  ensure,  to  the  extent 
possible,  that  the  results  of 
implementing  the  Incentive  Rate  will  be 
an  increase  in  total  BPA  revenues  given 
that  actual  conditions  are  likely  to  differ 
from  those  assumed  in  the  preparation 
of  BPA  's  studies. 

2.  Contractual  Arrangements  Relating 
to  Implementation  of  the  Industrial 
Incentive  Rate.  BPA  and  each  interested 
DSI  customer  shall  negotiate  and 
execute  a  generic  contract  regarding  the 
sale  of  Industrial  Firm  Power  under  the 
Industrial  Incentive  Rate.  The 
information  specified  in  (a),  (b).  and  (c), 
below,  shall  be  specified  in  an  exhibit  to 
the  contract.  Because  this  information 
will  not  be  available  until  an  Industrial 
Incentive  Rate  is  offered  to  the  DSIs. 
this  exhibit  shall  be  at;  iched  to  the 
contract  only  after  BPA     lopts  an 
Incentive  Rate: 

a.  The  demand  and  em  rqy  charges  for 
the  Industrial  Incentive  Rate, 

b.  The  Committed  Demand  and 
Committed  Energy  for  each  direct- 
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service  industrial  customer  electinjj  to 
purchase  under  the  Industrial  Incentive 
Rate,  and 

c.  The  time  period  for  which  the  rate 
is  to  be  effective. 

3.  Industrial  Incentive  Rate 
Implementation  Procedure,  a.  If  the 
results  of  the  Study  indicate  that  the 
Industrial  Incentive  Rate  might 
reasonably  be  expected  to  trigger  given 
appropriate  commitment  levels  from  the 
DSIs,  BPA  shall  notify  its  customers  that 
it  is  proposing  to  offer  the  DSIs  the 
opportunity  to  purchaselndustrial  Firm 
Power  under  the  Industrial  Incentive 
Rate  providing  the  minimum 
commitment  level  is  met,  BPA  shall 
provide  a  copy  of  the  Study  to  all  of  its 
customers  and  shall  make  supporting 
documentation  available  to  interested 
parties. 

b.  BPA  shall  accept  comments  on  the 
proposed  rate  and  supporting  Study  for 
a  period  of  no  less  than  3  weeks  (21 
days)  from  the  date  of  the  notice  to  the 
customers.  BPA  may  elect  to  seek 
comments  on  its  draft  contract  as  well 

c.  BPA  shall  evaluate  the  comments 
received  and  revise  its  Study  (if 
necessary)  to  reflect  the  comments  If 
the  updated  Study  supports 
implementation  of  an  Incentive  Rate, 
BPA  shall  solicit,  from  each  DSI,  its 
Committed  Demand  and  Committed 
Energy  at  the  specified  rate.  In  the 
solicitation,  BPA  shall  notify  the  DSIs  of 
the  period  for  which  the  Industrial 
Incentive  Rate  is  proposed  to  be 
effective  and  the  level  of  each  of  the 
charges  comprising  the  Industrial 
Incentive  Rate,  The  DSI  response  to  this 
solicitation  shall  be  contractually 
binding,  and  the  response  shall  be 
attached  as  an  exhibit  to  the  generic 
contract  upon  adoption  of  the  proposed 
Industrial  Incentive  Rate. 

d.  If  BPA  receives  a  commitment  level 
from  the  DSIs  equal  to  or  greater  than 
the  commitment  level  determined  to  be 
the  minimum  acceptable  level.  BPA 
shall  implement  the  Industrial  Incentive 
Rate. 

e.  BPA  shall  publish  a  Record  of 
Decision  regarding  any  decision  to 
implement  the  Industrial  Incentive  Rate 
That  Record  shall  h^  made  available  to 
interested  parties. 

Section  VI.  Billing  Information 

A.  Determination  of  Estimated  Billing 
Data 

If  the  amounts  of  capacity,  energy,  or 
the  60-minute  integrated  demands  for 
energy  purchased  from  BPA  must  be 
estimated  from  data  other  than  metered 
or  scheduled  quantities,  BPA  and  the 
purchaser  will  agree  on  billing  data  to 
be  used  in  preparing  the  bill.  If  the 
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parties  cannot  agree  on  estimated  billing 
quantities,  a  determination  binding  on 
both  parties  shall  be  made  in 
accordance  with  the  arbitration 
provisions  of  the  power  sales  contract 

B.  Billing  for  New  Large  Single  Loads 

Any  BPA  customer  whose  total  load 
includes  one  or  more  New  Large  Single 
Loads  (NLSL)  as  defined  by  section 
3.(13)  of  the  Northwest  Power  Act  or  as 
determined  by  section  8  of  the 
purchaser's  power  sales  contract  shall 
be  billed  for  the  NLSL(s)  at  the  New 
Resource  Firm  Power  Rate.  The  amount 
of  power  requirements  associated  with 
the  NLSL  shall  be  established  in  a 
manner  consistent  with  the  provisions  of 
this  section 

The  purchaser  shall  warrant  to  BPA 
that  NLSLs  are  separately  metered.  The 
metering  must  include  provisions  for 
determining: 

1.  The  NLSL  demand  during  BPA's 
diurnal  capacity  billing  periods, 

2.  The  NLSL  energy  during  BPA's 
energy  billing  periods,  and 

3.  The  NLSL  reactive  energy  for  the 
billing  month. 

The  design  for  the  metering  equipment 
for  the  NLSL  must  be  approved  by  BPA. 
Testing  and  inspections  of  such  metering 
installations  shall  be  as  provided  in  the 
General  Contract  Provisions. 

On  a  monthly  basis,  each  purchaser  of 
New  Resource  Firm  Power  shall  report 
to  BPA  the  quantity  of  power  used  by 
the  NLSL  during  ihe  purchaser's  billing 
period.  Data  provided  to  BPA  by  the 
purchaser  must  be  submitted  to  BPA 
within  2  normal  working  days  of  the 
date  the  purchaser  reads  the  meters. 
BPA  may  elect  to  adjust  the  NLSL  data 
for  losses  from  the  point  of  metering  to 
the  closest  BPA  point  of  deliver}'  for  the 
purchaser 

C,  Adjustment  of  Measured  Demand  to 
Arrive  at  Billing  Demand 

Measured  demand  shall  be  adjusted 
to  arrive  at  billing  demand  by  adjusting 
all  measured  quantities  back  to  the  most 
recent  day  on  which  there  is  a  2400  hour 
reading  on  the  demand  meter, 

D  Billing  Month 

Meters  normally  will  be  read  and  bills 
computed  at  intervals  of  1  month.  A 
month  is  defined  as  the  interval  between 
meter-reading  dates  which  normally  will 
be  approximately  30  days  If.  for  any 
reason,  service  is  for  less  than  or  more 
than  the  normal  billing  month,  the 
monthly  charges  stated  in  the  applicable 
rate  schedule  shall  be  adjusted 
appropriately. 

The  calendar  month  in  which  the 
purchaser's  meter  is  scheduled  to  be 
read  determines  the  billing  month. 


(Thus,  a  bill  associated  with  a  meter 
scheduled  to  be  read  on  .^prii  10th 
would  be  an  April  bill.)  The  charges  for 
the  winter  and  summer  periods 
identified  in  the  rate  schedules  apply  to 
the  purchaser's  billing  months  Annual 
changes  in  a  purchaser's  low  density 
discounts  take  effect  with  the  January 
billing  month,  (Retroactive  billing  for  the 
LDD  may  be  required  if  the  data  are  not 
available  by  the  January  billing  date.) 

E.  Payment  of  Bills 

Bills  for  power  shall  be  rendered 
monthly  by  BPA.  Failure  to  receive  a  bill 
shall  not  release  the  purchaser  from 
liability  for  payment.  Bills  for  amounts 
of  S50.000  or  more  must  be  paid  by 
direct  wire  transfer.  Bills  for  amounts 
under  S50.000  may  be  paid  by  direct 
wire  transfer  or  mailed  to  the  Bonneville 
Power  Administration,  P.O.  Box  6040, 
Portland,  Oregon  97228-6040,  or  to 
another  location  as  directed  by  BPA 
The  procedures  to  be  followed  in 
making  direct  wire  transfers  will  be 
provided  by  BPA's  Office  of  Financial 
Management  and  updated  as  necessary. 

1  Computation  o^  Bills.  Demand  and 
energy  billings  for  power  purchased 
under  each  rate  schiedule  shall  be 
rounded  to  whole  dollar  a.Tiounts.  by 
eliminating  any  amount  which  is  less 
than  50  cents  and  increasing  any 
amount  from  50  cents  through  99  cents 
to  the  next  higher  dollar. 

2.  Estimated  Bills.  At  its  option.  BPA 
may  elect  to  render  an  estimated  bill  for 
that  month  to  be  followed  at  a 
subsequent  billing  date  by  a  final  bill. 
Such  estimated  bill  shall  "have  the 
validity  of  and  be  subject  to  the  same 
payment  provisions  as  a  final  bill. 

3.  Due  Date.  Bill  shall  be  due  by  close 
of  business  on  the  20th  day  after  the 
date  of  the  bill  [Due  Date)"  Should  the 
20th  day  be  a  Saturday.  Sunday   or 
major  holiday  (celebrated  by  the 
purchaser),  the  Due  Date  shall  be  the 
next  following  business  day. 

4.  Late  Payment  Bills  not  paid  m  full 
on  or  before  close  of  business  on  the 
Due  Date  shall  be  subject  to  a  penalty 
charge  which  shall  be  the  greater  of  one- 
fourth  percent  (0.25"^)  of  the  Unpaid 
Amount  or  S50.  In  addition,  an  interest 
charge  of  one-twentieth  percent  (0.50%) 
shall  be  applied  each  day  to  the  sum  of 
the  Unpaid  Amount  and  the  penalty 
charge.  This  interest  charge  shall  be 
assessed  on  a  daily  basis  until  such  time 
as  the  Unpaid  Amount  and  Penalty 
Charge  are  paid  in  full.  BPA  will  bill  the 
customer  for  the  late  payment  interest 
charge  on  the  purchaser's  next  power 
bill. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
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charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  payment  was  mailed  on  or 
before  the  Due  Date.  In  order  to  avoid 
assessment  of  late  payment  charges  for 
metered  mail  received  subsequent  to  the 
Due  Date,  the  payment  must  bear  a 
postal  department  cancellabon  which 
demonstrates  that  payment  was  mailed 
on  or  before  the  Due  Date. 

Whenever  a  power  bill  or  a  portion 
thereof  remains  unpaid  subsequent  to 
the  Due  Date  and  after  giving  30  days 
advance  notice  in  writing,  BPA  may 
cancel  the  contract  for  service  to  the 
purchaser.  However,  such  cancellation 
shall  not  affect  the  purchaser's  liability 
for  any  tharges  accrued  prior  thereto 
under  such  contract. 

5.  Disputed  Billings.  In  the  event  of  a 
disputed  billing,  full  payment  shall  be 
rendered  to  BPA  and  the  disputed 
amount  noted.  Disputed  amounts  are 
subject  to  the  late  payment  provisions 
specified  above.  BPA  shall  separately 
account  for  the  disputed  amount.  If  it  is 
determined  that  the  purchaser  is  entitled 
to  the  disputed  amount,  BPA  shall 
refund  the  disputed  amount  with 
interest,  as  determined  by  BPA's  Office 
of  Financial  Management. 

IV.  Major  Issues 

A.  Major  Studies 

1.  Revenue  Requirement  Study. 

The  Bonneville  Project  Act,  the  Flood 
Control  Act,  the  Transmission  System 
Act.  and  the  Northwest  Power  Act 
require  BPA  to  design  rates  that  are 
projected  to  return  revenue  sufficient  to 
recover  the  cost  of  producing,  acquiring, 
conserving,  and  transmitting  the  electric 
power  that  BPA  markets:  to  recover  the 
cost  of  transmitting  power  for  other 
parties;  and  to  repay  with  interest  the 
Federal  investment  in  transmission  and 
generation  facilities.  The  Revenue 
Requirement  Study  determines  the 
minimum  amount  of  revenues  necessary 
to  recover  all  the  costs  of  the  FCRPS 
over  the  repayment  period  in 
accordance  with  sound  business 
principles.  It  also  determines  whether 
current  rates  will  produce  enough 
revenue  to  satisfy  BPA's  repayment 
obligation. 

In  an  order  dated  January  27, 1984  (49 
FR  4130),  the  Federal  Energy  Regulatory 
Commission  (FERC)  set  forth  a  number 
of  requirements  that  would  enable  FERC 
to  fulfill  its  obligations  under  the 
Northwest  Power  Act  and  the 
Transmission  System  Act.  Section  7  of 
the  Northwest  Power  Act  requires  that 
transmission  rates  provided  an 
equitable  allocation  of  the  costs  of  the 


Federal  transmission  system  between 
Federal  and  non-Federal  power  using 
the  system.  Consequently,  the  January 
27  order  requested  the  development  of 
separate  repayment  studies  for  the 
generation  and  transmission  portions  of 
the  FCRPS.  Pursuant  to  the 
Commmission's  order  this  Revenue 
Requirement  Study  incorporates 
separate  repayment  studies  for  the 
generation  and  transmission 
components  of  the  FCRPS  for  FY  1986 
and  Fy  1987. 

The  Revenue  Requirement  Study  for 
the  initial  rate  proposal  is  based  on 
revenue  and  cost  estimates  for  FY  1986 
and  FY  1987  If  actual  loads  and  costs 
differ  from  projected  loads  and  costs, 
BPA  may  experience  a  revenue  surplus 
or  deficit.  The  repayment  methodology 
employed  by  BPA  provides  sufficient 
flexibility  that  small  revenue  deficits 
can  be  dealt  with  by  deferring  interest 
and  amortization  payments  on 
appropriated  funds,  but  sound  business 
principles  that  this  be  only  a  temporary 
means  of  satisfying  cash  deficits. 

It  is  a  common  utility  practice  for 
projects  to  be  partially  financed  from 
internally  generated  funds  or  current 
revenue.  As  a  self-supporting  agency  of 
the  Federal  Government,  BPA  is  only 
able  to  generate  funds  from  debt  or 
rates.  To  continue  its  efforts  to  be 
fiscally  sound,  BPA  has  decided  to  raise 
the  amount  of  investment  service 
coverage  financed  through  the 
application  of  rates  from  5  percent  to  7.5 
percent  of  the  BP.'^  capital  projects 
scheduled  for  completion  during  the  rate 
period. 

In  order  to  meet  its  fiscal 
responsibilities  (which  include 
eliminating  deficits  and  making  planned 
amortization  payments),  BPA's  Revenue 
Requirement  Study  reflects  actual 
historical  cash  amortization,  and 
assumes  repayment  of  deferrals  plus  all 
normal  schedule  amortization  by 
September  30, 1985.  In  addition,  it 
reflects  all  of  BPA  s  obligations  under 
the  Northwest  Power  Act,  including 
exchange  coBts.  To  assist  BPA  in 
meeting  its  cash  repayment  obligations, 
a  cash  lag  adjustment  has  been  made  to 
the  revenue  requirement. 

BPA's  total  revenue  requirement  is 
determined  directly  from  the  Revenue 
Requirement  Study.  The  study  used  for 
this  proposal  demonstrates  that  for  the 
test  year  FY  1987,  BP.As  revenue 
requirement  is  $3.33  billion.  The 
following  table  shows  a  breakdown  of 
the  revenue  requirement. 


Test  Year  FY  1987  Projections 
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2  Loads  and  Resources  Study 

The  Loads  and  Resources  Study 
represents  the  preparation  and 
accumulation  of  all  load  and  resource 
data  necessary  for  developing  BPA's 
wholesale  power  rates.  It  is  one  of  the 
first  steps  in  preparing  rates.  This  study 
incorporates  results  from  load  forecasts, 
resource  analyses,  and  BPA's  Resource 
Strategy. 

For  this  rate  filing,  BPA  developed 
econometric  forecasts  of  public  utility 
loads.  These  forecasts  used  employment 
data  for  Washington,  Oregon,  and  Idaho 
as  an  input.  A  Direct-Service  Industry 
(DSI)  load  forecast  was  also  prepared 
using  econometric  models  and  detailed 
economic  analyses  for  nonaluminum 
loads  and  a  simulation  model  for 
aluminum  loads.  The  latter  model 
simulates  the  operations  of  each 
aluminum  plant  in  the  Pacific  Northwest 
based  on  projections  of  operating  costs 
and  the  price  these  plants  received  for 
their  product.  Forecasted  investor- 
owned  utility  (lOU)  system  and 
residential  exchange  loads  are  as 
submitted  to  BPA  by  the  respective 
utilities. 

BPA's  conservation  savings  estimates 
and  budget  estimates  are  developed  in 
several  stages  using  a  variety  of 
assumptions.  This  multipart  process  is 
designed  to  reflect  expected  conditions 
in  the  region  regarding  loads,  resource 
expenses,  contracts,  and  concepts  of 
flexibility.  The  determination  of 
estimates  begins  with  the  development 
of  conservation  supply  curves  that 
identify  conservation  availability  as  a 
function  of  cost,  timing,  current 
contracts,  and  technology.  These  curves 
then  are  used  in  BPA's  least-cost  mix 
model  (LCMM),  from  which  a  least-cost 
schedule  of  year-by-year  conservation 
targets  is  determined  through  2002. 
These  targets  are  used  as  a  first  step  in 
developing  actual  program  levels.  The 
targets,  in  combination  with  contractual 
considerations,  penetration  rates,  and 
decisions  about  initiation  and 
implementation  rates,  determine  final 
conservation  savings  and  budget 
estimates 

The  determination  of  conservation 
acquisitions  reflects  concepts  of 
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capability  and  flexibility  encouraged  by 
the  Northwest  Power  Planning  Council's 
Power  Plan.  Use  of  these  concepts 
allows  BPA  to  plan  for  a  variety  of 
circumstances  and  uncertainties. 

The  load/resource  balance  is 
developed  to  determine  the 
Administrator's  obligation  during  the 
test  year  and  the  42-month  critical 
period,  and  to  determine  the  magnitude 
of  surplus  firm  power  in  the  region  and 
on  the  Federal  system  in  the  critical 
period.  This  entails  performing  a  hydro 
regulation  study  that  incorporates 
system  constraints  such  as  the  Water 
Budget  for  fish  operations,  the  operation 
and  maintenance  cycles  for  various 
thermal  plants  in  the  region,  and 
projected  resource  acquisitions.  For  this 
rate  filing,  two  42-month  (critical)  hydro 
studies  and  two  40-year  hydro  studies 
are  made.  The  first  set  of  studies  starts 
in  July  1985,  and  the  second  set  starts  in 
July  1986.  The  studies  are  then  used  to 
determine  the  critical  period  surplus 
firm  power  and  nonfinn  energy  for  the 
region. 

Pacific  Northwest  regional  resources 
are  classified  as  either  dedicated  or 
nondedicated  to  the  firm  loads  of  their 
respective  owners.  The  Federal  system 
is  required  to  meet  that  portion  of  the 
load,  placed  on  the  Federal  system, 
which  is  not  served  by  dedicated 
resources.  Using  information  on 
dedicated  resources,  the  uniform 
Federal  firm  surplus  for  the  two  critical 
periods  is  computed.  The  amount  of  the 
firm  surplus  is  used  for  cost  allocation, 
rate  design,  and  revenue  forecasting. 

Capacity  has  been  analyzed  relative 
to  1930  water  conditions  and  results  of 
that  study  are  incorporated  in  the 
capacity  rate  development. 

3.  Cost  of  Service  Analysis 

The  Cost  of  Service  Analysis  (COSA) 
apportions  BPA's  test  year  revenue 
requirement  to  customer  classes  based 
on  the  use  of  specific  types  of  ser\^ice  by 
each  customer  class.  The  following  steps 
are  used  to  determine  the  allocated  cost 
to  serve  each  customer  class. 

a.  Functionalization. 
Functionalization  is  the  identification  of 
revenue  requirements  with  functions 
performed  by  the  power  system.  These 
functions  are  defined  as  generpfion  and 
transmission.  All  costs  are  assigned  to 
one  of  these  two  functions: 

In  prior  rate  filings,  the 
functionalization  step  was  performed  in 
the  Cost  of  Service  Analysis.  In  this  rate 
filing,  costs  are  functionalized  prior  to 
the  preparation  of  the  repayment 
studies.  The  results  of  the  functionalized 
repayment  studies  are  used  in  the 
functionalization  step  performed  in  the 
COSA. 


In  the  COSA,  the  net  repayment 
requirement  for  generation  is  divided 
into  two  portions — one  relating  to 
conservation  investments,  and  the  other 
related  to  all  other  generation 
investments.  This  is  done  so  that  a 
separate  allocation  method  may  be  used 
to  apportion  the  costs  of  conservation 
programs  among  the  various  customer 
classes. 

b.  Classification.  BPA  classifies  costs 
to  the  energy  and  capacity  components 
of  electric  power.  In  this  rate  proposal, 
generation  costs  are  uniformly  classified 
to  capacity  and  energy  in  the 
proportions  of  72  percent  to  energy  and 
28  percent  to  capacity.  This  uniform 
classification  method  adopted  for  the 
COS.A  is  based  on  the  results  of  BPA's 
Marginal  Cost  Study  and  reflects  the 
relative  costs  of  acquiring  additional 
energy  and  capacity  resources  in  both 
the  long  and  the  short  run.  Transmission 
costs  are  classified  entirely  to  capacity. 

c.  Segmentation.  Although  BPA 
operates  a  regionwide  transmission 
system,  some  segments  of  the  system 
are  not  needed  to  provide  some 
services.  In  order  to  identify  more 
closely  the  types  of  service  provided  by 
the  transmission  system  with  various 
customer  classes,  the  system  is  divided 
into  nine  segments,  each  providing  a 
distinct  type  of  service.  The  nine 
transmission  system  segments  are: 
integrated  network.  Pacific  Northwest- 
Southwest  Intertie.  Canadian  Intertie. 
Montana  Intertie.  generation  integration, 
fringe  area,  and  delivery  segment  for 
public  agency,  direct  service  industrial 
and  investor  owned  utility  customers. 

d.  Seasonal  Differentiation.  When 
costs  of  providing  electric  settee  vary 
substantially,  whether  by  time  of  day  or 
season  of  the  year,  it  is  appropriate  to 
reflect  this  variation  when  allocating 
costs  among  rate  classes  and  in  the 
subsequent  rate  design.  The  COSA 
includes  seasonal  differentiation  of 
energy  and  capacity  costs.  Transmission 
costs  do  not  vary-  substantially 
throughout  the  year,  and  are  therefore 
not  seasonally  differentiated. 

Generation  capacity  costs  are 
seasonally  differentiated  on  the  basis  of 
an  analysis  of  Loss  of  Load  Probabilities 
(LOLP)  contained  in  the  Marginal  Cost 
Analysis.  Energy  costs  are  seasonally 
differentiated  on  the  basis  of  the  costs 
of  hydroelectric  storage  and  of  the 
characteristics  of  the  Federal  generating 
system. 

e.  Allocation.  The  final  major  step  in 
the  COSA  is  to  allocate  the 
functionalized,  segmented,  classified 
and  seasonally  differentiated  costs  to 
classes  of  service. 

Costs  are  allocated  to  classes  of 
service  on  the  basis  of  relative  use  of 


services.  Costs  classified  to  energy  are 
allocated  to  customer  classes  on  the 
basis  of  relative  kilowatthour  use  by 
each  class,  and  on  the  proportion  of 
total  load  in  each  resource  pool.  The 
measure  for  use  of  peaking  capacity  is 
the  monthly  coincidental  peak 
megawatt.  Seasonal  capacity  is 
measured  by  averaging  the  monthly  use 
of  each  class  within  the  season.  Because 
the  power  system  is  constructed  to  meet 
coincidental  peak  demand,  the 
coincidental  peak  (relative  to  the  system 
peak)  is  used  as  a  measure  for  each 
customer's  contribution  to  BPA's  need  to 
acquire  peaking  resources. 

Costs  of  the  nine  Federal  transmission 
system  segments  and  exchange  costs 
functionalized  to  transmission  are 
allocated  on  the  basis  of  coincidental 
peak  loads  that  are  not  seasonally 
differentiated.  The  average  of  all  12 
monthly  coincidental  peaks  is  used  to 
allocate  transmission  system  costs. 
Costs  are  allocated  to  customer  classes 
on  the  basis  of  deemed  use  of  the 
transmission  system  for  power 
customers,  and  on  the  basis  of  actual 
use  of  the  transmission  system  for 
wheeling  (non-Federal  transmission) 
customers. 

BPA  proposes  to  allocate  and  recover 
costs  of  conservation  program  funding 
entirely  through  BPA's  rates  appUcable 
to  users  of  Federal  resource  pools:  The 
Federal  base  system  and  the  new 
resources  pool. 

Costs  not  associated  with  resource 
pools,  other  than  conservation  costs,  are 
allocated  to  customer  classes  on  the 
basis  of  total  use  of  services  without 
regard  to  the  resource  pool  that 
provided  that  power. 

4.  Marginal  Cost  Analysis  (MCA) 

A  Marginal  Cost  Analysis  (MCA)  is 
conducted  by  BPA  to  identify  the 
marginal  costs  BPA  incurs  for  new 
generation  and  transmission  loads  on 
seasonal,  daily,  and  hourly  bases.  The 
MCA  provides  a  basis  for  developing 
rates  that  promote  economic  efficiency. 
Questions  relating  to  the  measurement 
of  marginal  cost,  application  of  marginal 
costs  to  rates,  and  the  adjustment  of 
such  rates  to  the  revenue  requirement 
are  considered  in  developing  the  MCA. 

The  marginal  cost  of  generation  is 
based  on  results  from  BPA's  resource 
planning  models:  the  Least  Cost  Mix 
Model  (LCMM)  and  the  Svstem  Analysis 
Model  (SAM).  The  LCMM  provides 
information  concerning  the  types  of 
resources  and  the  annual  cost  of  those 
resources  acquired  to  meet  load  growth. 
The  SAM  provides  information  on  the 
cost  of  operating  those  resources  in 
conjunction  with  the  existing  system 
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and  the  level  of  secondary  revenues 
experienced  under  expected  water 
conditions.  Combining  the  information 
from  these  two  models  produces  the 
total  system  cost  associated  with  any 
given  resource  and  load  scenario. 
Taking  the  difference  in  total  system 
cost  between  a  base  load  case  and  a 
case  with  increased  load  produces  the 
marginal  cost  of  meeting  load  growth  on 
an  annual  basis  during  the  period  FY 
1987-FY  2004.  Levelizing  the  annual 
costs  over  the  18-year  period  creates  a 
marginal  cost  of  generation  that 
incorporates  the  short-run  effects  of  the 
surplus  power  situation  and  the  long-run 
effects  of  future  resource  acquisitions. 

The  marginal  resources  selected  by 
the  LCMM  and  the  existing  resource 
system  analyzed  by  the  SAM  provide 
both  generation  capacity  and  energy. 
The  division  of  the  marginal  cost  of 
generation  into  capacity  and  energy 
components  is  achieved  by  crediting  the 
total  marginal  cost  with  the  cost  of  the 
least-cost  source  of  capacity.  A  generic 
combustion  turbine  serves  as  the  least- 
cost  source  of  capacity.  The  marginal 
cost  of  producing  energy  is  the  amount 
of  the  total  marginal  cost  of  generation 
remaining  after  the  crediting  process, 
plus  the  incremental  generation 
operation  and  maintenance  expense  and 
generation-integration  expense 
associated  with  energy. 

Two  transmission  segments,  network 
and  generation-integration,  are 
considered  in  the  MCA.  The  marginal 
cost  of  transmission  network  is  based 
on  projected  transmission  investments 
for  the  fiscal  years  1987-1994.  The 
marginal  cost  of  transmission  network 
investment  and  the  associated  operation 
and  maintenance  expense  are  classified 
to  capacity  and  energy.  The 
classification  percentages  of  76  percent 
to  capacity  and  24  percent  to  energy  are 
developed  from  an  analysis  of  the 
reasons  causing  the  transmission 
network  investment. 

The  marginal  cost  of  generation- 
integration  is  based  on  the  cost  of 
integrating  a  generic  baseload  thermal 
plant  into  BPA's  transmission  system. 
The  marginal  cost  of  generation- 
integration  and  the  associated  operation 
and  maintenance  expense  are  classified 
to  capacity  and  energy.  The 
classification  percentages  of  28  percent 
to  capacity  and  72  percent  to  energy  are 
based  on  the  rati^^  (a)  the  marginal 
cost  of  generatio^Bpacity  and  (b)  the 
marginal  cost  of  g^reration  energy  to  (c) 
the  total  marginal  cost  of  generation. 

The  marginal  cost  of  generation 
energy  is  seasonally,  but  not  diurnally. 
differentiated.  The  MCA  incorporates 
and  energy  differential  which  assigns 
zero  costs  to  May  and  spreads  the 


marginal  energy  costs  over  the 
remaining  11  months.  The  marginal  cost 
of  transmission  network  energy  is 
neither  seasonally  or  diurnally 
differentiated. 

Marginal  capacity  cost  variations 
occur  seasonally  and  diurnally.  Based 
on  the  seasonal,  hourly,  and  day-of- 
week  analysis,  the  winter  peak  period 
for  generation  capacity  is  defined  as 
December  through  April,  Monday 
through  September,  7  a.m.  to  10  p.m.  The 
summer  peak  period  consists  of  the 
same  hours  of  the  days  and  days  of  the 
week  during  the  months  of  May  through 
November.  The  offpeak  capacity  hours 
are  all  other  hours  of  the  year. 

There  is  no  seasonal  differentiation  of 
the  marginal  cost  of  transmission.  On  a 
diurnal  basis,  however,  all  factors 
except  load  level  are  approximately 
constant.  Therefore,  the  diurnal  load 
analysis  developed  for  generation 
capacity  is  a  reasonable  proxy  for  the 
transmission  system.  Then,  the  peak 
period  for  transmission  network  costs  is 
Monday  through  Saturday,  7  a.m.  to  10 
p.m.,  and  the  offpeak  period  is  all  other 
hours  for  all  months  of  the  year. 

After  selecting  the  seasonal  periods, 
cost  allocation  factors  are  developed, 
which  indicate  that  79  percent  of 
capacity  costs  should  be  assigned  to 
December  through  April  and  21  percent 
should  be  assigned  to  May  through 
November.  Transmission  capacity  costs 
are  assigned  to  the  peak  period  for  all 
months  of  the  year. 

5.  Section  7(b)(2)  Rate  Test  Study 

Section  7(b)(2)  of  the  Northwest 
Power  Act  directs  EPA  to  assure  that 
the  wholesale  power  rates  effective 
after  July  1, 1985,  to  be  charged  its 
public  body,  cooperative,  and  Federal 
agency  customers  (the  7(b)(2) 
customers)  for  their  firm  power 
requirements  for  5-year  period  are  no 
higher  than  the  costs  of  power  to  those 
customers  for  the  same  time  period  if 
specified  assumptions  are  made.  The 
effect  of  the  rate  test  is  to  protect  the 
7(b)(2)  customers'  wholesale  firm  power 
rates  from  certain  costs  resulting  from 
provisions  of  the  Northwest  Power  Act. 
The  rate  test  could  result  in  a 
reallocation  of  costs  from  the  7(b)(2) 
customers  to  BPA's  other  rate  classes. 
The  purpose  of  the  Sec.  7(b)(2)  Rate  Test 
Study  is  to  describe  the  rationale, 
process,  application,  and  results  of  the 
Sec.  7(b)(2)  rate  test  implementation 
methodology. 

The  rate  projections  and  the  actual 
rate  test  itself  are  performed  by  BPA's 
Supply  Pricing  Model  (SPM).  The  SPM 
simulates  BPA's  ratesetting  process, 
using  load  and  resource  data  and 
additional  cost  data  consistent  with  that 


used  in  this  rate  proposal.  The 
assumptions  and  ratesetting  processes 
such  as  load/resource  balancing,  cost 
allocation,  and  rate  design  are  also 
consistent  with  this  rate  proposal.  The 
SPM  calculates  two  sets  of  wholesale 
power  rates  for  BPA's  preference 
customers:  (1)  A  set  of  rates  for  each 
year  of  the  section  7(b)(2)  5-year  test 
period  (the  rate  case  test  year  plus  the 
ensuing  4  years)  assuming  that  section 
7(b)(2)  is  not  in  effect  program  case 
rates);  and  (2)  a  set  for  the  same  5-year 
period  considering  the  five  assumptions 
listed  in  section  7(b)(2)  (7(b)(2)  case 
rates).  Certain  specified  section  7(g) 
costs  are  subtracted  from  the  program 
case  rates.  The  SPM  then  discounts  each 
year's  rates  to  the  test  year  of  the 
relevant  rate  case,  averages  each  set  of 
discounted  rates,  and  compares  the  two 
resulting  averages  rounded  to  the 
nearest  tenth  of  a  mill.  If  the  average  of 
the  discounted  program  case  rates  less 
the  7(g)  cost  is  larger  than  the  average 
discounted  7(b)(2)  case  rates,  the  rate 
test  triggers.  If  the  rate  test  triggers,  the 
amount  of  dollars  to  be  reallocated  in 
the  test  year  is  calculated  by  multiplying 
the  difference  between  the  discounted 
program  case  and  discounted  7(b)(2) 
case  rates  by  the  general  requirements 
loads  of  the  preference  customers.  This 
dollar  amount  is  used  in  the  Wholesale 
Power  Rate  Design  Study  as  an 
adjustment  to  the  allocated  costs  in  the 
rate  case  test  year. 

The  rate  test  does  not  trigger  for  the 
rates  calculated  for  1987-1991.  so  no 
costs  will  be  reallocated  in  the  FY  1987 
rate  case  test  year. 

6.  Section  7(c)(2)  Industrial  Margin 
Study 

Section  7(c)(2)  of  the  Northwest  Power 
Act  directs  the  Administrator  to  base 
the  rates  for  service  to  BPA's  DSI 
customers,  beginning  July  1, 1985.  on 
rates  charged  BPA's  public  agency  and 
cooperative  customers  and  the  typical 
margins  included  by  those  public  agency 
and  cooperative  customers  in  rates  to 
their  retail  industrial  consumers.  The 
Northwest  Power  Act  also  provides  that 
the  Administrator  shall  take  into 
account  comparative  load,  cost,  and 
character  of  service  factors  identified  in 
subsections  7(c)(2)  (A),  (B).  and  (C). 

BPA  relied  on  financial  and  operating 
data  submitted  by  its  public  agency  and 
cooperative  customers  to  quantify  a 
historical  typical  margin  for  calendar 
years  1982  an  1983.  Typical  margins  for 
individual  utilities  were  derived  by 
subtracting  each  utility's  average  power 
and  transmission  cost  per  kilowatthour 
from  its  average  industrial  revenue  per 
kilowatthour  for  the  historical  period. 
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Each  utihty's  industrial  margin  was  then 
weighted  by  the  amount  of  its  industrial 
energy  sales  for  each  of  the  base  years 
to  derive  an  aggregated  historical 
typical  margin.  BPA  then  applied  an 
inflation  factor,  based  on  historical  and 
forecast  GNP  implicit  price  deflators,  to 
the  aggregate  typical  margin  to  obtain  a 
FY  1987  typical  margin,  unadjusted  for 
subsections  (A),  (B).  and  (C). 

BPA  developed  two  adjustments  to 
the  FY  1987  unadjusted  typical  margin. 
The  first  of  these  adjustments  was  made 
to  account  for  the  larger  size  and  higher 
load  factor  of  the  DSI  loads  relative  to 
retail  industrial  loads.  The  margin  for 
the  lP-65  f*remium  rate  was  derived  by 
subtracting  this  character  of  load 
adjustment  from  the  unadjusted  FY  1987 
typical  margin.  The  IP-85  Premium  rate 
provides  for  firm  service  to  all  four 
quartiles  of  the  DSI  load.  However,  BPA 
provides  nonfirm  service  to  the  first 
quartile  of  the  DSI  load  under  the  IP 
Standard  rate.  Therefore.  BPA  made  a 
second  adjustment  to  derive  the  margin 
for  the  IP-85  Standard  rate.  This  second 
adjustment  recognizes  the  "character  of 
service." 

The  character  of  service  adjustment 
recognizes  the  degree  to  which  the 
expected  quality  of  service  provided 
under  the  IP-85  Premium  rate  exceeds 
the  expected  quality  of  service  provided 
under  the  IP-85  Standard  rate.  BPA 
quantified  this  difference  by  first 
subtracting  the  projected  NF-85  .Nonfirm 
Energy  Standard  rate  from  the  average 
IP-85  Premium  Rate.  This  difference  was 
then  reduced  to  reflect  the  fact  that  only 
first  quartile  service,  and  in  fact  only  a 
portion  of  the  first  quartile  service,  is 
actually  subject  to  the  availability  of 
nonfirm  energy  and  that  the  first  quartile 
service  represents  only  a  portion  of  the 
total  expected  service.  This  reduced 
amount  represents  the  character  of 
service  adjustment  by  which  the  margin 
for  Premium  service  was  reduced  to 
arrive  at  a  margin  for  Standard  service. 

B.  Whulesale  Power  Rates 

Issues  directly  related  to  individual 
rate  schedules  are  discussed  in  section 
1,  below.  Issues  related  to  more  than 
one  schedule  are  presented  in  section  2. 

1.  Issues  Related  to  Individual  Rate 
Schedules 

a.  Priority  Firm  Power  Rate.  PF-85. 
BPA  sells  Priority  Firm  power  to  public 
bodies,  cooperatives.  Federal  agencies, 
and  utilities  participating  in  the 
exchange  under  section  5{c)  of  the 
Northwest  Power  Act.  BPA  also 
proposes  that  this  rate  schedule  be 
available  for  the  purchase  of  capacity, 
which  will  require  the  return  of 
associated  energy.  This  power  must  be 
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used  to  meet  firm  loads  within  the 
Pacific  Northwest. 

The  Priority  Firm  load  is  served  with 
FBS  and  exchange  resources.  The  PF-85 
rate  consists  of  a  demand  charge  that  is 
time-differentiated  on  both  seasonal  and 
diurnal  bases  and  an  energy  charge  that 
is  seasonally  differentiated.  A  low 
density  discount  is  available  to 
qualifying  utilities.  The  rate  also 
includes  the  Exchange  and  Supply 
System  Adjustment  Clauses  and  a  new 
feature,  the  Council-recommended 
Conservation  Surcharge.  The  billing 
factors  for  computed  requirements 
customers  taking  Priority  Firm  power 
continue  to  be  designed  to  enhance 
BPA's  revenue  stability. 

b.  Industrial  Firm  Power  Rate,  IPSS. 
The  IP-85  rate  schedule  applies  to  sales 
of  Federal  power  to  BPA's  direct-senice 
industrial  (DSI}  customers.  The  IP-85 
rate  is  based  on  two  elements:  the 
Administrator's  "applicable  wholesale 
rates"  to  public  agency  customers  and 
the  "typical  margins"  charged  by  those 
public  agency  customers  to  their  retail 
industrial  consumers.  Customers 
requesting  service  to  the  first  quartile 
with  surplus  firm  energy  load  carrying 
capability  (FELCC)  will" pay  a  higher 
rate,  which  is  based  on  the  higher  costs 
associated  with  providing  such  service. 
The  IP-85  rate  schedule  also  includes  an 
Incentive  rate,  designed  to  allow  BPA  to 
increase  sales  to  DSI  customers  during 
periods  of  low  economic  activity 
without  jeopardizmg  BPA's  overall 
revenue  collection. 

Power  sales  contracts  with  the  DSIs 
grant  BPA  the  right  to  restnct  the  DSI 
loads  under  certain  conditions.  As  a 
result,  the  Federal  system  can  use  these 
restriction  rights  as  part  of  its  reserve 
requirement.  A  value  of  reserves 
analysis  was  performed  to  measure  the 
benefit  resulting  from  the  ability  to 
restrict  the  DSI  load  and  to  comply  with 
section  (7)(c)(3]  of  the  Northwest  Power 
Act.  The  Federal  system  reserves 
provided  by  the  DSI  restriction  rights 
are  separated  into  forced  outage 
reserves,  stability  reserves,  and  plant 
delay  reserves.  In  determining  the  value 
of  reserves  proivided  by  BPA  s 
restriction  rights,  BPA  looked  at  the 
most  feasible,  least  cost  alternative  to 
providing  these  reserves. 

The  IP-85  rate  includes  a  credit  for  the 
value  of  reserves.  This  credit  is  based 
on  a  share-the-savings  concept.  First, 
the  cost  of  the  outages  to  the  DSIs  was 
determined.  Then,  the  value  of  BPA  of 
the  reserves  provided  by  the  DSIs  was 
calculated.  These  two  figures  were 
added  and  divided  in  half  to  arrive  at 
the  revenue,  $45,417,000,  that  is  credited 
to  the  DSIs  for  the  reserves  they 
provide.  To  determine  the  actual  credit. 


the  revenue  was  divided  by  the 
appropriate  billing  determinants.  The 
credit  is  m  the  form  of  a  reduction  in  the 
monthly  demand  and  energy  charges,  in 
the  same  manner  as  in  the  IP-83  rate. 

The  industrial  class  has  contributed 
significantly  to  BPA's  revenue  instability 
due  to  IP  load  underruns.  In  order  to 
promote  revenue  stability,  the  proposed 
IP-85  rate  includes  a  customer  charge 
based  on  plant  capacity  for  the  larger 
aluminum  plants,  and  based  on 
forecasted  operating  demand  for  the 
remaining  smaller  DSI  customers.  The 
customer  charge  is  set  at  a  level  that 
recovers  approximately  29  percent  of 
the  total  IP-8S  expected  revenues. 

As  with  the  existing  rn'es.  the  demand 
charges  for  the  IP-85  rate  are  time 
differentiated  on  both  daily  and 
seasonal  bases.  There  if  no  demand 
charge  for  delivenes  during  offpeak 
hours.  The  energv  charge  is  seasonally 
differentiated.  The  IP-85  rate  also 
includes  the  Exchange  Adjustment 
Clause,  the  Supply  Syslpm  Adjustment 
Clause,  a  power  factor  penalty,  and  a 
charge  for  unauthorized  increase. 

c.  Special  Inr/ustnal  Power  Rate.  SI- 
85.  This  rate  schedule  is  available  to 
purchasers  qualifying  for  a  special  class 
of  industrial  power  as  provided  for  in 
section  7(d)(2)  of  the  .Northwest  Power 
Act.  Section  7(d)(21  authonzes  BPA  to 
establish  a  special  rate  for  any  DSI 
using,  as  its  primary  resource,  raw- 
materials  indigenous  to  the  region. 

The  only  customer  that  qualifies  for 
this  Special  Industrial  rate  is  the  Hanna 
Nickel  Smelting  Company.  The  SI-85 
Standard  rate  is  set  equal  to  the  PF-85 
rate  less  the  value  of  reserves,  to 
approximate  the  rate  Hanna  would  have 
paid  without  the  .Northwest  Power  .\z\. 
The  SI-85  Standard  rate  has  seasonally 
and  diumally  time-differentiated 
demand  charges  and  seasonally 
differentiated  energy  charges,  the  rate 
includes  adjustments  for  power  factor, 
value  of  reserves,  and  unauthorized 
increase. 

BPA  is  also  proposing  an  SI-85 
Offpeak  rate  if  the  purchaser  requests 
special  offpeak  service.  The  Offpeak 
rate  has  a  7  mill  per  kilowatthour  energy 
charge  and  no  demand  charge.  BP.A 
expects  that  Hanna  will  purchase  power 
at  this  special  Offpeak  rate  throughout 
the  rate  period. 

d.  Firm  Capacity  Rate.  CF-85.  The 
CF-85  rate  applies  to  utilities  purchasing 
firm  capacity  from  BPA  on  either  an 
annual  or  a  seasonal  basis.  Annual 
capacity  is  dehvered  throughout  the 
year  as  requested  by  the  customer  and 
seasonal  capacity  is  delivered  over  the 
5-month  period  of  June  1  through 
October  31.  Energy  associated  with  this 
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capacity  is  to  be  returned  to  BPA.  CF-«5 
loads  are  served  with  FBS  and  exchange 
resources.  The  rate  includes  the 
Exchange  Adjustment  Clause,  the 
Supply  System  Adjustment  Clause,  the 
Council-recommended  Conservation 
Surcharge,  a  seasonally  differentiated, 
extended  pecJcing  surcharge  for  capacity 
taken  in  excess  of  8  hours  per  day,  and  a 
seasonally  differentiated  surcharge  for 
high  rates  of  energy  return  (in  excess  of 
60  percent  of  Contract  Demand).  This 
rate  schedule  will  be  available  only  to 
purchasers  executing  appropriate 
contracts  before  July  1, 1985. 

The  extended  peaking  surcharge  is 
based  on  the  seasonal  reduction  in 
hydro  peaking  capacity  due  to 
sustaining  generation  for  an  additional 
10  hours  per  week.  The  returned  energy 
surcharge  is  based  on  the  reduction  in 
seasonal  hydro  peaking  capability  due 
to  high  rates  of  energy  being  returned  in 
any  given  hour,  which  causes  a  risk  of 
spilled  firm  energy. 

e.  Emergency  Capacity  Rate.  DE-85. 
The  CE-85  rate  schedule  is  applied  to 
capacity  used  either  to  meet 
emergencies  on  the  purchaser's  system 
or  to  displace  non-BPA  resources.  BPA 
provides  such  capacity  to  utilities  on  a 
weekly  basis  if  it  is  requested  and  if 
excess  capacity  is  available.  The  energy 
associated  with  the  delivery  of  this 
capacity  must  be  returned  to  BPA. 

To  determine  the  CE-85  rate,  the  Firm 
Capacity  rate  for  a  contract  year  was 
divided  by  the  number  of  weeks  in  a 
year  and  then  increased  by  30  percent  to 
cover  additional  administrative  and 
general  costs.  Because  costs  associated 
with  deliveries  over  the  Pacific 
Northwest-Pacific  Southwest  (Southern) 
Intertie  have  not  been  allocated  to  this 
service  category  in  the  COSA,  such 
deUveries  are  subject  to  an  additional 
charge. 

f.  New  Resource  Rate,  NR-85.  The 
NR-85  rate  is  available  for  the  purchase 
of  firm  power  by  investor-owned 
utilities  imder  net  requirements 
contracts  for  resale,  direct  consumption, 
or  for  use  in  construction,  test  and  start- 
up, and  station  service.  It  is  also 
available  for  service  to  new  large  single 
loads  of  public  bodies,  cooperatives,  or 
Federal  agencies.  BPA  also  proposes 
that  this  rate  schedule  be  available  for 
the  purchase  of  capacity,  which  will 
require  the  return  of  associated  energy. 

Exchange  energy  costs  are  allocated 
to  this  class  of  service  to  serve  the  small 
amount  of  energy  load  forecasted  during 
the  test  year.  However,  the  NR-85  rate 
is  set  to  approximate  a  rate  based  on 
both  allocated  exchange  capacity  and 
energy  costs  so  that  is  can  be  applied  to 
any  load  that  qualifies  for  NR-85 
service.  The  energy  charges  for  the  NR- 


85  rate  reflect  the  increased  cost  to  be 
collected  through  the  energy  charges  due 
to  setting  the  demand  charge  equal  to 
the  equalized  demand  charge.  The 
demand  charges  are  set  equal  to  the 
equalized  Priority  Firm  power  demand 
charges  and  are  therefore  seasonally 
and  diumally  time-differentiated. 

g.  Firm  Displacement  Power  Rate. 
FD-85.  As  part  of  efforts  to  market  its 
firm  surplus  power,  BPA  is  exploring 
arrangements  in  which  BPA  would  sell 
its  surplus  to  Pacific  Northwest 
generating  utilities  to  serve  their  firm 
loads.  These  utilities  would  then  sell 
their  resources  that  have  been  displaced 
by  the  BRA  purchase,  as  well  as  their 
current  surplus,  to  California.  This 
strategy  would  have  the  advantage  of 
allowing  longer  term  guarantees 
concerning  availability  and  price  than 
BPA  would  be  able  to  give  for  a  Surplus 
Power  sale  to  California. 

The  FD-85  rate  is  available  for  the 
contract  purchase  of  Firm  Displacement 
Power  or  Capacity  by  utihties  in  the 
Pacific  Northwest,  for  the  purpose  of 
displacing  the  output  of  resources 
owned  by  those  utilities  and  allowing 
the  export  of  the  displaced  output  of  the 
resources  to  Pacific  Southwest 
customers.  The  FD-85  rate  has  demand 
and  energy  charges,  effective  through 
June  30, 1990.  The  demand  charges  of 
FD-85  are  diurnally  differentiated. 

The  FD-85  rate  is  calculated  based  on 
the  demand  and  energy  components  of 
the  NR-85  rate.  However,  an  additional 
amount  is  included  in  the  demand 
component  to  reflect  the  projected  rate 
of  increase  of  the  NR  rate  from  1987 
through  1990.  In  addition,  a  small 
escalation  rate  will  be  applied  to  both 
the  demand  and  energy  charges  of  FD- 
85.  beginning  July  1, 1986,  to  represent 
unknow  risk  factors  associated  with  a 
long-term  firm  sale. 

h.  Surplus  Firm  Power  Rate.  SPSS. 
The  SP-85  rate  is  available  for  the 
purchase  of  Surplus  Firm  Power  for 
resale  or  for  direct  consumption  by 
purchasers  other  than  DSI  customers. 
SP-85  power  is  available  for  purchase 
inside  and  outside  the  Pacific  Northwest 
and  outside  the  United  States.  BPA  also 
proposes  that  this  rate  schedule  be 
available  for  the  purchase  of  capacity, 
which  will  require  the  return  of 
associated  energy. 

The  SP-85  rate  consists  of  two 
components:  a  Resource  rate  and  a 
Contract  rate.  Both  rates  may  be  applied 
to  contract  purchases  of  Surplus  Firm 
power  provided  the  contracts  are  of  a 
duration  of  less  than  1  year  and 
terminate  on  or  before  September  30, 
1987.  The  Contract  rate  will  be  applied 
to  purchases  pursuant  to  contracts 
having  an  effective  term  of  more  than  1 


year  or  terminating  after  September  30, 
1987.  The  Contract  rate  consists  of 
energy  and  demand  charges. 

The  Resource  rate  is  based  on  the  cost 
of  power  from  specified  resources. 
These  resources  may  be  Federal  system 
thermal  resources,  exchange  resources, 
purchased  power,  or  some  combination 
of  all  three.  Resource  rates  will  be 
calculated  to  recover  the  costs 
associated  with  an  individual 
contractual  sale. 

The  Contract  rate  is  based  on  the  fully 
allocated  cost  of  surplus  resouces: 
Exchange  resources  and  new  resources. 
Demand  charges  are  diumally 
differentiated.  An  escalation  factor  is 
included  under  the  contract  rate  in  order 
to  adjust  for  cost  increases  in  contracts 
that  are  in  effect  for  more  than  1  year  or 
extend  past  September  30, 1987.  The 
Contract  rate  shall  be  adjusted  each 
October  1  beginning  October  1. 1986. 
Purchasers  are  given  two  options  in  the 
choice  of  an  escalation  factor. 

i.  Surplus  Firm  Energy  Rate,  SE-85. 
The  SE-85  rate  is  available  for  the 
purchase  of  Surplus  Firm  energy  for 
resale  or  direct  consumption  by 
purchasers  other  than  direct-service 
industrial  customers.  As  with  the 
Surplus  Firm  Power  rate,  the  SE-85  rate 
is  available  for  the  purchase  of  Siuplus 
Firm  Energy  by  parties  inside  and 
outside  the  Pacific  Northwest  as  well  as 
outside  the  United  States. 

The  SE-85  rate  is  set  at  the  same  level 
as  the  SP-85  rate  assuming  a  100  percent 
load  factor.  Thus,  the  Surplus  Firm 
Energy  rate  is  based  on  the  costs  of 
surplus  exchange  resources  and  new 
resources  that  have  been  allocated  to 
the  Surplus  Firm  Power  rate.  The  rate 
includes  a  power  factor  adjustment. 

j.  Nonfirm  Energy  Rate,  NF-65.  The 
NF-85  rate  is  available  for  the  purchase 
of  nonfirm  energy  both  inside  and 
outside  the  Pacific  Northwest  and 
outside  the  United  States.  The  proposed 
NF-85  rate  structure  contains  rates  that 
are  applicable  under  varying  operating 
and  marketing  conditions.  There  are  a 
Contract  rate  and  four  rates  that  can  be 
applied  depending  on  market  conditions. 
BPA  may  sell  nonfirm  energy  at  one  or  • 
more  of  the  rates  at  the  same  time. 

First,  the  Standard  rate  is  based  on 
the  average  cost  of  service  with  FBS  and 
new  resource  power.  The  Standard  rate 
is  diuarnally  differentiated.  BPA  will 
attempt  to  market  all  nonfirm  energy  at 
the  Standard  rate.  A  guaranteed 
delivery  option  is  available  for  the 
Standard  rate.  Whenever  BPA 
determines  that  nonfirm  energy  can  be 
sold  on  that  basis,  guaranteed  delivery 
nonfirm  energy  normally  will  be  offered 
for  a  period  of  4  days.  Available 
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guaranteed  energy  may  be  as  small  as 
zero  or  as  much  as  all  the  nonfirm 
energy  BPA  plans  to  offer  for  sale  on 
such  days.  Any  energy  scheduled  under 
the  guaranteed  delivery  provision  shall 
be  delivered  except  when  BPA  and  the 
purchaser  mutually  agree  to  change  the 
scheduled  amounts  or  when  BPA  must 
reduce  NF-85  deliveries  to  serve  firm 
loads  because  ef  unexpected  generation 
loss  in  the  Pacific  Northwest. 

Second,  sales  will  be  made  at  the 
Variable  Displacement  rate  when  BPA 
is  unable  to  sell  all  available  FCRPS 
energy  at  the  Standard  rate.  To  qualify 
for  the  rate,  the  purchaser  must 
demonstrate  that  purchases  under  the 
Standard  rate  would  not  be  economic. 
The  Variable  Displacement  rate  will 
help  ensure  that  BPA  displaces  the 
greatest  possible  amount  of  thermal 
generation  and  will  allow  BPA  to 
increase  NF-65  revenues.  The  rate  is 
flexible  and  equals  75  percent  of  the 
purchaser's  decremental  cost.  It  is 
available  whenever  the  decremental 
cost  of  the  displaced  resource  or 
purchase  is  less  than  the  applicable 
Standard  rate  (peak  or  offpeak)  plus  2.0 
mills  per  kilowatthour.  The  Variable 
Displacement  rate  has  a  minimum  of 
11.0  mills  per  kilowatthour. 

Third,  the  Fixed  Displacement  rate 
will  be  effective  when  the  available 
energy  exceeds  available  markets  at  the 
Standard  and  Variable  Displacement 
rates.  This  rate  is  similar  to  the  NF-83 
Displacement  rate,  and  will  help  ensure 
that  BPA  displaces  the  greatest  possible 
amount  of  thermal  generation. 

Fourth,  the  NF-85  Incremental  rate 
shall  be  applied  to  sales  of  power 
produced  or  purchased  concurrently 
with  the  nonfirm  sale  which  BPA  may. 
at  its  option,  not  produce  or  purchase, 
and  when  the  incremental  cost  is  greater 
than  the  average  Standard  rate  less  2.0 
mills.  The  rate  shall  be  equal  to  the 
incremental  cost  of  the  power  plus  2.0 
mills  per  kilowatthour. 

k.  Energy  Broker  Rate,  EB-85.  In 
October  1981.  BPa  entered  into  an 
agreement  with  the  Western  Systems 
Coordinating  Council  (WSCC)  to 
participate  in  WSCC's  Energy  Broker 
Program.  The  Broker  Program  offered  by 
WSCC  is  a  communication  and 
scheduling  procedure  for  matching 
potential  sellers  of  electric  energy  with 
potential  buyers.  The  proposed  EB-85 
rate  offered  by  BPA  is  available  for  both 
sale  and  purchase  of  nonfirm  energy 
among  participants  in  the  WSCC  Energy 
Broker  System,  between  whom 
agreements  for  energy  transmission 
have  been  transacted. 

1.  Reserve  Power  Rate.  RP-85.  The 
proposed  RP-85  rate  schedule  is 
available  for  the  purchase  of: 


(1)  Firm  power  to  met  a  purchaser's 
unanticipated  load  growth  as  provided 
in  a  purchaser's  power  sales  contract; 
(2)  power  for  which  BPA  determines  no 
other  rate  schedule  is  applicable;  or  (3) 
power  to  serve  a  purchaser's  firm  power 
loads  in  circumstances  where  BPA  does 
not  have  a  power  sales  contract  in  force 
with  such  a  purchaser,  and  BPA 
determines  that  the  rate  should  be 
applicable. 

■Phis  rate  schedule  applies  to 
purchasers  inside  and  outside  the 
United  States  BPA  expects  that  the  RP- 
85  rate  schedule  will  be  used  primarily 
to  meet  emergency  power  shortages  on  a 
purchaser's  system  and  to  charge, 
pursuant  to  the  power  sales  contract,  for 
unauthorized  increases  in  the  case  of 
minimal  power  overruns. 

The  Reserve  Power  rate  is  based 
direcdy  on  the  results  of  the  Marginal 
Cost  Analysis.  The  proposed  RP-85  rate 
will  provide  BPA's  customers  with  price 
signals  that  reflect  the  cost  of  producing 
additional  kilowatts  and  kilowatthours, 
regardless  of  BPA's  revenue 
requirement.  An  adjustment  for  power 
factor  and  a  charge  for  unauthorized 
increase  are  also  included  in  the  RP-85 
rate  schedule. 

2.  Other  Rate  Issues — a.  Sequencing. 
Because  of  new  provisions  of  the 
Northwest  Power  Act.  the  sequence  of 
rate  design  adjustments,  calculations, 
and  comparisons  has  become  an  issue. 
The  rate  schedules  contained  herein  are 
based  on  the  following  sequence  of 
adjustments  to  costs  allocated  in  the 
COSA.  First,  excess  revenues  are 
detemined  and  allocated.  Second,  the 
revenue  deficiencies  associated  with  the 
value  of  reserves  credit,  surplus  firm 
power  sales,  fized  contract  rates,  and 
the  Special  Industrial  (Hanna)  rates  are 
determined  and  allocated.  Third,  the  DSI 
"markup  rate"  is  calculated.  This  rate  is 
the  sum  of  the  average  PF-85  rate  at  this 
point  in  the  rate  design  process  and  the 
"typical  industrial  margin,"  which  is 
determined  in  the  section  7(c)(2) 
Industrial  Margin  Study.  The  cost 
allocated  to  the  IP  class  differs  from  the 
revenue  that  would  be  received  from  the 
DSIs  under  the  DSI  markup  rate.  This 
difference,  the  7(c)(2)  delta,  is  allocated 
to  firm  power  classes  of  service.  Fourth, 
any  adjustment  required  by  the  results 
of  the  section  7(b)(2A)  Rate  Test  Study 
is  performed.  If  the  7(b)(2)  test  had 
triggered,  the  full  amount  of  the 
adjustment  would  have  been  credited  to 
the  general  requirements  loads  of  public 
body,  cooperative  and  Federal  agency 
customers,  and  the  7(b)(2)  cost  would 
have  been  allocated  to  power  sold  to  all 
other  customers.  Fifth,  the  demand 
charges  for  PF-85  and  CF-85  are 
equalized  by  dividing  the  total  allocated 


capacity  and  transmission  costs  for 
these  classes  by  the  total  biUing 
determinants.  Sixth,  the  DIS  rate  is 
compared  with  the  OY  1985  "floor  rate," 
pursuant  to  section  7(c)(2)  of  the 
Northwest  Power  Act.  This  ensures  diat 
the  DSI  rate  does  not  fall  below  the  level 
in  effect  for  the  year  ending  June  30, 
1985.  Had  the  DIS  rate  been  less  than 
the  floor  rate  at  this  point,  it  would  have 
been  raised  to  the  floor,  and  the  excess 
revenues  thus  generated  would  have 
been  allocated  to  other  customers,  thus 
reducing  their  rates.  Seventh,  the 
resulting  FY  1987  rates  are  scaled  to 
ensure  that  neither  a  surplus  nor  a 
deficit  occurs  for  the  27-month  rate 
period.  The  DSI  floor  rate  is  checked 
again  after  scaling. 

b.  Scaling  Factor.  A  1987  test  year 
(fiscal  year  1987)  is  used  in  the 
development  of  the  rates.  TheTesulting 
rates  will  provide  revenues  sufficient  to 
meet  BPA's  test  year  repayment 
obligation.  However,  if  these  rates  were 
also  applied  to  forecasted  sales  for  the 
15-month  period  extending  from  July  1, 
1985,  until  the  beginning  of  the  test  year, 
BPA  would  recover  more  revenue  than 
required  to  meet  the  total  27-month 
repayment  requirement.  Consequently, 
BPA  applies  a  scaling  factor  to  the  test 
year  rates  to  adjust  the  rates  downward. 
This  scaling  factor  is  based  on  costs  and 
revenues  from  all  of  BPA's  rates,  both 
wholesale  power  and  transmission.  The 
factor  is  applied  to  each  test  year  1987 
rate  to  yield  a  rate  apphcable  to  the 
entire  27-month  rate  penod.  Because 
BPA  must  account  separately  for  FCRTS 
cost,  two  scaling  factors  are  developed: 
one  for  FCRTS  costs  and  one  for  all 
other  (referred  to  as  "generation")  costs. 
These  scaling  factors  are  applied  to  the 
transmission  and  generation 
components  of  the  scaleable  rates 
developed  for  the  1987  test  year. 

c.  Adjustment  Clauses.  BPA  has 
studied  different  forms  of  automatic 
adjustment  clauses  as  a  means  of 
alleviating  its  cash  flow  problems  and 
recovering  sufficient  revenue  to  cover 
uncontrollable  expenses.  In  the  rate 
proposal,  BPA  is  including  an  Exchange 
Adjustment  Clause  and  a  Supply  System 
Adjustment  Clause  in  the  applicable 
rates. 

An  Exchange  Adjustment  Clause 
(EAC)  is  included  in  the  Priority  Firm. 
Industrial  Firm.  Firm  Capacity,  and  New 
Resource  Finn  rate  schedules.  Exchange 
resources  are  assigned  to  loads  served 
under  these  rates.  The  adjustment  is  in 
form  of  a  rebate  or  surcharge  if  the 
actual  average  cost  of  selected  exchange 
resources  during  the  period  July  1, 1985, 
through  September  30, 1987,  differs  from 
that  forecast.  The  EAC  is  based  on  the 
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average  cost  of  exchange  resources 
acquired  by  BPA  from  the  region's 
publicly-owned  and  investor-owned 
utilities  whose  individual  average 
system  costs  are  greater  than  the 
Priority  Firm  Power  rate.  The  EAC  will 
be  implemented  on  two  dates  during  the 
27-month  rale  period:  October  1. 1988, 
and  October  1, 1987.  Each  of  these 
adjustments  shall  be  subject  to  a  final 
recalculation  approximately  1  year  later 
to  reflect  modifications  in  the  data  used 
in  the  adjustment  formula. 

A  Supply  System  Adjustment  Clause 
has  been  included  in  the  Priority  Firm 
Power  and  Firm  Capacity  rate 
schedules,  which  are  based  in  pari  on 
the  costs  of  Federal  base  system 
resources.  Also  subject  to  the  Supply 
System  Adjustment  Clause  is  the 
Industrial  Power  rate  schedule,  because 
of  its  relationship  to  the  Priority  Firm 
Power  rate  schedule,  as  defined  by 
section  7(c)(2)  of  the  Northwest  Power 
Act.  Any  adjustment  will  be  made  to  the 
Priority  Firm  Power  and  Industrial  Firm 
Power  energy  charges  and  the  Firm 
Capacity  demand  charges  effective 
October  1. 1986.  based  on  the  sum  of: 

(1)  The  difference  between  the  actual 
operating  year  (OY)  1986  Supply  System 
net  funding  requirement  for  WNP-1.  -2. 
and  70  percent  of -3  and  the  costs  in  the 
revenue  requirement  for  FY  1986;  and 

(2)  The  difference  between  the  OY 
1987  Supply  System  Annual  Budget  for 
W'NP-1.  -2,  and  70  percent  of -3  and  the 
costs  in  the  revenue  requirement  for  FY 
1987. 

For  each  customer,  the  adjustment 
will  be  the  product  of  the  percentage  of 
Supply  System  costs  allocable  to  that 
customer  class  and  the  changes  in 
Supply  System  costs  for  FY  1986  and  FY 
1987.  divided  by  the  class's  energy  or 
capacity  billing  determinants  for  FY 
1987.  No  adjustment  will  be  calculated  if 
the  change  in  Supply  System  costs  for 
FY  1986  and  FY  1987  is  less  than  or 
equal  to  1  percent. 

d.  Revenue  Deficiencies  From  Surplus 
Sales.  It  was  assumed  for  purposes  of 
the  rate  filing  that  850  average 
megawatts  of  Surplus  Firm  Power  will 
be  sold  at  the  SP-85  contract  rate,  of  a 
total  surplus  of  1152  average  megawatts. 
The  remaining  302  average  megawatts 
are  assumed  to  be  sold  under  the  NF-85 
rate,  which  is  less  than  the  fully 
allocated  cost  of  the  surplus  firm  power. 
BPA  differentiates  between  revenue 
from  nonfirm  energy  sales  resulting  from 
the  presence  of  surplus  firm  power 
resources  that  cannot  be  sold  at  their 
fully  allocated  costs  and  revenue  from 
nonfirm  energy  sales  resulting  from 
better-than-critical  water  conditions. 

To  calculate  the  revenue  deficiency, 
BPA  assumed  that  the  power  that 


cannot  be  sold  at  the  fully  allocated  cost 
of  surplus  firm  power  resources  is  sold 
at  the  Nonfirm  Energy  rates.  This  sale 
results  in  a  revenue  deficiency  that  is 
allocated  to  firm  classes  of  service. 

e.  Excess  Revenue  Determination  and 
Revenue  Uncertainty.  BPA's  projected 
revenues  are  subject  to  significant 
variations  due  to  both  individual 
customer  load  variations  and  variations 
in  hydrological  conditions.  To  measure 
these  variations.  BPA  performed  a 
Revenue  Uncertainty  Analysis  for  this 
filing.  The  Analysis  indicated  that  the 
probability  of  underrecovery  is  greater 
than  that  of  overrecovery.  To  reflect  this 
revenue  imcertainty,  the  excess 
revenues  from  nonfirm  energy  were 
determined  based  on  the  assumption  of 
1939  water  conditions  instead  of  the 
average  of  the  40  water  years  1929  to 
1978,  as  has  been  assumed  in  previous 
years. 

f.  Revenue  Stability.  BPA  has  in  the 
past  experienced  a  significant  revenue 
volatility  from  the  DSls  and  computed 
requirements  purchasers.  In  order  to 
enhance  revenue  stability  and  promote 
equity  of  cost  recovery,  BPA  continues 
to  reflect  in  the  IP-85  customer  charge 
and  in  the  billing  determinants  for 
computed  requirements  purchasers  (in 
both  the  PF-85  and  NR-«5  rate 
schedules)  the  costs  that  BPA  incurs  in 
being  ready  to  serve  a  specified  load. 

These  rate  components  are  designed 
to  share  the  risks  of  load  variations 
between  BPA  and  the  above  customer 
groups  in  a  manner  that  is  equitable  in 
relation  to  the  risk  assumed  for  other 
customers.  The  IP-85  customer  charge 
billing  factor  for  large  direct-service 
industrial  plants  has  been  changed  from 
the  forecasted  operating  demand  to 
plant  capacity.  The  Priority  Firm  Power 
rate  schedule,  PF-85,  and  the  New 
Resource  Firm  Power  rate  schedule.  NR- 
85.  contain  the  billing  factors  for 
computed  requirements  customers  that 
reflect  BPA's  readiness  to  serve.  The 
effect  of  the  billing  factor  is  to 
compensate  BPA  for  costs  incurred  in 
being  ready  to  meet  loads  under  critical 
water  planning.  The  implementation  of 
the  billing  factor  ameliorates  the 
problem  of  revenue  underrecovery  due 
to  displacement  and  resolves  the 
inequity  between  computed 
requirements  customers  and  those 
customers  with  fewer  options  under  the 
power  sales  contract. 

For  customers  designed  by  BPA  to 
purchase  energy  on  a  computed 
requirements  basis,  the  energy  billing 
factor  is  a  weighted  average  of  the 
customer's  monthly  Computed  Energy 
Maximum  and  its  measured  energy.  The 
weighting  factor  is  calculated  on  a 
seasonal  basis  and  is  based  on  changes 


in  nonfirm  energy  revenues,  with  and 
without  displaced  purchases,  compared 
to  the  projected  amount  of  displaced 
BPA  Priority  Firm  Power.  The  monthly 
Computed  Energy  Maximum  is  the 
amount  of  energy  equal  to  the  product  of 
the  number  of  hours  in  the  month  and 
the  purchaser's  Computed  Average 
Energy  Requirement,  i.e.,  the  amoimt  by 
which  the  purchaser's  actual  firm  energy 
load  for  the  month  exceeds  its  assured 
energy  capability  for  the  month. 

Issued  in  Portland.  Oregon,  August  2a,  1984. 
lames  ).  )ura. 

Acting  Administrator. 
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Proposed  Transmission  Rate 
Adjustment,  Public  Hearings,  and 
Opportunities  For  Public  Review  and 
Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice  of  Proposed 
Transmission  Rate  Adjustment,  Notice 
of  Public  Hearings,  and  Opportimities 
for  Review  and  Comment.  BPA  File  No: 
TR-85. 

summary:  On  July  25. 1984.  BPA 
published  in  the  Federal  Register  (49  FR 
30009)  a  "Notice  of  Intent  to  Revise 
Transmission  Rates"  because  revenue 
from  the  current  rates  is  insufficent  to 
recover  increased  costs  of  the  Federal 
Columbia  River  Transmission  System 
(FCRTS).  BPA's  proposed  transmission 
rates  are  expected  to  produce  an  overall 
revenue  increase  of  1.0  percent.  BPA 
anticipates  filing  the  final  transmission 
rate  proposal  with  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  or 
about  May  1, 1985.  It  is  anticipated  that 
BPA's  new  transmission  rates  will 
become  effective  on  an  interim  basis  on 
July  1. 1985. 

The  current  1983  transmission  rates 
were  approved  by  FERC  on  an  "interim 
basis,  effective  February  1. 1984.  through 
such  additional  time  as  is  required  by 
FERC  to  review  the  information  filed  by 
BPA  on  its  separate  accounting  of  costs, 
and  for  FERC  to  issue  a  further  order. 
BPA'^separate  accounting  of  the 
transmission  component  of  the  FCRTS 
was  filed  in  a  Compliance  Report  with 
FERC  on  May  29, 1984.  The  Compliance 
Report  is  required  by  FERC's  order 
approving  the  1983  transmission  rates  on 
an  interim  basis.  The  revenues  now 
being  collected  under  these  rates  are 
subject  to  refund,  pending  a  final  ruling 
by  FERC. 

The  process  of  developing 
transmission  rates  provides 
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opportunities  for  interested  persons  to 
make  recommendations  and  to 
participate  in  public  hearings.  Any 
written  comments  or  recommendations 
recei4red  until  the  end  of  the  hearings 
will  become  part  of  the  Official  Record. 
The  final  rate  proposal  will  be 
developed  after  consideration  of  the 
Official  Record,  and  it  therefore  may 
differ  substantially  from  the  rates 
proposed  in  this  notice. 

Responsible  Officials:  Ms.  Shirley  R. 
Melton,  Director,  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  BPA's  rates. 

DATES:  Persons  wishing  to  become  a 
formal  "party"  to  the  proceedings  must 
notify  BPA  in  writing  of  their  intention 
to  do  so.  The  notification  must  be 
received  by  September  21, 1984,  and 
should  be  addressed  as  follows:  Hon. 
Seymour  Wenner,  Hearing  Officer, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon  97212. 
Customers  of  BPA  who  provide  notice 
are  parties  of  right.  Others  may  become 
par^s  by  demonstrating  in  their  notice 
and  at  the  Prehearing  Conference  that 
they  would  represent  a  significant  and 
otherwise  unrepresented  interest.  The 
notice  should  contain:  (1)  The  name  of 
the  person  or  entity  claiming  status  as  a 
party;  (2)  the  person  who  will  be 
representing  the  party;  (3)  whether  the 
person  or  entity  claiming  status  as  a 
party  has  a  contractual  relationship  with 
BPA  that  could  be  affected  by  the 
proposed  rates;  and  (4)  if  no  contractual 
interest  exists,  the  interest  the  person 
believes  would  be  served  by  their  being 
a  party.  All  timely  apphcations  will  be 
ruled  on  by  the  Hearing  Officer. 

A  Prehearing  Conference,  required  by 
the  rate  procedures,  will  be  held  before 
the  hearing  Officer  at  9  a.m.  on 
September  24, 1984,  in  the  Cafeteria, 
Jackson  High  School.  10626  SW.  35th 
Avenue,  Portland,  Oregon.  Registration 
for  the  prehearing  conference  will  begin 
at  8:30  a.m. 

It  is  expected  during  the  Prehearing 
Conference  that  hearing  dates  will  be 
set  for  the  presentation  of  direct  cases, 
rebuttal  cases,  cross-examination,  oral 
argument,  and  briefs.  A  notice  of  the 
dates  and  times  of  the  hearings  will  be 
mailed  to  all  parties  of  record.  All 
formal  hearing  sessions  wiU  be  held  in 
the  Cafeteria,  Jackson  High  School, 
10625  SW.  35th  Avenue,  Portland. 
Oregon. 

Two  series  of  public  field  hearings 
regarding  BPA's  proposal  will  be  held  at 
various  regional  locations.  At  the  first 
series,  BPA  will  provide  information 
concerning  the  Htemaking  process  and 
the  issues  in  this  rate  case,  and  a 
synopsis  of  the  rate  proposal.  Both  the 


public's  comments  contained  in  a 
verbatim  transcript  of  the  hearings  and 
all  written  comments  received  will  be 
made  a  part  of  the  official  record.  The 
pubUc's  oral  comments  will  be  subject 
to  cross-examination  by  the  parties  and 
BPA.  Presentation  of  testimony  and 
evidence  from  formal  parties  will  not  be 
allowed  at  the  field  hearings. 
Registration  for  the  hearings  will  be  at  7 
p.m.,  and  the  hearings  will  begin  at  7:30 
p.m.  The  dates  and  locations  are: 
October  16— Holiday  Inn  at  the 

Coliseum,  XJS  Room,  10  N.  Weidler. 

Portland,  Oregon 
October  17— Seattle  Center,  Shaw 

Room,  North  Court,  Seattle, 

Washington 
October  1ft— City  Council  Chambers,  777 

Pearl  Street,  Eugene,  Oregon 
October  22— Burley  Inn,  800  N.  Overiand 

Avenue,  Burley,  Idaho 
October  23— Red  Lion  Village  Inn.  100 

Madison  Street,  Missoula,  Montana 
October  24 — Cavanaugh's  River  Inn, 

Clearwater  Room,  N.  700  Division 

Street,  Spokane,  Washington 
October  25— Richland  Federal  Building, 

825  Jadv«n  Avenue,  Richland, 

Washington 
October  2»— Virginian  Motel.  Buffalo 

Room,  750  W.  Broadway.  Jackson, 

Wyoming 
A  second  series  of  field  hearings  will 
be  scheduled  near  the  end  of  the  formal 
hetuings.  These  field  hearings  will 
provide  the  public  an  additional 
opportunity  to  comment  based  on  their 
review  of  the  evidence  presented  in  the 
formal  hearings.  BPA  will  consider  the 
public's  comments  in  the  evaluation  of 
the  Record.  The  hearing  schedule  and 
locations  will  be  announced  in 
newspapers  in  the  region. 

Written  comments  may  be  submitted 
until  the  close  of  all  hearings.  The  last 
day  for  receipt  of  written  comments  will 
be  specified  in  a  later  Federal  Register 
notice. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Donna  L  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  Written 
comments  submitted  by  the  close  of  the 
hearing  will  be  made  part  of  the  record. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Donna  L  Geiger,  Public  Involvement 
Manager,  Public  Involvement  Office,  at 
the  address  hsted  above,  503-230-3478. 
Oregon  callers  outside  of  Portland  may 
use  800-452-8429:  callers  in  California, 
Idaho.  Montana.  Nevada,  Utah. 
Washington,  and  Wyoming  may  use 
800-547-6048.  Information  may  also  be 
obtained  from: 

Mr.  George  Gwinnutt.  Lower  Columbia 
Area  Manager.  Suite  288. 1500  Plaza 


Building.  1500  NE.  Irving  Sti^et. 

Portland,  Oregon  97232,  503-230-4551. 
Mr.  Ladd  Sutton.  Eugene  District 

Manager,  Room  206,  211  East  Seventh 

Avenue,  Eugene.  Oregon  97401,  503- 

687-6952. 
Mr.  Eari  C.  Schoer,  Acting  Upper 

Columbia  Area  Manager,  Room  561, 

West  920  Riverside  Avenue,  Spokane, 

Washington  99201.  509-456-2518. 
Mr.  Geoerge  E.  Eskridge,  Montana 

District  Manager.  800  Kensington. 

Missoula,  Montana  59801.  406-329- 

3060. 
Mr.  Ronald  K.  Rodewald.  Wenatchee 

District  Manager,  P.O.  Box  741. 

Wenatchee.  Washington  98801.  509- 

662-4377,  extension  379. 
Mr.  Richard  D.  Casad.  Puget  Sound  Area 

Manager.  415  First  Avenue  North. 

Room  250,  Seattle,  Washington  98109. 

206-442-4130. 
Mr.  Thomas  Wagenhoffer,  Snake  River 

Area  Manager.  West  101  Poplar. 

Walla  Walla.  Washington  99362.  509- 

522-6226. 
Mr.  Robert  N.  Laffel.  Idaho  Falls  District 

Manager,  531  Lomax  Street,  Idaho 

Falls.  Idaho  83401.  208-523-2706. 
Mr.  Frederic  D.  Rettenmund.  Boise 

District  Manager.  Owyhee  Plaza.  Suite 

245. 1109  Main  Sti^et.  Boise.  Idaho 

83707.  208-334-9137. 
SUPPIEMKNTARY  INFORMATION: 
Tabic  of  CooteotB 

I.  Background 

A.  Applicable  Legislation 

B.  Contracts 

C.  Transmission  Policy 

D.  Intertie  Access  Policy 

II.  Procedures  Governing  Rate  Adjustments 

and  Public  Participation 
ID.  Rate  Schedules 
rv.  General  Transmission  Rale  Schedule 

Provisions 
V.  Major  Concepts  and  Issues 

A.  Revenue  Requirements  Study 

B.  Cost  of  Service  Analysis 

C.  Scaling  Factor 

D.  Separate  Accounting  Comphance  Report 

E.  Transmission  Rate  Design  Study 

I.  Background 

A.  Applicable  Legislation 

BPA  operates  and  maintains  the 
FCRTS  in  order  to  (a)  integrate  and 
transmit  electric  power  from  existing  or 
additional  Federal  or  non-Federal 
generating  units;  (b)  provide  service  to 
BPA  customers;  (cO  provide 
interregional  transmission  facilities:  and 
(d)  maintain  the  electrical  stability  and 
electrical  reliability  of  the  Federal 
system.  BPA  is  required  by  law  to 
estabUsh  rates  having  regard  to  the 
recovery,  in  accordance  with  sound 
business  principles,  of  the  costs 
associated  with  the  acquisition, 
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conservation,  and  transmission  of 
electric  power,  including  amortization  of 
the  Federal  investment  (with  interest)  in 
the  transmission  and  generation 
facilities  of  the  Federal  system  over  a 
reasonable  number  of  years  and  the 
Administrator's  other  costs  and 
expenses.  Such  rates  are  to  be 
estabUshed  in  accordance  with  sections 
9  and  10  of  the  Federal  Columbia  River 
Transmission  System  Act.  sec.  5  of  the 
Flood  Control  Act  of  1944,  and  the 
provisions  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).  Pursuant  to  sec.  7(a)(2)  of  the 
Northwest  Power  Act.  authority  to 
confirm  and  approve  BPA's  transmission 
rates  is  vested  in  the  Federal  Energy 
Regulatory  Commission  (FERC). 

In  1974,  the  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
Act)  was  passed.  This  legislation  placed 
BPA  on  a  "self-financing"  basis  by 
authorizing  the  use  of  sale  receipts  and 
the  proceeds  of  revenue  bonds  to 
finance  the  operation,  maintenance,  and 
construction  of  transmission  facilities. 
Section  6  of  the  Transmission  Act 
requires  the  Administrator  to  make 
available  to  all  utilities  on  a  fair  and 
nondiscriminatory  basis  any  capacity  of 
the  Federal  transmission  system  which 
he  determines  to  be  in  excess  of 
capacity  required  to  meet  Federal 
requirements. 

Section  9  of  the  Transmission  Act 
requires  that  schedules  of  rates  and 
charges  for  transmission  of  non-Federal 
power  shall  be  established  with  a  view 
to:  (a)  Encouraging  the  widest  possible 
diversified  use  of  electric  power  at  the 
lowest  possible  rates  to  consumers 
consistent  with  sound  business 
principles;  (b)  recovering  the  cost  (based 
upon  the  application  of  rate  schedules  to 
the  capacity  of  project  electric  facilities) 
of  producing  and  transmitting  electric 
power,  including  the  amortization  of  the 
capital  investment  allocated  to  power 
over  a  reasonable  period  of  years;  and 
(c)  producing  additional  revenue  to 
cover  the  cost  of  bonds  sold  to  the 
Treasury.  Section  10  of  the  Northwest 
Power  Act  allows  for  uniform  rates  and 
further  requires  that  'recovery  of  the 
cost  of  the  Federal  Transmission  System 
shall  be  equitably  allocated  between 
Federal  and  non-Federal  power  utilizing 
such  system."  Section  7(a)(2)(c)  of  the 
Northwest  Power  Act  also  requires  that 
BPA  rates  "equitably  allocate  the  costs 
of  the  Federal  Transmission  System 
between  Federal  and  non-Federal  power 
utilizing  such  system." 

With  regard  to  transmission  lines 
connecting  the  Pacific  Northwest  with 
Canada  or  any  area  outside  the 


Northwest,  the  Regional  Preference  Act 
(Pub.  L  88-552)  provides  that  capacity 
not  required  for  the  transmission  of 
Federal  or  other  specified  energy  shall 
be  made  available  for  transmission  of 
other  energy  between  such  areas. 
Section  9  of  the  Northwest  Power  Act 
provides  further  criteria  for  non-Federal 
wheeling.  Transmission  rates  for  such 
wheeling  transactions  shall  be 
equitable. 

B.  Contracts 

Many  transmission  agreements  were 
negotiated  prior  to  the  1974 
Transmission  Act  and  reflect  conditions 
and  policies  prevalent  at  the  time  of 
negotiation.  Provisions  differ  in 
agreements  include  type  of  facilities 
available,  type  of  service,  frequency  of 
rate  adjustments,  determination  of 
losses,  and  calculation  of  billing 
determinants.  Some  agreements,  for 
example,  specify  that  transmission  rates 
can  be  changed  annually  while  other 
agreements  limit  rate  adjustments  to 
once  every  3  years. 

Many  agreements  prescribe  the 
method  and  factors  to  be  used  in 
determining  the  cost  of  providing  service 
and  in  the  designing  of  rates.  Many  are 
"formula  power"  agreements  and  the 
factors  specified  in  these  agreements  are 
the  forerunners  of  the  current  FPT  rate 
schedules.  AppUcable  legislation 
requires  transmission  system  costs  to  be 
equitably  allocated  between  Federal 
and  non-Federal  power  utilizing  the 
system.  BPA's  Cost  of  Service  Analysis 
(COSA)  determines  the  equitable 
allocation  of  costs.  Contractual 
provisions  that  stipulate  methods  to  be 
used  in  determining  cost  of  service  in 
formula  power  agreements  do  not 
address  the  equitable  allocation 
methodology.  In  cases  where  BPA  is 
required  by  contractual  provisions  to 
use  a  specific  rate  design  method,  such 
methods  are  used  in  this  rate  proposal. 
This  approach  is  similar  to  the  1983 
transmission  rate  filing  wherein  formula 
power  transmission  tariffs  were  scaled 
back  to  match  the  COSA  revenue 
requirements  (COSA  level  rates). 

Some  transmission  agreements  do  not 
permit  changes  in  rate  methodology.  In 
some  cases,  the  rates  proposed  in  this 
notice  will  not  be  applicable  to  such 
agreements.  BPA  intends  to  apply  its 
historical  rate  schedules  to  these 
agreements,  as  required. 

C.  Transmission  Policy 

Concurrent  with  the  1981  transmission 
rate  filing,  BPA  announced  its  intent  to 
revise  its  intraregional  transmission 
policy.  That  effort  continued  through  the 
1982  rate  filing.  After  extensive  public 
comment  was  received  and  considered 


by  BPA.  an  initial  proposed 
transmission  policy  was  pubUshed  in  the 
Federal  Register  on  June  1, 1983  (48  FR 
24421).  That  poUcy  has  not  yet  been 
made  final.  However,  extensive 
comment  has  been  received  and  generic 
agreements  have  been  drafted  and 
reviewed.  The  transmission  rates 
proposed  herein  are  developed  taking 
into  account  the  comments  received  on 
the  proposed  policy  and  generic 
agreement  drafts. 

The  proposed  policy  is  consistent  with 
several  key  principles  relevant  to 
transmission  rate  development, 
including  the  following: 

1.  BPA's  goal  is  that  the  region's 
transmission  system  be  planned  and 
constructed  to  achieve  as  nearly  as 
possible  the  maximum  efficiency, 
reliabihty.  economy  and  other  benefits, 
as  if  the  region's  system  were  owned  by 
a  single  utility.  The  short  distance 
demand  charge,  available  with  the  IR-83 
rate  schedule,  and  continued  in  the  IR- 
85  rate  schedule  for  certain  connection 
points  which  use  specific  FCRTS 
facilities  for  a  distance  of  less  than  75 
miles,  is  intended  to  serve  the  "one- 
utility  standard." 

2.  "The  proposed  policy  considers 
equity  among  customers  within  a 
customer  class  by  recognizing  that 
revenue  responsibility  should 
correspond  to  the  relative  degree  of  use 
made  of  the  FCRTS.  This  is  reflected  in 
the  choice  of  demand  and  energy  as  IR- 
ES billing  factors.  Use  of  these  billing 
factors  tends  to  shift  revenue 
responsibility  toward  the  wheeling 
customers  that  make  the  heaviest 
sustained  use  of  FCRTS  facilities. 

D.  Intertie  Access  Policy 

BPA  has  developed  a  proposed  Near 
Term  Intertie  Access  Policy  which  will 
govern  allocation  and  use  of  the 
Southern  Intertie.  The  intended  effective 
period  for  the  policy  is  approximately  2 
years,  with  initial  adoption  for 
approximately  6  months  of  that  2-year 
period.  During  the  effective  period, 
development  of  a  long-term  policy  will 
proceed. 

The  near-term  policy  proposes  to 
provide  assured  access  to  the  Intertie  for 
certain  firm  power  sales  contracts 
between  Northwest  sellers  and 
Southwest  purchasers.  It  also  proposes 
to  provide  nonfirm  access  to  the 
remaining  Southern  Intertie  capacity 
under  three  different  conditions. 

II.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7(i)  of  the  Northwest  Power 
Act  provides  procedures  for  encouraging 
the  participation  of  the  public  in  the 
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development  of  BPA's  rates.  In  order  to 
give  the  pubUc  notice  of  how  if  could 
participate  in  BPA's  rate  adjustments 
and  to  elaborate  on  the  procedures  set 
out  in  section  7(i),  BPA  published 
"Procedures  Governing  Bonneville 
Power  Administration  (BPA]  Rate 
Adjustments"  by  Federal  Register  notice 
(46  PR  6240.  February  10, 1982).  These 
procedures  were  used  in  the  1983 
wholesale  power  and  transmission  rate 
filings.  On  March  23, 1984,  BPA 
published  its  Interim  Amendment  of 
procedures  Governing  BPA  Rate 
Adjustments  (49  FR  1090)  and  requested 
comments  from  interested  parties.  This 
amendment  was  necessary  in  order  to 
comply  with  a  judicial  determination 
that  BPA  ratemaking  proceedings  are 
subject  to  the  ex  parte  communication 
restrictions  found  in  section  557(d]  of 
the  Administrative  Procedure  Act.  BPA 
is  in  the  process  of  evaluating  comments 
on  the  Interim  Amendment  and  will 
finalize  the  Interim  Amendment  as  soon 
as  possible.  BPA's  procedures,  as 
amended,  will  be  applicable  to  the 
section  7(i)  hearings  on  BPA's  1985  rate 
case.  The  proceedings  for  BPA's 
proposal  to  adjust  transmission  rates 
will  be  combined  with  the  proceedings 
for  BPA's  proposal  to  adjust  wholesale 
power  rates. 

The  Northwest  Power  Act  prescribes 
a  Federal  Register  notice  announcing  the 
proposed  rates;  one  or  more  hearings; 
the  opportunity  to  submit  written  views, 
supporting  information,  questions,  and 
arguments  outside  the  hearings;  and  a 
I   decision  by  the  Administrator  based  on 
the  record  developed  during  the  rate 
process.  BPA  procedures  expand  these 
requirements.  They  provide  for 
publication  of  a  notice  of  intent  to  revise 
rates  followed  by  a  Notice  of  the 
proposed  rates,  a  prehearing  conference, 
hearing,  receipt  of  written  comments, 
preparation  of  decision  documents,  a 
decision,  and  the  transmittal  of  the 
decision  with  supporting  documentation 
to  the  FERC. 

The  process  begins  with  publication  of 
the  notice  of  intent  to  revise  rates.  This 
is  followed  by  publication  of  this  notice 
of  the  proposed  rates,  which  includes 
the  proposed  rates,  a  discussion  of  the 
research,  studies,  analyses,  and  other 
available  information  in  support  of  the 
proposed  rates,  the  deadline  for 
claiming  stafus  fs  a  "party,"  and  the 
beginning  date  for  the  hearing. 

The  procedures  further  provide  for  a 
Prehearing  Conference  if  scheduled  by 
the  Hearing  Officer.  A  Prehearing 
Conference  has  been  scheduled  before 
the  Hearing  Officer  at  9  a.m.  on 
September  24. 1984,  in  the  cafeteria  at 
lackson  High  School,  10625  gW.  35th 


Avenue,  Portland,  Oregon.  Registration 
for  the  prehearing  conference  will  begin 
at  8:30  a.m.,  and  the  conference  will 
commence  at  9  a.m.  with  the  Honorable 
Seymour  Wenner  presiding. 

Issues  for  discussion  at  the  prehearing 
conference  may  include  disputes 
concerning  status  as  a  party,  discovery, 
the  scope  of  cross-examination,  hearing 
schedules,  and  other  pertinent  matters. 
BPA  wi!l  prefile  the  testimony  of  its 
witnesses  at  the  prehearing  conference. 

BPA  will  also  convene  a  series  of 
public  hearings  at  certain  locations 
throughout  the  region.  The  purpose  of 
these  hearings  is  to  present  to  interested 
members  of  the  pubHc  a  synopsis  of 
BPA's  rate  proposal  and  to  receive 
comments,  views,  and  opinions  from  the 
general  public.  The  public's  oral 
comments  will  be  subject  to  cross- 
examination  by  the  parties  and  BPA. 
Presentation  of  testimony  and  evidence 
from  formal  parties  will  not  be  allowed 
at  these  sessions.  The  hearings  will  be 
held  at  the  times  and  locations 
previously  listed.  The  conduct  of  these 
hearings  will  be  substantially  the  same 
as  that  of  the  public  field  hearings  held 
for  BPA's  1981, 1982,  and  1983  rate 
proceedings.  BPA  staff  will  present  a 
synopsis  of  the  proposed  rates  followed 
by  comments  from  the  public.  The  public 
will  have  an  opportunity  to  present  their 
comments,  views,  and  opinions  about 
the  proposed  rates. 

BPA  finds  it  necessarj'  to  distinguish 
between  "participants  in"  and  "parties 
to"  the  hearings.  During  the  field 
hearings,  PBA  will  receive  comments, 
views,  opinions,  and  information  from 
"participants,"  category  of  interest  in 
the  procedures  as  interested  persons 
who  may  express  their  views  at  a 
hearing,  but  who  may  not  cross-examine 
other  witnesses,  participate  in  the 
prehearing  conference,  or  serve  or  be 
served  with  documents.  Farticipants, 
however,  will  be  provided  regular  letters 
during  the  rate  hearings  summarizing 
the  proceedings  and  are  provided  the 
opportunity  to  request  materials 
presented  during  the  hearings. 
Participants'  written  comments  will  be 
made  part  of  the  Official  Record.  The 
"participants"  category  of  interest  has 
been  established  to  give  the  public  the 
maximum  opportunity  to  participate  and 
have  its  views  considered  without 
assuming  the  obligations  incumbent 
upon  the  "parties." 

The  second  category  of  interest  is  that 
of  a  "party."  A  party  may  be  either  a 
party  of  right  because  of  its  legal  and/or 
contractual  relationship  with  BPA,  and 
hence,  its  direct  interest,  or  it  may  be  a 
person  seeking  to  represent  a  significant 
and  otherwise  unrepresented  interest  in 


the  hearings.  Parties  may  participate  in 
prehearing  conferences,  may  call  and 
cross-examine  witnesses,  and  are 
entitled  to  service  of  documents  from  all 
other  parties.  Parties  may  also  be  cross- 
examined  and  required  to  serve 
documents  on  the  other  parties.  To 
avoid  unnecessar\-  delay,  cross- 
examination  by  parties  may  be  \imited 
by  the  Hearing  Officer.  Where  two  or 
more  parties  have  substantially  like 
interests  and  positions,  the  Hearing 
Officer  may,  to  expedite  the  hearing, 
order  appropriate  limitations  on  the 
number  of  attorneys  (or  parties 
appearing  prose  )  who  will  be  permitted 
to  cross-examine  witnesses  as  well  as 
file  motions  and  objections  on  behalf  of 
such  parties.  If  a  party  demonstrates 
that  It  would  not  be  represented 
adequately  in  the  joint  presentation  of 
an  issue  or  issues,  the  Hearing  Officer 
may  permit  separate  examination  or 
argument  regardir\g  such  issue  or  issues. 

In  order  to  facilitate  discovery  and 
promote  the  efficient  use  of  croi.s- 
examination,  the  Hearing  Officer  may 
order  BPA.  the  parties,  or  both,  to  make 
witnesses  available  for  clarifying 
sessions.  BPA  expects  that  the 
clarification  sessions  will  be  followed 
by  the  presentation  of  the  parties'  direct 
cases,  the  presentation  of  rebuttal  cases, 
cross-examination,  oral  argument,  and 
bnefing.  The  times  for  these  proceedings 
will  be  established  by  the  Heanng 
Officer  at  the  prehearing  conference  and 
will  be  announced  in  a  subsequent  order 
that  will  be  served  upon  all  parties  of 
record. 

After  the  close  of  the  hearings.  BPA 
will  file  an  Evaluation  of  the  Record. 
The  Hearing  Officer  will  extend  an 
opportunity  to  other  parties  to  evaluate 
the  record  and  analyze  the  law  through 
briefs.  The  Evaluation  of  the  Record  will 
provide  a  written  evaluation  of  the 
Record  addressing  significant  technical 
issues.  The  Hearing  Officer  also  will 
extend  an  opportunity  to  all  parties  to 
file  reply  briefs. 

Persons  need  not  attend  the  hearings 
in  order  to  have  their  views  included  in 
the  Record.  Written  comments  may  be 
included  in  the  Record  if  they  are 
submitted  before  the  close  of  the 
hearings.  Written  views,  supporting 
information,  question,  and  arguments 
should  be  submitted  to  BP.A's  Public 
Involvement  Manager. 

The  Record  will  include,  among  other 
things,  the  transcripts  of  the  hearings, 
wirtten  material  submitted  by  the 
parties  and  participants,  documents 
developed  by  the  BPA  staff  and  other 
material  accepted  into  the  Record  by  the 
Hearing  Officer.  The  Heanng  Officer 
then  will  review  the  Record,  will 
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supplement  it  if  necessary,  and  will 
certify  the  Record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  proposed  rates  based  on  the  entire 
Record,  including  the  Record  certified 
by  the  Hearing  Officer,  comments 
received  from  participants  in  the  field 
hearings,  other  material  and  information 
submitted  to  or  developed  by  the 
Administrator,  and  any  other  comments 
received  during  the  rate  development 
process.  The  basis  for  the  fmal  proposed 
rates  will  be  expressed  in  the 
Administrator's  Record  of  Decision.  The 
Administrator  will  serve  copies  of  the 
Administrator's  Record  of  Decision  on 
all  parties  and  will  file  the  final 
proposed  rates  together  with  the  Record 
with  FERC  for  confirmation  and 
approval. 

III.  Rate  Schedules 

Schedule  FPT-«5.1.  Formula  Power 
Transmission 

Section  1.  A  vailability 

This  schedule  supersedes  schedule 
FPT-a3.1  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 
than  once  a  year.  It  is  available  for  firm 
transmission  of  electric  power  and 
energy  using  the  FCRTS.  This  schedule 
is  for  full-year  and  partial-year  service 
and  for  either  continuous  service  or 
intermittent  service  so  long  as  firm 
availability  of  service  is  required. 

Section  II.  Rate 

A.  Full-Year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  sum  of  the  Main  Grid  Charge,  the 
Secondary  System  Charge,  and  Intertie 
Charge,  as  applicable  and  as  specified 
in  the  Agreement. 

1.  Main  Grid  Charge.  The  Main  Grid 
Charge  shall  be  the  sum  of  one  or  more 
of  the  following  component  factors  as 
specified  in  the  Agreement: 

a.  Main  Grid  Distance  Factor — The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  S0.0275  per  mile; 

b.  Main  Grid  Interconnection 
Terminal  Factor:  $.32; 

c.  Vlain  Grid  Terminal  Factor:  $.28; 

d.  Main  Grid  Miscellaneous  Facilities 
Factor:  $1.24. 

2.  Secondary  System  Charge.  The 
Secondary  System  Charge  shall  be  the 
sum  of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement: 

a.  Secondary  System  Distance 
Factor — The  amount  determined  by 
multiplying  the  Secondary  System 
Distance  by  $.1923  per  mile: 


b.  Secondary  Transformation  Factor: 
$2.15; 

c.  Secondary  System  Intermediate 
Terminal  Factor:  $.91; 

d.  Secondary  System  Interconnection 
Terminal  Factor:  $.52. 

3.  Intertie  Charge.  For  use  of  Pacific 
Northwest — ^Pacific  Southwest  Intertie 
facilities:  $4.87. 

B.  Partial-Year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  as  specified  in 
section  II. A  for  all  months  of  the  year 
except: 

1.  For  unplanned  firm  service,  such  as 
emergency  station  service  when  a 
generating  unit  is  down,  the  yearly 
charge  shall  be  equal  to  one  monthly 
charge  as  defined  in  section  II. A  so  long 
as  the  use  during  each  year  does  not 
exceed  730  hours.  If  the  use  during  each 
year  exceeds  730  hours,  the  yearly 
charge  shall  be  as  specified  in  section 
II.A. 

2.  For  agreements  whose  term  is  5 
years  or  less  and  which  specify  service 
for  fewer  than  12  months  per  year,  the 
charge  shall  be: 

a.  during  months  for  which  service  is 
specified,  the  monthly  charge  defined  in 
section  II.A,  end 

b.  during  other  months,  the  monthly 
charge  defined  in  section  II.A  multiplied 
by  0  2. 

Section  III.  Billing  Factors 

Unless  otherwise  stated  in  the 
Agreement,  the  billing  demand  shall  be 
the  largest  of: 

A.  the  Transmission  Demand; 

B.  the  highest  hourly  Scheduled 
Demand  for  the  month;  or 

C.  the  Ratchet  Demand. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act.  the  Regional 
Preference  Act  (Pub.  L.  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  as  in  any  of  the 
above  acts  or  provisions  which  are 
attached  to  agreements. 

Schedule  IR-85.  Integration  of 
Resources 

Section  I.  A  vailability 

This  schedule  supersedes  IR-85  and  is 
available  for  firm  transmission  service 
for  electric  power  and  energy  using  the 


FCRTS,  exclusive  of  the  Eastern. 
Northern,  and  Southern  Intertie 
segments. 

Section  II.  Rate 

The  monthly  charge  shall  be  the  sum 
of  A  and  B  where: 

A.  The  Demand  Charge  is 

1.  $0.3003  per  kilowatt  of  billing 
demand;  or 

2.  for  Points  of  Integration  (POI) 
specified  in  the  Agreement  as  being 
short  distance  POI.  for  which  FCRTS 
facilities  are  used  for  a  distance  of  less 
than  75  circuit  miles,  the  demand  charge 
shall  be: 

(.2 -(-.8/75  (transmission  distance]  ($0.3003  per 
kW  of  billing  demand)]. 

Where:  The  billing  demand  for  a  short 
distance  POI  is  the  demand  level 
specified  in  the  Agreement  for  such  POI, 
and  the  transmission  distance  is  the 
circuit  miles  between  the  POI  for  a 
generating  resource  of  the  customer  and 
a  designated  Point  of  Delivery  (POD) 
serving  load  of  the  customer. 

B.  The  Energy  Charge  is 

1.09  mills/kWh  of  billing  energy. 
Section  III.  Billing  Factors 

To  the  extent  that  the  Agreement 
provides  an  option  for  the  customer  to 
be  billed  for  transmission  in  excess  of 
the  Total  Transmission  Demand,  as 
defined  in  the  Agreement,  at  the  nonfirm 
transmission  rate  (currently  ET-85). 
such  service  shall  not  contribute  to 
either  the  Billing  Demand  or  the  Billing 
Energy  for  the  IR  rate,  provided  that  the 
customer  exercises  the  option  in 
accordance  with  the  prescribed 
scheduling  provisions  in  the  Agreement. 

All  other  nonfirm  service  which  is  not 
scheduled  in  advance  as  nonfirm  service 
and  which  is  not  otherwise  covered  by  a 
signed  agreement  shall  contribute  to 
both  the  Billing  Demand  and  the  Billing 
Energy  for  the  IR  rate. 

A.  Billing  Demand 

The  billing  demand  shall  be  the 
largest  of: 

1.  the  Transmission  Demand,  except 
under  General  Transmission 
Agreements  where  a  Total  Transmission 
Demand  is  defined; 

2.  the  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  the  Ratched  Demand. 

B.  Billing  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  scheduled 
kilowatthours. 
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Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L.  8»-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  as  in  any  of  the 
above  acts  or  provisions  which  are 
attached  to  agreements. 

Schedule  IS-85.  Southern  Intertie 
Transmission 

Section  I.  A  vailability 

This  schedule  supersedes  lS-83  and  is 
available  for  all  transmission  on  the 
Southern  Intertie. 

Section  II.  Rate 

The  charge  for  transmission  of  non- 
Federal  power  on  the  Southern  Intertie 
shall  be  2.34  mills/kWh. 

Section  III.  Billing  Factors 

A.  Billing  Energy 

1.  The  billing  energy  shall  be  the 
monthly  sum  of  scheduled 
kilowatthours;  except 

2.  For  deliveries  qualifying  for  assured 
access  as  defined  by  the  Intertie  Access 
Policy,  the  billing  energy  shall  be  the 
monthly  sum  of  kiolowatthours 
allocated  for  Assured  Delivery. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended,  and  as 
interpreted  by  EPA  in  its  policies:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L.  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terras  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  as  in  any  of  the 
above  acts  or  provisions  which  are 
attached  to  aggreements. 

Schedule  IN-85.  Northern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IN-83  and  is 
available  for  all  transmission  on  the 
Northern  Intertie. 


Section  II.  Rate 

The  charge  for  transmission  of  non- 
Federal  power  on  the  Northern  Intertie 
shall  be  1.59  mills/kWh. 

Section  III.  Billing  Factors 

Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  the 
scheduled  kilowatt  hours. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L.  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  as  in  any  of  the 
above  acts  or  provisions  which  are 
attached  to  agreements. 


Elastem  Intertie 


Schedule  lE-BS. 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  lE-SG  and  is 
available  for  all  nonfirm  transmission  on 
the  Eastern  Intertie. 

Section  II.  Rate 

The  charge  for  transmission  of 
nonfirm  energy  on  the  Eastern  Intertie 
shall  be  1.88  mills/kWh. 

Section  III  Billing  Factors 

Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  the 
scheduled  kilowatt  hours. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Tranmission 
System  Act,  and  the  Pacific  .Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
tranmission  rate  schedules  shall  be  as 
defined  in  agreements  or  as  in  any  of  the 
above  acts  or  provisions  which  are 
attached  to  agreements. 

Schedule  ET-85.  Energy  Transmission 

Section  I  A  vailability 

This  schedule  supersedes  Schedule 
ET-63,  unless  otherwise  specified  in  the 
Agreement,  with  respect  to  delivery 


using  FCRTS  facilities  other  than  the 
Southern  Intertie,  Eastern  Intertie,  or  the 
Northern  Intertie,  and  is  available  for 
nonfirm  transmission  between  points 
within  the  Pacific  Northwest  upon  BPA's 
determination  of  available  capacity, 
BPA  may  interrupt  ser\ice  which  is 
provided  under  this  rate  schedule. 

Section  II.  Rate 

The  charge  for  such  nonfirm 
transmission  of  non-Federal  electric 
energy  shall  be  2.12  miUs/kWh. 

Section  III.  Billing  Factors 

Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  scheduled 
kilowatt  hours.  , 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L,  88-552],  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conser\ation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  as  in  any  of  the 
above  acts  or  provisions  which  are 
attached  to  agreements. 

rv.  General  Transmission  Rate  Schedule 
Provisions 

Section  I.  Adoption  of  Revised 
Transmission  Rate  Schedule  Provisions 
General  Transmission  Rate  Schedule 
Provisions 

A.  Approval  of  Rates.  These  rate 
schedules  and  General  Transmission 
Rale  Schedule  Provisions  (GTRSP)  shall 
become  effective  following  confirmation 
and  approval  by  the  Federal  Energy 
Regulatory  Commission.  If  the  rates  and 
GTRSP  are  first  approved  on  an  interim 
basis,  they  shall  not  be  considered  final 
until  the  Commission  has  issued  an 
order  confirming  and  approving  them  on 
a  final  basis. 

B.  General  Provisions.  BPA's 
Transmission  Rate  Schedules  and 
associated  GTRSP,  effective  July  1, 1985, 
supersede  in  their  entirety  through 
adjustment  or  extension  BPA's 
Transmission  Rate  Schedules  and 
GTRSP  effective  February  1, 1984; 
however,  they  do  not  supercede  prior 
rate  schedules  required  by  agreement  to 
remain  in  force. 

C.  Interpretation.  If  a  provision  in  the 
executed  Agreement  is  in  conflict  with  a 
provision  contained  herein,  the  former 
shall  prevail. 
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Section  II.  A  vailability  of  Transmission 
Service 

Any  capacity  in  the  Federal  Columbia 
River  Transmission  System  (FCRTS) 
which  BPA  determines  to  be  in  excess  of 
required  capacity  to  transmit  Federal 
obligations  will  be  made  available  to  all 
utilities  by  apphcation  of  schedules 
identified  in  the  1985  Transmission  Rate 
Schedules,  or  as  subsequently  revised. 

Section  III  Billing  Factor  Definitions 
and  Billing  Adjustments 

A.  Billing  Factors 

1.  Scheduled  Demand.  The  largest  of 
hourly  amounts  wheeled  which  are 
scheduled  by  the  customer  during  the 
time  period  specified  in  the  rate 
schedules. 

2.  Metered  Demand.  The  Metered 
Demand  in  kilowatts  shall  be  largest  of 
the  60-minute  clock-hour  integrated 
demands  measured  by  meters  installed 
at  each  POD  during  each  time  period 
specified  in  the  applicable  rate  schedule. 
Such  measurements  shall  be  made  as 
specified  in  the  Agreement.  BPA,  in 
determining  the  Metered  Demand,  will 
exclude  any  abnormal  readings  due  to 
or  resulting  from  (a)  emergencies  or 
breakdowns  on,  or  maintenance  of,  the 
FCRT&fr  (b)  emergencies  on  the 
custom^  facihties,  provided  that  such 
facilities  have  been  adequately 
maintained  and  prudently  operated  as 
determined  by  BPA.  If  more  than  one 
class  of  power  is  delivered  to  any  POD. 
the  portion  of  the  metered  quantities 
assigned  to  any  class  of  power  shall  be 
as  agreed  to  by  the  parties.  The  amount 
so  assigned  shall  constitute  the  Metered 
Demand  for  such  class  of  power. 

3.  Transmission  Demand.  The 
demand,  as  defined  in  the  Agreement. 

4.  Total  Transmission  Demand.  The 
demand,  as  defined  in  the  General 
Transmission  Agreement. 

5.  Ratchet  Demand.  The  maximum 
demand  established  during  the  previous 
11  billing  months. 

B.  Billing  Adjustments 

A  verage  Power  Factor  The 
adjustment  for  average  power  factor, 
when  specified  in  a  transmission  rate 
schedule  or  in  the  Agreement,  shall  be 
made  in  accordance  with  the  average 
power  factor  section  of  the  General 
Wheeling  Provisions. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system,  BPA 
mayt  restrict  deliveries  of  power  at  any 
time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below  85 
percent. 


Section  IV.  Other  Definitions 

Definitions  of  the  terms  below  shall 
be  applied  to  these  provisions  and  the 
Transmission  Rate  Schedules,  unless 
otherwise  defined  in  the  Agreement. 

A.  Agreement 

An  agreement  between  BPA  and  a 
customer  to  which  these  rate  schedules 
and  provisions  may  be  applied. 

B.  Eastern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  consist  of  the 
Townsend-Garrison  double-circuit  500- 
kV  transmission  line  segment  including 
terminals  and.  prior  to  extention  of  the 
500-kV  portion  of  the  Federal 
Transmission  System  to  Garrison,  the 
500/230  kV  transformer  and  related 
terminals  at  Garrison. 

C.  Electric  Power 

Electric  peaking  capacity  (kWj  and/or 
electric  energy  (kWh). 

D.  Firm  Transmission  Service 

Transmission  service  which  BPA 
provides  for  any  non-BPA  power,  as 
specified  in  the  Agreement,  except  for 
transmission  service  which  is  scheduled 
as  nonfirm. 

E.  Integrated  Network 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  provide  the 
bulk  of  transmission  of  electric  power 
within  the  Pacific  Northwest,  excluding 
facilities  not  segmented  to  the  network 
in  the  Cost  of  Service  Analysis  used  in 
BPA's  rate  development. 

F.  Main  Grid 

As  used  in  the  FPT  rate  schedules, 
that  portion  of  the  FCRTS  with  facilities 
rated  230-kV  and  higher,  exclusive  of 
those  designated  as  Interties. 

G.  Main  Grid  Distance 

As  used  in  the  FPT  rate  schedules,  the 
distance  in  airline  miles  on  the  Main 
Grid  between  the  POl  and  the  POD, 
multiplied  by  1.15. 

H.  Main  Grid  Interconnection  Terminal 

As  used  in  the  FPT  rate  schedules. 
Main  Grid  terminal  facilities  that 
interconnect  the  FCRTS  with  non-BPA 
facilities. 

I.  Main  Grid  Miscellaneous  Facilities 

As  used  in  the  FPT  rate  schedules, 
switching,  transformation,  and  other 
facilities  of  the  Main  Grid  not  included 
in  other  components. 

J.  Main  Grid  Terminal 

As  used  in  the  FPT  rate  schedules,  the 
Main  Grid  terminal  facilities  located  at 


the  sending  and/or  receiving  end  of  a 
line  exclusive  of  the  Interconnection 
terminals. 

K.  Nonfirm  Transmission  Service 

Interruptable  transmission  service 
which  BPA  will  provide  for  non-BPA 
power,  if  and  when  BPA  determines  that 
capacity  is  available. 

L.  Northern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  consist  of  two 
500-kV  lines  between  Custer  substation 
and  the  United  States-Canadian  border, 
one  500-kV  line  between  Custer  and 
Monroe  substations,  and  two  230-kV 
lines  from  Boundary  substation  to  the 
United  States-Canadian  border,  and  the 
Associated  substation  facilities. 

M.  Point  of  Integration  (POI) 

Connection  points  between  the 
FCRTS  and  non-BPA  facilities  where 
non-Federal  power  is  made  available  to 
BPA  for  wheeling. 

N.  Point  of  Delivery  (POD) 

Connection  points  between  the 
FCRTS  and  non-BPA  facihties  where 
non-Federal  power  is  delivered  to  a 
customer  by  BPA. 

O.  Pacific  Northwest— Pacific  Southwest 

Intertie 

The  segment  of  the  FCRTS  for  which 
the  major  transmission  facilities  consist 
of  two  500-kV  AC  lines  from  John  Day 
Substation  to  the  Oregon-California 
border,  a  portion  of  the  500-kV  AC  line 
from  Buckley  Substation  to  Summer 
Lake  Substation,  and  one  800-kV  DC 
line  between  Celilo  Substation  and  the 
Oregon-Nevada  border,  and  associated 
substation  facilities. 

P.  Secondary  System 

As  used  in  the  FPT  rate  schedules, 
that  portion  of  the  FCRTS  facilities  with 
operatmg  voltage  of  115-kV  of  69-kV, 
exclusive  of  Main  Grid  facilities,  Intertie 
facilities,  and  all  FCRTS  facilities  which 
are  recovered  on  a  use-of-facility  basis. 

Q.  Secondary  System  Distance 

As  used  in  the  FPT  rate  schedules,  the 
number  of  cricuit  miles  of  Secondary 
System  transmission  lines  between  the 
secondary  POI  or  the  Main  Grid  and  the 
POD  or  the  lower  voltage  FCRTS 
facilities  which  may  be  used  on  a  use- 
or-facility  basis. 

R.  Secondary  System  Interconnection 
Terminal 

As  used  in  the  FFF  rate  schedules,  the 
terminal  facilities  on  the  Secondary 
System  that  interconnect  the  FCRTS 
with  non-BPA  facilities. 
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S.  Secondary  System  Intermediate 
Terminal 

As  used  in  the  FPT  rate  schedules,  the 
First  and  final  terminal  facilities  in  the 
Secondary  System  transmission  path 
exclusive  of  the  Secondary  System 
Interconnection  terminals. 

T.  Secondary  Transformation 

As  used  in  the  FPT  rate  schedules, 
transformation  from  Main  Grid  to 
Secondary  System  facilities. 

Section  V.  Billing  Information 

A.  Computation  of  Bills 

The  Transmission  Billing  Determinant 
is  the  electric  power  quantified  by  the 
method  specified  in  the  Transmission 
Agreement  or  Transmission  Rate 
Schedule.  Schedules  power  or  metered 
power  will  be  used. 

The  transmission  customer  shall 
furnish  BPA  necessary  information  for 
making  any  computation  required  for 
the  purposes  of  determining  the  proper 
charges  for  the  use  ot  the  FCRTS  and 
shall  cooperate  with  BPA  in  exchanging 
such  additional  information  as  may  be 
reasonably  useful  for  respective 
operations. 

Billi.qgs  under  each  rate  schedule 
application  will  be  rounded  to  whole 
dollar  amounts  by  eliminating  any 
amount  less  than  50  cents  and 
increasing  any  amount  from  50  cents 
through  99  cents  to  the  next  higher 
dollar. 

B.  Payment  of  Bills 

Bills  for  transmission  service  will 
normally  be  computed  and  rendered 
monthly,  generally  on  a  calendar  month 
basis.  Failure  to  receive  a  bill  shall  not 
release  the  purchaser  from  liability  for 
payment.  Bills  for  amounts  of  550,000  or 
more  must  be  paid  by  direct  wire 
transfer.  Bills  for  amounts  under  $50,000 
may  be  paid  by  direct  wire  transfer  or 
mailed  to  the  Bonneville  Power 
Administration,  P.O.  Box  6040,  Portland, 
Oregon  97228-6040.  or  other  location  as 
directed  by  BPA.  The  procedures  to  be 
followed  in  making  direct  wire  transfers 
will  be  provided  by  the  Office  of 
Financial  Management  and  updated  as 
necessary. 

C.  Estimated  Bills 

At  its  option.  BPA  may  elect  to  render 
an  estimated  bill  for  that  month  to  be 
followed  at  a  subsequent  billing  date  by 
a  final  bill.  Such  es'-mated  bill  shall 
have  the  validity  of  and  be  subject  to 
the  same  payment  provisions  as  a  final 
bill. 


D.  Late  Payment 

Bills  not  paid  in  full  on  or  before  close 
of  business  on  the  due  date  shall  be 
subject  to  a  penalty  charge  which  shall 
be  the  greater  of  one-fourth  (0.25) 
percent  of  the  unpaid  amount  or  $50.00. 
In  addition,  an  interest  charge  of  one- 
twentieth  (0.05)  percent  shall  be  applied 
each  day  to  the  sum  of  the  unpaid 
amount  and  penalty  charge.  This 
interest  charge  shall  be  assessed  on  a 
daily  basis  until  such  time  as  the  unpaid 
amount  and  penalty  chai-ge  are  paid  in 
full. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  pavment  was  mailed  on  or 
before  the  due  date.  In  order  to  avoid 
assessment  of  late  payment  charges  for 
metered  mail  received  subsequent  to  the 
due  date,  the  payment  must  bear  a 
postal  department  cancellation  which 
demonstrates  that  the  payment  was 
mailed  on  or  before  the  due  date. 

Whenever  a  bill  or  a  portion  thereof 
remains  unpaid  subsequent  to  the  Due 
Date  and  after  giving  30  days  advance 
notice  in  writing,  BPA  may  canel  the 
contract  for  service  to  the  purchaser. 
However,  such  cancellation  shall  not 
affect  the  purchaser's  liability  for  any 
charges  accrued  p.^ior  th'='reto  under 
Buth  contract. 

E.  Disputed  Billings 

In  the  event  of  a  disputed  billing,  full 
payment  shall  be  rendered  to  BPA  and 
the  disputed  amount  noted.  Disputed 
amounts  are  subject  to  the  late  pavTnent 
provisions  specified  above.  BPA  shall 
separately  account  for  the  disputed 
amount.  If  it  is  determined  that  the 
purchaser  is  entitled  to  the  disputed 
amount,  BPA  shall  refund  the  disputed 
amount  with  interest. 

V.  Major  Concepts  and  Issues 

BPA  has  prepared  several  studies  in 
the  process  of  developing  the 
transmission  rates  presented  in  this 
N'otice.  They  are  the  Load  and  Resource 
Study.  Marginal  Cost  Analysis,  Revenue 
Requirements  Study,  Co.st  of  Service 
Analysis,  and  the  Transmission  Rate 
Design  Study.  The  three  latter  studies 
have  the  most  direct  bearing  on  the 
rates  filed  in  this  Notice  and  are 
described  in  some  detail  below.  .Also 
described  are  the  scaling  factor  and  BPA 
Separate  Accounting  Compliance 
Report. 

A.  Revenue  Requirement  Study 

Adequacy  of  revenue  from  existing 
power  and  transmission  rates  to  meet 
the  repayment  criteria  is  determined  by 


preparing  a  power  system  Revenue 
Requirement  Study.  This  study 
compares  projected  revenue  with 
projected  costs  over  the  entire 
repayment  period  to  determine  whether 
there  will  be  enough  revenue  to  recover 
all  costs.  The  generation  system  and  the 
transmission  system  are  treated 
separately  in  this  filing. 

In  order  to  meet  its  fiscal 
reponsibility,  which  includes  making 
planned  amortization  payments,  BPA's 
Revenue  Requirement  Study  reflects 
actual  historic  cash  amortization,  and 
all  amortization  scheduled  due  by 
September  30, 1987.  In  addition,  it 
reflects  all  of  BPA's  obligations  under 
the  Northwest  Power  Act,  including 
exchange  costs.  To  assure  that  BPA  will 
meet  its  repayment  obligations,  a  cash 
lag  has  continued  to  be  added  to  the 
revenue  requirement. 

B.  Cost  of  Ser\'ice  Analysis 

The  Cost  of  Service  Analysis  (COSA) 
apportions  BPA's  test  year  revenue 
requirement  to  customer  classes  based 
on  the  use  of  specific  tv'pes  of  service  by 
each  customer  class.  The  COSA  is  the 
principal  mechanism  used  to  equitably 
allocate  FCRTS  costs  between  Federal 
and  non-Federal  power  utilizing  the 
FCRTS. 

The  following  steps  are  used  to 
determine  the  allocated  cost  to  serve 
each  customer  class. 

1.  Functionalization 

Functionalization  is  the  identification 
of  revenue  requirements  with  functions 
performed  by  the  power  system.  These 
functions  are  defined  as  generation  and 
transmission.  All  costs  are  assigned  to 
one  of  these  functions. 

In  prior  rate  filings,  the 
functionalization  step  was  performed  in 
the  Cost  of  Service  Analysis.  In  this  rate 
filing,  costs  are  functionalized  prior  to 
the  preparation  of  the  repayTnent 
studies.  The  separate  repayment  studies 
determine  the  net  repayment 
requirement  (NRR)  of  generation  and 
transmission.  The  results  of  the 
fimrtionalized  repayment  studies  are 
used  in  the  COSA.  " 

2.  Classification 

BPA  classifies  costs  to  energy  and 
capacity  components  of  electric  power. 
Transmission  costs  are  classified 
entirely  to  capacity. 

3.  Segmentation 

Although  BPA  operates  a  regionwide 
transmission  system,  some  segments  of 
the  system  are  not  needed  to  provide 
some  services.  In  order  to  more  closely 
identify  the  types  of  service  provided  by 
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the  transmission  system  with  various 
customer  classes,  the  system  is  divided 
into  nine  segments,  each  providing  a 
distinct  type  of  service.  The  nine 
transmission  system  segments  are: 
integrated  network.  Pacific  Northwest- 
Southwest  Intertie.  Canadian  Intertie. 
Montana  Intertie.  generation  integration, 
fringe  area,  and  delivery  segments  for 
public  agency,  direct  service  industrial 
and  investor  owned  utility  customers. 

4.  Allocation 

The  final  major  step  in  the  COSA  is  to 
allocate  the  functionalized  and 
segmented  costs  to  service  classes. 

Costs  are  allocated  to  service  classes 
on  the  basis  of  relative  use  of  services. 
The  measure  for  use  of  peaking  capacity 
is  the  monthly  coincidental  peak 
megawatt.  Because  the  power  system  is 
constructed  to  meet  coincidental  peak 
demand,  the  coincidental  peak  (relative 
to  the  system  peak)  is  used  as  a  measure 
for  each  customer's  contribution  to 
BPA's  need  to  acquire  peaking 
resources. 

Costs  of  the  nine  Federal  transmission 
system  segments  and  exchange  costs 
functionalized  to  transmission  are 
allocated  on  the  basis  of  coincidental 
peakloads.  The  average  of  all  12 
monthly  coincidental  peaks  is  used  to 
allocate  transmission  system  costs. 
Costs  are  allocated  to  customer  classes 
on  the  basis  of  deemed  use  of  the 
transmission  system  for  power 
customers,  and  on  the  basis  of  actual 
use  of  the  transmission  system  for 
wheeling  (non-Federal  transmission) 
customers.  For  wheeling  service,  costs 
are  allocated  from  the  Integrated 
Network.  Southern  Intertie,  and 
Northern  Intertie  segments.  Costs  of  the 
Eastern  Intertie  are  paid  by  users  of  that 
segment  through  contractual 
agreements. 

C.  Scaling  Factor 

This  rate  filing  develops  rates  for  a  27- 
month  period  ending  on  September  30, 
1987.  The  FY  1987  test  year  used  in  the 
rate  documents  develops  costs  for  the 
final  12  months  of  the  period.  To  adjust 
rates  to  reflect  differences  between  the 
test  year  and  the  rate  period  revenue 
requirement,  a  scaling  factor  for  the 
FCRTS  revenues  is  developed.  The 
factor  is  calculated  as  the  ratio  of  the 
combined  FY  1986  and  FY  1987  COSA 
revenue  requirement  from  adjustable 
rates  to  the  revenues  from  the  test  year 
rates  over  the  same  period.  Revenues 
from  the  FCRTS  components  of  all  the 
adjustable  power  and  wheeling  rates  are 
scaled  to  recover  the  combined  2-year 
requirements  from  adjustable  rates. 
Adjustable  wheeling  rates  are  FPT/IR, 
ET--85,  IS-85.  LN-85.  and  IE-85.  For  the 


wheeling  customer  class,  the  calculated 
factor  (.99)  is  multiplied  by  each  of  the 
FY  1987  adjustable  rates  to  yield  rates 
applicable  to  the  entire  rate  period. 

D.  Separate  Accounting  Compliance 
Report 

As  required  by  the  FERC  order  of 
January  27, 1984,  which  approved  BPA's 
proposed  1983  transmission  rates  on  an 
interim  basis,  BPA  submitted  a 
Compliane  Report  to  FERC 
demonstrating  the  development  of  a 
separate  accounting  of  the  transmission 
component  of  the  FCRTS. 

The  Compliance  Report  explains  the 
following: 

1.  BPA's  development  of.  and  plan  to 
maintain,  separate  books  of  account  for 
the  FCRTS, 

2.  BPA's  accounting  for  surpluses  and 
deficits  for  Federal  and  non-Federal 
usage  of  the  FCRTS,  and 

3.  BPA's  assignment  of  surpluses  and 
deficits  to  Federal  and  non-Federal 
usage  of  the  FCRTS. 

The  report  addresses  all  concerns  the 
FERC  raised  m  its  orders  on  separate 
accounting.  Those  concerns  are  also 
reflected  by  BPA's  preparation  of 
separate  repayment  studies  for  the 
FCRTS  and  the  generation  system  in  this 
rate  filing. 

E.  Transmission  Rate  Design  Study 

1.  Transmission  System  Revenue 
Requirement  Adjustment 

Prior  to  the  design  of  transmission 
rates,  the  COSA-derived  network 
wheeling  (IR  and  FPT)  revenue 
requirement  must  be  adjusted  to  account 
for  revenue  in  excess  of  allocated  costs. 
Revenue  received  from  the  ET-85  and 
the  Nonfirm  Energy  rate  (NF-85)  are 
credited  against  the  allocated  costs  of 
service  derived  in  the  COSA.  The  credit 
from  the  NF-85  rate  is  fimctionalized 
between  generation  and  transmission  by 
considering  the  transmission  portion  of 
the  rate  as  the  average  cost  per 
kilowatthour  of  transmitting  energy  for 
wholesale  power  services.  The 
transmission  credit  is  obtained  by 
multiplying  this  average  cost  by  the 
estimated  nonfirm  energy  sales.  It  is 
then  divided  among  those  segments  of 
the  transmission  system  which  carry 
nonfirm  energy  sales,  except  the  three 
interties,  in  proportion  to  their  allocated 
costs.  The  anticipated  revenue 
associated  with  the  ET-85  rates  are 
credited  against  Network  costs. 

2.  Proposed  Wheeling  Rate  Schedules 

a.  Formula  Power  Transmission 
(FPT).  The  FPT-85  rate  schedule  is 
available  for  the  firm  wheeling  of  power. 
The  form  of  this  rate  includes  a  distance 


or  mileage  component  for  transmission 
lines  and  various  transformation  and 
terminal  charges.  The  FPT  rate  form  is 
designed  to  reflect  a  wheeling  formula 
which  has  been  prescribed  historically 
by  contract  provisions. 

In  the  design  of  the  FPT-85  rate,  the 
first  step  is  to  quantify  cost  for  the 
specific  types  of  transmission  facilities 
treated  in  the  rate  components. 
Estimates  of  the  use  of  these  facilities 
are  determined  from  a  power  flow  of  the 
projected  peakload  period  for  the  test 
year.  The  power  flow  study  assumes 
certain  resource  and  load  conditions 
that  BPA  believes  are  reasonable  for 
normal  hydro  conditions.  Unit  costs  for 
the  FPT  rate  components  are  derived  by 
dividing  facility  cost  by  power  flow 
facility  use.  The  FPT  tariffs  are  then 
scaled  back  to  match  the  COSA  revenue 
requirements  (COSA  level  rates). 

b.  Integration  of  Resources  (IR).  The 
IR-85  rate  involves  a  more  flexible  and 
comprehensive  transmission  service 
designed  to  reflect  BPA's  transmission 
policy.  The  IR  service  does  not 
recognize  specific  contract  paths,  but 
rather  provides  .Network-wide  access  to 
the  FCRTS. 

The  IR-85  rate  is  calculated  by 
dividing  the  adjusted  revenue 
requirement  for  the  class  into  two  equal 
parts  to  reflect  a  50-50  classification  of 
costs  to  capacity  and  energy.  The 
quotient  of  these  costs  and  the 
appropriate  billing  determinant 
(contract  demand  for  capacity-related 
costs  and  total  energy  usage  for  energy) 
yields  the  rates. 

While  the  IR  rate  schedule  is  meant  to 
effectuate  BPA's  policy  for  future  firm 
wheeling  service,  FPT  contracts  are  still 
abundant  and  many  remain  in  effect  for 
some  time.  Utilities,  therefore,  may 
choose  to  remain  on  the  FPT  service  or 
enter  into  long-term  contracts  which 
incorporate  the  concepts  included  in  the 
IR-85  schedule.  It  is  anticipated  that  this 
process  could  result  in  a  revenue 
deficiency,  since  utilities  may  choose 
the  rate  schedule  which  yields  the  lower 
total  charge  for  transmission  service. 
BPA  has  estimated  the  amount  of  this 
revenue  deficiency  and  adjusted  the 
firm  wheeling  revenue  requirement  to 
recover  those  costs. 

Another  potential  contributor  to  a 
revenue  deficiency  is  the  short  distance 
discou.nt,  which  is  described  as  a  part  of 
the  IR-85  rate  schedule.  Utilization  of 
this  discount  would  cause  an 
underrecovery  of  costs  which  must  be 
adjusted  for  in  the  firm  wheeling 
revenue  requirement. 

c.  Incidental  Energy  Transmission 
(ETJ  and  Intertie  (IX,  IE,  IS) 
Transmission.  For  this  rate  filing,  rate 
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schedules  are  again  offered  on  the 
Northern.  Eastern,  and  Southern 
Interties  which  apply  to  all  wheeled 
power  on  these  segments,  whatever  the 
characteristics  of  the  power.  The  ET  rate 
will  be  limited  to  intraregional  FCRTS 
facihties  which  excludes  the  interties. 

Since  the  schedule  for  Energy 
Transmission  (ET-85)  class  of  service  is 
not  allocated  costs  in  the  COSA,  it  is 
necessary  to  determine  the  level  of  the 
rate  by  other  means.  The  ET-85  rate  is 
Resigned  to  approximate  the  rate  level 
of  firm  wheeling  charges  on  the  network 
by  dividing  the  COSA  revenue 
requirement  for  the  firm  wheeling  class 
by  expected  energy  usage  of  firm 
wheeling  on  the  system.  This  rate  level 
is  approximately  equal  to  twice  the 
energy  rate  under  IR-85. 

In  the  1983  rate  filing,  the  IS  rate  was 
developed  using  an  indirect  calculation 
because  costs  were  not  allocated  to 
nonfirm  wheeling  in  the  COSA. 
Revenues  from  this  rate  were  distributed 
among  other  classes  of  customers  that 
use  the  Southern  Intertie  to  reduce  their 
revenue  requirement. 

Recognizing  that  nonfirm  wheeling 
has  become  a  significant  portion  of 
Southern  Intertie  use,  BPA  has  allocated 
Southern  Intertie  costs  to  this  class  of 
service  in  the  current  COSA.  The  IS-85 
rate  development  is  now  simplified. 
Allocated  costs  are  divided  by  the 
projected  nonfirm  wheeling  energy  to 
determine  a  rate  in  mills  per 
kilowatthour.  Two  adjustments  are 
made.  Transactions  under  the 
Exportable  agreement  are  contractually 
limited  to  the  ET-2  rate  during  the  test 
period,  and  PP&L  receives  a  0.5  mill 
credit  for  a  portion  of  its  wheeling. 
Several  other  changes  have  been  made 
in  this  proposal  which  increase  the  IS- 
85  rate.  Segmentation  of  the  Buckley- 
Summer  Lake  line  to  the  Southern 
Intertie  was  increased  from  30  percent 
to  57  percent.  Additionally,  the  full  cost 
of  the  DC  line  uprating  is  included  in  the 
COSA  for  the  first  time.  WheeUng 
projections  on  the  Southern  Intertie  are 
reduced  due  to  the  assumption  of  less 
than  average  water  conditions.  One 
-Other  major  change  reduces  the  rate, 
allocation  of  cost  to  nonfirm  wheeling  in 
conjunction  with  the  new  rate 
calculation  results  in  a  significantly 
lower  rate  than  if  tlie  1303  methodology 
were  retained.  All  of  the  above  factors 
contribute  to  increasing  the  IS-85  rate  51 
percent  above  the  IS-83  rate.  For 
transactions  qualifying  for  assured 
access  to  the  Intertie.  as  defined  by  the 
Intertie  access  Policy,  BPA  has  proposed 
that  the  IS  rate  be  utiUzed  on  a  take-or- 
pay  basis. 

The  Northern  Intertie  (IN-85)  rate 
schedule  is  calculafed  by  dividing 


segment  costs  by  projected  wheeling 
energy.  The  return  of  obligation  energy 
for  the  account  of  Cahfomia  utilities  is 
now  treated  as  being  subject  to  the  rate. 

The  Eastern  Intertie  (IE-85)  rate  is 
developed  by  dividing  total  costs  by 
estimated  generation  of  Colstrip  energy. 

Other  Issues.  BPA  is  examining  the 
environmental  impacts  of  the  proposed 
transmission  rate  increase.  An 
appropriate  environmental  review  under 
DOE's  NEPA  guidelines  will  be  prepared 
and  integrated  into  the  development  of 
transmission  rates,  and  will  be  made 
available  at  least  30  days  before  the 
effective  date  of  this  year"'  final  rate 
proposal. 

Issued  in  Portland.  Oregon.  August  28, 1984. 
James  |.  Jura. 

Acting  Administrator. 
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Economic  Regulatory  Administration 

[Doctiat  No.  ERA-FC-»4-011;  OFC  C«M  No. 
640ia-»24»-20-24] 

Acceptance  of  Petition  for  Ex^(nptlon 
and  Availability  of  Certification  by 
CoQm  LynehbUTB,  Inc.  for  Kb  U  Port* 
TX,  Facility 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  CoGen  Lynchburg,  Inc. 
for  its  La  Porte,  Texas,  Facility, 

summary:  On  April  20, 1984,  CoGen 
Lynchburg,  Inc.  (CGL)  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  [DOE)  requesting  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  11  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.)  ("FUA"  or  "the  Act") 
for  a  new  cogeneration  facility  to  be 
located  15  miles  East  of  Houston  near 
the  city  of  La  Porte,  Harris  County, 
Texas.  Title  II  of  FUA  prohibits  both  the 
use  of  petroleum  and  nat\u-al  gas  as  a 
primary  energy  source  in  new 
powerplants  and  certain  new  major  fuel 
burning  installations.  Final  rules  setting 
forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Tide  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501.  and  503.  Final 
rules  governing  the  cogeneration 
exemption  were  revised  on  June  25, 1982 
(47  FR  29209,  July  6, 1982),  and  are  found 
at  10  CFR  503.37. 

The  proposed  electric  power  and 
steam  plant  facility  (hereafter  referred 
to  as  La  Porte)  will  consist  of  four 


75MW  combustion  gas  turbine 
generators,  four  unfired  waste  heat 
boilers,  and  one  extraction-induction- 
condensing  steam  turbine  generator.  La 
Porte  is  designed  to  bum  natural  gas  or 
oil.  La  Porte's  electric  capacity  will  be 
425.0  mega-watts  at  a  system  heat  rate 
of  7595  Btu  per  kWh  (74*  F) 
Approximately  374.000  pounds  per  hour 
of  process  steam  from  the  waste  heat 
boilers  will  be  dehvered  to  chemical 
plants  in  the  Upjohn  La  Porte.  Texas. 
Chemical  Complex.  And,  approximately 
410MW  of  electric  power  from  the  gas 
and  steam  generators  will  be  delivered 
to  the  Houston  Lighting  &  Power 
Company  (HL&P);  HL&P  is 
interconnected  with  the  Electric 
Rehability  Council  of  Texas  regional 
grid.  Accordingly,  La  Porte  wall  be 
selling  more  than  50  percent  of  the 
annual  electric  power  generation  of  the 
turbine  generators  to  HL&P  making  the 
cogeneration  facility  an  electric 
powerplant  in  accordance  with  the 
definition  of  "electric  generating  unit" 
contained  in  10  CFR  500.2. 

Within  thirty  days  of  the  receipt  of  the 
petition,  ERA  found  it  to  be  incomplete 
due  to  minor  deficiencies  and  so  notified 
CGL  CGL  was  granted  ninety  days  to 
satisfy  the  defects.  On  June  13, 1984, 
additional  data  and  information 
addressing  the  deficiencies  were 
received  from  CGL  ERA  has  determined 
that  the  petition  and  certification  for  the 
requested  exemption  is  complete  in 
accordance  with  the  final  rules  under  10 
CFR  501.3  and  501.83.  ERA  hereby 
accepts  the  filing  of  the  petition  for  the 
permanent  cogeneration  exemption  as 
adequate  for  filing.  ERA  retains  the  right 
to  request  additional  relevant 
information  from  CGL  at  any  time 
during  these  proceedings  where 
circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLCMENTARY  INFORMATION  section 
below: 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  of  the  final  rule,  interested 
persons  are  invited  to  submit  written 
comments  in  regard  to  this  petition  and 
any  interested  person  may  submit  a 
written  request  that  ERA  convene  a 
pubhc  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  doctunents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Fre"dom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW..  Room  lE- 
190,  Washington,  D.C.  20585,  from  8:00 
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a.m.  to  4:00  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denjring  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  such  extension,  together 
with  a  statement  of  reasons  for  such 
extension  will  be  published  in  the 
Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  October  22, 1984.  A  request  for  a 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-007, 1000  Independence 
Avenue,  SW..  Washington,  D.C.  20585. 

Docket  No.  ERA-FC-84-011  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATICN  CONTACT. 

Robert  A.  McCann,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW..  Room  GA-073, 
Washington.  D.C.  20585,  Phone  (202) 
252-1649 

Steven  E.  Ferguson,  Office  of  the 
General  Counsel,  Department  of 
Energy.  1000  Indepencjence  Avenue. 
SW.. 

Room  6D-033. 

Washington.  D.C.  20585.  Phone  (202) 
252-6947. 

SUPPlfMENTARY  INFORMATION:  CGL's 
proposed  La  Porte  power  complex  will 
occupy  approximately  15  acres  and  will 
consist  of  the  following  major  equipment 
and  systems:  Two  buildings  to  be  used 
for  administrative,  maintenance,  and 
system  control  purposes;  one  electrical 
substation,  including  power 
transformers;  one  boiler  water, 
compressed  air,  lube  oil  system;  one 
steam  delivery  and  condensate  return 
piping  system;  one  cooling  tower,  one 
steam  surface  condenser,  one 
condensing  steam  turbine  generator; 
four  combustion  gas  turbine  generators: 
and  four  heat  recovery  steam 
generators.  The  CGL  La  Porte  project 
construction  is  scheduled  to  begin  in 
1984.  with  the  first  gas  turbine  generator 
unit  start-up  slated  in  August  1985;  start- 
up of  additional  units  will  follow  at  one 
month  intervals.  Start  of  the  entire  La 
Porte  complex  for  commercial  operation 
is  scheduled  for  December  1985. 
Accordingly,  CGL  has  petitioned  ERA 
for  a  cogeneration  exemption  that  would 
permit  La  Porte  to  operate  with  natural 
gas  or  oil  as  its  primary  energy  source. 


The  cogeneration  faciHty  is  classified 
as  an  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
§503.37(a)(lj.  CpL  has  certified  to  ERA 
that:  I 

1.  The  oil  or  gas  to  be  consiuned  by 
the  cogeneratioin  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  La  Porte, 
where  the  calculation  of  savings  is  in 
accordance  with  20  CFR  503.37(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
oi  natural  gas  and  an  alternate  fuel  in  La 
Porte,  for  which  an  exemption  under  10 
CFR  503.38  would  be  available,  would 
not  be  economically  or  technically 
feasible. 

In  accordance  with  the  evidentiary 
requirements  of  § 503.37(c)  [and  in 
addition  to  the  certifications  discussed 
above],  CGL  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  enviroamental  impact  analysis, 
as  required  under  10  CFR  503.3. 

In  processing  this  exemption  request. 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.:  and 
DOE's  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  th«  petition  by  ERA 
does  not  constitute  a  determination  that 
CGL  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 


Issued  in  Washington,  D.C,  on  August  29, 
1983. 
Robert  L.  Davies, 

Deputy  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
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[Docket  No.  ERA-FC-84-013;  OFP  CsM  No. 
55393-9247-01-12] 

Order  Granting  to  Owens-Illinois,  Inc. 
an  Exemption  From  the  ProhMttMons  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Order  Granting  to  Owens- 
Illinois,  Inc.  an  Exemption  from  the 
Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  to  Owens-Illinois. 
Inc.  (Owens-Illinois)  a  permanent 
emergency  purposes  exemption  from  the 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  42  U.S.C. 
8301  et  seq.  ("FUA"  or  "the  Act")  for  a 
new  package  emergency  standby 
natural  gas-fired  boiler,  a  major  fuel 
burning  installation  (MFBI),  to  be 
located  at  its  unbleached  kraft 
linerboard  pulp  and  paper  mill  at 
Orange,  Texas.  The  exemption  granted 
permits  the  use  of  natural  gas  as  the 
primary  energy  source  for  the 
emergency  standby  unit. 

The  final  exemption  order  and 
detailed  information  on  the  proceeding 
are  provided  in  the  SUPPLEMENTARY 
information  section  below. 

DATES:  The  order  and  its  provisions 
shall  take  effect  on  November  5, 1984. 
The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.,  Room 
lE-190,  Washington,  D.C.  20585, 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  DeVries,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Forrestal  Bldg.,  Room 
GA-093, 1000  Independence  Avenue, 
SW.,  Washington.  D.C.  20585.  Phone 
(202) 252-6002 

Steve  E.  Ferguson,  Office  of  the  General 
Counsel,  Department  of  Energy, 
Forrestal  Building,  Room  8D-033, 1000 
Independence  Avenue,  SW., 
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Washington.  D.C.  20585,  Phone  (202) 

252-6947. 
SUPPLEMENTARY  INFORMATION:  On  June 
1, 1984,  Owens-Illinois  filed  a  petition 
with  ERA  requesting  a  permanent 
emergency  purpose  exemption  for  a  new 
boiler  from  the  prohibitions  of  Title  II  of 
FUA.'  The  petition  requests  an 
exemption  to  permit  the  use  of  natural 
gas  as  the  primary  energy  source  in  the 
proposed  new  package,  emergency 
standby  boiler  to  be  located  at  its 
unbleached  kraft  linerboard  pulp  and 
paper  mill  at  Orange,  Texas.  The  new 
emergency  standby  unit  will  operate 
during  periods  when  any  of  the  four 
boilers  at  the  existing  facility  are 
shutdown  or  turned  down  in  order  to 
ensure  continued  facility  production 
which  would  otherwise  be  reduced  due 
to  interruption  of  alternate  fuel  supplies, 
equipment  failures,  imminent  equipment 
failures,  temporary  environmental 
restrictions,  and  other  qualifying 
emergency  conditions.  The  unit  will 
generate  170,000  Ibs/hr  steam  at  850 
psig.  ^ 

Basis  for  Exemption  Order 

The  permanent  exemption  granted  by 
ERA  to  the  new  boiler  is  based  upon 
Owens-Illinois'  certification,  pursuant  to 
section  212(e)  of  FUA  and  10  CFR 
§  503.39(al,  that: 

1.  It  will  operate  and  maintain  the 
proposed  unit  for  emergency  purposes 
only;  and 

2.  The  use  of  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  in  the 
proposed  boiler  for  which  an  exemption 
under  10  CFR  §  503.38  would  be 
available,  would  not  be  economically  or 
technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.39(c)  (and  in 
addition  to  the  certifications  discussed 
above),  Owens-Illinois  has  included  as 
part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above,  and 

2.  Environmental  certifications,  as 
required  under  10  CFR  503.13(b). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  its 
Notice  of  Acceptance  of  Petition  for 
Exemption  and  Availability  of 
Certification  relating  to  the  proposed 


'  Title  II  of  Fl'.^  prohibits  the  use  of  petroleum 
and  natural  gas  as  a  pnman,'  energy  souire  in  new 
powei^lants  and  certain  new  major  fuel  burrurvg 
installationi  Final  rules  setting  forth  cntena  and 
procedures  for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found  in  10  CFR 
Parts  500,  501.  and  503  Final  rules  governing  the 
emergency  purprases  exemption  are  found  at  10  CKT? 
J  503  39 


unit  in  the  Federal  Register  on  )une  21, 
1984  (49  FR  25514),  commencing  a  45  day 
public  comment  period  pursuant  to 
section  701(c)  of  FUA.  As  required  by 
section  701  (f)  and  (g)  of  the  Act,  ERA 
provided  copies  of  the  petition  to  the 
Environmental  Protection  Agency  and 
the  Federal  Trade  Commission, 
respectively,  for  comments.  During  this 
period,  interested  persons  were  also 
afforded  an  opportunity  to  request  a 
public  hearing.  The  period  for  submitting 
comments  and  for  requesting  a  public 
hearing  closed  on  August  8. 1984.  No 
comments  were  received  and  no  hearing 
was  requested. 

NEPA  Compliance 

On  February  23. 1982,  DOE  published 
in  the  Federal  Register  (47  FR  7976)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  emergency 
purposes,  is  among  the  classes  of 
actions  the  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  .NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Owens-Illinois  has 
certified  that  it  will  secure  all  applicable 
permits  and  approvals  prior  to 
commencement  of  operation  of  the  new 
unit  under  exemption.  ERA  has 
reviewed  the  completed  environmental 
checklist  submitted  by  Owens-Illinois 
pursuant  to  10  CFR  501. 15(b),  together 
with  other  relevant  information,  and  has 
determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

Order  Granting  Permanent  Emergency 
Purposes  Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
Owens-Illinois  has  satisfied  the 
eligibihty  requirements  for  the  requested 
exemption  as  set  forth  in  10  CFR 
503.39(a).  Therefore,  pursuant  to  section 
212(e)  of  FUA,  ERA  hereby  grants  a 
permanent  emergency  purposes 
exemption  to  Owens-lllinois  to  permit 
the  use  of  natural  gas  as  the  primary 
energy  source  for  its  new  emergency 
standby  boiler  to  be  located  at  its 


unbleached  kraft  linerboard  pulp  and 
paper  mill  at  Orange,  Texas. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69.  any  person  aggrieved 
by  this  action  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington.  DC,  August  29. 
■1984. 

Robert  L  Da  vies,     ' 

Director.  Coal  &  Electricity  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

\FR  Doc  84-Z3821  Filed  S-&-M  a;4S  anij 
BILLIMO  COOC  •4S0-41-M 


Application  for  Presidential  Permit  PP- 
82:  Vermont  Electric  Power  Company, 
Inc. 

agency:  Department  of  Energy, 

Economic  Regulator>'  Administration. 

action:  Notice  of  Application  for 
Presidential  Permit  for  a  345  kV 
International  Transmission  Lane  (to  be 
operated  at  120  kV)  which  has  been  filed 
by  Vermont  Electric  Power  Company, 
Inc. 

a 

summary:  Vermont  Electric  Power 
Company.  Inc.,  has  filed  an  application 
for  a  Presidential  Permit,  PP-82,  to 
construct,  connect,  operate  and  maintain 
a  345  kV  international  interconnection 
(to  be  operated  at  120  kV)  at  the  United 
States-Canadian  Boundar\' 

FOR  FURTHER  INFORMATION  CONTACT: 

Caret  Bomstein.  Division  of  Coal  and 
Electricity,  Economic  Regulator>' 
Administration,  Room  GA-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SVL.  Washington,  D.C.  20585, 
(202)  252-5935 
Lise  Courtney  M.  Howe,  Office  of 
General  Counsel,  Department  of 
Energy,  Room  6A-141,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC.  20585.  (202) 
252-2900. 
SUPPLEMENTARY  INFORMATION:  On 
August  6, 1984,  Vermont  Electric  Power 
Company,  Inc.  (VELCO),  filed  an 
application  with  the  Economic 
Regulatory  Administration  (ERA)  for  a 
Presidential  Permit,  pursuant  to 
Executive  Order  No.  10485,  as  amended. 
VELCO  requests  authonty  to  construct, 
connect,  operate  and  maintain  a  345 
kilovolt  interconnection  at  the  United 
States-Canadian  border  which  will  be 
operated  at  120  kV,  In  addition,  VELCO 
proposes  to  construct  7.5  miles  of 
overhead  transmission  line  from  a  200 
megawatt  back-to-back  converter 
station  facility  in  Highgate,  Vermont,  to 
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interconnect  with  a  similar  line  owned 
and  operated  by  Hydro-Quebec. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Economic  Regulatory  Administration, 
Room  GA-033, 1000  Independence 
Avenue,  SW..  Washington.  D.C.  20585, 
in  accordance  with  section  1.8  or  1.10  of 
the  Rules  of  Practice  and  Procedure  [18 
CFR  lA,  1.10). 

Any  such  petitions  and  protests 
should  be  filed  on  or  before  September 
28, 1984.  Protests  will  be  considered  by 
ERA  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  DOE  and  will,  upon  request, 
be  made  available  for  public  inspection 
and  copying  at  the  ERA  Division  of  Coal 
and  Electricity,  Room  GA-033, 1000 
Independence  Avenus,  SW.. 
Washington,  D.C,  20585. 

Issued  in  Washington.  D.C.  on  August  28, 
1984. 

JauMS  W.  Woikman. 

Director,  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

[FR  Doc  14-23022  Filed  »-5-«4:  8:45  am) 
MJJNQCOOC  MS»-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL84-37-O00] 

Aquenergy  Systems,  Inc^  Petition  for 
Declaratory  Order 

August  3a  1984. 

Take  notice  that  on  August  16, 1984, 
Aquenergy  Systems,  Inc.  (Aquenergy) 
submitted  for  filing  its  declaratory  order 
petition  pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Aquenergy  requests  that  this 
Commission  issue  an  order  declaring 
that  (1)  its  Apalache  hydroelectric 
generating  facility  (Project)  will  not 
involve  the  construction  of  any  dam  or 
project  works  across,  along,  over,  in  or 
on  a  "navigable  water  of  the  United 
States"  as  defined  in  the  Federal  Power 
Act  (Act)  and  (2)  Aquenergy  will  not  be 
engaged  in  any  "post-1935  construction" 
as  that  term  has  been  defined  by  the 
Commission  and  the  courts  and/or  the 
Project  will  not  "affect  the  interests  of 
interstate  or  foreign  commerce"  within 
the  meaning  of  Act. 

Therefore,  Aquenergy  states  that  it  is 
not  subject  to  the  Commission's 
jurisdiction  under  the  Act  and  is  not 


required  to  file  a  declaration  of  intention 
with  the  Commission  or  to  obtain  a 
license  or  exemption  before  Aquenergy 
may  restore,  operate  and  maintain  the 
project. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  ME..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
7, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  84-23472  Filed  9-b-H.  8:45  am] 
HUJNO  CODE  1717-01-11 


[Docket  No.  ER82-481-011] 
Arizona  Public  Service  Co.;  Filing 

August  30,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  13, 1934, 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  revised  rate 
schedules,  revised  cost-of-service  study, 
and  associated  workpapers  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Opinion  No.  219  in  FERC  Docket  No. 
ER82-481-000. 

This  filing  was  made  in  accordance 
with  the  findings  and  conclusions 
expressed  in  Opinion  No.  219  issued  by 
the  Commission  as  a  result  of  the 
proceedings  in  this  Docket. 

Copies  of  this  filing  have  been  served 
upon  all  parties  to  the  above  docketed 
rate  proceeding  and  the  Arizona 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-23472  Filed  »-S-M:  B:4«  un| 
BILUNO  COOC  (717-01-M 

[Docket  No.  CP79-1 28-005] 

Colorado  Interstate  Gas  Co.;  Petition 
To  .Amend 

Augi:8t  30, 1984 

Take  notice  that  on  August  14. 1984, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP79-128-005  a  petition  to  amend  the 
Commission's  order  issued  June  15, 1979, 
in  Docket  No.  CP79-128,  as  amended, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  80  as  to  authorize  the  continued 
development  of  the  Flank  Storage  Field 
in  Baca  County,  Colorado,  until 
November  30, 1989,  and  to  authorize  an 
increase  in  the  number  of  observation 
wells  in  the  storage  field,  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

By  Commission  order  issued  in  Docket 
No.  CP79-128,  CIG  was  authorized 
among  other  things  to  acquire  the 
working  interests  in  the  Flank  Field  of 
Baca  County.  Colorado,  together  with 
37 '  existing  wells  and  convert  the  field 
to  storage.  It  was  indicated  that 
development  of  the  Flank  Field  for  the 
storage  of  natural  gas  involved  the 
reentry  of  12  producing  or  shut-in  wells 
and  converting  them  to  injection/ 
withdrawal  use  and  the  drilling  of  21 
wells  for  injection/withdrawal.  The 
abandoned  and  dry  holes  were  intended 
to  be  converted  to  observation  wells,  it 
is  submitted.  CIG  indicates  that  of  the 
original  12  producing  wells,  5  wells  have 
continued  to  produce  oil  and  gas,  4  wells 
were  converted  to  observation  wells 
and  3  wells  were  converted  to  injection/ 
withdrawal  use.  CIG  states  that  it  has 
drilled  19  wells  intended  for  the 
injection/withdrawal  of  gas;  however, 
one  well  encountered  oil  and  has  not 
been  used  for  storage  uses.  In  addition, 
it  is  stated,  one  dry  hole  originally 
intended  as  an  observation  well  was 
converted  to  injection/withdrawal  use. 
It  is  explained  that  currently  CIG  has  22 
injection/withdrawal  wells,  rather  than 
the  33  originally  authorized,  and  25 
observation  wells  operating  in  the  Flank 


'  These  wells  consisted  of  12  producing  or  shut-in. 
8  abandoned  and  17  dry  holes. 
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Field.  Also,  it  is  submitted  operating  in 
the  storage  area  are  10  oil  wells  of 
which  3  are  CIG  wells  and  7  wells  are 
owned  and  operated  by  Horizon  Oil  and 
Gas  Company  (Horizon).  GIG  sfates  that 
additional  oil  wells  w^ould  be  drilled  in 
the  Flank  Field  as  the  pressure  of  the 
gas  in  storage  is  a  driving  force  that 
would  continue  to  produce  the  oil 
reserves  in  the  rock  formation  that  is 
used  to  store  ^he  gas.  CIG  explains  that 
when  the  oil  reserves  are  depleted  or 
when  the  storage  gas  breaks  through 
into  the  well  bores  of  the  oil  wells 
indicating  the  oil  has  migrated  past  a 
particular  well,  these  wells  would  then 
be  converted  to  either  injection/ 
withdrawal  wells  or  observation  wells 
depending  upon  the  physical  need  of  the 
geographic  area.  The  estimated  number 
of  oil  wells  to  be  drilled  at  this  time  is 
unknown.  CIG  requests  authority  to 
convert  up  to  11  oil  wells  to  injection/ 
withdrawal  use  and  10  oil  wells  to 
observation  use.  CIG  states  that  these 
conversions  would  bring  the  total 
injection/withdrawal  wells  to  the 
originally  certificated  number  of  33  and 
increase  the  observation  wells  to  35,  ten 
more  than  originally  certificated.  To 
provide  sufficient  time  to  deplete  the 
remaining  oil  reserves  and  complete  the 
full  development  of  the  Flank  Storage 
Field,  CIG  requests  the  Commission 
further  amend  its  order  in  Docket  No. 
CP7&-128  and  extend  the  period  for 
development  to  November  30, 1989. 

CIG  estimates  the  cost  of  the  10 
additional  observation  wells  would  be 
$659,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
September  20,  1984,  file  with  the  Federal 
Energy  Reguiatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb, 

Secretary: 

8.-4S8nii 


fFB  Doc  84-234T3  Filed 
BILUNO  CODE  (717-01-M 


[Docket  No.  ERS4-609-000] 

Dayton  Power  and  Light  Co.;  Filing 

August  30.  1984. 

Take  notice  that  on  August  20, 1984. 
Dayton  Power  and  Light  Company 
(DP&L)  submitted  for  filing  (1)  an 
executed  "Service  Agreement  for  Partial 
Requirements  and/or  Transmission 
Wheeling  Service  to  Municipalities  for 
Resale"  (Service  Agreement)  between 
DP&L  and  the  Village  of  Mendon 
(Mendon)  dated  as  of  October  1. 1984, 
(2)  "Tenth  Revised  Sheet  No.  13  '  to 
DP&L's  FERC  Electric  Tanff,  Original 
Volume  No.  1,  and  (3)  "Tenth  Revised 
Sheet  No.  26  '  to  DP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  2. 

The  purpose  of  the  proposed  Ser\-ice 
Agreement  is  to  permit  Mendon  to 
receive  service  under  DP&L's  FERC 
Electric  Tariff.  Original  Volume  No.  2 
(Volume  No,  2)  instead  of  its  FERC 
Electric  Tariff.  Original  No.  1  (Volume 
No.  1).  Volume  No.  2  provides  for  full- 
requirements  or  partial  requirements 
and/or  transmission  wheeling  ser\'ice. 
whereas  Volume  No.  1  is  essentially  a 
full  requirements  tariff. 

By  its  section  8,  the  new  Ser\'ice 
Agreements  for  Mendon  supercedes  and 
cancels  as  of  October  1. 19H4  the 
previous  Service  Agreement  dated 
October  6, 1971.  The  previous  Service 
Agreement  had  provided  for  ser\'ice 
under  Volume  No.  1. 

Implementation  of  the  proposed 
Service  Agreement  is  reflected  in 
changes  to  the  Index  of  Purchasers 
contained  in  DP&L's  FERC  Electric 
Tariffs.  "Tenth  Revised  Sheet  No.  13"  to 
Volume  No.  1  reflects  the 
discontinuance  of  service  to  Mendon 
under  Volume  No.  1.  "Tenth  Revised 
Sheet  No.  26"  to  Volume  No.  2  reflects 
the  commencement  of  service  to 
Mendon  under  Volume  No.  2. 

Pursuant  to  the  terms  of  the  Service 
Agreement,  service  to  Mendon  under 
Volume  No.  2  will  commence  on 
October  1, 1984,  as  mutually  agreed 
upon  by  the  parties.  Accordingly.  DP&L 
requests  waiver  of  the  Commission's 
notice  and  filing  requirement  to  permit 
the  effective  date  of  October  1,  1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
13, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F,  Plumb, 
Secrptar} 

|FR  Doc  »4-:M74  Filed  »-5~M  MS  amj 
BIUJNO  CODE  (717-01-41 


IDockat  No.  ERS4-60&-000] 

Iowa  Power  and  Light  Co.;  Filing 

August  30. 1984. 

The  filing  company  submits  the 
following: 

Take  notice  that  lov^-a  Power  and 
Light  Company  ("Iowa  Power")  on 
August  7,  1984.  tendered  for  filing  a  Rate 
Schedule  ("Schedule  ").  between  Iowa 
Power.  Iowa  Southern  L'tilities  Company 
("ISU")  and  Associated  Electric 
Cooperative,  Inc.  ("AEC").  dated  June  1. 
1984, 

The  Schedule  provides  for  the  sale  of 
participation  power  and  energy  from 
Iowa  Power  to  AEC  between  June  1, 
1984,  and  May  31. 1985.  The  Schedule 
also  provides  for  Iowa  Power  and  ISU  to 
provide  transmission  capacity  for  the 
sale  of  such  power  and  energy. 

Iowa  Power  and  ISU  request  that  the 
Commission  waive  its  pnor  notice 
requirements  and  accept  the  Schedule 
for  filing  with  an  effective  date  of  June  1, 
1984. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  .\E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
12, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  availabl*" 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc  84-2347S  FUed  e-6-M,  a.'4S  ■mj 
BtUUMO  COOC  •717-01-N 
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[Docket  No.  ER84-607-000J 

Public  Service  Electric  and  Gas  Co.; 
Filing 

August  28. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  F*ublic  Service 
Electric  and  Gas  Company  of  New 
Jersey,  on  August  21. 1984.  tendered  for 
filing  proposed  changes  in  its  FERC 
Electric  Tariff,  Original  Vol.  No.  1.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $921,744  based  on  year  ended 
December  31. 1983  (Period  I).  In 
addition,  the  proposed  filing  also 
modified  Public  Service  Electric  and  Gas 
Company's  existing  fuel  adjustment 
clause  in  the  above  tariff  to  conform  to 
Section  35.14  of  the  Commission's 
Regulations. 

Public  Service  states  that  despite  all 
efforts  by  it  to  combat  increased  costs, 
the  underlying  effect  of  inflation  has 
affected  practically  all  its  operations. 
Due  to  these  increased  costs.  Public 
Service  states  that  it  is  becoming 
increasingly  difficult  for  it  to  provide 
adequate  and  reliable  service  for  the 
growing  needs  of  its  customers.  The 
Company  also  contends  that  the  rate 
increase  is  necessary  to  assure 
continued  confidence  in  its  financial 
integrity  to  provide  earnings  which  will 
attract  additional  capital  at  reasonable 
cost  to  enable  the  Company  to  finance 
its  electrical  construction  program. 

Copies  of  the  filing  were  served  upon 
the  pubhc  utiUty's  jurisdictional 
customers,  Atlantic  Electric  and  the 
Boroughs  of  Milltown,  South  River.  Park 
Ridge,  and  the  New  Jersey  Board  of 
Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  12, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  motion  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Sf^cretan. 

(FR  Uoc.  ft4-2M«i  Filed  9-5-»4  8:45  am) 
BILUNO  COOC  <7ir-«1-« 

[Docket  No.  ER84-604-000I 

Southwestern  Public  Service  Co., 
Filing 

August  30,  1984. 

The  filing  Company  submits  the 
following. 

The  notice  that  Southwestern  Public 
Service  Company  (Southwestern),  on 
August  16,  1984,  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Service  Tariffs  to  all  full  requirements 
customers  and  all  partial  requirements 
customers  as  follows; 


Nani«s  of  customef 


Rate 
schoJ- 

ule 
FEPC 

No. 


Full  fleqwements  Cuslomera 


Baitey  County  Etectnc  Cooperative 

Central  Valley  Electnc  CoooeraUve 

Deaf  Snvt^  Electnc  Cooperative. 

Farmers  Electnc  Cooperative _. 

Greenften  EleclTK:  Cooperative _ 

Lamb  County  Electnc  Cooperative 

Lea  County  Electnc  Gooperaovo- 

Ligfttfxxae  Electnc  Cooperjtive ,_, 

Lyntegar  Electnc  Cooperative 

Midwest  Electnc  Cooperauve  

Nortntor*  ElectTK  Coeperattve    _... 


Roosevelt  County  Elecinc  Cooperativ«._ 

Soutn  Plains  Electnc  Cooperative 

Swisner  Electnc  Cooperative __ 

Rita  Blanca  Electnc  Cooperative 

l*xth  Plams  Electnc  Cooperative _  . 

Tn  County  Electnc  Cooperative 

Texas-New  Mex>co  Power  Co 


Public  Service  Co  o(  N6w  Mexico  (Clayton).. 


86 
87 
88 
89 
90 
91 

103 
92 
93 

105 
94 
95 
96 
97 
96 
99 

100 
75 
58 


Partial  Requirements  Customers 


City  of  Bro«mfieW,TX 

CHy  o«  Floydada.  TX 

Ljjbboc*  Power  A  bght  Co 

City  ot  Tuha,  TX        _ 

Texas-New  Mexico  Power  Co.. 


81 
83 
85 

101 
N/A 


Southwestern  proposes  a  two  step 
increase  for  their  full  requirements 
customers  and  a  single  step  increase  for 
their  partial  requirements  customers. 
The  proposed  full  requirements 
customer  changes  would  result  in  an 
increase  of  $8,292,235  under  the  Phase  1 
rate  and  an  additional  $3,944,939  under 
the  Phase  II  rate  for  Period  II  year  ended 
August  31, 1985,  resulting  in  a  5.24 
percent  increase  and  a  2.50  percent 
increase,  respectively,  above  the 
existing  full  requirements  rate. 

Copies  of  the  filing  were  served  on  the 
affected  customers,  the  Public  Utility 
Commission  of  Texas.  The  Public 
Service  Commission  of  New  Mexico, 
and  the  Oklahoma  Corporation 
Commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NW.,  Washington 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  84-23476  Filed  9-5-84.  &4S  am) 
BILUNO  COOC  <717-«>-U 


[Docket  No.  CP84-564-o6o] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Application 

August  28,  1984. 

Take  notice  that  on  July  11, 1984. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP84-564-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  exchange 
natural  gas  with  Northern  Natural  Gas 
Company,  a  Division  of  InterNorth,  Inc. 
(Northern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests  authorization  to 
exchange  natural  gas  with  Northern 
pursuant  to  the  terms  of  a  gas  exchange 
agreement  between  Applicant  and 
Northern  dated  May  11, 1984 
(Agreement). 

Applicant  states  that,  pursuant  to  the 
Agreement,  it  has  the  right  to  make 
available  to  Northern  at  the  existing 
point  of  interconnection  between  the 
pipeline  systems  of  Northern  and 
Trailblazer  Pipeline  Company 
(Trailblazer)  in  Gage  County,  Nebraska, 
a  quantity  of  natural  gas,  not  to  exceed 
25,000  Mcf  per  day,  as  exchange  gas.  It 
is  stated  that,  to  the  extent  Applicant 
makes  volumes  of  natural  gas  available. 
Northern  would,  on  a  firm  basis,  make 
thermally  equivalent  volumes  of  natural 
gas  available  to  Applicant,  or  for  the 
account  of  Applicant,  at  (1)  Applicant's 
existing  Compressor  Station  No.  47  in 
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West  Monroe,  Ouachita  Parish, 
Louisiana,  (2)  AppHcant's  Muskrat  line 
near  Bayou  Sale,  St.  Mary  Parish. 
Louisiana,  (3)  Applicant's  line  in 
Jefferson  Davis  Parish,  Louisiana,  and 
(4)  Applicant's  line  in  Newton  County, 
Texas.  Additionally,  it  is  stated  that 
Applicant  has  the  right  to  tender,  at  the 
Tennessee  Exchange  Point,  volumes  of 
gas  in  excess  of  25,000  Mcf  per  day  and 
that  Northern  has  agreed  to  make 
available,  on  a  best  efforts  basis,  at  the 
Northern  exchange  points,  a  thermally 
equivalent  volume  of  such  gas. 

It  is  stated  that  the  exchange  would 
be  performed  on  a  no  fee  basis. 
Apphcant  states  that  the  proposed 
exchange  would  be  beneficial  to  it  in 
that  it  would  provide,  at  no  cost  to 
Applicant's  customers,  a  means  of 
moving  a  portion  of  Applicant's  gas  from 
the  terminus  of  the  Trailblazer  system  to 
Applicant's  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.214  or 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
^nd  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pi^blic 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 

Secretary. 

[FK  Doc  M-23487  Filed  »-S-M.  a4S  ami 
nUJNO  COOC  (717-01-M 

[Docket  No.  CP84-633-000] 
Tuscaloosa  Pipeline  Co.;  Application 

August  28, 1984. 

Take  notice  that  on  August  6, 1984. 
Tuscaloosa  Pipeline  Company 
(Applicant),  P.O.  Box  1352,  Alexandria, 
Louisiana  71301,  filed  in  Docket  No. 
CP&4-633-000  an  application  pursuant  to 
section  1(c)  of  the  Natural  Gas  Act  for  a 
declaration  of  exemption  from  the 
provisions  of  the  Natural  Gas  Act  and 
the  Regulations  of  the  Commission 
thereunder,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicant  has  entered 
into  a  transportation  agreement  with 
Trans  Louisiana  Gas  Company,  Inc. 
(Trans  La),  dated  May  1, 1984.  to 
transport  natural  gas  for  Trans  La  which 
Trans  La  purchases  for  resale  from 
United  Gas  Pipe  Line  Company  (United). 
It  is  further  stated  that  the  gas  would  be 
received  by  Apphcant  within  the  State 
of  Louisiana  and  would  be  wholly 
consumed  within  the  State  of  Louisiana. 

Applicant  asserts  that  it  owns  and 
operates  approximately  30  miles  of 
pipeline  within  the  State  of  Louisiana, 
comprised  primarily  of  3,  4,  6  and  8-inch 
diameters,  a  major  part  of  which  was 
acquired  from  Louisiana  Intrastate  Gas 
Corporation  (LIG).  It  is  further  asserted 
that  on  May  14, 1984,  the  Louisiana 
Public  Service  Commission  expressed 
its  non-opposition  to  the  transfer  of 
certain  faciUties  of  LIG  to  Applicant  and 
certified  that  with  the  transfer  of  these 
facilities,  the  Louisiana  Public  Service 
Commission  would  regulate  the  rates 
and  services  of  Applicant  in  conjunction 
with  its  sales  for  resale. 

It  is  stated  that  by  letter  dated  June 
15, 1984.  the  Commissioner  of 
Conservation  of  the  Office  of 
Conservation  of  the  State  of  Louisiana 
certified  that  the  Commissioner  has  the 
power  to  regulate  the  faciUties.  rates 
and  services  of  Applicant  and  that  such 
regulatory  jurisdiction  is  being 
exercised. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb, 

Secretary: 

[FR  Doc  M-234ae  riled  »-«-M.  8:45  unj 
MUJNO  COOC  (riT-OI-M 


(Docket  No.  ER83-65S-0021 

Wisconsin  Public  Service  Corp^ 
Refund  Compliance  Filing 

.August  30, 1984. 

Take  notice  that  on  August  9,  1984, 
Wisconsin  Public  Service  Corporation 
(WPSC)  submitted  for  filing  its  refund 
report  pursuant  to  the  Commission's 
letter  order  issued  July  3, 1984. 

WPSC  states  that  the  refunds  were 
made  to  three  partial  requirements  W-Z 
customers:  Consolidated  Water  Power 
Corporation  and  the  Cities  of 
Manitowoc  and  Marshfield;  two  W-1  all 
requirements  tariff  customers,  the  City 
of  Wisconsin  Rapids  and  Wisconsin 
Public  Power  Inc.,  SYSTEM;  and  five  all 
requirments  W-1  customers  who  are 
ser\'ed  under  individually  applicable 
rale  schedules:  Alger  Delta  Electric 
Association,  Village  of  Daggett,  City  of 
Stephenson,  Village  of  Stratford  and 
Washington  Island  Electric.  The  Alger 
Delta  Association,  the  Village  of  Daggett 
and  the  City  of  Stephenson  are  located 
in  Michigan.  Each  of  the  other  customers 
is  located  in  Wisconsin. 

WPSC  states  that  it  has  refunded 
amounts  collected  in  excess  of  the 
settlement  rate  levels. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energ>'  Regulatory 
Commission,  825  North  Capitol  Street, 
.NE.,  Washington,  DC.  20426,  on  or 
before  September  13, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary: 

|FR  Doc  M-2347-  Filed  9-S-M  8*5  «ni] 
BILUNQ  CODE  e717-«1-ll 
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[Docket  No.  CS84-91-000,  ct  aL] 

Wytex  Production  Corporation,  et  al.; 
Applications  tor  "SmaH  Producer'' 
Certificates' 

August  28. 1984. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  pubHc 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before 
September  13. 1984  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.  211.  214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kennetii  F.  Plumb, 
Secretary. 


OockM  No. 


Dais  Med 


CS84-91-000 


CS84-S7-000 


CS84-106-000 


cse4-io6-ooo 


Ju^  16.  1984. 


July  5.  1904. 


Juty  20. 1964  . 


Appicam 


Wytex  Productlor 
Corp.,  PO.  Box 
3632.  Fori  Smm, 
AR  73913. 
Lyco  Acquwlion 
1963-)  LW.,  12700 
Part  Cental  Dr. 
#1201   0Ma«.TX 
752S1 
Calven  Drttng  Co.. 
I      PC.  BCK  54589. 

OMihortw  City,  OK 
i      73154. 

Ju»y  30.  1984 1  Onco,  Ud.  PO  Box 

I     451.  Aftuquarqua. 
'      NM  B7103 


'  Tliii  notice  doe*  not  provide  for  consolidation 
for  hearing  of  the  aeveral  matters  covered  herein. 


Oocaai  No 


Date  fiiad 


-r- 


ApokCWM 


CS84-109-000         Augusts   1984. 


CS84-110-000 


CS84-111-000 


CS84-98-000 


August  19.  1964. 


August  20.  1984 


August  9.  1984 


Plains  Resources 
Inc.,  1601 
Nonntrast 
Expressway 
Cilsens  Plaza. 
OManoma  City.  OK 
73118 

BengaH.  inc..  1049 
Hamaon.  Corpus 
Onsb.  TX  78404 

Lakeside  Exploration 
Corp.  PO  Drawer 
56328.  Houston. 
TX  77256 

GiKle  Exploration. 
Inc..  519  Sout^ 
8roa(>«ay.  Suite 
201   Wicflita,  KS 
67202 


_L 


[ni  Doc  84-23488  Filed  9-5-84  8  45  am] 
HUJNQ  COOE  6T17-01-M 


{Project  No.  6827-001] 

Jackson  Falls  Hydroelectric  Power 
Co.;  Surrender  of  Preliminary  Permit 

August  31.  1984. 

Take  notice  that  Jackson  Falls 
Hydroelectric  Power  Company, 
Permittee  for  the  Jackson  Falls  Project 
No.  6827  has  requested  that  its 
preliminary  permit  be  terminated.  The 
Permittee  has  stated  that  the  project  is 
not  economically  feasible.  The 
preliminary  permit  for  Project  No.  6827 
was  issued  on  July  29, 1983,  and  would 
have  expired  on  December  31, 1984.  The 
project  would  have  been  located  on 
Wildcat  Brook,  in  Carroll  County,  New 
Hampshire. 

The  Permittee  filed  the  request  on  July 
5, 1984,  and  the  surrender  of  the 
preliminary  permit  for  Project  No.  6827 
is  deemed  accepted  as  of  July  5, 1984, 
and  effective  as  of  30  days  after  the  date 
of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  84-23571  Piled  9-5-84;  6:45  am) 
BILUNG  COOC  e717-«1-M 


[Docket  Nos.  ST81-7»-002,  et  aLl 

Mississippi  River  Transmission  Corp., 
et  al.;  Extension  Reports 

August  29, 1984. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commis8ion'»  regulations  giving  notice 


of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  contuiue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension,  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipehne  extended  under 
§  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284,221  which  is  extended 
under  §  284.105.  Three  other  symbols  a.e 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.222  of  the  Commission's  Regulations. 
A  "G(HS)"  indicates  transportation,  sale 
or  assignments  by  a  Hinshaw  pipeline; 
A  "G(LT)"  indicates  transportation  by  a 
local  distribution  company,  and  a 
"G[LS)"  indicates  sales  or  assignments 
by  a  local  distribution  company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
September  27, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  party  to  a 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Phimb. 

Secretary. 


JMI 
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Docket  No 


ST8 1-79-002 
ST81- 105-002 
ST8'-129  002 
ST83 -69-001 
ST83-86-001 
ST83-91-O01 
STB3-96-001 
ST83-97-001 
ST83- 96-001 
ST83-10O-001 
ST83- 11 7-001 
S'^SS- 122-001 
S'83-125- 

001  ' 
ST83-127-O01 
ST83-151-O01 
ST83- 199-001 
ST83 -260-001 
ST83-303-001 
ST83-306-001 
ST84-1162- 

001  ' 


Transponef  selief 


n«cip<ent 


Dm*  MM 


Mississipp.  Rrvw  Transmtssw  Cofp    9900  Clavion  Ra    Si  Louis.  MO  63124      Ei  Paso  Natural  Gas  Co 

Producafs  Gas  Co    4925  Greenville  Ave    Dallas  Tx  75206        Ei  Paso  Natural  Gas  Co         '""IIZZ 

Natural  Gas  Pipeline  Co  o»  Amenca  P  O   Bo«  1208   Lombar;)   IL  60148 Par>narx»e  Eastern  Pipe  une  Co!!  Z" 

Tennessee  Gas  Pipeline  Co..  P.O.  Box  2511,  Houston,  TX  77M1 ,  Nortfierr  Natural  Gas  Cc         " 

*• — — ~ -..- I  Mssissipo  River  Transmission  Corp.... 

** - - 1  Transcontmenta.  Gas  Pipe  Lirw  Corp.. 

Fkxide  Gas  Transmission  Co    P  O  Bon  44   Wmter  Par*   FL  32790  Do«  Pipedne  Co  

Esperan^a  Transmission  Co 


Vanscontinental  Gas  Pipe  Line  Corp    P  O   Bo«  1396   Houston  TX  77251 


Vaiero  Transmission  Co    P  0   Box  50C   San  Antonio.  TX  78292 ,  Texas  Eastern  Transmsaion  Corp  , 

Southern  Natural  Gas  Co    PO  Bo«  2563  Birmingham.  AL  35202 _ |  Soutf  Carolina  Electnc  and  Gas  Co.. 

ANR  Pipeline  Co    500  Renaissance  Centw   Oelroil.  Mi  48243   .._ 

Texas  Easlem  Transmission  Corp    P  0   Box  2521    Houston,  TX  77001  .... 
UniteO  Gas  Pipe  Line  Co    P  0   Box  14'8   Houston,  TX  7-'002 


Trunkline  Gas  Co    PO  Box  1642   Houston   TX  T-'OCl     

Souttiem  Natural  Gas  Co    P  0   Bex  2563   Birmingriam  AL  35202  

Columbia  GuM  Transmission  Co    P  0   Box  683   Houston,  TX  77001 

Acadian  Gas  Pipeline  System   '200  Miiam   Suite  2^00  Houston.  TX  77002.. 
■"ennessee  Gas  Pipeline  Co    PO  Box  25 n    Houston.  Tx  77001 

Natural  Gas  Pipeline  C-o  ot  A.rnorica  PO  Box  1208  Lombard,  IL  60148 

Texas  Eastern  Transmission  Corp  .  PO  Box  2521.  Houston.  TX  77001 


Northern  Natural  Gas  Co 

Unrteo  Gas  Pipe  Line  Co       

Texas  Eastern  "transmission  Co.. 


Houston  Pipe  ..ine  Cc 
Acadian  Gas  Pipeiirw  System... 
Lowsiana  intrastate  Gas  Corp 
Columbia  Gas  Transmission  Corp..  «f  0... 

Natural  Gas  Pipeline  Co  o<  Amenca 

Tennessee  Gas  Pipeline  Co  

Tennessee  Gas  Pipeline  Co 


'These  extension  reports  were  filed  after  the  dnlt  speciripri  b>  the  Commission's  Regulalion   and  shall  be  the  si.L'iec'  of  a  further  Commil 
Note  —The  noticing  ot  these  tilings  does  not  constitute  a  determinatjon  ol  whether  the  filings  comp(>  wrtfi  the  Corrvnission  5  Regulations. 

(FR  Doc  84-23572  Filed  9-5-M  8  45  am| 
8IUJNG  CODE  S717-01-M 


08-15-84 
08-01-84 
08-01-84 
08-01-84 
08-10-84 
08-0'-84 
06-06-84 
08-07-84 
08-13-84 


Pan  204      E««K1wa 


08-10-84     B 


06-02-84 
08-13-84 
06-14-64 

08-06-84 
08-10-84 
06-'5-84 
08-03-84 
06-C1-84 
08-01-84 
06-15-64 


11-15-84 

10-24-84 
10-31-84 

11-01-84 
11-10-84 
11-01-84 
11.19-84 

11-04-64 

11-19-84 
11-08-84 
11-05-84 
11-11-84 
•1-11-84 

11-04-84 

'1-06-84 
•2-21-84 
12-23-64 

11-01-84 
'1-01-84 
12-10-83 


(Docket  No.  ST84-90 1-0001 
Northwest  Pipeline  Corp.;  Filing 

August  29,  1984. 

Take  notice  that  on  August  20, 1984, 
Southwest  Gas  Corporation  (Southwest) 
filed  a  "Motion  To  Intervene.  Protest  To 
Certain  Part  284  Transportation 
Activity.  And  Request  For  Hearing." 

Southwest  is  questioning  Northwest 
Pipeline  Corporation's  (.\orthwest) 
Initial  Full  Report  (report)  filed  on  )une 
8,  1984  in  the  above-captioned  docket. 
The  report  concerns  Northwest's 
transportation  of  natural  gas  for 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  pusuant  to  Section  284.221 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
and  the  blanket  certificate  issued  to 
Northwest  in  Docket  .No.  CP80-163. 
Southwest  questions,  inter  aha,  whether 
Northwest  and  its  customers  are 
providing  Panhandle  with  volume  of  gas 
to  replace  thoee  volumes  of  Panhandle's 
gas  consumed  or  lost  as  fuel  and 
shrinkage  gas  during  processing  at 
Northwest's  Opal  plant.  Southwest 
indicates  that  Northwest  assumes  that 
the  gathering  portion  of  its 
transportation  service  to  Panhandle  is 
non-jurisdictional,  which  Southwest 
would  assert  is  erroneous.  Southwest 
further  states  that  the  report  is  unclear 
as  to  how  Northwest  will  treat  the 
revenues  derived  from  the 
transportation  and  gathering  service. 
Because  of  Commission  regulations  and 
because  Northwest  has  not  offered  any 
out-of-pocket  cost  information  in 


connection  with  the  Panhandle  service, 

Southwest  belie\'es  that  the  Commission 
should  require  .Northwest  to  credit  to  its 
Account  No.  191  all  revenues  derived 
from  the  Pa.'-t  284  service  in  excess  of 
one  cent  per  MMBtu.  For  the  above 
reasons,  Southwest  feels  compelled  to 
protest  and  request  a  hearing. 

Southwest,  being  dependent  upon 
Northwest  for  supplies  of  natural  gas 
and  being  subject  to  the  rates  the 
Commission  authorizes  Northwest  to 
collect,  requests  that  it  be  permitted  to 
intervene  in  the  above-captioned 
proceeding  with  full  rights  of  a  party. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E,,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214),  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
11. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 

Kenneth  F.  Plumb. 
Secretary: 

|FR  Doc  »4-235"3  Fiiec  9-S-64.  845  am) 
BILUNG  COOe  •717-01-M 


I  Docket  No».  ST84-967-000,  et  al.) 

Transcontinental  Gas  Pipe  Une  Corp., 
et  ai.;  Self-Implementing  Transactions 

August  29,  1984. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission  s 
Regulations  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(.NGPA).  The  "Recipient "  colum.n  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.102  of  the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  284.123(b)(2),  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  penod  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  §  284.142 
of  the  Com^mission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission  s 
Regulations. 
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An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  §  284.163 
of  the  Commission's  Regulations  and 
section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  §  157.209  of  the 
Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 


certificate  hssued  under  §  284.221  of  the 
Commissions  Regulations. 

A  •■G(LT)"  or  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "GIHT)'  or  'GIHS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 


§  284.222  of  the  Commission's 
Regulations. 

A  "C/F(157)"  indicates  intrastate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blariket  certificate  under 
18  CFR  157.209.  Similarly,  a  "G/F(157)" 
indicates  such  transportation  performed 
by  a  Hinshaw  Pipeline  or  distributor. 
Kenneth  F.  Plumb, 
Secretary. 


Oockal  No 


ST84-967 
ST84-968 
ST84-969 

STS4-9^0 
ST84-971 
ST84-972 
S"84-973 
ST84-975 
ST84-976 
ST64-977 

STB4-978 

S'' 84-979 

ST84-9eO 

ST84-981 

ST84-9e2 

5*84-963 

ST84-984 

S*a4-985 

S'84-966 

ST84-967 

5^84-968 

5184-989 

3184-990 

ST84-992 

ST84-994 

ST84-995 

ST84-996 

8^84-997 

ST84-998 

STS4-999 

S''84-100O 

ST84-10C1 

ST84-1002 

ST84-10C3 

ST84-1004 

ST84-1005 

ST84-1006 

STB4-1C»7 

STB4-10C8 

8784-1009 

ST84-t0'0 

ST84-1011 

ST84-1012 

ST84-10t3 

ST84-1014 

ST84-1015 

ST84-1016 

ST84-1017 

ST84-1018 

ST84-1019 

ST84-1020 

ST84-1021 

ST84-1022 

ST84-1023 

STB*- 1024 

ST84-1025 

ST84-1026 

ST84-1027 

ST84-1028 

ST84-1029 

ST34-1C31 

ST84-1032 

ST84-1033 

ST84-1034 

ST84-103S 

ST84-1036 

ST84-1037 

ST84-1036 

ST84-1039 

ST84-1040 

ST84-)041 

ST84-1042 


Transponef  /  seller 


T-Bnsctjntineolal  Gas  Pipe  Line  Cotp.. 

MpO  Louisiana  Gas  Co  , 

Coiun-.oia  Guff  Trarsmrssion  Co 

Mounuiin  Fuel  Resources,  Ine 

do „ 

*> 

*> - 

do  

Natural  Gas  Pipeline  Co  of  Amenca 

O»iafioma  Natural  Gas  Co 

Natural  Gas  Pipeline  Co.  of  Amenc*-.. 

Tennessee  Gas  Pipeline  Co      

Mounlan  Fuel  Rescurces.  kK. ____. 

T8nnesr.ee  Gas  Pipeline  Co _„.. 

Delhi  Gas  Ppelifw  Corp  

Oo  ' 

ANH  Pipeline  Co      

Nortnern  Natural  Gas  Co :.._ 

Non^e<Tl  utiWies,  Inc  „.._._ 

K  N  Energy,  Inc  

Northern  Natural  Gas  Co _...nf_. 


Mcunlain  Fjel  Resources.  Inc 

.do 

Transcontinenta)  Gas  Pipe  Lirie  Cafp._ 

Tennessee  Gas  Pipel'ne  Co      

Naiooal  Fuel  Gas  Supply  Corp 

LouBwna  Intrastate  Gas  Corp 

jilted  Gas  Pipe  Une  Co _ 

Tennessee  Gas  Pipeline  Co 

.  do _^J 

Natural  Gas  Pipeiw-e  Co  of  Amerxa 

Nonhem  Natural  Gas  Co 


Transcontinental  Gas  Pipe  Lmo  Corp 

do  

National  Fuel  Gas  Supply  Corp,.._ 

Dow  Intrastate  Gas  Co _.. 

Equitaoie  Gas  Co 

Consolidated  Gas  Transmission  Corp 

'eias  Gas  Transmission  Corp  .... 

do 

•  diero  Transmission  Co  

Norrhem  Natural  Gas  Co 

franscontinental  Gas  Pipe  Lmo  Corp.. 

Acadian  Gas  Pxseline  System    

Mississippi  Rr«r  Transmission  Coip  .„ 

Otuahoma  Natiral  Gas  Co 

Channel  industries  Gas  Co 

I  Transcontinental  Gas  Pipe  Line  Corp  . 
Natural  Gas  Pipeline  Co  of  Amerxa  . 

Tennessee  Gas  Pipeline  Co  

Consumers  Power  Co      

Michigan  Gas  Storage  Co ,,, 

Northern  Ulilrties.  Inc 

United  Gas  Pipe  Une  Co 

do  

Valero  Trarismtssion  Co,-. 


Artiartsas  Louisiana  Gas  Co _ 

Transcontinental  Gas  Pipe  bne  Corp.. 

National  Fuel  Gas  Supply  Corp 

United  Gas  Pipe  bne  Co 

Northern  Natural  Gas  Co ____. 

ANR  Pipelne  Co 


Tennessee  Gas  Pipeline  Co  

I  Transcontmeotai  Gas  Pipe  Urw  Corp.... 

Teiaa  Eastern  Transmission  Corp 

ANR  Pipeline  Co  

ANR  Pipekne  Co „.„ 

Tennessee  Gas  Pipeline  Co 

ANR  Pipeline  Co _ 

Panhandle  Eastern  Pipe  Lmo  Co  _... 

Columtiia  Gas  Transmission  Corp 

Truni^line  Gas  Co 


SpindlGtop  Gas  Distribution  System 
CoiumBia  Gas  Trans.Ti«sion  Corp 
f^austina  Pipe  Line  Co 
Anchor  Glass  Container  Corp 
Wheelinq-PlttsBurgh  Steel  Corp.. 
Panhandle  Eastern  Pipe  bne  Co _ 


Celanese  Fibers  Operations,  et  ■!.. 
Louisiana  Inlrastai?  Gks  Corp 
Pontchartlain  Natural  Gas  System 
Reichhold  Chormcals.  Inc 
Northi»esl  Pipeline  Corp 
United  Gas  F^pe  Line  Co, 
Northern  Natural  Gas  Co 
Utah  Gas  Service  Co 

Mississip0  Rvof  Transmission  Corp 

Northern  Natural  Gas  Co 
■Mississippi  F(r/er  Transmission  Corp 
Eastern  Shcp  Natural  Gas  Co 

Paafc  GaE  »rxi  Eiectnc  Co  

Transcontinental  Gas  Pipe  Line  Corp. 
Louisiana  Incusi  Gas  Supply  System 
Natural  G«s  pipeline  Co.  of  Amenca 

Lukens  Sleei  ^..o    

Pantera  Energy  C.)rp 

Montana-OaKota  Ulilitws  Co .. 
Northern  Utilities.  Inc 
Panhandle  Eastern  Pipe  Line  Co 
Northwest  Pipeline  Corp 
NGL  Production  Co 
Washingtor  Gas  Light  Co 
Esperanza  Transmission  Co 
UGi  Corp  Gas  btilit'/  Orvisioo.. 
Faustina  Pioe  Line  Co 
Tennessee  Gas  Pipeline  Co 
Cincinnati  Gas  i  Eiectnc  Co. 
THC  Pipeline  Co 

Delhi  Gas  Pipeline  Corp.,  ot  al 

Esperanza  Transrnissfon  Co 

CommorwBalth  Gas  Pipeline  Corp 

United  Statas  Steel  Corp. 
Wheatland  Tjbe  Co 
Louisiana  Indust  Gas  Supply  System 
Columbia  Gas  Trarismission  Corp 
Amencai  PefIn;n^j  GiOtip 
Georgia- Pacifx:  Tcrp 
Cincinna;:  Gas  A  Eiectnc  Co. 
Vaioro  p'arstats  Transmission  Co 
PuDiic  Sennce  Eiectnc  Ar<J  Gas  Co 

Commonwea.th  Gas  P^wline  Corp 

ANR  Pipeline  Co 

Western  Gas  Corp 

Bndgeiine  Gas  Distntxjtion  Co 
"Tennessee  Gas  Pipeline  Co  ... 
Baltimore  Gas  &  Eiectnc  Co 

Westerr  Gas  Corp  

Toras  Eastim  Transmission  Corp _. 

Panhandle  Eastern  Prpe  Lme  Co 
Consumer»  Power  Co 

K  N  Energy.  Inc  ....__ 

IMC  Pipeline  Co 

Acadian  Gas  Pipeline  System,., 
Ei  Paso  Natural  Gas  Co 
iMlemationti  Paper  Co 
Valero  Transmission  Co., 
Special  >»le(ais  Corp 
Shell  Oil  Go 

Center  Plains  Iryjustnes,  Inc 
Faustina  Pipe  Line  Co 
Louisiana  State  Gas  Corp 
James  Fiivor  NorwalK.  Inc 
Cxjiumtiia  Gas  Transmission  Corp, 
''runkline  Qas  Co 
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Docket  No.  I 


ST84-1043 
ST84-10M 
ST64-1046 
S'^84-1(M6 
STB4-1047 
S'84-ia48 
S''84-1D49 
ST84-1050 
ST84-1051 
STB*- 1052 
ST84-1054 
ST84-1055 
ST84-105e 
ST84-1057 
STB4-1058 
STB4-10S9 
ST8*-1060 
ST84-1061 
ST84-1062 
ST84-1063 
ST84-1064 
ST84-1065 
ST8.1-1066 
ST84-1067 
ST  64- 1068 
STS4-1069 
ST84-1070 
ST84-1071 
ST84-1072 
ST84-1073 
ST84-1074 
ST84-1C75 
ST84-"076 
ST84-1077 
3^84-1078 
ST84-1079 
STB4-10eO 
STB4-10ei 
STe4-1082 
ST84-1083 
ST84-1084 
8*84-1085 
ST64-1086 


Transportef '  seller 


(Recipient 


Norttwm  Natural  Gas  Co    

'  Panhandle  Easterr  Pipe  Une  Co ._ 

Colorado  Interstate  Gas  Co  

CoiumCNa  Gas  TransmissKxt  Corp.. 

00 „_ 

00 

00 

do 

ao 


do 

do.. 

do 

do 


Termac  Gattieorig  Co _.._ 

Westerr^  Gas  Supp^  Co 

SI  Ljhe  s  HosfMlai  ei  al 

Aliwo  Core    Fiber  ana  Piastica  Co.. 

Glass  Containers  Corp ^_ 

Newpon  Steel  Corp 

PPG  inoustnes,  mc 

0»c  Brass  Co  „, 

Jim  Waller  Corp   

Cnciniwti  Gas  &  Electric  f." 
Baltimore  Gas  &  EiectrK  Co 


CotumOia  Gas  of  New  vort   loe... 
Coiomtna  Gas  o'  Ori>o  inc 
CoiurnOia  Gas  oi  Pennsytvarna,  Inc.. 

Pioneer  T'ansmissiO'"'  C-&rp    _ 

Columbia  Gas  Transfmsaion  Corp Coiumoia  Gas  o'  v'lrgma.  inc 


Natural  Gas  Pipeline  Co.  of  Amartca.. 


do 
,,do.. 
do...-. 

do _ „ 

do  

Northwest  Central  Pipeline  Corp .. 
Tennessee  Gas  Pipehne  Co  .„ 
Columbia  GuH  Transmissior  Co-_ 

Northwest  Cer>tral  Pipe*ir>e  Corp 

Natural  Gas  Pipeline  Co  of  America.. 

Delhi  Gas  Pipeline  Corp 

ANR  Pipeline  Co     __. 

Consumers  Power  Co __. 


Roanoi^o  Gas  Co 

I  UGI  Corp _ 

I  do 

I  -    -.00    -  — 

Washington  Gas  ^>ght  Co     _ 

Cities  Service  OK  &  Gas  Corp.  _ 

.  Laurel  Fue'  Co  _ 

BnOgebne  Gas  Dismtxjtion  Co._ 
Nator^'  By. Products.  IrK    _. 


Michigan  Gas  Storage  Co _. 

Panhandle  Eastern  Pipe  Una  Co.. 

United  Gas  Pipe  '.me  Co _ 

Columbia  GuM  Transmission  Co™. 

do     

Northern  Natural  Gas  Co _ _ Enoevco  Pipeline  Co 


Louisiana  indust  Gas  Supply  System,  al  al .. 

UGl  Corp  

Pioneer  ■'ransmissior  Corp    

Panhandle  Eastern  Pipe  una  Co.... 

Consun^ers  Power  Co  

Illinois  Power   el  a<       . . 

First  Chemtcai  Corp ___ 

Mountain  Fje-  Resources,  lnc.__ 
umtea  Gas  Pipe  ur>e  Co ___, 


Ei  Paso  Hydrocartxxis  Co.. 

Natural  Gas  Pipeline  Co  o»  Amertea _ 

Panhandle  Eastern  Pipe  Une  Co __.__.., 

do _ _„ 

do _. _ 

Norttiem  Border  Pipeline  Co 

El  Paso  Natural  Gas. Co  


Ei  Paso  Natural  Gas  Co 

Archer. Daniels-Midiand  Co__._ 

UGI  Corp  „„ 

Simpson  Paper  Co      

B  f   Goooncn  Co 

PPG  industries  lr»c 

Natura  Gas  Pipeline  Co  of  Arrienca 

Ei  Paso  "ydr^cations  Co 


Date  filed 


Subpart 


Expiration 
data  > 


T'ansporta 
mn  rata 
icenu  par 

MMBlu) 


07-19-84 
07-19-84 
07-23-64 
07-24-84 
07-24-84 
07-24-64 
07-24-64 
07-24-64 
07-24-64 
07-24-84 
cr-24-64 
07-24-64 
07-24-84 
07-24-84 
07-27-64 
07-24-84 
07-24-84 
07-24-84 
07-24-64 
07-24-84 

07-24-64 
07-24-64 
07-24-84 
07-24-64 
07-24-64 

07-27-64 
07-27-64 
07-27-64 
07-30-64 
07-30-64 
07-30-64 
07-30-84 
07-30-64 
07-30-64 
06-01-64 
07-31-84 
07-31-64 
07-31-64 
07-31-64 
07-31-64 
07-31-64 
07-31-84 
07-31-64 


B 
B 

F(157) 

FdST) 

FdST) 

F|157) 

F(157) 

F(157) 

F|157) 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

F(i57) 

B 

B 

FUST) 

B 

D 

B 

G'F(157) 

B 

F|157) 

F(157) 

Q 

G 

B 

C 

FUST) 

B 

FI157) 

F(157) 

F(157) 

G 

B 


'  The  noticing  o(  these  filings  does  not  corwtitute  a  determination  ol  whether  the  furngs  romrvy  with  trie  Cxjmrrvsson  s  Regulations 

•The  mirasiaie  pipenne  has  soughi  Commission  aoorova'  ol  ns  transponati.:!'-  'ale  pursuani  tc  i  i&i  •2.'>,t)i2,  ot  the  Co-nnusiio.-.  s  Regulation*  (18  CFR  284  123{bK2))   Such  rales  are 
deemed  lair  anfl  equitable  it  the  Commission  does  no'  la>e-  action  t)v  the  oa:e  lodicaiei: 

fFT*  Doc  B4-2.15"4  Filed  9~S-64;  8:45  amj 
BILLINQ  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  August  10 
through  August  17, 1984 

During  the  Week  of  August  10  through 
August  17, 1984,  the  applications  listed 
in  the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 


Dated:  August  30, 1983, 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Refund  Applications  Received  Week  of 
August io  to  August  17. 1984 


Date 


8 

13 

84 

8 

13 

84 

8. 

13 

64 

8/13/84 

8 

14 

'64 

8 

14 

84 

8 

'4 

84 

R 

14 

84 

8    '4   84 
8    14 '84 

8   15  84 

8  16.84 
8  16  84 

ei7.'84 

8' 17/84 


Name  o'  re^\j^  proceeding 
riame  oi  reijnc  apolica"! 


Case  No 
assigned 


8/13/64 

GuH-JirF's  Gull  S,ervK*  Stations 
Inc 

RF40_»4 

8/13/84 

GuH/Jims  Guf  Service  Siatons 

mc 

RF 40-45 

8/13/84 

GuH/Jims  Gull  Sennce  Stations, 
Inc 

RF40-46 

GuH  'Kells  Corp  

Gui* '  GreyTiound  unes,  IrK  

Amoco  Rayrnono  H   [Xeituss 
Willis 'iVhippie-Alien  Constriction 
I      Co 

Amoco  BtdCKie  s  Amoco 

GuH  Ed  Dunston 
GuH  Amencar  ^abr^s  Co 
Willis.  Gene  s  T'ansmissior  S«r». 
ce 

GuH  A  L   A'lgerar        „ 

Gult  Jay  C   Moss      _,.. 

GuH  James  L  Gohiston_.__ 

GuH 'Joe  5  Gull  Service _.., 

GuH'Kenneth  Veaotak _ 

GuH /Bill  F   Gardner     , 

Guil/Oaliee  On  Co  .  inc __.. 


RF40-47 
RF40-48 
RF21-123M 

RF41^1 

RF2l-12i55 

RF4&-49 
RF40-50 
FtF41-2 

RF40-6' 
RF40-52 
RF4C-53 

RF40-54 

RF40-55 
RF40-56 
RF 40-57 


NOTICE  Of  Objection  Received  Week  of 
August  io  to  August  i7,  i984 

Date         Name  ana  location  o"  applicani  Case  No 


8/16'84     Ots  AmswoTh    _ ..I  HEE-0066 

'VV  Sue  84~::.*24  F  .ec  ^5-M  8  46  amj 
BILLING  CODE  645(M)1-M 


Cases  Filed;  Week  of  August  3 
Through  August  10,  1984 

During  the  Week  of  August  3  through 
August  10,  1984.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  .Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  A  submission  inadvertently 
omitted  from  an  earlier  list  has  also 
been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 


35232 


Federal  Register  /  Vol.  49.  No.  174  /  Thursday.  September  6.  1984  /  Notices 


service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 


receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
coiiiinents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  20585. 


Ddted:  August  28,  1984. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o«  Aug   3  through  Aug.  10.  1964] 


OlM 


Name  md  locatran  a>  applicant 


Case  No. 


Aug.  1.  1864  . 


Aug  8,  1964  . 


Aus.6.  1984.. 


Aug.  a.  1984. 


Aug.  8,  1984.. 


Aug.  8,  1964 


Aug.  8.  1984.-.. 


Econo«T»c  Regulalory  AdmmistratKyi/Clar*  Cm  S  Oefio- 
ng  Corporation  A  Apex  Oil  Company.  Wasfungtoo, 
DC. 


Casson,  Calli^aro  A  Motryn,  Washmgtori,  D.C. 


Noi-ge.  Hamn,  INmoa 


imemabonal  Systems  Marketing.  Inc..  Waslwigton,  DC. 


Kalama  Oiamical,  Inc  .  Aashinglon,  D.C 


Sutherland.  AstxU  A  Brennan  Wss^^ngto«l.  DC. 


Traco  Petrotoum  Comparry,  Houston.  Texas . 


HflX-0105.. 


HFA-0237 


HEE-0099.  HEL-0099.. 


HFA-0238... 


HeF-0507 .. 


HFA-0239.. 


Typo  of  submissran 


Supplemental  Ortjer  »  granted  The  November  5.  1979  Decision  and  Order 
(Case  No  DR3-0235)  staying  the  Proposed  Remedial  Order  proceadmg 
mvoMng  Oar*  Oil  A  Reh.-»ng  Corporation  would  tM  lifted  and  the  t»m 
wo.jid  oe  gttorded  the  opportunity  to  contest  the  Proposed  Remedial  Order 
Msjed  to  It. 

Appeal  o(  an  Intormation  Request  Denial  It  granted:  The  Freedom  ot 
Inffvmalion  Reouesi  Denial  issued  by  the  Office  ot  Fueta  Programs  would 
be  rescir-ded  and  Casson.  Cal''garo  A  Mutryn  nwiuld  recanre  access  to  a 
Departmen;  of  Energy  cKxumeni  relating  to  legislation  on  newly  discovered 
cnjde  04 

Exception  from  ttie  Energy  Conservation  Program  for  Consumer  Products.  If 
granted  Norge  would  receive  a  temporary  exception  and  an  exception 
from  the  provisxxis  of  10  CFH  Part  430  wNch  would  pennit  the  firm  to 
rtHxlrly  the  energy  efficiency  lest  procedure*  applicable  to  Magic  Chef 
Model  W20DN-4 

Appeal  of  an  Information  fleqjest  Denial,  If  granted:  The  July  25.  1984 
Freedom  of  infonnation  Request  Denial  issued  by  the  Office  of  Procure- 
meni  Operations  would  be  rescinded,  and  Intemaliof^al  Syatemt  MarVeting, 
Inc  would  receive  access  to  a  memorandum  entitled  "Analysis  of  Re^ 
sponse  to  IFB  No   DE-rB01-94MA32572  ■ 

Impl9mentatx>n  of  Special  Refund  Procedures  If  granted:  The  Office  of 
Heannos  and  Appeals  would  implement  Special  Refund  Procedures  pursu- 
ant to  i:  CFR  Pan  205,  Subpart  V,  m  coonectxjn  »«th  a  March  12.  1984 
Consent  Order  issued  to  Kalama  Chemical,  Inc 

Appoal  of  an  Infonnation  Request  Denial  If  granted:  The  July  9.  1984 
Freedom  of  Information  Request  Den«l  issued  by  ttie  Office  of  Special 
Counsel  would  bie  rescinded,  and  Sutherland,  Ast)HI  A  Brorman  would 
receive  access  to  tfie  firm  names  on  24  ERA-69  forms  entitled  "Crude  Ol 
Reseller  8  Self-Reporting  Form. ' 

Request  for  Slay  and  Temporary  Stay  If  granted  Traco  Petroleum  Company 
would  be  granted  a  stay  and  temporary  stay  pursuant  to  tfie  provisions  of 
10  CFR  206  120  pending  a  final  deteiTninatton  on  the  Statement  of 
Ot.(ections  (Case  l*>  HRO-0212)  which  itie  firrr  intends  to  file. 


Refund  Applications  Received 

[Wee»  of  Aug  3  to  Aug.  10,  1964] 


Data 

Ca3e  No 

name  of  refund  applicant 

B/6/84 

Gulf/Paul  B.  Bergeron    

RF40-24 

8/6/84 

Palo     Pimo.     Belndge.     Amoco. 

RO5-110. 

Northeast  Pel /Maine 

R08-111, 

HQ21-112. 

RQ25-113 

8/6/84 

Gulf/Gas-N-Glo  No.  7,  Inc 

RF40-25 

8/6/84 

Gulf/Davis  W  Jones  

RP.:C-26 

8/6/84 

Gutf/Hamtton    Taxi    A    Baggage 

RF40-27 

8/6/84 

Gulf/Storey  OH  Company.  Ir>c 

RF40-28 

8/6/84 

GuH/Eckatem  Company 

RF40-29 

8/8/84 

Manoo/Corxxx).  Inc _ 

RF37-13 

8/7/84 

(SuM/SehmaJt  Baking  Co..  Inc 

RF40-30 

8/7/84 

(Mjtimtmn  W  Stevenson 

RF40-31 

8/7/84 

Marion/ Joet  Sa««ood,  Inc 

RF37-14 

8/8/84 

Gulf/HiKtop  Auto  Laundry 

RF40-32 

8/8/84 

Gotf/Himop  Auto  Laundry  

Rr40-33 

8/8/84 

Gulf/FaiTners  Co-OperaL-rt  Gran 

Co 
GuH/Marahal  E  Matteson 

RF40-34 

8/8/84 

RF40-35 

8/8/84 

GuH/Cata)  MFG  Co..  Inc 

RF40-36 

8/8/84 

Mwion/Chevron,  USA.  Inc 

RF37-ie 

8/8/84 

Mahon/Ostanae  Log»tiea  Agency 

RF37-15 

8/9/84 

GuH/Anlhcr»y  PianAi 

RF40-38 

8/9/84 

Gulf/Martyn  M.  Jackaoo..._ 

HF40-37 

8/10/84... 

Gulf/Reedy    CreeK    UtiKlies   Co.. 

RF40-39 

8/10/84... 

Gull/ Joe's  Gultland 

RF40.-40 

8/10/84.. 

Gu«/L»wis  L.  Klabm 

RF40^1 

8/10/84 

Giif/Marc  A.  Vogel 

RF40-42 

8/10/84... 

GuH/Jack  Femslem 

RF40-43 

[FR  Doc.  84-23514  Filed  9-S-a4:  8:45  am] 
MUJNOCOOC  845O-01-4I 


Objection  To  Proposed  Remedial 
Order  Filed;  Week  of  August  6 
Through  August  10,  1984 

During  th^  week  of  August  6  through 
August  10, 1984,  the  notice  of  objection 
to  proposed  remedial  order  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  pe.rson  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20585. 


Dated:  August  28, 1984. 
George  B.  Breznay, 

Director,  Office  of  Hearings  ond  Appeals. 

Apex  Oil  Company.  St.  Louis.  MO.  HRO-C241 
Crude  Oil 

On  August  10,  19S4,  Apex  Oil  Company  of 
St.  Louis,  Missouri,  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Tulsa.  Oklahoma  Office  of 
the  E'jonomic  Regulatory-  Administration 
issued  to  the  firm  on  July  5, 1984.  In  the  PRO, 
tlie  ERA  found  that  during  the  period  from 
April  1978  through  January  1979,  Apex  resold 
crude  oil  at  prices  in  excess  of  those 
permitted  by  10  CFR  Part  212,  Subpart  L. 

Accorduig  to  the  PRO  the  Apex  violation 
resulted  in  $3,520,819.79  of  overcharges. 

|FR  Dor.  84-23515  Filed  »-,S-64.  8:45  am] 
BILUNQ  CODE  8450-0 1-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  .Notice  of  implementation  of 
special  refund  procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  to  be 
followed  in  refunding  $45,475.06  in 
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consent  order  funds  to  members  of  the 
public.  This  money  is  being  held  in 
escrow  following  the  settlement  of 
enforcement  proceedings  involving 
Webster  Oil  Company,  Inc.,  Webster  Oil 
and  Gas  Company,  Inc.,  Webster  Hydro 
Gas  Company,  Inc.,  Sac-Osage  Oil  and 
Gas  Company,  Inc.,  and  Tri-Lakes  Oil 
and  Gas  Company,  Inc.  These  affiliated 
firms  were  reseller-retailers  of  refined 
petroleum  products  with  their  main 
office  located  in  Springfield,  Missouri. 
DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by 
December  5, 1984,  should  conspicuously 
display  a  reference  to  case  number 
HEF-0195,  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  SW.. 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Suggested  formats  for  refund  may  be 

obtained  by  writing  to: 

Mrs.  Margaret  A.  Slattery,  Public  Docket 

Room  Office  of  Hearings  and  Appeals, 

Department  of  Energy.  1000 

Independence  Avenue,  SW.. 

Washington,  D.C.  20585. 

Other  information  may  be  obtained  by 
contacting: 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202}  252- 
2094. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  decision  relates  to  a 
consent  order  entered  into  by  the 
Webster  Oil  Company,  Inc.  which 
setiled  possible  pricing  violations  in  the 
sales  of  propane,  motor  gasoline,  and 
Nos.  1  and  2  fuel  oils  by  Webster  Oil 
Company,  Inc..  Webster  Oil  and  Gas 
Company,  Inc.,  Webster  Hydro  Gas 
Company,  Inc.,  Sac-Osage  Oil  and  Gas 
Company,  Inc.,  and  Tri-Lakes  Oil  and 
Gas  Company,  Inc.  to  their  customers 
during  the  period  November  1, 1973 
(October  1,  1973  for  propane)  through 
May  20, 1974. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  December  5. 1984,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  in  excess  of 
$100  must  be  filed  in  duplicate  and  these 
applications  will  be  made  availabe  for 
public  inspection  between  the  hours  of 


1:00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585. 

Dated:  August  20.  1984. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  firm:  Webster  Oil  Company. 
Inc. 

Date  ofFilmg:  October  13. 1983. 

Case  Number:  HEF-0195. 

This  proceeding  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  (ERA)  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  pursuant  to  the  provisions  of  10 
CFR  Part  205.  Subpart  V.  Under  those 
procedural  regulations,  ERA  may 
request  that  OHA  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
actual  or  alleged  violations  of  the 
Deparment  of  Energy  (DOE)  regulations. 
ERA  filed  the  petition  in  this  case  in 
connection  with  a  consent  order  that  it 
entered  into  with  Webster  Oil  Company. 
Inc. 

Webster  Oil  Company,  Inc.  and  its 
affihated  companies  were  marketers  of 
petroleum  products  to  resellers  and  end- 
users  during  the  period  of  federal  price 
controls,  and  were  therefore  subject  to 
the  Mandatory  Petroleum  Price 
Regulations  set  forth  at  10  CFR  Part  212, 
Subpart  F.  Their  main  office  was  in 
Springfield.  Missouri.  A  DOE  audit  of 
Webster's  records  revealed  possible 
violations  of  DOE  price  regulations  with 
respect  to  sales  of  propane,  motor 
gasoline,  and  Nos.  1  and  2  fuel  oils  by 
Webster  Oil  Company,  Inc.,  Webster  Oil 
and  Gas  Company.  Inc.,  Webster  Hydro 
Gas  Company,  inc..  Sac-Osage  Oil  and 
Gas  Company,  Inc.,  and  Tri-Lakes  Oil 
and  Gas  Company,  Inc.,  during  the 
period  commencing  November  1, 1973 
(October  1, 1973  for  propane)  and  ending 
for  each  product  on  May  20, 1974 
(hereinafter  referred  to  as  the  audit 
period).  These  five  corporate  entities 
(hereinafter  referred  to  as  the  Webster 
companies)  were  each  under  the 
common  control  of  Ernest  Jack  Webster. 
Jr. 

In  order  to  settle  all  tlaims  and 
disputes  between  the  Webster 
companies  and  DOE  regarding  the  firms' 
sales  of  propane,  motor  gasoline  and 
fuel  oils  during  the  audit  period, 
Webster  Oil  Company,  Inc.  and  DOE 


entered  into  a  consent  order  on  January 
19, 1981.  Under  the  terms  of  the  consent 
order  Webster  Oil  Company.  Inc.  agreed 
to  remit  $110,304  plus  accrued  interest  to 
DOE  in  five  installments.  To  date, 
Webster  Oil  Company,  Inc.  has  paid 
only  $40,000  of  the  $110,304  which  it 
agreed  to  pay  to  DOE,  and  is  in  arrears 
in  its  payments.  The  $40,000.  together 
with  $566.30  in  late  payment  fees  which 
Webster  Oil  Company,  Inc.  has  paid 
DOE.  is  being  held  in  an  interest-bearing 
escrow  account  established  with  the 
United  States  Treasury  pending  a 
determination  of  its  proper  distribution. 
As  of  July  31. 1984,  the  Webster  escrow 
account  had  earned  $5.318. 28  in 
interest. (7) 

On  June  15, 1984.  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute 
refunds  to  parties  who  were  injured  by 
the  Webster  companies'  alleged 
violations.  49  FR  28101  (July  10, 1984).  In 
the  proposed  decision  we  described  a 
two-stage  process  for  the  distribution  of 
the  funds  made  available  by  the 
Webster  consent  order.  In  the  first  stage, 
we  will  refund  money  to  identifiable 
purchasers  of  the  propane,  motor 
gasoline  and  Nos.  1  and  2  fuel  oils  who 
were  injured  by  the  Webster  companies' 
pricing  practices  during  the  audit  period. 
After  meritorious  claims  are  paid  in  the 
first  stage,  a  second  stage  of  the  refund 
procedure  may  be  necessary  if  funds 
remain.  See  generally  Office  of  Special 
Counsel.  10  DOE  {  85,048  (1982) 
(hereinafter  cited  as  Amoco)  (refund 
procedures  established  for  first  stage 
applicants,  second  stage  refund 
procedures  proposed), 

This  decision  establishes  procedures 
for  filing  claims  in  the  first  stage  of  the 
Webster  refund  proceeding.  We  will 
describe  the  information  that  a  claimant 
should  submit  in  order  to  demonstrate 
that  it  is  eligible  to  receive  a  portion  of 
the  consent  order  funds.  In  establishing 
these  requirements,  we  will  address 
comments  filed  in  response  to  the  first- 
stage  proposal  in  the  June  15  decision. 
We  will  not.  however,  determine 
procedures  for  a  second  stage  of  the 
refund  process  in  this  decision.  Our 
determination  concerning  the 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  It  is  therefore  premature  for  us  to 
address  the  issues  raised  by 
commenters  regarding  the  disposition  of 
funds  remaining  after  all  the  first-stage 
claims  have  been  paid. 

I.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
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it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Webster 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcement,  9  DOE  i  82.553  at 
85,284  (1982).  We  have  received  no 
conunents  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefor*-  grant  ERA's 
petition  and  assume  jursidiction  over 
the  distribution  of  the  Webster  consent 
order  funds. 

II.  First-Stage  Refund  Procedures 

A.  Refunds  to  Injured  Purchasers.  The 
Webster  consent  order  funds  will  be 
distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  injured  by  the  Webster 
companies'  alleged  violations.  In  order 
to  receive  a  refund,  each  claimant  will 
be  required  to  submit  a  schedule  of  its 
month'y  purchases  of  propane,  motor 
gasoline  and  Nos.  1  and  2  fuel  oils  for 
the  period  November  1  (October  1, 1973 
for  propane)  through  May  20, 1974.  If  the 
product  was  not  purchased  directly  from 
a  Webster  company,  the  claimant  must 
include  a  statement  setting  forth  the 
reasons  for  believing  the  product 
originated  with  one  of  the  Webster 
companies.  In  addition,  a  reseller  or 
retailer  of  motor  gasoline  that  files  a 
claim  will  be  required  to  establibh  that  it 
absorbed  the  alleged  overcharges  and 
was  thereby  injured.  A  demonstration  of 
injury  can  be  made  in  two  ways.  First, 
each  claimant  that  is  a  reseller  or  a 
retailer  must  show  as  an  initial  matter 
that  it  maintained  "banks"  of 
unrecovered  increased  product  costs  in 
order  to  demonstrate  that  it  did  not 
subsequently  recover  those  costs  by 
increasing  its  prices.  [2)  See  Office  of 
Enforcement.  10  DOE  H  85.029  at  88,125 
(1982)  (hereinafter  cited  as  Ada].  These 
two  groups  of  claimants  will  also  have 
to  demonstrate  that,  at  the  time  they 
purchased  the  product  from  a  Webster 
company,  market  conditions  would  not 
permit  them  to  increase  their  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 

Second,  a  reseller  or  retailer  may  rely 
on  a  presumption  of  injury  and  supply 
no  further  proof  of  injury.  As  in  many 
prior  special  refund  cases,  we  will  adopt 
a  presumption  that  small  purchasers 
were  injured  to  some  extent  by  the 
pricing  practices  which  led  to  the 
issuance  of  the  consent  order.  See,  e.g., 
Uban  Oil  Co.,  9  DOE  \  82.541  (1982).  A 
reseller  or  retailer  claimant  will  not  be 
required  to  submit  any  further  proof  of 
injury  if  its  refund  claim  is  based  on  a 
monthly  purchase  level  below  a 


threshold  level  of  200.000  gallons.  [3] 
The  adoption  of  a  particular  level  of 
purchases  below  which  a  claimant  need 
not  submit  any  additional  evidence  of 
injury  is  based  on  several 
considerations.  First,  the  cost  of 
compiling  information  sufficient  to  show 
injury  may  be  expensive.  Second,  our 
experience  indicates  that  many  refund 
applicants  will  be  small  businesses, 
such  as  single  outlet  retailers,  who 
generally  maintain  a  less  sophisticated 
record  keeping  system  than  larger  firms. 
The  threshold  level  is  set  to  minimize 
unnecessary  burdens  on  small 
businesses  who  might  otherwise  be 
precluded  from  receiving  refunds  to 
redress  their  injuries.  We  considered 
these  factors  in  setting  the  threshold 
level  at  200,000  gallons  per  month,  as 
well  as  the  per-gallon  refund  amount  in 
conjunction  with  the  length  of  the  audit 
period,  that  is,  the  amount  a  successful 
claimant  would  be  entitled  to  receive  if 
it  purchased  the  threshold  amount  each 
month  of  the  audit  period.  A  successful 
claimant  who  purchased  200,000  gallons 
of  Webster  motor  gasoline  during  each 
of  the  seven  months  of  the  audit  period 
will  receive  a  refund  of  $2,898  excluding 
interest. 

A  reseller  or  retailer  which  made  only 
spot  purchases  from  a  Webster 
company  probably  sustained  no  injury, 
and  must  clearly  demonstrate  injury  if  it 
files  a  refund  application.  We  have 
previously  noted  that  spot  purchasers 
"tend  to  have  considerable  discretion  in 
where  and  when  to  make  purchases  and 
would  therefore  not  have  made  spot 
market  purchases  *  *  *  at  increased 
prices  unless  they  were  able  to  pass 
through  the  full  amount  of  (the  firm's] 
quoted  selling  price  at  the  time  of 
purchase  to  their  own  customers." 
Vickers  at  85,396-97.  We  believe  that 
this  rationale  holds  true  in  the  present 
case.  A  spot  purchaser  therefore  should 
submit  sufficient  evidence  to  establish 
that  it  was  unable  to  recover  the 
increased  prices  it  paid  for  the  Webster 
petroleum  products  it  purchased  during 
the  audit  period.  See  .'\moco  at  88,200. 

Claimants  who  were  ultimate 
consumers  of  Webster  petroleum 
products  had  no  opportunity  to  pass  on 
the  costs  associated  with  the  alleged 
overcharges,  and  therefore  will  not  be 
required  to  submit  any  further  proof  of 
injury  in  order  to  qualify  for  a  refund. 
See  Standard  Oil  Co.  (Indiana)/Union 
Camp  Corp..  11  DOE  f  85,007  (1983); 
Standard  Oil  Co.  (IndianaJ/EJgin,  Joliet, 
and  Eastern  Railway,  11  DOE  \  85,105 
(1983)  (end-users  of  various  documented 
purchase  volumes).  Therefore,  in  this 
proceeding  an  end-user  consumer  need 
only  document  the  specific  quantities  of 


Webster  petroleum  products  it 
purchased  <juring  the  audit  period  in 
order  to  receive  a  refund. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  ERA's  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $.0020697  per  gallon 
($40,566.30  received  from  Webster  Oil 
Company,  Inc.,  divided  by  19.600.000 
gallons,  which  is  ERA's  estimate  of  the 
volume  of  petroleum  products  sold  by 
the  Webster  companies  during  the  audit 
period),  exclusive  of  interest.  Successful 
claimants,  refunds  will  be  calculated  by 
multiplying  their  eligible  pruchase 
volumes  by  the  per-gallon  refimd 
amount.  Successful  claimants  will  also 
receive  a  proportionate  share  of  the 
interest  accrured  on  the  consent  order 
fund  since  it  was  remitted  to  DOE. 

As  in  prevrious  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $1500  outweighs  the 
benefits  of  restitution  in  those 
situations.  See  e.g.,  Uban  Oil  Co..  9  DOE 
\  32,541  at  85,225  (1982):  See  also  10  CFR 
205.286(b). 

D.  Application  for  Refund.  After 
having  considered  all  the  comments 
received  concerning  the  first-stage 
proceedings  tentatively  adopted  in  our 
June  15  proposed  decision,  we  have 
concluded  that  applications  for  refund 
should  now  be  accepted  from  parties 
who  purchased  propane,  motor  gasoline, 
and  Nos.  1  and  2  fuel  oils  from  the 
Webster  companies  during  the  audit 
period.  An  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Webster 
Consent  Order  Fund.  Case  Number 
HEF-0195. 

An  applicant  should  indicate  from 
whom  the  product  was  purchased  and,  if 
the  applicant  was  not  a  direct  purchaser 
from  a  Webster  company,  it  should  also 
i:idii;ate  the  basis  for  its  beUef  that  the 
product  which  it  purchased  originated 
fro.Ti  a  Webster  company.  Each 
applicant  should  report  its  volume  of 
purchases  by  month  for  the  period  of 
time  fnr  which  it  is  claiming  it  was 
injured  by  the  alleged  overcharges.  Each 
applicant  should  specify  how  it  used  the 
Webuter  product,  such  as  whether  it 
was  a  reseller  or  ultimate  user.  If  the 
applicant  is  a  reseller,  it  should  state 
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whether  it  maintained  banks  of 
unrecouped  product  cost  increases  from 
the  date  of  the  alleged  violation  through 
January  27. 1981.  An  applicant  who  did 
maintain  banks  should  furnish  OHA 
with  a  schedule  of  its  cumulative  banks 
calculated  on  a  quarterly  basis  from 
November  1. 1973  (October  1, 1973  for 
propane),  through  January  27,  1981.  (4) 
The  applicant  must  submit  evidence  to 
establish  that  it  did  not  pass  on  the 
alleged  injury  to  its  customers,  if  the 
applicant  is  a  reseller.  For  example,  a 
firm  may  submit  market  surveys  or 
information  about  changes  in  its  profit 
margins  or  sales  volume  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible.  The 
applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  OHA  informed  of  any 
change  in  status  during  while  its 
application  for  refund  is  being 
considered.  See  10  CFR  205.9(d).  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Forrestal  Buildings.  Room  IE-234, 1000 
Independence  Avenue.  Washington. 
D.C.  Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
Webster  Consent  Order  Refund 
Proceeding.  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  Webster 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 


Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 
It  is  therefore  ordered  that: 

(1)  The  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  in  Case  No. 
HEF-0195  be  granted. 

(2)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Webster  Oil  Company 
pursuant  to  the  consent  order  executed 
on  January  19. 1981,  may  now  be  filed. 

(3)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  August  20,  1984. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Notes 

1  If  DOE  receives  additional  funds  from 
Webster  Oil  Company,  successful  refund 
applicants  in  this  proceeding  will  receive  a 
pro  rata  increase  in  the  amount  of  their 
refund. 

2.  The  price  rules  applicable  to  sales  of 
motor  gasoline  by  retailers  were  amended 
effective  July  16. 1979.  44  PR  42542  (July  19. 
19^9).  The  amended  regulation.  10  CFR 
212.93(a)(2).  provided  for  a  fixed  per-gallon 
markup  of  15.4  cents  (later  increased)  for 
retail  sales  of  motor  gasoline,  and  eliminated 
the  "banking"  provisions  formerly  in  effect. 
The  use  of  banking  remained  optional  for 
larger  resellers  of  motor  gasoline.  Therefore, 
no  showing  of  cost  banks  will  be  required  of 
motor  gasoline  retailers  after  July  16, 1979. 
Resellers  of  motor  gasoline  that  elected  to 
continue  cost  banking  will  be  required  to 
submit  this  information  throughout  the  audit 
period  if  they  apply  for  refunds  based  on 
purchases  greater  than  200.000  gallons  per 
month. 

3.  Claimants  whose  purchases  exceed 
200,000  gallons  per  month  daring  the  period 
for  which  a  refund  is  claimed,  but  who 
cannot  establish  that  they  did  not  pass 
through  the  price  increases,  or  who  limit  their 
claims  to  the  threshold  amount,  will  be 
eligible  for  a  refund  for  purchases  up  to  the 
200.000  gallons-per-month  threshold  amount 
without  being  required  to  submit  evidence  of 
injury.  See  Office  of  Enforcement,  8  DOE 
T;ftZ,597  at  85.396  (1981)  (hereinafter  Vickers): 
see  also  Ada  at  88,122. 

4.  See  note  1  supra. 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $400,000.00  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 
proceedings  involving  Richards  Oil 
Company,  a  reseller-retailer  of  refined 
petroleum  products  located  in  Savage. 
Minnesota. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Ave..  SW., 
Washington,  D.C.  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  HEF-0165. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Comstock.  Office  of  Hearings  and 
Appeals.  1000  Independence  Avenue. 
SW..  Washington,  DC.  20585,  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Richards  Oil  Company, 
which  settled  possible  pricing  violaticns 
in  the  firm's  sales  of  refined  petroleum 
products  to  customers  during  the  period 
November  1, 1973,  through  January  31. 
1976. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  Richards  pursuant  to  the 
consent  order.  The  DOE  has  tentatively 
decided  that  the  consent  order  funds 
should  be  distributed  to  thirty-two  first 
purchasers  which  a  DOE  audit  indicated 
may  have  been  overcharged.  In  addition. 
applications  for  refund  will  be  accepted 
from,  purchasers  not  identified  by  the 
DOE  audit.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
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this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5.00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 1000  Independence  Ave..  SW.. 
Washington.  D.C.  20585. 

Dated;  August  20. 1984. 
Georg*  B.  Breznay. 

Director.  Office  of  Heorini;s  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Richards  Oil  Company. 

Date  of  Filing:  October  13, 1983. 

Case  Number:  HEF-0165. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
enforcement  proceedings  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  The  Subpart  V 
process  is  typically  used  in  situations 
where  DOE  is  unable  to  identify  readily 
those  persons  who  likely  were  injured 
by  alleged  overcharges  or  to  ascertain 
readily  the  extent  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V,  See  Office  of  Enforcement. 
9  DOE  I  82.508  (1982),  and  Office  of 
Enforcement,  8  DOE  |  82.597  (1981]. 

I.  Background 

In  accordance  with  the  provisions  of 
Subpart  V,  ERA.  on  October  13. 1983, 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Proceedings  in 
connection  with  a  consent  order  entered 
into  with  Richards  Oil  Company 
(Richards).  Richards  is  a  "reseller- 
retailer"  of  refined  petroleum  products 
as  that  term  was  defined  in  10  CFR 
212.31.  and  is  located  in  Savage, 
Minnesota.  A  DOE  audit  of  the  firm's 
records  revealed  possible  pricing 
violations  amounting  to  $1,026,222.50 
with  respect  to  sales  of  No.  2  fuel  oil  and 
Nos.  4.  5,  and  6  residual  fuel  oil.  during 
the  period  November  1. 1973  through 
January  31. 1976.  In  order  to  settle  all 
claims  and  disputes  between  Richards 
and  the  DOE  regarding  the  firm's  sales 
of  these  refined  petroleum  products 
during  the  audit  period.  Richards  and 
the  DOE  entered  into  a  consent  order  on 
June  15, 1979  (modified  on  March  17, 
1980).  According  to  the  Richards  consent 
order,  the  firm  agreed  to  deposit 
$400,000.  plus  interest,  into  an  interest 
bearing  escrow  account  for  ultimate 


distribution  by  DOE.  This  decision 
concerns  the  distribution  of  the  consent 
order  amount  plus  accrued  interest  to 
date.  (7) 

II.  Proposed  Refund  Procedures 

The  basic  purpose  of  a  special  refund 
proceeding  is  to  make  restitution  for 
injuries  which  were  probably  suffered 
as  a  result  of  alleged  or  actual  violations 
of  the  DOE  regulations.  In  order  to  effect 
restitution  in  this  proceeding,  we  have 
determined  to  rely  substantially  on  the 
information  contained  in  the  ERA  audit 
file.  This  approach  is  warranted  based 
upon  our  experience  in  prior  Subpart  V 
cases  where  all  or  most  of  the 
purchasers  of  the  firm's  products  are 
identified  in  the  audit  file.  see.  e.g., 
Marion  Corp..  12  DOE  f  85.014  (1984) 
[Marion).  Under  these  circumstances,  a 
reasonably  precise  determination  with 
respect  to  the  identity  of  the  allegedly 
overcharged  parties  and  the  amount  of 
the  alleged  overcharges  which  they  bore 
is  possible. 

During  DOE's  audit  of  Richards.  34 
first  purchasers  were  identified  by  ERA 
as  having  allegedly  been  overcharged. 
While  the  DOE  audit  file  represents  only 
preliminary  determinations,  does  not 
necessarily  reflect  actual  overcharges, 
nor  provide  conclusive  evidence  as  to 
the  identity  of  possible  refund  recipients 
or  the  amount  of  money  that  they  should 
receive  in  a  Subpart  V  proceeding,  it  is 
reasonable  to  use  the  information 
contained  in  the  audit  file  for  guidance. 
See  Armstrong  and  Associates/City  of 
San  Antonio,  10  DOE  f  85,050  at  88,259 
(1983).  In  Marion,  we  stated  that  "the 
information  contained  in  the  *  *  *  audit 
file  can  be  used  for  guidance  in 
fashioning  a  refund  plan  which  is  likely 
to  correspond  more  closely  to  the 
injuries  probably  experienced  than 
would  a  distribution  plan  based  solely 
on  a  volumetric  approach."  12  DOE  at 
88.031.  In  previous  cases  of  this  type,  we 
have  proposed  that  the  funds  in  the 
escrow  account  be  apportioned  among 
the  customers  identified  by  the  audit. 
See  e.g.,  Bobs  Oil  Co..  12  DOE  |  85,024 
(1984):  Brown  Oil  Co.,  12  DOE  •!  85,028 
(1984):  and  Reinhard  Distributors,  Inc.. 
Case  No.  HEF-0163  (July  13, 1984) 
(proposed  decision).  It  would  seem  that 
the  most  efficient  method  of 
accomplishing  restitution  in  this 
proceeding  would  be  simply  to 
distribute  the  escrow  funds  to  those 
firm.s  identified  by  the  audit  as  injured 
by  Richard's  pricing  practices.  The  34 
first  purchasers  identified  by  the  audit, 
along  with  the  share  of  the  settlement 
amount  allotted  to  each,  are  listed  in  the 
Appendix.  On  the  basis  of  the 
information  in  the  record  at  this  time. 
we  propose  to  distribute  a  portion  of  the 


escrow  funds  to  32  of  the  first 
purchasers  identified  by  ERA. 

We  are  not  prepared,  however,  based 
on  the  informafion  now  available  to  us, 
to  distribute  any  of  the  Richards  consent 
order  funds  to  Boswell  Oil  (Boswell)  or 
Midwest  Industrial  Fuels  (Midwest). 
Since  the  purpose  of  a  Subpart  V 
proceeding  is  to  make  restitution  for 
alleged  injuries,  in  previous  refund 
proceedings  we  have  determined  that 
firms  which  made  only  spot  purchases 
of  petroleum  products  are  generally  not 
eligible  for  refunds  from  consent  order 
funds.  See  Tenneco  Oil  Co./Imperial 
Oil,  10  DOE  I  85.002  (1982);  Tenneco  Oil 
Co. /Eastern  of  New  Jersey,  Inc.,  10  DOE 
H  85,028  (1982);  and  Office  of 
Enforcement,  8  DOE  f  82.597  (1981) 
(hereinafter  cited  as  Vickers).  Those 
dnterminations  were  based  on  the 
rationale  that  spot  purchasers  are 
presumed  not  to  have  been  injured  by  a 
particular  supplier's  pricing  violations. 
See  Vickers  at  85,396-97. 

The  record  in  this  proceeding  reveals 
that  Boswell  and  Midwest  made  what 
appear  to  be  only  spot  purchases  of  No. 
6  residual  fuel  oil  from  Richards  during 
the  consent  order  period.  Based  on  our 
previous  experience  in  similar  cases,  it 
would  appear  that  both  of  these  firms 
were  in  a  position  to  purchase  this 
product  from  other  suppliers,  and, 
presumably,  passed  the  full  amount  of 
the  alleged  overcharge  through  to  their 
own  customers.  We  have  therefore 
tentatively  determined  that  the  Richards 
consent  order  hinds  should  not  be 
distributed  to  Boswell  or  Midwest.  We 
propose,  however,  to  give  Boswell  and 
Midwest  an  opportunity  to  present 
evidence  to  rebut  this  presumption  by 
establishing  the  extent  to  which  each 
was  injured  as  a  result  of  its  purchase  of 
No.  6  residual  fuel  oil  from  Richards 
during  the  consent  order  period. 

On  the  basis  of  the  information  in  the 
record  at  this  time,  refunds  will  be 
authorized  to  the  purchasers  listed  in 
the  Appendix  (with  the  exceptions  of 
Boswell  and  Midwest)  for  the  shares  of 
the  settlement  amount  indicated,  plus 
accrued  interest  to  date.  [2]  Since  the 
record  indicates  that  these  purchasers 
are  the  parties  most  likely  to  have  been 
injured  by  Richards'  pricing  practices, 
we  have  tentatively  decided  that  this 
would  be  the  most  equitable  and 
administratively  efficient  method  of 
accomplishing  restitution.  This  approach 
is  consistent  witJi  our  experience  in 
previous  Subpart  V  cases.  Purchasers 
who  appear  to  be  end  users  of  Richards 
products  [e.g.,  Duluth  Air  Force  Base, 
Ford  Motor  Company,  Munsingwear, 
Inc.,  St.  Paul-Ramsey  Hospital,  and  the 
State  of  Minnesota,  etc.)  will  not  be 
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required  to  make  a  special  showing  of 
injury  in  order  to  qualify  for  a  refund. 
See.  e.g.,  Standard  Oil  Co.  [Indiana]/ 
Union  Camp  Corp..  ll  DOE  f  85,007 
(1983).  and  Standard  Oil  Co.  [Indiana]/ 
Elgin.  Joliet,  and  Eastern  Railway.  11 
DOE  \  85,105  (1983).  In  addition, 'in 
many  special  refund  cases,  we  have 
presumed  that  small  purchasers  were 
injured  to  some  extent  by  the  pricing 
practices  which  led  to  the  issuance  of 
the  consent  order.  See,  e.g..  Uban  Oil 
Co..  (Uban)  9  DOE  \  82,541  (1982).  We 
have  also  determined  that  applications 
for  refund  based  on  purchases  below  an 
average  of  50,000  gallons  per  month 
typically  come  from  firms  which  are 
small,  independent  retailers  and 
resellers.  Uban  at  85,223.  We  have, 
therefore,  exempted  small  firms  from 
making  a  further  demonstration  of  injury 
since  the  cost  of  compiling  the  data 
required,  if  such  data  even  exists,  could 
exceed  the  refund  to  be  gained.  See.  e.g.. 
Webster  Oil  Co..  Inc..  Case  No.  HEF- 
0195  (June  5, 1984)  (proposed  decision). 
In  the  present  case,  the  audit  indicates 
that  all  of  the  purchases  made  by  the  34 
first  purchasers  (with  the  exception  of 
the  State  of  Minnesota)  were  below  an 
average  of  50,000  gallons  per  month  (or 
1.350,000  gallons  for  the  entire  consent 
order  period).  While  Minnesota  made 
larger  average  monthly  purchases,  as  we 
stated  above,  the  state  appears  to  be  an 
end  user.  We  therefore  will  not  require 
that  any  of  these  purchasers 
demonstrate  that  they  absorbed  the 
alleged  overcharges  in  order  to  receive  a 
refund. 

We  recognize,  however,  that  there 
may  have  been  other  first  purchasers 
not  identified  by  the  ERA  audit,  as  well 
as  downstream  purchasers,  who  may 
have  been  injured  as  a  result  of 
Richards'  pricing  practices  during  the 
audit  period  and  who  would  therefore 
be  entitled  to  a  portion  of  the  consent 
order  funds.  If  additional  meritorious 
claims  are  filed,  we  will  adjust  the 
figures  hsted  in  the  Appendix 
accordingly.  Actual  refunds  will  be 
determined  only  after  analyzing  all 
appropriate  claims.  [3]  Finally,  we  will 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  thrcagh 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See.  e.g..  Uban  at 
85,225.  See  also  10  CFR  205.286(b). 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  either  to 
submit  a  schedule  of  its  monthly 
purchases  from  Richards  of  No.  2  fuel 
oil.  and  Nos.  4.  5  and  6  residual  fuel  oil. 
or  to  submit  a  statement  verifying  that  it 


purchased  petroleum  products  from  the 
consent  order  firm  during  the  audit 
period  and  is  willing  to  rely  on  the  data 
in  the  audit  file.  Claimants  must 
indicate,  as  well,  whether  they  have 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding.  Purchasers 
not  identified  by  the  ERA  audit  will  be 
required  to  provide  specific  information 
concerning  the  date,  place,  price,  and 
volume  of  product  purchased,  the  name 
of  the  firm  from  which  the  purchase  was 
made,  and  the  extent  of  any  injur>' 
alleged.  Each  applicant  must  also  state 
whether  there  has  been  a  change  in 
ownership  of  the  firm  since  the  audit 
period,  and  must  provide  the  names  and 
addresses  of  any  other  owners.  If  there 
has  been  a  change  in  ownership,  the 
applicant  should  either  state  the  reasons 
why  the  refund  should  be  paid  to  the 
applicant  rather  than  the  other  owners 
or  provide  a  signed  statement  from  the 
other  owners  indicating  that  they  do  not 
claim  a  refund. 

III.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
disposed  of.  undistributed  funds  could 
be  distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  first  stage  refund 
procedure  is  completed.  We  encourage 
the  submission  by  interested  parties  of 
proposals  which  address  alternative 
methods  of  distributing  any  remaining 
funds. 

It  is  therefore  ordered  that;  The  refund 
amount  remitted  to  the  Department  of 
Energy  by  Richards  Oil  Company, 
pursuant  to  the  consent  order  executed 
on  June  15, 1979.  and  modified  on  March 
17, 1980,  will  be  distributed  in 
accordance  with  the  foregoing 
determination. 

Footnotes 

1.  Richards  paid  $444,412.22.  including 
interest,  to  the  DOE.  The  escrow  account, 
along  with  accrued  interest,  totaled 
approximately  $625,163.10  as  of  August  1. 
1984. 

2.  The  share  of  the  escrow  fund  which  the 
listed  purchasers  are  to  receive  represents 
39%  of  the  amount  each  was  allegedly 
overcharged,  and  is  consistent  with  the  terms 
of  the  consent  order,  which  settled  for  39%  of 
the  total  amount  of  alleged  overcharges 
identified  by  the  audit. 

3.  Purchasers  identified  in  the  ERA  audit  as 
having  allegedly  been  overcharged  may  also 
submit  information  to  show  that  they  should 
receive  larger  refunds  than  those  indicated  in 
the  Appendix. 
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A  »  L  LiboralonM.  1001  GMnnrood  Avwuj*. 

Minnaapota.  MN  &S40S 

Amoncan  Unar  Sarvicat.  TtX)  tnductiw  Btvd . 

N.E-.  Unneapota.  MN  55413        

Armour   Food  Company,   238  ChMiw  StraM. 

Si  Paul  MN  55107 

Bo«M«  Oil.  Canim  TruM  Tomt.  Ondnrvk. 

DM  45202  _ 

Brown  Company    PoM  Oftea  Box  330.  Eau 

OaifeWl  54701 

Cargill   Inc.  Poat  Offioa  8oi  1138   BumsviHa, 

MN  55337 

Oayton't.  7th  hkcotol  Ma«.  Mnna^wta.  MN 

55402 

Donaldson't  621    NBoHal  Mai.   MnnaipolB. 

MN  55402 __ 

Ouiu«>   AFB   (Datanaa  Fual   Suppty  Caniat). 

Camoron  Statxxv  Ataxandna.  VA  22314 

Parmafs  Co-op  Eyola.  MN  55934 

Fkxf  City  ArcMactural  MataK.  2637  27  Ava 

Sooth  Mmnaapot*  MN 

Ford  Motor  Company,  966  S   MiwiiM<it»  Rivw 

Btvtt.  ST   Paii.  MN  55116 _ 

Premont  CrBamary  Lttca.  MN  5587B __ 

Honaymaad  Products.  704  Mnnaapol*  Road, 

Mankato.  MN  56001 
Hyatt  Uxlga.  41  North  lOth.  Mv<nai«x>l«.  MN 

55429 

Jos»yn  Man  Co..  49lh  &  Frafx:a  North.  Minna- 

apote.  MN  55429      

Local  RoofKifl.  Eau  Claire.  WI  54703 

MN  and  S  Railway,   9ii    Henriepir  Avanua. 

Minnaapolia.  MN  55414 

A.V    McDonald  Co ,  8225  3rt  StraaL  Mnna- 

apoks,  MN  55415 

Mid    American    Oary    2424    Tamtonal   Road. 

Wnaled.  MN  55396 

Midwest  Industnai  Fuats.  614  Summar  StraaL 

Ll  Cross.  WI  54601  

Munsmgwaar.    Inc,    718    Glenwood   Avanua, 

Minneapolis,  MN  55440        _ 

New    lonOon    CorxTela,    New    Londorv    MN 

56273 

Owatonna    PuMc    Utilities.    208    S     Walnut 

Street  Owatonna.  MN  55060 

Owens  IHmoB.  Shakopae,  MN  55379 _._. 

Paper  Calmenaon.   Htghway  280  A  Highway 

36   St  Paul,  MN  55165 

St    Franca  Campus  Sarvica,  8th  Avanua  A 

2no  Street.  Uttle  Falls,  MN  56345  

St  Pam-Ramaay  Hoapital,  c/o  Ramsey  County 

Attorney,  40  Jackson,  St.  Paul.  MN  55i0i 

Sears   2929  Elhot  Avenue  South.  Oapwtmant 

206.  Minnei(>oks.  MN  55407 _ 

State  01  Minnesota.  50  Shartxjme  Avanua,  Si 

Paul,  MN  51555    _ 

Stevens   County   Court   Houaa.   Monta.   MN 

56207 

Waste  Researcn,  Eau  Claira  Wi  54703 
Wostorr  Eiectnc  3100  Easl  28th  Street  Mm- 

neapoks.  MN  55406 

Ziegler   Inc.  901  W  94th  Street  Mmnewoks. 

MN  55420 


S9e22 

2.676  66 

31553 

6,886  39 

1521179 

10,033.94 

5.819  13 

3.016.67 

35.065  46 
1  125^ 

1.844  76 

14,571  83 
1.593  22 

11,471.17 

80  44 

338  09 
6.298  06 

174i1 

i034.07 

13.447.02 

56351 

13.896,55 

1.020,37 

2.158  84 

1.523  00 

3,060  S' 
6.621. X 
8326.69 
8.463  38 
258,878,88 

2.823.37 

339  09 

1.102.58 
1.223  02 


'Includes   both   principal   arte!   ntsresl   as   cf   January   2 
1962   Actual  retunds  will  also  nckxle  the  addmonal  nteresi 

w•llc^  has  accrued  on  these  amounts  smcs  DOE  recefvao 
the  Ricnards  consent  order  funds 

|FR  Ooc  84-2351;  Flied  8-6-64,  8.45  amj 
BHJUNO  CODE  64S0-01-H 


Western  Area  Power  AdministratJon 

Rio  Grande  Project;  Rate  Order 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

action:  Notice  of  a  Rate  Order— Rio 
Grande  Project. 

summary:  Notice  is  given  Rate  Order 
No.  WAPA-25  of  the  Deputy  Secretary 
of  the  Department  of  Energy  (DOE)  for 
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placing  increased  power  rates  into  effect 
on  an  interim  basis  for  Rio  Grande 
Project  power  marketed  by  the  Western 
Area  Power  Administration  (Western). 

The  wholesale  firm  power  rate 
consists  of  a  demand  charge  of  S6.545 
per  kW-month  and  an  energy  charge  of 
15.45  mills  per  kWh.  This  reprasents  a 
composite  rate  of  30.85  mills  per  kWh. 
The  wholesale  nonfirm  excess  energy 
rate  consists  of  an  energy  charge  of  22.0 
mills  per  kWh  for  excess  winter 
generation.  The  rates  are  being  put  into 
effect  on  an  interim  basis  beginning  on 
the  first  day  of  the  October  1984  billing 
period. 

The  rate  order  further  explains  the 
rate  adjustment  and  discusses  the 
principal  factors  leading  to  the  decisions 
on  the  rate  increase  and  responds  to  the 
major  comments,  criticisms,  and 
alternatives  offered  during  the  rate 
adjustment  proceeding. 
EFFECTIVE  DATE:  The  rates  will  become 
effective  on  the  first  day  of  the  October 
1984  billing  period. 

FOB  FURTHER  INFORMATION  CONTACT: 
Ms.  Marlene  Moody.  Assistant  Area 
Manager  for  Power  Marketing,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  438  East  200 
South,  Suite  -2,  P.O.  Box  11606,  Salt 
Lake  City,  UT  84147,  (801)  524-5493 
Mr.  Conrad  K.  Miller,  Chief,  Rates  and 
Statistics  Branch,  Western  Area 
PoWer  Administration,  P.O.  Box  3402, 
Golden,  CO  80401,  (303)  231-1535 
Mr.  Ronald  K.  Greenhalgh,  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Forrestal  Building, 
Room  8G061,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  252-5581 

SUPPLEMENTARY  INFORMATION:  By 

Delegation  Order  No.  0204-103,  effective 
December  14,  1983  (48  FR  55664, 
December  14, 1983),  the  Secretary  of 
Energy  delegated  to  the  Administrator  of 
Western  the  authority  to  develop  power 
and  transmission  rates;  to  the  Deputy 
Secretary  of  DOE  the  authority  to 
confirm,  approve,  and  place  such  rates 
in  effect  on  an  interim  basis:  and  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates. 

The  proceeding  on  a  proposed  rate 
adjustment  and  a  30-day  customer 
consultation  and  comment  period  was 
initiated  on  November  10,  1983,  with  an 
announcement  of  the  proposed  rate 
adjustment  published  in  the  Federal 
Register  at  48  FR  51680.  The  November 
10  notice  also  announced  a  public 
meeting  on  December  6, 1983.  A 


November  14,  1983.  press  release  also 
announced  the  proposed  rate 
adjustment  and  the  pubUc  meeting.  On 
November  16,  1983,  letters  were  sent  to 
customers  and  other  interested  parties 
to  announce  the  proposed  rate 
adjustment  and  the  meeting,  and  to 
transmit  copies  of  the  rate  brochure 
dated  November  1983.  On  November  25, 
1983,  letters  were  sent  to  customers  and 
other  interested  parties  with  copies  of 
the  November  10,  1983,  Federal  Register 
notice  and  the  December  6. 1983. 
meeting  agenda.  Written  comments 
were  accepted'through  December  28, 
1983. 

Public  comments  received  have  been 
considered  in  the  preparation  of  the  rate 
order. 

Rate  Order  No.  WAPA-25  confirming 
and  approving  increased  power  rates  on 
an  interim  basis  is  hereby  issued,  and 
the  rates  will  be  promptly  submitted  to 
the  FERC  for  confirmation  and  approval 
on  a  final  basis. 

Issued  at  Washington,  D.C.,  August  28, 
1984. 

Danny  J.  Boggs, 
Deputy  Secretary, 

Department  of  Energy  Deputy  Secretary 
[Rate  Order  No.  WAPA-251 

Order  Confirming,  Approving,  and 
Placing  Increased  Power  Rates  in  Effect 
on  an  Interim  Basis 

August  28, 1984. 

In  the  matter  of  Western  Area  Power 
Administration — Rio  Grande  Project 
Power  Rates. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act  (42  U.S.C.  7101  et 
seq),  the  power  marketing  functions  of 
the  Secretary  of  the  Interior  for  the 
Bureau  of  Reclamation  (BuRec)  under 
the  Reclamation  Act  of  1902  (43  U,S.C. 
372  et  seq.),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9[c)  of 
the  Reclamation  Act  of  1939  (43  U.S.C, 
485h(c))  and  acts  specifically  applicable 
to  the  Rio  Grande  Project  (RGP),  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14. 1983  (48  FR  55664,  December  14, 
1983),  the  Secretary  of  Energy  delegated 
the  authority  to:  (1)  The  Administration 
of  the  Western  Area  Power 
Administration  (Western)  to  develop 
power  and  transmission  rates;  (2)  the 
Deputy  Secretary  of  Energy  to  confirm, 
approve,  and  place  in  effect  such  rates 
on  an  interim  basis;  and  (3)  the  Federal 
Energy  Regulatory  Commission  (FERC) 


to  confirm,  approve  and  place  in  effect 
on  a  final  basis,  to  remand  or  to 
disapprove  rates  developed  by  the 
Administrator  under  the  delegation.  This 
rate  order  is  issued  pursuant  to  the 
delegation  to  the  Administrator  and  the 
Deputy  Secretary  and  the  rate 
adjustment  procedures  at  10  CFR  Part 
903  (1984). 

Background 

Existing  and  Increased  Rates 

The  existing  firm  power  Rate 
Schedule  RGP-Fl  established  new  rates 
in  two  phases.  The  first  phase,  at  a 
com.posite  rate  of  21.4  mills  per  kWh. 
assuming  a  58.2  percent  seasonal  load 
factor,  became  effective  September  1, 
1982,  and  the  second  phase,  at  a 
composite  rate  of  27.0  mills  per  kWh. 
assuming  a  58.2-percent  seasonal  load 
factor,  became  effective  September  1, 
1983. 

The  rates  which  are  the  subject  of  this 
order  will  supersede  the  rates  specified 
in  Rate  Schedule  RGP-Fl  and  in 
contract  documents. 

The  increased  rate  of  15.45  mills  per 
kWh  for  energy  and  $6,545  per  kW- 
month  for  capacity  (30  85  mills  per  kWh 
composite  rate  at  a  seasonal  load  factor 
of  58.2  percent)  will  become  effective 
the  first  day  of  the  October  1984  billing 
period  as  specified  in  Rate  Schedule 
RGP-F2, 

When  excess  water  is  available  at  the 
Elephant  Butte  Reservoir  during  the 
winter  season  (October  through  March), 
the  excess  energy  generated  is  sold  as 
nonfirm  energy.  A  rate  of  22.0  mills  per 
kWh  for  excess  nonfirm  winter  season 
energy  will  become  effective  the  first 
day  of  the  October  1984  billing  period  as 
specified  in  Rale  Schedule  RGP-EEl. 
The  existing  5-percent  discount  to 
customers  who  had  the  capability  to 
receive  power  and  energy  at 
transmission  voltage  has  been 
eliminated  because  both  RGP  customers 
are  receiving  the  discount. 

Project  History 

The  RGP  initially  was  authorized  as 
an  irrigation  project  by  the  Act  of 
February  25,  1905  (Ch.  798,  33  Stat,  814). 
Elephant  Butte  Dam  was  completed  in 
1916,  The  construction  of  Cabalio  Dam, 
a  flood  control  and  reregulating 
structure  located  downstream  from 
Elephant  Bult.\  took  place  in 
accordance  with  the  Convention  of 
Rectification  of  the  Rio  Grande, 
February  1, 1933  (48  Stat.  1621),  and  the 
Acts  of  August  29, 1935  (Ch,  805,  48  Slat. 
961).  and  June  4,  1936  (Ch.  500,  49  Stat, 
1463).  The  Cabalio  Dam  was  completed 
in  1938. 
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The  Act  of  August  9, 1937  (Ch.  570,  50 
Stat.  564).  allowed  for  power  facility 
construction  and  provided  for  the 
application  of  power  revenues  toward 
repayment  of  the  project.  The  Elephant 
Butte  Powerplant  and  a  115-kV 
transmission  system  were  constructed 
between  1938  and  1940.  Additional 
transmission  features  were  added 
between  1941  and  1952.  Parts  of  the 
transmission  system  were  sold  in  FYs 
1973,  1979,  and  1983  so  that  now  the 
power  system  consists  of  the  Elephant 
Butte  Switchyard  and  the  Elephant  Butte 
Powerplant.  The  project  is  operated 
primarily  as  an  irrigation  water  supply 
project,  and  power  generation  is 
incidental  and  secondary  in  priority. 

The  project  power  system  is 
connected  to  the  system  of  Plams 
Electric  Generation  and  Transmission 
Cooperative  (Plains)  at  the  Elephant 
Butte  Switchyard. 

Present  customers  for  the  project 
power  are  Plains  and  the  City  of  Truth 
or  Consequences,  New  Mexico  (T  or  C). 

During  the  first  10  years  of  operation 
(1941-1950).  when  the  water  supply  was 
adequate,  the  project  repaid  Si  .696,207 
of  the  power  investment  and  $1,004,680 
in  interest  on  the  investment.  Beginning 
in  1951  and  continuing  through  1979,  the 
project  has  had  annual  deficits  mainly 
due  to  a  long-term  shortage  of  water 
supply  for  generation. 

The  project  power  system  was 
designed  to  operate  year-round; 
however,  due  to  the  low  water  from  1950 
through  1979,  generation  was  confined 
to  about  8  months  a  year,  from  February 
through  September.  In  the  mid-1960's, 
Colorado  River  Storage  Project  (CRSP) 
power  became  available  for  sale  in  New 
Mexico.  Joint  RCP  and  CRSP  power 
sales  contracts  were  negotiated  with  the 
RGP  preference  customers,  and 
agreements  between  the  projects  were 
made.  As  a  result  of  these  agreements, 
RGP  power  has  been  firmed  up  by  CRSP 
power  during  the  summer  season.  This 
has  made  it  possible  for  RGP  to  sell  24 
MW  of  power  during  the  summer  season 
at  firm  rates,  compared  to  roughly  9  MW 
previously.  Through  seasonal 
agreements,  about  51,345,000  kWh  have 
been  sold  to  Plains  as  excess  nonfirm 
winter  season  energy  during  the  past  3 
years  at  rates  from  20-22  mills  per  kWh. 

Power  Repayment  Studies 

The  power  repayment  studies  for  the 
RGP  are  prepared  by  Western  with  the 
cooperation  of  the  BuRec.  These  studies 
are  prepared  in  accordance  with 
applicable  Federal  laws  and  regulations 
and  DOE  Order  No.  RA  6120.2.  The 
studies  array  historic  income,  expense, 
and  investment  to  be  repaid  from  power 
revenues,  along  with  estimates  for  future 


years,  and  portray  the  annual  repayment 
of  power  production  and  transmission 
costs  of  a  power  system,  as  well  as 
nonpower  costs  assigned  to  power  for 
repayment,  through  the  application  of 
revenues  over  the  repayment  period  of 
the  project  facilities.  The  studies  show, 
among  other  items,  estimated  revenues 
and  expenses  year-by-year  through  FY 
2034,  the  estimated  amount  of  Federal 
investment  repaid  during  each  year,  and 
the  total  estimated  amount  of  Federal 
investment  remaining  to  be  repaid  each 
year.  The  studies  do  not  deal  with  rate 
design. 

The  FY  1983  power  repayment  study 
(PRS)  using  current  rates  indicated  that 
the  current  rates  are  not  sufficient  to 
meet  repayment  requirements.  A 
preliminary  revised  FY  1983  PRS  was 
prepared  using  estimated  revenues  and 
expenses  and,  due  to  computer  program 
limitations,  a  prior  year  interest  rate  on 
deficits.  This  study  was  used  to  initiate 
the  rate  adjustment  and  was  included  in 
the  rate  brochure.  A  revised  FY  1983 
PRS,  dated  January  5,  1984,  included 
actual  figures  for  FY  1983  revenues  and 
expenses  and  current  interest  rates  on 
deficits  and  is  the  basis  for  this  rate 
adjustment. 

Basis  of  Rates 

Western  has  not  conducted  a  rate 
design  study.  Western  has  continued  the 
practice  of  collecting  approximately  50 
percent  of  firm  revenue  from  the 
demand  charge  and  approximately  50 
percent  from  the  energy  charge.  The 
excess  nonfirm  energy  rate  is  based  on 
the  customer's  alternative  costs.  Rate 
Schedule  RGP-EEl  formahzes  the  22.0 
mills/kWh  rate  that  has  been  in  effect 
the  past  two  winter  seasons.  The  firm 
power  rate  recognizes  the  revenues 
derived  from  sales  of  excess  nonfirm 
energy. 

Public  Notice  and  Comments 

Published  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments"  for  power  marketed 
by  Western  and  other  power  marketing 
administrations  have  been  followed  in 
the  development  of  this  rate.  The 
following  discussion  summarizes  the 
steps  Western  took  to  assure 
involvement  of  interested  parties  in  the 
rate  process: 

1.  A  Federal  Register  notice  (48  FR 
51680,  November  10. 1983)  announced 
the  proposed  power  rate  adjustment  and 
the  public  meeting. 

2.  A  press  release  was  issued  on 
November  14, 1983,  to  announce  the 
proposed  rate  adjustment  and  the  public 
meeting. 

3.  On  November  16. 1983,  letters  were 
sent  to  customers  and  other  interested 


parties  to  announce  the  proposed  rate 
adjustment  and  the  meeting  and  to 
transmit  copies  of  the  rate  brochure 
dated  November  1983. 

4.  On  November  25, 1983,  letters  were 
sent  to  customers  and  other  interested 
parties  with  copies  of  the  November  10, 
1983,  Federal  Register  notice  and  the 
December  6, 1983,  meeting  agenda. 

5.  A  public  meeting  was  held  on 
December  6, 1983,  in  Albuquerque,  New 
Mexico.  Western  explained  the  need  for 
a  rate  increase  and  presented  the  results 
of  power  repayment  studies  reflecting 
the  needed  rate  increase  at  that  meeting. 
Representatives  from  Plains  and  T  or  C 
asked  questions  and  made  some 
comments.  Some  questions  were 
answered  later  in  writing. 

6.  Written  comments  were  accepted 
through  December  28. 1983. 

CertificatioD  of  Rates 

In  accordance  with  power  marketing 
law.  Western  transmits  and  disposes  of 
power  and  energy  in  such  a  manner  as 
to  encourage  the  m.ost  widespread  use 
thereof  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  With  the  new  rates  in  effect, 
the  Administrator  has  certified  that  RGP 
power  will  be  sold  at  the  lowest 
possible  rates  consistent  with  sound 
business  principles.  Rates  have  been 
developed  in  accordance  with 
adm.inistrative  policy  and  statutory 
requirements. 

Discussion 

The  discussion  below  relates  to  PRS 
Issued,  several  customer  requests,  and 
to  procedural  matters.  .No  changes  in  the 
PRS  were  made  as  the  result  of 
conunents  received.  However,  the 
effective  date  of  the  rate  adjustment 
was  changed. 

Operation  and  Maintenance  Expenses 

The  power  customers  expressed 
concern  about  the  large  increase  in 
operation  and  maintenance  (O&M) 
expenses,  particularly  in  FY  1983.  The 
Vy  1980  PRS  projected  O&M  and  other 
expenses  for  the  period  FY  1981-1983  at 
S2.284,000  which  was  5459,716  less  than 
the  actual,  for  an  increase  of  20  percent. 

The  FY  1981  PRS  Projection  for  future 
years  FY  1984-1988  was  S3.675.000 
compared  to  the  FY  1983  PRS  projection 
for  those  years  of  $4,208,000.  for  an 
increase  of  14.5  percent. 

There  was  a  significant  increase  m 
actual  O&M  expense  in  FY'  1983  over  the 
am.ount  projected  ($276,376  or  32 
percent),  primarily  due  to  the  BuRec 
taking  advantage  of  the  money  that  was 
appropriated  for  the  Government's  Jobs 
Bill  program.  By  doing  this,  the  BuRec 
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was  able  to  accelerate  $433,626  of  the 
future  years  1984-1988  equipment 
purchases  and  O&M  repairs.  Western 
has  given  the  customers  breakdowns  of 
the  Jobs  Bill  funds  and  the  related  O&M 
expenses.  The  BuRec  did  not  make  any 
unnecessary  repairs  or  purchases. 

Annual  Expense  Deficits 

Power  customers  expressed  a  desire 
to  have  the  repayment  of  accumulatd 
annual  expense  deficits  pushed  out 
beyond  the  repayment  period  for  the 
project,  which  would  be  inconsistent 
with  the  policy  stated  in  RA  6120.2. 
Paragraphs  8c  (2)  and  (3)  state  that 
annual  expenses  are  to  be  paid  each 
year,  and  any  deficit  amount  not  paid  is 
accumulated  with  interest  and  must  be 
paid  before  revenues  are  available  for 
repayment  of  investment.  The  RGP  has 
accrued  $3,055,000  of  such  deficits,  and 
interest  on  this  deficit  during  FY  1983 
amounted  to  $143,025.  Annual  expenses 
have  first  call  on  operating  revenue,  and 
under  normal  circumstances  must  be 
paid  when  they  occur.  Deferring 
payment  of  the  deficits  beyond  the 
repayment  period  for  original  project 
investments  has  the  effect  of  extending 
the  payout  period.  Since  project  payout 
requirements  are  not  met,  the  suggestion 
was  not  considered  to  be  appropriate. 
The  PRS  establishing  revenue 
requirements  on  which  the  new  rates 
are  based,  inadvertently  applied  some 
revenues  to  repayment  of  investment 
prior  to  complete  repayment  of  the 
deficit.  This  inadvertent  revenue 
application  will  be  corrected  in  the  FY 
1984  PRS,  but  was  not  considered  to  be 
significant  enough  to  warrant  a  delay  in 
implementing  this  rate  adjustment. 

Methods  of  Calculating  Administrative 
and  General  Expenses 

Power  customers  requested  a 
clarification  on  the  methodology  used  to 
calculate  administrative  and  general 
expenses  (A&GE).  The  customers' 
concern  centers  on  the  high  A&GE  for 
1983  and  the  rate  at  which  A&GE  are 
increasing.  Western  provided  the 
customers  with  available  A&GE 
calculations.  The  BuRec  charges  were 
based  on  the  percentage  of  their  work 
that  was  done  for  the  project,  plus 
charges  for  specific  work  performed. 
Western  charges  were  based  on  a  flat 
rate  of  $20,000  for  FY  1980,  FY  1981,  and 
FY  1982.  FY  1983  charges  were  based  on 
direct  labor  hours  used. 

A&GE  are  proportionally  higher  in  a 
project  with  a  relatively  small 
investment  because  of  certain  base 
costs  that  occur  regardless  of  the  size  of 
the  project.  Western  thinks  the  A&GE 
are  justified.  These  expenses  have 
increased  due  to  expanded  work  on  the 


RGP  by  both  BuRec  and  Western  for 
automation  of  the  powerplant,  post-1989 
marketing  studies,  and  rate  adjustment 
studies  and  meetings.  In  addition,  better 
methods  of  keeping  track  of  actual  time 
expended  on  each  project  have  been 
established  which  have  resulted  in  a 
more  accurate  reflection  of  the  expenses 
that  should  be  charged  to  the  project. 

Automation  of  RGP  Powerplant 

The  power  customers  asked  general 
questions  about  the  automation  of  the 
powerplant.  such  as  when  will  it  be 
completed,  how  will  it  be  operated  when 
completed  and,  more  specifically,  how 
much  will  it  reduce  the  operating 
expenses  due  to  reduction  of  personnel 
costs.  The  customers  also  requested  that 
the  O&M  be  reduced  by  $70,000  after  FY 
1987  due  to  the  reduction  of  personnel 
resulting  from  the  automation. 

The  BuRec  informally  estimated  that 
they  will  realize  a  savings  of  that 
magnitude  through  reduction  of  from 
two  to  three  persons,  but  the  savings 
have  not  yet  been  reflected  in  BuRec 
budget  documents.  Western  has  not 
made  this  reduction  in  the  PRS  because: 
(1)  It  is  less  than  10  percent  of  the 
projected  O&M  and  could  easily  be 
within  the  margin  of  error  of  the 
estimate:  (2)  there  is  a  potential  for 
unforeseen  events  in  the  completion  of 
the  automation  which  is  still  3  years 
away  from  estimated  completion;  and 
(3)  the  BuRec  will  reflect  any  expected 
savings  in  their  budget  documents  when 
there  is  sufficient  assurance  they  will 
materialize,  which  in  turn  will  be 
cefiected  in  the  PRS. 

Increase  in  Project  Additions  and 
Replacements 

The  power  customers  requested 
further  categorization  of  plant  additions 
for  the  period  1981-1990  that  relates 
major  expenditures  with  the  purpose  of 
the  addition  and  an  itemization  of  the 
additions  to  the  project  that  were 
accelerated  due  to  the  Jobs  Bill.  They 
also  requested  that  the  total 
expenditures  accelerated  because  of  the 
jobs  Bill  (including  installation  and 
overhead  costs  that  will  be  capitalized) 
be  classified  in  a  manner  consistent 
with  the  categories  of  the  PRS,  and 
indicate  the  amount  and  year  in  which 
reductions  were  made,  if  any.  in 
estimates  of  future  expense  or 
investment  (by  PRS  category). 

Western  has  submitted  all  of  the 
above  information  that  is  available  to 
the  customers,  and  the  BuRec  intends  to 
maintain  records  in  the  future  that  will 
provide  this  type  of  information  in  more 
detail. 


Request  for  Change  in  Effective  Date 

Western  initially  proposed  April  1. 
1984,  as  the  effective  date  for  the 
proposed  rate  adjustment.  The  power 
customers  requested  that  the  effective 
date  of  the  proposed  increase  be 
delayed  until  September  1, 1984,  or  12 
months  after  the  second  step  of  the 
previous  rate  adjustment  to  permit  the 
second  phase  of  the  existing  rate 
schedule  to  actually  be  applied  for  one 
season. 

Western  concurs  that  this  is  a 
reasonable  request  and  has  set  the  first 
day  of  the  October  1984  billing  period  as 
the  effective  date  for  the  proposed  rate 
adjustment,  which  is  also  the  beginning 
of  the  winter  season.  The  customers  are 
aware  that  this  short  delay  resulted  in  a 
slight  increase  in  the  rate. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  and  section  D  of  the  DOE 
Guidelines  (45  FR  20693)  and  as 
amended  of  February  23, 1982  (47  FR 
7975),  Western  conducted  an 
environmental  evaluation  of  the  rate 
adjustment. 

DOE  guidelines  relate  the  size  of  the 
rate  increase  and  the  rate  of  inflation  to 
the  level  of  NEPA  documentation 
required.  The  Consumer  Price  Index 
(published  by  the  Department  of  Labor) 
was  used  to  determine  the  rate  of 
inflation  from  the  date  of  the  last  rate 
increase  to  the  planned  date  of  the  new 
increase.  That  rate  is  expected  to  be  9.8 
percent.  The  power  rate  increase  is  14.26 
percent.  However,  from  analysis  of 
residential  power  rates  of  RGP 
customers  and  the  effect  of  "passing 
through"  the  RGP  rate  increase,  it  was 
determined  that  the  effect  on  the 
ultimate  consumer  will  be 
approximately  a  .32-percent  increase  for 
Plains'  customers  and  approximately  a 
2.31-percenf  increase  for  customers  of  T 
orC. 

The  rate  increase  will  have  no  effect 
on  the  hydrologic  operation  of  the  Rio 
Grande  River.  Consequently,  there  will 
be  no  change  in  reservoir  fluctuations 
and  river  flows.  Air  quahty,  flora,  and 
fauna  will  not  be  affected,  nor  will  there 
be  any  effect  on  the  cultural  and/or 
recreational  resources  of  the  Rio  Grande 
River  Basin.  Since  the  RGP  rate  is  below 
the  cost  of  the  wholesale  or  self- 
generated  firm  capacity  and  energy  in 
the  RGP  market  area  or  any  other 
alternative  sources  of  energy,  it  is 
unlikely  that  either  of  the  customers  will 
switch  to  another  source  of  energy. 

Section  D  of  the  DOE  Guidelines 
states  that  the  level  of  documentation 
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required  under  NEPA  for  rale  increases 
which  exceed  the  rate  of  inflation  in  the 
period  since  the  last  increase  normally 
requires  the  preparation  of  an 
environmental  assessment.  However, 
based  on  the  above  and  consultation 
with  the  DOE  Office  of  Environmental 
Compliance,  Western  has  determined 
that  the  proposed  rate  adjustment  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  " 
environment  and;  therefore,  an 
environmental  assessment  is  not 
required.  This  determination  is  on  file  in 
Western's  offices. 

Request  for  Integration  of  Projects 

The  power  customers  requested  that 
the  RGP  be  integrated  with  other 
projects  in  the  Salt  Lake  City  Area 
(CRSP,  Collbran,  and  Provo  River 
Projects)  for  marketing  and  rate 
purposes.  This  is  a  topic  of 
consideration  in  the  development  of  the 
Salt  Lake  City  Area  Post-1989 
Marketing  Plan,  but  the  customers  are 
requesting  that  it  be  done  as  early  as 
1935,  if  possible.  Western  will  give  this 
request  consideration  in  the  proper 
forum,  but  it  is  not  an  issue  directly 
relevant  to  this  rate  adjustment. 

Executive  Order  12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  within  the  meaning  of 
the  criteria  of  section  1(b)  of  that  order 
In  addition.  Western  has  received  an 
exemption  from  sections  3.  4,  and  7  of 
Executive  Order  12291  and,  therefore, 
will  not  prepare  a  regulatory  impact 
statement. 

A  va; lability  of  Information 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  and  other  supporting 
material,  is  available  for  public  review 
in  the  Salt  Lake  City  Ared  Office, 
Western  Area  Power  Administration, 
433  East  200  South.  Suite  2,  Salt  Lake 
City,  Utah  84111;  Division  of  Marketing 
«nd  Rates.  Western  .^lea  I'o^ver 
Administration,  1627  Cole  Boulevard. 
Golden,  Colorado  80401;  and  Office  of 
Assistant  Adm.inislrator  fnr  W  ;;  hmgton 
Liaison,  Western  Area  Pow, : 
Administration,  Room  8G061.  Forrestal 
Building,  1000  Independence  .'^  venue, 
SW.,  Washington,  E),C.  20585. 

Submission  to  the  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  eiiect  on  an  interim  basis, 
together  with  supporting  documents, 
v-ill  be  sjbm  tied  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 
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Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  with  the  beginning  of  the 
October  1984  billing  penod.  Rate 
Schedules  RGP-F2  and  RGP-EEl  These 
rates  shall  remain  in  effect  pending  the 
FERC  confirmation  and  approval  of 
them  or  substitute  rates,  on  a  final  basis. 
or  until  they  are  superseded. 

Isijued  in  Wa-shington.  DC,  August  2fl  1964 
Danny  J.  Boggs. 
Deputy  Secretary. 

[Schedule  RGP-F2  (Supersede* Schedule 

RGP-Fll] 

Schedule  of  Rates  for  Wholesale  Firm 
Power  Service 

Effective 

Beginni.r.g  on  the  first  day  of  the 
October  1984  billing  period. 

.4  vailabie 

In  the  area  served  by  the  Rio  Grande 
Project. 

Applicable 

To  wholesale  power  customers  for 
general  power  ser\'ice  supplied  through 
one  meter  at  one  point  of  delivery. 

Character  and  Conditions  of  Service 

Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
points  and  voltages  established  by 
contract. 

Monthly  Rate 

Demand  Charge;  $6,545  per  kilowatt  of 
billing  demand. 

Energy  Charge;  15.45  mills  per 
kilowatthour  of  use. 

Billing  Demand;  The  billing  demand 
will  be  the  greater  of:  (1)  The  highest  30- 
minute  integrated  demand  measured 
during  the  m.onth  up  to,  but  not  in  excess 
of  the  delivery  obligation  under  the 
power  sales  contract,  or  (2)  the  contract 
rate  of  delivery. 

Adjustments 

For  transformer  losses:  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  co.mpensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  power  factor:  None.  The  customer 
will  normally  be  required  to  m.aintain  a 
power  factor  at  the  point  of  delivery  of 
between  95  percent  lagging  and  95 
percent  leading. 


[Schedule  RGP-EEl] 

Rate  Schedule  for  Excess  Nonfinn 
Winter  Season  Energy 

Effective 

Beginning  on  the  first  day  of  the 
October  1984  billing  period, 

A  vailabie 

In  the  area  served  by  the  Rio  Grande 
Project. 

Applicable 

To  Plains  Electric  Generation  and 
Transmission  Cooperative  under  the 
terms  of  Contract  .No.  14-06-500-1120 
dated  May  17.  1985,  as  amended,  and 
any  others  supplied  excess  winter 
season  energy  service 

Character  and  Conditions  of  Service 

Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
points  and  voltages  established  by 
contract. 

Monthly  Rate 

Energy  Charge;  22.00  mills  per 
kilowatthour  of  use. 

Adjustments 

For  transformer  Iossfs'  If  deliven,'  is 
made  at  transmission  voltage  but 
metered  on  the  low-voitage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract, 

For  power  factor:  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  95  percent  lagging  and  95 
percent  leading 

[FR  hoc  84-2351-.  Filed  9-^-M  ft  45  urn] 
BILLING  CODE  64$0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-470C2B  end  42050;  FPL-2065-31 

Chlorinatad  Benzenes;  PubJk:  Meeting 

agency:  Environmental  Protection 

.'\g''ncy  (EPA), 

OCTION:  Notice  of  P;.Ll)c  .Meeting, 

summary:  The  FPA  will  hold  a  public 
mieetirg  to  announce  and  discuss  .'s 
preliminary  findings  reanrding  the  need 
to  require  further  testing  of  the 
chlorinated  benzenes  under  section  4|a) 
of  the  Toxic  Substanres  Control  Act 
fTSC.A),  Specifically,  t*:p  Agency  will 
address  oncogenicity  tpcfing  of  1.2.4- 
trifhlorobenzene  (1.2,4-TCB)  and  health 
and  environmental  effects  testing  of 
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1.2,4,5-fetrachlorobenzene  (1,2,4.5-TCB) 
and  other  tetrachlorobenzene  isomers. 

DATE:  The  meeting  will  be  held  on 
Tuesday,  September  25. 1984,  from  9:30 
a.m.  to  noon. 

Meeting:  The  location  of  the  meeting 
will  be:  Rm.  S-355  WSM,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  D.C.  20460. 

FOB  FXiRTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  401  M  St.  SW., 
Washington,  D.C.  20460.  Toll  Free:  (800- 
424-9065),  In  Washington.  D.C:  (554- 
1404).  Outside  the  USA:  (Operator— 202- 
554-1404). 

COMMENTS:  Participants  are  invited,  but 
not  required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  materials  will  become 
part  of  EPA's  record  for  these  test  rule 
actions. 

Written  comments  should  bear  the 
document  control  numbers  [OPTS- 
47002B  if  addressing  health  concerns 
and  OPTS-42050  for  environmental 
concerns]  and  be  submitted  in  triplicate 
to:  TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-108.  401  M  St.  SW.. 
Washington.  D.C.  20460. 

SUPPLEMENTARY  INFORMATION:  EPA  will 
hold  a  public  meeting  to  discuss  the 
health  and  environmental  effects  testing 
needs  of  some  of  the  chlorinated 
benzenes. 

I.  Background 

In  the  Federal  Register  of  December  7, 
1983  (48  FR  54836).  EPA  issued  a  Federal 
Register  notice  that  proposed  an 
approach  for  determining  the  need  for 
1.2,4-trichlorobenzene  oncogenicity 
testing  based  on  test  data  soon  to  be 
received.  Also,  in  this  and  a  later 
Federal  Register  notice  (January  13, 
1984;  49  FR  1760),  the  Agency  requested 
information  and  comment  on  the 
production,  use.  chemical  fate,  and 
health  and  environmental  effects  of 
1.2,4.5-tetrachlorobenzene  and  other 
tetrachlorobenzene  isomers.  EPA 
announced  that  it  planned  to  hold  a 
pubhc  meeting  to  discuss  these  testing 
concerns. 

The  Agency  has  now  scheduled  a 
public  meeting  to  announce  its 
preliminary  findings  regarding  the  need 
to  require  oncogenicity  testing  of  1.2,4- 
TCB,  and  health  and  environmental 
effects  testing  of  1,2.4,5- 
tetrachlorobenzene  and  other 
tetrachlorobenzene  isomers.  Attendees 
wall  be  encouraged  to  comment  and 
discuss  EPA's  preliminary  findings  at 


that  time  or  present  their  comments  for 
consideration  by  that  Agency. 

The  Agency  will  transcribe  the 
meeting  and  will  include  the  written 
transcript  in  the  public  record  for  the 
chlorinated  benzenes  (i.e.,  docket 
numbers  OPTS-47002B  and  OPTS- 
42050). 

II.  Public  Record 

EPA  established  a  public  record  for 
these  test  rule  decisions  under  section  4 
of  TSCA  [docket  numbers  OPTS^7002B 
(health)  and  OPTS-^2050 
(environmental)].  At  this  time  EPA  is 
supplementing  these  records  with  one 
additional  piece  of  information. 

Health  Assessment  Document  for 
Chlorinated  Benzenes — Parts  1  and  2. 
External  Review  Draft  prepared  by 
EPA's  Office  of  Health  and 
Environmental  Assessment  of  the  Office 
of  Research  and  Development.  EPA- 
600/8-84-0154.  .^pril  1984. 

These  records,  which  include  the 
basic  information  considered  by  the 
Agency  in  developing  these  decisions, 
are  available  for  inspection  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday  except 
legal  holidays,  in  Rm.  E-107.  401  M  St. 
SW.,  Washington,  D.C.  20460.  The 
Agency  will  supplement  the  record  with 
additional  relevant  information  as  it  is 
received. 

(Pub.  L.  94-469.  Sec.  4.  90  Stat.  2003;  15  U.S.C. 
2601) 

Dated:  August  20. 1984. 
Don  R.  Clay. 

Director.  Office  of  Toxic  Substances. 

(FR  Doc  84-23502  Bled  9-S-84.  845  «m| 
BILLINQ  CODE  6Seo-S0-M 


(OW-FRL-2665-41 

Pretreatment  Implementation  Review 
Tasit  Force;  Open  Meeting 

August  29. 1984. 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Pretreatment  Implementation  Review 
Task  Force  (PIRT)  will  be  held  on 
September  24.  25  and  2b,  1984,  in 
Washington,  D.C.  On  September  24  the 
Task  Force  will  meet  as  separate 
subcommittees  at  the  Waterside  Mall, 
401  M  Street.  SW.  The  Technical 
Implementation  Subcommittee  will  meet 
from  10:30  a.m.  to  5:00  p.m.  in  Room 
2123.  The  Program  Development  and 
Approval  Subcommittee  will  meet  from 
1:00  p.m.  to  5:00  p.m.  in  Room  S-355.  The 
Reporting  and  Monitomg  Subcommittee 
will  meet  from  10:30  a.m.  to  5:00  p.m.  in 
Room  S-359.  The  agenda  for  the 
subcommittees  involves  the  completion 
of  work  begun  during  the  July  and 


August  subcommittee  meetings.  (See 
Federal  Register.  6/25/84,  p.  25904.) 
The  full  Task  Force  will  meet  on 
September  25  and  26  from  9:00  a.m.  to 
5:00  p.m.  each  day  in  The  Hall  of  States, 
Best  Western  Skyline  Inn,  South  Capitol 
and  I  Streets.  SW.  The  agenda  involves 
a  consideration  of  the  subcommittee 
reports  as  well  as  a  report  from  the 
Agency  concerning  its  assessment  and 
implementation  of  the  PIRT  Interim 
Report. 

Any  member  of  the  public  wishing  to 
make  comments  is  invited  to  submit 
them  in  writing  to  Mr.  Richard  Kinch  no 
later  than  October  1,  1984.  All  sessions 
will  be  open  to  the  public.  Any  member 
of  the  public  wishing  additional 
information  should  contact  Mr.  Richard 
Kinch  or  Dr.  Jerrv  Parker  (EN-336).  U.S. 
EPA,  401  M  Street.  SW.,  Washington. 
DC.  20460,  (202)  755-0750. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Jerry  Parker  (202)  755-O750, 

Dated:  August  28.  1984. 
Henry  L  Longest  II. 
Acting  Assistant  Ai^ministrator  for  Water 

|FR  Doc  84-23503  Filed  9-5-84:  8:45  am) 
BILLING  COOE  6S6O-S0-M 


FEDERAL  MARITIME  COMMISSION 

[ Docket  No.  S4-30] 

Inquiry  Concerning  Interpretation  of 
Section  18(a)(4)  of  the  Shipping  Act  of 
1984 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Inquiry. 


summary:  The  Federal  Maritime 
Commission  solicits  comment  on  the 
interpretation  to  be  given  to  the 
requirement  of  section  18(a)(4)  of  the 
Shipping  Act  of  1984  which  requires  the 
Commission  to  report  to  Congress  the 
"cost"  of  major  regulatory  proceedings. 
Specifically,  the  Commission  solicits 
comment  as  to  the  meaning  and  extent 
of  the  term  "cost." 

DATES:  Comments  (original  and  twenty 
copies)  on  or  before  October  9. 1984. 

ADDRESS:  Secretary.  Federal  Maritime 
Commission.  1100  L  Street.  NW., 
Washington.  D.C.  20573. 

FOR  FURTHER  INFORMATION  CONTACT: 

Secretary.  Federal  Maritime 
Commission.  1100  L  Street,  NW., 
Washington.  D.C.  20573,  (202)  523-5725. 
summary:  Section  18(a)(4)'  of  the 
Shipping  Act  of  1984  requires  the 


'  Sections  t8(a)(l).  18(a)(2)  and  18(a)(3)  of  the  Act 
may  be  the  subject  of  a  separate  proceeding. 
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Commission  to  collect  and  analyze  data 
on  ".  .  .  the  length  of  tine,  frequency, 
and  cost  of  major  types  of  regulatory 
proceedings.  .  .  ."  The  length  and 
frequency  of  proceedings  are,  of  course, 
readily  ascertainable  by  the 
Commission.  The  term  "major  regulatory 
proceeding"  will  be  defined  in  a  policy 
statement  to  be  issued  by  the 
Commission. 

There  remains  the  question  of  what 
constitutes  "cost."  The  term  obviously 
includes  costs  expended  by  the 
Commission  in  the  conduct  of  its 
proceedings,  e.g.,  salaries,  travel  and 
transcripts.  However,  it  is  not  clear 
whether  the  term  encompasses  costs  of 
all  parties  to  proceedings  before  the 
Commission.  For  example,  would  it 
include  attorneys'  fees,  travel  of 
witnesses,  etc? 

There  is  no  legislative  history  upon 
which  to  rely  to  resolve  this  question. 
Accordingly,  the  Commission  is 
soliciting  comments  on  the  following 
questions: 

1.  Does  the  term  "cost"  as  used  in 
section  18(a)(4)  of  the  Shipping  Act  of 
1984  encompass  costs  to  all  parties  to 
the  proceeding  or  just  costs  to  the 
Federal  Government? 

2.  If  the  answer  to  question  1.,  above, 
is  to  the  effect  that  the  term  "cost" 
applies  to  all  parties,  in  what  manner 
should  the  Commissjon  obtain  this  data? 

By  the  Commission. 
Francis  C.  Hurney, 
Secretary. 

(FR  Doc  84-23550  Filed  9-5-M,  8:45  am) 
BILXJNQ  CODE  6730-O1-M 


Independent  Ocean  Freight  Forwarder 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act.  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington,  DC.  20573. 
Cimpex  Ltda.  Co.,  8347  N.W.  36th  Street, 
Miami,  FL  33166.  Officers:  Melquised 
Martinez,  President,  Gilma  Forrero  de 
Martinez,  Vice  President,  Alfonso 
Rojas,  Treasurer,  Augustin  Goytisolo, 
Secretary. 
Sunrise  International  Co.,  Inc.,  155-06 
South  Conduit  Avenue,  Jamaica,  NY 
11434.  Officers:  Tahir  S.  Ashraf, 
President.  Sarah  Reynolds. 


Intrepid  Shipping  Corporation.  32 
Broadway,  Room,  1210.  New  York,  NY 
10004.  Officer:  Alex  Oshinsky. 
President. 

By  the  Federal  Maritime  Commission. 
Dated:  Augus;  31. 1984 
Francis  C.  Humey. 

Secretary. 

[FR  Doc  »*-2SS22  Fued  9-A-«4.  8:45  ami 
BILUNG  CODE  STSO-OI-W 


Ocean  Freight  Forwarder  License; 
Revocations 

.Notice  is  hereby  given  thai  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 


LcenM 
No. 


Name/addran 


Date  revoked 


2301 


2677 
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Umveraai     Ajr      freight,     loc       Aug  22.  19S4. 

0  b.a         untversal        Ocean 

Freignt      forwarde,-*.      7356 

N  w    ^^v  Streat,  Miami,  FL 

33126 
Maslor  Sltsping  Agency    Inc  .     Aug.  23.  1964 

170   Broaaway,   Suite   1010. 

New  VDrt.  NV  10038 
International    Service    Anoo-     Aug  25.  1964 

ate«.  inc    6960  Martm  Ove.  i 

Soda   L.   New  Oieana,   LA  I 

70126 
Halpenn  Shipoing  Co    mc   93  I  Aug^  28.  1964 

Nassau    Street.    Ne*    vqui, 

NY  10036.  i 


Robert  G.  Drew, 

Director  Bureau  of  Tariffs. 

[FR  Doc  84-23523  Fiipri  »-s-84:  8:45  am) 
BILUNO  COOC  e73»-01-M 


Notice  of  Agreement(s)  Flied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  .Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  HOC  L  Street, 
NW.,  Room  10325.  Inte.'-estpd  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-010420-001. 


Title:  American  Flag  Common  Carrier 
Charter  Agreement. 

Parties: 

.American  President  Lines,  Ltd. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service.  Inc. 

United  States  Lines.  Inc. 

Waterman  Steamship  Corporation 

Synopsis:  The  proposed  amendment 
would  expand  the  capacity-available 
chartering  under  the  agreement  tc  allow 
parties  to  reserve  or  dedicate  vessel 
capacity  for  charter  to  other  agreement 
parties,  extend  the  agreement 
indefinitely  and  eliminate  its  semi- 
a.-mual  reporting  requirement.  The 
amendment  would  also  make  other  non- 
substantive changes  in  wording  and 
organization. 

.Agreement  No.:  217-010635. 

Title:  Space  Charter  and  Sailing 
Agreement  by  and  Between  Compagnie 
Generale  Maritime,  Hapag-Lloyd  AG 
and  Intercontinental  Transport  (ICT) 
B.V 

Parties: 

Compagnie  Generale  Maritime 

Hapag-Lloyd  AG 

Intercontinental  Transport  (ICT)  B.V. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  cross  charter 
space  to  and  from  each  other  and  to 
agree  on  the  number  and  frequency  of 
saili.Tgs  in  the  trade  betv.'sen  United 
States  South  .Atlantic  and  Gulf  Ports  and 
ports  in  Europe  and  the  East  Coast  of 
.Mexico  including  inland  points  served 
via  such  ports.  The  proposed  agreement 
would  also  allow  the  interchange  of 
equipment  and  joint  terminal  and 
stevedoring  contracts. 

By  Order  of  the  Federal  Man  tune 
Commission. 

Dated:  August  31.  1984. 

Francis  C  Hurney. 

Secretary. 

[FR  Doc  84-Z3Sao  Filed  9-4-M.  845  am) 
BILUNO  CODC  (730-01-M 


FEDERAL  RESERVE  SYSTEM 

Northern  Necic  Banlcshares 
Corporation,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
§  225.14  of  tJib  Board's  Regulation  Y  (12 
CFR  225.14}  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company,  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1342(c)]. 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  27, 1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Northern  Neck  Banks  hares 
Corporation,  Warsaw,  Virginia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  suc^jessor  by  merger  to 
Northern  Neck  State  Bank,  Warsaw, 
Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.  Atlanta,  Georgia 
30303: 

1.  First  American  Bancshares,  Inc., 
New  Orleans,  Louisiana:  to  become  a 
bank  holding  company  by  acquiring 
95.07  percent  of  the  voting  shares  of 
American  Bank  &  Trust  Company.  New 
Orleans,  Louisiana. 

2.  First  National  Bankshares,  Inc., 
Houma,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  50 
percent  of  the  voting  shares  of  First 
American  Bancshares,  Inc..  New 
Orleans.  Louisiana. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Kentucky  National 
Corporation,  Louisville,  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of  the  Third  National  Bank  of  Ashland, 
Ashland,  Kentucky. 

2.  Meade  Bancorp,  Inc.,  Brandenburg, 
Kentucky:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Meade  County  Bank, 
Brandenburg,  Kentucky. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

\.  Allied  Bancshares,  Inc.,  Houston. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Alhed  Bank  Austin, 
Austin,  Texas,  a  de  novo  bank. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  30,  1984. 

James  McAfee, 

Assoc:ote  Secretary  of  the  Board. 

|FR  Doc  04-23536  Filed  »-&-M.  k4S  ami 
BILUNG  COOE  6210-01-11 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Property  Resources  Service 

(Wildlife  Order  155;  4-0-VA-624  DAE] 

Cape  Charles  Air  Force  Station  and 
Communications  Facility  Annex  and 
Family  Housing,  Northampton  County, 

I 

Transfer  of  Property 

Pursuant  to  section  2  of  the  Pub.  L. 
537,  80th  Congress,  approved  May  19, 
1948  (16  U.S.C.  667c),  notice  is  hereby 
given  that: 

1.  By  transfer  letter  from  the  General 
Serv'ices  Administration  dated  July  31, 
1984.  the  property,  consisting  of  162.15 
fee  acres  and  6.68  easement  acres 
improved  with  54  buildings  of  the 
Communications  Facility  Annex  and 
11.77  fee  acres  improved  with  27 
buildings  of  the  Family  Housing,  known 
as  the  Cape  Charles  Air  Force  Station, 
Northampton  County,  Virginia  (4-D- 
VA-624  D&E).  has  been  transferred  to 
the  Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service. 

2.  The  above  described  property  was 
conveyed  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  Pub.  L  80-537  (16 
U.S.C.  667b).  as  amended  by  Pub.  L  92- 
432. 

Dated:  August  20,  1984. 
Earl  E.  Jones, 

Acting  Commissioner 

(FT?  Doc.  S+'Zasi-'  Rled  9-5-84;  8;«  am] 
BILLINQ  CODE  S83»-M-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory 
Committees 

Correction 

In  FR  Doc.  84-20237,  begirming  on 
page  30798,  in  the  issue  of  Wednesday. 
August  1, 1984,  make  the  following 
corrections: 

1.  On  page  30799,  in  the  first  column, 
in  the  address  paragraph,  in  the  fourth 
line,  '•(HEN-32)"  should  read  "(HFN- 
32}". 


2.  Also  in  the  first  column,  in  the 
SUPPLEMEHTARV  INFORMATION  section, 
in  the  eleventh  line,  "allergic  or"  should 
read  "allergies  or". 

3.  On  page  30799,  in  the  second 
column,  the  FR  Doc.  number  should  read 
"84-20237". 

BILUNG  CODE  1S06-01-M 


(Docket  No.  84F-0246] 

Nuodex,  Inc.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing 
that  Nuodex,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  5- 

hydroxymethoxymethyl-l-aza-3,7- 
dioxabicyclo(3.3.0]octane,  5- 
hydroxymethyl-l-aza-3.7- 
dioxabicyclo(3.3.0)octane,  and  5- 
hydroxypoly[methyleneoxy]methyl-l- 
aza-3,7-dioxabicyclo[3.3.0]-octane  as  a 
microbicide  in  aqueous  mixtures  used  in 
the  manufacture  of  paper  and 
paperboard  that  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-344),  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington.  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  4B3799)  has  been  filed  by 
Nuodex,  Inc.,  Turner  Place.  P.O.  Box  365. 
Piscataway,  NJ  08854,  proposing  that 
§  176.170  (21  CFR  176.170)  components 
of  paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  be  amended  to 
provide  for  the  safe  use  of  5- 
hydroxymethoxymethyl-l-aza-3,7- 
dioxabicyclo[3.3.0]octane,  5- 
hydroxymethyl-l-aza-3,7- 
dioxabicyclo[3.3.0]octane,  5- 
hydroxypoly[methyleneoxy]methyl-l- 
aza-3,7-dioxabicyclo[3.3.0]-octane  as  a 
microbicide  in  aqueous  mixtures  used  in 
the  manufacture  of  paper  and 
paperboard  articles  that  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
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CFR  25.40(c)  (proposed  Dec.  11, 1979;  44 
FR  71742). 

Dated:  August  29. 1984. 

Taylor  M.  Quinn, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  84-234M  Filed  9-i-6*:  MS  amj 
BILUNQ  CODE  4160-01-11 

(Docket  No.  76N-0057;  OESI  1626) 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Certain 
Combination  Prescription  Drug 
Products  Containing  a  Xanthine 
Derivative;  Withdrawal  of  Approval 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  new  drug  applications 
(NDA's)  for  Amodrine  Tablets  and 
Phedorine  Tablets  and  declaring 
Asminyl  Tablets  unlawful.  FDA  is 
withdrawing  approval  because  there  is  a 
lack  of  substantial  evidence  that  these 
combination  drugs  are  effective  for 
controlling  bronchospastic  disorders. 
EFFECTIVE  DATE:  October  9. 1984. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with 
Docket  No.  76N-0057  and  reference 
number  DESI 1626  and  directed  to  the 
Division  of  Drug  Labeling  Compliance 
(HFN-310),  Center  for  Drugs  and 
Biologies,  Food  and  Drug 
Administration,  5640  Nicholson  Lane, 
Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margery  Erickson,  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  February  29, 1984  (49  FR  7454),  the 
Director  of  the  Center  for  Drugs  and 
Biologies  revoked  a  temporary 
exemption  for  the  three  drug  products 
described  below  which  permitted  these 
products  to  remain  on  the  market 
beyond  the  time  limits  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  The  notice  also  offered  an 
opportunity  to  request  a  hearing  on  a 
proposal  to  withdraw  approval  of  the 
NDA's  for  two  of  these  products  and 
declare  the  third  product  with  no 
approved  NDA  unlawful.  The  proposal 
was  based  on  the  lack  of  substantial 
evidence  that  these  combination  drugs 
are  effective  as  required  by  section 
505(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e))  and  21 
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CFR  314.111(a)(5)  and  300.50.  The  three 
products  are  as  follows: 

1.  Amodrine  Tablets  containing  100 
milligrams  (mg)  aminophylline,  8  mg 
phenobarbital,  and  25  mg  racephedrine 
hydrochloride  (NDA  2-384):  G.D.  Searle 
&  Co.,  P.O.  Box  5110,  Chicago,  IL  60080 
(Searle). 

2.  Phedorine  Tablets  (formerly 
Thephedrine  with  Phenobarbital) 
containing  130  mg  theophylline,  3  mg 
phenobarbital,  and  24  mg  ephedrine 
hydrochloride  (NDA  1-626);  Cooper 
Laboratories,  Inc.,  2900  North  17th  St., 
Philadelphia.  PA  19132  (Cooper). 

3.  Asminyl  Tablets  containing  2  grains 
(gr)  theophylline,  8  mg  sodium 
phenobarbital,  and  Vi  gr  ephedrine 
sulfate  (no  NDA);  O'Neal,  Jones  & 
Feldman,  Inc.,  2510  Metro  Blvd., 
Maryland  Heights,  MO  63043  (O'Neal). 

Searle,  Cooper,  and  O'.Neal  did  not 
submit  a  hearing  request  for  these  three 
products.  Failure  to  file  an  appearance 
and  request  a  hearing  constitutes  a 
waiver  of  the  opportunity  for  a  hearing. 
Accordingly,  FDA  is  now  withdrawing 
approval  of  NDA  2-384  for  Amodrine 
Tablets  and  NDA  1-626  for  Phedorine 
Tablets  and  declaring  Asminyl  Tablets 
unlawful. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  products 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  new  drug  applications 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  This  notice  does  not  apply, 
however,  to  those  products  that  are  the 
subjects  of  hearing  requests  submitted 
in  accordance  with  the  February  29, 1984 
notice.  These  hearing  requests  may  be 
the  subject  of  future  Federal  Register 
notices.  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authority  delegated  to 
him  (21  CFR  5.82).  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  products, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the 
combination  products  named  above  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  2-384  for 
Amodrine  Tablets  and  NDA  1-626  for 


Phedorine  Tablets  and  all  their 
amendments  and  supplements  is 
withdrawn,  and  Asminyl  Tablets  is 
hereby  declared  unlawful.  The  effective 
date  of  this  announcement  is  October  9. 
1984.  Shipment  in  interstate  commerce 
of  the  products  above  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application  will  then  be  unlawful. 

Dated;  August  29. 1984. 
Harry  M.  Meyer,  |r.. 
Director,  Center  for  Drugs  and  Biologies. 

|FR  Dot  b*-Zi*g7  Fil«!  9-i-M.  8:45  «ffl) 
BtLUNQ  CODE  41«M)1-M 

Health  Care  Rnancing  Administration 

Medicaid  Program;  Notice  of  Hearing: 
Reconsideration  of  Disapproval  of 
Three  Mississippi  State  Plan 
Amendments 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice  of  Hearing. 


SUMMARY:  This  notice  announces  an 
administrative  hearing  on  October  16, 
1984  in  Atlanta,  Georgia,  to  reconsider 
our  decision  to  disapprove  Mississippi 
State  Plan  Amendments  84-6,  84-7  and 
84-8. 

DATE:  Closing  Date:  Requests  to 
participate  in  the  hearing  as  a  party 
must  be  received  by  September  21,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk,  Hearings  Staff,  Bureau  of 
Eligibility.  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207,  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  three  Mississippi  State  Plan 
Amendments. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  heanng  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
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in  accordance  with  the  requiremeixtg^ 
contained  in  45  CFR. 213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins,  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(l]. 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Mississippi's  request  to  eliminate 
Medicaid  coverage  of  SNF  and  ICF  care 
for  one  day  each  full  calendar  month  for 
each  recipient  is  in  violation  of 
Medicaid  regulations  at  42  CFR 
440.230(b).  The  amendments  would 
apply  to  skilled  nursing  facility  (SNF) 
services  for  patients  age  21  and  older. 
SNT  services  for  patients  under  21  years 
of  age  and  intermediate  care  facility 
(ICF)  services.  Under  these 
amendments,  when  a  patient  is  in  a  SNF 
or  ICF  for  an  entire  calendar  month,  the 
State  would  eUminate  coverage  of  the 
patient's  last  day  of  care  for  that  month. 
Medicaid  coverage  would  be  limited  to 
one  day  less  than  the  number  of  days  in 
each  full  calendar  month. 

Regulations  at  42  CFR  440.230(b) 
require  that  each  service  be  "sufficient 
in  amount,  duration  and  scope  to 
reasonably  achieve  its  purpose."  This 
requirement  prohibits  States  from 
imposing  limitations  on  a  covered 
service  before  it  has  been  provided  in 
sufficient  amount,  duration  and  scope  to 
reasonably  achieve  its  purpose.  In  order 
to  be  sufficient,  the  number  of  covered 
days  must  meet  the  full  needs  of  most 
Medicaid  SNF  or  ICF  recipients. 
Recipients  requiring  SNF  or  ICF  services 
usually  need  the  benefit  continuously  for 
an  extended  period  of  time.  By  allowing 
the  State  to  limit  the  number  of  covered 
days  after  providing  a  patient  with  SNF 
-or  ICF  services  for  only  one  calendar 
month,  the  proposal  weuld  permit  the 
State  to  restrict  coverage  before 
providino^e  service  in  sufficient 
amount,  aura  tion  and  scope  to 
reasonably  achieve  its  purpose  for  most 
patients.  Therefore.  HCFA  has 
determined  that  the  proposed 
amendment  would  be  in  violaton  of  the 
comparability  of  services  requirement  in 
Medicaid  regulations  at  42  CFR  440.240. 

The  notice  to  Mississippi  announcing 
an  administrative  hearing  to  reconsider 
our  disapproval  of  its  State  Plan 
Amendments  reads  as  follows: 

Mr.  B.  F.  Simmons, 

Director.  Mississippi  Medicaid  Commission. 
P.O.  Box  18786.  Jackson.  MS 
Dear  Mr.  Simmons:  This  is  to  advise  you 
that  your  request  for  reconsideration  of 
Mississippi  Slate  Plan  Amendments  84-6,  84- 
7.  and  84-8  was  received  on  August  7, 1984. 


You  have  requested  a  reconsideration  of 
whether  these  pl.in  amendments  conform  to 
the  raquirements  for  approval  under  the 
Social  Security  Act  and  pertinent  Federal 
regulations. 

1  am  scheduling  a  hearing  on  your  request 
to  be  held  on  October  16, 1984.  at  10  a.m..  in 
the  5th  Floor  Conference  Room.  101  Marietta 
Tower  Spnng  and  Marietta  Streets,  Atlanta, 
Georgia.  If  this  date  is  not  acceptable,  we 
would  be  glad  to  set  another  that  is  mutually 
agreeable  to  the  parties. 

I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessar>' 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  594-8261. 

Sincerely  yours, 
Caroiyne  K.  Davis, 
Ph.D. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program) 

Dated:  August  31, 1984. 
Caroiyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA)  (Federal 
Register,  Vol.  46,  No.  223,  pp.  56911- 
56934,  dated  Thursday,  November  19, 
1981,  Federal  Register,  Vol.  48.  No.  3.  pp. 
512-518.  dated  Wednesday,  January  5, 
1983,  Federal  Register,  Vol.  48,  No.  198, 
pp.  46434-46448.  dated  Wednesday, 
October  12, 1983,  and  Federal  Register, 
Vol.  49.  pp.  28112-28122,  dated  Tuesday, 
July  10. 1984)  is  amended  to  reflect  the 
organizational  changes  described  below; 

•  Abolish  the  Office  of  Management 
Services  (OMS)  including  the  Offices' 
three  subordinate  divisions. 

All  organizational  changes  shown 
below  are  within  the  Office  of 
Management  and  Budget,  Office  of  the 
Associate  Administrator  for 
Management  and  Support  Services, 

•  Abolish  the  Office  of  Human 
Resources  and  Administrative  Services 
(OHRAS)  including  the  Offices'  four 
subordinate  divisions. 

•  Abolish  the  Performance 
Management  Staff  (PMSJ. 


•  Establish  the  Office  of  Management 
and  Human  Resources  (OMHR),  OMHR 
will  be  organizationally  structured  with 
two  divisions,  the  Division  of  Personnel 
and  the  Division  of  Management, 
Organizational  Analysis,  and  Planning. 
Functions  formerly  assigned  to  the 
abolished  OMS,  OHRAS,  and  PMS  are 
transferred  to  OMHR. 

•  Establish  the  Office  of 
Administrative  Services  (OAS),  OAS 
will  also  be  structured  with  two 
divisions,  the  Division  of  General 
Services  and  the  Division  of 
Procurement  Services,  Both  divisions 
are  responsible  for  functions  formally 
assigned  to  the  abolished  OHRAS. 

Functional  statements  have  been 
changed  to  reflect  the  changes  noted 
above. 

The  specific  amendments  to  the 
Federal  Register  are  as  follows: 

•  Section  FH.20.The  Office  of  the 
Associate  Administrator  for 
Management  and  Support  Services  (FH) 
(Functions)  is  amended  by  the  following 
actions: 

•  Section  FH.20.A.  Office  of 
Management  and  Budget  (FHA)  is 
amended  by  deleting  Section  FH.20.A.1. 
Performance  Management  Staff  (FHA- 
1).  including  the  organizational  title, 
functional  statement,  and  administrative 
code,  in  its  entirety. 

•  Section  FH.20.A.1.  will  then  be 
retitled  Office  of  Management  and 
Human  Resources  (FHA4),  The 
organizational  titles,  functional 
statements,  and  administrative  codes  for 
the  new  office  and  subordinate  divisions 
are  presented  below: 

1.  Office  of  Management  and  Human 
Resources  (FHA4) 

Provides  HCFA-wide  policy  direction, 
coordination,  and  control  in  the  areas  of 
personnel,  performance  management, 
management  planning,  management 
analysis,  management  evaluation, 
paperwork  reduction,  and  public-use 
data  collection.  Develops  and 
promulgates  HCFA  policy  in  these 
functional  areas  and  executes  these 
policies  throughout  HCFA. 

a.  Division  of  Personnel  (FHA41) 

Provides  services,  leadership, 
direction,  and  control  with  respect  to 
personnel  and  related  services  within 
HCFA,  Serves  as  the  principle  advisor  to 
the  Director  of  the  Office  of 
Management  and  Budget  on  the 
operation  of  HCFA's  personnel  system, 
including  recruitment  and  placement, 
position  classification,  personnel 
management  evaluation,  performance 
appraisal,  employee  development  and 
training,  employee  relations,  and  labor 
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relations.  Administers  the  Agency 
special  emphasis  placement  and 
executive  personnel  programs.  Serves  in 
a  leadership  role  in  providing 
authoritative  advice  and  assistance  to 
management  officials  in  carrying  out 
their  position  management 
responsibilities.  Provides  for  an 
employee  counseling  service  for 
employees  in  HCFA  central  office. 

b.  Division  of  Management, 
Organizational  Analysis,  and  Planning 
(FHA42) 

Provides  services,  policy  direction, 
and  coordmation  with  respect  to 
HCFA's  management  program,  including 
the  planning  and  execution  of 
management  planning  and  analysis, 
management  processes,  workplanning, 
organizational  analysis,  position 
management,  management  control 
systems,  consultant  contracting, 
Commercial-Industrial  activities, 
paperwork  reduction,  clearance  of 
public  use  data  collections.  Develops 
HCFA  policy  in  these  areas  and  assures 
the  implementation  of  these  policies 
throughout  HCFA. 

•  Section  FH,20.A  Office  of 
Management  and  Budget  (FHA)  is 
amended  by  deleting  section  FH.20.A.3. 
Office  of  Management  Services, 
including  organizational  titles, 
functional  statements,  and 
administrative  codes,  in  their  entirety. 
The  deletion  of  this  office  includes 
deleting  the  three  subordinate  divisions 
in  their  entirety;  Division  of 
Management  Analysis  and  Review 
(FHA21),  Division  of  Organizational 
Analysis  (FHA22),  and  Division  of 
Public  Information  Collection  (FHA23). 

Section  FH.20.A.3.  will  then  be  retitled 
Office  of  Administrative  Services 
(FHAS).  The  organizational  titles, 
functional  statements,  and 
administrative  codes  for  the  new  office 
and  subordinate  divisions  are  presented 
below: 

3.  Office  of  Administrative  Services 
(FHAS) 

Provides  services,  policy  direction, 
coordination,  and  broad  operational 
control  of  HCFA's  voice 
telecommunication  policies, 
administrative  services,  printing  and 
distribution  services,  records  and  mail 
services,  telecommunications  services, 
procurement  (excluding  Medicare 
contractors  and  Medicaid  State 
Agencies),  facilities  management,  and 
related  support  services.  Develops  and 
promulgates  HCFA-Side  policy  for  these 
areas,  and  coordinates  with  the  Biu-eau 
of  Data  Management  and  Strategy 
(BDMS)  on  the  relationship  of  voice  and 
data  telecommunication  policies. 
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a.  Divison  of  General  Services  (FHA51) 
Provides  direct  ser\ice  and 

establishes  policy  for  other  HCFA 
components  with  respect  to  facilities 
and  property  management,  supply, 
security  and  personal  services,  including 
space  acquisition,  management,  and 
maintenance:  conference  facilities: 
occupational  safety  and  health; 
emergency  preparedness  planning; 
parking;  and  other  activities  related  to 
environmental  and  health  matters. 
Provides  or  secures  labor,  warehouse, 
shipping,  moving  services,  equipment 
loans,  machine  repairs,  rentals,  etc. 
Develop  comprehensive  budget 
estimates  for  and  management  of 
centralized  facilities  managfiment  funds. 
Provides  general  administrative  support 
to  Washington,  D.C.  components. 
Provides  service,  leadership,  direction, 
and  control  of  HCFA's  publications, 
printing,  records  management  mail 
management  and  services,  library 
services,  forms  management,  in-house 
graphic,  reprographics,  and 
telecommunications  and  the  operation 
of  the  Baltimore  teleconferencing  room. 
Responsible  for  the  direction,  control, 
and  maintenance  of  centralized 
publications,  including  storage, 
distribution,  printing  and  reproduction 
of  publications;  processing,  control,  and 
distribution  of  incoming  and  outgoing 
mail.  Manages  the  national  Medicare 
forms  printing  and  distribution  program. 

b.  Division  of  Procurement  Ser\'ices 
(FHA52) 

Provides  procurement  services  for 
other  HCFA  components  including 
project  grant,  contract,  and  small 
purchase  solicitation,  award,  and 
administration;  cost  and  advisor>' 
function;  and  procurement-related 
training.  Monitors  annual  HCFA 
contract  plan  and  prepares  and  submits 
required  reports.  Solicits,  negotiates, 
analyzes,  and  coordinates  proposal 
evaluation  and  prepares  and  awards 
contracts.  Provides  HCFA  cost  advisory 
and  audit  services  on  pre-award  and 
post-award  grant  and  procurement 
actions  to  ensure  conformance  to  legal 
and  regulatory  requirements.  Performs 
all  HCFA  cost/price  analysis  and 
evaluation  required  for  the  review, 
negotiation,  award  administration,  and 
close-out  of  grants  and  contracts. 
Provides  field  audit  capability  during  the 
pre-award  and  close-out  phases  on 
contract  and  grant  activities. 
Coordinates  and  acts  as  liaison  wnth 
Defense  Contract  Audit  Agency. 
Department  of  Health  and  Human 
Services  (HHS)  Audit  Agency.  Office  of 
the  General  Counsel,  and  other  HHS 
offices  and  agencies  to  obtain  required 


audit  support  and  resolution. 
Coordinates  and/or  conducts  training 
for  contract  and  grant  personnel  and 
project  officers  in  HCFA  components. 

•  Section  FH.20.A.  Office  of 
Management  and  Budget  is  amended  by 
deletmg  Section  FH.20.A.4.  Office  of 
Human  Resources  and  Administrative 
Services  (FHAS),  including 
organizational  titles,  functional 
statements,  and  administrative  codes,  in 
their  entirety.  The  deletion  of  this  office 
includes  deleting  the  four  subordinate 
divisons  in  their  entirety;  Division  of 
Human  Resources  (FHA31).  Division  of 
Procurement  Service8fFHA32),  Divison 
of  General  Services  (FHA33).  and 
Division  of  Communication  Services 
(FHA34).  There  will  be  no  replacement 
for  Section  FH.20.A.4. 

The  revised  numerical  order  and 
organizational  title  designation  for  the 
office  structure  under  Section  FH.20.A. 
Office  of  Management  and  Budget  is  as 
follows: 

1.FH.20.A.1.  Office  of  Management  and 

Human  Resources 
2.FH.20.A.2.  Office  of  Financial 

Management  Servnces  (no  change) 
3.FH.20.A.3.  Office  of  Administrative 

Services 

Dated:  .August  24,  1964. 

Carolyne  K.  Davis,  Ph.D., 

Administrator,  Health  Care  Financing 
Administration. 
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statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Sections  F.30.,  40.,  50.,  60.,  and  70.  of 
the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
of  the  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA)  (42  YK  57351. 
November  2, 1977  and  43  FR  26350,  June 
19, 1978)  are  hereby  replaced  by  these 
new  Sections,  which  update  the 
delegations  of  authonty  to  the 
Administrator,  HCFA.  and  the  HCFA 
Order  of  Succession.  TTiese  revisions  are 
necessary  to  reflect  changes  in  the 
statutes  which  have  obsoleted  various 
provisions  in  the  current  sections  F.30. 
thru  60.,  as  well  as  to  add  new 
authorities  that  have  been  delegated. 
The  new  authorities,  for  example, 
include:  authority  periaining  to  tne 
licensure  of  clinical  laboratories 
engaged  in  interstate  commerce; 
i-^uthority  to  conduct  demonstration 
projects  for  the  training  and  employment 
of  eligible  AFDC  recipients  as  home 
health  aides;  authonty  to  make 
disallowance,  penalty,  and  waiver 
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determinations  under  the  Medicaid 
Quality  Control  system;  authority  to 
determine  that  an  organization  is  an 
alternative  health  maintenance 
organization;  and  authority  to  conduct 
demonstration  of  physician-directed 
clinics  in  urban  medically  uderserved 
areas.  Also,  references  to  fraud  and 
abuse  activities  which  have  been 
transferred  to  the  Office  of  the  Inspector 
General  have  been  deleted.  Any 
previous  actions  taken  which  are 
consistent  with  the  delegations 
contained  herein  are  hereby  affirmed 
and  ratified.  The  Order  of  Succession 
[F.70.)  is  being  updated  to  reflect 
HCFA's  current  organizational  structure. 
The  new  Sections  read  as  follows: 

F.30.  Delegations  of  Authority 

Except  as  provided  in  Sections  AA.3., 
F.40..  and  F.50.  of  this  Statement,  the 
Administrator.  Health  Care  Financing 
Administration,  shall  exercise: 

A.  The  authority  vested  in  the 
Secretary  under  sections  226  and  226A 
of  the  Social  Security  Act  (42  U.S.C.  426 
and  426-1)  pertaining  to  the 
determination  of  entitlement  to  hospital 
insurance  benefits,  and  in  the  case  of 
certain  individuals  medically 
determined  to  have  End-Stage  Renal 
Disease,  to  the  determination  of 
entitlement  to  supplementary  medical 
insurance  benefits. 

B.  The  authority  vested  in  the 
Secretary  under  Title  VII  of  the  Social 
Security  Act  (42  U.S.C.  902  et  seq.) 
insofar  as  such  title  pertains  to  the 
Mission  of  the  Health  Care  Financing 
Administration,  as  described  in  section 
F.OO.  of  this  Statement. 

C.  The  authority  vested  in  the 
Secretary  under  Part  A  of  Title  XI  of  the 
Social  Security  Act  (42  U.SC.  1301  et 
seq.)  insofar  as  such  provisions  pertain 
to  the  Mission  of  the  Health  Care 
Financing  Administration,  as  described 
in  section  F.OO.  of  this  Statement 
including,  but  not  limited  to: 

1.  The  authority  under  section  1106  (42 
U.S.C.  1306)  pertaining  to  disclosure  of 
information. 

2.  The  authority  under  section  1110  (42 
U.S.C.  1310)  to  make  grants  to  States 
and  pubUc  and  private  nonprofit 
organizations  and  agencies  for  payment 
of  part  of  the  cost  of  research  and 
demonstration  projects  as  they  pertain 
to  the  Mission  of  the  Health  Care 
Financing  Administration,  as  described 
in  sBetion  F.OO.  of  this  Statement,  and  to 
enter  into  agreements  with  States  and 
public  and  other  organizations  and 
agencies  for  the  conduct  of  research  or 
demonstration  projects  relating  to  such 
matters.  (See  also  F.40.3.a.) 

3.  The  authority  under  section  1112  (42 
U.S.C.  1312)  to  develop  guides  and 


recommend  standards  regarding  the 
level,  content,  and  quality  of  general 
medical  care  and  services  for  the  use  of 
the  States  in  evaluating  and  improving 
public  assistance  medical  care  programs 
and  the  State  programs  of  medical 
assistance. 

4.  The  authority  under  section  1115  (42 
U.S.C.  1315)  to  approve  and  make  grants 
for  experimental,  pilot,  or  demonstration 
projects  as  they  pertain  to  the  Mission 
of  the  Health  Care  Financing 
Administration,  as  described  in  section 
F.OO.  of  this  Statement,  to  waive 
compliance  with  any  of  the 
requirements  of  section  1902  (42  U.S.C. 
1396a)  to  the  extent  and  for  the  period 
he  or  she  finds  necessary  to  enable  a 
State  or  States  to  carry  out  such 
projects,  and  to  specify  the  extent  of  and 
the  period  during  which  costs  of  such 
projects  which  would  not  otherwise  be 
included  as  expenditures  under  section 
1903  (42  U.S.C.  1396b),  shall  be  regarded 
as  expenditures  under  the  State's  or 
States'  Title  XIX  plan(s)  or  for  the 
administration  of  such  plan(s).  (See  also 
F.40.3.a.) 

5.  The  authority  under  section  1116 
(a),  (b).  and  (c)  (42  U.S.C.  1316  (a),  (b), 
and  (c))  to  approve  or  disapprove 
(subject  to  the  limitations  contained  at 
F.50.3.a.)  State  plans  or  amendments 
thereto  under  Title  XI^. 

6.  The  authority  under  section  1121  (42 
U.S.C.  1320a)  pertaining  to  uniform 
reporting  systems  for  health  services 
facilities  and  organizations. 

7.  The  authority  under  sections  1122 
(d)  and  (e)  (42  U.S.C.  1320a-l  (d)  and  (e)) 
to  identify  and  deny  payment  of  those 
amounts  to  be  excluded  from 
reimbursement  to  health  care  facilities 
under  Titles  XVIII  and  XIX  when  such 
exclusions  have  been  found  necessary 
under  section  1122. 

8.  The  authority  under  section  1122(f) 
(42  U.S.C.  1320a-l(f))  to  reconsider 
determinations  made  under  sections 
1122  (d)  and  (e)  (see  also  regulations  at 
42  CFR  405.1890). 

9.  The  authority  under  section  1123  (42 
U.S.C.  1320a-2)  to  develop  and  conduct 
a  program  for  determining  qualifications 
for  certain  health  care  personnel.  (See 
also  F.SO.l.a.) 

10.  The  authority  under  section  1124 
(42  U.S.C.  1320a-3)  pertaining  to 
disclosure  of  ownership  and  related 
information  by  providers,  carriers, 
intermediaries,  and  similar 
organizations  as  it  pertains  to  the 
Mission  of  the  Health  Care  Financing 
Administration,  as  described  in  section 
F.OO.  of  this  Statement. 

11.  The  authority  under  section  1126 
(42  U.S.C.  1320a-5)  pertaining  to 
disclosure  by  institutions,  organizations, 
and  agencies  of  owners  and  certain 


other  individuals  who  have  been 
convicted  of  certain  offenses. 

12.  The  authority  under  section 
1129(a)  (42  U.S.C.  1320a-8(a))  to  require 
coordinated  audits  and  authority  to 
reduce  payments  otherwise  due  under 
Title  XIX  to  States  that  decline  to 
participate  in  coordinated  audits. 

13.  The  authority  under  section 
1131(a)(1)(C)  (42  U.S.C.  1320b-l(a)(l)(C)) 
to  transmit  Part  A  entitlement 
information  regarding  deferred  vested 
benefits  (see  also  F.SO.l.d.). 

14.  The  authority  under  section  1132 
(42  U.S.C.  1320b-2)  which  prescribes  the 
period  during  which  States  may  submit 
claims  for  Federal  payments  and  which 
permits  late  claims  to  be  paid,  as  it 
pertains  to  the  Mission  of  the  Health 
Care  Financing  Administration,  as 
described  in  section  F.OO.  of  this 
Statement. 

15.  The  authority  under  section  1134 
(42  U.S.C.  1320b-^)  pertaining  to 
determinations  of  whether  gifts  to 
nonprofit  hospitals  are  to  be  deducted 
from  the  operating  costs  of  such 
hospitals. 

D.  The  authority  vested  in  the 
Secretary  under  Part  B  of  Title  XI  of  the 
Social  Security  Act  (42  U.S.C.  1320c  et 
seq.)  and  in  section  150  of  Pub.  L.  97-248 
(42  U.S.C.  1320c  note)  to  administer  the 
Professional  Standards  Review  program 
and  the  Utilization  and  Quality  Control 
Peer  Review  program. 

E.  The  authority  vested  in  the 
Secretary  under  Title  XVUI  of  the  Social 
Security  Act  (42  U.S.C.  1395  et  seq.). 

F.  The  authority  vested  in  the 
Secretary  under  section  103  of  Pub.  L. 
89-97  (42  U.S.C.  426a)  pertaining  to  the 
transitional  provision  concerning  the 
eligibility  of  certain  individuals 
otherwise  uninsured  to  become  entitled 
to  hospital  insurance  benefits  (Part  A  of 
the  Medicare  program). 

G.  The  authority  vested  in  the 
Secretary  under  section  104(b)(1)  of  Pub. 
L  89-97  (42  U.S.C.  13951  note)  pertaining 
to  the  suspension  of  payments  of 
Supplementary  Medical  Insurance 
benefits  under  Part  B  of  Title  XVIII  of 
the  Social  Security  Act.  otherwise 
payable  to  or  on  behalf  of  individuals 
whose  benefits  under  Title  II  of  the 
Social  Security  Act  are  suspended  by 
reason  of  section  202(t)  of  that  Act  (42 
U.S.C.  402(t)). 

H.  The  authority  vested  in  the 
Secretary  under  section  104(b)(2)  of  Pub. 
L.  89-97  (42  U.S.C.  1395o  note)  pertaining 
to  the  denial  of  enrollment  under  Title 
XVIII  of  the  Social  Security  Act  to 
individuals  convicted  of  certain 
subversive  activities. 

I.  The  authority  to  conduct 
experiments  and  demonstration  projects 
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and  authority  to  waive  compliance  with 
the  requirements  of  Title  XVIIl  and  XIX 
of  the  Social  Security  Act,  under  section 
402  of  the  Social  Security  Amendments 
of  1967  (Pub.  L  90-248,  as  amended  by 
section  222(b)  of  Pub.  L.  92-603,  and  as 
subsequently  amended],  under  sections 
222(a)  and  245  of  Pub.  L.  92-603,  and 
under  section  3  of  Pub.  L.  95-210.  as  they 
pertain  to  Titles  XVUI  and  XIX  of  the 
Social  Security  Act.  (42  U.S.C.  1395b-l. 
1395b-l  note,  1395x  note.)  (See  also 
F.40.3.a.) 

J.  The  authority  in  section  21(b)  of 
Pub.  L  95-142  (42  U.S.C.  1395x  note), 
and  in  section  8(c)  of  Pub.  L.  95-292  (42 
U.S.C.  1396d  note)  to  define  those  costs 
which  may  be  charged  to  the  personal 
funds  of  patients  in  skilled  nursing 
facilities  or  intermediate  care  facilities 
who  are  individuals  receiving  benefits 
under  Title  XVUI,  or  medical  assistance 
under  a  State  plan  approved  under  Title 
XIX  of  the  Social  Security  Act,  and 
authority  to  define  those  costs  which  are 
to  be  included  in  the  reasonable  cost  or 
reasonable  charges  for  extended  care 
services,  skilled  nursing  services,  and 
intermeidate  care  facility  services,  as 
determined  under  the  appropriate 
provisions  of  such  Titles. 

K.  The  authority  vested  in  the 
Secretary  under  Title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396  et  seq.). 

L.  The  authority  to  administer  the 
Maximum  Allowable  Costs  of  Drugs 
Program  for  the  Department,  including 
responsibility  for  administrative  support 
to  the  Pharmaceutical  Reimbursement 
Board.  (See  also  F  50.4. a.) 

M.  The  authority  vested  in  the 
Secretary  under  the  Federal  Claims 
Collection  Act  (31  U.S.C.  3711)  to  collect 
claims  in  any  amount;  to  compromise, 
suspend,  or  terminate  collection  action 
on  claims  of  $20,000  or  less,  exclusive  of 
interest:  and  to  refer  ciaims  to  the 
General  Accounting  Office  or  the 
Department  of  Justice  for  further 
collection  action,  insofar  as  such 
authority  pertains  to  the  Mission  of  the 
Health  Care  Financing  Administration, 
as  described  in  section  F.OO.  of  this 
Statement. 

N.  The  authority  vested  in  the 
Secretary  under  section  7(c)(2)  of  the 
Railroad  Retirement  Act  of  1374  (45 
U.S.C.  23lf(cl{21)  to  certify  to  the 
Secretary  of  the  Treasurv  amounts  to  be 
transferred  to  or  subtracted  from  the 
Railroad  Retirement  Account  from  the 
Federal  Hospital  Insurance  Trust  Fund 
for  the  purpose  of  equalizing  the 
proportion  of  funds  used  from  that  Trust 
Fund  and  the  Railroad  Retirement 
Account  to  pay  benefits  to  certain 
individuals  who  have  completed  less 
than  10  years  of  service  under  the 
Railroad  Retirement  Act. 


O.  The  authority  vested  in  the 
Secretary  under  section  7(d)(5)  of  the 
Railroad  Retirement  Act  of  1974  (45 
U.S.C,  231f(d)(5))  to  exchange  with  the 
Railroad  Retirement  Board  such 
information,  records,  and  documents  as 
may  be  necessary  to  the  administration 
of  the  Railroad  Retirement  Act  (45 
U.S.C.  231  et  seq). 

P.  The  authority  vested  in  the 
Secretary  under  section  353  of  the  Public 
Health  Service  Act  (42  U.S.C.  263a) 
pertaining  to  the  licensure  of  chmcal 
laboratories  in  interstate  commerce. 
[See  also  F.50.5.a.) 

Q.  The  authonty  under  section  1526  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300m-5)  to  provide  grants  to  State 
agencies  to  demonstrate  the 
effectiveness  of  having  the  States 
reguldte  rates  for  the  provision  of  health 
care,  and  the  authority  under  section 
1533(d)  of  that  Act  (42  U.S.C  300n-2)  to 
establish  various  uniform  systems  for 
institutional  providers  of  health  care, 
and  the  authority  under  Section  1533(a] 
of  that  Act  (42  U.S.C.  300n-2)  to  make 
grants  for  the  establishment  of  such 
uniform  systems. 

R.  The  authority  under  section  966  of 
the  Omnibus  Reconciliation  Act  of  1980 
(Pub.  L  96-499)  (42  U.S.C.  632a) 
pertaining  to  the  conduct  of 
demonstration  projects  for  the  training 
and  employment  of  eligible  AFDC 
participants  as  homemakers  of  home 
health  aides. 

S.  The  authority  vested  in  the 
Secretary  under  sections  1902(a)(4)  and 
1903(u)  of  the  Social  Security  Act  (42 
U.S.C.  1396a(a)[4)  and  1396b(u))  to  make 
disallowance,  penalty,  and  waiver 
determinations  under  the  Medicaid 
Quality  Control  system  (in  a  manner 
specified  in  regulations  at  42  CFR  Part 
431,  Subpart  P]  (42  CFR  431.800  et  seq.). 

T.  The  authority  under  section  6(e)  of 
the  Orphan  Drug  Act  (Pub.  L  97^14)  (42 
U.S.C.  255  note)  pertaim.ng  to 
demonstration  projects  related  to  home 
health  services. 

U.  The  authority  under  section 
1903(m){l)(B)  of  the  Social  Security  Act 
(42  U.S.C,  1396b(m)(l)fB))  to  determine 
that  an  organization,  which  is  not 
qualified  as  defined  in  section  1310(d)  of 
the  Public  Health  Sen.ice  Act,  is  a 
Health  Maintenance  Organization 
because  it  meets  the  following 
conditions  fas  established  by  sections 
1903(m)(l)(A)  (i)  and  (ii)  of  the  Social 
Security  Act  (42  U.S.C  1396b(m)(l)(A) 
(i)and(iil): 

1.  Makes  services  it  provides  to 
individuals  eligible  for  benefits  under 
this  Title  accessible  to  such  individuals, 
within  the  area  served  by  the 
organization,  to  the  same  extent  us  such 
services  are  made  accessible  to 


individuals  (eligible  for  medical 
assistance  under  the  State  plan)  not 
enrolled  with  the  organization,  and 
2.  Has  made  adequate  provision 
against  the  risk  of  insolvency,  which 
provision  is  satisfactory  to  the  State  and 
which  assures  that  individuals  eligible 
for  benefits  under  this  Title  are  in  no 
case  held  liable  for  debts  of  the 
organization  in  case  of  the 
organization's  insolvency  (see  also 
F.50.3.b.) 

V.  Tlie  authority  under  section  3  (a) 
and  (b)  of  Pub.  L.  95-210  (42  US  C. 
1395b-l  note)  to  conduct 
demonstrations,  on  a  cost 
reimbursement  basis,  for  services 
provided  by  physician-directed  clinics  in 
urban  medically  underserved  areas. 
Such  projects  may  include 
reimbursement  for  ser\-ices  of  physician 
assistants  or  nurse  practitioners 
employed  by  such  clinics,  if  such 
services  would  otherwise  be  covered 
under  Title  XVUI  if  provided  by  a 
physician. 

F.40.  Reservations  of  Authority 

1.  Under  Part  B  of  Title  XI  of  the  Social 
Security  Act  (42  U.S.C.  1326c  et  seq  ) 

The  Secretary  shall  exercise  the 
authonty  in  section  1161  of  the  Social 
Security  Act  (42  U.S.C.  1320c-10) 
pertaining  to  reports  to  Congress. 

2.  Under  Title  XVI II  of  the  Social 
Security  Act  (42  U.S.C.  1395  et  seq.) 

a.  The  Secretary  shall  serve  as  a 
member  of  the  Board  of  Trustees  of  the 
Federal  Hospital  Insurance  Trust  Fund 
pursuant  to  section  1817(b)  of  the  Social 
Security  Act  [42  US  C.  1395i(b1i.  Dunng 
the  absence  of  the  Secretarv .  the  Under 
Secretary  or  the  Assistant  Secretary  for 
Legislation  shall  serve.  During  the 
absence  of  the  Secretary,  the  Under 
Secretary,  and  the  Assistant  Secretary 
for  Legislation,  the  Administrator, 
Health  Care  Financing  Administration 
shall  serve. 

b.  The  Secretary  shall  8er\'e  as  a 
member  of  the  Board  of  Trustees  of  the 
Federal  Supplemenlan,'  Medical 
Insurance  Trust  Fund  pursuant  to 
section  1841(b)  of  the  Social  Seciu-itv 
Act  (42  U.S.C.  1395t[bl).  Dunng  the  " 
absence  of  the  Secretary,  the  Under 
Secretary  or  the  Assistant  Secretan,'  for 
Legislation  shall  ser\-e.  During  the 
absence  of  the  Secretary,  the  Under 
Secretary,  and  the  Assistant  Secretary 
for  Legislation,  the  Administrator. 
Health  Care  Financing  Administration 
shall  serve. 

c.  T^e  Secretary  shall  exercise  the 
authority  in  section  1813|b)(2)  of  the 
Social  Security  Act  (42  U.S.C. 
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1395e(b)(2))  pertaining  to  the  annual 
determining  and  promulgation  of  the 
inpatient  hospital  deductible. 

d.  The  Secretary  shall  exercise  the 
authority  in  section  1818(d)(2)  of  the 
Social  Security  Act  (42  U.S.C.  13951- 
2(d)(2))  pertaining  to  the  annual 
determining  and  promulgation  of  the 
amount  of  monthly  premiums  for 
hospital  insurance. 

e.  The  Secretary  shall  exercise  the 
authority  in  section  1839(a)  of  the  Social 
Security  Act  (42  U.S.C.  1395r(a)) 
pertaining  to  the  annual  determining  of 
monthly  actuarial  rates  for  the  aged  and 
disabled,  and  to  the  annual 
determination  and  promulgation  of  the 
amount  of  monthly  premiums  for 
supplementary  medical  insurance. 

f.  The  Secretary  shall  exercise  the 
authority  to  terminate  agreements 
entered  into  pursuant  to  section  1864  of 
the  Social  Security  Act  (42  U.S.C. 
1395aa). 

J.  General  Reservations 

a.  Any  experiment,  pilot. 
demonstration,  or  other  project,  all  or 
any  part  of  which  is  wholly  financed 
with  Federal  funds  made  available 
under  the  Social  Security  Act  (without 
any  State,  local,  or  other  non-Federal 
financial  participation),  must  be 
personally  approved  by  the  Secretary  or 
the  Under  Secretary.  (Section  1120  of  the 
Act  (42  U.S.C.  1320).) 

b.  The  Secretary  shall  exercise,  in 
accordance  with  the  provisions  of 
section  1114(f)  of  the  Social  Security  Act 
(42  U.S.C.  1314(f))  and  the  Federal  " 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  the  authority  to  establish  and  appoint 
advisory  councils  and  other  advisory 
groups. 

c.  Nothing  in  sections  F.30.,  F.40.,  F.50. 
(except  lb.  and  2.a.),  or  F.60.  shall  be 
construed  as  limiting  the  Secretary's 
right  to  exercise  the  authorities 
otherwise  delegated. 

F.50.  Limitations  of  Autliority 

1.  Under  Parts  A  and  B  of  Title  XI  of  the 
Sucial  Security  Act  (42  U.S.C.  1320a  et 
seq  ) 

a.  The  authority  under  section  1123  (42 
U.S.C.  1320a-2)  to  develop  and  conduct 

a  program  for  determining  qualifications 
for  certain  health  care  personnel  shall 
be  exercised  exclusively  by  the 
Administrator,  Health  Care  Financing 
Administration  (or  his  or  her  delegate). 

b.  The  hearings  and  review  under 
section  205(b)  of  the  Social  Security  Act 
(42  U.S.C.  405(b))  as  incorporated  by 
sections  1155  and  1156fb)(4)  of  the 
Social  Security  Act  (42  U.S.C.  1320c-4 
and  1320c-5(b)(4))  shall  be  conducted  by 
the  Appeals  Council,  its  members,  and 


the  Administrative  Law  Judges  located 
in  the  Office  of  Hearings  and  Appeals  of 
the  Social  Security  Administration  in 
accordance  with  the  delegations  of 
authority  found  in  Section  S.D.3.  of  this 
Statement. 

c.  The  authorities  for  controlling  fraud 
and  abuse  in  the  health  care  financing 
programs  under  sections  1128. 1128A, 
1156(b),  and  1160(b)  of  the  Social 
Security  Act  (42  U.S.C.  1320a-7, 1320-7a, 
1320c-5(b).  and  1320c-9(b))  shall  be 
exercised  by  the  Office  of  the  Inspector 
General. 

d.  The  authority  under  section 
1131(a)(1)(C)  (42  U.S.C.  1320b-l{a){l){C)) 
to  transmit  Part  A  entitlement 
information  regarding  deferred  vested 
benefits  shall  be  exercised  exclusively 
by  the  Administrator,  Health  Care 
Financing  Administration  (or  his  or  her 
delegate). 

Z  Under  Tnle  XVIII  of  the  Social 
Security  Act  (42  U.S.C.  1395  et  seq.) 

a  The  hearings  and  review  under 
section  205(b)  of  the  Social  Security  Act 
(42  U.S.C.  405(b))  as  incorporated  by 
sections  1862(d)(3).  1869  (b)  and  (c), 
1876(c)(5)(B).  and  1879(d)  of  the  Social 
Security  Act  (42  U.S.C.  1395y(d)(3). 
1395ff  (b)  and  (c).  1395mm(c)(5)(B),  and 
1395pp(d))  shall  he  conducted  by  the 
Appeals  Council,  its  members,  and  the 
Administrative  Law  Judges  located  in 
the  Office  of  Hearings  and  Appeals  of 
the  Social  Security  Administration  in 
accordance  with  the  delegations  of 
•  authority  found  in  Section  S.D.2.  of  this 
Statement. 

b.  The  authorities  for  controlling  fraud 
and  abuse  in  the  health  care  financing 
programs  under  sections  1862(d)  (1)  and 
(2);  1866(b)(2)  (D).  (E},  and  (F);  and 
1866(c)(1)  with  respect  to  termination 
actions  only  under  sections  1866(b)(2) 
(D),  (E).  and  (F)  of  the  Social  Security 
Act  (42  U.S.C.  1395v(d)  (1)  and  (2); 
1395cc(b)(2)  (D).  (E),  and  (F);  and 
1395cc(c)(l))  shall  be  exercised  by  the 
Office  of  the  Inspector  General. 

Note.— The  Administrator  of  HCFA  retains 

the  authority  under  sections  1866(b)(2)  and 
1866(c)(1)  (42  U.S.C.  1395cc(b)[2)  and 
1395cc(c)(l))  to  terminate  provider 
agreements  for  nonfraud  and  abuse  reasons. 

c.  The  authority  conferred  by  sections 
]816(8)(2)  and  1842(bl(4)  of  the  Social 
Security  Act  (42  U.S.C.  1395h(g)(2)  and 
1395u(b)(4))  to  terminate  an  agreement 
or  contract  with  an  intermediary  or 
carrier  shall  be  exercised  only  by  the 
Administrator  or  the  Deputy 
Administrator.  Health  Care  Financing 
Administration.  (Note:  This  limitation 
does  not  apply  to  the  authority  under 
sections  1816  and  1842  to  nonrenew 
existing  agreements  and  contracts  with 


organizations  serving  as  intermediaries 
and  carriers.)  This  authority  may  be 
exercised  only  after: 

i.  Such  intermediary  or  carrier  has 
been  given  an  opportunity  to  request 
(within  such  time  as  is  provided  for  by 
regulations)  the  Secretary  to  review  the 
Administrator's  conclusions  and 
findings:  and 

ii.  If  such  a  request  has  been  made, 
the  Secretary  has  declined  to  review  or 
has  concurred  in  the  Administrator's 
proposal  to  terminate  such  agreement  or 
contract. 

d.  The  Assistant  Secretary  for  Health 
shall  exercise  the  authority  to  determine 
whether  an  entity  is  an  "eligible 
organization"  within  the  meaning  of 
section  1876(b)  of  the  Social  Security 
Act  (42  U.S.C.  1395mm(b))  (See  48  FR 
17395,  4/22/83  and  48  FR  19081.  4/27/ 
83.) 

e.  The  Assistant  Secretary  for  Health 
shall  exercise  the  authority  pertaining  to 
facilities  of  the  Indian  Health  Service 
contained  in  sections  1880  (c)  and  (d)  of 
the  Act  (42  U.S.C.  1395qq  (c)  and  (d)). 

3.  Under  Title  XIX  of  the  Sucial  Security 
Act  (42  U.S.C.  1396  et  seq.) 

a.  No  State  plan  or  amendment 
thereto  submitted  pursuant  to  any 
statute  administered  by  the  Health  Care 
Financing  Administration  shall  be 
finally  disapproved  without  prior 
consultation  and  discussion  by  the 
Administrator  with  the  Secretary. 

b.  Except  as  provided  in  section 
F,30.V.  above,  the  Assistant  Secretary 
for  Health  shall  exercise  the  authority 
contained  in  sections  1903(m)  (1)(B)  and 
(2)(C)  of  the  Social  Security  Act  (42 
U.S.C.  1396b(m)  (1){B)  and  (2)(C))  to 
determine  whether  an  organization 
qualifies  as  a  Health  Maintenance 
Organization. 

c.  The  authority  under  sections  1903 
(a)(6).  (b)(3).  and  (q)  (42  U.S.C.  1396b 
(a)(6).  (b)(3).  and  (q))  of  the  Social 
Security  Act  pertaining  to  the 
certification,  recertification.  and  funding 
of  State  Medicaid  fraud  control  units 
shall  be  exercised  by  the  Inspector 
General. 

4.  Under  the  Maximum  Allowable  Costs 
of  Drugs  Program  for  the  Department 

a.  This  authority  shall  be  exercised 
consistent  with  the  authority  of  the 
Pharmaceutical  Reimbursement  Board. 

5.  Under  the  Public  Health  Service  Act 

a.  The  Public  Health  Service  shall 
exercise  those  authorities  under  section 
353  of  the  Public  Health  Service  Act  (42 
use.  263a)  (the  Clinical  Laboratories 
Improvement  Act  of  1967)  pertaining  to 
matters  specifically  assigned  to  it  under 
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interagency  agreements  with  HCFA, 
such  as  developing  and  interpreting 
regulations  dealing  with  technical  and 
scientific  standards  (including  personnel 
standards);  developing  and 
administering  laboratory  proficiency 
testing  programs:  conducting  proficiency 
examinations  for  clinical  laboratory 
personnel;  monitoring  the  clinical 
laboratory  standards  of  the  States  and 
nongovernmental  organizations;  and 
holding  hearings  on  such  matters. 

F.60.  Redelegation  of  Authority 

Authority  contained  in  Part  F.30.  of 
this  Statement  may  be  redelegated  by 
the  Administrator  to  such  officers  and 
employees  of  the  Health  Care  Financing 
Administration  and  other  such  officers 
and  employees  of  the  Department  as  he 
or  she  may  deem  appropriate,  except  as 
otherwise  provided  therein,  and  as 
follows: 

a.  The  authority  in  sections  1816(g)(2) 
and  1842(b)(4)  (42  U.S.C.  1395h(g)(2)  and 
1395u(b)|4))  periaining  to  the 
termination  of  agreements  and  contracts 
with  intermediaries  and  carriers  may 
not  be  redelegated.  (Note:  This 
restriction  does  not  apply  to  the 
authority  under  sections  1816  and  1842 
to  nonrenew  existing  agreements  and 
contracts  with  organizations  serving  as 
intermediaries  and  carriers.) 

b.  The  authority  in  section  1878(f)  (42 
U.S.C.  139500(f))  may  only  be 
redelegated  to  the  Deputy 
Administrator,  Health  Care  Financing 
Administration. 

F.70.  Order  of  Succession 

During  the  absence  or  disability  of  the 
Administrator  of  the  Health  Care 
Financing  Administration,  or  if  that 
position  becomes  vacant,  the  first 
available  official  listed  below  will  act  as 
Administrator.  However,  during  a  period 
of  planned  absence,  the  Administrator 
may  choose  to  designate  a  different 
order.  The  order  of  succession  is  as 
follows: 

a.  Deputy  Adm.inistraton 

b.  Associate  Administrator  for 
Operations: 

c.  Associate  Administrator  for  Policy; 

d.  Associate  Administrator  for 
Management  and  Support  Services; 

e.  Associate  Administrator  for 
External  Affairs:  and 

f.  Deputy  Associate  Administrator  for 
Operations. 

The  above  order  of  succession  also 
applies  upon  the  activation  of  the 
Emergency  Health  and  Human  Services 
Plan  upon  the  order  of  the  Secretary. 
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Dated:  June  28. 1984. 
Margaret  Heckler, 

Secretary  of  Health  and  Human  Services. . 
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Public  Health  Services 

Office  of  tt)e  Assistant  Secretary  for 
Healtfi;  Statement  of  Organization, 
Functions  and  Delegations  of 
Authority 

Part  H,  Public  Health  Service  (PHS), 
of  the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
of  the  Department  of  Health  and  Human 
Services  is  amended  to  reflect  revisions 
in  Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health),  Chapter  HD 
(Public  Health  Service  Regional  Offices), 
and  Chapter  HB  (Health  Resources  and 
Services  Administration).  Specifically: 

(1)  The  statement  for  the  office  of  the 
Assistant  Secretary  for  Health  (42  FR 
61318.  December  2, 1977,  as  amended 
most  recently  at  49  FR  18625,  May  1, 
1984),  is  amended  to  reflect  a  new 
functional  statement  for  the  Division  of 
Health  Facilities  Planning/Office  of 
Resource  Management/Office  of 
Management  to  include  responsibihty  of 
management  oversij<ht  for  nationwide 
architectural  and  engineering  activities 
for  direct  Federal  construction  for  PHS. 

(2)  The  statement  for  the  Pubhc 
Health  Service  Regional  Offices  (HDl- 
HDX),  (44  FR  21711.  April  11, 1979,  as 
amended  most  recently  at  49  FR  20377, 
May  14, 1984),  is  revised  to  reflect  a  new 
Mission,  Organization  and  Functions. 
These  revisions  include  provisions  for  a 
nationwide  responsibihty  of  assigned 
facihties  engineering,  construction  and 
management  carried  out  in  three 
regional  office  locations  (Region  U — 
New  York.  Region  VI— Dallas,  and 
Region  X— Seattle);  the  deletion  of  the 
Office  of  Regional  Health  Maintenance 
Organizations  (HD'G),  the  deletion  of 
the  Division  of  Alcoholism,  Drug  Abuse, 
and  Mental  Health  Programs  (HD*T), 
and  the  addition  of  a  Division  of  Federal 
Employee  Occupational  Health  (HD*H). 

(3)  The  statement  for  the  Health 
Resources  and  Services  Administration 
(47  FR  38409-24,  August  31, 1982,  as 
amended  most  recently  at  49  FR  36938, 
January  30, 1984).  is  amended  to  revise 
the  functional  statement  for  the  Office  of 
Operations  and  Management  (HBA4). 
Office  of  the  Administrator,  to  reflect 
responsibility  for  its  facihties 
engineering,  constrjction  and 
management  activities  performed  by  the 
PHS  Regional  Offices. 


Office  of  tbe  Assistant  Secretary  for 
Health 

Under  Part  H,  Chapter  HA.  Office  of 
the  Assistant  Secretary  for  Health. 
Section  HA-20  Functions,  delete  the 
statement  for  the  Division  of  Health 
Facilities  Planning  (HAU43).  Office  of 
Management,  and  insert  a  new 
statement  as  follows: 

Division  of  Health  Facilities  Planning 
(HAU43).  The  Director  of  the  Division  of 
Health  Facilities  Planning  serves  as  the 
principal  advisor  for,  and  establishes 
policies  related  to  faciUties-planning, 
acquisition,  operation,  maintenance  and 
disposal;  assures  development  of  long- 
range  plans  and  the  annual  review  of 
facilities  plans  for  the  construction, 
maintenance,  repair,  improvement,  and 
disposal  of  real  property:  manages  or 
provides  oversight  in  the  design  and 
construction  of  PHS  facilities;  provides 
technical  assistance  in  planning,  design, 
and  construction  of  facilities  projects, 
and  in  the  acquisition,  management,  and 
disposition  of  PHS  owned  or  leased  real 
property;  operates  the  safety 
management  program  for  the  PHS; 
operates  the  Federal  Real  Property 
assistance  program  on  behalf  of  the 
Department;  administers  the  Federal 
Buildings  Fund  for  all  the  General 
Services  Administration  (GSA)  assigned 
space;  administers  an  integrated 
facilities  engineering  management 
system  nationwide;  and  in  PHS  facilities 
related  matters  serves  as  the  principal 
liaison  with  the  Office  of  the  Assistance 
Secretary  for  Management  and  Budget, 
GSA,  other  Federal  agencies,  and 
organizations  outside  the  Government. 

Public  Health  Service  Regional  Offices 

Under  Part  H.  Chapter  HD.  Public 
Health  Service  (PHS)  Regional  Offices. 
delete  in  its  entirety  Sections  HD-00 
Mission.  HD-10  Organization,  and  HD- 
20  Functions  and  substitute  the 
following: 

Section  HD-OO  Mission.  The  Public 
Health  Service  (PHS)  Regional  Offices 
support  the  PHS  mission  of  improving 
the  health  of  the  Nation's  population  by 
administering  regional  health  programs 
and  activities  to  assure  a  coordinated 
regional  effort  in  support  of  national 
health  poUcies  and  State  and  local 
needs  within  each  region  including: 
Assessing  regional  health  requirements, 
assuring  integration  of  health  programs, 
and  addressing  cross-cutting  program 
issues  and  initiatives  to  achieve 
program  goals  and  meet  overall  regional 
health  needs:  providing  a  PHS  focal 
point  for  responding  to  the  needs  of 
State  and  local  governments,  community 
agencies,  and  others  involved  in  the 
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planning  or  provision  of  general  health 
and  mental  health  services;  providing  a 
PHS  focal  point  for  emergency 
preparedness  and  emergency  medical 
services  in  the  regions;  supporting  the 
Department  of  Health  and  Human 
Services  (DHHS)  intergovernmental 
relations  activities  and  responding  to 
health  issues  emanating  from  State  and 
local  concerns;  and  administering  health 
activities  and  programs  to  provide  for 
prevention  of  health  problems,  improved 
systems  and  capacity  for  providing 
health  care,  and  assuring  access  to  and 
quality  of  general  health  services. 

Section  HD-W  Organization.  The 
Public  Health  Service  Regional  Offices 
(HDl-HDX)  consist  of: 

Office  of  Regional  Health  Administrator 

(HDl-HDX) 
Office  of  Engineering  Services  (HD*E)' 
Office  of  Grams  Management  (HD'J) 
Division  of  Preventive  Health  Services 

(HD-U) 
Division  of  Health  Services  Delivery  (HD'V) 
Division  of  Health  Resources  Development 

(DH*W) 
Division  of  Federal  Employee  Occupational 

Health  (HD'H) 

Section  HD-20  Functions.  Public 
Health  Service  (PHS)  Regional  Office 
(HDl-HDX).  The  Public  Health  Service 
(PHS)  Regional  Offices  are  headed  by  a 
Regional  Health  Administrator  (RHA) 
who  serves  as  the  regional 
representative  of  the  Assistant 
Secretary  for  Health  (ASH],  directs  and 
administers  Regional  Office  activities, 
and  is  responsible  for  integrating  health 
and  medical  expertise  with  regional 
program  efforts.  The  RHA  and  principal 
staff  compnse  the  immediate  Office  of 
the  Regional  Health  Aministrator  which: 

(1)  Directs  PHS  Regional  Office 
programs  and  activities  in  order  to 
assure  a  coordinated  regional  effort  in 
accordance  with  national  policies  and 
State  and  local  needs  within  the  region: 

(2)  establishes  regional  priorities, 
consistent  with  ASH  and  agency 
guidance,  for  the  development  of  a 
coordinated  regional  work  program;  (3) 
administers  all  PHS  program  authorities 
delegated  to  the  RHAs  including  award 
of  grants,  assignment  of  personnel, 
provision  of  services,  monitoring 
program  performance,  promoting  the 
quality  of  services,  evaluation  of  the 
impact  of  PHS  program,  and  provision  of 
professional  and  technical  assistance: 
(4)  assures  the  accomplishment  of 
priority  PHS  and  DHHS  initiatives;  (5) 
provides  regional  input  to  formulation 
and  analysis  of  national  pohcies, 
program  priorities  and  plans,  and  PHS 
budget  and  staffing  allocation  processes: 
(6)  serves  as  the  regional  focal  point  for 


health  liaison  with  State,  territorial  and 
local  health  officials  as  well  as  private 
and  professional  organizations  in  the 
region,  providing  assistance  on 
improving  State  and  local  health  plans 
and  programs,  providing  information 
and  guidance  on  PHS  health  policies 
and  programs  which  may  impact  upon 
local  programs,  and  facilitating  access 
to  and  receipt  of  services  from  PHS 
programs;  (7)  provides  management 
direction  and  control  of  all  resources 
allocated  to  the  region  including 
appointment  and  supervision  of  regional 
staff,  allocation  of  funds  within  the 
region,  directing  systems  for  controlling 
and  accounting  for  use  of  regional 
resources,  implementation  of  EEO  and 
provision  of  administrative  services,  in 
coordination  with  the  Office  of  the 
Regional  Director,  necessary  to  support 
PHS  regional  programs;  (8)  serves  as  the 
regional  focal  point  for  regional 
emergency  preparedness  activities;  (9) 
provides  expertise  and  leadership  to 
regional  program  efforts  as  the  principal 
coordinator  for  medical  representation 
of  PHS  in  the  region;  (10)  cooperates 
with  the  Regional  Director  in 
coordinating  health  programs  with  other 
DHHS  programs  and  with 
respresentatives  of  other  Federal 
agencies  with  programs  impacting  on 
the  health  needs  within  the  regions;  (11) 
coordinates  activities  as  required  with 
programs  administered  by  the  Food  and 
Drug  Administration;  and  (12)  for 
Regional  Office  IX  and  II,  conducts 
activities  and  monitors  liaison  with  the 
Department  of  the  Interior  and  other 
Federal  agencies  in  promoting  health 
programs  in  the  U.S.  Insular  areas. 

Office  of  Engineering  Sen-ices 
(HD'E).^  (1)  Administers  regional 
facilities  engineering  and  construction; 
(2)  assures  the  delivery  of  total 
architectural  and  engineering  services  in 
support  of  assigned  federally  assisted 
and  direct  Federal  construction 
programs;  (3)  carries  out  property 
management  activities  relating  to  PHS 
owned  and  utilized  facilities;  (4)  serves 
as  the  source  of  expertise  in  the  PHS 
Regional  Office  on  assigned  program 
areas  and  as  regional  program  liaison 
with  PHS  Headquarters  on  technical 
programmatic  areas;  (5)  provides  for 
development,  implementation  and 
monitoring  of  the  annual  work  plan 
related  to  assigned  program  areas 
including  setting  objectives  responsive 
to  national  and  regional  prionties  and 
assigning  offices  resources  required  to 
attain  these  objectives;  and  (6) 
coordinates  with  other  staff  within  the 
regional  office  to  develop  and 


'  Office*  located  in  Regions  0,  \X  and  X. 


'  Regions  U,  VI  and  X. 


consolidate  objectives  which  cross 
program,  division  and  office  lines. 

Office  of  Grants  Management  (HD '/). 
The  Office  of  Grants  Management:  (1) 
Serves  as  the  focus  for  grants 
management  activites  in  the  PHS 
Regional  Office:  (2)  receives  and  refers 
grant  apphcations  to  the  appropriate 
program;  (3)  maintains  a  control  record 
of  review  process:  (4)  reviews  grant 
applications  from  a  management  point 
of  view  for  conformity  to  laws, 
regulations,  and  policies;  (5)  identifies 
problem  areas  and  collaborates  with 
ether  staff  in  their  resolution:  (6) 
maintains  central  grant  files  for  the  PHS 
Regional  Office;  (7)  issues  grant  awards, 
negotiates,  computes,  prepares,  and 
signs  award  notices;  (8)  secures 
necessary  clearances  and  distributes 
grant  award  statements;  (9)  provides 
continuing  surveillance  of  financial  and 
administrative  aspects  of  grant 
supported  activities  through  site  visits  to 
assure  compliance  with  appropriate 
DHHS  and  PHS  policies;  (10)  gives 
technical  assistance,  where  indicated,  to 
improve  the  mangement  of  grant 
supported  activities;  (11)  develops, 
implements,  and  manages  regional 
grants  management  procedures  and 
policies;  (12)  provides  for  the  collection, 
accurancy  and  reporting  of  business 
management  data  and  analyzes  and 
monitors  business  management  data  on 
grants:  (13)  provides  for  development, 
implementation,  and  monitoring  of  the 
annual  regional  work  plan  related  to 
responsibilities  assigned  to  the  office, 
including  setting  objectives  responsive 
to  national  and  regional  priorities  and 
assignment  of  office  resources  required 
to  attain  these  obiectives;  (14)  conducts 
studies  and  provides  assistance  to 
improve  the  operation  of  grantee 
management  systems  and  grant  review 
procedures;  (15)  responds  to  requests  for 
grants  management  information  from 
headquarters  and  regional  staffs  and 
from  the  public:  (16)  develops  business 
management  methods  to  improve  cost 
effectiveness  and  financial  systems  of 
PHS  regional  project  grants:  and  (17) 
implements  business  management 
principles  and  financial  plans  in  all 
appropriate  prmects. 

Division  of  Preventive  Health 
Services  (HD'U).  The  Division  of 
Preventive  Health  Services:  (1)  Directs 
and  coordinates  programs  and  activities 
designed  to  improve  health  by 
preventing  or  controlling  diseases, 
including  environmentally  induced 
health  problems;  (2)  provides  liaison 
with  special  national  impact  programs, 
such  as  childhood  immunization  and 
venereal  disease  control,  and  assures 
access  to  headquarters  epidemiologic 
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and  laboratory  specialists  and  other 

-  specialized  assistance;  (3)  provides  or 
arranges  professional  consultation, 
guidance,  and  technical  assistance  to 
State  and  local  health  departments  and 
agencies,  communities  and  industries  on 
disease  prevention,  preventive  health 
services,  health  education, 
environmental  and  occupational  health 
services;  (4)  verifies  accuracy  and 
analyzes  programmatic  data  with 
respect  to  preventive  health  services;  (5) 
reviews  and  recommends  action  on 
grant  applications  and  contract 
proposals,  and  provides  continuous 
programmatic  monitoring  of  division 
grants  and  contracts  for  compliance 
with  applicable  laws,  regulations, 
policies,  and  performance  standards;  (6) 
provides  a  locus  of  responsibility  for 
supervision  of  personnel  assigned  from 
the  Centers  for  Disease  Control  to  State 
and  local  health  departments;  (7) 
provides  for  development, 
implementation,  and  monitoring  of  the 
annual  regional  work  plan  related  to 
assigned  program  areas,  including 
setting  objectives  responsive  to  national 
and  regional  priorities  and  assignment 
of  division  resources  required  to  attain 
these  objectives;  (8J  coordinates  with 
other  regional  office  staff  to  develop  and 
copsolidate  objectives  which  cross 
program  and  division  lines;  (9)  serves  as 
a  source  of  expertise  in  the  PHS 
Regional  Office  on  assigned  program 
areas  and  as  regional  program  liaison 
with  PHS  Headquarters  on  technical 
programmatic  areas;  (10}  establishes 
effective  communication  and  working 
relationships  with  health  related 
organizations  of  the  States  and  other 
jurisdictions;  and  (11)  serves  as  a  focal 
point  for  information  on  health 
promotion  and  related  efforts  within  the 
region,  including  voluntary,  professional 
and  other  private  sector  activities. 
Division  of  Health  Services  Delivery 

,  (HD'V).  The  Division  of  Health  Services 
delivery:  (1)  Directs  and  coordinates 

y  program  and  activities  designed  to 
/   promote  and  provide  quality  health 
services  within  the  region;  (2)  provides 
or  arranges  professional  consultation, 

,  guidance,  and  technical  assistance  in 
assigned  program  areas,  including 
interpretation  of  national  policies  and 
guidelines  to  contractors  and  applicants 
for  Federal  assistance;  (3)  promotes  and 
directs  activities  desigiied  to  increase 
health  care  capacity  and  to  increase 
access  to  quality  health  services  for  the 
medically  underserved;  (4}  serves  as 
regional  focal  point  for  promoting  and 
directing  efforts  to  integrate  services 
delivery  projects  in  a  more 
comprehensive  manner  to  maximize 
services  available  in  health  scarcity 


areas;  (5)  verifies  accuracy  and  analyzes 
programmatic  data  with  respect  to 
health  service  programs;  (6)  reviews  and 
recorrmiends  action  on  grant 
applications  and  contract  proposals,  and 
provides  continuous  programmatic 
monitoring  of  division  grants  and 
contracts  for  compliance  with 
applicable  laws,  regulations,  policies, 
and  performance  standards;  (7)  provides 
for  development,  implementation,  and 
monitoring  of  the  annual  regional  work 
plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  national  and  regional  priorities  and 
assignments  of  division  resources 
required  to  attain  these  objectives;  (8) 
coordinates  with  other  regional  office 
staff  to  develop  and  consolidate 
objectives  which  cross  program  and 
division  Unes;  (9)  serves  as  a  source  of 
expertise  in  the  PHS  Regional  Office  on 
assigned  program  areas  and  as  regional 
program  liaison  with  PHS  headquarters 
on  technical  programmatic  areas;  (10) 
establishes  effective  communication  and 
working  relationships  with  health 
related  organizations  of  States  and  other 
jurisdictions;  and  (11)  serves  as  a  focal 
point  for  information  on  health  service 
programs  and  related  efforts  within  the 
region  including  voluntary,  professional 
and  other  private  sector  activities. 

Division  of  Health  Resources 
Development  (HD'Wj.  The  Division  of 
Health  Resources  Development:  (1) 
Directs  and  coordinates  regional 
implementation  of  programs  and 
activities  designed  to  increase  the 
capacity  and  capability  of  health  care 
systems  in  the  region;  (2)  reviews  and 
recommends  action  on  grant  and  loan 
applications  and  contract  proposals 
providing  continuous  programmatic 
monitoring  of  division  grants,  contracts 
and  loans  for  compliance  with 
applicable  laws,  regulations,  policies 
and  performance  standards;  (3)  reviews 
and  recommends  appropriate  action  on 
project  applications  and  State  plans 
based  on  compliance  with  laws  and 
regulations,  technical  adequacy  of 
proposal,  and  effectiveness  of  project 
and  plans  in  meeting  specific 
programmatic  objectives;  (4)  verifies 
accuracy  and  analyzes  programmatic 
data  with  respect  to  health  resources, 
program  impact  and  costs;  (5)  assures 
the  implementation  of  all  loan  officer 
functions  for  division  loan  programs;  (6) 
provides  or  arranges  professional 
consultation,  guidance,  and  technical 
assistance  in  assigned  program  areas, 
including  the  interpretation  and 
explanation  of  national  policies  and 
guidelines;  (7)  provides  for  the 
development,  implementation  and 
monitoring  of  the  annual  regional  work 


plan  related  to  assigned  program  areas, 
including  setting  objectives  responsive 
to  regional  and  national  prionties  and 
assignment  of  division  resources 
required  to  attain  these  objectives;  (8) 
coordinates  with  other  regional  office 
staff  to  develop  and  consohdate 
objectives  which  cross  program  and 
division  lines;  (9)  serves  as  source  of 
expertise  in  the  PHS  Regional  Office  on 
specific  program  areas,  and  as  regional 
program  liaison  with  PHS  headquarters 
on  technical  programmatic  matters;  and 
(10)  establishes  effective  communication 
and  working  relationships  with  health 
related  organizations  of  States  and  other 
jurisdictions;  and  (11)  serves  as  a  focal 
point  for  information  on  health  resource 
development  and  related  efforts  within 
the  region,  including  voluntary, 
professional  and  other  private  sector 
activities. 

Division  of  Federal  Employee 
Occupational  Health  (HD'H).  The 
Division  of  Federal  employee 
Occiipational  Health:  (1)  Directs  and 
coordinates  programs  and  activities 
designed  to  improve  Federal  employee 
occupational  health  and  safety  programs 
in  the  region;  (2)  administers  employee 
occupational  health  programs,  including 
employee  assistance  programs,  for  other 
Federal  agencies  on  a  reimbursable 
basis;  (3)  promotes  activities  designed  to 
protect  the  working  health  and  safety  of 
Federal  employees  in  the  region  in  order 
to  maximize  their  productivity;  (4) 
provides  or  arranges  professional 
consultation,  guidance  and  technical 
assistance  in  assigned  program  areas, 
including  interpretation  of  national 
policies  and  guidelines;  (5)  verifies 
accuracy  and  analyzes  programmatic 
data  with  respect  to  Federal  employees 
health  programs;  (6)  takes  action  as 
necessary  on  contrat  proposals,  and 
provides  continuous  programmatic 
monitoring  of  Division  contracts  for 
compliance  with  applicable  laws, 
regulations,  policies  and  performance 
standards;  (7)  provides  for  development, 
implementation  and  monitoring  of  the 
annual  work  plan  related  to  assigned 
program  areas  including  setting 
objectives  responsive  to  national  and 
regional  priorities  and  assigning  office 
resources  required  to  attain  these 
objectives;  (8)  coordinates  with  other 
regional  office  staff  to  develop  and 
consolidate  objectives  which  cross 
program,  division  and  office  lines:  and 
(9)  serves  as  the  source  of  expertise  in 
the  PHS  Regional  Office  on  assigned 
program  areas  and  as  regional  program 
liaison  with  PHS  headquarters  on 
technical  programmatic  areas. 
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Health  Resources  and  Services 
Administratioii 

Under  Part  H.  Chapter  HB.  Health 
Resources  and Senices  Administration. 
Section  HB-20,  Functions,  revise  the 
statement  for  Office  of  Operations  and 
Management  (HBA4).  Office  of  the 
Administrator,  to  delete  the  "and"  after 
item  (4),  change  the  period  after  item  (5) 
to  a  semicolon,  and  add  the  following: 

and  (6)  administers  regional  facilities 
engineering  and  construction  activities 
performed  by  PHS  Regional  Offices. 

These  revisions  are  effective, 
September  1,  1984. 

Dated:  August  21. 1984. 
Edward  N.  Brandt.  |r.. 
Assistant  Secretary  for  Health. 

|KR  Doc  84-23534  Filed  9-S-W  «-45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Administration 

(Docket  No.  N-84-1443:  FR-2024] 

Inventory  of  Commercial  Activities 

agency:  OfHce  of  the  Assistant 
Secretary  for  Administration. 
Department  of  Housing  and  Urban 
Development  (HUD). 

action:  Notice  of  0MB  Circular  No.  A- 
76  schedule  for  cost  comparison  studies. 

SUMMARY:  Notice  is  hereby  given  that 
under  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-76,  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  publishing  its 
schedule  for  conducting  cost  comparison 
studies  of  commercial  activities 
currently  performed  by  the  Department. 

The  location  of  activities  to  be  studied 
is  identified  in  the  table  below  as 
follows:  "HQ"  if  the  activity  is 
performed  only  at  HUD  headquarters  in 
Washington,  DC;  "F'  if  the  activity  is 
located  in  Field  Offices  throughout  the 
United  States;  or  "HQ/F"  if  the  Activity 
is  both  a  headquarters  and  field  office 
function. 

Contracts  may  or  may  not  result  from 
the  review  of  each  activity.  Results  of 
the  review  of  an  activity  will  be  made 
available  upon  request  to  all  interested 
parties. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  L.  Girovasi.  Jr..  Director.  Policy 
and  Evaluation  Division.  Office  of 


Procurement  and  Contracts,  telephone 
(202)  755-5294.  (This  is  not  a  toll-free 
number.) 


Dated:  August  17, 1984. 
luditi)  L.  Taidy. 
■\ssiiitant  Secretary  for  Administration. 


Activity 


1  Computer  Operatjofis  Support 

2  PVoducHon  A  Data  Control..... 

3  AOP  Systems  Devoiopmant  and  Mamtenanca.. 

4  Distnbulion  Managament 

5  Properly   _ 

6  Maretwuse 

7  Mali  Operatxyis     ._ 

8  Motor  poo( 

9  Vaual  Arts 

10  Space  Managemert  __. 

1 1  Teiecommunieations  _ __. 

12  Photocopying  Canler        

13  S<ng(e-Fam<ly  Property  OisposiUoa 

14  Muftitamily  Properly  Disposition __. 


Esdmaled 
Stan  data 


5/84 

5/64 

185 

8/84 

8/84 

8/84 

3/85 

12/86 

FY  66 

FY  86 

FY '85 

FY  '87 

11/82 

FY-88 


Estimated 

ntptatK 

date 


I  11/84 
3/85 
8/85 
FY  '85 

FY-es 

FY  85 
FY  86 
FY '87 
FY  87 
FY '87 
FY '87 

9/84 
FY  '87 


l-ocation 


HQ. 
HO. 
HQ. 
HQ 
Ha 
HQ. 
HQ. 

Ha 
Ha 
Ha 
Ha 
Ha 

HQ/F. 
HQ^. 
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Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  N-84-1442;  FR-2031] 

National  Manufactured  Home  Advisory 
Council 

agency:  Office  of  Assistant  Secretary 

for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  Meeting  of  the 

National  Manufactured  Home  Advisory 

Council. 

SUMMARY:  This  Notice  announces  the 
next  meeting  of  the  National 
Manufactured  Home  Advisory  Council. 
The  nteeting  will  be  held  October  10-12, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Worthy.  Office  of  Manufactured 
Fiousing  and  Regulatory  Functions, 
HUD,  451  7th  Street  SW.,  Room  9158. 
Washington,  D.C.  20410:  telepone  (202) 
755-5210.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 

National  Manufactured  Housing 
Construction  and  Safpty  Standards  Act 
of  1974  (the  Act),  42  U.S.C.  5401  et  seq., 
requires  the  Secretary  of  the  Department 
of  Housing  and  Urban  Development  to 
establish  Federal  construction  and 
safety  standards  for  manufactured 
homes.  The  Act  also  requires  that  the 
Secretary  appoint  a  National 
Manufactured  Home  Advisory  Council 
composed  of  24  members.  The 
membership  of  the  Council  is  selected 
equally  from  each  of  the  following 
categories:  (a)  The  manufactured  home 
industry  and  related  groups,  including  at 
least  one  representative  of  small 
business;  (b)  consumer  organizations. 


community  organizations,  and 
recognized  consumer  leaders;  and  (c) 
government  agencies  including.  Federal, 
State  and  local  governments.  The 
purpose  of  the  National  Manufactured 
Home  Advisory  Council  is  to  advise  the 
Department,  t  the  extent  feasible,  prior 
to  the  establishment,  amendment  or 
revocation  of  any  manufactured  home 
construction  and  safety  standard. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  5  U,S.C,  App. 
1, 10(a)(2),  announcement  is  made  of  the 
following  meeting: 

The  National  Manufactured  Home 
Advisory  Council  will  meet  on  October 
10  and  12, 1934,  in  the  HUD  Building,  451 
7th  Street  SW.,  Departmental 
Conference  Room,  Room  10233, 
Washington,  D.C.  20410.  On  October  11 
the  Subcommittees  of  the  Advisory 
Council  will  meet  at  the  Channel  Inn, 
650  Water  Street  SW„  Washington,  D,C. 
20024.  The  meetings  are  open  to  the 
puiic  and  will  convene  at  9  a.m.  each 
day. 

The  Advisory  Council  will  primarily 
discuss  the  energy  issues  involved  in  the 
Manufactured  Home  Construction  and 
Safety  Standards. 

The  final  agenda  will  be  available  at 
the  meeting.  Inquiries  concerning  the 
agenda  may  be  made  after  September 
10. 1984,  by  contacting  the  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  HUD,  at  (202)  755-5210.  (Tliis 
is  not  a  toll-free  number.) 

Autliority:  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act  of 
1974,  42  U.S.C.  5404;  and  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I,  10(a)(2), 

Dated:  August  7.  1984. 

Shirley  M.  Wiseman. 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

|FR  Doc  84-23541  Filed  »-S-84:  &4S  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  tne  Secretary 

National  Strategic  Materials  and 
Minerals  Program  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  that  the  National  Strategic 
Materials  and  Minerals  Program 
Advisory  Committee  (NSMMPAC)  will 
meet  Tuesday  and  Wednesday, 
September  18  and  19, 1984.  The 
September  18  meeting  will  be  held  at  the 
National  Defense  University,  Fort  Lesley 
J.  McNair,  Washington,  D.C.  This 
meeting  will  consist  of  briefings  on 
certain  national  security  and  emergency 
mobilization  topics  that  Committee 
members  need  to  consider  to  discharge 
their  responsibilities.  Briefings  will  be 
classified  SECRET  and  higher.  Under 
the  provisions  of  5  U.S.C.  552b  this 
meeting  will  be  closed  to  the  public  for 
national  security  reasons,  and  only 
members  of  the  Committee  and  other 
authorized  observers  with  vahdated 
security  clearances  will  be  admitted. 

The  September  19  meeting  will 
convene  from  9:00  a.m.  to  2:30  p.m.  in  the 
first-floor  auditorium  of  the  Main 
Interior  Building  [C  Street  entrance)  at 
18th  and  C  Streets.  NW.,  Washington, 
D.C.  This  meeting  will  be  open  to  the 
public. 

The  proposed  agenda  for  the 
September  19  meeting  is: 

9:00-12:00:  Reports  from  the  members 
on  their  assessments  of  materials  and 
minerals  priorities,  and 
recommendations  for  consideration  by 
the  full  Committee. 

1:00-2:00:  Evaluation  by  the 
Committee  of  members' 
recommendations  and  discussion  of 
which  recommendations,  if  any,  are 
sufficiently  well-developed  for 
submission  to  the  Secretary;  discussion 
and  planning  for  future  efforts. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Marchant,  Department  of  the 
Interior.  Washington,  D.C,  Room  6649, 
(202)  343-5791. 

Dated:  August  31, 1964. 
Wayne  N.  Marchant, 

Executive  Director. 

im  Doc  S4-Z348e  Filed  »-6-M:  »«»  sml 
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Bureau  of  Land  Management 
New  Mexico;  Filing  of  Plat  of  Survey 

August  23. 1984. 

The  plat  of  survey  described  below 
was  officially  filed  in  the  New  Mexico 


State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  10  a.m.  on  August  22, 1984. 

New  Mexico  Principal  Meridian 

The  survey  of  lots  40  through  45  in 
section  23,  T.  1  S..  R.  1  W.,  NMPM,  under 
Group  768  NM,  and  was  accepted 
August  9. 1984. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  will  be  placed  in  the  open 
files  of  the  New  Mexico  State  Office, 
Bureau  of  Land  Management.  P.O.  Box 
1449,  Santa  Fe,  New  Mexico  87501, 
Copies  of  the  plat  may  be  obtained  from 
that  office  upon  payment  of  $2,50  per 
sheet, 

Gary  S,  Speight, 
Chief.  Branch  of  Cadastral  Surx'ey. 

|FR  Doc  84-23492  Filed  »-&-84,  8:4S  «mj 
BILUNQ  CODE  4310-FS-M 


Office  of  the  Secretary 

Garrison  Diversion  Unit  Commission; 
Revised  Notice  of  Meeting 

Procedures  for  witnesses  giving 
testimony  at  the  first  public  hearing  of 
the  Garrison  Diversion  Unit 
Commission,  scheduled  for  September 
10-11, 1984,  in  Bismarck,  North  Dakota, 
have  been  modified.  The  length  of  time 
permitted  for  individual  oral  testimony 
will  not  necessarily  be  limited  to  5 
minutes  but  will  be  set  at  the  discretion 
of  the  Commission  Chairmtfn. 

Time  and  place  of  the  hearing, 
published  in  FR  Doc.  84-22653, 
appearing  on  pages  33728-33729  In  the 
issue  of  Friday,  August  24, 1984,  remain 
unchanged. 

Dated:  August  31, 1984 
Robert  N.  Broadl>ent 

Federal  Representative. 

|FK  Doc  B4-23S04  FUed  0-S-84;  »4S  >fn| 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Diamortd  Shamrock 
Exploration  Co. 

agency:  Minerals  Management  Service. 
Interior, 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Diamond  Shamrock  Exploration 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  lease  OCS-G  4757.  Block 


192,  West  Cameron  Area,  offshors 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana, 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  28, 1984.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  die  DOCD  from  die  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m,  to  3:30 
p,m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4di  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
pubhc  may  submit  commenta  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge.  Louisiana  70805, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  Gobert  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876, 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is. 
considering  approval  of  the  CKXID  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930,81  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
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1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  §  250.34  of 
Title  30  of  the  CFR. 

Dated:  August  28, 1984. 
John  L  Rankin, 

Regional  Manager.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc-  S4-i3SS7  Filed  9-S-M.  8:45  8ni| 
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Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Superior  Oil  Co. 

AGENCY:  Minerals  Management  Service; 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Superior  Oil  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS  0797, 
Block  105,  Eugene  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  27,  1984. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  iiiform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 


local  governments,  and  other  interested 

parties  became  effective  December  13, 

1979  (44  FR  53885).  Those  practices  and 

procedures  are  set  out  in  revised  Section 

250.34  of  Title  30  of  the  CFR. 

Dated:  August  27,  1984. 

John  L.  Rankin, 

Regional  Manager.  Gulf  of  Mexico  OCS 
Region. 

[FR  D.M:   M-2.1S44  F;!e<l  9-S-84  8:45  ain| 
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National  Park  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

I 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  .material 
may  be  obtained  by  contacting  the 
Service's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  reqLiirement  should 
be  made  within  30  days  directly  to  the 
Service  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  D.C.  20503,  telephone  202- 
395-7340. 

Title:  Pretest  of  the  1985-86  Federal 
Estate  Visitor  Survey  (FEVS). 

Abstract:  The  proposed  collection  is  a 
pretest  of  the  1985-86  FEVS— a  detailed 
on-site  survey  of  a  representative 
sample  of  recreation  visitors  to  Federal 
lands.  Visitors  are  asked  about  their 
activities,  experiences  and  expenditures; 
and  invited  to  suggest  improvements. 
The  results  are  reported  to  Congress  and 
used  in  planning. 

Service  Form  No.  (None). 

Frequency:  On  occasion. 

'Description  0f  Respondents: 
Individuals  visiting  Federal  lands  for 
recreation  purposes. 

Annual  Responses:  375. 

Annual  Burden  Hours:  158. 

Service  clearance  officer:  Russell  K. 
Olsen.  202-523-5133. 

Dated:  August  27,  1984. 
Russell  K.  Olsen, 

Chief,  Administrotive  Services  Division. 

|FR  Doc  SI-r^MS  Filad  9-6-64.  8:45  •nij 
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INTERNATIONAL  TRADE 
COMMISSION 

ITA-503<a)-12  and  332-1871 

President's  Ust  of  Articles  Which  May 
Be  Designated  or  Modified  As  EllgitJie 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Expansion  of  scope  of 
intestigation  to  include  hot  air  popcorn 
poppers  provided  for'in  item  684.20  of 
the  Tariff  Schedules  of  the  United 
States. 

EFFECTIVE  DATE:  August  24. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Mr.  Aaron  Chesser  (202-523-0353) 
of  the  Commission's  Office  of  Industries. 

(2)  Mr.  William  Gearhart  (202-523- 
0487)  of  the  Commission's  Office  of  the 
General  Counsel. 

Background  and  Scope  of  Investigation 

On  August  2, 1984.  the  Commission 
initiated  investigation  No.  TA-503(a}-12 
and  332-187^t  the  request  of  the  USTR 
to  provide  advice  with  respect  to  certain 
articles  as  to  the  probable  economic 
effect  on  U.S.  industries  and  consumers 
of  the  modification  of  the  list  of  articles 
eligible  for  duty-free  treatment  under  the 
United  States  Generalized  System  of 
Preferences  (GSP).  set  forth  in  Title  V  of 
the  Trade  Act  of  1974  (hereinafter 
referred  to  as  "the  Act").  The  initial 
notice  of  the  investigation,  including 
information  on  contact  persons,  a  public 
hearing,  and  written  submissions  from 
interested  parties,  was  contained  in  the 
Federal  Register  of  August  8, 1984  (49  FR 
31780). 

On  August  13, 1984,  the  Commission 
received  a  request  from  the  USTR  to 
expand  the  scope  of  the  investigation  to 
provide  advice  with  respect  to  whether 
products  like  or  directly  competitive 
with  hot  air  popcorn  poppers  provided 
for  in  item  684.20  of  the  Tariff  Schedules 
of  the  United  States  were  produced  in 
the  LInited  States  on  January  3. 1975. 
The  President  must  consider  whether 
this  item  should  be  eligible  for  an 
exemption  from  the  50  percent 
competitive  need  limit  in  section  504(c) 
of  the  Act,  pursuant  to  section  504(d),  as 
ordered  by  the  U.S.  Court  of 
International  Trade.  This  item  is 
currently  eligible  for  GSP  duty-free 
treatment  from  all  GSP  beneficiary 
countries.  Imports  of  the  item  from  Hong 
Kong  were  denied  GSP  treatment  from 
March  30, 1980  to  March  30, 1981. 

Issued:  August  27, 1984. 
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By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretory. 

|FR  Ooc  S4-Z3eQ6  Filed  B-&-84:  MS  am| 
BtUJNQCOOE  7D20-02-M 

(Investigation  No.  337-TA-1621 

Certain  Cardiac  Pacemakers  and 
Components  Thereof;  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Terminating  the 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  an  initial 
determination  (ID)  by  the  Commission's 
presiding  officer  (ALJ)  to  terminate  the 
above-captioned  investigation  as  to  all 
remaining  respondents  and  issues. 

SUPPLEMENTARY  INFORMATION:  On  July 
23. 1984,  complainant  Medtronic  Inc. 
moved  (Motion  No.  162-95)  to  terminate 
the  investigation  as  to  all  remaining 
issues  and  respondents.  The  motion  was 
supported  by  the  Biotronilcs  respondents 
and  the  Commission  investigative 
attorney  (lA)  and  was  not  opposed  by 
the  Telsctronics  respondents.  All 
respondents  and  the  lA  urged  that  the 
investigation  be  terminated  with 
prejudice. 

On  July  26, 1984,  the  ALJ  issued  an  ID 
(Order  No.  78)  granting  the  motion  and 
terminating  the  investigation  with 
prejudice.  He  found  that  terminating  the 
investigation  was  in  the  public  interest. 
He  further  found  that  since  the  parties 
had  expended  considerable  time  and 
effort  in  litigation  and  since  termination 
was  sought  on  the  eve  of  trial, 
termination  with  prejudice  is 
appropriate.  He  further  found  that  all 
remaining  undecided  motions  (including 
a  motion  by  the  Telectronics 
respondents  to  terminate  the 
investigation  for  inequitable  conduct  on 
the  part  of  complainant)  were  rendered 
moot. 

A  petition  for  review  of  the  ID  was 
timely  filed  by  the  Telectronics 
respondents  urging  that  the  Commission 
review  the  ID  to  the  extent  that  it  did 
not  rule  on  their  motion  to  terminate  for 
inequitable  conduct.  However,  the 
Telectronics  respondents  did  not  oppose 
the  complainant's  motion  to  terminate 
all  remaining  issues  in  this  investigation 
before  the  ALJ.  The  Commission  having 
determined  not  to  review  the  ALJ's 
initial  determination  terminating  all 
remaining  issues  in  this  investigation, 
the  Commission  also  determines  not  to 
review  the  ID  to  the  extent  that  it  found 
respondents'  motion  moot.  Accordingly, 
the  ID  has  become  the  opinion  of  the 


Commission  pursuant  to  19  CFR 
§  210.53(h). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  M.  Simmons  III,  Office  of  the 
General  Counsel,  telephone  202-523- 
0493. 

Authority:  19  U.S.C.  1337;  19  CFR  210.53  (c) 

and  (h). 

Issued:  August  30, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

SecreCary. 

|FR  Ooc  S4-Z3ei8  Filed  »-S-«4:  S^«5  •m] 
BtLUNOCOOe  7Q10-02-M 

Request  for  Public  Comment  on 
Termination  of  Countervailing  Duty 
Investigatton  Concerning  Ferroalloys 
From  Spain 

agency:  U.S.  International  Trade 

Commission. 

action:  Request  for  comments  on 

proposed  termination  of  countervailing 

duty  investigation  under  section  104(b) 

of  the  Trade  Agreements  Act  of  1979. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Vera  Libeau,  Office  of 
Investigations,  telephone  202-523-0388. 
SUPPLEMENTARY  INFORMATION:  The 

Trade  Agreements  Act  of  1979, 
subsection  104(b)(1),  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  Tariff  Act  of  1930, 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  industry  would  be 
materially  retarded,  if  the  order  were  to 
be  revoked.  On  April  23, 1982,  the 
Commission  received  a  request  from  the 
Government  of  Spain  for  the  review  of 
the  coimtervailing  duty  order  on 
ferroalloys  from  Spain  (T.D.  80-11), 
notice  of  which  was  published  on 
January  2, 1980,  in  the  Federal  Rej^ster 
(45  FR  25). 

The  Commission  received  a  letter  on 
August  16, 1984  from  the  Ferroalloys 
Association,  the  original  petitioner  for 
the  countervailing  duty  order,  stating 
that  it  withdraws  its  request  for  the 
imposition  of  countervailing  duties 
under  the  above-referenced 
countervailing  duty  order. 

TTie  legislative  history  of  section 
704(a)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Trade  Agreements  Act, 
indicates  that  the  Commission  should 
solicit  public  comment  prior  to 
termination  of  an  investigation  and 


approve  the  termination  only  if  it  ia  in 
the  public  interest  In  light  of  die 
Commission's  duty  to  consider  the 
public  interest  the  Commission  requests 
written  comments  from  persons 
concerning  the  proposed  terminadon  of 
the  investigation  on  ferroalloys  from 
Spain.  These  written  comments  must  be 
filed  with  the  Secretary  to  the 
Commission  no  later  than  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Issued:  August  Z7, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc  M-zant  PiM  S-6-S4:  K4S  uij 
WLUNQCOOC  7Qa»-0i-H 


[  Investigation  Na  S37-TA-203] 

Certain  Floppy  Diak  Drtws  and 
Componvnts  Thareof;  Invwtigatton 

agency:  U.S.  International  Trade 
Commission. 

ACTKMC  Institution  of  investigation 
pursuant  to  19  U.S.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
August  1, 1984,  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C  1337), 
on  behalf  of  Tandon  Corporatioii,  20320 
Prairie  Street  Chatsworth,  California 
91311.  A  supplement  to  the  complaint 
was  filed  on  August  13. 1984.  The 
complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
floppy  disk  drives  and  components 
thereof  into  the  United  States,  or  in  their 
sale,  by  reason  of  alleged  (1)  breach  of 
^duciary  duty  and  conspiracy  to  breach 
fiduciary  duty;  (2)  misappropriation  of 
trade  secrets  and  proprietary 
information:  (3)  violation  of  the 
Racketeer  Influenced  and  Corrupt 
Oi^ganizations  Act  18  U.S.C  1961-08;  (4) 
industrial  espionage  and  sabotage  of 
equipment  and  property;  (5)  fraud, 
conspiracy  to  defraud  and  constructive 
fraud;  (6)  breach  of  contract  tortious 
breach  of  implied  covenant  of  good  faith 
and  fair  dealing  and  interference  with 
contract  and  prospective  advantage;  and 
(7)  theft  of  property  and  conversioa  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  efficiently  and 
economically  operated  domestic 
industry  and  to  prevent  the 
establishment  of  an  industry  in  the 
United  States. 
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The  complainant  requests  that  the 
Commission  institute  an  investigation, 
conduct  temporary  relief  proceedings, 
and  issue  a  temporary  exclusion  order 
prohibiting  importation  of  the  articles  in 
question  into  the  United  States,  except 
under  bond,  and  temporary  cease  and 
desist  orders.  After  a  full  investigation, 
the  complainant  requests  that  the 
Commission  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  section  210.12 
of  the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
August  27, 1984,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  floppy 
disk  drives  and  components  thereof  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  (1  j  breach  of  fiduciary 
duty  and  conspiracy  to  breach  fiduciary 
duty;  (2>misappropriation  of  trade 
secrets  and  proprietary  information:  (3) 
industrial  espionage  and  sabotage  of 
equipment  and  property;  (4)  fraud, 
conspiracy  to  defraud  and  constructive 
fraud;  (5)  breach  of  contract,  tortious 
breach  of  implied  covenant  of  good  faith 
and  fair  dealing  and  interference  with 
contract  and  prospective  advantage;  and 
(6)  theft  of  property  and  conversion,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  efficiently  and 
economically  operated  domestic 
industry  and/or  to  prevent  the 
establishment  of  an  industry  in  the 
United  States. 

(2)  Pursuant  to  §  210.24(e)  of  the 
Commission's  rules,  the  motion  for 
temporary  relief  imder  subsections  (e) 
and  (f)  of  section  337  of  the  Tariff  Act  of 
1930,  which  was  filed  on  August  1, 1984, 
shall  be  forwarded  to  the  presiding 
officer  for  an  initial  determination 
pursuant  to  §  210.53(b)  of  the  rules. 

(3)  For  the  purpose  of  the  investigation 
80  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 
Tandon  Corporation,  20320  Prairie 

Street,  Chatsworth,  California  91311. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 


The  Lucky-Goldstar  Group,  537 

Namdaemun-ro  5-ga,  Jung-gu.  Seoul 

100,  Korea. 
Gold  Star  Tele-Electric  Co.,  Ltd.,  60-1 

Chungmu-ro  3-ga,  Jung-gu,  Seoul  TOO. 

Korea. 
Gold  Star  Co..  Ltd.,  537  Namdaemun-ro 

5-ga,  Jung-gu,  Seoul  100,  Korea. 
Lucky-Goldstar  International  Corp. 

(formerly  known  as  Bando  Sangsa 

Co.,  Ltd.).  537  Namdaemun-ro  5-ga, 

Jung-gu,  Seoul  100,  Korea 
Lucky-Goldstar  International  (Pacific), 

Inc.  (formerly  known  as  Bando 

California.  Inc.),  13013  East  166lh 

Street,  Cerritos,  California  90701 
Lucky-Goldstaj-  International,  Inc. 

(formerly  known  as  Bando 

International,  Inc.),  lO.'iO  Wall  Street 

West,  Lyndhurst,  New  Jersey  07071 
Format  Corporation,  2630  Townsgate 

Road,  Building  A,  Westlake  Village. 

California  91307 
Felix  Markhovsky,  23447  Mobile  Street, 

Canoga  Park.  California  91307 
Mikhail  Anisimov  la.k.a.  Michael 

Anisimov),  22345  Hackney  Street, 

Canoga  Park,  California  91304 
Herbert  Berger,  766  East  Lakefield  Road, 

Wesdake  Village,  California  91361 
G.  Edward  Wilka,  3480  Brokenhill, 

Newbury  Park,  California  91320 
Jay  J.  Ahn,  c/o  Lucky  Goldstar  Imports/ 

Exports,  1281  Oakmead  Parkway, 

Sunnyvale,  California  94086 

(c)  Victoria  L.  Partner,  Esq.,  Unfair 
Import  Investigations  Division,  U.S. 
International  Trade  Commission,  701  E 
Street,  NW.,  Room  126,  Washington, 
D.C.  20436,  shall  be  the  Conmiission 
investigative  attorney,  a  party  to  this 
investigation;  and 

(4)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Acting  Chief 
Administrative  Law  Judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  officer.  Pursuant 
to  S  210.24(e)  of  the  Commission's  Rules 
of  Practice  and  Procedure,  the  presiding 
officer  shall  determine  as  expeditiously 
as  possible  whether  or  not  temporary 
relief  proceedings  should  be  instituted. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §§  201.16(d)  and  210.21(a)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Responses  to  the  motion  for  temporary 
relief  may  be  submitted  by  the  named 
respondents  in  accordance  with 
§  210.24(e)(3)  of  the  Commissions  rules. 
Any  such  responses  must  be  filed  within 
20  days  after  service  of  the  motion. 
Extensions  of  time  for  submitting 


responses  to  the  complaint  and/or  the 
motion  for  temporary  relief  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street,  NW..  Room 
156,  Washington.  D.C.  20436.  telephone 
202/523-0471. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  L.  Partner.  Esq..  Unfair  Import 
Investigations  Division.  U.S. 
International  Trade  Commission, 
telephone  202/523-1088. 

By  order  of  the  Commission. 
Issued:  August  30, 1984. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  S4-23a00  Filed  »-S-a4;  a-45  smj 
BILUNO  CODE  7020-03-M 


[Investigation  No.  337-TA-184] 

Certain  Foam  Earplugs;  Commission 
Decision  Not  To  Review  initial 
Determination  Terminating  Inoue  IMTP 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  determined  not  to 
review  an  hiitial  determination  (I.D.)  to 
terminate  Inoue  MTP  as  a  respondent  in 
the  above-captioned  investigation  based 
on  a  settlement  agreement. 

Autiboritr  19  U.S.C.1337;  19  CFR 
210.53(a).  (c)  and  (h). 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  I.D.  was  published  in  the  Federal 
Register  of  August  8, 1984,  49  FR  31782. 
No  petition  for  review  was  filed,  nor 
were  any  comments  from  Government 
agencies  or  the  public  received. 

Copies  of  the  I.D.  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
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International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  McCue  Verratti,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0079. 

Issued:  August  30, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc  a4-Z3S46  Filed  9-S-M.  a'4S  ain) 
BILLING  CODE  202O-02-M 


[332-1911 

Nonrubber  Footwear  Quarterly 
Statistical  Reports 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  for  the  purpose 
of  providing  quarterly  reports  on 
nonrubber  footwear. 

EFFECTIVE  DATE:  August  28,  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Reuben  Schwartz  (202-523-0114)  or  Gail 
Burns  (202-523-0200),  Textiles,  Leather 
Products,  and  Apparel  Division,  U.S. 
International  Trade  Commission. 
Washington,  D.C.  20436. 

background  and  Scope  of  Investigation 

In  a  letter  dated  August  8. 1984,  the 
Senate  Committee  on  Finance  requested 
that  the  Commission,  pursuant  to 
section  332  of  the  Tariff  Act  of  1930, 
prepare  and  publish  quarterly  reports 
containing  the  following  statistical 
information  with  respect  to  nonrubber 
footwear:  (1)  production  and/or 
shipments;  (2)  imports;  (3)  exports;  (4) 
apparent  consumption;  (5)  market  share; 
(6)  employment;  and  (7)  unemployment. 
In  addition,  data  on  plant  closings  will 
be  provided  on  an  annual  basis. 

^rsuant  to  the  request,  the 
Commission  will  submit  the  first 
quarteriy  report  to  the  Committee  on 
Finance  by  October  15.  1984. 

Issued:  August  29,  1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc  B*-Z3ex  Filed  9-S-S4  8:4S  am| 
BILUNO  CODE  70^0-«^-M 


[InvsBtigation  No.  337-TA-201] 

Certain  Products  With  Gremlin 
Character  Depictions;  Erratum  to 
Notice  of  investigation 

In  the  Notice  of  Investigation  in  the 
above-captioned  investigation  issued  by 
the  Commission  on  August  24, 1984,  on 
the  first  page  under  the  section  entitled 
"summary:",  in  line  7,  the  August  14. 
1984  date  should  be  changed  to  August 
17. 1984  so  that  the  sentence,  as 
corrected,  reads  as  follows: 

Supplemental  information  was  also 
filed  on  August  17. 1984. 

Issued:  August  29,  1984. 
Kenneth  R.  Mason. 
Secretary. 

(FR  Ooo  S4-Z3eie  Filed  e-»-M  8?4S  am| 
BILUNO  CODE  7020-02-M 


[Investigation  No.  337-TA-148/169] 

Certain  Processes  for  the  Manufacture 
of  Sidnless  Sausage  Casings  and 
Resulting  Product;  Extension  of  Time 
for  Commission  Decision  on  Whether 
To  Order  Review  of  Initial 
Determination 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
date  by  which  the  Commission  must 
decide  whether  to  review  the  initial 
determination  (ID)  finding  a  violation  of 
sections  337  and  337a  of  the  Tariff  Act 
of  1930  in  the  above-captioned 
investigation  has  been  changed  from 
August  31. 1984,  to  September  21, 1984. 

SUPPLEMENTARY  INFORMATION:  The 

presiding  officer's  ID  finding  a  violation 
of  sections  337  and  337a  in  these 
consolidated  investigations  was  filed  on 
August  1, 1984.  Under  8  210.53(h)  of  the 
Commission's  rules,  the  ID  becomes  the 
determination  of  the  Commission  within 
30  days  after  the  date  of  filing  of  the  ID 
unless  the  Commission  orders  a  review 
or  extends  the  deadline  for  deciding 
whether  to  review.  The  30-day  deadline 
prescribed  by  the  rules  would  have  been 
August  31. 1984.  The  Commission  has 
determined  to  change  the  deadline  to 
September  21,  1984,  in  order  to  allow 
time  for  the  parties  and  interested 
Government  agencies  to  respond  to 
petitions  for  review  and  to  allow  the 
Commission  adequate  opportunity  to 
consider  the  issues  raised  therein. 

Copies  of  the  nonconfidential  version 
of  the  initial  determination,  petitions  for 
review,  any  responses  thereto  (when 
received),  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 


(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436,  telephone 
202-523-0471. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Czako,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  701  E  Street  NW., 
Washington.  DC  20436,  telephone  202- 
523-3395. 

Authority:  The  authority  for  the 
Commission's  disposition  of  this  matter  is 
contained  in  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  m  Sections  210.55- 
.57  of  the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53-57  as  amended.  4« 
FR  20226.  21115). 

Issued:  August  28.  1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FK  Doc  »*-23tfa  Filed  S-S-64  S4S  •m) 
BILUNO  CODE  TOXfr-Oa-M 


[lnve»t»o«tion  No.  337-TA-202] 

Certain  Telephone  Base  Housings  and 
Related  Packaging  and  Printed 
Materials;  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
26, 1984.  under  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C,  1337),  on  behalf  of 
GTE  Communication  Systems  Corp., 
2500  West  Utopia  Road,  Phoenix. 
Arizona  85027.  A  supplemental 
complaint  was  filed  on  August  14, 1984. 
The  complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
telephone  base  housings  and  related 
packaging  and  printed  materials  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  (1)  infringement  of  the  claim 
of  U.S.  Letters  Patent  Des.  267.716;  (2) 
misappropriation  of  trade  dress;  (3) 
passing  off;  and  (4)  false  marking.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injupe  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  the 
Commission  to  institute  an  investigation 
and,  after  a  full  investigation,  to  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
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Authority:  The  authority  for  institution  of 
this  inveatigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  i  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
August  22, 1984,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain 
telephone  base  housings  and  related 
packaging  and  printed  materials  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  (1)  infringement  of  the  claim 
of  U.S.  Letters  Patent  Des.  267,716;  (2) 
misappropriation  of  trade  dress:  (3) 
passing  off:  and  (4)  false  marking,  the 
effect  or  :^:^dency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States: 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 

GTE  Communications  Systems  Corp., 
2500  West  Utopia  Road,  Phoenix, 
Arizona  85027. 

(b)  The  respondent  is  the  following 
company,  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon  which 
the  complaint  is  to  be  served; 

Keytronics.  Inc.,  13620  Gramercy 
Place.  Gardena,  California  90249. 

(c)  Robert  D.  Litowitz,  Esq.,  Unfair 
Import  Investigations  Division,  U.S. 
International  Trade  Commission,  701  E 
Street,  NW.,  Room  126.  Washington, 
DC.  20436,  shall  be  the  Commission 
investigative  attorney,  a  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Jhoet  D.  Saxon,  Acting  Chief 
Administrative  Law  Judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  officer. 

Responses  must  be  submitted  by  the 
named  respondent  in  accordance  with 
section  210.21  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
210.21).  Pursuant  to  §§  201.16(d)  and 
210.21(a)  of  the  rules,  such  response  will 
be  considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
ddte  of  service  of  the  complaint. 
Fjitensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 


right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington,  D.C.  20436,  telephone 
202-523-0471. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Litowitz,  Esq.,  Unfair  Import 
Investigations  Division,  U.S. 
International  Trade  Commission, 
telephone  202-523-4693. 

Issued;  August  30,  1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc  84-23599  Filed  »-&-84;  S;4S  am] 
BILUNO  CODE  7020-02-M 


I  Investigation  No.  337-TA-161] 

Certain  Trolley  Wheel  Assemblies; 
Issuance  of  Exclusion  Order 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  issued  a  general 

exclusion  order  in  the  above-captioned 

investigation. 

SUPPLEMENTARY  INFORMATION:  The 

presiding  officer  issued  an  initial 
determination  on  May  31, 1984,  in  which 
he  determined  that  there  has  been  a 
violation  of  section  337  of  the  Trade  Act 
of  1930  (19  U.S.C.  1337)  in  the 
unauthorized  importation  or  sale  of 
certain  trolley  wheel  assemblies.  As  a 
result  of  its  review  of  that  initial 
determination,  a  majority  of  the 
Commission  on  August  13, 1984, 
determined  that  a  violation  of  section 
337  exists  in  the  unauthorized 
importation  or  sale  of  certain  trolley 
wheel  assemblies  which  infringe  U.S. 
Letters  Patent  4.109,343.  owned  by 
complainant  G.L.  Frost  &  Son,  Inc.,  the 
tendency  of  which  unfair  acts  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

Copies  of  the  Commission's  Action 
and  Order,  its  Opinion,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 


business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street,  NW..  Washington.  D.C.  20436. 
telephone  202-523-0161. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  A.  Jacobs,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

Authority:  19  U.S.C.  1337. 
Issued:  August  29,  1964. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc  M-23a03  Filed  9-S-S4;  8:4$  am] 
BiLUNO  COOC  7020-02-M 


(Investigation  No.  337-TA-174) 

Certain  Woodworking  Machines; 
Receipt  of  Initial  Determination 
Terminating  Respondent  on  the  Basis 
Of  Consent  Order  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
American  Machine  &  Tool  Co. 

SUPPLEMENTARY  INFORMA-HON:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties. 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  August  30, 1984. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street.  NW., 
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Washington,  DC  20438,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  August  30. 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

[rR  Doc  S4-Z3e01  riJed  »-6-M.  8:46  amj 
BILUNQ  COOC  7020-02-41 


Appointment  of  Individuals  To  Serve 
as  Memt>ers  of  Performance  Review 
Boards 

agency:  United  States  International 
Trade  Commission. 

action:  Appointment  of  Individuals  to 
Serve  as  members  of  Performance 
Review  Boards. 

SUPPLEMENTARY  INFORMATION:  The 

Chairwoman  of  the  U.S.  International 
Trade  Commission  has  appointed  the 
following  individuals  to  serve  on  the 
Commission's  Performance  Review 
Board. 

Chairman  of  PRB — Susan  W.  Liebeler, 

Vice  Chairman 
Member — Commissioner  Alfred  Eckes 
Member — Commissioner  Seeley  G. 

Lodwick 
Member — Commissioner  David  B.  Rohr 
Member — Charles  W.  Ervin 
Member — E.  William  Fry 
Member — Lorin  L  Goodrich 
Member — Norris  A.  Lynch 
Member — Eugune  A.  Rosengarden 
Member — Michael  H.  Stein 
Member — John  Suomela 

Notice  of  these  appointments  is  being 
published  in  the  Federal  Register 
pursuant  to  the  requirement  of  5  U.S.C. 
4314(c)(4). 

FOR  FURTHER  INFORMATION  CONTACT. 

Terry  P.  McGowan,  Director  of 
Personnel,  U.S.  International  Trade 
Commission  (202)  523-0182. 

Issued:  August  29, 1984. 


By  Order  of  the  Chairwoman. 
Kenneth  R.  Mason, 

Secretary. 

!FR  Doc  »4-23ei7  Filed  9-4-M.  «:4S  un) 
BHXINQ  COOC  7O2O-02-« 


DEPARTMENT  OF  JUSTICE 


Attorney  General 

Certification  of  the  Attorney  General 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended. 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  are  necessary  to  enforce  the 
guarantees  of  the  Fifteenth  Amendment 
to  the  Constitution  of  the  United  States 
in  Monroe  County,  Alabama.  This 
county  is  included  within  the  scope JI!F 
the  determination  of  the  Attorney 
General  and  the  Director  of  the  Census 
made  on  August  6, 1965.  under  section 
4(b)  of  the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  on 
August  7,  1965  (30  FR  9897). 

Dated:  August  31. 1984. 
Theodora  B.  Olson, 

Acting  A  ttomey  General  of  the  United  States. 

(FR  Doc-  84-23614  Filed  fr-4-84;  BflO  ami 
BILUNQ  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit 
Programs 

[Application  No.  D-3335  et  aL] 

Proposed  Exemptions;  Alaslca  National 
Banic  of  the  North  (ANBN) 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comjnents  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 


writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  thefr  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

supplementary  INFORMA-nON:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Dep€irtment. 

The  application  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Alaska  National  Bank  of  the  North 
(ANBN)  Located  in  Fairbanks.  Alaska 

[Apphcation  No».  D-3335.  D-3336  and  D- 

3337) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
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accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  {40  FR 
18471.  April  28, 1975)  as  follows: 

(I)  Effective  January  1. 1975.  the 
restrictions  of  section  406(a]  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  past  and  proposed  sale,  exchange 
or  transfer  between  ANBN  and  certain 
employee  benefit  plans  (the  Plans)  of 
multi-family  residential  and  commercial 
mortgage  loans  (the  Mortgages)  or 
participation  interests  therein  (the 
Participation  Interests)  which  are 
originated  by  ANBN  provided  that: 

A.  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciary 
independent  of  ANBN  who  has 
authority  to  manage  or  control  those 
Plan  assets  being  invested  in  Mortgages 
or  Participation  Interests; 

B.  The  terms  of  all  transactions 
between  the  Plans  and  AN'BN  involving 
the  Mortgages  or  Participation  Interests 
are  not  less  favorable  to  the  Plans  than 
the  terms  generally  available  in  arm's- 
length  transactions  between  unrelated 
parties; 

C.  No  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  ANBN  with  regard  to  such  sale, 
exchange  or  transfer, 

D.  The  decision  to  invest  in  a 
Mortgage  or  Participation  Interest  is  not 
part  of  an  arrangement  under  which  a 
fiduciary  of  a  Plan,  acting  with  the 
knowledge  of  ANBN,  causes  a 
transaction  to  be  made  with  or  for  the 
benefit  of  a  party  in  interest  (as  defined 
in  section  3(14)  of  the  Act)  with  respect 
to  the  Plan;  and 

E.  ANBN  shall  maintain  for  the 
duration  of  any  Mortgage  or 
Participation  Interest  which  is  sold  to  a 
Plan  pursuant  to  this  exemption,  records 
necessary  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  The  records  referred  to  above  must 
be  unconditionally  available  at  their 
customary  location  for  examination,  for 
purposes  reasonably  related  to 
protecting  nghts  under  the  Plans,  during 
normal  business  hours  by:  any  trustee, 
investment  manager,  employer  of  Plan 
participants,  employee  organization 
whose  members  are  covered  by  a  Plan, 
participant  or  beneficiary  of  a  Plan. 

(II)  Effective  January  1, 1975,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  any  transactions  to  which  such 
restrictions  or  taxes  would  otherwise 
apply  merely  because  a  person  is 


deemed  to  be  a  party  in  interest 
(including  a  fiduciary)  with  respect  to  a 
Plan  by  virtue  of  providing  services  to 
the  Plan  (or  who  has  a  relationship  to 
such  service  provider  described  in 
section  3(14)  (F).  (G).  (H),  or  (I)  of  the 
Act)  solely  because  of  the  ownership  of 
a  Mortgage  or  Participation  Interest  by 
such  Plan. 

Summary  of  Facts  and  Representations 

1.  ANBN  is  a  federally  chartered 
commercial  bank  with  its  principal 
offices  in  Anchorage  and  Fairbanks, 
Alaska.  It  maintains  branch  offices 
throughout  the  State  of  Alaska  in 
smaller  communities.  ANBN  is  engaged 
in  the  type  of  banking  activities 
customarily  transacted  by  national 
commercial  banks  as  authorized  under 
federal  law  and  regulations  pertaining  to 
such  institutions.  ANBN  is  regulated  by 
the  Office  of  the  Comptroller  of  the 
Currency  and  is  a  member  of  the 
Federal  Reserve  System.  It  is  insured 
and  also  regulated  by  the  Federal 
Deposit  Insurance  Corporation. 

Since  January  1, 1975,  ANBN  has  sold 
Participation  Interests  and  Mortgages  to 
the  Plans  and  other  investors.  The  past 
sales  of  Participation  Interests  and 
Mortgages  involving  employee  benefit 
plans  were  to  the  Alaska  Teamsters 
Employer  Pension  Trust  and  the  Alaska 
Electrical  Pension  Fund.  With  respect  to 
prospective  transactions,  sales  between 
ANBN  and  the  Plans  include  the  above- 
mentioned  multiemployer  pension  funds 
and  other  interested  plan  investors.  The 
Mortgages  consist  of  multi-family 
residential  or  commercial  permanent 
first  mortgages  loans  originated  by 
ANBN  in  the  ordinary  course  of  its 
business. 

AN'BN  has  also  requested  an 
exemption  for  transactions  involving  the 
past  and  proposed  sale  of  single  family 
residential  first  mortgage  loans  and 
participation  interests  there  in  by  ANBN 
to  the  Plans.  On  May  18, 1982,  the 
Department  issued  a  class  exemption 
involving  residential  mortgage  financing 
arrangements  (Prohibited  Transaction 
Exemption  (PTE)  82-87,  47  FR  21331). 
PTE  82-87  provides  retroactive  and 
prospective  relief  for  the  acquisition  of 
residential  mortgages  and  participation 
interests  therein  by  employee  benefit 
plans.  Accordingly,  no  rehef  is  provided 
by  this  exemption  for  the  past  or 
proposed  sale  of  single  family  first 
mortgage  loans  or  participation  interests 
therein  by  ANBN  to  the  Plans. 

2.  ANBN  sells  either  the  entire 
Mortgage  or  a  Participation  Interest 
therein.  ANBN  had  no  pre-existing 
relationships  wdth  any  of  the  Plans  to 
which  it  initially  sold  a  Participation 
Interest  or  Mortgage.  However,  by  virtue 


of  ANBN  servicing  the  Mortgages  and 
Participation  Interests,  it  becomes  a 
party  in  interest  with  ruspect  to  the 
Plans,  so  that  any  subsequent  sale  of 
Mortgages  or  Participation  Interests 
becomes  a  prohibited  transaction  under 
section  406(a)  of  the  Act.  The  applicant 
represents  that  the  transactions  do  not 
involve  a  conflict  of  interest  or  present  a 
situation  where  advantage  could  be 
taken  of  the  Plans  or  the  trustees  of  the 
Plans  because  all  decisions  regarding 
investment  in  the  Mortgages  or 
Participation  Interests  are  made  by  Plan 
fiduciaries  who  are  independent  of 
ANBN.' 

3.  ANBN,  concurrent  with  or  after 
issuing  a  commitment  to,  or  actually 
consummating  a  loan  to  a  borrower, 
submits  a  formal  proposal  to  a  Plan 
fiduciary  or  investment  manager  to  sell 
a  Participation  Interest  in  the  loan  or  the 
whole  Mortgage  to  the  Plan.  ANBN  only 
orginates  those  loans  that  meet  its  strict 
underwriting  guidelines.  The  proposal 
includes  terms  and  conditions  such  as 
interest  rate,  loan  duration,  interest  and 
principal  payment  schedule, 
commitment  fee,  security,  and  all  other 
documentation  necessary  to  meet 
accepted  national  banking  standards.  In 
all  loan  purchases,  Plans  are  only  bound 
upon  signing  the  Participation 
Agreement.  The  Plan  fiduciary  or 
investment  manager,  who  has  exclusive 
discretion  as  to  the  placement  of  Plan 
assets,  agrees  to  the  loan  participation, 
making  a  commitment  and  agreeing  to 
all  relevant  specifications,  terms  and 
conditions.' 


'  While  stating  affirmatively  that  A>fBN  would 
not  make  investment  decisions  regarding  the 
Mortgages  or  Participation  Interests,  the  applicant 
was  silent  about  who  would  make  such  decisions. 
In  some  situations  it  is  possible  that  investment 
decisions  have  been  or  will  be  made  by  trustees  of 
the  Plans.  The  Department  notes  that  where  the 
construction  on  the  property  which  secures  the 
Mortgage  was  by  a  contributing  employer  to  tlie 
Plan  and  a  principal  of  such  employer  exercises 
fiduciary  authority  in  approving  the  Plan's 
investment  in  the  Mortgage,  a  separate  prohibited 
transaction  under  section  406(b)  of  the  Act  may 
occur,  which  *ransaction  would  not  be  covered  by 
this  exemption.  See  also  condition  D  of  Part  I  of  this 
exemption  which  has  the  effect  of  precluding  relief 
under  section  40e(a)  of  the  Act  for  certain 
transactions  undertaken  for  the  benefit  of  parties  in 
interest. 

'The  Department  notes  that  the  application  does 
not  address  the  seperate  prohibited  transactions 
under  section  406(a)  ( 1 )  (B)  of  the  Act  which  would 
exist  should  any  of  the  Mortgages  originated  by 
ANBN  and  subsequently  purchased  by  the  Plans 
involve  loans  to  any  party  in  inierest  with  respect  to 
the  purchasing  Plan.  Accordingly,  no  relief  is 
afforded  by  this  proposed  exemption  for  such 
transactions.  However.  ANBN  will  request  from  the 
date  of  the  grant  of  this  excemption  potential 
borrowers  to  list  in  their  loan  application  their 
relationship  to  any  pension  plan  in  an  effort  to 
assist  a  potential  purchasing  plan  in  determining 
whether  the  borrower  may  be  a  party  in  inter^'  i. 
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4.  The  proposiil  will  generally  provide 
that  ANBN  will  service  the  loan  under 
the  provisions  of  a  Service  Agreement 
entered  into  by  ANBN  and  the  Plan.* 
The  Service  Agreement  will  be 
combined  with  or  work  in  conjunction 
with  a  Participation  Agreement  made 
between  AN'BN  (as  seller)  and  the  Plan 
(as  buyer)  covering  the  terms  of  the 
Plan's  purchase  of  the  Participation 
Interest  or  the  Mortgage.  The 
Participation/Service  Agreements  are 
subject  to  full  Plan  review  prior  to  any 
Plan  decision  to  purchase  a  loan.  The 
sales  proposal,  the  commitment,  and  the 
Participation/Service  Agreements  will 
provide  that  the  yield  on  the  loan  to  the 
extent  of  the  Plan's  interest  will  be  at 
the  then  prevailing  market  interest  rates. 
The  warranties  and  representations 
made  by  ANBN  regarding  the  Mortgages 
and  Participation  Interests  are  standard 
for  these  types  of  transactions.  ANBN 
will  be  able,  if  it  so  chooses  and  with 
the  concurrence  of  the  Plan,  to  retain 
some  percentage  of  participation  in  the 
Mortgage. 

5.  The  Plans  pay  no  investment 
management,  investment  advisory,  sales 
commission  or  underwriting  fee  to 
ANBN  with  respect  to  the  acquisition  or 
sale  of  the  Mortgages  or  Participation 
Interests.  The  applicant  represents  that 
the  Plans  have  paid  and  will  pay  no 
more  for  the  Mortgages  or  the 
Participation  Interests  than  have  been  or 
would  be  paid  by  an  unrelated  party  in 
an  arm's-length  transaction. 

6.  ANBN's  role  as  servicer  and 
administrator  of  the  loan  will  be 
remunerated  via  a  servicing  fee 
established  in  the  Participation/ 
Servicing  Agreements.  The  fee  shall  be 
at  the  standard  rate  applied  for  such 
service,  generally  y*  of  one  percent.  The 
servicing  functions  shall  include  receipt 
of  all  principal  and  interest  payments 
and  processing  thereof;  remittance  of 
such  payments  promptly  after  receipt; 
insuring  that  all  conditions  of  the  loan 
are  met;  and,  in  the  event  of  default, 
institution  of  such  legal  proceedings  as 
are  necessary  and  appropriate  to  collect 
the  indebtedness  due  on  the  loan  and 
enforce  the  security  therefor,  and  to 
fully  protect  the  respective  rights  and 
interests  of  the  parties  to  the 
Participation  Agreement.* 


'  No  exemption  from  section  406  of  the  Act  is 
be\T\%  granted  for  transactions  pursuant  to  the 
Service  Agreement  beyond  that  which  is  prov>ded 
by  the  statutory  exemption  pursuant  to  tection 
408(b|  (2)  of  the  Act. 

'The  Department  notes  that  the  application  does 
not  address  the  separate  prohibited  traniaction 
under  section  406|a](lj(A)  of  the  Act  which  would 
exist  where  upon  foreclosure  the  (Han  acquires  title 
to  real  property  and  such  property  or  ■  portion 
thereof  is  leased  to  a  party  in  interest  with  respect 
to  a  Plan.  Moreover,  if  the  party  in  mler«st  under 


7.  With  respect  to  past  transactions, 
the  Participation  Agreements  provided 
that  ANBN  would  have  discretion  only 
in  the  event  the  loan  were  to  go  into 
default.  In  such  instances,  ANBN  would 
be  empowered  to  take  those  steps  it 
deemed  necessary  to  collect  the 
indebtedness  due  on  the  loan.  ANBN 
could,  under  the  Agreements,  act  on  its 
own  initiative  or  upon  written  request  of 
the  purchaser  of  the  Mortgage  in  event 
of  default.  However,  ANBN  represents 
that  in  all  past  transactions,  whenever 
loans  went  into  default,  ANBN  notified 
the  Plans  and  made  recommendations, 
but  took  no  action  without  first 
obtaining  the  approval  of  the  Plans. 
ANBN  represents  that  in  its  opinion,  it 
never  exercised  discretion  over  Plan 
assets  nor  acted  as  a  fiduciary  with 
respect  to  the  Plans.  ANBN,  despite  its 
apparent  authority  in  the  Participation 
Agreements,  never  initiated  foreclosure 
proceedings  or  took  other  related 
actions  to  collect  indebtedness  on  loans 
in  default  without  prior  knowledge  and 
direction  from  the  Plans.  With  respect  to 
prospective  transactions,  decisions 
regarding  foreclosure  options  and 
determinations  as  to  property 
management  during  foreclosure  and 
until  disposition,  and  related  asset- 
significant  decisions,  shall  be  made  by 
the  Plans.  ANBN  shall  have  no 
discretion  in  default  to  take  any  actions 
that  will  generate  fees  for  ANBN,  such 
as  property  management  fees. 

8.  ANBN  represents  that  as  a  result  of 
being  a  party  in  interest  with  respect  to 
a  Plan  by  virtue  of  servicing  the 
Mortgages  it  would  be  prohibited  from 
engaging  in  other  commercial 
transactions  vdth  a  Plan,  such  as  the 
making  of  loans,  which  have  nothing  to 
do  with  the  Mortgages  or  Participation 
Interests  held  by  the  Plan.  The 
Department  has  considered  ANBN's 
request  for  relief  for  such  transactions 
and  has  decided  that  because  the 
servicing  relationship  is  established  as  a 
necessary  result  of  the  purchase  of  a 
Mortgage  or  Participation  interest  by  a 
Plan,  subsequent  transactions  between 
the  parties  otherwise  prohibited  by 
section  406(a)  are  not  likely  to  present 
an  inherent  abuse  potential. 
Accordingly,  the  Department  has 
determined  it  would  be  appropriate  to 
propose  the  relief  from  section  406(a] 
contained  in  Part  II  of  the  proposed 
exeinptttJh. 


such  lease  is  an  employer  of  employees  covered  by 
the  Plan,  the  acquisition  of  real  property  by  the  Plan 
would  result  in  ^e  acquisition  of  empkijrer  real 
property  which  may  vioiate  the  provisioos  of 
sections  406(a|(2J  and  407  of  the  Act.  Accordingly, 
no  relief  is  afforded  by  this  proposed  exemption  for 
such  iransactioas. 


9.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because:  (a)  The  transactions 
were  and  will  be  between  the  Plans  and 
ANBN  (a  federally  regulated  institution) 
and  are  transactions  made  in  the  regular 
course  of  ANBN's  business:  fb)  all  Plan 
decisions  to  invest  in  Mortgages  and 
Participation  Interests  were  and  willte 
made  by  Plan  fiduciaries  who  are 
independent  of  ANBN;  (c)  the  Plans 
have  paid  and  will  pay  no  more  for  the 
Mortgages  w  Participation  Interests 
than  would  be  paid  by  an  imrelated 
party  in  an  arm's-length  transaction;  (d) 
ANBN's  servicing  fee  has  been  and  will 
continue  to  be  similar  to  fees  changed 
other  investors  in  the  Mortgages  or 
Participation  Interests  and  have  been 
and  will  be  consistent  with  that  charged 
in  the  open  market  (e)  the  Mortgages 
were  and  will  at  all  first  liens  on 
commercial  and  multi-family  residential 
property;  and  (f)  the  warranties  and 
representations  made  by  ANBN 
regarding  the  Mortgages  and 
Participation  Interests  are  standard  for 
these  type  transactions. 

Notice  to  Interested  Persons:  In 
addition  to  the  notice  requirement 
ouUined  in  the  general  provisions  of  this 
notice,  ANBN  agrees  to  provide  a  copy 
of  the  notice  of  proposed  exemption  and 
any  subsequent  grant  of  such  exemption 
to  all  employee  benefit  plans  with  wivom 
AN'BN  may  contract  in  the  future  to 
provide  services  as  described  herein. 
Such  notification  will  be  provided  prior 
to  ANBN  entering  into  a  contract  to 
provide  such  services. 

For  Further  Information  Contact  Gary 
H.  Lefkowitz  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Calvert  Group,  Ltd,  Employee  Stock 
Ownership  Plan  and  Trust  (the  Plan) 
Located  in  Washington,  D.C. 

lApplication  No.  D-S064] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40B(a)  of  the  Act 
and  section  4875(cX2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  if  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b(l)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  by  the  Man  on  January  3, 
1984,  to  Acacia  Financial  Corporation 
(Acaia).  a  party  in  interest  with  resppct 
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to  the  Plan,  of  shares  of  stock  of  the 
Calvert  Group.  Ltd.  (Calvert),  the 
employer  of  Plan  participants,  in 
exchange  for  an  initial  cash  payment 
and  subsequent  contingent  payments, 
provided  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  obtainable  in  a  similar  transaction 
between  unrelated  parties. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  January  3, 1984. 

Summary  of  Facts  and  Representations 

1.  Calvert  is  a  Delaware  corporation 
which,  through  its  various  subsidiaries, 
operates  five  registered  investment 
companies  (the  Funds)  and  offers 
transfer  agency,  shareholder  services. 
portfoUo  evaluation  and  accounting  with 
respect  to  each  Fund.  Calvert  has 
established  three  registered  investment 
advisers  which  manage  the  Funds: 
Government  Services  Management 
Company,  Inc..  and  Calvert  Asset 
Management  Company,  Inc.  (CAMC)  are 
Delaware  Corporations,  and  Calvert 
Municipal  Management  Company 
(CMMC)  is  a  partnership  in  which 
CAMC  is  a  50%  general  partner.  Mr. 
Wayne  B.  Bardsley,  Calvert's  general 
counsel,  and  Mr.  David  R.  Rochat  were 
both  25%  general  partners  of  CMMC. 
Calvert's  authorized  capital  stock 
consists  of  2,000,000  shares  of  common 
stock,  each  with  a  par  value  of  one  cent 
per  share,  of  which  796.046  shares  were 
outstanding  on  January  3. 1984 
(including  376,146  shares  issued  during 
the  period  June  1, 1983  to  January  3, 
1984). 

2.  The  Plan  is  an  individual  account 
plan  designed  to  invest  primarily  in 
employer  securities.  As  of  December  9. 
1983.  the  Plan's  assets  consisted  of 
46,300  shares  of  common  stock  of 
Calvert  and  cash  assets  of 
approximately  $1,925.  The  Plan  is 
administered  by  a  Plan  Committee 
consisting  of  Messrs.  D.  Wayne  Silby. 
John  G.  Guffey,  Jr..  and  James  C. 
Howard,  and  by  the  Trustees.  Messrs. 
Silby  and  Guffey.  who  were  also 
controlling  shareholders  of  Calvert  and 
directors  and  officers  of  Calvert  and  its 
affihates.  Mr.  Howard  was  also  an 
officer  of  Calvert  and  its  affiliates  and  a 
shareholder  of  Calvert.  The  Plan 
Committee  is  responsible  for  supervising 
the  investments  of  the  Plan  and 
authorizing  investments  by  the  Trustees. 
As  of  November  1, 1983,  there  were 
approximately  95  participants  in  the 
Plan. 

3.  Acacia  is  a  District  of  Columbia 
corporation  and  a  wholly  owned 
subsidiary  of  the  Acacia  Mutual  Life 
Insurance  Company,  a  mutual  life 
insurance  company  orgeinized  in  the 


District  of  Columbia  by  special  act  of 
Congress.  Prior  to  the  sale  described 
below.  Acacia  and  its  affiliates  were  not 
related  to  Calvert  and  its  stockholders, 
including  the  Plan. 

4.  On  August  24. 1983.  an  Acquisition 
Agreement  between  Acacia  and  all  of 
the  stockholders  of  Calvert  (the  Sellers) 
was  executed  whereby  Acacia  would 
purchase  a  controlling  interest  in  the 
issued  and  outstanding  stock  of  Calvert. 
The  Acquisition  Agreement  provides 
that,  upon  the  closing.  Acacia  will 
purchase  all  of  the  outstanding  stock  of 
Calvert  other  than  shares  issued 
pursuant  to  the  exercise  of  options 
granted  under  the  Calvert  Group,  Ltd. 
1982  Incentive  Stock  Option  Plan  (93,628 
shares)  and  the  Calvert  Group,  Ltd.  Non- 
Qualified  Stock  Option  Plan  (80,000 
shares).  Each  of  the  holders  of  these 
173,628  shares  (the  Option  Stockholders) 
has  entered  into  an  agreement  with 
Acacia  giving  Acacia  the  right  to 
purchase  the  Option  Stockholder's 
shares  at  any  time  during  the  period 
September  11, 1984  through  November 
30, 1984,  and  giving  each  Option 
Stockholder  the  right  to  sell  his  or  her 
shares  to  Acacia  at  any  time  during  the 
period  December  1, 1984  through 
February  28, 1985. 

5.  The  date  of  closing  was  January  3, 
1984.  On  that  date  the  Sellers  received 
an  initial  price  of  $13.50424287  per  share 
for  each  share  of  stock  sold  pursuant  to 
the  Acquisition  Agreement.  The 
Acquisition  Agreement  further  provides 
for  three  additional  contingent  payments 
for  each  such  share,  determined  in 
accordance  with  specified  formulae,  if, 
during  the  years  ending  May  31, 1984 
and  May  31, 1985,  Calvert  and  its 
subsidiaries  accrue  advisory  fees 
exceeding  $5,500,000  and  $6,500,000, 
respectively,  and  if  the  aggregate 
operating  profit  of  Calvert  and  its 
subsidiaries  for  the  two-year  period 
ending  May  31, 1985  exceeds  $1,000,000. 
The  Acquisition  Agreement  also 
provides  that  if  Acacia  or  any  Seller 
disputes  the  amount  of  advisory  fees  or 
operating  profit,  or  both.  Acacia  will  pay 
the  Sellers  the  undisputed  amount  and 
will  submit  the  disputed  matter  for 
resolution  to  an  independent  certified 
public  accountant  to  be  mutually  agreed 
upon  by  Acacia  and  Messrs.  SilbyHind 
Guffey  (see  2,  above).  Resolution  of  the 
disputed  matters  will  be  accomplished 
within  60  days  of  referral  to  such 
accountant,  and  such  resolution  will  be 
binding  upon  the  parties.  Any 
controversy  or  claim  relating  to  the 
Acquisition  Agreement  will  be  settled 
by  arbitration  in  accordance  with  the 
rules  of  the  American  Arbitration 
Association. 


The  price  to  be  paid  by  Acacia  upon 
its  purchase  of  shares  issued  to  the 
Option  Stockholders  pursuant  to  the 
stock  option  plans  mentioned  in  4. 
above,  is  the  same  as  that  described  in 
the  preceding  paragraph,  which, 
according  to  the  applicant,  resulted  fi-om 
arm's-length  negotiation  between 
Acacia  and  the  Sellers.  The  closing  date 
of  such  purchases  shall  be  within  30 
days  of  notice  from  Acacia  of  its 
intention  to  purchase  such  shares  or 
within  30  days  of  notice  from  an  Option 
Stockholder  of  his/her  intention  to  sell 
such  shares,  whichever  is  applicable. 
The  initial  payment  of  $13.50424287  per 
share  and  any  portion  of  the  contingent 
payments  that  is  determinable  on  such 
closing  date  will  be  paid  on  said  date. 
Payment  of  the  remainder  of  the 
purchase  price  will  be  made  within  92 
days  after  the  amount  of  such  payment 
is  determinable. 

6.  The  Acquisition  Agreement  further 
provides  that  each  Seller  will  reimburse 
Acacia  on  demand  for  all  damages 
resulting  from  any  misrepresentation 
contained  in  the  Acquisition  Agreement 
or  from  any  breach  of  the  Acquisition 
Agreement  and  will,  at  his/her  own 
expense,  defend  Acacia  against  and 
hold  Acacia  harmless  from  the  after-tax 
expense  andniamage  arising  out  of  any 
alleged  or  threatened  misrepresentation 
or  breach  of  any  of  the  terms  of  the 
Acquisition  Agreement.  In  addition  to 
any  other  remedy  it  might  have,  Acacia 
may  reduce  any  of  the  additional 
contingent  payments  to  the  Sellers  by 
the  amount  of  any  such  expense  or 
damage  incurred.  Any  such  reduction 
will  be  allocated  among  the  Sellers  in 
the  same  manner  in  which  additional 
payments  are  to  be  allocated  (i.e.,  in 
proportion  to  the  number  of  shares  sold 
by  each  Seller).  Messrs.  Silby  and 
Guffey  (see  2.  above)  have  agreed  to 
assume  any  liability  which  the  Plan 
might  otherwise  incur  pursuant  to  the 
terms  of  the  Acquisition  Agreement  and 
to  hold  the  Plan  harmless  against  any 
such  habihty,  except  for  any  liability 
regarding  any  misrepresentation 
contained  in  the  Acquisition  Agreement 
concerning  the  Plan's  ownership  of 
stock  transferred  by  it." 

7.  As  a  Seller  under  the  Acquisition 
Agreement,  the  Plan  fransferred  all  of  its 
Calvert  shares  to  Acacia  on  January  3, 
1984.  The  Plan  will  share  pro  rata  with 
all  of  the  Sellers  in  the  receipt  of 
contingent  payments  and  has  received 
cash  for  the  initial  price  described  in  5. 


*  Please  note  that  in  their  capacitiet  ai  Plan 
trustees,  Messrs.  Silby  and  Guffey  will  also  be 
liable  under  the  Acquisition  Agreement  for  any 
misrepresentation  thereunder  concerning  the  Plan's 
ownership  of  stock  transferred  by  it. 
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above.  No  notes  or  other  evidence  of 
indebtedness  will  be  issued  obligating 
Acacia  to  make  future  payments  to  the 
Sellers  as  such  obligations  exist  solely 
in  the  Acquisition  Agreement.  It  is 
anticipated  that  the  Plan  will  be 
operated  as  a  "frozen"  plan  until  all 
possible  contingent  payments  have  been 
made.  After  all  contingent  payments  are 
made,  the  Plan  will  be  terminated  and 
the  assets  distributed  to  its  participants. 

8.  The  Riggs  National  Sank  of 
Washington,  D.C.  (the  Bank)  has  been 
appointed  to  serve  as  the  fiduciary  for 
the  Plan  with  regard  to  the  subject 
transaction.  The  Bank  is  a  full-service 
commercial  bank  and  trust  company 
incorporated  under  the  national  banking 
laws  of  the  United  States  and,  as  of  June 
30,  1983,  served  as  trustees  for  employee 
benefit  plan  assets  totalling  over 
$785,325,000.  of  which  the  Bank  had 
discretionary  management ' 
responsibility  for  funds  totalling  over 
$566,604,000.  It  is  represented  that  the 
Bank  is  independent  of  Calvert  and 
Acacia.  The  average  balances  of 
deposits  of  Calvert,  Acacia,  and  their 
affiliates  in  the  Bank  represent,  with 
respect  to  each  party,  no  more  than  1% 
of  the  total  deposits  of  the  Bank.  The 
Bank  serves  as  the  custodian  of  the 
assets  of  the  Funds  (see  1,  above)  and 
the  prototype  IRA  and  Keogh  plans 
sponsored  by  one  of  the  Funds.  For  the 
year  ended  December  31, 1983,  the  Bank 
received  custodial  fees  from  the  Funds 
amounting  to  approximately  0.05%  of  the 
Bank's  total  gross  income.  The  Bank  has 
extended  a  $50,000  line  of  credit  to 
Calvert,  representing  less  than  0.1%  of 
the  total  lines  of  credit  extended  by  the 
Bank.  The  Bank  has  extended  no  line  of 
credit  to  Acacia  or  any  of  its  other 
affiliates.  There  are  three  common 
directors  among  the  parties:  Messrs. 
Vincent  C.  Burke.  Jr.,  of  counsel,  Steptoe 
&  Johnson  Chartered;  W.  Reid 
Thompson.  Chairman  of  the  Board  and 
President.  Potomac  Electric  Power 
Company;  and  Mandell  J.  Ourisman, 
Chairman  of  the  Board.  Ourisman 
Chevrolet  Co..  Inc. — each  of  whom 
serves  as  an  outside  director  of  Acacia 
and  of  the  Bank's  parent  company,  Riggs 
National  Corporation.  Mr.  Burke  also 
serves  as  an  outside  director  of  the 
Bank.  Messrs.  Burke.  Thompson,  and 
Ourisman  had  no  role  in  the  Bank's 
determination  regarding  the  subject 
transaction,  according  to  the  apphcant. 

9.  Before  January  3. 1984.  the  Bank,  in 
its  capacity  as  fiduciary  to  the  Plan  with 
respect  to  the  subject  transaction, 
reviewed,  among  other  items:  the 
Acquisition  Agreement;  Calvert's 
consolidated  financial  statements  as  of 
June  1, 1982,  and  as  of  May  31, 1983; 


valuations  of  Calvert  as  of  September 
21, 1962.  and  as  of  May  31, 1983;  certain 
additional  internal  information  provided 
by  Calvert's  management;  and  the  Plan 
and  its  related  trust  documents.  The 
Bank  had  compared  the  proposed 
fmancial  terms  of  the  sale  of  Calvert 
stock  with  the  financial  terms  of  certain 
other  sales  of  stock.  The  Bank 
specifically  considered,  among  other 
matters,  the  fixed  component  of  the 
purchase  price  payable  upon  closing  and 
the  contingent  payment  components  of 
the  purchase  price  of  Calvert  stock. 
Based  upon  its  review,  the  Bank  found, 
before  the  closing  date,  that  the 
proposed  sale  of  Calvert  stock  by  the 
Plan  would  be  appropriate  and  in  the 
best  interests  of  Plan  participants  and 
beneficiaries  because  (a)  the  sale  of 
Calvert  stock,  including  the  stock  held 
by  the  Plan,  was  negotiated  on  an  arm's- 
length  basis  between  unrelated  parties; 
(b)  the  Plan  will  receive  the  same 
consideration  for  its  Calvert  stock  as  all 
other  stockholders  will  receive  for 
selling  their  Calvert  stock;  and  (c)  the 
proposed  financial  terms  of  the  sale  of 
Calvert  stock  compared  favorably  with 
the  financial  terms  of  certain  other  sales 
of  stock  reviewed  by  the  Bank. 

10.  The  Bank  has  also  considered  the 
376,146  shares  of  Calvert  stock  issued 
during  the  period  June  1, 1983  to  January 
3. 1984,  comprised  of  the  following: 

22.500  shares  purchased  by  the  Plan  with 
the  contributions  made  by  its  p>articipating 
employers  for  the  plan  year  ended  May  81, 
1982; 

173.628  shares  issued  to  the  Ophon 
Stocliholders  upon  the  exercise  of  their 
respective  options  granted  pursuant  to  the 
stock  option  plans  mentioned  in  4,  above; 

180,018  shares  issued  in  conversion  of 
Calvert's  outstanding  convertible  debentures 
which  had  been  issued  upon  the  organization 
of  Calvert  on  May  31, 1982;  and 

50.000  shares  issued  to  Acacia  in  exchange 
for  $675,212.14  which  was  then  transferred  to 
Mr.  Bardsley  and  Mr.  Rochat  as  partial 
payment  for  their  partnership  interests  in 
CJvlMC  (see  1,  above). 

It  is  the  Bank's  imderstanding  that 
adequate  consideration  was  given  for  all 
these  shares,  that  Calvert  has  been 
authorized  to  issue  a  total  of  2.000.0(X) 
shares  of  stock  since  its  inception,  and 
that  there  were  no  restrictions  on 
Calvert's  ability  to  issue  these 
additional  authorized  shares. 
Accordingly,  the  Bank  states  that  it  does 
not  believe  the  Plan's  interest  in  Calvert 
was  improperly  diluted  by  the  issuance 
of  shares  between  June  1, 1983  and  the 
closing  date. 

11.  It  is  represented  that  the  Bank  will 
monitor  the  subject  transaction  for 
compliance  under  the  Acquisition 
Agreement  on  behalf  of  the  Wan  and 


will  take  appropriate  action  to  protect 
the  Plan's  interest 

12.  In  summary,  the  applicant 
represents  that  the  proposed  transactioo 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  cj  the  Act  because  (a) 
the  sale  of  the  Calvol  stock,  including 
the  stock  held  by  the  Man,  was 
negotiated  on  an  arm's-length  basis 
between  uivelated  parties;  (b)  the  Plan 
will  receive*  die  same  consideration  for 
its  stock  as  all  other  stockholders  will 
receive  for  selling  their  stock:  (c)  the 
Bank,  an  independent  fiduciary  to  the 
Plan  and  an  experienced  manager  of 
employee  benefit  plan  assets,  had 
reviewed  the  subject  transaction  and 
determined  that  it  is  appropriate  and  in 
the  best  interests  of  the  Plan 
participants  and  beneficiaries:  and  (d) 
the  Bank  will  monitor  the  subject 
transaction  for  comphance  imder  the 
Acquisition  Agreement  on  behalf  of  Ae 
Plan  and  will  take  appropriate  action  to 
protect  the  Plan's  interests  thereunder. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freimd  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Helena  Curtis  Industries,  Inc. 
Employees'  Profit  Sharing  Retiremeot 
Flan  (the  Plan)  Located  in  Chicago, 
Illinois 

[Application  No.  D-5195] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
rfuthority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  sections 
406(a),  406  (b)(1)  and  (b)(2)  and  407(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
throv;igh  (E)  of  the  Code  shall  not  apply 
to  the  continuation  past  )ime  30, 1984  of 
a  lease  of  certain  improved  real  property 
by  the  Plan  to  Helene  Curtis  Industries, 
Inc.  (the  Employer),  the  sponsor  of  the 
Plan;  provided  that  the  terms  and 
conditions  of  such  lease  are  at  least 
equivalent  to  those  which  the  Plan  could 
expect  in  an  arm's-length  transaction 
with  an  unrelated  party. 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  July  1, 1984. 

Summary  of  Pacts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
pension  plan  with  837  participants  and 
total  assets  of  $15,271,585  as  of 
December  31, 1983.  Investment  decisions 
on  behalf  of  the  Plan  are  made  by 
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trustees  (the  Trustees)  who  are 
employees  and/or  directors  of  the 
Employer.  The  Employer  is  a  public 
corporation  engaged  in  the  manufacture 
and  marketing  of  cosmetics,  hair  care 
products,  adhesives  and  sealants. 

2.  Among  the  Plan's  assets  is  a  parcel 
of  improved  real  property  (the  Property) 
located  at  3123  North  Pulaski  Road  in  an 
industrial  district  of  Chicago,  Illinois. 
The  Property  is  improved  with  a  55.000 
square  foot  building  which  is  utilized  by 
the  Employer  as  a  facility  for 
manufacturing,  storage  and  office  space. 
As  of  December  31, 1983,  the  Property 
had  a  fair  market  value  of  $411,044, 
according  to  an  update  of  an  appraisal 
performed  by  Mr.  Morris  Yanoff 
(Yanoff),  an  independent  licensed  real 
estate  broker  whose  office  is  located  in 
Chicago,  Illinois.  The  Employer  has 
leased  the  Property  from  the  Plan 
continuously  since  June  30, 1984.  The 
Employer  represents  that  the  Lease  met 
the  requirements  of  section  414(c)(2)  of 
the  Act  and  therefore  was  statutorily 
exempt  until  June  30, 1984  from  the 
prohibitions  of  sections  406  and  407(a) 
of  the  Act.'  The  Employer  is  requesting 
an  exemption  to  permit  the  Plan  to 
continue  leasing  the  Property  to  the 
Employer  beyond  June  30, 1984  pursuant 
to  a  six-month  extension  of  the  Lease 
effective  July  1. 1984. 

3.  The  Lease  is  a  triple  net  lease  under 
which  the  Employer  pays  all  costs  of 
repairs  and  maintenance  and  all  taxes 
related  to  the  Property.  For  the  duration 
of  the  extension  of  the  Lease  beyond 
June  30, 1984,  the  Employer  will  provide 
that  the  Property  is  fully  protected  with 
fire,  extended  coverage  and  pubUc 
liability  insurance  with  the  Plan  named 
as  an  additional  insured.  Under  the 
Lease  the  Employer  is  required  to 
indemnify  the  Plan  and  hold  the  Plan 
harmless  against  all  claims,  demands, 
and  liabilities  arising  from  the 
Employer's  use  of  the  Property. 

4.  Yanoff  has  appraised  the  Property 
for  its  fair  market  rental  value  and 
represents  that  for  the  period  of  January 
1, 1984  to  December  31, 1984,  the 
Property's  annual  fair  market  rental 
value  is  $59,796  or  $4,983  a  month. 
Pursuant  to  YanofFs  appraisal  and  a 
determination  of  prevailing  conditions 
affecting  the  Property's  fair  market 
rental  value  by  an  independent  fiduciary 
(see  5  below)  immediately  prior  to  June 
30, 1984,  the  rental  under  the  Lease 
during  its  extension  to  December  31, 
1984  is  set  at  $4,983  per  month.  The 
Lease  will  not  be  subject  to  further 
extension  or  renewal  beyond  December 


*  The  Department  expresses  no  opinion  as  to 
whether  the  Lease  met  the  requirements  of  section 
414(c)(2)  of  the  Act. 


31, 1984,  at  which  time  the  Employer 
intends  to  relocate  its  manufacturing 
operations  currently  conducted  within 
the  Property. 

5.  The  interests  of  the  Plan  for  all 
purposes  under  the  Lease  during  its 
extension  will  be  represented  by  an 
independent  fiduciary,  B.P.  Pai  (Pai), 
president  of  Institutional  Portfoho 
Services  of  Chicago,  Illinois,  to  whom 
the  Trustees  have  delegated  total 
management  discretion  with  respect  to 
the  Property.  Pai  represents  that  he  has 
substantial  fiduciary  experience  under 
the  Act,  he  has  performed  investment 
advisory  services  for  the  Plan  for  fifteen 
years,  and  his  only  relationship  with  the 
Employer  is  that  of  fiduciary  with 
respect  to  the  Plan. 

6.  Pai  will  represent  the  Plan  in  the 
enforcement  of  all  terms  and  conditions 
of  the  Lease  and  on  behalf  of  the  Plan 
will  monitor  the  Employer's 
performance  thereunder  for  the  duration 
of  the  Lease's  extension  to  December  31, 
1984.  After  a  review  and  analysis  of  the 
proposed  extension  of  the  Lease,  Pai 
represents  that  it  is  and  will  remain  in 
the  best  interests  of  the  participants  and 
beneficiaries  of  the  Plan.  Pai  has 
determined  that  the  Lease  provides  a 
favorable  rate  of  return  in  comparison  to 
the  returns  on  other  Plan  assets  and  that 
the  rental  under  the  Lease  will  provide 
the  Plan  with  a  return  as  high  or  higher 
than  could  be  expected  in  renting  the 
Property  to  an  unrelated  party.  Pai  notes 
that4he  Property  constitutes  only  2.7 
percent  of  the  assets  of  the  Plan  as  of 
December  31, 1983  and  that  the  Plan's 
return  on  the  Property  will  be  net  of  all 
expenses.  Pai  represents  that  in  light  of 
the  Employer's  intention  to  relocate  its 
manufacturing  operations  elsewhere,  the 
Lease  extension  benefits  the  Plan  by 
providing  an  additional  six-month 
period  under  the  Lease  to  secure  a  new 
tenant  or  possible  purchaser  for  the 
Property. 

7.  In  summary,  the  applicant 
represents  that  the  extension  of  the 
Lease  satisfies  the  criteria  of  section 
408(a)  of  the  Act  because:  (1)  The 
interests  of  the  Plan  under  the  Lease  are 
represented  by  Pai,  a  qualified 
independent  fiduciary;  (2)  the  Lease  is  a 
triple  net  lease  under  which  the 
Employer  will  pay  all  expenses  related 
to  the  Property  and  will  protect  the 
Plan's  investment  in  the  Property  with 
fire  and  extended  coverage  insurance; 
(3)  during  the  extension  of  the  Lease  the 
Plan  will  receive  the  Property's  fair 
market  rental  value;  (4)  Pai  has 
determined  that  the  extension  of  the 
Lease  will  provide  the  Plan  with  an 
additional  six-month  period  in  which  to 
secure  future  arrangements  for  the 


Property  while  receiving  income  under 
the  Lease. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  52^-8194.  (This  is  not  a 
toll-free  number.) 

Winchester  Optical  Company  Pension 
Plan  (the  Winchester  Plan);  Winchester 
Optical  Company  of  Geneva,  New  York, 
Inc.  Pension  Plan  (the  Geneva  Plan); 
Winchester  Optical  Company  of 
Rochester,  New  York,  Inc.  Pension  Plan 
(the  Rochester  Plan);  and  Winchester 
Optical  Company  of  Williamsport, 
Pennsylvania,  Inc.  Pension  Plan  (the 
Williamsport  Plan,  collectively,  the 
Plans)  Located  in  Elmira,  New  York; 
Geneva,  New  York;  Rochester,  New 
York;  and  Williamsport,  Pennsylvania 

(Application  No.  D-5307] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  loans  (the  Loans)  of  25% 
of  the  assets  of  each  Plan  to  Winchester 
Optical  Company  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plans  provided  that  the  terms  and 
conditions  of  the  Loans  are  no  less 
favorable  to  the  Plans  than  those 
obtainable  in  a  similar  transaction  with 
an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  defined  benefit 
pension  plans  maintained  separately  by 
the  Employer  and  three  subsidiaries.  As 
of  May  31, 1984,  the  Winchester  Plan, 
which  is  the  Plan  sponsored  by  the 
Employer,  had  127  participants  and 
assets  of  $481,048.23.  As  of  May  31, 1984, 
the  Geneva  Plan  had  31  participants  and 
assets  of  $150,022.72.  As  of  May  31. 1984, 
the  Rochester  Plan  had  19  participants 
and  assets  of  $60,492.02.  As  of  May  31, 
1984,  the  Williamsport  Plan  had  50 
participants  and  assets  of  $443,055.08. 
The  trustee  of  the  Plans  is  Chemung 
Canal  Trust  Company  (the  Bank).  The 
Bank  is  solely  responsible  for  the 
investment  decisions  of  the  Plans. 

2.  On  February  28, 1974,  the  Employer 
executed  a  mortgage  (the  Mortgage), 
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which  was  recorded,  covering  a  parcel 
of  improved  real  property  located  in 
Elmira,  New  York  (the  Property)  in  the 
amount  of  $438,000  to  secure  a  loan  of 
like  amount  from  the  Marine  Midland 
Bank  (Marine  Midland).  The  face 
amount  of  the  Mortgage  became  due  on 
March  1, 1984.  Jhirsuant  to  an  agreement 
between  the  Employer  and  Marine 
Midland,  the  Mortgage  has  been 
continued.  As  of  August  1, 1984,  the 
balance  due  on  the  Mortgage  was 
S304,590.07. 

3.  It  is  proposed  that  the  Plans  loan 
25%  of  the  value  of  each  Plan's  assets  to 
the  Employer.  The  Employer  shall  use 
the  proceeds  of  the  Loans  to  repay  its 
debt  to  Marine  Midland.  In  the  event 
that  the  sum  total  of-the  Loans  is  less 
than  the  balance  due  Marine  Midland, 
the  Employer  shall  pay  any  such 
difference  from  its  own  assets.  The 
Loans  will  be  represented  by  four 
promissory  notes  (the  Notes)  and  will  be 
secured  by  the  Mortgage,  which  will  be 
assigned  to  the  Plans  by  Marine 
Midland  contemporaneously  with  the 
making  of  the  Loans.  The  assignment 
will  be  duly  recorded  in  the  Chemung 
County  Clerk's  office. 

4.  The  Notes  require  that  the  Loans  be 
repaid  over  a  ten  year  term  in  120 
monthly  installments  of  principal  and 
interest.  For  the  first  five  years  of  the 
Loan,  the  interest  rate  will  be  13.5%  per 
annum.  On  the  fifth  anniversary  of  the 
making  of  the  Loans,  the  Bank  shall 
adjust  the  interest  rate  to  the  then 
prevailing  rate  for  five  year  fixed  rate 
mortgages  in  Chemung  County,  New 
York,  or  if  there  is  no  such  rate,  to  the 
most  nearly  equivalent  commercial 
mortgage  rate  then  afforded  by  the  Bank 
in  its  separate  corporate  capacity  at  its 
main  office  in  Elmira,  New  York. 

5.  On  May  15, 1984.  Clayton  A. 
Ambrose,  a  hcensed  real  estate  broker 
appraised  the  Property  and  determined 
that  it  had  a  fair  market  value  of 
$660,000  as  of  that  date.  The  Mortgage 
contains  warranties  by  the  Employer  to 
the  effect  that  it  has  full  right,  title  and 
interest  to  the  property  and  that  the 
Employer  shall  procure  and  maintain 
insurance  against  loss  or  damage  to  the 
Property,  for  the  benefit  of  the  Plans, 
until  the  Loans  are  repaid  in  full. 

6.  The  Bank,  acting  as  trustee  of  the 
Plans  represents  that  it  reviewed  the 
terms  and  conditions  of  the  Loans, 
including  the  Notes,  the  Mortgage  and 
assignment  documents,  the  annua! 
reports  for  the  Plans,  the  financial 
statements  of  the  Employer  for  1982  and 
1983,  the  appraisal  of  the  Property  and 
loan  proposals  from  two  local  banks. 
The  Bank  further  represents  that  based 
upon  its  review  and  evaluation  of  this 


information,  it  believes  that  the  Loans 
are  in  the  best  interests  and  protective 
of  the  Plans  and  their  participants  and 
beneficiaries.  The  Bank  represents  that 
it  has  no  relationship  with  the  Employer 
other  than  as  trustee  of  the  Plans  and 
•  that  it  has  no  relationships  with  any  of 
the  principals  of  the  Employer. 

7.  The  Bank  represents  that  (a)  it  will 
monitor  and  enforce  the  terms  and 
conditions  of  the  Loans  and  foreclose  on 
the  Loans  in  case  of  default;  (b)  it  will 
require  additional  collateral  if  at  any 
time  the  value  of  the  Property  falls 
below  150%  of  the  balance  due  on  the 
Loans;  (c)  it  will  not  liquidate  any  assets 
of  the  Plans  that  are  earning  a  13.5%  or 
greater  annual  rate  of  return  in  order  to 
fund  the  Loans:  (d)  the  Bank  has 
reviewed  the  liquidity  demands  of  each 
Plan  and  determined  that  for  each  Plan 
there  are  more  than  sufficient  assets 
available  following  the  proposed  Loans 
to  meet  any  foreseeable  pension 
payments  and  the  Bank  can  envision  no 
liquidity  problems  after  said 
transactions;  (e)  the  Notes  are 
structured  with  a  renegotiation  of  the 
interest  rate  after  five  years  rather  than 
a  ten  year  fixed  rate  based  on  the 
Bank's  investment  philosophy  and  its 
belief  that  a  locked  in  interest  rate  for 
ten  years  is  not  prudent  given  the 
interest  markets  in  the  recent  past;  and 
(f)  a  comparison  of  the  loan  proposals 
from  the  two  local  banks  with  the  terms 
of  the  proposed  Loans  and  Mortgage 
demonstrate  that  the  terms  of  the  Loans 
and  Mortgage  are  at  least  as  favorable 
to  the  Plans  as  an  arm's  length 
transaction  with  an  unrelated  party. 

8.  In  summary,  the  applicant 
represents  that  the  Loans  meet  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because  (a)  the  Loans  are  secured 
by  the  Property,  whose  appraised  fair 
market  value  is  more  than  150%  of  the 
amount  of  Loans;  (b)  the  Loans  will  at 
all  times  be  secured  by  property  with  a 
value  of  at  least  150%  of  the  balances  of 
the  Loans;  (c)  the  Bank,  acting  as 
independent  fiduciary  of  the  Plans,  has 
reviewed  the  terms  and  conditions  of 
the  Loans  and  determined  that  the 
Loans  are  in  the  best  interest  and 
protective  of  the  Plans  and  their 
participants  and  beneficiaries;  and  (d) 
the  Bank  will  monitor  and  enforce  the 
terms  and  conditions  of  the  Loans  on 
behalf  of  the  Plans. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 


Thermo  Industries,  Inc  and  Affiliated 
Companies  Profit  Sharing  Flan  and  Trust 
(the  Plan)  Located  in  Chariotte.  North 
Carolina 

lApphcation  No.  D-5321] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  sections 
406(a).  406  (B)(1)  and  [b)(2),  and  407  (a) 
of  the  Act  and  the  sanctions  resulting 
from  the  apphcation  of  section  4975  of 
the  Code,  by  reason  of  section  4975  (c) 
(1)  (A)  through  (E)  of  the^Code  shall  not 
apply  to  the  continued  leasing,  beyond 
June  30. 1984,  of  certain  improved  real 
property  by  the  Plan  to  Thermo 
Industries,  Inc.  and  Affiliated 
Companies  (the  Employer),  provided  the 
terms  of  the  transaction  are  no  less 
favorable  to  the  Plan  than  those 
available  in  an  arm's  length  transaction 
with  an  unrelated  third  party. 

Effective  Date:  If  granted,  the 
exemption  will  be  effective  July  1,  1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  shanng  plan 
which  had  89  participants  and  net  assets 
of  approximately  $3,754,032  as  of 
September  30, 1983.  The  trustee  (the 
Trustee)  of  the  Plan  and  the  decision- 
maker with  respect  to  Plan  investments 
18  Mr.  E.C.  Hunt,  Jr.,  who  is  also  an 
officer  and  shareholder  of  the  Employer. 
The  Elmployer  is  a  wholesale  distributor 
of  air  conditioner  products. 

2.  Among  the  Plan's  assets  is  a  parcel 
of  improved  real  property  (the  Property) 
located  at  1424  South  Bloodworth  Street. 
Raleigh,  North  Carolina.  The  Property 
consists  of  approximately  125.000  square 
feet  of  land  improved  by  an  offfice 
building  and  warehouse.  The  Property  is 
currently  leased  to  the  Employer 
pursuant  to  renewals  of  a  binding 
written  lease  agreement  which  was 
executed  on  February  23. 1970  (the  1970 
Lease).  The  appHcants  represent  that  the 
1970  Lease  and  its  subsequent  renewals 
have  been  provided  relief  by  the 
transitional  rules  of  section  414  (c)  (2)  of 
the  Act.  The  applicants  state  that  rent 
under  the  lease  renewals  since  July. 
1976.  has  been  adjusted  periodically  so 
that  the  net  annual  rental  payable  to  the 
Plan  has  been  ten  percent  of  the 
appraised  fair  market  value  of  the 
Property  The  Employer  is  currently 
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paying  rent  to  the  Plan  of  $5,875  per 
month.  ^ 

3.  In  December,  1983,  Messrs.  Martin 
Winfree.  Jr.,  M.A.I,  and  Neil  C. 
Guc'.afson  of  Worthy  &  Wachtel,  an 
independent  appraisal,  consulting, 
construction  and  brokerage  firm  in 
Raleigh,  North  Carolina,  determined  that 
the  fair  market  value  of  the  Property  as 
of  September  30, 1983,  was  $705,000. 
This  amount  represents  approximately 
19%  of  the  Plan's  current  assets.  On  June 
22. 1984,  Mr.  Winfree  and  an  associate 
determined  that  the  fair  market  rental 
value  of  the  Property,  as  of  July  1, 1984, 
would  be  $78,716  per  annum,  or  about 
56,559.66  per  month,  assuming  that  the 
Property  was  leased  under  an  absolute 
net  lease. 

4.  The  Plan  has  entered  into  a  new 
lease  (the  New  Lease)  with  the 
EiTiployer  which  took  effect  on  July  1. 
1984.  The  New  Lease  is  for  a  five-year 
t'_rm  ending  on  June  30. 1989,  and 
provides  for  rental  of  $78,720  per  annum 
or  $6,560  per  month  for  the  year 
commencing  July  1, 1984  and  ending 
June  30, 1985.  For  each  year  thereafter 
the  rental  will  be  adjusted  upward,  but 
not  downward,  to  reflect  any  increase  in 
the  fair  market  rental  value  of  the 
Property  as  determined  annually  by  an 
M.A.I.  appraiser  selected  by  an 
independent  fiduciary  (see  below)  on 
behalf  of  the  Plan.  The  terms  of  the  New 
Lease  are  absolute  net.  providing  that 
the  Employer,  as  lessee,  will  pay  for  all 
utilities,  maintenance,  taxes  and 
insurance  on  the  Property. 

5.  Mr.  John  D.  Richards  (Mr.  Richards) 
of  E.F.  Hutton  &  Company,  Inc.  (E.F. 
Hutton),  with  offfices  in  Charlotte.  North 
Carolina,  has  been  appointed  to  act  as 
an  independent  fiduciary  for  the  Plan 
With  respect  to  the  New  Lease.  Mr. 
Richards,  who  is  also  the  president  and 
chief  executive  officer  of  Plan 
Administration.  Inc.,  a  corporation 
v\ho8e  principal  business  is  the 
administration  of  qualified  retirement 
plans,  states  that  he  has  been  involved 
with  the  administration  of  retirement 
plans  under  the  Act  since  the  Act  s 
passage  in  1974..  As  an  employee  of  E.F. 
Hutton.  he  is  currently  involved  with  the 
investment  of  assets  of  qualified 
employee  benefit  plans  totaling 
approximately  $100,000,000.  Mr. 
Richards  represents  that  he  is 
independent  of  the  Employer  and  is  well 
acquainted  with  the  liabilities  and 
responsibilities  of  an  independent 
fiduciary  under  the  Act.  Prior  to  the  July 
1,  1984  effective  date  of  the  New  Lease, 
Mr.  Richards  reviewed  the  Plan's 


'  The  Deparfmeni  expresses  no  opinion  as  to  the 
appliciibility  of  the  transitional  rules  of  section  414 
(c)  (2)  of  the  Act  to  the  1970  l^ase  and  its  renewals. 


investment  portfolio,  the  appraisals  of 
the  Property,  the  terms  and  conditions  of 
the  New  Lease  and  the  Property  itself, 
and  determined  that  the  retention  of  the 
Property  by  the  Plan  and  the  leasing  of 
the  Property  to  the  Employer  under  the 
terms  and  conditions  of  the  New  Lease 
are  in  the  best  interest  of  the  Plan's 
participants  and  beneficiaries.  Mr. 
Richards  notes  specifically  that  the 
Property  is  the  only  real  estate  owned 
by  the  Plan,  that  all  other  investments  of 
the  Plan  are  very  liquid,  that  the  New 
Lease  will  provide  the  Plan  with  a  fair 
rate  of  return  based  upon  annual 
independent  appraisals  and  that  the 
Property  constitutes  an  excellent 
investment  for  the  Plan  with  substantial 
opportunity  for  capital  appreciation  as 
well  as  continued  rental.  Mr.  Richards 
will  monitor  all  terms  and  conditions  of 
the  New  Lease  and  make  any  decisions 
for  the  Plan  with  respect  to  the  New 
Lease,  including  supervising  the 
retention  of  an  independent  appraiser  to 
provide  appraisals  of  the  fair  market 
rental  value  of  the  Property  armually, 
and  will  take  any  enforcement  actions 
necessary  to  protect  the  rights  of  the 
Plan  with  respect  to  the  Property. 

6.  In  summary,  the  applicant 
represents  that  the  statutory  criteria  of 
section  408(a)  of  the  Act  have  been 
satisfied  because:  (1)  The  New  Lease 
was  approved  prior  to  its  execution  and 
will  be  monitored  and  enforced  by  Mr. 
Richards,  the  independent  fiduciary  for 
the  Plan;  (2)  the  terms  of  the  New  Lease 
ensure  that  the  Plan  will  receive  at  least 
the  fair  market  rental  value  of  the 
Property  as  determined  annually  by  an 
M.A.I,  appraiser  selected  under  the 
supervision  of  the  independent  fiduciary 
for  the  Plan;  (3)  the  current  fair  market 
value  of  the  Property  represents 
approximately  19%  of  Plan  assets  and 
the  Property  is  the  only  real  estate 
investment  held  by  the  Plan;  and  (4)  the 
independent  fiduciary  for  the  Plan  has 
represented  that  the  retention  of  the 
Property  by  the  Plan  and  the  leasing  of 
the  Property  to  the  Employer  under  the 
terms  of  the  New  Lease  are  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiaries  and  will  allow  the  Plan  to 
maintain  a  sufficiently  liquid  and 
diversified  investment  portfolio. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8972.  (this  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 


fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a}  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  D.C.,  this  31st  day 
of  August,  1984. 

Elliot  I.  Daniel, 

Acting  Assistant  Administrator  for  Fiduciary 
Standards.  Office  of  Pension  and  Welfare 
Benefit  Programs.  U.S.  Department  of  Labor. 

(FR  Dor  84-23028  Filed  9-t-M  8  45  am] 
BILUNQ  CODE  4S10-29-M 


[Prohibited  Transaction  Exemption  84-131; 
Exemption  Application  No.  D-4994  at  aL] 

Grant  of  Individual  Exemptions;  Stove 
Plumbers  Supplies  Co. 

agency:  Pension  and  Welfare  Benefit 
Pi-ograms,  Labor. 

action:  Grant  of  Individual  Exemptions. 
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summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  of  1954  (the  Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  emd  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
pubhc  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Stove  Plumbers  Supplies  Co.  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Oakland,  California 

[Prohibited  Transaction  Exemption  84-131; 
Application  No.  D-4994) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 


sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  for  a  period  of 
five  years,  to  the  proposed  loans  by  the 
Plan  of  up  to  25%  of  its  assets  to  Stove 
Plumbers  Supplies  Co.  and  to  the 
guarantee  of  repayment  by  Mr.  Jack  N. 
Soloman,  Sr.,  provided  that  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party  at  the  time  of 
consummation  of  each  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on  July  6, 
1984  at  49  FR  27849. 

Temporary  Nature  of  Exemption 

This  exemption  is  temporary  and  will 
expire  five  years  after  the  date  of  grant 
with  respect  to  the  making  of  any  loan. 
Subsequent  to  the  expiration  of  this 
exemption,  the  Plan  may  hold  loans 
originated  during  this  five  year  period 
until  the  loans  are  repaid.  Should  the 
applicant  wish  to  continue  entering  into 
loan  transactions  beyond  the  five  year 
period,  the  applicant  may  submit 
another  application  for  exemption. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

The  Martin  Sprocket  ft  Gear,  Inc 
Employees  Profit  Sharing  Trust  (the 
Plan)  Located  in  Arlington,  Texas 

[Prohibited  Transaction  Exemption  84-132; 
Exemption  Apphcation  No.  I>--5121] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2),  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  aection  4975  of  the  Code, 
by  reason,  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  the  continued  leasing  of  certain 
real  property  (the  Property)  by  the  Plan 
to  Martin  Sprocket  &  Gear,  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  and  (2)  the  possible 
future  cash  sale  of  the  Property  by  the 
Plan  to  the  Employer  if,  upon 
termination  of  the  lease,  the  Employer 
exercises  its  option  under  the  lease  to 
purchase  the  Property,  provided  the 
terms  of  each  transaction  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  similar  transaction 
with  an  unrelated  party;  and  that  any 
purchase  by  the  Employer  is  at  the  then 
fair  market  value  of  the  Property  and 
fully  paid  in  cash  on  the  date  of  the  sale. 


For  8  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6, 
1984  at  49  FR  27851. 

Effective  Date:  This  exemption  is 
effective  July  1. 1984. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Hastiiigs  Construction  Co..  Inc.  Profit 
Sharing  Plan  (die  Plan)  Located  in 
Hastings,  Minnesota 

[Prohibited  Transaction  Exemption  84-133; 
Exemption  Application  No.  D-S205J 

Exemption 

The  restrictions  of  section  40e(a),  406 
(b)(1)  and  406  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  for  a  period  of  six 
years  to:  (1)  The  proposed  sales  by 
Hastings  Construction  Co.,  Inc.  (the 
Employer),  the  sponsor  of  the  Plan,  of  its 
interests  in  contracts  for  deed  or 
residential  first  mortgage  loans 
(collectively,  the  Contracts)  to  the  Plan, 
provided  that  the  terms  and  conditions 
of  such  sales  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
receive  in  similar  transactions  with  an 
unrelated  party;  and  (2)  the  guarantee  of 
the  Contracts  by  the  Employer,  Donald 
Gustafson  and  his  wife  and  Paul  W. 
Lawrence  and  his  wife. 

Effective  Date:  The  effective  date  of 
this  exemption  is  May  15, 1984. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on  July  6, 
1984  at  49  FR  27855. 

For  Further  Information  Contact: 
Richard  Small  of  the  Department, 
telephone  (202)  523-7222.  (TTiis  is  not  a 
toll-free  number.) 

George  Kadian,  M.D.  and  Herbert  W. 
Rossin,  MJ).,  P.C  Employees'  Pension 
and  Profit  Sharing  Plans  (the  Plans) 
Located  in  Birmingham,  Michigan 

[Prohibited  Transaction  Exemption  84-134; 
Exemption  Application  Nos.  EK-5Z21  and  D- 
5222) 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  sections  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
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proposed  cash  sale  of  an  unimproved 
parcel  of  real  property  in  which  each  of 
the  Plans  has  an  ownership  interest  to  a 
partnership,  as  described  in  the  notice  of 
proposed  exemption,  which  will  be  a 
party  in  interest  with  respect  to  the 
Plans;  provided  that  the  price  paid  for 
the  property  is  no  less  than  its  fair 
market  value  at  the  time  the  sale  is 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6, 
1984  at  49  FR  27858. 

For  Further  Information  Contact:  Mr, 
David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Bell.  On,  Ayers  and  Moore  F.S.C.  Profit 
Sharing  Plan  (the  Flan)  Located  in 
Bowling  Gtesn,  Keutucky 

[Prohibited  Transaction  Exemption  84-135; 
Exemption  Application  Nos.  D-5221  and  D- 
5237) 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  sections  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  July 
1, 1984,  to  the  lease  of  space  in  an  office 
building  by  the  Plan  to  Bell,  Orr,  Ayers. 
and  Moore,  P.S.C.  the  sponsor  of  the 
Plan,  provided  that  the  terms  and 
conditions  of  the  lease  are  on  terms  not 
less  favorable  than  those  terms 
available  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6. 
1984  at  49  FR  27857. 

Effective  Date;  This  exemption  is 
effective  July  1, 1984. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  ^ct  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 


of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  or  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availabiHty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  or  the  exemption. 

Signed  at  Washington,  D.C.,  this  31st  day 
of  August,  1984. 

Elliott  I.  Daniel. 

Acting  Assistant  Adminstratorfor  Fiduciary 
Standards,  Office  of  Pension  and  We/fare 
Benefit  Programs,  U.S.  Department  of  Labor 

(FR  Doc.  e4-23e2S  Filed  9-S-84;  a-4S  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Committee  Management  Technical 
Review  Committee  for  Advanced 
Scientific  Computing;  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  it  is 
hereby  determined  that  the 
establishment  of  the  Technical  Review 
Committee  for  Advanced  Scientific 
Computing  is  necessary,  appropriate, 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Director,  National  Science 
Foundation  (NSF),  and  other  applicable 
law.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  pursuant  to 
Section  9(a)  of  the  Federal  Advisory 
Committee  Act  and  other  applicable 
issuances. 

Name  of  committee:  Technical  Review 
Committee  for  Advanced  Scientific 
Computing. 

Purpose:  To  provide  technical  assistance  in 
reviewing  proposals  for  the  establishment  of 
and  access  to  advanced  scientific  computing 
centers  that  will  be  available  to  university 


based  scientists  and  engineers  in  the  United 
States.  The  Committee  or  Committee 
members  may  also  be  called  upon  to  advise 
the  Foundation  on  overall  management  and 
operation  of  Foundation  supported  advanced 
computing  centers. 

Effective  date  of  establishment  and 
duration:  This  estabhshment  is  effective  upon 
filing  the  charter  with  the  Director,  NSF,  and 
with  the  standing  committees  of  Congress 
having  legislative  jurisdiction  of  the 
Foundation.  The  Committee  will  operate  for 
an  initial  period  of  one  year. 

Membership:  The  membership  of  this 
Committee  shaU  be  fairly  balanced  in  terms 
of  the  points  of  view  represented  and  the 
Committee's  function.  Members  will  be 
chosen  so  as  to  be  reasonably  representative 
of  the  advanced  computing  center 
community.  Due  consideration  will  be  given 
to  achieving  representation  from  women  and 
minority  scholars,  the  handicapped,  and 
different  geographical  regions  of  the  country. 

Operation:  The  Committee  will  operate  in 
accordance  with  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-483). 
Foundation  policy  and  procedures,  GSA 
Interim  Rule  on  Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation  of  the 
Act. 

Dated:  August  31, 1984. 
Richard  Nicholson. 

Acting  Director 

[?R  Doc  S4-23577  Filed  9-5-84;  8:45  am) 
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DOE/NSF  Nuclear  Science  Advisory 
Committee;  Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date,  time  and  place: 

September  24, 1984.  2KX)  pm-e.<X)  pm 

September  25, 1984,  9:00  am-12:00  nooa 
1:30  pm-4:40  pm 

National  Science  Foundation,  1800  G 
Street.  N.W.,  Room  642.  Washington. 
DC.  20550. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Harvey  B.  Willard. 
Head.  Nuclear  Science  Section,  National 
Science  Foundation,  Washington,  D.C.  20550. 
202/357-7993. 

Summary  minutes;  May  be  obtained  from: 
Mrs.  Shirley  Goulart,  National  Science 
Foundation.  1800  G  Street,  N.W.,  Room  341, 
Washington,  D.C.  20550. 

Purpose  of  committee;  Tc  provide  advice 
on  a  continuing  basis  to  both  DOE  and  NSF 
on  Ihe  management  of  and  long  range 
plarming  for  basic  nuclear  science  in  the 
United  States. 

Agenda: 

Monday,  September  24, 1984,  2K»  pm-6:00 
pm:  Discussion  of  the  report  from  the 
special  subcommittee  addressing  scientific 
issues  connected  with  the  construction  of  a 
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4  GeV  continuous  beam  electron 

accelerator. 
Tuesday,  September  25. 1964.  9:00  am-12«) 

noon:  Discunion  of  the  Long  Range  Plan 

for  Nuclear  Science. 
1:30  pm-4:30  pm:  Report  on  the  DOE  and  NSF 

BudgeU  for  FY  1985.  discussion  of  stable 

isotopes  production,  reports  from 

subcommittees,  and  other  business. 

Dated:  August  31, 1984. 
M.  Rebecca  Winlder. 
Committee  Management  Coordinator. 

|FR  Doc.  M-23S78  Piled  »4-Mt  S.45  UDJ 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Availability  of  Recommendation 
Responses 

Responses  From 

Aviation — Federal  A  viation 
Administration:  May  5:  A-82-75:  Change 
33  to  FAA  Order  8440.5A,  General 
Aviation  Operations  Inspector's 
Handbook,  issued  January  9. 1984. 
transmits  Operations  Bulletin  No.  84-1 
which  addresses  the  operation  of  flaps 
when  landing  on  very  wet  or  slush 
covered  runways  with  specific  models 
of  the  Hawker  Siddeley  HS-125.  May  5: 
A-S4-4:  Cessna  has  elected  to  replace 
all  rod  ends  in  the  field  with  new  New 
Hampshire  Ball  Bearing  (NHB)  parts 
designed  to  MIL-B-81935  specification 
with  the  35-degree  bearing  head  angle, 
in  order  to  catch  all  the  discrepant 
Nippon  Micro  Bearing  (NMB)  rod  ends. 
Cessna  has  eliminated  all  P/N  9910139 
actuators  with  the  NMB  rod  ends  from 
their  parts  inventory.  A-84-S:  Is 
preparing  an  Airworthiness  Directive 
that  will  require  installation  of  the  rod 
end  kits  as  provided  by  Cessna  Service 
Letters  and  Service  Kits  PJ-84-10  and 
SK-441-7e  dated  March  2, 1984,  and  NE- 
84-10.  and  SK-421-121  dated  March  9, 
1984.  A-84-6:  The  operational  load 
requiremenU  of  the  Cessna  Model  400 
series  flap  actuators,  flap  control  rod 
assemblies,  and  landing  gear  doors  are 
significantly  below  the  nose  landing 
gear  actuator  loads.  May  7:  A-64-10:  Is 
preparing  a  General  Aviation 
Airworthiness  Alert  (Advisory  Circular 
43-16)  to  encourage  all  owners  and 
operators  of  Piper  PA-28  series  aircraft 
that  are  being  operated  in  extremely 
cold  weather  conditions  to  immediately 
protect  the  engine  oil  breather  tube  from 
icing.  A-84-11:  Evaluated  the  design  of 
crankcase  breather  line  installations  of 
all  Piper  model  28  airplanes  and  Piper 
models  with  similar  engine  installations 
and  found  that  the  design  of  the 
installation  is  adequate  for  all  but 
abnormal  accumulation  of  water  or  ice 


blockage.  May  7:  A-82-168:  Has 
completed  the  first  half  of  the  expanded 
FAA  and  NASA  research  program  to 
correlate  runway  friction  measuring 
devices  with  airplane  stopping 
performance.  A-82-169:  The  Society  of 
Automotive  Engineers  has  established 
an  ad  hoc  committee  charged  with 
providing  technical  documentation  and 
criteria  including  minimum  performance 
standards  for  takeoff  acceleration 
monitoring  systems.  The  committee  will 
be  composed  of  representatives  of  the 
aviation  industry  and  of  the  FAA.  May 
14:  A-S4-7:  Rolls-Royce  Modification 
1719  is  not  an  acceptable  modification  at 
this  time  due  to  flame  tube  buckling  and 
distress  experienced  by  high  time 
engines  incorporating  tfiis  design 
change.  Airworthiness  Directive  77-18- 
02  needs  to  be  revised  to  clarify  flame 
tube  suspension  system  inspection 
requirements  and  incorporate  the 
manufacturer's  most  current  service 
instructions  to  eliminate  this  potential 
source  of  operator  confusion.  May  14: 
A~62-S7:  The  November  1983  issue  of 
the  General  Aviation  Airworthiness 
Alerts.  Alert  No.  64  (Advisory  Circular 
43-16)  calls  attention  to  concerns 
relative  to  isopropyl  alcohol  deice 
systems.  Has  reviewed  and  evaluated 
the  design  of  all  isopropyl  alcohol 
windshield  deicing  systems  on  aircraft 
to  verify  compliance  with  FAA 
regulations  pertaining  to  flammable  fluid 
fire  protection.  May  24:  A-81-23,  A-76- 
36,  andA-74-14:  Change  7  to  the  FAA 
Air  Traffic  Control  Handbook  7110.65C, 
effective  March  15, 1984,  outlines  the 
procedures  for  the  handling  of  Center 
Weather  Advisories.  May  24:  A-7&-35: 
On  January  12. 1981.  revised  14  CFR 
21.23.  the  regulatory  basis  for  the 
certification  of  gliders,  so  that  an 
apphcant  may  comply  *vith  those 
airworthiness  requirements  (14  CFR  Part 
23  or  14  CFR  Part  27)  that  the  FAA 
considers  appropriate  and  applicable  to 
the  specific  type  design  or  with  such 
other  airworthiness  requirements  that 
the  FAA  may  find  to  provide  an 
equivalent  level  of  safety  to  those  parts. 
May  24:  A-82-118:  Has  prepared  a  draft 
Advisory  Circular.  "Ice  Protection  for 
Small  Airplanes"  which  will  stress  that 
pilots  should  be  provided  with 
appropriate  flight  precautions  for  flight 
during  icing  conditions. /u/j.  4:A~84-12: 
A  special  requirement  in  paragraph  (d) 
of  the  Technical  Standard  Order  C69a 
estabhshes  December  3. 1984.  as  a  cutoff 
date  which  is  intended  to  promote  the 
introduction  of  new  heat-resistant  shdes 
into  service.  Is  conducting  a  survey  of 
slides  intended  for  installation  on  new 
airplanes  to  determine  if  the  cutoff  date 
will  produce  the  desired  results  and 
whether  or  not  regulatory  action  is 


necessary.  A~84-13:  The  cost  estimate 
for  replacement  of  the  nearly  14UXX) 
slides  in  the  fleet  was  $74  million. /w/i.  4: 
A-S4-1&  Change  28  to  FAA  Order 
8440.5A.  General  Aviation  Operations 
Inspector's  Handbook,  Section  5, 
Waiver  of  Section  91.79  (b)  &  (c)  for 
Motion  Picture  and  Television  Filming 
Production,  which  was  issued  on  March 
23. 1982.  specifically  addresses  all  types 
of  aircraft  Will  amend  Order  8440.5A. 
Chapter  14.  Section  5  to  clarify  and 
emphasize  that  helicopter  low-level 
movie-making  operations  do  require  a 
Certificate  of  Waiver. /u/j.  8:A~B1-162: 
Is  amending  the  appropriate  flight  test 
guides  to  reflect  that  a  person  will  be 
required  to  demonstrate  pilot 
competency  in  instrument  procedures  in 
the  class  of  airplane  for  which  the 
privileges  are  sought  If  the  applicant 
elects  not  to  demonstrate  competency  in 
instrument  flight  the  applicant's 
multiengine  privileges  %vill  be  limited  to 
visual  flight  only.  fun.  12:  A-82-130  and 
-131:  The  Engine  and  Propeller 
Certification  Directorate  is  working  with 
the  small  Airplane  Certification 
Directorate  and  various  airplane 
manufacturers  to  study  the  requirement 
for  a  means  of  assuring  that  a  carburetor 
mixture  control  lever  will  move 
automatically  to  the  full-rich  position  in 
the  event  it  becomes  disconnected  from 
the  mixture  control  linkage.  Jun.  12:  A- 
84-14:  Will  issue  a  Notice  to 
reemphasize  the  requirements  of  the 
Code  of  Federal  Regulations  regarding 
air  carrier  maintenance/inspection 
functions  and  duties.  A-84-15:  Will  issue 
a  Notice  to  emphasize  the  importance  of 
aircraft  maintenance  logbook  and 
records  inspections,  fun.  21:  A-83-66: 
Issued  Airworthiness  Directive  84-09-07 
on  April  27, 1984.  applicable  to  certain 
models  of  Maule  M-4  and  M-5  series 
airplanes,  requiring  the  replacement  of 
the  plugs  installed  in  the  sumps  of  the 
main  and  auxiliary  fuel  tanks  with  quick 
drain  valves,  and  must  be  accomplished 
within  the  next  50  hours  time-in-service. 
Jul.  2:  A-84-10:  A  General  Aviation 
Airworthiness  Alert  (Advisory  Circular 
43-16)  has  been  prepared  to  encourage 
owners/operators  of  Piper  PA-28  series 
airplanes  operating  in  extremely  cold 
weather  conditionB  to  immediately 
protect  the  engine  oil  breather  tub«  from 
icing.  Jul.  2:  A-83-S0  and  -51:  Piper 
Aircraft  Corporation  expects  to  issue 
shortly  Service  Bulletin  No.  771.  which 
will  affect  approximately  29.000 
airplanes  of  nine  different  model 
number  series,  to  provide  for  a  placard 
to  be  installed  near  the  parking  break 
control  and  will  state  the  proper 
sequence  for  operation  of  the  parking 
brake. /u/.  2:  A-83-54:  Is  developing  an 
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article  for  the  FAA  General  Aviation 
News  that  will  contain  and  stress 
information  on  the  visual  scan 
techniques  contained  in  Advisory 
Circular  90-48C,  Pilots'  Role  in  Collision 
Avoidance,  and  also  information 
extracted  from  the  Aircraft  Owners  and 
Pilots  Association's  film  titled.  'Take 
Two  and  See."  A-83-55:  As  of  March  1. 
1984.  the  FAA  published  a  new  series  of 
written  test  question  books  for  which 
the  FAA  written  tests  are  administered. 
In  each  of  the  appropriate  series  of  tests 
are  questions  and  multiple  choice 
answers  pertaining  to  visual  scanning 
and  collision  avoidance.  Jul.  9:  A-83-3 
through  -7:  Issued  on  May  4, 1984, 
Airworthiness  Directive  84-10-01 
applicable  to  certain  models  and  series 
of  Cessna  airplanes  which  requires 
inspection  and  modification  of  the  fuel 
system.  ]ul.  9:  A-83-61:  FAA  and 
Fairchild  are  finalizing  a  service  bulletin 
to  be  used  in  a  Notice  of  Proposed 
Rulemaking  that,  if  adopted,  will  require 
certain  hydraulic  tube  assemblies  be 
replaced  in  Fairchild  SA  226  airplanes. 
Jul.  1&  A-83-34:  Will  reexamine  the  data 
of  its  investigation  and  its  decision  not 
to  issue  an  Airworthiness  Directive  to 
make  compliance  with  Cessna  Service 
Letter  SE69-16  compulsory.  Jul.  23:  A- 
84-8:  Is  developing  a  service  difficulty 
reporting  program  under  the  Aviation 
Safety  Analysis  System  (ASAS),  which 
will  improve  its  data  gathering,  trend 
forecasting,  and  communicating 
capabilities.  A-84-9:  Will  issue  a  Notice 
to  emphasize  the  importance  of  FAA 
Order  8320.12,  Section  28.  Special  Field 
Reporting  Requirements,  pages  915 
through  924,  and  to  stress  the  need  for 
followup  action  to  ensure  the 
effectiveness  of  corrective  actions 
taken.  A-S4-i7:  Will  review  Eastern  Air 
Lines  manuals  and  take  appropriate 
action  to  ensure  consistency  of  its 
procedures  and  checklists  in  regard  to 
emergencies.  A-84-18:  Is  drafting  an  air 
carrier  operations  bulletin  which 
addresses  emergency  procedures  and 
commimications  between  the  flightcrew 
and  the  cabin  crew  during  emergency 
situations.  A-84-19:  Is  initiating  a 
research  and  development  project 
regarding  means  of  improving 
specifications  for  life  preserver  donning 
characteristics.  A-84-20:  Is  completing  a 
comprehensive  water  survival  research 
and  d^eiopment  program,  the  final 
report  of  which  will  be  published  for 
public  conmient.  The  report  will  address 
the  merits  of  life  vests  and  flotation 
oishions.  Jul.  31:  A-8^-44:  Will  issue  a 
General  Aviation  Airworthiness  Alerts 
(Advisory  Circular  No.  43-16)  article 
describing  the  incident  of  a  cracked 
main  landing  gear  trunnion  on  Cessna 


N6866C.  Jul.  31:  A-77-16:  Is  developing  a 
Notice  of  Proposed  Rulemaking  to 
amend  14  CFR  Part  139  in  which  the 
subject  of  runway  safety  areas  will  be 
addressed.  Aug.  6:  A-S4-21:  Pertinent 
wording  in  14  CFR  139.65  will  be  revised 
to  read  ".  .  .  appropriate  safeguards 
against  entry  of  nonessential  persons  or 
large  animals  on  to  the  airport 
operations  area  .  .  .  ."  In  addition, 
words  will  be  added  to  the  paragraph  to 
state  clearly  that  Part  139  will  be 
applicable  where  Part  107  requires  no 
control  measures.  A-84-22:  Believes  that 
FAA  Order  5280.5,  paragraph  203,  gives 
sufficient  criteria  for  the  types  of  fencing 
and  other  restrictive  measures  which 
are  considered  acceptable  to  satisfy  14 
CFR  Part  139.  A-84-23:  Will  revise  FAA 
Order  5280.5  to  include  specific  criteria 
for  monitoring  ground  vehicle  activities 
to  be  used  during  the  certification 
inspection  of  the  airport.  A-84-24: 
Believes  the  concept  of  an  airport 
directorate  having  technical  resources 
and  authority  to  provide  leadership  for 
the  airport  certification  program  and 
consistent  application  of  14  CFR  Part 
139  has  considerable  merit.  A-84-25  and 
-26:  Will  issue  a  Notice  of  Proposed 
Rulemaking  concerning  certificating 
fueling  personnel  at  certified  airports 
and  establishing  designated  fueler 
certification  examiners.  A-84-27  and- 
28:  Will  revise  FAA  Order  5280.5, 
paragraph  llOj  to  provide  appropriate 
guidance  concerning  training  of  fueling 
personnel,  fuel  storage  area  inspections, 
and  facility  acceptability  criteria,  and 
will  include  a  reference  to  Advisory 
Circular  150/5230-4,  Aircraft  Fuel 
Storage,  Handling  and  Dispensing  on 
Airports.  A-84-29:  Advisory  Circular 
150/5200-18,  Airport  Safety  Self- 
Inspection,  will  be  amended  to  include 
fuel  facility  inspections.  A-84-30:  Will 
amend  Advisory  Circular  150/530O-4B, 
Utility  Airports-Air  Access  to  National 
Transportatioa  and/or  Advisory 
Circular  150/5300-12,  Airport  Design 
Standards-Transport  Airports 
concerning  design  and  construction 
standards  for  fuel 

storage  area  site  selection  and  safety  . 
devices  at  airport  fuel  storage  facilities. 
A-84-31:  Plans  to  amend  14  CFR  Part 
139  to  substitute  aqueous  film  forming 
foam  in  lieu  of  the  currently  specified 
protein  foam  agent  in  14  CFR  139.49(b) 
crash-fire-rescue  index  requirements  for 
water  and  extinguishing  agents  without 
changing  the  required  quantity.  A-84-32: 
Will  continue  to  accept  the  number  of 
operators  for  which  a  crash-fire-rescue 
vehicle  is  designed.  A-84-33:  Is  studying 
clothing  standards  for  crash-fire-rescue 
personnel.  A-84-34:  Plans  to  revise  14 
CFR  Part  139  to  require  fijll-scale 


demonstration  of  emergency  plans  and 
procedures  where  practicable.  FAA 
Order  5280.5,  paragraph  184.  will  be 
revised  to  include  means  for  handling 
situation  where  demonstration  is  not 
practicable.  A-84-35:  Will  incorporate  in 
a  14  CFR  Part  139  rulemaking  proposal 
calling  for  a  reduction  in  crash-fire- 
rescue  capability  at  index  A  and  B 
airports  a  list  of  affected  airports,  a  list 
of  types  and  schedules  of  air  carrier 
aircraft  serving  these  airports,  and  a 
description  of  the  effect  of  such  a 
reduction  on  the  firefighting  posture  of 
the  airports.  A-64-36:  Is  planning  a 
project  to  develop  a  computer  analytical 
model  for  predicting  behavior  and 
evaluating  low-impact  resistance 
structures.  ICAO's  Frangible  Aids  Study 
Group  is  working  on  the  revision  and 
updating  of  Annex  14.  A-a4-37:  Will 
study  the  interrelationships  of  several 
factors  in  determining  the  feasibility  of 
an  aircraft  arresting  system  using  soft 
ground  or  a  layer  of  uncompacted  sand 
or  gravel  at  the  end  of  runways 
bordering  water.  A-84-3a  through  -40:  Is 
continuing  to  study  the 
recommendations  concerning 
obstructions  on  aircraft  operations.  A- 
84-41:  Cognizant  FAA  management  is 
maintaining  a  close  and  continuing 
surveillance  to  assure  that  maintenance 
services  for  existing  navigational 
facilities  will  continue  during  the  period 
of  transition  to  the  new  generation  of 
equipment.  Aug.  6:  A-79-103:  The  FAA 
and  a  task  force  of  aviation  industry 
groups  have  reviewed  regulations 
regarding  major  repairs  and  have 
concluded  that  present  regulations  are 
adequate.  Aug.  13:  A-77-63:  Provided 
current  status  of  FAA's  efforts  designed 
to  improve  weather  detection  and 
display,  including  remoting  color 
weather  radar  data  to  air  traffic  control 
centers  and  en  route  flight  advisory 
service  locations,  doppler  weather 
radar,  color  weather  radar  in  terminal 
facilities,  meteorologist/center  weather 
service  units,  and  weather  radar 
displays  for  ARTCC  sector  controllers. 
Aug.  14:  A-84-52:  Has  examined  the 
operating  procedures  of  commercial 
sightseeing  tours  in  the  Grand  Canyon, 
and  has  initiated  discussions  with  tour 
operators  to  establish  standardized 
procedures  for  the  use  of  tour  operators 
and  for  public  dissemination.  Aug.  21: 
A-79-93:  The  manufacturer  has  revised 
the  Beech  Model  99  Airplane  Flight 
Manual,  Procedures  Before  Takeoff 
Section,  to  include  a  stabilizer  out-of- 
trim  warning  system  check.  The  Model 
100  Pilot's  Operating  Manual  is  being 
revised  to  move  the  stabilizer  out-of- 
trim  warning  system  check  from  Section 
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10,  Systems,  to  Section  2.  Normal 
Procedures. 

Department  of  Defense:  Aug.  8:  A-a2- 
159:  DOD  controllers  comply  with  FAA 
Handbook  7110.65,  paragraph  943,  which 
encompasses  the  recommendation  to 
require  that  Automatic  Terminal 
Information  Service  broadcasts  be 
updated  promptly  after  receipt  of  reports 
of  braking  conditions  worse  than  those 
reported  in  the  current  broadcast,  and 
when  conditions  are  conducive  to 
deteriorating  braking  action,  include  a 
statement  that  braking  action  advisories 
are  in  effect.  A-64-61:  DOD  installations 
meet  or  exceed  requirements  of  14  CFR 
139.69.  A-84-62:  Will  distribute  copies  of 
NTSB  Special  Investigation  Report — 
"Large  Airplane  Operations  on 
Contaminated  Runways"  to  appropriate 
DOD  airport  facilities.\4-52-757; 
Current  DOD  regulations,  in  accordance 
with  FAA  handbook  7110.65.  require 
personnel  to  relay  runway  braking 
action  reports  to  base  operations  and 
arriving/departing  aircraft  when  reports 
indicate  braking  action  is  less  than 
good.  DOD  air  traffic  controllers  are 
required  to  issue  braking  action 
advisories  (good,  fair,  poor,  nil)  to 
arriving  aircraft  whenever  "advisories" 
are  in  effect.  Advisories  are  required 
whenever  weather  conditions  are 
conducive  to  deteriorating  or  rapidly 
changing  runway  conditions,  or  a  pilot 
report  of  "poor"  or  "nil"  has  been 
received.  A-82-158:  The  requirements  to 
disseminate  "poor"  and  "nil"  braking 
action  reports  in  a  timely  fashion  is 
stressed  in  initial  and  recurring  air 
traffic  controller  training.  FAA 
Handbook  7110.65  now  requires 
appending  braking  action  reports  where 
the  "type  of  aircraft  or  vehicle  from 
which  the  report  is  received."  Considers 
informing  departing  and  arriving  pilots 
when  no  recent  landing  by  a  comparable 
aircraft  has  been  made  to  be  an 
extraneous  transmission  and  subject  to 
excessive  interpretation. 

Aircraft  Owners  and  Pilots 
Association:  fun.  6:  A-84-51:  AOPA  has 
disseminated  information  on  the 
dangers  of  alcohol  use  in  connection 
with  flying  for  many  years  through 
articles  in  AOPA  Pilot  magazine,  and  in 
the  monthly  newsletter  to  more  than 
265,000  members.  The  topic  has  been 
included  in  many  of  the  training  courses 
and  seminars  conducted  for  pilots 
throughout  the  country. 

Note. — Single  copies  of  these  response 
letters  are  available  on  written  request  to: 
Public  Inquiries  Section,  National 
Transportation  Safety  Board,  Washington. 
DC.  20594.  Please  include  respondent's  name, 
date  of  letter,  and  recommendation  numberfs) 
in  your  request.  The  photocopies  will  us 


billed  at  a  coat  of  14  cents  per  page  ($1 
minimum  charge). 

Dated:  August  31. 1984. 
H.  Ray  Smith,  Jr.. 

Federal  Register  Liaison  Officer. 

|FR  Doc  S4-Z3551  Filed  B-6-S4:  ft48  »m\ 
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NUCLEAR  REGULATORY 
COMMISSION 

Ad  Hoc  Advisory  CommlttM  for 
Review  ot  Enforcement  Policy; 
Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  and  after  consultation 
with  the  Administrator,  General 
Services  Administration,  the  Nuclear 
Regulatory  Commission  has  determined 
that  the  establishment  of  the  Ad  Hoc 
Committee  for  Review  of  Enforcement 
Policy  is  necessary  and  in  the  public 
interest  in  order  to  obtain  independent 
advice  and  recommendations 
concerning  NRC  enforcement  policy  and 
practice. 

The  purpose  of  the  Committee  is  to 
review  NRC's  current  enforcement 
policy,  which  was  promulgated  in  March 
1982  (47  FR  9978),  to  determine  whether 
it  achieved  defined  purposes  and 
provide  the  Commission  with 
recommendations  on  any  changes  it 
believes  advisable.  The  present  policy 
provides  a  range  of  strong  enforcement 
measures  to  encourage  licensee 
compliance  and  dissuade  violations  of 
safety  and  environmental  requirements. 

The  Committee  will  operate  for  a 
period  of  four  to  six  months. 

Dated  at  Washingtoa  DC,  this  31st  day  of 
August  1984. 

[FK  Doc  M-235«S  Piled  8-&-»4;  S:4S  «mj 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Written 
Comments  on  the  Harmonized 
Commodity  Description  and  Coding 
System 

agency:  Office  of  the  United  States 

Trade  Representative. 

action:  Request  for  public  comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  Trade  Policy  Staff  Committee 
(TPSC)  is  requesting  public  comments 
on  chaoges  which  it  has  made  in  the 
draft  conversion  of  the  Tariff  Schedules 
of  the  United  States  (TSUS)  into  the 
nomenclature  structure  of  the 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 


System),  which  was  prepared  by  the 
U.S.  International  Trade  Commission 
and  submitted  to  the  President  on  June 
30. 1983.  CommenU  must  be  Bled  with 
the  TPSC  by  the  close  of  business. 
November  5. 1984. 
SUPPLEMENTAITY  INFORMATION: 

1.  Background 

The  Harmonized  System  is  a  new 
international  product  nomenclature 
which  has  been  developed  under  the 
auspices  of  the  Customs  Cooperation 
Council  and  is  being  proposed  for 
worid-wide  use  in  the  classification, 
description,  and  coding  of  goods  for 
customs  purposes,  the  collection  of 
statistical  data  on  imports  and  exports, 
and  the  documentation  of  transactions 
in  international  trade.  The  Harmonized 
System  will  be  implemented  by  an 
international  convenbon  that  obligates 
Contracting  Parties  to  use  the  six-digit 
Harmonized  System  nomenclature  as 
the  basis  for  their  national  customs  tariff 
and  statistical  nomenclatures  for 
imports  and  exports. 

The  United  States  participated  in  the 
technical  work  of  developing  the 
Harmonized  System  in  accordance  with 
section  608(c)  of  the  Trade  Act  of  1974. 
As  requested  by  the  President  on  August 
24, 1981.  the  U.S.  Internationa]  Trade 
Commission  prepared  a  draft  conversion 
of  the  TSUS  into  the  nomenclature 
structure  of  the  Harmonized  System  and 
submitted  its  draft  to  the  President  on 
June  30. 1983  (USITC  PubHcation  1400). 
After  giving  public  notice  in  the  Federal 
Register  (Vol.  48,  No,  148.  Auguat  1, 1983. 
pages  34822  and  34823).  the  Trade  PoUcy 
Staff  Committee  held  public  hearings  on 
the  draft  conversion  on  November  15- 
16, 1983  in  New  York,  and  on  November 
21-23. 1983  In  Washington.  After 
considering  the  information  presented  in 
connection  with  the  public  hearings,  the 
TPSC  made  appropriate  changes  in  the 
Commission's  draft  conversion  as 
summarized  in  the  next  section. 

2.  Summary  of  Changes 

In  general,  the  TPSC  made  the  types 
of  changes  described  below  throughout 
the  draft  converaion: 

(1)  Editorial  amendments  and 
corrections  of  typographical  errors; 

(2)  Changes  in  rates  of  duty  for 
technical  reasons: 

(3)  Insertion  of  additional  tariff  rate 
lines  in  order  to  preserve  existing  rate 
treatment; 

(4)  Elimination  of  all  classification 
provisions  based  on  the  component 
material  in  chief  value; 

(5)  Substitution  of  a  tingle  flat  rate  (or, 
in  some  cases,  two  or  three  flat  rates) 
for  all  rate  provisions  based  on  the 
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highest  rate  apphcable  to  any 
component  material: 

(6)  Deletion  of  additional  U.S.  notes 
which  were  throught  to  be  unnecessary; 

(7)  Elimmation  of  certain  textual 
adaptations  in  order  to  better  align  the 
conversion  on  the  internationally  agreed 
legal  text: 

(8)  Other  changes  designed  to  shorten 
or  clarify  the  text  or  to  simplify  the 
application  of  the  tariff. 

In  the  individual  sectors  ol  the  draft 
conversion,  the  TPSC  made  some 
additional  changes  as  outlined  below: 

Agriculture — reinstatement  of  most 
seasonal  distinctions,  of  most  tariff/ 
quota  provisions,  and  of  the  distinction 
between  fish  imported  in  bulk  and  not  in 
bulk. 

Chemicals — reinstatement  of  the 
Chemical  Appendix  and  elimination  of 
the  aufomatfc  penalty  provision  in 
additional  U.S.  note  3  to  Section  VI. 

Textiles — reinstatement  of  most  of  the 
end-use  provisions  for  wool  and 
elimination  of  all  of  the  distinctions 
between  ornamented  and  non- 
ornamented  wearing  apparel. 

Footwear — substitution  of  a  new  text 
defining  "unfinished  footwear"  for  the 
present  test  of  additional  U.S.  Note  5, 
insertion  of  new  subheadings  in  heading 
6405  to  provide  for  unfinished  footwear, 
and  deletion  of  additional  U.S.  note  6, 
requiring  that  rubber  and  plastics  be 
treated  as  a  single  material  for  the 
prupose  of  determining  chief  value 
(consequent  upon  elimination  of  the 
"chief  value"  concept  from  heading 
6404). 

Watches — simplification  of  the 
special  marking  requirements  and 
simplification  of  certain  rates  of  duty  in 
headings  9101  and  9102. 

3.  Publication  of  Draft  Conversion 

The  TPSC  is  publishing  the  draft 
conversion  in  order  to  reflect  the 
changes  which  it  made  as  outlined 
above  plus  additional  changes  which 
were  necessary  to  reflect  legal  changes 
made  to  the  TSUS  through  December  31, 
1983.  Such  changes  are  indicated  by  the 
number  one  in  white  on  a  black  circle 
appearing  next  to  each  tariff  item  in 
which  a  change  was  made. 

Respondents  should  be  aware  that  the 
TPSC  did  not  act  on  requests  for  new 
statistical  breakouts  unless  such 
breakouts  were  incidental  to  other 
changes  made  to  the  tariff  structure.  All 
requests  for  breakouts  which  were  not 
approved  will  be  referred  to  the 
Committee  for  the  Statistical  Annotation 
of  the  Tariff  Schedules  (the  484(e) 
Committee)  for  its  consideration.  The 
revised  pages  therefore  show  only  those 
statistical  breakouts  which  were 
included  in  the  current  TSUSA  or  which 


were  included  in  the  Commission's  draft 
conversion,  plus  those  few  new 
breakouts  made  by  the  TPSC. 

4.  Copies  of  Revised  Conversion 

Copies  of  the  revised  draft  of  the 
proposed  new  U.S.  Tariff  Schedule  will 
be  mailed  automatically  to  all  persons 
who  received  copies  of  the  ITC's  draft 
conversion  (ITC  Publication  1400,  June 
1983).  Others  may  obtain  copies  from 
the  Office  of  Tariff  Affairs  and  Trade 
Agreements,  U.S.  International  Trade 
Commission  (701  E  Street,  NW., 
Washington,  DC.  20436,  telephone  (202) 
523-5764). 

Submission  or  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the  revised 
text  of  the  draft  conversion.  Such 
comments  must  be  submitted  in  twenty 
copies  by  November  5, 1984  to  Carolyn 
Frank.  Secretary,  Trade  Policy  Staff 
CommiUee  (Office  of  the  U.S.  Trade 
Representative.  Room  500,  600  17th 
Street,  NW.,  Washington,  D.C.  20506). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  J.  Krisloff.  Director,  Tariff 
Affairs,  Office  of  the  U.S.  Trade 
Representative,  Room  509,  600  17th 
Street,  NW.,  Washington,  D.C.  20506: 
telephone:  (202)  395-3063. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 

|FR  Doc  84-ZM91  Filed  9-5-84;  8:45  am) 
BILUNG  CODE  3190-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Approval  of  Special  Withdrawal 
Liability  Rules;  Maryland  Race  Track 
Employees  Pension  Fund 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  approval. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  has  granted  the 
request  of  the  Maryland  Race  Track 
Employees  Pension  Fund  for  approval  of 
a  plan  amendment  providing  for  special 
withdrawal  liability  rules  under  sections 
4203(f)  and  4208(e)(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended.  A  notice  of  the  request  for 
approval  was  published  on  March  19, 
1984  (49  FR  10208).  The  purpose  of  this 
notice  is  to  advise  the  public  of  the 
decision  on  the  request. 
ADDRESS:  The  request  for  approval  and 
the  PBGC's  response  to  the  request  are 
available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  Suite  7100.  2020  K 
Street  NW.,  Washington,  D.C.  20006, 


between  the  hours  of  9:00  a.m.  and  4:00 
p.m.  A  copy  of  these  documents  may  be 
obtained  by  mail  from  the  PBGC 
Disclosure  Officer  (190)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rothenberg,  Attorney,  Corporate 
Policy  and  Regulations  Department 
(611),  2020  K  Street  NW.,  Washington. 
D.C.  20006;  (202)  254-4860.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4203(f)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA"),  29  U.S.C.  1383(f), 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  may  authorize 
plans  in  industries  other  than 
construction  and  entertainment  to  adopt 
special  complete  withdrawal  rules 
similar  to  those  in  sections  4203  (b)  and 
(c)  for  the  construction  and 
entertainment  industries.  ERISA  section 
4208(e)(3)  provides  that  the  PBGC  may 
permit  plans  to  adopt  special  partial 
withdrawal  liability  rules  upon  a  finding 
by  the  PBGC  that  the  rules  are 
consistent  with  the  purposes  of  Title  IV 
of  ERISA.  Under  ERISA  section  4203(fl 
and  §  2645.4(a)  of  the  PBGC's  regulation 
on  procedures  for  the  extension  of 
special  withdrawal  liability  rules  (29 
CFR  Part  2645),  the  PBGC  will  approve  a 
plan  amendment  establishing  special 
withdrawal  rules  if  the  PBGC 
determines  that  the  plan  amendment — 

(A)  Will  apply  only  to  an  industry  that 
has  characteristics  that  would  make  use 
of  the  special  withdrawal  rules 
appropriate;  and 

(B)  Will  not  pose  a  significant  risk  to 
the  insurance  system. 

The  statute  provides  that  the 
characteristics  necessary  for 
appropriateness  must  be  "clearly 
shown."  In  order  for  the  PBGC  to 
determine  whether  a  special  withdrawal 
rule  is  appropriate,  §  2645.3(d)(7)  of  the 
regulation  requires  that  plans  provide 
information  on  the  industry  which  is  the 
subject  of  the  rule.  This  includes 
information  on  the  effects  of 
withdrawals  on  the  plan's  contribution 
base,  as  well  as  information  sufficient  to 
demonstrate  the  existence  of  industry 
characteristics  which  would  indicate 
that  withdrawals  in  the  industry  do  not 
typically  have  an  adverse  effect  on  the 
plan's  contribution  base. 

Under  §  2645.2(a)  of  the  regulation,  a 
special  partial  withdrawal  rule  must  be 
consistent  with  the  rule  the  plan  has 
adopted  on  complete  withdrawals.  The 
regulation  also  requires  that  a  plan 
indicate  how  its  special  rules  will 
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operate  in  the  event  of  a  sale  of  assets 
by  a  contributing  employer  or  the 
withdrawal  from  the  plan  of  all 
employers  (§  2645.3(d)(4)].  Finally, 
§  2645.4(b)  requires  the  PBGC  to  publish 
a  notice  of  the  pendency  of  a  request  for 
approval  of  special  withdrawal  rules  in 
the  Federal  Register  and  to  provide 
interested  parties  with  an  opportunity  to 
comment  on  the  request. 

The  Request 

On  March  19,  1984  (49  FR  10208).  the 
PBGC  published  a  notice  soliciting 
public  comment  on  a  request  from  the 
Maryland  Race  Track  Employees 
Pension  Fund  (the  "Fund")  for  approval 
of  a  plan  amendment  providing  for 
special  withdrawal  liability  rules.  The 
comment  period  ended  on  May  3, 1984. 
\o  comments  were  received  in  response 
to  the  notice. 

The  Fund  is  a  multiemployer  pension 
plan  that  is  maintained  pursuant  to 
collective  bargaining  agreements 
between  employers  operating 
thoroughbred  racetracks  in  the  state  of 
Maryland  and  the  United  Food  and 
Commercial  Workers  Union,  Local  27 
("Local  27").  A  total  of  five  employers 
contribute  to  the  Fund:  Laurel  Race 
Course.  Inc.  ("Laurel"),  the  Maryland 
Jockey  Club  of  Baltimore  City  — — 

("Pimlico"),  the  Southern  Maryland 
Agricultural  Association  ("Bowie"),  the 
Maryland  State  Fair  and  Agricultural 
Association  ("Timonium"),  and  Local  27. 
Fund  trustees  establish  the  level  of 
benefits.  The  Fund  covers  all  persons 
employed  by  thoroughbred  racetracks  in 
Maryland,  including  pari-mutuel  clerks, 
admissions  and  security  personnel  and 
members  of  the  jockeys'  room  and  the 
starting  gate  crew.  The  Fund  does  not 
cover  trainers  or  jockeys  who  are  not 
employees  of  the  racetrack. 
Furthermore,  the  Fund  does  not  cover 
employees  involved  in  standardbred 
racing  (or  "trotting",  as  it  is  commonly 
known). 

During  the  plan  year  ending  December 
31, 1982,  the  Fund  had  913  active 
participants,  281  retirees  and 
beneficiaries  and  53  terminated 
participants  with  vested  benefits.  At  the 
end  of  that  year,  the  Fund  had  assets  of 
about  $9.7  million. 

Thoroughbred  racing  in  Maryland  is 
highly  regulated.  Race  track  operators 
must  obtain  licenses  from  the  Mar>'land 
Racing  Commission,  and  the  total 
number  of  racing  dates  in  a  year  is  set 
by  law.  with  each  racetrack  getting  a 
share  of  those  dates  as  determined  by  a 
statutory  scheme  of  allocation  and  the 


Maryland  Racing  Commission. 
Approximately  306  racing  days  are 
licensed  to  be  run  each  year.  The 
schedule  of  racing  dates  for  1982  ranged 
from  seven  weeks  for  Timonium  to  18 
weeks  for  Laurel. 

Under  Maryland  Law.  each  racetrack 
is  required  to  pay  0.25%  of  the  mutuel 
betting  [i.e.,  the  daily  amount  wagered 
at  the  racetrack)  to  the  Fund.  That 
amount  constitutes  the  employer's 
contribution  to  the  Fund. 

A  thoroughbred  racetrack  is  in 
operation  for  only  a  portion  of  a  year, 
noramlly  7  to  18  weeks.  According  to  the 
request,  most  employees  covered  under 
the  Fund  work  for  a  particular  racetrack 
for  only  the  duration  of  the  track's 
racing  meet,  then  become  employees  of 
the  next  track  on  the  racing  schedule. 
Because  thoroughbred  races  are  held  on 
almost  every  weekday  and  Saturday  uf 
the  year,  employees  work  continuously, 
albeit  for  different  employers.  During  its 
racing  meet,  a  track  employs  a  full 
complement  of  personnel  [e.g..  pari- 
mutuel  clerks,  admissions  personnel, 
ushers,  and  parking  attendants).  When 
the  meet  ends,  employment  at  that  track 
ceases  for  the  vast  majority  of 
employees,  and  they  move  on  to  next 
track.  Only  a  small  number  of 
maintenance  and  office  personnel  are 
retained  throughout  the  year. 

According  to  the  Fund,  the  cessation 
of  contributions  by  a  race  track 
operator,  which  under  the  regulatory 
system  can  occur  only  if  the  operator 
closes  its  racetrack,  would  have 
virtually  no  effect  on  the  Fund's 
contribution  base.  The  closed  track's 
racing  dates  would  be  reallocated  to 
other  Maryland  tracks,  and 
contributions  would  continue  to  be 
made  for  those  dates.  Thus,  the 
contribution  base  of  the  Fund  is  not 
dependent  on  the  existence  of  any  one 
employer,  but  instead  is  a  function  of 
the  number  of  racing  dates  allocated 
and  the  pari-mutuel  handle.  Over  the 


1978-1982  period,  both  the  number  of 
racing  dates  and  pari-mutuel  handle 
have  been  stable.  The  number  of  racing 
dates  ranged  from  a  low  of  297  in  1979  to 
a  high  of  308  in  1980:  the  pari-mutuel 
handle  ranged  from  $284  million  in  1979 
to  S309  milhon  in  1981. 

The  request  states  "there  has  been  no 
consistent  pattern  of  entry  and 
withdrawals  by  employers  in  the 
industry  .  .  .  the  number  of  employers 
in  this  industry  is  fixed  by  law;  approval 
of  the  State  Legislature  is  required  to 
change  the  number." 

As  pari  of  its  request,  the  Fund 
submitted  Form  5500's  for  five  years 
1978-1982,  the  Januaryi,  1982  actuarial 
valuation  report  and  a  certification 
report  for  the  January  1, 1980  valuation. 
Pertinent  participant  and  financial  data 
are  summarized  in  Table  1. 

Plan  costs  for  minimum  funding 
purposes  are  calculated  using  the  entry 
age  normal  level  dollar  method.  As 
reported  in  the  1982  valuation  report, 
investment  and  decrement  experience 
each  contributed  to  the  Fund's  net 
actuarial  gain  for  the  year,  relative  to 
the  pertinent  assumptions. 

The  plan's  normal  retirement  age  is 
65,  with  a  reduced  benefit  payable  at  62 
with  15  years  of  service.  Under  plan 
provisions  in  effect  during  1982.  a 
participant's  monthly  retirement  benefit 
is  equal  to  $5.50  times  credited  service 
before  1971  (20-year  maximum)  plus  $16 
times  service  after  1970.  Effective 
January  1, 1983,  those  units  were 
increased  to  $7.50  and  $17.50. 
respectively;  a  five  percent  increase  to 
retirees'  benefits  was  also  granted. 
Those  changes  increased  the  minimum 
contribution  requirement  by  15  to  20 
percent. 

As  summarized  in  Table  1.  plan 
participation  has  been  relatively  stable. 
Moreover,  assets  exceed  the  liability  for 
vested  benefits,  and  plan  contributions 
have  consistently  been  well  in  excess  of 
benefit  and  expense  outflow. 


TABLE  1. -SUMMARY  OF  DATA  FROM  FORM  5500s 


1962 


1980 


1978 


1978 


A  Numbei  of  participants: 

1  Active  _______„. 

2  RattrsM  and  bangtiraAnMi 

3  Terminated  vested 

B  Fmanctal  (OOO's) 

1  Employar  cooiributiont 

2  Benefits  paid      .    .. 

3  Administrative  expenses „ _^ 

4  Man<ei  value  ol  assets*  

5  Liatjitity  tof  vested  eenefils  • 

'  Reported  data  is  tor  year  ending  December  31 
'  Assets  at  yeai-ena 

'  Based   on   6%    irteresi   assumptior    as    'epo"ea 
*  unavailabia 


913 

281 

S3 

$752  , 
*54  I 
90| 
9.666 
8.022 


649 

277 

71 

$775 
405  I 
78 
7860 

6704  , 


90C 
264 

52 

$762 
329 

73 

7146 

(*) 


900 

257 

52 

$713 
237  I 
64 

5944 

6.009 


911 

187 

52 

$658 

222 

57 
4  928 

(*) 


in   t»ie   Janoarv    1     1982  report   and  January    1     198C   certification. 
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Completo  and  Partial  Withdrawal  Rules 

On  May  2, 1983.  the  Fund  adopted  an 
amendment  presoibing  special 
withdrawal  roles  to  take  effect  as  of 
January  1, 1983.  The  amendment  was 
subsequentiy  modified  twice  by  the 
Fund.  The  second  modification  was 
made  after  notice  of  the  request  was 
published  in  the  Federal  Register.  That 
modification  revised  the  partial 
withdrawal  rule  to  make  it  consistent 
with  the  complete  withdrawal  rule.  The 
amendment  would  apply  to  any 
contributing  employer  under  the  Fund. 
The  proposed  complete  and  partial 
withdrawal  rules  read  as  follows: 

"(a)(1)  A  complete  withdrawal  occurs 
under  the  same  conditions  and  as  a 
result  of  the  same  events  as  it  does 
under  the  Multiemployer  Pension  Plan 
Amendments  Act  of  1980  ("MPPAA"). 
except  that  if  the  number  of 
thoroughbred  racing  dates  awarded  by 
the  Maryland  Racing  Commission  in  the 
State  of  Maryland  for  the  year  following 
the  year  in  which  such  conditions  or 
events  occurrred  is  equal  to  at  least 
ninety-five  percent  (95%)  of  the  number 
of  thoroughbred  racing  dates  awarded 
for  the  year  of  the  occurrence  of  such 
conditions  or  events,  then 
notwithstanding  any  other  provision  of 
this  Plan  or  of  MPPAA.  a  complete 
withdrawal  occurs  only  if  an  Employer 
::ease8  to  have  an  obligation  to 
contribute  to  the  Fund  and  either 

"(A)  Continues  to  conduct 
thoroughbred  race  meetings  in  the  State 
of  Maryland:  or. 

"(B)  Resumes  the  conduct  of 
thoroughbred  race  meetings  in  the  State 
of  Maryland  within  five  (5)  years  after 
the  date  the  Employer's  contribution 
obUgation  ceased  without  renewing  or 
becoming  bound  by  the  obligation  to 
contribute  to  the  Fund  at  that  time. 

"(2)  If  a  complete  withdrawal  of  an 
Employer  occurs;  the  date  of  such 
complete  withdrawal  is  the  date  the 
Employer's  obligation  to  contribute 
permanently  ceases. 

(b)(1)  Nothwithstanding  any  other 
provision  of  this  Plan,  a  partial 
withdrawal  occurs  under  the  same 
conditions  and  as  a  result  of  the  same 
events  as  it  does  under  MPPAA.  except 
that  no  partial  withdrawal  shall  be 
deemed  to  occur  with  respect  to  an 
Employer  if 

(A)  The  number  of  thoroughbred 
racing  dates  awarded  by  the  Maryland 
Racing  Commission  in  the  State  of 
Maryland  for  the  year  following  the  year 
in  which  such  conditions  or  events 
occurred  is  equal  to  at  least  ninety-five 
percent  (95%)  of  the  number  of 
thoroughbred  racing  dates  awarded  for 


the  year  of  the  occurrence  of  such 
conditions  or  events;  and 

(B)  The  Employer  continues  to  have 
an  obligation  to  contribute  to  the  Fund 
for  all  work  of  the  type  for  which  it  was 
formerly  obligated  to  contribute  for  all 
thoroughbred  race  meetings  it  conducts 
in  the  State  of  Maryland  for  a  period  of 
five  (5)  years  after  the  year  of  such 
conditions  or  events. 

"(2)  If  a  partial  withdrawal  of  an 
Employer  occurs,  the  date  of  such 
partial  withdrawal  is  the  last  day  of  the 
calendar  year  during  which  the  partial 
withdrawal  occurs." 

The  Fimd's  amendment  does  not 
contain  rules  specifically  pertaining  to 
sales  of  assets  or  withdrawal  by  all 
employers.  The  Fund  has  acknowledged 
that  a  withdrawal  would  not  occur  as  a 
result  of  a  sale  of  assets  that  complies 
with  ERISA  section  4204.  The  request 
states  that  a  mass  withdrawal  rule  is  not 
necessary  due  to  the  nature  of  the 
industry  that  is  covered  by  the  Fund. 

Decision 

In  order  to  approve  a  request  for 
special  withdrawal  liability  rules,  the 
PBGC  must  make  two  independent 
determinations,  as  provided  in  ERISA 
section  4203(f)(2)  and  §  2645.4(a)  of  its 
regulations.  First,  on  the  basis  of  a  clear 
showing  by  the  plan,  the  PBGC  must 
determine  that  the  plan  amendment  will 
apply  only  to  an  industry  that  has 
characteristics  that  would  make  use  of 
the  special  rules  appropriate.  Second, 
the  PBGC  must  determine  that  the  plan 
amendment  will  not  pose  a  significant 
risk  to  the  insurance  system. 

The  legislative  history  of  the 
Multiemployer  Act  indicates  that  the 
basic  consideration  in  determining  the 
appropriateness  of  special  rules  is  the 
effect  of  cessations  of  contributions  by 
employers  on  the  plan's  contribution 
base.  The  PBGC  believes  that  the 
withdrawal  of  employers  from  this 
industry  will  not  typically  have  an 
adverse  effect  on  the  Fund's 
contribution  base.  This  conclusion  is 
based  on  the  unique  regulatory  structure 
governing  the  industry. 

Maryland  law,  which  controls  the 
operations  of  employers  in  the  industry, 
guarantees  that  employers  will  continue 
to  contribute  a  fixed  percentage  of  their 
revenues  to  the  Fund.  State  law  also 
ensures  that  total  revenue,  and  thus 
total  contributions  to  the  Fund,  will  be 
relatively  unaffected  by  the  withdrawal 
of  one  or  more  employers  from  the 
industry.  This  it  accomplished  by  fixing 
a  relatively  constant  number  of  days 
during  which  the  industry  will  operate 
and  allocating  those  days  among  the 
employers  in  the  industry.  If  an 
employer  or  employers  withdraw  from 


the  industry,  their  days  of  operation  will 
be  reallocated  to  the  remaining 
employers,  insuring  that  the  number  of 
racing  dates  for  the  industry  will  remain 
virtually  constant  from  year  to  year, 
regardless  of  the  number  of  employers 
conducting  operations  and  changes  in 
the  number  of  dates  operated  by 
particular  employers.  Contributions  to 
the  Fund  will  vary  only  with  changes  in 
the  amount  wagered,  which  result 
primarily  from  changes  in  the  number  of 
days  operated  by  the  industry  as  a 
whole. 

The  Fund's  request  provides  evidence 
of  the  stability  provided  by  this 
regulatory  scheme.  During  the  period 
from  1978  to  1982.  the  number  of  days 
operated  by  the  industry  ranged  from 
297  to  308,  a  variation  of  less  than  4 
percent.  During  that  same  period, 
operations  by  individual  employers 
varied  as  much  as  83%.  with  three  of  the 
four  employers  experiencing  changes  of 
at  least  67%  in  the  number  of  days  they 
operated  from  their  least  active  to  most 
active  year.  In  spite  of  these  fluctuations 
in  the  number  of  days  that  individual 
employers  operated  from  year  to  year. 
the  amount  bet  per  year,  and  thus 
contributions  to  the  Fund,  remained 
almost  constant  during  this  period.  The 
annual  parimutuel  handle  varied  by  less 
than  9  percent  between  the  yesir  of  the 
least  betting  and  the  year  in  which  the 
most  was  wagered. 

The  regulatory  system  governing  this 
industry  clearly  gives  it  characteristics 
that  would  make  the  use  of  special 
withdrawal  rules  appropriate,  because 
the  cessation  of  a  particular  employer's 
obligation  to  contribute  will  normally 
have  no  significant  adverse  effect  on  the 
plan's  contribution  base.  The 
Corporation  therefore  need  not 
determine  whether  the  industry  also 
possesses  the  characteristics  set  forth  in 
§  2645.3(d)(7)  as  indicative  that 
withdrawals  in  an  industry  do  not 
typically  have  an  adverse  effect  on  the 
plan's  contribution  base.  The  PBGC  has 
in  the  past  noted  that  the  existence  or 
non-existence  of  one  or  even  several  of 
those  characteristics  is  not  necessarily 
determinative  of  appropriateness. 
(Notice  of  Approval  of  Special 
Withdrawal  Liability  Rules: 
International  Longshoremen's  and 
Warehousemen's  Union-Pacific 
Maritime  Association  Pension  Plan.  49 
FR  6043  at  6047).  Indeed,  the  request 
makes  no  expres  assertion  regarding  the 
existence  of  most  of  those 
characteristics. 

To  determine  whether  the  use  of  the 
special  rules  will  pose  a  significant  risk 
to  the  insurance  system,  the  PBGC  has 
reviewed  the  financial  and  actuarial 
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information  submitted  by  the  Fund.  That 
information  suggests  that  the  Fund  is  in 
healthy  financial  condition.  With 
liabilities  valued  at  six  percent,  assets 
valued  at  market  exceeded  vested 
liabilities  by  more  than  twenty  percent 
{$9.7  million  vesus  $8.0  million)  as  of 
December  31. 1982.  Moreover,  active 
and  retired  participant  levels  have 
remained  relatively  stable  and  plan 
contributions  continue  to  exceed  benefit 
and  expense  payout  by  a  comfortable 
margin.  With  the  added  protection 
provided  by  the  State  regulatory  system, 
this  information  indicates  that  use  of  the 
special  rules  will  not  pose  a  significant 
risk  to  the  insurance  system. 

The  plan  amendment  also  includes 
special  rules  which  protect  the  Fund 
against  changes  in  State  regulatory 
policy  eliminating  the  requirement  that 
employers  contribute  to  the  Fund.  They 
do  this  by  providing  that  a  complete 
withdrawal  occurs  if  an  employer 
continues  to  conduct  thoroughbred  race 
meetings  in  the  State  of  Maryland 
without  an  obligation  to  contribute  to 
the  Fund  or  resumes  such  operations 
within  five  years  after  its  obligation 
ceased  without  renewing  or  becoming 
bound  by  the  obligation  to  contribute  to 
the  Fund  at  that  time  and  that  a  partial 
withdrawal  occurs  if  an  employer 
ceases  to  contribute  for  a  type  of  work 
which  was  previously  covered  by  the 
Fund  while  continuing  to  perform  that 
type  of  work  within  a  five  year  period. 
This  protection  further  reduces  the  risk 
to  the  insurance  system  posed  by  the 
special  rules. 

In  conclusion,  based  on  the  facts  of 
this  case  and  the  representations  and 
statements  made  in  connection  with  the 
request  for  approval,  the  PBGC  has 
determined  that  the  Fund  amendment  (i) 
will  apply  only  to  an  industry  that  has 
characteristics  that  would  make  the  use 
of  special  withdrawal  rules  appropriate 
and  (ii)  will  not  pose  a  significant  risk  to 
the  insurance  system.  The  PBGC  also 
finds  that  the  proposed  partial 
withdrawal  rule  is  consistent  with  the 
rule  that  the  Fund  proposes  for  complete 
withdrawals.  Therefore,  the  PBGC 
hereby  grants  the  Fund's  request  for 
approval  of  the  special  withdrawal 
liability  rules  set  forth  above.  Should  the 
Fund  later  wish  to  amend  these  rules  at 
any  time,  PBGC  approval  of  the 
amendment  will  be  required. 

Issued  at  Washington.  D.C.  on  this  28th  day 
of  August  1984. 

C.C.  lliarp. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  »4-23i49  Filed  9-4-84  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  R*L  Na  2340S;  70-701 1  ] 

Middle  South  Utilities,  Inc.  and  Middle 
Soutti  Servicet,  Inc.;  Proposed 
Guaranty  by  Holding  Company  of 
Sut>sidiary  Service  Company's 
Performance  Under  Computer  Leasing 
Agreement 

August  30. 1984. 

Middle  South  Utilities,  Inc.  ("Middle 
South"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  and  Middle  South 
Services,  Inc.  ("Services"),  a  subsidiary 
service  company  of  Middle  South,  have 
filed  a  proposal  with  this  Commission 
pursuant  to  section  12(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  45  promulgated 
thereunder. 

By  prior  orders  in  File  No.  70-6806 
dated  December  21. 1982,  and  January 
19. 1983  (HCAR  Nos.  22793  and  22822), 
Middle  South  was  authorized  to 
guarantee  the  performance  by  Services 
of  obligations  under  computer 
equipment  leasing  arrangements 
between  Services  and  Comdisco.  Inc. 
("Comdisco"),  a  nonaffiliated 
corporation.  Services  now  intends  to 
enter  into  new  computer  equipment 
leasing  arrangements  with  Comdisco 
with  respect  to  certain  model  upgrading 
("Model  Upgrading")  for  the  IBM  3081 
computer  system  and  related  equipment 
("Computer  System")  currently  being 
used  by  Services  at  its  data  processing 
center  in  Gretna,  Louisiana.  In  order  to 
effectuate  these  transactions.  Middle 
South  proposed  to  guarantee  the 
performance  by  Services  of  its  lease 
obligations  without  recourse  to  Services 
first  being  required. 

Comdisco  will  purchase  the  Model 
Upgrading  for  the  Computer  System 
from  International  Business  Machines 
Corporation  ("IBM")  at  the  IBM 
purchase  price  therefor  (estimated  at 
approximately  $4,285,887  and, 
concurrently  therewith,  lease  the  Model 
Upgrading  to  Services  under  leasing 
arrangements  coterminous  with  the 
lease  of  the  existing  Computer  System 
(the  initial  term  of  which  expires  on 
December  31, 1986),  except  that  the 
commencement  date  of  the  leasing 
arrangements  for  the  Model  Upgrading 
will  be  approximately  October  1984, 
which  is  when  the  Model  Upgrading  is 
expected  to  be  installed.  The  Lease  will 
be  a  net  lease  conferring  responsibility 
for  operation,  maintenance,  and  various 
expenses  upon  Services.  The  Lease  will 
be  non-cancellable  through  the  initial 
term  ending  December  31, 1986  ("Initial 


Term")  except  in  the  event  of;  (a) 
irreparable  damage,  loss,  or  destruction 
of  the  Model  Upgrading  or  (b)  default  by 
Services  thereunder.  Monthly  rental 
payments  by  Services  for  the  Model 
Upgrading  during  the  Initial  Term  will 
be  approximately  $157,000,  with 
payments  beginning  in  November  1984. 
Rental  payments  may  be  adjusted  in  the 
event  that,  under  certain  circumstances, 
the  lessor  loses  certain  tax  benefits 
incident  to  its  ownership  and  leasing  of 
the  Model  Upgrading.  Services  intends 
to  charge  the  payments  under  the  Lease 
to  operating  expense.  The  rental 
payments  are  such  that  Services  will  not 
acquire  any  equity  in  the  Model 
Upgrading,  and,  consequently,  the  Lease 
will  be  accounted  for  by  Services  as  a 
lease. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  ComrQission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  24, 1984  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  by  (affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of 
Public  Utility  Regulation,  pursuant  to 
delegated  authority. 
Shirley  E.  Holiis, 
Acting  Secretary: 
(FR  Doc  84-Z3SaS  Filed  9-S-e4:  au  •m] 
MLLmO  COK  WIO-OI-M 


[R«<.  No.  23405;  70^M«] 

The  Souttiem  Co.;  Proposal  To  Issue 
Common  Stock  to  Employee  Stock 
Owr>ership  Plan;  Exception  From 
Competith^e  Bidding 

August  30. 1984. 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  proposed  a  transaction 
subject  to  sections  6(a),  7,  9(a),  and  10  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  rule  50(a)(5) 
thereunder. 
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Southern  propoMs  to  iMu«  up  to  a 
maximuin  of  SAjOOtkOOO  of  ita  unissued 
shares  of  common  stock.  $5  par  value, 
authorized  by  prior  Commission  Order 
(HCAR  No.  23^3,  March  29, 1984).  The 
purpose  of  the  issuance  is  to  provide 
common  stock  funding  by  Southern's 
subsidiaries  for  The  Employee  Stock 
Ownership  Plan  of  The  Southern 
Company  System  ("Plan"),  approved  on 
September  8. 1977  (HCAR  No.  20165). 
Funding  is  for  the  1983  Plan  year,  and 
includes  reinvestments  of  cash 
dividends  on  such  stock,  by  direct 
purchases  of  common  stock  from 
Southern.  The  exact  number  of  shares  to 
be  issued  by  Southern  will  be 
determined  by  the  trust  established 
pursuant  to  the  Plan  ("Trust")  in  respect 
to  the  Plan  year  and  the  purchase  price 
per  share  of  Southern's  common  stock 
determined  as  set  forth  below.  Southern 
proposes  to  apply  the  proceeds  it 
receives  from  the  sale  of  the  common 
stock  for  further  equity  investments,  and 
for  other  corporate  purposes. 

The  Plan  was  amended  effective 
January  1, 1983  to  qualify  contributions 
made  to  it  for  payroll-based  tax  credit 
treatment  under  the  Economic  Recovery 
Tax  Act  of  1981.  Common  stock 
contributions  are  limited  to  one-half  of 
one  percent  of  aggregate  compensation 
paid  or  accrued  in  1983,  imless  the 
subsidiaries  of  Southern  as  purchasers 
of  such  stock  for  the  Plan,  elect  an 
investment-based  tax  credit  basis  of  one 
and  one-half  percent.  The  purchase 
price  per  share  of  common  stock 
acquired  from  Southern  by  the  Trust  will 
be  the  fair  market  value  as  of  the  date  of 
acquisition.  Southern  common  stock  had 
a  market  value  of  $18.37  at  the  close  of 
1983.  representing  95%  of  book  value. 

Under  the  Plan,  the  Trust  is  required 
to  reinvest  cash  dividends  paid  on 
shares  of  Southern's  common  stock 
allocated  to  a  participant's  account  in 
additional  shares  of  common  stock, 
unless  the  participant  elects  to  have 
such  cash  dividends  distributed 
currently.  In  reinvesting  these  cash 
dividends,  the  Trust  may  purchase 
common  stock  under  Southern's 
Dividend  Reinvestment  and  Stock 
Purchase  Plan  (at  the  price  provided  for 
in  such  plan),  on  the  open  market  or  by 
private  purchase,  including  purchases 
directly  from  Southern  (at  the  stock's 
fair  market  value). 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  24. 1984,  to  the 
Secretary,  Securities  and  Exchange 


Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  of  the  applicant  at  the 
address  specified  above.  Ptoof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specificaly  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of 
Public  Utility  Regulation,  pursuant  to 
delegated  authcwity. 
Shirley  E.  HolUs,  • 
Acting  Secretary. ' 

(FR  Doc  M-Z3SW  Filed  »-«-•«:  B:«S  am) 
BILUNQ  COOC  MtO-OI-M 


Fomns  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington.  D.C.  20549. 

Extension  of  Approval 

FormSR 
No.  270-120 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Form  SR  under  the  Securities  Act  of 
1933.  Form  SR  is  the  report  of  sales  of 
securities  and  use  of  proceeds  required 
to  be  filed  by  issuers  with  respect  to 
their  first  effective  registration 
statement.  A  copy  of  this  submission  is 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  5th  St.  NW.,  Washington, 
D.C.  20549.  Interested  parties  should 
refer  to  File  No.  270-120. 

Submit  comments  to  0MB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington. 
DC.  20503. 

Dated:  August  30. 1984. 
Shirley  E.  Mollis,  j 

Acting  Secretary.  ' 

|FR  Ooc.  84-23627  Filed  »-b-M:  8:45  am) 
BILUNQ  CODE  KIO-OI-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 


Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington.  D.C.  20549. 

Extension  of  Approval 

Rule  17a-10 
No.  270-154 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.Q  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-10  (19  CFR  240.17a- 
10)  under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq.]  which 
generally  requires  all  brokers  and 
dealers  to  file  a  report  of  revenue  and 
expenses  with  the  Commission  on  an 
annual  basis. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lev«n  (202)  395-7321. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington, 
D.C.  20503. 

Dated:  August  29. 1984. 
Shirley  E.  Hollis. 

Acting  Secretary. 

[FR  Ooc  64-23828  Piled  »-8-84:  8:4S  un) 
anjJNQ  CODE  W10-01-H 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington.  D.C.  20549. 

Extension  of  Approval 

Rule  12dl-3 
No.  270-116 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Rule  12dl-3  imder  the  Securities 
Exchange  Act  of  1934.  This  rule  relates 
to  procedures  to  be  followed  for 
certification  for  listing  of  securities  on 
national  securities  exchanges.  A  copy  of 
this  submission  is  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  5th  St.  NW..  Washington,  D.C.  20549. 
Interested  parties  should  refer  to  File 
No.  270-116. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NXOB,  Washingtoa 
D.C.  20503. 


Dated:  August  30,  1984. 
Shirley  E.  HolUs, 
Acting  Secretary. 

(FR  Doc  (M-23629  Filed  9-S~M:  »AS  am] 
BIU.INO  CODE  M10-01-M 


Federal  Register  /  Vol.  49.  No.  174  /  Thursday.  September  6,  1984  /  Notices 


35279 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  DC.  20549. 

Extension  of  Approval 

Rule  15cl-7 
No.  270-146 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et.  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  Rule  15cl-7  (17  CFR  240.15cl- 
7)  under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et.  seq.]  (the  "Acf) 
which  requires  broker-dealers  to  record 
certain  information  with  respect  to 
transactions  occurring  within 
discretionary  accounts.  Rule  15cl-7  also 
states  that  the  terms  "manipulative. 
deceptive,  or  other  fraudulent  device  or 
contrivance"  in  section  15(c)  of  the  Act 
apply  to  transactions  occurring  in 
discretionary  accounts. 

Submit  comments  to  0MB  Desk 
Officer:  Ms.  Katie  Lewin.  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB.  Washington, 
D.C.  20503. 

Dated:  August  30.  1984. 
Shirley  E.  HoUis, 

Acting  Secretary: 

|FR  Doc  8+-23e3(i  Filed  9-V-g4  8:45  am] 
BILLING  CODE  W10-01-M 


Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension  of  Approval 

Form  12b-25 
No.  270-71 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Form  12b-25  (17  CFR  249.322)  under  the 
Securities  Exchange  Act  of  1934.  Form 


12b-25  provides  notice  to  the 
Commission  and  to  the  marketplace  that 
a  pubhc  company  will  be  unable  to  file 
timely  a  required  periodic  report.  If 
certain  conditions  are  met,  the  public 
company  will  be  granted  an  automatic 
extension  of  time  for  filing. 

Submit  comments  to  0MB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington, 
DC.  20503. 

Dated:  August  30,  1984. 
Shirley  E.  HoUis. 

.Acting  Secretary. 

(FR  Doc  84-23582  Filed  9-S-t*.  8:«S  wnj 
BILUNQ  COOC  Wlft-OI-M 


Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension  of  Approval 

Form8-K 
No.  270-50 

-Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchanges  Commission  has 
submitted  for  extension  of  clearance 
Form  8-K  under  the  Securities  Exchange 
Act  of  1934.  Form  8-K  provides  a  basis 
for  the  Commission  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers  of 
publicly-traded  securities  provde  to 
investors  and  the  marketplace  adequate 
current  information  about  certain 
material  events  and  developments.  A 
copy  of  this  submission  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  5th  St.,  NW..  Washington.  D.C. 
20549.  Inquiring  parties  should  refer  to 
File  No.  270-50. 

Submit  comments  to  0MB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Infonnation  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington, 
DC.  20503. 

Dated:  August  30,  1984. 
Shirley  E.  Mollis, 

Acting  Secretary. 

|FR  Doc  »4-23S83  Filed  »-6-«4.  8.-4S  Mr) 
BILUNO  CODE  MIO-OI-M 


Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 


Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington,  D.C.  20549. 

Extension  of  Approval 

Form  8-A 
No.  270-54 

.Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Form  8-A  under  the  Securities  Exchange 
Act  of  1934.  Form  ft-A  provides  a  basis 
for  the  Commission  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers 
subject  to  the  periodic  reporting 
requirements  of  the  Exchange  Act  that 
are  proposing  to  register  additional 
classes  of  securities  on  a  national 
securities  exchange  or  otherwise    • 
pursuant  to  section  12  of  the  Exchange 
Act  provide  investors  and  the 
marketplace  with  adequate  information 
concerning  those  securities. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin.  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  N'EOB.  Washington. 
D.C,  20503.  . 

Dated:  August  30.  1984. 
Shirley  E  Hoilis, 

Acting  Secretary. 

[FR  Doc  M-Z3584  Filed  S-S-S4.  8:45  «ni] 
BiLLlNQ  COOC  M10-01-« 


Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension  of  Approval 

Regulation  14C 
No.  270-57 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Regulation  14C  under  the  Secxirities 
Exchange  Act  of  1934.  Regulation  14C 
provides  a  basis  for  the  Commission  to 
fulfill  its  statutory  responsibility  to 
ensure  that  issuers  of  securities 
registered  pursuant  to  section  12  of  the 
Exchange  Act  provide  to  seciuity 
holders  who  are  entitled  to  vote  on,  or 
give  an  authorization  in  regard  to,  any 
m.atter  to  be  acted  upon  at  an  annual  or 
other  meetings,  adequate  infonnation  to 
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make  an  informed  voting  decision  or 
'decision  to  give  an  authorization. 
Submit  comments  to  0MB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235,  NEOB.  Washington. 
DC.  20503. 

Dated:  August  30,  1984. 
Shirley  E.  HoJlis, 

Acting  Secretary: 

|FR  Doc  M-235SS  Filed  9-5-84  8  45  jm| 
MLUNG  COOC  M10-01-M 


Fofms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  E.xchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  DC.  20549. 

Extension  of  Approval 

Rulel7Ad-2(c),  (d)  and  (h) 
No.  270-149 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq  ),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17Ad-2  (c),  (d)  and  (h)  (17 
CFR  240.17Ad-2  (c),  (d)  and  (h))  under 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78  et  seq.],  which  generally 
requires  transfer  agents  to  file  certain 
notices  of  non-compliance  with  the 
Commission  and  other  appropriate 
regulatory  authority,  if  any,  within  10 
days  after  the  end  of  any  month  in 
which  they  fail  to  meet  the  minimum 
performance  standards  of  Rule  17Ad-2 
(a). 

Submit  comments  to  OMB  desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235,  NEOB,  Washington, 
DC.  20503. 

Dated:  August  29.  1984. 
Shirley  E.  Hollis, 

Acting  Secretary. 

|FR  Doc  84-23686  Filed  9-5-84:  8  45  am| 
MLUMG  CODE  M10-«1-« 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington,  D.C.  20549. 

Extension  of  Approval 

Rule  17a-19  and  Form  X-17A-19 
No.  270-148 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-19  and  Form  X-17A- 
19  (17  CFR  240.17a-19  and  17  CFR 
249.635)  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78  et  seq.)  which 
requires  reports  by  National  Securities 
Exchanges  and  Registered  National 
Securities  Associations  of  changes  in 
membership  status  of  any  of  their 
mem.bers. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7321. 
Office  of  information  and  Regulatory 
Affairs,  Room  3235  NEOB,  Washington. 
DC.  20503. 

Dated:  .August  29. 1984. 
Shirley  E.  Hollis. 
Acting  Secretary. 

|FR  Doc  84-23587  Filed  »-5-84  «;4S  am) 
BILUNG  COOE  MIO-OI-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension  of  Approval 

Rule  17AC-1  and  Form  TA-W 
No.  270-96 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17Ac3-l  and  Form  TA-W 
(17  CFR  240.17Ac3-l(a)  and  17  CFR 
249b. 101  respectively)  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78  et  seq.).  which  generally 
require  transfer  agents  seeking  to 
withdraw  from  registration  with  the 
Commission  as  transfer  agents  to 
complete  and  file  with  the  Commission 
Form  TA-W. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB.  Washington. 
DC.  20503. 

Shirley  E.  Hollis. 

Acting  Secretary. 

Dated:  August  29,  1984. 
(FR  Doc  84-23588  Filed  »-5-84  8:45  am) 
BILUNQ  COOE  MtO-OI-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington,  D.C.  20549. 

Extension  of  Approval 

Rule  17a-7 
No.  270-147 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-7  (17  CFR  240.17a-7) 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et.  seq.)  which 
generally  requires  brokers  and  dealers 
registered  or  registering  with  the 
Commission  to  maintain  copies  of  their 
books  and  records  in  the  United  States 
or  to  file  an  undertaking  agreeing  to 
make  them  available  upon  request. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin.  (202)  395-7321, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB.  Washington. 
DC.  20503. 

Dated:  August  29, 1984, 
Shirley  E,  Hollis. 

Acting  Secretary. 

(FR  Doc.  84-23589  Filed  9-S-84:  8:45  am| 
BILUNO  COOE  tOICMJI-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  09/09-0239] 

Brentwood  Capital  Corp.;  Application 
for  Approval  of  Conflict  of  Interest 
Transaction  Between  Associates 

Notice  is  hereby  given  that  Brentwood 
Capital  Corporation  (BCC).  11661  San 
Vicente  Boulevard,  Los  Angeles, 
California  90049,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act)  (15  U.S.C. 
661  et  seq.).  has  filed  an  application  with 
the  Small  Business  Administration 
pursuant  to  §  107.903  (b)(1)  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.903 
(1984))  for  approval  of  a  conflict  of 
interest  transaction  falling  within  the 
scope  of  the  above  Sections  of  the  Act 
and  Regulations. 

BCC  intends  to  provide  financing  up 
to  $200,100  to  f>rotype  Corporation,  8655 
Tamarack  Avenue.  Sun  Valley. 
California  91352.  Other  Brentwood 
entities  '^  ...ociates)  have  prior 
investments  in  this  small  business 
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concern.  SBA"s  prior  written  approval  is 
required  pursuant  to  §  107.903  of  SBA 
Regulations  because  Associates  own  10 
or  more  percent  of  the  small  concern's 
equity  securities  and  these  are  not  initial 
joint  financings  with  Associates. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration,  1441  "L" 
Street,  .\W.,  Washington.  D.C.  20418. 

A  copy  of  this  notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Sun  Valley,  California  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  August  28.  1964. 
Robert  G.  Lineberr)', 

Deputy  Associate  Administrotor  for 
Investment. 

|FR  Doc  84-235fiS  Filed  ^S-64.  a4S  air.j 
BirjJNQ  CODE  a02S-01-M 

[Application  No.  09/0»-03491 

Camden  Investments,  Jnc^  Appiicatton 
for  a  License  To  Operate  as  a  SmaH 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  §  107.102  (1984)),  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  provisions  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (the  Act)  (15  U.S.C. 
661  et  seq.),  and  the  Rules  and 
Regulations  promulgated  thereunder. 

Applicant  Address:  Camden 
Investments,  Inc.,  9560  Wilshire 
Boulevard,  Suite  310,  Beverly  Hills, 
California  90212. 

The  proposed  officers,  directors  and 
stockholders  of  the  Applicant  are  as 
follows: 

Edward  G.  Victor— President  &  Director, 

134  N.  Carmelina,  Los  Angeles,  CA 

90049. 
Richard  A.  German — Chief  Financial 

Officer.  Officer  &  Director.  2793 

Woodwardia  Drive,  Los  Angeles,  CA 

90077. 
Craig  M.  Cogut — Vice  President. 

Secretary  and  Director,  1835 v4 

Beverly  Glen,  Los  Angeles.  CA  90025. 
Cambrent  Financial  Group,  Inc. — 

Investment  Advisor. 
Camden  Investment  Associates,  Inc. — 

100-%  Stockholder. 

The  Applicant,  a  California 
corporation,  with  its  principal  place  of 
business  at  9560  Wilshire  Boulevard. 


35281 


Suite  301,  Beverly  Hills,  California  90212 
will  begin  operations  with  $1,210,000 
paid-in  surplus.  Both  the  Investment 
Advisor  and  the  stockholder  are  located 
at  the  above  address. 

The  appHcant  will  conduct  its 
activities  principally  in  the  State  of 
California. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  probability  of 
successful  operations  of  the  applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

.Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration.  1441  "L" 
Street  NW..  Washington,  D.C.  20416. 

A  copy  of  this  notice  should  be 
published  in  a  newspaper  of  general 
circulation  in  the  Beverly  Hills. 
CaHfomia  area. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies) 

Robert  G.  Lineberry, 

Deputy  Associate  Administrotor  for 

Investment 

|FR  Doc  S4-Z35ari  FOed  e-&-M  &45  •m) 
BILUNO  CODE  K»<-01-M 


[Declaration  of  Dtsattar  Lomn  Area  #2166] 

California;  Declaration  of  Disaster 
Loan  Area 

Kern  County  and  the  adjacent 
Counties  of  Inyo  and  San  Bernardino  in 
the  State  of  California  constitute  a 
disaster  area  because  of  damage  caused 
by  thunderstorms,  heavy  rainfall,  and 
flash  flooding  which  occurred  July  13. 
1984  through  August  23. 1964. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  October  29, 1984,  and  for 
economic  injury  untii  the  close  of 
business  on  May  29. 1985,  at  the  addresa 
listed  below:  Disaster  Area  4  Office. 
Small  Business  Administration.  77 
Cadillac  Drive,  Sacramento.  CA  95825, 
or  other  locally  announced  locations. 

Interest  rates  are: 

Homeowners  with  credit  available 

elsewhere — 8.000% 
Homeowners  without  credit  available 

elsewhere — 4.000% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  without  credit  available 

elsewhere — 4.000% 


Businesses  (EIDL)  without  credit 

available  elsewhere — 4.000% 
Other  (non-profit  organizations 

including  charitable  and  religious 

organizations) — 10.500% 

The  number  assigned  to  this  disaster 
is  216606  for  physical  damage  and  for 
economic  injury  the  number  is  620300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006] 

Dated:  August  29, 1984 
lames  C.  Sanders, 

Administrator 

(FT!  Doc  S4-235«6  FiJ«d  B-*-8»  t.4i  im\ 
BILUNO  CODE  mS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2167] 

Pennsylvania;  Dectaration  of  Disaster 
Loan  Araa 

As  a  result  of  the  Presidents  major 
disaster  declaration  on  August  27, 1984. 
I  find  that  the  Counties  of  Bedford, 
Somerset,  Annstrong,  Allegheny,  Blair. 
McKean.  and  Westmoreland  constitute 
a  disaster  loan  area  because  of  damage 
from  severe  storms  and  flooding 
beginning  on  August  3, 1984.  Eligible 
persons,  firms,  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
October  26, 1984.  and  for  economic 
injury  until  May  27, 1985,  at  Disaster 
Area  2  Office,  Small  Business 
Administration,  Richard  B.  Russell, 
Federal  Bldg.,  75  Spring  St.  SW..  Suite 
822,  Atlanta.  Georgia  30303.  or  other 
locally  announced  locations. 

Interest  rates  are: 

Homeowners  with  credit  available 

elsewhere — 8.000% 
Homeowners  without  credit  available 

elsewhere — 4.000% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businessse  without  credit  available 

elsewhere— 4.000% 
Businessse  (EIDL)  without  credit 

available  elsewhere — 4.000% 
Other  (non-profit  organizations 

including  charitable  and  religious 

organizations) — 10.500% 

The  number  assigned  to  this  disaster 
is  216706  for  physical  damage  and  for 
economic  injury  the  number  is  620400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Dated:  August  Za  1964 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Ooc.  04-^23564  Fil»d  S-i-M.  a;4S  usj 
BHXINQ  cooc  sozs-ei-w 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Public  HMring;  Proposed 
Comprehensive  Plan  Additions, 
Pennsylvania;  Department  of 
Environmental  Resources  (DER)  Local 
Flood  Protection  Projects 

The  Susquehanna  River  Basin 
Commission  (SRBC)  will  hold  a  public 
hearing  to  receive  comments  from 
citizens,  government  agencies  and 
others  on  the  proposed  addition  of  three 
Pennsylvania  Department  of 
Environmental  Resources  (DER)  local 
flood  protection  projects  to  its 
Comprehensive  Plan  for  Management 
and  Development  of  the  Water 
Resources  of  the  Susquehanna  River 
Basin.  The  three  projects  are  located 
respectively  at  Moosic,  Huntingdon  and 
Cherry  Tree,  Pa.  The  hearing  has  been 
schedule  for  Thursday.  October  11, 1984 
at  the  Commission  Headquarters 
Building.  1721  North  Front  Street, 
Harrisburg,  Pa.  following  the  regular 
business  meeting  of  the  Commission 
which  begins  at  9:00  a.m. 

The  Susquehanna  River  Basin 
Compact  Pub.  L  91-575,  84  Stat.  1509  et 
seq.,  requires  the  Commission  to 
maintain  a  Comprehensive  Plan  for  the 
immediate  and  long-range  use, 
management  and  development  of  the 
water  and  related  resources  of  the 
basin.  Section  12.2  (2)  of  the  Compact 
requires  that  all  projects  of  a  signatory 
state  affecting  water  resources  of  the 
basin  be  included  in  that  Plan.  Initially 
adopted  in  December  1973,  the  Plan 
provides  a  basinwide  strategy  to  guide 
the  Commission  and  others  in  the 
management,  use  and  conservation  of 
the  basin's  resources.  The  Plan  is  also 
<ised  to  evaluate  proposed  water 
resource  developments  that  the 
Commission  must,  by  law;  approve. 

The  Huntingdon  Project  will  include 
approximately  1700  lineal  feet  of 
earthen  levee  construction.  It  will 
provide  100-year  flood  protection  to  the 
Borough  of  Huntingdon  for  high  stages 
on  the  Juniata  River  and  subsequent 
interior  flooding  from  Muddy  Run. 
Estimated  cost  of  the  project  is 
$1,700,000. 

The  Moosic  Project  will  include 
improvements  along  Spring  Brook  at 
Spike  Island  and  levee  construction  at 
Belian  Village.  The  purpose  of  this 
project  is  to  provide  flood  protection  to 
the  communities  of  Spike  Island  and 
Belian  Village,  located  alorig  Spring 
Brook  in  the  Borough  of  Moosic.  The 
project  will  provide  protection  for  a 
flood  equal  in  magnitude  to  the  1955 
flood,  which  is  equal  to  the  estimated 


100-year  flood.  Estimated  cost  of  the 
project  is  $1,500,000. 

The  Cherry  Tree  Project  will  consist 
of  raising  approximately  3,600  feet  of 
existing  levee  along  the  West  Branch 
Susquehanna  River  and  construction  of 
a  combined  levee-concrete  wall  system 
totalling  approximately  1,800  feet  along 
Cush  Creek  to  replace  the  existing  spoil 
levee.  The  purpose  of  this  project  is  to 
provide  flood  protection  from  the  river 
to  the  community  of  Cherry  Tree  and 
improve  interior  drainage.  The  project 
will  provide  protection  to  the  estimated 
100-year  flood  level. 

At  its  regular  meeting  on  July  12, 1984, 
the  Commission  agreed  to  consider 
these  projects  for  adoption  into  the 
SRBC  Comprehensive  Plan.  Adoption 
into  the  Comprehensive  Plan  will  affirm 
the  projects'  compliance  with  the  goals 
and  objectives  of  the  Comprehensive 
Plan,  thus  clearing  the  way  for 
implementation  by  the  Commonwealth 
of  Pennsylvania. 

The  October  11th  hearing  will  be 
informal  in  nature.  Interested  parties  are 
invited  to  attend  the  hearing  and  to 
participate  by  making  oral  or  written 
statements  presenting  their  data,  views 
and  comments  on  the  proposed 
additions.  Those  wishing  to  personally 
appear  to  present  their  views  are  urged 
to  notify  the  Commission  in  advance 
that  they  desire  to  do  so.  However,  any 
person  who  wishes  to  be  heard  will  be 
given  opportunity  to  be  heard,  whether 
or  not  they  have  given  such  notice.  After 
the  hearing,  the  Commission  will 
evaluate  all  relevant  material  and 
decide  whether  to  adopt  the  project  into 
the  Comprehensive  Plan. 

More  detailed  descriptions  of  these 
projects  are  available  upon  request  to 
Richard  A.  Cairo,  Secretary, 
Susquehanna  River  Basin  Commission, 
1721  North  Front  Street,  Harrisburg,  Pa. 
17102-2391.  717-23&-0423.  Additional 
information  on  the  projects  may  also  be 
obtained  from  Mr.  Jim  McNaney,  Bureau 
of  Water  Projects,  Pennsylvania  Dept.  of 
Environmental  Resources,  P.O.  Box  1467, 
Harrisburg,  Pa.,  717-783-7917. 

Dated:  August  29,  1984. 
Robert  ].  Bielo, 

Executive  Director. 

|FR  Doc  B4-Z3SSe  Filsd  9-i-M.  8:45  am] 
BILUNG  COOC  704O-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Grant  Assurance  and  Agreement  for 
Airport  improvement  Program 


agency:  Federal  Aviation 
Administration  (FAA).  (DOT). 


ACTION:  Notice  of  grant  assurances  to  be 
used  in  the  Airport  Improvement 
Program. 

SUMMARY:  This  notice  provides  copies  of 
the  grant  assurances  and  grant 
agreement  which  will  be  used  in  the 
Airport  Improvement  Program  after 
September  30, 1984. 

DATE  These  grant  assurances  and 
agreement  will  be  used  on  and  after 
October  1. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  E.  David.  APP-3.  Office  of 
Airport  Planning  and  Programming 
(Room  619).  Federal  Aviation 
Administration,  800  Independence  Ave., 
SW..  Washington,  DC  20591.  Telephone 
(202)  426-8248. 

Background 

Under  the  provisions  of  the  Airport 
and  Airway  Improvement  Act  of  1982. 
as  a  condition  to  approval  of  a  grant 
application,  the  Secretary  must  receive 
certain  assurances  from  the  sponsor 
(applicant).  These  assurances  are 
submitted  as  Part  V  of  the  application 
for  Federal  assistance.  The  FAA  has 
reviewed  the  assurances  currently  being 
used  and  updated  them  to  reflect  the 
requirements  of  current  law.  The 
assurances  have  also  been  revised  to 
reflect  that  under  the  Airport 
Improvement  Program  grants  can  be 
made  for  the  improvement  of  privately 
owned  airports  and  for  noise  program 
implementation. 

Two  sets  of  assurances  are  included 
in  this  notice.  The  first  set  (FAA  Form 
5100-100)  contains  assurances  to  be 
made  by  airport  sponsors  in  their 
applications  requesting  funds  for  airport 
development,  airport  plarming  and  noise 
program  implementation  and  by 
planning  agencies  in  their  applications 
requesting  funds  for  integrated  airport 
system  planning.  The  second  set  (FAA 
Form  5100/100.1)  be  made  by  sponsors 
in  their  application  requesting  funds  for 
noise  program  implementation  when  the 
sponsor  does  not  own  or  operate  the 
airport. 

The  assurances  submitted  with  the 
application  are  incorporated  into  the 
grant  agreement  by  reference.  For  this 
reason,  the  grant  agreement  (FAA  Form 
5100-37)  is  also  included  as  part  of  this 
notice.  The  assurances  published  herein, 
or  as  amended  to,  reflect  the  individual 
contractual  circumstances  at  particular 
airports,  or  to  reflect  problems  arising  in 
the  grant  program  are  made  a  part  of  the 
grant  agreement  and  must  submitted 
with  all  applications  for  assistance 
under  the  Airport  Improvement  Program 
beginning  in  Fiscal  Year  1985  (October 
1, 1984).  Similar  assurances  have  been 
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applied  to  sponsors  prior  to  that  date 
under  the  terms  of  the  1982  Act  and 
re'ated  laws. 

Issued  is  Washington.  DC,  on  August  22. 
1984. 

Paul  L  Galis, 

Acting  Associate  Administrator  for  Airports. 

Part  V — Assurances 

Airport  and  Planning  Agency  Sponsors 

A.  General 

1.  These  assurances  shall  be  complied 
with  in  the  performance  of  the  following 
grant  agreements: 

a.  Airport  development,  airport 
planning,  and  noise  program 
implementation  grants  to  airport 
sponsors. 

b.  Integrated  airport  system  planning 
grants  to  planning  agencies. 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  the  provisions  of  the 
Airport  and  Airway  Improvement  Act  of 
1982  or  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979.  A  sponsor  may 
be  a  public  agency  with  control  of  a 
public-use  airport  or  it  may  be  a  private 
owner  of  a  public-use  airport 
(hereinafter  referred  to  as  "private 
sponsor".) 

3.  These  assurances  also  are  required 
to  be  submitted  as  part  of  the  project 
application  by  a  sponsor  which  is  both  a 
public  agency  and  a  planning  agency 
requesting  funds  for  integrated  airport 
system  planning  under  the  provisions  of 
the  Airport  and  Airway  Improvement 
Act  of  1982. 

4.  Upon  acceptance  of  the  grant  offer 
by  the  sponsor,  these  assurances  are 
incorporated  in  and  become  part  of  the 
grant  agreement. 

B.  Duration  and  Applicability 

1.  Airport  Development  or  Noise 
Program  Implementation  Projects 
undertaken  by  a  public  agency  (airport 
sponsor).  The  terms,  conditions  and 
assurances  of  the  grant  agreement  shall 
reman:  in  full  force  and  effect 
throughout  the  useful  life  of  the  facilities 
developed  or  equipment  acquired  for  an 
airport  development  or  noise  program 
implementation  project,  or  throughout 
the  useful  life  of  the  project  items 
installed  within  a  facility  under  a  noise 
program  implementation  project,  but  in 
any  event  not  to  exceed  twenty  (20) 
years  from  the  date  of  acceptance  of  a 
grant  offer  of  Federal  fimds  for  the 
project.  However,  there  shall  be  no  limit 
on  the  duration  of  the  assurance  against 
exclusive  rights  or  the  terms,  conditions, 
and  assurances  with  respect  to  real 
property  acquired  with  Federal  funds. 


Furthermore,  the  duration  of  the  Civil 
Rights  assurance  shall  be  as  specified  in 
the  assurance. 

2.  Airport  Development  or  Noise 
Program  Implementation  Projects 
undertaken  by  a  private  sponsor.  The 
preceding  paragraph  1  also  appUes  to  a 
private  sponsor  except  that  the  useful 
life  of  project  items  installed  within  a 
facility  or  the  useful  life  of  facilities 
developed  or  equipment  acquired  under 
an  airport  development  or  noise 
program  implementation  project  shall  be 
no  less  than  10  years  from  the  date  of 
the  acceptance  of  Federal  aid  for  the 
project. 

3.  Airport  Planning  undertaken  by  a 
sponsor.  Unless  otherwise  specified  in 
the  grant  agreement,  only  Assurances  1. 
2.  3.  5,  6. 13, 18.  and  30  in  Section  C 
apply  to  planning  projects.  The  terms, 
conditons  and  assurances  of  the  grant 
agreement  shall  remain  in  full  force  and 
effect  during  the  life  of  the  project. 

C.  Sponsor  Certification 

The  sponsor  hereby  assures  and 
certifies,  with  respect  to  ths  grant  that: 

1.  General  Federal  Requirements.  It 
will  comply  with  all  applicable  Federal 
laws,  regulations,  executive  orders, 
policies,  guidelines  and  requirements  as 
they  relate  to  the  application, 
acceptance  and  use  of  Federal  funds  for 
this  project  including  but  not  limited  to 
the  following: 

Federal  Legislation 

a.  Federal  Aviation  Act  of  1958 — 49 
U.S.C.  1301,  et  seq. 

b.  Hatch  Act— 15  U.S.C.  1501,  et  seq.* 

c.  Federal  Fair  l.abor  Standards  Act — 
29  U.S.C.  201.  et  seq. 

d.  Davis-Bacon  Act — 40  U.S.C.  276(a), 
et  seq. ' 

e.  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970— Titles  II  and  III,  42  U.S.C.  4621- 
4655. «  » 

f.  National  Historic  Preservation  Act 
of  1966— Section  106—16  U.S.C.  470(f|. » 

g.  Archeoiogical  and  Historic 
Preservation  Act  of  1961— 16  U.S.C.  461, 
et  seq. ' 

h.  Flood  Disaster  Protection  Act  of 
1973— Section  102(a) — 42  U.S.C  4001, 
note.' 

i.  Rehabilitation  Act  of  1973— 29 
U.S.C.  794. 

j.  Civil  Rights  Act  of  1964— Title  VI— 
42  U.S.C.  2000d,  et  seq. 

k.  Aviation  Safety  and  Noise 
Abatement  Act  of  1979,  49  U.S.C.  2101, 
et  seq. 

1.  Age  Discrimination  Act  of  1975 — 42 
U.S.C.  6101,  e/seg. 


m.  Architectural  Barriers  Act  of 
1968—42  U.S.C  4151.  et  seq.  > 

n.  Airport  and  Airway  Improvement 
Act  of  1982— 49  U.S.C.  2201.  et  seq. 

o.  Powerplant  and  InduBtrial  Fuel  Use 
Act  of  1978— Section  403—42  U.S.C. 
8373.' 

p.  Contract  Work  Hour*  and  Safety 
Standards  Act — 40  U.S.C.  327.  et  seq.  > 

q.  Copeland  Kickback  Act— 18  U.S.C. 
874." 

r.  National  Environmental  Policy  Act 
of  1969—42  U.S.C.  4321,  et  seq.  > 

8.  Endangered  Species  Act— 16  U.S.C 
668(a),  e/seg.» 

Executive  Orders 

Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Federal  Regulations 

a.  49  CFR  Part  21— Nondiscrimination 
in  Federally-Assisted  Programs  of  the 
Department  of  Transportation — 
Effectuation  of  Title'Vl  of  the  Civil 
Rights  Act  of  1964. 

b.  49  CFR  Part  23— Participation  by 
Minority  Business  Enterprise  in 
Department  of  Transportation  Programs. 

c.  49  CFR  Part  25— Relocation 
.Assistance  and  Land  Acquisition  for 
Federal  and  Federally  Assisted 
Programs. 

d.  29  CFR  Part  1— Procedures  for 
Predetermination  of  Wage  Rates. 

e.  29  CFR  Part  3— Contractors  or 
Subcontractors  on  Public  Buildings  or 
Public  Works  Financed  in  Whole  or  Part 
by  Loans  or  Grants  from  U.S. 

f.  29  CFR  Part  5— Ubor  Standards 
Provisions  Applicable  to  Contracts 
Covering  Federally  Financed  and 
Assisted  Construction. 

g.  49  CFR  Part  27— Non- 
Discrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance. 

h.  41  CFR  Part  60— Office  of  Federal 
Contract  Comphance  Programs.  Equal 
Employment  Opportunity,  Department 
of  Labor  [Federal  and  Federally-assisted 
Contracting  Requirements). 

i.  14  CFR  Part  150— Airport  Noise 
Compatibility  Planning. 

y  Reserved. 

Office  of  Management  and  Budget 
Circulars 

a.  A-87 — Cost  Principles  Applicable 
to  Grants  and  Contracts  with  State  and 
Local  Governments.* 


'  The»e  lawi  do  not  apply  to  planning  projectt 
•  Tbew  lawi  do  not  apply  to  pnvate  sponsor*. 


'OMB  Circular!  A-87  and  A-102  contain 
requirement!  for  itate  and  local  govemmenti 
receiving  Federal  aaaistanc*.  Any  requirament 
levied  upon  state  and  local  government*  by  tboae 

Contunwd 
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b.  A-102 — Unif(»ra  Requirements  for 
Assistance  to  State  and  Local 
Governments.* 

Specific  assurances  required  to  be 
included  in  ^ant  agreements  by  any  of 
the  above  laws,  regulations  or  circulars 
are  incorporated  by  reference  in  the 
grant  agreement. 

2.  Responsibility  and  Authority  of  the 
Sponsor — a.  Public  Agency  Sponsor.  It 
has  legal  authority  to  apply  for  the 
grant  and  to  finance  and  carry  out  the 
proposed  project;  that  a  resolution 
motion  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  of 
the  applicant's  governing  body 
authorizing  the  filing  of  the  application, 
including  all  understandings  and 
assurances  contained  therein,  and 
directing  and  authorizing  the  person 
identified  as  the  official  representative 
of  the  applicant  to  act  in  connection 
with  the  application  and  to  provide  such 
additional  information  as  may  be 
required. 

b.  Private  Sponsor  It  has  legal 
authority  to  apply  for  the  grant  and  to 
finance  and  carry  out  the  proposed 
project  and  comply  with  all  terms, 
conditions,  and  assurances  of  this  grant 
agreement.  It  shall  designate  an  official 
representative,  and  shall  in  writing 
direct  and  authorize  that  person  to  file 
this  application,  including  all 
understandings  and  assurances 
contained  thwein;  to  act  in  connection 
with  the  application;  and  to  provide 
such  additional  information  as  may  be 
required. 

3.  Sponsor  Fund  Availability.  It  has 
sui^icient  funds  available  for  that 
portion  of  the  project  costs  which  are 
not  to  be  paid  by  the  United  States.  It 
has  sufficient  funds  available  to  assure 
operation  and  maintenance  of  items 
funded  under  the  grant  agreement  which 
it  will  own  or  control. 

4.  Good  Title.  It  holds  good  title, 
satisfactory  to  the  Secretary,  to  the 
landing  area  of  the  airport  or  site 
thereof,  or  will  give  assurance 
satisfactory  to  the  Secretary  that  good 
title  will  be  acquired. 

For  noise  program  implementation 
projects  to  be  carried  out  on  the 
property  of  the  sponsor,  it  holds  good 
title  satisfactory  to  the  Secretary  to  that 
portion  of  the  property  upon  which 
Federal  funds  will  be  expended  or  will 
give  assurance  to  the  Secretary  that 
good  title  will  be  obtained. 

5.  Preserving  Rights  and  Powers — a.  It 
will  not  take  or  permit  any  action  which 
would  operate  to  deprive  it  of  any  of  the 
rights  and  powers  necessary  to  perform 


two  cireulan  thali  alao  be  applicable  to  pnvate 
spooson  receiving  Federal  aMiatance  under  the 
Airport  and  Airway  Improvement  Act  of  1982. 


any  or  all  of  the  terms,  conditions,  and 
assurances  in  the  grant  agreement 
without  the  written  approval  of  the 
Secretary,  and  will  act  promptly  to 
acquire,  extinguish  or  modify  any 
outstanding  rights  or  claims  of  right  of 
others  which  would  interfere  with  such 
performance  by  the  sponsor.  This  shall 
be  done  in  a  manner  acceptable  to  the 
Secretary. 

b.  It  will  not  sell,  lease,  encumber  or 
otherwise  transfer  or  dispose  of  any  part 
of  its  title  or  other  interests  in  the 
property  shown  on  Exhibit  A  to  this 
application  or,  for  a  noise  program 
implementation  project,  that  portion  of 
the  property  upon  which  Federal  funds 
have  been  expended,  for  the  duration  of 
the  terms,  conditions,  and  assurances  in 
the  grant  agreement  without  approval  by 
the  Secretary.  If  the  transferee  is  found 
by  the  Secretary  to  be  eligible  under  the 
Airport  and  Airway  Improvement  Act  of 
1982  to  assume  the  obligations  of  the 
grant  agreement  and  to  have  the  power, 
authority,  and  financial  resources  to 
carry  out  all  such  obligations,  the 
sponsor  shall  insert  in  the  contract  or 
document  transferring  or  disposing  of 
the  sponsor's  interest,  and  make  binding 
upon  the  transferee,  all  of  the  terms, 
conditions,  and  assurances  contained  in 
this  grant  agi-eement. 

c.  For  all  noise  program 
implementation  projects  which  are  to  be 
carried  out  by  another  unit  of  local 
government  or  are  on  property  owned 
by  a  unit  of  local  government  other  than 
the  sponsor,  it  will  enter  into  an 
agreement  with  that  government.  Except 
as  otherwise  specified  by  the  Secretary, 
that  agreement  shall  obligate  that 
government  to  the  same  terms, 
conditions,  and  assurances  that  would 
be  applicable  to  it  if  it  apphed  directly 
to  the  FAA  for  a  grant  to  undertake  the 
noise  program  implementation  project. 
That  agreement  and  changes  thereto 
must  be  satisfactory  to  the  Secretary.  It 
will  take  steps  to  enforce  this  agreement 
against  the  local  government  there  is 
substantial  non-compliance  with  the 
terms  of  the  agreement. 

d.  For  noise  program  implementation 
projects  to  be  carried  out  on  privately 
owned  property,  it  will  enter  into  an 
agreement  with  the  owner  of  that 
property  which  includes  provisions 
specified  by  the  Secretary.  It  will  take 
steps  to  enforce  this  agreement  against 
the  property  owner  whenever  there  is 
substantial  non-compliance  with  the 
terms  of  the  agreement. 

e.  If  the  sponsor  is  a  private  sponsor, 
it  will  take  steps  satisfactory  to  the 
Secretary  to  ensure  that  the  airport  will 
continue  to  function  as  a  pubhc-use 
airport  in  accordance  with  these 


assurances  for  the  duration  of  these 
assurances. 

f.  If  an  arrangment  is  made  for 
management  and  operation  of  the 
airport  by  an  agency  or  person  other 
than  the  sponsor  or  an  employee  of  the 
sponsor,  the  sponsor  will  reserve 
sufficient  rights  and  authority  to  insure 
that  the  airport  will  be  operated  and 
maintained  in  accordance  with  the 
Airport  and  Airway  Improvement  Act  of 
1982,  the  regulations  and  the  terms, 
conditions  and  assurances  in  the  grant 
agreement  and  shall  insure  that  such 
arrangement  also  requires  comphance 
therewith. 

6.  Consistency  with  Local  Plans.  The 
project  is  reasonably  consistent  with 
plans  (existing  at  the  time  of  submission 
of  this  application)  of  public  agencies 
that  are  authorized  by  the  State  in 
which  the  project  is  located  to  plan  for 
the  development  of  the  area  surrounding 
the  airport.  For  noise  program 
implementation  projects,  other  than  land 
acquisition,  to  be  carried  out  on 
property  not  owned  by  the  airport  and 
over  which  property  another  public 
agency  has  land  use  control  or  authority, 
the  sponsor  shall  obtain  from  each  such 
agency  a  written  declaration  that  such 
agency  supports  the  project  and  the 
project  is  reasonably  consistent  with  the 
agency's  plans  regarding  the  property, 

7.  Consideration  of  Local  Interest.  It 
has  given  fair  consideration  to  the 
interest  of  communities  in  or  near  which 
the  project  may  be  located. 

8.  Consultation  with  Users.  In  making 
a  decision  to  undertake  any  airport 
development  project  under  the  Airport 
and  Airway  Improvement  Act  of  1982.  it 
has  undertaken  reasonable 
consultations  with  affected  parties  using 
the  airport  at  which  the  project  is 
proposed. 

9.  Public  Hearings.  In  projects 
involving  the  location  of  an  airport,  an 
airport  runway,  or  a  major  runway 
extension,  it  has  afforded  the 
opportunity  for  public  hearings  for  the 
purpose  of  considering  the  economic, 
social,  and  environmental  effects  of  the 
airport  or  runway  location  and  its 
consistency  with  the  goals  and 
objectives  of  such  planning  as  has  been 
carried  out  by  the  community.  It  shall, 
when  requested  by  the  Secretary,  submit 
a  copy  of  the  transcript  of  such  hearings 
to  the  Secretary. 

10.  Air  and  Water  Quality  Standards. 
In  projects  involving  airport  location,  a 
major  runway  extension,  or  runway 
location  it  will  provide  for  the  Governor 
of  the  state  in  which  the  project  is 
located  to  certify  in  writing  to  the 
Secretary  that  the  project  will  be 
located,  designed,  constructed,  and 
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operated  so  as  to  comply  with 
applicable  air  and  wafer  quality 
standards.  In  any  case  where  such 
standards  have  not  been  approved  and 
where  applicable  air  and  water  quality 
standards  have  been  promulgated  by  the 
Administrator  of  the  Environmental 
Protection  Agency,  certification  shall  be 
obtained  from  such  Administrator. 
Notice  of  certification  or  refusal  to 
certify  shall  be  provided  within  sixty 
days  after  the  project  application  has 
been  received  by  the  Secretary. 

11.  Local  Approval.  In  projects 
involving  the  construction  or  extension 
of  any  runway  at  any  general  aviation 
airport  located  astride  a  line  separating 
two  counties  within  a  single  state,  it  has 
received  approval  for  the  project  from 
the  governing  body  of  all  villages 
incorporated  under  the  laws  of  that 
state  which  are  located  entirely  within 

■  five  miles  of  the  nearest  boundary  of  the 
airport. 

12.  Terminal  Development 
Prerequisites.  For  projects  which 
include  terminal  development  at  a 
public  airport,  it  has,  on  the  date  of 
submittal  of  the  project  grant 
application,  all  the  safety  equipment 
required  for  certification  of  such  airport 
under  section  612  of  the  Federal 
Aviation  Act  of  1958  and  all  the  security 
equipment  required  by  rule  or 
regulation,  and  has  provided  for  access 
to  the  passenger  enplaning  and 
deplaning  area  of  such  airport  to 
passengers  enplaning  or  deplaning  from 
aircraft  other  than  air  carrier  aircraft. 

13.  Accounting  System,  Audit,  and 
Recordkeeping  Requirements— a.  It 
shall  keep  all  project  accounts  and 
records  which  fully  disclose  the  amount 
and  disposition  by  the  recipient  of  the 
proceeds  of  the  grant,  the  total  cost  of 
the  project  in  connection  with  which  the 
grant  is  given  or  used,  and  the  amount 
and  nature  of  that  portion  of  the  cost  of 
the  Droject  supplied  by  other  sources, 
anc  such  other  financial  records 
peranent  to  the  project.  The  accounts 
and  records  shall  be  kept  in  accordance 
with  an  accounting  system  that  will 
facilitate  an  effective  audit  in 
accordance  with  the  U.S.  General 
Accounting^  Office  publication  entitled 
Guidelines  for  Financial  and 
Compliance  Audits  of  Federally 
Assisted  Programs. 

b.  It  shall  make  available  to  the 
Secretary  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  for  the 
purpose  of  audit  and  examination,  any 
books,  documents,  papers,  and  records 
of  the  recipient  that  are  pertinent  to  the 
grant.  The  Secretary  may  require  that  an 
-appropriate  audit  be  conducted  by  a 
recipient.  In  any  case  in  which  an 


independent  audit  is  made  of  the 
accounts  of  a  sponsor  relating  to  the 
disposition  of  the  proceeds  of  a  grant  or 
relating  to  the  project  in  connection  with 
which  the  grant  was  given  or  used,  it 
shall  file  a  certified  copy  of  such  audit 
with  the  Comptroller  General  of  the 
United  States  not  later  than  6  months 
following  the  close  of  the  fiscal  year  for 
which  the  audit  was  made. 

14.  Minimum  Wage  Rates.  It  shall 
include,  in  all  contracts  in  excess  of 
$2,000  for  work  on  any  projects  funded 
under  the  grant  agreement  which 
involve  labor,  provisions  establishing 
minimum  rates  of  wages,  to  be 
predetermined  by  the  Secretary  of 
Labor,  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended  (40  U.S.C. 
276a— 276a-5),  which  contractors  shall 
pay  to  skilled  and  unskilled  labor,  and 
such  minimum  rates  shall  be  stated  in 
the  invitation  for  bids  and  shall  be 
included  in  proposals  or  bids  for  the 
work. 

15.  Veterans  Preference.  It  shall 
include,  in  all  contracts  for  work  on  any 
projects  funded  under  the  grant 
agreement  which  involve  labor,  such 
provisions  as  are  necessary  to  insure 
that,  m  the  employment  of  labor  (except 
in  executive,  administrative,  and 
supervisory  positions),  preference  shall 
be  given  to  veterans  of  the  Vietnam  era 
and  disabled  veterans  as  defined  in 
section  515(c)  (1)  and  (2)  of  the  Airport 
and  Airway  Improvement  Act  of  1982. 
However,  this  preference  shall  apply 
only  where  the  individuals  are  available 
and  qualified  to  perform  the  work  to 
which  the  employment  relates. 

16.  Conformity  to  Plans  and 
Specifications,  it  will  execute  the 
project  subject  to  plans,  specifications, 
and  schedules  approved  by  the 
Secretary.  Such  plans,  specifications, 
and  schedules  shall  be  submitted  to  the 
Secretary  prior  to  commencement  of  site 
preparation,  construction,  or  other 
performance  under  this  grant  agreement, 
and,  upon  approval  by  the  Secretary, 
shall  be  incorporated  into  this  grant 
agreement.  Any  modifications  to  the 
approved  plans,  specifications,  and 
schedules  shall  also  be  subject  to 
approval  by  the  Secretary  and 
incorporated  into  the  grant  agreement. 

17.  Construction  Inspection  and 
Approval.  It  will  provide  and  maintain 
competent  technical  superN'ision  at  the 
construction  site  throughout  the  project 
to  assure  that  the  work  conforms  with 
the  plans,  specifications,  and  schedules 
approved  by  the  Secretary  for  the 
project.  It  shall  subject  the  construction 
work  on  any  project  contained  in  an 
approved  project  application  to 
inspection  and  approval  by  the 
Secretai-v  and  such  work  shall  be  in 


accordance  with  regulations  and 
procedures  prescribed  by  the  Secretary. 
Such  regulations  and  procedures  shall 
require  such  cost  and  progress  reporting 
by  the  sponsor  or  sponsors  of  such 
project  as  the  Secretary  shall  deem 
necessary. 

18.  Planning  Projects.  In  carrying  out 
planning  projects: 

a.  It  will  execute  the  project  in 
accordance  with  the  approved  program 
narrative  contained  in  the  project 
application  or  with  modifications 
similarly  approved. 

b.  It  will  furnish  the  Secretary  with 
such  periodic  reports  as  required 
pertaining  to  the  planning  project  and 
planning  work  activities. 

c.  It  will  include  in  all  pubhshed 
material  prepared  in  connection  with  the 
planning  project  a  notice  that  the 
material  was  prepared  under  a  grant 
provided  by  the  United  States. 

d.  It  will  make  such  material  available 
for  examination  by  the  public,  and 
agrees  that  no  material  prepared  with 
funds  under  this  project  shall  be  subject 
to  copyright  in  the  United  States  or  any 
other  country. 

e.  It  will  give  the  Secretary 
unrestricted  authority  to  publish, 
disclose,  distribute,  and  otherwise  use 
any  of  the  material  prepared  in 
connection  with  this  grant. 

f  It  will  grant  the  Secretary  the  right 
to  disapprove  the  Sponsor's  employment 
of  specific  consultants  and  their 
subcontractors  to  do  all  or  any  part  of 
this  project  as  well  as  the  right  to 
disapprove  the  proposed  scope  and  cost 
of  professional  services. 

g.  It  wOl  grant  the  Secretary  the  right 
to  disapprove  the  use  of  the  sponsor's 
employees  to  do  all  or  any  part  of  the 
project. 

h.  It  understands  and  agrees  that  the 
Secretary's  approval  of  this  project  grant 
or  the  Secretary's  approval  of  any 
planning  material  developed  as  part  of 
this  grant  does  not  constitute  or  imply 
any  assurance  or  commitment  on  the 
part  of  the  Secretary  to  approve  any 
pending  or  future  application  for  a 
Federal  airport  grant. 

19.  Operation  and  Maintenance,  a.  It 
will  suitably  operate  and  maintain  the 
airport  and  all  facilities  thereon  or 
connected  therewith,  with  due  regard  to 
climatic  and  flood  conditions.  The 
airport  and  all  facilities  which  are 
necessary  to  serve  the  aeronautical 
users  of  Lhe  airport,  other  than  facilities 
owned  or  controlled  by  the  United 
States,  shall  be  operated  at  all  times  in  a 
safe  and  serviceable  condition  and  in 
accordance  with  the  minimum  standards 
as  may  be  required  or  prescribed  by 
applicable  Federal,  sta'e  and  local 
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agencies  far  maintenanoe  and  operation. 
It  wiU  not  cauae  or  permit  any  activity 
or  actios  thefcon  wliicfa  would 
interefere  witk  its  use  for  airport 
purposes. 

In  furtherance  of  this  assurance,  the 
sponsor  will  have  in  effect  at  all  times 
arrangements  for — 

(1)  Operating  the  airport's 
aeronautical  facihties  whenever 
required; 

(2)  Promptly  marking  and  lighting 
hazards  resulting  from  airport 
conditions,  including  temporary 
conditions;  and 

(3)  Promptly  notifying  airmen  of  any 
condition  affecting  aeronautical  use  of 
the  airport. 

Nothing  contained  herein  shall  be 
construed  to  require  that  the  airport  be 
operated  for  aeronautical  use  during 
temporary  periods  when  snow,  flood  or 
other  climatic  conditions  interefere  with 
such  operation  and  maintenance. 
Further,  nothing  herein  shall  be 
construed  as  requiring  the  maintenance, 
repair,  restoration,  or  replacement  of 
any  structure  or  facility  which  is 
substantially  damaged  or  destroyed  due 
to  an  act  of  God  or  other  condition  or 
circumstance  beyond  the  control  of  the 
sponsor. 

b.  It  will  suitably  operate  and 
maintain  noise  program  implementation 
items  that  it  owns  or  controls  upon 
which  Federal  funds  have  been 
expended. 

20.  Hazard  Removal  and  Mitigation.  It 
will  adequately  clear  and  protect  the 
aerial  approaches  to  the  airport  by 
removing,  lowering,  relocating,  marking, 
or  lighting  or  otherwise  mitigating 
existing  airport  hazards  and  by 
preventing  the  establishment  or  creation 
of  future  airport  hazards. 

21.  Compatible  Land  Use.  It  will  take 
appropriate  action,  including  the 
adoption  of  zoning  laws,  to  the  extent 
reasonable,  to  restrict  the  use  of  land 
adjacent  to  or  in  the  immediate  vicinity 
of  the  airport  to  activities  and  purposes 
compatible  with  normal  airport 
operations,  including  landing  and 
takeoff  of  aircraft.  In  addition,  if  the 
project  is  for  noise  program 
implementation,  it  will  not  cause  or 
permit  any  change  in  land  use,  within  its 
jurisdiction,  that  will  reduce  the 
compatibility,  with  respect  to  the 
airport,  of  the  noise  compatibility 
program  measures  upon  which  Federal 
funds  have  been  expended. 

22.  Economic  Nondiscrimination,  a.  It 
will  make  its  airport  available  as  an 
airport  for  public  use  on  fair  and 
reasonable  terms  and  without  unjust 
discrimination,  to  all  types,  kinds,  and 
classes  of  aeronautical  uses. 


b.  In  any  agreement,  contract,  lease  or 
other  arrangement  under  which  a  right 
or  privilege  at  the  airport  is  granted  to 
any  person,  firm,  or  corporation  to 
conduct  or  engage  in  any  aeronautical 
activity  for  furnishing  services  to  the 
public  at  the  airport  the  sponsor  will 
insert  and  enforce  provisions  requiring 
the  contractor — 

(1)  To  furnish  said  services  on  a  fair, 
equal,  and  not  unjustly  discriminatory 
basis  to  all  users  thereof,  and 

(2)  To  charge  fair,  reasonable,  and  not 
unjustly  discriminatory  prices  for  each 
utiit  or  service,  provided,  that  the 
contractor  may  be  allowed  to  make 
reasonable  and  nondiscriminatory 
discounts,  rebates,  or  other  similar  types 
of  price  reductions  to  volume 
purchasers. 

c.  Each  fixed-based  operator  at  any 
airport  owned  by  the  sponsor  shall  be 
subject  to  the  same  rates,  fees,  rentals, 
and  other  charges  as  are  uniformly 
applicable  to  all  other  fixed-based 
operators  making  the  same  or  similar 
uses  of  such  airport  and  utilizing  the 
same  or  similar  facilities. 

d.  Each  air  carrier  using  such  airport 
shall  have  the  right  to  service  itself  or  to 
use  any  fixed-based  operator  that  is 
authorized  or  permitted  by  the  airport  to 
serve  any  air  carrier  at  such  airport. 

e.  Each  air  carrier  using  such  airport 
(whether  as  a  tenant,  nontenant,  or 
subtenant  of  another  air  carrier  tenant) 
shall  be  subject  to  such 
nondiscriminatory  and  substantially 
comparable  rules,  regulations, 
conditions,  rates,  fees,  rentals,  and  other 
charges  as  are  applicable  to  all  such  air 
carriers  which  make  similar  use  of  such 
airport  and  which  utilize  similar 
facilities,  subject  to  reasonable 
classifications  such  as  tenants  or 
nontenants,  and  combined  passenger 
and  cargo  flights  or  all  cargo  flights. 
Classification  or  status  as  tenant  shall 
not  be  unreasonably  withheld  by  any 
airport  provided  an  air  carrier  assumes 
obligations  substantially  similar  to  those 
already  imposed  on  tenant  air  carriers. 

f.  It  will  not  exercise  or  grant  any  right 
or  privilege  which  operates  to  prevent 
any  person,  firm,  or  corporation 
operating  aircraft  on  the  airport  from 
performing  any  services  on  its  own 
aircraft  with  its  own  employees 
(including,  but  not  limited  to 
maintenance,  repair,  and  fueling)  that  it 
may  choose  to  perform. 

g.  In  the  event  the  sponsor  itself 
exercises  any  of  the  rights  and 
privileges  referred  to  in  this  assurance, 
the  services  involved  will  be  provided 
on  the  same  conditions  as  would  apply 
to  the  furnishing  of  such  services  by 
contractors  or  concessionaires  of  the 
sponsor  under  these  provisions. 


h.  The  sponsor  may  establish  such 
fair,  equal  and  not  unjustly 
discriminatory  conditions  to  be  met  by 
all  users  of  the  airport  as  may  be 
necessary  for  the  safe  and  efHcient 
operation  of  the  airport. 

i.  The  sponsor  may  prohibit  or  limit 
any  given  type,  kind,  or  class  of 
aeronautical  use  of  the  airport  if  such 
action  is  necessary  for  the  safe 
operation  of  the  airport  or  necessary  .to 
serve  the  civil  aviation  needs  of  the 
public. 

23.  Exclusive  Rights.  It  will  permit  no 
exclusive  right  for  the  use  of  the  airport 
by  any  persons  providing,  or  intending 
to  provide,  aeronautical  services  to  the 
public.  For  purposes  of  this  paragraph, 
the  providing  of  services  at  an  airport  by 
a  single  fixed-based  operator  shall  not 
be  construed  as  an  exclusive  right  if 
both  of  the  following  apply:  (1)  It  would 
be  unreasonably  costly,  burdensome,  or 
impractical  for  more  than  one  fixed- 
based  operator  to  provide  such  services, 
and  (2)  if  allowing  more  than  one  fixed- 
based  operator  to  provide  such  services 
would  require  the  reduction  of  space 
leased  pursuant  to  an  existing 
agreement  between  such  single  fixed- 
based  operator  and  such  airport. 

It  further  agrees  that  it  will  not.  either 
directly  or  indirectly,  grant  or  permit 
any  person,  firm  or  corporation  the 
exclusive  right  at  the  airport,  or  at  any 
other  airport  now  owned  or  controlled 
by  it,  to  conduct  any  aeronautical 
activities,  including,  but  not  limited  to 
charter  flights,  pilot  training,  aircraft 
rental  and  sightseeing,  aerial 
photography,  crop  dusting,  aerial 
advertising  and  surveying,  air  carrier 
operations,  aircraft  sales  and  services, 
sale  of  aviation  petroleum  products 
whether  or  not  conducted  in  conjunction 
with  other  aeronautical  activity,  repair 
and  maintenance  of  aircraft,  sale  of 
aircraft  parts,  and  any  other  activities 
which  because  of  their  direct 
relationship  to  the  operation  of  aircraft 
can  be  regarded  as  an  aeronautical 
activity,  and  that  it  will  terminate  any 
exclusive  right  to  conduct  an 
aeronautical  activity  now  existing  at 
such  an  airport  before  the  grant  of  any 
assistance  under  the  Airport  and 
Airway  Improvement  Act  of  1982. 

24.  Fee  and  Rental  Structure.  It  will 
maintain  a  fee  and  rental  structure 
consistent  writh  Assurance  22  and  23,  for 
the  facilities  and  services  being 
provided  the  airport  users  which  will 
make  the  airport  as  self-sustaining  as 
possible  under  the  circumstances 
existing  at  that  particular  airport,  taking 
into  account  such  factors  as  the  volimie 
of  traffic  and  economy  of  collection.  No 
part  of  the  Federal  share  of  an  airport 
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development,  airport  planning  or  noise 
compatibility  project  for  which  a  grant  is 
made  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  the  Federal 
Airport  Act  or  the  Airport  and  Airway 
Development  Act  of  1970  shall  be 
included  in  the  rate  base  in  establishing 
fees,  rates,  and  charges  for  users  of  that 
airport. 

25.  Airport  Revenue.  If  the  airport  is 
under  the  control  of  a  public  agency,  all 
revenues  generated  by  the  airport  will 
be  expended  by  it  for  the  capital  or 
operating  costs  of  the  airport,  the  local 
airport  system,  or  other  local  facilities 
which  are  owned  or  operated  by  the 
owner  or  operator  of  the  airport  and 
directly  related  to  the  actual 
transportation  of  passengers  or 
property.  Provided,  however,  that  if 
covenants  or  assurances  in  debt 
obligations  previously  issued  by  the 
owner  or  operator  of  the  airport,  or 
provisions  in  governing  statutes 
controlling  the  owner  or  operator's 
financing,  provide  for  the  use  of  the 
revenues  from  any  of  the  airport  owner 
or  operator's  facilities,  including  the 
airport,  to  support  not  only  the  airport 
but  also  the  airport  owner  or  operator's 
general  debt  obligations  or  other 
facilities,  then  this  limitation  on  the  use 
of  all  revenues  generated  by  the  airport 
shall  not  apply. 

26.  Reports  and  Inspections.  It  will 
submit  to  the  Secretary  such  annual  or 
special  financial  and  operations  reports 
as  the  secretary  may  reasonably 
request.  For  airport  development  and 
airport  planning  projects,  it  will  also 
make  the  airport  and  all  airport  records 
and  documents  affecting  the  airport, 
including  deeds,  leases,  operation  and 
use  agreements  regulations  and  other 
instruments,  available  for  inspection  by 
any  duly  authorized  agent  of  the 
Secretary  upon  reasonable  request.  For 
noise  program  implementation  projects, 
it  will  also  make  records  and  documents 
relating  to  the  project  and  continued 
compliance  with  the  terms,  conditions, 
and  assurances  of  the  grant  agreement 
including  deeds,  leases,  agreements, 
regulations,  and  other  instruments, 
available  for  inspection  by  any  duly 
authorized  agent  of  the  Secretary  upon 
reasonable  request. 

27.  Use  of  Government  Aircraft.  It  will 
make  available  all  of  the  facilities  of  the 
airport  developed  with  Federal  financial 
assistance  and  all  those  usable  for 
landing  and  takeoff  of  aircraft  to  the 
United  States  for  use  by  Government 
aircraft  in  common  with  other  aircraft  at 
all  times  without  charge,  except,  if  the 
use  by  Government  aircraft  is 
substantial,  charge  may  be  made  for  a 
reasonable  share,  proportional  to  such 


use,  for  the  cost  of  operating  and 
maintaining  the  facilities  used.  Unless 
otherwise  determined  by  the  Secretary, 
or  otherwise  agreed  to  by  the  sponsor 
and  the  using  agency,  substantial  use  of 
an  airport  by  goveminent  aircraft  will  be 
considered  to  exist  when  operations  of 
such  aircraft  are  in  excess  of  those 
which,  in  the  opinion  of  the  Secretary, 
would  unduly  interfere  with  use  of  the 
landing  areas  by  other  authorized 
aircraft,  or  during  any  calendar  month 
that— 

a.  Five  (5)  or  more  government  aircraft 
are  regularly  based  at  the  airport  or  on 
land  adjacent  thereto;  or 

b.  The  total  number  of  movements 
(counting  each  landing  as  a  movement] 
of  government  aircraft  is  300  or  more,  or 
the  gross  accumulative  weight  of 
government  aircraft  using  the  airport 
(the  total  movements  of  government 
aircraft  multiplied  by  gross  weights  of 
such  aircraft)  is  in  excess  of  five  million 
pounds. 

28.  Land  for  Federal  Facilities.  It  will 
furnish  without  cost  to  the  Federal 
Government  for  use  in  connection  with 
any  air  traffic  control  or  air  navigation 
activities,  or  weather-reporting  and 
communication  activities  related  to  air 
traffic  control,  any  areas  of  land  or 
water,  or  estate  therein,  or  rights  in 
buildings  of  the  sponsor  as  the  Secretarj- 
considers  necessary  or  desirable  for 
construction,  operation,  and 
maintenance  at  Federal  expense  of 
space  or  facilities  for  such  purposes. 
Such  areas  or  any  portion  thereof  will 
be  made  available  as  provided  herein 
within  four  months  after  receipt  of  a 
written  request  from  the  Secretary. 

29.  Airport  Layout  Plan.  It  will  keep 
up  to  date  at  all  times  an  airport  layout 
plan  of  the  airport  showing  (1) 
boundaries  of  the  airport  and  all 
proposed  additions  thereto,  together 
with  the  boundaries  of  all  offsite  areas 
owned  or  controlled  by  the  sponsor  for 
airport  purposes  and  proposed  additions 
thereto;  (2)  the  location  and  nature  of  all 
existing  and  proposed  airport  facilities 
and  structures  (such  as  runways, 
taxiways,  aprons,  terminal  buildings, 
hangars  and  roads],  including  all 
proposed  extensions  and  reductions  of 
existing  airport  facilities;  and  (3)  the 
location  of  all  existing  and  proposed 
nonaviation  areas  and  of  all  existing 
improvements  thereon.  Such  airport 
layout  plan  and  each  amendment, 
revision,  or  modification  thereof,  shall 
be  subject  to  the  approval  of  the 
Secretary  which  approval  shall  be 
evidenced  by  the  signature  of  a  duly 
authorized  representative  of  the 
Secretary  on  the  face  of  the  airport 
layout  plan.  The  sponsor  will  not  make 


or  permit  any  changes  or  &lteratioiu  in 
the  airport  or  in  any  of  its  facilitiea  other 
than  in  conformity  with  the  airport 
layout  plan  as  to  approved  by  the 
Secretary  if  auch  change*  or  alteration* 
might  adversely  affect  the  safety,  utility. 
or  efficiency  of  Ike  airport 

30.  Civil  Rights.  It  will  contply  with 
such  rules  as  are  promulgated  to  aaaure 
that  no  person  shall,  on  ^e  ground*  of 
race,  creed,  color,  national  origin,  sex. 
age,  or  handicap  be  excluded  from 
participating  in  any  activity  conducted 
with  or  benefiting  from  funds  received 
from  this  grant  This  assurance  obligates 
the  sponaor  for  the  period  during  whidi 
Federal  financial  assistance  i*  extended 
to  the  program,  except  where  the 
Federal  financial  assistance  is  to 
provide,  or  i*  in  the  form  of  personal 
property  or  real  property  or  interest 
therein  or  structures  or  improvements 
thereon,  in  which  case  the  assurance 
obligates  the  sponsor  or  any  transferee 
for  the  longer  of  the  following  periods: 
(a)  The  period  during  which  the  property 
is  used  for  «  purpose  for  which  Federal 
financial  assistance  is  extended,  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits  or  (b)  the 
period  during  which  the  sponsor  retains 
ownership  or  possession  of  the  property. 

Part  V — Assurances 

Noise  Program  Implementation  Projects 
Undertaken  By  Non  Airport  Sponsors 

A.  General 

1.  These  assurances  shall  be  complied 
with  in  the  performance  of  grant 
agreements  for  noise  program 
implementation  projects  imdertaken  by 
sponsors  that  are  not  proprietors  of  the 
airport  which  is  the  subject  of  the  noise 
compatibility  program. 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  the  provisions  of  the 
Airport  and  Airway  Improvement  Act  of 
1982  and  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979.  Sponsors  are 
units  of  local  government  in  the  area 
around  the  airport  which  is  the  subject 
of  the  noise  compatibihty  program. 

3.  Upon  acceptance  of  the  grant  offer 
by  the  sponsor,  these  assurances  are 
incorporated  in  and  become  part  of  the 
grant  agreement. 

B.  Duration 

The  terms,  conditions,  and  assurances 
of  the  grant  agreement  shall  remain  in 
full  force  and  effect  throughout  the 
useful  life  of  the  facilities  developed  or 
equipment  acquired  or  throughout  the 
useful  life  of  the  items  installed  within  a 
facility  under  this  project,  but  in  any 
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event  not  to  exceed  twenty  (20)  years 
from  the  date  of  acceptance  of  a  grant 
offer  of  Federal  funds  for  the  project. 
However,  there  shall  be  no  time  limit  on 
the  duration  of  the  terms,  conditions, 
and  assurances  with  respect  to  real 
property  acquired  with  Federal  funds. 
Futhermore,  the  duration  of  the  Civil 
Rights  assurance  shall  be  as  specified  in 
the  assurance. 

C.  Sponsor  Certification 

The  sponsor  hereby  assures  and 
certifies,  with  respect  to  this  grant  that: 

1.  General  Federal  Requirements.  It 
will  comply  with  all  applicable  Federal 
laws,  regulations,  executive  orders, 
policies,  guidelines  and  requirements  as 
they  relate  to  the  application. 
acceptance  and  use  of  Federal  funds  for 
this  project  including  but  not  limited  to 
the  following: 

Federal  Legislation 

a.  Federal  Aviation  Act  of  1958 — 49 
U.S.C.  1301.  et  seq. 

b.  Hatch  Act— 15  U.S.C  1501,  et  seq. 

c.  Federal  Fair  Labor  Standards  Act — 
29U.S.C.  201.  efse?. 

d.  Davis-Bacon  Act — 40  U.S.C.  276(a), 
et  seq. 

e.  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970— Titles  II  and  III,  42  U.S.C.  4621- 
4655. 

f  National  Historic  Preservation  Act 
of  1966— Section  106—16  U.S.C.  470(0 

g.  Archeological  and  Historic 
Preservation  Act  of  1961—16  U.S.C.  461, 
et  seq. 

h.  Flood  Disaster  Protection  Act  of 
1973— Section  102(a)— 42  U.S.C.  4001, 
note. 

i.  Rehabilitation  Act  of  1973—29 
U.S.C.  794. 

j.  Civil  Rights  Act  of  1964— Title  VI— 
42  U.S.C.  2000d.  et  seq. 

k.  Aviation  Safety  and  Noise 
Abatement  Act  of  1979.  49  U.S.C.  2101. 
et  seq. 

1.  Age  Discrimination  Act  of  197S— 42 
U.S.C.  6101,  erse<7. 

m.  Architectural  Barriers  Act  of 
196ft-42  U.S.C.  4151,  et  seq. 

n.  Airport  and  Airway  Improvement 
Act  of  1982 — 49  U.S.C.  2201.  et  seq. 

0.  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978— Section  403 — 42  U.S.C. 
8373. 

p.  Contract  Work  Hours  and  Safety  • 
Standards  Act— 40  U.S.C.  327.  et  seq. 

q.  Copeland  Kickback  Act— 18  U.S.C. 
874. 

r.  National  Environmental  Policy  Act 
of  1969-^2  U.S.C.  4321,  et  seq. 

s.  Endangered  Species  Act— 16  U.S.C. 
668(a).  et  seq. 


Executive  Orders 

Executive  Order  12372. 
Intergovemme.ntal  Review  of  Federal 
Programs. 

Federal  Regulations 

a.  49  CFR  Part  21— Nondiscrimination 
in  Federally-Assisted  Programs  of  the 
Department  of  Transportation — 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  ofl9fi4. 

b.  49  CFR  Part  23— Participation  by 
Minority  Business  Enterprise  in 
Depart.Tient  of  Transportation  Programs. 

c.  49  CFR  Part  25— Relocation 
Assistance  and  Land  Acquisition  for 
Federal  and  Federally  Assisted 
Programs. 

d.  29  CFR  Part  1— Procedures  for 
Predetermination  of  Wage  Rates. 

e.  29  CFR  Part  3 — Contractors  or 
Subcontractors  on  Public  Buildings  or 
Public  Works  Financed  in  Whole  or  Part 
by  Loans  or  Grants  from  U.S. 

I  29  CFR  Part  5— Labor  Standards 
Provisions  Applicable  to  Contracts 
Covering  Federally  Financed  and 
Assisted  Construction. 

g.  49  CFR  Part  27— Non- 
Discrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance, 

h.  41  CFR  Part  60— Office  of  Federal 
Contract  Compliance  Programs,  Equal 
Employment  Opportunity,  Department 
of  Labor  (Federal  and  Federally-assisted 
Contracting  Requirements). 

i.  14  CFR  Part  150— Airport  Noise 
Compatibility  Planning. 

j.  Reserved. 

Office  of  Management  and  Budget 
Circulars 

a.  A-87 — Cost  Principles  Applicable 
to  Grants  and  Contracts  with  State  and 
Local  Governments. 

b.  A-102 — Uniform  Requirements  for 
Assistance  to  State  and  Local 
Governments. 

Specific  assurances  required  to  be 
included  in  grant  agreements  by  any  of 
the  above  laws,  regulations,  or  circulars 
are  incorporated  by  reference  in  the 
grant  agreement. 

2.  Responsibility  and  Authority  of  the 
Sponsor.  It  has  legal  authority  to  apply 
for  the  grant,  and  to  finance  and  carry 
out  the  proposed  project:  that  a 
resolution,  motion  or  similar  action  has 
been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing 
body,  authorizing  the  filing  of  the 
application,  including  all  understandings 
and  assurances  contained  therein,  and 
directing  and  authorizing  the  person 
identified  as  the  official  represeitative 
of  the  applicant  to  act  in  connection  . 


with  the  application  and  to  provide  such 
additional  information  as  may  be 
required. 

3.  Sponsor  Fund  Availability,  a.  It  has 
sufficient  funds  available  for  that 
portion  of  the  project  costs  which  are 
not  to  be  paid  by  the  United  States. 

b.  It  has  sufficient  funds  available  to 
assure  operation  and  maintenance  of 
items  funded  under  the  grant  agreement 
which  it  will  own  or  control. 

4.  Good  Title.  For  projects  to  be 
carried  out  on  the  property  of  the 
sponsor,  it  holds  good  title  satisfactory 
to  the  Secretary  to  that  portion  of  the 
property  upon  which  Federal  funds  will 
be  expended  or  will  give  assurance  to 
the  Secretary  that  good  title  will  be 
obtained. 

5.  Preserving  Rights  and  Powers,  a.  It 
will  not  enter  into  any  transaction,  or 
change  thereto,  or  take  or  permit  any 
action  which  would  operate  to  deprive  it 
of  any  of  the  rights  and  powers 
necessary  to  perform  any  or  all  of  the 
terms,  conditions,  and  assurances  in  the 
grant  agreement  without  the  written 
approval  of  the  Secretary,  and  will  act 
to  acquire,  extinguish,  or  modify  any 
outstanding  rights  or  claims  of  right  of 
others  which  would  interfere  with  such 
performance  by  the  sponsor.  This  shall 
be  done  in  a  manner  acceptable  to  the 
Secretary. 

b.  It  will  not  sell,  lease,  encumber  or 
otherwise  transfer  or  dispose  of  all  or 
any  part  of  its  title  or  other  interests  in 
that  portion  of  the  property  upon  which 
Federal  funds  have  been  expended,  for 
the  duration  of  the  terms,  conditions, 
and  assurances  in  the  grant  agreement 
without  approval  by  the  Secretary.  If  the 
transferee  is  found  by  the  Secretary  to 
be  eligible  under  the  Airport  and 
Airway  Improvement  Act  of  1982  to 
assume  the  obligations  of  the  grant 
agreement  and  to  have  the  power, 
authority,  and  financial  resources  to 
carry  out  all  such  obligations,  the 
sponsor  shall  insert  in  the  contract  or 
document  transferring  or  disposing  of 
the  sponsor's  interest,  and  make  binding 
upon  the  transferee,  all  of  the  terms, 
conditions,  and  assurances  contained  in 
this  grant  agreement. 

c.  For  all  noise  program 
implementation  projects  which  are  to  be 
carried  out  by  another  unit  of  local 
government  or  are  on  property  owned 
by  a  unit  of  local  government  other  than 
the  sponsor,  it  will  enter  into  an 
agreement  with  that  government.  Except 
as  otherwise  specified  by  the  Secretary, 
that  agreement  shall  obligate  that 
government  to  the  same  terms, 
conditions,  and  assurances  that  would 
be  applicable  to  it  if  it  apphed  directly 
to  the  FAA  for  a  grant  to  undertake  the 
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noise  program  implementation  project. 
That  agreement  and  changes  thereto 
must  be  approved  in  advance  by  the 
Secretary. 

d.  For  noise  program  implementation 
projects  to  be  carried  out  on  privately 
owned  property,  it  will  enter  into  an 
agreement  with  the  owner  of  that 
property  which  includes  provisions 
specified  by  the  Secretary. 

6.  Consistency  with  Local  Plans.  The 
project  is  reasonably  consistent  with 
plans  (existing  at  the  time  of  submission 
of  this  application)  of  public  agencies 
that  are  authorized  by  the  State  in 
which  the  project  is  located  to  plan  for 
the  development  of  the  area  surrounding 
the  airport.  For  noise  program 
implementation  projects  to  be  carried 
out  on  property  which  is  not  owmed  by 
the  sponsor  and  which  is  under  the  land 
use  control  or  authority  of  a  public 
agency  other  than  the  sponsor,  the 
sponsor  shall  obtain  from  each  such 
agency  a  written  declaration  that  such 
agency  supports  the  project  and  the 
project  is  reasonably  consistent  with  the 
agency's  plans  regarding  the  property. 

7.  Consideration  of  Local  Interest.  It 
has  given  fair  consideration  to  the 
interest  of  communities  in  or  near  which 
the  project  may  be  located. 

8.  Accounting  System,  Audit,  and 
Recordkeeping  Requirements,  a.  It  shall 
keep  all  project  accounts  and  records 
which  fully  disclose  the  amount  and 
disposition  by  the  recipient  of  the 
proceeds  of  the  grant,  the  total  cost  of 
the  project  in  connection  with  which  the 
grant  is  given  or  used,  and  the  amount 
and  nature  of  that  portion  of  the  cost  of 
the  project  supplied  by  other  sources, 
and  such  other  financial  records 
pertinent  to  the  project.  The  accounts 
and  records  shall  be  kept  in  accordance 
with  an  accounting  system  that  will 
facilitate  an  effective  audit  in 

'accordance  with  the  U.S.  General 
Accounting  Office  publication  entitled 
Guidelines  for  Financial  and 
Compliance  Audits  of  Federally 
Assisted  Programs. 

b.  It  shall  make  available  to  the 
Secretary  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  for  the 
purpose  of  audit  and  examination,  any 
books,  documents,  papers,  and  records 
of  the  recipient  that  are  pertinent  to  the 
grants.  The  Secretary  may  require  that 
an  appropriate  audit  be  conducted  by  a 
recipient.  In  any  case  in  which  an 
independent  audit  is  made  of  the 
accounts  of  a  sponsor  relating  to  the 
disposition  of  the  proceeds  of  a  grant  of 
relating  to  the  project  in  connection  with 
which  the  grant  was  given  or  used,  it 
shall  file  a  certified  copy  dTsuch  audit 
with  the  Comptroller  General  of  the 


United  States  not  later  than  6  months 
following  the  close  of  the  fiscal  year  for 
which  the  audit  was  made. 

9.  Minimum  Wage  Rates.  It  shall 
include,  in  all  contracts  in  excees  of 
$2,000  for  work  on  any  projects  funded 
under  the  grant  agreement  which 
involve  labor,  provisions  establishing 
minimum  rates  of  wages,  to  be 
predetermined  by  the  Secretary  of 
Labor,  in  accordance  with  the  Davis- 
Bacon  Act.  as  amended  (40  U.S.C. 
276a — 276a-5),  which  contractors  shall 
pay  to  skilled  and  unskilled  labor,  and 
such  minimum  rates  shall  be  stated  in 
the  invitation  for  bids  and  shall  be 
included  in  proposals  or  bids  for  the 
work. 

10.  Veterans  Preference.  It  shall 
include,  in  all  contracts  for  work  on  any 
projects  funded  under  the  grant 
agreement  which  involve  labor,  such 
provisions  as  are  necessary'  to  insure 
that,  in  the  employment  of  labor  (except 
in  executive,  administrative,  and 
supervisory  positions),  preference  shall 
be  given  to  veterans  of  the  Vietnam  era 
and  disabled  veterans  as  defined  in 
section  515(c)(1)  and  (2)  of  the  Airport 
and  Airway  Improvement  Act  of  1982. 
However,  this  preference  shall  apply 
only  where  the  individuals  are  available 
and  qualified  to  perform  the  work  to 
which  the  employment  relates. 

11.  Conformity  to  Plans  and 
Specifications,  It  will  execute  the 
project  subject  to  plans,  specifications, 
and  schedules  approved  by  the 
Secretary.  Such  plans,  specifications, 
and  schedules  shall  be  submitted  to  the 
Secretary  prior  to  commencement  of  site 
preparation,  construction,  or  other 
performance  under  this  grant  agreement, 
and.  upon  approval  by  the  Secretary, 
shall  be  incorporated  into  this  grant 
agreement.  Any  modifications  to  the 
appoved  plans.  sp°cification8.  and 
schedules  shall  also  be  subject  to 
approval  by  the  Secretary  and 
incorporation  into  the  grant  agreement. 

12.  Construction  Inspection  and 
Approval.  It  will  provide  and  maintain 
competent  technical  supervision  at  the 
construction  site  throughout  the  project 
to  assure  that  the  work  conforms  with 
the  plans,  specifications,  and  schedules 
approved  by  the  Secretary  for  the 
project.  It  shall  subject  the  construction 
work  on  any  project  contained  in  an 
approved  project  application  to 
inspection  and  approval  by  the 
Secretary  and  such  work  shall  be  in 
accordance  with  regulations  and 
procedures  prescribed  by  the  Secretary. 
Such  regulations  and  procedures  shall 
require  such  cost  and  progress  reporting 
by  the  sponsor  or  sponsors  of  such 
project  as  the  Secretary  shall  deem 
necessary. 


13.  Operation  and  Maintenance.  H 
will  suitably  operate  and  maintain  noise 
program  implementation  items  that  it 
owns  or  controls  upon  whidi  Federal 
funds  have  been  expended. 

14.  Hazard  Prevention.  It  will  protect 
the  aerial  approaches  to  the  airport  by 
preventing  the  estabUshment  or  creation 
of  future  airport  hazards  on  property 
owned  or  controlled  by  it  or  over  which 
it  has  land  use  jurisdication. 

15.  Compatible  Land  Use.  It  will  take 
appropriate  action,  including  tiie 
adoption  of  zoning  laws,  to  the  extent 
reasonable,  to  restrict  the  use  of  land 
adjacent  to  or  in  the  immediate  vicinity 
of  the  airport  to  activities  and  purposes 
compatible  with  normal  airport 
operations,  including  landing  and 
takeoff  of  aircraft.  In  addition,  it  will  not 
cause  or  permit  any  change  in  land  use. 
within  its  jurisdiction,  that  will  reduce 
the  compatibility,  with  respect  to  the 
airport,  of  the  noise  program 
implementation  measures  upon  which 
Federal  funds  have  been  expended. 

16.  Reports  and  Inapections,  It  will 
submit  to  the  Secretary  such  annual  or 
special  financial  and  operations  reports 
as  the  Secretary  may  reasonably 
request.  It  will  also  make  records  and 
documents  relating  to  the  project,  and 
continued  comphance  with  the  terms, 
conditions,  and  assurances  of  the  grant 
agreement  including  deeds,  leases, 
agreements,  regulations,  and  other 
instruments,  available  for  inspection  by 
any  duly  authorized  agent  of  the 
Secretary  upon  reasonable  request. 

17.  Land  for  Federal  Facilities.  It  will 
furnish  without  cost  to  the  Federal 
Government  for  use  in  connection  with 
any  air  traffic  control  or  air  navigation 
activities,  or  weather-reporting  and 
communication  activities  related  to  air 
traffic  control,  any  areas  of  land 
purchased  under  this  grant  agreement  as 
the  Secretary  considers  necessary  or 
desirable  for  construction,  operation  and 
maintenance  at  Federal  expense  of 
space  or  facihties  for  such  purposes. 
Such  areas  or  any  portion  thereof  will 
be  made  available  as  provided  herein 
within  four  months  after  receipt  of  a 
written  request  from  the  Secretary. 

18.  Civil  Rights.  It  will  comply  with 
such  rules  as  are  promulgated  to  assure 
that  no  person  shall,  on  the  grounds  of 
race,  creed,  color,  national  origin,  sex. 
age,  or  handicap  be  excluded  from 
participating  in  any  activity  conducted 
with  or  benefiting  from  funds  received 
from  this  grant.  This  assurance  obligates 
the  sponsor  for  the  period  during  which 
Federal  financial  assistance  is  extended 
to  the  program,  except  where  the 
Federal  financial  assistance  is  to 
provide,  or  is  in  the  form  of  personal 
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property  or  real  property  or  interest 
therein  or  structures  or  improvements 
thereon,  in  which  case  the  assurance 
obhgates  the  sponsor  or  any  transferee 
for  the  longer  of  the  following  periods: 
(a)  The  period  during  which  the  property 
is  used  for  a  purpose  for  which  Federal 
Tmancial  assistance  is  extended,  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits  or  (b)  the 
period  during  which  the  sponsor  retains 
ownership  or  possesson  of  the  property. 

Department  of  Transportation 

Federal  A  viation  Administration 
Grant  Agreement 
Part  1— Offer 
Date  of  Offer 
Airport/Planning  Area 
Project  No. 
Contract  No. 

To: 

(herein  called  the  "Sponsor") 
From:  The  United  States  of  America 

(acting  through  the  Federal  Aviation 

Administration,  herein  called  the 

•TAA") 

WHEREAS,  the  Sponsor  has 
submitted  to  the  FAA  a  Project 
Application  dated  .  for  a 

grant  of  Federal  funds  for  a  project  at  or 
associated  with  the 
Airport/Planning  Ared  which  Project 
Apphcation.  as  approved  by  the  FAA.  is 
hereby  incorporated  herein  and  made  a 
part  hereof;  and 

WHEREAS,  the  FAA  has  approved  a 
project  for  the  Airport  of  Planning  Area 
(herein  called  the  "Project"]  consisting 
of  the  following: 

all  as  more  particularly  described  in  the 
Project  Application. 

NOW  THEREFORE,  pursuant  to  and 
for  the  purpose  of  carrying  out  the 

firovisions  of  the  Airport  and  Airway 
mprovement  Act  of  1982.  herein  called 
the  "Act,"  and/or  the  Aviation  Safety 
and  Noise  Abatement  Act  of  1979.  and 
in  consideration  of  (a)  the  Sponsor's 
adoption  and  ratification  of  the 
representations  and  assurances 
contained  in  said  Project  Application 
and  its  acceptance  of  this  Offer  as 
hereinafter  provided,  and  (b)  the 
benefits  to  accrue  to  the  United  States 
and  the  public  from  the  accomplishment 
of  the  Project  and  compliance  with  the 
assurances  and  conditions  as  herein 
provided,  THE  FEDERAL  AVIATION 
ADMINISTRATION.  FOR  AND  ON 
BEHALF  OF  THE  UNITED  STATES. 
HEREBY  OFFERS  AND  AGREES  to  pay. 
as  the  United  States  share  of  the 
allowable  costs  incurred  in 
accomplishing  the  Project. 


This  Offer  is  made  on  and  subject  to 
the  following  terms  and  conditions: 

Conditions 

1.  The  maximum  Obligation  of  the 
United  States  payable  under  this  offer 
shall  be  S  .  For  the  purposes  of 
any  future  grant  amendments  which 
may  increase  the  foregoing  maximum 
obligation  of  the  United  States  under  the 
provisions  of  section  512(b)  of  the  Act. 
the  following  amounts  are  being 
specified  for  this  purpose: 

S  ,  for  planning 

$  ,  for  land  acquisition 

$  ,  for  airport  development  or 

noise  program  implementation  (other 

than  land  acquisition). 

2.  The  allowable  costs  of  the  project 
shall  not  include  any  costs  determined 
by  the  FAA  to  be  ineligible  for 
consideration  as  to  allowability  under 
the  Act. 

3.  Payment  of  the  United  States  share 
of  the  allowable  project  costs  will  be 
made  pursuant  to  and  in  accordance 
with  the  provisions  of  such  regulations 
and  procedures  as  the  Secretary  shall 
prescribe.  Unless  otherwise  stated  in 
this  grant  agreement,  any  program 
income  earned  by  the  sponsor  during  the 
grant  period  shall  be  deducted  from  the 
total  allowable  project  costs  prior  to 
making  the  final  determination  of  the 
United  States  share.  Final  determination 
of  the  United  States  share  will  be  based 
upon  the  final  audit  of  the  total  amount 
of  allowable  project  costs  and 
settlement  will  be  made  for  any  upward 
or  downward  adjustments  to  the  Federal 
share  of  costs. 

4.  The  sponsor  shall  carry  out  and 
complete  the  Project  without  undue 
delays  and  in  accordance  with  the  terms 
hereof,  and  such  regulations  and 
procedures  as  the  Secretary  shall 
prescribe,  and  agrees  to  comply  with  the 
assurance  which  were  made  part  of  the 
project  applications. 

5.  The  FAA  reserves  the  right  to 
amend  or  withdraw  this  offer  at  any 
time  prior  to  its  acceptance  by  the 
sponsor. 

6.  This  offer  shall  expire  and  the 
United  States  shall  not  be  obligated  to 
pay  any  part  of  the  costs  of  the  project 
unless  this  offer  has  been  accepted  by 

the  sponsor  on  or  before or 

such  subsequent  date  as  may  be 
prescribed  in  writing  by  the  FAA. 

7.  The  sponsor  shall  take  all  steps, 
including  litigation  if  necessary,  to 
recover  Federal  funds  spent 
fraudulently,  wastefully,  or  in  violation 
of  Federal  antitrust  statutes,  or  misused 
in  any  other  manner  in  any  project  upon 
which  Federal  funds  have  been 
expended.  For  the  purposes  of  this  grant 


agreement,  the  term  "Federal  funds" 
means  funds  however  used  or  disbursed 
by  the  sponsor  that  were  originally  paid 
pursuant  to  this  or  any  other  Federal 
grant  agreement.  It  shall  obtain  the 
approval  of  the  Secretary  as  to  any 
determination  of  the  amount  of  the 
Federal  share  of  such  funds.  It  shall 
return  the  recovered  Federal  share, 
including  funds  recovered  by  settlement, 
or  der  or  judgment,  to  the  Secretary.  It 
shall  furnish  to  the  Secretary,  upon 
request,  all  documents  and  records 
pertaining  to  the  determination  of  the 
amont  of  the  Federal  share  or  to  any 
settlement,  litigation,  negotiation,  or 
other  efforts  taken  to  recover  such 
funds.  All  settlements  or  other  final 
positions  of  the  sponsor,  in  court  or 
otherwise,  involving  the  recovery  of 
such  Federal  share  shall  be  approved  in 
advjnce  by  the  Secretary. 

8.  The  United  States  shall  not  be 
responsible  or  liable  for  damage  to 
property  or  injury  to  persons  which  may 
arise  from,  or  be  incident  to.  compliance 
with  this  grant  agreement,  and  the 
sponsor  shall  hold  the  United  States    ** 
harmless  from  all  claims  arising  from,  or 
related  to.  completion  of  the  project  or 
the  sponsor's  continuing  compliance 
with  the  terms,  conditions,  and 
assurances  in  this  grant  agreement. 

The  Sponsor's  acceptance  of  this 
Offer  and  ratification  and  adopting  of 
the  Project  Application  incorporated 
herein  shall  be  evidenced  by  execution 
of  this  instrument  by  the  Sponsor,  as 
hereinafter  provided,  and  this  Offer  and 
Acceptance  shall  comprise  a  Grant 
Agreement,  as  provided  by  the  act, 
constituting  the  contractual  obligations 
and  rights  of  the  United  States  and  the 
Sponsor  with  respect  to  the 
accomplishment  of  the  P*roject  and 
compliance  with  the  assurances  and 
conditions  as  provided  herein.  Such 
Grant  Agreement  shall  become  effective 
upon  the  Sponsor's  acceptance  of  this 
Offer. 

UNITED  STATES  OF  AMERICA 

FEDERAL  AVL\TION 
ADMINISTRATION 

(Name) _ 

(Title) 


Part  II — Acceptance 

The  Sponsor  does  hereby  ratify  and 
adopt  all  assurances,  statements, 
representations,  warranties,  covenants, 
and  agreements  contained  in  the  Project 
Application  and  incorporated  materials 
referred  to  in  the  foregoing  Offer  and 
does  hereby  accept  this  Offer  and  by 
such  acceptance  agrees  to  comply  with 
all  of  the  terms  and  conditions  in  this 
Offer  and  in  the  Project  Application. 
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Executed  this 


day  of 


19 


(.Name  of  Sponsor] 
(SEAL) 


By   

(Sponsor's  Designated  Official 
Representative) 

Title    

Attest:    — 

Title: 


Certificate  of  Sponsor's  Attorney 

I.  ,  acting  as  Attorney  for 

the  Sponsor  do  hereby  certify: 

That  in  my  opinion  the  Sponsor  is 
empowered  to  enter  into  the  foregoing 
Grant  agreement  under  the  laws  of  the 

State  of .  Further,  I  have 

examined  the  foregoing  Grant 
Agreement  and  the  actions  taken  by 
said  Sponsor  relating  thereto,  and  find 
that  the  acceptance  thereof  by  said 
Sponsor  and  Sponsor's  official 
representative  has  been  duly  authorized 
and  that  the  execution  thereof  is  in  all 
respects  due  and  proper  and  in 
accordance  with  the  laws  of  the  said 
State  and  the  Act.  In  addition,  for  grants 
involving  projects  to  be  carried  out  on 
property  not  owned  by  the  Sponsor, 
there  are  no  legal  impediments  that  will 
prevent  full  performance  by  the 
Sponsor.  Further,  it  is  my  opinion  that 
the  said  Grant  Agreement  constitutes  a 
legal  and  binding  obligation  of  the 
Sponsor  in  accordance  with  the  terms 
thereof. 


Dated  at - 
of 


19 


this day 


Signature  of  Sponsor's  Attorney 

(FR  Doc  S4-2»tae  filed  »-6-S«.  8:46  ami 
BILUNG  CODE  M10-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Logan  County,  KY 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 

summary:  The  FHWA,  in  cooperation 
with  the  Kentucky  Transportation 
Cabinet,  intends  to  prepare  an  EIS  for  a 
.proposed  highway  project  bypassing  the 
city  of  Russellville.  Kentucky.  The 
proposed  alternatives  under 
consideration  at  this  time  consists  of 
four  (4)  major  corridors  which  include 
various  design  schemes,  as  well  as  the 
"do-nothing"  alternative.  The  alternate 
corridors  are  essentially  construction  on 
new  alignments,  except  for  two 


locations,  where  a  small  portion  of  an 
existing  county  road  and  a  city  street 
would  be  utilized. 

The  alternate  corridors  presently 
being  considered  encircle  the  northern 
half  of  Russellville  from  US  68  on  the 
west  to  US  68  on  the  east.  The 
alternatives  vary  from  four  (4)  to  six  (6) 
miles  in  length.  The  roadway  will  be 
two-lane  with  twenty-four  foot 
pavement  and  twelve  foot  shoulders. 
The  facility  is  designed  for  a  50  mph 
speed  with  partial  control  of  access.  The 
proposed  action  will  relieve  congestion 
on  downtown  streets  and  supply 
industry  on  the  north  side  of  the  city 
with  better  connections  to  the  existing 
highway  network. 

Proposed  Scoping  Process 

An  early  public  information  meeting 
was  held  on  March  8, 1984.  in  the  area  of 
the  proposed  project.  The  input  received 
at  that  meeting  is  under  consideration, 
at  this  point.  An  opportunity  for  a  formal 
location/design  public  hearing  will  be 
advertised  and  held,  as  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  E.  Johnson.  Division 
Administrator,  FHWA.  P.O.  Box  536. 
Frankfort,  Kentucky  40602,  Phone  (502) 
227-7321.  FTS  352-5468.  To  ensure  that  a 
full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  impacts  are  identified, 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  should  be  directed  to  the 
above  person. 

Issued  on:  August  27.  1984. 
Robert  E.  Johnaon, 

Division  Administrator.  Frani(fort,  Kentucky. 

[FR  Doc  84-23558  Filed  9-5-84  84S  &m| 
NLLINO  CODE  4810-22-M 


Federal  Aviation  Administration 

Advisory  Circular  on  Substantiating 
Flow  Rates  and  Pressures  In  Fuel 
Systems  of  Small  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Draft  Advisory  Circular  (AC) 
Availability  and  Request  for  Comments. 

summary:  This  proposed  draft  AC 
provides  an  acceptable  method  of 
conducting  fuel  flow  tests  with  small 
airplanes,  as  required  by  FAR  23.955. 
DATE  Commenters  must  identify  File 
AC  23.955-X;  Subject:  Substantiating 
Flow  Rates  and  Pressures  in  Fuel 
Systems  of  Small  Airplanes,  and 


comments  must  be  received  on  or  before 
November  6, 1984. 
ADDRESS:  Send  all  comments  on  the 
proposed  draft  AC  to:  Federal  Aviation 
Administration.  ATTN:  Regulations  and 
Policy  Office  (ACE-110).  601  East  12th 
Street  Kansas  City.  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  Yotter.  Aerospace  Engineer, 
Regulations  and  Policy  Office  (ACE^ 
110),  Aircraft  Certification  Division. 
Federal  Aviation  Administration.  601 
East  12th  Street,  Kansas  Cit>',  Missouri 
64106;  Commercial  Telephone  (816)  374- 
6941,  or  FTS  756-6941. 
SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this 
proposed  draft  AC  by  writing  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Division,  Regulations  and 
Policy  Office  (ACE-110),  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

Comments  Invited 

Interested  parties  are  invited  to 
submit  comments  on  the  proposed  draft 
AC.  The  proposed  draft  AC  and 
comments  received  may  be  inspected  at 
the  offices  of  the  Regulabons  and  Policy 
Office  (ACE-110).  Room  1656.  Federal 
Office  Building.  601  East  12th  Street. 
Kansas  City,  Missouri,  between  the 
hours  of  7:30  a.m.  and  4:00  p.m.  on 
weekdays,  except  Federal  holidays. 

Background 

Section  23.955  requires  that  fuel  flow 
rates  and  pressures  be  estabhshed  to 
assure  satisfactory  engine  operation 
during  the  original  type  certification 
program.  At  some  later  time,  owners 
may  petition  to  modify  their  airplanes  in 
such  a  way  as  to  have  a  major  effect  on 
the  originally  approved  fuel  system.  This 
normally  requires  reconducting  the  fuel 
flow  tests  in  order  to  substantiate 
continued  comphance  of  the  fuel  system 
with  applicable  requirements.  Fuels  of 
the  physical  properties  and  octane 
rating  to  be  used  in  ser\ice  should  flow 
at  not  less  than  the  rate  specified  by 
regulations  and  at  the  pressure 
established  in  accordance  with  Section 
33.7.  Test  conditions,  such  as  critical 
airplane  attitude  and  when  pertinent  the 
pressure  differential  between  the  fuel 
tank  vent  airspace  and  carburetor  float 
bowl  airspace,  are  equally  important  to 
the  demonstration. 

Issued  in  Kansas  City.  Missouri,  on  August 
24,1984. 

Barry  D.  Clament*, 
Manager,  Aircraft  Certification  Division. 

[FR  Doc  84-28485.  Filed  8-6-84:  8:46  an] 
HLUNO  CODE  4810- IS-M 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  9:30  AM  (Eastern 
Time),  Tuesday,  September  11, 1984. 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  20Q-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street  NW., 
Washington,  D.C.  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes. 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Freedom  of  Information  Act  Appeal  No. 
84-06-FOIA-lOl-MK,  concerning  a  request 
for  an  investigator's  report  from  a  dosed 
ADEA  charge  file. 

4.  Freedom  of  Information  Act  Appeal  No. 
84-6-FOIA-77-DA,  concerning  a  request  for 
documents  from  an  ADEA  file. 

5.  Freedom  of  Information  Act  Appeal  No. 
84-6-FOLA-154-CL  concerning  a  re<}ue8t  for 
information  from  a  dosed  ADEA  file. 

8.  Freedom  of  Information  Act  Appeal  No. 
84-06-FOIA-56-DT,  concerning  a  request  for 
access  to  a  dosed  ADEA  file. 

7.  Issuance  of  Opinion  Letter  Concerning 
Disdosure  of  Settlement  Agreements  to 
Charging  Parties. 

8.  Proposed  Semiannual  Regulatory 
Agenda. 

9.  Proposed  EEO  Management  Directive 
707-Revi8ing  and  Updating  the  Statistical 
Bases  to  be  Used  by  Federal  Agencies  in 
Making  Determinations  of 
Underrepresentation  for  Affirmative  Action 
Planning  Purposes. 

Closed 

1.  Litigation  Authorization;  General 
Counsel  Recommendations. 


Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer  at  (202)  634-6748. 

Dated:  September  4,  1984. 
Cynthia  C.  Matthews, 
Executive  Officer. 

This  Notice  Issued  September  4, 1984. 

|FR  Doc  84-23704  Filed  a  4  64;  MO  pmj 
BlUiNG  COOC  e7IO-0»~H 

i-  I 

FARM  CREOrr  ADMINISTRATION 

Federal  Farm  Credit  Board;  Meeting 
action:  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
forthcoming  regular  meeting  of  the 
Federal  Farm  Credit  Board  scheduled  to 
be  held  on  the  first  Monday  of  October 
1984,  as  specified  in  12  CFR  604.325(a). 

DATE  AND  TIMES:  The  regular  meeting  of 
the  Federal  Farm  Credit  Board  is 
scheduled  to  be  held  on  October  1,  1984, 
8:30  a.m.  to  4:30  p.m.;  October  2, 1984. 
8:30  a.m.  to  4:30  p.m.;  and  October  3. 
1984,  8:30  a.m.  to  12:00  noon. 

ADDRESS:  Farm  Credit  Administration, 
Federal  Board  Room,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Federal  Farm  Credit 
Board  will  be  open  to  the  public  (limited 
space  available),  and  parts  of  the 
meeting  will  be  closed  to  the  pubhc.  The 
matters  to  be  considered  at  the  meeting 
are: 

Portions  Open  to  the  Public 

Board  Member  Reports 

Governor's  Report 

Economic  Report 

Legislative  Report 

F^posed  Regulations — Revisions  to 
Conflict  of  Interest  Regulations 

Draft  Pobcy  Statement  on  Farm  Credit 
System  Directors 

Other  Subjects  to  be  Determined 
Portions  Closed  to  the  Public: 

Executive  S€ision(s) 

FCA  Supervisory  Reports 


Any  request  for  information  about  the 
meeting  should  be  directed  to  Kenneth  J. 
Auberger,  Secretary  to  the  Federal  Farm 
Credit  Board,  at  1501  Farm  Credit  Drive. 
McLean.  VA  22102-5090,  telephone  (703) 
883-4010. 

Dated:  September  7. 1964. 
Donald  E.  Wilkinson. 

Governor. 

|FR  Doc.  84-23086  Filed  0  4  84.  2:38  pm) 
BILUNQ  CODE  67W-01-H 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Piu-suanl  to  the  provisions  of  Ae 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Friday,  August  31. 1984. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  recommendaticHis  with 
respect  to  administrative  enforcement 
proceedings  against  insured  banks 
(names  and  locations  of  banks 
authorized  to  be  exempt  from  disclosure 
pursuant  to  subsections  (c)(6),  {c)(8).  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(6), 
{c)(8).  and  (c)(9KA)(ii))). 

At  that  same  meeting,  the  Board  also 
considered  the  application  of  The  Dollar 
Savings  Bank.  Pittsburgh.  Pennsylvania, 
for  consent  to  convert  into  a  non-FDIC- 
insured  institution. 

In  calling  the  meeting.  &e  Board 
determined,  on  motion  of  Chainnon 
William  M.  Issac.  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  C.T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earUer  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  obsenration: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6),  (c)(8).  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(6), 
(c)(8),  and  (c)(9){A)(ii)). 

Dated:  August  31,  1984. 
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Federal  Deposit  Insurance  Corporation. 

Alan  I  Kaplan, 

Deputy  Executive  Secretary. 

|FR  Doc  84-23697  Filed  B-t-84,  2:3«  pm) 
BHJJNQ  CODE  <714-01-4I 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:33  p.m.  on  Friday.  August  31,  1984, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Bank  of  the  Northwest,  Eugene,  Oregon, 
which  was  closed  by  the  Superintendent 
of  Banks  for  the  State  of  Oregon  on 
Friday,  August  31, 1984;  (2)  accept  the 
bid  for  the  transaction  submitted  by 
First  Interstate  Bank  of  Oregon,  National 
Association,  Portland.  Oregon;  and  (3) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to  effect 
the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier      ' 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  pursuant  to 
subsections  (c)(8),  (c)(9)(A)(Ji),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  September  4, 1984. 
Federal  Deposit  Insurance  Corporation 
Hoyle  L  Robinson, 
Executive  Secretary 

|FR  Doc  84-n72S  Filed  »-*-84  ZM  pm) 
BILUNQ  CODE  8714-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  September  11, 
1984. 

place:  1325  K  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Comptiance 
Litigation.  Audits.  Personnel. 

•  •  a  «  * 

DATE  AND  TIME:  Thursday.  September  13, 
1984. 

place:  1325  K  Street,  NW..  W^ashington. 
D.C.  (Fifth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  Primary  Matching  Funds 
Draft  Advisory  Opinion  «1983-4fi  (Partial 

Reconsideration] 
Robert  S.  Lemle.  Associate  GC. 

Cablevision  Systems  Corp 
Draft  Advisory  Opinion  #1984-39 

Mike  Synar.  Member  of  Congress 
Draft  Advisory  Opinion  « 1984-43 
Edgar  Vanneman.  jr..  on  behalf  of 

Congressman  )im  Jones  of  Oklahoma 
Finance  Committee  Report 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 

202-523-^1065. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FK  Doc  84-23-31  Filed  »-4-84  3:41  pm| 
BILUNQ  CODE  a715-01-M 
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FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  date:  2:30  p.m.,  Thursday, 

September  13.  1984. 

PLACE:  Board  Room,  6th  Floor.  1700  G 

St.,  N'W.,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ms.  Gravlee  (202-377- 
6677). 

MATTERS  TO  BE  CONSIDERED: 

Settlement  of  Insurance.  Appeal  Procedure 

Priorities  in  Receiverships 

].  ].  Rnn, 

Secretary 

No.  95,  September  4.  1984 

|FR  Doc  84-2308!  Filed  9-4-«4  2.39  pm] 
BILUNQ  CODE  S73(M>1-M 


rCOERAL  RESEItVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 
September  10, 1984. 

PLACE:  Marriner  S,  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC.  20551. 
STATUS:  Closed. 

matters  to  be  CONSIDERED: 

1.  Proposed  conceptual  design  and  target 
budget  preparation  for  the  Charlotte  Branch 
of  the  Federal  Reserve  Bank  of  Richmond. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  mvolving  individual  Federal 
Reserve  System  employees. 

3  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  August  31. 1964. 
)an)ea  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc  84-23611  Filed  8-31-84  5«  pm] 
BILUNQ  CODE  C310-01-M 
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INTERNATIONAL  TRADE  COMMISSION 

lusrrc  SE-e4-42i  , 

TIME  AND  DATE:  3:30  p.m.,  Wednesday. 
September  12. 1984. 

PLACE:  Room  117,  701  E  Street,  NW.. 
Washington,  DC.  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  compiaints.  if  necessary. 

5.  Investigation  731-TA-2Cn  |Preliminary| 
(Egg  Filler  Flats  from  Canada) — bnefing  and 
vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary.  (202)  523-0161. 

|FR  Doc  84-Z3Sei  Filed  8-31-84  4.26  pm) 
BILUNQ  CODE  TDXMO-M 
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Public  Administrative  Procedures; 
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Lands;  Correction  of  Conveyancing 
Documents;  Final  Rulemaking 


■i 


35296 


Federal  Register  /  Vol.  49.  No.  174  /  Thursday.  September  6. 1984  /  Rules  and  Regulations 


DEPARTMEMT  OF  THE  IHTERIOR 
Bureau  of  Land  Management 
43  CFR  Parta  1820  and  1860 
(Cireuiw  Na  2SS2) 

PuMe  Adminiatrative  Procedurea; 
RecordaMe  Dtedaimera  of  Intereat  In 
Landa;  Correction  of  Conveyancing 
Documenta 

AQCNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rulemaking. 


SOaniAHY:  The  Secretary  of  the  Interior 
is  authorized  by  section  315  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  to  issue  a  document  of 
disclaimer  of  interest  or  interests  in  any 
lands  in  a  form  suitable  for  recordation 
where  the  disclaimer  will  help  remove  a 
cloud  on  the  title  of  such  lands.  The 
Secretary  also  is  authorized  by  section 
318  of  that  Act  to  correct  patents  or 
documents  of  conveyance  where 
necessary  to  eliminate  errors.  This  final 
rulemaking  sets  forth  the  procedures  for 
carrying  out  these  authority. 
EFFECnvi  date:  October  9. 1984. 
AOORESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (320),  Bureau 
of  Land  Management.  1800  C  Street. 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Etchart.  (202)  34a-8693;  or 
Robert  C.  Bruce,  (202)  343-8735 
aUPPLEMENTARY  INFORINATION:  A 

proposed  rulemaking  providing  the 
procedures  for  implementing  the 
Secretary  of  the  Interior's  authority  to 
issue  documents  of  disclaimers  and  to 
correct  patents  and  other  conveyance 
documents  was  published  in  the  Federal 
Register  on  May  3, 1982  (47  FR  10960). 
Comments  were  invited  for  a  60-day 
period  ending  on  July  2. 1982.  During  the 
comment  period,  ten  comments  were 
received;  five  from  corporations, 
including  Alaska  Native  Corporations; 
two  from  attorneys;  and  three  from 
Federal  agencies.  The  comments 
commended  the  Department  of  the 
Interior  for  setting  up  the  procedures 
contained  in  the  proposed  rulemaking, 
but  recommended  a  number  of  changes 
that  they  hoped  would  be  included  in 
the  final  rulemaking.  One  provision  that 
was  objected  to  in  the  comments  was 
the  requirement  for  recovery  of  costs 
connected  with  the  issuance  of 
corrections  of  patents  or  other 
documents  of  conveyance.  The 
comments  argued  that  since  the  Federal 
Government  made  the  error,  the  holder 
of  the  flawed  patent  or  document  of 
conveyance  should  not  bear  the  cost  of 


making  the  correction.  This  comment 
was  considered  and  after  careful 
consideration,  was  accepted.  However, 
the  study  of  this  question  involved  a 
close  examination  of  the  Bureau  of  Land 
Management's  costs  for  initial  handling 
of  applications  for  either  a  disclaimer  or 
a  correction.  Those  studies  showed  that 
the  initial  costs  run  approximately  $100. 
Therefore,  the  fee  that  must  accompany 
such  applications  has  been  raised  to 
$100  by  changes  in  §5  1864.1-2  and 
1865.1-2  of  the  final  rulemaking.  This 
increased  fee  is  in  keeping  with  the 
provisions  of  section  304  of  the  Federal 
Land  Policy  and  Management  Act  that 
authorizes  the  collection  of  reasonable 
costs  with  respect  to  applications 
relating  to  the  public  lands. 

A  couple  of  the  comments  raised 
questions  about  the  language  in  the  final 
paragraph  of  §  1864.0-2,  the  objectives 
section,  and  expressed  the  view  that  the 
language  was  not  clear.  The  language 
has  been  reviewed  and  rewritten  in  the 
final  rulemaking  to  clarify  what  an 
instrument  of  disclaimer  is  intended  to 
be  and  what  it  is  intended  to 
accomplish. 

Section  18d4.0-5(e)  has  been  amended 
by  the  addition  of  the  phrase  "seaward 
boundary  of  the  State  to  bring  it  into 
compliance  with  section  4  of  the 
Submerged  Lands  Act  (43  U.S.C.  1312). 

A  comment  suggested  that  the  term 
"prospective  owner"  in  §  1864.0-5(g)  of 
the  proposed  rulemaking  should  be 
changed  to  expand  and  clarify  those 
instruments  which  can  be  used  to 
acquire  title  and  the  extent  of  the  title 
that  may  be  acquired.  After  careful 
consideration  of  the  comment,  the  final 
mlemaking  deletes  all  reference  to 
prospective  purchaser  in  order  to 
simplify  the  application  process. 

As  a  result  of  a  comment 
recommending  a  clarification  of  the 
phrase  "(A)ny  present  or  prospective 
owner"  in  j  1864.1-1  of  the  proposed 
rulemaking,  the  phrase  has  been 
amended  in  the  final  rulemaking  to  limit 
it  to  "any  present  owner  of  record".  This 
section  has  also  been  clarified  in  the 
final  rulemaking  to  require  a  showing 
that  the  lands  are  no  longer  subject  to  a 
claim  or  potential  claim  of  the  United 
/States. 

Section  1864.1-2{a)  of  the  proposed 
rulemaking  has  been  amended  and 
moved  to  §  1864.1-l(c)  by  the  final 
rulemaking  because  it  is  more 
appropriate  in  its  new  location.  As  a 
result  of  the  movement  of  paragraph  (a), 
the  subsequent  paragraphs  have  been 
renumbered  by  the  final  rulemaking.  In 
addition,  §  ia64.1-3(d)  has  been  added 
by  the  final  rulemaking  to  clarify  the 
differences  between  a  disclaimer  of 
interest  in  regular  lands  and  an 


application  for  omitted  or  possibly 
omitted  lands  under  Part  9180  of  this 
title.  A  new  paragraph  (c)(8)  has  been 
added  to  S  1864.1-2  by  the  final 
rulemaking  allowing  the  authorized 
officer  to  waive  certain  requirements  if 
they  have  been  satisfied  through  prior 
consultation. 

Section  1864.1-2(d)(l)  of  the  proposed 
rulemaking  has  been  rewritten  and 
renumbered  S  1864.1-2(c)(l)  by  the  final 
rulemaking  to  clarify  the  requirements 
for  a  legal  description  of  the  lands  for 
which  a  disclaimer  is  sought. 

Section  1864.1-3  has  been  amended 
by  the  final  rulemaking  to  include  a 
provision  for  denial  of  an  application 
when:  (1)  12  or  more  years  have  elapsed 
since  the  applicant  or  his/her 
predecessor  in  interest  knew  or  should 
have  known  of  such  an  error  (2)  the 
application  pertains  to  water  or  security 
rights;  or  (3)  the  application  pertains  to 
trust  or  Indian  lands. 

A  comment  recommended  that 
§  1864.1-4  of  the  proposed  rulemaking 
be  amended  to  clarify  when  the  Bureau 
of  Land  Management  would  be  required 
to  consult  with  other  Federal  agencies 
on  the  issuance  of  a  disclaimer 
document.  The  comment  pointed  out 
that  the  section  should  make  it  clear 
that  the  Bureau  should  only  consult 
when  it  had  knowledge  that  the 
issuance  of  the  disclaimer  document 
would  directly  affect  another  Federal 
agency.  This  clarification  has  been 
adopted  by  the  final  rulemaking. 

Another  area  of  general  concern  in  the 
comments  on  the  proposed  rulemaking 
was  the  lack  of  a  requirement  that 
adverse  claimants  be  notified  when  a 
decision  to  issue  a  disclaimer  document 
or  a  document  of  correction  has  been 
made.  The  comments  expressed  the 
view  that  those  affected  by  the  decision 
should  be  given  notice  and  an 
opportunity  to  take  whatever  action 
they  deem  appropriate.  In  response  to 
these  comments,  the  final  rulemaking 
contains  changes  to  §  1864.2  which 
makes  it  clear  that  persons  other  than 
the  applicant  will  be  notified  of  the 
decision  of  the  authorized  officer  to 
issue  the  appropriate  document.  In 
connection  with  this  change,  the 
provisions  of  the  appeals  section, 
S  1864.4,  has  been  amended  by  the  final 
rulemaking  to  make  it  clear  that 
claimants  adversely  affected  by  a 
decision  of  the  authorized  officer  can 
appeal  that  decision.  Section  1864.2  of 
the  proposed  rulemaking  has  been 
amended  by  the  final  rulemaking  to 
include  publication  of  the  notice  of 
disclaimer  application  in  a  local 
newspaper. 
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As  the  result  of  a  comment  suggesting 
a  need  to  clarify  S  1864.3  of  the 
proposed  rulemaking  as  it  relates  to  the 
form  of  the  instrument  of  disclaimer  that 
is  issued,  and  in  keeping  with  the 
clarifying  amendment  made  by  the  final 
rulemaking  to  S  1864.0-2,  the  final 
rulemaking  amends  the  language  of 
§  1864.3. 

Section  1864.4  of  the  proposed 
rulemaking  has  been  deleted  by  the  final 
rulemaking  because  its  contents  have 
been  covered  by  §  1864.0-2(b)  of  the 
final  rulemaking.  As  a  result  of  this 
deletion,  §  1864.5  has  been  renumbered 
S  1884.4  by  the  final  rulemaking. 

Section  1865.1-3  of  the  proposed 
rulemaking  has  been  totally  revised  by 
the  final  rulemaking.  This  revision  was 
necessitated  by  the  deletion  of  the 
requirement  for  cost  reimbursement  for 
the  issuance  of  correction  documents,  a 
change  that  was  discussed  earlier  in  this 
preamble. 

Finally,  the  Alaska  Native 
Corporations  that  commented  on  the 
proposed  rulemaking  were  concerned 
that  language  was  needed  in  the  final 
rulemaking  to  make  it  dear  that 
corrections  could  be  made  to  the  interim 
conveyances  that  are  being  issued  under 
the  provisions  of  the  Alaska  Native 
Claims  Settlement  Act  until  such  lime  as 
work  is  completed  and  patents  can  be 
issued.  After  careful  study,  this 
suggestion  has  been  adopted  in  the  final 
rulemaking  by  adding  a  new  term 
"conveyances  documents"  to  the 
S  1865.0-5,  definitions.  The  new 
definition  makes  it  clear  that  interim 
conveyances  issued  under  the 
provisions  of  the  Alaska  Native  Claims 
Settlement  Act  and  approvals  and 
tentative  approvals  issued  to  the  State 
of  Alaska  under  the  Alaska  Statehood 
Act  are,  for  the  purposes  of  this  subpart, 
considered  conveyance  documents  that 
can  be  corrected  by  the  Bureau  of  Land 
Management.  This  final  rulemaking  will 
also  permit  a  correction  if  an  error  is 
discovered  in  a  final  patent  issued  under 
the  provisions  of  the  Alaska  Native 
Claims  Settlement  Act  or  Alaska 
Statehood  Act. 

Editorial  and  grammatical  corrections 
as  needed  have  been  made. 

The  principal  author  of  this  final 
rulemaking  is  Henry  B.  Beauchamp. 
Division  of  Lands,  Bureau  of  Land 
Management,  assisted  by  the  staff  of  the 
Office  of  Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
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entities  under  the  Regulatory  Flexibility 
Act  (5  U5.C.  601  et  seq.). 

The  information  collection 
requirements  contained  in  43  CFR 
Subparts  1884  and  1865  do  not  require 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507 
because  there  are  fewer  than  10 
respondents  annually. 

List  of  Subjects 

43  CFR  Part  1820 

Administrative  practice  and 
procedure,  Alaska,  Archives  and 
records,  Public  lands. 

43  CFR  Part  1860 

Administrative  practice  and 
procedure,  Public  lands. 

Under  the  authority  of  sections  315 
and  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1745, 
1746),  Part  1860.  Group  1800,  Subchapter 
B,  Chapter  11  of  Title  43  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Dated:  August  16, 1984. 
Carrey  E.  Camjtliera, 

Assistant  Secretary  of  the  Interior. 

* 

PART  1860— {AMENDED] 

1.  Part  1860  iS  amended  by: 

A.  Revising  the  title  to  read: 

"PART  1880— CONVEYANCES, 
DISCLAIMERS  AND  CORRECTION 
DOCUMENTS' 

B.  Adding  a  new  Subpart  1864  to  read; 

Subpart  1864— Recordat>«e  Dt»ciaim«r*  of 
Interest  In  Land 

Sec 

1864.0-1     Purpose. 
1864.0-2    Objectives. 
1864.0-3    Authority. 
1864.0-5    Definitions 

1864.1  Apptication  for  issuance  of  a         — 
docunient  of  disclaimer. 

1864.1-1    Filing  of  application. 
1884.1-2    Form  of  application. 
1864  1-3    Action  on  application. 
1864.1-4    Consultation  with  other  Federal 
agencies. 

1864.2  Decision  on  application. 

1864.3  Issuance  of  document  of  disclaimer. 
18644    Appeals 

Sut>pai1 1864— Recordable  Disclaimers 
of  Interest  In  Land 

§  1864.0-1     Purpose. 

The  Secretary  of  the  Interior  has  been 
granted  discretionarj-  authority  by 
section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1745)  to  issue  recordable  disclaimers  of 
interests  in  lands.  In  general,  a 
disclaimer  may  be  issued  if  the 
disclaimer  will  help  remove  a  cloud  on 


the  title  to  lands  and  there  n  a 
determination  tliat  such  lands  are  not 
lands  of  the  United  States  or  that  the 
United  States  does  not  hold  a  valid 
interest  in  the  lands.  These  regulations 
implement  this  statutory  authority  of  the 
Secretary. 

§1864.0-2    Oliiectivss. 

(a)  The  objective  of  the  disclaimer  is 
to  ehminate  the  necessity  for  court 
action  or  private  legislation  in  those 
instances  where  the  United  States 
asserts  no  ownership  or  record  interest 
based  upon  a  determination  by  the 
Secretary  of  the  Interior  that  there  is  a 
cloud  on  the  title  to  the  lands, 
attributable  to  the  United  State*,  and 
that; 

(1)  A  record  interest  of  the  United 
States  in  lands  has  terminated  by 
operation  of  law  or  is  otherwise  invalid; 
or 

(2)  The  lands  lying  between  the 
meander  line  shown  on  a  plat  of  sur\'ey 
approved  by  the  Bureau  of  Land 
Management  or  its  predecessors  and  the 
actual  shoreline  of  a  body  of  water  are 
not  lands  of  the  United  States;  or 

(3)  Accreted,  relicted.  or  avUsed 
lands  are  not  lands  of  the  United  States. 

(b)  A  disclaimer  has  the  same  effect 
as  a  quitclaim  deed  in  that  it  operates  to 
estop  the  United  States  from  asserting  a 
claim  to  an  interest  in  or  the  ownership 
of  lands  that  are  being  disclaimed. 
However,  a  disclaimer  does  not  grant, 
convey,  transfer,  remise,  quitclaim, 
release  or  renounce  any  title  or  interest 
in  lands,  nor  does  it  operate  to  release 
or  discharge  any  tax,  judgement  or  other 
lien,  or  any  other  mortgage,  deed  or  trust 
or  other  security  interest  in  lands  that 
are  held  by  or  for  the  benefit  of  the 
United  States  or  any  instrumentality  of 
the  United  States. 

(c)  The  regulations  in  this  subpart  do 
not  apply  to  any  disclaimer,  release, 
quitclaim  or  other  similar  instrument  or 
declaration,  that  may  be  issued  pursuant 
to  any  provision  of  law  other  than 
section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.s!c. 
1745). 

§  1864.0-3    Authortty. 

Section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1745),  authorizes  the  Secretary  of  the 
Interior  to  issue  a  recordable  disclaimer, 
where  the  disclaimer  will  help  remove  a 
cloud  on  the  title  of  such  lands,  if  certain 
determinations  are  made  and  conditions 
are  met. 

§1864.0-8    Definitions. 

As  used  in  this  subpart,  the  term.  i 
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(a)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  subpart. 

(b)  "Accreted  lands"  have  the 
meaning  imparted  to  them  by  applicable 
law.  In  general,  they  are  lands  that  have 
been  gradually  and  imperceptibly 
formed  along  the  banks  of  a  body  of 
water  by  deposition  of  water-borne  soil. 

(e)  "Avulsed  lands  '  have  the  meaning 
imparted  to  them  by  applicable  law.  In 
general,  they  are  lands  that  have  been 
uncovered  by  a  relatively  sudden 
change  in  alignment  of  the  channel  of  a 
river,  or  by  a  comparable  change  in 
some  other  body  of  water,  or  that 
remain  as  uplands  following  such  a 
change,  or  that  are  located  in  the  bed  of 
the  new  channel. 

(d)  "Actual  shoreline"  means  the  line 
which  is  washed  by  the  water  wherever 
it  covers  the  bed  of  a  body  of  water  at 
its  mean  high  water  level. 

(e)  "Lands"  means  lands  and  interests 
in  lands  now  or  formerly  forming  a  part 
of  the  reserved  or  unreserved  public 
lands  of  the  contiguous  48  States  and 
Alaska  and  as  to  any  coastal  State, 
includes  submerged  lands  inside  of  the 
seaward  boundary  of  the  State. 

(f)  "Meander  line"  means  a  survey 
line  estabhshed  for  the  purpose  of 
representing  the  locaiion  of  the  actual 
shoreline  of  a  permanent  natural  body 
of  water,  without  showing  all  the  details 
of  its  windings  and  irregularities.  A 
meander  line  rarely  runs  straight  for  any 
substantial  distance.  It  is  established 
not  as  a  boundary  line  but  in  order  to 
permit  calculation  of  the  quantity  of 
lands  in  the  fractional  sections 
remaining  after  segregation  of  the  water 
area. 

(g)  "Relicted  lands"  have  the  meaning 
imparted  that  term  b:,  apphcable  law.  In 
general,  they  are  lands  gradually 
uncovered  when  water  recedes 
permanently. 

§  1864.1    Application  for  issuance  of  a 
document  of  disclaimer. 

§  1864.1-1     Filing  of  application. 

(a)  Any  present  owner  of  record  may 
file  an  application  to  have  a  disclaimer 
of  interest  issued  if  there  is  reason  to 
believe  that  a  cloud  exists  on  the  title  to 
the  lands  as  a  result  of  a  claim  or 
potential  claim  by  the  United  States  and 
that  such  lands  are  not  subject  to  any 
valid  claim  of  the  United  States. 

(b)  Prior  to  the  acceptance  for  filing  of 
an  application  under  this  subpart,  the 
authorized  officer  should  discuss  the 
proposal  with  the  proposed  applicant  to 
determine  if  the  regulations  in  this 
subpart  apply. 


(c)  An  application  shall  be  filed  in 
writing  with  the  proper  Bureau  of  Land 
Management  office  as  listed  in  §  1821.2- 
1(d)  of  this  title. 

§1864.1-2    Form  of  application. 

(a)  No  specific  form  of  application  is 
required. 

(b)  A  nonrefundable  fee  of  $100  shall 
accompany  the  application. 

(c)  Each  application  shall  include: 

(1)  A  legal  description  of  the  lands  for 
which  a  disclaimer  is  sought.  The  legal 
description  shall  be  based  on  either  an 
official  United  States  public  land  survey 
or.  in  the  absence  of  or 
inappropriateness  (irregularly  shaped 
tracts)  of  an  offical  public  land  survey,  a 
metes  and  bounds  survey  (whenever 
practicable,  tied  to  the  nearest  comer  of 
an  official  public  land  survey),  duly 
certified  in  accordance  with  State  law. 
by  the  licensed  civil  engineer  or 
surveyor  who  executed  or  supervised 
the  execution  of  the  metes  and  bounds 
survey.  A  true  copy  of  the  field  notes 
and  plat  of  survey  shall  be  attached  to 
and  made  a  part  of  the  application.  If 
reliance  is  placed  in  whole  or  in  part  on 
an  official  United  States  public  land 
survey,  such  survey  shall  be  adequately 
identified  for  record  retrieval  purposes: 

(2)  The  applicant's  name,  mailing 
address,  and  telephone  number  and  the 
names  addresses  ard  telephone 
numbers  of  others  known  or  believed  to 
have  or  claim  an  interest  in  the  lands; 

(3)  All  documents  which  show  to  the 
satisfaction  of  the  authorized  officer  the 
applicant's  title  to  the  lands; 

(4)  As  complete  a  statement  as 
•possible  concerning: 

(i)  The  nature  and  extent  of  the  cloud 
on  the  title,  and 

(ii)  The  reasons  the  applicant 
believes: 

(A)  The  record  title  interest  of  the 
United  States  in  the  lands  included  in 
the  application  has  terminated  by 
operation  of  law  or  is  otherwise  invalid, 
including  a  copy  or  legal  citation  of 
relevant  provisions  of  law;  or 

(B)  The  lands  between  the  meander 
line  shown  on  the  plat  of  survey 
approved  by  the  Bureau  of  Land 
Management  or  its  predecessors  and  the 
actual  shoreline  of  a  body  of  water  are 
not  lands  of  the  United  States,  including 
as  documentation  an  official  plat  of 
sui-vey  or  a  reference  to  a  date  of  filing 
or  approval  and,  if  the  applicant  elects, 
any  non-Federal  survey  plats  related  to 
the  issue:  or 

(C)  The  lands  are  accreted,  relicted  or 
avulsed  and  are  no  longer  lands  of  the 
United  States,  including  submission  for 
the  uplands  portion  of  the  body  of  water 
affected  a  copy  of  an  official  plat  of 
survey  or  a  reference  to  it  by  date  of 


filing  or  approval  and,  if  the  applicant 
elects,  any  non-Federal  survey  plats 
related  to  the  issue; 

(5)  Any  available  documents  or  title 
evidence,  such  as  historical  and  current 
maps,  photographs,  and  water 
movement  data,  that  support  the 
application; 

(6)  The  name,  mailing  address,  and 
telephone  number  of  any  known  adverse 
claimant  or  occupant  of  the  lands 
included  in  the  application: 

(7)  Any  request  the  applicant  may 
have  that  the  disclaimer  be  issued  in  a 
particular  form  suitable  for  use  in  the 
jurisdiction  in  which  it  will  be  recorded; 
and 

(d)  Based  on  prior  discussions  with 
the  applicant,  the  authorized  officer  may 
waive  any  or  all  of  the  aforementioned 
items  if  in  his/her  opinion  they  are  not 
needed  to  properly  adjudicate  that 
application. 

§  1864.1-3    Action  on  appHcation.  ' 

(a)  An  application  shall  be  denied  by 
the  authorized  officer  if: 

(1)  More  than  12  years  have  elapsed 
since  the  owner  knew  or  should  have 
known  of  the  alleged  claim  attributed  to 
the  United  States; 

(2)  The  application  pertains  to  a 
security  interest  or  water  rights;  or 

(3)  The  application  pertains  to  trust  or 
restricted  Indian  lands; 

(b)  The  authorized  officer  shall,  if  the 
application  meets  the  requirements  for 
further  processing,  determine  the 
amount  of  deposit  needed  to  cover  the 
administrative  costs  of  processing  the 
application  and  issuing  a  disclaimer. 

(c)  The  applicant  shall  submit  a 
deposit  in  an  amount  determined  by 
authorized  officer. 

(d)  If  the  application  is  concerned 
with  what  may  be  omitted  lands,  it  shall 
be  processed  in  accordance  with  the 
applicable  provisions  of  Part  9180  of  this 
title.  If  the  application  is  determined  by 
the  authorized  officer  to  involve  omitted 
lands,  the  applicant  shall  be  so  notified 
in  writing. 

§  1 864. 1  -4    Consultation  witti  ottier  Federal 
agencies. 

If  the  lands  included  in  the  application 
are  under  the  administrative  jurisdiction 
of  a  Federal  agency  other  than  the 
Department  of  the  Interior  or  if  the 
issuance  of  a  disclaimer  for  the  lands 
would,  to  the  Bureau  of  Land 
Management's  knowledge,  directly 
affect  another  Federal  agency,  the 
authorized  officer  shall  refer  the 
application  to  that  Federal  agency  for 
comment. 
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S  1864JI    Decision  on  application. 

(a)  The  authorized  officer  shall  notify 
the  applicant  and  any  party  adverse  to 
the  application,  in  writing,  on  the 
determination  of  the  authorized  officer 
on  whether  or  not  to  issue  a  disclaimer. 
Prior  to  such  notification,  the  authorized 
officer  shall  issue  to  the  applicant  a 
billing  that  includes  a  full  and  complete 
statement  of  the  cost  incurred  in 
reaching  such  determination,  including 
any  sum  due  the  United  States  or  that 
may  be  unexpended  from  the  deposit 
made  by  the  applicant.  If  the 
administrative  costs  exceed  the  amount 
of  the  deposit  required  of  the  applicant 
under  this  subpart,  the  applicant  shall 
be  informed  that  a  payment  is  required 
for  the  difference  between  the  actual 
costs  and  the  deposit.  The  notification 
shall  also  require  that  payment  be  made 
within  120  days  from  the  date  of  mailing 
of  the  notice.  If  the  deposit  exceeds  the 
administrative  costs  of  issuing  the 
disclaimer,  the  applicant  shall  be 
informed  that  a  credit  for  or  a  refund  of 
the  excess  will  be  made.  Failure  to  pay 
the  required  amount  within  the  allotted 
time  shall  constitute  grounds  for 
rejection  of  the  application.  Before  the 
authorized  officer  makes  a 
determination  to  issue  a  disclaimer,  he/ 
she  shall  publish  notice  of  the 
application,  including  the  grounds 
supporting  it.  in  the  Federal  Register. 
Publication  in  the  Federal  Register  shall 
be  made  at  least  90  days  preceding  the 
issuance  of  a  decision  on  the  disclaimer. 
Notice  shall  be  published  in  a 
newspaper  located  in  the  vicinity  of  the 
lands  covered  by  the  apphcation  once  a 
week  for  3  consecutive  weeks  during  the 
90-day  period  setfiut  herein.  Neither 
publication  shall  be  made  until  the 
applicant  has  paid  the  administrative 
costs. 

§  1864.3    issuance  of  document  of 
disclaimer. 

Upon  receipt  of  the  payment  required 
by  §:  1864.1-2[b).  1864.1-3(c)  and  1864.2 
of  this  title  and  following,  by  not  less 
than  90  days,  the  publication  required 
by  S  1864.2  of  this  title,  the  authorized 
officer  shall  make  a  decision  upon  the 
application,  and  if  the  application  is 
allowed,  shall  issued  to  the  appHcant  an 
instrument  of  disclaimer. 

S  1864.4    Appeals. 

An  applicant  or  claimant  adversely 
affected  by  a  written  decision  of  the 
authorized  officer  made  pursuant  to  the 
provisions  of  this  subpart  shall  have  a 
right  of  appeal  pursuant  to  43  CFR  Part 
4. 

2.  Part  1860  is  amended  by  adding  a 
new  subpart  1865  as  follows; 


Subpart  186&-Correction  of  Conveyancing 
Documenta 

Sec 

1865.0-1     Purpose. 

1865.0-2    Objective. 

1865.0-^    Authority. 

1865.0-5    Definitions. 

1865.1-1     Application  for  correction  of 

conveyancing  documents. 
1865.1-1    Filing  of  application. 
1865.1-2    Form  of  application. 
1865.1-3    Action  on  application. 

1865.2  Issuance  of  corrected  patent  or 
document  of  conveyance. 

1865.3  Issuance  of  patent  or  document  of 
conveyance  on  motion  of  authorized 
officer. 

1865.4  Appeals. 

Subpart  1865— Correction  of 
Conveyancing  Document* 

§  1865.0-1     Purpose. 

The  purpose  of  these  regulations  is  to 
implement  section  316  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1746),  which  affords  to 
the  Secretary  of  the  Interior 
discretionary  authority  to  correct  errors 
in  patents  and  other  documents  of 
conveyance  pertaining  to  the  disposal  of 
the  public  lands  of  the  United  States 
under  laws  administered  through  the 
Bureau  of  Land  Management  or  its 
predecessors. 

§1865.0-2    Objective. 

The  objective  of  a  correction 
document  is  to  eliminate  from  the  chain 
of  title  errors  in  patents  or  other 
documents  of  conveyance  that  have 
been  issued  by  the  United  States  under 
laws  administered  by  the  Bureau  of 
Land  Management  or  its  predecessors 
and  that  pertain  to  the  disposal  of  the 
public  lands  or  of  an  interest  therein. 

S  1865.0-3    Auttiority. 

Section  316  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1746)  authorizes  the  Secretary  of  the 
Interior  to  correct  patents  and  other 
documents  of  conveyance  issued  at  any 
time  pursuant  to  the  laws  relating  to  the 
disposal  of  the  public  lands  where  the 
Secretary  of  the  Interior  deems  it 
necessary  or  appropriate  to  do  so  in 
order  to  eliminate  errors. 

§1865.0-5    Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  to  whom  has  been 
delegated  the  authority  to  perform  the 
duties  described  in  this  subpart. 

(b)  "Error"  means  the  inclusion  of 
erroneous  descriptions,  terms, 
conditions,  covenants,  reservations, 
provisions  and  names  or  the  omission  of 
requisite  descriptions,  terms,  conditions. 


covenants,  reservations,  provisions  and 
names  either  in  their  entirety  or  in  part 
in  a  patent  or  document  of  conveyance 
as  a  result  of  factual  error.  This  term  is 
limited  to  mistakes  of  fact  and  not  of 
law. 

(c)  "Patents  or  other  documents  of 
conveyance"  means  a  land  patent,  a 
deed  or  some  other  similar  instrument  in 
the  chain  of  title  to  realty  that  has  been 
issued  by  the  United  States  under  lews 
administered  by  the  Bureau  of  Land 
Management  or  its  predecessors 
pertaining  to  the  disposal  of  the  public 
lands  of  the  United  States  or  of  an 
interest  therein.  It  also  includes  interim 
conveyances  issued  under  the  Alaska 
Native  Claims  Settlement  Act,  as 
amended  (43  U.S.C.  1801  et  seq.).  and 
approvals  and  tentative  approvals 
issued  under  the  Act  of  July  7, 1958.  as 
amended  (72  Stat.  339). 

(d)  "Lands"  mean  lands  or  interest  in 
lands. 

§1865.1    AppMcatton  for  correction  of 
conveyancing  documenta. 

§1865.1-1    Filing  of  appacatlon. 

(a)  Any  claimant  asserting  ownership 
of  lands  described  in  and  based  upon  a 
patent  or  other  document  of  conveyance 
containing  an  alleged  error  may  file  an 
application  to  correct  the  alleged  error. 

(b)  An  apphcation  shall  be  filed  in 
writing  with  the  proper  Bureau  of  Land 
Management  office  as  listed  in  S  1821.2- 
1(d)  of  this  title. 

§1865.1-2    Fonn  of  application, 

(a)  No  specific  form  of  application  is 
required. 

(b)  A  non-refundable  fee  of  $100  shall 
accompany  the  application. 

(c)  Each  application  shall  include: 

(1)  The  name,  mailing  address,  and 
telephone  number  of  the  applicant  and 
any  others  known  to  the  appUcant  that 
hold  or  purport  to  hold  any  title  or  other 
interest  in,  lien  on  or  claim  to  the  lands 
described  in  the  patent  or  other 
document  of  conveyance  containing  the 
alleged  error  as  to  which  the  corrective 
action  is  requested,  and  if  the  error 
involves  a  misdescription,  the  land  that 
would  be  affected  by  the  corrective 
action  requested: 

(2)  All  documents  which  show  the 
applicant's  title  to  the  lands  included  in 
the  apphcation; 

(3)  A  certified  copy  of  any  patent  or 
other  document  conveying  any  lands 
included  in  the  application  to  the 
apphcant  or  predece88or(s)  in  interest; 
and 

(4)  As  complete  a  statement  as 
possible  concerning: 

(il  The  nature  and  extent  of  the  error 
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[ii)  The  manner  in  which  the  error  can 
be  corrected  or  ehminated;  and 

(iii)  The  form  in  which  it  is 
recommended  the  corrected  patent  or 
document  of  conveyance  be  issued. 

§  186S.1-3    Action  on  application. 

The  authonzed  ofncer,  upon  review  of 
the  factual  data  and  information 
submitted  with  the  application,  and 
upon  a  finding  that  an  error  was  made  in 
the  patent  or  document  of  conveyance 
and  that  the  requested  relief  is 
wan^nted  and  appropriate,  shall  give 
written  notification  to  the  applicant  and 
make  a  reasonable  effort  to  give  written 
notification  to  any  others  known  to  have 
or  believed  to  have  or  claim  an  interest 
m  the  lands  that  a  corrected  patent  or 
document  of  conveyance  shall  be  issued. 
The  notification  shall  include  a 
description  of  how  the  error  is  to  be 
corrected  or  eliminated  in  the  patent  or 
document  of  conveyance.  The  notice 
shall  require  the  applicant  to  surrender 
the  original  patent  or  other  document  of 


conveyance  to  be  corrected.  Where  such 
original  document  is  unavailable,  a 
statement  setting  forth  the  reasons  for 
its  unavailability  shall  be  submitted  in 
lieu  of  the  original  document.  The  notice 
may  include  a  requirement  for 
quitclaiming  to  the  United  States  the 
lands  erroneously  included,  and  shall 
specify  any  terms  and  conditions 
required  for  the  quitclaim. 

§1865.2    Issuance  of  corrected  patent  or 
document  of  conveyance. 

Upon  the  authonzed  officer's 
determination  that  all  of  the 
requirements  of  the  .Act  for  issuance  of  a 
corrected  patent  or  document  of 
conveyance  have  been  met,  the 
authonzed  officer  shall  issue  a  corrected 
patent  or  document  of  conveyance, 

§  1865.3    Issuance  of  patent  or  document 
of  conveyance  on  motion  of  auttuMized 
officer. 

The  authonzed  officer  may  initiate 
and  make  corrections  in  patents  or  other 


documents  of  conveyance  on  his/her 
own  motion,  if  all  existing  owners  agree, 

§1865.4    Appeals. 

An  applicant  or  claimant  adversely 
affected  by  a  decision  of  the  authorized 
officer  made  pursuant  to  the  provisions 
of  this  subpart  shall  have  a  right  of 
appeal  pursuant  to  43  CFR  Part  4. 

PART  1820— APPUCATION 
PROCEDURES 

§§1821,6—1821.6-6    [Removed] 

§§1821,7-1821.7-2    [Redesignated  M 
§§  1821,6  ttirough  1821.6-2] 

3.  Part  1820  is  revised  by  removing 
§  §  1821,6  through  1821.6-6  in  their 
entirety  and  by  redesignating  S9  1821.7 
through  1821.7-2  as  §§1821.6  through 
1821  .&-2. 
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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Parts  205  and  590 
[Docket  No.  ERA-R-«1-05] 

Import  and  Export  of  Natural  Gas;  New 
Administrative  Procedures 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  Publication  of  Final 
Rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  has  adopted  new 
administrative  procedures  applicable  to 
its  natural  gas  import  and  export 
proceedings.  These  procedures  replace 
those  of  the  Federal  Power  Commission 
(FPC)  that  were  in  effect  on  September 
30. 1977,  and  that  have  been  used  by  the 
ERA  since  October  1, 1977.  They  also 
supersede  the  ERA's  existing  procedural 
rules  governing  off-the-record 
communications  in  import  and  export 
proceedings. 

These  final  adminstrative  procedures 
reflect  the  policy  and  regulatory 
responsibilities  of  this  agency.  ERA 
proceedings  generally  will  be  conducted 
in  an  informal  manner,  with  records 
developed  and  parties  heard  through 
written  comments  and  oral 
presentations.  Trial-type  hearings  will 
be  reserved  for  resolution  of  genuine 
disputes  of  material  issues  of  fact  when 
they  are  necessary  for  a  full  and  true 
disclosure  of  those  facts. 

Moreover,  these  procedures  are 
designed  to  expedite  the  government' s 
review  of  import  or  export  applications, 
while  protecting  the  full  rights  of  all 
parties. 

EFFECTIVE  DATE:  September  6, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Vass  (Natural  Gas  Division. 
Office  of  Fuels  Programs),  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  GA-017B,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
9482 

Michael  T.  Skinker  (Office  of  General 
Counael,  Natural  Gas  and  Mineral 
Leasing),  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
6667 

Jane  Register  (Public  Affairs,  Office  of 
the  Administrator),  Economic 
Regulatory  Administration,  Forrestal 
Building.  Room  5B-148,  1000 


Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
2972 

SUPPLEMENTARY  INFORMATION: 

I.  Bacicground 

A.  Authorities  and  Responsibilities 

B.  Proposed  Rule 

II.  Final  Rule 

A.  Introduction 

B.  Overall  Operating  Concept 

C.  Discussion  of  Comments  and  Other 
Matters 

1.  General 

2.  Significant  Issues 

(a)  Off-the-Record  Communications — 
Separation  of  Functions  (§  590.108; 

§  590.102(c)) 

(b)  Off-the-Record  Communications — 
Foreign  Governments  (§  590.102(h)) 

3.  Other  Issues 

(a)  Computation  of  Time  (§  590.105(c)) 

(b)  Service  (§590.107) 

(c)  Good  Cause  (§  590.108(a)(5); 
§  590.201(b);  i  590.204;  §  590.303; 

§  590.304;  §  590.310) 

(d)  Filing  of  Application  or  Other 
Requests  (§590.201) 

(e)  Contents  of  Applications  (5  590.202) 

(f)  Amendment  or  Withdrawal  of 
Application  (§590.204) 

(g)  Notice  of  Applications,(5  590.205) 
(h)  Small  Volume  Exports* (§  590.208) 
(i)  Exchanges  By  Displacement 

(§590.209) 

(j)  Interventions  and  Answers 
(§  590.303) 

(k)  Informal  Discovery  (§  590.305) 

(1)  Settlements  (§  590.309) 

(m)  Additional  Procedures  (§590.310, 
1590.311,  {  590.312,  §  590.313) 

(n)  Trial-type  Hearings  (§590.313) 

(o)  Complaints  (§  590.317) 

(p)  Reports  of  Contract  Amendments 
(§  590.407) 

(q)  Conditional  Orders  (§  590.402) 

(r)  Reopening  of  the  Record 

4.  Filing  and  Processing  Fees  (§  590.207) 

III.  Additional  Matters 

A.  Environmental  Review 

B.  Executive  Order  12291 

C.  Regulatory  Flexibility  Act 

D.  PaperwoiH<  Reduction  Act 

E.  Index  of  Subjects  in  Part  590  and  Part 
205 

F.  Amendment  of  Part  205 

« 

I.  Background 

Vl.  Authorities  and  Responsibilities 

The  authority  to  regulate  imports  and 
exports  of  natural  gas  derives  from 
section  3  of  the  Natural  Gas  Act  (NGA).' 
Until  the  passage  of  the  Department  of 
Energy  Organization  Act  of  1977  (DOE 
Act),'  this  authority  was  exercised  by 


■  Act  of  iune  21.  1938,  C.  556.  52  Stal.  821-833. 15 
U.S.C.  717-717W. 
"Pub.  L.  95-91. 91  Stat.  565, 42  U.S.C.  7101  et  teg. 


the  Federal  Power  Commission.  Sections 
301(b)  and  402(f)  of  the  DOE  Act 
transferred  the  responsibility  in  this 
area  to  the  Secretary  of  Energy  who  in 
turn  delegated  it  to  the  Administrator  of 
the  ERA.'  The  ERA  has  been 
administering  this  function  since 
October  1, 1977.  under  the  FPC  rules  in 
place  on  September  30. 1977  (except  for 
the  ex  parte  rules  which  the  ERA 
adopted  on  August  24, 1978  (10  CFR  Part 
205,  Subpart  U). 

Under  Section  3  of  the  NGA.  a 
proposed  import  or  export  of  natural  gas 
is  to  be  authorized  "upon  application" 
unless  it  is  determined  that 
authorization  "will  not  be  consistent 
with  the  public  interest."  The  NGA  does 
not  specify  how  such  determinations  are 
to  be  made  except  to  indicate  that  an 
application  may  not  be  found 
inconsistent  with  the  public  interest 
without  the  agency  first  having  provided 
"opportunity  for  hearing."  There  is 
broad  discretion  for  the  agency  to  adopt 
the  particular  procedures  to  be  followed 
in  the  authorization  process. 

In  addition  to  NGA  Section  3 
responsibilities,  the  Secretary  of  Energy 
is  authorized  under  section  102(10)  of 
the  DOE  Act  to  undertake  activities 
involving  the  integration  of  domestic 
and  foreign  energy  policy,  which 
includes  engaging  in  discussions  with 
foreign  governments  and  their 
representatives  concerning  international 
cooperation  on  energy  matters  and  the 
establishment  of  a  framework  for 
individual  energy  arrangements  of  direct 
benefit  to  the  United  States.  The 
procedures  by  which  the  Secretary's 
delegate,  the  ERA  Administrator,  makes 
regulatory  decisions  on  applications  to 
import  or  export  natural  gas  have  been 
crafted  to  take  into  account  DOE 
consultations  with  other  agencies  (such 
as  the  State  Department)  and  foreign 
governments  in  carrying  out  these 
broader  domestic  and  international 
energy  policy  responsibihties. 

These  rules  also  have  been  developed 
with  the  goal  of  minimizing  the 
regulatory  burden  on  all  parties  and 
assuring  efficiency  of  the  proceedings. 
They  provide  the  Administrator  with  the 
ability  to  expedite  the  regulatory 
process,  as  necessary,  to  respond  to 
international  and  energy  policy 
concerns  of  the  U.S.  Government. 
B.  Proposed  Rule 

On  November  30, 1977.«  the  ERA  gave 
notice  that  it  would  utilize  the 

"New  Policy  Guidelines  and  Delegation  Orders 
from  Secretary  of  Energy  to  Economic  Regulatory 
AdminiBtralion  and  Federal  Energy  Regulatory 
Commisfion  Relating  to  the  Regulation  of  Imported 
Natural  Gas,"  Delegation  Order  .No.  0204-111,  49  FR 
6684,  February  22. 1984. 

*  42  FR  61856,  December  7. 1977. 
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regulations  of  the  Federal  Power 
Commission  contained  in  18  CFR 
Chapter  1,  until  issuing  its  own 
regulations.  On  August  24, 1978.  •  the 
ERA  issued  its  own  rule  oif  practice  on 
off-the-record  communications  between 
DOE  decision-making  employees  and 
"interested  persons." 

On  August  26, 1981,  the  agency 
proposed  new  administrative 
procedures  •  under  which  natural  gas 
import  and  export  applications  would  be 
processed.  The  proposal  set  out  the 
various  procedures  that  would  be 
available  to  the  Administrator  in  a 
particular  case.  They  include  written 
comments  and  responses,  oral 
presentations,  conferences,  and  trial- 
type  adjudicatory  procedures.  The 
Administrator  could  use  any  or  all  of 
these  procedures  in  a  case.  However,  as 
explained  in  the  preamble  to  the 
proposal,  the  agency  contemplates 
development  of  the  issues  and  gathering 
of  the  facts  generally  through  written 
and  reply  comments,  supplemented  as 
necessary  by  oral  presentations.^  The 
formal  adjudicatory  process  would  be 
reserved  for  resolving  genuine  disputes 
of  material  issues  of  fact  when  a  trial- 
type  hearing  is  necessary  to  obtain  a  full 
and  true  disclosure  of  those  facts. 

II.  Final  Rule 

A.  Introduction 

After  consideration  of  the  comments 
received  on  the  proposed  rule,  the  ERA 
has  adopted  the  administrative 
procedures  essentially  as  proposed.  The 
procedures  are  designed  to 
accommodate  both  the  agency's  broader 
natural  gas  policy  responsibilities  and 
its  institutional  structure.  They  also  will 
ensure  that  the  due  process  rights  of  the 
parties  are  protected  while  achieving  a 
full  and  fair  disclosure  of  the  facts  and 
issues  in  an  efficient  and  timely  manner. 
There  is  flexibiUty  to  tailor  procedures 
to  the  needs  of  a  particular  case  and  the 
nature  and  complexity  of  the  issues.  A 
discussion  below  of  hovJ  the  procedures 
will  operate  is  followed  by  a  discussion 
of  changes  from  the  proposed  rule, 
primarily  in  response  to  the  comments 
received. 

B.  Overall  Operating  Concept 

Most  applications  or  other  requests 
for  action  will  be  processed  by 
developing  a  decisional  record  through 
written  responses  and  comments  and 
oral  presentations,  pther  additional 
procedures  for  presenting  evidence  and 
obtaining  information  will  be  granted  as 
necessary  to  achieve  a  complete 

'43  FR  39080.  September  1.  1978. 
•  48  ra  44090.  September  4. 1961. 
'  Ibid,  at  44090  and  44007. 


understanding  of  the  facts  and  issues.  In 
a  particular  case,  the  agency  may  direct 
that  supplemental  written  filings  be 
made  before  determining  whether  any 
other  additional  procedures  are  O 

necessary.  ' 

A  proceeding  will  normally  be 
initiated  with  the  filing  of  an  apphcation 
for  authorization  to  import  or  export 
natural  gas  (5  590.201).  After  a  Federal 
Register  notice  is  published 
summarizing  the  application,  30  days 
normally  will  be  allowed  for  the  filing  of 
motions  to  intervene,  protests,  or 
comments  on  the  appUcation  (5  590.205). 

The  applicant  or  any  intervener  may 
file  an  answer  to  any  motion  to 
intervene  or  to  protest  within  15  days  of 
the  filing  of  the  motion  (§  590.303  and 
§  590.304).  The  Administrator,  however, 
may  issue  a  final  opinion  and  order 
pursuant  to  provision  that  is  made  for 
shortened  proceedings  (§  590.316)  prior 
to  the  expiration  of  the  15-day  answer 
period.  This  can  be  done  if  no  party 
requests  additional  procedures  or  if  the 
Administrator  determines  that 
additional  procedures  are  not  required 
pursuant  to  §  590.310,  {  590.311, 
§  590.312.  and  S  590.313.  Further,  this 
time  period  might  be  shortened  under 
emergency  conditions  with  the  issuance 
of  an  emergency  interim  order  under 
§  590.403. 

After  the  close  of  the  comment  period, 
or  after  the  close  of  the  15-day  period  for 
responding  to  motions  to  intervene  and 
protest,  the  Administrator  will 
determine  whether  additional 
procedures  are  required.  Any  party  may 
request  additional  procedures  based  on 
issues  raised  in  the  response  of  any 
intervenor  to  the  notice  of  application  or 
in  the  answers  filed  to  intervenor 
responses  (5  590.310).  If  no  time  limit  is 
established,  additional  procedures  may 
be  requested  at  any  time  prior  to  the 
issuance  of  a  final  opinion  and  order 
(§  590.310).  If  the  Administrator 
determines  that  additional  procedures 
are  not  required,  either  a  conditional 
order  or  a  final  order  will  be  issued 
based  upon  the  record  in  the  shortened 
proceeding  {§  590.316).  If  the  order  under 
the  shortened  proceeding  denies  the 
authorization  sought,  or  attaches 
material  conditions  to  it,  the  parties  will 
be  advised  of  the  reasons  for  denial  or 
material  conditions  and  will  be  provided 
an  opportimity  to  request  additional 
procedures  before  the  issuance  of  the 
final  decision  (8  590.316). 

While  a  party  is  not  automatically 
entitled  to  additional  procedures,  it  is 
the  Administrator's  intention  to  issue  a 
notice  of  procedures  pursuant  to 
S  590.206  when  additional  procedures 
are  requested  unless  the  Administrator 


determines  that  the  request  is  frivolous 
or  is  not  relevant  to  matters  before  the 
ERA  for  decision.  The  notice  of 
procedures  may  identify  and  request 
comments  on  specific  issues  of  fact,  law 
or  policy  relevant  to  the  proceeding  and 
may  estabhsh  a  time  limit  for  requesting 
additional  procedures. 

The  agency  has  a  number  of 
approaches  available  to  it  for  advancing 
a  proceeding,  building  a  record,  and 
resolving  disputed  issues  of  fact,  law 
and  pohcy.  They  include  the  filing  of 
written  comments  and  replies, 
conferences  (J  590.311),  oral 
presentations  (5590.312),  and  trial-type 
hearings  (5  590.313).  The  Admiaistrator 
shall  decide  which  of  these,  singly  or  in 
combination,  are  necessary  to  advance 
a  proceeding  in  response  to  a  motion  by 
a  party  at  on  the  Administrator's  own 
initiative.  A  party  requesting  an 
additional  procedure  must  meet  the 
requirements  for  obtaining  the  particular 
procedures. 

A  p«uty  requesting  a  conference 
should  identify  the  reason  for  holding 
the  conference  and  the  issues  to  be 
discussed  (S  590,311).  The  request  will 
normally  be  granted  if  a  conference  will 
materially  advance  the  proceeding. 

A  party  requesting  an  oral 
presentation  (8  590.312)  should  identify 
the  substantial  question  of  fact  law.  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  A  request 
for  an  oral  presentation  will  ordinarily 
be  granted  if  the  Administrator 
determines  that  a  substantial  question 
of  fact,  law,  or  policy  is  at  issue. 

A  party  requesting  a  trial-type  hearing 
should  identify  the  issues  and 
demonstrate  that  they  are  relevant  and 
material  to  a  decision  and  that  a  trial- 
t>'pe  hearing  is  necessary  for  a  full  and 
true  disclosure  of  the  facts  (S  59a313). 
The  Administrator  will  grant  a  trial-type 
hearing  if  it  is  determined  that  there  is  a 
relevant  and  material  factual  issue 
genuinely  in  dispute  and  that  a  trial-type 
hearing  is  necessary  for  a  full  and  true 
disclosure  of  the  facts. 

The  Administrator  may  preside 
personally  at  a  trial-type  hearing  or 
during  any  other  procedure,  or  may 
designate  another  employee  as  the 
presiding  official  to  conduct  a 
proceeding  while  retaining  decision- 
making authority  (8  590.301).  The 
employee  designated  to  act  as  presiding 
official  on  behalf  of  the  Administrator 
need  not  be  an  Administrative  Law 
Judge  (8  590.1Q2(n)). 

Tlie  Administrator  or  presiding 
official  will  make  any  decisions 
necessary  to  regulate  the  conduct  of  a 
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trial-type  hearing  in  an  efficient  manner 
and  to  keep  the  record  free  of  irrelevant, 
immaterial,  and  unduly  repetitious 
evidence  ({  560.313).  These  decisions 
may  include  limiting  the  scope  of  a 
hearing  to  consideration  of  die  disputed 
factual  issue  or  denying  or  limiting 
cross-examination  of  witnesses  and  the 
admission  of  depositions  into  the  record. 
In  the  event  that  additional  procedures 
are  needed,  a  procedural  notice  will  be 
issued  aimouncing  the  procedures  to  be 
followed  (§  590.206). 

C.  Discussion  of  Comments  and  Other 
Matters 

1.  General 

A  public  hearing  was  held  on  the 
proposed  administrative  procedures  rule 
on  November  12, 1981.  Comments  were 
received  from  23  parties  in  response  to 
the  proposal  and  at  the  hearing.  Most  of 
the  commenters  favored  adoption  of  the 
proposed  procedures  on  the  grounds 
that  they  would  facilitate  expeditious 
handling  of  noncontroversial  cases  and 
would  result  in  considerable  savings  of 
time  and  costs  inherent  in  adjudicatory 
procedures.  Approximately  100 
suggested  amendments  were 
considered.  The  technical  changes 
proposed  by  many  commenters  were 
particularly  helpful  and  were  adopted  in 
many  instances. 

Those  commenters  who  opposed 
adoption  of  the  proposed  rule  asserted 
that  proceedings  under  section  3  of  the 
NGA  were  required  to  conform  to  the 
adjudicatory  "hearing"  requirements  of 
the  Administrative  Procedure  Act 
(APA).  The  final  rule  would  not 
significanUy  alter  parties'  existing 
procedural  rights  and  would  be  similar 
to  those  conferred  by  the  APA  in 
general  "on-the-record"  adjudications. 
The  rule  fully  meets  the  requirement  of 
section  3  of  the  NGA  that  "opportunity 
for  hearing"  be  provided.  The  formal 
adjudicatory  procedures  of  sections  556 
and  557  of  the  APA  are  not  applicable  to 
natural  gas  import  and  export 
proceedings,  since  the  NGA  does  not 
require  that  decisions  be  "determined  on 
the  record  after  opportunity  for  an 
agency  hearing,"  as  provided  by  section 
554(a)  of  the  APA.»  For  Section  3  import 
and  export  proceedings,  which  are 
known  as  "hybrid"  proceedings 
combining  aspects  of  rulemaking  and 
adjudication,  or  as  "informal" 
adjudications,  an  agency  has 
considerable  flexibiUty  in  conducting 
the  proceeding  in  reference  to  the  facts. 


law,  and  policy  at  issue  in  a  particular 
case.' 

2.  Significant  Issues 

(a)  Off-the-Record  Communications — 
Separation  of  Functions  and  Other 
Matters  (5  590.108;  S  590.102(c)).  The 
final  rule  adopts,  with  some  minor 
revisions,  the  proposed  rule  prohibiting 
ex  parte,  off-the-record  communications 
between  an  "interested  person"  and  any 
DOE  decisional  employee  regarding  the 
merits  of  a  contested  natural  gas  import 
or  export  proceeding  pending  before  the 
ERA.  Under  this  rule,  all  DOE 
employees  who  are  or  may  reasonably 
be  expected  to  be  involved  in  the 
decision  making  process  in  a  natural  gas 
import  or  export  proceeding  are  treated 
as  decisional  employees.  This  includes 
DOE  staff  assisting  the  Administrator  in 
the  conduct  of  trial-type  hearings.  The 
off-the-record  communications  rule  is 
designed  to  avoid  all  possibilities  of 
prejudice,  real  or  apparent,  to  the  public 
interest  and  to  persons  involved  in  a 
natural  gas  import/export  authorization 
proceeding. 

Most  of  the  commenters  who  opposed 
the  off-the-record  communications  rule 
did  so  because  they  were  concerned 
that  separation  of  investigative  and 
trial-type  functions  from  decision- 
making was  essential  to  impartial 
decisions.  They  believed  that  combining 
trial  and  investigative  functions  with 
activities  direcUy  supporting  the 
decision  process  would  compromise  the 
objectivity  of  agency  decisions.  The 
final  rule  adopts  the  provision 
essentially  as  proposed,  in  recognition 
of  the  fact  that  there  is  no  separate 
independent  staff  performing 
prosecutorial  or  investigative  functions 
at  the  DOE.  All  DOE  employees 
involved  in  a  natural  gas  import/export 
proceeding  operate  solely  on  behalf  of 
the  Administrator  or  presiding  official: 
none  operates  in  an  independent, 
adversarial  role. 

In  response  to  comments,  the  ERA  has 
made  some  modifications  to  help  assure 
that  all  parties  to  a  proceeding  know 
when  the  prohibition  against  off-the- 
record  communications  has  been 
triggered.  The  ex  parte  rules  go  into 
effect  when  a  proceeding  is  contested. 
The  definition  of  "contested  proceeding" 
in  S  590.102(b)  has  been  clarified  by 
requiring  that  all  notices  of  opposition  to 


•  See  American  Public  Gas  Assn  v.  F.P.C..  587  F. 
2d  1018  (D.C.  Cir.  1977),  cert  denied.  435  U.S.  907 
(1978):  Phillipt  Petroleum  Corp.  v.  F.P.C..  475  F.  2d 
842  (10th  Cir.  1973),  cert  denied,  414  U.S.  1148 
(1974). 


'Ibid:  Costle  v  Pacific  Legal  Foundation.  445 
U.a  198  (1980):  Vermont  Yankee  Nuclear  Power 
Corp.  V.  N.R.D.C..  435  U.S.  519  (1978);  Mathewg  v. 
Eldridge.  A2A  U.&  319  (1976):  West  Chicago.  III.  v. 
U.S.  N.R.C..  701  F.  2d  632  (7th  Cir.  1983):  Izaac 
Walton  League  v.  Marsh.  855  F.  2d  346  (DC.  Cir. 
1981).  cen.  denied,  454  U.S.  1092  (1961):  The  Bell 
Telephone  Co.  v.  FCC,  503  F.  2d  1250  (3rd  Cir. 
1974).  cert,  denied.  422  U.S.  1028  (1975). 


an  action  be  in  writing.  {  590.108(b), 
which  describes  when  the  ex  parte  rules 
go  into  effect,  was  also  amended  to 
provide  that  opposition  and  the  reasons 
for  opposition  be  expressly  stated  in  a 
motion  to  intervene,  notice  of 
intervention,  protest,  or  in  some  other 
written  form. 

Further,  some  commenters  stated  it 
was  not  clear  in  the  proposed  rule  thaf  a 
party  must  be  given  both  reasonable 
prior  notice  and  the  opportunity  to 
respond  to  an  off-the-record 
communication.  Accordingly,  the 
definition  of  "off-the-record 
communication"  in  S  590.102(k)  has  been 
amended  to  provide  that  both  notice  and 
opportunity  to  respond  are  required  by 
the  rule.  Thus,  for  example,  if  a  party 
was  given  reasonable  prior  notice,  but 
not  the  opportunity  to  be  present  at  an 
off-the-record  communication  made  at  a 
conference  on  the  merits  of  a  contested 
proceeding,  then  that  communication 
constitutes  a  prohibited  off-the-record 
communication. 

Section  590.102(k)  has  been  amended 
to  clarify  that  certain  discussions  are 
exempted  from  the  prohibition  against 
off-the-record  communications  even 
though  relevant  to  the  merits  of  a 
proceeding.  Section  590.102(k)  now 
provides  that  general  back^und 
discussions  about  an  entire  industry  or 
market  are  exempted  from  the 
prohibition  even  though  they  may  relate 
to  the  merits  of  specific  contested  cases. 

(b)  Off-the-Record  Communications: 
Foreign  Governments  (§  590.102(h)).The 
final  rule  adopts,  with  one  minor 
modification,  the  proposed  rule 
excluding  discussions  and  negotiations 
with  foreign  governments  from  the 
prohibition  against  off-the-record 
communications. 

Several  of  the  commenters  opposed 
this  exclusion.  Generally,  the  concern 
was  that  off-the-record  discussions  with 
foreign  governments  on  energy  policy 
and  the  framework  for  commercial  trade 
would  involve  negotiation  of  terms  of 
individual  agreements  without  the 
participation  of  affected  parties. 

The  agency  has  concluded  that,  to  be 
effective,  DOE  officials  must  be  able  to 
conduct  sensitive,  international 
discussions  on  energy  matters  in 
private.  These  discussions 
characteristically  provide  avenues  for 
information  fransmission  and  foster  a 
free  and  open  exchange  of  ideas  on 
energy  problems  that  are  only  possible 
when  confidentiality  is  maintained. 

Discussions  with  foreign  governments 
and  their  representatives  will  generally 
deal  with  overall  policy.  However, 
should  any  discussions  lead  to  a  formal 
statement  or  agreement  affecting  an 
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application  for  the  import  or  export  of 
natural  gas,  the  formal  agreement  or 
statement  shall  be  identified  in  a 
Federal  Register  notice  of  the 
application.  Further,  §  590.205(c)  is  being 
amended  to  provide  that  if  a  formal 
agreement  is  concluded  after  publication 
of  the  notice  of  application  in  the 
Federal  Register,  a  description  of  the 
agreement  or  statement  shall  be  placed 
in  the  official  record  of  the  proceeding. 
The  parties  will  then  be  given 
opportunity  to  comment.  This 
amendment  to  §  590.205(c)  will  ensure 
that  opportunity  for  public  comment, 
consistent  with  due  process 
requirements,  is  provided  at  the  earliest 
practical  stage  of  the  proceeding 
consistent  with  the  need  for 
confidentiality  in  international 
discussions. 

3.  Other  Issues 

A  number  of  technical  revisions  have 
been  made  in  response  to  comments 
received  on  the  proposed  rule  to 
enhance  the  clarity  and  effectiveness  of 
the  rule. 

(a)  Computation  of  Time 

(§  590.105(c)).  Section  590.105(c)  has 
been  clarified  to  provide  that  an  order  is 
effective  at  the  time  stamped  on  it  by 
the  agency  after  the  order  has  been 
signed,  unless  another  effective  date  is 
specified  in  the  order. 

(b)  Service  (§  590.107).  As  proposed, 

§  590.107(a)  could  be  read  to  require  that 
documents  served  upon  the  parties  had 
to  be  a  copy  of  the  documents  filed  with 
the  ERA  and  stamped  with  the  time  and 
date  of  receipt.  Some  commenters  said 
this  could  require  personal  delivery  of 
documents  filed  near  the  end  of  a  filing 
period  in  order  for  parties  to  meet 
service  and  filing  requirements.  Section 
590.107(a)  now  permits  parties  to  serve  a 
true  copy  of  the  document  filed  which 
does  not  have  to  be  a  "stamped*  copy. 
A  provision  has  also  been  added  to 
§  590.103(b)  expressly  requiring  that 
service  of  documents  be  made  not  later 
than  the  filing  date  of  the  documents. 
These  changes  should  give  the  parties 
more  flexibility  in  meeting  service  and 
filing  requirements. 

(c\  Good  Cause  (§  590.108(a)(5); 
§  590.201(b);  §  590.204;  §  590,303; 
§  590.304;  $  590.310).  The  final  rule 
adopts  "good  cause"  as  the  standard  the 
Administrator  or  presiding  official  will 
apply  in  exercising  his  or  her  discretion 
whether  or  not  to  grant  certain  actions 
requested.  For  example,  the 
Administrator  or  presiding  official  will 
determine  whether  good  cause  exists  for 
allowing  late  interventions 
(§  590.303(a)),  after  considering  whether 
the  party  filing  late  (1)  had  reason  for 
failure  to  file  on  time,  (2)  would  provide 


information  material  to  the  proceedmg. 
and  (3)  had  an  interest  which  may  be 
directly  affected  by  the  outcome  of  the 
proceeding.  The  Administrator  or 
presiding  official  will  also  take  into 
account  any  disruption  of  the 
proceedings  or  prejudice  to  any  existing 
party  or  intervenor  which  might  result 
from  the  late  filing. 

(d)  Filing  of  Applications  or  Other 
Requests  (§590.201).  Section  590.201  as 
proposed  provided  only  for  the  filing  of 
applications  to  import  or  export  natural 
gas  and  related  amendments.  Section 
590.201  has  been  revised  to  include  the 
phrase  "or  any  other  requested  action. ' 
This  change  was  made  to  identify  a 
method  by  which  parties  could  request 
other  actions  by  the  agency,  such  as  the 
issuance  of  an  order  or  information 
letter  to  remove  an  ambiguity  as  to  the 
meaning  or  effect  of  a  previously  issued 
decision. 

(e)  Contents  of  Applications 

(§  590.202).  Section  590.202  as  proposed 
did  not  make  any  provision  for 
safeguarding  confidential  information 
filed  with  the  ERA.  A  few  conunenters 
urged  that  some  specific  provision 
should  be  included  for  this  propose. 
Section  590.202(e)  now  permits  parties 
confidential  treatment  of  proprietary 
information. 

Further,  S  590.202  has  been  revised  to 
include  the  requirement  that  the 
applicants  demonstrate  that  the 
proposed  import  is  competitive,  and  is 
consistent  with  the  criteria  estabUshed 
in  the  Secretary  of  Energy's  policy 
guidelines  issued  February  15, 1984,  for 
evaluating  applications  for  authorization 
to  import  or  export  natural  gas. '" 

(f)  .Amendment  or  Withdrawal  of 
Application  (§  590.204).  Proposed 

§  590.103(c)  (general  filing  requirements) 
was  deleted  to  eliminate  duplication  of 
the  responsibilities  placed  on  an 
applicant  by  S  590.204(a)  (amendment  or 
withdrawal  of  apphcation).  Section 
590.103(c)  would  have  required  an 
applicant  continually  to  update  the 
record  in  a  proceeding  with  any  new  or 
newly  discovered  information  relevant 
thereto,  a  responsibility  already  covered 
by  §  590.204(a),  which  requires  an 
applicant  to  amend  the  application 
whenever  a  material  change  in  facts  or 
conditions  occurs. 

(g)  Notice  of  Applications  (§  590.205). 
Section  590.205(a)  as  proposed  allowed 
15  days  for  responding  to  a  notice  of 
application.  Several  commenters  stated 
that  this  did  not  allow  enough  time  for 
evaluation  and  response.  Accordingly, 

§  590.205(a)  now  provides  30  days  for 
responding  to  notices  of  application. 
This  change  should  help  assure  that  all 

'"49  FR  n684  Februnn  22.  1984. 


interested  parties  receive  the  notice  aod 
have  ample  opportunity  to  commeDt. 
The  exception  to  this  is  found  under 
S  590.403  where,  under  emergency 
conditions,  emergency  interim  orders 
may  be  issued  in  less  than  30  days. 

(h)  Small  Volume  Exports  (|  590.206). 
The  ERA  has  adopted  as  proposed  a 
provision  which  permits  exports  of  up  to 
100,000  cubic  feet  of  natural  gas  for 
scientific,  experimental  or  other  non- 
utility  use  without  prior  authorization.  In 
a  change  from  the  proposed  rule,  the 
fmal  rule  eliminates  the  requirement  for 
reports  to  the  ERA  on  these  de  minimtu 
exports.  This  will  accomplish  significant 
savings  in  administrative  burden  to 
those  making  such  small  volume  exports 
and  to  the  agency  in  processing  the 
reports. 

(i)  Exchanges  By  Displacement 
(§  590.209).  A  provision  has  been  added 
to  clarify  that,  as  long  as  there  is  no  net 
effect  on  authorized  imports  or  exports, 
and  no  actual  gas  flow  across  the  border 
under  the  terms  of  the  deferred 
exchange,  no  prior  authorization  is 
required  for  exchanges  by  displacement 
of  imported  gas  with  other  gas  for  the 
purpose  of  storage.  For  example,  in  one 
type  of  exchange  allowed  under  this 
provision,  an  importer  would  place 
imported  gas  into  seasonal  storage  for 
the  account  of  a  third  party  rather  than 
deliver  it  into  his  system  supply. 
Withdrawal  would  subsequently  be 
accomplished  by  displacement  with 
stored  volumes  being  delivered  into 
system  supply  concurrently  with 
delivery  of  equivalent  volumes  by  the 
exporter  to  the  third  party  and  a 
corresponding  reduction  in  volumes 
delivered  by  the  exporter  to  the 
importer  This  provision  provides 
additional  flexibility  to  importers  and 
exporters  to  meet  market  conditions. 

(j)  Interventions  and  Answers 
(§  590.303).  As  proposed,  {  590.303(e) 
required  answers  to  motions  to 
intervene  to  be  under  oath.  There  were 
no  corresponding  requirements  with 
respect  to  other  filings  with  the  ERA. 
Some  commenters  suggested  that  the 
under  oath  requirement  should  either  be 
deleted  or  made  apphcable  to  all 
allegations  of  fact  in  documents  filed 
with  the  ERA.  Section  590.103(b) 
(general  filing  requirements)  now 
requires  all  documents  filed  with  the 
ERA  to  be  verified  imder  oath  or 
a^irmatioa  The  general  application  of 
the  under  oath  requirement  may  also 
reduce  the  need  for  trial-type  hearings  to 
resolve  issues  of  fact.  Section  59a303(c) 
as  proposed  required  intervenors  to 
state  their  position  and  the  legal  and 
factual  basis  underlying  it  in  responding 
to  a  notice  of  apphcation.  A  few 
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commenters  indicated  that  intervenors 
may  not  have  an  established  position  in 
the  early  stages  of  a  proceeding.  Section 
590.303(cj  now  permits  interveners  to 
state  their  positions  "to  the  extent 
known."  This  allows  the  parties  to 
modify  positions  as  facts  and  issues  are 
developed  in  the  proceeding. 

(k)  Informal  Discovery  (j  590.305).  A 
new  S  590.305  has  been  added  to  clarify 
the  implicit  right  of  the  parties  to  engage 
in  discovery  through  procedures  such  as 
written  interrogatories  or  production  of 
documents.  Under  new  S  590.305,  if  the 
parties  cannot  agree  on  discovery 
procedures,  then  the  Administrator  or 
presiding  official  will  determine  what 
discovery  procedures  are  to  be 
conducted. 

(1)  Settlements  (§  590.309).  A  new 
§  590.309  has  been  added  to  clarify  the 
implicit  right  of  parties  to  engage  in 
settlement  negotiations.  Under  new 
S  590.309,  the  Administrator  or  presiding 
official  may  order  that  off-the-record 
negotiations  be  conducted.  No  offer  of 
settlement,  comment,  or  discussion  by 
the  parties  with  respect  to  an  offer  of 
settlement  shall  be  subject  to  discovery 
or  admissible  into  evidence  against  any 
parties  who  object  to  its  admission. 

(m)  Additional  Procedures  (§  590.310. 
§  590.311,  9  590.312,  S  590.313).  The 
comments  on  the  proposed  section  for 
additional  procedures  reflected  some 
confusion  over  the  test  to  be  applied  for 
obtaining  procedures  in  §  590.311 
(conferences),  in  S  590.312  (oral 
presentations),  and  in  §  590.313  (trial- 
type  hearings).  Accordingly,  the  rule  has 
been  clarified  (5  590.310)  to  indicate  that 
the  Administrator  on  his  or  her  own 
initiative  may  determine  at  his  or  her 
discretion  to  hold  additional  procedures. 
Also.  S  590.312(a)  was  revised  to 
provide  that  an  oral  presentation 
ordinarily  will  be  granted  in  response  to 
a  request  by  a  party  if  the  Administrator 
or  presiding  official  determines  that  a 
substantial  question  of  fact,  law  or 
policy  is  at  issue  and  if  illumination  of 
that  issue  will  be  aided  materially  by  an 
oral  presentation.  The  criteria  for 
granting  a  conference  or  a  trial-type 
hearing  have  not  been  changed.  As 
under  the  proposed  rule,  the  requesting 
party  has  a  burden  of  showing  the  need 
for  the  additional  procedure  requested 
and  the  Administrator  has  the 
responsibihty  for  determining  which  of 
the  procedures,  singly  or  in  combination, 
are  most  appropriate  for  a  particular 
proceeding. 

(n)  Trial-type  Hearings  (§  590.313). 
The  term  "evidentiary"  hearing  used 
throughout  the  proposed  rule  has  been 
replaced  with  the  term  "trial-type" 
hearing  in  order  to  make  it  clear  that  a 
formal  adjudicatory  hearing  with  cross- 


examination  is  the  type  of  hearing 
referred  to.  The  purpose  of  this  change 
was  to  eliminate  any  confusion  that 
evidence  could  only  be  gathered  in  an 
adjudicatory  hearing. 

(o)  Complaints  (§"590.317).  In  order  to 
clarify  certain  existing  practices,  the 
agency  has  added  §  590.317  to  describe 
the  procedures  by  which  interested 
parties  may  file  complaints.  A  complaint 
may  be  filed  by  any  person  about  an 
existing  import  or  export  authorization 
over  which  the  agency  has  jurisdiction. 
The  complaint  may  be  based  on 
changed  circumstances,  improper 
conduct  of  the  holder  of  the  import  or 
export  authorization,  or  on  any  other 
facts  that  have  a  significant  bearing  on 
continuation  or  manner  of  continuation 
of  the  import  or  export  authorization. 
The  Administrator  shall  determine 
whether  a  complaint  merits  any  action 
and  what  the  appropriate  action  should 
be.  If  the  Administrator  determines  that 
action  on  a  complaint  is  appropriate,  the 
Administrator  may  issue  a  show  cause 
order  under  §  590.401  to  frame  the  issues 
for  consideration. 

(p)  Reports  of  Contract  Amendments 
(§  590.407).  Proposed  §  590.407  (reports 
of  changed  circumstances)  is  now 
designated  "reports  of  contract 
amendments"  and  has  been  revised  to 
require  parties  filing  such  amendments 
to  specifically  identify  the  ERA  dockets 
to  which  they  relate.  This  will  facilitate 
expeditious  processing  of  the 
documents. 

(q)  Conditional  Orders  (§  590.402). 
Conditional  orders  will  generally  be 
issued  to  announce  a  final  decision 
subject  to  completion  of  actions  required 
by  the  National  Environmental  Policy 
Act  "  or  to  grant  an  authorization 
subject  to  subsequent  showing  by  the 
applicant  that  an  import  project  meets 
certain  conditions.  For  example,  a 
conditional  order  may  authorize  an 
import  of  natural  gas  provided  that  the 
pricing  provisions  in  place  when  the  gas 
begins  to  flow  will  assure  that  the 
imported  gas  will  remain  competitive 
over  the  term  of  the  project. 

(r)  Reopening  of  the  Record.  The 
agency  has  deleted  proposed  §  590.315 
(reopening  of  the  record).  The  agency 
will  keep  the  records  open  in  its 
proceedings  until  final  opinions  and 
orders  are  issued  to  ensure 
consideration  of  any  new  or  newly 
discovered  evidence  of  a  material 
nature  during  the  latter  stages  of  a 
proceeding.  Information  received  after  a 
final  order  has  been  issued  and  after  the 
opportunity  for  rehearing  has  expired 
which  has  a  material  bearing  on 


continuation  of  the  import  or  export  will 
be  considered  in  any  new  proceeding 
the  Administrator  elects  to  open  for  the 
purpose  of  reviewing  that  project. 
Accordingly,  the  provision  for  reopening 
the  record  in  a  proceeding  where  a  final 
order  has  been  issued  is  not  needed  and 
has  been  deleted. 

4.  Filing  and  Processing  Fees  (§  590.207) 

In  the  preamble  of  the  proposed  rule, 
there  was  a  request  for  comments  on 
whether  application  fees  should  be 
sufficient  to  cover  the  direct  costs 
associated  with  the  filing  and  processing 
of  import  and  export  applications.  Very 
few  comments  were  received  in 
response  to  this  request.  However,  the 
agency  did  not  propose  specific  filing 
and  processing  fees.  Further,  on 
February  7, 1984,  the  FERC  issued  the 
first  two  of  a  series  of  rules  concerning 
changes  in  its  filing  and  processing 
fees '^  which  involve  many  of  the  issues 
that  would  be  raised  by  any  change  in 
filing  and  processing  fees  that  the  ERA 
might  propose.  Accordingly,  the  agency 
has  decided  to  make  filing  and 
processing  fees  the  subject  of  a  separate 
rulemaking  to  be  initiated  at  a  later 
time.  This  will  permit  a  review  of  the 
FERC  experience  under  its  new  rules. 

III.  Additional  Matters 

A.  Environmental  Review 

After  reviewing  this  rule  pursuant  to 
DOE's  responsibilities  under  the 
National  Environmental  Policy  Act 
(NEPA),  the  DOE  has  determined  that  it 
is  procedural  in  nature  and  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Accordingly, 
preparation  of  an  environmental  impact 
statement  is  not  required. 

B.  Executive  Order  12291 

Executive  Order  12291  (46  FR  13193, 
February  19, 1981)  requires  the  agencies 
subject  to  it  to  prepare  a  regulatory 
impact  analysis  for  all  major  rules,  as 
defined  in  the  Order.  This  agency  has 
determined  that  this  procedural  rule  is 
not  a  major  rule  and  therefore  that  a 
regulatory  impact  analysis  is  not 
required. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
93-354,  94  Stat.  1164,  5  U.S.C.  601  et.  seq. 
(September  19, 1980)),  requires  federal 
agencies  to  consider  the  impact  of 
proposed  regulations  on  small 
businesses,  small  governments,  and 
other  small  entities.  The  DOE  certifies 
that  this  final  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  94 
Stat.  2812  (44  U.S.C.  3501  et.  seq.  ).  They 
have  been  assigned  OMB  control 
number  1903-0081. 

E.  Index  of  Subjects  in  Part  590  and  Part 
205 

List  of  Subjects  in  10  CFR  Parts  205  and 
590 

Administrative  practice  and 
procedure.  Exports.  Imports,  Filing  fees. 
Natural  gas.  Environmental  protection. 
Electric  power. 

F.  Amendment  of  Part  205 

At  present  the  only  ERA  rules 
applicable  to  natural  gas  import  and 
export  proceedings  are  those  contained 
in  10  CFR  Part  205.  Subpart  U— 
Procedures  for  Natual  Gas  and 
Electricity  Import  and  Export  Cases. 
Because  this  rulemaking  is  not 
applicable  to  Subpart  U  as  it  relates  to 
electricity  export  proceedings,  this  rule 
only  amends  Subpart  U  to  the  extent 
necessary  to  eliminate  all  applicability 
to  natural  gas  import  and  export 
proceedings.  The  substance  of  the  rule 
will  remain  the  same  with  respect  to 
electricity  export  cases. 

Authority:  Department  of  Energy 
Orgainzation  Act.  Pub.  L  95-91,  91  Stat.  565 
(42  U.S.C.  7101,  et  seq.  );  Natural  Gas  Act 
Act  of  June  21, 1938,  c.  556,  52  Stat.  821  (42 
U.S.C.  717,  et  seq.  );  E.0. 12009,  42  FR  46267, 
September  15, 1977;  DOE  Delegation  Order 
No.  02  04-111  (49  FR  6684.  February  22.  1984). 

In  consideration  of  the  foregoing, 
Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
Part  590  to  Subchapter  G,  and  by 
revising  Part  205,  as  set  forth  below. 

Issued  in  Washington,  D.C.,  on  August  29. 
1984. 

Rayburn  Hanziik, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Subchapter  G  of  Chapter  II  of  Title 
10.  Code  of  Federal  Regulations,  is 
hereby  amended  by  adding  a  new  Part 
590,  to  read  as  follows: 


PART  590— ADMINISTRATIVE 
PROCEDURES  WITH  RESPECT  TO 
THE  IMPORT  AND  EXPORT  OF 
NATURAL  GAS 

Subpart  A— G«i«rai  Provision* 

590.100  O.MB  Control  Numbers. 

590.101  Purpose  and  scope. 

590.102  Definitions. 

590.103  General  requirements  for  fihng 
documents  with  ERA. 

590.104  Address  for  filing  documents. 

590.105  Computation  of  time. 

590.106  Dockets. 

590.107  Service. 

590.106    Off-the-record  communications. 
590.109    ERA  investigations. 

SutHMTt  B— Appllcattons  for  AuttiorteatJon 
to  Import  or  Export  Natural  Gas 

590.201  General. 

590.202  Contents  of  applications. 

590.203  Deficient  applications. 

590.204  Amendment  or  withdrawal  of 
applications. 

590.205  Notice  of  applications. 

590.206  Notice  of  procedures. 

590.207  Filing  fees. 

590.208  Small  volume  exports. 

590.209  Exchanges  by  displacement 

Sulipart  C— Procadurat 

590.301  General. 

590.302  Motions  and  answers. 

590.303  Intervention  and  answers. 

590.304  Protests  and  answers. 

590.305  Informal  discovery. 

590.306  Subpoenas. 

590.307  Depositions. 

590.308  Admissions  of  facts. 

590.309  Settlements. 

590.310  Opportunity  for  additional 
procedures. 

590.311  Conferences. 

590.312  Oral  presentations. 

590.313  Trial-type  hearings. 

590.314  Presiding  official. 

590.315  Witnesses. 

590.316  Shortened  proceedings. 

590.317  Complaints. 

Subpart  D— Oplnlona  and  Ordara 

590.401  Orders  to  show  cause. 

590.402  Conditional  orders. 

590.403  Emergency  interim  orders. 

590.404  Final  opinions  and  orders. 

590.405  Transferability. 

590.406  Compliance  with  orders. 

590.407  Reports  of  contract  amendments. 

Subpart  E— AppHcationa  for  RahMUing 

590.501  Filing. 

590.502  Apphcation  is  not  a  stay. 

590.503  Opinion  and  order  on  rehearing. 

590.504  Denial  by  operation  of  law. 

590.505  Answers  to  applications  for 
rehearing. 

Authority:  Sec.  301(b),  Sec.  402[f},  and  Sec. 
644,  Pub.  L  95-91.  91  Stat.  578.  585,  and  599 
(42  U.S.C.  7151(b),  7172(f).  and  7254),  Sec.  3, 
Act  of  June  21. 1938.  c.  556  52  Stat  822  (15 
U.S.C.  717b);  E.O.  12009  (42  FR  46287, 
September  15, 1977;  DOE  Delegation  Order 
No.  0204-111  (49  FR  6684,  February  22, 1984). 


Subpart  A— Oanerai  Provisions 
{590.100    OMB  Control  Numbara. 

The  information  collection 
requirements  contained  in  this  Part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  1903-0081. 

§  590.101    Purposa  and  scopa. 

The  purpose  of  this  Part  is  to  establish 
the  rules  and  procedures  required  to  be 
followed  by  persons  to  obtain 
authorizations  from  the  Administrator  of 
the  Economic  Regtilatory  Administration 
(ERA)  to  import  or  export  naturd  gas 
under  the  Natural  Gas  Act  and  by  all 
other  persons  interested  in  participating 
in  a  nattiral  gas  import  or  export 
proceeding  before  the  agency. 

This  Part  establishes  the  procedural 
rules  necessary  to  implement  the 
authorities  vested  in  the  Secretary  of 
Energy  by  sections  301(b)  and  402(f)  of 
the  DOE  Act,  which  have  been 
delegated  to  the  Administrator. 

S  590.102    Dafinmona. 

As  used  in  this  Part: 

(a)  "Administrator"  means  the 
Administrator  of  the  ERA  or  any 
employee  of  the  DOE  who  has  been 
delegated  final  decisional  authority. 

(b)  "Contested  proceeding"  means  a 
proceeding  (1)  where  a  protest  or  a 
motion  to  intervene,  or  a  notice  of 
intervention,  in  opposition  to  an 
apphcation  or  other  requested  action 
has  been  filed,  or  (2)  where  a  party 
otherwise  notifies  the  Administrator  and 
the  other  parties  to  a  proceeding  in 
writing  that  it  opposes  an  application  or 
other  requested  action. 

(c)  "Decisional  employee"  means  the 
Administrator,  presiding  officials  at 
conferences,  oral  presentations  or  trial- 
type  hearings,  and  any  other  employee 
of  the  DOE,  including  consultants  and 
contractors,  who  are,  or  may  reasonably 
be  expected  to  be,  involved  in  the 
decision-making  process,  including 
advising  the  Administrator  on  the 
resolution  of  issues  involved  in  a 
proceeding.  The  term  includes  those 
employees  of  the  EKDE  assisting  in  the 
conduct  of  trial-type  hearings  by 
performing  functions  on  behalf  of  the 
Administrator  or  presiding  official. 

(d)  "DOE"  means  the  Department  of 
Energy,  of  which  the  ERA  is  a  part. 

(e)  "DOE  Act"  means  the  Department 
of  Energy  Organization  Act  Pub.  L  95- 
91,  91  Stat  565  (42  U.S.C.  7101  et  seq.). 

(f)  "ERA"  means  the  Economic 
Regulatory  Administration. 

(g)  "FERC"  means  the  Federal  Energy 
Regulatory  Commission, 
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(h)  "Interested  person"  means  a 
person,  other  than  a  decisional 
employee,  whose  interest  in  a 
proceeding  goes  beyond  the  general 
interest  of  the  public  as  a  whole  and 
includes  applicants,  intervenors, 
competitors  of  applicants,  and  other 
individuals  and  organizations,  including 
non-profit  and  public  interest 
organizations,  and  state,  local,  and  other 
public  officials,  with  a  proprietary, 
financial  or  other  special  interest  in  the 
outcome  of  a  proceeding.  The  term  does 
not  include  other  federal  agencies  or 
foreign  governments  and  their 
representatives,  unless  the  agency, 
foreign  government,  or  representative  of 
a  foreign  government  is  a  party  to  the 
proceeding. 

(i)  "Natural  gas"  means  natural  gas 
and  mixtures  of  natural  gas  and 
synthetic  natural  gas,  regardless  of 
physical  form  or  phase,  including 
liquefied  natural  gas  and  gels  primarily 
composed  of  natural  gas. 

(j)  "NGA"  means  the  Natural  Gas  Act 
of  June  21. 1938,  c.  556,  52  Stat.  821  (15 
U.S.C.717etseq.). 

(k)  "Off-the-record  communication" 
means  a  written  or  oral  communication 
not  on  the  record  which  is  relevent  to 
the  merits  of  a  proceeding,  and  about 
which  the  parties  have  not  been  given 
reasonable  prior  notice  of  the  nature 
and  purpose  of  the  communication  and 
an  opportunity  to  be  present  during  such 
communication  or.  in  the  case  of  a 
written  communication,  an  opportimity 
to  respond  to  the  communication.  It  does 
not  include  communications  concerned 
solely  with  procedures  which  are  not 
relevant  to  the  merits  of  a  proceeding.  It 
also  does  not  include  general 
background  discussions  about  an  entire 
industry  or  natural  gas  markets  or 
communications  of  a  general  nature 
made  in  the  course  of  developing  agency 
policy  for  future  general  application, 
even  though  these  discussions  may 
relate  to  the  merits  of  a  [wrticular 
proceeding. 

(1)  "Party"  means  an  applicant,  any 
person  who  has  filed  a  motion  for  and 
been  granted  intervener  status  or  whose 
motion  to  intervene  is  pending,  and  any 
state  commission  which  has  intervened 
by  notice  pursuant  to  5  590.303(a). 

(m)  "Person"-  means  any  individual, 
firm,  estate,  trust,  partnership, 
association,  company,  joint-ventiue, 
corporation.  United  States  local,  state 
and  federal  governmental  unit  or 
instrumentality  thereof,  charitable, 
educational  or  other  institution,  and 
others,  including  any  officer,  director, 
owner,  employee,  or  duly  authorized 
representative  of  any  of  the  foregoing. 

(n)  "Presiding  official"  means  any 
employee  of  the  DOE  who  has  been 


designated  by  the  Administrator  to 
conduct  any  stage  of  a  proceeding, 
which  may  include  presiding  at  a 
conference,  oral  presentation,  or  trial- 
type  hearing,  and  who  has  been 
delegated  the  authority  of  the 
Administrator  to  make  rulings  and  issue 
orders  in  the  conduct  of  such 
proceeding,  other  than  final  opinions 
and  orders,  orders  to  show  cause, 
emergency  interim  orders,  or  conditional 
decisions  under  Subpart  D  and  orders 
on  rehearing  under  Subpart  E. 

(o)  "Proceeding"  means  the  process 
and  activity,  and  any  part  thereof, 
instituted  by  the  ERA  either  in  response 
to  an  application,  petition,  motion  or 
other  filing  under  this  Part,  or  on  its  own 
initiative,  by  which  the  ERA  develops 
and  considers  the  relevant  facts,  policy 
and  applicable  law  concerning  the 
importation  or  exportation  of  natiiral 
gas  and  which  may  lead  to  the  issuance 
of  an  order  by  the  Administrator  under 
Subparts  D  and  E. 

(p)  "State  commission"  means  the 
regulatory  body  of  a  state  or 
municipality  having  jurisdiction  to 
regulate  rates  and  charges  for  the  sale  of 
natiiral  gas  to  consumers  within  the 
state  or  municipality. 

§  590. 1 03    General  requirements  for  flilng 
documents  witti  tfte  ERA. 

(a)  Any  document,  including  but  not 
limited  to  an  application,  amendment  of 
an  application,  request,  petition,  motion, 
answer,  comment,  protest,  complaint, 
and  any  exhibit  submitted  in  connection 
with  such  documents,  shall  be  filed  with 
the  ERA  under  this  Part.  Such  dociunent 
shall  be  considered  officially  filed  with 
the  ERA  when  it  has  been  received  and 
stamped  with  the  time  and  date  of 
receipt  by  the  Natiiral  Gas  Division, 
ERA.  Documents  transmitted  to  the  ERA 
must  be  addressed  as  provided  in 

§  590.104.  All  documents  and  exhibits 
become  part  of  the  record  in  the  official 
ERA  docket  file  and  will  not  be 
returned.  An  original  and  fifteen  (15) 
copies  of  all  applications,  filings  and 
submittals  shall  be  provided  to  the  ERA. 
No  specific  format  is  required. 

(b)  Upon  receipt  by  the  ERA,  each 
application  or  other  initial  request  for 
action  shall  be  assigned  a  docket 
number.  Any  petition,  motion,  answer, 
request,  comment,  protest,  complaint  or 
other  document  filed  subsequently  in  a 
docketed  proceeding  with  the  ERA  shall 
refer  to  the  assigned  docket  number.  All 
documents  shall  be  signed  either  by  the 
person  upon  whose  behalf  the  document 
is  filed  or  by  an  authorized 
representative.  Documents  signed  by  an 
authorized  representative  shall  contain 
a  certified  statement  that  the 
representative  is  a  duly  authorized 


representative  imless  the  representative 
has  a  certified  statement  already  on  Me 
in  the  ERA  docket  of  the  proceeding.  All 
documents  shall  also  be  verified  under 
oath  or  affirmation  by  the  person  filing, 
or  by  an  officer  or  authorized 
representative  of  the  firm  having 
knowledge  of  the  facts  alleged.  Each 
document  filed  with  the  ERA  shall 
contain  a  certification  that  a  copy  has 
been  served  as  required  by  {  590.107 
and  indicate  the  date  of  service.  Service 
of  each  document  must  be  made  not 
later  than  the  date  of  the  filing  of  the 
document. 

(c)  A  person  who  files  an  application 
shall  state  whether,  to  the  best 
knowledge  of  that  person,  the  same  or  a 
related  matter  is  being  considered  by 
any  other  part  of  the  DOE,  including  the 
FERC,  or  any  other  Federal  agency  or 
department  and,  if  so,  shall  identify  the 
matter  and  the  agency  or  department. 

§  590.104    Address  for  fiHng  docunfents. 

All  documents  filed  under  this  part 
shall  be  addressed  to:  Natiu-al  Gas 
Division,  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  GA-033,  RG-43, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585. 

All  hand  dehvered  documents  shall  be 
filed  at  the  above  address  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

§  590.105    Computation  of  time. 

(a)  In  computing  any  period  of  time 
prescribed  or  allowed  by  these 
regulations,  the  day  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  nm  is  not  included.  The 
period  of  time  begins  to  run  the  next  day 
after  the  day  of  the  act  or  event.  The  last 
day  of  the  period  so  computed  is 
included  unless  it  is  a  Saturday,  Sunday, 
or  legal  Federal  holiday,  in  which  event 
the  period  runs  until  the  end  of  the  next 
day  that  is  neither  a  Saturday,  Sunday, 
nor  a  legal  Federal  holiday,  unless 
otherwise  provided  by  this  Part  or  by 
the  terms  of  an  ERA  order.  Documents 
received  after  the  regular  business  hours 
are  deemed  filed  on  the  next  regular 
business  day. 

(b)  When  a  dociiment  is  required  to  be 
filed  with  the  ERA  within  a  prescribed 
time,  an  extension  of  time  to  file  may  be 
granted  for  good  cause  shown, 

(c)  An  order  is  issued  and  effective 
when  date  stamped  by  the  Natural  Gas 
Division  after  the  order  has  been  signed 
unless  another  effective  date  is  specified 
in  the  order. 
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§590.106    Dockets. 

The  ERA  shall  maintain  a  docket  file 
of  each  proceeding  under  this  Part, 
which  shall  contain  the  official  record 
upon  which  all  orders  provided  for  in 
Subparts  A  and  E  shall  be  based.  The 
official  record  in  a  particular  proceeding 
shall  include  the  official  service  list  all 
documents  filed  under  S  590.103,  the 
official  transcripts  of  any  procedures 
held  under  Subpart  C.  any  opinions  and 
orders  issued  by  the  ERA  under 
Subparts  D  and  E,  and  reports  of 
contract  amendments  under  5  590.407. 
All  dockets  shall  be  available  for 
inspection  and  copying  by  the  public 
during  regular  business  hours  between 
8:00  a.m.  and  4:30  p.m.  Dockets  are 
located  in  the:  Natural  Gas  Division. 
Forrestal  Building.  Room  GA-033, 1000 
Independence  Avenue.  SW.. 
Washington.  D.C.  20585. 

§590.107    Swvic*. 

(a)  An  applicant,  any  other  partj-  to  a 
proceeding,  or  a  person  filing  a  protest 
shall  serve  a  copy  of  all  documents  filed 
with  the  ERA  upon  all  parties  unless 
otherwise  provided  in  this  Part.  The 
copy  of  a  document  served  upon  parties 
shall  be  a  true  copy  of  the  docimient 
filed  with  the  ERA.  but  does  not  have  to 
be  a  copy  stamped  with  the  time  and 
date  of  receipt  by  the  ERA.  The  ERA 
shall  maintain  an  official  service  list  for 
each  proceeding  which  shall  be 
provided  upon  request. 

(b)  When  the  parties  are  not  known, 
such  as  during  the  initial  comment 
period  following  pubHcation  of  the 
notice  of  application,  service 
requirements  under  paragraph  (a)  of  this 
section  may  be  met  by  serving  a  copy  of 
all  documents  on  the  applicant  and  on 
the  ERA  for  inclusion  in  the  ERA  docket 
in  the  proceeding. 

(c)  All  documents  required  to  be 
served  under  this  Part  may  be  served  by 
hand,  certified  mail,  registered  mail,  or 
regular  mail.  It  shall  be  the 
responsibility  of  the  serving  party  to 
ensure  that  service  is  effected  in  a 
timely  marmer.  Service  is  deemed 
complete  upon  delivery  or  upon  maihng, 
whichever  occurs  first. 

(d)  Service  upon  a  person's  duly 
authorized  representatives  on  the 
official  service  Hst  shall  constitute 
service  upon  that  person. 

(e)  All  ERA  orders,  notices,  or  other 
ERA  documents  shall  be  served  on  the 
parties  by  ERA  either  by  hand, 
registered  mail,  certified  mail,  or  regular 
mail,  except  as  otherwise  provided  in 
this  Part. 

§  590.108    Off-th«-f«cord  communication*. 

(a)  In  any  contested  proceeding  under 
this  Part: 


(1)  No  interested  person  shall  make  an 
off-the-record  communication  or 
knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
decisional  employee. 

(2)  No  decisional  employee  shall  make 
an  off-the-record  communication  or 
knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
interested  person. 

(3)  A  decisional  employee  who 
receives,  makes,  or  knowingly  causes  to 
be  made  an  oral  off-the-record 
communication  prohibited  by  this 
section  shall  prepare  a  memorandum 
stating  the  substance  of  the 
communication  and  any  responses  made 
to  it. 

(4)  Within  forty-eight  (48)  hours  of  the 
off-the-record  communication,  a  copy  of 
all  written  of-the-record 
communications  or  memoranda 
prepared  in  compliance  with  paragraph 
(a)(3)  of  this  section  shall  be  delivered 
by  the  decisional  employee  to  the 
Administrator  and  to  the  Director  of  the 
Natural  Gas  Division.  The  materials  will 
then  be  made  available  for  public 
inspection  by  placing  them  in  the  docket 
associated  with  the  proceeding. 

(5)  Requests  by  a  party  for  an 
opportunity  to  rebut,  on  the  record,  any 
facts  or  contentions  in  an  off-the-record 
communication  may  be  filed  in  writing 
with  the  Administrator.  The 
Administrator  shall  grant  such  requests 
only  for  good  cause. 

(6)  Upon  being  notified  of  an  off-the- 
record  communication  made  by  a  party 
in  violation  of  this  section,  the 
Administrator  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  policies  of  the  NGA  and  the 
DOE  Act,  require  the  party  to  show 
cause  why  the  party's  claim  or  interest 
in  the  proceeding  should  not  be 
dismissed,  denied,  disregarded,  or 
otherwrise  adversely  affected  on  account 
of  the  violation. 

(b)  The  prohibitions  of  paragraph  (a) 
of  this  section  shall  apply  only  to 
contested  proceedings  and  begin  at  the 
time  either  a  protest  or  a  motion  to 
intervene  or  notice  of  intervention  in 
opposition  to  the  application  or  other 
requested  action  is  filed  with  the  ERA, 
or  a  party  otherwise  specifically  notifies 
the  Administrator  and  the  other  parties 
in  writing  of  its  opposition  to  the 
application  or  other  requested  action, 
whichever  occur  first. 

§  59a  109    ERA  invMtigations. 

The  Administrator  or  the 
Administrator's  delegate  may 
investigate  any  facts,  conditions, 
practices,  or  other  matters  within  the 
scope  of  this  Part  in  order  to  determine 
whether  any  person  has  violated  or  is 


about  to  violate  any  provisions  of  the 
NGA  or  other  statutes  or  any  rules, 
regulations,  or  orders  within  the 
Administrator's  jurisdiction.  In 
conducting  such  investigations,  the 
Administrator  or  the  Administrator's 
delegate  may.  among  other  things, 
subpoena  witnesses  to  testify,  subpoena 
or  otherwise  require  the  submission  of 
documents,  and  order  testimony  to  be 
taken  by  deposition. 

Subpart  B— Applicattons  for 
Auttwrtzatlon  to  Import  or  Export 
Natural  Gas 


§590^1 

(a)  Any  person  seeking  authorization 
to  import  or  export  natural  gas  into  or 
from  the  United  States,  to  amend  an 
existing  import  or  export  authorization, 
or  seeking  any  other  requested  action, 
shall  file  an  application  vWth  the  ERA 
under  the  provisions  of  this  Part 

(b)  Apphcations  shall  be  filed  at  least 
sixty  (60)  days  in  advance  of  the 
proposed  import  or  export  or  other 
requested  action,  unless  a  later  date  is 
permitted  for  good  cause  shown. 

§590.202    ContMta  of  appHcMlona. 

(a)  Each  application  filed  under 

S  590.201  shall  contain  the  exact  legal 
name  of  the  appUcant  the  names,  titles, 
and  mailing  addresses  of  a  maximum  uf 
two  persons  for  the  official  service  hst  a 
statement  describing  the  action  sought 
from  the  ERA,  the  justification  for  such 
action,  including  why  the  proposed 
action  is  not  inconsistent  with  the  public 
interest  and  the  ERA  docket  number,  if 
apphcable. 

(b)  Each  application  shall  include  the 
matters  listed  below  to  the  extent 
applicable.  All  factual  matters  shall  be 
supported  to  the  extent  practicable  by 
the  necessary  data  or  documents. 
Copies  of  relevant  documents  filed  or 
intended  to  be  filed  with  FERC  may  be 
submitted  to  satisfy  the  requirements  of 
this  section.  Topics  to  be  addressed  or 
described  shall  include: 

(1)  The  scope  of  the  project  including 
the  volumes  of  natural  gas  involved,  the 
dates  of  commencement  and  completion 
of  the  proposed  import  or  export  and 
the  facilities  to  be  utilized  or 
constructed; 

(2)  The  source  and  security  of  the 
natural  gas  supply  to  be  imported  or 
exported,  including  contract  volumes 
and  a  description  of  the  gas  reserves 
supporting  the  project  during  the  term  of 
the  requested  authorization; 

(3)  Identification  of  all  the  participants 
in  the  transaction,  including  the  parent 
company,  if  any,  and  identification  of 
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any  corporate  or  other  affiliations 
among  the  participants: 

(4)  The  terms  of  the  transaction,  such 
as  take-or-pay  obligations,  make-up 
provisions,  and  other  terms  that  affect 
the  marketability  of  the  gas; 

(5)  The  provisions  of  the  import 
arrangement  which  estabUsh  the  base 
price,  volume  requirements, 
transportation  and  other  costs,  and 
allow  adjustments  during  the  life  of  the 
project,  and  a  demonstration  as  to  why 
the  import  arrangement  is  and  will 
remain  competitive  over  the  life  of  the 
project  and  is  otherwise  not  inconsistent 
with  the  public  interest; 

(6)  For  proposed  imports,  the  need  for 
the  natural  gas  by  the  applicant  or 
applicant's  prospective  customers, 
including  a  description  of  the  persons 
who  are  expected  to  purchase  the 
natural  gas;  and  for  proposed  exports, 
the  lack  of  a  national  or  regional  need 
for  the  gas;  and 

(7)  The  potential  environmental 
impact  of  the  project. 

(c)  The  application  shall  also  have 
attached  a  statement,  including  a  signed 
opinion  or  legal  counsel,  showing  that  a 
proposed  import  or  export  of  natural  gas 
is  within  the  corporate  powers  of  the 
applicant  and  a  copy  of  all  relevant 
contracts  and  purchase  agreements. 

(d)  The  Administrator  or  the 
Administrator's  delegate  may  at  any 
lime  require  the  applicant  and  other 
parties  to  make  supplemental  filings  of 
additional  information  necessary  to 
resolve  issues  raised  by  the  application.. 

(e)  All  information  and  data  filed  in 
support  of  or  against  an  application  will 
be  placed  in  the  official  ERA  docket  file 
of  the  proceeding  and  will  not  be 
afforded  confidential  treatment,  unless 
the  party  shows  why  the  information  or 
data  should  be  exempted  from  public 
disclosure  and  the  Administrator  or 
Administrator's  delegate  determines 
that  such  information  or  data  shall  be 
afforded  confidential  treatment. 

§590.203    0«flci«nt  application. 

If  an  application  is  incomplete  or 
otherwise  deemed  deficient,  the 
Administrator  or  the  Administrator's 
delegate  may  require  the  applicant  to 
submit  additional  information  or 
exhibits  to  remedy  the  deficiency.  If  the 
applicant  does  not  remedy  the 
deficiency  within  the  time  specified  by 
the  Administrator  or  the  Administrator's 
delegate,  the  application  may  be 
dismissed  without  prejudice  to  refiling 
at  another  time. 

§590.204    AmtMtmant  or  withdrawal  of 
applications. 

(a)  The  applicant  may  amend  or 
supplement  the  application  at  any  time 


prior  to  issuance  of  the  Administrator's 
final  opinion  and  order  resolving  the 
application,  and  shall  amend  or 
supplement  the  application  whenever 
there  are  changes  in  material  facts  or 
conditions  upon  which  the  proposal  is 
based. 

(b)  The  Administrator  may  for  good 
cause  shown  by  motion  of  a  party  or 
upon  the  Administrator's  own  initiative 
decline  to  act  on,  in  whole  or  in  part,  an 
amendment  or  supplement  requested  by 
an  applicant  under  paragraph  (a)  of  this 
section. 

(c)  After  written  notice  to  the  ERA 
and  service  upon  the  parties  of  that 
notice  an  applicant  may  withdraw  an 
application.  Such  withdrawal  shall  be 
effective  thirty  (30)  days  after  notice  to 
ERA  if  the  Administrator  does  not  issue 
an  order  to  the  contrary  within  that  time 
period. 

§590.205    Notic*  of  applications. 

(a)  Upon  receipt  of  an  application,  the 
ERA  shall  publish  a  notice  of 
application  in  the  Federal  Register.  The 
notice  shall  summarize  the  proposal. 
Except  in  emergency  circumstances, 
generally  the  notice  shall  piovide  a  time 
limit  of  not  less  than  thirty  (30)  days 
from  the  notice's  date  of  publication  in 
the  Federal  Register  for  persons  to  file 
protests,  comments,  or  a  motion  to 
intervene  or  notice  of  intervention,  as 
applicable.  The  notice  may  also  request 
comments  on  specific  issues  or  matters 
of  fact,  law.  or  policy  raised  by  the 
application. 

(b)  The  notice  of  application  shall 
advise  the  parties  of  their  right  to 
request  additional  procedures,  including 
the  opportunity  to  file  written  comments 
and  to  request  that  a  conference,  oral 
presentation,  or  trial-type  hearing  be 
convened.  Failure  to  request  additional 
procedures  at  this  time  shall  be  deemed 
a  waiver  of  any  right  to  additional 
procedures  should  the  Administrator 
decide  to  grant  the  application  and 
authorize  the  import  or  export  by  issuing 
a  final  opinion  and  order  in  accordance 
with  §  590.316. 

(c)  Where  negotiations  between  the 
DOE.  including  the  ERA,  and  a  foreign 
government  have  resulted  in  a  formal 
policy  agreement  or  statement  affecting 
a  particular  import  or  export  proceeding, 
the  ERA  shall  include  in  the  notice  of 
application  a  description  of  the  terms  or 
policy  positions  of  that  agreement  or 
statement  to  the  extent  they  apply  to  the 
proceeding,  and  invite  comment.  A 
formal  policy  agreement  or  statement 
affecting  a  particular  import  or  export 
proceeding  that  is  arrived  at  after 
publication  of  the  notice  of  application 
shall  be  placed  on  the  record  in  that 


proceeding  and  the  parties  given  an 
opportunity  to  comment  thereon. 

§  590.206    Notlcs  of  procaduras. 

In  all  proceedings  where,  following  a 
notice  of  application  and  the  time 
specified  in  the  notice  for  the  Hling  or 
response  thereto,  the  Administrator 
determined  to  have  additional 
procedures,  which  may  consist  of  the 
filing  of  supplemental  written  comments, 
written  interrogatories  or  other 
discovery  procedures,  a  conference,  oral 
presentation,  or  trial-type  hearing,  the 
Administrator  shall  provide  the  parties 
with  notice  of  the  procedures  the 
Administrator  has  determined  to  follow 
in  the  proceeding  and  advise  the  parties 
of  their  right  to  request  any  additional 
procedures  in  accordance  with  the 
provisions  of  S  590.310.  The  notice  of 
procedures  may  identify  and  request 
comments  on  specific  issues  of  fact  law, 
of  policy  relevant  to  the  proceeding  and 
may  establish  a  time  limit  for  requesting 
additional  procedures. 


§590.207    Filing  f 

A  non-refundable  filing  fee  of  fifty 
dollars  ($50]  shall  accompany  each 
application  filed  imder  $  590.201. 

§  590.208    Small  voluma  •xports. 

(a)  Any  person  may  export  up  to 
100.000  cubic  feet  of  natiiral  gas  (14.73 
pounds  per  square  inch  at  60  *F)  or  the 
liquefied  or  compressed  equivalent 
thereof,  in  a  single  shipment  for 
scientific,  experimental,  or  other  non- 
utility  gas  use  without  prior 
authorization  of  the  Administrator. 

§  590.209    Exchangee  by  displacement 

Any  importer  of  natural  gas  may  enter 
into  an  exchange  by  displacement 
agreement  without  the  prior 
authorization  of  the  Administrator  when 
the  net  effect  of  the  exchange  is  no 
different  than  under  the  importer's 
existing  authorization.  An  exchange  by 
displacement  is  an  arrangement 
whereby  authorized  imported  volumes 
are  displaced  by  other  gas  for  purposes 
of  storage  or  flexibility.  The  term  of  the 
exchange  agreement  may  not  exceed 
five  (5]  years,  the  volumes  imported  may 
not  exceed  the  importer's  existing 
import  authorization,  and  no  actual 
natural  gas  may  flow  across  the  United 
States  border  under  the  terms  of  the 
exchange  agreement.  Any  importer  who 
enters  into  an  exchange  agreement 
pursuant  to  this  section  shall  file  with 
ERA  within  fifteen  (15)  days  after  the 
start  up  of  the  exchange,  a  written 
description  of  the  transaction,  the  exact 
volume  of  natural  gas  to  be  displaced. 
the  name  of  the  purchaser,  and  the 
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import  authorization  under  which  the 
exchange  is  being  carried  out. 

Subpart  C— Procedures 
§590.301    QeiMraL 

The  procedures  of  this  Subpart  are 
appHcable  to  proceedings  conducted  on 
all  applications  or  other  requested 
actions  filed  under  this  Part.  The 
Administrator  may  conduct  all  aspects 
of  the  procedures  of  this  Subpart  or  may 
designate  a  presiding  official  pursuant  to 
§  590.314. 

$590^2    Motions  and  answar*. 

(a)  Motions  for  any  procedural  or 
interlocutory  ruling  shall  set  forth  the 
ruling  or  relief  requested  and  state  the 
grounds  and  the  statutory  or  other 
authority  rehed  upon.  All  written 
motions  shall  comply  with  the  filing 
requirements  of  §  590.103.  Motions  made 
during  conferences,  oral  presentations 
or  trial-type  hearings  may  be  stated 
orally  upon  the  record,  unless  the 
Administrator  or  the  presiding  official 
determines  otherwise. 

(b)  Any  party  may  file  an  answer  to 
any  written  motion  within  fifteen  (15] 
days  dfter  the  motion  is  filed,  unless 
another  period  of  time  is  established  by 
the  Administrator  or  the  presiding 
official.  Answers  shall  be  in  writing  and 
shall  detail  each  material  allegation  of 
the  motion  being  answered.  Answers 
shall  state  clearly  and  concisely  the 
facts  and  legal  authorities  relied  upon. 

(c)  Any  motion,  except  for  motions 
seeking  intervention  or  requesting  that  a 
conference,  oral  presentation  or  trial- 
type  hearing  be  held,  shall  be  deemed  to 
have  been  denied,  unless  the 
Administrator  or  presiding  official  acts 
within  thirty  (30)  days  after  the  motion 
is  filed. 

§  590.303    Interventions  and  answers. 

(a)  A  state  commission  may  intervene 
in  a  proceeding  under  this  Part  as  a 
matter  of  right  and  become  a  party  to 
the  proceeding  by  filing  a  notice  of 
intervention  no  later  than  the  date  fixed 
for  filing  motions  to  intervene  in  tlie 
applicable  ERA  notice  or  order.  If  the 
period  for  fihng  the  notice  has  expired,  a 
state  commission  may  be  permitted  to 
intervene  by  complying  with  the  filing 
and  other  requirements  applicable  to 
any  other  person  seeking  tolsecome  a 
party  to  the  proceeding  as  provided  in 
this  section. 

(b)  Any  other  person  who  seeks  to 
become  a  party  to  a  proceeding  shall  file 
a  motion  to  intervene,  which  sets  out 
cleariy  and  concisely  the  facts  upon 
which  the  petitioner's  claim  of  interest  is 
based. 


(c)  A  motion  to  intervene  shall  state, 
to  the  extent  known,  the  position  taken 
by  the  movant  and  the  factual  and  legal 
basis  for  such  positions  in  order  to 
advise  the  parties  and  the  Administrator 
as  to  the  specific  issues  of  pohcy.  fact, 
or  law  to  be  raised  or  controverted. 

(d)  Motions  to  intervene  may  be  filed 
at  any  time  following  the  fiUng  of  an 
application,  but  no  later  than  the  date 
fixed  for  filing  such  motions  or  notices 
in  the  apphcable  ERA  notice  or  order, 
unless  a  later  date  is  permitted  by  the 
Administrator  for  good  cause  shown 
and  after  considering  the  impact  of 
granting  the  late  motion  on  the 
proceeding.  Each  motion  or  notice  shall 
list  the  names,  titles,  and  mailing 
addresses  of  a  maximum  of  two  persons 
for  the  official  service  list. 

(e)  Any  party  may  file  an  answer  to  a 
motion  to  intervene,  but  such  answer 
shall  be  made  within  fifteen  (15)  days 
after  the  motion  to  intervene  was  filed, 
unless  a  later  date  is  permitted  by  the 
Administrator  for  good  cause  shown. 
Answers  shall  be  in  writing.  Answers 
shall  detail  each  material  allegation  of 
the  motion  to  intervene  being  answered 
and  state  clearly  and  concisely  the  facts 
and  legal  authorities  relied  upon.  Failure 
to  answer  is  deemed  a  waiver  of  any 
objection  to  the  intervention.  This 
paragraph  does  not  prevent  the 
Administrator  from  paling  on  a  motion  to 
intervene  and  issuing  a  final  opinion 
and  order  in  accordance  with  §  590.316 
prior  to  the  expiration  of  the  fifteen  (15) 
days  in  which  a  party  has  to  answer  a 
motion  to  intervene. 

(f)  If  an  answer  in  opposition  to  a 
motion  to  intervene  is  timely  filed  or  if 
the  motion  to  intervene  is  not  timely 
filed,  then  the  movant  becomes  a  party 
only  after  the  motion  to  intervene  is 
expressly  granted. 

(g)  If  no  answer  in  opposition  to  a 
motion  to  intervene  is  filed  within  the 
period  of  time  prescribed  in  paragraph 
(e)  of  this  section,  the  motion  to 
intervene  shall  be  deemed  to  be  granted, 
unless  the  Administrator  denies  the 
motion  in  whole  or  in  part  or  otherwise 
limits  the  intervention  prior  to  the 
expiration  of  the  time  allowed  in 
paragraph  (e)  for  filing  an  answer  to  the 
motion  to  intervene.  Where  the  motion 
to  intervene  is  deemed  granted,  the 
participation  of  the  intervener  shall  be 
limited  to  matters  affecting  asserted 
rights  and  interests  specifically  set  forth 
in  the  motion  to  intervene,  and  the 
admission  of  such  intervenor  to  party 
status  shall  not  be  construed  as 
recognition  by  the  ERA  that  the 
intervenor  might  be  aggrieved  because 
of  any  order  issued. 

(h)  In  the  event  that  a  motion  for  late 
intervention  is  granted,  an  intervenor 


shall  accept  the  record  of  the  proceeding 
as  if  was  developed  prior  to  the 
intervention. 

§  590.304    Protests  and  answers. 

(a)  Any  person  objecting  to  an 
application  filed  under  {  590.201  of  this 
Part  or  to  any  action  taken  by  the  ERA 
under  this  Part  may  file  a  protest.  No 
particular  form  is  required.  The  protest 
shall  identify  the  person  filing  the 
protest,  the  apphcation  or  action  being 
objected  to,  and  provide  a  concise 
statement  of  the  reasons  for  the  protest. 

(b)  The  filing  of  a  protest,  without  also 
filing  a  motion  to  intervene  or  a  notice  of 
intervention,  shall  not  make  the  person 
filing  the  protest  a  party  to  the 
proceeding. 

(c)  A  protest  shall  be  made  part  of  the 
the  official  ERA  docket  file  in  the 
proceeding  and  shall  be  considered  as  a 
statement  of  position  of  the  person  filing 
the  protest,  but  not  as  establishing  the 
vahdity  of  any  assertion  upon  which  the 
decision  would  be  based. 

(d)  Protests  shall  be  served  on  the 
applicant  and  all  parties  by  the  person 
filing  the  protest.  If  the  person  filing  the 
protest  is  unable  to  provide  service  on 
any  person  identified  as  a  party  to  the 
proceeding  after  a  good  faith  effort,  then 
the  ERA  shall  effect  service.  However, 
when  the  parties  are  not  known,  service 
requirements  may  be  met  by  serving  a 
copy  on  the  applicant  and  on  the  ERA  as 
provided  in  {  590.107(b). 

(e)  Protests  may  be  filed  at  any  time 
following  the  filing  of  an  application,  but 
no  later  than  the  date  fixed  for  filing 
protests  in  the  applicable  ERA  notice  or 
order,  unless  a  later  date  is  permitted  by 
the  Administrator  for  good  cause  shown. 

(f)  Any  party  may  file  an  answer  to  a 
protest  but  such  answer  must  be  filed 
within  fifteen  (15)  days  after  the  protest 
was  filed,  unless  a  later  date  is 
permitted  by  the  Administrator  for  good 
cause  shown. 

§590.305    tntormai  discovery. 

The  parties  to  a  proceeding  may 
conduct  discovery  through  use  of 
procedures  such  as  written 
interrogatories  or  protection  of 
documents.  In  response  to  a  motion  by  a 
party,  the  Administrator  or  presiding 
official  may  determine  the  procedures  to 
be  utiUzed  for  discovery  if  the  parties 
cannot  agree  on  such  procedures. 

§590.306    Sul>poenas. 

(a)  Subpoenas  for  the  attendance  of 
witnesses  at  a  trial-type  hearing  or  for, 
the  production  of  documentary  evidence 
may  be  issued  upon  the  imtiative  of  the 
Administrator  or  presiding  offidaL  or 
upon  written  motion  of  a  party  or  oral 
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motion  of  a  party  during  a  conference, 
oral  presentation,  or  trial-type  hearing,  if 
the  Administrator  or  presiding  official 
determines  that  the  evidence  sought  is 
relevant  and  material. 

(b)  Motions  for  the  issuance  of  a 
subpoena  shall  specify  the  relevance, 
materiality,  and  scope  of  the  testimony 
or  documentary  evidence  sought, 
including,  as  to  documentary  evidence, 
specification  to  the  extent  possible  of 
the  documents  sought  and  the  facts  to 
be  proven  by  them,  the  issues  to  which 
they  relate,  and  why  the  information  or 
evidence  was  not  obtainable  through 
discovery  procedures  agreed  upon  by 
the  parties. 

(c)  If  service  of  a  subpoena  is  made  by 
a  United  States  Marshall  or  a  Deputy 
United  States  Marshall,  service  shall  be 
evidenced  by  their  return.  If  made  by 
another  person,  that  person  shall  affirm 
that  service  has  occurred  and  file  an 
affidavit  to  that  effect  with  the  original 
subpoena.  A  witness  who  is  subpoenaed 
shall  be  entitled  to  witness  fees  as 
provided  in  §  590.315(c). 

§590.307    Depositions. 

(a)  Upon  motion  filed  by  a  party,  the 
Administrator  or  presiding  official  may 
authorize  the  taking  of  testimony  of  any 
witness  by  deposition.  Unless  otherwise 
directed  in  the  authorization  issued,  a 
witness  being  deposed  may  be 
examined  regarding  any  matter  which  is 
relevant  to  the  issues  involved  in  the 
pending  proceeding. 

(b)  Parties  authorized  to  take  a 
deposition  shall  provide  written  notice 
to  the  witness  and  all  other  parties  at 
least  ten  (10)  days  in  advance  of  the 
deposition  unless  such  advance  notice  is 
waived  by  mutual  agreement  of  the 
parties. 

(c)  The  requesting  motion  and  notice 
shall  state  the  name  and  mailing 
address  of  the  witness,  delineate  the 
subject  matters  on  which  the  witness  is 
expected  to  testify,  state  the  reason  why 
the  deposition  should  be  taken,  indicate 
the  time  and  place  of  the  deposition,  and 
provide  the  name  and  mailing  address  of 
the  person  taking  the  deposition. 

(d)  A  witness  whose  testimony  is 
taken  by  deposition  shall  be  sworn  in  or 
shall  affirm  concerning  the  matter  about 
which  the  witness  has  been  called  to 
testify  before  any  questions  are  asked  or 
testimony  given.  A  witness  deposed 
shall  ^e  entitled  to  witness  fees  as 
provided  in  S  590.315(c). 

(e)  The  moving  party  shall  file  the 
entire  deposition  with  ERA  after  it  has 
been  subscribed  and  certified.  No 
portion  of  the  deposition  shall  constitute 
a  part  of  the  record  in  the  proceedings 
unless  received  in  evidence,  in  whole  or 


in  part,  by  the  Administrator  or 
presiding  official. 

§590.308    Admissions  Of  facts. 

(a)  At  any  time  prior  to  the  end  of  a 
trial-type  hearing,  or.  if  there  is  no  trial- 
type  hearing,  prior  to  the  issuance  of  a 
final  opinion  and  order  under  S  590.404, 
any  party,  the  Administrator,  or  the 
presiding  official  may  serve  on  any 
party  a  written  request  for  admission  of 
the  truth  of  any  matters  at  issue  in  the 
proceeding  that  relate  to  statements  or 
opinions  of  fact  or  of  the  application  of 
law  to  fact. 

(b)  A  matter  shall  be  considered 
admitted  and  conclusively  established 
for  the  purposes  of  any  proceeding  in 
which  a  request  for  admission  is  served 
unless,  within  fifteen  (15)  days  or  such 
time  limit  established  by  the 
Administrator  or  presiding  official,  the 
party  to  whom  the  request  is  directed 
answers  or  objects  to  the  request.  Any 
answer  shall  specifically  admit  or  deny 
the  matter,  or  set  forth  in  detail  the 
reasons  why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny,  unless  the 
answering  party  states  that,  after 
reasonable  inquiry,  the  answering  party 
has  been  unable  to  obtain  sufficient 
information  to  admit  or  deny.  If  an 
objection  is  made,  the  answering  party 
shall  state  the  reasons  for  the  objection. 

(c)  If  the  Administrator  or  presiding 
official  determines  that  an  answer  to  a 
request  for  admission  does  not  comply 
with  the  requirements  of  this  section,  the 
Administrator  or  presiding  official  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 

(d)  A  copy  of  all  requests  for 
admission  and  answers  thereto  shall  be 
filed  with  the  ERA  in  accordance  with 

§  590.103.  Copies  of  any  documents 
referenced  in  the  request  shall  be  served 
with  the  request  unless  they  are  known 
to  be  in  the  possession  of  the  other 
parties. 

(e)  The  Administrator  or  presiding 
official  may  limit  the  number  of  requests 
for  admission  of  facts  in  order  to 
expedite  a  proceeding  through 
elimination  of  duplicative  requests. 

§590.309    ScttlmiMnts. 

The  parties  may  conduct  settlement 
negotiations.  If  settlement  negotiations 
are  conducted  during  a  conference,  at 
the  request  of  one  of  the  parties,  the 
Administrator  or  presiding  official  may 
order  that  the  discussions  be  off-the- 
record  with  no  transcript  of  such 
settlement  negotiations  being  prepared 
for  inclusion  in  the  official  record  of  the 
proceeding.  No  offer  of  settlement. 


comment  or  discussion  by  the  parties 
with  respect  to  an  offer  of  settlement 
shall  be  subject  to  discovery  or 
admissible  into  evidence  against  any 
parties  who  object  to  its  admission. 

§590.310    Opportunity  for  additional 
procaduras. 

Any  party  may  file  a  motion 
requesting  additional  procedures, 
including  the  opportimity  to  file  written 
comments,  request  written 
interrogatories  or  other  discovery 
procedures,  or  request  that  a  conference, 
oral  presentation  or  trial-type  hearing  be 
held.  The  motion  shall  describe  what 
type  of  procedure  is  requested  and 
include  the  information  required  by 
§  590.311,  S  590.312  and  S  590.313.  as 
appropriate.  Failure  to  request 
additional  procedures  within  the  time 
specified  in  the  notice  of  application  or 
in  the  notice  of  procedure,  if  appHcable. 
shall  constitute  a  waiver  of  that  right 
unless  the  Administrator  for  good  cause 
shown  grants  additional  time  for 
requesting  additional  procedures.  If  no 
time  limit  is  specified  in  the  notice  or 
order,  additional  procedures  may  be 
requested  at  any  time  prior  to  the 
issuance  of  a  final  decision  and  order. 
At  any  time  during  a  proceeding,  the 
Administrator  or  presiding  official  may 
on  his  or  her  own  initiative  determine  to 
provide  additional  procedures. 

§  590.31 1    Confarencaa. 

(a)  Upon  motion  by  a  party,  a 
conference  of  the  parties  may  be 
convened  to  adjust  or  settle  the 
proceedings,  set  schedules,  delineate 
issues,  stipulate  certain  issues  of  fact  or 
law,  set  procedures,  and  consider  other 
relevant  matters  where  it  appears  that  a 
conference  will  materially  advance  the 
proceeding.  The  Administrator  or 
presiding  official  may  delineate  the 
issues  which  are  to  be  considered  and 
may  place  appropriate  limitations  on  the 
number  of  interveners  who  may 
participate,  if  two  or  more  intervenors 
have  substantially  like  interests. 

(b)  A  motion  by  a  party  for  a 
conference  shall  include  a  specific 
showing  why  a  conference  will 
materially  advance  the  proceeding. 

(c)  Conferences  shall  be  recorded, 
unless  otherwise  ordered  by  the 
Administrator  or  presiding  official,  and 
the  transcript  shall  be  made  a  part  of  the 
official  record  of  the  proceeding  and 
available  to  the  public. 

§590.312    Oral  praaantatlons. 

(a)  Any  party  may  file  a  motion 
requesting  an  opportimity  to  make  an 
oral  presentation  of  views,  arguments, 
including  arguments  of  counsdl,  and 
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data  on  any  aspect  of  the  proceeding. 
The  motion  shall  identify  the  substantial 
question  of  fact,  law  or  policy  at  issue 
and  demonstrate  that  it  is  material  and 
relevant  to  the  merits  of  the  proceeding. 
The  party  may  submit  material 
supporting  the  existence  of  substantial 
issues.  The  Administrator  or  presiding 
official  ordinarily  will  grant  a  party's 
motion  for  an  oral  presentation,  if  the 
Administrator  or  presiding  official 
determines  that  a  substantial  question 
of  fact,  law.  or  policy  is  at  issue  in  the 
proceeding  and  illumination  of  that 
question  will  be  aided  materially  by 
such  an  oral  presentation. 

(b)  The  Administrator  or  presidmg 
official  may  require  parties  making  oral 
presentations  to  file  briefs  or  other 
documents  prior  to  the  oral  presentation. 
The  Administrator  or  presidmg  official 
also  may  delineate  the  issues  that  are  to 
be  considered  at  the  oral  presentation 
and  place  appropriate  limitations  on  the 
number  of  intervenors  who  may 
participate  if  two  or  more  intervenors 
have  substantially  like  interests. 

(c)  Oral  presentations  shall  be 
conducted  in  an  informal  manner  with 
the  Administrator  or  the  presiding 
official  and  otljer  decisional  employees 
presiding  as  a  panel.  The  panel  may 
question  those  parties  making  an  oral 
presentation.  Cross-examination  by  the 
parties  and  other  more  formal 
procedures  used  in  trial-type  hearings 
will  not  be  available  in  oral 
presentations.  The  oral  presentation 
may  be,  but  need  not  be,  made  by  legal 
counsel. 

(d)  Oral  presentations  shall  be 
recorded,  and  the  transcript  shall  be 
made  part  of  the  ofTicial  record  of  the 
proceeding  and  available  to  the  public. 

§590.313    Tna»-typ*  hMrtngs. 

(a)  Any  party  may  file  a  motion  for  a 
trial-type  hearing  for  the  purpose  of 
taking  evidence  on  relevant  and 
material  issues  of  fact  genuinely  in 
dispute  in  the  proceeding.  The  motion 
shall  identify  the  factual  issues  in 
dispute  and  the  evidence  that  will  be 
presented.  The  party  must  demonstrate 
that  the  issues  are  genuinely  in  dispute, 
relevant  and  material  to  the  decision 
and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  The  Administrator  or 
presiding  official  shall  grant  a  party's 
motion  for  a  trial-type  hearing,  if  the 
Administrator  or  presiding  official 
determines  that  there  is  a  relevant  and 
material  factual  issue  genuinely  in 
dispute  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

[b)  In  trial-type  hearings,  the  parties 
shall  have  the  right  to  be  represented  by 


counsel,  to  request  discovery,  to  present 
the  direct  and  rebuttal  testimony  of 
witnesses,  to  cross-examine  witnesses 
under  oath,  and  to  present  documentary 
evidence. 

(c)  The  Administrator  or  presiding 
official  upon  his  or  her  own  initiative  or 
upon  the  motion  of  any  party  may 
consolidate  any  proceedings  involving 
common  questions  of  fact  in  whole  or  in 
part  for  a  trial-type  hearing.  The 
Administrator  or  presiding  official  may 
also  place  appropriate  limitations  on  the 
number  of  intervenors  who  may 
participate  if  two  or  more  intervenors 
have  substantially  like  interests. 

(d)  The  Administrator  or  presiding 
official  may  make  such  rulings  for  trial- 
type  hearings,  including  delineation  of 
the  issues  and  limitation  of  cross- 
examination  of  a  witness,  as  are 
necessary  to  obtain  a  full  and  true 
disclosure  of  the  facts  and  to  limit 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence. 

(e)  At  trial-tj'pe  hearings,  the 
Administrator  or  presiding  official,  or 
any  other  decisional  employee  directed 
by  the  Administrator  or  presiding 
official,  may  call  witnesses  for 
testimony  or  presenting  exhibits  that 
directly  relate  to  a  particular  issue  of 
fact  to  be  considered  at  the  hearing.  The 
Administrator  or  presiding  official,  or 
any  other  decisional  employee  directed 
by  the  Administrator  or  presiding 
official,  may  also  question  witnesses 
offered  by  (he  parties  concerning  their 
testimony. 

(f)  Trial-type  hearings  shall  be 
recorded,  and  the  transcript  shall  be 
made  part  of  the  official  record  of  the 
proceeding  and  available  to  the  public 

§  590.314    Prasidlng  official. 

(a)  The  Administrator  may  designate 
a  presiding  official  to  conduct  any  stage 
of  the  proceeding,  including  officiating 
at  a  conference,  oral  presentation,  or 
trial-type  hearing.  The  presiding  official 
shall  have  the  full  authority  of  the 
Administrator  during  such  proceedings. 

(b)  A  presiding  official  at  a 
conference,  oral  presentation,  or  trial- 
type  hearing  shall  have  the  authority  to 
regulate  the  conduct  of  the  proceeding 
including,  but  not  limited  to. 
determination  of  the  issues  to  be  raised 
during  the  course  of  the  conference,  oral 
presentation,  or  trial-type  hearing, 
administering  oaths  or  affirmations, 
directing  discovery,  ruling  on  objections 
to  the  presentation  of  testimony  or 
exhibits,  receiving  relevant  and  material 
evidence,  requiring  the  advance 
submission  of  written  testimony  and 
exhibits,  ruling  on  motions,  determining 
the  format  directing  that  briefs  be  filed 
with  respect  to  issues  raised  or  to  be 


raised  during  the  course  of  the 
conference,  oral  presentation  or  trail- 
type  hearing,  questioning  witnesses, 
taking  reasonable  measures  to  exclude 
duplicative  material,  and  placing 
limitations  on  the  number  of  witnesses 
to  be  called  by  a  party. 

§590.315    WItnessM. 

(a)  The  Administrator  or  presiding 
official  may  require  that  the  direct 
testimony  of  witnesses  in  trial-type 
hearings  be  submitted  in  advance  of  the 
hearing  and  be  under  oath,  and  in 
written  form. 

(b)  Witnesses  who  testify  in  trial-type 
hearing  shall  be  under  oath  or 
affirmation  before  being  allowed  to 
testify. 

(c)  Witnesses  subpoenaed  pursuant  to 
§  590.306  shall  be  paid  the  same  fees 
and  mileage  as  paid  for  hke  services  in 
the  District  Courts  of  the  United  States. 

(d)  Witnesses  deposed  pursuant  to 
§  590.307  shall  be  entitled  to  the  same 
fees  as  paid  for  like  services  in  the 
District  Courts  of  the  United  States. 

§590.316    Shortwwd  procawUngs. 

In  any  proceeding  where,  in  response 
to  a  notice  of  application  or  notice  of 
procedures,  if  applicable,  no  party  files 
a  motion  requesting  additional 
procedures,  including  the  right  to  file 
written  comments,  or  the  holding  of  a 
conference,  oral  presentation,  or  trial- 
type  hearing,  or  where  the 
Administrator  determines  that  such 
requested  additional  procedures  are  not 
required  pursuant  to  S  590.310,  S  590.311, 
§  590.312  and  S  590.313.  the 
Administrator  may  issue  a  final  opinion 
and  order  on  the  basis  of  the  official 
record,  including  the  application  and  all 
other  filings.  In  any  proceeding  in  which 
the  Administrator  intends  to  deny  the 
application  or  grant  the  application  with 
the  attachment  of  material  conditions 
unknown  to.  or  likely  to  be  opposed  by. 
the  applicant,  solely  on  the  basis  of  the 
application  and  responses  to  the  notice 
of  application  or  notice  of  procedures,  if 
applicable,  without  additional 
procedures,  the  Administrator  shall 
advise  the  parties  in  writing  generally  of 
the  issues  of  concern  to  the 
Administrator  upon  which  the  denial  gt 
material  conditions  would  be  based  and 
provide  them  with  an  opportunity  to 
request  additional  procedures  pursuant 
to  §  590.310.  fi  590.311,  {  590.312  and 
§  590.313. 

§  590.317    Compiatnts. 

(a)  Any  person  may  file  a  complaint 
objecting  to  the  actions  by  any  other 
person  under  any  statute,  rule,  order  or 
authorization  applicable  to  an  existing 
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import  or  export  authorization  over 
which  the  ERA  has  jurisdiction.  No 
particular  form  is  required.  The 
complaint  must  be  filed  with  the  ERA  in 
writing  and  must  contain  the  name  and 
address  of  the  complainant  and  the 
respondent  and  state  the  facts  forming 
the  basis  of  the  complaint. 

(b)  A  complaint  concerning  an 
existing  import  or  export  authorization 
shall  be  served  on  all  parties  to  the 
original  import  or  export  authorization 
proceeding  either  by  the  complainant  or 
by  the  ERA  if  the  complainant  has  made 
a  good  faith  effort  but  has  been  unable 
to  effect  service. 

(c)  The  Administrator  may  issue  an 
order  to  show  cause  under  section 

§  590.401,  or  may  provide  opportunity 
for  additional  procedures  pursuant  to 
§  590.310,  S  590.311,  §  590.312,  or 
§  590.313,  in  order  to  determme  what 
action  should  be  taken  in  response  to 
the  complaint. 

Subpart  D — Opinions  and  Orders 

§  590.401    Orders  to  show  cause. 

A  proceeding  under  this  Part  may 
commence  upon  the  initiative  of  the 
Administrator  or  in  response  to  an 
application  by  any  person  requesting 
ERA  action  against  any  other  person 
alleged  to  be  in  contravention  or 
violation  of  any  authorization,  statute, 
rule,  order,  or  law  administered  by  the 
ERA  applicable  to  the  import  or  export 
of  natural  gas,  or  for  any  other  alleged 
wrong  involving  importation  or 
exportation  of  natural  gas  over  which 
the  ERA  has  jurisdiction.  Any  show 
cause  order  issued  shall  identify  the 
matters  of  interest  or  the  matters 
complained  of  that  the  Administrator  is 
inquiring  about,  and  shall  be  deemed  to 
be  tentative  and  for  the  purpose  of 
framing  issues  for  consideration  and 
decision.  The  respondent  named  in  the 
order  shall  respond  orally  or  in  writing, 
or  both,  as  required  by  the  order.  A 
show  cause  order  is  not  a  final  opinion 
and  order. 

§590.402    Conditional  orders. 

The  Administrator  may  issue  a 
conditional  order  at  any  time  during  a 
proceeding  prior  to  issuance  of  a  final 
opinion  and  order.  The  conditional  order 
shall  include  the  basis  for  not  issuing  a 
final  decision  and  order  at  that  time  and 
a  statement  of  findings  and  conclusions. 
The  findings  and  conclusions  shall  be 
based  solely  on  the  official  record  of  the 
proceeding. 

§  590.403    Emergency  Interim  orders. 

Where  consistent  with  the  public 
interest,  the  Administrator  may  waive 
further  procedures  and  issue  an 


emergency  interim  order  authorizing  the 
import  or  export  of  natural  gas.  After 
issuance  of  the  emergency  interim  order, 
the  proceeding  shall  be  continued  until 
the  record  is  complete,  at  which  time  a 
final  opinion  and  order  shall  be  issued. 
The  Administrator  may  attach 
necessary  or  appropriate  terms  and 
conditions  to  the  emergency  interim 
order  to  ensure  that  the  authorized 
action  will  be  consistent  with  the  public 
interest. 

§  590.404    Final  opinions  and  orders. 

The  Administrator  shall  issue  a  final 
opinion  and  order  and  attach  such 
conditions  thereto  as  may  be  required 
by  the  public  interest  after  completion 
and  review  of  the  record.  The  final 
opinion  and  order  shall  be  based  solely 
on  the  official  record  of  the  proceeding 
and  include  a  statement  of  findings  and 
conclusions,  as  well  as  the  reasons  or 
basis  for  tliem,  and  the  appropriate 
order,  condition,  sanction,  relief  or 
denial.  | 

§590.405    TransferabHtty. 

Authorizations  by  the  Administrator 
to  import  or  export  natural  gas  shall  not 
be  transferable  or  assignable,  unless 
specifically  authorized  by  the 
Administrator. 

§  590.406    Compliance  with  orders. 

Any  person  required  or  authorized  to 
take  any  action  by  a  final  opinion  and 
order  of  the  Administrator  shall  file  with 
ERA,  within  thirty  (30)  days  after  the 
requirement  or  authorization  becomes 
effective,  a  notice,  under  oath,  that  such 
requirement  has  been  complied  with  or 
such  authorization  accepted  or 
otherwise  acted  upon,  unless  otherwise 
specified  in  the  order. 

§  590.407    Reports  of  contract 
amendments. 

Any  person  authorized  to  import  or 
export  natural  gas  has  a  continuing 
obligation  to  give  the  Administrator 
written  notification,  as  soon  as 
practicable,  of  any  prospective  or  actual 
changes  of  a  substantive  nature  in  the 
circumstances  upon  which  the 
authorization  was  based,  including,  but 
not  limited  to,  amendments  or  other 
changes  in  the  terms  and  conditions  of 
any  natural  gas  purchase  contract,  in 
volumes  accepted  or  offered,  or  the 
import  or  export  price  paid.  Any 
notification  filed  under  this  section  shall 
contain  the  ERA  docket  number(s)  to 
which  it  relates.  Compliance  with  this 
section  does  not  relieve  an  importer  or 
exporter  from  responsibility  to  file  the 
appropriate  application  to  amend  a 
previous  import  or  export  authorization 
under  this  Part  whenever  such  changes 


are  contrary  to  or  otherwise  not 
permitted  by  the  existing  authorization. 

Subpart  E— Applications  for  Rehearing 
§  590.501     Filing. 

(a)  An  application  for  rehearing  of  a 
final  opinion  and  order,  conditional 
order,  or  emergency  interim  order  may 
be  filed  by  any  party  aggrieved  by  the 
issuance  of  such  opinion  and  order 
within  thirty  (30)  days  after  issuance. 
The  application  shall  be  served  on  all 
parties. 

(b)  The  application  shall  state 
concisely  the  alleged  errrors  in  the  final 
opinion  and  order,  conditional  order,  or 
emergency  interim  order  and  must  set 
forth  specifically  the  ground  or  grounds 
upon  which  the  application  is  based.  If 
an  order  is  sought  to  b^-vacated, 
reversed,  or  modified  by  reason  of 
matters  that  have  arisen  since  the 
issuance  of  the  final  opinion  and  order, 
conditional  order,  or  emergency  interim 
order,  the  matters  relied  upon  shall  be 
set  forth  with  specificity  in  the 
application.  The  application  shall  also 
comply  with  the  filing  requirements  of 

§  590.103. 

§  590.502    Applicatton  Is  not  a  stay. 

The  filing  of  an  application  for 
rehearing  does  not  operate  as  a  stay  of 
the  Administrator's  order,  unless 
specifically  ordered  by  the 

Administrator. 

§  590.503    Opinion  and  order  on  rehearing. 

Upon  application  for  rehearing,  the 
Administrator  may  grant  or  deny 
rehearing  or  may  abrogate  or  modify  the 
final  opinion  and  order,  conditional 
order,  or  emergency  interim  order  with 
or  without  further  proceedings. 

§  590.504    Denial  by  operation  of  law. 

Unless  the  Administrator  acts  upon 
the  application  for  rehearing  within 
thirty  (30)  days  after  it  is  filed,  it  is 
deemed  to  the  denied.  Such  denial  shall 
constitute  final  agency  action  for  the 
purpose  of  judicial  review, 

§  590.505    Answers  to  applications  for 
retMaring. 

No  answers  to  applications  for 
rehearing  shall  be  entertained.  Prior  to 
the  issuance  of  any  final  opinion  and 
order  on  rehearing,  however,  the 
Administrator  may  afford  the  parties  an 
opportunity  to  file  briefs  or  answers  and 
may  order  that  a  conference,  oral 
presentation,  or  trial-type  hearing  be 
held  on  some  or  all  of  the  issues 
presented  by  an  application  for 
rehearing. 

2.  Subpart  U  of  Part  205.  Chapter  II  of 
Title  10.  Code  of  Federal  Regulations  is 
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amended  to  eliminate  its  applicability  to 
natural  gas  import  and  export  cases. 
Subpart  U  is  revised  to  read  as  follows: 

PART  205— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Subpwt  U— Proc«durM  for  Electricity 
Export  CasM 

Sec. 

205.260    Purpose  and  scope. 

205.281  through  205.289     [Reserved) 

205.270    Off-the-record  communications. 

Authority:  Federal  Power  Act.  41  Stat.  1063, 
as  amended:  Executive  Order  No.  1048S  as 
amended  by  Executive  Order  No.  12038: 
Federal  Energy  Administration  Act  of  1974, 
Pub.  L  93-275,  as  amended;  fhjb.  L  94-332. 
Pub.  L  94-385,  Pub.  L.  95-7a  and  Pub.  L.  95- 
91:  Energy  Policy  and  Conservation  Act,  Pub. 
L.  95-70;  Department  of  Energy  Organization 
Act.  Pub.  L  95-91;  E.0. 11790,  39  FR  23185; 
E.0. 12009,  42  FR  46267. 

Subpart  U— Procedures  for  Electricity 
Export  Cases 

§  205.260    PurpoM  and  scop*. 

(a)  The  purpose  of  this  section  is  to 
state  the  procedures  that  will  be 
followed  by  the  Economic  Regulatory 
Administration  of  the  Department  of 
Energy  in  electricity  export 
adjudications. 

(b)  Definitions. 

As  used  in  this  subpart — 

"Administrator"  means  the 
Administrator  of  the  Economic 
Regulatory  Administration. 

"Decisional  employees"  means  the 
Administrator,  presiding  officers  at 
adjudicatory  hearings,  and  other 
employees  of  the  Department,  including 
consultants  and  contractors,  who  are,  or 
may  reasonably  be  expected  to  be, 
involved  in  the  decision-making  process, 
which  includes  advising  the 
Administrator  in  resolving  the  issues  in 
an  adjudication.  The  term  does  not 
include  those  employees  of  the 
Department  performing  investigative  or 
trial  functions  in  an  adjudication,  unless 
they  are  specifically  requested  by  the 
Administrator  or  his  delegate  to 
participate  in  the  decision-making 
process. 

"Department"  means  the  Department 
of  Energy. 

"Off-the-record  communication" 
means  an  ex  parte  communication, 
which  is  an  oral  or  written 
communication  relevant  to  the  merits  of 
an  adjudication  and  not  on  the  record 
and  with  respect  to  which  reasonable 
prior  notice  to  all  participants  and 


opportunity  to  be  present  at  or  respond 
to,  the  communication  is  not  given,  but 
does  not  include  a  communication 
relating  solely  to  procedures  which  are 
not  relevant  to  the  merits  of  the 
adjudication. 

"Interested  person"  means  a  person 
outside  the  Department  whose  interest 
in  the  adjudication  goes  beyond  the 
general  interest  of  the  public  as  a  whole 
and  includes  applicants,  interveners, 
competitors  of  applicants,  non-profit  and 
pubhc  interest  organizations,  and  other 
individuals  and  organizations,  including 
state,  local  and  other  public  officials, 
with  a  proprietary,  financial  or  other 
special  interest  in  the  outcome  of  the 
adjudication.  The  term  does  not  include 
other  federal  agencies,  unless  an  agency 
is  a  participant  in  the  adjudication. 

"Participant"  means  any  applicant  or 
intervener  participating  in  the 
adjudication. 

"Adjudication"  means  a  formal 
proceeding  employing  procedures 
identical  or  similar  to  those  required  by 
the  Administrative  Procedure  Act,  as 
codified  in  5  U.S.C.  551.  556.  and  557,  to 
consider  an  application  to  export 
electricity. 

"Reasonable  prior  notice"  means  7 
days'  written  notice  stating  the  nature 
and  purpose  of  the  communication. 

"Relevant  to  the  merits"  means  a 
communication  directly  related  to  the 
merits  of  a  specific  adjudication  but 
does  not  include  general  background 
discussions  about  an  entire  industry  or 
communications  of  a  general  nature 
made  in  the  course  of  developing  agency 
policy  for  future  general  application. 

[Federal  Power  Act  41  Stat.  1063,  as 
amended;  Executive  Order  No.  10485,  as 
amended  by  Executive  Order  12038;  Federal 
Energy  Administration  Act  of  1974,  Pub.  L 
93-275,  as  amended;  Pub.  L  94-332.  Pub.  L 
94-385,  Pub.  L  95-70.  and  Pub.  L  95-^; 
Energy  Policy  and  Conservation  Act  Pub.  L 
95-70;  Department  of  Energy  Organization 
Act  Pub.  L  95-91:  E.O.  11790.  39  FR  23185: 
E.0. 12009,  42  FR  46267] 

§§205.261-205.269    [Rsawvsd] 

§  205.270    Off-ttte-rseord  communtcations. 

(a)  In  any  proceeding  which  is  subject 
to  this  subpart — 

(1)  No  interested  person  shall  make  an 
off-the-record  communication  or 
knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
decisional  employee. 

(2)  No  decisional  employee  shall  make 
an  off-the-record  communication  or 


knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
interested  person. 

(3)  A  decisional  employee  who 
receives,  makes,  or  knowingly  causes  to 
be  made  an  oral  communication 
prohibited  by  this  section  shall  prepare 
a  memorandum  stating  the  substance  of 
the  communication  and  any  responses 
made  to  it. 

(4)  With  48  hours  of  receiving,  making 
or  knowingly  causing  to  be  made  a 
communication  prohibitbd  by  this 
section,  a  decisional  employee  shall 
deliver  all  written  off-the-record 
communications  and  all  memoranda 
prepared  in  compUance  with  paragraph 
(a)(3)  of  this  section  to  the  Director  of 
the  Coal  and  Electricity  Division.  ERA. 
who  will  immediately  place  the 
materials  described  above  in  the  public 
record  associated  with  the  adjudication, 
available  for  pubhc  inspection. 

(5)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  participant  in  violation  of 
this  section,  the  Administrator  or 
presiding  officer  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  applicable  statutory  policy, 
require  the  participant  to  show  cause 
why  his  or  her  claim  or  interest  in  the 
adjudication  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  the 
violation. 

(6)  The  prohibitions  of  this  section 
shall  apply  beginning  at  the  time  an 
adjudication  is  noticed  for  hearing  (or 
the  person  responsible  for  the 
communication  acquires  knowledge  that 
it  will  be  noticed),  a  protest  is  filed,  or  a 
petition  or  notice  to  intervene  in 
opposition  to  the  requested  Department 
action  is  filed,  whichever  occurs  first 

fb)  The  prohibition,  cited  at  18  CFR 
1.30(f).  against  participation  in  the 
decision-making  process  by  Department 
employees  who  perform  investigative  or 
trial  functions  in  an  adjudication,  shall 
no  longer  be  applicable  to  ERA. 

(Federal  Power  Act  41  Stat.  1083,  as 
amended  Executive  Order  No.  10485.  as 
amended  by  Executive  Order  12038;  Federal 
Energy  Administration  Act  of  1974,  Pub.  L, 
93-275,  as  amended;  Pub.  L  94-332.  Pub.  L 
94-385,  Pub.  L  9S-70,  and  Pub.  L  95-81; 
Energy  Policy  and  Conservation  Act  Pub.  L 
95-70;  Department  of  Energy  Organization 
Act  Pub.  L  95-©l;  E.0. 1179a  39  FR  23185; 
E.0. 12000,  42  FR  46287] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  75, 76,  and  98 

Student  Rights  in  Research, 
Experimental  Activities,  and  Testing 

AOENCV:  Department  of  Education. 
ACTION:  Final  regulations  with  invitation 
to  comment. 


r  The  Secretary  issues  final 
regulations  to  implement  a  procedure  for 
the  handling  of  complaints  under  section 
439  (a)  and  (b)  of  the  General  Education 
Provisions  Act  (GEPA).  Section  439(a)  of 
GEPA  requires  that,  under  most 
programs  administered  by  the 
Department  of  Education,  an  award 
recipient  or  contractor  make  all 
instructional  material  used  in 
connection  with  any  research  or 
experimental  program  or  project 
available  to  parents  of  children  involved 
in  the  program  or  project.  Section  439(b) 
of  GEPA  requires  a  recipient  of  fimds 
under  these  programs  to  obtain 
permission  before  requiring  a  child  to 
submit  to  certain  kinds  of  psychiatric  or 
psychological  examination,  testing,  or 
treatment. 

DATCS:  These  regulations  take  e^ect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certain  adjournments. 

If  you  want  to  know  the  effective  date 
of  these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

Comments  should  be  submitted  on  or 
before  November  5, 1984. 
ADDRESS:  Submit  comments  to  Monika 
Edwards  Harrison.  Room  3021.  400 
Maryland  Avenue  SW.,  Washington.  DC 
20202. 

FOR  RIRTNER  MFORMATION  CONTACT: 

Monika  Edwards  Harrison,  Special 
Advisor  to  the  Deputy  Under  Secretary 
for  Management  United  States 
Department  of  Education.  Rm.  3021 
FOB-6,  400  Maryland  Avenue  SW.. 
Washington.  D.C.  20202.  Telephone  (202) 
472-5123. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  issues  final  regulations 
to  further  implement  section  439  of  the 
General  Education  Provisions  Act 
(GEPA)  (20  U.S.C.  1232h).  Under 
subsection  (a)  of  section  439,  all 
instructional  material,  including 
teacher's  manuals,  films,  tapes,  or  other 
supplementary  instructional  material 
which  will  be  used  in  connection  with 
any  research  or  experimentation 
program  or  project  shall  be  available  for 
inspection  by  the  parents  or  guardians 
of  the  children  engaged  in  such  program 


or  project.  For  the  purpose  of  this 
section  "research  or  experimentation 
program  or  project"  means  any  program 
or  project  in  any  applicable  program 
designed  to  explore  or  develop  new  or 
unproven  teaching  methods  or 
techniques. 

Under  subsection  (b)  of  section  439  no 
student  shall  be  required  as  part  of  any 
applicable  program  to  submit  to 
psychiatric  examination,  testing,  or 
treatment,  or  psychological 
examination,  testing  or  treatment,  in 
which  the  primary  purpose  is  to  reveal 
information  concerning  one  or  more  of 
the  following: 

(1)  Political  affiliations; 

(2)  Mental  and  psychological 
problems  potentially  embarrassing  to 
the  student  or  his  family; 

(3)  Sex  behavior  and  attitudes; 

(4)  Illegal,  anti-social,  self- 
incriminating  and  demeaning  behavion 

(5)  Critical  appraisals  of  other 
individuals  witii  whom  respondents 
have  close  family  relationships; 

(6)  Legally  recognized  privileged  and 
analogous  relationships  such  as  those  of 
lawyers,  physicians,  and  ministers;  or 

(7)  Income  (other  than  that  required 
by  law  to  determine  eligibility  for 
participation  in  a  program  or  for 
receiving  financial  assistance  under 
such  program),  without  the  prior  consent 
of  the  student  (if  the  student  is  an  adult 
or  emancipated  minor),  or  in  the  case  of 
an  unemancipated  minor,  without  the 
prior  written  consent  of  the  parent. 

The  Department  currently  has 
regulations  that  essentially  restate 
section  439  of  GEPA.  These  regulations 
are  codified  at  34  CFR  75.741  and  34 
CFR  76.741.  However,  these  rules  do  not 
establish  procedures  for  the  handling  of 
complaints  that  arise  under  section  439. 
To  establish  such  procedures,  the 
Secretary  issues  these  final  regulations. 

SigniGcant  Differences  Between  the 
NPRM  and  These  Final  Regulations 

On  February  22, 1984,  the  Secretary 
published  in  the  Federal  Register  at  49 
FR  6646  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  Student  Rights 
in  Research,  Experimental  Activities 
and  Testing  (34  CFR  Parts  75,  76.  and 
98).  Following  the  publication  of  the 
NPRM,  the  Department  of  Education 
conducted  hearings  in  seven  cities  to 
accept  testimony  on  the  procedures 
proposed  in  the  NPRM.  A  total  of  183 
persons  testified  at  those  hearings;  all 
but  2  persons  urged  speedy  publication 
of  final  regulations.  Persons  testifying 
were  from  29  States.  In  addition,  the 
Department  has  received  more  than  1900 
comments  in  response  to  the  NPRM.  Of 
the  total  number  of  comments  received, 
approximately  1625  persons  wrote  in 


favor  of  these  regulations, 
approximately  270  persons  wrote 
against  them,  and  approximately  25 
persons  provided  general  comments. 
Comments  were  received  from  residents 
of  each  State  and  the  District  of 
Columbia. 

The  major  provisions  of  these 
regulations  are  substantially  the  same 
as  those  contained  in  the  NPRM. 
However,  after  consideration  of  the 
public  comments  on  the  proposed 
regulations,  the  Secretary  has  made 
some  changes. 

Several  commenters  expressed 
concern  that  the  NPRM  did  not  require  a 
complainant  to  attempt  initial  resolution 
at  the  local  and  State  levels  before  filing 
a  complaint  with  the  Department.  In 
response  to  this  public  comment, 
paragraph  (b)(2)  has  been  added  to 
§  98.7.  Paragraph  (b)(2)  requires 
evidence  of  an  initial  attempt  at 
resolution  with  local  and  State  officials 
(where  there  is  a  State  process]  and 
requires  the  complainant  to  provide  the 
name  of  local  and/or  State  officals 
contacted,  as  well  as  significant  dates  in 
the  attempted  resolution  process. 

Some  commenters  questioned  whether 
persons  other  than  parents  or  guardians 
of  students  could  file  a  complaint  under 
the  procedure  established  in  the  NPRM. 
To  clarify  that  the  complaint  procedure 
applies  only  to  parents  or  guardians  of 
students  directly  affected  and  directly 
affected  students  who  are  adults  or 
emancipated  minors,  §  98.7(a)  has  been 
rewritten. 

Commenters  requested  that 
definitions  of  statutory  terms  be 
included  in  the  final  regulations  to 
ensure  that  complaints  are  limited  to 
applicable  programs  and  activities 
requiring  prior  consent.  To  respond  to 
these  comments,  the  final  regulations 
provide  clarifying  interpretations  of  the 
terms  "psychiatric  or  psychological 
testing  and  examination"  and     • 
"psychiatric  or  psychological 
treatment."  The  Secretary  has  decided 
to  seek  additional  comments  on  these 
definitions.  Please  read  the  Invitation  to 
Comment  at  the  end  of  this  preamble  for 
additional  information  on  the 
opportunity  to  comment. 

Finally,  commenters  requested  that 
programs  funded  by  the  National 
Institute  of  Education  (NIE)  and  the 
National  Center  for  Education  Statistics 
(NCES)  be  included  as  applicable 
programs  under  these  regulations.  After 
careful  consideration  of  these  comments 
and  review  of  section  439  and  its  history 
and  intent,  the  Secretary  has  determined 
that  these  programs  should  be  covered. 
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Comments  and  Respoases 

The  following  is  a  summary  of  the 
public  comments  received  on  the 
proposed  regulations  published  in  the 
Federal  Register  on  February  22. 1984 
(49  FR  6646]  and  the  Secretary's 
responses  to  those  comments.  The 
comments,  responses,  and  changes  are 
organized  in  the  same  order  as  the 
referenced  sections  in  these  final 
regulations. 

Section  98. 1    Applicability  of  Part 

Comment.  Many  commenters 
requested  that  the  provisions  of  the  final 
regulations  be  extended  to  cover  the 
National  Institute  of  Education  and  the 
National  Center  for  Education  Statistics. 

Response.  A  change  has  been  made. 
Since  the  National  Institute  of  Education 
and  the  National  Center  for  Education 
Statistics  fund  research  and  data- 
gathering  activities,  it  is  extremely 
unlikely  that  Congress  intended  to 
exclude  them  from  coverage  under 
section  439,  which  is  specifically 
directed  at  "research  or 
experimentation"  programs  and  projects 
and  psychiatric  or  psychological 
■'examination,  testing,  or  treatment."  By 
its  terms,  section  439  applies  to  all 
"applicable  programs,"  which  is  defined 
in  GEPA  to  include  all  programs 
administered  by  the  former  Education 
Division  of  the  Department  of  Health. 
Education,  and  Welfare,  including 
programs  of  NIE  and  NCES.  Further, 
protections  provided  under  section  439 
are  just  as  applicable  to  NIE  and  NCES 
as  to  other  education  programs,  and  the 
Secretary  has  broad  rulemaking 
authority  transferred  to  him  under 
section  408  of  GEPA  and  under  section 
414  of  the  Department  of  Education 
Organization  Act  [DEOA].  These  final 
regulations  therefore  apply  section  439 
to  all  programs  that  were  administered 
within  the  former  Education  Division  of 
the  Department  of  Health,  Education, 
and  Welfare  and  to  new  programs 
enacted  after  the  effective  date  of  the 
DEOA  and  administered  by  the 
Secretary  of  Education. 

Comment.  A  number  of  commenters 
requested  that  the 'provisions  of  these 
regulations  apply  to  all  experimental 
programs  regardless  of  their  funding 
source.  They  asked  that  locally.  State  or 
Federally  funded  programs  be  treated  in 
the  same  way  under  the  proposed 
complaint  procedure. 

Response.  No  change  has  been  made. 
Section  439  applies  only  to  activities 
that  are  part  of  an  "applicable  program." 
As  broadly  interpreted  in  these 
regulations,  "applicable  program" 
includes  most  programs  administered  by 
the  Department  of  Education.  The 


Secretary  has  no  authority  to  extend 
these  regulations  to  activities  funded  by 
other  Federal  agencies  or  from  State  or 
local  sources. 

Comment.  Two  commenters  requested 
that  the  regulations  clarify  the 
relationship  of  section  419  to  Part  B  of 
the  Education  of  the  Handicapped  Act. 

Response.  No  change  has  been  made. 
If  further  clarification  becomes 
necessary,  the  Secretary  wonld  consider 
the  possibility  of  addressing  this  matter 
in  a  separate  notice  of  propose'd 
rulemaking. 

Sectwn  98.3(b)    Access  to  Instructional 
Material  Used  in  a  Research  or 
Experimental  Program 

Comment.  A  number  of  commenters 
indicated  that  the  definition  of  "research 
or  experimentation  program  or  project ' 
was  "vague."  They  expressed  concern 
that  the  definition  in  the  NPRM  would 
lead  to  "frivolous  complaints"  and  that 
the  resources  of  local  school  officials 
would  be  unnecessarily  used  to  resolve 
unwarranted  complaints. 

Response.  No  change  has  been  made. 
It  is  not  the  Secretary's  intent  that  these 
regulations  encourage  the  filing  of 
"frivolous  complaints."  However, 
section  439(a),  to  which  this  definition 
applies,  requires  only  that  instructional 
materials  be  made  available  for 
inspection  by  the  parents  or  guardians 
of  students  enrolled  in  research  or 
experimental  programs.  In  the  interest  of 
providing  parents  the  opportunity  to 
review  the  materials  used  in  educating 
their  children,  no  change  has  been 
made.  With  regard  to  the  burden  this 
places  on  local  school  officials,  the 
Secretary  believes  that  each  school 
district  will  devise  methods  of 
inspection  of  materials  which  are 
appropriate  for  the  local  community  the 
schools  serve. 

Section  98.4    Protection  of  Students' 
Privacy  m  Examwotjon,  Testing,  or 
Treatment 

Comment.  Many  commenters 
requested  that  this  section  include 
definitions  of  "psychological  or 
psychiatric  examination,  testing,  and 
treatment."  Commenters  suggested  that, 
without  these  definitions,  parents  would 
not  be  able  to  detemune  under  which 
circumstances  the  requirements  of 
section  439(b)  of  GEPA  would  apply. 
Other  commenters  indicated  that  the 
absence  of  definitions  would  place  an 
undue  burden  on  school  officials 
because  parents  or  students  would  file 
complaints  against  classroom  activities 
for  which  no  prior  consent  is  required. 

Response.  A  change  has  been  made. 
The  Secretary  intends  to  provide  the 
maximum  opportunity  for  parents  to  be 


informed  of  the  activities  conducted  in 

their  children's  classroom,  while  at  At 
same  time  not  intmdtnf  on  school 
district's  authority  to  select  curhcnla 
which  enhance  acadeauc  achievemeat 
The  definitions  included  in  the  final 
regulations  at  |  9a.«(c)  are  intended  to 
clarify  the  types  of  activities  which 
require  prior  consent.  These  definitiom 
will  clarify  the  intent  of  the  final 
regulations  to  establish  s  procedure  for 
the  handling  of  complaints  which  relate 
to  the  probing  of  individual  students' 
personal  lives  in  areas  which  require 
prior  consent,  while  at  the  same  time 
clarifying  that  it  is  not  the  purpose  of 
these  regulations  to  resolve  cosaplaints 
which  are  focused  on  academic  subject 
areas  selected  by  the  school  district. 

The  Secretary  has  decided  to  seek 
further  comments  on  these  defmitions. 
For  more  information  on  the  opportunity 
to  comment,  please  read  the  Invitation 
to  Comment  at  the  end  of  this  prearable. 

Comment.  Commenters  requested  that 
the  term  "primary  purpose"  be  removed 
from  S  98.4(a).  They  requested  that  the 
requirement  for  prior  consent  be 
triggered  any  time  a  student  is  asked  to 
reveal  information  in  any  of  the 
designated  areas,  for  any  reason. 

Response.  No  change  has  been  made. 
Section  98.4(a)  is  consistent  with  section 
439fb)  of  the  General  Education 
Provisions  Act  and  the  Secretary  does 
not  have  the  authority  to  delete  this 
term. 

Section  98.5  Information  and 
Investigation  Office 

The  words  "violations  and"  have  been 
removed  from  paragraph  (a)  to  clarify 
the  Department's  intent  by  these 
regulations  to  investigate  complaints 
and  not  independently  initiate 
investigations. 

Section  98.6    Reports  and  Records 

Paragraphs  (a)  and  fb)  of  this  section 
have  been  removed  as  unnecessary. 
GEPA  requires  a  recipient  or  contractor 
under  an  apphcable  program  to 
maintain  records  and  to  permit  access  to 
the  Secretary  and  the  Comptroller 
General.  These  requirements  are 
already  implemented  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  $  \  75.730-75.734 
and  76.730-76.734.  In  addition.  Part  74.  of 
EDGAR  provides  general  rules  about 
maintenance  of  records. 

Paragraph  (c)  has  been  revised  to 
remove  its  paragraph  designation  and  to 
indicate  that,  under  these  regulations, 
the  Secretary  only  requires  reports 
necessary  to  resolve  complaints.  The 
Secretary  wants  to  ensure  that  any 
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burden  in  preparing  reports  is  kept  to  a 
minimum. 

CommenL  Some  commenters 
requested  that  the  final  regulations 
require  school  districts  to  notify  parents 
annually  of  the  provisions  of  section  439. 

Response.  No  change  has  been  made. 
The  Secretary  defers  to  local  practice  in 
informing  parents  of  these  Federal 
requirements.  However,  section  439(b) 
of  GEPA  requires  that  students  or 
parents  provide  consent  prior  to 
psychiatric  or  psychological 
examinations,  tests  or  treatment  whose 
primary  purpose  is  to  ask  the  student  to 
reveal  information  listed  in  $  98.4. 

Section  98.7    Filing  a  Complaint 

Comment.  Many  of  the  commenters 
opposing  the  provisions  of  the  NPRM 
indicated  that  the  NPRM  allowed  any 
individual  to  file  a  complaint.  School 
officials  expressed  concern  that  this 
would  lead  to  frivolous  complaints  that 
could  take  local  resources  to  resolve  as 
well  as  providing  a  way  for  interest 
groups  to  reject  curricula  selected  by 
local  school  officials. 

Response.  A  change  has  been  made. 
This  section  has  been  rewritten  to  make 
clear  that  these  regulations  limit  the 
right  to  file  a  complaint  under  section 
439  to  students — or  parents  or  guardians 
of  students — who  allege  violations 
under  section  439.  Standing  to  bring  a 
complaint  is  limited  to  students — or 
parents  or  guardians  of  students — who 
have  been  directly  affected  by  such 
violations. 

Comment.  A  number  of  State  and 
local  officials  commented  that  the 
NPRM  bypassed  State  and  local  officials 
by  allowing  the  initial  filing  of 
complaints  at  the  Federal  level. 

Response.  A  change  has  been  made.  It 
is  not  the  Secretary's  intent  to 
encourage  potential  complainants  to 
bypass  local  and  State  officials  in 
resolving  their  complaints.  A  new 
paragraph  (b)(2)  has  been  added  to 
9  98.7  that  requires  complainants  to 
provide  evidence  of  attempted 
resolution  with  the  local  and  State 
officials,  including  providing  the  names 
of  State  and/or  local  officials  contacted 
as  well  as  significant  dates  in  the 
attempted  resolution  process. 

Section  96.9    Investigation  and  Findings 

CommenL  A  nimiber  of  commenters 
requested  that  the  final  reyJations 
impose  a  limit  on  the  time  available  to  a 
recipient  or  contractor  to  correct  a 
violation  of  Section  439. 

Response.  No  change  has  been  made. 
The  complexity  of  a  complaint,  the 
recipient's  resources,  and  the  remedy 
proposed  will  affect  the  length  of  time  it 
may  take  to  resolve  a  complaint.  The 


regulations  specify  that  a  "*  *  * 
reasonable  period  of  time,  given  all  of 
the  circumstances  of  the  *  *  *"  is 
available  to  the  recipient  or  contractor 
for  voluntary  compliance.  Consideration 
of  "all  of  the  circumstances"  will  include 
the  interests  of  the  complainant  as  well 
as  the  resources  of  the  recipient  or 
contractor.     | 

Section  98.10    Enforcemen  t  of  the 
Findings 

Comment.  Some  commenters  asked 
that  the  final  regulations  include  a 
provision  to  make  individuals  working 
for  a  recipient  or  contractor,  against 
which  there  is  a  finding,  personally 
liable  for  any  psychological  damages  to 
the  affected  student. 

Response.  No  change  has  been  made. 
Section  439  does  not  include  such  a 
provision,  and  the  Secretary  has  no 
authority  to  impose  such  a  requirement. 

Other  Charges 

Paragraph  (a)(2)  has  been  revised  as  a 
technical  matter  to  make  the  remedies 
against  contractors  consistent  with  the 
remedies  against  grantees,  as  permitted 
by  the  Federal  Acquisition  Regulations, 
48  CFR  12.5  and  49.1. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  will  affect  small  entities  that 
are  recipients  of  funds  under  applicable 
programs  of  the  Department  of 
Education.  However,  the  regulations  will 
not  have  a  significant  economic  impact 
on  these  entities  because  the  regulations 
do  not  establish  prescriptive  reporting  or 
recordkeeping  requirements  or  impose 
other  regulatory  burdens  in  excess  of 
statutory  requirements. 

Assessment  of  Educational  Impact 

Based  on  the  comments  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking  and  his  own  review,  the 
Secretary  has  determined  that  these 
regulations  do  not  require  the 
transmission  of  any  information  that  is 
already  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  definitions  contained  in 
§  98.4(c)  of  these  final  regulations. 
Written  comments  and  recommedations 
may  be  sent  to  Monika  Edwards 
Harrison,  Room  3021,  400  Marylan4 
Avenue  SW.,  Washington,  DC  20202.  All 
comments  should  be  submitted  on  or 
before  November  5, 1984  to  be  assured 
consideration  by  the  Secretary.  If  an 
amend.ment  to  the  definitions  is 
necessary,  the  Secretary  will  publish  the 
amendment  in  the  Federal  Register. 

AH  comments  submitted  in  response 
to  this  request  for  comments  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  the 
room  specified  in  the  preceding 
paragraph  between  the  hours  of  8:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

List  of  Subjects 

34  CFR  Parts  75  and  76 

Grant  programs-Education,  Education. 

34  CFR  Part  98 

Educational  research.  Privacy, 
Students,  Notice  of  complaint. 
Complaints,  Consent,  examination. 
Experimental  programs.  Family,  Notice 
of  findings.  Inspection,  Instructional 
material,  Political  affiliations. 
Psychiatric,  Psychological,  Reporting 
and  recordkeeping  requirements. 
Research.  Se.x.  Teaching  methods, 
Teaching  techniques.  Testing, 
Treatment. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Dated:  August  31, 1984. 
T  H.  Bell.  ^ 

.Secretary  of  Education. 

(Catdlog  of  Fedpi  a!  Domestic  Assistance 
Number  does  not  apply) 

The  Sec:retdry  amends  Parts  75  and  76 
and  adds  a  new  Part  98  to  Subtitle  A  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

§  75.741    (Removed] 
1.  Section  75.741  is  removed. 
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PART  76— STATE-ADMINISTERED 
PROGRAMS 

§76.741    [Removad] 

2.  Section  76.741  is  removed. 

3.  A  new  Part  98  is  added,  to  read  as 
follows: 

PART  98— STUDENT  RIGHTS  IN 
RESEARCH,  EXPERIMENTAL 
PROGRAMS,  AND  TESTING 

Sec. 

98.1  Applicability  of  part 

98.2  Definitions. 

98.3  Access  to  instructional  material  used  m 
a  research  or  experimentation  program. 

98.4  Protection  of  students  pnvacy  in 
examination,  testing  or  treatment. 

98.5  Information  and  investigation  office. 

98.6  Reports. 

98.7  Filing  a  complaint. 

98.8  Notice  of  the  complaint. 

98.9  Investigation  and  findings. 

98.10  Enforcement  of  findings 

Authority:  Sec.  514(a)  of  Pub.  L.  93-380.  88 
Stat  574  (20  U.S.C.  1232h(a)}:  Sec,  1250  of 
Pub.  L.  95-561.  92  Stat.  2355-2356  (20  U.S.C 
I232h(b1):  and  Sec.  408(a)(1)  of  Pub.  L.  90-247, 
88  Stat.  559-560.  as  amended  (20  L'.S.C. 
1221e-3(a)(l));  sec.  414(a)  of  Pub.  L  96-88.  93 
Slat.  685  (20  U.S.C.  3474(a)). 

§  98. 1    AppUcabillty  of  part 

This  part  applies  to  any  program 
administered  by  the  Secretary  of 
Education  that — 

(a)(1)  Was  transferred  to  the 
Department  by  the  Department  of 
Education  Organization  Act  (DEOA); 
and 

(2)  Was  administered  by  the 
Education  Division  of  the  Department  of 
Health,  Education,  and  Welfare  on  the 
day  before  the  effective  date  of  the 
DEOA;  or 

{b)  Was  enacted  after  the  effective 
date  of  the  DEOA,  unless  the  law 
enacting  the  new  Federal  program  has 
the  effect  of  making  section  439  of  the 
General  Education  Provisions  Act 
inapplicable. 

(c)  The  following  chart  lists  the 
funded  programs  to  which  Part  98  does 
not  apply  as  of  February  16, 1984. 


Name  ot  progrim 

AutfxxTzing  sutuW 

Implementing 
regulaiiona 

1    High  Scfiool 
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Prograf-  and 

Educatior,  Ac\  o( 

Cotieqe 

1965  a» 

Assisla  nee 

amended  by  the 

Migrani  Program 

Education 
Amendments  ot 
1980  (Pub  L 
96-374)  20 
use   l070d-2). 

Aulhonang  ttatuM 

reguMtiona 

2   Programa 

The  Rehabilialior 

Para  351-356, 

adnwrvaleieO  t>y 

Act  an  1973  aa 

361.  3»,  366. 

ttie 

amended  by 

366.369-375, 

Comnnsaioner 

Pue  L  96-602 

37«,  379  38S- 

of  tf* 

(29  use   700. 

390.  and  MS 

RenaMiutive 

«  ••O.J 
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Administratior. 

3  College  nmiwng 

ntte  IV  ol  the 
Houamg  Act  ol 
1950  aa 
•mend«tn2 
use  1748.  « 
•eo) 

Pan  614 

(20  U.S.C.  1221e-3(a)ll),  1230, 1232h.  3487. 
3507) 

§  98.2    Definition*. 

(a)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  Part  77; 
"Department."  "Recipient,"  "Secretary." 

(b)  The  following  definitions  apply  to 
this  paii:  "Act"  means  the  Genera! 
Education  Provisions  Act. 

"Office"  means  the  information  and 
investigation  office  specified  in  $  98.5. 

(20  U.S.C.  1221e-3{a)(l)) 

§  98.3    Acc«M  to  Instructional  material 
used  In  a  raaaarch  or  axpartmantation 
program. 

(a)  All  instructional  material — 
including  teachers'  manuals,  films, 
tapes,  or  other  supplementary 
instructional  material — which  will  be 
used  in  connection  with  any  research  or 
experimentation  program  or  project 
shall  be  available  for  inspectiop  by  the 
parents  or  guardians  of  the  children 
engaged  in  such  program  or  project. 

(b)  For  the  purpose  of  this  part 
"research  or  experimentation  program 
or  project"  means  any  program  or 
project  in  any  program  under  §  98.1  (a) 
or  (b)  that  is  designed  to  explore  or 
develop  new  or  unproven  teaching 
methods  or  techniques. 

(c)  For  the  purpose  of  the  section 
"children"  means  persons  not  above  age 
21  who  are  enrolled  in  a  program  under 
§  98.1  (a)  or  (b)  not  above  the 
elementary  or  secondary  education 
level,  as  determined  under  State  law. 

(20  U.S.C.  1221e-3(a)(l).  1232h(a!) 

§  98.4    Protection  of  atudenta'  privacy  In 
examination,  testing,  or  treatment 

(a)  No  student  shall  be  required,  as 
part  of  any  program  specified  in  $  98.1 
(a)  or  (b),  to  submit  without  prior 
consent  to  psychiatric  examination, 
testing,  or  treatment,  or  psychological 
examination,  testing,  or  treatment,  in 
which  the  primary  purpose  is  to  reveal 
information  concerning  one  or  more  of 
the  following — 

(1)  Political  affiliations; 


(2)  Mental  and  paycfaoiogical 
problems  potentially  embarrassing  to 
the  student  or  his  or  her  family; 

(3)  Sex  behavior  and  attitudes; 

(4)  Illegal,  anti-social,  self- 
incriminating  and  demeaning  behavior 

(5)  Critical  appraisals  of  other 
individuals  with  whom  the  student  has 
close  family  relationships; 

(6)  Legally  recognized  privileged  and 
analogous  relationships,  such  as  those 
of  lawyers,  physicians,  and  ministers;  or 

(7)  Income,  other  than  that  required  by 
law  to  determine  eligibility  for 
participation  in  a  program  or  for 
receiving  financial  assistance  under  a 
program. 

(b)  As  used  in  paragraph  (a]  of  this 
section,  "prior  consent"  means — 

(1)  Prior  consent  of  the  student  if  the 
student  is  an  adult  or  emancipated 
minor;  or 

(2)  Prior  written  consent  of  the  parent 
or  guardian,  if  the  student  is  an 
unemancipated  minor. 

(c)  As  used  in  paragraph  (a)  of  this 
section — 

(1)  "Psychiatric  or  psychological 
examination  or  test"  means  a  method  of 
obtaining  information,  including  a  group 
activity,  that  is  not  directly  related  to 
academic  instruction  and  that  is 
designed  to  elicit  information  about 
attitudes,  habits,  traits,  opinions,  beliefs 
or  feelings;  and 

(2)  "Psychiatric  or  psychological 
treatment"  means  an  activity  involving 
the  planned,  systematic  use  of  methods 
or  techniques  that  are  not  directly 
related  to  academic  instruction  and  that 
is  designed  to  affect  behavioral, 
emotional,  or  attitudinal  characteristics 
of  an  individual  or  group. 

(20  U.S.C.  1232h[b)) 

§  98.5    Information  and  Investigation 
office. 

(a)  The  Secretary  has  designated  an 
office  to  provide  iriformation  about  the 
requirements  of  section  439  of  the  Act 
and  to  investigate,  process,  and  review 
complaints  that  may  be  filed  concerning 
alleged  violations  of  the  provisions  of 
the  section. 

(b)  The  following  is  the  name  and 
address  of  the  office  designated  under 
paragraph  (a)  of  this  section:  Family 
Educational  Rights  and  Privacy  Act 
Office,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.. 
Washington,  D.C.  20202. 

(20  U.S.C.  1231e-3(a)(l),  1232h) 

§  98.6    Reports. 

The  Secretary  may  require  the 
recipient  to  submit  reports  containing 
information  necessary  to  resolve 
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complaints  under  section  439  of  the  Act 
and  the  regulations  in  this  part. 

(20  U.S.C.  1221e-3(a)(l),  1232h) 

§  98.7    HNng  a  complaint 

(a)  Only  a  student  or  a  parent  or 
guardian  of  a  student  directly  affected 
by  a  violation  under  Section  439  of  the 
Act  may  file  a  complaint  under  this  part. 
The  complaint  must  be  submitted  in 
writing  to  the  Office. 

(b)  The  complaint  filed  under 
paragraph  (a)  of  this  section  must — (1) 
Contain  specific  allegations  of  fact 
giving  reasonable  cause  to  believe  that  a 
violation  of  either  §  98.3  or  5  98.4  exists; 
and 

(2)  Include  evidence  of  attempted 
resolution  of  the  complaint  at  the  local 
level  (and  at  the  State  level  if  a  State 
complaint  resolution  process  exists), 
including  the  names  of  local  and  State 
officials  contacted  and  significant  dates 
in  the  attempted  resolution  process. 

(c)  The  Office  investigates  each 
complaint  which  the  Office  receives  that 
meets  the  requirements  of  this  section  to 
determine  whether  the  recipient  or 
contractor  failed  to  comply  with  the 
provisions  of  section  439  of  the  Act. 

(20  U.S.C.  1221e-3(a)(l),  1232h) 

(Approved  under  OMB  control  number  1880- 
0507) 

§  9&J    NotJc*  of  ttM  complaint 

(a)  If  the  Office  receives  a  complaint 
that  meets  the  requirements  of  §  98.7,  it 
provides  written  notification  to  the 
complainant  and  the  recipient  or 
contractor  against  which  the  violation 


has  been  alleged  that  the  complaint  has 
been  received. 

(b)  The  notice  to  the  recipient  or 
contractor  under  paragraph  (aj  of  this 
section  must — 

(1)  Include  the  substance  of  the 
alleged  violation;  and 

(2)  Inform  the  recipient  or  contractor 
that  the  Office  will  investigate  the 
complaint  and  that  the  recipient  or 
contractor  may  submit  a  written 
response  to  the  complaint. 

(20  US.C.  1221e-3(Aj(l).  1232h) 

§  98.9    Investigation  and  findings. 

(a)  The  Office  may  permit  the  parties 
to  submit  further  written  or  oral 
arguments  or  information. 

(b)  Following  its  investigations,  the 
Office  provides  to  the  complainant  and 
recipient  or  contractor  wntten  notice  of 
its  findings  and  the  basis  for  its  findings. 

(c)  If  the  Office  finds  that  the  recipient 
or  contractor  has  not  complied  with 
section  439  of  the  Act.  the  Office 
includes  in  its  notice  under  paragraph 
(b)  of  this  section — 

(1)  A  statement  of  the  specific  steps 
that  the  Secretary  recommends  the 
recipient  or  contractor  take  to  comply; 
and 

(2)  Provides  a  reasonable  period  of 
time,  given  all  of  the  circumstances  of 
the  case,  during  which  the  recipient  or 
contractor  may  comply  voluntarily. 
(20  U.S.C.  122l9-3(a)(l),  1232h) 

§  98. 1 0    Enforcement  of  the  findings. 

(a)  If  the  recipient  or  contractor  does 
not  comply  during  the  period  of  time  set 


under  5  98.9(c),  the  Secretary  may 
either — 

(1)  For  a  recipient,  take  an  action 
authorized  under  34  CFR  Part  78, 
including — 

(i)  Issuing  a  notice  of  intent  to 
terminate  funds  under  34  CFR  78.21; 

(ii)  Issuing  a  notice  to  withhold  funds 
under  34  CFR  78.21.  200.94(b).  or 
298.45(b),  depending  upon  the  applicable 
program  under  which  the  notice  is 
issued;  or 

(iii)  Issuing  a  notice  to  cease  and 
desist  under  34  CFR  78.31.  200.94(c)  or 
298.45(c),  depending  upon  the  program 
under  which  the  notice  is  issued:  or 

(2)  For  a  contractor,  direct  the 
contracting  officer  to  take  an 
appropriate  action  authorized  under  the 
Federal  Acquisition  Regulations, 
including  either — 

(i)  Issuing  a  notice  to  suspend 
operations  under  48  CFR  12.5;  or 

(ii)  Issuing  a  notice  to  terminate  for 
default,  either  in  whole  or  in  part  under 
48  CFR  49.102. 

(b)  If,  after  an  investigation  under 
§  98.9.  the  Secretary  finds  that  a 
recipient  or  Contractor  has  complied 
voluntarily  with  section  439  of  the  Act, 
the  Secretary  provides  the  complainant 
and  the  recipient  or  contractor  written 
notice  of  the  decision  and  the  basis  for 
the  decision. 

(20  U.S.C.  1221e-3(a)(l),  1232h) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HMltti  Service 

42CFRPart57 

Health  Professions  Student  Loan 
Program 

agency:  Public  Health  Service  (PHS). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).        

SUMMARY:  This  proposed  rule  would 
revise  existing  regulations  governing  the 
Health  Professions  Student  Loan  (HPSL) 
program.  These  revisions  would  impose 
more  detailed  requirements  concerning 
the  exercise  of  due  diligence  by  schools 
in  loan  collections  and  would  specify  a 
penalty  for  failure  to  comply  with 
reporting  requirements. 

DATES:  Comments  on  this  proposal  are 
invited.  To  be  considered,  comments 
must  be  submitted  by  October  22, 1984. 
ADDRESSES:  Respondents  should 
address  written  comments  to  the 
Director,  Bureau  of  Health  Professions 
(BHPr).  Room  8-05.  Parklawn  Building, 
5600  Fishers  Lane.  Rockville,  Maryland 
20857.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Office  of  Program 
Support.  BHPr.  Room  7-74,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

FOR  FURTHER  MFORMATICN  CONTACT: 

Ms.  Peggy  Washburn.  Chief.  Program 
Development  Branch.  Division  of 
Student  Assistance,  301  443-4540. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  3, 1983,  (48  FR 
25064)  the  Department  issued 
amendments  to  the  regulations 
governing  the  HPSL  program.  These 
amendments  strengthened  the 
requirements  regarding  recordkeeping 
and  collections  procedures  and 
established  performance  standards  for 
health  professions  schools'  delinquency 
rates.  Since  the  publication  of  these 
amendments,  health  professions  schools 
and  associations  have  expressed 
concern  about  the  absence  of  detail  in 
the  provision  of  the  HPSL  regulations 
which  requires  that  schools  exercise  due 
diligence  in  the  loan  collections  process. 
Many  schools  have  been  uncertain  of 
the  procedures  they  should  follow  jn 
order  to  comply  with  the  due  diligence 
requirement.  In  response  to  this  concern, 
the  Secretary  is  proposing  to  specify 
procedures  that  a  school  must  follow 
prospectively  in  order  to  satisfy  the  due 
diligence  requirement.  The  Secretary  is 


also  proposing  to  clarify  the 
requirements  relating  to  proper 
execution  and  safeguarding  of 
promissory  notes,  and  the  penalty  for 
failure  to  comply  with  reporting 
requirements. 

The  proposed  changes  are 
summarized  below  according  to  the 
section  numbers  and  titles  of  the 
regulations. 

Section  57.208    Health  Professions 
Student  Loan  Promissory  Note 

Section  57.208(a)  of  the  existing 
regulations  requires  that  each  health 
professions  student  loan  must  be 
evidenced  by  a  promissory  note  signed 
by  the  borrower.  The  Secretary 
proposes  to  amend  this  section  to 
specify  that  the  notes  must  be  properly 
executed  and  safeguarded.  In  addition, 
the  Secretary  is  proposing  to  amend 
§  57.208(b)  of  the  existing  regulations  to 
require  that,  where  state  law  permits 
individuals  to  void  contracts  entered 
during  minority,  schools  must  obtain 
security  or  endorsements  on  promissory 
notes  with  minors.  The  Secretary  is 
proposing  these  revisions  to  more 
adequately  protect  the  financial 
interests  of  the  HPSL  program. 

Section  57.210    Repayment  and 
Collection  of  Health  Professions  Student 
Loans 

Section  57.210(b)  of  the  existing 
regulations  states  that  a  school  "must 
use  the  collection  practices  which  are 
generally  accepted  among  institutions  of 
higher  education  and  which  are  at  least 
as  extensive  and  effective  as  those  used 
in  the  collection  of  other  student  loan 
accounts  due  the  school."  This  section 
of  the  regulations  also  requires  that  a 
school  carry  out  three  specific 
activities — use  of  collection  agents, 
litigation,  and  credit  bureaus — as  part  of 
its  d»ie  diligence  procedures,  but  does 
not  mention  other  collection  activities 
which  a  school  must  perform  to  satisfy 
the  requirement. 

In  response  to  requests  from  schools 
and  professional  associations,  the 
Department  is  proposing  to  expand 
§  57.210(b)  to  specifyprocedures  that  a 
school  must  follow  in  order  to  satisfy 
the  due  diligence  requirement.  These 
procedures  are  as  follows: 

(1)  Conduct  and  document  an 
entrance  interview  with  the  borrower; 

(2)  Conduct  and  document  an  exit 
interview  with  the  borrower,  or,  if  the 
borrower  terminates  studies  without 
advance  notice,  document  attempts  to 
inform  the  borrower  of  the  substance  of 
the  exit  interview  and  to  secure  exit 
interview  information  from  the  borrower 
by  mail; 


(3)  Notify  the  borrower  in  writing  of 
the  impending  repayment  obligation  at 
least  twice  during  the  grace  period; 

(4)  Notify  a  borrower  who  is  in 
deferment  status  in  writing  of  the 
impending  repayment  obligation 
approximately  one  month  prior  to  the 
expiration  of  the  approved  period  of 
deferment; 

(5)  Perform  regular  billing; 

(6)  Follow  up  past  due  payments  with 
a  series  of  at  least  five  attempts  to 
contact  the  borrower  in  writing  prior  to 
the  loan  becoming  120  days  past  due; 

(7)  Perform  address  searches  when 
necessary; 

(8)  Use  collection  agents,  which  may 
include  the  use  of  an  internal  collection 
agent: 

(9)  Institute  legal  proceedings  against 
borrowers  after  all  other  attempts  at 
collection  have  failed,  provided  that 
such  litigation  is  appropriate;  and 

(10)  Become  a  member  of  a  credit 
bureau  and  notify  the  credit  bureau  of 
accounts  past  due  by  more  than  120 
days,  when  appropriate. 

Although  compliance  with  these  10 
steps  would  constitute  an  adequate 
minimum  for  due  diligence,  the 
Department  is  also  proposing  to  retain 
the  existing  general  language  in 
§  57.210(b)  as  part  of  the  due  diligence 
requirement,  in  order  to  assure  that  the 
loan  collection  procedures  that  a  school 
follows  in  the  collection  of  health 
professions  student  loans  would  not 
exclude  any  additional  procedures  that 
might  be  followed  routinely  in  the 
collection  of  the  school's  other  loan 
accounts.  The  general  language  would 
also  assure  that  the  10  steps  which  the 
Department  is  proposing  to  add  to  this 
section  would  be  followed  in 
accordance  with  generally  accepted 
collected  practices.  For  example,  step  (6) 
of  the  proposed  due  diligence 
procedures  requires  that  a  borrower 
who  is  past  due  be  contacted  in  writing 
five  times  prior  to  the  loan  becoming  120 
days  past  due,  but  does  not  specify  time 
intervals  for  these  five  contacts.  The 
requirement  to  follow  generally 
accepted  collection  practices  will  assure 
that  the  time  intervals  are  reasonable 
and  will  preclude  the  possibility  of  a 
school  sending  five  letters  in  the  same 
week  and  then  asserting  that  it  is  in 
compliance  with  this  requirement.  At 
the  same  time,  schools  will  have  greater 
flexibility  than  if  specific  time  intervals 
were  required  as  part  of  step  (6).  The 
general  due  diligence  language  would 
not  give  the  Department  the  right  to 
impose  additional  required  steps  that 
are  not  specifically  defined  in  the 
regulations. 
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Although  we  expect  that  the  great 
majority  of  schools  would  follow  the 
series  of  procedures  outlined  above,  it  is 
not  our  intention,  in  making  these 
particular  practices  into  regulatory 
requirements,  to  prevent  adoption  of 
innovations  which  are  more  effective  or 
preclude  schools  from  tailoring  practices 
to  unique  circumstances.  Therefore,  we 
have  created  a  provision  which  would 
allow  schools  to  substitute  more 
effective  collection  techniques  in  place 
of  those  outlined  above,  but  only  after 
they  have  demonstrated  the 
effectiveness  of  the  technique  and 
obtained  written  approval  from  the 
Secretary.  This  would  protect  both 
parties  from  misunderstandings  and 
assure  that  due  diligence  is  followed. 

The  series  of  procedures  outlined 
above  in  (1)  through  (7)  would  become 
required  steps  of  the  due  diligence 
process  as  of  the  date  of  publication  of 
these  proposed  regulations  in  final  form. 
These  are  in  addition  to  the  procedures 
outlined  in  (8)  through  (10),  which  are 
already  in  effect  under  the  existing 
regulations.  For  any  loan  made  on  or 
after  the  publication  date  of  the  final 
regulations,  the  Department  would 
require  that  a  school  follow  each  of 
these  steps  (1)  through  (10)  in  order  to  be 
in  compliance  with  the  due  diligence 
requirement. 

For  any  loan  made  prior  to  the 
effective  date  of  the  amended 
regulations,  the  Department  would 
require  that  a  school  apply  the  new  due 
diligence  requirement  prospectively  to 
the  extent  that  it  would  be  possible  to 
do  so.  Thus,  in  order  to  be  in  compliance 
with  the  due  diligence  requirement  for 
such  a  loan,  the  procedures  that  a  school 
followed  prior  to  the  publication  of  the 
amended  regulations  must  be  in 
conformance  with  "generally  accepted 
collection  practices,"  as  required  by  the 
current  regulations,  and  the  procedures 
followed  after  publication  of  the 
amended  regulations  must  include  all 
steps  of  the  new  requirement  that  can  be 
followed  prospectively. 

The  Department  also  requests 
comments  on  the  degree  of  detail  in 
steps  (3)  through  (6)  of  the  proposed  due 
diligence  requirements.  The  Department 
specifically  invites  alternate 
suggestions,  if  it  is  felt  that  the  proposed 
due  diligence  requirements  are  overly 
restrictive.  In  addressing  this  issue,  the 
Department  requests  that  respondents 
consider  proposed  §  57.210(b)(1),  which 
would  permit  a  school  to  substitute 
alternative  collection  techniques  in 
place  of  those  directed  in  the 
regulations,  provided  thai  advance 
approval  has  been  received.  In 
evaluating  alternative  procedures,  the 


Department  would  consider  whether 
those  procedures  are  at  least  as 
effective  in  collecting  loans  as  those 
currently  proposed  in  the  regulations. 

The  Secretary  also  proposes  to  add  a 
new  subparagraph  (b)(4)  regarding  the 
Department's  policy  for  the  write-off  of 
uncollectible  loans  to  S  57.210.  This 
provision  would  clarify  the  process  by 
explaining  that  when  the  Secretary 
determines  that  a  school  has  exercised 
due  diligence  in  its  attempts  to  collect 
an  uncollectible  loan,  the  Federal 
Government  will  approve  the  write-off 
of  the  unpaid  balance  on  the  loan,  with 
the  Federal  Government  and  the  school 
each  sustaining  its  proportionate  loss  of 
the  unpaid  balance.  This  provision 
would  also  explain  that  when  the  school 
has  failed  to  exercise  due  diligence  it 
will  not  be  permitted  to  "write  ofr'  the 
loan,  and  must  therefore  reimburse  the 
fund  for  the  unpaid  balance  of  the  loan. 

The  Secretary  reviews  each  request 
for  write-off  approval  on  a  case-by-case 
basis  and  makes  a  determination  based 
on  the  due  diligence  procedures  that  the 
school  was  required  to  follow  in 
attempting  to  collect  that  particular 
loan. 

Section  57.215    Records,  Reports, 
Inspection,  and  Audit 

The  Secretary  proposes  to  amend 
paragraph  (a)  of  §  57.215  to  clarify  the 
penalty  for  failure  to  submit  required 
reports  within  45  days  of  the  close  of  the 
reporting  period.  This  provision  explains 
that  the  Secretary  would  place  a  school 
in  suspended  status  for  failure  to  comply 
with  reporting  requirements,  requiring 
the  school  to  make  no  new  loan 
disbursements  and  to  place  the  loan 
fund  and  all  subsequent  collections  in 
an  insured  interest-bearing  account 
This  provision  would  also  prohibit  a 
school  in  suspended  status  from 
receiving  any  new  Federal  capital 
contributions.  The  school  would  remain 
in  suspended  status  until  notified  that 
the  Bureau  has  received  the  overdue 
report.  If  the  Bureau  did  not  receive  a 
required  report  within  six  months  of  the 
close  of  the  reporting  period,  the  school 
would  be  terminated  from  the  program 
and  would  be  required  to  return  all 
Federal  funds  in  the  loan  account  to  the 
Department.  A  terminated  school  would 
be  required  to  continue  to  pursue 
collections,  and  could  reapply  for 
participation  in  the  program  upon  the 
submission  of  the  overdue  report. 

Regulatory  Impact 

There  are  two  areas  of  potential 
impact  resulting  from  this  regulation. 
First,  the  new  requirements  may  impose 
some  administrative  costs  on  schools. 
This  cost  will  be  minor  because  for  the 


most  part  the  regulations  merely  codify 
existing  due  diligence  practices.  A  few 
schools  may  be  required,  as  a  result  of 
these  rules,  to  expand  their  due 
diligence  practices.  However,  these 
schools  are  likely,  as  a  result  of  the  new 
provisions,  to  also  improve  the 
administration  of  their  loan  programs,  so 
that  any  added  net  administrative  costs 
would  be  small.  Further,  although  there 
are  new  recordkeeping  and  reporting 
requirements,  they  are  minor,  imposing 
an  average  burden  of  only  48.6  hours  on 
each  school. 

Second,  the  rules  will  have  some 
effect  on  each  school's  loan  fund.  We 
presume  that  most  schools  will  comply 
with  the  new  due  diligence 
requirements,  and  as  a  result  their  loan 
collections  may  be  somewhat  increased. 
A  few  schools  may  not  comply  with  the 
new  requirements,  in  which  case  they 
would  be  required  to  reimburse  the  fund 
for  the  unpaid  balance  of  the  loan. 
However,  since  most  schools  are 
already  performing  the  required 
procedures,  effects  on  individual 
schools'  loan  fimds  are  not  expected  to 
be  significant. 

For  the  reasons  described  above,  the 
Secretary  certifies  that  this  proposed 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
does  not  require  a  regulatory  flexibihty 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980.  Further  the  rule  does  not 
meet  the  criteria  for  a  major  rule  imder 
Executive  Order  12291  and  therefore 
does  not  require  a  regulatory  impact 
analysis  and  review. 

Paperwork  Reduction  Act 

Sections  57.208.  57.210,  and  57.215  of 
this  proposed  rule  contain  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  the  Department 
has  submitted  a  copy  of  this  proposed 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  these 
information  collection  requirements 
contained  in  5  8  57.208  and  57.210.  Other 
organizations  and  individuals  desiring 
to  comment  on  the  information 
collection  requirements  should  send 
them  to  Peggy  Washburn  at  the  address 
listed  earlier  in  this  preamble,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Building  (Room  3208).  Washington,  D.C 
20503.  ATTN:  Desk  Officer  for  HHS.  The 
information  collection  requirements 
contained  in  §  57.215  have  been  cleared 
by  OMB  and  given  approval  numbers 
0915-0044  and  0915-0046. 
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List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities. 
Educational  study  programs.  Emergency 
medical  services.  Grant  programs- 
education.  Grant  programs-health, 
Health  facihties.  Health  professions. 
Loan  programs-healdi.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
amend  Subpart  C  of  42  CFR  Part  57  as 
follows. 

(Catalog  of  Federal  Domestic  Assistance.  No, 
13  342,  Health  Professions  Student  Loan 
Program) 

Dated;  June  2,  1984. 
Edward  N.  Brandt.  Jr.. 
Assistant  Secretary  for  Health. 

Approved:  June  26, 1984. 
Margaret  M.  HeckJer. 
Secretary. 

PART  57— [AyENDED] 

Subpart  C— Heaittt  Professions 
Student  Loans 

1.  Section  57.208  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  as  follows: 

§  57.208    HMtth  professions  student  loan 
promissory  note. 

(a)  Promissory  note  form.  Each  health 
professions  student  loan  must  be 
evidenced  by  a  properly  executed 
promissory  note  in  a  form  approved  by 
the  Secretary.  The  school  must 
safeguard  the  promissory  note  against 
fire,  theft,  and  tampering. 

*  •         •         .         . 

(b)  Security.  A  school  must  require 
security  or  endorsement  if  the  borrower 
is  a  minor  and  if,  under  the  applicable 
State  law.  the  note  signed  by  him  or  her 
would  not  create  a  binding  obligation. 
The  school  may  not  require  security  or 
endorsement  in  any  other 
circumstances. 

2.  Section  57.210  is  amended  by 
revising  paragraph  (bj{l)  and  adding 
(b)(4)  to  read  as  follows: 

{57.210    Repayment  and  collectJon  of 
health  professions  student  loans. 

•  •        •        »        « 

(b)*  *  * 

(1)  Each  school  at  which  a  fund  is 
estabUshed  must  exercise  due  diligence 
in  the  collection  of  health  professions 
student  loans  due  the  fund.  In  the 


exercise  of  due  diligence,  a  school  must 
follow  procedures  which  are  at  least  as 
extensive  and  effective  as  those  used  in 
the  collection  of  other  student  loan 
accounts  due  the  school,  and  must  use 
the  steps  outlined  below  in  accordance 
with  collection  practices  which  are 
generally  accepted  among  institutions  of 
higher  education: 

(i)  Conduct  and  document  an  entrance 
interview  with  the  borrower; 

(ii)  Conduct  and  document  an  exit 
inten,-iew  with  the  borrower,  or  if  the 
borrower  terminates  studies  without 
advance  notice,  document  attempts  to 
inform  the  borrower  of  the  substance  of 
the  exit  interview  and  to  secure  exit 
interview  information  from  the  borrower 
by  mail; 

(iii)  Notify  the  borrower  in  writing  of 
the  impending  repayment  obligation  at 
least  twice  during  the  grace  period; 

(iv)  Notify  a  borrower  who  is  in 
deferment  status  in  writing  of  the 
impending  repayment  obligation 
approximately  one  month  prior  to  the 
expiration  of  the  approved  period  of 
deferment; 
(v)  Perform  regular  billing; 
(vi)  Follow  up  past  due  payments  with 
a  series  of  at  least  five  attempts  to 
contact  the  borrower  in  writing  prior  to 
the  loan  becoming  120  days  past  due; 

(vii)  Perform  address  searches  when 
necessary; 

(viii)  Use  collection  agents,  which 
may  include  the  use  of  an  internal 
collection  agent; 

(ix)  Institute  legal  proceedings  against 
borrowers  after  all  other  attempts  at 
collection  have  failed,  provided  that 
such  litigation  is  appropriate; 

(x)  Become  a  member  of  a  credit 
bureau  and  notify  the  credit  bureau  of 
accounts  past  due  by  more  than  120 
days,  when  appropriate. 
In  place  of  one  or  more  of  the 
procedures  outlined  above  schools  may 
substihite  collection  techniques  that  are 
equally  or  more  effective,  but  only  after 
they  have  demonstrated  the 
effectiveness  of  the  technique  and 
obtained  written  approval  from  the 
Secretary. 
*        •        •        •        . 

(4j  A  school  may  request  permission 
to  write  off  uncollectible  loans.  In  any 
instance  where  the  Secretary 
determined  that  a  school  has  failed  to 
exercise  due  diligence  in  the  collection 
of  a  loan,  the  school  will  be  required  to 
place  in  the  fund  the  full  amount  of 
principal  and  interest  that  remains 
uncollected  on  that  loan.  If  the  Secretary 


determines  that  a  school  has  exercised 
due  diligence  in  the  collection  of  a  loan, 
the  Federal  Government  will  permit  the 
school  to  reduce  the  accounts  receivable 
by  the  full  amount  of  principal  and 
interest  that  remains  uncollected  on  that 
loan. 

3.  Section  57.215  is  amended  by 
revising  paragraph  (a)  and  adding 'the 
0MB  control  number  at  the  end  of  the 
section  to  read  as  follows: 

§  57.21 5    Records,  reports,  Inspection,  and 
audit 

(a)  Each  Federal  capital  contribution 
and  Federal  capital  loan  is  subject  to  the 
condition  that  the  school  must  maintain 
those  records  and  file  with  the  Secretary 
those  reports  relating  to  the  operation  of 
its  health  professions  student  loan  funds 
as  the  Secretary  may  find  necessary  to 
carry  out  the  purposes  of  the  Act  and 
these  regulations.  A  school  must  submit 
required  reports  to  the  Secretary  within 
45  days  of  the  close  of  the  reporting 
period.  A  school  which  fails  to  submit  a 
required  report  within  45  days  of  the 
close  of  the  reporting  period: 

(1)  Shall  be  prohibited  from  receiving 
new  Federal  capital  contributions; 

(2)  Must  place  the  revolving  fund  and 
all  subsequent  collections  into  an 
insured  interest-bearing  account;  and 

(3)  May  make  no  new  loans. 

The  above  resti-ictions  apply  until  the 
Secretary  determines  that  the  school  is 
in  compliance  with  the  reporting 
requirement.  A  school  that  fails  to 
submit  a  complete  and  timely  report 
within  six  months  of  the  close  of  the 
reporting  period  shall  be  terminated 
from  participation  in  the  program  and 
shall  be  required  to  return  the  Federal 
share  of  the  revolving  fund  to  the 
Department.  A  School  terminated  for 
this  reason  may  reapply  for 
participation  in  the  program  once  it  has 
submitted  the  overdue  report.  The 
school  must  also  comply  with  the 
requirements  of  45  CFR  Part  74  and 
section  705  of  the  Act  concerning 
recordkeeping,  audit,  and  inspection. 
•        •        •        •        . 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0044  and 

0915-0046) 

(Sec.  215  of  the  Public  Health  Service  Act,  58 
Stat.  890,  67  Stat.  631  (42  U.S.C  216)i  sec*. 
740-744  of  the  PubUc  Health  Service  Act  77 
Stat.  170-173,  90  Stat.  2286-2288.  91  Stat.  390- 
391,  95  Stat.  920  (42  U.S.C.  294m-q)) 

(FR  Doc  g«-23532  Filed  9-S-84;  8:46  un| 
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DEPAFrrVENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  57 

Nursing  Student  Loan  Program 

agency:  Public  Health  Service  (PHSl. 
HHS. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  proposed  rule  would 
revise  existing  regulations  governing  the 
Nursing  Student  Loan  (NSL)  program. 
These  revisions  would  impose  more 
detailed  requirements  concerning  the 
exercise  of  due  diligence  by  schools  in 
loan  collections. 

DATES:  Comments  on  this  proposal  are 
invited.  To  be  considered,  comments 
must  be  submitted  by  October  22. 1984. 
ADOftcSSES:  Respondents  should 
address  written  comments  to  the 
Director.  Bureau  of  Health  Professions 
(BHPr).  Room  8-05.  Parklawn  Building, 
5600  Fishers  Lane.  Rockville.  Maryland 
20857.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Office  of  Program 
Support.  BHPr.  Room  7-74,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Peggy  Washburn.  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance.  301  443-4540. 
SWVLEMENTARV  INFORMATION:  In  the 

Federal  Register  of  June  3. 1983.  (48  FR 
25072)  the  Department  issued  a  Notice 
of  Proposed  Rulemaking  (NPRM)  to 
amend  the  regulations  governing  the 
NSL  program.  The  June  3. 1983  NPRM 
proposed  amendments  to  strengthen  the 
requirements  regarding  recordkeeping 
and  collections  procedures  and  to 
establish  performance  standards  for 
nursing  school's  delinquency  rates. 
Since  the  publication  of  the  June  3. 1983 
NPRM.  nursing  schools  and  associations 
have  expressed  concern  about  the 
absence  of  detail  in  the  provision  of  the 
existing  NSL  regulations  which  requires 
that  schools  exercise  due  diligence  in 
the  loan  collections  process.  Many 
schools  have  been  uncertain  of  the 
procedures  they  should  follow  in  order 
to  comply  with  the  due  diligence 
requirement.  In  response  to  this  concern, 
the  Secretary  is  proposing  in  this  NPRM 
to  specify  procedures  that  a  school  must 
follow  prospectively  in  order  to  satisfy 
the  due  diligence  requirement.  The 
Secretary  is  also  proposing  to  clarify  the 
requirements  relating  to  proper 


execution  and  safeguarding  of 
promissory  notes. 

The  proposed  ghanges  are 
summarized  below  according  to  the 
section  numbers  and  titles  of  the 
existing  NSL  regulations.  However,  it 
should  be  noted  that  the  June  3. 1983 
NPRM  proposes  to  revise  the  index 
(section  numbers  and  titles)  of  the 
existing  regulations.  If  the  revisions  to 
the  index  proposed  in  the  June  3, 1983 
NPRM  are  adopted  as  final  regulations 
prior  to  the  date  that  this  proposed  rule 
is  finahzed.  the  Department  will  change 
the  section  numbers  and  titles  indicated 
in  this  NPRM  accordingly. 

Section  57.312    Evidence  of  Student 
Indebtedness — Promissory  Note; 
Security 

Section  57.S12(a)  of  the  existing 
regulations  requires  that  each  nursing 
student  loan  must  be  evidenced  by  a 
promissory  note  signed  by  the  borrower. 
The  Secretary  proposes  to  amend  this 
section  to  specify  that  the  notes  must  be 
properly  executed  and  safeguarded.  In 
addition,  the  Secretary  is  proposing  to 
amend  §  57.312(b)  of  the  existing 
regulations  to  require  that,  where  state 
law  permits  individuals  to  void 
contracts  entered  during  minority, 
schools  must  obtain  security  or 
endorsement  on  promissory  notes  with 
minors.  The  Secretary  is  proposing  these 
revisions  to  more  adequately  protect  the 
financial  interests  of  the  NSL  program. 

Section  57.314    Repayment  and 
Collection  of  Nursing  Student  Loans 

Section  57.314(b)  of  the  existing 
regulations  states  that  a  school  "shall 
use  such  collection  practices  as  are 
generally  accepted  among  institutions  of 
higher  education  and  which  are  at  least 
as  extensive  and  effective  as  those  used 
in  the  collection  of  other  student  loan 
accounts  due  the  school."  The  June  3, 
1983  NPRM  has  proposed  to  amend  this 
section  of  the  regulations  to  require  that 
a  school  carry  out  three  specific 
activities— use  of  collection  agents, 
litigation,  and  credit  bureaus — as  part  of 
its  due  diligence  procedures,  but  does 
not  mention  other  collection  activities 
which  a  school  would  be  required  to 
perform  to  satisfy  the  requirement. 

In  response  to  requests  from  schools 
and  professional  associations,  the 
Department  is  proposing  to  expand 
S  57.314(b)  to  specify  procedures  that  a 
school  must  follow  in  order  to  satisfy 
the  due  diligence  requirement.  These 
procedures  are  as  follows: 

(1)  Conduct  and  document  an 
entrance  interview  with  the  borrow; 

(2)  Conduct  and  document  an  exit 
interview  with  the  borrower,  or.  if  the 
borrower  terminates  studies  without 


advance  notice,  document  attempts  to 
inform  the  borrower  of  the  substance  of 
the  exit  interview  and  to  secure  exit 
interview  information  from  the  borrower 
by  mail; 

(3)  Notify  the  borrower  in  writing  of 
the  impending  repayment  obligation  at 
least  twice  during  the  grace  period; 

(4)  Notify  a  borrower  who  is  in 
deferment  status  in  writing  of  the 
impending  repayment  obligation 
approximately  one  month  prior  to  the 
expiration  of  the  approved  period  of 
deferment; 

(5)  Perform  regular  billing; 

(6)  Follow  up  past  due  payments  with 
a  series  of  at  least  five  attempts  to 
contact  the  borrower  in  writing  prior  to 
the  loan  becoming  120  days  past  due; 

(7)  Perform  address  searches  when 
necessary: 

(8)  Use  collection  agents,  which  may 
include  the  use  of  an  internal  collection 
agent; 

(9)  Institute  legal  proceedings  against 
borrowers  after  all  other  attempts  at 
collection  have  failed,  provided  that 
such  litigation  is  appropriate;  and 

(10)  Become  a  member  of  a  credit 
bureau  and  notify  the  credit  bureau  of 
accounts  past  due  by  more  than  120 
days,  when  appropriate. 

Although  compliance  with  these  10 
steps  would  constitute  an  adequate 
minimum  for  due  diligence,  the 
Department  is  also  proposing  to  retain 
the  existing  general  language  in 
§  57.314(b)  as  part  of  the  due  diligence 
requirement,  in  order  to  assure  that  the 
loan  collection  procedures  that  a  school 
follows  in  the  collection  of  nursing 
student  loans  would  not  exclude  any 
additional  procedures  that  might  be 
followed  routinely  in  the  collection  of 
the  school's  other  loan  accounts.  The 
general  language  would  also  assure  that 
the  10  steps  which  the  Department  is 
proposing  to  add  to  this  section  would 
be  followed  in  accordance  with 
generally  accepted  collection  practices. 
For  example,  step  (6)  of  the  proposed 
due  diligence  procedures  requires  that  a 
borrower  who  is  past  due  be  contacted 
in  writing  five  times  prior  to  the  loan 
becoming  120  days  past  due.  but  does 
not  specify  time  intervals  for  these  five 
contacts.  'The  requirement  to  follow 
generally  accepted  collection  practices 
will  assure  that  the  time  intervals  are 
reasonable  and  will  preclude  the 
possibility  of  a  school  sending  five 
letters  in  the  same  week  and  then 
asserting  that  it  is  in  compliance  with 
this  requirement.  At  the  same  time, 
schools  will  have  greater  flexibility  than 
if  specific  time  intervals  were  required 
as  part  of  step  (6).  The  general  due 
diligence  language  would  not  give  the 
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Department  the  right  to  impose 
additional  required  steps  that  are  not 
specirically  defined  in  the  regulations. 

Although  we  expect  that  the  great 
majority  of  schools  would  follow  the 
series  of  procedures  outlined  above,  it  is 
not  our  intention,  in  making  these 
particular  practices  into  regulatory 
requirements,  to  prevent  adoption  of 
innovations  which  are  more  effective  or 
preclude  schools  from  tailoring  practices 
to  unique  circumstances.  Therefore,  we 
have  created  a  provision  which  would 
allow  schools  to  substitute  more 
effective  collection  techniques  in  place 
of  those  outlined  above,  but  only  after 
they  have  demonstrated  the 
effectiveness  of  the  technique  and 
obtained  written  approval  from  the 
Secretary.  This  would  protect  both 
parties  from  misunderstandings  and 
assure  that  due  diligence  is  followed. 

The  series  of  procedures  outlined 
above  in  (1)  through  (7)  would  become 
required  steps  of  the  due  diligence 
process  as  of  the  date  of  publication  of 
these  proposed  regulations  in  final  form. 
These  would  be  in  addition  to  the 
procedures  outlined  in  (8)  through  (10). 
which  are  proposed  to  become  effective 
as  of  the  date  that  the  June  3,  1983 
NPRM  is  finalized.  For  any  loan  made 
on  or  afier  the  publication  date  of  final 
regulations  which  include  sA\  ten  steps 
indicated  above,  the  Department  would 
require  that  a  school  follow  each  of 
these  steps  (1)  through  (10)  in  order  to  be 
in  compliance  with  the  due  diligence 
requirement. 

For  any  loan  made  prior  to  the 
effective  date  of  the  amended 
regulations,  the  Department  would 
require  that  a  school  apply  the  new  due 
diligence  requirement  prospectively  to 
the  extent  that  it  would  be  possible  to 
do  so.  Thus,  in  order  to  be  in  compliance 
with  the  due  diligence  requirement  for 
such  a  loan,  the  procedures  that  a  school 
followed  prior  to  the  publication  of  the 
amended  regulations  must  be  in 
conformance  with  "generally  accepted 
collection  practices."  as  required  by  the 
current  regulations,  and  the  procedures 
followed  after  publication  of  the 
amended  regulations  must  include  all 
steps  of  the  new  requirement  that  can  be 
followed  prospectively. 

The  Department  also  requests 
comments  on  the  degree  of  detail  in 
steps  (3)  through  (6)  of  the  proposed  due 
diligence  requirements.  The  Department 
specifically  invites  alternate 
suggestions,  if  it  is  felt  that  the  proposed 
due  diligence  requirements  are  overly 
restrictive.  In  addressing  this  issue,  the 
Department  requests  that  respondents 
consider  proposed  §  57.314(b)(1).  which 
would  permit  a  school  to  substitute 
alternative  collection  techniques  in 


place  of  those  directed  in  the 
regulations,  provided  that  advance 
approval  has  been  received.  In 
evaluating  alternative  procedures,  the 
Department  would  consider  whether 
those  procedures  are  at  least  as 
effective  in  collecting  loans  as  those 
currently  proposed  in  the  regulations. 

The  Secretary  also  proposed  to  add  a 
new  subparagraph  (b)(4)  regarding  the 
Department's  policy  for  the  write-off  of 
uncollectible  loans  to  S  57.314.  This 
provision  would  clarify  the  procesa  by 
explaining  that  when  the  Secretary 
determines  that  a  school  has  exercised 
due  diligence  in  its  attempts  to  collect 
an  uncollectible  loan,  the  Federal 
Government  will  approve  the  write-off 
of  the  unpaid  balance  on  the  loan,  with 
the  Federal  Government  and  the  school 
each  sustaining  its  proportionate  loss  of 
the  unpaid  balance.  This  provision 
would  also  explain  that  when  the  school 
has  failed  to  exercise  due  diligence  it 
will  not  be  permitted  to  "write  off  the 
loan,  and  must  therefore  reimburse  the 
fund  for  the  unpaid  balance  of  the  loan. 

The  Secretary  reviews  each  request 
for  write-off  approval  on  a  case-by-case 
basis  and  makes  a  determination  based 
on  the  due  diligence  procedures  that  the 
school  was  required  to  follow  in 
attempting  to  collect  that  particular 
loan. 

Regulatory  Impact 

There  are  two  areas  of  potential 
impact  resulting  from  this  regulation. 
First,  the  new  requirements  may  impose 
some  administrative  cost  on  schools. 
This  cost  will  be  minor  because  for  the 
most  part  the  regulations  merely  codify 
existing  due  diligence  practices.  A  few 
schools  may  be  required,  as  a  result  of 
these  rules,  to  expand  their  due 
diligence  practices.  However,  these 
schools  are  likely,  as  a  result  of  the  new 
provisions,  to  also  improve  the 
administration  of  their  loan  programs,  so 
that  any  added  net  administrative  cost 
would  be  small.  Further,  although  there 
are  new  recordkeeping  and  reporting 
requirements,  they  are  minor,  imposing 
an  average  burden  of  only  18.4  hours  on 
each  school. 

Second,  the  rules  will  have  some 
effect  on  each  school's  loan  fund.  We 
presume  that  most  schools  will  comply 
with  the  new  due  diligence 
requirements,  and  as  a  result  their  loan 
collections  may  be  somewhat  increased. 
AieM  schools  may  not  comply  with  the 
new  requirements,  in  which  case  they 
would  be  required  to  reimburse  the  fund 
for  the  unpaid  balance  of  the  loan. 
However,  since  most  schools  are 
already  performing  the  required 
procedures,  effects  on  individual 


schools'  loan  funds  are  act  expected  to 
be  signiTicanL 

For  the  reasons  described  above,  the 
Secretary  certifies  that  this  proposed 
regidatioo  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980.  Further  the  rule  does  not 
meet  the  criteria  for  a  major  rule  under 
Executive  Order  12291  and  ttierefore 
does  not  require  a  regulatory  impact 
analysis  and  review. 

Paperwork  Reductkm  Act 

Sections  57.312  and  57.314  of  this 
proposed  rule  contain  information 
collection  requirements.  As  required  fay 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  the  Department 
has  submitted  a  copy  of  this  proposed 
rule  to  0M6  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  comment  on  the  information 
collection  requirements  should  send 
them  to  Peggy  Washburn  at  the  address 
listed  earlier  in  this  preamble,  and  to  the 
Office  of  information  and  Regulatory 
Affairs,  OMB.  New  Exccubve  Office 
Building  (Room  3208).  Washington.  D.C. 
20503.  ATTN:  Desk  Officer  for  FiHS. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health,  Education  of 
disadvantaged,  Educational  facilities. 
Educational  /tudy  programs.  Emergency 
medical  services,  Grant  programs- 
education.  Grant  progrdms-health, 
Health  facilities,  Health  professions. 
Loan  programs-health.  Medical  and 
dental  schools,  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
amend  Subpart  D  of  42  CFR  Part  57  as 
follows. 

[Catalog  of  FederaJ  Domestic  Assistance.  No. 
13.364.  Nursing  Student  Loan  Program) 

Dated:  )une  2. 19M. 

Edward  N.  Brandt,  Ir., 

Assistant  Secretary  for  Health. 

Approved:  June  28. 1984. 
Margaret  M.  Heckler, 

Secretary. 

PART  57— {AMENDED] 

Subpart  D— Nursing  Student  l.oan 

1.  Section  57.312  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  as  follows: 
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8^S7.312    Evidwie*  Of  ttiMtent 
lnd»btedn>M    prowiMOfy  nof;  — curlty. 

(a)  Promissory  note  form.  Each 
nursing  student  loan  must  be  evidenced 
by  a  properly  executed  promissory  note 
in  a  form  approved  by  the  Secretary. 
The  school  must  safeguard  the 
promissory  note  against  fire,  theft,  and 
tampering. 

(b)  Security.  A  school  must  require 
security  or  endorsement  if  the  borrower 
is  a  minor  and  if.  imder  the  applicable 
State  law.  the  note  signed  by  him  or  her 
would  not  create  a  binding  obligation. 
The  school  may  not  require  security  or 
endorsement  in  any  other 
circumstances. 

2.  Section  57.314  is  amended  .by 
revising  paragraph  (b)(1)  and  adding 
(b)(4)  to  read  as  follows: 

9  57.314    R«|MyinMtt  and  collection  of 
nursing  itudant  loans. 

(b)  •  »  • 

(1)  Each  school  at  which  a  fund  is 
estabUshed  must  exercise  due  diligence 
in  the  collection  of  nursing  student  loans 
due  the  fund.  In  the  exercise  of  due 
diligence,  a  school  must  follow 
procedures  which  are  at  least  as 
extensive  and  effective  as  those  used  in 
the  collection  of  other  student  loan 
accounts  due  the  school,  and  must  use 
the  steps  outlined  below  in  accordance 


with  collection  practices  which  are 
generally  accepted  among  institutions  of 
higher  education: 

(i)  Conduct  and  document  an  entrance 
interview  with  the  borrowen 

(ii)  Conduct  and  document  an  exit 
interview  with  the  borrower,  or  if  the 
borrower  terminates  studies  without 
advance  notice,  document  attempts  to 
inform  the  borrower  of  the  substance  of 
the  exit  interview  and  to  secure  exit 
interview  information  from  the  borrower 
by  mail; 

(iii)  Notify  the  borrower  in  writing  of 
the  impending  repayment  obligation  at 
least  twice  during  the  grace  period; 

(iv)  Notify  a  borrower  who  is  in 
deferment  status  in  writing  of  the 
impending  repayment  obligation 
approximately  one  month  prior  to  the 
expiration  of  the  approved  period  of 
deferment; 

(v)  Perform  regular  billing; 

(vi)  Follow  up  past  due  payments  with 
a  series  of  at  least  five  attempts  to 
contact  the  borrower  in  writing  prior  to 
the  loan  becoming  120  days  past  due; 

(vii)  Perform  address  searches  when 
necessary; 

(viii)  Use  collection  agents,  which 
may  include  the  uSe  of  an  internal 
collection  agent; 

(ix)  Institute  legal  proceedings  against 
borrowers  after  all  other  attempts  at 
collection  have  failed,  provided  that 
such  litigation  is  appropriate; 


(x)  Become  a  member  of  a  credit 
bureau  and  notify  the  credit  bureau  of 
accounts  past  due  by  more  than  120 
days,  when  appropriate. 

In  place  of  one  or  more  of  the 
procedures  outlined  above  schools  may 
substitute  collection  techniques  that  are 
equally  or  more  effective,  but  only  after 
they  have  demonstrated  the 
effectiveness  of  the  technique  and 
obtained  written  approval  from  the 
Secretary. 
•        *        *        •        • 

(4)  A  school  may  request  permission 
to  write  off  uncollectible  loans.  In  any 
instance  where  the  Secretary  determines 
that  a  school  has  failed  to  exercise  due 
diligence  in  the  collection  of  a  loan,  the 
school  will  be  required  to  place  in  the 
fund  the  full  amount  of  principal  and 
interest  that  remains  uncollected  on  that 
loan.  If  the  Secretary  determines  that  a 
school  has  exercised  due  diligence  in 
the  collection  of  a  loan,  the  Federal 
Government  will  permit  the  school  to 
reduce  the  accounts  receivable  by  the 
full  amount  of  principal  and  interest  that 
remains  uncollected  on  that  loan. 
***** 

(Sec.  215  of  the  Public  Health  Service  Act,  58 
Stat.  170,  as  amended  (42  U.S.C.  216);  sections 
835-841  of  the  Public  Health  Service  Act  78 
Stat.  913-916,  as  amended  (42  U.S.C.  297  a-h)) 
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35341 

35382 

35383 
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35401 
35401 


35402 


35332 


Agricultural  Marketing  Service 
RULES 

Lemons  grown  in  Arizona  and  California 
Peaches  grown  in  Georgia;  interim  rule  affirmed 
PROPOSED  RULES 
Almonds  grown  in  California 
Milk  marketing  orders: 
Iowa 

Agriculture  Department 

See  Agricultural  Marketing  ServicejJVrumal  and 
Plant  Health  Inspection  Servi^-e^TederaJ  Gram 
Inspection  Service;  Forest  Service;  Soil 
Conservation  Service 

Air  Force  Department 

NOTICES 

Meetings 

Scientific  Advisory  Board 
Military  personnel  and  civilian  employees; 
unsolicited  mass  mailings:  delivery  policy 
establishment 
Senior  Executive  Service: 

Performance  Review  Board;  membership 

Animal  and  Rant  Health  Inspection  Service 

RULES 

Plant  quarantine,  domestic: 
Oriental  fruit  fly;  interim  - 

Army  Department 

See  also  Engineers  Corps. 

notk:cs 

Meetings: 

Science  Board 

Science  Board:  dates  and  place  change 

Civil  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees; 
Connecticut 
Delaware 

District  of  Columbia 
Maryland 
Mississippi 
Oklahoma  (2  documents) 

Rhode  Island 

Commerce  Department 

See  Foreign-Trade  Zones  Board:  InternationHl 
Trade  Administration;  Minority  Business 
Development  Agency:  National  Oceanic  and 
Atmospheric  Administration. 


Consumer  Product  Safety  Commission 

NOTICES 

35466     Meetings:  Sunshine  Act 

Defense  Department 

See  Air  Force  Department:  Army  Department; 
Defense  Logistics  Agency:  Engineers  Corps. 


35402 
35402 


35394 
35394 
35394 
35394 
35394 
35394, 
35395 
35395 


Defense  Logistics  Agency 

NOTICES 
35404     Privacy  Act;  systems  of  records;  correction 

Employment  and  Training  Administratton 

NOTICES 

Adjustment  assistance; 

35442  Antietam  Footwear,  Inc.,  et  al. 

35443  General  Motors  Corp, 
35443         Pybus  Steel  Co,  et  al. 

35442  Trojan  Industries,  Inc, 

35443  Trojan  Luggage  Co. 


35468 


35404, 
35405 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction:  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (DC,  IN, 
KY,  MD,  MA,  MO,  IVE,  NV.  NH.  NJ,  NY,  ND  OK 

and  PA) 

Energy  Department 

See  also  Federal  Energy  Regulatorv  Commission. 
NOTICES 

Meetings: 
National  Petroleum  Council  (3  documents) 
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35403 
35402 


35413 

35414 
35414 


Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc: 
Muscatine  Island  Levee  District  et  al„  Iowa 
Pearl  River  Waterway,  Louisiana  and  Mississippi 
Shorelands  Project,  California 

Environmental  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements;  weekly  receipts 

Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications 
Premanufacture  notices  receipts 

Equal  Employment  Opportunity  Commission 

NOTICES 
35417     Agency  information  collection  activities  under 
OMB  review 

Federal  Aviation  Administration 

PROPOSED  RULES 
35384      VOR  Federal  Airwavs;  correction 
NOTICES 

35459     Exemption  petitions:  summary  and  disposition 

Federal  Energy  Regulatory  Commission 

RULES 

.Natural  Gas  Policy  Act; 

Fees  applicable  to  general  activities 

Fees  applicable  to  .NGPA  services  and  benefits 

PROPOSED  RULES 

.Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 

natural  gas  produced  from  tight  formations:  various 

States; 
Colorado 
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35357 


35364 
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35409 

35410 

35410 
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35411 

35411 

35411, 
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35339 


NOTICES 

Hearings,  etc.: 
Algonquin  Gas  Transmission  Co. 
.Arkansas  Louisiana  Gas  Co   (2  documents) 

Boston  Edison  Co.  et  al 

Colorado  Interstate  Gas  Co.  (2  documents) 

Columbia  Gas  Transmission  Corp. 

Columbia  Gas  Transmission  Corp.  et  al. 

Commonwealth  Edison  Co. 

Kansas  Gas  &  Electric  Co. 

Pennsylvania  Power  &  Light  Co. 

Southwest  Gas  Corp. 

West  Texas  Gas,  Inc. 
Natural  Gas  Policy  Act; 

Well  category  determinations,  etc.  (Sonat 

Exploration  Co.) 
Small  power  production  and  cogeneration  faCiliti  !s; 
qualifying  status:  certification  applications,  etc.: 

McGrew  &  Associates 

OLS  Energy-Camarillo 

OLS  Energy-Chino 

Pacific  Lighting  Energy  Systems  (4  documents) 

Whitefield  Power  &  Light  Associates 
Federal  Grain  Inspection  Service 

RULES 

Grain  standards: 
Corn 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
35462         Chittenden  County.  VT;  intent  to  prepare 

Federal  Maritime  Commission 

NOTICES 

35417,    Agreements  filed,  etc.  (2  documents) 

35418 

35466     Meetings;  Sunshine  Act 


35419 


35420 
35422 
35421 
35421 

35420 
35466 


35342 


35390 


35389 


Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Bank  holding  company  applications,  etc.: 

Cape  Coral  Financial  Corp.  et  al. 

First  Bank  System,  et  al. 

First  Virginia  Banks,  Inc.,  et  al. 

State  First  Financial  Corp. 
Federal  Open  Market  Committee; 

Domestic  open  market  operations,  authorization 
Meetings;  Sunshine  Act 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices; 
Estes  Park  Accommodations  Association,  Inc. 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 

Appendixes;  amendments 
Importation,  exportation,  and  transportation  uf 
wildlife; 

Import/export  license  fees,  etc.:  comment  period 

reopened 


NOTICES 

Coir.prehcnsive  conservation  plan/environmental 
statements;  availability,  etc.; 
35432  Izembek  National  W'ildlife  Refuge.  Alaska 

Food  and  Drug  Administration 

RULES 

GRAS  or  prior-sanctioned  ingredients: 

35366  Lactic  acid  and  calcium  lactate 

NOTICES 

\  luman  drugs: 
35428         Single-entity  coronary  vasodilator  drug  products; 
exemption  revoked,  etc. 

Laser  variance  approvals,  etc.: 
35427  Spectra-Physics,  Inc. 

Medical  devices:  premarket  approval: 
35426  Coburn  Optical  Industries.  Inc. 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
35395         Tennessee 

Forest  Service 

NOTICES 

Meetings: 
35393         Mount  St.  Helens  Scientific  Advisory  Board 

Timber  sales,  national  forest; 
35393         Skewed  bidding  control;  inquiry;  extension  of 
time 

General  Services  Administration 

PROPOSED  RULES 

Federal  Information  Resources  Management 
Regulation; 

35385  Integrated  provisions  publication;  draft 
availability 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 

Care  Financing  Administration. 

NOTICES 

35422  Agency  inform,ation  collection  activities  under 
OMB  review 

Organization,  functions,  and  authority  delegations: 

35423  Management  Analysis  and  Systems  Office  et  aL 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 

35386  Forms  used  for  claiming  payment 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 

35367  Indian  tribes  and  Alaskan  native  villages 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service. 

International  Trade  Administration 

NOTICES 

Antidum.ping: 

35395  Clear  sheet  glass  from  Taiwan 

35396  Percholorethylene  from  Italy 
Countervailing  duties: 

35398         Bars  and  shapes  from  Mexico;  correction 
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35434, 
35435 
35439 


35331 


35440 
35440 
35440 


35399 


35380 


Meetings; 

Automated  Manufacturing  Equipment  Technical 

Adivsory  Committee 
Scientific  articles;  duty  free  entry: 

University  of  California  et  al. 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Fluidized  supportmg  apparatus  and  components 
Woodworking  machines 

r 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Ashtabula,  Carson  &  Jefferson  Railroad  Co.,  Inc. 
Tenneco,  Inc.,  et  al. 

Labor  Department 

See  Employment  and  Training  Administration: 
Employment  Standards  Administration. 

Land  Management  Bureau 

NOTICES 

Conveyance  of  public  lands: 

Arizona 
Environmental  statements:  availability,  etc.: 

Diamond  Mountain  Resoruce  Area.  Utah 
Meetings: 

Anchorage  District  Advisory  Council 

Prineville  District  Grazing  Advisory  Board 
Resource  management  plans,  etc.: 

Two  Rivers  Planning  Area,  Oregon 
Sale  of  public  lands: 

Arizona;  correction 

California;  modification 

Colorado 

Idaho 

Oregon 
Withdrawal  and  reservation  of  lands: 

New  Mexico  (4  documents) 

Oregon 
Merit  Systems  Protection  Board 

RULES 

Organization  and  procedures: 
Clerk  of  the  Board  Office;  organizational  title 
change 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Exxon  Co..  US. A. 

Gulf  Oil  Exploration  &  Production  Co. 

Texaco  U.S.A. 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
Illinois 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Motorcycle  controls  and  displays;  manual  fuel 
control  shut  off  valve 


35462 


35399, 
35400 
35400 


35444 


35444 


35379 
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35447, 
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35451 

35451 

35446 
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35451, 
35452 


35342 


35453 


35456 
35458 
35452, 
35455 


35458 
35459 

35459 


NOTICES 

Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 

Union  City  Body  Co.,  Inc. 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Meetings: 
North  Pacific  Fishery  Management  Council  (2 
documents) 
Pacific  Fishery  Management  Council 

National  Science  Foundation 

NOTICES 

Meetings: 

Advanced  Scientific  Computing  Technical 
Review  Committee 

National  Transportation  Safety  Board 

NOTICES 

Accident  reports,  safety  recommendations,  and 

responses,  etc.:  availability 

Navajo  and  Hopi  Indian  Relocation  Commission 

RULES 

Commission  operations  and  relocation  procedures: 
Payments  for  acquisition  of  improvements 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

General  Public  Utilities  Nuclear  Corp. 
Mississippi  Power  &  Light  Co.  et  al.  (3 

documents) 

Rochester  Gas  &  Electric  Corp 
Vermont  Yankee  Nuclear  Power  Corp. 
Petitions  filed: 
Audin.  Lindsay:  spent  fuel  shipping  casks 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 

White  House  Science  Council  (2  documents) 


Securities  and  Exchange  Commission 

RULES 

Securities: 

Small  business  investment  companies,  offering 

exemption:  and  small  offerings  bv  other  issuers 
NOTICES 
Hearings,  etc.: 

Pruco  Life  Insurance  Co.  et  al. 
Self-regulatory  organizations:  proposed  rule 
changes: 

Depository  Trust  Co. 

New  York  Stock  Exchange.  Inc. 

Pacific  Securities  Depository  Trust  Co.  (2 

documents) 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Arizona 

Nevada 
Meetings: 

National  Advisory  Council 
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Soil  Conservation  Service  ■ 

NOTICES  I 

Environmental  statements:  availability,  etc. 
35393  Paw  Paw  Schools  Natural  Area  Critical  Are^ 

Treatment  RCJ4D  Measure.  Michigan 

State  Departnnent 

NOTICES 

35459     Agency  information  collection  activities  under 
OMB  review 


Textile  Agreements  implementation  Committee 

NOTJCES 

Cotton,  wool,  and  man-made  textiles: 
Egypt 

Macau 


35401 
35400 


35452 


Trade  Representative,  Office  of  United  State 

NOTICES 

Import  quotas  and  exclusions,  etc.: 
TroUev  Wheel  assemblies 


Transportation  Department 

See  Federal  Aviation  Administration:  Federal 
Highway  Administration:  National  Hi<^hvv-iy  Trbffic 
Safety  Administration. 

Treasury  Department 

NOTICES 

35462  Agency  information  collertinn  activities  under 
O.MB  review- 
United  States  Information  Agency 

NOTICES 

35463  Agency  information  collection  activities  under 
OMB  review 

Meetings: 

35463  Public  Diplomacy.  U.S.  Advisory  Cummissiort 

Veterans  Administration 

NOTICES 

Environmental  statemen's:  availability  etc  • 

35464  Dallas.  TX 
Meetings: 

35463  Alcoholism  and  Drug  Dependence  Merit  Review 

Board  et  al. 


Separate  Parts  in  Ttiis  Issue 

Part  11 
35468      Department  of  Labor:  Employment  Standa.-ds 
Administration,  Wage  and  Hour  Division 


Reader  Aids 

Additional  information  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal   Register 

Vol    49,  No.  175 

Friday,  September  7.  1984 


This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general  applicability  and  legal  eHect,   most 
of  which  are  keyed  to  and  codified  in 
the   Code   of   Federal   Regulations,   which   is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by   the   Supenntendent   of   Documents 
Prices  of   new   books   are   listed   in   the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Parts  1200,  1201,  1203, 1204, 
1205,  and  1206 

Change  in  Organizational  Title 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 


summary:  The  former  Office  of  the 
Secretary,  Merit  Systems  Protection 
Board,  has  been  redesignated  as  the 
Office  of  the  Clerk  of  the  Board,  and  the 
head  of  that  office  will  be  titled  Clerk  of 
the  Board,  rather  than  Secretary.  This 
action  is  taken  in  order  to  more 
accurately  describe  the  functional 
responsibilities  of  this  MSPB  staff  office. 
EFFECTIVE  DATE:  August  30,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Manrose.  Acting  Clerk  of  the 
Board,  Merit  Systems  Protection  Board, 
1120  Vermont  Avenue,  NW., 
Washington,  D.C.  20419,  (202)  653-7200. 
SUPPLEMENTARY  INFORMATION:  In  the 
performance  of  its  statutory  functions  as 
an  independent  quasi-judicial  agency, 
the  Merit  Systems  Protection  Board 
deals  with  legal  processes  and 
procedures,  case  management 
operations,  and  litigation  activities 
which  are  greatly  similar  and  related  to 
adjudicative  functions  of  the  Federal 
courts.  Following  establishment  of  the 
Board  on  January  1,  1979,  by 
Reorganization  Plan  No.  2  and  the  Civil 
Service  Reform  Act  of  1978,  the  original 
organization  structure  which  was 
adopted  by  the  Board  included  the 
Office  of  the  Secretary,  responsible  for 
the  performance  of  centralized  case 
control,  records  maintenance,  and 
information  management  functions  for 
the  Board. 

The  Board  has  now  determined  that 
the  functions  performed  by  this  staff 


office,  given  the  quasi-judicial  nature  of 
the  adjudicative  processes  of  the  Merit 
Systems  Protection  Board,  are 
fundamentally  similar  to  like  functions 
which  are  assigned  to  Clerk  of  the  Court 
offices  within  the  Federal  Court  system. 
Accordingly,  to  more  accurately  reflect 
the  role  of  this  staff  office  of  the  Board, 
the  title  "Office  of  the  Secretary"  is 
changed  to  read  "Office  of  the  Clerk  of 
the  Board"  at  all  points  of  reference  in 
the  Board's  regulations. 

In  its  general  effect,  this  means  that 
all  correspondence  previously 
designated  for  mailing  to  the  Secretary 
now  should  be  addressed  to  the  Clerk  of 
the  Board,  U.S.  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW., 
Washington,  D.C.  20419. 

List  of  Subjects  in  5  CFR  Parts  1200, 
1201, 1203, 1204, 1205  and  1206 

Organization  and  functions, 
Government  agencies. 

PART  1200— BOARD  ORGANIZATION 

§  1200.10    [Amended] 

1.  5  CFR  Part  1200  is  amended  by 
removing  the  words  "Office  of  the 
Secretary"  and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board,"  at  the  following  place: 

(a)  §  1200.10(f). 

PART  1201— PRACTICES  AND 
PROCEDURES 

§§  1201.111  and  1201.114    [Amended] 

2.  5  CFR  Part  1201  is  amended  by 
removing  the  word  "Secretary"  and 
inserting  in  its  place  the  word  "Clerk"  in 
the  following  places: 

(a)  §  1201.111(a);  and 

(b)  §  1201.114(c). 

§§  1201.122,  1201.129,  and  1201.181 
[Amended] 

3.  5  CFR  Part  1201  is  amended  by 
removing  the  words  "Office  of  the 
Secretary"  and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board"  in  the  following  places: 

(a)  §  1201.122(a); 

(b)  §  1201.129(b);  and 

(c)  §  1201.181(b). 

PART  1203— HEARING  PROCEDURES 
FOR  ORIGINAL  JURISDICTION  CASES 

§  1203.18    [Amended] 

4.  5  CFR  Part  1203  is  amended  by 
removing  the  words  "Secretary  of  the 


Board"  and  inserting  in  their  place  the 
words  "Clerk  of  the  Board,"  in  the 
following  place: 
(a)  §  1203.18(a). 

PART  1204— FREEDOM  OF 
INFORMATION  ACT 

§1204.11    [Amended] 

5.  5  CFR  Part  1204  is  amended  by 
removing  the  words  "Office  of  the 
Secretary"  and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board,"  in  the  following  place: 

(a)  §  1204.11(a). 

§§  1204.12  and  1204.13    [Amended] 

6.  In  addition,  5  CFR  Part  1204  is 
amended  by  removing  the  words 
"Secretary  of  the  Board"  and  inserting 
in  their  place  the  words  "Clerk  of  the 
Board,"  in  the  following  places: 

(a)  §  1204.12(d);  and 

(b)  S  1204.13(b). 

PART  120S— PRIVACY  ACT 

§1205.11     [Amended] 

7.  5  CFR  Part  1205  is  amended  by 
removing  the  words  "Office  of  the 
Secretary"  and  inserting  in  their  place 
the  words  "Office  of  the  Clerk  of  the 
Board."  in  the  following  place; 

(a)  §  1205.11(a). 

§§  1205.12  and  1205.21    [Amended] 

8.  In  addition,  5  CFR  Part  1205  is 
amended  by  removing  the  word 
"Secretary"  and  inserting  in  its  place  the 
words  "Clerk  of  the  Board,"  in  the 
following  places: 

(a)  §  1205.12(d):  and 

(b)  §  1205.21. 

PART  1206— OPEN  MEETINGS 

§1206.8    (Amended] 

9.  5  CFR  1206  is  amended  by  removing 
the  words  "Office  of  the  Secretary"  and 
inserting  in  their  place  the  words 
"Office  of  the  Clerk  of  the  Board,"  in  the 
following  place: 

(a)  §  1206.8. 

(5  U.S.C.  1101  et  seq..  1205  (a)  (4).  (e)  (g),  552, 
552a.  552b) 

Dated:  September  4. 1984 

For  the  Board. 

Herbert  E.  EUingwood, 

Chairman. 

|FR  Doc  M-237-12  Filed  9-6-M.  8:48  UD\ 
BILUMO  CODE  7400-01-M 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

|Dock*tNo.«4-340j 
Oriental  Fruit  Fly 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  amends  the 
"Domestic  Quarantine  Notices"  by 
adding  a  new  subpart,  captioned 
"Oriental  Fruit  Fly. '  The  new  Subpart 
quarantines  the  State  of  California  and 
establishes  regulations  restrictmg  the 
interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County  in  California.  This  document  is 
necessary  on  an  emergency  basis  to 
prevent  the  artificial  spread  of  Oriental 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Effective  date  of  this  amendment 
August  31, 1984.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  November  6. 1984 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Ser\ice,  U.S.  Department  of  Agriculture, 
6505  Belcrest  Road.  Room  728  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Glenn  Lee,  Emergency  Programs 
Coordinator,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)436-6365. 

SUPPLEMENTARY  INFORMATION: 
Emergency  Action 

Harvey  L.  Ford.  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without  prior 
opportunity  for  a  public  comment  period 
on  this  interim  rule.  Due  to  the 
possibility  that  Oriental  fruit  fly  could 
be  spread  artifically  to  certain 
noninfested  areas  of  the  United  States,  a 
situation  exists  requiring  immediate 
action  to  better  control  the  spread  of 
this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
use.  553,  it  is  found  upon  good  cause 


that  notice  and  other  public  procedure 
with  respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  public 
interest:  and  good  cause  is  found  for 
making  this  interim  rule  effective  upon 
signature.  Comments  will  be  solicited 
for  60  days  after  publication  of  this 
document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible.       I 

Background 

This  document  amends  the  "Domestic 
Quarantine  Regulations"  in  Part  301  of 
Title  7,  Code  of  Federal  Regulations  (7 
CFR  Part  301)  by  adding  a  new  subpart, 
captioned  'Oriental  Fruit  Fly 
(§§  301.93—301.93-10.)."  The  new 
subpart  quarantines  the  State  of 
California,  designates  areas  in 
California  as  "regulated  areas", 
designates  certain  articles  as  "regulated 
articles",  and  imposes  conditions  on  the 
interstate  movement  of  regulated 
articles  from  regulated  areas. 

The  Oriental  fruit  Fly,  Dacus  dorsolis 
(Hendl),  is  a  very  destructive  pest  of 
numerous  fruits  and  vegetables, 
especially  citrus  fruits.  The  Oriental  fruit 
fly  can  cause  serious  economic  losses 
and  heavy  infestations  can  cause 
complete  loss  of  crops.  It's  short  life 
cycle  permits  the  rapid  development  of 
serious  outbreaks. 

Recent  trapping  surveys  by  inspectors 
of  Los  Angeles  County,  California 
Department  of  Food  and  Agriculture, 
and  Plant  Protection  and  Quarantine 
(PPQ).  a  unit  within  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA),  reveal  that  portions  of  Los 
Angeles  County  in  California  are 
infested  with  Oriental  fruit  fly.  Throe 
male  Oriental  fruit  flies  were  collected 
by  inspectors  from  Jackson  traps  in 
lemon  trees  in  the  Silver  Lake  area  of 
Los  Angeles  County  on  June  28. 1984. 
Since  then,  at  least  20  other  Oriental 
fruit  flies  have  been  found  in  other  areas 
of  Los  Angeles  County.  The  Oriental 
fruit  fly  is  not  known  to  occur  anywhere 
else  in  the  mainland  of  the  United 
States. 

Officials  of  USDA  and  State  agencies 
of  California  are  involved  in  an 
intensive  trapping  and  surveying,  and 
the  State  of  California  has  undertaken 
an  eradication  program  in  the  infested 
areas  in  California.  Also,  as  explained 
below.  California  has  taken  action  to 
impose  restrictions  on  the  intrastate 
movement  of  certain  articles  from  the 
regulated  areas  in  order  to  prevent  the 
artificial  spread  of  the  Oriental  fruit  fly 
within  California.  However,  it  is  also 
necessary  to  impose  restrictions  on  the 


interstate  movement  of  certain  articles 
from  the  regulated  area  in  order  to 
prevent  the  artificial  sprfead  of  the 
Oriental  fruit  fly  to  noninfested  areas  in 
other  States.  Accordingly,  it  is  necessary 
as  a  emergency  measure  to  establish 
Federal  regulations  for  the  purpose  of 
preventing  the  artificial  spread  of  the 
Oriental  fruit  fly.  These  regulations  are 
described  below  by  section. 

Quarantine  and  Regulations  (Section 
301.93) 

Section  301.93(a)  reflects  a  finding  by 
the  Secretary  of  Agriculture  that  it  is 
necessary  to  quarantine  the  State  of 
California  and  impose  regulations  on  the 
interstate  movement  of  certain  articles 
designated  as  regulated  articles  in  order 
to  prevent  the  artificial  spread  of 
Oriental  fruit  fly.  Section  301.93(b) 
prohibits  any  common  carrier  or  other 
person  from  moving  interstate  from  any 
regulated  area  any  regulated  article 
except  in  accordance  with  conditions 
prescribed  in  section  301.93-4.  A 
footnote  has  been  added  for 
informational  purposes.  This  footnote 
(footnote  1)  references  the  authority  of 
an  inspector  to  stop  and  inspect,  seize, 
quarantine,  treat  and  otherwise  dispose 
of  regulated  articles  in  accordance  with 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  ISOff). 

Definitions  (Section  301.93-1) 

Section  301.93-1  contains,  for 
informational  purposes,  definitions  of 
the  following  terms:  "Certificate," 
"Compliance  Agreement,"  "Deputy 
Administrator,"  "Infestation," 

"Inspector,"  "Interstate."  "Limited 
permit,"  "Moved,"  'Oriental  fruit  fly," 

"Person,"  "Plant  Protection  and 
Quarantine,"  "Regulated  area," 

■Regulated  article"  and  "State."  These 
terms  are  defined  in  accordance  with 
definitions  and  authority  set  forth  in  the 
Plant  Quarantine  Act  (7"u.S.C.  161. 162) 
and  the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  150ee). 

Regulated  Articles  (Section  301.93-2) 

The  regulations  impose  conditions  on 
the  interstate  movement  of  articles 
which  present  a  significant  risk  of 
spreading  Oriental  fruit  fly  if  moved 
without  restrictions  from  areas 
regulated  for  Oriental  fruit  fly  into  or 
through  noninfested  areas.  These 
conditions  are  necessary  to  prevent  the 
artificial  spread  interstate  of  Oriental 
fruit  fly  by  the  movement  of  these 
articles.  Such  articles  are  designated  as 
regulated  articles  and  are  prohibited 
from  moving  interstate  from  regulated 
areas,  except  in  accordance  with 
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conditions  specitied  in  §§  301.93-4 
through  301.93-10. 

Section  301.93-2  designates  the 
following  articles  as  regulated  articles: 

(a)  The  following  fruits,  nuts, 
vegetables  and  berries: 

Akiav  [Wikstroemia phyllymefolia) 

Alexander  laurel  [Cahphyllum  inophyllum) 

Apple  [MaJus  sylvestris) 

Apricot  [Prunus  armeniaca) 

Avocado  [Persea  americona) 

Banana  [Musa  paradisiaca  var.  sapientum) 
(Musa  X  paradisiaca) 

Banana,  dwarf  [Musa  nana] 

Barbados  cherry  [Malpighia glabra) 

Bell  pepper  [Capsicum  frutescens  grossum) 

Brazil  cherry  [Eugenia  dombeyi) 

Breadfruit  [Artocarpus  altilis] 

Caimitillo  [Chrysophyllum  olivi forme] 

Cashew  [Anacardium  occidentale) 

Cactus  [Cereus  coerulescens) 

Cherimoya  [Anonna  cherimola) 

Cherry,  Catalina  [Prunus  ilicifolia] 

Cherry,  Portuguese  [P.  lusitanico] 

Chili  [Capsicum  frutescens  var.  longum] 

Coffee,  Arabian  [Coffea  arabica] 

Country  gooseberry  [Averrhoa  carambola) 

Cucumber  [Cucumis  sativos) 

Custard  apple  [Annona  reticulata) 

Date  palm  [Phoenix  dactylifera) 

Dragon  tree  [Dracena  draco) 

Eggfruit  tree  [PouCena  campechiana] 

Elengi  tree  [Mimusops  elengi] 

Fig  [Ficus  carica] 

Gourka  [Carcinia  celebica) 

Granadilla,  sweet  [Passiflora  ligularis] 

Grape  [Vitis  spp.) 

Grapefruit  [Citrus paradisi] 

Guava  [Psidium  guajava).  P.  Littorale.  P. 
cattleianum 

Imbu  [Spondias  tuberoso) 

lackfruit  [Artocarpus  heterophyllus) 

Jerusalem  cherry  [Solanum pseudocapsicum) 

Kitembiila  [Dovyolis  hebecarpa) 

K  u  m  q  u  a  t  ( Fortune  I  la  jo  pan  ica ) 

Laurel  [Cahphyllum  inophyllum] 

Lemon  [Citrus  Jimon) 

Lime  [Citrus  aurantijolia] 
Longan  [Euphpria  longan] 
Loquat  [Eriobotrya  japonica) 
Lychee  nut  [Lycbee  chinensis] 
Malay  apple  [Eugenia  malaccensis) 
Mammee  apple  [Mammea  americona) 
Mandarin  orange  [Citrus  reticulata) 

[tangerine) 
Mango  [Mangifera  indica] 
Mangosteen  [Carcinia  mangostana] 
Mock  orange  (Murraya  exotica] 
Mulberry  [Morus  nigra] 
Myrtle,  downy  rose  [Rhodomyrtus 

tomentosa) 
Natal  pluiT.  [Co risso  grandi flora) 
Nectarine  [Prunus  persica  var.  nectarine] 
Oleander  yellow  [Thevetia peruviana) 
Orange,  calamondin  [Citrus  mitis  and  C 

japonica) 
Orange.  Chinese  [Citrus  /aponico  hazara] 
Orange,  king  [Citrvs  nobilis) 
Orange,  sweet  [Citrus  sinensis) 
Orange.  Unshu  [Citrvs  unshu) 
Oriental  bush  red  pepper  [Capsicum 

frutescens  abbreviatum) 
Otaheite  apple  [Spondias  dulcis] 
Palm,  syrup  [fubaea  spectabilis] 
Papaya  [Carica  papaya) 


Passionflower  [Passiflora  edulis) 
Passionflower,  softleaf  [Passiflora 

moJIissima) 
Passionfruit  (yellow  [Passiflora  edulis 

Pavicarpa]  lilikoi) 
Peach  [Prunus  persica) 
Pear  [Pyrus  communis) 
Pepino  [Solanum  muricatum] 
Pepper,  sweet  [Capsicum  frutescens  var. 

grossum) 
Persimmon,  Japanese  (Diospyros  kaki) 
Pmeapple  guava  [Feijola  sellowiano] 
Plum  [Prunus  americona] 
Pomegranate  [Punica granatum) 
Prickly  pear  [Opuntia  megocantha)  [Opuntio 

ficus  indica] 
Prune  [Prunus  domestica) 
Pummelo  [Citrus  grandis] 
Quince  [Cydonia  oblonga] 
Rose  apple  [Eugenia  jambos] 
Sandalwood  [Santalum  paniculotum] 
Sandalwood,  white  [Santalum  album] 
Santol  [Sandericum  koetjape] 
Sapodilla  [Manilkara  zapota) 
Sapodilla,  chiku  [Achras  zapota] 
Sapofa.  white  [Casimiroa  edulis) 
Seagrape  [Coccoloba  uvifera] 
Sour  orange  [Citrus  aurantium) 
Suursop  [Annona  muhcata) 
Star  apple  [Chrysophyllum  camito] 
Surinam  cherry  [Eugenia  uniflora] 
Tomato  [Lycopersicon  esculentum] 
Tropical  almond  [Termmalia  cotappa] 

[Terminalia  chebula) 
\'elvet  apple  [Diospyros  discolor) 
Walnut  [fuglans  hindsii) 
Walnut.  English  [Juglans  regia) 
Wampi  [Citrus  lansium] 
West  Indian  cherry  [Malpighia  punicifolia] 
Ylang-Ylang  [Cananga  odorota) 

Except  that  the  list  does  not  include 
any  fruits,  nuts,  vegetables,  or  berries 
which  have  been  canned  or  frozen 
below  -17.8°C(0°F]; 

(b)  Soil  within  the  drip  area  of  plants 
which  produce  the  fruits,  nuts, 
vegetables,  or  berries  listed  in 
paragraph  (a):  and 

(c)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraphs 
(a)  or  (b)  when  it  is  determined  by  an 
inspector  that  it  presents  a  risk  of 
spread  of  the  Oriental  fruit  fly  and  the 
person  in  possession  thereof  has  actual 
notice  that  the  product,  article,  or  means 
of  conveyance  is  subject  to  the 
restrictions  in  the  regulations. 

Articles  that  are  canned  or  frozen 
below  -17.8  "C  (0  T)  ar^  not  included 
as  regulated  articles  since  the  Oriental 
fruit  fly  could  not  survive  under  such 
conditions.  Otherwise,  based  on 
research  and  experience,  the  articles 
listed  in  §  301.93-2  (a)  and  (b)  as 
regulated  articles  are  articles  that  are 
likely  to  cause  the  artificial  spread  of 
the  Oriental  fruit  fly.  In  addition,  since 
other  products,  articles,  or  means  of 
conveyance  could,  under  certain 
circumstances,  be  found  to  present  a 
risk  of  spreading  the  Oriental  fruit  fly. 


these  articles  are  regulated  by 
paragraph  (c).  These  artidet  would  have 
to  be  determined  to  present  a  risk  by  an 
inspector  on  a  case-by-case  basis  stnoe 
it  cannot  be  anticipated  specifically 
which  other  products,  articles,  or  means 
of  conveyance,  if  any,  would  present 
such  a  risk.  There  is  authority  to 
regulate  nonlisted  products,  articles,  or 
means  of  conveyance  as  set  forth  in 
§  301.93-2(c)  on  an  emergency  basis  in 
sections  105  and  106  of  the  Federal  Plant 
Pest  Act.  If  it  appears  that  these 
additional  products,  articles,  or  means 
of  conveyance  generally  present  a  risk 
of  spreading  Oriental  fruit  fly  an 
amendment  to  this  rule  to  include  such 
items  in  the  list  of  regulated  articles  will 
be  considered. 

Regulated  Areas  (Section  301.SV3) 

It  is  necessary  to  designate  as 
regulated  areas,  areas  in  which  the 
Oriental  fruit  fly  has  been  found,  areas 
in  which  the  Deputy  Administrator  has 
reason  to  beUeve  the  Oriental  fruit  fly  is 
present,  areas  deemed  necessary  to 
regulate  because  of  their  proximity  to 
the  Oriental  fruit  fly  or  their 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Oriental  fruit  fly  has  been  found. 

In  accordance  with  this  criteria,  it  is 
necessary  to  designate  as  regulated 
areas  the  following  portion  of  Los 
Angeles  County  in  California: 

Los  Angeles  County 

That  portion  of  Los  Angeles  County    ' 
beginning  at  a  point  where  Marine  Place 
intersects  the  Pacific  Ocean;  then  easteriy 
along  Marine  Place  to  its  intersection  w^th 
Marine  Avenue;  then  easterly  along  Marine 
Avenue  to  its  intersection  with  Compton 
Boulevard;  then  east  along  Compton 
Boulevard  to  its  intersection  with  Vermont 
Avenue:  then  north  along  Vermont  Avenue  to 
its  intersection  with  Interstate  10;  then 
westerly  along  Interstate  10  to  its  intersection 
with  Pico  Boulevard;  then  westerly  along  Pico 
Boulevard  to  its  intersection  with  the  PaciHc 
Ocean:  then  southerly  along  the  Pacific 
Ocean  to  the  point  of  beginning. 

Section  301.93-3(b)  allows  the  Deputy 
Administrator  or  an  inspector  to 
temporarily  designate  any  non-regulated 
area  in  a  quarantine  state  as  a  regulated 
area  in  accordance  with  this  same 
criteria  when  such  temporary 
designation  is  necessary,  as  an 
emergency  measure  to  prevent  the 
interstate  spread  of  Oriental  Fruit  Fly, 

Conditions  Governing  the  Interstate 
Movement  of  Regulated  Articles  from 
Regulated  Areas  [Sections  301.93-4 
through  301.93-10) 

Section  301.93-4 

Section  301.93-4{a)  requires  regulated 
articles  moved  interstate  from  regulated 
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areas  to  be  accompanied  by  a  certificate 
issued  and  attached  as  prescribed  by 
§§  301.93-5  through  301.93-10  or  unless 
moved  as  prescribed  in  §  301.93-4(b). 

Section  301.93-4(b)  allows  a  regulated 
article  to  move  interstate  without  a 
certificate  or  limited  permit  if  the  article 
originates  outside  of  a  regulated  area,  if 
it  is  moved  directly  through  the 
regulated  area  in  an  enclosed  vehicle  or 
is  completely  enclosed  by  a  covering 
adequate  to  present  the  introduction  of 
Oriental  fruit  fly  (such  as  canvas,  plastic 
or  closely  woven  cloth),  if  the  point  of 
origin  is  clearly  indicated  by  shipping 
documents,  and  if  the  identity  of  the 
article  is  maintained. 

In  §  301.93-4,  a  footnote  (number  2)  is 
added  to  remind  persons  of  other 
applicable  domestic  plant  quarantine 
and  regulation  requirements  that  need  to 
be  met  during  an  interstate  movement. 

Section  301.93-5 

Section  301.93-5  explains  the 
conditions  for  issuing  a  certificate  or 
limited  permit.  Under  Federal  domestic 
plant  quarantine  programs  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  upon  a  finding  by  the 
Department  that,  because  of  certain 
conditions  (e.g.  the  article  is  free  of 
Oriental  fruit  fly],  there  is  an  absence  of 
a  pest  risk  prior  to  movement.  Regulated 
articles  accompanied  by  a  certificate 
can  be  moved  interstate  without  further 
restrictions  being  imposed.  Limited 
permits  are  issued  for  regulated  articles 
when  the  Department  has  determined 
that,  because  of  a  possible  pest  risk, 
such  articles  may  be  safely  moved 
interstate  only  subject  to  further 
restrictions,  e.g.,  movement  to  limited 
areas  and  movement  for  limited 
purposes. 

Section  301.93-5(a)  provides  that  a 
certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if:  (1)  The  inspector 
determines  that  the  article  has  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  §  301.93- 
10,  or  if  it  comes  from  a  premises  of 
origin  which  is  free  from  Oriental  fruit 
fly  or  the  inspector  determines  that  the 
regulated  article  is  free  of  the  Oriental 
fruit  fly:  and  (2)  the  inspector  determines 
that  it  will  be  moved  in  compliance  with 
any  additional  emergency  conditions 
deemed  necessary  to  prevent  the  spread 
of  Oriental  fruit  fly  pursuant  to  section 
105  of  the  Federal  Plant  Pest  Act;  and  (3) 
the  inspector  determines  that  it  is 
eligible  for  unrestricted  movement  under 
all  other  Federal  domestic  plant 
quarantines  and  regulations  applicable 
to  S'ich  article. 


A  footnote  (number  3)  is  added  which 
explains  that  USDA  can,  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd),  take  emergency  actions 
against  any  article  moving  into  or 
through  the  United  States  or  interstate 
which  are  believed  to  be  infested  or 
infected  by  plant  pests. 

Section  301.93-5(b)  provides  for  the 
issuance  of  a  limited  permit  (in  lieu  of  a 
certificate)  by  an  inspector  for 
movement  of  a  regulated  article  if,  after 
consultation  with  the  Deputy 
Administrator,  it  is  determined  that  such 
article  is  to  be  moved  to  a  specified 
destination  for  specified  handling, 
utilization  or  processing,  and  upon 
evaluation  of  all  of  the  circumstances 
involved,  the  movement  will  not  result 
in  the  spread  of  Oriental  fruit  fly. 

Section  301.93-5(c)  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compliance  agreement  to 
execute  and  issue  a  certificate  or  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  once  an  inspector  has 
made  an  initial  determination  that  such 
article  is  eligible  for  a  certificate  or 
limited  permit  in  accordance  with 
§  301.93-5  (a)  or  (b).  These  initial 
determinations  concerning  the  eligibility 
of  regulated  articles  for  issuance  of  a 
certificate  or  limited  permit  are  limited 
to  inspectors  because  of  their  nature  and 
complexity. 

Also,  §  301.93-5(d)  contains 
provisions  for  the  withdrawal  of  a 
certificate  or  limited  permit  by  an 
inspector  upon  a  determination  that  the 
holBer  thereof  has  not  complied  with 
conditions  for  the  use  of  the  document. 
This  section  also  contains  provisions  for 
notifying  the  holder  of  the  reasons  for 
the  withdrawal  and  for  holding  a 
hearing  if  there  is  any  conflict 
concerning  any  material  fact. 

Section  301.93-6 

Section  301.93-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  can  be  entered  into  by  any 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  w^ho  agrees  in  writing  to  comply 
with  the  provisions  of  subpart  Oriental 
Fruit  Fly  (§§  301.93-301.93-10]  and  any 
conditions  imposed  pursuant  thereto. 
Compliance  agreements  are  provided  for 
the  convenience  of  persons  who, 
because  of  their  business,  are  involved 
in  frequent  shipments  of  regulated 
articles  from  regulated  areas  and  are 
designated  to  insure  that  persons  issuing 
certificates  and  limited  permits  are 
knowledgeable  with  respect  to  the 
requirements  of  this  subpart  and  have 
agreed  to  comply  with  them. 


Section  301.93-6  also  provides  that  a 
compliance  agreement  may  be  cancelled 
by  an  inspector  supervising  its 
enforcement  whenever  the  inspector 
finds  that  a  person  who  has  entered  into 
such  an  agreement  has  failed  to  comply 
with  any  of  the  provisions  of  this 
subpart  or  any  conditions  imposed 
pursuant  thereto.  This  section  also 
contains  provisions  for  notifying  the 
holder  of  the  compliance  agreement  of 
the  reasons  for  cancellation  and  to 
provide  such  holder  with  an  opportunity 
for  a  hearing  to  resolve  any  conflict  as 
to  any  material  fact.  Two  footnotes 
(number  4  and  5)  are  added  for 
informational  purposes.  Footnote  4 
indicates  how  to  contact  the  inspectors 
for  inspection  or  how  to  obtain 
additional  information  from  offices  of 
Plant  Protection  and  Quarantine  and 
footnote  5  explains  where  compliance 
agreement  forms  can  be  obtained. 

Sections  301.93-7.  301.93-8  and  301.93-9 

Section  301.93-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  articles 
should  request  inspection  by  an 
inspector  as  far  in  advance  as  possible 
(no  less  than  48  hours  before  the  desired 
movement). 

Section  301.93-8  requires  the 
certificate  or  limited  permit  issued  for 
the  movement  of  the  regulated  article  to 
be  attached  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  or  to  the  accompanying  waybill 
or  other  shipping  document  during  the 
interstate  movement.  These  provisions 
are  necessary  for  enforcement  purposes 
and  to  ensure  that  persons  desiiing 
inspection  services  can  arrange  for  them 
before  the  intended  movement  date. 

Section  301.93-9  explains  the 
Department's  policy  that  services  of  an 
inspector  needed  in  order  for  a  person  to 
comply  with  the  provisions  of  the 
quarantine  and  regulations  in  this 
subpart  are  provided  without  cost 
during  normal  business  hours,  but  that 
any  other  incidental  costs  or  charges 
shall  not  be  the  responsibility  of  the 
Department. 

Section  301.93-10 

Section  301.93-10  sets  forth  treatment 
schedules  for  certain  regulated  articles 
that  must  be  met  if  such  articles  are  to 
be  certified  prior  to  movement  as 
provided  in  §  301.93-4.  These  treatments 
are  recommended  because  research  has 
determined  that  these  treatments  would 
be  adequate  to  destroy  the  Oriental  fruit 
fly  with  little  or  no  effect  on  the 
regulated  article.  Treaiment  schedules 
have  not  been  developed  for  all 
regulated  articles.  However.  §  301.93-5 
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provides  alternatives  to  treatment  by 
cold  storage,  methyl  bromide,  or 
diazinon  that  can  be  used  if  an 
individual  wishes  to  obtain  a  certificate 
or  limited  permit  for  the  interstate 
movement  of  the  regulated  article  from  a 
regulated  area. 

The  treatment  schedules  for  regulated 
articles  in  §  301 .93-10  are  as  follows: 

(1)  Avocado:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32g/m'for2Vi  hours  at  21    C.  (70 

F.)  or  above  followed  by  refrigeration 
for  7  days  at  7.22  "C.  (45  "F.)  or  below. 
The  7  day  period  may  include  up  to  24 
hours  precooiing  time.  Time  between 
fumigation  and  start  of  cooling  not  to 
exceed  24  hours,  but  must  include  at 
least  30  minutes  aeration. 

(2)  Tomato:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32g/mMor3'/2  hour8at21    C.  (70 

F.)  or  above. 

(3)  Papaya,  pepper  and  tomato:  Heat 
the  article  by  saturated  wafer  vapor  at 
44.44  'C.  (112  'F.)  until  approximate 
center  of  article  reaches  44.44  'C.  (112 

F.),  and  maintain  at  44.44  'C.  (112  'F.) 
for  8%  hours,  then  immediately  cool. 

Note. — Commodities  should  be  tested  by 
the  shipper  at  the  44.44    C. 

(112  "F.)  temperature  to  determine  each 
commodity's  tolerance  to  the  treatment 
before  commercial  treatments  are 
attempted.  Pretreatment  conditioning  is 
optional.  Such  conditioning  is  the 
responsibility  of  the  shipper  and  would 
be  conducted  in  accordance  with 
procedures  the  shipper  believes 
necessary.  It  is  common  to  perform 
pretreatment  conditioning.  For  example, 
it  is  the  practice  to  condition  eggplant  at 
43.30    C.  (no  'F.)  at  40  percent  relative 
humidity  for  6  to  8  hours. 

(4)  Apple,  apricot,  cherry,  fig,  grape, 
grapefruit,  lemon,  nectarine,  peach,  pear, 
plum,  pomegranate  and  prickly  pear: 
Fumigation  with  32  g/m'  methyl  bromide 
at  21    C.  (70  'F.)  or  above  (chamber  load 
not  to  exceed  80  percent  of  volume),  and 
at  normal  atmospheric  pressure, 
followed  by  refrigeration,  as  set  forth 
below. 


Fumigation 
exposure  time 


l^ngefilion 


— 


2  hours.. 


2Vi  hours. 


3  hours 


4  days  al  0  55-2  7  X  (33-37  *F  ).  or  11 
Oars  at  3  33-8  3   C  (38-47  "F  ) 

4  days  al  3  33-4  44  "C  (38-40  'F  ),  or  6 
days  at  5  0-8  33  'C  (41-47  "F  )  or 
10  da>»al  8  88-13  33 -C  (48-56  "F  ) 

3  oays  at  6  11  -8  33  "0  (43-47  "F  ),  or  6 
days   al   8  88-13.33   X.   (4»-56   "F  ) 


Minimum  concentrations  for  above 
fumigations. 

(25  g  minimum  gas  concentration  at  '-i  hr.) 


(18  g  minimum  gas  concentration  at  2  or  2W 

hrs.) 
(17  g  minimum  gas  concentration  at  3  hr».) 

Aerate  all  fruit  at  least  2  hours 
following  fumigation.  Time  lapse 
between  fumigation  and  start  of  cooling 
not  to  exceed  24  hours. 

Note. — Some  vaneties  of  fruit  may  be 
injured  by  methyl  bromide  Shippers  should 
test  treat  before  making  commercial 
shipments. 

(5)  Soil:  Soil  within  the  drip  line  of 
plants  which  are  producing  or  have 
produced  the  fruits,  nuts,  vegetables  and 
berries  listed  in  §  301.93-2(a):  Apply 
diazinon  at  the  rate  of  5  pounds  actual 
ingredient  per  acre  to  the  soil  within  the 
drip  line  with  sufficient  water  to  wet  the 
soil  to  at  least  a  depth  of  '/a  inch.  Both 
immersion  and  pour-on   treatment 
procedures  are  acceptable. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100  million  dollars: 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  amendment  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Los  Angeles  County  in 
California  which  is  about  100  square 
miles  in  size.  It  appears  that  very  little 
or  no  commercial  activity  occurs  in  this 
area  because  it  is  an  urban  area 
comprised  primarily  of  private 
resicjences.  The  only  commercial 
activity  steins  from  local  street  vendors, 
two  or  three  local  nurseries  and  activity 
at  the  Los  Angeles  International  Airport. 
The  street  vendors  and  nurseries  sell 
regulated  articles  primarily  for  intrastate 
not  interstate  movement.  Further,  the 
only  commercial  activity  at  the  Los 
Angeles  International  Airport  affected 
by  this  regulation  appears  to  be 
approximately  100  entities  that  ship 
regulated  articles  originating  outside  the 
regulated  area  to  the  Los  Angeles 
International  Airport  for  movement 
interstate  or  internationally.  None  of 
these  entities  are  small  entities  within 


the  meaning  of  the  Regulatory  Flexibiiitv 
Act.  Further,  it  appears  that  this 
quarantine  and  regulation  would  have 
very  little  or  no  impact  on  the 

procedures  normally  followed  by  these 

entities  (e.g.,  packing,  marking  and 
transporting)  for  transporting  such 
articles,  since  these  procedures  are 
consistent  with  the  requirements 
I    imposed  by  {  301.93-4(b)(l). 

Under  these  circumstances,  Mr.  Bert 
W  Hawkins,  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act  | 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeepmg  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3507  efse*?.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases.  Plant  pests.  Plants 
(agriculture).  Quarantine, 
Transportation,  Oriental  fruit  fly. 

PART  301-DOMESnC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  by  adding  a  new  "Subpart — 
Oriental  Fruit  Fly"  consisting  of 
§§301.93-301.93-10,  to  read  as  follows: 

Subpart— Oriental  Fnitt  Ry 

Quarantine  and  Regulations 

Sec 

301.93     Quarantine  and  regulations; 

restrictions  on  interstate  movement  of 

regulated  articles, 
301.93-1     Definitions. 
301.93-2    Regulated  articles. 
301.93-3    Regulated  areas. 
301  93-4    Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

regulated  areas  in  quarantined  Sutes. 
301.93-S     Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301 .93-6    Compliance  agreement  and 

cancellation  thereof. 
30193-7     Assembly  and  inspection  of. 

regulated  articles. 
301.93-8    Attachment  and  disposition  of 

certificates  and  limited  permits. 
3Cn.93-e    Costs  and  charges. 
301.93-10     Treatments. 

Authority:  Sees.  105  and  106,  71  Stat.  32,  71 
Slat.  33  (7  U.S.C.  ISOdd,  150ee):  (sees.  8  and  9, 
37  Stat  318.  as  amended  (7  U  S  C.  161, 162);  (7 
CFR  2.17,  2.51,  and  371.2(c)). 
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Subpart— Oriental  Fruit  Fly 

Quarantine  and  Regulations 

§301.93    Quarantin*  and  regulations; 
restrtctions  on  Interstate  movement  of 
regulated  articies. ' 

(a)  Quarantine  and  regulations.  The 
Secretary  of  Agriculture  hereby 
quarantines  the  State  of  California  in 
order  to  prevent  the  artificial  spread  of 
the  Oriental  fruit  fly,  a  dangerous  plant 
pest  not  heretofore  widely  prevalent  or 
distributed  within  and  throughout  the 

.  United  States;  and  hereby  establishes 
regulations  governing  the  interstate 
movement  of  regulated  articles  specified 
in  §  301.93-2. 

(b)  Restrictions  on  interstate 
movement  of  regulated  articles.  No 
common  carrier  or  other  person  shall 
move  interstate  from  any  regulated  area 
any  regulated  article  except  in 
accordance  with  the  conditions 
prescribed  m  this  subpart. 

§301.93-1     Definitions. 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart,  shall  be  construed, 
respectively,  to  mean: 

(a)  Certificate.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreement,  and  which 
represents  that  such  article  is  eligible  for 
interstate  movement  in  accordance  with 
§  301.93-5(c). 

(b)  Compliance  agreements.  A  written 
agreement  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart  and  any  conditions  imposed 
pursuant  thereto. 

(c)  Deputy  Administrator  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his/her  stead 
has  been  or  may  hereafter  be  delegated. 

(d)  Infestation.  The  presence  of  the 
Oriental  fruit  fly  or  the  existence  of 
circumstances  that  make  it  reasonable 
to  believe  that  the  Oriental  fruit  fly  is 
present. 

(e)  Inspector  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 


'  Any  properly  identified  inspector  is  authorized 
to  slop  and  inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  to,  destroy  or  otherwise 
dispose  of  regulated  articles  as  provided  in  sections 
105  and  107  of  the  Federal  Plant  Pest  Act  (7  L'.S.C. 
150dd.  ISOff],  , 


Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  the 
quarantines  and  regulations  in  this 
subpart. 

[0  Interstate.  From  any  State  into  or 
through  any  other  State. 

(g)  Limited  permit.  A  document  which 
is  issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreement,  and  which 
represents  that  such  regulated  article  is 
eligible  for  interstate  movement  in 
accordance  with  §  301.93-5(b). 

(h)  Moved.  Shipped,  offered  for 
shipment  to  a  common  carrier,  received 
for  transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

(i)  MovemeBt  or  move.  The  act  of 
shipping,  offering  for  shipment  to  a 
common  carrier,  receiving  for 
transportation  or  transporting  by  a 
common  carrier,  or  carrying, 
transporting,  moving,  or  allowing  to  be 
moved  by  any  means. 

(j)  Oriental  fruit  fly.  The  insect  known 
as  Oriental  fruit  fly  [Dacus  dorsalis 
(Hendl)  in  any  stage  of  development. 

(k)  Person.  Any  individual, 
partnership,  corporation,  company, 
society,  association,  or  other  organized 
group. 

(I)  Plant  Protection  and  Quarantine. 
The  organizational  unit  within  the 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
delegated  responsibility  for  enforcing 
provisions  of  the  Plant  Quarantine  Act, 
the  Federal  Plant  Pest  Act,  and  related 
legislation,  and  quarantines  and 
regulations  promulgated  thereunder. 

(m)  Regulated  area.  Any  Stale,  or  any 
portion  thereof,  listed  in  §  301.93-3(c)  or 
otherwise  designated  as  a  regulated 
area  in  accordance  with  §  301.93-3(b). 

(n)  Regulated  article.  Any  article 
listed  in  §  301.93-2  or  otherwise 
designated  as  a  regulated  article  in 
accordance  with  §  301.93-2(c). 

(o)  State.  Each  of  the  several  States  of 
the  United  States,  the  District  of 
Columbia.  Guam,  Northern  Mariana 
Islands,  Puerto  Rico,  the  Virgin  Islands 
of  the  United  States  and  all  other 
Territories  and  Possessions  of  the 
United  States. 

§  30 1 .93.2    Regulated  Articles. 

(a)  The  following  fruits,  nuts, 
vegetables  and  berries: 

Akiav  ( Wikstroemia  phyllyraefolia] 
Alexander  laurel  [Calophyllum  inophyllum] 
Apple  [Malus  sylvestris) 
Apricot  [Pninas  armeniaca) 
Avocado  [Persea  awerlcana] 


Banana  {.Musa  paradisiaca  var.  sapientum] 

[Musa  X  paradisiaca] 
Banana,  dwarf  [Musa  nana] 
Barbados  cherry  [Malpigkia  glabra] 
Bell  pepper  [Capsicum  fnitescens  grossum) 
Brazil  cherry  [Eugenia  domtieyi] 
Breadfruit  [Artocarpus  allilis] 
Caimitillo  (Chrysophyllum  olivifonne) 
Cashsew  (Anacardium  occidentalel 
Cactus  (Cereus  coerulescens) 
Cherimoya  f.-\nonna  cherimola) 
Cherry,  Calalina  (Prunus  iliclfolia) 
Cherry.  Portuguese  (P.  lusitanica) 
Chili  (Capsicum  frutescens  var.  longum) 
Coffee.  Arabian  (Coffee  arabicaj 
Country  gooseberry  (Averrhoa  carambola) 
Cucumber  (Cucumis  satnas) 
Custard  apple  (.Annona  reticulata) 
Date  palm  (Phoenix  dactylifera) 
Dragon  tree  (Dracena  draco) 
Eggfruit  tree  (Pouteria  campechianaj 
Elengi  tree  (Mimusops  elengi) 
Fig  (Ficus  carica)  ■^ 

Gourka  (Garcinia  celebica) 
Granadilla.  sweet  (Passiflora  ligularis) 
Grape  (Vitis  spp.y 
Grapefruit  (Citrus  paradisi) 
Guava  (Psidium  gua/ava),  P.  Littorale,  P. 

caltleianum) 
Imbu  (Spondias  tuberose) 
Jackfruit  (Artocarpus  heterophyllus) 
Jerusalem  cherry  (Solanum  pseudocapsicum) 
Kitembilla  (Dovyalis  hebecarpaj 
Kumqual  (Fortunella  japonica) 
Laurel  (Calophyllum  inophyllum) 
Lemon  (Citrus  limon) 
Lime  (Citrus  aurantifolia) 
Longan  (Euphoria  longan) 
Loquat  (Eriobotrya  japonica) 
Lychee  nut  (Lychee  chinensis) 
Malay  apple  (Eugenia  malaccensis) 
Mammee  apple  (Mammea  americana) 
Mandarin  orange  (Citrus  reticulata) 

(tangerine) 
Mango  (Mangifera  indica) 
Mangosteen  (Garcinia  mangostana) 
.Mock  orange  (Murraya  exotica) 
Mulberry  (Morus  nigra) 
Myrtle,  downy  rose  (Rhodomyrtus 

tomentosa) 
Natal  plum  (Carissa grandiflora) 
Nectarine  (Prunus  persica  var.  nectarina) 
Oleander,  yellow  (Thevetia peruviana) 
Orange,  calamondin  (Citrus  mills  and  C. 

japonica) 
Orange,  Chinese  (Citrus  japonica  hazaraj 
Orange,  king  (Citrus  nobdis) 
Orange  sweet  (Citrus  sinensis) 
Orange,  Unshu  (Citrus  unshuj 
Oriental  bush  red  pepper  (Capsicum 

frutescens  abbreviatum) 
Otaheite  apple  (Spondias  dulcis) 
Palm,  syrup  (Jubaea  spectabilis) 
Papaya  (Carica  papaya) 
Passionflower  (Passiflora  edulis) 
Passionflower,  softleaf  (Passiflora 

molllssima) 
Pas.sionfruit  (yellow  (Passiflora  edulis 

flavicarpa)  lilikoi) 
Peach  (Prunus  persica) 
Pear  (Pyrus  communis) 
Pepino  (Solanum  muricatum) 
Pepper,  sweet  (Capsicum  frutescens  var. 

grossum) 
Persimmon.  Japanese  (Diospyros  kaki) 
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Pineapple  guava  (Fei/ola  sellowiana) 

Plum  (Prunus  americana) 

Pomergranate  IPunica  granatum) 

Prickly  pear  (Opuntia  megacanlha)  (Opuntia 

ficus  indica) 
Prune  I  Prunus  domes  ticaj 
Pummelo  fCitrus  grandis/ 
Quince  (Cydonm  oblongaj 
Rose  apple  /Eugenia  /ambos) 
Sandalwood  (Santa/um paniculatumj 
Sandalwood,  white  (Santalum  album) 
Santol  (Sandericum  koetjapej 
Sapodilla  IManilkara  zapota) 
Sapodilla.  chiku  (Achras  zapota) 
Sapota.  white  (Casimiroa  edulis) 
Seagrape  (Coccoloha  uvifera) 
Sour  orange  (Citrus  aurantium) 
Soursop  (Annona  muricata) 
Star  apple  (Chrysophyllum  cainito) 
Surinam  cherry  (Eugenia  uniflora) 
Tomato  (Lycopersicon  esculentum) 
Tropical  almond  (Terminalia  catappo) 

(Terminalia  chebulaj 
Velvet  apple  (Diospyros  discolor) 
Walnut  //ug/ans  hindsii) 
Walnut.  English  (/ug/ans  regie) 
Wampi  (Citrus  lansium) 
West  Indian  cherry  (Malpighia  punicifolia) 
Ylang-Ylang  (Cananga  odorata) 

Except  that  the  list  does  not  include  any 
fruits,  nuts,  vegetables,  or  berries  which 
have  been  canned  or  frozen  below— 17  8 
"CfOT): 

(b)  Soil  within  the  drip  area  of  plants 
which  produce  the  fruits,  nuts, 
vegetables  or  berries  listed  in  paragraph 
(a);  and 

(c)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraphs 
(al  or  (b)  when  it  is  determined  by  an 
inspector  that  it  presents  a  risk  of 
spread  of  the  Oriental  fruit  fly  and  the 
person  in  possession  thereof  fhas  actual 
notice  that  the  product,  article,  or  means 
of  conveyance  is  subject  to  the 
restrictions  in  the  regulations. 

§  301.93-3    Regulated  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b]  of  this  section,  the  Deputy 
Administrator  shall  list  as  a  regulated 
area  in  paragraph  (c]  of  this  section, 
each  quarantined  State,  or  each  portion 
thereof,  in  which  the  Oriental  fruit  fly 
has  been  found  by  an  inspector  or  in 
which  the  Deputy  Administrator  has 
reason  to  believe  that  the  Oriental  fruit 
fly  is  present,  or  each  portion  of  a 
quarantined  State  which  the  Deputy 
Administrator  deems  necessary  to 
regulate  because  of  its  proximity  to  the 
Oriental  fruit  fly  or  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  Oriental  fruit  fly 
occurs.  Less  than  an  entire  quarantined 
State  will  be  designated  as  a  regulated 
area  only  if  the  Deputy  Administrator 
determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation 


which  imposes  restrictions  on  the 
intrastate  movement  of  the  regulated 
articles  which  are  substantially  the 
same  as  those  which  are  imposed  with 
respect  to  the  interstate  movement  of 
such  articles  under  this  subpart;  and 
(2)  The  designation  of  less  than  the 
entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  spread  of  the 
Oriental  fruit  fly. 
'       |b)  The  Deputy  Administrator  or  an 
inspector  may  temporarily  designate 
any  nonregulated  area  in  a  quarantined 
State  as  a  regulated  area  in  accordance 
with  the  criteria  specified  in  paragraph 
(a)  of  this  section  for  listing  such  areea. 
Written  notice  of  such  designation  shall 
be  given  to  the  owner  or  person  in 
possession  of  such  nonregulated  area. 
and,  thereafter,  the  interstate  movement 
of  any  regulated  article  from  such  area 
shall  be  subject  to  the  applicable 
provisions  of  this  subpart.  As  soon  as 
practicable,  such  area  shall  be  added  to 
the  list  in  paragraph  (c)  of  this  section  or 
such  designation  shall  be  terminated  by 
the  Deputy  Administrator  or  an 
inspector,  and  notice  thereof  shall  be 
given  to  the  owner  or  person  in 
possession  of  the  area. 

(c)  The  areas  described  below  are 
designated  as  regulated  areas: 

California 

Los  Angeles  County 

That  portion  of  Los  Angeles  County 
beginning  at  a  point  where  Marine  Place 
intersects  the  Pacific  Ocean;  then  easterly 
along  Marine  Place  to  its  intersection  with 
Marine  Avenue;  then  easterly  along  Marine 
Avenue  to  its  intersection  with  Compton 
Boulevard;  then  east  along  Compton 
Boulevard  to  its  intersection  with  Vermont 
Avenue;  then  north  along  Vermont  Avenue  to 
its  intersection  with  Interstate  10;  then 
westerly  along  Interstate  10  to  its  intersection 
with  Pico  Boulevard;  then  westerly  along  Pico 
Boulevard  to  its  intersection  with  the  Pacific 
Ocean:  then  southerly  along  the  Pacific 
Ocean  to  the  point  of  beginning. 

§301.93-4    Conditions  governing  the 
Interstate  movement  of  regulated  articles 
from  regulated  areas  In  quarantined 
States.'^ 

Any  regulated  article  may  be  moved 
interstate  from  any  regulated  area  in  a 
quarantined  State  only  if  moved  under 
the  following  conditions: 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  with 
§§  301.93-5  and  301.93-10; 

(b)  Without  a  certificate  or  limited 
permit,  if 

(l)(i)  The  article  originated  outside  of 
any  regulated  area,  and 


(ii)  Moved  directly  through  (moved 
without  stopping  except  under  normal 
traffic  conditions,  such  as  for  traffic 
lights  or  stop  signs)  any  regulated  area 
in  an  enclosed  vehicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevent  the  introduction  of  Oriental  fruit 
fly  (such  as  canvas,  plastic,  or  closely 
woven  cloth),  and 

(liij  The  point  of  origin  of  the  article  is 
cleariy  indicated  by  shipping  documents 
and'^its  identity  has  been  maintained. 

§  301.93-5    lssuar>ce  and  cancellation  of 
certificates  and  limited  permiU. 

(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if  such  inspector 

(l)(i)  Determines  that  it  has  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  §  301.93- 
10:  or 

(li)  Determines,  based  on  inspection  of 
the  premises  of  origin,  that  the  premises 
are  free  from  Oriental  fruit  fly  and  the 
article  has  not  been  exposed  to  Oriental 
fruit  fly;  or 

(iii)  Determines,  based  on  inspection 
of  the  article,  that  it  is  free  of  Oriental 
fruit  fly:  and 

(2)  Determines  that  it  is  to  be  moved 
in  compliance  with  any  additional 
emergency  conditions  necessary  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  pursuant  to  section  105  of  the  Federal 
Plant  Pest  Act  (7  U.S.C.  150dd):  'and 

(3]  Determines  that  it  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  such  article. 

(b)  A  limited  permit  shall  be  issued  by 
an  inspector  *  for  the  movement  of  a 
regulated  article  if  surh  inspector; 

(1)  Determines,  in  consultation  with 
the  Deputy  Administrator,  that  if  is  to  be 
moved  to  a  specified  destination  for 
specified  handling,  utilization,  or 
processing  (such  destination  and  other 
conditions  to  be  specified  in  the  limited 


'  Requiremenls  under  all  other  applicable  Federal 
domestic  plant  quaranline*  and  regulationi  must 

also  be  met. 


'Section  105  of  the  Federal  Plani  Pest  .\ct  (7 
U.S.C  ISOddj  provide&,  among  other  thingi,  that  the 
Secretary  of  Agriculture  may  whenever  he  deems  it 
necessary  as  an  emergency  measure  in  order  to 
prevent  the  dissemination  of  any  plant  pesl  new  to 
or  not  theretofore  known  to  be  widely  prevalent  or 
distributed  within  and  throughout  the  Uruted  Stales, 
seize,  quarantine,  treat,  apply  olher  remedial 
measures  to,  destroy,  or  olhervv'ise  dispose  of.  in 
such  manner  as  he  deems  appropnate  any  product 
or  article  of  any  character  whatsoever  or  means  of 
conveyance,  which  is  movirig  into  or  through  the 
L'niied  Stales  or  interstate,  and  which  he  has  reason 
10  believe  is  infested  or  infected  by  or  contains  any 
such  plant  pest 

'  Inspectors  are  assigned  to  local  ofTices  of  Plant 
Protection  and  Quarantine  which  are  listed  m 
telephone  directories.  Information  concerning  such 
local  offices  may  also  be  obtained  from  the  Deputy 
Administrator,  Plant  Protection  Quarantine.  Animal 
and  Plant  Health  Inspector  Service,  Federal 
Building.  Hyaltsville,  MD  20782 
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permit),  when,  upon  evaluation  of  ail  of 
the  circumstances  involved  in  each  case, 
it  is  determined  that  such  movement  will 
not  result  in  the  spread  of  the  Oriental 
fruit  fly  because  life  stages  of  the  pest 
will  be  destroyed  by  such  specified 
handling,  utilization,  or  processing; 

(2)  Determines  that  it  is  to  be  moved 
in  compliance  with  any  additional 
emergency  conditions  necessary  to 
prevent  the  spread  of  the  Oriental  frwit 
fly  pursuant  to  section  105  of  the  Federal 
Plant  Pest  Act  (7  U.S.C.  ISOdd):  and 

(3)  Determines  that  it  is  eligible  for 
such  movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  such  article. 

(c)  Certificates  and  limited  permits  for 
use  for  movement  of  regulated  articles 
may  be  issued  by  an  inspector  *  or 
person  engaged  m  the  business  of 
growing,  handling,  or  moving  regulated 
articles  provided  such  person  is 
operating  under  a  compliance 
agreement.  Any  such  person  may 
execute  and  issue  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  if  the  inspector  has  made  the 
determination  that  such  article  is 
otherwise  eligible  for  a  certificate  in 
accordance  with  paragraph  (a)  of  this 
section.  Any  such  person  may  execute 
and  issue  a  limited  permit  for  interstate 
movement  of  a  regulated  article  when 
the  inspector  has  made  the 
determination  that  such  article  is 
eligible  for  a  limited  permit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Any  certificate  or  limited  permit 
which  has  been  issued  or  authorized 
may  be  withdrawn  by  an  inspector  if 
such  inspector  determines  that  the 
holder  thereof  has  not  complied  with 
any  conditions  under  the  regulations  for 
the  use  of  such  document.  The  reasons 
for  the  withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
permit.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Deputy  Administrator  within  ten  (10) 
days  after  receiving  the  written 
notification  of  the  withdrawal.  The 
appeal  shall  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  certificate  or  limited 
permit  was  wrongfully  withdrawn.  The 
Deputy  Administrator  shall  grant  or 
deny  the  appeal,  in  writing,  stating  the 
reasons  for  such  decision,  as  promptly 
as  circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact,  a 
hearing  shall  be  held  to  resolve  such 
conflict.  Rules  of  Practice  concerning 
such  a  hearing  will  be  adopted  by  the 
Deputy  Administrator. 


§301.93-6    Compliance  agreement  and 
cancellation  thereof. 

(a)  Any  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles  may  enter  into  a 
compliance  agreement  to  facilitate  the 
movement  of  regulated  articles  under 
this  subpart.* The  compliance  agreement 
shall  be  a  written  agreement  between  a 
person  engaged  in  such  a  business  and 
Plant  Protection  and  Quarantine, 
wherein  the  person  agrees  to  comply 
with  the  provisions  of  this  subpart  and 
any  conditions  imposed  pursuant 
thereto. 

(b)  Any  compliance  agreement  may  be 
cancelled  orally  or  in  writing  by  the 
inspector  who  is  supervising  its 
enforcement  whenever  the  inspector 
finds  that  such  person  has  failed  to 
comply  with  the  provisions  of  this 
subpart  or  any  conditions  imposed 
pursuant  to.  If  the  cancellation  is  oral, 
the  decision  end  the  reasons  therefore 
shall  be  confirmed  in  writing,  as 
promptly  as  circumstances  permit.  Any 
person  whose  compliance  agreement 
has  been  cancelled  may  appeal  the 
decision,  in  writing,  within  ten  (10)  days 
after  receiving  written  notification  of  the 
cancellation.  The  appeal  shall  state  all 
of  the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wrongful 
cancelled.  The  Deputy  Administrator 
shall  grant  or  deny  the  appeal,  in 
writing,  stating  the  reasons  for  such 
decision,  as  promptly  as  circumstances 
permit.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  shall  be  held  to 
resolve  such  conflict.  Rules  of  Practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Deputy  Administrator. 

§301.93-7    Assembly  and  inspection  of 
regulated  articles. 

(a)  Any  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  under  §  301  93-5(c)]. 
who  desires  to  move  interstate  a 
regulated  article  accompanied  by  a 
certificate  or  limited  permit  shall,  as  far 
in  advance  as  possible  (should  be  no 
less  than  48  hours  before  the  desired 
movement),  request  an  inspector  to  take 
any  necessary  action  under  this  subpart 
prior  to  movement  of  the  regulated 
article.  j 

(b)  Such  article  shall  be  assembled  at 
such  point  and  in  such  manner  as  the 
inspector  designates  as  necessary  to 


'Compliance  Agreement  forms  are  available 
without  charije  from  the  Deputy  Administralor. 
Plant  Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service.  Federal  Building. 
Hyattsville.  MD  20782.  and  from  local  offices  of  the 
Plant  Protection  and  Quarantine.  (Local  ofFices  are 
listed  in  telephoae  directories). 


comply  with  the  requirements  of  this 
subpart. 

§  301.93-8    Attachment  and  disposition  of 
certificates  and  limited  permits. 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  at  the  times  during 
such  movement,  shall  be  securely 
attached  to  the  outside  of  the  containers 
containing  the  regulated  article,  securely 
attached  to  the  article  itself  if  not  in  a 
container,  or  securely  attached  to  the 
consignee's  copy  of  the  accompanying 
waybill  or  other  shipping  document: 
Provided  however,  that  the  requirements 
of  this  section  may  be  met  by  attaching 
the  certificate  or  limited  permit  to  the 
consignee's  copy  of  the  waybill  or  other 
shipping  documents  only  if  the  regulated 
article  is  sufficiently  described  on  the 
certificate,  limited  permit,  or  shipping 
document  to  identify  such  article. 

(b)  The  certificate  or  limited  permit  for 
the  movement  of  a  regulated  article 
shall  be  furnished  by  the  carrier  to  the 
consignee  at  the  destination  of  the 
shipment. 

§301.93-9    Costs  and  Charges. 

The  service  of  the  inspector  shall  be 
furnished  without  cost.  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compliance 
with  the  provisions  of  the  quarantine 
and  regulations  in  this  subpart,  other 
than  for  the  services  of  the  inspector. 

§  30 1 .93- 1 0    Treatments. 

The  treatment  schedules  for  regulated 
articles  are  as  follows: 

(a)  Avocado:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressurf 
with  32  g/m'for  2V2  hours  at  21  °C.  (70 
°F.)  or  above  followed  by  refrigeration 
for  7  days  at  7.22  °C.  (45  °F.]  or  below. 
The  7  day  period  may  include  up  to  24 
hours  precooling  time.  Time  between 
fumigation  and  start  of  cooling  not  to 
exceed  24  hours,  but  must  include  at 
least  30  minutes  aeration. 

(b)  Tomato:  Fumigation  with  methyl' 
bromide  at  normal  atmospheric  pressure 
with  32  g/m'  for  SVi  hours  at  21  °C.  (70 
°F.)  or  above. 

(c)  Papaya,  pepper  and  tomato:  Heat 
the  article  by  saturated  water  vapor  at 
44.44  "C.  (112  T.)  until  approximate 
center  of  article  reaches  44,44  °C.  (112 
°F.).  and  maintain  at  44.44  °C.  (112  "F.) 
for  8%  hours,  then  immediately  cool. 

Note. — Commodities  should  be  tested  by 
the  shipper  at  the  44.44  °C.  (112  "F.) 
temperature  to  determine  each  commodity  s 
tolerance  to  the  treatment  before  commercial 
treatments  are  attempted.  Pretreatment 
conditioning  is  optional.  Such  conditioning  is 
the  responsibility  of  the  shipper  and  would 
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be  conducted  in  accordance  with  procedures 
the  shipper  beheves  necessary.  It  is  common 
to  perform  pretreatment  conditioning.  For 
example,  it  is  the  practice  to  condition 
eggplant  at  43.30  "C.  (110  '¥.]  at  40  percent 
relative  humidity  for  6  to  8  hours. 

(d)  Apple,  apricot,  cherry,  fig,  grape, 
grapefruit,  lemon,  nectarine,  peach,  pear, 
plum,  pomegranite  and  prickly  pear: 
Fumigation  with  32  g/m'  methyl  bromide 
at  21  "C.  (70  T.)  or  above  (chamber  load 
not  to  exceed  80  percent  of  volume),  and 
at  normal  atmospheric  pressure, 
followed  by  refrigeration,  as  set  forth 
below. 


Fumigatiofi 
e«poSu'e  time 


RetrigeralK>n 


2  hours „.... 

2  V,  hour* 

3  hours 


4  days  at  0  55-2  7  "C  (33-37  "F  ).  or  1 1 
days  at  3  33-8  3  "C  (38-47  'F  ) 

4  days  at  3  33-4  44  C  (38-40  "F  )  ot  6 
days  at  5  0-8  33  X  (41-47  "F  )  o< 
10  days  at  8  88-13  33  "C   (48-56    F  | 

3  days  at  6  11-8  33  C  (43-47  -F  ),  or  6 
days  ai   8  88-13  33  X    (48-56  "F  ) 


Minimum  concentrations  for  above 
fumigations. 

(25  g  minimum  gas  concentration  at  V^  hr.) 
(18  g  minimum  gas  concentration  at  2  or  2''4 

hrs.) 
(17  g  minimum  gas  concentration  at  3  hrs.) 

Aerate  all  fruit  at  least  2  hours  following 
fumigation.  Time  lapse  between 
fumigation  and  start  of  cooling  not  to 
exceed  24  hours. 

Nole. — Some  varieties  of  fruit  may  be 
injured  by  methyl  bromide.  Shippers  should 
test  treat  before  commercial  shipment*. 

(e)  Soil:  Soil  within  the  drip  line  of 
plants  which  are  producing  or  have 
produced  the  fruits,  nuts,  vegetables  and 
berries  listed  in  §  301.93-2(a):  Apply 
diazinon  at  the  rate  of  5  pounds  actual 
ingredient  per  acre  to  the  soil  within  the 
drip  line  with  sufficient  water  to  wet  the 
soil  to  at  least  a  depth  of  Vi  inch.  Both 
immersion  and  pour-on  treatment 
procedures  are  acceptable. 

Done  at  Washington,  D.C..  this  3l8t  day  of 
August,  1984. 
H.L.  Ford, 

Deputy  Administrator.  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Ser\'ice. 

|FR  Doc  M-2367T  Filed  8-«-«4;  8:45  8m| 
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Federal  Grain  Inspection  Service 
7  CFR  Part  810 

U.S.  Standards  for  Com 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

action:  Final  rule. 


SUMMARY:  In  compliance  with  the 
requirement  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  has  reviewed 
the  U.S.  Standards  for  Com.  FGIS  has 
determined  that  the  standards  will  be 
revised  to  clarify  the  Sample  grade 
requirements  for  com  and  the  definition 
of  distinctly  low  quality.  These  changes 
do  not,  however,  alter  the  present 
grades  or  grade  requirements  for  corn. 
EFFECTIVE  DATE;  September  9,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken,  Jr.,  Information 

Resources  Management  Branch,  USDA, 

FGIS,  Room  0667,  South  Building.  1400 

Independence  Avenue,  SW.. 

Washington.  DC  20250,  telephone  [202J 

348-1738. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  mle  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  The  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  major  regulation  as 
established  in  the  Order. 

Regulatory  Flexibilty  Act  Certification 

Dr.  Kenneth  A.  Gilles,  Administrator, 
FGIS,  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  who 
apply  the  standards  and  most  potential 
users  of  com  inspection  services  do  not 
meet  the  requirements  for  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  Further,  the 
standards  are  applied  equally  to  all 
entities  by  FGIS  employees  or  licensed 
persons. 

Final  Action 

In  conformance  with  the  requirements 
for  the  periodic  review  of  existing 
regulations,  FGIS  published  a  Request 
for  Comment  on  the  U.S.  Standards  for 
Com,  Soybeans,  and  Mixed  Grain  in  the 
May  8, 1980.  Federal  Register  (45  FR 
30446).  This  notice  addressed  specific 
areas  of  the  standards  for  consideration, 
including  need  for  the  standards: 
improvement  thereof;  clarification  or 
simplification  of  language:  and  the 
usefulness  of  moisture,  test  weight,  and 
broken  com  and  foreign  material 
(BCFM)  as  grade  determining  factors. 

Fifty-nine  comments,  the  majority  of 
which  were  on  the  com  and/or  soybean 
standards,  were  received  as  a  result  of 
the  notice. 

A  majority  of  the  commenters  to  the 
May  8, 1980  notice  and  request  for 
comments  who  addressed  the  adequacy 
of  the  com  standards  favored  some  form 


of  revision  of  the  standards;  however, 
there  was  no  consensus  of  opinion  on 
the  need  to  change  one  or  more 
particular  elements  in  the  standards. 
Changes  which  were  recommended 
included:  (1)  Separation  of  BCFM  into 
two  distinct  factors,  (2)  removal  of  test 
weight  and  moisture  as  grading  factors. 

(3)  revision  of  the  moisture  limits,  and 

(4)  the  inclusion  of  a  hardness  test  in  the 
standards.  After  reviewing  available 
information.  FGIS  determined  that 
further  study  is  necessary  to  properly 
evaluate  the  separation  of  BCFM  and 
the  use  of  a  hardness  test.  Also,  it  was 
determined  that  additional  information 
IS  needed  to  determine  if  revision  or 
deletion  of  the  moisture  and/or  test 
weight  limits  would  facilitate  com 
marketing. 

FGIS  proposed,  in  the  June  24. 1983, 
Federal  Register  (48  FR  28998),  that 
changes  be  made  to  the  com  standards 
to  incorporate  information  presently 
included  in  the  Grain  Inspection 
Handbook  on  the  determination  of 
distinctly  low  quality  [DLQ)and  other 
Sample  grade  conditions.  These  changes 
clarify  the  determination  DLQ  and  the 
Sample  grade  definition  in  the  grade 
chart.  These  proposed  changes  would 
make  the  standards  uniform  in  format 
and  structure  with  the  majority  of  the 
other  standards  under  the  U.S.  Grain 
Standards  Act  (7  U.S.C.  71,  et  seg..  the 
Act),  but  do  not  change  the  present 
grades  or  grade  requirements  for  com. 

Several  comments  were  submitted  on 
the  proposed  rulemaking.  One 
commenter  concurred  with  the  proposal 
and  indicated  the  proposed  changes 
would  make  the  com  standards  more 
easily  applied  and  understood.  One 
commenter  opposed  the  proposal  and 
indicated  a  definition  of  "distinctly  low 
quality"  is  not  needed  in  the  standards 
because  the  proposal  would  create  the 
new  grade.  However,  the  proposed  rule 
did  not  create  a  new  grade  but  merely 
added  a  definition  for  DLQ.  The  rest  of 
the  commenters  expressed  no  objection 
to  the  proposal  but  commented  on  the 
determination  of  odor  after  removal  of 
BCFM,  the  separation  of  BCFM  into  two 
distinct  factors,  or  the  removal  of  test 
weight  and  moisture  as  grade 
determining  factors. 

The  basis  of  determination  of  odor  in 
the  com  standards  was  addressed  in  a 
proposal  published  in  the  March  4, 1983, 
Federal  Register  (48  FR  9282),  and  in  a 
final  rule  published  in  the  September  28, 
1983,  Federal  Register  (48  FR  44165). 
This  final  rule  provided  that  the 
determmation  of  odor  may  be  performed 
prior  to  or  after  the  mechanical  cleaning 
of  samples  of  grain.  Also,  as  indicated  in 
the  proposed  rulemaking,  additional 
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study  and/or  information  is  needed  to 
evaluate  the  separation  of  BCFM  into 
two  distinct  factors  and  the  revision  or 
deletion  of  the  factors  for  moisture  and 
test  weight. 

Based  on  these  comments  and 
available  information,  FGIS  is  revising 
the  com  standards  by:  (1)  Including  a 
definition  of  distinctly  low  quality  in  the 
standards.  (2)  deleting  $  810.901 
Interpretation  with  respect  to  the  term 
"distinctly  low  quality, "  and  (3) 
expanding  the  Sample  grade  definition 
to  include  additional  information. 

To  provide  a  better  understanding  of 
the  DLQ  condition  in  corn,  P'GIS 
proposed  that  §  810.351  Terms  defined 
be  expanded  to  include  a  definition  of 
distinctly  low  quality.  Accordingly, 
§  810.901  Interpretation  with  respect  to 
the  term  "distinctly  low  quality, "  which 
states  the  limit  for  crotalaria  seed,  is 
revised  by  deleting  corn  from  this 
section  and  including  these  limits  in  the 
Sample  grade  definition  in  §  810.353(a) 
Grades  and  grade  requirements  for 
Corn.  In  addition,  the  Sample  grade 
definition  is  expanded  to  include  the 
limits  for  stones,  glass,  castor  beans, 
coclcleburs,  unknown  foreign 
sub8tance(s).  and  animal  filth.  Inclusion 
of  this  information  in  the  definition 
would  clarify  the  Sample  grade 
requirements  for  com  and  achieve 
uniformity  in  format  and  structure  with 
the  majority  of  the  other  standards 
covered  under  the  Act.  Also,  in  the  April 
5,  1983  Federal  Register  (48  FR  14601) 
FGIS  proposed  to  revise  §  810.901  to 
apply  only  to  the  standards  for  corn,  rye, 
soybeans,  and  flaxseed,  and  delete  the 
reference  to  mixed  grain.  It  was  stated 
that  as  these  four  standard  are 
reviewed,  the  provisions  of  J  810.901 
would  be  incorporated  elsewhere  in  the 
standards  with  the  intention  of 
eventually  eliminating  §  810.901  from  all 
standards.  This  change  is  made  in  this 
final  rule  for  corn  and  §  810.901  is 
amended  accordingly. 

In  addition,  by  this  final  action,  FGIS 
is  amending  the  footnote  1  to  paragraph 
C  of  §  810.353  so  as  to  delete  obsolete 
references  to  the  Grain  Inspection 
Manual  and  the  Agricultural  Marketing 
Service.  References  will  be  made  to  the 
Grain  Inspection  Handbook  and  FGIS, 
as  appropriate.  While  this  revision  did 
not  appear  in  the  proposal,  it  has  been 
determined  that  it  is  a  rule  of  agency 
organization,  procedure  and  practice 
and  as  such  is  excepted  from  the  general 
notice  of  proposed  rulemaking 


requirements  in  5  U.S.C.  553.  Except  for 
this  additional  minor  non-substantive 
change,  this  final  rule  contains  all  of  the 
revisions  as  those  published  in  the 
proposed  rule  of  June  24, 1983  (48  FR 
28998). 

Pursuant  to  section  4(b)  of  the  U.S. 
Grain  Standard  Act,  no  standards 
established  or  amendments  or 
revocations  of  standards  under  this  Act 
are  to  become  effective  less  than  one 
calendar  year  after  promulgation 
thereof,  unles*  in  the  judgement  of  the 
Administrator,  the  health  interest  or 
safety  require  that  they  become 
effective  sooner.  These  revisions  are 
made  effective  one  calendar  year  after 
publicatinn  of  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  810 

Exports.  Grain. 

PART  810— UNITED  STATES 
STANDARDS  FOR  CORN 

•Accordingly.  7  CFR  Part  810  of  the 
regulations  is  amended  as  follows: 

1.  Section  810.351  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§  810.351    Terms  defined. 

•  •  •  «  • 

(1)  Distinctly  low  quality.  Corn  which 
is  obviously  of  inferior  quality  because 
it  contains  foreign  substances  or 
because  it  is  in  an  unusual  state  or 
condition,  and  which  cannot  be  graded 
properly  by  use  of  the  other  grading 
factors  provided  in  the  standards. 
Distinctly  low  quality  shall  include  any 
objects  too  large  to  enter  the  sampling 
device;  i.e.,  large  stones,  wreckage,  etc. 

2.  Section  810.353  is  amended  by 
revising  paragraph  (a)  and  footnote  4  to 
paragraph  (c)  to  read  as  follows: 

§810.353    Grades,  grade  requirements  and 

grade  designations. 

•         •         •     1    •         * 

(a)  Grades  and  grade  requirements  for 
corn.  (See  also  paragraph  (d)  of  this 
section.)  i 
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US  Sample  Grade  U  S  Sample  grade  BhaH  be  com 
wt^ich — 

(1)  Does  not  meet  the  requrerDenli  for  the  grade*  US. 
No*   1.  2.  3.  4.  or  5.  or 

(2)  In  •  1 OOO  gram  sample,  contains  8  or  more  stor>es 
wtucti  have  an  aggregate  weigfit  m  excess  of  0  20 
percent  of  Itie  sample  weight  2  or  more  pieces  of  glass. 

3  or  more  crolalana  seeds  iCrolalana  spp  )  2  or  more 
castor  tieans  {RKinus  communts).  8  or  more  cocKleburs 

4  or  more  particles  of  an  unkrvjwn  substance(s)  or  a 
commonly  recognized  Iwrmful  or  toxic  substance(s).  or 
animal  filtfi  in  excess  of  0  20  percent  or 

(3)  Has  a  mu«ty.  sour,  or  commercially  oOiectionable 
foreign  odOf,  or 

(4)  Is  heaung  or  otnenmse  of  distinctly  low  quality 


(c)  *  •  *  ♦ 

*  The  conditiuns  are  listed  in  the  Grain  Inspection 
Handbook.  Copies  may  be  obtained  from  the 
Federal  Grain  ln8p«K:lion  Service.  U.S.  Department 
of  A«ricullure.  14(X)  Independence  Avenue.  SW.. 
Washington.  D.C  20250. 

3.  Section  810.901  is  revised  to  read  as 
follows: 

§  8 1 0.90 1     Interpretation  with  respect  to 
ttie  term  distinctly  low  quality. 

The  term  distinctly  low  quality  when 
used  in  the  United  States  Standards  for 
Soybeans,  and  Flaxseed,  shall  be 
construed  to  include  gain  which 
contains  three  or  more  crotalaria  seeds 
[Crotalaria  spp.)  in  1,000  grams  of  grain. 

Authority:  (Sees.  5.  18.  Pub.  L.  94-582,  90 
Stat.  2869.  2884  (7  U.S.C.  76,  87(e)). 

Dated:  August  22.  1984. 
D.R.  Galliart. 

Acting  Administrator 

|FR  Doc  84-2,-16?6  Filed  9-6-84,  845  mil) 
BILLING  CODE  3410-£N-M 

Agricultural  Marketing  Service 

7  CFR  Part  910 

(Lemon  Regulation  480] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
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235,500  cartons  during  the  period 
September  9-15. 1964.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

EFFECTIVE  DATE:  September  9,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief.  Fruit  Branch, 
F&V.  AMS,  USDA.  Washington.  D.C. 
20250,  telephone  202-447-5975. 

SUPPl^MENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manl.ey,  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CP'R  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  September  4, 
1984.  at  Los  Angeles,  California,  to 
consider  the  currer>t  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  jyublication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 


apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

PART  910— [AMENDEDl 

Section  910.780  is  added  as  follows: 

§  910.780     Lemon  Ragutation  480. 

The  quantity  of  lemons  grown  in 
California  and  Anzona  which  may  be 
handled  during  the  period  September  9 
1984,  through  September  15,  1984,  is 
established  at  235,500  cartons. 

(Sees.  1-19.  48  Siat  31.  as  amended;  7  U.S.C. 
601-674) 

Dated:  September  5.  1964. 
Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Servica. 

[FR  Doc  84-23828  Filed  9-6-64;  8.4S  •mj 
BIUJNG  CODE  a410-02-M  ' 
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I  Georgia  Peach  Reg.  3,  Amdt.  1 ) 

Fresh  Peaches  Grown  In  Georgia; 
Grade  and  Sin  Regulation 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Finalization  of  the  amended 

interim  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  issued  an  interim 
rule  (Georgia  Peach  Regulation  3)  on 
April  30,  1984,  (49  FR  18281)  and  a 
revised  interim  rule  (Georgia  Peach 
Regulation  3,  Amendment  1)  on  June  14. 
1984.  (49  FR  24509).  Both  rules  revised 
minimum  grade  requirements  currently 
in  effect  for  peaches  grown  in  Georgia 
shipped  fresh  to  markets  outside  the 
state  to  assure  orderly  marketing  of  the 
1984  crop  of  Georgia  peaches.  The 
revised  interim  rule  also  made  certain 
nonsubstantive  format  changes  in  the 
regulation  for  clarification  purposes. 
This  document  adopts  the  June  14, 1984 
interim  rule  as  final. 
EFFECTIVE  DATE:  October  9. 1984, 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Dovle,  Chief.  Fruit  Branch. 
F4V,  AMS,  USDA.  Washington.  D.C. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATIOM:  This 
action  has  been  designated  a  "non- 
major"  rule.  William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


The  interim  rule  (Georgia  Peach 
Regulation  3)  required  that  the  minimum 
grade  requirement  be  85  percent  U.S. 
N'p.  1  qualify,  with  additional 
allowances  for  hail  damage,  split  pits, 
and  decay.  The  rule  also  established  a 
minimum  size  requirement  of  iVb  inches 
in  diameter,  except  that  peaches  oould 
be  shipped  as  small  as  1^4  inches  if  they 
graded  at  least  U.S.  Extra  No.  1.  Peaches 
shipped  to  adjacent  markets  in  closed 
containers  marked  "For  Sale  in 
Adjacent  Markets  Only"  being  at  least 
1  ^4  inches  in  diameter  were  exempted 
from  the  above  grade  and  size 
requirements.  Bulk  peaches  shipped  to 
adjacent  markets  were  also  exempted 
from  those  requirements. 

The  amended  interim  rule  (Georgia 
Peach  Regulation  3,  Amendment  1) 
continued  the  grade  and  size 
requirements  previously  stated,  but  it 
also  allowed  for  shipments  of  peaches 
damaged  with  bacterial  spots  and 
spraybum  not  scored  as  serious  damage. 

The  amended  interim  rule  provided 
that  interested  persons  could  file  public 
comments  through  July  16, 1964,  none  of 
which  were  received.  Accordingly,  the 
USDA  has  decided  to  leave  i  916.326  in 
effect  as  previously  issued  in  the 
amended  interim  rule. 

The  Georgia  peach  regulation  and 
amended  regulation  were  based  upon 
the  recommendation  of  the  Georgia 
peach  Industry  Committee  comprised  of 
grower  members  and  a  public 
representative,  and  was  issued  under 
the  marketing  agreement,  as  amended, 
and  Order  No.  918.  as  amended  (7  CFR 
Part  918),  regulating  the  handling  of 
fresh  peaches  grown  in  Georgia.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674).  The  Secretary  finds  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  SubjecU  in  7  CFR  Part  911 

Marketing  Agreements  and  Orders. 
Fresh  Peaches.  Georgia. 

Accordingly,  the  interim  rule 
published  at  49  FR  24509,  June  14,  1964  is 
adopted  as  finaL 

(Sees.  1-19,  48  Stat.  31,  at  amended  7  U.S.C. 
601-674) 
Dated  August  31, 1984. 

Tbomas  R.  daric. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

iPH  Doc  M-Z3743  niwl  »-e-M;  •.-«£  •mj 

BIUJNOCOOC  Mia-os-n 


35342         Federal  Register  /  Vol.  49.  No.  175  /  Friday.  September  7.  1984  /  Rules  and  Regulations 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(Docket  C-3 1431 

Estes  Park  Accommodations 
Association.  Inc.;  Prohibited  Trade 
Practices  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  an  association  composed 
of  operators  of  motels,  hotels,  cabins, 
and  campgrounds  in  the  area  of  Estes 
Park,  Colorado,  to  cease  inhibiting 
competition  by  restricting,  impeding  or 
advising  its  members  and  others  against 
the  truthful  advertising  of  the  terms  and 
conditions  of  their  accommodations;  and 
by  declaring  such  activities  unethical. 
The  association  is  precluded  frort  taking 
any  action  against  a  person  charged 
with  violating  an  ethical  standard 
without  first  providing  that  person  with 
reasonable  notice  of  the  allegations  and 
a  hearing,  as  well  as  written  findings 
and  conclusions  concerning  the 
allegations.  The  order  further  requires 
the  association  to  remove  from  its 
membership  application,  policy 
statement  or  guidelines,  any  provision 
which  is  inconsistent  with  the 
prohibitions  contained  in  the  order. 
DATE:  Complaint  and  Order  issued 
August  21, 1984.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  C.  Wild,  Director  6R,  Denver 
Regional  Office,  Federal  Trade 
Commission,  Suite  2900, 1405  Curtis  St., 
Denver,  CO  80202,  (303)  837-2271. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  June  13, 1984,  there  was 
published  in  the  Federal  Register,  49  PR 
24385,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The  Estes 
Park  Accommodations  Association,  Inc.. 
a  corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Coercing  and  Intimidating:  §  13.367 
Members.  Subpart — Combining  or 
Conspiring:  §  13.384  Combining  or 
conspiring;  §  13.395  To  control 
marketing  practices  and  conditions. 
Subpart — Corrective  Actions  and/or 
Requirements:  S  13.533  Corrective 
actions/or  requirements;  §  13.533^5 
Maintain  records. 

List  of  Subjects  in  16  CFR  Part  13 

Advertising.  Trade  practices, 
Travelers'  accommodations. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Emily  H.  Rock,      i 

Secretary, 

|FR  Doc  84-23670  Filed  9-«-84;  a45  am) 

BILLING  CODE  675(H>1-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  239 

[Release  No.  33-6546;  IC-14120;  S7-14-84] 

Amendments  to  ttie  Offering 
Exemption  Under  Regulation  E  of  the 
Securities  Act  of  1933 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  filed  with  the  original  document. 


SUMMARY:  The  Commission  is  adopting 
amendments  to  Regulation  E,  an 
exem.ption  from  registration  under  the 
Securities  Act  of  1933  for  small  offerings 
by  small  business  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940,  and  an 
amendment  to  Regulation  A,  an 
exemption  from  registration  under  the 
Securities  Act  of  1933  for  small  offerings 
by  certain  other  issuers.  The 
Commission  is  adopting  amendments  to 
Regulation  E  that  (1)  increase  the  size  of 
offerings  that  may  be  made  under  the 
regulation,  (2)  expand  the  base  of 
potential  issuers  by  permitting  certain 
investment  compjnies  that  elect  to  be 
treated  as  business  development 
companies  under  the  Investment 
Company  Act  of  1940  to  use  the 
exemption,  (3j  permit  the  use  of  a 
preliminary  offering  circular  in  certain 
underwritten  offerings,  and  (4)  provide 
updated  schedules  of  disclosure  for 
small  business  investment  companies 
and  business  development  companies 
that  would  be  clearer  and  easier  to  use. 
The  purpose  of  the  amendments  is  to 
increase  the  ability  of  small  business 
investment  comMnies  and  business 


development  companies  to  raise  capital 
utilizing  the  offering  exemption  under 
Regulation  E  by  expanding  the 
companies  eligible  to  use  the  exemption 
and  by  removing  unnecessary  regulatory 
requirements  that  previously  restricted 
its  use. 

EFFECTIVE  DATE:  September  7, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  A.  Vertuno,  Chief  of  Office. 
(202)  272-2107.  or  Stephen  C.  Beach, 
Esq..  (202)  272-3040,  Office  of  Disclosure 
Legal  Services,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

The  Commission  is  adopting 
amendments  to  Regulation  E  '  and 
Regulation  A  *  under  the  Securities  Act 
of  1933  ("Securities  Act")  »  substantially 
as  they  were  proposed  for  comment.* 
Specifically,  the  Commission  is  adopting 
amendments  to:  (1)  Increase  the 
aggregate  offering  price  of  all  securities 
of  an  issuer  that  may  be  sold  within  a 
twelve  mon'h  period  under  Regulation  E 
from  $500,000  to  $5,000,000;  (ii)  increase 
the  aggregate  offering  price  of  all 
securities  of  an  issuer  that  may  be  sold 
under  Regulation  E  without  the  use  of  an 
offering  circular  from  $50,000  to 
$100,000;  (iii)  permit  the  use  of  a 
preliminary  offering  circular  in  certain 
underwritten  public  offerings  under 
Regulation  E  between  the  date  of  filing 
the  notification  and  the  date  on  which 
the  company's  securities  may  be  sold; 
(iv)  permit  certain  investment 
companies  which  elect  to  be  treated  as 
business  development  companies 
( "BDCs")  under  the  Investment 
Company  Act  of  1940  ("1940  Act")  *  to 
use  Regulation  F,  and  preclude  BDCs 
from  using  Regulation  A;  and  (v)  revise 
Schedule  A  of  Regulation  E  for  small 
business  investment  companies 
("SBICs")  and  add  Schedule  B  to  that 
regulation  for  use  by  BDCs.  The 
Commission's  Proposing  Release 
contains  a  more  detailed  discussion  of 
the  background  and  purpose  of  the 
amendments. 

The  Commission  received  five  letters 
of  comment,  all  of  which  generally 
supported  the  proposed  revisions  and 
the  Commission's  efforts  to  revise 


'  17  CFR  23O.6Ol-230.610a. 

»  17  CFR  230  251-230  264. 

'  15CFR77aefie<7. 

*  Investment  Company  Act  Release  No.  13903 
(April  25.  1984)  (49  FR  18532  (May  1, 1984)] 
("Proposing  Release"). 

'  15  use.  aOa-1  et seq. 
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Regulation  E.  Two  commentators, 'while 
approving  the  Commission's  efforts, 
stated  however,  that  the  aggregate 
offering  price  of  all  securities  of  an 
issuer  that  may  be  sold  within  a  twelve 
month  period  under  Regulation  E  should 
be  raised  to  $5,000,000  (the  statutory 
limit  provided  by  section  3fb)  of  the 
Securities  Act)'  instead  of  the  $2,500,000 
proposed  by  the  Commission.  These  two 
commentators  also  recommended  that 
the  Commission  develop  a  short  form 
registration  statement  for  the  initial 
public  offerings  of  SBICs  and  BDCs 
similar  to  Form  S-18.'  Another 
commentator  suggested  a  modification 
of  Item  5  of  Schedule  B  for  BDCs  that 
would  change  the  item  to  require  certain 
information  about  a  portfolio  company 
of  a  BDC  only  if  the  BDC  owns  5%  or 
more  of  a  class  of  securities  of  the 
portfolio  company  or  if  the  company 
constitutes  5%  or  more  of  the  assets  of 
the  BDC. 

The  Commission  has  decided  to 
increase  the  aggregate  offering  price  of 
all  securities  of  an  issuer  that  may  be 
sold  within  a  twelve  month  period  under 
Regulation  E  to  $5,000,000.  In  supporting 
their  recommendation  for  a  $5,000,000 
ceiling  under  Regulation  E,  two 
commentators  stated  that  the  capital 
needs  of  SBICs  and  BDCs  are  generally 
greater  than  other  types  of  companies 
(which  may  use  Regulation  A  or  Form  S- 
18).  While  small  operating  companies 
are  generally  structured  in  one  line  of 
business,  SBICs  and  BDCs  use  their 
capitalization  to  invest  in  a  number  of 
portfolio  companies,  often  with  follow- 
up  investments  at  a  later  date.  The 
multiple  portfolio  investments,  together 
with  the  marketplace  level  for 
investment  dollars  committed  to  each 
transaction,  the  commentators  argued, 
requires  a  substantally  higher  aggregate 
offering  price  ceiling  under  Regulation  E 
than  under  Regulation  A,  and 
specifically  requires  $5,000,000  as  a 
realistic  minimum  ceiling  under 
Regulation  E.*The  Commission  believes 


'The  US  Small  Business  Adminisiralion  CSB-A") 
and  the  National  Association  of  Small  Busmess 
Investment  Companies  ("NASBIC"). 

'These  rule  amendments  are  promulgated 
pursuant  to  sections  3(b)  and  3|c)  of  the  Securities 
Act  lis  U.S.C  77c(bl,  (c)|  Section  3(b)  has  a 
statutory  limit  of  $5,000,000  for  offering  exemptions 
section  3(c)  (which  provides  8tatutor>  authority  for 
an  offering  exemption  for  SBICs)  has  no  slatutor> 
limit. 

'Form  S-18  (17  CFR  239.28]  is  a  simplified 
rejjistration  statement  form  under  the  Securities  Act 
that  is  designed  to  facilitate  the  entr>-  of  small 
businesses  into  the  public  capital  markets  St^ 
Securities  Act  Release  No  3J-6489  (September  23. 
1983)  |48  FR  45386  (October  5.  1983)).  Korm  S-18  is 
not  available  to  SBICs  and  BDCs. 

*  Whilt  Regulation  A  and  Regulation  E  are  both 
small  offcnngs  exemptions.  Regulation  E  as 
amended,  is  available  only  to  SBICs  and  BDCs.  and. 


that  a  $5,000,000  ceihng  under 
Regulation  E  reflects  an  offering  level 
that  would  facilitate  capital  formation 
by  SBICs  and  BDCs  consistent  with  the 
Congressional  intent  to  foster  this 
capital  formation  under  the  Small 
Business  Investment  Act  of  1958  and  the 
Small  Business  Investment  Incentive  Act 
of  1980,"  while  maintaining  a  level  of 
investor  protection  traditionally 
afforded  smaller  offerings. 

In  light  of  the  increase  of  the 
aggregate  offering  price  limit  under 
Regulation  E  to  $5,000,000,  the 
Commission  has  reviewed  the  items 
specifying  required  disclosures  under 
proposed  Schedules  A  and  B  of 
Regulation  E  pertaining  to  portfolio 
companies.  The  Commission  has 
decided  to  modify  slightly  Item  5  of 
Schedule  B  for  BDCs  and"  add  a 
corresponding  Item  5  of  Schedule  A  for 
SBICs  requiring  certam  information 
about  the  portfolio  companies  held  by 
the  issuer.  Disclosure  of  certain 
information  about  portfolio  companies 
presented  in  tabular  form  is  useful  and 
material  to  investors  particularly  since 
SBICs  and  BDCs  generally  will  invest  in 
a  relatively  small  number  of  companies 
with  only  limited  turnover  in  their 
portfolio.  The  addition  of  the  item  for 
SBICs  would  require  no  additional 
expense  or  time  to  prepare  because 
SBICs  are  required  to  include  this 
information  in  the  financial  reports  filed 
with  the  SBA,  The  modification  of  Item  5 
of  Schedule  B  would  add  columns  to 
reflect  the  value  as  of  the  balance  sheet 
date  of  the  BDCs  investment  in  each 
portfolio  company  and  the  percentage  of 
the  total  value  of  the  BDCs  portfolio  of 
each  portfolio  company.  This 
information  would  also  be  included  in 
Item  5  of  Schedule  A  for  SBICs.  The 
Commission  has  decided  not  to  adopt  a 
5%  threshold  test  for  disclosure  of 
portfolio  companies  as  recommended  by 
one  commentator.  Investments  not 
meeting  the  proposed  threshold  are 
potentially  significant  in  the  aggregate, 
and  the  additional  burden  on  issuers  is 
extremely  minimal. 

Finally,  as  noted  above,  two 
commentators  suggested  that  the 
Commission  consider  adoption  of  a 
short  form  registration  statement  for  the 
initial  public  offerings  of  SBICs  and 
BDCs  similar  in  concept  to  Form  S-18. 


88  such,  IS  directed  to  the  distinctive  characteristics 
and  regulatory  aspects  under  the  1940  Act  of  these 
kinds  of  investment  companies.  They  do  not.  of 
course,  effect  the  discloaure  requirements  or 
offering  ceiling  provided  under  Regulation  A  for 
operating  companie*. 

"Section  102  of  the  Small  Busmess  Investment 
Act  (15  use  eCTl  (1958):  H.R  Rep  No  1341.  96th 
Cong_  2d  Sess  20-21  (19B0)  Sm?  o/»o  S.  Ren  No 
958  96ih  Cong..  2d  Seas  4  (19eo>. 


The  coininentatora'  suggestion  for  a 
short  form  registration  statement  could 

be  achieved  by  developing  a  simplified 
prospectus  within  a  form  that  would 
integrate  registration  and  disclosure 
requirements  under  the  Securities  Act 
and  the  1940  Act  for  SBICs  and  BIXls.*' 
Since  the  Commission  did  not  propose  a 
single  registration  form  that  would 
satisfy  the  registration  requirement  erf 
both  the  Securities  Act  and  the  1940  Act 
it  is  not  feasible  at  this  time  to  adopt  an 
integrated  registration  form  for  the 
initial  public  offerings  of  SBICs. "The 
Commission  believes,  however,  that  this 
is  a  good  suggestion  and  plans  to 
develop  either  a  simplified  registration 
statement  and  prospectus  for  SBICs  and 
BDCs  that  would  satisfy  Securities  Act 
and  1940  Act  requirements,  or  a  short 
form  that  could  be  used  in  conjunction 
with  Regulation  E  to  satisfy  1940  Act 
registration  requirements  for  SBICs. 

List  of  Subjects 

17  CFR  Part  230 

Advertising.  Confidential  business 
information.  Investment  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  AmendinenU 

The  Commission  is  publishing 
amendments  to  Part  230  and  Part  239  of 
Chapter  II,  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


"  If  a  BDC  is  making  its  initial  public  offering  as  a 
SecuritiM  Act  resUtrattoiL  H  may  neater  its 
securities  under  the  Secunties  Exchange  Act  of  1934 
("Exchange  Act")  [15  U.S.C  78«  et  leq.]  on  Form  8- 
A.  which  is  baaically  a  wraf^-around  form. 

"Two  of  the  coDunentaton  remarked  od  the  uac 
of  Regulation  E  for  the  initial  public  ofienngs  of 
SBICr  and  BDCs.  The  offering  exemption  under 
Regulation  E  would  be  availaMc  for  the  initial 
public  offerings  of  SBICs  and  BDCa  ao  tang  as  tbeae 
companies  complied  with  their  other  registration 
requirBtnentt  with  tha  Cnmmlaaion  ondtr  tin  1M0 
Act  and  the  Exchange  Act  respectively  SBICs 
register  under  the  1040  Act  on  Fom  N-S.  an 
integrated  form  enabling  SBICs  also  to  register  their 
securities  under  the  Seouritiet  Act  if  they  to  deaire. 
Becauaa  of  tlie  need  to  regisler  an  SBIC  asKlar  Ike 
1940  Act  on  Form  N-S.  as  a  practical  mallet,  an 
SBIC  would  probably  not  use  Regulation  E  for  ita 
initial  public  offering.  BDCs  may  register  their 
securities  under  aeotion  12  of  the  Exchange  Act  on 
Form  8-A  (if  the  company  is  already  filing  reports 
pursuant  to  section  13  or  15(d|  of  the  Exchanfe  Act) 
or  on  Form  10.  If  a  BDC  is  making  an  initial  iniblic 
offering  as  a  Securities  Act  registration,  it  may 
regisler  its  aacuriliea  under  the  Exchange  Act  on 
Form  S-A.  If  a  BOC  if  making  its  initial  pobltc 
offering  under  the  Regulation  E  offerii^  exemption 
and  has  not  registered  other  aecuritie*  under  the 
Exchange  Act  It  may  register  Its  securities  under 
the  Exchange  Act  on  forr  10 
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PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  Paragraph  (a)  of  §  230.602  is  revised 
to  read  as  follows: 

§230.602    Securities  exempted. 

(a)  Except  as  hereinafter  provided  in 
this  rule,  securities  issued  by  any  small 
business  investment  company  which  is 
registered  under  the  Investment 
Company  Act  of  1940,  or  any  closed-end 
investment  company  that  has  elected  to 
be  regulated  as  a  business  development 
company  under  the  Investment 
Company  Act  of  1940  or  has  notified  the 
Commission  that  it  intends  to  elect  to  be 
regulated  as  a  business  development 
company  pursuant  to  section  54  of  the 
Investment  Company  Act  of  1940,  will 
be  exempt  from  registration  under  the 
Securities  Act  of  1933,  subject  to  the 
terms  and  conditions  of  §§  230.601  to 
230.610a.  As  used  in  this  paragraph,  the 
term  "small  business  investment 
company"  means  any  company  which  is 
licensed  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958  or  which  has 
received  the  preliminary  approval  of  the 
Small  Business  Administration  and  has 
been  notified  by  the  Administration  that 
it  may  submit  a  license  application.  As 
used  in  this  paragraph,  the  term 
"business  development  company" 
means  any  closed-end  investment 
company  which  meets  the  definitional 
requirements  of  section  2(a)(48)  (A)  and 
(B)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-2(a)(48)l. 

•  •  *  •  • 

2.  Introductory  text  to  paragraph  (a)  of 
§  230.603  is  revised  to  read  as  follows: 

§  230.603    Amount  of  securities  exempted. 

(a)  The  aggregate  offering" price  of  all 
of  the  following  securities  of  the  issuer 
shall  not  exceed  $5,000,000: 
•         •         •         >         . 

3.  Paragraphs  (a)  and  (c)  of  §  230.604 
are  revised  as  follows: 

§  230.604    Filing  of  notification  on  Form 
1-E. 

(a)  At  least  10  days  (Saturdays, 
Sundays  and  holidays  excluded)  prior  to 
the  date  on  which  the  initial  offering  or 
sale  of  any  securities  is  to  be  made 
under  §§230.601  to  230.610a.  there  shall 
be  filed  with  the  Commission  four 
copies  of  a  notification  on  Form  1-E. 
The  Commission  may,  however,  in  its 
discretion,  authorize  the  commencement 
of  the  offering  or  sale  prior  to  the 
expiration  of  such  10-day  period  upon  a 
written  request  for  such  authorization. 
At  the  time  of  filing  the  notification,  the 
applicant  shall  pay  to  the  Commission  a 


fee  of  Si 00,  no  part  of  which  shall  be 

refunded. 

•         •         •         •         . 

(c)  Any  amendment  to  the  notification 
shall  be  signed  in  the  same  manner  as 
the  original  notification.  Four  copies  of 
such  amendment  shall  be  filed  with  the 
Commission  at  least  10  days  prior  to  any 
offering  or  sale  of  the  securities 
subsequent  to  the  filing  of  such 
amendment,  or  such  shorter  period  as 
the  Commissior.  in  its  discretion,  may 
authorize  upon  a  written  request  for 
such  authorization. 
*****  .. 

4.  Introductory  text  to  paragraph  (a) 
and  paragraph  (a)(1)  are  revised  and 
paragraph  [f]  is  added  to  §  230.605  as 
follows: 

§  230.605     Filing  and  use  of  the  offering 
circular. 

(a)  Except  as  provided  in  paragraphs 
(b)  or  (f)  of  this  rule  and  in  §  230.606: 

(1)  No  written  offer  of  securities  of 
any  issuer  shall  be  made  under 
§§  230.601  to  230.610a  unless  an  offering 
circular  containing  the  information 
specified  in  Schedule  A  or  Schedule  B, 
as  appropriate,  is  concurrently  given  or 
has  previously  been  given  to  the  person 
to  whom  the  offer  is  made,  or  has  been 
sent  to  such  person  under  such 
circumstances  that  it  would  normally 
have  been  received  by  him  at  or  prior  to 
the  time  of  such  written  offer;  and 
*****  • 

|f)  An  offering  circular  filed  pursuant 
to  paragraph  (e)  may  be  distributed 
prior  to  the  expiration  of  the  10-day 
waiting  periods  for  offerings  provided 
for  in  §  230.604  (a)  and  (c)  and 
paragraph  (e)  of  this  section  and  such 
distribution  may  be  accompanied  or 
followed  by  oral  offers  related  thereto, 
provided  the  conditions  in  paragraphs 
(f)(1)  through  (f)(4)  are  met.  For  the 
purposes  of  this  section,  any  offering 
circular  distributed  prior  to  the 
expiration  of  the  ten  day  waiting  period 
is  called  a  Preliminary  Offering  Circular. 
Such  Preliminary  Offering  Circular  may 
be  used  to  meet  the  requirements  of 
paragraph  (a)(2)  of  §  230.605,  provided 
that  if  a  Preliminary  Offering  Circular  is 
inaccurate  or  inadequate  in  any  material 
respect,  a  revised  Preliminary  Offering 
Circular  or  an  offering  circular  of  the 
type  referred  to  in  paragraph  (0(4)  shall 
be  furnished  to  ell  persons  to  whom  the 
securities  are  to  be  sold  at  least  48  hours 
prior  to  the  mailing  of  any  confirmation 
of  sale  to  such  persons,  or  shall  be  sent 
to  such  persons  under  such 
circumstances  that  it  would  normally  be 
received  by  them  48  hours  prior  to  their 
receipt  of  confirmation  of  the  sale. 


(1)  Such  Preliminary  Offering  Circular 
contains  substantially  the  information 
required  by  this  section  to  be  included 
in  an  offering  circular,  or  contains 
substantially  that  information  except  for 
the  omission  of  information  with  respect 
to  the  offering  price,  underwriting 
discounts  or  commissions,  discounts  or 
commissions  to  dealers,  amount  of 
proceeds,  conversion  rates,  call  prices, 
or  other  matters  dependent  upon  the 
offering  price. 

(2)  The  outside  front  cover  page  of  the 
Preliminary  Offering  Circular  shall  bear 
the  caption  "Preliminary  Offering 
Circular,"  the  date  of  its  issuance,  and 
the  following  statement  which  shall  run 
along  the  left  hand  margin  of  the  page 
and  printed  perpendicular  to  the  text,  in 
boldface  type  at  least  as  large  as  that 
used  generally  in  the  body  of  such 
offering  circular: 

A  notification  pursuant  to  Regulation  E 
relating  to  these  securities  has  been  filed 
with  the  Securities  and  Exchange 
Commission.  Information  contained  in  this 
Preliminary  Offering  Circular  is  subject  to 
completion  or  amendment.  These  securities 
may  not  be  sold  nor  may  offers  to  buy  be 
accepted  prior  to  the  time  an  offering  circular 
which  is  not  designated  as  a  Preliminary 
Offering  Circular  is  delivered.  This 
Preliminary  Offering  Circular  shall  not 
constitute  an  offer  to  sell  or  the  solicitation  of 
an  offer  to  buy  nor  shall  there  be  any  sales  of 
these  securities  in  any  state  in  which  such 
offer,  solicitation  or  sale  would  be  unlawful 
prior  to  registration  or  qualification  under  the 
securities  laws  of  any  such  state. 

(3)  The  Preliminary  Offering  Circular 
relates  to  a  proposed  public  offering  of 
securities  that  is  to  be  sold  by  or  through 
one  or  more  underwriters  whici;  are 
broker-dealers  registered  under  Section 
15  of  the  Securities  Exchange  Act  of 
1934,  each  of  which  has  furnished  a 
signed  Consent  and  Certification  in  the 
form  prescribed  as  a  condition  to  the  use 
of  such  offering  circular; 

(4)  An  offering  circular  contains  all  of 
the  information  specified  in  Schedule  A 
or  Schedule  B  (17  CFR  230.610a)  and 
which  is  not  designated  as  a  Preliminary 
Offering  Circular  is  furnished  with  or 
prior  to  delivery  of  the  confirmation  of 
sale  to  any  person  who  has  been 
furnished  with  a  Preliminary  Offering 
Circular  pursuant  to  this  paragraph. 

5.  The  section  heading  the 
introductory  paragraph  and  paragraph 
(a)  of  §230.606  are  revised  to  read  as 
follows: 


§  230.606 
S  100,000. 


Offering  not  in  excess  of 


No  offering  circular  need  be  filed  or 
used  in  connection  with  an  offering  of 
securities  under  §§  230.601  to  230.810a  if 
the  aggregate  offering  price  of  all 
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securites  of  the  issuer  offered  or  sold 
without  the  use  of  such  an  offering 
circular  does  not  exceed  $100,000 
computed  in  accordance  with  §  230.603. 
provided  the  following  conditions  are 
met: 

(a)  There  shall  be  filed  as  an  exhibit 
to  the  notification  four  copies  of  a 
statement  setting  forth  the  information 
(other  than  financial  statements) 
required  by  Schedule  A  or  Schedule  B  to 
be  set  forth  in  an  offering  circular. 
,  ♦         *         •         •         • 

6.  §  230.610a  is  revised  to  read  as 
follows: 

§  230.610a    Schedule  A:  Contents  of 
offering  circular  for  small  business 
investment  companies;  Scf>edule  B: 
Contents  of  offering  circular  for  business 
development  companies. 

Schedule  A— Contents  of  offering  circular 
for  small  business  investment  companies. 

General  Instructions 

1.  The  information  in  the  offering  circular 
should  be  organized  to  make  it  easier  to 
understand  the  organization  and  operation  of 
the  company.  The  required  information  need 
not  be  in  any  particular  order,  except  that 
Items  1  and  2  must  be  the  first  and  second 
items  in  the  offering  circular. 

2.  The  offering  circular,  including  the  cover 
page,  may  contain  more  information  than  is 
called  for  by  this  Schedule,  provided  that  it  is 
not  incomplete,  inaccurate,  or  misleading 
Also,  the  additional  information  should  not. 
by  its  nature,  quantity,  or  manner  of 
presentation,  obscure  or  impede 
understanding  of  required  information. 

Item  1.  Cover  Page 

The  cover  page  of  the  offering  circular  shall 
include  the  following  information: 

(a)  The  name  of  the  issuer. 

(b)  The  mailing  address  of  the  issuer's 
principal  executive  offices  including  the  zip 
code  and  the  issuer's  telephone  number; 

(c)  The  dale  of  the  offering  circular; 

(d)  A  list  of  the  type  and  amount  of 
securities  offered  (e.g..  if  the  securities 
offered  include  redemption  or  conversion 
features,  so  state); 

(e)  The  following  statement  in  capital 
letters  printed  in  boldface  roman  type  at  least 
as  large  as  ten-point  modern  type  and  at  least 
two  points  leaded: 

"THESE  SECURITIES  ARE  OFFERED 
PURSUANT  TO  AN  EXEMPTION  FROM 
REGISTRATION  WITH  THE  SECURITIES 
AND  EXCHANGE  COMMISSION; 
HOWEVER.  THE  COMMISSION  HAS  NOT 
MADE  AN  INDEPENDENT 
DETERMINATION  THAT  THE  SECURITIES 
BEING  OFFERED  ARE  EXEMPT  FROM 
REGISTRATION.  THE  SECURITIES  A.ND 
EXCHANGE  COMMISSION  DOES  NOT 
PASS  UPON  THE  MERITS  OF  OR  GIVT  ITS 
APPROVAL  TO  ANY  SECURITIES 
OFFERED  OR  THE  TERMS  OF  THE 
OFFERING.  NOR  DOES  IT  PASS  UPON  THE 
ACCURACY  OR  COMPLETENESS  OF  ANY 
OFFERING  CIRCULAR  OR  OTHER  SELLING 
UTERATURE." 


(f)  The  name  of  the  underwriter  or 
underwriters,  if  applicable; 

(g)  A  cross-reference  to  the  place  in  the 
offering  circular  discussing  the  material  risks 
involved  in  purchasing  the  securities,  printed 
in  bold-face  roman  type  at  least  as  high  as 
ten-point  modem  type  and  at  least  two  points 
leaded; 

(h)  The  approximate  date  when  the 
proposed  sale  to  the  public  will  begin;  and 

(i)  The  infomation  called  for  by  the 
following  table  shall  be  given,  in 
substantially  the  tabular  form  indicated,  on 
the  outside  front  cover  page  of  the  offering 
circular  as  to  all  securities  being  offered 
(estimate,  if  necessary): 


OHenng 
phce  to 
pubhc 

Undenrmtmg 
dscounts 

and 

oommia- 

sons 

Proceeds  lo 
issuer  or 

other 
persons 

Per  share  (X 
other  unil 
basis 

Total „ 

If  the  securities  are  to  be  offered  on  a  best 
efforts  basis,  the  cover  page  should  set  forth 
the  termination  date,  if  any.  of  the  offering, 
any  minimum  required  sale,  and  any 
arrangements  to  place  the  funds  received  in 
an  escrow,  trust,  or  similar  arrangement.  The 
following  tabular  presentation  of  the  total 
maximum  and  minimum  securities  to  be 
offered  should  be  combined  with  the  table 
required  above: 


0«ermg 
pnce  to 
putsltc 

and              issuer  or 
sions               PWSons 

Total  Mmirtxjm  ,,  . 

Total  Maximum 

" 

Instructions 

1.  Tlie  term  "commissions"  shall  include  all 
cash,  securities,  contracts,  or  anything  else  of 
value,  paid,  to  be  set  aside,  disposed  of,  or 
understandings  with  or  for  the  benefit  of  any 
other  persons  in  which  any  underwriter  is 
interested,  made  in  connection  with  the  sale 
of  such  security. 

2.  Only  commissions  paid  by  the  issuer  in 
cash  are  to  be  indicated  in  the  table. 
Commissions  paid  by  other  persons  or  any 
form  of  non-cash  compensation  shall  be 
briefly  identified  in  a  note  to  the  table  with  a 
cross-reference  to  a  more  complete 
description  elsewhere  in  the  offering  circular. 

3.  If  the  securities  are  not  to  be  offered  for 
cash,  state  the  basis  upon  which  the  offering 
is  to  be  made, 

4.  (a)  If  it  is  impracticable  to  state  the  price 
to  the  public,  briefly  state  the  method  by 
which  the  price  is  to  be  determined. 

(b)  Any  "finders  fees"  or  similar  payments 
must  be  disclosed  in  a  note  to  the  table  with 
a  reference  to  a  more  complete  disciission  in 
the  offering  circular, 

(c)  The  amount  of  the  expenses  of  the 
offering  borne  by  the  issuer,  including 
underwriting  expenses  to  be  borne  by  the 
issuer,  should  be  disclosed  in  a  note  to  the 
table. 


5  If  any  of  the  securities  are  to  be  offered 
for  the  account  of  any  security  holder,  stale 
the  identity  of  each  selling  security  holder, 
the  amount  owned  by  him.  the  amount 
offered  for  his  account  and  the  amount  to  be 
owned  after  the  offering. 

Item  2.  General  Description  of  Issuer 

(a)  Concisely  discuss  the  organization  and 
operation  or  proposed  operation  of  the  issuer. 
Include  the  following: 

(i)  Basic  identifying  information,  including: 

(A)  The  date  and  form  of  organization  of 
the  issuer  and  the  name  of  the  state  under 
whose  laws  it  is  organized: 

(B)  A  brief  description  of  the  nature  of  a 
sm.all  business  investment  company:  and 

(C)  The  classification  and  subclassification 
of  the  issuer  as  specified  in  sections  4  and  5 
of  the  Investment  Company  Act  of  1940. 

(ii)  A  concise  description  of  the  investment 
objectives  and  policies  of  the  issuer, 
including: 

(A)  If  those  objectives  may  be  changed 
without  a  vote  of  the  holders  of  the  majority 
of  the  voting  securities,  a  brief  statement  to 
that  effect;  and 

(B)  A  brief  discussion  of  how  the  issuer 
proposes  to  achieve  its  objectives,  including: 

(1)  The  types  of  securities  (for  example, 
bonds,  convertible  debentures,  preferred 
stocks,  common  stocks]  in  which  it  may 
invest,  and  the  proportion  of  the  assets  which 
may  be  invested  in  each  such  type  of 
security; 

(2)  If  the  issuer  proposes  to  have  a  policy  of 
concentrating  in  a  particular  industry  or 
group  of  industries,  identification  of  such 
industry  or  industries.  (Concentration,  for 
purposes  of  this  item,  is  deemed  to  be  25%  or 
more  of  the  value  of  the  issuer's  total  assets 
invested  or  proposed  to  be  invested  in  a 
particular  industry  or  group  of  industries). 

(C)  A  concise  description  of  any  other 
policies  of  the  issuer  that  may  not  be  changed 
without  the  vote  of  the  majority  of  the 
outstanding  voting  securities,  including  those 
pohcies  which  the  issuer  deems  to  be 
fundamental  within  the  meaning  of  Section 
8(b)  of  the  Investment  Company  Act  of  1940. 

(D)  A  concise  description  of  those 
significant  investment  policies  or  techniques 
(such  as  investing  for  control  or  management 
or  investing  in  other  investment  companies] 
that  are  not  described  pursuant  to 
subparagraphs  (B)  or  (C)  above  that  issuer 
employs  or  has  the  current  intention  of 
employing  in  the  foreseeable  future. 

Note. — If  the  effect  of  a  policy  is  to  prohibit 
a  particular  practice,  or.  if  the  policy  permits 
a  particular  practice  but  the  issuer  has  not 
employed  that  practice  within  the  past  year 
and  has  no  current  intention  of  doing  so  in 
the  foreseeable  future,  do  not  include 
disclosure  as  to  that  policy. 

(b)  Discuss  briefly  the  principal  risk  factors 
associated  with  investment  in  the  issuer, 
including  factors  peculiar  to  the  issuer  as 
well  as  those  generally  attendant  to 
investment  in  a  small  business  investment 
company  with  investment  policies  and 
objectives  similar  to  the  issuer. 
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Item  3.  Plan  of  Distribution 

(a)  If  the  securities  are  to  be  offered 
through  underwriters,  give  the  names  of  the 
principal  underwriters,  and  state  the  amounts 
underwritten  by  each.  Identify  each 
underwriter  having  a  material  relationship  to 
the  issuer  and  state  the  nature  of  the 
relationship.  State  briefly  the  nature  of  the 
underwriters'  obligation  to  take  the 
securities. 

(b)  State  briefly  the  discounts  and 
commissions  to  be  allowed  or  paid  to  dealers, 
including  aU  cash,  securities,  contracts  or 
other  consideration  to  be  received  by  any 
dealer  in  connection  with  the  tale  of  the 
securities. 

(c)  If  "finder's  fees"  are  to  be  paid,  identify 
the  "finder,"  the  nature  of  the  services 
rendered  and  the  nature  of  any  relationship 
between  the  "Tinder"  and  the  issuer,  its 
officers,  directors,  promoters,  principal 
stockholders  and  underwriters  (including  any 
affiliates  thereof)  If  a  "finder"  is  not 
registered  with  the  Commission  as  a  broker 
or  dealer,  disclose  that  fact. 

(d)  Outline  briefly  the  plan  of  distribution 
of  any  securities  being  issued  which  are  to  be 
offered  through  the  selling  efforts  of  brokers 
or  dealers  or  otherwise  than  through 
underwriters. 

(e)(1)  Describe  any  arrangements  for  the 
return  of  funds  to  subscribers  if  all  of  the 
securities  to  be  offered  are  not  sold;  if  there 
are  no  such  arrangements,  so  state. 

(2)  If  there  will  be  material  delay  in  the 
payment  of  the  proceeds  of  the  offering  by 
the  underwriter  to  the  issuer,  the  nature  of 
the  delay  and  the  effects  on  the  issuer  should 
be  briefly  descrilied. 

Item  4.  Management  and  Certain  Security 
Holders  of  the  Issuer 

(a)  Give  the  full  names  and  complete 
addresses  of  all  directors,  officers,  members 
of  any  advisory  board  of  the  issuer  and  any 
person  who  owns  more  than  5  percent  of  any 
class  of  securities  of  the  issuer  (other  than 
the  Small  Business  Administration  if  the 
issuer  is  a  small  business  investment 
company  as  defined  in  {  230.602(a)  of  this 
chapter). 

(b)  Identify  each  person  who  as  of  a 
specified  date  no  more  than  30  days  prior  to 
the  date  of  filing  of  this  registration 
statement,  controls  the  issuer  as  specified  in 
section  2(a)(9)  of  the  Investment  Company 
Act  of  1940. 

(c)  Give  the  business  experience  over  the 
last  five  years  of  any  person  named  in  (a) 
above  who  is  or  is  expected  to  be 
significantly  involved  in  the  investment 
decisions  of  the  issuer  or  in  providing 
advisory  services,  direction  or  control  of 
portfolio  companies  of  the  issuer. 

(d)  State  the  aggregate  annual 
remuneration  of  each  of  the  three  highest- 
paid  persons  who  are  officers  or  directors  of 
the  issuer  and  all  officers  and  directors  as  a 
group  during  the  issuer's  last  fiscal  year. 
State  the  number  of  persons  in  the  group 
referred  to  above  without  naming  them. 

(e)  Describe  all  direct  and  indirect  interests 
(by  security  holdings  or  otherwise)  of  each 
person  named  in  (a)  above  (i)  in  the  issuer 
and  (ii)  in  any  material  transactions  within 
the  past  two  years  or  in  any  material 


proposed  transaction  to  which  the  issuer  was 
or  is  to  be  a  party.  Include  the  cost  to  such 
persons  of  any  assets  or  services  for  which 
any  payment  by  or  for  the  account  of  the 
issuer  has  been  or  is  to  be  made. 

(f)  Provide,  if  applicable,  for  each 
investment  adviser  of  the  issuer  as  defined  in 
section  2(a)(20)  of  the  Investment  Company 
Act  of  194a 

(i)  The  name  and  address  of  the  investment 
adviser  and  a  brief  description  of  its 
experience  as  an  investment  adviser,  and,  if 
the  investment  adviser  is  controlled  by 
another  person,  the  name  of  that  person  and 
the  general  nature  of  its  business.  (If  the 
investment  adviser  is  subject  to  more  than 
one  level  of  control,  it  is  sufficient  to  give  the 
name  of  the  ultimate  control  person.) 

(ii)  A  brief  description  of  the  services 
provided  by  the  investment  adviser.  (If,  in 
addition  to  providing  investment  advice,  the 
investment  adviser  or  persons  employed  by 
or  associated  with  the  investment  adviser 
are.  subject  to  the  authority  of  the  board  of 
directors,  responsible  for  overall  management 
of  issuers  business  affairs,  it  is  sufficient  to 
state  that  fact  in  lieu  of  listing  all  services 
provided.) 

(iii)  A  brief  description  of  the  investment 
adviser's  compensation.  (If  the  issuer  has 
been  in  operation  for  a  full  fiscal  year, 
provide  the  compensation  paid  to  the  adviser 
for  the  most  recent  fiscal  year  as  a 
percentage  of  average  net  assets.  No  further 
information  is  required  in  response  to  this 
Item  if  the  adviser  is  paid  on  the  basis  of  a 
percentage  of  net  assets  and  if  the  issuer  has 
neither  changed  investment  advisers  nor 
changed  the  basis  on  which  the  adviser  was 
compensated  duririg  the  most  recent  fiscal 
year.  If  the  fee  is  paid  in  some  manner  other 
than  on  the  basis  of  average  net  assets, 
briefly  descnbe  the  basis  of  payment.  If  the 
registrant  has  not  been  in  operation  for  a  full 
fiscal  year,  state  generally  what  the 
investment  adviser's  fee  will  be  as  a 
percentage  of  average  net  assets,  including 
any  breakpoints,  but  it  is  not  necessary  to 
include  precise  details  as  to  how  the  fee  is 
computed  or  paid.) 

Item  5.  Portfolio  Companies 

Furnish  the  following  information,  in  the 
tabular  form  indicated,  with  respect  to  the 
portfolio  companies  of  the  issuer,  as  of  a 
specified  date  within  90  days  prior  to  the  date 
of  filing  the  notification  with  the  Commission 
pursuant  to  an  offering  of  securities  under 
Regulation  E. 
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Instructions 

1.  Provide  the  city  and  state  for  address  of 
portfolio  companies. 

2.  State  the  value  as  of  date  of  balance 
sheet  required  under  Item  7. 

Item  ft  Capital  Stock  and  Other  Securities 

(a)  Describe  concisely  the  nature  aiul  most 
significant  attributes  of  the  security  being 
offered,  including:  (i)  a  brief  discussion  of 
voting  rights:  (ii)  restrictions,  if  any,  on  the 
right  freely  to  retain  or  dispose  of  such 
security:  (iii)  conversion  rights,  if  applicable: 
and  (iv)  and  any  material  obligations  or 
potential  liability  associated  with  ownership 
of  such  security  (not  including  risks). 

(b)  If  the  rights  of  holders  of  such  security 
may  be  modified  otherwise  than  by  a  vote  of 
majority  or  more  of  the  shares  outstanding. 
voting  as  a  class,  so  state  and  explain  briefly. 

(c)  If  issuer  has  any  other  classes  of 
securities  outstanding  (other  than  bank 
borrowings  or  borrowings  that  are  not  senior 
securities  under  Section  18(g)  of  the 
Investment  Company  Act  of  1940  identify 
them  and  state  whether  they  have  any 
preference  over  the  security  being  offered. 

(d)  Describe  briefly  the  issuer's  policy  with 
respect  to  dividends  and  distributions, 
including  any  options  shareholders  may  have 
as  to  the  receipt  of  such  dividends  and 
distributions. 

(e)  Describe  briefly  the  tax  consequences 
to  investors  of  an  investment  in  the  securities 
being  offered.  Such  description  should  not 
include  detailed  discussions  of  applicable 
law.  If  the  issuer  intends  to  qualify  for 
treatment  under  Subchapter  M.  it  is 
sufficient,  in  the  absence  of  special 
circumstances,  to  state  briefly  that  in  that 
case:  (1)  the  issuer  will  distribute  all  of  its  net 
income  and  gains  to  shareholders  and  that 
such  distributions  are  taxable  income  or 
capital  gains;  (ii)  shareholders  may  be 
proportionately  liable  for  taxes  on  income 
and  gains  of  the  issuer  but  that  shareholders 
not  subject  to  tax  on  their  income  will  not  be 
required  to  pay  tax  on  amounts  distributed  to 
them;  and  that  (iii)  the  issuer  will  inform 
shareholders  of  the  amount  and  nature  of 
such  income  or  gains 

(f)  Where  there  is  a  material  disparity 
between  the  public  offering  price  and  the 
effective  cash  cost  to  officers,  directors, 
promoters  and  affiliated  persons  for  shares 
acquired  by  them  in  a  transaction  during  the 
past  three  years,  or  which  they  have  a  right  to 
acquire,  there  should  be  included  a 
comparison  of  the  public  contribution  under 
the  proposed  public  offering  and  the  effective 
cash  contribution  of  such  persons.  In  such 
cases,  and  in  other  instances  where  the 
extent  of  the  dilution  makes  it  appropriate, 
the  following  shall  be  given:  (1)  the  net 
tangible  book  value  per  share  before  and 
after  the  distribution;  (2)  the  amount  of  the 
increase  in  such  net  tangible  book  value  per 
share  attributable  to  the  cash  payment  made 
by  purchasers  of  the  shares  being  offered; 
and  (3)  the  amount  of  the  immediate  dilution 
from  the  public  offering  price  which  will  be 
absorbed  by  such  purchasers. 
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/lem  7.  Financial  Statements 

Furnish  appropriate  financial  stalements  of 
the  issuer  as  required  below.  Such  statements 
shall  be  prepared  in  accordance  wilh 
generally  accepted  accounting  principles  and 
practices.  The  statements  required  for  the 
issuer's  latest  fiscal  year  shall  be  certified  by 
an  independent  public  accountant  or  certified 
public  accountant  in  accordance  with 
Regulation  S-X  if  the  issuer  has  filed  or  is 
required  to  file  with  the  Commission  certified 
financial  statements  for  such  fiscal  year:  the 
statements  filed  for  the  period  or  periods 
preceding  such  latest  year  need  not  be 
certified. 

(a)  A  blance  sheet  as  of  a  date  within  90 
days  prior  to  the  date  of  filing  the  notification 
wilh  the  Commission. 

(b)  A  profit  and  loss  or  income  statement 
for  each  of  the  last  two  fiscal  years  and  for 
any  subsequent  period  up  to  the  date  of  the 
balance  sheet  furnished  pursuant  to  (a) 
above. 

Schedule  B:  Contents  of  offering  circular 
for  business  development  companies. 

General  Instructions.  Same  as  General 
Instructions  to  Schedule  A. 

Item  1.  Same  as  Item  1  of  Schedule  A. 

Item  2.  General  Description  of  Issuer 

(a)  Concisely  discuss  the  organization  and 

operation  or  proposed  operation  of  the  issuer. 

Include  the  following: 

(i)  Basic  identifying  information,  including: 

(A)  The  date  and  form  of  organization  of 
the  issuer  and  the  name  of  the  state  under  the 
laws  of  which  if  is  organized;  and 

(B)  A  brief  description  of  the  nature  of  a 
business  development  company. 

Note.— A  business  development  company 
having  a  wholly-owned  small  business 
investment  company  subsidiary  should 
disclose  how  the  subsidiary  is  regulated,  e.g., 
as  an  investment  company  registered  under 
the  Investment  Company  Act  of  1940,  and 
what  percentage  of  the  parent  company's 
assets  are.  or  are  expected  to  be.  invested  in 
the  subsidiary.  The  business  development 
company  should  also  describe  the  small 
business  injestment  company's  operations, 
including  any  material  difference  in 
investment  policies  between  the  business 
development  company  and  its  small  business 
investment  company  subsidiary. 

(n)  A  concise  description  of  the  investment 
objectives  and  policies  of  the  issuer, 
including: 

(A)  If  those  objectives  may  be  changed 
without  a  vote  of  the  holders  of  the  majority 
of  the  voting  securities,  a  brief  statement  to 
that  effect:  and 

(B)  A  brief  discussion  of  how  the  issuer 
proposes  to  achieve  such  objectives, 
including: 

(l)The  types  of  securities  (for  example, 
bonds,  convertible  debentures,  preferred 
stocks,  comm.on  stock)  in  which  it  may 
invest,  indicating  the  proportion  of  the  assets 
which  may  be  invested  in  each  such  type  of 
security: 

(2)  The  issuer  proposes  to  have  a  policy  of 
concentrating  in  a  particular  industry  or 
group  of  industries,  identification  of  "such 
industry  or  industries.  (Concentration,  for 
purposes  of  this  item,  is  deemed  to  be  25%  or 
more  of  the  value  of  the  issuer's  total  assets 


invested  or  proposed  to  be  invested  in  a 
particular  industry  or  group  of  industries). 

(3)  In  companies  for  the  purpose  of 
exercising  control  or  management: 

(4)  The  policy  with  respect  to  any  assets 
that  are  not  required  to  be  invested  in  eligible 
portfolio  companies  or  other  companies 
qualifying  under  section  55  of  the  Investment 
Company  Act  of  1940: 

(5)  The  policy  with  respect  to  rendering 
significant  managerial  assistance  to  eligible 
portfolio  companies  or  other  companies 
qualifying  under  section  55  of  the  Investment 
Company  Act  of  1940, 

(6)  The  policy  with  respect  to  investing  as 
part  of  a  group. 

(C)  Identification  of  any  other  policies  of 
the  issuer  that  may  not  be  changed  without 
the  vote  of  the  majority  of  the  outstanding 
voting  securities,  including  the  policy  not  to 
withdraw  its  election  as  a  business 
development  company  without  approval  by 
the  majority  of  the  outstanding  voting 
securities. 

(D)  A  concise  description  of  those 
significant  investment  policies  or  techniques 
(such  as  investing  for  control  or  management) 
that  are  not  described  pursuant  to 
subparagraphs  (B)  or  (C)  above  that  the 
issuer  employs  or  has  the  current  intention  of 
employing  in  the  forseeable  future. 

(b)  Discuss  briefly  the  principal  risk  factors 
associated  with  investment  m  the  issuer, 
including  factors  peculiar  to  the  issuer  as 
well  as  those  generally  attendant  to 
investment  in  a  business  development 
company  with  investment  policies  and 
objectives  similar  to  the  issuer. 

Item  3.  Same  as  Item  3  of  Schedule  A. 

Item  4.  Same  as  Item  4  of  Schedule  A. 

Item  5.  Same  as  Hem  5  of  Schedule  A. 

Item  6.  Same  as  Item  6  of  Schedule  A. 

Item  7.  Same  as  Item  7  of  Schedule  A. 

7,  Paragraph  (b)(2)  of  §  230.252  of 
Regulation  A  is  revised  to  read  as 
follows: 

§  230.252    Securities  exempted. 

•  *  •  •  . 

(b)  *  •  ♦ 

(2)  Securities  of  any  investment 
company  registered  or  required  to  be 
registered  under  the  Investment 
Company  Act  of  1940,  or  any  company 
which  has  elected  to  be  regulated  as  a 
business  development  company  under 
the  Investment  Company  Act  of  1940  or 
has  notified  the  Commission  that  it 
intends  to  elect  to  be  regulated  as  a 
business  development  company 
pursuant  to  section  54  of  the  Investment 
Company  Act  of  1940. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

8.  Section  239.200  is  revised  and 
paragraph  [e)(3)  is  added  and  paragraph 
(f]  is  revised  of  Item  9  of  Form  1-E 
described  in  §  239  200  as  follows: 


§  239.200    Form  1-E,  notification  under 
Regulation  E. 

This  form  shall  be  used  for 
notification  pursuant  to  Rule  604 
(§  230.604  of  this  chapter)  of  Reguli*tion 
E  (§§  230.601-230.610a  of  this  chapter) 
by  a  small  business  investment 
comipany  or  business  development 
company  described  in  Rule  602 
(§  230.602  of  this  chapter) 

Form  1-E — Notification  L'nder  Regulation  E 
•  •  •  .  . 

Item  9  Exhibits 

•  •  .  . 

(e)  •   •   • 

(3)  If  a  Preliminary  Offering  Circular  will    - 
be  distributed  as  permitted  by  Rule  605(0,  the 
Consent  and  Certification  by  Underwriter 
shall  include  the  following  additional 
paragraph; 

The  undersigned  hereby  undertakes,  in 
connection  with  any  distribution  of  the 
Preliminary  Offering  Circular  as  permitted  by 
Rule  605(r),  (a)  to  keep  an  accurate  and 
complete  record  of  the  name  and  address  of 
each  person  furnished  such  Preliminary 
Offering  Circular  and  (b)  if  such  Preliminary 
Offering  Circular  is  inaccurate  or  inadequate 
in  any  material  respect,  to  furnish  a  revised 
Preliminary  Offering  Circular  or  an  offenng 
circular  of  the  type  referred  to  in  Rule 
605(f)(4)  to  all  persons  to  which  the  securities 
are  to  be  sold  at  least  48  hours  prior  to  the 
mailing  of  any  confirmation  of  sale  to  such 
persons  under  circumstances  that  it  would 
normalK  be  received  by  them  48  hours  prior 
to  their  receipt  of  confirmation  of  the  sale. 

(f)  If  the  issuer  is  a  small  business 
investment  company  as  defined  m 

§  230.602(a)  of  this  chapter  and  has  not  yet 
obtained  a  license  from  the  Small  Business 
Administration,  copies  of  any  contract  or 
arrangement  made  to  assure  that  the  funds 
paid  in  by  investo.'-s  for  the  securities  to  be 
offered  will  be  returned  to  them  m  the  e\pn! 
such  license  is  not  obtained. 


Availability  of  Final  Regulatory 
Flexibility  Analysis 

In  accordance  with  5  L"  S.C.  004,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  with 
regard  to  amendments  to  Regulation  E 
and  Regulation  A  under  the  Securities 
Act.  A  summary  of  the  corresponding 
Initial  Regulatory  Flexibility  Analysis 
was  included  in  the  release  proposing 
those  amendments  to  Regulation  E  ar.d 
Regulation  A  at  49  FR  18532  (May  1. 
1984).  Anyone  who  wishes  to  obtain 
copies  of  the  Final  Regulatory  Flexibility 
Analysis  of  the  am.endments  to 
Regulation  E  and  Regulation  A  should 
contact  Stephen  C.  Beach,  Esq.,  (202) 
272-3040,  Office  of  Disclosure  Legal 
Services,  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549. 
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Statutory  Authority 

The  Commission  is  proposing  these 
amendments  to  Regulation  E  and 
Regulation  A  under  the  Securities  Act  of 
1933  ihirsuant  to  sections  3(b)  and  3(c)  of 
the  Securities  Act  of  1933  (15  U.S.C. 
77c(b).  (c)l  and  section  38  of  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-37]. 

By  the  Commission. 
Dated:  August  30.  1984. 
Shirley  E.  Mollis, 

Acting  Secretary: 

|FR  Doc  84-23615  Filed  »-6-«4  8  45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  3,  375,  381,  385,  and  389 

[Docket  No.  RM82-35-000;  Oder  No.  395) 

Fees  ApplicalJle  to  General  Activities 

Issued  Augusi  31,  1964. 
agency:  Federal  Energy  Regulatory 
Commission.  DOE. 
action:  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  establish 
fees  for  certain  general  activities  of  the 
Commission,  including  petitions  for 
declaratory  orders,  requests  for 
interpretation  from  the  Office  of  the 
Chief  Accountant,  review  of  Department 
of  Energy  denials  (DOE)  of  adjustments, 
review  of  DOE  remedial  orders,  and 
search  time  for  Freedom  of  Information 
Act  requests.  This  is  the  third  of  a  series 
of  rules  to  be  issued  on  fees.  These  fees 
are  authorized  by  the  Independent 
Offices  Appropriation  Act,  which 
provides  for  the  collection  of  fees  to 
make  agencies  self-sustaining  to  the 
extent  possible. 

EFFECTIVE  DATE:  This  rule  is  effective 
Octobers,  1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  Hartsoe,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426,  (202)  357- 
8C33. 

SUPPLEMENTARY  INFORMATION: 

Belore  Commissioners.  Raymond  J. 
O'Connor,  Chairman;  Georgiana  Sheldon, 
A  G.  Sousa  and  Oliver  G.  Richdrd  III. 

I.  Introduction 

By  this  rule,  the  Federal  Energy 
Regulatory  Commission  amends  Part  381 
of  its  regulations  to  establish  fees  for  the 


general  activities  of  the  Commission.  In 
an  earlier  rulemaking,  the  Commission 
adopted  the  methodology  for 
establishing  fees  with  respect  to 
services  and  benefits  provided  by  the 
Commission  as  well  as  the  procedures 
for  billing,  collecting,  waiving,  and 
updating  fees. 'This  rule  primarily 
applies  this  methodology  to  establish 
the  following  fees: 

(1)  $4,900  for  a  petition  for  issuance  of 
a  declaratory  order  other  than  one 
solely  concerned  with  matters  arising 
under  Part  I  of  the  Federal  Power  Act; 

(2)  Si 00  for  a  request  for  interpretation 
from  the  Office  of  Chief  Accountant; 

(3)  $3,700  for  a  petition  for  review  of  a 
Department  of  Energy  (DOE)  denial  of 
adjustment  if  the  amount  in  controversy 
exceeds  $30,000;  $600  if  the  amount  in 
controversy  is  SlO.OOO  up  to  and 
including  $29,999;  and  $100  if  the  amount 
in  controversy  is  $0  up  to  and  including 
S9.999: 

(4)  $2,900  for  review  of  a  DOE 
remedial  order  if  the  amount  in 
controversy  exceeds  $,30,000:  S600  if  the 
amount  in  controversy  is  $10,000  up  to 
and  including  $29,999;  and  $100  if  the 
amount  in  controversy  is  $0  up  to  and 
including  $9,999;  and 

(5)  $5.60  per  quarter  hour  for 
professional  employees,  and  $2.40  per 
quarter  hour  for  clerical  employees  for 
search  time  performed  while  responding 
to  Freedom  of  Liformation  Act  requests. 

II.  Background 

The  Commission  is  authorized  under 
the  Independent  Offices  Appropriation 
Act  of  1952  (lOAA)  to  establish  fees  for 
services  and  benefits  it  provides.^ The 
principal  interpretation  of  the  lOAA  is 
Bureau  of  the  Budget  Circular  A-25,* 
which  states  that  a  fee  should  be 
assessed  for  each  measurable  unit  or 
amount  of  Government  service  or 
property  from  which  an  identifiable 
recipient  derives  a  special  benefit. 

In  accordance  with  the  lOAA  and 
authoritative  interpretations  of  that 
statute,*  the  Commission,  in  establishing 
any  fee.  must: 


'  Final  Rule.  Fees  Applicable  to  Producer  Matters 
under  the  Natural  Gas  Act.  49  FR  5074  (Feb.  la 
1984)  (Docket  No.  RW82-25-000).  See  also.  Final 
Rule,  Fees  Applicable  to  Natural  Gas  Pipeline  Rale 
Matters,  49  FR  5083  (Feb.  la  19tt4)  (Docket  No. 
R.M83-2-0OO). 

'Act  of  Aug.  31, 1S51,  Ch.  376,  Title  V.  section  501, 
65  Slat.  290,  as  codified.  31  U.S.C.  9701  (1982). 

'Bureau  of  the  Budget  Circular  A-25  (Sept.  23. 
1959).  This  interpretetion  has  been  cited  by  the 
United  Stales  Supreme  Court  as    the  proper 
construction  of  the  Act  "  FPC  v  New  England 
Power  Co..  415  US  345.  351  (1974). 

'See  National  Cab'e  Television  Association.  Inc. 
V  United  States.  415  US  336  (1974);  FPC  v  New 
Fjigland  Power  Co.,  415  US.  345  (1974):  .Mississippi 
Power  »  Light  Co.  v.  NRC.  601  F.2d  223  (5th  Cir. 
1979),  cert,  denied,  444  U.S.  1102  (1980):  National 


(a)  Identify  the  service  for  which  the 
fee  is  being  assessed; 

fbj  Explain  why  that  particular  service 
benefits  an  identifiable  recipient  more 
than  it  benefits  the  general  public; 

(c)  Base  the  fee  on  as  small  a  category 
of  service  as  practical; 

(d)  Demonstrate  what  direct  and 
indirect  costs  are  incurred  by  the 
Commission  in  rendering  the  service, 
and  show  that  those  costs  are  incurred 
in  connection  with  the  service  rendered 
to  the  beneficiary;  and 

(e)  Set  a  fair  and  equitable  fee  for  the 
service. 

For  the  reasons  detailed  below,  the 
Commission  believes  that  the  fees  set 
forth  in  this  final  rule  for  general 
activities  of  the  Commission  meet  these 
requirements, 

III.  Summary  and  Analysis  of  Comments 

This  nile  establishes  fees  for  four 
general  activities  of  the  Commission: 
reviewing  petitions  for  issuance  of 
declaratory  orders,  reviewing  requests 
for  interpretations  by  the  Office  of  Chief 
Accountant,  reviewing  DOE  denials  of 
adjustments,  and  reviewing  DOE 
remedial  orders. 

Under  Rule  207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.207  (1983),  a  person  may  file  a 
petition  for  issuance  of  a  declaratory 
order  to  terminate  a  controversy  or 
remove  uncertainty  concerning  matters 
under  the  Natural  Gas  Policy  Act  of 
1978;  the  Public  Utility  Regulatory 
Policies  Act  of  1978;  the  functions 
delegated  to  the  Commission  by  the 
Department  of  Energy  Organization  Act 
and  the  Secretary  of  Energy;  and  the 
Commission's  regulations.  For  these 
types  of  declaratory  orders  a  filing  fee  of 
$4,900  has  been  set.  However,  the 
Commission  has  excluded  declaratory 
orders  that  solely  concern  hydroelectric 
matters  under  Part  I  of  the  Federal 
Power  Act  (FPA)  because  these  costs 
are  included  in  calculating  annual 
charges  under  section  10(e)  of  the  FPA. 
16  U.S.C.  803(e)  (1982).  (See  SecUon 
III.F.3  below). 

A  person  can  also  request  an 
interpretation  by  the  Office  of  Chief 
Accountant  in  accordance  with  §  3.8  of 
the  Commission's  regulations,  18  CFR 
3.8  (1983).  An  interpretation  states  a 
staff  opinion  of  the  proper  application  of 
the  Commission's  reporting  and  record 
retention  requirements  and  Uniform 


Cable  Television  Association,  Inc  v  FCC  554  F.2d 
1094  (DC  Cir.  1976):  Electronic  Industries 
Association  v  FCC,  554  F  2d  1109  [D  C.  Cir.  1978); 
National  Association  of  Broadcasters  v.  FCC,  554 
F.2d  1118  (D  C.  Cir.  1976);  Capital  Cities 
Conimunica lions.  Inc.  v.  FCC  554  F.2d  1135  (D.C. 
Cir.  1976), 
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Systems  of  Accounts  in  light  of  the 
particular  facts  or  circumstances  raised 
by  the  applicant.  This  fee  is  $100. 

The  Commission  reviews  a 
Department  of  Energy  (DOE)  denial  of 
adjustment  under  Subpart  )  of  its 
regulations,  18  CFR  Part  385,  Subpart  | 
(1983).  Review  provides  appellants  with 
another  opportunity  to  seek  relief  from 
DOE  rules  and  orders.  Appellants 
initiate  review  and  must,  by  statute,  do 
so  before  seeking  judicial  review. 
Similarly,  the  Commission  reviews  DOE 
remedial  orders  under  Subpart  I  of  its 
regulations.  18  CFR  Part  385.  Subpart  I 
(1983).  Review  may  result  in  the 
Commission's  revocation  or 
modification  of  a  DOE  remedial  order. 
As  with  DOE  denials  of  adjustments, 
appellants  initiate  review  and  must  do 
so  before  seeking  judicial  review.  The 
fees  for  these  two  types  of  reviews 
range  from  $100  to  $3,700  depending  on 
the  amount  in  controversy. 

The  Commission  is  adopting  in  this 
rule  a  procedure  to  update  fees  for 
Freedom  of  Information  Act  (FOIA) 
requests.  This  rule  also  applies  that 
procedure  to  update  FOIA  fees  and 
establish  fees  of  $5.60  per  quarter  hour 
of  search  time  performed  by  a 
professional  employee  and  $2.40  per 
quarter  hour  for  search  time  performed 
by  a  clerical  employee.  The  fees  for 
duplication  will  remain  the  same. 

The  Commission  has  decided  not  to 
establish  a  fee  for  filing  a  petition  for 
rehearing  at  this  time.  In  those  cases 
where  an  applicant's  petition  for 
rehearing  seeks  a  private  benefit,  the 
Commission  believes  it  could  charge  a 
fee  for  reviewing  that  petition.  However, 
there  are  also  cases  where  a  petition  for 
rehearing  raises  matters  that,  on 
balance,  address  more  general  pubKc 
interest  issues.  In  those  cases,  the 
Commission  does  not  believe  it  would 
be  reasonable  to  impose  a  fee.  Because 
of  the  large  administrative  burden 
involved  in  trying  to  segregate  which 
rehearing  petitions  could  be  subject  to  a 
fee.  the  Commission  has  decided  not  to 
set  a  fee  for  a  petition  for  rehearing  at 
this  time. 

One  commenter  states  that  the 
Commission  should  not  charge  a  fee  for 
rulemakings.  The  Commission  is  not 
charging  a  fee  for  rulemakings  in  this 
rule.  The  Commission  is  also  not 
charging  a  fee  for  a  number  of  other 
actions  it  takes  relating  to  its 
jurisdictional  statutes,  Those  actions 
include  Commission  preliminary  and 
formal  enforcement  investigations. 
Commission  enforcement-related 
settlements  and  litigation,  news 
releases,  and  litigation  in  the  courts.  As 
for  these  activities,  the  Commission 
believes  that  these  actions  generally  do 


not  mamfest  the  necessary,  identifiable 
benefit  to  an  individual  entity.  As  for 
rulemakings,  while  the  Commission 
believes  that  these  actions  might 
warrant  fees,  the  Commission  has 
decided  not  to  establish  a  separate  fee 
category  for  these  items  at  this  time.' 

A.  Special  Benefits  to  Identifiable 
Recipients 

In  delineating  the  services  or  benefits 
for  which  agencies  are  permitted  to 
charge  under  the  terms  of  the  lOAA, 
Budget  Circular  A-25  states  that  a  fee 
may  be  charged  to  an  identifiable 
recipient  who  derives  a  special  benefit 
from  a  Ccnernment  service.*  In 
addition,  the  Circular  states  that  a 
"special  benefit"  has  accrued  if  the 
recipient  obtains  "more  immediate  or 
substantial  gains  or  values  *   *   *  than 
those  which  accrue  to  the  general 
public."' 

A  number  of  commenters  state  that  to 
be  classified  as  an  allowable  "fee" 
under  the  lOAA.  a  particular  charge 
must  be  incident  to  a  voluntary  act. 
Seeking  guidance  on  the  proper 
application  of  jurisdictional  statutes  or 
Commission  regulations,  they  say.  are 
not  voluntary  acts  but  are  required 
because  violations  of  Commission 
statutes  and  regulations  may  carry 
heavy  penaltites.  Likewise,  review  of 
DOE  actions,  they  say.  are  not  voluntary 
acts,  but  are  required  by  the  Department 
of  Energy  Organization  Act  before 
initiating  judicial  review.  This  type  of 
argument  has  previously  been  rejected 
in  National  Cable  Television 
Association.  Inc.  v  FCC.  554  F.2d  1094 
(D.C.  Cir.  1976):  Mississippi  Power  ^ 
Li};ht  Co.  v.  i\RC.  601  F.2d  223  (5th  Cir. 
1979).  cert,  denied.  444  U.S.  1102  (1980): 
and  Electronic  Industries  Association  v. 
FCC.  554  F.2d  1109  (DC.  Cir.  1976). 

In  response  to  the  argument  put  forth 
by  cable  television  operators  that  they 
receive  no  benefit  from  an  FCC  hcense 
because  the  cable  television  mdustry 
would  have  developed  better  without 
FCC  regulation,  the  D.C.  Circuit  in 
National  Cable  Television  said  "(aJU 
that  may  be  true,  but  these  distinctions 
have  not  relevance  here.  The  fact  is  that 
the  FCC  has  undertaken  to  regulate  this 
industry  and  has  so  far  been  sustained 
by  the  Supreme  Court  in  this  endeavor, 
with  the  result  that  a  certificate  of 
compliance  has  become  a  necessary  and 


therefore  valuable  license."*  The  Fifth 
Circuit  in  Mississippi  Power  (r  Li^hl 
similarly  held  that  since  a  license  from 
the  NRC  is  an  absolute  prerequisite  to 
operating  a  nudear  facility,  that  license 
is  a  benefit  not  shared  by  other 
members  of  society.*  In  addition,  the 
D.C.  circuit  held  in  Electronic  Industries 
Association  that  agencies  can  charge  for 
services  which  assist  a  person  in 
complying  with  his  statutory  duUes 
because  these  services  create  an 
independent  private  benefit.'"  Hence. 
the  Commission  believes  this  issue  has 
been  settled  by  the  courts  and  need  not 
be  the  subject  of  further  discussion  in 
tnis  rule. 

Many  commenters  argue  that  the 
proposed  rule  fails  to  explain  how 
requesters  of  these  services  receive  a 
greater  benefit  from  the  Commission's 
regulations  than  the  genera!  public 
They  claim  that  the  Commission's 
regulations  offer  no  greater  benefit  than 
the  authorization  to  cany  out  activities 
in  interstate  commerce  in  conformity 
with  a  regulator}'  scheme  which  benefits 
only  the  general  public.  Other 
commenters  raise  related  arguments: 
that  Commission  regulation  is  not  a 
benefit  but  a  detriment  to  those 
regulated;  that  the  courts  have  held  that 
the  Commission's  activities  are 
primarily  for  the  benefit  of  the  general 
public,  and  that  the  Commission  itself 
has  recognized  that  its  functions 
primarily  benefit  the  general  public. 

While  consumers  may  be  ultimate 
beneficiaries  from  Commission 
regulation,  that  is  not  determinative  of 
the  Commission's  right  to  charge  fees 
under  the  lOAA.  The  lOAA  provides  for 
the  collection  of  fees  for  each  service  or 
thing  of  value  provided  by  the  agency." 
Commission  review  of  DOE  actions  and 
interpretations  of  its  enabling  statutes 
and  regulations  are  the  types  of  services 
for  whick  the  lOAA  expressly 
authorizes  the  collection  of  fees.  Not 
only  is  the  statute  clear  on  its  face,  but 
the  D.C.  Circuit  has  held  that  a  fee 
otherwise  authorized  by  the  lOAA  is  not 
rendered  invalid  because  the  public  may 
also  enjoy  downstream  benefits  "In 


'The  Commission  «  considennj.  In  ottier 
rulemakings  fees  to  recover  the  costB  of  certain 
rulemai<ing|8  In  those  cases,  the  Commission 
believes  thai  there  are  special  benefits  provided  to 
irienlifiable  recipients. 

•  Budget  Circular  A-25.  al  1-2. 

'  .'d  at  2. 


'  554  F  2d  al  1101-02  (footnoles  omitied.  emphasis 

in  original] 

'  601  F  2d  at  229 

■'■  554F2dal  lUS. 

"31  L'SC  9"Tn  (1982; 

■=  Electronic  Industries  A»6ocii.Uur.  v    FCC.  554 
F  2d  1109. 1115  fD.C.  Cir  19761  In  that  case. 
petitioners  argued  that  fees  should  noi  be  assesMd 
for  tariff  filings  or  etjmpmeni  leslinj  and  approval 
The  court  answered  that  even  though  both  activities 
were  required  by  statute,  the  FCC  was  eniilled  to 
charge  for  services  which  assisted  a  person  in 
complying  with  his  sla tutor,  duties.  Such  »er\ice». 
the  court  said,  create  an  independent  private  benefit 
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addition,  the  fact  that  the  Federal  Power 
Commission  (FPC)  took  an  opposite 
approach  toward  fees  in  1965  does  not 
prevent  this  successor  Commission  from 
adopting  a  different  policy.  Not  until  the 
1970*8  did  the  courts  begin  reviewing  fee 
structures  of  various  agencies.  It  was 
after  those  cases  were  decided  that  the 
law  became  clear,  and  the  Commission 
now  believes  that  it  can  charge  the  fees 
established  by  this  rule. 

Commenters  also  assert  that  the 
imposition  of  a  substantial  fee  to  review 
DOE  remedial  orders  and  denials  of 
adjustments  are  barred  by  due  process 
considerations  because  the  fee  may 
have  a  chilling  effect  on  the  exercise  of 
the  right  to  judicial  review  due  to 
economic  hardship  or  indigency.  The 
Conmiission  disagrees  with  these 
assertions  because  we  believe  that  the 
reduced  fees  and  the  case-by-case 
waiver  procedures  will  prevent 
economic  hardships  and  adequately 
protect  the  rights  of  indigents. 

B.  Smallest  Practical  Unit 

In  designing  a  fee  schedule,  the 
Commission  has  established  fees  on  the 
smallest  unit  or  category  of  service  that 
is  practical.  In  remanding  fees 
established  by  the  FCC.  the  United 
States  Court  of  Appeals  for  the  D.C. 
Circuit  set  forth  the  most  authoritative 
interpretation  of  this  lOAA  requirement 
as  follows: 

IWje  interpret  the  statute  and  the  Supreme 
Court  decisions  to  require  reasonable 
particularization  of  (he  basis  for  the  fees, 
accomplished  by  an  allocation  of  costs  to  the 
smallest  unit  that  is  practical.  In  most  cases, 
we  expect  this  unit  will  be  classes  of  carriers 
or  applicants  or  grantees  or  services  which 
the  Commission  has  already  singled  out  for 
separate  treatment  in  its  1975  fee  schedule. 
Classification  is  always  a  difficult  problem, 
involving  as  it  does  the  drawing  of  lines;  but 
the  solution  is  not  to  group  dissimilar  entities 
together.  The  Commission  must  examine  its 
expenses  and  set  forth  the  maximum 
particularization  of  costs  which  it 
conveniently  can  make,  so  that  the 
correctness  of  its  actions  can  be  reviewed." 

Further.  Budget  Circulars  A-25  states 
that  "[cjosts  shall  be  determined  or 
estimated  from  the  best  available 
records  in  the  agency,  and  new  cost 
accounting  systems  will  not  be 
established  solely  for  this  purpose."" 


since  they  provide  a  means  for  the  carrier  to  obtain 
ili  revenue*  and  to  regulate  subscriber  use  of  its 
facilities.  The  court  concluded  that  although  the 
statute  was  enacted  in  order  to  protect  the  public 
against  excessive  or  unreasonably  discriminatory  or 
preferential  charges,  thai  result  is  only  an  incidental 
t>enefil  from  the  service  which  is  rendered  by  the 
agency.  ;  p..  providing  the  means  for  carriers  to 
comply  with  the  statute. 

"Electronic  Industries  Association  v.  FCC.  554 
F.2d  1109. 1116  (DC.  Cir.  1976). 

"  Budget  Circular  A-25,  at  3. 


Commenters  argue  that  fees  for 
declaratory  orders  should  be  determined 
based  on  subject  area  because  the  time 
spent  on  requests  in  one  area  of  the 
Commission's  jurisdiction  may  differ 
from  the  time  spent  on  another  area.  The 
Commission  understands  these 
concerns,  but  one  fee  for  declaratory 
orders  is  necessary  because  of 
administrative  limitations.  Specifically, 
the  Commission,  in  keeping  with  Budget 
Circular  A-25.  classifies  its  fees  by 
types  of  applications  or  proceedings  (i.e. 
declaratory  orders).  The  Commission 
has  calculated  its  fees  from  its 
Management  Information  System  (MIS). 
The  MIS  is  an  agency  system 
established  to  track  workload.  The  MIS 
tracks  time  by  work-months  based  on 
types  of  applications  or  proceedings. 
The  Commission  is  establishing  one  fee 
for  an  entire  application  or  proceeding 
because  that  application  or  proceeding 
is  the  smallest  unit  practical  for  which 
the  Commission  can  develop  fees.'* 

C.  Basis  of  Cost  Recovery 

1.  Direct  and  Indirect  Costs  Included 

The  Commission's  fee  schedule  is 
designed  to  account  for  all  types  of 
recoverable  costs  associated  with  the 
processing  of  the  specified  applications 
and  filings  under  the  Commission's 
jurisdictional  statutes.  The  costs 
attributable  to  a  particular  Commission 
service  are  not  merely  the  salaries  of  the 
employees  who  review  the  applications 
or  filings.  The  attributable  costs  include 
these  direct  salary  costs  as  well  as  the 
substantial  amount  of  indirect  costs 
which  the  Commission  expends  in  its 
reviews.  As  the  Fifth  Circuit  has  stated, 
employees 

*  must  be  supplied  [with]  working 
space,  heating,  lighting,  telephone  service  and 
secretarial  support.  Arrangements  must  be 
made  so  that  *  *   *  [they  are]  hired,  paid  on  a 
regular  basis  and  provided  specialized 
training  courses.  These  and  other  costs  such 
as  depreciation  and  interest  on  plant  and 
capital  equipment  are  all  necessarily  incurred 
in  the  process  of  reviewing  an  application.  '* 

Accordingly,  the  Commission  has 
included  in  its  fee  calculations  a 
proportionate  share  of  the  following 
items:  salaries  and  benefits;  travel; 
rents:  communications  and  utilities; 
printing;  other  support  services; 
supplies;  and  equipment. 


"The  Commission  has  recently  updated  the  MIS 
by  starting  to  track  its  workload  on  a  new  system 
(Time  Distribution  Reporting  System)  which  may 
provide  an  even  greater  degree  of  accuracy  of 
Commission  workload.  At  this  lime,  however,  the 
Commission  does  net  have  sufficient  data  to 
develop  actual  fees  from  this  system. 

"Mississippi  Power  &  Light  Co.  v.  NRC.  601  F.2d 
81232. 


2.  Methodology 

(a)  Underlying  Considerations.  The 
Commission's  calculation  of  the  costs  of 
providing  each  of  the  services 
represented  by  a  fee  category  is  directly 
related  to  the  amount  of  time  the 
Commission  spends  providing  each  of 
the  services.  The  fees  in  this  rule  are 
based  on  information  obtained  through 
the  Commission's  Management 
Information  System  (MIS),  which 
provides  the  amount  of  time  spent  on  all 
Commission  functions.  The  functions  are 
grouped  into  categories  which  represent 
the  Commission's  various  programs, 
including  gas  wellhead  pricing,  gas     - 
pipeline  rates,  gas  pipeline  certificates, 
gas  producer  certificates,  gas  producer 
rates,  oil  pipeline  regulation, 
hydropower  regulation,  and  electric 
power  regulation.  The  MIS  workload 
data  are  recorded  on  a  monthly  basis. 

With  respect  to  each  function,  the 
supervisor  records  for  the  MIS  the 
number  of  projects  initiated  (receipts) 
and  completed  (completions)  in  a 
particular  time  period.  Most 
Commission  functions  can  be  measured 
in  terms  of  the  number  of  projects 
initiated  and  completed.  In  accordance 
with  Commission  practice,  these 
projects  are  generally  assigned  docket 
numbers  and.  for  purposes  of  this 
discussion,  will  be  referred  to  as 
"docketed  activities."  The  supervisor  in 
each  organizational  unit  reports  to  the 
MIS  the  amount  of  time  spent  by  staff  on 
each  functional  category  in  terms  of 
work-months.  A  "work-month"  is  the 
unit  of  work  represented  by  one 
employee's  devotion  of  100%  of  his  or 
her  time  for  one  month.  In  addition,  time 
sheets  are  coded  by  fimctional 
categories  and  are  filled  out 
Commission-wide  every  two  weeks. 
Supervisors  check  employee  time  sheets 
for  accuracy  in  coding. 

Support  functions  regularly 
undertaken,  with  respect  to  any 
program,  are  not  docketed  and  may  not 
be  measured  in  terms  of  receipts  and 
completions.  The  nature  of  these 
functions  makes  impractical  any 
measurements  in  terms  of  receipts  and 
completions,  but  these  functions  are 
nevertheless  essential  to  the  completion 
of  any  docketed  activity.  This  time  is 
also  allotted  and  reported  by  unit 
supervisors  in  terms  of  work-months. 

Only  those  support  functions  that  are 
related  to  providing  a  benefit  are 
included  in  the  calculations.  These 
support  functions  will  be  referred  to  as 
"support  activities"  and  can  be  divided 
into  three  categories.  First,  there  are 
support  activities  that  involve  general 
supervision,  personnel  management,  and 
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routine  administrative  functions  such  as 
maintenance  of  time  and  leave  records. 
the  handling  of  property  and  supplies, 
staff  meetings,  and  the  planning  and 
organizing  of  leave.  This  category  can 
be  labeled  as  "administrative  services" 
and  is  included  in  the  fee  structure 
because  it  is  essential  to  the 
Commission's  ability  to  complete 
docketed  activities. 

Second,  support  staff  responds  to 
requests  for  information  that  may  not 
contribute  directly  to  the  completion  of 
a  docketed  activity.  Examples  include 
requests  for  information  from  the  public, 
from  the  Congress,  from  the  General 
Accounting  Office,  and  from  other 
governmental  agencies.  The  Commresion 
has  excluded  from  its  calculation  of  fees 
the  work-months  associated  with  this 
second  category  of  "inquiries  and 
internal  communications"  because  this 
type  of  support  activity  is  not  involved 
in  completing  docketed  activities. 

Third,  support  staff  establishes  or 
reviews  certain  Commission  operations 
and  procedures.  This  is  "technical 
management  and  operations."  These 
activities  include  work  on  the 
Commission  budget,  management 
information  systems,  and  program 
development  functions  such  as  special 
studies  or  briefings  on  relevant  subjects, 
but  which  are  not  identified  with  just 
one  docketed  activity.  This  category  is 
therefore  an  integral  part  of  completing 
docketed  activities. 

The  comments  indicate  confusion  as 
to  the  difference  between  indirect  costs 
and  support  functions.  While  both  are 
types  of  indirect  costs,  they  are 
channeled  into  the  cost  calculation  at 
different  times.  Direct  and  indirect  costs 
(such  as  physical  plant  overhead)  are 
added  together  to  come  up  with  an 
average  monthly  cost  per  Commission 
employee  of  $4,770.67.  That  figure  is 
multiplied  by  the  time  (in  work-months) 
taken  to  review  a  type  of  application. 
Support  activities  represent  work- 
months  expended  which  cannot  be 
allocated  directly  to  each  individually- 
tracked,  docketed  activity.  Therefore, 
the  work-months  used  in  the  fee 
calculation  consist  both  of  time  actually 
spent  reviewing  a  particular  X\-pe  of 
application  and  also  a  pro-rata  share  of 
the  time  spent  on  support  activities 
associated  with  reviewing  that  type  of 
application. 

(b)  Calculation  of  Fee  Amounts.  For 
purposes  of  this  rule,  the  Commission 
has  used  the  same  methodology  to 
determine  the  cost  of  providing  any 
service  or  benefit  as  it  has  used  in  the 
other  final  fees  rules.  First,  the  work- 
months  reported  for  a  class  of  docketed 


activity  are  added  to  a  pro-rata  shnie  of 
the  work -months  reported  for  the 
relevant  support  activities  for  that 
activity.  This  figure,  representing  the 
total  number  of  work-months  dedicated 
to  a  class  of  docketed  activity  for  a  year, 
is  divided  by  the  number  of  completions 
for  that  year  for  the  given  activity.  The 
resulting  quotient  represents  the  average 
number  of  work-months  required  to 
complete  one  proceeding  in  that  given 
class  of  docketed  activity. 

Second,  the  Commission  used  the 
following  data  provided  by  its  Office  of 
Program  Management  to  figure  the 
average  cost  of  a  work-month,  based  on 
the  Commission's  FY  1983  actual  costs. 


Saianec  and  benefits 

Based  o^  trear  and  oayroll  <tau  ana  banefiu  al 

TravW ^ 

TransportatK)n  ot  ttimgs „. .„,.. 

•^snts  comfTHjTicalpOos  S  utihtiet ___.... 

P^injng  

Om«f ; 

Suppbes 
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726 

7 

3.185 

1.899 

4.S64 


42 


Total . 


»57.2«« 


The  total  was  divided  by  12  to  yield  an 
average  work-month  cost  of  $4,770.67. 

Third,  in  order  to  determine  the  cost 
of  an  activity,  the  Commission 
multiplied  the  average  work -month  cost 
by  the  average  number  of  work-months 
required  to  complete  the  activity," 

There  were  numerous  complaints 
about  the  cost  methodology  proposed  in 
the  Notice  of  Proposed  Rulemaking 
(NOPR).  47  FR  27375  (June  24, 1982). 
such  as  inadequate  information  to  verify 
the  costs,  calculations  based  on  salary 
and  overhead  from  one  year  and  time 
per  project  from  another  year,  use  of 
budgeted  figures  as  opposed  to  actual 
figures,  use  of  average  work-month  costs 
rather  than  median  or  mode,  and  use  of 
only  one  year  for  determining  fees. 

As  for  what  costs  are  permissible  for 
inclusion,  the  lOAA  provides  for  the 
collection  of  fees  which  include  both 
direct  and  indirect  costs  to  the 
Government.  Thus,  there  is  no  reason  to 
exclude  any  item  except  for  support 
functions  relating  to  inquiries  and 
internal  communicabons.  as  discussed 
above.  Second,  in  devising  its  fee 
schedule,  the  Commission  is  authorized 
to  determine  or  estimate  its  costs  "from 
the  best  available  records  in  the 
agency."  "For  this  Commission,  that 
means  the  MIS. 

The  N'OPR  proposed  to  use  1982 
budgeted  figures  to  determine  its  costs, 
and  1981  actual  completions  and  work- 

"  Updated  data  sheets  have  been  placed  in  the 
Commissions  Public  File  Room  detailing  the 
r.alculationt 


months  to  determine  the  fees.  In 
addition,  the  metfiod  of  updating  the 
fees  was  tied  to  1981  as  the  "base  year," 
Each  subsequent  year  was  to  be 
adjusted  by  the  change  in  costs  between 
the  base  year  and  the  year  in 
consideration.  Many  commenters  argue 
that  1981  may  not  be  a  typical  year  for 
completions  and  work-months,  and  thus. 
should  not  be  the  base  year.  The 
Commission  agrees  with  this  argument, 
and  believes  it  is  more  accurate  to 
calculate  fees  from  actual  completions 
and  work-months,  as  well  as  actual 
costs.  Consistent  with  its  decision  in  the 
other  final  fees  rule,  the  Commission  is 
using  actual  Fiscal  year  figures  in  this 
rule  as  well  as  in  updating  the  fees  in 
subsequent  years  (see  section  III  D. 
below).  The  fees  in  this  rule  are  based 
upon  actual  fiscal  year  1983  direct  and 
indirect  costs,  completions,  and  work- 
months.  This  approach  eliminates  any 
inaccuracies  which  could  arise  from 
using  budgeted  figures  and  will  keep 
data  current. 

One  commenter  claims  that  the 
Commission  gives  no  consideration  to 
the  number  of  staff  personnel  actually 
involved  in  a  specific  activity,  but  rather 
the  commenter  says  the  Commission 
assumes  it  will  operate  with  a  full  staff 
The  Commission's  MIS  calculates  work- 
months  for  every  office  at  the  end  of 
each  month,  based  on  the  number  of  full 
time  employees  actually  working  at  the 
time  of  calculation.  Thus,  no 
assumptions  are  made  regarding  staffing 
levels. 

Finally,  a  number  of  commenters 
claim  that  the  Commission  should  not 
use  an  agency-wide  figure  for 
determining  its  direct  costs.  Instead. 
they  maintain  that  the  Commission 
should  determine  fees  based  on  the 
salary  of  only  those  employees 
processing  particular  filings.  As 
permitted  under  the  requirements  of 
Budget  Circular  A-25,  the  Commission's 
accounting  system  employs  an  agency- 
wide  figure  so  the  Commission  is 
entitled  to  use  an  agency-wide  figure  as 
the  basis  for  its  costs 

D.  Actual  Fees  Established  and 
Procedure  for  Updating  Fees 

The  following  table  summarizes  for 
1983  the  toial  number  of  work-months, 
completions,  and  average  cost  per 
completion  in  rendering  the  services  for 
which  the  Conrmission  is  establishing 
fees  in  this  final  rule.  (FOIA  search  fees 
are  subject  to  a  different  methodology, 
as  discussed  below). 


•Budget  Circular  A-25.  at  3. 
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$190  82 

12,356  03 

9.445  92 

7.488  95 


The  Commission  believes  that  the 
average  cost  per  completion  for  petitions 
for  issuance  of  declaratory  orders, 
review  of  DOE  denials  of  adjustments, 
and  review  of  DOE  remedial  orders  is 
such  that  to  recover  these  costs  fully 
would  substantially  discourage  the  use 
of  these  services.  In  addition,  these 
services  may  be  requested  by  a  broad 
spectrum  of  regulated  entities,  and  there 
Bre  a  substantial  number  of  small 
businesses  and  other  organizations 
within  this  class.  In  keeping  with  its 
obligation  to  consider  inequitable 
burdens  on  small  entities  and  as  a 
matter  of  administrative  fairness,  the 
Commission  believes  that  a  categorical 
reduction  for  each  of  these  three 
categories  of  general  activities  is  in  the 
best  interest  of  the  public  and  of  the 
Commission.  The  categorical  reductions 
are  policy  judgments  by  the  Commission 
representing  its  best  estimate  of  the 
magnitude  of  reduction  that  may  be 
necessary  to  avoid  discouraging  the  use 
of  these  services.  It  is  possible  that 
higher  percentages  could  be  necessary, 
but  more  experience  under  this  fee 
structure  is  needed  before  that  judgment 
can  be  made.  Accordingly,  the  fees  for 
each  of  these  services  have  been 
reduced  by  approximately  sixty  percent. 
The  issue  of  categorical  fee  reductions  is 
discussed  generally  in  section  III.E.l 
below. 

In  addition,  the  Commission  is 
particularly  concerned  with  the 
inequitable  burden  on  small  entities 
from  seeking  review  of  DOE  denials  of 
adjustments  and  DOE  remedial  orders. 
Consequently,  these  two  fees  have  been 
categorically  reduced  further  when  the 
amounts  in  controversy  are  below 
$30,000.  Specifically,  if  the  amount  in 
controversy  is  $10,000-$29,999  then  the 
fee  is  $600.  Similarly,  if  the  amount  in 
controversy  is  less  than  $10,000,  then  the 
fee  is  $100.  The  Commission  believes 
these  additional  fee  reductions  will 
prevent  inequities  and  undue  burdens 
01]  small  entities  that,  by  their  size, 
generally  have  lesser  amounts  in 
controversy. 

The  following  fees  are  therefore 
established:" 


'•Fees  are  established  by  taking  actual  costs  and 
rounding  down  to: 


Services 


Fee 


interprelatiorK  t>y  0«ic«  of  Chief  Accountant 

Petitions  lor  tssuance  ©I  declaratory  orders  (except 

under  Pan  I  ol  the  FPA) 
Review  ol  DOE  denials  ol  adiuslmenis 
Ar^ount  in  "ontiover^y 

$C  !0  $9  999     

$10,000  to  $29.999 

$30  000  or  above , 

Rev>e«(  ol  DOE  remedial  orders 
Amouni  tn  controversy 

$0  to  $9  999    

$fO  OOO  to  $29.999 Z~  . 

$30,0110  or  aoove 


$100 
4.900 


100 

600 

3,700 


100 
600 

2.900 


The  Commission  will  update  its  fees 
under  Part  381  each  year  to  reflect  the 
most  current  Commission  costs.  An 
updated  fee  schedule  will  be  published 
annually  in  the  Federal  Register  after 
the  close  of  the  preceding  fiscal  year. 
The  updated  fees  will  be  based  on 
actual  completions,  work-months,  and 
costs  from  the  preceding  fiscal  year.  In 
this  way.  the  fees  will  reflect,  using  the 
most  current  data  available,  the  benefits 
to  the  recipients. 

The  NOPR  also  stated  that  the 
Commission's  fees  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552 
(1982),  would  also  be  updated  annually 
based  on  these  procedures.  However, 
only  the  direct  cost  for  search  and 
duplication  of  documents  may  be 
recovered  under  FOIA.^»  Specifically, 
the  fees  for  FOIA  requests  under  the 
Commission's  regulations,  18  CFR  3.8(k) 
(1983),  are  based  on  the  average  cost  for 
professional  employees  (GS-10  or 
above)  and  clerical  employees  (GS-9  or 
below)  and  the  average  cost  of 
duplication.  So,  Ihe  Commission  will 
update  FOIA  fees  each  year  based  on 
the  average  cost  per  quarter  hour  of 
professional  employees,  and  clerical 
employees,  and  the  average  cost  of 
agency  record  duplication  for  the 
previous  fiscal  year,  as  required  by  the 
FOIA.  The  Executive  Director  will 
publish  the  updated  fees  in  the  Federal 
Register. 

Based  on  this  methodology,  this  rule 
updates  the  FOIA  fees  based  on  fiscal 


(1|  The  nearest  $5  increment,  if  the  total  cost  is 
$100  or  less,  and 

|2)  The  nearest  $100  increment,  if  the  total  cost  is 
more  than  $100. 

»5  U  S.C.  552(d|(4|(A)  (1982).  See  Final  Rule,  Fees 
Relating  to  Freedom  of  Information  Act  Requests  47 
FR  2314«  (May  27.  1982 1;  47  FR  24961  ()une  B,  1982) 
(Docket  No  R.M81-4O-000). 


year  1983  costs.  Those  fees  are  set  at  (1) 
$5.60  per  quarter  hour  for  search 
services  performed  by  a  professional 
employee;  and  (2)  $2.40  per  quarter  hour 
for  search  services  performed  by  a 
clerical  employee.  The  fees  for 
duplication  are  unchanged. 

E.  Exceptions  to  Full  Cost  Recovery 

1.  Reductions  in  Fee  Amounts  by 
Category 

The  Commission  has  established  in 
this  rule  a  certain  fee  which  includes  all 
the  recoverable  costs  associated  with 
the  particular  benefits  and  services 
provided,  and  has  categorically  reduced 
other  fees.  The  Commission,  based  on 
Its  expertise,  recognizes  that  there  may 
continue  to  be  instances  in  which 
establishing  full  cost  recovery  fees 
would  have  an  adverse  effect  on 
applicants,  or  would  undermine 
Commission  activities.  In  such  cases,  the 
Commission  may  again  exercise  its 
discretion  to  reduce  fees  to  less  than  full 
cost  recovery  in  order  to  prevent  a 
disproportionate  economic  impact  or  for 
other  good  cause.  Good  cause  would 
include  situations  where  the 
Commission  wishes  to  encourage  use  of 
a  service,  where  less  Commission  time 
is  required  than  staff  time,  or  where 
there  is  a  reduction  in  the  amount  of 
time  required  to  process  a  filing.  Any 
new  reduction  in  a  fee  would  be 
initiated  only  by  the  Commission  by 
rulemaking.  The  same  percentage  of 
reduction  will  carry  over  to  subsequent 
years  for  any  categorical  reduction 
unless  further  notice  is  given  that  the 
Commission  is  altering  that  reduction. 

Commenters  argue  that  the 
Commission  needs  more  specific 
guidelines  in  this  area,  particularly  to 
include  undue  economic  hardship  as  a 
standard.  The  Commission  believes  that 
the  standards  enumerated  are 
sufficiently  specific,  particularly  since 
any  categorical  reductions  in  fee 
amounts  is  done  in  the  context  of  a 
rulemaking.  Moreover,  any 
determination  on  whether  to  establish  a 
fee  at  less  than  full  cost  recovery 
amount  takes  into  account  economic 
hardship,  as  discussed  above,  if  it 
applies  to  a  class  of  applicants.  This  is 
to  be  distinguished  from  the  situation 
where  an  individual  applicant  can 
demonstrate  severe  economic  hardship 
and  qualify  for  a  waiver,  as  discussed 
below. 

2.  Case-by-Case  Waiver  Procedure 

The  Commission  also  realizes  that  a 
different  situation  could  arise  in  which  a 
person  is  unable  to  pay  fees  as  set  by 
the  Commission  due  to  severe  economic 
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hardship.  If  a  person  is  suffering  from  a 
period  of  severe  economic  hardship,  he 
will  have  the  burden  of  presenting 
evidence  to  the  Commission,  such  as  a 
financial  statement,  showing  that  he  is 
either  economically  unable  to  pay  the 
fee  or  that,  if  he  does  the  pay  thefee,  it 
will  place  him  in  a  state  of  financial 
distress  or  emergency.  As  stated  by  the 
DC.  Circuit: 

The  applicant  for  waiver  must  articulate  a 
specific  pleading,  and  adduce  concrete 
support,  preferably  documentary." 

This  material  must  be  included  with  the 
petition  for  waiver  at  the  time  of  filing. 
The  Commission,  or  its  designee,  will 
analyze  petitions  for  waiver  to 
determine  whether  the  standards  for 
waiver  have  been  met.  The  Commission 
will  notify  the  petitioner  as  to  whether 
the  petition  for  waiver  has  been  denied 
or  accepted. 

3.  Exempt  Classes 

One  commenter  asserts  that  States 
and  municipalities  are  exempt  from  fees 
collected  under  lOAA.  The  Commission 
agrees  when  a  State  or  municipality 
uses  a  Commission  service  to  serve  the 
general  public,"  but  this  may  not  be  the 
case  every  time  the  Commission  acts 
upon  a  filng  from  a  State  or 
municipality.  However,  because  of  the 
large  administrative  burden  involved  in 
trying  to  segregate  which  services  and 
benefits  rendered  to  States  and 
municipalities  could  be  subject  to  fees, 
the  Commission  has  decided  to  exempt 
States  and  municipalities  from  fees 
collected  under  the  lOAA.  The  lOAA 
also  exempts  any  person  engaged  in  the 
transaction  of  official  business  of  the 
Federal  government.  So,  the  Commission 
has  provided  an  exemption  for  this 
situation  as  well. 

The  Commission  is  permitted  under 
section  10(e]  of  the  FPA  to  assess 
licensees  an  annual  charge  for  the 
purpose  of  reimbursing  the  United 
States  for  the  cost  of  administering  Part 
I  of  the  FPA.  Consequently,  the 
Commission  has  decided  to  make 
petitions  for  the  issuance  of  declaratory 
oiders  that  solely  concern  matters  under 
Part  I  of  the  FPA  exempt  from  the  fee 
normally  charged  for  declaratory  orders 
because  these  costs  will  be  used  to 
determine  the  annual  charges  assessed 
to  licensees.  A  petitioner  should  file  a 
petition  for  exemption  that  summarizes 
the  issues  raised  in  its  petition  for 
issuance  of  a  declaratory  order  and 
explains  why  the  exemption  is 
applicable.  If  the  petition  is  denied,  the 


"  United  Gas  Pip«  Line  Company  v.  FERC.  707 
F  2d  1507,  1511  (D.C.  Cir.  1983) 

"  Beaver,  Bounllfut.  Enterprise  v.  Andrus,  637 
F  2d  749  noth  Cir  1980) 


petitioner  will  have  30  days  from  the 
date  of  notification  of  the  denial  to 
submit  the  appropriate  fee  to  the 
Commission.  The  Commission  will  not 
use  the  time  spent  processing  petitions 
for  which  a  fee  has  been  paid  to 
calculate  annual  charges. 

F  Procedures  for  Paying  Fees 

The  Commission's  notice  states  that 
fees  must  be  submitted  by  certified 
check,  made  payable  to  the  United 
States  Treasury.  A  number  of 
commenters  argue  that  there  is  no 
reason  to  require  certified  checks.  They 
state  that  a  corporate  check  should  be" 
sufficient, 

The  Commission  has  decided  to  delete 
the  certified  check  requirement. 
However,  a  check  made  payable  to  the 
United  States  Treasury  must  still  be 
included  with  the  filing  or  application 
unless  a  petition  for  waiver  or 
exemption  is  submitted  in  lieu  of  the  fee 
The  check  must  indicate  for  what  the  fee 
IS  being  submitted,  e.g..  review  of  a 
Department  of  Energy  remedial  order 
This  may  be  written  on  the  bottom  of 
the  check.  If  the  filing  or  application  is 
not  accompanied  by  either  the 
appropriate  fee  or  a  petition  for  waiver 
or  exemption,  it  will  be  considered 
deficient  and  will  not  be  processed. 

Commenters  complain  of  the 
Commission's  decision  to  exclude  the 
possibility  of  fee  refunds.  They  argue 
that  the  Commission  should  include  a 
provision  in  the  final  rule  whereby  a 
person  could  receive  a  refund  if  his  filing 
was  rejected  on  grounds  other  than 
nonpayment  of  fees,  or  if  the 
Commission  did  not  respond  within  a 
reasonable  amount  of  time.  One 
commenter  also  argues  that  the 
Commission  must  provide  for  refunds  so 
that  Commission  business  can  continue 
while  the  proposed  fees  are  undergoing 
judicial  review. 

The  Commission's  decision  not  to 
allow  refunds  is  consistent  with  the 
policy  behind  the  lOAA,  That  statute 
authorizes  and  orders  Government 
agencies  to  become  self-sustaining  to 
the  extent  possible.  To  do  so,  the  agency 
is  to  collect  fees  for  services  and 
benefits  it  provides.  The  Congress  gave 
this  commission  the  duty  of  carrying  out 
functions  under  a  number  of  statutes. 
These  functions  are  the  basis  of  the 
services  for  which  the  lOAA  authorizes 
the  collection  of  fees.  These  services  are 
performed  by  reviewing  the  petition, 
application  or  answer,  not  guaranteeing 
the  issuance  of  a  declaratory  order, 
interpretation,  or  order.  The  Commission 
reviews  every  petition,  request,  or 
answer.  Some  petitions  and  requests  are 
accepted,  some  are  not,  but  the  vast 
majority  are  accepted.  The 


Commission's  f^es  cover  the  time  and 
cost  of  providing  these  services.  It  does 
not  cost  the  Commission  any  less  when 
It  rejects  a  petition  or  request  or  upholds 
an  action  by  DOE. 

In  addition,  the  Commission's 
decision  not  to  allow  refunds  is 
consistent  with  its  current  policy  of  no 
refunds  of  fees  charged  for  ser\  ices  in 
other  areas  of  Commission  activity  and 
of  annual  charges  under  the  FPA. 

G.  Direct  Billing  , 

The  methodology  used  to  establish  the 
fees  in  this  rul^  is  based  on  the  actual 
time  of  processing  filings  and  the  actual 
agency-wide  costs  involved  with  this 
processing.  The  Commission  takes  the 
actual  work-months  associated  with  a 
class  of  docketed  activity  and  divides  it 
by  the  number  of  completions  in  that 
class  to  arrive  at  an  average  number  of 
work-months  per  completion  That 
figure  is  then  multiplied  by  the  average 
cost  per  work-month  to  arrive  at  the  fee. 

However,  the  Commission 
occasionally  receives  filings  which  are 
not  average.  These  filings  may  be 
extensive  in  scope  and  present  factual, 
legal,  or  policy  issues  of  such 
complexity  that  the  Commission  may 
devote  an  extraordinary  amount  of  time 
and  effort  to  processing  them.  The 
standard  fees  established  in  this  rule 
bear  no  reasonable  relationship  to  the 
actual  cost  of  processing  those 
extraordinay  filings.  Moreover,  if  the 
costs  of  processing  extraordinay  filings 
are  included  in  the  costs  associated  with 
average  filings,  persons  submitting 
average  filings  would  be  subsidizing 
those  submitting  the  extraordinary 
filings.  So,  in  the  case  of  an 
extraordinary  filing,  the  Commission 
reserves  the  option  of  ordering  a  direct 
billing  procedure  when  the  processing  of 
the  filing  begins,  or  at  any  time  up  to  one 
year  after  receiving  a  complete  filing. 

Under  the  direct  biUing  procedure,  the 
Commission  will  periodically  bill  the 
entity  that  submitted  the  filing  for  all  the 
direct  and  indirect  costs  incurred  by  the 
Commission  in  processing  the  filing, 
unless  a  lesser  amount  is  determined  to 
be  fair  and  equitable.  If  the  decision  to 
bill  a  lesser  amount  is  based  upon  the 
presence  of  intervenors  in  a  proceedmg, 
the  Commission  is  retaining  the 
discretion  to  determine  whether  some  of 
the  costs  not  directly  billed  to  an 
applicant  should  instead  by  billed  to  the 
intervenors.  The  Commission  doubts 
this  will  occur  frequently  since 
intervention  usually  does  not  occur  in 
the  general  activities  covered  by  this 
final  rule  or,  if  it  does,  the  intervenors 
are  raising  issues  oriented  toward 
protecting  the  public  interest  as  opposed 
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to  a  private  interest.  Any  decision  to 
directly  bill  intervenors  will  be  made  on 
a  case-by-case  basis. 

Commenters  state  that  the  direct 
billing  procedure  is  entirely  too  vague. 
These  commenters  object  to  this  direct 
billing  method  because  they  claim  that 
the  complexity  of  a  filing  might  result 
simply  from  the  participation  of 
intervenors,  that  it  is  impossible  to 
know  beforehand  if  a  matter  will  be 
complex,  and  that  a  proceeding  may  be 
complex  because  it  contains  important 
public  policy  issues  where  the  potential 
benefit  to  the  apphcant  is  secondary  to 
that  of  the  public  or  to  other  industry 
members.  A  suggestion  has  been  made 
that  if  the  Commission  does  require 
direct  billings  in  complex  cases,  it 
should  allocate  the  fees  among  the 
intervenors  as  well  as  the  applicant 
since  the  intervenors  receive  the  same 
benefit  as  the  original  applicant.  The 
Commission  recognizes  the  points  made 
by  these  commenters.  Consequently,  the 
possible  allocation  of  some  costs  to 
intervenors  in  direct  billing  situations 
will  be  handled  on  a  case-by-case  basis. 

Also,  a  commenter  requests  that  the 
Commission  itemize  all  direct  billings  so 
that  there  will  be  a  means  of  appealing 
the  billed  amount.  Finally,  one 
commenter  suggests  that,  in  the  case  of 
unsuccessful  staff  contests  of  filings, 
there  be  no  additional  direct  billing 
costs.  Where  there  is  a  direct  billing,  the 
Commission  will  itemize,  to  the  best 
degree  of  accuracy  under  the  MIS.  the 
costs  involved  in  the  direct  billing. 
There  is  no  way  the  Commission  can 
estimate  in  advance  what  the  costs  will 
be,  but  once  the  party  is  advised  that 
direct  billing  will  be  used,  it  can  then 
decide  whether  or  not  to  pursue  the 
matter.  In  addition,  the  staff  resources 
devoted  to  processing  a  filing  resulting 
in  a  direct  billing  will  be  separately 
recurded  and  will  not  be  included  in  the 
work-months  associated  with  processing 
average  filings.  Moreover,  the 
Commission  will  credit  a  person  whose 
filing  becomes  subject  to  direct  billing 
with  any  fee  paid  under  this  fee  system. 

IV.  Summary  of  Rnal  Rule 

This  final  rule  establishes  fees  for 
services  and  benefits  provided  by  the 
Commission  in  new  Part  381  of  Chapter 
1,  Title  18  of  the  Code  of  Federal 
Regulations. 

Section  3.8  is  amended  to  update 
search  fees  to  $5.60  per  quarter  hour  for 
professional  employees  and  $2.40  per 
quarter  hour  for  clerical  employees.  The 
fees  for  duplication  are  unchanged. 

Section  381.301  establishes  a  $100.00 
fee  payable  upon  the  submission  of  a 
written  request  for  an  interpretation  by 
the  Office  of  Chief  Accountant. 


Section  381.302  establishes  a  $4,900 
fee  payable  upon  submission  of  a 
petition  for  a  declaratory  order. 

Section  381.303  establishes  fees 
ranging  from  $100  to  $2,900  based  on  the 
amount  in  controversy.  These  fees  are 
payable  upon  filing  of  an  answer  in  a 
proceeding  to  review  DOE  remedial 
orders." 

Section  381.304  establishes  fees 
ranging  from  $100  to  $3,700  based  on  the 
amount  in  controversy.  These  fees  are 
payable  upon  the  filing  of  a  petition  for 
review  of  a  DOE  denial  of  an 
adjustment  request. 

In  addition,  this  rule  makes  a  number 
of  technical,  conforming  amendments  to 
the  Commission's  regulations.  These 
conforming  amendments:  (1)  Provide  the 
appropriate  delegations  to  Commission 
staff  to  implement  the  procedures  for 
waiving  fees,  updating  fees,  and 
exempting  persons;  (2)  address  the 
above-mentioned  categories  of  service; 
and  (3)  ensure  that  the  requirement  that 
the  proper  fees  are  filed  with  each 
request,  petition,  or  appeal  (except 
FOIA  requests)  is  clearly  stated  in  the 
appropriate  sections  of  Parts  3  and  385. 
In  addition,  section  3.8(k)  requires  the 
publication  of  an  updated  fee  schedule 
each  year  for  Freedom  of  Information 
Act  requests  to  reflect  the  most  current 
Commission  costs. 

V.  Final  Regulatory  Flexibility  Analysis 

When  an  agency  promulgates  a  final 
rule  under  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  553  (1982).  after 
being  required  by  that  section  or  any 
other  law  to  publish  a  notice  of 
proposed  rulemaking,  a  final  regulatory 
flexibility  analysis  may  be  appropriate 
under  the  Regulatory  Flexibility  Act  of 
1980.  Each  final  regulatory  flexibility 
analysis  must  contain  (1)  a  statement  of 
need  for  and  objective  of  the  rule,  (2)  a 
summary  of  the  issues  raised  by  the 
public  comments  in  response  to  the 
initial  regulatory  flexibility  analysis,  and 
the  agency  response  to  those  comments, 
and  (3)  a  description  of  significant 
alternatives  to  the  rule  consistent  with 
the  stated  objectives  of  the  applicable 
statute  which  the  agency  considered 
and  ultimately  rejected. 

In  this  preamble,  the  Commission  has 
already  detailed  its  reasons  for  this 
agency  action,  its  objectives,  and  the 
legal  basis  for  this  rulemaking.  As 
discussed,  the  rule  establishes  a 
schedule  of  fees  to  be  paid  to  the 
Commission  for  certain  benefits  it 
provides,  in  accordance  with  the  lOAA 
and  Budget  Circular  A-25. 


During  the  past  year,  approximately 
54  petitions  for  declaratory  orders,  653 
requests  for  interpretations  of  the 
Uniform  Systems  of  Accounts,  17 
requests  for  review  of  DOE  remedial 
orders,  and  13  requests  for  review  of 
DOE  denials  of  adjustments  were  filed 
with  [as  distinct  from  completed  by)  the 
Commission.  These  requests,  petitions, 
and  answers  have  been  submitted  by  all 
types  of  entities,  some  of  which  are 
regulated  by  the  Commission  and  some 
of  which  are  not. 

The  Small  Business  Administration's 
(SBA)  regulations  do  not  establish 
specific  size  standards  for  each  of  the 
entities  regulated  by  the  Commission 
that  would  be  subject  to  this  rule.**  Most 
natural  gas  and  oil  pipelines  and  electric 
utilities  are  large  businesses,  yet  a 
portion  of  this  group  would  probably  be 
considered  small.  A  greater  number  of 
natural  gas  producers  and  hydroelectric 
facility  licensees,  however,  might  be 
classified  as  small  businesses.  In 
addition,  within  the  class  of  individuals 
and  entities  not  regulated  by  the 
Commission  but  which  could  be 
expected  to  seek  the  services  covered 
by  this  proposal,  there  may  be  many 
small  businesses.  For  instance,  this 
proposal  will  also  affect  those 
individuals  and  entities  which  seek 
Commission  review  of  DOE  denials  of 
adjustments  and  DOE  remedial  orders. 
These  entities  include  retailers, 
resellers,  refiners,  and  oil  producers  and 
within  these  various  classes  of  entities, 
the  Commission  believes  there  may  be 
some  small  businesses.  Therefore,  the 
Commission  believes  this  rule  may  have 
an  economic  impact  on  a  certain,  but  not 
necessarily  substantial,  number  of  small 
entities,  primarily  natural  gas  producers, 
hydroelectric  licensees,  and  permittees, 
retailers,  resellers,  and  oil  and  gas 
refiners. 

Where  a  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  section 
604(a)(3)  of  the  RFA  requires  the 
Commmission  to  discuss  significant 
alternatives  to  the  proposal.  The 
Commission  has  already  fully  detailed 
its  attempt  to  minimize  and 
disproportionate  burden  the  proposal 
would  have  on  a  small  entity.  For 
example,  the  fees  for  petitions  for 
issuance  of  a  declaratory  order,  review 
of  DOE  denials  of  adjustments,  and 


"The  fee  accompanies  an  answer  t>ecausa  the 
proceeding  may  b«  initiated  by  a  filing  with  the 
Secretary  of  Energy.  See  18  CFR  385.904  (1983). 


"  5  U.S.C.  601(3)  citing  to  section  3  of  the  Small 
Business  Act,  15  U  S.C.  632  (1982).  Section  3  of  the 
Small  Business  Act  defines    small-business 
concern"  as  a  business  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation.  See  also  SBA's  revised  Small 
Business  Size  Standards.  49  FR  5024  (Feb.  9, 1964) 
(to  be  codified  at  13  CFR  part  121). 
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review  of  DOE  remedial  order  have 
been  categorically  reduced  by 
approximately  sixty  percent  to  avoid 
discouraging  use  of  these  services, 
particularly  by  smaller  entities.  In 
addition,  the  fees  for  review  of  DOE 
denials  of  adjustments  and  DOE 
remedial  orders  have  been  further 
reduced  when  the  amount  in 
controversy  is  below  $30,000.  This 
additional  tiered  system  of  reductions  is 
expected  to  ease  any  undue  burden  on 
small  entities.  The  rule  also  contains  a 
provision  for  individual  waiver  of  those 
fees  to  further  protect  any  individuals  or 
entities  from  economic  hardship.  The 
Commission  could,  of  course,  consider 
reducing  the  fees  further,  or  even 
eliminating  the  fees,  with  respect  to 
small  businesses.  However,  in  proposing 
the  present  fee  schedule,  the 
Commission  is  also  attempting  to  satisfy 
the  statutory  directive  of  the  lOAA  to  be 
"self-sustaining  to  the  extent  possible." 
The  Commission  believes  the  rule,  as 
adopted,  represents  a  fair  balance  which 
will  satisfy  the  purposes  of  both  the 
lOAA  and  the  FRA. 

Three  commenters  discuss  the  Initial 
Regulatory  Flexibility  Analysis.  Two 
commenters  argue  that  the 
Commission's  analysis  is  inadequate, 
and  that  the  Commission  did  not 
consider  the  possibility  of  not  imposing 
fees.  Another  commenter  complains  that 
the  effects  on  non-profit  public  interest 
organizations  are  not  discussed. 

The  Commission  believes  it  followed 
the  requirements  of  the  Regulatory 
Flexibility  Act  in  its  notice  of  proposed 
rulemaking  and  in  this  final  rule. 
Further,  while  the  Commission  has 
operated  for  a  long  time  without 
charging  fees  for  these  categories  of 
services,  its  adoption  of  this  fee 
schedule  is  authorized  by  statute. 

Paperwork  Reduction  Act  Statement 
and  Effective  Date 

The  information  collection  provisions 
of  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMBl  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501-3520  (1982).  and 
OMB's  regulations.  5  CFR  Part  1320 
(1984).  0MB  issued  Control  Number 
19020132  for  these  sections.  Interested 
persons  can  obtain  information  on  the 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC. 
20426  (Attention:  Joseph  Hartsoe  (202) 
357-6033).  This  rule  will  become 
effective  October  9.  1984. 


List  of  Subjects 

18  CFR  Part  3 

Organization.  Operation,  Information 
and  requests. 

IB  CFR  Part  375 

The  Commission. 
28  CFR  Part  381 

General  fees. 

18  CFR  Part  385 

Rules  of  practice  and  procedure. 

19  CFR  Part  389 

Paperwork  Reduction  Act.  OMB 
control  numbers. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  Parts  3,  375, 
381.  385.  and  389  of  Chapter  I,  Title  18. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

PART  3— [AMENDED] 

1.  Part  3  is  amended  as  follows: 

a.  The  authority  citation  for  18  CFR 
Part  3  is  revised  to  read  as  follows: 

.Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C  7101-7352  (1982): 
Executive  Order  12.009.  3  CFR  142  (1978): 
Administrative  Procedure  Act,  5  Li.S.C.  552 
and  553  (1982),  unless  otherwise  noted. 

b.  In  §  3.8[k)(2)(i).  by  removing  the 
number  "$5.75"  and  adding,  in  its  place, 
the  number  "$5.60": 

c.  In  §  3.8(k)(2)(ii),  by  removing  the 
number  "$2.50"  and  adding,  in  its  place, 
the  number  "$2.40";  and 

d.  By  adding  a  sentence  at  the  end  of 
paragraph  (h)  and  by  adding  a  new 
paragraph  (k)(7)  to  read  as  follows: 

§  3.8    Public  Information  and  submittals. 

•  •  •  ♦  • 

(h)  •   *  *  Each  inquiry  directed  to  the 
Chief  Accountant  that  requires  a  written 
response  must  be  accompanied  by  the 
fee  prescribed  by  §  381.301  of  this 
chapter. 
*         *         •         •         * 

(k)  Fees  for  Freedom  of  Information 
Act  requests. 
***** 

(7)  Annual  adjustment  of  fees — (i) 
Update  and  publication.  The 
Commission,  by  its  designee  the 
Executive  Director,  will  update  the  fees 
established  in  this  section  each  fiscal 
year  according  to  the  formula  in 
paragraph  (k)(7](iii)  of  this  section.  The 
Executive  Director  will  publish  the  fees 
in  the  Federal  Register. 


(ii)  Payment  of  updated  fees.  The  fee 
applicable  to  a  particular  Freedom  of 
Information  Act  request  will  be  the  fee 
in  effect  on  the  date  that  the  request  is 
received  for  purposes  of -section  388.107. 
18  CFR  388.107  {FOIA  timetables  and 
procedures). 

(iii)  Formula.  The  fee  for  each  quarter- 
hour  of  professional  employee  search 
time  will  be  the  approximate  average 
hourly  cost  (including  the  cost  of  fringe 
benefits)  to  the  Commission  for 
professional  employees  (GS-10  or 
above)  for  the  previous  fiscal  year.  The 
fee  for  each  quarter  hour  of  clerical 
employee  search  time  will  be  the 
approximate  quarter-hour  cost 
(including  the  cost  of  fringe  benefits)  for 
clerical  employees  (GS-9  or  below)  for 
the  previous  fiscal  year.  Duplication 
costs  will  be  determined  by  estimating 
the  cost  to  copy  each  type  of  agency 
record,  and  will  be  based  on  the  cost  of 
supplies  used  and  the  machine  leased. 

(iv)  Effective  date  of  fee.  Any  fee 
updated  under  this  section  is  effective 
on  the  thirtieth  day  after  publication  in 
the  Federal  Register,  unless  otherwise 
specified  in  the  Federal  Register  notice 

PART  375— [AMENDED] 

2.  Part  375  is  amended  as  follows: 

a.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Authority;  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
Executive  Order  12.009.  3  CFR  142  (1978): 
Administrative  F>rocedure  Act.  5  U.S.C  553 

(1982). 

b.  In  §  375.303,  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  375.303    Delegations  to  the  Chief 
Accountant. 

•  •  •  «  * 

(g)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  waivers  of  fees  prescribed 
m  §  381.301  of  this  chapter  in 
accordance  with  §  381.106(b)  of  this 
chapter. 

c.  In  §  375.310.  by  adding  a  new 
paragraph  (b)  to  read  as  follows:* 

§375.310    Delegations  to  the  Director  of 
the  Office  of  Opinions  and  Review. 

*  •  •  •  ■ 

(b)  Deny  or  grant,  in  whole  or  in  part. 
petitions  for  waivers  of  fees  prescribed 
in  §§  381.303  and  381.304  of  this  chapter 
in  accordance  with  §  381.106(b)  of  this 
chapter. 

d.  By  revising  §  375.313  to  read  as 
follows: 
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§37SJ13    IMagations  to  tlw  Executive 
Otnctor. 

The  Commission  authorizes  the 
Executive  Director  or  the  Executive 
Director's  designee  to: 

(a)  Prescribe  the  updated  fees  for  Part 
381  of  this  chapter  in  accordance  with 

§  381.104  of  this  chapter. 

(b)  Prescribe  the  updated  fees  for  Part 
381  of  this  chapter  in  accordance  with 
§3.8(k)(7)  of  this  chapter. 

(c)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  waiver  of  fees  prescribed  in 
§  381.302  of  this  chapter  in  accordance 
with  §  381.106(b)  of  this  chapter. 

(d)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  exemption  from  fees 
prescribed  in  Part  381  of  this  chapter  in 
accordance  with  5  381.108  of  this 
chapter. 

e.  In  5  375.314,  by  adding  a  new 
paragraph  (gg)  to  read  as  follows: 

§  375J14    D«i«9ations  to  ttw  Director  of 
ttte  Offico  of  Hydropoww  Licensing. 
•         •         •         •         • 

(gg)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  exemption  from  the  fee  for 
declaratory  order  petitions  prescribed  in 
§  381.302(a)  of  this  chapter  in 
accordance  with  §  381.302(c)  of  this 
chapter. 

PART  Ml— {AMENDED] 

e.  Part  381  is  amended  as  follows: 

a.  The  authority  citation  for  Part  381 
rpdds  as  follows: 

Authority:  Department  of  Energy 
Ors^dnization  Act.  42  U.S.C.  7102-7352  (1982); 
Executive  Order  12009,  3  CFR  142  (1978); 
Independent  Offices  Appropriation  Act.  31 
U.S.C.  9701  (1982):  Natural  Gas  Act.  15  U.S.C. 
717-71 7w  (1982):  Federal  Power  Act,  16  U.S.C. 
791a-«28c  (1982):  Natural  Gas  Policy  Act,  15 
use.  3301-34,32  (1982):  Public  Utility 
Rt'Suldtory  Policies  Act,  16  U.S.C.  2601-2645 
(19ti2).  Interstate  Commerce  Act.  49  U.S.C.  1- 
27  (1976).  unless  otherwise  noted. 

§381.106    {Amended! 

b.  In  §  381, 106(a).  by  removing  the 
words  "submit  a  "  in  the  first  sentence 
and  adding,  in  their  place,  the  words 
"submit  an  original  and  two  copies  of 
a"; 

c.  By  adding  a  new  §  381.108  to 
Subpart  A,  Genera!  Provisions,  to  read 
as  follows: 

§38 1.104    Exemptions. 

(a)  Filing  of  Petition.  States, 
municipalities  and  anyone  who  is 
eng,iged  in  the  official  business  of  the 
Federal  government  are  exempt  from  the 
fees  required  by  this  part  and  may  Tile  a 
petition  for  exemption  in  lieu  of  the 
applicable  fee. 

(b)  Decision  on  petition.  A  petitioner 
may  claim  this  exemption  by  filing  an 


original  and  two  copies  of  a  petition  for 
exemption  that  includes  evidence  that 
the  petitioner  is  a  State  or  municipality, 
or  is  engaged  in  the  official  business  of 
the  Federal  government.  The 
Commission  or  its  designee  will  analyze 
each  petition  to  determine  whether  the 
petition  has  met  the  standards  for 
exemption  and  will  notify  the  petitioner 
whether  it  is  granted  or  denied.  If  the 
petition  is  denied,  the  person  will  have 
thirty  days  from  the  date  of  notification 
of  the  denial  to  submit  the  appropriate 
fee  to  the  Commission. 

d.  By  adding  a  new  Subpart  C  to  read 
as  follows: 

Subpart  C— Fees  Applicable  to  General 
Activities        . 

Sec.  ' 

381.301  Requests  for  interpretations  by  the 
Office  of  Chief  Accountant. 

381.302  Petitions  for  issuance  of  a 
declaratory  order  (except  under  part  I  of 
Federal  Power  Act). 

381.303  Review  of  Department  of  Energy 
remedial  order. 

381.304  Review  of  Department  of  Energy 
denial  of  adjustment. 

Subpart  C— Fees  Applicable  to  Ger>eral 
Activities 

§  38 1 .30 1     Request  for  interpretation  by 
ttie  Office  of  Chief  Accountant 

The  fee  established  for  a  request  for 
an  interpretation  by  the  Chief 
Accountant  under  §  3.8  of  the 
Commission  Rules  of  Practice  and 
Procedure,  18  CFR  3.8  (1983),  that 
requires  a  written  response  is  $100.  The 
fee  must  be  submitted  in  accordance 
with  Subpart  A  of  this  part. 

§  38 1 .302    Petition  for  Issuance  of  a 
declaratory  order  (except  under  part  I  of 
the  Federal  Power  Act). 

(a)  Except  as  provided  in  §  381.302(b), 
the  fee  established  for  filing  a  petition 
for  issuance  of  a  declaratory  order 
under  §  385.207  of  the  Commissions 
Rules  of  Practice  and  Procedure,  18  CFTi 
385.207  (1983).  is  S4,900.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part. 

(b)  No  fee  is  necessary  to  file  a 
petition  for  issuance  of  a  declaratory 
order  that  solely  concerns  the 
investigation,  issuance,  transfer, 
renewal,  revocation,  and  enforcement  of 
licenses  and  permits  for  the 
construction,  operation,  and 
maintenance  of  dams,  water  conduits, 
reservoirs,  powerhouses,  transmission 
lines,  or  other  works  for  the 
development  and  improvement  of 
navigation  and  for  the  development  and 
utilization  of  power  across,  along,  from, 
or  in  navigable  waters  under  Part  I  of 
the  Federal  Power  Act. 


(c)  A  person  claiming  the  exemption 
provided  in  paragraph  (b)  of  this  section 
must  fi!<>  an  original  and  two  copies  of  a 
petition  tor  exemption  in  lieu  of  a  fee 
along  with  its  petition  for  issuance  of  a 
declaratory  order.  The  petition  for 
exempt. on  should  summarize  the  issues 
raised  in  the  petition  for  issuance  of  a 
declaratory  order  and  explain  why  the 
exemption  is  applicable.  The 
Commission  or  its  designee  will  analyze 
each  petition  to  determine  whether  the 
petition  has  met  the  standards  for 
exemption  and  will  notify  the  applicant 
whether  it  is  granted  or  denied.  If  the 
petition  is  denied,  the  petitioner  will 
have  thirty  days  from  the  date  of 
notification  of  the  denial  to  submit  the 
appropriate  fee  to  the  Commission. 

§  38 1 .303    Review  of  a  Department  of 
Energy  remedial  order. 

(a)  Except  as  provided  §  381.303(bl, 
the  fee  established  for  filing  a  petition 
for  review  of  a  Department  of  Energy 
remedial  order  under  Subpart  I  of  the 
Commissions  Rules  of  Practice  and 
Procedure,  18  CFR  Part  385,  Subpart  I 
(1983).  is  $2,900.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part. 

(b)  If  the  amount  in  controversy  is 
below  $30,000.  then  the  fee  to  file  a 
petition  for  review  of  a  DOE  remedial 
order  is  reduced  as  follows: 


Amount  in  controversy 

$0  to  $9,999   

$10,000  to  $29,999 


Fee 


SlOO 
600 


(c)  In  order  to  qualify  for  the  fees  in 
paragraph  (b)  of  this  section,  the  check 
must  be  accompanied  by  an  affidavit  by 
the  petitioner  that  states  the  amount  in 
controversy. 

§  38 1 .304    Review  of  a  Department  of 
Energy  denial  of  adjustment. 

(a)  Except  as  provided  in  §  381.304(h), 
the  fee  established  for  review  of  a 
Department  of  Energy  denial  of  an 
adjustment  request  under  Subpart  J  of 
the  Commissions  Rules  of  Practice  and 
Procedure.  18  CFR  Part  385.  Subpart  J 
(1983),  is  $3,700.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part. 

(b)  If  the  amount  in  controversy  is 
below  $30,000,  then  the  fee  to  file  a 
petition  for  review  of  a  DOE  denial  of  an 
adjustment  is  reduced  as  follows: 


1  Fee 

Amouni  in  controversy: 

$0  to  $9,999 

$100 

$10,000  10  $29,999 _ 

eoo 
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(c)  In  order  to  qualify  for  the  fees  in 
paragraph  (b)  of  this  section,  the  check 
must  be  accompanied  by  an  affidavit  by 
the  petitioner  that  states  the  amount  in 

controversy. 

PART  38S-{  AMENDED] 

4.  Part  385  is  amended  as  follows: 

a.  The  authority  citation  for  Part  385 
reads  as  follows: 

Authority:  Department  of  Energy 
Orsanization  Act,  42  U.S.C  7101-7352  (1982); 
F.xecutive  Order  12009,  3  CFR  142  fl978); 
Administrative  Procedure  Act.  5  U.S.C.  551- 
557  11982):  Independent  Offices 
Appropriations  Act.  31  U.S.C.  9701  (1982): 
Natural  Ga»  Act,  15  U.S.C.  717-717w  (1882): 
Federal  Power  Act.  16  U.S.C.  791a-828c 
(1982):  Natural  Gas  Policy  Act,  15  U.S.C. 
3301-3432  (1982);  Public  Utility  Regulatory 
Policies  Act,  16  U.S.C.  2601-2645  (1982); 
Interstate  Commerce  Act,  49  U.S.C.  1-27 
(1976),  unless  otherwise  noted. 

b.  In  S  365.207,  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 


§  385.207 


Petttlons  (Rule  207). 
t         •         • 


(c)  Except  as  provided  in  §  381.302(b). 
each  petition  for  issuance  of  a 
declaratory  order  must  be  accompanied 
by  the  fee  prescribed  in  §  381.302(a). 

c.  In  S  385.906,  by  adding  a  new 
sentence  at  the  end  of  paragraph  (b)(1) 
to  read  as  follows: 

§3*5.906    Pludines  (Rul«  906). 


(b)  By  the  petitioner.  (1)  *  *   *  Each 
answer  filed  with  the  Secretary  of  the 
Commission  by  the  petitioner,  in 
accordance  with  this  paragraph,  must  be 
accompanied  by  the  fee  prescribed  by 

§  381.303  of  this  chapter. 

d.  By  amending  i  385.1004  as  follows: 

a.  In  paragraph  (c),  by  adding  the 
words  "and  the  fee  required  by 
paragraph  (c)  of  this  section"  following 
the  words  "petition  for  review";  and 
then  redesignating  paragraph  (c)  as 
paragraph  (d). 

b.  By  adding  a  new  paragraph  (c)  to 
read  as  follows: 

§  385.1004    Cotnmcncwiwnt  of 
proceedings  (Rule  1004). 

(c)  Each  petition  for  review  filed  with 
ttie  Secretary  of  the  (Commission  must 
be  accompanied  by  thejee  prescribed 
by  §  381.304  of  this  chapter. 


PART  389— {AMENDED] 

5.  Part  389  is  amended  as  follows: 
a.  The  authority  citation  for  Part  389 
continues  to  read  as  follows: 


Authority:  Paperwork  Reduction  Act  of 
198a  44  U.S.C.  3501-3520  (1982), 

tj  389.101    [Amamladl 

b.  The  Table  of  OMB  Control 
Numbers  in  S  389.101(b)  is  amended  by 
adding  '381.108"  in  the  numerical  order 
m  the  Section  column,  and  "0132"  in  the 
corresponding  position  in  the  OMB 
Control  Number  Column. 

c.  The  Table  of  OMB  Control  Numbers 
in  §  389.101(b)  is  further  amended  by 
adding  "381.302"  in  the  numerical  order 
in  the  Section  column,  and  "0132"  in  the 
corresponding  position  in  the  OMB 
Control  Number  Column. 

d.  The  Table  of  OMB  Control 
Numbers  in  5  389.1Cn(b)  is  amended  by 
adding  "381.303"  in  the  numerical  order 
in  the  Section  column,  and  "0132"  in  the 
corresponding  position  in  the  OMB 
Control  Number  Column. 

e.  The  Table  of  OMB  Control  Numbers 
in  §  389.101(b)  is  further  amended  by 
adding  "381.304"  in  the  numerical  order 
in  the  Section  column,  and  "0132"  in  the 
corresponding  position  in  the  OMB 
Control  Number  Column. 
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18  CFR  Parts  157,  274,  284,  375, 381, 
and  385 

(Docket  No.  RMS2-30-000;  Onter  No.  394] 

Fees  AppUcabie  to  tha  Natural  Gas 
Policy  Act 

Issued:  August  31,  1984. 
agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  establish 
fees  for  services  and  benefits  it  provides 
under  the  Natural  Gas  Policy  Act.  The 
rule  establishes  fees  for  applications  for 
adjustment  under  the  NGPA. 
Commission  review  of  well-category 
determinations  by  jurisdictional 
agencies,  reports  for  transaction* 
authorized  under  Title  III  of  the  NGPA. 
and  requests  for  interpretation  of  the 
NGPA  from  the  Office  of  the  General 
Counsel.  These  fees  are  authorized  by 
the  Independent  Offices  Appropriations 
Act,  which  provides  for  the  collection  of 
fees  to  make  agencies  self-sustaining  to 
the  extent  possible. 

EFFtcnvf  date:  This  rule  will  become 

effective  October  9, 1964. 

FOa  FURTMCR  MFONMATION  CONTACT: 

Fred  A.  Wolgel.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 


NE.,  Washington.  D.C.  20426.  (202)  357- 
8033. 

Before  Commissioners;  Raymond  J. 
O'Connor,  Chairman;  Georgians  Sheldon. 
A.  G.  Sousa  and  Oliver  C  Richard  III. 

I.  Introduction 

By  this  rule,  the  Federal  Energy 
Regulatory  Commission  (Conunission) 
amends  Part  381  of  its  regulations  to 
establish  fees  for  services  and  benefits 
provided  under  the  Natural  C^a  Pohcy 
Act  (NGPA).'  In  an  earher  rulemaking, 
the  Commission  adopted  its  basic 
methodology  for  establishing  fees  with 
respect  to  services  and  benefits 
provided  by  the  Commission,  as  well  as 
the  procedures  for  bilhng.  collecting, 
waivmg,  and  updating  fees.' This  rule 
applies  the  basic  methodology  to 
establish  the  following  fees: 

(1)  Application  for  adjustment  under 
section  502(c)  of  the  NGPA.  including 
exemptions  from  incremental  pricing 
under  section  206(d)  of  the  NGPA, 
56,000; 

(2)  Commission  review  of  a 
jurisdictional  agency  determination,  $25: 

(3)  Petition  for  approval  of  rates  and 
charges  for  transportation  of  natural  gas 
under  18  CFR  284.123(b)(2),  $2,000; 

(4)  Initial  or  extension  reports  filed  in 
accordance  with  18  CFR  284.106,  284.128, 
284.148  and  284.163  for  ti-ansactions 
authorized  under  Title  III  of  the  NGPA, 
$800;  and 

(5)  Request  for  interpretation  of  the 
NGPA  by  the  Office  of  the  General 
Counsel,  $1,200. 

II.  Background 

The  Commission  is  authorized  under 
the  Independent  Offices  Appropriation 
Act  of  1952  [lOAA)  to  estabUsh  fees  for 
services  and  benefits  it  provides.* The 
principal  interpretation  of  the  lOAA  is 
Bureau  of  the  Budget  Circular  A-2S,' 
which  states  that  a  fee  should  be 
assessed  for  each  measurable  unil  or 
amount  of  government  service  or 
property  from  which  an  identifiable 
recipient  derives  a  special  benefit. 

In  accordance  with  the  lOAA  and 
authoritative  interpretations  of  that 


15  U.S.C.  3301-3432  (1962). 

■  Final  Rule,  Fee*  AppUcabie  to  Producer  Maltcn 
under  the  Natural  Gaa  Act.  40  FR  5074  (Feb.  10 1SS«) 
(Docket  Ho.  KM  IZ-2i-9mi-ref>gdmied and  rule 
clanfmd.  4S  FS  17436  (Apr.  24. 1984).  appeal 
pending  No.  84-1S4S  (10th  O.  |aie  2.  MOt). 

'Act  of  Aug  31, 1S51,  Ck.  37S,  THic  V.  Section 
501.  &5  Stat  290.  at  codified  31  VS.C  9701  (MSZ). 

*  Buma  of  the  Budget  Circular  A-ZS  (SepL  23. 
1959)  This  interpretation  hat  been  cited  by  the 
United  State*  Supreme  Court  a*  "the  proper 
cofKtrvction  of  the  Act.~  FPC  v.  New  Bi^tentl 
Power  Co.  415  US  S45.  S81  f1974). 


35358 


Federal  Register  /  Vol.  49.  No.  175  /  Friday,  September  7.  1984  /  Rules  and  Regulations 


statute,'  the  Commission,  is  establishing 
any  fee.  must: 

(a)  Identify  the  service  for  which  the 
fee  is  to  be  assessed; 

(b)  Explain  why  the  particular  service 
benefits  an  identifiable  recipient  more 
than  it  benefits  the  general  public; 

(c)  Base  the  fee  on  as  small  a  category 
of  service  as  practical: 

(d)  Demonstrate  what  direct  and 
indirect  costs  are  incurred  by  the 
Commission  in  rendering  the  service, 
and  show  that  those  costs  are  incurred 
in  connection  with  the  service  rendered 
to  the  beneficiary;  and 

(e)  Set  a  fair  and  equitable  fee  for  the 
service. 

For  the  reasons  detailed  below,  the 
Commission  believes  that  the  fees  set 
forth  in  this  final  rule  meet  these 
requirements. 

III.  Summary  and  Analysis  of  Comments 

On  June  2, 1982.  the  Commission 
issued  its  notice  of  proposed  rulemaking 
(NOPR)  in  this  docket.* The  NOPR 
proposed  fees  for  certain  services  and 
benefits  provided  under  the  NGP.'X.  A.s 
indicated  above,  this  final  rule 
establishes  fees  for  the  following 
services  and  benefits  provided  under  the 
NGPA: 

(1)  Adjustments  requested  under 
section  502(c)  of  the  NGPA.  including 
exemptions  from  incremental  pricing 
under  section  206(d).  and  f)led  in 
accordance  with  Subpart  K  of  18  CFR 
Part  385: 

(2)  Review  of  jurisdictional  agency 
determinations  under  section  503  of  the 
NGPA  filed  in  accordance  with  18  CFR 
274.104; 

(3)  Approval  of  rates  and  charges  for 
transportation  of  natural  gas  under  18 
CFR  284.123(b)(2): 

(4)  Review  of  initial  or  extension 
reports  filed  in  accordance  with  18  CFR 
284.106.  284.126.  284.148.  and  284.163  for 
transactions  authorized  under  Title  III  of 
the  NGPA:  and 

(5)  Interpretations  of  the  NGPA 
rendered  by  the  Office  of  the  General 
Counsel,  requested  in  accordance  with 
18  CFR  Part  1901. 


^Se-e  Sal  I  Cable  Tele\,ision  Ass'n  Inc.  v.  United 
States.  415  U  S  336  (1974):  FPC  V  New  England 
Power  Co..  415  US.  345  |1974).  Mississippi  Power  f- 
Lijiht  Co.  V  NRC,  601  F.2d  223  (Slh  Cir.  1979).  cert 
denied.  444  U.S.  1102  (1980);  Natl  Cable  Television 
.■\ssn  Inc.  V.  FCC.  554  F.2d  1094  (D.C.  Cir  1976|; 
Electronic  Indus.  Ass'n  v  FCC.  554  F.2d  1109  (D.C 
Cir  1976);  Not  I  Ass  n  of  Broadcasters,  v  FCC.  F  2d 
1118  (DC.  Cir.  1976);  Capital  Cities 
Communications.  Inc.  v.  FCC.  554  F.2d  1135  (DC 
Cir   1976) 

•Fees  Applicable  lo  Ihe  Natural  Gas  Policy  Act. 
47  FR  24736  (jure  8.  1982).  The  Commission  received 
f.fty  five  commenis  in  response  lo  Ihe  NOPR. 


A.  Identification  of  Services 

Under  section  502(c)  of  the  NGPA.  ^e 
Commission  has  established  rules  for 
the  making  of  such  adjustments  as  may 
be  necessary  to  prevent  special 
hardship,  inequity,  or  an  unfair 
distribution  of  burdens.  The  rules 
governing  appbcations  for  adjustment 
are  set  forth  in  Subpart  K  of  18  CFR  Part 
385  of  the  Commission's  regulations. 
Under  §  385.1104(a),  an  applicant  must 
show,  among  other  things,  "how  the 
denial  of  relief  will  cause  the  applicant 
to  suffer  special  hardship,  inequity,  or 
unfair  distribution  of  burdens."  These 
adjustment  procedures  enable  an 
applicant  to  obtain  relief  from  an  order 
or  rule  issued  by  the  Commission  that 
implements  the  requirements  of  the 
NGPA.  The  category  of  adjustments 
include  the  granting  of  exemptions 
under  section  206(d),  in  whole  or  in  part, 
from  incremental  pricing. 

Federal  and  state  "jurisdictional 
agency"  determinations  under  section 
503  of  the  NGPA  establish  the  NGPA 
maximum  lawful  price  applicable  to  the 
sale  of  natural  gas  from  particular  wells. 
If  producers  wish  to  sell  gas  at  the 
prices  authorized  by  sections  102, 103, 
107  and  108  of  the  NGPA,  they  must 
submit  an  application  to  the 
jurisdictional  agency  for  a  well-category 
determination.  The  Commission  reviews 
the  initial  determination  made  by  the 
jurisdictional  agency.  If  the  Commission 
does  not  reverse  the  jurisdictional 
agency's  determination,  the  producer  is 
allowed  to  receive  the  applicable 
maximum  lawful  price.  As  a  practical 
matter,  that  price  may  be  higher  than  the 
price  the  producer  could  have  obtained 
in  the  absence  of  the  determination. 

Under  sections  311  and  312  in  Title  III 
of  the  NGPA,  the  Commission 
authorizes  several  types  of  transactions 
on  a  self-implementing  basis  without 
subjecting  these  transactions  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act  (NGA).  These  types  of 
transactions  include:  (1)  Transportation 
of  natural  gas  by  an  interstate  pipeline 
on  behalf  of  any  intrastate  pipeline  or 
local  distribution  company  for  a  period 
up  to  two  years;  (2)  sale  or 
transportation  of  gas  by  an  intrastate 
pipeline  to,  or  on  behalf  of,  any 
interstate  pipeline  or  local  distribution 
company  served  by  any  interstate 
pipeline  for  a  period  of  up  to  two  years; 
and  (3)  assignment  of  an  intrastate 
pipeline's  contractual  right  to  receive 
surplus  gas  to  any  interstate  pipeline  or 
local  distribution  company.  Pipelines 
benefit  from  this  program  by  being  able 
to  carry  on  the  designated  transactions 
without  the  need  for  prior  Commission 
approval.  However,  pipelines  that  utilize 


the  program  and  engage  in  these  specific 
transactions  are  required  to  submit 
reports  as  specified  in  Part  284  of  the 
Commission's  regulations  describing 
which  transactions  have  been 
undertaken.' 

Under  §  385.1901  of  the  Commission's 
regulations,  the  Office  of  the  General 
Counsel  provides,  at  the  request  of  any 
person,  interpretations  of  the  NGPA. 
The  information  and  analysis  provide 
guidance  that  may  be  used  by  the 
recipient  to  assist  its  decision  making 
and  planning  of  transactions  or 
activities  affected  by  the  NGPA. 

As  proposed  in  the  NOPR,  the 
Commission  has  decided  not  to 
establish  fees  for  certain  other  actions  it 
takes  relating  to  the  NGPA.  These 
actions  include  preliminary  and  formal 
enforcement  investigations,  Commission 
enforcement-related  settlements  and 
administrative  litigation,  news  releases, 
and  litigation  in  the  courts.  The 
Commission  believes  that  these  actions 
generally  do  not  manifest  the  necessary 
identifiable  benefit  to  an  individual 
entity. 

B.  Special  Benefits  to  Identifiable 
Recipients 

In  delineating  the  services  or  benefits 
for  which  agencies  are  permitted  to 
charge  fees  under  the  terms  of  the 
lOAA.  Budget  Circular  A-25  states  that 
a  fee  may  be  charged  to  an  identifiable 
recipient  who  derives  a  special  benefit 
from  a  Government  service. 'In  addition,' 
the  Circular  states  that  a  "special 
benefit"  has  accrued  if  the  recipient 
obtains  "more  immediate  or  substantial 
gains  or  values  than  those  which  accrue 
to  the  general  public."  ' 

Many  commenters  argue  that  the 
benefits  under  the  proposed  rules  inure 
primarily  to  the  public  or  to  consumers. 
Commenters  claim  that  no  special 
benefit  is  conferred  on  an  identifiable 
recipient,  as  is  required  by  the  lOAA. 
Some  commenters  argue  that  it  is  unfair 
to  charge  a  fee  for  complying  with  the 
regulations  and  that  the  purpose  Of 
obtaining  an  interpretation  is  to  avoid  a 
penalty,  not  to  receive  a  special  benefit. 

While  consumers  may  be  ultimate 
beneficiaries  from  the  regulation  of 
natural  gas  under  the  NGPA,  that  is  not 
determinative  of  the  Commission's  right 
to  charge  fees  under  the  lOAA.  The 
lOAA  provides  for  the  collection  of  fees 
for  a  "service  or  thing  of  value  provided 
by  the  agency. '"Commission  review  of 


'See  18  CFR  284  106,  284  126.  284.148. 
"Budget  Circular  A-25.  at  1-2. 
»W.  812. 

'°31  U.S.C.  9701  (1982).  This  phrase  was  changed 
in  1982  from  "any  worli.  service,  publication,  report 

Continued 
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requests  for  adjustments  under,  or 
interpretations  of,  the  NGPA  and 
Commission  regulations  and  review  of 
well  category  determinations  and  Title 
III  transactions  are  the  types  of  services 
for  which  the  lOAA  contemplates  the 
collection  of  fees.  The  Court  of  Appeals 
for  the  D.C.  Circuit  has  held  that  a  fee 
otherwise  authorized  is  not  rendered 
invalid  even  where  the  benefit  to  (he 
public  is  greater  than  the  benefit  to  the 
applicant. "The  court  also  held  that  an 
agency  is  entitled  to  charge  a  fee  for 
services  which  assist  a  person  in    ' 
complying  with  a  statute.'* 

Commenters  also  assert  that  it  is 
unfair  to  impose  fees  on  entities  that  are 
suffering  hardship  and  are  seeking  relief 
therefrom.  One  commenter  asserts  that 
it  is  illegal  to  do  so.  Another  commenter 
argues  that  the  fee  will  foreclose  use  of 
the  "safety  value"  established  in  section 
502(c)  of  the  NGPA.  The  Commission 
disagrees  with  these  assertions.  The 
case-bv-case  waiver  procedures  in  18 
CFR  381.106  should  adequately  protect 
those  entities  from  suffering  economic 
hardship  as  a  result  of  the  filing  fees 
imposed. 

C.  Smalli  St  Practical  Unit 

In  designing  a  fee  schedule,  the  lOAA 
requires  the  Commission  to  base  fees  on 
the  smallest  unit  or  category  of  service 
that  is  practical.  The  Court  of  Appeals 
for  the  D.C.  Circuit  set  forth  the  general 
rule: 

*  *  •  (Wle  interpret  the  statute  and  the 
Supreme  Court  decisions  to  require 
reasonable  particularization  of  the  tMsis  for 
the  fees,  accomphshed  by  an  allocation  of 
costs  to  the  smaUest  unit  that  is  practical.  In 
most  cases,  we  expect  this  unit  will  be 
classes  of  carriers  or  applicants  or  grantees 
of  services  which  the  Commission  has 
already  singled  out  for  separate  treatment  in 
its  1975  fee  schedule.  ClasslRcabon  is  always 
a  difficult  problem,  involving  as  it  does  the 
drawing  of  lines;  but  the  solution  is  not  to 
group  dissimilar  entities  together.  The 
Commission  must  examine  its  expenses  and 
set  forth  the  maximum  particularization  of 
costs  which  it  conveniently  can  make,  so  that 


document,  benpfu.  privilege,  authority,  or  similaT 
thing  of  value  or  utility"  for  coniistency  and  lo 
eliminate  unnecessary  words.  H.R.  Rep.  No  651. 
97lh  Cong..  2d  Stss.  228  (1862). 

"The  court  discuawd  the  FCCs  implementslMiD 
of  language  in  Budget  Circular  A-25  that  precludes 
fees  for  activiiies  when  the  "identification  of  U»e 
ullimafe  beneficiary  is  obscure  and  the  service  can 
be  primarily  contidered  as  benefitting  broadly  the 
general  public"  (emphasii  added): 

The  term  "pnmanly "  la  misleading,  and  we  reiect 
any  suggestion  thai  the  Commission  should  be 
limited  to  charging  fees  for  those  services  where  the 
benefit  lo  the  private  party  is  greater  than  the 
benefit  to  the  public;  but  with  that  word  eliminated, 
we  endorse  the  agency's  language. 

Elecimnics  Indus.  Ass'n  v.  FCC,  554  FJld  1109, 
1114  n,  12  (D.C.  Cir  1976). 

"Id.  aims. 


the  correctness  of  its  actions  can  be 
reviewed. " 

Further,  Budget  Circular  A-25  states 
that  "costs  shall  be  determined  or 
established  from  the  best  available 
records  in  the  agency,  and  new  cost 
accounting  systems  will  not  be 
established  solely  for  this  purpose."  '* 

The  Commission,  in  keeping  with 
Budget  Circular  A-25.  is  classifying  its 
fees  by  types  of  applications  or  filings, 
which  are  the  smallest  practical  unit. 
The  Commission  has  calculated  its  fees 
from  its  Management  Information 
Systems  (MIS).  TTie  MIS  is  an  agency 
system  established  to  track  "workload. 
The  MIS  tracks  time,  by  work-months, 
based  on  types  of  applications  or 
proceedings.  The  Commission  is 
establishing  one  fee  for  an  entire  filing 
or  proceeding  because  that  filing  or 
proceeding  is  the  smallest  unit  practical 
for  the  Commission  to  develop  fees. "In 
the  NOPR  in  this  docket,  the 
Commission  stated  that  it  anticipated 
establishing  two  separate  fee  categories 
for  initial  Title  III  reports  and  for 
extension  reports  under  Title  III.  After 
calculating  the  time  spent  on  these  two 
areas  and  the  resulting  fees,  the 
Commission  has  found  the  fees  to  be  so 
nearly  identical  that,  for  logical  and 
administrative  efficiency  reasons,  only 
one  fee  category  for  both  activities  is 
being  established. 

However,  the  Commission  has  also 
determined  that  the  time  spent  on 
processing  one  type  of  Title  III 
application  differs  significantly  from  the 
time  spent  on  all  other  Title  III  activities. 
These  applications  involve  the 
transportation  of  gas  by  intrastate 
pipelines  on  behalf  of  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline  under  18 
CFR  284.123(b)(2).  Under  {  284.123(b)(1), 
an  intrastate  pipeline  in  certain 
circumstances  may  elect  to  use  a  rate 
methodology  already  on  file  with  the 
appropriate  state  public  utility 
commission  (PUC).  and  such  rates  are 
presumed  to  be  fair  and  equitable. 
Alternatively,  under  §  284.123(b)(2),  an 
intrastate  pipeline  may  petition  the 
Commission  for  approval  of  its  proposed 
rates  and  charges  for  such 
transportation,  and  file  information 
purporting  to  show  that  the  prop>osed 
rates  and  charges  are  fair  and  equitable. 


"Electronic  Indut.  Att'n  ».  PCC  tupro  note  h.  si 

1116-17. 

"  BudtKt  Circular  A-2&.  al  3. 

"The  Conunission  has  recently  updated  the  MIS 
by  startirjg  to  track  its  workload  on  a  new  system 
(Time  Distribution  Reporting  System),  which  may 
provide  an  even  greater  degree  of  accuracy  of 
Comnussion  workload  At  this  time,  however,  the 
Commission  does  not  have  a  year's  worth  o( 
complete  data  to  develop  actual  fee*  from  the  ae«r 
system 


If  the  pipeline  makes  the  election  under 
§  284.123(b)(2),  the  Commissioo  must 
establish  a  rate  rather  than  simfdy 
review  an  existing  rate  on  file  with  • 
state  PUC.  The  average  costs  for  such 
determinations  are  substantially  higher 
than  for  all  other  transportation 
transactions  pursuant  to  Title  III  of  the 
Act. 

Accordingly,  the  final  mle  separates 
out  applications  under  i  284.123(bK2) 
from  other  Title  111  activities  and 
establishes  a  separate  fee  based  on  the 
substantially  higher  processing  costs  for 
these  applications. 

D.  Basis  of  Cost  Recovery 

1.  Direct  and  Indirect  Costs  Included 

The  Commission's  fee  schedule  is 
designed  to  account  for  aU  types  of 
recoverable  costs  associated  with  the 
processing  of  specified  applications  and 
filings  under  the  Commission's 
jurisdictional  statutes.  The  costs 
attributable  to  a  particular  Conunission 
service  are  not  merely  the  salaries  of  the 
employees  who  review  the  applications 
or  filings.  The  attributable  costs  include 
the  direct  salary  costs  as  well  as  the 
substantial  amount  of  indirect  salary 
costs  which  the  Commission  expends  in 
its  reviews.  As  the  Fifth  Circuit  has 
stated,  employees 

'  *  '  must  be  supplied  working  space, 
heating,  lighting,  telephone  service  and 
secretarial  support.  Arrangenenta  mu*!  be 

made  so  that  *  *  *  [they  are)  hired,  paid  on  a 
regular  basis  and  provided  specialized 
training  courses.  These  and  other  costs  such 
as  depreciation  and  interest  on  plant  and  . 
capital  equipment  are  all  necessarily  incurred 
in  the  process  of  reviewing  an  appKcation.  •• 

Accordingly,  the  Conunission  has 
included  in  its  identification  of  costs  the 
following  items:  salaries  and  benefits; 
travel:  transportation  of  things;  rents; 
communications  and  utilities;  printing; 
other  support  services;  supplies:  and 
equipment. 

2.  Methodology 

(a)  Underlying  Considerations.  The 
Commission's  calculation  of  the  costs  of 
providing  each  of  the  services 
represented  by  a  fee  category  is  directly 
related  to  the  amount  of  time  the 
Commission  spends  providing  each  of 
the  services.  'The  fees  in  this  rule  are 
based  on  information  obtained  through 
the  Commission's  Management 
Information  System  (MIS),  which 
provides  the  amount  of  time  spent  on  all 
Commission  functions.  The  functions  are 
grouped  into  categories  which  represent 
the  Commission's  various  programs. 


"Mistimtppi  Power  »  Light  Co.  v  NfiC.  eupro 
note  S.  al  232. 
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including  gas  wellhead  pricing,  gas 
pipeline  rates,  gas  pipeline  certificates, 
gas  producer  certificates,  gas  producer 
rates,  oil  pipeline  regulation, 
hydropower  regulation,  and  electric 
power  regulation.  The  MIS  workload 
data  is  recorded  on  a  monthly  basis. 
With  respect  to  each  function,  the 
supervisor  records  for  the  MIS  the 
number  of  projects  initiated  (receipts) 
and  completed  (completions)  in  a 
particular  time  period.  Most 
Commission  functions  can  be  measured 
in  terms  of  the  number  of  projects 
initiated  and  completed.  In  accordance 
with  Commission  practice,  these 
projects  are  generally  assigned  docket 
numbers  and.  for  purposes  of  this 
discussion,  will  be  referred  to  as 
"docketed  activities."  The  supervisor  in 
each  organization  unit  reports  to  the 
MIS  the  amount  of  time  spent  by  staff  on 
each  functional  category  in  terms  of 
work-months.  A  "work-month"  is  the 
unit  of  work  represented  by  one 
employees  demotion  of  1(X)%  of  his  or 
her  time  for  one  m.onth.  In  addition,  time 
sheets  are  coded  by  functional 
categories  and  are  filled  out 
Commission-wide  every  two  weeks. 
Supervisors  check  employee  time  sheets 
for  accuracy  in  coding. 

Many  non-docketed  support  functions 
are  essential  to  the  completion  of  any 
docketed  activity.  However,  they  cannot 
be  measured  in  terms  of  receipts  and 
completions  because  the  nature  of  these 
functions  makes  it  impractical  to  do  so. 
Like  other  functions,  the  time  spent  on 
support  activities  is  reported  by  unit 
supervisors  in  terms  of  work-nionths. 

Only  those  support  functions  that  are 
related  to  providing  a  benefit  are 
included  in  the  fee  calculations.  These 
support  functions  will  be  referred  to  as 
"support  activities'  and  can  be  divided 
into  three  categories.  First,  there  are 
support  activities  that  involve  general 
supervision,  personnel  management,  and 
routine  administrative  functions. 
Routine  administrative  functions  include 
such  activities  as  maintenance  of  time 
and  leave  records,  the  handling  of 
property  and  supplies,  staff  meetings, 
and  the  planning  and  organizing  of 
leave.  The  entire  cateogry  is  labeled  as 
"adm.inistrative  services"  and  is 
included  in  the  fee  structure  because  it 
is  essential  to  the  FERC's  ability  to 
complete  docketed  activities. 

Second,  support  staff  responds  to 
requests  for  information  that  may  not 
contribute  directly  to  the  completion  of 
a  docketed  activity.  E.xamples  include 
requests  for  information  from  the  public, 
from  the  Congress,  from  the  General 
Accounting  Office,  and  from  other 
governmental  agencies.  The  Commission 
has  excluded  from  its  calculation  of  fees 


the  work-months  associated  with  this 
second  category  of  "inquiries  and 
internal  communications"  because  this 
type  of  support  activity  is  not  involved 
in  completing  docketed  activities. 

Third,  support  staff  establishes  or 
reviews  certain  Commission  operations 
and  procedures.  This  is  "technical 
management  and  operations,"  These 
activities  include  work  on  the  FERC 
budget,  management  information 
systems,  and  program  development 
functions  such  as  special  studies  or 
briefings  on  relevant  subjects,  but  which 
are  not  identified  with  just  one  docketed 
activity.  This  category  is  therefore  an 
integral  part  of  completing  docketed 
activities. 

Support  activities  represent  a  type  of 
indirect  cost,  but  are  channeled  into  the 
cost  calculations  separately  from  all 
other  indirect  costs  (such  as  physical 
plant  overhead).  These  other  indirect 
costs  are  added  together  with  direct 
costs  to  come  up  with  an  average 
monthly  cost  per  Commission  employee 
of  S4.770.67.  That  figure  is  multiplied  by 
the  time  (in  work-months)  taken  to 
review  a  type  of  application.  Support 
activities  represent  work-months 
expended  which  cannot  be  allocated 
directly  to  each  individually-tracked, 
docketed  activity.  Therefore,  the  work- 
months  used  in  the  fee  calculation 
consist  both  of  time  actually  spent 
reviewing  a  particular  type  of 
application  and  also  a  pro-rata  share  of 
the  time  spent  on  support  activities 
associated  with  reviewing  that  type  of 
application. 

(b)  Calculation  of  Fee  Amounts.  For 
purposes  of  this  rule,  the  Commission 
has  used  the  following  methodology  to 
determine  the  cost  of  providing  any 
service  or  benefit.  First,  the  work- 
months  reported  for  a  class  of  docketed 
activity  are  added  to  a  pro-rata  share  of 
the  work-months  reported  for  the 
relevant  support  a;.tivities  for  that 
activity.  This  figure,  representing  the 
total  number  of  work-months  dedicated 
to  a  class  of  docketed  activity  for  a  year, 
is  divided  by  the  number  of  completions 
for  the  year  for  the  given  activity.  The 
resulting  quotient  represents  the  average 
number  of  work-months  required  to 
complete  one  proceeding  in  that  given 
class  of  docketed  activity. 

Second,  the  Commission  used  the 
following  data  provided  by  its  Office  of 
Program  Management  to  figure  the 
average  cost  of  a  work-month,  based  on 
the  Commission's  FY  (Fiscal  Year)  1983 
actual  costs. 

Salaries  and  beneftd $46,228 

(Based  on  year-end  paroti  dau  and  benefits) 

Tfavel 726 

Transportation  of  mags ., 7 


Rents,  communications  A  utilities 3.185 

Pnnting  .                 1699 

Oilier  sen/ices— excludes  direct  program  contracts  4.684 

Supplies                                                477 

Equipment , 42 


Total 


.  157.246 


The  total  was  divided  by  12  to  yield  an 
average  work-month  cost  of  $4,770.67. 

Third,  in  order  to  determine  the  cost 
of  an  activity,  the  Commission 
multiplied  the  average  cost  per  work- 
month  by  the  average  number  of  work- 
months  required  to  complete  the 
activity." 

Commenters  provide  many  different 
reasons  for  why  they  believe  that  the 
Commission's  cost  methodology  is  either 
severely  flawed  or  excessively  vague. 
Some  of  these  reasons  include  use  of 
actual  salaries  from  one  year  and  the 
time  figures  from  another  year,  use  of 
mean  work-month  costs  rather  than  the 
median  or  mode,  use  of  only  one  year's 
data  for  determining  fees,  inadequate 
explanation  of  support  costs 
calculations,  and  inclusion  of  costs  that 
do  not  benefit  an  identifiable  recipient 
or  are  not  actually  incurred  by  the 
Commission  in  rendering  a  particular 
service. 

Several  commenters  claim  that  the 
Commission  should  not  use  an  agency- 
wide  figure  for  determ.ining  its  direct 
costs.  Instead,  they  maintain  that  the 
Commission  should  determine  fees 
based  on  the  average  salary  of  only 
those  employees  processing  particular 
filings.  As  permitted  under  Budget 
Circular  A-25,  the  Commission's 
accounting  system  employs  an  agency- 
wide  figure  for  salaries  and  therefore 
the  Commission  has  used  an  agency- 
wide  figure  as  the  basis  for  its  costs. 

As  for  what  costs  are  permissible  for 
inclusion,  the  lOAA  provides  for  the 
collection  of  fees  which  include  both 
direct  and  indirect  costs  of  the 
Government.  Thus,  there  is  no  reason  to 
exclude  any  item  except  for  support 
functions  relating  to  inquiries  and 
internal  commiunications.  as  discussed 
above.  All  other  support  activities  are 
an  integral  part  of  completing  docketed 
activities  and  therefore  are  included  in 
the  calculations.  Second,  in  devising  its 
fee  schedule,  the  Commission  is 
authorized  to  determine  or  estimate  its 
costs  "from  the  best  available  records  in 
the  agency."  '"For  this  Commission,  that 
means  the  MIS. 


"Upddled  data  sheets  are  t>eing  placed  in  the 
Commission's  Public  File  Room  detailing  the 
calculations. 

"  Budget  Circular  A-25.  at  3. 
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The  proposed  rule  used  FY  1982 
budgeted  figures  to  determine  its  costs, 
and  FY  1981  actual  completions  and 
work-months  in  the  fee  calculation.  The 
method  of  updating  the  fees  was  tied  to 
FY  1981  as  the  "base  year."  Each 
subsequent  year  was  to  be  adjusted  by 
the  change  in  costs  between  the  base  " 
year  and  the  year  in  consideration. 
Under  the  proposed  rule,  the  number  of 
completions  and  work-months  would 
not  be  changed  from  the  FY  1981  base- 
year  numbers.  The  Commission  now 
believes  it  is  more  accurate  to  calculate 
fees  from  actual  completions  and  work- 
months,  as  well  as  actual  costs. 
Consistent  with  its  other  final  fees  rules, 
the  Commission  has  decided  to  use 
actual  fiscal  year  figures  in  this  rule  as 
well  as  in  updating  the  fees  in 
subsequent  years  (see  section  III.E. 
below).  Accordingly,  the  Commission 


has  calculated  the  fees  in  this  rule  from 
actual  fiscal  year  1983  direct  and 
indirect  costs,  completions,  and  work- 
months.  This  approach  will  keep  data 
more  current.  This  approach  also 
eliminates  any  inaccuracies  which  could 
arise  from  using  budgeted  figures.  In 
addition,  by  updating  completions  and 
work-months  with  the  most  recently 
available  data,  the  fees  will  reflect  any 
improvements  that  may  occur  in  the 
average  number  of  work-months  per 
completion. 

E.  Actual  Fees  Established  and 
Procedure  for  Updating  Fees 

The  following  table  summarizes  for 
FY  1983  the  total  number  of  work- 
months,  completions,  and  the  average 
cost  per  completion  in  rendering  the 
services  for  which  the  Commission  is 
establishing  fees  in  this  final  rule. 


Servce 


AdiosimetW  under  NGPA  5  502(c) 

Jurisdictional  agency  aelefmination      

PptrtKjns  tor  rale  approval  pursuant  to  8  284  1 23(b)(2) . 

All  other  initial  and  exIensKXi  repons  urxler  Utte  HI 

OGC  imerpretations  o(  the  NGPA 


Tom 
1963 


127  93 
29511 

58  33 
135  95 

35.84 


Total 
oomple- 
lions  in 

1983 


35 

59.429 

138 

604 

47 


Av«f«ge 

nufTib6f 

WM'sper 

compw- 

hon  in 

1963 


365 

00496 
4226 
1690 
762 


Average 

coal  per 

comptebon 

m  1963 


S17. 41294 

"29  59 

2,01608 

806  24 

3.635.25 


J'J^e'^!^,Z^°f'  =°?P'e"°"  '"  '«"«*  0*  iunsdictonal  agency  3eterm.nation»  also  incudes  compuie-  costs  incurred 
\^.„,,?!!^    intormaiK>n   Aaminisiralion   and    reimtxir&ea    t)y    tn»?    Comr™ssK>r     egu^aieni    tc    approxi^iateiy    $6  93    per 


deter  minabon 


The  Commission  believes  the  costs 
associated  with  petitions  for  adjustment 
and  OGC  interpretations  are  such  that 
to  fully  recover  these  costs  through  fees 
would  substantially  discourage  the  use 
of  these  services.  In  addition,  these 
services  may  be  requested  by  a  broad 
spectrum  of  regulated  entities,  and  there 
are  a  substantial  number  of  small 
businesses,  such  as  small  gas  producers, 
within  this  class.  The  Commission, 
therefore,  has  reduced  the  fees  for 
requests  for  adjustments  to  S6.000.  This 
represents  a  sixty  percent  reduction  of 
the  full-cost  recovery  amount  plus  an 
additionHl  five  percent  reduction 
becau.-e  the  Commission  itself  is  not 
normally  involved  in  issuing  any  order. 
This  total  sixty-five  percent  reduction  is 
the  same  percentage  proposed  in  the 
NOPR.  The  fee  for  requests  for  OGC 
interpretations  has  been  reduced  to 
$1,200.  This  is  also  a  sixty-five  percent 
reduction  from  full-cost  recovery, 
consistent  with  the  Commission's 
reduction  policy  for  adjustments. 

These  categorical  reductions  are 
policy  judgments  by  the  Commission 
representing  its  best  estimate  of  the 
magnitude  of  reductions  that  may  be 
necessary  to  avoid  discouraging  the  use 
of  these  services.  It  is  possible  that 
'  t 


higher  percentages  could  be  necessary, 
but  more  experience  under  this  fee 
structure  is  needed  before  that  judgment 
can  be  made.  Therefore,  unless 
subsequently  modified,  these  same 
percentages  of  reduction  from  full-cost 
recovery  will  carry  over  to  future  years 
as  costs  are  updated. 

The  following  fees  are  therefore 
established;  =° 


Servicae 


Feet 


Adiustments  under  NGPA  section  502(c) _ $6,000 

Jurisdictional  agency  deterrrnatior  reviews       J        25 

Petitions       tor       rale       atp'ovai       pursuant       to 

i2M  123lbl<2)  

Aii  Dtler  incuai  or  enensiori  reports  under  title  HI 


2.000 
800 

OCjC  .nterpretalios  o»  ttw  NGPA    1.20O 


The  Commission  will  update  its  fees 
under  Part  381  each  year  to  reflect  the 
most  current  Commission  costs.  An 
updated  fee  schedule  will  be  published 
annually  in  the  Federal  Register,  after 
the  close  of  the  preceding  fiscal  year. 
The  updated  fees  will  be  based  on 
actual  completions,  work-months  and 


"Fees  are  established  by  taking  actual  coats  and 
rounding  donn  to: 

(1)  The  neai^sl  $5  increment,  if  the  total  cost  is 
SUKI  or  less:  and 

121  The  nearest  $1(K)  increment,  if  the  total  coat  is 
more  than  $100 


costs  from  the  preceding  fiscal  year.  In 
this  way,  the  fees  will  reflect,  using  the 
most  current  data  available,  the  benefits 
to  the  recipients. 

With  regard  to  fees  for  Title  III 
transactions,  if  an  intrastate  pipeline 
seeks  to  establish  a  new  rate  for  six  on- 
going transportation  arrangements 
under  $  284.123(b)(2),  it  would 
accompany  that  petition  with  a  single 
$2,000  fee.  In  contrast,  if  the  intrastate 
pipeline  later  seeks  to  extend  the  six 
transportation  arrangements,  a  total  of 
$4,800  (six  times  $800)  is  due.  Note  that 
the  $800  fee  is  due  for  an  initial  full 
report  or  extension  report  irrespective  of 
whether  or  not  that  transaction  is 
subject  to  a  8  284.123(b)(2)  rate  appro\  al 
proceeding. 

F  Exceptions  to  Full  Cost  Recovery 

1.  Reduction  in  Fee  Amounts  by 
Category 

As  outlined  above,  the  Commission 
has  established  in  this  rule  fees  which 
include  all  the  recoverable  costs 
associated  with  the  particular  benefits 
and  services  provided.  In  doing  so,  the 
Commission  has  categorically  reduced 
the  fees  for  adjustments  under  the 
NGPA  by  approximately  65  percent,  and 
requests  for  OGC  interpretations  by 
approximately  65  percent.  The 
Commission  recognizes  that  there  may 
be  other  instances  in  the  future  where 
the  Commission  determines  that  full- 
cost  recovery  fees  would  have  an 
adverse  effect  on  applicants,  or  would 
undermine  Commission  activities.  In 
such  cases,  the  Commission  may  again 
exercise  discretion  to  reduce  fees  tv  less 
than  full-cost  recovery  in  order  to 
prevent  a  disproportionate  economic 
impact  or  for  other  good  cause.  Good 
cause  would  include  situations  where 
the  Commission  wishes  to  encourage 
use  of  a  service,  where  less  Commission 
time  is  required  than  staff  time,  or  where 
there  is  a  reduction  in  the  amount  of 
time  required  to  process  a  filing.  Any 
new.  future  reduction  in  a  fee  would  be 
initiated  only  by  rulemaking.  The  same 
percentage  of  reduction  would  carry 
over  to  subsequent  years  unless  further 
notice  was  given  by  the  Commission 
that  it  was  altering  that  reduction. 

Some  commenters  argue  that  the 
standards  for  exceptions  to  full  cost 
recovery  are  vague,  and  that  the 
Commission  should  adopt  regulations 
setting  forth  specific  standards  for 
waiver  from  full-cost  recovery.  The 
Commission  believes  that  the  standards 
enumerated  above  are  sufficiently 
specific  for  parties  to  be  apprised  of  the 
circumstances  under  which  the 
Commission  may  reduce  fees  to  less 


I 
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than  full  cost  recovery.  However,  the 
Commission  emphasizes  that  even 
where  these  standards  may  apply,  a 
decision  to  reduce  fees  to  less  than  their 
full  cost  for  a  class  of  applicants 
involves  policy  judgments  as  well  as  the 
Commission's  expertise.  Any  categorical 
reductions  in  fee  amounts  will  be  done 
by  rulemaking.  If  a  rulemaking  is 
developed,  the  Commission  will  take 
into  accoun*  economic  hardship  to  the 
class  of  applicants.  This  is  as  specific  as 
is  possible  given  the  degree  of  flexibility 
the  Commission  needs  in  determining 
good  cause  for  a  cafegorial  reduction. 
This  is  to  be  distinguished  from  a 
situation  where  an  individual  applicant 
can  demonstrate  severe  economic 
hardship  and  qualify  for  a  waiver,  as 
discussed  below. 

2.  Case-by-Case  Waiver  Procedures 

The  Commission  also  realizes  that  a 
different  situation  could  arise  in  which 
an  individual  applicant  is  unable  to  pay 
fees  as  set  by  the  Commission  due  to 
severe  economic  hardship.  The 
Commission  recently  promulgated  a  rule 
establishing  the  general  procedures  for 
case-by-case  waiver  determinations.^'  If 
an  applicant  is  suffering  from  a  period  of 
severe  economic  hardship,  the  applicant 
will  have  the  burden  of  presenting 
evidence  to  the  Commission,  such  as  a 
financial  statement,  showing  that  the 
applicant  is  either  economically  unable 
to  pay  the  fee.  or  that  if  the  applicant 
does  pay  the  fee.  it  will  place  the 
applicant  in  a  state  of  financial  distress 
or  emergency.  The  material  must  be 
included  with  the  petition  for  waiver  at 
the  time  of  filing  the  application.  The 
Commission,  or  its  designee  will  analyze 
petitions  for  waiver  to  determine 
whether  the  standards  for  waiver  have 
been  met.  The  Commission  will  notify 
the  applicant  as  to  whether  the  petition 
for  waiver  has  been  denied  or  accepted. 

C.  Procedures  for  Paying  Fees 

The  Commission's  notice  stated  that 
fees  must  be  submitted  by  certified 
check,  made  payable  to  the  United 
States  Treasury.  A  number  of 
com.menters  argue  that  there  is  no 
reason  to  require  certified  checks.  They 
state  that  a  corporate  check  should  be 
sufficient. 

The  Commission  has  already  deleted 
the  certified  check  requirement  in 
establishing  its  general  fee  procedures 
(see  18  CFR  381.105).  In  all  cases  except 
for  review  of  jurisdictional  agency 
determinations,  a  check  made  payable 
to  the  United  States  Treasury  must  still 
be  included  with  the  fifing  or  application 
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unless  a  petition  for  waiver  is  submitted 
in  lieu  of  the  fee.  The  check  must 
indicate  for  what  tha  fee  is  being 
submitted,  e.g..  request  for  adjustment 
under  section  502(c).  This  may  be 
written  on  the  bottom  of  the  check.  If  the 
filing  or  application  is  not  accompanied 
by  either  the  appropriate  fee  or  a 
petition  for  waiver,  it  will  be  considered 
deficient  and  will  not  be  processed  until 
remedied  by  the  company. 

Many  commenters,  including  several 
juri.sdictional  agencies,  strongly  oppose 
the  Commission's  proposed  procedure  of 
using  the  jurisdictional  agencies  to 
collect  the  fees  for  well-category 
determinations  on  behalf  of  the 
Commission,  for  eventual  forwarding  to 
the  Commission.  The  commenters  raise 
three  arguments:  (1)  The  jurisdictional 
agencies  would  have  to  shoulder  the 
additional  costs  of  handling  and 
accounting  for  the  checks,  (2)  the  extent 
of  liability  for  the  theft,  loss,  or 
embezzlement  is  unclear,  and  (3)  the 
jurisdictional  agencies  do  not  have 
authority  to  make  collections  on  behalf 
of  the  Federal  government. 

The  Commission  has  decided  that  it 
will  collect  this  fee  directly  from 
applicants  through  an  annual  billing 
procedure  at  the  end  of  each  calendar 
year.  Under  18  CFR  274.104,  the 
Commission  receives  a  notice  of 
determination  from  the  jurisdictional 
agency.  Following  receipt  of  that  nofice. 
the  Commission  notifies  the  applicant 
that  it  has  received  the  jurisdictional 
agency  determination.  At  the  end  of 
each  calendar  year,  the  Commission  will 
mail  bills  to  each  producer  for  all 
jurisdictional  agency  determinations 
received  by  the  Commission  in  that  year 
related  to  that  producer's  wells, 
beginning  with  jurisdictional  agency 
determinations  received  by  the 
Commission  after  the  effective  date  of 
this  rule.  The  producer  will  be  required 
to  submit  the  fee  to  the  Commission 
within  thirty  days  of  the  billing  date. 

Commenters  complain  of  the 
Commission's  decision  to  exclude  the 
possibility  of  fee  refunds.  They  argue 
that  the  Commission  should  include  a 
provision  in  the  final  rule  whereby  an 
applicant  could  receive  a  refund  if  the 
application  were  rejected  on  grounds 
other  than  nonpayment  of  fees,  or  if  the 
Commission  did  not  respond  within  a 
reasonable  amount  of  time. 

The  Commission's  decision  not  to 
allow  refunds  is  consistent  with  the 
policy  behind  the  lOAA.  The  statute 
authorizes  Coverment  agencies  to 
become  self-sustaining  to  the  fullest 
extent  possible.  To  do  so,  the  agency  is 
to  collect  fees  for  services  and  benefits 
it  provides.  The  Congress  gave  this 


Commission  the  duty  of  carrying  out 
functions  under  the  NGPA,  the  »er\'ices 
for  which  involve  reviewing  each 
petition  or  application,  not  guaranteeing 
the  issuance  of  an  order  or 
interpretation.  The  Commission  reviews 
every  petition,  filing,  or  request.  Some 
petitions  and  requests  are  accepted, 
some  are  not.  The  Commission's  fees 
cover  the  time  and  cost  of  providing 
these  services,  as  authorized  by  the 
lOAA.  It  does  not  necessarily  cost  the 
Commission  any  less  when  it  rejects  a 
petition  or  request.  In  addition,  the 
Commission's  decision  not  to  allow 
refunds  is  consistent  with  its  current 
policy  of  no  refunds  of  fees  under  the 
NGA  under  Part  159  of  the 
Commission's  regulafions. 

H.  Direct  Billing 

The  methodology  used  to  establish  the 
fees  in  this  rule  is  based  on  the  actual 
time  of  processing  filings  and  the  actual 
agency-wide  costs  involved  with  this 
processing.  The  Commission  takes  the 
actual  work-months  associated  with  a 
class  of  docketed  activity  and  divides  it 
by  the  number  of  completions  in  that 
class  to  arrive  at  an  average  number  of 
work-months  per  completion.  The  figure 
is  then  multiplied  by  the  average  cost 
per  work-month  to  arrive  at  the  fee. 

However,  the  Commission 
occasionally  receives  filings  which  are 
not  average.  These  filings  may  be 
extensive  in  scope  and  present  factual, 
legal,  or  policy  issues  of  such 
complexity  that  the  Commission  may 
devote  an  extraordinary  amount  of  time 
and  effort  to  processing  them.  The 
standard  fees  established  in  this  rule 
bear  no  reasonable  relationship  to  the 
actual  cost  of  processing  extraordinary 
filings.  Moreover,  if  the  costs  of 
processing  extraordinary  filings  are 
included  in  the  costs  associated  with 
average  filings,  persons  submitting 
average  filings  would  be  subsidizing 
those  submitfing  the  extraordinary 
filings.  So,  in  the  case  of  an 
extraordinary  filings,  the  Commission 
reser\'es  the  option  of  ordering  a  direct 
billing  procedure,  when  the  processing  of 
the  filing  begins,  or  at  any  time  up  to  one 
year  after  receiving  a  complete  filing. 
While  the  Commission  does  not  expect 
direct  billings  to  be  used  often  in  the  fee 
areas  covered  by  this  rule,  it  is 
necessary  to  allow  the  degree  of 
fiexibility. 

Under  the  direct  billing  procedure,  the 
Commission  will  periodically  bill  the 
entity  that  submitted  the  filing  for  all  the 
direct  and  indirect  costs  incurred  by  the 
Commission  in  processing  the  filing 
unless  a  lesser  amount  is  determined  to 
be  fair  and  equitable.  The  staff 
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resources  devoted  to  processing  a  filing 
resulting  in  a  direct  billing  will  be 
separately  recorded  and  will  not  be 
included  in  the  work-months  associated 
with  processing  average  filings.  If  the 
decision  to  bill  a  lesser  amount  is  based 
upon  the  presence  of  intervenors  in  a 
proceeding,  the  Commission  is  retaining 
the  discretion  to  determine  whether 
some  of  the  costs  not  directly  billed  to 
an  applicant  should  instead  be  billed  to 
the  intervenors.  Any  decision  to  directly 
bill  intervenors  will  be  made  on  a  case- 
by-case  basis. 

Commenters  state  that  the  direct 
billing  procedure  is  too  vague. 
Commenters  also  object  to  the  direct 
billing  method  because  they  claim  that 
the  complexity  of  a  filing  might  result 
from  the  participation  of  intervenors  and 
that  intervenors  should  be  assessed 
some  of  the  fee.  One  commenter  states 
that  a  proceeding  may  be  complex 
because  it  contains  public  policy  issues 
where  the  potential  benefit  to  the 
applicant  is  secondary  to  that  of  the 
public.  As  noted  above,  the  Commission 
agrees  that  it  may  be  appropriate  to 
allocate  some  of  the  costs  to  intervenors 
in  direct  billing  situations  and  that  this 
will  be  determined  on  a  case-by-case 
basis. 

Also,  one  commenter  requests  that  an 
applicant  be  given  an  advance  estimate 
of  costs,  especially  since  the 
Commission  can  prevent  an  applicant 
from  withdrawing  a  filing.  Finally,  one 
commenter  suggests  that,  in  the  case  of 
unsuccessful  staff  contests  of  filings, 
there  should  be  no  direct  billing  of 
additional  costs.  Where  there  is  a  direct 
billing,  the  Commission  will  itemize,  to 
the  best  degree  of  accuracy  under  the 
MIS,  the  costs  involved  in  the  direct 
billing.  There  is  no  way  the  Commission 
can  estimate  in  advance  what  the  costs 
will  be.  but  once  the  party  is  advised 
that  direct  billing  will  be  used,  it  can 
then  decide  whether  or  not  to  pursue  the 
matter  in  the  filed  application. 
Moreover,  the  Commission  will  credit  an 
applicant  whose  filing  becomes  subject 
to  direct  billing  with  any  fee  paid  under 
this  fee  system. 

IV.  Other  Minor  and  Conforming 
Amendments 

A  number  of  minor  and  conforming 
amendments  are  necessary  to 
implement  the  fees  for  services  and 
benefits  provided  by  the  Commission 
under  the  NGPA. 

This  rule  adds  a  requirement  in  18 
CFR  383.n04(a)(6)  that' the  applicant 
must  send  to  the  Commission,  along 
with  an  application  for  adjustment,  the 
fee  prescribed  in  Part  381  or  a  petition 
for  waiver  of  the  fee. 


This  rule  adds  a  requirement  in  18 
CFR  385.1901(d)(6]  that  the  requester 
must  send  to  the  Commission,  along 
with  a  request  for  an  interpretation,  the 
fee  prescribed  in  Part  381  or  a  petition 
for  waiver  of  the  fee. 

As  discussed  earlier  in  Section  III.G.. 
supra,  this  rule  adds  a  requirement  to 
Subpart  B  of  Part  274  (in  §  274.201)  that 
those  producers  seeking  review  of  a 
jurisdictional  agency  determination 
must  pay  annually  to  the  Commission 
the  fee  prescribed  in  Part  381  or  submit 
a  petition  for  waiver  of  the  fee. 

This  rule  adds  a  requirement  in  Part 
284  (in  §§  284.106  and  284,126)  that 
pipelines  filing  Title  III  transaction 
reports  with  the  Commission  are 
required  to  send  with  their  filings  the  fee 
prescribed  in  part  381  or  a  petition  for 
waiver  of  the  fee.  Conforming 
amendments  in  other  sections  of  Part 
284  have  been  made  where  necessary  to 
add  appropriate  cross-references. 

This  rule  makes  conforming 
amendments  in  Part  375  to  provide  the 
appropriate  delegations  to  Commission 
staff  to  implement  the  procedures  for 
waiving  or  reducing  the  fees  prescribed 
in  Part  381. 

V.  Regulatory  Flexibility  Act  Statement 

When  an  agency  promulgates  a  final 
rule  under  the  Administrative  Procedure 
Act  (APA),  5  U.SC.  553,  after  being 
required  by  that  section  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking,  a  final  regulatory  flexibility 
analysis  may  be  appropriate  under  the 
Regulatory  Flexibility  Act  of  1980, 
Section  3,  5  U.SC.  601-612  (1982).  Each 
final  regulatory  flexibility  analysis  must 
contain  (1)  a  statement  of  need  for, 
objectives  of,  and  legal  basis  for  the 
rule.  (2)  a  summary  of  the  issues  raised 
by  the  public  comments  in  response  to 
the  initial  regulatory  flexibility  analysis, 
and  the  agency  response  to  those 
comments,  and  (3)  a  description  of 
alternatives  to  the  rule  consistent  with 
the  stated  objectives  of  the  applicable 
statute  which  the  agency  considered 
and  ultimately  rejected. 

In  this  preamble,  the  Commission  has 
already  detailed  its  reasons  for  this 
agency  action,  its  objectives,  and  the 
legal  basis  for  this  rulemaking.  As 
discussed,  the  rule  establishes  a 
schedule  of  fees  to  be  paid  to  the 
Commission  for  certain  benefits  it 
provides,  in  accordance  with  the  lOAA 
and  Budget  Circular  A-25. 

This  rule  affects  natural  gas 
producers,  natural  gas  pipelines,  and 
industrial  end-users  of  natural  gas 
subject  to  incremental  pricing.  There  are 
approximately  10.000  natural  gas 
producers,  300  pipelines,  and  1.500 


industrial  end-users  subject  to 
incremental  pricing  in  the  United  States. 

Application  for  well-category 
determinations  are  received  almost 
entirely  from  producers.  Of  the  10.000 
producers  in  the  United  States,  a 
substantial  majority  will  eventually 
require  well-category  determinations. 

During  the  course  of  implementing  the 
NGPA  section  502(c)  adjustment 
procedures,  the  Commission  has 
received  approximately  300 
applications.  Slightly  more  than  50 
percent  of  those  requests  come  from 
producers  pursuant  to  Title  I. 
Approximately  a  third  are  received  from 
pipelines  seeking  either  an  adjustment 
from  the  Title  III  regulations  or  an 
adjustment  from  curtailment  priority 
regulations  under  Title  1.  tess  than  15 
percent  come  from  incrementally-priccd 
end-users  pursuant  to  Title  II  of  the 
NGPA. 

Approximately  400  applications  for 
interpretations  have  been  received. 
Most  of  those  requests  have  been 
received  from  producers  and  pipelines 
seeking  interpretations  of  Title  I  of  the 
NGPA. 

Initial  and  extension  reports  for 
transportation  transactions  are  filed  by 
pipelines.  Approximately  100  pipelines 
have  participated  in  such  transactions 
under  Title  Illof  the  Act. 

The  Small  business  Administrations 
(SEA)  regulations  do  not  establish 
specific  size  standards  for  gas  pipelines 
or  producers.^' Most  pipelines, 
especially  interstate  pipelines,  are  large 
businesses  and  few  of  the  pipelines 
subject  to  Title  IV  curtailment  priorities 
or  engaging  in  Title  III  transactions 
would  be  small. 

The  industrial  end-users  subject  to 
incremental  pricing  are  large  users  of 
natural  gas.  A  few  of  these  large  users 
may  qualify  as  small  businesses: 
however,  the  Commission  does  not 
believe  they  would  represent  a 
substantial  number  based  on  a  sample 
review  of  the  filings  received  to  date. 

While  the  SBA  has  not  established 
size  standards  for  producers,  a 
significant  proportion  of  this  country's 
10,000  natural  gas  producers  would 
probably  be  classified  as  small 
businesses.  Therefore,  this  rule  may 
have  some  degree  of  economic  impact 
on  a  number  of  small  producers, 
Howe\er,  the  Commission  does  not 


"  5  use  601(3)  citing  to  section  3  of  the  Small 
Business  Act.  15  L'.S.C  632  (1982)  Section  3  of  the 
Small  Business  Act  defmes  '  »mallbusines« 
concerns'  as  a  business  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
Its  field  of  operation  .See  also.  SBA  t  revised  Small 
Business  Size  Standards,  49  VR  5024  (Feb  9.  1984) 
(to  be  codified  at  13  CfT?  Part  121) 
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believe  that  this  impact  will  be 
significant  for  a  substantial  number  of 
these  small  producers.  The  fees 
established  in  this  fmal  rule  for  well- 
category  determination  are  much  lower 
than  the  fees  proposed  in  the  notice  of 
proposed  rulemaking,  and  are  so 
minimal  ($25  per  application)  that  the 
Commission  does  not  believe  that  they 
will  impose  a  significant  economic 
burden  on  any  natural  gas  producer,  no 
matter  how  small. 

With  regard  to  the  fees  for  requests 
for  adjustments  and  requests  for 
interpretations,  the  Commission  has 
categorically  reduced  these  fees  by 
approximately  sixty-five  percent.  The 
Commission  has  also  previously 
adopted  rules  (18  CFR  381.106)  providing 
fur  a  waiver  of  fees  for  an  individual 
applicant  where  such  applicant  can 
show  economic  hardship.  These 
reductions  and  waiver  provisions  should 
prevent  these  fees  from  causing  severe 
economic  hardship  to  a  producer,  or  to 
any  other  small  entity  subject  to  the 
fees.  In  this  regard,  it  is  important  to 
note  that  the  Commission  is  also 
required  to  satisfy  the  lOAA's  statutory 
directive  to  be  ■'self-sustaining  to  the  full 
extent  possible."  Hence,  there  is  no 
blanket  exemption  for  small  entities. 
The  Commission  believes  the  rule  as 
now  promulgated  represents  a  fair 
balance  between  the  purposes  of  both 
the  lOAA  and  the  Regulattrv  Flexibility 
Act. 

VI.  Effpcfive  Date 

The  amendments  made  by  this  final 
rule  will  be  effective  on  October  9, 1984. 

List  of  Subjects 

JS  CFR  Part  157 

Natural  gas. 
18  CFR  Part  274 

Natural  gas.  Wage  and  price  controls. 
18  CFR  Part  284 

Continental  Shelf,  Natural  gas  , 
Reporting  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  381 

General  fees. 

18  CFR  Part  385 

Administrative  procedures  and 
practice. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  157,  274,  284. 
375.  381.  and  385  of  Chapter  1,  Title  18. 


Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary 

PART  157— lAMENDED] 

1.  Part  157  is  amended  as  follows: 

a.  The  authority  citation  for  18  CFR 
Part  157,  Subpart  F  reads  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w;  Ndtural  Gas  Policy  Act  15  U.SC.  3301- 
3432  (1982):  DepHrtmenI  of  Energy 
Organization  Act.  42  L'.S.C.  7101-7352  (1982); 
E.0. 12009.  3  CFR  142  (1978)  unless  otherwise 
noted. 

b.  A  new  paragraph  (d)(3)  is  added  to 
§  157.209  to  read  as  follows: 

§  157.209    Transportation.  ' 

*         «         •         *         * 

(d)  Special  conditions. 
***** 

(3)  Each  initial  report  required  by 
paragraph  (g)(1)  of  this  section  must  be 
accompanied  by  the  fee  set  forth  in 
§  381.404  of  this  chapter  or  a  petition  for 
waiver  pursuant  to  §  381.106  of  this 
chapter. 


PART  274— (AMENDED) 

2.  Part  274  is  amended  as  follows: 

a.  The  authority  citation  for  Part  274  is 
revised  to  read  as  follows: 

Authority:  Nut  urn!  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  Organiration  Act,  42  U.S.C.  §5  7101- 
7352  (1982):  Executive  Order  No.  12.009,  3 
CFR  142  (1978),  unless  otherwise  noted. 

b.  In  §  274.201,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  274.201     General  requirements. 

•  •  *  «  * 

(e)  Filing  fees.  Each  applicant  must 
pay  the  fee  prescribed  in  §  381.402  of 
this  chapter.  The  applicant  will  be  billed 
annually  by  the  Commission  for  each 
jurisdictional  agency  determination 
received  by  the  Commission.  The 
applicant  shall  submit  the  fee,  or 
petition  for  waiver  pursuant  to  §  381.106, 
within  30  days  following  the  billing  date. 

PART  284— [AMENDED] 

3.  Part  284  is  amended  as  follows: 

a.  The  authority  citation  for  Part  284  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U  S  C.  717- 
717w  (1982),  as  amended;  Natural  Gas  Policy 
Act  of  1978,  15  use.  3301-3432  (1982); 
Department  of  Energy  Organization  Act,  42 
use.  7107-7352  (1982);  Executive  Order  No. 
1Z009,  3  CFR  142  (1978) 

b.  In  §  284.105,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


§  284.105    Extenskma. 

(a)  General  rule.  An  interstate 
pipeline  seeking  to  extend  a 
transportation  arrangement  (1)  initially 
authorized  under  §  284.102(a),  (2) 
subsequently  extended  under  this 
section,  or  (3)  extended  for  an  additional 
two-year  term  under  §  284.107  shall  file 
an  extension  report  as  required  in  a 

§  284.106  (c)  and  (e). 

(b)  Approval.  If  an  extension  report  as 
required  in  §  284.106  (c)  and  (e)  is  duly 
filed,  the  proposed  extension  may  take 
effect  unless  the  Commission,  prior  to 
the  beginning  of  the  proposed  extension, 
and  after  opportunity  for  written 
comments,  determines,  by  order,  that 
the  proposed  extension  is  not 
authorized.  If  the  Commission 
determines,  by  order,  that  the  proposed 
extension  shall  be  modified,  the 
extension  may  take  effect  only  as 
modified. 


c.  In  §  284.106,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  264.106    Reporting  requirements. 

***** 

(e)  Filing  fees.  Each  initial  full  report 
required  by  paragraph  (a)  of  this  section 
and  each  extension  report  required  by 
paragraph  (c)  of  this  section  must  be 
accompanied  by  the  fee  prescribed  in 
§  381.404  of  this  chapter  or  by  a  petition 
for  waiver  pursuant  to  S  381.106  of  this 
chapter. 

d.  In  §  284.123.  paragraph  (b)(2)(i)  is 
revised  to  read  as  follows: 

§  284.123     Rates  and  charges. 
***** 

(b)  *  *  * 

(2)(i)  If  an  intrastate  pipeline  does  not 
choose  to  make  any  election  under 
paragraph  (b)(1)  of  this  section,  it  shall 
apply  for  Commission  approval,  by 
order,  of  the  proposed  rates  and  charges 
by  filing  with  the  Commission  the 
proposed  rates  and  charges,  and 
information  showing  the  proposed  rates 
and  charges  are  fair  and  equitable.  Each 
petition  for  approval  filed  under  this 
paragraph  must  be  accompanied  by  the 
fee  set  forth  in  §  381.403  or  by  a  petition 
for  waiver  pursuant  to  §  384.106  of  this 
chapter.  Upon  filing  the  petition  for 
approval,  the  intrastate  pipeline  may 
commence  the  transportation  service 
and  charge  and  collect  the  proposed 
rate,  subject  to  refund. 
•         *         *         •         * 

e.  In  §  284.125,  paragraph  (a)  is 
revised  to  read  as  follows: 
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§274.125    ExtmsiofM. 

(a)  General  rule.  An  intraslate 
pipeline  seeking  to  extend  a 
transportation  arrangement  (1)  initially 
authorized  under  {  274.122(a),  (2) 
subsequently  extended  under  this 
section,  or  (3)  extended  for  an  additional 
two  year  term  under  {  284.127  shall  file 
an  extension  report  as  required  in 
§  284.126(c)  and  (e). 
«         «         .         « 

f  In  §  284.126,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  284.126    Reporting  requirements. 

•  •         •         •  . 

(e)  Filing  fees.  Each  initial  report 
required  by  paragraph  (a)  of  this  section 
and  each  extension  report  required  by 
paragraph  (c)  of  this  section  must  be 
accompanied  by  the  fee  set  forth  in 
§  381.404  of  this  chapter,  or  a  petition  for 
waiver  pursuant  to  §  381.106  of  this 
chapter. 

g.  in  §  284.148,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§284.148     Reporting  requirements. 

•  •  •  «  , 

(e)  Filing  fees.  Each  initial  report 
required  by  paragraph  (a)  of  this  section 
and  each  extension  report  required  by 
paragraph  (c)  of  this  section  must  be 
accompanied  by  the  fee  prescribed  m 
§  381.404  of  this  chapter  or  by  a  petition 
for  waiver  pursuant  to  §  381.106  of  this 
chapter. 

h.  In  §  284.163.  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§284.163    Special  rule. 

•  *  •         •  *     - 

(d)  Filing  Fees.  The  reports  required 
under  §§  284.4(b)  and  2&4.165(d)  are 
accompanied  by  the  fee  prescribed  in 
§  381.404  of  this  chapter  or  by  a  petition 
for  waiver  pursuant  to  §  381.106  of  this 
chapter. 

PART  375— [AMENDED] 

4.  Part  375  is  amended  as  follows: 

a.  The  authority  citation  for  Pari  375 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (-1982): 
Evecutive  Order  12,009.  3  CFR  142  (1978); 
Administrative  Procedure  Act.  5  U.S.C.  553 

(1982). 

b.  In  §  375.307,  paragraph  (u)  is 
revised  to  read  as  follows: 

§  375.307    Delegations  to  the  Director  of 
the  Office  of  Pipeline  and  Producer 
Regulation. 

•  •         •         «         . 

(u)  Deny  or  accept,  in  whole  or  in  part, 
petitions  for  waivers  of  the  fees 
prescribed  in  §5  381.201,  381.202. 


381.203,  381.204,  381.205.  381.206.  381.401, 
381.402.  381.403,  and  381.404  of  this 
chapter  in  accordance  with  \  381.106(b) 
of  this  chapter. 

c  In  §  375.309,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 


§  375.309 
Counsel. 


Delegations  to  the  General 


fe)  Deny  or  accept,  in  whole  or  in  part, 
petitions  for  waivers  of  the  fees 
prescribed  in  §  381.405  m  accordance 
with  S  381.106  of  this  chapter. 

PART  381— [AMENDED] 

5   Part  381  is  amended  as  follows: 

a.  The  authority  citation  for  Part  381  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (198^); 
Executive  Order  12009.  3  CFR  142  (1978); 
Independent  Offices  Appropriationa  Act.  31 
U  S.C.  9701  (1982):  Natural  Gas  Act,  15  U.S.C. 
717-717W  (1982):  Federal  Power  Act,  16  U.S.C. 
791a-828c  (1982);  Natural  Gas  Policy  Act.  15 
use.  3301-3432  (1982):  Public  Utility 
Regulatory  Policies  Act.  16  U.S.C.  2601-2645 
(1982):  Interstate  Commerce  Act,  49  U.S.C  1- 
27  (1976),  unless  otherwise  noted. 

b.  In  §  381.103,  paragraph  (a)  is 
revised  to  read  as  follows; 

§381.103    Rllngs. 

(a)  Submittal  of  fees.  Except  as 
provided  in  §§  274.201(e)  and  381.106,  a 
fee  in  the  amount  set  forth  in  this  part 
shall  accompany  each  filing  for  which  a 
fee  has  been  established. 
*        *        *        •        * 

c.  A  new  Subpart  D  is  added  to  read 

as  follows: 

Subpart  D— f  ees  Applicable  to  the  Natural 
Gas  PoHcy  Act  of  1978 

Sec 

381.401     Adiustments. 

381  402    Review  of  jurisdictional  agency 

determinations. 
381,403     Petitions  for  rale  approval  pursuant 

to  section  284.123(b)(2). 
381  404     Initial  or  extension  reports  for  Title 

III  transactions. 
3H1.405     Interpretations  by  the  Office  of  the 

General  Counsel 

Subpart  D— Fees  Applicable  to  the 
Natural  Gaa  Policy  Act  of  1978 

§381.401    Adhistments. 

The  fee  established  for  an  application 
for  adjustment  under  section  502(c)  of 
the  NGPA.  including  a  request  for 
exemption  from  incremental  pricing 
under  section  206(d)  of  the  NGPA.  is 
$6,000.  Such  fee  must  be  submitted  in 
accordance  v^th  Subpart  A  of  this  part 
and  §  385.1104. 


{3»t.«tt2 

The  fee  established  for  review  of  a 
jurisdictional  agency  determination  is 

$25.  Such  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  S  274.201(e). 

§381.403    Petitions  for  rate  approval 
pursuant  to  S  2»1123m(3V 

The  fee  established  for  a  petition  for 
rate  approval  pursuant  to  S  284.123(b)(2) 
is  $2,000.  Such  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  S  284, 123(b)(2). 

§  38 1 .404    Initial  or  extension  reports  for 
Title  III  to-ansactlona. 

The  fee  established  for  an  initial  or 
extension  report  is  $800.  Such  fee  must 
be  submitted  in  accordance  with 
Subpart  A  of  this  part  and  §S  157.209(d), 
284.105(a).  284.106(e),  284.126(e), 
284.148(e).  and  2S4.165(d). 

§381.405    Interpretatfona  by  ttta  Omce  of 
the  General  CounaeL 

The  fee  established  for  an  OGC 
interpretation  of  the  NGPA  is  $1,200. 
Such  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  §  385.1901. 

PART  385— [AMENDED] 

6.  Part  385  is  amended  as  follows: 
a.  The  authority  citation  for  Part  385  is 
rev  ised  to  read  as  follows: 

Autiiority:  Department  of  Energy 
Organization  Act,  42  U.S.C  7101-7352  (1982); 
Executive  Order  12.009,  3  CFR  142  (1978); 
Administrative  Procedure  Act,  5  U.S.C  551- 
557  (1982):  Independent  Offices 
Appropriations  Act  31  U.S.C.  9701  (1970): 
Natural  Gas  Act,  15  U.S.C.  7l7-7l7s  (1982): 
Federal  Power  Act.  16  U.S.C.  7gi8-82&-: 
(1982);  .Natural  Gas  Policy  Act,  15  U.S.Q 
3301-3432  (1962);  Public  UUbty  Regulatory 
Policies  Act.  Ifl  U.S.C.  2601-2645  (1982); 
Interstate  Commerce  Act.  49  U.S.C.  1-27 
(1976).  unless  otherwise  noted. 

b  In  §  385.1104.  a  new  paragraph 
{a)(6)  is  added  to  read  as  follows: 

§385.1104    InWal  petition  (Ruta  1104). 

(a)  •  •  • 

(6)  The  petition  must  be  accompanied 
by  the  fee  prescribed  in  {  381.401  of  this 
chapter  or  by  a  petition  for  waiver 
pursuant  to  {  381.106  of  this  chapter. 
•         •         •         *         • 

c.  In  S  385.1901.  a  new  paragraph 
(d)|6)  is  added  to  read  as  follows: 

§  385.1901     Interpretations  and 
InterpreUtive  rules  under  the  NOPA  (Rule 
1901). 


(d)  •   •   • 
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(6)  The  request  must  be  accompanied 
by  the  fee  prescribed  in  §  381.405  of  this 
chapter  or  by  a  petition  for  waiver 
pursuant  to  §  381.106  of  this  chapter. 

•        •        •        *        * 

|FR  Doc  a«-23570  Filed  9-6-84:  845  ain| 
aOiJNO  CODE  6717-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  182  and  184 
[Docket  No.  79N-0371] 

GRAS  Status  of  lactic  Acid  and 
Calcium  Lactate 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 
lactic  acid  and  calcium  lactate  are 
generally  recognized  as  safe  (GRAS)  as 
direct  human  food  ingredients.  The 
safety  of  these  ingredients  has  been 
evaluated  under  the  comprehensive 
safety  review  conducted  by  the  agency. 
dates:  Effective  October  9,  1984.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  in  21  CFR 
184.1061  and  184.1207  effective  on 
October  9, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  C.  Gosule,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington.  DC  20204,  202- 
426-9463. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  16, 1980  (45  FR 
32324).  FDA  published  a  proposal  to 
affirm  that  lactic  acid  and  calcium 
lactate  are  GRAS  for  use  as  direct 
human  food  ingredients.  FDA  published 
this  proposal  in  accordance  with  its 
announced  review  of  the  safety  of 
GRAS  and  prior-sanctioned  food 
ingredients. 

Subsequently,  the  agency  published  in 
the  Federal  Register  of  February  25, 1983 
(48  FR  8086).  a  tentative  final  rule  that 
omitted  the  listing  of  the  use  levels  and 
food  categories  that  appeared  in  the 
proposal.  The  tentative  final  rule  also 
modified  the  specifications  paragraph  of 
the  regulation  on  each  substance  to 
reference  the  third  edition  of  the  Food 
Chemicals  Codex  (1981).  The  agency 
made  these  modifications  in  an  effort  to 
make  these  regulations  consistent  with  a 
proposal  that  the  agency  had  issued  on 
September  7.  1982  (47  FR  39199),  to 
include  conditions  of  use  for  substances 
affirmed  as  GRAS  under  21  CFR 


184.1(b)(1)  only  when  appropriate.  (FDA 
finalized  this  rule  on  Oct.  19. 1983  (48  FR ' 
48457).) 

The  agency  also  modified  the 
proposed  regulations  to  include  a 
method  for  synthesizing  lactic  acid  in 
§  184.1061(a)  and  to  include  calcium 
hydroxide  in  §  184.1207(a)  as  a 
substance  that  could  be  used  in  the 
production  of  calcium  lactate.  FDA 
made  these  modifications  in  response  to 
comments  on  the  proposed  rule. 

In  the  preamble  to  the  tentative  final 
rule,  FDA  stated  that  it  would  review 
any  comments  it  received  within  the  60- 
day  comment  period  that  were  relevant 
to  the  omission  of  the  use  levels  and 
food  categories.  The  agency  did  not 
receive  any  comments  on  these  issues, 
but  it  did  receive  two  comments  that 
addressed  other  issues. 

1.  The  tentative  final  rule  excluded  the 
use  of  calcium  lactate  and  lactic  acid  in 
infant  foods  and  infant  formulas  from 
the  uses  of  these  ingredients  that  the 
agency  proposed  to  affirm  as  GRAS. 
One  comment  requested  that  FDA 
exclude  only  the  use  of  the  dl  and  n 
forms  of  lactic  acid  and  calcium  lactate 
in  infant  foods  and  infant  formulas  from 
GRAS  affirmation.  The  comment  cited 
opinions  of  both  the  Select  Committee 
on  GRAS  Substances  (the  Select 
Committee)  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  and  the  10th,  17th.  and  18th 
meetings  of  the  Joint  Food  and 
Agriculture  Organization/World  Health 
Organization  (FAQ/WHO)  Expert 
Committee  on  Food  Additives  in  support 
of  its  claim  that  use  of  the  L-isomers  of 
these  ingredients  should  not  be 
restricted  on  the  basis  of  safety.  The 
comment  stated  that  the  i.-isomers  of 
these  ingredients  are  used  in  Europe  in 
infant  milk  products  of  the  acid-tasting 
type  and  reported  that  they  are  used  in 
the  United  States  as  well. 

FDA  agrees  that  neither  the  Select 
Committee  report  on  lactic  acid  and 
calcium  lactate  nor  the  FAO  reports 
cited  in  the  comment  present  evidence 
that  L-lactic  acid  or  L-calcium  lactate 
produce  toxic  effects  in  infants.  The 
agency  also  is  not  aware  of  any 
evidence  that  would  raise  questions 
about  the  safety  of  these  substances  for 
consumption  by  infants.  Nevertheless, 
the  agency  believes  that  adequate 
evidence  does  not  exist  to  affirm  as 
GRAS  the  general  use  of  these 
ingredients  in  infant  foods  and  infant 
formulas.  Neither  the  comment  nor  the 
Select  Committee  report  contained 
information  or  safety  data  on  the 
general  use  of  these  ingredients  in  infant 
foods  and  formulas.  On  the  contrary,  the 
Select  Committee  reported  that  it  was 
not  aware  of  any  use  of  these 


ingredients  in  infant  formulas  except  in 
products  designed  for  special  dietary  or 
therapeutic  purposes,  and  it  did  not 
evaluate  these  specialty  uses.  Moreover, 
in  both  Europe  and  the  United  States, 
the  only  current  uses  of  these 
ingredients  in  infant  formulas  are  in 
specialty  products.  Thus,  no  evidence 
exists  that  these  ingredients  are  in 
common  use  in  infant  formulas.  Based 
on  this  fact  and  on  the  current  lack  of 
safety  data  on  the  use  of  the  L-isomers 
in  infant  foods.  FDA  has  concluded  that 
an  appropriate  basis  on  which  to  affirm 
that  the  general  use  of  these  ingredients 
in  infant  formulas  and  infant  foods  in 
GRAS  does  not  exist.  As  the  agency 
pointed  out  in  the  proposal  on  lactic 
acid  and  calcium  lactate,  published  in 
the  Federal  Register  of  May  16, 1980,  the 
reported  use  of  these  substances  in 
acidified  infant  products  in  Europe  and 
in  special  dietary  and  therapeutic  infant 
products  in  the  United  States  are  outside 
the  scope  of  the  GRAS  review. 
Therefore,  FDA  has  not  modified  the 
tentative  final  rule  in  response  to  this 
comment. 

2.  One  comment  noted  an  error  in  the 
description  of  the  chemical  synthesis  of 
lactic  acid  that  appeared  in  the 
preamble  to  the  tentative  final  rule  (48 
FR  8087).  The  comment  noted  that  lactic 
acid  may  be  synthesized  by  a  process 
involving  reaction  of  acetaldehyde  and 
hydrogen  cyanide,  but  that  it  is  not 
prepared  with  acetonitrile  and  hydrogen 
cyanide  as  described  in  the  preamble. 

The  agency  agrees  with  the  comment 
that  the  description  of  this  process  in  the 
preamble  was  incorrect.  However,  the 
agency  finds  that  the  description  of  the 
process  in  paragraph  (a)  of  §  184.1061  in 
the  tentative  final  rule  was  correct. 
Therefore,  the  agency  has  not  modified 
the  tentative  final  rule  in  response  to 
this  comment. 

FDA  has  made  a  minor  editorial 
change  in  the  regulation  on  lactic  acid. 

The  agency  has  previously  determined 
under  21  CFR  25.24(d)(6)  (proposed  Dec. 
11. 1979;  44  FR  71742)  that  this  action  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  FDA  has  not 
received  any  new  information  or 
comments  that  would  alter  its  previous 
determination. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
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FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

In  accordance  with  Executive  Order 
12291,  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  determined  by  the 
Order.  The  agency  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

The  agency's  findings  of  no  major 
economnic  impact  and  no  significant 
impact  on  a  substantial  number  of  small 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305>.  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857.  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  182 

Generally  recognized  as  safe  (GRAS) 
food  ingredients,  Spices  and  flavorings. 

21  CFR  Part  184 

Direct  food  ingredients.  Food 
ingredients.  Generally  recognized  as 
safe  (GRAS)  food  ingredients. 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201  (s), 
409,  701(a).  52  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8).  348.  371(a))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  Parts  182  and  184  are 
amended  as  follows: 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

S  182.1061.    [Rwnovwl] 

1.  In  Part  182: 

a.  By  removing  $  182.1061  Lactic  acid 

§162.1207    (RemovMl] 

b.  By  removing  S  182.1207  Calcium 

lactate. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

2.  In  Part  184: 

a.  By  adding  new  {  184.1061  to  read  as 

follows: 

§184.1061    Lactic  acid. 

(a)  Lactic  acid  (QHiO,,  CAS  Reg. 
Nos.:  i)L  mixture,  598-82-3;  L-isomer,  79- 
33-4;  D-isomer,  10326-41-7).  the  chemical 
2-hydroxypropanoic  acid,  occurs 
naturally  in  several  foods.  It  is  produced 
commercially  either  by  fermentation  of 
carbohydrates  such  as  glucose,  sucrose. 


or  lactose,  or  by  a  procedure  involving 
formation  of  lactonitrile  from 
acetaldehyde  and  hydrogen  cyanide  and 
subsequent  hydrolysis  to  lacbc  acid. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981),  p.  159,  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Avenue,  NW.. 
Washington,  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW., 
Washington,  DC  20408. 

(c)  In  accordance  with  S  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
antimicrobial  agent  as  defined  in 

§  170.3(o)(2)  of  this  chapter;  a  curing  and 
pickling  agent  as  defined  in  §  17G.3(o)(5) 
of  this  chapter  a  flavor  enhancer  as 
defined  in  §  170.3(o)(ll)  of  this  chapter: 
a  flavoring  agent  and  adjuvant  as 
defined  in  S  170.3(o)(12)  of  this  chapter 
a  pH  control  agent  as  defined  in 
§  170.3(o)(23)  of  this  chapter;  and  a 
solvent  and  vehicle  as  defined  in 
§170.3(o)(27)  of  this  chapter. 

(2)  The  ingredient  is  used  in  food, 
except  in  infant  foods  and  infant 
formulas,  at  levels  not  to  exceed  current 
good  manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

b.  By  adding  new  §  184.1207  to  read  as 
follows: 

§  184.1207    Calcium  lactate 

(a)  Calcium  lactate  (C4H,oCa06.xH, 
O),  where  x  is  any  integer  up  to  5,  CAS 
Reg.  No.  814-80-2)  is  prepared 
commercially  by  the  neutralization  of 
lactic  acid  with  calcium  carbonate  or 
calcium  hydroxide. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981).  p.  53,  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Avenue  NW., 
Washington,  DC  20418.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW.,  Washington, 
DC  20408. 

(c)  In  accordance  with  \  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 


human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  firming 
agent  as  defined  in  §  170.3(o){10)  of  this 
chapter;  a  Havor  enhancer  as  defined  in 
S  170.3[o)(ll)  of  this  chapter  a  flavoring 
agent  or  adjuvant  as  defined  in 

§  170.3(o)(12)  of  this  chapter  a  leavening 
agent  as  defined  in  S  170J(o)(17)  of  this 
chapter;  a  nutrient  supplement  as 
defined  in  §  170.3(o)(20)  of  this  chapter 
ar.d  a  stabilizer  and  thickener  as 
defined  in  J  170.3(o)(28)  of  this  chapter. 

(2)  The  ingredient  is  used  in  food. 
except  in  infant  foods  and  infant 
formulas,  at  levels  not  to  exceed  current 
good  manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  estabhshed  in 
this  section  do  not  exist  or  have  been 
waived. 

Effective  date.  This  regulation  shall  be 
effective  October  9. 1984. 

(Sees.  201(s).  409,  701(a).  52  Stat  1053,  72  SlaL 
1784-1788  88  amended  (21  U.S.C  321(s).  348. 
371(«)1) 

Dated:  August  14. 1964. 
William  F.  Randolph. 

Acting  .Associate  Commissioner  for 
Regulatory  A  ffairs. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  AMistant  Secretary  for 
Conwnunity  Ptsnning  and 
Devetopment 

24  CFR  Part  571 

(Docket  No.  R-e4-1030;  FR-1612] 

Community  Development  Blocic  Grants 
for  Indian  Tribes  and  Alaskan  Native 
Villages 

aqemcy:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Final  rule. 

SUMMURV:  This  rule  makes  final  the 
regulations  governing  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages.  Some  revisions  have  been 
made  to  the  previously  published 
interim  rule  by  this  final  rule.  These 
revisions  are  intended  to  continue 
efforts  to  simplify  the  regulations"  text 
and  the  application  process. 
EFFECTIVE  DATE:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 


35368 


Federal  Register  /  Vol.  49,  No.  175  /  Friday,  September  7,  1984  /  Rules  and  Regulations 


of  the  effective  date  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  A.B.  Brown,  7134,  Office  of 
Program  Policy  Development,  Office  of 
ComrnHHity  Planning  and  Development. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  D.C.  20410,  (202)  755-6092 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  was  published  as  an  interim 
rule  in  the  Federal  Register  of  March  18, 
1983  (48  PR  11648).  The  interim  rule 
became  effective  on  March  18, 1983.  and 
invited  public  comments  for  a  sixty-day 
period  ending  May  17,  1983.  The 
publication  of  an  interim  rule  after 
publication  of  a  proposed  rule  (47  PR 
55868)  followed  by  the  publication  of  an 
interim  rule  on  December  13.  1982  (48  FR 
55868)  was  to  allow  a  more  lengthy 
public  comment  period. 

Public  Comment 

Three  public  comments  were  received 
on  the  interim  rule.  The  first  comment 
discussed  three  concerns.  First  was  the 
concern  that  the  Department  was 
sharply  reducing  the  consultation 
requirement.  The  commenter  states  that 
"consultation  is  no  longer  required  for 
program  or  policy  changes,  or  changes 
in  the  regulations  generally."  The 
Department  disagrees  with  the 
commenter"s  conclusion,  for  the 
following  reasons.  The  entire  regulation 
process,  which  begins  with  oral  or 
written  discussions  with  constituents  to 
be  affected,  requires  that  constituents' 
views  on  policy  changes  be  gathered 
throughout  the  process.  The  Department 
continues  to  solicit  and  welcome  the 
views  of  the  public,  and  Indian  Tribes  in 
particular,  before  making  changes,  as  is 
evident  in  this  instance  from  the 
publication  of  a  predecessor  proposed 
rule  (47  FR  55868)  followed  by  the 
publication  of  an  interim  rule  (48  FR 
11648).  both  of  which  invited  public 
comment.  In  addition,  the  Department 
earlier  held  discussions  with  advocates 
of  issues  that  required  policy  changes. 
Accordingly,  this  rule's  reference  to  the 
consultation  process  for  the  annual 
competition  for  funds  should  not  be  read 
as  negating  the  Department's  policy  of 
consulting  with  affected  parties  before 
rulemaking. 

The  second  part  of  this  comment 
recommended  a  noncompetitive 
distribution  of  funds.  The  commenter 
states  that  noncompetitive  distribution 
has  apparently  worked  in  some  regions 
satisfactorily,  and  that  where  there  is  a 
consensus  among  the  Tribes  for  such  a 
distribution,  it  should  be  permitted.  The 
Department  knows  of  no  instance  in 


which  a  noncompetitive  distribution 
was  used.  There  has  been  one  instance 
in  one  region  where  all  the  Tribes  that 
applied  for  funds  and  met  the  threshold 
requirements  received  funding.  This  is 
considerably  different  from  a 
noncompetitive  distribution,  which 
would  mean  that  all  Tribes  eligible  in  a 
region,  irrespective  of  their  capabilities, 
would  be  funded.  The  Department 
rejects  the  recommendation  because  in 
no  one  region  administering  the  program 
are  there  sufficient  funds  for  all  eligible 
Tribes.  Moreover,  the  best  way  to 
ensure  an  equitable  allocation  of  funds 
among  applicants  with  the  capacity  to 
perform  adequately  is  a  competitive 
program. 

The  last  part  of  the  comment 
suggested  that  §  571.703  be  eliminated, 
or  that  the  procedural  protections  of 
§  571.704  be  incorporated  into  it.  The 
commenter's  concern  that  the  reduction 
or  withdrawal  provisions  of  §  571.703 
will  apply  to  any  deficiency  of 
performance  fails  to  consider  that 
§  571.703  will  not  be  used  "until  at  least 
one  of  the  corrective  or  remedial  actions 
specified  in  §  571.702(b)  has  been  taken 
and  then  only  if  the  recipient  has  not 
made  an  appropriate  and  timely 
response."  §  571.703(a).  It  is  not  the 
intent  under  §  571.703  that  a  grant  would 
be  unilaterally  withdrawn  or  reduced  for 
minor  performance  problems  without 
first  exhausting  all  other  possible 
remedies  through  cooperative  effort. 
However,  the  sanctions  under  §  571.704 
will  only  be  invoked  for  more  serious 
violations  under  the  Housing  and 
Community  Development  Act  of  1974. 

The  second  comment  had  no  specific 
recommendations.  Essentially,  the 
comment  expressed  support  for  the 
Indian  CDBG  Program  and  appreciation 
for  past  assistance. 

The  last  comment  raised  several 
concerns.  The  first  addressed  the 
revision  in  §  571.5,  which  sets  the  date 
by  which  a  tribe  must  establish 
eligibility  (as  an  Indian  tribe  under 
applicable  law  and  regulations)  before 
the  tribe  can  qualify  to  apply  for 
funding.  The  date  was  formerly  90  days 
before  the  beginning  of  the  fiscal  year 
(or  July  1).  The  commenter  prefers  the 
July  1  eligibility  date  rather  than  an 
eligibility  date  of  March  21— the  former 
application  submission  date  in  the 
commenter's  jurisdiction. 

The  Department  rejects  this  comment. 
Neither  date  is  applicable  under  the 
relevant  section — §  571.5.  Under  this 
section,  to  qualify  for  funding  an 
applicant  must  be  eligible  as  an  Indian 
tribe  not  by  90  days  before  the  fiscal 
year  (the  date  fixed  under  the  former 
regulations),  but  by  the  application 
submission  date.  The  application 


submission  date  will  vary  from  region  to 
region,  but  in  all  cases  will  fall  after 
October  1 — the  start  of  the  fiscal  year. 

A  further  reason  for  the  Department's 
rejection  of  this  comment  is  that  when 
the  eligibility  date  was  set  as  July  1  (i.e., 
90  days  before  the  start  of  the  fiscal 
year),  those  tribes  that  were  not  eligible 
(i.e.,  not  yet  legally  considered  an  Indian 
tribe)  by  that  date  could  not  qualify  for 
funding  in  the  immediately  following 
fiscal  year,  but  had  to  wait  until  the  next 
following  fiscal  year.  Under  this  rule, 
however,  these  Tribes  may  have  a  better 
chance  of  becoming  eligible,  and  thus 
qualify  to  apply  for  funding  by  a  much 
earlier  date. 

The  second  part  of  this  comment 
asserted,  in  referring  to  §  571.302,  that 
the  determination  of  managerial, 
technical,  and  administrative  capability 
is  subjective  when  made  by  an  outside 
agency.  The  comment  argued  that  the 
Tribe  has  the  capability  of  determining 
deficiencies  in  these  areas  that  it  may 
later  report  to  HUD.  The  Department 
does  not  think  that  as  a  matter  of  policy 
it  is  prudent  to  award  a  grant  and  then 
assess  the  capacity  of  a  tribe  to 
undertake  th'e  grant.  This  determination 
must  be  made  before  the  grant  is 
awarded.  Moreover,  the  Department's 
view  is  that  under  §  571.302  the  process 
is  sufficiently  insulated  from 
nonobjective  considerations  to  ensure 
that  all  applicants  are  treated  fairly. 

The  third  part  of  the  comment 
commended  the  Department  for 
reducing  administrative  red  tape  through 
the  simplification  of  the  citizen 
participation  requirements. 

Another  concern  mentioned  in  this 
comment  was  that  a  distinction  should 
be  made  between  needs  and  population 
size  in  determining  funding.  The 
commenter  expressed  a  preference  for 
needs,  rather  than  for  population  size,  as 
a  basis  for  determining  priority  in 
funding.  Both  the  number  and  the 
percentage  of  persons  in  poverty  and 
unemployment  are  used  in  the  rating 
process.  This  method  will  minimize  the 
incidence  of  those  Tribes  with  the 
largest  populations  receiving  the  highest 
number  of  points  solely  for  that  reason. 

The  final  comment  objected  to  holding 
a  Tribe  responsible  for  an  Indian 
Housing  Authority's  (IHA)  performance 
even  though  that  authority  is 
responsible  for  its  own  actions.  The 
Department  does  not  intend  to  hold  the 
applicant  responsible  for  the  actions  of 
its  IHA.  Rather,  the  intent  is  to  hold  the 
applicant  responsible  for  compliance 
with  its  own  resolution  of  support  for 
the  IHA,  which  is  required  by  24  CFR 
Part  905  (formerly  Part  805).  (See  Article 
VIII  of  the  Model  Tribal  Ordinance, 
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published  at  24  CFR  Part  905,  Subpart  A. 
Appendix  I.) 

Revisions  to  the  Regulations 

Some  nonsubstantive  changes  were 
made  to  these  regulations  to  improve  its 
clarity  and  to  correct  omissions. 

Subpart  A — General  Provisions 

In  §  571.2,  language  has  been  added  to 
mal<e  the  program  objective  of  the 
CDBG  Program  consistent  with  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983,  Pub.  L.  98-181,  approved 
November  30, 1983  (1983  Act).  The  1983 
Act  amended  the  primary  objective  of 
the  Housing  and  Community 
Development  Act  of  1974  to  make  clear 
that  each  grantee's  program  must  have 
the  same  objective  as  the  CDBG 
Program. 

Section  571.3.  which  describes  the 
nature  of  the  program,  now  emphasizes 
that,  in  addition  to  having  the 
administrative  capacity  to  undertake  the 
proposed  community  development 
activities,  grantees  must  have  systems 
of  internal  control  to  prevent  fraud, 
waste,  and  mismanagement. 

In  §  571.4,  the  definition  of  "low-  and 
moderate-income  families/persons"  has 
been  modified  to  be  consistent  with 
changes  required  by  section  102(c)  of  the 
1983  Act.  The  new  definition  substitutes 
the  word  household  for  family.  The 
terms  are  now  defined  in  two  separate 
paragraphs,  §  571.4  (h)  and  (i),  resulting 
in  a  redesignation  of  the  existing 
paragraphs. 

Section  571.4(m)  is  reproduced  here  in 
the  identical  language  in  which  it  was 
published  in  the  final  rule  issued  on  May 
7,  1984  at  49  PR  19302. 

Section  571.6(a)  has  been  revised  to 
further  clarify  the  subject  matter  areas 
of  field  office  proposals  on  which 
applicants  will  have  an  opportunity  to 
comment  during  the  annual  consultation. 

"Or"  has  been  changed  to  "and"  in 
§  571.7,  to  be  consistent  with  a  similar 
provision  in  24  CFR  Part  570  governing 
the  other  CDBG  programs. 

Subpart  B — Allocation  of  Funds 

Seclicn  571.101  reflects  changes 
already  implemented  in  the  final  rule 
separately  pubhshed  on  May  7, 1984  (49 
PR  19300).  It  is  republished  in  this  rule 
without  change. 

Subpart  C— Eligible  Activities 

In  §  571.203,  a  definition  of  technical 
assistance  has  been  added. 

Subpart  D — Single  Purpose  Grant 
Application  and  Selection  Process 

Language  has  been  added  to 
§  571.300(a)  to  clarify  that  applicants 
should  submit  only  one  application, 


which  may  include  several  projects, 
each  of  which  will  be  rated  separately. 

Paragraph  f(4)  in  §  571.300  clarifies 
that  the  resolution  to  be  submitted  in  the 
application  certifying  that  the  citizen 
participation  requirements  have  been 
met  must  be  "an  official  tribal 
resolution,"  meaning  it  must  be  properly 
numbered,  signed,  and  dated. 

New  paragraphs  (e)  and  (g)  have  been 
added  to  §  571.302.  with  the  old 
paragraph  (e)  being  redesignated  as 
paragraph  (f).  The  new  paragraph  (e) 
makes  it  clear  that  applicants  shall  have 
the  opportunity  to  review  the 
documentation  pertaining  to  each  fiscal 
year's  competition  for  a  period  of  time  to 
be  set  by  the  Field  Office  (which  can  not 
be  less  than  30  days).  Paragraph  (g) 
provides  that  different  criteria  may 
govern  the  selection  of  projects  to'be 
funded  from  monies  set  aside  by  statute 
for  a  specific  purpose. 

Section  571.304  has  been  reworded  to 
simplify  the  program  amendment 
process.  Amendments  of  $10,000  or  more 
must  address  the  rating  factors  of  the 
last  rating  cycle,  since  these 
amendments  will  be  rated  as  part  of  the 
approval  process.  Amendments  of  less 
than  SlO.OOG  need  not  address  the  rating 
factors.  In  approving  these  latter 
amendments,  HUD  Field  Offices  will 
examine  grantees'  capability  and 
compliance  with  citizen  participation 
and  environmental  requirements. 
Amendments  of  either  size  that  address 
imminent  threats  to  health  and  safety 
will  be  reviewed  and  approved  in 
accordance  with  Subpart  E — Imminent 
Threat  Grants. 

Paragraph  (c)  has  been  added  to 
§  571.304  to  give  notice  that  if  a  program 
amendment  fails  to  be  approved  and  the 
original  project  is  no  longer  feasible,  the 
grant  funds  proposed  for  the  amendment 
must  be  returned  to  HUD, 

Subpart  F — Grant  Administration 

Section  571.500  has  been  revised  to 
indicate  that  the  reference  to  24  CFR 
Part  570,  Subpart  J— Grant 
Administration  does  not  require  Indian 
CDBG  grantees  to  conform  to 
requirements  that  are  specifically  stated 
as  applying  to  the  Entitlement  Cities  or 
Small  Cities-HUD  administered 
programs. 

Section  571.503  contains  several 
revisions  to  the  Indian  preference 
requirements  to  clarify  that  grantees,  to 
the  greatest  extent  feasible,  shall  give 
preference  to  Indian  bidders  when 
awarding  contracts.  The  first  revision  is 
the  addition  of  language  of 
§  571.503(d)(1)  which  clarifies  that  the 
grantee  must  select  one  of  three 
methods  described  in  paragraphs  (i)  to 
(iii).  If  the  selected  method  produces 


fewer  than  two  qualified  statements  of 
intent,  bids,  or  proposals  submitted  by 
Indian  organizations,  the  grantee  cannot 
award  the  contract,  but  must  choose  one 
of  three  options.  The  first  option  is  to 
rebid  the  contract,  using  one  of  the 
Indian  preference  methods  described  in 
§  571.503(d)(1).  The  interim  rule  did  not 
make  clear  that  the  methods  of 
awarding  Indian  preference  could  be 
reused.  This  rule  corrects  that 
ambiguity.  A  grantee  may  select  the 
rebid  option  because  it  knows  that 
qualified  Indian  bidders  are  available, 
but  circumstances  may  have  prevented 
their  bidding  the  first  time,  resulting  in 
fewer  than  two  Indian  bids. 

The  second  option  is  to  use  the  open 
competition  method  of  the  new 
paragraph  (d)(2)  (formerly  paragraph  (iv) 
m  §  571.503(d)(1)  of  the  interim  rule). 
This  method  does  not  provide  Indian 
preference.  By  selecting  this  method,  a 
grantee  would  have  determined  that 
Indian  preference  is  not  feasible  even 
after  providing  for  Indian  preference  in 
accordance  with  §  571.503(d)(1)  i.e  .  no 
qualified  Indian  bidder(s)  responded,  or 
the  bid(s)  received  from  the  Indian 
organization(sj  responding  was  not 
approvable  under  this  rule. 

In  the  case  of  a  grantee  that  receives 
only  one  Indian  bid,  the  grantee  may  use 
a  third  option  of  awarding  the  contract 
to  the  single  bidder,  provided  the 
grantee  first  submits  the  proposed 
contract  and  related  procurement 
documents  to  the  Field  Office  for  review 
and  approval.  This  provision,  which  is 
contained  in  OMB  Circular  A-102,  has 
been  added  to  this  final  rule  to  clarify 
that  HUD  did  not  intend  that  grantees 
incur  additional  expense  to  rebid  a 
contract,  when  one  approvable  Indian 
bid  had  previously  been  received. 

Former  paragraph  (2)  of  §  571.503(d) 
has  been  redesignated  as  paragraph  (4) 
in  order  to  add  a  new  paragraph  (3)  that 
clarifies  that  the  formal  bid  procedures 
of  paragraph  (1)  or  (2)  do  not  apply  to 
procurements  of  $10,000  or  less. 
Procurements  of  this  size  are  governed 
by  the  small  purchase  procedures  of 
Attachment  O  of  OMB  Circular  A-102. 
To  the  greatest  extent  feasible,  small 
purchase  procurement  shall  provide  for 
Indian  preference. 

Redesignated  paragraph  (4)  adds 
language  which  indicates  that 
preferences  shall  be  announced  in  the 
advertisement  and  bidding  solicitation, 
as  well  as  in  the  bidding  documents. 

Subpart  G — Other  Program 
Requirements 

Section  571.600  has  been  rewritten 
specifically  to  reference  the  sections  in 
24  CFR  Part  570,  Subpart  K— Other 
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Program  Requirements — thdt  apply  to 
Krdntees  under  Part  571. 

Paragraph  (a)  of  §  371.603  has  been 
rewritten  to  clarify  that  Section  110 
(Labor  Standards)  of  the  Housing  and 
Community  Development  Act  of  1974 
(Act)  has  been  waived  with  respect  to 
24  CFR  Part  571,  including  the  Davis- 
Bacon  wage  requirement. 

Paragraph  (b)  of  §  571.603  has  been 
deleted.  With  the  waiver  of  Section  110 
of  the  Act  (Labor  Standards)  for  Indian 
CDBG  projects,  the  requirements  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (Contract  Work  Hours), 
40  U.SC  327-333,  are  not  applicable  on 
their  own  terms.  Since  the  application  of 
Contrac  t  Work  Hours  is  not  required  by 
law,  the  Department  believes  it  should 
not  be  administratively  imposed.  Former 
paragraph  (( )  of  §  571.603  is  now 
redesignated  as  p;'ragraph  (b). 

Section  571  6Ct4(b]  adds  language  to 
ensure  that  Hppljcants  know  that  an 
official  tribal  resolution  is  required  to 
show  that  citizen  participation 
requirements  have  been  met. 

Subpart  H — Program  Performance 

In  section  .^71.70«J.  the  status  report 
requirement  described  in  paragraph  (c) 
has  been  shortened.  Grant  recipients  no 
longer  have  to  report  on  the  status  of 
environmental  assessments  and 
environmental  impact  statements  that 
they  have  prepared,  since  this 
information  is  available  to  Field  Offices 
from  other  sources. 

Section  571.702  has  new  language 
added  to  clarify  what  is  intended  by  two 
corrective  actions  specified  in  paragraph 
(b).  The  First  action  now  requires  the 
recipient  to  submit  progress  schedules 
fur  completing  approved  activities  or  for 
complying  with  the  requirements  of  this 
Part.  The  second  action  has  been 
clarified  to  require  that  the  letter  of 
warning  to  a  recipient  describe  the 
corrective  actions  to  be  taken.  This 
letter  of  warning  can  address  housing 
assistance  deficiencies  as  well  as  other 
deficiencies. 

Section  571.703(b)  has  been  revised  by 
the  deletion  of  the  phrase  "or  deducted 
from  future  grants"  in  the  last  sentence. 
Inclusion  of  this  phrase  was  an 
oversight,  since  it  applies  strictly  to  the 
Entitlement  Cities  CDBG  Program. 

Other  Information 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
ecunomic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
simplify  and  reduce  the  requirements  for 
applicants  and  grantees.  Additionally,  in 


making  grants  the  program  provides 
ample  funds  to  cover  those  expenditures 
related  to  the  administrative  costs  of  the 
program. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
l(bj  of  Executive  Order  12291  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  ^port 
markets. 

The  Finding  of  No  Significant  Impact 
with  respect  to  the  environment,  made 
in  conjunction  with  the  Interim  Rule 
published  March  17;  1983,  remains 
applicable,  and  is  in  no  way  altered  by 
this  rule.  It  wes  made  in  accordance 
with  HUD  regulations  at  24  CFR  Pari  50. 
which  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
19G9.  42  use.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276,  451  Seventh 
Street,  SW..  Washington.  D.C.  20410. 

This  rule  is  listed  at  49  FR  15949  as 
RIN:2506-AA09  (CPD-1&-79,  FR-1612)  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  19, 1984 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.223. 

Information  collection  requirements 
contained  in  these  regulations 
(§§  571.300.  571.303,  571.502,  and 
571,700)  ha\  e  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 
and  have  been  assigned  OMB  control 
number  2506-0043. 

List  of  Subjects  in  24  CFR  Part  571 

Community  development  block  grants. 
Grant  programs;  housing  and  community 
development.  Grant  programs;  Indians. 
Indians. 

Accordingly.  24  CFR  Pari  571  is 
revised  to  read  as  follows; 


PART  571— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

Subpart  A — General  Proviaions 

Sec 

5711  Applicability  and  scope. 

571.2  Program  objectives. 

571.3  Nature  of  program. 
5714  Definitions. 

571.5  Eligible  applicants. 

571.6  Consultations. 

571.7  Waivers. 

Subpart  B— Allocation  of  Funds 

571100     General. 

571.101    Regional  allocation  of  funds. 

Subpart  C— Eligible  Activities 

571.200  General. 

571.201  Facilities. 

571.202  Non-profit  organizations. 

571.203  Administrative  costs. 

Subpart  D — Single  Purpose  Grant 
Application  and  Selection  Process 

571.300  Application  requirements. 

571.301  Screening  and  review  of 
applications. 

571.302  Selection  process. 

571.303  Funding  process. 

571.304  Program  amendments. 

Subpart  E — Imminent  Threat  Grants 

571.400  Criteria  for  funding. 

571  401  Application  process. 

571.402  Environmental  review. 

571.403  Availability  of  funds. 

Subpart  F — Grant  Administration 

571.500  General. 

571.501  Designation  of  public  agency. 

571.502  Force  account  construction. 

571.503  Indian  preference  requirements 

Subpart  G — Other  Program  Requirements 

571.600    General 

.Nondiscrimination. 
Relocation  and  acquisition. 
Labor  standards. 
Citizen  participation. 
Environment. 
Housing  assistance. 

Subpart  H — Program  Performance 

571.700    Reports  to  be  submitted  by  grantee. 

Review  of  recipient's  performance. 

Corrective  and  remedial  actions. 

Reduction  or  withdrawal  of  grant. 

Other  remedies  for  noncompliance. 
Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974.  as  amended  (42 
U.S.C,  5301  et  seq).  Section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General  Provisions 

§571.1     Applicability  and  scope. 

The  policies  and  procedures  described 
in  this  Part  apply  only  to  grants  to 
eligible  Indian  Tribes  and  Alaskan 
Native  Villages  under  the  Community 
Development  Block  Grant  (CDBG) 


571.601 
571.602 
571.603 
571.604 
571.605 
571.606 


571.701 
571.702 
571.703 
571.704 
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Program  for  Indian  Tribes  and  Alaskan 
Natives  Villages. 

§  571.2    Program  objectives. 

The  primary  objective  of  the  Indian 
CDBG  Program  and  of  the  community 
development  program  of  each  grantee 
covered  under  this  Act  is  the 
development  of  viable  Indian  and 
Alaskan  Native  communities,  including 
decent  housing,  a  suitable  living 
environment,  and  expanding  economic 
opportunities,  principally  for  persons  of 
low  and  moderate  income.  The  Federal 
assistance  provided  in  this  Part  is  for 
the  support  of  community  development 
activities  which  further  this  objective. 
This  assistance  is  not  to  be  utilized  to 
reduce  substantially  the  amount  of  local 
financial  support  for  community 
development  activities  below  the  level 
of  such  support  prior  to  the  availability 
of  this  assistance. 

§  571.3    Nature  of  program. 

The  Indian  CDBG  Program  is 
competitive  in  nature.  The  demand  for 
funds  far  exceeds  the  amount  of  funds 
available.  Therefore,  selection  of  eligible 
applicants  for  funding  will  reflect 
consideration  of  relative  need  among 
applicants,  and  relative  adequacy  of 
applications  in  addressing  locally- 
determined  need.  Applicants  for  funding 
must  have  the  administrative  capacity  to 
undertake  the  community  development 
activities  proposed  including  the 
systems  of  internal  control  necessary  to 
administer  these  activities  effectively 
without  fraud,  waste,  or 
mismanagement. 

§  571.4    Definitions. 

(a)  "Act"  means  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1974.  as  amended  (42  U.S.C.  5301  et 
seq.]. 

(b)  "Chief  executive  officer"  means 
the  elected  official  or  legally-designated 
official  who  has  the  prime  responsibility 
for  the  conduct  of  the  affairs  of  an 
Indian  Tribe  or  Alaskan  Native  Village. 

(c)  "Eligible  Indian  populations  ' 
means  the  most  accurate  and  uniform 
population  data  available  from  reliable 
sources  for  Indian  Tribes  and  Alaskan 
Native  Villages  eligible  under  this  Part. 

(d)  "Extent  of  poverty"  means  the 
number  of  persons  whose  incomes  are 
below  the  poverty  level  based  on  data 
compiled  and  published  by  the  United 
States  Bureau  of  the  Census  referable  to 
the  same  point  or  period  in  time  and  the 
latest  reports  from  the  Office  of 
Management  and  Budget. 

(e)  "Field  offices"  means  the  HUD 
Offices  of  Indian  Programs  or  Field 
Office  having  responsibility  for  the 
Indian  CDBG  Program. 


(f)  "HUD"  means  the  Department  of 
Housing  and  Urban  Development. 

(g)  "Identified  service  area"  means  (1) 
a  geographic  location  within  the 
jurisdiction  of  a  Tribe  (but  not  the  entire 
jurisdiction)  designated  in 
comprehensive  plans,  ordinances,  or 
other  local  documents  as  a  service  area, 

(2)  the  BIA  service  area,  including 
residents  of  areas  outside  the 
geographical  jurisdiction  of  the  Tribe;  or 

(3)  the  entire  area  under  the  jurisdiction 
of  a  Tribe  which  has  a  population  of 
members  under  10.000. 

(h)  "Low  and  moderate-income 
household"  or  "lower  income 
household"  means  a  household  whose 
income  does  not  exceed  80  percent  of 
the  median  family  income  for  the  area, 
as  determined  by  HUD  with  adjustments 
for  smaller  and  larger  families,  except 
that  the  Secretary  may  establish  income 
ceilings  higher  or  lower  than  80  percent 
of  the  median  for  the  area  on  the  basis 
of  the  Secretary's  findings  that  such 
variations  are  necessary  because  of 
unusually  high  or  low  family  incomes. 

(i)  "Low  and  moderate  income 
person"  or  "lower  income  person" 
means  a  member  of  a  family  having  a 
family  income  within  the  limits 
determined  in  accordance  with 
paragraph  (h)  of  this  section  or  any 
unrelated  individual  whose  income  does 
not  exceed  the  one-person  limit 
determined  in  accordance  with 
paragraph  (h). 

(j)  "Secretary"  means  the  Secretary  of 
HUD. 

(k)  "Tribal  Government,"  "Tribal 
governing  body"  or  "Tribal  Council" 
means  the  recognized  governing  body  of 
an  Indian  Tribe  or  Alaskan  Native 
Village. 

(1)  "Tribal  resolution"  means  the 
formal  manner  in  which  the  Tribal 
government  expresses  its  legislative  will 
in  accordance  with  its  organic 
documents.  In  the  absence  of  such 
organic  documents,  a  written  expression 
adopted  pursuanv  to  Tribal  practices 
will  be  acceptable. 

(m)  "Extent  of  overcrowded  housing" 
means  the  number  of  housing  units  with 
1.01  or  more  persons  per  room  based  on 
data  compiled  and  published  by  the 
United  States  Bureau  of  the  Census 
available  from  the  latest  census 
referrable  to  the  same  point  or  period  of 
time. 

(n)  "Unemployment"  means  the 
number  of  persons  16  years  old  and  over 
who  are  out  of  work,  but  are  willing  and 
able  to  work. 

§571.5    Eligible  applicants. 

(a)  Eligible  applicants  are  any  Indian 
Tribe,  band,  group,  or  nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 


and  any  Alaskan  Native  Village  of  the 
United  States  which  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450) 
or  under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (31  U.S.C.  1221). 
Eligible  recipients  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs  and  eligible 
recipients  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  will  be 
determined  by  the  Department  of 
Treasury,  Office  of  Revenue  Sharing. 

(b)  Tribal  organizations  which  are 
eligible  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  Tribe,  band,  group,  nation,  or 
Alaskan  Native  Village  eligible  under 
that  Act  for  funds  under  this  Part  when 
one  or  more  of  these  entities  have 
authorized  the  tribal  organization  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
application  for  funding.  Eligible  tribal 
organizations  under  Title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

(c)  Only  eligible  applicants  shall 
receive  grants.  However,  eligible 
applicants  may  contract  or  otherwise 
agree  with  non-eligible  entities  such  as 
States,  cities,  counties,  or  organizations 
to  assist  in  the  preparation  of 
applications  and  to  help  implement 
assisted  activities. 

(d)  To  apply  for  funding  in  a  given 
fiscal  year  an  applicant  must  be  eligible 
as  an  Indian  tribe  or  Alaskan  Native 
Village,  as  provided  in  paragraph  (a)  of 
this  section,  or  as  a  tribal  organization, 
as  provided  in  paragraph  (b)  of  this 
section  by  the  application  submission 
dale. 

§571.6    Consultations. 

On  an  annual  basis,  written  or  oral 
consultations  will  be  held  with  eligible 
applicants  by  each  Field  Office,  for 
these  purposes: 

(a)  To  allow  eligible  applicants  an 
opportunity  to  comment  on  Field  Office 
proposals  affecting  that  fiscal  year's 
rating  process,  including  the 
determination  of  grant  ceilings, 
competitions  by  tribal  size,  and 
definitions  of  rating  factors; 

(b)  To  provide  eligible  applicants  with 
information  on  how  to  apply  for  funds 
and  how  grants  will  be  selected  and 
awarded;  and 

(c)  To  inform  eligible  applicants  of 
changes  in  the  program. 
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§571.7    Waivwm. 

The  Secretary  may  waive  any 
requirement  of  this  Part  not  required  by 
law  whenever  it  is  determined  that 
undue  hardship  will  result  from  applying 
the  requirement,  and  where  application 
of  the  requirement  would  adversely 
affect  the  purposes  of  the  Act. 

Subpart  B— Allocation  of  Funds 

§571.100    GmnenL 

(a)  Types  of  grants.  Two  types  of 
grants  are  available  under  the  Indian 
CDBG  Program. 

[\)  Single  Purpose^rants  provide 
funds  for  one  or  more  single  purpose 
projects  each  consisting  of  an  activity  or 
set  of  activities  designed  to  meet  a 
specific  community  development  need. 
This  type  of  grant  is  awarded  through 
competition  with  other  single  purpose 
projects. 

(2)  Imminent  Threat  grants  alleviate 
an  imminent  threat  to  public  health  or 
safety  that  requires  immediate 
resolution.  This  type  of  grant  is  awarded 
only  after  a  Field  Office  determines  that 
such  conditions  exist  and  if  funds  are 
available  for  such  grants. 

(b)  Size  of  Grants. 

(1)  Ceilings.  Each  Field  Office  may 
establish  grant  ceilings  for  Single 
Purpose  and  Imminent  Threat  Grant 
applications 

(2)  Individual  grant  amounts.  In 
dftermining  appropriate  grant  amounts 
to  be  awarded,  the  Field  Office  may 
take  into  account  the  size  of  the 
applicant,  the  level  of  demand,  the  scale 
of  the  activity  proposed  relative  to  need 
and  operational  capacity,  the  number  of 
persons  to  be  8er\ed,  and  the 
administrative  capacity  of  the  applicant 
to  complete  the  activities  in  a  timely 
manner. 

§571.101     Regional  allocation  of  funds. 

(a)  Except  as  provided  in  pai.jgraph 
(b)  of  this  section,  funds  will  be 
allocated  to  the  Field  Offices 
responsible  for  the  program  on  the 
following  basis: 

(1)  Each  Field  Office  will  be  allocated 
$500,000  as  a  base  amount,  to  which  will 
be  added  a  formula  share  of  the  balance 
of  the  Indian  CDBG  Program  funds,  as 
provided  in  paragraph  (al(2)  of  this 
section. 

(2)  The  amount  remaining  after  the 
base  amount  is  allocated  will  be 
allocated  to  each  Field  Office  based  on 
the  most  recent  data  available  from 
reliable  sources  referrable  to  the  same 
point  or  period  in  time,  as  follows: 

(i)  Forty  percent  {40%)  of  the  funds 
will  be  allocated  based  upon  each  Field 
Office's  share  of  the  total  eligible  Indian 
population; 


(ii)  Forty  percent  (40%]  of  the  funds 
will  be  allocated  based  upon  each  Field 
Office  8  share  of  the  total  extent  of 
poverty  among  the  eligible  Indian 
population:  and 

(iii)  Twenty  percent  (20*)  of  the  funds 
will  be  allocated  based  upon  each  Field 
Offices  share  of  the  total  extent  of 
overcrowded  housing  among  the  eligible 
Indian  population. 

(b)  If  funds  are  set  aside  by  statute  for 
a  specific  purpose  in  any  fiscal  year,  the 
formula  in  paragraph  (a)  of  this  section 
will  apply  unless  otherwise  specified  in 
the  law,  or  unless  it  is  determined  that 
the  formula  is  inappropriate  to 
accomplish  the  purpose,  in  which  case 
other  criteria  may  be  established  by  the 
Secretary  in  determining  an  allocation 
formula  to  be  used  to  distribute  funds  to 
the  Field  Offices. 

(c)  Data  used  for  the  allocation  of 
funds  will  be  based  upon  the  eligible 
Indian  population  of  those  Tribes  and 
Villages  that  are  determined  to  be 
eligible  ninety  (90)  days  before  the 
beginning  of  each  fiscal  year. 

Subpart  C— Eligible  Activities 

§  571.200     General. 

The  eligibility  requirements  of  Part 
570.  Subpart  C  of  this  title— Eligible 
Activities — apply  to  grants  under  this 
part  except  for  those  provisions  which 
are  specifically  stated  as  applying  to  the 
Entitlement  Cities  or  Small  Cities-HUD 
administered  programs,  and  with  the 
modifications  stated  in  this  subpart. 

§  571.201     Facilities. 

(a)  Neighborhood  facilities  are 
synonomous  with  tribal  or  village 
facilities. 

(b)  Fire  protection  facilities,  solid 
waste  disposal  facilities  and  parking 
facilities  defined  in  24  CFR  570,  Subpart 
C  must  be  located  in  or  serve  identified 
service  areas., 

§  571.202    Non-profit  organizations. 

Tribal-based  non-profit  organizations 
replace  neighborhood-based  non-profit 
organizations  under  24  CFR  Part  570, 
Subpart  C.  A  Tribal-based  Non-profit 
Organization  is  an  association  or 
corporation  duly  organized  to  promote 
and  undertake  community  development 
activities  on  a  not-for-profit  basis  within 
an  identified  service  area. 

§  571.203    Administrative  costs. 

(a)  For  purposes  of  this  Part,  technical 
assistance  costs  associated  with  the 
development  of  a  capacity  to  undertake 
a  specific  funded  program  activity  are 
not  considered  administrative  costs. 
Therefore,  these  costs  are  not  included 
in  the  twenty  percent  limitation  on 


planning  and  administration  stated  in 
Part  570.  Subpart  C. 

(b)  Technical  assistance  costs  cannot 
exceed  ten  percent  of  the  total  grant 
award. 

(c)  Technical  assistance  is  defined  as 
the  transfer  of  skills  and  knowledge  in 
planning,  developing,  and  administering 
the  CDBG  program  to  eligible  Indian 
CDBG  recipients  who  need  them  in 
order  to  undertake  a  specific  funded 
program  activity. 

Subpart  D— Single  Purpose  Grant 
Application  and  Selection  Process 

§  571.300    Application  requirements. 

(a)  General.  Applications  are  required 
for  assistance  under  this  Part.  An 
applicant  shall  submit  only  one 
application,  which  may  include  any 
number  of  eligible  projects.  Single 
Purpose  grant  applications  will  have 
each  project  rated  separately. 
Applications  shall  include  projects 
which  can  be  completed  within  a 
reasonable  period  of  time,  generally  not 
more  than  two  years. 

(b)  Submission  dates.  Each  Field 
Office  will  establish  deadlines  for  the 
submission  of  applications.  Submission 
dates  will  be  published  by  HUD  as  a 
notice  "in  the  Federal  Register. 

(c)  Demographic  data.  Applicants  may 
submit  data  that  are  unpublished  and 
not  generally  available  in  order  to  meet 
the  requirements  of  this  section.  The 
applicant  must  certify  that: 

(1)  Generally  available,  published 
data  are  substantially  inaccurate  or 
incomplete; 

(2)  Data  provided  have  been  collected 
systematically; 

(3)  Data  are,  to  the  greatest  extent 
feasible,  independently  verifiable;  and 

(4)  Data  differentiate  between 
reservation  and  BIA  service  area 
populations  when  applicable. 

(d)  Costs  incurred  by  applicant.  (1) 
Notwithstanding  any  provision  in  Part 
570  of  this  title.  HUD  will  not  reimburse 
or  recognize  any'costs  incurred  before 
submission  of  the  Single  Purpose  grant 
application  to  HUD. 

(2)  Also,  HUD  will  not  normally 
reimburse  or  recognize  costs  incurred 
before  HUD  approval  of  the  application 
for  funding.  However,  under  unusual 
circumstances  the  Field  Office  may 
consider  and  approve  written  requests 
to  recognize  and  reimburse  costs 
incurred  after  submission  of  the 
application  where  failure  to  do  so  would 
impose  undue  or  unreasonable  hardship 
on  the  applicant.  Such  authorization  will 
be  made  only  before  the  costs  are 
incurred  and  where  the  requirements  for 
reimbursement  have  been  met  in 
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accordance  with  24  CFR  58.22,  and  with 
the  understanding  that  HUD  has  no 
obligation  whatsoever  to  approve  the 
application  or  to  reimburse  the  applicant 
should  the  application  be  disapproved. 

(e)  Publication  of  community 
development  statement.  Applicants  for 
Single  Purpose  grants  shall  prepare  and 
publish  or  post  the  community 
development  statement  portion  of  their 
application  according  to  the  citizen 
participation  requirements  of  §  571.604. 

(f)  Application  components. 
Applicants  for  Single  Purpose  grants 
shall  submit  an  application  to  the 
appropriate  Field  Office  in  a  form 
prescribed  by  HUD.  Components  of  the 
application  shall  include  the  following: 

(1)  Standard  form  424; 

(2)  Community  development 
statement,  which  includes: 

(i)  Brief  description  of  community 
development  needs; 

(ii)  Brief  description  of  proposed 
projects  to  address  needs,  including 
scope,  magnitude,  and  method  of 
implementing  project;  and 

(iii)  Cost  information  by  project, 
including  specific  activity  costs, 
administration,  planning,  and  technical 
assistance,  total  HUD  share,  and 
amount  of  other  funds  by  source. 

(3)  Map  showing  project  location,  if 
appropriate;  and 

(4)  Certification  in  the  form  of  an 
official  tribal  resolution  that  citizen 
participation  requirements  of  §  571.604 
have  been  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2506- 
(K»43) 

§  571.301    Screening  and  review  of 
applications. 

(a)  Criteria  for  acceptance. 
Applications  for  Single  Purpose  grants 
will  be  initially  screened  by  each  Field 
Office  and  accepted  if: 

(1)  They  have  been  received  or 
postmarked  on  or  before  the  submission 
date: 

(2)  The  applicant  is  eligible; 

(3)  The  proposed  activities  are 
eligible;  and 

(4)  They  contain  substantially  all  the 
components  specified  in  S  571.300(0 
Applications  failing  this  initial  screening 
shall  be  rejected  and  returned  to  the 
applicants  unrated. 

(b)  Demographic  data.  HUD  will 
review  and  accept  demographic  data 
provided  by  an  applicant  if  in  HUD's 
determination  the  data  are  of  the  quality 
described  in  §  571.300(c).  Where 
demographic  data  provided  by  an 
applicant  are  unacceptable.  fiUD  will 
use  the  best  available  data  at  HUD's 
disposal. 


(c)  Grant  ceiling.  Where  Field  Offices 
have  established  grant  ceilings, 
applications  will  be  reviewed  for 
compliance. 

§571.302    Selection  process. 

(a)  Threshold  requirements.  In  order 
for  applications  that  have  passed  the 
initial  screening  tests  of  §  571.301  to  be 
rated  and  ranked,  Field  Offices  must 
determine  that  the  following  threshold 
requirements  have  been  met: 

(1)  Community  development  need  and 
appropriateness: 

(i)  The  applicant's  project(s)  directly 
impacts  on  its  community  development 
needs; 

fii)  The  costs  are  reasonable; 

(iii)  The  project(s)  is  appropriate  for 
the  intended  use;  and 

(iv)  The  projcct(s)  is  usable  or 
achiev  able  generally  within  a  two  year 
period.  If  available  data,  in  the  judgment 
of  the  Field  Office,  indicate  that  the 
proposed  project(s]  is  inconsistent  with 
the  applicant's  community  development 
needs,  its  costs  are  unreasonable,  it  is 
inappropriate  for  the  intended  use,  or 
not  usable  generally  within  two  years, 
the  Field  Office  shall  determine  that  the 
applicant  has  not  met  this  threshold 
requirement,  and  reject  the  application 
from  further  consideration. 

(2)  Capacity  and  performance.  The 
applicant  has  the  capacity  to  undertake 
the  proposed  program.  Additionally, 
applicants  that  have  previously 
participated  in  the  Indian  CDBG 
Program  must  have  performed 
adequately  or.  in  cases  of  previously 
documented  deficient  performance,  the 
applicant  must  have  taken  appropriate 
corrective  action  to  improve  its 
performance. 

(i)  Capacity.  The  applicant  possesses, 
or  will  acquire,  the  managerial, 
technical,  or  administrative  staff 
necessary  to  carry  out  the  proposed 
projects.  If  the  Field  Office  determines 
that  the  applicant  does  not  have  or 
cannot  obtain  the  capacity  to  undertake 
llo'  grant,  the  application  will  be 
rejected  from  further  consideration. 

(ii)  Performance. 

(A)  Community  development. 
Performance  determinations  are  made 
through  the  Field  Office's  normal 
monitoring  process.  Applicants  that 
have  been  advised  in  writing  of  negative 
findings  on  previous  grants,  for  which  a 
schedule  of  corrective  actions  has  been 
established,  will  not  be  considered  for 
funding  if  they  are  behind  schedule  as  of 
the  deadline  date  for  filing  applications. 

(B)  Housing  assistance.  Actions  have 
been  taken  by  the  applicant  within  its 
control  to  facilitate  the  provision  of 
housing  assistance  for  low-  and 
moderate-income  members  of  the  Tribe 


or  Alaskan  Village.  Any  action  to 
prevent  the  provision  or  operation  of 
assisted  housing  for  low-  and  moderate- 
income  persons  shall  also  be  evaluated 
in  terms  of  whether  it  constitutes 
inadequate  performance  by  the 
applicant.  If  inadequate  performance  is 
found,  the  applicant  shall  be  rejected 
from  further  consideration.  Subsequent 
applications  will  also  be  similarly 
disqualified  in  subsequent  competitions 
unless  the  applicant  has  taken 
corrective  actions  within  its  control. 

(C)  Previous  audit  finding  and 
outstanding  monetary  obligations.  An 
applicant  that  has  an  outstanding 
Community  Development  Block  Grant 
obligation  to  HUD  that  is  in  arrears,  or 
for  which  a  repayment  schedule  has  not 
befn  agreed  to,  will  be  disqualified  from 
the  current  and  subsequent  competitions 
until  the  obligations  are  current.  An 
applicant  whose  response  to  an  audit 
finding(s)  is  overdue  or  unsatisfactory 
will  be  disqualified  from  the  current  and 
subsequent  competitions  until  the 
applicant  has  taken  final  action 
necessary  to  close  the  audit  finding(s] 
The  Field  Office  Director  may  provide 
waivers  of  this  disqualification  in  those 
cases  where  the  applicant  has  made  a 
good  faith  effort  to  clear  the  audit 
finding(s).  In  no  instance,  however,  shall 
a  waiver  be  provided  when  funds  are 
due  HUD.  unless  a  satisfactory 
arrangement  for  repayment  of  the  debt 
has  been  made,  and  payments  are 
current. 

(b)  Information  submitted  on  request. 
A  Field  Office  may,  in  its  discretion. 
request  that  an  applicant  submit 
information  that  may  help  to  clarify  an 
application  that  in  the  Field  Office's 
view  contains  information  that  is 
inconsistent  with  known  facts  or  data; 
or  inadequate  in  substance  to  make  a 
threshold  or  rating  determination,  or  a 
determination  of  compliance  with  the 
requirements  of  this  part.  Applicants 
shall  only  submit  the  information  in 
response  to  inquiries  made  by  HUD.  A 
new  project(s)  may  not  be  substituted 
for  one(s)  proposed  in  the  original 
application.  Applicants  failing  to  meet 
the  information  request  shall  be 
disqualified  from  the  competition  if  the 
Field  Office  determines  that  the 
applicant  fails  to  meet  the  threshold 
requirements;  or  that  information  is 
lacking  to  make  rating  determinations, 
or  to  show  compliance  with 
requirements  of  this  part. 

(c)  Rating  factors  and  criteria. 
Applications  which  meet  the  threshold 
requirements  established  in  paragraph 
(a)  of  this  section  will  be  rated 
competitively.  Each  project  proposed  in 
the  application  will  be  rated  separately 
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against  others  addressing  the  same 
impact  factor. 

(1)  All  projects  will  be  rated  against 
these  specific  factors: 

(i)  Relative  needs  of  the  applicant  as 
measured  by  the  extent  of  poverty  or 
unemployment  as  represented  by  both 
numbers  and  percentages  of  persons 
living  in  this  condition:  and 

(ii)  Degree  of  benefit  of  the  proposed 
projects  as  measured  by  the  number  and 
percentage  of  low-  and  moderate- 
income  persons  to  be  served  by  the 
project. 

(2)  Additional  rating  factors  will  be 
developed  by  each  Field  Office  to 
address  these  rating  criteria: 

(i)  The  impact  of  the  proposed  project 
on  the  applicant's  community 
development  need  as  measured  by 
factors  which  may  include,  but  are  not 
limited  to  the  following: 

(A)  The  degree  of  impact  of  the 
proposed  project  on  the  provision  of 
basic  community  facilities  and  services; 

(B)  The  importance  of  the  project  to 
the  provision  of  more  or  better  housing 
for  low-  and  moderate-income 
households; 

(C)  The  direct  impact  of  the  project  on 
the  economic  development  of  the 
applicant's  community;  or 

(D)  The  degree  to  which  the  project 
will  alleviate  or  remove  a  serious  threat 
to  health  or  safety;  and/or 

(E)  The  degree  to  which  the  project 
develops  renewable  energy  resource 
systems  and/or  promotes  energy 
efficiency. 

(ii)  The  quality  of  the  proposed  project 
as  measured  by  factors  which  may 
include,  but  are  not  limited  to  the 
following: 

(A)  Per  capita  cost  when  compared  to 
other  similar  projects  by  similar  size 
applicants; 

(B)  Cost  effectiveness  through  joint 
tribal  or  Tr.bal/community  facilities; 

(C)  Maximum  use  of  existing  services, 
facilities,  and  resources;  or 

(D)  Retention,  expansion,  or  creation 
of  job  opportunities;  and/or 

(E)  Use  of  national  or  comparable 
tribal  standards  appropriate  for  the 
locale. 

(3)  Rating  factors  developed  in 
accordance  with  paragraph  (c)(2)  of  this 
section  shall  not  result  in  additional 
information  beyond  what  is  required  in 
the  application. 

(d)  Final  ranking.  The  points  received 
for  each  rating  factor  by  a  project  are 
totaled  and  the  projects  ranked 
according  to  the  point  totals.  Projects 
are  selected  for  funding  based  on  this 
final  ranking  to  the  extent  that  funds  are 
available.  HUD  may  select  additional 
projects  for  funding  should  one  of  the 


higher  ranking  projects  not  be  funded,  or 
if  additional  funds  become  available. 

(e)  Competition  documentation. 
Documentation  pertaining  to  each  fiscal 
year's  competition  shall  be  available  at 
each  Field  Office  for  applicant  review 
for  a  period  of  time  to  be  set  by  the  Field 
Office  (which  cannot  be  less  than  30 
days). 

(f)  Procedural  error.  If  a  Field  Office 
makes  a  procedural  error  in  the 
application  and  selection  process  that, 
when  corrected,  will  result  in  awarding 
sufficient  points  to  warrant  funding  of 
an  otherwise  eligible  applicant,  HUD 
may  fund  that  applicant  in  the  next 
fiscal  year  without  further  competition. 

(g)  Set  aside  selection  of  projects.  If 
funds  have  been  set  aside  by  statute  for 
a  specific  purpose  in  any  fiscal  year, 
other  criteria  pertinent  to  the  set  aside 
may  be  used  to  select  projects  for 
funding  from  the  set  aside.  The  selection 
of  projects  for  set  aside  funding  may  be 
competitive  or  non-competitive. 

§  571.303    Funding  process. 

(a)  Notification.  Field  Offices  will 
notify  applicants  of  the  actions  taken 
regarding  their  applications.  Grant 
amounts  offered  may  refiect 
adjustments  made  by  the  Field  Offices 
in  accordance  with  §  571.100(b). 

( b )  Pre-a  ward  requirements. 

(1)  Upon  notification  by  HUD  of 
successfully  competing  for  a  grant,  the 
applicant  shall  submit  on  forms 
prescribed  by  HUD  the  following: 

(i)  Implementation  schedule; 

(ii)  Certification;  and 

(iii)  Cost  information,  if  changes  have 
occurred  or  if  the  Field  Office  has 
adjusted  the  original  grant  request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2506- 
0043)  I 

(2)  Successful  applicants  may  also  be 

required  to  provide  supporting 
documentation  concerning  the 
management,  maintenance,  operation  or 
financing  of  proposed  projects  before  a 
grant  agreement  can  be  executed. 
Applicants  will  be  given  at  least  thirty 
(30)  days  to  respond  to  such 
requirements.  In  the  event  that  no 
response  or  an  insufficient  response  is 
made  within  the  prescribed  time  period, 
the  Field  Office  shall  determine  that  the 
applicant  has  not  met  the  requirements 
and  the  grant  offer  will  be  withdrawn. 
The  Field  Offices  shall  require 
supporting  documentation  in  those 
instances  where: 

(i)  Specific  questions  remain 
concerning  the  scope,  magnitude,  timing, 
or  method  of  implementing  the  project; 
and/or 

(ii)  The  applicant  has  not  provided 
information  verifying  the  commitment  of 


other  resources  required  to  complete, 
operate  or  maintain  the  proposed 
project. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2506- 
0043) 

(3)  Grant  amounts  allocated  for 
applicants  unable  to  meet  preaward 
requirements  will  be  offered  to  the  next 
highest  ranking  unfunded  project. 

(4)  New  projects  may  not  be 
substituted  for  those  originally  proposed 
in  the  application. 

(c)  Grant  award. 

(1)  As  soon  as  HUD  determines  that 
the  applicant  has  complied  with  the 
preaward  requirements  and  nothing  has 
come  to  the  attention  of  the  Field  Office 
which  would  alter  the  threshold 
determinations  under  §  571.302,  the 
grant  will  be  awarded.  These 
regulations,  24  CFR  Part  571,  become 
part  of  the  grant  agreement. 

(2)  All  grants  shall  be  conditioned 
upon  the  completion  of  all 
environmental  obligations  and  approval 
of  release  of  funds  by  HUD  in 
accordance  with  the  requirements  of 
Part  58  of  this  title  and,  in  particular. 
Subpart  J;  except  as  otherwise  provided 
in: 

(i)  Section  58.33  Emergencies; 
(ii)  Section  58.34  Exempt  activities;  or 
(iii)  Section  58.22  Activities  excepted 
from  limitations  on  the  commitment  of 
funds  and  which  are  reimbursable  under 
Subpart  C  of  Part  570. 

(3)  HUD  may  place  other  conditions 
on  a  grant  in  which  case  the  grant 
agreement  will  be  approved,  but  the 
obligation  and  utilization  of  funds  may 
be  restricted  in  whole  or  in  part.  The 
reasons  for  the  conditional  approval  and 
the  actions  necessary  to  remove  the 
conditions  shall  be  specified  in  the  grant 
agreement.  Failure  to  satisfy  the 
conditions  may  result  in  a  termination  of 
the  grant.  Conditional  approval  may  be 
made: 

(i)  Where  the  requirements  of  Part  570, 
Subpart  C,  of  this  title  regarding  the 
provision  of  public  services  and  flood  or 
drainage  facilities  have  not  yet  been 
satisfied; 

(ii)  Pending  site  and  neighborhood 
standards  approval  for  a  proposed 
housing  project,  if  applicable; 

(iii)  Pending  HUD's  approval  of  the 
use  of  Tribal  work  forces  for 
construction  or  renovation  activities  in 
accordance  with  §  571.502;  or 

(iv)  Pending  resolution  of  problems 
with  specific  projects  or  of  the 
capability  of  the  grantee  to  obtain 
resources  needed  to  carry  out,  operate 
or  maintain  the  project. 
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§  571.304    Program  amendments. 

(a)  Grantees  shall  request  prior  HUD 
approval  for  all  program  amendments 
involving  the  alteration  of  existing 
activities  that  will  significantly  change 
the  scope,  Iqcation,  objective,  or  class  of 
beneficiaries  of  the  approved  activities, 
as  originally  described  in  the 
application. 

(b)  Amendment  requests  shall  include 
the  information  required  under 

§§  571.300(0  and  571.303)(b)(l). 

(1)  Amendments  of  SlO.OOO  or  more 
shall  address  all  the  rating  factors  of  the 
last  rating  cycle.  Approval  is  subject  to 
the  following: 

(i)  A  rating  equal  to  or  greater  than 
the  lowest  rating  received  by  a  funded 
project  during  the  last  rating  cycle; 

(ii)  Capability  to  promptly  complete 
the  modified  or  new  activities; 

(iii)  Compliance  with  the  requirements 
of  §  571.604  of  this  title  for  citizen 
participation;  and 

(iv)  The  preparation  of  an  amended  or 
new  environmental  review  in 
accordance  with  Part  58  of  this  title,  if 
there  is  a  significant  change  in  the  scope 
or  location  of  approved  activities. 

(2)  Amendments  of  less  than  $10,000 
shall  be  approved  subject  to  meeting  the 
requirements  of  paragraphs  (b)(l)(ii). 
(iii).  and  (iv)  of  this  section. 

(3)  Amendments  which  address 
imminent  threats  to  health  and  safety 
shall  be  reviewed  and  approved  in 
accordance  with  the  requirements  of 
Subpart  E*of  this  Part. 

(c)  If  a  program  amendment  fails  to  be 
approved  and  the  original  project  is  no 
longer  feasible,  the  grant  funds  proposed 
for  the  amendment  shall  be  returned  to 
HUD. 

Subpart  E— Imminent  Threat  Grants 

§  571 .400    Criteria  tor  funding. 

The  following  criteria  apply  to 
requests  for  assistance  under  this 
Subpart: 

(a)  In  response  to  requests  for 
assistance,  the  Field  Office  may  make 
funds  available  under  this  Subpart  to 
applicants  to  alleviate  or  remove 
imminent  threats  to  health  or  safety  that 
require  an  immediate  solution.  The 
urgency  and  immediacy  of  the  threat 
shall  be  independently  verified  prior  to 
the  acceptance  of  an  application.  Funds 
to  alleviate  imminent  threats  to  health 
and  safety  may  only  be  used  to  deal 
with  threats  that  are  not  of  a  recurring 
nature,  which  represent  a  unique  and 
unusual  circumstance,  and  which  impact 
on  an  entire  service  area. 

(b)  Funds  to  alleviate  imminent 
threats  may  be  granted  only  if  the 
applicant  can  demonstrate  to  the 
satisfaction  of  HUD  that  other  local  or 


federal  funding  sources  cannot  be  made 
available  to  alleviate  the  threat. 

$  571.401    Application  process. 

(a)  Letter  to  proceed.  The  Field  Office 
may  only  issue  the  applicant  a  letter  to 
proceed  to  incur  costs  to  alleviate 
imminent  threats  to  health  and  safety  if 
the  assisted  activities  do  not  alter 
environmental  conditions  and  are  for 
temporary  or  permanent  improvements 
limited  to  protection,  repair,  or 
restoration  actions  necessary  only  to 
control  or  arrest  the  effects  of  imminent 
threats  or  physical  deterioration. 
Reimbursement  of  such  costs  is 
dependent  upon  HUD  approval  of  the 
application. 

(b)  Applications.  Applications  shall  be 
submitted  in  accordance  with 

§  571.300(f)  and  §  571.303(b). 
Applications  which  meet  the 
requirements  of  these  sections  may  be 
approved  by  the  Field  Office  without 
competition. 

§571.402    Environmental  review. 

Pursuant  to  5  58.34(a)(8)  of  this  title, 
grants  for  imminent  threats  to  health  or 
safety  are  exempt  from  some  or  all  of 
the  environmental  review  requirements 
of  Part  58  to  the  extent  provided  therein. 

§  571.403    Availability  of  funds. 

Field  Offices  may  set  aside  up  to  15 
percent  of  their  allocation  of  funds 
under  this  Part  for  imminent  threat 
grants.  The  only  funds  reserved  for 
imminent  threat  are  those  set  aside  by 
the  Field  Office  each  year.  Imminent 
threat  funds  which  are  not  awarded 
before  the  award  of  the  last  Single 
Purpose  grant  shall  be  used  for  the  next 
highest  ranking  Single  Purpose  project. 
After  these  funds  are  depleted.  HUD 
shall  not  consider  further  requests  for 
imminent  threat  grants  during  that  fiscal 
year. 

Subpart  F — Grant  Administration 

§571.500    General 

The  requirements  of  Part  570,  Subpart 
I  of  this  title — Grant  Administration — 
apply  to  grants  under  this  Part  except 
for  those  provisions  that  are  specifically 
stated  as  applying  to  the  Entitlement 
Cities  or  Small  Cities-HUD  administered 
programs,  and  wuh  the  modifications 
stated  in  this  subpart. 

§  571.501     Designation  of  public  agency. 

One  or  more  Tribal  departments  or 
authorities  may  be  designated  by  the 
chief  executive  officer  of  an  Indian 
Tribe  or  Alaskan  Native  Village  as  the 
operating  agency  to  undertake  activities 
assisted  under  this  Part.  The  Indian 
Tribe  or  Alaskan  Native  Village  itself, 
however,  shall  be  the  applicant. 


Designation  of  an  operating  agency  does 
not  relieve  the  Indian  Tribe  or  Alaskan 
Native  Village  of  its  responsibility  in 
assuring  that  the  program  will  be 
administered  in  accordance  with  all 
HUD  requirements,  including  these 
regulations. 

§571.502    Force  account  construction. 

(a)  The  utilization  of  Tribal  work 
forces  for  construction  or  renovation 
activities  performed  as  part  of  the 
activities  funded  under  this  Part  shall  be 
approved  by  HUD  before  the  start  of 
project  implementation.  In  reviewing 
requests  for  an  approval  of  force 
account  construction  or  renovation. 
HUD  may  require  that  the  grantee 
provide  the  following: 

(1)  Documentation  to  indicate  that  it 
has  carried  out  or  can  carry  out 
successfully  a  project  of  the  size  and 
scope  of  the  proposal: 

(2)  Documentation  to  indicate  that  it 
has  obtained  or  can  obtain  adequate 
supervision  for  the  workers  to  be 
utilized; 

(3)  Information  showing  that  the 
workers  to  be  utilized  are,  or  will  be, 
listed  on  the  Tribal  payroll  and  are 
employed  directly  by  an  arm. 
department  or  other  governmental 
instrumentality  of  the  Tribe  or  Alaskan 
Native  Village.  (Approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  2506-0043). 

(b)  Any  and  all  excess  funds  derived 
from  the  force  account  construction  or 
renovation  activities  shall  accrue  to  the 
grantee  and  shall  be  reprogrammed  for 
other  activities  eligible  under  this  Part  in 
accordance  with  S  571.304  or  returned  to 
HUD  promptly. 

(c)  Insurance  coverage  for  force 
account  workers  and  activities  shall, 
where  applicable,  include  workman's 
compensation,  public  liability,  property 
damage,  builder's  risk,  and  vehicular 
liability. 

(d)  The  grantee  shall  specify  and 
apply  reasonable  labor  performance. 
construction  or  renovation  standards  to 
work  performed  under  the  force  account. 

(e)  The  contracting  and  procurement 
standards  set  forth  in  OMB  Circular  A- 
102  apply  to  material,  equipment,  and 
supply  procurements  from  outside 
vendors  under  this  section,  but  not  to 
other  activities  undertaken  by  force 
account. 

§  571.503    Indian  preference  requirements. 

(a)  Applicability.  HUD  has 
determined  that  grants  under  this  Part 
are  subject  to  Section  7(b)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)), 
which  requires  that  to  the  greatest 
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extent  feasible:  (1)  Preference  and 
opportunities  for  training  and 
employment  shall  be  given  to  Indians, 
and  (2)  Preference  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(b)  Definitions.  Indian  organizations 
and  Indian-owned  economic  enterprises 
include  both: 

(1)  Any  "economic  enterprise"  as 
defined  in  Section  3(e)  of  the  Indian 
Financing  Act  of  1974  (Pub.  L.  93-26:^): 
that  is,  "any  Indian-owned  commercial, 
industrial,  or  business  activuv 
estabhshed  or  organized  for  tne  purpose 
of  profit  provided  that  such  Indian 
ownership  and  control  shall  constitute 
not  less  than  51  percent  of  the 
enterprise";  and 

(2)  Any  "tribal  organizations"  as 
defined  in  Section  4(c)  of  the  Indian 
Self-Determination  and  EducHtion 
Assistance  Act  (Pub.  L.  93-638);  that  is. 
"the  recognized  governing  body  of  any 
Indian  Tribe:  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organizations  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities." 

(c)  Preference  in  administration  of 
grant.  To  the  greatest  extent  feasible, 
preference  and  opportunities  for  training 
and  employment  in  connection  with  the° 
administration  of  grants  awarded  under 
this  Part  shall  be  given  to  Indians  and 
Alaskan  Natives. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  feasible,  grantees  shall 
give  preference  in  the  award  of 
contracts  for  projects  funded  under  this 
Part  to  Indian  organizations  and  Indian- 
owned  economic  enterprises. 

(1)  Each  grantee  shall: 

(i)  Advertise  for  bids  or  proposals 
limited  to  qualified  Indian  organizations 
and  Indian-owned  enterprises;  or 

(ii)  Use  a  two-stage  preference 
procedure,  as  follows: 

(A)  Stage  1;  Invite  or  otherwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond 
to  a  bid  announcement  limited  to 
Indian-owned  firms. 

(B)  Stage  2:  If  responses  are  received 
from  more  than  one  Indian  enterprise 
found  to  be  qualified,  advertise  for  bids 
or  proposals  limited  to  Indian 
organizations  and  Indian-owned 
economic  enterprises;  or 

(iii)  Develop,  subject  to  HUD  Field 
Office  one-time  approval,  the  grantee's 
own  method  of  providing  preference. 

(2)  If  the  method  of  providing 
preference  selected  by  the  grantee 


results  in  fewer  than  two  qualified 
Indian  organizations  or  Indian-owned 
enterprises  submitting  a  statement  of 
intent,  bid  or  proposal,  then  the  grantee 
shall: 

(i)  rebid  the  contract,  using  any  of  the 
methods  described  in  paragraph  (1) 
above;  or 

(ii)  rebid  the  contract  without  limiting 
the  advertisement  for  bids  or  proposals 
to  Indian  organizations  and  Indian- 
owned  economic  enterprises:  or 

(iii)  if  one  approvable  bid  is  received, 
request  Field  Office  review  and 
approval  of  the  proposed  contract  and 
related  procurement  documents,  in 
accordance  with  Attachment  O  of  OMB 
Circular  A-102,  in  order  to  award  the 
contract  to  the  single  bidder. 

(3)  Procurements  that  are  within  the 
dollar  limitations  established  for  small 
purchases  under  Attachment  O  of  OMB 
Circular  A-102  need  not  follow  the 
formal  bid  procedures  of  paragraph  (d) 
of  this  section,  since  these  procurements 
are  governed  by  the  small  purchase 
procedures  of  Attachment  O.  However, 

a  grantee's  small  purchase  procurements 
shall,  to  the  greatest  extent  feasible, 
provide  Indian  preference  in  the  award 
of  contracts. 

(4)  All  preferences  shall  be  publicly 
announced  in  the  advertisement  and 
bidding  solicitation  and  the  bidding 
documents. 

(5)  A  grantee,  at  its  discretion,  may 
require  information  of  prospective 
contractors  seeking  to  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterprises;  however,  this 
information  need  not  be  submitted  to 
HUD.  Thus,  prospective  contractors  may 
be  required  by  grantees  to  submit  with 
or  prior  to  submission  of  a  bid  or 
proposal: 

(i)  Evidence  showing  fully  the  extent 
of  Indian  ownership,  control,  and 
interest; 

(ii)  Evidence  of  structure,  management 
and  financing  affecting  the  Indian 
character  of  the  enterprise,  including 
major  subcontracts  and  purchase 
agreements;  materials  or  equipment 
supply  arrangements;  and  management 
salary  or  profit-sharing  arrangements; 
and  evidence  showing  the  effect  of  these 
on  the  extent  of  Indian  ownership  and 
interest;  and 

(iii)  Evidence  sufficient  to 
demonstrate  to  the  satisfaction  of  the 
grantee  that  the  prospective  contractor 
has  the  technical,  administrative,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved. 

(6)  The  grantee  shall  incorporate  the 
following  clause  (referred  to  as  a  section 
7(b)  clause)  in  each  contract  awarded  in 
connection  with  a  project  funded  under 
this  part: 


(i)  The  work  to  be  performed  under 
this  contract  is  on  a  project  subject  to 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U  S.C.  450e(b)} 
(Indian  Act).  Section  7(b)  requires  that 
to  the  greatest  extent  feasible  (A) 
preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians  and  (B)  preferences  in  the 
award  of  contracts  and  subcontracts 
shall  be  given  to  Indian  organizations 
and  Indian-owned  economic  enterprises, 

(ii)  The  parties  to  this  contract  shall 
comply  with  the  provisions  of  section 
7(b)  of  the  Indian  Act. 

(iii)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  of  any  subcontracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises,  and  preferences 
and  opportunities  for  training  and 
employment  to  Indians  and  Alaskan 
Natives. 

(iv)  The  contractor  shall  include  this 
section  7(b)  clause  in  every  subcontract 
in  connection  with  the  project,  and  shall, 
at  the  direction  of  the  grantee,  fake 
appropriate  action  pursuant  to  the 
subcontract  upon  a  finding  by  the 
grantee  or  HUD  that  the  subcontractor 
has  violated  the  section  7(b)  clause  of 
the  Indian  Act, 

(e)  Additional  Indian  preference 
requirements.  A  grantee  may.  with  prior 
HUD  approval,  provide  for  additional 
Indian  preference  requirements  as 
conditions  for  the  award  of.  or  in  the 
terms  of.  any  contract  in  connection 
with  a  project  funded  under  this  Part. 
The  additional  Indian  preference 
requirements  shall  be  consistent  with 
the  objectives  of  the  section  7(b)  clause 
of  the  Indian  Act  and  shall  not  result  in 
a  significantly  higher  cost  or  greater  risk 
of  non-performance  or  longer  period  of 
performance. 

Subpart  G— Other  Program 
Requirements 

§571.600    General. 

The  following  requirements  of  Part 
570,  Subpart  K,  of  this  title — Other 
Program  Requirements — apply  to  grants 
under  this  Part. 

(a)  Section  570.605  National  Flood 
insurance  Program. 

(b)  Section  570.608  Lead-based  paint. 

(c)  Section  570.609  Use  of  debarred, 
suspended,  or  ineligible  contractors  or 
subrecipients. 

(d)  Section  570.610  Uniform 
administrative  requirements  and  cost 
principles. 

(e)  Section  570.611  Conflict  of  interest. 


Federal  Register  /  Vol.  49.  No.  175  /  Friday.  September  7.  1984  /  Rules  and  Regulations 


35377 


§  571.601     Nondiscrimination. 

(a)  Under  the  authority  of  section 
107(a)(2)  of  the  Act,  the  Secretary 
waives  the  requirement  that  recipients 
comply  with  Section  109  of  the  Act 
except  with  respect  to  the  prohibition  of 
discrimination  based  on  age  or  against 
an  otherwise  qualified  handicapped 
individual. 

(b)  A  recipient  shall  comply  with  the 
provisions  of  Title  II  of  Pub.  L.  90-284 
(24  U.S.C.  1301— the  Indian  Civil  Rights 
Act)  in  the  administration  of  a  program 
or  activity  funded  in  whole  or  in  part 
with  funds  made  available  under  this 
Part.  For  purposes  of  this  section, 
"program  or  activity"  is  defined  as  any 
function  conducted  by  an  identifiable 
administrative  unit  of  the  recipient:  and 
"Funded  in  whole  or  in  part  with  funds 
made  available  under  this  Part"  means 
that  community  development  funds  in 
any  amount  have  been  transferred  by 
the  recipient  to  an  identifiable 
administrative  unit  and  disbursed  in  a 
program  or  activity. 

§  571.602    Relocation  and  acquisition. 

(a)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601).  hereinafter  referred  to  as 
the  Uniform  Act.  and  HUD 
implementing  regulations  at  Part  42  of 
this  title  apply  to  any  acquisition  of  real 
property  by  a  State  agency  (defined  at 
24  CFR  42.85)  that  is  carried  out  for  an 
activity  assisted  under  this  Part  and  to 
the  displacement  of  any  family, 
individual,  business,  non-profit 
organization,  or  farm  that  results  from 
such  acquisition. 

(b)(1)  Any  acquisition  of  real  property 
by  a  "State  agency"  and  any 
displacement  resulting  from  such 
acquisition  of  real  property  shall  be 
considered  to  be  an  activity  assisted 
under  the  Community  Development 
Block  Grant  program  and  be  subject  to 
the  regulations  at  Part  42  of  this  title  if 
the  acquisition  occurs  on  or  after  the 
date  of  the  submission  of  the  application 
requesting  federal  financial  assistance 
which  is  granted.  However,  if  the 
grantee  determines  that  an  acquisition 
or  displacement  was  not  carried  out  for 
an  assisted  activity,  and  the  Field  Office 
concurs  in  the  determination,  such 
acquisition  or  displacement  shall  not  be 
subject  to  these  regulations.  The 
grantee's  request  for  HUD  concurrence 
shall  include  its  certification  that  at  the 
time  of  the  acquisition  it  did  not  intend 
to  use  the  property  for  an  assisted 
activity  along  with  appropriate 
documentation  to  establish  that  fact. 

(2)  With  respect  to  acquisitions  for 
projects  assisted  under  this  Part  that  are 


not  within  the  purview  of  the  Uniform 
Act,  the  grantee  shall: 

(i)  Provide  each  property  owner  a 
written  offer  of  the  amount  determined 
to  be  just  compensation  for  the  property 
Just  compensation  shall  be  based  upon 
one  or  more  appraisals  of  the  fair 
market  value  of  the  property  as 
prepared  by  a  qualified  appraiser. 
However,  this  provision  shall  not 
prevent  a  person  from  donating  real 
property  if.  prior  to  the  donation,  he/she 
has  been  fully  informed  of  his/her  right 
to  receive  just  compensation: 

(ii)  Provide  HUD  the  opportunity  tQ 
review  any  acquisition  price  established 
pursuant  to  Paragraph  (b)(2)(i)  of  this 
section  prior  to  compensation  being  paid 
to  the  seller: 

(iii)  Include  in  the  applicable  case  file 
a  >usfification  for  the  acquisition 
payment  in  any  case  in  which  such 
payment  exceeds  the  fair  market  value 
of  the  property. 

(c)(1)  The  cost  of  relocation  payments 
and  assistance  under  Title  11  of  the 
Uniform  Act  shall  be  paid  from  funds 
provided  by  this  Part  and/or  such  other 
funds  as  may  be  available  to  the  grantee 
from  any  other  source. 

(2)  With  respect  to  other 
displacement-causing  activities  that  are 
assisted  under  this  Part  but  are  not 
within  the  purview  of  the  Uniform  Act, 
the  grantee  shall  adopt  a  uniform 
written  policy  for  providing  relocation 
payments  and  other  assistance  to  ensure 
that  displaced  families  and  individuals 
obtain  a  safe  and  habitable  replacement 
dwelling  and  that  all  persons,  including 
families,  individuals,  business,  nonprofit 
organizations  and  farm  operations,  are 
reimbursed  for  all  moving  and  related 
expenses,  including  utility  hook-up  and 
storage  costs.  That  policy  shall  also 
provide  that: 

(i)  No  occupant  of  a  dwelling  shall  be 
required  to  move  permanently  from  the 
dwelling,  unless  first  given  reasonable 
opportunity  to  relocate  to  a  safe  and 
habitable  replacement  dwelling  at  a 
monthly  housing  cost,  including  utilities, 
that  does  not  exceed  30  percent  of  his/ 
her  gross  income; 

(ii)  All  families,  individuals,  business, 
nonprofit  organizations,  and  farm 
operations  to  be  displaced  shall  be 
provided  advance  information  sufficient 
to  enable  them  to  fully  understand  the 
reason  for  their  displacement  and  the 
relocation  payments  and  other 
assistance  fo  which  they  are  entitled 
under  these  regulations: 

(iii)  In  any  case  in  which  the  occupant 
of  a  dwelling  is  required  to  relocate  for  a 
temporary  period  in  order  to  permit 
rehabilitation  or  demolition,  the 
temporary  relocation  shall  not  exceed  12 
months  in  duration,  a  safe  and  habitable 


dwelling  shall  be  available  to  the  person 
for  the  period  of  the  temporary 
relocation,  and  the  grantee  shall  pay 
actual  reasonable  out-of-pocket 
expenses,  including  any  moving  costs  or 
increase  in  monthly  housing  costs, 
incurred  by  the  person  in  connection 
with  the  temporary  relocation. 

§  57 1 .603    Labor  standarda. 

(a)  In  accordance  with  the  authority 
under  section  107(d)(2)  of  the  Act,  the 
Secretary  waives  the  provisions  of 
section  no  of  the  Act  (Labor  Standards) 
with  respect  to  this  Part,  including  the 
requirement  that  laborers  and 
mechanics  employed  by  the  contractor 
or  subcontractors  in  the  performance  of 
construction  work  financed  in  whole  or 
in  part  with  assistance  received  under 
this  Part  be  paid  wages  at  rates  not  less 
than  those  prevailing  on  similar 
construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 

(b)  This  waiver  does  not  permit  the 
grantee  to  set  wage  rates  for  projects 
funded  under  this  part  which  would  be 
considered  excessive  for  other  similar 
projects  funded  by  the  Tribe  or  another 
federal  entity.  HUD  will  periodicaliy 
review  wage  rates  and  take  appropriate 
corrective  action  should  wage  rates  be 
found  to  be  excess  ve. 

§571.604    Citizen  participation. 

(a)  In  order  to  permit  members  of 
Indian  Tribes  and  Alaskan  .Native 
Villages  to  examine  and  appraise  the 
applicant's  application  for  funds  under 
this  Part,  the  applicant  shall  follow 
traditional  means  of  citizen  involve.ment 
which,  at  the  least,  include  the 
following; 

(1)  Furnishing  members  information 
concerning  amounts  of  funds  available 
for  proposed  community  development 
and  housing  activities  and  the  range  of 
acti\ities  that  may  be  undertaken; 

(2)  Holding  cne  or  more  meetings  to 
obtain  the  views  of  members  on 
community  de\elopment  and  housing 
needs.  Meetings  shall  be  schedbied  in 
ways  and  at  times  that  will  allow 
participation  by  members. 

(3)  Developing  and  publishing  or 
posting  the  community  development 
statement  in  such  a  manner  as  to  afford 
affected  members  an  opportunity  to 
examine  its  contents  and  to  submit 
comments, 

(4)  Affording  members  an  opportunity 
to  review  and  comment  on  the 
applicant's  performance  under  any 
active  community  development  block 
grant 

(b)  Prior  to  submission  of  the 
application  to  HUD,  the  applicant  shall 
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certify  by  an  official  tribal  resolution 
that  it  has  met  the  requirements  of 
paragraph  (a)  of  this  section,  and 

(1)  Considered  any  comments  and 
views  expressed  by  members  and.  if  it 
deems  appropriate,  modified  the 
application  accordingly. 

(2)  Made  the  modined  application 
available  to  members. 

(c)  No  part  of  this  requirement  shall 
be  construed  to  restrict  the 
responsibihty  and  authority  of  the 
applicant  for  the  development  of  the 
application  and  the  execution  of  the 
grant.  Accordingly,  the  citizen 
participation  requirements  of  this 
paragraph  do  not  include  concurrence 
by  any  person  or  group  in  making  final 
determinations  on  the  contents  of  the 
application. 

S571.M6    EnvtronnMnt 

In  order  to  assure  that  the  policies  of 
the  National  Environmental  Policy  Act 
of  1968  and  other  provisions  of  Federal 
law  which  further  the  purposes  of  such 
Act  (as  specified  in  24  CFR  58.5)  are 
most  effectively  implemented  in 
connection  with  the  expenditure  of 
block  grant  funds,  the  recipient  shall 
comply  with  the  Environment  Review 
Procedixres  for  the  Community 
Development  Block  Grant  Program  (24 
CFR  Part  58).  Upon  completion  of  the 
environmental  review,  the  recipient 
shall  submit  a  certification  and  request 
for  release  of  funds  for  particular 
projects  in  accordance  with  24  CFR  Part 
58. 

S  571.606    Housing  asaistanc*. 

In  those  instances  where  a  Tribe  has 
established  an  Indian  Housing  Authority 
and  has  obtained  housing  assistance 
from  HUD,  its  compliance  with  the 
resolution  set  out  in  24  CFR  805,  Subpart 
A,  Appendix  I.  Article  VIII  will  be  a 
performance  consideration  under  the 
Indian  CDBG  program. 

Subpart  H— Program  Perf  ormance 

§571.700    Reports  to  b«  Mtmimwl  by 
grantee. 

Grant  recipients  shall  submit  an 
annual  status  report  of  progress  made 
on  previously  funded  open  grants  at  a 
time  determined  by  the  Field  Office.  The 
status  report  shall  be  in  narrative  form 
addressing  three  areas: 

(a)  Progress.  The  progress  in 
completing  activities,  the  work 
remaining,  changes  in  the 
implementation  schedflle  and  a 
breakdown  of  funds  expended  on  each 
approved  project; 

(b)  Grantee  assessment  Description 
of  the  efi'ectiveness  of  funded  activities 
in  meeting  the  recipient's  community 
development  need;  and 


(c)  Environment 

(1)  Compliance  with  the  conditions 
under  S  58.34  of  this  title  for  exempt 
projects;  and 

(2)  If  appropriate,  environmental 
reviews  of  emergency  projects  under 
§  58.33  of  this  title. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2506- 
0043]  j 

§  571 .701    Review  of  recipient's 
pert  ormance. 

(a)  Objective.  HUD  will  review  each 
recipient's  performance  to  determine 
whether  the  recipient  has  achieved  the 
following: 

(1)  Complied  with  the  requirements  of 
the  Act,  this  Pert,  and  other  applicable 
laws  and  regulations; 

(2)  Carried  out  its  activities 
substantially  as  described  in  its 
application; 

(3)  Made  substantial  progress  in 
carrying  out  its  approved  program; 

(4)  A  continuing  capacity  to  carry  out 
the  approved  activities  in  a  timely 
manner  and 

(5)  The  capacity  to  undertake 
additional  activities  funded  under  this 
Part. 

(b)  Basis  for  review.  In  reviewing 
each  recipient's  performance.  HUD  will 
consider  all  available  evidence  which 
may  include,  but  not  be  hmited  to,  the 
following: 

(1)  The  approved  application  and  any 
amendments  thereto; 

(2)  Reports  prepared  by  the  recipient; 

(3)  Records  maintained  by  the 
recipient: 

(4)  Results  of  HUD's  monitoring  of  the 
recipient's  performance,  including  field 
evaluation  of  the  quality  of  the  work 
performed; 

(5)  Audit  reports: 

(6)  Records  of  drawdowns  on  the 
Letter  of  Credit; 

(7)  Records  of  comments  and 
complaints  by  citizens  and 
organizations:  and 

(8)  Litigation. 

§  571.702    Corrective  and  remedial  actions. 

(a)  General.  One  or  more  corrective  or 
remedial  actions  will  be  taken  by  HUD 
when,  one  the  basis  of  the  performance 
review,  HUD  determines  that  the 
recipient  has  not  achieved  the  following: 

(1)  Complied  with  the  requirements  of 
the  Act,  this  Part,  and  other  applicable 
laws  and  regulations,  including  the 
environmental  responsibilities  assumed 
under  Section  104(f)  of  Title  1  of  the  Act; 

(2)  Carried  oof  its  activities 
substantially  as  described  in  its 
applications; 

(3)  Made  substantial  progress  in 
carrying  out  its  approved  program;  or 


(4)  Shown  the  continuing  capacity  to 
carry  out  its  approved  activities  in  a 
timely  manner. 

(b)  Action.  The  action  taken  by  HUD 
will  be  designed,  first,  to  prevent  the 
continuance  of  the  deficiency;  second,  to 
mitigate  any  adverse  effects  or 
consequences  of  the  deficiency;  and 
third,  to  prevent  a  recurrence  of  the 
same  or  similar  deficiencies.  The 
following  actions  may  be  taken  singly  or 
in  combination,  as  appropriate  for  the 
circumstances: 

(1)  Request  the  recipient  to  submit 
progress  schedules  for  completing 
approved  activities  or  for  complying 
with  the  requirements  of  this  part 

(2)  Issue  a  letter  of  warning  advising 
the  recipient  of  the  deficiency  (including 
environmental  review  deficiencies  and 
housing  assistance  deficiencies). 
describing  the  corrective  actions  to  be 
taken,  establishing  a  date  for  corrective 
actions,  and  putting  the  recipient  on 
notice  that  more  serious  actions  will  be 
taken  if  the  deficiency  is  not  corrected 
or  is  repeated; 

(3)  Advise  the  recipient  that  a 
certification  of  compliance  will  no 
longer  be  acceptable  and  that  additional 
information  or  assurances  will  be 
required; 

(4)  Advise  the  recipient  to  suspend, 
discontinue,  or  not  incur  costs  for  the 
affected  activity; 

(5)  Advise  the  recipient  to  reprogram 
funds  from  affected  activities  to  other 
eligible  activities,  provided  that  such 
action  shall  not  be  taken  in  connection 
with  any  substantial  violation  of  Part  58 
and  provided  that  such  reprogramming 
is  subjected  to  the  environmental  review 
procedures  of  Part  58  of  this  title; 

(6)  Advise  the  recipient  to  reimburse 
the  recipient's  program  account  or  Letter 
of  Credit  in  any  amounts  improperly 
expended; 

(7)  Change  the  method  of  payment 
from  a  Letter  of  Credit  basis  to  a 
reimbursement  basis;  and/or 

(8)  Suspend  the  Letter  of  Credit  until 
corrective  actions  are  taken. 

§  57 1 .703    Reduction  or  wttttdrawal  of 
grant. 

(a)  General.  A  reduction  or 
withdrawal  of  a  grant  under  paragraph 
(b)  of  this  section  will  not  be  made  until 
at  least  one  of  the  corrective  or  remedial 
actions  specified  in  §  571.702(b)  has 
been  taken  and  only  then  if  the  recipient 
has  not  made  an  appropriate  and  timely 
response.  Prior  to  making  such  grant 
reduction  or  withdrawal,  the  recipient 
shall  also  be  notified  and  given  an 
opportunity  within  a  prescribed  time  for 
an  informal  consultation  regarding  the 
proposed  action. 
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(b)  Reduction  or  withdrawal.  When 
the  Field  Office  determines,  on  the  basis 
of  a  review  of  the  grant  recipient's 
performance  that  the  objectives  set  forth 
in  5  571.701(a)  have  not  been  met,  the 
Field  Office  may  reduce  or  withdraw  the 
grant,  except  that  funds  already 
expended  on  eligible  approved  activities 
shall  not  be  recaptured. 

§571.704    Other  remedies  for 
noncompliance. 

(a)  Secretarial  actions.  If  the 
Secretary  finds  a  recipient  has  failed  to 
comply  substantially  with  any  provision 
of  this  Part  even  after  corrective  actions 
authorized  under  §  571.702  have  been 
applied,  the  following  actions  may  be 
taken  provided  that  reasonable  notice 
and  opportunity  for  hearing  is  made  to 
the  recipient.  (The  Administrative 
Procedure  Act  (5  U.S.C.  §  551.  et  seq.), 
where  applicable,  shall  be  a  guide  in 
any  situation  involving  adjudications 
where  the  Secretary  desires  to  take 
actions  requiring  reasonable  notice  and 
opportunity  for  hearing.) 

(1)  Terminate  the  grant  to  the 
recipient; 

(2)  Reduce  the  grant  to  the  recipient 
by  an  amount  equal  to  the  amount 
which  was  not  expended  in  accordance 
with  this  Part;  or 

(3)  Limit  the  availability  of  funds  to 
projects  or  activities  not  affected  by 
such  failure  to  comply;  provided, 
however,  that  the  Secretary  may  on  due 
notice  revoke  the  recipient's  Letter  of 
Credit  in  whole  or  in  part  at  any  time  if 
the  Secretary  determines  that  such 
action  is  necessary  to  preclude  the 
further  expenditure  of  funds  for 
activities  affected  by  such  failure  to 
comply. 

(b)  Secretarial  referral  to  the  Attorney 
General.  If  there  is  reason  to  believe 
that  a  recipient  has  failed  to  comply 
substantially  with  any  provision  of  the 
Act,  the  Secretary  may  refer  the  matter 
to  the  Attorney  General  of  the  United 
States  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted. 

-  Upon  such  a  referral,  the  Attorney 
General  may  bring  a  civil  action  in  any 
United  States  district  court  having 
venue  thereof  for  such  relief  as  may  be 
appropriate,  including  an  action  to 
recover  the  amount  of  the  assistance 
furnished  under  this  Part  which  was  not 
expended  in  accordance  with  it,  or  for 
mandatory  or  injunctive  relief. 

Authority:  Title  I.  Housing  and  Community 
Development  Act  of  1974.  as  amended  (42 
U.S.C.  5301  et  seq.);  Section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]l 


Dated:  August  30.  1984. 
Jack  R.  Stokvis. 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

|FR  Doc  84-23867  Filed  9-^-84,  8  46  .m| 
MLUNO  CODE  4310-39-H 


NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

25  CFR  Part  700 

Commission  Operations  and 
Relocation  Procedures  Payments  for 
Acquisition  of  Improvements 

agency:  Navajo  and  Hopi  Indian 
Relocation  Commission. 
ACTION:  Final  rule. 


summary:  This  notice  adopts 
regulations  to  allow  payment,  under 
limited  circumstances,  "for  habitations 
and  other  improvements  acquired  by  the 
Commission  pursuant  to  25  U.S.C.  640d- 
14.  This  action  is  necessary  because 
Pub.  L.  93-531,  the  Navajoand  Hopi 
Indian  Relocation  Act,  makes  no 
provision  for  any  payments  other  than 
moving  expenses  and  incentive  bonuses 
The  adoption  of  these  regulations  will 
allow  the  Commission  to  take  final 
action  on  certain  unresolved  claims  for 
relocation  benefits  which  cannot  be 
closed  within  the  current  regulatory 
structure. 

EFFECTIVE  DATE:  October  9,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Tessler,  CFR  Liaison  Officer, 
Navajo  and  Hopi  Indian  Relocation 
Commission,  P.O.  Box  KK,  Flagstaff.  AZ 
86002.  Telephone  No.:  (602)  779-2721. 
SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  rulemaking  is  E. 
Susan  Crystal,  Attorney  at  Law,  of  the 
Navajo  and  Hopi  Indian  Relocation 
Commission. 

The  following  is  an  analysis  of  the 
comment  received. 

Comment  was  received  from  the  Hopi 
Tribe  questioning  the  Commission's 
legislative  authority  to  pay  for 
improvements  and  also  indicating  that 
no  payments  should  be  made  to  persons 
who  moved  into  the  disputed  area  after 
December  22, 1973.  The  portion  of  the 
comment  which  suggested  no  payments 
to  persons  who  moved  into  the  area 
after  December  22,  1973  was 
incorporated  into  the  final  rule. 

Comment  was  received  from  the 
Navajo  Tribe's  Department  of  Justice 
generally  stating  that  the  Commission 
should  pay  for  all  properties  owned  by 
individual  Navajos  regardless  of 
whether  or  not  they  are  eligible  for 
relocation.  This  was  not  incorporated 
into  the  final  rule.  The  Justice 


Department  suggested  that  District  Six 
evictees  be  paid  for  improvements.  This 
comment  was  not  incorporated  into  the 
final  rule.  The  Justice  Department  also 
suggested  that  ownership  disputes  be 
resolved  by  Tribal  Courts.  This 
comment  was  not  appropriate  to 
incorporate  into  this  final  rule,  however, 
it  has  and  will  be  Commission  policy  to 
refer  such  disputes  to  Tribal  Court. 
The  Navajo-Hopi  Legal  Services 
Program  commented  that  the 
Commission  should  pay  for 
improvements  without  requiring  the 
owners  to  go  through  the  application 
and  denial  process.  This  was  not 
incorporated  into  the  final  rule.  This 
commentor  made  several  other 
suggestions. which  were  irrelevant  to  the 
proposed  rule. 

List  of  Subjects  in  25  CFR  Part  700 

Administrative  practice  and 
procedure.  Conflict  of  interests.  Freedom 
of  information.  Grant  program — Indians, 
Indian  claims.  Privacy.  Real  property 
acquisition.  Relocation  assistance. 

PART  700— {AMENDED] 

Accordingly,  the  Commission  amends 
Subpart  B  of  Part  700  by  adding 
§  700.127  to  read  as  follows: 

Subpart  B— Acquisition  and  Disposal 
Of  Habitation  and/or  Improvement 

§700.127    Payments  for  Acquisition  Of 
Improvements. 

Payments  for  acquisition  of 
improvements  shall  be  made  in  the 
following  situations: 

(a)  To  individuals  who  have  been 
denied  benefits  under  these  rules  and 
who  can  prove  ownership  of  habitations 
and  improvements  on  land  partitioned 
to  the  tribe  of  which  they  are  not 
members.  If  the  owner  is  deceased  the 
payment  shall  be  made  to  his  or  her 
estate.  Payments  under  this  subsection 
are  further  limited  by  25  U.S.C.  640d- 
14(c),  Pub.  L.  93-531,"section  15(c). 

(b)  To  individuals  who  have  been 
certified  as  eligible  for  relocation 
benefits  but  who  at  the  time  of 
certification,  own  a  decent,  safe  and 
sanitarj'  dwelling  as  determined  by  the 
Commission  pursuant  to  Section  700.187 
and  who  own  habitation  and 
improvements  on  land  partitioned  to  the 
tribe  of  which  they  are  not  members. 

Ownership  shall  be  determined  on  the 
basis  of  Commission  appraisal  records 
at  the  time  of  the  initial  eligibility 
determination. 
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(25  U.S.C.  640d.  Pub.  L  9^-531.  25  U.S.C 
640d-U.  Pub.  L  96-.T05) 
Ralph  A.  Watkins,  Jr.. 

Chairman.  Navajo  Hopi  Indian  Relocation 
Commission. 

IFH  LUh    94-i36ay  Filed  »-»_»♦  g:4S  *in) 
WLLING  COOC  7S(O-01-4« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  83-13;  Notice  2) 

Federal  Motor  Vehicle  Safety 
Standards;  Motorcycle  Controls  and 
Displays 

agency:  NatiDna!  Highway  Traffic 
Safety  Admrnistratiun  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule. 


summary:  The  purpose  of  this  notice  is 
to  amend  Safety  Standard  .No.  l;iJ, 
Motorcycle  Controls  and  Displays,  to 
allow  greater  r.exibility  in  mounting  the 
manual  fuel  control  shut  off  valve.  This 
action  is  taken  pursuant  to  a  grant  of  a 
petition  for  rulemaking  and  a  notice  of 
proposed  rulemaking  published  on 
September  6.  1983  (48  FR  40286).  Its 
primary  benefit  is  that  it  will  relieve  a 
current  design  restriction  which  is 
deemed  no  longer  necessary  for  motor 
vehicle  safety. 

EFFECTIVE  DATE:  Effective  October  9. 
1984. 

ADDRESS:  Petitions  for  reconsideration 

should  refer  to  the  docket  number  and 
notice  number  and  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Str-tet  SW.,  Washington.  D.C. 
20.590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Rutland,  Office  of  Vehicle  Safety 
Standards.  XHTSA,  Washington.  D.C. 
20590(202-126-2154). 
SUPPLEMENTARY  INFORMATION:  Table  1 

of  Standard  No.  123  specifies  that  the 
manual  fuel  shut  off  control  have  the 
following  modes  of  operation:  "OfT', 
with  the  control  forward,  "On",  with  the 
control  downward,  and  "Reserve"  (if 
provided),  with  the  control  upward.  No 
requirements  are  specified  for  the 
location  of  the  control.  However. 
Standard  No.  123  has  generally  been 
interpreted  as  requiring  control  rotation 
around  a  transverse  axis. 

In  March  1981  Bajaj  Auto  Ltd.  asked 
NHTSA  for  an  "exemption"  from  this 
requirement  in  order  to  mount  its  fuel 
shut  off  control  so  that  it  could  be 


rotated  around  a  longitudinal  axis.  In 
establishing  the  original  operational 
modes,  NHTSA  had  justified  them  by 
stating  that  in  the  event  of  a  crash  there 
was  a  greater  likelihood  that  the  control 
would  be  carried  forward  by  inertia  to 
tlie  "off  position,  thereby  shutting  off 
the  fuel.  In  Bajaj's  opinion,  this  effect 
would  be  unlikely  except  in  the  most 
severe  collisions  because  of  the  low 
weight  of  the  operating  control  lever, 
and  the  tightness  of  the  control  valve 
necessary  to  guard  against  inadvertent 
closure  of  the  control  in  normal 
operation.  After  deliberation,  and  its 
own  informal  investigation,  the  agency 
concurred  with  Bajaj's  reasoning  and 
decided  to  treat  Bajaj's  request  as  a 
petition  for  rulemaking.  Bajaj  was 
informed  of  this  decision  in  1982. 

The  agency  tentatively  decided  that 
motor  vehicle  safety  through 
standardization  of  controls  is  best 
served  in  this  instance  by  retaining  the 
relationships  af  the  control  positions  to 
each  other  while  allowing  tiie 
manufacturer  to  place  the  control  so  that 
it  may  operate  in  its  required  positions 
around  eitiier  a  longitudinal  or 
transverse  axis.  It  was  proposed  that 
when  the  control  is  rotated  around  a 
longitudinal  axis,  the  "off"  position  shall 
be  '  horizontal"  with  the  other  positions 
downward  for  "on"  and  upward  for 
"reserve  on  ".  In  the  horizontal  position. 
the  control  can  be  pointing  either  to  the 
right  or  left. 

Comments  were  received  from 
American  Honda  Motor  Co..  Japan 
Automobile  Manufacturer's  Association 
(JAMA),  Kawasaki  Motors  Corp.,  USA. 
and  BMW  Bikers  of  Metropolitan 
Washington.  The  manufacturers 
supported  the  proposal,  and  requested 
further  amendments  responsive  to 
rotation  about  e  vertical  axis.  BMW 
Bikers  urged  the  agency  to  consider  the 
potential  hazards  that  might  result  were 
the  control  relocated  so  far  inboard  as 
to  be  difficult  to  reach  and  manipulate. 

More  specifically,  a  request  was  made 
that  Standard  No.  123  be  amended  to 
allow  future  designs  of  manual  shut-off 
valves  that  would  be  rotational  around 
a  vertical  axis.  Kawasaki  recommended 
that  rotation  be  allowed  around  any 
axis.  It  was  also  recommended  that  the 
rotational  axis  be  allowed  to  vary  by 
plus  or  minus  30  degrees,  as  the  exact 
axis  of  rotation  (zero  degrees)  may  be 
difficult  to  achieve  because  of  the  shape 
of  the  fuel  tank  and  other  vehicle 
components. 

The  agency  has  reviewed  these 
requests  and  believes  that  they  have 
merit  as  relief  of  design  restrictions. 
However,  the  proposal  did  not  ask  for 
comments  on  the  advisability  of  rotation 
around  a  vertical  axis,  or  on  a  30  degree 


tolerance.  Therefore,  the  standard  is 
being  amended  in  the  manner  specified 
in  the  proposal. 

With  respect  to  the  concern  expressed 
by  BMW  Bikers,  it  is  true  that  mounting 
the  control  around  the  longitudinal  axis 
might  make  it  awkward  to  reach  and 
difficult  to  operate,  but  the  agency  does 
not  believe  that  any  manufacturer  will 
change  its  current  design  in  a  manner 
that  would  make  it  less  appealing  to  the 
consumer.  The  new  location  does 
represent  a  convenient  location  for 
motorscooters  such  as  are  manufactured 
by  the  petitioner. 

NHTSA  has  considered  this  rule  and 
has  determined  that  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation"  or 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required.  The 
rule  imposes  no  additional  requirements 
but  permits  manufacturers  greater 
flexibility  in  locatii.g  the  control 
concerned. 

NFTTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  The  rule  will  have  no  effect 
on  the  human  environment  since  the 
weight  and  quantity  of  materials  used  in 
the  manufacture  of  motorcycles  is  not 
changed.  No  impact  on  safety  is 
anticipated. 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  no  initial 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  motorcycles, 
those  affected  by  the  rule,  are  generally 
not  small  businesses  within  the  meaning 
of  the  Regulatory  Flexibility  Act.  Finally, 
small  organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  since  the  pnce  of  new 
motorcycles  will  be  minimally  impacted. 

Because  the  amendment  relieves  a 
restriction,  is  optional  in  nature,  and 
furthers  international  harmonization,  it 
is  hereby  found  for  good  cause  shown 
that  an  effective  date  earlie'r  than  180 
days  after  issuance  is  in  the  public 
interest,  and  the  amendment  is  effective 
30  days  after  publication  in  the  Federal 
Register. 

The  engineer  and  lawyer  primarily 
responsible  for  the  development  of  this 
rule  are  Ken  Rutland  and  Taylor  Vinson, 
respectively. 
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List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Mntor 
\fhinlps.  Rubber  and  rubbui  products. 
1  ires. 

PART  571— {AMENDED! 
§571.123     [Amended]  ' 

In  consideration  of  the  foregoing,  the 
operation  requirements  for  the  manudl 


fuel  shut  off  control  (ite.Ti  71  m  Column  3 
of  Table  1  of  49  CFR  5"!  123,  Motor 
V'l'hicle  Safety  Standard  \o   123,  arc 
revised  to  read  as  follows: 
"On" — Conlrol  downvvard, 
"Off — Control  forward  [if  control 
rotates  around  a  transverse  axis)  or 
1  ii.nzontal — Left  or  Rijjht  (if  control 
rotates  around  a  lonEitudinal  axis! 


td!   "18  (15 

kor:l\  at 


Reserve  On" — (if  provided)  Control 

upward. 

!Secs  103  119  Pub  L,  6~-5f>3,  HO  S 
L'  S  C  1392.  14071:  dolpg«!ior,  of  ui 
49  CFR  1  50) 

Issued  on  Ajjjus!  31    UlM 
£hane  K.  Steed, 

■  \J::!ii;i.^tro!or. 

enxiNG  CODC  ttto-ss-M 
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Proposed  Rules 


Federal   Register 

Vol.  49,  No.  175 

Friday,  September  7,  1984 


This   section   oi   tre   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
pfoposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to   participate   in   the   rule 
making   prior  to      the   adoption   of  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

Handling  of  Almonds  Grown  in 
California;  Administrative  Rules  and 
Regulations  Concerning  the  Definition 
of  "Inedible  Kernel"  and  Quality 
Control 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  Notice  is  hereby  given  of  a 
proposal  to:  (1)  Add  a  new  section  to  the 
administrative  rules  and  regulations 
esfdblished  under  the  Federal  marketing 
order  for  California  almonds  to  modify 
the  definition  of  "inedible  kernel" 
contained  in  the  order,  and  (2)  change 
the  quality  control  provisions  of  the 
administrative  rules  and  regulations  by 
lowering  the  tolerance  for  inedible 
almonds  from  one  percent  to  zero 
percent.  These  changes  would  improve 
the  quality  of  California  almond 
shipments. 

DATE:  Comments  must  be  received  by 
September  24.  1984. 

ADDRESS:  Send  two  copies  of  comments 
to  the  Hearmg  Clerk.  Room  1077,  South 
Building.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
where  they  will  be  available  for  public 
inspection  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger,  Acting  Chief, 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA. 
Washington.  D.C.  20250  (202)  447-5053. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 


Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Frank  M.  Grasberger  has  determined 
that  this  proposal  should  be  published 
with  less  than  a  30-day  comment  period. 
The  changes  in  this  proposal  should 
apply  to  1984  crop  almonds  which 
handlers  will  be  receiving  and 
processing  soon.  Therefore,  handlers 
need  to  know  as  soon  as  possible  what 
the  basis  will  be  for  determining  their 
inedible  disposition  obligations  so  that 
they  can  plan  their  processing  and 
marketing  operations  accordingly. 

This  proposal  would  add  a  §  981.408 
to  Subpart— Administrative  Rules  and 
Regulations  (7  CFR  981.401-981.474:  49 
FR  19798),  and  revise  §  981.442(a)(4)  of 
the  Subpart — Administrative  Rules  and 
Regulations.  Section  981.408  would  be 
issued  pursuant  to  §  981.8  of  the 
marketing  agreement  and  Order  No.  981 
(7  CFR  981),  both  as  amended,  regulating 
the  handling  of  almonds  grown  in 
California  and  hereinafter  referred  to 
collectively  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The 
proposal  is  based  on  three  unanimous 
recommendations  of  the  Almond  Board 
of  California,  hereinafter  referred  to  as 
the  "Board,"  which  works  with  USDA  in 
administering  the  order. 

Section  981.8  of  the  order  defines 
"inedible  kernel"  as  a  "kernel,  piece,  or 
particle  of  almond  kernel  with  any 
defect  scored  as  serious  damage,  or 
damage  due  to  mold,  gum,  shrivel,  or 
brown  spot,  as  defined  in  the  United 
States  Standards  for  Shelled  Almonds, 
or  which  has  embedded  dirt  not  easily 
removed  by  washing."  The  term 
"inedible  kernel"  is  used  in  the  quality 
control  provisions  of  the  order.  The 
objective  of  these  provisions  is  to 
separate  "inedible  kernels"  from  "edible 
kernels"  and  dispose  of  the  inedible 
kernels  for  use  in  products  such  as 
almond  oil  and  animal  feed.  Section 
981.8  also  provides  that  the  definition  of 
"inedible  kernels"  "may  be  modified  by 
the  Board  with  the  approval  of  the 
Secretary:  Provided.  That  the  Board 
shall  submit  any  recommendation  for 
modification  to  the  Secretary  not  later 
than  August  1."  The  recommendations 
were  made  by  the  Board  at  its  July  25, 
1984,  meeting  and  submitted  to  the 


Secretary  of  Agriculture's  authorized 
representative  on  July  30,  1984. 

It  is  proposed  to  add  §  981.408  to  the 
administrative  rules  and  regulations 
established  under  the  order  to  modify 
the  definition  of  "inedible  kernels"  in 
§  981.8  in  two  ways.  First,  the  words  "or 
other  foreign  material"  would  be  added 
after  "embedded  dirt. "  This  proposed 
change  is  intended  chiefly  to  eliminate 
the  problem  of  embedded  shell  in 
almond  kernels.  The  second  change 
would  add  the  words  "or  has  internal 
discoloration"  after  "not  easily  removed 
by  washing."  Discoloration  is  a 
darkening  of  an  almond  kernel's  interior, 
and  usually  results  when  almond  lots 
have  excessive  moisture  and  are  subject 
to  high  temperatures,  such  as  during 
storage  or  drying,  the  interior  of  an 
almond  kernel  normally  is  cream- 
colored,  whereas  a  discolored  kernel 
would  be  yellowish-brown,  or  brown  in 
serious  cases. 

Section  981.442(a)(4)  of  the 
administrative  rules  and  regulations 
currently  requires  the  weight  of  inedible 
kernels  in  each  variety  in  excess  of  one 
percent  of  the  kernel  weight  received  by 
handlers  to  be  reported  to  the  Board. 
This  weight  must  be  accumulated  during 
processing  and  delivered  to  the  Board  or 
Board-accepted  crushers,  feed 
manufacturers,  or  feeders. 

It  is  proposed  to  revise  §  981.442(a)(4) 
by  lowering  the  tolerance  for  calculating 
a  handler's  disposition  obligation  from 
one  percent  to  zero  percent.  Therefore,  a 
handler's  disposition  obligation  would 
be  equal  to  the  weight  of  inedible 
kernels  in  each  variety  of  almonds 
received  by  such  handler. 

All  of  the  changes  proposed  by  this 
action  are  intended  to  provide  a  higher 
quality  product  to  almond  users  and 
consumers.  This  action  would  allow  for 
stricter  quality  control  while  still 
maintaining  ample  supplies  of  almonds 
to  meet  trade  demand.  The  industry  has 
the  capability  of  implementing  such 
stricter  control  due  to  improvements  in 
crop  quality  and  in  almond  processing 
equipment. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  Agreements  and  Orders, 
Almonds,  California. 

PART  981— {AMENDED] 

Therefore,  it  is  proposed  to  add 
§981.408  and  amend  §  981.442(a)(4)  of 
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Subpart— Admini.strative  Rules  and 
Regulations  (7  CFR  981.401-981.474;  49 
FR  19798]  as  follows: 

1.  Add  a  new  §  981.408  reading  as 
follows: 

§  9«  1 .408    Inedible  kernel. 

Pursuant  to  §  981  8.  the  definition  of 
"inedible  kernel"  is  modified  to  mean  a 
kernel,  piece,  or  particle  of  almond 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold,  gum, 
shrivel,  or  brown  spot,  as  defined  in  the 
United  States  Standards  for  Shelled 

^  Almond,";,  or  which  has  embedded  dirt 
or  other  foreign  material  not  easily 

^-  removed  by  washing,  or  has  internal 
discoloration. 

$981,442     [AMENDED) 

2.  Amend  §  981,442(a)(4)  by  changing 
"one  percent    to  "zero  percent." 

(Sees.  1-19,  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 

DhIpJ:  September  4.  1984. 

Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  84-23742  Filed  9-6-84;  8  45  *m] 
BILLING  CODE  341(M)2-M 


7  CFR  Part  1079 

Milk  In  the  Iowa  Marketing  Area; 
Termination  of  Proceeding  on 
Proposed  Temporary  Revision  of 
Supply  Plant  Stiipping  Percentage 

agency:  Agricultural  Marketing  Service, 
i:SUA. 

ACTION:  Termination  of  proceeding  on 
proposed  temporar>'  revision  of  rule. 


SUMMARY:  This  action  terminates  a 
proceeding  on  a  proposal  to  reduce 
temporarily  the  pooling  standards  for 
supply  plants  regulated  by  the  Iowa 
Federal  milk  order.  The  proposal,  which 
would  reduce  the  shipping  requirement 
for  the  months  of  September.  October, 
and  November  1984  from  35  percent  to 
25  percent,  was  made  by  the  operator  of 
a  pool  supply  plant.  A  cooperative 
association  representing  a  substantial 
number  of  the  producers  on  the  market 
submitted  views  and  arguments 
opposing  the  temporary  revision,  and  in 
addition,  submitted  a  proposal  to 
temporarily  increase  the  supply  plant 
shipping  requirement  by  10  percentage 
points  for  the  same  period.  The 
Department  has  concluded  that  it  will 
not  temporarily  reduce  the  shipping 
requirement  for  supply  plants  as 
proposed 

FOR  FURTHER  INFORMATION  CONTACr. 

Richard  A.  Glandt.  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 


Service,  U.S.  Department  of  Agriculture, 
Wa.shington,  D.C.  20250.  202-447-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Proposed  Temporarv'  Revision  of 
Shipping  Percentage:  Issued  August  9, 
1984;  published  August  15,  1984  (49  FR 
32598). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amenoed  (7  U.S.C.  601  et 
seq.).  and  of  the  order  regulating  the 
handling  of  milk  in  the  Iowa  marketing 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (49  FR 
32598)  concerning  a  proposed  decrease 
in  the  shipping  requirement  for  pool 
supply  plants  for  the  months  of 
September,  October,  and  .November 
1984.  Interested  parties  were  afforded  7 
days  in  which  to  comment  on  the 
proposal  by  submitting  written  data, 
views,  or  arguments.  Comments  were 
received  from  two  interested  parties. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice,  data,  views,  and 
arguments  filed  thereon,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
shipping  percentage  set  forth  in 
§  1079.7(b)  should  not  be  revised  and 
shall  remain  at  35  percent  for  the 
months  of  September,  October,  and 
November  1984. 

Beatrice  Companies.  Inc.  (Beatrice), 
on  behalf  of  Beatrice  Cheese  which 
operates  a  supply  plant  regulated  by  the 
Iowa  order,  requested  a  temporary 
reduction  in  the  supply  plant  shipping 
requirement  of  10  perci^ntage  points. 
Beatrice  stated  that  producer  receipts 
under  the  Iowa  order  since  January  1. 
1984.  are  practically  unchanged  from  the 
previous  year,  when  a  similar  action 
was  taken,  and  that  Class  I  utilization 
has  remained  fairly  constant.  Because 
the  distributing  plants  that  Beatrice 
supplies  anticipate  having  a  sufficient 
supply  of  milk  for  their  Class  I  needs 
this  fall  without  increased  shipments, 
Beatrice  said  that  there  will  be  no  need 
to  ship  as  much  as  35  percent  of  their 
producer  receipts  and  that  a  temporary 
lowering  of  the  supply  plant  shipping 
requirement,  to  a  25  percent  shipping 
standard,  is  needed  to  prevent 
uneconomic  ship.ments  of  fluid  miik 
during  September,  October,  and 
Novem.ber  1984. 

The  Farmers  Union  Milk  Marketing 
Cooperative  (FUMMC)  submitted  a 
letter  supporting  the  temporary  revision 
of  the  supply  plant  shipping  percentage 
provision  as  proposed  by  Beatrice. 
FUMMC  represents  about  9.5  percent  of 


the  producers  under  the  Iowa  order,  and 
is  a  mariteting  and  bargaining 
association.  FUMMC  does  not  operate 
any  pool  plants  under  the  order. 

Mid-America  Dairymen,  Inc.  (Mid- 
Am),  the  second  largest  cooperative  in 
the  Iowa  order  market,  representing 
about  18  percent  of  the  Iowa  order 
producers,  opposed  the  reduction.  Mid- 
Am  stated  that  the  supply-demand 
relationship  in  1984  is  greatly  different 
from  that  which  existed  a  year  ago.  Mid- 
Am  cited  lower  uniform  prices,  larger 
milk  production  costs,  and  the  Milk 
Diversion  Program  as  primary 
contributors  to  the  decrease  in  the  Iowa 
order  producer  milk  supply.  Concerning 
demand,  Mid-Am  stated  that  producer 
milk  in  Class  I  has  been  increasing  since 
January-  1984,  and  that  a  continual 
improvement  in  Class  I  sales  for  the 
remainder  of  1984  most  likely  will  result 
due  to  the  National  Research  and 
Promotion  Program  and  an  improved 
econo.Tiy.  Mid-Am,  therefore,  argued 
that  the  supply-demand  conditions  this 
fall  will  justify  an  increase  in  the 
shipping  requirements  instead  of  the 
decrease  proposed  by  Beatrice. 

In  addition,  Mid-Am  said  that  if  milk 
IS  not  available  from  Iowa  pool  supply 
plants  due  to  reduced  shipping 
requirements,  then  Iowa  distributing 
plants  may  have  to  rely  on  Federal  order 
milk  from  Minnesota  and  Wisconsin. 
and  thus  be  subject  to,  along  with  the 
class  prices  of  the  milk,  over-order 
prices  and  freight  costs  to  the  Iowa 
distributing  plants,  which  collectively 
are  considerably  higher  than  Iowa  class 
prices.  Mid-Am  contends  that  Iowa 
distributing  plants  should  not  have  to 
incur  these  costs,  because  without  a 
reduction  in  the  shipping  requirement 
as  proposed  by  Beatrice,  Iowa  pool  milk 
would  be  available  in  sufficient  amounts 
to  meet  the  fluid  needs  of  the  market. 

Certain  factors  have  affected  the 
supply-demand  relationship  in  the  Iowa 
market  since  the  beginning  of  1984. 
which  make  this  year  different  from  past 
years.  In  an  effort  to  reduce  the  dairy 
surplus  on  a  national  level.  Congress,  on 
December  1, 1983,  authorized  a  50  cent 
per  hundredweight  reduction  of  the  price 
support  level  for  milk.  The  result  of  the 
50  cent  cut  for  producers  under  the  Iowa 
order  has  been  a  lower  uniform  price, 
which  for  January  through  June  1984  was 
38  cents  per  hunderedweight  below  that 
of  the  same  period  in  1983. 

Also  contributing  to  the  downward 
pressure  on  the  supply  of  milk  this  year 
are  production  costs,  which  have  been 
greater  in  1984  than  in  1983.  (the  price  of 
16-percent-feed  has  been  increased  10.5 
percent  in  the  January-July  1984  period 
over  the  1983  cost). 
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One  further  factor  affecting  the  supply 
of  milk  on  the  market  has  been  the  Dairy 
Diversion  Program,  which  involves  22 
percent  of  the  dairy  operations  in  Iowa. 

The  result  of  the  reduced  producer 
receipts,  the  increased  costs  of 
production,  and  the  Diversion  program 
has  been  a  downward  trend  in  producer 
milk  under  the  Iowa  order  in  1984  as 
compared  to  1983,  as  well  as  a  decrease 
in  total  milk  production  (down  4.9 
percent)  for  the  State  of  Iowa.  In 
February,  producer  milk  was  1.5  percent 
below  February  1983  production  on  a 
daily  basis,  and  down  2.0  percent  in 
March,  0.5  percent  in  April,  2.5  percent 
in  June,  and  3.6  percent  in  July.  These 
decreases  ocurred  while  the  number  of 
producers  under  the  Iowa  order 
increased  over  1983  figures,  (in  April 
1984  there  was  one  less  producer,  and  in 
May  1984  an  increase  in  producer 
numbers  of  234  caused  a  disruption  in 
the  downward  trend). 

On  the  demand-side.  Class  I 
disposition  under  the  Iowa  order 
increased  in  each  of  the  first  seven 
months  of  1984  as  compared  to  the  same 
months  in  1983.  In  January  1984,  the 
increase  in  pounds  of  milk  for  Class  I 
use  was  5.6  percent,  in  February  up  7.4 
percent,  up  9.4  percent  in  March,  0.8 
percent  in  April,  8.3  percent  in  May,  7.6 
percent  in  June,  and  4.8  percent  in  July. 
For  the  first  six  months  of  1984,  Class  I 
disposition  was  29.9  percent,  and  this 
figure  will  most  likely  increase  for  the 
remainder  of  1984. 

In  September,  October,  and  November 
1983,  when  a  temporary  downward 
revision  of  the  supply  plant  shipping 
requirement  was  granted,  (from  35 
percent  to  25  percent).  Class  I 
disposition  under  the  Iowa  order  was 
33.6  percent,  33.5  percent,  and  33.8 
percent,  respectively.  And.  the 
requesting  supply  plant,  Beatrice,  in 
September  through  November  1983, 
shipped  more  than  the  required 
percentage  of  their  producer  receipts  to 
pool  distributing  plants. 

If  Class  I  disposition  continues  to  be 
greater  in  1984  than  it  was  in  1983,  while 
at  the  sdme  time  milk  production 
decreases,  then  a  reduction  in  the 
supply  plant  shipping  percentage  for 
September.  October,  and  November 
1984  would  not  appear  to  be  warranted. 
It  is  not  clear  that  the  current  supply 
plant  shipping  percentage  will  cause 
uneconomic  shipments  of  milk. 

In  view  of  the  above  circumstances,  it 
is  concluded  that  the  supply  plant 
shipping  requirement  should  not  be 
revised  for  the  months  of  September, 
October,  and  November  1984. 
Accordingly,  the  proceeding  begun  on 
this  matter  on  August  9. 1984,  is  hereby 
terminated. 


List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders.  Milk,  Dairy 
products. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Signed  at  Washington,  D.C.,  on  September 
4,1984. 
Edward  T.  Coughlin, 

Dairy  Division. 

|FR  Doc.  84-23744  Piled  »-a-84:  Mi  am] 

BILUNQ  COOC  3410-02-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  84-AWA-1) 

Proposed  Alteration  of  VOR  Federal 
Airways;  Montgomery,  AL 

Correction 

In  FR  Doc.  84-22186  beginning  on  page 
33274  of  the  issue  of  August  22, 1984, 
make  the  following  correction  on  page 
33275. 

In  the  first  column,  fourth  line  of  the 
first  paragraph  "(323°  M)"  should  be 
"(324°  M)". 

BILLING  CODE  1S05-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM79-76-235  (Colorado-39)] 

High-Cost  Gas  Produced  From  Tight 
Formations;  Notice  of  Proposed 
Rulemaking 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978,  15  U.S.C.  3301-3432 
(1982).  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendatios  of  areas  for  designation 


as  tight  formations.  This  Notice  of 
Proposed  Rulemaking  by  the  Director  of 
the  Office  of  Pipeline  and  Producer 
Regulations  contains  the 
recommendations  of^he  State  of 
Colorado  that  the  Niobrara  Formation 
be  designated  as  a  tight  formation  under 
§  271.703(d). 

date:  Comments  on  the  proposed  rule 
are  due  on  October  19, 1984. 

Public  Hearing:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
September  19, 1984. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8511,  or  Victor 
Zabel,  (202)  357-8616. 

Proposed  Rulemaking  By  Director, 
OPPR 

High-Cost  Gas  Produced  from  Tight 
Formations:  (Docket  No.  RM79-76-235 
(Colorado-39)). 

Is.sued:  September  4. 1984. 

I.  Background 

On  August  22. 1984,  the  State  of 
Colorado  Oil  and  Gas  Conservation 
Commission  (Colorado)  submitted  to  the 
Commission  a  recommendation,  in 
accordance  with  §  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)),  that  the  Niobrara 
Formation  located  in  Larimer  and  Weld 
Counties,  Colorado,  be  designated  as  a 
tight  formation.  This  Notice  of  Proposed 
Rulemaking  is  issued  under 
§  271.703(c)(4)  to  determine  whether 
Colorado's  recommendation  that  the 
Niobrara  Formation  be  designated  a 
tight  formation  should  be  adopted. 
Colorado's  recommendation  and 
supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

II.  Description  of  Recommendation 

The  recommended  area  is  located 
within  the  Denver-Julesberg  Basin  and 
surrounds  the  city  of  Greeley,  Colorado, 
to  the  north,  east  and  west.  The 
recommended  formation  underlies 
approximately  135,040  acres  in  Larimer 
and  Weld  Counties,  Colorado,  and  has 
an  average  gross  thickness  of  300  feet. 
The  average  depth  to  the  top  of  the 
Niobrara  Formation  is  6.900  feet. 

III.  Discussion  of  Recommendation 

Colorado  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  in  Cause  No.  NG-44,  Order  Nr 
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^'G^*4-l  convened  by  Colorado  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  productioH  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  mto  the 
recommended  fornjation  is  expected  to 
produce  more  tharl  five  (5)  barrels  of  oil 
per  day. 

Colorado  further  asserts  that  existing 
State  and  Federal  Regulations  assure 
that  development  of  this  formation  will 
not  adversely  affect  any  fresh  water 
aquifers. 

Accordingy,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  [Reg. 
Preambles  1977-1981)  FERC  Stats,  and 
Regs.  H  30,180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
Colorado  that  the  Niobrara  Formation 
as  described  and  delineated  in 
Colorado's  recommendation  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  under  §  271.703. 

IV,  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC. 
20426,  on  or  before  October  19.  1984. 
Each  person  submitting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  RM79- 
76-235  (Colorado-39),  and  should  give 
reasons  including  supporting  data  for 
any  recommendations.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copies  should  be  filed  with 
the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information.  Room 
1000,  825  North  Capitol  Street.  NE,. 
Washington,  DC,  during  business 
hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  want  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 


requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  September  19 
1984. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price,  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271.  Subchapter  H,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Colorado's 
recommendation. 

Kenneth  A.  Williams. 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 

Section  271.703  is  amended  as  follows; 

1,  The  authority  citation  for  Part  271 
reads  as  follows: 

.Authority:  Department  of  Energy 
Organization  Act,  42  U.S  C.  7101  et  seq.: 
Natural  Gas  Policy  Act  of  1978,  15  U.S.C. 
3301-3432:  Administrative  Procedure  Act  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(205)  to  read'as 
follows: 

§271.703    Tight  formations. 

•  •  •  .         . 

(d)  Designated  tight  formations. 

•  •         •        •         « 

(205)  Niobrara  Formation  in  Colorado. 
RM79-76-235  (CoIorado-39). 

(i)  Delineation  of  formation.  The 
Niobrara  Formation  is  located  in  Weld 
County.  Colorado,  in  Township  4  North, 
Range  66  West.  6th  P.M.,  Sections  2 
through  10,  and  15  through  18,  Township 

5  North.  Range  64  West.  6th  P.M., 
Sections  1  through  24,  Township  5 
North,  Range  65  West,  6th  P.M.,  Sectujn 
1;  Township  5  .North,  Range  66  West,  6th 
P.M.,  Sections  2  through  11,  and  14 
through  35:  Township  5  .North,  Range  67 
West,  6th  P..M..  Sections  1  through  3, 11 
through  14.  23  and  24;  Township  6  North. 
Range  64  West.  6th  P.M..  Sections  7,  and 
13  through  36;  Township  6  .North.  Range 
65  West.  6th  P.M.,  Sections  7  through  31, 
and  34  through  36:  Township  6  North, 
Range  66  West.  6th  P..M.,  Sections  6 
through  36:  Township  6  .North,  Range  67 
West,  6th  P.M..  all  Sections:  and  in 
Larimer  County.  Colorado,  m  Township 

6  North,  Range  68  West.  6th  P.M., 
Sections  1  and  2, 11  through  14.  23 
through  26,  35  and  36. 

(ii)  Depth.  The  Niobrara  Formation  is 
defined  as  that  interval  which  begins  at 
a  depth  of  approximately  6,900  feet  and 
varies  in  thickness  from  280  feet  to  320 
feet. 


GENERAL  SERVICES 
AOMrNISTRATION 

41  CFR  Ch.  201 

Federal  Information  Resources 
Management  Regulation  (FIRMR); 
Publication  of  Integrated  Provisions 

agency:  Office  of  Information 
Resources  Management.  GSA. 
action:  Notice  of  proposed  rulemaking 
and  availability  of  drafts  of  Block  "B" 
segments. 


I KR  Doc   S4-23r66  Filed  9-6-84.  B.«S  « 
BILLING  CODE  671T-01-M 
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SUMMARY:  This  notice  announces  the 

availability  of  the  Block  B  portion  of  the 
proposed  integrated  text  to  be  published 
as  Amendment  1  to  the  FIRMR.  No 
changes  will  be  made  in  authorities, 
policies,  or  procedures  from  those 
contained  in  codified  portions  of  the 
Federal  Procurement  Regulations  (FPR) 
and  Federal  Property  Management 
Regulations  (FPMR)  from  which  the 
provisions  are  derived.  .Nevertheless, 
users  may  desire  to  become  acquainted 
with  the  manner  in  which  the  integration 
is  made.  While  comment  and  review  is 
not  solicited,  all  comments  and 
suggestions  received  will  be  considered 
DATES:  Any  comments  on  the  proposed 
provisions  should  be  submitted  in 
writing  to  the  Policy  Branch,  OIRM  at 
the  address  shown  below  within  30  days 
of  the  publication  date  of  this  notice  in 
the  Federal  Register,  FIRMR  Block  B  and 
the  applicable  FIRMR  Part  number  must 
be  cited  in  all  correspondence  related  to 
this  notice. 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  KMPP,  Washington,  DC 
20405 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms,  Leticia  Boddie,  Policy  Branch,  Office 
of  Information  Resources  Management, 
telephone  202  566-0194  or  FTS.  566-0194 
A  single  copy  of  any  of  the  parts 
comprising  Block  B  are  available  upon 
request:  please  specify  the  part(s} 
desired 

SUPPLEMENTARY  INFORMATION:  GSA  has 

established  (49  FR  20994.  May  17.  1984) 
the  FIRMR  to  provide  a  single  regulation 
for  use  by  Federal  agencies  governing 
certain  of  their  information  activities. 
Text  was  published  for  only  Part  201-1, 
An  amendment  to  the  FIR.MR  is  under 
development  to  publish  an  integrated 
FIRMR  text  for  codified  Federal 
Procurement  Regulations  [41  CFR 
Subparts  1-4.11,  1-4.12,  and  1^.13)  and 
Federal  Property  Management 
Regulations  (41  CFR  Parts  101-35, 101- 
36, 101-37).  The  second  of  four  blocks  of 
integrated  FIRMR  text  has  been  drafted 
Block  B  consists  of  four  FIRMR  parts. 
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Each  part  includes  derivation  and 
distribution  tables  relating  FIRMR 
sections  to  FPR/FPMR  sources.  Block  B 
also  includes  four  temporary  regulation 
actions  to  present  temporary  provisions 
changed  to  be  consistent  with  the 
integrated  text. 

The  parts  in  Block  B  are — 
Part  201-20— ADP  Management 

Programs 
Part  201-24 — Acquisition  Policies 
Part  201-30— Management  of  ADP 

Resources 
Part  201-32— Contracting  for  ADP 

Resources 

The  proposed  temporary  regulations 
in  Block  B  are — 

Proposed  Supp.  1  to  Temp.  Reg.  1 
Proposed  Temp.  Reg.  ICITE  (Reissue  of 

FPMR  Temp.  Reg.  F-499  provisions) 
Proposed  Temp.  Reg.  6CITE  (Reissue  of 

FPR  Temp.  Reg.  71  provisions) 
Proposed  Temp.  Reg.  ZCITE  (Reissue  of 

FPMR  Temp.  Reg.  F-500  provisions) 

List  of  Sub|ects  in  41  CFR  Chapter  201 

Government  information  resources 
activities.  Government  procurement. 

(Sec.  205(c),  63  Stat.  390:  40  U.S.C.  4a6(c)| 

Dated:  August  30. 1984. 
Francis  A.  McOonougfa, 

Deputy  Assistant  Administrator,  for  Federal 
Information  Resources  Management 

I  re  Doc  84-23723  FUed  <»-e-84;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

[BPO-040-I>) 

Medicare  Program;  Forms  Used  for 
Claiming  Payment 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
revise  the  Medicare  regulations  to 
include  provisions  pertaining  to  various 
forms  used  in  requesting  enrollment  in 
and  payment  for  services  under  the 
Medicare  program.  This  rule  also  would 
provide  an  up-to-date  hsting  and 
discussion  of  procedures  for  providers 
of  services  and  other  practitioners  to 
obtain  billing  forms  that  meet  Medicare 
requirements  and  those  of  other 
insurers.  In  addition,  the  rule  would 
require  that  hospitals,  other  institutional 
providers  and  physicians/suppliers 
obtain  the  new  billing  form  HCFA-1450 


and  form  HCFA-1500  respectively  by 

commercial  purchase. 

date:  To  a.ssure  consideration, 

comments  should  be  received  by 

November  6.  1984. 

ADDRESS:  Address  comments  in  writing 

to:  Admmistrator,  Health  Care 

Financing  Administration,  Department 

of  Health  and  Human  Services. 

ATTENTION:  BPO-40-P,  P.O.  Box 

26676,  Baltimore,  Maryland  21207. 

In  commentmg.  please  refer  to  file 
code  BPO-40-P. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.,  S.W.,  Washington.  DC.  or  to 
Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  S.W.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (202- 
245-7890). 

TOR  FURTHER  INFORMATION  CONTACT. 
Daniel  Baker.  f301)  594-1999. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Medicare,  title  XVIII  of  the 
Social  Security  Act  (the  Act),  forms  are 
required  to  establish  or  document 
entitlement  and  to  file  a  claim  for 
payment.  Upon  enactment  of  title  XVIII. 
the  administration  of  the  Medicare 
program  was  delegated  to  the  Social 
Security  Administration  (SSA)  which 
established  the  procedures  and  forms. 
By  Reorganization  Order  of  March  9. 
1977  (42  FR  13262),  a  new  agency  was 
created,  the  Health  Care  Financing 
Administration  (HCFA).  Under  the 
Reorganization  Order,  the  Medicare 
program  was  separated  from  SSA  and 
placed  under  HCFA.  which  became 
responsible  for  the  administration  of  the 
program. 

Applications  and  related  forms 
prescribed  by  SSA  were  identified  using 
SSA  form  numbers  (e.g.  SSA-1453),  and 
were  printed  free-of-charge  and 
distributed  to  the  public,  organizations, 
and  providers.  HCFA  substituted  its 
identification  in  establishing  form 
numbers  (e.g.  SSA-1483  became  HCFA- 
1483)  but  otherwise  continued  use  of  the 
forms  and  distribution  policies  begun  by 
SSA.  A  listing  of  application  and 
claiming  of  payment  forms  appears  in 
the  regulations  at  20  CFR  422.510  and 
422.525.  A  cross-reference  at  42  CFR 
405.1662  states  that  these  forms  are  used 
for  claiming  Medicare  payment.  It  was 


intended  that  the  pertinent  forms 
eventually  would  be  incorporated  in 
Chapter  IV  of  Title  42  (Public  Health),  of 
the  Code  of  Federal  Regulations  where 
HCFA's  regulations  are  codified. 

In  the  past,  the  Medicare  program 
provided  billing  forms  at  no  cost  to 
physicians  and  institutional  providers 
because  the  Medicare  billing  forms  were 
single  purpose  forms,  usable  only  for 
Medicare  reimbursement.  However,  in 
1978.  while  the  HCFA  UB  (Uniform  Bill)- 
16  form  (subsequently  superseded  by  the 
UB-82  or  HCFA-1450)  was  in  its  test 
phase,  the  National  Uniform  Billing 
Committee  chaired  by  the  American 
Hospital  Association  (AHA)  voted  to 
have  hospitals  purchase  the  form.  From 
the  hospitals'  perspective,  it  is  simpler 
to  allocate  costs  among  all  payers  rather 
than  to  use  individual  forms  furnished 
by  multiple  payers.  From  the  payers' 
perspective,  this  approach  provides  a 
more  accurate  way  of  sharing  the  cost  of 
the  forms.  Effective  on  July  1, 1983,  some 
Medicare  providers  began  using  a  new 
form,  the  HCFA-1450  (Uniform 
Institutional  Provider  Bill).  In  addition  to 
Medicare,  this  form  can  be  used  to  bill 
many  insurers.  Therefore,  we  believe  it 
is  inappropriate  to  furnish  these  forms 
free-of-charge  to  providers.  Although 
there  is  general  agreement  that 
Medicare  will  not  furnish  multiple  use 
forms,  we  expect  that  some  providers 
will  question  the  absence  of  a  specific 
regulation  on  this  subject  since  current 
regulations  at  20  CFR  422.525  state  that 
Medicare  forms  are  free-of-charge. 

With  the  introduction  of  several  new 
or  revised  forms,  such  as  the  HCFA- 
1500  (Health  Insurance  Claim  Form)  and 
HCFA-1450  (Uniform  Institutional 
Provider  Bill),  the  question  has  been 
raised  of  how  best  to  allocate  printing 
costs  among  multiple  users  of  a  single 
form.  We  adopted  the  approach 
recommended  by  the  Uniform  Billing 
Committee  to  have  providers  purchase 
forms.  Hospitals  in  several  States  have 
already  implemented  this  procedure. 
HCFA  plans  to  implement  the  HCFA- 
1450  for  all  Medicare  billing  by 
institutional  providers,  other  than 
hospitals,  by  the  end  of  1985.  at  which 
time  forms  HCFA-1453.  HCFA-1453-A, 
HCFA-1486,  and  HCFA-1487  will  no 
longer  be  used. 

When  the  HCFA-1500  (Health 
Insurance  Claim  Form)  was  introduced 
nationally,  we  made  a  strong  effort  to 
secure  the  cooperation  of  all  major  third 
party  payers  in  entering  into  local 
agreements  for  the  joint  use  of  this  form 
by  major  payers.  Our  efforts  were 
successful  in  securing  local  agreements 
in  one-half  of  the  States  and  local 
jurisdictions.  Under  these  local 


Federal  Register  /  Vol.  49.  No.  175  /  Friday.  September  7,  1984  /  Proposed  Rules 


agreements  provisions  were  made  for 
printing  the  form  locally  and  sharing  the 
costs  among  the  participating  third  party 
payers.  However,  participants  to  these 
agreements  are  not  required  to  provide 
the  form  free-of-charge. 

In  States  where  there  are  no  local 
agreements.  HCFA  is  now  supplying  the 
HCFA-1500  to  Medicare  carriers  who 
will  make  the  forms  available  to 
physicians  and  suppliers.  Upon  the 
effective  date  of  the  final  regulation  we 
will  require  that  this  form  be  obtained 
by  commercial  purchase. 

II.  Provisions  of  the  Proposed 
Regulations 

A.  HCFA  Designation  and  SSA 
Designation 

We  propose  to  revise  regulations 
located  at  42  CFR  405.1662  to  include  the 
listing  of  all  applications  and  forms  for 
applying  for  Medicare  entitlement  and 
requesting  payment  for  services 
provided  under  the  Medicare  program. 
We  also  propose  to  make  technical 
changes  to  update  designations  or 
numbers  used  and  other  information  on 
the  forms,  and  to  delete  cross  references 
to  20  CFR  422.510  and  422.525.  The 
language  included  in  the  proposed 
regulations  is  similar  to  that  in  20  CFR 
Part  422.  Subpart  F,  and  has  been 
updated  to  include  references  to 
automatic  enrollment  in  Medicare. 

B.  Listing  of  Applications  and  Related 
Forms 

The  following  prescribed  forms  are 
used  in  applying  for  entitlement  under 
the  Medicare  program;  we  propose  to 
change  the  call  letters  and  numbers  from 
SSA  to  HCFA:  HCFA-lfr-F-Application 
for  Hospital  Insurance  Entitlement; 
HCFA^040-Application  for  Enrollment 
in  Supplementary  Medical  Insuranc'e 
Program;  HCFA^O-B-App!ication  for 
Medical  Insurance:  HCFA-^O-D- 
Application  for  Enrollment  in  the 
Supplementary  Medical  Insurance 
Program;  HCFA^O-F-Application  for 
Medical  Insurance:  and  HCFA-43- 
Apphcation  for  Health  Insurance 
Benefits  under  Medicare  for  Individuals 
with  End-Stage  Renal  Disease. 

We  also  propose  to  add  to  the  list  of 
related  forms,  two  new  forms,  the 
HCFA-1450  (also  known  as  the  UB-82). 
a  uniform  institutional  provider  billing 
form  for  inpatient  and/or  outpatient 
services  printed  under  the  specifications 
of  the  American  Hospital  Association 
sponsored  National  Uniform  Bill 
Committee  and  the  HCFA-1500,  Health 
Insurance  Claim  Form,  a  uniform 
physician  and  supplier  request  for 
payment. 
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C.  Changes  in  Distribution  Provisions 

We  propose  to  add  information  about 
where  applications  and  other  forms  can 
be  obtained,  this  includes  a  statement 
that  the  HCFA-1450  and  the  HCFA-1500 
must  be  obtained  by  commercial 
purchase.  The  following  prescribed 
forms  would  continue  to  be  made 
available  free-of-charge  where  used, 
and  the  call  letters  changed  from  SSA  to 
HCFA;  HCFA-43-Application  for  Health 
Insurance  under  Medicare  for 
Individuals  with  End-Stage  Renal 
Disease:  HCFA^040-Application  for 
Enrollment  in  Supplementary  .Medical 
Insurance  Program;  HCFA^O-B- 
Application  for  Medical  Insurance; 
HCFA-40-D-Application  for  Enrollment 
in  the  Supplementary  Medical  Insurance 
Program:  HCFA-iO-F-Application  for 
Medical  Insurance;  HCFA-1453- 
Inpatient  Hospital  and  Skilled  Nursing 
Admission  and  Billing;  HCFA-1483- 
Provider  Billing  for  Medical  and  Other 
Health  Services;  HCFA-18-F-5- 
Application  for  Hospital  Insurance 
Entitlement;  HCFA-1484-Explanation  of 
Accommodation  Furnished;  HCFA- 
1486-Inpatient  Admission  and  Billing- 
Christian  Science  Sanatorium:  HCFA- 
1487-Home  Health  Agency  Report  and 
Billing:  HCFA-1490S-Request  for 
Medicare  Payment;  HCFA-1491-Request 
for  Medicare  Payment-Ambulance; 
HCFA-1490U-Request  for  Medicare 
Payment  by  Organization;  HCFA-166a- 
Request  for  Information-Medicare 
Payment  for  Services  to  a  Patient  Now 
Deceased;  HCFA-1739-Request  for 
Enrollment  Card  and  Information  by 
Foreign  Beneficiary:  HCFA-1966-Health 
Insurance  Card;  HCFA-1980-Carrier  or 
Intermediary  Request  for  SSA 
Assistance:  and  HCFA-2384-Third  Party 
Premium  Billing  Request. 

III.  Information  Collection  and  Reporting 
Requirements 

Section  405.1662  of  this  proposed  rule 
prescribes  and  lists  several  forms  which 
are  for  optional  use.  As  required  by  the 
Paperwork  Reduction  Act  of  1980.  we 
will  be  submitting  a  copy  of  this 
proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval. 

Some  of  the  HCFA  forms  that  we 
propose  to  list  m  §  405.1662  required 
approval  by  the  Office  of  Management 
and  Budget  (O.MD)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980. 
The  OMB  has  granted  approval  of  these 
forms  under  the  following  OMB  control 
numbers  and  dates: 


mGFA  torm  No 


OMB 
control  No 


OMB 

•pproval 

dais 


Expratior 
dale 


MCFA-43 

0936-OOeC 

08-02 -«2 
12-1S-83 

HCF  A- 1 8-F  -5 

0938-025' 

HCFA-4040 

0938-0246 

01-22-82 

HCFA-1450,..!.       ... 

0938-0279 

01-17-83 

HCFA-1453     

0938-0010 

05-10-83 

HCPA-1483 

06-07-83 
05-18-83 

HCFA-1486 _ 

0938-0015 

HCFA-14e7 

0938-0012 

05-18-83 

HCFA-1490S „....       „ 

0938-0008 

08-  "  -83 

HCF  A- 1 49eU _ _. 

0938-OOOe 

06-11-83 

MCFA-1491 

0938-0042 

05- -6-83 

MCFA-1500  

0938-008C 

08-11-83 

HCFA- 1660 

0938-002C 

MCFA-2384 

0938-004' 

11-18-81 

Oi-31-«6 
10-31-86 
07-31-84 
11-X>-86 
05-31-84 
05-31-86 
02-29-86 
04-30-86 
06-30-85 
06-30-85 
02-28-85 
06-30-85 
12-31-86 
11-30-84 


IV.  Impact  Analyses 

A.  Executive  Order  12291 

We  have  determined  that  these 
proposed  regulations  do  not  meet 
criteria  for  a  "major  rule'  as  defined  by 
section  (bj  of  Executive  Order  12291. 
that  is,  these  regulations  will  not — 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

•  Result  in  a  major  increase  in  costs 
or  prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions:  or 

•  Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  enterprise 
to  compete  with  foreign-based 
enterprise  in  domestic  or  import 
markets. 

We  are  only  proposing  to  add  a  list  of 
existing  billing  forms  used  in  requesting 
payment  for  services  under  the 
Medicare  program.  We  are  also 
proposing  to  introduce  two  new  billing 
forms,  the  HCFA-1450  which  providers 
will  obtain  by  commercial  purchase  and 
the  HCF.Al-1500  which  is  now  available 
free-of-charge.  but  in  the  future  will  be 
available  by  commercial  purchase.  We 
estimate  an  annual  cost  for  the  HCFA- 
1450  of  S2  million  to  providers  for  the 
printing  of  these  new  forms.  Further,  we 
anticipate  implementation  costs  of  about 
S6.2  million  to  intermediaries,  and  about 
S20  million  to  hospitals  for  the  HCFA- 
1450  claims  form.  Some  of  these 
implementation  costs  will  be  reduced  by 
estimated  hospital  savings  of  S8  million 
resulting  from  simplified  recordkeeping, 
billing  efficiencies  and  sa\ings  in  staff 
time  associated  with  previous  billing 
requirements.  As  this  estimated  annual 
effect  is  significantly  less  than  the  SlOO 
million  threshold,  and  as  no  other 
threshold  criteria  are  met  by  the  effects 
of  these  provisions,  a  regulatory  impact 
analysis  is  not  required. 

B  Regulatory  Flexibility  Act 

The  Secretary  certifies,  under  5  U.S.C. 
605(bl.  enacted  by  the  Regulatory 
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Flexibility  Act  (Pub.  L  96-354)  that  these 
prop<)sed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  noted  in  the  Executive  Order 
analysis,  we  propose  to  add  a  list  of 
existing  billing  forms  used  in  requesting 
payment  for  services  under  Medicare. 
These  revisions  will  not  have  a 
significant  impact  on  providers.    * 

The  implementation  and  use  of  the 
HCFA-1450  will  impact  providers  in 
several  ways.  First,  the  approximately 
6. ,500  hospitals  will  experience  aggregate 
one-time  implementation  costs  of  about 
S20  million.  A  specific  hospital's  costs 
should  vary  depending  on  its  own 
claims  volume  experience.  We  do  not 
anticipate  a  significant  impact  on  any 
hospital  as  the  average  cost  would  be 
S3. 100  per  hospital. 

Second,  as  mentioned  earlier,  these 
one-time  costs  should  be  offset  by 
simplified  recordkeeping  and  other 
billing  efficiencies  inherent  in  the  use  of 
the  HCFA-1450.  We  estimate  annual 
hospital  savings  of  about  S8  million  from 
these  benefits.  As  with  the 
implementation  costs,  the  savings 
should  be  relative  to  the  volume  of 
claims  generated  by  a  hospital.  As  the 
savings  will  offset  incurred  costs,  thus 
minimizing  the  impact  of  those 
provisions,  we  believe  that  the 
implementation  and  use  of  the  HCFA- 
1450  will  not  result  in  a  significant 
impact  on  affected  providers.  We 
estimate  a  negligible  impact  from  the 
use  of  the  HCFA-1500. 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Certification  of  compliance, 
Clinics,  Contracts  (Agreements),  End- 
Stage  Renal  Disease  (EBRD).  Health 
care.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions.  Health  suppliers. 
Home  health  agencies.  Hospitals, 
Inpatients,  Kidney  diseases. 
Laboratories.  Medicare,  Nursing  homes. 
Onsite  surveys.  Outpatients  providers. 
Reporting  requirements.  Rural  areas,  X- 
rays. 

42  CFR  Part  405  would  be  amended  as 
set  forth  below; 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  The  table  of  contents  for  Part  405, 
Subpart  P  is  amended  by  revising  the 
title  of  S  405.1662  to  read  as  follows: 


Subpart  P— Certification  and 
Recartlficatlon;  Claims  and  Benefit 
Payment  Requirements;  Check 
Replacement  procedures 

•  «        •  I      •        • 

Sec, 

405.1662    Forms  used  for  applying  for 

entitlement  or  enrolled  and  claiming 

payments. 

•  •         .         .         • 

Authority:  Sees.  1102.  1814.  1835,  1871.  and 
1883.  49  Stat  647  as  amended:  79  Slat.  294:  79 
Stat.  303;  79  Stat,  331;  42  U.S.C,  1302,  1395f, 
1395n.  1395hh,  1395tt,  unless  otherwise  noted. 

2.  Section  405.1662  is  revised  to  read 

as  follows: 

§405.1662    Forms  used  for  applying  for 
entitlement  or  enrollment  and  claiming 
payment. 

[al  General.  The  Health  Care 
Financing  Administration  (HCFA)  has 
designated  specific  forms  to  be  used  by 
the  public  in  applying  for  entitlement  to 
benefits  under  the  hospital  insurance 
and  supplementary  medical  insurance 
program.  In  addition,  HCFA  has 
prescribed  forms  for  claiming  payment 
for  services  provided  to  enrollees.  A 
claim  for  payment  under  the  hospital 
insurance  benefits  program  or  the 
supplementary  medical  insurance  plan 
must  be  submitted  by  a  participating 
provider  of  services  or  a  hospital  which 
has  elected  to  claim  payment  of 
emergency  services  or  certain  services 
outside  the  United  States  on  a  form 
designated  by  HCFA  and  executed  in 
accordance  with  such  instructions  as  are 
prescribed  by  HCFA.  Provisions  for  the 
use  of  each  prescribed  application  and 
payment  form  are  described  in 
paragraph  (b)  or  (c)  of  this  application. 

(b)  Application  forms.  The  following 
forms  are  used  in  applying  for 
entitlement  under  the  hospital  insurance 
program  or  the  supplementary  medical 
insurance  program: 

HCFA-18-F-5 — Application  for  Hospital 
Insurance  Entitlement.  (For  use  by 
individuals  who  are  not  eligible  for 
retirement  benefits  under  Title  II  of  the  Social 
Security  Act  or  under  the  Railroad 
Retirement  Act.  This  form  may  also  be  used 
for  enrollment  in  the  supplementary  medical 
insurance  program,) 

HCF.'\-4040— Application  for  Enrollment  in 
the  Supplementary  Medical  Insurance 
Program.  (This  form  is  used  for  enrollment  by 
individuals  who  are  not  eligible  for  monthly 
benefits  or  for  hospital  insurance.) 

HCFA-40-B— Application  for  Medical 
Insurance.  (For  general  use  by  the  SSA 
District  Office  in  requesting  medical 
insurance  protection  during  the  general 
enrollment  period  or  during  the  initial 
enrollment  period  if  the  enrollee  is  not 
subject  to  automatic  enrollment  in  SMI.) 

HCF.A-40-D— Application  for  Enrollment 
in  the  Supplementary  Medical  Insurance 
Program.  (This  form  is  mailed  to  individuals 


who  do  not  have  current  supplementary 
medical  insurance  because  of  prior  refusals, 
voluntary  withdrawal,  or  premium  default 
from  prior  coverage.  It  is  used  during  the 
annual  general  enrollment  period.) 

HCFA-40-F — Application  for  Medical 
Insurance.  (For  usety  beneficiaries  residing 
outside  the  United  States.) 

HCFA-43— Application  for  Health 
Insurance  Benefits  under  Medicare  for 
Individuals  with  End  Stage  Renal  Disease 
(ESRD).  (An  initial  application  for  entitlement 
by  individuals  with  ESRD). 

An  individual  who  upon  attainment  of 
age  65  is  entitled  to  monthly  social 
security  or  railroad  retirement  benefits 
or  has  filed  and  established  eligibility 
for  such  benefits  is  automatically 
entitled  to  hospital  insurnace  protection. 
(For  conditions  of  entitlement  to  hospital 
insurance  benefits,  see  Part  408,  Subpart 

A,  of  this  chapter.)  Except  for 
individuals  residing  in  Puerto  Rico  or 
outside  the  United  States,  an  individual 
who  is  entitled  to  hospital  insurance 
protection  based  on  age  65,  disability,  or 
ESRD  is  automatically  enrolled  in  the 
supplementary  medical  insurance 
program,  unless  the  individual  refuses 
such  enrollment.  An  individual  who  is 
not  entitled  to  hospital  insurance  is  not 
subject  to  automatic  enrollment  in  the 
supplementary  medical  insurance 
program.  Also,  an  individual  who 
refuses  automatic  enrollment  must 
subsequently  request  supplementary 
medical  insurance  coverage  to  become 
enrolled  (see  Forms  HCFA-4040,  HCFA- 
40-B,  HCFA-40-D,  and  HCFA-40-F 
under  §  405.1662(b)).  (For  conditions  of 
entitlement  to  supplementary  medical 
insurance  benefits,  see  Part  408,  Subpart 

B,  of  this  chapter.) 

(c)  Related  forms.  The  following  forms 
are  prescribed  for  use  in  requesting 
payment  for  services  under  the  hospital 
insurance  benefits  program  and  the 
supplementary  medical  insurance 
benefits  program  and  for  other  related 
purposes: 

HCFA-1450 — Uniform  Institutional 
Provider  Bill,  (This  form  is  for  institutional 
provider  billing  for  Medicare  inpatient, 
outpatient  and  home  health  services.  Initial 
hospital  implementation  on  a  phase-in-basis, 
is  to  be  completed  by  October  1, 1984.) 

HCFA-1453— Inpatient  Hospital  and 
Skilled  Nursing  Admission  and  Billing.  (To  be 
completed  by  a  hospital  or  skilled  nursing 
facility  for  payment  of  hospital  or  skilled 
nursing  facility  expenses  for  treatment  of  a 
patient  confined  in  a  hospital  or  skilled 
nursing  facility,) 

HCFA-1483— Provider  Billing  for  Medical 
and  Other  Health  Services.  (To  be  completed 
by  a  hospital  for  payment  for  treatment  of  a 
patient  who  is  not  confined  to  an  institution 
or  has  no  Medicare  Part  A  benefits  available 
during  a  confinement,) 
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HCFA-1486 — Inpatient  Admission  and 
Billing— Christian  Science  Sanatorium.  (To  be 
completed  by  a  Christian  Sciencp  sanatorium 
for  payments  for  treatment  of  a  patient 
confined  in  the  sanatorium) 

HCFA-1487— Home  Health  Agency  Report 
and  Billing.  (For  use  by  an  organization 
providing  home  health  services.) 

HCFA-1490S— Request  for  Medicare 
Payment.  (For  use  by  a  patient  to  request 
payment  for  medical  expenses  ) 

HCFA-1490U— Request  for  Medicare 
Payment  by  Organization.  (For  use  by  an 
organization  requesting  payment  for  medical 
services.) 

HCFA-1491— Request  for  Medicare 
Payment-Ambulance.  (For  use  by  an 
organization  requesting  payment  for 
ambulance  services  ) 

HCFA-1500— Health  Insurance  Claim 
Form.  (For  use  by  physicians  and  suppliers  to 
request  payment  for  medical  services.) 

HCFA-lb60 — Rtquesi  for  Information- 
Medicare  Payment  for  Services  to  a  Patient 
now  Deceased.  (For  use  in  requesting 
amounts  payable  under  title  XVIII  to  a 
deceased  beneficiary  ) 

HCFA-17,39— Request  for  Enrollment  Card 
and  Information  by  Foreign  Beneficiary. 
(Used  to  notify  beneficiaries  approaching  age 
65  who  reside  in  foreign  countnes  that  they 
are  eligible  to  enroll  for  SMI.  They  return  this 
form  if  they  wish  additional  information  and 
an  application,  HCF.A^O-F. 

HCFA-1966— Health  Insurance  Card.  (This 
card  is  issued  to  all  individuals  entitled  to 
hospital  insurance  benefits  or  supplementary 
medical  insurance  benefits,  or  both,  whether 
the  entitlement  is  based  on  age.  disability  or 
end-stage  renal  disease  ) 

HCFA-2384— Third  Party  Premium  B.Uing 
Request.  (For  use  by  an  enrollee  who  must 
pay  premiums  by  direct  remittance  and  is 
having  his  or  her  premium  notices  sent  to  a 
third  party.) 

(d)  Where  applications  and  forms  ore 
available.  Excluding  forms  HCFA  1450 
and  HCFA  1500,  ail  applications  and 
related  forms  prescribed  for  use  in  the 
programs  administered  by  HCFA  under 
the  provisions  of  title  XVIII  of  the  Social 
Security  Act  are  printed  under  the 
specifications  of  HCFA  and  distributed 
free-of  charge  to  the  public,  institutions, 
or  organizations  for  purposes  described 
in  paragraph  (b)  of  this  section.  The 
HCFA-1450  and  HCFA  1500  may  be 
obtained  only  by  commercial  purchase. 
All  other  prescribed  application  forms 
can  be  obtained  upon  request  from 
HCFA  or  any  Social  Security  branch  or 
district  office.  The  HCFA-1490S  is  also 
avdilable  at  local  Social  Security 
Offices.  Forms,  other  than  the  HCFA- 
1450  and  HCFA-1500,  appropriate  for 
use  in  requesting  payment  for  services 
provided  under  the  Medicare  program 
can  hIso  be  obtained  from  the 
intermediaries  or  carriers  (organizations 
under  contract  with  HCFA  to  make 
payment  for  such  services).  HCFA  is  no* 
required  to  provide  the  HCFA-1450  and 
HCFA-1500  forms  free-of-charge. 


(Catalog  of  Federal  Domestic  Assistance 
Program  .No.  13.773,  Medicare— Hospital 
Insurance  and  Supplementary  Medical 
Insurance) 

Dated:  July  17.  1984 
Carolyne  K.  Davis. 

Administrator.  Hpalth  Care  Financing 

Administration. 

Approved:  August  8.  1984. 
Mai-garel  M.  Heckler. 

Secretary. 

((•"F  Doc  M-23-4*  l-led  'i-ds*  8  45  »m] 
BILLING  CODE  412(M)»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  13  and  14 

Wildlife  Import/Export  License  Fees: 
Inspection  Fees  Whenever  Wildlife  Is 
Imported  Into  or  Exported  From  the 
United  States  by  Persons  Engaged  In 
Business  as  an  Importer  or  Exporter  of 
Wildlife 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  .\otice  of  reopening  of  the 
comment  period  on  the  proposed  rule. 


summary:  The  Service  published  a 
proposed  rule  June  18, 1984  (49  FR 
24898-24903)  dealing  with  import/export 
license  fees  and  inspection  fees  for 
wildlife  imported  into  or  exported  from 
the  United  States.  Comments  have  been 
received  requesting  additional  time  for 
comments.  The  Service  therefore  is  re- 
opening the  comment  period  on  the 
proposed  rule  to  allow  the  public  an 
opportunity  to  comment  fully. 
DATE:  Comments  on  the  proposed  rule 
are  due  on  or  before  October  9, 1984. 
ADDRESSES:  Comments  may  be  mailed 
to  Director  (LE).  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  28006,  Washington. 
D.C.  20005,  or  delivered  weekdays  to  the 
Division  of  Law  Enforcement,  U.S.  Fish 
and  Wildlife  Service,  3rd  Floor,  1375  K 
Street  NW.,  Washington.  D,C.  between 
7:45  a,m,  and  4:15  p.m.  Comments  should 
bear  the  identifying  notation  REG  14-02- 
002069,  Comments  received  may  be 
inspected  weekdays  during  normal 
business  hours  at  the  Service's  Division 
of  Law  Enforcement.  3rd  Floor,  1375  K 
Street  .\W.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  king.  Branch  of  Investigations, 
Division  of  Law  Enforcement,  Fish  and 
Wildlife  Service,  U.S.  Department  of  the 
Interior,  P.O.  Box  28006,  Washington. 
D.C,  20005,  telephone:  (202)  343-9242. 
SUPPLEMENTARY  INFORMATION:  On  )une 
18. 1984  (49  FR  24898-24903)  the  Service 
published  a  proposed  rule  raising  the 


biannual  fee  for  wildlife  import/export 
licenses  from  $50  to  $250  and  to  charge  a 
new  inspection  fee  for  each  wildlife 
shipment  imported  into  or  exported  from 
the  United  States  as  "user "  fees.  This 
action  is  authorized  by  the  Endangered 
Species  Act  of  1973  and  general 
statutory  authority.  For  details  consult 
the  Federal  Register  of  June  18, 1984. 

Comment  period  ended  August  17, 
1984.  on  the  proposed  rulemaking. 
Requests  have  been  received  from 
foreign  governments  for  an  extension  of 
the  comment  period  in  order  to  allow 
persons  or  businesses  affected  by  the 
proposed  rule  and  residents  outside  the 
United  States  an  opportunity  to 
comment  and  respond. 

The  Service  is  giving  notice  that  the 
comment  period  on  the  proposed  rule 
has  been  reopened.  Comments  on  the 
proposed  rule  must  be  received  on  or 
before  the  date  indicated  above  under 
the  caption  DATES. 

Determinations  of  Effects  of  Rules 

The  Department  of  the  Interior  has 
determined  that  the  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291  The  Department  has  also  certified 
that  the  rule  will  not  have  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801  et  seq.). 

These  determmations  are  discussed  in 
more  detail  in  a  "Determinations  of 
Effects"  which  has  been  prepared  by  the 
Service.  A  copy  of  that  document  may 
be  obtained  by  contacting  the  person 
identified  above  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

National  Environmental  Policy  Act 

A  d.'-aft  environmental  assessment  has 
been  prepared  in  coniunction  with  the 
proposed  rule.  It  is  on  file  in  the 
Service's  Division  of  Law  Enforcement, 
13:'5  K  Street  .NW.,  Suite  300, 
Washington,  DC.  20005,  and  may  be 
examined  during  regular  business  hours. 
Single  copies  are  also  available  upon 
request  by  contacting  the  person 
identified  above  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Public  Comments  Invited 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Interested  persons  are  invited  to  submit 
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written  comments  regarding  the 
proposed  rule.  Those  comments  and  any 
additional  information  received  will  be 
considered  by  the  Department  in 
adopting  a  final  rule.  Correspondence 
should  be  mailed  or  delivered  to  the 
address  given  at  the  beginning  of  this 
notice. 

The  primary  author  of  this  notice  is 
Kathleen  King,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service. 

Dated:  August  30,  1984. 
J.  Craig  Potter, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

\r»  Doc  »4- 2.1713  Fled  9-6-84;  a45  ami 
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50  CFR  Part  23 

Changes  To  Be  Proposed  in 
Appendices  to  the  Endangered 
Species  Convention 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Request  for  information. 


summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species,  which 
are  listed  in  appendices  to  this  treaty. 
The  United  States,  as  a  Party  to  CITES, 
may  propose  amendments  to  Appendix  I 
or  II  for  consideration  by  the  other 
Parties. 

This  notice  invites  comments  and 
information  from  the  public  on  species 
that  have  been  identified  as  candidates 
for  U.S.  proposals  to  amend  Appendix  I 
or  II  at  the  next  biennial  meeting  of 
Party  nations.  The  meeting  is  now 
planned  for  April  1985  in  Buenos  Aires. 
Argentina. 

date:  The  Service  will  consider  all 
comments  received  by  October  9, 1984 
on  proposals  described  in  this  notice. 
ADDRESS:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Washington.  D.C. 
20240.  Materials  received  will  be 
available  for  public  inspection  from  7;45 
a.m.  to  4:15  p.m.,  Monday  through 
Friday,  in  room  537, 1717  H  Street,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  L.  lachowski,  Office  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240,  telephone  (202)  653-5948. 
SUPPLEMENTARY  INFORMATION:  In  its 
previous  notice  on  this  subject  (49  FR 
6951.  February  24, 1984)  the  Service 


requested  information  on  plant  or 
animal  species  that  might  lead  it  to 
develop  proposed  amendments  for 
consideration  at  the  fifth  regular  meeting 
of  the  Conference  of  the  Parties.  That 
notice  described  the  provisions  of  CITES 
for  listing  species  in  the  appendices  and 
set  forth  information  requirements  for 
proposals.  The  present  notice  responds 
to  comments  and  information  received, 
and  describes  tentative  U.S.  proposals 
for  which  the  Service  seeks  additional 
comments  and  information. 

1.  Psittacine  birds — Currently,  all 
species  in  the  order  Psittaciformes 
(parrots,  macaws,  cockatoos)  are 
included  in  CITES  Appendix  II  except 
for  32  species  or  subspecies  that  are  in 
Appendix  I,  the  rosy-ringed  parakeet 
[Psittacula  Kramer/)  in  Appendix  III. 
and  two  unlisted  species  (budgerigar, 
Melopsittacas  undulatus,  and  cockatiel, 
Nymphicus  hollandicus).  This  order  was 
added  to  Appendix  II  in  1981  when  an 
overwhelming  majority  of  the  Parties 
accepted  a  proposal  from  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland. 

The  Service  received  67  letters  from 
individual  aviculturists  recommending 
that  the  United  States  now  propose 
removal  of  the  majority  of  psittacine 
birds  from  Appendix  II,  and  removal  of 
the  scarlet-chested  parakeet  [Neophema 
splendida]  from  Appendix  I.  The 
American  Federation  of  Aviculture  and 
the  Kansas  Avicultural  Society  also 
urged  removal  of  the  order 
Psittaciformes  from  Appendix  II, 
although  the  Federation  noted  that  the 
current  listing  "has  not  interfered  with 
bird  imports."  The  main  argument  given 
in  support  of  these  recommendations  is 
that  breeding  of  large  numbers  of  these 
birds  in  captivity  has  eliminated  the 
threat  of  extinction. 

Although  aviculturists  have  bred 
many  psittacines.  wild  populations  of 
the  birds  may  still  be  at  risk,  as  noted  in 
the  dissenting  comments  of  one 
aviculturist.  Genetic  differences 
between  wild  and  captive  populations 
as  a  result  of  artificial  selection  can 
render  the  latter  unsuited  for  release  in 
the  wild.  Also  it  is  not  clear  whether 
many  captive  populations  have  become 
self-sustaining.  Existing  information 
about  the  population  status  of  wild 
populations  is  generally  too  poor  to 
satisify  the  rigorous  criteria  used  by 
Parties  in  evaluating  proposals  to 
remove  species  from  Appendix  I  or  II. 
For  these  reasons,  the  Service  has 
decided  not  to  develop  proposed 
amendments  on  psittacines  for  the  next 
meeting  of  the  Parites,  and  does  not 
request  further  comment  on  such 
proposals  at  this  time. 


Several  of  the  persons  who 
commented  on  psittacines  expressed 
opposition  to  controls  on  interstate 
commerce  or  other  activities  within  the 
United  States.  Because  CITES  regulates 
only  international  shipment,  such 
comments  probably  relate  instead  to  the 
Endangered  Species  Act  of  1973,  which 
does  regulate  interstate  commerce  in 
Endangered  and  Threatened  species, 
and  under  which  26  species  or 
subspecies  of  psittacines  are  listed  as 
endangered.  The  Service  has  issued 
regulations  to  simplify  compliance  with 
the  Act  by  persons  involved  in  breeding 
Endangered  species  in  captivity  (see  50 
CFR  17.21(g)). 

2.  Lesser  florican  [Sypheotides 
indica] —  Inclusion  of  this  species,  a 
bustard  endemic  to  India,  in  the 
appendices  to  CITES  was  suggested  by 
Ms.  Marie  C.  Peronne  of  Clarence,  N.Y. 
Ms.  Peronne  supplied  little  supporting 
information.  The  Bustard  Group  of  the 
International  Council  for  Bird 
Preservation  recently  surveyed 
populations  of  the  bird  (Magrath,  R.D., 
M.W.  Ridley  and  J.Z.  Woinarski.  1983. 
Status  and  habitat  requirements  of 
lesser  floricans  Sypheotides  indica  in 
Kathiawar,  Western  India.  Report  of 
Project  9.220.  ICBP).  Theirconclusions 
were  that  floricans  were  still  abundant 
in  areas  of  ungrazed  grassland,  and  that 
the  conversion  of  grassland  to 
cultivation  or  its  degradation  from 
overgrazing  were  the  main  causes  of 
population  decline  since  about  1950. 
Because  international  trade  does  not 
appear  to  be  implicated,  the  Service 
does  not  now  intend  to  develop  a 
proposal  to  add  this  species  to 
Appendix  I  or  II. 

3.  Northern  elephant  seal  [Mirounga 
angiistirostris) — This  species  was 
transferred  from  Appendix  I  to 
Appendix  II  in  1979,  on  the  basis  of 
information  supplied  by  the  U.S. 
National  Marine  Fisheries  Service 
(NMFS).  Biological  evidence  showed 
that  the  species  has  recovered  from  near 
extinction  by  commercial  hunting  in  the 
1800's,  to  the  point  where  it  occupies 
and  breeds  in  most  of  its  former  known 
range.  NMFS  recently  suggested  that  the 
species  might  appropriately  be  removed 
from  Apendix  II  on  the  grounds  that  it  is 
not  potentially  threatened  and  is  not  in 
trade. 

The  Service  is  contemplating  a 
proposal  to  remove  the  northern 
elephant  seal  from  Appendix  II,  and 
invites  comments  and  information  on 
such  action.  Aside  from  biological  and 
trade  data,  the  Service  will  seek  the 
views  of  Mexico,  where  the  species  also 
occurs,  and  consider  the  effect  of 
delisting  on  efforts  to  regulate  trade— if 
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any  might  occur— in  the  southern 
elephant  seal  [M.  leonina].  which  also  is 
listed  in  Appendix  II. 

4.  Naiad  mussels  (family  Unionidae)— 
There  presently  are  26  species  or 
subspecies  of  naiad  mussels  in 
Appendix  I  and  6  species  or  subspecies 
of  them  in  Appendix  II.  Although  these 
listings  have  been  in  effect  since  CITES 
entered  into  force  in  1975.  there  has 
been  almost  no  recorded  international 
trade  in  the  taxa.  most  of  which  are 
protected  under  the  Endangered  Species 
Act  of  1973.  The  complex  taxonomy  and 
extreme  difficulty  in  identifying  these 
animals  to  species  or  subspecies  render 
the  CITES  listings  ineffective,  and  it  is 
uncertain  whether  these  CITES  listings 
are  needed  to  supplement  the  protection 
conferred  by  the  Act. 

Some  unlisted  naiads  are  common 
enough  to  be  commercially  harvested  in 
rivers  of  the  Mississippi  drainage  for 
export  of  shells  to  Japan.  Such  harvest  is 
regulated  by  the  individual  states.  The 
Service  does  not  have  information  to 
indicate  that  naiads  subject  to  this 
harvest  deserve  protection  under  CITES, 
except  perhaps  because  of  similarity  in 
appearance  to  listed  forms.  Therefore, 
the  Service  invites  information  and 
comments  on  whether  any  of  the 
individual  taxa  of  naiads'now  listed 
should  be  proposed  for  removal  from  the 
appendices  or  whether  the  entire  family 
Unionidae  should  be  added  to  Appendix 
II.  Please  note  that  either  change  under 
CITES  would  not  alter  protection 
afforded  under  the  Endangered  Species 
Act. 

If  it  is  decided  not  to  propose  removal 
of  certain  naiads  from  Appendix  I.  the 
Service  will  consider  a  proposal  to 
annofe  the  current  listing  of  Sampson's 
pearly  mussel  (Epioblasma  sampsoni]  as 
possibly  extinct,  for  reasons  given  in 
support  of  its  delisting  under  the  Act  (49 
FR  1057.  January  9,  1984). 

5.  Red-knee  tarantula  spider 
[Brachypelma  snuthi'}— This  large 
groundwelling  spider  occurs  in  semi- 
desert  habitats  in  Western  Mexico.  It  is 
collected  for  trade  as  a  pet  in  the  United 
States  and  Western  Europe.  The  lUCN 
Invertebrate  Red  Data  Book  (Wells. 
S.M..  R.M.  Pjle  and  NM,  Collins.  1983) 
includes  this  species  but  indicates  that 
its  status  is  insufficiently  known  to 
determine  if  it  might  be  at  risk  because 
of  such  trade.  Wells  et  a!,  recommend 
that  studies  be  conducted,  and  that  if 
they  show  population  declines  due  to 
trade,  then  listing  under  CITES  should 
be  considered. 

The  Environmental  Defense  Fund 
suggested  a  proposal  to  include  this 
species  in  Appendix  II.  The  Service  is 
considering  such  a  proposal,  and  invites 
comments  and  information  on  such 


action.  In  addition  to  biological  and 
trade  data,  as  mentioned  by  Wells  et  al . 
the  Service  will  seek  the  views  of 
Mexico  and  consider  the  practicality  of 
distinguishing  this  species  from  other 
spiders  in  trade. 

6.  Parts  and  derivatives  of  Appendix  II 
plants— Article  I  of  CITES  states  that  in 
the  case  of  species  listed  in  Appendix  I. 
all  readily  recognizable  parts  and 
derivatives  are  subject  to  regulation. 
However,  in  the  case  of  plant  species 
listed  in  Appendix  II  or  III.  only  those 
parts  and  derivatives  specified  in  the 
Appendices  in  relation  to  the  species  are 
subject  to  regulation,  This  provision 
causes  problem.s  in  implementing  CITES 
for  plants:  (a)  There  are  difficulties  in 
distinguishing  whole  specimens  from 
parts,  resulting  in  the  question  of  how 
much  an  intact  plant  may  be  modified 
before  it  loses  its  legal  identity  as  a 
"specimen":  (b)  the  need  to  specify  parts 
and  derivatives  results  in  plants  being   . 
treated  differently  from  animals,  which 
might  not  be  biologically  justified,  and 
(c)  it  is  difficult  for  Parties  to  adjust  their 
controls  on  trade  in  response  to  changes 
in  the  forms  in  which  Appendix  II  or  111 
plants  are  normally  traded,  so  as  to 
cover  those  parts  and  derivatives  that 
should  be  subject  to  regulation  from  a 
conservation  standpoint. 

A  recent  resolution  on  this  subject 
adopted  by  the  Parties  in  Botswana 
(Conf.  4.24)  recommended  among  other 
things:  That  trade  in  all  Appendix  II  or 
III  plant  parts  and  derivatives  should  be 
regulated  unless  particular  ones  are 
specified  as  being  exempt;  that  cut 
flowers  of  artificially  propagated 
orchids,  and  seeds,  spores,  and  tissue 
cultures  not  be  regulated;  and  that  trade 
in  other  parts  and  derivatives  not  be 
regulated  if  this  is  agreed  upon  by  the 
Conference  of  the  Parties.  In  order  for 
the  recommendations  in  Conf.  4.24  to  be 
implemented  properly,  a  proposal  must 
be  submitted  to  amend  the  listing  of 
plants  in  Appendix  II  in  accordance 
with  CITES  Article  XV.  In  doing  so.  it  is 
necessary  to  considei  whether  any  plant 
parts  or  derivatives  should  be  excluded 
from  CITES,  paying  particular  attention 
to  those  parts  and  derivatives  that 
frequently  enter  trade  without  detriment 
to  the  species  involved.  The  question  of 
whether  parts  or  derivatives  are 
"readily  recognizable"  also  would  have 
to  be  considered. 

The  Service  seeks  information  and 
comments  on  those  parts  or  derivatives 
that  should  be  proposed  for  exclusion 
with  respect  to  plants  now  listed  in 
Appendix  II.  As  noted  above,  Conf  4.24 
already  suggests  the  exclusion  of  cut 
flowers  of  artificially  propagated 
orchids,  as  well  as  seeds,  spores  and 
tissue  cultures  of  all  Appendix  II  plants. 


7.  American  ginseng  [Panax 
qumquefolius)— This  herb,  native  to 
Eastern  North  America,  is  listed  in 
Appendix  II  and  its  roots  are  specified 
as  subject  to  CITES.  The  species  is 
extensively  exploited,  mainly  for  export 
to  the  Orient.  Wild  populatio'ns  in 
certain  states  have  become  depleted, 
but  m  other  states  they  continue  to 
sustain  a  regulated  harvest  without 
apparent  detriment  to  their  survival.  In 
addition  to  collection  from  the  wild, 
ginseng  is  grown  under  cultivation  or 
under  seminatural  conditions. 

The  Honorable  Albert  Gore.  Jr.. 
Member  of  Congress  from  Tennessee. 
recommended  that  the  species  be 
proposed  for  removal  from  Appendix  II 
on  rhe  grounds  that  it  appears  to  be 
plentiful  in  Tennessee  and  that 
regulation  of  export  penalizes  honest 
ginseng  diggers  and  dealers  by 
stimulating  a  black  market  and  creating 
economic  hardship. 

In  response,  the  Service  has  reviewed 
the  status  of  ginseng  throughout  its 
range  and  determined  that  the  species 
as  a  whole  is  appropriately  listed  in 
Appendix  II.  Tennessee  is  one  of  several 
states  for  which  the  Ser\  ice  did  not 
grant  approval  of  ginseng  export  for  the 
1983  season,  because  the  state's 
inspection  and  certification  system  was 
not  adequate  to  meet  the  Service's 
Management  Authoritv  requirements 
under  CITES  (see  48  FR  45775.  October 
7,  1983),  The  Service  would  prefer  to 
resoh  e  problems  with  that  system 
rather  than  to  jeopardize  any 
conservation  benefits  that  CITES  might 
offer  for  wild  ginseng  throughout  its 
range. 

For  reasons  given  above,  the  Service 
does  not  intend  to  consider  a  proposal 
to  delist  ginseng,  and  does  not  request 
further  comment  on  such  a  proposal  at 
this  time, 

8.  Cycads  [Ceratozamia  spp.) — The 
living  genera  of  cycad  plants  are  treated 
as  belonging  to  either  one,  two,  or  three 
families;  all  taxa  in  the  three  families 
are  listed  in  CITES  Appendix  I  or  II. 
TRAFFIC  (U.SAj.  a  program  of  World 
Wildlife  Fund — U.S.,  suggested  a 
proposal  to  transfer  the  genus 
Ceratozamia  of  the  family  Zamiaceae 
from  Appendix  II  to  Appendix  I,  About 
eight  species  are  recognized  m  this 
genus,  all  but  one  confined  to  Mexico. 
TRAFFIC  (U,S,A,)  indicated  that  a 
Mexican  authority  on  these  plants 
reported  that  large  portions  of  certain 
populations  were  destroved  by 
collection  activities,  and  that  the  species 
of  this  genus  were  threatened  with 
extinction  by  collection  and  habitat 
destruction. 
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The  Service  is  considering  a  proposal 
remsfer  CercJozcnua  spp.  to 

'  inviies  commerts  cir.d 
e 


to  t 

Appendix  I.  and  mviu-s  uuiumt 
information  on  such  action.  The 
comments  of  Mexico  and  Guatemala, 
where  these  species  oct  ur,  also  will  be 
soug  — 

Future  .Actions 

I  .^e  Ser;  lie  piari,^  to  pubiish  a  further 
Federal  Register  no'ice  m  October  1984, 
announcing  its  decisions  on  the  species 
proposals  discussed  above,  prior  to 
submitting  U.S.  proposals  to  the  CITES 
Secretariat  for  consideration  at  the  fifth 


regular  meeting  of  the  Conference  of  the 
Parties,  For  species  that  occur  outside 
the  United  States,  the  countries  of  origin 
will  be  contacted  and  consulted  before  a 
decision  is  made  on  submittal  of  a 
proposal  by  the  United  States. 

Persons  having  current  information 
about  these  species  are  invited  to 
contact  the  Service's  Office  of  Scientific 
Authority  at  the  above  address.  The 
Service  also  requests  information  on 
environmental  impacts  of  such  proposed 
actions  and  their  potential  economic 
effects  on  state  and  local  governments, 
persons,  businesses,  and  organizations. 


This  notice  was  prepared  by  Dr. 
Kichard  L.  jachowski.  Office  of 
Scientific  Authority,  under  the  authority 
of  16  L'  S.C.  1531-13. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife, 
Exports,  Fish,  Imports,  Plants 
(agriculture).  Treaties. 

Dated:  August  29,  1984, 
J.  Craig  Potter, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Porks. 

IFRDoc  84-23693  Filed  9-ft-84   8  4,^,1011 
BILLING  CODE  4310-55-M 


175 


S  E 


984 


Notices 


35393 


This   section   of   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authonty,   filing   of  petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of   documents   appeanng   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  SeiT^ice 

National  Forest  Timber  Sales;  Control 
of  Skewed  Bidding  Procedures 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  extension  of  public 
comment  period. 


SUMMARY:  On  July  16.  1984.  the  Forest 
Service  published  a  notice  of  proposed 
policy  to  limit  skewed  bidding  (49  FR 
28748).  Comments  on  the  proposed 
policy  were  to  be  received  by  September 
14,  1984,  in  order  to  be  considered.  The 
proposal,  upon  adoption,  would  revise 
agency  procedures  for  establishing  bid 
rdtes  for  National  Forest  timber  sale 
contracts.  The  primary  purpose  in 
revising  these  procedures  is  to  reduce 
the  Government's  revenue  losses 
associated  with  skewed  bidding,  the 
practice  in  which  a  bidder  on  a 
multispecies  timber  sale  attributes  most 
of  the  total  bid  value  to  one  species  and 
bids  the  minimum  price  on  the  others. 
The  proposal  would  limit  bidding  on 
species  that  represent  a  minor 
proportion  of  the  total  sale  volume.  The 
proposed  procedures  would  better 
protect  the  Government's  earnings  on 
timber  sales  as  well  as  preserve 
competition  among  prospective 
purchasers  Summer  is  the  busiest 
season  for  r.iost  timber  sale  operations. 
Because  most  contractors  have  been 
working  in  the  field  since  publication  of 
the  notice  of  revised  policy,  many  have 
not  had  adequate  time  to  consider  the 
policy  and  provide  comments. 
Therefore,  the  public  comment  period  is 
extended  until  October  15. 1984. 

DATE:  Comments  must  be  received  on  or 
before  October  15,  1984. 

ADDRESS:  Send  written  comments  to  R. 
Max  Peterson.  Chief  (2400),  Forest 
Service,  USDA,  P.O.  Box  2417, 
Washington,  DC  20013. 


Federal   Regiater 

Vol.  49,  No.  175 

Friday,  September  7.  1984 


All  written  submissions  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  office  of  the 
Director.  Timber  Management  Staff. 
Forest  Service.  USDA.  South  Agriculture 
Building.  Room  3207.  12th  and 
Independence  Avenue.  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lloyd  W.  Olson.  Timber  Management 
Staff.  (202)447-4051. 

Ddted.  August  30,  1984, 
I  L.amar  Beasiey, 

Acting  Chief.  FS. 

IFR  Dor,  S4-23746  Filed  »-6-84:  8:45  lim| 
BILLING  CODE  3410-01-H 


Scientific  Advisory  Board,  Mount  St 
Helens  National  Volcanic  Monument, 
Gifford  Pinchot  National  Forest,  Clark 
County,  Vancouver,  WA;  Meeting 

The  Mount  St.  Helens  Scientific 
Advisory  Board  will  meet  at  9  a.m., 
September  25,  1984.  at  the  Gifford 
Pinchot  National  Forest  Supervisor's 
Office,  500  West  12th  Street,  Vancouver, 
Washington  98660,  to  develop  scientific 
recommendations  for  the  National 
■Volcanic  Monument  relative  to: 

1.  A  review  of  the  Draft 
Comprehensive  Management  Plan  for 
the  Mount  St.  Helens  National  Volcanic 
Monument. 

2.  A  possible  Board  statement  to  the 
fisheries  science  community 
encouraging  a  proposal  to  the  National 
Science  Foundation  for  support  of  a 
study  on  natural  recovery  of  National 
Volcanic  Mounument  lakes. 

3.  Open  discussion  of  topics  of 
interest  to  the  Advison,'  Board. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  make  a 
statement  to  the  Board  should  notify  Dr 
Jack  K.  Winjum,  Chairperson,  c/o 
Gifford  Pinchot  National  Forest.  500 
West  12th  Street,  Vancouver,  WA  98660. 
206-696-7570.  Written  statements  may 
be  filed  with  the  Board  before  or  after 
the  meeting. 

Dated:  August  29.  1984. 
Claude  R.  Ehon. 

Acting  Regional  Forester. 

jFK  Doc  84-23649  Filed  »-fr-M  8.4S  •mj 

BIU.INO  COM  M10-11-M 


Soil  Conservation  Service 

Paw  Paw  Schoolt  Natural  Area- 
Critical  Area  Treatment  RC4D 
Measure,  Michigan 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Paw  Paw  Schools  Natural  Area  RC&D 
Measure,  Van  Buren  County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist.  Soil  Conser\ation 
Service,  1405  South  Hamson  Road.  East 
Lansing.  Michigan  48823.  telephone  517- 
337-6702. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings.  Mr.  Homer  R.  Hilner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  the  critical 
area  treatment.  The  planned  works  of 
improvement  for  the  critical  area 
treatment  include  the  following  items: 
shaping,  grading,  topsoil.  seed,  fertilizer, 
and  mulch  of  about  0.5  acre  and  three 
sets  of  access  stairs.  Total  construction 
cost  is  estimated  to  be  $8,900;  $5,800 
RC&D  funds  and  $3,100  local  funds. 
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The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  t'ONSl  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FO.N'Sl  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
ddte  of  this  publication  in  the  Federal 
Register. 

(Catalog  of  Federdl  Domestic  Assistance 
Program  No  10  901.  Walprshed  Protection 
and  Flood  Prevention  Progr.tm  Office  of 
Maniijjement  and  Budget  Circular  A-95 
reg.irding  state  and  local  clearinghouse 
review  of  federal  and  federally  assisted 
procrams  and  projec  s  is  applicable) 

Dnted:  Aususl  TO.  1984. 
Homer  R.  Hilner. 
State  Cov.servatiunist 

|FK  Ok,   M^;MH)  filed  »-6-K4   8:45  ami 
BILLING  COOE  3410-16-M 


CIVIL  RIGHTS  COMMISSION 

Connecticut  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  I'.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Commission 
will  convene  at  5:00  p.m.  and  will  end  at 
7:00  p.m.,  on  September  25,  19tt4,  at  the 
Connecticut  Education  Association,  21 
Oak  Street.  Hartford,  Connecticut  06106. 
The  purpose  of  the  meeting  is  tt)  discuss 
the  draft  report  on  a  foilowup  study  of 
civil  rights  issues  related  to  battered 
women. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
New  England  Regional  Office  at  (617) 
223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Diitpd  at  Washington.  DC.  August  31, 
1984. 

)ohn  I.  Binkley, 

Advisory  Committee  Management  Officer. 

IFR  Doc  84~23B4I  Filed  »-6-8«.  8:45  am) 
BtLUMG  COOE  S335-01-4t 


Delaware  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  cf  the  Delaware  Advisory 
Committee  to  the  Commission  will 
convene  at  2:00  p.m  and  will  end  at  5:00 
p.m.,  on  September  25.  1984.  at  the  Boggs 
Federal  Courthouse,  Room  3207,  844 
King  Street,  Wilmington,  Delaware 
19801.  The  purpose  of  the  meeting  is  to 
discuss  the  current  status  and  program 
plans  of  the  Advisory  Committee. 

Persons  desiring  additional 
information,  qr  planning  a  presentation 
to  the  Committeee,  should  contact  the 
Mid-Atlantic  Regional  Office  at  (202) 
254-6670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  August  31. 
1984. 

John  I.  Binkley. 

Advisory  Comtniltee  Management  Officer. 

im  Dor.  S4-2MM  PilMi  »-e-M:  8:45  am| 
BILLING  COOe  63SS-01-M 


District  of  Columbia  Advisory 
Committee;  Agenda  and  Notice  of 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  District  of 
Columbia  Advisory  Committee  to  the 
Commission  will  convene  at  2:30  p.m. 
and  will  end  at  4:30  p.m..  on  October  18, 
1984,  at  the  U.S.  Commission  on  Civil 
Rights  Headquarters,  Conference  Room, 
1121  Vermont  Avenue.  NW., 
Washington,  D.C.  20425.  The  purpose  of 
the  meeting  is  to  discuss  plans  for 
upcoming  Advisory  Committeee  activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Mid-Atlantic  Regional  Office  at  (202) 
254-6670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  August  31, 
1984. 

John  I.  Binkley, 

Advisory  Committee  Management  Officer. 

[W.  Dnc  64-23fi:»  Filed  9-6-84,  B  45  am| 
BILUNG  COOE  630S-01-4I 


Maryland  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 


of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland  Advirory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  will  end  at  8:00 
p.m.,  on  October  9, 1984,  at  the 
Montogmery  County  Human  Relations 
Commission,  Conference  Room,  164 
Rollins  Avenue,  Rockville,  Maryland 
20850.  The  purpose  of  the  meeting  is  to 
discuss  plans  for  upcoming  Advisory 
Committee  activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Mid-Atlantic  Regional  Office  at  (202) 
254-6670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  31. 
1984. 

|ohn  I.  Binkley. 

Advisory  Committee  Management  Officer. 

|n(  Doc  (W-J:ie;i7  Fupd  9-6-84:  845  am| 
BILLING  COOE  U35-01-M 


Mississippi  Advisory  Committee; 
Agenda  and  Notice  of  Pubic  Meeting 

Notice  is  hereby  given,  pursuant^to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  will  end  at 
7:00  p.m.,  on  September  27,  1984,  at  the 
Walthum  Hotel,  Van  Dorn  Room,  225 
East  Capitol.  Jackson,  Mississippi  39205. 
The  purpose  of  the  meeting  is  to  dicuss 
the  joint  regional  advisory  committee 
conference,  the  national  advisory 
committee  chairperson's  conference, 
and  future  program  plans. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Southern  Regional  Office  at  (404)  221- 
4391. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  31, 
1984. 

)ohn  I.  Binkley, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  M-23836  Filed  ft-6-84:  8  45  am| 
BILUNG  COOE  633S-01-M 


Oklahoma  Advisory  Committee; 
Agenda  and  Notice  of  Public 
Workstiop 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  workshop  of  the  Oklahoma 
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Advisory  Committee  to  the  Commission 
will  convene  at  9:00  a.m.  and  will  end  at 
5:00  p.m.,  on  September  29, 1984.  at  the 
Sheraton  Inn-SkyUne  East,  Cherokee/ 
Chicksaw  Rooms,  6333  E.  Skeily  Drive, 
Tulsa,  Oklahoma  74135.  The  purpose  of 
the  workshop  is  to  study  issues 
regarding  equal  access  of  minorities  to 
the  electoral  process  in  Oklahoma. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Southwestern  Regional  Office  at  (512) 
229-5570. 

The  workshop  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C..  August  31. 
1984. 

)ohn  I.  Binkley. 

Advisory  Committee  Management  Officer. 

(FR  Doc.  84-23640  Filed  9-6-84  8  45  am) 
BILLING  CODE  (33S-01-M 


Oklahoma  Advisory  Committee; 
Agenda  and  Notice  of  Public 
Workshop 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  workshop  of  the  Oklahoma 
Advisory  Committee  to  the  Commission 
will  convene  at  8:00  am.  and  will  end  at 
5:00  p.m.,  on  September  26.  1984,  at  the 
Holiday  Inn  West.  Beachcomber  Room, 
801  South  Meridian.  Interstate  40  at 
Meridian.  Oklahoma  City.  Oklahoma 
73108.  The  purpose  of  the  workshop  is  to 
study  issues  regarding  equal  access  of 
minorities  to  the  electoral  process  in 
Oklahoma. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Southwestern  Regional  Office  at  (512) 
229-5570. 

The  workshop  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  August  31. 
1984. 

John  I.  Binkley, 

Advisory  Committee  Management  Officer. 

|FR  Doc  64-23642  Filfd  9-6-84.  8:45  am] 
BILLING  CODE  633J>-01-M 


Rhode  Island  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rule?  and  Regulations 
of  the  U.S.  Commission  en  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
will  convene  at  12:00  noon  and  will  end 
at  1:30  p.m..  on  September  24.  1984,  at 


the  Department  of  Economic 
Development.  Conference  Room  A,  7 
Jackson  Walkway,  Providence,  Rhode 
Island  02940.  The  purpose  of  the  meeting 
is  to  plan  Advisory  Committee  activities 
for  fiscal  year  1985. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
New  England  Regional  Office  at  (617) 
223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission, 

Dated  at  Washington.  DC.  August  31. 
1984. 

John  I.  Binkley. 

Advisory  Committee  Management  Officer. 

|FR  Doc.  84-23643  Filed  9-6-84;  8:45  amj 
BILLING  CODE  633S-<I1-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  272] 

Resolution  and  Order  Approving  the 
Application  of  the  Metropolitan 
Nashville-Davidson  County  Port 
Authority  To  Expand  the  Scope  of 
Operations  at  Subzone  78A  To  Include 
Auto  Manufacturing 

Proceedings  of  the  Foreign-Trade  Zones 

Bourd,  VVushmglon  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Metropolitan  Nashville-Davidson  County 
Port  Authority,  grantee  of  Foreign-Trade 
Zone  78.  and  Subzone  78A  approved  for  the 
truck  manufacturing  operations  of  Nissan 
Motor  Manufacturing.  U.S.A.  in  Sm>Tna. 
Tennessee,  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  May  25.  1984. 
requesting  authority  to  expand  the  scope  of 
operations  conducted  under  rone  procedures 
at  Suhizone  78A  to  include  automobile 
manufacturing,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  .*ict. 
as  amended,  and  the  Boards  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  tne  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order, 


Authority  for  Auto  Manufacturing 
Operatioiu  at  Foreign-Trade  Subzone 
78A.  Smyrna,  Tennessee 

Whereas,  the  Metropolitan  Nashville- 
Davidson  County  Port  Authority, 
grantee  of  Foreign-Trade  Zone  .No.  78 
and  of  Subzone  78A  at  the  truck 
manufacturing  plant  of  Nissan  Motor 
Manufacturing  Corporation  U.S.A.  in 
Smyrna,  Tennessee,  has  made 
application  (filed  May  17.  1984.  Docket 
No.  27-84.  49  FR  22120)  to  the  Foreign- 
Trade  Zones  Board  (the  Board)  for 
authority  to  expand  the  scope  of 
operations  conducted  under  zone 
procedures  at  Subzone  78A  to  include 
automobile  manufacturing: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and, 

Whereas,  the  Board  has  found  that  the 
operation  is  in  the  public  interest,  and 
that  the  requirements  of  the  Act  and  the 
Board's  regulations  are  otherwise 
satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  May  17,  1984,  the 
Board  hereby  authorizes  the 
manufacture  of  automobiles  at  Subzone 
78A,  subject  to  the  provisions  and 
restrictions  of  the  Foreign-Trade  Zones 
Act  and  Regulations  issued  thereunder. 
Operational  approval  of  the  District 
Director  of  Customs  shall  be  obtained 
before  zone  procedures  are  used. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC.  this 
30th  day  of  August  1984  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board 

William  T.  Archey. 

Acting  .Assistant  Secretary  of  Commerce  for 
Trade  Adnumstration  Chairman,  Committee 
of  Alternates. 

Attest: 
lohn  |.  Da  Ponte,  |r.. 

Executive  Secretary. 

[FR  Doc  84-23-62  F-.led  9-6-84:  845  amJ 
BILLING  CODE  3S10-OS-M 


International  Trade  Administration 

[A-583-023] 

Clear  Sheet  Glass  From  Taiwan;  Final 
Results  of  Administrative  Review  of 
Antidumping  Finding 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 


I 
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action:  Notice  of  final  results  of 
administrative  review  of  antidumping 
findms. 


summary:  On  [une  29. 1984,  the 

Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determ.ination  to 
revoke  in  part  the  antidumping  finding 
on  clear  sheet  glass  from  Taiwan.  The 
Te\  lew  covers  three  time  periods.  The 
first  involves  two  of  the  three  known 
manufacturers  and/or  exporters  and  one 
known  third-country  reseller  of  this 
merchandise  to  the  United  States  for  the 
period  Inly  1.  19~6.  through  July  31,  1980. 
The  second  and  third  cover  all  four 
firms  generally  for  consecutive  periods 
from  August  1,  19til,  through  July  31. 
1983.  We  are  covering  the  period  July  1. 
1976,  through  fuly  31.  1980,  because  of  a 
remand  from  the  Court  of  International 
Trade  for  recLnsideration  of  the  results 
of  the  first  a Jm.inistrative  review. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  tentative  determination  to  revoke  in 
part.  We  received  no  comments.  Based 
on  our  analysis,  the  final  results  of 
review  are  the  sam.e  as  the  preliminary 
results. 

EFFECTIVE  DATE:  September  7, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.inda  L  Pasden  or  Susan  M.  Crawford, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC.  20230; 
tplrphone  (202)  377-5255/1130. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  June  29.  1984,  the  Departm.ent  of 
Commerce  ("the  Departm.ent") 
P'lhlished  in  the  Federal  Register  (49  FR 
26772)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  in  part  the 
antidumping  finding  on  clear  sheet  glass 
from  Taiwan  [36  FR  16508,  August  21, 
1971).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 

shipments  of  clear  sheet  glass,  currently 
classifiable  under  items  542.3120  through 
542  4835  of  the  Tariff  Schedules  of  the 
United  States  .Annotated. 

The  review  covers  three  time  periods. 
The  first  involves  two  of  the  three 
known  manufactures  and/or  exporters 
and  one  known  third-country  reseller  of 
Taiwanese  clear  sheet  glass  to  the 
United  States  for  the  period  July  1. 1976, 
through  July  31,  1980.  The  second  and 
third  cover  all  four  firms  generally  for 


consecutive  periods  from  August  1,  1981, 
through  July  31. 1983.  We  are  covering 
the  period  July  1. 1376,  through  July  31. 
1980.  because  of  a  remand  from  the 
Court  of  International  Trade  for 
reconsideration  of  the  results  of  the  first 
administrative  review. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  written  comments  or 
requests  for  a  hearing.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  the  same  as  the  preliminary  results, 
and  we  determine  that  the  following 
margins  exist: 


Manuf  actutBf  /  exponer 

Time  period 

Margin 
(percent) 

rtsinchu  Glass  (Wortts.  Inc 

7/1/76-7/31/80 

14  88 

8/1/81-7/31/82 

'14  88 

8/1/82-7/31/83 

■14.88 

Tapwan  Glass  Cofocalion 

7/1/76-7/31/80 

'16 

8/1/81-7/31/82 

'16 

8/1/62-7/31/83 

'1.8 

Yolak  Trading  Company 

8/1/81-7/31/82 

■70 

8/1/82-7/31/83 

'7.0 

Third.Countrv             (fesallBf 

(Countryi 

Israeli  Inlefnalional,  Trade 

Co..  Lid.  (Israel)  1 

7/1/76-7/31/80 

'14  88 

8/1/80-7/31/82 

'1488 

8/1/82-7/31/83 

'1488 

'  No  slipments  duririg  me  period 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  the 
Department  shall  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  for  those  firms. 
For  any  future  entries  from  a  new 
exporter  not  covered  in  this  or  prior 
reviews,  whose  first  shipments  occurred 
after  July  31, 1983,  and  who  is  unrelated 
to  any  reviewed  firm,  a  cash  deposit  of 
14.88  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Taiwanese  clear  sheet 
glass  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information.  The  Department 


intends  to  begin  immediately  the  next 
administrative  review. 

We  will  examine  exports  of  this 
merchandise  manufactured  and 
e.xported  by  Hsinchu  Glass  Works,  Inc. 
during  the  period  August  1, 1983,  through 
June  29, 1984,  the  date  of  our  tentative 
determination  to  revoke  with  regard  to 
this  firm,  in  our  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a](l]) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53), 

Alan  F,  Holmer, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

August  31, 1984. 

|KR  Doc  84-237S8  Filed  9-6-B4:  8:45  am) 
BILLING  CODE  3510-^>S-M 


tA-475-0761 

Perchlorethylene  From  Italy;  Final 
Results  of  Administrative  Review  and 
Revocation  of  Antidumping  Finding 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
administrative  review  and  revocation  of 
antidumping  finding. 

summary:  On  May  29, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determination  to 
revoke  the  antidumping  finding  on 
perchlorethylene  from  Italy.  The  review 
covered  the  two  known  exporters  of  this 
merchandise  to  the  United  States, 
Montipede  and  Enichem.  Polimeri,  and 
the  period  May  1, 1982.  through  May  18, 
1983.  There  were  no  known  shipments  of 
this  merchandise  during  the  period  and 
there  are  no  known  unliquidated  entries. 

We  gave  interested  parties  an 
opportunity  to  submit  written  or  oral 
comments  on  the  preliminary  results 
and  tentative  determination  to  revoke. 
We  received  no  c(*nments.  We  also 
determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  from  Italy  during  the 
period  May  19.  1983,  through  the  date  of 
the  tentative  determination  to  revoke. 
We  advised  all  interested  parties  that 
there  were  no  shipments  and  we 
provided  an  additional  opportunity  to 
comment.  Again  we  received  no 
comments. 

Accordingly,  these  final  results  cover 
up  to  the  date  of  our  tentative 
determination  to  revoke  and  we  revoke 
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the  antidumping  finding  on 
perchlorpthylene  from  Italy. 
EFFECTIVE  DATE:  September  7.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Susan  Crawford, 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone;  (202)  377-1130. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  May  29,  1984,  the  Department  of 
Commerce  ('the  Department") 
published  m  the  Federal  Register  (49  FR 
22367)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  the 
antidumping  findmg  on  perchlorethylene 
from  Italy  (44  FR  29046,  May  18,  1979). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with-  section  751  of  the  Tariff  Act  of  1930 
("thi  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Italian  perchlorethylene, 
including  technical  grade  and  purified 
grade  perchlorethylene. 
Perchlorethylene  is  a  clear  water-white 
liquid  at  ordinary  temperature  with  a 
sweet  odor  and  is  completely  capable  of 
being  mixed  with  organic  liquids.  It  is  a 
chlorinated  solvent  mainly  for 
drycleaning  of  clothing,  but  is  also  used 
in  other  applications  such  as  vapor 
degreasing  of  metals.  Such  merchandise 
is  currently  classifiable  under  item 
429.3400  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covered  the  two  known 
exporters  of  this  merchandise  to  the 
United  States,  Montipede  and  Enichem 
Polimeri,  and  the  period  May  1,  1982, 
through  May  10,  1983.  The  Department 
has  also  determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  May  19, 
1983,  through  the  date  of  publication  of 
the  tentative  determination  to  revoke 
the  finding. 

Final  Results  of  Review  and  Revocation 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
tentative  determination  to  revoke.  We 
received  no  comments  or  requests  for  a 
hearing.  The  Department  provided  all 
interested  parties  further  preliminary 
results  for  the  period  up  to  the  date  of 
the  tentative  determination,  and  gave 
interested  parties  additional  opportunity 
to  comment.  Again  we  received  no 
comments. 

Based  on  our  analysis,  the  final 
results  of  our  review  are  the  same  as 
those  presented  in  the  preliminary 


results.  For  the  reasons  set  forth  in  the 
preliminary  results,  we  are  satisfied  that 
there  is  no  likelihood  of  resumption  of 
sales  at  less  than  fair  value 

Accordingly,  we  revoke  the 
antidumping  finding  on  perchlorethylene 
from  Italy.  This  revocation  applies  to  all 
unliquidated  entries  of  Italian 
perchlorethylene  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  29,  1984. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751  (a)(1)  and  (c)  of  the 
Tariff  Act  (19  USC.  1675  (a)(1),  (c))  and 
§§  353.53  and  3.53.54  of  the  Commerce 
Regulations  (19  CFR  353.53,  353.54). 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration.  . 

August  31, 1984. 

!FR  Doc  64-23-5T  Filed  **-84;  8:45  am| 
BIU.ING  CODE  3S10-OS-M 


University  of  California,  et  ai.; 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Im.portation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301 ). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(al  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW.,  Washington,  D.C. 

Docket  No.  84-266.  Applicant: 
University  of  California.  Lawrence 
Berkeley  Laboratory,  One  Cyclotron 
Road.  Berkeley  CA  94720.  Instrument: 
FTIR  Spectrometer  System,  Model 
IZM03.  Manufacturer:  Bomem,  Inc-, 
Canada.  Intended  use:  The  instrument 
will  be  used  for  a  variety  of  experiments 
in  solid  state  and  molecular  physics. 
Among  the  systems  to  be  studied  are  the 
solid/vacuum  interface,  for  example, 
nickel  and  siher  surfaces; 
semiconductors,  including  germanium, 
silicon,  and  gallium  arsenide;  quasi-one- 
dimensional  materials  such  as  (TaSe<)al 
and  K  3M0O3  ("blue  bronze"),  and  short- 
lived molecular  species  generated  in  arc 
sources.  Educational  purposes — 
Training  students  in  the  techniques  of 
modern  infrared  spectroscopy  and  solid 


slate  physics  and  preparing  them  for 
individual  research  careers.  Application 
Received  by  Commissioner  of  Customs: 
August  3,  1984. 

Docket  No.  84-268.  Applicant: 
National  Institute  of  .Mental  Health, 
Laboratory  of  Preclinical  Pharmacology, 
St.  Elizabeth's  Hospital.  WAW  Bldg.. 
Washington,  DC.  20232.  Instrument: 
Electron  Microscope.  Model  lOCA  with 
Accessories.  Manufacturer:  Carl  Zeiss. 
West  Germany.  Intended  use:  Study  of 
the  brain  and  peripheral  neuronal 
function.  Specifically  the  instrument  will 
be  used  to  localize  neuropeptides  at  the 
ultrastructural  level  in  nervous  tissue.  In 
addition  the  instrument  will  be  used  to 
train  visiting  researchers  in  techniques 
and  applications  of  e'.ettron  microscopy 
currently  in  use  at  .\IH.  Application 
received  by  Commissioner  of  Customs; 
August  6, 1984. 

Docket  No.  84-270.  Applicant:  Slate 
University  of  New  York.  Stony  Brook 
Cam.pus.  Stony  Brook.  NY  11794. 
Instrument:  Klystron,  Type  VRB2113A. 
Manufacturer;  Varian  Canada.  Ltd., 
Canada.  Intended  use:  Basic  research  to 
determine  man's  inf.uence  on  the 
stratospheric  ozone  la\'er  and  related 
stratospheric  phenomena.  Experiments 
will  involve  measurement  of  molecular 
emission  lines  from  various 
stratospheric  trace  gases,  such  as  CIO. 
ozone.  .N2O.  HO2.  etc.  The  exper:ments 
will  be  conducted  to  determine  the 
extent  to  which  release  of 
cholorfluorocarbons  alters  the  earth's 
stratospheric  chemistry.  -Application 
received  by  Commissioner  of  Customs: 
August  6,  1984. 

Docket  No.  84-272.  Applicant; 
Massachusetts  Institute  of  Technology. 
Department  of  Earth.  At.mospheric  and 
Planetary  Sciences.  "7  .Massachusetts 
.Avenue.  Cambridge.  MA  02139. 
Instrument;  X-Ray  Microanalyzer. 
Model  Superprobe  733.  Manufacturer: 
Jeol.  Ltd..  Japan.  Intended  use:  X-ray 
analysis  of  material  surfaces  using 
wa\eiength  dispersive  and  energy 
dispersive  methods  with  a  spatial 
resolution  of  1  to  2  microns.  High 
resolution  observation  of  surface 
topology  and  qual;tati\e  determination 
of  element  distributions.  Quantitative 
chemical  analyses  of  crystalline  and 
amorphous  solids  to  determine  element 
distributions  in  multiphase  materials. 
Materials  to  be  studied  include;  volcanic 
rocks  of  the  ocean  floor,  volcanic 
products  of  continental  margins, 
plutonic  rocks  of  the  oceanic  crust  and 
mantle  and  metamorphic  rocks  of  the 
continental  crust  and  ocean  floor.  The 
instrument  will  also  be  used  to  obtain 
chemical  analyses  of  the  crystalline  and 
glass  products  of  experimental  phase 
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equilibrium,  kinetic  studies  and  rock 
deformation  stuJirs.  Educational 
purposes — Teach  students  how  to 
obtain  chemical  analyses  of  geological 
materials.  Application  received  by 
Commissioner  of  Customs:  August  6, 
1984. 

Docket  No.  84-277.  Applicant: 
University  of  Minnesota.  Department  of 
Geology  and  Geophysics.  310  Pillsbury 
Drive  SE..  Minneapolis,  MN  55455. 
Instrument:  Mass  Spectrometer,  Model 
Delta  E.  Manufacturer:  Finnigan  MAT. 
West  Germany  Intended  Use:  Studies  of 
the  following  phenomena:  (1)  isotope 
exchange  ra'es  as  functions  of 
parameters  such  as  grain  size,  bulk 
chem.istry  and  mineralology,  fracture 
density,  and  volatile  species;  (2) 
modifications  of  crustal  and  mantle 
rocks  through  interaction  with  the 
earth's  fluid  envelope:  and  (3) 
interaction  between  crustal  and  mantle 
reservoirs.  In  most  of  the  research 
projects,  oxygen  isotope  composition  of 
separated  minerals  or  whole-rocks  is 
analyzed.  The  instrument  will  also  be 
used  as  an  integral  part  of  the  graduate 
program  in  the  Department  of  Geology 
and  Geophysics  and  in  the  Department 
of  Physics.  Application  received  by 
Commissioner  of  Customs:  August" 6, 
1984. 

Docket  No.  84-279.  Applicant: 
Western  Research  Institute.  9th  and 
Lewis,  Laramie.  WY  82070,  Instrument: 
Data  System.  Pvrolysis  Probe  and 
Desorption  Chemical  Ionization  Probe. 
Manufacturer:  VG  Instruments,  United 
Kmgdom.  Intended  use:  The  instruments 
are  accessories  to  an  existing  mass 
spectrometer  system.  The  pyrolysis 
probe  will  be  used  in  the  analysis  of 
highly  associated  materials,  such  as 
polymers.  The  desorption  chemical 
ionization  probe  will  be  used  in  the  high 
resolution  mass  spectral  analysis  of 
involatile  sample  materials  derived  from 
shale  oil  and  other  fossil  fuel  sources. 
The  data  system  will  be  an  integral  part 
of  the  mass  spectrometer  system  and 
will  be  universally  used  with  all 
experiments.  Application  received  by 
Commissioner  of  Customs:  August  6, 
1984. 

Docket  .\o.  84-280.  Applicant:  U.S. 
Geological  Survey,  Wa'er  Resources 
Division.  National  Research  Program, 
5293  Ward  Road,  .Arvada.  CO  80002. 
Instrument:  Inductively-Coupled 
Plasma/Mass  Spectrometer.  Model 
ELAN  250.  Manufacturer:  Sciex,  Inc., 
Canada.  Intended  use:  Scientific 
research  in  the  inorganic  trace  element 
chemistry  of  hydrologic  systems, 
including  surface  water,  ground  water, 
atmospheric  precipitation  (rain  and 
snow)  and  related  materials.  This 


includes  measurement  of  trace  elements 
and  each  of  their  stable  isotopes  at  ultra 
high  sensitivity  directly  in  aqueous 
media  with  preconcentration  or 
separation.  In  addition,  by  measuring 
the  isotope  ratios  of  selected  elements, 
experiments  can  be  performed  to  age 
date  the  hydrologic  systems  and 
function  as  conservative  tracers  to 
follow  the  movement  and  mixing  of 
systems  and  determine  the  origin  of 
pollutants  and  contaminants. 
Application  received  by  Commissioner 
of  Customs:  August  6,  1984. 
Frank  W.  Creel. 

Acting  Di rector,  Statutory  Import  Programs 

Staff. 

(Catalog  of  F»deral  Domestic  Assistance 
Program  No.  il.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials] 

FR  Doc.  84- zir.W  Filed  9-6-64:  8:45  am] 
BtLUNG  CODE  XlO-OS-M 


Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
September  24, 1984,  at  9:30  a.m.,  Herbert 
C.  Hoover  Building,  Room  3708, 14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C. 

The  Committee  advises  the  Office  of 
Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  control  applicable  to 
automated  manufacturing  equipment  or 
technology. 

Agenda:  General  Session — will  begin 
with  an  open  meeting  to  invite  public 
comments  with  regards  to  existing 
commodity  or  technology  controls.  The 
commodities  and  technologies  that  fall 
under  the  responsibilities  of  the 
Committee  are  those  relating  to  the 
following  Commodity  Control  List  (CCL) 
entries;  1091.  1532,  1370,  1093,  1312,  1080, 
1081,  1086,  1357,  1371,  1354. 

In  addition  the  Committee  also  is 
concerned  with  robots,  automatic 
industrial  control  systems  and  process 
controllers.  Invited  comments  will  be 
restricted  to  these  or  substantially 
related  items. 

In  particular  the  Committee  would 
like  to  invite  public  evidence  of  foreign 
available  equipment  (or  technology) 
falling  within  the  above  mentioned  CCL 
entries.  Information  is  desired  relating  to 
equipment  (or  technologies)  produced  or 
available  in  the  following  country 
groups: 

a.  Proscribed  countries  (East  Bloc 
Countries), 

b.  Non-COCOM  free  world  countries. 
Specific  information  is  needed  on: 


1.  Manufactures  and  country  of  origin. 

2.  Product's  capabilities  and  features. 

3.  Product  availability,  and 

4.  Proof  of  delivery  of  products  in 
sufficient  quantity  and  quality. 

The  Committee  is  generally  concerned 
with  future  regulatory  levels  and 
changes  needed  to  existing  commodity 
or  technology  control  level.  Request 
specifically  oriented  to  individual 
license  application  should  not  be 
presented  at  this  time. 

Executive  Session — Discussion  of 
matters  properly  classified  under 
Executive  Order  12356,  dealing  with  the 
U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meeting  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
522b(c)(l)  was  approved  on  February  6, 
1984,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility,  Room 
6628,  U.S.  Department  of  Commerce, 
(202)  377-4217. 

For  further  information  or  copies  of 
the  minutes  contact  Margaret  A.  Cornejo 
(202)  377-2583. 

Dated:  September  4, 1984. 
James  K.  Pont, 

Deputy  Director,  Office  of  Export 
Administration. 

|FR  Doc.  84-23752  Filed  9-»-84:  8:45  am) 
BIUJNG  CODE  3510-2S-M 


(C-201-401] 

Bars  and  Shapes  From  Mexico;  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing 
Duty  Orders 

Correction 

In  FR  Doc.  84-21958  beginning  on  page 
32887  in  the  issue  of  Friday,  August  17, 
1984,  make  the  following  correction. 

On  page  32892,  column  three, 
"Appendix  A— Product  Description"  and 
the  file  line  were  inadvertently  omitted 
and  should  appear  as  follows  after  the 
signature: 

Appendix  A— Product  Description 

1.  the  term  "certain  deformed  concrete 
reinforcing  bars"  covers  hot-rolled  steel 
bars,  of  solid  cross-section,  having 
deformations  of  various  patterns  on 
their  surfaces;  as  currently  provided  for 
in  items  GC6.7900  and  606.8100  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 


2.  the  term  "hot-rolled  carbon  steel 
bars"  covers  hot-roiled  carbon  steel 
products  of  solid  section  not  conforming 
completely  to  the  respective 
specifications  given  in  the  headnotes  to 
Schedule  G,  Part  2.  Subpart  B  of  the 
TSUSA  for  blooms,  billets,  slabs,  sheet 
pads,  wire  rods,  plates,  sheets,  strip, 
wire,  rails,  joint  bars  or  tie  plates  which 

■    have  cross-sections  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
triangles,  rectangles,  hexagons  or 
octagons:  as  currently  provided  for  in 
•items  606.8310,  606.8330.  606.8350.  and 
606.8600  of  the  TSUSA.  Includes  Oat  hut- 
rulk'd  carbon  steel  products  in  coils  or 
cut  to  length  with  a  width  of  8  inches  or 
less  and  a  thickness  of  0.1875  inch  or 
more. 

3.  the  term  "hot-rolled  carbon  steel 
-bar-size  shapes"  covers  hot-rolled 

^  carbon  steel  angles,  shapes  and 
■t  sections,  not  drilled,  not  punched  and 
^  not  otherwise  advanced,  and  not 
■'■  conforming  completely  to  the 
specifications  given  in  the  headnotes  to 
Schedule  G,  Part  2,  Subpart  B  of  the 
,    TSUSA  for  blooms,  billets,  slabs,  sheet 
bars,  bars,  wire  rods,  plates,  sheets, 
strip,  wire,  rails,  joint  bars,  tie  plates  or 
any  tubular  products  set  forth  in  the 
TSUSA  having  a  maximum  cross- 
sectional  dimension  of  less  than  3 
inches,  as  currently  provided  for  in 
items  609  8050,  609.80-0  or  6<J9.8090.  This 
definition  includes  carbon  steel  angles, 
channels,  special  sections  and  other 
assorted  carbon  steel  shapes  with  a 
Bjaximum  cross  sectional  dimension  of 
less  than  3  inches. 

|FR  Doc  S4-I195a  Filed  (H6-84  8;45  am| 
BILLING  CODE  1S05-01-M 


Minority  Business  Development 
Agency 

Financial  Assistance  Application 
Announcement;  Illinois 
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AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  competitive 
l^inority  Business  Development  Center 
(MBDCJ  Program  to  operate  a  MBDC  for 
a  12-month  period,  from  January  1. 1985 
to  December  31,  1985  in  the  Chicago 
Standard  Metropolitan  Statistical  Area 
(SMSA).  The  total  cost  for  the  MBDC 
will  be  $556,524  which  will  consist  of  a 
maximum  of  $473,045  Federal  funds  and 
a  minimum  of  §83,479  non-Federal  funds 
(which  can  be  a  combination  of  cash,  in- 
kind  contribution  and  fees  for  service). 


The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and  is 
open  to  all  individuals,  nonprofit  and 
for-profit  organization,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  in  areas  related  to  the 
establibhment  and  operation  of 
business.  The  MBDC  program  is 
designed  to  assist  those  minority 
businesses  that  have  the  highest 
potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  thai  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  manage.ment  and  technical 
assistance;  and  serve  as  a  conduit 
through  which  and  from  information  and 
assistance  to  and  about  minority 
businesses  are  funneled. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firms  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  12- 
month  period  with  a  two  year 
noncompeting  continuation  option. 
MBDCs  shall  be  required  to  contribute 
at  least  25%  of  the  total  program  costs 
through  non-Federal  funds  during  each 
of  the  two  option  years.  The 
noncompeting  continuation  application 
kit  will  be  sent  to  an  MBDC  [who  is 
performing  at  a  satisfactory  level  or 
better)  approximately  120  days  prior  to 
the  last  dav  of  the  initial  award  period. 
The  MBDC  should  fill  out  and  mail  the 
continuation  application  to  thi-ir 
approximate  MBDA  regional  office. 
After  receipt  of  the  continuation 
application  kit  by  MBD.A,  the  MBDCs 
option  will  be  reviewed  and  awarded 
each  year  at  the  direction  of  MBDA 
based  on  its  needs,  availability  of  funds 
and  the  applicant's  satisfactory 
performance. 

DATE:  Closing  date:  The  closing  date  for 
dppla.ations  is  October  2b.  1984.  Any 
HpplK.dtions  must  Ije  postmarked  on  or 
before  October  26.  1984. 

ADDRESS:  Chicago  Regional  Office.  55 
East  Monroe  Street.  Suite  1440.  Chicago. 
Illinois  60603.  31 2/ .353-01 82. 


FOR  RUrmCR  INFORMATION  CONTACT: 

Richard  H.  Sewing.  Regional  Director, 
Chicago  Regional  Office. 
SUPPLEMENTARY  INFORMATKMA 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-application  conference  to  assist 
all  interested  applicants,  will  be  held  at 
the  Federal  Building — 219  South 
Dearborn  Street — Room  1221 — Chicago. 
Illinois  on  October  1.  1984.  at  10:00  am. 

(Catalog  of  Federal  Domestic  Assistance, 
11.800  Minority  Business  Development) 

Dated:  August  31.  1984 
Edward  Bryant, 

A  cting  Regional  Director. 

|FR  Doc  84-23fl-'i  Filed  »-6-«4  8:45  am) 
BtU.rMG  CODE  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Fishery  Management 
Council;  Meetings 

AOENCY:  .National  Marine  Fisheries 
Service.  .N'OAA.  Commerce. 
action:  Notice. 

SUMMARY:  The.  North  Pacific  Fishery 
Management  Council  will  meet  in 
Anchorage.  Alaska,  September  25-28. 
1984.  The  agenda  includes  the  election 
of  Council  officers,  setting  preliminary 
harvest  levels  for  groundfish  and  their 
apportionments  to  domestic  and  foreign 
fishermen  for  1985.  extension  of  an 
emergency  closure  for  sablefish  in 
Southeast  Alaska  Federal  cul-de-sacs, 
emergency  regulations  to  raise  the 
bycatch  limit  on  halibut  by  domestic 
trawlers,  a  ban  on  using  pots  for 
sablefish  in  Southeast  Alaska,  and 
various  analyses  of  the  incidental 
catches  in  the  trawl  fisheries.  They  will 
discuss  joint  venture  permit  restrictions 
and  adopt  policies  governing  review  of 
foreign  vessel  permit  applications  and 
allocations.  The  Council  will  review 
Portugese  permits  for  directed  fishing 
and  joint  ventu^'es  in  1984. 

Other  agenda  topics  are  a  discussion 
of  halibut  management,  comprehensive 
management  goals  for  Council-managed 
fisheries,  groundfish  data  programs. 
Advisory  Panel  operations,  responses  to 
a  request  for  proposals  for  offshore 
herring  research,  and  an  industry 
request  for  a  Secretarial  plan  for  herring 
management. 

On  September  26,  the  Council  will 
meet  with  the  Alaska  Board  of  Fisheries 
to  review  proposals  for  Tanner  crab 
regulations  including  exclusive  areas 
and  pot  limits  The  Council  will  review 
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Tanner  crnb  Amendment  9  to  decide  if 
further  action  is  needed. 

The  Council's  Scientific  and 
Statistical  Committee  (SSC)  and  its 
Advisory  Panel  (AP)  will  meet  in 
Anchorage  September  24-25  to  discuss 
the  same  subjects.  Plan  team  and 
workj^roup  meetings  may  be  held  on 
short  notice  during  the  Council  meeting, 
and  will  be  announced  at  the  Council 
offices.  A  detailed  agenda  for  the 
Council  meeting  will  be  available  about 
September  10. 

The  Council  and  its  SSC  may 
announce  closed  sessions  during  the 
week  to  discuss  personnel  matters.  All 
meetings  will  be  held  at  the  Old  Federal 
Building.  605  W  4th  Avenue  in 
Anchorage,  and  are  open  to  the  public, 
except  for  closed  sessions.  For  further 
information,  contact  Jim  H.  Branson. 
Kxecutive  Director,  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510,  telephone: 
1907)  274-4563.   ' 

Dated:  August  29. 1984. 

Koldnd  Finch. 

D:.-tcUir.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Sen-ice. 

|KR  Due  »4-:37<)0  Filed  9-6-«4:  8:4S  am] 
BILLING  CODE  3S10-22-M 


North  Pacific  Fishery  Management 
Council;  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 


ACTION:  Notice. 


summary:  The  North  Pacific  Fishery 
Management  Council's  Piun  Team  for 
Tanner  crab  will  meet  in  Kodiak  on 
September  6.  1984  at  1  p.m.  The  meeting 
will  be  held  at  the  .-Maska  Department  of 
Fi.sh  and  Game  office.  The  team  will 
discuss  a  draft  report  on  exclusive 
registration  areas  and  pot  limits  in  the 
Tanner  crab  fishery  being  prepared  for 
discussion  at  the  joint  meeting  of  the 
North  Pacific  Council  and  Alaska  Board 
of  Fisheries  September  26.  in  Anchorage. 
For  further  information  contact 
Raymond  E.  Baghn.  ]r..  National  Marine 
Fisheries  Service,  c/o  Alaska 
Department  of  Fish  and  Game,  P.O.  Box 
e>m.  Kodiak.  AK  99615.  telephone;  (907) 
486-1791. 

Dated:  August  31.  1984. 
Roland  Finch. 

D:  rector  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 

IFR  Oix    &4-23-«9  F;li"d  9-6-fl4.  8:45  am| 
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Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Plan 
Development  Team  will  meet  in  Rancho 
Cordova,  California,  on  September  24- 
26, 1984  to  critically  review  and  improve 
the  form  and  content  of  their  annual 
data  report,  establish  a  schedule  and 
responsibilities  for  the  development  and 
completion  of  the  1985  report,  and 
discuss  team  responsibilities  under  the 
Framework  Amendnemt.  The  meeting  is 
open  to  the  public.  For  further 
information  contact  Joseph  C.  Greenley, 
Executive  Director.  Pacific  Fishery 
Management  Council,  526  S.W.  Mill  St.. 
Portland,  OR  97201,  telephone:  [503] 
221-6352. 

Dated:  August  31, 1984. 
Roland  Finch, 

Office  of  Fisheries  Management,  National 
Marine  Fishenes  Service. 

(FR  Doc.  9*-23788  Filed  »-6-84:  8:45  am] 
BILLING  CODE  3$10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Limit  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Macau 

September  4.  1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.O.  11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
10. 1984.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  29, 1983  and  January  9, 1984. 
between  the  Governments  of  the  United 
States  and  Macau  provides  for 
percentage  increases  in  certain  limits 
during  an  agreement  year  (swing). 
Under  the  terms  of  the  bilateral 
agreement,  the  restraint  limit  previously 
established  for  wool  textile  products  in 
Category  445/446  is  being  adjusted  for 
swing,  increasing  the  limit  from  70,672 
dozen  to  74.206  dozen  for  the  agreement 
year  which  began  on  January  1,  1984. 

A  description  of  the  textile  categories 
in  terms  of  T.S. U.S.A.  numbers  was 


published  in  the  Federal  Register  on 

December  13,  1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3,  1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30,  1983 
(48  FR  575841.  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  and 
July  16.  1984  (49  FR  28754). 

Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  4, 1984. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 

Dear  Mr.  Commissioner:  On  January  18. 
1984,  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products  exported  during  the  twelve-month 
period  beginning  on  January  1. 1984  and 
extending  through  December  31,  1984. 
produced  or  manufactured  in  Macau,  in 
excess  of  designated  restraint  limits.  The 
Chairman  further  advised  you  that  limits  are 
subject  to  adjustment.' 

Effective  on  September  10.  1984,  paragraph 
1  of  the  directive  of  January  18.  1984  is  hereb> 
amended  to  include  an  adjusted  restraint  of 
74,206  dozen ''for  wool  textile  products  in 
Category  445/446. 

The  action  taken  with  respect  to  the 
Government  of  Macau  and  with  respect  to 
imports  of  wool  textile  products  from  Macau 
has  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
use.  553.  This  letter  will  be  published  in  the 
Federal  Register. 

Sincerely, 

Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  84-23754  Filed  9-6-84:  8:45  am| 
BILLING  CODE  3S10-OR-M 


'The  term  "adjustment"  refers  to  those  provisions 
of  the  Bilateral  Cotton.  Wool  and  .Man-Made  Fiber 
Textile  Agreement  of  December  29. 1983  and 
January  9.  1984,  between  the  Governments  of  the 
United  States  and  Macau  which  provide,  in  part, 
that:  (1)  within  the  aggregate  and  applicable  group 
limits,  specific  limits  may  be  exceeded  by 
designated  percentages:  (2)  specific  limits  may  be 
increased  for  carryforward;  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the  implementdtion  of 
the  agreement. 

'The  level  of  restraint  has  not  been  adjusted  to 
account  for  any  imports  after  December  31, 1983. 
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Increasing  the  Import  Limits  f^r 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Egypt 

September  4,  1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contamed  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
10, 1984.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  (202)  377^212. 

Background 

A  CITA  directive  dated  July  19,  1984 
established  specific  restraint  limits  for 
certain  categories  of  cotton  textiles  and 
textile  products,  including  Categories 
301  (cotton  yarn)  and  313  (cotton 
sheeting),  produced  or  manufactured  in 
Egypt  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 
1984.  (See  49  FR  3000,5).  In  the  CITA 
directive  published  below  the  limit  for 
Calegory  301  is  being  increased  to 
1.240.000  pounds  by  the  application  of 
swing  provided  under  the  terms  of  the 
Bilateral  Cotton  Textile  Agreement  of 
December  7  and  28, 1977,  as  extended, 
between  the  Governments  of  the  I'nited 
States  and  the  Arab  Republic  of  Egypt. 
Also  according  to  the  terms  of  the 
bilateral  agreem.ent,  the  limit  for 
Category  313  is  being  reduced  from 
12.50(3,000  square  yards  to  12,257.120 
square  yards  to  account  for  the  int  rcase 
applied  to  Category  301. 

A  description  of  the  textile  categories 
in  terms  of  T.S. U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3,  1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30,  1983 
(48  FR  57584).  April  4  1984  (49  FR 
13397).  June  28,  1984  (49  FR  26622),  and 
}uly  16,  1984  (49  FR  28754). 
Walter  C.  Lenahan, 

Chairmen.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  4.  1984. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but'does  not  nance!,  the  directive  of 
July  19,  1984  from  the  Chairman  of  the 
Committee  for  the  Inipjpmentation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton  textiles  and 
textile  products,  produced  or  manufactured  in 
Egypt. 

Effective  on  September  10.  1984,  you  are 
directed  to  increase  the  restraint  limit 


established  for  Category  301  in  the  directive 
of  July  19.  1984  to  l,240.ix)0  pounds  and  to 
decrease  the  restraint  lirr.it  estabhshed  for 
Category  313  to  12.257  120  square  yards  ' 
according  to  the  terms  of  the  Bilateral  Cotton 
Textile  Agreement  of  December  7  and  28. 
1977,  as  extended,  between  the  Governments 
of  the  United  States  and  the  Arab  Republic  of 
E.gypt.' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  with  the  foreign  affdirs  exception 
to  the  rule-making  provisions  of  5  L',S  C.  553. 

Sincerely, 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ire  Doc  84-23753  Fikd  9-6-84,  8:45  «ml 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

Unsolicited  Mass  Mailings 

Notice  is  hereby  given  that  the  Air 
Force  intends  to  establish  new  policy  for 
the  delivery  of  unsolicited  mass  mailings 
sent  to  the  Air  Force  military  personnel 
and  civilian  employees  at  their  duty 
address  on  Air  Force  installations  in  the 
United  States,  Hawaii  and  Alaska 
(excluding  APOs).  Unsolicited  mass 
mailings  to  Air  Force  installations 
overseas  will  not  be  accepted.  A  mass 
mailing  is  defined  as  twenty  or  more 
pieces  received  from  the  same  mailer  on 
any  one  day.  To  be  eligible  to  receive 
delivery  service  by  the  Air  Force, 
mailers  must  first  obtain  appropriate 
personnel  lists  in  accordance  with 
published  policies  on  release  of  those 
lists  under  the  Freedom  of  Info-^mation 
Act  (FOl.^l  Upon  release  of  the 
requested  listing,  the  mailer  must 
contact  the  Chief,  Base  Administration 
at  each  installation  targeted  for  delivery 
and  request  authorization  to  forward  a 
mass  mailing  to  that  base.  The  request 
must  be  in  writing  and  state  the 
approximate  time  frame  of  delivery, 
number  of  pieces  to  be  m.ailed,  and 
docurrented  evidence  that  the  listing 
was  officially  released  to  the  mailer. 
Mail  must  be  properly  addressed  to 


'  The  levels  tiave  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1983. 

'The  agreement  provides,  in  part,  thai  (1)  except 
m  Categories  300/301  and  3O0  and  301,  amung  which 
no  swing  IS  av  jilable.  during  any  agreement  year 
specific  limits  may  be  exceeded  by  not  more  than 
SIX  percent;  provided  that  a  corresponding  reduction 
in  square  yards  equivalent  is  made  in  another 
specific  limit  during  the  sam4e  agreement  year;  (2) 
specific  limits  may  be  increased  by  carryover  and 
carryforward  up  to  11  percent  of  the  applicable 
category  limit;  and  (3)  administrative  arrangemerls 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 


include  a  valid  organization  and 
Functional  Address  Symbol.  The  Chief, 
Base  Administration  will  respond  to  the 
mailer's  request  in  writing  with  mailing 
and/or  processing  instructions.  Mass 
mailings  of  twenty  or  more  pieces  will 
be  returned  to  the  servicing  post  office 
as  "Undehverable"  if  any  one  of  the 
following  conditions  is  not  satisfied  by 
the  ma;lijr:  pro\'ide  documented 
evidence  of  FOI.^  release;  properly 
address  mail  pieces,  obtain  authority  for 
dfeli\  ery  from  Chief.  Base 
Administration. 

It  has  been  A:r  Force  policy  that 
correspondence  of  a  personal  nature, 
not  related  to  an  individuals  official 
duties,  was  not  deli\erable  at  their  duty 
address.  While,  in  general,  this  policy 
still  applies,  exceptions  may  be  made 
for  correspondence  of  such  nature  that 
is  not  merely  advertising  or  soliciting, 
but  offers  a  clear  benefit  to  the 
individual.  On  a  test  basis  delivery  of 
unsolicited  mass  mail  was  made  at 
certain  Air  Force  installations  for  one 
year.  The  recently  concluded  test 
revealed  there  was  some  impact  on  .'\ir 
Force  resources  including  increased  cost 
where  mail  processing  and  delivery 
systems  were  operated  by  contractors. 
The  Air  Force  is  still  studying  the 
possibility  of  assessing  a  user  charge  for 
providing  the  service. 

For  Further  Information  Contact: 
Steven  M.  Fried,  HQ  USAF/DAQA. 
Bollmg  AFB  DC  20332  Telephone  (202) 
767-4197, 

Harry  C.  Water*. 

A  Itemote  A  ir  Force  Federal  Register  Liaison 
Officer. 

ire  Doc  84-M74S  Filed  <»-6-84  8:46  am) 
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USAF  Scientific  Advisory  Board,  Ad 
Hoc  Committee  on  Terminal  Guidance 
Technology  Options;  Meeting 

August  24,  1984 

The  USAF  Scientific  Ad\  isor\-  Bourd 
Air  Force  Ad  Hoc  Committee  on 
Terminal  Guidance  Technology  Opt:Gr!'- 
will  meet  on  the  26th  and  27th  of 
September  in  Johnson  Hall  at  Eglin  .AFB 
Florida,  On  26  September  the  meeting 
will  begin  at  8:30  am,  and  end  at  5:00 
p.m.  On  27  September  the  meeting  will 
begin  at  8:30  am.  and  end  at  3:30  p.m. 

kThe  purpose  of  the  meeting  will  be  to 
assess  to  technical  maturity  of  several 
weapons  guidance  programs. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically,  subparagr.iph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 
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For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202/697-6404. 
Harry  C.  Waters. 

A  '!"rnate  A/r  Force  Federal  Register  Liaison 
CytictT. 

|f"R  LKm:  8+-a»>4«i  Fiiwl  9-6-M4  ,<  45  »ni| 
BILLING  CODE  3«10-01-W 


Performance  Review  Boards  List  of 
Members 

Below  IS  a  listing  of  an  additional 
individual  whd  is  eligible  to  serve  on  the 
Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
F.xecutive  Appraisal  and  .-\ward  System. 

Others 

BG  Robert  B,  Plowdcn.  jr. 

Harry  C.  Waters, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

\n  0..r   a«-i3«i47  Filed  9-6-84:  (145  «m| 
BILUNG  COOe  39tO-01-U 


Department  of  the  Army 

Army  Science  Board:  Meeting  Ctianges 

The  follnwinq  changes  have  occurred 
for  the  meeting  of  the  Army  Science 
Board  Ad  floe  Subgroup  on 
.\ondevelopmental  C3l,  which  was 
nrminaliy  announced  in  the  Federal 
Register  issue  of  Thursday,  August  23, 
1964  149  FR  33474),  FR  Doc.  No.  8-1- 
22351: 

Meeting  Dates:  Tuesday  and  Wednesday. 
25  and  26  September  1984  (instead  of 
Tuesdav  and  Wednesday.  18  and  19 
September  1984) 

Place:  Science  H  Technologies  Associates, 
Inc..  1700  \.  Moore  Street,  Arlington,  VA 
in.slead  of  at  the  Pentagon.  Washington,  D.C. 
Sally  A.  Warner, 
Administrative  Officer.  Army  Science  Board. 

IFR  Doc.  8+-2.ir03  Filed  9-*-«4.  1:32  pm| 
BILLING  CODE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10{a)(2j  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dale  of  Meeting:  Tuesday  and  Wednesday, 
16  and  17  October  1984, 

Times  of  Meeting:  083O-i:-00  hours,  both 
dnys  (Closed). 

Place:  Science  h  Technologies  Associates. 
Inc..  1700  ,\.  Moore  Sireet,  Arlington.  V.A. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Non-developmental  C3l  Items 
will  meet  in  an  Executive  Session  to  write  its 


final  report.  The  purpose  of  the  study  is  to 
effect  an  increase  in  the  purchase  of  "off  the 
shelf  equipment  for  the  Army.  1  his  meeting 
will  be  closed  to  the  public  m  accordance 
with  section  552b|cj  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S.C,  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  Army  Science  Board 
Administrative  Officer,  Sally  Warner,  may  be 
contact  for  further  infprmation  at  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner, 
Administrative  Officer,  Army  Science  Board. 

|FR  Doc  84-:3-02  Filsjj  9-6-84;  8;4S  am] 
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Corps  of  Engineers,  Department  of 
the  Army 

Corps  of  Engineers,  Intent  To  Prepare 
a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Proposed 
Shorelands  Project,  Regulatory  Permit 
Application  No.  15283E59,  Alameda 
County,  CA 

agency:  San  Francisco  District,  Army 
Corps  of  Engineers,  Department  of 
Defense. 

ACTION:  Notice  of  intent  to  prepare  a 

DEIS. 

■ * ^~- 

summary:        j 

1.  Proposed  Action:  The  Shorelands 
Corporation,  Heyward,  California  has 
applied  for  a  Department  of  the  Army 
permit  under  section  10  of  the  River  and 
Harbor  Act  of  1899  (33  U.S.C.  403)  and 
under  section  404  of  the  Clean  Water 
Act  (33  U.S.C.  1344)  to  construct  a  horse 
racing  facility,  recreation  or  theme  park, 
and  other  commercial  development  at 
the  Baumberg  Tract  in  the  city  of 
Hayward,  Alameda  County.  California. 
The  overall  project  involves  1218.8 
acres,  including  708.8  acres  to  be 
developed  for  commercial  uses  and  510 
acres  to  be  dedicated  by  The  Shorelands 
Corporation  for  public  parks  and  open 
space.  The  San  Francisco  District,  Corps 
of  Engineers  and  the  City  of  Hayward 
will  prepare  a  joint  federal/state 
environmental  impact  document 
(Fjivironmentdl  Impact  Report/ 
Environmental  I.mpact  Statement)  for 
the  proposed  project  pursuant  to  the 
National  Environmental  Policy  Act  and 
the  California  Environmental  Quality 
Act. 

2.  Alternatives:  The  alternatives  being 
considered  by  the  Corps  of  Engineers  at 

this  time  are: 

a.  Permit  denial  (No  Corps  of  Engineers 
action) 
(1).  No  project 


(2).  Alternative  location(s)  for 
proposed  project  or  project 
components 

b.  Proposed  project  with  racetrack  and 

theme  park 

c.  Proposed  alternate  land  use  plan  with 

research  and  development  complex 
in  place  of  racetra  k  and  theme 
park 

d.  Reduced  project  at  proposed  location 
Additional  alternatives  identified 

during  the  scoping  process  will  also  be 
considered  in  the  EIR/EIS. 
3.  Scoping  Process: 

a.  Two  scoping  meetings  will  be  held 
on  Thursday,  Septemnbcr  27, 1984  at  the 
City  Council  Chambers.  Hayward  City 
Center  Buiding,  22300  Foothill 
Boulevard,  Haward.  California.  The  first 
meeting  will  be  held  at  2:30  P.M.  ar,d  the 
second  at  7:00  PM.  1  wo  sessions  are 
being  held  in  order  to  facilitate 
participation  by  both  agency  personnel 
and  members  of  the  public.  Covernment 
agencies,  public  and  private  interest 
groups,  and  the  public  are  invited  to 
participate  in  the  scoping  process  by 
attending  one  of  the  scoping  meetings. 
The  purpose  of  the  scoping  meetings  is 
to  identify  significant  issues  and 
alternatives  to  be  considered  in  depth  in 
the  Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS). 

Ally  person  may  also  participate  in 
the  scoping  process  by  submitting 
written  comments  to  the  Corps  of 
Engineers.  Comments  should  be 
addressed  to  the  District  Engineer,  San 
Francisco  District,  Corps  of  Engineers, 
211  Main  Street,  San  Francisco, 
California,  94105  and  received  within  30 
days  of  the  date  of  this  notice. 

b.  The  significant  issues  which  have 
been  identified  to  date  and  which  will 
be  analyzed  in  the  EIR/EIS  include 
impacts  on: 

(1).  Water  quality  and  hydrology 

(2).  Air  quality 

(3).  Energy  use 

(4).  Noise  conditions 

(5).  Wildlife  and  habitat 

(6).  Aesthetics 

(7).  Traffic  conditions 

(8),  Geological  and  seismological 

hazards 
(9).  Land  use 
(10).  Employment  and  commercial 

activity 
(11).  Public  services  and  utilities 
(12).  Local  government  finance 
(13).  Recreation 
(14).  Cultural  resources 
(15).  Social  conditions 
(16).  Growth  inducement 

Additional  significant  issues 
identified  during  the  scoping  process 
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will  also  be  analyzed  in  the  EIR/EIS. 

c.  Environmental  review  and 
consultation  as  required  by  sections  401 
and  404  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1341  and  1344); 
section  307  of  the  Coastal  Zone 
Managment  Act  of  1972.  as  amended  (16 
M.S.C.  1456(c)):  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661  et  seq.): 
the  National  Historic  Preservation  Act 
ni  1966.  as  amended  (16  U.S.C.  470  et 
seq):  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.y.  Executive  Order  11988. 
"Floodplain  Management",  24  May  1977; 
Executive  Order  11990,  "Protection  of 
Wetlands",  24  May  1977;  and  other 
applicable  statutes  or  regulations  will  be 
conducted  concurrently  with  the  EIR/ 
EIS  process. 

4.  It  is  estimated  that  the  draft  EIR/ 
EIS  will  be  made  available  to  the  public 
on  or  about  February  11,  1985. 

5.  Questions  regarding  the  scoping 
process  or  preparation  of  the  EIR/EIS 
may  be  directed  to  Scott  Miner, 
Environmental  Branch  (Telephone:  (415) 
974-0446).  General  questions  concerning 
the  processing  of  the  permit  application 
may  be  directed  to  Bernard  Lewis, 
Regulatory  Functions  Branch 
(Telephone:  (415)  974-0424). 

Dated:  August  29,  1984. 

Melvin  M.  Watanabe, 

Major.  Corps  of  Engineers.  Acting  District 
Engineer. 

|FH  Dor   B4-2M5;  Filed  <MV-84,  845  ain| 
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Intpnt  To  Prepare  a  Draft  Final 
Environmental  Impact  Statement 
(DEIS)  for  the  FiAuscatine  Island  Levee 
District  and  Muscatine-Louisa 
Drainage  District  No.  13,  Iowa,  Local 
Flood  Protection  Project 

agekcy;  Army  Corps  of  Engineers. 

DOD 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement. 

summary:  . 

1.  Description  of  Proposed  Action. 
Raising  approximately  15  miles  of 
existing  levee  and  constructing 
approximately  V2  mile  of  concrete 
floodwall  to  reduce  flood  damages  to 
the  Muscatine  Island  Levee  District  and 
the  Muscatine-Louisa  County  Drainage 
District  No.  13  in  southeastern  Iowa  is 
being  considered.  The  project  site  is 
located  immediately  south  of  Muscatine, 
Iowa,  in  Muscatine  and  Louisa  Counties 
from  approximate  Mississippi  Ri\  er  Mile 
455  to  River  Mile  442.  If  feasible, 
approximately  1,000,000  cubic  yards  of 
hydraulic  borrow  will  be  obtained  from 


Mississippi  River  main  channel  and 
backwater  areas.  When  practical, 
extension  of  the  levee  base  will  be 
landward.  Approximately  30.000  acres 
nf  commercial/industrial,  residential, 
and  agricultural  land  will  receive 
increased  protection. 

2.  Alternatives  for  the  Proposed 
Action.  Alternatives  which  have  been 
considered  include  No  Federal  Action. 
Evacuation.  Floodproofmg.  two  plans  to 
direct  portions  of  floodflows  to  the 
Illinois  side  of  the  river,  levee  raises  on 
both  the  Iowa  and  Illinois  sides  of  the 
river,  and  three  plans  to  protect 
subsections  of  the  study  area  with  ring 
levees. 

3.  Public  Involvement.  Seven  meetings 
and  hearings  to  determine  needs  and 
concerns  have  been  held  over  the  course 
of  the  study  involving  the  general  public 
and  local  sponsors.  In  addition,  prior     . 
circulation  of  environmental 
documentation  has  resulted  in  numerous 
comments  on  the  study.  The  Draft 
Environmental  Impact  Statement  will  be 
sent  to  Federal,  State,  and  local 
government  agencies,  as  well  as  private 
groups  and  individuals  for  comment. 
Coordination  with  interested  agencies, 
groups,  and  individuals  will  be 
maintained  during  preparation  of 
environmental  documents. 

4.  Elements  to  be  Addressed  in  the 
Draft  and  Final  Environmental  Impact 
Statement  (EIS).  The  Draft  and  Final  EIS 
will  address  raising  the  existing  levee 
with  extension  of  the  levee  base 
landward  when  practical.  The  project  is 
subject  to  the  Fish  and  Wildlife 
Coordination  Act.  the  Historical 
Preservation  Act,  the  Endangered 
Species  Act,  Executive  Order  11988  on 
Flood  Plain  Management,  and  Executive 
Order  11990  on  Wetlands.  If  required 
under  section  404  of  the  Clean  Water 
Act.  an  evaluation  report  will  be 
prepared  and  public  notices  issued. 
Requirements  under  section  401  of  the 
Act  will  be  met. 

5.  Estimated  Release  Date.  The  Draft 
EIS  will  be  released  for  public  review  on 
or  about  15  Octol)er  19B4. 

6.  Correspondence.  Questions  about 
the  proposed  action  and  the  Draft 
Environmental  Impact  Statement  should 
be  sent  to  the  following  address:  District 
Engineer,  U.S.  Army  Engineer  District, 
Rock  Island.  Atten:  Planning  Division. 
Clock  Tower  Building— P.O.  Box  2004, 
Rock  Island,  Illinois  61204-2004. 

•  Dated:  August  30,  1984. 

Arthur  E.  Miller, 

Lieutenant  Colonel.  Corps  of  Engineers. 
.Acting  District  Engineer. 

|FR  Doc  84-23672  Filed  »-«-a4  8.4i  «ml 
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Intent  to  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  Operation  and  Maintenance 
of  the  Peart  River  Waterway,  LA  and 
MS,  Project 

AGENCY:  Army  Corps  of  Engineers. 
DOD. 

action:  .Notice  of  Intent  to  Prepare  a 

DEIS, 

summary: 

1.  Proposed  Action:  The  proposed 
action  includes  developing  alternative 
plans  for  resumption  of  operation  and 
maintenance  activities  on  the  West 
Pear!  River  in  Louisiana  and  Mississippi. 

2.  Several  alternatives  are  being 
considered  fur  resumption  of  the 
operation  and  maintenance  activities. 
The  DEIS  will  include  an  evaluation  of 
the  environmental,  social,  economic, 
and  engineering  impacts  associated  with 
each  alternative  plan.  The  following 
alternatives  are  being  considered: 

a.  So  Action.  This  alternative  will  be 
the  without-project  condition  as 
determined  by  the  most  probable  future 
in  the  absence  of  a  Federal  project  and 
from  which  impacts  of  other  alternatives 
will  be  measured. 

b.  Dredging  and  Clearing  and 
Snagging.  Various  channel  alignments 
and  dredging  and  disposal  options  will 
be  considered  as  well  as  snagging 
alternatives  during  the  study. 

3.  Scoping  Process: 

a.  The  scoping  process  as  defined  in 
the  National  Environmental  Policy  Act 
regulations  contained  in  the  29 
November  1978  Federal  Register  is  being 
used  throughout  the  studv . 

b.  The  DEIS  will  contain  evaluations 
concerning  project  effects  on  bottom- 
land hardwood  forests:  wildlife 
resources:  fishery  resources:  prime  and 
unique  farmlands:  threatened. 
endangered,  or  uncommon  species: 
businesses:  residences:  and  other 
cultural  resources. 

4.  DEIS  Publication  Dcte:  The  current 
study  schedule  estimates  that  the  DEIS 
will  be  available  to  the  public  in 
November  1984, 

ADDRESS:  Questions  concerning  the 
proposed  action  and  DEIS  can  be 
answered  by:  Mr  .Marvin  Cannon,  US, 
Army  Corps  of  Engineers,  Vicksburg 
District.  ATTN:  LMKPD-Q.  P  O  Box  60, 
Vicksburg,  Mississippi  39180-0060, 
Telephone:  FTS  542-5437,  Commercial 
(601)  634-5437. 
Dennis  ).  York, 

Colonel.  Corps  of  Engineers.  District 
Engineer. 

|FR  Doc  84-23726  Filed  9-6-84   8  45  am| 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Republication  of 
System  Notices 

Correction 

In  PR  Doc.  84-20097  beginning  on  page 
30834  in  the  issue  of  Wednesday.  August 
1,  1984,  make  the  following  corrections; 

1.  On  page  30836,  in  the  first  column, 
mmediatelv  above  the  heading 
'SYSTEM  NAME:",  insert 
Slll.llDLA-KS". 

2.  On  page  30640.  in  the  first  column, 
immediately  above  the  heading 

SYSTEM  NAME:",  insert 
S160.50DLA-r'. 

3.  On  page  30842.  in  the  middle 
column,  immediately  above  the  heading 
•SYSTEM  NAME:'  .'insert  S164.40DLA- 
T". 

4.  On  page  30845.  in  the  middle 
column,  under  ■'CATEGORIES  OF 
INDIVIDUALS  COVERED  BY  THE 
SYSTEM:",  in  the  third  line,  "somed" 
should  read  "some". 

5.  On  page  30651.  in  the  middle 
column,  under  "PL'RPOSElS):",  in  the 
fourth  line,  "othewise"  should  read 
"otherwise  ".  In  the  seventh  line 
"perparing"  should  read  "preparing". 

6.  On  page  30857.  In  the  middle 
column,  immediately  above  the  heading 
"SYSTEM  NAME:","insert 
"S322.53DLA-LZ". 

7.  On  page  30861.  in  the  third  column, 
under  "CATEGORIES  OF  RECORDS  IN 
THE  SYSTEM:",  in  the  ninth  line. 
"apeal"  should  read  "appeal". 

8.  On  page  30862.  in  the  first  column, 
under  "RETE.NTION  AND  DISPOSAL:", 
in  the  third  line,  "precident"  should  read 
"precedent".  In  the  eighth  line,  "yeas" 
should  read  "years". 

9.  On  page  30868.  in  the  middle 
column.  "S308.01  DLA-K"  should  read 
"S380.01DLA-K". 

10.  On  page  30869,  in  the  first  column, 
immediately  above  the  heading 
"SYSTEM  NAME:",  insert 
"S380.20DLA-K". 

11.  On  page  30871.  in  the  middle 
column,  under  "CATEGORIES  OF 
RECORDS  IN  THE  SYSTEM;",  in  the 
third  paragraph,  in  the  fifth  line, 

■(;hrdnolog:cdr'  should  read 
"chronological '. 

12.  On  page  30873,  in  the  middle 
column,  immediately  above  the  heading 
"SYSTEM  NAME:  ■,  insert 
"S491.10DLA-K". 

13.  On  page  30874.  in  the  middle 
column,  under    RECORD  SOURCE 
CATEGORIES:",  in  the  seventh  line, 
'  bccharacteristics"  should  read 
"characteristics". 

14.  On  the  same  page,  in  the  third 
column,  under  "CATEGORIES  OF 
RECORDS  IN  THE  SYSTEM:",  in  the 


eighth  line,  "vevocations" 
"revocations". 

BILLING  CODE  1 506-0 1-U 


should  read 


DEPARTMENT  OF  ENERGY 

Office  of  ttie  Secretary 

National  Petroleum  Council;  Marine 
Task  Group  of  ttie  Committee  on  the 
Strategic  Petroleum  Reserve;  Meeting 

Notice  is  hereby  given  that  the  Marine 
Task  Group  of  the  Committee  on  the 
Strategic  Petroleum  Reserve  will  meet  in 
September  1984.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Committee  on  the 
Strategic  Petroleum  reserve  will  address 
various  aspects  of  the  Strategic 
Petroleum  Reserve  and  the  long-term 
availability  and  movement  patterns  of 
tankers  worldwide.  Its  analysis  and 
findings  will  be  based  on  information 
and  data  to  be  gathered  by  the  various 
task  groups. 

The  Marine  Task  Group  will  hold  its 
fifth  meeting  on  Tuesday,  September  11, 
1984.  starting  at  9:00  a.m.,  in  Room  3013, 
Chevron  Corporation,  555  Market  Street, 
San  Francisco.  California. 

The  tentative  agenda  for  the  Marine 
Task  Group  nneeting  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  NPC  Strategic  Petroleum 
Reserve  draft  report. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Marine  Task  Group  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Marine  Task  Group  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Gerald  ].  Parker,  Office  of  Oil, 
Gas  and  Shale  Technology,  Fossil 
Energy,  301/353-3032,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  irinutes  of  the  meeting  will 
be  available  for  public  review  at  the     • 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  D.C..  between  the 


hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washisngton.  DC.  on  August  29. 
1984. 

William  A.  Vaughan, 

Assistant  Secretary,  Fosil  Energy. 

|FR  Doc.  84.-237S8  Filed  9-6-M:  8:«S  am| 
BILLING  CODE  S4S0-01-M 


National  Petroleum  Council, 
Coordinating  Subcommittee  of  the 
Committee  on  the  Strategic  Petroleum 
Reserve;  Meeting 

Notice  is  hereby  given  that  the 
Coordinating  Subcomnattee  of  the 
Committee  on  the  Strategic  Petroleum 
Reserve  will  meet  in  September  1984. 
The  National  Petroleum  Council  was 
established  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 
Committee  on  the  Strategic  Petroleum 
Reserve  will  address  various  aspects  of 
the  Strategic  Petroleum  Reserve  and  the 
long-term  availability  and  movement 
patterns  of  tankers  worldwide.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  Coordinating  Subcommittee  will 
hold  its  fifth  meeting  on  Monday, 
September  17, 1984,  starting  at  9:00  a.m., 
in  the  Conference  Room  of  the  National 
Petroleum  Council,  1625  K  Street,  NW„ 
Washington,  D.C. 

The  tentative  agenda  for  the 
Coordinating  Subcommittee  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  of  writing  assignments. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Coordinating 
Subcommittee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Coordinating  Subcommittee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Gerald  J. 
Parker,  Office  of  Oil,  Gas  and  Shale 
Technology.  Fossil  Energy.  301/353- 
3032,  prior  to  the  meeting  and 
reasonable  provision  will  be  made  for 
their  appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
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Room.  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  D.C..  between  the 
hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Firday,  except  Federal  holidays. 

Issued  at  Wdshington.  DC,  on  August  29 
1984. 

William  A.  V'aughan, 

Assistant  Secretary.  Fossil  Energy. 
|FR  Doc  84-23780  Filed  9-«-84.  8:45  am) 
BILLING  CODE  64SO-01-M 


National  Petroleum  Council, 
Coordinating  Sutxiommittee  of  the 
Committee  on  the  Strategic  Petroleum 
Reserve;  Meeting 

Notice  is  hereby  given  that  the 
Coordinating  Subcommittee  of  the 
Committee  on  the  Strategic  Petroleum 
Reserve  will  meet  in  October  1984,  The 
National  Petroleum  Council  was 
established  to  provide  advice, 
information,  and  recom.-nendations  to 
the  Secretary  of  Energy  on  matters 
relatmg  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 
Committee  on  the  Strategic  Petroleum 
Reserve  will  address  various  aspects  of 
the  Strategic  Petroleum  Reserve  and  the 
long-term  availability  and  movement 
patterns  of  tankers  worldwide.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups 

The  Coordinating  Subcommittee  will 
hold  its  sixth  meeting  on  Thursday, 
October  11, 1984,  starting  at  9  1)0  a.m.,  in 
Suite  Two  of  Suite  66  of  the  Pier  66 
Hotel  and  Marina,  2301  SE.  Seventeenth 
Street.  Fort  Lauderdale.  Florida. 

The  tentative  agenda  for  the 
Coordinating  Subcommittee  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman, 

2.  Review  of  writing  assignments. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Coordinating 
Subcommittee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Coordinating  Subcommittee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Gerald  ], 
Parker.  Office  of  Oil,  Gas  and  Shale 
Technology.  Fossil  Energy.  301/353- 
3032.  prior  to  the  meeting  and 
reasonable  provision  will  be  made  for 
their  appearance  on  the  agenda. 


Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  information  Public  Readmg 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  independence  Avenue, 
SW.,  Washington.  DC,  between  the 
hours  of  8:00  a.m.  and  4:00  p,m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  D  C,  on  August  29, 
1984, 

William  A.  Vaughan. 

Assistant  Secretar}\  Fossil  Energy 

|FR  Doc  »4-23-m  Filed  &-6-«4;  8:45  sm| 
BILUNG  CODE  M5(M)1-M 


Federal  Energy  Regulatory 
Commission 

( Docket  No.  RP84-1 19-000] 

Algonquin  Gas  Transmission  Co.;  Rate 
Schedule  F-1:  Increase  in  Maximum 
Annual  Quantity 

August  31. 1984. 

lake  notice  that  Algonquin  Gas 
Transmission  Company  ("Alognquin 
Gas")  on  August  24,  1984  tendered  for 
filing  Second  Revised  Sheet  No,  306  to 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1. 

Algonquin  Gas  states  that  Second 
Revised  Sheet  No.  306  increases  the 
Maximum  Annual  Quantity  for  Rate 
Schedule  F-1  from  the  long-established 
270  day  use  of  the  contract  demand  to 
275  days.  The  presently  effective 
provision  of  280  days  represents  a  one- 
year  limited  term  increase  established 
on  an  experimental  basis  in  settlement 
of  the  rate  proceeding  at  Docket  No. 
RP83-44,  The  temporary  provision 
expires  on  August  31, 1984, 

Algonquin  Gas  proposes  the  effective 
date  of  Second  Revised  Sheet  No,  306  to 
be  September  1,  1984, 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  .\E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385,214),  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
10,  1984.  Protests  will  be  considered  by 
the  Commission  in  determ.ining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestanis  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 

Acting  Secretary 

(KB  Doc  84-23791  Filed  »-e-84:  8:45  imj 
BILLING  CODE  (717-01-M 

[Docket  No.  CP84-660-000] 

Arkansas  Louisiana  Gas  Co.;  Re<}uest 
Under  Blanket  Authorization 

August  31,  1984. 

Take  notice  that  on  August  23.  1984, 
Arkansas  Louisiana  Gas  Company 
(Arkla),  P.O.  Box  21734,  Shreveport. 
Louisiana  71151,  filed  in  Docket  No, 
CP84-660-000  a  request  pursuant  to 
§  157,205  of  the  Regulations  under  the 
Natural  Gas  Act  fl8  CFR  157.205)  that 
.^rkla  proposes  to  transport  natural  gas 
on  behalf  of  International  Paper 
Company  (IPC)  under  the  authorization 
issued  in  Docket  Nos.  CP82-384-000  and 
CP82-384-001  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Arkla  proposes  to 
transport  up  to  9.120  Mcf  of  gas  per  day 
for  use  in  IPC's  industrial  plant  in 
Camden,  Arkansas,  until  the  earlier  of 
the  followmg  dates  occurs:  (1)  One  year 
from  the  date  of  commencement  of 
transportation^ervice:  (2)  June  19.  1985; 
or  (3)  the  date  that  Arkla  receives  and 
accepts  certificate  authorization  for  the 
long-term  transportation  of  gas  for  IPC 
as  requested  in  Docket  No,  CP84-580- 
000,  It  is  stated  that  the  gas  to  be 
transported  would  be  purchased  from 
Vesta  Energy  Company  fVesta)  and 
would  be  used  for  the  production  of 
paper  products  and  plant  protection.  It 
is  indicated  that  Arkla  would  receive 
the  gas  at  existing  interconnections  with 
Vesta  in  Johnson.  Franklin  and  Pope 
Counties.  Arkansas,  and  I'ittsburg 
County.  Oklahoma. 

Arkla  states  that  it  would  charge  the 
currently  applicable  transportation  rate 
in  accordance  with  its  ECOSHARE 
Transportation  Rate  Schedule,  FERC 
Gas  Tariff.  First  Revised  Volume  .No,  2. 
Arkla  also  requests  flexible  authority 
to  add  and/or  delete  sources  of  gas  and/ 
or  receipt  or  delivery  points.  With 
respect  to  such  flexible  authority  Arkla 
states  that  it  would  undertake  within  30 
days  of  the  addition  or  deletion  of  any 
gas  suppliers  and/or  receipt  or  delivery 
points,  to  file  with  the  Commission  the 
following  information: 

(1)  A  copy  of  the  gas  purchase 
contract  between  the  sp'ier  and  the  end- 
user 


\ 
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(2)  A  sfafement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to  and  released  by  a  pipeline  or 
distributor  and  if  so,  identification  of  the 
parties,  and  specification  of  the  current 
contract  price; 

(3)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  (.\GPA)  pricing 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category: 

(4)  A  statement  as  to  whether  the  gas 
is  committed  or  dedica'ed  within  the 
meaning  of  NGPA  Section  2(18): 

(5)  If  the  new  source  of  supply 
involves  release  gas  which  is  committed 
or  dedicated  as  defined  in  No.  4, 
reference  the  suppliers'  Natural  Gas  Act 
Section  7(b)  abandonment  authorization 
is  required,  explain: 

(6)  Location  of  the  receipt/delivery 
points  being  added  or  deleted: 

(7)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 
Arkia  submits  that  any  changes  made 
pursuant  to  such  flexible  authority 
would  be  on  behalf  of  the  same  end-user 
at  the  same  end-use  location  and  would 
remain  within  the  daily  and  annual 
volumes  levels  proposed  herein. 

Any  person  or  the  Commission's  staff 
mjy.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
lime  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  84-23792  F.lsd  9-6-fl4  8  45  am| 
BILLING  CODE  6717-01-II 


IDocket  No.  RP84-118-OO0I 

Arkansas  Louisiana  Gas  Co.,  a  Division 
of  ArkIa,  Inc.;  Filing  of  Rate  Scfiedule 

August  31,  1984. 

Take  notice  that  on  August  23,  1984, 
Arkansas  Louisiana  Gas  Company,  a 
division  of  Arkla,  Inc.  (Arkla)  tendered 
for  refiling  its  Rate  Schedule  No, 
ECOSHARE-AIC,  Arkla  states  that  this 
refiling  is  in  response  to  the  Director 
letter  of  July  30,  1984.  which  rejected  a 


prior  version  of  this  rate  schedule  filed 
on  July  6, 1984,  This  refiled  rate  schedule 
includes  the  added  incentive  charge 
permitted  under  §  157.209(0  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations. 

This  filing  includes:  Original  Sheet 
Nos,  223  and  224  to  be  a  part  of  Arkla's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  2:  a  statement  of  reasons  for  the  rate 
schedule;  a  statement  showing 
estimated  revenues;  and  a  statement 
showing  the  basis  of  the  rate  or  charge. 

Arkla  proposes  that  the  effective  date 
be  the  date  of  the  filing,  or  if  this  is  not 
possible,  then  30  days  thereafter.  Arkla 
requests  any  waivers  necessary  to  put 
this  filing  into  effect  as  soon  as  possible. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
10, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

|FR  Doc  84-23r«3  nied  9-6-S4,  845  am) 
BILLING  CODE  e717-01-*l 


[Docket  No.  EC84-1 5-000;  Docket  No. 
LR84-525-000) 

Boston  Edison  Co.  et  al.;  Order 
Authorizing  Sale  of  Facilities  and 
Terminating  Docket,  Accepting  for 
Filing  and  Suspending  Notice  of 
Cancellation  and  Related  Termination 
Payments.  Granting  Waiver  of  Notice, 
Granting  Interventions,  and 
Establishing  Hearing  Procedures 

Issued  August  31,  1984. 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman;  Georgiana 
Sheldon,  A.  G.  Sousa,  Oliver  G.  Richard 
III  and  Charles  G.  Stalon. 

On  April  9. 1984,  in  Docket  No.  EC84- 
15-000.  Boston  Edison  Company  (Boston 
Edison),  together  with  Public  Service 
Company  of  New  Hampshire,  United 
Illuminating  Company,  and  New 
England  Power  Company  (Joint 
Applicants)  filed  an  application, 
pursuant  to  section  203  of  the  Federal 
Power  Act.  seeking  authorization  for  the 


Joint  Applicants  to  sell  to  Boston  Edison 
certain  switchyard  facilities  associated 
with  the  cancelled  Pilgrim  Nuclear  Unit 
No,  2  project.  These  facilities  were 
originally  sold  by  Boston  Edison  to  the 
various  sponsors  of  Pilgrim  Unit  No,  2  ' 
in  1975,  and  are  now  being  reconveyed 
to  Boston  Edison  because  the 
switchyard  facilities  a.'-e  of  no 
continuing  use  to  the  sponsors  of  Pilgrim 
No.  2,  given  the  November  1, 1982 
cancellation  of  that  unit.  The 
reconveyance  of  the  switchyard 
facilities  is  part  of  an  overall  agreement 
among  the  unit  sponsors  to  reconvey  all 
land  and  common  facilities  ^associated 
with  Pilgrim  No.  2  to  Boston  Edison, 
Under  the  agreement,  Boston  Edison  is 
to  pay  each  sponsor  its  respective  share 
of  the  depreciated  cost  of  the 
switchyard  facilities  plus  50  percent  of 
the  local  property  taxes  and  carrying 
charges  related  to  the  facilities,  plus 
interest  at  the  weighted  average  interest 
rate  of  90-day  Treasury  Bills  from 
November  1,  1982,  until  the  closing  date 
of  the  sale. ^  The  filing  parties  request 
that  the  facility  sale  and  purchase  be 
made  effective  as  of  November  1, 1982. 
This  effective  date  has  been  requested 
in  order  to  provide  for  project 
determination  on  an  internally 
consistent  basis,  the  parties  having 
agreed  that  all  elements  of  the 
agreement  for  reconveyance  will  be 
made  effective  as  of  that  date. 

On  July  2, 1984,  in  Docket  No.  ER84- 
525-000,  Boston  Edison  tendered  for 


'In  addition  to  the  |oint  Applicants,  there  were 
ten  other  owner/sponsors  of  Pilgrim  No.  2: 
Massachusetts  Municipal  Wholesale  Electric 
Company:  Town  of  Hudson,  Massachusetts:  City  of 
Burlington,  Vennont;  Fitchburg  Cas  and  Electric 
Light  Company:  Taunton  Municip.il  Lighting  Plant: 
Vermont  Electric  Generation  and  Transriussion 
Cooperative,  Inc.  (formerly  Vermont  Electric 
Cooperative.  Inc.):  Montaup  Electric  Company; 
Commonwealth  Electric  Company  (formerly  New 
Bedford  Gas  and  Edison  Light  Company);  Central 
Maine  Power  Company:  and  Central  Vtrmont 
Public  Service  Company.  These  other  sponsors  are 
not  parties  to  the  application  in  this  docket,  either 
because  they  are  exempt  from  Commission 
jurisdiction  or  because  the  value  of  the  switchyard 
facilities  attributable  to  them  is  less  than  S50.000. 
the  threshold  amount  for  an  application  to  sell 
facilities  under  section  203. 

'Common  facilities  are  defined  in  ihe  Pilgrim  I'nil 
No.  2  Agreement  as  those  facilities  owned  by 
Boston  Edison  and  constructed  in  connection  wiih 
Pilgrim  Unit  No,  1  which  will  also  serve  Pilgrim  No. 
2.  Besides  the  switchyard  facilities,  the  common 
facilities  include  facilities  such  as  the  seawall  and 
related  waterfront  constrjction.  Ihe  station  water 
supply  and  fire  protection  systems,  waste 
processing  systems  and  offices  However,  under 
sections  201(b)  and  203  of  the  Federal  Power  .Act, 
only  that  portion  of  the  transaction  relating  to  the 
transmission  facilities  is  suhiecl  to  the 
Commission's  jurisdiction. 

'The  reconveyance  payment  for  switchyard 
facilities,  exclusive  of  interest,  totals  $748,752  for 
of  Ihe  owner/sponsors,  and  $327,650  for  the  Joint 
Applicants  in  this  case. 


II 
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filing  a  notice  of  canaellation 
terminafing  its  transmission  agreement 
among  the  sponsors  of  the  Pilgrim  .No.  2 
project.*  The  agreement  provided  for  the 
■>   sharing  of  costs  associated  with  certain 
i    Boston  Edison-owned  transmi.ssion 
',   facihties  constructed  for  the  Pilgrim  No. 
!  2  project.*  Under  the  agreement,  each  of 

the  sponsors  was  responsible  for  a 
(  proportion  of  the  transmission  facility 
:  costs  equal  to  its  ownership  share  of 
Pilgrim  No.  2.  With  the  cancellation  of 
the  unit,  the  need  for  the  associated 
transmission  agreement  no  longer  exists. 
'  Boston  Edison  states  that,  in 
consideration  for  its  investment  in  the 
Pilgrim  .No.  2  transmission  facilities,  the 
sponsors  are  to  mai^e  proportionate 
lump-sum  termination  payments  to 
Boston  Edison,  totalling  82,939,735, 
which  represents  the  unamortized  cost 
of  the  non-energized  portion  of  the 
Pilgrim  No.  2  transmission  facilities  as  of 
November  1, 1982.  Since  the  termination 
payment  related  to  the  cancellation  is 
contained  in  the  Agreement  for 
Reconveyance  submitted  in  Docket  No. 
F,C84-1 5-000,  Boston  Edison  has 
incorporated  the  relevant  portions  of 
that  agreement  by  reference  into  its 
submittal  in  Docket  No.  ER84-525-000. 
Boston  Edison  has  also  requested  an 
effective  date  of  November  1, 1982,  in 
Docket  No.  ER84-525-000,  coincident 
With  the  effective  date  requested  in 
Docket  No.  EC84-15-O00. 

Notice  of  the  application  in  Docket 
No.  EC84-15-O00  was  published  in  the 
Federal  Register  with  comments  due  on 
or  before  May  1.  1984.  On  June  20.  1984, 
the  Attorney  General  of  the 
Commonwealth  of  Massachusetts 
(Attorney  General)  moved  to  intervene 
out  of  time,  asserting  that  that  office  had 
only  recently  determined  that 
intervention  was  possible  in  terms  of  its 
available  resources.  The  Attorney 
General  questions  the  reasonableness  of 
the  proposed  termination  payments  for 
the  Pilgrim  No.  2  transmission  facilities, 
in  light  of  regulatory  proceedings  in 
which  the  prudence  of  Pilgrim  No.  2 
costs  has  been  at  issue. ^  On  June  25, 


*  The  rate  schedule  designation  for  Docket  No. 
F.R84-525-000  is:  Boston  Edison  Company. 
Siippl(?nent  No.  9  to  RHie  Schedule  FPC  No.  105 
(Cancels  Rale  Schedule  FPC  No.  105.  as 
supplemented) 

'  The  trdnsmission  facilities  subject  to  the 
Iransniission  ajjreeinent  include:  One  345  kV  circuit, 
the  right  of  way  allocable  to  such  circuit,  terminal 
facililifs  at  the  Holbrook  Station,  and  one-half  of 
the  investment  in  supportmg  structures  for  the  345 
kV  circuit. 

'  The  Allorney  General  notes  that  the 
Massachusells  Department  of  Public  Utilities  hat 
disallowed  certain  Pilgrim  No  2  costs  based  on 
imprudence  in  ftw/,Vi  Edison  Company  (D.P.U.  906 
(19821)  and  that  the  issue  of  imprudence  is  currently 
hi'fore  tt-is  Commission  in  New  England  Power 


1984,  the  Massachusetts  Department  of 
Public  Utilities  (MDPU)  moved  to 
intervene  out  of  time  in  the  same  docket, 
claiming  that  it  had  only  recently 
become  aware  of  the  proceeding.  The 
MDPU  also  alleges  that  the  proposed 
purchase  price  for  the  switchyard 
facilities  improperly  includes  costs 
whi':h  the  MDPU  nas  found  to  have 
been  imprudently  mrurred.  Boston 
Edifon  filed  separate  answers  to  the 
pleadings  of  the  Attorney  General  and 
the  MDPU,  opposing  their  late 
interventions  and  denymg  their 
allegations. 

Notice  of  the  cancellation  notice  filed 
in  Docket  No.  ER84-523-000  was 
published  in  the  Federal  Register,  with 
comments  due  on  or  before  July  26,  1984. 
No  additional  pleadings  have  been  filed 
in  that  docket. 

Discussion 

Initially,  pursuant  to  Rule  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  §  385.214),  we  shall 
grant  the  untimely  interventions  of  the 
Attorney  General' and  the  MDPU. 
Although  we  agree  with  Boston  Edison 
that  neither  the  Attorney  General  nor 
the  MDPU  has  presented  a  particularly 
compelling  reason  for  its  late  filing,  we 
find  that  good  cause  exists  to  grant  them 
intervenor  status,  given  the  interests  of 
the  constituencies  which  they  represent, 
as  well  as  the  very  early  stages  of  these 
proceedir^gs  and  our  belief  that  no 
undue  prejudice  or  delay  should  result. 

While  no  interventions  have  been 
received  in  Docket  No.  ER84-525-OO0. 
we  note  that  the  Attorney  General's 
intervention  in  Docket  No.  EC84-1 5-000 
deals  exclusively  with  the  propriety  of 
the  proposed  termination  payments  for 
the  cancelled  transmission  agreement, 
rather  than  the  sale  of  the  switchyard 
facilities.  Since  both  dockets  appear  to 
be  inextricably  interrelated  and  in  view 
of  the  fact  that  portions  of  the  filing  in 
Docket  No.  EC84-15-000  have  been 
incorporated  by  reference  in  Docket  No. 
ER84-525-000,  we  shall  consider  the 
Attorney  General's  pleading  to  request 
intervention  in  both  dockets  and  we 
shall  grant  intervenor  status  in  each.' 

The  MDPU  objects  to  the 
reconveyance  of  the  switchyard 
facilities  on  the  basis  that  the  purchase 
price  includes  costs  which  it  found  to 
have  been  imprudently  incurred,  i  e.. 
costs  incurred  after  June  30.  1980  after 
which  further  investment  in  the  Pilgrim 
No.  2  project  was  deemed  imprudent  by 


the  MDPU.  However,  our  examination 
reveals  that  the  purchase  price  is  not 
based  upon  any  construction  costs  or 
expenses  incurred  after  June  30,  1980; 
rather,  the  basis  for  reconveyance  is  the 
same  as  that  used  for  the  original  sale, 
the  net  book  cost  plus  carrying  charges 
and  property  taxes  '  to  the  date  of 
conveyance.  Therefore,  the  MDPU  has 
not  raised  a  valid  objection  to  the 
proposed  purchase  price  of  the 
switchyard  facilities. 

Furthermore,  the  facilities  in  question 
were  built  prior  to  1975  as  part  of  the 
original  Pilgrim  site  which  is  owned  by 
Boston  Edison.  The  sponsor  utilities 
have  no  need  for  these  facilities  now 
that  Pilgrim  No.  2  has  been  cancelled. 
Thus,  the  application  merely  returns  the 
facilities  to  the  original  owner  and  sole 
operator  of  the  remaining  facilities  at 
the  Pilgrim  site.  In  addition,  we  find  that 
the  proposed  accounting  treatment  for 
the  reconveyance  of  the  switchyard 
facilities  conforms  with  the 
Commission's  Uniform  System  of 
Accounts.  In  light  of  these 
considerations,  we  find  that  the 
proposed  sale  is  consistent  with  the 
public  interest  and  we  shall  approve  the 
application  pursuant  to  section  203  of 
the  Federal  Power  Act. 

With  respect  to  Docket  .No.  ER84-52S- 
000.  we  note  that  the  Attorney  General's 
particular  concerns  with  the 
transmission  termination  payments  are 
unclear  from  his  pleading  However. 
insofar  as  he  references  the  MDPU 
decision  discussed  above,  it  appears 
likely  that  he  is  contending  that  the 
termination  payments  are  unreasonable 
to  the  extent  that  they  reflect  any 
investments  related  to  Pilgrim  No.  2 
after  June  30, 1980.  Inasmuch  as  the 
transmission  facilities  were  built  by 
Boston  Edison  for  the  benefit  and  use  of 
the  project  sponsors,  a  ter.mination 
payment  equal  to  Boston  Edison's 
unamortized  investment  appears  to  be 
reasonable  as  a  general  matter,  and  no 
party  has  disputed  the  general  basis  for 
determining  the  termination  payment 
here.  Nonetheless,  we  are  unable  to 
determine  whether  the  proposed 
termination  payments  (effective  as  of 
November  1,  1982)  reflect  any  costs 
incurred  after  June  30,  1980,  as  objected 
to  by  the  Attorney  General,  We  shall 
therefore  set  this  matter  for  hearing  to 
determine,  among  other  things,  whether 
the  termination  payments  include  or 


Conipany^  Docket  Nos  ERB2-703-OO0  et  ul  (Initial 
Decision  issued  May  5.  1964.  27  FERC  \  83.037). 

'  We  shall  also  construe  the  MDPU  s  pleading  to 
be  a  request  for  intervention  in  both  dockets  in  the 
interest  of  avoiding  another  round  of  pleadings 
requesting  and  obiecting  to  later  interventions 


'The  original  transfer  b>  Boston  Edison  lo  the 
sponsor  utilities  was  authorized  bv  the  Commissicm 
by  order  mued  on  July  18.  IS^S.  in  Docket  .So  E- 
9340  We  note  that,  by  «greemeni  among  ihe  parlies, 
Boston  Edison  will  reimburse  the  sponsor  utilities 
for  on  I  >  one-half  of  the  a  ipliratile  property  tsxes 
and  carrying  charges 
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reflect  investments  incurred  after  June 
30, 1980;  whether  such  investments  were 
prudently  incurred,  the  extent  to  which 
prudence  or  imprudence  is  to  be  applied 
to  all  joint  participants;  and  whether  the 
termination  proposal  is  reasonable. 

Our  preliminary  review  of  Boston 
Edison's  submittal  and  the  pleadings  in 
Docket  No.  ER84-525-000  indicates  that 
the  proposed  termination  charge  has  not 
been  shown  to  be  just  and  reasonable 
and  may  be  unjust,  unreasonable, 
unduly  discriminatory  or  preferential,  or 
otherwise  unlav/ful.  Accordingly,  we 
shall  accept  Boston  Edison's  notice  of 
cancellation  and  associated  termination 
charge  for  filing  and  suspend  them  as 
ordered  below. 

In  West  Texas  Utilities  Company. 
Docket  No.  ER82-23-flOO.  18  FERC'^ 
61.189  (1982).  we  noted  that  rate  filings 
would  ordinarily  be  suspended  for  a 
nominal  period  where  preliminary 
review  indicates  that  the  proposed 
charges  may  be  unjust  and 
unreasonable  but  may  not  generate 
substantially  excessive  revenues,  as 
defined  in  West  Texas.  Our  examination 
of  Boston  Edison's  proposed  termination 
charge  indicates  that  it  may  not  yield 
substantially  excessive  revenues. 
Further,  although  generally  the 
Commission  has  suspended  notices  of 
cancellation  for  the  full  five  months 
allowed  by  statute  in  order  to  provide 
for  the  continuation  of  service,  no 
service  has  ever  been  provided  under 
Boston  Edison's  transmission  agreement 
and  none  is  required.  Consequently, 
suspension  will  serve  the  singular 
purpose  of  establishing  refund 
protection  concerning  the  termination 
payments.  We  shall,  therefore,  waive 
the  notice  requirements  and  suspend  the 
notice  of  cancellation  and  associated 
termination  charge  for  a  nominal  period, 
to  become  effective  on  November  2, 
1982,  subject  to  refund. 

The  Commission  orders 

(A)  The  interventions  of  the  Attorney 
General  and  the  MDPU  in  Docket  .\os. 
EC84-15-000  and  ER84-525-000  are 
hereby  granted,  subject  to  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(B)  The  application  for  authorization 
to  sell  certain  switchyard  facilities  filed 
in  Docket  No.  EC84-i5-000  is  hereby 
approved  upon  the  terms  and  conditions 
set  forth  in  the  application  and  subject 
to  the  provisions  of  the  Commission's 
Uniform  System  of  Accounts. 

(C)  The  foregoing  authorization  is 
without  prejudice  to  the  authority  of  the 
Commission  or  any  other  regulatory 
body  with  respect  to  rates,  service, 
accounts,  valuation,  estim.ates,  or 
determinations  of  cost  or  any  other 
matter  whatsoever  now  pending  or 


which  may  come  before  the 
Commission. 

(D)  Docket  No.  EC84-15-000  is  hereby 
terminated. 

(E)  Boston  Edison's  notice  of 
cancellation  and  associated  termination 
charges  in  Docket  No.  ER84-525-000  are 
hereby  accepted  for  filing  and  waiver  of 
the  notice  requirements  is  hereby 
granted.  The  submittal  is  suspended  for 
a  nominal  period,  to  become  effective, 
subject  to  refund,  on  November  2, 1982. 

(F)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of  the 
transmission  agreement  cancellation 
and  the  termination  charge. 

(G)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426.  The 
presiding  judge  is  authorized  to- 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(H)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register.  1 

By  the  Commiseion. 
Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc   84-:37<M  Filfd  3-6-S4;  845  aiDJ 
BILUNG  CODE  6717-01-U 


(Docket  No.  TA85-1-32-000  and  TA85-1- 
32-001] 

Colorado  Interstate  Gas  Co.;  Proposed 
Change  in  Rates  Under  Purchased  Gas 
Adjustment  Clause  Provisions 

August  31.  1984. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG),  on  August  15, 1984, 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  to  be  effective  October  1, 1984. 
The  decreased  jurisdictional  cost  to  CIG 
of  purchased  gas  proposed  by  the  filing 
amounts  to  approximately  $19.8  million 
below  the  rates  which  were  effective  on 


January  1.  1984,  in  Docket  No.  TA,84-1- 
32-003.  Due  to  the  absence  of  any 
projected  maxim.um  surcharge 
absorption  capability  on  CIG's  system, 
no  reduction  in  CIG's  Estimated  Actual 
Cost  of  Purchased  Gas  for  incremental 
pricing  purposes  is  reflected  in  the  filing. 

Copies  of  this  filing  have  been  served 
upon  the  Company's  jurisdictional 
customers  and  other  interested  persons, 
including  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
10, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell, 
Acling  Secretary. 

|FR  Doc  84-2379.S  Filed  9-6-84:  8:4S  am| 
BtLLING  CODE  6717-01-M 


[Docket  No.  RP84-117-000] 
Southwest  Gas  Corp.;  Filing 

August  30,  1984. 

Take  notice  that  on  August  20.  1984. 
Southwest  Gas  Corporation  (Southwest) 
filed  a  letter  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
requesting  Commission  authorization  to 
continue  its  current  purchased  gas  cost 
adjustment  (PGA)  applicable  to  northern 
Nevada  schedules  for  one  additional 
month  and  to  file  and  place  into  effect 
its  next  PG.A  adjustment  concurrently 
with  Northwest  Pipeline  Corporation's 
(Northwest)  PGA  filing.  An  effective 
date  of  November  1,  1984  is  requested. 
Northwest  is  the  sole  pipeline  supplier 
to  Southwest's  northern  Nevada  service 
area. 

Southwest  states  that  it  has  discussed 
this  with  its  FERC  jurisdictional 
customers  and  they  support  Southwest's 
requests. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fili.ig  should  file  ^  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Strcel,  N.E.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
5. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  tai<en,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

|FR  Doc   84-23796  Filed  »-6-84:  8 :«  am| 
BILLING  CODE  6717-01-M 


{Docket  No.  RP84-120-000] 

West  Texas  Gas,  Inc.;  Motion  for 
Extension  of  Time  and  Waiver  of 
Nctice  Requirements 

August  31, 1984. 

Take  notice  that  on  August  24, 1984, 
West  Texas  Gas,  Inc.  (WTG)  filed  a 
Motion  For  Extension  Of  Time  And 
Waiver  Of  Notice  Requirements.  WTG 
requests  a  45-day  extension  of  time  until 
October  1,  1984  within  which  to  submit 
its  annual  purchased  gas  adjustment 
(PGA)  filing,  originally  due  August  15, 
1984.  WTG  also  requests  that  its  PGA 
filing  be  made  effective  on  less  than  30 
days  notice. 

WTG  states  that  for  the  past  several 
months  its  employees  have  had  to  focus 
all  their  efforts  in  transferring  the 
Dalhart  System  from  Peoples  Natural 
Gas  Company,  a  Division  of  InterNorth. 
Inc.,  to  WTG.  Because  of  this,  WTG  has 
nut  been  able  to  compile  the  necessary 
information  required  for  the  August  15th 
filing  date.  WTG  asserts  that  this  should 
not  be  a  recurring  problem,  thus 
permitting  timely  PGA  filings  in  the 
future. 

WTG  indicates  that  it  may  be 
necessary  to  increase  its  current  rates. 
However,  this  proposed  increase  is  not 
expected  to  be  greater  than  5%  of 
WTG's  current  rates.  An  effective  date 
of  October  1, 1984  is  requested.  WTG 
submits  that  this  will  not  harm  its  two 
jurisdictional  customers.  Southern 
Union  Gas  Company  and  Felt  Water 
Development  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
10, 1984.  Protests  will  be  considered  by 


the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc   84-2379:  Fi.ed  »-6-84r  B:4S  am) 
BILLING  CODC  6717-01-M 


(Docket  No.  CP80-437-O05] 

Colorado  Interstate  Gas  Co.;  Petition 
To  Amend 

September  4, 1984. 

Take  notice  that  on  August  13,  1984. 
Colorado  Interstate  Gas  Company 
(Petitioner),  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP80-^37-005  a  petition  to  amend 
the  order  issued  March  4,  1981,  in 
Docket  No.  CP80-437  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
permit  Petitioner  to  transport  released 
gas  for  Sinclair  Oil  Corporation 
(Sinclair),  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  in  Docket  No. 
CP80-^37  it  is  authorized  to  transport  35 
percent  of  the  average  daily  production 
of  certain  gas  supplies  in  Carbon 
County.  Wyoming,  which  were  reserved 
by  Sinclair.  Petitioner  proposes  to 
transport  gas  released  by  Petitioner,  for 
the  same  wells,  for  Sinclair.  Petitioner 
further  proposes  to  transport  gas  it  has 
released  to  Sinclair  for  five  wells  from 
which  it  was  not  authorized  to  transport. 
It  IS  said  that  the  released  gas  would  be 
used  by  Sinclair  in  its  Sinclair, 
Wyoming,  refinery. 

Petitioner  also  seeks  to  revise  the 
quality  specifications  of  the  gas  and  to 
revise  the  transportation  charge  to  35.88 
cents  per  Mcf.  which  is  said  to  be  based 
on  Petitioner's  rate  settlement  in  Docket 
No.  RP82-54 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
September  25,  1984.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  365.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10),  Ail  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  0.  Cashell, 
Acting  Secretary 

|FR  Doc  84-23—3  Filed  »-b-64  »Ai  ami 
BILLING  CODE  •717-«1-M 


[Docket  No.  CP84- 193-001] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Autt>orization 

September  4,  1984. 

Take  notice  that  on  August  10.  1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  SE.,  Charleston, 
West  Virginia  25314  filed  in  Docket  No, 
CP84-193-001  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Columbia  proposes  to  transport  natural 
gas  on  behalf  of  Empire  Detroit  Steel, 
Division  of  Cyclops  Corporation 
[Empire),  under  authorization  issued  in 
Docket  No.  CP83-76-OO0  pursuant  to 
section  7  of  the  .Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  proposes  to 
transport  up  to  7,5  billion  Btu  of  natural 
gas  per  day  for  Empire  until  June  30. 
1985.  It  is  st^ed  that  the  gas  to  be 
transported  would  be  purchased  from 
Ohio  Gas  Marketing  (OGM)  and  would 
be  used  for  boiler  fuel  and  space  heating 
in  Empire's  Mansfield,  Ohio,  plant. 

It  is  indicated  that  Columbia  has 
released  certain  gas  supplies  of  OGM 
and  that  these  supplies  are  subject  to 
the  ceiling  provisions  of  sections  102, 
103,  107.  and  108  of  the  .Natural  Gas 
Policy  Act  of  1978.  It  is  fu.'ther  indicated 
that  Empire  has  made  arrangements  to 
purchase  this  released  gas  from  OGM, 
Columbia  states  that  it  would  receive 
the  gas  from  OG.M  and  redeliver  the  gas 
to  Columbia  Gas  of  Ohio,  Inc.  (COH), 
the  distributor  serving  Empire  in 
Mansfield,  Ohio.  Further.  Columbia 
states  that  depending  upon  whether  its 
gathering  facilities  are  involved,  it 
would  charge  either  (1)  its  average 
system.-wide  storage  and  transmission 
charge,  currently  40,11  cents  per  dt 
equivalent,  exclusive  of  company-use 
and  unaccounted-for  gas,  or  (2)  its 
average  system-wide  storage, 
transmission,  and  gathering  charge, 
currently  44  93  cents  per  dt  equivalent, 
exclusive  of  company-use  and 


35410  Federal  Register  /  Vol.  49,  No.  175  /  Friday.  September  7.  1984  /  Notices 


unaccounted-for  gas.  CoJumbia  states 
that  it  would  retain  2.85  percent  of  the 
total  quantity  of  gas  delivered  into  its 
system  for  company-use  and 
unaccounted-for  gas. 

The  proposed  service  is  a 
continuation  of  the  authorization 
obtained  previously  in  Docket  No.  CP84- 
193-000  which  authorization  will 
terminate  September  22, 1984. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Reguldtions  under  the  .Natural 
Gas  Act  (18  CFR  157.205J  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Casheil. 
Acting  Secretary. 

|FR  Doc  M-23^4  Filed  9-6-84:  8.4S  am| 
BILLING  COOC  S717-41-M 


(Docket  No.  CP84-^36-0001 

Columbia  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co.; 
Request  Under  Blanltet  Authorization 

September  4,  1984. 

Take  notice  that  on  August  8.  1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314.  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
3805  West  Alaba.ma  Avenue.  Houston, 
Texas  77027.  filed  in  Docket  No.  CP84- 
636-000  a  request  pursuant  to  §  157.205 
of  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  15:'.205)  that  Columbia 
and  Columbia  Gulf  propose  to  transport 
natural  gas  on  behalf  of  Newport  Steel 
Corporation  (.Newport)  under  the 
authorization  issued  in  Docket  Nos. 
CP83-76-000  and  CPa3^96-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  and  Columbia  Gulf  propose 
to  transport  up  to  3  billion  Btu  of  natural 
gas  per  day  for  Newport  through  June  30. 
1985.  It  is  stated  that  the  gas  to  be 
transported  would  be  purchased  from 


The  Wiser  Oil  Company  (Wiser)  and 
would  be  used  as  process  gas  in 
•Newport's  plent  in  Wilder,  Kentucky.  It 
is  indicated  that  Columbia  would 
receive  the  gas  from  Wiser  at 
Columbia's  Greenbriar  Station,  near 
Manchester.  Kentucky,  and  redeliver  the 
gas  to  Columbia  Gulf  at  Columbia's 
Bybie  Measuring  Station,  also  in 
Kentucky.  It  is  further  indicated  that 
Columbia  Gulf  would  then  transport  the 
gas  to  Columbia's  Means  Measuring 
Station  and  redeliver  the  gas  to 
Columbia  for  transportation  and 
ultimate  redelivery  to  the  Union  Light, 
Heat  &  Power  Company,  the  distributor 
serving  Newport  Steel  near  Wilder, 
Kentucky.  It  is  asserted  that  the 
transportation  would  take  place  entirely 
in  Kentucky. 

For  its  part  of  the  transportation, 
Columbia  states  that  depending  upon 
whether  its  gathering  facilities  are 
involved,  it  would  charge  either  (1)  40.11 
cents  per  dt  equivalent  for  storage  and 
transmission,  exclusive  of  company-use 
and  unaccounted-for  gas,  or  (2)  44.93 
cents  per  dt  equivalent  for  storage, 
transmission  and  gathering,  exclusive  of 
company-use  and  unaccounted-for  gas. 
Columbia  states  further  that  it  would 
retain  2.85  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 

For  its  part  of  the  transportation, 
Columbia  Gulf  states  that  it  would 
charge  11.16  cents  per  dt  equivalent, 
excusive  of  company-use  and  ■ 
unaccounted-for  gas.  Columbia  Gulf 
states  further  that  it  would  retain  2.58 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385. 214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  ;.rofest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CashelL 
Acting  Secretary. 

|FR  Dot;  84-i(7-5  Hied  9-8-84;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  ES84-6S-0001 

Commonweattti  Edison  Co.; 
Application 

September  4.  1984. 

Take  notice  that  on  August  24,  1984, 
Commonwealth  Edison  Company  filed 
on  application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act.  to  issue  not  more 
than  S900  million  of  short-term 
promissory  notes  on  or  before  December 
31,  1986,  with  final  maturities  of  not  later 
than  December  31.  1987. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  w^ith  reference  to  the 
application  should  file  a  motion  to 
intervene  or  protest  on  or  before 
September  24,  1984.  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Casliell, 
Acting  Secretary. 
|FR  Doc.  84-23778  Filed  9-6-84:  8:45  am) 
BILLING  CODE  6717-01-M 


{Docket  No.  ES84-62-000] 

Kansas  Gas  &  Electric  Co.;  Application 

September  4, 1984. 

Take  notice  that  on  August  13.  1984. 
Kansas  Gas  and  Electric  Company 
(Applicant),  filed  on  application  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act,  seeking  an  Order  authorizing 
the  issuance  of  up  to  1,000,000  shares  of 
its  authorized  but  unissued  Common 
Stock,  without  par  value  pursuant  to  the 
Applicant's  Dividend  Reinvestment  and 
Stock  Purchase  Plan. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should,  on  or  before 
September  12.  1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  petitions  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection, 
Lois  D.  Casheil. 
Acting  Secretary. 

|FR  Doc.  84-23777  Filed  »-6-84:  8:45  am) 
BILLING  CODE  t717-01-M 
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[Docket  No.  QF84-449-0001 

McGrew  &  Associates;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 

Facility 

September  4,  1904. 

On  August  17, 1984.  McGrew  & 
Associates,  P.O.  Box  31359, 1914  North 
34th  Street,  Seattle,  Washington  98103 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  consititutes  a 
complete  filing. 

The  hydroelectric  facility  will  be 
located  near  North  Fork  Nooksack  River 
on  Glacier  Creek  in  Whatcom  County, 
Washington.  The  electric  power 
production  capacity  of  the  facility  will 
be  approximately  5.8  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifing 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC. 
20426,  in  accordance  with  rules  211  and 
214  or  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  m  determining  the 
appropriate  action  to  be  taken  will  not 
not  serve  to  make  protestunts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  only  to 
establish  eligibility  for  benefits  provided 
by  PURPA,  as  implemented  by  the 
Commission's  regulations,  18  CFR  Part 
292.  It  does  not  relieve  a  facility  of  any 
other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Lois  D.  Cashell. 
Acting  Secretary. 

|KR  Doc  8+-I3"e  Filfid  9-6-84  8:45  ain| 
BILLING  CODE  6717-01-M 


I  Docket  No.  QF84-443-000) 


OLS  Energy-Chino;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

September  4.  1984^ 

On  August  9,  1984  OLS  Energy-Chino 
(Applicant)  of  450  Sansome-Suite  210, 
San  Francisco.  California  94111. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  California 
Institue  for  Men  (CIM)  in  Chino. 
California.  The  primary  energy  source 
will  be  nBfural  gas.  The  facility  will 
consist  of  a  combustion  turbine 
generator  unit  rated  19.900  kilowatts, 
and  a  heat  recovery  steam  generator 
supplying  an  extraction  turbine 
generator  unit  rated  6.500  kilowatts.  The 
extracted  steam  will  be  used  to  supply 
the  CIM's  process  heating  load.  The 
facility  is  planned  for  mid-1986 
operation. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Actfng  Secretary. 

|FR  Doc  84-23-?9  Filed  9-6-64:  8:45  am| 
BILUNG  CODE  6717-01-W 

[Docket  No.  QF84-447-000] 

OLS  Energy-Camarillo;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

September  4,  1984. 

On  August  16.  1984  OLS  Energy- 
Camarillo  (Applicant)  of  450  Sansome- 
Suite  210,  San  Francisco.  California 
94111,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 


qualifying  cogeneration  facility  pursuant 
to  i  292.207  of  the  Commissions 
rf'gulations.  No  determination  has  been 
niade  that  the  submittal  constitutes  a 
complete  filing. 

The  lopping-r\cle  cogeneration 
facility  will  be  located  at  the  Camanllo 
State  Hospital  (CSH)  in  Camanllo, 
California.  The  pri.mary  energy  source 
will  be  natural  gas.  The  facility  will 
consist  of  a  combustion  turbine 
generator  unit  rated  20.oOO  kilowatts, 
and  a  heat  reco\ery  steam  generator 
supplying  an  extraction  turbine 
generator  unit  rated  6, "00  kilowatts  The 
extracted  steam  will  be  used  to  supply 
the  CSH's  process  heating  load.  The 
facility  is  planned  for  mid-1986 
operation. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Reguiatory  Commission,  825  North 
Capitol  Street  .NE.,  Washington.  D.C. 
20426.  in  accordance  vMth  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 
petitions  or  protects  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Comm.ission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
.Acting  Secretary. 


}f.  Dae   »*-:j-8f  Kiiir'  i-6-84   8  4.«  am| 
BILUNC  CODE  6717-01-M 


I  Docket  No.  QF84-448-000) 

Pacific  Lighting  Energy  Systems; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

Sepiember  4,  1964. 

On  August  17.  1984.  Pacific  Lighting 
Energy  Systems  (Apphcant).  6055  East 
Washington  Boulevard.  Su:te  830. 
Commerce.  Caiifornia  90040  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292,207 
of  the  Commissions  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  to  be  located  in  The 
Hamlet  of  Kings  Park.  Suffolk  County, 
New  York,  will  use  as  its  primary  energy 
source  biomass.  in  the  form  of 
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biomethane  obtained  from  a  landfill. 
The  electric  power  production  capacity 
of  the  facility  will  be  1.000  kilowatts. 
Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
A  cting  Secretary. 

iFR  Doc   84-23-91  Kiled  9-«-84:  a-45  am) 
BILLING  CODE  STIZ-OI-M 


[Docket  No.  QF84-450-C00i 

Pacific  Lighting  Energy  Systems; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

Sf  ptember  4.  1984. 

On  August  17,  1984,  Pacific  Lighting 
Energy  Systems  (Applicant),  6055  East 
Washington  Boulevard.  Suite  830, 
Commerce,  California  90040  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
dstermination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  f,ii..:iity  to  be  located  at  the 
landfill  that  is  a  portion  of  Rancho  Bolsa 
Nueva  Y  Moro  Cojo  in  Monterey 
County,  California,  will  use  as  its 
primary  energy  source  biomass.  in  the 
form  of  biomethane  obtained  from  the 
landfill.  The  electric  power  production 
capacity  of  the  facility  will  be  1.400 
kilowatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulator^'  Commission,  825  North 
Capitol  Street  Nf...  Washington.  DC. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 


applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  84-23782  Fled  9-6-84:  8:45  8l7l| 
BILLING  CODE  87r7-01-M 


I  Docket  No.  QF84-45 1-000] 

Pacific  Lighting  Energy  Systems; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

September  4.  1984. 

On  August  17. 1984.  Pacific  Lighting 
Energy  Systems.  (Applicant),  6055  East 
Washington  Boulevard,  Suite  830. 
Commerce,  California  90040  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  to  be  located  at  the 
landfill  on  5401  Lafayette  Street,  Santa 
Clara,  California,  will  use  as  its  primary 
energy  source  biomass.  in  the  form  of 
biomethane  obtained  from  the  landfill. 
The  electric  power  production  capacity 
of  the  facility  will  be  2,000  kilowatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

iFR  Doc  84-23783  Filed  9-6-84;  8:45  am) 
BILLING  CODE  e717-<)1-M 


[Docket  No.  QF84-453-000I 

Pacific  Lighting  Energy  Systems; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

September  4, 1984. 

On  August  17,  1984.  Pacific  Lighting 
Energy  Systems,  (Applicant),  6055  East 
Washington  Boulevard.  Suite  830, 
Commerce,  California  90040  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  to  be  located  at  the 
Landfill  on  Smoral  Road,  adjacent  to 
Cedarvale  Road,  in  Onondaga,  New 
York,  will  use  at  its  primary  energy 
source  biomass.  in  the  form  of 
biomethane  obtained  from  the  landfill. 
The  electric  power  production  capacity 
of  the  facility  will  be  1.700  kilowatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Fedeial  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc  84-237H4  FiW  9-6-84:  8  45  am] 
BILLING  CODE  C717-01-M 


(Docket  No.  ES84-64-0001 

Pennsylvania  Power  &  Light  Co.; 
Application 

September  4.  1984. 

Take  notice  that  on  August  22. 1984. 
Pennsylvania  Power  &  Light  Company 
(Applicant),  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Section  204  of  the  Federal 
Power  Act  seeking  authority  to  issue  up 
to  $400  million  of  short-term  unsecured 
promissory  notes  to  be  issued  from  time 
to  time,  prior  to  September  30, 1987,  with 
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a  final  maturity  one  year  from  date  of 
issuance. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
September  21, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  petitions  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretory. 

IFR  Doc  84-23785  Filed  9-6-64:  8i4S  iiin| 
BILUNG  COOC  6717-01-M 


[Docket  No.  GP83-28-000;  FERC  Nos, 
JD83-30 11 2  and  JD83-30 113] 

Sonat  Exploration  Co.,  et  al.;  Protest 
To  Negative  Well  Determinations 

Issued  September  4,  1984 

On  May  11, 1983,  Sonat  Exploration 
Company  (Sonat)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  protest  against  the 
negative  section  102(d)  Natural  Gas 
Pohcy  Act  (NGPA)"  determinations 
issued  by  the  Minerals  Management 
Services  (MMS)  for  the  Chevron  USA 
Inc.  OCS-G  3020  Well  Nos.  4  and  4D  m 
Mustang  Island  Block  758.  Sonat  states 
that  the  negative  determinations  by 
MMS  will  cause  Sonat  to  receive  the 
lesser  of  the  NGP.A  section  104  or  109 
price  for  production  attributable  to  the 
two  wells. 

Sonat  argues  that  MMS  relied  on  a 
well  log  of  a  well  owned  and  operated 
by  the  Atlantic  Richfield  Company 
(Arco)  in  making  its  determinations  on 
the  subject  wells.  Based  upon  the  well 
log  provided  by  Arco,  the  MMS  found 
that  the  reservoir  underlying  the  4  and 
4d  wells  had  been  penetrated  prior  to 
July  27.  1976.  If  an  OSC  reservoir  was 
penetrated  prior  to  July  27, 1976,  natural 
gas  produced  therefrom  does  not  qualify 
for  the  new  natural  gas  ceiling  price 
under  section  102(d).  Sonat  claims  that  it 
has  not  been  afforded  the  opportunity  to 
review  the  well  log,  or  in  other  words, 
"to  confront  the  evidence  '    *   "'which 
Sonat  claims  "is  a  denial  of  due  process 
within  the  meaning  of  the  Fifth 
Amendment  of  the  United  States 
Constitution   *   *    *." 

Within  15  days  of  publication  in  the 
Federal  Register  of  "this  N'otice,  any 
person  may  file  a  protest  or  a  petition  to 
intervene  in  this  docket  with  the  Federal 


Energy  Regulatory  Commission,  825 
.North  Capitol  Street  NE.,  Washington. 
DC  20426.  If  you  wish  to  become  a  party 
to  this  proceeding,  you  must  file  a 
petition  to  intervene  See  Rules  214  or 
211  ' 

Lois  D.  Cashell. 
Acting  Secretary. 

ire  Doc  84-23-86  Filfd  »-•-♦»:  »4S  am| 
BiaiNG  CODE  e717-01-M 


[Docket  No.  OF84-444-000) 

WhitefJeld  Power  &  Light  Associates- 
New  Hampshire;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

September  4,  1964. 

On  August  10.  1984.  Whitefield  Power 
St  Light  Associates,  (.Applicant)  of  P.O. 
Box  120,  Nashua,  New  Hampshire, 
03061,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  12.5  MW  facility  located  in 
Whitefield,  New  Hampshire,  will 
generate  electric  power  from  biomass  in 
the  form  of  wood  chips,  bark  and  fines 
as  a  primary  energy  source.  The  project 
power  is  expected  to  be  sold  to  Public 
Service  Company  of  New  Hampshire 
The  Applicant  owns  no  other  facility 
located  within  one  mile  of  the  proposed 
facility.  No  electric  utility  or  electric 
utility  holding  company  has  any 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  .NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protpstants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


'  15  U.S.C.  3301-3432  (1982). 


■  18  CFR  385.211  or  .214  (1983). 


with  the  Commission  and  are  available 
for  public  inspection. 
Loit  D.  Cashell. 
Ai  ting  Secretary. 

\n  Qoc  »t-237K  Pilad  9-t-St.  I:4S  •m| 
BtLUMO  COOC  •717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I ER-FRL-266-6) 

Availability  of  Environmental  Impact 
Statemenu  FUad  August  27, 1984 
Through  August  31, 1984  Pursuant  to 
40  CFR  1506^ 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202J 
382-5073  or  (202)  382-5075. 

EIS  No.  840388,  Final  FliW,  OR.  Mission 
Street  Widening.  12th  to  24th  Streets, 
Marion  County,  Due:  October  9, 1984, 
Contact:  Dale  Wilken  (503)  399-5749 

EIS  No.  840389.  Draft,  EPA,  LA. 
Southwest  Pass  Channel,  Mississippi 
River.  Ocean  Dredged  Material 
Disposal  Site.  Designation  Jefferson 
and  Plaquemines  Parish,  Due:  October 
22. 1984.  Contact:  William  Shilling 
(202)  245-3038 

EIS  No.  840390.  Draft,  FHW,  AK,  Knik 
Arm  Bridge  Crossing  Construction 
.Anchorage  to  Matanuska-Susitna 
Borough,  Cook  Inlet.  Due:  October  22, 
1984.  Contact;  Tom  Neunaber  (907) 
586-7427 

EIS  No.  840391,  Draft.  FWS.  AK.  Alaska 
Peninsula  National  Wildlife  Refuge 
.Management  Plan,  Due:  November  19, 
1984,  Contact:  WiUiam  Knauer  (907) 
786-3399 

EIS  No.  840392.  Draft.  FS.  UT.  WY, 
Wasatch-Cache  .National  Forest  Land 
and  Resource  Management  Plan.  Due: 
December  14,  1984.  Contact:  Neil 
Hudson  (801) 524-5030 

EIS  No.  840393.  Draft,  FWS.  HI. 

Hawaiian  Islands  .National  Wildlife 
Refuge  Management  Plan,  Due: 
October  30,  1984.  Contact:  Harvev  Lee 
(503)  231-6164 

EIS  No  840394,  Draft.  EPA.  OR,  Coos 
Bay,  Ocean  Dredged  .Material 
Disposal  Sites.  Designation.  Coos 
County.  Due:  October  22,  1984, 
Contact:  William  Shilling  (202)  245- 
3036 

EIS  No.  840395,  Draft,  EPA,  LA. 
Calcasieu  River  and  Pass,  Ocean 
Dredged  Materia!  Disposal  Site, 
Designation,  Cameron  County,  Due; 
October  22. 1984.  Contact:  William 
Shilling  (202)  245-3036 


EIS  No.  840396,  Draft,  BLM  CO.  UT, 
WY,  Rangely  Carbon  Dioxide  Pipeline 
Project,  C/0,  Approval,  Moffat  and 
Rio  Blanco  Counties,  Colorado, 
Daggett  and  Uintah  Counties,  Utah, 
and  Lincoln  and  Sweetwater 
Counties.  Wyoming,  Due:  October  30. 
1984.  Contact:  Janis  Van  Wyhe  (303) 
234-6737 

EIS  No.  840397,  Final,  NOAA,  PR,  La 
Parguera  National  Marine  Sanctuary, 
Designation,  Due:  Edward  Lindelof 
(202)  634-4236. 

EIS  No.  840398,  DSuppl,  HUD.  WA,  Gem 
Heights  Planned  Development 
District.  Mortgage  Insurance,  Pierce 
County.  Due:  October  22.  1984, 
Contact:  Roz  Gldsser  (206)  591-7210 

Amended  Notices 

EIS  No.  840124.  DSuppl.  FHW,  AL, 
Appalachian  Corridor  X  Construction. 
AL-19  to  US  78.  Walker  and  Marion 
Counties.  Notice  of  Availability 
should  have  appeared  in  the  PR  dated 
1-13-84  with  a  due  date  of  2-27-84. 

Dated:  September  4.  1984. 
David  G.  Davis, 
Acting  Director.  Office  of  Federal  Activities. 

I'rK  Doc  *:-23:-89  Filed  »-«-84:  8:4S  am) 
BILLING  CODE  6S40-S0-M 

[OPTS-59170;  TSH-FRL-2666-41 

Certain  Chemicals;  Premanufacture 
Exemption  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufdcturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  TSCA. 
Requirements  for  test  marketing 
exem.ption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  FR 
21722.  This  notice,  issued  under  section 
5;h;(6)  of  TSCA.  announces  receipt  of 
two  applications  for  exemptions, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 

DATE:  Written  comments  by:  September 
24,  1984. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
■■[OPTS-59170]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Information 


Management  Divison,  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E-109,  401  M  Street,  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hammett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-216,  401  M  Street,  SW..  Washington, 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address.      | 

TME  84-80 

Close  of  Review  Period.  October  17, 
1984. 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  Acid  ester. 

Use/Prodvction.  (G)  Obtain  consumer 
acceptance  of  a  new  laundry  product. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironnwntal  Release/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

TME  84-€l 

Manufacturer.  Confidential. 

Chemical.  (G)  Tris  aryl  phosphite. 

Use/Production.  (G)  An  additive  for 
oils,  lubricants,  fuels  and/or  plastics. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  <5  g/kg; 
Acute  dermal:  >2  g/kg;  Irritation: 
Skin— Minor,  Eye— Slight;  Ames  Test- 
Negative. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  70  workers,  up  to 
<1  hr/da,  up  to  six  months. 

Environmental  Release/Disposal.  10 
to  2,000  kg/batch  released  to  land. 
Disposal  by  POTW. 

Dated;  August  31,  1984. 

Linda  K.  Sini&, 

Acting  Director.  Information  Management 
Division. 

IFR  Doc  St-21-OS  Filed  9-&-M:  8:45  •mj 
BILLING  CODE  SS«0-50-M 


IOPTS-51535,  TSH-FRL  2666-5] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  Section  5(a)(l )  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-two  PMNs 
and  provides  a  summary  of  each. 

dates:  Close  of  Review  Period:  PMN  84- 
1100,  84-1101.  84-1102,  84-1103.  84-1104 
and  84-1105— .November  21,  1984. 

PMN  84-1106  and  84-1107— November 
24. 1984. 

PMN  84-1108,  84-1109,  84-1110  and 
84-1111— November  25, 1984. 

PMN  84-1112,  84-1113,  84-1114,  84- 
1115,  84-1116,  84-1117.  84-1118,  84-1119, 
84-1120,  84-1121  and  84-1122— 
November  26.  1984. 

PMN  84-1123.  84-1124.  84-1125.  84- 
1126,  84-1127,  84-1128.  84-1129,  84-1130 
and  84-1131— November  27,  1984. 

Written  comments  by:  PMN  84-1100, 
84-1101,  84-1102,  84-1103.  84-1104  and 
84-1105— October  22, 1984. 

PMN  84-1106  and  84-1107— October 
25, 1984. 

PMN  84-1108,  84-1109,  84-1110  and 
84-1111— October  26.  1984. 

PMN  84-1112.  84-1113,  84-1114,  84- 
1115,  84-1116,  84-1117,  84-1118,  84-1119. 
84-1120,  84-1121  and  84-1122— October 
27,  1984. 

PMN  84-1123,  84-1124,  84-1125,  84- 
1126,  84-1127,  84-1128,  84-1129,  84-1130 
and  84-1131— October  28,  1984. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51,5,35]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-409.  401  M  St..  SW., 
Washington,  DC  204B0  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnetf. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-216,  401  M  St.,  SW..  Washington.  DC 
20460  (202-382-3729), 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
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Readins  Room  F.-107  at  Ihe  above 
address. 

PMN  84-1100 

Manufacturer.  Polyvinyl  Chemical 
Industries. 

Chemical.  (G)  Aliphatic  polyurethane 
aqueous  dispersion. 

Use/Production.  (S]  Industrial, 
commercial  and  consumer  general 
purpose  and  modifier  for  coatings.  Prod. 
range:  50,000-3(30. 000  kg/yr. 

Toxicity  Data.  No  datasubmitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  4  workers. 

Environmental  Release/Disposal.  No 
release. 

PM.V  84-1101 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Type  1  anion  exchange 
resin,  bicarbonate/carbonate  form. 

Use/Production.  [S]  Industrial  water 
demineralizaiion  and  condensate 
polishing.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal. 

En  vironmental  Release/Disposal. 
Release  to  water.  Disposal  by  navigable 
waterway  after  treatment. 

PMN  84-1102 

Manufacturer  Confidential. 

Chemical.  (G)  Modffied  polymer  of 
acrylates  and  methacrylates. 

Use/Production.  (Gj'lndustrial  coating 
(open  use).  Prod,  range:  10.000-40,000 

l<g/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  31 
workers,  up  to  8  hrs/da.  up  to  52  da/yr. 

Environmental Release/Di!iposal.  5  to 
45  kg/batch  released  to  land.  Disposal 
!),\'  incineration  and  landfill. 

PMN  84-1103 

Manufacturer.  Confidential. 

Chemical.  (G)  Terpolymer  of  acrylate 
and  methacrylates. 

Use/Production  fC)  Formulation  of 
coatings  having  a  highlv  dispersive  use. 
Prod,  range:  212.000-248.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  36 
workers,  up  to  8  hrs/da,  up  to  177  da/yr. 

Environmental  Release  'Disposal.  5  to 
60  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

PMN  84-1104 

Manufacturer  The  Minnesota  Mining 
and  Manufacturing  Company. 

Chemical.  (G)  Substituted  tnazmes. 

Use/Production.  (S)  Industrial  process 
aid.  Prod,  range:  Confidential 


Tonicity  Data.  Acute  oral:  Between 
100  and  500  mg/kg:  Irritation:  Skm— 
Non-irritant,  Eye— .Minimal;  Ames  Test: 
Negative. 

Exposure.  Confidential. 

Environmental  Re  lease  'Disposal. 
Less  than  1  to  5  kg  released  to  air  with 
50  kg  to  water.  Disposal  by  incineration 
and  navigable  waterway. 

PMN  84-1105 

Manufacturer  Confidential. 

Chemical.  (G)  Tetra  amino  di- 
substituted  metal  complex. 

Use/Production.  (S)  Industrial 
catalyst.  Prod,  range:  Confidential. 

Toxicity  Data  Acute  oral:  >  5.0g/kg; 
Acute  dermal:  <  2.0  g/kg:  Irritation: 
Skin— Non-irritant;  Eye— .Minimal;  Ames 
Test:  Not  mutagenic:  Skin  sensitization: 
Non-sensitizer. 

Exposure.  Manufacture:  derrtial,  a 
total  of  2  workers,  up  to  3  hrs/da,  up  to 
20  da/yr. 

Environmental  Release/Disposal.  No 
release. 

PMN  84-1106 

•  Manufacturer.  Texaco  Chemical 
Company. 

Chemical.  (G)  Alkoxylated  poly 
(oxyalkylene)diamine. 

Use/Production.  (S)  Industrial  and 
commercial  pplyurethanes.  Prod,  range: 
Confidential. 

Toxicity  Data.  Actus  oral;  Male — 
2,930  mg/kg.  Female— 2,582  mg/Jtg, 
Combined— 2,773  mg/kg;  Acute  dermal: 
>  B.Ogm/kg;  Irritation:  Skin— Very 
slight  to  moderate.  Eye— Positive 
responses. 

Exposure.  Manufacture:  dermal,  a 
total  of  40  workers,  up  to  5.45  hrs/da,  up 
to  3.96  da/yr. 

Environmental  Release/Disposal.  6  to 
12  kg/batch  released  to  land.  Disposal 
by.underground  injection. 

PMN  84-1107 

Importer  Confidential. 

Chemical.  (G)  Copper  complex  of  a 
substituted  biphenyl  sulfonated  salt. 

Use,/Import.  (S)  industrial  direct  d\e 
for  paper.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000 
mg/kg;  Irritation:  Skin— Non-irritant, 
E\e — Non-irntant 

Exposure  Processing  derma!,  a  total 
of  1  worker/shift,  up  to  "-4  hr/da. 

Environmental  Release  'Disposal. 
-Minimal  release.  Disposal  by  on-site 
biological  treatment  plants. 

PMN  84-1108 

.Manufacturer.  Essex  Specialty 
Products,  Inc. 

Chemical.  (G)  Polyurethane  polymer. 

Use /Product  ion.  (S)  Polyurethane 
polymer  for  use  in  compounded 


sealants.  Prod,  range:  50.000-250,000  kg/ 

V- 

Toxicity  Data  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal  and  ocular. 

Environmental  Release  Disposal.  No 
release. 

PMN  84-1109 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  rosin. 

Use  Production  fGl  Ingredient  in  inks 
for  commercial  printing.  Prod,  range. 
20.000-251.600  kg/yr. 

To.xicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing;  dermal,  a  total  of  66 
workers,  up  to  8  hrs/da.  up  to  120  da/yr. 

Environmental  Release/Disposal  0.2 
to  110  kg/batch  released  to  land. 
Disposal  by  mcineration  arid  approved 
landfill. 

PMN  84-1110 

.Manufacturer-  General  Electric 
Company. 

Chemical.  (Gl  Terephthai.c  acid. 
polymer  with  po!\  tetrame:h>lene  ether 
glycol.  2-oxepanone.  and  an  alkane  diol. 

Use 'Production.  (G)  Thermoplastic 
molding  resm.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
[..rucessing:  Dermal,  a  total  of  130 
workers,  up  to  10  hrs/da,  up  to  100  da/ 
yr 

Envirnnmentui  Release  Disposal 
Less  than  10  kg/batch  releasea  to  land. 
Disposal  by  landfill, 

PMN  84-1111 

Manufacturer.  Owens-Corning 
Fiberglas  Corporation 

Chemical.  (G]  Reacted  brommated 
epoxy  resin. 

Use 'Production.  (G)  Size  ingredient. 
Prod,  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  A  total  of  50  workers,  up  to  24 
hrs/da.  up  to  350  da/yr. 

Environmental  Release  Disposal. 
Release  to  air.  Disposal  by  publicly 
owned  treatment  works  (POTW)  and 
on-site  treatment  plant. 

PMN  84-1112 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aliphatic  dicarbox>  lie 
acid  polymer  with  alkane  diol. 

Use/Production.  (S]  Polymer 
intermediate.  Prod,  range;  Confidential. 

Toxicity  Data.  No  data  submitted 

Exposure.  Manufacture:  Dermal,  a 
total  of  120  workers,  up  to  10  hrs/da,  up 
to  lOOda/vr. 


Environmental  Release/Disposal.  10 
kg/batch  burned.  Disposal  by  local, 
state  and  federal  regulations. 

PMN  84-1113 

Manufacturer.  The  Dow  Chemit.al 
Company. 

Chemical.  (G)  Acid  form  of 
sulfonated,  alkylated  diphenyl  oxide. 

Use/Production.  (S)  Site-limited 
intermediate  to  make  sodium  salt  form 
of  this  surfactant.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PiVLN 
substance  submitted. 

Exposure.  Manufacture  and  use: 
Dermal. 

En  vironmental  Release/Disposal. 
Release  to  air. 

PMN  84-1114 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Sodium  salt  of 
sulfonated,  alkylated  diphenyl  oxide. 

Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000 
mg/kg;  Acute  dermal:  >  2.000  mg/L; 
Irritation:  Skin— Essentially  no 
irritation:  Eye — Slight:  LCso  48  hr 
(Daphnia  magna):  47  mg/L;  LCso  96  hr— 
(Fathead  minnow):  13  mg/L. 

Exposure.  Manufacture:  Dermal. 

En  vironmental  Release  Disposal.  No 
release  to  air. 

P.MN  84-1115 

Manufacturer  Confidential 

Chemical.  [G]  Phenolic  modified  rosin 
ester. 

Use.'Pruiluction.  (G)  Resinous 
substance  having  an  open  use.  Prod, 
range:  900.000-1.500.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  106 
workers,  up  to  8  hrs/da.  up  to  260  da/yr 

Environmental  Release /Disposal.  o"o5 
to  60  kg/batch  released  to  land. 
Disposal  by  incineration  and  landfill. 

PMN  84-1116 

Manu''uctiirer  Emery  Industries. 

Chemical  (S)  Adipic  acid  and 
phthalic  anhydride  polymers  with 
ethylene  glycol  and  neopentyl  glycol 
terminated  with  2-ethyl  hexanol. 

Use/Production.  [S]  Industrial 
plasticizer  for  polyvinyl  chloride  resin. 
Prod,  range:  450.000-640,000  kg/yr. 

Toxicity  Data.  No  data  submitted 

Exposure.  Manufacture:  Dermal,  a 
total  of  3-5  workers,  up  to  4  hrs/da.  up 
to  25  da/yr. 

En  vironmental  Release/ Disposal. 
Negligible  release  to  water  and  land, 
disposal  by  POTW. 


PMN  84-1117 

Manufacturer.  Emery  Industries. 

Chemical  (S)  Adipic  acid,  azelaic 
acid,  phthalic  anhydride,  polymers  with 
ethylene  gylcol  neopentyl  glycol  and  2- 
ethyl  hexanol. 

Use/Production.  (S)  Industrial 
plasticizer  for  polyvinyl  chloride  resin. 
Prod,  range.  459.000-640,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  3-5  workers,  up  to  4  hrs/da,  up 
to  25  da/yr. 

En  vironmental  Release/Disposal. 
Negligible  release  to  water  and  land. 
Disposal  by  POTW. 

PMN  84-1118 

ManufactOfer.  S.  C.  Johnson  and  Son. 
Inc. 

Chemical.  (G)  Carboxyl  functional 
acrylic  copolymer. 

Use/Production.  (G)  Coating — open, 
non-dispersiTe  use.  Prod,  range: 
Confidential. 

Toxicity  Dota.  No  data  submitted. 

Exposure.  Confidential. 

Environmantal  Release/Disposal. 
Release  to  air. 

PMN  84-1119 

Manufacturer.  Morflex  Chemical 
Company,  Inc. 

Chemical.  (S)  1,2.3- 
Propanetricarboxylic  acid,  2-(acefaxy)- 
tri-n-hexyl  ester. 

Use/Production.  (S)  Polyvinly  chloride 
plasticizer.  Prod,  range:  Confidential. 

Toxicity  Dota.  Acute  oral:  Mice—  > 
48  g/kg.  Rats—  >  20  g/kg:  Acute 
dermal:  >  2  g/kg;  Irritation:  Skin— Not 
an  irritant,  Eye— Not  an  irritant;  Ames 
Test:  Negative. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential., 

PMN  84-1120 

Manufacturer.  Morflex  Chemical 
Company.  Inc. 

Chemical  (S)  1,2,3- 
Propanetricarboxylic  acid,  2-{butoxy)- 
tri-n-hexyl  ester. 

Use/Production.  (S)  Polyvinyl  chloride 
plasticizer.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Mice —  > 
48  g/kg.  Rats—  >  20  g/kg:  Acute 
dermal:  >  2  g/kg:  Irritation:  Skin— Not 
an  irritant.  Eye— Not  an  irritant;  Ames 
Test:  Negative. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P.MN  84-1121 

Manufacturer.  Morflex  Chemical 
Company.  Inc. 


Chemical.  (S)  1.2,3- 
Propanetricarboxylic  acid,  2-(acetoxy]- 
tri-n-(octyl/decyl]  ester. 

Use/Production.  (S)  Polyvinyl  chloride 
plasticizer.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Mice —  > 
48  g/kg,  Rats—  >  20  g/kg;  Ames  Test: 
Negative. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

PMN  84-1122 

Manufacturer.  Confidential. 

Chemical.  (G)  Silicone  glycol. 

Use/Production.  (G)  Textile  finish. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg;  Acute  dermal:  2,000  mg/kg: 
Irritation:  Skin — Non-irritant,  Eye — Non- 
irritant;  Ames  Test;  No  evidence  of 
genetic  activity. 

Exposure.  Manufacture:  Dermal,  a 
total  of  3  workers,  up  to  3  hrs/da. 

Environmental  Release/Disposal.  1  kg 
released  to  land.  Disposal  incineration. 

PMN  84-1123 

Importer.  Confidential. 

Chemical.  (G)  Substituted  sulfonated 
naphthalene. 

Use/Import.  (S)  Industrial  direct  dye 
for  paper.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000 
mg/kg;  Irritation:  Skin— Slight,  Eye— 
Non-irritant, 

Exposure.  Processing:  dermal,  a  total 
of  1  worker/shift,  up  to  '.'4  hr/shift. 

En  vironmen  tal  Release/Disposal. 
Minimal  release.  Disposal  by  on-site 
biological  waste  treatment  plants. 

PMN  84-1124 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  styrene — 
divinyl  benzene  polymer. 

Use/Production.  (G)Forusewith 
aqueous  solutions  in  a  contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PM\' 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  4  hrs/da,  up  to 
70  da/yr. 

Environmental  Release/Disposal.  No 
release. 

PMN  84-1125 

Manufacturer  American  Hoechst 
Corporation, 

Chemical.  (G)  Methanone,  alkyl-aryl. 

Use/Prod.  (S)  Site-limited 
intermediate,  captive  u.-^e.  F>rod.  range: 
400-150  kg/yr. 

Toxicity  Dota.  No  data  submitted. 

E.xposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  1.5  hr/da,  up  to 
10  da/yr. 
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Environmental  Release/Disposal.  9  to 
12  kg  released  to  water.  Disposal  by 
navigable  waterway. 

PMN  84-1126 

Manufacturer.  Confidential. 

Chemical.  (G)  Methanone.  alkyl— 
substituted  phenyl 

Use/ Prod.  (G|  "Open-non  dispersive. 
Prod,  range:  1,300-1,500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  8  workers. 
up  to  1  hr/da.  up  to  25  da/yr. 

Environmental  Release/Disposal.  30 
to  45  kg  released  to  water.  Disposal  by 
navigable  waterway. 

P.MN  84-1127 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (G)  Sulfamic  acid, 
substituted  amine  salt. 

Use/Import.  (G)  Open-non  dispersive. 
Import  range:  4.500-7.000  kg/yr. 

Toxicity  Data.  .\o  data  submitted, 

Exposure.  Processing:  dermal,  a  total 
of  5-10  workers,  up  to  10-15  manhours/ 

yr- 

Environmental  Release/Disposal.  No 
data  submitted. 

PMN  84-1128 

Manufacturer  Confidential. 

Chemical.  (G)  Isoalkyleneoxy  alkanol, 

Use/Production.  (G)  Solvent/chemical 
intermediate.  Prod,  range:  Confidential, 

Toxicity  Data.  Acute  oral:  >  2,000 
mg/kg:  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin— Essentially  no 
irritation.  Eye— Moderate:  LCo  48  hr 
(Daphnia  magna):  6.800  mg/L;  LCm.  96  hr 
[Fathead  minnow):  6.700  mg/L. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  3  workers. 

En  vironmental  Release/Disposal. 
Release  to  air.  Disposal  by  incineration 

PMN  84-1129 

Manufacturer.  Confidential. 

Chemical.  (S)  Acetid  acid,  ester  with 
Cs-Cu  is  alcohols,  Cm — rich. 

Use/Production.  (S)  General  industrial 
solvent  for  such  potential  uses  as 
pesticides,  adhesives/sealants  metal 
working  fluids,  textiles  coating  and  inks 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5g./kg: 
Acute  dermal:  >  3,16  g/kg:  Irritation: 
Skin— Mild.  Eye— Slight, 

Exposure.  Manufacture:  dermal  and 
Inhalation, 

Environmental  Release/Disposal. 
Release  to  air,  water  and  land.  Disposal 
by  navigable  waterway. 

PMN  84-1130 

Manufacturer  Confidential, 
Chemical.  (S)  Acetic  acid,  ester  wi'.h 
C«,Cio  alcohols,  Cs — rich 


Use./Production.  (S)  General  industrial 
solvent  for  such  potential  uses  as 
pesticides,  adhesives/sealants  metal 
working  fluids,  textiles  coating  and  mks. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5  g/kg: 
Acute  dermal:  >  3.16  g/kg;  Irritation; 
Skin— Mild.  Eye— Slight, 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release  'Disposal. 
Release  to  air,  water  and  land.  Disposal 
by  navigable  waterway. 

PMN  84-1131 

Manufacturer  Confidential. 

Chemical.  (S)  Acetic  acid,  ester  with 
Ci;-Ci«  iso  alcohols.  Cn — rich. 

Use/Production.  [S]  General  industrial 
solvent  for  such  potential  uses  as 
pesticides,  adhesives/sealants  metal 
working  fluids,  textiles  coating  and  inks. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral;  >  5  g/kg; 
Acute  dermal:  >  3.16  g/kg;  Irritation; 
Skin— Mild,  Eye— Slight. 

Exposure.  Manufacture;  dermal  and 
inhalation. 

En  vironmental  Release/Disposal 
Release  to  air.  water  and  land.  Disposal 
by  navigable  waterway. 

Dated;  August  31,  1984 
Linda  K.  Smith, 

Acting  Director  Information  Management 

Division. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 

Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approv  al.  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  promposed  report  form  under 
review  is  listed  below^ 
DATE:  Comments  must  be  received  on  or 
before  October  22.  1984,  If  you 
anticipate  commenting  on  a  report  form, 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments  proptly. 
you  should  advise  the  OMB  Reviewer 
and  the  Agency  Liaison  Officer  of  your 
intent  as  early  as  possible, 
ADDRESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance  (S.F.  83). 


supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Liaison  Officer  and  the  OMB  Reviewer, 
FOR  FURTHER  INFORMATION  CONTACT 
EEOC  Agency  Liaison  Officer:  Margaret 
P.  Ulmer,  Administrative  Management 
Services,  Room  386,  2401  E.  Street.  NW.. 
Washington,  DC,  20507;  Telephone  (202) 
634-9726. 

OMB  Reviewer:  Joseph  Lackey.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Room  3208.  New  Executive  Office 
Building,  Washington.  DC,  20503: 
Telephone  (202)  395-6880 
Type  of  Request:  Extension  (No  change) 
Title;  Local  Union  Report  EEO-3 
Form  .Number;  EEOC  FOR.M  2:-4 
Frequency  of  Report:  Annually 
Type  of  Respondent:  Business/other 

institutions 
Standard  Industrial  Classification  (SIC) 

Code:  863 
Description  of  Affected  Public:  Referral 

Unions  with  100  or  more  members 
Responses:  3.000 
Reporting  Hours:  4.500 
Federal  Cost;  19.100 
Applicable  under  Section  350(h)  of  Pub. 

L.  96-511;  Not  applicable 
Number  of  Forms;  1 

Abstract-Needs/Uses:  Data  are  used  to 
investigate  charges  of  employment 
discrimination  against  local  unions 
and  apprenticeship  programs.  Data 
are  shared  with  38  State  and  102  local 
Fair  Employment  Practice 
Commission  agencies,  and  other 
Federal  agencies. 

For  the  Commission. 
|ohn  Seal, 

Management  Director.  Equal  Employment 
Opportunity  Commission. 

(FR  Do<    M-23'30  Filed  9-6-64;  8:45  un] 
BILUNG  CODE  S570-06-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984, 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D,C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC. 
20573,  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
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comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  20J-010638. 
Title:  U.S.  Atlantic-.Vorth  Europe 
Conference. 
Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service.  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  conference  with 
authority  to  fix  rates  and  practices 
covering  the  movement  of  cargo  from 
U.S.  Atlantic  ports  in  the  Ea.stport. 
Main/Key  West,  Florida  range,  and  from 
Continental  US.  interior  and  coastal 
points  via  such  ports  (but  not  from 
motor,  rail  and  ocean  carrier  facilities  at 
points  located  within  the  ICC-defined 
commerical  zones  of  U.S.  Gulf  ports  for 
cargo  moving  in  mimbridge  service  from 
such  facilities  via  U.S.  Atlantic  ports 
south  of  Cape  Hatteras),  to  North 
European  ports  and  points  in  Europe  via 
such  ports.  By  its  own  te.'-ms  the 
proposed  agreement  will  not  be 
implemented  until  sixty  days  after  it  is 
allowed  to  become  effective,  at  which 
time  other  conference  agreements  in  this 
trade  in  which  the  parties  currently 
participate  will  terminate. 

Agreement  No.:  202-010637. 

Title:  North  Europe-U  S.  Atlantic 
Conference. 

Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  AG. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines.  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  agreement 
would  establish  a  conference  with 
authorin  to  fix  rates  and  practices 
coveri.-.g  n  ovement  of  cargo  from  North 
European  ports  and  points  in  Eu.-ope  via 
such  ports  to  U.S.  Atlantic  ports  in  the 
E.istpurt.  .Maine/Key  West.  Flo.nda 
range,  and  to  Continental  U.S.  interior 
and  coastal  points  via  such  ports  (but 
not  to  motor,  rail  and  ocean  carrier 
facilities  at  points  located  within  the 
ICC-defined  commerical  zones  of  U.S. 
Gulf  ports  for  cargo  moving  in 
minibridge  service  from  such  facilities 
via  U.S.  Atlantic  ports  south  of  Cape 
Hatteras).  By  its  own  terms  the 
proposed  agreement  will  not  be 
implemented  until  sixty  days  after  it  is 
allowed  to  become  effective,  at  which 


time  other  conference  agreements  in  this 
trade  in  which  the  parties  currently 
participate  will  terminate. 

Dated;  September  4,  1984. 

By  Order  of  the  Federal  Maritime 
Commission. 
Francis  C.  Hianey, 
Secretary.      I 

|n?  Doc  84-237ie(Filed  9-6-84:  8:45  am| 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000017-049. 

Title:  Far  East  Conference. 

Parties: 

Japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Mitsui  O.S.K.  Lines.  Ltd. 

A. P.  MoUer— Maersk  Line 

Nippon  Yusen  Kaisha 

United  States  Lines,  Inc. 

Yamashita— Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  broaden  the  scope  of  permissible 
independent  action  to  include  all 
conference  rates  or  service  items,  except 
those  in  service  contracts,  regardless  of 
whether  the  rate  or  service  item  is 
required  to  be  published  in  a  tariff 
pursuant  to  section  8(a)  of  the  Shipping 
Act  of  1984.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  221-002260-006.  221- 
002261-007.  221-002794-004.  221-003386- 
004.  221-003513-005. 

Title:  City  of  Milwaukee  Marine 
Terminal  Agreement. 

Parties: 

City  of  Milwaukee  (City) 
Meehan  Seaway  Service,  Ltd. 

(Meehan) 
Synopsis:  The  agreements  provide  for 
the  termination  of  a  portion  of  a  lease 
agreement  between  the  City  and 


Meehan  pertaining  to  an  oil  packaging 
facility  located  at  1900  S.  Harbor  Drive. 
All  other  sections  of  the  agreement  are 
to  remain  in  full  force  and  effect.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-005850-041. 

Title:  North  Atlantic  Westbound 
Freight  Association. 

Parties: 

Atlantic  Countainer  Line  (G.I.E.) 

Compagnie  Generale  Maritime 

Dart  ML  Limited 

Hapag-Lloyd 

Intercontinental  Transport  (ICT)  B.V. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  North  Europe-U. S.  Atlantic 
Conference  (Agreement  No.  202-010637) 
becomes  effective. 

Agreement  No.:  202-007100-028. 
Title:  North  Atlantic  United  Kingdom 
Freight  Conference. 
Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  U.S.  Atlantic-North  Europe 
Conference  (Agreement  No.  202-010636) 
becomes  effective. 

Agreement  .No.:  202-007670-024. 
Title:  North  Atlantic  Baltic  Freight 
Conference, 
Parties: 

Atlantic  Container  Line  (G.I.E.) 
Dart  ML  Limited 
Hapag-Lloyd  A.G. 
Sea-Land  Service.  Inc. 
Trans  Freight  Lines,  Inc. 
United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  U.S.  Atlantic-North  Europe 
Conference  (Agreement  No.  202-010636) 
becomes  effective. 

Agreement  No.:  202-OO7770-O24. 

Title:  North  Atlantic  French  Atlantic 
Freight  Conference. 

Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  MI.  Limited 

Hapag-Lloyd  AG. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  day; 
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after  the  US.  Atlantic-North  Europe 
Conference  (Agreement  \'o.  ZOZ-OIOtsb] 
becomes  effective. 

Agreement  No.:  202-008210-049. 

Title:  Continental  North  Atldntic 
Westbound  Freight  Conference. 

Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Llovd  A.G. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  North  Europe-U.S.  Atlantic  " 
Conference  (Agreement  .Nu.  202-010637) 
becomes  effective. 

Agreement  No.:  202-009214-027. 

Title:  North  Atlantic  Continental 
Freight  Conference 

Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service.  Inc 

Trans  Freight  Lines,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  U.S.  .Atlantic-North  Europe 
Conference  (Agreement  No.  202-010636) 
becomes  effective. 

Agreement  No.:  206-009978-017 

Title:  Cooperative  Self-Policing 
Arrangement  Associated  .North  Atlantic 
Freight  Conferences 

Parties:  • 

North  Atlantic  United  Kingdom 

Freight  Conference.  FMC 

Agreement  No.  7100 
North  Atlantic  Baltic  Freight 

Conference.  FMC  Agreement  .No. 

7670 
North  Atlantic  French  Atlantic  Freight 

Conference.  FMC  Agreement  No. 

7770 
North  .Atlantic  Continental  Freight 

Conference.  FMC  Agreement  No. 

9214 
North  Atlantic  Westbound  Freight 

Association.  F.MC  Agreement  No. 

5850 
Continental  North  Atlantic 

Westbound  Freight  Conference, 

FMC  Agreement  No.  8210 
Scandinavia  Baltic/U.S.  North 

Atlantic  Westbound  Freight 

Conference.  FMC  Agreement  No. 

9982 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  first  date  when  both  the  North 
Europe-U.S.  Atlantic  Conference 
(Agreement  No.  202-010637)  and  the  US. 
Atlantic-North  Europe  Conference 
(Agreement  No.  202-010636)  become 
effective. 


Agreement  No.:  202-009982-020 
Title:  Scandanavia  Baltic/U.S.  North 
Atlantic  Westbound  Freight  Conference 
Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  davs 
after  the  North  Europe-U.S.  Atlantic 
Conference  (Agreement  No.  202-010637) 
becomes  effective. 

Agreement  No.:  217-01011&-O07. 

Title:  Atlantic  Steamship  Emergency 
Chartering  Agreement. 

Parties: 

Atlantic-Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service.  Inc. 

Trans  Freight  Lines,  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  da\  s 
after  the  first  date  when  both  the  North 
Europe-U.S.  Atlantic  Conference 
(Agreement  No.  202-010637)  and  the  US, 
Atlantic-North  Europe  Conference 
(Agreement  No.  202-010636)  become 
effective. 

Agreement  No.:  202-010491-002. 
Title:  North  Europe-U.S.  South 
Atlantic  Rate  Agreement. 
Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  .ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines.  Inc. 

United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  .North  Europe-U.S.  Atlantic 
Conference  (.Agreement  .No.  202-010637) 
becomes  effective. 

Agreement  No.:  202-010492-002. 
Title:  South  Atlantic-Europe  Rate 
Agreement. 
Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart  ML  Limited 

Hapag-Lloyd  A.G. 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines.  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  terminate  the  agreement  60  days 
after  the  U.S.  Atlantic-North  Europe 
Conference  (Agreement  No.  202-010636) 
becomes  effective. 

Agreement  No.:  221-010638.  . 

Title:  City  of  Milwaukee  Marine 
Terminal  Agreement. 


Parties: 

City  of  Milwaukee  (Citv). 
Cai-Westem  Packaging  Corp.  (Cal- 
Western). 

Synopsis:  The  agreement  provides  for 
the  leasing  by  the  C\'\  to  Cal-Western  of 
a  one  and  one-half  acre  parcel  of  land 
with  warehouse  area,  office  area  and 
spur  tracks  at  1900  S  Harbor  Drive,  on 
the  South  Harbor  Trnc  i  in  the  Port  of 
Milwaukee,  Wisconsin  for  the  receipt, 
storage,  preparation,  processing, 
handling  and  shipping  of  edible  oil 
products.  The  parties  have  requested  a 
shortened  review  period. 

Dated:  September  4.  1964. 

By  Order  of  the  Federal  Maritime 
Commission 

Francis  C.  Hurnev, 

Secretary. 

in?  Doc  84-23717  Fiied  ft-R-84  8  45  ami 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

August  31   1954. 

Background  • 

.Notice  is  hereby  given  of  final 
approval  of  proposed  information 
coliection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  delegated  0MB  authority,  as  per  5 
CFR  1320.9  (G.MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT 

Federal  Reserve  Board  Clearance 

Officer — Cynthia  Classman — Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
S\  stem.  Washington.  D  C.  20551  (202- 
452-3829) 

OMB  Desk  Officer— |'JG;!h  Mcintosh— 
Office  of  Information  and  Regulatory 
.Atfairs,  Office  of  Management  and 
Budget.  .New  Executive  Office 
Building.  Room  3208.  Washington. 
D  C,  20503  (202-395-69880J, 

Request  for  Xev\  Collection 

1   Report  title:  .Annua!  and  Quarterly 
Reports  of  Repurchase  Agreements  on 
U.S,  Government  and  Federal  Agency 
Securities. 

1   Report  form  No.:  FR  2f)90a  and  FR 
2090q 

O.MB  Docket  No,:  ~100-(J205 

Frequency:  Annually;  Quarterly 

Reporters:  Depository  institutions 

Small  businesses  are  affected 

General  description  of  report: 
Respondents  obligation  to  reply  is 
voluntar\  112  U  S  C  248(a)  and 
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3105(b)):  a  pledge  of  confidentialitv  is 
promised  (5  U.S.C,  552(b)(4)),  These 
reports  provide  information  on 
repurchase  agreement  transactions 
involving  U.S  government  and  federal 
agency  securities  with  certain 
specified  holders.  The  information 
will  be  used  by  the  Federal  Reserve 
System  in  computing  the  RP 
component  of  the  monetary 
aggregates. 

2  Report  title:  Survey  of  Federal  Funds 
Sold  and  Securities  Purchased  Under 
Agreement  to  Resell 

Agency  form  \o  :  FR  3032 

OMB  Docket  .\o.:  7100-2006 

Frequency:  One-time 

Reporters:  Commercial  Banks 

Small  businesses  are  affected 

General  description  of  report: 

Respondent's  obligation  to  reply  is 
voluntary  (12  U.S.C.  225(aj  and 
263(c)):  a  pledge  of  confidentiality  is 
not  promised. 

This  survey  provides  a  breakdown  of 
federal  funds  sold  and  resale 
agreements  into  three  components. 
These  data  will  be  used  by  the  Federal 
Reserve  System  to  compute  customer 
breakdowns  used  in  the  estimation  of 
bank  credit.  These  data  would  also  be 
used  in  constructing  an  aggregate  bank 
balance  sheet.  In  addition,  data  fiom 
this  survey  would  aid  in  the 
reconciliation  of  bank  credit  and 
deposits  in  the  broader  money  stock 
measures. 


Rt'quest  for  Extension  With  Revisions 

1.  Report  title:  Monthly  Survey  of 
Eligible  Bankers  .Acceptances 

Agency  form  No.:  FR  10<J6 

0.M3  Docket  So.:  7100-0055 

Frequency:  Monthly 

Reporters:  U.S. -chartered  commercial 
banks,  U.S.  branches  and  agencies  of 
foreign  banks.  Edge  and  Agreement 
Corporations,  and  Bank  Holding 
Companies. 

Small  businesses  are  not  affected 

Genera!  description  of  report: 

Respondent's  obligation  to  reply  is 
voluntary  (12  U.S.C.  248(a),  625,  and 
3105(b|l;  a  pledge  of  confidentiality  is 
promised  (5  U.S.C.  552  (b)(4)  and 
(b)(8)). 

This  survey,  which  is  submitted  by 
commercial  banks  in  the  U.S..  provides 
the  only  source  of  information  on 
eligible  dollar  bankers  acceptances  that 
are  legally  payable  in  the  United  States. 
The  data  are  used  in  constructing 
measures  of  monetary  and  credit 
aggregates.  Two  memoranda  items  have 
been  added  to  collect  data:  (1)  On 
participations  in  acceptances:  tind  (2)  on 
the  amount  of  acceptances  reported  that 
are  refinanced  by  the  creation  of  an 
acceptance  at  another  bank  in  the  U.S. 


2.  Report  title:  .Notice  of  Proposed  Stock 
Redemption 

Agency  form  No.:  FR  4008 
OMB  Docket  No.:  7100-0131 
Frequency:  On  Occasion 
Reporters:  Benk  holding  companies 

(BHC) 
Small  businesses  are  not  affected 
General  description  of  report: 
Respondents  obligation  to  reply  is 
mandatory  (12  CFR  225.4);  a  pledge  of 
confidentiality  is  not  promised. 
The  filing  of  the  notice  is  required  of  a 
BHC  proposing  to  purchase  or  redeem 
its  shares  when  the  gross  consideration 
to  be  paid  for  the  purchase  or 
redemption  is  equal  to  10  percent  or 
more  of  the  company's  consolidated  net 
worth  over  any  12  month  period  of  time. 

3.  Report  title:  Mortgage  Loan  Disclosure 
Statement 

Agency  form  No.:  HMDA-1 
OMB  Docket  .No.:  7100-0090 
Frequency:  Annual 
Reporters:  Depository  institutions 
Small  businesses  are  not  affected 
General  description  of  report: 
Respondent's  obligation  to  reply  is 
mandatory  (12  U.S.C.  2801-2811):  a 
pledge  of  confidentiality  is  not 
promised. 

State  member  banks  subject  to  the 
Act  annually  disclose  by  census  tract  or 
county  originated  and  purchased 
residential  mortgage  loans.  Disclosures 
publicly  available  at  the  bank  for  5 
years  and'at  the  MSA  central  data 
repository.  Public  officials,  examiners, 
and  the  public  use  the  disclosure  to 
determine  lending  patterns  in  home 
financing  and  to  detect  discrimination 
among  other  things. 

4.  Report  title:  Membership  Application 
Forms 

Agency  form  No.:  FR  2083-2083E 
OMB  Docket  No.:  7100-0046 
Frequency:  On  occasion 
Reporters:  Ntw  and  existing  banks  who 

wish  to  become  members  of  the 

Federal  Reserve  System 
Small  businesses  are  not  affected 
Genera!  description  of  report: 

Respondent's  obligation  to  reply  is 

mandatory  (12  U.S.C.  321-328);  a 

pledge  of  oonfidentiality  is  not 

promised. 

The  application  provides  managerial, 
financial,  and  structural  data  necessary 
for  the  Federal  Reserve  Board  to 
evaluate  a  new  or  existing  bank's 
application  for  admission  to  the  Federal 
Reserve  System  pursuant  to  criteria 
established  by  statute  and  regulation 
(Regulation  H), 

5.  Report  title:  Report  of  Other  Demand 
Deposits 

Agency  form  No.:  FR  2019 
OMB  Docket  No.:  7100-0059 


Frequency:  Weekly 

Reporters:  Selected  foreign-related 

institutions  in  New  York 
Small  businesses  are  not  affected 
General  description  of  report: 

Respondent's  obligation  to  reply  is 
voluntary:  a  pledge  of  confidentiality 
is  not  promised  (5  U.S.C.  552(b)(4)). 
Report  collects  data  on  selected 
demand  deposits  outstanding  from 
selected  foreign-related  institutions  for 
use  in  constructing  the  monetary 
aggregates.  Also  provides  data  for  early 
estimates  of  the  aggregates. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  31.  1984. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|fR  Dor  84-Z3««3  Filed  9-«-«*.  8:45  am) 
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Federal  Open  Market  Committee; 
Authorization  for  Domestic  Open 
Market  Operations 

In  accordance  with  the  Committees 
rules  regarding  availability  of 
information,  notice  is  given  that  on 
August  21,  1984.  paragraph  l(aj  of  the 
Committee's  authorization  for  domestic 
open  market  operations  was  amended  to 
raise  from  S4  billion  to  $6  billion  the 
limit  on  changes  between  Committee 
meetings  m  System  Account  holdings  of 
U,S.  government  and  federal  agency 
securities,  effective  immediately  for  the 
period  ending  with  the  close  of  business 
on  October  2, 1984. 

Note. — For  paragraph  11a)  of  the 
authorization,  see  36  FR  22697. 

By  order  of  the  Federal  Open  Market 
Committee.  August  31,  1984. 
Stephen  H,  Axilrod, 
Secretary. 

|KR  Dor.  a4-Z3e78  Filed  9-6-84:  3  45  am) 
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Cape  Coral  Financial  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  ( 12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bunk  or  hank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)]. 

Each  application  is  available  for 
immediate  in.spection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  if  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  28. 1984. 

A.  Fedtir)!  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  \.W.,  Atlanta,  Georgia 
30303:  ® 

1.  Cape  Coral  Financial  Corporation. 
Cape  Coral.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank,  Cape  Coral, 
Florida. 

2.  Public  Financial  Corporation.  St. 
Cloud,  Florida;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Public 
Bank  of  St.  Cloud,  St.  Cloud.  Florida. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63168: 

1.  Investark  Bank  shares.  Inc.. 
Stuttgart,  Arkansas:  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
National  Bank  in  Stuttgart,  Stuttgart 
Arkansas. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  |.  Hedblom.  Vice 
President)  2,50  Marquette  Avenue. 
Minneapolis,  Minnesota  55480; 

1.  Waldorf  Bancshares.  Waldorf, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  82  percent  of  the 
voting  shares  of  Waldorf  State  Bcink. 
Waldorf  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Harvard  Bancshares.  Inc..  Tulsa, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  fiO  percent  of  the 
voting  shares  of  Harvard  Bank.  Tulsa. 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System  .August  31.  1»84. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

|I-"R  Dor   M-23Br9  l-ilpd  9-6-84.  8:45  am| 
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First  Virginia  Banks,  Inc.,  et  al^ 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

TTie  companies  listed  in  this  notice 
have  filed  an  appLication  under 

§  225.23(3^1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U  S  C 
1843(cll8|)  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  m  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  L'nless  otherwise 
noted,  such  activities  will  he  conducted 
throughout  the  United  Stales. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  musftie 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would, 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summariiing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  25,  1984, 

A  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W  Bostian,  jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  First  Virginia  Banks.  Inc..  Falls 
Church,  Virginia;  to  engage  de  novo 
through  its  subsidiary  First  Virginia 
Software,  Inc.,  Falls  Church.  Virginia,  in 
providing  to  others  data  processing  and 
data  transmission  services  and  facilities 
(including  data  processing  and  data 
transmission  software,  hardware, 
documentation  or  operating  personnel), 
as  well  as  data  bases,  or  access  to  such 
services,  facilities,  or  data  bases. 
Comments  on  this  application  must  be 


received  not  later  than  September  27 

1984. 

B  Federal  Reserre  9mJk  of 

Minneapolis  fBmcc  J.  Hedbfom,  Vice 
President)  250  Marqwette  Avenue, 
MinneapoHs.  Minnesota  55480: 

1.  Bank  aj Montana  System.  Great 
Falls.  Montana;  to  engage  de  ncn-o 
through  its  subsidiary.  BMS  Mortgage 
Corporation.  Great  Falls,  Montana,  in 
the  activities  of  a  rnortagage  company. 
These  activities  would  be  conducted  in 
the  State  of  Montana.  Comments  on  Ibis 
application  n.ust  be  received  not  later 
than  September  25,  1984. 

C.  Federal  Reserve  Bank  of  San 
Fraru;isco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Wells  Fai:go  &  Comptiny,  San 
Francisco,  California:  to  engage  de  novo 
through  its  subsidiary.  Central  Western 
Insurance  Company.  Phoenix,  Arizona, 
to  underwrite,  as  reinsurer,  single 
premium  reducing  term  credit  hfe 
insurance  aod  single  premium  redLicng 
term  joint  credit  life  insurance  through 
an  existing  subsidary,  Central  Western 
Insurance  Company. 

Board  of  Governor*  of  tbe  Federal  R«erve 
System,  AugBSt  31, 1964. 
(aines  McAfaa, 
.4  ssMuate  Secretary  of  the  Board. 

■yKnnc.  84-23BBtW«J»-fr.«*»:«,OT| 
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State  First  Financial  Corp^-  Formation 
of,  Acquiaition  by,  or  liargaf  of  Bank 
Holding  Compantes;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  rwtice  has 
applied  under  5  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  far  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a](2)  of  Regulation  Y  (49  FR  794) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  of  the 
§  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  vtiting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  5  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  hofdrng  companies. 
or  to  engage  in  such  an  activity.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  Slates. 

The  applicabon  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwegth  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  Wiitten  presentation  would 
not  suffice  in  lieu  of  a  hearing 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  28, 
1984. 

.\.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  State  First  Financial  Corporation. 
Texarkana,  Arkansas:  to  become  a  bank 
holding  company  by-acquiring  100 
percent  of  the  voting  shares  of  The  State 
First  National  Bank  of  Texarkana. 
Texarkana.  Arkansas  and  89.9  percent 
of  the  voting  shares  of  First  National 
Bank  in  Ashdown.  Ashdown,  Arkansas, 
to  be  acquired  indirectly  through  the 
acquisition  of  the  Bank's  parent. 
Commercial  Investment  Company. 
Texarkana.  Arkansas. 

State  First  Financial  Corporation, 
Texarkana,  Arkansas  has  also  applied 
to  acquire  Commercial  Investment 
Company,  Texarkana,  Arkansas  and 
thereby  engage  in  making  and  servicing 
loans,  primarily  to  the  officers  and 
directors  of  the  organization:  and 
leasing  personal  or  real  property. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  31.  1984. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

(FT)  Doc   M-23681  Filed  9-6-84   8;45  am) 
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First  Bank  System,  Inc.,  et  al.; 
Formations  of;  Acquisitions  t)y;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 


§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  hes  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 
•  Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  13.  1984. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480; 

1.  Utah  FBS  Corporation.  Salt  Lake 
City,  Utah:  to  acquire  100  percent  of  the 
voting  shares  of  Golden  Spike  State 
Bank,  Tremorton,  Utah. 

Additionally,  Montana  First 
Bancorporation,  Helena.  Montana,  has 
applied  to  become  a  bank  holding 
company  by  acquiring  99.7  percent  of 
the  voting  shares  of  First  National  Bank 
of  Great  Falls.  Great  Falls,  Montana,  an 
existing  subsidiary  of  First  Bank  System, 
Inc..  Minneapolis,  Minnesota,  and  100 
percent  of  the  voting  shares  of  Utah  FBS 
Corporation,  Salt  Lake  City,  Utah, 
thereby  indirectly  acquiring  Golden 
Spike  State  Bank,  Tremonton,  Utah. 
First  Bank  System,  Inc.,  Minneapolis. 
Minnesota,  has  applied  to  acquire 
Montana  First  Bancorporation,  Helena, 
Montana,  thereby  indirectly  acquiring 
First  Golden  Spike  State  Bank, 
Tremonton,  Utah,  a  newly  formed  State 
bank  that  will  purchase  certain  assets 
and  assume  all  deposits  and  liabilities 
of  Golden  Spike  State  Bank.  Tremonton, 
Utah.  I 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  6,  1984. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|PR  Doc  84-23915  Piled  9-6-S4: 12:23  prnj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 

Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  ih  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  August  31. 

Public  Health  Service 

Health  Resources  and  Services 
Administration 

Subject:  Application — Scholarship 
Program  for  First  Year  Students  of 
Exceptional  Financial  Need  (0915- 
0020)— EXTENSION/NO  CHANGE. 
Respondents:  Educational  institutions 
Subject:  Health  Systems  Agency 
Application  Guidelines  for  Designation 
and  Related  Reporting  Requirements 
(0915-0085)— EXTENSION/NO 
CHANGE. 

Respondents:  State  and  local 
governments. 

Subject:  Pub.  L.  93-638  Application  for 
Contract  Law  Waiver  (0915-0042)— 
EXTENSION/NO  CHANGE. 

Respondents:  American  Indian  and 
Alaskan  Native  tribal  organizations. 

Subject:  Pub.  L.  93-638  Initial  Contract 
Application  (0915-0041)— EXTENSION/ 
NO  CHANGE. 

Respondents:  American  Indian  and 
Alaskan  Native  tribal  organizations. 

Subject:  Pub.  L.  93-638  Tribal 
Clearances  of  Initial  and  Renewal 
Contracts  (0915-0040)- EXTENSION/ 
NO  CHANGE. 

Respondents:  American  Indian  and 
Alaskan  Native  tribal  organizations. 

0MB  Desk  Officer:  Fay  S.  ludicello 

National  Institutes  of  Health 

Subject:  A  Feasibility  Study  of  Cancer 
Risk  Among  Persons  with  Scolosis — 
NEW  COLLECTION. 

Respondents.  Individuals. 

Subject:  Evaluation  of  Selected  Oral 
Health  Education  and  Promotion 
Activities  of  National  Institutes  of 
Dental  Research— NEW  COLLECTION. 

Respondents:  Faculty  of  educational 
insututions. 

OMB  Desk  Officer:  Fay  S.  ludicello. 
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Centf-rs  for  Disease  Control 

Subject:  Neonatal  Herpes  Simplex 

Surveillance  10925-01 39)— EXTE.\SION/ 
NO  CHANGE. 

Respondents:  Individuals— state  and 
local  governments 

OMB  Desk  Officer:  Fay  S.  ludicello. 
Food  and  Drug  Adminislration 

Subject:  Good  Manufacturing 
Practices  for  Blood  and  Blood 
Components  (0910-0116)— EXTENSION/ 
NO  CHANGE. 

Respondents:  Blood  banks, 
plasmapheresis  centers,  facilities 
providing  transfusion  services. 

Subject:  Drug  Experience  Report 
(091 0-0(X)2)— REINSTATEMENT. 

Respondents:  Drug  Manufacturers. 

OMB  Desk  Officer:  Bruce  Artim. 

Office  of  the  Assistant  Secretarv  for 
Health 

Subject:  Status  Assessment  of 
tnuctive  Reserve  Officer  Availability 
(0937-0034)— REVISION. 

Respondents:  PHS  Inactive  Reserve 
Officers. 

OMB  Desk  Officer:  Fay  S.  ludicello. 

Social  Security  Administration 

Subject:  Application  for  Mother's  or 
Father's  Insurance  Benefits  (0960- 
0003)— REVISION. 

Respondents:  Applicants  for  Mother's 
or  Father's  Insurance  Benefits. 

Subject:  Statement  of  Agricultural 
Employer  (0960-0036)— EXTENSION/ 
NO  CHANGE. 

Respondents:  Certain  agricultural 
employers. 

Subject:  Black  Lung  Student's 
Statement  Regarding  Resumption  of 
School  Attendance  (0960-0314)- 
REVISION. 

Respondents:  Students  who  are 
children  of  deceased  coal  miners. 

Subject:  Questionnaire  about 
Employment  or  Self  Employment 
Outside  the  United  States  ("0960-005O)— 
EXTENSION/NO  CHANGE. 

Respondents:  Certain  Beneficiaries 
Residing  Outside  the  United  States. 
OMB  Desk  Officer:  Robert  J.  Fishman. 
Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208.  Washington. 
D.C.  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 


Dated:  .^usust  28  1984. 
Robert  F.  Sermier. 

Deputy  Assistant  Secretary  for  Management 

Ai'dlysis  and  Systems. 
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Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  A  (Office  of  the  Secretary)  of  the 
Staiemeni  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services:  Chapter  AMM  (Office  of 
Management  Analysis  and  Systems)  last 
amended  at  48  PR  3657  (January  26 
1983),  Chapter  A.MN  (Office  of  Finance] 
last  amended  at  44  FR  56989  (October  3, 
1979),  Chapter  AMS  last  amended  at  49 
FR  13751  (April  6.  1984)  and  Chapter 
Ai^P  last  amended  at  49  FR  IJ-'SI  (April 
6.  1984)  are  amended.  The  follow  ing 
organizational  changes  are  made  to 
reflect  a  streamlining  of  the  Office  of  the 
Secretary,  consolidating  similar 
functions,  reassigning  functions  more 
efficiently  performed  by  the  Operating 
Divisions  of  the  Department,  and 
eliminating  functions  no  longer  required. 
The  changes  reduce  organizational 
overlap  and  duplication,  creating  a  more 
efficient  organization. 
The  changes  are  as  follows: 
1.  Amend  Chapter  AM  as  follows: 

a.  Amend  subsection  AMM.OO  B  by 
deleting  the  word  "and  "  after  sentence 
(10).  substituting  a  semicolon  after 
sentence  (11),  and  adding  the  following 
after  (11):  and,  (12)  providing  as  required 
administrative  support  to  Special  Project 
Officers  appointed  by  and  reporting  to 
the  Assistant  Secretary  for  Management 
and  Budget. 

b.  Amend  section  AMM. 10 
Organization  by  inserting  on  a  new  line 
below  the  Office  of  Public  and  State 
Data  Systems.  Project  Management 
Staff. 

c.  Substitute  the  following  at 
subsection  A.VfM.20  B: 

B  Office  of  Computer  and  Information 
Systems 

The  Office  of  Computer  and 
Information  S>  stems  is  responsible  for: 

1  Developing  and  overseeing  the 
policies  and  procedures  by  which  the 
Department  plans,  acquires,  and 
manages  its  information  systems; 

2.  Managing  HHS  computer 
information  system  activities  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511); 

3.  Managing  the  provision  of 
automated  information  system  services 
to  components  within  the  Office  of  the 
Secretarv;  and. 


4.  Representing  the  Depwrtment  in 
interactions  with  the  Office  of 
Management  and  Budget,  the  General 
Services  Administration,  and  other 
external  entities  regardir>g  the 
managenient  of  HHS  information 
systems, 

(a)  Division  of Sfanagement 
Information  Systems  Planning  and 
Evaluation  is  responsible  for: 

(1)  Establishing  information  syslenvs 
policies  which  govern  the  development 
and  operation  of  information  systems 
throughout  the  Department; 

(2)  Developmg  and  establishing  a 
Departmental  planning  process  for 
relating  information  system 
requirements  to  HHS  programmatic  and 
administrative  needs; 

(3)  Establishing  policies  covering  the 
use  of  information  processing  standards 
throughout  the  Department: 

(4)  Eatablishing  and  maintaining  the 
Department's  inventory  of  information 
systems  resources; 

(5)  Providing  policy  guidance, 
management  planning,  technical 
assistance,  evaluation,  and  oversight  for 
the  implementation  of  systems  security 
processes  and  procedures  for  automated 
information  systems  and  computer 
facilities  throughout  the  Department: 

(6)  Providing  technical  advice, 
systems  analysis,  and  programming  and 
operational  support  for  designated 
Departmental  automated  systems. 

(b)  Division  c^ Automatic  Data 
Processing  fADPJ  and 
Telecommunications  Resources  is 
responsible  for, 

(1 )  Establishing  and  overseeing  a 
Departmental  voikce  and  data 
telecommunications  management 
program; 

(2)  Efitabhshing  procedures  for 
ensuring  the  proper  management  and 
cost  effectiveness  of  existing  AE>P  and 
telecommunications  equipment  within 
HHS  component  organizations: 

(3)  Evaluating  the  management  and 
cost  effectiveness  of  existing  ADP  and 
telecommunicatioM  equipment  within 
HHS  coiTTponent  organizalicms;  and. 

(4)  Providing  technica)  and 
management  evaluabons  of  the 
Department's  long-range  ADP  and 
telecommunications  financial  plans. 

(c)  Division  of  OS  Information 
Resources  Systems  Management  is 
responsible  for: 

(1)  Establishing  policies  and 
procedures  governing  the  acquisition 
and  efficient  utilization  of  ADP  and 
telecommunications  resources  for  the 
Office  of  the  Secretary's  headquarter 
and  regional  components,  including 
appropriate  oversight  and  evaluation; 


(2)  Serving  as  a  coordinating  and 
oversight  organization  which  assures 
the  availabihty  of  computer  time  and 
related  data  processing  and  software 
services  to  the  Office  of  the  Secretary; 

(3)  Managing  the  development  of  the 
automated  information  systems  serving 
the  internal  needs  of  Office  of  the 
Secretary  components;  and, 

(4)  Providing  technical  assistance  for 
the  electronic  mail  system  for  the  Office 
of  the  Secretary. 

d.  Amend  subsection  AMM.20  C, 
paragraph  (a)  by  deleting  item  (4)  in  its 
entirety  and  renumbering  items  (5),  (6). 
and  (7)  as  items  (4).  (5),  and  (6). 

e.  Amend  subsection  AMM.20  F  by 
adding  the  following  paragraph  10: 

(10)  Managing  the  Department's 
printing  and  copying  activities  by: 

(a)  Providing  policy  guidance  to  and 
oversight  over  the  printing  and  copying 
management  programs  carried  out  by 
the  Department's  Operating  Divisions; 
and 

(b)  Providing  Departmental  liaison 
with  the  Congressional  Joint  Committee 
on  Printing,  the  Government  Printing 
Office,  and  other  governmental  entities 
concerned  with  printing  and  copying 
management  matters. 

f  Add  new  subsection  AMM.20  G  to 
read: 

C.  Project  Management  Staff 

The  F>roject  Management  Staff  is 
responsibile  for  implementing 
Departmentwide  management 
improvement  initiatives  designated  for 
special  managerial  attention,  and  for 
providing  day-to-day  leadership  to 
implement  govemmentwide 
management  improvement  initiatives 
when  this  Department  is  requested  by 
Senior  Executive  Branch  officials  to 
serve  as  the  head  of  interagency  task 
forces,  work  groups,  etc.  which  are 
devoted  to  implementing  major 
initiatives.  Individuals  on  the  staff 
function  as  project  manapprs  with 
responsibility  for:  (1)  preparing  specific 
implementation  strategies  and  plans  to 
guide  the  implementation  process;  (2) 
directing  the  day-to-day  activities 
required  to  implement  these  strategies 
and  plans:  (3)  identifying,  mediating  and 
resolving  implementation-related  policy 
issues,  and  [4]  providing  periodic 
progress  reports  to  the  A.ssistant 
Secretary  for  Management  and  Budget 
and  other  senior  government  officials 
charged  with  overseeing  major 
management  initiatives. 

Individual  project  managers  form  and 
direct  implementation  teams.  These 
teams  are  composed  of  specialists  in 
such  areas  as  grants  and  contracts, 
personnel,  budgeting,  management 
information  systems,  and  evaluation. 


These  specialists  assist  the  project 
managers  on  technical  matters  related 
to  implementation  of  individual  projects. 

Individual  project  managers  are 
responsible  for  all  the  day-to-day 
aspects  of  major  management  initiatives 
which  involve  several  Departmental 
components,  or  in  the  case  of 
interagency  initiatives,  involve  several 
Departments  or  independent  agencies. 
As  such,  individual  project  managers 
interact  with  senior  Departmental 
officials  and  senior  officials  from  other 
Departments  and  agencies,  as  well  as 
the  Office  of  Management  and  Budget 
and  other  Executive  Branch  oversight 
organizations. 

2.  Amend  Chapter  AMN  by  deleting 
the  Chapter  in  its  entirety  and 
substituting  the  following: 

AMN.OO    Mission.  The  Office  of 
Finance  provides  guidance  on  budget 
execution,  accounting  systems, 
financing,  financial  and  cost. reporting, 
cash  management,  debt  and  credit 
management,  and  travel  management. 
Serves  as  advisor  to  the  Assistant 
Secretary  for  Management  and  Budget 
in  these  areas. 

AMN. 10    Organization.  The  Office  of 
Finance  is  headed  by  the  Deputy 
Assistant  Secretary,  Finance  who 
reports  to  the  Assistant  Secretary  for 
Management  and  Budget.  Its 
organization  includes: 

Immediate  Office. 

Division  of  Accounting  Operations 

(AMNl). 
Division  of  Accounting  Systems  and 

Procedures  (AMN2). 
Division  of  Financial  Policy  and 

Operations  {AMN3). 
Division  of  Financial  Systems 

Applications  (AMN4). 

AMN. 20    Functions.  The  Office  of 
Finance: 

A.  Develops  and  executes,  in 
coordination  with  the  Office  of  Budget, 
spending  policies  and  procedures  for 
continuing  resolutions  and 
appropriations.  Makes  specific  studies 
and  appraisals  of  financial  aspects  of 
program  operations  in  areas  identified 
by  the  Secretary  or  the  Assistant 
Secretary  for  Management  and  Budget. 

B.  Establishes  and  maintains  a 
Departmental  system  of  financial 
operating  plans. 

C.  Develops  and  manages  a 
Departmentwide  system  for  estimating 
and  controlling  outlays.  Assists  the 
Office  of  Budget  in  presentation  of 
budget  outlay  estimates  to  the  Office  of 
Management  and  Budget  and  the 
Congress. 

D.  Recommends  and  issues 
Departmentwide  policies  and 


procedures  relating  to  fiscal,  cost,  travel, 
and  accounting  activities. 

E.  Recommends  and  executes  policies 
and  procedures  relating  to  the 
expenditure  and  collection  of  funds 
administered  by  the  Department. 

F.  Establishes  uniform  stnndards, 
policies,  classifications,  and 
terminologies  to  be  used  throughout  the 
Department  in  budget  execution  and 
financial  and  cost  reporting. 

G.  Develops  and  maintains  financial 
management  data  collection  and 
reporting  systems  on  programs, 
activities,  and  operations  of  the 
Department. 

H.  Develops  and  executes  policies  and 
procedures  relating  to  (1) 
implementation  and  management  of 
internal  controls,  and  (2)  evaluation  of 
accounting  and  related  systems  for 
conformance  with  the  Comptroller 
General's  principles  and  standards. 

I.  Develops  and  executes  policies  and 
procedures  relating  to  cash  management 
and  financing  of  recipient  organizations 
that  receive  program  funding  from  HHS. 

J.  Develops,  coordinates,  and  issues 
ADP  policy  related  to  the  development, 
implementation,  and  maintenance  of 
Departmentwide  financial  systems. 

K.  In  its  areas  of  responsibility, 
represents  the  Department  in  its 
relationships  with  the  Office  of 
Management  and  Budget,  the  Treasury 
Department,  the  General  Accounting 
Office,  the  General  Services 
Administration,  and  other  Federal 
agencies.  Oversees  Departmental 
implementation  of  central  agency 
directives  relating  to  budget  execution, 
fiscal  policy,  accounting  internal 
controls,  debt  and  credit  management, 
cash  management,  and  travel 
management. 

L.  Operates  and  maintains 
Departmentwide  financial  systems. 

M.  Provides  fiscal,  accounting,  and 
financial  reporting  services  for  the 
Office  of  the  Secretary,  the  Office  of 
Human  Development  Services,  and 
other  Departmental  components  as 
determined  by  the  Assistant  Secretary 
for  Management  and  Budget. 

1.  The  Division  of  Accounting 
Operations: 

a.  Develops  and  maintains  the 
accounting  manual  for  the  Office  of  the 
Secretary  in  conformance  with  the 
Departmental  Accounting  Manual. 

b.  Maintains  official  records  and 
documents  for  the  Office  of  the 
Secretary,  the  Office  of  Human 
Development  Services,  and  other 
Departmental  components  as 
determined  by  the  Assistant  Secretary 
for  Management  and  Budget. 
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c.  In  cooperation  with  the  Division  of 
Financial  Sv stems  Applications, 
maintains  computerized  appropriation 
and  obligation  records  and  accounts  for 
the  Office  of  the  Secretary,  the  Office  of 
Human  Development  Services,  and 

.    other  Departmental  i  omponents  as 
determined  by  the  At^sistant  Secretary 
for  Management  and  Budget. 

d.  Establishes  and  maintains  financial 
controls  over  cash,  accounts  receivable, 
property,  and  other  assets. 

^  e.  In  cooperation  with  the  Division  of 
Financial  Systems  Applications, 
develops  reporting  systems  and 
prepares  financial  and  cost  reports 
covering  activities  of  the  Office  of  the 
Secretary,  the  Office  of  Human 
Development  Services,  and  other 
Departmental  components  as 
determined  by  the  Assistant  Secretary 
for  Management  and  Budget, 
.  f.  Examines  and  pays  vendors 
invoices  transportation,  and  other  bills. 

g.  Examines  and  pays  travel  vouchers 
for  employees. 

h.  Provides  cashier  services. 

i.  Provides  billing  services  for  the 
Department  Working  Capital  Fund  and 
reimbursable  activities, 

2.  The  Division  of  Accounting 
■^stems  and  Procedures: 

a.  Develops  fiscal  and  accounting 
policy  and  procedures  for 
Deparfmentwide  application: 
promulgates  these  procedures  as  well  as 
other  Governmentwide  financial 
procedures  through  the  Department  Staff 
Manual  System. 

b.  Conducts  financial  management 
studies  and  surveys  and  assists  Staff 
Divisions  and  Operating  Divisions  in  the 
design,  installation,  and  improvement  of 
their  accounting  systems  and 
operations. 

c.  Develops  and  executes  policies  and 
procedures  relating  to  implementation 
and  management  of  internal  controls, 

d.  Develops  and  issues  policies  and 
procedures  relating  to  evaluation  of 
accounting  and  related  systems  for 
conformance  with  the  Comptroller 
Geneialfi  principles  and  standards, 

e.  Provides  advice  and  assistance  to 
Staff  Divisions  and  Operating  Divisions 
on  accounting  and  related  fiscal  matters, 

f.  Serves  as  principal  staff  adviser  to 
the  Office  of  Finance  on  accounting  and 
rt.'luted  fiscal  matters, 

g. Reviews  and  drafts  Departmental 
reports  on  Congressional  bills  affecting 
financial  management. 

h.  In  cooperation  with  the  Division  of 
Financial  Systems  Applications, 
operates  and  maintains  the 
Departmental  Payment  Management 
System,  Assures  timely  payments  to 
grantees  and  contractors  and  prescribes 
requirements  for  grantee  and  contractor 


reporting  of  expenditures  and 
accountability  of  Federal  cash  received. 

i.  Provides  technical  assistance  for 
development  of  financial  management 
information  systems  and  other  central 
systems. 

j  Maintains  liaison  with  the  Office  of 
Management  and  Budget,  the  Treasury 
Department,  the  General  Accounting 
Office,  and  other  agencies  on  matters 
involving  accounting  policy  and 
procedures,  internal  controls,  and 
grantee  and  contractor  expenditure 
reporting  and  accountability  of  Federal 
cash  received. 

3.  Tfie  Division  of  Financial  Policy 
and  Operations: 

a.  Establishes  and  maintains  a 
Departmental  budget  execution  system 
based  on  uniform  standards, 
classification,  and  procedures  so  as  to 
apply  resources  consistent  with 
Department  policy  and  budget.  Resolves 
questions  regarding  financial  issues  and 
proper  authority  and  application  of 
funds. 

b.  Establishes  and  maintains  a 
Departmentwide  system  of  outlay 
estimates  in  support  of  formulation  and 
execution  of  the  budget,  including  a 
tracking  process  for  identifying 
variances  and  preparing  reports. 

c.  In  cooperation  with  the  Office  of 
Budget  and  other  staff  offices, 
recommends  policy  for  activities  and 
services  authorized  to  continue  in  the 
absence  of  appropriations  and  for 
continuing  Departmental  operations 
during  periods  of  continuing  resolutions. 

d.  Reviews  agency  Treasury  warrant 
requests  and  apportionment  requests 
and  develops  recommendations  in 
cooperation  with  the  Office  of  Budget 
for  approval  before  submission  to  the 
Treasury  Department  and  the  Office  of 
Management  and  Budget. 

e.  Maintains  the  Catalog  of  Federal 
D.;mestic  Assistance  and  develops  State 
tables  of  projected  obligations  for 
selected  programs, 

f.  RpKim.mer.ds  policy  and  maintains  a 
system  for  tracking  and  improving  cash 
and  credit  managt  ment  and  debt 
collection  throughout  the  Department. 

g.  Develops  financial  policy  and 
maintains  a  system  of  fiscal  reporting  to 
meet  requirements  oi  the  General 
Accounting  Oitice,  Office  of 
Management  and  Budget,  the  Treasury 
Department,  and  the  General  Services 
Administration  that  also  includes  (1) 
development  and  maintenance  of  the 
reports  aspects  of  the  Departmental 
Accounting  Manual,  and  (2)  preparation 
of  periodic  reports. 

h.  Develops  and  maintains  travel  and 
fiscal  voucher  examination  policies  for 
Departmentwide  application  and 
publishes  policies  and  procedures 


through  the  Department  Staff  Manual 
S>stem. 

1.  In  cooperation  with  the  Division  of 
Financial  Systems  Applications, 
develops  and  maintains  a  system  for 
tracking  and  reporting  awards  and  other 
obligations  to  meet  the  needs  of  the 
Financial  Assistance  Awards  Data 
System  reports  and  for  preparing  other 
geographicril-based  domestic  a.'.sistanre 
reports 

j.  Develops  policies  and  procedures 
and,  m  cooperation  with  the  Division  of 
Financial  Svstem  Applications  operates 
the  Central  Registry  System  used 
throughout  the  Department  in  other  dota 
systems  as  a  source  of  recipient  identity, 
address,  and  related  information. 

k.  In  cooperation  with  the  Division  of 
Financial  Systems  Applications. 
operates  and  maintains  the  automated 
Re^jwinal  Accounting  System  and  insures 
proper  exchange  of  data  with  other 
automated  systems:  provides  technir.a! 
assistance  to  regional  personnel  for 
operating  the  system. 

1  Performs  studies  or  analyses  in  anv 
of  these  or  related  subjects  both  singly 
or  with  outside  organizations.  Maintains 
continuous  contact  when  necessary  with 
the  General  Accounting  Office,  the" 
Office  of  Management  and  Budget,  the 
Treasury  Department,  the  General 
Services  .Administration,  or  other 
agencies 

4.  The  Division  of  Financial  Systems 

Applications: 

a.  Intercepts  financial  management 
policy,  requirements,  and  specifications 
for  user  organizations;  designs. 
develops,  implements,  and  maintains  all 
Office  of  Finance  systems  applications 
including,  for  example,  the 
Departmental  accounting  system,  the 
Departmental  Payment  Management 
System,  and  related  sub  systems. 
software  and  procedures  for 
Departmentwide  use  and  operation  on- 
HHS  or  equivalent  computers. 

b.  .Assures  that  applications  are 
properly  integrated  where  feasible  to 
im.prove  tiraeliness  and  accuracy  of 
financial  information  and  promote 
efficient  and  effective  use  of  resources. 

c.  Develops  and  recommends  the 
policy  for  managing  the  design, 
development,  modification,  acquisition 
of  resources,  and  maintenance  of  Office 
of  Finance  computer-based  systems 

d.  Develops  and  maintains  systems 
specifications  and  software,  and 
acquires  hardware  to  meet 
Departmental  financial  management 
reporting  requirements. 

e.  Performs  all  data  base  management 
functions  for  the  Office  of  Finance, 
including  Data  Base  Administration. 
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f  .Assures  the  physical  and  data 
security  of  all  Office  of  Finance  systems 
applications  and  conducts  risk  analyses 
as  necessary. 

g  Seri'es  as  the  Office  of  Finance's 
technical  expert  and  adviser  to  the 
Operating  Divisions,  the  Staff  Divisions, 
and  the  Regions  on  the  computer 
aspects  (hardware,  ddta  base  systems, 
software,  telecommunications)  of 
financial  management  systems. 

h  Develops,  recommends,  and 
maintains  immediate,  intermediate,  and 
long-range  ADP  plans  for  the 
development  and  operation  of  financial 
management  systems:  assures  that  the 
planning  identifies  the  Department's 
ADP  needs  for  support  of  financial 
nianagemeni  in  the  Department. 

3.  Delete  in  their  entirety  Chapters 
AM.M,  AM.\2,  AMN3,  AM.\4,  AM.\5 
and  AM.N6. 

4  .'\mend  Chapter  AMS  as  follows: 

a.  Delete  section  AMS.IO 
Organization  in  its  entirety  and 
substitute  the  following: 

.•\MS.10     Organization.  The  Office  of 
Fdcili'iies  and  Management  Services, 
under  a  Director  who  reports  to  the 
Assistant  Secretary  for  Management 
and  Budget,  consists  of  the  following 
components; 
Office  of  the  Director 
Office  of  Special  Programs  Coordination 
Division  of  Contract  Operations 
Washington  Facilities  Division 
Division  of  Administrative  Services 

h.  Amend  section  .AMS.20  Functions 
as  follows: 

1.  Delete  subsection  B  in  its  entirety 
and  substitute  the  following: 

B.  Office  of  Special  Programs 
Coordination 

Acts  as  the  Department's  focal  point 
with  other  Federal  agencies  and  FIHS 
Operating  Divisions  on  policy  and 
regulatory  issues  involving  Real 
Property.  Space  Management, 
Occupational  Safety  and  health,  and 
Emergency  Preparedness  activities. 

1.  Coordinates  the  Department's  real 
property  program  through  the 
promulgation  of  essential  policies  and 
administrative  procedures.  Recommends 
changes  in  procedures,  budgeting, 
af:quisition,  and  utilization  policies  for 
all  real  property  owned  or  leased  by 
HHS 

2.  Establishes  and  monitors  guidelines 
for  the  utilization  of  GSA  assigned 
space  and  facilities  owned  or  leased  by 
HHS.  Prepares  and  monitors  guidelines 
for  the  space  reduction  program  effort  in 
HHS  on  behalf  of  the  Secretary. 

3.  Establishes  and  maintains 
standards  and  guidelines  for  transfers  of 
real  property  as  required  in  the  Federal 


Property  Assistance  Program.  Maintains 
necessary  records  to  discharge  the  HHS 
responsibilities.  Coordinates  as 
necessary  with  the  General  Services 
Administration's  Property  Review  Board 
and  other  Federal  agencies  in  effecting 
property  transfers  and  in  monitoring 
each  transfer  through  the  period  of 
restrictions  outlined  in  the  conveyances. 

4.  Develops  policies  and  procedures 
related  to  the  HHS  Safety  and 
Occupational  Health  Program.  Provides 
technical  guidance  to  the  components  of 
HHS.  Coordinates  the  gathering  of  data 
necessary  for  mandated  reports  and 
prepares  the  reports  on  behalf  of  the 
Secretary. 

5.  Establishes  information  and 
reporting  standards  for  these  programs. 
Collects,  assembles,  coordinates,  and 
analyzes  required  information  for 
mandated  reporting  to  Congress,  the 
Office  of  Management  and  Budget,  the 
General  Services  Administration,  and 
other  Federal  agencies. 

6.  Oversees  the  development  of 
departmentwide  and  governmentwide 
contingency  plans  and  programs  for  the 
Federal  health  end  human  services 
response  to  the  full  range  of  potential 
natural  disasters  and  emergencies 
including  nuclear  attack.  Such  plans 
specify  responsibilities  and  procedures 
for  the  Department  of  Health  and 
Human  Services,  the  Department  of 
Defense,  the  Veterans  Administration, 
the  American  Red  Cross,  and  related 
health  and  human  services 
organizations  to  provide  assistance  to 
the  States  when  called  upon  under  the 
overall  coordination  of  the  Federal 
Emergency  Management  Agency. 

7.  Keeps  the  Secretary  and  senior  staff 
of  the  Department  informed  of  all  major 
governmentwide  developments  in 
readiness  planning  and  establishes  a 
program  for  developing  and  maintaining 
HHS  readiness  capability.  Oversees 
development  and  maintenance  of  the 
Department's  emergency  planning  and 
operations. 

8.  Oversees  the  review  and  updating 
of  classified  interagency  plans 
maintained  by  the  Federal  Emergency 
Management  Agency  with  respect  to  the 
health  and  human  services  portions  of 
the  nation's  response  plans  for  a  nuclear 
attack.  Coordinates  with  Staff  Divisions, 
Operating  Divisions,  the  Regions  and 
with  other  Federal  agencies  as  required 
to  update  and  upgrade  the  HHS  input  to 
these  plans. 

9.  Provides  leadership  to  the  Regions 
in  reviewing  and  assessing  the  health 
and  human  services  aspcts  of  State 
emergency  plans.  Assures  that  the  HHS 
role  in  assisting  the  States  in  disasters  is 
clear;  that  adequate  plans  are  in  place  to 
respond  when  called  upon:  and,  that 


HHS  officials  are  informed  of  the  plans 
and  are  prepared  to  implement  them. 

10.  Serve  as  the  focal  point  and 
principal  contact  in  the  Department  for 
the  While  House  Emergency 
Mobilization  Preparedness  Board  and 
related  working  groups. 

n.  Oversees  the  design  and  conduct 
of  inter-agency  readiness  exercises  to 
test  HHS  plans  at  national  and  regional 
levels.  Such  exercises  are  designed  so 
that  plans  are  evaluated,  problems 
identified,  and  corrective  action  taken. 

2.  Change  AMS.20  subsection  C  as 
follows;  delete  "and  Grant"  from  the 
title  Division  of  Contract  and  Grant 
Operations:  change  the  phrase  "and 
carries  out  the  centralized  contracting, 
purchasing  and  grant  program  for"  to 
read:  "and  carries  out  the  centralized 
contracting  and  purchasing  program  for" 
in  the  first  sentence  of  subparagraph  C. 

3.  Delete  AMS.20  subsection  D. 
Division  of  Administrative  Services,  and 
substitute  the  following: 

D.  Division  of  Administrative  Services 

Provides  centralized  common  and 
general  administrative  services  and  staff 
support  to  the  Office  of  the  Secretary 
and  Departmental  Operating  Divisions 
at  Headquarters.  These  services  include 
Postal 

Services,  Printing  Procurement  and 
Reprographics,  Materiel  Operations. 
Staff  Audio  and  Visual  Presentation 
Support,  and  the  HHS  Library.  Serves  as 
the  focal  point  for  guidance  and 
assistance  for  the  }iHS  regional 
administrative  services  activities. 

4.  Delete  AMS.20  subsection  F. 
Division  of  Emergency  Coordination  in 
its  entirety. 

5.  Amend  Section  AHP.20  Functions  in 
Chapter  AHP  as  follows: 

a.  Amend  subsection  E  by  deleting  the 
last  sentence  which  reads  Establishes 
and  manages  field  staff  units  supporting 
these  systems. 

b.  Amend  subsection  E  by  deleting 
item  (7)  in  its  entirety  and  renumbering 
item  (8)  as  item  (7). 

Dated:  August  31.  1984. 
John  ].  O'Shaughnessy, 

Assistant  Secretary  for  Management  and 
Budget. 

\FH  Doc  B4-Z374S  Filed  »-e-M:  8:45  am] 
BILLING  CODE  4150-04-M 


Food  and  Drug  Administration 
(Docket  No.  84M-0275] 

Coburn  Optical  Industries,  Inc.; 
Premarket  Approval  of  Medltec  Model 
OPL-3  Nd:YAG  Ophthalmic  User 

AGENCY:  Food  and  Drug  Administration. 


action:  Notice. 
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summary:  The  Food  and  Drug 
Administrdtion  (FDA)  is  announcing  its 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of  the 
Meditec  .Model  OPL-3  Nd:YAG 
|neodymium:yttrium-aluminum-garnet) 
Ophthalmic  Laser  sponsored  by  Coburn 
Optical  Industries.  Inc..  Clearwater,  FL. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devjces  Panel  (formerly 
the  Ophthalmic  Device  Section  of  the 
Ophthalmici^Ear.  Nose,  and  Throat;  and 
Dental  Devi.'es  Panel).  FDA  notified  the 
sponsor  that, the  application  was 
approved  because  the  device  has  been 
shown  to  be  safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  October  9, 1984. 
ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  .MD  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Kyper,  Center  for  Devices 
and  Radiological  Health  (HFZ-402). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  20910 
301-443-7445. 

SUPPLEMENTARY  INFORMATION:  On 
October  4.  1983,  Coburn  Optical 
Industries.  Inc.,  Clearwater,  FL  33516, 
submitted  to  FDA  an  application  for 
premarket  approval  of  the  Meditec 
Model  OPL-3  Nd:YAG  Ophthalmic 
Laser.  The  Meditec  Model  OPL-3 
Nd:YAG  Ophthalmic  Laser,  is  a 
neodymium:yttrium-aluminum-garnet 
ophthalmic  laser  with  a  helium-neon 
(He-Ne)  aiming  beam  that  is  indicated 
for  discussion  of  the  posterior  capsule  of 
the  eye  (posterior  capsulofomy).  The 
application  was  reviewed  on  .November 
17.  1983,  by  the  then  Ophthalmic  Device 
Section  of  the  Ophthalmic;  Ear.  Nose, 
and  Throat;  and  Dental  Devices  Panel, 
an  FDA  Advisory  committee,  which 
recommended  approval  of  the 
application.  (On  April  14.  1984,  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel  was  terminated. 
Concurrently,  FDA  established  the 
Ophthalmic  Devices  Panel  (see  49  FR 
17446;  April  24,  1984).)  On  July  26.  1984. 
FDA  approved  the  application  by  letter 
to  the  sponsor  from  the  Director  of  the 
Office  of  Device  Evaluation  of  the 
Center  for  Devices  and  Radiological 
Health. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA  a 
approval  is  based  is  on  file  with  the 


Dockets  .Management  Branch  (address 
above)  and  is  available  upon  request 
from,  that  office.  A  copy  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Center  for  Devices  and 
Radiological  Health— contact  Charles  H 
Kyper  (HFZ-402)  address  above 
Requests  should  be  identified  with  the 
name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document. 

Opportunity  For  Administrative  Review- 
Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e{g)),  for  administrative  review  of 
FDA's  decison  to  approve  this 
application.  A  petitioner  may  request 
eilher  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  FDA's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  of  FDA's  action  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisorv'  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fart  for  resolution  through 
administrative  review,  .^fter  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviev\ed.  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details 

Petitioners  may.  at  any  time  on  or 
before  October  9,  1984.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  am. 
and  4  p.m..  Monday  through  Friday. 

Dated  August  31. 1984, 
|o»eph  P.  Hile, 

Associate  Commissioner  for  Regulatory 

Affairs. 

ire  Doc  84-23656  Filed  *-*-84  B  «5  am| 
BIUJNO  COOC  «1«0-01-M 


I  Docket  No.  83  V-039S  ] 

Spectra-Phy»Jc»,  Inc^  Availability  of 
Approved  Variance  for  Hand  Held  UPC 
Laser  Scanners 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  [VD.\]  is  announcing 
that  a  variance  from  the  performance 
standard  for  laser  products  has  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for 
various  models  of  hand  held  universal 
product  code  (UPC)  laser  scanners 
manufactured  by  Spectra-Physics.  The 
laser  scanners  are  used  to  read  UPC  bar 
code  labels 

DATES:  The  var;ance  became  effective 
luHP  25,  1984.  a.nd  ends  June  25,  1989. 

ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (kFA-305).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishprs  Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers,  Center  for  Devicps  and 
Radiological  Health  (HFZ-64).  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-433-4874 

SUPPLEMENTARY  INFORMATION:  Under 
§  1010.4(21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f), 
FDA  has  granted  Spectra-Physics,  inc., 
959  Terry  St„  Eugene.  OR  97402,  a 
variance  from  {  1040.10(f)(6)  (21  CFR 
1040  10(f|(6i)  of  the  performance 
standard  for  laser  products  for  their 
Class  II  hand  held  UPC  laser  scanners. 

The  specific  requirements  of  the 
standard  for  which  a  variance  has  been 
granted  pertain  to  the  provisions  of 
§  1040.10(f)(6)  that  otherwise  would 
require  the  laser  scanners  to  be 
equipped  with  beam  attenuators  to 
reduce  the  laser  radiation  output  of  the 
lasers  to  below  Class  I  limits.  All  other 
provisions  of  the  performance  standard 
remain  applicable  to  the  product. 

CDRH  has  determined  that:  (a)  The 
requirement  of  §  1040(f")(6)  is  not 
appropriate  for  the  product;  and  (b) 
suitable  means  of  radiation  safety  and 
protection  are  provided  by  the  existing 
equipment  design,  by  the  requirement 
that  the  laser  system  be  turned  on  only 
by  using  a  normally  off  momentary 
switch  and  by  the  requirement  that  the 
product  be  of  either  Class  I  or  Class  II. 
Therefore,  on  June  25,  1984,  FDA 
approved  the  requested  variance  by 
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lettfr  to  the  manufacturer  from  the 
Depiity  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  laser  scanners 
shall  hear  on  the  certification  label 
required  by  §  1010.2(a)  (21  CFR 
1010  J(aj)  a  variance  number,  which  is 
the  docket  number  appearin,s!  in  the 
heading  of  this  notice,  and  the  effective 
date  of  the  variance. 

In  accordance  with  §  1010.4.  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
putihc  display  under  the  design.ited 
docket  number  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p  m..  Monday  through 
Friday, 

Dileii-  August  31.  1984 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FH  D>»c  84-r)6Sr  Filed  9-n-M.  8-45  am| 
BILUNG  CODE  41«M)1-M 

(Docket  No.  77N-0240;  DESI  17861 

Certain  Single-Entity  Coronary 
Vasodilators — Oral  Nitroglycerin;  Drug 
Efficacy  Study  Implementation; 
Revocation  of  Exemption; 
Announcement  of  Marketing 
Conditions 

agency:  Food  and  Drug  Administration. 
action:  Notice 


summary:  The  Fond  and  Drug 
Administration  (FDA)  is  revoking  the 
temporary  exemption  for  single-entity 
coronary  vasodilator  drug  products 
containing  controiled-release 
nitroglycerin  because  the  drug  has  been 
shown  to  be  effective  for  the  prevention 
of  ariL'ina  pectoris.  Under  the  exemption, 
the  drug  products  have  been  allowed  to 
remain  on  the  market  for  continued 
study  beyond  the  time  limit  scheduled 
for  implementation  of  the  Drug  Efficacy 
Study.  This  notice  also  announces  the 
marketing  and  labeling  conditions  for 
the  products. 

DATES:  The  revocation  of  exemption  is 
efft-ctive  September  7.  1984; 
bioavailability  supplements  to  approved 
or  conditionally  approved  new  drug 
applications  are  due  on  or  before  March 
6.  1985;  other  supplements  are  due  on  or 
before  November  6,  1984. 

ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  77N-0240 
(DESI  1786),  directed  to  the  attention  of 
the  appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration,  5600  Fishers  Lane. 


Rockville.  MD  20857,  except  requests  for 
opinion  of  applicability  are  to  be  sent  to 
the  address  listed  below, 

Supplements  to  full  new  drug 
applications  (identify  with  NDA 
number):  Division  of  Cardio-Renal  Drug 
Products  (HFN-110),  Rm.  16B-45,  Center 
for  Drugs  and  Biologies. 

Supplements  to  the  conditionally 
approved  abbreviated  new  drug 
applications  (identify  with  ANDA 
number);  Division  of  Generic  Drugs 
(HFN-230),  Rm.  16-70,  Center  for  Drugs 
and  Biologies, 

Original  abbreviated  new  drug 
applications  (identify  with  ANDA 
number):  Division  of  Generic  Drugs 
(HFN-230).  Rm.  16-70.  Center  for  Drugs 
and  Biologies. 

Requests  for  infonnation  on 
conducting  bioavailability/ 
bioequivalence  tests:  Division  of 
Biopharmaceutics  (HFN-220),  Center  for 
Drugs  and  Biologies. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  DivisicKi  of  Drug  Labeling 
Compliance  (HFN-310),  Rm.  216,  Center 
for  Drugs  and  Biologies,  5640  Nicholson 
Lane,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings,  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  (DESI  1786)  pubhshed  in  the 
Federal  Register  of  February  25, 1972  (37 
FR  4001),  FDA  announced  its  evaluation 
of  reports  received  from  the  National 
Acatlemy  of  Sciences/National 
Research  Council,  Drug  Efficacy  Study 
Group,  on  certain  coronary  vasodilator 
drugs.  FDA  classified  controlied-release 
tablets  of  nitro^ycerin  as  possibly 
effective  for  incfications  relating  to  the 
management,  prophylaxis,  or  treatment 
of  anginal  attacks. 

Notices  published  in  the  Federal 
Register  of  August  26, 1977  (42  FR 
43127),  October  21.  1977  (42  FR  56156), 
and  September  15, 1978  (43  FR  41282), 
amended  earlier  notices  (37  FR  26623, 
December  14, 1972:  and  38  FR  18477,  July 
11,  1973)  by  temporarily  exempting 
nitroglycerin  in  controiled-release  forms 
from  the  time  limits  established  for 
completing  certain  phases  of  the  Drug 
Efficacy  Study  Implementation  (DESI)      • 
program.  The  temporary  exemption  also 
applied  to  nitroglycerin  in  topical 
ointment  and  conventional  oral  forms. 
The  amending  notices  established 
conditions  for  marketing  these  products, 
including  requirements  for  both 
bioavailability  and  clinical  studies.  The 
availability  of  guides  and  methods  for 
conducting  bioavailability  and  clinical 


effectiveness  studies  and  the  specific 
conditions  under  which  the  products 
could  be  marketed  were  published  in  the 
August  26.  1977  notice.  Conditions  were 
established  for  marketing  of  identical, 
similar,  or  related  products  (21  CFR 
310.6)  whether  or  not  they  had  been 
marketed  or  whether  or  not  they  were 
subjects  of  approved  new  drug 
applications  (NDA's).  An  abbreviated 
NDA  (ANDA)  was  required  for 
marketing  of  products  not  the  subject  of 
an  NDA.  The  conditions  provided  for 
such  products  to  be  conditionally 
approved,  pending  the  results  of  ongoing 
Studies. 

In  the  September  15, 1978  notice,  FDA 
announced  a  change  in  the  previously 
published  conditions  for  testing  and 
marketing  single-entity  coronary 
vasodilators.  The  change  eliminated  the 
requirement  that  each  manufacturer 
conduct  or  participate  in  effectiveness 
studies  and  allowed  a  drug  to  remain  on 
or  enter  the  market  even  though  its 
manufacturer  was  not  conducting 
clinical  studies  of  effectiveness, 
provided  that  some  other  manufacturer 
was  conducting  such  studies  on  a 
product  containing  the  same  chemical 
entity  in  a  similar  dosage  form.  The 
notice  also  extended  the  dates  for 
completing  ongoing  studies. 

In  response  to  the  exempting  notices, 
two  firms  submitted  data  and 
information  to  support  effectiveness  of 
controiled-release  nitroglycerin. 

The  agency  has  completed  its  review 
of  the  data  submitted  for  oral  controiled- 
release  nitroglycerin  and  found  that  the 
data  provide  substantial  evidence  of 
effectiveness.  This  notice  announces 
that  conclusion  and  the  conditions  under 
which  the  products  may  be  marketed. 

Accordingly,  the  temporary  exemption 
as  it  pertains  to  oral  controiled-release 
nitroglycerin  is  hereby  revoked. 

Certain  other  nitroglycerin  products 
remain  exempt  under  Category  I  and 
will  be  the  subjects  of  future  Federal 
Register  notices. 

Efficacy  Review 

Marion  Laboratories.  Inc.,  and 
Wharton  Laboratories,  Inc.,  submitted 
data  to  support  the  effectiveness  of 
controiled-release  nitroglycerin  capsules 
and  tablets  for  their  indications  relating 
to  the  prophylaxis,  treatment,  and 
management  of  angina  pectoris.  The 
data  submitted  were  evaluated  and 
determined  to  support  effectiveness  for 
prevention  of  angina  pectoris.  The  data 
also  suggest  that  tolerance  develops 
with  sustained  use  of  nitrates  but  do  not 
define  the  extent  to  which  such 
tolerance  may  occur.  The  controiled- 
release  form  of  nitroglycerin  reviewed 
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here  is  not  recommended  for  aborting  an 
acute  attack  of  angina  pectoris  because 
of  the  length  of  time  required  for  onset 
of  effect  of  a  swallowed  formulation. 
The  following  studies  provide 
substantial  evidence  that  controlled- 
release  nitroglycerin  is  effective  for  the 
prevention  of  angina  pectoris. 
I.Steele,  P.P., 'The  Effect  of 
Sustained  Release  Nitroglycerin 
Capsules  vs.  Placebo  Capsules  on  the 
Exercise  Tolerance  of  Patients  with 
Angina  Pectoris,"  Marion  Laboratories, 
Inc.,  1984. 

2.  Winsor,  T.,  "'Effect  of  Nitroglycerin 
on  Exercise  Performance  in  Patients 
with  Angina  Pectoris:  A  Double-Blind 
Cross-Over  Study  Using  Multistage 
Treadmill  Exercise  Tests,"  American 
Heart  Journal  90:611.  1975.  ^ 

List  of  NDA's  and  ANDA's 

The  following  NDA's  and  ANDA's 
previously  approved  or  conditionally 
approved  on  the  basis  of  safety,  but  not 
effectiveness,  are  subject  to  the  finding 
and  conditions  stated  in  this  notice: 

1.  NDA  9-599:  Nitroglyn  Sustained 
Action  Tablets  containing  2.6  milligrams 
(mg)  or  6.5  mg  nitroglycerin  per  tablet: 
Key  Pharmaceuticals,  Inc.,  18425  NW.  2d 
Ave.,  P.O.  Box  694307.  Miami.  FL  33169- 
1307. 

2  NDA  16-447;  Nitrospan  (controlled- 
release)  Capsules  containing  2.5  mg 
nitroglycerin  per  caps;jle;  USV 
Laboratories.  Division  USV 
Pharmaceutical  Corp.,  1  Scarsdale  Rd., 
Tuckahoe,  NY  10707. 

3.  NDA  16-518;  Nitro-Bid  (controUed- 
release)  Capsules  containing  2.5  mg 
nitroglycerin  per  capsule;  Marion 
Laboratories,  Inc.,  10236  Bunker  Ridge 
Rd..  Kansas  Citv,  MO  64137. 

4.  NDA  16-975;  Nitro-Bid  (controUed- 
release]  Capsules  containing  65  mg 
nitroglycerin  per  capsule;  Marion 
Laboratories. 

5.  NDA  17-384;  Nitrong  (controlled- 
release)  Tablets  containing  2.6  mg 
nitroglycerin  per  tablet,  Wharton 
Laboratories.  Inc.,  Division  U.S.  Efhicals, 
Inc..  37-02  48th  Ave..  Long  Island  City, 
NY  11101. 

6.  AND  A  86-110;  Sustachron 
(controlled-release)  Tablets  containing 

6.5  mg  nitroglycerin  per  tablet:  Forest 
Laboratories,  300  Prospect  St.,  Inwood, 
NY  11696. 

7.  ANDA  86-112:  Sustachron 
(controlled-release)  Tablets  containing  - 

2.6  mg  nitroglycerin  per  tablet;  Forest 
Laboratories. 

8.  ANDA  86-126;  Nitrong  (controlled- 
release)  Tablets  containing  6.5  mg 
nitroglycerin  per  tablet;  Wharton 
Laboratories,  Inc. 

9.  ANDA  86-132:  Nitro-Bid 
(controlled-release)  Capsules  containing 


2  5  mg  nitroglycerin  per  capsule;  Marion 
Laboratories 

10.  ANDA  86-133;  Nitro-Bid 
(controlled-release)  Capsules  containing 
6.5  mg  nitroglycerin  per  capsule;  Marion 
Laboratories. 

11.  ANDA  86-138;  Nitrong  (controlled- 
release)  Tablets  containing  2.6  mg 
nitroglycerin  per  tablet;  Wharton 
Laboratories. 

12.  ANDA  86-214;  Nitrospan 
(controlled-release)  Capsules  containing 
2.5  mg  nitroglycerin  per  capsule;  USV 
Laboratories. 

13.  ANDA  86-228:  Nitroglycerin 
Controlled-Release  Capsules  containing 
2.5  mg  of  the  drug  per  capsule;  Cord 
Laboratories,  Inc.,  2555  West  Midway 
Blvd.,  Broomfield.  CO  80020. 

14.  ANDA  86-230  Nitroglycerin 
Controlled-Release  Capsules  containing 
6.5  mg  of  the  drug  per  capsule;  Cord 
Laboratories. 

15.  ANDA  86-^25;  Nitro-Bid 
(controlled-release)  Capsules  containing 

9  mg  nitroglycerin  per  capsule;  Marion 
Laboratories. 

16.  ANDA  86-426;  Nitro-Bid 
(controlled-release)  Capsules  containing 
13  mg  nitroglycerin  per  capsule:  Marion 
Laboratories. 

17.  ANDA  86-537;  .Nitroglycerin 
Controlled-Release  Capsules  containing 
6.5  mg  of  the  drug  per  capsule;  KV 
Pharmaceutical  Co..  2530  South  Hanley 
Rd.,  St.  Louis,  MO  63144 

18.  A.NDA  86-538:  Nitroglycerin 
Controlled-Release  Capsules  containing 
2.5  mg  of  the  drug  per  capsule:  KV 
Pharmaceutical. 

19.  A.NDA  86-649;  Sustachron 
(controlled-release)  Tablets  containing 

10  mg  nitroglycerin  per  tablet;  Forest 
Laboratories. 

20  ANDA  86-787;  Sustac  (controlled- 
release)  Tablets  containing  10  mg 
nitroglycerin  per  tablet:  Forest 
Laboratories 

21.  ANDA  86-869:  Nitrospan 
(controlled-release)  Capsules  containing 
6.5  mg  of  nitroglycerin  per  capsule;  USV 
Laboratories. 

22.  A.ND.A  86-891:  Nitroglycerin 
Controlled-Release  Capsules  containing 
2.5  mg  of  the  drug  per  capsule:  Lederle 
Laboratories.  Division  of  Amencan 
Cyanamid  Co..  North  Middletown  Rd.. 
P.O.  Box  500.  Peari  River,  NY  10965. 

23.  A.NDA  86-894:  .Nitroglycerin 
Controlled-Release  Capsules  containing 
64  mg  of  the  drug  per  capsule:  Lederie 
Laboratories. 

24.  A.NDA  87-109:  Nitroglycerin 
Controlled-Release  Capsules  containing 
9  mg  of  the  drug  per  capsule;  KV 
Pharmaceuticals. 

25.  ANDA  87-110;  Nitroglycerin 
Controlled-Release  Capsules  containing 


13  mg  of  the  drug  per  capsule;  KV 
Pharmaceuticals 

26.  A.NDA  87-229:  Nitrobon 
(controlled-release)  Capsules  containing 
2.5  mg  nitroglycerin  per  capsule:  Inwood 
Laboratories,  Inc.,  Ehvision  of  Forest 
Laboratories,  Inc.,  300  Prospect  St., 
Inwood.  NY  11696. 

27  .'WDA  87-484:  Nitroglycerin 
Controlled-Release  Capsules  containirig 
6.5  mg  of  the  drug  per  capsule;  Ascot 
Hospital  Pharmaceuticals.  Inc..  8055 
North  Ridgeway  Ave..  Skokie.  IL  60076. 

28.  ANDA  871485:  Nitroglycerin 
Controlled-Release  Capsules  containing 
6  5  mg  of  the  drug  per  capsule;  Ascot 
Hospital  Pharmaceuticals. 

29.  ANDA  87-544;  Nitrobon 
(controlled-release)  Capsules  containing 
6  5  mg  nitroglycerin  per  capsule:  Ascot 
Hospital  Pharmaceuticals, 

30.  A.NDA  87-715;  Nitrong  (controlled- 
release)  Tablets  containing  9  mg 
nitroglycerin  per  tablet:  Wharton 
Laboratories. 

31.  A.NDA  87-814;  Nitro-Time 
(controlled-release)  Capsules  containing 
2.5  mg  nitroglycerin  per  capsule;  Time 
Cap  Laboratories.  36  .New  York  Ave.. 
Westbury,  NY  11590. 

32.  ANDA  87-815;  Nitro-Time 
(controlled-release)  Capsules  containing 
6.5  mg  nitroglycenn  per  capsule;  Time 
Cap  Laboratories. 

33  ANDA  87-816:  Nitro-Time 
(controlled-release)  Capsules  containing 
9  mg  nitroglycerin  per  capsule:  Time 
Cap  Laboratories. 

34.  .ANDA  87-975;  Nitroglycerin 
Controlled-Release  Capsules  containing 
2  5  mg  of  the  drug  per  capsule;  TTie 
Vitarine  Co.,  Division  of  Phoenix 
Pharmaceutical,  Inc.,  227-15  North 
Conduit  .\\e..  Spnngfield  Gardens,  .NY 
11413. 

35  .^NDA  87-976;  Nitroglycenn 
Controlled-Release  Capsules  containing 
6,5  mg  of  the  drug  per  capsule;  The 
Vitarine  Co.,  Inc. 

36.  ./\NDA  88-220:  Nitroglycerin 
Controlled  Release  Capsules  containing 
9  mg  of  the  drug  per  capsule:  Cord 
Laboratories, 

_  37,  ANDA  88-509;  Nitroglycerin 
Controlled  Release  Capsules  containing 
9  mg  of  the  drug  capsule;  Phoenix 
Pharmaceutical,  Inc.,  227-15  North 
Conduit  Ave.,  Spnngfield  Gardens.  NY 
11413. 

New  Drug  Status 

A  drug  product  that  contains  oral 
nitroglycerin  (controlled-release)  is 
regarded  as  a  new  drug  (21  U.S.C, 
321(p))  and  an  approved  new  drug 
application  is  required  for  marketing  it. 
The  new  drug  applications  listed  above 
represent  (1)  NDA's  approved  on  the 
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basis  of  safety  before  effectiveness 
studios  were  required  and  (2)  ANDA's 
conditionally  approved  under  the 
temporary  exemption  that  allowed  these 
products  to  be  marketed  while 
effectiveness  studies  were  conducted. 
None  of  these  applications  is  approved 
on  the  basis  of  effectiveness  of  the  drug 
product.  Therefore,  supplemental  new 
drug  applications  are  now  required  to 
revise  the  labeling  and  to  provide 
additional  information  necessary  for  full 
approval  of  the  N'DA's  and  ANDA's  on 
the  basis  of  effectiveness,  as  well  as 
safety. 

In  addition  to  the  holders  of  the 
applications  specifically  named  above, 
this  notice  applies  to  any  person  who 
manufactures  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical  to  a  drug  product  named 
above.  It  may  also  be  applicable,  under 
21  CFR  310.6,  to  a  related  or  similar  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application.  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

Conditions  for  .'\pproval  and  Marketing 

The  Food  and  Drug  Administration 
has  reviewed  all  available  evidence  and 
concludes  that  single-entity  oral 
controlled-release  nitroglycerin  is 
effective  for  the  indications  in  the 
labeling  conditions  below.  The  agency  is 
prepared  to  approve  abbreviated  new 
drug  applications  for  products 
containing  oral  controlled-release 
nitroglycerin  as  a  single-entity  and 
supplements  to  previously  approved 
new  drug  applications  and  conditionally 
approved  abbreviated  new  drug 
applications  under  the  conditions 
described  in  this  notice. 

A.  F(.;r777  of  drug.  The  drug  is  in 
controlled-release  tablet  or  capsule  form 
suitable  for  oral  administration. 

B.  Labeling  conditions.  1.  The  label 
bears  the  statement  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription." 

2.  The  drug  is  Idbled  to  comply  with 
all  requirements  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  regulations, 
and  the  labeling  bears  adequate 
information  for  safe  and  effective  use  of 
the  drug.  The  general  outline  of  the 
labeling  is  as  follows: 


Product  Name  (Nitroglycerin)  Package 
Insert 


Description 

Nitroglycerin,  and  organic  nitrate,  is  a 
vasodilator  which  has  effects  on  both 
arteries  and  veins.  The  chemical  name 
for  nitroglycerin  is  1.2.3  propanetriol 
trinitrate  (CaHsN^OBJ.  The  compound 
has  a  molecular  weight  of  227.09.  The 
chemical  structure  is:  (To  her  inserted 
by  manufacturer  or  distributor) 

Each  [Product  Name]  controlled- 
release  (capsule  or  tablet)  contains:  [    J 
mg  nitroglycerin  (description  of  capsule 
or  tablet). 

Clinical  Pharmacology 

The  principal  pharmacological  action 
of  nitroglycerin  is  relaxation  of  vascular 
smooth  muscle,  producing  a  vasodilator 
effect  on  both  peripheral  arteries  and 
veins  with  more  predominant  effects  on 
the  latter.  Dilation  of  the  post-capillary 
vessels,  includings  large  veins,  promotes 
peripheral  pooling  of  blood  and 
decreases  venous  return  to  the  heart, 
thereby  reducing  left  ventricular  end- 
diastolic  pressure  (pre-load).  Arteriolar 
relaxation  reduces  systemic  vascular 
resistance  and  arterial  pressure  (after- 
load). 

The  mechanism  by  which 
nitroglycerin  relieves  angina  pectoris  is 
not  fully  understood.  Myocardial  oxygen 
consumption  or  demand  (as  measured 
by  the  pressure-rate  product,  tension- 
time  index,  and  stroke  work  index)  is 
decreased  by  both  the  arterial  and 
venous  effects  of  nitroglycerin  and. 
presumably,  a  more  favorable  supply- 
demand  ratio  is  achieved.  While  the 
large  epicardial  coronary  arteries  are 
also  dilated  by  nitroglycerin,  the  extent 
to  which  this  actions  contributes  to 
relief  of  exertional  angina  is  unclear. 

Nitroglycerin  is  rapidly  metabolized  in 
vivo,  with  a  liver  reductase  enzyme 
having  primary  importance  in  the 
formation  of  glycerol  nitrate  metabolites 
and  inorganic  nitrate.  Two  active  major 
metabolites.  1-2  and  1-3 
dinitroglycerols.  the  products  of 
hydrolysis,  although  less  potent  as 
vasodilators,  have  longer  plasma  half- 
lives  than  the  parent  compound,  and 
appear  in  substantial  concentration.  The 
dinitrates  are  further  metabolized  to 
mononitrates  (considered  biologically 
inactive  with  respect  to  cardiovascular 
effects)  and  ultimately  glycerol  and 
carbon  dioxide.  There  is  extensive  first- 
pass  deactivation  by  the  liver  of 
nitroglycerin  following  gastrointestinal 
absorption,  but  the  hepatic  reductase 
activity  may  be  saturated  by  some  doses 
of  oral  nitroglycerin,  resulting  in 
prolonged  pharmacologic  effects. 
Hemodynamic  studies  employing 


plethysmographic  methods  in  human 
volunteers  have  demonstrated  that  oral 
nitroglycerin  (single  dose  6.5  mg)  has 
biologic  effects  significantly  different 
from  placebo  for  up  to  8  hours. 

Adequate  studies  defining  the 
pharmacokinetics  of  [Product  Name] 
have  not  been  reported.  The  clinical 
relevance  of  nitroglycerin  blood  levels 
has  not  been  established,  since 
therapeutic  levels  of  the  drug  and 
metabolites  have  not  been  defined. 
Therapeutic  doses  of  nitroglycerin 
reduce  systolic  and  mean  arterial  blood 
pressures,  expecially  when  the  patient 
assumes  upright  posture.  Systolic  blood 
pressure  is  decreased  for  up  to  4  hours 
after  a  single  dose  of  6.5  mg  of 
swallowed  controlled  release 
nitroglycerin. 

Clinical  studies  indicate  that  oral 
controlled-release  nitroglycerin  may 
reduce  abnormally  elevated  left 
ventricular  end-diastolic  pressure 
(LVEDP).  a  hemodynamic  occurrence 
during  acute  episodes  of  angina  pectoris. 
Although  there  have  been  no  reported, 
invasively  measured,  hemodynamic 
studies  of  [Product  Name]  in  patients 
with  angina  pectoris,  controlled  clinical 
trials  in  patients  with  congestive  heart 
failure  have  shown  significant  decreases 
in  mean  LVEDP  for  as  long  as  4  hours 
after  a  single  dose  (6.5-19.5  mg)  of  oral 
nitroglycerin.  The  onset  of 
hemodynamic  effect  from  the  swallowed 
form  of  nitroglycerin  is  not  sufficiently 
rapid  to  be  of  use  in  aborting  an  acute 
episode  of  angina  pectoris. 

Indications  and  Usage 

[Product  Name]  is  indicated  for  the 
prevention  of  angina  pectoris  due  to 
coronary  artery  disease.  Controlled 
clinical  trials  have  demonstrated  that 
this  form  of  nitroglycerin  is  effective  in 
improving  exercise  tolerance  in  patients 
with  exertional  angina  pectoris. 
Controlled  clinical  studies  of  2.6  mg  and 
larger  (6.5-26  mg)  does  in  patients  with 
angina  pectoris  have  shown 
improvement  in  treadmill  exercise  time 
for  at  least  4  hours  after  dosing. 

Contraindications 

Nitroglycerin  is  contraindicated  in 
patients  who  have  shown  purported 
hypersensitivity  or  idiosyncracy  to  it  or 
other  nitrates  or  nitrites. 

Warnings 

The  use  of  any  form  of  nitroglycerin 
during  the  early  days  of  acute 
myocardial  infarction  requires  particular 
attention  to  hemodynamic  monitoring 
and  clinical  status.  In  general  a  long- 
acting  dosage  form  such  as  [  ] 
should  not  be  used  because  its  effects 
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are  difficult  to  terminate  rapidly  should 
excesive  hypotension  or  tachycardia 
develop. 

Precautions 

General 

Severe  hypotension,  particularly  with 
upright  posture,  may  occur  even  with 
small  doses  of  nitroglycerin.  The  drug 
therefore  should  be  used  with  caution  in 
subjects  who  may  have  volume 
depletion  from  diuretic  therapy  or  m 
patients  who  have  low  systohc  blood 
pressure  (eg  .  below  90  mm  Hg). 
Paradoxical  bradycardia  and  increased 
angina  pectoris  may  accompany 
nitroglycerin-induced  hypotension. 

Nitrate  therapy  md\  aggiavate  the 
angina  caused  by  hypertrophic 
cardiomyopathy 

Tolerance  to  this  drug  and  cross- 
tolerance  to  other  nitrates  and  nitrites 
may  occur.  Tolerance  to  the  vascular 
and  antianginal  effects  of  nitrates  has 
been  demonstrated  in  clinical  trials, 
experience  through  occupational 
exposure,  and  in  isolated  tissue 
experiments  in  the  Laboratory. 

The  importance  of  tolerance  to  the  use 
of  nitroglycerin  in  the  management  of 
patients  with  angina  pectoris  has  not 
been  determined.  In  controlled  clinical 
trials  in  patients  with  angina  pectoris, 
sustained  therapy  with  some  nitrate 
preparations  resulted  in  significantly 
less  and  shorter  duration  of 
improvement  in  exercise  time  on  stress 
testing  than  did  acute  therapy.  However, 
a  controlled  study  of  repetitive  doses  of 
oral  nitroglycerin  showed  treadmill 
performance  to  be  significantly  better 
with  drug  than  with  placebo  in  18 
patients  with  angina  pccto.-is  after  2 
weeks  of  therapy. 

In  industrial  workers  continuously 
exposed  to  nitroglycerin,  tolerance 
cleariy  occurs.  Moreover,  physical 
dependence  also  occurs  since  chest 
pain,  acute  myocardial  infarction,  and 
even  sudden  death  have  occurred  during 
temporary  withdrawal  of  nitroglycerin 
from  the  workers.  In  various  clinical 
trials  in  angina  patients,  there  are 
reports  of  anginal  attacks  being  more 
easily  provoked  and  of  rebound  in  the 
hemodynamic  effects  soon  after  nitrate 
withdrawal.  The  relative  importance  of 
these  observations  to  the  routine, 
clinical  use  of  nitroglycenn  are  not 
known.  However,  it  seems  prudent  to 
gradually  withdraw  patients  from 
nitroglycerin  when  the  lherap>  is  being 
terminated,  rather  than  stopping  the 
drug  abruptly. 

Drug  Interactions 

Alcohol  may  enhance  sensitivity  to 
the  hypotensive  effects  of  nitrates. 


Nitroglycerin  acts  directly  on  vascular 
muscle.  Therefore,  any  other  agents  that 
depend  on  vascular  smooth  muscle  as 
the  final  common  path  can  be  expected 
to  have  decreased  or  increased  effect 
di'pending  upon  the  agent. 

Marked  symptomatic  orthostatic 
hypotension  has  been  reported  when 
calcium  channel  blockers  and  oral 
controlled-release  nitroglycerin  were 
used  in  combination.  Dose  adjustments 
of  either  class  of  agents  may  be 
necessary. 

Carcinogenesis.  Mutagenesis, 
Impairwent  of  Fertility 

No  long-term  studies  in  animals  have 
been  performed  to  evaluate  carcinogenic 
potential  of  [Product  Name). 

Pregnancy 

Pregnancy  Category  C.  Animal 
reproduction  studies  have  not  been 
conducted  with  [Product  Name].  It  is 
also  not  known  whether  nitroglycerin 
can  cause  fetal  harm  when  administered 
to  a  pregnant  woman  or  can  affect 
reproduction  capacity.  Nitroglycerin 
should  be  given  to  a  pregnant  woman 
only  if  clearly  needed. 

Nursing  Mothers 

It  is  not  knowm  whether  nitroglycerin 
is  excreted  in  human  milk.  Because 
many  drugs  are  excreted  in  human  milk, 
caution  should  be  exercised  when 
[Product  Name]  is  administered  to  a 
nursing  woman. 

Pediatric  Use 

Safety  and  effectiveness  in  children 
have  not  been  established. 

Adverse  Reactions 

Adverse  reactions  to  [FYoduct  Name]. 
particularly  headache  and  hypotension, 
are  generally  dose-related.  In  clinical 
trials  at  various  doses  of  nitroglycerin, 
the  following  adverse  effects  have  been 
observed: 

Headache,  which  may  be  severe  and 
persistent,  is  the  most  comm.only 
reported  side  effect  of  nitroglycerin, 
with  an  incidence  in  the  order  of  about 
50%  in  some  studies.  Cutaneous 
vasodilation  with  flushing  may  occur. 
Transient  episodes  of  dizziness  and 
weakness,  as  well  as  other  signs  of 
cerebral  ischemia  associated  with 
postural  hypotension,  may  occasionally 
develop.  An  occasional  individual  may 
exhibit  marked  sensitivity  to  the 
h\  potensive  effects  of  nitrates  and 
severe  responses  (nausea,  vomiting, 
weakness,  restlessness,  pallor, 
perspiration,  and  collapse)  may  occur 
even  with  therapeutic  doses  of  nitrates. 
Drug  rash  and/or  exfoliative  dermatitis 
have  been  reported  in  patients  receiving 


ntrate  therapy.  Nausea  and  vomiting 
appear  to  be  uncommon 

Overdosage 

Signs  and  Symptoms 

Nitrate  overdosage  may  result  m: 
Severe  hypotension,  persistent 
throbbing  headache,  vertigo,  palpitation. 
Msual  disturbance,  flushing  and 
perspiring  skin  (later  becoming  cold  and 
cyanotic),  nausea  and  vomiting 
(possibly  with  colic  and  even  blood\ 
diarrhea),  syncope  (especially  in  the 
upright  posture),  methemoglobinemia 
with  cyanosis  and  anorexia,  initial 
hypernea.  dyspnea  and  slow  breathing, 
slow  pulse  (dicrotic  and  intermittent). 
heart  block,  increased  intracranial 
pressure  with  cerebral  symptoms  of 
confusion  and  moderate  fever,  paralysis 
and  coma  followed  by  clonic 
convulsions,  and  possibly  death  due  to 
circulatorj'  collapse. 

Treatment  of  Ch'erdosage 

Keep  the  patient  recumbent  in  a  shock 
position  and  comfortably  warm.  Gastric 
lavage  may  be  of  use  if  the  medication 
has  only  recently  been  swallowed. 
Passive  movement  of  the  extremities 
may  aid  venous  return.  Administer 
oxygen  and  artificial  ventilation  if 
necessary.  If  methemoglobinemia  is 
present,  administration  of  methylene 
blue  11%  solution).  1-2  mg/kg 
intravenously,  may  be  required. 

Methemoglobin 

Case  reports  of  clinically  significant 
methemoglobinemia  are  rare  at 
conventional  doses  of  organic  nitrates. 
The  formation  of  methemoglobin  is 
dose-related  and  in  the  case  of  genetic 
abnormalities  of  hemoglobin  that  favor 
methemoglobin  formation,  even 
conventional  doses  of  organic  nitrates 
could  produce  harmful  concentrations  of 
methemoglobin. 

WARX/XG  Epinephrine  is  ineffecti\e 
in  reversing  the  severe  hypotensive 
events  associated  with  overdose  It  and 
related  compounds  are  contraindicated 
in  this  situation. 

Dosage  and  Administration 

The  usual  starting  dose  for  [Product 
Name]  is  [2.5  mg  or  2.6  mg)  taken  3  or  4 
times  daily.  Controlled  trials  have  been 
carried  out  to  5  hours  after  dosing: 
therefore,  it  is  not  known  whether  the 
drug  IS  effective  in  prevention  of 
exertional  angina  beyond  5  hours  after 
dosing. 

[Product  Name]  should  be  TITRATED 
upward  until  a  dose  effective  in 
controlling  angina  is  determined  or  until 
side  effects  limit  the  dose.  The  dose 
generally  may  be  increased  by  [2.5  or 
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2  6|  mg  increments  2  to  4  times  daily 
over  a  period  of  days  or  weeks.  Doses 
as  high  as  26  mg  given  4  times  daily 
have  been  reported  effective  in  angina 
pectoris  patients. 

Administer  the  smallest  effective  dose 

3  to  4  times  daily  unless  clinical 
response  suggests  a  different  regimen. 
At  initiation  of  therapy  or  change  in 
dosage,  the  blood  pressure  (patient 
standmg)  should  be  monitored. 

(Product  Name]  (tablets  or  capsules) 
must  be  sv^allowed.  Thev  are  NOT  FOR 
CHEWING  OR  FOR  SUBLINGUAL  USE. 
[Product  Name]  (tablets  or  capsules)  are 
not  intended  for  immediate  relief  of 
anginal  attacks. 

Mow  Supplied 

(To  be  inserted  by  manufacturer  or 
distributor) 

C.  Marketing  status.  1.  Marketing  a 
drug  product  that  is  now  the  subject  of 
an  approved  or  effective  new  drug 
application  or  conditionally  approved 
abbreviated  application  may  be 
continued  provided  that,  on  or  before 
November  6. 1984.  the  holder  of  the 
application  has  submitted  (i)  a 
supplement  for  revised  labeling  as 
needed  to  be  in  accord  with  the  labeling 
conditions  described  in  this  notice,  and 
complete  container  labeling  if  current 
container  labeling  has  not  been 
submitted,  and  (ii)  a  supplement  to 
provide  updating  information  with 
respect  to  items  6  (components).  7 
(composition),  and  8  (methods,  facilities, 
and  controls)  or  new  drug  application 
FD-3.S6H  (21  CFR  314.1(c)). 

2.  In  addition,  to  permiit  full  approval 
on  the  basis  of  effectiveness,  as  well  as 
safety,  of  the  new  drug  applications  and 
abbreviated  applications  that  are  now 
approved,  effective,  or  conditionally 
approved  on  the  basis  of  safety  only,  the 
holder  of  each  such  application  is 
required  to  supplement  its  application  to 
provide  acceptable  in  vitro  dissolution 
tests  and  in  vivo  bioavailability/ 
bioequivalence  (measuring  plasma  or 
serum  concentrations  of  parent 
compound  and  its  principal  .metabolites) 
stddies  on  the  drug  product  in  accord 
with  item  D  b?!ow.  To  furnish  adequate 
time  for  review,  bioavailability  data 
should  be  submitted.on  or  before  March 
6. 1985.  For  arv  application  not  fully 
approved  by  September  3.  1985.  the 
agency  will  bepin  proceedings  to 
withdraw  the  previous  approval  based 
only  on  safety  and  to  remove  those 
products  from  the  market. 

3.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314.2) 
containing  full  information  with  respect 
to  items  6  (components).  7 
(composition),  and  8  (methods,  facilities. 


and  controls)  or  new  drug  application 
form  FD-356H  (21  CFR  314.1(c))  must  be 
obtained  before  marketing  such 
products.  Such  an  abbreviated  new  drug 
application  is  required  to  contain 
evidence  from  in  vivo  bioavailability 
studies  as  described  in  item  D  below. 
Evidence  from  in  vitro  dissolution 
testing  is  also  required.  Marketing  drug 
products  before  approval  of  a  new  drug 
application  will  subject  those  products, 
and  those  persons  who  caused  the 
products  to  be  marketed,  to  regulatory 
action. 

D.  Bioavaihhility  requirements.  1.  As 
stated  in  the  Federal  Register  of  August 
23, 1977  (42  FR  42311).  the  provision  of 
21  CFR  320.22(c)  waiving  bioavailability 
data  for  certain  drugs  does  not 
necessarily  apply  to  drug  products  first 
announced  as  effective  in  DESl  notices 
published  after  January  7, 1977.  This  is 
the  first  notice  announcing  that  oral 
nitroglycerin  (controlled  release)  is 
effective,  and  the  agency  has 
determined  that  because  of  actual  or 
potential  bioavailability  data  are  not 
waived. 

2.  Under  the  exempting  notices, 
manufacturers  were  allowed  to 
demonstrate  bioavailability  via  an 
acceptable  bio-screen,  e.g.,  the  digital 
plethysmography  (DPG)  method,  and,  as 
a  condition  for  marketing,  could  show 
only  that  sufficient  drug  had  been 
absorbed  to  elicit  a  positive  measurable 
indication  of  pharmacologic  activity.  At 
that  time,  sensitive  methodology  for 
determination  of  blood  levels  of  the 
various  organic  nitrate  coronary 
vasodilators  had  not  been  fully 
developed.  Suitable  methodology  is  now 
available  for  assessing  bioavailability 
and  defining  the  pharmacokinetics  of 
oral  nitroglycerin  through  blood  level 
determinations. 

3.  Studies  are  currently  underway  that 
are  intended  to  establish  the  absolute 
and  relative  bioavailability  for  oral 
nitroglycerin.  The  products  used  in  these 
studies  have  been  selected  as  standards 
because  acceptable  clinical  efficacy 
data  are  available  for  them. 
Manufacturers  that  submit  new 
applications  or  that  hold  previously 
approved  or  conditionally  approved 
applications  for  other  formulations  will 
be  required  to  match  these  standards  by 
performing  bioavailability/ 
bioequivalence  studies  (blood  level 
versus  time  for  parent  drug  and  major 
metabolites).  Failure  of  a  product  to 
match  may  require  clinical  dose  ranging 
studies  as  a  condition  for  marketing. 
Requests  for  guidance  on  conducting 
dissolution  tests  and  bioavailability/ 
bioequivalence  studies  are  to  be 
addressed  to  the  Division  of 


Biopharmaceutics  at  the  address  given 
above. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  502, 
505,  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352.  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Center 
for  Drugs  and  Biologies  (21  CFR  5.70  and 
5.82). 

Dated:  August  30, 1984. 
Harry  M.  Meyer,  Jr., 

Director.  Center  for  Dnii>s  and  Biologies. 

|FR  Doc  84-23B55  Filed  9-6-84:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

FIsti  and  Wildlife  Service 

Izembek  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement  and 
Wilderness  Review,  Availability  and 
Public  Hearings,  Alaska 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability  and  public 

hearings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  for  public  review  a 
draft  comprehensive  conservation  plan, 
wilderness  review,  and  environmental 
impact  statement  (CCP/EIS)  for  the 
Izembek  National  Wildlife  Refuge, 
Alaska,  pursuant  to  sections  304(g)(1) 
and  1317  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980 
(ANILCA),  section  3(d)  of  the 
Wilderness  Act  of  1964,  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969.  The  draft  CCP/EIS 
describes  two  strategies  for  long-term 
management  of  the  321,000-acre  refuge. 
Both  proposals  retain  for  the  National 
Wilderness  Preservation  System, 
approximately  300,000  acres  (93%  of  the 
refuge)  of  previously  designated 
wDderness. 

dates:  Comments  of  the  draft  CCP/EIS 
must  be  submitted  on  or  before 
December  7,  1984,  to  receive 
consideration  in  the  preparation  of  the 
final  CCP/EIS. 

One  formal  public  hearing  and  five 
public  meetings  will  be  held  as 
scheduled  below  to  receive  comments 
on  the  draft  CCP/EIS: 

Public  Hearing 


Date 


Nov  2.  1984.. 


Pl«C8 


Furview  Community 
Center.  ti21  East 
10th  Aye  Anchorage 
Ak 
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Public  Meftings 


OaM 


Nov  5.  1984.. 


Nov 
Nov 


6.  1984  : 

7,  1984 


Tune 


Nov   8.  1984 
Do _. 


Place 


7  pm — Cdd  B«)r  CommuTily 

I  Service  f  aciliiy  BkJg 

I  2  p  m  .  .  False  Pass  Moss  Han 

'0  am Kiig  Cove   fxxocvatio^ 

!  Otite  3iag 

10  30  a.m — |^4eisofi  ;_a9'x>n 

CommoniTy  B'dg 

7  pn« — Sand  Poini  Muraccpal 

BMg 


WriMen  and  oral  testimony  will  be 
accepted  at  the  public  hearing  and  will 
be  transcribed  for  the  official  record. 
Written  and  oral  comments  will  also  be 
accepted  at  the  public  meetings.  AH 
comments  and  testimony,  both  ordl  and 
written,  received  prior  to  the  above  date 
will  be  considered  in  preparation  of  the 
final  CCP/EIS 

ADDRESS:  Comments  should  be 
addressed  to;  Regional  Director,  U.S. 
Kish  and  Wi!  ^life  Sei-vice.  1011  E.  Tudor 
H.idd,  Aiuhorage,  Alaska  9fl503  (Attn: 

VViMimi  Kn^iier) 

FOR  FURTHfcR  INFORMATIOK  CONTACT; 

William  Kiirfiifr.  V\iiuli''e  Rtjsuurces. 
L'.S.  Fish  dnd  Wildlife  Service,  1011  E. 
Tudor  Road.  Anchorage.  Alaska  99503, 
telephone  [907)  786-3399. 

A  summary  of  the  draft  CCP/EIS  has 
been  prepared  for  general  distribution. 
C'jpuis  of  this  summ;iry  will  be  sent  to 
all  persons  and  organizations  who 
participated  in  scoping  or  received 
editions  of  the  planning  bulletin.  The 
summary  is  available  upon  request  from 
.Mr.  William  Knauer 

Copies  of  the  draft  C:CP/EIS  have 
been  sent  to  all  agencies  that 
participated  in  the  scoping  process  and 
to  agencies  and  persons  that  have 
already  requested  copies.  Those  wishing 
to  review  ihe  f-ull  technical  draft  may 
obtain  a  copy  by  contacting  Mr.  Knauer 
Copies  of  the  draft  CCP,  EiS  are  also 
available  foi  review  at  the  above 
location,  at  the  Izembek  National 
Wildlife  Refuge  Office.  Cold  Bay. 
Alaska,  and  at  the  following  loo.itions; 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuge  Management,  18th  and  C 
Street,  NW,  Department  of  the 
Interior.  Washington.  DC.  20240 
U.S.  Fish  and  WMdlife  Service.  Wildlife 
Resources.  Llovd  M)  Building.  Suite 
1(392,  500  XE  Mullnom.ih  St! eel. 
Portland.  OR  972.32 
U  S.  Fish  and  Wildlife  Service.  Wildlife 
Resources.  500  Cold  Avenue  SW, 
Room  1306,  Albuquerque,  .\M  87103 
U.S.  Fish  and  Wildlife  Service,  Wildlife 
Resources.  Federal  Building.  Fort 
Snelling.  Twin  Cities.  MN  55111 
US.  Fish  and  Wildlife  Service,  Wildlife 
Resources,  Richard  B  Russell  Federal 
Building,  75  Spring  Street.  Atlanta.  GA 
30303 


U.S.  Fish  and  Wildlife  Service.  Wildlife 

Rt!snurces.  One  Gateway  Center. 

Suite  700,  Newton  Corner.  M.^  0215B 
U.S.  Fish  and  Wildlife  Service.  Wildlife 

Resources.  134  Union  Boulevard. 

Lake  wood  CO  80225 

SUPPLEMENTARY  INFORMATION:  The  draft 

CCP/EIS  for  the  Izembek  National 
Wildlife  Refuge  was  developed  by  the 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior  to  fulfill  the 
requirements  of  section  304  of  AN'ILCA 
relating  lo  preparation  of  comprehensive 
conservation  plans  and  the  requirements 
of  section  1317  of  ANILCA  and  section 
3(d)  of  the  Wilderness  Act  relating  to 
general  wilderness  suitability  review  of 
non-wilderness  refuge  lands. 

Major  issues  add-f-essed  by  the  plan 
mclude  fish  and  wildlife  management: 
disturbance  of  migratory  bird 
populations:  development  and  use  of 
adjacent  state  and  private  lands;  public 
use:  and  wilderness  management.  The 
draff  CCP/EIS  addresses  two  strategies 
for  long-range  management  of  the  refuge 
including  one  that  would  continue 
current  management  (the  preferred 
proposal).  The  other  strategy 
emphasizes  maintenance  offish  and 
wildlife  populations  in  their  present 
state  while  creating  an  enhanced  public 
use  area:  wilderness  and  cooperative 
management  area  designations  would 
not  change. 

The  plan  also  describes  the  general 
wilderness  smtdbility  of  up  to  300. 000 
acres  of  non-wilderness  refuge  lands 
under  eai:h  .mrinagement  alternative. 
This  complies  with  section  1317(a)  of 
A.MLCA  which  requires  the  Secretary  of 
the  Interior  to  review,  in  accordance 
with  section  3(d)  of  the  Wilderness  Act, 
all  nnn-wilderness  refuge  lands  in 
Alaska  as  to  their  suitability  for 
preservation  as  wilderness  and  report 
his  recommendations  to  the  President  bv 
1985. 

Other  gin  ernment  agencies  and  the 
general  public  contributed  to  the 
development  of  this  draft  CCP.'EIS.  The 
Notice  of  Intent  to  prepare  the  draft 
CCP/EIS  was  published  in  the  October 
29.  1981  Federal  Register  Public 
meetings  were  held  i.'Lring  November 
1981  in  Cold  Bay,  Sand  Point,  and 
Anchorage,  and  during  jcnuary.  1983,  in 
Nelson  Lagoon.  King  Cove,  and  Fa'se 
Pass,  Alaska  Several  editions  of  a 
planning  bulletin  were  sent  to  more  than 
51X1  person?  and  organizations.  During 
August  24-25,  1982,  a  series  of 
workshops  was  held  in  Anchorage  to 
help  define  issues  involving  refuge 
resources. 

All  agencies  and  persons  wishing  to 
(,;omment  are  urged  to  do  so  as  soon  as 
possible.  However,  all  comments 


received  by  the  date  given  above  will  be 
considered  in  preparation  of  the  nnal 
FIS 

Dri'Hd  .Aagusi  23   19ft4 
)on  M  Nelson. 

Ac.L.ii;  Regional  Director. 

|FR  Doc  64-23141  Filed  »-6-44  8:45  unj 
BILLING  CODE  4310-$S-II 


Bureau  of  Land  Management 

Public  Land  Sale  In  Bingham  and 
Franklin  Counties,  Idaho 

AGENCY:  Bureau  of  I^nd  Management 

iHL.^Ii,  Interior, 

ACTION:  Notice  of  Realty  .•\ction. 
Competitive  Sale  of  Public  Lands  in 
Bingiiain  and  Franklin  Counties,  Idaho. 


SUMMARY:  Based  on  public  support  land 
use  plans,  the  following  lands  have  been 
examined  and  identified  for  disposal 
under  section  203(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  for 
no  less  than  appraised  fair  market  value 
(FMV), 


T(«et 


i-ia 

1-20361  , 


Lagai  dascnpnon 


"f4S    R4CE    BM 

Stfltor  19    ^0'  2 

T   14S    R   36  E    BM 
Seciloo  34 

Sfc    .N(W'', 


Acrat  I  FMV 

4S3    S3.400 

40      3.000 


Sealed  bids  only  are  solicited  for  each 
tract  offered.  Acceptable  bids  must  meet 
the  FMV  or  higher  and  include  a  deposit 
of  one-fifth  of  »he  full  price  bid  In 
addition,  a  hid  or.  1-19693.  will 
constitute  an  applxatioh  fcr  c^juveyance 
of  all  minerals,  except  01;  ;ind  gas.  The 
derldred  high  bidder  will  be  required  to 
deposit  a  $50  non-refundable  filing  fee  to 
process  the  conveyance.  Failure  to  do  so 
will  result  in  disqualificati.m  as  hiyn 
bidder. 

The  lands  will  be  subject  to  the 
following  reservations  and  conditions 
when  patented; 

l-i:^(i93 

1.  Ditches  and  canals. 

2.  Oil  and  gas. 

3.  All  valid  existing  rights  and 
reservations  oflv^ord. 

1-20351 

1  Ditches  and  canals. 

2.  All  minerals. 

3.  Ail  valid  existing  rights  and 
reservations  of  record. 

As  a  condition  of  sale,  both  tracts  will 
be  subject  to  continued  use  of  existing 
livestock  grazing  privileges  which  will 
expire  2/28/1989.  Upon  publication  in 
the  Federal  Register  the  tracts  are 
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segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but 
excepting  the  mineral  leasing  laws,  for  a 
period  of  270  days,  or  until  patent  is 
issued. 

Dates  and  Addresses:  Bids  should  be 
submitted  to  the  area  manager, 
Pocatello  Resource  Area  Office,  250 
South  4th  Ave.,  Pocatello,  Idaho,  83201, 
prior  to  the  sale  time.  Bids  will  be 
opened  on  November  27, 1984,  at  1.00 
p.m.  in  the  basement  meeting  room  B-43 
in  the  Federal  Building,  250  South  4th 
Avenue,  Pocatello,  Idaho.  If  no  bids  are 
received  by  this  date,  bids  will  be 
accepted  until,  and  opened  on, 
December  18, 1984.  at  11:00  a.m.  at  the 
Idaho  Falls  District  BLM.  940  Lincoln 
Road.  Idaho  Falls,  Idaho  83401. 
TOR  FURTHCR  MFORMATION  CONTACT: 
Detailed  information  concerning 
reservations,  conditions,  terms,  bidding 
procedures  and  other  items  should  be 
obtained  by  contacting  Wallace  Evans. 
Area  Manager,  Pocatello  Resource  Area. 
250  South  4lh  Avenue,  Pocatello,  Idaho 
83201.  or  by  calling  (208)  236-6860  during 
ofTice  hours. 


rARY  IMFORMATION:  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  Area  manager  at  the 
above  address. 

Dated:  August  31.  1984 
O'tMl  A.  FraadMin. 
District  Manager. 

ira  Doc.  M-zaan  FUmJ  »-6-«4.  ft«5  ami 
I  COM  4310-M-M 


(NM1SS2] 

New  Mexico;  Notice  of  Proposed 
Continuation  of  WIttKirawal,  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


summary:  The  Department  of  Defense 
proposes  that  a  4,106.61  acre  withdrawal 
for  the  Air  Force  continue  for  an 
additional  25  years.  The  lands  will 
rpmain  closed  to  surface  entry  and 
mining  but  have  been  and  will  remain 
open  to  mineral  leasing. 
DATE:  Comments  should  be  received  on 
or  before  December  6,  1984. 
address:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  P.O.  Box  1449,  Santa  Fe, 
NM  87501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dolores  L  Vigil.  New  Mexico  State 
Office,  505-98&-6659. 


SUPPLEMENTARY  INFORMATION:  The 

Department  of  Defense  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  4627  of  April  14,  1969, 
be  continued  for  a  period  of  25  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751:  43  U  S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  17  S.,  R.  10  E.. 

Sec.  29,  tsrw  V4,  NEWiSWy*  and  SViSWy4: 

Sec.  .TO,  SEV,SEV4: 

Sec.31.  N''2N'4; 
T.  18  S..  R.  10  E., 

Sec.  5.  lots  1  to  4.  inclusive,  and  SV^SVz; 

Sec.  8,  N'/4  and  SE'/4SEy4: 

Sec.  9,  W'/2WV2  and  SEy4SWV4: 

Sec.  16,  W'.^.iSE'/4  and  WV^zEVaSE'A: 

Sec.  17,  NE'ANE'/i.  S'/sNE'A  and  Ny2SEy4; 

Sec.  21,  NEVi.  Ny2NW'/4  and  NEy4SEy4; 

Sec.  22,  SWV4  and  SWy4NWy4: 

Sec.  26.  WV2SWy4  and  SE'/4SWV4: 

Sec.  27,  SWANE'A.  W'-^  and  SEy4; 

Sec.  28,  EVaSES: 

Sec.  33.  E'/2NE'/4:       • 

Sec.  34,  N'^  andE''<!SEy4; 

Sec.  35.  SWy4NEy4,  WVi  and  SEy4; 
T  19  S.,  R.  10  E., 

Sec.  2,  NEWi;  ' 

Sec.  3,  lot  1. 

The  areas  described  aggregate 
approximately  4.106.61  acres. 

The  purpose  of  the  withdrawal  is  in 
connection  with  Holloman  Air  Force 
Base.  The  withdrawal  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  w\\\  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 


Udted:  August  31,  1984. 
Charie*  W.  Luscher, 
State  Director. 

|FK  Due   84-23Hfi.1  Filed  !Mt-84;  S:4.5  am| 
BILUfMj  CODE  431fr-FB-M 


fNM  0120721 

New  Mexico;  Notice  of  Proposed 
Continuation  of  Withdrawal,  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
proposes  that  a  611.78  acre  withdrawal 
for  the  Air  Force  continue  for  an 
additional  25  years.  The  l.inds  will 
remain  closed  to  surface  entry  and 
mining  and  will  be  opened  to  mineral 
leasing. 

DATE:  Comments  should  be  received  on 
or  before  December  6,  1984. 
ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management.  P.O.  Box  1449,  Santa  Fe, 
NM  87,501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dolores  L.  Vigil,  New  Mexico  State 
Office.  .505-98&-6659. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Defense  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  1157  of  June  1,  1955, 
be  continued  for  a  period  of  25  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  17S,  R.  BE.. 

Sec.  22,  Ey2SE"4,  that  portion  lying  north  of 

U.S.  Highwav  70; 
Sec.  23,  EM:,  E^W'^.  W'/2SWy4.  those 

portions  lying  north  of  U.S.  Highway  70: 

T.  17S.,  R.8E., 
Sec.  24,  that  portion  lying  north  of  US. 

Highway  70: 
Sec.  26,  NW''4NWy4NWVi.  that  portion 

lying  north  of  U.S  Highway  70: 
Sec.  27.  Ey2,NEy4.  that  portion  l>i:ig  north 
of  U.S.  Highway  70: 
T.,  17  S.,  R.  9  E., 

Sec.  6.  lots  1,  2,  3,  and  4. 

The  areas  described  aggregate 
approximately  611.78  acres. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  Holloman  Air 
Force  Base.  The  withdrawal  segregates 
the  land  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  and  the  mineral  leasing 
laws.  The  lands  wii!  be  opened  to  the 
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mineral  leasing  laws  to  the  extent 
consistent  and  compatible  with  military 
operations. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  Stale 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  foi  the  land  and  its  resources.  A 
report  wiU  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  w^hether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  Tina!  determination  on 
the  continuation  of  the  withdruwn!  will 
be  published  in  the  Federal  Register. 
The  existing  withdriwa!  will  continue 
until  such  final  determination  is  made. 

Dated:  August  30. 1984. 
Monte  G.  lordan, 
Associate  Slate  Director. 

im  Doc  84-23«64  Filed  »-«-84;  8:4S  »m\ 
BILLING  CODE  4310-FB-M 


NM  0450803 

New  Mexico;  Notice  of  Proposed 
Continuation  of  Withdrawal,  New 
Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  The  Department  of  Defense 
proposes  that  a  80.00  acre  withdrawal 
tor  the  Air  Force  continue  for  an 
additional  25  years.  The  lands  will 
remain  closed  to  surface  ent.'-y  and 
mining  bi.t  will  be  open  to  mineral 
leasing. 

DATE:  Comments  should  be  received  on 

or  before  December  6.  1984. 
ADDRESS:  Com.ments  should  be  sen!  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management.  P.O.  Box  1449.  Santa  Fe, 
NM  87501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dolores  L.  Vigil.  New  Mexico  State 
Office.  505-988-6659 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Defense  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  3434  of  August  14. 
1964.  be  continued  for  a  period  of  25 
years  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Managemnnt 


Act  of  1976,  90  Stat.  2751.  43  U.S.C.  1714. 

The  land  is  drscribed  as  follows: 

New  Mexico  Principal  Meridian 

T.  17  S.,  R,  lO  E.. 
Sec.  31.  NE'/iSE'A; 
Sec.  31.  NWV,.\Wy4. 
The  area  described  contains  80.00  acres. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  Holloman  Air 
Force  Base.  The  withdrawal  segregates 
the  land  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  and  the  mineral  leasing 
laws.  The  lands  will  be  opened  to  the 
mineral  leasing  laws  to  the  extent 
consistent  and  compatible  with  military 
operations. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Sec.-etary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
w-.thdrawal  w;l]  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  w^ithdrawa!  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made, 

13.itpd   .August  30.  19ft4. 
Monte  G.  Jordan, 
State  Director. 

|PR  Doi;  84-  23«B.'j  Filed  9-R-84  845  am) 
BILLING  CODE  4310-FB-M 


I  NM  056374  I 

New  Mexico;  Notice  of  Proposed 
Continuation  of  Withdrawal,  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 

proposes  that  a  100.00  acre  withdrawal 
for  the  Air  Force  continue  for  an 
additional  25  years.  The  lands  will 
remain  closed  to  surface  entry  and 
mining  but  will  be  opened  to  mineral 
leasing. 


DATE:  Comments  should  be  received  on 
or  before  December  6. 1984 
ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  P.O.  Box  1449,  Santa  Fe, 
NM  87501. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dolores  L  Vigil.  .New  Mexico  State 
Office,  505-988-6659 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Defense  proposes  that 
the  existing  land  withdrawal  made  by 
Publ'c  Land  Order  2091  of  May  17,  I960, 
be  continued  for  a  period  of  25  years 
pursuant  to  Section  204  of  the  Federal 
l^nd  Policy  and  Management  Act  of 
1976.  90  Stat.  2751,  43  U.SC.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Priocipal  Meridian 

T.  17S,  R.  8E.. 
Sec  21,  N'/sNW^  and  WWNWV4NEV4. 
The  arcH  described  contains  100.00  acres. 

I  he  purpose  of  the  withdrawal  is  for 
use  in  connection  with  Holloman  Air 
Force  Base.  The  withdrawal  segregates 
the  land  from  operation  of  the  public 
land  laws  generally,  including  the 
ruining  laws,  and  the  mineral  leasing 
laws.  The  land  will  be  opened  to  the 
mineral  leasing  laws  to  the  extent 
consistent  and  compatible  wiih  rr.ilitary 
operations. 

For  a  period  of  90  days  from  ihe  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  in  the  .New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessar\  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress. 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made 

Dnted:  August  30,  1984. 
Monte  G.  {ordan. 

Associate  State  Director. 

IVF  D(K    84-23886  Filed  9-6-84  84*  iini| 
BtLUNG  CCXX  43tO-^a-M 
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Combined  Hydrocarbon  Development; 
Intent  to  Prepare  an  Environmental 
Assessment  for  ttie  Sunnyslde  Special 
Tar  Sand  Area  in  ttie  Diamond 
Mountain  Resource  Area,  Vernal 
District,  UT 

AGENCY:  Bureau  of  Land  .Mccidgement. 
Interior. 

ACTION:  Notice  of  intent  to  preparp  an 
Knvironmental  Assessment  for  the 
Sunnyside  Special  Tar  Sand  Area  in  the 
Diamond  Mountain  Resource  Area, 
Vernal  District.  Utah. 


1713)  at  no  less  than  fair  market  value  of 
each  parcel. 

Land  Disposal      I 


summary:  This  notice  announces  the 
mtent  of  the  Utah,  Vernal  District. 
Bureau  of  Land  Management  Office,  to 
prepare  an  Environmental  Assessment 
for  potential  combined  hydrocarbon  (tar 
sand)  development.  The  potential  tar 
sand  production  would  occur  in  the 
Sunnyside  Special  Tar  Sand  Area 
located  in  portions  of  Townships  11  and 
12  South,  Ranges  14  to  16  East,  Salt  Lake 
Base  and  Meridian,  in  the  Nine  Mile 
Canyon  vicinity  of  Duchesne  and 
Carbon  Counties.  Utah. 

The  possible  effects  of  the  proposal 
upon  the  following  resources  will  be 
analyzed:  Wildlife,  including  threatened 
and  endangered  fauna:  soils  watershed; 
cultural  resources:  paleontoln.oy; 
vegetation,  including  threatened  and 
endangered  flora;  air  quality;  minerals; 
visual  resources;  and  socioeconomics. 

The  above  constitutes  a  tentative  list 
of  the  genera!  is'iues  that  need  to  be 
addressed. 

Written  comments,  including  those 
involving  additional  general  or  specific 
issues  will  be  received  through  October 
15,  1984.  The  address  for  comments  or 
information  is  as  follows:  Bureau  of 
Land  Management.  Ralph  Heft,  Area 
Manager,  170  South  500  East.  Vernal. 
Utah  84078,  (801)  789-1302. 

The  Draft  Environmental  Assessment 
is  scheduled  for  puhlicaticjn  on  March 
21.  1985.  Copies  available  upon  request 

D.iU'd:  .Augast  29.  1484. 
Donald  C.  Alvord, 
Ai  <v/ji,'  District  Munuyer 
V"H  :)o..  M-Zimz  filed  SM)-«4;  «:«  .im| 
BILUNG  CODE  43t0-0O-4l 


IC-37808  amJ  C-377791 

Colorado;  Realty  Action  Sale  of  Public 
Lands  in  Rio  Blanco  County,  Colorado; 
Serial  Number  C-37808  (Parcels  1 
Througti  9),  and  C-37779 

The  following  described  lands  have 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 


1 > 

1 

1 

Mmi- 

ftcetHo 

'      Location 

ACI»- 
age 

bid 
prK» 

C-37808-1   

Tommsmp  i  Nomi. 
Rarge92  West 
Saction  17 
NW'.SWV,  6tttPM. 
Rw  Blanco  Co(Jn^. 
CO 

40 

$4,000 

C-3 7808-2 

-4 

„ 

6.S4 

650 

Townsfnp  1 

Nonti.  Range 

92  West 

Secttoo  17: 

TR40-2  (5  IB 

acres*  TR40- 

4  (1  36 

acres  1  6th 

PM..  Rio 

Btartco 

County.  CO 

C-37808-3 

ToiMntiip  1  Ndh, 
Range  92  Aest 
Saciion  16 
SE'/.SWVi,  ettiPM, 
Riq  Blanco  County 
CO 

40 

4.000 

C-37806-4 

ToiMtsnio  1  North. 
Range  92  West 
Soctiori  19   TR40-6 
(5.18  aces)  Section 
20:  TR40-*  (6.54 
acissi  6th  P  M  .  Rio 
BI»ico  County.  CO 

1172 

1.170 

C-378<»-5 

Tonwisnip  1  Nonti. 

Rarge  92  west 
Saciion  30:  Lot  (2  19 
8C»BS;L0I3  (12  38 
acres)  Lot  25  (1  12 
aaes)  6th  p  m  .  Rkj 
Blanco  Ccinly  CO 

14.69 

1.470 

C-37808-6 

Towtwm  1  North. 
Range  93  west 
Saction  11   Lol  7  6tti 
P  W  .  Rw  Blanco 
County  CO 

2.00 

200 

C-378(»-7 

Township  1  North. 
Range  93  West 
Saction  15:  Lol  5  6lti 
PW .  Rio  Blanco 
County.  CO 

4.54 

450 

C-3780»-« 

TowAsnip  1  Nonn 
R»ige  93  Wast 
Section  21    Lol  10 
(0.1 2  acres)  Lot  14 
(2.82  acres)  Lot  27 
(«  13  acres)  6th  P  M.. 
Ri«  Blanco  County. 

CO 

Township  1  North, 

707 

700 

C-37e(»-» 

697 

520 

Range  93  West 

Sqclion  34   Lol  29 

(3.P4  acres)  Lol  31 

(«t)3  acresi  6th  P  M.. 

RiC  Blanco  County. 

C<J 

C-37779.  .. 

TowtsNp  2  North. 
Range  102  West 

6  01 

15,000 

sactKxi  34  Lot  7  em 

P.¥.,  Rio  Blanco 

County.  CO 

The  lands  have  not  been  used  for  and 

are  not  required  for  any  Federal 
purpose.  The  location  and  physical 
characteristics  of  each  parcel  make  it 
difficult  and  uneconomical  to  manage  as 
public  lands.  Disposal  would  not  have 
any  significant  effect  on  resource  values 
and  would  best  serve  the  public  interest. 
The  proposed  sale  will  be  consistent 
with  the  Bureau  of  Land  Management 
land  use  plans,  and  would  not  conflict 
with  local  planning  and  zoning.  The  sale 


would  enhance  land  use  compatibility 
with  adjoining  private  lands. 

Each  patent  issued  as  a  result  of  the 
proposed  sale  will  be  subject  to: 

1.  All  valid  existing  rights  and 
reservations  of  record  including  oil  and 
gas  leases; 

2.  Will  contain  a  reservation  to  the 
Unied  States  for  right-of-way  for  ditches 
and  canals  constructed  by  the  United 
States  under  the  Act  of  August  30. 1890 
(26Stat.  391:  43  U.S.C.  945): 

3.  All  minerals  will  be  reserved  to  the 
United  States  as  required  by  Section 
209(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  US  C. 
1719), 

4.  Patent  issued  for  parcel  nuni>er  C- 
37779  will  also  be  subject  to  IMose  rights 
for; 

a.  A  69  kV  electric  transm.ission  line 
as  has  been  granted  to  Moon  Lake 
Electric  Assoc,  Inc.  under  ri<^ht-of-way 
Colorador  084045(30  j; 

b.  A  buried  natural  gas  pipeline  (4 
inches)  servicing  the  Rangely  Power 
Plant  as  has  been  granted  to  Moon  Lake 
Electric  Assoc  ,  Inc.  under  right-of-way 
Colorado  0111155  (20); 

c.  A  69  kV  electric  transmission  line 
as  has  been  granted  to  Moon  Lake 
Electric  Assoc,  Inc.  under  right-of-way 
Colorado  014640  (25  ): 

d.  A  telephone  line  known  as  the 
Rangely  Branch  Pole  Line  as  has  been 
granted  to  Mountain  States  Telephone 
and  Telegraph  Company  under  right-of- 
way  Denver  (Land  Office)  051953  (8J. 

As  a  condition  of  sale  of  parcels 
number  C-3-808-1  and  C-37808-3,  the 
successful  high  bidders  must  enter  into 
an  agreement  with  Mr.  Tom  Theos  of 
Meeker,  Colorado  81641,  the  terms  and 
conditions  of  which  must  be  comparable 
to  those  conditions  contained  in  grazing 
lease  no.  CO-016-1512  which  will 
preserve  his  privilege  to  use  the  land  for 
grazing  purposes  for  the  duration  of  his 
term  lease. 

Also  as  a  conditmn  of  sale  of  parcels 
number  C-3780b-l  and  C-37mi8-3.  the 
successful  high  bidder  will  be  required 
to  reasonably  compensate  Mr.  Tom 
Theos  for  his  interest  in  the  range 
improvement  known  as  the  Swallow 
Fork  Fence  =1818  which  is  under  a 
Range  Improvenient  Permit  with  the 
ELM. 

Parcel  numbers  C-3780&-1,  C-37808-3, 
C-37808-5  and  C-37808-8  will  be  offered 
by  modified  competitive  bidding  to 
contiguous  landowners  only.  Parcel 
numbers  C-37808-2  and  C-37808-4  will 
be  offered  by  direct  sale  to  Mr.  Tom 
Theos  of  Merkrir,  Colorado  81u41,  owner 
of  all  adjacent  property.  Parcel  numbers 
C-37808-6  and  C-37808-9  will  be  offered 
by  competitive  bidding.  A  condition  to 


the  sale  of  parcel  number  C-3780f3-9 
requires  the  successful  hij?h  bidder  to 
apply  for  all  minerals — except  oil.  gas 
and  coal— beneath  the  parcel  within  30 
days  from  the  dale  of  sale:  and  pursuant 
to  43  CFR  2711.5-1,  must  submit  a  S50.00 
nnn-refundatile  filing  fee  with  the 
application.  Parcel  C-;37808-7  will  be 
offered  by  modified  competiiive  bidding. 
and  Mr.  W.  C.  Moore  of  Meeker, 
Colorado  81641.  owner  of  all  adjacent 
property,  will  have  a  preference  right  to 
purchase  the  land  by  meeting  the 
highest  bid  within  a  30  day  period 
following  the  date  of  sale,  Pai  cei  C- 
37779  will  be  offered  by  direct  sale  fo  W, 
C,  Striegel,  Inc.  of  Rangeiy.  Colorado 
81648.  adjacent  land  owner. 

The  public  sale  will  be  held  at  the 
Bureau  of  Land  Management.  White 
River  Resource  .^rea  Office,  73544 
ffighway  B4.  west  of  Meeker,  Colorado 
81641.  at  1:(X)  p.m.  on  December  5,  1984. 
Sealed  bids  will  be  accepted  until  11.00 
a.m.  on  the  date  of  the  sale;  the  sealed 
bids  willbe  opened  at  1;00  p.m. 

The  law  requires  all  bidders  be 
citizens  of  the  United  States,  18  years  of 
age  or  older:  or,  in  the  case  of  a 
corporation,  be  subject  to  the  laws  of 
any  state  or  of  the  L'nitcJ  States. 
Entities  such  as  corporations  and 
partnerships  must  be  capable  of  holding 
lands  or  interest  therein  under  the  laws 
of  Colorado.  Bids  may  ne  made  by  a 
principle  or  his  duly  qualified  agent. 
Each  bid  must  be  for  all  the  land  in  the 
desired  parcel,  and  for  no  less  than  the 
minimum  bid  price.  Bids  for  more  ihan 
one  parcel  must  be  contained  in 
separate  envelopes.  Each  envelop  must 
be  sealed  and  the  louver  let!  corner 
market  'Sealed  Bid,  Public  Land  Sale 

C Parcel  No. ,  Sale — 

December  5.  1984".  The  sealed  bid  must 
be  accompanied  by  a  certified  check, 
money  order,  bank  draft  or  cashiers 
check  mnde  payable  to  the    Dept.  of  the 
Interior— BI,M"  for  no  less  than  20'^  of 
the  bid.  If  two  or  more  envelopes 
containing  valid  bids  of  the  same 
amount  for  the  same  parcel  are  received, 
the  determination  of  highest  bidder  shall 
be  determined  by  supplemental 
biddings.  The  successfully  highest 
bidder  will  bo  requiTd  to  submit  the 
remainder  of  the  bid  offer  prior  to  the 
expiration  of  180  days  fmm  the  dale  of 
sale.  If  Tnal  payment  is  not  received 
within  the  180  days  allowed  above,  the 
high  bid  will  be  forfeited  and  the  land 
will  be  offered  to  the  next  highest 
qualified  bidder  sublet  t  to  these  same 
conditions.  All  unsuccessful  bids  shall 
be  returened  within  30  days  following 
the  sales  dates  If  valid  bids  are  not 
received  for  any  parcel  described  herein 
on  the  date  of  the  sale,  the  unsold 
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parcels  will  remain  available  for  sale  on 
the  first  Wednesday  of  every  month  for 
the  8  months  succeeding  this  sale 
beginning  on  January  2.  1985  and  ending 
on  August  7,  'i985  at  12  noon. 

Detailed  information  concerning  this 
sale,  including  bidder  qualifications,  bid 
standards,  bidding  procedures,  pa\ment 
requirements,  and  final  details  is 
explained  m  the  sales  prospects  which 
is  available  at  the  White  River  Resource 
Area  Office.  Bureau  of  Land 
Management,  at  73544  Highway  64,  west 
of  Meeker,  Colorado  81641.  The  planning 
documents  and  environmental 
assessments  are  also  available  for 
review  at  the  White  River  Resource 
Area  Office  at  the  above  address. 

For  a  period  of  45  da\s  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Craig  District  Office,  Bureau 
of  Land  .Management,  455  Emerson 
Street,  Craig,  Colorado  81525,  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  realty  action  and  issue  his 
final  determination.  In  the  absence  of 
any  action  b\  the  District  Manager,  this 
realty  action  will  becom  a  final 
determination  of  the  Departm.ent  of  the 
Interior. 

Terry  L.  Hummer. 

District  Manager 

|FR  Doc  84-:;.-«!-3  Klled  SMv,»4,  8;45  <im| 
BILLING  COOC  43tO-J 


(CA-15731] 

California:  Realty  Action  Sale  of  Public 
Lands  in  San  Bernardino,  San  Diego 
and  Riverside  Counties;  Modification 

agency:  Bureau  of  Land  Management. 

Interior, 

action:  Realty  .Action- Sale  of  public 
lands  in  San  Bernardino.  San  Diego  and 
Riverside  counties — CA  15~31  — 
Modification  of  bidding  procedures. 

summary:  This  document  modifies  the 
competitive  bidding  procedures  detailed 
in  the  .Notice  of  Realty  Action  published 
on  pages  25529  and  25530  m  the  Federal 
Register  of  Thursday,  [une  21.  1984  (Vol, 
49,  No,  1211,  The  Board  of  Water 
Commissioners  for  the  City  of  San 
Bernardino,  California  will  be  given  the 
opportunity  to  match  the  highest  sealed 
bid  for  Parcel  No.  3 — CA  15367,  If  no 
sealed  bids  are  received  for  the 
aforementioned  parcel  of  land,  the 
Board  of  Water  Commissioners  will 
purchase  the  subject  parcel  at  the 
appraised  market  value.  This  action 
affects  bidding  for  Parcel  .No.  3 — CA 
15367  only. 


Background  Information:  On  august  8, 
1984.  the  Board  of  Water 
Commissioner's  for  the  Cijy  of  San 
Bernardino  requested  an  opportunity  to 
match  the  highest  sealed  bid  for  Parcel 
No,  3— CA  15367.  The  Water 
Department  owns  property  adjoining  the 
subject  parcel  and  wishes  to  acquire  the 
additional  acreage  for  future  public 
water  development. 

Dated:  August  2a  1984 
Huj{0  W  Riecken, 

Associate  District  Manager. 

!FR  Doc  a«-237Z5  Filed  9-«-a4:  8:4«  ami 
BiLLING  CODE  4310-40-M 


Prineville  District  Grazing  Advisory 
Board;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub,  L  92-463  of  a  meeting  of  the 
Prineville  District  Grazing  Advisory 
Board  to  be  held  October  2, 1984. 

The  meeting  will  take  place  at  10:00 
am,  in  the  conference  room  of  the 
Bureau  of  Land  Management  office 
located  at  185  East  4lh  Street,  P,0,  Box 
550.  Prineville,  OR  97754, 

The  agenda  will  center  on  the 
following  items: 

1,  Two  Rivers  RMP  update, 

2,  1984  Annual  Work  Plan. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  attend  and/or  make 
written  or  oral  statements  to  the  board 
is  requested  to  contact  the  District 
Manager  at  the  above  address  prior  to 
September  25,  1984. 

Summary  minutes  of  the  meeting  will 
be  available  for  review  and 
reproduction  within  30  days  following 
the  meeting. 

Diited:  August  2fi.  19»4, 
Maurice  Ziegler, 

Adi  1^  District  Manager 

>Ht  Due  04-23-3-  Filed  9-6-84,  8:4^  eni| 
BILUNG  CODE  4S10-33-M 


Anchorage  District  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  .Management. 

Interior, 

ACTION:  Notice  of  Public  Hearing, 

summary:  The  advisory  council  of  the 

Bureau  of  Land  Management's 
Anchorage  District  Office  will  meet  9 
a,m..  October  30,  1984,  to  discuss  a 
number  of  topics  related  to  the 
management  of  Federal  public  lands. 

As  required  by  regulation,  time  will  be 
scheduled  during  the  meeting  for  any 
member  of  the  public  wishing  to  address 
the  council.  Individuals  requesting  time 
on  the  agenda  are  asked  to  notify  [oette 
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Storm,  Public  Affairs  Specialist,  before 
October  25, 1984,  by  calling  267-1200 
DATE  Tursday,  October  30, 1984. 
time:  9  a.m. 

PLACE:  Anchorage  District  Office.  4700 
East  72nd  Avenue.  Anchorn^e.  Alaska. 
SUPf>LEMENTARY  INFORMATION:  Agenda. 
9:00    Call  to  order  and  reading  of  the 

minutes 
9:15     Election  of  Officers  for  the  coming 

year 
10:00     Update  or  district  budget, 

settlement  program.  Iditarod  trail 

use  permits,  and  National  Wild  and 

Scenic  River  pi  in.s 
Noon  D^dk  for  lunch 
1:00    Implementation  of  recreation 

permit  regulations 
2:30    Break 

3:'.K)    Public  comment  period 
4;(X)     Adjournment 
Wayne  ,\.  Boden, 
Dislricf  Manager. 

!KR  Doc  "M-Zieii*  K'l.i.i  iJ-h-W  »:4Sani| 
BIUJNG  COOE  4310-JA-M 


[A- 18634 1 

Arizona;  Conveyance  of  Public  Land; 
Reconveyed  Land  Opened  to  Entry 

August  29.  1984. 

Notice  is  hereby  given  mat  puisjani 
to  section  206  of  the  Federal  Land  Policy 
and  Management  Ant  of  1976.  43  b'.S.C. 
1716,  the  following  described  lands  were 
transferred  out  of  Federal  ownership  in 
exchange  for  privatei\ -owned  land.  The 
lands  transferred  into  private  ownership 
are  described  as  follows: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  20N.,  R,  18  W.. 
Section  8.  lots  1.  2.  3.  5.  6  8.  10  S'^.NE'-*. 

SEV4NW'/4.  E''2SW''4,  N'^SF.W. 

SW ^SE '-«.  W '.2SE WSE' 4SE ■■4. 

SW"'4SE'4SE''4,  N'.SE'iSE'/*: 
Section  8,  E'''2NrW',4\w'4.\Ey4. 

NE''4\W  V4NE''4.  S'-...\W'  4N"E'/«, 

NEV4NE>'4,  S''2.\E'-4  NW''4,  S'j; 
Section  18.  lots  2,  3.  4.  5.  E'^W.-i.  EV4; 
Section  20,  all; 
Section  28.  all: 

S«?ction  30,  lots  1  thru  4.  incl..  E'/zW^^,  E','4; 
Section  32.  all. 
T.  20  N..  R.  19  W.. 

Section  2,  lots  1  thru  4,  incl.,  S'-.i,N'2.  S'-s: 
Section  12.  ail; 
Section  14.  all; 
Section  24.  all; 
Section  26,  all; 
Section  36.  all. 
T.  21  N..  R.  19  W.. 
Section  22,  all; 
Section  28.  all. 

Comprising  9.571.01  acres  in  Mohave 
County. 

Lands  acquired  by  the  United  States 
are  described  as; 


1  thru4,  incL.  E'.aW/s,  EVi; 


Gila  and  Salt  River  Meridian,  .\rizon8 

T  14  N..  R   14  W., 

Section  1.  lots  1  thru  4.  incl.,  S'/2N''2.  S'-a; 

ScctJo.T  3.  lots  1  thru  4.  incl..  SVi.N'/i,  SVa; 

Section  5.  lots  1  thru  4,  incl.,  S'/^N'/i,  SV4; 
T  1,5  N.,  R.  14  W.. 

Section  5.  Lots  2,  3.  4,  SVaNW/i; 

Section  7,  lots  1  thru  4,  incl.,  E'/.-WVi.  EVi; 

Section  15,  all; 

Section  17,  N'/x,  SWA,  NE'ASEVi, 
WVaSE'A; 

Section  19,  lots  1  thru  4,  incl.,  E'/iWVa,  EVi; 

Section  21,  all; 

Section  23.  E'^i,  E'/iW'.i.  N'/iNWViNW'A, 

S'/.;SW'/4NWy4,  W/2SW1''4; 

Section  25.  all; 

Section  27,  all; 

Section  29,  all: 

Section  31,  lots  1 

Section  33.  all; 

Section  35,  all. 
T.  14  N.,  R.  15  W. 

Section  1,  lots  1  thru  4,  incl.,  S'/iN'/it.  S'/4. 
T  15  N.,  R.  15  W., 

Section  1,  lots  I  thru  4.  incl.,  SV^NEV*. 
SW'ANW'/4,S»/^; 

Section  13,  all; 

Section  25,  E',^,  W'/sNW'A,  SW'/i. 

Comprising  12,127.23  acres  in  Mohave 
County. 

The  exchange  was  made  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  along  with  certain  mineral 
interests,  and  the  acquisition  of  private 
land  by  the  Federal  Government. 

The  surface  of  the  land  acquired  by 
the  Federal  Government  in  this 
exchange  will  be  open  to  entry  under 
the  public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  laws  at  10:00  a.m.  on 
October  15.  1984.  The  mineral  estate  is 
owned  by  the  Santa  Fe  Railroad 
Company  and,  therefore,  will  not  be 
subject  to  entry  under  the  United  States 
mining  or  Mineral  Leasing  Laws. 
Mario  L.  Lopez, 

Chief.  Brunch  of  Lands  and  Minerals 
Operations. 

IFF  :V,r  IM-ae.'il  Tiled '*-6-84:  8:45  ami 
BILLING  COOC  43ia-32-M 


[A- 188221 

Public  l^nd  Sale;  IWohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  .Notice  of  realty  action: 
amendment — sale:  public  lands  in 
Mohave  County,  Arizona, 

SUPPLEMENTARY  INFORMATION:  On  June 
28,  1984.  a  .Notice  of  Realty  Action, 
describing  the  proposed  sale  of  3,283.80 
acres  of  public  land  near  Kingman. 
Arizona,  was  published  in  Federal 


Register  Volume  49.  No.  126,  pages  26641 
and  26642,  Whereas,  the  sales 
regulations.  43  CFR  Part  2710,  were 
amended  per  Circular  .No.  2548  effective 
August  6,  1984.  the  Notice  of  Realty 
Action  of  June  28, 1984.  shall  be 
amended  as  follows: 

As  provided  in  43  CFR  27ll.l-2(d).  the 
public  lands  described  in  the  notice 
referenced  herein  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  puh.lic  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  Any 
subsequent  application  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant.  This  segregative  effect  shall 
terminate  upon  issuance  of  patent  01 
other  document  of  conveyance  to  such 
lands,  upon  publication  in  the  Feder.nl 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
this  publication,  whichever  occurs  first. 

Dated:  August  29, 1984, 
Deane  H.  Zeller, 

Actmg  District  Manager. 

|FR  Ow;  84-23648  Filed  »-»-84:  8:45  jm| 
BILLING  COOC  4310-32-M 


!OR-372051 

Realty  Action  Noncompetitive  Sale  of 
Public  Land  in  Deschutes  County,  OR 

The  following  described  parcel  of  land 
has  been  examined  and  identified  as 
suitable  for  disposal  bv  sale  under  43 
CFR  Part  2740  (90  Stat."  2750;  43  U.S.C. 
1713)  at  no  less  than  the  appraised  fan 
market  value. 


Legal  description 


Acre- 
age 


T   17  S.,  R.  12  E..  WM   Sectiof  7   Lol  5 


3.75 


Fair 

market 
value 


$10,125 


The  development  of  a  home  on  this 
parcel  occurred  as  a  result  of  a  faulty 
survey.  Although  the  parcel  is  a  part  of  a 
larger  tract  considered  valuable  for 
public  purposes  when  it  was  conveyed 
from  Federal  ownership,  it  is  above  the 
rim  of  the  river  canyon  and  does  not 
have  recreational  or  scenic  values. 

Lot  5  is  uneconomic  to  manage  by 
itself,  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  Likewise,  it  is  no 
longer  needed  for  the  purpose  that  it 
was  acquired. 

The  sale  of  this  tract  is  consistent 
w  ith  the  rationale  of  the  Bureau 
Planning  System  for  disposal  of  isolated 
tracts  having  low  public  values  and  not 
needed  for  other  resource  activities. 
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The  pdrcel  is  being  offered 
nonrompetitively  to  avoid  disruption  of 
the  adjacent  land  ownership  pattern. 
Hnd  to  meet  Deschutes  County  Zoning 
Goals  which  require  a  lot  line 
adjustment  to  consolidate  this  parcel 
with  the  adjacent  tax  lot.  The  parcel  will 
be  offered  at  the  appraised  fair  market 
value  to  H.  M.  Kemple,  the  adjacent 
landowner.  Physical  access  to  the  parcel 
is  available  through  property  of  the 
prospective  buyer,  which  is  situated 
adjacent  to  the  subject. 

The  sale  shall  be  made  subject  to  a 
reservation  for  ditches  and  canals,  all 
minerals  and  the  existing  powersite 
withdrawal. 

The  parcel  will  not  be  offered  far  sale 
for  at  least  60  days  after  the  date  of  this 
notice.  Upon  notification  of  sale  date, 
the  purchaser  will  be  given  30  days  to 
pay  the  full  amount  of  the  appraised  fair 
market  value. 

Detailed  information  conreming  the 
sale,  including  the  planning  documents, 
land  report,  and  environmental 
assessment  is  available  for  review  at  the 
Pnneville  District  Office.  185  E.  Fourth 
Street.  Prineville.  Oregon  97754. 

Dated:  August  28.  19B4. 
Maurice  Ziegler, 
Acting  District  Manager. 
IKK  Di.(    (rt-zaeso  Filrd  »-6-*».  8:45  ani{ 
BILUNG  CODE  4310-3a-M 


lOR  9605;  OR  201831 


Oregon;  Termination  of  Proiposed 
Withdrawal  and  Reservation  of  Lands 

agency:  Bureau  of  Land  .Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Forest  Service  has 
cancelled  two  separate  applications  to 
withdraw  6.198. «)  acres  of  national 
f(jrest  land  for  protection  ot  the  Rock 
Mesa  Geologic  Area.  This  action  will 
open  30  acres  to  surface  entry  and 
mining.  The  balance  of  6.1fia.6n  acres 
remains  withdrawn  as  pari  of  the  Three 
Sisters  Wilderness  Area. 
EFFECTIVE  DATE:  October  15.  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  C.  Vauahan.  |r.  (Telephone  503- 
231-h905),  Oregon  Stale  Office.  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland,  Oregon  97208. 
SUPPLEMENTARY  INFORMATION: 

1    Notices  of  Forest  Service.  U.S. 
Department  of  Agriculture,  applications 
OH  9605  and  OR  20183  for  withdrawal 
and  reservation  of  lands  were  published 
as  FR  Doc.  77^310  on  page  8434  of  the 
issue  of  February  10.  1977,  and  as  FR 
Doc.  7&-4202  on  page  7819  of  the  issue  of 
February  7.  1979.  The  purpose  of  the 


proposed  withdrawals  was  to  protect 
the  obsidian  flows  and  dacite  domes  of 
the  Rock  Mesa  Geologic  Area,  and  the 
following  described  lands  were 
temporarily  segregated  from  all  forms  of 
appropnation  under  the  public  land 
laws,  including  the  United  States  mining 
laws,  but  not  the  mineral  leasing  laws: 

Willaii«»t(e  Meridian 

Denchutcs  end  Willamette  Notional  Forests 
T.  17  S.,  R.  8  E.,  unswrveyed. 
Sec.22,  S'/»: 
Sec.  23.  S'/i; 
Sees.  26  and  27: 
Sec.  28.  W'/4.  including  part  of  Mineral 

Survey  983; 
Sec.  29.  including  part  of  Mineral  Survey 

983. 
Sec.  30.  EV4,  including  part  of  Mineral 

Survey  983: 
Sec.  31.  E',^,  including  pan  of  Mineral 

Survey  963: 
Sec.  32.  including  part  of  Mineral  Survey 

983: 
Sec.  33,  W'/j,  including  part  of  Mineral 

Survey  983: 
Sfic.  34; 
Sec.  35,  NV4. 
T.  18  S.,  R.  8  E  . 
Sec.  3.  lots  1.  2.  3.  and  4.  S'/2.\Va.  and  SVi, 

except  thai  parcel  of  land  containing 

approximately  10  acres  and  identified  as 

the  Cascade  Lakes  Road  Zone. 
Sec.  10.  SYM.  except  that  parcel  of  land 

containing  approximately  30  acres  and 

identified  as  the  Cascade  Lakes  Road 

Zone. 

The  areas  described  aggrpsjate 
approximately  B  198  60  acr<»s  m  Deschutes 
and  l^ne  Counties,  Oregon. 

2.  The  Forest  Service  has  cancelled 
both  applications  in  their  entirety: 
therefore,  pursuant  to  the  regulations 
contained  in  43  CFR  2310.2-l(c).  at  8:30 
a.m..  or  October  15.  1984,  that  portion  of 
the  .\F''4  of  Sec  10  T  18  S.,  R  8  E  , 
W.M.,  located  south  of  the  Cascade 
Lakes  Road  Zone  vv'll  be  open  to  such 
forms  of  disposition  that  may  by  law  be 
made  of  national  forest  lands,  including 
location  under  the  L'nited  States  mining 
laws.  Appropriation  of  land  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized 
Any  such  attempted  appropnation. 
including  attempted  adverse  possession 
under  30  U.S.C  38,  shall  vest  no  rights 
against  the  United  States.  .Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
nianagement  will  not  inter\ene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

3.  TTie  lands  described  in  paragraph  1, 
except  as  provided  in  paragraph  2. 
remain  withrawn  from  all  forms  of 


appropriation  under  the  public  land 
laws,  including  the  United  States  mining 
laws,  by  the  Three  Sisters  Wilderness 
-Area  designation. 

Dated  .August  29,  1984 

Harold  A.  Berends. 

Chipf.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc  84-23881  Filed  »-6-M  H  «■  dm| 
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Two  Rivers  Resource  Management 
Plan  and  Environmental  Impact 
Statement;  Proposed  Altematfves  to 
Facilitate  Scoping 

agency:  Bureau  of  Lana  Management 
Interior. 

ACTION:  Notice  of  availability  of  Two 
Rivers  Document. 


SUMMARY:  Pui^uanl  to  Section  43.  CFR 
1610  3  and  1610.4-5  of  the  Regulations 
for  Resource  Management  Planning,  the 
Department  of  Interior,  Bureau  of  Land 
Management.  Prineville  District  Office 
has  developed  proposed  alternatives  to 
facilitate  scoping  of  the  Two  Rivers 
Resource  Management  Plan  fRMP]  and 
Environmental  Impact  Statement  (EIS). 

SUPPtiMENTARY  INFORMATION:  The  plan 
Will  result  in  land  use  allocations  and 
resource  management  directions  for 
approximately  294,000  acres  of  public 
land  in  the  Two  Rivers  Planning  Area. 
The  Two  Rivers  Planning  Area  is 
located  in  Gilliam.  Hood  River, 
Jefferson.  Sherman,  Wasco  and  Wheeler 
Counties.  Major  resource  management 
issues  including  grazing,  riparian, 
wildlife,  forest  management,  land 
tenure,  minerals  recreation  and  special 
management  areas. 

The  draff  plan  and  EIS  will  be 
available  for  public  review  in  the  spnng 
of  1985.  The  final  statement  is  scheduled 
to  be  completed  in  September  of  1985. 
Decisionmaking  will  take  place  in  the 
fall  of  1985  and  include  publication  of  a 
record  of  decision  and  rangeland 
program  summary  in  the  spring  of  1986. 
The  original  Notice  of  Intent  to  prepare 
the  Two  Rivers  RMP  EIS  was  published 
in  the  Federal  Register  and  local  news 
media  on  April  9.  1984.  Four  proposed 
alternatives  have  been  developed  to 
address  the  major  resource  management 
and  allocation  issues.  Copies  of  the  Two 
Rivers  RMP  Summary  of  Proposed  Land 
Use  Alternatives  have  been  sent  to  the 
Districts  current  mailing  list.  Copies  are 
also  a\  ailable  for  review  at  ELM 
Prineville  District  Office,  185  E.  Fourth 
Street,  Prineville.  OR  97754,  BLM 
Oregon  Stale  Office.  825  NE  Multnomah 
Street  Portland.  OR. 
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The  public  is  invited  to  submit  written 
comments  by  October  9, 1984,  on  (1)  the 
elements  which  should  be  in  the 
preferred  alternative  plan  or  proposed 
action,  (2)  ideas  on  the  formulation  of 
other  alternatives  that  should  be 
addressed  in  the  EIS.  (3)  ideas  on  issues 
which  should  be  addressed  in  the  EIS. 
and  (4)  criteria  which  should  be  used  in 
the  development  or  selection  of  a 
preferred  alternative  plan.  Written 
public  comments  will  be  available  for 
review  m  the  District  Office.  Additional 
information  may  be  obtained  at  the 
Prinevilie  District  Office  during  regular 
business  hours,  7:45  a.m.  to  4:30  p.m. 
DATE:  Comments  .Ti:ist  be  received  by 
October  9,  1984. 

ADDRESS:  Written  comments,  requests 
for  copies  of  the  summary  document  or 
request  for  further  information  should  be 
directed  to  Bureau  of  Land 
Mrina«>'m''nt.  Prinevilie  District.  AIT.N: 
Brian  Cunmnghame.  185  East  Fourth 
Street,  P.O.  Box  550,  Prmeville,  Oregon 
97754.  Telephone.  (50.3)  447-111,5. 

Dated  August  31.  1984 
Gerald  E.  Magnuson. 
Uislrii  t  Manager 
|FR  t>K:  »4-2J»«0  Filpd  «-6-(«,  li:4S  <im| 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  in 
ttie  Outer  Continental  Shelf 

AGENCY:  .Minerals  Management  Service, 
Interior. 

ACTION:  .Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document. 


summary:  This  Notice  announces  that 
Exxon  Company,  U.S. .A..  Unit  Operator 
of  Grand  Isle  Block  16  Field  Federal  Unit 
Agreement  No.  14-08-0O01-29,'?2. 
submitted  on  August  27,  1984.  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
Grand  Isle  Block  16  Field  Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Manager. 
Gulf  of  Mexico  Region.  Minerals 
Management  Service.  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie.  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Records 
Management  Section,  Room  143.  open 
weekdays  9:00  a.m.  to  3:30  p.m..  3301  N. 


Causeway  Blvd.,  Metairie.  Louisiana 
70002.  phone  (504)  838-0519. 
SUPPLEMENTARY  INFORMATION:  Revised 

rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13,  1979  {44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  August  31.  1984 
|obn  L.  Rankin, 
Regional  Manager.  Gulf  of  Mexico  Region. 

|FH  Om.  IH-Z.iMb  Fil,:d  <^-6-ft4:  8:45  ami 
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Development  Operations  Coordination 
Document 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Texaco  U.S.A.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  1182.  Block  11. 
South  Marsh  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Louisa  and 
Morg.in  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  30.  1984. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Manager.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  |  Tolbert:  Minerals 
Management  Service;  Gulf  of  Mexfco 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1S78,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD.  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 


Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  AagusI  31.  1984. 

John  L.  Rankin. 

Regional  Manager.  Gu/f  of  Mexico  OCS 
Region. 

|FR  Doc.  84-23724  Filed  9-e-«t.  S:4S  am] 
BILUNG  CODE  431(HHR-M 


Development  Operations  Coordination 
Document;  Gulf  Oil  Exploration  and 
Production  Co. 

AGENCY:  Minerals  Management  Service. 
Interior. 

action:  .No'ice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Gulf  Oil  Exploration  and  Production 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  3543,  Block  24. 
Vermilion  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Cameron  and 
Patterson,  Louisiana, 

date:  The  subject  DOCD  was  deemed 
submitted  on  August  30,  1984. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Manager.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Meinagement  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  J.  Tulbert;  .Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (501)838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  *s 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executive,'  of  affected 


local  governments,  and  other  inlfrebtpd 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Ddted:  August  31,  1984 

|ohn  L.  Rankin, 

Rfgiuna!  Munaf;er.  Gulf  of  Mexico  OCS 
Region. 

m  Uoc   S4-2,1?28  KUed  tM>-*»,  8:45  am) 
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I  Investigation  No.  337-TA-174] 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigations  Nos.  337-TA-182/188] 

Certain  Fluidized  Supporting 
Apparatus  and  Components  Thereof; 
Suspension  of  Investigations 

AGENCY:  Internalionai  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  suspended  the  above- 
captioned  consolidated  investigations. 

SUPPLEMENTARY  INFORMATION:  On 

.August  22, 1984,  the  presiding  officer 
certified  a  joint  motion  to  the 
Commission  which,  inter  alia,  requested 
suspension  of  the  above-captioned 
investigations  under  19  U.S.C.  1337(b)(1). 
He  also  filed  a  recommended 
determination  (RD)  that,  inter  alio,  the 
investigations  be  so  suspended.  Having 
reviewed  the  record,  the  joint  motion 
and  the  RD.  the  Commission  determined 
tb  suspend  these  consolidated 
investigations  under  19  U.S.C.  1337(b)(1). 

Copies  of  the  nonconfidential  version 
of  the  Commissinn'a  .Action  and  Order 
and  all  other  nonconfidential  documents 
filed  in  connection  with  these 
investigations  are  available  for 
inspection  during  official  business  hours 
(8:'45  am  to  5:15^3. m.)  in  the  Office  of 
the  Secretary.  US  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  D.C.  20436.  telephone  202- 
523-0161 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  W.  Herrington.  Esq..  Office  of 
the  General  Counsel. U.S.  Intenational 
Trade  Commission,  telephone  202-523- 
0480. 

Authority:  19  U.S.C.  1337(b)(1)  and  19  CFR 
210.15. 

Issued:  August  31.  1984. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  84-23685  Filed  »-6-M:  S:4S  uml 
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Certain  Woodworking  Machines; 
Receipt  of  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Consent  Order  Agreement 

agency:  Interhutional  1  rade 
Commission. 

ACTION:  .N'otice  is  hereby  given  that  the 
Commission  has  received  en  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Harbor  Freight  and  Salvage  Co..  d/b/a 
Central  Purchasing.  Inc.  (hereafter 
"Harbor  Freight"). 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  be;ng  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties. 
unJess  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  September  4  1984. 

Copies  of  the  initial  determintitiun.  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5;15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
hiternational  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC.  20436. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  dll  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street,  NW,. 
Washington.  DC.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  documient  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  ].  Dionne.  Office  of  the  Secretar\ . 
U.S.  International  Trade  Commission. 
telephone  202-523-0176. 


B>  order  of  the  Commission. 
Issued  September  4  1984 
Kenneth  R.  Mason. 

St'cretarx'. 

'FP.  DiK   »4- 23684  F;iec  »-fr-«4  6  45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  30S39) 

Rail  Carriers;  Ashtabula,  Carson  & 
Jefferson  Railroad  Co.,  Inc.— 
Operation— In  Ashtabula  County,  OH; 
Modified  Rail  Certificate 

.AuKust  27.  1984 

On  July  9.  1984.  notice  was  filed  by  the 
Ashtabula.  Carson  &  Jefferson  Railroad 
Co..  Inc..  (ACJJ  for  a  modified  certificate 
of  public  convenience  and  necessity 
under  49  CFR  Part  1150  (Subpart  C).  As 
of  that  date,  AC]  is  authorized  to 
provide  service  over  the  former  line  of 
the  Consolidated  Rail  Corporation,  in 
Ashtabula  County,  OH.  known  as  the 
Jefferson  Industrial  Track,  from  the 
Carson-Clearance  point  of  connection 
with  the  Youngstown  Branch 
(approximately  milepost  5.38)  to 
Jefferson.  OH.  (milepost  11.63),  a 
distance  of  approximately  6.25  miles. 
See  Docket  No.  AB-167  (Sub-No.  513N), 
Conrai!  .Abandonment  m  .'\shtabula 
County.  OH  (not  printed),  served  April 
6.  1984 

The  State  of  Ohio  owns  the  subject 
line.  AC]  will  operate  the  line  under  an 
agreement  with  the  State  of  Ohio 
Department  of  Transportation. 

This  notice  shall  be  served  upon  the 
Association  of  American  Railroads  iCar 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association. 

B\  i.hp  Commission.  Heber  P  Hardy. 
Director,  Office  of  Proceedings 
James  H.  Bayne, 
Secretary. 

|FP  Dot    M-:»-4  Filed  »-6-64  B«  ami 
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Railroad  Operation,  Acquisition, 
Construction,  etc.;  Tenneco,  Inc.,  and 
Packaging  Corp.  of  America— Control 
Exemption— Ekco  Products,  Inc.  and 
Lake  States  Carriers,  Inc. 

[Finance  Docket  No.  30542] 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 
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SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  11343 
the  acquisition  of  control  of  Ekco 
Products,  Inc.  and  Lake  States  Carriers, 
Inc..  by  Tenneco.  Inc.  and  Packaj^ing 
Corporation  of  America. 
DATES:  This  e.xemption  is  effective  on 
August  31,  1984.  Petitions  to  reopen  must 
be  filed  by  September  27  1984. 
ADDRESSES:  Send  ple.idings  referring  to 
Finance  Docket  No.  30542  to: 

(1)  Office  of  the  Secretary.  Case  Cu.ntrol 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioners'  Representative;  Daniel  C. 
Sullivan,  Sullivan  &  .Associates.  Ltd.. 
180  .\.  Michigan  Ave  .  Scite  1700, 
Chicago,  IL  60601, 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Citomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2227.  Interstate 
Commerce  Commission.  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  Area)  or  toll  free  (800)  424- 
5403. 

Decided:  August  30.  1984. 

By  the  Commission:  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrelt  and 
Gradison.  Chairman  Taylor  was  absent  and 
did  not  participate 

fames  H.  Bayne. 

Secretary. 

|FR  Doc.  S4-23675  Fil«.d  9-6-84  8  45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

1TA-W-15,319| 

Trojan  Industries,  Inc.  Batavia,  NY; 
Termination  of  Investigation 

Pirsu.irt  to  section  221  of  the  Trade 
.A( ;  I  if  1974,  an  investigation  was 
initiated  on  April  30,  1984  in  response  to 
a  worker  petition  received  on  April  27, 
1984  which  was  filed  by  the 
International  Brotherhood  of 
Boilermakers  on  behalf  of  workers  at 
Trojan  Industries,  Inc,  Batavia,  New 
York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.,  this  29th  day 

of  .August  1984. 

Marvin  M.  Fooks^ 

Director.  Office  of  Trade  Adjustment 

Assistance. 

ire  Dor  84-23768  Filed  tf-e-84:  8:45  am) 
BILLING  COO£  4510-30-y 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply 
For  Worker  Adjustment  Assistant 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  .Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 


.Adjustment  .Assistance.  Employment 
and  Training  .Administration,  has 
instituted  investigations  pursuant  to 
section  221(a]  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act,  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved 

The  petitioners  or  anv  other  persons 
showing  a  substantial  interest  in  the 
subject  m.atter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  17.  1984. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  17,  1984. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Ofnce  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
.Administration,  U.S.  Department  of 
Labor,  601  U  Strppf.  .\',W'.,  Washington. 
D.C.  20213. 

Signed  at  Washington.  DC.  this  27ih  day 
of  August  1984, 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


IMI 


Petaionef  (Union,  «»orKare  ex  lofmer  .oortcers  of) 


Anbetam  Footwew,  kic  (company) 
Bath  Iron  Wortis  Corp   (lUMSWA) 
Bfown  Stxw  Co    piani  AA  iwrVrs) 

Casey  Mig  Co  (companyl        

Cowdeo  Mena  Co  (wofVefs)  

Ertelbnck  SNdc  Co  (company) 

F  M   Weaver   Inc   lUSWAj 
Greenup  Mfg  Co  (corTipany) 


(jortiam  China,  Oiv   ol  fext-on  (wrtus)... 

International  Hal  Co   iwoniefs) 

Margee  Sportsioear   inc   (workers) 

ftoyo  Pn<le.  irK   (companyi     

RotKTson  MIg  'Co   icoTipany) 
I^S  Shoes  (coTTpany) 
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Location 


Hagerstown,  MD. 

Bath.  ME 

Booneville  MS ... 

Casey,  IL 

Mena,  Ark 

Greenup,  IL 

I^nsdale,  PA 

Greenup,  IL 

San  Oitnas,  CA... 

Gran,  MO 

Miami.  FL 

Fort  Bragg  CA ... 

Robinson.  IL 

Greenup,  IL 


Dale 

recetved 


Date  of 
petition 


8/22/84 
8/22.'84 
8/22/84 
8/21/84 
8/15/84 
8/22/84 
8/20/84 
8/22  94 
8/22/84 
8/22/84 
8/22/84 
e/20/84 
8/21/84 
8/21/84 


8/20/84 

8/16/84 
8/20/84 
8/17/84 
8/13/84 
8/13/84 
8/16/84 
8/13/84 
8/17/84 
8/15/84 
8/16/84 
8/15/84 
8/17/84 
8/17/64 


_i_ 


Peiition  No 


Articles  produced 


TA-W- 15.433     ,    '  Footwear 

TA-W-15.434  Ships   commetcfll.  Navy   repair   ove-ai'  new  construction 

TA-W-15.435  Shoes,  wcyno"  s  dress 

TA-W-15  436  Shoes  children  s  S  rn<ar^ls 

TA-W-15  437  Jeans  blue  demom— men  S  wor-ien 

TA-W- 1 5  438  Shoes,  chilaren  s 

TA-W-15  439     .      Beams,  strucljral 

TA-W- 15,440  I  Shoes— children  s  &  mlanis 

TA-W-15.441  China— dir-ierwart  S  other  items 

TA-W-15  442  Visors  tennis   hats  painters,  cioth 

TA-W-1 5,443  Soortswear   •enii.s 

TA-W-1 5.444  Fish- fillets   dress,  prrxets 

TA-W- 15,445,  Shoes,  children  s, 

TA-W-15,4«6  ;  Corporate  offices 
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|TA-W-15,3811 

General  Motors  Corp.,  General  Motors 
Assembly  Division,  Fremont,  CA; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  inveslijjation  was 
initiated  on  July  16,  1984  in  response  to  a 
worker  petition  received  on  |une  Z2, 
1984  which  was  filed  on  behalf  of  office 
workers  enjjaged  in  closing  down  office 
operations  at  the  Fremont,  California 
plant  of  General  Motors  Assembly 
Division,  General  Motors  Corporation, 

The  petitioning  of  workers  are  subject 
to  an  ongoing  investigation  for  which  a 
determination  has  not  vet  been  issued 
(TA-W-15,328).  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC.  this  22nd  day  of 
August  1964 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc  84-23764  Filed  9-6-^;  8:45  am] 
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(TA-W- 15,3771 

Trojan  Luggage  Co.;  East  Bodley 
Street;  Memphis,  TN;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
intitiated  on  June  29,  1984  in  response  to 
a  petition  received  on  June  25.  1984 
which  was  filed  by  the  United  Furniture 
Workers  of  America  Local  282.  on 
behalf  of  workers  producing  footlockers 
at  the  East  Bodley  Street  facility  of 
Trojan  Luggage  Company,  Memphis. 
Tennessee. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C.,  this  29th  day 
of  August  1984. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(VRDot  fW-;i'85  F.led  !»-6-84  8:45  «m| 
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[TA-W-15.234,etall 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Pybus  Steel  Co.,  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S  C.  2273)  the 
Department  of  Labor  herein  presents 


summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  20,  1984-August  24.  1984 

In  order  for  an  affirmative 
determination  to  he  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met,  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-15.  234:  Pybus  Steel  Co.. 

Wenatchee,  WA 
TA-W-15.  288:  Columbia  Match  Co.. 
Cleveland.  OH 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met  for  the 
reasons  specified. 

7:4-I'l-;5,  255:  Maryland  Snipbuilding  & 
Dry  dock  Co..  Baltimore.  MD 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-15.301:  United  States  Steel  Corp., 
South  Plant.  Chicago.  IL 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production,  or  both,  of  the  firm  or 
subdivision  did  not  decrease  as  equired 
for  certification. 

TA-W-15.352:  Chem-Fleur 
International.  Newark.  .V/ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  and 
production,  or  both,  did  not  decrease  as 
required  for  certification. 
T.A-W-15.254:  General  Electric 

Indicating  Devices.  Inc..  Caguas.  PR 

Employment  declines  resulting  from 
the  transfer  of  production  to  a  foreign 
firm  have  not  yet  occurred. 

T.A-W-15.339:  National  Steel  Corp.. 
Great  Lakes  Steel  Div..  Ecorse.  MI 


The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  and 
production,  or  both,  did  not  decrease  as 
required  for  certification. 

TA-\V-15.262:  Bucyrus-Erie  Co. 

(Foundry).  South  Milwaukee.  Wl 

The  affiliated  plant  that  used  the 
castings  has  replaced  them  with 
castings  procduo-jd  a'  other  domestic 
foundries. 

Affirmative  Determin  itions 

TA-W-15.268:  .M &  E Sportswear.  New 
York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
29,  1983  and  before  April  15, 1983. 

TA-W-15.297:  Bethlehem  Steel  Corp.. 
Buffalo  Tank  Div..  Buffalo  NY 

-A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  5, 

1983  and  before  June  30.  1984, 

TA-ir-15.2T2.  Scotts  Run 

Manufacturing  Co..  Radford.  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 

1984  and  before  April  30,  1984. 

TA-W-15,407:  Weyerhaeuser  Co.. 
Columbia  River  Lumber  Corp.. 
Longview.  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  24. 
1983. 

TA-W-15.232:  Hubler  Shoe  Co.. 
Division  Miller  Hess  &  Co., 
Auburn.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1983  and  before  February  1,  1984. 
TA-W-15.217:  Worthing  ton  Division. 
McGraw-Edison  Co..  East  Orange. 
■V/ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
14.  1983. 

TA-W-75.271:  Reed  &  Barton  Corp.. 
Taunton.  MA 

.\  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  flatware  and 
jewelry/gift  items  separated  on  or  after 
January  1.  1984  and  all  workers  engaged 
in  employment  related  to  the  production 
or  sterling  silver  or  silver-plated 
hoUoware  separated  on  or  after  March 
13,  1983. 

TA-W-15.295:  American  Watch  Case 
Corp..  Providence,  RI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  6, 
1983. 

T.^-W-15.275:  Utica  Cutlery  Co..  New 
York  Mills.  NY 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  14. 
1983. 

TA-VV-15.276:  Utica  Cutlery  Co..  Utica. 
SY 

A  certiHcations  was  issued  covering 
all  workers  separated  on  or  after  March 
14.  1983. 

TA-W- 15.305.  G.H.  Bass  ^  Co..  Berlin. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
29,  1984. 

TA-W-15,280:  International  Shoe  Co.. 
Salew.  MO 

A  certiflceition  was  issued  covering  all 
workers  separated  on  or  after  March  19, 
1983. 

TA-\V~15.260:  American  Hoist  &■ 
Derrick  Co..  Mobile  Crane  Div.. 
Fort  Wayne.  /,V 

A  certification  Wds  issued  covering  all 
workers  separated  on  or  after  March  12, 
1983  and  before  June  30. 1984. 
T.^-W-15.281:  Penn-Tran  Carp. 
Wingate.  P.-\ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  21, 
1983. 

TA-W-15.394:  L'METCO Minerals 
Corp..  Uravan  Mill.  Uravan.  Co 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16 
1983. 

TA-  W-15.395:  UMETCO  Minerals 
Corp.,  Uravan  Mines,  Uravan  Co 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16 
1983. 

TA~W~15,396:  UMETCO  Minerals 
Corp.,  La  Sal  Mines,  La  Sal,  UT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16 
1983. 

TA-lV-13.397:  UMETCO  Minerals 
Corp..  Gas  H:l!s  Mill.  Gas  Hills. 
WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16 
1983. 

TA  -  W-15. 398:  UMETCO  Minerals 
Corp..  Gas  Hills  Mines,  Gas  Hills, 
WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  16. 
1983. 

T.A-W-15,399:  UMETCO  Minerals 
Corp..  Rifle  Mill.  Rifle.  Co 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 
1983. 


T.Ji-W-15.258:  Xerox  Corp.. 

Reprographics  Group,  Washington 
Central  Refurbishing  Carter. 
Springfield,  VA 

A  certification  was  issued  covering  all 
workers  at  the  Washington  Central 
Refurbishing  Center,  Springfield,  VA 
separated  on  or  after  January  1,  1984. 
TA-W-15.259,  Xerox  Corp.. 

Reprographics  Group.  Washington 
Regional  Distribution  Center. 
Springfield.  VA 

A  certification  was  issued  covering  all 
workers  of  the  Equipment  Logistics 
Center  of  the  Washington  Regional 
Distribution  Center.  Springfield.  VA 
separated  on  or  after  January  1. 1984. 

I  hereby  certify  that  the  aforementioned 
determinations  ware  issued  during  the  period 
August  20,  1984  p  August  24.  1984.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  6434.  U.S.  Department  of 
Labor.  601  D  Street  NW.,  Washington,  D.C. 
20213  during  normel  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  above 
address. 

Dated:  August  28,  1984. 

Glenn  M.  Zcch. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  84-23763  Filed  »-6-8*:  8;45  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Technical  Review  Committee  for 
Advanced  Scientific  Computing; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92^63.  the  National  Science 
Foundation  announces  the  following 
meeting.  | 

Name.  Technical  Review  Committee  for 
Advanced  Scientific  Computing, 

Date  and  Time:  Friday  and  Saturday, 
September  21  and  22.  1984  from  9:00  a.m.  to 
5:00  p.m. 

Place:  Room  520.  National  Science 
Foundation.  1800  G  Street.  NW..  Washington 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Lawrence  Lee.  Program 
Director  for  Superoomputing  Centers.  Room 
510.  Telephone:  (202)  357-9717. 

Purpose  of  Committee:  To  review  proposals 
received  in  responie  to  a  Project  Solicitation 
for  Advanced  Scientific  Computing 
Resources. 

Agenda:  To  review  and  evaluate  research 
proposals  as  one  of  four  parts  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 


These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10|d)  of  i\ih.  L.  92^63  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on  July 
6. 1979. 

August  31.  1984. 

M.R.  Winkler. 

Committee  Management  Coordinator. 

|FB  Doc  84-23645  Filed  8-6-84;  8:45  8ni| 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Availability  of  Reports  and 
Recommendations 

Reports  Issued 

Aircraft  Accident  Report— MlAalv 
Collision,  McDonnell  Douglas  F-4C/ 
Beech  D-55  Baron.  Cherry  Point,  North 
Carolina.  January  9,  1983"[NTSB/AAR- 
84/07)  (NTIS  Order  No.  PB84-910407). 

Highway  Accident  flepor/— Trailways 
Lines,  Inc.,  Bus/E.A.  Holder.  Inc.,  Truck, 
Rear  End  Collision  and  Bus  Run-Off- 
Bridge,  U.S.  Route  59,  near  Livingston, 
Texas,  November  30,  1983  (NTSB/HAR- 
84/04)  (NTIS  Order  No,  PB84-916204). 

Note. — Reports  may  be  ordered  from  the 
National  Technical  Information  Service.  5285 
Port  Royal  Road.  Springfield.  Virginia  22161, 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handling,  and  maintenance.  For  information 
on  reports  call  703-487^650  and  to  order 
subscriptions  to  reports  call  703-487-4630. 

Recommendations  To 

Aviation — Department  of 
Transportation:  Aug.  15:  A-84-96: 
Review  the  existing  research  and 
literature  in  this  area  and  institute 
research  to:  (1)  determine  the  potential 
effects  of  both  licit  and  illicit  drugs, 
especially  marijuana,  in  both 
therapeutic  and  abnormal  levels,  on 
human  performance;  (2)  obtain 
correlations  between  toxicological 
findings  of  drug  levels  and  blood,  urine. 
and  other  specimens  and  various 
behavioral  measurements;  and  (3) 
assess  the  effects  of  various  drugs  on 
the  specific  tasks  performed  by  the 
operator  in  all  transportation  modes. 

Highway — Federal  Highway 
Administration:  Aug.  8:  H-84-59:  Issue 
an  "On-Guard"  notice  to  carriers  and 
drivers  advising  them  of  the 
circumstances  of  the  bus  accident  near 
Livingston,  Texas,  on  November  30. 
1983.  and  of  the  research  findings  of  the 
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Bureau  of  Motor  Carrier  Safety  on 
frftigue  and  the  degradation  of  driver 
performance  and  alertness  during  early 
morning  hours.  H-84-60:  Determine 
practical  methods  and  means  to  prevent 
or  minimize  dozing  at  the  wheel  by 
drivers  of  carriers  in  interstate 
commerce,  and  advise  the  Safety  Board 
of  its  findings.  Aug.  29:  H-84~66:  Issue 
an  On  Guard  Bulletin  alerting  motor 
c.irriers  of  the  hazards  of  railroad/ 
highway  grade  crossings  with  high 
surface  hump  profiles.  H-84-67:  Provide 
e.ich  Bureau  of  Motor  Carrier  Safety 
division  office  with  access  to  the 
automated  management  information 
system  (MIS)  to  facilitate  identification 
of  all  motor  carriers  engaged  in 
interstate  commerce  in  their  respective 
jurisdictions.  H-84-68:  Develop 
additional  information  sources  through 
which  motor  carriers  engaged  m 
interstate  commerce  can  be  identified 
and  placed  expeditiously  into  the 
automated  management  information 
system  (MIS). 

Tmilways  Lines.  Inc.:  Aug.  8:  H-84-61: 
Regularly  monitor  the  compliance  of 
Trailways  Lines,  Inc..  busdrivers  with 
posted  speed  limits,  and  take  corrective 
action  as  necessary  to  enforce  the  stated 
policy  of  the  company  that  all  drivers 
comply  with  posted  speed  limits.  H-84- 
62:  Regularly  monitor  the  compliance  of 
Trailways  Lines,  Inc..  busdrivers  with 
seutbclt  use  requirements,  and  take 
corrective  action  as  necessary  to 
enforce  the  stated  policy  of  the  company 
that  all  drivers  comply  with  Federal 
regulations  requiring  the  use  of 
seatbelts.  H-84-S3:  Determine  practical 
methods  and  means  to  prevent  or 
minimize  dozing  at  the  wheel  by  drivers 
employed  by  Trailways  Lines,  Inc.,  and 
advise  the  Safety  Board  of  its  findings. 

Te.xas  State  Department  of  Highwav.s 
and  Public  Transportation:  Aug.  8:  H- 
84-64:  As  part  of  any  major  pavement 
improvement  project,  provide,  wherever 
feasible,  for  the  lengthening  of  marked 
acceleration  and  deceleration  lanes  that 
do  not  meet  recommended  design 
standards  of  the  American  Association 
of  State  Highway  and  Transportation 
Officials.  H-84-65:  As  part  of  any  major 
pavement  improvement  project,  provide 
wherever  feasible  for  the  installation  of 
advanced  barrier  systems  on  and 
approaching  bridges  in  the  State  of 
Texas. 

American  Associalion  of  State 
Highway  and  Transportation  Officials: 
Aug.  29:  H-34-69:  Review  the  State 
safety  program  dealing  with  hazardous 
grade  crossing  profile  conditions  now 
underway  in  Florida,  and  promote  the 
adoption  within  each  State  of  this 
program  or  a  comparable  program 


developed  by  an  appropriate  AASHTO 

committee. 

Marine — U.S.  Coast  Guard:  Aug.  23: 
M-S4-24:  Require  passenger  vessels 
subject  to  46  CFR  Subchapter  H  and 
small  passenger  vessels  subject  to  46 
CFR  Subchapter  T  which  carry  more 
than  150  passengers,  engaged  in 
coastwise,  bays,  sounds,  or  offshore 
service  on  extended  routes,  to  be 
equipped  with  a  gyrostabilized  radar 
suitable  for  rapid  plotting  of  radar 
contacts  and  for  navigation.  M-S4-25: 
Require  that  passenger  vessels  with 
more  than  one  passenger  deck  have 
installed  an  adequate  loudspeaker 
system  suitable  for  announcing 
passenger  advisories,  instructions,  and 
emergency  alerts  from  the  navigation 
bridge.  M-84-26:  Require  that  passenger 
vessels  subject  to  46  CFR  Subchapter  H 
incorporate  in  Station  Bills  the  details  of 
actions  to  be  taken  by  the  crew  to 
prepare  the  passengers  for  various 
shipboard  emergency  conditions.  M-84- 
27:  Require  that  all  passenger  vessels 
post  conspicuously  in  passenger  spaces 
pas.senger  safety  bills  or  equivalent 
instructions  for  emergencies.  Written  in 
language  understandable  to 
nonmariners.  M~84-28:  Require 
operators  of  all  passenger  vessels  in 
coastwise,  bays,  sounds,  or  offshore 
service  on  extended  routes  to  prepare 
an  accurate  list  or  count  of  embarked 
passengers,  including  non-revenue 
adults  and  children,  and  to  have  the  list 
or  count  reported  or  delivered  to  a  place 
ashore  prior  to  a  vessel's  departure.  M- 
84-29:  Reevaluate  46  CFR  75.1O-20(a)  to 
determine  whether  the  primary 
lifesaving  equipment  required  is 
adequate  to  safely  support  the  entire 
crew  and  maximum  embarked 
passengers  in  the  water  pending  arrival 
of  search  and  rescue  assistance  and 
amend  the  regulations,  as  necessary,  to 
eliminate  deficiencies  in  prescribed 
primary  lifesaving  equipment. 

Pipeline — Washington  Gas  Light 
Company:  Aug.  23:  P-S4-31:  Develop 
written  procedures  detailing  the 
sequence  of  actions  to  be  taken  for 
safely  bypassing  gas  facilities,  for 
isolating  segments  of  pipeline  from  gas 
under  pressure,  and  for  testing  the 
adequacy  of  isolation  actions  before  any 
work  IS  performed  on  the  isolated 
segment.  Incorporate  within  these 
procedures  requirements  for  conducting 
prework  meetings  to  explain  the  work  to 
be  performed  by  each  employee.  P-84- 
32:  Assess  departmental  training  activity 
to  identify  improvements  necessary  to 
adequately  prepare  employees  to  carry 
out  safely  all  assigned  responsibihties. 
correct  deficiencies  found,  and  evaluate 
the  appropriateness  of  the  policy  which 


makes  employee  training  a  departmental 
responsibility  rather  than  an  integrated 
company  activity.  P-84-33:  Require  that 
a  supervisor  trained  in  the  company 
procedures  for  the  work  being 
conducted  be  present  to  direct  all 
operations  which,  through  employee 
error,  would  pose  substantial  threats  to 
the  safety  of  employees  or  the  public.  P- 
84-34:  Develop  and  implement  the  use  of 
checklists  of  all  work  projects  in  which 
actions  must  be  taken  in  an  ordered 
sequence  to  avert  safety  hazards. 

American  Gas  Association,  the 
American  Public  Gas  Association,  and 
the  Interstate  Natural  Gas  Association 
of  America:  Aug.  24:  P-84-35:  Advise  its 
member  companies  of  the  circumstances 
of  the  pipeline  accident  on  October  13, 
1983.  and  urge  them  to  include  within 
their  written  procedures  the  sequence  of 
steps  to  be  taken  for  safely  isolating 
segments  of  gas  facilities  from  gas  under 
pressure  and  for  testing  the  adequacy  of 
the  isolation  action  before  other  work  is 
performed  on  the  isolated  segment. 

American  Society  of  Mechanical 
Engineers  Gas  Piping  Standards 
Committee:  Aug.  23:  P-84-36:  Develop 
and  issue  guidelines  for  safely 
bypassing  and  isolating  segments  of 
pipelines  or  control  equipment  from  gas 
under  pressure. 

Railroad — Association  of  American 
Rai.'roads:  Aug.  29:  R-84-35:  Establish 
the  specifications  stated  in  Section  1.2. 
■  Profile  and  Alignment  of  Crossings  and 
Approaches,"  of  the  "Manual  for 
Railway  Engineering"  of  the  American 
Railway  Engineering  Association  as  the 
minimum  acceptable  specifications  for 
railroad/highvray  grade  crossings  for 
compliance  by  all  member  railroads.  R-  . 
84-36:  Encourage  all  member  railroads 
to  participate  fully  with  local  and  State 
governments  in  all  efforts  to  assure  the 
integrity  of  the  profiles  at  railroad/ 
highway  grade  crossings. 

Note. — Single  copies  of  these 
recommendation  letters  are  available  on 
written  request  to:  Public  Inquiries  Section, 
National  Transportation  Safety  Board. 
Washington.  D.C.  20594.  Please  include 
recommendation  number  in  your  request. 
Copies  of  recent  recommendaUons  are  free  of 
rharge  while  supplies  last.  Becommendations 
that  must  be  photocopied  will  be  billed  at  a 
cost  of  14  cents  per  page  (Si  million  charge  ) 

Dated  September  4.  iy64. 

H.  Ray  Smith.  Jr.. 

Federal  Register  Liaison  OffKer 
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NUCLEAR  REGULATORY 
COMMISSION 

IC«rtificat«  of  Compliance  Nos.  5957,  6346, 
5926.  9044,  5971,  5980,  6003,  9781,  9103, 
5607,  9132;  Docket  Nos.  71-5957,  71-6346, 
71-5926,  71-9044,  71-5971,  71-5980,  71- 
6003,  71-9781,  71-9103,  71-5607,  71-91321 

Spent  Fuel  Shipping  Casks;  Request 
for  Action  Under  10  CFR  2.206 

By  petition  dated  July  :iO.  1984.  .Mr. 
Lindsay  Audin  req^jested  that  certain 
actions  be  taken  with  respect  to  spent 
fuel  shipping  casks.  The  petitioner 
requests  that  limitations  to  inert  casks 
or  "can"  failed  fuel  be  placed  on 
research  and  submarine  reactor  spent 
fuel  casks  and  that  certain  accident 
scenarios  involving  spent  fuel  casks  be 
reanalyzed  and  appropriate  action  taken 
based  on  the  results.  As  provided  under 
10  CFR  2.206.  appropi-iate  action  will  be 
taken  on  t.he  petition  within  a 
reasonable  time.  Copies  of  the  petition 
are  available  for  public  inspection  in  the 
Commission's  Public  Document  Room  at 
1717  H  Street  NW'.,  VVashmgton.  DC 
20555. 

Dated  at  Silver  Spring,  Maryland,  this  31st 
day  of  .Aus»;sl  1984 

For  the  .N'u.lfMr  Regulatory  Commission. 

Donald  B.  Mausshardt, 

Deputy  DiFfiUir.  Office  of  Nuclear  Material 

Safety  and SufogLiartis. 

!FR  Doc  84-23737  FileJ  9-6-W:  8:45  dm) 
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(Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp. 
(Vermont  Yankee  Nuclear  Power 
Station);  Order  Confirming  Licensee 
Commitments  on  Pipe  Crack  Related 
Issues 

I 

The  Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC  or  the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  DPR-28  which  authorizes  operation 
of  the  Vermont  Yankee  Nuclear  Power 
Station  (Vermont  Yankee  or  the  facility) 
at  steady  state  reactor  power  levels  not 
in  excess  of  1593  megawatts  thermal. 
The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in 
Windham  County.  Vermont. 

II 

During  the  1984  refueling  outage  at 
Vermont  Yankee,  augmented  inservice 
inspection  was  performed  on  the 
recirculation  and  residual  heat  removal 
system  piping.  The  original  sample  size, 
in  accordance  with  Generic  Letter  84-11, 
covered  55  welds  and  was  expanded  to 
69  welds  after  ultrasonic  indications 


were  reported  on  welds  in  the  original 
sampling.  Welds  most  likely  to  crack 
were  selected  for  inspection.  Overall,  a 
total  of  17  welds  were  found  to  show 
reportable  linear  indications. 

One  defective  weld  containing  a  short 
axial  crack  was  repaired  by  weld 
overlay.  Five  welds  reported  to  be 
cracked  during  the  last  refueling  outage 
were  determined  to  be  not  cracked  by 
using  advanced  ultrasonic  testing 
methods.  The  17  previously  overlay 
repaired  welds  were  reexamined  and 
the  results  of  the  reexamination  showed 
that  the  structural  and  bond  integrity  of 
these  overlays  was  maintained.  The 
cracks  in  the  16  unrepaired  defective 
welds  were  relatively  shallow  (12-2796 
of  wall  thickness).  Crack  growth 
calculations  based  on  fracture 
mechanics  analysis  have  shown  that  the 
cracks  in  the  unrepaired  defective  welds 
will  not  grow  to  a  size  beyond  the  limits 
based  on  limit-load  analysis  during  the 
next  12-month  fuel  cycle. 

The  staff  reviewed  the  licensee's 
submittals  and  performed  its  own 
independent  evaluations.  The  staffs 
review  included  the  ultrasonic 
examination  results,  and  the  weld 
overlay  design  and  the  flaw  evaluation 
to  support  the  continuing  service  for  one 
fuel  cycle  of  23  overlay  repaired  welds 
and  16  unrepaired  defective  welds.  The 
staff  also  reviewed  the  personnel 
qualifications,  test  methods  and 
equipment  used  in  the  inspection,  and 
concluded  that  the  licensee  has  used 
experienced  personnel  to  perform  the 
examination  of  the  clad  weld  metal,  and 
that  the  examinations  performed  by  the 
licensee  could  detect  lack  of  clad  bond 
and  could  identify  flaws  in  the  clad 
weld  metal  that  would  affect  the 
structural  integrity  of  the  clad  overlay. 

The  staff,  therefore,  concluded  on  the 
basis  of  the  results  of  the  IGSCC 
inspection  and  repairs  that  the  Vermont 
Yankee  plant  could  be  safely  returned  to 
operation  for  a  12-month  fuel  cycle  of 
operation. 

! 

Although  the  conservative 
calculations  performed  by  the  licensee 
and  reviewed  by  the  staff  indicate  that 
the  cracks  will  not  progress  to  the  point 
of  leakage  during  the  next  fuel  cycle, 
and  very  wide  margins  are  expected  to 
be  maintained  over  crack  growth  which 
could  compromise  safety,  some  redisual 
uncertainties  in  the  identification  of 
cracks  and  in  crack  sizing  and  growth 
rate  still  remain. 

Because  of  these  uncertainties,  we 
have  determined  that  Technical 
Specification  monitoring  requirements  in 
the  containment  for  unidentified  leakage 
should  be  modified  to  reflect  new 


limiting  conditions  for  operation  and 
surveillance  requirements.  These 
enhanced  surveillance  measures  will 
provide  adequate  assurance  that 
possible  cracks  in  pipes  will  be  detected 
before  growing  to  a  size  that  will 
compromise  the  safety  of  the  plant 

In  order  to  provide  additional 
assurance  that  leakage  from  the  eight 
uninspected  28-inch  recirculation  pipe 
welds  will  be  promptly  identified,  thp 
licensee  will  install  six  local  leakage 
detectors  (moisture  sensitive  tapes),  to 
monitor  the  potential  leakage  from  these 
locations,  and  to  inform  the  NRC 
promptly  of  any  significant  changes  in 
the  moisture  sensitive  tape  status. 

By  letter  dated  March  13,  1984,  the 
licensee  expressed  its  intent  to  replace, 
during  the  1985  outage,  piping 
susceptible  to  intergranular  stress 
corrosion  cracking  (IGSCC).  Because  the 
staff  acceptance  of  the  repairs  was 
based  on  consideration  of  only  a  single 
additional  cycle  of  operation,  (See  Staff 
Safety  Evaluation,  dated  Aughst  28, 
1984)  the  staff  concluded  that  1985 
piping  replacement  should  be  a  firm 
commitment. 

By  letters  dated  July  30, 1904  and  July 
31, 1984,  the  licensee  committed  to  the 
above  described  conditions  on  leakage 
monitoring,  notification  of  changed 
moisture  sensitive  tape  status,  which 
will  provide  substantial  assurance  of 
prompt  detection  of  leakage,  and  to  1985 
piping  replacement.  I  have  determined 
that  the  public  health,  safety  and 
interest  require  that  the  licensee's 
commitments  be  formalized  by  an 
immediately  effective  Order. 

IV 

Accordingly,  pursuant  to  Sections  103. 
161i,  1610  and  182  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2  and  50,  it  is  hereby  ordered 
effective  immediately  that: 

1.  The  licensee  shall  operate  the 
reactor  in  accordance  with  requirements 
on  coolant  leakage  in  Attachment  A  in 
lieu  of  the  present  requirements  in 
Section  3.6.C  of  the  Technical 
Specifications. 

2.  The  licensee  will  orally  notify  the 
NRC  Project  Manager  before  the  close  of 
the  next  working  day  in  the  case  of  any 
significant  changes  in  the  status  of  the 
moisture  sensitive  tape. 

3.  The  Vermont  Yankee  facility  will 
remain  shutdown  following  the  current 
12-month  fuel  cycle  until  the  reactor 
recirculation  and  residual  heat  removal 
system  stainless  steel  piping  are 
replaced. 
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The  licensee,  or  any  other  adversely 
affectred  person,  may  request  a  hearing"" 
within  twenty  days  of  the  date  of 
publication  of  this  Order  in  the  Federal 
Register.  A  request  of  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
•Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  A  copy  shall 
also  be  sent  (o  the  Executive  Legal 
Director  at  the  same  addrnss.  A  request 
for  a  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held 
concerning  this  Order,  the  issue  to  be 
considered  at  the  hearing  shall  be 
whether  the  licensee  should  comply 
with  the  requirements  set  forth  in 
Section  IV  of  this  Order. 

This  Order  is  effective  upon  issuance. 

Dated  at  Bethesda.  Maryland,  this  2Wh  day 
of  .August.  1984. 

For  the  Nuclear  Regulatory  Commission. 
Gu8  C.  L.ainas, 

Actwg  Director,  Divisum  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

Note.— Vermont  Yankee  Reartor  Coolant 
Leaka^  Limits  ii  available  for  pubhc 
inspection  at  the  NRC  Public  Document 
Room.  1717  H  Street,  NW..  Washington.  DC. 
and  at  the  Local  Public  Document  Room 
located  at  Brooks  Memorial  Library.  224  Maui 
Street.  Brattleboro.  Vermont. 
Il-'K  Uuc  M-ZSTSZ  FiUd  e-c-e«.  MS  ami 
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[Dockets  Nos.  50-219,  50-289,  50-320] 

Generai  Public  UtiMies  Nuclear  Corp. 
(Three  Mile  Island  Nuclear  SUtion. 
Units  1  and  2,  Oyster  Creek  Nuclear 
Generating  Station);  Receipt  of 
Request  for  Action  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  Petition 
dated  August  13. 1984,  as  supplemented 
August  22, 1984.  Three  Mile  Island  Alert, 
Inc..  and  other  requested  that  an  order 
be  issued  revoking  the  operating 
licenses  of  the  General  Public  Utilities 
Nuclear  Corporation  for  Three  Mile 
Island  Nuclear  Station  Units  1  and  2  and 
for  the  Oyster  Creek  Nuclear  Generating 
Station.  As  the  basis  for  the  Petition,  the 
Petitioners  allege  a  number  of  factual 
circumstances  which  they  believe 
demonstrate  that  general  Public  Utilities 
Nuclear  Corporation  lacks  the  requisite 
charactoer  to  safely  operate  a  nuclear 
reactor.  The  request  is  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  As  provided 
by  §  2.206,  appropriate  action  will  be 


taken  on  this  request  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC.  and  m  the  local  public 
document  room  for  the  Three  Mile 
Island  Nuclear  Station  located  in  the 
Government  Publications  Section  of  the 
State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harnsburg, 
Pennsylvania  17126,  and  for  the  Oyster 
Creek  Facility  located  at  101    . 
W  ashmgton  Street.  Toms  River.  ISiew 
Jersey  08653. 

Dated  at  Belhesda.  Maryland,  this  31st  day 
of  August  1984 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton. 

Director.  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc  84-2.T38  Filed  9-^.64  1.4S  amj 
MLUNQ  CODE  7$W)-01-M 


I  Docket  No.  50-4161 

Grand  Gulf  Nuclear  Station,  Unit  1; 
Issuance  of  Amendment  to  Facility 
Operating  License 

On  June  16,  1982.  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission)  issued  Facility  Operating 
License  .No.  NPF-13  to  the  Klississippi 
Power  &  Light  Company.  Middle  South 
Energy.  Inc..  and  South  Mississippi 
Electric  Power  Association  (the 
licensees)  authorizing  operation  of  the 
Grand  .Nuclear  Station,  Unit  1  (the 
facility)  at  reactor  core  power  levels  not 
in  excess  of  191  megawatts  thermal  (five 
percent  of  full  power)  in  accordance 
with  the  provisions  of  the  license,  the 
Technical  Specifications  and  the 
Environmental  Protection  Plan. 

The  Commission  has  now  issued 
Amendment  .No  13  to  Facility  Operating 
License  No.  NPF-13  which  authorize* 
operation  of  the  Grand  Gulf  Nuclear 
Station.  Unit  1.  at  reactor  core  power 
levels  not  in  excess  of  3833  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  amended  liecense.  As 
part  of  this  authorization,  the 
amendment  also  changes  the  license 
conditions  related  to  dynamic  testing 
dynamic  qualification,  environmental 
qualifications,  inservice  inspections 
program,  containment  purge,  interplant 
communication  systems,  reliability  of 
diesel  generators,  advisor  to  Vice 
President,  partial  feedwater  heating, 
control  room  design  review,  post 
accident  sampling,  hydrogen  control, 
and  modification  of  automatic 
depressuriration  system  logic.  Further, 
the  amendment  adds  license  conditions 


relating  to  qualification  of  ADS 
accumulators,  emergency  response 
facilities,  evaluation  of  Technical 
Specification  problem  sheets,  control 
room  leak  rate,  and  antitrrist.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  Grand  Gulf  .Nuclear  Station,  Unit 
1.  is  a  boiling  water  reactor  located  at 
the  licensees'  site  in  Claiborne  County, 
Mississippi. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act)  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and 
Commission's  regulations  in  10  CFR 
Chapter  1.  which  are  set  forth  in  the 
amended  license.  Prior  public  notice  of 
the  overall  action  involving  the 
proposed  issuance  of  an  operating 
license  was  published  in  the  Federa]    ' 
Register  on  July  28. 1978  (43  FR  32903). 
The  increase  in  power  level  authorized 
by  this  amendment  and  the  conditions 
contained  therein  are  encompassed  by 
that  prior  notice, 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement 

In  a  related  action  the  staff  has 
granted  exemptions  to  Appendix  A 
(General  Design  Criterion  17)  and 
Appendix  j  to  10  CFR  Part  50. 

For  further  details  in  respect  to  this 
action,  see  (1)  Amendment  No.  13  to 
License  NPF-13:  (2)  the  Commission  s 
Safety  Evaluation  Report,  dated 
September  1981  (.NUREG-0831J.  and 
Supplements  1  through  6;  (3)  the  Final 
Safety  Analysis  Report  and 
Amendments  thereto:  (4)  the  Final 
Environmental  Statement,  dated 
September  1981  (NUREG-0777):  (5)  the 
Evaluation  of  the  Effect  of  License 
Duration  on  Matters  Discussed  in  the 
Final  Environmental  Statement  for  the 
Grand  Gulf  Nuclear  Station  Units  1  and 
2  (dated  September  1981);  (6)  Exemption 
to  Appendices  A  and  J  to  10  CFR  Part  50 
dated  August  31. 1984;  and  (7)  the 
Commission's  Memorandum  dated 
August  1. 1984. 

These  items  are  available  at  the 
Commission's  Pubbc  Document  Room. 
1717  H  Street.  NW.,  Washington,  D.C. 
20555,  and  at  the  George  McLendon 
Library.  Hinds  Junior  College.  Raymond. 
.Mississippi  39154.  A  copy  of 
Amendment  No.  13  to  Facility  Operating 
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License  NPF-13  may  be  obtdined  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing.  Copies  of  the  Safety 
Evaluation  Report  and  its  Supplements 
(NUREG-0831)  and  the  Final 
Environmental  State.nient  (NL'REG- 
0777)  may  be  purchased  at  current  rates 
from  the  National  Tei;hnical  Information 
Service,  Department  of  Commerce.  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  and  through  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Rf'tjulatory  Commission.  Attention: 
Sales  Manager.  Washington.  DC.  20555. 
CiPO  deposit  account  holders  may  call 
(.iOI  1492-9530. 

Dated  at  Bethesda,  Maryland,  this  31st  day 
of  .AugU!,!  1984. 

Kor  the  Nuclear  Regulatory  Commission. 

Elinor  G.  Adensam. 

Chief.  Licensing  Branch  No.  4,  Divisiim  of 
Licensing. 

|fR  Do..  W-23?34  F.!«d  3-8-84,  8:45  «m| 
BILLING  CODE  7$90-O1-«I 


[Docket  No.  50-4161 

Mississippi  Power  &  Light  Co..  et  al. 
(Grand  Gulf  Nuclear  Station,  Unit  1); 
Exemptions  for  Full  Power  Operation 

I 

Mississippi  Power  &  Light  Company 
(.MPSL),  Middle  South  Energy,  Inc.,  and 
South  Mississippi  Electric  Power 
Association  (the  licensee)  are  the 
holders  of  Facility  Operating  License 
No,  NPF-13,  which  authorizes  the 
operation  of  the  Grand  Gulf  Nuclear 
Station.  Unit  1  (the  facility)  al  steady 
state  reactor  power  levels  not  in  excess 
of  iqi  megawatts  thermal.  The  facility 
consists  of  a  boiling  water  reactor 
lBWR/6)  with  a  Mark  III  containment 
l.ocated  in  Claiborne  County, 
.Mississippi. 

II 

.4.  Appendix  J— Containment  Airlock 

Testing 

Testing  of  primary  reactor 
containment  leakage  at  Grand  Gulf.  Unit 
1,  is  required  by  Appendix  ),  10  CKR  Part 
50  and  by  the  plants  Technical 
Specifications.  Paragr^iph  II1,D  2|b)  of 
.Appendix  J  details  three  explicit  airlock 
testing  requirements  which  are  to  be 
included  in  the  Technical  Specifications, 

Paragraph  IILD.  2(bi|ii)  of  Appendix  | 
requires  that  airlocks  opened  during 
periods  when  containment  integrity  is 
not  required  by  the  plants  Technical 
Specifications  shall  be  tested  at  the  end 


of  such  periods  at  not  less  than  the  peak 
containment  internal  accident  pressure, 
P.,  Technical  Specification  4.6.1.3.b.2 
requires  only  that  an  overall  airlock 
leakage  test  be  conducted  at  P,  when 
maintenance  has  been  performed  on  the 
airlock  that  could  affect  the  airlock 
sealing  capability.  Thus,  this 
specification  does  not  fully  comply  with 
the  testing  specified  in  Appendix  j. 

The  other  two  explicit  airlock  tests 
required  by  paragraph  III.D.2(b)  of 
Appendix  J  are  met  by  the  licensee. 
Paragraph  L[I.a.2.(b)(i)  requires  that 
containment  airlocks  be  demonstrated 
operable  by  conducting  a  leak  test  every 
6  months  when  containment  integrity  is 
required  by  pressurizing  the  interior  of 
the  airlock  to  P,  (the  calculated  peak 
containment  internal  pressure  under 
design  basis  accident  conditions,  11.5 
psig  for  Grand  Gulf)  and  verifying  the 
leakage  rate  is  within  its  limit.  Technical 
Specification  4.6.1.3. b.l  corresponds  to 
and  complies  with  this  portion  of 
Appendix  ].  Paragraph  in.D.2(b)(iii) 
requires  an  airlock  test  within  3  days 
after  the  airlock  has  been  opened  (or  al 
least  once  every  3  days  for  openings 
more  frequently  than  every  3  days)  and 
specifies  that  an  airlock  seal  test  fulfills 
the  3  day  test  requirements.  Technical 
Specification  4.6.1.3. a  corresponds  to 
and  complies  with  this  portion  of 
Appendix  J. 

By  letters  dated  July  28  and  August  7, 
1984,  the  licensee  requested  an 
exemption  from  paragraph  IILD.2(b)(ii) 
of  Appendix  J  for  the  operating  term  of 
the  plant.  The  licensee  provided 
information  to  support  the  request  and 
concludes  that  it  is  advantageous  to 
allow  operation  of  the  plant  without 
performing  the  full  pressure  test 
required  by  paragraph  III.D.2lb)(ii) 
because  the  testing  would  extend  the 
duration  of  plant  outages  by  half  a  day 
or  more  several  times  a  year. 

The  staff  has  evaluated  the  licensee's 
requested  exemption  from  paragraph 
lII.D.2(b)(ii).  Whenever  the  plant  is  in 
cold  shutdown  (Mode  4)  or  refueling 
(Mode  5),  containment  integrity  is  not 
required.  However,  if  an  airlock  is 
opened  during  Modes  4  and  5,  paragraph 
III.D.2(b)(ii)  of  Appendix  J  requires  that 
an  overall  airlock  leakage  test  at  not 
less  than  P.  be  conducted  prior  to  plant 
heatup  and  startup  (i.e.,  entering  Mode 
3).  The  existing  airlock  doors  are  so 
designed  that  a  full  pressure  test,  i.e.,  P, 
(11. 5  psig),  of  an  entire  airlock  can  only 
be  performed  after  strong  backs 
(structural  bracing)  have  been  installed 
on  the  inner  door.  Strong  backs  are 
needed  since  the  pressure  exerted  on 
the  inner  door  during  the  test  is  in  a 
direction  opposite  to  the  accident 
pressure. 


If  the  periodic  6-month  test  of 
paragraph  l]l.D.2{b)(i)  and  the  test 
required  by  paragraph  in.D.2(b){iii)  are 
current,  no  maintenance  has  been 
performed  on  the  airlock  and  the  airlock 
is  properly  sealed,  there  should  be  no 
reason  to  expect  the  airlock  to  leak 
excessively  just  because  it  has  been 
opened  in  Mode  4  or  Mode  5, 

However,  the  staff  also  concludes  that 
to  assure  the  airlock  is  properly  sealed, 
the  licensee  shall  substitute  a  seal 
leakage  test  which  satisfies  the 
requirements  of  paragraph  III.D.2(b)(iii) 
of  Appendix  |  for  the  full  pressure  test  of 
paragraph  III.D.2(b)(ii)  before  entering 
Mode  3  if  the  door  has  been  opened 
while  in  Mode  4  or  5,  provided  no 
maintenance  has  been  performed  on  an 
airlock  that  has  been  opened  in  Mode  4 
or  Mode  5,  Whenever  maintenance  has 
been  performed  on  an  airlock,  the 
requirements  of  paragraph  IILD.2(b)(ii) 
shall  be  met  by  the  licensee.  Therefore, 
under  the  foregoing  conditions,  an 
exemption  from  the  requirements  of 
paragraph  IJI.D.2(b)(ii)  of  Appendix  ) 
following  normal  door  opening,  is 
justified  and  acceptable  for  Grand  Gulf. 
Unit  1. 

B.  GDC  17,  Diesel  Engine/Generator 
Electrical  Protection  Systems 

The  requirements  for  the  onsite 
electric  power  supply  system  are 
specified  in  GDC-17  of  Appendix  A.  10 
CFR  50.  This  requires,  in  part,  that  these 
systems  shall  have  sufficient 
independence,  redundancy  and 
testability  to  perform  their  safety 
functions  assuming  a  single  failure. 
GDC-17  further  requires  that  the  onsite 
electric  power  system,  without  benefit  of 
the  offsite  system,  provide  sufficient 
capacity  and  capability  to  assure  that 
certain  specified  vital  functions  are 
maintained  in  the  event  of  postulated 
accidents.  The  onsite  power  system  at 
Grand  Gulf  includes  three  separate 
diesel  generators  designated  as 
supplying  power  for  Division  1.  2  and  3 
emergency  busses.  Three  components  of 
the  diesel  engines  at  Grand  Gulf.  Unit  1. 
do  not  fully  comply  with  the 
requirements  of  GbC-17.  These  are:  (1 ) 
The  emergency  override  of  the  test  mode 
for  the  Division  3  (High  Pressure  Core 
Spray  System  (HPCS))  diesel  engine.  (2) 
the  second  level  of  undervoltage 
protection  for  the  U.viyion  3  (HPCS) 
diesel  engine  and  (3)  the  generator 
ground  overcurrent  trip  function  for  the 
Division  1  and  2  (Standby)  diesel 
generators.  These  will  be  discussed 
.separately  in  the  subsequent  sections. 


(1)  Division  3  (HPCS)  Emergency 
Gonerator  Test  Mode  Emergency 
Override 

The  diesel  generator  design  is 
required  to  include  an  emergency 
override  of  the  test  mode  permit 
response  to  bona  fide  emergency  signals 
and  to  return  the  control  of  the  diesel 
generator  to  the  emergency  standby 
mode.  The  emergency  override  feature 
required  to  assure  availability  of  the 
diesel  generators  should  a  LOCA  signal 
occur  during  the  periodic  testing.  This 
has  its  basis  in  the  requirements  of 
GDC-17  for  redundant  available  onsite 
emergency  power  sources  for  postulated 
accidents.  The  licensee  did  not  provide 
this  design  feature  on  the  Division  3 
(HPCS)  diesel  generator.  The  licensee 
has  committed  to  provide  this  design 
feature  for  the  Division  3  diesel 
generator  at  the  first  refueling  outage. 

In  the  interim,  by  letters  dated  July  28 
and  August  2  and  7,  1984,  the  licensee 
requested  a  partial  exemption  from 
GDC-17  permitting  it  to  defer  meeting 
the  reliability  requirements  for  the 
Division  3  (HPCS)  diesel  generator  test 
mode  emergency  override  until  startup 
following  the  first  refueling  outage,  The 
licensee  provided  the  following 
information  to  support  the  request. 

The  design  of  Division  3  does  not 
incorporate  the  test  mode  emergency 
override  feature.  Division  3  is  dedicated 
soley  to  the  HPCS  system,  90%  of  the 
load  from  which  is  consumed  by  the 
HPCS  motor.  In  the  event  of  an  ECCS 
actuation  signal  coincident  with  a  loss 
of  the  preferred  power  source,  the 
Division  3  diesel  generator  would  start 
and  accelerate  to  rated  voltage  and 
frequency,  tie  to  the  bus,  and  accept  the 
entire  HPCS  load  at  once  by  block 
sequencing  (the  diesel  generator  would 
then  be  in  isochronous  mode).  If  the 
diesel  generator  were  tied  to  the  bus  in 
parallel  with  the  preferred  source  (droop 
mode)  when  these  events  occurred,  the 
diesel  generator  would  still  respond  as 
required. 

The  HPCS  pump  is  a  high  pressure 
system  required  for  reactor  coolant 
makeup  for  small  break  loss  of  coolant 
accidents  (LOCA)  where  reactor 
pressure  is  maintained.  The  licensee 
indicates  in  the  submittals  that 
substantial  protective  features  currently 
exist  for  Division  3  diesel  generator 
protection.  The  likelihood  of  a  small 
break  LOCA  coincident  with  loss  of 
offsite  power  and  failure  of  the  Division 
3  diesel  generator  due  to  a  lack  of  these 
additional  protective  features  during  the 
first  cycle  of  operation  is  extremelv 
small.  If  the  HPCS  system  should  fail 
(due  to  a  postulated  single  failure  or  due 
to  a  failure  associated  with  a  lack  of  the 
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additional  protective  features),  the  RCIC 
system  is  available  for  such  small 
breaks  to  provide  high  pressure  core 
makeup  and,  if  necessary,  the  automatic 
depressurization  system  would  reduce 
reactor  pressure  to  allow  the  low 
pressure  Emergency  Core  Cooling 
System  to  provide  makeup.  Therefore, 
the  licensee  believes  this  exemption  can 
be  granted  without  endangering  life  and 
property. 

(2)  Division  3  (HPCS)  Diesel  Generator 
Undervoltage  Protection 

The  Division  3  power  supply  which 
provides  power  for  the  High  ft-essure 
Core  Spray  System  (HPCS)  is  required 
to  have  two  levels  of  undervoltage 
protection  similar  to  the  Division  1  and  2 
power  supplies.  The  second  level  of 
undervoltage  protection  (degraded 
voltage)  is  to  assure  protection  against 
degraded  offsite  power  to  prevent 
damage  to  safety  related  equipment  and 
to  assure  quality  power  by  switching  to 
diesel  generator  under  degraded  offsite 
power  conditions.  The  basis  for  this 
level  of  undervoltage  protection  is 
derived  from  the  requirement  of  GDC-17 
that  the  onsite  power  systems  have 
adequate  capacity  and  capability  to 
provide  power  for  systems  necessary  to 
accommodate  postulated  events. 

In  the  as-built  design  for  the  Division 
3  bus,  only  one  level  of  protection  is 
provided  (loss  of  voltage  at  72%); 
degraded  voltage  protection  is  not 
provided.  The  licensee  has  committed  to 
provide  the  second  level  undervoltage 
protection  for  Division  3  by  the  first 
refueling  outage. 

In  the  interim,  by  letters  dated  July  28, 
and  August  2  and  7, 1984,  the  licensee 
requested  a  partial  exemption  from 
GDC-17  permitting  it  to  defer  meeting 
the  reliability  requirement  for  the 
Division  3  (HPCS)  diesel  generator 
undervoltage  protection  until  startup 
following  the  first  refueling  outage.  To 
support  the  request  the  licensee  states 
that,  although  Grand  Gulf  is  equipped 
with  a  third  division  of  electrical  power. 
Division  3  is  dedicated  to  the  High 
Pressure  Core  Spray  (HPCS)  System. 
The  HPCS  motor  and  all  HPCS 
auxiliaries,  except  motor  operated 
valves  (MOVs),  have  overcurrent 
protection  which  will  prevent  damage 
from  persistent  undervoltage.  The 
MOVs  have  a  minimum  75%  voltage 
operating  capability  by  design 
specification.  Considering  design  margin 
that  is  typically  included,  the  licensee 
believes  MOV  operation  in  the  72%  to 
75"^  voltage  range  will  occur  with  a  high 
degree  of  confidence.  The  licensee 
further  considers  the  likelihood  of  the 
undervoltage  being  between  72%  and 


75%  for  a  period  long  enough  to  damage 
the  valve  motors  extremely  small 

The  licensee  states  that  the  only  other 
equipment  connected  to  the  Division  3 
bus  that  will  be  adversely  affected  by 
undervoltage  is  the  Division  3  battery 
charger  which  is  afTected  at  less  than 
85%  of  nominal  voltage.  The  Division  3 
batteries  will  handle  the  DC  load  for  at 
least  four  hours  which  the  licensee 
believes  will  provide  ample  time  to 
recognize  undervoltage  conditions. 

The  HPCS  pump  is  a  high  pressure 
system  required  for  reactor  coolant 
makeup  for  small  LOCA  where  reactor 
pressure  is  maintained.  The  licensee 
indicates  in  the  submittals  that 
substantial  protective  features  currently 
exist  for  Division  3  diesel  generator 
protection.  In  addition,  the  likelihood  of 
a  small  break  LOCA  coincident  with 
loss  of  offsite  power  and  failure  of  the 
Division  3  diesel  generator  due  to  a  lack 
of  these  additional  protective  features 
during  the  first  cycle  of  operation  is 
extremely  small.  If  the  HPCS  system 
should  fail  (due  to  a  postulated  single 
failure  or  due  to  a  failure  associated 
with  a  lack  of  the  additional  protective 
features),  the  RCIC  system  is  available 
for  such  small  breaks  to  provide  high 
pressure  core  makeup  and,  if  necessary, 
the  automatic  depressurization  system 
would  reduce  reactor  pressure  to  allow 
the  low  pressure  Emergency  Core 
Cooling  Systems  to  provide  makeup. 
Therefore,  the  licensee  concludes  this 
exemption  can  be  granted  without 
endangering  life  and  property. 

The  staff  has  evaluated  the 
consequences  of  deferring  the 
implementation  of  this  design  feature  for 
the  first  operating  cycle.  The  staff  finds 
that  there  is  little  likelihood  of  a 
degraded  grid  event  requiring  the  HPCS 
concurrent  with  a  single  failure  of  one  of 
the  other  diesel  generators  and  a  failure 
of  the  operator  to  take  action  to  trip  the 
offsite  breaker  to  the  HPCS  bus 
manually  (which  allows  the  HPCS  diesel 
generator  to  start  and  load)  during  the 
first  operating  cycle.  The  staff  thus 
concludes  that  the  lack  of  second  level 
(degraded  grid)  undervoltage  protection 
does  not  represent  a  significant  hazard 
to  the  health  and  safety  of  the  public 
over  the  first  operating  cycle.  Therefore. 
until  startup  following  the  first  refueling 
outage,  the  requested  exemption  from 
GDC-17  should  be  granted. 

(3)  Standby  Diesel  Generator  Trip 
Functions 

All  diesel  generator  protective  trips 
are  arequired  to  be  bypassed  except  for 
diesel  engine  overspeed  and  generator 
differential  current.  Any  other  trips 
retained  must  utilize  coincident  logic  in 
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order  to  avoid  spurious  trips.  The  basis 
for  this  feature  is  derived  from  the  GDC- 
17  requirement  to  minimize  loss  of 
emergency  power  concurrent  with  loss 
of  offsite  power.  Bypassing  diesei 
generator  trips  which  are  comparatively 
of  lesser  importance  than  the 
functioning  of  the  emergency  power 
source  under  accident  conditions  meets 
this  requirement.  The  Division  1  and  2 
(Standby)  diesels  at  Grand  Gulf  do  not 
have  this  design  feature  for  generator 
ground  overcurrent  that  either  provides 
coincident  logic  or  bypases  this  trip 
under  accident  conditions. 

The  licensee  has  committed  to 
implement  this  design  change  with 
regard  to  bypassing  or  providing 
coincident  logic  for  the  ground 
overcurrent  generator  trip.  This 
commitment  is  to  be  completed  prior  to 
restart  following  the  first  refueling 
outage. 

In  the  interim,  by  letters  dated  July  28. 
and  August  2  and  7,  1984,  the  licensee 
requested  a  partial  exemption  from 
GDC-17  permitting  it  to  defer  meeting 
the  reliability  requirements  for  the 
Division  1  and  2  (Standby)  diesei 
generator  trip  functions  until  startup 
following  the  first  refueling  outage.  To 
support  the  request,  the  licensee 
provided  the  following  information. 

The  licensee  states  that  the  design  of 
the  Grand  Gulf  diesei  generator  trip 
system  for  Division  1  and  2  (Standby) 
incorporates  four  trips  that  remain  in 
effect  during  emergency  operation.  They 
are: 

a.  Engine  overspeed — single  channel 
trip; 

b.  Generator  differential — single 
channel  trip: 

c.  Generator  ground  overcurrent — 
single  channel  trip:  and 

d.  Low  lube  oil  pressure — (2)  out  of  (3) 
logic. 

The  licensee  recognizes  that  the 
design  for  Division  1  and  2  diesei 
generators  is  not  in  compliance  with  the 
latest  version  of  Regulatory  Guide  1.9. 
Regulatory  Guide  1.9  allows  only  engine 
overspeed  and  generator  differential 
current  trips.  All  other  trips  should  be 
addressed  in  one  of  two  ways:  Either,  fl) 
a  trip  should  be  implemented  with  two 
or  more  independent  measurements  for 
each  trip  parameter  with  coincident 
logic  provisions  for  trip  actuation,  or  (2) 
a  trip  should  be  bypassed  under 
accident  conditions  The  Grand  Gulf 
design  for  Division  1  and  2  diesei 
generators  incorporates  a  generator 
ground  over  current  trip  without 
coincident  loRic. 


The  licensee  states  that  the  ground 
overcurrent  trip  function  responds  to 
slowly  developins.  relatively  low 
magnitude  ground  fault  conditions 
whereas  the  generator  differential 
current  trip  function  responds  to  fairly 
high  levels  of  ground  current  within  the 
differential  protective  zone.  Outside  the 
differential  protective  zone,  ground 
relays  associated  with  feeder  breakers 
will  actuate  and  isolate  the  ground 
overcurrent  fault  before  the  generator 
ground  relay  actuates.  The  ESF  4160  to 
480  volt  transformers  are  delta-wye  and 
therefore  will  not  pass  a  low  voltage 
ground  fault  (less  than  5  Kv)  to  the 
generator  ground  overcurrent  protective 
system.  The  licensee  considers  the 
likelihood  of  a  failure  of  the  generator 
ground  overcurrent  trip  function  which 
would  cause  a  trip  of  the  diesei 
generator  when  it  is  required  is  small. 
The  licensee  also  states  that  the 
likelihood  of  such  a  trip  coincident  with 
a  loss  of  offsite  power  and  a  loss  of 
coolant  accident  during  the  first  cycle  of 
operation  is  extermely  small.  Therefore, 
the  licensee  believes  this  exemption  can 
be  granted  without  endangering  life  and 
property. 

The  staff  has  evaluated  the 
consequences  of  deferring  the 
implementation  of  this  design  feature  for 
the  first  operating  cycle.  The  staff  finds 
that  there  is  tittle  likelihood  of  a  LOCA 
coincident  with  the  loss  of  offsite  power 
and  both  Division  1  and  2  diesei 
generators  to  spurious  trip  on  this  trip 
function  during  the  first  operating  cycle 
The  staff,  thus,  concludes  that  the  lack 
of  this  feature  on  diesei  generators  for 
Divisions  1  and  2  does  not  represent  a 
significant  hazard  to  the  health  and 
safety  of  the  public  over  the  first 
operating  cycle.  Therefore,  until  startup 
following  the  first  refueling  outage,  the 
requested  exemption  from  GDC-17 
should  be  granted. 

The  licensee  considers  the  requested 
exemptions  to  GDC17  to  be  in  the 
public  interest  in  that  any  delay  in 
commencement  of  the  power  ascension 
program  would  cause  a  day-for-day 
delay  in  the  attainment  of  commercial 
operation  and  as  shown  above,  the 
health  and  safety  of  the  public  will  be 
adequately  protected.  Grand  Gulf  Unit  1 
is  physically  complete  in  all  essential 
respects  and  is  ready  for  power 
ascension  to  full  power.  Upon 
satisfactory  completion  of  the  power 
ascension  program  in  accordance  with 
the  license  and  Technical  Specifications, 
the  licensee  will  place  the  facility  in 


commercial  operation.  The  requested 
exemption  discussed  above  is  for  a 
limited  period.  The  delay  associated 
with  implementing  this  design  change 
now  ranges  from  several  weeks  to 
several  months.  Thus,  the  licensee 
concludes  that  such  delays  are 
unwarranted  inasmuch  as  the  public 
health  and  safety  are  adequately 
protected. 

The  staff  agrees  that,  because  granting 
the  exemptions  will  not  endanger  life  or 
property  or  the  common  defense  and 
security,  the  delays  that  would  be 
encountered  to  meet  the  regulation  at 
this  time  are  unwarranted. 


Ill 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  exemptions  are  authorized  by 
law,  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and 
are  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  exemptions  as  follows; 

A.  An  exemption  is  granted  from  the 
requirements  of  Paragraph  III,D.2[b)(ii), 
Appendix  |,  10  CFR  Part  50,  for  the 
containment  airlock  testing  following 
normal  door  opening  during  periods 
when  containment  integrity  is  not 
required  for  the  term  of  the  operating 
license,  provided  that  in  lieu  of  the  full 
pressure  test  required  by  IlI.D.2(b)(ii). 
the  licensee  shall,  before  entering 
operating  modes  requiring  containment 
integrity,  perform  a  seal  leakage  test 
which  satisifies  the  requirements  of 
III.D.2(b)(iii),  and  provided  that  no 
maintenance  has  been  performed  on  the 
airlock. 

B.  Until  startup  following  the  first 
refueling  outage,  a  partial  exemption  is 
granted  from  the  requirements  of  GDC- 
17.  Appendix  A,  10  CFR  Part  50  for; 

(1)  The  energency  override  of  the  test 
mode  for  the  Division  3  (HPCS)  diesei 
engine. 

(2)  The  second  level  undervoltage 
protection  for  the  Division  3  (HPCS) 
diesei  engine,  and 

(3)  The  generator  ground  overcurrent 
trip  function  for  the  Division  1  and  2 
(Standby)  diesei  generators. 

These  Exemptions  are  effective  upon 
publication  of  a  finding  of  no  significant 
impact. 

For  the  Nuclear  Regulatory  Commission. 


Dated  ai  Bethesda,  Maryland  this  31st  day 
of  August  1984. 

Gus  C.  Lainas, 

Acting  Director.  Division  of  Licensing.  Office 
of  Nuclear  Reactor  Regulation. 
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(Docket  No.  50-4161 

Mississippi  Power  and  Light  Co.; 
Middle  South  Energy.  Inc.,  South 
Mississippi  Electric  Power  Association 
(Grand  Gulf  Nuclear  Station,  Unit  1), 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  IS  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  has  denied  the  Petition  filed 
under  10  CFR  2.206  by  the  Jacksonians 
United  for  Livable  Energy  Policies 
regarding  the  Grand  Gulf  Nuclear 
Station,  Unit  1  (the  facility). 

The  Petitioner  requested  that  the 
Nuclear  Regulatory  Commission  issue 
an  order  to  Mississippi  Power  and  Light 
Company  to  show  cause  why  the  license 
for  the  facility  should  not  be  revoked 
and  a  stay  of  operation  should  not  be 
issued.  The  Petitioner  also  requested 
that  the  operating  license  be  modified  to 
remove  responsible  management 
personnel  and  ensure  implementation 
and  verification  of  corrective  actions 
associated  with  technrial  specification 
discrepancies.  The  Commission  has 
taken  actions  to  resolve  these  problems 
and  Grand  Gulf  has  taken  corrective 
actions  for  the  identified  problems. 
Because  appropriate  corrective 
measures  have  been  initiated,  institution 
-of  further  proceedings  to  implement 
these  actions  is  unnecessary. 

The  reasons  for  the  above  conclusions 
are  fully  described  in  a  "Director's 
Decision  Under  10  CFR  2  206,  '  dated 
August  31.  1984  which  is  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room  located  at  1717 
H  Street.  NW..  Washington.  DC.  20555, 
and  the  Hinds  Jr.  College.  George  M. 
McLendon  Library.  Raymond, 
Mississippi  39154. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  the  Commissions 
review  in  accordance  with  10  CFR 
2.206(c). 

Dated  at  Bethesda.  Maryland,  this  31st  day 
of  August  1984. 

For  the  .Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director.  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc  84-237356  Filed  »-6-84.  S:4S  am) 
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1  Docket  No.  50-244  OLA  (ASLBP  No.  79- 
427-07  OLA)] 

Rochester  Gas  &  Electric  Corp.  (R.  E. 
Ginna  Nuclear  Plant,  Unit  No.  1): 
Memorandum  and  Order  (Terminating 
Proceeding) 

Memorandum 

By  Memorandum  and  Order  dated 
May  25,  1984.  the  Licensing  Board 
directed  that  discovery  commence  in  the 
proceeding  which  had,  in  effect,  been 
suspended  during  the  lengthy  Staff 
review  under  the  Systematic  Evaluation 
Program.  It  also  directed  that  the  parties 
file  status  reports  by  August  15.  1984 
containing  their  proposed  prehearing 
and  hearing  schedule  On  July  13  1984. 
Rochester  Gas  and  FJectric  Corporation 
(Applicant)'served  its  first  set  of 
interrogatories  on  the  sole  intervenor. 
Michael  A.  Slade. 

By  a  pleading  dated  July  24. 1984,  Mr 
Sladfc  withdrew  all  of  his  outstanding 
contentions  in  this  proceeding.  To  date, 
two  intervenors  have  been  admitted  to 
this  proceeding:  Mr.  Slade  and  the 
Rochester  Committee  for  Scientific 
Information  (RCSI)  RCSI  subsequently 
withdrew  from  the  proceeding  pursuant 
to  stipulation  with  .Applicant.  The 
withdrawal  of  RCSI  was  accepted  by 
the  Licensing  Board.  The  State  of  New 
York  became,  and  still  remains,  a 
participant  in  this  proceeding,  but  only 
as  an  interested  State  pursuant  to  10 
CFR  2.715(c)  On  March  12.  1974, 
Counsel  for  the  State  of  New  York 
appeared  at  the  only  prehearing 
conference  convened  to  date  and 
indicated  that  the  State  was  not 
intervening  in  this  proceeding  with 
contentions  and  that  the  State  had  no 
position  on  the  licensing  of  the  plant  at 
that  time.  The  State  has  filed  no 
contentions  since  that  time.  Nor,  since 
Michael  Slade's  notification  to  the  Board 
that  he  intends  to  withdraw  his 
contentions,  has  New  York  State 
indicated  that  it  wishes  to  file  any. 

The  withdrawal  of  the  only  intervenor 
removes  both  the  need  and  the  occasion 
for  evidentiary  hearings  in  this 
proceeding.  There  are  no  longer  any 
matters  wh;ch  the  parties  wish  to 
resolve  in  this  proceeding  and. 
consequently,  there  is  no  issue  to  be 
heard  by  the  Board. 

Dismissal  of  this  proceeding  would  be 
consistent  with  the  Commission's 
requirements  which  do  not  contemplate 
a  hearing  on  a  application  for  an 
operating  license  in  the  absence  of  any 
matters  in  controversy  or  any  request 
for  hearing  by  interested  persons  [see  10 
CFR  2.104,  2.105,  2.714.  50.58(b)  and 
50.91)  and  is  consistent  with  the  general 


powers  of  the  presiding  officer  under  10 
CFR  2.718. 

Order 

For  all  of  the  foregoing  reasons  and 
based  upon  the  entire  record  in  this 
proceeding,  it  is.  this  30th  dav  of  August. 
1984. 

Ordered,  that  this  proceeding,  begun 
wiih  the  issuance  of  a  notice  of 
opportunity  for  hearing  on  December  8. 
1972.  published  at  37  FR  26144.  is  hereby 
terminated. 

The  Atomic  Safety  and  Licensing  Board. 
Richard  F.  Cole, 
.Admnislrative  Judge 
Emmeth  A.  Luebke, 

Administrative  fudge  « 

Heii>ert  Grossmaq. 
Chairman.  A  dministrative  fudge. 

rV  P'K    B4- 23-36  Filed  9-6-84:  »;4S  am{ 
BILUNQ  CODE  7SW>-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

White  House  Science  Council  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director,  Office  of  Science  and 
Technology  Policy  (OSTP).  wil!  meet  on 
September  20  and  21.  1984.  in  Room 
5104.  New  Executive  Office  Building. 
Washington,  DC  The  meeting  will 
begin  at  6:00  p  m  on  September  20, 
recess  and  reconvene  at  800  a.m.  on 
September  21  Following  is  the  proposed 
agenda  for  the  meeting: 

(1)  Bnefing  of  the  Council,  by  the 
Assistant  Directors  of  OSTP,  on  the 
current  activities  of  OSIP 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies, 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies 

The  September  20  session  and  a 
portion  of  the  September  21  session  will 
be  closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
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requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b(cl  (1). 
(2).  and  9(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  ibis  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b(c)16). 

The  portion  of  the  meeting  open  to  the 
public  will  begin  at  10:00  a.m.  Because 
of  the  security  in  the  New  E.xecutive 
Office  Building,  persons  wishing  to 
attend  the  open  portion  of  the  meeting 
should  contact  Annie  L.  Boyd,  Secretary, 
White  House  Science  Council  at  (202) 
456-7740,  prior  to  3:00  p.m.  on 
September  18.  Ms.  Boyd  is  also    " 
available  to  provide  further  information 
regarding  this  meeting. 

Dated:  August  29.  1984. 

Jerry  D.  Jennings, 

Executive  Director.  Office  of  Science  and 
Tec  hno/ogy  Policy. 

|FR  Dor.  »I-2J714  Filed  <MM«;  8  45  »ml 
BILLING  CODE  3170-01-M 


Federal  Register  /  Vol.  49.  No.  175  /  Friday.  September  7.  1984  /  Notices 


White  House  Science  Council; 
University  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  University  Panel  of  the  White  House 
Science  Council. 

Date  &  Time:  September  20,  1984  from  8:30 
a.m.  to  12.00  p.m. 

Place:  Room  5104,  New  Executive  Office 
Building.  Washington.  D.C. 

Purpose  of  the  Parent  Board;  To  advise  the 
Director.  Office  of  Science  and  Technology 
Policy,  on  science  and  technology  issues. 

Tentative  Agenda: 

•  Presentations  on  education  issues  by 
presidents  of  universities  and  university 
associations. 

•  Presentations  on  education  issues  by 
representatives  from  the  research  community. 

•  Public  comment  (5  minute  rule). 
Public  Attendance  and  Participation:  The 

meeting  is  open  to  the  public.  Because  of 
Security  in  the  New  Executive  Office 
Building,  persons  wishing  to  attend  the 
meeting  should  notify  Annie  L.  Boyd. 
Secretary,  White  House  Science  Council,  at 
1202)  456-7740,  prior  to  3:00  p.m.  on 
September  18. 

Written  statements  may  be  filed  with  the 
Panel  either  before  or  after  the  meeting. 
.Members  of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Dr.  Andrew  Pettifor.  Office  of  Science 
and  Technology  Policy.  NEOB  Room  5026. 
Washington.  D.C.  20506,  (202)  395-3902. 
Requests  must  be  received  5  days  prior  to  the 
meeting  Reasonable  provisions  will  be  made 
to  include  the  presentation  on  the  agenda. 
The  Chairman  of  the  Panel  is  empowered  to 


conduct  the  meeting  m  a  fashion  that  wjH 
facilitate  the  orderly  conduct  of  business. 
Jeny  D.  Jermiags, 

Executive  Dinctor.  Office  of  Science  and 
Technology  Policy. 

|FR  Doc.  84-23715  Filed  9-6-84:  8:45  «m| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Put>lic  Comments:  Certain 
Trolley  Wheel  Assemblies 

On  August  29, 1984.  the  United  States 
International  Trade  Commission 
referred  to  the  President  for  review  its 
determination  that  there  is  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  into  the 
United  States,  and  in  the  sale,  of  certain 
trolley  wheel  assemblies  that  infringe  a 
United  States  patent  the  tendency  of 
which  is  to  injure  substantially  an 
efficiently  and  economically  operated 
United  States  industry.  The  Commission 
directed  the  U.S.  Customs  Service  to 
exclude  the  infringing  products  from 
entry  into  the  United  States. 

Under  section  337(g).  the  President,  for 
policy  reasons,  may  disapprove  the 
Commission's  determination  within 
sixty  days  following  receipt  of  the 
determination  and  record.  If 
disapproved  by  the  President,  the 
determination,  and  any  order  issued 
under  its  authority,  would  be  without 
force  or  effect.  The  President  also  may 
approve  the  determination,  making  it, 
and  any  order  issued  under  its  authority, 
final  on  the  date  the  Commission 
receives  notice.  The  determination  and 
related  orders  become  final 
automatically  following  the  sixty  day 
review  period,  if  the  President  has  not 
disapproved. 

Interested  parties  may  submit 
comments  concerning  foreign  or 
domestic  policy  issues  that  should  be 
considered  by  the  President  in  making 
his  decision  regarding  this  case.  Parties 
commenting  on  domestic  policy  issues 
should  refer  to  the  portion  of  the 
Commission's  record  related  to  that 
issue.  Parties  should  provide  a  rationale 
if  the  domestic  policy  issue  was  not 
raised  before  the  Commission. 

Comments  may  not  exceed  15  letter- 
sized  pages,  including  attachments. 
Twenty  copies  of  the  submission  must 
be  provided.  Comments  must  be 
delivered  by  the  close  of  business. 
Friday.  September  28,  1984.  to  the 
Secretary,  Trade  Policy  Staff  Committee, 
600  17th  Street,  NW.,  Washington.  D.C. 


20506.  For  further  information,  call  Alice 

Zahk  (202)  395-3432. 

Frederick  L,  Montgomery, 

Chairman.  Trade  Policy  Staff  Committee 

|FR  Omc  M-::)t,53  Fitci!  9-fi-m.  845  ani| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  21282;  File  No.  SR-PSDTC-84-121 

Self-Regulatory  Organizations;  RRng 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  of  Pacific 
Securities  Depository  Trust  Co. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78s(h)(l),  notice  is 
hereby  given  that  on  August  24, 1984,  the 
Pacific  Securities  Depository  Trust 
Company  ("PSOTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  proposed  rule  change  establishes 
a  15%  surcharge  on  PSDTC  fees 
beginning  September  1, 1984,'  The 
surcharge  will  be  applied  to  all 
depository  charges  except  participant 
terminal  charges,  specialist  charges,  and 
dividend  interest  adjustments,*  The  15% 
surcharge  will  be  effective  as  of 
September  1. 1984,  and  will  continue 
indefinitely. 

PSDTC  states  in  its  filing  that  the  15% 
surcharge  is  intended  to  offset 
anticipated  losses  caused  by  the  overall 
decrease  in  trading  volume  during  1984. 
PSDTC  believes  that  the  proposal  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
PSDTC  participants. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  the 
Securities  Exchange  Act  Rule  19l>-4.  At 
any  time  within  60  days  for  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


'  In  an  attachment  to  its  filing.  PSDTC  states  th«i 
the  15%  surcharge  is  not  applicable  to  Pacific 
Clearing  Corporation  fees. 

"  The  Depository  Trust  Company  ("DTC '] 
implemented  a  15%  surcharge  on  its  monthly  t»ilhngs 
to  DTC  participants.  See  SecunUea  Exchai^e  Act 
Release  .No  21187  (July  31.  1984],  49  FR  31357 
(August  6.  1964).  In  addition,  Midwest  Sccuritie* 
Trust  Company  increased  certain  fees  by  15%  to 
pass  through  to  its  participants  the  DTC  surcharge. 
See  Securities  Exchange  .Act  Release  .\o.  21267 
(August  23.  1984). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Written  comments  on  the  proposal 
may  be  submitted  within  21  days  from 
the  date  this  notice  is  published  in  the 
Federal  Register.  Six  copies  should  be 
filed  with  the  Secretary  of  the 
Commission.  Securities  jand  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  D.C  20549.  Reference 
should  be  made  to  file  No.  SR-PSDTC- 
84-12.  Copies  of  all  documents  relating 
to  the  proposed  rule  change,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.o.C.  552.  may  be  inspected  and 
copied  at  the  Commission's  Public 
Reference  Room  in  Washington,  D.C.  or 
at  PSDTC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

Shirley  E.  Holbs, 

Acting  Secretary. 

|FR  Doc  M-23888  Fitcd  e-8-»«;  kiS  «n| 
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[Release  No.  14121  (812-5779)] 

Pruco  Ute  Insurance  Co.,  et  al.; 
Application  for  an  Order  Exempting 
Applicants  and  Approving  the  Terms 
of  an  Exchange  Offer 

August  31. 1984. 

Notice  is  hereby  given  that  Pnico  Life 
Insurance  Company  ("Pruco  Life"),  213 
Washington  Street,  Newark.  New  Jersey 
07102,  on  its  own  behalf  and  as  sponsor 
and  depositor  of  the  Pruco  Life  Variable 
Appreciable  Account  (the  "Arizona 
Account"),  Pruco  Life  Insurance 
Company  of  New  Jersey  ("Pruco  Life  of 
New  Jersey"),  on  its  own  behalf  and  as 
sponsor  and  depositor  of  the  Pruco  Life 
of  New  Jersey  Variable  Appreciable 
Account  (the  "New  Jersey  Account"), 
Pruco  Life  Series  Fund.  Inc.  (the  "Series 
Fund"),  The  Prudential  Insurance 
Company  of  America  ("Prudential"),  and 
Pruco  Securities  Corporation  (referred  to 
collectively  as  "Apphcant")  filed  an 
apphcation  on  February  27, 1984,  and 
amendments  thereto  on  June  12, 1984, 
and  August  23. 1984.  for  an  order  of  the 
Commission,  pursuant  to  sectioo  6(c)  of 
the  Investment  Company  Act  of  1940 
(the  "Act"),  requesting  exemption  from 
the  provisions  of  section  2(a)(32). 
2(a)(35).  12(b).  18(i).  22(c).  26(a)(2). 
27(a)(1).  27(c)(1),  27(c)(2).  27(d)  and  27(f) 
of  the  Act  and  Rules  6e-2(b)(l).  (b)(10). 
(b)(12).  (b)(13).  and  12b-l(a)(l),  22c-l 
and  27f-l  thereunder,  all  to  the  extent 
indicated  below,  and,  pursuant  to 
section  11  of  the  Act,  approving  the 


terms  of  an  exchange  offer.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations  of 
the  Applicants,  which  are  summarized 
below,  and  are  referred  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

Applicants  intend  to  offer  certain 
variable  appreciable  Ufe  insurance 
contracts  in  two  forms,  designated  the 
Form  A  contract  and  the  Form  B 
contract.  The  Form  B  contract  provides 
for  a  death  benefit  and  cash  value,  both 
of  which  vary  with  the  investment 
experience  of  the  Arizona  Account  or 
New  Jersey  Account,  as  applicable 
(hereinafter  referred  to  as  the  "Account" 
or  the  "Accounts"),  although  the  death 
benefit  will  never  be  less  than  a 
guaranteed  minimum  amount  set  forth 
on  the  cover  page  of  the  contract  (the 
"face  amount")  if  the  contract  is  not  in 
default  and  there  is  no  contract  debt 
The  Form  A  contract  provides  for  a 
death  benefit  that  generally  remains 
fixed  in  the  face  amount  set  forth  in  the 
contract  and  a  cash  value  that  varies 
with  the  investment  experience  of  the 
Account.  The  death  benefit  of  a  Form  A 
as  well  as  a  Form  B  contract  will  vary 
with  investment  experience  once  it 
becomes  paid-up.  Under  both  forms  of 
the  contract,  the  payment  of  scheduled 
premium  payments  guarantees 
continuation  of  the  face  amount  of 
insurance  and  a  contract  owner  may 
elect  to  pay  higher  than  scheduled 
premiums. 

1.  DeflnitioD  of  Variable  Life  Insurance 

Applicants  request  an  exemption  from 
Rule  6e-2  to  the  extent  necessary  to 
treat  the  contract  as  a  "variable  life 
insurance  contract"  within  the  definition 
contained  in  Rule  6e-2{c)(l).  Applicants 
state  that  the  Form  A  contract  does  not 
meet  all  the  requirements  of  that 
definition  because,  except  under  limited 
circumstances,  the  death  benefit  will 
remain  fixed  in  the  face  amount  and  will 
not  vary  with  the  investment  results  of 
the  separate  account  as  Rule  6e-2(c)(l) 
contemplates.  Applicants  also  state  that 
the  Form  B  contract  may  not  meet  the 
definition  because  an  optional  benefit 
under  that  contract  provides  that  if  the 
contract  lapses  because  of  default  the 
contract  owner  may  choose,  as  one  of 
several  options,  to  have  the  variable  life 
insurance  continued  in  force,  but  in  a 
reduced  amount:  and  the  guarantee  that 
the  death  benefit  which  otherwise  varies 
to  reflect  investment  results  will  not  be 
reduced  below  a  stated  amount 
continues  to  apply  to  such  reduced 
amount.  Also,  under  both  Form  A  and 
Form  B  contracts,  it  is  possible,  under 
certain  circumstances,  for  a  contract 


owner  to  fail  to  make  a  miiuBuim 
scheduled  premium  payment  and  the 
contract  wiu  not  lapse.  Applicants  point 
out  hoMwver.  that  Rule  to-a^cKl) 
provides  that  the  required  guaranteed 
minimum  deetk  benefit  must  be 
provided  only  "so  leog  as  peyraeots  are 
duly  paid." 

Applicaate  snfaniit  that  the 
consideratioaa  wUch  led  the 
CoramisaiQa  to  adopt  iWe  Se— 2  apply 
equally  to  the  Acoeuls  and  the 
contracts.  Under  bodi  fcmas  of  contract 
favorable  investment  experience 
emerges  in  the  form  of  increased  values; 
under  Form  B,  caah  values  aad  death 
benefits  increase  while  under  Form  A 
only  cash  values  increase.  Applicants 
contend  that  so  far  as  the  protection  of 
investors  is  concerned,  both  forms  of 
contract  are  acceptable  insurance  and 
investment  vehicles,  and  that 
satisfactory  disclosure  will  provide  the 
necessary  protection.  Finally. 
Applicants  represent  that  the  design  of 
the  contracts  satisfies  the  definition  of 
life  insmwice  in  section  7702  of  the 
Internal  Revenue  Code. 

2.  Defeiied  Seks  Lead 

Applicants  request  exemption  from 
sections  2(aH32].  2(8)(35).  22(c).  26(a)(2), 
27(cKl).  27(c)(2).  and  27(d)  of  the  Act 
and  Rules  ee-2  (b)(1).  (bKl2),  (b)(13). 
(c)(4).  and  22c-l  thereunder  to  the 
extent  necessary  to  permit  part  of  the 
sales  load  imposed  in  connection  with 
the  sale  of  the  contracts  to  be  deducted 
from  each  premium  payment  made 
under  the  contract  and  the  remainder  to 
be  in  the  form  of  a  contingent  deferred 
sales  load  to  be  deducted,  to  the  extent 
available,  from  the  amount  otherwise 
payable  upon  surrender,  partial 
surrender,  or  lapse  of  the  confract. 
Specifically,  the  front-end  sales  load 
charge  will  be  equal  to  5%  of  each 
"basic  preaiium."  The  maximum 
deferred  sales  load  charge  equals  25%  of 
the  first  year's  scheduled  premium 
payments  and  5%  of  the  scheduled 
premium  payments  for  the  next  four 
contract  years  (or  9%  of  the  total 
scheduled  premium  payments  for  the 
first  five  contract  years). 

Applicants  state  that  relief  is 
appropriate  because  imposition  of  part 
of  the  sales  kwd  charge  in  the  form  of  a 
contingent  deferred  charge  is.  for 
several  reaaona,  more  favorable  to  the 
owner  than  a  charge  that  is  deducted 
entirely  from  the  premium.  In  this 
regard.  AM>licants  assert  that  among 
other  things,  under  the  deferred  load  die 
amount  of  investors'  money  available 
for  investment  is  not  reduced  as  in  the 
case  of  a  front-end  sales  load,  the  total 
amount  of  sales  load  charged  to  any 


contractowner  under  Applicants' 
proposed  sales  load  structure  is  lower 
than  that  pennitted  by  Rule  6e-2(b)(13). 
and  the  sales  load  structure  of  the 
contract  provides  greater  equity 
between  both  surrendering  and 
persisting  contractowners.  Applicants 
represent  that  they  will  inform 
registered  representatives  selling  the 
contracts  of  applicable  suitability 
requirements  with  respect  thereto  and 
that  they  will,  upon  request,  provide  the 
Commission  with  statistical  information, 
compiled  in  the  normal  course  of 
business,  regarding  lapses  of  the 
contracts  during  the  early  policy  years. 

3.  Use  of  1960  Commissioner's  Standard 
Onlinary  Mortality  Table 

Applicants  also  request  from  section 
27(a)  and  Rule  6e-2(b)(l),  (b)(13),  (c)(4) 
on  the  same  terms  specified  in  Rule  6e- 
2(b)(13)  and  (c)(4)  except  that  the 
deduction  for  the  cost  of  insurance  in 
determining  what  is  deemed  to  be  sales 
load  shall  be  based  upon  the  1980 
Commissioners'  Standard  Ordinary 
Mortality  Table  ("1980  CSO  Table") 
instead  of  the  1958  Commissioners' 
Standard  Ordinary  Mortality  Table 
("1958  CSO  Table").  Applicants  state 
that  Pruco  Life  and  Pruco  Life  of  New 
Jersey  will  use  the  1980  CSO  Table  in 
establishing  premium  rates  and  reserve 
liabilities  for  the  contracts  and  that  it 
would  therefore  be  appropriate,  in 
determining  what  sales  load  is  deemed 
to  be  charged  under  these  contracts,  to 
base  the  deduction  for  cost  of  insurance 
on  the  1980  CSO  Table.  Applicants  state 
that,  for  the  most  part,  the  use  of  the 
1980  CSO  Table  results  in  higher 
contract  values  and  lower  cost  of 
insurance  deductions  than  the  use  of  the 
1958  CSO  Table. 

4.  Contingent  Deferred  Administrative 
Charge 

Applicants  request  exemption  from 
sections  2(e)(32),  22(c),  26(a)(2).  27(c)(1), 
27(c)(2),  and  27(d)  and  Rules  6e-2 
(b)(12),  (b)(13)  and  22c-l  to  the  extent 
necessary  to  permit  an  administrative 
charge  for  expenses  incurred,  other  than 
sales  expenses,  in  connection  with 
issuance  of  a  contract  to  be  deducted  on 
a  contingent  deferred  basis  upon 
surrender  or  lapse  of  the  contract. 

Applicants  state  that  Pruco  Life  and 
Pruco  Life  of  New  Jersey  intend  to 
charge  $5.00  for  each  $1,000  of  face 
amount  of  insurance  to  compensate  for 
expenses  incurred  in  connection  with 
the  issuance  of  the  contract,  other  than 
sales  expenses.  This  charge  is  made  to 
cover  the  costs  of  processing 
applications,  conductjng  medical 
examinations,  determining  insurability 
and  the  insured's  risk  class,  and 


establishing  records  relating  to  the 
contract.  However,  this  charge  will  not 
be  assessed  upon  issuance  of  the 
contract,  nor  will  it  be  deducted  from 
any  death  benefit  under  the  contract. 
Rather,  it  will  be  deducted  only  if  the 
contract  is  surrendered  or  lapses  when 
it  is  in  default  past  its  days  of  grace,  and 
even  then  it  will  not  be  deducted  at  all 
for  contracts  that  stay  in  force  on  a 
premium  paying  or  fully  paid  up  basis 
through  the  end  of  the  contract's  tenth 
year.  The  charge  will  be  reduced  for 
contracts  that  lapse  or  are  surrendered 
before  then  but  after  the  contract's  fifth 
anniversary. 

Applicants  state  that  imposition  of  the 
administrative  charge  in  this  form  is,  for 
several  reasons,  more  favorable  to 
contractowners  than  a  charge  that  is 
deducted  entirely  from  premiums  in  the 
first  contract  year,  which  is  the 
conventional  way  of  making  this  charge. 
First,  the  amount  of  the  owner's 
investment  in  the  separate  account  is 
not  reduced  as  it  is  when  this  charge  is 
taken  in  full  from  the  first  year  premium 
payments.  Second,  the  total  amount 
charged  to  any  contractowner  is  no 
greater  than  if  this  charge  were  taken  in 
full  in  the  first  contract  year,  and  it  is 
less  for  contractowners  who  do  not 
lapse  or  surrender  during  the  first  five 
contract  years.  Third,  contractowners 
who  lapse  or  surrender  within  the  first 
five  years,  like  all  others,  are 
advantaged  because  the  cost  of 
insurance  charges  deducted  monthly 
from  the  amounts  credited  to  them  in  the 
Account  will  be  lower  than  they  would 
have  been  had  the  administrative  charge 
for  issuance  expenses  been  deducted  in 
full  from  premium  payments  during  the 
first  year.  Finally,  every  contractowner 
receives  the  primary  benefit  of  the 
contracts — insurance  protection — 
without  incurring  this  administrative 
charge  prior  to  surrender  or  lapse  and 
no  such  charge  is  deducted  from  the 
death  benefit  payable  under  the 
contracts. 

5.  Investment  Experience  During  "Free 
Look"  Period 

Applicants  request  exemption  from 
the  provisions  of  section  27(f)  of  the  Act 
and  Rules  6e-2(b)(13)(viii)  and  27f-l  on 
the  terms  specified  in  Rule  6e- 
2(b)(13)(viii)  except  that  the  amount 
payable  to  the  contractowner  pursuant 
to  exercise  of  the  short-term 
cancellation  right  provided  in  Rule  6e- 
2(b)(13)(viii)  may  be  adjusted  to  reflect 
appreciation  or  depreciation  in  the  value 
of  the  assets  in  the  Account  relating  to 
the  contract  prior  to  the  date  on  which 
the  cancelled  contract  is  received  by  the 
issuer.  Applicants  state  that  it  is 
consistent  with  the  policies  of  section 


27(f)  to  have  the  contractowner  bear  the 
risk  and  enjoy  the  benefit  of  investment 
experience  during  the  "free-look" 
period.  In  this  regard,  Applicants  note 
that  the  fact  that  Rule  6e-2(b)(13)(viii) 
requires  a  return  of  premium  payments 
is  not  significant  in  a  context  in  which, 
because  of  scheduled  premium 
payments  and  high  first  year  charges, 
the  amount  invested  on  behalf  of  the 
contractholder  is  very  small.  For  that 
reason,  the  appreciation  or  depreciation 
of  that  amount  is  not  significant.  By 
contrast,  under  these  contracts,  larger 
than  scheduled  premium  payments  may 
be  made  and  there  is  only  a  relatively 
small  front-end  load.  Therefore,  material 
appreciation  or  depreciation  in  the 
contractowner's  account  could  occur 
during  the  "free-look"  period. 

6.  Transfers  Among  Subaccounts 

Applicants  request  an  order  under 
section  11  of  the  Act,  to  the  extent 
provided  by  Rule  lla-2(b)  for  contracts 
that  do  not  involve  both  a  front-end 
sales  load  and  deferred  sales  load, 
approving  transfers  of  the  assets  related 
to  the  contracts  among  the  various 
subaccounts  of  the  Accounts.  AppHcants 
state  that  such  transfers  will  be  made 
without  charge  and  that  such  transfers 
do  not  affect  a  contractowner's  cash 
values. 

7.  Sale  of  Series  Fund  Shares  Without  an 
Underwriter 

Applicants  request  exemption  from 
section  12(b)  of  the  Act  and  Rule  12b- 
1(a)(1)  thereunder  to  the  extent 
necessary  to  permit  the  Series  Fund  to 
sell  its  capital  stock  to  the  Accounts 
without  the  use  of  an  underwriter,  on 
the  condition  that  Applicants  not  use  the 
Series  Fund's  assets  for  distribution 
expenses  unless  the  Series  Fund 
complies  with  Rule  12b-l(b).  Applicants 
state  that  the  only  sales  of  the  capital 
stock  of  the  Series  Fund  will  be  to  the 
Accounts  and  to  other  separate 
accounts  of  Pruco  Life  and  Pruco  Life  of 
New  jersey.  The  stock  will  be  sold  at  its 
net  asset  value  without  any  sales  charge 
or  underwriting  spread.  Pursuant  to  its 
investment  advisory  agreement  with  the 
Series  Fund,  Prudential  has  agreed  to 
bear  all  expenses  of  the  Series  Fund 
except  for  interest,  brokerage 
commissions,  taxes,  extraordinary 
expenses,  and  its  investment 
management  fee.  Applicants  submit 
that,  in  view  of  the  foregoing  facts,  no 
useful  purpose  would  be  served  by 
requiring  the  Series  Fund  to  use  an 
underwriter  for  the  sale  of  its  capital 
stock  to  the  Account.  Direct  sales  of  the 
capital  stock  of  the  Series  Fund  to  the 
Account  would  not  expose  the  Series 
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Fund  to  any  underwriting  risks,  sinct 
such  shares  are  issued  only  when 
requests  for  their  purchase  are  received 
from  the  Accounts.  Nor  would  the  direct 
sales  to  the  Accounts  create  any 
expenses  for  the  Series  Fund,  since 
Prudential  has  agreed  to  bear  all  the 
expenses  of  the  Series  fund,  except  for 
those  enumerated  above. 

8.  Partial  Withdrawal  of  Cash  Value 

Applicants  request  exemption  from 
sections  2(a)(32).  22(c).  26(aH2),  27(c)(1). 
27(c)(2).  27(d)  and  Rules  6e-2(b)(12).  (13) 
and  22c-l  to  the  extent  necessary  to 
permit  a  contractowner.  prior  to  the 
contract  becoming  paid-up,  to  withdraw 
a  portion  of  his  cash  surrender  value 
without  surrendering  the  contract, 
subject  to  certain  conditions  and  an 
administrative  charge  of  $15.  Applicants 
assert  that  relief  is  appropriate  because 
this  withdrawal  procedure  is  a  fair  and 
reasonable  form  of  partial  redemption 
and  the  $15  administrative  fee  is 
reasonable  in  relation  to  expenses 
incurred. 

9.  Conversion  of  Contract 

Applicants  request  exemption  from 
section  27(d)  and  Rule  6e-2(b)(13)(v)tB) 
on  the  same  terms  specified  in  Rule  6e- 
2(b)(13)(v)(B)  except  that  a 
contractowner  who  exercises  his  right  to 
exchange  his  contract  for  a  fixed-benefit 
contract  within  the  first  24  months  after 
issuance  will  receive  a  Pruco  Life  or 
Pruco  Life  of  New  Jersey  Appreciable 
Life  contract,  a  general  account 
universal-life  type  of  policy  with 
guaranteed  minimum  values,  instead  of 
a  conventional  whole-life  policy. 
Applicants  state  that  the  purpose  of  the 
conversion  right  of  Rule  8e-2(b)fl3)(v)(b) 
is  fully  satisfied  by  Applicants' 
proposed  exchange  right  since  the 
owner  will  be  able  to  convent  to  a 
policy  with  guaranteed  minimum 
benefits  without  providing  evidence  of 
current  insurability,  and  the  new 
contract's  premium  and  death  benefit 
will  be  the  same  as  the  original 
contract's  on  the  date  of  exchange.  The 
new  contract  will  also  have  the  same 
issue  date  and  risk  classification  as  the 
original  contract. 

10.  Voting  Rights 

Applicants  request  exemption  from 
sections  18(i)  and  Rule  6e-2(bMlO)  on 
the  same  terms  provided  in  Rule  6e- 
2(b)(10)  except  that  voting  rights  will  be 
based  upon  the  value  of  the  assets  in  the 
account  relating  to  a  contractowner's 
contract  rather  than  the  cash  surrender 
value  of  the  contract.  Applicants  submit 
that  basing  voting  rights  upon  the 
investment  amount  of  a  contract  is  the 
most  appropriate  way  to  allocate  voting 


rights  because  it  reflects  the 
contractowner's  participation  in  the 
investment  experience  of  the  Account, 
whereas,  the  cash  surrender  value  is 
subject  to  deferred  sales  and 
administrative  charges  upon  surrender 
or  lapse  within  the  first  10  contract 
years.  Thus,  the  investment  amount  of  a 
contract  will  often  be  higher  tfian  its 
cash  surrender  value. 

11.  Mortality  and  Expaoss  Risk  Charge 

Applicants  request  exemption  from 
sections  28(8)  and  27(cK2)  of  the  Act 
and  Rule  6e-2  to  the  extent  necessary  to 
impose  a  charge  against  the  Account  for 
mortality  and  expense  risks  equal  to  an 
effective  annual  rate  of  .80%  of  the 
assets  of  each  of  the  subaccounts  of  the 
Accounts.  Applicants  represent  that  the 
charge  is  reasonable  in  relation  to 
industry  practice  with  respect  to 
comparable  products.  Applicants  further 
represent  that  the  data  supporting  and 
setting  forth  this  conclusion  will  be 
maintained  at  the  home  offices  of  Pruco 
Life  and  Pruco  Life  of  New  Jersey,  and 
will  be  available  to  the  Commission. 
Applicants  represent  that  the  explicit 
sales  load  charges  are  designed,  to  the 
extent  permitted  by  the  Act  and  Rule 
6e-2.  to  recover  the  sales  and 
distribution  expenses  incurred  m  the 
sale  of  the  contracts,  but  that  in  some 
cases  such  charges  may  be  insufficient 
to  cover  such  expenses.  Applicants  state 
that  the  shortfall,  if  any,  will  be  made  up 
from  the  surplus  of  Pruco  Life  and  Pruco 
Life  of  New  Jersey,  which  may  include 
amounts  attributable  to  charges 
deducted  from  the  assets  of  the 
Accounts,  including  the  mortality  and 
expense  risk  charge.  In  this  connection, 
Pruco  Life  and  Pruco  Life  of  New  Jersey 
represent  that  they  have  concluded  that 
there  is  a  reasonable  likehhood  that  the 
Accounts'  distribution  financing 
arrangement  will  benefit  the  Accounts 
and  contractowners  and  that  they  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
their  respective  representations.  The 
Accounts  represent  that  they  will  invest 
only  in  open-end  management 
companies  which  have  ondertaken  to 
have  a  board  of  directors  with  a 
disinterested  majority  formulate  and 
approve  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses. 

12.  Other 

Finally,  Applicants  represent  in 
connection  with  the  relief  rei}uested 
that,  if  Rule  6e-2  is  amended,  they  either 
will  continue  to  comply  with  the  rule  or 
seek  additional  appropriate  exemptive 
relief. 


Nottoe  is  {■rtbar  given  that  any 
interested  parun  wiafcing  to  request  a 
hearing  on  the  apftifcation  may.  not  later 
than  September  21, 1984,  at  ScSO  pjn.,  do 
so  by  subnitting  ■  written  reqaett 
setting  foUi  tba  natan  ol  hi*  interest. 
the  reasooa  for  the  reqnest  aod  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  dictated,  to  tha  Secretary.  Securities 
and  Exchaagt  Comndaaum.  Weshingtoa 
DC.  20S49.  A  copy  ol  tha  raquest 
shouold  be  served  peiaanalfy  or  by  mail 
upon  Applicants  at  tha  addrcaa  stated 
above.  Proof  of  aarvica  (by  afifidavit  or, 
in  the  case  of  an  attamey-at-law.  by 
certificate)  shall  be  Bed  with  the 
request.  After  said  data  an  order 
disposing  of  the  applicatiini  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  ite  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Mamgevieiit.  pumMiit  to 
delegattd  anthority. 
Shiriey  E.  HaOis, 
A  cting  Secretary. 

I FR  Doc  M-STOO  PIM  »4-M  84S  ■■il 
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Self-naguMory  Organlxations;  FMng 
of  a  Propo— d  Rula  Chang*  and  PHot 
Project  of  PMlflc  Sacurmaa 
Doposltory  Trust  Co. 

August  31. 1984. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  788rb)(l).  notice  is 
hereby  given  that  on  August  17. 1984.  the 
Pacific  Securities  Depository  Trust 
Company  ("PSDTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  Hie  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  fh)m  interested 
persons. 

Recent  changes  in  Municipal 
Securities  Rulemaking  Board  ('MSRfi") 
rules  require  certain  municipal  securities 
brokers  and  dealers  to  use  an  automated 
system  to  confirm  and  affirm  certain 
municipal  securities  transactions.  * 


■  See  Securttie*  Excfaanfe  Act  ReletM  No.  2038S 
(November  14,  ISBS).  4S  PR  52531  (Noveml>«r  IS 
1963).  which  approved  propoted  change!  to  MSRB 
Rule*  G-12  and  G-19  to  eetablxh  a  two-phaaed 
timelabW  for  tate^tifif  manidpal  aecuntiet 
broken  and  daaiert  into  the  Nanonai  Clearance 
and  Sattleawt  Oyateui.  A*  of  Auguet  1.  tSS*. 
municipal  aecwiliaa  broken  and  dealert  wiio  srt.  or 
whoae  ageirti  are,  itgialeieU  cleartng  agency 
partidpenti  siiat  oee  decHng  agency  facjlittea, 
among  other  thing*,  to  confirm  and  affirm  certain 
delivery  vi.  payment  or  receipt  v».  paym'  nt 

ConlinuMi 
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PSDTCs  proposed  rule  change  creates  a 
new  membership  class.  Municipal 
Comparison  Only  ("MCO")  Participants. 
for  municipal  securities  brokers  and 
dealers  who  exclusively  want  to  use 
PSDTC's  National  Institutional  Delivery 
("NID")  System  »  for  confirmation  and 
affirmation  of  institutional  trades  in 
eligible  municipal  securities.^  Only 
members  or  MCO  participants  of  Pacific 
Clearing  Corporation  ("PCC")  *  may 
become  MCO  participants  of  PSDTC. 

Under  PSDTC's  proposal,  all  affirmed 
transactions  submitted  by  MCO 
participants  will  be  processed  on  a 
trade-for-trade  basis  through  the  use  of 
receive  and  deliver  tickets.  MCO 
participants  would  not  be  entitled  to  use 
any  other  service  provided  by  PSDTC, 
including  PSDTCs  book-entry  and 
envelope  services.  Accordingly,  MCO 
participants  must  settle  their  trades 
outside  of  PSDTC's  facilities,  in 
accordance  with  applicable  MSRB  rules. 

PSDTC  also  will  not  guarantee 
settlement  of  a^irmed  trades  submitted 
by  MCO  participants.  Because  this 
activity  poses  no  financial  risk  to 
PSDTC.  MCO  participants  will  not  be 
required  to  contribute  to  PSDTC's 
Partidpants  Fund.  Nevertheless.  PSDTC 
is  reserving  the  right  to  subject  MCO 
participants  to  applicable  PSDTC  rules, 
including  those  relating  to  financial 
condition,  operational  capability, 
experience,  and  competency. 


transactions.  Each  of  those  municipal  securities 
brokers  and  dealers  must  use  those  cleanng  agency 
facilities  if  its  customers  or  the  customer's  agent  is  a 
clearing  ageacy  participant  or  participates  in  a 
clearing  agency  linked  to  a  clearing  agency 
providing  those  services. 

'  See  Securities  Exchange  Act  Release  No  21264 
(August  23. 1984).  49  FR  34321  (August  29. 1984). 
which  approved  modiFications  to  PSDTC's  .NID 
System  to  facilitate  the  automated  confirmation. 
affirmation  and  settlement  of  municipal  securities 
transactions.  For  a  description  of  PSDTC's  NID 
System,  see  Securities  Exchange  Act  Release  No. 
19437  (January  18, 1983).  48  FR  3441  (Januaiy  25, 
1983),  which  approved  implementation  of  the  NID 
System. 

'  PSDTCs  proposal  is  the  first  MCO  program 
established  for  automated  confirmation  and 
affirmation  of  municipal  securities.  Several  other 
registered  clearing  agencies  have  implemented 
MCO  programs  for  the  automated  comparison  of 
municipal  securities.  See  Securities  Exchange  Act 
Release  No.  20978  (May  18. 1964).  49  FR  22426  (May 
29.  1984)  (National  Securities  Clearing  Corporation) 
and  Securities  Exchange  Act  Release  No.  21120  (July 
6.  1984).  49  FR  28490  (July  12. 1984)  (Midwest 
Clearing  Corporation  and  Pacific  Cleanng 
Corporation). 

*  PCC  is  PSDTC's  affiliated  clearing  corporation. 
See  Securities  Exchange  Act  Release  No.  21120  (July 
8.  1984).  49  FR  28490  (July  12. 1984).  which 
authorized  PCC  to  link  its  automated  municipal 
securities  comparison  system  to  National  Securities 
Cleanng  Corporations  ('NSCC")  Municipal  Bond 
Processing  System,  including  its  Municipal  Bond 
Companson  Only  (  MBCO  )  program. 


PSDTC  believes  that  the  proposed 
rule  change  is  consistent  with  section 

17A(b)(3)(F)  of  the  Act  in  that  it  is 
intended  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  In  addition, 
PSDTC  believes  the  proposal  will 
facilitate  municipal  securities  broker 
and  dealer  compliance  with  MSRB  Rule 
G-15  which  requires  automated 
confirmation  and  affirmation  of  certain 
municipal  securities  trades. 

PSDTC  requested  accelerated 
approval  of  the  proposal  because  of  the 
August  1. 1984  deadline  for  the  use  of  an 
automated  comparison  system  by 
municipal  securities  brokers  and 
dealers.  However,  the  Commission  is 
not  the  appropriate  regulatory  agency 
("ARA")  for  PSDTC  under  section  3(a) 
(34)  of  the  Act  and,  consequently,  the 
Commission  is  precluded  under  section 
19(b)(4)(A)  of  the  Act  from  approving 
PSDTC's  proposal  on  an  accelerated 
basis  unless  PSDTC's  ARA  notifies  the 
Commission  of  its  determination  that  the 
proposal  is  consistent  with  the 
safeguarding  of  funds  and  securities. 
Such  notice  has  not  been  received. 
However,  because  the  Commission 
seeks  to  maximize  the  use  of  automated 
clearing  agency  services  for  municipal 
securities  and  because  PSDTC's 
proposal  facilitates  the  use  of  such 
services,  the  Commission,  after 
consultation  with  PSDTC's  ARA,  has 
authorized  PSDTC  to  implement  its 
proposal  on  a  pilot  basis  pending  final 
Commission  determination. 

Written  comments  on  the  proposal 
may  be  submitted  within  21  days  from 
the  date  this  notice  is  published  in  the 
Federal  Register.  Six  copies  should  be 
filed  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Reference 
should  be  made  to  file  No.  SR-PSDTC- 
84-11.  Copies  of  all  documents  relating 
to  the  proposed  rule  change,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  may  be  inspected  and 
copied  at  the  Commission's  Public 
Reference  Room  in  Washington,  D.C.  or 
at  PSDTC. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis. 

Acting  Secretary, 

|FR  Doc  84-23689  Filed  »-6-M;  »:45  «m| 
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(RataaM  No.  21279;  FH*  No.  SR-OTC-64-3] 
Seif-Regulatory  Organlzatlone;  Order 
Approving  a  Propoaed  Rule  Ctuinge  of 
Deix>eitory  Trust  Co. 

August  31,  1964. 

The  Depository  Trust  Company 
("DTC")  on  July  11, 1984.  submitted  a 
proposed  rule  change  to  the  Commission 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  788(b)(1).  Notice  of  the 
proposal  was  published  in  Securities 
Exchange  Act  Release  No.  21164  (July 
23,  1984),  49  FT^  30267  (July  27, 1984).  The 
Commission  received  no  letters  of 
comment  on  the  proposal. 

DTC's  proposal  is  one  of  several 
recent  proposed  rule  changes  designed 
to  facilitate  access  to  a  National 
Securities  Clearing  Corporation 
("NSCC")  system  that  provides 
centralized,  automated  comparison 
services  to  municipal  securities  brokers 
and  dealers.  Through  the  NSCC  system, 
NSCC  processes  municipal  securities 
trade  data  submitted  to  NSCC  by  NSCC 
members  and  also  by  other  registered 
clearing  agencies  on  behalf  of  municipal 
securities  brokers  and  dealers  that  are 
not  NSCC  members.' 

DTC's  proposal  would  enable  DTC  to 
act  as  a  trade  comparison  data  conduit 
to  NSCC  for:  (1)  Municipal  securities 
brokers  and  dealers  that  are  DTC 
participants  but  not  NSCC  participants: 


'  For  a  detailed  descnplion  of  NSCC's  Municipal 
Bond  Processing  System,  including  its  "municipal 
comparison  only  membership"  ( "MCOM")  feature. 
spe  Secunties  Exchange  Act  Release  No.  20976 
I.May  18,  1984),  49  FR  22426  (May  29,  1984).  Midwest 
Cleanng  Corporation  and  Pacific  Clearing 
Corporation  also  have  established  municipal 
securities  comparison  systems  thai  are  linked  to 
NSCC's  system.  See  Securities  Exchange  Act 
Release  No  21120  (July  6,  1984),  49  FR  28490  (July  12, 
1984),  approving  Files  Nos  SR-MCC-84-4  and  SR- 
PCC-84-4.  Stock  Clearing  Corporation  of 
Philadelphia  also  recently  filed  with  the 
Commission  a  similar  proposed  rule  change.  See 
File  No.  SR-SCCP-84-6.  These  rule  changes  are 
intended  to  assist  the  municipal  securities  industry 
in  complying  with  changes  in  Municipal  Securities 
Rulemaking  Board  (  "MSRB")  rules  requinng  use  of 
automated  clearance  and  settlement  systems  for 
certain  municipal  securities  transactions.  See 
Securities  Exchange  Act  Release  No.  20385  (Nov.  14. 
1983).  48  FR  52531  (November  18. 1983),  approving 
changes  to  MSRB  Rules  C-12  and  G-15  that 
establish  a  two-phased  timetable  for  integrating 
municipal  secunties  brokers  and  dealers  into  the 
National  Clearance  and  Settlement  System.  These 
rules  require,  by  August  1   1984,  every  municipal 
securities  broker  and  dealer  that  participates  in  a 
registered  cleanng  agency  that  offers  automated 
municipal  securities  comparison  services,  or  clears 
transactions  through  an  agent  that  is  a  member  of 
such  clearing  agency,  to  use  those  services  to 
compare  certain  municipal  securities  transactions. 
By  February  1,  1985.  those  municipal  securities 
brokers  and  dealers  or  their  agents  also  will  be 
required  to  book-entry  settle  through  a  registered 
clearing  agency  certain  transactions  in  depository- 
eligible  securities. 
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and  (2)  municipal  securitiet  brokers  and 
dealers  that  are  NSCC  MCOMi  but  not 
DTC  participant*.  •  Under  the  proposaJ. 
DTC  would  become  an  NSCC  MCOM 
and  would  be  subject  to  the  limited 
NSCC  fmancial  responaibility  and 
operational  standards  applicable  to 
MCOM«.»  As  an  MCOM,  DTC  would 
not  be  eligible  to  participate  in NSCCs 
Continuous  Net  Settlement  or  other 
settlement  systems,  and  therefore  would 
have  no  financial  resjKmsibihties 
stemming  from  settlement  through  those 
systems,  instead,  municipal  securities 
brokers  and  dealers  using  DTC's 
communications  facilities  for  MCOM 
activity  would  be  solely  responsible  for 
settlement  of  submitted  transactions.* 
Pursuant  to  an  agreement  concluded 
with  NSCC.  DTC.  on  behalf  of  municipal 
securities  brokers  and  dealers,  would 
transmit  trade  input  to  NSCC  and  woold 
forward  NSCC  comparison  output  back 
to  submitting  brokers  and  dealers.* 
Operationally.  DTC  would  receive  initial 
and  supplemental  trade  data  from 
brokers  and  dealers  either  on  computer 
tape,  via  a  direct  computer-to-computer 
connection,  or  via  a  dial-up  computer 
connection,  and  wonid  transmit  that 
data  to  NSCC.  NSCC  would  enter  the 
data  into  comparison  operation  of  its 
Municipal  Bond  Processing  System. 
NSCC  would  produce  comparison 
reports  for  each  broker  or  dealer  and 
would  transmit  those- reports  to  DTC. 
DTC  then  woud  forward  the  reports  to 
the  submitting  brokers  and  dealers, 
using  the  same  computer  communication 
mode  used  for  the  inputs.  DTC  also 
would  forward  to  NSCC  responses  to 
advisories  and  other  supplemental  trade 
comparison  notices. 

DTC  believes  that  the  proposal  will 
help  the  municipal  securities  industry 


«  DTC  on  August  2,  19B4.  filed  with  the 
Commig»ion  under  section  19(b)(3|(A)  of  the  Act  a 
fee  schedule  for  the  services  provided  under  th» 
proposal.  See  Securities  Exchange  Act  Release  No. 
21263  (August  23,  1864.  49  FR  34322  (Aug.  2S.  19e*) 
pubhshiBg  File  No.  SB-DTC-a4-7  for  c«>innw»t  A» 
discussed  m  that  fjling.  DTC  will  dwr^  fee* 
directly  to  non-DTC  members. 

»  See  Secuntlcs  Exchange  Act  Release  No.  20976 
(May  18.  1984),  4ff  FR  22428  (May  29.  19M) 

*  For  somrranidpal  aecuritiet  traiuaction* 
compared  by  NSCC  via  DTCs  coramumcalioiu 
facilities,  seitlemenl  may  be  made  by  book-emry  at 
DTC  Until  February  1. 1985.  DTC  participants  using 
DTCs  communication  facilities  to  »«bm*t  trades  to 
NSCC  for  comparison  may  settle  kades  in 
depository  eligible  sccuritiei  either  by  book-cMry 
movement  or  by  physical  delivery  outaide  of 
depository  facilities.  After  February  1.  1985. 
municipal  aecurities  trade*  compered  by  NSCC  for 
depository  eligible  aecuntics  must  be  settled  b> 
book-entry  delivery  at  a  registered  securUie* 
depository  See  note  1.  supra. 

'  Municipal  securities  brokers  and  dealers 
submitting  trade  data  will  be  required  to  adhere  to 
NSCC's  trade  comparison  and  uncompared  trade 
resolution  rules.  See  Part  U  of  NSCC  Procedure*. 


comply  with  the  recent  changes  in 
MSRB  Rule  G-12  requiring  ■etemeted 
comparison  for  certain  trades.  In 
particular.  DTC  beheves  that  municipal 
securities  brokers  and  dealers  that  are 
NSCC  MCOM's  but  not  DTC 
participants  may  find  it  more  convenient 
to  use  DTC's  "dial-up"  communication 
capabihties  to  communicate  with  NSCC 
than  to  commimicate  directly  with 
NSCC.«  Therefore.  DTC  believes  that 
the  proposal  would  make  automated 
comparison  services  more  easily 
available  to  many  municipal  securities 
brokers  and  dealers.  DTC  thus  believes 
that  the  proposal  is  consistent  with  the 
requirements  of  the  Act  because  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  municipal 
securities  transactions. 

For  the  following  reasons,  the 
Commission  agrees  with  DTC  that  the 
proposal  is  consistent  with  section  17A 
of  the  Act  and  should  be  approved. 
First,  the  Commission  believes  that  use 
of  DTC's  communication  system  as  a 
conduit  for  access  to  NSCC's  Municipal 
Bond  Processing  System  is  an  efficient 
and  economical  method  of  supplying 
required  automated  comparison  services 
to  the  municipal  securities  industry. 
Through  DTC's  conununication  system, 
many  mimicipal  securities  brokers  and 
dealers  for  the  first  time  will  be  able  to 
access  easily  NSCC's  highly  automated, 
efficient  trade  comparison  services.  In 
particular,  more  remotely  located 
municipal  securities  brokers  and  dealers 
will  be  able  to  use  DTC's  dial-up  feature 
to  forward  to.  and  receive  trade 
comparison  data  from,  NSCC.  Those 
brokers  and  dealers  otherwise  would 
need  to  deliver  trade  data  directly  to 
NSCC  in  New  York  City  or  through 
NSCC  branch  offices  in  several  major 
U.S.  cities.  Second,  the  Commission 
believes  that  by  providing  the  municipal 
securities  industry  with  additional 
methods  of  access  to  NSCC's  automated 
comparison  services,  the  proposal 
shovild  provide  flexibility  to  municipal 
securities  brokers  and  dealers  in 
complying  with  MSRB  rules.  To  comply 
with  MSRB  Rules  G-12.  a  municipal 
securities  broker  or  dealer  can  choose  to 
become  an  NSCC  MCOM  or  an  NSCC 
full  member.  It  also  can  choose  to  use 
DTCs  communications  link  with  NSCC 
or  to  become  a  DTC  participant.  Finally, 
the  broker  or  dealer  can  choose  to 
become  an  MCOM  or  full  member  of 
one  of  several  non-New  York  City 


*  NSCC  doe*  not  have  a  diat-up  communicatioD 
capability  Some  NSCC  MCOM*  ere  looted  far 
away  from  the  NSCC  bmch  office  to  which  they 
phyitcally  would  have  to  bnng  daily  trade  daU  if 
they  were  required  to  input  data  into  .NiSCC'i 
system  directtv. 


clearing  agendes  provhhng  monicipal 
securities  compariaon  services  tfarov^  a 
link  with  NSCC  TliirdL  the  CommiaaioD 
believes  that  tbt  proposal  sheuld  not 
adversely  affect  DTC's  ability  to 
safeguard  securities  and  funds.  As  an 
NSCC  MCOM.  DTC  simply  will  be 
acting  as  an  intermediary  in  the 
processing  of  municipal  secnrities  trade 
data;  DTC  will  not  use  NSCC's 
settlement  systems,  will  not  be  required 
to  contribute  to  NSCCs  clearing  funds, 
and  will  not  be  exposed  to  financial 
losses  incurred  by  NSCC  or  its 
members.  Consistent  with  current 
industry  practice,  munidpai  securities 
brokers  and  dealers  using  the  DTC 
conduit  will  continue  to  be  solely 
responsible  for  settling  of  compared 
transactions  in  accordance  with 
applicable  MSRB  mlea.  As  a  result,  the 
Commission  concludes  that  DTC  s 
proposal  enhances  monicipal  securities 
transactioo  processing  efficiency  and 
promotes  compliance  with  MSRB  rules 
without  exposing  DTC  or  its  participants 
to  any  additional  risks  of  financial  loss. 

DTC  requested  accelerated  approval 
of  the  proposal  because  of  the  then 
impending  August  1, 1984  deadline  for 
municipal  securities  brokers  and  dealers 
to  use  automated  clearing  agency 
comparison  systems.  However,  because 
the  Commission  is  not  the  appropriate 
regulatory  agency  ("ARA  ")  for  DTC 
under  section  3(aM34)  of  the  Act,  sectum 
igfb)(4](A)  of  the  Act  prohibited  the 
Commission  from  approving  DTC's 
proposal  on  an  accelerated  basis 
without  notificatioa  by  DTC's  ARA  of 
its  detciBination  that  the  proposal  is 
consisteat  with  the  safeguarding  of 
funds  and  securities.  Sach  notice  was 
not  received.  Nonetheless,  because  the 
Conmission  seeks  to  maximize  the  use 
of  automated  comparison  services  by 
municipai  secarities  brokers  and 
dealers,  the  Conmiission  authorized 
DTC  to  implement  its  proposal  on  a  pilot 
basis  pending  final  Commission 
determination.^ 

11  is  therefore  ordered,  pursuant  to 
section  19CbI(2)  of  the  Act  that  the 
proposed  rule  change  referenced  above 
be.  and  it  heteby  is,  approved. 

For  the  Comtnission.  by  the  Divi«k>n  of 
Mvkti  Itefaiatton  pwsmnt  to  delagated 
authority. 
Shirley  E.  HoDis, 
A  cting  Secretary. 

|FR  Doc  M-avn  PIM  •■•-•*  »«B  ami 
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'  Seciirtttes  ExctMnge  Act  Releaae  No.  zntM  (Julj 
23,  1984i.  W  PR  30297  (July  27,  19S«) 


(R«L  No.  21260;  SR-NYSE-e4-30] 

S«lf-n«9iitatory  Organizations;  New 
Yorfc  Stock  Exchangr,  FWng  and  Order 
Granting  Accelerated  Approval  of 
Propoeed  Rule  Change 

August  31. 1984. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  20. 1984,  the 
New  Yoric  Stock  Exchange,  Inc. 
("NYSE").  11  Wall  Street,  New  York, 
New  York  10005,  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  NYSE  is  proposing  to  extend  its 
pilot  program  •  relating  to 
implementation  of  a  system  for  the 
execution,  processing  and  reporting  of 
standard  odd-lot  market  orders  to 
purchase  or  sell  shares  in  American 
Telephone  &  Telegraph  Co.  ("ATar) 
and  the  equity  shares  created  as  a  result 
of  the  AT&T  divestiture  *  from  its 
scheduled  expiration  date  of  August  21, 
1984  to  February  21, 1985. 

In  its  original  filing  implementing  the 
pilot,  the  NYSE  noted  that  in  light  of  the 
increase  in  odd-lot  order  volume 
anticipated  as  a  result  of  the  divestiture, 
the  Exchange  was  implementing 
procedures  to  ensure  maximum  capacity 
for  odd-lot  order  processing  as  well  as 
to  provide  for  efficient  clearance  and 
settlement  of  these  transactions.  The 
Exchange  has  stated  in  its  filing  that  the 
procedures  detailed  in  its  original  filing 
(SR-NYSE-83-49)  will  remain  in  effect, 
without  change  for  the  duration  of  the 
extended  pilot  program. 

Under  the  NYSE  procedures,  standard 
odd-lot  market  orders  to  purchase  or  sell 
shares  of  AT&T  and  the  equity  issues 
created  as  a  result  of  the  divestiture 
which  are  received  prior  to  the  opening 
of  trading  are  processed  through  the 
Exchange's  Opening  Automated  Report 
Services  ("OARS")  and  executed  at  the 
opening  price.  No  odd-lot  differential  is 
charged  on  these  orders.  Standard  odd- 
lot  market  orders  which  are  received 
after  the  opening  are  routed  to  the 
NYSE's  Designated  Order  Turnaround 


'  The  Cominigiion  approved  the  adoption  of  the 
pilot  program  (SR-NYSE-83-49)  on  November  18. 
1983  (Secuhtiei  Exchange  Act  No.  20400:  48  FR 
53627.  Nov.  28. 1983). 

•  The  following  issues  are  affected  by  the  pilot 
procedures  under  the  pilot  program:  American 
Information  Technologies  Corporation.  American 
Telephone  ft  Telegraph  Co.;  Bell  Atlantic 
Corporation.  Bell  South  Corporation.  NY.\EX 
Corporation.  Pacific  Telesis  Group.  Soulhweslern 
Bell  Corporation,  and  U.S.  West  Inc. 


("DOT")  System,  Execution  prices  of 
these  orders  are  based  on  the  prevailing 
NYSE  quotation  in  the  stock  in  which 
the  order  is  entered  at  the  time  the  order 
reaches  the  system.  No  odd-lot 
differential  is  charged  on  these  orders. 
In  the  event  of  a  DOT  system  failure, 
standard  odd-lot  market  orders  in  the 
AT&T  issues  may  be  routed  to  the 
Exchanges  Pricing  and  Reporting 
System  ("APARS  ")  which  is  the  system 
presently  used  for  the  pricing  and 
reporting  of  all  odd-lot  orders  executed 
on  the  Exchange.  The  orders  will  be 
executed  at  the  price  of  the  next  round- 
lot  sale  which  occurs  after  the  order  is 
received,  plus  or  minus  any  differential. 

The  Exchange  has  stated  in  its  filing 
that  its  experience  to  date  currently  has 
indicated  that  member  firms  are 
generally  satisfied  with  the  quality  and 
timeliness  of  odd-lot  executions  as  well 
as  with  the  timeliness  of  reports  in  the 
AT&T  divestiture  issues.  According  to 
the  NYSE,  extension  of  the  pilot 
program  will  provide  the  Exchange  with 
an  opportunity  to  further  evaluate  the 
efficiencies  achieved  by  the  program 
before  making  a  determination  as  to 
what  formal  codifications  are 
appropriate  in  this  area.  The  NYSE 
states  that,  in  providing  for  efficient 
execution,  reporting,  clearance  and 
settlement  of  odd-lot  orders,  the 
proposed  rule  change  is  consistent  with 
sections  11(a)(1)  and  17(A)(1)  of  the  Act 
which  encourage  the  use  of  new  data 
processing  and  communications 
techniques,  creating  the  opportunity  for 
more  efficient  and  effective  market 
operations. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  5th  Street  NW,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-NYSE-84-30. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commissions  Public  Reference  Room, 
450  5th  Street  NW,  Washington,  DC. 
Copies  of  the  filing  and  of  any 


subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  pilot  program  was  scheduled  to 
expire  on  August  21, 1984.  An  extension 
of  the  pilot  program  will  provide  the 
Exchange  with  the  additional  time 
necessary  to  study  and  evaluate  the 
efficiencies  achieved  by  the  pilot 
program  as  well  as  to  determine 
whether  to  submit  a  formal  codification 
of  procedures  under  the  pilot.  Therefore, 
the  Commission  believes  it  is 
appropriate  to  extend  the  pilot  program 
until  February  21, 1985. 

It  is  therefore  ordered,  pursuant  to  section 
19(b)(2]  of  the  Act.  that  the  proposed  rule 
change  referenced  above  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 

Acting  Secretary. 

IFK  Doc  84-23730  Ki!ed  9-6-84.  8:45  am] 
BILUNG  CODE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  #2166] 

Declaration  of  Disaster  Loan  Area; 
Arizona 

Yuma  County  and  the  adjacent 
County  of  Maricopa  in  the  State  of 
Arizona  constitute  a  disaster  area 
because  of  damage  caused  by  heavy 
rainfall  and  strong  winds  which 
occurred  on  July  12-22, 1984. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  of  .November  2, 1984,  and  for 
economic  injury  until  the  close  of 
business  on  May  31. 1985,  at  the  address 
listed  below:  Disaster  Area  4  Office. 
Small  Business  Administration.  77 
Cadillac  Drive,  Suite  158,  Sacramento, 
CA  95825  or  other  locally  announced 
locations. 

Interest  rates  are: 


Homeowners  ««lt^  credrl  avaiiat}ie  eieswiwre 
Hcneownefs  without  credit  available  eisewl>ere 


8000 
4000 
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35458 


Pmoeni 
Butnasm  mm  credil  availabte  etiswfwre  s  OOC 

Busmesses  wrtfiout  credn  tvaitaMe  «anthtn  *  OOC 

BusinetSM  fEIDL)  without  crnW  twaitable  etse- 

rJf^' ■-  <000 

Uthet  (non-profit  organaatKXit  ndudng  cftwOalM 
■no  religtous  organaations)  10  500 

The  number  assigned  to  this  disaster 
IS  216806  for  physical  damage  and  for 
economic  injury  the  number  is  620500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  31, 1984. 
James  C.  Sanders, 

Administrator. 

|FR  Doc  M-23T8  RIed  »-6-*4  (M5  am) 
BILLING  CODE  M2S-01-M 


lOMlaration  of  OiMstw  Loan  Am  #2164; 
Amdt  #1) 

Declaration  of  Disaster  Lx>an  Area; 
Nevada 

The  above  numbered  Declaration  (49 
FR  32703)  is  hereby  amended  to  include 
the  adjacent  County  of  Nye  and  to 
change  the  incidence  period  to  July  22, 
1984.  through  August  19, 1984.  All  other 
information  remains  the  same,  i.e.  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  October  9,  1984,  and  for 
economic  injury  until  the  close  of 
business  on  May  8, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008J 

Dated:  August  28.  1984 
Robert  A.  Tumbuli, 

Acting  Administrator 

|FK  Doc.  84-2374G  Kiltd  9-6-84   8  45  dm| 
BILLING  CODE  M2S-01-M 


National  Advisory  Council;  Meeting 

The  Small  Business  Administration, 
Office  of  Advisory  Councils,  located  in 
the  geographical  area  of  Washington. 
DC.  will  hold  its  semiannual  National 
Advisory  Council  meeting  from  3:00 
p.m.,  Sunday,  September  23,  1984,  to 
12:00  noon  Tuesday,  September  25.  1984, 
at  the  Washington  Plaza  Hotel, 
Massachusetts  and  Vermont  Avenues 
NW.,  Washington,  D.C.  20005  to  discuss 
such  matters  as  may  be  presented  by 
members  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Jean  M.  Nowak.  Director.  U.S.  Small 
Business  Administration,  Office  of 


Advisory  Councils,  1441  L  Street  NW.. 
Washington.  D.C.  20416.  (202)  653-6748. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Courtcila. 
September  4,  1984 

im  Doc  84-23741  Piled  9-6-M,  •.■45  afnt 
BILLING  COOC  MUS-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  915] 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Department  of  State. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paoerwori^  Reduction 
Act  of  1980,  the  Department  has 
submitted  two  collections  of  information 
to  the  Office  of  Management  and  Budget 
for  review 


SUMMARV:  The  following  summarizes 
the  information  collection  proposals 
submitted  to  OMB: 

1.  Form  number — DSP-23. 
Title— Retail  Price  Schedule. 
Purpose— Used  to  establish  and  justify 

temporary  lodging,  tra\el  per  diem. 

and  cost  of  living  allowances  for  all 

Federal  civilian  employees  assigned 

to  foreign  service  locations. 
Type  of  request— Extension. 
Origin— Bureau  of  .Administration. 

Allowances  Staff 
Frequency— Annual. 
Respondents— Federal  employees, 

agencies  and  businesses. 
Estimated  number  of  responses — 16. 
Estimated  number  of  hours  needed  to 

respond — 320. 

2.  Form  number— DSP-64. 

Title — Statement  Regarding  Lost  or 

Stolen  Passport. 
Purpose— Used  to  document 

circumstances  surrounding  a  passport 

applicant's  inability  to  present  a 

previously  issued  passport. 
Type  of  request— Extension. 
Origin— Bureau  of  Consular  Affairs. 

Passport  Services. 
Frequency— On  occasion. 
Respondents— Passport  applicants. 
Estimated  number  of  responses — 35.000. 
Estimated  number  of  hours  needed  to 

respond — 8,500. 

Section  3504(h)  of  Pub.  L.  96-511  does 
not  apply. 


Additional  Information  or  Ck>{ninenti: 
Copies  of  the  forms  «nd  supporting 
documents  may  be  obtained  from  Gail  j. 
Cook.  (202)  632-3802.  Comments  and 
questions  should  be  directed  to  (OMB), 
Francine  Picoult,  (202)  365-7231. 

Dated:  August  28.  1984 
Robert  E.  Lamb, 

Assistant  Secretary  for  Administration. 

If'R  Dor  »4-Z3eaa  Filed  «-«-«4.  a-4S  «m| 
BILUNG  COOC  47tO-ai-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Nottca  No.  PE-«4-16] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received  Dispositions  of 
PetKions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 

exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAAs 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  September  27,  1984. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 
Petition  Docket  No.  .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 


35460 


Federal  Register  /  Vol.  49.  No.  175  /  Friday.  September  7,  1984  /  Notices 


Rules  Docket  (AGC-204),  Room  916. 
FAA  Headquarters  Building  {FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC.  20591;  telephone  (202) 
426-3644. 


This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washinjjion.  D.C..  on  August  31. 
1984. 

fohn  H.  Cassady. 

AssislanI  Chief  Counsel.  Regulations  and 
Enforcement  Di  vision. 


Petitions  for  Exemption 


Oockat 
No 


Petitior>ef 


24202  i  Bangor  (nil  Airpofi  

24174     Ajr  Transport  Assn  o*  Ameoca 


24195  I  Md  Pacrtic  Airlines.  Inc 


21228 


24175 


24129 


24143 


24161 


Scan<*nav«n  Airlines  Systems .. 

Barlieo  Int  i ,  inc  

Larry  Leveretl  Lupton     „ 


United  Airlir>es 


Joseph  D  Zwec* _ 


24164     RoyaleAirhnes      .. 

24100  !  Mmerve  Company  . 
19475     Flighl  Safety  Int  I   .. 


24181  '  The  Umvefsily  of  Nomi  Dakota  . 

i 
24157  ,  Chm  Shnmp.  SA 

24186  I  Airow  A».  Inc „.., 


24209  '  A»  Canbbean  Cargo   Inc 

23939     KeUogg  Co 

23939  ;  KeHogg  Co 


Regulations  allected 


14  CFR  91  303    

14  CFR  121  4341CM1) 


14  CFR  121  371(a).  and 

14  CFR  Pans  21  and  91 

14  CFR  135.89(bM3) „ 

14  CFR  65.91(c)(1)...: 

14  CFR  Part  121.  Appen*.  H.. 

14  CFR  65.91(c)(1) 

14  CFR  135  1S7(bK2) 


14  C:FR  61.77.. 


14  CFR  6163(d).  and  pi. 175(e).  and  Part 
121.  Appendin  H.  ■ 


14  CFR  Pan  141,  AppencJj  H  . 

14  CFR  Part  91   

14  CFR  91  303 


14  CFR  91 .303. 


14  CFR  Parts  21  and  91 
14  CFR  Parts  21  and  91... 


Ooscfiption  of  'eliet  sought 


To  permit  the  continued  operation  ol   Stage   1    aircraft  al  Bangor  Infl    Airpon 
To  alio*  memtwr  earners  to  constder  a  pilot  imiially  qualifying  or  upgrading  as 

pilot   ir  command  as   having  satisfied   the  operating  experierice  reqursments 

after  the  appropriate  numoer  o<  hours  iwhetfier  or  not  those  pilots  had  a  flight 

leg  otjserved  by  an  FAA  inspector 
To   allow   petitioner   to   utilize   Air   New   Zealand   lor   the  inspection.   repaK.   and 

overhaul  ol  Rolls  Royce  Dart  542-10  engir>es 
To  exierx)   tt>e   January   1     1985    termination   date  ol   Exemption  3113A  which 

allows  tne  operation  ol  leased  B-747-2838  aircraft  using  the  provisions  ol  a 

minimum  equipmenl  list 
To  allow  operation  ol  Laaqoi  24  ana  36  series  aircraft  up  to  41,000  feel  without 

one    pilot   at    the   controls    wearing,    secured    and    sealed,    an    oxygen    mask 

supolytr>g  oirygen 
To  allow  petitionor  to  apply  lor  an  Inspection  Authoniation  without  having  held  a 

Mechanics  Certificate  with  Airframe  and  Powerplant  ratings  lor  3  umrlerrupted 

years  immediately  before  application 
To  allow  petitioner  to  corxjuci  a  test  program  dunng  which  mtitiat  training  and 

checking  tor  50  pilots  would  be  accomphahed  in  an  FAAapproved  Ptiase  II  B- 

727   simulator    using  the  existing  Phase  ill   FAA-approved  training  program 
To  ailrjw  petitioner  to  apply  for  an  Inspection  Auttionzalion  without  having  held  a 

Mechanic  s  Certificate  with  both  Airframe  and  Powerplant  ratings  for  the  3-year 

period  immediately  before  the  application  date 
To  allow  petitioner  to  operate  Grumman  Gultstream  G- 1 59  airplanes  u(i  to  25.000 

feet  mean  sea  level  with  an  oxygen  system,  providing  oxy^n  to  both  pilots  plus 

10  percent  ol  the  passer>gers 
To  atow  Roger  Leveque  to  obtain  a  Special  Purpose  U  S   Airmen  Certificate  alter 

reaching  his  SOth  t>rthday 
To  eilena  and  amend  Exemption  2054B,  which  expires  October  31,  1984   The 

exemption  allows  trainees  to  complete  a  practical  lest  for  an  Avlne  Transport 

Pilot  certificate  or  the  practical  test  for  an  added  type  rating  m  an   FAA- 
approved simulator 
To  allow  training  m  specific  maneuvers  and  procedures  to  a  specific  performance 

level  rather  than  the  minimum  time  requrements. 
To  allow  petitioner  to  operate  a  Douglas  C-54-e-DC  aircraft  utilizing  ttie  provi- 
sions of  a  minimum  equipment  list 
To   allow    petitioner    to    operate    Stage    i    Boeing    707    and    DC-8   aircraft    in 

rx)ncompliance  with  the  operating  rioise  limits  until  compliance  with  tfie  Part  36 

noise  standards  can  be  achieved  by  installation  ol  'hush  kits." 
To  allow  Stage  1  aircraft  to  utilize  Bonnquen  Field,  PR.  lor  international  cargo  and 

passenger  llights 
To   allow   petitioner   to   operate   Falcon   20   and   Falcon   50   aircraft   utilizing  tfie 

provisions  of  minimum  equipment  Hst 
To   allow   petitioner   to   operate   Falcon   20   and   Falcon   50  aircraft   utilizing   the 

provisions  o'  minimum  equipment  list 


Disposition  of  Petitions  for  Exemption 


docket 
No 


Petitioner 


23947     Pacific  Southwest  Airtmes.. 
24066  1  C^xtol  Air,  Inc   


23946 
22695 

23995 
23973 
24000 
23986 
23846 

23862 

23732 


First  Security  Bank  of  Boise  10 

Air  Transport  Association  ol  America 


TAMPA  Airlinea.  S  A 

Uoyd  Aereo  Boliviano.  S.A.. 

LACSA 

"Faucett" 


Norttieastem  Inn  Airways.  Inc 

Tobm  Surveys.  Inc 

Air  North I „ 


Regulations  alfected 


14  CFR  91.191  . 


t 


14  CFR  121411  and  121|413 

14  CFR  91  181   

14  CFR  Pan  61  and  121. 


14  CFR  91  303 
14  CFR  91  303 
14  CFR  91  303 
14  CFR  91  303 


14  CFR  121  291(a) 

14  CFR  91  109  (a)  and  (ij).., 
14  CFR  135  18Ua((2)    ,  i.... 


Descnption  of  'eiiel  sought  disposition 


To  allow  petitioner  to  conduct  a  series  of  onetime  ferry  flights  from  ttie  delivery  of 
BA-146-200A  aircraft  without  meetmg  the  radio  equipment  requirements  lor 
ovenmaler  operations  CtnceUed  8/W84 

To  allow  petitionefs  crew  to  be  trained  m  tfie  operation  ol  certain  aircraft  by 
instructors  who  do  not  meet  the  requirements  ol  ttiese  sections    Wttlvtwwn  7' 

24    84 

To  allow  petitioner  to  conduct  operations  under  §  91  181  m  aircraft  having  a  gross 
weight  under  12  500  pounds  Derma  7'3'^84 

To  waive  the  required  oral  or  wntten  equipment  examirwtion  for  Part  121 
qualifying  certificate  holders  if  tfie  applicant  has  satislactonly  completed  the 
approved  training  program  Ti>e  program  would  be  completed  withm  the 
preceding  60  days  ol  the  'light  maneuvers  portion  of  the  practical  lest  Oenea 
B^X'e4 

To  allow  petitioner  to  operate  two  Boeing  707  Stage  1  aircraft  until  December  31 
1987     in    ncKKompliance    with    the    operating    noise    hmita.    Danmd  8/14/84 

To  alkjw  peWiooer  to  operate  two  Boeing  707  aircraft  unW  January  1.  1988,  m 
noncompliance  with  the  operating  noise  limits  Denied  9/ 14/84 

To  alkjw  petitioner  to  operate  two  DC-8  aircraft  unm  December  31,  1987,  in 
noncompliance  with  the  operating  noise  limits.  Denied  8/ 14/84. 

To  allow  petitioner  to  operate  six  DC-8  Stage  1  aircraft  until  tf>e  aircraft  can  be 
replaced  or  modified  to  comply  with  Stage  2  noise  levels    Dened  8/14/84 

To  permit  petitioner  to  operate  lour  B-727-iOO  aircraft  in  a  128-seat  configuration 
without  conducting  an  actual  demonstration  of  emergency  evacuation  proce- 
dures Denied  7/^4  84 

To  allow  deviation  Irom  the  ^FR  Hemisphericat  Rule  while  conducting  aerial 
photography   Oened  7, 20  84 

To  allow  petitioner  to  operate  Bntten. Norman  aircraft  using  alterrtate  means  of 
compliance  with  tf>e  performance  requirements  for  a  multiengine  airplane 
carrying  passengers  over  the- lop  or  m  IFR  conditions  Denied  7/24/84 
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Oocket 

No       I 


DiSPOsmoN  OF  Petitions  for  E«MmoN-Con<inued 


negulatton*  ■ttacled 


23602     8o«ig  Comrtwo*  Al^^w,  Company j  i<  CFW  ,?,  579;., 


D««»»)«on  o<  r*»«  wughl  (»n)o«*on 


23994     Atlantic  RichfieW  Co 


23953     Canbbean  An  Cargo  Co.,  Ltt. 
23988     Air  Haiti.  SA 


24001  j  TAP  Air  PortuBal 

2399S     AafotTWitpottu  ErMr*  nioa  S  R  L 


23984 
23760 

23653 

24098 
23805 


Tranaportes  Aero  Flioplaiense.  SJV£.b.I 

Alaalta.  Stata  cH.  Qv  ot  Forsstry .__ 


Th«  Uravaralty  of  Nonfi  Dakota  


24036 


Aiaaaa  Heacoptera.  irK 
U  S  Dept  of  Interior 


Bar  Hartur  Avlines. 
24188     SftaronSlaelCorp  . 


23728 

23970 
23268 


Purotator  Coonor  Corp . 

Atkina  Aviation.  Ine  

Aero  Urnofi  Corp  _ 


24006     Tenneco,  Inc 

23607     Herman  mia.  Inc 


24048     Oakislari  infl  Airtinea. 


'6784     Houston  Helicopters.  Inc. 


23703 
16955 
24065 


^^•""WC  Aininss . 


Ainencan  Aininei  Training  Corp 
Transair  Inc     „ 


24189    HO  HatccvMia.  Inc 

23776    SerTKo  instruments,  irK 


24149 
24186 


Air  Logistica 

Conn*  KaWU  Servicas 


14  CFR  91  303 
14  CFR  91  303 
14  CFR  91  303  .. 

14  CFR  91  303 
14  CFR  91  303 
14  CFR  91.303  .. 
14  CFR  91  79  (b) 


MO).. 


^°,^t,  "^""Z  If*^  ^7  ««  787  arcrafl  to  ^.gag,  t^  ao.op.0.  .lunng 
■"•"o^w*  Ain*na  Fight  MnMl.  0mtmfa/f*/84 

operating  noM  Inwa  unM  "tiu*  Wa"  ■•  '    1  ".J  Otnm/a/fi^ 
To  alow  patNonar  to  opvMa  koo  Boamg  707  areraft  ■«  Ommmm  3i    i9«7  m 
^  noncowpaanoa  om  the  oparrtng  ngaa  UntHa.  Ovma  a/29/»4 

^''--**°"  P***"^  »  OP^*  Boamg  707  aRrall  unH  Daomber  3'    ige?    m 
noncoinptenoa  wiin  ma  oparMng  aoaa  kmNa.  Otnttl»a7/a4 

nn'TTi  T*"^  !°  '*—*  "^  **^  ^  ****  "•  -^"-^  '  '««  •" 
nonoompkanaa  wMi  the  apaiMnr  noM  kMi.  fitaaWAVX^M 

'^''__f*°"   P«W0"W    to   opvala   «w>    Bowig    707    unH    January    1      '968     r^ 

noncantpivica  wUh  ttia  opaiakng  noiaa  Imta.  Dmml  t^7/»4 

To  Koar  iHW  tor  accxxnpk«vn«il  of  ha  irniMBiiii  Mid  nAjiai  ra«kK« 

rrs:3Sar7^^''*°«-*'^'-'«^"'^'«'''^^ 

14  .F«  Pan  ,41   A«*n<*,aa  A.  C,  D  and  F  .  1  To  «a„a  E»jrw«n  3825  ^  a»o«  avi««„  »,<an„  of  the  Urw.ra..y  tc 

I     gy^.jT''^  •ppropnata  oouraaa  aitwn  My  rw«t  bMr  tranrt  to  , 

''°^mnlBJ27y84     *  '**™*  *"**  ^"*°'  ^^  •**«ip«ar  under  Pan  136   Pmrm 
^*',!S!nl?*'**°"  *""*  ■  "^  *»**^  op—toia  bate,  an  antuda  of 

i:??°Jru?fr' ""  '"***  «*■«*  •*"  •  •»«*«  .»d«  Of  2.000  vw 

^I'l^J!!!'!!^!!!?^  »W  500  la«  »  paraena.  nMdea.  and  «n«tur«. 
»^0W*  »j»  congaatod  ■,»  T>aa  .a-ipwm  awdd  appty  to  all  aepariinenw 
ar^  whKn  ndudaa,  Buraai  •)  Land  >lii^ania  (BLU».  Bur««,  of  Indwi 
f*"  »*>.  Buraki  of  RwlwnMton.  NaKmal  Pvk  S«vica  (MPS)  GaoiogKal 
SijiMy  (GS).  Mmaral  lli>a»iiia«l  Santa  MML  R*  aid  nmmT^S^ 
(FWS).  and  OfSc.  Of  &rtoa  Mnmg  (OSU).  Su7i«.*>n.  ar7a«L«^ 

'**<^^*<*'  onlorcaiiiaiil  of  FMai#  tBM  aat  kwpaaa  ragidatora.  «*:«« 
monitonng  and  aruptnn  rtnnananlMiun.  and  anwroianaMI  proiactDn  awvMn 
«hrou»ioid  tia  Katan  Punml  Omni  7/r3784.  i-o-ow  aurrayi 

^''.^J!*^^^  '*■*"  *  ■""*  ***  '"*  •»P*^  ■"  25,000  toM 
meaii  aaa  laoal  with  an  oxygan  aiNlam  provdvig  oxygen  to  (M>r  »— imaiiOan 
pka  10  paaoant  of  the  paaaangara.  Prnn^  Orwn  8/21/84 

To  altow  operation  m  ttia  Unilad  SiMaa.  under  a  aar«toa  to  ■nal  communfttei 
•iiwnpdon,  of  apeofwo  itwxruW  aHpl— a  iaiiiMad  a»  rajataltow  id  aar^ 
nurabar.  that  have  not  bean  ahoam  to  conlp^  «Mi  the  wptaaUe  (varaang 


14  CFR  Pan  12'  and  SFAR  38 
14  CFR  91  70  (tj  ana  (c) 


14  CFR  135  157 
14  CFR  81  307.. 


14  CFR  1213(a).  and  13SJ... 


14  CFR  91  31(a) 

14  CFR  91.27(a)(1)  and  91.29(a).. 


14  CFR  81  45 


14  CFR  21  181 


14  CFR  21  .81  . 


14  CFR  43J(h)_ 


14  CFR  121  434td)(3)., 

14  CFR  61  58(e) 

14  CFR  141.5(6) 

14  CFR  43.3(h) 


14  CFR  21  195(b) 
14  CFR  135.261(b). 
14  CFR  91  307 


noM  fcn«»  as  loNowa:  UnH  not  Mar  than  January  1.  1988    i   BAG  l-u 

N7968.  ammo  8/14/84 
To  amend  Eaampdon  4064  to  aMM  peationar  to  He  ntormalion  at  the  Des 

Pl«nea.  IL  ACOO  nataad  of  «w  Cokanbua  (iAOO  Tt«a  la  nataaaat  due  to  a 

^lenge  in  the  pMitionar's  haadauditota  and  die  tact  ttw  «  •  anantoMg  to 

obtom  Part  121  cwtdicainn  (SianMtf  7/lS/a4. 
I  To  altaai  pMHioner  to  operM  a  DC-6B  *craft  with  a  5  percent  ncreeee  r,  zero 

^lal  weight  end  tondng  waigM.  Qmrma  7/2S/S4. 
■'■"»  PT*  P—to^t  (>*«•  to  tany  da  MoOomiai  Oougiea  CC-4  and  DC-e 

mcn/t  to  a  mamtenanca  baaa  aMi  one  angna  mopeia>»e  wUhoui  obtwwia  a 

ipdoal  fight  pemil.  <i>»»n>^  7/aa/B4 
To  altow  pedltoner  to  conduct  tairy  llgtita  with  ana  ar^ne  nopvMM  wttioui 

""•"^  *>  <>••■"  »  •»'»  pwnt  lor  each  l^ftL  armuml  7/23/84. 
To  anend  and  aictand  Eaaniplicn  aeotto  paniM  pMMonar  to  aMam  a  K«ptemen. 

W  iwa  oar«(icato  covannt  t»  apacMaa  af  Laor  35A  aroatt  n  aoeoidanGa 

wm  the  FAA-approwed  ntaanuni  aqupmanl  Hat  T)ia  amendmenl  wouH  add  a 

Lear55arew<t  to  that  ajiewtoduii.  amnmga/t6/B4 
To  P«rmN  paMonei  to  opeiala  ■  laaaatf  Boang  747  aroafl  um^  m  FAA- 

"y^y  "<•**«  mnmum  umaiam  M  «id  mi  FAA-wvio«ad  avNnuoua 

ammrthmaea  mantananoa  program.  Qmmd  7/30/84 
To  aynd   Enemption  244eC  to  pm»  paMtoner-a  approphataty  Iraaiad  mna 

certiticeted  paots  to  remowa  ehectt.  end  rematali  m^naac  ch*  datoctv  pa^ 

on  Ha  AMMOM  250-C  aenaa  turbma  angnat.  installed  on  Be*  Modal  206 

IWteoplMa  Oiwittd  8/14/84. 
To  amend  Eaampton  3907  to  raotaa  coadMoa  4  o(  the  laiiMMi  to  laquae  eac*i 

light  angnaar  to  acvara  12  hauraradiar  tian  2S  hom  of  opvaivig  aipanwica 

undar  tto  aupenwaion  of  a  cfiaoli  atrman.  Gnrmtl  8/10/84. 
^°  "y^^***"''*'*'  2473E  to  Mm*  paMenor'a  HMnaoa  to  eantotan  Xair  andia 

2«-month  piolHrHX>n»nand  chaek  In  aa  appivaad  ftghl  anadaior  Qmm^  8/7/ 

To  permit  petMoner  to  be  laauad  a  pM  aohool  oanMcato  awi  though  It  has  not 

trained  and  racommandad  at  laaH  10  appkOMito  lor  pdol  oMtMcMon  m«  MM 

toati  aMhto  the  praoaOng  24  monaia.  Gmmg  8/10/84 
To  alow  patMoner-s  approprlatoty  Mnad  and  cartified  pitots  to  remove,  check. 

and  riinam  aiagneac  etip  dataalM  ptagi.  »mmt8n/84. 
To  ranaw  Enampaon  3647  to  alow  pMMaw  to  ivpty  to  ip«aneniM  cerWicatas 

jormarteal  aunrays  or  aalas  damonMalona  tor  bw)  haacoptors  ncoiporafng  a 

h*tooptM  wtaaaar  ailMn  iai  ilagad  by  ,aWaiiai.  Qnmt8/i7m4. 
To  alow  patMonw  to  oparato  Ns  "fiui^U  ,  m  a  -I'ljyjii    amamMUJL  maMsM 

ovacuatnn  aannca  (HEMES)  without  oonvlymg  w«h  the  duty  ame  inwatim. 

OraMai  8/10/84  — —-^ 

To  a»»w  operaauii  m  the  Umtad  Slatoa.  undv  a  aarvns  to  amMl  naa 

axamphon.  of  wacdied  two-en^ne  airplaaw  idanafiao  by  re^aaaaon  Mid  aaM 
number,  that  have  no«  been  shown  to  comply  witfi  the  tt*"*-^  operaMM 
nota  ImM  aa  lolowa:  Un*  nal  lator  than  JanuMy  r  lOSO  1  0C-8-1SF  NB353 
Orantae  8/34/84 
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OockM 
Na 

PMkonw 

Regulations  iflected                        I                                        Oescnpton  ol  roliel  sougfit  disposition 

M133 

Oomracana  0*  A»»oor 

14  CFH  21.181 ^ - — 

To  allow  petitioner  lo  operate  two  U  S  ^registsred  DC- 10-40  airptanes  utilizir)g  an 
FAA-appfoved  mimmum  equipment  list  Granted  8/24/84 

IFK  Ooc  a4-23eK  Filed  9-S-M;  8:45  am| 
■UJNa  COM  MtO-IS-M 

1 

Highway  Administration 


Supplemental  Environmental  impact 
Statament;  Ctilttenden  County,  VT 

AOOICV:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTKM:  Notice  of  Intent. 

SUMHNARV:  The  Vermont  Agency  of 
Transportation  is  issuing  this  notice  to 
advise  the  public  that  a  Supplemental 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Chittenden  County,  Vermont. 

FOn  FUirTHCII  INFORMATION  CONTACT: 

George  ]ensen.  Assistant  Division 
Administrator,  Federal  Highway 
Administration,  Federal  Building, 
Montpelier.  VT  05602.  Telephone  (802) 
223-5294.  Arthur  J.  Goss,  Chief  of 
Design,  Vermont  Agency  of 
Transportation,  State  Administration 
Building.  Montpelier,  VT  05602. 
Telephone  (802)  828-2663. 

SUPPLEMENTARY  INFORMATION:  The 
Vermont  Agency  of  Transportation 
(VAOT)  in  cooperation  with  the  Federal 
Highway  Administration  (FHWA)  is  in 
the  process  of  preparing  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  the  Burlington  Southern  Connector 
Highway,  between  Interstate  1 189  and 
Battery  Street  in  Burlington,  Vermont. 

This  Supplemental  Statement  will 
address  the  environmental  impacts  of 
highway  construction  in  a  wetland 
contaminated  by  wastes  from  a  coal 
gasification  plant. 

Construction  of  this  project  will 
increase  safety  and  convenience  and 
improve  travel  quality  in  Burlington.  It 
will  also  stabilize  an  uncontrolled 
hazardous  waste  area  and  improve 
wetland  habitat  conditions.  No 
significant  adverse  impact  is 
anticipated. 

The  proposed  construction,  including 
the  associated  remediation  of  a 
hazardous  waste  area  and  mitigation  of 
wetland  encroachment  is  being 
coordinated  with  the  U.S.  Army  Corps  of 
Engineers:  U.S.  Environmental 
Protection  Agency;  U.S.  Department  of 
Interior,  Fish  and  Wildlife  Service;  and 
Vermont  Agency  of  Environmental 


Conservation.  No  formal  scoping 
meeting  is  planned  at  this  time. 

Comments  or  questions  concerning 
this  proposed  action  and  the 
Supplemental  EIS  should  be  directed  to 
the  FHWA  or  the  VAOT  at  the 
addresses  provided. 

Issued  on  August  29, 1984. 
George  A.  Jensen, 

Assistant  Division  Administrator,  Montpelier. 
Vermont. 

IFR  Doc  84-2.T^  Filed  9-6-84:  8:45  am| 
BILUNG  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IPS4-13;  Notice  1] 

Union  City  Body  Company,  Inc.; 
Receipt  of  Petition  for  inconsequential 
Noncompliance 

Union  City  Body  Company,  Inc.  of 
Union  City.  Indiana,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.  )  for  a  noncompliance 
with  49  CFR  571.101,  Motor  Vehicle 
Safety  Standard  No.  101,  Controls  and 
Displays.  The  basis  of  the  petition  is 
that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the  Act 
(15  U.S.C.  1417)  and  does  not  represent 
any  agency  decision  or  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

Union  City  Body  Company  produces 
"package  cars'"  for  United  Parcel 
Service  (UPS).  In  the  period  beginning 
apparently  in  1981  and  ending  August 
17, 1983.  the  petitioner  manufactured 
3411  such  vehicles  that  did  not  comply 
with  two  requirements  of  Standard  No. 
101  that  became  effective  September  1. 
1980.  The  symbol  shown  in  Table  1  of 
the  standard  for  turn  signals,  and 
required  by  paragraph  S5. 2.1(a),  is  a  pair 
of  arrows,  one  pointing  left  and  the 
other  to  the  right;  Union  City's  vehicles 
simply  have  circular  indicators.  The 
heater  controls  lack  the  fan  symbol 
required  but  have  "illuminated 
verbage."  [sic] 


The  company  argues  that  the 
noncompliances  are  inconsequential  as 
the  drivers  of  UPS  vehicles  have  found 
the  panel  controls  to  be  "adequately 
identified."  The  uniforiSiity  of  UPS 
vehicles  insures  that  drivers  will  not  be 
confused  if  they  shift  to  another  vehicle. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Union  City 
Body  Company  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials,  and  all  comments 
received  after  the  closing  date  will  also 
be  filed  and  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  notice  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  October  9, 
1984. 

(Sec.  102.  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1417;  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8)) 
Issued  on  August  31. 1984. 
BarT>'  Felrice, 
Associate  Administrator  for  Rulemaking. 

|FR  Doc  84-^5718  Filed  9-6-84  8  45  arr| 
BILLING  CODE  4910-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  August  30.  1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureaus),  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
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L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  lisled  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  t4i«  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7225. 1201  Constitution 
Avenue,  NW.,  Washington,  DC  20220. 

Alcohol,  Tobacco  and  Fireanm 

OMB  No.  1512-0189 
Form  No.  ATF  F  5100.8 
Type  of  Review:  Revision 
Title:  Distilled  Spirits  Plant  Records  and 
Report  of  Stamps  and  Alternative 
Devices  (REC  5110/07-F  5100.8). 
OMB  No.  1512-0215 
Form  No.  ATF  F  5110.75 
Type  of  Review:  Revision 
Title:  Alcohol  Fuel  Plants  (AFP) 
Records,  Reports  and  Notices  (REC 
5110/lO-F  5110.75). 
OMB  No.  1512-0270 
Form  No.  ATF  F  5110.40 
Type  of  Review:  Revision 
Title:  Distilled  Spirits  Plants  (DSP) 
Production  Recorda  and  Reports  (REC 
5110/01-F  5110.40). 
OMB  Na  1512-0198 
Form  No.  ATF  F  5110.2B 
Type  of  Review:  Revision 
Title:  Distilled  Spirits  Plants  (DSP) 
Production  Records  and  Reports  (REC 
5110/03-F  5110.28). 
OMB  No.  1512-0207 
Form  No.  ATF  F  511  a43 
Type  of  Review:  Revision 
Title:  Distilled  Spirits  Plants  (DSP) 
Denatiiration  Records  and  Reports 
(REC  5110/04-F  51ia43). 
O.MB  No.  1513-0208 
Form  No.  ATF  P  5110.41 
Type  of  Review:  Revision. 
Title:  Applications.  Miscelianeous 
Requests  and  Notices  for  Distilled 
Spirits  Plants  (REC  5110/08-F  5110.41). 
OMB  No.  1512-«182 
Form  No.  ATF  F  5110.11 
Type  of  Review:  Revision 
Title:  Distilled  Spirits  Plants 
Warehousing  Recoaris  and  Reports 
(REC  511D/02-F  5110.11). 
OMB  No.  1512-0203 
Form  .Mo.  ATF  F  51TO.32  and  ATF 

5110.35 
Type  of  Review:  Revision 
Title:  Distilled  Spirits  Plants— Excise 

Taxes  (REC  5110/86-F  5110.35). 
OMB  No.  1513-9298 
Form  No.  ATFF  5126.36,  ATF  F  5120.28 

and  ATF  REC  5120/01 
Type  of  Review:  Reinstatement 


Title:  Usual  and  Customary  Business 
Records  Relating  to  Wine  (REC  5120/ 
01). 

OMB  No.  1512-0250 

Form  No.  REC  5110/05 

Type  of  Review:  Revision 

Title:  Distilled  Spirits  Plants  (DSP) 

Transaction  and  Supporting  Records 

(REC  5110/05). 

Clearance  Officer  Howard  Hood  (202) 
568-7077,  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  Room  2228. 1200 
Pennsylvania  Avenue  NW., 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

James  V.  Nasche,  Jr., 

Departmental  Reports  Management  Office. 

|FR  Doc  »^237M  F.led  9-6-84  e«  am| 
BILUNQ  COOC  WIO-ZS-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  InformatkM  CoUaction 
Requirements  Under  OMB  B«w4aw 

AQCNCY:  united  states  tHnmUHTfOH 
AQENCV. 

action:  Notice. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
USIA  is  requesting  approval  of  an 
information  collection  for  a  new  form 
IAP-94.  Supplementary  Information — 
Travelers  Funded  by  USIA. 
DATE:  Comments  must  be  received  by 
October  15. 1S84, 

Copies:  Copies  of  the  request  for 
clearance  (SF-63).  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OUffi  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  en  the 
item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention  Desk  Officer 
for  USIA. 

FOR  FURTHER  INFORMATION  CONTACT 

Agency  Qearance  Officer,  Charles  N. 
Canestro,  United  States  hiformatian 
Agency,  M/M.  301  Fourth  Street  SW., 
Washington.  D.C..  20547.  telephone  (202) 


485-8676.  And  OMB  review:  Michael 
Weinstein,  Office  of  Information  and 
Regulatory  Affairs.  OfRee  of 
Management  and  Budget,  Washington, 
D.C,  telephone  (202)  395-4814. 

aUf>*tIMCNTAIiy  hvormation: 

American  Participant  Travel  Log. 
Abstract:  A  report  is  eequired  for 
submission  to  the  Speaker  of  the  House 
of  Representatives  and  the  Chairman  of 
the  Senate  Forei^t  Relations  Committee 
listing  all  individuals,  with  their 
organizations,  who  in  the  preceding  five 
years,  made  two  of  more  trips  involving 
foreign  travel  financed  in  whole  or 
substantial  part  by  grants  from  USIA's 
Office  of  Private  Sector  Programs.  The 
information  must  be  obtained  from 
grantees,  which  necessitates  the 
information  collection. 

Dated:  September  4, 1984. 
Charles  N.  Canestro, 

Federal  Register  Liaison. 

[FR  Doc  S4-Z3771  Filed  •-•-at.  kM  «in| 
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United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  wiH 
be  held  September  12, 1984  in  Room  800, 
301  4tb  Street  SW.,  Washington,  D.C. 
From  IHM  a.m.-llK»  a.m.  USIA's 
Comptroller  will  discuss  the  Agency's 
budget.  From  11:00  a.m.-12  noon  the 
Acting  Director  of  the  Voice  of  America 
will  discuss  VOA  programs  and 
activities.  The  Commission  will  meet 
from  1:00  p.m.-2:30  p.m.  with  USIA's 
Inspector  General  and  Chief  Inspector. 

Please  call  Gloria  Kalamets.  (292)  485- 
2468,  if  you  ace  interested  in  attending 
the  meeting  since  entrance  to  the 
building  is  controlled. 

Dated:  August  31. 1984. 

Charle*  Canestro, 

Management  Analyst.  Federal  Register 
Liaison. 

IFR  Doc.  S4-23M4  Filed  9-6-8*.  MS  •ml 
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VETERANS  AOMIfMSTRATION 

Medical  Researcl)  Service  Merit 
Review  Boarde;  Meetiega 

The  Veterans  Administration  gives 
notice  pursuant  to  Pub.  L  92-463  of  the 
meetings  of  the  following  Merit  Review 
Boards. 
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Bovd 


Location 


*lcorio*«n»  — >  <><iq  i)ip«nj»nc«., 
hwnunoloQy  .. 


Sepl  25.  19S4 
Oct  2.  1964 

Oet  7,  1984 

Oct  e.  1984 

Oct  a.  1984 
Oct  10.  1984 
Oct  11.  1984 
Oct  16.  1964 
Oct  17,  1984 
Oct  18.  1984 
Oct  19.  1984 
Oct  22.  1964 
Oct  22.  1984 
Oct  23.  1984 
Oct.  25.  1964 
Oct  2S.  1964 
Oct  26.  1964 
Oct  29.  1964 
Oct.  30.  1964 
Hm  1.  1984 
^4ov  2.  1984 
Nov  3.  1964 
Nov  5.  1964 


Room  119.  VA  Central  Olfaca  ■ 
Cabmal  Room,  Tha  GoMmor't  Houm.' 
Roosevatt  Room.  Sharation  Waahmglon 

Room  1 19.  VA  Central  Ofhca  ' 
Catxnel  Room.  The  Govemo«»  Houaa.' 

Do 
Room  1 19.  VA  Central  Office  ' 

Gramercy  Motel  * 

Do 

Do. 
Room  817  VA  Central  Office  ' 
Gramarcy  Hotel  * 

Do 
Windsor  Room,  Westm  St  Franca  Hotel ' 
Catxnel  Room.  The  Govecnor's  Houae.' 

Do 
Gramarcy  Hotel  ♦ 

Do 
Cabinet  Room,  The  Governor's  House' 

Do 

Do. 
Room  1 19.  VA  Central  Office  ■ 


'  Vataiana  Admwatiation  Central  Office,  810  Vermont  Avenue.  NW  Washington,  DC  2C420 
"  The  Gcwamor  s  Mouse,  Rhode  Island  Avenue  at  17th  Street,  NW  ,  Washinqlon  DC  200^6 
■  Shamon  Washmgton  Motel.  2660  Wtaodley  Road,  NW  ,  Washington,  DC  20006 
*  Gramarcy  Motel.  I6i6  Rhode  island  Avenue,  NW  ,  Washington  DC  20036 
'  Waaan  St  Francis  Motel,  335  Po«fe«  Street,  San  Franoaco.  CA  94102 


These  meetings  will  be  for  the  purpose 
of  evaluating  scientific  merit  of  research 
conducted  in  each  specially  by  Veterans 
Administration  investigators  working  in 
Veterans  Administration  Medical 
Centers  and  clinics. 

The  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  All  of  the  Merit  Review  Board 
meetings  will  be  closed  to  the  public 
after  approximately  one-half  hour  from 
the  start,  for  the  review,  discussion  and 
evaluation  of  initial,  and  renewal 
research  projects. 

The  closed  portion  of  the  meeting 
involves:  discussion,  examination, 
reference  to,  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols,  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Pub.  L  92-463,  as 
amended  by  Pub.  L  94-409,  closing 
portions  of  these  meetings  are  in 
accordance  with  5  U.S.C,  552b(c)  (6) 
and  (9)(b).  Because  of  the  limited  seating 
capacity  of  the  rooms,  those  who  plan  to 
attend  should  contact  Mr.  Howarii  M. 
Berman,  Chief,  Program  Review 
Division,  Medical  Research  Service, 
Veterans  Administration.  Washington, 
DC.  (202)  389-5065  at  least  five  days 
prior  to  each  meeting.  Minutes  of  the 


meeting  and  rosters  of  the  members  of 
the  Boards  may  be  obtained  from  this 
source. 

Dated:  August  31.  1984. 
By  direction  of  the  Administrator. 
Stratton  M.  Appleman, 

Executive  Assistant  to  the  Associate  Deputy 
Administrator  for  Public  and  Consumer 
Affairs. 

IFK  Doc  84-23660  Filed  9-»-84.  8:45  am| 
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Veterans  Administration  IMedical 
Center,  Dallas,  Texas;  Clinical 
Addition/Renovation  of  Building  No.  2 
and  Spinal  Cord  Injury  Center,  Finding 
of  No  Significant  Impact 

The  Veterans  Administration  (VA) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  the  "Chnical  Addition/ 
Renovation  of  Building  No.  2  and  Spinal 
Cord  Injury  Center"  project  at  the 
Veterans  Administration  Medical 
Center  (VAMC)  Dallas,  Texas,  and  has 
determined  that  the  potential 
environmental  impacts  will  be  minimal 
from  the  development  of  this  project. 

The  most  significant  element  of  the 
project  is  a  multi-storied  addition  to  be 
constructed  onto  the  front  of  the  main 
hospital  building  (Building  No.  2). 

New  construcdon  will  accommodate 
expansion  or  relocation  space  from 
approximately  38  services  including 
surgery,  nursing  wards.  Medical 
Intensive  Care  Unit/Coronary  Care 
Unit/Supply  Processing  and 
Distribution,  laboratory,  dietetics, 
rehabilitating  medicine,  canteen,  etc. 
Renovated  space  will  include  most  of 
the  nursing  units  within  Building  No.  2. 
and  the  backfilling  of  spaces  vacated  by 


functions  which  are  to  be  relocated  into 
new  construction. 

Two  30-bed  Spinal  Cord  Injury  Units 
(SCIU's) — one  chronic  (long-term)  and 
one  acute  (short-term) — are  included  in 
the  project. 

Several  non-psychiatric  functions, 
presently  housed  in  Building  No.  1,  will 
be  relocated  to  new  construction  or 
renovated  areas  within  Building  No.  2. 
The  vacated  space  will  allow  existing 
psychiatric  services  to  be  expanded  and 
concentrated  within  Building  No.  1. 

Site  improvements  will  include 
redesigned  vehicular  entrance  drives, 
the  development  of  a  station  loop  road, 
new  parking  areas  realigned  with  new 
building  entrances,  new  utility  services, 
site  lighting,  signage,  and  landscaping. 

New  construction  will  total 
approximately  500,000  square  feet; 
renovated  areas  will  include 
approximately  500,000  square  feet. 

Development  of  the  project  will  cause 
minor  impacts  on  the  human  and  natural 
environment  affecting  noise  levels, 
onsite  and  offsite  traffic,  onsite  parking, 
solid  waste  disposal,  water  quality,  and 
visual  impacts.  Temporary  impacts  from 
minor  air  quahty  degradation  (dust  & 
fumes),  soil  erosion,  traffic  congestion, 
and  noise  levels  will  occur  during 
construction  operations. 

Temporary  impacts  by  construction 
noise  will  be  mitigated  by  using  mufflers 
on  all  equipment  and  scheduling  noisy 
activities  to  create  the  least  amount  of 
disturbance.  Air  quality  degradation, 
erosion,  sedimentation,  and  other 
impacts  associated  with  construction 
activities  will  be  mitigated  through  the 
enforcement  of  Section  01568 
(Environmental  Protection)  of  the  VA 
Construction  Specifications. 
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Furthermore,  impacts  wili  be  nainiiniaed 
by  responding  to  the  regulations  or 
control  measures  of  all  applicable 
Federal,  State,  and  local  regulatory 
agencies  (i.e..  OSHA.  USDA/SCS,  etc.). 

Permanent  impacts  associated  with 
the  alteration  of  views  into  the  site  from 
adjacent  projjerties  and  roadways  will 
be  mitigated  by  designing  an  addition  to 
the  main  hospital  building  which 
respects  the  scale  and  architectural 
intent  of  Building  No.  2.  The  instaHation 
of  landscape  planting  and  berms  will 
further  mitigate  viewa.  Losses  in  open 
space  (particularly  in  front  of  the 
hospital)  will  be  compensated  by 
additional  landscaping  and  th« 
dedication  of  shrubbery  aod  lawn  acsaa 
throughout  the  peripheral  zones  of  the 
project  site. 


Increases  in  medical  center  generated 
traffic  will  be  offset  by  improved  trafTic 
flows  created  by  retiming  lights, 
redesigning  entrances,  extending  the 
station  loop  road,  and  redesigning 
parking  lots. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
considerations  of  both  conhext  and 
intensity  as  defined  by  the  Council  on 
Environmental  Qualitv.  (Title  40  CFR 
1508.27). 

An  Environmental  Assessment  has 
been  perfbrmed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  ReguLations. 
Sections  1501.3  and  150a9.  A  "Frnding  of 
No  Significant  Impact"  has  been 
reached  based  upon  the  information 
presented  in  this  assessment, 


The  asMssBffint  is  available  for  pubhc 

examination  at  the  Veterans 
Administration,  Washington.  D.C. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Mr.  William  F.  Sullivan,  Director. 
Office  of  Enviceamental  Affair*  (088Q, 
Room  42a,  Velaraaa  Adcniiuatration,  811 
VermoiU  Av«u«,  NW.,  Washington. 
D.C  29420,  faB2)  3B9-33m  Qaeations  or 
requests  for  single  copies  of  the 
Envtronmental  Assessment  may  be 
addressed  to  the  above  office. 

Dated:  August  29.  1984 
By  direction  of  the  Administrator. 
Everett  Alvarez,  Ji, 

Deputy  Admuustsator. 
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This  section   of   ttft   FEDERAL   REGISTER 
contains  rwtices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U  S  C.   552b(e)(3). 


CONTENTS 


Consumer  Product  Safety  Commission 

Federal  Mantime  Commission 

Federal  Reserve  System 


Item 
1 
2 
3 


1 

CONSUMER  PflOOUCT  SAFETY 
COMMISSION 

"FEOERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  VOL.  49  NO. 
172-39000. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  9:30  a.m..  Thursday, 
September  6, 1984. 

CHANGES  IN  THE  MEETING:  Agenda 
meeting  scheduled  for  Thursday, 
September  6. 1984  has  been  cancelled. 
The  item  of  business,  NEISS/ Alternate 
Data  Sources,  to  be  discussed  on 
September  6  has  been  moved  up  to  the 
first  item  of  business  scheduled  for 
September  10.  Listed  below  is  the 
revised  Agenda. 

Commission  Meeting,  Monday,  September  10, 

10:00  a.m. 
Third  Floor  Hearing  Room,  nil  18th  Street. 

NW..  Washington,  D.C. 

Open  to  the  Public 

1.  XEISS/ Alternate  Data  Sources.  Contractor 
Briefing 

The  Contractor  for  the  Hazard  Data 
Systems  Study  will  brief  the  Commission 
concerning  their  findings  for  available 
options  for  collecting  injury  data. 


2.  FY  86  Budget 

The  staff  and  the  Commission  will  continue 
to  discuss  issues  related  to  the  Fiscal  Year 
1986  Budget.        1 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-^192-5709 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave,, 
Bethesda,  Md.  20207,  301 — 492-6800 
Sheldon  D,  Butts. 
Deputy  Secretary. 

|FR  Doc  a4-23864  Filed  9-S-84;  3:51  pm) 
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FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  9:00  a.m.— September 
12,  1984,  I 

place:  Hearing  Room  One— 1100  L 
Street,  NW,.  Washington,  D.C,  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 

open  to  the  public: 

1,  Proposed  Rulemaking  Proceeding: 
Electronic  Tariff  Filing, 

2,  Docket  .\'o,  84-25:  Certification  of 
Company  Policies  and  Efforts  to  Combat 
Rebating  in  the  Foreign  Commerce  of  the 
United  States — Consideration  of  comments 
and  proposed  final  rule- 
Portion  Closed  to  the  public: 

1.  Docket  No  83-39:  Agreement  .No. 
10464 — Review  of  the  record. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  Hurney, 
Secretary,  (202)  523-5725. 
Francis  C.  Humey, 

Secretary. 

|FB  Doc  84-23814  Filed  9-5-84.  12:07  pm| 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

September  12.  1984. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW„  Washington,  D,C,  20551, 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Federal  Reserve  Bank  and  Branch 
director  appointments, 

2,  Eligibility  issues  regarding  Federal 
Reserve  Bank  and  Branch  directors. 

3.  Proposed  acquisition  of  computer  and 
check  processing  equipment  within  the 
Federal  Reserve  System, 

4  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5  Any  items  carried  forward  from  a 
previously  announced  meeting, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr,  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting, 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
Dated:  September  4, 1984 

|FR  Doc   84-23770  Filed  9-4-84.  5  06  pml 
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Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Coostruction;  General 
Wage  Determination  Decisions;  Notice 
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DEPARTMENT  OF  LABOR 

EmployiiMnt  Standards 
Administration.  Wags  and  Hour 
Division 

Minimum  Wagss  for  Fsdsral  and 
Fsdsrslhf  Asslstsd  Construction; 
Qsnsrai  Wage  Determirtation 
Dsdsions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  refeired  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevaihng  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 


be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration.  Wage  and  Hour 
Division.  Office  of  Program  Operations. 
Division  of  Wage  Determinations. 
Washington.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

ModiricAtions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


InHmnt  IN83-2072 

Sept  2.  1963 

Kantucky 

KY84-1006 

..  Mar   16.  1964 

KVe4-1007 

Do. 

Mafyland  VD83-3010 „ 

June  3  1983 

M«ss»;husen»  MA84-3007 

.    Apr  6.  1984. 

Missour 

MO84-4044        

Aug  3,  1964 

MOe4-4025 

.    Apr  27.  1984 

Nebraska:  NE84-«02fl 

.    May  4.  1984 

Nmada:  NV94-501 4 _ 

.    June  8.  1964. 

NH84-3014 ..    

May  11.  1984 

NH84-3022         

July  8.  1984 

New  Jersey 

NJ84-30t9 J. 

Do 

NJ84-3020 _. 

.    July  27,  1984 

New  York.  NYKJ-3027 

.    July  22.  1964 

Nof»  Dakota  NOei-5131 

..  Julys.  1961. 

Poonsytvana  PA83-3001 „ „ 

.    Aug.  19,  1963. 

Supersedeas  Decision  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


Kentucky  KY83-1064  (KY84-1029) Sept.  23.  1963 

Oklahoma. 

OK84-4033  (OK84-4049) May  18.  1984 

OK83-4CI68  (OK84-4050) .„..  Do 


Signed  at  Washington,  D.C.  this  31st  day  of 
August  1984. 

James  L.  Valin, 

Assistant  Administrator. 
BtLUNQ  COOC  4S10-27-M 


MOD:r:cA'';oNS  p. 


I 


DECI8I0  I  NO.    OC84-3009- 

M6ft.    «4  

(49   PR    13800-ADril    6,1984) 
niSTRlCT    OF    COLUimA,>lARy- 
I^N0-«IO«IT'-.0'«EPY    (    PRINCE 
lEOROES    COUNTIES,    "mt    O.C. 
TRA:'J:>jr    SCHOO;,, VIRGINIA- 
INDEPENDENT    CITY    OF    AIJ:X- 
KNDRIA    t    ARLINfTTON    i 
FAIRFAX    COUNTIES 

CHANGE : 


PAINTERS/DRYWALL    •'INISHERS 
WASHINGTON    n.C. 

NEW    COHSTRUCTION 

REPAINT/REMODELING 

ORYWAii  SANOEOS  SI. 00  LESS 
PiO'lTGOMEPY  t  PRINCE  GEORGES 
COUNTIES,  HARYIJIND  (  ARLINC 
TON  CO'.'H-V,  "IRGISIA 
!   NEW    C01STRrC»lnN 

REPA I NT/ Rf MODELING 

DRYWAli    SANDERS    SI. 00    LESS 


$15.25. 

14.2S{ 


13.50 
12.50 


2.74 
2.74 


2.74 
2.74 


DECISION   NO.    IN63-2072 
JMod  .     t  : 
ii48    FP    4::''9    -    Septemoer 

2,     1983 
LAKE,     LAPORTE,     PORTER    i 

ST.     JOSEPH    COS.,     INDIANA 

lowyr: 

CARPENTERS: 
!   HEAVY  AND  HIGHWAY 
CONSTRoCTIOK: 
Area  1 


[ADD: 
CARPENTERS: 
HEA'.T  AND  HIGHWAY 
CONSTRUCTION: 
Area  2 


|S14.76  B2.65 


DECISION    NC.    KYSt-lOOe 
Mod    »    2 

(49  FR   9997    -  March    16, 
1984) 

Warren    County,    Kentucky 

CHANGE: 

PLUMBERS- 
Contracts  5100,000.00  or 

Less 
Contracts  over 

SIOO. 000.00 


DECISION    NO.     KY84-1007 
Mod    «    3 

149    FP    9999    -    Marcfi    16, 
1964 

Hardi.'.,    Jeffersor.    i. 
Heade   Cob.,    Kentucky 

CHANGE: 

PLUMBERS    i,    FIPEFITTERS: 
Area    I 
Pluraoers 
Contracts    S200,OOC.OC 

or    Less 
Contracts   over 
SIOO, ooc.oo 
Area    : 
Piumi>€r  s 
Contracts    SIOO, 000. 00 

or   Less 
Contacts   over 
5100,000.00 
Area    3: 
Plumbers  - 
Contracts    3100,000.00 

or    Less 
Contracts   over 
5100,000.00 


$10.68 


3.65 


16.01      3.65 


510.68 
16.01 


10.68 
16.01 


10.68 
16.01 


3.65 
3.65 


3.65 
3.65 


3. 65 
3.6S 


MODlriCA-IONS  P. 


:'iFc:siON  NC.   >id83-3o:c 


'4?     *■■: 


'   QP  1 


.ANNE    ARUNDREL     'EXCLUDING 
'THE    D.C.     TRAINTN-^    SCHOOL) 
(BALTIWOT    I    BAL-IIOPf    CITY 
MARVLANO  .     i    "^OP    HEAVY    CON- 

STRUcr::'.   :k  harfore  i 

HOWARD  COUNTIES,  KARYLAND 

CHANGE : 

PAINTERS : 
ANNE    AR'JNDPiL    COUNTY    NORTlj 
OF    THE    PATL'XEV~    RI'T": 
Brusr.,    roller,    spacklinq 

tapinc,    (   wallcoverino IS13. 30 
Stee. ,    spray,    ivinqino 
staaes,    Doatswam    chalx 
sane    «    waterbiastinc, 
stea-    cieanin- .    • 
e  DC  X  i  e  5  I 

Ames    tool-bazooka  i 

ANNE    ARINDPEL    COL^VTY    SOUTH 
O"-    THE    PATUXENT    RIVER: 
Painters.'Drywall  ! 

Fir.ishers:  I 

Ne.    construction  j 

Pepair.t 'Remodelino         I 
Drywa 1 1    Sanders    SI. 00        ' 
less 


14.05 
14.30 


11.50 

10.50 


2.29 


2.2=" 

2.2'> 


2.74 

2.74 


"TON    t«-c<.4^«4 

~~rr ~ 


(f9  FR  ;:;9c   -  ajo-e-. 

1984 

Statewide,    f,.  ssc-r  . 

CHANG r 


capj>entef;    t    p-.LEDP.-vrt 

-MEN 

Zone   6A 


lnne 

j 

516.22       1.31 

DECISION    tNE64-4G29-MoJ. 

(45^FP    19199-May   4,    19S4 

Cass,    DouQlas,    Sarpy,    anc 
Washington    Counties,    anc 
t.nat    portion    of    Saunders 
County    east    c1    Hiar.wa-. 
•109,    NeorasKi 

Ad:: 

Painters: 

Br  US' 

E  p  r  a  >■       s  w :  r, :     f  ;  a  -  <     a  -  : 

sannL.ast..-:.: 
£  t  ee. 


•  •It. 

5 : 3   4 . 

1 

14.  02 

13.77 

DECISTOS 


VJ,04-7' 


MOO 
TT9 


-    April    6, 


1984 

Berks^.  .re,     Frank!  ir.. 
Hampaer.,     and    haR-psr.ire 
Counties,    .".assac.lusetts 


I 


: CHANGE: 


CARPr.STERr  ,     SOFT    FLOOP 
1.AYERS  ;  DRVKALL    CARPE.M-ERS  : 

AREA      1 

AREA      3 


ct::sion  nc.    sv%A-',-\i.   ~ 

M  o: .    » : 

(4  9  FF  i39e&   -   :„-,€   t 

19fe4 

Statewide       zzes    nc •     .-- 

cluce    tnc    Spvaca    "ef 

Site    ar.c    Tor, ooar.    Te«' 

Ranae,    anc;    h.a.'^wav    cor - 

514. 29 

2.9? 

str-c-.or     ,  r,    IZouc.e?    C: 

15.40 

3.  C" 

Ne. acc 

Cnanae ; 
In    Mod  if icat .or    Sz.     1 
put*isnec    o-    Ajc^-     . 
:S64.     o..     Power     E.::-,' 
»ert    Ooerator    cnarjc-- 
api,.'.    ic   all    cou.n:..cf 
t  xcert     *  cr    Clarf.  , 
t&rer  a  '.  j.^  .    L.ncc.*. 
and    :.  >e    1 -_ ; 

Kaui 

1 
i 

9 

a 

00. 


< 
o 


2 

c 


<< 

re 
■a 


re 


S 
S 


2 
o 

I.* 

o 
re 


MCISrON    NO.     NHB4-3014    - 
HOC  .     1 1 

TT^    FR    2C226    -    May    11, 
1984 

Itocki.iqhaiB   and    Strafford 
Counties.    Sew   Hajnr  s.^ire 

CHANCE 
Carpenters : 
Area    ^ 
Carpenters 

Piledrivers,    K^.a^!    and 
Dock   Builaeri   anc 
Millwrights 
Area      3  : 
Carpenters 
Clock    Builders  and 
Mil :  wr  ig'hts 


MOOiriCATIONS    P.     3 

MOD.     I" 


NC.     Nje4-3  02  0    - 


r 


-t- 


$13.86 

14.71 
13. 8« 
14.71 


l.SO 

1.80 

1.80 
1.80 


0EC!S:3N    NO.     NJ84-3Ciq    - 

HOC.    ■:      ~ 

TTi    fP    2^88  3    -    Julv    6 

l?84 

Mr^en,    Exex,     Hudson, 

■unterdon,    Middlesex, 

■orris,    Passaic,    Somerset 

Sussex.    Lnior    and   fcarren 

Counlies,    Sey    Jersev 

CHANGJ 

'Eiectr;2.ani    and   Cable 
Spl  ice.-s 
i-one    i 

1-aborers  ; 

Zone  11 ; 
Group  1 
Line  Construction: 

Jone  1 

lone  5 


^    (49  FR  3C280  -  July  27 

I  1984) 

.Atlantic,    Burlington,  : 

Camaen,    Cape  May,    CvuBb«r-  | 

I  lano,    Gloucester,    Mercer,  | 
Monnioutf-..    Ocean   and   Sale 
Counties,    New  Jersey 

CHANGE  : 
Carpenters,    Millwrighta 
and    Insulators; 
Zone    2 : 

Millwrights 
Zone    4 1 
Carpenters,    Insulatori 
and   Millwrights 
lone    5 : 
Carpenters   i    Insula 

tors 
Millwrights 
Dock    Builders   and 
Piladrivermen: 
lone    1 
Ironworkers; 
Zone    2 


S19. 
16. 


18. 
19. 


56 


97 


520.77 


12.  SS 


18.78 
20.77 


Zone    . ' 

Linemen , Catle    Spliceraj    19.44 
Groundr\er     i    Winch    O- .      '    19.44 


Power    Equipment    Operdtora: 
TanK    F recti  on: 


15. 
19. 


15.5% 


5.28 


20.  5* 

20.  5» 


6.71 
4.20 


DECISION    IM064-4 02  5 -Mod . 


[45~rR    18220-April    27,19841 
Cass.    Clay,    Jackson,    Platte, 
Ray,     Henry,    Johnson    and 
i-afayette   Counties.    Misaouri: 
JoKnsor    and   Wyandotte 
Counties,    Kansas. 


10»* 
2.50 


3.:c 

27.75% 

10%* 

2.54 

32.75% 
32.75% 


Class    A 


24.41  I   5.60* 


Oiri ; 


Plumbers 

Add  ; 

PT'umber  s  : 
'one    -    -   Cass.    Clay, 
Jackson,    and    Platte 
Counties,    Missouri; 
Johnson    and    Wyandotte 
Counties,    Kansas 

ipne_2_-   Johnson,    HenryL 
Lafavette,    and    Ray 
Counties,    Missouri  I 


S17.96       2.^0 


.46       2.7C 


16.02;     2.70 


MOCIFIC;,-ION£    P.     4 

DECISION 


DFCISION    NO.    NJ84-302n 
(CONT'D) 


Ironworkers  (Cont'd) 

Zone  3 
Power  Equipment  Opera- 
tors : 
Tank  Krection: 
Class  A 

Soft  Floor  Layers: 
Zone  2 


Zone  Descriptions: 

Carpenters: 
Zone  2 : 

Burlington  County 
Zone  4 : 
Remainder  of  Mercer 
County 


VV  C  3  _  T-,  - 


DFCISION    NO.    NH84-3022    ■ 

MOD ■  t  r  " 

(49  FR  27880  -  July  6, 
1984) 

Hillsborough  and 
Merrir.ack  Cos.  ,  New 
Hampsh ire 

CHANGE: 
Carpenters: 
Area  1 ; 
Cirrcnters  and  Soft 
Floor  Layers 
Area  2 ; 
Carpenters  and 
Soft  Floor  Layers 
Laborers: 
GrouD  2 


$16.66 

15.91 
8.75 


4.32 


4.47 


2.80* 
d 


"OP.     S4 
(4^    rn    33622    -   July   22. 

1983) 
NASSAU    (    SUFFOLK    COCTTIES. 
NEW    VORK 

OMIT; 

PAINTERS: 
Nassau  County    (Inwood, 
Lawrence,    Cedarhurst, 
titoodnere,    Wewlett,    Hewlett: 
Bay,    East    Pockaway,    part 
of   Rockville  Center,  j 

Atlantic  Beach,  Long  BcacK 
Lido  Beach,  Point  Loolcout,, 
Gibaen,  »ni  part  of  Valley 
Str*ai<< 


ADD: 


La  kevi :  1  e 
.'nion   Tpkev 
:.  ,    all  I 

=lde    of  i 


I 


Sas&au    Ccun'v 
Road    ncrt"     fro 
to    Nor  •  ^f-  r-     ?  . 
areas   o:^    nort" 
Northern    Blvd.    pos-    to 
Roslyn   Bridcc    and    Me'^p- 
stead    Hjrc-r,     hounded    by 
Hempstead    Harbcr,    east, 
and   lyDng    Island   Sound. 
north]    all    areas    so^th   cf 
Sunrise   Hv,-..    acmT   east    to 
Long    Beach    Fd.,    then    Ec_t>i 
on    U.>n~    B€acn    ^d.    tc    rcx- 
hurst    Ave,    east   on   Foxhurrt 
Ave.    to  Baldwin   t)oad    sign: 
all    areas   south   of   Baldwin 
Road   sign,    including    Point 
Lookout   and  all    areas  west 
back    to   New  York   City 
limits 
Painters  ;   15.16 

?Pray  18.41 

Fircr-srepes  17.33 


■'i:\ 

•  j:  ^ 


5- 


< 


cc 

2 

c 


3. 


t3 

B 
cr 

n 


Z 
o 

A 

M 


MODIFICATIONS  F. 


ecisiov  nc  _pa83-3001 

5d    U 


k*i<   FR    37805    -    August    19. 
I  1983) 
K'ama .    Berka      Bradford 
iL^rbor. ,    Co.umbia      Jur.i«t«, 
L«clc«w«nr,a      Lancaster 
L«b«nor.      Le^-le^      '....zerne. 
Lycomins:      Monroe      Montour, 
ttorthamr  tor.      North  jmccriand*. 
Ptrrv      PiKe.    Schuylk;!: 
Bnyder ,    Sullivan,    Susque- 
Hanna .    Tioga.    Union. 
Wavne      Uvoicing      Dauphin. 
fcwnberlarG      York    Counties 
f'tnnsv  Ivar.  :a 


NGE 


.INE  CONSTRUCTION 
Aaaji?^  Cumberland.  DauDhin> 
Lancaster  Lebanon.  Junia-' 
ta  Ferrv  &  York  Counties  ■ 
Penns  V.  var.ia 
Linetner 

Winch   Tr-jcc    Operators 

Truck    Driver 

Grounc*mar 


15.06 
10.54 

9.79 

9    Di. 


MILLWPI-K-F 
Adans      Bradfcrc:      Cumber- 
lane      Co.-jmtia      Dauphir. 
Juniata      LeDanor.    Luzerne. 
Lvcoomc      Montour      North- 
Iflnberiar.d      rerrv      Schuv- 
klll       Snvoer      £ulllvar 
Tioga      Inior,   &   Lancaster 
Counties    d  Townshirs    in        i 
Carbon   Court v  1 

Bank      Lausanna      Leh.g^.   i  ' 
Northerr    par:    of    facKer 
Wvotning    Countv      Vor^ 
Courtv      Nev    Cumber. and 
Amy    Depot    &  HarrisDurg- 
York   State   Airoor;  ]  16    57 

POWER    EQ'_IP><E'-    OFERATORS 
tone    I    (Heavy    Cons tructionj) 
Croup   1 


Croup  2 
Croup  3 
Croup  4 


Group    b 
Group    t 
Croup   7 
Group   7 -A 
Crouc    7-E 


DE::f:;s  n:.   n381-;.31  - 


taut 
Hwrtf 
Kaui 

13.47 

26    6T. 

12.55 

26    6' 

16. K 

♦a 

2t    t' 

16.41 

26    6- 

16.64 

-'a 

26    £'. 

♦a 

MO=. 


July    fc. 


.80+3 
3/8', 
80  +  3 
3/81.  i 
8>3 
3/8:, 
8D+3 
3/8:. 


2.55 


15 

89 

26 

6-. 
+a 

15 

60 

26 

6-. 
♦a 

14 

72 

26 

*a 

13 

95 

26 

f. 
♦a 

146  FF  35006 

1981' 

Burleiah,  Cass,  Grand 
Forics,  Mortor,  Richland, 
Steele,  Trail.!,  Walsh  and 
Ward  Counties,  Nort.'. 
DaKcta 


rhanae : 


ironworkers : 
Structural,  Ornamental 
and  Reinforcinc 


SC'PERSE:E,\;    decision 

STA-'E:      KEN-VCKy  COUN'^IES:    Boonc,    Campbell, 

Kcr.ton    an'i    Pcndloton 
DECISION    N'jynnR:      Ky84-10:9  DATE:    Date   of    Publication 

Suporscdcs    Drcision   N.iTrher    KYP3-inf4    datod    ^orf'r^fT    13,     1<>83    in    48    FR   43520. 
DESCRIPTION    OF    WORK:       HEAVnr    and    HIGHWAY    CONSTRUCTION    PROJECTS. 


CARPEN-EP5 
CEMENT   MA.=ON'S 
ELEC-RICIANS: 
Li  netpe  n 

Groundnen 


IRONWORK 

Reinfor 

Structu 

LABORERS 

Group   1 

Group    2 

Group    3 

Group   4 

Group   5 

PAINTERS 

Brush 

Spray 

JBandbla 

and    ho 

PAINTERS 

when    hi 

clear  an 

feet    o 

B  r  J  s  r 

Spray 

Sandc 

and    h 

PILEDRI'. 

PLUMBERS 

TRUCK    DR 

Dc I ver  s 

dump    t 

truck , 

pole    t 

to    pul 

ma ter  1 

Dump    t 

driver 


ERS; 
cing 
ral 


ppe  r     te^ 


or,    B  r  1  d';es 


qhest    pi 

ce    .  s    s 

mc  re : 


I'.t    of 
xty     (60 


ast,    waters. ast, 

cpper    tender 
EPi^EN 

IVEPC : 

-  S  1  nqle  axle 
rucx ,  flat  bed 

setr  1  - 1  ra  I  ler    or 
ra 1 ler    when    used 
1    Pu 1  Id  1 ng 
als    fc    equipment^ 
rjck    tandem    axle 

of  d.stributors 


Hoariy 
RalM 

F'ln^ 

$17.00 
15.38 

2.  625 
2.12 

IB  .  75 
14.06 

3-l/4» 

•  3.  30 

3-l'4» 

3.  3C 

15.93 

16.  c; 

4  ,  2" 
4.3  3 

13.57 
13.695 

13.:^ 

13.92 
14.22 

3.00 
3.00 
3.00 
3.00 
3.  OC 

16.90 

17.40 

1.  OC 
1.00 

17.65 

1.  00 

17.6  5 
18.  15 

■  1.  00 

1.  00 

18.66 
1^.00 
15.97 

l.CC 

2.625 

3.42 

13. r 

^8. 5Ca 

•RUCK 
Dr  IV 
oth 
inq 
boy 
A-F 


t:  J 
tra 
mat 
pav 
•^r  uc 
Tr  uc 

Ba 

Grea 

mec 

Dr  IV 

(a 

POWER 

CLAS 

CLAS 

CLA? 

Ct.AS 

CL^S 


DRIVERS 
ers  -  Ejc 
er  heavy 

equ ipmen 
w  1  nch  t 
r ame  true 
transport 
c  r  ;  a  1 s  an 
r  .er ,  for 
c  K  w  ■  c  n  .: 
nsport  be 
er 1 als ,  d 
errient  ore 
k  mechani 
k  helper 
ch  -ruck 


ser ,  t 

har  ic 


■'.el 


11  types 

EIl'IPyEN" 
S  A 
S  B 
S  C 
S  D 
S  E 


(CONT'D): 
1  id  and 
earth  nov' 

t  and  low 
ruck  and 
k  when  used 

1  ra 

d  Ross 

k  lift 

sed  to 

I  Id  1 ng 

river  on 

aker  s 

c 

i,   Motile 

He Iper 

c  n  a  ^  g  e  r  4 

per 

:  xer  t  r  jc 

OPERATORS 


WELOERS:  Receive  rate  for 
craft  performing  opera- 
tion to  which  welding 
IS  incidental. 


13.27 
13.17 

12.68 

12.99 

13.20 

16.89 

16.77 
15.73 
15.  30 
11.44 


78. 5C 

78.  5 ; 


78.51 
78. f 


3 .  c  ■ 
3.6. 
3.6. 

3.C-; 

3.61 


S 

£. 
X 

OB 


< 

CO 

2 
o 


n 

"E 
S" 

B 

re 
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DECISION  NO.:  Hy84-10;9 


P«g»  3 


classif:ca-::n  definitions 


(batch  trucks),  guard  raU  and  fence  mstaileJ,  mesh  handler  and'placers 
concrete  curing  applicator,  scaffold  erector. 


Group  2  -  Aspha.t  raker,  concrete  puddler,  kettleiran  (pipeline),  all  machine 
driven  tools  ,gas,  electric,  a;ri,  mason  tenders,  mortar  ii.i«er.  sheeting  a.-' 
Shoring  man,  surface  grinder  man,  power  Suggy  and  wheelbarrow  (power) 

cCtMno^r^h^n"""'  ''°'k°"'  """'  ''^-'''    """'P^'    -P-P^li^e),  concrete  saw  xan, 
cutting  with  burning  torch,  pipe  layer,  hand  spi.er  (railroad),  car  pusher 
(without  air),  underground  man  -wor«ing  in  sewer  and  water  line,  cleaninci 

rn'fI!Hfy;^'-'"'^rr''^.i''''"'"^''  '"""'^  laborer  (without  air),  and  caisson, 

COiterdam  ,beiow  :5  ft.  deep),  air  trac»  and  wa^on  drill 
Croup  4  -  Blaster  and  powder  jian,  muckers,  wrencrer  (mechanical  joint  and 

utility  pipeline),  yainer,  top  lander. 
Group  5  -  Curb  setter  and  cutter,  mmer  'without  air),  concrete  crew  in 

tunneiS,  utility  pipeline  tappsr,  gunnite  nozzleman,  waterlme  caulker 


POWER  EJUIPyE;."^  OPERATORS; 
CLASS  A  -  A;r  compressor  on  6 
generator  when  nounted  on  a 
tower,  concrete  plants   over 
types,  including  A-Frame,  bo 
dredge  (dipper,  clam  or  suet 
equipment  (all  types),  hel ic 
(all  types),  hoisting  engine 
industrial  type    tractors,  ;e 
locomotives  (standard  guage' 
(single  or  double  drumi,  muc 
machines  (all  types),  power 
machine  Kreezer  operation], 
tower  de;  ricks,  tree  shred-je 
mounted  concrete  puraps ,  tug 
CLASS  B  -  Aspahlt  paver, 
bulldozer,  endloader,  fclitian 
maintenance  operators  Class 
cat,  trench  machines  I2f    ►■  i 
than  HB" ). 
CLASS  C  -  Air  compressor  on  t 
motive  engineer   narrow  gaua 
mixers  (one  Lag  cjpdcity),  s 
pump  operator  installing  and 
charge),  rollers  (asphalt), 
machines  and   generators. 


t««l  er 
rig,  ca 

4  yd 

om  true 

ion),  e 

opter  c 

5  on  s h 

t  eng 

,  ma  in t 

king  ff,  a 

Shovels 

rotary 

,  t  ren 

oat,  t 

irra  t 

Loade  r 
n ,  powe 
de  and 


ec  1 1 

blew 
capa 
ks  , 
leva 
r  ew 
aft 
e  dr 
enan 
Chir 

dr  1 
ich  IT, 

jnnf 

1 J  t)  q  r 

pr 


on,  bo  i 1 e 
ays,  coir.o 

ci ty ) ,  CO 
cherry  p 
1 1 "g  g  r ad 
(opera  tor 
or  tunnel 
yer  (D8  o 
ice  operat 
'9,  irjl  t  ;p 
:ad  9  (dou 
11  on  cai 
.achmes  ( 
1  machine 
ade  machi 
oduc  1 1  on 
ader,  pow 
r  :  ,  bor in 


r  opera 

mat  ion 
ncrete 
cker  s ) 
er  or 

-  hois 

work 
r   D9) 
or   Clas 
le    sera 
bie    pu 
sson    wo 
over    24 
,    wheel 
ne,    sel 
type-di 
er    scoo 
g  machi 


tor  on  comp 

concrete  m 

pumps,  cran 

der  r icks , 
ucl id  loade 
t  or  winch) 
hoisting  en 
diesel  trac 
s  A  ,  mi  icer  , 
per,  piledr 
her ) ,  ref r i 
r  k  ,  s  1  i  p-  f  0 
"  wide) ,  tr 
excavator . 
f-propolled 
r  t ) ,  lead  g 
'PS  and  sera 
ne  operator 


ressor  or 
ixer  and 

es  (all 
dragl i res, 
f  loa  t  i-.c 
hoes 
gines, 
tor, 

pav 1 ng 
i  VI  ng 
gerat ing 
rm  paver, 
uck 

ICr'.I    typt  , 
rease  man, 
pers,  push 

(more 


nnel  work  flow  pressure),  asphalt  plant,  loco- 
).  mixers,  concrete  (more  than  one  bag  capacity), 
.de  loader,  power  boilers  over  15  lb.  pressjrp, 
operating  well  poi-ts,  pumps  (4"  and  over  dis- 
utility operator  (small  equipment),  welding 


CLASSIFICATION  DEFINI'IONS 


POWER  EOC I 
CLASS  D  - 
bull  f loa 
a  nd  high 
(mul 1 1  pi 
integral 
■lach  1  nes 
trencher 
f  power  a 
w  1  d  e  n  1  n  g 
spreader 
sheepf oo 
bor  i  ng  m. 
CLASS  E  - 
launch, 
(under  4 


PMENT  OrERA~ORS 

Bac«  fillers, 
ts,  burlap  and 
way ) ,  concrete 
e),  conveyors  ' 

power  )  ,  farm  t 
, f 1  reman,  float 
s,  '^ydrc  seeder 
uger  j ,  power  br 

trenchers,  rol 
5,  self-propell 
t  roller  or  gra 
achine  operator 

Dr  jm  f 1  reman  ' 
o 1 1  heater  s  fas 
discharge 


(CONT'D' ! 
bar  joint  and  mesh  Installing  machine, 
curing  machine,  compressors  (portable, 
plant  'capacity  4  yd^.  and  under),  cone 
highway;,  crushers,  deckhand,  drill  'h: 
ype  tractors  with  attachments  (highway; 
mg  equipment  fall  types  ,  fork  lift  (h 
6.  F'.ant  mixers,  post  drivers,  post  hoi 
ush  ourner,  power  fen;  handling  eqjipme 
lers  (  orick, grade,  ir.acada»  ,  self-prope 
ed  power  subgraders,  steam  f;rema-,  tra 
der.,  vibratory  compactors  (with  integr 
s  ;48"  or  les!',  hydro  hammer,  pavement 
asphalt  plant),  tenders,  i nheard-out boa 
phalt  plant',  oilers,  power  drive"  hea: 
igralman,  tire  repairman. 


ateh  pi 
pwer ,  h 
ete  saw 

way  - 

finish 
hway  1  , 
digge : 
road 
ed  pow 
or  fpj 

power 
reaker 

mot^r 
s ,  pur 


ant  , 
eavy , 


beat 


Unlisted  elafsif ications  needed  for  worV  not  included  within  the  Bcope 
of  the  classifications  listed  may  oe  added  after  award  only  as  provided 
m  the  labor  standards  CG.ntract  cla-ses  (29  CFR  5.5  (a)  (1)  (li)  )  . 
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SDPERSEDEAS    DECISION 


STATX:        SKLAHOHA 


COIWIES:    Ada  i  r.  At  oka,  Bry.n,  Cherokee, 
Coal ,Crai9,C reek, Delaware, Haskell, 
Buqhes.Lat  1  fie  r.LeFlore.NcIn  tosh, 
ttayes,  Muskogee,  Nona  ta, Okfuskee, 
Okau 1  gee , Osage ,0t tana , Pawnee , 
Pi tt«burq,Push»ataha, Roger i, Sequoyah 
DECISION    NO..     OKe4-.049  ul^^kl'^lZV o'"J''''"''°"■ 

SUP^^SZOE,    DECISION   .0.    O.M-403^    aated°:i^-18'"98      Tn^rR^Us" 
DESCRIPTION  OF  «ORK:      BOILDING    PROJECTS      exc  lud  i  ng    .   n^le"..     y  ;,o«,  and 

co'•^^?!c:^^^r/"L^T"^"'n;, •'"""■■  "«"^  '"^  ie,er";ei:j:r;!v:nr 

-c?ty'orHu»ogee."  ^    ^    ^'    °''''''^°"'     '"d^eavy    Construction    .ithin    the 


ASBES'rrs    WORKERS: 
Area    ; 
Area    : : 
BOILERM.'^rEPC 
•RICKLAfEPS,     STONE- 
KASON? 
Area    I 
Area    II 
Area    III 
Area    IV 
Area   V 
Area    VI 
CARPENTERS     -    AR£A     I 
Carpenters 
Millwr iqhts ,    Pi le- 
dr 1 verner 
CARPEN'^RS     -    AREA    I  I 
Carpenters 
Miiiwrignts,     Piie- 
dr ivermer 
CARPENTERS     -    AREA    III 
Carpenters 
Pi  led  r  1  vertie- 
Millwr: qnts 
CARPEN-l-ERS     -    AREA    IV 
Carpenters 
Ml  1  Iwr iqhts 
P 1 ledr  J  ve  rmen 
CARPEN-ERS     -    AREA    V 
Carpenter! 
Millwr ights 
Pi  ledr  I  veriaen 
CARPENTERS    -    AREA    IV 
Carpenters 

Millwrighks,    Pile- 
tir ivermen 


HMir 

•UUi 

>17.16 
17.76 

S2.76 
2.33 

16.  125 

2.9'; 

16.00 
15.  31 
14.84 
15.31 
16.90 
14.50 

2.  35 
2.25 
2.04 
1.54 

1.4C 

11.85 

1.70 

13.20 

1.70 

12.88 

.85 

14.33 

.85 

11.95 
12. 775 
14.  38 

1.25 

1.  25 
1.25 

14.08 
14.38 
14.  36 

U^2 

1.72 
1.72 

13.  50 

16.40 
16.  10 

12.  19 

1.57 

12.69 

1.57 

CARPENTERS    -    AREA    VII 

Carpenters 

Millwrights,    Piledriver- 
■en 

Power    Saw   Operator 
CARPENTERS    -    AREA   VIII 

Carpenters 

Millwrights,    Piledriwer- 
■^ 
CEMENT   MASONS: 

Area    ! 

Area    II 

Area  III 
POWER  TOOL  OPERATOR: 

Area  I 

Area  II 

Area  III 
ELECTRICIANS: 

Area  I  -  7on«  I 


Zone  II 


Area  II 


Area  III 
Area  IV 

CABLE  SPLICERS: 
Area  I  -  Zone  I 


lone  II 


Area  II 
Area  III 


k>* 

HMrtr 

■MM 

••Mfr^ 

$12.70 

$1.10 

14.38 

1.10 

12.95 

1.10 

12.62 

1.50 

12.87 

1.50 

10.80 

13.83 

.85 

15.14 

.76 

11.05 

14.08 

.85 

15.54 

.76 

14.55 

3-1/- 1 

♦  .80 

14.95 

3-1/. « 

+  .80 

1«.90 

3.5«- 

2.20 

17.10 

9%*.80 

15.90 

31* 

1.77 

14.95 

3-1/44 

♦  .80 

15.35 

3-1/41 

♦.80 

15.15 

3.54 

♦  2.20 

18.81 

9%^.80 

DECISION  SO. :  OKb- -4049 


ELEVATOR  CONSTRUCTORS: 

Area    I 

Journeynien 

Helpers 

Probationary  Helper 
Area  II 

Journeymen 


Helpers 


Probationary  Helper 

GLAZIERS 

Area    I 

Area    II 

Area    III 

IRONWORKERS: 

Area    I 

Area    II 

LABORERS    - 

AREA   I 

Group   I 

Group   II 

LABORERS    - 

AFEA    II 

Group    I 

GrOLp    1 1 

LABOi:.-R=    - 

AREA    III 

Group    I 

Grojp    : I 

LABORES;    - 

AREA    IV 

Groap    I 

Group    I  I 

pa:n''e:i=   - 

AR.EA    I 

Brush,  freer  rock    handtoo'.s 

H 1 ghwcr  K 

4    Stage 

Spray,    i 

Sandblast  i  ng , 

Sheetr oc 

•c    Power    Tool  s 

Hot    i    Bit 

UTT  ;  hCUS 

PAIN-ERS    - 

AFEA    11 

Brush    i    R 

ol  ier 

Brush,    Ro 

Her    IStrl. 

Steel ) 

Spray 

Swing    Sta 

ge,    Bosun   Chai  r 

Taping   t 

Bedding    (hand 

tools) 

Sandblast  i  nq 

PAIN-'CKS    - 

AREA     III 

Br  ush,  Rol  ler  ,Tapt-r  s    i 

Paperhan 

gcrs 

Spray, Stearic  lean, Sand - 

b)u',t    s 

Pot    "bonders 

PLASTERCDS 

-    AIIFN    I 

AREA    II 

8».c 

Si5. 34 

3.00»a 

-0»JP 

3.00^a 

5C1JR 

14.665 

2.465 

♦  a 

70%JR 

2.465 

♦  a 

5;<JP 

15.-: 

.  30 

1  '  .  C  4 

14.  66 

1.96 

16.19 

2.92 

14.60 

2.6" 

10.65 

1.00 

10.95 

1.00 

9.65 

1.00 

9.95 

l.OC 

9.25 

1.00 

9.55 

l.CO 

9 .  30 

l.OC 

9.5  5 

l.Cu 

14.^0 

.90 

15.  10 

.  90 

15.^0 

.90 

16.00 

.90 

9.90 

1.03 

10.  15 

1.03 

10.55 

1.03 

10.  15 

1.03 

10.20 

1.03 

10.25 

1.03 

13.02 

.60 

13.52 

.60 

15.45 

.  0  i 

13.45 

Paae  2 


PLUMBERS  (  PIPEFI~"ERS: 
APHA  I 
AREA  I  I 
AREA  III 
AREA  IV 
Mechanical  Contracts 

under  S150,000.00 
Mechanical  Contracts 
$150,000.00  k    over 
AREA  V 
ROOFERS 

SHEE'''  METAL  WORKERS: 
AREA  I 
AREA  II 

SOF"  FLOOR  LAYERS : 
AREA  I 
AREA  II 

SPRINKLE!.  Fl — ERS 
LA-^HERS  -  APTA  I 

AREA  II 
"ILE  LAYERS,  "EPRA^'O 

WORKERS  4  KARBLE  MASONS 
AREA  I 
AREA  II 
TILE  4  MAPBLE  FINISHERS: 

AREA  I 

AR^A  I  I 
TERRAZrO  FINISHERS: 

AREA  I 

AREA  I  I 
"erra:?©  floor  MA?HINE: 

AREA  I 

AREA  II 
TERRAZrC  BASE  MACHINE: 

AREA  I 

AREA  II 
LINE  CON?''R'JC'!ON  'ex- 
cept Braden,  Roccla  4 

Spi  r  0  "^ownsh  1  ps  i  ^ 

LeFiore  Co.  '■  : 
Li  nemcn 

Cable  Splicers 

Hole  Dinger  Operate: 
4  Heavy  Kqcipinent  Op. 
'pole  or  cat  eqjiva- 
1  f  n  t  > 

Jack  Hammerman 


HOuNV 

B«tn 

r    " 

S16.«2 
17.25 
16.64 

S?.  *  ^ 
2!  35 
2.27 

14.00 

2.475 

15.50 
15.20 
12.40 

2.4-5 

2.25 

1.39 

16.15 
16.58 

2.66 

2%* 

1.S9 

13.95 

13.47 

2.0: 
l.?r 

16.17 
14.25 
12.62 

♦  b 
3.2; 
2.C- 
l.=C 

16.25 
15.09 


13.35 
12.72 


14.20 
12.72 


14.50 
12.92 


14.90 

13.  2« 


14.4: 
11. '( 


1.5: 
3.1: 


2.0: 


w 


< 

2 

o 


a. 

q: 
vt: 

cc 

re 

•u 

3 

cr 
re 

^ 

£ 

z 

o 

o' 
(e 

CD 


Cd 
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HMrty 


LINK  CONSTRUCTION  (Braden, 
focola,  and  Spiro  Townships 
in  LcFlore  Co. :  that  por- 
tion east  of  Brent,  Priceg 
Chapel,  Rocky  Mountain  t,     , 
Sallisaw  Townships  in     ' 
Sequoyah  Co. : 
Lineman,  Heavy  Equipment 
Operator 

Cable  Splicer 


Powderman 
Truck  Driver 
Crcundman 


Oth  EQUIPMENT  OPERATORS  I 


14.54 
14.79 
90%JR 
75%JH 
75»JR 


Croup  I 
Croup  i: 
Group  III 
Gr0L.p  IV 
Group  V 
Group  \'I 
Group  v; I 
Group  VI : : 
Group  IX 
TRUCK  DRIVERS. 
AREA  I 
Group  ; 
Croup  I  I 
Group  III 
AREA  II 
Group  I 
Group  IT 
Group  II! 
Croup  IV 
Croup  V 


S15.75 
15.25 
14.75 

14.50 
14.25 
14.00 
13.75 
12.75 
13.35 


12.80 
12. SS 
12.95 

10.43 
10.53 
10.63 
10.58 
10.73 


1.30+ 
3-3/4% 

1.30+ 
3-3/4% 

1.30* 
3-3/4% 

1.30+ 
[3-3/4% 

1.30+ 

-3/4% 

S2.18 

2.18 
2.18 
2.18 
2.18 
2.18 
2.18 
2.18 
2.18 


ftMk 

Houily 
Rattt 


CLASSIFICATION  AREAS,  GPOIT;  AKD  DEFINITION'S  AS  FOLLOWS: 


ASBESTOS  WORKERS: 

AREA  I  -  Coal,  Atoka  and  Bryan  Counties 
AREA  II  -  Remaining  Counties 

BRICrLAVERS  -  S"ON'EMAN'S0NS : 

AREA  I  -  Wagoner,  Cf-^^;:ie,  Adair,  Muskogee,  Seouova^  Has. ell, 

LeFlore,  Latimer  and  Pushmataha  Counties 
AREA  II  -  Hughes,  Coal,  Atoka  and  Bryan  Counties 
AREA  III  -  Creek,  Tulsa,  Rogers,  ^ayes,  Craign,  Ottawa  and  Delawa-e 

Count les 
AREA  IV  -  Okfuskee,  Okmulgee,  Mcintosh  and  Pittsburg  Counties 
AREA  V  -  Osage,  Washington  and  Nowata  Counties 
AREA  VI  -  Pawnee  County 

CARPENTERS  -  m ;  ;,lvr ! f^H'^S  ^  PILEDRIVFP" E N : 
AREA  I  -  Okrrulgee,  Okfuskee,  Pittso"uTg7 
tern  part  of  Mcintosh  Countv 


Latimer,  LeFlore,  the  yes- 
the  line  running  straig't 
south  fro«  the  east  line  of  Okmulgee  County,  Haskell 
County  south  of  Highway  19  and  north  one-half  of  A'ok. 
County 

Pushmatah*,  Bryan  and  south  one-half  of  Atoka  County 
Coal  and  Hughes  Countv 
t=pt  l'   \7"i^^'  ""^ers,  Mayes,  Creek,  Craig  and  Delaware  Co„n.ies 
AREA  V  -  Washington,  Nowata  and  Eastern  two-thirds  of  Osage  Coun-v 

Muskogee,  Wagoner,  Ad.ir,  Cherokee,  Sequoyah,  Eastern  p'ar- 
of  Mcintosh  and  Haskell  County  north  of  Highway  »9 
VII  -  Pawnee  ani   western  one-third  of  Osage  County 
AREA  VIII  -  Ottawa  County 


AREA  II 
AREA  III 


AREA  VI  - 


AREA 


CEMEN''-  MASONS  -  POWER  TOOL  OPERATORS: 

AREA  I  -  Western  ona-third  of  Osage  County 
AREA  H  -  Pawnee  County  west  of  a  1  i  n«  runn 


AR£A  III 


western  boundary  of  Creek  County 
Remaining  Counties 


^g  due  north  froir,  the 


ELECTRICIANS  -  CABLE  SPLICERS: 


AREA  I  - 

ZONE  I 
tONE  II 
AREA  II 
AREA  III 


Cherokee,  Adair,  Muskogee,  Sequoyah,  Mcintosh,  Haskell 
LeFlore,  Latimer,  Atoka  and  Pushmataha  Counties 
30-mile  radius  from  Post  Office  of  tht  City  of  Muskogee 
Area  outside  Zone  1 
Osage  and  Pawnee  Counties  west  of  Highway  118 

-  Bryan  County 


AREA  IV  -  Washington,  Nowata,  Craign,  Ottawa,  Rogers,  Mayes,  Delaware, 
Creek,  Tulsa,  Wagoner,  Okmulgee,  Okfuskee,  Hughes,  Pitts- 
burg, Coal,  Osage  and  Pawnee  cast  of  Highway  118 


I. 
« 

K 

90 


< 

2 

c 


3. 

a. 

■< 

re 
■a 

re 

3 

a* 
re 

1 


Z 
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CLASSIFICATION    AREA?,     GPOUPS    AND    DEFIM-^IONS     !  CON~ '  D 1  : 


ELFVA-^OR  CCN'STRUCTORS: 

AREA  I  -  Osago,  Washington,  Nowata,  Craig,  Ottawa,  Rogers,  Mayes, 

Delaware,  Pawnee,  Creek,  Tulsa,  Wagoner,  Cherokee,  Adair, 
Okmulgee,  Muskogee,  and  Sequoyah  Counties 
APEA  II  -  Remaining  Counties 

GLAZIERS: 


Atoka,  Coal  and  Hughes 
-  Ottawa  County 


AREA  I  -  Hughes,  Coal,  Atoka  and  Bryan  Counties 

AREA  II  -  Ottawa  and  that  portion  of  Craig  County  east  of  Vineta 

AREA  III  -  Remaining  Counties 

IRONWORKERS: 

AREA  I  -  Bryan  County 

APEA  II  -  Pertaining  Counties 

LABORERS: 

AREA  I  -  Creek,  Tulsa,  Nowata,  Craig,  Ottawa,  Rogers,  ^ayes, 
Delaware,  Washington  and  Okmulgee  Counties 

AREA  II  -  Wagoner,  Cherokee,  Adair,  Muskogee,  Sequoyah,  Okfusk 
Mcintosh,  Haskell,  LeFlore  Counties 

APEA  III  -  Hughes,  Pittsburg,  Latimer,  Coal,  Atcka,  Pushmataha 
Bryan  Counties 

AREA  IV  -  Osage,  and  Pawnee  Counties 

CROL'P  I   -  All  digging  and  dirt  work,  firing  of  salamanders 

portable  space  heaters;  loading  and  unloading  of  materials 

equipment;  loading  and  unloading  of  materials  to  and  from 

or  cages  for  stock  piling  only;  wheeling  and  placing  concr 

handling  of  lumber,  steel,  cement  and  distribution  of  mate 

all  cleaning,  including  cleaning  of  windows;  wrecking  and 

razing  of  building  and  all  structures;  cleaning  and  cleari 

debris;  loading  and  unloading  of  materials,  hoist  or  cages 

except  when  the  man  is  directly  tending  lathers,  masons,  o 

plasterers;  water  boys,  when  used;  carpenter  tender. 

GROUP  1 1  -   All  machine  tool  operators;  all  sewer  and  drain 

layers  and  handling  at  the  ditch,  excluding  distribution; 

of  water  pumps  up  to  4  inches  and  slip  form  3acks;  men  ere' 

i ng  scaffolds  and  directly  tending  lathers,  masons,  cement 

masons  and  plasterers;  m^ortar  mixers,  hod  carriers  and  dry 

mixers;  high  work  over  30  ft.  from  the  ground  or  floors;  c 

mcnt  finisher  laborer;  work  on  swinging  scaffold;  all  kett 

i    potmen,  tank  cleaning,  all  pipe  doping  treating  (  wrappi 

including  all  men  working  with  dope;  mortar  i  plaster  mixi 

machine,  pum.p-crete  machines,  and  gunite  mixing  machines  i 

eluding  placing  of  concrete;  handling  creosoted  or  treated 

materials,  liquid  acids,  or  like  materials,  when  injurious 

health,  eye  and  skin  or  clothes;  all  newly  developed  mecha 

equipment  which  replaces  wheel  barrows  or  buggies;  all  lab 

screening  sand,  running  sand  drier,  and  feeding  oper.  sand 

blasterer,  except  nozzle;  and  cutting  torch  oprs.  in  conne 

with  laborers  work;  concrete  greader. 
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LATHERS: 
AREA  I  - 
AREA  1 1 

PAINTERS : 

AREA  I  -  Pawnee,  Osage,  Washington,  Nowata,  Rogers,  Mayes,  Creek, 
Tulsa,  Okfusxee,  Okmulgee,  Wagoner,  Cherokee,  Adair, 
Muskogee,  Sequoya'-,  Mcintosh,  Has«ell,  PittsSurq,  Latimer 
LeFlore,  and  Pushm.ataha 
AREA  II  -Hughes,  Coal,  Atoxa  and  Bryan  Counties 
AREA  III  -  Craig,  Ottawa  and  Delaware  Counties  ' 

PLASTERERS : 

ARUA  I  -  Adair,  Cherokee,  Craig,  Creek,  Delaware,  Mcintosh,  Mayes, 
Muskogee,  Nowata,  Okfuskee,  Okmulgee,  Osage,  Ottawa,' 
Roger s, Tulsa,  Wagoner,  Washington,  and  the  northern  ari 
western  portions  of  Sequoyah  County  north  and  west  of  a 
line  running  southwesterly  from  the  northeastern  ccrrer 
of  Sequoyah  County  including  the  town  of  Sallisaw. 
AREA  II  -  LeFlore  County  and  the  southern  and  eastern  portions 

south  and  east  of  a  line  sunning  wou thwes ter iy  from  the 
northeast  corner  of  Sequoyah  County 


PLUMBERS 


PIPEFITTERS: 


AREA  I  -  Ottawa,  Delaware,  Craig,  Mayes,  Nowata,  Rogers,  "ulsa, 

Creek  and  Osage  and  Pawnee  Counties  east  of  Highway  »1S 
AREA  II  -  rdair,  Cherokee,  Haskell,  Latimer,  LeFlore,  Mcintosh, 

Muskogee,  Okfuskee,  Okmulgee,  Pittsburg,  Sequoyah  and 

Kagoner  Countiet 
APEA  III  -  Hughes,  Coal,  Atoka,  Pushmataha  and  Bryan  Counties 
AREA  IV  -  Csage  and  Pawnee  Counties  wett  of  Highway  118 
AREA  V  -  Washington  County 

SHEET  METAL  WORKERS: 

AREA  I  -  Hughes  and  Coal  Counties 
AREA  II  -  Remaining  Counties 

SOFT  FLOOR  LAYERS: 

AREA  I  -  Hughes,  Coal,  Atoka  and  Bryan  Counties 
AREA  II  -  Remaining  Counties 


TILE  LAYERS  t  TEPRA??0  WORKERS! 
AREA  I  -  Bryan  County 
AREA  II  -  Remaining  Counties 


TILE  t  TERPA2?0  FINISHERS  -  TERRA7?0  FLOOR  MAC H I N E 
MAC  H!^  NT?  ~~ 

AREA  i  -  Bryan  County 
AREA  II  -  Remaining  Counties 


TEPRA7?0  BASE 
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PAGE  7 
CLASSIFICATION  A°EA5,  OPQ-jrs  AVD  DFFIS'ITTONS  (CONT'D!  ; 


DECISION  OKe4-40'l9 


PAGE  8 
CLASSIFICATION  AREAS,  GROUPS  AVP  DEFINITION'S  (CONT'd)  : 


of  boom  or  over 


POWER  EQUIP-^ENT  OPERATORS: 

GROUP  I  -  All  crane  type  equipment  with  300' 

( including  jib). 
GROUP  II  -  All  crane  type  equipment  with  200-300'  of  boom 

( including  jib) . 
GROUP  III  -  All  crane  type  equipment  with  100-200'  of  boom 
(including  ]ib,  all  tower  cranes  and  all  crane  type  equip- 
ment of  3  cu.  yards  or  more). 
CROUP  IV  -  Side  boom  (booms  30'  and  overi;  Guy  Derrick 
GROUP  V  -  Heavy  duty  mechanic,  welder;  crane-hook  and  overhead 
monorail;  whirley;  panel  beard  batch  plant  ooerator;  pile- 
driver  engineer,  dragline,  shovel;  clamshell;  backhoe  (3/4  vd 
t  over);  gracall;  hydro  crane,  cherry  picker;  hoists  while  ' 
operating  2  or  more  drums;  heists  while  doing  stack  and 
chimney  work  (1  or  2  drumsi;  power  driven  hole  digger  (with 
30't     '^^'   mast);  motor  patrol  (blade);  side  boom  (under 

GROUP  yi  -  Fork  lift  (35-  and  over);  dozer  (engine  hp  65  or 
over):  Fordson  tractor  or  like  equipment  with  hoe  or  loader 
equipment  or  ditcher;  scraper  type  equipment;  lo.der  operator 
or  hi-lift  (engine  hp  65  or  over);  asphalt  lay  michine:  tail 
boom;  conveyor-multiple,  panel  board  control;  power  driven 
hole  digger  with  less  than  30'  mast;  trenching  imchlne;  con- 
rn^Mo  1;,?"'''^"^°°™  '''P^'  ^°ller  i,   compactors  with  dozer  blade. 
Tfi  .  '  ,:  ^°'''f-°^'^^   engineer;  boring  machine;  tug  boat;  mixer 
IB  cu.  ft.  and  over;  sand  barge;  dredging  machine,  tugger; 
hoist-when  operating  one  dru.T;  welding  machine,  3  to  61  air 
compressor,  3  to  500  cu.  ft.  4  under;  air  compressor,  over 
500  cu.  ft.  (1);  pumps,  battery,  3  to  6;  fork-lift,  bobcat 
and  sim.lar  equipment,  generator  plant  engineers,  Diesel  elec  ■ 
h.w^H.n^"^"  ""i  ^-f^^-^e;  roller  all  types;  outside  elevator  o^ 
building  type  of  personnel  hoist;  concrete  buster/or  tamper; 
heaters  under  jurisdiction  of  operating  engineers;  firemen- 
boiler  operator,  crushing  plants;  oiler  distributor;  pulvi- 
■Ixer;  farmer  tractor-with  or  without  attachments,  batch  pla-' 
hf?^*K°?u'r'^?"^''  conveyor  opera tcr-duel,  continuous  or 
belt  bulk  handling;  screed  op.;  concrete  pump,  form  grader; 
screening  plant;  well  point  pump  op.;  signal  man  or  l.rge 
whirleys  when  and  if  required;  operator  for  rotary  drilling 
machines  when  operated  from  console  or  machines. 

GROUP  VIII  -  Permanent  elevator  -  building  type  (automatic); 
concrete  mixer,  with  hopper  less  than  IS'cu.  ft.,  air  com- 
pressor, 500  cu.  ft.  and  under  (1  or  2),  welding  machine  (1  or 
2);  pump  (1  or  2);  fuelroan;  truck  crane  oiler  driver  or  crane 
°m'\^^':"''^y°'°P^'»^°^-sir^gle   continuous  belt  bulk  handling; 
asphalt  xay  machine  back  end  man. 

GROUP  IX  -  Greaser  and  tilt  top  trailer  operator. 


TRUC K  _D  FIVERS: 

AREA  I  -  Osage,  Washington, 
Creek,  Tulsa,  Okmulgee,  Ok 
west  of  Highway  169. 
GROUP  I  -  Truck  drivers,  i 
up  to  but  not  including 
flat  beds,  stake  body  or 
GROUP  II  -  3  tons  or  4  yar 

6  yards. 
GROUP  III  -  Ready  mix  cone 
lar  equipment. 
AREA  II  -  Bryan,  Atoka,  Push 
Latimer,  LeFlore,  Mcintosh 
kee,  Adair,  Delaware,  and 
Highway  109. 

GROUP  I  -  Pick-up,  m  to 
including  J  tons  or  4 
beds,  stake  bodies  and 
GROUP  II  -  3  tons  or  4  y 

tons  or  6  yards. 
GROUP  III  -  5  tons  or  6 
ment  such  as  pole  true 
wagons,  semi-dumps,  tu 
moving  equipm.ent;  trac 
equipment,  such  as  tra 
GROUP  IV  -  Beady-mix  con. 

3  yards. 
GROUP  V  -  Ready-mix  cone 
3  yards  and  over 


Nowata,  "raig,  Ottawa,  Pawnee,  Rogers, 
fuskee  and  Mayes  and  Wagoner  Counties 

ncludmg  pick-up,  l^j  tors  or  2^    yards 
3  tons  or  4  yards,  such  as  dump  trucks, 

bus  driver. 
ds  up  to  but  not  including  4  tons  or 

rete  truck;  t r ac tor  - t r a i ler  and  gimi- 

mataha,  Coal,  Hughes,  Pittsburg, 

Raskeli,  Sequoyah,  Muskogee,  Chero- 
Hayes  and  Wagoner  Counties  east  of 

ns  or  2S    yards  and  up  to  but  not 
yards,  such  as  dump  trucks,  flat 

buses, 
•rds  and  up  to  but  not  including  4 

yards  and  over  including  heavy  equlp- 
k,  winch  trucks,  euclids,  Mississippi 
rner  pulls,  or  other  heavy  material 
tor  trailer  drivers  and  similar 
ctors,  ten  wheelers 
Crete  trucks  up  to  but  net  including 

rete  trucks  up  to  but  not  incl.di^g 


KELEERS :    Receive  rate  prescribed  for  craft  performing  operation 
to  which  welding  is  incidental. 

Unlisted  classifications  needed  for  work  not  Included  withm  the 
scope  of  the  classifications  listed  may  be  added  after  award 
only  as  provided  in  the  labor  standards  contract  clauses  ; 29  CFR 
5.5(a)  (1) (ii) ). 

FOOTNOTES ! 
a  -  6  months  to  5  years  S»,  over  5  years  81  of  basic  hourly  rate 

£ Ly s_^s ov(;n  paid  holidays  -  A  through  G. 
b  -  6  paid~hol  idays  -  A  through  E  plus  G" 

PAID  HOLIDAYS! 
A  -  New  Year's  Day;  B  -  Memorial  Day;  C  -  Independence  Day;  D  -  Labc 
Day;  E  -  Thanksgiving  Day;  P  -  Friday  after  Thanksgiving  Day; 
G  -  Christmas  Day 
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SUPERSEDEAS    DECISION 


STATE:     OFLATO"-! 


CODNTIEf :       Al  fal  fi ,  Beckham,  Bl«  i  n , '"addo  , 
Canadian,  Carter  ,rieveiand  ,Co»iancri»  , 
Cotton,^u^ter,Dewey,Ellis,Gar.'ie;:'. 
Carvin.Crady ,Grant,Greer .Harmon , Ha rpf r . 
Jack  son,  Jefferson,  Johnston,  Kay, l^i  na- 
fis he r,Kiow a, Lincoln, Logan, Love , 
McClain,«<a3or  ,xarshail ,  "ur  ray  ,Not  ;e  , 
Oklahoma,  Payn€,Pon^otoc,Pottawator.*', 
■Roger   Mi  lis,  Seminole  ,  Stephens, Ti ;  Ima-, . 
Hashi  ta,Woo<1s    and   Woodward. 
DECISION    NO.     Oire4-405r  OATE:     Date    of    PubllCa'lOn 

ftJPERSEDE?    DECISION    NC  .    OK»3-4068,     dated    Hav    18,     1084     in    PR    21252 
CESCPIP'ION  OF  WORK:    Building    ProTect«    (excluding    single    family    homes   and 
•  partmentF    up    t c-    anr"    including    four    stories);    xater    and    sewage    treatmer? 
plants    and    watp:    sewaae    utility    lines    or    the    plant    site    in   Canadian,    C 
and  Onlahoma   Courties,    Cklaho««. 


leve land 


ASBESTOS  WORKERS: 

AREA  I 

AREA  II 

AREA  I : I 
•OILERMAKCRS 
■R I CK LAYERS , STONEMASON S : 

AREA  I 

AREA  11 

AREA  III 

AREA  IV 

AREA  V 

AREA  v: 

AREA  •:: : 

CARPENTERS  -  AREA  I 

Carpenters 

Millwright? 

PI  ledr iverner 

Power  saw  operator 
CARPENTER?  -  AREA  11 

Carpenters 

Hlllwrig.'-.ts 

Pi  ledr i vermes 

Power  saw  operator 
CARPENTERS  -  AREA  I  I  I 

Carpenters 

Millwright? 

Pi ledr ivermen 

Carpenters   -  area   :v 

Carpenters 
Millwr ights 
Pi ledr ivermen 
CARPENTER?    -    AREA    V 
Carpente  rs 
Pi ledr ive  rmen 
Millwr lahts 


Mo.fl, 

at**«f,ti 

$15.20 

2.17 

17.76 

2.33 

17.16 

2.76 

16.125 

2.95 

15.48 

2.23 

15.65 

X3.1B 

2.17 

15.31 

2.25 

14.50 

1.40 

14.74 

2.15 

15.48 

1.67 

13.75 

2.04 

14.25 

2.04 

14.25 

2.04 

14.25 

2.04 

10.95 

2.04 

14.25 

2.04 

14.25 

2.04 

14.25 

2.04 

11.25 

1.74 

11.50 

1.74 

11.50 

1.74 

12.15 

1.80 

14.  25 

2.04 

14.25 

2.04 

11.95 

1.25 

12.775 

1.25 

14. 3S 

1.25 

CARPENTERS    -    AREA    Vl 

Carpenters 

Pi ledr ivermen 

Power    saw   operator 
CAPPEN'^PS    -    AREA    VII 

Carpenters 

"1  llwr ights 

Piledr ivermen 

Power  saw  operator 
CARPENTER?  -  AREA  VIII 

Carpen  ters 

Mi  llwr ights 

Pi  ledr  ivermen 

Power  saw  operator 
CARPENTERS  -  AREA  IX 

Carpenters 

Mi llwr ights 

Pi  ledr ivermen 

Power  saw  operator 
CAPPENTEP?  -  AREA  7 

Carpenter* 

^'lllw  right? 

Pi  ledr  ivermer 
CEMENT  MASONS  -  AREA  I 

Cement  Masons 

Power  tool  operator 
CEMEN'  MASONS  -  AREA  I  I 

Cement  Masons 

Power  tool  operator 
CEMEN-  MASONS  -  AREA  III 

Cement  Masons 

Power  tool  operator 
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.  c  c: 

DECISION  NO.,:  0KS4-  4050 


ELE"~RICIASS: 
AREA  I  -  ZONE  I 

ZONE  II 

ZONE  III 

AREA  I  I 

AREA  III 

AREA  IV 
AREA  V 

CABLE  SPLICERS! 
AREA  I  -  ZONE  I 

ZONE  II 

ZONE  III 


rir.'^-OR  CONSTRUCTORS: 
Jour  ney:ren 

Helpers 

Probationary  Helper 
GLAZIERS 
IRONWORKERS: 
AREA  I 
AREA  II 
AREA  ill 
AREA  IV 
AREA  V 
LABOPEPS  -  AREA  I: 

GROl'P  I 

GRD'JP  II 
LABORERS  -  AREA  II: 

GROUP  I 

GPO'JP  II 
LAPOFEFS  -  APFA  III: 

GROUP  I 

GROUP  I  I 
LAnO"ERS  -  AREA  17: 

GROUP  I 

GROUP  I  I 
LAi'ORERS  -  ARF.A  V: 

GROUP  I 

GROUP  II 
LABORERS  -  AREA  IV: 

GROUP  I 

CROUP  I  I 


Page  2 


B«t.c 

MOoHy 

S15.60 

9»- 

1  5  .  8  ■■. 

9«* 

1.C5 

16.  10 

9«* 

1.05 

14.90 

3.5»- 

2.20 

14.05 

3-l/4« 

*1.  30 

17.10 

9%^.8? 

15.90 

3«> 

1."^ 

15.65 

9«» 

1.05 

16.10 

9I- 

1.C5 

16.35 

9«« 

1.P5 

15.  15 

3.51* 

i.20 

18.81 

91*. 80 

;  4 .  f  e  = 

2.465 

*a 

-C%JR 

2.4':- 

*a 

::»jp 

15.-2 

.  3C 

14.60 

2.6- 

13.6:? 

2.95 

14.  30 

3.00 

16.  19 

2.92 

15.29 

1.  14 

10.65 

1.00 

10.90 

1.00 

8.9? 

1. 00 

9.  rc 

1.00 

9.  10 

1.00 

9.  35 

i.CO 

9.  30 

1.00 

9.55 

1.00 

9.  25 

1.00 

9.55 

1.00 

5.  35 

6.  59 

LA-HERS: 
AREA  I 

AREA  II 
MARBLE  M 
SETTERS 
WORKER? 
MARBLE  i, 
AREA  I 
ERRAIZO 
AREA  I 
terra:  7.0 
MAN: 
AREA  I 
TPRAZZO 
MAN: 
AREA  I 
PAIN'ERS 
Brush  i 
Brush  I, 
steel ) 
PAIN~ERS 
Spray 
Swi  ng, 
chai  r 
Tapi ng 

tools ) 

Sandbla 

PAIN-ERS 

Brush 

Spray  u 

Spray  o 

P  a  pe  r  h 

Tapers 

tools 

PLAS'^ERE 

AREA  I 

AREA  I  I 

PLL'.M",ERS 

Mechani 

under 
Mechan ; 
of  SI? 
PLUMP.ERS 
ROOFERS 
SHEET  ME' 
SOFT  FLO' 
SPRINKLE 
LINE  CO 
L 1 nemen 


ASONS,  TILE 
I  TERRAZZO 

TILE  FINISHERS: 

FINISHERS: 

FLOOR  MACHINE 

PA3E  MACHINE 

-  AREA  I: 
Rol ler 
Roller  (Strl. 

-  AREA  I: 
stage,  bosun 

fc  Bedding  (hand 

St  1  ng 

-  AREA  I  I : 

nder  3  0  ft. 
vor  30  ft. 
angmg 
using  mac'";ne 


-  AREA  : : 
cal  contracts 

$150,000.00 
cal  con t  r ac  t s 
O.COn.OC  i.    over 

-  AREA    : I 

AL   WORKER? 
OR    LAYFRc 
P    FI-TE?  ■ 
O-RUCION: 


Ca hlc    splicers 
Hole    digger    operator, 
heavy   equipment    opr. 
Li ne    t  r uck    dr i ve: 

(winch    oppz  £'^^  :  I 
Jact<  ?^:tme :  man 


Hotttly 


514.35 

12.15 

16.25 
13.35 

14.20 

14.  50 

14.00 

9.90 

10.15 

10.55 

10.15 

10.20 
10.  25 

13.55 
14.05 
14.55 
14.55 

14.  05 

15.6: 
14.  :  c 

14.00 


16.64 
12.40 
16.  15 

13.0? 
16.  l- 

16.24 


14.41 
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03 
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DECISION  NO.:  OK84- 4050 


LINE  CONSTRUCTION  (CONT'D) 
Powdermon 

Groundman 

Truck  driver  (flat  bed, 

ton-half  &  under) 
POKER  EQUIPMENT  OPERATORS 

GROUP  I 

GROUP  II 

CROUP  III 

GROUP  IV 
GROUP  V 
GROUP  VI 
GpOUP  VI  I 
GROUP  VIII 
CRO'JP  IX 
TRUCK  DFIVERS  -  AREA  I 
GFCL^P  I 
GROUP  i: 
AREA  II 
GROUP  I 
GROUP  I! 
GROUP  in 
AREA  III 
GhOUP  I 
GROUP  II 
GROUP  III 
GROUP  IV 

'group  V 


B«vc 

Hourly 


513.9? 


10.  31 


10.96 


15.75 
15.25 
14.75 

2 
2 

2 

18 

18 
18 

14.50 
14.25 
14.00 
13.75 
12.75 
13.3  5 

2. 
2. 
2. 
2. 

2. 

18 

18 

le 

IB 

:e 

9.70 
9.40 

12.80 
12.85 
12.95 

10.43 
10.53 
10.63 
10.58 
10.73 

3-1/2* 
1.00 
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CPOUPS  AND  DEFtNITrONS  AS  TOLLOWS : 


ASBESTOS  WORKERS: 

APXA    I  Harpe.',     Ellis,    Roger    »^iU8,     Beck'-air,    Greer    an--    Fa:von 

Count  ies 


APEA  II 
AREA  III 

BRICKLAYERS 


ARKA  I 

AREA  II 

AREA  III 

AREA  IV 

AREA  V 
AREA  VI 

AREA  VI  I 

CARPrVEP<: 


fay  County 
Remaining  Counties 
S"ONEyAS0NS : 


n,  OKla'-oma,  Cleveland  a-d 

Gr*r.t,  Ellis,  Woodward,  ^'a'cr, 


Logan,  Payie,  Cana 

KcClain  Counties 
Harper,  Woods,  Alfalfa 

Garfield,  Elaine  a-d  Kingfisher  Counties 
Harmon,  Jackson,  Tillman,  Comanche,  Cctton  and 

Jefferson  Counties 
Lincoln,  Pottawatomie,  Seminole,  Pontotoc,  Johnston 

and  Marshall  Counties 
Kay  and  Noble  Counties 
Caddo,  Grady,  Stephens,  Garvin,  Murray,  Carter  and 

Love  Counties 
Roger  Mills,  Beckham,  Greer,  Dewey,  Custer,  Kashlta 

and  Kiowa  Counties 

,LWPIGH?S  -  PILEORT'ERMEN  -  POWER  SAW  OPERA'XJFS  : 


AREA  I       Oklahoma,  Logan,  Canadian,  Kmgf.sne:,  Pc  c  ta.a  t  i.mie ,  McCli. 
Cleveland,  and  Lincoln  County  south  of  the  "urner  Turnpike' 


AREA  n 
AREA  III 

AREA  17 
AREA  V 


Dewey,  Custer,  Washita  and  Blaine  Counties 
Caddo  and  Grady  Counties 

Alfalfa,  Grant,  Major  and  Garfield  Counties 
Love,  Murray,  Carter,  Pontotoc,  Seminole,  Johnston, 
Garvin  and  Marshall  County  west  of  highway  199 
Beckham,  Jefferson,  Comanche,  Cotton,  Greer,  Harmon, 
Jackson,  Kiowa,  Stephens  and  "'iHaan  Counties 
Payne  County,  Northern  Half  of  Lincoln  Countv  and 
Noble  County  east  of  Interstate  35  and  south' of  Black 
Bear  Creek 

Woodward,  Woods,  Harper,  Ellis  and  Roger  Mills  Counties 
Kay  and  Noble  Counties  north  of  Black  Bear  Creek  and 
west  of  Interstate  135 
Marshall  County  east  of  highway  t99 
CEVE;.T_k'^A?0NS_^^_r0t:E9  TpOL  OPERATOR: 
AREA  I 


ARBA  VI 


AREA  VI  I 


AREA  VI 1  I 
AREA  IX 


AREA  X 


15 
I 


Kay  County 

APEA  II     Johnston  and  Marshall  Counties 

AREA  in     EUis,  Roger  Mills,  Beckham,  Dewey,  Custer,  Grady, 
Carter,  Oklahoma,  Logan  McClain,  Washita,  Elaine, 
Caddo,  Kingfisher,  Canadian,  Cleveland,  Garvin,  Lincclr, 
Payne,  Noble,  Woodward  Murray,  Harper,  Ka^or,  Woods, 
Alfalfa,  Grant  Garfield,  Harmon,  Greer,  Kiowa,  Jackson, 
TiUmcin,  Coj.anche,  Cotton,  Stephens,  Jefferson  and 
Love  CcL'nties 
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DECISION  NO.  OK84-405C 
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CLASSIFICATION  AREAS,  GROUPS  AND  DEFINITIONS 


CLASSIFICATION  ARFAS,  GRO'JPS  AND  DEFINI'^IONS  (CONT'D) 


ELECTR 
AR£A 


ICIANS  -  CADLE  SPLICERS : 
I 


LABORERS  (CONT'D): 

CPOUP  I  -  All  digging  and  dirt  work, 


firing  cf  salaTantJer s  and 


ZONE  I 


ZONE  II 


ZONE 
AREA 

AREA 


III 

II 
III: 


AREA  IV 
AREA  V 

IRONWORKERS: 
AREA  I 


AREA  I  I 

AREA  I  I  I 
AREA  IV 
AREA  V 
LABORERS : 
AREA  I 

AREA  I ! 

AREA  III 


AREA  IV 
AREA  V 
AR£A  VI 


OKlaMouia,  Cleveland,  Canadi 
Carter,  Murray,  Johnston, 
watorrie,  Lincoln,  Logan,  K 
Alfalfa,  Major,  Blaine,  Ca 
Dewey,  Woodward,  Woods,  Ha 
Beckham,  Love  and  that  por 
is  closer  to  Oklahoma  City 
The  area  within  the  twelve 
Post  Office  located  in  one 
follows:   Ada,  Alva,  El  Re 
Tecumseh,  Norman,  Midwest 
City,  Stillwater,  Sulphur 
The  area  between  the  twelve 
Post  Office,  except  .here 
Zone  I  area 
The  area  outside  3one  I  and 
Kay  and  Noble  Counties 
Comanche,  Jackson  Stephens, 
Cotton  and  Jefferson 


an,  G 

r  ady 

,  McClain,  Garvin 

Pontotoc, 

Seminole,  Potta- 

ingf isher 

,  Garfield,  Grant 

ddo. 

Wash 

ita,  Custer, 

rper , 

Ell 

is,  Roger  Mills, 

1 1  on 

of  P 

Eiyne   County  which 

than 

Tul 

sa 

mi  le 

radius  of  the  Main 

of  the  cities  listed  as 

no,  E 

nid. 

Moore,  Aranahoe, 

Ci  ty. 

Ard 

Tiore,  OklahcTa 

and  *" 

uttl 

»  Counties 

mi  le 

rad 

lus  of  the  ?a~e    I 

Zone 

I  I  1 

itercepts  another 

Zone 

II 

Harmon,  Greer,  Kiowa,  "illiran. 


Marshall  County 

That  portion  of  Payne  County  closer  to  Tulsa  than 
Oklahoma  Ci  ty 

Blaine,  Caddo,  Car,aJ;a',  Carter,  Cleveland,  Comanche, 
Custer,  Dewey,  Garfield,  Garvin,  Grady,  Johnston, 
Kingfisher,  Kiowa,  Lincoln,  Major,  Lcgan,  McClain, 
Murray,  Noble,  Oklahoma,  Pontotoc,  Pottawatomie,  Rogei 
Mills,  Seminole,  Stephens,  Vashita,  Woodward,  and 
western  Payne  County  to  a  line  due  north  of  state 
highway  #177  and  »33 

Beckham,  Greer,  Harmon,  Jackson,  Tilliran,  Cotton, 
Jefferson  and  Love  Counties 

Harper  and  Ellis  Counties 

.Marshall  County 

Alfalfa,  Grant,  Kay,  and  Woods  Counties 

Logan,  Canadian,  Oklahoma,  Lincoln,  Cleveland  and 

Pottawatomie  Counties 
Harper,  Woods,  Alfalfa,  Grant,  Ellis,  Woodward,  Major, 

Garfield,  Dewey,  Blaine  and  Kingfisher  Counties 
Roger  Mills,  Custer,  Ecckham,  Washita,  Caddo,  Grady, 

McClain,  Harmon,  Greer,  Kiowa,  Comanche,  Stephens, 

Garvin,  Tillman,  Cotton,  Jefferson,  Murray,  Carter, 

Love  and  Marshall  Counties 
Kay,  Noble  and  Payne  Counties 
Seminole,  Pontotoc  a-^d  Johnston  Counties 
Jackson  County 


smudge  potsj  loading  and  unloading  cf  materials  and  equipment; 
loading  and  unloading  of  materials  to  and  from  hoist  or  cages 
of  stock  piling  only;  wheeling  and  placing  concrete;  handling  of 
lumber,  steel,  cement  and  distribution  of  materials;  ail  clean- 
ing, including  cleaning  widows;  wrecking  and  raring  of  building 
and  all  structures;  cleani-.g  when  the  mams  directly  tendering, 
lathers,  masons  or  plasters;  common  laborers. 
GROUP  I  I  _   All  machine  tools  operators;  all  sewer  and  dram  tile 
layers  and  handling  at  the  ditch,  excluding  distribution;  opera- 
tors of  water  pumps  up  to  4  inches  and  slip  form  ;ac«s;  men 
erecting  scaffolds  and  directly  tending  lathers,  masons, 
cement  masons  and  plasterers,  mortar  mixers,  hod  carriers  ar\e 
dry  mixers;  high  work  over  JO  ft.  from  the  ground  or  floors; 
cement  finishers  laborer;  work  on  swinging  scaffold;  all  kettle 
and  potmen,  tank  cleaning,  all  pipe  doping  treating  and  wrappi-g, 
including  all  men  working  with  dope;  mortar  and  plaster  mixing 
machine,  pump-crete  machines,  and  gunite  mixing  machines  in- 
cluding concrete,  creosoted  or  treated  materials,  liquid  acids, 
or  like  materials,  when  iniurious  to  health,  eye  and'sxin  or 
clothes;  ail  newly  developed  mechanical  equipment  which  replaces 
wheel  barrows  or  plants;  all  laborers  screening  sand,  run-mg 
sand  drier,  and  feeding  operator  sand  blasterer,  except  nozzle; 
and  cutting  torch  operators  in  connection  with  laborers'  works 
concrete  grader. 
LATHERS: 

AREA  I      Oklahoma, .Logan, Canadian,  Kingfisher,  Custer,  Washita, 

Blaine,  Pottawatomie,  Dewey,  Beckham,  Caddo,  Cleveland, 
Ellii,  Garvin,  Grady,  Johnston,  McClain,  Murray,  Noble, 
Pontotoc,  Roger  Mills,  Seminole,  Woodward,  Lincoln 
County  south  of  Turner  Turnpike  and  Payne  County  up 
to  and  including  the  city  of  Gushing. 
Alfalfa,  Grant,  Garfield  and  Major  Counties 


AREA  II 
PA  I NTERS : 
AREA  I 


AREA  n 

PLASTERERS: 
AREA  I 


Ramon,  Greer,  Kiowa,  Jackson,  Tillman,  Comanc* 
Stephens,  Jefferson,  Carter,  Love,  Pontotoc,  : 
and  Marshall  Counties 

Remaining  Counties 


chnston 


Ellis,  Roger  Mills,  Beckham,  Greer,  Harmon,  Jackson, 
Dewey,  Custer,  Washita,  Kiowa,  Tillman,  Blaine,  Caddc, 
Comanche,  Cotton,  Kingfisher,  Canadian,  Grady,  Stcphe-s, 
Jefferson,  Logan,  Oklahoma,  Cleveland,  McClain,  Gargin, 
Murray,  Carter,  Love,  Payne,  Lincoln,  Johnston  and 
Marshall  Counties 

Pontotoc,  PottawatoBie  and  Seminole  Counties 
PIPEFITTERS 


Kay  County 
Remaining  Counties 


MARBLE    t    TILE    FINISHERS,    TERRA^ZO   FINISHERS,    •'ERRAJZO    FLOOR    wA''Hr>;~    v.- 
TEr!RA7"^0    BA.~C    MACHlrJE    MAN:  '■ ^ '-~ 


AREA    I 


Kay,    NoDle,    Payne,    Lincoln,    Pottawatomie,    Seir.inole,    Pontotoc 
and   Johnston 
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CLASSIFICATION  AREAS,  GROUPS  AND  DEFINITIONS  (CONT'D); 


rtMBU   EOUIP!^ENT  OPERATORS  : 


CROUP  I 

GROUP  II 

GROUP  I  I 


GROUP  IV 
GROUP  V 


GROUP  VI 


GROUP  VII 


All  ctane  type  equipment  with  300'  of  boom  or  over 
( includi ng  31b) 

All  crane  type  equipxent  with  200-300'  of  boom  (in- 
cluding ]  i  b  1 

AU  crane  type  equiprrent  with  100-200'  of  boom  (in- 
cluding jib),  all  tower  cranes  and  all  crane  type 
equipment  of  3  cu.  yd.  or  more 
Side  boom  (booms  30"  and  over);  Guy  Derrick 
Heavy  duty  mechanic;  welder;  crane-hook  and  overhead 
monorail;  whjrley;  panel  board  batch  plant  operator; 
piledriver  engineer;  dragline,  shovel;  clamshell; 
backhoe  (3/4  yd.  and  over);  gradall;  hydro  crane; 
cherry  picker;  hoists  while  operating  2  or  acre 
drums;  hoists  while  doing  stack  and  chimney  work  (1 
or  2  drums);  power  driven  hole  digger  (with  30'  and 
longer  mast);  motor  patrol  (blade);  side  boom  (under 
30') 

Fork  lift  (35'  and  over);  dozer  (engine  hp  65  or  over); 
Fordson  tractor  or  like  equipment  with  hoe  or  loader 
equipment  or  ditcher;  scraper  type  equipment;  loader 
operator  or  hi-llft  (engine  hp  65  or  over);  asphalt 
lay  machine;  tail  boom;  conveyor-multiple,  panel  board 
control;  power  driven  hole  digger  with  less  than  30' 
mast;  trenching  machine;  concrete  pump-boora  type; 
roller  and  compactors  with  doter  blade 
Locomotive  engineer;  boring  machine;  tug  boat;  mixer 
18  cu.  ft.  and  over;  sand  barge;  dredging  machine; 
tugger;  hoist-when  operating  one  drum;  welding  machine, 
3  to  6;  air  compressor,  3  to  500  cu.  ft.  and  under; 
air  compressor,  over  500  cu.  ft.  (1);  pumps,  battery, 
3  to  6;  fork-lift  bobcat  and  similar  equipment;  genera- 
tor plant  engineers,  Diesel  elec. ;  winch  truck  with 
A-frame;  roller  all  types;  outside  elevator  or  building 
type  of  personnel  hoist;  concrete  buster/or  tamper; 
heaters  under  jurisdiction  of  operating  engineers; 
firemen;  boiler  operator;  crushing  plants,  oiler  distri- 
butor, pulvlmixer;  farmer  tractor  with  or  without 
attachTients;  batch  plant  operator  (portable);  conveyor 
operator-duel,  continuous  or  belt  bulk  handling;  screed 
operator;  concrete  pump;  form  grader;  screening  plant; 
well  point  pump  operator;  signal  man  on  large  whirleys 
when  and  if  required;  operator  for  rotary  drilling 
machines  when  operated  (zom   console  or  machines 


DECISION  NO.  crSi-'O'-jO 
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CLASSIFICATION  AREAS,  GROUPS  AND  DEFINITIONS  (CON-'D); 


PCWEP  EQUIPMENT  CFrPt,-'tRS  CONT'D); 


GROUP  VIII 


GROUP  IX 

TRUCK  DP  I  VERS: 
AREA  I 


Permanent  elevator  -  building  type  (automatic); 
concrete  mixer,  with  hopper  less  than  18  cu.  ft.; 
air  compressor,  500  cu.  ft.  and  under  (1  or  2); 
welding  machine  (1  or  2);  pump  (1  or  2);  fuelroani 
truck  crane  oiler  driver  or  crane  ciler;  conveyor 
operator-single  continuous  belt  bulu  handling; 
asphalt  lay  machine  back  end  man 
Greaser  and  tilt  top  trailer  operator 


■in  :pe :  , 


Alfalfa,  Beckham,  Elaine,  Caddo,  Carter,  Canadian, 
Cleveland,  Comanche,  Cotton,  Custer,  Deuey,  Fills, 
Garfield,  Garvin,  Grady,  Grant,  Greer,  Harmon, 
Jackson,  Jefferson  Johnston,  Kingfisher,  Fiowa, 
Logan,  Love,  Major,  McLain,  Murray,  Oklahoma,  Pon- 
totoc, Pottawatomie,  Payne,  Roger  Mills,  Semincle, 
Stephens,  Tillman,  Washita,  Wood  and  Woodward  Courf.ei 

COUP  1       Truck  drivers  for  heavy  equipment  such  as  lowbcys, 

heavy  winch  and  floats,  heavy  earth  moving  eqijipment 
such  as  dump  trucus  ar.i    euclids 

GROUP  II      Truck  drivers  and  swappers,  such  as  dump  trucks,  flat 
beds,  Stekebodies,  and  3/4  and  "i  ton  pick-up  trjcks 

*REA  II       Kay,  Noble  and  Lincoln  Counties 

GROUP  I        Truck  drivers,  including  pick-up,  IH  tons  or  7\    yards 
up  to  but  not  including  3  tons  or  4  yards,  such  as 
duBp  trucks,  flat  beds,  stake  body  or  bus  driver 

GROUP  II      3  tons  or  4  yards  up  to  tut  not  including  4  tons  or 
6  yards 

GROUP  III      Ready  mix  concrete  truck;  tractor  trailer  and  similar 
equipment 

AREA  III      Marshall  County 

GROUP  I       Pick-up,  m  tons  or  2\    yards  and  up  to  but  not  In- 
eluding  3  tons  or  4  yards,  such  as  dump  trucks,  flat 
beds,  state  bodies  and  buses 

GROUP  II      3  tons  or  4  yards  and  up  to  but  not  including  4  tons 
or  6  yard* 

GROUP  III     5  tons  or  6  yards  and  over  Including  heavy  eouipment 
such  as  pole  trucks,  winch  trucks,  euclids,  Mississi- 
ppi wagons,  semi-dumps,  turner  pulls,  or  other  heavy 
Material  moving  equipment;  tractor  trailer  drivers 
and  similar  equipment,  such  as  tractors,  ten  wheelers 

GROUP  IV      Ready-mix  concrete  trucks  up  to  but  not  Including  3 
yards 

GROUP  V       Ready-mix  concrete  trucks  3  yards  and  over 

WELDtRS!   Receive  rate  prescribed  for  craft  performing  operation  to 
which  welding  is  incidental. 
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SUPERSEDEAS  DECISION 


Unlisted  classifications  needed  for  work  not  included  within  th« 
scope  of  the  classifications  listed  may  be  added  after  award 
crly  as  provided  in  the  labor  standards  co-trac*  clauses  '29 
CFP,  5.5{a)(l)(ii)  ). 


STATE:  ALABAMA  COUNTIES:  Blount,  Cherokee,  Clay,  Cle- 

burne, Colbert,  Cullman,  DeKalb,  Fayette 
Franklin,  Jackson,  Lamjr,  Laudrrdal'?, 
Lawrence,  Limt-stonc,  Madison,  Marion, 
Marshall,  Morgan,  Randoloh  and  Winston 

DECISION  NUMBER  AL84-1030  DAT£:   Date  of  Publication 

Supersedes  Decision  Numbers  AL81-1130  dated  Oecember  30,  19D0  in  45  FR  86188,  ( 
AL82-10e7  dated  December  10,  1982  in  4''  FR  SS586. 

DESCRIPTION  Of  WORK:   HEAVY  CONSTRUCTION  PPOJCC^s  (Includes  SEWER  (  WA't-r  rT-jr 
CONSTRUCTION! =-= 


a  -  6  mcs.  f.  '    yrs.  61;  ever  5  years  <^ «  cf  tasic  hourly  rate 

J     plus  seven  paid  holidays  -  A  through  G. 

PAID  HOLIDAYS; 

A  -  New  Year's  Day;  B  -  Memorial  Day;  C  -  Independence  Day;  D  -  La 

Day;  E  -  Thanksgiving  Day;  F  -  Friday  after  Thanksgiving  Day; 
G  -  Christ-nas  Day. 


Boi lermakers 
Carpenters     ^ 
Cement  Mason 
I r onworkers 
Electr  icians 
Laborejs 
Piledr  ivermen 
Pipe layer 
Plumbers     '  ,■ 

Power  Equipment  Opcrator5 
Backhoe 
Bulldozer 
Driller  Operator 
Front  End  Loader 


r-v.z.  - 

Tnfmt 

Bcn«fitl 

$16.20 

3.375 

8.2S 

6.48 

6.82 

8.75 

.69 

4.87 

8.00 

5.28 

11.48 

-.42 

7.49 

9.  20 

5.  -iO 

Power  Equipment  Operators 
(Cont'd) 

Motor  Grader/Patrol 

Mechanic 

•^rencher 
Truck   Drivers 
Wagon   Drill 


S7.50 

6.2"; 

7.00 
4.  50 
5.83 


WELDERS:  Receive 
is  incidental. 


:  r  esc  r i bed 


craJt  per  ;or'.Ting  operation  to  which  weld. 


Unlisted  classifications  needed  for  work  not  iicluded  within  the  scope  of  the 
classifications  listed  may  be  added  after  award  only  as  provided  in  the  labor 
stanaards.  contrart  clauses  (29  CFR,  5  .  5  (  a  )  ( 1 )  (  i  i  )  ) . 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 

SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-783-323S 

Problems  with  subscriptions  27S-3054 

Subscriptions  (Federal  agencies)  _  523-5240 

Single  copies,  back  copies  of  FR  783-3238 

Magnetic  tapes  of  FR.  CFR  volumes  275-2867 

Public  laws  (Slip  laws)  275-3030 

PUBLICATIONS  AND  SERVICES 
Daily  Federal  Register 

General  information,  index,  and  finding  aids  523-5227 

Public  inspection  desk  523-5215 

Corrections  523-5237 

Document  drafting  information  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  specifications  523-3408 
Code  of  Federal  Regulations                             , 

General  information,  index,  and  finding  aids  523-5227 

Printing  schedules  and  pricing  information  523-3419 
Laws 

Indexes  523-5282 
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Interstate  Commerce  Commission 
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Arizona;  correction 
Meetings: 

Lakeview  District  Ad\,Mir>  Cnuni  il 
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Libraries  and  Information  Science  National 
Commission 
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Meetings:  Sunshine  ,A(  t 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Motorcycle  controls  and  displays;  symbols. 
optional  use 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  br^.d  managemi-nt: 

Gulf  of  Alaska  groundfish 
NOTICES 
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santuaries: 

Federal  consi'itonry  study 
Meetings: 

Pacific  Fishery  Man,igempn!  Council 

National  Science  Board 

NOTICES 

Meetings;  Sunshine  Art 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemiptions: 
USS  Honolulu 
USS  Hyman  G.  Rickm  er 
USS  Vandergrift  et  al. 

Nuclear  Regulatory  Commission 

NOTICES 
.A;--licatior!s.  etc.: 

Gulf  St<3tes  Utilities  Co.  et  a! 

Northern  States  Power  Co. 

Power  Authority  of  State  of  New  York 
Meetings: 

Reactor  Safeguards  Advisory  Committee 

Oceans  and  Atmosphere,  National  Advisory 
Committee 

NOTICES 

Meetings:  revised  agenda 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act 
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Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Nashville  Livestock  Communitv,  Inc.,  Arkansas. 

et  a!. 

Patent  and  Trademartc  Office 

PROPOSED  RULES 

Trademark  cases; 

Automated  search  system  fees:  extension  of  time 

Public  Health  Service 

NOTICES 

.National  toxicology  program: 
Chemical  Carcinogenesis  Testing  and  Evaluation 
Ad  Hoc  Panel;  report  availability 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Hearings,  etc.; 
.Acacia  National  Life  Insurance  Co.  et  al 

Social  Security  Administration 

RULES 

Public  assistance  programs 
.Aid  to  families  with  dependent  children;  interim 

State  Department 
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Meetings: 
International  North  Pacific  Fisheries  Commission, 
United  States  Secton  Advisory  Committee 

Surface  K/lining  Reclamation  and  Enforcement 
Office 

PROPOSED  RUL£S 

Permanent  program  submission;  various  States: 
Ohio:  reopening  of  comment  period 

Tennessee  Valley  Authority 

NOTICES 

.Meetings.  Sunshine  Act 

Trade  Representative,  Office  of  United  States 

NOTICES 

.Meetings: 
Defense  Policy  Advisory  Committee  for  Trade 
Policy  Matters 

Transportation  Department 

See  Coast  Guard;  Federal  Highway  Adminstration; 
National  Highway  Traffic  Safety  Administration. 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue 
Service. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Notes.  Treasury; 
K-1989  series 
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This   section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  ettect,   most 
of  which   are   keyed   to   and   codified   in 
the  Code  of  Federal   Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
US.C.    1510. 

The   Code   of   Federal   Regulations   is   sold 
by  the  Superintendent  of  Documents. 
Pnces  of  new  books  are  listed  in  the 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1030 

Revision  to  Regulations  on  Ethics 
Counselor 

AGENCY:  Consumor  Product  Safety 

Commission. 

action:  Final  rule. 


summary:  The  Consumer  Product  Safety 
Commission  is  revising  its  regulation 
concerning  the  agency's  Ethics 
Counselor  to  show  that  the  Assistant 
General  Counsel  for  General  Law  is  the 
agency's  Ethics  Counselor  and  also 
serves  as  the  designated  ethics  official 
under  the  Ethics  in  Government  Act. 
The  regulation  now  states  that  these 
functions  are  performed  by  the  Deputy 
General  Counsel,  a  position  that  no 
longer  exists  in  the  Office  of  General 
Counsel. 

EFFECTIVE  DATE:  September  10, 1984. 
FOR  FURTHER  INFORMATION  CONTACr 

Beatrice  Pitkin.  Office  of  General 
Counsel.  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207. 
telephone  (301)  492-6980. 
SUPPLEMENTARY  INFORMATION:  Subpart 
F  of  Part  1030  of  Title  16  of  the  Code  of 
Federal  Regulations  contains  the 
Commission's  regulations  pertaining  to 
employee  standards  of  conduct  and 
conflicts  of  interest.  Section  1030.104 
states  that  the  official  who  serves  as  the 
Commission's  Ethics  Counselor  for 
matters  pertaining  to  standards  of 
conduct  for  Commission  employees,  and 
as  the  designated  ethics  official  under 
the  Ethics  in  Government  Act,  is  the 
Deputy  General  Counsel.  However,  the 
position  of  Deputy  General  Counsel  has 
recently  been  eliminated.  Therefore,  the 
head  of  the  agency  has  appointed  the 
Assistant  General  Counsel  for  General 
Law  as  the  Commission's  Ethics 


Counselor  and  the  designated  agency 
ethics  official  under  the  Ethics  in 
Government  Act.  In  addition,  the 
Assistant  General  Counsel  for 
Regulatory  Affairs  is  to  function  as 
alternate  designated  ethics  official 
under  the  Ethics  in  Governmenl  Act  and 
as  alternate  Ethics  Counselor  in  the 
absence  of  the  Ethics  Counselor. 

Therefore.  §  1030.104(a)  ha«  been 
revised  to  show  that  the  Assistant 
General  Counsel  for  General  Law  has 
assumed  responsibilities  as  Ethics 
Counselor  for  all  matters  pertaining  to 
standards  of  conduct  for  Commission 
employees  and  is  the  designated  agency 
ethics  official  under  the  Ethics  in 
Government  Act. 

Section  1030.104(b)  has  been  revised 
to  show  that  the  Assistant  General 
Counsel  for  Regulatory  Affairs  is  the 
alternate  Ethics  Counselor  and  alternate 
designated  agency  ethics  official  and 
will  act  in  these  capacities  in  the 
absence  of  the  Ethics  Counselor. 

Since  this  rule  relates  solely  to 
internal  agency  management,  pursuant 
to  5  U.S.C.  553,  the  agency  finds  that 
notice  and  other  public  procedures  with 
respect  to  this  rule  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  this  action  is  not  a  rule  as 
defined  in  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601-612.  and  thus  is  exempt 
from  the  provisions  of  that  act. 

List  of  Subjects  in  16  CFR  Part  1030 

Government  employees.  Conflict  of 
interest. 

PART  1030— {AMENDED] 

Accordingly.  Part  1030  of  Tide  16  of 
the  Code  of  Federal  Regulations  is 
amended  as  shown. 

1.  The  authority  citation  for  Part  1030 
is  as  follows: 

Authorif>-:  E  O  11222.  30  FR  6469.  3  CFR 
1964-1965  Comp..  p  306;  5  CFR  Part  735:  Pub 
L.  95-521.  92  Stat.  1824,  as  amended  by  Pub 
L  96-19.  93  Stat.  37  (5  US  C.  App.). 

§  1030.104    [Amended] 

2.  Section  1030.104(a)  is  amended  by 
removing  the  words.  "The  Deputy 
General  Counsel  for  Regulatory  Affairs 
and  General  Law",  and  inserting  in  their 
place,  "The  Assistant  General  Counsel 
for  General  Law". 


3.  Section  1030.104(b)  is  amended  by 
removing  the  words,  "The  Assistant 
General  Counsel  for  Genera!  Law"  and 
inserting  in  their  place,  "The  Assistant 
General  Counsel  for  Regulatory  Affairs' 

Dated:  September  4. 1984. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  Doc  »4-23ai3  Filed  8-7-M  8:45  iml 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  4 

(T.D.  »4-193] 

Outward  Cargo  Deciarations  and 
Shippers'  Export  Declarations 

AQENCV:  U.S.  Customs  Service, 

Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  relating  to  outward 
cargo  declarations  used  in  connection 
with  the  clearance  of  vessels.  The 
amendments  delete  references  to 
Customs  Form  1302  (Cargo  Declaration), 
and  specify  precisely  the  information 
required  on  Customs  Form  1302-A 
(Cargo  Declaration  Outward  With 
Commercial  Forms),  or  on  the  attached 
copies  of  bills  of  lading  or  equivalent 
commercial  documents. 

These  amendments  are  being  made  to 
conform  the  regulations  to  statute,  and 
to  improve  procedures  for  providing 
necessary  information  to  Customs. 
EFFECTIVE  DATE:  October  10.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  H.  Reusch,  Carrier  Rulings 
Branch.  U.S.  Customs  Service,  1301 
Constitution  Avenue.  .N'W.,  Washington, 
DC.  20229  (202-566-5706). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pub.  L.  96-275,  an  Act  "to  protect  the 
confidentiality  of  Shippers'  Export 
Declarations,  and  to  standardize  export 
data  submission  and  disclosure 
requirements,"  amended  46  U.S.C.  93  to 
provide  that  copies  of  bills  of  lading  or 
equivalent  commercial  documents 
relating  to  all  cargo  encompassed  by  the 
vessel  manifest  shall  be  attached  to  the 
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manifest  and  delivered  to  the 
appropriate  Customs  officer  at  the  time 
the  manifest  is  delivered. 

Section  4.63(a).  Customs  Regulations 
(19  CFR  4.63(a)).  currently  provides,  in 
part,  that  no  vessel  shall  be  cleared 
directly  for  a  foreign  port  or  for  a 
foreign  port  by  way  of  another  domestic 
port  or  other  domestic  ports,  unless 
there  has  been  filed  with  the  district 
director  of  Customs  at  the  port  from 
which  clearance  is  being  obtained:  (1)  A 
Cargo  Declaration  (Customs  Form  1302). 
or  a  Cargo  Declaration  Outward  with 
Commercial  Forms  (Customs  Form  1302- 
A),  either  form  with  copies  of  bills  of 
lading  or  equivalent  commercial  forms: 
or  (2)  an  incomplete  Cargo  Declaration 
as  provided  for  in  §  4.75,  Customs 
Regulations  (19  CFR  4.75). 

While  existing  procedures  are 
satisfactory  for  many  carriers,  certain 
carriers  advised  Customs  that  they 
would  like  to  use  the  Customs  Form  1302 
as  an  "equivalent  commercial  document 
or  form"  instead  of  submitting  copies  of 
bills  of  lading.  It  was  contended  that, 
because  of  the  advent  of  computerized 
print-outs  and  the  automated  data 
processing  of  outward  manifests,  it  is 
much  easier  for  many  of  the  carriers  to 
present  a  completed  Customs  Form  1302 
as  an  equivalent  commercial  document 
or  form,  than  to  assemble  copies  of  bills 
of  lading.^he  National  Committee  on 
Intematioiftif  Trade  Documentation,  on 
behalf  of  a  group  of  carriers,  requested 
that  a  completed  Customs  Form  1302  be 
accepted  as  an  equivalent  commercial 
document. 

Customs  determined  that  while  a 
Customs  form  (1302)  is  not  an  equivalent 
commercial  document,  a  facsimile 
thereof  might  be  acceptable. 
Accordingly,  by  notice  published  in  the 
Federal  Register  on  October  14. 1983  (48 
FR  46810).  Customs  proposed  to 
amended  5  4.63  to  provide,  among  other 
things,  that  a  cargo  list  in  a  format 
similar  to  Customs  Form  1302  would  be 
acceptable  as  an  equivalent  commercial 
document. 

Customs  proposed  to  add  a  new 
paragraph  (d)  to  S  4.63,  which  would 
pertain  to  the  information  submitted  on 
Customs  Form  1302-A  and  the  bills  of 
lading  or  equivalent  commercial 
documents.  Existing  §  4.63  (d)  and  (e) 
would  be  redesignated  as  §  4.63  (e)  and 
(f).  respectively. 

Customs  also  proposed  to  delete 
reference  to  Customs  Form  1302  from 
§  4.63.  except  for  the  provision  of 
proposed  i  4.63(c)  with  respect  to  an 
equivalent  commercial  document,  in 
order  to  simplify  §  4.63.  and  to  simphfy 
procedures  for  prpviding  necessary 
information  to  Customs.  It  was  also 
proposed  to  delete  reference  to  Customs 


Form  1302  from  §§  4.62.  4.75  (a),  (b),  and 
(c),  4.82(a).  4.87  (b).  (f),  and  (g),  4.88(c), 
and  4.89(a),  Customs  Regulations  (19 
CFR  4.62.  4.75  (a),  (b).  and  (c).  4.82(a). 
4.87  (b).  (f),  and  (g).  4.88(c).  4.89(a)). 
Pub.  L.  96-275  further  amended  46 
U.S.C.  93  to  provide  that  certain 
information  shall  be  included  on  the 
manifest,  or  on  the  attached  copies  of 
bills  of  lading  or  equivalent  commercial 
documents.  These  requirements  were 
listed  in  proposed  §  4.63(c). 

Discussion  of  Comments  and  Decision 

Twenty-three  comments  were 
received  in  response  to  the  notice. 

Two  of  the  commenters  favored  the 
proposal  as  being  practical,  efficient, 
and  a  money  saving  practice.  Another 
expressed  general  support,  subject  to 
various  conditions  with  which  it  would 
be  practically  impossible  to  comply. 

The  remaining  twenty  comments  were 
opposed  to  the  proposal.  They  based 
their  objections  primarily  on  grounds 
that  the  in-house  cargo  lists  do  not  have 
the  legal  attributes  of  a  bill  of  lading  and 
would  not,  therefore,  set  forth 
information  as  accurately  as  a  bill  of 
lading.  One  of  them  contended  that  a 
bill  of  lading  is  (1)  a  receipt  for  the 
cargo.  (2)  a  contract  of  carriage,  and  (3) 
when  it  is  in  negotiable  form,  an  indicia 
of  title  to  the  cargo.  Prior  to  publication 
of  the  proposal.  Customs  had  been 
informed  that  it  would  be  in  the  interest 
of  the  maritime  industry  if  a  cargo  list 
was  considered  equivalent  to  a  bill  of 
lading  for  the  purpose  for  which  the 
statute  was  enacted,  i.e.,  to  furnish 
interested  parties  with  the  six  specified 
items  of  information,  which  can  be 
found  on  the  cargo  list  as  well  as  on  a 
bill  of  lading.  There  is  no  definition  of 
the  term  "equivalent  commercial 
documents"  in  the  statute  or  in  the 
legislative  history. 

Although  we  had  been  assured  by  the 
parties  in  favor  of  the  proposed 
amendment  that  the  information  on  the 
cargo  lists  would  contain  accurate 
descriptions,  shortly  after  Customs 
began  accepting  them,  at  least  one 
vessel  line  presented  cargo  lists 
describing  the  cargo,  "F.A.K."  (Freight 
All  Kinds).  This  is  not  a  description  of 
merchandise  but  merely  a  statement 
that  merchandise  is  being  shipped.  Such 
a  listing  is  not  in  compliance  with  the 
statute. 

In  view  of  the  comments  against  the 
proposal,  plus  Customs  experience 
which  would  appear  to  substantiate 
these  comments,  and  in  view  of  the 
ambiguity  of  the  term  "equivalent 
commercial  documents",  we  have 
decided  to  modify  the  proposal  by 
deleting  reference  to  cargo  lists  as 


acceptable  "equivalent  commercial 
documents." 

E.0. 12291  and  Regulatory  Flexibility 
Act 

It  has  been  determined  that  the 
amendments  are  not  a  "major  rule" 
within  the  criteria  provided  in  section 
1(b)  of  E.0. 12291,  and  therefore  no 
regulatory  impact  analysis  is  required. 

Pursuant  to  the  provisions  of  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354.  5  U.S.C.  601  et  seq.).  it  is 
hereby  certified  that  the  regulation  set 
forth  in  this  document  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis,  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton.  Regulations  Control 
Branch,  U.S.  Customs  Service.  However. 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Imports,  Cargo  vessels.  Reporting  and 
recordkeeping  requirements. 

Amendments  To  the  Regulations 

Part  4,  Customs  Regulations  (19  CFR 
Part  4),  is  amended  in  the  following 
manner 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  Section  4.63,  Customs  Regulations. 
is  revised  to  read  as  follows: 

§  4.63    Outward  Cargo  Declaration; 
stiippers'  export  dedaratlons. 

(a)  No  vessel  shall  be  cleared  directly 
for  a  foreign  port,  or  for  a  foreign  port  by 
way  of  another  domestic  port  or  other 
domestic  ports  (see  S  4.87(b)),  unless 
there  has  been  filed  with  the  appropriate 
Customs  officer  at  the  port  from  which 
clearance  is  being  sought; 

(1)  A  Cargo  Declaration  Outward 
With  Commercial  Forms,  Customs  Form 
1302-A.  Copies  of  bills  of  lading  or 
equivalent  commercial  documents 
relating  to  all  cargo  encompassed  by  the 
manifest  must  be  attached  in  such 
manner  as  to  constitute  one  document, 
together  with  a  properly  executed 
Master's  Oath  on  Entry  of  Vessel  in 
Foreign  Trade.  Customs  Form  1300.  and 
export  declarations  as  are  required  by 
pertinent  regulations  of  the  Bureau  of 
the  Census.  Department  of  Commerce; 
or 

(2)  An  incomplete  Cargo  Declaration 
as  provided  for  in  §4.75. 
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(b)  Except  as  hereafter  stated,  the 
number  of  the  export  declaration 
covering  each  shipment  for  which  an 
authenticated  export  declaration  is 
required  shall  be  shown  on  the  Cargo 
Declaration  Outward  With  Commercial 
Forms,  Customs  Form  1302-A,  in  the 
marginal  column  headed  "B/L  No  "  If  an 
export  declaration  is  not  required  for  a 
shipment,  a  notation  shall  be  made  on 
the  Cargo  Declaration  Outward  With 
Commercial  Forms  (Customs  Form  1302- 
A)  describing  the  basis  for  the 
exemption  with  a  reference  to  the 
number  of  the  section  in  the  Census 
Regulations  (see  15  CFR  30.39,  30.50- 
30.57)  where  the  particular  exemption  is 
provided.  If  shipments  are  exempt  on 
the  basis  of  value  and  destination,  the 
appearance  of  the  value  and  destination 
on  a  bill  of  lading  or  other  commercial 
documents  is  acceptable  as  evidence  of 
the  exemption  and  reference  to  the 
applicable  section  in  the  Census 
Regulations  is  not  required. 

(c)  The  following  minimal  information 
shall  be  included  on  the  Cargo 
Declaration  Outward  With  Commercial 
Forms,  Customs  Form  1302-A  (other 
information  required  to  be  on  a  Customs 
Form  1302-A  as  shown  on  the  form  itself 
must  also  be  included  thereon)  or  on 
attached  copies  of  bills  of  lading  or 
equivalent  commercial  documents: 

(1)  Name  and  address  of  shipper; 

(2)  Description  of  the  cargo  (see 
paragraph  (d)  of  this  section); 

(3)  Number  of  packages  and  gross 
weight  (see  paragraph  (d)  of  this 
section): 

(4)  Name  of  vessel  or  carrier 

(5)  Port  of  exit  (this  shall  be  the  port 
where  the  merchandise  is  loaded  on  the 
vessel);  and 

(6)  Port  of  destination  (this  shall  be 
the  foreign  port  of  discharge  of  the 
merchandise). 

(d)  If  the  bills  of  lading  or  equivalent 
commercial  documents  attached  to  the 
Customs  Form  1302-A  show  on  their 
face  the  cargo  information  required  by   ' 
columns  6,  7,  and  either  column  8  or  9,  of 
the  Customs  Form  1302-A,  that 
information  need  not  be  shown  again  on 
the  Customs  Form  1302-A.  However,  in 
that  case,  the  cargo  information  must  be 
incorporated  by  a  suitable  reference  on 
the  face  of  the  Customs  Fonn  1302-A 
such  as  "Cargo  as  per  attached 
commercial  documents." 

(e)  For  each  shipment  to  be  exported 
under  art  entry  or  withdrawal  for 
exportation  or  for  transportation  and 
exportation,  the  Cargo  Declaration 
Outward  With  Commercial  Forms. 
Customs  Form  1302-A,  or  commercial 
document  attached  to  the  Cargo 
Declaration  and  made  a  part  thereof  in 
accordance  with  paragraph  (a)(1)  of  this 


section,  shall  clearly  show  for  such 
shipment  the  number,  date,  and  class  of 
such  Customs  entry  or  wnfhdrawal  (i.e.. 
T.  &  E.,  Wd.  T.  ft  E.,  I.  E.,  Wd.  Ex.,  or 
Wd.  T.,  as  applicable)  and  the  name  of 
the  port  where  the  merchandise  is  laden 
for  exportation. 

(f)  Customs  officers  shall  accept  a 
Cargo  Declaration  Outward  With 
Commercial  Forms,  Customs  Form  13C2- 
A,  covering  containerized  or  palletized 
cargo  which  indicates  by  the  use  of 
appropriate  words  of  qualification  (see 
4.7a(c)(3))  that  the  declaration  has  been 
prepared  on  the  basis  of  information 
furnished  by  the  shipper. 

§4.62    [Amended] 

2.  Section  4.62,  Customs  Regulations, 
is  amended  by  removing  the  words 
"Cargo  Declaration,  Customs  Form 
1302"  and  inserting,  in  their  place,  the 
words  "Cargo  Declaration  Outward 
With  Commercial  Forms,  Customs  Form 
1302-A." 

§§  4.7S,  4.82.  4.87,  4.88  and  4.89 
[Amended] 

3.  Sections  4.75  (a),  (b),  and  (c). 

§  4.82(a).  5  4.87  (b).  (f).  and  (g).  §  4.88(c), 
and  S  4.89(a),  Customs  Regulations,  are 
amended  by  removing  the  words  "Cargo 
Declaration,  Customs  Form  1302  or 
1302-A"  and  inserting,  in  their  place,  the 
words  "Cargo  Declaration  Outward 
With  Commercial  Forms,  Customs  Form 
1302-A." 

(R.S.  251.  as  amended.  4197,  as  amended. 
4199,  as  amended,  section  624,  46  Stat.  759  (19 
U.S.C,  66.  1624;  46  U.S  C.  91.  as  amended.  93 
as  amended)). 
Williain  von  Raab, 
Commissioner  of  Customs. 

Approved:  August  17.  1984.  ' 
)ohn  M.  WaU<er,  Jr., 
Assistant  Secretory  of  the  Treasury. 

\m  Doc  84-23840  Filed  »-7-B4  8:45  •m) 
BILLING  CODC  M20-02^ 


19  CFR  Part  141 

(T.D.  84-192] 

Customs  Regulations  Amendment 
Relating  to  Identification  of 
Merchandise  Subject  to  Antidumping 
or  Countervailing  Duty  Orders. 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  To  facilitate  and  upgrade  the 
compilation  and  retrieval  of 
antidumping  and  countervailing  duty 
collection  data,  this  document  amends 
the  Customs  Regulations  relating  to 
presentation  of  entry  papers  to  require 
importers  of  merchandise  subject  to  an 


antidumping  or  countervailing  duty 
order  to  include  with  the  entry  summary 
a  unique  identifying  number  assigned  by 
the  International  Trade  Administration 
of  the  Department  of  Commerce. 

EFFECTIVE  DATE:  October  10, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bujnicki.  Duty  Assessment 
Division,  U.S.  Customs  Service.  1301 
Constitution  Avenue  NW.,  Washington, 
DC.  20229  {202-5e&-8121). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  International  Trade 
Administration,  Department  of 
Commerce,  and  the  Customs  Service 
have  received  increasing  numbers  of 
requests  for  accurate  data  concerning 
the  imposition  of  antidumping  and 
countervailing  duties.  Presently,  this 
data  is  collected  by  Customs  from 
mformation  provided  by  the  importer 
during  the  entry  process.  Due  to  the  fact 
that  antidumping  and  countervailing 
duty  case  numbers  are  not  always 
provided  on  entry  documents,  attempts 
to  collect  accurate  data  have  been 
unsuccessful.  To  facilitate  and  upgrade 
the  compilation  and  retrieval  of 
antidumping  and  countervailing  duty 
collection  data,  each  antidumping  and 
countervailing  duty  case  or,  where 
appropriate,  each  manufacturer  or 
exporter  subject  to  a  particular 
antidumping  or  countervailing  duty 
order,  is  assigned  a  unique  identifying 
number  by  the  International  Trade 
Administration.  To  collect  accurate 
data,  it  is  essential  that  the  importer  or 
the  importer's  representative  be 
required  to  provide  the  identifying 
number  on  the  entry  summary 
documents  at  the  time  of  filing  them 
with  Customs  for  any  merchandise 
subject  to  an  antidumping  or 
countervailing  duty  order. 

Accordingly,  by  notice  published  in 
the  Federal  Register  on  November  21. 
1983  [48  PR  52596),  Customs  proposed  to 
amend  5  141.61,  Customs  Regulations 
(19  CFR  141.61),  by  adding  a  new 
paragraph  (c)  to  require  importers  of 
merchandise  subject  to  an  antidumping 
or  countervailing  duty  order  to  include 
with  the  entry  summary  a  unique 
identifying  number  assigned  by  the 
International  Trade  Administration. 

Discussion  of  Comments 

Seven  comments  were  received  in 
response  to  the  notice.  The  commenters' 
concern  focused  primarily  on  two  major 
issues,  namely,  when  will  the  identifying 
number  be  required  on  the  entry 
document,  and  how,  or  by  what  method. 
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will  the  public  obtain  the  necessary 
numbers. 

With  regard  to  the  Tirst  issue,  as 
stated  in  the  notice,  it  is  Customs  intent 
to  require  the  number  at  the  time  the 
entry  summary  is  filed.  However,  this 
requirement  will  change  once  Customs 
automated  enhancements  such  as 
Automated  Broker  Interface  (ABI)  are 
fully  implemented  throughout  the 
country.  It  will  then  be  necessary  to 
require  the  number  at  the  time  of  a 
preliminary  affirmative  finding. 

As  far  as  the  second  issue  is 
concerned,  the  case  numbers  as  well  as 
case  status  are  readily  available  at  the 
entry  control  section  of  each  port  via 
certain  quarterly  listings  and  updates. 
Since  most  ports  have  already  set  up 
local  methods  of  notification.  Customs 
does  not  see  the  need  to  issue  any 
detailed  procedures  to  the  ports,  nor 
describe  them  in  future  notices. 

The  commenters  raised  several  minor 
issues.  One  questioned  the  need  for  a 
case  number  on  the  Customs  Form  7501 
if  the  rate  is  "zero."  The  number  will  be 
•squired  in  this  instance  since  the 
Department  of  Commerce  needs  other 
data  related  to  the  number  such  as 
value.  As  far  as  the  location  of  the 
number  is  concerned,  it  must  appear  in 
the  TSUSA  column  of  the  Customs  Form 
7501.  Customs  will  advise  brokers  who 
are  not  already  making  use  of  the 
number  that  this  is  the  requirement. 

One  commenter  slated  that  he  was 
advised*  by  the  International  Trade 
Administration  that  a  current  listing  of 
cases  does  not  exist.  This  is  incorrect. 
This  information  is  available  at  the 
Customs  entry  control  section  of  each 
port. 

After  further  review  of  the  matter. 
Customs  has  determined  to  adopt  the 
proposal  as  described  in  the  notice. 
Failure  to  provide  the  identifying 
number  at  the  time  the  entry  summary  is 
filed  will  result  in  rejection  of  the  entry 
summary  documents  by  Customs. 
Concerned  parties  will  be 
administratively  advised  of  the 
identifying  number  required  for 
merchandise  they  are  importing. 

Executive  Order  12291 

This  docvunent  will  not  result  in  a 
regulation  which  is  a  "major  rule"  as 
defined  by  section  1(b),  of  Executive 
Order  12291. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C  603,  604)  are  not  applicable  to  this 
amendment  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Of  the  approximately  42,000  entries 
filed  under  final  dumping  and 
countervailing  duty  orders,  most 
importers  or  their  representatives 
voluntarily  provide  an  identifying 
number.  Customs  estimates  that  8.000  to 
11,000  entries  will  be  subject  to  the 
rule's  requirements.  In  order  to  provide 
the  identifying  number  on  the  entry 
documents  for  these  8,000  to  11,000 
entries,  a  sli^tly  greater  clerical  input 
will  be  required.  Customs  estimates  that 
the  total  dollar  impact  for  all  affected 
entries  will  require  increased  clerical 
input  costing  $3,000  or  less.  Further. 
Customs  expects  the  dollar  burden  to 
decrease  as  more  small  entities  acquire 
small  business  computers  to  automate 
their  operations. 

In  light  of  present  data  available,  it  is 
certified  under  the  provisions  of  section 
3,  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  the  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Glen  E.  Vereb,  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  141 

Customs  duties  and  inspection. 
Imports. 

Amendment  to  the  Regulations 

Part  141.  Customs  Regulations  (19  CFR 
Part  141).  is  amended  as  set  forth  below, 
George  C  Corcoran.  Jr.. 

Acting  Comnvssioner  of  Customs. 

Approved:  August  17, 1964. 
lohn  M.  Walkor.  ]t.. 

Assistant  Secretary  of  the  Treasury. 

PART  141— ENTRY  OF  MERCHANDISE 

Section  141.61  is  amended  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  141.61    Completion  of  entry  and  entry 
wmmary  documentation. 
•        •        *        •        * 

(c)  Identification  number  for 
merchandise  subject  to  an  antidumping 
or  countervailing  duty  order.  The  entry 
summary  filed  for  merchandise  subject 
to  an  antidumping  or  countervailing 
duty  order  shall  include  the  unique 
identifying  number  assigned  by  the 
Department  of  Commerce,  International 
Trade  Administration.  Any  entry 
summary  filed  for  merchandise  subject 
to  an  antidumping  or  countervailing 
duty  order  not  containing  the  identifying 
number  shall  be  rejected. 


(R.S.  251,  as  amended  (19  U.S.C.  66],  sections 
484,  624.  46  Stat.  722.  as  amended,  759  (19 
U.S.C.  1484,  1624)) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosln 

Correction 

In  FR  Doc.  84-20657  appearing  on 
page  31280  in  the  issue  of  Monday. 
August  6. 1984,  make  the  following 
correction: 

§558.625    [Corrected] 

On  page  31280,  column  two,  in 
S  558.625(b)(83),  on  the  second  line,  "(F)' 
should  read  "[t]". 

BILUNO  COOC  tSOS-OI-H 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  5h  and  18 

[T.D.  7976) 

Certain  Elections  Under  ttte  l>eflclt 
Reduction  Act  of  1984 

AQENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
time  and  manner  of  making  certain 
elections  under  the  Deficit  Reduction 
Act  of  1984.  These  regulations  provide 
guidance  to  persons  making  these 
elections. 

DATES:  These  regulations  are  effective 
September  10, 1984.  Except  as  provided 
otherwise,  the  regulations  apply  to 
elections  made  after  July  18. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  H.  Morse  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224.  Attention:  CC:LR:T  (LR-132- 
84),  (202)  566-3297,  not  a  toll  free  call. 

Cynthia  E.  Grigsby  of  the  Legislation 
and  Regulations  Division.  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Ave..  NW.. 
Washington,  DC  20224.  Attention: 


«h 
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CC;LR:T  (LR-132-84),  (202)  566-39:35,  not 
a  toll  free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  certain  elections 
under  various  sections  of  the  Internal 
Revenue  Code  of  1954  and  the  Deficit 
Reduction  Act  of  1984  fthe  Act)  (98  Stat, 
494),  These  regulations  are  included  in 
Part  5h.  Temporary  Elections  Under 
Various  Public  Laws,  and  F'art  18. 
Temporary  Elections  Under  the 
Subchapter  S  Revision  .^ct  of  1982.  The 
temporary  regulations  provided  by  this 
docum.ent  will  remain  in  effect  until 
superseded  by  later  temporary  or  final 
regulations  relating  to  these  elections. 

Explanation  of  Provisions 

Section  5h.4(a)  provides  a  list  of 
election  provisions  with  similar  time 
and  manner  requirements.  The  general 
rules  and  exceptions  thereto  for  those 
provisions  regarding  the  time  for  making 
the  elections  are  provided  in  §  5h, 4(a)(2), 
The  general  rules  and  exceptions  thereto 
regarding  the  manner  for  making  the 
elections  set  forth  in  §  5h,4(a)(li  are 
provided  in  §  5h,4(a)(3),  Rules  with 
respect  to  the  time  and  manner  for 
elections  in  the  Deficit  Reduction  Art 
not  listed  in  §  5h,4(a)(1)  are  contained  m 
§  5h.4  (b)  through  (I),  and  §  18,1362-1. 
§  18,1362-^,  §  18.1362-5.  and  §  18,1271-1 
Election  provisions  provided  by  the  Act. 
but  not  contained  in  this  regulation,  are 
contained  in  other  regulation  projects. 

Section  5h.4(m)  provides  general  rules 
regarding  the  election  to  be  an  S 
corporation  by  certain  calendar  year 
commodities  dealers  and  options 


dealers  that  were  small  business 
corporations  on  January  1,  1984, 
Guidance  on  how  to  make  the  election 
by  other  commodities  dealers  and 
options  dealers  will  be  forthcoming. 

Section  5h,4(r)  provides  the  rule  that 
no  election  m.ay  be  made  for  a  taxable 
year,  the  period  for  claiming  a  credit  or 
refund  with  respect  to  which  has 
expired.  An  exception  is  provided  for 
the  election  under  section  1078  of  the 
Act,  with  respect  to  certain  payments 
received  from  the  US.  Forest  Service 

Section  5h,4(s)  provides  that 
additional  information  may  be  required 
from  taxpayers  after  an  election  has 
been  filed. 

Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  regulation  is  not  a  major  rule 
as  defined  in  Executive  Order  12291  or 
the  Treasury  and  OMB  implementation 
of  the  Order  dated  .April  29,  1983. 
Accordingly,  a  Regulatory  Impdct 
Analysis  is  not  required, 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatorv'  Flexibility  Act  (5  U,S.C, 
chapter  6). 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(O.MB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980,  These 
requirements  have  been  approved  bv 
OMB. 


Drafting  Information 

The  principal  authors  of  these 
regulations  are  Gail  H.  Morse  and 
Cynthia  E.  Grigsby  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
m  developing  the  regulations  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  Part  5h 

Income  taxes.  Elections  under  various 
Public  Laws,  Deficit  Reduction  .Act  of 
1984, 

26  CFR  Part  18 

Income  taxes.  Subchapter  S  Revision 
Act  of  1982. 

Adoption  of  Amendments  lo  the 
Regulations 

Accordinsiy,  the  following  temporary 
regulntions  are  adopted  under  Parts  5h 
and  18: 

Paragraph  1.  A  new  Part  5h  is  added 

to  read  as  follows; 

PART  5h— TEMPORARY 
REGULATIONS— ELECTJONS  UNDER 
VARIOUS  PUBLIC  LAWS 

§  Sh.4    Tim*  and  ntannar  of  making  cvrtain 
elections  under  tha  Daftctt  Reduction  Act 
of  1984 

(a)  Miscellaneous  elections — (l) 
Elect jons  to  which  this  paragraph 
applies.  This  paragraph  applies  to  the 
following  elections  provided  under  the 
Deficit  Reduction  Act  of  1984  (the  Act): 


Section  of  act 


31(a)  •no  31(9X16),. 

81«..~ 

41fta._ 


41W.. 


in.. 


Ssclion  otoode 


— 


16e<i)(4ME)(l) „ 


Descnpton  o(  el«ctioo 


AvaitaMity  o<  «l«c>on 


<e(e»(«KC) 
iae2(bM2)„ 


1283(CK2) 


4aM, 


211. 
211. 


211.. 


216(cH1),.,. 

8ie(cX2),, 


21 7«.. 


217(IM2Kb) 


806(d)(4) 
807(d)(4XC),, 


«10(bH3).. 


Election  oy  certain  50'(C)M2i  Ofgarnzations  lo  D«  i-eatac  as 
taxable  Drga.iaaiions  arv:  Ic  neve  CB^ai'  ati^faje  d'oMs 
tared 

Election    by    tectior    595    organisations    not    tc    app'v    section 

16(eH<HAi 

Fectio'-,  to  have  sectio"  '28'  aoo^  '.c  an  shor.Aer-r  c*iigations 
acQuirad  on  of  atlaf  tha  1  aav  ol  the  <k»i  taxabte  yea'  to  wNch 
the  etecdoo  relalee  (bui  noi  lo  ot)iiQation»  acouweo  oelofe  Ju(¥ 
19,  19841 

Election  to  r^vt  jeclior  '?83(c«'i  -xx  apolv  'c  ai'  obligations 
acguifeo  or  o"  atter  the  first  aay  o'  the  first  taxsDIe  year  tc 
whc^  tfie  etectic-  'eiates  Ibo',  not  ic  oL'>9atioi!  acooKeo 
twfore  Jufy  19   19841 

Election  t)y  an  per»or«  havmQ  an  owner»h<;  interest  m  a  sourx) 
recording  lo  treat  such  recording  as  3-yt   -ecovery  property 

Etectior  with  r»spec!  lo  loas  Vom  operations  o'  rnemt>e<  o'  group 

Election  to  jse  precodms  years  interest  rate  t-y  ^o^annul^ 
reserves 

Election  to  forgo  carryback  period  Dy  Me  insurance  corhpan*« 

Election  not  to  have  reserves  recomputeo 

Election  to  jee  adiusieo  statutory  'esenves  for  cert«n  contracts 


ientKaliy  tor  property  piacM  m  aervKx  after  May  23    i983    or 
leased  atte'  suC"  data 


wtr,   reapeci   to 


oeneraify  loi  property  plaoea  m  sarvica  attar  Nov    5    '983    cy 

>ea&eo  after  such  date 
"axabie    years    ending    ater    July    i*     i984 

ooiigations  acquireC  after  such  date 


Do 


•■ooeTy  piaceo  ir'  service  after  Mar   15   19*4 


'a«a0i*  years  t>a^ning  after  Dec  31 
'aiabie  years  beginnirig  after  Oac  31 


1963 
1983 


I  Electior   10   t'sai   mdrviOua' 
contracts  as  canc©iiat>*« 
'■eat-ie^'  d'  iosses  ''om  certain  guarar-ieeo 


noncanceiiatjie  acodeni   ar>o  health 
terest  contracts 


^osses  t'o-^  ope'alx>ns  for  taxable  years  beginning  aflw  Dec 

3-    '963 
t^.-si  taxable  yea'  beginning  after  Dae   3'    '983 
Generally  lor  contracts  issued  after   1963  anc  Oeior*   '969  by 

ceriar  companies  tfiai  make  ar  election  unoer  sec   2i8tcKi) 

c'  the  an 
fiT  •,aiaoie  year  begnnmg  after  Dae  3i    1983 

Taxable  yea-?  seg;nn,Ts  aher  Dec    3'    'M:-    anc  oeiore  Jan    1. 


I 
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Secnon  ol  act 


Section  ol  code 


♦3'(eM2) _ -.., 


712fl)(7KB) 

7I2(I)(7KCX«).. 

1066 

107B 


46(C)  (81 

47(d)  (1 


304 

304 

t«3W.. 


•nd  (9)   48<d)(6). 

)  and  12) 


Desenption  o(  elecdon 


Elactioo  to  apply  l^e  nwestmeot  lax  credit  at  nsk  rules  as 

modified  by  the  Ta»  ftetorm  Act  o'  '984  to  all  transaction* 

cove'ed  &y  sec   2il(n  of  tne  Economic  Recovery  Ta»  Act  o( 

1961 
Election  to  apply  certain  lectimcai  co'rections  of  sec   304  to  aH 

transfers  covered  By  (f)e  cManqes  made  to  sec,  304  by  the 

Ta«  Equity  and  Fiscal  ResporsiCMlily  Act  of  1982 
Eiection  with  respect  to  tjen^  tioidmg  companies  to  apply  certain 

tecnmcai  ccnections  of  sec   304  to  stoO  acouired  alter  June 

18    1984 
Elections  to  Heat  certain  income  Irom  S  corporations,  lor  pot- 

poses  ol  sec    I63icll.  as  such  income  would  have  Peen  treated 

pnor  to  the  SuOchaoter  S  Revision  Act  of  1982 
Election   to  exci'jde   from   gross   income   payments  from   U.S. 

Forest  Se^ice  as  result  ot  restnclmg  motonzed  traffic  m  the 

boundary  waters  canoe  area. 


Avsilabilit>  of  electoo 


Generally  to  properly  placed  m  service  between  Feb.  18.  1961. 
and  July  19.  19B4 


Suxk  acqured  after  Aug.  31,  1982.  and  before  June  19    1984 


Generally  to  transfers  to  banK  holdir^g  compamea  forrrwd  pursu- 
ant to  application  filed  with  Federal  (Reserve  Board  before 
June  18.  1984 

With  respect  to  S  corporation  taxapte  years  betiinnmg  m  1963  or 
1984 

Payments  m  taxable  years  beginning  after  Dec  31    1 979 


(2)  Time  for  making  elections — (i)  In 
genera/.  Except  as  otherwise  provided  in 
this  parfigraph  (b)(2).  the  elections 
specified  in  paragraph  (a)(1)  of  this 
section  shall  be  made  by  the  later  of — 

(A)  The  due  date  (taking  extensions 
into  account)  of  the  tax  return  for  the 
firs!  taxable  year  for  which  the  election 
is  to  be  effective,  or 

(B)  April  15, 1985  (in  which  case  the 
election  generally  must  be  made  by 
amended  return). 

(ii)  Ab  extension  of  time  for  payment. 
Payments  of  tax  due  shall  he  made  in 
accordance  with  chapter  62  of  the  Code. 

(ii:)  Time  for mak:ng  certain  life 
insurance  company  elections — (A) 
Election  to  use  preceding  year's  interest 
rate  for  non-annuity  resenes.  The 
election  under  section  807(d)(4)(C)  to 
use  the  preceding  year's  interest  rate  for 
non-annuity  reserves  applies  on  a 
contract-by-contract  basis.  For  contracts 
issued  before  the  first  day  of  the  first 
taxable  year  beginning  after  December 
31, 1983,  the  election  shall  be  made  by 
the  due  date  (including  extensions)  of 
the  inrnme  tax  return  for  the  first 
taxable  year  beginning  after  December 
31, 1983.  For  contracts  issued  on  or  after 
the  first  day  of  the  first  taxable  year 
beginning  after  December  31, 1983,  the 
election  shall  be  made  by  the  due  date 
(including  extensions)  of  the  income  tax 
return  for  the  taxable  year  in  which  the 
contract  is  issued. 

(B)  Election  not  to  have  reserves 
recomputed.  The  election  under  section 
216(c)(1)  of  the  Act  not  to  have  reserves 
recomputed  shall  be  made  by  the  due 
date  (including  extensions)  of  the 
income  tax  return  for  the  taxable  year 
beginning  after  December  31.  1983. 

(C)  Election  to  use  adjusted  statutory- 
reserves  for  certain  contracts.  The 
election  under  section  216(c)(2)  of  the 
Act  to  use  adjusted  statutory  reserves 
for  certain  contracts  may  be  made  only 
by  life  insurance  companies  that  make 
an  election  under  section  216(c)!l )  of  the 
Act  and  that  meet  the  other 
requirements  of  section  216(c)(2).  The 
election,  if  made,  applies  to  all  contracts 


issued  on  or  after  the  first  day  of  the 
first  taxable  year  beginning  after 
December  31. 1983,  and  before  January 
1, 1989.  The  election  shall  be  made  by 
the  due  date  (including  extensions)  of 
the  income  tax  return  for  the  taxable 
year  beginning  after  December  31. 1983, 

(D)  Election  to  treat  individual  non- 
cancellable  accident  and  health 
contracts  as  cancellable.  The  election 
under  section  217(i)  of  the  Act  to  treat 
individual  non-cancellable  accident  and 
health  contracts  as  cancellable  shall  be 
made  by  the  due  date  (including 
extensions)  of  the  income  fax  return  for 
the  taxable  year  beginning  after 
December  31, 1983. 

(F.j  Treatment  of  losses  from  certain 
guaranteed  interest  contracts.  The 
election  under  section  217(1)(2)(B)  of  the 
Act  with  respect  to  the  treatment  of 
losses  from  certain  guaranteed  interest 
contracts  shall  be  made  by  the  due  date 
(including  extensions)  of  the  income  tax 
return  for  the  taxable  year  beginning 
after  December  31. 1983. 

(iv)  Time  for  making  the  election  to 
exclude  fronxgross  income  payments 
received  from  the  U.S.  Forest  Service  as 
a  result  of  the  restriction  of  motorized 
traffic  in  the  Boundary  Waters  Canoe 
Area.  Elections  under  section  1078  of  the 
Act  shall  be  made  by  the  later  of  the 
expiration  of  the  period  for  making  a 
claim  for  credit  or  refund  of  the  tax 
imposed  by  chapter  1  of  the  Code  for  the 
taxable  year  in  which  the  reinvestment 
of  the  payment  occurred,  or  July  18, 
1985.  Amended  returns  for  years  after 
the  year  for  which  the  election  is  made 
must  be  filed  if  making  this  election 
affects  the  tax  liability  for  such  years. 

(3)  Manner  of  making  elections — (i)  In 
general.  The  elections  specified  in 
paragraph  (a)(1)  of  this  section  shall  be 
made  by  attaching  a  statement  to  the 
tax  return  for  the  taxable  year  in  which 
the  election  is  made.  If  because  of 
paragraph  (a)(2)(i)(Bj  the  election  may 
be  filed  after  the  due  date  of  the  tax 
return  for  the  first  taxable  year  for 
which  the  election  is  to  be  effective, 
such  election  must  be  attached  to  a  tax 


return  or  amended  return  for  the  taxable 
year  to  which  the  election  relates. 
Except  as  otherwise  provided  in  the 
return  or  in  the  instructions 
accompanying  the  return  for  the  taxable 
year,  the  statement  shall — 

(A)  Contain  the  name,  address,  and 
taxpayer  identification  number  of  the 
electing  taxpayer. 

(B)  Identify  the  election. 

(C)  Indicate  the  section  of  the  Code 
(or.  if  the  provision  is  not  codified,  the 
section  of  the  Act)  under  which  the 
election  is  made, 

(DJ  Specify,  as  applicable,  the  period 
for  which  the  election  is  being  made 
and/or  the  property  or  other  items  to 
which  the  election  is  to  apply,  and 

(E)  Provide  any  information  required 
by  the  relevant  statutoi-y  provisions  and 
any  information  necessary  to  show  that 
the  taxpayer  is  entitled  to  make  the 
election. 

(ii)  Special  rules  for  making  the 
election  with  respect  to  sound 
recordings.  The  election  under  section 
48(r),  as  amended  by  section  113  of  the 
Act,  shall  be  made  separately  for  each 
sound  recording  and  must  be  made  by 
all  persons  having  an  ownership  interest 
in  the  sound  recording.  In  the  case  of  an 
ownership  interest  held  by  a  partnership 
or  an  S  corporation,  the  partnership  or  S 
corporation  shall  make  the  election. 
Each  person  making  the  election  shall 
do  so  in  accordance  with  paragraph  (a) 
(2)  and  (3)  of  this  section,  and  shall 
identify  in  the  statement  described  in 
paragraph  fa)(3)  of  this  section  the 
persons  with  ownership  interests  in  the 
sound  recording,  and  shall  state  that 
each  such  person  is  making  the  election 
with  respect  to  that  sound  recording. 

(iii)  Special  rules  for  making  the 
election  with  respect  to  redemption 
through  use  of  related  corporations.  For 
either  election  available  under  section 
712(1)(7)  of  the  Act  (relating  to 
redemptions  through  related 
corporations)  to  be  effective,  such 
election  must  be  made  jointly  by  both 
the  issuing  and  acquiring  corporations. 
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The  election  is  made  jointly  when  both 
the  issuing  and  acquiring  corporations 
make  the  ejection  in  accordance  with 
paragraph  (a)  (2)  and  (3)  of  this  section. 

(iv)  Special  rules  for  making  the 
election  for  investment  tax  credit  at  risk 
rules.  The  election  under  section 
431(e)(2)  of  the  Act  is  made  by  filing  an 
amended  return  for  the  first  taxable  year 
ending  after  February  18.  1981.  during 
which  taxable  year  property,  to  which 
the  amendments  made  by  section  211(f) 
of  the  Economic  Recovery  Tax  Act  of 
1981  apply,  was  placed  in  service.  If  that 
taxable  year  is  a  closed  year,  the 
election  is  made  by  filing  an  amended 
return  for  the  first  succeeding  open 
taxable  year,  but  in  such  event  this 
election  can  be  made  only  if  the 
aggregate  amount  of  the  investment  tax 
credit  that  would  have  been  allowable 
in  the  closed  years  had  the  election  been 
effective  for  those  years  is  greater  than 
or  equal  to  the  amount  of  the  investment 
tax  credits  actually  claimec'  in  the 
closed  years.  In  the  case  of  partnerships 
and  S  corporations,  the  election  under 
section  431(e)  is  made,  respectively,  at 
the  partner  or  the  shareholder  level.  Any 
election  made  under  section  431  (el  shall' 
apply  to  all  property  of  the  taxpayer  to 
which  the  amendments  made  by  section 
211  (f)  of  fhe  Economic  Recovery  Tax 
Act  of  1981  apply.  Amended  returns 
must  be  filed  for  any  year  the  tax 
liability  for  which  is  affected  by  making 
this  election. 

(v)  Special  rules  for  certain  elections 
by  life  insurance  companies — (A) 
Election  with  respect  to  loss  from 
operations  of  member  of  group.  Any  life 
insurance  company  that  makes  an 
election  under  section  806(d)(4)  must 
include  on  the  statement  described  in 
paragraph  (a)(3)  of  this  section  the 
name,  address  and  taxpayer 
identification  number  of  the  members  of 
the  controlled  group  that  did  not  file  a 
consolidated  return  with  the  life 
insurance  company  for  the  taxable  year 
to  which  the  election  applies,  the 
amount  of  loss  subject  to  the  limitation 
provided  by  section  806(d)(4)(B),  and  a 
computation  showing  how  such  amount 
was  derived. 

(B)  Election  to  use  preceding  veur's 
interest  rate  for  non-annuity  resen,-es.  If 
the  election  under  section  807(d)(4)(C)  is 
not  made  for  all  non-annuity  contracts 
issued  by  the  life  insurance  company 
before  the  end  of  the  taxable  year  in 
which  the  election  is  made,  the  company 
must  reasonably  identify,  in  the 
statement  described  in  paragraph  (a)(3) 
of  this  section,  the  contracts  or  groups  of 
contracts  for  which  the  election  is  made. 
The  statement,  however,  need  not 


specify  each  individual  contract  for 
which  the  election  is  made 

(4)  Rf  vocation  The  elections  under 
Act  sections  31(al,  3-l(«l(16|.  31|f),  41fa) 
(Code  section  1283(b)(:)),  113  211  (Code 
section  810(bl(3)).  216(c)  (1)  and  (2), 
217(1).  431(el(2),  and  712(1)C)  (B)  and 
(C)(ii)  are  irrevocable.  Elections  under 
Act  sections  41(a)  (Code  sections 
1282(b)(2j  =ind  1283(c)(2)),  211  (Code 
sections  80t):d)(4),  and  807(d)(4)(C)), 
217(i],  1066,  and  1078  are  revocable  only 
with  the  consent  of  the  Commisftoner.  A 
revocation  under  Act  section  211  (Code 
section  807(d)(4)(C))  shall  be  treated  as 
a  change  in  basis  of  computing  reserves 
that  is  subject  to  the  adjustment 
provided  in  section  807(f)  of  the  Code. 

(b)  Election  of  on  alternate  valuation 
of  an  estate.  This  paragraph  applies  to 
the  election  of  alternate  valuation  of  the 
estate  of  a  decedent  under  section 
2032(d)  of  the  Code,  as  amended  by 
section  1024  of  the  .Act. 

(1)  Time  and  manner  of  making 
election.  For  decedents  dying  after  July 

18,  1984,  the  election  specified  in  this 
paragraph  (b)  shall  be  made  on  the 
estate  tax  return  required  to  be  filed 
under  section  6018(a).  However,  no 
election  shall  be  allowed  unless  made 
on  a  return  filed  within  one  yenr  of  the 
due  date  (including  extensions)  of  such 
return.  Once  a  return  that  fails  to  make 
the  election  is  filed,  this  election  may 
not  be  made  on  a  subsequent  return 
unless  the  subsequent  return  is  filed  by 
the  due  date  (including  extensions)  of 
fhe  original  return. 

(2)  Transition  rule  for  decedents  dying 
before  July  7.9.  7,9,94— (i)  In  general.  In 
the  case  of  a  decedent  dying  before  July 

19.  1984.  the  provisions  of  paragraph 
(b)(1)  of  this  section  shall  apply  if: 

(A)  The  period  of  limitations  for 
claiming  a  refund  of  the  tax  imposed  by 
chapter  -[\  of  the  Code  remained  open 
on  July  18,  1984, 

(B)  The  estate  of  the  deceden'  would 
have  been  eligible  to  elect  alternate 
valuation  under  section  2032  had  the 
decedent  died  after  July  18.  1984  and 

(C)  The  executor  files  u  chim  for 
refund  before  October  17,  1984 

(ii)  Special  rule  where  tax  has  not 
been  paid  For  cas'^s  in  which  the  estate 
tax  altribiifable  to  the  failure  to  m.^ke  a 
section  2032  election  on  a  timely  filed 
return  has  not  been  paid,  the  executor 
may  meet  the  requirements  of  paragraph 
(b)(2)(i)(C)  of  this  section— 

(A)  For  cases  pending  in  the  Tax 
Court,  by  requesting  fhe  benefits  of  this 
transition  rule  either  in  a  motion  or 
('ther  appropriate  document  filed  with 
the  Tax  Court  or  by  incorporation  of 
such  benef'.ts  into  a  decision  document 
before  October  17.  1984, 


(B)  For  other  cases  where  the  executor 
filed  a  return  (other  than  a  timely  filed 
return)  making  a  section  2032  election. 
by  notifying  the  district  director  of  fhe 
office  where  such  return  was  filed 
before  October  17.  i984;  and 

[C]  Where  the  executor  has  not  filed 
an  estate  tax  return  making  the  section 
2032  election,  by  filing  such  an  estate 
tax  return  and  making  fhe  election 
thereon  before  October  17,  1984. 

(lii)  Election  treated  cs  if  made  on  a 
timely  filed  -e'.urn  In  any  case  in  which 
this  transition  rule  applies,  the  estate 
shall  be  treated  as  if  it  had  made  a 
section  2032  election  on  a  timeK  filed 
estate  tax  return, 

(c)  Church  or  qualified  church- 
I  nntrolled organization's  election  of 
exemption  from  social  security  taxes 
under  chapter  21~[\]  !n  general  This 
paragraph  applies  tc  the  election  under 
section  3121fvv!  of  the  Code  as  added 
by  section  2603(b)  of  the  Act,  by  a 
church  or  qualified  church-contVollcd 
organization  'as  defined  in  section 
3121(w)(3)l  that  service  performed  in  the 
employ  of  such  church  or  organization 
shall  be  excluded  from  emplovment  for 
purposes  of  title  II  of  the  Social  Security 
Act  and  chapter  21  of  the  Intemnl 
Revenue  Code  .Any  election  made  under 
section  3121(w)  shall  apply  to  all 
services  performed  on  or  after  January  1. 
1984  by  employees  of  such  church  or" 
organization  (whether  or  not  they  were 
employees  on  that  date  or  on  the  date 
the  election  is  made).  Employees  of  the 
electing  chun  h  or  organization  are 
subject  to  the  provisions  of  chapter  2  of 
the  Code  (relating  to  the  tax  on  self- 
employment  income)  as  amended  by 
section  2603  fc)(2)  and  (d)(2)  of  the  Act 
for  service  performed  for  such  chunh  or 
organization  on  or  after  January  1.  1984 
(2)  Time  ^or  making  the  election.  .Any 
election  under  section  3121(wl  h>  a 
church  or  qualified  church-controlled 
urgani7.ation  for  which  a  quarterly 
employment  tax  return  for  the  tax 
imposed  under  section  3111  is  due  (or 
would  be  due  but  for  the  election)  on 
October  31,  1984.  must  be  made  on  or 
before  October  30,  1984.  Any  election 
under  section  3121(w)  by  a  church  or 
organization  for  which  the  first  quarterly 
employment  tax  return  for  the  lax 
imposed  under  section  3111  is  due  (or 
would  be  due  buf  for  this  elertionl  after 
October  31   1984,  must  be  made  on  or 
before  the  day  before  the  first  date  that 
such  fax  return  would  be  due  from  the 
church  or  organization  (disregarding  any 
extension  of  such  due  date)  \  purported 
election  filed  after  fhe  date  prescribed  in 
this  paragraph  (c)(2)  shall  be  void. 

(3)  Manner  of  making  the  election  To 
moke  an  election  under  section  3121(w), 
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a  church  or  qualified  church-controlled 
organization  must  certify  that  it  is 
opposed  for  religious  reasons  to  the 
payment  of  the  tax  imposed  by  section 
3111  (relating  to  the  employer  tax)  of  the 
Code.  The  election  and  certification  are 
made  by  executing  and  filing  Form  8274 
in  accordance  with  the  form  and  its 
instructions.  The  form  shall  be  signed  by 
an  official  authorized  to  sign  tax  returns 
for  the  church  or  organization.  Where 
tax  imposed  by  section  3111  is  reported 
(or  would  be  reported  but  for  this 
election)  with  respect  to  more  than  one 
church  or  organization  on  a  single 
quarterly  employment  tax  return,  and 
the  election  under  section  3121  (w)  is 
made,  then  all  of  the  churches  and 
organizations  covered  by  the  last  such 
return  filed  before  such  election  was 
made  for  which  the  time  for  making  the 
election  has  not  expired  shall  be 
covered  by  the  election  unless 
specifically  excluded  by  stating  such 
exclusion  in  the  election. 

(4)  Refunds  of  PICA  taxes  paid. 
Where  a  church  or  qualified  church- 
controlled  organization  makes  a  timely 
election  under  section  3121(w).  a  refund, 
without  interest,  shall  be  made  to  such 
church  or  organization  of  any  taxes  paid 
under  sections  3101  and  3111  with 
respect  to  service  performed  after 
December  31. 1983.  covered  by  the 
election.  However,  the  refund  will  be 
made  only  if  the  church  or  organization 
agrees  on  its  claim  for  the  refund  to  pay 
to  each  employee  covered  by  the 
election  the  portion  of  the  refund 
attributable  to  the  tax  imposed  on  the 
wages  of  the  employee  by  section  3101. 
The  employee  may  not  receive  any  other 
refund  of  such  taxes.  The  claim  for 
refund  shall  be  made  by  the  church  or 
organization  by  filing  Form  843  with  the 
service  center  where  the  Form  941  on 
which  the  taxes  subject  to  refund  was 
filed.  Form  843  shall  be  executed  in 
accordance  with  the  form  and  its 
instructions,  and  also  in  accordance 
with  the  instructions  to  Form  8274  that 
relate  to  Form  843. 

(5)  Irrevocability  of  election  except  by 
Commissioner.  An  election  under 
section  3121  shall  be  irrevocable  by  the 
electing  church  or  organization.  The 
Commissioner,  however,  shall 
permanently  revoke  the  election  if  the 
church  or  organization  fails  to  furnish 
the  information  required  under  section 
6051  to  the  Internal  Revenue  Service  for 
a  period  of  2  years  or  more  and  also 
fails  to  furnish  such  information  within 
60  days  after  a  written  request  therefor 
is  made  by  the  Internal  Revenue 
Service. 

(d)  Election  to  issue  taxable  student 
loan  bonds.  This  paragraph  applies  to 


the  election  by  an  issuer  to  issue  taxable 
student  loan  bonds  under  section  625(c) 
of  the  Act.  Tlie  election  is  available  for 
obligations  issued  after  December  31. 
1983,  and  is  made  by  filing  a  statement 
and  necessary  attachments  with  the 
Internal  Revenue  Service  Center, 
Philadelphia,  PA  19255.  prior  to  the 
issuance  of  such  taxable  bonds.  The 
statement  shall  identify  the  election  as 
made  under  section  625(c)  of  the  Tax 
Reform  Act  of  1984  and  shall  contain  the 
name,  address  and  taxpayer 
identification  number  of  the  issuer,  and 
the  total  purchase  price,  face  amount 
and  interest  rate  of  the  issue,  bond 
issuance  costs,  amounts  allocated  to 
reasonably  required  reserve  or 
replacement  funds,  and  the  date  of 
issue.  The  issuer  shall  attach  to  the 
statement  of  election  a  copy  of  previous 
Internal  Revenue  Service 
correspondence  relating  to  the  tax 
exempt  status  of  the  issuing  authority 
and  a  statement  containing  the  total 
purchase  price,  face  amount,  interest 
rate,  bond  issuance  costs,  amounts 
allocated  to  reasonably  required  reserve 
or  replacement  funds,  and  the  date  of 
issuance  of  outstanding  tax  exempt 
issues  of  student  loan  bonds  of  the 
issuer.  With  n;spect  to  outstanding  tax 
exempt  issue*  of  student  loan  bonds  of 
the  issuer  issued  after  December  31. 
1982,  the  issuer  may  alternatively  attach 
copies  of  the  Form  8038  filed  with 
respect  to  such  issues.  Each  taxable 
student  loan  bond  must  state  on  its  face 
that  the  interest  paid  on  such  bond  is 
subject  to  federal  income  taxation.  An 
election  with  respect  to  an  issue  is 
irrevocable  once  made. 

(e)  Election  not  to  claim  the  targeted 
jobs  credit.  The  election  under  section 
51(j)  (as  added  by  section  474(p)  of  the 
Act)  not  to  claim  the  targeted  jobs  credit 
is  available  for  taxable  years  beginning 
after  December  31.  1983"  and  shall  be 
made  for  the  taxable  year  in  which  such 
credit  is  determined  by  not  claiming 
such  credit  on  an  original  return  or 
amended  return  at  any  time  before  the 
expiration  of  the  3-year  period  beginning 
on  the  last  date  prescribed  by  law  for 
filing  the  return  for  the  taxable  year 
(determined  without  regard  to 
extensions).  The  election  may  be 
revoked  within  the  3-year  period  by 
filing  an  amended  return  and  claiming 
the  credit  on  the  return. 

(f)  Election  not  to  claim  the  credit  for 
alcohol  used  os  fuel.  The  election  under 
section  40(0  (ts  added  by  section  474(k) 
of  the  Act)  not  to  claim  the  alcohol  fuels 
credit  is  available  for  taxable  years 
beginning  after  December  31,  1983,  and 
shall  be  made  for  the  taxable  year  in 
which  such  credit  is  determined  by  not 


claiming  such  credit  on  an  original 
return  or  amended  return  at  any  time 
before  the  expiration  of  the  3-year 
period  beginning  on  the  last  date 
prescribed  by  law  for  filing  the  return 
for  the  taxable  year  (determined  without 
regard  for  extensions).  The  election  may 
be  revoked  within  the  3-year  period  by 
filing  an  amended  return  and  claiming 
the  credit  on  the  return. 

(g)  Protective  election  to  adopt  UFO 
method — (1)  Time  for  making  the 
election.  A  protective  election  in 
connection  with  the  enactment  of 
section  95  of  the  Act  to  adopt  the  LIFO 
method  of  accounting  for  inventory 
under  section  472  of  the  Code  can  only 
be  made  for  the  taxpayer's  first  taxable 
year  beginning  after  July  18. 1984,  and 
must  be  made  on  or  before  the  due  date 
(including  extensions)  of  the  tax  return 
for  such  taxable  year.  Gnce  made,  the 
election  is  irrevocable  unless  the 
Commissioner  authorizes  the  use  of 
another  inventory  method  (see  §  1.472- 
5). 

(2)  Manner  for  making  a  protective 
election.  The  protective  election  is  made 
by  completing  all  line  items  on  a  current 
Form  970  and  indicating  that  the  election 
is  a  protective  election  filed  in 
connection  with  the  enactment  of 
section  95  of  the  Tax  Reform  Act  of 
1984.  The  Form  970  must  be  attached  to 
the  taxpayer's  income  tax  return  for  the 
taxable  year  for  which  the  protective 
election  is  made.  The  LIFO  method 
adopted  under  the  protective  election 
must  be  consistent  in  all  respects  with 
the  taxpayer's  UFO  method  used  in  the 
taxpayer's  most  recently  completed 
taxable  year  for  which  the  LIFO  method 
was  used.  In  completing  the  current 
Form  970,  the  taxpayer  shall  specify  the 
method  of  inventory  valuation  that  the 
taxpayer  would  have  used,  the  opening 
LIFO  inventory  for  the  taxable  year  for 
which  the  protective  election  is  made, 
and  the  section  481  adjustment  that 
would  be  required,  as  if  the  taxpayer 
were  not  on  the  UFO  method  for  the 
taxable  year  immediately  preceding  the 
taxable  year  for  which  the  protective 
election  is  made. 

(h)  Election  by  an  estate  or  trust  to 
recognize  gain  or  loss  on  the 
distnbhtion  of  property  (other  than 
cash/  to  a  beneficiary.  This  paragraph 
applies  to  the  election  made  by  a  trust 
or  estate  to  recognize  gain  or  loss  on  the 
distribution  of  property  (other  than 
cash)  to  a  beneficiary  under  section 
643(d)  of  the  Code  as  amended  by 
section  81  of  the  Act.  The  election  is 
available  for  distributions  made  after 
June  1. 1984.  in  taxable  years  ending 
after  such  date.  The  election  must  be 
made  by  the  fiduciary  who  is  required  to 
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make  the  return  of  the  estate  or  trust 
under  section  641  and  §  1.641(b)-2.  The 
election  shall  be  made  by  such  fiduciary 
on  the  tax  return  of  the  estate  or  trust 
for  the  taxable  year  with  respect  to 
which  the  distribution  of  property  was 
made  and  must  be  filed  by  the  due  date 
(including  extensions)  of  such  return. 
Until  the  Form  1041.  U.S.  Fiduciary 
Income  Tax  Return  is  revised,  the 
election  should  be  made  by  including 
the  gain  or  loss  on  the  Schedule  D  (or 
other  appropriate  schedule,  if 
applicable)  of  the  Form  1041  and 
attaching  the  statement  described  in 
paragraph  (a)(3)  of  this  section  to  the  tax 
return  on  which  the  election  is  made 
and  including  on  that  statement  the 
name  and  taxpayer  identification 
number  of  the  distributee.  For 
distributions  made  after  June  1,  1984, 
and  before  July  18, 1984,  the  election 
must  be  filed  by  the  later  of  the  due  date 
(including  extentions)  of  the  tax  return 
of  the  estate  or  trust  for  the  taxable  year 
with  respect  to  which  the  distribution 
was  made  or  January  1, 1985.  For  those 
distributions,  the  fiduciary  may  make 
the  election  in  the  manner  described 
above  on  a  tax  return,  or  amended 
return,  for  the  year  with  respect  to 
which  the  distribution  was  made.  An 
election  under  section  643(d)  may  be 
revoked  only  with  the  consent  of  the 
Commissioner.  The  request  for 
revocation  of  an  election  should  be 
made  by  the  fiduciary  in  the  form  of  a 
ruling  request  and  must  contain  the 
information  required  by  regulations  and 
revenue  procedures  pertaining  thereto, 
(i)  Election  to  treat  a  stapled  foreign 
entity  as  a  subsidiary.  This  paragraph 
applies  to  the  election,  provided  under 
section  136(c)(6)  of  the  Act,  to  treat  a 
foreign  corporation  which  was  a  stapled 
entity  with  a  domestic  corporation  as  of 
June  30,  1983,  as  being  owned  (to  the 
extent  of  its  stapled  interests]  by  the 
domestic  corporation  with  which  it  is 
stapled.  This  treatment,  if  so  elected,  is 
in  lieu  of  the  treatment  prescribed  in 
section  269B(a)(l)  of  the  Code,  as  added 
by  the  Act.  This  election  may  be  made 
by  the  domestic  corporation'with  which 
the  foreign  entity  is  stapled.  The  election 
may  not  be  made  by  the  foreign  entity  or 
by  shareholders  of  the  domestic 
corporation.  This  election  must  be  made 
no  later  than  January  14, 1985.  and  may 
be  revoked  only  with  the  consent  of  the 
Commissioner.  This  election  shall  be 
effective  after  December  31, 1986.  The 
domestic  corporation  shall  make  this 
election  by  filing  with  the  service  center 
with  which  the  domestic  corporation 
files  its  income  tax  return  a  statement 
that— 


(1)  Contains  the  name,  address,  and 
taxpayer  identification  number  of  the 
domestic  corporation, 

(2)  Identifies  the  election  as  made 
under  section  136(c)(6)  of  the  Tax 
Reform  Act  of  1984,  and, 

(3)  Identifies  the  foreign  entity  and  the 
interests  in  the  foreign  entity  which 
constitute  stapled  interests  with  respect 
to  the  stock  of  the  domestic  corporation, 
and  specifies  the  date  on  which  those 
interests  becdme  stapled  interests. 

If  this  election  is  not  made,  the  foreign 
corporation  (interests  in  which  were 
stapled  interests  as  of  June  30,  1963)  will 
be  treated  as  a  domest^^  corporation, 
effective  January  1. 1967.  under  section 
269B(a)(l)of  theCode. 

(j)  Ejection  to  treat  certain  section 
1248  amounts  as  included  in  gross 
income  under  section  951(a)(1)(A).  This 
paragraph  applies  to  the  elections, 
provided  under  section  133(d)(3)  of  the 
Act,  to  treat  amounts  included  in  the 
gross  income  of  any  person  as  a 
dividend  by  reason  of  section  1248  (a)  or 
(f)  after  October  9. 1975.  and  before  July 
19, 1985,  as  an  amount  included  in  the  " 
gross  income  of  such  person  under 
section  951(a)(1)(A).  The  election  with 
respect  to  transactions  to  which  section 
1248(a)  applies  may  be  made  by  the 
foreign  corporation  described  in  section 
1248(a)  (or  its  successor  in  interest).  The 
election  with  respect  to  transactions  to 
which  secton  1248(f)  applies  may  be 
made  by  the  domestic  corporation 
described  in  section  1248(f)(1)  [or  its 
successor  in  interest).  Neither  election 
may  be  made  by  an  affected  shareholder 
of  any  such  corporation  (unless  the 
shareholder  is  the  successor  in  interest). 
This  election  must  be  made  no  later  than 
January  14, 1985,  and  shall  apply  with 
respect  to  all  transactions  to  which 
section  1248  (a)  or  (f)  applies  that 
occurred  after  October  9.  1975,  and 
before  July  19.  1984.  Once  mane,  the 
election  may  be  revoked  only  with  the 
consent  of  the  Commissioner  A  foreign 
corporation  shall  make  this  election  by 
filing  the  statement  described  in  this 
paragraph  with  the  Internal  Revenue 
Service  Center.  Philadelphia,  P.A  19255. 
A  domestic  corporation  shall  make  this 
election  by  filing  the  statement 
described  in  this  paragraph  with  the 
service  center  with  which  the  domestic 
corporation  files  its  income  fax  return 
In  either  case,  the  statement  shall— 

(1)  Contain  the  name,  address,  and 
taxpayer  identification  number  (if  any) 
of  the  corporation  making  the  election. 

(2)  Identify  the  election  as  made  under 
section  133(d)(3)  of  the  Tax  Reform  Act 
of  1984.  and 

(3)  Identify  all  of  the  transactions 
(including  the  date  of  each  transaction). 


shareholders  involved  in  those 
transactions,  and  amounts  to  which  the 
election  applies. 

(k)  Special  election  for  computing 
investment  company  taxable  income. 
This  paragraph  applies  to  the  election 
by  a  regulated  investment  company 
provided  under  section  1071(b)  of  the 
Act,  which  added  section  852(b)(2)(F)  to 
the  Code.  Under  section  852(b)(2)(F).  the 
taxable  income  of  a  regulated 
investment  company  shall  be  computed 
without  regard  to  section  454(b)  (relating 
to  short-term  obligations  issued  on  a 
discount  basis)  if  the  company  so  elects. 
The  election  may  be  made  only  for 
taxable  years  beginning  after  December 
31,  1978.  A  regulated  investment 
company  shall  make  the  election  by 
computing  taxable  income  without 
regard  to  section  454(b)  on  its  return  for 
the  first  taxable  year  for  which  it  desires 
the  election  to  apply  and  shall  attach  the 
statement  described  in  paragraph  (a)(3) 
of  this  section  to  the  return  on  which  the 
election  is  made.  A  regulated  investment 
company  shall  make  the  election  by  the 
time  set  forth  in  paragraph  (a)(2)  of  this 
section.  Once  made,  the  election  applies 
to  the  first  taxable  year  for  which  it  is 
made  and  to  all  subsequent  taxable 
years  and  cannot  be  revoked  without 
the  consent  of  the  Commissioner. 

(1)  Election  of  extension  of  time  for 
payment  of  estate  tax  for  interests  in 
certain  holding  companies.  An  election 
under  section  6166(b)(8).  as  added  by 
section  1021(a)  of  the  Act,  or  under  " 
section  1021(d)(2)  of  the  Act  shall  be 
made  by  including  on  the  notice  of 
election  under  section  6166  required  by 
§  20.6166-1  (b)  a  statement  that  an 
election  is  being  made  under  section 
6166(b)(8)  or  section  1021(d)(2)  of  the 
Act  (whichever  is  applicable)  and  the 
facts  which  formed  the  basis  for  the 
executor's  conclusion  that  the  estate 
qualified  for  such  election.  If  a  taxpayer 
m.akes  an  election  described  in  this 
paragraph  (1),  then  the  special  4-percent 
interest  rate  of  section  6601(j)  and  the  5- 
year  deferral  of  principal  payments  of 
section  6166(a)(3)  are  not  available. 
Thus,  the  first  installment  of  tax  is  due 
on  the  date  prescribed  by  section 
6151(a)  and  subsequent  installments 
bear  interest  at  the  rate  determined 
under  section  6621.  If  the  executor 
makes  an  election  described  in  this 
paragraph  (I)  and  the  notice  of  election 
under  section  6166  fails  to  state  the 
amount  of  tax  to  be  paid  in  installments 
or  the  number  of  installments,  then  the 
election  is  presumed  to  be  for  the 
maximum  amount  so  payable  and  for 
payment  thereof  in  10  equal  annua! 
installments,  beginning  on  the  date 
prescribed  in  section  6151(a).  The 
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elections  described  under  this  paragraph 
(1)  are  available  for  estates  of  decedents 
dying  after  July  la  1984. 

(m)  Subchapter  S  election  by 
commodities  dealers  and  options 
dealers.  This  paragraph  applies  to  a 
commodities  dealer  or  options  dealer 
referred  to  in  section  102(d)(3)  of  the  Act 
(relating  to  the  election  by  such  a  dealer 
to  be  an  S  corporation)  whose  taxable 
year  is  the  calendar  year  and  that  was  a 
small  business  corporation  (as  defined 
in  section  1361(b)  of  the  Code)  as  of 
lanuary  1. 1984.  The  election  by  such  a 
dealer  under  section  102(d)(3)  of  the  Act 
shall  be  made  in  the  manner  prescribed 
by  section  1362  and  the  regulations 
thereunder,  except  that  the  election 
under  section  102(d)(3)  must  be  made 
before  October  2, 1984.  In  addition  to 
making  the  election  in  the  manner 
prescribed  under  such  section  1362  and 
the  regulations  thereunder,  the 
commodities  dealer  or  options  dealer 
must  indicate  on  Form  2553  that  the 
election  is  made  under  section  102(d)(3) 
of  the  Act.  Although  section  102{d)(3)  of 
the  Act  applies  to  dealers  not  covered 
by  this  paragraph,  and  such  dealers  may 
make  an  election  under  such  section 
102(d)(3).  guidelines  for  making  such  an 
election  are  not  provided  in  this 
paragraph  and  are  forthcoming. 

(n)  Election  with  respect  to  treatment 
ot'S  termination  year.  For  the  election 
provided  under  section  1362(e)(3).  as 
amended  by  section  721(h)  of  the  Act, 
see  §  18.1362-4  of  this  chapter. 

(o)  Election  to  be  an  S  corporation: 
certain  short  taxable  years.  For  the 
election  provided  under  section  1362(b), 
as  amended  by  section  721(1)  of  the  Act. 
see  §  18.1362-l(b)  of  this  chapter. 

(p)  Election  with  respect  to 
subchapters  passive  investment  income 
rules.  For  the  election  provided  under 
721(i)  of  the  Act  which  amends  section 
6(b)  of  the  Subchapter  S  Revision  Act  of 
1982.  see  §  18.1362-5  of  this  chapter. 

(q)  Election  with  respect  to 
subchapter  S  distributions  during 
certain  post-termination  transition 
periods.  For  the  election  provided  under 
section  1371(e),  as  amended  by  section 
721(o)  of  the  Act.  see  §  18.1371-1  of  this 
chapter. 

(r)  No  elections  for  closed  year  Any 
election  under  this  section  which  is 
allowed  to  be  made  by  filing  an 
amended  return  may  only  be  made  if  the 
period  for  making  a  claim  for  refund  or 
credit  with  respect  to  the  taxable  year 
for  which  such  election  is  to  be  effective 
has  not  expired.  This  paragraph  shall 
not  apply  to  the  election  under 
paragraph  (a)(2)(iv)  of  this  section  with 
respect  to  the  election  under  section 
1078  of  the  Act. 


(s)  Additional  information  required. 
Later  regulations  or  revenue  procedures 
issued  under  provisions  of  the  Code  or 
Act  covered  by  this  section  may  require 
the  furnishing  of  information  in  addition 
to  that  which  was  furnished  with  the 
statement  of  election  described  herein. 
In  such  event  the  later  regulations  or 
revenue  procedures  will  provide 
guidance  with  respect  to  the  furnishing 
of  such  additional  information. 
(26  U.S.C.  7805) 

PART  18— {AMENDED] 

Par.  2.  Section  18.0  is  revised  to  read 
as  follows:         J- 

§  18.0  Effective  date  of  temporary 
regulations  under  ttie  Subcttapter  S 
Revision  Act  of  1982. 

The  temporary  regulations  provided 
under  §5  18.1361-1,  18.1362-1  through 
18.1362-4. 18.1377-1. 18.1379-1.  and 
18.1379-2  are,  except  as  provided  below 
for  i  18.1362-l(b).  effective  with  respect 
to  taxable  years  beginning  after  1982, 
and  the  temporary  regulations  provided 
under  S  18.1362-l(b)  (with  respect  to 
taxable  years  of  2\4  months  or  less)  and 
§  18.1378-1  are  effective  with  respect  to 
elections  made  after  October  19,  1982. 

Par.  3.  Paragraph  (b)  of  §  18.1362-1  is 
revised  to  read  as  follows: 

§18.1362-1     Election  to  be  an  S 

corporation. 

♦         •         •         »         « 

(b)  Time  of  making  the  election.  The 
election  must  be  filed  either  at  any  time 
during  the  taxable  year  that 
immediately  precedes  the  first  taxable 
year  for  which  the  election  is  to  be 
effective,  or  at  any  time  dunng  that 
portion  of  the  first  taxable  year  for 
which  the  election  is  to  be  effective 
which  occurs  before  the  16th  day  of  the 
third  month  of  that  year.  For  taxable 
years  of  2Vi  months  or  less,  an  election 
for  such  taxable  year  made  before  the 
16th  day  of  the  third  month  after  the  first 
day  of  the  taxable  year  shall  be  treated 
as  made  during  such  year.  For  example, 
if  a  corporation  begins  its  first  taxable 
year  on  January  5. 1983.  an  election  will 
be  effective  beginning  with  the 
corporations  first  taxable  year  only  if 
the  election  is  made  within  the  period 
beginning  after  January  4, 1983,  and 
ending  before  March  20.  1983.  If  a 
corporation  makes  an  election  for  a 
taxable  year  that  meets  all  the 
requirements  provided  in  this  section 
except  that — 

(1)  The  election  is  made  at  any  time 
during  the  period  beginning  after  the 
15th  day  of  the  third  month  of  that  year 
and  ending  before  the  16th  day  of  the 
third  month  of  the  following  year,  or 


(2)  Any  person  who  held  stock  at  any 
time  during  that  portion  of  that  year 
which  occurs  before  the  time  the 
election  is  made,  and  who  does  not  hold 
stock  at  the  time  the  election  is  made, 
does  not  consent  to  the  election, 

The  election  is  treated  as  being  made  for 
that  following  taxable  year.  In  addition, 
if  a  corporation  makes  an  election  for  a 
taxable  year  that  meets  all  the 
requirements  provided  in  this  section, 
but  if  the  corporation  does  not  meet  all 
the  requirements  provided  in  section 
1361(b)  at  any  time  during  that  portion 
of  that  year  which  occurs  before  the 
time  the  election  is  made,  the  election  is 
treated  as  being  made  for  the  next 
taxable  year  provided  that  the 
corporation  meets  all  the  requirements 
provided  in  section  1361(b)  at  the  time 
the  election  is  made. 

§  18.1362-4    (Amended] 

Par.  4.  Section  18.1362-4  is  amended 
as  follows: 

1.  By  removing  the  second  sentence 
thereof  and  adding  the  following 
sentence  in  its  place:  "The  election  can 
be  made  only  with  the  consent  of  all 
persons  who  are  or  were  shareholders  in 
the  corporation  at  any  time  during  the  S 
short  year  and  all  persons  who  are  or 
were  shareholders  in  the  corporation  on 
the  first  day  of  the  C  short  year." 

2.  By  removing  the  last  sentence 
thereof  and  adding  the  following 
sentence  in  its  place:  "In  addition,  there 
shall  be  attached  to  the  statement  of 
election  a  statement  of  consent,  signed 
by  each  person  who  is  or  was  a 
shareholder  in  the  corporation  during 
the  S  short  year  and  each  person  who  is 
or  was  a  shareholder  of  the  corporation 
on  the  first  day  of  the  C  short  year." 

Par.  5.  A  new  §  18.1362-5  is  added 
immediately  after  {  18.1362-4  to  read  as 

follows: 

§  1 B.  1 362-5    Election  not  to  have  new  . 
passive  income  rules  apply  during  1982." 

(a)  In  general.  For  taxable  years 
beginning  during  1982.  an  electing  small 
business  corporation  may  make  an 
election  not  to  have  the  passive 
investment  income  rules  of  sections 
1362(d)(3),  1366(f)(3),  and  1375  apply  to 
the  corporation.  When  such  an  election 
is  made,  the  passive  investment  income 
rules  of  section  1372(e)(5)  (as  in  effect 
before  the  enactment  of  the  Subchapter 
S  Revision  Act  of  1982)  will  be 
applicable  for  the  taxable  year  which 
begins  in  1982. 

(b)  Time  and  manner  of  making  the 
election.  The  election  must  be  filed  no 
later  than  March  11, 1985.  The 
corporation  makes  the  election  by 
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attaching  a  statement  to  an  amended 
return  for  the  taxable  year  which  began 
during  1982  stating  that  the  corporation 
is  electing  to  have  th«  passive 
investment  income  rules  of  section 
1372(e)(5)  (as  in  effect  before  the 
enactment  of  the  Subchapter  S  Revision 
Act  of  1982)  apply  for  its  taxable  year 
which  began  dunng  1982  as  provided  in 
section  6(b)(3)  of  the  Subchapter  S 
Revision  Act  of  1982  as  amended  by  the 
Tax  Reform  Act  of  1984. 

Par.  6.  A  new  §  18,1371-1  is  added 
immediately  before  S  18.1377-1  to  read 
as  follows: 

§  18.1371-1    Q«ction  to  treat  dJstrfbutlons 
a«  dtvMands  during  certatn  post- 
termination  transition  psriods. 

A  corporation  may  make  an  election 
under  section  1371(e)  (as  amended  by 
section  721(o)  of  the  Act)  to  treat  all 
distributions  of  money  made  dunng  the 
post-termination  transition  period 
described  in  section  1377(b)(1)(A)  as 
coming  out  of  the  corporation's  earnings 
and  profits  (after  earnings  and  proHts 
have  been  eliminated,  the  distributions 
are  applied  against  and  reduce  the 
adjusted  basis  of  the  stock).  The 
election  may  be  made  only  with  the 
consent  of  each  shareholder  to  whom 
the  corporation  makes  a  distribution 
(whether  or  not  it  is  a  cash  distribution) 
during  such  post-termination  transition 
period.  Any  such  election  shall  be  made 
by  the  corporation  by  attaching  to  its 
income  tax  return  for  the  C  year  in 
which  such  post-termination  transition 
period  ends  a  statement  which  clearly 
indicates  that  the  corporation  elects  to 
have  section  1371(e)(1)  not  apply  to  all 
distributions  made  during  such  post- 
termination  transition  period.  The 
election  shall  not  be  effective  unless 
such  statement  is  signed  by  a  person 
authorized  to  sign  the  return  required  to 
be  filed  under  section  6012  and  by  each 
shareholder  required  to  consent  to  the 
election. 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impractical  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

The  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Infernal  Revenue  Code  of  1954 
(68A  Stat.  917;  26  U.S.C.  7805). 


Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1546-0872. 
Roacee  L  Egfer.  |r.. 

Commissioner  c^ Internal  Revenue. 

Approved;  August  31, 1964. 
Ronald  A  Peariman, 

Acting  Assistant  Secretary  of  the  Teasury. 
!FS  Doc  »*-23«K  Filed  *,*-««.  s.«  pmj 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certmcations  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea.  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 


summary:  The  Department  of  the  Navy 
IS  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  [72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy:  (l)  Has 
determined  that  USS  VANDERGRIFT 
(FFG  48).  USS  TAYLOR  (FFG  50).  and 
USS  GARY  (FFG  51)  are  vessels  of  the 
Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  their  special  functions  as  naval 
frigates  and  (2)  has  found  that  USS 
VANDERGRIFT  (FFG  48),  USS  TAYLOR 
(FFG  50),  and  USS  GARY  (FFG  51)  are 
members  of  the  FFG  7  class  of  ships, 
certain  exemptions  for  which  have  been 
previously  granted  under  72  COLREGS, 
Rule  38.  The  intended  effect  of  this  rule 
is  to  warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  August  9.  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  J.  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General,  Navy 
Depariment,  200  Stovall  Street. 
Alexandria.  VA  22332-2400.  Telephone 
number:  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U  B.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretar\'  of  the  Navy 
has  certified  that  USS  VA.NDERGRIFT 
(FFG  48),  USS  TAYLOR  (FFG  50),  and 
USS  GARY  (FFG  51)  are  vessels  of  the 
Navy  which,  due  to  their  special 


construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(a)  regarding  the  arcs  of  visibihty  of 
their  forward  mssttiead  lights;  Annex  I. 
section  2(a)ti).  regarding  the  height 
above  the  hull  of  their  forward 
masthead  lights;  and  Annex  I  section 
3(b).  regarding  the  horirontal 
relationship  of  their  sidelights  to  their 
forward  masthead  lights,  without 
interfering  with  their  special  functions 
as  Navy  frigates.  The  Secretary  of  the 
Navy  has  also  certified  that  the  above- 
mentioned  lights  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  VANDERGRIFT  (FFG  48).  USS 
TAYLOR  (FFG  50).  and  USS  GARY 
(FFG  51)  are  members  of  the  FFG  7  class 
of  ships  for  which  certain  exemptions. 
pursuant  to  72  COLREGS,  Rule  38,  have 
been  previously  authorized  by  the 
Secretary  of  the  Navy.  The  exemptions 
pertaining  to  that  class,  found  in  the 
existing  tables  of  S  706.3.  are  equally 
applicable  to  these  three  ships. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  ships  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ships' 
abilities  to  perform  their  military 
functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water), 
and  Vessels. 
Accordingly.  32  CFR  Part  706  is 

amended  as  follows: 

PART  706— {AMENDED] 
§706.2    [Amended] 

1.  Table  One  of  {  706.2  is  amended  by 
adding  the  following  vessels  for  which 
navigational  light  certifications  are 
being  herewith  issued  by  the  Secretary 
of  the  Navv: 


OsUnce  m 

meXBTi  of 

too««rd 

maEttWM 

ugri<  betov 

venel 

Number 

regurea 
fwight 
Sectnn 

Annex  1 

USS  VANOeRQ«FT „ 

FFG4S 

1  S 

USSTAYLOfi 

FR>  SO 

16 

16 

USSGARV  

FFG  SI 

2.  Table  Four  of  §  706.2  is  amended  by 
adding  to  the  existing  paragraph  8  the 
following  vessels  for  which  navigational 
'light  certifications  are  being  issued 
herewith  by  the  Secretary  of  the  Navy: 
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On  the  following  ships  the  arc  of 
visibility  of  the  forward  masthead  light 
required  by  Rule  23(a)(i)  may  be 
obstructed  through  1.6*  arc  of  visibility 
at  the  points  021*  and  339°  relative  to  the 
ships  head. 


VMMI 


Number 


USS  VANDeBGRlFT_ 

USS  TAVLOW  

USS  GARY 


FFG  48 
FFG  50 

FFG  51 


3.  Table  Four  of  §  706.2  is  amended  by 
adding  to  the  existing  paragraph  9  the 
following  vessels  for  which  navigational 
light  certifications  are  herewith  issued 
by  the  Secretary  of  the  Navy: 

Sidelights  on  the  following  ships  do 
not  comply  with  Annex  I,  Section  3(b): 


Vess^' 

Numt« 

Distance  of 
»icie<ignis 
*on«ard  0* 
maslhead 
larits  m 
meters 

USS  VANOeRGHIFT 

FFG  48 

FFG  50 
FFG  51 

2  75 
2  75 
2  75 

USS  TAYinn 

USS  GABY    

Authority:  Execulive  Order  11964:  33  U.S.C. 
1605. 

Dated:  August  9.  1984. 

Approved: 

James  F.  Goodrich, 

Acting  Secretary  of  the  Navy. 
|FR  Doc  84-23821  Filed  9-7-84  8  45  am) 
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32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 


Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy:  (1)  Has 
determined  that  USS  HONOLULU  (SSN 
718)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  submarine  and  (2)  has  found  that 
USS  HONOLULU  (SSN  718)  is  a  member 
of  the  SSN  683  class  of  ships,  certain 
exemptions  for  which  have  been 
previously  granted  under  72  COLREGS, 
Rule  38.  The  intended  effect  of  this  rule 
is  to  warn  mariners  in  waters  where  72 
COLREGS  apply. 
EFFECTIVE  DATE:  August  9,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Captam  Richard  J.  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General,  Navy 
Department.  200  Stovall  Street, 
Alexandria,  VA  22332-2400.  Telephone 
number:  (202)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
706.  This  am.endment  provides  notice 
that  the  Secretary  of  the  Navy  has 
certified  that  USS  HONOLULU  (SSN 
718]  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Rule  21(c).  requiring  that  the  sternlight 
show  an  unbroken  light  over  an  arc  of 
the  horizon  of  135  degrees  and  be  so 
fixed  as  to  show  the  light  67.5  degrees 
from  right  aft  on  each  side  of  the  vessel; 
Annex  L  section  2(a)(i),  pertaining  to  the 
height  of  the  masthead  light;  Annex  I, 
section  2(k).  pertaining  to  the  height  and 
relative  positions  of  the  anchor  lights; 
and  Annex  I.  section  3(b).  pertaining  to 
the  locations  of  the  sidelights.  Full 
compliance  with  the  above-mentioned 
72  COLREGS  provisions  would  interfere 
with  the  special  functions  and  purposes 
of  the  ship.  The  Secretary  of  the  Navy 
has  also  certified  that  the  above- 


mentioned  lights  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  HONOLULU  (SSN  718)  is  a 
member  of  the  SSN  688  class  of  ships  for 
which  certain  exemptions,  pursuant  to 
72  COLREGS,  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  §  706.3  are  equally  applicable  to  USS 
HONOLULU  (SSN  718). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

§  706.2    (Amended] 

1.  Table  One  of  §  706.2  is  amended  to 
indicate  certifications  issued  by  the 
Secretary  of  the  Navy  by  insertion  of  the 
following  entry: 


Distance  m 

• 

lofward 

masthead 

iigm  below 

Vesse* 

Number 

minimum 
required 
height 
Section 
2|a)(i). 
annex  1 

USS  HONOLULU 

SSN  718 

35 

2.  Table  Three  of  §  706.2  is  amended 
to  indicate  certifications  issued  by  the 
Secretary  of  the  Navy  by  inserting  the 
following  entry: 


Vesset 

Numbw 

Masthead 

light,  arc  o< 

visibility;  njle 

21(a) 

Side  lights. 

arc  ot  visibility, 

rule  2i|bl 

Sfemligtit  ^0 
otvisiWity; 
rule  21(c) 

distance  '  ^'®^  ''9'"-  Foiward  Anchor  lights, 
inixjard  ol  distance  anchor  light,  relationship  ot 
shin  s  SKJes  n         'onward  ol          height  above          aft  hght  to 

P,eters  •'®""  '"  ''""  '"  meters;  forward  light  m 
section  3(fcl      1     "*'«f»:  "^^         section  2(l<).       meters;  section 

annex!                  2'"^'                  unnay,  i             2(k).  annex  i 

USS  HONOLULU    .,                                    

SSN  718 

„....    1.. 

209- 

4.2 

6.1 

3.4 

1  7  below 

Authority:  Executive  Order  11964;  33  U.S.C.  1605. 
Dated:  August  9,  1984. 
Approved: 
James  F.  Goocirich, 

Acting  Secretary  of  the  Navy. 

(FK  Doc  M-aa2A  Filed  s-7-a4;  8:45  an)| 
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32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  Intematlonai  Regulations  for 
Preventing  Collisions  at  Sea.  1972; 
Amendment 

aqency:  Department  of  the  Navy,  DOD. 
action:  Final  role. 


summary:  The  Department  of  the  Navy 

is  amending  its  certifications  and 
exemptions  under  the  Internationa! 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Nax-yv  (1)  Has 
determined  that  USS  HYMA.N  G 
RICKOVER  (SSN  709)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfenng 
with  its  special  function  as  a  naval 
submarine  and  (2)  has  found  that  USS 
HYM/lN'  G.  RICKOVER  (SSN  709)  is  a 
member  of  the  SSN  688  class  of  ships. 
certain  exemptions  for  which  have  been 
previously  granted  under  72  COLREGS, 
Rule  38.  The  intended  effect  of  this  rule 
is  to  warn  mariners  in  waters  where  72 
COLREGS  apply. 
EFFECTIVE  DATE:  August  9,  1984. 
FOB  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  J.  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria.  VA  22332-2400.  Telephone 
number  (202)  325-9744. 


SUPPtMMKHTAm  INPOIMIatiom:  Pursuant 

to  the  authority  granted  in  33  U.SC.  1605 
and  Executive  Order  11964.  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Nav'y 
has  certified  that  USS  HYMAN  G. 
RICKOVER  [SSN  709)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(cJ.  requiring  that  the  sternlight  show 
an  unbroken  light  over  an  arc  of  the 
horizon  of  135  degrees  and  be  so  fixed 
as  to  show  the  light  67.5  degrees  from 
right  aft  on  each  side  of  the  vessel: 
Annex  I.  Section  2[a)(i),  pertaining  to  the 
height  of  the  masthead  light;  Annex  I, 
Section  2(k),  pertaining  to  the  height  and 
relative  positions  of  the  anchor  lights; 
and  Annex  I.  Section  3(b],  pertaining  to 
the  locations  of  the  sidelights.  Fuii 
compliance  with  the  above-mentioned 
72  COIJIEGS  provisions  would  interfere 
with  the  special  functions  and  purposes 
of  the  ship.  The  Secretary'  of  the  Navy 
has  also  certified  that  the  above- 
mentioned  lights  are  located  m  closest 
possible  comphance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  HYMAN  G.  RICKOVER  (SSN 
709)  18  a  member  of  the  SSN  688  class  of 
ships  for  which  certain  exemptions, 
pursuant  to  72  COLREGS.  Rule  38.  have 
been  previously  authorized  by  the 
Secretary  of  the  Navy.  The  exemptions 
pertaining  to  that  class,  found  in  the 
existing  tables  of  section  706. 3  are 


equally  applicable  to  USS  HYMAN  G. 
RICKOVER  (SSN  709). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  coraniRit  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  SubjacU  in  32  CFR  Part  706 

Manne  safety,  Navigation  (Water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

§70«J    [AmwMtod] 

1  Table  One  of  S  706^  is  amended  to 
indicate  certificahons  issued  by  the 
Secretary  of  the  Nav^  by  insertion  of  the 
following  entry; 


ass  Hv'M/kN  Q  fltCKOVEW 


2.  Table  Three  of  §  706.2  is  amended 
to  indicate  certifications  issued  by  the 
Secretary  of  the  Navy  by  inserting  the 
following  entry; 


vessal 


USS  HYMAN  G   RICKOVER 


Numbe' 


Mastn«»(] 

vtSltMlrtN     OJl© 


S«>e(ignt»,  «fc 
o>  viUMity. 


Stem  hgnt    arc 
rjle  ?1,c) 


-I- 


SKlef^titg,. 

0«t»nc« 

nooard  ot 

tnic  s  M)et  r\ 

sectior  3(bi 
annex  i 


loi 
•tam  at 

m««rt.  rula 
21  (CI 


I       Fonnrt 
anchor  tghL 


ttmmmmmK 
>  2(k). 


Anchor  t^M. 

mationah*)  ol 

■ft  lOM  to 

torawd  k^M  ai 

n*alara,  aadio'^ 

2(ia  annaa  I 


SSN  709 


209- 


4.2 


SI  I 


34      17 


Authority:  Executive  Order  11964:  33  U.S.C.  1605. 
Dated:  August  ft  1984. 
Approved: 
James  F.  Goodrich. 

Acting  Secretary  of  the  Navy. 

|FR  Doc  »K-2?f>2i  Filed  t-7-M.  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CGD3  84-52] 

Regatta;  Head  of  the  Connecticut 
Regatta,  Middletown,  CT 

agency:  Coast  Guard,  DOT 
action:  Final  rule. 


summary:  Special  Local  Regulations  are 
being  adopted  for  the  Head  of  the 
Connecticut  Regatta  being  sponsored  by 
the  City  of  Middletown.  Connecticut. 
This  event  will  be  held  on  October  7, 
1964  between  the  hours  of  9:30  a.m.  and 
6.00  p.m.  This  regulation  is  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE;  This  regulation 
becomes  effective  on  October  7. 1984  at 


9:00  a.m.  and  terminates  the  same  day  at 
6:00  p.m. 

FO«  FURTHER  INFORMATION  CONTACT: 
LTJG  D.R.  Cilley,  (212)  686-7974. 
SUPnJEMeNTARY  INFOmtATION:  On  July 
30.  1984  the  Coast  Guard  published  a  " 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  this  regulation  (49 
FR  30335).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received,  accordingly  no 
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changes  are  made  to  the  regulation  as 
proposed. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  D.  R.  Cilley.  Project  Officer. 
Boating  Safety  Office  and  Ms.  Mar>Ann 
Arisman,  Project  Attorney,  Third  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Tenth  Annua!  Head  of  the 
Connecticut  Regatta  sponsored  by  the 
City  of  Middietown,  Connecticut  is  well 
known  to  the  boaters  and  residents  of 
this  area.  In  the  past  few  years  it  has 
grown  to  become  one  of  the  largest  crew 
shell  race  events  of  its  type  on  the  East 
Coast.  Approximately  410  crew  shells 
will  race  against  the  clock  in  18  heats 
during  the  day.  The  sponsor  will  provide 
6-8  vessels  to  help  the  Coast  Guard. 
State  of  Connecticut  and  local 
authorities  in  patrolling  this  event. 
Several  of  the  sponsor's  vessels  will 
assist  in  controlling  the  spectator  fleet 
which  has  been  growing  larger  in  the 
past  few  years  despite  the  late  date  of 
this  event.  .Mthough  the  race  course  has 
not  been  altered,  several  changes  to  this 
Special  Local  Regulation  have  been 
made  as  a  result  of  a  Coast  Guard 
review  of  last  years  event.  The  Coast 
Guard  will  restrict  vessel  movement 
within  this  section  of  the  Connecticut 
River  during  this  event  to  provide  for  the 
safety  of  the  participants  and  spectators 
on  navigable  waters.  The  Coast  Guard 
will  escort  vessels  less  than  20  meters  in 
length  through  the  regulated  area  after 
each  race  heat  or  as  directed  by  the 
Patrol  Commander.  Larger  vessels  will 
be  allowed  to  transit  the  regulated  area 
only  during  the  12:30  p.m.-l:45  p.m. 
period  in  the  afternoon.  The  Coast 
Guard  Captain  of  the  Port.  New  London 
has  asked  for  the  cooperation  of  the  oil 
facilities  along  the  C'^nnecticut  River  in 
scheduling  any  vessel  transits  to 
coincide  with  the  scheduled  break  so  as 
not  to  interfere  with  this  event.  This  will 
allow  "commercial"  traffic  to  transit  the 
area  during  a  break  in  the  race  heats 
while  maintaining  a  safe  area  for 
participants  and  spectators  during  the 
races.  Mariners  are  urged  to  use  extreme 
caution  when  transiting  the  regulated 
area.  The  Coast  Guard  will  issue  a 
safety  voice  broadcast  and  this 
regulation  will  be  published  in  the  Local 
Notice  to  Mariners  to  advise  the  general 
public  and  commercial  users  of  the 
Connecticut  River  of  the  event. 


Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  iTiis  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  races.  This 
should  easily  compensate  area 
merchants  for  the  slight  inconvenience 
of  having  navigation  restricted.  Larger 
commercial  vessels  are  being  given  an 
opportunity  to  transit  the  area  during  the 
afternoon  break  (12:30  p.m.  to  1:45  p.m.). 
There  is  minimnl  commercial  traffic  this 
far  up  the  Connecticut  River,  at  this  time 
of  the  year.  On  the  average,  fewer  than  2 
fuel  barges  transit  this  section  of  the 
river  on  any  given  day  enroute  oil 
facilities  along  the  river.  The  Captain  of 
the  Port,  New  London  has  made  efforts 
to  seek  the  cooperation  of  these 
facilities  to  not  schedule  trips  on  the 
river  during  the  effective  period.  What 
little  traffic  that  must  go  through  can 
easily  be  accommodated  during  the  IV* 
hour  break  in  the  race  schedule. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Final  Regulation 

PART  100— (AMENDED) 

In  consideration  of  the  foregoing.  Part 
too  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
temporary  §  100.35-310  to  read  as 
follows; 

§  100.35-310    Head  of  the  Connecticut 
Regatta,  Middietown,  CT. 

(d)  E^^t'ctne  Dates.  This  regulation 
will  be  effective  from  9.00  a.m.  to  6:00 
p.m.  on  October  7, 1984. 

(b)  Re\>ulated  Area.  That  section  of 
the  Connecticut  River  between  the 
southern  tip  of  Gildersleeve  Island  and 
Light  Number  87. 

(c)  Special  Local  Regulations.  (1)  The 
regulated  area  shall  be  intermittently 
closed  to  all  vessel  traffic  from  9:00  a.m. 
to  6:00  p.m.  on  October  7. 1984  except  as 


specified  below  or  as  directed  by  the 
Coast  Guard  Patrol  Commander. 

(2)  No  person  or  vessel  shall  enter  or 
remain  in  the  regulated  area  unless 
participating  in  the  event  or  authorized 
by  the  event  sponsor  or  Coast  Guard 
patrol  personnel. 

(3)  Vessels  of  less  than  20  metes  in 
length  shall  be  escorted  through  the 
regulated  area  after  each  race  heat  or  as 
directed  by  the  Coast  Guard  Patrol 
Commander.  Vessels  of  20  meters  or 
more  in  length  shall  be  allowed  to 
transit  the  regulated  area,  under  Coast 
Guard  escort,  from  12:30  p.m.  to  1:45 
p.m.  as  directed  by  the  Coast  Guard 
Patrol  Commander. 

(4)  Vessels  awaiting  passage  through 
the  regulated  area  will  be  held  in  the 
vicinity  of  the  southern  tip  of 
Gildersleeve  Island,  if  southbound  and 
at  Light  Number  87  if  northbound,  until 
they  are  escorted  at  no  wake  speeds  by 
Coast  Guard  patrol  personnel  through 
the  race  course. 

(5)  The  sponsor  shall  ensure  that  all 
races  are  completed  by  6:00  p.m.  on 
October  7, 1984. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(7)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

(33  U.S.C.  1233:  49  U.S  C.  108(b|:  49  CFR 
1.46(b)  and  33  CFR  100.3.5) 
Dated:  August  31.  1984. 
PA.  Yost, 

Vice  Admiral.  U.S.  Coast  Guard.  Commander, 
Third  Coast  Guard  District. 

|KR  U'Xi  84-2.VMr  Kiled  9-7-84;  0:45  am| 
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Drawbridge  Operation  Regulations: 
Savannah  River,  GA 

agency:  Coast  Guard.  DOT 
action:  Final  rule. 


SUMMARY:  At  the  request  of  the 
Seaboard  System  Railroad,  the  Coast 
Guard  is  changing  the  regulations 
governing  the  railroad  bridge  at  Clyo  by 
requiring  that  openings  be  requested 
three  hours  in  advance.  This  change  is 
being  made  because  of  a  substantial 
decrease  in  the  requests  to  open  the 
draw.  This  action  will  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
and  still  provide  for  the  reasonable 
needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  October  10.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Walt  Paskowsky.  Bridge 
Administration  Specialist,  telephone 
(:i05)  350-4108. 

SUPPLEMENTARY  INFORMATION:  On 

March  19,  1984.  the  Coast  Guard 
published  proposed  rule  49  FR  10125 
concerning  this  amendment.  The 
Comm.ander.  Seventh  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  10  April  1984.  In 
each  notice  interested  persons  were 
gii.en  until  3  May  1984  to  submit 
comments. 

Drafting  information 

The  drafters  of  these  regulations  are 
Bridge  Administration  Specialist.  Mr. 
Walt  Paskowsky.  project  officer,  and 
Lieutenant  Commander  K.  E.  Gray, 
project  attorney. 

Discussion  of  comments 

The  State  of  Georgia  advised  that  the 
proposed  rule  does  not  conflict  with  the 
cbiectives  or  plans  of  the  Georgia 
Department  of  Transportation.  No 
com.ments  were  received  from 
navigational  interests. 

Economic  assessment  and  certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  Februar>'  26. 
19''9).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary 
We  conclude  this  because  the  major 
commercial  user  of  the  waterway 
ceased  operations  in  April  1981  and  the 
bridge  logs  reflect  a  reduction  of  draw 


openings  from  68  openings  in  1980  to  13 
openings  in  1982.  to  finally  no  openings 
in  1983.  The  resumption  of  commercial 
operations  along  the  waterway  is  not 
forecasted.  Since  the  economic  impact 
of  these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  bv  revising 
paragraph  (a]  of  117.371  to' read  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  1 1 7.37 1    Savannah  River. 

(a)  The  draw  of  the  Seaboard  System 
Railroad  bridge,  mile  60.9.  shall  open  on 
signal  if  at  least  three  hours  advance 
notice  is  given.  VHF  radiotelephone 
communications  will  be  maintained  at 
the  dispatcher's  office  in  Savannah. 
Georgia. 
•         ♦         •         .         « 

(33  U.S.C.  499:  49  CFR  1.46(c)(5):  33  CFR  1.05- 
1(8)(3)) 

Dated:  August  17.  1984. 
R.  P.  Cueroni, 

Rf'or  Admiral.  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District 

\m  Doc  M-;j«4S  Fil«i  9-r-d4  «AS  ami 
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33  CFR  Part  117 
1CGD13  84-14] 

Drawbridge  Operation  Regulations; 
Chehalls  River,  WA;  Ouwamlsh 
Waterway,  WA;  Soutfi  Slough,  OR 

AGENCY:  Coast  Guard,  DOT 
action:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  governing  the  following 
bridges:  (1)  Union  Pacific  railroad  bridge 
across  Chehalis  River,  mile  0.0.  at 
Aberdeen.  Washington.  (2)  USlOl 
highway  bridge  across  Chehalis  River. 
mile  0.1.  at  Aberdeen,  Washington,  (3) 
Fourteenth  Avenue  South  highway 
bridge  across  Duwamish  Waterway, 
mile  3.8,  at  Seattle,  Washington,  and  (4) 
Oregon  State  highway  bridge  across 
South  Slough,  mile  0.7.  at  Charleston. 
Oregon.  This  change  is  being  made 
because  current  operating  regulations, 
as  published  in  33  CFR  Part  117,  do  not 
reflect  either  common  usage  operation 


or  the  desired  operation  of  the  bridges. 
Past  amendments  to  Part  117  included 
changes  which  had  the  unintended 
effect  of  changing  the  regulations 
governing  the  operation  of  these  bridges. 
Since  these  changes  were  not  planned  or 
anticipated,  they  were  not  recognized  by 
the  owners  of  the  bridges  or  waterway 
users,  and,  consequently,  have  never 
been  put  into  effect.  These  discrepancies 
were  recently  brought  to  the  Coast 
Guard's  attention. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  September  10, 1984, 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan).  Thirteenth  Coast 
Guard  District,  915  Second  Avenue, 
Seattle.  Washington  98174. 

The  comments  will  be  available  for 
inspection  and  copying  in  room  3564  at 
this  address.  Normal  office  hours  are 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  E  Mikesell.  Chief.  Bridge  Section. 
Aids  to  Navigation  Branch.  [Telephone; 
(206)442-5864). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  (.NPRM)  was  not 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  3o" 
days  after  publication.  Following  normal 
rulemaking  procedures  would  have  been 
unnecessary  and  contrary  to  the  public 
interest,  because  they  merely  correct 
errors  in  existing  regulations  which 
occurred  as  a  result  of  administrative 
oversight.  Therefore,  the  Coast  Guard 
has  determined  that  good  cause  exists 
under  5  U.S.C.  553(d)(3)  to  make  this  rule 
effective  in  less  than  30  days  after 
publication. 

.■Mthough  these  regulations  are 
published  as  a  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
insure  that  the  regulations  are  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  ADDRESS  in  this 
preamble.  Persons  submittmg  comments 
should  include  their  names  and 
addresses,  identify  the  docket  number 
for  the  regulations,  and  give  reasons  for 
their  comments.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  Based  upon  comments 
received,  the  regulations  may  be 
changed. 

Drafting  information 

The  drafters  of  this  notice  are;  )ohn  E. 
Mikesell,  project  officer,  and  Lieutenant 
Aubrey  W.  Bogle,  project  attorney. 
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Diacussion  of  rajulations 

DisHncfive  opening  signals  for  »he 
Union  Pacific  nilroad  bridge  across  the 
Chehalis  River,  mile  0.0.  and  the  USlOl 
highway  bridge,  mile  0.1,  both  at 
Aberdeen,  Washington  were 
inadvertently  deleted  from  the  published 
operating  regulations  for  Chehalis  River 
bridges.  Common  practice  by  both 
bridge  and  vessel  operators  has 
continued  the  use  of  the  previously 
authorized  signals  which  are  necessarv' 
to  avoid  confusion  as  to  which  bridge  is 
being  signalled  to  open.  This  change 
merely  recognizes  the  need  and  restores 
the  distinctive  opening  signals. 

Authorized  closed  periods  for  the 
Fou'-feenth  Avenue  South  highway 
bridge  across  the  Duwamish  Waterway, 
mile  3.8,  at  Seattle,  Washington,  were 
inadvertently  deleted  from  the  publi.shed 
operating  regulations  for  Duwamish 
Waterway  bridges.  Common  practice  by 
both  bridge  and  vessel  operators  has 
continued  the  use  of  the  previously 
authorized  closed  periods  to  ease  the 
flow  of  peak  hour  vehicular  traffic.  This 
change  merely  recognizes  the  need  and 
restores  the  morning  and  afternoon 
closed  periods. 

Special  summer  restrictions  to  the 
operation  of  the  Oregon  State  highway 
bridge  across  South  Slough,  at 
Charleston,  Oregon,  were  inadvertently 
deleted  from  the  published  operating 
regulations.  Common  practice  by  both 
bridge  and  vessel  operators  has 
continued  the  use  of  the  previously 
authorized  summer  operating  schedule 
to  ease  the  flow  of  vehicular  traffic 
during  the  peak  tourist  season.  This 
change  merely  recognizes  the  need  and 
restores  the  summer  schedule. 

Some  minor  editorial  changes  also 
have  been  made  to  accommodate 
restoration  of  the  deleted  provisions. 

Economic  assessment  and  certiHcation 

These  regulations  have  no  appreciable 
economic  consequences.  They  merely 
reinstate  operating  procedures  which 
have  been  inadvertently  deleted  through 
administrative  oversight.  Since  these 
deletions  were  never  recognized,  the 
operating  practices  provided  for  in 
previous  regulations  have  continued  in 
use.  Consequently,  this  action  cannot  be 
considered  to  be  a  major  rule  under 
Executive  Order  12291.  Furthermore, 
they  have  been  found  to  be 
nonsignificant  under  the  guidelines  set 
out  in  the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  Accordingly,  they  do  not  warrant 
the  preparation  of  an  economic 
evaluation.  In  accordance  with  §  605(d) 
of  the  Regulatory  Flexibility  Act  (5 


U.S.C.  605(b)),  It  is  also  certified  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subject^  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  §  117.892,  and  revising  §  117.1031 
and  §  117  1041(8)  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117.892    South  Stough. 

The  draw  of  the  Oregon  State 
highway  bridge  across  South  Slough  at 
Charleston  shall  open  on  signal  for  the 
passage  of  vessels,  except  that  between 
the  hours  of  7  a.m.  and  7  p.m.,  from  June 
1  through  September  30,  the  draw  need 
be  opened  only  on  the  hour  and  half- 
hour.  This  exception  shall  not  apply  to 
vessels  in  distress,  commercial  tugs 
and/or  tows,  or  public  vessels  of  the 
United  States. 

§1171031     Ctiehalls  River. 

(a)  The  draws  of  each  bridge  across 
the  Chehalis  River  at  Aberdeen  shall 
open  on  signal,  except  that  from  7:15 
a.m.  to  8:15  a.m.  and  4:15  p.m.  to  5:15 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  the  draw  of  the  USlOl 
highway  bridge  at  mile  0.1  need  not 
open  for  vessels  of  less  than  5,000  gross 
tons. 

(b)  Opening  signals  are  as  follows: 

(1)  Union  Pacific  railroad  bridge,  mile 
0.0,  three  prolonged  blasts. 

(2)  USlOl  highway  bridge,  mile  0.1. 
two  short  blasts  followed  by  one 
prolonged  blast. 

(c)  The  draw  of  the  Union  Pacific 
railroad  bridge,  mile  13.1,  at  South 
Montesano,  shall  be  maintained  in  the 
fully  open  position,  except  for  the 
crossing  of  trains  or  for  maintenance. 

§117.1041     Duwamisti  Waterway. 

(a)  The  draws  of  each  bridge  across 
the  Duwamish  Waterway  shall  open  on 
signal,  except  as  follows: 

(1)  The  draws  of  the  Southwest 
Spokane  Street  highway  bridge,  mile  0.3, 
and  the  First  Avenue  South  highway 
bridge,  mile  2.5,  need  not  be  opened  for 
the  passage  of  vessels  from  6  a.m.  to  9 
a.m.  and  from  3:45  p.m.  to  6:45  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

(2)  The  draws  of  the  Fourteenth 
Avenue  South  highway  bridge,  mile  3.8, 
need  not  be  opened  for  the  passage  of 
vessels  from  7  am.  to  8  a.m.  and  3:30 


p.m.  to  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

*  *  *  •  *  4 

(33  U  B.C.  439;  49  CFR  1.46(c)(5):  33  CFR  1.05- 
1(g)(3)) 

Dated:  August  28,  1984. 
H.  W  Parker, 

Rear  Admiral.  U.S  Coast  Guard.  Commander. 
13th  Coast  Guard  District. 

|FR  Doc  »4- 23850  Filed  S-'-M  8:45  am] 
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33  CFR  Part  165 

ICGO8-83-09] 

Regulated  Navigation  Area;  Sabine 
Necties  and  Calcasieu  Waterways 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  United  States  Coast 
Guard  (USCG)  is  amending  the 
regulations  in  33  CFR  Part  165  to 
prohibit  vessels  with  tows  on  a  hawser 
transiting  the  Sabine-Neches  Water  near 
Port  Arthur.  TX  and  the  Calcasieu 
Waterway  near  Lake  Charles,  LA  unless 
they  have  a  tug  made  up  to  the  tow  so  as 
to  provide  complete  and  effective 
control  of  the  tow  at  all  times.  This 
requirement  is  necessary  to  enhance  the 
safety  of  navigation  and  to  protect  the 
safety  of  structures  in  and  along  the 
waterway. 

EFFECTIVE  DATE:  October  10, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  J.L.  Robinson,  USCG  Marine  Safety 
Office,  Federal  Building,  2875  75th  St.  & 
Hwy  69,  Port  Arthur,  TX  77640,  (409) 
724^339,  or  LCDR  M.W.  Brown,  c/o 
Commander,  Eighth  Coast  Guard 
District  (mps),  Rm.  1341,  Hale  Boggs 
Federal  Building,  500  Camp  Street,  New 
Orieans,  LA,  70130,  (504)  589-6901. 

SUPPLEMENTARY  INFORMATION:  On  1 

March  1984,  the  Coast  Guard  published 
a  Notice  of  Proposed  Rulemaking  for 
these  regulations  49  FR  7606.  Interested 
persons  were  requested  to  submit 
comments  and  four  comments  were 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
.M.W.  Brown,  USCG,  project  officer,  c/o 
Commander,  Eighth  Coast  Guard 
District  (mps),  and  LCDR  W.B.  Thomas, 
usee,  project  attorney  c/o 
Commander,  Eighth  Coast  Guard 
District  (dl).  Hale  Boggs  Federal 
Building,  500  Camp  Street,  New  Orieans. 
LA  70130. 


Federal  Register  /  .Vol.  49.  No.  176  /  Monday.  September  10.  1984  /  Rules  and  Regulatioru 


Discussion  of  Comments 

Of  the  four  comments  received,  one 
was  in  favor  of  the  proposed  regulations 
and  three  were  opposed.  One 
commenter  felt  that  the  regulations 
would  significantly  enhance  safety.  The 
primary  thrust  of  those  comments 
opposing  the  proposed  regulations  was 
that  they  were  unnecessary.  One 
commenter  felt  that  the  amount  of 
hawser  towing  was  small  and  that 
therefore,  the  risk  of  accident  was  small. 
The  Coast  Guard  feels  that  risk  of 
accidents,  either  collisions  with  other 
vessels,  or  allisions  with  aids  to 
navigation  or  other  structures,  is  largely 
independent  of  the  number  of  transits. 
The  risk  is  due  to  the  lack  of 
maneuverabihty  of  vessels  being  towed 
on  a  hawser.  Two  of  the  commenters  felt 
that  there  was  insufficient  justification 
for  the  proposed  regulations.  In  addition, 
one  of  the  commenters  questioned 
whether  or  not  the  regulations  would 
have  prevented  any  of  the  casualties 
involving  tows  on  a  hawser.  The  Coast 
Guard  has  identified  eleven  casualties 
over  a  three  year  period  involving  tows 
on  a  hawser,  and  believes  all  of  those 
casualties  would  have  been  prevented 
had  these  regulations  been  in  place.  The 
Coast  Guard  believes  11  casualties  is 
sufficient  justification  for  the 
regulations.  Two  of  the  commenters 
opposed  the  regulations  on 
philosophical  grounds.  These 
commenters  felt  that  the  problem  was 
operational  in  nature  and  that 
operational  problems  should  not  be 
corrected  by  rulemaking.  The  Coast 
Guard  acknowledges  that  the  problem  is 
operational  in  nature  but  does  not  agree 
that  such  problems  should  not  be 
corrected  by  rulemaking.  Regardless  of 
the  nature  of  the  problem,  it  should  be 
corrected  by  whatever  means  are 
effective.  The  Coast  Guard  has 
identified  a  serious  navigational  safety 
problem  and  believes  that  regulatory 
action  is  the  most  effective  way  to 
correct  that  problem.  Two  of  the 
commenters  felt  that  operators  would 
voluntarily  provide  an  assist  tug  when 
necessary,  and  therefore  regulation  was 
not  required.  The  Coast  Guard  believes 
this  is  partially  true,  but  the  past 
casualty  history  indicates  that 
dependence  on  voluntary  measures  by 
itself  was  not  sufficient  to  ensure  safety. 
Two  of  the  commenters  believed  that 
the  proposed  regulations  were  too  broad 
in  scope  as  they  would  apply  to  all 
vessels  towed  on  a  hawser.  The  Coast 
Guard  agrees.  It  is  the  intention  of  the 
regulations  to  only  apply  to  situations  in 
which  a  vessel  towed  on  a  hawser 
presents  a  serious  hazard.  The  casualty 


history  indicates  that  towed  vessel*  of 
less  than  100  gross  tons  do  not  pose  a 
problem  and  the  regulations  will  not 
apply  to  such  vessels.  The  Final  Rule 
has  been  modified  to  reflect  that  change. 
Two  of  the  commenters  indicated  that  a 
survey  of  users  in  the  waterways  should 
be  conducted  as  to  the  need  for  such 
regulations,  A  survey  was  conducted  in 
1982.  It  is  largely  because  of  that  survey 
that  this  rulemaking  action  is  being 
taken.  One  commenter  pointed  out  that 
neither  waterway  had  been  classified  as 
congested  or  especially  hazardous  under 
the  authority  of  the  Ports  and  Waterway 
Act  as  amended,  and  because  of  that,  no 
regulations  were  warranted.  The  Coast 
Guard  does  not  agree. 

Under  the  Port  and  Tanker  Safety  Act. 
the  Coast  Guard  has  the  authority  and 
the  responsibility  to  take  action  to 
insure  the  safety  of  waterways.  The  fact 
that  the  two  waterways  have  not  been 
classified  as  congested  or  especially 
hazardous  does  not  mean  that  a 
particular  hazard  does  not  exist.  The 
proposed  regulations  are  designated  to 
correct  a  specific  hazardous  condition 
on  two  waterways.  In  fact,  the  Coast 
Guard  has  not  designated  any  waterway 
as  congested  or  especially  hazardous, 
but  has  established  several  Regulated 
Navigation  Areas.  The  two  are  not 
necessarily  related.  Two  of  the 
commenters,  pointed  out  that  the  two 
waterways  are  similar  to  other 
waterways  and  they  questioned  the 
need  for  regulations  on  these  two 
waterways  as  opposed  to  others.  The 
commenters  also  questioned  the  validity 
of  basing  regulations  on  potential 
casualties.  The  Coast  Guard  feels  that 
the  casualty  history  indicates  a  need  for 
regulation  on  the  Calsasieu  and  Sabine 
Neches  Waterways.  This  history  also 
indicates  what  the  Coast  Guard  believes 
to  be  a  higher  than  normal  potential  for 
a  serious  accident  on  those  waterways. 
The  Coast  Guard  feels  that  it  would  be 
irresponsible  to  wait  for  a  catastrophic 
accident  to  justify  rulemaking. 

Two  of  the  commenters  felt  that  the 
potential  costs  of  $2,000,000.00  was 
excessive.  The  purpose  of  the 
regulations  is  to  prevent  casualties  due 
to  uncontrolled  hawser  tows.  Tows 
transiting  the  waterway  can  comply 
with  the  regulation  in  two  ways.  They 
can  provide  a  second  towing  vessel  to 
make  up  alongside  the  tow,  or.  in  the 
vast  majority  of  cases,  the  original 
towing  vessel  can  change  the 
configuration  of  the  tow  by  making  up 
alongside.  The  method  of  compliance  is 
left  strictly  up  to  the  operator.  Should 
the  operator  choose  the  latter,  no 


additional  towboat  is  required  and  there 
is  no  additional  cost  other  than  a  brief 
delay  to  change  the  configuration.  The 
$2,000,000.00  cost  to  industry  will  only 
occur  if  industry  chooses  the  most 
expensive  means  of  compliance.  The 
Coast  Guard  does  not  anticipate  any 
situation  where  a  towing  vessel  would* 
be  required  to  leave  the  tow  on  die 
hawser  and  pick  up  a  second  towboat 
The  wording  of  the  regulation  in  the 
Final  Rule  (5§  165.806(b)  and  165.807(b)) 
has  been  changed  to  clarify  exactly 
what  is  required.  The  new  wording 
prohibits  tows  on  a  hawser  unless  a 
second  towboat  is  provided.  There  is  no 
change  in  the  intent  of  the  regulation  or 
what  is  required  for  compliance. 

The  Final  Rule  has  also  been  modified 
by  eliminating  the  deviation  provision 
because  the  Coast  Guard  feels  that  a 
specific,  separate  provision  is 
unnecessary.  It  is  the  intent  of  the  Coast 
Guard  to  allow  the  Captain  of  die  Port 
the  discretion  to  permit  tows  on  a 
hawser  without  a  second  towboat  on  a 
case  by  case  basis.  The  wording  of 
SS  165.806(b)  and  165.807(b)  has  been 
changed  to  reflect  that  he  has  Uiat 
discretion.  As  a  result.  SS  165.806(c)  and 
165.807(c)  have  been  elimir»ated. 

Economic  Assessment  and  Certifkatioa 

This  regulation  is  considered  to  be 
non-significant  and.  accordingly,  a  final 
evaluation  has  been  prepared  and 
placed  in  the  public  docket  as  required 
by  the  DOT  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5).  It  may 
be  inspected  and  copied  at  Room  1341. 
Hale  Boggs  Federal  Bldg.,  SOD  Camp 
Street  New  Orleans.  LA.  As  explained 
in  the  evaluation,  the  cost  to  industry  of 
this  regulation  varies  from 
approximately  $165,000  to  $2,000,000  per 
year  depending  on  whether  or  not  a 
second  towboat  is  provided  and  the 
distance  of  the  transit  Since  the  cost 
however,  of  a  catastrophic  accident 
could  be  over  8  million  dollars,  as  well 
as  human  lives,  the  Coast  Guard  feels 
the  cost  is  justified.  Based  upon  this 
assessment  it  is  certified  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C,  605(b))  that  this 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  the  regulation  has  been  reviewed 
in  accordance  with  Executive  Order 
12291  of  February  17. 1981.  on  Federal 
Regulation  and  has  been  determined  not 
to  be  a  major  rule  under  the  terms  of 
that  order.  No  alternative  involving  less 
net  cost  to  society  is  available. 
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List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigiition 
(Water)  Vessels,  Waterways. 

PART  165— {AMENOEOl 

Final  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  165  of  Title  33. 
Code  of  Federal  Regulations  by  adding 
new  55  165.806  and  165.807  to  read  as 
follows: 

§165.806    SabhM  Nsches  Waterway, 
Texas— Regutatad  Navigation  Area. 

(a)  The  following  is  a  regulated 
navigation  area — The  Sabine  Neches 
Waterway  which  includes  the  following 
waters:  Sabine  Pass  Channel.  Port 
Arthur  Canal,  Sabine  Neches  Canal. 
Neches  River,  Sabine  River  and  all 
navigable  waterways  tributary  thereto. 

(b)  Unless  otherwise  authorized  by 
the  Captain  of  the  Port,  Port  Arthur, 
Texas,  tows  on  a  hawser  of  1000  gross 
tons  or  greater  transiting  the  Sabine- 
Neches  Waterway  are  prohibited  unless 
such  tows  have  a  tug  of  sufficient 
horsepower  made  up  to  the  tow  in  such 
a  manner  as  to  insure  that  complete  and 
effective  control  is  maintained 
throughout  the  transit.  Inbound  vessels 
only,  may  shift  the  tow  or  pick  up  an 
additional  tug  within  100  yards  inside 
the  entrance  jetties  provided  that  such 
action  is  necessary  for  reasons  of 
prudent  seamanship. 

§  165.807    Calcasieu  River,  Louisiana- 
Regulated  Navigation  Area. 

(a)  The  following  is  a  regulated 
navigation  area— The  Calcasieu  River 
from  the  Calcasieu  jetties  up  to  and 
including  the  Port  of  Lake  Charles. 

(b)  Unless  otherwise  authorized  by 
the  Captain  of  the  Port,  Port  Arthur, 
Texas,  tows  on  a  hawser  of  1000  gross 
tons  or  greater  transiting  the  Cafcasieu 
River  are  prohibited  unless  such  tows 
have  a  tug  of  sufficient  horsepower 
made  up  to  the  tow  in  such  a  manner  as 
to  insure  that  complete  and  effective 
control  is  maintained  at  all  times. 
Inbound  vessels  only,  may  shift  the  tow 
or  pick  up  an  additional  tug  within  100 
yards  inside  the  entrance  jetties 
provided  that  such  action  is  necessary 
for  reasons  for  prudent  seamanship. 

(Sec  2.  Pttb.  L  85-474.  9  Stat.  1475. 1477  (33 
U  S.C.  1225. 1231);  49  CFR  ]46(nM4)) 

Dated:  September  S.  1964. 
T.T.  MaitewMi, 

Captain,  US-  Coast  Guard.  Commander.  Sift 
Coast  Guard  District.  Acting. 

|FR  Doc  84-23846  Filed  9-7-84.  8:45  dm| 
BIUJNG  COOC  491ft-14-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Ooclcet  Na  AIM048MO;  A-3-FRL-2667-1] 

Approval  and  Promulgation  of 
Implementation  Plans  Approval  of 
Revisions  of  ttie  Maryland  State 
Implementation  Plan 

ACENCv:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  EPA  announces  approval  of  a 
revision  to  the  Maryland  State 
Implementation  Plan  (SIP).  The  revision 
consists  of  several  amendments  to  the 
State's  existing  Volatile  Organic 
Compound  (VOC)  regulations.  The 
amendments  reorganize  some 
regulations,  delete  discontinued  terms 
and  compliance  schedules  relating  to 
Group  (Round)  I  and  II  control  technique 
guideline  type  sources,  and  make 
changes  relating  to  emission  standards. 
VOC  disposal,  architectural  coatings, 
and  household  dry-cleaning  solvents. 
EFFECTIVE  DATE:  This  action  is  effective 
September  10, 1984. 

ADDRESSES:  Copies  of  the  revision  and 
accompanying  support  documents  are 
available  for  inspection  during  normal 
business  hours  at  the  following  offices; 
U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division 
(3A.M10).  Curtis  Building,  Sixth  & 
Walnut  Streets.  PhUadelphia.  PA 
19106.  Attn:  James  B.  Topsale.  P.E. 
Maryland  Department  of  Health  * 
Mental  Hygiene,  Air  Management 
Administration.  201  W.  Preston  Street, 
Baltimore,  Maryland  21201,  Attn; 
George  P.  P'erreri 
Public  Information  Reference  Unit, 
Room  2922.  EPA  Library.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.  (Waterside  Mall), 
Washington,  D.C.  20460 
The  Office  of  the  Federal  Register,  1100 
L  Street,  NW.,  Room  8401, 
Washington.  D.C.  20408 
FOR  FtJRTHER  INFORMATION  CONTACT: 
Mr.  James  B.  Topsale  P.E.  (3AM13)  at 
the  address  indicated  above  or  by  phone 
at  215/597-4553.  Please  reference  the 
EPA  docket  number  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION:  EPA 
proposed  approval  of  these  amendments 
in  a  Notice  appearing  in  the  Federal 
Register  (FR  10129)  on  March  19, 1984. 

The  amended  VOC  regulations  apply 
to  State  air  quality  control  Areas  III  and 
IV.  Area  III  is  the  Baltimore 
metropolitan  area  of  the  State 
comprising  Baltimore  City  and  the 


counties  of  Anne  Arundel,  Baltimore. 
Carroll,  Harford,  and  Howard.  Area  IV 
is  the  Washington  metropolitan  area  of 
the  State  comprising  the  counties  of 
Montgomery  and  Prince  Georges.  No 
comments  on  the  March  19, 1984 
proposed  Rulemaking  (FR  10129)  Notice 
were  received  which  would  preclude 
this  final  action  by  EPA  today. 

£/^.4  Evaluation/Approval:  Based  on 
EPA's  evaluation  that  the  amendments 
will  have  no  adverse  impact  on  air 
quality,  EPA  approves  the  following 
Code  of  Maryland  Regulation  (COMAR) 
amendments  which  involve  the 
following  actions: 

A.  COMAR  W.  18.01  "General 
Admin  is  (ratio,!  Provisions  " — Amend 
Regulation  .01  to  relocate  and  organize 
definitions. 

B.  COMAR  10.18.02  ■'Permits. 
Approvals,  and  Registration  " — Amend 
Regulation  .03  by  deleting  discontinued 
terms  and  replacing  them  with  Ae  term 
VOC. 

C.  COMAR  1018.06  ■'General 
Emission  Standards.  Prohibitions,  and 
Restrictions" — Repeal  Regulation  .01  to 
delete  discontinued  terms  and  move 
certain  terms  into  COlvlAR  10.18.01; 
repeal  existing  Regulation  .06  and  adopt 
a  new  Regulation  .06  which  contains 
general  emission  standards  for  VOC 
sources  not  subject  to  COMAR  10.18.21; 
repeal  and  not  readopt  Sections  B(4) 
Drycleaning  Solvent  and  B(5) 
Architectural  Coating;  adjust  slightly  the 
existing  emission  standards  under 
COMAR  10.18.06.06.8(1),  B(2)  and  C;  add 
Section  D  to  limit  the  disposal  of  VOC 
by  evaporation,  replacing  COMAR 
10.18.21.11  Solvent  Disposal;  and  amend 
Sections  .06E  and  llD  by  replacing 
terms,  only. 

D.  COMAR  10.18.11  "Control  of 
Petroleum  Production  and  Petroleum 
Products  Installations,  including 
Asphalt  Paving,  Asphalt  Concrete 
Plants.  Motor  Vehicle  Fuel  Storage,  and 
Use  of  Waste  Oils  " — Amend 
Regulations  .02  and  .04  by  deleting 
discontinued  terms  and  replacing  them 
with  the  term  VOC. 

E.  COMAR  10.18. 13  ■'Control  of 
Gasoline  and  VOC  Storage  and 
Handling" — .Amend  Regulation  .01  by 
deleting  terms  moved  to  COMAR 
10.18.01:  amend  Regulations  .02  and  .03 
to  relocate,  with  no  substantive  change, 
the  exemption  for  large  storage  tanks; 
and  amend  Sections  .03B{5)  and  .05F  to 
delete  comphance  schedules. 

F.  COMAR  10.18.21  "Organic 
Materials  from  Specific  Processes  " — 
Amend  Sections  .OlB  and  J)1E  by 
moving  definitions  to  Section  .02;  delete 
"VOC"  definition  from  Section  .010  and 
relocate  to  COMAR  10.18.01;  change  the 
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title  of  Regulation  .02  from 
"Applicability"  to  "Applicability, 
Determining  Compliance,  and 
Reporting";  expand  Regulation  .02  to 
include  Section  B.  "Method  of 
Compliance",  which  is  removed  from 
each  individual  regulation.  Section  C 
"Method  of  Assessing  Compliance", 
which  is  removed  from  each  individual 
regulation.  Section  D.  "Test  Method", 
referencing  the  Air  Management 
Administration  Technical  Memorandum 
78-012  test  methods  from  each 
regulation.  Section  E.  "Computations", 
which  is  removed  from  the  definitions 
portion,  and  Section  F.  "Reporting", 
which  is  removed  from  each  regulation; 
repeal  Regulation  .11  which  is  replaced 
by  COMAR  10.18.06.06D;  remove  the 
term  "perchloroethylene"  from 
Regulation  .12;  restate  Regulation  ,13, 
Section  B,  to  clarify  intent;  and  delete 
compliance  schedules  from  Regulation 
.03-08,  .10.  .12.  and  .13. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  In  40  CFR  Part  52 

Air  pollution  control,  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 

relations. 

Note. — Incorporation  by  reference  of  the 
Slate  Implemenfafion  Plan  for  the  State  of 
Maryland  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 
(42  U.S.C.  7401-642) 

Dated:  September  5, 1984 
William  D.  Rnckelshaus. 
Administrator 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  Part  52.  Subpart  V  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

Subpart  V— Maryland 

Section  52.1070  is  amended  by  adding 
paragraph  (c)(72)  as  follows: 

§  52. 1 070    Identification  of  plan. 
•         *         •         ♦         * 

(c)  *   *   * 

(72)  Amendments  to  Code  of 
Maryland  Regulations  (COMAR) 


10.18.01.  .02.  .06.  .11.  .13.  and  .21  which 
apply  to  air  quality  control  areas  III  and 
IV,  submitted  on  August  22. 1963. 

|FR  Doc  84-23817  Filed  9-7-84,  84S  ami 
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40  CFR  Part  52 
IA-6-FRL-266»-«] 

Approval  and  Promulgation  of 
Revisions  to  the  Now  Mexico 
ImplemsntHlon  Plan 

agency:  Environmental  Protection 
Agency. 

action:  Final  rulemaking. 


9UMMARY:  This  action  approves 
revisions  to  schedules  for  developing 
and  submitting  revisions  to  permit 
regulations  for  nonattainment  areas  in 
New  Mexico.  This  action  is  taken  based 
on  the  revised  commitments  from  the 
State  of  New  Mexico  and  City  of 
Albuquerque.  The  intended  effect  of  the 
action  is  to  allow  additional  time  for 
nonattainment  permit  regulations  to  be 
adopted  and  included  in  the  New 
Mexico  State  Implementation  Plan  (SIP). 
EFFECnVB  DATE  This  rulemaking  will  be 
effective  on  November  9, 1964  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  John 
Hepola  of  the  EPA  Region  6  Air  Branch 
(address  below).  Copies  of  the  State's 
submittal  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Branch.  1201  Elm  Street 

Dallas.  Texas  75270 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit 

EPA  Library,  401  M  Street  SW.. 

Washington.  D.C.  20460 
The  Office  of  the  Federal  Register.  1100 

L  Street  NW..  Room  8401, 

Washington.  D.C.  20460 
FOR  FURTHER  INFORMATKM  CONTACT: 
Tim  Glasco,  State  Implementation  Plan 
Section.  Air  and  Waste  Management 
Division,  U.S.  EPA.  Region  6. 1201  Elm 
Street  Dallas.  Texas  7527a  (214)  767- 
1518. 

SUPPLEMENTARY  INFORMATION:  On  April 
10. 1980  (45  FR  24509)  EPA  approved  the 
New  Mexico  Part  D  SIP  with  a  condition 
that  revisions  to  permit  regulations  be 
submitted  to  EPA  by  March  1, 1980.  The 
schedule  was  later  revised  on  August  27. 
1981  (46  FR  43152)  to  require  the  revised 
state  permit  regulation  be  submitted  by 
September  1. 1981.  In  addition,  the 
Bemahllo  County  carbon  monoxide 


(CO)  plan  was  conditionally  approved 
on  March  28. 1961  (46  FR  8602)  on  tfaa 
basis  that  revised  Albuquerque- 

Bemalillo  County  permit  regulationi  be 
submitted  by  Deconber  1. 1981.  The 
Governor  committed  in  the  meantime  to 
continue  the  policy  of  not  issuing 
iwrmits  to  new  or  modified  ma^>r 
sources  in  all  New  Mexico 
nonattainment  areas  in  a  letter  dated    - 
May  2a  198a 

The  revised  permit  regulations  have 
not  been  submitted  to  EPA.  llie  State 
was  notified  by  EPA  of  these 
deficiencies  on  February  24. 1964.  The 
New  Mexico  Envinmrnentai 
Improvement  Division,  in  a  letter  dated 
February  16. 1964,  and  City  of 
Albuguerque,  in  a  letter  dated  February 
13. 1964.  committed  to  new  schedules  for 
submission  of  the  revised  permit 
regulations.  The  revised  schedules  call 
for  the  State  to  submit  proposed  permit 
regulations  in  September  1964  aiTd 
adopted  regulations  by  February  1964. 
The  Albuquerque  permit  regulations  will 
be  submitted  in  October  1984. 

The  Agency  has  reviewed  the 
proposed  schedule  revisions  in  view  of 
the  Agency  policy  on  "Compliance  with 
the  Statutory  Provisions  of  Part  D  (^  the 
Clean  Air  Act"  published  on  November 
2. 1983  (46  FR  50694).  The  cooditioas  for 
permit  regulation  revision  are 
considered  to  be  germane  to  attainment 
and  maintenance  of  air  standards,  but 
the  deficiencies  are  not  considered 
serious  due  to  the  self-imposed 
construction  ban  in  New  Mexico.  Under 
such  circumstances,  the  policy  allows  up 
to  one  additional  jrear  for  the  conditions 
to  be  met  before  EPA  proceeds  to 
impose  restrictions  on  construction  or 
funding  provided  in  the  Clean  Air  Act 
The  revised  schedules  meet  these 
requirements  and  therefore  are 
approved  EPA  understands  the  State 
will  continue  the  construction  ban 
specified  in  the  Governor's  letter  of  May 
20, 1980  until  EPA  approval  of  the  permit 
regulations  is  secured. 

The  pubUc  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  thi^  notice.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published  before  the  effective  date.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaiung  by  announcing  s  proposal  of 
the  action  and  estabhshing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
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circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  307(b)(2).] 

Pursuant  to  the  provisions  to  5  U.S.C. 
605(b).  I  hereby  certify  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  only  approves  State 
actions.  It  imposes  no  new  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  E.xecutive 
Order  12291. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  New  Mexico  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1,  1982. 

This  notice  of  final  rulem.aking  is 
issued  under  the  authority  of  sections 
110(a)  and  172  of  the  Clean  Air  Act.  42 
U.S.C.  7410(a)  and  7520. 

List  of 'Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Dated:  September  5.  1984. 
William  D.  Ruckelshaus, 

Adwinistmlor. 

PART  52— {AMENDEDl 

Part  52  of  Title  40,  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  GG— New  Mexico 

1.  Section  52.1628,  is  revised  to  read 
as  follows: 

§52.1628    Review  of  new  sources  and 
modifications. 

(a)  Part  D  Conditional  Approval.  The 
New  Mexico  plan  is  conditionally 
approved  on  the  conditions  specified 
below: 

(1)  Proposed  amendments  to  permit 
regulations  prepared  for  EP.'X  and  public 
review — September.  1984. 

(2)  Hold  public  hearing — November. 
1984. 

(3)  Submit  final  adopted  regulation — 
February.  1985. 

(4)  The  State  must  continue  their 
policy  of  not  issuing  permits  to  new  or 
modified  stationary  sources,  as  specified 
in  the  Governor's  letter  of  May  20, 1980. 

(b)  Part  D  Conditional  Approval.  The 
Bernalillo  County  carbon  monoxide  plan 
is  conditionally  approved  on  the 
condition  that  a  revised  section  20, 
"Permits"  are  submitted  to  EPA  by 
October  1, 1984.  in  addition  the 
Albuquerque-Bemalillo  County  Air 
Quality  Control  Board  must  continue 
their  policy  of  not  issuing  permits  to  new 


or  modified  stationary  sources,  as 
specified  in  the  Governor's  letter  of  May 
20, 1980.  to  fulfill  the  requirements  of 
Part  D. 

|FR  Doc  84-23«18  Piled  9-7-84;  8:48  am] 
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40  CFR  Part  62 

I  Region  II  Docl<et  No.  37;  A-2-FRL-2666-71 

Approval  and  Promulgation  of  State 
Plan  for  Designated  Facilities  and 
Pollutants;  New  York  Plan  for 
Controlling  Fluoride  Emissions  from 
Primary  Aluminum  Plants 

agency:  Environmental  Protection 

Agency. 

action:  Withdrawal  of  final  rule. 

SUMINARY:  On  April  13. 1984  (49  FR 
14741),  the  Environmental  Protection 
Agency  (EPA)  gave  approval,  without 
prior  proposal,  to  a  New  York  State  plan 
for  controlling  fiuoride  emissions  from 
existing  primary  aluminum  reduction 
plants.  The  plan  was  submitted  to  fulfill 
the  requirements  of  section  111(d)  of  the 
Clean  Air  Act,  and  the  regulations 
promulgated  thereunder.  In  its  April  13. 
1984  Federal  Register  notice,  EPA 
indicated  that,  if  it  received  notice  by 
May  14, 1984  that  someone  wished  to 
submit  adverse  or  critical  comments,  the 
final  action  would  be  withdrawn  and  a 
new  rulemaking  initiated  to  provide  an 
opportunity  for  public  comment.  EPA 
did  receive  such  notice  of  pending 
adverse  or  critical  comments  on  the 
plan.  Therefore,  EPA  is  withdrawing  the 
final  action  on  the  plan  and  will  replace 
it  with  new  rulemaking  at  a  later  date. 
DATE:  This  action  is  effective  on  June  12. 
1984. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  the  comment  received  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  II.  Jacob  K.  Javits  Federal 
Building.  26  Federal  Plaza.  New  York. 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  II,  Jacob  K.  Javits 
Federal  Building,  26  Federal  Plaza.  New 
York,  New  York  10278.  (212)  264-2517. 
SUPPLEMENTARY  INFORMATION:  On  Julv 
25,  1983,  the  State  of  New  York 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  an  adopted 
regulation,  Part  209,  "Primary  Aluminum 
Reduction  Plants."  of  Title  6  of  the  New 
York  Code  of  Rules  and  Regulations. 
The  State's  submittal  also  included  a 
Certificate  of  Adoption,  a  Notice  of 


Agency  Action  and  a  document  entitled 
"Potroom  Emission  Measurement 
Methodology  as  used  by  Reynolds 
Metals  Company  St.  Lawrence 
Reduction  Plant,  Massena,  New  York 
13662."  dated  June  16, 1983.  On 
September  2, 1983,  the  State  submitted 
additional  information. 

Based  on  the  information  submitted, 
on  April  13, 1984  (49  FR  14741).  without 
prior  proposal  of  its  action,  EPA 
approved  the  plan.  The  approval, 
however,  did  not  apply  to  a  detailed 
emission  test  measurement  protocol  on 
which  action  was  being  deferred 
pending  receipt  from  the  State  of 
additional  information. 

In  the  notice  of  final  rulemaking,  EPA 
advised  the  public  that  the  effective 
date  of  the  action  was  deferred  for  60 
days  (until  June  12, 1984)  to  provide  an 
opportunity  to  submit  comments  on  it. 
EPA  announced  that  if  notice  was 
received  within  30  days  of  publication  of 
the  final  rule  that  someone  wanted  to 
submit  adverse  or  critical  comments,  the 
final  action  would  be  withdrawn  and  a 
new  rulemaking  initiated  proposing  a  30- 
day  comment  period.  EPA  has  earlier 
published  a  general  notice  explaining 
this  special  procedure  (46  FR  44477: 
September  4, 1981). 

EPA  has  received  notice  of  pending 
adverse  or  critical  comments  on  this 
plan  from  the  Reynolds  Metals 
Company.  Accordingly,  EPA  is  today 
announcing  withdrawal  of  its  approval. 

EPA  is  withdrawing  its  action  to 
approve  the  plan  without  providing  prior 
notice  and  opportunity  for  comment. 
EPA  finds  that  it  has  good  cause  within 
the  meaning  of  5  U.S.C.  553(b)  to 
proceed  without  notice  and  comment. 
Notice  and  comment  would  be 
impractical  in  this  case  because  EPA 
needs  to  withdraw  its  approval  as 
quickly  as  possible  in  order  to  consider 
the  comments  which  the  public  has 
submitted  or  may  wish  to  submit. 
Moreover,  further  notice  is  not 
necessary  because  EPA  has  already 
informed  the  public  that  it  would  follow 
this  procedure  if  it  received  a  request  for 
an  opportunity  to  comment.  For  the 
same  reasons,  EPA  finds  that  it  has  good 
cause  under  5  U.S.C.  553(d)  to  make  this 
withdrawal  effective  as  of  June  12,  1984, 
It  was  this  date  that  the  original 
approval  action  would  have  become 
effective. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Fluoride,  Sulfur, 
Administrative  practice  and  procedure, 
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Intergovenunentai  relationa.  Reporting 
requirements. 

Dated;  Sepfember  5, 1994. 

William  D.  Ruckeishain, 

Administrator.  Environmental  Protection 
Agency. 

(Section  111(d)  of  the  Oean  Air  Act,  as 
amended  |42  U.S.C.  74n(d))) 

PART  t.2— APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACILITIES  AND 
POLLin^ANTS 

Part  62  of  Chapter  I.  Title  40.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  HH— New  York 

$  62.8101     [Removed  and  Reserved] 

Section  62.8101  is  removed  and 
reserved. 

|KR  Doc.  B4-23819  Filed  <>-?-Mt  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docltet  No.  89-14;  Notice  21 

Motorcycle  Controls  and  Displays 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 


summary:  Standard  No.  123,  Motorcycle 
Controls  and  Displays,  specifies 
requirements  for  the  location,  operation, 
identification  and  illumination  of 
controls  and  displays  in  two-  and  three- 
wheeled  motor  vehicles.  TTiis  notice 
amends  Standard  No.  123  by  adding 
symbols  as  an  option  to  the  words 
which  are  presently  required  to  identify 
motorcycle  controls  and  displays.  This 
amendment  brings  the  standard  into 
harmony  with  latest  documents 
promulgated  by  the  International 
Standards  Organization.  The  changes 
should  reduce  compliance  costs  by 
promoting  international  harmonization. 
This  action  results  in  part  from  a 
petition  for  rulemaking  submitted  by 
BMW  of  North  America. 

A  notice  of  proposed  rulemaking  on 
this  subject  was  published  on 
September  8,  1983  (48  FR  40282). 
DATE  Effective  date:  October  10, 1984. 
ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  and  be  addressed  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  D.C.  20590. 

"   r  '  .      ■ 


TOR  niRTNCR  mromiATioN  contact: 
Mr.  Ken  Rutland.  Office  of  Vehide 

Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington,  DC. 
20590  (202-428-2154). 
SUPn^MENTARV  iNPOmuTKM:  Standard 
No.  123  Motorcycle  Controls  and 
Displays,  specifies  requirements  for  the 
location,  operation,  identification  and 
illumination  of  controls  and  displays  in 
motorcycles.  The  purpose  of  the 
standard  is  to  ensure  the  accessibility 
and  visibility  of  controls  and.displays 
and  to  facilitate  their  quick  and  proper 
identification  and  selection  by  a  driver 
in  order  to  reduce  the  safety  hazards 
caused  by  the  diversion  of  the  driver's 
attention  from  the  driving  task,  and  by 
mistakes  in  selecting  controls. 

Among  its  requirements,  Standard  No. 
123  specifies  the  use  of  certain  words  for 
the  identification  of  several  controls  and 
displays.  The  standard  is  silent  as  to  the 
use  of  symbols  in  addition  to  or  in  place 
of  words.  BMW  of  .North  America 
petitioned  for  rulemaking  to  amend  the 
standard  so  that  symbols  may  be  used. 
Its  petition  was  granted  on  August  30, 
1983,  and  a  notice  of  proposed 
rulemaking  implementing  the  grant  was 
published  on  September  6,  1983  (48  FR 
40282). 

The  symbols  proposed  were  those 
developed  by  the  International 
Standards  Organization  (ISO).  Certain 
ISO  symbols  have  also  been  adopted  by 
the  United  Nations  Economic 
Commission  for  Europe  (ECE)  and  the 
European  Economic  Community  (EEC). 

Costs  would  be  reduced  by  facilitating 
international  harmonization. 
Manufacturers  which  produce  vehicles 
for  sale  in  both  this  nation  and  abroad 
would  not  have  to  produce  separate 
dashboards  or  controls  and  displays  to 
meet  conflicting  identification 
requirements. 

NHTSA  proposed  that  Table  3  be 
amended  by  adding  a  new  column 
containing  ISO  sjTnbols  for 
supplemental  engine  stop,  manual 
choke,  electric  starter,  headlamp  upper- 
lower  beam  control,  horn,  turn  signals, 
neutral  indicator,  upper  beam  indicator, 
and  fuel  tank  shut  off  valve.  These 
symbols  could  be  used  in  addition  to,  or 
in  lieu  of,  the  words  presently  required. 
A  footnote  was  added  to  clarify  that  the 
framed  area  of  certain  symbols  may  be 
filled  in. 

There  are  issues  associated  with  the 
use  of  symbols  for  which  NHTSA  was 
especially  interested  in  soliciting 
comments. 

The  first  of  these  issues  was  the 
number  and  type  of  symbols  that  can  be 
used  to  greatest  effect.  The  ISO  is  a 


nonregulatory  body.  The  European 
regolatory  body  (BCE)  has  additional 
and  in  sorae  Instuices  different 
symbols.  Then  are  potential  safety  and 
cost  savings  advantages  to  reaching 
consensus  on  the  most  effective 
sj-mbols.  In  NHTSA's  opinion,  symbols 
should  identify  only  the  most  important 
controls  and  displays.  The  proposal 
listed  symbols  covering  only  9  controls 
and  displays  included  in  Table  3;  the 
ISO  standard  for -motorcycles  (ISO  6727) 
has  22.  NHTSA  solicited  commento  on 
the  number  of  those  symbols  that  should 
be  required  or  permitted,  with  attention 
to  the  question  whether  a  proliferation 
of  symbols  contributes  to  confusion 
rather  than  providing  clarification. 

Another  issue  was  whether,  if  the 
required  words  are  used,  a  manufacturer 
should  be  allowed  to  supplement  those 
words  with  symbols  which  it  has 
developed  on  its  onvn.  Some  of  the  ISO- 
approved  symbols  may  have  an  unclear 
relationship  to  the  function  concerned. 
and  in  these  instances  manufacturers 
may  have  developed  a  more  relevant 
symbol. 

A  further  issue  was  the  permissibility 
of  deviation  from  exact  replication  of  a 
symbol,  such  as  use  of  a  light  symbol 
with  four  rays  rather  than  the  five 
depicted.  The  agency  proposed  that  the 
symbols  specified  shall  be 
""substantially  in  the  form  "  shown  in  the 
new  table  to  cover  minor  errors  that 
have  an  inconsequential  relationship  to 
motor  vehicle  safety.  NHTSA  was 
interested  in  comments  on  this  issue  as 
well.  A  final  issue  was  whether  all 
symbols,  including  those  in  Standard 
.No.  101.  should  be  placed  in  a  separate 
regulation  that  is  not  a  Federal  motor 
vehicle  safety  standard. 

Comments  on  the  notice  were 
received  from  Japan  Automobile 
Manufacturers  Association  (JAMA). 
Kawasaki  Motors  Corp.  U.S.A.,  Yamaha 
Motor  Corp.  U.SA.,  Chrysler  Corp.. 
General  Motors  Corp..  Suzuki  Motor  Co. 
Ltd.,  and  BMW  Bikers  of  Washington. 

The  use  of  ISO  symbols  was 
unanimously  supported,  Kawasaki 
commenting  that  this  is  a  step  toward 
harmonization  of  American 
requirements  with  those  of  other 
nations.  Several  conunenters  suggested, 
however,  that  the  proposed  revision  of 
Table  3  appeared  redundant  in  requiring 
use  of  words  to  identify  control 
operation  (Column  4)  if  a  symbol  were 
also  used.  The  agency  agrees  with  this 
comment  and  the  final  rule  allows 
several  options  for  control  and  control 
position  function  identification:  by  only 
the  symbol  (Column  3).  by  wordiiig 
(Column  2  and  Column  4),  or  by  both 
symbol  and  wording  (Column  2,  Column 
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3.  and  Column  4).  In  addition,  a 
manufacturer  may  provide  symbols  and 
words  where  none  are  shown  in  the 
Columns.  Although  expressed  in 
rewritten  form,  previous  specifications 
of  paragraph  S5.2.3  continue  to  apply; 
permission  to  spell  out  control 
identification  abbreviations,  placement 
of  identification  on  or  adjacent  to  the 
control,  position,  and  appearance  of 
identification  to  the  operator  in  an 
upright  position. 

Kawasaki  pointed  out  to  the  agency 
that  most  modem  motorcycles  do  not 
rely  on  a  "choke"  device  but  incorporate 
an  enrichening  circuit  in  the  carburetor. 
It  asked  that  amendments  be  made  to 
Columns  1  and  2  to  reflect  this  fact, 
allowing  "Mixture  Enrichment"  in 
addition  to  "Manual  Choke",  and 
"Enrichener"  as  well  as  "Chuke '.  While 
the  agency  believes  that  most  operators 
will  continue  to  use  the  word  "choke"  to 
describe  the  system  that  enriches  the 
fuel-air  mixture,  the  agency  has  decided 
to  extend  the  terminology  associated 
with  this  control  to  acknowledge  the 
existence  of  alternative  technoloey  to 
aid  in  cold  starting.  Table  3,  Column  1 
will  therefore  contain  the  equipment 
designation  "Manual  Choke  or  Mixture 
Enrif  hment"  and  Table  3,  Column  2  will 
contain  the  control  and  displny 
identification  "Choke  or  Enrichener". 

NHTSA's  request  for  comments  on  the 
issue  of  the  number  and  types  of 
symbols  that  could  be  used  to  greatest 
effect  was  addressed  only  inferentially 
with  the  comment  that  the  agency  had 
not  proposed  use  of  all  ISO  symbi.ls  for 
motorcycles.  NHTSA  had  also  asked 
whether  if  the  required  words  were 
used,  a  manufacturer  should  be  allowed 
to  supplement  those  words  with 
symbols  other  than  those  of  the  ISO 
which  may  have  an  unclear  relationship 
to  the  function  concerned.  Those  who 
commented  felt  that  only  ISO  symbols 
should  be  permitted,  and  some  asked 
that  the  entire  list  be  provided.  The 
amendment  that  is  the  subject  of  this 
notice  allows  a  manufacturer  to  apply 
its  own  svmbols  for  ignition,  tachometer. 
and  spp-dometer  as  none  are  specified 
for  these  displays  and  controls  in 
Column  3.  It  was  brought  to  the  agency's 
attention  that  the  electric  starter  symbol 
may  not  be  the  one  currently  approved 
by  the  ISO.  The  agency  has  been  able  to 
substantiate  that  the  symbol  proposed 
(adopted  by  the  ISO  in  1981  and  also  the 
symbol  specified  by  ECE  Regulation  No, 


60)  is  the  current  ISO  symbol  and  the 
final  rule  thus  adopts  the  symbol  of  the 
proposal. 

Manufacturers  supported  the  concept 
of  the  permissibility  of  minor  deviations 
from  exact  replication  of  the  ISO 
symbols,  which  may  be  occasioned  by 
space  limitations  on  small  vehicles  such 
as  motorcycles.  Accordingly,  the 
standard  is  amended  as  proposed, 
requiring  only  that  a  symbol  be 
"substantially  in  the  form"  shown  in 
Column  3. 

Finally,  there  was  general  agreement 
that  symbols  in  Standard  No.  123  and 
Standard  No.  101,  Controls  and 
Displays,  should  be  joined  in  a  separate 
regulation  that  is  not  a  Federal  motor 
vehicle  safety  standard.  The  agency 
shall  consider  these  comments  in  future 
rulemaking. 

The  agency  has  assessed  the 
economic  and  other  impacts  of  these 
amendments  and  determined  that  the 
amendment  is  neither  a  m..ijor  rule 
within  the  meaning  of  Executive  Order 
12291  nor  a  significant  rule  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 
Further,  the  agency  concludes  that  the 
economic  and  other  consequences  of 
these  amendents  are  so  minimal  as  not 
to  require  preparation  of  a  full 
regulatory  evaluation.  The  impact  is 
minimal  because  the  cost  difference 
between  using  words  and  symbols  is 
negligible  and  because  use  of  symbols 
instead  of  words  is  optional. 

The  agency  has  analyzed  these 
amendments  for  purposes  of  the 
Regulatory  Flexibility  Act.  Since  they 
will  not  impose  any  significant  new 
requirements  or  result  in  significant  cost 
impacts,  1  certify  that  the  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Motorcycle  manufacturers, 
those  affected  by  the  amendments,  are 
generally  not  small  businesses  within 
the  meaning  of  that  Act.  Small 
organizations  and  small  governmental 
jurisdictions  will  be  only  affected  by  the 
amendment  to  the  extent  that  they 
purchase  vehicles  which  must  comply 
with  the  standard.  Since  the 
amendments  would  not  impose  any 
significant  new  requirements  or  result  in 
significant  cost  impacts  for 
manufacturers,  the  agency  concludes 
that  the  amendments  will  not 
significantly  affect  small  organizations 
or  small  governmental  jursdictions. 


Similarly,  the  agency  has  analyzed 
these  amendments  for  the  purposes  of 
the  National  Environmental  Policy  Act. 
The  agency  has  concluded  that  the 
amendments  will  not  have  a  significant 
effect  on  the  human  environment. 

Because  the  amendment  relieves  a 
restriction,  is  optional  in  nature,  and 
furthers  international  harmonization,  it 
is  hereby  found  for  good  cause  shown 
that  an  effective  date  earlier  than  180 
days  after  issuance  is  in  the  public 
interest,  and  the  amendment  is  effective 
30  days  after  publication  in  the  Federal 
Register. 

The  engineer  and  attorney  primarily 
responsible  for  this  rulemaking  action 
are  Ken  Rutland  and  Taylor  Vinson, 
respectively. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  the 
following  amendments  are  made  in 
§  571.123  and  Chapter  V  of  Title  49, 
Code  of  Federal  Regulations: 

1-  Section  So. 2. 3  is  revised  to  read; 

§571.123    Standard  No,  1 23;  motorcycle 
controls  and  displays. 

*  •  •         *         • 

S5.2.3    Control  and  display 
identification.  If  an  item  of  equipment  in 
Table  3,  Column  1,  is  provided,  the  item 
and  its  operational  function  shall  be 
identified  by; 

(a)  A  symbol  substantially  in  the  form 
shown  in  Column  3;  or 

(b)  Wording  shown  in  both  Column  2 
and  Column  4;  or 

(c)  A  symbol  substantially  in  the  form 
shown  in  Column  3  and  wording  shown 
in  both  Column  2  and  Column  4. 

The  abbreviations  "M.P.H.",  "r/min", 
"Hi".  "Lo".  "L".  "R",  and  "Res  ' 
appearing  in  Column  2  and  Column  4 
may  be  spelled  in  full.  Symbols  and 
words  may  be  provided  for  equipment 
items  where  none  are  shown  in  Column 
2,  Column  3,  and  Column  4.  Any 
identification  provided  shall  be  placed 
on  or  adjacent  to  the  control  or  display 
position,  and  shall  appear  upright  to  the 
operator. 

*  •         *         *         • 

2.  Table  3  is  revised  to  read: 
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TabI*  3 
Motorcycle  Control  and  Display  Idantlfication  Raquiramantt 


No 

Column  1 

Column  2 

Column  1 

Cotumn4 

Eot«pm»ot 

Control  •<yl  D<»pt»Y 
*<J»n|if.C*riOn 

Control  ry)  0iw»a, 
l<>»nti(w»tK)n 

Svfnbol 

«♦  Control  0»  0«pi*v 

t 

lpr"tiO-< 

iQn.rictn 

OH 

2 

Smp  fOW     Run! 

C-'0'n«   SfTO 

n  o 

0"  ■'Ro" 

J 

M*"u»i  Cfxjtit   or 
f<-xture  Enrichment 

Csok«    "r 
Eru  ictiener 

\ 

< 

fmrt'>c   Sf8-l»' 

) 

(?) 

St»" 

% 

t-'Crt 

ID' ID' 

H.    Lo 

e 

Morn 

Horn 

kr 

7 

Turn  Si9n#( 

Tu". 

♦  <>, 

L    • 

a 

Sp«*do<Ti»t». 

M  »  H 

W  »  M  ' 

9 

Kt^'r^i  Intffcalo* 

KWijtr*! 

N 

- 

fO 

Upp*'  Beam  IndicBTw 

M.B^  BMr~ 

ID' 

n 

T»chom«t»r 

H  P  M       or 

r/'nun. 

>2 

fu«  T»r>li   ShutDff  Vatv* 
ICW    On    Rm  I 

Fuel 

'  J 

0«     On     Rm 

'   R»gu.f»a  only   ll  Macl'ic  (Unx    •  Mpottl  l-um   igr.IKjn   (wtlch 

'  f'»m»cl  arau  may  o*  fiMM 

1  Th,  p.,,  of  .„o«l  •  •  .»V«  •yn'*OI    Wt>.n  It,,  .nd^lo.,  to.  1^  .nO  r-gt,!  turn  op,,,,,  ,r  3.p.^a,n„y  ^o«^,,     ,^ 
^  t>*o  •r.ow,  »«  b«  considwM  Mp*r«i«  •vmt>ol,  end  may  tw  •(>*»<]  •cco'd^giy 

•  M  P  H    ,nc-,M«  in  •  clock^nM  dr^tw    M,,©-  OftO^ton,  (t^  num.,.1,  •poM'  ,1   10  "-.f"-  .r-.»-.,.,    m,no, 
8',duaiK>n,  at  th«  5  mph  miarval,    i37  f  R    17474  -  Auguat  29    1972    E«»ct.va   9  1   74 


(Sees.  lOJ  119.  Pub,  L.  8t^5bJ.  80  Sldt.  71U  (15 
U.S  C  1392.  1407):  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on  August  31,  1984. 

Diane  K.  Steed, 

A(iir}in:s!rator. 

IKH  (lor  B*-23'M)  F.lpd  9- --B4  «45  Hm) 
BILLING  COOC  4910-59-« 


DEPARTMENT  OF  THE  INTErIoR 

Fish  and  Wildlife  Service 

50  CFR  Parts  32  and  33 

Addition  of  Thirteen  National  Wildlife 

Refuges  to  the  Lists  of  Open  Areas  for 

Migratory  Bird  Hunting,  Upland  Game 

Hunting,  Big  Game  Hunting,  and/or 

Sport  Fishing 

Cjrrrction 

In  FR  Doc  84-14B33  beginning  on  page 


22819  in  the  issue  of  Friday,  June  1. 1984. 
make  the  following  correction: 

On  page  22822.  in  the  third  column,  in 
the  fifth  paragraph  the  last  sentence 
should  read.  "We  are  not  aware  of 
evidence  of  the  above  situation  at 
Tensas  River  NWR." 

BtLUMQ  COOC  1SOS-01-N 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnrioaphertc 
Administration 

50  CFR  Part  672 

I  Docket  No.  40302-21] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Sf  r\ice  [.\MFS),  NOAA,  Commerce. 
action:  Notice  of  closure. 


summary:  The  Director,  Alasi<a  Region, 
N'MFS  (Regional  Director),  has 
determined  that  the  optimum  yield  of 
sablefish  will  be  achieved  in  part  of  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
.Alaska  in  waters  of  the  Southeast 
Outside  District  which  intrude  as  culs- 
de-sac  into  Alaska's  coastal  waters. 
Closure  of  these  intrusions  to  fishing  for 
sdblefish  by  vessels  of  the  United  States 
IS  necessary  to  prevent  overfishing  of 
sablefish.  This  action  is  intended  to 
promote  the  conservation  of  sablefish. 
DATES:  Closure  of  the  culs-de-sac  in  the 
Southeast  Outside  District  is  effective  at 
noon,  Alaska  Daylight  Time  (ADT). 
September  5. 1984,  until  noon,  Alaska 
Standard  Time,  December  31,  1984. 
Public  comments  are  invited  on  these 
closures  until  September  16,  1984. 
ADDRESS:  Comments  should  be  sent  to 
Robert  W.  McVey,  Director,  Alaska 
Region.  .National  Marine  Fisheries 
Service.  P.O.  Box  1668,  Juneau,  AK 
99802,  During  the  comment  period,  the 
ddta  upon  which  this  notice  is  based 
will  be  available  for  public  inspection 
during  business  hours  (8:00  am,  to  4:30 
p.-n.  ADT  weekdays)  at  the  .NMFS 
Alaska  Regional  Office  Federal 
Building.  Room  453,  709  West  Ninth 
Street,  Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Management 
Biologist.  NMFS),  907-586-7230. 
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SUPn^MENTARV  MFOfWUmON:  The 

Fishery  Management  Plan  for  the 
Groundfiah  Fishery  of  the  Gulf  of  Alaska 
(FMP),  which  governs  the  groundfish 
fishery  in  the  fishery  conservation  zone 
(FCZ)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  provides  for  inseason 
adjustments  of  fishing  seasons  and 
areas.  Implementing  rules  at  S  672.20 
specify  that  these  adjustments  will  be 
made  by  the  Secretary  of  Commerce 
(Secretary)  by  notice  in  the  Federal 
Register  under  §  672.22(a). 

Three  regulatory  areas  of  the  Gulf  of 
Alaska  are  defined  in  5  672.2.  One  of 
these  is  the  Eastern  Regulatory  Area, 
which  is  further  divided  info  four 
regulatory  districts  for  the  purpose  of 
better  managing  sablefish:  West 
Yakutat,  East  Ydkutat,  Southeast 
Outside,  and  Southeast  Inside. 

Parts  of  the  FCZ  of  the  Southeast 
Outside  District  intrude  as  culs-de-sac 
(described  at  49  FR  8931,  March  9,  1984), 
into  the  inner  coastal  waters  of  the 
southeast  Alaska  archipelago  within  the 
Southeast  Inside  District  which  is 
administered  by  the  State  of  Alaska. 
The  fishing  season  for  sablefish  opened 
in  the  Southeast  Inside  District, 
including  the  culs-de-sac,  on  January  1, 
1984.  It  was  closed  in  the  culs-de-sac  on 
March  6,  1984,  by  emergency  interim 
rule  (49  FR  8931,  March  9, 1984),  and  the 
closure  was  extended  (49  FR  24142,  June 
12, 1984)  to  noon,  September  1, 1984, 
under  {  305(e)  of  the  Magnuson  Act.  The 


opening  on  September  1, 1984,  coincided 
with  Alaska's  season  in  the  Southeast 
Inside  District,  which  lies  within  the 
territorial  sea.  While  this  fishery  was 
open  (January  1  to  March  6, 1984),  88  ml 
of  sablefish  was  harvested.  Except  for 
the  culs-de-sac  the  Southeast  Outside 
District  remained  open  for  sablefish 
fishing  by  notice  in  the  Federal  Register 
until  June  29,  1984  (49  FR  27521,  July  5, 
1984).  That  notice  made  clear  the  North 
Pacific  Fishery  Management  Council's 
policy  that  the  groundfish  fisheries  in 
the  intrusions  should  be  managed  in 
close  coordination  with  the  State  of 
Alaska's  management  of  groundfish  in 
the  Southeast  Inside  District.  The  notice 
also  stated  that  sablefish  harvested  in 
the  intrusions  before  the  closure  on 
March  6,  1984  (88  mt),  would  be  counted 
as  part  of  the  OY  for  the  Southeast 
Inside  District,  which  is  specified  in  the 
VMP  to  be  500  mt.  The  balance  of  this 
amount  will  be  harvested  on  and  after 
September  1.  1984,  by  approximately  90 
vessels  which  are  expected  to 
participate  in  the  fishery.  At  this  effort 
level,  it  is  anticipated  that  the  remaining 
OY  will  be  taken  by  September  5,  1984 

Therefore,  the  Secretary  issues  this 
notice  prohibiting  further  fishing  for 
sablefish  by  vessels  of  the  United  States 
in  the  culs-de-sac  of  the  Southeast 
Outside  District  after  noon  on 
September  5,  1984.  This  closure  will  be 
effective  when  this  notice  is  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register  and  after  it  has  been 


publicized  for  48  hours  through 
procedures  of  the  Alaska  Department  of 
Fish  and  Game.  If  comments  are 
received,  the  necessity  of  this  closure 
will  be  recgnsidered  and  a  subsequent 
notice  will  be  published  in  the  Federal 
Register,  either  confirming  this  notice's 
continued  effect,  modifying  it,  or 
rescinding  it. 

Other  Matters 

The  sablefish  stock  in  the  affected 
area  will  be  subject  to  harm  unless  this 
order  takes  effect  promptly.  The  Agency 
therefore  finds  for  good  cause  that 
advance  notice  and  pubfic  comment  on 
this  order  are  contrary  to  the  public 
interest  and  that  the  effective  date 
should  not  be  delayed. 

This  action  is  taken  under  the 
duthority  of  §  672.22(a),  and  complies 
with  Executive  Order  12291.  It  is  not 
subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  It  requires  no 
collection  of  information  for  purpose  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Fart  672 

Fish,  Fisheries,  Reporting 
requirements. 

(16US.C.1801e^se(?.) 

Dated:  September  4,  1984. 
Carmen  ).  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Sen-ice. 
|FR  Doc  M-23816  Filed  9~S-84:  1  41  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   in   the  rule 
making  pnor  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  308,  318,  320.  327.  and  381 

lDocketNo.ei-013EJ 

Canning  of  Meat  and  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

AcnoM:  Pixiposed  rule:  extension  of 
comment  period. 


summary:  On  April  12, 1984,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  proposal  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  by  adding  a 
number  of  provisions  covering  thermally 
(heat)  processed  meat  and  poultry 
products  packed  in  hermetically  sealed 
containers.  On  July  11, 1984,  the  FSIS 
extended  the  initial  60-day  comment 
period  to  September  10, 1984.  Recently, 
however,  two  national  trade  asociations 
have  requested  that  the  comment  period 
be  extended  an  additional  30  days. 
Therefore.  FSIS  is  extending  the 
comments  period  to  October  10, 1984, 
DATE:  Comments  must  be  received  on  or 
before  October  10, 1984. 
ADDRESSES:  Written  comments  to: 
Regulations  Office,  Attn:  Annie  Johnson. 
FSIS  Hearing  Clerk,  Room  2637,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250,  Oral 
comments  as  provided  under  the  Poultry 
Products  Inspection  Act  should  be 
directed  to  Mr.  Bill  Dennis,  (202)  447- 
3840. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Bill  Dennis,  Director,  Processed 
Products  Inspection  Division.  Meat  and 
Poultry  Inspection  Technical  Services, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington 
DC  20250.  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION:  On  April 
12, 1984,  the  Food  Safety  and  Inspection 
Service  published  a  proposed  rule  in  the 
Federal  Register  (49  FR  14636)  to  amend 


the  Federal  meat  and  poultry  products 
inspection  regulations  by  adding  a 
number  of  provisions  covering  those 
thermally  (heat)  processed  meat  and 
pouItr>'  products  packed  in  hermetically 
sealed  containers  that  are  currently 
regulated  as  "canned"  products.  The 
comment  period  was  orignially 
scheduled  to  end  Juy  11, 1984.  However, 
because  of  the  proposal's  length  and 
complexity,  several  trade  associations 
requested  additional  time  to  study  the 
proposal  and  submit  comments. 
Therefore,  the  FSIS  determined  that 
there  was  sufficient  justification  for 
extending  the  comments  period.  On  July 
11,  1984,  FSIS  published  a  notice  in  the 
Federal  Register  (49  FR  28252)  granting 
an  extension  until  September  10. 1984. 
The  July  11. 1984,  notice  contained  some 
additional  information  clarifying  the 
types  of  products  covered  by  the 
proposed  rule.  As  a  result,  the  National 
Food  Processors  Association  and  the 
Can  Manufacturer's  Institute  have 
requested  an  additional  30  days  to  study 
the  proposal  and  submit  comments.  The 
FSIS  has  determined  that  there  is 
sufficient  justification  for  extending  the 
comments  period  to  October  10,  1964. 

Done  at  Washington,  DC  on:  September  6. 
1984. 

Donald  L.  Houston. 

Administrator.  Food  Safety  and  Inspection 
Sen'ice. 

(FK  Doc.  a«-2«00e  Filed  9-7-84:  8:45  un\ 
nUJNa  COQC  3410-DM-M 


CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  255 

(Economic  RaguteUons  Docket  41666] 

Carrier-Owned  Computer  Reservations 
Systems 

Dated:  August  21. 1984. 
AGENCY:  Civil  Aeronautics  Board. 
ACnoH:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  CAB  proposes  to  adopt 
rules  that  would  forbid  release  of 
computer-generated  sales  data  on  any 
U.S.  air  carrier  to  foreign  carriers 
without  the  consent  of  the  U.S.  air 
carrier.  The  CAB  also  proposes  to  adopt 
rules  that  would  require  airline 
computer  reservations  system  vendors 
to  disclose  current  display  and  edit 
criteria  and  weights,  connect  points,  and 
data  base  update  procedures  and 
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formats  to  all  interested  persons.  The 
CAB  is  proposing  these  changes  to  the 
CRS  rule  at  its  own  initiative. 
DATES:  Comments  by:  September  25. 
1984.  Reply  comments  by:  October  5. 
1984. 

Comments  received  after  this  date 
will  be  considered  by  the  Board  only  to 
the  extent  practicable. 

ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  41688.  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue.  NW..  Washington.  DC.  2042a 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  NW..  Washington, 
D.C.  as  soon  as  they  are  received. 

FOR  FURTHER  DUFORMATION  CONTACT 

Robert  D.  Young  (202)  673-6080.  Samuel 
E.  Whitehom  (202)  673-5450,  Paul 
Samuel  Smith  (202)  673-S45a  Barry  L 
Molar  (202)  67S-5205  or  George  S. 
Baranko  (202)  675-6011.  Civil 
Aeronautic*  Board.  1825  Connecticut 
Avenue.  NW..  Washington.  D.C  20428. 

SUPPUaKNTARV  INFOWMATIOW.  In  late 

1982.  Congress  directed  us  to  investigate 
the  competitive  and  consumer 
protection  ramifications  of  computer 
reservations  tystems  (CR^'i)  used  by 
travel  agents  in  marketing  air 
transportation  services.  On  June  1. 1983. 
we  submitted,  in  consultation  with  the 
Justice  Department  a  Report  to 
Congress  on  Airiine  Computer 
Reservations  Systems. 

Before  and  after  release  of  the  Report, 
we  received  petitions  from  airlines  and 
travel  agents  seeking  regulation  of 
various  practices  of  airline  CRS  owners. 
FoUdwing  additional  investigation  and 
issuance  of  an  Advance  Notice  of 
Proposed  Rulemaking  (EDR-466). 
Dockets  41663  and  41686.  we  concluded 
that  rules  were  necessary  to  eliminate 
competitive  and  consumer  injury,  and 
we  proposed  such  rules  in  EOR-466C  49 
FR  11644.  March  27. 1984.  With  some . 
adjustments,  we  adopted  these  rules  on 
July  27. 1984.  Among  other  things,  the 
rules  preclude  use  of  carrier  identity 
factors  (bias)  to  order  flight  displays, 
forbid  unjustly  discriminatory  CRS 
access  prices,  and  require  distribution  of 
all  sales  data  generated  by  a  CRS  to  all 
carriers  participating  in  that  system. 

After  reviewing  the  comments  filed  in 
these  proceeduigB  and  carefully 
considering  the  ramifications  of  our 
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proposed  rules  we  decided  that  the 
rules'  operation  might  be  improved  by 
certain  modifications.  In  EDR-475,  49  FR 
31436,  August  7, 1964,  we  proposed 
revisions  that  address  the  particular 
problem  of  bias  in  connecting  flight 
displays.  But  this  notice,  we  propose  to 
amend  the  disclosure  requirements  of 
Part  255  in  two  respects:  First,  to  require 
vendors  to  disclose  criteria  for  selection 
and  display  of  information  to  any 
interested  person,  not  just  airlines  and 
agents,  and  second,  to  require  CRS 
vendors  to  withhold  CRS^generated 
information  on  U.S.  participating 
carriers  from  foreign  airlines. 

Proposed  Rule* 

/.  Public  Disclosure 

Our  decision  to  elunicate  bias  in  the 
main  rulemaking  was  an  e^ort  to  ensure 
that  flights  are  presented  to  travel 
agents,  and  in  turn,  to  passengers  on  the 
basis  of  objective  service  considerations 
and  thus  to  enhance  air  transport 
competition.  To  facilitate  enforcement  of 
those  rules,  we  also  required  that  CRS 
vendors  disclose  the  criteria  used  in 
ordering  flight  displays  and  the  weights 
assigned  each,  the  connect  points 
selected  for  building  connecting  flights 
in  each  city-pair  market  in  which 
connecting  flights  are  displayed,  and  the 
formats  and  procedures  used  to  update 
data  in  their  systems.  Subsections 
4(b)(2),  (c)(3).  and  (d)(2)  of  Part  255.  By 
the  terms  of  our  rule  all  participating 
carriers  and  travel  agent  subscribers  in 
each  CRS  are  entitled  to  this 
information  upon  request.  Limiting  the 
dissemination  requirement  to  these 
persons  seemed  adequate  to  our  purpose 
of  enforcement  assistance. 

We  now  believe  that  any  interested 
person  should  be  able  to  request  this 
information.  This  modification  of  our 
rule  would  have  several  benefits.  First, 
it  will  expand  the  universe  of  jjersons 
monitoring  CRS  practices  and  who 
might  bring  possible  abuses  of  CRS 
power  to  our  attention.  Second  it  would 
enable  non-participating  carriers  to 
weigh  the  effects  of  entering  into  a 
contract  with  a  CRS  vendor.  Third,  our 
proposal  would  permit  consumer  groups 
to  compare  the  services  of  the  various 
CRS's  and  to  recommend  to  travel 
agents  and  consumers  which  system 
offers  the  best  information  on  flights  and 
fares.  Broader  availability  of  this 
information  may  also  enhance  public 
familiarity  with  these  systems  and 
improve  consumers'  ability  to  judge  the 
quality  of  service  received. 

Greater  dissemination  should  not  be  a 
significant  additional  burden  to  CRS 
vendors.  We  do  not  expect  that  this 
modification  will  result  in  a  substantial 


increase  in  information  requests, 
although  we  seek  comment  on  this  point. 

To  implement  this  proposal,  we  would 
delete  the  phrase  "to  all  subscribers  and 
partfcipating  carriers,"  where  it  appears 
in  subsections  (b)(2),  {c)(3)  and  (d)(2)  of 
§  255.4  of  our  CRS  rules. 

We  are  also  requesting  comments  on 
an  alternative  modification  to  our 
disclosure  requirement.  It  would  require 
CRS  vendors  to  distribute  information 
on  display  criteria  and  format  rules  to 
participating  carriers  and  subscribing 
agents  automatically,  rather  than  upon 
request  as  our  rules  currently  provide.  In 
addition.  CRS  vendors  would  be 
obligated  to  give  this  information  to 
third  parties  on  request.  We  are 
concerned,  however,  that  this  proposal 
may  impose  a  substantial  burden  on 
CRS  vendors.  Consequently,  we  are 
particularly  interested  in  comments  on 
the  costs  of  this  alternative  and  on  ways 
CRS  vendors  may  be  able  to  comply 
with  it  without  substantial  cost.  For 
example,  CRS  vendors  may  be  able  to 
construct  a  file  in  their  systems  for  this 
information  and  make  it  accessible  to  all 
subscribers.  While  this  would  not 
satisfy  any  obligation  to  those  without 
access  to  a  terminal,  it  could  greatly 
reduce  compliance-related  expenses. 

//.  Disclosure  of  Market  Data  to  Foreign 
Carriers 

Another  provision  of  our  rules  on  CRS 
practices  deals  with  computer  generated 
information.  Each  CRS  generates 
detailed  reports  on  the  transactions 
between  each  agent  and  air  carrier 
participating  in  that  system.  These 
reports  appear  to  be  very  useful  to  CRS 
vendors  in  competing  with  other 
carriers.  Given  the  nature  of  the 
information,  and  the  fact  that  it  was  not 
available  to  the  CRS  vendors'  air  carrier 
competitors,  we  decided  to  require 
vendors  to  distribute  whatever  market 
data  they  generate  to  all  participating, 
carriers,  upon  request.  EDR-466C,  49  FR 
11644,  March  27,  1984. 

Some  commenters  have  urged  us  to 
limit  CRS  vendors'  obligations  to 
distribute  CRS  generated  information  to 
include  distribution  to  U.S.  carriers  only. 
In  their  view,  absent  such  a  limitation, 
foreign  air  carriers  may  be  able  to 
obtain  an  unwarranted  advantage  over 
U.S.  carriers  because  foreign  airlines  do 
not  disclose  limilar  data  to  U.S.  carriers. 

We  tentatively  conclude  that  these 
concerns  are  justified.  In  fact,  similar 
considerations  have  led  us  to  restrict 
foreign  carrier  access  to  information 
U.S.  carriers  are  obligated  to  submit  to 
us.  Existing  requlations — 14  CFR  241.19- 
6  and  399.100 — forclose  access  to  certain 
marketing  data  obtained  from  U.S. 
carriers  because  comparable 


information  on  foreign  airlines  is  not 
available.  Similarly,  foreign  carriers  that 
own  or  operate  CRS's  that  discriminate 
against  U.S.  airlines  are  not  entitled  to 
the  protection  of  our  rules,  including 
sales  data.  Section  255.9(b). 
Consequently,  we  are  proposing 
modifications  to  our  rules  to  further 
these  policies. 

We  propose  to  limit  our  rule  to  require 
that  CRS-generated  sales  information  be 
distributed  only  to  domestic  airlines.  In 
addition,  we  are  proposing  a  rule  that 
specifically  prohibits  the  release  of 
computer  generated  marketing 
information  to  foreign  carriers,  unless 
the  release  is  specifically  authorized  by 
the  U.S.  carrier  to  whom  the  data 
relates.  This  prohibition  would  apply 
both  to  CRS  vendors  and  to  U.S.  carriers 
that  receive  such  data  from  the  vendors. 

Paperwork  Reduction  Act 

The  collection-of-information 
requirements  in  this  proposal  are  subject 
to  the  Paperwork  Reduction  Act,  Pub.  L 
96-511,  44  U.S.C.  Chapter  35.  Those 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  Persons 
may  submit  comments  on  the  collection- 
of-information  requirements  to  OMB 
and  to  the  Board.  Comments  sent  to 
OMB  should  be  addressed  to:  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Desk  Office  for  Civil  Aeronautics 
Board,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503. 

Initial  Regulatory  FlexitMlity  Analysis 

The  Regulatory  Flexibility  Act,  Pub.  L. 
96-354,  is  designed  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regulation  of  small  businesses  and 
other  small  entities.  It  requires 
regulatory  flexibility  analyses  for  rules 
that,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Board  tentatively  finds  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
to  expand  the  duty  of  CRS  vendors  to 
disclose  criteria,  formats,  etc.  should 
directly  benefit  only  a  small  number  of 
individuals  and  organizations  relative  to 
the  thousands  of  entities  to  whom  this 
information  is  now  available.  None  of 
the  CRS  owners  subject  to  the  proposed 
rules  is  a  small  business  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Our  reciprocal  denial  of  marketing 
data  to  foreign  carriers  would  only 
benefit  U.S.  airUnes  (of  any  size)  with 
whom  they  compete.  Neither 
amendment  contains  any  direct 
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reporting,  recordkeeping,  or  other 
compliance  requirements. 

There  are  other  federal  rules  that 
duplicate,  overlap,  or  conflict  with  these 
proposed  rules. 

Regulatory  Impact  Analysis  Review 

Executive  Order  12291,  dated 
February  17, 1981,  requires  every 
executive  agency  to  prepare  a 
Regulatory  Impact  Analysis  for  every 
"major  rule."  Major  rule  is  defined  in  the 
order  as  any  that  is  likely  to  result  in  (l) 
an  annual  effect  on  the  economy  of  $100 
million  or  morei  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employTnent, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  an  independent  agency,  the  Civil 
Aeronautics  Board  is  not  required  to 
comply  with  E.0. 12291.  Because  of  the 
importance  of  this  rule  and  its  expected 
transfer  to  the  Department  of 
Transportation  in  connection  with  the 
sunset  of  the  Board,  we  have  voluntarily 
examined  whether  the  proposed  rules 
constitute  major  rules,  and  we  have 
determined  that  they  do  not. 

The  rules  represent  only  slight 
modifications  of  an  existing  rule.  Neither 
is  likely  to  have  an  annual  effect  on  the 
economy  of  $100  million.  The  potential 
denial  of  commercially  sensitive 
information  to  competing  foreign  airlines 
can  only  favorably  affect  U.S.  carriers. 
At  the  same  time  keeping  market  data 
from  foreign  competitors  is  consistent 
with  existing  regulations  designed  to 
prevent  competitive  imbalance.  There 
should  be  only  minor  incremental  costs 
to  CRS  vendors,  the  nation's  largest  air 
carriers,  attributable  to  disclosure  of 
system  criteria,  etc.  to  more  people.  On 
the  other  hand,  the  ability  to  obtain 
more  information  on  the  operation  of  the 
single  most  important  airline  ticket 
distribution  mechanism  can  only  benefit 
consumers. 

Comment  Period 

In  light  of  our  conclusions  gbout  the 
significant  potential  for  competitive 
harm  and  consumer  injury  from  CRS 
practices,  comments  on  this  notice  of 
proposed  rulemaking  will  be  due  15 
days  after  publication  in  the  Federal 
Register  and  reply  comments  will  be  due 
10  days  after  the  comments.  Our 
investigation  of  CRS  practices  began 
eighteen  months  ago.  In  that  time,  CRS 
vendors,  participating  carriers,  travel 
agents,  federal  agencies,  and  others 


have  had  multiple  opportunities  to 
comment  and  otherwise  contribute  to 
the  record.  Part  255,  which  the  proposed 
rule  supplements,  will  be  made  effective 
in  the  fall  of  this  year.  So  as  to  avoid 
additional  programming  and  operational 
changes,  we  hope  to  put  into  force  the 
ultimate  rules  at  the  same  time  as  Part 
255. 

List  of  Subjects  In  14  CFR  Part  255 

Air  carriers,  Air  transportation — 
foreign,  Consumer  protection,  Travel 
agents. 

PART  255— [AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  Ci-R  Part 
255,  Carrier-Owned  Computer 
Reservations  Systems,  as  follows: 

1.  Section  255.4,  Display  of 
Information,  would  be  amended  by 
revising  paragraphs  {b)(2),  (c)(3J,  and 
(d)(2)  to  read  as  follows: 

§255.4    Olsptay  of  InformaUon. 
•        •        •        •        « 

(b)-  •  * 

(2)  System  vendors  shall  provide  upon 
request  the  current  criteria  used  in  order 
fiights  for  the  primary  displays  and  the 
weight  given  to  each  criterion. 

(c)  *  •   * 

(3)  System  vendors  shall  provide  upon 
request  current  information  on: 

(i)  All  connecting  points  used  for  each 
market; 

(ii)  All  criteria  used  to  select 
connecting  points; 

(iii)  All  criteria  used  to  "edit" 
connecting  points;  and 

(iv)  The  weight  given  to  each  criterion 
in  paragraphs  {c)(3)  (ii)  and  (iii)  of  this 
section. 

(d)  •  *  • 

(2)  Each  system  vendor  shall  provide 
upon  request  all  current  data  base 
update  procedures  and  data  formats. 

2.  Section  255.8,  Marketing 
Information,  would  be  revised  to  read  as 
follows: 

§  255.8    Marketing  Informatiotv 

(a)  Each  system  vendor  shall  make 
available  to  all  U.S.  participating 
carriers  on  non-discriminatory  terms  all 
marketing,  booking  and  sales  data 
relating  to  U.S.  carriers  that  it  elects  to 
generate  from  its  system. 

(b)  Except  as  required  in  |  255.8(a) 
system  vendors  and  participating 
carriers  shall  not  release  marketing, 
booking  and  sales  data  they  generate  or 
receive  relating  to  international 
operations  of  any  carrier,  absent 
authorization  to  do  so  by  the  carrier. 

(Sees.  102,  204,  404,  411.  419.  1102.  Pub.  L  85- 
726  as  amended,  72  Stat  740.  743,  760.  769. 


797;  Stat.  1732:  49  U.S.C.  1302, 1324. 1374, 
1381.  1389.  1502) 

By  ihe  Ovil  Aeronaubca  Board. 
Phyllis  T.  Kaylor. 

Secretary, 

|FH  Doc  M-^saU  fiimd  »-7-M;  M*  ami 
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DEPARTMEHT  OF  THE  TREASURY 

Customs  Service 
19  CFR  Pert  10 

Proposed  Customs  Regulations 
Amendments  Relating  to  Waiver  of 
Certificate  of  Registration  for  Articles 
Exported  for  Repairs,  Alterations,  or 
Processlr>g 

AQCNCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Proposed  rule. 


summary:  This  document  propotea  to 
amend  the  Customs  Regulatloiu  to 
provide  for  waiver  of  the  Certificate  of 
Registration  required  for  entry  of 
articles  exported  for  repair,  alteration. 
or  processing  abroad,  upon  payment  of 
duty  on  only  the  value  of  the  %vork  d<Hie 
abroad,  when  the  importo-  satiafiec 
Custom*  that  exportation  oi  the  articles 
occurred.  These  ameadmenti  are 
necessary  because,  in  many  instances, 
the  carrier  or  shipper  of  the  exported 
articles  fails  to  properly  register  them 
with  Customs  before  exportation.  This 
must  be  done  for  the  importer  to  claim 
entry  of  the  articles  under  special  tariff 
provisions  subjecting  them  to  duty  only 
on  the  work  done  abroad,  not  on  the 
value  of  the  articles. 

DATE  Comments  must  be  received  on  or 
before  November  9, 1984. 
ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch.  U.S, 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Room  2428,  Washington. 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leo  Wells.  Ehity  Assessment  Division. 
U.S.  Customs  Service.  1301  Constitution 
Avenue  NW.,  Washington.  D.C  Z^7:?9 
(202-506-2957). 

SUPPUEMCNTARY  INFORMATION: 

Background 

Section  10.8(a).  Customs  Regulations 
(19  CFR  10.8(a)),  provides  that  before 
exporting  articles  which  are  subject  on 
return  to  the  United  States  to  duty  on 
the  value  of  repairs  or  alterations 
performed  abroad,  as  provided  for  in 
item  806.20.  Tariff  Schedules  of  the 
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United  States  (TSUS.  Tariff  Act  of  1930, 
as  amended,  19  U.S.C.  1202),  a 
Certificate  of  Registration  (the  top 
portion  of  Customs  Form  4455)  shall  be 
filed  (in  an  original  only)  by  the  owner 
or  exporter  with  the  district  director  of 
Customs  before  the  departure  of  the 
exporting  conveyance.  Section  10.9(a). 
Customs  Regulations,  sets  forth  similar 
requirements  for  articles  exported  for 
processing  and  later  returned  to  the 
United  States  under  item  806.30,  TSUS. 
except  that  Customs  Form  4455  must 
include  a  statement  by  the  exporter  or 
owner  on  the  reverse  side,  containing 
the  name  and  address  of  the  U.S. 
manufacturer  and  other  U.S.  processing 
details.  The  requirements  for 
supervision  by  Customs  before 
exportation  of  the  articles  are  intended 
to  aid  Customs  officials  in  determining 
what  repairs,  alterations,  or  processing 
were  done  abroad  and  what  their  cost  or 
value  was,  and  to  ensure  that  the 
returned  articles  are  the  same  articles 
th.it  were  exported. 

Waiver  of  the  Certificate  of 
Registration  is  provided  for  by  both 
S§  10.8(k)  and  10.9(k).  Customs 
Regulations,  provided  the  district 
director  is  satisfied  that  the  returned 
articles  are  entitled  to  entry  under  either 
item  806.20  or  806.30,  TSUS,  and  that  the 
failure  to  comply  with  registration 
requirements  was  due  to  inadvertence, 
mistake,  or  inexperience,  and  not  to 
negligence  or  bad  faith. 

Customhouse  brokers  along  the  U.S./ 
Canadian  border  claim  that  they,  acting 
on  behalf  of  the  importer  and/or 
exporter,  are  often  unable  to  comply 
with  the  registration  requirements 
because  the  carrier  or  shipper  of  the 
articles  exported  for  work  abroad  fails 
to  present  the  registration  form  to 
Customs  at  the  border  crossing  station 
before  exportation.  Thus,  there  is  no 
record  of  Customs  supervision  or 
approved  waiver  of  this  supervision 
before  exportation.  Therefore,  the 
importer's  subsequent  claim  for  entry 
under  item  806.20  or  806.30,  TSUS.  and 
duty  only  on  the  foreign  work 
performed,  is  not  allowed  unless  the 
failure  to  register  with  Customs  is 
attributed  to  inadvertence,  mistake,  or 
inexperience,  and  not  to  negligence  or 
bad  faith.  Since,  in  many  cases,  it  is  the 
shipper's  or  carrier's  negligence  which 
caused  the  failure  to  register  with 
Customs,  the  registration  form  may  not 
be  waived  and  the  requested  entry 
under  item  806.20  or  item  806.30.  TSUS, 
is  denied. 

In  order  to  relieve  the  importer  of  the 
consequences  of  the  negligence  of  the 
carrier  or  shipper,  over  whom  the 
importer  may  have  no  control,  it  is 


proposed  that  other  documents,  m  lieu 
of  Customs  Form  4455,  be  acceptable  to 
Customs  as  proof  of  exportation  of 
articles  entered  under  item  806.20  or 
806.30,  TSUS.  Examples  of  such 
documents  may  include  Canadian 
Landing  Certificates,  Canadian 
Temporary  Admission  Permits  and 
Canadian  Customs  Invoices. 

It  is  therefore  proposed  to  amend  the 
Customs  Regulations  to  allow  for  more 
latitude  in  the  waiver  of  Customs  Form 
4455.  Specifically,  it  is  proposed  that 
§§  10.8(k)  and  10.9(k)  be  amended  to 
allow  for  waiver  of  Customs  Form  4455 
in  instances  where  the  importer 
provides  sufficient  documentation  to 
Customs  to  prove  actual  exportation  of 
the  articles  from  the  United  States,  such 
as  a  Canadian  Landing  Certificate,  or 
similar  acceptable  documentary  proof. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  submitted  timely  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  and  §  1.6,  Treasury  Department 
Regulations  (31  CFR  1.6),  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  during  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Control 
Branch.  Room  2426.  Headquarters.  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington.  D.C.  20229. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354.  5  U.S.C.  601  et  seq.),  it  is 
hereby  certified  that  the  proposed 
regulation  set  forth  in  this  document  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  it  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch.  U.S.  Customs  Service, 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Authority:  This  amendment  is  proposed 
under  the  authority  of  R.S.  251,  as  amended 
(19  U.S.C.  66).  section  1, 19  Stat.  247,  249  (19 


U.S.C.  197);  section  1.  36  Stat.  965  (19  U.S.C. 
196).  section  624.  46  Stat.  759  (19  U.S.C.  1624). 
section  641.  46  Stat.  759.  as  amended  (19 
U.S.C.  1641).  section  648,  46  Stat.  762  (19 
U.S.C.-164e). 

List  of  Subjects  in  19  CFR  Part  10 

Exports,  Imports,  Repairs,  Alterations, 
Processing  abroad. 

Proposed  Amendments 

It  is  proposed  to  amend  Part  10, 
Customs  Regulations  (19  CFR  Part  10). 
as  set  forth  below. 

PART  lO-ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  It  is  proposed  to  amend  {  10.8(k), 
Customs  Regulations  (19  CFR  10.8(k)). 
by  revising  the  first  sentence  to  read  as 
follows: 

§  10.8    Articles  exported  for  repairs  or 
alterations. 


(k)  In  any  case  where  an  imported 
article  was  exported  for  repairs  or 
alterations  without  compliance  with  the 
registration  requirements  of  this  section, 
the  district  director  may  waive  the 
production  of  Customs  Form  4455  if  he  is 
satisfied  that  the  returned  article  is 
•  entitled  to  entry  under  item  806.20. 
TSUS.  and  (1)  the  failure  to  comply  with 
the  registration  requirements  was  due  to 
inadvertence,  mistake,  or  inexperience, 
and  not  to  negligence  or  bad  faith:  or  (2) 
the  importer  provides  sufficient 
documentation  to  Customs  to  prove 
actual  exportation  of  the  article  from  the 
United  States,  such  as  a  Canadian 
Landing  Certificate  or  other  acceptable 
documentary  proof.  *  *  * 
•        *        «        *        • 

2.  It  is  proposed  to  amend  §  10.9(k), 
Customs  Regulations  (19  CFR  10.9(k)), 
by  revising  the  first  sentence  to  read  as 
follows: 

§  10.9    Articles  exported  for  processing. 

***** 

(k)  In  any  case  where  an  imported 
article  was  exported  for  processing 
without  compliance  with  the  registration 
requirements  of  this  section,  the  district 
director  may  waive  the  Customs  Form 
4455  if  he  is  Satisfied  that  the  returned 
article  is  entitled  to  entry  under  item 
806.30.  TSUS,  and  (1)  the  failure  to 
comply  with  the  registration 
requirements  was  due  to  inadvertence, 
mistake,  or  inexperience,  and  not  to 
negligence  or  bad  faith:  or  (2)  the 
importer  provides  additional 
documentation  to  Customs  to  prove 
actual  exportation  of  the  article  from  the 
United  States,  such  as  a  Canadian 
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Landing  Certificate  or  other  acceptable 
documentary  proof.  *  *   * 
*         •         •         •         . 

William  von  Raab, 

Commissioner  of  Customs. 

Approved: 
John  M.  Walker,  Jr..  ' 

Assistant  Secrelary  of  the  Treasury. 

(FR  Doc   «4- 23842  Filed  9-7-84.  8:45  9m| 
BILLING  COOC  4aaO-02-« 


Internal  Revenue  Service 
26  CFR  Part  1 

[LR- 153-84) 

Treatment  of  Transfer  of  Property 
Between  Spouses,  Tax  Treatment  of 
Alimony  and  Separate  Maintenance 
Payments,  and  Dependency 
Exemption  In  the  Case  of  Ctilld  of 
Divorced  Parents;  Proposed 
Rulemaking 

Correction 

In  FR  Doc.  84-23128  appearing  on 
page  34528  in  the  issue  of  Friday.  August 
31, 1984,  the  date  for  delivering  or 
mailing  written  comments  and  requests 
for  a  public  hearing  is  October  30, 1984. 
It  appeared  incorrectly  as  October  20. 
1984. 

BILLING  CODE  ISOS-OI-M 


26  CFR  Parts  1  and  301 
ILR-271-fl3) 

Withholding  on  Items  of  Income 
Covered  by  an  Income  Tax  Convention 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARV:  This  document  contains 
proposed  regulations  relating  to 
withholding  on  certain  items  of  income 
subject  to  a  reduced  rate  of,  or 
exem.ption  from  U.S.  tax  under  an 
income  tax  convention  to  which  the 
United  States  is  a  party.  These 
regulations  would  amend  the  existing 
regulations  to  provide  a  certification 
requirement  for  obtaining  reduced  rates 
of,  or  exemptions  from.  US.  withholding 
tax  on  payments  of  fixed  or 
determinable  annual  or  periodical 
income  and  certain  other  income.  These 
regulations  would  provide  withholding 
agents  and  recipients  of  such  income 
with  guidance  needed  to  comply  with 
sections  1441.  1461,  and  6402  ofthe 
Internal  Revenue  Code 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 


mailed  by  November  9.  1984  The 
amendr^ents  are  proposed  to  be 
effective  for  payments  made  after  (Dale 
whu.h  IS  1.^0  days  after  the  publication 
of  a  Treasury  Decision  in  the  Federal 
Register  in  this  matter). 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue.  Attention;  CC;LR:T 
(LR-271-63).  Washington.  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACr. 
Nerm.an  Dobynes  Hubbard  of  the 
Legislation  and  Regulations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  m  Constitution 
Avenue,  NW.,  Wnshington.  DC.  20224 
Attention:  CC  LR:T  (LR-271-83)  (202- 
566-3297). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tex 
Regulations  (26  CFR  Part  1)  and 
Regulations  on  Procedure  and 
Administration  (26  CFR  Part  301)  under 
sections  1441,  1461.  and  6402  of  the 
internal  Revenue  Code  of  1954.  The 
proposed  amendments  are  issued  under 
the  authority  contained  in  section  342  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (96  Stat.  635)  and  section 
7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  917,  26  U.S.C.  7805). 

Explanation  of  Provisions 

Existing  Rules 

Under  sections  871  and  881  of  the 
Internal  Revenue  Code,  a  tax  of  30 
percent  is  generally  imposed  on  U.S. 
source  fixed  or  determinable  annual  or 
periodical  gains,  profits,  and  income  of 
nonresident  alien  individuals,  foreign 
corporations,  and  foreign  partnerships, 
trusts,  and  estates  if  such  amounts  are 
not  effectively  connected  with  a  trade  or 
business  in  the  United  States.  (It  should 
be  noted,  however,  that  section  127  of 
the  Tax  Reform  Act  of  1984  has  repealed 
this  30  percent  tax  on  interest  paid  to 
foreign  persons  on  certain  portfolio 
obligations  issued  after  July  18,  1984.) 

Sections  1441  and  1442  require 
withholding  agents  to  deduct  and 
withhold  this  tax  at  source  [i.e..  at  the 
time  the  payment  is  made).  United 
States  income  tax  conventions  generally 
provide  for  a  reduction  of,  or  exemption 
from,  tax  on  certain  types  of  income 
paid  to  residents  of  the  country  which  is 
the  other  party  to  the  tax  convention. 
Under  §  1.1441-6  of  the  existing 
regulations,  nonresident  alien 
individuals,  foreign  corporations,  and 
foreign  partnerships,  trusts,  and  estates 
receiving  U.S  source  income  subject  to 
withholding  under  sections  1441  and 
1442  of  the  Code  are  allowed  to  claim 


the  income  tax  convention  benefits  at 
source  Thus,  the  amount  of  withholding 
IS  reduced  from  the  statutory  rate  to  the 
applicable  tax  convention  rate  at  the 
time  the  income  is  paid. 

In  the  case  of  all  items  of  income' 
other  than  dividends,  a  foreign  person 
may  obtain  the  tax  convention 
reductions  of.  or  exemptions  from,  tax  at 
source  by  filing  Form  1001  with  the 
withholding  agent.  This  form  contains  a 
statement  that  the  owner  of  the  income 
is  entitled  to  the  tax  convention 
benefits. 

In  the  case  of  dividends,  a  foreign 
person  with  an  address  in  a  country 
which  is  a  party  to  an  income  lax 
convention  with  the  United  States  is 
presumed  to  be  a  resident  of  such 
country.  Such  a  person  is.  therefore, 
entitled  to  withholding  at  the  applicable 
tax  convention  rate  without  having  to 
file  a  form  to  establish  eligibility.  Under 
most  income  tax  conventions,  dividends 
paid  to  a  foreign  corporation  by  its 
United  States  subsidiary  are  entitled  to 
a  greater  reduction  in  U.S.  tax.  Under 
some  of  these  tax  conventions,  such 
greater  reduction  in  withholding  of  tax 
IS  allowed  if  the  United  States 
subsidiary  receives  a  ruling  from  the 
Commissioner  that  its  dividends  qualify 
for  the  special  rate. 

Rationale  for  Changes 

Section  342  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (the 
"Act")  requires  the  Secretary  ofthe 
Treasury  to  prescribe  regulations 
establishing  a  new  procedure  to  ensure 
that  any  benefit  of  any  fax  convention 
relating  to  the  reduction  or  elimination 
of  tax  withheld  at  the  source  is 
available  only  to  persons  entitled  to 
such  benefits. 

Section  342  was  enacted  because  of 
concern  on  the  part  of  Congress  that  the 
present  system  utilized  to  reduce  or 
eliminate  source  basis  taxation  with 
respect  to  certain  items  of  income  is 
insufficient  to  ensure  that  only  persons 
entitled  to  such  tax  convention  benefits 
are  able  to  obtain  them.  Specifically,  the 
concern  is  that  the  address  method 
(described  above)  of  determining  rates 
of  withholding  on  dividends  has 
permitted  significant  avoidance  of  U.S. 
tax.  Nonresident  aliens  who  are  not 
actually  residents  of  countries  having 
income  tax  conventions  with  the  United 
States  (or  whc  are  residents  of  countries 
having  "less  favorable"  income  tax 
conventions  with  the  United  States]  are 
believed  to  have  established  nominee 
accounts  and  post  office  boxes  in 
countries  having  such  an  income  tax 
convention  (or  a  more  favorable  income 
tax  convention)  for  the  sole  purpose  of 
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qualifying  for  tax  convention  benefits 
under  this  method.  A  few  of  these 
countries  collect  and  remit  additional 
amounts  of  U.S.  tax  on  payments  to 
persons  who  are  not  actually  their 
residents;  however,  most  countries  do 
not.  As  a  consequence,  the  United 
States  loses  substantial  amounts  of  tax 
on  payments  made  to  persons  not 
entitled  to  reduced  tax  convention  rates. 
In  addition,  the  United  States  does  not 
receive  interest  on  additional  U.S.  tax 
collected  by  foreign  competent 
authorities  during  the  period  of  delay 
between  foreign  collection  and 
remittance  of  the  tax.  Although  United 
States  withholding  agents  must  receive 
a  Form  1001  before  withholding  at  a 
reduced  rate  on  nondividend  income, 
the  form  does  not  contain  an 
mdependent  verification  of  eligibility 
and  is.  therefore,  subject  to  abuse. 

The  Internal  Revenue  Service  believes 
that  stricter  requirements  for  obtaining 
reduced  tax  convention  rates  on  all 
types  of  income  should  be  implemented 
to  ensure  that  tax  convention  benefits 
are  enjoyed  only  by  intended 
beneficiaries. 

Div'dend  Income,  and  Form  1001  in 
General 

The  proposed  regulations  extend  the 
Form  1001  requirements  to  dividend 
income  and  provide  that  to  secure  the 
reduced  rate  of.  or  exemption  from. 
United  States  income  tax  at  source  in 
the  case  of  dividends,  the  recipient 
shall,  if  entitled  to  such  treatment 
pursuant  to  a  tax  convention,  file  Form 
1001  with  the  withholding  agent.  The 
Form  1001  will  be  effective  for  the 
successive  3-calendar-year  period 
during  which  the  dividend  income  is 
paid  and  must  be  retained  by  the 
withholding  agent  for  at  least  4  years 
after  the  end  of  the  last  calendar  year  in 
v%hich  income  subject  to  the  form  is 
p.i'.d.  In  addition,  the  proposed 
regulations  provide  that  each  Form  1001 
filed  with  a  withholding  agent  shall  be 
executed  under  the  penalties  of  perjury. 

Certification  System 

The  proposed  regulations  provide,  in 
general,  that  in  the  case  of  payments  of 
fixed  or  determinable  annual  or 
periodical  income  and  certain  other 
income  subject  to  a  reduced  rate  of.  or 
an  exemption  from,  withholding 
pirsuant  to  an  income  tax  convention  to 
which  the  United  States  is  a  party, 
nonresident  alien  individuals,  foreign 
corporations,  and  foreign  partnerships, 
trusts,  and  estates  entitled  to  such  tax 
convention  benefits  must  file  a 
Certificate  of  Residence  (Form  8306)  (or, 
in  lieu  of  Form  8306,  a  statement  which 
meets  the  certification  requirements) 


with  the  withholding  agent  prior  to  or  on 
the  date  of  payment  of  such  income  to 
receive  such  tax  convention  benefits  at 
the  time  the  payment  is  made.  This 
requirement  is  in  addition  to  any  other 
requirements  which  must  be  met  by  the 
beneficial  owner  to  secure  income  tax 
convention  benefits,  such  as  the  filing  of 
a  Form  1001  with  the  withholding  agent. 
If  the  withholding  agent  has  received  a 
valid  Certificate  of  Residence,  the 
withholding  agent  may  rely  upon  the 
Certificate  of  Residence  as  evidence 
that  the  beneficial  owner  has  complied 
with  all  requirements  of  residence  to 
qualify  for  the  reduced  or  exempt  rate  of 
tax  and  shall  then  determine  the 
applicable  rate  of  withholding  pursuant 
to  the  relevant  tax  convention  and  any 
regulations  issued  thereunder  unless  (1) 
the  withholding  agent  has  reason  to 
know  that  the  beneficial  owner  is  not 
entitled  to  such  benefit,  or  (2)  taking  into 
account  among  other  factors  the 
representations  made  on  the  Certificate 
of  Residence,  such  certificate  fails  to 
comply  with  the  certification 
requirements.  The  term  "beneficial 
owner"  means  the  person  who  is 
ultimately  entided  to  control  the  income. 
Thus,  for  example,  a  nominee  or  any 
person  acting  in  a  similar  capacity  is  not 
the  beneyficial  owner.  A  Certificate  of 
Residence  would  not  be  required  if 
payments  from  the  withholding  agent  do 
not  exceed,  or  are  not  expected  to 
exceed,  in  the  aggregate,  $50  per 
calendar  quarter  per  withholding  agent 
made  to  a  nonresident  alien  individual. 
In  such  a  case,  the  withholding  agent 
may.  unless  it  has  reason  to  know  that 
the  nonresident  alien  individual  does 
not  qualify  for  the  reduced  rate  of.  or 
exemption  from,  tax,  determine  the 
applicable  rate  pursuant  to  the  relevant 
tax  convention  and  any  regulations 
thereunder  without  the  certificate. 
However,  the  Form  1001,  executed  under 
the  penalties  of  perjury,  is  still  required 
to  be  filed. 

A  valid  Certificate  of  Residence  shall 
be  effective  for  all  subject  payments  for 
the  three  successive  calendar  years 
beginning  with  the  calendar  year  in 
which  the  Certificate  of  Residence  is 
received  by  the  withholding  agent.  Once 
a  valid  Certificate  of  Residence  has 
been  filed  with  respect  to  such  period, 
the  Certificate  of  Residence  will  remain 
effective  with  respect  to  such  period 
unless  or  until  the  withholding  agent  has 
reason  to  know  that  the  beneficial 
owner  is  not  a  resident  of  the  foreign 
country,  or  the  Commissioner  of  Internal 
Revenue  notifies  the  withholding  agent 
of  such  status.  If  there  is  a  change  in  the 
beneficial  ownership  of  the  income,  the 


Certificate  of  Residence  shall  no  longer 
be  effective  for  such  income. 

The  proposed  regulations  also  provide 
that  the  Certificate  of  Residence  (Form 
8306)  will  contain  a  certification  of 
residency  by  the  Competent  Authority 
of  the  tax  convention  partner,  as  defined 
in  the  income  tax  convention  between 
the  foreign  country  and  the  United 
States  (or  such  other  governmental 
office  of  the  tax  convention  partner  that 
customarily  provides  statements  of 
residence  in  lieu  of  the  Competent 
Authority).  Such  certification  will 
indicate  that  the  beneficial  owner  of  the 
income  is  a  resident  of  such  foreign 
country  for  purposes  of  its  tax  laws.  The 
proposed  regulations  further  provide 
that  residence  (and  the  residence  of 
partners  and  beneficiaries)  shall  be 
determined  in  accordance  with  the 
terms  of  the  appropriate  U.S.  income  tax 
convention  to  which  foreign  country  is  a 
party,  any  applicable  regulations 
thereunder  or  technical  explanation 
thereof,  and  any  revenue  procedure 
issued  by  the  Internal  Revenue  Service 
with  respect  to  such  determinations  or 
the  proper  method  of  certifying 
residence  of  such  persons  under 
particular  income  tax  conventions.  If  the 
United  States  Competent  Authority  has 
reason  to  believe  that  Certificates  of 
Residence  from  a  particular  foreign 
country  are  not  acceptable  for  purposes 
of  verifying  the  residence  of  the 
beneficial  owner  of  the  income,  the 
Internal  Revenue  Service  may  provide 
prospectively  by  revenue  procedure  for 
additional  certification  requirements  for 
beneficial  owners  claiming  in  the  future 
to  be  residents  of  such  a  country.  The 
Certificate  of  Residence  on  file  with  the 
withholding  agent  as  of  any  date  before 
the  effective  date  of  such  revenue 
procedure,  however,  shall  remain  in 
effect  for  the  period  for  which  it  is 
otherwise  effective. 

In  the  event  that  the  tax  convention 
partner  has  not  established  a 
certification  procedure  to  provide 
certificates  of  residence  as  of  [Date 
which  is  120  Days  After  the  Publication 
Of  A  Treasury  Decision  In  The  Federal 
Register  In  This  Matter),  the  withholding 
agent  shall  withhold  at  the  statutory 
rate  on  items  of  income  subject  to 
reduction  of,  or  exemption  from,  tax 
under  the  income  tax  convention.  The 
Competent  Authority  of  the  United 
States  and  the  Competent  Authority  of 
such  foreign  country  may  agree  to 
interim  procedures  with  respect  to  the 
manner  in  which  a  nonresident  alien 
individual,  foreign  corporation,  or 
foreign  partnership,  trust,  or  estate 
entitled  to  such  benefits  may  establish 
residency  in  the  foreign  country  for 
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purposes  of  reduction  of.  or  exemption 
from,  withholding  by  the  withholding 
agent  and  claims  for  refund  of  excess 
amounts  of  tax  withheld.  To  the  extent 
that  there  is  such  an  agreement,  it  shall 
be  published  by  the  Internal  Revenue 
Service  as  a  revenue  procedure. 

Finally,  the  proposed  regulations 
provide  a  procedure  for  filing  the 
Certificate  of  Residence  (Form  8J06). 

Other  Information  Supporting  Claim 

The  proposed  regulations  provide  that 
if  the  taxpayer  is  a  foreign  corporation 
claiming  a  special  income  tax 
convention  rate  on  dividends  from  its 
U.S.  subsidiary  and  the  subsidiary  is 
required  to  obtdin  an  advance  ruling 
that  the  special  rate  is  applicable,  the 
foreign  corpor.Rtion  must  also  attach  a 
copy  of  the  ruling  to  its  Certificate  of 
Residence  (Form  8306|.  Further,  if  the 
provisions  of  a  specific  tax  convention 
require  aJditional  verification  in  order 
to  obtain  the  tax  convention  benefits, 
such  as,  certificates  of  status  under  the 
Netherldiids  Antilles  income  tax 
convention,  such  verification  shall  also 
be  attached  to  the  Certificate  of 
Residence  (Form  8306), 

information  To  5«  Furnistied  by  the 

Withholding  Agent 

The  proposed  regulations  provide  that 
if  a  Form  1042S  is  prepared  in  respect  to 
payments  of  items  of  income  subject  to 
the  certification  of  residence 
requirement,  a  copy  of  the  Certificate  of 
Residence  (Form  8306)  and,  if 
applicable,  a  ruling  or  other  required 
verification  must  be  attached  to  each 
original  copy  of  the  corresponding  Form 
1042S. 

Adfustnwnts  for  Overwithholding  of  Tux 

The  proposed  regulations  provide  that 
for  purposes  of  §  M4B1-4.  which 
provides  rules  for  the  repayment  of 
erroneously  withheld  tax  after  payTient 
of  tax  by  the  withholding  agent,  a 
withholding  agent  is  not  considered  to 
have  withheld  more  than  the  correct 
amount  of  tax  if  any  alleged 
overwithholding  arose  by  reason  of  the 
failure  of  the  recipient  of  the  payment  to 
furnish  a  valid  Certificate  of  Residence 
(Form  8306). 

Refunds 

The  proposed  regulations  provide  that 
if  overpayment  has  resulted  from  the 
withholding  of  tax  at  source  under 
chapter  3  of  the  Code,  the  nonresident 
alien  individual  or  the  foreign 
corporation  entitled  to  a  reduced  rate  of. 
or  exemption  from,  withholding 
pursuant  to  an  income  tax  convention  to 
which  the  United  States  is  a  party  must 
file  a  claim  for  a  refund  annually  in 


accordance  with  the  regulations  under 
section  6402  to  receive  the  amount 
withheld  in  excess  of  the  tax  convention 
rate. 

The  proposed  regulations  also  provide 
that  a  claim  for  a  refund  of  an  amount 
withheld  in  excess  of  the  applicable  Ihx 
convention  rate  must  be  accompanied 
by  a  valid  Certificate  of  Residence 
(Form  8306)  and  such  other  evidence 
required  by  the  Director  of  the  Foreign 
Operations  District  or  District  Director 
to  substantiate  the  refund  claim. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contdined  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  tu  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Acl,  Cumments  on  these 
requirem.ents  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention.  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building  Washington, 
D.C,  2n.'>03,  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service.    ■ 

Special  .'Vnalyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
proposed  regulations  are  not  subject  to 
review  under  Executive  Order  12291  or 
the  Treasury  and  OMB  impli^menta'ion 
of  the  Order  dated  April  29.  1983, 
Accordingly  a  Regulatory  Impact 
An;i!ysis  is  not  required. 

The  Secretary  of  the  Treasury  has 
certified  that  the  regulations  proposed 
herein  wi!l  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities.  Accordingly, 
these  proposed  regulations  do  not 
consititute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6), 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Nerman 


Dobynes  Hubbard  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service,  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
m  developing  these  regulations   bcth  on 
r-.,-itfers  of  substance  and  style. 

List  of  Subjects 

2fiCFR  1  1441-1— I.t46>-1 

Income  taxes.  Aliens.  Foreign 
corporations 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankruptcy,  Courts.  Crime, 
Employment  taxes.  Estate  Taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations.  Law  enforcement. 
Penalties.  Pensions.  Statistics.  Taxes. 
Disclosure  of  information  Filing 
requirements. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  and  26  CFR  Part  301  are  as 
follows: 

PART  1— (AMENDED) 

Income  Tax  Regulations 

Paragraph  1.  Section  1.1441-b  is 
amended  by  revising  the  heading,  b\ 
revising  paragraphs  (a),  (b),  and  (c)."and 
by  adding  new  paragraphs  (e).  (f).  and 
(g)  to  read  as  follows- 

§1.1441-6    WIthhoJdIng  pursuant  to  the 
appiicatton  of  an  Income  tax  convantton 
whtch  confers  a  raducad  rata  of,  or  an 
exemption  from,  United  States  income  tax. 

[a]  In  genpral  The  rale  of  30  percent 
or  14  pen  ent  shall  be  reduced  as  may  be 
provided  by  an  income  tax  convention 
with  any  countiy.  In  the  case  of 
payments  of  an\'  of  the  items  specified 
in  §  1,1441-2  (other  than  dividends) 
made  on  or  before  December  31   19"! 
and  in  the  case  of  payments  of 
divdends  made  on  or  before  |Date 
Which  Is  120  Days  After  The  Publication 
Of  A  Treasury  Decision  In  The  Federal 
Register  In  This  .Matter),  the  withholding 
agent  shall  determine  the  applicable 
rate  pursuant  to  the  appropriate  inrnme 
tax  convention  and  the  regulations 
thereunder  In  the  case  of  payment  on  or 
after  January  1,  1972,  of  any  of  the  items 
specified  in  §  1.1441-2  (other  than 
dividends),  the  requirements  of 
paragraphs  (b)(1)  and  (c)  of  this  section 
shall  apply  in  lieu  of  the  ownership 
certificate  or  the  exemption  (or  reduced 
rate)  certificate  (or  corresponding  letter) 
required  by  the  regulations  under  the 
various  income  tax  conventions  in  effect 


35514  Faderal  Register  /  Vol.  49.  No.  176  /  Monday.  September  10,  1984  /  Proposed  Ruies 


to  which  the  United  States  is  a  party.  In 
the  case  of  payment  of  dividends  made 
after  (Date  Which  Is  120  Days  After  The 
Publication  Of  A  Treasury  Decision  In 
The  FederaJ  Re^ster  In  This  Matter],  the 
requirements  of  paragraph  (b](2)  shall 
apply.  In  the  case  of  payments  made 
after  [Date  Which  Is  120  Days  After  The 
Publication  Of  A  Treasury  Decision  In 
the  Federal  Register  In  This  Matter]  of 
any  item  of  income  (including  dividends) 
specified  in  §  1.1441-2  which  is  subject 
to  a  reduced  rate  of.  or  an  exemption 
from,  withholding  pursuant  to  a  tax 
convention,  the  requirements  of 
paragraph  (e)  and  if  applicable,  the 
requirements  of  paragraphs  (f)  and  (g) 
shall  apply  in  addition  to  any  other 
requirement  of  this  section.  This  section 
does  not  apply  to  payments  of  income 
for  personal  services. 

(b)  Coupon  bond  interest  and 
dividends — (1)  Coupon  bond  interest.  To 
secure  the  reduced  rate  of.  or  exemption 
from.  United  States  income  tax  at  source 
in  the  case  of  coupon  bond  interest,  the 
recipient  shall,  if  entitled  to  such 
treatment  pursuant  to  a  tax  convention, 
for  each  issue  of  bonds  file  Form  1001 
(Ownership,  Exemption,  or  Reduced 
Rate  Certificate)  with  the  withholding 
agent  when  presenting  the  interest 
coupons  for  payment.  This  form  shall  be 
completed  and  signed  by  either  the 
owner  of  the  interest,  his  trustee,  or  his 
agent,  and  shall  include  such 
information  as  is  required  by  the  form 
and  accompanying  instructions.  The 
form  shall  also  contain  a  statement  that 
the  owner  of  the  income  is  entitled  to  a 
reduced  rate  of.  or  an  exemption  from, 
lax  pursuant  to  i  tax  convention.  In  the 
case  of  payments  made  after  [Date 
Which  Is  120  Days  After  The  Publication 
Of  .\  Treasury  Decision  In  The  Federal 
Register  In  This  Matter],  the  statement 
shell!  be  signed  by  the  beneficial  owner 
(or  his  agent)  under  penalties  of  perjury. 
In  addition,  the  form  shall  contain  a 
statement  that  the  beneficial  owner  of 
the  income  is  concurrently  filing  a  vaUd 
Certificate  or  Residence  (Form  8306) 
wirh  the  withholding  agent,  has 
previously  filed  a  valid  Certificate  of 
R^■sldence  with  the  withholding  agent 
with  respect  to  the  payment  of  coupon 
bond  interest  which  is  effective  for  the 
periuJ  in  which  the  income  is  paid,  or  is 
not  required  to  file  a  Certificate  of 
Residence  with  the  withholding  agent 
vMth  respect  to  the  payment  because  he 
qualifies  for  the  de  minimis  payment 
exception.  See  paragraph  (e)  of  this 
section  for  rules  governing  the  filing  of  a 
Certificate  of  Residence.  The  Form  1001 
and  the  Certificate  of  Residence  (Form 
8306)  shall  be  retained  by  the 
withholding  agent  for  al  least  4  years 


after  the  close  of  the  calendar  year  in 
which  the  coupon  bond  interest  is  paid 
(2)  Dividends.  To  secure  the  reduced 
rate  of.  or  exemption  from,  United  States 
income  tax  at  source  in  the  case  of 
dividends  the  payments  of  which  is 
made  after  (Date  Which  Is  120  Days 
After  The  Publication  Of  A  Treasury 
Decision  In  The  Federal  Register  In  This 
Matter],  the  beneficial  owner  shall,  if 
entitled  to  such  treatment  pursuant  to  a 
tax  convention,  file  Form  1001 
(Ownership,  Exemption,  or  Reduced 
Rate  Certificate)  with  the  withholding 
agent.  This  form  shall  be  completed  and 
signed  by  the  beneficial  owner  of  the 
dividend  (or  his  agent)  under  penalties 
of  perjurj'.  and  shall  include  such 
information  as  is  required  by  the  form 
and  accompanying  instructions.  The 
form  shall  also  contain  a  statement  that 
the  beneficial  oiwner  of  dividend  income 
is  entitled  to  a  reduced  rate  of,  or 
exemption  from,  tax  pursuant  to  a  tax 
convention.  If,  after  filing  such  form,  the 
beneficial  owner  ceases  to  be  eligible 
for  the  benefits  of  the  tax  convention,  he 
shall  promptly  notify  the  withholding 
agent  by  letter.  The  Form  1001  shall 
further  contain  a  statement  that  the 
beneficial  owner  of  the  income  is 
concurrently  filing  a  valid  Certificate  of 
Residence  (Form  8306)  with  the 
withholding  agent,  has  previously  filed  a 
valid  Certificate  of  Residence  with  the 
withholding  agent  with  respect  to  the 
dividend  payment  which  is  effective  for 
the  period  in  which  the  income  is  paid, 
or  is  not  required  to  file  a  Certificate  of 
Residence  with  the  withholding  agent 
with  respect  to  the  payment  because  he 
qualifies  for  the  de  minimis  payment 
exception.  See  paragraph  (e)  of  this 
section  for  the  rules  governing  the  filing 
of  a  Certificate  of  Residence.  The  Form 
1001  shall  be  effective  for  the  successive 
3-calendar-year  period  during  which  the 
dividend  income  is  paid  and  no 
additional  Form  1001  for  such  income 
need  be  filed  with  respect  to  such  period 
unless  or  until  the  withholding  agent  has 
reason  to  know  that  the  Form  1001  is 
invalid  or  the  Commissioner  of  Internal 
Revenue  notifies  the  withholding  agent 
that  the  taxpayer  must  file  another  form. 
If  any  change  occurs  in  the  ownership  of 
dividend  income  subject  to  a  Form  1001 
recorded  on  the  books  of  the 
withholding  agent,  the  Form  1001  shall 
no  longer  be  effective.  The  Form  1001 
and  the  Certificate  of  Residence  (Form 
8306)  shall  be  regained  by  the 
withholding  agent  for  at  least  4  years 
after  the  end  of  the  last  calendar  year  in 
which  income  subject  to  the  form  is 
paid. 

(c)  Income  other  than  coupon  bond 
interest  or  dividends.  (1 )  To  secure  the 


reduced  rate  of,  or  exemption  from. 
United  States  income  tax  at  source  in 
case  of  Items  of  income  specified  in 
§  1.1441-2  other  than  coupon  bond 
interest  and  dividends,  the  recipient 
shall,  if  entitled  to  such  treatment 
pursuant  to  a  tax  convention,  file  Form 
1001  (Ownership,  Exemption,  or 
Reduced  Rate  Certificate)  with  the 
Withholding  agent.  This  form  shall  be 
completed  and  signed  by  either  the 
owner  of  the  income,  his  trustee,  or  his 
agent  and  shall  include  such  information 
as  is  required  by  the  form  and 
accompanying  instructions.  A  separate 
Form  1001  shall  be  used  for  each  type  of 
income.  For  this  purpose,  all  income 
from  a  trust,  estate,  or  investment 
account  shall  be  considered  as  a  single 
type  of  income.  If  after  filing  such  form, 
the  owner  ceases  to  be  eligible  for  the 
benefits  of  the  tax  convention  for  such 
income,  he  shall  promptly  not'fy  the 
withholding  agent  by  letter.  Each  form 
shall  also  contain  a  statement  that  the 
owner  of  the  income  is  entitled  to  a 
reduced  rate  of  or  exemption  from,  tax 
pursuant  to  a  tax  convention.  In  the  case 
where  Form  1001  is  filed  with  the 
withholding  agent  after  [Date  Which  Is 
120  Days  After  The  Publication  Of  A 
Treasury  Decision  In  The  Federal 
Register  In  This  Matter],  the  statement 
shall  be  signed  by  the  beneficial  owner 
(or  his  agent)  under  penalties  of  perjury. 
In  addition,  each  form  shall  contain  a 
statement  that  the  beneficial  owner  of 
the  income  is  concurrently  filing  a  valid 
Certificate  of  Residence  (Form  8306) 
with  the  withholding  agent,  has 
previously  filed  a  valid  Certificate  of 
Residence  with  the  withholding  agent 
with  respect  to  the  payment  of  income 
which  is  effective  for  the  period  in 
which  the  income  is  paid,  or  is  not 
required  to  file  a  Certificate  of 
Residence  with  the  withholding  agent 
with  respect  to  the  payment  because  he 
qualifies  for  the  de  minimis  payment 
exception.  See  paragraph  (e)  of  this 
section  for  the  rules  governing  the  filing 
of  a  Certificate  of  Residence. 

(2)  Form  1001  shall  be  effective  for  the 
successive  3-calendar-yea«'  period 
during  which  the  income  to  which  the 
form  applies  is  paid.  Each  such  form 
filed  with  any  withholding  agent  shall 
be  filed  as  soon  as  practicable.  Once  a 
form  has  been  filed  for  a  type  of  income 
(other  than  coupon  bond  interest  and 
dividends)  with  respect  to  such  a  3-year 
period,  no  additional  Form  1001  for  such 
income  need  be  filed  with  respect  to 
such  period  unless  or  until  the 
Commissioner  of  Internal  Revenue 
notifies  the  withholding  agent  that  the 
taxpayer  shall  file  another  form,  or  the 
withholding  agent  has  reason  to  know 
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that  the  Form  1001  is  invalid.  If  any 
change  occurs  in  the  ownership  of 
income  subject  to  a  Form  1001  recorded 
on  the  books  of  the  withholdmg  agent, 
the  Form  1001  shall  no  longer  be 
effective.  The  Form  1001  and  the 
Certificate  of  Residence  (Form  83()tij 
shall  be  retained  by  the  withholding 
agent  for  at  least  4  years  after  the  end  of 
the  last  calendar  year  in  which  income 
subject  to  the  form  is  paid. 
•        •        •        »        . 

(e)  Certificate  of  Residence — (1)  In 
general.  Except  as  otherwise  provided  in 
paragraph  (e)(2)  of  this  section,  to  secure 
a  reduced  rate  of,  or  an  exemption  from, 
withholdipg  at  source  on  items  of 
income  specified  in  §  1.1441-2,  subject 
to  a  fax  convention  to  which  the  United 
States  is  a  party,  and  paid  after  (Date 
Which  Is  120  Days  After  The  Publication 
Of  A  Treasury  Decision  In  The  Federal 
Register  In  This  Matter),  the  beneficial 
owner  shall,  if  entitled  to  such  treatment 
pursuant  to  such  tax  convention,  file  a 
Certificate  of  Residence  (Form  8306)  (or 
in  lieu  of  Form  8306.  a  statement  which 
meets  the  requirements  of  §  1.1441- 
6(e)(3))  with  the  withholding  agent  on  or 
before  the  date  of  payment  of  such 
income.  If  the  withholding  agent  has 
received  a  valid  Certificate  of 
Residence,  the  withholding  agent  may 
rely  upon  the  Certificate  of  Residence  as 
evidence  that  the  beneficial  owner  has 
complied  with  all  requiiPir.ents  of 
residence  to  qualify  for  the  reduced  rate 
of.  or  exemption  from,  tax  and  shall 
determine  the  applicable  rate  of 
withholding  pursuant  to  the  relevant  tax 
convention  and  any  regulations  issued 
thereunder  unless — 

(i)  The  withholding  agent  has  reason 
to  know  that  the  beneficial  owner  is  not 
entitled  such  benefit;  or 

(ii)  Taking  info  account  among  other 
factors  the  representations  made  on  the 
Certificate  of  Residence,  such  certificate 
fails  to  comply  with  the  requirements  of 
paragraph  (e)  of  this  section. 
For  purposes  of  paragraph  fe)  of  this 
section,  the  term  "beneficial  owner" 
shall  mean  the  person  who  is  ultimately 
entitled  to  control  the  income.  Thus,  for 
example,  a  nominee  or  any  person 
acting  in  a  similar  capacity  is  not  the 
beneficial  owner. 

(2)  Exception  for  small  payments 
made  to  nonresiflent  alien  individuals. 
The  requirements  of  paragraph  (e)(1)  of 
this  section  shall  not  apply  if  payments 
from  the  withholding  agent  do  not 
exceed,  or  are  not  expected  to  exceed, 
in  the  aggregate.  S50  per  calendar 
quarter  made  to  a  nonresident  alien 
individual.  In  such  a  rase,  the 
withholding  agent  may,  unless  it  has 
reason  to  know  that  the  nonresident 


alien  individual  does  not  qualify  for  the 
reduced  rate  of.  or  exemption  from.  tax. 
determine  the  applicable  rale  pursuant 
to  the  relevant  tax  convention  and  the 
regulations  issued  thereunder  wittioul  a 
certificate  of  residence.  See  paragraphs 
(b)  and  (c)  for  the  requirements 
concerning  the  filing  of  Form  1(X)1. 

(3)  Certification  requirements — (i)  In 
general.  A  valid  Certificate  of  Residence 
(Form  8306)  shall  contain  the  following 
information  provided  by  the — 

(A)  Beneficial  owner  (or  his  agent): 
[1]  The  full  name  of  the  beneficial 

owner  of  the  income. 

[2]  The  beneficial  owner's  address  in 
the  foreign- country  of  which  such  owner 
claims  to  be  a  resident, 

[3]  A  statement  that  the  beneficial 
owner  is  a  resident  of  the  foreign 
country  (named  in  (2)]  for  purposes  of  its 
tax  laws  and  is  entitled  to  a  reduced 
rate  of,  or  an  exemption  from,  tax  under 
the  tax  convention  between  the  named 
foreign  country  and  the  United  States, 
and 

[4)  A  declaration,  signed  by  the 
beneficial  owner  (or  his  agent)  under 
penalties  of  perjury,  that  he  has 
examined  the  information  in  the 
Certificate  of  Residence  and.  to  the  best 
of  his  knowledge  and  belief,  the 
statements  contained  therein  are  true, 
correct,  and  complete, 

(B)  Named  foreign  country: 

(7)  A  statement  of  the  Competent 
Authority  of  the  named  foreign  country, 
as  defined  in  the  inr/)me  tax  convention 
between  the  named  foreign  country  and 
the  United  States,  (or  such  other 
governmental  office  of  the  named 
foreign  country  that  customarily 
provides  statements  of  residence  in  lieu 
of  the  Competent  Authority)  thai  the 
beneficial  owner  is  a  resident  of  the 
named  foreign  country  for  purposes  of 
its  tax  laws,  and 

[2]  An  official  seal  of  the  Competent 
Authority  (or  such  other  governmental 
office  of  the  named  foreign  country  that 
cusiomarily  provides  statements  of 
residence  in  lieu  of  the  Competent 
Authority)  if  it  generally  affixes  such  a 
seal  to  official  documents. 

(ii)  Who  shall  sign  the  declaration. 
In  the  case  where  the  beneficial  owner 
is  a  foreign  corporation,  the  declaration 
shall  be  signed  by  an  authorized  officer 
of  the  corporation  (or  the  equivalent 
thereof  under  applicable  foreign  law):  in 
the  case  where  the  beneficial  owner  is  a 
foreign  partnership,  the  declaration  shall 
be  signed  by  a  general  partner  of  the 
partnership  (or  the  equivalent  thereof 
under  applicable  foreign  law):  in  the 
case  where  the  beneficial  owner  is  a 
trust,  the  declaration  shall  be  signed  by 
the  trustee  (or  the  equivalent  thereof 
under  applicable  law);  and  in  the  case 


where  the  beneficial  owner  is  an  estate, 
the  declaration  shall  be  signed  by  the 
personal  representative  (or  the 
equivalent  thereof  under  applicable 
foreign  law).  In  the  case  where  the  agent 
of  a  beneficial  owner  signs  the 
declaration  on  behalf  of  the  beneficial 
owner,  the  agent  must  have  personal 
knowledge  of  the  facts  as  set  forth  in  the 
Certificate  of  Residence. 

(iii)  Determination  of  residence. 
Residence  (and  the  residence  of  partners 
and  beneficiaries)  shall  be  determined 
in  accordance  with  the  terms  of  the 
appropriate  U.S.  income  tax  convention 
to  which  the  named  foreign  country  is  a 
party,  any  applicable  regulations 
thereunder  or  technical  explanations 
thereof,  and  any  revenue  procedures 
issued  by  the  Internal  Revenue  Ser\ice 
with  respect  to  such  determinations  or 
the  proper  method  of  certifying 
residence  of  such  persons  under 
particular  income  tax  conventions  A 
foreign  partnership,  trust,  or  estate  shall 
not  be  used  to  secure  a  reduced  rats  of. 
or  an  exemption  from.  United  States 
income  tax  at  source  for  persons  who 
are  not  entitled  to  such  treatment 
pursuant  to  a  tax  convention. 

(iv)  Additional  certification 
requirements.  If  the  United  States 
Competent  Authority  has  reason  to 
believe  that  Certificates  of  Residence 
from  a  particular  foreign  country  are  not 
acceptable  for  purposes  of  verifying  the 
residence  of  the  beneficial  owner  of 
income,  the  Internal  Revenue  Service 
may  provide  prospectively  by  revenue 
procedure  for  additional  certification 
requirements  for  beneficial  owners 
claiming  to  be  residents  of  such  a 
country.  The  Certificate  of  Residence  on 
file  with  the  withholding  agent  as  of  any 
date  before  the  effective  date  of  such 
revenue  procedure,  however,  shall 
remain  in  effect  in  accordance  with 
provisions  of  paragraph  (e|(6)  of  this 
section. 

(4)  Certification  unavailable  In  the 
case  where  the  foreign  country  of  which 
the  beneficial  owner  of  income  claims  to 
be  a  resident  is  a  party  to  an  income  tax 
convention  with  the  United  States  but 
does  not  provide,  as  a  general  rule, 
certifications  of  residency  as  of  [Dale 
Which  Is  120  Days  After  The  Treasury 
Decision  In  The  Federal  Register  In  This 
Matter),  the  withholding  agent  shall, 
pursuant  to  §  1.1441-1.  withhold  at  the 
statutory  rate  on  items  of  income  subjer  t 
to  reduction  or  exemption  under  the 
income  tax  convention.  The  Competent 
Authority  of  the  United  States  and  the 
Competent  Authority  of  such  foreign 
country  may  agree  to  interim  procedures 
with  respect  to  the  manner  in  which  a 
nonresident  alien  individual,  foreign 


corporation,  or  foreign  partnership,  trust, 
or  estate  entitled  to  such  benefits  may 
establish  residency  in  the  foreign 
country  for  purposes  of  reduction  of.  or 
exemption  from,  withholding  by  the 
withholding  agent  and  claims  for  refund 
of  excess  amounts  of  tax  withheld.  To 
the  extent  that  there  is  such  an 
agreement,  it  shall  be  published  by  the 
Internal  Revenue  Service  as  a  revenue 
procedure. 

(5)  Procedure  for  filing  Certificate  of 
Residence.  The  beneficial  owner  (or  his 
agent)  shall  complete  its  portion  of  the 
Certificate  of  Residence  (Form  8306)  and 
furnish  it  to  the  Competent  Authority  of 
the  named  foreign  countrv'  (or  such  other 
governmental  office  of  the  named 
foreign  country  that  customarily 
provides  statements  of  residence  in  lieu 
of  the  Competent  Authority)  for 
certification.  The  beneficial  owner  (or 
his  agent)  shall  forward  the  original  and 
one  copy  of  the  completed  Certificate  of 
Residence  to  the  withholding  agent. 

(6)  Effective  period.  A  valid 
Certificate  of  Residence  shall  be 
effective  for  all  subject  payments  made 
on  or  after  its  receipt  by  the  withholding 
agent  and  until  the  close  of  the  second 
calendar  year  following  the  calendar 
year  in  which  the  Certificate  of 
Residence  is  received  by  the 
withholding  agent.  Once  a  valid 
Certificate  of  Residence  has  been  filed 
with  respect  to  any  such  period,  the 
Certificate  of  Residence  will  remain 
effective  with  respect  to  such  period 
unless  or  until  the  withholding  agent  has 
reason  to  know  that  the  beneficial 
owner  is  not  a  resident  of  the  foreign 
country,  or  the  Commissioner  of  Internal 
Revenue  notifies  the  withholding  agent 
of  .such  status.  If  there  is  a  change  in  the 
beneficial  owner  of  the  income,  the 
Certificate  of  Residence  shall  no  longer 
be  effective  for  such  income. 

(f)  Ruling  of  eligiblity  for  a  5%  rote  of 
tax.  Certain  U.S.  income  tax 
conventions  allow  a  5%  rate  of  tax  on 
dividends  paid  by  a  U.S.  subsidiary  to 
its  foreign  parent  if  the  relationship 
between  the  two  corporations  was  not 
arranged  or  maintained  primarily  with 
the  intention  of  securing  such  reduced 
rate.  If  the  tax  convention  contains  such 
a  provision,  the  domestic  corporation 
must  obtain  an  advance  ruling  from  the 
Commissioner  that  its  dividends  qualify 
for  the  5%  rate  of  tax.  A  copy  of  such 
ruling  shall  be  attached  to  the 
Certificate  of  Residence  (Form  8306) 
filed  with  the  withholding  agent  in 
accordance  with  paragraph  (e)  of  this 
section. 

(g)  Other  verifications  required  by 
income  tax  convention.  In  the  event  that 


an  income  tax  convention  requires 
verification  of  additional  information 
prior  to  receipt  of  tax  convention 
benefits,  such  verification  shall  be 
attached  to  the  Certificate  of  Residence 
(Form  8306)  filed  with  the  withholding 
agent  in  acxordance  with  paragraph  (e) 
of  this  section. 

Par.  2.  Section  1.1461-2  is  amended 
by  adding  a  new  subdivision  (v)  in 
paragraph  (c)(2)  to  read  as  follows: 

§  1 . 1 46 1-2    Return  of  tax  wtthh«ld. 

•  •  •  *  • 

(c)  Farm  10425.  '   '    ' 
(2)  Information  to  be  furnished.  '   '   ' 
(v)  If  a  Form  1042S  is  prepared  in 
respect  of  payments  made  after  [Date 
Which  Is  120  Days  After  The  Publication 
Of  A  Treasur\'  liecision  In  the  Federal 
Register  In  This  Matter]  of  items  of 
income  subject  to  the  certificate  of 
residence  requirement  pursuant  to 
paragraph  (e)  of  §  1.1441-6,  a  copy  of  the 
Certificate  of  Residence  (Form  8306) 
received  by  the  withholding  agent  and  if 
applicable,  a  copy  of  a  ruling  or  other 
verification  as  required  in  paragraph  (f) 
or  (g)  of  §  1.1441-€  received  by  the 
withholding  agent  shall  be  attached  to 
each  original  copy  of  the  corresponding 
Form  1042S. 
•         •         •         t         • 

Par.  3.  Section  1.1461-4  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(l|  to  read  as  follows; 

§  1.1461-4    Ad)ualments  for  over 
withtioldtng  of  tax. 

(a)  Repayment  of  erroneously 
withheld  tax  after  payment  of  tax  by 
withholding  agent — (1)  Repayment  of 
tax  to  payee.  •'   *  "  For  purposes  of  this 
section,  a  withholding  agent  is  not 
considered  to  have  withheld  more  than 
the  correct  amount  of  tax  if  any  alleged 
overwithholding  arose  by  reason  of  the 
failure  of  the  recipient  of  the  payment  to 
furnish  a  valid  Certificate  of  Residence 
(Form  8306)  reqmred  by  paragraph  (e)  of 
§  1.1441-6  in  the  case  of  payments  made 
after  [Date  Which  Is  120  Days  After  The 
Publication  Of  A  Treasury  Decision  In 
The  Federal  Register  In  This  Matter). 


PART  301— {AMENDED! 

Regulations  on  Procedure  and 
Administration 

Par.  4.  Section  301.6402-3  is  amended 
by  revising  paragraph  (e)  to  read  as 
follows; 

§301.6402-3    Special  rul«s  appllcat)!*  for 
income  tax. 


(e)  A  nonresident  alien  individual  or  a 


foreign  corporation  making  a  claim  for  a 
refund  must  file  the  appropriate  annual 
income  tax  return  or  amended  return 
(Form  1040  NR  or  Form  1120  F).  The 
claim  for  refund  must  show  the 
taxpayer's  entire  income  subject  to  tax 
for  the  taxable  year,  whether  or  not  the 
tax  has  been  fully  satisfied  at  the  source 
upon  a  portion  of  such  income.  If  the 
overpayment  has  resulted  from  the 
withholding  of  tax  at  source  under 
chapter  3  of  the  Code,  a  statement  shall 
be  attached  to  the  claim  for  refund 
declaring  that  the  person  making  the 
claim  is  the  beneficial  owner  of  the 
income  and  showing  (1)  the  amounts  of 
tax  withheld  during  the  taxable  year, 
with  the  names  and  addresses  of 
withholding  agents.  (2)  the  name  in 
which  the  tax  was  withheld  if  other  than 
that  of  the  taxpayer,  if  applicable,  (3)* 
facts  sufficient  to  show  that,  at  the  time 
the  income  was  derived,  the  taxpayer 
was  entitled  to  the  benefit  of  a  reduced 
rate  of,  or  exemption  from,  tax  with 
respect  to  that  income  under  the 
provisions  of  an  income  tax  convention 
to  which  the  United  States  is  a  party, 
and  (4)  any  other  information  deemed 
necessary  by  the  Commissioner.  In 
addition,  a  taxpayer  claiming  eligibility 
for  a  reduced  rate  of  or  an  exemption 
from,  tax  on  items  of  income  specified  in 
§  1.1441-2,  subject  to  a  tax  convention 
to  which  the  United  States  is  a  party, 
and  paid  after  (Date  Which  Is  120  Days 
After  The  Publication  of  A  Treasury 
Decision  In  The  Federal  Register  In  This 
Matter],  must  attach  a  Certificate  of 
Residence  (Form  8306)  as  described  in 
paragraph  (e)  of  §  1.1441-6,  a  copy  of 
Form  1042S,  and,  if  applicable,  a  ruling 
or  other  verification  as  required  in 
paragraph  (f)  or  (g)  of  §  1.1441-6  to  his 
claim  for  refund.  Upon  request  of  the 
Director  of  the  Foreign  Operations 
District,  or  District  Director,  the 
taxpayer  shall  al.so  submit  such  other 
evidence  as  may  be  required  to 
substantiate  the  refund  claim,  such  as  to 
establish  that  the  taxpayer  is  the 
beneficial  owner  of  income  and  not  the 
nominee  or  agent  of  another  person.  In 
no  case  may  a  claim  for  refund  of  an 
amount  of  overwithheld  lax  be  made  by 
a  nonresident  alien  individual  or  foreign 
corporation  if  the  taxpayer  has  received 
a  repayment  or  reimbursement  of  that 
same  amount  of  tax  in  accordane  with 
paragraph  (a)  of  §  1461-4. 
Rosco«  L.  Egger,  Jr., 
Commjssioner  of  Interna/  Revenue. 
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Incremental  Tertiary  Oil;  Propoaed 
Rulemaking 

agency:  Infernal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
incremental  tertiary  oil  under  section 
4993  of  the  Internal  Revenue  Code  of 
1954,  which  was  added  by  section 
101  (aKl)  of  the  Crude  Oil  Windfall  Profit 
Tax  Act  of  1980  and  amended  by  section 
201(e)  of  the  Technical  Corrections  Act 
of  1982.  The  regulations  would  provide 
the  public  with  the  guidance  needed  to 
comply  with  the  applicable  tax  laws. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  9,  1984.  Except  as 
otherwise  provided,  the  regulations  are 
proposed  to  be  effective  for  taxable 
periods  beginnmg  after  February  29, 
1980. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-67-80),  Washington,  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  W.  Stevenson  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel.  Internal  Revenue 
Service,  llll  Constitution  Avenue,  NW., 
Washington.  D.C.  20224  (Attention:  CC: 
LR:T)  (202-566-3297). 

SUPPLEMENTARY  INFORMATION! 
Background 

This  document  contains  amendments 
to  the  Excise  Tax  Regulations  (26  CFR 
Part  51)  under  section  4993  of  the 
Infernal  Revenue  Code  of  1954,  which 
was  added  by  section  101(a)(1)  of  the 
Crude  Oil  Windfall  Profit  Tax  Act  of 
1980  (94  Stat.  239)  and  amended  by 
section  201(e)  of  the  Technical 
Corrections  Act  of  1982  (96  Stat.  2392). 
Several  issues  relating  to  incremental 
tertiary  oil  were  addressed  in  final 
regulations  relating  to  the  windfall  profit 
tax  promulgated  by  Treasury  Decision 
7844  published  in  the  Federal  Register 
for  November  5, 1982  (47  FR  50215).  The 
amendments  contained  in  this  document 
would  clarify  the  remaining  issues  with 
respect  to  incremental  tertiary  oil. 

The  regulations  are  proposed  to  be 
issued  under  the  authority  contained  in 
4993(c),  49g3(d),  4997(b)  and  7805(b)  of 
the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  4993(c).  4993(d),  4997(b).  7805(b)). 


Explanation  of  Provisions 

In  General 

Section  4993(a)  defines  incremental 
tertiary  oil  as  that  amount  of  crude  oil 
removed  from  the  property  during  any 
month  for  which  a  qualified  tertiary 
recovery  project  is  in  effect  in  excess  of 
the  base  level  of  production  for  the 
month. 

Project  is  in  Effect 

The  project  is  in  effect  during  the 
period  beginning  with  the  project 
beginning  date  and  ending  with  the 
project  termination  date  (unless  the 
operator  requests,  and  the  Service 
consents,  not  to  treat  such  project  as 
having  terminated).  The  project, 
however,  is  not  in  effect  for  any  period 
for  which  the  requirements  of  \  51.4993- 
1(c)(2)  are  not  met.  For  example,  a 
project  is  not  in  effect  during  the  period 
in  which  the  operator  fails  to  comply 
with  the  requirement  to  notify  the 
Service  of  continuing  tertiary 
qualification.  The  startup  of  a  project 
that  has  been  terminated  (as 
distinguished  from  the  continuation  of  a 
project  that  has  been  suspended  for 
failure  to  meet  the  requirements  of 
§  51.4993-l(c)(2))  is  treated  as  a  new 
project  requiring  a  new  project 
beginning  date. 

Base  Level 

The  base  level  of  production  for  any 
month  is  determined  by  first  computing 
the  average  monthly  amount  of  crude  oil 
removed  from  the  property  during  the 
six-month  period  ending  March  31, 1979. 
(If  no  crude  oil  was  removed  from  the 
property  during  the  6-month  period 
ending  March  31, 1979,  the  base  level  ia 
zero.)  Then,  this  amount  is  reduced  (but 
not  below  zero)  by  one  percent  of  that 
amount  for  each  month  beginning  after 
1978  and  before  the  first  month 
beginning  after  the  project  beginning 
date  and  by  2Vi  percent  of  that  amount 
for  each  month  beginning  after  the 
project  beginning  date  and  before  the 
month  for  which  the  base  level  is  being 
determined. 

The  proposed  regulations  provide  that 
the  average  monthly  amount  is 
determined  by  dividing  the  total  number 
of  barrels  of  crude  oil  removed  from  the 
property  during  the  6-month  period 
ending  March  31, 1979  by  six.  If  the 
project  is  expected  to  significantly 
increase  the  ultimate  recovery  of  crude 
oil  from  only  a  portion  of  the  property, 
the  base  level  for  that  portion  (which  is 
a  separate  property  under  section 
4993(d)(3))  is  determined  with  reference 
to  the  actual  production  of  crude  oil 
from  only  that  portion  of  the  property.  If 
available  data  are  insufficient  to 


determine  the  actual  production  from 
only  that  portion  of  the  property,  it  is 
presumed  that  the  actual  production 
from  that  portion  is  that  amount  that 
equals  the  total  number  of  barrels  of 
crude  oil  removed  during  the  base 
period  from  the  entire  property 
multiplied  by  a  fraction  based  on  the 
number  of  oil  producing  wells.  The 
numerator  of  the  fraction  is  the  number 
of  oil  producing  wells  located  on  that 
portion  during  that  6-month  period 
pnding  March  31. 1979,  and  the 
denominator  is  the  number  of  oil 
producing  wells  on  the  entire  property 
during  the  same  period.  This 
presumption  may  be  rebutted  by  either 
the  Service  or  the  taxpayer  by  clear  and 
convincing  evidence  that  the  actual 
production  from  that  portion  can  be 
more  accurately  determined  by  some 
other  allocation  method.  If  a  project 
affects  more  than  one  property,  the  base 
level  is  computed  by  adding  the  base 
levels  of  all  the  affected  properties  (or 
portions  or  properties). 

Projects  Which  By-Pass  the  Secondary 
Process 

Section  4993(c)(2)  requires  that  the 
recovery  method  be  applied  in 
accordance  with  sound  engineering 
principles.  Because  sound  engineering 
principles  generally  require 
implementation  of  the  secondary 
process  [e.g.,  waterflood,  immiscible 
natural  gas  injection)  prior  to  the 
initiation  of  a  tertiary  recovery  project, 
tertiary  projects  that  by-pass  the 
secondary  stage  generally  will  not  meet 
the  tests  for  qualified  tertiary  recovery 
projects.  S.  Rep.  No.  96-394,  96th  Cong. 
1st  Sess.  48  (1979).  The  proposed 
regulations  provide,  however,  that  such 
a  project  could  qualify  if  undertaking  a 
secondary  process  on  the  property  is 
infeasible  either  because  of  peculiar 
characteristics  of  the  reservoir  or  oil  or 
because  of  economic  reasons  and  if  the 
reason  for  not  undertaking  the 
secondary  project  is  adequately 
explained. 

Qualified  Tertiary  Methods 

Section  4993(d)(1)  provides  that  the 
term  "tertiary  recovery  method"  means 
any  method  described  in  paragraph  (c) 
(1)  through  (9)  of  \  212.78  of  the  June 
1979  energy  regulations  or  any  other 
method  approved  by  the  Secretary.  The 
proposed  regulations  provide  that  the 
Associate  Chief  Counsel  (Technical) 
may.  in  his  or  her  discretion,  approve 
other  methods  which  meet  the  following 
three  conditions.  First,  the  method  must 
be  one  other  than  waterflooding  or 
immiscible  natural  gas  injection.  These 
two  secondary  methods  were 
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specifically  excluded  by  the  legislative 
history  of  the  Act.  S.  Rep.  No.  96-394, 
96fh  Cong.  1st  Sess.  50  (1979).  Second, 
the  method  must  reasonably  be 
expected  to  result  in  the  recovery  of 
crude  oil  which  could  not  have  been 
recovered  through  the  use  of  a  primary 
or  secondary  method.  The  second 
criterion  requires  a  petroleum  engineer 
to  determine  the  amount  of  crude  oil 
that  could  be  (or  could  have  been) 
recovered  by  using  a  primary  or 
secondary  method.  (The  amount  of 
crude  oil  that  could  have  been  recovered 
through  a  secondary  method  from  a 
property  or  a  portion  of  a  property  on 
which  it  is  infeasible  (in  accordance 
vvith  sound  engineering  principles]  to 
undertake  a  secondary  project  is  zero.) 
This  rule  disquahfies  a  method  that 
yields  virtually  the  same  quantity  of 
recover>'  of  oil  as  a  secondary  method 
from  being  treated  as  a  tertiary  method. 

Third,  in  the  case  of  an  immiscible 
nonhydrocarbon  gas  displacement 
method,  such  method  must  involve  the 
injection  of  the  gas  into  the  oil  zone, 
rather  than  the  gas  zone,  of  the  reservoir 
to  obtain  a  chemical  or  physical  reaction 
(other  than  the  mere  application  of 
pressure)  between  the  oil  and  the 
injectant. 

A  request  for  approval  of  a  tertiary 
method  must  contain  a  detailed 
description  of  the  proposed  method  and 
its  application  and  a  statement,  signed 
by  a  petroleum  ergineer  u.nder  penalties 
of  perjury,  to  the  effect  that  the 
proposed  method  is  reasonably 
expected  to  result  in  the  recovery  of 
crude  oil  that  could  not  have  been 
recovered  through  a  primary  or 
secondary  method.  If  a  secondary 
project  is  not  undertaken  on  the 
property,  the  request  must  explain  fully 
the  reasons  for  not  undertaking  a 
secondary  project. 

Preflush  Chemicals 

Section  4993(d)(2)  provides  that  the 
"project  beginning  date"  is  the  later  of 
the  date  on  which  the  injection  of 
liquids,  gases,  or  other  matter  begins,  or 
the  date  on  which  the  project  is  certified 
by  a  petroleum  engineer  or  a 
jurisdictional  agency.  Mere  preparation 
for  injection,  however,  would  not  be 
sufficient  to  determine  the  project 
beginning  date. 

It  is  recognized  in  connection  with  the 
use  of  certain  augmented  waterflooding 
methods  that  the  presence  of  multivalent 
ions,  such  as  calcium,  magnesium, 
barium,  and  iron,  in  the  reservoir  may 
have  a  deleterious  effect  upon  the 
waterflood  solution  system.  If  present  in 
the  reservoir  in  sufficient  quantities, 
these  multivalent  ions  can  ultimately 
break  down  the  solution  causing  a 


resultant  loss  in  the  efficiency  of  the 
process.  Several  studies  have  been 
conducted  to  determine  the 
effectiveness  of  injecting  sacrificially 
absorbed  agents  ahead  of  the 
vvaterfiood  solution  to  wash  away  or  to 
otherwise  tie  up  the  multivalent  ions. 
These  studies  have  generally  shown  that 
a  marked  improvement  in  the  efficiency 
of  oil  recoverj'  occurs  when  preflush 
solutions  are  used. 

Arguably,  since  the  purpose  of 
injecting  preflush  chemicals  is  to 
prepare  the  reservoir  for  the  injection  of 
the  augmented  waterflooding  solution 
rather  than  to  initiate  the  tertiary 
recovery  itself,  the  date  of  injection  of 
preflush  chemicals  should  not  determine 
the  project  beginning  date. 
Alternatively,  since  the  use  of  preflush 
chemicals  enhances  the  recovery  of 
crude  oil  by  neutralizing  multivalent 
ions,  it  can  be  argued  that  they  should 
be  treated  as  "liquids,  gases,  or  other 
matters"  for  purposes  of  determining  the 
project  beginning  date. 

The  proposed  amendments  would 
treal  a  preflush  chemical,  including 
processed  or  chemically  treated  water, 
as  a  tertiary  injectant  for  purposes  of 
determining  the  project  beginning  date  if 
two  conditions  are  met.  First,  the 
amount  of  crude  oil  which  could  be 
recovered  by  use  of  the  chemical  must 
be  significantly  greater  than  the  amount 
which  can  reasonably  be  expected  to  be 
recovered  without  the  use  of  the 
chemical.  Second,  the  injection  of  the 
preflush  chertical  into  the  reservoir 
must  be  followed  within  180  days  (or 
longer,  if  a  longer  period  is  approved  by 
the  Service)  by  the  injection  of 
significant  amounts  of  a  surfactant 
system,  organic  polymer,  alkali  metal, 
carbonated  water,  carbon  dioxide,  or 
any  other  injectant  approved  in  writing 
by  the  Associate  Chief  Counsel 
(Technical),  for  employment  in  an 
augmented  waterflooding  tertiary 
recovery  method. 

DunI  Certification 

Section  4993(c)(2)(D)  requires  the 
operator  to  submit  a  certification  from 
either  a  petroleum  engineer  or  a 
jurisdictional  agency  to  the  effect  that 
the  project  meets  the  requirements  of 
subparagraphs  (A),  (B).  and  (C)  of 
section  4993(c)(2).  If  an  operator  submits 
certifications  from  both  a  petroleum 
engineer  and  a  jurisdictional  agency 
with  respect  to  the  same  project,  the 
date  used  for  purposes  of  determining 
the  project  beginning  date  is  the  date  the 
first  certification  is  received  by  the 
Internal  Revenue  Service. 


Significant  Expansion 

Section  4993(d)(4)  provides  that  a 
significant  expansion  of  a  project  shafl 
be  treated  as  a  separate  project.  The 
proposed  regulations  provide  that  a 
project  may  be  significantly  expanded  in 
either  of  two  ways.  First,  a  project  may 
be  geographically  expanded  by 
undertaking  tertiary  activities  to  recover 
crude  oil  from  an  area  not  substantially 
affected  by  the  project's  previous 
tertiary  activities.  Second,  in  the  case  of 
a  project  that  was  begun  before  June  1, 
1979  and  was  significantly  curtailed 
before  January  1, 1980,  the  project  may 
be  significantly  expanded  by  increasing 
the  level  of  tertiary  activities  to  at  least 
the  highest  level  of  tertiary  activities 
prior  to  the  curtailment  period.  The 
determination  of  what  was  the  highest 
level  of  tertiary  activites  or  whether  a 
project  has  been  significantly  curtailed 
shall  be  made  on  a  casse-by-case  basis 
and  in  light  of  all  the  facts  and 
circumstances. 

Comments  and  Requests  for  a  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
requests  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Services,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  The  Internal  Revenue 
Service  requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  therefore  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  the  Internal  Revenue 
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Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  comment  requirements  of  5  U.S.C. 
553  do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C,  chapter  6).  " 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Donald  W.  Stevenson  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service,  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  51 

Crude  Oil  Windfall  Profit  Tax  Act  of 
1980,  Excise  tax,  Incremental  tertiary  oil, 
Petroleum,  Project  beginning  date, 
Tertiary  injectant,  Tertiary  recovery 
method. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  51  are  as  follows: 

PART  51— f  AMENDEDl 

Paragraph  1.  Section  51.4993-1  is 
added  to  read  as  follows: 

§  51.4993-1     Incremental  tertiary  oil. 

(a)  In  general— CX]  Incremental 
tertiary  oil.  The  term  "incremental 
tertiary  oil"  means  the  excess  of— 

(i)  The  amount  of  crude  oil  which  is 
produced  and  removed  from  a  property 
during  the  period  for  which  a  qualified 
tertiary  recovery  project  is  in  effect  on 
the  property  (see  paragraph  (a)(2]  of  this 
section),  over 

(ii)  The  base  level  for  the  property  for 
that  month. 

(2)  Period  for  which  project  is  in 
effect— [i]  General  rule.  Except  as 
provided  in  paragraph  (aj(2){ii)  of  this 
section,  a  qualified  tertiary  recovery 
project  (as  defined  in  paragraph  (c)  of 
this  section)  is  in  effect  during  the 
period  which — 

(A)  Begins  on  the  project  beginning 
dale  (as  defined  in  paragraph  (d)(2)  of 
this  section)  and 

(B)  Ends  on  the  project  termination 
date  (as  defined  in  paragraph  (a)(3)  of 
this  section), 

(ii)  Exception.  A  project  shall  not  be 
in  effect  during  any  period  for  which  the 
operator  is  not  in  compliance  with  the 
requirements  of  paragraph  (c)(2)  of  this 
section.  However,  the  months  during 
this  period  are  taken  into  account  under 
section  4993(b)(2),  (relating  to  the 


reduction  of  the  average  monthly 
amount  by  2 Ms  percent)  for  the  purpose 
of  determining  the  base  level  of  the 
property  for  months  after  that  period, 

(3)  Project  termination  date — (i) 
General  rule.  Except  as  provided  in 
paragraph  (b;(3){ii)  of  this  section,  the 
project  termination  date  is  the  date  on 
which  the  last  injection  made  in 
connection  with  the  project  ceases  to 
significantly  affect  the  reservoir.  The 
determination  of  which  injection  is  the 
last  injection  made  in  connection  with 
the  project  (in  a  case  in  which  there  has 
been  a  substantial  period  of  inactivity) 
and  when  an  injection  ceases  to 
significantly  affect  the  reservoir  shall  be 
made  on  the  basis  of  all  of  the  facts  and 
circumstances,  including  such  factors  as 
the  size  of  the  project,  the 
characteristics  of  the  reservoir,  the 
frequency  of  injections,  and  the  nature 
of  the  recovery  method.  The  startup  of 
tertiary  activities  on  a  property  or  a 
portion  of  a  property  on  which  a  tertiary 
recovery  project  requiring  a  new  project 
beginning  date. 

(ii)  Exception.  The  date  described  in 
paragraph  (b)(3)(i)  of  this  section  shall 
not  be  treated  as  the  project  termination 
date  if  the  operator  requests,  and  the 
Associate  Chief  Counsel  (Technical) 
consents,  that  the  project  not  be  treated 
as  having  terminated.  The  startup  of 
tertiary  activities  in  connection  with  a 
teritary  recovery  project,  which  but  for 
this  paragraph  (a)(3)(ii)  would  have 
been  treated  as  having  terminated,  shall 
be  treated  as  a  continuation  of  the 
project.  Generally,  the  Associate  Chief 
Counsel  (Technical]  will  consent  to  treat 
the  project  as  not  having  terminated 
only  where  the  continuation  of  the 
project  was  made  impossible  by  such 
factors  as  the  unavailability  of  operating 
funds  or  an  equipment  failure, 

(iii)  Request  that  project  not  be 
treated  as  terminated.  The  request 
described  in  paragraph  (a)(3)(ii)  shall  be 
submitted  in  writing  to  the 
Commissioner  of  Internal  Revenue: 
Attention:  Associate  Chief  Counsel 
(Technical),  Washington,  D.C.  20224. 
The  request  shall  state  reasons  why  the 
project  should  not  be  treated  as  having 
terminated. 

(b)  Determination  of  amount — (1) 
Base  level — (i)  Computation  of  base 
level.  The  base  level  for  any  properly  for 
any  month  is  determined  in  two  steps. 
First,  the  average  monthly  amount  of 
crude  oil  removed  from  the  property 
during  the  6-month  period  ending  March 
31,  1979,  is  ascertained.  Second,  that 
average  monthly  amount  is  reduced  (but 
not  below  zero)  by  the  sum  of  1  percent 
of  that  amount  for  each  month  which 
begins  after  1978  and  before  the  first 
calendar  month  beginning  after  the 


project  beginning  date,  and  2Vi  percent 
of  the  amount  for  each  month  which 
begins  after  the  project  beginning  date 
(or  after  1978  if  the  project  beginning 
date  is  before  1979)  and  before  the 
month  for  which  the  base  level  is  being 
determined.  The  average  monthly 
amount  is  determined  by  dividing  the 
total  number  of  barrels  of  crude  oil 
removed  from  the  property  during  the  6- 
month  period  ending  March  31, 1979  by 
six.  If  no  crude  oil  was  removed  from 
the  property  during  the  &-month  period 
ending  March  31,  1979,  the  base  level  is 
zero. 

(ii)  Base  level  for  project  which 
affects  only  a  portion  of  the  property.  If 
the  project  is  expected  to  increase  the 
ultimate  recovery  of  crude  oil  from  only 
a  portion  of  the  property,  the  base  level 
of  that  portion  (which  is  a  separate 
property  under  paragraph  (e)(4)  of  this 
section)  is  determined  with  reference  to 
the  actual  production  of  crude  oil  during 
the  6-month  period  from  only  that 
portion  of  the  property.  If  available  data 
are  insufficient  to  determine  the  actual 
production  during  that  period  from  only 
that  portion  of  the  property,  it  shall  be 
presumed  that  the  actual  production 
from  that  portion  was  that  amount  that 
equals  the  total  number  of  barrels  of 
crude  oil  removed  during  that  period 
from  the  entire  property  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
number  of  oil  producing  wells  (as 
defined  in  S  51.4991-l(b)(4))  located  on 
that  portion  during  that  period  and  the 
denominator  of  which  is  the  number  of 
oil  producing  wells  located  on  the  entire 
property  during  that  period.  This 
presumption  may  be  rebutted  by  either 
the  Service  or  the  taxpayer  by  clear  and 
convincing  evidence  that  the  actual 
production  from  that  portion  of  the 
property  can  be  more  accurately 
determined  by  some  other  allocation 
method. 

(iii)  Base  level  of  project  thai  involves 
unitized  properties.  In  the  case  of  a 
project  on  a  unitized  property,  the  base 
level  for  the  project  is  computed  by 
adding  the  base  levels  of  a!!  the  areas 
included  in  the  unitization. 

Example.  X  Corporation  conducts  an 
enhanced  tertiary  recovery  project  on  a 
unitized  property  formed  from  two  properties, 
A  and  B.  The  tertiary  project  affects  only  a 
portion  of  A  and  a  portion  of  B.  The  base 
level  of  the  project  i«  computed  by  first 
determining  the  base  levels  for  the  portions 
of  A  and  B  affected  by  the  projeC  and  then 
combining  those  base  levelt. 

(iv)  Base  level  not  reduced  for 
computing  incremental  oil.  The  base 
level  is  not  reduced  for  purposes  of 
determining  the  amount  of  incremental 
oil  for  any  month  during  which  less  than 
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a  full  month's  production  of  crude  oil  is 
obtained.  For  example,  the  base  level 
determined  under  paragraph  (b)(2)(i)  of 
this  section  for  the  month  in  which  a 
project  begins  or  ends  is  not  reduced  to 
take  into  account  the  fact  that  the 
project  began  or  ended  on  a  day  other 
than  the  first  or  last  day  of  the  month 
and  that  less  than  a  full  month's 
production  was  attained. 

(2)  Minimum  amount.  If  a  qualified 
tertiary  recovery  project  has  been 
certified  under  the  June  1979  energy 
regulations  and  the  certification  is  in 
effect,  the  amount  of  the  incremental 
tertiary  oil  with  respect  to  that  project 
shall  not  be  less  than  the  incremental 
production  determined  under  the  June 
1979  energy  regulations. 

(3)  Allocation  rules.  The 
determination  of  which  barrels  of  crude 
oil  removed  during  any  calendar  month 
are  incremental  tertiary  oil  shall  be 
made — 

(i)  First  by  allocating  the  amount  of 
incremental  tertiary  oil  between  oil 
which  (but  for  this  paragraph)  would  be 
tier  1  oil,  and  oil  which  (but  for  this 
paragraph)  would  be  tier  2  oil,  in 
proportion  to  the  respective  amounts  of 
each  such  oil  removed  from  the  property 
during  such  month,  and 

(ii)  Then  by  taking  into  account 
barrels  of  crude  oil  so  removed  in  the 
order  of  their  respective  removal  prices, 
beginning  with  the  highest  of  such 
prices. 

(c)  Qualified  tertiary  recovery 
project — (1)  In  general.  A  "qualified 
tertiary  recovery  project"  is  either  a 
qualified  tertiary  enhanced  recovery 
project  with  respect  to  which  a 
certification  as  such  has  been  approved 
and  is  in  effect  under  the  June  1979 
energy  regulations  or  any  project  for 
enhancing  reco\  ery  of  crude  oil  which 
meets  the  requirements  of  paragraph 
(c)(2)  of  this  section.  A  projf    t  certified 
by  a  petroleum  engineer  pursuHT:t  to  a 
subsequent  amendment  to  the  June  1979 
energy  regulations  is  not  a  project  that 
has  been  approved  and  is  in  effect  under 
the  June  1979  energy  regulations  and 
such  project  must  meet  the  requirements 
of  paragraph  {c)(2)  of  this  section  to  be  a 
"qualified  tertiary  recovery  project ". 

(2)  Requirement!!.  A  project  meets  the 
requirements  referred  to  in  paragraph 
(c)(1)  of  this  section  if  ft  satisifies  all  of 
the  following  requirements: 

(i!  The  project  must  involve  the 
application  (in  accordance  with  sou.^d 
engineering  principles)  of  one  or  more 
tertiary  recovery  methods  which  can 
reasonably  be  expected  to  result  in  more 
than  an  insignificant  increase 
(determined  in  light  of  all  the  facts  and 
circumstances)  in  the  amount  of  crude 
oil  which  will  ultimately  be  recovered: 


(ii)  The  date  on  which  the  injection  of 
liquids,  gases,  or  other  matter  begins 
must  be  after  May  31. 1979: 

(iii)  The  portion  of  the  property  to  be 
affected  by  the  project  must  be 
adequately  delineated: 

(iv)  The  operator  must  submit  either — 

(A)  A  certification  from  a  petroleum 
engineer  that  the  project  meets  the 
requirements  of  subdivisions  (i).  (ii).  and 
(iii).  or 

(B)  A  certification  that  a  jurisdictional 
agency  (as  defined  in  section  4993(d)(5)) 
has  approved  the  project  as  meeting 
those  requirements,  and  that  such 
approval  is  still  in  effect:  and 

(v)  The  operator  must  comply  with  the 
requirement  set  forth  in  paragraph  (e)(6) 
of  this  section.  For  the  standard  of 
review  by  the  Internal  Revenue  Service 
of  jurisdictional  agency  certified 
projects,  see  section  4993(d)(6)  of  the 
Code. 

(3)  Pro/acts  which  by-pass  the 
secondary  process.  Because  sound 
engineering  principles  generally  require 
implementing  a  secondary  recovery 
process  prior  to  the  undertaking  of  an 
enhanced  tertiary  recovery  method,  a 
project  ordinarily  will  not  satisfy  the 
requirement  of  paragraph  (c)(2)(i)  of  this 
section  if  the  project  is  not  preceded  by 
a  secondary  process  [e.g..  waterflooding 
or  immiscible  natural  gas  injection). 
However,  such  a  project  could  meet  the 
requirement  of  paragraph  (c)(2)(i)  if  a 
secondary  project  is  not  undertaken 
because  of  the  economic  infeasibility  of 
such  project  or  because  of  peculiar 
characteristics  of  the  reservoir  or  oil, 
and  if  the  reason  for  not  undertaking  the 
secondary  process  is  fully  explained  in 
the  project's  certification. 

(d)  Definitions.  For  purposes  of 
section  4993  and  this  section — 

(1)  Tertiary  recovery  method.  The 
term  "tertiary  recovery  method"  means 
any  method  which  is  described  in 
paragraph  (c)  (1)  through  (9)  of  §  212.78 
of  the  June  1979  energy  regulations,  o^ 
any  other  method  to  provide  tertiary 
enhanced  recovery  which  is  approved  in 
writing  by  the  Associate  Chief  Counsel 
(Technical).  Standards  for  approval  and 
procedures  for  requesting  approval  of 
other  methods  are  set  forth  in  paragraph 
(e^(5)  of  this  section. 

(2)  Project  beginning  date.  The 
"project  beginning  date"  is  the  later  of — 

(i)  The  first  date  on  which  a  tertiary 
injectant  (as  defined  in  paragraph  (d)(3) 
of  this  section)  is  injected  into  the 
reservoir,  or 
(ii)  The  date  on  which — 
(A)  The  project  is  certified  as  a 
qualified  tertiary  enhanced  recovery 
project  under  the  June  1979  energy 
regulations,  or. 


(B)  The  Internal  Revenue  Service 
Center  (Austin)  receives  a  petroleum 
engineer's  certification  of  the  qualified 
tertiary  recovery  project,  or  a 
certification  of  jurisdictional  agency 
approval,  which  meets  all  of  the 
requirements  of  §§  51.499^2  or  51.4993- 
3  (see  paragraph  (e)(7)  of  this  section). 
However,  for  purposes  of  the  preceding 
sentence  only,  in  the  case  of  a 
submission  received  by  an  Internal 
Revenue  Service  Center  on  or  before 
May  1, 1980,  such  submission  shall  be 
considered  to  have  been  received  on  the 
later  of  March  1, 1980,  or  the  date  on 
which  the  petroleum  engineer  executed 
the  certification  or  the  jurisdictional 
agency  issued  its  approval. 

(3)  Tertiary  injectant.  A  tertiary 
injectant  is  any  liquid,  gas.  or  other 
matter  the  injection  of  which  is  critical 
to  the  tertiary  method  applied  in  the 
project.  The  injection  of  a  primary 
injectant  is  critical  to  the  tertiary 
recovery  method  if  the  amount  of  crude 
oil  which  could  be  recovered  by  use  of 
the  injectant  is  significantly  greater  than 
the  amount  which  can  reasonably  be 
expected  to  be  recovered  without  the 
use  of  the  injectant.  The  injection  of  any 
liquid,  gas,  or  other  matter,  which  is  not 
a  primary  injectant  and  which  is 
injected  into  the  reservoir  prior  to  the 
injection  of  a  primary  injectant  to 
preflush  or  treat  the  reservoir  or  to 
enhance  the  oil  recovery  efficiency  of 
the  primary  injectant.  is  critical  to  the 
tertiary  recovery  method  and.  therefore. 
is  a  tertiary  injectant  if — 

(i)  The  amount  of  crude  oil  which 
could  be  recovered  by  use  of  that  hquid, 
gas,  or  other  matter  is  significantly 
greater  than  the  amount  which  can 
reasonably  be  expected  to  be  recovered 
without  its  use,  and 

(ii)  The  injection  of  that  hquid,  gas.  or 
other  matter  into  the  reservoir  is 
followed  within  180  days  (or  more,  if  a 
longer  period  is  approved  in  writing  by 
the  Associate  Chief  Counsel  (Technical) 
as  necessary  or  appropriate  under  all  of 
the  facts  and  circumstances)  by  the 
injection  of  the  primary  injectant. 

For  purposes  of  this  paragraph  only,  the 
term  "primary  injectant"  means  any 
injectant  described  in  paragraph  (c)  (1) 
through  (9)  of  §  212.78  of  the  June  1979 
energy  regulations,  or  any  other 
injectant  approved  for  employment  in  a 
tertiary  recovery  method  approved  by 
the  Associate  Chief  Counsel  (Technical). 
See  paragraph  (e)(5)  of  this  section  for 
procedures  for  requesting  approval  of 
other  methods. 

(4)  Petroleum  engineer.  For  purposes 
of  this  section  and  §  51.4993-2,  the  terra 
"petroleum  engineer"  refers  to  any 
professional  engineer  who  has  been 
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duly  registered  or  certified  by  any  state 
and  has  experience  or  edurational 
background  that  quailfies  him  nr  her  as 
an  expert  in  the  petroleum  industry. 

(e)  Special  rulcs~[\  ]  Pilot  projects. 
The  injection  of  tertiary-  injectants  in 
connection  with  a  pilot  or  experimental 
program  shall  be  considered  injection 
for  purposes  of  determining  a  project 
beginning  dnte  for  only  the  portion  of 
the  property  affected  by  the  pilot  or 
experimental  program. 

(2)  Planning  and  preparation  for 
tertiary  pro/pct.  Mere  planning  or 
preparation  for  the  teitiary  recovery 
project,  such  as  drilling  an  injection  well 
or  injertint?  an  injertant  other  than  a 
tertiary  'njectant.  is  not  sufficient  to 
establish  a  project  beginning  date. 

(3]  OjJ  reservior  The  term  "oil 
reservijir".  as  used  in  the  definitions  of 
the  ferliarv  recovery  methods  described 
in  the  jiine  ^979  energy  regulations, 
include-)  r^sorvoirs  that  produce  gas 
containing  crude  oil  [i.e..  condensate). 

(4)  Project  only  affects  portion  of 
property  If  a  qualified  tertiary  recovery 
project  can  reasonably  be  expected  to 
siKnificnntly  increase  the  ultimate 
recovery  of  crude  oil  from  only  a  portion 
of  a  property,  the  portion  so  affected  by 
the  project  shall  be  treated  as  a  separate 
property.  However,  the  preceding 
sentences  shall  apply  only  for  purposes 
of  this  section.  For  example,  the 
determination  of  wheiher  the  oil 
produced  from  either  the  unaffected  or 
affected  property  qualifies  as  stripper, 
newly  dir.covered,  or  heavy  oil  shall  be 
made  with  reference  to  both  the  affected 
and  unaffected  portions  of  the  property. 

(5)  Requests  for  approval  of  other 
tertiary  me1hods~[\]  In  genera  1.  The 
Associate  Chief  Counsel  (Terhnii  al) 
may,  in  his  or  her  discretion,  approve 
tertiary  recovery  methods  other  than 
those  specified  in  paragraph  (ci  (1) 
through  (9)  of  §  121  78  of  the  June  1979 
energy  regulations  which  satisfy  the 
following  criteria: 

(A)  The  method  is  some  method  other 
than  immiscible  natural  gas  injection  or 
watorllboding, 

(B)  The  method  is  reasonably 
expected  to  result  in  the  recovery  of 
crude  oil  from  the  property  (or  portion 
thereof)  which  could  have  not  been 
recovered  through  any  primary  or 
secondary  method  and 

(C)  In  the  case  of  an  immiscible 
nonhydrorarbon  gas  displacement 
method,  the  method  in\olves  the 
injection  of  such  gas  into  the  oil  zone  of 
the  reservoir  to  obtain  a  chemical  or 


Physical  reaction  (other  than  mere 
pressure)  between  the  oil  and  the 
injeLlant. 

Any  certification  by  a  petroleum 
engineer  or  a  jurisdictional  agency 
pursuant  to  section  499(cj[2)(D)  (i)  or  (ii) 
which  is  based  upon  a  tertiary  method 
not  specified  in  paragraph  (c!"(ll  through 
(9)  of  §  212.78  of  the  June  19-9  energy 
regulations  is  ineffective  in  the  absence 
of  approval  of  the  method  pursuant  to 
this  subparagraph. 

fii)  Manner  of  requesting  approval.  A 
request  for  approval  of  a  tertiary 
recovery  method  shall  be  submitted  to 
the  Commissioner  of  Internal  Revenue. 
Attention:  Associate  Chief  Counsel 
(Technical)  Washington.  DC.  20224 
The  request  shall  contain  a  detailed 
description  of  the  proposed  method  and 
a  statement,  signed  bv  a  petroleum 
engineer  under  penalties  of  perjury,  to 
the  effect  that  the  propcsed  method  is 
reasonably  expected  to  result  in  the 
recoverv  of  crude  oil  that  couid  not  have 
been  recovered  through  a  primary  01 
secondary  method,  The  amount  of  cruds 
oil  that  could  have  been  recovered 
through  a  secondary  method  from  a 
property  or  a  portion  of  a  property  on 
which  it  is  infeasible  (in  accordance 
with  sound  engineering  priciples)  to 
undertake  a  secondary  project  is  zero. 

(6)  Requirement  for  continuing 
tertiary  qualification.  The  operator  shall 
submit  to  the  Internal  Revenue  Service 
Center  (Austin)  a  statement  signed  by  a 
petroleum  engineer  indicatinjj  whether 
the  project  continues  to  meet  the 
requirements  set  forth  in  paragraph 
(cj(2)  (iHiii)  of  this  section  no  later  than 
6  months  after  the  petroleum  engineer's 
or  jurisdictional  agency's  certification  of 
the  qualified  tertiary  recovery  project  is 
submitted  and  shall  submit  such  a 
statement  everj  6  months  thereafter  for 
the  duration  of  the  project.  However, 
such  statemera  is  not  required  to  be  sent 
before  the  date  that  is  60  days  after  the 
date  of  publication  in  the  Federal 
Register  of  this  subparagraph  as  a  final 
regulation.  If  during  any  6-month  period 
the  actual  applies  .on  of  any  tertiary 
recovery  method  employed  in  the 
project  differs  in  any  significant  manner 
(including  timing  differences)  from  the 
application  of  the  tertiary  method  upon 
which  the  certification  submitted  by  the 
operator  pursuant  to  §§  51  4993-2  or 
51.4993-3  was  based  or  if  any  other 
significant  fact  on  which  the  pro)cct's 
certification  was  based  has  changed 
(e.g..  the  revocation  of  the  jurisdictional 
agency  cerlification),  the  operator  shall 
describe  the  difference  and  set  forth  the 
reasons  for  the  difference  in  the 


statement  submitted  for  the  period 
during  whir.h  such  difference  occurs.  If 
the  operator  fails  to  submit  the 
statement  described  in  this  paragraph 
by  the  30th  day  after  the  date  the 
statement  is  due,  the  operator  shall  be 
treated  as  not  complying  with  the 
requirements  of  this  paragraph  for  the 
period  beginning  on  the  due  date  of  the 
statement  and  ending  en  the  date  the 
statement  is  submitted 

(7)  Dual  cert,  f'cation  An  operator 
may  certify  a  tertiary  recoven,  project 
by  submitting  a  certification  from  a 
petroleum  e.ngmeer  pursuant  to  section 
4993(cl(2|(D)!i)  or  by  submitting  a 
certification  pursuant  to  section 
4993(c)(2)(Dj(ii).  If  an  operator  submits 
boih  certifications  with  respect  to  tlie 
same  project,  the  date  used  for  purposes 
of  section  4993(dl(2)[B|(:i)  shall  be  the 
date  the  first  certification  is  received  hv 
the  Internal  Revenue  Service  Center 
(Austin). 

(f)  Significant  expansion  of  tertiary 

prniects — (1]  In  genera!  .\  significant 
expansion  of  a  tertiary  project  shall  be 
treated  as  a  separate  project  [i.e..  a  new 
project  in  the  case  of  a  project  that  was 
significantly  curtailed  before  June  1. 
1979).  To  qualify  as  a  quaLfied  tertiary 
recovery  project,  the  expansion  must 
satisfy  the  requirements  of  paragraph 
(c)(2)  of  this  section  independently  of 
the  original  project. 

(2)  Methods  of  significantly 
expanding  a  project.  A  project  is 
significantly  expanded  by  undertaking 
tertiary  activities  to  recover  crude  oil 
from  an  area  not  substantially  affected 
by  the  project's  previous  tertiary 
activities,  or  in  the  case  of  a  prc^ject  that 
was  begun  before  June  1.  1979  and 
significantly  curtailed  before  January  1. 
19a0,  by  increasing  the  level  of  tertiary 
activities  to  at  least  the  highest  level  of 
tertiary  activities  prior  to  the 
curtailment  period.  For  purposes  of  this 
paragraph,  the  determination  of  what 
was  the  highest  level  of  tertiary 
activities  or  whether  a  project  has  been 
significantiy  curtailed  shall  be  made  on 
a  ca«!e-b\-case  basis  and  in  light  of  all 
the  facts  and  ciicumstances. 

E.wjrplf.  In  1982  X  Corpoidtion  initiated 
an  enhdiiced  recovery  project  to  !')f 
conducted  in  three  phase.-*  on  a  20  OOO-Hcre 
property.  The  tertiary  activitieb  conducted  on 
the  propfT'y  dui'ng  that  ypar  were  expected 
to  affect  only  2.000  acres.  During  phase  II  of 
the  projert  which  is  experied  to  begin  in 
1984,  X  Corporation  plans  to  drill  additioniil 
■niection  wells  and  to  inject  injectdnts  to 
increase  recovery  of  crude  oil  from  only  onn- 
half  of  the  remaining  18,000  acres,  Dunnj: 
phase  III,  whirJi  is  expected  to  begin  m  ISWb, 
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X  Corporation  plans  to  drill  additional 
iniection  wells  and  to  inject  injectants  to 
recover  oil  from  only  the  remaining  9  (TflO 
acres.  Since  the  portions  of  the  property 
affected  during  phases  11  and  III  were  not 
affected  by  the  initial  tertiary  activities  on 
the  property,  phases  11  and  III  will  be  treated 
as  substantial  expansions  of  an  e\ist-.ng 
protect  in  1984  and  1986,  respectively,  and 
each  will  be  treated  as  a  separate  project 
beginning  in  (hose  years. 

Par.  2  Section  51.4993-2  is  a.-nended 
by  revising  paragraph  (a)  introductory 
text;  by  revising  paragraph  (a)  (11)  arid 
(12);  by  adding  a  new  paragraph  (a)(13); 
by  removing  paragraphs  (b)  and  (d).  and 
by  redesignating  paragraph  (c)  as 
paragraph  (b).  These  revised  and  added 
provisions  read  as  follows: 

§  51.49S3-2     Sell-certifrcatton  of  tertiary 
recovery  proiects. 

(a)  Certification  of  petroleum 
engineer.  In  order  to  qualify  under 
section  4993(c)(2)(D)(i),  relating  to  the 
self-certification  of  a  qualified  tertiary 
recovery  project,  the  operator  shall 
submit  a  certification  (attached  to  Form 
6458),  signed  under  penalties  of  perjury 
by  a  petroleum  engineer,  to  the  Internal 
Revenue  Service  Center,  Austin,  Texas. 
The  certification  shall  contain  the 
following: 
***** 

(11)  Projected  future  income  and 
expenses, 

(12)  The  operator's  employer 
identification  number,  and 

(13)  In  the  case  of  a  project  that  is  a 
significant  expansion  of  an  existing 
project — 

(!)  The  same  information  required  in 
paragraph  (a)  (1)-{12)  with  respect  to  the 
existing  project  (or  a  copy  of  a 
petroleum  engineer's  certificafron  of  the 
existing  project),  and 

(ii)  A  statement  explaining  the  manner 
in  which  the  project  is  significantly 
expanded. 


Par.  3.  Section  51.4993-3  is  amended 
by  revising  the  second  sentence  in 
paragraph  (a)  to  read  as  set  forth  below. 

§  SI. 4993-3    Jurisdictional  agency 
certification  of  tertiary  recovery  projects. 

(a)  Initial  certification. '   '   '  The 
certification  shall  state  that  the 
appropriate  jurisdictional  agency  has 
approved  the  project  (or  significant 
expansion  of  a  project)  as  a  project  (or 
expansion)  that  meets  the  requirements 
set  forth  in  section  4993(c)(2)  (A),  (B), 
and  (C),  and  the  operator  shall  attach 
the  approving  document  or  a  ceritified 
copy  thereof.*  *   * 
♦         •         •         •         * 

Par.  4.  Section  51.4993-4  is  amended 
as  follows: 


1.  Paragraph  (a)  is  revised  by  inserting 
in  the  first  sentence  the  phrase 
"(including  a  significant  expansion 
thereof)"  after  the  phrase  "any  tertiary 
recovery  projct." 

2.  Paragraph  (b)  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b),  by  redesigDHting  paragraphs  (b)  (9) 
and  (10)  as  (b)  (10)  and  (11). 
respectively,  by  inserfing  a  new 
paragraph  (b)(9)  immediatly  after 
paragraph  (b)(8).  by  revising  newly 
redesignated  paragraph  (11),  and  by 
adding  a  new  paragraph  (b)(12).  These 
revised  and  added  provisions  read  as 
set  forth  below: 

§51.4993-4     Internal  Revenue  Service 
rulings  relating  to  qualified  tertiary 
recovery  projects. 
•  •  •         I*  ♦ 

(b)  Manner  of  requesting  ruling.  The 
request  for  a  ruling  described  in 
paragraph  (a)  of  this  section  shall  be 
made  by  submitting  the  request  to  the 
Commissioner  of  Internal  Revenue, 
Attention:  Associate  Chief  Counsel 
(Technical).  Washington,  DC. 
20224.*   *   * 


(9)  If  a  secondary  project  has  not  been 
(or  will  not  be)  conducted  on  the 
property  (or  portion  of  the  property 
affected  by  the  project),  a  statement 
explaining  why  the  commencement  of 
the  tertiary  project,  in  the  absence  of 
any  secondary  project,  was  (or  is)  in 
accord  with  sound  engineering 
principles,  I 

(10)  *  •  * 

(11)  A  complete  description  of  the 
geological  and  engineering  factors  taken 
into  consideration,  together  with 
sufficient  data  to  support  the  conclusion 
that  the  project  meets  the  requirements 
of  section  4993(c)  for  a  "qualified 
tertiary  recovery  project."  and 

(12)  In  the  case  of  a  project  that  is  a 
significant  expansion  of  an  existing 
project — 

(i)  The  information  described  in 
paragraph  (b)  (1}-(11)  with  respect  to  the 
existing  project  (or  a  copy  of  a 
petroleum  engineer's  certification  of  the 
existing  project),  and 

(ii)  A  statement  explaining  the  manner 
in  which  the  existing  project  is 
expanded.  j 

•         *         *        «         * 

Roscoe  L.  Egger.  Jr.. 

Commissioner  of  Internal  Revenue. 

ire  Doc.  »4- 11594  Filed  »-7-B4i  8:45  am] 
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DEPARTMErrr  OF  THE  INTERIOR 
Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Reopening  and  Extension  of  Public 
Comnrtent  Period  on  Proposed 
An~.endment  to  ttie  Ohio  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Reopening  and  exten.sion  of 
public  comment  period. 


SUMMARY:  On  March  9,  1964,  the  Ohio 
Division  of  Reclamation  (the  Division) 
submitted  to  OSM  a  proposed  program 
amendment  to  revise  the  surface  water 
information  requirements  in  an 
underground  mining  permit  application. 
OSM  published  a  notice  in  the  Federal 
Register  on  April  3,  1984,  announcing 
receipt  of  the  amendment  and  inviting 
public  comment  on  the  adequacy  of  the 
proposed  amendment  (49  FR  13159).  The 
public  comment  period  ended  May  3, 
1984. 

OSM's  review  of  Ohio's  proposed 
amendment  identified  concerns  relating 
to  information  on  surface  water  usage 
and  omission  of  the  term  "baseline". 
OSM  notified  the  Division  about  its 
concerns  on  May  2.5. 1984.  and  on 
August  8,  1984.  the  Division  responded 
by  submitting  an  explanation  regarding 
its  regulations  on  water  usage  and  the 
reasons  why  the  term  "basejine"  is  not 
used. 

Accordingly,  OSM  is  reopening  and 
extending  the  comment  period  on  Ohio's 
March  9,  1984  proposed  amendm.ent  as 
modified  on  August  8,  1984.  This  action 
is  being  taken  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment. 

DATE:  Written  comments,  data  or  other 
relevant  information  relating  to  this 
rulemaking  not  received  on  or  before 
4:00  p.m.  September  25,  1984  will  not 
necessarily  be  considered  in  the 
Director's  decision. 

ADDRESSES:  Written  cum.ments  should 
be  mailed  or  hand  delivered  to:  .Nina 
Rose  Hatfield.  Director.  Columbus  Field 
Office.  Office  of  Surface  Mining.  Room 
202.  2242  South  Hamilton  Road. 
Columbus,  Ohio  43227. 

Copies  of  the  Ohio  program,  the 
proposed  modifications  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  OSM  Field 
Office  listed  above  and  at  the  OSM 
Headquarters  office  and  the  office  of  the 
State  regulatory  authority  listed  below, 
during  normal  business  hours  Monday 
through  Friday,  excluding  holidays. 
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Office  of  Surface  Mining,  Administrative 
Record,  Room  5124.  1100  L  Street, 
NW.,  Washington,  D.C.  20240 

Ohio  Division  of  Reclamation,  Building 
B-3.  Fountain  Square.  Columbus.  Ohio 
43224. 

FOR  FURTHER  tNFORMATION  CONTACT: 

Nina  Rose  Hatfield.  Director,  Columbus 
Field  Office,  Office  of  Surface  .Mining, 
Room  202.  2242  South  Hamilton  Road, 
Columbus.  Ohio  43227;  Telephone:  (614) 
066-0578. 

SUPPLEMENTARY  INFORMATION:  The  Ohio 

Slate  program  was  approved  effective 
August  16,  1982,  by  notice  published  in 
the  Augii.t  10, 1982  Federal  Register  (47 
FR  346liai-  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
Ohio  program  subm.ission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10 
1982  Federal  Register. 

By  letter  dated  March  9,  1984,  Ohio 
submitted  proposed  regulations  to  revise 
the  surface  water  information 
requirements  in  an  underground  mining 
permit  application.  OSM  announced 
receipt  of  the  amendment  and  initiated  a 
public  comment  period  on  April  3,  1984 
(49  FR  13159).  The  comment  period 
ended  May  3.  1984. 

During  review  of  the  amendment, 
OSM  identified  a  concern  in  that  Ohio 
rule  1501:13-4-13(E)(2)  did  not  require, 
as  does  30  CFR  784.14(b)(2).  that  the 
surface  water  information  submitted  be 
sufficient  to  demonstrate  water  usage. 
Such  infoi-mation  is  necessary  in  order 
for  the  regulatory  authority  to  ha\e  as 
complete  a  picture  of  the  existing 
conditions  as  possible.  OSM  also  noted 
that  the  Ohio  rule  did  not  use  the  term 
"baseline"  to  refer  to  the  water 
information  required  in  the  application. 

OSM  notified  Ohio  about  these 
concerns  by  letter  dated  May  25. 1984. 
and  Ohio  responded  by  submitting 
clarifying  information  on  AuRust  8.  1984. 
The  clarifying  information  identifies  ail 
of  the  information  requirements 
regarding  surface  water  usage  already 
contained  in  the  Ohio  rules,  and 
explains  why  use  of  the  term  "baseline" 
is  unnecessary. 

The  full  text  of  the  proposed  program 
amcndmcjit  and  of  the  subsequent 
material  is  available  for  review  at  the 
locations  listed  above  under 
ADDRESSES.  Accordingly,  OSM  is  now 
seeking  public  comment  on  the 
adequacy  of  Ohio's  March  9.  1984 
amendment  in  light  of  the  State's  August 
8, 1984  m.odificafion. 


Dated:  September  3.  1984. 
Wiliiara  B.  Schmidt. 

Assistant  Director  Program  Operations  and 
Inspection. 

(Pub.  L.  95-87,  30  U.S  C.  1201  et  seq] 

im  Doc  »*-3J852  Filed  ».7-M  e  4-;  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  110  and  162 

ICGD12  84-071 

Anchorage  Regulations,  San  Francisco 
Bay 

agency:  Coast  Guard.  DOT. 

action:  Noticed  of  proposed 
rulemaking. 


summary:  The  Coast  Guard  is 
considering  a  proposal  to  amend  its 
Anchorage  Regulations  by  requiring  a 
manned  radio  watch  on  all  vessels 
greater  than  300  gross  tons  anchored  in 
San  Francisco  Bay  when  winds  exceed 
25  knots.  Vessels  anchored  in  San 
Francisco  Bay  frequently  experience 
periods  of  strong  winds  which  can  cause 
them  to  drag  anchor,  often  without  their 
crew's  knowledge.  This  rule  would 
minim.ize  the  hazard  in  these  situations 
by  requiring  a  manned  radio  watch 
during  periods  of  heavy  winds  to  receive 
positiori  fixing  information  from  Vessel 
Traffic  Service.  San  Francisco  (\TS). 
The  Coast  Guard  also  proposes  to 
make  editorial  changes  to  33  CFR 
110.224  to  m.ake  the  regulations  easier  to 
read  and  understand. 
DATES:  Comments  must  be  received  on 
or  before  October  25,  1984. 
ADDRESS:  Comments  should  be  mailed 
or  hand-delivered  to  Marine  Safety 
Division,  Twelfth  Coast  Guard  District, 
Government  Island.  Building  54-B,  Room 
250.  Alameda,  CA  94501.  The  comments 
will  be  available  for  inspection  and 
copying  between  8:00  am.  and  400  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCUR  William  F.  Walker  (415)  437-3465. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  writ'en  views,  data,  or 
arguments.  Persons  suhm.itfmg 
commen's  should  include  their  names 
and  addresses,  identify  this  notice 
ICGD12  84-07]  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 


addressed  postcard  or  envelope  is 
enclosed.  The  proposed  rules  may  be 
revised  in  light  of  comments  i^ceived. 
All  comments  submitted  before  the 
expiration  of  the  comment  period  will  be 
considered  before  Final  action  is  taken 
on  this  proposal.  .No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
if  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
William  F.  'Walker,  project  officer. 
Twelfth  Coast  Guard  District  Marine 
Safety  Di\is;on,  and  CDR  William 
Bissell,  project  attorney.  Twelfth  Coast 
Guard  District  Legal  Office. 

Discussion  of  the  Proposed  Regulation 

Movements  of  commercial  vessels 
greater  than  300  gross  tons  in  the  San 
Francisco  Bay  area  are  monitored  by  the 
Coast  Guards  Vessel  Traffic  Service 
(VTS)  through  radar  observations  and 
radio  communications.  Channel  13  VHF 
(156  65  MHzJ  is  the  designated  working 
frequency  on  which  VTS  communicates 
with  vessel  operators.  Positions  of 
anchored  vessels  are  monitored  by  VTS 
radar  watchstanders  to  detect  if  they 
are  dragging  anchor. 

Vessels  anchored  in  San  Francisco 
Bay  often  experience  periods  of  strong 
winds.  These  vessels  have  dragged 
anchor  without  their  crew's  knowledge. 
A  vessel  dragging  anchor  presents  a 
potentially  serious  hazard  to  the  vessel's 
crew,  the  surrounding  ports,  the 
environment  and  to  other  vessels.  L'pon 
detecting  that  a  vessel  is  dragging 
anchor.  VTS  watchstanders  attempt  to 
notify  the  vessel's  crew  on  VHF  radio. 
Often  they  are  unsuccessful  because  the 
vessel  does  not  have  a  manned  radio 
watch.  In  such  a  case,  a  Coast  Guard 
vessel  is  dispatched  to  directly  notify 
the  vessel's  crew.  This  delay  in  notifying 
the  vessel's  operators,  and  other  vessels 
in  the  vicinity,  of  the  developing  hazard 
is  considered  unacceptable  in  light  of 
the  potential  for  a  major  marine 
casualty. 

To  insure  rapid  notification  of  vessel 
operators  via  VHF  radio 
communications,  the  Coast  Guard 
proposes  to  amend  33  CFR  110.224  tn 
require  a  manned  radio  watch  on 
vessels  over  300  gross  tons  when 
anchored  in  San  Francisco  Bay  during 
periods  of  sustained  winds  in  excess  of 
25  knots.  The  Coast  Gua.-d  also 
proposes  to  make  editorial  changes  to 
the  organization  of  33  CFR  110.224  to 
make  if  more  readily  understood  by  the 
public.  .No  new  regulations  are  being 
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placed  on  the  public  by  these  changes 
and  several  provisions  represent  a 
relaxation  of  exisiing  rules.  A  summary 
of  the  significant  changes  is  as  follows: 

a.  The  format  has  been  revised  so  that 
general  rules  applicable  to  all 
anchorages  appear  at  the  beginning 
rather  than  at  the  very  end. 

b.  The  general  rules  are  followed  by 
rules  applicable  to  naval  anchorages 
and  to  explosives  anchorages. 

c.  Individual  anchorages  and  specific 
rules  applicable  to  them  are  shown  in  a 
tabular  format. 

d.  The  technical  boundary 
descriptions  of  these  anchorages  are 
relegated  to  the  very  end  of  the 
regulations.  They  remain  unchanged 
except  that  names  of  aids  to  navigation  ■ 
have  been  corrected. 

e  The  general  prohibition  against 
anchonng  outside  anchorage  areas  has 
been  extended  to  include  the 
Sacramento  Deep  Water  Ship  Channel 
dod  turning  basin.  This  is  already 
prohibited  by  33  CFR  162.205(c)(3)(iiJ  but 
is  not  found  in  the  anchorage 
regulations,  presumably  because  the 
Sacramento  Channel  did  not  exist  when 
the  anchorage  regulations  were  written. 

f.  The  prohibition  of  anchoring  outside 
anchorage  areas  "except  when 
unforeseen  circumstances  create 
conditions  of  imminent  peril"  has  been 
reluxed  to  "except  when  required  for 
safety '. 

g.  The  operation  of  explosives 
anchorages  has  been  standardized  to 
provide  maximum  availability  for  other 
uses  when  not  required  for  explosives 
use.  Currently  there  are  four  different 
sets  of  rules  for  the  explosives 
anchorages. 

h.  Existing  regulations  that  prohibit 
other  vessels  from  using  an  explosives 
anchorage  are  clarified  to  prohibit 
"entry"  rather  than  "use". 

i.  The  use  of  naval  anchorages  by 
other  vessels  is  authorized  when  not 
required  for  public  vessels.  This 
legitimizes  existing  practice  in 
Anchorage  21:  it  is  already  authorized  in 
Anchorage  10. 

.    j.  The  regulations  acknowledtie  that 
reports  made  to  \T~S  are  considered  to 
have  been  made  to  COTP. 

k.  The  regulafions  for  Decker  Island 
Restricted  Anchorage  found  in  33  CFR 
110.224(f)  would  be  relocated  without 
change  and  redesignated  as  33  CFR 
162.205(d).  This  item  is  more  properly  a 
navigation  regulation  than  an  anchorage 
regulation. 

Economic  Assessment  and  Certirication 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 


Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
Feb.  26. 1979).  The  economic  impact  of 
this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  It  is  expected  that  the 
only  economic  impact  would  be  a  slight 
increase  in  radio  operator  salary  costs 
to  the  individual  shipping  companies 
which  pales  by  comparison  to  the 
enormous  costs  of  the  threatened 
hazard.  In  addition,  the  affected  vessels 
normally  spend  a  minimum  amount  of 
time  at  anchor  and  this  requirement 
would  apply  only  part  of  the  time.  Based 
upon  this  assessment  it  is  certified  in 
accordance  with  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(B)]  that  this  proposal,  if  adopted. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  162 

.Navigation  (water),  Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Chapter 
1  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  1 1 0— ANCHOR AGE 
REGULATIONS 

1   By  revising  §  110.224  to  read  as 

follows: 

§  110.224    San  Francisco  Bay,  San  PaWo 
Bay,  Carquinez  Strait,  Suisun  Bay, 
Sacramento  River,  San  Joaquin  River,  and 
connecting  waters.  Calif. 

(a)  General  Regulations.  (1)  Within 
the  navigable  waters  of  San  Francisco 
Bay,  San  Pablo  Bay,  Carquinez  Strait, 
Suisun  Bay.  New  York  Slough,  San 
Joaquin  River  Deep  Water  Channel,  the 
Stockton  Turning  Basin,  and  the 
Sacramento  River  Deep  Water  Ship 
Cha.'-mel  between  Suisun  Bay  and  the 
east  end  of  the  West  Sacramento 
Turning  Basin,  anchoring  is  prohibited 
outside  of  designated  anchorages  except 
when  required  for  safety  or  with  the 
written  permission  of  the  Captain  of  the 
Port.  Each  vessel  anchoring  outside  an 
established  anchorage  area  shall 
immediately  notify  the  Captain  of  the 
Port  of  her  position  and  reason  for 
anchoring. 

(2)  No  vessel  may  permanently  moor 
in  areas  adjacent  to  the  San  Joaquin 
River  Deep  Water  Channel  except  with 
the  written  permission  of  the  Captain  of 
the  Port. 


(3)  Each  vessel  anchoring  for  safety 
reasons  in  the  San  Joaquin  River  Deep 
Water  Channel,  the  Sacramento  River 
Deep  Water  Ship  Channel,  or  the 
Stockton  or  West  Sacramento  Turning 
Basins  shall  be  positioned  as  near  to  the 
edge  of  the  channel  or  turning  basin  as 
possible  so  as  not  to  interfere  with 
navigation,  or  obstruct  the  approach  to 
any  pier,  wharf,  slip,  or  boat  harbor  and 
shall  move  as  soon  as  the  reason  for 
anchoring  no  longer  exists  or  when 
notified  to  move  by  the  Captain  of  the 
Port. 

(4)  No  vessel  may  anchor  within  a 
tunnel,  cable,  or  pipeline  area  shown  on 
a  Government  chart. 

(5)  No  vessel  may  moor,  anchor,  or  tie 
up  to  any  pier,  wharf,  or  other  vessel  in 
such  a  manner  as  to  extend  into  an 
adjacent  channel  or  fairway. 

(6)  No  vessel  in  such  a  condition  that 
it  is  likely  to  sink  or  otherwise  become  a 
menace  or  obstruction  to  navigation  or 
anchorage  of  other  vessels  may  occupy 
an  anchorage,  except  when  unforeseen 
circumstances  create  conditions  of 
imminent  peril  to  personnel  and  then 
only  for  such  period  as  may  be 
authorized  by  the  Captain  of  the  Port. 

(7)  No  vessel  carrying  explosives  may 
anchor  in  other  than  an  explosives 
anchorage  except  as  authorized  by 
paragraph  (a)(1)  or  (c)(8)  of  this  section. 

(8)  No  vessel  other  than  a  vessel 
under  Federal  supervision  may  go 
alongside  or  in  any  manner  moor  to  any 
Government-owned  vessel,  mooring 
buoy,  or  pontoon  boom,  their  anchor 
cables,  or  any  of  their  appendages.  No 
vessel  other  than  a  vessel  under  Federal 
supervision  may  obstruct  or  interfere  in 
any  manner  with  the  mooring, 
unmooring,  or  servicing  of  vessels 
owned  by  the  United  States. 

(9)  The  Captain  of  the  Port  may 
require  any  vessel  in  a  designated 
anchorage  area  to  moor  with  two  or 
more  anchors. 

(10)  Each  vessel  that  will  not  have 
sufficient  personnel  on  board  to  weigh 
anchor  at  any  time  shall  anchor  with 
two  anchors  with  mooring  swivel,  unless 
otherwise  authorized  by  the  Captain  of 
the  Port. 

(11)  Deep-draft  vessels  will  take 
precedence  over  vessels  of  lighter  draft 
in  the  deeper  portions  of  all  anchorages. 
Light-draft  barges  and  vessels  shall 
anchor  away  from  the  deeper  portions  of 
the  anchorage  so  as  r.ot  to  interfere  with 
the  anchoring  of  deep-draft  vessels. 
Should  circumstances  warrant,  the 
Captain  of  the  Port  will  require  lighter 
draft  vessels  to  move  to  provide  safe 
anchorage,  parncularly  in  Anchorages  7 
and  9,  for  deep-draft  vessels. 
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(12)  Barges  towed  in  tandem  to  any 
anchorage  shall  nest  together  when 
anchoring. 

(13)  Each  vessel  that  is  notified  by  the 
Captain  of  the  Port  or  his  authorized 
representative  to  shift  her  position  shall 
promptly  shift  her  position. 

(14)  No  person  may  use  these 
anchorages  for  any  purpose  other  thijn 
the  purpose  stated  in  these  anchorage 
regulations. 

(15)  Where  these  regulations  require 
that  a  vessel  notify  the  Captain  of  the 
Port,  such  report  shall  be  transmitted  to 
the  San  Francisco  Vessel  Traffic 
Service. 

Note.— Vessel  Traffic  Service  guards  VHF- 
FM  Channel  13  (156.65  MHz)  and  Channel  16 
(156.8  Mh'z). 

(16)  Nothing  in  this  section  may  be 
construed  as  relieving  any  vessel  or  the 
owner  or  person  in  charge  of  any  vessel 
from  the  penalties  of  law  for  obstructing 
or  interfering  with  range  lights  or  for  not 
complying  with  the  laws  relating  to 
lights,  day  signals,  and  fog  signals  and 
other  navigation  laws  and  regulations. 

(b)  Naval  Anchorages.  The  following 
regulations  apply  to  each  naval 
anchorage  described  in  this  section. 

(1)  Naval  anchorages  are  intended  for 
public  vessels  of  the  United  States,  but 
may  be  used  by  other  vessels  when' not 
required  for  use  by  public  vessels. 

(2)  Private  vessels  using  a  naval 
anchorage  shall  notify  the  Captain  of  the 
Port  upon  anchoring  and  upon  depiirture 
and  shall  be  prepared  to  move  within 
one  hour  upon  notice  should  the 
anchorage  be  required  for  public 
vessels. 

(c)  Explosive  Anchorages.  The 
following  regulations  apply  to  each 
explosives  anchorage  described  in  this 
section. 

(1)  Explosives  anchorages  and,  where 
established,  surrounding  forbidden 
anchorage  zones,  are  temporarily 
activated  as  need  by  the  Captain  of  the 
Port.  When  not  activated,  explosives 
anchorages  and  surrounding  forbidden 
anchorage  zones  herome  part  of  the 
general  anchorage  wiiich  encompasses 
them  or,  if  not  located  within  the 
boundaries  of  a  general  anchorage, 
become  available  for  general  navigation. 

(2)  Notice  of  activation  and 
deactivation  of  explosives  anchorages 
will  be  dissemixiated  by  Coast  Guard 
Broadcast  Notice  to  Mariners. 

(3)  Vessels  which  anchor  in  an 
explosives  anchorage  or  surrounding 
forbidding  anchorage  zone  while  such 
anchorage  is  not  activated  shall  be 
prepared  to  move  within  one  hour  if  the 
anchorage  is  activated. 

(4)  Unless  otherwise  authorized  by  the 
Captain  of  the  Port: 


(i)  No  vessel  may  anchor  in  an 
activated  explosives  anchorage  except 
vessels  loaded  with,  loading,  or 
unloading  explosives. 

(ii)  No  vessel  may  enter  or  remain  in 
an  activated  explosives  anchorage 
except  vessels  loaded  with,  loading  or 
unloading  explosives  and  lighters  or 
barges  delivering  cargo  to  or  from  such 
vessels. 

(in)  No  vessel  carrjing  explosives  or 
on  which  explosives  are  to  be  loaded 
may  enter  or  remain  in  an  explosives 
anchorage  without  written  permission 
from  the  Captain  of  the  Port.  Such  a 
permit  must  be  obtained  before  entering 
the  anchorage  and  may  be  revoked  at 
any  time. 

(iv)  No  vessel  may  anchor  in  the 
forbidden  anchorage  zone  surrounding 
an  activated  explosives  anchorage. 

(5)  Each  vessel  loading,  unloading,  or 
laden  with  explosives,  while  within  an 
explosives  anchorage,  shall  display  by 
day  at  her  masthead,  or  at  least  10  feet 
above  the  upper  deck  if  the  vessel  has 
no  mast,  a  red  flag  at  least  16  square 
feet  in  area. 

(6)  Passing  vessels  shall  reduce  speed 
as  necessary  so  as  to  insure  that  their 
wake  does  not  interfere  with  cargo 
transfer  operations  aboard  any  vessel 
displaying  a  red  flag  in  an  explosives 
anchorage. 

(7)  The  Captain  of  the  Port  may: 
(i)  Issue  permission  to  vessels 

carrying  flammable  solids,  oxidizing 
materials,  corrosive  liquids,  flammable 
liquids,  compressed  gases,  and 
poisonous  substances  to  occupy  a  berth 
in  an  explosives  anchorage.  Such  a 
permit  must  be  obtained  before  entering 
the  anchorage  and  may  be  revoked  at 
any  time. 

(ii)  Require  any  person  having 
business  on  board  a  vessel  which  is 
laden  or  being  on-loaded  or  off-loaded 
with  explosives  to  have  a  document  that 
is  acceptable  to  the  Coast  GuHrd  for 
identification  purposes  and  to  show  that 
document  to  the  Captain  of  the  Port. 

(lii)  Require  a  non-self-propelled 
vessel,  or  a  seli-propelled  vessel  that  is 
unable  to  maneuver  under  its  own 
power,  that  occupies  an  explosives 
anchorage  to  be  attended  by  a  tug. 

(8)  The  District  Engineer,  Corps  of 
Engineers,  may  issue  written  permission 
for  anchoring  a  single  barge  carrying 
explosives  in  quantities  considered  by 
him  as  safe  and  necessary  in  the  vicinity 
of  work  being  done  directly  under  his 
supervision  or  under  a  Department  of 
the  Army  permit.  When  issuing  such  a 
permit,  the  District  Engineer  shall 
prescribe  the  conditions  under  which 
the  explosives  must  be  stored  and 
handled  and  shall  furnish  a  copy  of  the 
permit  and  a  copy  of  the  rules  and 


regulations  for  storing  and  handling  to 
the  Captain  of  the  Port. 

(d)  Anchorage  Grounds.  (1)  Table 
110.224(d)(1)  lists  anchorage  grounds, 
identifies  the  purpose  of  each 
anchorage,  and  contains  specific 
regulations  applicable  to  certain 
anchorages. 

(2)  The  geographic  boundaries  of  each 
anchorage  are  contained  in  paragraph 
(e)  of  this  section. 


Table  1  10.224(d)(1) 
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28 
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do 

30 
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Port 

•  The  master  o«  every  vessel  using  this  anchorage  shall 
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irv^s  except  ttiai.  with  the  wntren  permission  o"  ttie  Captain 
o<  the  Port  vessels  m  iransA.  toaoed  «Mth  exploaive*  m 
excess  0*  this  lunnadoo  may  anchor  lempcaniy  m  tm 
anchorage  prtjvided  that  the  hatches  to  the  holds  containing 
explosives  are  not  opened 

i  Each  vessel  using  this  anchorage  mIi  be  assigned  a 
berth  by  Via  Captain  ot  the  Port  on  itie  basis  d  the 
maximum  guanMy  ol  exploawas  that  mH  be  on  board  the 
vessel 

I  See  I  204.215  o<  Ihn  Mle  astabkaheig  a  target  wea  m 
San  PaWc  Bay  adfacam  to  the  westerly  shore  of  Mare  latand 
ipi  use  ot  Iha  Mara  Islvv)  Hrff  Van) 

k  Eacf  ves8«  usng  Vaa  anchorage  shall  promptty  notify 
the  Claptam  o(  the  Port,  upon  ancnonng  and  upon  oeparture 

I  A  portion  of  Anchoraoe  26  •  occuowd  by  Itie  Suawi 
Bay  Reserve  Fleet  ol  Sia  Maritime  Aanmsttation  and 
i  '62  270  of  ma  Sde  aMabhahea  a  ivmnctw)  area  m  the 
wanity  of  ttia  Raaarve  FleaL 

(e)  Boundaries. — (1)  Anchorage  No.  3. 
That  portion  of  Belvedere  Cove  bounded 
by  the  shore  and  a  line  beginning  at 
latitude  37*52'20"  N.,  longitude 
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122'27'02"  W.;  thence  southwesterly  to 
latitude  37*51'43"  N.,  and  longitude 
122*27'25"  W. 

(2)  Anchorage  No.  4.  Bounded  by  the 
west  shore  of  San  Francisco  Bay  and  the 
following  lines:  Beginning  on  the  shore 
southwest  of  Point  San  Quentin  at 
latitude  37''56'28"  N..  longitude 
122°28'54"  W.;  thence  east-southeasterly 
to  latitude  3"°55'55"  N..  longitude 
122°26'49"  W.,  thence  southwesterly  to 
latitude  37°54'13"  N..  longitude 
122*27'24"  W.,  thence  southeasterly  to 
the  shore  of  Tiburon  Peninsula  at  Point 
Chauncey  at  latitude  37°53'40.5"  N.. 
longitude  122*26 .55"  VV.  When 
Explosives  Anchorage  No.  13  is 
dctivafetl  by  the  Captain  of  the  Port,  it 
and  the  forbidden  anchorage  zone 
surrounding  if  are  excluded  from 
Anchorage  .No.  4. 

(3)  Anchorage  No.  3.  In  San  Fiancisco 
Bay  beginning  on  the  northwest  shore  of 
Red  Rock  at  latitude  37''55'48"  N., 
longitude  122''25'52"  W.;  thence  westerly 
to  San  Francisco  Bay  Channel  Lighted 
Buoy  12  at  latitude  37°55'50"  N., 
longitude  122'26'32.4'  W  ;  thence 
southerly  to  San  Francisco  Bay  North 
Channel  Lighted  Buoy  10  at  latitude 
37°54'49"  N..  longitude  122'26'39'  VV.; 
thence  southeasterly  to  latitude 
37°53'23'  N..  longitude  122°25'09"  W.; 
thence  northerly  to  Southhampton  Shoal 
Channel  Light  5  at  latitude  37°55  19"  N.. 
longitude  122°25'33"  W.;  thence  to  the 
southeast  shore  of  Red  Rock  at  latitude 
37°55  42"  N..  longitude  122'25'45"  VV.: 
thence  along  the  shoreline  to  the  point  of 
beginning. 

(4)  Anchorage  No.  6.  Bounded  by  the 
east  shore  of  San  Francisco  Bay  and  the 
following  lines:  Beginning  at  the  shore  of 
the  southernmost  extremity  of  Point 
Isabel  at  latitude  37"53'46"  N..  longitude 
122"19'19"  W.;  thence  westerly  along  the 
north  shore  of  Brooks  Island  to  the  jetty 
extending  westerly  therefrom;  thence 
westerly  along  the  jetty  to  its  bayward 
end  at  latitude  37*54'13"  N.,  longitude 
122'23'27"  W.;  thence  south- 
southeasterly  to  latitude  37'49'53"  N.. 
longitude  122°21'39"  VV.;  thence 
southeasterly  to  latitude  37°49'32.5"  N.. 
longitude  122'21'20.5"  W.;  thence 
easterly  to  latitude  37°49'34"  N., 
longitude  122"20'13"  VV.;  thence  east- 
southeasterly  to  latitude  37''49'30"  N., 
longitude  122*19'45.5"  VV.;  thence  east- 
northeasterly  to  the  shore  of  Emeryville 
at  latitude  37'50'04 "  N..  longitude 
122*17'41"  VV.;  excluding  from  this  area, 
however,  the  channel  to  Berkeley 
Marina  delineated  by  lines  joining  the 
following  points: 

Latitude  and  Longitude 

3r52'08 "  N..  t22'1907"  W. 
37"52'03  ■  N.,  122'19'17.5  ■  W. 


37*5200"  N.,  122'1915.5  ■  VV. 
37'51'01  •  N.,  122'2207"  W. 
37'50'43"  N,.  122'22'00"  VV. 
37'50'53"  N..  122*21'32"  W. 
37*51'47"  N..  122'18'59'  W, 

(5)  Anchorage  No.  7.  In  San  Francisco 
Bay  bounded  by  the  west  shore  of 
Treasure  Island  and  the  following  lines: 
Beginning  at  the  westernmost  point  of 
Treasure  Island  at  latitude  37°49'36"  N.. 
longitude  122''2240"  W.;  thence 
northwesterly  to  latitude  37°50'00"  N., 
longitude  122°22  57"  W.;  thence  westerly 
to  San  Francisco  Bay  North  Channel 
Lighted  Buoy  2  at  latitude  37°50'50"  N.. 
longitude  122°23'44"  W.;  thence 
southerly  to  latitude  37°49'22.5"  N.. 
longitude  122°23'44"  W.;  thence 
southeasterly  to  latitude  37°48'40.5"  N.. 
longitude  122°23'38"  VV.;  thence  to  the 
shore  of  Treasure  Island  at  latitude 
37'48'51.1"  N.,  longitude  122°22'13'  W. 

(6)  Anchorage  No.  8.  In  San  Francisco 
Bay  bounded  by  the  west  shore  of  the 
Naval  Air  Station,  Alameda,  and  the 
following  lines:  Beginning  at  Oakland 
Inner  Harbor  Light  2  at  latitude  37°47'52" 
N.,  longitude  122°19'54"  W.;  thence  west- 
northwesterly  to  latitude  37°48'03"  N., 
longitude  122°20'57.5"  W.;  thence  south- 
southwesterly  to  latitude  37°47'56"  N., 
longitude  122°21'22.5"  W.;  thence 
southwesterly  to  latitude  37°47'26"  N., 
longitude  122°21'41"  W.;  thence  south- 
southeasterly  to  latitude  37''47'00"  N.. 
longitude  122''21'30"  W.;  thence 
southeasterly  to  Alameda  Naval  Air 
Station  Channel  Lighted  Bell  Buoy  1  at 
latitude  37°46'38"  N.,  longitude 
122°20'24"  W.:  thence  easterly  to 
latitude  37''46'37"  N.,  longitude 
122°19'56"  W.;  thence  northerly  to  the 
shore  of  the  Naval  Air  Station. 
Alameda,  at  latitude  37'46'57"  N., 
longitude  122°19'52.5"  W. 

(7)  Anchorage  No.  9.  In  San  Francisco 
Bay  bounded  on  the  north  by  the  shore, 
the  breakwater  and  turning  basin  at  the 
Alameda  Naval  Air  Station  and  a  line 
beginning  at  the  Alameda  Naval  Air 
Station  Channel  Lighted  Buoy  6  at 
latitude  37°46'23"  N.,  longitude 
122''19'01  '  W.;  thence  westerly  to  the 
Alameda  Naval  Air  Station  Channel 
Entrance  Lighted  Buoy  2  at  latitude 
37''46'27"  N..  longitude  122°20'24.5"  W  ; 
thence  west-southwesterly  to  latitude 
37°46'08"  N.,  longitude  122°21'45"  W.; 
thence  south-southeasterly  to  San  Bruno 
Shoal  Channel  Light  1  at  latitude 

37*41  44"  N.,  longitude  122°20'17.5"  W.; 
thence  south-southeasterly  to  San  Bruno 
Shoal  Channel  Light  5  at  latitude 
37°38'37"  N.,  longitude  122°18'43"  W.; 
thence  southeasterly  to  latitude 
37''36'05 "  N.,  longitude  122*14'13.5"  W.; 
thence  east-northeasterly  to  the  shore  at 
latitude  37°37'38.5"  N.,  longitude 
122*0902"  W.,  and  bounded  on  the  east 


by  the  shore;  including  all  of  San 
Leandro  Bay  excluding  the  pipeline 
areas  therein.  When  Explosives 
Anchorage  No.  12  or  No.  14  is  activated 
by  the  Captain  of  the  Port,  that 
anchorage  and  the  forbidden  anchorage 
zone  surrounding  it  are  excluded  from 
Anchorage  No.  9. 

(8)  Anchorage  No.  10.  In  San 
Francisco  Bay  bounded  by  the  east 
shore  of  Sausalito  and  the  following 
lines:  Beginning  on  the  shore  of 
Sausalito  at  latitude  37°51'20"  N., 
longitude  122*2838"  W.;  thence 
southeasterly  to  latitude  37°50'57.5"  N., 
longitude  122°27'57"  VV.:  thence 
southwesterly  to  the  shore  of  Sausalito 
at  latitude  37°50'36"  N.,  longitude 
122°28'34"  W. 

(9)  Anchorage  No.  12.  In  San 
Francisco  Bay  east  of  the  city  of  San 
Francisco  a  circular  area  having  a 
radius  of  500  yards  centered  at  latitude 
37°44'32.5"  N.,  longitude  122°20'27.5"  W. 
A  667-yard-wide  forbidden  anchorage 
zone  surrounds  this  anchorage. 

(10)  Anchorage  No.  13.  In  San 
Francisco  Bay  east  of  the  Tiburon 
Peninsula  a  circular  area  having  a 
radius  of  333  yards  centered  at  latitude 
37°55'26"  N.,  longitude  122°27'27"  W.  A 
667-yard-wide  forbidden  anchorage 
zone  surrounds  this  anchorage  except 
where  such  zone  would  extend  beyond 
the  limits  of  Anchorage  No.  4. 

Note.— See  §  110.224(e)(2)  for  a  description 
of  Anchorage  No.  4. 

(11)  Anchorage  No.  14.  In  San 
Francisco  Bay  east  of  Hunters  Point  an 
area  1.000  yards  wide  and  2,760  yards 
long,  the  end  boundaries  of  which  are 
semicircles,  v^•ith  radii  of  500  yards  and 
center,  respectively  at  latitude  37°42'52" 
N.,  longitude  122°19'32.5"  W.,  and 
latitude  37*4214"  N..  longitude 
122*1847"  W.;  and  the  side  boundaries 
of  which  are  parallel  tangents  joining 
the  semicircles.  A  667-yard-wide 
forbidden  anchorage  zone  surrounds 
this  anchorage. 

(12)  Anchorage  No.  18.  In  San  Pablo 
Bay  bounded  by  the  west  shore  of  San 
Pablo  Bay  and  the  following  lines: 
Beginning  at  the  shore  at  Point  San 
Pedro  at  latitude  37*5916"  N.,  longitude 
122°26'47"  W.;  thence  easterly  to 
latitude  37°59'16"  N.,  longitude 
122°26'26  '  W.;  thence  northerly  to 
latitude  38°03'46"  N.,  longitude 
122*25'52.5"  VV.;  thence  northwesterly  to 
the  shore  south  of  the  entrance  to 
Novato  Creek  at  latitude  38°05'13.5"  N., 
longitude  122*29'04"  W.;  excluding  from 
this  area,  however,  the  channel  to 
Hamilton  Field  and  the  extension  of  this 
channel  easterly  to  the  boundary  of  the 
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anchorage,  and  the  pipehne  area 
therein. 

(13)  Anchorage  .\u^  19.  In  San  Pablo 
Bay  bounded  by  the  northeast  shore  of 
San  Pablo  Bay  and  the  following  lines: 
Beginning  at  the  shore  of  Tubbs  Island 
at  latitude  38°07'39'  N..  longitude 
122°2518-  W.:  thence  southerlv  to 
latitude  38^00  36"  N.,  Icngitudt- 
122°25'20-  W.,  thence  northeasterly  to 
latitude  SS'Oa'lS"  N.,  longitude 
122'19'46"  W.;  thence  east-northeasterly 
to  latitude  38°03'37"  \'..  longitude 
122°17'13-  W.;  thence  northerly  to  the 
long  dike  extending  southwesterly  from 
Mare  Island  at  latitude  38'03'52.5"  N., 
longitude  ]22°17'10'  W.;  thence  along 
the  long  dike  to  the  shore  at  Mare 
Island. 

(14)  Anchorage  f^n.  20  In  San  Pablo 
Bay  bounded  by  the  southeast  shore  of 
San  Pablo  Bay  and  the  following  lines: 
Beginning  at  the  northeast  comer  of  Pan- 
Terminal  No.  4  at  Point  San  Pablo  at 
latitude  37*57'59"  .\'.,  longitude 
122"25'35'  W„  thence  northeasterly  to 
latitude  38''or27.5"  N.,  longitude 
122'21'33'  W.:  thence  east-northeasterly 
to  the  Union  Oil  Co.  pier  at  Oleum  at 
latitude  38°03'18'  .N.,  longitude 
122°15'37'  W.;  and  thence  along  this  pier 
to  the  shore. 

(15)  Anchorage  No  21  In  San  Pablo 
Bay  south  of  Mare  Island  a  rectangular 
area  beginning  at  latitude  38'n3'56"  .N., 
longitude  122°1.5'56'  W  ;  thence  easterly 
to  latitude  38''0402'  N.,  longitude 
122°15'20"  W  :  thence  southerlv  to 
latitude  38°03  4«"  N,.  longitude 
122°15'16"  W,:  thence  westerly  to 
latitude  38°03'42"  N  .  longitude 
122°15'52'  W.;  thence  northerly  to  the 
point  of  beginning. 

!16)  Anchorage  No.  24  Bounded  by 
the  north  shore  of  Carquinez  Strait  and 
the  following  lines:  Beginning  on  the 
shore  at  Dillon  Point  at  latitude 
38°03'44'  N.,  longitude  122'n  29"  W.; 
thence  .southeasterly  to  latitude 
38"03'34'  N.,  longitude  122''11  10"  W.: 
thence  south-southeasterly  to  latitude 
38°03  17"  N.,  longitude  122°11  04"  W.; 
thence  southeasterly  to  the  shore  of 
Benicia  at  latitude  3fl'02'37  5'  N.. 
longitude  122°09'55"  W 

(17)  Anchorage  No.  25.  B^iunded  by 
the  south  shore  of  Carquinez  Strait  and 
the  following  lines:  Beginning  on  the 
shore  at  Point  Carquinez  at  latitude 
38'0209'  N.,  longitude  122'10'22"  W.; 
thence  east-southeasterly  to  latitude 
38'01  47"  ,\.,  longitude  122'0857"  W,; 
thence  southeasterly  to  the  shore  of 
Martinez  at  latitude  38°0T20"  N.. 
longitude  122'D8'42"  W 

(18)  Anchorage  No.  26.  On  the  west 
side  of  Siusun  Bay.  adjacent  to  and 
northeast  of  the  city  of  Benicia  within 
the  following  boundaries:  Beginning  on 


the  shore  northeast  fef  Army  Point  at 
latitude  38°02'54'  N.,  longitude 
122*07  37"  W.;  thence  south- 
southeasterly  along  the  Southern  Pacific 
bridge  to  latitude  38°02'3a"  N..  longitude 
122*07  24"  W.,  thence  easteriv  to 
latitude  38*02  42"  N.,  longitude 
122'0707.5"  W.;  thence  northeasterly  to 
Suisun  Bay  Anchorage  26  Lighted  Buoy 
B  at  latitude  38'05'42"  N.,  longitude 
122'0406"  W,:  thence  northwesterly  to 
the  shore  at  latitude  38'05M'  N'.. 
longitude  122"04'28'  W.;  thence  along 
the  shore  to  the  point  of  beginning. 

(19)  Anchorage  No.  27.  In  the 
northeast  portion  of  Suisun  Bay 
bounded  by  the  north  shore  and  the 
following  lines:  Beginning  on  the  shore 
of  Grizzly  Island  at  latitude  38  08'13'  N.. 
longitude  122°02'42.5'  W  :  thence 
southerly  to  tripod  at  Preston  Point  on 
Roe  Island  at  latitude  38*04  16'  .\.. 
longitude  122*02'42'  VV  ;  thence  along 
the  south  shore  of  Roe  Island  to  latitude 
38''0405"  N..  longitude  122*01'35'  W.; 
thence  east-southeasterly  to  latitude 
38*03  42.5'  N..  longitude  121*58  54"  W.; 
thence  easterly  to  the  shore  of  Chipps 
Island  at  latitude  38'03'42.5"  .\.. 
longitude  121*5o  03"  W. 

(20)  Anchorage  No.  28.  The  area 
bounded  on  the  east  by  the  shore  of 
Lower  Sherman  Island  and  the  following 
lines;  Beginning  at  Point  Sacramento  on 
Lower  Sherman  Island  at  latitude 
38*03  45"  N.,  longitude  121*50  17.5'  W.; 
thence  southwesterly  to  latitude 
38*03'37  5'  N    longitude  121*50'3r  W.; 
thence  south-southeasterly  to  latitude 
38*02'11"  N.,  longitude  12l"*49'.58'  W.; 
thence  to  the  shore  of  Lower  Sherman 
Island  at  latitude  38°02'23'  \.  longitude 
121*49'49'  W 

(21)  Anchorage  .\'u.  30.  The  portion  of 
the  Old  San  Joaquin  River  Channel 
bounded  on  the  west  by  the  shore  of 
Mandeville  Point  and  the  following 
lines:  Beginning  on  the  shore  of 
Mandeville  Point  at  latitude  38'0401" 
N.,  longitude  121*3205'  W..  thence 
northeasterly  to  latitude  38'04  07.5"  N., 
longitude  121'31'58"  W  ,  thence 
southeasterly  to  latitude  38*03  47"N.. 
longitude  121*31  42.5"  W.;  thence 
westerly  to  the  shore  of  Mandeville 
Point  at  latitude  38°03'47.5"  N..  longitude 
12r3T56'  W. 

(33  U.S.C.  471,  46  CFR  1.46;  und  33  CFR  1.0&- 
1(g)) 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

2.  By  adding  paragraph  (d)  to  §  162.205 
to  read  as  follows: 


§  162.205  San  Pabto  Bay,  CMPqulnaz  StraN, 
Suisun  Bay,  San  Joaqukt  RIvar,  Sacraraanto 
RIvar  and  connaeting  Watars,  CaHf. 

•  •  «  •  a 

(d)  Sacramento  River,  Decker  Island 
Restricted  Anchorage  for  Vessels  of  the 
U.S.  Government — (1)  The  anchorage 
ground.  An  elongated  area  in  the 
Sacramento  River  bounded  on  the  west 
by  the  shore  of  Decker  Island  and  the 
following  lines:  Beginning  on  the  shore 
a!  Decker  Island  North  End  Light  at 
latitude  38°06'16'  N.,  longitude 
121*42  32.5'  W.:  thence  easterly  to 
latitude  38*06'15'  N.,  longitude 
12r42'27'  W.;  thence  southerly  to 
latitude  3a*05'22'  N.,  longitude 
121*42  30"  W.;  thence  southwesterly  to 
latitude  38*05'0e'  N..  longitude 
121*42  40'  W.;  thence  west- 
southwesterly  to  latitude  38*0502'  N., 
longitude  121*42'50'  W.;  thence 
northwesterly  to  the  shore  of  Decker 
Island  at  latitude  38*05  04'  N..  longitude 
121*42  52.5'  W. 

(2)  Special  Regulation  .No  vessel  or 
other  craft  except  those  ovkmed  by  or 
operating  under  contract  with  the  United 
States  may  navigate  or  anchor  within  50 
feet  of  any  moored  Government  vessel 
in  the  area.  Commercial  and  pleasure 
craft  shall  not  moor  to  buoys  or  chaina 
of  Government  vessels,  nor  may  they, 
while  moored  or  underway,  reasonably 
obstruct  the  passage  of  Government  or 
other  vessels  through  the  area. 

(Sec.  12,  Pub   L  95-474,  92  Stat   1477  (33 
U.S.C  1231|;  49  CFR  1.46(n)(4)) 

Dated:  July  30. 1984. 
C.E.  Liarkin, 

Vice  .Admiral.  U.S.  Coast  Guard  Commander. 
Tu'e/fth  Coast  Guard  District. 

;FR  Doc  »4-Z38S1  Piled  •-7-a«:  MS  tm\ 
BtUJMO  COOC  «»1*-14-« 


DEPARTMENT  OF  COMMERCE 
Patent  and  Tradamarfc  Offica 
37  CFR  Part  2 
IDockat  No.  4078S-4085] 

Trademark  Automated  Search  System 
Fees;  Extension  of  Comment  Period 

aocnCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period 

summary:  Od  August  7.  1984.  the  Patent 
and  Trademark  Office  published  in  the 
Federal  Register  a  Notice  of  Proposed 
Rulemaking  to  establish  fees  to  be 
chrirged  to  users  of  a  new  automated 
trademark  search  system.  See  49  FR 
31460.  The  Notice  provided  that 
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comments  must  be  submitted  on  or 
before  September  5, 1984.  Requests  to 
extend  the  comment  period  have  been 
received.  In  response  to  those  requests, 
the  comment  period  is  being  extended. 
DATES:  Comments  must  be  received  by 
September  25. 1984. 

ADOflESS:  Address  written  comments  to 
the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC.  20231. 
Attention:  J.  Howard  Bryant, 
Administrator  for  Automation,  Room 
CP6-1108. 

FOft  FURTHEII  INFORMATION  CONTACT: 

J.  Howard  Bryant  by  telephone  at  (703) 
557-6000  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC.  20231. 

Dated:  September  5.  1984. 
G«r«ld  |.  Mossinghoff. 
Commissioner  of  Patents  and  Trademarks. 

|FR  Ooc  »4-Aut4S  Filed  9-7-84.  8.45  ami 
HLLWQ  COOC  3S10-1«-II 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  23 

Export  Of  American  Alligators  Taken  in 
1984-A5  Harvest  Seasons  in  Texas 

AOCNCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  findings  and  rule. 


SUIMNARV:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species.  As  a 
general  rule,  exports  of  animals  and 
plants  listed  in  Appendix  II  of  CITES 
may  occur  only  if  a  Scientific  Authority 
(SA)  has  advised  a  permit-issuing 
Management  Authority  (MA)  that  such 
exports  will  not  be  detrimental  to  the 
survival  of  the  species,  and  if  the  MA  is 
satisfied  that  the  animals  or  plants  were 
not  obtained  in  violation  of  laws  for 
their  protection.  This  notice  announces 
proposed  findings  by  the  SA  and  MA  of 
the  United  States  on  the  export  of 
American  alligators  harvested  in  Texas. 
The  Service  intends  to  make  these 
findings  to  span  a  period  of  two  harvest 
seasons  (1984-85).  The  Service  now 
requests  comments  on  the.^e  proposed 
findings,  and  current  information  on  the 
species  involved.  The  Service  also 
requests  information  on  environmentaj 
and  economic  impacts  that  might  result 
from  the  findings,  and  information  on 
possible  alternative  approaches  to  meet 
CITES  requirements. 


DATE:  The  Service  will  consider 
comments  received  by  October  10.  1984. 
in  making  its  final  findings  and  nile. 
ADDRESS:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority.  US  Fish  and 
Wildlife  Service.  Washington,  DC, 
20240.  Materials  received  will  be 
available  for  public  inspection  from  7:45 
a.m.  to  4:15  p.m.,  Monday  through 
Friday,  at  the  Office  of  Scientific 
Authority,  room  537.  1717  H  Street,  NW, 
Washington,  D.C.  or  at  the  Federal 
Wildlife  Permit  Office,  room  621, 1000  N. 
Glebe  Road.  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  L  jachowski.  Office  of 
Scientific  Authority,  US.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240,  telephone  (202)  653-5948. 

Management  Authority  Finding — Mr. 
Thomas  ).  Parisot,  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240, 
telephone  (703 1  235-2418. 

Export  Permits — Mr.  Richard  K. 
Robinson.  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Sendee, 
Washington.  D.C.  20240,  telephone  (703) 
235-1903. 

SUPPLEMENTARY  INFORMATION: 

Beginning  in  1977.  the  Service  as  SA  and 
MA  for  the  United  States  has  employed 
the  rulemaking  process  to  develop  and 
issue  decisions  on  the  export  of  certain 
species  under  CITES.  The  reason  for  this 
approach  is  that  if  is  more  effective  to 
issue  general  decisions  on  the  export  of 
all  specimens  harvested  in  a  given  state 
and  season  than  to  issue  such  decisions 
separately  for  each  export  permit 
application.  This  is  true  especially  for  a 
few  CITES  Appendix  11  species  that  are 
frequently  exported,  including  the 
American  alligator  (Alligator 
mississippiensisl  This  notice  concerns 
proposed  export  findings  on  American 
alligators  harvested  in  1984-85  from  the 
State  of  Texas. 

On  October  12.  1983  (48  FR  46332).  the 
Sen  ice  reclassified  the  American 
alligator  throughout  Texas,  where  the 
specips  was  previously  classified  as 
Endangered  or  Threatened,  to 
Threatened  due  to  Similarity  of 
Appearance  as  provided  for  by  the 
Endangered  Species  Act  of  1973,  as 
amended  This  change  was  based  on 
evidence  that  the  species  is  no  longer 
biologically  Endangered  or  Threatened 
m  Texas  and  has  recovered  from  former 
low  numbers  in  response  to  complete 
protection  afforded  by  effective 
enforcement  of  laws  and  regulations  by 
the  State  of  Texas  and  the  Service.  With 
the  biological  recovery  of  the  alligator  in 
the  state,  the  Texas  Parks  and  Wildlife 
Department  instituted  a  management 


plan  and  research  program  that  will 
ensure  the  conservation  of  the  species 
as  a  renewable  resource  (Status  of  the 
American  Alligator  in  Texas,  1981: 
Management  Plan  for  the  American 
Alligator  in  Texas,  1983).  The  state 
intends  to  initiate  a  restricted  legal 
harvest  of  American  alligators  in 
September  1984. 

Scientific  Authority  (SA)  Findings 

Article  IV  of  CITES  requires  that  an 
export  permit  for  any  specimen  of  a 
species  included  in  Appendix  II  shall 
only  be  granted  when  certain  findings 
have  been  made  by  the  SA  and  MA  of 
the  exporting  country.  The  SA  must 
advise  "that  such  export  will  not  be 
detrimental  to  the  survival  of  that 
species"  before  a  permit  can  be  granted. 

The  SA  for  the  United  States  must 
develop  such  advice  in  accordance  with 
Section  8A  of  the  Endangered  Species 
Act  of  1973,  as  amended  in  1982.  The 
Act  states  that  the  Secretary  of  the 
Interior   shall  base  the  determinations 
and  advice  given  by  him  under  Article 
IV  of  the  Convention  with  respect  to 
wildlife  upon  the  best  available 
biological  information  derived  from 
professionally  accepted  wildlife 
management  practices;  but  is  not 
required  to  make,  or  require  any  State  to 
make,  estimates  of  population  size  in 
making  such  determinations  or  giving 
such  advice." 

The  American  alligator  is  considered 
!o  be  listed  in  Appendix  II  to  respond 
both  to  problems  of  potential  threat  to 
the  survival  of  American  alligators 
(CITES  Article  11.2(a))  and  similarity  in 
appearance  fo  other  crocodilians  that 
are  threatened  with  extinction  (CITES 
Article  11  2(b)). The  recently  concluded 
10-year  review  of  the  appendices 
confirmed  the  suitability  of  this 
treatment,  as  set  forth  in  the  proposal 
that  the  Conference  of  the  Parties 
adopted  in  1979  to  place  this  species  in 
Appendix  II.  The  Service  will  address 
the  issue  of  similarity  in  appearance 
through  tagging  of  hides  and 
documentation  of  shipments,  as  it  does 
with  furbearers.  Because  the  alligator  is 
listed  partly  berause  of  a  potential 
threat  to  its  survival  (based  on  previous 
population  declines  that  have  been 
reversed  in  certain  parts  of  the  United 
States),  the  Service  also  must  determine 
if  exports  will  not  be  detrimental  to  the 
survival  of  the  .'American  alligator  itself. 

Guidelines  developed  for  SA  advice 
on  exports  of  alligators  under  the 
provisions  of  CITES  Article  11.2(a)  have 
been  revised  to  conform  with  the  1982 
amendments  to  the  Endangered  Species 
Act  (see  48  FR  16494,  April  18,  1983). 
They  are  as  follows: 
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A.  Minimum  Requirements  for 
Biological  Information 

(1)  Information  on  the  condition  of  the 
population,  including  trends  (the  method 
of  determination  to  be  a  matter  of  state 
choice),  and  population  estimates  where 
2'jch  information  is  available. 

(2)  Information  on  anticipated  harvest 
of  the  species. 

(3)  Information  on  distribution  of 
harvest. 

(4)  Habitat  evaluation. 

B.  Minimum  Requirements  for  a 
Management  Program 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  he  a 
matter  of  state  choice. 

(2)  All  hides  should  be  resistered  and 
marked. 

(3)  Harvest  level  objectives  should  be 
determined  annually  by  the  states, 

In  applying  these  guidelines,  the 
Service  considers  the  following  types  of 
information  on  the  condition  of  the 
population:  (a)  A  current  estimate  (if 
such  information  is  available)  of  the 
total  number  of  animals  in  the 
preharvest  population  derived  by 
e.xtrapolating  the  number  of  animals  per 
unit  area  in  each  of  the  major  habitat 
types  to  obtain  an  estimate  of  the  total 
number  of  animals,  where  the  number  of 
animals  per  unit  area  is  determined  by 
direct  count,  by  indirect  indications  of 
abundance  in  the  state,  or  by  population 
modeling:  (b)  a  description  of  ongoing 
research  being  conducted  to  assess  the 
distribution,  abundance,  or  general 
condition  of  the  species  in  the  state, 
summarizing  results  so  far  obtained, 
including  results  of  any  analyses  of  age 
structure  or  reproductive  parameters, 
and  (c)  an  assessment  of  long-term 
population  trends  of  the  species  in  the 
state,  and  the  relationship  of  these 
trends  to  habitat  condition,  management 
practices,  harvest  pressure,  and/or  other 
factors. 

Information  on  anticipated  harvest 
considered  by  the  service  should 
include:  (a)  The  number  of  animals  (by 
county  or  game  management  unit,  if 
data  are  available  at  these  local  levels) 
to  be  harvested;  and  (d)  the  number  of 
alligator  hunters  expected  to  be 
licensed. 

In  the  case  of  the  alligator,  as  with 
most  other  wild  animals,  the  resource  is 
monitored  by  a  variety  of  techniques 
that  yield  information  used  in  evaluating 
the  condition  of  a  population.  As  these 
data  are  accumulated  over  time,  they 
reflect  trends  and  call  attention  to 
changes  in  the  populations.  Habitat 
information,  indices  of  population  size, 
age  and  sex  structure,  and  harvest 
information  are  all  used  to  evaluate 


population  status.  Although  the 
Endangered  Species  Act  Amendments  of 
1982  provide  that  population  estimates 
are  not  to  be  required  for  the  approval 
of  export  of  Appendix  II  wj4dlife,  if 
estimates  are  provided  by  the  states  or 
are  available  from  other  sources,  the  Act 
requires  the  Service  to  consider  them.  If 
available,  population  estimates  will  be 
considered  together  with  information  of 
the  types  listed  above  in  making 
findings  on  nondetriment. 

Based  on  information  accumulated 
during  reclassification  of  the  species 
under  the  Endangered  Species  Act  (48 
FR  46332:  October  12. 1983).  population 
data  contained  in  a  special  report 
"Status  of  the  American  Alligator  in 
Texas,"  and  alligator  management  plans 
submitted  by  the  state  for  management 
and  regulation  of  take  of  the  species,  the 
Service  proposes  to  issue  SA  advice  in 
favor  of  export  from  Texas.  Due  to  their 
length  details  of  these  documents  are 
not  published  in  the  Federal  Register 
they  are  available  for  public  inspection 
at  the  Office  of  Scientific  Authority 
(address  given  above). 

Management  Authority  (MA)  FindingB 

Exports  of  Appendix  II  species  are  to 
be  allowed  under  CITES  only  if  the  MA 
is  satisfied  that  the  specimens  were  not 
obtained  in  contravention  of  laws  for 
the  protection  of  wildlife  or  plants.  The 
Service,  therefore,  must  be  satisfied  that 
alligator  hides  or  products  were  not 
obtained  in  violation  of  state  or  Federal 
law  in  order  to  allow  export.  Evidence 
of  legal  taking  for  alligators  is  provided 
by  state  tagging  systems.  The  Service 
requries  the  use  of  locking  nylon  strip 
tags  with  embossed  legends. 

The  Service  will  supply  suitable  tags 
free  of  charge  to  Texas  for  alligators 
harvested  during  the  period  covered  by 
these  proposed  findings,  or  Texas  may 
use  its  own  tags  if  they  meet  the 
requirements  below.  The  Service  has 
adopted  the  following  MA  export 
guidelines  (49  FR  1058;  January  9.  1984): 

(1)  Current  state  hunting,  trapping  and 
tagging  regulations  and  sample  tags 
much  be  on  file  with  the  Service 
(Federal  Wildlife  Permit  Office); 

(2)  The  tags  must  be  durable  and 
permanently  locking,  and  must  show 
state  of  origin,  year  of  take,  species  and 
be  serially  unique; 

(3)  The  tag  must  be  applied  to  all 
hides  taken  within  a  minimum  time  after 
take,  as  specified  by  the  state,  Bnd  such 
time  should  be  as  short  as  possible  to 
minimize  movement  of  untagged  hides; 

(4)  The  Tag  must  be  permanently 
attached  as  authorized  and  prescribed 
by  the  state; 

(5)  State-registered  dealers  or  state- 
licensed  takers  allowed  by  the  state  to 


attach  tags  must  account  for  tags 
received  and  must  return  unused  tags  to 
the  state  within  a  specified  time  after 
taking  season  closes;  and 

(6)  Fully  manufactured  products  may 
be  exported  from  the  U.S.  when 
accompained  by  state  tags  removed 
from  the  hides  contained  in  the 
products;  such  tags  must  be  surrendered 
to  the  service  prior  to  export. 

Proposed  Export  Decisions 

The  Service  proposes  to  approve 
exports  of  alligators  harvested  in  the 
1984  and  1985  taking  seasons  in  Texas 
on  the  grounds  that  both  SA  and  MA 
guidelines  are  satisfied. 

Comments  Solicited 

The  Service  requests  comments  on 
these  proposed  findings.  Final  findings 
will  take  into  consideration  the 
comments  and  any  additional 
information  received,  and  such 
consideration  might  lead  to  final 
findings  that  differ  from  this  proposal. 

This  proposal  is  issued  under 
authority  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531  et  seq.;  87  Stat. 
884  as  amended).  The  primary  author  is 
Dr.  Richard  M.  Mitchell.  Office  of 
Scientific  Authority. 

Note. — Tht  Department  has  determined 
that  these  proposed  findings  are  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under  the 
.National  Environmental  Policy  Act  and. 
therefore,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required.  (A  determination  on  whether  fmal 
findings  are  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  will  be  made  before  the 
final  findings  are  published.)  The  Department 
has  determined  that  this  is  not  a  major  rule 
under  Executive  Order  12291  and  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  under 
the  Regulatory  Flexibility  Act  (5  U.S.C.  601). 
Because  this  rule  treats  exports  on  a  state-by- 
state  basis  and  proposes  to  approve  export  in 
accordance  with  a  state  management 
program,  this  rule  will  have  little  effect  on 
small  entities  in  and  of  itself  This  proposed 
rule  does  not  contain  any  recordkeeping  or 
information  collection  requirements  as 
defined  by  the  Paperwork  Reduction  Act  of 
1980 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports.  Fish,  Imports.  Plants 
(agriculture).  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  Part  23  of  Title  50.  Code  of 
Federal  Regulations,  as  set  forth  below: 
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Subpart  F— Export  of  Certain  Species 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  TIAS  8249;  and  Endangered 
Species  Act  of  1973.  87  Stat.  884,  16  US.C. 
1531 -J3  2 

2.  In  §  23.57,  add  new  paragraph  (f]  to 
read  as  follows; 

§  23.57    American  alligator  (Alligator 
misslssippiensis). 

«  •  *  ■  • 

(f)  1984-85  harvests;  Texas. 

Condition  on  export:  Each  hide  must 
be  clearly  identified  as  to  species,  state 
of  origin  and  season  of  taking  and  must 
be  tagged  by  a  permanently  attached, 
serially  numbered  tag  of  a  type 
approved  by  the  Service  that  is  attached 
under  conditions  established  by  the 
Service. 

Ddtud   Aagust  14.  1984. 

G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[m  Ooc  84-2.1«»4  Filed  9-7-«4.  8:45  an>| 
MLUNG  CODE  4310-SVM 


50  CFR  Part  32 


Refuge  Specific  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Supplemental  proposed  rule. 

SUMMARY:  This  docum.ent  supplements 
Federal  Register  document  49  FR  27334 
published  on  July  3,  1984.  that  proposed 
refuge  specific  hunting  regulations  for 
national  wildlife  refuges.  The  Service 
proposes  hunting  regulations  for  Great 
Dismal  Swamp.  Horicon,  Merced, 
Minnesota  Valley  and  Muscatatuck 
National  Wildlife  Refuges,  The  Service 
also  proposes  to  amend  the  migratory 
game  bird  regulations  for  Hillside. 
Mathews  Brake.  Morgan  Brake,  Panther 
Swamp,  Sherburne  and  Tamarac 
National  Wildlife  Refuges,  by  listing  in 
those  regulations  the  requirement  for 
use  of  only  steel  shot  on  these  refuges. 

DATE:  Comments  must  be  received  on  or 
before  September  25.  1984, 

ADDRESS:  Comments  may  be  addressed 
to  Associate  Director — Wildlife 
Resources,  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior. 
Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.--.  James  F.  Gillett,  (202)  343-4311. 
SUPI>L£MENTARV  INFORMATION:  On  July 
3,  1984.  the  Service  published  in  the 
Federal  Register  (40  FR  27334]  refuge 


specific  hunting  regulations  for  most  of 
the  national  wildlife  refuges  that  require 
them.  Migratory  game  bird  regulations 
for  Horicon,  Merced  and  Minnesota 
Valley  National  Wildlife  Refuges, 
upland  game  regulations  for  Minnesota 
Valley  National  Wildlife  Refuge  (NWR) 
and  big  game  regulations  for  Minnesota 
Valley  NWR,  Muscatatuck  NWR  and 
the  North  Carolina  portion  of  Great 
Dismal  Swamp  NWR  were  inadvertently 
omitted  from  July  3,  1984,  publication 
and  are  proposed  herein. 

The  July  3, 1984,  proposed  rule 
contained  the  migratory  game  bird 
hunting  regulations  for  Hillside, 
Mathews  Brake.  Morgan  Brake,  Panther 
Swamp,  Sherburne  and  Tamarac 
National  Widllife  Refuges,  These 
regulations  did  not  list  the  requirement 
for  the  use  of  steel  shot  on  these  refuges 
because  they  were  inadvertently 
omitted  from  the  proposed  rule.  The  use 
of  steel  shot  for  migratory  waterfowl 
hunting  has  been  required  at  those 
refuges  for  several  years,  including  the 
1983-84  season,  and  the  Service  intends 
to  list  this  steel  shot  requirement  in  50 
CFR  by  adding  the  requirement  to  the 
regulations  for  each  of  these  refuges  in 
§  32.12. 

These  proposed  amendments  to  50 
CFR  would  not  establish  any  new 
hunting  programs  or  require  the  use  of 
steel  shot  at  any  refuge  where  it  was  not 
required  during  the  1983-84  waterfowl 
hunting  season. 

Request  for  Comments 

It  is  the  policy  of  the  Fish  and  Wildlife 
Service,  whenever  practicable,  to  afford 
the  public  an  opportunity  to  participate 
in  the  Service's  rulemaKing  process. 
Normally  the  Service  gives  the  public  30 
or  more  days  to  comment  on  proposed 
rules,  but  the  Service  requests  that  the 
public  respond  to  this  supplemental 
proposed  rule  on  or  before  15  days  after 
the  date  of  this  publication.  The  Service 
has  shortened  the  comment  period 
because  of  the  need  to  issue  a  final  rule 
prior  to  the  beginning  of  the  rapidly 
approaching  hunting  seasons.  At  this 
time  it  would  be  impracticable  to  have  a 
longer  comment  period  than  noted 
above,  and  the  absence  of  refuge 
specific  regulations  for  these  hunting 
programs  would  be  contrary  to  the 
public  interest. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668dd),  and  the  Refuge 
Recreation  Act  of  1962  (16  U.S.C.  460k) 
govern  the  administration  and  public 
use  of  national  wildlife  refuges. 
Specifically,  section  4(d)(1)(A)  of  the 


Refuge  System  Administration  Act 
authorizes  the  Secretary  under  such 
regulations  as  he  may  prescribe,  to 
permit  the  use  of  any  area  within  the 
System  for  any  purpose,  including  but 
not  limited  to  hunting,  fishing,  public 
recreation  and  accommodations  and 
access  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purposes  for  which  such  areas  were 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  of  the  Interior  to 
administer  refuge  areas  within  the 
National  Wildlife  Refuee  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  objectives 
for  which  the  areas  were  established. 
The  Refuge  Recreation  Act  also 
authorizes  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Act. 

Hunting  plans  are  developed  for  each 
hunting  program  on  a  refuge  prior  to  the 
opening  of  the  refuge  to  hunting.  In  some 
cases,  refuge  specific  regulations  are 
included  as  a  part  of  the  hunting  plan  to 
ensure  the  compatibility  of  the  hunting 
programs  with  the  purposes  for  which 
the  affected  national  wildlife  refuges 
were  established.  Compliance  with  the 
Refuge  Administration  and  Refuge 
Recreation  Acts  is  ensured  when  the 
hunting  plans  are  developed  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  the 
refuge  to  the  lists  of  areas  open  to 
hunting  in  50  CFR. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation"  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  of  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions:  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq,)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  businesses, 
organization  or  governmental 
jurisdictions. 

These  proposed  actions  will  not 
significantly  alter  existing  refuge 
hunting  programs  and,  therefore,  are  not 
expected  to  have  any  gross  economic 
effect  and  will  not  cause  an  increase  in 
costs  or  prices  for  consumers,  individual 
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industries,  Federal.  State  or  local 
governments,  agencies,  or  geographic 
regions.  Accordingly,  the  Department  of 
the  Interior  has  determined  that  this  rule 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291  and  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  Service  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB]  for  the  information 
collection  requirements  of  these 
regulations  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507  et  seq.j. 
These  requirements  are  presently 
approved  by  OMB  as  cited  below: 


Type  Of  intcxmation  collection 


Huntef  surveys 

Special  use  permits 

Miinier  reservetno/appticalion/btind/asaign- 

ment  „_.„ -.»..„.„.___ 

Weapon  quaMKabon II™~ 


No 


101B-0044 
'018-0046 

1018-0047 
1018-0050 


The  proposed  regulations  impose  no 
new  reporting  or  recordkeeping 
requirements  that  must  be  cleared  by 
OMB. 

Environmental  Considerations 

The  "Final  Environmental  Statement 
for  the  Operation  of  the  National 
Wildlife  Refuge  System"  [FES  78-59J 
was  filed  with  the  Council  on 
Environmental  Quality  on  November  12. 
1976;  a  notice  of  availability  was 
published  in  the  Federal  Register  on 
November  19. 1977  (41  FR  51131). 
Hunting  plans  are  developed  for  each 
hunting  program  on  a  refuge  prior  to  the 
opening  of  the  refuge  to  hunting. 
Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4331(c)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when  the 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  the 
refuge  to  lists  of  areas  open  to  hunting  in 
50  CFR.  Also,  refuge  specific  hunting 
regulations  are  subject  to  a  categorical 
exclusion  from  the  NEPA  process  if  they 
do  not  significantly  alter  the  existing  use 
of  the  refuge.  The  refuge  specific  hunting 
regulations  that  are  proposed  in  this 
rulemaking  do  not  significantly  alter  the 
existing  use  of  national  wildlife  refuges. 

Richard  Frietsche.  Division  of  Refuge 
Management.  U.S.  Fish  and  Wildlife 
Service,  Washington.  D.C..  is  the 
primary  author  of  this  proposed 
rulemaking  document. 


information  regarding  the  conditions 
that  apply  to  individual  refuge  hunts  and 
a  map  of  the  hunt  area  are  available  at 
refuge  headquarters. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting.  National  Wildlife  Refuge 
System.  Wildlife,  Wildlife  refuges. 

PART  32— I  AMENDED  1 

For  the  reasons  set  out  in  the 
preamble,  Pari  32,  Subchapter  C, 
Chapter  1  of  Title  50.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

1.  Section  32.12  is  amended  by 
redesignating  paragraphs  (e)(7)  through 
(e)(13)  as  paragraphs  (e)(8)  through 
(e)(14):  by  adding  a  new  paragraph 
(e)(7);  by  redesignating  paragraphs  (t)(l) 
and  (t)(2)  as  paragraphs  (t)(2)  and  (t)(3); 
by  adding  new  paragraphs  (t)(l), 
(t)(2)(iv)  and  (t)(3)(iii);  by  adding  new 
paragraph  (u)(l)(iii);  by  revising 
paragraphs  (u)(2).  (u)(3).  and  (u)(5);  by 
redesignating  paragraph  (pp)  as 
paragraph  (qq);  and  by  adding  a  new- 
paragraph  (pp)  as  follows: 

§32.12    Refuge  specific  regulations; 
migratory  game  birds. 
•         .         .         .         , 

(e)  •  •  • 

(7)  Merced  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Firearms  must  be  unloaded  while 
being  transported  between  parking 
areas  and  blind  sites. 

(ii)  Snipe  hunting  is  not  permitted  in 
the  spaced  blind  unit. 

(iii)  Hunting  assigned  to  the  spaced 
blind  unit  are  restricted  to  their  assigned 
blind  except  for  retrieving  downed 
birds,  placing  decoys  or  traveling  to  and 
from  the  parking  area. 

(iv)  Hunters  must  hunt  from  assigned 
blinds  except  when  shooting  to  retrieve 
crippled  birds. 

•         •         •         • 

(t)(l)  Minnesota  Valley  National 
Wildlife  Refuge.  Hunting  of  geese,  ducks 
and  coots  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Only  participants  in  the  refuge's 
Young  Wild  Fowlers  program  are 
permitted  to  hunt. 

(ill)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(2)  •  •   • 


(iv)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(31*    *    • 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(u)*  •   • 

(1)  •   *   * 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(2)  Mathews  Brake  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permited  until  noon  each 
day. 

(iij  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(3)  Morgan  Brake  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permited  until  noon  each 
day. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 
♦        •        •        *        • 

(5)  Panther  Swamp  National  Wildlife 
'Refuge.  Hunting  of  ducks,  coots,  snipe 
and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  is  permited  until  noon  each 
day. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot, 

•  •  •  •  • 

(pp)  Wisconsin — Horicon  National 
Wildlife  Refuge.  Hunting  of  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(1)  Permits  are  required. 

(2)  Only  participants  in  the  refuge's 
Young  W'ild  Fowlers  program  are 
permitted  to  hunt. 

(3)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

2  Section  32.22  is  amended  by 
reJesignating  paragraphs  (u)(2)  through 
(u)(4)  as  paragraphs  (u)(3)  through  (u)(5) 
and  by  adding  a  new  paragraph  (ul(2)  as 
follows: 

§  32.22    Refuge  apeciflc  regulations;  » 

upland  gams.  t 
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[2]  Minnesota  Valley  National 
Wildlife  Refuge.  Hunting  of  pheasant. 

gray  and  fox  squirrel  and  cottontail 
rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
♦         •        •        *        • 

3.  Section  32.32  is  amended  by 
redesignating  paragraphs  (o)  through 
(qq)  as  paragraphs  (p)  through  (ss). 
respectively;  by  adding  a  new  paragraph 
(o),  by  redesignating  newly  designated 
paragraphs  (v)(3)  through  (v)(5)  as  (v)(4) 
through  (v)(8),  and  adding  a  new 
paragraph  (v)(3).  Also,  newly  designated 
paragraphs  (ee)(l)  through  (ee)(3)  are 
redesignated  as  (ee)(2)  through  (ee){4), 
respectively  and  a  new  paragraph 
(eej{lj  is  added  to  read  as  fnjlov,  s: 


§32.32 
gam*. 


Rctug*  spvcHIc  regulations;  Mg 


(0)  Indiana — Muscatatuck  iX'ationaJ 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(1)  Permits  are  required. 

(2)  Only  bow  and  arrow  and 
m.uzzleloaders  are  permircd, 

(3)  The  construction  and  use  of 
permanent  blinds,  platforms  or  loaders 
is  not  permitted. 

•         •         * 

(V)  ♦   *   * 

(2)  •    *    * 

(3)  Minnesota  Valley  National 
Wildlife  Refuge.  Hunting  of  white-tailed 


deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

•        •        •        *        * 

(ee)  •   •   ♦ 

(1)  Great  Dismal  Swamp  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(16  U.S.C.  460k,  668dd) 

Dated:  August  22.  1984. 

G.  Ray  Amett, 

Assistor.t  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc  84-23722  Filed  9-7-M   fl  4i  a:Tij 
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Notices 


This   section   of   the   FEDERAL    REGISTER 
contains   documents   other   than   rules   or 
proposed  mles  that  are  applicable  to  the 
public    Notices  of  heanngs  and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,   filing  of   petitions  and 
applications  and  agency  statements  of 
O'ganization  and  tufKtions  are   examples 
of   documents   eipp>eanng   in   this   section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

National  Arboretum  Advisory  Council; 
Meeting 

Acrording  to  f  hf  Federal  Advisory 
Committee  Art  of  October  6.  1972  (Pub. 
L.  92-463.  86  Stat.  (770-776),  the 
Agricultural  Research  Service 
announces  the  following  meeting: 

Name:  National  Arboretum  Advisorj' 
Council. 

Date:  October  15-16.  1984. 

Time;  9:00  a.m.-4:30  p.m.,  Oct.  15:  9:00  a.m.- 
3:00  p.m..  Oct.  16. 

Place:  U.S.  National  Arboretum.  24th  and  R 
Streets,  NW.,  Washington,  D.C. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit.  • 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  To  review  progress  of 
National  Arboretum  relating  to 
Congressional  mandate  of  research  and 
education  concerning  trees  and  plant 
life.  The  Council  submits  its 
recommendations  to  the  Secretary  of 
Agriculture. 

Contact  person:  Howard  J.  Brooks, 
Executive  Secretary.  National 
Arboretum  Advisory  Council,  Room  236. 
Bg-005,  BARC-W,  Beltsville,  MD  20705. 
Telephone:  AC  301/344-3912. 

Done  at  Beltsville.  Mar>land.  this  27th  day 
of  August  1984. 
Howard  ).  Brooks, 

Executive  Secretary.  National  Arimretuw 
Advisory  Council. 

\VV.  Doc   M-23IIR5  F.i^d  »-7-ll4   P  45  nra| 
MUJMG  CODE  S41(M»-«I 


Forest  Service 

Coal  Leasing  Within  White  River 
National  Forest,  Eagle,  Garfield, 
Gunnison,  Mesa,  Moffat,  Piticin,  Rio 
Blanco.  Routt,  and  Summit  Counties, 
CO;  Application  of  Coal  Unsuitabittty 
Criteria 

Pursuant  to  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  as  amended 
(90  Stat.  1083-1092)  and  Title  43,  Subpart 
3461  of  th6  Code  of  Federal  Regulations 
(43  CFR  3461).  the  Forest  Service, 
Department  of  Agriculture,  has  applied 
unsuitabiiity  criteria  to  lands  within  a 
Known  Recoverable  Coal  Resource 
Area  (KRCRA)  on  the  White  River 
National  Forest.  These  criteria  were 
applied  as  part  of  the  White  River 
National  Forest  land  and  resource 
planning  process  to  identify  lands 
suitable  for  further  consideration  for 
coal  leasing.  If  and  when  the  Bureau  of 
Land  Management  proposes  to  lease 
specific  tracts  which  are  suitable. 
mineral  leasing  direction  in  the  Forest 
Plan  will  be  applied. 

The  coal  unsuitabiiity  criteria  were 
applied  to  a  total  of  135,300  acres  of 
KRCRA.  Included  were  three  areas 
located  in  the  Garfield.  Gunnison.  Mesa 
and  Pitkin  Counties  in  the  Crystal  River. 
Thompson  Creek  and  Divide  Creek 
Drainages. 

A  coal  unsuitabiiity  assessment  is  in 
Appendix  E  of  the  Draft  and  Final 
(available  in  late  September) 
Environmental  Impact  Statements  on  the 
White  River  National  Forest  Land  and 
Resource  Management  Plan.  Copies  of 
the  assessment  are  available  for  public 
review  at  Forest  Ser\'ice  offices  in 
Aspen,  Carbondale,  Dillon,  Eagle, 
Meeker,  Minturn.  and  Rifle,  Colorado 
Detailed  maps  and  information  are 
available  at  the  Forest  Supervisor's 
Office.  P.O.  Box  948.  Glenwood  Springs, 
Colorado  81602. 

Comments  on  the  coal  unsuitabiiity 
assessment  are  invited  and  must  be  sent 
to  the  Forest  Supervisor,  White  River 
National  Forest,  Box  948,  Glenwood 
Springs,  Colorado  81601  within  30  days 
of  the  date  of  publication  of  this  Notice. 

For  further  information,  contact  John 
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Nepp  at  the  above  address  or  call  (303) 
945-2521. 

Dated;  August  30. 1984. 
Ridiard  E.  Woodrow, 

Forest  Supervisor.  White  River  National 
Forest. 

(FR  Doc  Si-ZasS"  Tiled  8-T-S4.  »«  •m] 
BIUJNQ  COOC  M10-11-M 


Packers  and  Stockyards 
Administration 

Posted  Stockyards;  Nashvine 
Uvestock  Conviu,  Inc.  et  ai. 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act, 
1981,  as  amended  (7  U.S.C.  181  et  seg.], 
It  was  ascertained  that  the  hvestock 
markets  named  below  were  stockyards 
within  the  definitions  of  that  term 
contained  in  section  302  of  the  Act,  as 
amended  (7  U.S.C.  202),  and  notice  was 
given  to  the  owners  and  to  the  public  by 
posting  notices  at  the  stockyards  as 
required  by  said  section  302,  on 
respective  dates  specified  below. 


F»c*ty  No ,  naiM.  and  locMcm  o( 
MOdqwd 


Dmtt  of  PoMng 


AR-'80  N«s»ivHle  LivMtock  Comm..  Inc..  '  Ape   5   1964 

Nasr>v<i«.  Aftanaas.  I 

SA-'91    Taylof  County  twaalock.   Inc..  |  Ju(y  7,  1864. 

"Reynolds.  Georgia. 
MO-?5e  1-70  Famiari  Uvaatock  MarVal  '  Nov   10  1963 

HiggnavMa.  MHaoun. 
MO-257    Oregon    Uvestoc*    Salaa   Co..     Nov   1.  1983. 

Oregofi   Missoun 
MO-258  (Mar  Btottara  LMaatock  Auction  |  Ocl  1».  1963. 

Co..  Labanorv.  Miaaoua 

Done  at  Washingtoa  D.C.,  this  4lh  day  of 
September.  1984 
Iacl(  W.  Bhockmeyer. 

Chief.  Financial  Protection  Branch.  Livestock 
Marketing  Division. 

(T"R  Dot   84-23886  Kil«J9-7-M   8  4S«m| 
BILUNG  CODE  34ie-«(-M 


CENTRAL  INTE1J.IGENCE  AGENCY 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Centra!  Intelligence  Agency. 
ACTION:  Proposed  amendment  of  the 
statement  of  general  routine  uses  of  the 
systems  of  records. 

SUMMARY:  This  proposal  amends  and 
renumbers  one  general  routine  use  and 
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is  applicable  to  all  of  the  CIA  systems  of 
records  (last  published  in  full  text  in  the 
Federal  Register,  Vol.  42,  No.  184.  p. 
48269).  The  other  six  routine  uses 
remain  unchanged  except  for  being 
renumbered. 

DATIS:  Written  comments  should  be 
submitted  at  the  earliest  possible  date, 
but  no  later  than  October  10. 1984,  in 
order  to  enable  the  Agency  to  have  an 
opportunity  to  review  them.  The  routine 
uses  vi'ili  become  effective  November  9, 
1;>84,  unless  the  .Agency  publishes  a 
notice  to  the  contrary. 

ADDRESS:  Send  written  comments  to: 
Chief.  Information  and  Privacy  Division. 
Centra!  Intelligence  Agency. 
Washington.  DC  20505. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  LaPlante.  Fhone:  (703)  351-6046. 

SUPPLEMENTARY  INFORMATION:  The 

seventh  routine  use  (formerly  number  1) 
has  been  amended  to  more  clearly 
identif\  the  specific  legal  authorities 
which  govern  the  conduct  of  CIA 
activities.  In  order  to  eliminate  any 
confusion  that  might  he  engendered  by 
the  general  nature  of  the  language  used, 
the  Privacy  Act  requirement  that 
du^closure  be  "compatible  with  the 
purpose  for  which  the  record  was 
collected"  has  been  included  in  the 
amended  text.  The  statement  that  "[tjhis 
routine  use  is  not  intended  to  supplant 
the  other  routine  uses  published  by  the 
Central  Intelligence  Agency"  was 
mnluded  in  order  to  indicate  that  the 
general  routine  u.se  does  not  apply  under 
circumstances  when  any  of  the  other 
published  uses  apply. 

For  the  reasons  set  out  in  th  preamble 
and  pursuant  to  the  Privacy  Act  of  1974 
(5  U.S.C.  552a).  this  .Agency  proposes  to 
amend  the  statement  of  general  routine 
uses  as  stated  below. 

The  following  routme  uses  apply  to. 
and  are  incorporated  by  reference  into, 
each  system  of  records  maintained  by 
the  CIA: 

1.  In  the  event  that  a  system  of 
records  maintained  by  the  Central 
Intelligence  Agency  to  carry  out  its 
functions  indicates,  or  relates  to.  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  disclosed,  as  a 
routine  use.  to  the  appropriate  agency 
whether  federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  or  charged  with  the 
responsibility  to  take  appropriate 
administrative  action,  or  charged  with 
enforcing  or  implementing  the  statute,  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 


2.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  Central 
Intelligence  Agency  decision  concerning 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance  or 
special  access,  or  the  performance  of  the 
Agency's  acquisition  functions. 

3.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  federal,  state,  or  local  agency, 
or  other  appropriate  entities,  or 
individuals,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance  or 
special  access,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a 
license,  grant  or  other  benefit,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  entity's  decision  on 
the  matter. 

4.  A  record  from  ^his  system  of 
records  may  be  disclosed,  as  a  routine 
use.  in  the  course  of  presenting  evidence 
to  a  court,  magistrate  or  administrative 
tribunal,  including  disclosures  to 
opposing  parties  or  their  counsel  or 
other  representatives  in  the  course  of 
settlement  negotiations,  and  disclosures 
made  pursuant  to  statutes  or  regulations 
governing  the  conduct  of  such 
proceedings. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation,  as  set  forth  in  0MB 
Circular  No.  A-19,  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  the  Circular. 

6.  A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  the 
NARS  (GSA)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

7.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  to  a  federal,  state,  or  local  agency, 
other  appropriate  entities  or  individuals, 
or,  through  established  liaison  channels, 
to  selected  foreign  governments, 
provided  such  disclosure  is  compatible 
with  the  purpose  for  which  the  purpose 
for  which  the  record  was  collected  and 
is  undertaken  to  enable  the  Central 
Intelligence  Agency  to  carry  out  its 
responsibilities  under  the  National 
Security  Act  of  1947.  as  amended,  the 
CIA  Act  of  1949,  as  amended,  Executive 
Order  12333  or  any  successor  order, 
national  security  directives  applicable 
to  the  Agency  and  classified 
implementing  procedures  approved  by 
the  Attorney  General  promulgated 


pursuant  to  such  orders  and  directives. 

as  well  as  statutes,  Executive  Orders 

and  directives  of  general  applicability. 

This  routine  use  is  not  intended  to 

supplant  the  other  routine  uses 

published  by  the  Central  Intelligence 

Agency. 

Harr>'  E.  Fitzwater, 

Deputy  Director  for  Administration. 

IFR  D<>^   84-23834  Filed  9-7-84;  8:45  am] 
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CIVIL  AERONAUTICS  BOARD 
r  Docket  42458] 

Miami-London  Competitive  Service 
Case;  Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  John  M, 
Vittone.  Future  communications  should 
be  addressed  to  him. 

Dated:  Washington,  DC,  September  5, 1984, 
Elias  C.  Rodriguez, 

Chief  Administrative  Law  Judge. 

|FR  Doc  84-238S4  Filed  9-7-84;  fc4»  am) 
BILUNG  COOE  «32O-01-«i 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

IDocket  No.  37-64] 

Foreign-Trade  Zone  50,  Long  Beach, 
CA;  Application  for  Zone  Site  ki 
Ontario,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach  (BHC),  grantee  of  Foreign-Trade 
Zone  50,  requesting  authority  to  expand 
its  zone  to  include  a  site  in  Ontario. 
California,  adjacent  to  the  Los  Angeles- 
Long  Beach  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81  u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  August  24,  1984.  The  applicant  is 
authorized  to  make  this  proposal  under 
Sections  6300-6305  of  the  Government 
Code  of  California. 

In  September  19"9.  the  Board 
authorized  BHC  to  establish  a  foreign- 
trade  zone  in  the  Los  Angeles-Long 
Beach  area  (Board  Order  147,  44  FR 
55919,  9/28/79).  The  general-purpose 
zone  is  on  a  lO-arre  industrial  park  site 
in  Northwest  Long  Beach.  BHC  is  also 
grantee  of  subzones  for  a  Toyota  truck 
bed  plant  in  Long  Beach  and  the 
National  Steel  and  Shipbuilding 
Company  shipyard  in  San  Diego. 
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The  proposed  site  is  located  in 
Ontano,  San  Beraadino  County, 
adjacent  to  the  Ontario  International 
Airport  some  40  miles  from  the  Port  of 
Long  Beach.  The  new  facility  covers 
1350  acres  within  a  planned  industrial- 
commercial  park  owned  and  operated 
by  Ontario  International  Partners. 

In  accordance  with  the  Board's 
regulations,  aaexaminers  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  TTie 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  D.Q  20230;  Alice  Rigdon, 
District  Director,  U.S.  Customs  Service, 
Pacific  Region,  300  S.  Ferry  St..  Terminal 
Island,  San  Pedro,  CA  90731;  and 
Colonel  Paul  W.  Taylor.  District 
Engineer,  U.S.  Army  Engineer  District, 
Los  Angeles,  P.O.  Box  2711,  Los  Angeles, 
CA  90053. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  persons  and 
organizations.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  5, 
1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office, 

Room  800, 11777  San  Vicente  Blvd.. 

Los  Angeles,  CA  90049 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1529, 

14th  and  Pennsylvania,  NW.. 

Washington.  D.C.  20230 

Dated:  September  5, 1984. 

lofan  J.  Da  PontB,  |r.. 

Executive  Secretary,  Foreign-Trade  Zones 
Board. 

IFK  Doc  M-Z3e7«  Filed  «-?-««:  •>«&  ami 
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[Docket  No.  38-64] 

Foreign-Trade  Zone  23,  Erie  County, 
NY;  Application  for  Subzone  for 
Buffalo  Specialty  Products 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Boa.rd  (the 
Board)  by  Erie  County,  New  York, 
grantee  of  Foreign-Trade  23,  requesting 
a  special-purpose  subzone  for  export 
manufacturing  at  the  facilities  of  Buffalo 
Specialty  Products,  Inc.  (BSP)  in 
Hamburg,  New  York,  adjacent  to  the 
Buffalo  Customs  port  of  entry.  The 
apphcation  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 


(iS  CFR  Part  400).  It  was  formally  filed 
on  August  28. 1964.  The  applicant  is 
authorized  to  make  this  proposal  under 
Chapter  201  of  the  Laws  of  New  York 
(Act  of  April  16, 1974). 

The  proposed  subzone  will  be  located 
at  BSP"8  steel  products  manufacturing 
facility,  3100  S.  Lakeshore  Road  in 
Hamburg.  The  19-acre  facility  employs 
some  100  workers  producing  customized 
specialty  steel  products  for  heavy 
industry  and  construction,  and  a  variety 
of  other  steel  products  such  as  highway 
guardrails,  rail  car  roof  sections,  and 
steel  stampings  and  underframes  for 
buses.  The  company  supplies  the 
domestic  market  using  domestic  steel 
raw  materials,  a  practice  it  plans  to 
continue.  It  is  now  planning  to  enter 
export  markets,  and  states  that  lower- 
priced  raw  materials  are  needed. 

Subzone  status  is  being  requested  for 
the  processing  of  foreign  steel  raw 
materials  into  products  for  export 
markets  only.  Zone  procedures  would 
exempt  BSP  from  duty  pajrments  on  the 
raw  materials  used  in  these  exports.  The 
savings  will  help  the  company  compete 
in  foreign  markets  and  expand 
production  and  employment  at  its 
domestic  plant. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  Edward  A. 
Goggin,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Northeast  Region,  100  Summer  St., 
Boston,  MA  02110;  and  Colonel  Robert 
R.  Hardiman,  District  Engineer,  U.S. 
Army  Engineer  District  Buffalo,  1776 
Niagara  St.,  Buffalo,  NY.  14207. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board  s 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
Octobers.  ';984. 

Copies  of  the  applications  are 
available  for  public  inspection  at  each 
of  the  following  locations: 

U.S.  Dept.  of  Commerce  District  Office. 

1312  Federal  BIdg..  Ill  W.  Huron 

Street,  Buffalo,  N.Y.  14202 
OfTice  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1529. 

14th  and  Pennsylvania,  NW., 

Washington,  D.C.  20230 


Dated:  September  5.  IQM. 
John  |.  Da  Poat*.  fr.. 

Executive  Secretary,  Foreign-  Trade  Zones 

Board. 

IFR  Doc  •MUTT  Pfcd  i^.^*;  M»  .mj 
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Intemationai  Trade  Administration 

Foreign  AvailabiNty  Subcommittae  of 
the  Computer  Systems  Technicai 
Advisory  Committee;  PartiaUy  Closed 
Meeting 

A  meeting  of  the  Foreign  Availability 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  25, 1984.  9:30  a.m., 
Herbert  C.  Hoover  Building,  Room  6802, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  D.C  The  Foreign 
Availability  Subcommittee  was  formed 
to  ascertain  if  certain  kinds  of 
equipment  are  available  in  non-COCOM 
and  Communist  countries,  and  if  such 
equipment  is  available,  then  to  ascertain 
if  it  is  technically  the  same  or  similar  to 
that  available  elsewhere. 
Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comraents  by 
the  public 

4  Update  from  DOC  on  the  eatablishmenl 
of  the  Foreign  Availability  Division. 

5.  Discussion  of  the  FAAD  qnestioiu  to 
DOC  General  Counsel. 

6.  Review  of  DOC  written  response  to  the 
Subcommittee's  letter  dated  July  25, 1984 
concerning  deregulation  of  West-West  trade 
based  on  foreign  availability. 

7.  Discussion  of  the  1985  annual  plan. 

8.  New  Business. 

9.  Action  items  underway.  ■  * 

10.  Action  items  due  at  next  meeting. 

Executive  Session 

11.  Discussion  of  matters  properly 
classified  under  ExecuUve  Order  12356. 
dealing  with  the  U.S.  and  COCOM  control 
program  and  strategic  criteha  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  "Defore  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6. 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act,  Pub.  L. 
94-^i09,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 


exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meeting  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
telephone:  2C2-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  Seplerr.ber  5,  1984. 
Miiloo  M.  Bdltas. 

Dsrfcfor  of  Technical  Programs.  Office  of 
E\port  Adnitnistration. 

\FH  '.)k.  h«- ;   <-,i  f;:,M!»-r_B4  S.4S  <im| 
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Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory-  Committee  will  be 
held  September  25.  1984.  3:00  p.m.. 
Herbert  C.  Hoover  Building,  Room  6802. 
14!h  Street  and  Constitution  Avenue. 
NVV.,  Washington.  DC.  The  Committee 
advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
systems  or  technology. 

General  Session 

1  Opening  remarks  by  the  Chairman 

2.  Presentation  of  papers  or  rommenls  by 
iSe  public. 

3.  Review  of  progress  on  Committee's  1984 
annual  plan. 

4.  Report  on  current  work  program  of  the 
subcommittees: 

a.  Foreign  Availability, 

b.  Hardware,  and 

c.  Licensing  Procedures. 

5.  New  Business. 

6.  Action  items  underway 

7.  Action  Items  due  at  mext  meeiin^. 

Executive  Session 

8.  Discussion  of  matters  properly  classified 
under  Exec  u'lve  Order  12356.  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  cnteria  related  thereto 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  lime  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  8ubmitted,at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 


the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  the  Sunshine  Act,  Pub.  L. 
9.5—109,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Execbtive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  of  Commerce. 
Telephone;  202-377^217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  September  5,  19H4. 

Milton  M.  Baltas, 

Director  of  Technical  Programs.  Office  of 
Export  Administration. 

in?  D(A    >M  -2M-*  Filed  9-7-84  »  4S  ami 
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Semiconductor  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

SUMMARY:  The  Semiconductor  Technical 
Advisory  Committee  was  initially 
established  on  January  3.  1973,  and 
rechnrtered  on  January  5,  1981  in 
accordance  with  the  Export 
Administration  Act  of  1979  and  the 
Fede.-al  Advisory  Committee  Act. 
TIME  AND  PLACE:  September  26, 1984  at 
9:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  7808. 14th  Street  and  Constitution 
Ave.  N'vV.,  Washington,  DC 

AGENDA         I 

General  Ses!)ian 

1.  Opening  remarks  by  the  Chairmen. 

2.  Presentation  of  papers  or  comments  by 
the  public. 

3.  Subcommittee  report: 

(a)  Discrete  Semiconductor  Device. 

(b)  Microcircuits  and 

|c)  Semiconductor  Manufacturing  Materials 
and  Equipment. 

4.  New  BusiBess. 

5.  Action  items  underway. 

6  Action  items  due  at  next  meeting. 

Executive  Session 

7  Discussion  of  matters  properly  classified 
under  Executive  Order  12356.  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

Public  Participation:  The  General 
Session  will  be  open  to  the  public  and  a 


limited  number  of  seats  will  be 
available.  To  the  extent  time  permits 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552b(c)(l)  was  approved  on  February  6, 
1984,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility,  Room 
6628,  U.S.  Department  of  Commerce, 
(202)  377-4217. 

For  further  information  or  copies  of 
the  m.inutes  contact  Margaret  A.  Comejo 
(202)  377-2583. 

Dated:  September  5. 1984. 
Milton  M.  Baltas. 

Director  of  Technical  Programs.  Office  of 

Export  Administration. 

|FR  Doc.  84-2:(a75  Filed  »-7-84.  8  45  «m| 
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[A-351-025] 

Antidumping  Duty  Order;  Hot-rolled 
Carbon  Steel  Sheet  From  Brazil 

agency:  International  Trade 
Administration.  Im.port  Administr.Ttion. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  In  sep.Trate  investigations, 
the  United  States  Department  of 
Commerce  (the  Department)  and  the 
United  States  International  Trade 
Commission  (ITC)  have  determined  that 
hot-rolled  carbon  steel  sheet  from  Brazil 
is  being  sold  as  less  than  fair  value  and 
that  these  sales  are  materially  injuring  a 
United  States  industry.  Additionally, 
although  the  Department  found  that 
"critical  circumstances"  existed  with 
respect  to  hot-rolled  carbon  steel  sheet 
from  Brazil,  the  ITC  found  that  "critical 
circumstances"  did  not  exist  in  this 
case.  Therefore,  based  on  these  findings, 
all  entries,  or  withdrawals  from 
warehouse,  for  consumption,  of  hot- 
rolled  carbon  stael  sheet  from  Brazil 
except  that  produced  by  CSN  made  on 
or  after  April  26, 1984,  the  date  on  which 
the  Department  published  its  notice  of 
"Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value"  in  the  Federal 
Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties.  For 
hot-rolled  carbon  steel  sheet  produced 
by  CSN.  the  effective  date  of  the 
suspension  of  liquidation  is  July  11, 1984. 
Furthermore,  a  cash  deposit  of  estimated 


Federal  Register  /  Vol.  49.  No.  176  /  Monday.  September  10.  1984  /  Notices 


35537 


Hntidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  order  in 
the  Federal  Register. 

Since  the  ITC  made  a  negative  finding 
regarding  "critical  circumstances"  under 
section  735(b)(4)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act)  (19  U.S.C. 
1673(b)((4)(A)),  the  suspension  of 
liquidation,  previously  ordered  90  days 
retroactively  from  the  effective  dates  of 
the  suspension  of  liquidation  for  the 
individual  producers,  is  no  longer  in 
effect.  Therefore.  Customs  officials  will 
be  directed  to  terminate  any  retroactive 
suspension  of  liquidation,  release  any 
bond  or  other  security,  refund  any  cash 
deposit,  and  liquidate  all  entries,  or 
withdrawals  from  warehouse,  for 
consumption,  of  hot-rolled  carbon  sheet 
from  Brazil  made  before  April  26. 1984. 
for  all  producers  except  CSN  and  July 
11, 1984  for  CSN. 

EFFECTIVE  DATE:  September  10. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230:  telephone  (202)  377-2438. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
order  consists  of  hot-rolled  carbon  steel 
sheet.  The  term  "hot-rolled  carbon  steel 
sheet"  covers  the  following  hot-rolled 
carbon  steel  products.  Hot-rolled  carbon 
steel  sheet  is  a  fiat-rolled  carbon  steel 
product,  whether  or  not  corrugated  or 
crimped,  not  cold-rolled,  not  cut,  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal:  0.1875  inch  or  more  in 
thickness,  over  8  inches  in  width  and 
pickled:  as  currently  provided  for  in  item 
607.8320  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  or 
under  0.1875  inch  in  thickness  and  over 
12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  fiO7.6710, 
607.6720,  607.6730,  607.6740,  or  607  8342 
of  the  TSUSA.  This  description  of  hot- 
rolled  carbon  sheet  includes  some 
products  classified  as  "plate"  in  the 
rSUSA. 

In  accordance  with  section  733  of  the 
Act  (19  use.  1673b).  on  April  26,  1984. 
the  Department  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  of  hot-rolled  carbon 
steel  sheet  from  Brazil.  One  producer, 
CSN,  was  excluded  from  that 
determination. 


At  that  time,  in  accordance  with 
section  733(e)  of  the  Act  (19  U.S.C. 
1673b(e)).  the  Department  found  that 
"critical  circumstances"  did  not  exist 
with  respect  to  imports  of  hot-rolled 
carbon  steel  sheet  from  Brazil.  In 
accordance  with  section  735  of  the  Act 
(19  U.S.C.  1673d),  on  July  11. 1984.  the 
Department  published  its  final 
determinations  that  these  imports  are 
being  sold  at  less  than  fair  value  and 
that  "critical  circumstances  "  exist  with 
respect  to  these  imports  (49  FR  28296). 

On  August  23. 1984,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673(d)).  the  ITC  notified  the 
Department  that  such  importations  are 
materially  injuring  a  United  States 
industry.  The  ITC  made  a  negative 
determination  regarding  "critical 
circumstances."  Therefore,  in 
accordance  with  sections  736  and  751  of 
the  Act  (19  U.S.C.  1673e  and  1675).  the 
Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act 
(19  U.S.C.  1763e(a)(l)).  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price  of  hot-rolled  carbon  steel 
sheet  trom  Brazil.  These  antidumping 
duties  will  be  assessed  on  hot-rolled 
carbon  steel  sheet  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  April  26, 1984, 
the  date  on  which  the  Department 
published  its  notice  of  "Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value"  in  the  Federal  Register  for 
all  producers  except  CSN,  and  July  11. 
1984.  the  date  on  which  the  Department 
published  its  notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  for  CSN. 

The  Department  further  directs  United 
States  Customs  officers  to  terminate  any 
retroactive  suspension  of  liquidation, 
release  any  bond  or  other  security, 
refund  any  cash  deposit,  and  liquidate 
all  entries,  or  withdrawals  from 
warehouse,  for  consumption,  of  hot- 
rolled  carbon  steel  sheet  from  Brazil 
made  before  April  26. 1984,  for 
producers  other  than  CS.N".  and  July  11. 
1984  for  CSN. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  Customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  margin  as  listed  in  the  table 
below: 


Manutadurv/pRiduov/aaporMr 


CompanHit  S«>*>wglc*  PaukMl  (COSIPA)     

Companh*  S^MnrgKa  Hmaontt  (CSN.)  _ 

Utmat  SiderurgKt  d*  MnH  Otnm  (USIMINAS) 
Ak  ovm  manufacHifwi/produoars/wponm 


M/ 


1 


1S.0S 

e.ot 

181S 

e.4S 


The  amounts  listed  are  expressed  as  a 
percentage  of  the  FOB  price. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product  *  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  (as  determined  in  the  final 
affirmative  countervailing  duty 
determinations  on  certain  carbon  steel 
products  from  Brazil  (49  FR  17988)  has 
been  subtracted  from  the  dumping 
margin  for  deposit  purposes. 

This  determination  constitutes  an 
antidumping  duty  order  %vith  respect  to 
hot-rolled  carbon  steel  sheet  from  Brazil 
pursuant  to  section  736  of  the  Act  (19 
use.  1873e)  and  {  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 

We  have  deleted  from  the  Commerce 
Regulations  Annex  1  to  19  CFR  Part  353. 
which  listed  antidumping  duty  findings 
and  orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Office  of  Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  hereby  gives  notice  that  it  is 
commencing  an  administrative  review  of 
this  order  on  September  10,  1984.  For 
further  information  regarding  this 
review,  contact  Mr.  William  Matthews 
(302)  377-5253. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 

Dated:  August  30, 1984. 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

\n  Doc  M-23872  Filed  S-7-M.  a:4S  un) 
BILUMO  coot  SS10-0*-M 


35538 Federal  Regbter  /  Vol.  49.  No.  176  /  Monday.  September  10.  1984  /  Notices 


(A-4C9-401] 

Certain  StaMeea  Steel  Sheet  and  Strip 
Predueta  From  SfMin;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value 

AOCNCV:  International  Trade 
Adminiatration/Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  detennined  that 
certain  cold-rolled  stainless  steel  sheet 
and  strip  products  horn  Spain  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  Hot-rolled 
stainless  steel  sheet  and  strip  products 
have  been  excluded  from  the 
investigation.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination,  and  the  ITC  will 
determine,  within  45  days  of  publication 
of  this  notice,  whether  a  U.S.  industry  is 
materially  injured,  or  is  threatened  with 
material  injury,  by  imports  of  this 
merchandise.  We  have  directed  the  U.S. 
Customs  Service  to  continue  to  suspend 
the  liquidation  of  all  entries  of  the 
subject  merchandise  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  or  bond  for  each  such 
entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 
EFFECTIVE  DATE  September  10, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Kane,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone;  (202) 
377-1766. 

Final  Determination 

We  have  determined  that  certain  cold- 
rolled  stainless  steel  sheet  and  strip 
products  from  Spain  are  being,  or  are 
likely  to  be  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673d)  (the  Act).  We 
have  found  no  sales  of  hot-rolled 
stainless  steel  strip  to  the  U.S.  by 
Compania  Espanola  para  la  Fabricacion 
de  Acero  Inoxidable.  S.A.  (Acerinox), 
the  sole  producer  of  the  merchandise 
under  investigation.  The  only  sale  of 
hot-rolled  stainless  steel  sheet  by 
Acerinox  was  a  trial  order  purchased  by 
a  U.S.  customer.  The  merchandise 
produced  by  Acerinox  was  steel  slab 
which  was  processed  to  hot-rolled  sheet 
in  a  third-country.  We  consider  this  sale 
to  be  out  of  the  ordinary  course  of  trade 


for  purposes  of  this  investigation. 
Accordingly,  we  have  excluded  hot- 
rolled  stainless  steel  sheet  and  strip 
products  from  the  scope  of  this 
investigatioa 

We  have  found  that  the  foreign 
market  value  of  cold-rolled  stainless 
steel  sheet  exceeded  the  United  States 
price  on  100  percent  of  comparisons 
made.  These  margins  range  from  27.30 
percent  to  51.70  percent.  The  simple 
average  margin  on  these  comparisons  is 
39.56  percent.  This  margin  is  also  being 
apphed  to  cold-rolled  stainless  steel 
strip  as  the  best  information  available. 

Case  History 

On  January  13. 1984,  we  received  a 
petition  from  counsel  for:  Allegheny 
Ludlum  Steel  Corporation;  Armco.  Inc.; 
Carpenter  Technology  Corporation; 
Eastern  Stainless  Steel  Company;  J&L 
Specialty  Steels,  Inc.;  Jessup  Steel 
Company,  Republic  Steel  Corporation; 
Universal-Cyclops  Specialty  Steel 
Division,  Cyclops  Corporation; 
Washington  Steel  Corporation;  and 
United  Steelworkers  of  America,  AFL/ 
CIO-CLC,  on  behalf  of  the  domestic 
stainless  steel  sheet  and  strip  industry. 
In  compliance  with  the  filing 
requirements  of  5  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petitioners  alleged  that  imports  of 
certain  stainless  steel  sheet  and  strip 
products  from  Spain  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act.  and  that  these 
imports  are  materially  injuring,  or  are 
threatening  to  materially  injure  a  United 
States  industry.  After  reviewing  the 
petition,  we  determined  that  it  contained 
sufficient  grounds  upon  which  to  initiate 
an  antidumping  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on 
February  1.  1984  (49  FR  4959).  On  , 
February  27, 1984,  the  ITC  determined 
that  there  is  reasonable  indication  that 
imports  of  certain  stainless  steel  sheet 
and  strip  products  from  Spain  are 
materially  injuring  a  U.S.  industry  (49  FR 
8505). 

On  February  22, 1984,  we  presented 
an  antidumping  questionnaire  to  counsel 
for  Acerinox.  An  extension  of  time  to 
respond  was  granted,  and  on  April  9, 
1984,  we  received  Acerinox's  response 
to  the  questionnaire.  Based  on 
information  contained  in  that  response 
we  prehniinarily  determined  that  hot- 
rolled  and  cold-rolled  stainless  steel 
sheet  were  being  sold  at  less  than  fair 
value.  The  estimated  weighted-average 
dumping  margin  was  2.1  percent.  We 
also  preliminarily  determined  that 
stainless  steel  strip  products  were  not 
being  sold  at  less  than  fair  value.  As 


required  by  law,  we  conducted  a 
verification  of  the  correctness  of  the 
response  through  examination  of  source 
documents  of  the  company  in  Madrid, 
Spain.  Verification  revealed  major 
portions  of  the  response  to  be  incorrect 
or  unsubstantiated. 

A  hearing  was  held  on  July  13, 1984,  tf 
allow  the  parties  an  opportunity  to 
address  the  issues  arising  in  this 
investigation. 

Scope  of  the  Investigation 

For  reasons  outlined  above  hot-rolled 
stainless  steel  sheet  and  strip  have  been 
excluded  from  this  investigation.  The 
merchandise  covered  by  this 
investigation  is  cold-rolled  stainless 
steel  sheet,  currently  provided  for  in 
item  607.9020  of  the  Tariff  Schedules  of 
the  United  States  (Annotated)  (TSUSA), 
and  cold-rolled  stainless  steel  strip, 
currently  provided  for  under  TSUSA 
item  numbers  608.4300  and  808,5700. 

Cold-rolled  stainless  steel  sheet 
covers  cold-rolled  stainless  steel  sheet 
products  whether  or  not  corrugated  or 
crimped  and  whether  or  not  pickled;  not 
cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal;  and  under  0.1875  inch 
in  thickness  and  over  12  inches  in  width. 

Cold-rolled  stainless  steel  strip  is  a 
flat-rolled  stainless  steel  pi;oduct 
whether  or  not  corrugated  or  crimped 
and  whether  or  not  pickled;  not  cut,  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  under  0.1875  inch  in 
thickness  and  over  0.05  inch  in  width 
but  not  over  12  inches  in  width. 

Cold-rolled  stainless  steel  strip, 
including  razor  blade  strip,  not  over  0.01 
inch  in  thickness  is  not  included  in  this 
investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  used  the  best  information  available 
as  required  by  section  776(b)  of  the  Act 
of  make  fair  value  comparisons.  We 
used  the  best  information  available 
because  U.S.  and  home  market  price 
data  and  certain  claims  for  rebates  and 
circumstance  of  sale  adjustments  were 
found  to  be  incorrect  or  unsubstantiated 
at  the  time  of  verification  of  the 
Acerinox  response.  The  best 
information  available  for  purposes  of 
this  final  determination  is  the 
information  provided  in  the  petition 
relative  to  alleged  selling  prices  of  cold- 
rolled  stainless  steel  sheet  in  the  United 
States  and  Spain.  Amounts  claimed  by 
Acerinox  as  price  adjustments  and 
which  were  verified  were  applied  to  the 
prices,  where  applicable.  The  average 


Federal  Register  /  Vol.  49,  No.  176  /  Monday.  September  10.  1984  /  NoHces 


355S9 


margin  resulting  from  our  calculations 
for  cold-roiled  stainless  steel  sheet  was 
also  applied  to  cold-rolled  stainless  steel 
strip  as  the  best  information  available. 

United  States  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  sales  by 
Acerinox.  As  the  prices  submitted  by 
Acerinox  could  not  be  verified,  we  used 
as  best  information  available  the  offered 
price.  CIF,  duty  paid,  delivered  to  east 
coast  ports,  of  the  subject  merchandise 
by  a  U.S.  importer,  as  presented  in  the 
petition.  A  deduction  was  made  to  net 
back  these  prices  to  the  prices  of  the 
producer  to  the  U.S.  importer  in  an 
amount  provided  in  the  petition.  The 
resulting  prices  were  further  reduced  by 
amounts,  as  verified  in  the  Acerinox 
response,  for  ocean  freight,  marine 
insurance  transportation,  handling,  and 
brokerage  at  the  foreign  port,  and  U.S. 
Customs  duties.  A  deduction  was  made 
for  U.S.  Customs  brokerage,  as  provided 
in  the  petition.  Prices  were  increased  by 
an  amount  for  the  IGTE  final  stage  tax 
uncollected  by  virtue  of  exportation  but 
included  in  the  home  market  prices. 
Acerinox  claimed  an  allowance  for  a 
DFE  cascade  tax  imposed  on  the 
merchandise  in  both  markets,  but 
rebated  upon  exportation.  We  did  not 
allow  this  claim  because  it  could  not  be 
verified.  Acerinox  claimed  an 
adjustment  for  exchange  rate  earnings 
engendered  by  a  strengthening  dollar 
from  dates  of  shipment  to  dates  of 
payment  on  dollar  denominated  sales. 
This  claim  was  not  allowed  because  it 
would  have  substituted  for  the  price  on 
the  date  of  exportation,  a  price  60  days 
forward. 

Foreign  Market  Value 

In  accordance  with  section 
7-3(a)(l){A)  of  the  Act,  we  calculated 
foreign  market  value  based  on 
Acerinox's  home  market  prices.  As  the 
prices  submitted  by  Acerinox  could  not 
be  verified,  we  used  as  best  information 
available  petitioners'  data  on  the  ex- 
works  home  market  prices  of  the  subject 
merchandise  by  a  Spanish  steel  service 
center,  netted  back  by  an  amount 
provided  in  the  petition  to  reflect  the 
producer's  price  to  the  service  center. 
The  resulting  prices  were  reduced  by  an 
amount  for  inland  freight,  as  provided  in 
the  petition,  and  an  amount  for 
insurance,  as  verified  in  the  Acerinox 
response.  Claims  for  adjustment  to 
prices  for  product  specifications  could 
not  be  entertained  because  prices  used 
were  not  sufficiently  product  specific. 
Claims  for  adjustments  for  rebates  could 
not  be  allowed  because  they  were 


customer-specific  and  could  not  be 
verified.  In  accordance  with  S  353.15  of 
the  Regulations  (19  CFR  353.15),  we 
made  a  circumstance  of  sale  adjustment 
for  differences  in  credit  terms.  In 
calculating  this  adjustment  we  used  the 
verified  credit  terms  of  the  Acerinox 
response,  and  the  interest  rate  provided 
in  the  petition,  as  Acerinox  refused  to 
disclose  information  regarding  their 
short-term  interest  rate  experience. 
Claims  for  circumstance  of  sale 
adjustments  for  technical  service, 
warranty,  and  bad  debt  expenses  were 
not  allowed  because  they  could  not  be 
verified. 

Petitioners  Comments 

Comment  1:  Petitioner  argued  that  the 
Department  should  base  its  final 
determination  on  the  best  information 
available,  that  contained  in  the  petition 

DOC  Position:  We  have  based  our 
final  determination  on  the  best 
information  available  because 
respondent's  listings  of  sales  for  U.S. 
and  home  markets  could  not  be 
corroborated  at  verification.  For  starting 
prices  in  both  markets  we  have  relied  on 
information  contained  in  the  petition. 
However,  we  cannot  ignore  data 
submitted  in  the  response  which  was 
verified.  The  information  which  was 
verified  and  utilized  as  best  information 
available  consisted  of  the  ocean  freight 
rate,  insurance  rates,  transportation, 
handling  and  brokerage,  U.S.  Customs 
duties,  and  credit  terms. 

Comment  2:  Petitioner  argues  that 
100%  of  sales  to  the  United  States 
should  be  examined. 

DOC  Position:  Section  353.38  of  the 
Commerce  Regulations  requires  that  at 
least  60  percent  of  exports  to  the  United 
States  be  examined.  For  purposes  of  the 
preliminary  determination  we  examined 
84  percent  of  sales  to  the  US.  In  our 
final  determination  the  question  is  moot, 
as  respondent's  listing  of  sales  to  the 
U.S.  has  not  entered  into  our 
calculations. 

Comment  3:  Petitioner  argues  that  the 
Department  should  reject  respondent's 
claim  for  an  adjustment  for  the 
difference  in  credit  costs  between  the 
United  States  and  home  markets 
because  of  insufficient  documentation  of 
the  claim. 

DOC  Position:  While  insufficient 
access  to  respondent's  financial  records 
precluded  verification  of  precise  costs  of 
credit  in  each  market,  the  credit  terms 
adhered  to  in  each  market  were  verified 
and  indicated  an  adjustment  to  the 
foreign  market  value  was  justified.  This 
is  buttressed  by  the  fact  that  the 
petitioner's  margin  calculations  included 
such  an  adjustment.  For  the  purpose  of 
calculating  this  adjustment  we 


considered  the  best  information 
available  to  be  the  respondent's  verified 
credit  terms  applied  to  the  prime  rate  in 
Spain  during  the  period,  as  supplied  in 
the  petition. 

Comment  4:  Petitioner  argued  that 
respondent's  claim  to  an  upward 
adjustment  to  U.S.  price,  for  exchange 
rate  earnings  during  a  period  when  the 
dollar  strengthened  continually  between 
billing  and  collection  dates,  should  be 
rejected. 

DOC  Position:  We  have  not  allowed 
this  "exchange  rate  adjustment."  The 
respondent's  U.S.  sales  transactions  are 
in  dollars  which  would  require  no 
conversion  to  local  currency  for 
purposes  of  calculating  margins  under 
the  Act  or  regulations.  The  effect  of 
considering  such  an  adjustment  would 
be  to  construct  a  purchase  price  sixty 
days  after  the  price  on  the  date  of 
purchase  as  required  by  the  statute.  Just 
as  a  company  would  not  be  penalized 
during  a  period  of  a  weakening  dollar, 
no  allowance  can  be  made  for  the 
windfall  earnings  in  the  instant  case.  In 
either  scenario  a  company  can  be 
reasonably  expected  to  allow  for  the 
steady  exchange  rate  trends  in  their 
pricing  policies. 

Comment  5:  Petitioner  argued  that 
respondent's  claim  of  a  deduction  from 
foreign  market  value  for  an  advertising 
rebate  should  be  disallowed. 

DOC  Position:  We  have  not  allowed  a 
deduction  for  an  advertising  rebate 
because  documentation  at  the  time  of 
verification  did  not  relate  this  rebate  to 
advertising  performed  on  behalf  of 
respondent  s  customer.  In  any  case  such 
rebates  would  be  customer  specific,  and 
could  not  be  incorporated  in  the  prices 
used  as  best  information  available. 

Comment  6:  Petitioner  alleges  that 
respondent's  claim  for  home  market 
warranty  expenses  is  unsubstantiated. 

DOC  Position:  The  claim  for  a 
deduction  for  warranty  expenses  in  the  ' 
home  market  was  not  allowed  because 
the  figures  could  not  be  verified. 

Comment  7:  Petitioner  argues  that  we 
should  use  the  higher  of  the  two  ocean 
freight  costs  submitted  by  the 
respondent. 

DOC  Position:  During  verification  it 
was  determined  that  the  average  time 
between  sale  and  shipment  was  four 
months.  The  best  available  information 
used  for  U.S.  price  was  offers  for  sales 
in  August,  1983.  Allowing  four  month  to 
shipment  sales  in  August  would  not 
have  incurred  the  higher  freight  rates 
which  became  effective  in  January.  1984 
Therefore,  we  have  deducted  the  lower 
ocean  freight  rate  in  our  calculations 
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Comment  8:  Petitioner  argued  that  we 
sbnuld  disregard  respondent's  claims  for 
various  discounts  and  rebates. 

DOC  Position:  The  home  market 
prices  utilized  as  best  information 
available  were  product  specific  only  as 
to  grade  of  the  merchandise.  As  the 
discounts  and  rebates  claimed  were  tied 
to  product  specifications  beyond  grade. 
or  to  individual  customers,  they  were 
>not  taken  into  consideration  in  our 
calculations. 

Comment  9:  Petitioner  argued  that 
respondents  should  not  be  allowed  to 
substitute  "date  of  export"  for  "date  of 
sale"  in  listing  sales  to  the  United 
States. 

DOC  Position:  The  use  of  best 
information  available  makes  this  a  moot 
question. 

Comment  10:  Petitioner  argued  that 
we  should  not  permit  averaging  of  sales 
above  and  below  fair  value  in 
calculating  our  margins,  as  suggested  by 
the  respondent. 

DOC  Position:  The  use  of  best 
information  available  makes  this  a  moot 
question. 

Respondent's  Comments 

Comment  1:  Respondent  argues  that 
we  should  use  as  best  information 
available  all  submitted  data  which  was 
verified  as  accurate,  including 
individual  sales  in  which  no 
discrepancies  were  found. 

DOC  Position:  The  purpose  of  testing 
selected  sales  is  to  verify,  as  a  whole, 
the  sales  listing  for  each  market.  The 
respondent's  listings  for  both  markets 
were  found  deficient  because  they 
included  improper  sales  and  excluded 
proper  sales.  To  use  the  few  verified 
sales  from  the  listings  would  be  contrary 
to  the  intent  of  the  statute.  We  did  not 
use  any  of  the  respondent's  sales  price 
date  in  our  calculations. 

Other  data  submitted  by  the 
respondent,  which  were  verified  and 
were  not  tainted  by  the  rejected  sales 
price  information,  were  used,  where 
applicable,  in  our  calculations. 

Comment  2:  Respondent  argued  that 
unverified  sales  data  should  be  used  as 
the  best  information  available.  It  was 
alleged  that  the  exclusion  of  sales 
renegotiated  within  the  period  of 
investigation  and  the  inclusion  of  sales 
renegotiated  after  the  period  of 
investigation  would  have  the  effect  of 
offsetting  each  other.  It  was  also 
inferred  that  a  complete  revision  of 
sales  listings  was  made  during  the 
verification  to  capture  all  erroneously 
excluded  sales  and  eliminate  all  sales 
erroneously  included  in  the  listings. 

DOC  Position:  Section  776  of  the  Act 
requires  that  all  information  used  in  the 
final  determination  must  be  verified.  We 


were  not  able  to  verify  the  sales  price 
information  because  discrepancies  were 
found.  Furthermore,  there  is  no  evidence 
that  the  combined  errors  of  inclusion 
and  exclusion  discovered  in  the  data 
would  have  an  equalizing  effect.  While 
respondent  produced  during  verification 
a  list  of  further  sales  incorrectly 
included  in  their  submission,  this  was 
neither  presented  as,  nor  accepted  as  a 
new  listing  of  sales  which  would  have 
required  a  new  verification. 

Comment  3:  Respondent  argues  that 
the  credit  terms  verified  for  each  market 
should  be  utilized  in  calculating  a 
circumstance  of  sales  adjustment  for 
credit  expense,  and  that  they  should  be 
applied  to  a  short  term  Spanish  interest 
rate  developed  in  previous 
countervailing  duty  investigations 
performed  by  the  Department. 

DOC  Position:  We  used  the  credit 
terms  verified  for  the  U.S.  and  home 
markets  in  our  calculation  of  the  credit 
expense  adjustment.  During  the 
verification  documentation  was 
requested  to  reflect  the  short  term  credit 
rates  experienced  by  the  company  and 
respondent  refused  to  provide  that 
information.  The  company's  refusal  to 
provide  information  was  taken  into 
account  in  our  decision  to  accept  the 
rate  presented  by  the  petitioner  for 
calculation  of  this  adjustment. 

Comment  4:  Respondent  argued  that  a 
circumstance  of  sale  adjustment  should 
be  made  for  exchange  rate  earnings 
resulting  from  a  continually 
strengthening  dollar  during  the  period  of 
investigation. 

DOC  Position:  No  such  adjustment 
was  allowed  for  reasons  stated  above  in 
response  to  petitioners  comment  number 
four. 

Comment  5:  Respondent  argued  that 
the  DFE  (Desgravacion  Fiscal)  indirect 
tax  rebate  is  a  matter  of  public  record  in 
a  number  of  countervailing  duty 
investigations  by  the  Department,  and 
that  "no  verification  was  sought  or 
made  with  respect  thereto." 

DOC  Position:  Research  of  the  public 
record  has  revealed  that  information 
available  pertains  only  to  the  rebated 
amount  of  the  DFE  without  confirmation 
that  the  amount  is  that  which  is  actually 
imposed  on  the  company,  as  required  by 
§  353.10{D)(l)(iii)  of  the  Regulations. 
Verification  of  the  DFE  was  proposed  on 
the  first  day  of  the  verification  visit  but 
the  respondent  declined,  prefering  to 
deal  with  it  later  along  v/ith  other 
"vertical"  adjustments.  At  the 
conclusion  of  the  final  verification 
meeting  we  offered  to  extend  the 
verification  to  permit  examination  of  the 
DFE  and  any  other  data  the  respondent 
might  wish  to  have  verified.  Respondent 


declined.  No  adjustment  has  been  made 
for  the  DFE. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  information 
provided  by  Acerinox  by  using  standard 
verification  procedures,  including 
examination  of  relevant  sales  and 
financial  records  of  the  company.  Only 
data  considered  verified  were  used  in 
arriving  at  our  final  determination. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  make  its 
determination  whether  these  imports  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry  within 
45  days  of  the  publication  of  this  notice. 
If  the  ITC  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  If, 
however,  the  ITC  determines  that  such 
injury  does  exist,  we  will  issue  an 
antidumping  order,  directing  Customs 
officers  to  assess  an  antidumping  duty 
on  certain  stainless  steel  sheet  and  strip 
products  from  Spain  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  U.S.  prices. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  directed  the  United  States 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  certain 
stainless  steel  sheet  and  strip  products 
from  Spain,  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  26, 1984. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price.  This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
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average  margin  for  Acerinox,  the  sole 
producer  of  the  subject  merchandise  in 
Spain,  as  of  the  pubhcation  of  this 
notice  in  the  Federal  Register  is  39.56 
percent. 

This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 

Dated;  September  4.  1984. 
William  T.  Archey, 

Acting  Assistant  Secretary  for  Trade 
Administration. 

|FR  Dor.  84-238ri  Filed  9---84  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

[Doclcet  No.  40814-4114] 

Coastal  Zone  Management:  Federaf  , 
Consistency  Study 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  Federal  Consistency 
Study. 


summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Office  of  Ocean  and  Coastal  Resource 
Management  (OCRM).  is  conducting  a 
comprehensive  review  of  the  Federal 
consistency  process  established  by 
section  307  of  the  Coastal  Zone 
Management  Act  of  1972  (the  CZMA. 
Pub.  L.  92-583.  as  amended).  The 
Federal  Consistency  Study  will 
document  the  experiences  of  statrs  and 
Federal  agencies,  as  well  as  affected 
parties,  with  the  implementation  of 
section  307  of  the  CZMA;  will  identify 
any  issues  surrounding  the 
implementation  of  the  Federal 
consistency  process;  and  will  document 
areas  of  successful  implementation  as 
well  as  any  unresolved  conflicts.  NOAA 
invites  the  participation  of  all  interested 
parties  in  providing  comments,  views 
and  data  on  the  implementation  of  the 
Federal  consistency  requirements  of  the 
CZMA. 

DATE:  Information  should  be  submitted 
by  October  15, 1984. 
ADOFIESS:  Written  information  or 
requests  to  discuss  any  issues  and 
information  should  be  directed  to:  Nan 
Evans.  Senior  Policy  Analyst.  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA.  3300  Whitehaven  Street,  NW.. 
Washington.  D  C.  20235.  (202)  634-4245. 
SUPPLEMENTARY  INFORMATION: 
A.  General  Background 

The  Coastal  Zone  Management  Act  of 
1972,  as  amended  (CZMA),  requires 


each  Federal  agency  conducting  or 
supporting  activities  directly  affecting 
the  coastal  zone  to  conduct  or  support 
those  activities  in  a  manner  which  is,  to 
the  maximum  extent  practicable, 
consistent  with  approved  state 
management  programs  (section 
307|c)(l)).  NOAA  regulations 
implementing  this  section  are  found  at 
15  CFR  Part  930  Subpart  C.  The  CZMA 
also  requires  that  federally  licensed  or 
permitted  activibes  affecting  land  or 
water  uses  in  the  coastal  zone,  including 
activities  described  in  detail  in  Outer 
Continental  Shelf  (OCS)  exploration, 
development  and  production  plans,  be 
conducted  in  a  manner  consistent  with 
federally  approved  state  coastal 
management  programs  (section  307(c)(3) 
(A)  and  (B)).  NOAA  regulations 
implementing  these  sections  are  found 
at  15  CFR  Part  930  Subparts  D  and  E. 
Section  307(d)  of  the  CZMA  requires 
that  Federal  assistance  be  granted  to 
State  and  local  governments  for 
activities  affecting  the  coastal  zone  only 
when  such  activities  are  consistent  with 
federally  approved  coastal  zone 
management  programs.  NOAA 
regiiJHtions  implementing  this  section 
are  found  at  15  CFR  930  Subpart  F. 
NOAA's  current  regulations  interpreting 
section  307  were  promulgated  in  1979  (44 
FR  37142-37161,  [une  25.  1979). 

In  testimony  on  proposed 
amendments  to  the  CZMA  before  the 
Senate  Commerce  Committee  (S.  2324) 
and  the  House  Merchant  Manne  and 
Fisheries  Committee,  Oceanography 
Subcommittee  (H.R.  4589).  the 
Administrator  of  NOAA  stated  that  any 
changes  to  the  complex  and  important 
Federal  consistency  system  should  be 
based  on  a  full  and  thorough 
understanding  of  the  system,  its 
problems  and  successes.  To  support  a 
thorough  review  of  the  Federal 
consistency  process  based  on  well- 
documented  and  accurate  information, 
the  NOAA  Administrator  promised 
Congress  that  NOAA  would  conduct  a 
comprehensive  study  of  the  experience 
gained  to  date  in  applying  the  Federal 
consistency  provisions  of  the  CZMA. 
The  s»udy  announced  formally  in  this 
Federal  Register  notice  will  fulfill  that 
commit;r.ent.  NOAA  anticipates  that  the 
results  of  this  study  will  be  uspful  to 
Congress  when  it  considers 
reauthorization  of  the  CZMA  in  1985;  to 
states  and  Federal  agencies  looking  for 
administrative  approaches  to  increasing 
the  efficiency  and  effectiveness  of 
g<jvernmpnt  activities:  to  industry, 
public  interest  groups  and  others 
concerned  with  coastal  zone 
management:  and  to  NOAA  in 
exercising  its  responsibilities  to 
administer  the  CZMA. 


B.  Related  Events 

On  January  11, 1984.  the  United  States 
Supreme  Court  issued  its  decision  in 
Secretary  of  the  Interior  et  al.  v. 
California  et  al.  which  held  that  the  sale 
of  Outer  Continental  Shelf  (OCS)  oil  and 
gas  leases  is  not  an  activity  "directly 
affecting"  the  coastal  zone  within  the 
meaning  of  section  307(c)(1)  of  the 
CZMA.  and  therefore,  a  determination 
of  consistency  with  approved  stale 
coastal  management  program*  is  not 
required  before  such  sale  is  made.  In  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  pubhshed  on  June  1, 
1984  (49  FR  22825).  NCAA  announced 
that  it  would  review  its  regulations  to 
determine  which  existing  regulations 
may  need  to  be  revised  as  a  result  of  the 
Supreme  Court's  decision.  NOAA  also 
announced  that  it  would  determme 
whether  new  regulations  applicable  to 
section  307(c)(1)  activities  should  be 
promulgated  at  the  same  time.  NOAA 
held  eight  regional  public  meetings  to 
discuss  the  issues  raised  m  the  ANPR 
and  to  gather  information.  NOAA  also 
invited  interested  persons  to  submit 
written  comments.  The  public  comment 
period  on  the  proposed  rulemaking 
closed  August  31.  1984.  NOAA  has  not 
yet  determined  what  regulatory  changes. 
if  any.  are  necessarj . 

The  Federal  Consistency  Study  will 
include  information  provided  and 
developed  on  the  issues  under 
consideration  in  the  proposed 
rulemaking,  but  the  Study  will  be 
broader,  more  specific,  and  more 
comprehensive  in  scope. 

C.  Federal  Consistency  Study 
Information  Base 

The  Federal  Consistency  Study  will 
document  the  experiences  of  states  and 
Federal  agencies,  as  well  as  affected 
parties,  with  the  implementation  of 
section  307  of  the  CZMA;  identify  any 
issues  surrounding  the  implementation 
of  the  Federal  consistency  process:  and 
document  areas  of  successful 
implempntation  as  we!!  ns  any 
unresolved  conflicts.  Information  to  be 
gathered  will  include:  (1)  Statistics  for 
1983  on  the  Federal  consistency  process. 
including  numbers  of  concurrences  and 
non-concurrences  on  consistency 
determinations  and  certifications  by 
type  of  Federal  activity,  by  state,  by 
Federal  agency,  and  by  location  fi  e..  in 
the  coastal  zone,  landward  or  seaward 
of  the  coastal  zone,  or  in  a  Federal 
enclave  within  the  coastal  zone):  (2) 
brief  summaries  of  consistency  cases 
which  are  considered  especially 
significant  by  study  participants;  (3) 
compilation  of  information  (to  the  extent 
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it  IS  available)  regardiang  the 
administration  of  the  Federal 
consistency  review  process  including, 
for  example:  average  length  of  time  for 
state  consistency  reviews,  the  use  of 
pre-application  conferences  and  early 
coordination  mechanisms,  the  use  of 
conditional  and  general  concurrences, 
and  experiences  with  using  negotiation 
and/or  mediation  to  resolve  conflicts: 
and  (4)  brief  summaries  of  major  issue 
areas  identified  by  the  states.  Federal 
agencies,  industry  groups  and  public 
interest  groups. 

Other  subject  areas  which  OCRM  may 
examine,  if  there  is  sufficient 
information  available,  include:  Process 
simplification  initiatives,  adequacy  of 
information  available  for  consistency 
reviews,  sufficiency  of  consistency 
review  time  periods,  conflict  resolution 
machanisms.  costs  and  benefits  of 
consistency  reviews,  sufficiency  of 
notification  procedures,  treatment  of 
general  permits  (e.g..  Corps  of  Engineers 
nationwide  permits  under  Section  404  of 
the  Clean  Water  Act.  etc.).  and  the 
Secretarial  mediation  and  appeals 
processes  provided  by  the  CZMA. 

NOAA  will  be  examining  existing 
studies  of  the  Federal  consistency 
process,  the  legislative  history  of  the 
CZ.VIA  and  its  amendments  (including 
recent  testimony  on  proposed 
amendments),  and  the  information 
received  in  response  to  NOAA's 
Advance  Notice  of  Proposed 
Rulemaking.  Also,  NOAA  will  review 
the  consistency  litigation  brought  under 
Section  307  of  the  CZMA. 

NOAA  invites  any  interested  party, 
including  states  and  Federal  agencies, 
industry,  public  interest  groups, 
academics  and  interested  individuals,  to 
provide  information  on  any  of  the  above 
topics  or  any  other  topic  relevanc  to  the 
implementation  of  Federal  consistency. 
To  gather  statistics  on  Federal 
consistency  reviews  conducted  by  states 
and  to  avoid  duplication  of  effort, 
NOAA  is  examining  agency  files  and 
grant  performance  reports  submitted  by 
state  coastal  zone  management 
agencies.  After  compiling  these 
statistics.  NOAA  will  provide  the  states 
with  the  opportunity  to  review  these 
statistics  to  assure  their  accuracy, 
completeness  and  comparability.  NOAA 
has  also  requested  that  affected  Federal 
agencies  examine  their  consistency 
records  and  provide  statistical 
information. 

To  assure  accuracy  and  completeness. 
.NOAA  will  invite  contributors  to  review 
the  draft  material.  NOAA  anticipates 
that  a  preliminary  draft  of  the 
information  base  described  above  will 
be  completed  by  spring  1985.  The  final 


inforamtion  base  will  be  made  available 
to  all  interested  parties. 

NOAA  intends  that  the  Federal 
consistency  study  information  base  will 
provide  a  comprehensive  and  factual 
background  for  the  consideration  of 
administrative,  regulatory  and/or 
legislative  approaches  to  resolving  any 
identified  problems  and  developing  any 
needed  improvements  to  the  Federal 
consistency  process. 

Based  on  the  information  gathered  in 
the  Federal  Consistency  Study,  NOAA 
will  consider  whether  follow-up 
activities  are  advisable  to  discuss 
further  Federal  consistency  issues  with 
interested  persons  and/or  to  develop 
advice  to  .NOAA  regarding  any  needed 
revisions  of  the  Federal  consistency 
process.  NOAA  will  specifically 
consider  the  feasibility  and  advisability 
of  a  number  of  possible  alternative 
follow-up  actions  such  as:  An 
alternative  dispute  resolution  task  force, 
regulatory  negotiations,  a  national 
consistency  workshop,  or  other  means 
for  involving  outside  interests  and/or 
obtaining  the  advice  of  parties  likely  to 
be  affected  by  Federal  consistency 
decisions. 

D.  Public  Participation  in  Federal 
Consistency  Study 

All  parties  who  have  information  to 
contribute  to  NOAA's  information  base 
on  Federal  consistency  are  invited  and 
encouraged  to  do  so.  Written  material 
should  be  submitted  by  October  15. 1984 
to  Nan  Evans,  Senior  Policy  Analyst, 
Office  of  Ocean  and  Coastal  Resource 
Management,  N70RM4.  National  Ocean 
Service.  NOAA,  3300  Whitehaven 
Street,  NW.,  Washington.  DC.  20235. 

Requests  to  receive  copies  of  the 
Federal  Consistency  Study  Information 
Base  should  be  sent  to  the  above 
address. 

Dated:  September  6, 1984. 
Peter  L.  Tweedt. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Manaigement. 
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Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service;  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  will  meet  in  Portland,  Oregon  on 
September  19-20.  1984.  On  September 
19.  after  a  short  closed  session,  the 
Council  will  elect  officers  for  FY  85. 
appoint  Scientific  and  Statistical 
Committee  (SSC)  and  Salmon  Advisory 
Subpanel  (SAP)  members;  review  the 
performance  of  the  1984  groundfish 


fishery  and  consider  possible  in-season 
changes  in  management  measures;  hear 
preliminary  estimates  of  groundfish 
ABC.  OY,  and  harvest  guidelines  for 
1985;  hear  a  summary  of  the  1984  salmon 
fishery  and  a  report  from  its  Steering 
Committee  on  a  salmon  economic  study; 
and  discuss  various  approaches  to  the 
development  of  a  comprehensive  salmon 
plan;  and  conduct  a  public  comment 
period.  On  September  20,  the  Council 
will  hear  a  report  from  its  committee  on 
comprehensive  fishery  management 
goals  and  adopt  draff  goals  for  public 
review. 

The  Council's  Committee  on 
comprehensive  fishery  management 
goals  will  meet  September  5-6  in 
Portland  to  develop  draft  goals  for 
Council  consideration.  The  SSC  will 
meet  September  18-19  to  discuss 
Council  agenda  items.  The  Groundfish 
Advisory  Subpanel  (GAP)  and  SAP  will 
meet  at  the  same  time  and  place  to 
discuss  the  same  subjects.  The  Council 
Salmon  Plan  Development  Team  (SPDT) 
will  meet  on  September  20  to  participate 
in  Council  deliberations.  A  detailed 
agenda  for  Council,  SSC.  GAP,  SAP,  and 
SPDT  will  be  available  to  the  public 
about  August  31.  All  meetings  are  open 
to  the  public  except  for  the  scheduled 
closed  session  of  the  Council  on 
September  19.  For  further  information, 
contact  loseph  C.  Greenley,  Executive 
Director,  Pacific  Fishery  Management 
Council,  526  S.W.  Mill  Street,  Portland, 
Oregon  97201;  telephone:  (503)  221-6352. 

Dated:  September  4, 1984. 
Roland  Finch, 

Director.  Office  of  Fish.fries  Management. 
National  Marine  Fisheries  Service. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Toxicological  Advisory  Board;  Meeting 

AGENCY:  Consumer  Product  Safety  , 

Commission. 

ACTION:  Notice  of  meeting:  Toxicological 
Advisory  Board. 

SUMMARY:  The  Toxicological  Advisory 
Board  will  meet  on  Tuesday,  September 
25,  1984,  from  8:30  a.m.  to  4:00  p.m.  The 
meeting,  which  is  open  to  the  public, 
will  be  in  Room  456  at  5401  Westbard 
Avenue.  Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  L.  Hamman,  Directorate  for  Health 
Sciences.  Consumer  Product  Safety 
Commission.  Washington,  D.C.  20207: 
telephone  (301)  492-6957. 
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SUPPLEMENTARY  INFORMATION:  The 

Toxicologica!  Advisory  Board  is  a  nine- 
member  advisory  committee  which 
advises  the  Commission  on 
precautionary  labehng  for  acutely  toxic 
household  substances  and  on  instruction 
for  first-aid  treatment  labeling.  In 
addition,  the  Board  reviews  labeling 
requirements  that  have  been  issued 
under  the  Federal  Hazardous 
Substances  Act  and  recommends 
revisions  if  considers  appropriate.  The 
Toxicological  Advisory  Board  was 
estabhshed  on  May  9,  1979,  under  the 
authority  of  15  U.S.C.  1275  [Pub.  L  95- 
631.  sec.  10]. 

The  following  is  the  agenda  for  the 
meeting  of  the  Toxicological  Advisory 
Board  on  September  25, 1984: 
8:30-10:00 
Presentation  on  Symbolic  Labeling 
and  Board  Member  Discussion  (Dr. 
lay  Young) 
10:00-10:30 
Possible  Labeling  for  Cyanuric  Acid 
(Dr.  Dagirmanjian) 
10:30-11:00 
Additional  Discussion  of  Biphenyl  as 
Used  in  Toy  Trains  as  a  Smoke 
Generator 
11:00-12:00 

Discussion  of  Sodium  Hypochlorite 
Bleach  (Board  Members) 
12:00-1:30 

Luncheon 
1:30-4:00 
Chemicals  Used  in  the  Hobbies  of 
Photography,  Art,  Stamp  Collecting, 
Model  Building,  and  Lapidary  (Drs. 
Anstadt,  Kimura,  Gad,  and  Aronow 
respectively) 

The  meeting  is  open  to  the  public; 
however,  space  is  limited.  Interested 
persons  who  wish  to  make  oral  or 
written  presentations  to  the  Board  on 
the  subjects  described  above  should 
notify  Dr.  Fred  Morozzi,  Directorate  for 
Health  Sciences,  Consumer  Product 
Safety  Commission,  Washington,  D.C., 
telephone  (301)  492-6477,  by  September 
18, 1984.  The  notification  should  state: 
the  name,  address,  and  phone  number  of 
the  individual  who  will  make  an  oral 
presentation  or  submit  a  written 
presentation;  the  person,  company, 
group,  or  industry  on  whose  behalf  the 
presentation  will  be  made;  the  subject 
matter  of  the  presentation;  and  the 
approximate  time  requested  for  an  oral 
presentation  or  the  number  of  pages 
required  for  a  written  presentation.  Time 
permitting,  such  presentations,  and 
possibly  other  oral  statements  from  the 
audience  to  members  of  the  Board,  may 
be  allowed  by  the  presiding  officer. 
Persons  who  submit  requests  to  make 
presentations  by  September  18, 1984,  as 
described  above,  will  be  notified  before 


the  meeting  of  the  presiding  officer's 
decision  concerning  their  request. 

Dated:  September  4,  19&4. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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DEPARTMENT  OF  DEFENSE         •» 

Department  of  ttte  Air  Force 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement; 
Distant  Early  Warning  (DEW)  Line 

The  United  States  Air  Force  proposes 
to  upgrade  the  capabihty  of  the  Distant 
Early  Warning  (DEW)  Line.  The  Dew 
Line  provides  tactical  warning  of 
Airborne  targets  traveling  into  the 
Northern  approaches  to  North  America. 
A  draft  environmental  impact  statement 
will  address  five  or  six  radar  sites  in 
Alaska. 

The  environmental  analysis  will 
include  such  topics  as  bio-physical 
effects,  electromagnetic  emissions,  land 
use  compatability,  flora  and  fauna  at 
new  sites;  socio-economic  factors  and 
additional  topics  raised  during  the 
scoping  meetings. 

The  proposed  upgrade,  termed  the 
North  Warning  System  (NWS)  would 
replace  some  of  the  existing  long  range 
radars,  and  add  short  range,  unattended 
radars  where  needed  to  provide  low 
altitude  coverage. 

The  longe  range  replacements  use  less 
power,  require  fewer  operating  and 
maintenance  personnel  and  in  general 
will  have  a  reduced  environmental 
impact.  The  unattended  short  range 
radars  will,  in  some  cases,  be  placed  in 
existing  sites;  new  sites  will  be  needed 
for  the  others.  Each  ^lation  will  include 
an  equipment  tower,  radar  and 
communications  equipment,  personnel 
and  equipment  shelters,  a  station 
controller,  power  generators,  fuel  oil 
storage  area,  and  a  helicopter  landing 
pad. 

Our  environmental  analysis  will  be 
completed  following  scoping  meetings  to 
be  held  in  Fairbanks.  Alaska,  September 
24,  Fort  Yukon,  Alaska.  September  25, 
Barrow,  Alaska,  September  26,  and 
Anchorage,  Alaska,  September  27. 
Participation  in  the  environmental 
analysis  process  by  interested  private 
organizations  and  individuals  is  invited. 
Exact  time  and  place  of  the  scoping 
meeting  will  be  announced  in  the  local 
news  media  and  by  direct  contact  to 
organizations  that  have  expressed  an 
interest  in  attending. 


It  is  estimated  that  draft  EIS  will  be 
available  for  public  review  and 
comment  in  late  1985. 

Questions  concerning  the  proposed, 
scoping  meetings  or  the  draft  EIS  may 
be  directed  to:  Mr.  R.  Raffa,  HQ  ESD/ 
SCU-5A,  Hanscom  AFB  MA  01731. 

Harry  C.  Waters, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer 
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DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board  Hearing; 
Applications  for  Review 

agency:  Department  of  Education. 

action:  Notice  of  Applications  for 
Review  Accepted  for  Hearing  by 
Education  Appeal  Board. 

summary:  This  notice  is  a  list  of 
apphcations  for  review  that  were 
received  and  accepted  for  hearing  by  the 
Education  Appeal  Board  between  April 
15, 1983,  and  June  30, 1984.  A  summary 
of  each  appeal  has  been  included  to  help 
potential  intervenors.  In  addition,  the 
notice  explains  how  interested  third 
parties  may  intervene  in  proceedings 
before  the  Board. 

for  further  information  contact 

Dr.  David  S.  Pollen,  Chairman, 
Education  Appeal  Board,  400  Maryland 
Avenue,  SW.  (Room  1065,  FOB-6), 
Washington,  DC.  20202.  Telephone: 

(202}-245-7B35. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1234 
et  seq.),  the  Education  Appeal  Board  has 
authority  to  conduct  (1)  audit  appeal 
hearings,  (2)  withholding,  termination, 
and  cease  and  desist  hearings  initiated 
by  the  Secretary  of  Education,  and  (3) 
other  proceedings  designated  by  the 
Secretary  as  being  within  the 
jurisdiction  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  withholding  or 
termination  of  funds,  and  cease  and 
desist  actions  for  most  programs 
administered  by  the  Depeirtment  of 
Education  (ED).  The  Secretary  also  has 
designated  the  Board  as  having 
jurisdiction  to  conduct  hearings 
concerning  most  ED  administered 
programs  that  involve  a  determination 
that  a  grant  is  void,  the  disapproval  of  a 
request  for  permission  to  incur  an 
expenditure  during  the  term  of  a  grant. 
or  determinations  regarding  cost 
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allocation  plans  or  special  rates 
negotiated  with  specific  grantees.  Final 
regulations  governing  Board  jurisdiction 
and  procedures  were  published  in  the 
Federal  Register  on  May  18.  1961  (46  FR 
27304,  34  CFR  Part  78). 

Applicatiuns  Accepted 

Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965 

A  number  of  the  appeals  involve 
audits  of  local  educational  agency  (LEA) 
basic  grant  programs  conducted  under 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended: 

Appeal  of  the  State  of  Colorado,  Docket 
No.  8-{118}-B3.  ACN  08-20000 

The  State  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  concerning  Title  I  programs 
administered  by  the  Colorado 
Department  of  Education  during  fiscal 
years  1979  and  1980.  The  final  audit 
determination  was  based  on  an  audit 
conducted  by  the  U.S.  Department  of 
Education's  Office  of  Inspector  General 
(OIG). 

The  Assistant  Secretary  sustained  the 
OIG  finding  that  $6,000  for  lease 
agreement  payments  was  an 
unallowable  charge  because  the 
payments  were  used  to  acquire  property. 
The  Assistant  Secretary  disallowed 
$15,534  for  overclaimed  indirect 
personnel  costs,  including  the  executive 
director's  salary,  because  those  costs 
represented  compensation  of  the  chief 
administrative  officer.  These  findings 
involve  expenditures  made  by  the  Weld 
County  Board  of  Cooperative 
Educational  Services. 

The  Assistant  Secretary  disallowed 
510,554  in  rental  charges  because  the 
charges  supplanted  State  and  local 
funds  that  would  have  been  expended  in 
the  absence  of  Title  I.  The  Assistant 
Secretary  sustained  a  finding  that  salary 
costs  for  a  data  base  coordinator  and  a 
computer  programmer  in  the  amount  of 
$17,669  had  not  been  adequately 
documented.  The  Assistant  Secretary 
also  sustained  the  auditors'  finding  that 
transfers  in  the  amount  of  $16,707  made 
from  Title  I  accounts  to  the  general 
administrative  account  on  the  last  day 
of  the  program  year  were  not  shown  by 
Colorado  to  be  in  support  of  allowable 
Title  I  activities.  These  findings  concern 
expenditures  made  by  the  San  Luis 
Valley  Board  of  Cooperative 
Educational  Services. 

The  Department  seeks  a  total  refund 
of  $71,819  of  which  $66,464  is  disputed 
by  Colorado.  Disallowance  of  $5,355  in 
unsupported  costs  and  transfers  by  the 


Eagle  County  LEA  is  not  bemg  contested 
by  Colorado. 

Appeal  of  the  State  of  California,  Docket 
No.  12-(122)-83,  ACN  09-20002 

The  State  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  concerning  the  reporting  of 
Title  I  expenditures  by  the  California 
State  Department  of  Education  for  fiscal 
year9*1976  through  1980.  The  final  audit 
determination  was  based  on  an  audit 
conducted  by  the  U.S.  Department  of 
Education's  Office  of  Inspector  General 
(OIG). 

The  Assistant  Secretary  sustained  the 
OIG  finding  that,  because  the  State  did 
not  account  for  Title  I  funds  by  award 
year,  $1,015,789  of  FY  1978  Title  I  funds 
were  not  expended  within  the  27-month 
period  of  availability. 

The  State  disputes  the  Assistant 
Secretary's  findings.  The  Department  of 
Education  seeks  a  total  refund  of 
$1,015,789  from  the  State.  This  amount 
may  be  reduced  by  application  of  the 
statute  of  limitations. 

Appeal  of  the  State  of  California.  Docket 
No.  21-{131)-83,  ACN  09-30001 

The  State  appealed  a  final  audit 
determination  of  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education  concerning  costs  charged  to 
Title  I  for  attendance  at  certain    " 
conferences.  The  audit  underlying  the 
final  audit  determination  was  conducted 
by  the  U.S.  Department  of  Education's 
Office  of  Inspector  General  (OIG). 

The  Assistant  Secretary  sustained  the 
OIG  finding  that  the  conferences  were 
not  related  to  Title  I  objectives  and  so 
not  reasonable  and  necessary 
expenditures  of  program  funds. 

"The  Department  of  Education  seeks  a 
total  refund  of  $335,038.  The  State 
concedes  $24,620.  The  balance  of 
$310,418  may  be  further  reduced  by 
application  of  the  statute  of  limitations. 

Appeal  of  the  State  of  California,  Docket 
No.  22-{132)-e3,  ACN  09-30007 

The  State  appealed  a  final  audit 
determination  of  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education  which  was  based  on  an  audit 
of  Title  L  ESEA,  as  implemented  by  the 
Compton  Unified  School  District  during 
fiscal  years  1980  and  1981.  The  audit 
was  conducted  by  the  U.S.  Department 
of  Education's  Office  of  Inspector 
General  (OIG). 

The  Assistant  Secretary  sustained  the 
OIG  finding  disallowing  costs  of 
conferences,  field  trips,  and  mileage 
allowances  because  the  expenditures 
allegedly  were  not  directly  related  to 
Title  I  purposes  and  so  not  reasonable 


and  necessary  expenditures  of  program 
funds. 

The  Department  seeks  a  total  refund 
of  $390,851  from  the  State.  The  State 
disputes  its  liability. 

Appeal  of  the  State  of  Mississippi, 
Docket  No.  2-{134)-84,  ACN  04-30001 

The  State  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  concerning  the  administration 
of  Title  I  programs  for  the  period  July  1, 
1980,  through  February,  1982.  The  audit 
underlying  the  final  audit  determination 
was  conducted  by  the  U.S.  Department 
of  Education's  Office  of  Inspector 
General  (OIG). 

The  Assistant  Secretary  sustained 
findings  disallowing  consultant  costs 
because  the  cost  were  not  shown  to  be 
reasonable  and  necessary  for  the 
administration  of  the  Title  I  program. 
The  Assistant  Secretary  also  disallowed 
excessive  costs  for  purchasing  weekly 
newspapers  to  be  used  in  reading 
classes.  These  findings  involve 
expenditures  made  by  the  Holmes 
County  School  District. 

The  Department  of  Education  seeks  a 
total  refund  of  $17,289.  The  State 
concedes  $9,664;  $7,625  remains  at  issue. 

Appeal  of  the  State  of  Louisiana.  Docket 
No.  &-(140)-84.  ACN  06-30011 

Louisiana  requested  review  of  a  final 
audit  determination  made  by  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education.  The  final  audit 
determination  was  based  on  an  audit  of 
programs  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
implemented  by  the  East  Baton  Rouge 
Parish  School  Board  during  fiscal  year 
1982. 

The  Assistant  Secretary  disallowed 
duplicate  costs  for  evaluation  services 
and  costs  for  services  to  ineligible 
students  at  three  private  schools. 

The  Department  of  Education  seeks  a 
refund  of  $124,703.  Louisiana  concedes 
$3,625  and  disputes  all  liability  for  the 
remaining  sum.  $121,078. 

Appeal  of  the  State  of  Pennsylvania, 
Docket  No.  9-{141)-84.  ACN  03-30001 

Pennsylvania  appealed  a  final  audit 
determination  made  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  final  audit  determination 
was  based  on  an  audit  of  the  Title  I 
program  implemented  by  the  School 
District  of  Philadelphia  during  the  1981- 
82  school  year. 

The  Assistant  Secretary  disallowed 
$816,338  for  bilingual  services  the 
district  was  allegedly  required  to 
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provide  under  a  voluntary  civil  rights 
compliance  plan. 

An  additional  $328,449  was 
disallowed  because  of  alleged 
supplantation  of  State  and  local  funds 
for  English  for  Speakers  of  Other 
Languages. 

The  Department  of  Education  seeks  a 
total  refund  of  $1,144,787.  Pennsylvania 
disputes  its  liability. 

Appeal  of  the  State  of  Michigan,  Docket 
No.  ll-{143)-84,  ACN  05-30021 

Michigan  appealed  adverse  audit 
findings  made  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  based  on  an  audit  of  Title  I 
administrative  costs  for  fiscal  years 
1978-1980. 

The  Assistant  Secretary  disallowed 
costs  charged  to  Title  I  program  which 
allegedly  should  have  been  charged  to 
State  funds. 

The  Department  of  Education  seeks  a 
refund  totalling  $603,426.  Michigan 
disputes  all  liability. 

Appeal  of  the  State  of  Colorado.  Docket 
No.  12-{144)-84,  ACN  08-20000 

Colorado  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  based  on  an  audit  of  Title  I 
administrative  costs  during  fiscal  years 
1979  and  1980. 

The  Assistant  Secretary  disallowed 
salary  costs  allocable  to  more  than  one 
grant  program  because  of  allegedly 
inadequate  documentation  to  support 
the  State's  allocation  of  such  costs. 

The  Department  of  Education  se^ks  a 
refund  of  $117,784.  Colorado  concedes 
$640  and  disputes  $117,144. 

Appeal  of  the  State  California,  Docket 
No.  13-{145)-84,  ACN  09-30006 

California  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  involving  the  Title  I,  Migrant 
Education  program  administered  by  the 
Santa  Clara  County  Office  of  Education 
during  fisral  year  1982. 

The  Assistant  Secretary  disallowed 
$116,164  because  of  allegedly  improper 
procurement  practices.  Stipends  in  the 
amount  of  $20,595  paid  to  migrant 
students  who  attended  the  summer 
session  were  disallowed  because  the 
expenditure  allegedly  was  not  necessary 
and  reasonable  for  administration  of  the 
migrant  education  program. 

Conference  costs  were  disallowed 
because  the  conference  allegedly  was 
not  directly  related  to  the  migrant 
education  program.  The  Assistant 
Secretary  also  disallowed  consultant 
costs  because  the  rates  allegedly  were 
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unreasonably  high  and  the  existing  staff 
could  have  provided  the  services. 

The  Department  of  Education  seeks  a 
refund  of  $200,053.  California  disputes 
all  liability. 

Appeal  of  the  Illinois  State  Board  of 
Education,  Docket  No.  21-{153)-84.  ACN 
05-20001 

Illinois  appealed  a  final  audit 
determination  made  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  underlying  audit 
concerned  Title  I  administrative  costs 
for  the  period  September  1, 1978. 
through  September  30,  1980. 

The  Assistant  Secretary  disallowed 
salary,  leasing,  travel,  and  other  central 
service  costs  because  of  allegedly 
inadequate  documentation  of  the 
expenditures. 

The  Department  of  Education  seeks  a 
refund  of  $650,003.  lUinois  disputes  all 
liabihty. 

Vocational  Education  Act  of  1963 

A  number  of  the  appeals  concern  the 
Vocational  Education  Act  of  1963.  as 
amended. 

Appeal  of  the  State  of  Delaware,  Docket 
No.  10-(120)-fl3,  ACN  03-30002 

The  State  requested  a  review  of  a 
final  audit  determination  of  the 
Assistant  Secretary  for  Vocational  and 
Adult  Education  which  was  based  on  an 
audit  of  programs  conducted  under  the 
Vocational  Education  Act  of  1965,  as 
amended,  during  the  period  July  1, 1977, 
through  June  30, 1980. 

The  Assistant  Secretary  found  that 
the  State  overclaimed  $10,281  in 
vocational  education  funds  for  fiscal 
year  1980  because  its  Financial  Status 
Report  was  based  on  budget  estimates 
of  funds  advanced  to  subrecipients 
rather  than  actual  expenditures. 

The  State  contends  that  it  has  already 
repaid  the  amount  at  issue  by  reverting 
that  amount  from  a  vocational  education 
grant  for  the  subsequent  year. 

Appeal  of  the  State  of  Indiana,  Docket 
No.  16-(126)-83.  ACN  05-14202 

The  State  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  concerning  vocational 
education  programs  administered  by  the 
State  of  Indiana  during  July  1,  1976, 
through  June  30,  1979.  The  audit  on 
which  the  final  audit  determination  was 
based  was  conducted  by  the 
Department  of  Health  and  Human 
Services  Office  of  Inspector  General 
Audit  Agency. 

The  Assistant  Secretary  sustained  the 
auditors'  finding  that  $92,670 
representing  costs  of  personal  services 


not  pertaining  to  vocational  education 
was  unallowable.  The  Assistant 
Secretary  disallowed  $12,224  because  3 
local  educational  agencies  failed  to 
adequately  document  the  expenditures. 

In  addition,  the  Assistant  Secretary 
disallowed  $115,288  because  obligations 
were  made  for  equipment  purchases 
prior  to  the  State  Board  of  Vocational 
and  Technical  Education  approving  such 
purchases.  Finally,  the  Assistant 
Secretary  disallowed  $1,507  paid  as 
work-study  wages  because  the  hours 
were  not  supported  by  daily  time 
records. 

The  State  contests  all  of  these 
findings.  The  Department  of  Education 
seeks  a  total  refund  of  $221,689.  This 
amount  may  be  reduced  by  application 
of  the  statute  of  limitations. 

Appeal  of  the  State  of  South  Dakota, 
Docket  No.  17-{127}-83.  ACN  08-20104 

The  State  requested  review  of  a  final 
audit  determination  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  concerning  vocational 
education  programs  conducted  by  the 
State  during  the  period  July  1, 1978 
through  June  30, 1980.  The  audit  on 
which  the  final  audit  determination  was 
based  was  performed  by  the  Department 
of  Education's  Office  of  Inspector 
General  (OIG). 

The  Assistant  Secretary  disallowed 
$208,850  of  costs  claimed  under  the 
disadvantaged  set-aside  program 
because  the  funds  were  used  for  general 
purpose  activities  including  operating 
costs  of  student  financial  aid  offices,  a 
basic  communications  course,  and 
guidance  and  counselling  services.The 
Assistant  Secretary  substained  the 
OIG's  finding  disallowing  $2,511 
representing  the  fiscal  year  1982  Federal 
funds  awarded  to  Wolsey  School 
District  which  failed  to  maintain  the 
required  fiscal  effort. 

The  State  disputes  both  findings.  The 
Department  of  Education  seeks  a  total 
refund  of  $221,361.  This  amount  may  be 
reduced  by  application  of  the  statute  of 
limitations. 

Appeal  of  the  State  of  Vermont,  Docket 
No.  l&-{128}-83,  ACN  01-20105 

The  State  of  Vermont  appealed  a  final 
audit  determination  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  concerning  vocational 
education  programs  conducted  by  the 
State  during  the  period  July  1,  1977, 
through  June  30, 1980. 

The  Assistant  Secretary  disallowed 
$55,011  because  the  Putnam  Memorial 
School  of  Practical  Nursing  failed  to 
comply  with  maintenance  of  effort 
requirements.  The  Assistant  Secretary 
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disallowed  $20,011  of  costs  claimed  by 
the  Brattleboro  local  educational  agency 
because  Federal  funds  were  commingled 
with  non-Federal  funds  and  thus,  could 
not  be  accounted  for. 

The  Assistant  Secretary  disallowed 
$1,077  used  by  the  Joyal  Vocational 
School  and  the  University  of  Vermont 
for  purposes  that  did  not  benefit 
vocational  education  programs.  The 
Assistant  Secretary  also  disallowed 
S418.547  awarded  to  licensed  practical 
nursing  programs  without  the  use  of 
required  annual  applications. 

The  State  disputes  all  of  the  findings 
The  Department  of  Education  seeks  a 
total  refund  of  $494,646.  This  amount 
may  be  reduced  by  application  of  the 
statute  of  limitations. 

Appeal  of  the  State  of  California,  Docket 
No.  19-{129}-83,  ACN  09-10100 

The  State  requested  review  of  a  final 
audit  determination  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  concerning  vocational 
education  programs  for  the  period  July  1. 
1977,  through  June  30, 1980. 

The  Assistant  Secretary  sustained  the 
auditors'  finding  that  the  State  should 
refund  $6,203,751  because  the  funds 
were  not  obligated  within  the  27-month 
period  of  availability.  The  State  disputes 
the  finding. 

Appeal  of  Kawerak.  Incorporated. 
Docket  No.  6-{138)-84,  Grant  No. 
G008100835 

Kawerak,  Incorporated,  Nome, 
Alaska,  requested  review  of  the 
termination  of  grant  funds  by  the 
Department  of  Education's  Assistance 
Management  and  Procurement  Service 
(AMPS).  Kawerak  had  been  awarded  a 
3-year  grant  for  a  Fisheries  Technical 
Training  Program  under  the  Vocational 
Education  Act. 

AMPS  terminated  the  grant  in  its  final 
year  because  Kawerak  allegedly  failed 
to  meet  approved  objectives,  hire 
necessary  personnel,  maintain  the 
number  of  students  specified  in  the 
grant  application,  and  provide  adequate 
instructional  and  training  time. 

Kawerak  disputes  the  allegations  and 
contends  that  it  substantially  complied 
with  the  grant  requirements. 

Appeal  of  the  State  of  Iowa,  Docket  No 
23-{  155^84.  ACN  No.  07-30055 

Iowa  appealed  a  final  audit 
determination  issued  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  The  underlying  organization 
wide  audit  was  conducted  by  the  Iowa 
State  Auditor  and  covered  fiscal  year 
1981. 

The  Assistant  Secretary  disallowed 
salary  costs  charged  to  vocational 


education  programs  because  of  allegedly 
inadequate  time  records  to  substantiate 
the  costs. 

The  Department  of  Education  seeks  a 
refund  of  $159,220.  Iowa  disputes  all 
liability. 

Title  VII  of  the  Elementary  and 
Secondary  Education  Act  of  1965 

A  number  of  the  appeals  concern  Title 
VII  of  the  Elementary  and  Secondary 
Education  Act  of  1965: 

Appeal  of  Edgcwood  Independent 
School  District,  Docket  No.  5-{115)-83, 
ACN  06-20104 

Edgewood  Independent  School 
District,  San  Antonio,  Texas,  appealed  a 
final  audit  determination  made  by  the 
Department  of  Education's  Assistance 
Management  and  Procurement  Service 
(AMPS).  The  final  audit  determination 
was  based  on  an  audit  of  Federal 
bilingual  education  programs  during  the 
period  October  1. 1979,  through  April. 
1981. 

AMPS  found  that  fewer  than  60 
percent  of  the  project  participants  were 
limited  English  proficient  in  violation  of 
applicable  regulations. 

The  Department  of  Education  seeks  a 
refund  of  $50,841.  The  School  District 
disputes  its  liability. 

Appeal  of  Dallas  Independent  School 
District,  Docket  No.  ll-{121)-83,  ACN 
06-20106 

Dallas  Independent  School  District, 
Dallas.  Texas,  requested  a  review  of  a 
final  audit  determination  issued  by  the 
Department  of  Education's  Assistance 
Management  and  Procurement  Service 
(AMPS).  The  final  audit  determination 
was  based  on  an  audit  of  Federal 
bilingual  education  programs  during  the 
period  September  1. 1976,  through  June 
30. 1981. 

AMPS  found  that  the  School  District 
failed  to  serve  the  minimum  required 
percentage  (60  percent)  of  limited 
English  proficient  students. 

The  Department  of  Education  seeks  a 
refund  of  $62,011.  The  School  District 
disputes  its  liability. 

Appeal  of  St.  Charles  Parish  Schools, 
Docket  No,  15-(125)-S3,  ACN  06-20119 

St.  Charles  Parish  Schools,  Luling. 
Louisiana,  appealed  a  final  audit 
determination  made  by  the  Department 
of  Education's  Assistance  Management 
and  Procurement  Service  (AMPS).  The 
final  audit  determination  was  based  on 
an  audit  of  Federal  bilingual  education 
programs  during  the  period  October  1, 
1979.  through  April  30, 1982. 

AMPS  found  that  the  St.  Charles 
Parish  Schools  failed  to  serve  the 
minimum  required  percentage  (60 


percent)  of  limited  Enghsh  proficient 
students.  Further.  AMPS  found  that  St. 
Charles  Parish  Schools  did  not  conduct 
a  bilingual  education  program  but  rather 
a  foreign  language  instruction  program. 
The  Department  of  Education  seeks  a 
refund  of  $477,100.29,  St.  Charles  Parish 
disputes  its  liability. 

Appeal  of  La  Casa  de  Puerto  Rico,  Inc., 
Docket  No.  19-{151}-»4.  ACN  No.  01- 
30035 

La  Casa  appealed  a  final  audit 
determination  issued  by  the 
Department's  Assistance  Management 
and  Procurement  Service  (AMPS),  The 
underlying  audit  concerned  a  Parent 
Training  Project  implemented  during 
October  1,  1979,  through  September  30. 
1981,  under  title  VII  of  the  Elementary 
and  Secondary  Education  Act. 

.A.MPS  disallowed  costs  for  salaries, 
consultants,  postage,  copying,  travel, 
supplies,  equipment,  and  publications 
because  of  allegedly  inadequate 
documentation.  AMPS  also  requested 
that  unexpended  funds  be  returned  to 
the  U.S.  Department  of  Education, 

The  Department  seeks  a  refund  of 
$15,641.  La  Casa  accepts  the 
disallowance  of  $7,333  and  contests  the 
remaining  disallowance  of  $8,308. 

Miscellaneous  Programs 

The  remaining  appeals  concern  other 
programs  administered  by  the  U.S. 
Department  of  Education: 

Apeal  of  the  School  District  of 
Philadelphia,  Docket  No,  6-{116)-83, 
ACN  03-20003 

The  School  District  of  Philadelphia, 
Pennsylvania,  appealed  a  final  audit 
determination  made  by  the  Department 
of  Education's  Assistance  Management 
and  Procurement  Service  (AMPS),  The 
audit  on  which  the  final  audit 
determination  was  based  concerned 
Emergency  School  Aid  Act  projects 
administered  by  the  District  during  the 
period  July  1, 1978,  to  February  28, 1981. 

AMPS  found  that  the  District  had 
failed  to  return  $184,959.86  in  interest 
earned  on  advances  of  Federal  funds  as 
required  by  law.  Costs  were  disallowed 
because  several  schools  did  not  attain 
the  required  minority  enrollment  ratios, 
expenditures  were  not  documented, 
expenditures  were  made  without  prior 
approval,  expenditures  for  equipment 
were  incurred  on  the  last  day  of  the 
grant  or  later,  and  surcharges  were 
added  to  the  costs  of  internally  provided 
items. 

The  Department  of  Education  seeks  a 
refund  totalling  $2,077,056.02,  The 
School  District  of  Philadelphia  concedes 
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$67,246.34  and  contests  the  remaining 
liability  of  $2,009,809.68. 

Appeal  of  the  New  Jersey  Department  of 
Labor,  Docket  No.  7-(117)-«3,  ACN  02- 
24000 

The  New  Jersey  Department  of  Labor 
appealed  a  final  audit  determination 
made  by  the  Regional  Commissioner  of 
thp  Rehabilitation  Services 
Administration.  The  final  audit 
determination  was  based  on  an  audit  of 
the  financial  administration  of  the  New 
Jersey  vocational  rehabilitation  program 
conducted  by  the  Department  of  Health 
and  Human  Services,  Office  of  Inspector 
General  Audit  Agency. 

The  Regional  Commissioner 
disallowed  overcharged  fringe  benefits, 
administrative  costs  overcharged  for  the 
word  processing  center  and  the  central 
office,  and  excess  charges  resulting  from 
outstanding  obligations. 

The  Department  of  Education  seeks  a 
refund  of  $1,104,306.  New  Jersey 
disputes  all  liability. 

Appeal  of  the  North  Dakota  Department 
of  Human  Services,  Docket  No.  9-(n9}- 
83.  ACN  08-00553 

The  North  Dakota  Department  of 
Human  Services  requested  a  review  of  a 
final  audit  determination  made  by  the 
Regional  Commissioner  of  the 
Rehabilitation  Services  Administration. 
The  final  audit  determination  was  based 
on  an  audit  of  cooperative  program 
costs  claimed  under  the  Rehabilitation 
Act  of  1973  for  the  period  July  1, 1973, 
through  June  30, 1976.  The  audit  was 
conducted  by  the  Department  of  Health, 
Education,  and  Welfare  Audit  Agency. 

The  Regional  Commissioner 
disallowed  expenditures  at  the 
Jamestown  State  Hospital  because  the 
vocational  rehabilitation  services 
provided  allegedly  were  not  "new 
services  or  new  patterns  of  service"  as 
required  by  regulation  and  the 
cooperative  agreement. 

The  Department  of  Education  seeks  a 
refund  of  $95,420.  North  Dakota  disputes 
its  liability. 

Appeal  of  the  New  Jersery  Department 
of  Labor,  Docket  No.  13-<i23)-83,  ACN 
02-14005 

The  New  Jersey  Department  of  Labor 
appealed  a  final  audit  determination 
made  by  the  Regional  CoHiniissioner  or 
the  Rehabilitation  Services 
Administration.  The  final  audit 
determination  was  based  on  an  audit  of 
New  Jersey's  vocational  rehabilitation 
program  for  fiscal  years  1976  through 
1979  conducted  by  the  Department  of 
Health  and  Human  Services  Audit 
Agency. 


The  Regional  Commissioner 
disallowed  costs  because 
reimbursement  was  made  to  sheltered 
workshops  on  a  fixed  fee  basis  rather 
than  for  actual  costs. 

The  Department  of  Education  seeks  a 
refund  of  $413,072.  New  Jersey  disputes 
its  liability. 

Appeal  of  the  State  of  California,  Docket 
No.  20-{130)-83,  ACN  09-20005 

California  requested  review  of  a  final 
audit  determination  made  by  the 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
The  final  audit  determination  was  based 
on  an  audit  of  expenditures  under  Title 
VI-B  of  the  Education  of  the 
Handicapped  Act  for  fiscal  years  1976 
through  1980. 

The  Assistant  Secretary  disallowed 
funds  which  were  not  obligated  or 
expended  within  the  27-month  period  of 
availability  authorized  by  statute. 

The  Department  of  Education  seeks  a 
refund  of  $1,203,139.  This  amount  may 
be  reduced  by  apphcation  of  the  statute 
of  limitation.  California  disputes  its 
liability. 

Appeal  of  the  Albany  Urban  League, 
Docket  No.  l-{133}-84,  ACN  04-30026 

Albany  Urban  League,  Albany, 
Georgia,  appealed  a  final  audit 
determination  made  by  the  Department 
of  Education's  Assistance  Management 
and  Procurement  Service  fAMPS) 
concerning  Fiscal  Year  1981  Educational 
Talent  Search  and  Emergency  School 
Aid  Act  grants.  The  final  audit 
determination  was  based  on  an  audit 
conducted  by  the  State  of  Georgia 
Department  of  Audits. 

AMPS  disallowed  salary  costs, 
interest  expense,  and  travel  costs. 
Indirect  costs  were  recalculated  after 
reducing  the  direct  costs  by  the 
disallowances. 

The  Department  of  Education  seeks  a 
refund  of  $142,376.89.  Albany  Urban 
League  contests  its  liability. 

Appeal  of  the  State  of  Indiana.  Docket 
No.  4-{136)-84.  ACN  05-23594 

The  State  of  Indiana  requested  a 
review  of  a  final  audit  determination 
made  by  the  Department  of  Education's 
Assistance  Management  and 
Procurement  Service  (AMPS).  The  final 
audit  determination  was  based  on  an 
audit  of  an  Ethnic  Heritage  Studies 
Program  during  the  period  October  1, 
1978,  through  April  30,  1980. 

AMPS  disallowed  salarj'  costs, 
consultant  costs,  and  travel  expenses 
because  of  inadequate  documentation 
and  failure  to  obtain  prior  approval  for 
consultant  services.    • 


AMPS  also  disallowed  the  remainder 
of  the  grant  because  the  grantee's  share 
of  costs  was  undocumented,  grant 
objectives  were  not  attained,  the 
Advisory  Council  was  not  fully  utilized, 
and  the  grantor  was  not  notified  of  the 
Advisory  Council's  recommendation  to 
terminate  the  grant. 

The  Department  of  Education  seeks  a 
refund  of  $43,617.  Indiana  concedes  $433 
in  salaries  and  fringe  benefits  but 
disputes  the  remaining  liability  of 
S43.184. 

Appeal  of  State  of  California,  Docket 
No.  5-{137)-84,  ACN  09-20008 

California  appealed  a  final  audit 
determination  made  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  final  audit  determination 
was  based  on  a  review  of  the  eligibility 
of  migrant  children  for  whom  funds 
were  awarded  under  Tiltle  I  of  the 
FJementary  and  Secondary  Education 
Act  for  fiscal  years  1980, 1981,  and  1982. 

The  Assistant  Secretary  found  that  50 
out  of  a  random  sample  of  500  cases  had 
questionable  or  no  documentation  of 
eligibility. 

The  Department  of  Education  seeks  a 
refund  of  $10,432,500.  California  disputes 

all  liability. 

Appeal  of  the  State  of  Mississippi, 
Docket  No.  7-{l39}-84,  ACN  04-30004 

Mississippi  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  The  final  audit  determination 
was  based  on  an  audit  of  vocational 
programs  for  fiscal  year  1981  and 
construction  obligations  during  the 
period  July  1, 1978,  to  June  30, 1981. 

The  Assistant  Secretary  found  that 
funds  for  construction  had  lapsed 
because  the  funds  were  not  obligated 
prior  to  the  expiration  of  the  period  of 
availability. 

The  Department  of  Education  seeks  a 
refund  of  $1,375,345,  Mississippi 
disputes  its  liability. 

Appeal  of  Louisiana  State  Library, 
Docket  No.  10-{142}-84.  ACN  06-30003 

Louisiana  appealed  a  final  audit 
determination  maoc  by  the  Acting 
Director  of  the  Center  for  Libraries  and 
Education  Improvement.  The  underlying 
audit  concerned  administrative  costs  of 
Title  I  of  the  Library  Services  and 
Construction  Act. 

The  Acting  Director  disallowed  salary 
costs  for  employees  transferred  from  the 
Library  staff  to  other  State  departments 
during  a  reorganization  of  State 
government. 
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The  Department  of  Education  seeks  a 
refund  of  $72,499.  Louisiana  contests  its 
liability. 

Appeal  of  Tennessee  State  University. 
Docket  No.  14-(146)-84.  ACN  No.  04- 
30023 

Tennessee  State  University  appealed 
adverse  audit  findings  made  by  the 
Department's  Assistance  Management 
and  Procurement  Service  (AMPS] 
concerning  Title  III,  Higher  Education 
Act  grants.  The  audit  encompassed 
Federal  financial  transactions  at  the 
University  during  the  period  July  1. 1976, 
through  January  31, 1982. 

AKIPS  disallowed  salary  costs  for  two 
faculty  members  who  allegedly  did  not 
work  on  Title  III  programs.  Costs  for 
establishing  an  interdisciplinary 
program  in  Urban  Affairs  were 
disallowed  because  of  an  alleged  lack  of 
documentation  showing  the  funds  were 
spent  on  this  activity. 

Costs  were  also  disallowed  because 
of  alleged  supplanting  rather  than 
supplementing  of  other  funding. 

The  Department  of  Education  seeks  a 
refund  of  $188,801.91.  The  University 
disputes  liability. 

Appeal  of  Seattle  Central  Community 
College.  Docket  No.  15-(147)-«4.  ACN 
No.  10-30003 

Seattle  Central  appealed  a  final  audit 
determination  made  by  the 
Department's  Assistance  Management 
and  Procurement  Service  (AMPS).  The 
underlying  audit  concerned  Special 
Services  funds  granted  to  the  College 
from  July  1, 1978,  through  June  30, 1982. 

AMPS  disallowed  costs  because  of 
allegedly  inadequate  documentation  of 
student  eligibility  and  the  services 
provided.  Costs  for  tutoring  services 
were  disallowed  because  the  program 
allegedly  supplanted  a  college-wide 
•utoring  program. 

The  Department  of  Education  seeks  a 
refund  of  $165,982.13.  Seattle  Central 
accepts  the  disallowance  of  $1,919.32 
and  contests  the  remaining  liability  of 
S164,062.81. 

Appeal  of  Northern  Montana  College. 
Docket  No.  16-{148)-84.  ACN  No.  08- 
10904 

Northern  Montana  College  appealed 
adverse  audit  findings  made  by  the 
Department's  Assistance  Management 
and  Procurement  Service  (AMPS) 
concerning  a  Cooperative  Education 
grant  and  two  Special  Services  grants. 
The  final  audit  determination  was  based 
on  a  systems  audit  for  fiscal  years  1980 
and  1981  conducted  by  the  Montana 
Legislative  Auditor. 

AMPS  disallowed  costs  because  the 
College  allegedly  failed  to  adequately 


document  its  matching  share  of  funds 
through  time  and  effort  records. 

The  Department  of  Education  seeks  a 
refund  of  $41363.  Northern  Montana 
College  disputes  its  liability. 

Appeal  of  Tennessee  State  University, 
Docket  No.  18-{150)--B4,  ACN  No.  04- 
30011 

Tennessee  State  University  appealed 
a  final  audit  determination  made  by  the 
Department's  Assistance  Management 
and  Procurement  Service  (AMPS).  The 
underlying  audit  concerned  Federal 
financial  transactions  at  the  University 
during  the  period  June  1, 1975,  through 
September  30, 1981 

AMPS  disallowed  costs  charged  to  a 
grant  made  pursuant  to  Title  VI  of  the 
Education  of  the  Handicapped  Act. 
Labor,  consultant,  supply,  and  indirect 
costs  were  disallowed  because  of 
allegedly  inadequate  documentation  of 
the  expenditures. 

Other  costs  were  disallowed  because 
the  University  allegedly  failed  to 
adequately  document  achievement  of 
the  grant  goals.  Consultant  and  travel 
costs  were  disallowed  because  such 
costs  were  allegedly  unallowable  under 
the  terms  of  the  grant. 

The  Department  of  Education  seeks  a 
refund  of  $130,087.92.  Tennessee  State 
University  concedes  $1,204.66  and 
disputes  $128383.26. 

Appeal  of  PUSH  for  Excellence.  Inc., 
Docket  No.  20-(152)-84.  ACN  No.  05- 
30014 

PUSH-Excel  filed  an  application  for 
review  of  a  final  audit  determination 
made  by  the  Department's  Assistance 
Management  and  Procurement  Service 
(AMPS).  The  underlying  audit  concerned 
a  Special  Grant  for  "Education  Projects 
in  Inner  City  Schools"  implemented 
during  March  1,  1981.  through  February 
28.  1982. 

AMPS  disallowed  salary  costs  for  a 
comm'jnity  liaison  because  the  liaison's 
time  was  allegedly  spent  on  activities 
unrelated  to  the  grant.  Costs  for  printing, 
conferences,  telephones,  postage, 
supplies,  equipment  rental,  travel, 
entertainment,  training,  and  program 
development  were  disallowed  because 
the  documentation  was  allegedly 
inadequate  to  establish  the  necessity  for 
and  reasonableness  to  administration  of 
the  grant. 

AMPS  also  requested  the  return  of 
unexpended  funds.  Fringe  benefits  were 
disallowed  because  of  an  overcharge  at 
a  rate  of  15  percent  rather  than  12.3 
percent.  Indirect  costs  were  disallowed 
because  of  a  discrepancy  in  indirect  cost 
rates. 


The  Department  of  Education  seeks  a 
refund  of  $189,617  PUSH-Excel  disputes 
all  liability. 

Appeal  of  American  Samoa.  Docket  No. 
22-(154)-84,  ACN  No.  09-30051 

American  Samoa  appealed  a  final 
audit  determination  made  by  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education.  The  underlying 
audit  involved  Parts  B  and  C  of  Title  IV 
of  the  Elementary  and  Secondary 
Education  Act  of  1965  administered  by 
American  Samoa  during  fiscal  year  1981. 

The  Assistant  Secretary  disallowed 
travel  and  salary  costs  charged  to  Part 
C,  Title  IV  because  of  allegedly 
inadequate  documentation  of  the 
expenditures.  Costs  for  travel,  salaries, 
and  supplies  charged  to  Part  B,  Title  IV 
were  disallowed  because  such 
expenditures  are  unallowable  charges  to 
Part  B  programs. 

The  Assistant  Secretary  requested  the 
return  of  funds  which  allegedly  were  not 
obligated  within  the  statutory  period  of 
availability.  Funds  transferred  to  the 
American  Samoa  Community  College 
were  requested  to  be  refunded  as  well 
because  the  funds  allegedly  were  not 
used  for  f-lementary  or  secondary 
education  as  designated  by  statute. 

The  Department  of  Education  seeks  a 
refund  of  $3,839,140.  American  Samoa 
contests  its  liability. 

Appeal  of  the  State  of  Florida.  Docket 
No.  24-(156)-84.  ACN  04-30049 

Florida  appealed  a  final  audit 
determination  issued  by  the  Director  of 
the  Department's  Financial  Management 
Service  (FMS).  The  underlying  audit 
concerned  the  State's  management  of 
Federal  funds  for  the  period  October  1. 
through  December  31. 1982. 

The  Director  disallowed  costs 
allegedly  charged  to  Federal  grants  after 
expiration  of  the  statutory  period  of 
availability. 

The  Department  of  Education  seeks  a 
refund  of  $10,400,000.  Florida  disputes 
all  liability 

Intervention 

Section  78.43  of  the  final  regulations 
establishing  procedures  for  the 
Education  .'\ppeal  Board  provides  that 
an  interested  person,  group,  or  agency, 
may,  upon  application  to  the  Board 
Chairman  intervene  in  appeals  before 
the  Education  Appeal  Board,  including 
the  above  appeals. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or.  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
intervenor  has  an  interest  in,  and 
information  relevant  to,  the  specific 
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issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

These  applications  to  intervene,  or 
questions,  should  be  addressed  to  Dr. 
David  S.  Pollen,  Chairman,  Education 
Appeal  Board,  400  Maryland  Avenue 
SW.  [Room  1065,  FOBhB),  Washington, 
DC.  20202.  telephone:  (202)  24&-7835. 
(20  U.S. C.  1234) 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable) 

Dated:  September  4. 1984 
A.  Wayne  Roberts, 

Deputy  Undersecretary.  Intergovernmenlal 
and  lateragpncy  Affairs. 

IFF  Dor.  84-238+4  FiU-d  9-7-84  8:4S  am) 
BILUNO  CODE  400(M)1-M 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Direct  Grants  Program;  Review  of 
Applications 

agency:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Department  of  Education. 
action:  Notice  for  Individuals 
Interested  in  Reviewing  Applications 
Submitted  Under  Direct  Grant  Programs 
Administered  by  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs. 

summary:  The  Director  of  the  Office  of 

Bilingual  Education  and  Minority 
Languages  Affairs  (OBEMLA), 
Department  of  Education  (ED),  invites 
interested  indi%'iduals  to  apply  to  serve 
as  field  readers  for  programs 
administered  by  OBEMLA.  These 
programs  include  the  Bilingual 
Education  Act  programs,  20  U.S.C.  3221- 
3261  (covered  by  regulations  in  34  CFR 
Parts  500-505,  510.  514,  515,  520)  and  the 
Bilingual  Vocational  Education 
programs,  20  U.S.C.  2411-2421  (covered 
by  regulations  in  34  CFR  Parts  525-527). 
Each  year  the  Secretary  selects  field 
readers  who  have  expertise  in  bilingual 
education  and  related  fields  to  evaluate 
grant  applications  agai;Tst  criteria 
published  in  program  regulations. 
Selection  of  qualified  individuals  is 
based  on  ihe  experieni-t'  ,.nd 
qualifications  reported  by  prospective 
field  readers  in  the  general  and  specific 
areas  related  to  bilingual  education  and 
bilingual  vocational  training,  including 
the  areas  of  evaluation,  curriculum 
development,  parent  training,  research, 
and  English  as  a  second  language.  The 
existence,  characteristics,  and  use  of 
this  system  of  records  (ia-40-0079)  were 
announced  in  a  notice  published  in  the 
Federal  Register  on  June  2, 1981. 
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Individuals  interested  in  serving  as  field 
readers  for  the  Fiscal  Year  1985  funding 
cycle  should  mail  their  resumes 
immediately  to  OBEMLA. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  421,  Reporters 
Building).  Washington,  D.C.  20202. 
Telephone:  (202)  245-2600. 

(Catalog  of  Federal  Domestic  Assislanre 
Program  No  84.003,  Bilingual  Education;  No. 
84.077.  Bilingual  Vocational  Training;  84.099. 
Bilingual  Vocational  Instructor  Training: 
84.100,  Bilingual  Vocational  Instructional 
Materials,  Methods,  and  Techniques) 

Dated;  September  5,  1984. 
Jesse  M.  Soriano, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

1^F  Doc  M- 23843  Filed  »-7-84:  8:45  am) 
BILUNO  CODE  4000-01-H 


DEPARTMENT  OF  ENERGY 
Inventory  of  Commercial  Activities 

agency:  Department  of  Energy  (DOE). 
action:  Notice  of  DOE  commercial 
activities  scheduled  for  review  in 
accordance  with  the  OMB  Circular  A- 
76. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  revised  OMB  Circular  A-76  (dated 
August  1983),  the  DOE  developed  and 
published  a  partial  inventory  of  its 
commercial  activities  in  Volume  49,  No. 
135  (July  12. 1984)  of  the  Federal 
Register.  The  information  contained  in 
this  Notice  revises  the  dates  for  which 
the  reviews  will  begin  for  four 
commercial  activities. 


Oganizatton  ano 
commercwii  act)vit> 


Geographic 
location 


Reviaef?  oata 
ol  ' 
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Oak  RKJge  Operationt 

Cttice   Reproduction 
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NY   Mew  Vofk  .        S«pi  196* 

ao Aug   1985 

10  Idano  Falls Ocl  1984 


TN   Oa*  RKjge  Sept   i»64 


In  addition,  the  ADP  support  activity 
performed  at  Tulsa,  Oklahoma  by  the 
Southwestern  Power  Administration  is 
deleted  from  the  inventory  of 
commercial  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  S.  Mayfield,  Chief,  Management 
Systems  Development  and  Evaluation 
Branch,  Department  of  Energy  (MA- 


213.2),  Room  4B-194,  Forrestal  Building. 
1000  Independence  Ave;iue.  SW., 
Washington,  D.C.  20585. 

Issued  in  Washington.  D.C.  August  29.  1984. 
K.  Dean  Helm*, 

.Acting  Director  of  Administration. 

\VV.  Ooc  St-238Z7  Filed  »-7-M;  M(  am) 
BIUJMO  coot  MSe-OI-M 


Office  of  the  Secretary 

Intent  To  Grant  Exclusive  Patent 
Ucense;  United  Western  Tecttnologies 
Inc. 

Notice  is  hereby  given  of  an  intent  to 
grant  to  United  Western  Technologies 
Inc.,  a  small  business  located  in 
Richland,  Washington,  an  exclusive 
license  to  practice  in  the  United  States 
the  invention  described  in  U.S.  Patent 
No.  3,533.273,  entitled  'Thermal  Surface 
Impedance  Method  and  Means  for 
Nondestructive  Testing."  The  patent  is 
owned  by  the  United  States  of  America. 
as  represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  hcense,  upon  a 
final  determination  in  accordance  with 
35  U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy,  Washington,  D.C.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license:  or 

(li)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously.- 

The  Department  will  review  all  written 
responses  to  this  notice,  and  will  grant 
the  license  if,  after  expiration  of  the  60- 
day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
;he  license  grant  is  in  the  public  interest. 

Signed  at  Washington,  DC  on  this  30th 
day  of  August  1984. 
Theodora  |.  Garrisli, 

General  Counsel. 

;FR  Doc  M- 23832  Filed  »-7-e4:  e^S  am] 
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Intent  To  Grant  Exclusive  Patent 
License;  University  of  Ctticago 

Notice  is  hereby  given  of  an  intent  to 
grant  to  University  of  Chicago  exclusive 
licenses  to  practice  in  the  United  States 
the  inventions  described  in  U.S.  Patent 
No.  3,957,031,  entitled  "Light  Collectors 
in  Cylindrical  Geometry":  U.S.  Patent 
No.  4.114,592,  entitled  "Cylindrical 
Radiant  Energy  Direction  Device  with 
Refractive  Medium";  U.S.  Patent  No. 
4,230.095,  entitled  "Idala  Light 
Concentrators  with  Reflector  Gaps";  and 
U.S.  Patent  No.  4,237,332,  entitled 
"Nonimaging  Radiant  Energy 
Directional  Device."  The  patents  are 
owned  by  the  United  States  of  America, 
as  represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  licenses  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  licenses,  upon 
a  final  determination  in  accordance  wiih 
35  U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents.  Department  of 
Energy,  Washington  DC.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  any  of  the  proposed 
licenses;  or 

(li)  An  application  for  a  nonexclusive 
license  to  practice  any  of  the  inventions 
in  the  United  States,  in  which  applicant 
states  that  he  has  already  brought  the 
particular  invention  to  practical 
application  or  is  likely  to  bring  the 
particular  invention  to  practical 
application  expeditiously. 
The  Department  will  review  all  written 
responses  to  this  notice,  and  will  grant 
the  licenses  if,  after  expiration  of  the  60- 
day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accorddnce  with  35  U.S.C.  209(cl.  that 
the  licenses  are  in  the  public  interest. 

Signed  at  Washington,  D.C.  on  this  30th 

day  of  .August  1984 

Theodore  J.  Garrish, 

Cf '">-'_:!  Ojunsel. 

ira  D)'    (H-2mH3  Filed  9-  r  ^J4.  a«  am) 
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Procurement  and  Assistance 
Management  Directorate;  Restriction 
of  Eligibility  for  Grant  Award 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  restriction  of 

eligibility  for  grant  award. 


summary:  DOE  announces  that, 
pursuant  to  10  CFR  600.7(b),  it  will 
award  on  a  restricted  eligibility  basis,  a 
grant  by  September  30, 1984,  to  assist  in 
the  design  and  development  of  an 
energy-related  program  for  public 
housing  residents.  The  grant  is  valued  at 
Sol. 763  for  an  eight-month  period. 

The  Department  of  Energy  has 
selected  the  unsolicited  proposal  of  The 
Assignment  Group  for  grant  funding. 
The  Assignment  Group,  a  minority 
business  enterprise,  has  proposed  to 
address  the  problem  of  how  to  minimize 
the  energy  costs  associated  with  public 
housing  by  designing  and  developing  an 
energy-related  demonstration  program 
that  educates  the  tenants,  facilitates 
supportive  business  development,  and 
trains  residents  to  provide  needed 
services.  The  approach  includes  three 
phases  that  ascertain  energy  costs  and 
tenant  decision  styles,  design  and 
develop  a  program  to  modify  energy 
consumption  patterns  and  provide 
corrective  measues,  and  disseminate  the 
results  to  other  public  housing 
authorities. 

Through  this  effort,  DOE  will  be 
carrying  out  its  legislative  mandate 
under  section  211(d)  of  Pub.  L.  95-619. 
whereby  the  Director  of  the  Office  of 
Minority  Economic  Impact  (MI)  may 
enter  into  agreements  with  minority 
business  enterprises  and  organizations 
to  assist  in  the  development  of  minority 
communities.  In  addition,  MI  may 
develop  technical  assistance  programs 
to  encourage,  promote,  and  assist 
minority  business  enterprises  in 
establishing  and  expanding  energy- 
related  business  opportunities  which  are 
located  in  minority  communities  and 
which  can  provide  jobs  to  workers  in 
such  communites. 

This  program  will  enable  DOE  to 
provide  technical  energy  savings 
support  to  minority  communities. 
Furthermore,  once  a  model  is  developed 
and  the  results  disseminated,  estimated 
future  requirements  to  sustain  the  design 
are  minimal — if  anything.  The  cost 
savings  to  public  housing  authorities 
make  it  in  their  interest  to  adopt  the 
model  and  its  costs — if  it  demonstrates 
savings  and  meets  the  objective  of 
modifying  tenant  energy  consumption 
patterns. 

Award  No.  DE-FG01-85MI10046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  C.  Sendejo,  MA-152.2,  U.S. 
Department  erf  Energy,  Office  of 
Procurement  Operations.  Washington. 
D.C.  20585. 


Issued  in  Washington.  D.C,  on  August  31, 
1984. 
Berton  |.  Roth, 

Director.  Procurement  and  Assistance 
Management  Directorate. 

|KR  Doc  9*-Zieao  Filed  9-7-84.  8  45  am| 
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Economic  Regulatory  Administration 

lOocket  No.  ERA-FR-84-016;  OFC  Case  No. 
65036-9251-21.22-221 

Northern  California  Power  Agency, 
Alameda  Peaking  Facility;  Acceptance 
of  Petition 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACnOM:  Notice  of  Acceptance  of  Petition 
from  Northern  California  Power  Agency. 
Alameda  Peaking  Facility,  for 
Exemption  and  Availability  of 
Certification. 

SUMMARY:  On  July  30. 1984,  the  Northern 
California  Power  Agency,  Alameda 
Peaking  Facility  (NCPA  Alameda)  Tded 
a  petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act)  (42  U.S.C.  8301 
et  seq.)  which  (1)  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  electric 
powerplants  and  (2)  prohibit  the 
construction  of  a  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  4fi  F'R  598''2  (December  7. 
1981). 

NCPA  Alameda  requested  a 
permanent  peakload  exemption  under  10 
CFR  503.41  for  a  simple-cycle 
combustion  turbine  installation 
consisting  of  two  25.8  MW  combustion 
turbine-generator  systems  and 
appurtenant  equipment  with  a  maximum 
heat  input  rate  of  323  million  Btu  per 
hour  per  turbine.  The  proposed  units  are 
to  be  installed  at  the  NCPA  Alameda 
facility  in  Alameda,  California.  The 
powerplant  will  be  capable  of  burning 
natural  gas  and  petroleum. 

ERA  has  determined  that  the  petition 
und  certification  for  the  requested 
exemption  is  complete  in  accordance 
w  ith  the  final  rales  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
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retains  the  right  to  request  additional 
relevant  information  from  NCPA 
Alameda  at  any  time  during  these 
proceedings  where  circumstances  or 
procedural  requirements  may  so  require. 
A  review  of  the  petition  is  provided  in 
the  SUPPLEMENTARY  INFORMATION 
section  below: 

As  provided  in  section  701  (c)  and  (d) 
of  FUA  and  10  CFR  501.31  and  501.33  of 
the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE.  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue,  SW.,  Room  lE- 
190.  Washington,  D.C.  20585,  Monday 
through  Friday.  8:00  a.m.-4:00  p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  October  25,  1984.  A  request  for 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  period. 
ADDRESS:  Fifteen  copies  of  written 
comihents  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration,  Office  of 
Fuels  Programs,  Case  Control  Unit, 
Room  CA-007, 1000  Independence 
Avenup  ?W.,  Washington,  DC  205fi5. 

Docket  No.  ERA-FC-84-016  should  bo 
printed  on  the  ou'side  of  the  envelope 
and  the  docket  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Anthony  Wayne,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue.  SW..  Rnnm  r,A-n73, 
Washington,  D.C.  20505,  Phone  (202) 
252-1730 
Steven  E.  Ferguson.  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building.  Room 
6D-033,  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585.  Phone 
(202)  252-6947 

SUPPLEMENTARY  INFORMATION:  RIA 

prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unie.ss  an  exemption  for  such  use  has 
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been  granted  by  ERA.  NCPA  Alameda 
has  filed  a  petition  for  a  permanent 
peakload  powerplant  exemption  to  use 
petroleum  or  natural  gas  as  a  primary 
energy  source  in  its  proposed  Alameda 
Cahfornia  facihty's  simple-cycle 
combustion  turbine  installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2)ni).  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant.  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  NCPA 
Alameda  petition. 

NCP.A  Alameda  submitted  a  certified 
stateiTient  by  a  duly  authorized  officer  to 
the  effect  that  the  proposed  oil  and /or 
gasfired  combustion  turbine  generator 
will  be  operated  solely  as  a  peakload 
powerplant. 

NCPA  Alameda  also  certified  that  the 
maximum  design  capacity  of  the 
powerplant  is  49.5  megawatts  and  that 
the  maximum  generation  that  will  be 
allowed  during  any  12-month  period  for 
the  combustion  Uirbine  is  the  design 
capacity  times  1.500  hours  or  74,250 
megawatts. 

On  February  23,  1982.  DOE  published 
in  the  Federal  Register  (47  FR  79"6)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  perm.anent  exemption  for  peakload 
powerplants,  is  among  the  classes  of 
actions  that  DOE  h.is  categorically 
exrluHpri  frnrn  the  rpquirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significandy 
affect  the  quality  of  the  human 
environment.  NCPA  Alameda  has 
certified  that  it  will  secure  all  apphcable 
permits  and  approvals  prior  to 
commencement  of  operation  of  the  new 


units  under  exemption.  DOE's  Office  of 

Environment,  in  consultation  with  the 
Office  of  the  General  Counsel  will 
review  the  completed  environmental 
checklist  submitted  by  NCPA  Alameda 
pursuant  to  10  CFR  503.13,  together  with 
other  relevant  information.  Unless  it 
appears  during  the  proceeding  on  NCPA 
Alameda's  exemption  that  the  grant  or 
denial  of  the  exemption  will 
significantly  affect  the  quality  of  the 
human  environment,  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501.3fb)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
NCPA  Alameda  is  entiUed  to  the 
exemption  requested.  That 
determination  will  be  made  on  the  basis 
of  the  entire  record  of  these  proceedings, 
including  any  comments  received  in 
response  to  this  document. 

Issued  in  Washington.  DC.  on  August  29. 

1984. 

Robert  L  Davies, 

Director.  Coaf  and  Electricity  Division.  Office 
of  Fuels  Programs.  Economic  Regulatory  " 

Administration. 

1KB  Doc  «4-2382»  Filed  »-?-M  a  «S  «m| 
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I  Docket  Na  ERA-FR-S4-017;  OFC  Case  Na 
6S036-9252-21-221 

Northern  California  Power  Agency. 
LodI  Peaking  FaciUty;  Acceptance  of 
Petition 

AQENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Acceptance  of  Petition 
from  .Northern  California  Power  Agency, 
Lodi  Peaking  Facility,  for  Eoiieraption  and 
Availabihty  of  Certification. 

summary:  On  July  30,  1984,  the  Northern 
California  Power  Agencv.  Lodi  Peaking 
Facility  (.NCPA  Lodi)  Hied  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  from  the  provisions  of  the 
Powerolant  and  Indiisfri^!  Fuel  Use  Act 
of  1978  (FUA  or  the  Act)  (42  U.S.C.  8301 
et  seq]  which  (1)  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  electric 
powerplants  and  (2)  prohibit  the 
construction  of  a  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
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Register  at  46  FR  59872  (December  7. 
1981). 

NCPA  Lodi  requested  a  permanent 
peakload  exemption  under  10  CFR 
503.41  for  a  simple-cycle  combustion 
turbine  installation  consisting  of  one 
25.8  MW  combustion  turbine-generator 
system  and  appurtenant  equipment  with 
a  maximum  heat  input  rate  of  323 
million  Btu  per  hour.  The  proposed  unit 
is  to  be  installed  at  the  NCPA  Lodi 
facility  in  Lodi,  California.  The 
powerplant  will  be  capable  of  burning 
natural  gas  and  petroleum. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  NCPA  Lodi  at 
any  time  during  these  proceedings 
where  circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below: 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
AvailabiUty  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW.,  Room  lE- 
190.  Washington.  D.C.  20585,  Monday 
through  Friday.  8:00  a.m.-4:00  p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  October  25. 1984.  A  request  for 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit. 


Room  GA-007. 1000  Independence 
Avenue.  SW..  Washington.  D.C.  20585. 

Docket  No.  ERA-FC-84-017  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Wayne.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  1000  Independence 
Avenue.  SW..  Room  GA-073. 
Washington.  DC.  20585,  Phone  (202) 
252-1730 
Steven  E.  Ferguson.  Office  of  the 
General  Counsel.  Department  of 
Energy,  Forrestal  Building,  Room 
6D-^33, 1000  Independence  Avenue, 
SW.,  Washington.  DC.  20585.  Phone 
(202)  252-6947. 
SUPPLEMENTARY  INFORMATION:  FUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  NCPA  Lodi  has 
filed  a  petition  for  a  permanent 
peakload  powerplant  exemption  to  use 
petroleum  or  natural  gas  as  a  primary 
energy  source  in  its  proposed  Lodi. 
California  facility's  simple-cycle 
combustion  turbine  installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  NCPA  Lodi 
petition. 

NCPA  Lodi  submitted  a  certified 
statement  by  e  duly  authorized  officer  to 
the  effect  that  the  proposed  oil  and/or 
gas-fired  combustion  turbine  generator 
will  be  operated  solely  as  a  peakload 
powerplant. 

NCPA  Lodi  also  certified  that  the 
maximum  design  capacity  of  the 
powerplant  is  24.7  megawatts  and  that 
the  maximum  generation  that  will  be 
allowed  during  any  12-month  period  for 
the  combustion  turbine  is  the  design 
capacity  times  1.500  hours  or  37,125 
megawatts. 


On  February  23. 1982.  DOE  published  . 
in  the  Federal  Register  (47  FR  7976)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  NCPA  Lodi  has  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  unit  under 
exemption.  DOE's  Office  of 
Environment,  in  consultation  with  the 
Office  of  the  General  Counsel,  will 
review  the  completed  environmental 
checklist  submitted  by  NCPA  Lodi 
pursuant  to  10  CFR  503.13,  together  with 
other  relevant  information.  Unless  it 
appears  during  the  proceeding  on  NCPA 
Lodi's  exemption  that  the  grant  or  denial 
of  the  exemption  will  significantly  affect 
the  quality  of  the  human  environment,  it 
is  expected  that  no  additional 
environmental  review  will  be  required. 

As  provided  in  10  CFR  501.3(b)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
NCPA  Lodi  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
comments  received  in  response  to  this 
document. 

Issued  in  Washington,  D.C.  on  August  29. 
1984. 

Robert  L.  Davies, 

Director,  Coal  and  Electricity  Division.  Office 
of  Fuels  Programs.  Economic  Regulatory 
Administration. 

IFRDni    84-23828  Filed  9-7-84.  8  45  am) 
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[Docket  No.  ERA-FR-84-018;  OFC  Case  No. 
65036-9253-21.  22-221 

Northern  California  Power  Agency, 
Placer  County  Peaking  Facility; 
Acceptance  of  Petition 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Acceptance  of  Petition 
from  Northern  California  Power  Agency, 
Placer  County  Peaking  Facility,  for 


Exemption  and  Availability  of 
Certification. 
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SUMMARY:  On  July  30.  1984.  the  Northern 
California  Power  Agency.  Placer  County 
Peaking  Facility  (NCPA  Placer)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  fDOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act)  (42  U.S.C.  8301 
etseq.)  which  (1)  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  electric 
powerplant  and  (2)  prohibit  the 
construction  of  a  new  powerplant    ' 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7, 
1981). 

.N'CPA  Placer  requested  a  permanent 
peakload  exemption  under  10  CP'R 
503.41  for  a  simple-cycle  combustion 
turbine  installation  consisting  of  two 
25.8  MW  combustion  turbine-generator 
systems  and  appurtenant  equipment 
with  a  maximum  heat  input  rate  of  323 
million  Btu  per  hour  per  turbme.  The 
proposed  units  are  to  be  installed  at  the 
NCPA  Placer  facility  in  Placer  County. 
California.  The  powerplant  will  be 
capable  of  burning  natural  gas  and 
petroleum. 

ERA  has  determmed  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501. 3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  NCP.A  Placer 
at  any  time  during  these  proceedings 
where  circumstances  or  procedural 
requirements  may  so  require.  A  review 
uf  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below; 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  thus  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  fil» containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room.  1000 


I 


Independence  Avenue,  SW..  Room  lE- 
190,  Washington.  DC.  20585,  Monday 

through  Friday,  8:00  a.m.-4:00  p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  October  25. 1984.  A  request  for 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit. 
Room  GA-007.  1000  Independence 
Avenue.  SW.,  Washington.  DC.  20585. 

Docket  No.  ERA-FC-*4-018  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Wayne.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW..  Room  GA-073, 
Washington,  DC  20585.  Wione  (202) 
252-1730. 
Steven  E.  Ferguson,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room 
6D-033,  1000  Independence  Avenue, 
SW..  Washington,  DC.  20585,  Phone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  FUA 

prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  NCPA  Placer  has 
filed  a  petition  for  a  permanent 
peakload  powerplant  exemption  to  use 
petroleum  or  natural  gas  as  a  pnman,' 
energy  source  m  its  proposed  Placer 
County.  Cahfomia  facility's  simple-cycle 
combustion  turbine  installation 

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  m  heu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 


exceeded.  However,  since  ERA  has 

determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant.  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  NCPA  Placer 
petition. 

NCPA  Placer  submitted  a  certified 
statement  by  a  duly  authorized  officer  to 
the  effect  that  the  proposed  oil  and/or 
gas-fired  combustion  turbine  generator 
will  be  operated  soiey  as  a  peakload 
powerplant. 

NCPA  Placer  also  certified  that  the 
maximum  design  capacity  of  the 
powerplant  is  49.5  megawatts  and  that 
the  maximum  generation  that  will  be 
allowed  during  any  12-month  period  for 
the  combustion  turbine  is  the  design 
capacity  times  1,500  hours  or  74.250 
megawatts 

On  February  23, 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7976)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
.National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidehnes,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants.  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  derual  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  NCPA  Placer  has  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  units  under 
exemption.  DOE's  Office  of 
Environment,  in  consultation  with  the 
Office  of  the  General  Counsel,  will 
review  the  completed  environmental 
checklist  submitted  by  NCPA  Placer 
pursuant  to  10  CFR  503.13,  together  with 
other  relevant  information.  Unless  it 
appears  during  the  proceeding  on  NCPA 
Placer's  exemption  that  the  grant  or 
denial  of  the  exemption  will 
significantly  affect  the  quaUty  of  the 
human  environment,  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501, 3(b)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
NCPA  Placer  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  made  on  the  basis 
of  the  entire  record  of  these  proceedings, 
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including  any  comments  received  in 
response  to  this  document. 

Issued  in  Washington.  D.C..  on  August  29. 
1984 
Robert  L.  Oavies. 

Director.  Coal  and  Electricity  Division.  Office 
of  Fuels  Programs.  Economic  Regulatory 
Administration. 

't'S  n,)C  8*-23831  Fried  9---84;  8  45  ami 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  CIB4-332-0001 

Cities  Service  Oil  and  Gas  Corp.,  et  al.; 
Petition  To  Amend 


September  4.  1984 

Take  notice  that  on  August  14.  1984, 
Cities  Service  Oil  and  Gas  Corporation, 
CanadianOxy  Offshore  Production 
Company.*  and  Oxy  Petroleum,  Inc. 
(Cities),  filed  in  Docket  No.  CI84-332- 
000  a  petition  pursuant  to  sections  4  and 
7  of  the  Natural  Gas  Act  and  the 
provisions  of  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  asking  the 
Commission  to  extend  to  December  31, 
1985,  and  otherwise  amend  the  terms 
and  conditions  of  the  June  29,  1984. 
order  ^  issuing  a  certificate  of  public 
convenience  and  necessity  authorizing 
Cities  to  implement  a  special  marketing 
program  called  the  Consumer-Oriented 
Gas  Sales  (COGS)  Program,  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  June  29. 1984,  order  granted  (1) 
Cities  blanket  authorization  to  sell 
natural  gas  for  resale  in  interstate 
commerce;  (2)  limited-ierm,  partial 
abandonment  authorization  for  certain 
natural  gas  sales:  (3)  abandonment 
authority  for  sales  and  transportation  of 
n.^tural  gas  under  the  certificate;  and  (4) 
authorization  for  transportation  of 
natural  gas  by  willing  interstate  pipeline 
companies.  The  certificate  authorizing 
the  COGS  Program  expires  on  October 


'  Cities  Offshore  Production  Company,  a  co- 
dpplicanl  for  the  certificate  authorizing  the  COGS 
Program,  recently  changed  its  name  to 
CanadianOxy  Offshore  Production  Company  See 
Application  of  Canadian  Offshore  Production  Co  to 
Amend  Certificates  of  Public  Convenience  and 
Necessity  to  Substitute  CanadianOxy  Offshore 
Production  Co.  for  Cities  Offshore  Production  Co  In 
such  Certificates  and  In  Any  Other  Related 
Proceedings.  Docket  No.  G-10139  (filed  luly  18. 
iae4) 

'  See  Cities  Service  Oil  and  Gas  Corporation  el 
al .  Docket  No.  C184-332-000.  27  FERC  ^61.493 
(19M). 


31,  1984.  the  same  date  all  of  the  SMP's 
authorized  by  the  Commission  are 
scheduled  to  expire. 

Cities  states  that  the  delay  between 
the  filing  of  the  COGS  application  and 
the  issuance  of  the  order  authorizing  the 
COGS  Prograir  left  Cities  with  only 
three  months  within  which  to  implement 
the  program.  Cities  believes  this  is  not 
enough  time  to  market  a  successful 
alternative  gas  sales  program  and 
accurately  assess  its  merits.  Cities 
states  that  operation  of  the  COGS 
Program  for  only  three  months  cannot 
significantly  reduce  either  the  gas 
deliverability  surplus  or  take-or-pay 
obligations.  Cities  therefore  requests 
that  the  Commission  extend  the  COGS 
certificate  to  December  31.  1985.  Cities 
states  that  it  recognizes  the 
Commission's  concern  that  gas  under 
sections  102  and  103  of  the  Natural  Gas 
Policy  Act  of  1H78  (NGPA)  will  become 
deregulated  on  January  1, 1985,  and  that 
the  effect  of  deregulation  is  uncertain. 
Cities  believes  the  Commission  cannot 
determine  the  effect  of  SMP's  in  the 
newly  deregulated  market  if  it  allows 
the  programs  to  expire  on  October  31. 
1984,  and  states  that  Cities'  reports  on 
the  prices  and  volumes  of  COGS 
transactions  will  enable  the  Commission 
to  monitor  the  effect  of  deregulation. 

In  addition.  Cities  states  that, 
although  it  recognizes  that  some 
reporting  may  be  necessary  to  provide 
continuing  information  on  the  success  of 
S.MP's,  a  quarterly  or  semi-annual 
reporting  period  would  be  adequate  to 
monitor  the  programs  and  would  reduce 
costly  administrative  burdens  on  the 
Commission  and  the  certificate  holders. 

Cities  states  that  the  disclosure  of 
commercially  sensitive  information  has 
made  some  otherwise  eligible 
purchasers  reluctant  to  enter  into  SMP 
transactions  and  that  the  reporting 
requirement  should  be  confined  to  the 
volumes  and  prices  of  the  COGS 
transaction  and  should  not  inquire  into 
the  details  of  alternative  transactions. 
Cities  believes  that  this  modification  of 
the  reporting  requirements  would 
encourage  wider  participation  in  the 
COGS  Prograrr  without  significantly 
affecting  the  Commissions  ability  to 
monitor  the  program. 

Finally,  Cities  requests  that  it  be 
permitted  to  market  all  gas  within  the 
sections  102,  103  or  107  NGPA  pricing 
categories,  whether  dedicated  or 
undedicated,  if  the  gas  otherwise 
qualifies  for  sale  under  the  COGS 
Program  -Jities  states  that  it  has  sold 
and  will  contine  to  sell  undedicated  gas 
in  the  spot  market  under  self- 


implementing  authorization.^  Cities 
believes  that  the  joint  marketing  of  both 
dedicated  and  undedicated  gas  under 
COGS  is  prefereable  because  this 
approach  would  increase  purchaser 
acceptance  of  spot  sales  and  reduce  the 
overall  gas  deliverability  surplus. 

Cities  states  that  it  believes  that  a  full 
evidentiary  hearing  is  not  called  for  and 
that  an  informational  conference  on  the 
petition  would  be  appropriate;  however, 
Cities  believes  that  any  hearing  held  on 
this  petition  must  be  expedited  or  the 
certificate  authorizing  the  COGS 
Program  will  expire  before  the  end  of 
the  hearing  and  the  many  benefits  of  the 
program  will  be  foregone. 

If  the  Commission  is  unable  to 
schedule  this  application  for  final 
disposition  before  the  certificate 
authorizing  the  COGS  Program  expires. 
Cities  requests  that  the  Commission 
extend  the  term  of  the  COGS  Program 
for  a  temporary  period  sufficient  to 
ensure  that  the  program  will  not  lapse 
while  the  Commission  completes  its 
review  of  the  COGS  Program.  Cities 
states  that  it  has  found  that  many 
potential  purchasers  are  reluctant  to 
enter  into  COGS  transactions  because 
of  their  uncertainty  over  whether  Cities 
will  be  allowed  to  continue  supplying 
their  needs  after  October  31,  1984.  Cities 
believes  that  by  granting  a  temporary 
extension,  the  Commission  can  alleviate 
those  concerns  and  help  to  ensure  the 
success  of  the  COGS  Program. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  September 
12,  1984.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
pariticipate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Lois  O.  Casliell. 
acting  Secretary.  • 

|FR  Doc  84-23857  Filed  9-7-84;  8:45  am) 
BILLING  CODE  6717-01-M 


'  See  Order  No  234-B.  4fl  FR  34.872  (July  20.  1983) 
(to  be  codified  al  18  CFR  157  209(e):  Order  No.  319. 
48  FR  34.875  (|uly  20  1983)  (to  be  codified  in 
scattered  sections  of  IB  CFR  157.202-10.  284.205-22. 
-.222)). 
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[Docket  No.  CPS4-6S2-000] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

September  5,  1984. 

Take  notice  that  on  August  15, 1964. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorkle  Avenue.  SE.. 
Charleston,  West  Virginia  25314,  filed  in 
Docket  No.  CP84-652-000  a  request 
pursuant  to  $  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Columbia  Transmission  proposes  to 
construct  one  new  delivery  point  for  an 
existing  wholesale  customer  and  the 
construction  and  operation  of  certain 
related  measuring  and  regulating 
facilities  under  the  authorization  issued 
in  Docket  No.  CP83-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  m  the  request  which 
is  on  file  with  the  Commission  and  open 
fo  public  inspection. 

Columbia  Transmission  proposes  to 
construct  an  emergency  point  of  delivery 
to  Auxier  Road  Gas  Company  (Auxier 
Road)  for  the  account  of  Columbia  Gas 
of  Kentucky.  Inc.  (Columbia  of 
Kentucky).  The  estimated  cost  of  the 
proposed  measuring  and  regulating 
facilities  is  $12,900.  Columbia 
Transmission's  deliveries  to  Columbia 
of  Kentucky  would  be  made  under  its 
Rate  Schedule  CDS  and  would  be  within 
Columbia  Transmissions  currently 
authorized  level  of  sales  to  Columbia  of 
Kentucky. 

On  July  6.  1984,  the  Commission 
issued  an  order  approving  an  offer  of 
settlement  among  the  parties  to  the 
proceeding  in  Docket  No.  CP83^1R9-000, 
namely  Kentucky  West  Virginia  Gas 
Cc  Tipany  (Kentucky  West).  Columbia 
Transmission.  Columbia  of  Kentucky, 
and  the  Commission's  staff.  Said  order 
provides  for  the  establishment  of  an 
emergency  interconnection  between  the 
pipeline  facilities  of  Kentucky  West  and 
Auxier  Road  and  Floyd  County, 
Kenturkv  It  is  explained  that  deliveries 
throuj.;.  the  proposed  interconnection 
would  be  considered  as  sales  for  resale 
by  Kentucky  West  to  Columbia 
Transmission  and  by  Columbia 
Transmission  to  Columbia  of  Kentucky 
to  Auxier  Road.  The  emergency 
interconnection  would  help  assure  a 
stable  source  of  supply  for  the 
consumers  supplied  from  a  certain 
portion  of  Auxier  Road's  distribution 
system,  it  is  submitted. 

Any  person  or  the  Commission  s  staff 
may.  within  45  oays  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
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385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  wnthdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Serretary 

in*  LVk   IH-Z3».S9Fil(>d  i»---ft4.  8«s«ml 
BILUMQ  COOe  e717-0VHi 


[Docket  No.  CP84-640-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Request  Under  Blanket  Autttortzation 

September  5.  1964. 

Take  notice  that  on  August  10.  1964, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston.  ' 
Texas  77001,  filed  in  Docket  No.  CP&4- 
640-000  a  request  pursuant  to  5  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  that  Panhandle 
proposes  to  transport  natural  gas  on 
behalf  of  Anchor  Glass  Container 
Corporation  (Shipper),  under  the 
authorization  issued  in  Docket  No. 
CP83-83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  up  to 
4,000  Mcf  of  natural  gas  per  day  and  up 
to  1.460,000  Mcf  of  natural  gas  per  year 
on  behalf  of  Shipper.  It  is  stated  that 
Shipper  is  purchasing  gas  from 
Continental  Natural  Gas.  Inc.,  at  the 
tailgate  of  the  Union  Texas  Petroleum 
plant  which  is  attached  to  Panhandle  s 
system  in  Major  County,  Oklahoma. 
Panhandle  proposes  to  transport  the  gas 
(less  four  percent  reduction  for  fuel)  to 
Shipper  in  Randolph  Country,  Indiana. 
Panhandle  attests  that  Shipper  is  an 
existing  direct  industrial  sales  customer 
of  Panhandle. 

Panhandle  also  requests  flexible 
authority  to  add  and  delete  sources  of 
supply  or  receipt/delivery  points. 
Panhandle  would  file  additional 
information  to  ensure  that  any  changes 
in  sources  or  receipt/delivery  points 
would  be  on  behalf  of  Shipper  at  the 
same  location  and  under  the  same  terms 
and  conditions  as  would  be  authorized 
in  the  instant  docket. 


Panhandle's  proposal  transportation 
charge  would  be  based  upon 
Panhandle's  Schedule  OST  and  there 
would  be  no  5-cent  added  incentive 
charge. 

Shipper  would  utilize  the  gas 
transported  for  process  heating,  it  is 
stated.  Panhandle  further  states  that  it 
would  not  construct  or  add  to  its 
existing  facilities  to  provide  this 
transportation  service  The  term  of  the 
proposed  service  would  be  from  the  date 
automatic  authorization  expires  until  the 
eariier  of  (1)  eighteen  months  from  the 
May  16,  1984.  date  of  the  transportation 
agreement.  (2)  termination  of  the 
authorization  as  provided  by  Subpart  F 
of  18  CFR  Part  157.  or  (3)  temiination  of 
the  service  by  any  of  the  parties. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  f*rocedural  Rules  (16  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  .Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary 

|FB  Doc  M-23880  Filed  e-7-«4;  MS  •»{ 
BILUNC  COOE  C717-01-M 

[Docket  No*.  CP«3-333-0ie,  CP»3-342-001, 
CP83-343-002,  CP83-354-020.  CP»3-355- 

001] 

PanMark  Gas  Co^  et  al.,  Petition  To 
Amend 

September  4.  1984. 

Take  notice  that  on  August  24. 1984, 
PanMark  Gas  Company  (PanMark),  P.O. 
Box  1642.  Houston,  Texas  77(X)1. 
Panhandle  Eastern  Rpe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77001.  and  Trunkline  Gas 
Company  (Trunkline).  P.O.  Box  1642, 
Houston,  Texas  77001.  (referred  to 
jointly  as  Petitioners)  filed  in  Docket 
Nos.  CP83-333-018,  CP83-342-001 , 
CP83-343-002,  CP83-354-020,  and  CP83- 
355-001  a  petition  to  amend  the  order 
issued  March  19, 1984,  in  Docket  No. 
CP83-333-000,  et  al..  pursuant  to  Section 
7  of  the  Natural  Gas  Act  so  as  to 
authorize  the  extension  of  the  term  of 


the  authorization  from  October  31, 1984. 
to  December  31. 1985,  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Petitioners  slate  that  on  May  23.  1983, 
PanMark  filed  for  authorization  in 
Docket  No.  CP83-333-000  to  implement 
a  load  retention  program,  the  purpose  of 
which  was  to  retain  or  regain  industrial 
load  on  the  Panhandle  and  Trunkhne 
systems  which  faced  competition  with 
residual  fuel  oil.  Il  is  further  stated  that 
on  May  26, 1983,  Panhandle  and 
Trunkline  filed  in  Docket  No.  CP83-343- 
000  and  Docket  No.  CP83-342-000. 
respectively,  seeking  authority  to 
provide  a  transporation  service  for 
PanMark  supplies  of  natural  gas.  and 
that  Trunkline  and  PanMark  jointly  filed 
on  May  31. 1983.  in  Docket  No.  CP83- 
354-000  on  behalf  of  Trunklme's 
producer-suppliers  for  partial 
abandonment  of  certificated  producer 
sales  to  Trunkline  and  for  a  limited-term 
certificate  with  pregranted 
abandonment  authorization  authorizing 
the  producers  to  make  sales  directly  to 
PanMark.  It  is  stated  that  also  on  May 
31. 1983,  Panhandle  and  PanMark  jointly 
filed  in  Docket  No.  CP83-355-000  on 
behalf  of  Panhandle's  producer- 
suppliers,  seeking  similar  authority. 

Petitioners  state  that  by  an  order 
issued  August  1. 1983,  the  proceedings  in 
Docket  Nos.  CP83-333-000.  CP83-342- 
000.  CP83-343-000.  CP83-354-000  and 
CP83-355-000  were  consolidated.  It  is 
indicated  that  a  stipulation  and 
agreement  in  Docket  No.  CP83-333-000, 
et  al..  was  filed  with  the  Commission  on 
December  14, 1983.  It  is  further  stated 
that  on  March  19, 1984,  the  Commission 
issued  its  Order  Modifying  Stipulation 
and  Agreement  and  Granting 
Certificates  in  Docket  No.  CP83-333-000. 
et  al.,  and  that  the  Commission's  order 
authorized  the  PanMark  program  to  go 
into  effect  through  October  31. 1984. 
Petitioners  state  it  also  provided  for  the 
limited-term  blanket  abandonment 
authorization  on  behnlf  of  Panhandle's 
and  Trunkline's  producers  and 
authorized  the  limited-term  blanket 
transportation  of  PanMark  gas  by 
Panhandle  and  Trunkline. 

It  is  claimed  that  at  the  time  of  the 
initial  filing  by  PanMark  both  Panhandle 
and  Trunkline  were  in  worsening 
situations  on  their  respective  pipeline 
systems  because  the  rising  costs  of 
natural  gas  supplies  had  forced  the 
Panhandle  and  Trunkline  sales  price 
upward  to  the  point  where  fuel 
switching  was  occurring.  It  is  asserted 
that  this,  coupled  with  the  economic 
downturn  and  warmer  than  normal 
winter  weather,  had  created 


increasingly  larger  losses  of  sales  load 
on  the  Panhandle  and  Trunkline 
systems.  If  is  contended  the  results  of 
this  load  loss  were  twofold:  first,  as 
customers  left  the  system,  those 
remaining  customers  were  required  to 
contribute  more  toward  the  recovery  of 
costs;  second,  the  decline  in  sales  forced 
Panhandle  and  Trunkline  to  reduce 
purchases  of  natural  gas  from  producers, 
it  is  asserted  these  cutbacks  increased 
the  take-or-pay  liability  facing  the 
pipelines  and  further  exacerbated  the 
rising  sales  price  problem. 

Petitioners  claim  that  faced  with  this 
deteriorating  market,  they  responded 
with  the  development  of  the  PanMark 
program.  Petitioner's  state  PanMark 
supplies  were  allowed  to  compete  with 
new  loads  not  previously  served  by 
natural  gas  or  to  requirements  which 
would  otherwise  be  served  by 
alternative  fuels,  producer  direct  sales 
arrangements,  gas  made  available  under 
industrial  sales  programs,  or  other 
similar  programs,  gas  sold  by  pipelines 
under  special  discount  rates  or  in  off- 
system  sales,  propane  or  synthetic 
natural  gas.  or  gas  sold  under 
interruptible  sales  rate  schedules.  It  is 
further  stated  that  the  order  granted 
authorization  for  a  term  ending  October 
31.  1984. 

It  is  asserted  that  the  PanMark 
program  went  into  operation  on  June  1. 
1984.  and  that  at  this  time  Petitioners 
have  two  months  of  historic  data  on  the 
program.  It  is  further  stated  the 
PanMark  program  has  resulted  in  take- 
or-pay  benefits  to  Panhandle  and 
Trunkline  and  if  extended  would  have 
the  possibility  of  significantly  reducing 
this  future  liability.  The  following  table 
summarizes  the  take-or-pay  relief  which 
Panhandle  and  Trunkline  claim  to  have 
received  in  these  months. 


Month 


Votumes 
(million  BtuI 


August  

September.. 


566,654 
2.473,745 


Month 

Company 

Volume 
(McO 

Take-or-pay 
relief 

Jun«,.„ 

Panhandle    

419,456 

S1  4*7  p<;7 

July 

.     (to    

519.388          2  003  184 

\ 

Total 

938.B46 

3.450.441 

Petitioners  aver  that  ordering 
paragraph  H  of  the  March  19.  1984.  order 
limited  the  sources  of  supply  under  the 
PanMark  program  to  a  producer  or 
supplier  who  ".  .  .  absolves  Panhandle 
and/or  Trunkline  of  take-or-pay  liability 
for  any  volumes  of  gas  sold  by 
PanMark".  Therefore,  it  is  explained, 
any  volume  of  gas  sold  by  PanMark 
results  in  a  one-to-one  take-or-pay 
benefit  to  either  Panhandle  or  Trunkline. 

Petitioners  indicated  that  the 
projected  PanMark  nominated  sales 
volumes  would  be  as  follows: 


Petitioners  submit  that  the  projected 
take-or-pay  benefit  to  be  received  on  the 
Panhandle  and  Trunkline  systems  would 
be  $2.1  million  for  August  and  $9.1 
million  for  September.  It  is  asserted  that 
if  the  September  1984  projection  were 
used  as  a  basis  to  estimate  the  take-or- 
pay  benefit  which  Panhandle  and 
Trunkline  would  receive  for  the 
proposed  14-month  extension  of  the 
Panmark  program,  the  benefit  for  this 
period  would  total  $127.4  million. 

Petitioners  claim  there  is  growing 
supplier  involvement  in  the  program.  It 
is  stated  that  in  June  three  suppliers 
participated  in  the  PanMark  program 
and  in  July  five  suppliers  participated  in 
the  program.  Petitioners  further  state 
that  in  August  theie  have  been  14 
packages  of  gas  nominated  by  suppliers 
for  a  total  nominated  supply  of  106.000 
Mcf  per  day  and  that  in  September  20 
packages  of  gas  have  been  nominated 
for  a  total  nominated  supply  of  116,000 
Mcf  per  day. 

Petitioners  claim  the  PanMark 
program  has  resulted  in  a  significant 
load  retention  on  the  Panhandle  and 
Trunkline  systems.  The  actual  PanMark 
sales  for  June,  estimated  sales  for  July 
and  projected  sales  for  August  and 
September  are  said  to  be  as  follows: 


Month 

Volume 
(rniHion  Btu) 

June „ 

July - 

August  _ 

Seplember _. 

408.246 
455.431 
566654 

2,473.745 

Total , _ 

3.904,076 

It  is  asserted  that  if  the  September 
projection  were  used  to  calculate  the 
total  load  to  be  retained  for  the 
proposed  14-month  extension  of  the 
PanMark  program  the  retained  load  for 
this  period  would  total  35,000.000  Mcf. 
The  major  percentage  of  this  load,  it  is 
explained,  would  be  sales  for  resale 
which  Panhandle  and  Trunkline  would 
make  to  their  jurisdictional  customers. 
Petitioners  state  these  customers  would 
derive  a  double  benefit.  F"irst.  they  claim 
load  retention  results  in  a  lower-fixed 
cost  per  unit  on  the  Panhandle  and 
Trunkline  system  and  the  distributor's 
system  and  second  they  claim  all 
customers  would  reap  the  benefits  of 
lower  take-or-pay  liabilities.  In  addition, 
it  is  stated  PanMark  volumes  which 
would  be  transported  for  those 
customers,  which  have  a  minimum 
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commodity  bill  in  their  service 
agreements,  would  have  those  volumes 
included  for  purposes  of  satisfying  their 
minimum  bill. 

Petitioners  believe  that  there  is 
evidence  that  the  demand  for  gas  under 
the  PanMark  program  is  growing.  It  is 
claimed  that  in  June  five  purchasers 
participated  in  the  program  and  in  July 
eleven  purchasers  participated  in  the 
program:  it  is  projected  that  this  would 
increase  to  thirteen  in  August  and  may 
be  seventeen  in  September. 

Petitioners  state  the  PanMark  program 
allows  Panhandle  and  Trunkline  to 
maximize  both  take-or-pay  and  load 
retention  benefits.  If  is  stated  all 
PanMark  gas  sold  would  be  gas  for 
which  either  Panhandle  or  Trunkline 
receives  a  take-or-pay  benefit.  It  is 
further  stated  Panhandle  and  Trunkline 
provide  transportation  service  to  their 
customers  under  Sections  157.205  and 
157.209  of  the  Commission's  Regulations. 
Petitioners  aver  that  while  this  results  in 
load  continuing  to  remain  on  the 
pipelines'  systems,  this  program  has 
provided  little  take-or-pay  benefit.  It  is 
claimed  that  during  the  month  of  July 
about  87  percent  of  these  transportation 
arrangements  involved  off-system  gas, 
whereas  under  the  PanMark  program, 
one  hundred  percent  of  the  gas  supplied 
would  be  on-system  gas  and  therefore 
would  provide  maximum  take-or-pay 
relief. 

Petitioners  state  that  despite  the 
initial  results  of  PanMark  they  still  face 
difficult  situations  on  their  systems  as  a 
whole.  It  is  said  Panhandle's  sales  have 
fallen  from  662,000,000  Mcf  in  1981  to 
455.000,000  Mcf  in  1983  and  that  they  are 
projected  to  decline  to  416,000,000  Mcf 
in  1984  and  428,000,000  Mcf  in  1985. 
Trunkline's  sales  have  dropped  from  a 
level  of  534,000,000  Mcf  in  1981  to 
311,000,000  Mcf  in  1983.  it  is  stated. 
Petitioners'  projections  for  the  years 
1984  and  1985  are  for  sales  of  293,000,000 
Mcf  and  277,000,000  Mcf,  respectively.  It 
is  further  stated  that  while  the  rate  of 
increase  in  take-or-pay  has  been  slowed 
by  negotiations  with  producers  and  by 
the  relief  gained  through  the  PanMark 
program.  Panhandle's  and  Trunkline's 
joint  take-or-pay  liability  could  increase 
by  $1.2  billion  at  the  end  of  1984,  but 
that  the  extension  of  the  PanMark 
program  would  assist  Panhandle  and 
Trunkline  in  controlling  take-or-pay 
liability  through  1985. 

Petitioners  claim  the  need  for  the 
PanMark  program  is  still  present  and 
will  exist  into  the  foreseeable  future.  It 
is  asserted  PanMark  was  initially  filed 
as  an  experimental  program  in  response 
to  a  changing  natural  gas  market 
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environment  where  it  wasiiifficult  to 
project  what  the  marketplace  would 
look  like  in  1985.  It  is  stated  that  based 
on  the  declining  sales  and  take-or-pay 
liabilty  problems  which  Panhandle  and 
Trunkline  face  today  and  given  the 
benefits  which  the  PanMark  program 
has  provided  Panhandle  and  Trunkline. 
the  PanMark  program  would  provide 
one  tool  to  work  toward  a  solution  to 
the  problems  which  Panhandle  and 
Trunkline  face  now  and  would  be 
expected  to  continue  to  face  in  1985. 
Petitioners  therefore  request  that 
authorization  for  this  program  be 
extended  until  December  31, 1985. 

If  is  stated  that  in  its  initial  filing  in 
Docket  No.  CP83-333-000,  PanMark 
stated  it  would  offer  to  purchase  and 
sell  its  nominated  requirements  on  a 
month-to-month  basis,  but  that  this  has 
proved  to  be  administratively 
burdensome  to  PanMark,  producers  and 
customers.  Petitioners  aver  this  has 
been  a  factor  in  the  decision  of  many 
end-users  to  purchase  off-system  gas 
supplies  that  they  can  obtain  for  longer 
terms.  PanMark  requests  authority  to 
change  this  procedure  so  as  to  offer  to 
purchase  and  sell  its  nominated 
requirements  on  a  flexible  basis  for 
periods  up  to  the  full  term  of  the 
requested  extension.  It  is  contended  this 
would  be  an  administrative  change  and 
in  no  way  would  it  change  the  reporting 
requirements  or  eligibility  requirements 
under  the  program. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Sept.  12, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedmg.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D,  Cashell, 
Acting  Secretary. 
[FR  Doc  84-23861  Filed  B-7-84:  8:«  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  CP8O-257-0O2] 

Southern  Natural  Gas  Co.  and  Florkia 
Gas  Transmission  Co.;  Petition  To 
Amend 

Sfiplember  5, 1984. 

Take  notice  that  on  August  13, 1984. 
Southern  Natural  Gas  Company.  P.O. 
Box  2563.  Birmingham.  Alabama  35202 
and  Florida  Gas  Transmission  Company 
(Petitioners),  P.O.  Box  44,  Winter  Park, 
Florida  32790,  filed  in  Docket  No.  CP80- 
257-002  pursuant  to  sections  7(b)  and  (c) 
of  the  Natural  Gas  Act  a  petition  to 
amend  the  Commission's  order  issued 
June  30,  1980,  in  Docket  No.  CP80-257- 
000  so  as  to  reflect  the  acquisition  by 
Shell  Offshore  Inc.  (Shell)  and  operation 
of  certain  facilities  and  permission  and 
approval  to  abandon  by  sale  an  interest 
in  these  certain  facilities,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioners  state  that  by  Commission 
order  issued  June  30, 1980,  they  were 
authorized  to  construct  and  operate 
certain  pipeline,  compression  and 
measurement  facilities  to  attach  natural 
gas  reserves  they  contracted  to  purchase 
from  Shell  from  the  Mississippi  Canyon 
Block  311  Field,  offshore  Louisiana.  It  is 
explained  that  Shell  advised  Petitioners 
that  it  has  required  the  utilization  of 
approximately  12  percent  of  the 
horsepower  of  the  previously  authorized 
compression  facilities  for  certain 
production  operations  of  Shell  at  the 
Mississippi  Canyon  Block  311  A 
Platform.  Upon  being  advised  of  Shell's 
compression  requirements.  Petitioners 
determined  that  sufficient  horsepower  is 
available  to  permit  Shell  to  utilize  a 
portion  of  the  compression  facilities  for 
its  production  operations. 

Accordingly,  Petitioners  request 
authorization  to  abandon  by  sale  to 
Shell  a  12  percent  ownership  interest  in 
the  4,000  horsepower  unit  located  on  the 
Mississippi  Canyon  Block  311  A 
Platform.  Further,  Petitioners  request 
that  their  outstanding  certificate  be 
amended  to  reflect  the  utilization  by 
Shell  of  12  percent  of  the  compression 
facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Sept.  26, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C,  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
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Procedure  {18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
w  ishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Ptumb. 
Secretary 

i  h'V  :)«c  a4-Z3W<.:  Fllrd  »-7-M;  8:45  am| 
BILUMG  COOC  6717-01-M 

I  Docket  No.  CI84-374-000) 

TXP  Operating  Co.;  Petition  To  Amend 

St-ptember4.  1984. 

Take  notice  that  on  August  24. 1984. 
TXP  Operating  Company  (TXP).  P.O. 
Box  1396.  Houston.  Texas  77251.  filed  in 
Docket  No.  CI84-374-000,  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act. 
a  petition  to  amend  the  Commission's 
order  of  July  24. 1984,  authorizing  TXP  to 
implement  a  special  marketing  program 
called  TransMart.'  TXP  requests  the 
Commission  to  amend  the  July  24. 1984, 
order  to  extend  the  term  of  the 
certificate  granted  thereby  to  December 
31.  1984,  or  to  such  date  as  the 
Commission  may  establish  in  any  order 
of  general  applicability  for  special 
marketing  programs  (SMP's),  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  July  24. 1984.  order  granted  (1) 
limited-term  partial  abandonment 
riuthorization  for  certain  presently 
certificated  sales:  (2)  limited  term 
certificate  authority  for  the  sale  for 
resale  of  jurisdictional  gas  by  TXP  in 
interstate  commerce  from  certain  of  its 
interests  in  the  Outer  Continental  Shelf 
of  the  Gulf  of  Mexico;  (3)  abandonment 
authorization  for  those  sales;  (4)  blanket 
transportation  authorization  for  any 
interstate  pipeline  company  able  and 
willing  to  participate  in  TransMart;  and 
(5)  abandonment  authorization  for  that 
transportation  service.  The  certificate 
authorizing  TransMart  expires  on 
October  31,  1984,  the  same  date  as  all  of 
the  SMFs  authorized  by  the 
Commission  are  scheduled  to  expire. 

TXP  states  that  actual  sales  under 
TransMart  commenced  on  July  27,  1984, 
three  days  after  the  Commission  issued 
its  order  authorizing  the  program.  TXP 
stdtes  that  it  filed  its  monthly  report  for 
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July  showing  that  there  was  one 
TransMart  sale  for  the  month.  TXP 
states  that  the  sale  was  made  to 
Consolidated  Edison  of  New  York.  Inc., 
a  local  distribution  company,  and 
totalled  45,  037  MMBtu  equivalent  of  gas 
at  a  price  of  $3.06  per  MMBtu. 

TXP  states  that  a  preview  into  August 
indicates  that  TransMart  sales  have 
increased  substantially  over  July  and 
that  for  August  TXP  received  six 
nominations  from  four  prospective 
purchasers  for  a  total  of  70,000  MMBtu 
per  day.  TXP  expects  to  make  these 
deliveries  at  prices  ranging  from  $3.05  to 
S3. 10  per  MMBtu  and  expects  sales 
under  TransMart  to  continue  to  increase 
as  the  program  matures. 

Due  to  TransMart's  brief  existence. 
TXP  states,  it  does  not  have  the 
necessary  historical  data  to  prove 
unequivocally  that  its  program  is 
consistent  with  the  Commission's 
objectives  in  authorizing  TransMart. 
TXP  believes  that,  unless  extended,  the 
program  will  be  of  too  short  a  duration 
to  be  a  meaningful  experiment  and  that 
an  extension  would  be  worthwhile  so 
that  TXP  could  provide  additional  data 
to  the  Commission. 

In  addition,  TXP  states  that  its 
situation  with  respect  to  excess 
deliverability  and  reduced  revenues  still 
exists  now  as  it  did  when  TXP  originally 
filed  its  TransMart  application  and  that 
an  extension  of  the  program  is 
necessary  so  that  TXP  can  continue  to 
generate  additional  revnues  and  cash 
flow  and  to  decrease  its  present  surplus 
of  deliverability. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  September 
12.  1984.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
3fi5.214  or  385. 211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  patty  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Lois  D.  Cashell. 
Acting  Secretofy. 

|FR  Dw  M-2386.1  Hied  9-7-««:  8:45  am) 
BILUNG  COOC  6717-01-M 


( Docket  No.  OF83-42»-001 1 

Applied  Energy  Services,  Inc.; 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

SepttMjiber  5,  19a4. 

On  July  27. 1984.  Applied  Energy 
Services,  Inc.  (Applicant),  1925  N.  Lynn 
Street.  Suit  1200.  Arlington.  'Virginia 
22209  submitted  for  filing  an  application 
ior  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  The  original  application 
was  filed  September  16. 1983,  noticed  by 
the  Commission  on  October  20, 1983  and 
granted  certification  in  an  order  issued 
on  December  15, 1983, 

The  facility  located  in  Beaver  Valley 
Pennsylvania  will  use  four  steam  boilers 
in  the  modified  facihty.  instead  of  three 
enabling  the  project  to  generate 
additional  steam  and  electricity.  The 
electric  power  production  capacity  of 
the  facility  will  increase  from  90 
megawatts  to  117.5  megawatts.  Other 
facility  characteristics  remain 
unchanged. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Elnergy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  'Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|KR  Oua  B4-238S6  Filed  »-7-«4:  8:45  (mj 
BILUNG  COOC  6717-<M-M 


I  Docket  No.  QF83-257-0021 

Cogentrtx  of  North  Carolina,  Inc., 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

September  5,  1984. 

On  August  6. 1984.  Cogentrix  of  North 
Carolina,  Inc.  (Applicant),  Two  Parkway 
Plaza,  Suite  2^0,  Charlotte,  North 
Carolina  28210  submitted  for  filing  an 
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application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  The  ongmal 
application  was  filed  on  September  12. 
1983.  was  noticed  by  the  Commission  on 
October  12.  1983  and  was  granted 
certification  in  an  order  issued 
December  8.  1983. 

Applicant  wishes  to  modify  the 
location  of  the  facility,  moving  it  from 
the  Guilford  Mills,  Inc.  Plant  in 
Greensboro,  North  Carolina  to  the 
Burlington  Industries  Sheffield  Plant  in 
Rocky  Mount.  North  Carolina.  The 
characteristics  of  the  facility  are  the 
same  as  described  in  the  original 
application,  except  that  the  useful 
thermal  energy  output  calculation  has 
changed  at  the  new  location. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Enersy 
Regulatory  Commission,  825  .North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 


(H!  D.jt   84-2«iSI<  Filed  9-7-8 

BILLING  CODE  e717-01-M 


R  48  am) 


Oil  Pipelines  Tentative  Valuations 

September  6.  1984. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  F"ebruary 
10.  1978  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  tentative 
valuations  are  under  consideration  for 
the  common  carriers  by  pipeline  listed 
below: 

1983  Reports 

Valuation  Docket  No.  PV— 

1364-000 — Acorn  Pipe  Line  Company, 
8441  Gulf  Freeway,  Houston,  TX  77017 

1414-000— Allegheny  Pipeline  Company, 
P.O  Box  2521.  Houston,  TX  77252 


1440-000— American  Petrofina  Pipe  Line 
Company,  P.O.  Box  2159.  Dallas,  TX 
75221 
1302-000 — Amoco  Pipeline  Company. 

200  E.  Randolph  Dr..  Chicago,  IL  60601 
1329-000— ARCO  Pipe  Line  Company. 
ARCO  Building,  Independence.  KS" 
67301 
1291-000— Ashland  Pipe  Line  Company. 
1000  Ashland  Dr..  Russell.  KY  41169" 
1381-000— Badger  Pipe  Line  Company. 
3400  So.  Badger  Rd.,  Arlington  Hghts.. 
IL  60005 
1430-000— Belle  Fourche  Pipeline 
Company.  895  West  River  Cross  Rd.. 
Casper.  WY  82601 
1425-000— Black  Lake  Pipe  Line 
Company,  3500  Oceangate.  Long 
Beach,  CA  90802 
1322-000 — Bucke\e  Pipe  Line  Company 

P.O.  Box  368.  Emmaus.  PA  18049 
1382-000— Butte  Pipe  Line  Company, 
P.O.  Box  2648.  Houston.  TX  77252 
1404-000— Calnev  Pipe  Line  Company, 

P.O.  Box  7.  Ft.  Worth,  TX  76101 
1465-000— C  &  T  Pipeline,  Inc..  P.O.  Box 

1396,  Houston,  TX  77001 
1416-000 — Chevron  Pipe  Line  Company. 
555  Market  St..  San  Francisco.  CA 
94120 
1427-000 — Chicap  Pipe  Line  Company. 
1650  East  Golf  Road,  Schaumburg,  IL 
60196 
1481-000— Chishoim  Pipeline  Company. 

1670  Broadway.  Denver  CO  80202 
1312-000— Citgo  Pipe  Line  Company. 

P.O.  Box  3758,  Tulsa.  OK  74102 
1433-000 — Collins  Pipeline  Company, 
P  O.  Box  2511,  Houston,  TX  7-00l" 
1422-000— Colonial  Pipeline  Company. 
Lenox  Towers,  P.O  Box  18855. 
Atlanta,  GA  30326 
1316-000— Continental  Pipeline 
Company,  3411  Richmond  Ave.. 
Houston,  TX  77252 
1426-000— Cook  Inlet  Pipe  Line 
Company,  1201  Elm  St.,  Dallas,  TX 
75270 
1365-000 — Crown-Rancho  Pipe  Line 
Corporation,  4747  Bellaire  Blvd.. 
Bellaire.  TX  77401 
1349-000— Diamond  Shamrock  Refining 
and  Marketing  Company.  3643  E. 
Commerce,  San  .A.ntonio,  TX  78220 
1411-000— Dixie  Pipeline  Company.  P.O. 

Box  42130,  Houston,  TX  77242 
1385-000— Emerald  Pipe  Line 
Corporation,  P.O  Box  631.  Amarillo, 
TX  79173 
1338-000— The  Eureka  Pipe  Line 
Company,  963  Market  Street, 
Parkersburg,  WV  26101 
1441-000 — Explorer  Pipeline  Company, 
2725  E.  Skelly  Dr.,  Tulsa,  OK  74105" 
1394-000 — Exxon  Pipeline  Company, 
P.O.  Box  2220.  Houston,  TX  77252- 
2220 


1341-000 — Farmland  Industries.  Inc.. 

3315  N.  Oak  Trafficwav.  Kansas  City. 

MO  64116 
1389-000— Four  Comers  Pipe  Une 

Company.  5900  Cherry  Avenue,  Long 

Beach.  CA  90805 
1402-000^-Getty  Pipeline,  Inc..  1670 

Broadway.  Denver,  CO  80217 
1436-000— Gulf  Central  Pipeline 

Company,  907  S.  Detroit  Ave.,  Tulsa,    , 

OK  74120 
1333-000 — Gulf  Pipeline  Company,  1301 

McKinney,  Houston,  TX  77010 
1409-000 — Hess  Pipeline  Company,  1185 

Avenue  of  the  Americas,  New  York. 

NY  10036 
1431-000 — Hydrocarbon  Transportation. 

Inc.,  2223  Dodge  Street.  Omaha,  NE 

68102 
1406-000— jay  hawk  Pipeline 

Corporation,  P.O  Box  1030.  Wichita, 

KS  67201 
1413-000— )et  Lines,  Inc..  522  Cottage 

Grove  Road,  Bloomfield,  CT  06002 
1375-000— Kaneb  Pipe  Line  Company, 

100  N.  Broadway,  Wichita,  KS  67202 
1299-000 — Kaw  Pipe  Line  Company, 

P  O.  Box  42130.  Houston.  TX  77242 
1429-000— Kerr-McGee  Pipeline 

Corporation,  Kerr-McGee  Center, 

Oklahoma  City,  OK  73125 
1435-000 — Kiantone  Pipeline 

Corporation,  P.O.  Box  780,  Warren, 

PA  16365 
1419-000— Lake  Charles  Pipe  Line 

Company,  P.O.  Box  300.  Tulsa.  OK 

74102 
1354-000— Lakehead  Pipe  Line 

Company,  Inc.,  3025  Tower  Avenue, 

Superior,  WI  54880-0789 
1403-000 — Laurel  Pipe  Line  Companv. 

P.O  Box  426,  Camp  Hill  PA  1:^011" 
1392-OnO— Marathon  Pipe  Line 

Company.  231  E.  Lincoln  St..  Findlay. 

OH  4.5840 
1395-000— Mid-Amenca  Pipeline 

Company.  1800  South  Baltimore 

Avenue,  Tulsa,  OK  74119 
1353-000— Mid- Valley  Pipeline 

Company,  907  S.  Detroit  Ave..  Tulsa, 

OK  74120 
1448-000— Mobile  Eugene  Island 

Pipeline  Company.  1201  Elm  St.. 

Dallas.  TX75270" 
1311-000 — Mobil  Pipe  Line  Company, 
First  International  Building,  1201  Elm 
St..  Dallas.  TX  75270 
1332-000 — National  Transit  Company, 

93  Bolivar  Dr.,  Bradford,  P,^  16701 
1455-000— Ohio  Oil  Gathering 
Corporation  II,  Suite  400.  201  King  of 
Prussia  Rd..  Radnor.  PA  19087 
1292-000— Ohio  River  Pipe  Line 
Company,  1000  Ashland  Drive. 
Russell,  KY  41169 
1417-000 — Olympic  Pipe  Line  Company, 
1000  Elm  St.,  Dallas.  TX  75270 
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1453-000 — Osage  Pipe  Line  Company, 

1670  Broadway.  Denver,  CO  80217 
1456-000 — Owensboro-Ashland 

Company,  1000  Ashland  Drive, 

Russell.  KY  41169 
1420-000 — Paloma  Pipe  Line  Company, 

3900  Thanksgiving  Tower,  Dallas.  TX 

75201 
1320-000 — Phillips  Pipe  Line  Company. 

944  Adams  Building.  Bartlesville,  OK 

74004 
1372-000 — Pioneer  Pipe  Line  Company. 

P.O.  Box  2197,  Houston,  TX  77252 
1343-000— Plantation  Pipe  Line 

Company,  3390  Peachtree  Rd.,  N.E.. 

Atlanta,  GA  30326 
1367-000— Platte  Pipe  Line  Company, 

231  E.  Lincoln  St.,  Findlav,  OH  45840 
1458-000— Pogo  Offshore  Pipeline 

Company.  P.O.  Box  61289,  Houston. 

TX  77208 
1410-000— Portal  Pipe  Line  Company, 

5613  DTC  Parkway.  Englewood.  CO 

BOlll 
1347-000— Portland  Pipe  Line 

Corporation.  30  Hill  Street,  South 

Portland.  ME  04106 
1327-000 — Pure  Transportation 

Company,  1650  East  Golf  Road. 

Schaumburg,  IL  60196 
142&-000— Santa  Fe  Pipeline  Company. 

907  S.  Detroit  Ave..  Tulsa.  OK  74120 
1450-000— Seaway  Pipeline,  Inc..  370 

Adams  Bldg..  Bartlesville,  OK  74004 
1369-000— The  Shamrock  Pipe  Line 

Corporation.  P.O.  Box  631,  Amarillo. 

TX  79173 
1326-000— Shell  Pipe  Line  Corporation, 

777  Walker  St.,  Houston,  TX  77002 
1335-000 — Sohio  Pipe  Line  Company, 

P.O.  Box  5774.  Cleveland.  OH  44101 
1424-000 — Southcap  Pipe  Line  Company. 

1650  East  Golf  Road.  Schaumburg.  IL 

60196 
1393-000— Southern  Pacific  Pipe  Unes, 

Inc.,  610  South  Main  Street.  Los 

Angeles,  CA  90014 
1370-000— Sun  Oil  Line  Company  of 

Michigan,  907  S,  Detroit  Ave..  Tulsa, 

OK  74120 
1315-000 — Sun  Pipe  Line  Company.  907 

S.  Detroit  Ave.,  Tulsa,  OK  74120 
1386-000— Tecumseh  Pipe  Line 

Company.  300  Oceangate,  Long  Beach, 

CA  90802^341 
1300-000— Texaco-Cities  Service  Pipe 

Line  Company.  P.O.  Box  42130, 

Houston,  TX  77242 
1408-000 — Texas  Eastern  Transmission 

Corporation-Little  Big  Inch  Division. 

P  O.  Box  2521,  Houston,  TX  77252 
129^-000— Texas-New  Mexico  Pipe  Line 

Company,  P.O.  Box  42130.  Houston, 

TX  77242 
1330-000— The  Texas  Pipe  Line 

Company,  P.O.  Box  42130,  Houston. 

TX  77242 
1449-000 — Texoma  Pipe  Line  Company. 

1210  Fourth  National  Bank  Building. 

Tulsa.  OK  74119 


1466-000— TcMnahawk  Pipe  Line 

Company,  P.O.  Box  376,  Tulsa.  OK 

74101 
1357-000 — Total  Pipeline  Corporation. 

One  Denver  Place,  Suite  2201.  P.O. 

Box  500.  Denver,  CO  80201 
l.rg-OOO— Trans  Mountain  Oil  Pipe  Line 

Corporation.  No.  800-601  W. 

Broadway.  Vancouver,  British 

Columbia,  Canada  V5Z  4C5 
1412-000— Trans-Ohio  Pipeline 

Company.  P  O.  Box  2521,  Houston,  TX 

77252 
1388-000— West  Emerald  Pipe  Line 

Corporation.  P.O.  Box  631.  Amarillo, 

TX  79173 
1463-000— Western  Oil  Transportation 

Company,  Inc.  1509  West  Wall, 

Midland.  TX  79701 
1396-000— West  Shore  Pipe  Line 

Company.  P  O.  Box  6110-A.  Chicago, 

IL  60680 
1362-000— West  Texas  Gulf  Pipe  Line 

Company,  P.O.  Box  3706.  Houston,  TX 

77253 
1421-000— W^hite  Shoal  Pipeline 

Corporation.  Kerr-McGee  Center. 

Oklahoma  City,  OK  73125 
1423-000— Williams  Pipe  Line  Company, 

P.O.  Box  3448,  Tulsa,  OK  74101 
1377-000 — Wolverine  Pipe  Line 

Company,  1201  Elm  St.,  Dallas,  TX 

75270 
1477-000— Wood  River  Pipeline 

Company,  P  O.  Box  2256.  Wichita,  KS 

67201 
1355-000 — Wyco  Pipe  Line  Company, 

P.O.  Box  6110-A,  Chicago.  IL  60680 
1373-000— Yellowstone  Pipe  Line 

Company,  P.O.  Box  2220,  Houston,  TX 

77001 

On  or  before  October  15,  1984, 
persons  other  than  those  specifically 
designated  in  section  19a(h)  of  the 
Interstate  Commerce  Act  having  an 
interest  in  these  valuations  may  file, 
pursuant  to  rule  214  of  the  Federal 
Energy  Regulatory  Commission's  "Rules 
of  Practice  and  Procedure"  (18  CFR 
385.214),  an  original  and  three  copies  of 
a  petition  for  leave  to  intervene  in  this 
proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act,  thereby  enabling  it  to 
file  a  protest.  It  is  required  that  a  copy 
of  the  petition  to  intervene  be  served  on 
the  individual  company  at  the  address  ' 
shown  above  and  that  an  appropriate 
certificate  of  service  be  attached  to  the 
petition.  Persons  specifically  designated 
in  section  19a(h)  of  the  Act  need  not  file 
a  petition:  they  are  entitled  to  fi>  a 


protest  as  a  matter  of  right  under  the 

statute. 

Francis  |.  Connor. 

Administrative  Officer,  Oil  Pipeline  Board 

im  D<)c  B4-:3-<»  Filed  9-7-84  8  45«m| 
BILUNG  CODE  6717-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPE-FRL-2666-31 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 
solicitation  and  the  expected  impact, 
and,  where  appropriate,  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  to  the 
public  for  review  and  comment 

FOR  FURTHER  INFORMATION  CONTACT: 

.Nanette  Liepman  (PM-223),  Office  of 
Standards  and  Regulations;  Regulation 
and  Information  Management  Division; 
U.S.  Environmental  Protection  Agency; 
401  M  Street,  S.W.;  Washington,  D.C." 
20460;  telephone  (202)  382-2742  or  FTS 
382-2742. 

SUPPLEMENTARY  INFORMATION: 

Research  and  Development  Programs 

•  Title:  Use  of  a  DOD-Style  System 
for  Collecting  Fi.scal  Status  Information 
from  lERL-RTP  Contractors  (EPA 
«1223) 

Abstract:  Firms  conducting 
engineering  research  and  development 
studies  for  EPA's  Office  of  Research  nnd 
Development  will  submit  fiscal  stdtus 
information  to  EPA  monthly.  The.se 
reports  will  help  Agency  project  officers 
monitor  conformance  with  project  plans. 

Respondents:  Certain  EPA  contractors 
doing  R&D  studies. 

Agency  PRA  Clearance  Requests 
Completed  by  O.MB 

EPA  #0191,  Manual  Vent  Valve 
Discharge  and  Relief  \alve  Discharge 
Reports  and  Records,  was  approved  on 
21  August  1984  (OMB  «2060-0071), 

Comments  on  all  parts  of  this  notice 
should  be  sent  to: 
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Nanette  Liepman  (PM-223).  U.S. 
Environmental  Protection  Agency. 
Office  of  Standards  and  Regulations. 
Regulation  &  Information 
Management  Division,  401  M  Street, 
S.W.,  Washington.  D.C.  20460. 
and 

Wayne  Leiss,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Buildmg  (Room  3228).  726 
lackson  Place,  N.W.,  Washington. 
DC.  20.503. 

Dated  August  31,  1984. 
Daniel  |.  Fioiino, 

Acting  Director.  Regulation  and  Jnformalion 
Management  Division. 

ire  D.1C.  8«-237ub  Filed  9- ■  -M  HAS  am| 
BIIXIMG  CODE  eS«O-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974;  Revision  to 
Existing  System  of  Records 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  The  purpose  of  this  notice  is  to 
revise  an  existing  system  of  records 
entitled,  "FEMA/SEC-1,  Security 
.Management  System"  to  add  the 
collection  of  eye  prints  as  a  new 
category  of  records.  The  Federal 
Emergency  Management  Agency  plans 
to  enter  into  an  agreement  with 
EyeDentify,  Inc.,  to  test  their 
EyeDentification  System  7.5  '^'*.  With 
just  a  quick  look  to  compare  a  live 
retinal  scan  with  an  eye  signature 
already  on  file,  the  EyeDentification 
System  7.5  grants  access  to  secured 
areas  or  equipment  while  keeping 
unauthorized  people  out.  Upon  signature 
recognition,  the  sy.stem  would 
automatically  activate  release  of  the 
security  mechanism  involved  and  allow 
authorized  individual  access  to  secure 
areas  and  sensitive  data. 

EFFECTIVE  DATE:  September  10.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

l.inda^.  Keener,  FOIA/Privacy 
Specialist,  (202)  287-0313. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Privacy  Act  of  1974,  as  amended  by 
the  Congressional  Reports  Elimination 
Act  of  1982  (Pub.  L.  97-375).  agencies  are 
required  to  publish  a  notice  of  the 
systems  of  records  they  maintain  that 
are  subject  to  the  act  only  when  the 
agency  is  establishing  a  new  system  or 
when  it  substantively  alters  an  existing 
system.  A  substantive  change  to  an 
existing  system  is  one  which  would  also 
require  a  "Report  on  New  Systems  '  and 
is  descriliedin  the  Office  of 


Management  and  Budget  s  Cirr:ular  A- 
108,  Transmittal  Memorandum  No.  1  and 
3  Thus,  a  change  to  the  system-notice 
that  does  not  require  such  a  report  need 
only  be  described  in  a  Federal  Register 
notice,  without  the  necessity  of 
pubhshmg  the  complete  text  of  the 
notice  For  the  convenience  of  interested 
parties,  we  are  publishing  the  sections 
of  the  system  of  records  itotice  and  the 
new  information  is  being  printed  in 
italics. 

On  November  21,  1984  (48  FR  52637), 
the  Federal  Emergency  Management 
Agency  published  the  complete  text  of 
the  syste.m  of  records.  "FEMA/SEC-1, 
Security  Management  System." 

Dated   August  30   1984 
lames  L.  Holton. 

Director.  Office  o^  Public  Affairs.  Federal 
Emergency  Management  Agency. 

FEMA/SEC-1 

SVSTEM  NAME: 

Security  Management  System 


CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Security  records  include:  Statement  of 
personal  history,  personal  data  (e.g., 
name,  address,  telephone  number  and 
social  security  number)  contained  on 
security  clearance  forms,  rosters,  lists. 
non-disclosure  statements,  and  forms  for 
record  container  combinations  and  other 
related  records.  Eye  prints  may  be 
contained  in  this  system  to  com.pare  a 
live  retinal  scan  wjth  an  eye  signature 
already  on  file  in  the  EyeDentification 
System  or  similar  system  to  grant 
access  to  secured  areas  or  equipment 
while  keeping  unauthorized  people  oal. 
Also,  this  system  contains  records 
concerning  Personnel  Security  Program 
for  positions  associated  with  computer 
systems  (Chapter  732  of  Federal 
Personnel  Manual),  Records  do  not 
contain  investigatory  materials. 
Secondary  System  will  also  include 
forms  for  requests  for  access  to  FEM.'\ 
Special  Access  Program,  notification  of 
disapproval  for  access  to  FEMA  Special 
Access  Program,  inadvertent  disclosure 
statements,  and  non-disclosure 
agreements.  Eye  prints  may  be 
contained  in  the  Secondary  System  to 
compare  a  live  retinal  scan  with  an  eye 
signature  already  on  file  in  the 
EyeDentification  System  or  similar 
system  to  grant  access  to  secured  areas 
or  equipment  while  keeping 
unauthorized  people  out. 


(FR  Dae  at-23»Oi  Filed  a--'-m  ftW  unj 
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FEDERAL  RESBWE  SYSTEM 

Bank  of  Boston  Corp^  «f  wL; 
Applications  To  Engage  de  Novo  In 
PermlssiMe  NontianMng  ActMtles 

The  companies  listed  in  this  notice 
have  filed  an  application  under  section 
225.23(aKl)  of  the  Board's  Regulabon  Y 

(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  J  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
imm.ediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  pary 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  27, 1984. 

A  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1  Bank  of  Boston  Corporation, 
Boston,  Massachusetts:  to  engage  de 
novo  through  its  subsidiary  FNB 
Financial  Company.  Boston, 
Massachusetts,  in  making,  acquiring  and 
servicing  of  loans  and  other  extensions 
of  credit  including,  without  limitation, 
the  making  of  unsecured  loarfs. 
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2.  Shawmut  Corporation,  Boston, 
Massachusetts;  to  engage  de  novo 
through  its  subsidiary,  Shawmjt  Life 
Insurance  Co.,  Inc.,  in  the  underwriting, 
through  reinsurance,  of  credit  life  and 
credit  accident  and  health  insurance. 
Such  insurance  would  be  written  in 
connection  with  extensions  of  credit  by 
banking  subsidiaries  of  Shawmut 
Corporation. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Alameda  Bancorporation,  Inc., 
Alameda,  California:  to  engage  de  novo 
through  its  subsidiary.  First  Leasing 
Corporation,  San  Leandro,  California,  to 
expand  the  geographic  scope  of 
company  to  the  State  of  Tennessee  and 
within  a  500  mile  radius  of  Memphis, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1964. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  84-23799  Filed  9-7-84:  845  ami 
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First  Charter  Corp.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  1, 
1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  First  Charter  Corporation,  Concord, 
North  Carolina;  to  acquire  Carolina 
Finance  Company,  Charlotte,  North 
Carolina  and  there  engage  in  making 
consumer  loans  and  acting  as  insurance 
agent  with  respect  to  the  sale  of  life, 
accident,  health,  and  property  insurance 
directly  related  to  such  loans.  All 
property  insurance  sales  will  provide 
only  insurance  which  protects  collateral 
securing  loans  made  by  the  company. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1984. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

|FT<  Doc  94-23000  Filed  9-7-64.  S:45  am) 
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FM  Bancorp,  Inc.,  et  at.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
has  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  26, 1984. 

A.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  FM  Bancorp,  Inc.,  Paxton  Illinois:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Farmers-Merchants  National 
Bank  of  Paxton,  Paxton,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Tate  Financial  Corporation, 
Coldwater,  Mississippi;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank,  Coldwater,  Mississippi. 

C.  Federal  Reserve  Bank  of 
MinneapoUs  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

1.  Bruce  Bancshares,  Inc.,  Bruce, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Dairyland  State 
Bancorporation,  Inc..  Bruce,  Wisconsin, 
which  owns  93.33  percent  of  Dairyland 
State  Bank,  Bruce,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1984. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

ire  Doc  84-JMOl  Filed  9-7-84.  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Advisory  Board,  Subcommittee  on 
Facilities  and  Buildings  Management; 
Cancellation  of  Meeting 

Notice  is  hereby  given  that  the 
meeting  of  the  General  Services 
Administration  (GSA)  Advisory  Board's 
subcommittee  on  Facilities  and 
Buildings  Management  scheduled  to 
meet  on  September  14, 1984  from  9:00 
a.m.  to  3:30  p.m.  in  Room  6120, 18th  &  F 
Streets,  N.W.,  Washington,  D.C.,  and 
previously  announced  in  the  Federal 
Register,  (49  FR  34086,  August  28, 1984) 

Questions  regarding  this  notice  should 
be  directed  to  Mr.  James  Dean  on  (202) 
566-0382. 

Dated.  September  5. 1984. 
Thomas  J.  Simon, 
Director,  Office  Of  Program  Initiatives. 

|FR  Doc  84-23058  Filed  9-7-84.  8:45  am| 
BILLING  COOE  6«20-2e-M 


Federal  Regigler  /  Vol.  49.  No.  176  /  Monday.  September  10.  19S4  /  NotJoet 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

I  Docket  No.  e4N-0252] 

Antipyiine  Test  as  an  Index  of  Hepatic 
Drug-MetaboHzlng  Capacity 

Correction 

In  FR  Doc.  84-22753  beginning  on  page 
34086  in  the  issue  of  Tuesday.  August  28, 
1984,  make  the  following  corrections- 

1.  On  page  34087,  first  column 
paragraph  9.,  fourth  line.  "Animal" 
should  have  read  "Annals". 

2.  In  the  second  column,  insert  the 
following  before  the  sixth  line  from  the 
bottom.  "27.  Almeyda.  J.  and  H.  Baker." 

3.  On  page  34068.  second  column, 
paragraph  65..  fourth  line,  "17:-656." 
should  have  read  "17:650-656," 

BILLING  CODC  1S0S-01-M 


[Docket  No.  83F-0 157] 

Ciba-Geigy  Corp.;  Withdrawal  of 
Petition  for  Food  Additive 

Correction 

In  FR  Doc.  84-22754  appearing  on 
page  34088  in  the  issue  of  Tuesday, 
August  28, 1984,  make  the  following 
correction: 
On  page  34088,  third  column,  under 
Supplementary  Information",  second 
paragraph,  fourth  line,  "1271.7"  should 
have  read  "171.7". 

BILLIPNi  CODE  1S05-01-M 


[Docket  No.  80N-0012] 

Ciba-Geigy  Corp^ 
lodochlortiydroxyquin  and 
Hydrocortisone;  Notice  of  Hearing 

Correction 

In  FR  Doc.  84-22036  beginning  on  page 
33173  in  the  issue  of  Tuesday,  August  21, 
1984,  m.ike  the  following  correction. 

On  page  33173.  in  the  next  to  last  line 
of  the  "ADDRESSES"  section,  "56"  should 
read  "5600". 

BH.L)NO  CODE  1S0V-01-M 


Public  Healtii  Service 

National  Toxicology  Program; 
Availability  of  Report 

The  HHS'  National  Toxicology 
Program  (NTP]  today  announces  the 
availability  of  the  Report  o^  the  Ad  Hoc 
Panel  on  Chemical  Carcinogenesis 
Jesting  and  Evahiotun. 

The  Ad  Hoc  Pane!  was  established  in 
response  to  a  request  at  the  March  14, 


1983,  NTP  Board  of  Scientific 
Counselors'  Meeting  that  an  expert 
group  be  named  to  review  the  basic 
biology  of  chemi(?al  carcinogenesis  and 
to  recommend  methods  that  the  NTP 
should  use  for  the  detection  and 
evaluation  of  chemical  carcinogens.  Or 
[ohn  DouU.  Professor,  Department  of 
Pharmacology  and  Toxicology, 
University  of  Kansas  Medical  Center, 
Kansas  City.  Kansas,  was  appointed 
Chairman  of  the  16-member  Ad  Hoc 
Panel. 

The  Ad  Hoc  Panel  held  four  open 
meetings  and  its  subpanels  met  four 
times  to  discuss  their  objectives  and  to 
receive  public  comments.  On  February 
15, 1984,  a  draft  report  of  the  Ad  Hoc 
Panel  was  published  and  extensive 
public  comments  were  received.  (To 
review  the  comments,  contact  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield, 
Virginia  221R1  Specify  PB  84-225945.) 
Many  of  the  comments  received  on  the 
draft  are  reflected  in  this  final 
document. 

The  Report  contains  three  chapters 
Report  of  the  Subpanel  on  Short  Term 
Tests,  Report  of  the  Subpanel  on 
Subchronic  Studies  and  Related  Issues, 
and  Report  of  the  Subpanel  on  Design  of 
Chronic  Studies. 

Copies  of  the  Report  of  the  Ad  Hoc 
Panel  on  Chemical  Carcinogenesis 
Testing  and  Evaluation  are  available 
without  charge  from:  NTP  Public 
Information  Office,  MD  B2-04,  Box 
12233,  Research  Triangle  Park,  NC 
27709.  Telephone:  (919)  541-3991  FTS: 
629-3991 

Dated:  August  30. 1984. 
David  P.  Rail. 

Director 

[KR  Doc.  M-zawie  Filed  B-7-M.  a:4S  sfn| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Advisory  Council  on  Historic 
Preservation;  SES  Performance 
Review  Board 

agency:  Department  of  the  Interior. 
action:  Notice  of  SES  Performance 
Review  Board  Appointments. 


summary:  This  notice  provides  the 
names  of  those  individuals  who  have 
been  appointed  by  the  Chairman  of  the 
Advisory  Council  on  Historic 
Preservation  to  serve  as  members  of  the 
SES  Performance  Review  Board. 
Pursuant  to  the  Memorandum  of 
Understanding  between  the  Advisory 
Council  and  the  Department  of  the 


Interior,  the  SES  Performance  Appraisal 
Plan  for  Ae  Department  has  been 
adopted  for  nee  hj  the  CoanciL  T^ie 
Performaace  Review  Board  wih  review 
the  appraisal,  award,  and  bonus 
recommendationa  for  the  SES  members 
of  the  Council  staff,  and  recommend 
final  action  to  the  Chairman.  This  notice 
is  processed  on  behalf  of  the  Advisory 
Council,  as  required  by  5  U^.C. 
4314(c)(4). 

DATE:  These  appointments  are  effective 
on  September  1, 1964. 


FOR  nMTNCR  WFOWau  I  lOW  CONTACT 

Mary  D.  Blis.  Personnel  Officer.  Office 
of  the  Secretary  (PMO-P),  Department 
of  the  Interior.  Washington,  D.C  20240. 
Telephone  number:  343-4B70Z. 

The  names  of  the  members  of  the  SES 
Performance  Review  Board  are: 
Mr.  Bruce  Blanchard  (Career),  CMrector, 

Office  of  Environmental  Project 

Review,  Department  of  the  Interior 
Mr  Richard  H.  Broun  (Career),  Director, 

Office  of  Environmental  Quality, 

Department  of  Honsing  and  Urban 

Development 
Mr.  Elliott  Carrol.  FAIA  (Career). 

Executive  Assistant  to  the  Architect 

of  the  Capitol 

Dated:  August  27,  1984. 
Richard  R.  Mite. 

Controller  (Principal  Deputy  Assistant 
Secretary — Policy.  Budget  and 
Administration). 

|FK  Doc  B4-Z38(tt  Fikxi  B-7-M  k-M  unl 
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Bureau  of  Land  Management 

[A- 19282] 

Realty  Action;  Mineral  Exchange;  CWa 
County,  AZ 

Correction 

In  FR  Doc.  84-18491  appearing  on 
page  28477  in  the  issue  of  Thursday,  July 
12,  1984,  make  the  following  correction: 
In  the  second  column,  Gila  and  Salt 
River  Meridian.  Arizona,  second  line 
"Sec.  25"  should  read  'Sec.  24". 

BiLLINO  COOC  HOt-Ol-M 


lF-44«] 

Terminatioa  of  Segregative  Effect  of 
Power  Protect  No.  2264;  Lands 
Available  for  State  Selection,  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice 

summary:  This  notice  terminates  the 
segregative  effect  of  Power  Project  No 


I- 


35564 
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2264  which  totals  approximately  714.18 
acres  and  makes  land  available  for 
selection  by  the  State  of  Alaska. 
EFFECnvi  DATE  September  10, 1984. 
address:  Alaska  State  Office,  701  C 
Street,  Box  13,  Anchorage.  Alaska  99513. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Clawson,  Alaska  State 
Office,  (907)  271-5060. 

1.  Pursuant  to  the  order  the  Federal 
Energy  Regulatory  Commission  issued 
April  27. 1982.  the  lands  formerly 
withdrawn  for  Power  Project  No.  2264 
are  hereby  relieved  of  the  segregative 
effect  of  the  withdrawal  created  by  the 
application  for  a  power  project  license 
filed  by  the  Chatanika  Power  Company. 
Inc..  for  construction  of  Power  Project 
No.  2264  utilizing  approximately  714.18 
acres  of  the  Davidson  Ditch  northeast  of 
Fairbanks.  Alaska. 

2.  As  required  by  subsection  6{g)  of 
the  Alaska  Statehood  Act  (72  Stat.  339), 
the  State  of  Alaska  is  provided  a 
preferred  right  of  selection  for  those 
lands  formerly  within  Power  Project  No. 
2264,  and  not  otherwise  withdrawn,  for 
a  period  of  ninety  (90)  days  from  the 
date  of  publication  of  this  order. 
Michael  |.  Ponfold, 

State  Director. 

[FR  [)<ic  S4-23804  Filed  S-r-M  ft45  un) 
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[AA-50393) 

Tennination  of  Segregative  Effect  for 
Power  Project  No.  1196,  Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  notice  terminates  the 
segregative  effect  of  Power  Project 
Number  1196,  which  totals 
approximately  3.4  acres,  and  continues 
the  terms  and  conditions  of  prior 
withdrawals  of  record. 

EFFECTIVE  DATE:  September  10, 1984. 
ADDRESS:  Alaska  State  Office.  701  C 
Street,  Box  13,  Anchorage,  Alaska  99513. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jane  Clawson,  Alaska  State 
Office,  (907)  271-5060. 

Pursuant  to  the  order  of  the  Federal 
Energy  Regulatory  Commission  issued 
March  27, 1979,  the  lands  formerly 
withdrawn  for  Power  Project  Number 
1196  are  hereby  relieved  of  the 
segregative  effect  of  the  withdrawal 
created  by  the  application  for  a  power 
project  license  filed  by  Leora  Roycroft 
for  construction  of  Power  Project 
Number  1196  utilizing  approximately  3.4 
acres  in  the  area  of  Moose.  Pass. 
Alaska. 


The  lands  will  continue  to  be 
withdrawn  by,  and  be  subject  to  the 
terms  and  conditions  of  prior 
withdrawals  of  record. 
Michael  |.  Penfold, 
State  Dirertor. 

(FT«  Doc  M-2Mir  Filed  9-7-84.  K45  am| 
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Lakeview  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  19780 
that  a  meeting  of  the  Lakeview  District 
Advisory  Council  will  be  held  on 
October  16,  1984.  The  meeting  will  begin 
at  10:00  a.m.  at  the  Lakeview  District 
office  conference  room  at  1000  South 
Ninth  Street.  Lakeview.  Oregon. 

The  agenda  for  the  meeting  will 
include: 

1.  Opening  Remarks  and  General 
Topics. 

2.  Bombing  Range. 

3.  Geothermal  Exploration. 

4.  Volunteer  Work  Program. 

5.  Fire  Rehabilitation. 

6.  Allocation  of  Additional  Livestock 
Forage  in  Wilderness  Study  Areas. 

7.  Establishment  of  Forage  Reserves. 

8.  Land  Pattern  Adjustments. 

9.  Subleasing  of  Grazing  Privileges. 

10.  Other  District  Programs. 

11.  Public  Comment  Period — 2:30-3:30 
p.m. 

Interested  persons  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council's 
consideration. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  office  and  available  for  public 
inspection  during  regular  business  hours 
within  30  days  following  the  meeting. 
Dick  Hariow. 
Associate  District  Manager 

|FK  Doc.  M-23838  Filed  B-7-M;  0:45  amj 
BILUNG  CODE  4310-«4-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-«  (Sul>-221X)] 

Burlington  Northern  Railroad 
Company— Abandonment— In  Union 
County,  lA;  Exemption 

Burlington  Northern  Railroad 
Company  (BM)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F— Exempt  Abandonments.  The 
line  to  be  abandoned  extends  between 
milepost  0.0  near  Talmadge  Jet.,  and 
milepost  0.42  near  Talmadge,  a  distance 
of  0.42  mile  in  Union  County,  LA. 


BN  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  Une  for  at 
least  2  years  and  that  overhead  traffic  is 
not  moved  over  the  line.  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Iowa  Department  of 
Transportation  has  been  notified  in 
writing  at  least  10  days  prior  to  the  filing 
of  this  notice.  See  Exemption  of  Out  of 
Sen'ice  Rail  Lines,  366  I.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.-   ' 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
October  10. 1984  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  September  20. 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  October  1. 
1984.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M.  Lee. 
Assistant  General  Sohcitor.  Burlington 
Northern  Railroad  Company,  3800 
Continental  Plaza.  777  Main  Street,  Fort 
Worth,  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  29,  1984. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
fames  H.  Bayne, 

Secretary. 

[FR  Doc  84-2380B  Filed  9-7-84;  &45  amj 
BILUNG  CODE  703S^>1-M 


[Docket  No.  AB-8  (Sut>-6X)] 

The  Denver  and  Rio  Grande  Western 
Railroad  Company— At>andonment 
Exemption 

The  Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  has  filed  a 
notice  of  exemption  under  49  CFR  Part 
1152  Subpart  Y— Exempt 
Abandonments,  as  amended  by  Ex  Parte 
No.  274  (Sub-No.  8A),  Exemption  of  Out 
of  Service  Lines  (Discontinuance  of 
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Service  and  Trackage  Rights)  (not 
printed),  served  April  20.  1984.  DRGW 
Will  abandon  its  line  of  railroad  known 
as  the  Rithfield-Marysvale  Branch 
extending  from  milepost  103  7  near 
Richfield  to  milepost  132.81  near 
Marysvale,  a  distance  of  29.11  miles  in 
Sevier  and  Piute  Counties.  UT, 

DRGW  has  certified  that  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years.  (2)  that  all  overhead  traffic 
previously  routed  over  the  line  has  been 
rerouted  over  alternate  lines,  and  (3) 
that  no  formal  complaint,  filed  by  a  user 
of  rail  service  on  the  line,  or  by  a  state 
or  local  governmental  entity  acting  on 
behalf  of  a  user,  regarding  cessation  of 
service  over  the  line,  either  is  pending 
with  the  Commission  or  has  been 
decided  in  favor  of  a  complainant  within 
the  2-ye3r  period  preceding  this  notice. 
The  Public  Service  Commission  (or 
equivalent  agency)  in  Utah  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice.  See 
Exemption  of  Out  of  Service  Rail  Lines, 
366  I.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  or  discontinuance  of 
service  shall  be  protected  pursuant  to 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  366  ICC.  91 
(1979). 

The  exemption  shall  be  effective  on 
October  9,  1984  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  September  20, 1984.  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  October  1, 
1984,  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Com.mission,  Washington,  DC  20423 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to  DRGW's 
representative:  John  S.  Walker,  jr..  P.O. 
Box  5482.  Denver,  CO  80217. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  30.  1984 

By  the  Commission,  Heber  P.  Hardy. 
D'rct  tor  Office  of  Proceedings. 
lames  H.  Bayne. 
Secretary. 

|FR  Do<.   84  2.iB:OFii«3  9-7-M,  8  45am| 
BltLIMG  CODE   703S-01-M 


[Docket  Not.  AB-69  (Sut>-16X);  AB-19  (Sut>- 
No.  S4X)] 

Western  Maryland  Railway  Company- 
Abandonment— In  Allegany  County, 
MD  and  ttie  Baltimore  and  Ohio 
Railroad  Company— Discontinuance  of 
Service— in  Allegany  County,  MD; 
Exemption 

Western  Maryland  Railroad  Company 
(WM),  owner  of  the  line  to  be 
abandoned,  and  The  Baltimore  and  Ohio 
Railroad  Company  (B&Oj.  operator  of 
the  line,  have  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuance  o^ Service  and  Trackage 
Rights. '  WM  will  abandon  and  B«tO  wdl 
discontinue  service  on  a  portion  of  the 
Frostburg  Subdivision  between  mileposi 
180.12  and  milepost  181,46  at  end  of  line. 
a  distance  of  approximately  1.34  miles. 
near  Frostburg,  in  Allegany  County.  MD 

Applicants  have  certified  (1)  that  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The  Public 
Service  Commission  (or  equivalent 
agency)  in  Maryland  has  been  notified 
in  writing  at  least  10  days  prior  to  the 
filing  of  this  notice.  See  Exemption  of 
Out  of  Service  Rail  Lines.  366  ICC.  885 
(1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  or  discontinuance  of 
service  shall  be  protected  pursuant  to 
Oregon  Short  Line  R.  Co. — 
.Abandonment — Goshen,  366  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
September  10,  1984  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  the  effective  date  of  the  exemption 
must  be  filed  by  [10  days  after  the 
service  date],  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  (20  days  after 
the  service  date],  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 


A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives; 
Rene  J.  Gunning.  Suite  2204, 100  North 

Charles  Street.  Baltimore.  MD  21201 
Peter  J.  Shudtz,  P.O.  Box  6419. 

Cleveland.  OH  44101 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  31.  1984 

By  the  Commission.  Heber  P.  Hardy, 
Dirprior,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretory. 

IFF  Doc  g«-:;tBn  Fil«)  9---M  a;«iml 
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'  Senice  and  trackage  rights  discontinuances 
were  added  to  the  exemptior  provisions  of  49  CKR 
Part  1152  Subpart  F  by  Ex  Parle  No  274  (Sub-No 
8A).  Exemption  of  Out  of  Sen  ice  Lines 
(Discontinuance  of  Sen  ice  and  Trackage  Rights] 
(not  printed),  served  April  20  19ft4,  to  be  primed  at 
1  I.C  C.  2d  55  A  petition  for  reconsiderstion  of  that 
decision  was  filed  May  in  1184  and  is  pending 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

September  4.  1984 

Changes  have  been  made  to  the 
agenda  for  September  12-14,  1984 
meeting  published  August  29,  1984  (49 
FR  34316),  The  changes  include  speakers 
and  time  changes.  The  revised  agenda  is 
as  follows: 

Wednesday,  September  12.  1984 

2001  Wisconsin  Avenue.  N\V..  Page  Building 
~1  Room  B-100.  Washington,  DC 

Panel  Meeting 

8:30  a  m— 12.00  p. m 

•  North  Pacific  Fur  Seal  Treaty  Chairman: 
Charles  Black 

Topic  Interim  Convention  on  Conservation 

of  .North  Pacific  Fur  Seals 
Speakers: 
Carmen  )  Blondin.  National  Marine 

Fisheries  Service.  National  Oceanic  and 

A;mosphenc  Administration 
and 
US  Commissioner  to  the  North  Pacific  Fur 

Seal  Commission 
John  Grandy.  Vice-President.  United  States 

Humane  Society 
Ra\  Amaudo.  Bureau  of  Oceans. 

International  Environment  and  Scientific 

Affairs.  Department  of  State 
lohn  Phillips.  Office  of  the  Deputy 

Administrator,  National  Oceanic  and 

Atmospheric  Administration 
Clement  Tillion,  Deputy  U.S.  Commissioner 

to  the  North  Pacific  Fur  Seal  Commission 

Lunch 

12:00  .Noon— 1:00  p.m 
1:00  p  m  —5:00  p.m 

•  North  Pacific  Fur  Seal  Treaty.  Chairman; 
Charles  ftlack.  Room  B-100 

Topic:  Panel  Work  Session 
Speakers  .None 
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Adjourn 

5.00  p.m. 

Thursday,  September  13, 1984 

2001  Wisconsin  Avenue,  NW..  I'age  Building 
«1.  Rooms  416  »  B-lOO,  Washington.  DC. 

Plenary 

9:00  a.m.— 12;00  Noon 

Room  416 
9:00  a.m. — 9:30  a.m. 

•  Introductory  Remarks 

•  Swearing-in  Ceremony  for  Mary  Ellen 
McCaffree 

9:30  am.— 12:00  Noon 

•  Guest  Speakers: 
Senator  Edward  M.  Kennedy 

John  V.  Byrne,  Administrator.  National 

Oceanic  and  Atmospheric 

Administration 
Anne  Dore  McLaughlin,  Under  Secretary, 

Department  of  the  Interior 
Jack  E.  Ravan,  Assistant  Administrator  for 

Water  Environmental  Protection  Agency 
(Other  speakers  to  be  announced) 

Lunch 

12.00  Noon — 1:00  p.m. 

Panel  Meetings 

1:00  p.m.— 500  p.m. 
1:00  p.m.— 3:00  p.m. 

•  Underwater  Vehicles,  Chairman:  Don 
Walsh 

Room  B-lOO 

Topic;  Panel  Work  Session 
Speakers:  None 
2:00  p.m.— 5.00  p.m. 

•  Outer  Continental  Shelf  (OCS)  and 
Coastal  Zone  Management  (CZM), 
Acting  Chairman:  Judith  Kildow 

Room  416 

Topic:  OCS  and  CZ.M  Issues 

Speakers: 

Thomas  Kitsos.  Staff.  House  Merchant 

Marine  and  Fisheries  Committee 
Peter  Tweedt,  Director,  Office  of  Coastal 

Resource  Management,  National  Oceanic 

and  Atmospheric  Administration 
Paul  Stang.  Chief  of  OCS  Program 

Development  and  Planning,  Minerals 

Management  Service,  Department  of  the 

Intenor 
Gary  Magnuson,  Coastal  States 

Organization 

Recess 

5:00  p.m. 

Friday,  September  14, 1984 

2001  Wisconsin  Avenue.  NW.,  Page  Building 
^1.  Room  416.  Washington,  DC. 

Plenary 

9:00  a.m.— 10:00  a.m. 

•  Discussion  of  Fumre  Agenda  Items 
Guest  Speaker 

Congressman  Carroll  Hubbard.  Jr., 
Chairman,  Subcommittee  on  Panama 
Canal  and  Outer  Continental  Shelf, 
House  Merchant  Marine  and  Fisheries 
Committee 

Panel  Meeting 

10:00  a.m.— 12:00  Noon 

•  Shipbuilding,  Chairman:  Don  Walsh 
Topic  Panel  Work  Session 


Speaker:  Charles  Bookman,  Marine  Board, 

National  Research  Council 

Lunch 

12:00  Noon — 1:00  p.m. 
Plenary 

1:00  p.m. — 4:00  p.m. 

•  North  Pacific  Fur  Seal  Treaty,  Discussion 
of  Panel  Activities  by  Panel  Chairman 

•  Panel  Reports 

•  Other  Business 


Adjourn 

4:00  p.m. 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  Committee's  Executive  Director. 
Steven  N.  Anastasion.  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street.  NW„ 
Washington,  DC  Z0235. 

Dated:  September  6,  1984, 
James  A.  Almazan, 

Staff  Physical  Scientist. 

(FR  Doc.  »4-23«84  Filed  9-7-84.  8:45  am) 
BILUNG  CODE  SS10-12-U 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sutx:ommittee  on  Fire 
Protection;  Meeting 

The  ACRS  Subcommittee  on  Fire 
Protection  will  hold  a  meeting  on 
September  26, 1984,  Room  1046, 1717  H 
Street.  NW,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  will 
be  as  follows: 

Wednesday,  September  26. 1984 — 9:00 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
relationship  of  fire  protection  systems 
and  their  use  to  various  safety  systems 
throughout  nuclear  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notifiy  the  ACRS  staff 
member  as  far  in  advance  as  practicable 
80  that  appropriate  arrangements  can  be 
made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  members 
will  exchange  preliminary  views 


regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  represeniatives  of  the  NRG  Staff. 
their  consultants,  and  other  invited 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  202/634- 
1414)  between  8:15  a.m.  and  5:00  p.m., 
EDT.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc. 
which  may  have  occurred. 

Dated:  September  5, 1984. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

IFR  Doc  84-23867  Filed  9-7-«4;  8:45  snj 
BILJJNG  CODE  7S9(H)1-M 


[Docket  No.  50-263] 

Northern  States  Power  Co.  (Monticello 
Nuclear  Generation  Plant);  Exemption 

I 

Northern  States  Power  Company  (the 
licensee)  is  the  holder  of  FaciUty 
Operating  License  No.  DPR-22  (the 
license)  which  authorizes  operation  of 
the  Monticello  Nuclear  Generating  Plant 
(the  facility)  at  steady  state  reactor 
power  levels  not  in  excess  of  1670 
megawatts  thermal  (rated  power).  The 
facility  consists  of  a  boiling  water 
reactor  (BWR)  located  at  the  licensee's 
site  in  Wright  County,  Minnesota. 

The  license  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission. 

n 

10  CFR  50.54(q)  requires  a  hcensee 
authorized  to  operate  a  nuclear  power 
reactor  to  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 
standards  of  §  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50.  Section  IV.F.l  of  Appendix  E 
requires  each  licensee  to  conduct  a  full- 
scale  emergency  preparedness  exercise 
at  least  annually. 

By  letter  dated  November  7. 1983.  the 
licensee  requested  an  exemption  from 
the  schedular  requirements  of  Section 
IV.F.l  of  Appendix  E.  The  last  full-scale 
emergency  prepare  iness  exercise  was 
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conducted  at  the  Monticello  Nuclear 
Generating  Plant  on  February  23,  1983 
Although  the  next  full-scale  annual 
exercise  would  have  been  conducted  in 
February  of  1984.  the  licensee  requested 
an  exemption  on  a  one-time  basis  to 
allow  the  next  full-scale  exercise  to  be 
conducted  on  December  5, 1984. 

The  licensee  states  that  an  extended 
outage  is  scheduled  from  February  3, 
1984  until  September  15, 1984.  for  the 
replacement  of  the  recirculating  piping, 
with  additional  time  required  for  outage 
preparation  and  recovery.  The  licensee 
contends  that  the  scope  of  the  outage, 
personnel  requirements,  and  its  effect  on 
the  site  precludes  holding  an  emergency 
preparedness  exercise  concurrently. 
They  further  state  that  during  this  period 
the  reactor  will  be  shut  down  and 
defueied. 

The  licensee  states  that,  in 
conjunction  with  state  and  local 
governments,  they  have  participated  in 
three  previous  successful  exercises, 
including  the  one  held  on  February  23. 
1983.  The  licensee  also  participated  in  a 
small-scale  exercise  at  their  Prairie 
Island  Nuclear  Generating  Plant  on 
March  13, 1984.  The  licensee  further 
states  that  the  State  of  Minnesota  and 
the  Counties  of  Wright  and  Sherburne 
have  agreed  to  participate  in  the 
December  5, 1984  exercise.  The  licensee 
contends  that  during  the  period  between 
exercises  the  emergency  plan  will 
remain  fully  operational  and  the 
normally  required  training  will  continue 
throughout  the  period  of  exemption.  It  is 
the  NRG  staffs  judgment  that  the  most 
effective  and  beneficial  annual 
exercises  are  those  involving  the  full- 
*      scale  participation  of  State  and  local 
government  organizations. 

In  reviewing  the  licensee's  requests 
for  a  one-time  delay  of  the  next  full- 
scale  emergency  preparedness  exercise 
at  the  Monticello  Nuclear  Generating 
Plant  the  staff  has  concluded  that 
granting  the  exemption  will  not 
significantly  affect  the  state  of 
emergency  preparedness  at  Monticello. 
The  staff  concludes  that  the  licensee's 
request  is  reasonable  and  should  be 
granted. 


m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  GFR 
50.12.  the  exemption  requested  by  the 
licensee's  letter  of  November  7. 1983.  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest.  The  Commission  hereby 
grants  to  the  licensee  an  exemption  from 
the  scheduler  requirements  of^O  CFR 
Part  50,  Appendix  E,  Section  IV.F.l.a.  to 
allow  the  licensee's  next  emergency 


preparedness  exercise  to  be  conducted 
no  later  than  December  31, 1984. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  34989). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Md..  this  4th  day  of 
September  1984. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C.  Lainas, 

Acting  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regu/ation. 

|FR  Doc  M-Z388B  Filed  9-7-64.  B  45  am) 
BILUNG  CODE  7SWMI1-M 


[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
59.  issued  to  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for 
operation  of  the  James  A.  FitzPa trick 
Nuclear  Power  Plant  located  in  Oswego 
County,  New  York, 

The  amendment  would  change  the 
limiting  conditions  for  operation  and 
surveillance  requirements  contained  in 
Appendix  A  of  the  Technical 
Specifications  for  the  instrumentation 
and  components  associated  with  the 
Automatic  Depressurization  System 
(ADS)  logic  system.  In  particular,  a  new 
Section  4.5.D.1.C  has  been  added  on 
page  119  that  requires  surveillance 
testing  of  the  ADS  override  switches 
once  per  operating  cycle.  By  letter  dated 
June  3, 1983.  the  NRC  staff  specified  that 
a  surveillance  plan  for  the  manual 
inhibit  switch  (override)  whould  be 
included  in  the  Technical  Specifications 

Four  changes  were  made  to  Table  3.2- 
2  ("Instrumentation  That  Initiates  or 
Controls  the  Core  and  Containment 
Cooling  Systems")  on  pages  66-69: 

On  page  66.  Item  No.  2  (Reactor  Low- 
Low-Low  Water  Level  Trip  Function) 
Eliminates  "*  *  *  high  drywell  pressure 
*"  from  the  remark  associated  with 
the  ADS  instrument  channels  and  adds 
the  phrase  "if  not  inhibited  by  ADS 
override  switches".  The  plant 
modification  associated  with  NUREG- 
0737  Item  Il.K.3.18  removes  the  high 
drywell  pressure  permissive  for  ADS 
actuation. 


On  page  67,  Item  No.  6  {Confirmatory 
Low  Level)  the  remarks  entry  is  revised 
to  clarify  the  remaric.  The  phrase  "in 
conjunction  with  reactor  Low-Low-Low 
Water  Level"  has  been  added. 

On  page  68,  Item  No.  11  (High  Drywell 
Pressure)  has  been  deleted  in  its  entirety 
since  this  signal  has  been  eliminated  as 
a  permissive  for  ADS  actuation. 

On  page  69,  Item  14  (Auto  Blowdown 
Timer)  the  phrase  "•  •  •  high  drywell 
pressure  *  *  *"  was  deleted  from  the 
remarks  entry  to  reflect  the  elimination 
of  high  drywell  pressure  as  an  ADS 
actuation  permissive.  In  addition,  the 
phrase"*  *  *  if  not  inhibited  by  the 
ADS  override  switches"  has  been  added 
to  the  remark  to  reflect  the  addition  of 
these  new  switches. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  determination  of 
significant  hazards  by  providing  certain 
examples  (48  FR  14870)  of  amendments 
considered  not  likely  to  involve 
significant  hazards  consideration.  One 
of  the  examples  (ii)  relates  to  change 
which  is  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 
The  proposed  change  adds  to  the 
surveillance  jequirements  of  the 
Technical  Specifications  and.  therefore, 
constitutes  a  more  stringent  control.  The 
removal  of  items  from  Table  3.2.2  no 
longer  in  the  facility  and  the 
clarification  of  language  of  items  in  the 
Table  are  associated  with  the 
modification  and.  thereby,  also 
encompassed  in  the  change.  Therefore, 
since  this  change  is  more  restrictive  it  is 
similar  to  example  (ii). 

Therefore,  since  the  apphcation  for 
amendment  involves  a  change  similar  to 
examples  for  which  a  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 


the  application  for  amendment  involves 
no  significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hedring. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attn:  Docketing 
and  Service  Branch 

By  October  10,  1984  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel,  will 
rule  on  the  request  and/or  petition  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
the  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15J  days  prior  to  the 


first  preheanng  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  iirvolves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  tfie  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 


that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Comirassion,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Rooom,  1717  H  Street.  NW., 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Domenic  B.  Vassallo: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  and  to  Mr. 
Charles  M.  Pratt,  Assistant  General 
Counsel,  Power  Authority  of  the  State  of 
New  York,  10  Columbus  Circle,  New 
York,  NY  10019,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  25, 1984,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  D.C. 
and  at  the  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Dated  at  Bethesda.  Maryland,  this  4th  day 
of  September  1984. 

For  the  Nuclear  Regulatory  Commission. 

Domenic  B.  Vassallo, 

Operating  Reactors  Branch  No.  2.  Division  of 
Licensing. 

|F1<  Doc  84-Z3«(W  Filed  9-7-M.  a-4S  am) 
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Gulf  States  Utilities  Co.,  et  aL  (River 
Bend  Station,  Units  1  and  2);  Hearing 
and  Limited  Appearance  Statements 

September  8. 1984 

A.  Hearing 

An  evidentiary  hearing  will  be  held  in 
this  operating  license  proceeding, 
commencing  October  10, 1984.  The 
hearing  will  be  held  pursuant  to  the 
Atomic  Energy  Act.  as  amended.  42 
U.S.C.  2011.  et  seq..  and  10  CFR  Part  2  to 
hear  and  decide  issues  concerning  the 
impact  of  corbicula  leana  and  the  old 
river  control  structure  on  the  safe 
operation  of  the  River  Bend  Station.  A 
prehearing  conference  will  be  held  the 
day  before,  October  9, 1984. 
commencing  at  2:00  p.m.  in  the  Court  of 
Appeals,  First  Circuit.  Courtroom  905. 
Governmental  Building.  222  St.  Louis 
Street.  Baton  Rouge.  Louisiana. 

B.  Limited  Appearance  Statements 

Any  person  who  wishes  to  make  an 
oral  or  written  statement  in  this 
proceeding  but  who  has  not  filed  a 
petition  for  leave  to  intervene,  may 
request  in  writing  permission  to  make  a 
limited  appearance  statement  pursuant 
to  the  provisions  of  10  CFR  2.715  of  the 
Commission's  Rules  of  Practice.  A 
member  of  the  public  does  not  have  a 
right  to  participate:  limited  appearance 
statements  will  be  heard  only  at  the 
discretion  of  the  Board,  at  a  time 
designated  in  order  not  to  interfere  with 
the  taking  of  evidence  in  the  formal 
hearing. 

Oral  limited  appearance  statements 
will  be  heard  from  3:30  to  5:00  p.m.  on 
Tuesday,  October  9,  1984  at  the  Court  of 
Appeals,  First  Circuit,  Courtroom  905, 
Governmental  Building,  222  St.  Louis 
Street,  Baton  Rouge,  Louisiana.  Forms 
for  requesting  permission  to  present 
such  statements  will  be  available. 
Individual  presentations  must  be 
germane  to  the  issues  under 
consideration  by  the  Board,  and  may  be 
no  more  than  five  minutes  in  length. 

Written  limited  appearance 
statements  may  be  submitted  to  the 
Board  at  any  time  prior  to  the  closing  of 
the  record  in  this  proceeding.  Such 
statements  may  be  of  any  length,  and 
may  be  delivered  to  the  Board  at  the 
hearing  site,  or  mailed  to  the  Office  of 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Docketing  and  Service 
Division.  Washington,  D.C.  20555.  Both 
oral  and  written  statements  will  be 
made  a  part  of  the  official  record  of  this 
proceeding. 


f 


Dated  at  Bethesda.  Marj'land  this  6th  day 
of  September.  1984. 

For  the  Atomic  Safety  and  Licensing  Board 

8.  Paul  Cotter.  Jr..  Chairman 

Chief  Administrative  fudge. 

IFP  Doc  84-24011  Filed  9-7-84  9  19  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Defense  Policy  Advisory  Committee 
on  Trade;  Meeting  and  Determination 
of  Closing  of  Meeting 

The  meeting  of  the  Defense  Policy 
Advisory  Committee  for  Trade  Policy 
Matters  (the  Advisory  Committee)  to  be 
held  Thursday.  September  27. 1984,  from 
900  a.m.  to  4:00  p.m.  in  Washington, 
DC.  will  involve  a  review  and 
discussion  of  trade  negotiations  and 
other  matters  involving  the  trade  policy 
of  the  United  States.  Pursuant  to  Section 
2155(f)(2)  of  Title  19  of  the  United  States 
Code.  1  have  determined  that  this 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

More  detailed  information  can  be 
obtained  by  contacting  Phyllis  O. 
Bonanno.  Director,  Office  of  Private 
Sector  Liaison.  Office  of  the  United 
States  Trade  Representative,  Executive 
Office  of  the  President,  Washington, 
DC  20506 
William  E.  Brock. 
United  States  Trade  Representative. 

|FB  Doc  84-23853  Filed  »-7-B4  8:4S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs.  Washington.  D.C.  20549. 

Extension  of  Approval 

Rule  12f-l 
No.  270-139 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.  ).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  12f-l  (17  CFR  240.12f-l) 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq. )  which  allows 


a  national  securities  exchange  to  apply 
to  the  Commission  for  unlisted  trading 
privileges  in  a  security.  The  information 
required  by  Rule  12f-l,  adopted  in  1934, 
IS  designed  to  provide  the  Commission 
with  information  necessary  for  it  to   ■ 
make  the  required  statutory  findings  in 
order  to  approve  the  application. 

Submit  comments  to  OMB  Desk 
Officer:  Ms.  Katie  Lewin,  (202)  395-7231. 
Office  of  information  and  Regulation 
Affairs.  Room  NEOB.  Washington,  D.C. 
20503 

Dated.  August  31,  1984. 
Shirley  E.  HoUi». 

Actme  Secretary 

|FR  Do<   84-23«'8  Filed  9-7-84  8:45  an)] 
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[Release  No.  14124;  812-57951 

Acacia  National  Life  Insurance 
Company,  et  aU  Application  for  an 
Order  of  Exemption 

September  4.  1984 

Notice  is  hereby  given  that  Acacia 
National  Life  Insurance  Company 
(".Acacia  National"),  51  Louisiana 
Avenue,  Washington.  D.C.  20001,  Acacia 
National  Variable  Life  Insurance 
Account  B.  a  separate  account  of  Acacia 
National  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  a  unit  investment  trust 
("Variable  Account"),  and  Calvert 
Securities  Corporation  (collectively, 
"Applicants"),  filed  an  application  on 
March  9,  1984,  and  amendments  thereto 
on  June  26,  and  August  15,  1984,  for  an 
order  of  the  Commission,  pursuant  to 
section  6(c)  of  the  Act.  requesting 
exemption  from  the  provisions  of 
sections  9(a)  13(a).  15(a),  15(b),  22(c), 
22(d),  22(e).  26(a)(2)(C).  27(c)(1).  27(c)(2). 
and  27(d)  of  the  Act  and  Rules  6e-2  and 
22C-1  thereunder,  all  to  the  extent 
indicated  below.  Interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of 
Applicant's  representations,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  a 
statement  of  the  relevant  provisions. 

Applicants  propose  to  offer  certain 
flexible  premium  variable  life  insurance 
contracts  (a  "contract"),  which  are 
designed  to  give  the  contracfowner 
maximum  flexibility  by  permitting  him 
to  vary  the  frequency  and  amount  of 
premium  payments  and  to  increase  or 
decrease  the  face  amount  of  the 
contract.  The  death  benefit  will  be 
either  the  greater  of  the  face  amount  or 
a  specified  percentage  or  cash  value 
( 'Option  A"),  or  the  greater  of  the  face 
amount  plus  cash  value  or  a  specified 
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percentage  of  cash  value  ("Option  B"), 
as  the  contractowner  elects.  Certain 
incidental  insurance  bene^ts  also  will 
be  available,  and  the  contract  will 
provide  for  loans  and  partial  or 
complete  contract  surrenders.  The 
contract  will  remain  in  force,  without 
regard  to  the  contractowner  making 
premium  payments,  unless  indebtedness 
exceeds  cash  value  of  cash  value  less 
indebtedness  is  insufHcient  to  satisfy 
certain  charges,  such  as  the  cost  of 
insurance,  that  will  be  deducted  from 
cash  value  on  each  monthly  contract 
anniversary.  In  addition,  a  7%  front-end 
sales  load  and  a  charge  for  premium 
taxes  will  be  deducted  from  each 
premium  payment,  and  other  expenses 
will  be  reflected  in  the  net  earnings  of 
Acacia  Capital  Corporation,  the 
management  investment  company 
underlying  the  Variable  Account  (the 
"Fund")  including  a  mortality  and 
expense  risk  charge  at  an  effective 
annual  rate  of  .60%  ("risk  charge").  The 
cost  of  insurance  deducted  under  the 
contracts  will  be  based  on  the  1958 
Commissioners  Standard  Ordinary 
Mortality  Table. 

Applicants  believe  that  the  reasons 
underlying  the  Commission's  adoption 
of  Rule  6e-2,  the  existing  exemptive  rule 
under  the  Act  for  separate  accounts 
offering  scheduled  premium  variable  life 
insurance  contracts,  are  generally 
applicable  to  the  Variable  Account  and 
that  the  relief  afforded  by  Rule  6e-2 
should  be  available  to  the  Variable 
Account.  However,  because  Rule  6e-2 
was  drafted  with  specific  reference  to 
schedule  premium  contracts.  Applicants 
request  certain  exemptions  which  they 
believe  are  necessary  and  appropriate 
to  make  the  rule  available  to  the 
Variable  Account.  The  relief  requested, 
and  Applicants'  arguments  in  support 
thereof  pursuant  to  section  6(c)  of  the 
Act,  are  set  forth  below. 

1.  Derinition  of  Variable  Life  Insurance 
Contract 

Applicants  request  an  exemption  from 
Rule  6e-2  to  the  extent  necessary  to  treat 
the  contract  as  a  "variable  life  insurance 
contract"  within  the  definition  contained 
in  Rule  6e-2(c)(l).  AppHcants  note  that 
the  contract  may  not  meet  all  the 
requirements  of  that  definition  in  that: 
(a)  Its  duration  will  depend  on  whether 
indebtedness  exceeds  cash  value  or 
cash  value  less  indebtedness  is 
sufficient  to  meet  the  monthly 
deductions  and  not  on  whether 
"payments  are  duly  made"  as  Rule  ee- 
(2)(l)  contemplates:  (b)  the  amount  of 
the  death  benefit  will  not  vary  to  reflect 
the  investment  experience  of  the 
Variable  Account,  as  Rule  6e-2(c)(l)(i) 
requires,  if  the  contractowner  electa 


death  benefit  Option  A  and  the  face 
amount  exceeds  the  specified 
percentage  of  cash  value:  and  (c)  the 
death  benefit  may  be  less  than  the 
initial  face  amount  of  the  contract,  and 
thus  may  not  conform  to  Rule  6e- 
2(c)(l)(ii),  if  the  contractowner  requests 
a  decrease  in  face  amount. 

Applicants  represent  that  any 
differences  between  the  Rule  6e-2 
definition  and  the  contract  result  from 
innovative  insurance  features  (i.e.. 
flexible  premiums  and  death  benefits) 
that  are  designed  to  benefit  the 
contractowner.  Applicants  also 
represen*  that  the  contract  is  designed 
to  be  a  "life  insurance  contract"  within 
the  meaning  of  section  7702  of  the 
Internal  Revenue  Code. 

2.  Definition  of  Incidental  Insurance 
Benefits 

Applicants  request  an  exemption  from 
Rule  6e-2  to  the  extent  necessary  to 
treat  the  contract's  optional  insurance 
benefits  as  "incidental  insurance 
benefits"  within  the  meaning  of  Rule  6e- 
2(c)(2).  Applicants  assert  that  the 
definition  in  Rule  6e-2  apparently  was 
intended  to  distinguish  between 
variable  and  fixed  insurance  benefits, 
and  that  while  the  amount  of  each 
incidental  insurance  benefit  under  the 
contract  does  not  vary  with  the 
investment  performance  of  the  Variable 
Account,  these  benefits  arguably  are  not 
"fixed"  because  charges  for  these 
benefits  will  be  deducted  each  month 
from  cash  value  and,  thus,  their  duration 
is  indirectly  dependent,  in  part,  on 
investment  performance.  Applicants 
state  that  the  requested  relief  is 
appropriate  because  this  result  is  a 
consequence  of  the  contract  design  and 
does  not  alter  the  "fixed"  nature  of 
these  benefits  in  any  material  way. 

3.  Definition  of  Minimum  Death  Benefit 

Applicants  request  an  exemption  from 
Rule  6e-2  to  the  extent  necessary  to 
treat  the  face  amount  of  the  contract  as 
the  "minimum  death  benefit"  within  the 
meaning  of  Rule  6e-2(c)(3).  Applicants 
assert  that  the  face  amount  satisfies  the 
definition  exx:ept  for  the  fact  that  the 
payment  of  the  face  amount  is 
dependent  not  on  whether  premium 
payments  "are  duly  made,"  as  required 
by  the  rule,  but  on  whether  cash  value 
exceeds  indebtedness  or  cash  value  less 
indebtedness  is  sufficient  to  meet  the 
monthly  cost  of  insurance  deduction 
when  due.  This  feature.  Applicants 
assert,  reflects  the  fundamental  design 
of  the  contract  and  relief  is  appropriate 
because  it  does  not  in  any  material 
regard  alter  the  essential  nature  the  face 
amount  as  the  minimum  death  benefit. 


4.  Mortality  and  Expense  Risk  Charge 

Applicants  request  exemption  from 
Rule  6e-2  and  sections  26(a)(2)(C)  and 
27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  Acacia  National  to 
deduct  the  risk  charge.  Applicants 
represent  that  the  charge  is  reasonable 
in  amount  in  relation  to  industry 
practice  with  respect  to  comparable 
products.  Applicants  further  represent 
that  the  data  supporting  and  setting 
forth  this  conclusion  will  be  maintained 
at  the  home  office  of  Acacia  National 
and  will  be  available  to  the 
Commission.  Applicants  also  represent 
that  the  explicit  sales  load  charges  to  be 
deducted  under  the  contracts  are 
designed  to  cover  all  sales  and 
distribution  expenses,  but  that  in  some 
cases  such  charges  may  be  insufficient 
to  cover  such  expenses.  Applicants  state 
that  the  shortfall,  if  any.  will  be  made  up 
from  the  surplus  of  Acacia  National, 
which  may  include  amounts  attributable 
to  charges  deducted  from  the  assets  of 
the  Variable  Account,  including  the  risk 
charge.  In  this  connection.  Acacia 
National  represents  that  it  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  Variable  Account's 
distribution  financing  arrangement  will 
benefit  the  Variable  Account  and 
contractowners  and  that  it  will  maintain 
at  its  principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  the  basis  for  this  representation. 
The  Variable  Account  represents  that  it 
will  invest  only  in  open-end 
management  companies  which  have 
undertaken  to  have  a  board  of  directors 
with  a  disinterested  majority  formulate 
and  approve  any  plan  under  Rule  12b-l 
to  finance  distribution  expenses. 

5.  Pricing 

Applicants  request  exemptions  from 
Rules  6e-2(b)  (121(i)  and  22c-l  and 
sections  22(c).  22(d),  22(e).  and  27(c)(1) 
of  the  Act  to  the  extent  necessary  to 
permit  the  death  benefit  not  to  be 
determined  on  a  valuation  day  if  the 
provisions  of  the  contract  are  such  that 
the  investment  experience  of  the  Fund 
would  not  increase  or  decrease  the 
death  benefit  on  that  day,  i.e.,  if  the 
contractowner  has  elected  death  benefit 
Option  A  and  the  face  amount  of  the 
contract  exceeds  the  specified 
percentage  of  cash  value.  AppUcants 
state  that  this  relief  is  appropriate 
because  it  is  fimited  to  circumstances 
where  such  recomputation  would  have 
no  effect. 

6.  Contract  Lapse 

Applicants  request  exemption  from 
Rule  6e-2(b)(13)(iv)  and  secHons  27(c)(1) 
and  27(d)  of  the  Act  to  the  extent 
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necessary  to  permit  Acacia  National  to 
retain  any  cash  value  attributable  to  a 
lapsed  contract.  Applicants  assert  that 
this  relief  is  appropriate  because  the 
contract  design  provides  that  a  lapse 
can  occur  only  when  there  is  a  relatively 
small  amount  of  cash  value  (; >  ,  an 
amount  insufficient  to  meet  the  monthly 
deduction),  and  in  this  situation  it  is 
appropriate  to  permit  Acacia  National  to 
retain  that  amount  to  offset,  in  part,  the 
cost  of  providing  the  confractowner  with 
insurancffcoverage  during  the  62-day 
grace  period  preceding  lapse. 

7.  Mixed  Funding 

Applicants  request  an  exemption  from 
Rulel  6e-2  and  sections  9(a),  13(a),  15(3). 
and  15(b)  of  the  Act  to  the  extent 
necessary  to  permit  the  "mixed  funding" 
of  variable  life  insurance  contracts  and 
variable  annuity  contracts  from  the 
Fund.  Applicants  note  that  Rule  6e- 
2(b)(15|  requires  the  assets  of  a  variable 
life  separate  account  to  consist  of  shares 
of  one  or  more  management  investment 
companies  which  offer  their  shares 
"exclusively"  to  variable  life  separate 
accounts,  and  thus  may  not  contemplate 
mixed  fundmg.  Applicants  represent 
that  granting  the  requested  relief  will 
not  compromise  the  regulatory  purposes 
of  the  above-cited  provisions  and  will 
result  in  cost  savmgs  for  purchasers  and 
that  they  will  comply  with  certain 
conditions  set  forth  in  the  application, 
including:  notifying  the  insurance 
department  of  each  state  where  the 
contract  is  to  be  offered  that  the  Fund 
will  be  used  for  mixed  funding; 
monitoring  of  the  Fund  by  Acacia 
National  and  by  the  Fund's  board  of 
directors,  constituted  witi.  a  majority  of 
disinterested  directors,  for  the  existence 
of  any  irreconcilable  material  conflict 
between  the  interests  of  variable  life 
and  variable  annuity  contractowners; 
appropriate  action  by  such  board  if  such 
a  conflict  should  anse;  and  making 
certain  disclosures  regarding  mixed 
funding.  Furthermore,  Applicants 
represent  that  they  believe  that  mixed 
funding  will  have  no  adverse  federal 
income  tax  consequences  either  to 
variable  life  contractowners  or  to 
variable  annuity  contractowners. 

8.  Other 

Finally,  Applicants  represent  that  if 
and  to  the  extent  that  Rule  6e-2  is 
amended  to  provide  relief  on  terms 
different  from  any  relief  granted  to  them 
by  order,  they  shall  take  such  steps  as 
are  necessary  to  comply  with  the 
amended  rule. 

Notice  is  further  given  that  any 

I 


interested  person  wishing  to  request  a 
hearing  on  the  application  may  not  later 
than  September  25.  1984.  at  5;30  p  m  .  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  uf  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington 
D.C.  20549.  A  copy  of  the  request  shall 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney  at  law,  by 
certificate)  shall  he  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis. 

Acling  Secretary. 

|FR  Dot  84-ii(r9  Filed  «-7-»4  8  45  .m| 
BNXING  COOE  a01CM)1-M 


DEPARTMENT  OF  STATE 
I  Public  Notic*  CM-8-/762I 

Advisory  Committee  to  United  States 
Section,  International  North  Pacific 
Fisheries  Commission;  Partially  Closed 
Meeting 

The  Advisory  Committee  to  the 
United  States  Section.  International 
North  Pacific  Fisheries  Commission,  will 
meet  on  September  29,  1984.  at  the  Old 
Federal  Building.  (605  West  Fourth 
Avenue)  Anchorage.  Alaska,  at  9:00  a.m. 
This  session  will  discuss  the  1978 
Protocol  to  the  International  Convention 
for  the  High  Seas  Fisheries  of  the  North 
Pacific  Ocean,  surveillance  of  foreign 
fishing  fleets,  the  progress  of  fisheries 
research,  particularly  that  for  Dall      ' 
porpoise,  the  Alaska  salmon  fisheries, 
and  fishery  developments  as  they  affect 
the  International  North  Pacific  Fisheries 
Commission.  The  session  will  be  open  to 
'  the  public. 

The  Advisory  Committee  will  also 
meet  from  1:30  p.m.  to  5:00  p  m.  on 
September  29.  1984.  This  session  will  not 
be  open  to  the  public  inasmuch  as  the 
discussion  will  involve  classified 
matters  pertaining  to  the  United  States 
negotiating  position  to  be  taken  at  the 
31st  Annual  Meeting  of  the  International 
North  Pacific  Fisheries  Commission  to 
be  held  in  Vartcouver,  Canada,  during 
November  6-9,  1984.  Pursuant  to  section 


4(c)  of  the  North  Pacific  Fisheries  Act  of 
19.S4,  as  amended,  16  U.S.C.  1023(c) 
which  provides  that  the  "advisory 
committee*   *   '  shall  be  granted 
opportunity  to  examine  and  to  be  heard 
on  all  proposed  programs  of  study  and 
m\  estimation,  reports,  and 
recommendations  of  the  United  States 
Section."  the  members  of  the  Advisory 
Committee  will  examine  various  options 
for  the  negotiating  position  at  the 
Annual  Meeting,  and  these 
considerations  must  necessarily  involve 
review  of  classified  m.atters. 
Accordmgly  the  delermination  has  been 
made  to  close  this  session  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App  I,  §  io(d) 
and  5  U.S.C.  552b  (c)(lj  and  (c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr 
Charles  Walters,  Pacific  Fisheries 
Officer,  Room  5806.  (OES/OFA).  U.S. 
Department  of  Slate,  Washington,  DC. 
20520.  Mr.  Walters  can  be  reached  by 
telephone  on  (202)  632-2009. 

Dated:  August  23.  19B4 

Edward  E.  Wolfe, 

Deputy  Assistant  Secretary  for  Oceans  and 
Fisheries  Affairs. 

[VR  IVr   S*-;3B06  F  led  9-~.M  B  45  am| 
BILUNG  COOE  47t(MW-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Vallejo,  CA 

agency:  Federal  Highway 
Adm.r.istration  (FHWA)."dOT. 
ACTtON:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubi:c  that  an 
environmental  impact  stalement  will  be 
prepared  for  a  proposed  prnipct  in 
Solano  County  California 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Eyres,  District  Fr.timeer, 
Federal  Highway  Administration,  P.O. 
Box  1915,  Sacramento.  California  95809. 
Telephone:  (916)  440-3541 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
California  Departm.ent  of  Transportation 
and  the  City  of  Vallejo  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  convert  a  city  street 
(Route  141  in  Vallejo)  to  a  four  lane 
thoroughfare,  connecting  Route  29  with 
Route  37. 

Description  of  project:  A  need  exists 
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to  relieve  auto  congestion  associated 
with  Mare  Island  traffic  and  to  provide 
safe  bicycle  facilities  for  commuters 
The  proposed  project  will  satisfy  the 
need  by  widening  and  straightening  the 
current  city  street  route  and  adding  a 
bicycle  lane.  The  EIS  will  cover  the 
entire  e.xpanse  of  Route  141  between 
Route  29  and  Route  37,  a  length  of  2.5 
miles.  However,  a  one-mile  segment  of 
the  route  was  constructed  bv  the  City  of 
Vdllejo  in  1976. 

Ahernatives:  Three  action 
alternatives  of  differing  alignments  and 
a  "do  nothing"  alternative  will  be 
explored  for  the  proposed  project. 

Scnp;.ng:  .\'otification  of  studies  will 
he  sent  to  appropriate  agencies  and 
individuals.  Public  neighborhood 
m.eetings  and  publicized  formal 
meetings  will  be  scheduled  soon. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  com.ments  and  suggestions 
are  in\ited  from  all  interested  parties 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  KH\V.-\  at  the  address 
provided  above 

Issued  on  .-\ugust  27,  1984. 
David  L  Eyres, 
District  Engineer.  Sacra  wen  to,  California. 

BILXING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
[Dept.  Cir.  Public  Debt  Series— No.  26-84] 
Treasury  Notes;  Series  K-1989 

.\.:t"-.st  30.  1984, 

The  Secretary  announced  on  August 
29,  1984.  that  the  interest  rate  on  the 
notes  designated  Series  K-1989. 
described  in  Department  Circular — 
Public  Debt  Series— No.  26-84  dated 
August  22.  1934.  will  be  12^*  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  12-''4  percent  per  annum. 
Carole  )ones  Dineen, 
F. seal  Assis'cr!  Secretary. 
re  Oo.  ft4-2j8:i  .f.ipd  9--_64  64Sam) 
BILLING  CODE  4«10-4a-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  September  9, 1984. 

The  Department  of  Treasury  has 

submitted  the  following  public 
information  collection  requirement(sj  to 
OMB  (listed  by  submitting  bureaus),  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7225, 1201  Constitution 
Avenue,  N.W.,  Washington.  DC.  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0539 
Form  Number:  IRS  Form  RC-C  1-583 
Type  of  Review:  Extension 
Title:  Supplemental  Information  for 
Internal  Revenue  Agents  Applications 

OMB  Number:  1545-0520 
Form  Number:  IRS  Form  SWR  E-665 
Type  of  Review:  Revision 
Title:  Deduction  for  Depletion  on 
Ground  Water  Used  for  Irrigation 

OMB  Number.  New 
Form  Number:  IRS  Form  RC-C  1-618 
Type  of  Review:  Existing  Collection 
Title:  Supplemental  Information  for 

Treasury  Enforcement  Agent 

Applications 

Clearance  Officer:  Garrick  Shear  (202) 
5b6-6254.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC.  20224 

OMB  Reviewer:  Norman  Frumkin  (202) 

395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503  I 

loseph  Maty, 

Uei,L!r:n:er.tal Reports.  Management  Office. 

[FR  Doc  84-238.:0  Filtd  9-7-«4;  8:45  am) 
BILLING  CODE  4810-2$.M 


VETERANS  ADMINISTRATION 
Agency  Forms  Under  OMB  Review 
agency:  Veterans  Administration. 
ACTION:  .Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  form:  (2)  The  title  of 
the  form:  (3)  The  agency  form  number,  if 
applicable;  (4)  How  often  the  form  rnust 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420.  (202)  38&-2146.  Comments  and 
questions  about  the  item  on  this  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer.  Dick  Eisinger,  Officer  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Washington.  DC  20503.  (202) 
395-7316. 

DATES;  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated;  September  4,  1984. 

B\  direction  of  the  .Administrator. 
Dominick  Onorato. 
Associate  Deputy  Administrator  for 
Information  Resources  Management 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Statement  of  Marital  Relationship 

3.  VA  Form  21^170 

4.  On  occasion 

5.  Individuals  or  households 

6.  6.000  responses 

7.  3.000  hours 

8.  -Not  Applicable 

|FR  Doc  84-23836  Filed  »-7-84:  8:45  am) 
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CONTENTS 

Item 

Civil  Rights  Commission 1 

Federal  Communications  Coonnrnssion ,  2,  3 
Federal   Energy  Regulatory  Commis- 
sion    4 

Litxaries  and  Information  Science  Na- 
tional Cornmtssion 5 

National  Science  Board „..„.•.„..  6 

Overseas  Private  Investment  Corpora- 
tion    7 

Tennessee  Valley  Auttvxity 8 


COMMISSION  ON  CIVIL  RIGHTS 

Pt-ACE:  Nashville  Mairiott,  One  Marriott 

Drive,  Nashville,  Tennessee  37210. 

DATE  AND  TIME:  Friday.  September  14. 

1984,  1:30-5:00  p.m. 

STATUS  OF  MEETINQ:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

I  Approval  of  Agenda 

II  Approval  of  Minutes  of  Last  Meeting 
Hi.  Staff  Director's  Report 

A.  Status  of  Funds 

B.  Personnel  Report 

C.  Office  Directors'  Reports 

IV.  Approval  of  Pro]ect  Proposal  on  Violence. 

Harassment  and  Intimidation  Against 
Racial,  Ethnic,  and  Religious  Minorities, 
and  Homosexuals 

V.  Feasibility  of  Third  Major  OGC  Protect 

VI.  Interim  Appointment  to  Utah  Advisory 

Committee 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  Barbara  Brooks.  Press 

and  Communications  Division.  (202) 

376-8312. 

Lawrence  B.  Click, 

Solicitor. 

|FR  Doc  f>4-il<):«i  l-ilecl  9-8-64.  1  44  pi7l| 
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FEDERAL  COMMUNICATIONS  COMMISSION 

September  6.  1984 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  Sepfcmber  13,  1984,  which  is 
scheduled  to  commence  at  9;30  a.m..  in 
Room  856.  at  1919  M  Street,  NW., 
Washington,  DC. 


Agenda.  Hew  Mo.,  and  Subject 

Private  Radio— 1— Title:  Petitions  for  Partial 
Reconsideration  requesting  that  repeater 
subband  frequencies  52-54  Mhi  (6  meters) 
be  made  available  for  RACES  in  declared 
national  emergencies  Summary:  The 
Commission  will  consider  whether  to  grant 
or  deny  the  subject  petitions  and  wtiether 
to  amend  the  rules  to  include  additional  6- 
meter  repeater  subband  frequencies  for 
RACES  operations  in  wartime 

Private  Radio — 2 — Title:  Memorandum 
Opinion  and  Order  in  the  Mater  of  Licenses 
issued  to  Reuters  Limited  for  Operation  of 
2.5-2.69  GHz  Private  Operational-Fixed 
Microwave  Service  Stations  Summary:  The 
FCC  will  consider  Reuters  Limited  s 
Application  for  Review  of  the  F*nvate 
Radio's  Bureau's  order  which  set  aside 
thirteen  licenses  granted  to  Reuters  Limited 
and  accorded  Associated  Information 
Services  Corporation  mutually  exclusive 
status  with  the  Reuters  applications. 

Private  Radio — 3 — Title:  Amendment  of 
Section  90.81  of  the  Commission  s  Rules 
Regarding  the  Telephone  Maintenance 
Radio  Service.  Summary:  The  FCC  will 
consider  whether  to  adopt  a  Notice  of 
Inquiry  into  the  rule  governing  eligibility 
and  operations  in  the  Telephone 
Maintenance  Radio  Service,  one  of  the 
Commissions  Private  Land  Mobile  Radio 
Services. 

Common  Carrier — 1 — Title:  Notice  of 
Proposed  Rulemaking  to  streamline 
Application  FVocessmg  under  Part  68  of  the 
Rules  and  to  eliminate  unnecessary 
regulations.  Summary:  The  Commission 
will  consider  whether  to  issue  a  NPRM  to 
streamline  applications  processing  under 
Part  68  and  eliminate  unecessary 
regulations. 

Common  Carrier— 2— Title.  In  the  Matter  of 
Interconnection  Arrangements  Between 
and  .Among  Domestic  and  International 
Record  Carriers.  Summary:  The 
Commission  will  consider  whether  to 
institute  a  rulemaking  proceeding  to 
investigate  the  need  to  extend  under 
Section  201(a)  certain  interconnection 
arrangements  it  presecribed  in  its  Interim 
Order.  These  interconnection  arrangements 
are  tied  to  Sections  of  the  Record  Carrier 
Competition  Act  of  1981.  that  sunset  on 
December  29.  1984 

Common  Carrier — 3 — Title.  Second  Report 
and  Order,  General  Docket  .\o  80-112. 
Summary.  The  Commission  will  consider 
adopting  rules  to  allow  the  use  of  lotteries 
for  the  selection  of  Multichannel  Multipoint 
Distribution  Service  licensees 

Common  Carrier — i — Title:  American 
Telephone  and  Telegraph  Co..  Ameriiech. 
Bell  Atlantic.  BellSouth.  NY.NEX.  Pacific 
Telesid.  Southwestern  Bell  and  L'  S.  West- 
Accounting  instructions  for  the  judgment 
and  other  costs  associated  with  the  Liltor 
Systems  antitrust  lawsuit.  Summary.  The 
Commission  will  consider  the  adoption  of 
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an  Order  to  establish  the  proper  accounting 
for  an  antitrust  judgment  and  to  clarify  the 
accounting  and  disclosure  requirements  for 
litigation  costs. 

Mass  Media— 1— Title:  "Supplement  of 
Qunicy  Cable"  (CSR-1678)  filed  May  14, 
1984,  by  Quincy  Cable  TV.  Inc.  Summary: 
On  remand  from  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  the  Commission  will  consider  its 
prior  deciiions  culminating  in  Quincy 
Cable  TV,  Inc.  (Quincv,  Washington),  93 
FCC  2d  412  (1983),  in  light  of  new  facts 

Mass  Media — a— Title:  Petitions  for 
reconsideration  (CSC-229)  filed  April  25 
and  28, 1964,  respectively,  by  Continental 
Cablevision  of  New  Hampshire,  Inc.  and  by 
WN.NE-TV,  Inc.  Summary:  Petitioners  seek 
reconsideration  of  the  Commisskm's 
decision  in  Continental  Cob/evision  of  New 
Hampshire.  Inc.  (Concord,  New 
Hampahire), FCC  2d (1964) 

Mass  Media — 3 — Title:  Applications  for 
review  of  the  Mats  Media  Bureau  •  action 
denying  the  applications  of  Red  Carpet 
Country  Television  Broadcasting 
Corporation  and  Great  Plains  Country 
Television  Broadcasting  Corporation  for 
extension  of  time  within  which  to  construct 
stations  KEQOfTV).  Enid,  Oklahoma,  and 
KQOL-TV,  Lawton.  Oklahoma.  Summary: 
The  Commission  will  consider  whether  the 
Bureau  properly  determined  that  the 
applicants  failed  to  demonstrate  causes 
beyond  their  control  in  constructing  the 
station. 

Mass  Media — 4 — Title:  Application  for 
review  filed  by  the  California  Association 
of  the  Physically  Handicapped,  of  an  action 
of  the  Mass  Media  Bureau  approving  the 
application  assigning  the  license  of 
com.Tiercial  television  station  KRHK-TV, 
San  Francisco,  Cahfomia,  from  Field 
Communications  Corporation  to  UTV  of 
San  Francisco,  Inc.  and  denying  the 
Association's  objection  that  Field  has  not 
captioned  sufficient  amounts  of 
programming;  has  not  made  the  station 
accessible  to  the  handicapped  and  has  not 
hired  handicapped  persons,  and  that  LTT 
will  not  improve  on  Field's  record. 
Summary:  The  Commission  will  consider 
the  Cahfomia  Association  of  the  Physically 
Handicapped's  apphcation  for  review  in 
which  the  Association  contends  that  the 
Bureau  erred  in  granting  the  KRHK-TV 
assignment  application  The  Association 
asserts  that  approval  of  the  application 
should  have  been  withheld  until  UTV  gave 
adequate  assurance  that  it  will  caption 
sufficient  amounts  of  programming  and 
that  It  will  take  affirmative  action  to  hire 
qualified  handicapped  persons. 

Mass  .Media — 5 — Title.  Application  for 
re\  lew  of  the  Mass  Media  Bureau's  action 
denying  a  petition  for  recons. deration  and 
acceptance  of  application  nunc  pro  tunc 
and  returning  the  low  power  television 
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application  of  American  Christian 
Television  System.  Inc.  Summary;  The 
Commission  will  consider  whether  the 
Bureau  properly  returned  the  application  of 
.\CTS  for  a  new  low  power  television 
station  as  unacceptable  for  filing. 

.M.iss  .VIed:a — 6 — Title:  Application  tor 
Review  of  M,iss  .Media  Bureau  action  filed 
by  American  Christian  Television  System, 
Inc.  Summary  The  Commission  will 
consider  an  application  for  review  of  the 
Mass  Media  Bureau  action  returning  both 
the  low  power  television  application  and 
the  amendment  of  American  Christian 
Television  System.  Inc.  as  unacceptable  for 
filing. 

Mass  Media — 7 — Title:  A  petition  for 
reconsideration  of  the  denial  of  the  petition 
to  deny  filed  aaainst  the  renewal 
applications  of  WELR  (AM  A  FM). 
Roanoke,  Alabama,  co-filed  by  the 
Concerned  Citizens  of  Roanoke,  Roy  Terry, 
the  National  Black  Media  Coalition,  and 
Puria  VV.  Marshall  and  various  related 
pleadings.  Summary:  The  Commission 
considtis  a  petition  for  reconsideration  of 
the  denial  a  petition  to  deny  the  license 
renewal  applications  of  WELR  (AM  &  FM), 
Roanoke,  Alabama. 

Mass  Media — 8 — Petition  for  Reconsideration 
of  the  renewal  of  licenses  of  VWLK,  Inc., 
licensee  of  stations  VWLK  and  WVLK-FM, 
Lexington,  Kentucky,  filed  by  the  National 
Black  Media  Coalition  and  the  Lexington- 
Fayette  Branch  of  the  N'AACP.  Summary; 
Petitioner  seeks  reconsideration  of  the 
grant  of  the  WVLK  renewal  applications 
because  of  its  contention  that  licensee 
ignored  the  programming  needs  of  the 
black  community. 

Mass  Media — 9— Title:  Amendment  of  Part  78 
of  the  Commissions  Rules  Concerning 
Licensing  F*rocedures  and  Reporting 
Requirements  in  the  Cable  Television 
Relay  Service.  Summary:  The  Commission 
will  consider  recommendations  by  the 
Mass  .Media  Bureau  for  a  single-step 
licensing  process  and  elimination  of 
several  reporting  requirements  for  CARS 
licensees. 

Mass  Media— 10— Title:  Amendment  of 
Subpart  E  Pari  73  of  the  Commission's 
Rules  and  Regulations  to  make  technical 
changes  in  the  FM  rules.  Summary:  The 
Commission  will  consider  whether  to 
amend  those  rules  pertaining  to  FM 
broadcast  antenna  systems. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  September  5, 1984. 

WUIiani  ].  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

|FR  Doc  84-23955  Filed  9-6-84  2:58  pml 
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FEDERAL  COMMUNICATIONS  COMMISSION 

September  6.  1984. 

The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subject  listed  below  on  Thursday, 
September  13, 1984,  following  the  Open 
Meeting,  which  is  scheduled  to 
commence  at  9:30  a.m.  in  Room  856,  at 
1919  M  Street,  NW.,  Washington,  D.C. 

Agenda.  Item  A'o,  and  Subject 

Hearing — 1 — Application  for  Review  of  a 
Review  Board  Decision  and  related 
pleadings  in  the  Tahoe  City,  California 
comparative  F^  proceeding  (BC  Docket 
Nos.  81-637  through  81-643). 

This  item  is  closed  to  the  public 
because  it  concerns  Adjudicatoi^ 
Matters  (See  47  CFR  0.603  (j)). 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
Managing  Director  and  Members  of  his  staff 
General  Counsel  end  Members  of  his  staff 
Chief.  Office  of  Public  Affairs  and  Members 
of  his  staff 

Action  by  the  Commission  September 
5, 1984.  Commissioners  Fowler, 
Chairman;  Quello,  Dawson.  Rivera  and 
Patrick  voting  to  consider  this  item  in 
Closed  Session. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  September  5.  1984. 

William  ].  Tricarico, 

Secretary.  FEDERAL  COMMUNICATIONS 
COMMISSION. 

|n«  Doc  94- 2.1950  Filed  9-6-84;  i58  p.m.) 
BIUJNG  CODE  S712-41-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

September  5.  1984. 

AGENCY  HOLDING  MEETING:  Federal 

Energy  Regulatory  Commission, 

TIME  AND  date:  10:00  a.m.,  September 
12, 1984. 

PLACE:  825  North  Capitol  Street,  NE.. 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-«400. 


This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  Agenda: 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda 

797th  Meeting— September  22.  1984 
Regular  Meeting  (10:00  am) 

CAP-1:  Project  No.  8167-002,  Synergies,  Inc. 
CAJ'-2:  Project  No.  6602-002,  D.J.  Pitman 

International  Corporation 
CAP-3:  Project  No.  5077-003,  Roberta  B,  Weil 
CAP-4:  Project  No.  5993-002.  White  Chuck 

Water  Company 
CAP-5:  Omitted 
CAP-6: 
Project  No.  7512-002.  Granite  Associates 
Project  No.  7562-002,  Gale  Associates 
Project  Nos.  7643-002,  7644-002,  7834-002 
and  7840-002,  WP,  Inc. 
CAP-7: 
Project  No.  6963-001,  Thomas  W.  Weathers 
II.  Wilson  B.  Humphries,  Jr.,  and  Roland 
M.  Webb 
Project  No.  7347-000,  Tuolumne  Regional 
Water  District 
CAP-8:  Project  No.  4657-004,  Montana 
Department  of  Natural  Resources  and 
Conservation 
CAP-9: 

(A)  Project  Nos.  7439-001,  7440-002  and 
7441-001,  Michael  Arkoosh 

(B)  Project  Nos.  387S-003,  Gregory  Wilcox; 
Project  No.  6707-001,  Graves,  Arkoosh 
and  Arkoosh 

CAP-10:  Project  No.  3878-004,  Gregory 

Wilcox 
CAP-11:  Project  No.  2861-008,  Pontook  Hydro 

Partners,  Ltd. 
CAP-12:  Project  No,  5147-003,  Ralph  and 

Raleign  Coppedge 
CAP-13:  Project  Nos.  6720-001,  6721-000. 

6722-001,  6723-000.  6738-000,  673&-000 

and  6740-000,  Northwest  Resources 

Generating  Company,  Inc. 
CAP-14:  Project  No.  7350-000,  Cameron  A. 

and  Deanna  E.  Curtiss 
CAP-15:  Project  Nos.  2628-006,  007,  008  and 

009,  Alabama  Power  Company 
CAP-16:  Omitted 
CAP-1 7: 
Project  No.  5068-000,  MacLeod  Falls 

Development  Association 
Project  No.  5878-000,  Ithaca  Falls 

Development  Association 
Project  No.  5928-000,  Cornell  University 
Project  No.  6744-000,  City  of  Ithaca,  New 

York 
CAP-1 8:  Docket  Nos.  QF84-348-O00,  QF84- 

349-000  and  QF84-399-000,  John 

Baardson— Northumberland  Facility, 

John  Baardson— Lincoln  Facility  and 

John  Baardson — McBain  Facility 
CAP-19:  Docket  Nos,  QF84-367-000,  QF84- 

368-000,  QF84-369-000  and  QF84-370- 

0(K),  Energy  Systems  Division  of  Thermo 

Electron  Corporation 
CAP-20:  Docket  No.  QF84— 326-000!  Adolph 

Coors  Company 
CAP-21:  Docket  No.  QF84-250-000,  Mitchell 

Energy  Corporation 
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CAP-22  Docket  No  QF84-379-000.  CTl 
C.'KP-aa:  Docket  No.  ER84-546-000  Pacific 

Power  &  Light  Company 
:AP-24  Docket  No.  ER84-344-002.  Maine 

Yankee  Atomic  Power  Company 
C.'\P-25  Docket  No.  EL84-12-001  and  Pruiect 

Nos.  5-006  and  2776-001.  Confederated 

Salish  and  Kootenai  Tribes  of  the 

Flathead  Reservation  v  Montana  Power 

Company 
CAP-26: 

Docket  Nos.  ER82-^62-001,  ER82-539-OO0. 

F;R82-734-000.  ER84-fllO-0()0,  ERft4-127- 

000.  ER83-540-000.  ER83-5r3-000,  ER83- 

748-000.  ER84-] 63-000,  ERB4-042-(X«. 

ER84-347-000  and  ER84-i03-OO0. 

Portland  General  Electric  Company 
Docket  Nos  ER82-448-001 ,  ERR2-715-000. 

ER83-044-O00.  ER83-045-0()0.  ERe3-f>46- 

000.  ER83-1 87-000.  ER83-334-fXKi,  ER8.3- 

541-000.  ER83-5fi7-0OO,  ER83--06-O0n 

ER84-04O-000.  ER84-1 98-000  and  ER84- 

305-000.  Puget  Sound  Power  and  Lighl 

Company 
Docket  Nos  ER82-618-001,  ERa2-6b2-000. 

ER82-661-O00,  ER83-241-000,  ER83-241- 

003.  ER83-687-000  and  ER8,3-71 2-000. 

Idaho  Power  Company 
Docket  Nos.  ER83-382-6oO  ER84-026-000 

and  ER84-156-000.  Montana  Power 

Company 
CAP-27:  Docket  No.  ER77-485-006.  Carolina 

Power  &  Light  Company 
CAP-28:  Docket  No.  ER8O-259-005.  Kansas 

Gas  and  Electric  Company 
CAP-29:  Docket  No  ER82-703-000.  New 

England  Power  Company 
CAP-30:  Docket  No.  ER81 -779-010. 

Pennsylvania  Power  Company 
CAP-31:  Docket  No.  ER84-236-001.  El  Paso 

Electric  Company 
CAP-32:  Docket  No.  ER83-2-000.  Wisconsin 

Electric  Power  Company 
CAP-33:  Docket  No.  ER84-286-000.  Cental 

Corporation 
CAP-34:  Docket  No.  ER81-.1fi<i-000  Alabama 

Power  Company 
CAP-35  Docket  Nos.  ER82-704-000.  ER82- 

704-001.  ER82-704-002.  EL83-&-000  and 

EU3-8-001.  Central  Louisiana  Electric 

Company.  Inc. 
CAP-36:  Docket  Nos.  ER81-73b-000.  ER83- 

192-000  and  ER83-248-000  (Phase  II). 

Central  Illinois  Public  Service  Company 

Consent  Miscellaneous  Agenda 

C.AM-1   Docket  Nos.  RM80-36-0G1.  RM80- 

36-002  and  R.M8O-36-003.  Generic 

Determination  of  Rate  of  Return  on 

Common  Equity  for  Electric  Utilities 
CAM-2:  Docket  No  RM7&-76-204  .New 

Mexico-25].  High-Cost  Gas  Produced 

From  tight  Formations 
CAM-3:  Docket  No.  RM79-76-218  (New 

Mexico-26].  High-Cost  Gas  Produced 

From  Tight  Formations 
CAM^  Docket  No  GP79-1-001.  Mobil  Oil 

Corporation 
CAM-5:  Docket  No  GP82-5fr-000.  Amoco 

Production  Company 
CAM -6  Docket  No.  RO82-72-001.  Billy 

Bridewell.  William  J  Cobb.  Burt  e".  Cobb. 

Eugene  Jeffers.  and  G.  Vernon  Whyte 
CAM-7;  Docket  No  RM84-20-000. 

Delegations  To  the  General  Counsel 
CAM-8:  Docket  No  RM84-14-000. 

Deregulations  under  the  NGPA 


Consent  Gas  Agenda 

CAG-1:  Docket  No.  RP84-108-000.  Texas 

Eastern  Transmission  Corporation 
CAG-2:  Docket  No.  RPa4-n2-000, 

Midwestern  Gas  Transmission  Company 
CAG-3:  Docket  No.  RP84-117-000  Southwest 

Gas  Corporation 
CAG-4:  Docket  No  RPS4-114-000.  Northwest 

Pipeline  Corporation 
CAG-5;  Docket  Nos  RP83-137-008,  TA83-2- 

29-001  [PGA83-2a,  IPR83-2a)  TA84-1- 

2»-001  [PGA84-1,  DCA84-1J.  and  TA84- 

1-29-002  (PGA84-la).  Transcontinental 

Gas  Pipe  Line  Corporation 
2.AG-6.  Docket  Nos  T.A82-2-33-025.  T.^64- 

1-33-006.  TA84-2-33-008  and  RP82-33- 

00'.  Ei  Paso  Natural  Gas  Compdn\ 
":AG-7  Docket  Nos.  RP77-19-005  anu"RP78- 

8&-015  Transwestern  Pipeline  Company 
:AG-«;  Docket  No.  TA84-2-42-001. 

Transwestern  Pipeline  Company 
:AG-9:  Docket  Nos.  RPft4-2-33-005  and 

TA82-2-33-024.  et  al  .  El  Paso  Natural 

Gas  Company 
::AG-10  Docket  No  RP84-79-001.  Gas 

Gathering  Corporation 

::ag-ii: 

Docket  No.  RP84-74-002.  Columbia  Gulf 

Transmission  Company 
Docket  No  RP84-75-001.  Columbia  Gas 
Transmission  Corporation 
:AG-12:  Docket  No  TA84-2^9-000, 

Montana-Dakota  Utilities  Company 
3AG-13.  Docket  Nos.  TA84-2-6-000  and 
TA84-2-6-001.  Sea  Robin  Pipeline 
Company 
2AG-14:  Docket  Nos  ST84-773-O00  and 
ST84-773-001.  Delhi  Gas  Pipeline 
Corporation 
CAG-15;  Docket  No.  ST83-3O-001.  Producer  s 

Gas  Company 
CAG-16:  Docket  No.  ST82-29&-001. 

Shreveport  Intrastate  Gas  Transmission. 
Ltd. 
CAG-17:  Docket  No.  ST81-13-002.  Rocky 
Mountain  Natural  Gas  Company.  Inc 
CAG-IB: 
Docket  No  RP83-8-000.  Columbia  Gas 
Transmission  Corporation  v  Tennessee 
Gas  Pipeline  Company 
Docket  No.  RP83-19-Oo6.  Tennessee  Gas 
Pipeline  Company  v  Columbia  Gas 
Transmission  Corporation 
Docket  No.  RP83-10-000.  the  Inland  Gas 
Company.  Inc  v  Tennesee  Gas  Pipeline 
Company 
.     Docket  No.  RP83-20-000.  Tennessee  Gas 
Pipeline  Company  v  the  Inland  Gas 
Company.  Inc 
Docket  No.  RP84-17-000.  Tennessee  Gas 
Pipeline  Company 
CAG-19: 
Docket  Nos  TA83-2-22-000  and  RP83-126- 
000,  Consolidated  Gas  Suppl> 
Corporation 
Docket  No.a  TA&4-1-22-003.  Consolidated 
Gas  Transmission  Corporation 
CAG-20  Docket  No.  RP84-92-000.  Texas 

Eastern  Transmission  Corporation 
CAG-21  Docket  Nos.  CP83-410-002  and 

CP83-410-003.  Consolidated  Gas  Supply 
Corporation 
CAG-22: 

Docket  No.  C184-421-001.  Conoco  Inc. 
Docket  No.  CI75-676-002,  Texas  Eastern 
Exploration  Company 


Docket  No,  CI84-44fl-001.  Odeca  CHI  ft  Gas 

Company,  et  al. 
Docket  No.  CIft4-451-002  (CS77-383). 
Diamond  Shamrock  Elxploration 
Company 
Docket  No.  CI84-435-001,  Cities  Service  Oil 

A  Gas  Corporation 
Docket  No.  CI64-445-001 ,  Mesa  Petroleum 
Company 
CAG-23  Docket  No  CI84-354-002,  Phillips 

Oil  Company 
CAG-24 

Docket  No  C184-450-001 .  Diamond 
Shamrock  Exploration  Company 
Docket  No.  CI84-454-001   Pennzoil  Oil  ft 
Gas  Inc. 
CAG-25  Docket  No  CI61-1 557-002.  Ladd 

Petroleum  Corporation 
CAG-26  Docket  No  CS84-6O-OO0  Britoil 

Ventures.  Inc 
CAG-2"  Docket  No  CI84-374-002.  TXP 

Operating  Company 
C.AG-28  Docket  No  CP79-291-0O4. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-29  Docket  No  CP84-32r-001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
C;aG-,30  Docket  Nos  CP83-381-0G3, 
Trancontinental  Gas  Pipe  Line 
Corporation.  Texas  Eastern 
Tra.-^smission  Corporation.  Natural  Gas 
Pipeline  Company  of  America.  ANR 
Pipeline  Company  and  Gasdel  Pipeline 
System  Incorporated 
CAG-3V  Docket  No  CP84-461-004,  Columbia 

Gas  Transmission  Corporation 
CAG-32  Docket  No  CP79-79-004. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-33  Docket  No  CP84-1-001.  Natural 

Gas  Pipeline  Company  of  Amenca 
CAG-34  Docket  No  CI*83-21 0-002. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-35  Docket  No  CP84-222-001 ,  Texas 

Eastern  Transmission  Corporation 
CAG-36 
Docket  No  CP66-269-004,  et  al,.  Tennessee 
Gas  Pipeline  Company  a  Division  of 
Tenneco  Inc. 
Docket  No  CI66-910-002,  Amoco 
Production  Company 
CAG-37;  Docket  Nos.  CP82-542-007  and 

RP82-80-018,  ANR  Pipeline  Company 
CAG-38  Docket  No  CP74-314-010  El  Paso 

Natural  Gas  Company 
CAG-39 

Docket  No  CP83-284-000,  Southwest  Gas 

Transmission  Company 
Docket  No.  CP83-376-O00,  El  Paso  Natural 
Gas  Company 
CAG-40  Docket  .Nos.  CPa4-129-000  and 
CP84-215-000,  Northern  Natural  Gas 
Company.  Division  of  Intemorth.  Inc. 
CAG-^l   Docket  No  CP84-388-000,  United 

Gas  Pipe  Line  Company 
CAG-42  Docket  Nos  CP84-21 3-000  and 
CP84-214-000.  United  Gas  Pipe  Line 
Company 
CAG-43  Docket  No,  CP84-424-000.  United 

Gas  Pipe  Line  Company 
C.AG-44  Docket  No,  CP84-233-000, 

Panhandle  Eastern  Pipe  Line  Company 
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/.  Licensed  Project  Matters 

P-1:  Project  No.  3688-000.  Washington 

County  Hydro  Development  Associates 
P-2:  Project  Nos.  4229-000.  4893-000  and  001. 

city  of  Redding,  California 
P-3:  Project  Nos.  2930-004  and  005.  Idaho 

Power  Company 
P-4:  Project  No.  2854-006,  city  of  Vidalia. 

Louisiana 

//  Electric  Rate  Matters 

ER-1;  Docket  No.  ER84-554-000.  Holyoke 

Water  Power  Company  and  HoJyoke 

Power  &  Electnc  Company 
KR-2:  Deckel  .No  F.R34-359-00Z.  Montana 

Power  Companv 
RR-3:  Docket  No.  ER82-5r9-004.  Southern 

Compdny  Services,  Inc. 
ER-4:  Docket  No.  EF84-2021-007.  United 

Stales  Deparlmpnt  of  Energy — Bonneville 

Power  Administration 

Miscellaneous  .\genda  - 

M-1:  l^eserved 

M-2;  Reserved 

M-3:  Docket  .Nos.  RM84-b-000.  R.Mo4-6-001 
and  RM84-6-002.  Refur.ds  Resulting 
From  BTU  Measurement  Adjustments 

Gas  Agenda 

/  Pipeline  Rate  Matters 

RP-1:  Omitted 

RP-2:  Docket  No  RPHJ-125-010.  Tennessee 
Gas  Fhpeline  Company,  a  Division  of 
Tenneco  Inc. 

RP-3;  Docket  No.  RPH4-:'8-002.  Bayou 
Interstate  Pipeline  System 

RP-4;  Docket  No  CP84-343-001,  Arkansas 
Louisiana  Gas  Company,  a  Division  of 
Arkla.  Inc. 

RP-5:  Docket  No.  RP[«-76-0OT.  Alabama- 
Tennessee  Natural  Gas  Companv 

RP-6:  Omitted 

RP-7:  Omitted 

//.  Producer  Matters 
CI-l   Reserved 

///  Pipeline  Certificate  Matters 

CP-1:  Docket  Nos.  RP83-1 4-001.  RP83-81-000. 

CP83-254-000.  CP83-254-006,  CP83-335- 

000  and  CP83-335-006,  Montana-Dakota 

Utilities  Company 
CP-2:  Docket  No.  CP82-342-000, 

Consolidated  Gas  Company  of  Florida. 

Inc.  V.  Florida  Gas  Transmission 

Cnmpsny 
CP-3-  Omitted 
CP-4:  Docket  Nos.  G-2569-001,  G-2o69-002, 

CI64-612-001  and  C164-612-002.  Aminoil, 

Inc. 

Kenneth  F.  Plumb. 

Si'cretary 

il-K  Doc  M-23906  Filed  9-6-84.  10:19  am| 
BIUJNG  COOe  6717-«1-«l 


NATIONAL  COMMISSION  ON  UBRARIES 
AND  INFORMATION  SCIENCE 

DATE  AND  TIME:  October  3  &  4,  1984.  9:00 
a.m.  to  SiWp.m. 


PLACE:  Capitol  Holiday  Inn,  Apoilo 
Room  (second  floor),  550  C  Street.  SW.. 
Washington,  D.C. 

STATUS:  Closed.  October  3,  1984,  9:00 
a.m.  to  lOKX)  a.m..  Sec.  1703.202  (2)  and 
(6)  of  the  Code  of  Federal  Regulations, 
45  CFR.  Part  1703.  Open. 
MATTERS  TO  BE  DISCUSSED: 

Chairman's  Report 

Approval  erf  Minutes 

Executive  Director's  Report 

NCLIS  Summary  Report  FY  64 

Guest  Speakers.  Warren  ).  Haas,  Council  on 

Library  Resources 
Discussion.  Commission  Programs  for  FY 

1985  S  FY  1986 
Update  Networking  Section  of  NCLIS 

National  Program  Document 
Presentation.  NABRIN  Draft  Report,  Ernie 

Matthias,  Dept.  of  Agriculture 
Discussion,  NCLIS  Program  on  Information 

and  Productivity 
Progress  Report,  IFLA  1985  Committee  and 

Model  Information  Center 
Presentation,  COSLA  (Chief  Officers  of  State 

Library  Agencies) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Toni  Carbo  Beannan. 

NCLIS  Executive  Director. 

August  21, 1984. 

|FR  Doc  84-23«37  Filed  9-ft-B4:  1:44  pro) 
BILLING  CODC  7S27-01-H 
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NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME;  September  20.  1984,  2:15 

p.m.,  Closed  Session;  2:30  p.m..  Open 

Session. 

PLACE:  Cornell  University,  Ithaca,  New 

York. 

STATUS:  This  IS  primarily  a  site  visit  by 
the  Board  members  to  the  facilities  at 
Cornell  University.  A  brief  meeting, 
most  of  which  will  be  open  to  the  public, 
will  be  held  to  conduct  standard  Board 
business  Part  of  the  meeting  will  be 
closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED  AT  THE 
CLOSED  SESSION: 

Thursday.  September  20.  1984 — 2:15  p.m. 

1.  Minutes — August  1984  Meeting 
2  NSB  and  NSF  Staff  Nominees 

MATTERS  TO  BE  CONSIDERED  AT  THE 
OPEN  SESSION: 

Thursday.  September  20.  1984 — 2:30p.m.  to 
3:15  p.m. 

3.  Minutes — August  1984  Meeting 

4.  Chairman's  Report 

5.  Director's  Report 

6.  Other  BuBiness 

7.  Next  Meetings 
Margaret  L.  Windus, 
Executive  Officer. 

|FR  Doc  84-23S59  FUed  9-6-84;  i57  pm) 
BILLING  Cod«  755S-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
TIME  AND  date:  9  a.m.  (closed  portion), 
9:30  a.m.  (open  portion).  Tuesday. 
September  18,  1984. 

PLACE:  Offices  of  the  Corporation, 
seventh  floor  Board  Room  1129  20th 
Street  NW..  Washington  D.C. 

MATTERS  TO  BE  rONSIDEREO:  (Closed  to 
the  public  9  a.m.  to  9:30  a.m.). 

1   Finance  Project  in  African  Country. 
2.  Finance  Project  in  East  Asian  Country. 

3  Insurance  Project  in  Middle  East 
Country. 

4  OPIC  War  Reinsurance. 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Open  to  the  public  9:30  a.m.). 

1.  Confirmation  of  Scheduled  Board 
Meetings. 

2.  General  Policy  and  Guidelines: 
Insurance— Eligibility  of  Short  Term  Loans. 

3.  President's  Report. 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  this  meeting 
may  be  obtained  from  the  Secretary  of 
the  Corporation  at  (202)  653-2925. 

Elizabeth  A.  Burton. 

Corporate  Secretary. 
September  6. 1984. 

(FR  Doc  64-23883  Filed  9-6-»4.  8:45  nmj 
BILUNG  COOE  33tO-01-M 
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TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1337) 

TIME  AND  date:  10:15  a.m.  (EDT), 

Wednesday,  September  12, 1984. 

PLACE:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

Agenda  Items 

Approval  of  minutes  of  meeting  held  on 
July  29.  1984. 

Discussion  Item 

1.  Results  of 'Valley-wide  groundwater 
assessment 

Action  Items 

A — Budget  and  Financing 

Al   Short-term  borrowing  from  the  U.S. 
Treasury. 

A2.  Amendment  to  Fiscal  Year  1985  Capital 
Budget  for  the  Power  Program — Interim  office 
buildings  at  Browns  Ferry  Nuclear  Plant. 

C — Power  Items 

Cl.  Form  agreement  covering  participation 
by  distributors  in  TVA's  expanded  Elnergy 
Saver  Home  Program. 

C2.  Supplement  to  contract  No.  TV-61104A 
between  TVA  and  Cottrell  Environmental 
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Scicncps  for  Spray  Dryer/E-Beurr,  Project  at 
Shawnee  Scrubber  Test  Facility 

C3.  New  power  contract  with  The  Men  ^ 
Corporation.  Stevenson.  Alabama 

E — Rpal  Property  Transai.nons 

El   Modification  of  deed  affectinjiO  \Z  n(  re 
of  Ch.ckamauga  Reservoir  land  in  Rhea 
County.  Tennessee,  to  permit  ronstructior  of 
habitable  structures— Tract  No   XCR-170 

f' — L'rc!ass:fied 

Fl   Contribution  rale  to  the  TV.'X 
Retirement  System  for  fiscal  year  19HS 

F2  Letter  agreement  No.  TV-65062.A  v,--. 
the  Corps  of  Engineers.  Memphis  District. 
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U.S.  Department  of  the  Army,  providing  for 
TVA  to  perform  field  surveys  and  laborator> 
analyses  of  selected  aquatic  habitats  at 
specified  sites  within  the  r.oodplain  areas  of 
the  Mississippi  River 

F3  Memorandum  of  unaers'.ip.ai.".K 
between  TV'A  and  the  L'  S.  Arm>  Corps  of 
Engineers  p.'oviding  for  flood  control 
rjperation  of  Kentucky  Reservoir  during 
Ooods  on  the  lower  Ohio  and  Mississippi 
Rivers 

F4  Supplement  to  in-eragf-ni  \  dgreemen' 
between  TVA  and  Agency  for  Internationa: 
Development  lAlDj  covering  arrangements 
for  TVA's  assistance  tc  ,MD  s  B,.>(nerc\ 
Program. 


CONTACT  PERSON  FOR  MORE 
information:  Craven  H  Crowell,  Jr.. 
Director  of  Information,  or  a  meinber  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting  Call 
(615)  632-8000.  Knoxville.  Tennessee 
Information  is  also  available  at  TV  .As 
Washington  Office  (202)  245-0101 

Dated   September  5,  1384 
W.F  Willis. 

(ferfrc:  Mar^ager 


1  H  !);«    84-;39M  Fiied  ft-h-M 
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September  10,  1984 


Part  II 


Federal  Emergency 
Management  Agency 

44  CFR  Part  9 

Floodplain  Management  and  Protection  of 
Wetlands;  Final  Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  9 

Floodptain  Management  and 
Protection  of  Wetlands 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  This  regulation  makes 
changes  to  the  Federal  Emergency 
Management  Agency  (FEMA) 
regulations  implementing  Executive 
Order  11988,  Floodplain  Management. 
and  Executive  Order  11990.  Protection  of 
Wetlands.  44  CFR  Part  9.  FEMA  has 
decided  to  expand  the  categories  of 
exclusions  for  these  regulations.  Certain 
disaster  assistance  actions  will  no 
longer  be  subject  to  the  regulations.  The 
changes  will  allow  more  effective  and 
efficient  use  of  the  resources  of  FEMA 
and  applicants  for  disaster  assistance. 
date:  These  regulations  are  effective 
October  10,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Scheibel,  Associate  General 
Counsel,  Office  of  General  Counsel, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington, 
DC.  20472.  Telephone  202/287-0380. 
SUPPLEMENTARY  INFORMATION:  On  May 
24.  1977.  Executive  Order  11988  was 
issued  for  the  following  purposes: 

(a)  To  avoid  to  the  extent  possible  the 
long- and  short-term  adverse  impacts 
associated  with  the  occupancy  and 
modification  of  floodplains:  and 

(b)  To  avoid  direct  or  indirect  support 
of  floodplain  development  wherever 
there  is  a  practicable  alternative.  This 
Executive  Order  applies  to  federal 
agencies  for  all  actions  involving: 

(1)  Acquiring,  managing  and  disposing 
of  Federal  land  and  facilities: 

(2)  Providing  federally  undertaken, 
financed  or  assisted  construction  and 
improvements;  and 

(3)  Conducting  Federal  activities  and 
programs  affecting  land  use,  including 
resources  planning,  regulating,  and 
licensing  activities. 

The  United  States  Water  Resources 
Council  (WRC)  published  guidelines  for 
implementing  E.O.  11988  in  the  Federal 
Register  on  February  10,  1978  (43  FR 
6030).  These  regulations  follow  closely 
the  WRC  guidelines  in  setting  forth 
policy  and  procedures  for  floodplain 
management  relating  to  disaster 
planning,  response,  recovery,  and 
hazard  mitigation  for  all  actions  taken 
by  FEMA.  The  main  emphasis  of  these 
regulations  is  on  compliance  with 
Executive  Order  11988,  Floodplain 


Management.  However,  in  cases  where 
Executive  Order  11990,  Protection  of 
Wetlands,  would  apply,  these 
regulations  also  set  forth  policy  and 
procedures  to  implement  that  Executive 
Order. 

FEMA  recognizes  floodplains  and 
wetlands  as  unique  and  vital  natural 
resources.  Both  ecological  systems 
possess  many  natural  values  and  carry 
on  numerous  functions  that  are  of  great 
benefit  to  all  of  us.  Because  wetlands 
frequently  lie  within  floodplains,  they 
constitute  a  natural  and  beneficial  value 
of  floodplains.  Thus,  where  a  wetland  is 
in  a  floodplain.  the  more  restrictive 
terms  of  Executive  Order  11988  apply. 

The  rule  previously  contained  a  list  of 
actions  exempt  from  the  regulation. 
Included  in  this  list  were  those  repairs 
to  public  facilities  costing  less  than 
S5,000  performed  on  damaged  structures 
or  facilities.  This  exemption  did  not 
apply  to  actions  in  a  floodway  or 
coastal  high  hazard  areas  or  to  new  or 
substantially  improved  structures  and 
facilities.  Statistical  data  was  kept  on 
FEMA's  disaster  assistance  actions  as  a 
means  of  determining  which  projects 
offered  meaningful  opportunities  for 
floodplain  management  and  hazard 
mitigation. 

In  December  1981  after  15  months  of 
operating  experience  with  the  final 
regulation,  a  study  was  undertaken  by 
FEMA  to  evaluate  the  effectiveness  of 
then  current  procedures  for  floodplain 
management.  With  the  large  number  of 
public  assistance  actions  being  taken  it 
was  felt  necessary  to  determine  if  the 
resources  of  FEM.^  were  being  used 
efficiently  and  effectively. 

The  study  sohcited  comments  from 
FEMA  field  personnel  who  had 
experience  in  applying  the  floodplain 
regulations  to  disaster  assistance 
actions.  The  regional  offices  also 
relayed  the  comments  of  applicants  and 
other  Federal  agencies  who  had 
concerns  about  the  regulations. 
Although  the  period  encompassed  by 
the  study  had  less  disaster  activity  than 
normal,  there  were  nearly  4.000  public 
assistance  actions  in  the  data  base.  1  he 
data  base  included  one  large  disaster 
(California)  and  seven  smaller  disasters 
so  that  a  cross  section  of  different  size 
and  type  disasters  was  obtained. 

One  underlying  thought  which  came 
out  in  the  responses  to  the  questionnaire 
was  that  FEMA  should  concentrate  its 
mitigation  efforts  on  the  more  important 
projects  v/hlch  have  the  potential  to 
impact  floodplains  and  wetlands.  Very 
frequently  the  small  projects  do  not  offer 
opportunities  for  mitigation  measures. 
This  is  especially  true  for  those  which 
would  relocate  facilities  outside  the 
floodplain.  The  final  disposition  of  the 


small  projects  is  typically  the 
performance  of  minor  work  on  the 
facility  to  make  it  more  resistant  to 
damage  (minimization).  However,  since 
the  beginning  of  implementation  of  the 
Disaster  Relief  Act  of  1974  there  has 
been  a  means  for  such  measures  to  be 
taken  in  the  restoration  of  the  facility. 
These  measures,  called  disasterproofing, 
have  been  used  frequently  when  the 
work  can  be  made  an  integral  part  of  the 
repair  which  is  being  federally  funded. 
Therefore,  it  is  anticipated  that  the 
recommended  mitigation  measures  will 
be  accomplished  without  application  of 
the  formal  8-step  decision-making 
process. 

In  the  period  immediately  following  a 
disaster  FEMA's  efforts  are  directed 
toward  assisting  local  governments  to 
recover  as  quickly  as  possible.  The  great 
majority  (65%  to  70%)  of  projects  for 
which  assistance  is  requested  are  minor 
repairs  to  roads,  utilities,  drainage 
structures  and  a  small  number  of 
buildings.  The  repairs  typically  involve 
only  a  small  portion  of  a  larger  facility  . 
or  system.  For  this  reason  it  is  usually 
not  possible  to  make  changes  in  the 
repair  work  for  hazard  mitigation 
purposes.  Any  measure  incorporated 
into  the  repaired  portion  would  not 
achieve  meaningful  mitigation  for  the 
facility  as  a  whole.  Further,  each 
damage  location  must  be  inspected  by  a 
Federal  inspector  who  makes  a  cost 
estimate  of  the  needed  repairs.  The 
inspector's  report  must  then  be  reviewed 
by  FEMA  personnel.  The  review  of  these 
small  projects  for  compliance  with  the 
executive  orders  only  serves  to  delay 
the  delivery  of  disaster  assistance 
without  achieving  the  goals  of  the 
orders. 

With  the  objective  of  making  more 
effective  use  of  the  inspectors'  and 
reviewers'  time,  the  data  was  examined 
to  detemine  if  the  number  of  actions 
requiring  review  could  be  reduced.  A 
parallel  objective  was  to  continue  to 
achieve  the  goals  of  the  executive 
orders — minimization  of  harm  to  and 
within  floodplains  and  wetlands.  These 
same  objectives  had  been  set  and  were 
partially  achieved  by  the  selective 
exemption  of  projects  costing  less  than 
SS.OOO.  a  provision  which  was  added  to 
the  final  rule  in  September  1980.  As 
noted  earlier  P'EMA  kept  data  on  these 
exempted  projects  as  well  as  other 
projects  costing  less  than  $5,000  which 
underwent  the  floodplain  review.  The 
following  results  were  obtained. 

Of  the  total  number  of  actions  in  the 
floodplain  costing  less  than  S5,000,  only 
3%  of  them,  accounting  for  3.5%  of  the 
cost  of  all  actions  costing  less  than 
55,000,  had  sufficient  opportunity  for 
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mitigation  for  FEMA  to  make  mitigation 
a  requirement  of  the  grant.  This  figure 
includes  measures  which  were  required 
not  only  as  a  result  of  the  floodplain 
management  review,  but  by  compliance 
with  existing  hazard  mitigation 
regulations  as  well  (44  CFR  Part  205. 
Subpart  M).  By  demonstrating  the  very 
limited  opportunities  for  applying 
hazard  mitigation  to  these  actions, 
especially  in  light  of  the  effort  necessary 
to  process  the  other  97%  of  the  actions, 
this  information  supports  the  proposal  to 
exempt  these  small  projects  from  the 
review  process. 

The  4,000  disaster  recovery  actions 
were  categorized  by  dollar  value,  type 
of  facility,  location  in  floodplain,  degree 
of  damage  and  final  disposition. 
Comparisons  were  made  of  the  effect  of 
modifying  the  applicability  of  the  B-step 
process  to  various  categories  of  actions. 
The  two  most  significant  factors  which 
were  watched  during  these  comparisons 
were  workload  on  inspectors  and 
applicants  and  the  opportunities  for 
mitigation  measures.  The  opportunities 
for  mitigation  did  not  appear  to  depend 
upon  the  type  of  facility,  i.e.,  roads, 
buildings  or  utilities.  The  location  of  a 
facility  in  the  floodway  or  coastal  high 
hazard  area,  however,  did  have  an 
impact  on  opportunities  for  mitigation. 
The  dollar  value  of  the  repairs  and 
percentage  of  damages  as  related  to  the 
total  value  also  affected  the  mitigation 
opportunities.  There  were  more 
opportunities  for  mitigation  on  those 
projects  located  in  a  floodway  or  coastal 
high  hazard  area,  especially  relocation 
opportunities.  The  higher  cost  projects 
also  had  more  opportunities  for 
mitigation  because  the  repairs  involved 
a  greater  investment  of  Federal  funds.  In 
choosing  those  projects  which  would  be 
reviewed,  the  above  factors  for 
enhanced  mitigation  opportunities  were 
considered  carefully. 

It  was  therefore  decided  to  exclude  all 
those  actions  under  section  402  of  the 
Disaster  Relief  Act  of  1974  costing  less 
than  $5,000  from  the  S-step  review 
process.  Those  actions  which  are  in  the 
100  yr.  floodplain  (or  500  yr.  floodplain 
for  critical  actions],  costing  between 
$5,000  and  $25,000.  will  also  be  partially 
exempt  except  (1)  those  actions  in  a 
floodway  or  coastal  high-hazard  area,  or 
(2)  those  actions  which  constitute  new 
construction  or  substantial  improvement 
(repairs  cost  more  than  50%  of  the  total 
value  of  the  facility)  or  (3)  when  the 
facility  or  structure  has  previously 
sustained  structural  damage  in  a  major 
flooding  disaster.  For  those  projects 
costing  between  $5,000  and  $25,000 
which  will  be  partially  exempt  from 
review.  FEMA  will  carry  out  the 


requirements  of  identifying  the  hazard 
and  the  risk  to  the  structure  or  facility, 
and  will  minimize  this  risk  ({$  9.7.  9.10 
and  9.11).  This  approach  will 
significantly  reduce  the  number  of 
actions  to  be  reviewed  by  applying  the 
8-step  decision-making  process  for 
floodplain  management.  Fifty-six 
percent  fewer  actions  will  be  reviewed 
than  under  the  current  policies.  This  will 
conserve  the  already  strained  personnel 
resources  of  FEMA.  It  will  also  expedite 
the  delivery  of  disaster  assistance, 
especially  to  the  smaller  applicants 
which  are  more  severely  impacted  by 
the  disaster.  However,  this  alternative 
will  have  only  a  minor  effect  on  the 
objective  of  minimizing  harm  to  and 
within  the  floodplains  and  wetlands.  As 
noted  before,  the  policy  of 
disasterproofing  already  results  in 
significant  hazard  mitigation  without  the 
application  of  the  S-step  decision- 
making process. 

The  list  of  exemptions  also  included 
several  forms  of  assistance  to 
individuals,  such  as  unemployment 
assistance,  certain  disaster-related 
needs  and  expenses  (i.e..  medical),  and 
certain  forms  of  temporary  housing  for 
those  whose  homes  have  been  made 
uninhabitable.  This  rule  will  add  "use  of 
existing  resources  for  temporary 
housing,  except  that  Step  1  shall  be 
carried  out"  to  the  list  of  non-reviewable 
actions  under  S  9.5(c).  The  other  steps 
will  not  be  required  prior  to  temporarily 
housing  someone  in  a  rental  unit  or 
government-owned  (i.e.,  existing) 
undamaged  housing  unit.  The  work 
group  examining  this  issue  determined 
that  the  reviews  delay  the  provision  of 
temporary  housing  because  of  the 
di(ficulty  of  locating  (in  a  timely  way) 
resources  which  are  suitable  for  family 
size  and  composition.  Using  other  rental 
units  already  existing  in  the  area,  and 
which  are  not  damaged,  is  appropriate, 
especially  when  the  need  for  temporary' 
housing  is  immediate. 

Other  reasons  for  excluding  existing 
resources  from  the  full  eight-step 
process  include: 

1.  The  use  of  more  expensive  forms  of 
housing  (i.e.,  mobile  homes)  is  forced  if 
existing  resources  are  determined 
impracticable,  and  if  they  are 
withdrawn  from  the  resource  pool  while 
being  reviewed. 

2.  FEMA's  use  of  existing  resources  in 
a  floodplain  does  not  cause  degradation 
of  the  floodplain.  Any  such  condition 
was  already  present. 

3.  There  is  little  justification  for 
moving  families  into  other  forms  of 
temporary  housing  if  the  existing 
resources  are  undamaged  and  are 
available  for  use  in  the  community. 


An  argument  against  excluding 
existing  resources  from  the  review 
process  is  that  FEMA  may  sub)ect 
people  to  some  additional  flood  risk  if 
the  resources  used  are  in  a  floodplain. 
However,  based  on  statistics  from  the 
Federal  Insurance  Administration 
concerning  the  risk  of  repeated  flooding 
and  on  the  short  average  stay  of  a 
family  in  an  existing  resource 
(approximately  9  months),  that  risk 
appears  low. 

Given  the  emergency  nature  of 
temporary  housing,  FEMA  is  making  the 
following  changes:  Only  Step  1 
(determining  the  location  of  the  resource 
in  relation  to  die  floodplain)  is  to  be 
carried  out  any  housing  unit  (i.e.. 
existing  resource)  located  in  a 
floodplain  would  be  placed  at  the 
bottom  of  the  existing  resource  hst.  to  be 
used  only  when  other  forms  of 
temporary  housing  were  not  available. 
A  statement  will  be  provided  to  each 
temporary  housing  occupant  indicating 
that  the  resource  is  in  the  floodplain, 
and  warning  of  possible  risk. 

Summarizing  briefly,  the  exclusions 
will  now  exempt  from  the  B-step  process 
public  assistance  actions  costing  less 
than  $5,000.  Those  pubhc  assistance 
actions  costing  between  $5,000  and 
$25,000  are  exempt  from  ^e 
requirements  to  avoid  the  floodplain 
unless  it  is  the  only  practicable  location 
and  to  notify  the  public,  provided:  (1) 
They  are  not  in  a  floodway  or  coastal 
high  hazard  area;  (2)  they  do  not 
constitute  new  construction  or 
substantial  improvement  and  (3)  the 
structure  or  facility  has  not  suffered 
structural  damage  from  a  prior  major 
flooding  disaster.  Even  if  an  action 
satisfies  the  three  conditions,  all 
necessary  mitigation  will  be  required  for 
those  excluded  actions  costing  between 
$5,000  and  $25,000.  The  use  of  existing 
resources  for  temporary  housing  will  be 
excluded  from  the  8-step  process  except 
that  existing  resources  in  the  floodplain 
will  be  used  only  when  other  existii\g 
resources  were  not  available. 

On  October  26. 1983.  FEMA  published 
a  proposed  rule  in  the  Federal  Register 
(48  FR  49876-49879)  proposing  changes 
to  44  CFR  Part  9.  Conunents  were  due  on 
or  before  December  27, 1983,  but  were 
accepted  after  that  date. 

Conunents 

We  received  11  comments  on  the 
proposed  changes,  including  Federal. 
State  and  local  government  agencies 
and  one  conservation  group.  Two 
comments  were  made  concerning 
subjects  outside  the  scope  of  these 
regulation  changes.  One  dealt  with 
problems  of  obtaining  flood  maps  and 
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the  other  concerned  requirements  for 
flood  insurance  in  the  Temporary 
Housing  Program.  These  questions  will 
be  handled  directly  with  the 
commenting  agency.  Four  of  the 
respondents  agreed  that  the  changes 
will  be  beneficial  to  the  goals  of 
floodplain  management  and  to  the 
delivery  of  disaster  assistance.  Some  of 
the  other  comments  resulted  from  a 
misunderstanding  concerning  the 
requirements  for  those  projects  where 
repair  costs  will  range  between  $5,000 
and  $25,000.  Two  comments  expressed 
the  view  that  exemption  of  these 
projects  will  result  in  continued 
damages  that  might  have  been 
prevented  by  mitigation  measures.  One 
suggested  that  the  upper  Hmit  of  the 
exemption  be  lowered  and  another 
suggested  requiring  floodproofing  of  all 
facihties  to  the  base  flood  elevation. 

In  fact,  these  actions  costing  between 
$5,000  and  $25,000  are  not  exempt  from 
the  floodplain  management  review 
process.  First,  those  actions  in  the 
floodway  or  coastal  high  hazard  area  or 
where  the  repair  constitutes  new 
construction  or  substantial 
improvement,  or  where  the  structures  or 
facility  has  suffered  damage  in  a  prior 
major  flooding  disaster,  must  undergo 
the  floodplain  management  review  as 
provided  in  S  9.5(d).  This  review 
considers  alternative  sites  and  actions 
and  an  evaluation  of  impacts  and  ways 
to  minimize  any  adverse  impacts. 
Second,  except  for  those  actions  costing 
under  $5,000,  aU  other  public  assistance 
actions  are  subject  to  impact  analysis 
and  minimization  as  provided  in  §§  9.10 
and  9.11.  Minimization  for  both  sets  of 
actions  may  include  floodproofing. 

Two  comments  suggested  that  FEMA 
consider  the  cumulative  cost  of  repairs 
over  past  disasters  for  the  determination 
of  "substantial  improvement."  The 
commenters  felt  that  this  would  better 
ensure  that  hazard  mitigation  measures 
would  be  required  as  a  condition  of 
disaster  assistance.  FEMA  feels  that 
facilities  which  have  suffered  structural 
damage  from  a  prior  major  flooding 
disaster  should  undergo  the  full  8-step 
review  and  a  provision  is  included  to 
that  effect. 

By  this  provision.  FEMA  will  require 
consideration  of  alternative  sites  and 
actions  and  no  action  and  will  require 
appropriate  public  notice  for  actions 
involving  projects  which  have 
previously  sustained  structural  damage 
from  flooding  due  to  a  major  disaster  or 
emergency. 

FEMA's  Hazard  Mitigation 
Regulations  and  the  Eligibility 
Regulations  also  require  consideration 
of  other  sites  when  a  facility  is  subject 
to  repetitive  damages.  The  Hazard 


Mitigation  Regulations.  44  CFR  Part  205, 
Subpart  M,  require  that  hazards  in  the 
disaster  area  be  evaluated  and 
appropriate  measures  be  taken  by  the 
applicant.  Avoidance,  or  relocation,  is 
one  of  the  measures  to  be  considered. 
The  Eligibility  Regulations,  44  CFR  Part 
205.  Subpart  R  permit  the  Regional 
Director  to  deny  funding  for 
reconstruction  at  the  original  site  when 
the  facility  is  subject  to  repetitive  heavy 
damage.  In  such  cases,  reconstruction  at 
an  alternate  site  under  a  grant-in-lieu 
may  be  eligible.  For  those  grants 
involving  a  critical  action,  the  standards 
are  higher.  A  critical  action  is  one  which 
involves  a  facility  for  which  even  a 
slight  chance  of  flooding  is  too  great.  For 
critical  actions,  the  review  for  mitigation 
measures  will  be  based  on  the  impact  of 
the  500  year  frequency  flood.  Although 
they  are  not  subject  to  the  full  8-step 
decision-making  process,  FEMA  is 
nevertheless  required  to  assess  the 
impacts  of  the  project  and  minimize 
harm  to  and  within  the  floodplain. 

Another  comment  took  the  opposite 
view  from  the  previous  suggestion.  It 
noted  that  projects  in  the  floodway 
which  cost  less  than  $5,000  were  subject 
to  the  floodplain  review  and  suggested 
that  the  threshold  be  raised  to  $25,000 
for  flood  control  facilities.  First  of  all,  no 
review  is  required  for  any  project  under 
$5,000  except  in  unusual  circumstances. 
Secondly,  FEMA's  experience  has 
shown  that  there  are  mitigation 
measures  which  often  should  be 
incorporated  into  the  repair  of  projects 
costing  between  $5,000  and  $25,000;  and 
therefore  the  review  required  of  these 
projects  is  appropriate. 

One  comment  recommended  that 
more  emphasis  be  placed  on 
floodproofing  and  existing  procedures 
such  as  those  contained  in  the  Hazard 
Mitigation  Regulations.  The  commenter 
expressed  concern  about  threats  which 
may  accumulate  slowly  and  may  cause 
damages  from  small  incidents  which  do 
not  result  in  major  disaster  declarations. 
Disaster  proofing  measures  such  as 
floodproofing  may  be  approved  by  the 
Regional  Director  under  the  eligibility 
regulations  (44  CFR  Part  205,  Subpart  E). 
These  measures  may  also  be  required  by 
the  Regional  Director  as  a  condition  for 
a  grant  under  hazard  mitigation 
regulations  (44  CFR  Part  205,  Subpart 
M).  For  those  problems  which  may 
accumulate  slowly  or  may  not  be  related 
to  specific  repair  projects.  Subpart  M 
requires  evaluation  of  all  natural 
hazards  and  implementation  of 
appropriate  measures.  FEMA  feels  that 
the  subject  is  adequately  treated  and  no 
further  change  to  the  Floodplain 
Management  Regulations  is  needed. 


One  comment  suggested  that  Step  7  of 
the  decision-making  process,  Final 
Public  Notice,  should  be  retained  for  all 
actions.  This  rule  change  makes  no 
change  in  the  actions  for  which  Step  7  is 
required.  The  basic  regulation,  44  CFR 
Part  9,  exempts  certain  actions  from  the 
requirements  of  Step  7  and  the 
Supplementary  Information  section  of 
the  final  regulation,  published 
September  9, 1980,  at  45  FR  59520-59537 
explains  the  rationale  for  that  provision. 

A  question  was  raised  as  to  the  effect 
on  the  executive  orders  of  exempting 
those  projects  under  $5,000  from  the 
review  process.  These  represent  67 
percent  of  the  total  disaster  assistance 
projects.  The  FEMA  study  examined 
those  projects  costing  less  than  $5,000 
which  were  still  required  to  be  reviewed 
through  the  eight-step  process.  It  found 
that  in  only  3  percent  of  those  projects 
was  there  an  opportunity  for  mitigation 
measures.  That  group  of  projects 
represented  only  3.5  percent  of  the  value 
of  all  repair  or  replacement  projects 
costing  less  than  $5,000.  Furthermore,  at 
least  half  of  those  projects  had 
mitigation  required  as  a  result  of  other 
regulations  than  Floodplain 
Management.  Therefore,  the  proposed 
change  will  affect  less  than  1  percent  of 
all  disaster  assistance  projects. 

The  same  commenter  suggested  that 
reduction  of  the  workload  for  FEMA 
personnel  should  not  be  used  as  a 
criterion  not  to  comply  with  the 
Executive  Order.  This  was  by  no  means 
the  primary  reason  for  the  change.  It  is  a 
byproduct  of  the  determination  that  the 
opportunities  for  mitigation  on  the 
projects  exempted  from  review  are  very 
few.  For  those  few  projects  the  Regional 
Director  may  still  require  completion  of 
the  eight-step  decision-making  process 
when  he  or  she  determines  it 
appropriate. 

One  comment  claimed  that  the 
specific  exemptions  in  these  regulations 
are  tied  to  a  statutory  exemption  from 
review  under  the  National 
Environmental  Policy  Act  of  1969.  This 
is  not  the  case.  Section  405  of  Pub.  L.  93- 
288  does  exempt  most  disaster 
assistance  actions  from  the  requirement 
for  an  environmental  assessment  or 
impact  statement.  However,  the  review 
under  Executive  Order  11988  is  not  a 
NEPA  requirement  and  the  justifications 
for  exemptions  contained  in  these 
regulations  stand  entirely  on  their  own. 
The  commenter  also  expressed  concern 
that  the  natural  values  of  floodplains 
and  wetlands  would  not  be  protected  in 
the  granting  of  assistance  for  small 
projects.  As  explained  above,  there  are 
almost  no  opportunities  to  take 
mitigation  actions  on  repair  projects 
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costing  less  than  $5,000.  FEMA's  other 
regulations  contain  adequate 
requirements  for  those  projects  where 
mitigation  of  any  adverse  impacts  is 
practicable.  Lastly,  a  comment  was 
made  that  the  Executive  Order  requires 
consideration  of  alternative  sites  for 
those  projects  between  $5,000  and 
$25,000  and  that  the  proposed  rule  will 
not  require  that.  This  class  of  projects  is 
included  in  a  larger  group  of  projects 
which  was  exempted  from  the 
alternative  site  requirement  when  the 
original  regulation  was  published  on 
September  9. 1980.  This  exemption  did 
not  apply  to  projects  in  the  floodway  or 
coastal  high  hazard  area  or  where 
substantial  improvement  was  involved. 
Those  same  criteria  still  apply  to  the 
projects  costing  from  $5,000  to  $25,000. 

Environmental  Considerations. 
Pursuant  to  Section  102{2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  implementing  regulations 
of  the  Council  on  Environmental  Quality 
(49  CFR  Parts  1500-1508),  FEMA  has 
prepared  an  environmental  assessment 
of  the  issuance  by  FEMA  of  the 
proposed  change  to  the  regulations  on 
Fioodplain  Management  and  Protection 
of  Wetlands.  A  discussion  of  that 
assessment  is  contained  in  the 
Supplementary  Information  section  of 
the  proposed  rule.  A  Finding  of  No 
Significant  Impact  resulted  from  that 
assessment. 

Executive  Order  12291,  "Federal 
Regulations." This  rule  is  not  a  "major 
rule"  within  the  context  of  Executive 
Order  12291.  It  will  not  have  an  annual 
effect  on  'he  economy  of  $100  million  or 
more. 

The  rule  will  not  have  a  significant 
economic  impact  on  small  entities, 
within  the  meaning  of  5  U.S.C.  605  (the 
Regulatory  Flexibility  Act).  Therefore, 
no  regulatory  analysis  will  be  prepared. 

This  rule  does  not  call  for  the 
collection  of  any  information. 

Authority:  This  rule  is  issued  under 
authority  of  section  601  of  the  Disaster  Relief 
Act  of  1974  (Pub.  L  93-288),  as  amended  by 
Pub.  L.  96-446  and  Executive  Orders  11988. 
"Fioodplain  Management,"  and  11990. 
"Protection  of  Wetlands  " 

List  of  Subjects  in  44  CFR  Part  9 

Floodplains. 

PART  9— FLOODPLAIN  MANAGEMENT 
AND  PROTECTION  OF  WETLANDS 

Accordingly,  Part  9  of  Title  44  is 
amended  as  follows: 

1.  In  §  9.5  paragraph  (c)  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (c)(10Hl2)  and  by  adding  a 
new  paragraph  (c)(13)  to  read  as 
follows: 


S9J    Scope 

•  »         •         •         « 

(c)  Decision-making  involving  certain 
categories  of  actions.  The  provisions  set 
forth  in  this  regulation  are  not 
applicable  to  the  actions  enumerated 
below  except  that  the  Regional  Directors 
shall  comply  with  the  spirit  of  the  Order 
to  the  extent  practicable.  For  any  action 
which  is  excluded  from  the  actions 
enumerated  below,  the  full  fr-step 
process  applies  (see  {  9.8)  (except  as 
indicated  at  paragraphs  (d),  (f)  and  (g)  of 
this  section  regarding  other  categories  of 
partial  or  total  exclusions).  The 
provisions  of  these  regulations  do  not 
apply  to  the  following  (all  references  are 
to  the  Disaster  Relief  Act  of  1974,  Pub.  L 
93-288,  as  amended); 

•  •        *        •        » 

(10)  Use  of  existing  resources  in  the 
temporary  housing  assistance  program 
[Section  404(a)],  except  that  Step  1 

(8  9.7)  shall  be  carried  out: 

(11)  Minimal  home  repairs  [Section 
404(c)]; 

(12)  Debris  removal  (Section  403). 
except  those  grants  involving  non- 
emergency disposal  of  debris  within  a 
fioodplain  or  wetland; 

(13)  Repairs  or  replacements  under 
Section  402,  of  less  than  $5,000  to 
damaged  structures  or  facilities. 

•  ♦        •        •        « 

2.  In  S  9.5  the  introductory  text  of 
paragraph  (d)  is  revised  as  follows: 

§  9.5    Scop*. 

•  •         •  •         « 

(d)  For  each  action  enumerated  below, 
the  Regional  Director  shall  apply  steps 
1,  2,  4,  5  and  8  of  the  decision-making 
process  (5§  9.7,  9.8,  9.10  and  9.11,  see 
5  9.6).  Steps  3  and  6  (5  9.9)  shall  be 
carried  out  except  that  alternative  sites 
outside  the  fioodplain  or  wetland  need 
not  be  considered.  After  assessing 
impacts  of  the  proposed  action  on  the 
fioodplain  or  wetlands  and  of  the  site  on 
the  proposed  action,  alternative  actions 
to  the  proposed  action,  if  any,  and  the 
"no  action"  alternative  shall  be 
considered.  The  Regional  Director  may 
also  require  certain  other  portions  of  the 
decision-making  process  to  be  carried 
out  for  individual  actions  as  is  deemed 
necessary.  For  any  action  which  is 
excluded  from  the  actions  listed  below, 
(except  as  indicated  in  paragraphs  (c), 
(f)  and  (g)  of  this  section  regarding  other 
categories  of  partial  or  total  exclusion), 
the  full  8-step  process  apphes  (see  §  9.6). 
The  references  are  to  the  Disaster  Relief 
Act  of  1974,  Pub.  L.  93-288.  as  amended. 
•         •         •         •         • 

3.  In  §  9.5  paragraph  (e)  is  revised  as 
follows: 


(e)  Other  categories  of  actions.  Based 
upon  the  completion  of  the  8-8tep 
decision-making  process  (5  9.6),  the 
Director  may  find  that  a  specific 
category  of  actions  either  offers  no 
potential  for  carrying  out  the  purposes 
of  the  Orders  and  shall  be  treated  as 
those  actions  listed  in  i  9.5(c).  or  has  no 
practicable  alternative  sites  and  shall  be 
treated  as  those  actions  listed  in 
§  9.5(d),  or  has  no  practicable 
alternative  actions  or  sites  and  shall  be 
treated  as  those  actions  Hsted  in  {  9.5(g). 
This  finding  will  be  made  in 
consultation  with  the  Federal  Insurance 
Administration  and  the  Council  on 
Environmental  Quahty  as  provided  in 
section  2(d)  of  E.0. 11988.  Pubhc  notice 
of  each  of  these  determinations  shall 
include  publication  in  the  Federal 
Register  and  a  30-day  comment  period. 

*  •        *        •        « 

4.  In  8  9.5,  a  new  paragraph  (g)  is 
added  as  follows: 

§  9.5    Scop*. 

•  •         •         •         « 

(g)  For  the  action  listed  below,  the 
Regional  Director  shall  apply  steps  1.  4, 
5  and  6  of  the  decision-making  process 
(88  9.7,  9.10  &  9.11).  For  any  action 
which  is  excluded  from  the  actions 
listed  below,  (except  as  indicated  in 
paragraphs  (c),  (d)  and  (f)  of  this  section 
regarding  other  categories  of  partial  or 
total  exclusion),  the  full  8-step  process 
applies  (See's  9.6).  The  Regional 
Director  may  also  require  certain  other 
portions  of  the  decision-making  process 
to  be  carried  out  for  individual  actions 
as  is  deemed  necessary.  The  references 
are  to  the  Disaster  Relief  Act  of  1974, 
Pub.  L  93-288.  The  above  requirements 
apply  to  repairs,  under  Section  402. 
between  $5,000  and  $25,000  to  damaged 
structures  of  facilities  except  for 

(1)  Actions  in  a  floodway  or  coastal 
high' hazard  area;  or 

(2)  New  or  substantially  improved 
structures  or  facilities;  or 

(3)  Facilities  or  structures  which  have 
previously  sustained  structural  damage 
from  flooding  due  to  a  major  disaster  or 
emergency. 

5.  In  8  9.6,  the  introductory  text  of 
paragraph  (b)  is  revised  as  follows: 

§  9.6    Decisioo-maktng  process. 
•         *         •         •         ■ 

(b)  Except  as  otherwise  provided  in 
8  9.5  (c).  (d),  (0,  and  (g)  regarding 
categories  of  partial  or  total  exclusion 
when  proposing  an  action,  the  Agency 
shall  apply  the  8-8tep  decision-making 
process.  FEMA  shall: 
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6.  In  §  9.11.  the  introductory  text  of 
paragraph  (d)  is  revised  as  follows: 

§9.11    MHJgation. 

*  «  *  *  k 

(d)  Minimization  Standards.  In  its 
implementation  of  the  Disaster  Relief 
Act  of  1974,  the  Agency  shall  apply  at  a 
minimum,  the  following  standards  to  its 
actions  to  comply  with  the  requirements 
of  paragraphs  (b)  and  (c),  of  this  section, 


(except  as  provided  in  §§  9.5  (c),  (d).  and 
(g)  regarding  categories  of  partial  or 
total  exclusion).  Any  Agency  action  to 
which  the  following  specific 
requirements  do  not  apply,  shall 
nevertheless  be  subject  to  the  full  8-stpp 
process  (§  9.6)  including  the  general 
requirement  to  minimize  harm  to  and 
within  floodpleins: 


§9.13    [Amended] 

7.  In  §  9.13  paragraph  (c)  is  amended 
by  removing  and  reserving  paragraph 

(1). 

Dated:  July  17,  1964. 
Louis  O.  Giuffrida. 

D;rt'i  tor 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Parts  205,  206, 232,  233, 234, 
238, 239,  and  240 

Aid  to  Families  WItti  Dependent 
Children 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Interim  final  rules. 

summary:  These  interim  final 
regulations  implement  changes  in  the 
Aid  to  Families  with  Dependent 
Children  (AFDC)  program  by  the  Deficit 
Reduction  Act  of  1984  (DRA),  Pub.  L  98- 
369.  The  statutory  changes  are  effective 
October  1, 1984.  unless  otherwise 
specified.  The  statutory  changes 
implemented  by  these  regulations  fall 
within  four  basic  categories: 

(1)  Eligibility. 

(2)  Countable  income  and  resources. 

(3)  Work  programs. 

(4)  Program  administration. 

For  a  detailed  discussion  of  these 
categories  see  Supplementary 
Information. 

DATES:  The  interim  final  rules  are 
effective  October  1, 1984,  except 
S  233.20(a)(3)  (xix),  (xx),  and  (ll)(vi) 
effeclive  June  1, 1984;  §§  233.20(a)(3)(ii) 
(D)  and  (F)  clarification  of  lump  sum 
income,  (6)(iii),  (7)(ii),  (ll)(i).  238.18. 
238.20,  238.50,  239.14.  239.24,  239.58. 
239.82  effective  September  10. 1984. 
Comments  will  be  considered  if  we 
receive  them  no  later  than  November  9, 
1984. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Acting 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Ser\'ice8.  P.O.  Box  1585,  Baltimore,  Md. 
21203.  or  dehvered  to  the  Office  of 
Family  Assistance,  Social  Security 
Administration,  Room  B-428,  Transpoint 
Building.  2100  Second  Street,  SW., 
Washington.  D.C.  20201,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  M.  Levering,  Room  B-442, 
Transpoint  Building,  2100  Second  Street. 
SW..  Washington.  D.C.  20201.  (202)  245- 
2637. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the  changes 
implemented  by  the  regulations. 
These  interim  final  regulations 
Implement  changes  in  the  Aid  to 


Families  with  Dependent  Children 
(AFDC)  program  by  the  Deficit 
Reduction  Act  of  1984  (DRA).  Pub.  L  98- 
369.  The  statutory  changes  are  effective 
October  1, 1984,  unless  otherwise 
specified.  The  statutory  changes 
implemented  by  these  regulations  fall 
within  four  basic  categories: 

(1)  EligibiUty: 

— Permits  States  to  recalculate  the 
period  of  ineligibility  due  to  receipt  of  a 
lump  sum  under  certain  circumstances; 

— Increases  the  gross  income  limit  to 
185  percent  of  the  State's  standard  of 
need; 

— Provides  States  greater  flexibility  in 
disregarding  the  earned  income  of  a 
dependent  child  who  is  a  full-fime 
student;  and 

— Makes  aliens  sponsored  by  an 
agency  or  organization  ineligible  for 
assistance  for  three  years  from  the  date 
of  entry  into  the  United  States,  unless 
the  sponsoring  agency  is  no  longer  in 
existence  or  has  become  unable  to  meet 
the  alien's  needs. 

(2)  Countable  income  and  resources: 
— Specifies  that  certain  individuals 

living  in  the  same  household  with  the 
dependent  child  must  file  for  assistance 
and  have  their  income  and  resources 
considered; 

— Requires  States  to  consider  the 
income  of  the  parent(s)  or  legal 
guardian(s)  of  a  minor  parent  or  legal 
guardian  available  to  the  minor  and  the 
dependent  child  on  whose  behalf  the 
minor  files  for  assistance; 

— Requires  States  to  disregard  the 
first  $50  per  month  of  the  current 
monthly  support  obligation  of  any  child 
support  collected  on  the  family's  behalf 
or  received  directly  by  the  family  in 
determining  AFDC  eligibility  and 
payment  amounts; 

— Continues  a  $30  earned  income 
disregard  after  the  expiration  of  the  $30 
and  one-third  earned  income  disregard 
for  an  additional  8  months  (for  a  total  of 
12  months); 

— Exempts  from  countable  resources 
burial  plots  and  funeral  agreements  for 
members  of  the  assistance  unit.  Also,  for 
a  limited  time,  exempts  real  property  the 
family  is  making  a  good-faith  effort  to 
sell,  provided  the  family  agrees  to  repay 
the  AFDC  benefits  received  during  that 
time; 

— Requires  States  to  count  the  earned 
income  credit  (EIC)  only  when  actually 
received; 

—Extends  the  $75  standard  work 
expense  disregard  to  part-time  workers: 

— Provides  Medicaid  coverage  for  9 
months  (with  6  additional  months  at 
State  option)  for  families  that  become 
ineligible  for  AFDC  due  to  loss  of  the 
$30  or  the  $30  and  one-third  earned 
income  disregards;  and 


— Clarifies  and  reaffirms  that  the  $75 
standard  work  expense  disregard  is 
applied  against  gross  earnings. 

(3)  Work  programs: 

— Permits  States  to  operate  grant 
diversion  programs  in  all  or  part  of  the 
State; 

— Permits  Federal  agencies  to  host 
Community  Work  Experience  Program 
(CWEP)  participants.  The  State  must 
provide  the  same  workers' 
compensation  and  tort  claims  protection 
to  such  participants  as  it  provides  to 
other  CWEP  participants  in  the  State; 

— Allows  greater  Federal  financial 
participation  (FFP)  for  expenses 
incurred  by  States  in  reimbursing  CWEP 
participants  for  transportation  and  child 
care  expenditures. 

(4)  Program  administration: 

— Requires  monthly  reporting  and 
retrospective  budgeting  only  for 
recipients  with  earned  income  or  recent 
work  histories,  permits  States  to  use 
prospective  budgeting  for  non-monthly 
reporting  cases,  and  allows  the 
Secretary  to  grant  no-cost  waivers  of 
these  requirements  for  States  to  enable 
them  to  conform  AFDC  monthly 
reporting  and  retrospective  budgeting 
requirements  to  those  of  the  Food  Stamp 
program; 

— Permits  States  to  continue  to  make 
payments  on  behalf  of  the  remaining 
members  of  the  assistance  unit  to  a 
parent  or  other  caretaker  who  fails  to 
comply  with  certain  work  or  child 
support  requirements  if,  after  all 
reasonable  efforts  have  been  made,  the 
State  is  unable  to  identify  a  suitable 
protective  payee; 

— Allows  States  to  not  undertake  the 
recovery  of  overpayments  based  on  cost 
effective  criteria  and  dollar  limitations 
as  established  by  the  Secretary;  and 

— Permits  States  to  disclose  to  State 
and  local  law  enforcement  officers  the 
current  address  of  AFDC  recipients  who 
are  fugitive  felons. 

Regulatory  Procedures 

Justification  for  Dispensing  With  Notice 
of  Proposed  Rulemaking 

Unless  otherwise  provided,  these 
interim  final  regulations  are  effective 
October  1. 1984.  the  effective  date 
required  by  DRA.  This  legislation  was 
signed  into  law  on  July  18, 1984.  One 
provision,  section  2642.  which  concerns 
the  disregard  of  certain  income  of  full- 
time  students,  has  an  effective  date  of 
June  1, 1984.  Five  provisions  are 
effective  on  enactment.  These 
provisions  are;  Section  2624.  work 
transition  for  families  who  lose  AFDC 
because  of  earned  income;  section  2625. 
clarification  of  earned  income;  section 
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2632(b)(2),  clarification  of  the  lump  sum 
provision;  section  2638.  modificaUon  of 
the  requirements  for  the  Work 
Supplementation  Program;  and  section 
2641.  Community  Work  Experience 
Program  work  in  Federal  agencies.  In 
order  to  provide  uniform  and  essential 
guidance  of  States  implementing  these 
changes,  rules  must  be  issued  as  soon  as 
possible  and  prior  to  the  October  1. 
1984,  effective  date.  It  would  not  have 
been  possible  to  issue  a  Notice  of 
Proposed  Rulemaking,  provide  a  public 
comment  period,  analyze  the  comments 
received,  and  publish  a  final  regulation 
within  the  extremely  short  period  of 
finie  between  the  date  of  enactment  of 
the  statute  and  the  effective  date  of  the 
provisions  implemented  by  this 
regulation. 

While  Notice  of  Proposed  Rulemaking 
is  being  waived,  we  are  extremely 
interested  in  comments  and  advice 
regardmg  changes  which  should  be 
made  to  these  interim  final  rules.  We 
will  review  any  comments  on  these  rules 
which  we  receive  on  or  before 
November  9, 1984.  and  will  publish  final 
rules  with  any  necessary  changes. 

Consultation 

Prior  to  the  publication  of  these 
interim  final  regulations,  we  solicited 
comments  on  the  legislation  and 
suggestions  for  the  regulations  from 
interested  parties.  These  parties 
included  governors  and  State  legislative 
associations,  State  and  county  welfare 
administrators,  legal  services  groups, 
professional  and  labor  organizations, 
welfare  advocacy  groups,  public 
assistance-related  organizations,  and 
other  Federal  agencies.  The  views  of 
these  parties  were  considered  in  the 
development  of  the  regulations  and  will 
continue  to  be  sought  during  the 
comment  period. 


Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
for  any  rule  that  is  a  major  rule.  A  major 
rule  is  one  that:  Has  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
results  in  a  major  increase  in  costs  or 
prices;  or  has  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  or  innovation. 

The  legislation  and  regulations 
considered  here  may  have  an  annual 
effect  of  more  than  $100  million.  A 
number  of  provisions  result  in  increased 
costs  which  total  approximately  $200 
million.  Three  of  the  provisions  account 
for  about  80  percent  of  the  total:  (1)  The 
$50  child  support  payment  disregard;  (2) 
the  $75  standard  work  expense 
deduction;  and  (3)  the  continuation  of 
medicaid  benefits  during  the  work 


transition  period.  Other  provisioaa 
result  in  offsetting  reduction*  which 
account  for  about  90  percent  of  the  total: 
(1)  The  requirement  that  family 
members  living  together  file  as  an  AFDC 
unit;  and  (2)  the  requirement  to  count 
the  income  of  parents  of  minor  parents 
when  determining  AFDC  eligibility  and 
benefit  level. 

For  the  most  part  these  program  costs 
and  savings  are  the  direct  result  of  the 
Deficit  Reduction  Act  and  not  the 
discretionary  latitude  of  the  Secretary. 
Therefore  these  regulations  do  not 
constitute  a  •'major  rule"  and  an  impact 
analysis  describing  potential  benefits  of 
the  regulations  and  ahemative 
approaches  ar»d  their  costs  and  benefits 
is  not  required. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  determined  that  the  State  Plan 
requirements  are  subject  to  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
The  Office  of  Management  and  Budget 
has  approved  all  information  collection 
requiremenU  and  assigned  OMB 
approval  number  0960-02ea 

RoguJatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  requires  the  Federal  government 
to  anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  particular 
rule  we  must  publish  an  initial  analysis 
describing  the  rule's  impact  on  small 
business.  This  analysis  should  indicate 
the  purpose  and  reason  for  the  rule,  the 
number  of  small  businesses  to  which  it 
would  apply,  anticipated  reporting  and 
recordkeeping  requirements,  possible 
overlap  and  conflict  with  other  Federal 
rules,  and  a  description  of  possible 
alternative  means  of  accomplishing  the 
stated  objectives  which  would  minimize 
the  impact  on  small  businesses. 

The  primary  impact  of  these 
regulations  is  on  State  governments  and 
individuals.  We  certify  that  these 
rtgulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulations  affect  only  benefits  to 
individuals  and  payments  to  States. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354. 
the  Regulatory  Flexibility  Act,  is  not 
required. 

Discussion  of  Major  Provisions 

Five  provisions  of  DRA  which  affect 
the  AFDC  program  are  not  inchided  in 
this  regulation.  Section  2630  of  DRA 
permits  the  Secretary  of  Health  and 
Human  Services  to  fund  three  to  five 
pilot  projects  to  demonstrdte  the  use  of 


integrated  Mrvice  delivery  syiit i  far 

human  tenrice*  programs.  Becanae  tikis 
provision  involves  denMxistration 
projects  of  limited  duratioo  and  is  self- 
impUmentiag.  no  reguiaboos  will  be 
published.  However,  a  notice  regarding 
how  to  apply  for  these  grants  wiU  be 
published  in  the  Fadmal  Ragistar. 
Section  2638  of  DRA  amends  the 
Internal  Revenue  Code  to  clarify  the 
eligibility  of  employers  who  participate 
in  work  supplementation  or  on-the-job 
training  programs  for  the  Targeted  Jobs 
Tax  Credit.  Further  information  about 
this  tax  credit  may  be  obtained  from  the 
Internal  Revetnie  Service,  the  agency 
responsible  for  implementing  the 
Internal  Revenue  Code.  Section  aJ51  of 
DRA  requires  States  to  have  in  effect  an 
income  and  eligibility  verification 
system  which  inchides  the  use  of  wage 
information  reported  to  State 
unemployment  compensation  agencies 
and  income  information  reported  to  the 
Social  Security  Administration  and  the 
Internal  Revenoe  Service.  This  provision 
affects  several  programs  in  addition  to 
AFDC  and  is  effective  April  1, 1985.  It  is 
not,  therefore,  inchtded  in  this  interim 
regulation.  A  Notice  of  Proposed 
Rulemaking  concerning  this  provision 
will  be  published  shortly.  Section  2639 
of  DRA  extends  the  disregard  of  support 
and  maintenance  under  section 
402(aK36)  of  the  Social  Security  Act 
until  October  1, 1987.  Because  this 
section  also  amends  section  1612(b)(13) 
of  the  Social  Security  Act  (the  Act) 
affecting  the  Supplemental  Security 
Income  Program,  implementing 
regulations  will  be  issued  separately. 
Finally,  section  2631  of  DRA  exempts 
pregnant  women  from  work  registration 
and  participation  beginning  with  the 
sixth  month  of  pregnancy.  Since  the 
regulations  implementing  this  provision 
are  not  within  the  jurisdiction  of  the 
Social  Security  Administration, 
regulations  will  be  published  by  the 
Department  of  Labor  and  the  Office  of 
Human  Development  Services, 
Department  of  Health  and  Human 
Services. 

Three  of  the  provisions  included  in 
this  regulation  also  require 
complementary  amendments  to 
regulations  not  within  the  jurisdiction  of 
the  Social  Security  Administration.  Two 
of  these  provisions,  section  2634 
(exceptions  to  requirements  for 
protective  payments)  and  section  2638 
(modification  of  requirements  for  work 
supplementation  program),  require 
revisions  to  regulations  under  the 
jurisdiction  of  the  Department  of  Labor 
and  the  Office  of  Human  Development 
Serv  ices.  Department  of  Health  and 
Human  Services.  An  interim  final  rule 
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concerning  these  provisions  will  be 
published  shortly.  The  third  provision, 
section  2640(b)  (disregard  of  child 
support  payments),  affects  regulations 
%vithin  the  jurisdiction  of  the  Office  of 
Child  Support  Enforcement  Department 
of  Health  and  Human  Services. 
Regulations  implementing  this  provision 
are  being  published  concurrently  with 
this  regulation. 

In  response  to  the  consultation 
request,  we  received  several  questions 
asking  whether  the  new  rules  affecting 
eligibility  and/or  payment  are  effective 
with  the  budget  month  or  the  payment 
month.  In  order  to  facilitate  the  efficient 
implementation  of  these  changes,  we 
have  decided  that  these  changes  are 
effective  with  respect  to  the  payment  for 
any  payment  months  begim.ing  on  or 
after  the  effective  date  specified.  For 
example,  in  a  State  using  a  calendar- 
month,  two-month  budgeting  cycle,  the 
standard  $75  work  expense  disregard  for 
part-time  workers  (as  discussed  below 
at  §  233.20(a)(ll)(i)(B))  will  be  applied  to 
the  October  payment  month  both  for 
eligibility  (using  October  income)  and 
for  payment  (using  August  income). 

Provision  by  State  Agencies  of 
Information  Regarding  Fugitive  Felons 
(§205.50  of  Interim  Regulations) 

Under  prior  law,  section  402(a)(9)  of 
the  Act  prohibited  disclosure  by  a  State 
of  information  concerning  applicants  or 
recipients  except  under  limited 
circumstances.  Section  2636  of  DRA 
adds  a  new  provision  to  section 
402(a)(9)  of  the  Act  to  permit  the  State 
or  local  agency  responsible  for  the 
administration  of  the  State  plan  in  the 
locality  to  disclose  the  current  address 
of  any  recipient  to  a  State  or  local  law 
enforcement  officer  if  such  officer  so 
requests  and  furnishes  the  agency  with 
the  recipient's  name  and  social  security 
number  and  demonstrates  that:  (1)  Such 
recipient  is  a  fugitive  felon;  (2)  the 
location  or  apprehension  of  such  felon  is 
within  the  officer's  official  duties;  and 
(3)  the  request  is  made  in  the  proper 
exercise  of  those  duties.  For  purposes  of 
implementing  this  provision,  a  State 
must  define  a  fugitive  felon.  The  State 
may  use  the  definition  under  State  law 
or  under  Federal  law  (for  example,  the 
Fugitive  Felon  Act,  18  U.S.C.  1073)  or  a 
combination  of  both.  This  provision 
applies  only  to  current  AFDC  recipients. 
A  State  need  not  enact  legislation  in 
order  for  this  provision  to  be  effective  as 
is  required  under  section  618  of  the 
Revenue  Act  of  1951  (also  known  as  the 
Jenner  Amendment),  which  also  is 
codified  in  S  205.50. 


Individuals  Who  Must  File  for 
Assistance  as  a  Unit  (§206.10  of  the 
Interim  Regulations) 

Under  prior  law,  family  members  who 
lived  together  were  not  required  to  file 
for  AFDC  benefits  as  a  unit;  a  parent 
filing  for  a  dependent  child  could  choose 
to  include  or  exclude  himself  or  herself 
and  other  potentially  eligible  children 
from  the  assistance  unit.  This  allowed 
the  family  to  maximize  the  AFDC 
benefit  and  family  income.  States  were 
not  able  to  count  either  income  or 
resources  of  excluded  individuals  in 
determining  need  and  payment  for  the 
eligible  child,  except  that  income  of  a 
parent  was  considered  available  to 
children  under  21.  and  income  of  a 
spouse  was  considered  available  to  the 
other  spouse. 

Section  2640  of  DRA,  which  adds 
section  402(a)(38)  to  the  Act,  requires 
that  an  application  on  behalf  of  a 
dependent  child  must  include  as 
appHcants  certain  eligible  relatives 
living  in  the  same  household  as  the 
dependent  child.  Any  income  and 
resources  of  these  relatives  is  counted  in 
making  the  determination  under  section 
402(a)(7). 

Section  402(e)(38)  of  the  Act  requires 
that  the  following  individuals,  if  living  in 
the  same  household  as  the  dependent 
child  and  otherwise  eligible,  be  included 
in  the  assistance  unit: 

•  The  parent(s)  of  a  dependent  child; 

•  Brothers  and  sisters  of  the 
dependent  child  who  are  themselves 
dependent  children  within  the  age  limit 
set  by  the  State. 

Notwithstanding  the  above,  certain 
parents  and  siblings  must  be  excluded 
from  the  assistance  unit  because  they 
are  not  eligible  for  assistance  under 
other  provisions  of.the  Act.  For 
example: 

•  Individuals  who  receive  SSI 
benefits; 

•  Aliens  who  would  be  included  but 
for  the  citizenship  and  alienage 
requirements  at  section  233.50; 

•  Aliens  who  would  be  included  but 
are  ineligible  due  to  the  deemed  income 
or  resources  of  their  sponsors,  or  due  to 
sponsorship  by  an  agency  or 
organization  pursuant  to  section  233.51; 

•  Sanctioned  individuals;  and 

•  Individuals  ineligible  due  to  receipt 
of  lump  sum  income. 

These  provisions  are  discussed  in 
detail  below. 

Individuals  Who  Must  Be  Included  in 
the  Assistance  Unit 

First,  any  parent  who  is  living  in  the 
same  household  as  the  dependent  child 
must  be  included  in  the  unit.  "Parent", 
as  defined  in  J  233.90(a)(1).  includes  a 


natural  or  adoptive  parent,  and  a 
stepparent  in  States  with  laws  of 
general  applicability  holding  them 
legally  responsible  to  the  same  extent  as 
a  natural  parent.  In  cases  of  eligibility 
due  to  incapacity  or,  in  States  with  an 
AFDC-UP  program,  unemployment  of 
the  principal  earner,  both  parents  must 
be  included  in  the  assistance  unit  if 
otherwise  eligible  under  the  Act. 

Second,  blood-related  or  adoptive 
brothers  and  sisters  who  are  living  in 
the  same  household  as  the  dependent 
child  and  who  meet  the  age  and 
deprivation  requirements  must  also  be 
included  in  the  unit.  We  have  not 
required  stepbrothers  and  stepsisters  to 
be  included  because  the  conference 
report  in  addressing  the  issue  of 
"brothers  and  sisters"  clearly  indicates 
as  intent  to  exclude  stepbrothers  and 
stepsisters.  Moreover,  in  States  without 
laws  of  general  applicability,  the  income 
of  a  stepparent  living  in  the  household  is 
counted  as  available  to  the  assistance 
unit,  after  applying  the  disregards  at 
S  233.20{a){3){xiv),  which  include 
amounts  to  meet  the  needs  of  his 
dependents  living  with  them.  Thus,  the 
Act  already  accounts  for  the  needs  of 
stepbrothers  and  stepsisters  of  an  AFDC 
child  whenever  the  stepparent's  income 
is  counted.  Finally,  if  stepbrothers  and 
stepsisters  were  required  to  be  included, 
it  would  also  require  the  inclusion  of  the 
stepparent  since  section  402(a)(38) 
requires  parents  of  dependent  children 
to  be  included.  Such  a  result  would 
circumvent  section  402(a)(31)  which 
specifies  a  particular  method  of  counting 
a  stepparent's  income. 

As  an  example,  in  States  without  laws 
of  general  apphcability,  if  a  dependent 
child's  household  consists  of  his  mother, 
stepfather  and  stepbrother,  under  the 
new  law  the  assistance  unit  must 
include  the  dependent  child  and  his 
mother.  His  stepfather's  income  would 
be  considered  available  to  the 
assistance  unit  after  application  of  the 
stepparent  income  disregards  (at 
§  233.20(a)(3)(xiv)).  which  would  include 
an  amount  for  the  support  of  his  child. 
Of  course,  if  application  is  made  on  the 
stepbrother's  behalf,  he  and  his  natural 
parent  would  be  included  in  the 
assistance  unit,  if  otherwise  eligible.  In 
states  with  laws  of  general  applicability, 
the  stepparent  must  be  included  in  the 
assistance  unit;  however,  stepbrothers 
and  stepsisters  of  the  dependent  child 
need  not  be  included  in  the  assistance 
unit. 

All  of  the  income  and  resources  of  the 
individuals  required  to  be  included  in 
the  assistance  unit  must  be  considered 
in  determining  eligibility  and  payment 
for  the  assistance  unit.  In  this 


Federal  Register  /  Vol.  49.  No.  176  /  Monday.  September  10.  1984  /  Rules  and  Regulations 


connection,  the  statute  specifically 
provides  for  the  inclusion  of  title  II 
benefits,  notwithstanding  section  205(j). 
When  title  II  benefits  are  paid  to  a 
representative  payee  on  behalf  of  a 
member  of  the  assistance  unit  and  the 
payee  lives  in  the  same  household  as  the 
assistance  unit,  the  title  II  benefits  must 
be  counted  as  income.  When  the 
representative  payee  does  not  live  in  the 
household,  the  title  II  benefits  are 
included  only  to  the  extent  that  the 
payee  makes  them  available  for  the 
support  of  the  beneficiary.  Conforming 
changes  in  the  title  II  regulations  will  be 
published  shortly. 

Current  AFDC  policy,  as  stated  in 
State  Letter  1088.  which  permits  the 
exclusion  of  a  child  receiving  title  II 
benefits  and  his  title  II  income,  is  no 
longer  valid  and  is  revoked. 

Parents  and  Siblings  Who  Must  Not  Be 
Included  in  the  Assistance  Unit 

Under  the  new  statute,  parents  and 
siblings  must  be  included  in  the 
assistance  unit,  unless  they  are 
ineligible  to  receive  AFDC  under 
another  provision  of  the  Act.  Some 
examples  of  individuals  in  this  group 
are: 

•  Parents  and  sibhngs  who  receive 
SSI  benefits.  Section  402(a)(24)  of  the 
Act  provides  that  an  individual  who  is 
receiving  benefits  under  title  XVI  cannot 
be  considered  as  a  member  of  the 
assistance  unit  nor  have  his  income  or 
resources  considered  for  purposes  of 
determining  need  or  payment; 

•  Parents  and  siblings  who  are  aliens 
and  are  ineligible  for  AFDC  because 
they  have  been  sponsored  by  an  agency 
or  organization  or  because  of  the 
application  of  sponsor-fo-alien  deeming 
provisions  in  accordance  with  section 
415  of  the  Act  and  §  233.51; 

•  Parents  and  siblings  who  are  aliens 
and  are  ineligible  for  AFDC  because 
they  do  not  meet  the  citizenship  and 
alienage  requirements  at  section 
402(a)(33)  of  the  Act  and  §  233.50: 

•  Paren  5  and  sibhngs  who  are 
ineligible  f^.r  AFDC  as  the  result  of  the 
imposition  of  a  sanction;  and 

•  Parents  and  siblings  previously 
entitled  to  AFDC  who  are  ineligible  due 
to  receipt  of  lump  sum  income. 

When  any  of  the  above  individuals 
are  no  longer  ineligible  to  receive  AFDC. 
i.e.,  the  sanction  ends,  the  State  must 
include  them  in  the  assistance  unit  in 
accordance  with  the  budgetary  methods 
specified  in  5  233.31. 

Regulations  implementing  these 
requirements  are  contained  in  $  206.10. 


Discussion  of  Other  Changes  Related  to 
This  Provision 

The  new  rules  regarding  inclusion  of 
family  members  require  several 
revisions  to  past  policy  and  procedures. 
Section  402(a)(10)  of  the  Act,  which 
provides  that  all  individuals  wishing  to 
make  application  for  AFDC  shall  have 
the  opportunity  to  do  so,  had  also  been 
interpreted  as  granting  caretaker 
relatives  the  right  to  include  or  exclude 
family  members  from  the  assistance  unit 
as  they  chose.  This  interpretation,  to  the 
extent  it  conflicts  with  the  new  statutory 
provision  on  who  must  be  included  in 
the  assistance  unit,  is  no  longer  valid. 
With  respect  to  persons  not  required  to 
be  included  in  the  assistance  unit  under 
section  402(a)(38),  the  caretaker  relative 
retains  the  right  to  choose  who  is 
included  or  excluded  from  the  unit. 
Section  402(a)(10)  continues  to  be 
interpreted  to  mean  that  State  agencies 
may  not  deprive  any  individual  of  the 
opportunity  to  apply  for  assistance,  for 
example,  by  establishing  waiting  lists  or 
by  settirig  up  other  barriers  to 
application. 

Under  the  new  statutory  provision, 
eligibility  of  the  assistance  unit  is  based 
on  a  review  of  the  total  income  and 
resources  of  all  the  persons  required  to 
be  included  in  the  assistance  unit. 
Therefore,  the  caretaker  relative  must 
submit  an  application  for  assistance 
which  covers  all  the  required  persons. 
The  failure  to  include  an  individual  who 
is  required  to  be  in  the  assistance  unit  or 
to  provide  information  necessary  for 
determining  eligibility  and  payment 
amount,  except  as  provided  in  §§  232.11 
and  232.12,  makes  the  entire  assistance 
unit  ineligible  for  assistance.  Otherwise, 
the  State  will  not  have  sufficient 
information  to  be  able  to  determine  the 
eligibility  of  the  entire  family  as 
required  by  the  statute.  Any  payment 
made  to  such  an  ineligible  assistance 
unit  is  an  overpayment  and  must  be 
corrected  in  accordance  with 
S  233.20(a){13). 

Parents  and  siblings  now  included  in 
the  assistance  unit  must  also  comply 
with  all  requirements  of  the  Act.  For 
example,  these  individuals  are 
applicants  or  recipients  for  purposes  of 
the  WIN  program.  Thus,  they  must 
register  for  manpower  services,  training, 
employment,  and  employment-related 
activities  unless  exempt  pursuant  to 
section  402(a)(19)(A)  and  i  224.20. 

The  revised  regulations  at 
:  206.10(a)(l)(vii)  are  effective  October 
1, 1964  for  all  current  recipients  as  well 
as  for  new  applications  made  on  or  after 
that  date.  In  addition,  the  income  and 
resources  of  parents  and  siblings  joining 
an  assistance  unit  after  the  effective 


date  of  the  legislation  will  be  included 
effective  vn\h  the  month  the  individual 
begins  hving  in  the  household. 

Disregard  of  Child  Support  Payments 
§§  232.20  and  233.20{ajf4)  of  Interim 
Regulations) 

Under  prior  law,  support  collected 
periodically  on  the  monthly  support 
obligation  was  reported  to  the  IV-A 
agency  by  the  IV-D  agency  for  the 
purpose  of  determining  eligibility.  Under 
section  2640  of  DRA,  section  457(b)  of 
the  Act  is  amended  to  require  that  the 
first  $50  collected  which  represents 
monthly  support  payments  is  paid  to  the 
assistance  unit.  In  addition,  section 
402(a)(8)(A)  of  the  Act  is  amended  to 
provide  that  this  amount,  not  to  exceed 
$50,  be  disregarded  in  determining  need 
and  the  amount  of  the  assistance 
payment. 

Under  regulations  published 
concurrently  with  this  regulation, 
§  302.51(b)(1)  is  reinstated  and  amended 
to  provide  that  the  first  $50  per 
assistance  unit  per  month  of  the  support 
collected  on  the  monthly  support 
obligation  for  the  assistance  unit  be  paid 
to  them.  Section  232.20  has  been 
amended  to  provide  for  payment  of  this 
amount  to  the  family  by  the  IV-A 
agency.  A  new  {  232.20(a)(1)  has  been 
added  to  define  the  terms  "support 
collection",  "monthly  collections",  and 
"support  amounts  for  a  month"  as  used 
in  that  regulation.  These  three  terms  all 
mean  the  assigned  amount  that  the 
support  enforcement  agency  collects  on 
behalf  of  an  AFDC  family  as  payment 
on  the  required  support  obligation  in  the 
month  in  which  the  support  was 
collected,  less  the  sum  paid  to  the 
assistance  unit  under  S  302.51(b)(1). 
Under  this  definition,  the  IV-A  agency 
caimot  count  the  sum  paid  under 
S  302.51(b)(1)  in  the  determinaUon  of 
eligibility  under  S  232.20(b)(1)  (formerly 
§  232^(a)(l)).  In  addition,  a  new 
§  232.20(d)  has  been  added  to  require 
the  IV-A  agency  promptly  to  pay  the 
family  the  sum  under  {  302.51(b)(1).  The 
IV-A  agency  may  either  issue  this 
payment  as  part  of  the  monthly 
assistance  payment  or  separately  from 
it.  In  either  case,  the  notice  and  hearing 
requirements  at  {  205.10  do  not  apply  to 
this  payment  since  it  merely  represents 
a  pass-through  of  support  collected  by 
the  rV-D  agency. 

For  example,  if  the  State  chooses  to 
make  these  payments  as  part  of  the 
monthly  assistance  payment  and  the 
amount  of  that  combined  payment  is 
reduced  solely  because  the  IV-A  agency 
did  not  receive  notice  of  any  amount 
collected  by  the  IV-D  agency,  then  the 
notice  and  hearing  requirements  do  not 
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apply.  On  the  other  hand,  if  the  amount 
of  the  combined  payment  includes  a 
reduction  in  the  monthly  assistance 
payment,  the  notice  and  hearing 
requirements  at  S  205.10  apply  to  that 
reduction.  Any  question  from  an 
assistance  unit  regarding  the  amount  of 
child  support  collected  on  its  behalf  by 
the  IV-D  agency  is  to  be  referred  to  the 
IV-D  agency. 

In  addition,  we  have  determined  that 
the  cost  of  issuing  these  pass-through 
payments  aids  the  proper  and  efHcient 
administration  of  the  IV-A  program  and 
therefore  should  be  viewed  as  a  IV-A 
administrative  cost  subject  to  Federal 
matching  under  section  403(a)(3)(C)  of 
the  Act. 

Section  233.20  has  been  amended  to 
revise  I  233.20(a){4)(ii)(j)  to  provide  that 
the  amount,  not  in  excess  of  $50.  that  the 
IV-A  agency  sends  to  the  AFDC 
recipient  be  disregarded  as  income  and 
resources  for  purposes  of  determining 
eligibility  and  payment  amount.  That 
subparagraph  provides  that  in  States 
that  count  support  received  directly  by 
the  family  as  income  (rather  than  make 
these  payments  subject  to  recovery  by 
IV-D).  the  rV-A  agency  must  disregard 
the  first  $50  which  represents  monthly 
support  paid  by  the  absent  parent  in  the 
determination  of  need  and  the  amount 
of  need  and  the  amount  of  the 
assistance  payment.  This  policy  also 
applies  to  voluntary  support  payments. 
However,  the  total  amount  of  support 
that  is  disregarded  cannot  exceed  $50 
per  month  per  assistance  unit. 

Exclusion  of  Burial  Plots,  Funeral 
Agreements,  and  Certain  Real  Property 
From  Resource  Test  (§  233.20(a)(3)  of  the 
Interim  Regulations) 

Under  prior  law,  a  family  was 
considered  ineligible  for  any  month  it 
had  resources  over  $1,000  (or  such  lower 
amount  set  by  the  State).  Excluded  from 
consideration  were  only:  the  equity 
value  of  a  car  up  to  $1,500  (or  a  lower 
amount  set  by  the  State);  the  value  of  a 
home  owned  and  occupied  by  the 
family;  and.  at  State  option  basic  items 
essential  to  day-to-day  hving,  such  as 
clothing,  furniture,  and  other  essential 
items  of  limited  value. 

Sections  26262  of  DRA  amended 
section  402(a)(7)(B)  to  require  States  to 
exclude  from  consideration  as  a 
resource,  in  accordance  with  regulations 
prescribed  by  the  Secretary,  funeral 
agreements  covering  family  members, 
and  one  burial  plot  for  each  family 
member.  To  allow  States  flexibility  to 
establish  definitions  and  limits  which 
conform  to  State  laws  and  regulations, 
the  Secretary  has  placed  no  limit  on  the 
type  of  funeral  agreements  to  be 
excluded.  However,  consistent  with  the 


policy  in  the  SSI  program,  we  have 
established  a  maximum  equity  value  of 
$1,500  per  family  member  for  bona  fide 
funeral  agreements.  States  may  set  a 
lower  amount,  just  as  they  may  with  the 
basic  resource  limit  or  the  equity  value 
of  a  car  as  described  above.  In  addition, 
the  Secretary  has  delegated  to  the  State 
the  authority  to  define  the  term  "burial 
plots"  for  purposes  of  this  exclusion. 
Such  definitions  and  limits  must  be 
specified  in  the  State  plan.  For  purposes 
of  this  discussion,  "family  member" 
means  a  member  of  the  assistance  unit. 

Section  2626  of  DRA  also  provides  for 
the  exclusion,  for  a  period  of  time 
prescribed  by  the  Secretary,  of 
otherwise  non-excludable  real  property 
which  the  family  is  making  a  good  faith 
effort  to  sell.  Elibility  for  assistance 
during  this  period  is  conditioned  on 
disposal  of  such  property.  Any 
payments  made  during  the  period  are 
considered  overpayments  at  the  time  of 
disposal,  to  the  extent  that  payments 
would  not  have  been  made  had  disposal 
occurred  at  the  beginning  of  the  period. 

In  determining  the  time  period  for 
disposal  of  non-excludable  real 
property,  we  considered  the  committee 
report  for  this  provision,  which  indicates 
that  Congress  intended  AFDC  policy  to 
be  similar  to  SSI  policy.  For  this  reason, 
we  have  determined  that  the  time  period 
for  disposal  is  six  months,  with  an 
additional  three  month  extension  at 
State  option.  In  addition  we  have 
required  that,  as  in  SSI,  the  applicant     ' 
must  agree,  in  writing,  to  dispose  of  the 
property,  and  to  make  repayment  of  any 
AFDC  benefits  that  would  not  have 
been  received  had  disposal  occurred  at 
the  beginning  of  the  period. 

After  this  agreement  is  executed,  the 
excess  resources  to  be  disposed  of  are 
then  excluded  in  determining  eligibility 
for  payments  for  up  to  the  prescribed 
disposition  period.  At  the  time  of 
disposal,  any  payments  made  since  the 
agreement  was  entered  into  are 
overpayments  to  the  extent  they  would 
not  have  been  paid  had  disposal 
occurred  at  the  beginning  of  the  period. 
The  amount  to  be  recovered  cannot 
exceed  the  amount  of  the  net  proceeds 
from  the  disposition  of  the  property. 
However,  if  the  net  proceeds  from  the 
sale  of  the  property,  together  with  all 
other  resources  at  the  beginning  of  the 
disposal  period,  are  under  the  State's 
resource  limit,  no  overpayment  would 
exist.  If  the  family  becomes  ineligible  for 
other  reasons  during  the  disposal  period, 
or  if  disposal  is  not  completed  within 
the  specified  time  period,  eligibility  for 
continuing  payments  ceases 
immediately  and  all  payments  made 
during  the  period  are  overpayments 
which  the  State  must  recover  pursuant 


to  9  233.20(a)(13)  of  the  regulation. 
Under  the  regulation,  the  State  is 
delegated  the  authority  to  define  a 
"good  faith  effort"  to  sell  property. 

This  provision  applies  to  both 
applicants  and  current  recipients.  It 
does  not  change  the  longstanding  policy 
to  permit  States  to  establish  provisions 
governing  transfer  of  assets  prior  to 
application  and  placement  of  liens  on 
real  property. 

Earned  Income  of  Full-Time  Students 
(§  233.20(a)  (3)  and  (11)  of  Interim 
Regulations) 

This  regulation  implements  section 
2642  of  DRA  which  amended  sections 
402  (a)(18)  and  (a)(8)  of  the  Act.  Section 
2642(a)  amended  section  402(a)(18)  to 
permit  States  to  exclude  for  up  to  six 
months  all  or  any  part  of  earned  income 
of  a  dependent  child  who  is  a  full-time 
student  in  the  determination  of  whether 
the  family's  income  exceeds  185  percent 
of  the  State's  standard  of  need  (150 
percent  of  the  State's  standard  of  need 
from  June  1  to  September  30. 1984). 
Section  2642(b)  of  DRA  amended  section 
402(a)(8)(A)  of  the  Act  by  adding  a  new 
clause  (vii)  which  permits  States  to 
disregard  all  or  any  part  of  the  earned 
income  of  a  dependent  child  who  is  a 
full-time  student  and  is  applying  for 
AFDC  in  the  determination  of  need 
under  section  402(a)(7)  of  the  Social 
Security  Act,  but  only  to  the  extent  the 
State  disregards  such  income  in 
determining  whether  the  family's  gross 
income  exceeds  185  percent  of  the 
State's  need  standard. 

The  legislative  history  of  this 
provision  indicates  that  Congress 
intended  to  allow  States  the  authority  to 
disregard,  in  the  determination  of 
eligibility  under  the  gross  income  limit, 
earned  income  which  is  received  by  an 
AFDC  child  who  is  a  full-time  student 
but  who  is  not  participating  in  a 
program  under  the  Job  Training 
Partnership  Act  of  1982  (JTPA).  As  in  the 
case  of  earnings  derived  from 
participation  in  a  program  under  the 
JTPA,  States  may  exclude  all  or  a 
portion  of  the  earned  income  of  a 
dependent  child  for  up  to  six  months. 

The  regulation  provides  that  States 
must  specify  in  their  State  plans  what 
portion,  if  any,  of  the  earned  income  will 
be  disregarded  under  this  new  disregard 
provision  and  the  length  of  time  the 
disregard  will  be  applied  (up  to  six 
months).  Consistent  with  the  JTPA 
regulations,  the  six  month  hmitation  is 
per  calendar  year  (see  interim  final  rules 
published  July  15. 1983,  48  FR  32346- 
32350). 

The  full-time  student  disregard  in 
section  2642(a)  of  DRA  does  not 
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override  the  six  month  hmitation  on  the 
disregard  of  earned  income  derived  from 
participation  in  JTPA  programs  provided 
m  section  402(a){8)(A)(v).  Thus,  earned 
income  of  a  dependent  child  who  is  a 
full-time  student  and  who  is 
participating  in  a  JTPA  program  may  be 
disregarded  in  the  determination  of 
eligibility  under  the  gross  income  limit 
for  a  maximum  of  six  months  per 
calendar  year,  not  for  12  months. 
However,  if  a  full-time  student  secures 
employment  unrelated  to  JTPA 
participation,  a  second  six  calendar 
month  period  could  be  established  by 
the  State  under  the  new  provision.  Thus, 
up  to  12  months  of  disregard  are 
available,  but  no  more  than  6  months  is 
for  JTPA-related  employment  and 
another  6  months  for  non-JTPA  related 
employment.  Where  the  State 
disregards,  under  the  JTPA  disregard 
provision,  only  a  portion  of  the 
dependent  child's  JTPA  earnings 
received  for  a  month  or  none  of  the 
JTPA  income,  any  portion  of  the  income 
which  was  not  disregarded  under  the 
JTPA  disregard  provision  for  that  month 
may  be  disregarded  under  the  new  full- 
time  student  disregard  provision. 

Application  of  the  Disregard 

The  disregards  in  this  regulation  are 
applicable  only  to  the  earned  income  of 
dependent  children  who  are  full-time 
students.  Earned  income  of  other 
children  is  treated  as  any  other  earned 
income  and  disregarded  to  the  extent 
required  or  permitted  under  other 
provisions  of  section  402(a)(8)  of  the 
Social  Security  Act,  and  regulations  at 
§  233.20(a)(ll). 

The  AFDC  program  has  a  two  step 
process  for  determining  financial 
eligibility— the  185  percent  gross  income 
limitation  (150  percent  until  October  1. 
1984)  and  the  determination  of  need  in 
accordance  with  the  State  standard  of 
need.  The  amendment  to  section 
402(a)(18)  affects  only  the  first  step  and 
the  amendment  to  section  402(a)(8)(AJ 
affects  only  the  second. 

Gross  Income  Limitation 

First,  the  family's  total  income  is 
measured  against  185  percent  of  the 
State's  standard  of  need.  In  making  this 
determination,  when  a  dependent  child 
who  is  a  full-time  student  has  earned 
income  which  the  State  elects  to 
disregard  under  this  regulation,  the 
amount  to  be  disregarded  is  not  counted 
in  determining  whether  the  family's  total 
income  (without  benefit  of  other 
disregards  in  section  402(a)(8)  of  the  Act 
except,  at  State  option,  section 
402(a)(8)(A)(v))  is  in  excess  of  185 
percent  of  the  standard  of  need  for  a 
family  of  the  same  size  (including  - 


special  needs).  If  the  family's  income 
exceeds  that  amount,  the  family  is 
ineligible  for  assistance.  If  the  family's 
total  income  does  not  exceed  185 
percent  of  the  standard  of  need,  the 
eligibility  process  continues. 

Determination  of  Need 

The  second  step  in  the  eligibility 
process  is  to  measure  the  family's 
income,  after  appropriate  disregards, 
against  the  standard  of  need.  Currently, 
in  determining  need,  only  the  earned 
income  of  full-time  students  who  are 
recipients  is  disregarded.  The  new 
legislation  adds  a  new  clause 
402(a)(8)(A)(vii)  to  the  Act.  This  clause 
permits  States  also  to  disregard  the 
earned  income  of  a  dependent  child  who 
is  applying  for  AFDC  in  making  the 
determination  of  need  if  the  child  is  a 
full-time  student.  However,  in  order  to 
elect  to  disregard  this  income  in 
determining  need,  the  State  must  also 
have  elected  to  disregard  it  in 
determining  whether  the  family's  gross 
income  exceeds  185  percent  of  the 
State's  standard  of  need.  If  the  family's 
income,  after  application  of  appropriate 
disregards,  exceeds  the  State's  standard 
of  need.  th«  family  is  ineligible  for 
assistance.  However,  if  the  family's 
countable  income  does  not  exceed  the 
standard  of  need,  the  process  continues 
by  determining  the  amount  of  the 
assistance  payment.  In  making  this 
determination,  the  earned  income  of  a 
dependent  child  who  is  a  full-time 
student  is  disregarded  indefinitely  in 
accordance  with  section  402(a){8)(A)(i) 
of  the  Social  Security  Act  and 
regulations  at  section  233.20{a)(ll)  (i)(A) 
and  (ii)(A)  which  require  that  all  the 
earned  income  of  a  dependent  child  who 
is  a  full-time  student  receiving  AFDC  be 
disregarded. 

The  regulations  implementing  these 
provisions  are  effective  upon 
pubhcation.  The  statutory  provision  was 
effective  upon  enactment. 

Recalculation  of  Ineligibility  Caused  by 
Lump  Sum  Income  (§  233.20(a)(3)(ii)(F) 
of  Interim  Regulation) 

The  current  provision  et  section 
402(a)(17)  of  the  Act  requires  non- 
recurring lump  sum  income  received  in  a 
month  to  be  considered  available  in  the 
month  it  is  received  and  also  in  future 
months.  Thus,  if  such  income,  along  with 
other  income  received  in  that  month, 
exceeds  the  standard  of  need,  the  family 
is  ineligible  in  that  month,  or  at  State 
option,  ineligible  not  later  than  the 
corresponding  payment  month.  In 
addition,  any  amount  of  the  remaining 
income  that  exceed  the  initial  month's 
need  standard  is  divided  by  the  monthly 
need  standard,  and  the  familv  is 


ineligible  for  aid  for  the  number  of 
additional  months  resulting  from  that 
calculation.  The  statute  contained  no 
specific  provision  for  shortening  the 

period  of  ineligibility. 

The  existing  regulation  at 
S  233.20(a)(3)(ii)(D)  permits  a  State  to 
shorten  the  period  of  ineligibility,  but 
only  of  a  life  threatening  circumstance. 
e.g.,  a  medical  emergency,  fire,  flood  or 
other  natural  disaster,  occurred  prior  to 
the  expiration  of  the  period  of 
ineligibility  which  required  the 
assistance  unit  to  expend  part  or  all  of 
the  lump  sum  income  to  meet  such  a 
circumstance.  The  period  of  ineligibihty 
could  be  shortened  under  the  following 
specified  conditions:  (1)  The  family  must 
have  used  its  lump  sum  money  to  meet 
essential  needs.  (2)  the  family  must  have 
had  no  other  income  or  resources 
available,  and  (3)  the  family  must  have 
expended  or  would  expend  some  of  the 
remaining  lump  sum  in  cormection  with 
the  life- threatening  circumstance. 

Section  2632  of  DRA  amends  section 
402(a)(17)  of  the  Act  to  provide  for  three 
situations  where  the  State  may.  at  it» 
option,  shorten  the  period  of  ineligibility. 
The  three  situations  are: 

(1)  An  event  occurs  which  would  have 
affected  the  amount  payable  if  the 
family  was  receiving  aid.  Although 
many  events  occur  which  can  affect  the 
amount  payable.  Le..  the  grant,  the 
period  of  ineligibility  caused  by  the 
lump  sum  can  only  be  recalculated 
when  the  event  also  affects  the  need 
standard.  This  is  the  case  because  the 
method  of  calculation  of  the  period  of 
ineligibility  is  not  changed  by  DRA. 
Under  section  402(a)(17)  of  the  Act.  in 
order  to  calculate  the  number  of  months 
of  ineligibihty.  the  total  income  is 
divided  by  the  need  standard.  Thus,  the 
only  way  the  number  of  months  can  be 
reduced  is  if  that  divisor,  i.e.,  the  need 
standard,  is  increased.  TTierefore.  a 
decrease  in  the  income  of  the  family 
would  not  in  and  of  itself  cause  a 
recalculation.  The  need  standard  must 
also  be  affected. 

Examples  of  events  which  could  result 
in  a  recalculation  include:  an  increase  in 
family  expenses,  such  as  rent,  in  a  State 
where  a  portion  of  the  need  standard, 
e.g.,  shelter,  is  based  on  actual  costs; 
eligibility  for  a  special  need  item;  and 
any  general  increase  in  the  need 
standard.  As  in  the  past,  when  a  child  is 
bom  to  a  family  whose  members  are 
ineligible  due  to  prior  receipt  of  a  lump 
sum,  the  child  is  treated  as  a  separate 
assistance  unit.  We  view  the  option  in 
the  statute  of  shortening  the  period  of 
ineligibility  as  only  applying  to  persons 
who  are  already  ineligible  due  to  a  prior 
receipt  of  a  lump  sum. 
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(2)  The  Jump  sum  or  a  portion  of  the 
lump  sum  becomes  unavailable  to  the 
family  for  a  reason  that  is  beyond  the 
family's  control.  In  order  to  provide 
States  with  maximum  flexibility  in 
implementing  this  provision,  we  have 
left  the  definitions  of  "unavailable"  and 
"beyond  the  family's  control"  to  the 
States.  Examples  might  include  loss  or 
theft  of  income,  or  a  life-threatening 
circumstance.  The  recipient  must  show 
that  the  factors  creating  the  need  for  the 
expenditure  were  beyond  the  family's 
control.  States  that  elect  this  option 
must  develop  guidehnes  for  determining 
when  a  lump  sum  becomes  unavailable 
to  a  family  for  reasons  beyond  its 
control  and  must  substantiate  such  a 
Hnding  in  the  case  record. 

(3)  A  family  member  incurs  and  pays 
for  medical  expenses,  as  approved  by 
the  State,  in  a  month  during  the  period 
of  ineligibility  caused  by  receipt  of  a 
lump  sum.  A  State  choosing  this  option 
must  specify  in  its  plan  which  medical 
expenses  are  allowable  under  this 
provision.  For  recalculations  due  to 
medical  expenses.  States  need  not 
initiate  the  recalculation  until  the  total 
medical  expenses  equal  or  exceed  the 
amount  of  any  remaining  income  left 
after  determining  the  number  of  months 
of  ineligibility.  This  is  because  the 
number  of  months  of  ineligibility  will 
not  change  until  income  is  reduced  by 
that  amount. 

Based  on  the  statutory  language,  the 
recalculation  in  the  first  situation  above 
is  done  as  of  the  month  the  event  occurs. 
In  doing  the  recalculation,  the  amount  of 
funds  that  should  be  available  in  that 
month  based  on  the  previous  calculation 
is  divided  by  the  standard  of  need 
applicable  to  that  month.  For  example, 
assume  a  family  with  no  other  income 
receives  a  lump  sum  of  $2,000  on  April  1. 
The  need  standard  is  $400.  The  family  is 
ineligible  for  5  months.  May  through 
September  (assuming  the  State  elects  to 
begin  the  period  of  ineligibility  in  May 
rather  than  April).  In  July,  the  need 
standard  is  increased  to  $500.  The 
recalculation,  done  in  July,  would  be 
done  with  the  assumption  that  $1,200  of 
the  lump  sum  was  still  available,  since 
the  family  should  have  budgeted  $400 
for  May  and  June.  The  $1,200  is  divided 
by  the  increased  standard  of  need  of 
$500.  The  family  is  ineligible  for  July  and 
August:  $200  would  be  counted  as 
income  in  September. 

This  provision  is  effective  October  1, 
1984.  For  periods  of  ineligibility  arising 
from  lump  sum  income  received  prior  to 
that  date,  any  recalculation  resulting 
from  this  provision  is  effective  no  earlier 
than  October  1, 1984. 


Other  Provisions 

Section  2632  of  DRA  also  amended 
section  402(a)(17)  of  the  Act  to  make 
two  clarifications.  The  legislative 
history  (statement  in  the  Congressional 
Record  entitled  "Clarification  of  Section 
2632,  Deficit  Reduction  Act  of  1984  ",  S 
10644,  August  10. 1984,  by  Senator  Dole, 
Chairman  of  the  Senate  Finance 
Committee)  shows  that  the  purpose  of 
this  provision  of  DRA  is  to  clarify  the 
original  intent  of  Congress  as  to  the 
applicability  of  the  lump  sum  provision. 
Senator  Dole  states  that  because  some 
courts  have  interpreted  the  lump  sum 
provision  as  enacted  in  the  Omnibus 
Budget  Reconciliation  Act  of  1981  to 
apply  only  to  families  that  have  earned 
income  at  the  time  they  receive  a  lump 
sum,  the  intent  of  section  2632(b)  of 
DRA  is  to  clarify  that  the  1981  lump  sum 
provision  was  always  intended  by 
Congress  to  apply  to  all  families,  not  just 
those  with  earned  income.  Therefore, 
the  statute  now  specifies  that  the  lump 
sum  provision  applies  to  all  applicants 
and  recipients,  and  any  person  whose 
need  a  State  considers  in  determining 
family  income,  regardless  of  whether 
they  have  any  other  income,  or  whether 
their  other  income  is  earned  or 
unearned.  This  includes  essential 
persons  and  stepparents  in  States  with 
laws  of  general  applicability.  (This 
provision  does  not  apply  to  stepparents 
in  States  without  laws  of  general 
applicability  who  are  not  applying  for  or 
receiving  AFDC.  In  these  States,  tfie 
lump  sum  income  of  a  stepparent  is 
counted  in  accordance  with 
S  233.20(a)(3)(xiv)  of  the  regulation.) 

In  addition,  the  statute  specifies  that 
the  lump  sum  income  may  be  either 
earned  or  unearned  income.  This  last 
clarification  was  effective  upon 
enactment  of  the  legislation. 
Accordingly,  the  corresponding 
regulatory  provision  is  effective  upon 
publication. 

Clarification  of  Earned  Income 
Provision  (§  233.20(a)  (3)(ii)(D).  (6)(iii). 
(7)(ii),  and  (llj(i)  of  Interim 
Regulations) 

In  OBRA.  section  402(a)(8)  of  the  Act 
was  amended  to  standardize  the  work 
expense  disregard  ($75  per  month)  and 
cap  dependent  care  costs  ($160  per 
month  per  dependent),  for  full-time 
employment  and  less  for  part-time 
employment.  However,  there  have  been 
conflicting  court  decisions  concerning 
whether  to  apply  that  work  expense 
disregard  to  gross  income  or  income 
remaining  after  deduction  of  mandatory 
payroll  expenses. 

Section  2625  of  DRA  adds  section 
402(a)(8)(C)  to  the  Act  to  clarify  that  the 


State  agency  shall  apply  the  $75  work 
expense  disregard  against  gross  earned 
income  and  not  to  net  income  after 
deductions  for  taxes  or  for  any  other 
purposes. 

Section  233.20(a)(6){iii),  which  defines 
"earned  income",  is  amended  to  clarify 
that  earned  income  means  gross  earned 
income  prior  to  any  deductions  for  taxes 
or  for  any  other  purposes.  Sections 
233.20  (a)(7)(ii)  and  (a)(ll)(i)  are  also 
amended  to  clarify  that  for  AFDC  the 
standard  $75  work  expense  disregard  is 
subtracted  from  gross  earned  income 
and  is  meant  to  recognize  all  work 
expenses  (including  tax  deductions), 
other  than  dependent  care,  which  the 
applicant  or  recipient  may  incur.  In 
addition,  since  the  term  "net  income" 
was  misinterpreted  to  mean  earned 
income  remaining  after  mandatory 
payroll  deductions.  S  233.20(a){3)(ii)(D) 
is  further  revised  to  delete  the  term  "net 
income"  and  refer  instead  to  "income 
after  application  of  disregards"  to  more 
clearly  reflect  the  statute.  We  have  also 
clarified  that  the  general  provision  on 
the  availability  of  income  and  resources 
at  9  233.20(a)(3)(ii)(D).  which  requires 
the  taking  into  account  of  income  and 
resources  only  when  actually  available, 
applies  only  where  it  is  not  inconsistent 
with  another  more  specific  provision 
governing  the  treatment  of  income  or 
resources,  such  as  the  use  of  gross 
income  or  the  deeming  of  stepparent 
income. 

These  regulatory  changes  affect  the 
AFDC  program  only.  The  Territories,  in 
administering  the  adult  assistance 
programs,  must  still  disregard  all 
expenses  reasonably  attributable  to  the 
earning  of  income. 

As  Congress  clearly  indicated  that 
this  provision  merely  clarifies  the 
statute,  rather  than  changing  it,  this 
provision  was  effective  on  enactment 
(July  18, 1984).  Therefore,  this  regulation 
is  effective  upon  publication  rather  than 
on  October  1. 1984. 

Gross  Income  Limitation 
(§  233.20(a)(3)(xiii)  of  Interim 
Regulations) 

OBRA  limited  AFDC  eligibility  to 
families  whose  gross  income  was  15Q 
percent  or  less  of  the  State's  need 
standard.  This  limit  was  established  in 
order  to  target  AFDC  benefits  to  those 
most  in  need. 

Section  2621  of  DRA  amends  section 
402(a)(18)  of  the  Act  to  increase  this 
limit  on  gross  income  to  185  percent  of 
the  State's  standard  of  need. 
Accordingly,  S  233.20(a)(3)(xiii)  is 
amended  to  embody  this  change.  We 
have  also  made  a  technical  revision  in 
this  section  to  only  reflect  those 
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disregards  which  are  not  applied  in 
determining  eligibility  under  this 
section. 

Counting  the  Income  of  Parents  of 
Minor  Parents  (§  233.20(a)(3)(xviii)  of 
Interim  Regulations) 

Under  prior  law,  a  minor  could  file  for 
benefits  solely  on  behalf  of  his  needy 
child  who  then  received  aid  without 
consideration  of  the  income  of  the 
minor's  parents.  If  the  minor  parent  filed 
for  benefits  as  well  his  own  parents' 
income  could  be  considered  under 
certain  circumstances.  Section  2640  of 
DRA  requires  that  the  minor  parent  must 
be  part  of  the  assistance  unit.  This 
section  also  adds  section  402(a)(39)  to 
the  Act  which  requires  that  the  income 
of  a  minor's  parent(s)  or  legal  , 

guardian(s)  be  considered  in 
determining  eligibility  and  payment, 
subject  to  the  stepparent  disregards  in 
section  402(a)(31),  if  such  individual(s) 
lives  in  the  same  household  as  the 
assistance  unit.  For  purposes  of  this 
section,  a  minor  is  one  who  is  under  the 
State's  age  limit  for  dependent  children. 
For  example,  where  a  minor  mother 
applies  for  AFDC  for  her  child  and  both 
live  with  the  minor's  parents,  the 
assistance  unit  would  consist  of  the 
minor  mother  and  her  child.  The  income 
of  the  minor  mother's  parents  would  be 
considered  available  to  the  assistance 
unit,  subject  to  applicable  disregards 
described  below.  This  provision  also 
applies  to  the  income  of  the  parent(s)  or 
legal  guardian{s)  of  a  minor  legal 
guardian  who  files  for  assistance  for  a 
dependent  child.  Of  course,  if  all  these 
people  file  together  (i.e.,  dependent 
child,  his  parent  who  is  also  a 
dependent  child,  and  that  child's 
parents)  then  all  their  need  and  income 
is  considered  as  part  of  a  single 
assistance  unit. 

Applying  Disregards  to  This  Income 

The  new  section  of  the  statute 
provides  that  the  income  of  a  minor 
parent's  parentfs)  or  legal  guardian(s) 
will  be  included  only  to  the  extent  that 
the  income  of  a  stepparent  would  be 
included,  pursuant  to  section  402(a)(31) 
of  the  Act.  This  means  that  in  counting 
such  parent's  or  legal  guardian's  income, 
the  State  must  disregard  all  of  the 
following  income: 

(a)  $75  for  work  expenses  for  each 
parent  or  legal  guardian  working  full- 
time  (or  a  lesser  amount  in  the  case  of 
an  individual  not  engaged  in  full-time 
work  or  not  employed  throughout  a 
month).  Although  Uje  statutory  provision 
is  not  specific  as  to  whether  there 
should  be  only  one  exclusion  or  one  for 
each  employed  parent  or  legal  guardian, 
we  have  determined  that  in  the  case  of 


more  than  one  working  parent  or  legal 
guardian,  each  should  be  given  the 
benefit  of  the  disregard  because  if  each 
has  a  job.  each  has  such  expenses.  This 
is  consistent  with  existing  provisions 
which  provide  separate  work  expense 
disregards  to  each  working  member  of 
the  assistance  unit 

(b)  An  amount  equal  to  the  State's 
standard  of  need  for  a  group  with  the 
following  members: 

(1)  The  parent(s)  or  legal  guardian(s) 
living  in  the  home;  and 

(2)  Any  other  individuals  living  in  the 
home  who  are  not  in  the  assistance  unit, 
but  who  are  dependents  of  the  parent(8) 
or  legal  guardian{8).  Thus,  if  there  are 
two  adult  parents  and  a  sibhng  of  the 
minor  mother  living  in  the  same 
household  as  the  minor  mother  and  her 
dependent  child,  the  State  would 

■  disregard  an  amount  equal  to  the  State's 
standard  of  need  for  three  people. 

(c)  Amounts  paid  by  the  parent(s)  or 
legal  guardian(8)  to  support  individuals 
outside  the  home  who  could  be  claimed 
as  dependents;  and 

(d)  Payments  by  the  parent(s)  or  legal 
guardian{s)  of  child  support  and  alimony 
to  individuals  outside  the  home. 

We  had  to  consider  three  additional 
issues  in  writing  these  regulations; 

First,  whether  the  minor  must  meet 
the  school  attendance  requirements  in  a 
State  that  provides  assistance  to 
dependent  children  through  age  18 
provided  they  are  expected  to  graduate 
before  age  19.  Based  on  the  language  of 
the  statute  which  refers  only  to  age  and 
not  to  the  school  attendance  portion  of 
the  requirement  we  have  decided  that 
in  such  States  the  provision  applies  to 
such  minors  up  to  age  19,  regardless  of 
school  attendance. 

Second,  whether  we  should  define 
legal  guardian  in  the  regulation.  There  is 
no  standard  Federal  defmition  of  legal 
guardian;  therefore,  we  are  requiring 
States  to  use  appropriate  State 
definitions. 

Third,  whether  a  legal  guardian  is  a 
specified  relative  for  purposes  of 
establishing  AFDC  eligibility.  Since  the 
statute  does  not  amend  section  406(a)(1) 
of  the  Act  we  do  not  believe  Congress 
intended  to  broaden  the  definition  of 
specified  relative  through  this  income 
provision. 

Treatment  of  Earned  Income  Credit  in 
Determining  Countable  Income 
(§  233.20(a)(6)(ix)  of  Interim 
Regulations) 

Under  prior  law.  States  were  required 
to  count  as  earned  income  the  amount  of 
earned  income  credit  (EIC)  advance 
payments  an  individual  was  eligible  to 
receive,  regardless  of  whether  the 
individual  actually  received  the 


payments.  States  were  also  required  to 
maike  ad^traents  where  the  amount  of 
EIC  advance  payments  counted  during 
the  tax  year  was  more  or  less  than  the 
actual  amount  of  the  credit.  Section  2829 
of  DRA  amended  section  402(dHl)  of  the 
Social  Security  Act  to  provide  that  only 
EIC  payments  actually  received  are 
counted  as  earned  income.  The 
requirement  of  counting  the  EIC  that  a 
recipient  was  eligible  for,  but  did  not 
receive,  has  been  deleted.  The 
regulation  at  (  233.20(8)(6)(ix)  is 
amended  accordingly. 

States  continue  to  be  required  to  make 
adjustments  where  the  amount  of  EIC 
advance  payments  a  recipient  received 
was  more  or  less  than  the  actual  amount 
of  the  credit  due  that  individual. 
Accordingly,  if  the  recipient  received 
EIC  advance  amounts  in  excess  of  the 
amount  of  the  actual  credit  due,  the 
State  must  return  to  the  recipient  the 
amount  of  any  AFDC  benefits  lost.  If  the 
recipient  received  EIC  advance  amounts 
which  were  less  than  the  amount  of  the 
actual  credit  the  additional  EIC 
payment  received  at  the  end  of  the  tax 
year  is  counted  as  earned  income  in  the 
month  received.  If  the  individual  does 
not  file  for  advance  payments  but 
instead  receives  the  EIC  on  an  annual 
basis,  the  EIC  payment  is  counted  as 
earned  income  in  the  month  received. 

Work  Expense  Deduction 

(§  233.20(a)(ll)(i)(B}  of  Interim 

Regulations) 

Under  prior  law.  a  $75  standard  work 
expense  disregard  was  subtracted  from 
the  gross  earned  income  of  full-time 
workers  in  lieu  of  actual  work-related 
expenses.  However,  the  statute 
specified  that  an  amount  less  than  $75 
(as  prescribed  by  the  Secretary)  would 
be  subtracted  for  workers  who  were 
employed  part-time  or  were  not 
employed  throughout  the  month. 

Section  2822  of  DRA  extends  the  full 
$75  standard  work  expense  disregard  to 
all  employed  applicants  or  recipients 
whether  working  part-time  or  fuU-tinte. 
Section  233.20(a)(ll)(i)(B)  is  amended 
accordingly. 

Continuation  of  $30  Disregard  from 
Earned  Income  (§233^a)(ll)  (i)(D) 
and  (ii)(B)  of  Interim  Regulations) 

Under  prior  law,  application  of  the  $30 
and  one-third  earned  income  disregard 
to  a  recipient's  earned  income  was 
limited  to  four  consecutive  months.  This 
disregard  was  not  available  again  until 
12  consecutive  months  had  passed 
during  which  the  individual  had  not 
received  AFDC 

Under  section  2623  of  DRA.  the 
application  of  the  $30  and  one-third 
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disregard  is  still  limited  to  four 
consecutive  months.  However,  after  the 
S30  and  one-third  disregard  has  been 
apphed  in  four  consecutive  months,  a 
$30  disregard  continues  to  be  available 
for  eight  additional  months.  After  this 
time,  the  disregards  are  not  available 
again  until  12  consecutive  months  have 
passed  during  which  the  person  did  not 
receive  AFDC.  The  amendments  to 
section  402(a)(8)  of  the  Act  made  by  this 
section  of  DRA  are  extremely  complex. 
After  careful  review,  the  position  taken 
in  these  regulations  is  the  only 
reasonable  interpretation  that  gives 
effect  to  all  parts  of  the  provision. 

Under  the  regulation,  the  $30  and  one- 
third  disregard  is  applied  to  a  recipient's 
earned  income  for  four  consecutive 
months.  If  any  part  of  this  disregard  is 
applied,  the  person  is  considered  to 
have  received  the  disregard  for  that 
month.  After  the  fourth  consecutive 
month  that  the  $30  and  one-third 
disregard  has  been  applied,  the  person 
is  eligible  to  receive  the  $30  disregard 
for  eight  additional  months. 

This  eight  month  period  begins  with 
the  month  following  the  fourth 
consecutive  month  in  which  the  $30  and 
one-third  disregard  was  applied,  and 
ends  with  the  eighth  consecutive  month 
regardless  of  whether  the  $30  disregard 
is  actually  applied  to  the  person's 
earned  income.  For  example,  if  a 
recipient  becomes  employed  in  January 
and  receives  the  $30  and  one-third 
disregard  for  the  income  received  in 
January.  February.  March  and  April,  he 
would  be  entitled  to  a  $30  disregard  for 
income  earned  in  May  through 
December.  However,  even  if  the 
recipient  loses  his  job  in  July  and  no 
longer  has  any  earned  income,  the  eight 
month  period  nonetheless  continues  to 
run.  If  the  recipient  becomes  re- 
employed in  September,  the  $30 
disregard  would  be  applied  for 
September  through  December. 

Where  a  person  becomes  ineligible  for 
AFDC  after  receiving  the  $30  and  one- 
third  disregard  for  four  consecutive 
months,  but  before  eight  additional 
months  of  the  $30  disregard  have  been 
available,  the  person  is  eligible  for  the 
remaining  months  of  the  $30  disregard  if 
he  returns  to  the  AFDC  rolls  during  that 
time.  This  $30  disregard  is  available  to 
recipients  and  even  to  individuals  who 
lost  eligibility  because  of  the  $30  and 
one-third  disregard  and  become 
applicants  during  this  eight  month 
period,  even  if  such  applicants  were  not 
recipients  during  one  of  the  four  prior 
months.  In  the  case  of  a  person  who 
does  not  receive  assistance  during  the 
eight  additional  months,  we  believe  that 
Congress  did  not  intend  that  a  family 


must  be  off  the  rolls  for  20  months  after 
the  loss  of  the  $30  and  one-third 
disregard  before  being  eligible  again  for 
the  $30  and  one-third  disregard. 
Therefore,  we  have  kept  the  rule  at 
§  233.20(a){ll)(ii)(B)  which  provides  that 
the  $30  and  one-third  disregard  is 
available  after  12  consecutive  months 
during  which  the  individual  is  not  a 
recipient  of  AFDC.  Using  the  above 
example,  if  the  recipient  lost  eligibility 
for  May  because  with  only  the  $30 
disregard  his  income  was  too  high  and 
remained  off  the  rolls  for  12  consecutive 
months,  the  $30  and  one-third  disregard 
would  be  available  to  him  in  May  of  the 
following  year,  just  as  under  prior  law. 
If,  however,  he  retained  eligibility  after 
April  through  use  of  the  $30  disregard 
but  lost  eligibility  for  July  and  remained 
off  the  rolls  for  12  consecutive  months, 
the  $30  and  one-third  disregard  would 
be  available  to  him  in  July  of  the 
following  year.  Finally,  with  respect  to 
implementation  on  October  1, 1984,  this 
provision  only  applies  to  recipients  who 
have  not  already  received  the  $30  and 
one-third  disregard  for  four  consecutive 
months  prior  to  October  1, 1984  (unless 
they  have  been  ineligible  for  AFDC  for 
12  consecutive  months). 

Waiver  of  Overpayment  Recoupment 
When  Cost  of  Collection  Would  Exceed 
Amount  Due  (§233.20(a)(13)  (i)  and  (vi) 
of  Interim  Regulations) 

Prior  to  the  enactment  of  DRA.  section 
402(a)(22)  of  the  Social  Security  Act 
required  that  States  correct  all 
overpayments  made  under  the  State's 
plan.  Section  2633  of  DRA  amends  this 
statute  to  permit  States  not  to  recover 
overpayments  for  individuals  no  longer 
receiving  aid,  except  for  cases  involving 
fraud,  when  the  cost  to  collect  the 
overpayment  would  equal  or  exceed  the 
amount  of  the  overpayment  based  on 
the  Secretary's  criteria  for  determining 
cost-effectiveness  and  dollar  limitations. 
The  new  statute  also  makes  explicit  that 
a  State  must  recover  from  a  current 
recipient  the  amount  of  an  overpayment 
that  the  recipient  received  during  a  prior 
period  of  eligibility.  The  Secretary,  for 
purposes  of  implementing  this  section, 
by  regulation  has  established  the 
following  criteria  and  dollar  limitations. 

For  individuals  no  longer  receiving  aid 
who  have  outstanding  overpayments, 
States  may  elect  not  to  take  action  to 
recover  overpayments  less  than  $35. 
Where  the  overpayments  total  is  $35  or 
more,  a  reasonable  effort  by  the  State 
must  be  made  to  collect  the 
overpayment.  At  a  minimum,  the  State 
must  attempt  to  notify  the  individual  no 
longer  receiving  aid  about  the  amount  of 
and  reason  for  the  overpayment  and 
request  that  repayment  be  made.  After 


that  effort,  the  State  may  elect  at  which 
point  to  no  longer  pursue  recovery  if  it 
determines  that  such  action  would  not 
.  be  cost-effective.  However,  the  State 
must  currently  maintain  information  for 
three  years  concerning  former  recipients 
who  received  overpayments,  so  that  if 
one  or  more  of  those  individuals  begins 
receiving  assistance  again,  the  State 
agency  would  be  required  to  make  the 
recovery  (including  overpayments  less 
than  $35).  Since  States  are  already 
required  under  existing  regulations  to 
maintain  case  records,  this  is  not  a  new 
recordkeeping  requirement. 

For  two  principal  reasons.  $35  was 
chosen  as  the  amount  below  which  a 
State,  if  it  so  chooses,  can  forego  any 
recovery  effort  from  former  recipients 
for  cost-effectiveness.  First,  this  is  the 
dollar  amount  currently  being  used  to 
constitute  cost-effectiveness  of 
overpayment  recovery  action  in  the 
Food  Stamp  Program.  Choosing  the 
same  standard  promotes  consistency 
and  reduces  administrative  complexity 
between  the  two  programs.  Second,  the 
$35  standard  is  consistent  with 
congressional  intent  as  expressed  in  the 
conference  report.  The  Secretary  will 
periodically  review  this  figure  to 
determine  whether  this  amount  should 
be  adjusted. 

Notwithstanding  these  criteria,  the 
State  must  make  every  effort,  including 
referral  for  prosecution,  to  recover 
overpayments  caused  by  recipient  fraud. 
The  definition  of  fraud,  for  purposes  of 
this  section,  will  be  determined  in 
accordance  with  State  law. 

This  provision  is  effective  on  October 
1, 1984  and  applies  to  overpayments 
which  are  uncollected  or  undiscovered 
as  of  that  date  as  well  as  to 
overpayments  made  after  the  effective 
date. 

Finally,  the  $35  amount  does  not 
represent  a  tolerance  level  for 
overpayments. 

Work  Transition  in  the  Case  of  Certain 
Families  Who  Lose  AFDC  Benefits 
Because  of  Earned  Income 
(§  233.20(a)(14)  of  Interim  Regulations) 

Under  prior  law,  if  a  family  lost 
eligibility  for  AFDC  solely  because  of 
the  four-month  limitation  on  the  $30  and 
one-third  disregard,  the  family  also  lost 
categorical  Medicaid  eligibility  at  the 
same  time. 

Section  2624  of  DRA  specifies  that  in 
any  case  where  a  family  has  ceased  to 
receive  AFDC  solely  because  a  member 
of  the  family  is  no  longer  eligible  for 
either  the  $30  and  one-third  or  $30 
disregard,  the  family  is  deemed,  but  only 
for  purposes  of  Medicaid  eligibility,  to 
be  receiving  AFDC  for  a  period  of  nine 
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months  after  the  last  month  of  AFDC 
benefits  (regardless  of  whether  the 
family  continues  to  meet  other  eligibility 
conditions).  Moreover,  at  State  option. 
an  additional  period  of  up  to  six  months 
of  Medicaid  coverage  may  be  provided 
but  only  for  so  long  as  the  family  would 
be  eligible  for  AFDC  if  the  $30  and  one- 
third  or  $30  disregards  were  apphed. 

This  provision  becomes  effective 
October  1. 1984  for  current  recipients. 
However,  under  certain  conditions, 
families  which  ceased  to  receive  AFDC 
between  October  1. 1981  {the  effective 
date  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981)  and  October 
1, 1984  because  a  member  of  the  family 
exhausted  his  or  her  eligibility  for  the 
$30  and  one-third  disregards  are  entitled 
to  extended  Medicaid  coverage, 
beginning  with  the  month  in  which  they 
apply  for  such  coverage.  Medicaid 
coverage  is  available  beginning  with  the 
month  of  application  to  these  families 
that  became  ineligible  for  AFDC  prior  to 
October  1. 1984  under  the  following 
conditions: 

•  The  family  must  apply  for  Medicaid 
no  later  than  the  end  of  the  sixth  month 
after  the  month  in  which  these 
regulations  implementing  section 
402(a)(37)  of  the  Social  Security  Act  are 
published; 

•  The  family  must  be  one  that,  if  the 
$30  and  one-third  disregard  had  been 
applied,  would  have  been  continuously 
eligible  for  AFDC  (without  regard  to 
section  402(a)(37)  of  the  Act)  from  the 
time  the  family  ceased  to  receive  AFDC 
to  the  time  the  unit  applies  for  Medicaid. 
In  order  to  be  continuously  eligible,  a 
family  must  demonstrate  to  the 
satisfaction  of  the  State  agency  that  it 
would  have  been  eligible  for  each  month 
beginning  from  the  month  in  which  the 
family  lost  eligibihty.  For  example,  after 
October  1. 1984.  if  the  family  would  be 
ineligible  because  of  the  income  of  a 
sibling  who  had  not  previously  been 
part  of  the  assistance  unit,  based  on 
section  2640  of  DRA.  the  family  would 
not  be  considered  to  be  continuously 
eligible.  In  addition,  both  before  and 
after  October  1. 1984,  a  family  would  not 
be  continuously  eligible  if,  for  example, 
the  family's  income  exceeded  the  gross 
income  limit  or  the  only  child  reached 
the  age  limit  set  by  the  State;  and 

•  The  family  must  fully  disclose  in  its 
application  any  health  insurance 
coverage  which  is  in  effect  for  members 
of  the  family. 

In  implementing  this  provision.  States 
should  make  all  reasonable  efforts  to 
notify  former  recipients  who  may  be 
eligible  under  this  provision  through 
contacts  with  local  media,  posters  in 
public  areas  or  other  appropriate  means. 


Month  Jy  Reporting  and  Retrospective 
Budgeting  (§§  233.20(b)(2).  233 Jl.  233.35. 
233.36  and  233.38  of  Interim  Regulations) 

Under  prior  law.  States  required  all 
recipients,  unless  exempt  under  an 
approved  State  waiver,  to  submit 
monthly  reports  to  the  State  agency. 
States  were  required  to  use  these 
monthly  reports  to  determine  eligibility 
prospectively  and  the  amount  of  the 
payment  retrospectively.  Section  2628  of 
DRA  amends  section  402(a)(14)  of  the 
Act  to  limit  the  categories  of  recipients 
who  are  subject  to  mandatory  monthly 
reporting  and  amends  section  402(a)(13) 
of  the  Act  to  eliminate  mandatory 
retrospective  budgeting  for  recipients 
who  are  not  subject  to  monthly 
reporting.  It  aJso  permits  waivers,  under 
certain  circumstances,  of  AFDC  monthly 
reporting  requirements  and 
retrospective  budgeting  to  make 
requirements  under  the  AFDC  and  Food 
Stamp  programs  compatible. 

Monthly  Reporting 

Under  the  new  law,  the  only 
categories  of  recipients  for  which  the 
State  must  require  monthly  reports  are 
recipients  with  earned  income  and 
recipients  with  a  recent  work  history. 
Categories  of  recipients,  for  purposes  of 
mandatory  monthly  reporting,  include 
recipients  who  have  earned  income 
deemed  to  them  from  individuals  living 
with  them  who  have  earned  income  or  a 
recent  work  history.  For  purposes  of  this 
provision,  we  have  amended  S  233.31  to 
include  a  minimal  definition  of  recent 
work  history  which  covers  recipients 
who  received  some  earnings  during  at 
least  one  of  the  two  montlw  prior  to  the 
payment  month.  The  State  must 
continue  to  require  applicants  and 
recipients  with  recent  work  histories  to 
file  monthly  reports  for  at  least  three 
months.  For  example,  under  this 
requirement  a  recipient  with  some 
earnings  in  March  would  be  required  to 
file  a  monthly  report  for  March  in  April, 
for  April  in  May.  and  for  May  in  )une. 

In  defining  a  minimal  standard  for 
recent  work  history,  we  considered  the 
recommendations  of  a  monthly  reporting 
study  funded  by  the  Department  of 
Health  and  Human  Services,  which 
proposed  that  a  recipient  be  required  to 
file  a  monthly  report  for  the  two  months 
following  the  last  month  in  which  the 
case  received  earnings.  Furthermore,  the 
proposed  definition  is  consistent  with 
the  definition  used  by  most  States. 
States  may.  of  course,  establish  a  longer 
period  in  defining  recent  work  history, 
provided  it  is  so  specified  in  their  State 
plan. 

Section  2628  of  DRA  also  provides 
that  States  may,  with  prior  approval  of 


the  Secretary,  exempt  recipients  with 
earned  income  or  with  a  recent  wori 
history  from  monthly  reporting. 

The  Secretary  will  approve 
exemptions  for  ■  period  up  to  one  year, 
at  the  end  of  which  time  the  State  may 
request  a  continuation  of  the  exemption. 
Approval  of  these  exemptions  wll  be 
based  on  evidence  provided  by  the  State 
that  not  requiring  these  cases  to  file 
monthly  reports  is  cost  effective  Since 
Congress  has  given  the  Secretary  the 
discretion  to  determine  whether  an 
exemption  is  appropriate,  the  Secretar>'s 
decision  on  a  request  for  an  exemption  is 
not  appealable. 

Under  the  new  law.  States  may 
continue  to  require  all  or  other 
categories  of  recipients  to  report 
monthly. 

Retrospective  Budgeting 

Section  233.31  is  also  amended  to 
specify  that,  for  recipients  who  are  not 
required  to  file  a  monthly  report  States 
have  the  option  of  computing  payments 
either  retrospectively  or  prospectively. 

For  those  who  are  required  either  by 
Federal  regulation  or  at  State  option  to 
report  monthly,  the  pajrment  amount  is 
determined  usiag  retrospective 
budgeting  (except  as  provided  in 
§  233.34  for  their  initial  months  of 
assistance). 

For  a  State  opting  to  compute 
payments  prospectively  for  cases 
exempt  from  monthly  reporting,  a 
transition  from  prospective  budgeting  to 
retrospective  budgeting  and  vice  versa 
will  be  necessary  when  a  case  becomes 
required  to  report  or  is  no  longer 
required  to  report  Thus,  the  regulatiorxs 
provide  that  the  question  of  whether  to 
use  prospective  or  retrospective 
budgeting  for  any  payment  month  is 
dependent  on  whether  the  assistance 
unit  was  or  should  have  been  required 
to  file  a  monthly  report  for  the 
corresponding  budget  month  used  under 
retrospective  budgeting.  For  example,  if 
a  recipient  begins  working  and  receives 
income  in  March  in  a  two^nonth 
retrospective  budgeting  State,  the 
payments  for  March  and  April  will  be 
computed  prospectively  sin6e  no 
morilhly  reports  were  required  for  the 
corresponding  budget  months  of  )anuar>' 
and  February.  The  payments  for  May. 
June  and  July  will  be  computed 
retrospectively.  Conversely,  if  the 
recipient's  last  earnings  are  received  in 
March,  prospective  budgeting  will  begin 
with  the  August  payment  since  the 
recipient  as  a  recent  earner  (under  the 
Federal  minimal  definition),  must  file 
monthly  reports  for  March,  April,  and 
May  and  no  monthly  report  is  required 
for  June,  the  budget  month 
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corresponding  to  the  August  payment 
month.  To  avoid  double-counting  of 
income,  the  transition  from  prospective 
to  retrospective  budgeting  should  be 
treated  as  specified  at  i  233.35(b).  i.e.,  as 
if  the  first  month  in  which  the  recipient 
received  earnings  was  the  initial  month 
of  eligibility.  In  this  situation,  the  State 
shall  not  count  income  from  the  budget 
month  already  considered  for  any  month 
determined  prospectively  which  is  not  of 
a  continuous  nature. 

In  any  event,  regardless  of  the  method 
used  to  determine  eligibility  and 
payment  amount,  if  the  State 
subsequently  receives  information 
which  alters  the  amount  to  which  the 
assistance  unit  was  entitled  for  a  month, 
the  payment  made  is  an  incorrect 
payment  which  the  State  must  correct 
pursuant  to  9  233.20(a)(13). 

Waivers  for  Compatibility  with  Food 
Stamps 

These  rules  add  a  5  233.38  which 
provides  that  States  may  request 
waivers  of  Federal  regulations  on 
monthly  reporting  and  retrospective 
budgeting  methods  in  5  5  233.31-233.37 
to  make  AFDC  compatible  with  the 
reporting  and  budgeting  requirements  of 
the  Food  Stamp  Act  of  1977,  as 
amended.  Approval  of  waiver  requests 
by  the  Secretary  *vill  be  based  on 
information  provided  by  the  State  that 
documents  the  need  for  the  waiver  and 
explains  how  the  waiver  would  simplify 
administration  of  both  programs.  In 
addition,  the  rules  provide,  consistent 
with  congressional  intent  as  expressed 
in  the  conference  report,  that  the 
Secretary  will  not  approve  any  waiver 
request  that  would  result  in  a  net  cost  to 
the  Federal  government.  The  Secretary 
will  grant  waivers  under  this  provision 
for  a  period  up  to  one  year,  at  the  end  of 
which  time  the  State  may  request  an 
extension  of  the  waiver. 

Congress  has  given  the  Secretary 
discretionary  authority  to  determine 
whether  any  waivers  should  be  granted. 
Therefore,  a  decision  not  to  grant  a 
waiver  is  not  appealable. 

Eligibility  Requirements  for  Aliens 
(§§233.51.  233.52.  and 233.20(a)(3)(xvJ  of 
the  Interim  Regulations) 

Section  415  of  the  Social  Security  Act. 
which  was  added  by  OBRA.  concerns 
the  AFDC  eligibility  of  aliens  who  are 
sponsored  by  an  individual  as  a 
condition  of  entry  into  the  United  States. 
That  legislation  did  not  address  the 
eligibility  of  aliens  who  were  sponsored 
by  public  or  private  agencies  or 
organizations.  Section  2635  of  DRA. 
however,  amends  section  415  of  the 
Social  Security  Act  to  provide  that  any 
alien  whose  spyonsor  is  a  public  or 


private  agency  or  organization  is 
ineligible  for  assistance  for  three  years 
from  the  date  of  the  alien's  entry  into  the 
United  States,  unless  the  State  agency 
determines  that  the  sponsoring  public  or 
private  agency  or  organization  is  either 
no  longer  in  existence  or  has  become 
unable  to  meet  the  alien's  need.  This 
determination  is  based  on  such  criteria 
as  the  State  specifies  in  the  State  plan. 
States  may  require  aliens  to  submit  such 
documentary  evidence  as  is  reasonably 
available  to  facilitate  this  determination. 
In  such  a  case,  as  a  condition  of 
eligibility,  the  alien  is  required  to 
cooperate  with  the  State  agency  by 
providing  necessary  information  and 
documentation  pertaining  to  the 
sponsoring  public  or  private  agency  or 
organization  as  is  reasonably  available. 

Certain  aliens  who  are  refugees, 
parolees,  political  asyiees,  or  Cuban/ 
Haitian  entrants  are  exempt  from  this 
provision.  This  provision  is  effective  on 
October  1, 1984  and  applies  to  aliens 
sponsored  by  private  or  public  agencies 
or  organizations  who  apply  for  or  are 
currently  receiving  assistance  within 
three  years  of  the  time  they  entered  the 
United  States  for  permanent  residence. 
States  must  review  the  cases  of  aliens 
currently  receiving  assistance  to 
determine  whetfier  they  were  sponsored 
by  a  public  or  private  agency  or 
organization  and  if  so,  whether  such 
ahens  are  now  ineligible  as  a  result  of 
the  application  of  this  section. 

This  regulation  amends  SS  233.51  and 
233.52  to  implement  the  new  provision. 
It  also  includes  a  technical  amendment 
to  §  233.20(a)(3)(xv)  to  reflect  the 
statutory  requirement  at  section  415(a) 
of  the  Social  Security  Act  that  both 
income  and  resources  be  considered  for 
deeming  to  a  sponsored  alien  pursuant 
to  §  233.51. 

Exceptions  to  Requirements  for 
Protective  Payments  (§§  234.60  (a)(12) 
and  (a)(13):  and  240.22  (a)(1)  and  (b)(1) 
of  Interim  Regulations) 

Under  prior  law,  States  were  required 
to  provide  for  protective  payments 
under  the  AFDC  program  when  a 
caretaker  relative  was  sanctioned  for 
failure  to  meet  program  requirements  in 
WIN,  employment  search,  or  CWEP,  as 
well  as  for  failure  to  assign  rights  to 
support  or  cooperate  in  establishing 
paternity  and  securing  support.  The 
caretaker  relative  who  failed  to  fulfill 
these  requirements  not  only  had  his/her 
needs  removed  from  the  grant,  but  was 
also  replaced  as  the  payee  by  a 
protective  payee  appointed  by  the  State 
agency. 

Section  2634  of  DRA  amends  sections 
402(a)(19)(F)  and  402(a)(26)(B)  of  the  Act 
to  allow  States  to  continue  AFDC 


payments  to  the  sanctioned  caretaker 
relative  for  the  remaining  members  of 
the  assistance  unit  if.  after  making  all 
reasonable  efforts,  the  State  agency  is 
unable  to  locate  an  appropriate 
individual  to  whom  such  protective 
payments  can  be  made.  We  are. 
therefore,  amending  the  regulations  at 
§S  234,S0  (a)(12)  and  (a)(13)  and  240.22 
(a)(1)  and  (b)(1)  accordingly.  In  addition, 
the  WIN  regulations  at  45  CFR  224.51 
and  29  CFR  56.51  will  be  amended  by 
publishing  regulations  shortly  to  reflect 
this  new  provision.  These  changes  do 
not  apply  to  mismanagement  cases. 

Federal  Matching  for  Expenses  Incurred 
by  States  in  Reimbursing  AFDC 
Recipients  for  Transportation  and  Day 
Care  Costs  Attributable  to  Participation 
in  CWEP  (§§  238.01.  238.18.  and  238.20  of 
Interim  Regulations) 

Under  prior  law,  section  409(a)(1)(F) 
of  the  Act  required  that  provision  be 
made  for  transportation  and  other  costs, 
not  in  excess  of  an  amount  established 
by  the  Secretary,  which  are  reasonably 
necessary  and  directly  related  to 
participation  in  the  CWEP  program. 
Under  regulations  at  section  238.16, 
States  were  required  to  reimburse 
participants  for  all  necessary  expenses 
which  they  incurred.  However,  Federal 
matching  was  only  available  for  the  first 
$25  per  month  of  costs  incurred  by  each 
participant. 

Section  2627  of  DRA  amends  section 
409(a)(1)(F)  to  specify  the  terms  under 
which  the  Federal  government  matches 
payments  by  States  to  AFDC  recipients 
participating  in  CWEP  for  transportation 
and  day  care  costs  directly  related  to 
their  CWEP  participation,  in  cases 
where  the  State  agency  is  unable  to 
provide  services  directly  to  the 
participant.  Reimbursement  for 
transportation  costs  is  limited  to  the 
amount  it  would  cost  to  travel  by  the 
most  appropriate  means  of 
transportation,  as  determined  by  the 
State.  Day  care  costs  are  reimbursed  in 
amounts  that  the  State  agency 
determines  to  be  reasonable,  necessary, 
and  cost-effective,  but  cannot  exceed 
the  amount  allowed  as  an  earned 
income  disregard  for  child  care  costs 
under  section  402(a)(B)(A)(iii)  of  the  Act. 
These  changes  are  incorporated  in 
§  238.16. 

For  expenses  other  than 
transportation  and  child  care,  the 
provisions  of  prior  law  are  still  in  effect. 
Therefore,  States  are  still  required  to 
provide  full  reimbursement  for  such 
other  expenses.  However,  we  have 
reduced  the  cap  on  Federal  matching  of 
these  expenses  from  $25  to  $10  because 
the  two  major  expenses  (transportation 
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and  day  care)  are  now  handled 
separately  and  experience  has  shown 
that  other  costs  incurred  are  minimal. 

In  I  238.01,  the  language  has  been 
amended  to  clarify  that  States  must 
furnish  necessary  transportation,  day 
care  and  other  related  services  or 
reimburse  CWEP  participants  for  those 
costs  in  accordance  with  {  238.16. 

CWEP  WoH(  for  Federal  Agencies 
(§§  238. 18.  238.20  and  238.50  of  Interim 
Regulations) 

Under  prior  law,  it  was  not  clear 
whether  Federal  offices  or  agencies 
could  serve  as  Community  Work 
Experience  Program  (CWEP)  sponsors  in 
light  of  the  Anti-Deficiency  Act,  31 
U.S.C.  1342,  which  prohibits  Federal 
agencies  from  accepting  voluntary 
services  or  services  beyond  those 
authorized  by  law.  The  services 
provided  by  CWEP  participants  to  their 
sponsors  could  be  viewed  as  voluntary 
since  their  sponsors  do  not  pay  for  them. 
Also,  since  section  409  of  the  Social 
Security  Act  didn't  specifically  mention 
Federal  sponsorship,  it  wasn't  clear  that 
section  409  contemplated  placing  CWEP 
participants  with  Federal  agencies. 

Section  2641  of  DRA  clarifies  that 
Federal  offices  or  agencies  may  act  as 
sponsors  for  CWEP  participants.  The 
section  also  specifies  that  CWEP 
participants  working  for  the  Federal 
government  will  not  be  considered 
Federal  employees,  and  that  the  State 
agency  will  be  required  to  provide 
worker's  compensation  and  tort  claims 
protection  to  the  same  extent  as 
available  for  other  participants. 

While  not  explicit  in  the  statute,  we 
believe  that  it  is  consistent  with  the 
intent  of  the  statute  to  include  the 
Federal  courts  and  Congressional  offices 
in  the  definition  of  Federal  offices  or 
agencies  along  with  the  Executive 
branch  of  government.  Since  Congress 
and  the  Federal  courts  are  Federal 
entities,  for  purposes  of  this  provision, 
they  also  may  be  viewed  as  Federal 
offices  or  agencies.  This  interpretation  is 
also  consistent  with  a  General 
Accounting  Office  opinion  in  1977  which 
concluded  that  the  Anti-Deficiency  Act 
applied  to  Congressional  offices. 

The  regulations  implementing  this 
provision  are  at  §  §  238.18,  238.20  and 
238.50,  and  are  effective  upon 
publication. 

Modification  of  Requirements  for  Work 
Supplementation  Program  (§§239.14. 
239.24.  239.58.  and  239.82  of  Interim 
Regulations) 

Under  prior  law,  OBRA,  States  could 
operate  Work  Supplementation 
Programs  (WSP),  to  provide  jobs  as  an 
alternative  to  AFDC.  Under  WSP,  AFDC 


funds  could  be  spent  on  payments  to 
employers  who  provided  jobs  to  AFDC 
recipients.  WSP  jobs  could  be  in  the 
public  sector,  in  private  non-profit 
settings,  or  in  proprietary  day  care 
centers.  Acceptance  of  jobs  was 
voluntary.  The  State  could  determine 
the  categories  of  recipients  eligible  to 
participate  in  WSP  and  could  establish 
different  need  standards  for  these 
categories.  Also,  WSP  could  be  operated 
on  a  statewide  basis  or  only  in  certain 
sections  of  the  State.  Individuals 
receiving  AFDC  grants  were  not 
excused  &t)m  WIN  or  IV-A  work 
requirements  merely  because  the  State 
elected  such  a  program.  The  amount  of 
Federal  funds  available  for  Federal 
financial  participation  (FFP)  was  limited 
based  on  the  State's  May  1981  AFDC 
plan  and  subsequent  Federal  law 
changes. 

Section  2638  of  DRA  makes  several 
significant  modifications  to  the  WSP.  It 
expands  the  potential  employment 
opportxmities  available  under  the 
program  by  authorizing  placements  with 
any  employer.  It  excuses  participants  in 
WSP  from  WIN  registration  and 
participation  and  IV-A  work  program 
requirements  while  employed  under  the 
program. 

In  addition  it  provides  States  an 
option  to  extend  the  $30  and  one-third 
and  the  $30  earned  income  disregards  to 
participants  for  up  to  9  months, 
notwithstanding  tiie  4  and  12  month 
limitations  which  exist  It  also  makes 
some  significant  changes  to  the  ceiling 
on  Federal  funding.  It  places  a  limit  on 
Federal  funding  for  payments  made  to 
individuals  and  employers  under  the 
program.  This  limit  is  calculated  as  the 
amount  that  would  otherwise  have  been 
payable  to  the  State  if  the  family  of  each 
participant  in  the  program  was  eligible 
to  receive  the  maximum  amount  of  aid 
payable  to  such  a  family  with  no 
income.  This  Federal  funding  would  be 
available  for  a  time  period  equal  to  the 
lesser  of  9  months  or  the  number  of 
months  employed  imder  the  program. 

These  changes  in  this  section  were 
effective  upon  the  date  of  enactment 
duly  18, 1984).  The  regulations  are 
effective  on  pubhcation. 

Earned  Income  Disregards  for  WSP 
Participants 

Under  DRA.  States  which  decide  to 
operate  WSP  retain  the  option  whether 
or  not  to  reduce  or  eliminate  earned 
income  disregards  available  to  different 
categories  of  individuals.  However, 
DRA  amends  section  414(b)(6)  of  the  Act 
to  give  States  a  new  option  to  exempt 
WSP  participants  from  the  limitations 
on  receipt  of  the  $30  and  one-third  and 
the  $30  disregards  at  section 


402(a)(8)(B)(ii)(U)  during  one  or  more  of 
the  first  9  months  of  employment  in 
WSP.  This  change  is  incorporated  in 
§239.58. 

Other  Work  Requirements 

The  statute  at  section  414(h)  and 
regulations  at  {  239.24  still  provide  that 
individuals  receiving  grants  shaU  not  be 
excused  from  other  woiic  reqtiirements 
by  reason  of  the  fact  that  States  have 
chosen  to  operate  a  WSP.  However, 
DRA  amends  section  414fh)  to  specify 
that  individuals  who  are  actually 
employed  in  such  a  program  are  excused 
from  all  work  requirements  of  the  AFDC 
program  under  parts  A  and  C  of  title  IV 
for  so  long  as  they  remain  employed  in 
the  program.  This  change  is  reflected  in 
i  239.24.  Under  this  regulation, 
participants  in  WSP  would  not  have  to 
register  with  WIN.  or  to  meet  WDM, 
Community  Work  Experience  or 
Employment  Search  requirements. 

Types  of  Jobs 

We  have  revised  S  239.14  to  remove 
the  restrictions  on  the  types  of 
employment  which  may  be  supported 
under  this  program.  Prior  to  these 
changes,  the  only  proprietary  entity 
which  could  participate  in  the  program 
was  a  provider  of  dtild  or  day  care 
services. 

Federal  Funding 

We  have  revised  the  regulations  on 
the  availability  of  Federal  financial 
participation  in  the  WSP  (S  239.82)  to 
incorporate  the  changes  provided  in 
section  414(d)  of  the  Act  First  the 
revised  regulations  clarify  that  the  new 
ceiling  applies  only  to  payments  to 
employers  in  the  program  and  to 
individuals  employed  in  the  program. 
(The  prior  cap,  based  on  expenditures 
under  the  May  1981  State  plan,  covered 
all  WSP  expenditures.)  With  the  DRA 
changes.  Federal  funds  for  WSP 
payments  to  individuals  and  employers 
are  based  on  the  maximum  amount  the 
State  could  have  paid  if  the  family  of 
each  participant  received  the  maximum 
amount  of  AFDC  benefits  payable  to 
such  a  family  with  no  income.  Under 
these  regulations  States  may  use  the 
amount  which  would  have  been  payable 
for  a  month  at  the  time  of  placement  in 
the  program  rather  than  the  amount 
payable  during  each  month  of 
participation  (for  up  to  9  months).  They 
do  not  have  to  recompute  every  months 
Allowing  States  to  freeze  the  amount 
available  for  payments  to  employers 
and  individuals  in  WSP  is  consistent 
with  the  language  at  section  414(b)(2), 
which  gives  States  very  broad  discretion 
in  establishing  the  terms  and  conditions 
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UDder  which  they  operate  WSP. 
Allowing  States  to  freeze  this  amount 
also  eases  adrainistration  of  (be 

program.  Section  414(c)(2)  bases 
eligibility  to  participate  in  WSP  upon  the 
individual's  eligibility  at  the  time  of 
placement.  Especially  in  cases  where 
WSP  participants  do  not  receive  a 
residual  grant.  States  may  find  it  easier 
to  freeze  the  amount  available  for  a 
wage  pool  at  the  same  time  as  they 
freeze  eligibility  to  participate.  Finally,  it 
is  consistent  wiUi  the  intent  of  Congress, 
as  expressed  in  the  conference 
committee  report,  that  "a  State  would  be 
permitted  to  develop  its  own  method  by 
which  AFDC  grants  are  converted  to 
wages." 

The  regulations  also  specify  that 
Federal  matching  is  limited  to 
expenditures  actually  made  by  the  State 
on  such  payments  to  employers,  WSP 
participants  and  their  families.  This 
policy  is  based  upon  the  language  in 
section  403  of  the  Act  which  provides 
Federal  matching  funds  for  Stale 
"expenditures."  Also,  expenditures  or 
payments  to  employers  are  matchable 
only  to  the  extent  that  they  cover 
periods  of  actual  employment  in  WSP 
by  eligible  individuals.  Payments  to 
employers  for  other  individuals  or  for 
other  periods  of  time  are  not  considered 
payments  to'employers  under  the 
program. 

Administrative  costs  are  not  included 
in  the  cap  discussed  above.  The  State 
may  also  claim  matching  for  appropriate 
administrative  costs  under  section  403  of 
the  Act  to  WSP  participants  which  are 
consistent  with  the  proper  and  efficient 
administration  of  the  plan.  To  meet  this 
requirement,  administrative  costs  for 
WSP  claimed  by  the  State  must  be 
reasonable,  necessary  and  directly 
related  to  either  the  operation  of  a  WSP 
or  to  employment  under  the  WSP. 
Examples  of  acceptable  administrative 
costs  would  be  costs  of  developing 
contracts  with  WSP  employers,  costs  of 
managing  a  wage  pool,  and  costs  of 
providing  orientation  to  WSP 
participants.  Also,  as  with  other  Title 
IV-A  expenditures,  claims  for  such  costs 
must  meet  the  requirements  of  Parts  74 
and  95  of  Title  45. 

Additional  Information 

The  following  supplemental 
information  addresses  questions  of 
interpretation  which  have  arisen  about 
provisions  of  WSP  which  were  not 
directly  affected  by  DRA.  It  is  designed 
to  assist  States  which  are  interested  in 
implementing  WSP,  but  want  guidance 
in  interpreting  these  provisions. 

Section  414(a)  provides  that,  under 
WSP.  jobs  may  bie  made  available  "as 
an  alternative  to  aid  otherwise  provided 


under  the  State  plan  approved  under 
this  part."  Prior  to  the  amendment  which 
extends  the  $30  and  one-third  and  $30 
disregards  to  WSP  participants,  we  had 
interpreted  this  language  to  mean  that 
WSP  participants  could  not  receive  aid 
and  would  ther^ore  not  be  considered 
AFDC  recipients.  However,  with  this 
new  amendment,  the  better  view  is  to 
consider  all  WSP  participants  to  be 
recipients  of  AfDC  WSP  should  be 
viewed  as  an  alternative  means  of 
providing  assistance  under  the  AFDC 
program  rather  than  as  an  alternative 
program  to  AFDC  This  interpretation  is 
strongly  supported  by  two  factors.  First, 
payments  for  administrative  costs  made 
under  the  WSP  program  are  matchable 
as  AFDC  administrative  expenditures 
under  section  403  of  the  Act.  Also,  the 
language  in  section  414(d)  (regarding  the 
cap  on  Federal  matching  for  payments 
to  individuals  and  employers  in  WSP) 
essentially  equates  the  maximum 
amount  payable  under  AFDC  to  the 
payments  made  to  individuals  and 
employers  under  WSP.  Second,  the  new 
modi:fications  clearly  specify  that 
earned  income  disregards  are  available 
to  WSP  participants.  Under  section 
4a2(a)(8)(A),  such  disregards  are  only 
available  to  individuals  who  are 
"applying  for  or  receiving  AFDC." 
Unless  otherwise  provided,  therefore, 
WSP  participants  should  be  treated  as 
AFDC  recipients.  Their  eligibility  for 
residual  AFDC  grants  should  be  based 
on  the  same  considerations  as  other 
individuals  receiving  assistance,  and 
they  are  subject  to  the  same  conditions 
for  eligibihty.  For  example,  WSP 
participants  must  assign  child  support 
rights  and  cooperate  in  establishing 
paternity.  However,  in  many  situations, 
WSP  provides  or  allows  specific  special 
treatment.  Examples  are  the  availability 
of  the  $30  and  one-third  and  $30 
disregards  and  the  exemption  from  WIN 
and  rV-A  work  program  requirements. 
Also,  States  have  discretion  whether  or 
not  to  apply  the  same  need  standards 
and  earned  income  disregards  to  WSP 
participants  as  they  do  for  other 
recipients.  Finally,  the  statute  at  section 
414(g)  allows  that  any  WSP  participants 
"may  be  deemed  eligible  for  AFDC  for 
the  purposes  of  establishing  Medicaid 
eligibility."  Since  we  have  determined 
that  all  WSP  participants  should  be 
viewed  as  AFDC  recipients,  we  interpret 
this  provision  to  mean  that  States  have 
discretion  to  decide  that  WSP 
participants  are  not  eligible  for 
Medicaid,  even  though  they  are 
considered  recipients  for  other  purposes. 
One  reason  why  States  might  wish  to 
adopt  such  a  policy  would  be  to  ensure 
that  individuals  accepting  subsidized 
employment  through  WSP  are  not 


treated  more  favorably  than  tfiose 
individuals  accepting  regular 
employment. 

States  have  also  asked  for  guidance  in 
interpreting  the  existing  requirements  at 
section  414(a)  of  the  Act  and  S  239Sn.  of 
the  regulations  that  acceptance  of  WSP 
jobs  must  be  voluntary.  SpeciHcally, 
they  wanted  to  know  if  continuous 
participation  in  WSP  following  a 
decision  to  enter  must  also  be  voluntary. 
WSP  rules  do  not  require  a  completely 
voluntary  program,  they  merely  require 
that  the  decision  to  enter  be  voluntary. 
Consistent  with  our  policies  in  CWEP 
and  employment  search,  States  may 
establish  what  the  terms  for 
participation  by  volunteers  will  be  and 
what  the  penalties  will  be  when 
voluntary  participants  fail  to  meet  those 
terms,  if  any.  States  must  inform  eligible 
individuals  of  their  rights  and 
responsibilities  under  the  program  as 
well  as  the  terms  of  participation. 

In  developing  job  opportunities  with 
private  sector  employers.  States  should 
be  careful  to  avoid  entering  into 
subsidies  of  job  situations  where  the 
WSP  participant  is  already  an  employee. 
since  the  goal  of  WSP  is  to  create  new 
job  opportunities  rather  than  to 
subsidize  existing  ones. 

The  asterisks  used  throughout  the 
regulatory  text  represent  material  within 
a  codified  paragraph  or  section  that  is 
not  being  amended  by  these  interim 
final  regulations. 

List  of  Subjects 

45  CFR  Part  205 

Administrative  practice  and 
procedure,  Aid  to  families  with 
dependent  children.  Family  assistance. 
Grant  programs-social  programs,  Public 
assistance  programs.  Reporting 
requirements. 

45  CFR  Part  206 

Aid  to  families  with  dependent 
children,  Family  assistance.  Grant 
programs-social  programs,  Public 
assistance  programs. 

45  CFR  Part  232 

Aid  to  families  with  dependent 
children.  Child  support,  Child  welfare. 
Family  assistance,  Grant  programs- 
social  programs. 

45  CFR  Part  233 

Aid  to  families  with  dependent 
children.  Aliens,  Family  assistance. 
Grant  programs-social  programs.  Public 
assistance  programs.  Reporting 
requirements. 
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45  CFR  Part  234 

Aid  to  familie8~with  dependent 
children,  Family  assistance,  Grant 
programs-social  programs.  Health 
facilities.  Public  assistance.  Public 
housing. 

45  CFR  Part  238 

Aid  to  families  with  dependent 
children,  Family  assistance.  Grant 
programs-social  programs,  manpower 
training  programs. 

45  CFR  Part  239 

Work  supplementation  program. 
45  CFR  Part  240 

Employment  search  program. 

These  regulations  are  issued  un(}er  the 
authority  of  Section  1102  of  the  Social 
Security  Act,  as  amended,  49  Stat.  647. 
as  amended;  42  U.S.C.  1302. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.808  Public  Assistance 
Maintenance  Assistance  (Stste  Aid)] 

Dated:  August  16. 1984. 
Martha  A.  McSteen, 
Acting  Commissioner  of  Social  Security. 

Approved:  August  23. 1984. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  205— GENERAL 
ADMINISTRATION— PUBUC 
ASSISTANCE  PROGRAMS 

Part  205  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

1.  Section  205.50(a)(1)  is  amended  by 
adding  a  new  paragraph  (v)  to  read  as 
follows: 

§205.50    Safeguarding  Infomtation  for  tht 
financial  asaistanca  programs. 

{a]  State  plan  requirements.  '   '   ' 
(1)  *   •   * 

(v)  The  State  or  local  agency 
responsible  for  the  administration  of  the 
State  plan  has  authority  to  disclose  the 
current  address  of  a  recipient  to  a  State 
or  local  law  enforcement  officer  at  his  or 
her  request.  Such  information  is 
disclosed  only  to  law  enforcement 
officers  who  provide  the  name  and 
Social  Security  number  of  the  recipient 
and  satisfactorily  demonstrate  that: 

(A)  The  recipient  is  a  fugitive  felon  (as 
defined  by  the  State): 

(B)  The  location  or  apprehension  of 
such  felon  is  within  the  law  officer's 
official  duties;  and 

(C)  The  request  is  made  in  the  proper 
exercise  of  those  duties. 


PART  206— APPLICATION, 
DETERMINATION  OF  EUGIBILITY  AND 
FURNISHING  ASSISTANCE— PUBLIC 
ASSISTANCE  PROGRAMS 

Part  206  of  Chapter  II.  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

2.  Section  206.10  is  amended  by 
adding  a  new  paragraph  {a)(l)(vii)  to 
read  as  follows: 

§206.10    AppHcatlon,  datarminatton  of 
allgibHtty  and  furnishing  of  asaistanca. 

[a)  State  plan  requirements.  '   '   ' 

(1)  *  •  * 

(vii)  For  AFDC  only,  in  order  for  the 
family  to  be  eligible,  an  application  with 
respect  to  a  dependent  child  must  also 
include,  if  living  in  the  same  household 
and  otherwise  eligible  for  assistance: 

(A)  Any  natural  or  adoptive  parent,  or 
stepparent  (in  the  case  of  States  with 
laws  of  general  applicabiHty);  and 

(B)  Any  blood-related  or  adoptive 
brother  or  sister. 


PART  232— SPECIAL  PROVISIONS 
APPUCABLE  TO  TITLE  IV-A  OF  THE 
SOCIAL  SECURITY  ACT 

Part  232  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

3.  Section  232.20  is  amended  by 
redesignating  existing  paragraphs  (a) 
and  (b)  as  (b)  and  (c),  respectively;  by 
revising  newly  redesignated  paragraphs 
(b).  introductory  text,  and  (c);  and 
adding  new  paragraphs  (aj  and  (d),  to 
read  as  follows: 

§  232.20  Trsatmant  of  child  support 
coHactiona  mads  in  tha  ChHd  Support 
Enforcamant  Program  as  Incoma  and 
raaoureas  in  tha  Tltla  IV-A  Program. 

(a)  Definition.  For  purposes  of  this 
section,  notwithstanding  any  other 
regulations  in  this  chapter,  support 
collections,  monthly  collections  and 
support  amounts  for  a  month  mean  the 
assigned  amount  that  the  support 
enforcement  agency  collects  from  an 
absent  parent  or  spouse  on  a  monthly 
support  obligation,  less  the  disregarded 
sum  under  \  305.51(b)(1). 

(b)  The  State  plan  must  provide  that 
in  any  case  in  which  support  payments 
are  collected  for  a  recipient  of  AFDC 
with  respect  to  whom  an  assignment 
under  $  232.11  is  effective: 

*        •        »        *        • 

(c)  From  any  amounts  of  assistance 
payments  which  are  reimbursed  by 
support  collections  made  by  the  IV-D 
agency,  the  IV-A  agency  shall  pay  the 
Federal  government  its  share  of  the 
collections  made,  after  the  incentive 
payments,  if  any.  have  been  made 


pursuant  to  {  302.52  of  Chapter  HI  of  this 
title. 

(d)  The  State  plan  must  provide  that 
the  IV-A  agency,  on  behalf  of  the  IV-D 
agency,  will  promptly  pay  to  the  family 
the  sum  disregarded  under 
S  305.51(b)(1). 

PART  233-COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

Part  233  of  Chapter  II.  Title  45.  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

4.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(3)(i)  (A)  and  (B). 
(a)(3)(ii)(D).  (a)(3)(xiii).  (a)(3)(xv), 
(a)(4)(ii)  introductory  text  and  (/], 
(a){6)(iii),  (a)(6)(ix),  (a)(7)(ii).  (a)(ll)(i) 
introductory  text.  (a){ll)(i)(B), 
(a)(ll)(i)(D),  (a)(ll)(ii)(B),  (a)(13)(i)(A)(/), 
and  (b)(2)  and  by  adding  new 
paragraphs  (a)(3)(ii)(F),  (a)(3)(xviii), 
(a)(3)(xix).  (a)(3)(xx),  (a)(ll)(vi), 
(a)(13)(vi),  and  (a)(14)  to  read  as  follows: 

§233.20    Naad  and  Amount  of  Assistanca. 

(a)  Requirements  for  State 
Plans.  *  *  * 

(3)  Income  and  resources,  (i)  (A)  OAA. 
AB,  APTD,  AABD.  Specify  the  amount 
and  types  of  real  and  personal  property, 
including  liquid  assets,  that  may  be 
reserved,  i.e..  retained  to  meet  the 
current  and  future  needs  while 
assistance  is  received  on  a  continuing 
basis.  In  addition  to  the  home,  personal 
effects,  automobile  and  income 
producing  property  allowed  by  the 
agency,  the  amount  of  real  and  personal 
property,  including  liquid  assets,  that 
can  be  reserved  for  each  individual 
recipient  shall  not  be  in  excess  of  two 
thousand  dollars.  Policies  may  allow 
reasonable  proportions  of  income  from 
businesses  or  farms  to  be  used  to 
increase  capital  assets,  so  that  income 
may  be  increased;  and  (B)  in  AFDC — 
The  amount  of  real  and  personal 
property  that  can  be  reserved  for  each 
assistance  unit  shall  not  be  in  excess  of 
one  thousand  dollars  equity  value  (or 
such  lesser  amount  as  the  State  specifies 
in  its  State  plan)  excluding  only: 

(7)  The  home  which  is  the  usual 
residence  of  the  assistance  unit; 

[2]  One  automobile,  up  to  $1,500  of 
equity  value  or  such  lower  limit  as  the 
State  may  specify  in  the  State  plan;  (any 
excess  equity  value  must  be  applied 
towards  the  general  resource  limit 
specified  in  the  State  plan); 

(J)  One  burial  plot  (as  defined  in  the 
State  plan)  for  each  member  of  the 
assistance  unit: 

(4)  Bona  fide  funeral  agreements  (as 
defined  and  within  limits  specified  in 
the  State  plan)  up  to  a  total  of  $1,500  of 
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equity  value  or  such  lower  limit  as  the 
State  may  specify  in  the  State  plan  for 
each  member  of  the  assistance  unit; 

(5)  Real  property  for  a  period  of  six 
months  (or  at  the  option  of  the  State, 
nine  months)  which  the  family  is  making 
a  good  faith  effort  (as  defined  in  the 
State  plan)  to  sell  subject  to  following 
provisions.  The  family  must  sign  an 
agreement  to  dispose  of  the  property 
and  to  repay  the  amount  of  aid  received 
during  such  period  that  would  not  have 
been  paid  had  the  property  been  sold  at 
the  beginning  of  such  period,  but  not  to 
exceed  the  amount  of  the  net  proceeds 
of  the  sale.  If  the  property  has  not  been 
sold  within  the  specified  time  period,  or 
if  eligibility  stops  for  any  other  reason, 
the  entire  amount  of  aid  paid  during 
such  period  will  be  treated  as  an 
overpayment;  and 

[6]  At  State  option,  basic  maintenance 
items  essential  to  day-to-day  living  such 
f^s  clothes,  furniture  and  other  similarly 
essential  items  of  limited  value. 

(ii)*  •  * 

(D)  Income  after  application  of 
disregards,  except  as  provided  in 
paragraph  (a)(3){xiii)  of  this  section,  and 
resources  available  for  current  use  shall 
be  considered.  To  the  extent  not 
inconsistent  with  any  other  provision  of 
this  chapter,  income  and  resources  are 
considered  available  both  when  actually 
available  and  when  the  apphcant  or 
recipient  has  a  legal  interest  in  a 
liquidated  sum  and  has  the  legal  ability 
to  make  such  sum  available  for  support 
and  maintenance. 

(E)  •  *  - 

(F)  When  the  AFDC  assistance  unit's 
income,  after  applying  applicable 
disregards,  exceeds  the  State  need 
standard  for  the  family  because  of 
receipt  of  nonrecurring  earned  or 
unearned  lump  sum  income,  the  family 
will  be  ineligible  for  aid  for  the  full 
number  of  months  derived  by  dividing 
the  sum  of  the  lump  sum  income  and 
other  income  by  thie  monthly  need 
standard  for  a  family  of  that  size.  Any 
income  remaining  from  this  calculation 
is  income  in  the  first  month  following 
the  period  of  ineligibility.  The  period  of 
ineligibility  shall  begin  with  the  month 
of  receipt  of  the  nonrecurring  income  or. 
at  State  option,  as  late  as  the 
corresponding  payment  month.  For 
purposes  of  applying  the  lump  sum 
provision,  family  includes  all  persons 
whose  needs  are  taken  into  account  in 
determining  eligibility  and  the  amount  of 
the  assistance  payment.  A  State  may 
shorten  the  remaining  period  of 
ineligibility  when:  the  standard  of  need 
increases  and  the  amount  the  family 
would  have  received  also  changes;  the 
lump  sum  income  or  a  portion  thereof 
becomes  unavailable  to  the  family  for  a 


reason  beyond  the  control  of  the  family; 
or  the  family  incurs  and  pays  for 
medical  expenses.  If  the  State  chooses 
to  shorten  the  period  of  ineligibility,  the 
State  plan  shall: 

(/)  Identify  which  of  the  above 
situations  are  included; 

[2]  In  the  case  of  situations  involving 
the  increase  in  the  need  standard  and 
changes  in  the  amount  that  have  been 
paid  to  the  family,  specify  the  types  of 
circumstances  which  will  be  included; 

[3)  In  the  case  of  situations  involving 
the  unavailability  of  the  lump  sum 
income,  include  a  definition  of 
unavailabihty,  and  specify  what  reasons 
will  be  considered  beyond  the  control  of 
the  family; 

[4]  In  the  case  of  situations  involving 
the  payment  of  medical  expenses, 
specify  the  types  of  medical  expenses 
the  State  will  allow  to  be  offset  against 
the  lump  sum  income. 

*  •        *        •        « 

(xiii)  Under  the  AFDC  plan,  provide 
that  no  assistance  unit  is  eligible  for  aid 
in  any  month  in  which  the  unit's  income 
(other  than  the  assistance  payment) 
exceeds  185  percent  of  the  State's  need 
standard  (including  special  needs)  for  a 
family  of  the  seme  composition 
(including  special  needs),  without 
application  of  the  disregards  in 
paragraph  (a)(ll)(i)  (except  to  the  extent 
provided  for  under  paragraph 
(a)(3)(xix))  and  (ii)  of  this  section. 

*  •         >         «         * 

(xv)  For  AFDC,  provide  for  the 
consideration  of  the  income  and 
resources  of  an  alien's  sponsor  who  is 
an  individual  as  provided  in  §  233.51. 

*  *         •         •         • 

(xviii)  For  AFDC,  in  the  case  of  a 
dependent  child  whose  parent  or  legal 
guardian  (as  defined  under  State  law)  is 
a  minor,  i.e.  under  the  age  selected  by 
the  State  pursuant  to  S  233.90(b) 
(without  regard  to  school  attendance), 
the  State  shall  count  as  income  to  the 
assistance  unit  the  income,  after 
appropriate  disregards,  of  such  minor's 
own  parent(s)  or  legal  guardian(s)  living 
in  the  same  household  as  the  minor  and 
dependent  chUd.  The  disregards  to  be 
applied  are  the  same  as  are  applied  to 
the  income  of  a  stepparent  pursuant  to 
paragraph  (a)(3)(xiv)  of  this  section. 
However,  in  applying  the  disregards, 
each  employed  parent  or  legal  guardian 
will  receive  the  benefit  of  the  work 
expense  disregard  in  paragraph 
(a)(3)(xiv)(A)  of  this  section. 

(xix)  In  the  case  of  AFDC,  if  the  State 
chooses  to  disregard  monthly  earned 
income  of  dependent  children  who  are 
full-time  students  in  the  determination 
of  whether  the  family's  income  exceeds 
the  limit  under  S  233.20(a)(3){xiii)  of  this 


section,  provide  that  the  State  plan  shall 
specify  what  amounts  will  be 
disregarded  and  the  length  of  time  the 
disregard  will  be  applicable  (up  to  six 
months  per  calendar  year)  except  that 
earned  income  derived  from 
participation  in  a  program  under  the 
JTPA  may  only  be  disregarded  under 
this  paragraph,  paragraph  (a)(3)(xvii)  or 
a  combination  of  both  paragraphs  for  a 
total  of  6  months  per  calendar  year. 

(xx)  In  the  case  of  AFDC,  if  the  State 
chooses  to  disregard  in  the 
determination  of  eligibility  the  monthly 
earned  income  of  dependent  children 
applying  for  AFDC  who  are  full-time 
students,  provided  that  the  State  plan 
shall: 

(A)  Specify  the  amount  that  will  be 
disregarded,  and 

(B)  Provide  that  the  disregard  shall 
only  apply  to  the  extent  that  the  earned 
income  is  also  disregarded  pursuant  to 
paragraph  (a)(3)(xix)  of  this  section. 

(4)  Disregard  of  income  in  OAA, 
AFDC,  AB,  APTD.  or AABD."  '  ' 

(ii)  Provide  that  in  determining 
eligibility  for  public  assistance  and  the 
amount  of  the  assistance  payment,  the 
following  will  be  disregarded  as  income 
and  resources:  *  *   * 

\J]  For  AFDC,  the  amount  paid  to  the 
family  by  the  IV-A  agency  under 
§  232.20(d)  or,  in  a  State  that  treats 
direct  support  payments  as  income 
under  §  233.20(a)(3)(v)(B),  the  first  $50 
received  by  the  assistance  unit  which 
represents  a  current  monthly  support 
obligation  or  a  voluntary  support 
payment:  but  in  no  case  shall  the  total 
amount  disregarded  exceed  $50.00  per 
month  assistance  unit; 
■         *         •         *         * 

(6)  Disregard  of  earned  income; 
definition.  '   *  * 

(iii)  The  term  earned  income 
encompasses  income  in  cash  or  in  kind 
earned  by  an  individual  through  the 
receipt  of  wages,  salary,  commissions, 
or  profit  from  activities  in  which  he  is 
engaged  as  a  self-employed  individual 
or  as  an  employee.  For  AFDC,  "earned 
income  "  means  gross  earned  income 
prior  to  any  deductions  for  taxes  or  for 
any  other  purposes,  except  as  provided 
in  paragraph  (a)(6)(v).  Such  earned 
income  may  be  derived  from  his  own 
employment,  such  as  a  business 
enterprise,  or  farming;  or  derived  from 
wages  or  salary  received  as  an 
employee.  It  includes  earnings  over  a 
period  of  time  for  which  settlement  is 
made  at  one  given  time,  as  in  the 
instance  of  sale  of  farm  crops,  livestock, 
or  poultry.  For  OAA,  AB,  APTD  and 
AABD  only,  in  considering  income  from 
farm  operation,  the  option  available  for 
reporting  under  OASDI,  namely  the 
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"cash  receipts  and  disbursements" 
method,  i.?..  a  record  of  actual  gross,  of 
expenses,  and  of  net.  is  an  individual 
determination  and  is  acceptable  also  for 
these  assistance  programs. 
•        *        •        •        . 

(ix)  In  the  case  of  an  applicant  or 
recipient  of  AFDC.  "earned  income"'  for 
any  month  shall  include  the  amount  of 
the  earned  income  credit,  including 
advance  payments,  which  the  individual 
receives  in  that  month.  In  any  case 
where  the  amount  of  the  advance 
payments  which  a  recipient  received 
exceeds  the  amount  of  the  credit  due, 
the  State  agency  shall  adjust  the 
benefits  of  an  individual  who  is  a 
current  recipient  to  provide  payment  of 
the  amount  equal  to  the  amount  of 
AFDC  benefits  lost.  Such  adjustment 
shall  be  made  with  reasonable 
promptness.  In  any  case  where  the 
amount  of  the  advance  payments  a 
recipient  received  is  less  than  the  credit 
due,  the  State  agency  shall  count  as 
earned  income  in  the  month  received 
any  earned  income  credit  payment 
received  by  the  individual  at  the  end  of 
the  taxable  year. 

(7)  Disregard  of  earned  income; 
method.  *  *  * 

(ii)  In  applying  the  disregard  of 
income  under  paragraph  (a)(ll)(ii)(B)  of 
this  section  to  an  applicant  for  AFDC, 
there  will  be  a  preliminary  step  to 
determine  whether  the  assistance  unit  in 
which  he  or  she  is  a  member  is  eligible 
without  the  application  of  any  AFDC 
provisions  for  the  disregard  in 
{a)(ll)(ii)(B)  by  applying  the  unit's  gross 
earnings  (less  the  disregards  in  (a)(ll){i) 
and  (a)(ll)(iv))  and  all  other  income  to 
the  State's  standard  of  need.  This 
preliminary  step  does  not  apply  if  the 
assistance  unit  received  assistance  in 
one  of  the  four  months  prior  to  the 
month  of  application. 

•  «        *        •        • 

(11)  Disregard  of  income  and 
resources  applicable  only  to  AFDC.  (i) 
For  purposes  of  eligibility  determination, 
the  State  must  disregard  from  the 
monthly  earned  income,  i.e.,  earned 
income  as  defined  in  {  233.20(a)(6)(iii), 
of  each  individual  whose  needs  are 
included  in  the  eligibihty  determination: 

•  •        *        •        • 

(B)  The  first  $75. 

•  *         •        •        • 

(D)  Where  appropriate,  an  amount 
equal  to  $30  plus  one-third  of  the  earned 
income  not  already  disregarded  under 
paragraphs  (a)(ll)(i),  (a)(ll)(v)  and 
(a)(ll)(vi)  of  this  section  of  an  individual 
who  received  assistance  in  one  of  the 
four  prior  months. 

I")  *  *  • 


\ 


(B)  Disregard  from  any  other 
individual's  earned  income  the  amounts 
specified  in  paragraphs  (a)(ll)(i)  [B)  and 
(C)  of  this  section,  and  $30  plus  one- 
third  of  his  earned  income  not  already 
disregarded,  under  paragraphs  (a)(ll)(ii) 
and  (a)(ll)(v)  of  this  section.  However, 
the  State  may  not  provide  the  one-third 
portion  of  the  disregard  to  an  individual 
after  the  fourth  consecutive  month  (any 
month  for  which  the  unit  loses  the  $30 
plus  one-third  disregard  because  of  a 
provision  in  paragraph  (a)(ll)(iii)  of  this 
section,  shall  be  considered  as  one  of 
these  months)  it  has  been  applied  to  his 
earned  income  and  may  not  apply  the 
$30  disregard  after  the  eighth  month 
following  the  fourth  consecutive  month 
(regardless  of  whether  the  $30  disregard 
was  actually  applied  in  those  months) 
unless  twelve  consecutive  months  have 
passed  during  which  he  is  not  a 
recipient  of  AFDC.  If  income  from  a 
recurring  source  resulted  in  suspension 
or  termination  due  to  an  extra  paycheck, 
the  month  of  ineligibility  does  not 
interrupt  the  accumulation  of 
consecutive  months  of  the  $30  and  Vb 
disregard,  nor  does  it  count  as  one  of  the 
consecutive  months. 

•  •        •        •        ♦ 

(vi)  At  State  option,  disregard  all  or 
part  of  the  monthly  earned  income  of 
any  dependent  child  applying  for  AFDC, 
if  the  child  is  a  full-time  student,  and 
that  income  has  been  disregarded  for 
purposes  of  paragraph  (a)(3)(xiii]  of  this 
section. 

•  *        •        *        * 

(13)  Recovery  of  overpayments  and 
correction  of  underpayments  for 
AFDC.  *  *  * 

(i)  *   *   * 
(A)  *  *  * 

[1]  Any  recovery  of  an  overpayment 
to  a  current  assistance  unit,  including  a 
current  assistance  unit  or  recipient 
whose  overpayment  occurred  during  a 
prior  period  of  eligibility,  must  be 
recovered  through  repayment  (in  part  or 
in  full)  by  the  individual  responsible  for 
the  overpayment  or  recovering  the 
overpayment  by  reducing  the  amount  of 
any  aid  payable  to  the  assistance  unit  of 
which  he  or  she  is  a  member,  or  both. 

•  •        •         •        « 

(vi)  The  State  may  elect  not  to  attempt 
recovery  of  an  overpayment  from  an 
individual  no  longer  receiving  aid  where 
the  overpayment  amount  is  less  than 
$35.  Where  the  overpayment  amount 
owed  by  an  individual  no  longer 
receiving  aid  is  $35  or  more,  the  State 
Can  determine  when  it  is  no  longer  cost- 
effective  to  continue  overpayment 
recovery  efforts,  provided  it  has  made 
reasonable  efforts  to  recover  the 
overpayment  from  the  individual. 


Reasonable  efforts  must  include 
notification  of  the  amount  of  and  reason 
for  the  overpayment  and  that  repayment 
is  required.  States  must  also  maintain 
information  regarding  uncollected 
overpayments  as  provided  under 
paragraph  (a)(13)(v)  of  this  section,  to 
enable  the  State  to  recover  those 
overpayments  if  the  individual 
subsequently  becomes  a  recipient.  In 
cases  involving  fraud.  States  must  make 
every  effort  to  recover  the  overpayment, 
regardless  of  the  amount. 

(14)  For  Medicaid  eligibility  only, 
pursuant  to  section  402(a)(37)  of  the  Act: 

(i)  An  assistance  unit  will  be  deemed 
to  be  receiving  AFDC,  but  only  for  the 
purposes  of  this  paragraph,  for  a  period 
of  nine  months  after  the  last  month  the 
family  actually  received  aid  if  the  loss  of 
AFDC  eligibility  was  solely  because  a 
member  of  the  unit  was  no  longer 
eligible  due  to  the  4  and  12  month  time 
limitations  to  have  the  $30  and  one-third 
or  the  $30  disregard  in  paragraph 
(a)(ll)(ii)(B)  applied  to  his  or  her  earned 
income.  At  State  option,  an  additional 
period  of  Medicaid  coverage  for  up  to 
six  months  may  be  provided  when  the 
assistance  unit  would  be  eligible  during 
such  additional  period  to  receive  AFDC 
if  the  $30  and  one-third  or  the  $30 
disregards  were  applied  to  the 
assistance  unit's  earned  income. 

(ii)  An  assistance  unit  which  ceased 
to  receive  AFDC  prior  to  October  1, 1964 
because  a  member  of  the  unit  was  no 
longer  eligible  due  to  the  4  month  time 
limitation  for  the  $30  and  one-third 
disregard  is  eligible  to  receive  extended 
Medicaid  coverage  in  accordance  with 
paragraph  (a)(14)(i)  of  this  section 
beginning  with  the  month  of  application 
under  the  following  conditions: 

[A)  The  unit  applies  for  Medicaid  no 
later  than  the  end  of  the  sixth  month 
after  the  month  in  which  final 
regulations  implementing  section 
402(a)(37)  of  the  Act  are  published; 

[B)  The  unit  demonstrates,  to  the 
satisfaction  of  the  State  that  it  is  one 
that,  if  the  $30  and  one-third  disregard 
had  been  applied,  would  have  been 
continuously  eligible  for  AFDC  (*vithout 
regard  to  section  402(a)(37)  of  the  Act) 
from  the  time  the  unit  ceased  to  receive 
AFDC  to  the  time  the  unit  applies  for 
Medicaid:  and 

[C)  The  unit  fully  discloses  in  its 
application  for  Medicaid  any  health 
insurance  coverage  in  effect  for 
members  of  the  assistance  unit. 

(iii)  Medicaid  coverage  for  an 
assistance  unit  which  ceased  to  receive 
AFDC  prior  to  October  1, 1984  will  begin 
with  the  month  the  unit  applies  for 
Medicaid  and  meets  the  conditions  set 
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forth  in  paragraph  (a)(14)(ii)  of  this 
s&ction. 

(b)  •  •  * 

(2)  Federal  participation  is  available 
within  the  maximums  specified  in  the 
Federal  law.  when  the  payments  do  not 
exceed  the  amount  determined  to  be 
needed  under  the  statewide  standard, 
and  are  made  in  accordance  with  the 
State  method  for  determining  the 
amount  of  the  payments,  as  specified  in 
§  233.31  for  AfDC  and  in  §§  233.24  and 

233.25  for  OAA,  AB.  APTD,  and  AABD. 

•        •        •        ♦        • 

5.  Section  233.31  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (b)(5)  to  read  as  follows: 

§  233.31    Budgeting  mctttods  for  AFDC. 

[a]  Requirements  for  State  plans.  A 
State  plan  for  AFDC  shall  specify  that 
all  factors  of  eligibility  shall  be 
determined  prospectively  and  the 
amount  of  the  assistance  for  any  month 
for  all  assistance  units  required  to  file  a 
monthly  report  for  the  month  designated 
as  the  budget  month  under  the  State's 
retrospective  budgeting  procedures  shall 
be  determined  using  retrospective 
budgeting  as  provided  in  §§  233.31- 
233.37  except  as  provided  in  §  233.34. 
The  State  plan  shall  specify  whether  the 
State  uses  prospective  or  retrospective 
budgeting  to  determine  the  amount  of 
the  assistance  payments  for  recipients 
not  required  to  report  monthly. 
Budgeting  methods  for  OAA.  AB,  APTD, 
and  AABD  are  described  in  §§  233.21- 
233.29. 

(b)  •  •  • 

(5)  "Recent  work  history"  means  the 
individual  received  earned  mcome  in 
any  one  of  the  two  months  prior  to  the 
payment  month. 

6.  Section  233.35  is  amended  by 
revising  the  section  title  to  read  as 
follows: 

§  233.35    Compoting  the  assistance 
payment  under  retrospective  budgeting 
after  ttie  initial  one  or  two  months  (AFDC). 

7.  Section  233.36  is  amended  by 
revising  introductory  text  of  paragraph 

(a)  and  paragraph  (b)  to  read  as  follows: 

§233.36    Monthly  reporting  (AFDC). 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  State  plan  for  AFDC 
shall  require  each  assistance  unit  whose 
members  have  earned  income  or  recent 
work  history,  each  assistance  unit  which 
has  income  deemed  to  it  from 
individuals  living  with  the  unit  who 
have  earned  income  or  a  recent  work 
history  and.  at  State  option,  other 
assistance  units  to  submit  a  report  form 
to  the  agency  monthly  on: 


(b)  A  State  may  exempt  categories  of 
recipients  otherwise  required  to  report 
monthly  from  reporting  each  month  with 
prior  approval  by  the  Secretary  if  the 
State  can  demonstrate  that  not  requiring 
these  cases  to  file  monthly  reports  is 
cost  effective.  The  Secretary  will  grant 
waivers  under  this  provision  for  a 
period  up  to  one  year,  at  the  end  of 
which  time  the  State  may  request  an 
extension  of  the  waiver.  A  decision  by 
the  Secretary  not  to  approve  a  request 
for  an  exemption  is  not  appealable.  The 
plan  shall  include  criteria  for  assuring 
(1)  that  exempted  cases  are  unlikely  to 
incur  changes  in  circumstances  from 
month  to  month  which  would  impact 
their  eligibility  or  amount  of  assistance 
and  (2)  that  the  administrative  cost  of 
requiring  those  categories  to  report 
monthly  will  be  greater  than  the 
■program  savings  which  would  accrue. 
*         •         *         •         ♦ 

a  A  new  S  233.38  is  added  to  read  as 
follows:  1 

§  233.38    Waiver  of  montttly  reporting  and 
retrospective  budgeting  requirements; 
AFDC. 

(a)  States  may  request  waivers  of  the 
requirements  at  §§  233.31-233.37  to 
promote  compatibility  with  monthly 
reporting  and  budgeting  requirements  of 
the  Food  Stamp  Act  of  1977  as  amended. 

(b)  The  Secretary  will  not  approve 
requests  for  waivers  unless  the 
information  documenting  the  need  for 
the  waiver  shows  that  the  waiver  would 
simplify  administration  of  both 
programs  and  would  not  result  in  a  net 
cost  to  the  Federal  government. 
Approvals  for  waivers  will  be  for 
periods  up  to  one  year,  after  which  time 
the  State  may  request  an  extension  of 
the  waiver. 

(c)  Any  decision  by  the  Secretary  not 
to  approve  a  request  for  a  waiver  is  not 
appealable. 

9.  Section  233  51  is  amended  by 
revising  the  section  title,  the 
introductory  text  of  paragraph  (a),  by 
revising  paragraphs  (a)  and  (b),  by 
redesignating  and  revising  paragraphs 
(e)  and  (f)  as  (g)  and  (h),  and  by  adding 
new  paragraphs  (e)  and  (f)  to  read  as 
follows:  1 

§  233.51    Eligibiiity  of  sponsored  aliens. 

Definition:  Sponsor  is  any  person 
who,  or  any  public  or  private  agency  or 
organization  that  executed  an 
affidavit(s)  of  support  or  similar 
agreement  on  behalf  of  an  alien  (who  is 
not  the  child  of  the  sponsor  or  the 
sponsor's  spouse)  as  a  condition  of  the 
alien's  entry  into  the  United  States. 
Paragraphs  (a)  through  (d)  of  this  section 


apply  only  to  a 
individuals  anc 


iens  sponsored  by 
who  filed  applications 


for  the  first  time  after  September  30, 
1981.  Paragraphs  (e)  and  (f)  apply  only 
to  aliens  sponsored  by  public  or  private 
agencies  or  organizations  with  respect 
to  periods  after  October  1. 1984.  A  State 
plan  under  title  IV-A  of  the  Act  shall 
provide  that: 

(a)  For  a  period  of  three  years 
following  entry  for  permanent  residence 
into  the  United  States,  a  sponsored  alien 
who  is  not  exempt  under  paragraph  (g) 
of  this  section,  shall  provide  the  State 
agency  with  any  information  and 
documentation  necessary  to  determine 
the  income  and  resources  of  the  sponsor 
and  the  sponsor's  spouse  (if  applicable 
and  if  living  with  the  sponsor)  that  can 
be  deemed  available  to  the  alien,  and 
obtain  any  cooperation  necessary  from 
the  sponsor. 

(b)  The  income  and  resources  of  a 
sponsor  and  the  sponsor's  spouse  shall 
be  deemed  to  be  the  unearned  income 
and  resources  of  an  alien  for  three  years 
following  the  alien's  entry  into  the 
United  States: 

•        •        •        •        • 

(e)  For  a  period  of  three  years 
following  entry  for  permanent  residence 
into  the  United  States,  any  alien  who  is 
not  exempt  under  paragraph  (g)  of  this 
section  and  has  been  sponsored  by  a 
public  or  private  agency  or  organization, 
shall  be  ineligible  for  assistance  unless 
the  State  agency  determines  (in 
accordance  with  paragraph  (f))  that  the 
sponsor  no  longer  exists  or  has  become 
unable  to  meet  the  alien's  needs. 

(f)  The  State  plan  shall  set  forth  the 
criteria  the  State  agency  will  use  in 
determining  whether  an  agency  or 
organization  no  longer  exists  or  is 
unable  to  meet  the  alien's  needs  and  the 
documentation  the  agency  will  require 
of  the  alien  in  making  such 
determination.  The  sponsored  alien 
shall  provide  the  State  agency  with  any 
information  and  documentation 
necessary  for  such  determination  and 
obtain  any  cooperation  necessary  from 
the  sponsor. 

(g)  The  provisions  of  this  section  shall 
not  apply  to  any  alien  who  is: 

(1)  Admitted  as  a  conditional  entrant 
refugee  to  the  United  States  as  a  result 
of  the  application,  of  the  provisions  of 
section  203(a)(7)  (in  effect  prior  to  April 
1, 1980)  of  the  Immigration  and 
Nationality  Act; 

(2)  Admitted  as  a  refugee  to  the 
United  States  as  a  result  of  the 
application  of  the  provisions  of  section 
207(c)  (in  effect  after  March  31, 1980)  of 
the  Immigration  and  Nationality  Act; 

(3)  Paroled  into  the  United  States  as  a 
refugee  under  section  212(d)(5)  of  the 
Immigration  and  Nationality  Act; 


I 
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(4)  Granted  political  asylum  by  the 
Attorney  General  under  section  208  of 
the  Immigration  and  Nationality  Act; 

(5)  A  Cuban  or  Haitian  entrant,  as 
defined  in  section  501(e)  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub. 
L.  96-422):  or 

(6)  The  dependent  child  of  the  sponsor 
or  sponsor's  spouse. 

(h)  The  Secretary  shall  make 
information  necessary  to  make  a 
determination  under  this  section  and 
supplied  under  agreement  with  the 
Secretary  of  State  and  the  Attorney 
General,  available  upon  request  to  a 
concerned  State  Agency. 

10.  Section  233.52  is  amended  by 
revising  introductory  text  of  section  and 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§233.52    Overpayment  to  aliens. 

A  Stale  Plan  under  Title  IV-A  of  the 
Social  Security  Act,  shall  provide  that: 
*         •         •         •         • 

(c)  An  overpayment  for  which  the 
alien  or  the  sponsor  and  the  alien  are 
liable  (as  described  in  paragraphs  (a) 
and  (b)  of  this  section)  shall  be  repaid  to 
the  State  or  recovered  in  accordance 
with  §  233.20(a)(13).  If  the  agency  is 
unable  to  recover  the  overpayment 
through  this  method,  funds  to  reimburse 
the  agency  for  the  overpayment  shall  be 
withheld  from  future  payments  to  which 
the  alien  or  the  alien  and  the  individual 
sponsor  are  entitled  under 


PART  234— FINANCIAL  ASSISTANCE 
TO  INDIVIDUALS 

Part  234  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

11.  Section  234.60  is  amended  by 
revising  paragraphs  (a)(12)  and  (a)(13)  to 
read  as  follows: 

§234.60    Protective,  vendor  and  two-party 
payments  for  dependent  children. 

[a)  State  plan  requirements.  '  '  ' 
(12)  In  cases  where  an  individual  is 
sanctioned  for  failure  to  participate  in 
WIN,  employment  search,  or  CWEP,  the 
State  plan  must  provide  that  when 
protective  or  vendor  payments  are  made 
pursuant  to  §  224.51(a)(1),  §  238.22. 
§  240.22(a)(1).  and  5  240.22(b)(1)  of  this 
chapter,  only  paragraphs  (a)(7),  (9)(ii), 
and  (11)  (i)  and  (ii)  of  this  section  will  be 
applicable.  Under  these  circumstances, 
when  protective  payments  are  made,  the 
entire  payment  will  be  made  to  the 
protective  payee;  and  when  vendor 
payments  are  made,  at  least  the  greater 
part  of  the  payment  will  be  through  this 
method.  However,  if  after  making  all 
reasonable  efforts,  the  State  agency  is 


unable  to  locate  an  appropriate 
individual  to  whom  protective  payments 
can  be  made,  the  State  may  continue  to 
make  payments  on  behalf  of  the 
remaining  members  of  the  assistance 
unit  to  the  sanctioned  caretaker  relative. 
Provision  will  be  made  for  termination 
of  protective  payments,  or  payments  to 
a  person  furnishing  goods  or  services, 
with  return  to  money  payment  status 
when  adults  who  refused  training, 
employment,  or  participation  in 
employment  search  without  good  cause 
either  accept  training,  employment,  or 
employment  search  or  agree  to  do  so.  In 
the  case  of  continuing  refusal  of  the 
relative  to  participate,  payments  will  be 
continued  for  the  children  in  the  home  in 
accordance  with  this  paragraph. 

(13)  For  cases  in  which  a  caretaker 
relative  fails  to  meet  the  eligibihty 
requirements  of  $  232.11  or  S  232.12  of 
this  chapter  by  failing  to  assign  rights  to 
support  or  cooperate  in  determining 
paternity  and  securing  support  the  State 
plan  must  provide  that  only  the 
requirements  of  paragraphs  (a)(7)  smd 
(9)(ii)  of  this  section  will  be  applicable. 
For  such  cases  the  entire  amount  of  the 
assistance  payment  will  be  in  the  form 
of  protective  or  vendor  payments.  These 
protective  or  vendor  payments  will  be 
terminated,  with  return  to  money 
payment  status,  only  upon  compliance 
by  the  caretaker  relative  with  the 
eligibility  requirements  of  §5  232.11  and 
232.12  of  this  chapter.  However,  if  after 
making  all  reasonable  efforts,  the  State 
agency  is  unable  to  locate  an 
appropriate  individual  to  whom 
protective  payments  can  be  made,  the 
State  may  continue  to  make  payments 
on  behalf  of  the  remaining  members  of 
the  assistance  unit  to  the  sanctioned 
caretaker  relative. 


PART  23ft— COMMUNITY  WORK 
EXPERIENCE  PROGRAM 

Part  238  of  Chapter  II,  title  45,  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

12.  Section  238.01  is  revised  to  read  as 
follows: 

§  238.01    Scope  of  this  peri 

General.  States  may  operate 
community  work  experience  programs 
(CWEP)  which  serve  a  useful  public 
purpose,  and  require  AFDC  recipients  to 
participate  in  them  as  a  condition  of 
AFDC  eligibility.  The  purpose  of  these 
CWEP  programs  is  to  provide  work 
experience  for  AFDC  recipients.  CWEP 
projects  must  meet  appropriate 
standards  for  health  and  safety  and  may 
not  displace  persons  currently  employed 
or  fill  established  unfilled  vacancies. 


Subject  to  fte  conditions  specified  at 
S  238.16.  States  must  provide  necessary 
transportation,  day  care,  and  other 
related  services  or  reimburse  CWEP 
participants  for  costs  directly  related  to 
participation  in  the  program.  Allowable 
costs  to  operate  CWEP  (see  Subpart  D) 
are  matched  by  the  Federal  government 
at  the  AFDC  administrative  match  level 
(50%). 

13.  Section  238.16  is  revised  to  read  as 
follows: 

S  238.16    PvUcipwit  reimbursement 

The  State  plan  shall  specify  the 
amount  and  types  of  participation  costs 
the  State  will  reimburse  to  recipients. 
Under  this  requirement 

(a)  Participants  may  not  be  required  to 
use  their  assistance  or  their  income  or 
resources  to  pay  participation  costs 
which  are  within  the  limits  specified  as 
allowable  in  paragraph  (b). 

(b)  In  cases  where  the  State  is  unable 
to  provide  necessary  services  directly  to 
participants  or  through  a  third  party. 
States  must  provide  reimbursement  for 
necessary  transportation  and  day  care 
costs  that  are  incurred  by  the  recipient 
and  directly  related  to  participation  in 
CWEP. 

(1)  Participants  shall  be  reimbursed 
for  transportation  costs  directly  related 
to  their  participation  in  amoimts  equal 
to  the  cost  of  transportation  by  the  most 
appropriate  means  (as  determined  by 
the  State  agency);  and 

(2)  Participants  shall  be  reimbursed 
for  day  care  costs  in  such  amounts  as 
are  deterrainedl  by  the  State  agency  to 
be  reasonable,  necessary,  and  cost- 
effective.  However,  in  no  event  shall  the 
reimbursement  exceed  the  amoimts 
allowed  to  a  recipient  working  the  same 
number  of  hours  under 

§  233.20(a)(ll)(i)(C)  as  a  disregard  trom 
earned  income. 

(c)  States  must  provide  reimbursement 
for  codts  other  than  transportation  and 
day  care  that  the  State  determines  are 
necessary  and  directly  related  to 
participation  in  CWEP  incurred  by  the 
participant.  For  FFP  purposes,  this 
amount  shall  not  exceed  $10  per  month, 
per  participant.  (See  Subpart  D  for  FFP 
requirements.) 

14.  Section  238.18  is  revised  to  read  as 
follows: 

§  238.18    Participant  protectioa 

States  may  provide  worker's 
compensation  or  other  comparable 
protection  for  their  CWEP  participants. 
The  State  agency  shall  provide  such 
protection  to  those  participants 
performing  work  for  Federal  offices  or 
agencies,  to  the  same  extent  as  is 
provided  to  other  CWEP  participants  in 
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the  State.  The  cost  of  this  protection 
shall  be  considered  an  administrative 
expense  and  matched  accordingly. 

15.  Section  238.20  is  amended  by 
.dding  a  new  paragraph  (e)  to  read  as 

follows: 

§239.20    Pirtlclpetten  fqulrwwtnU. 
•        *        «        *        * 

(e)  CWEP  participants  who  perform 
work  in  the  public  interest  for  a  Federal 
ofTice  or  agency  shall  not  be  considered 
far  any  purpose  as  Federal  employees. 

16.  Seciion  238.50  is  revised  to  read  as 
follows: 

§  230.50    Sponsor  r«quir«nwnts. 

The  State  agency  will  designate  a 
sponsor  to  operate  each  project  or,  at 
the  agency's  option,  more  than  one 
project.  Only  public  agencies,  which 
includes  Federal  offices  or  agencies,  and 
nonprofit  organizations  may  be 
sponsors.  For  purposes  of  this  provision 
Federal  offices  or  agencies  include 
agencies  of  the  Executive  branch  of  the 
Federal  government.  Congressional 
offices,  and  Federal  courts. 

17.  Section  238.60  is  revised  to  read  as 
follows: 

§  238.60    Allowable  admlnistrattve  costs. 

Federal  financial  participation  is 
available  for  administrative  costs  of  the 
AFDC  program  for  Community  Work 
Experience  program  expenditures,  when 
CWEP  has  been  approved  as  part  of  the 
State  plan  under  Title  IV-A  of  the  Act. 
Such  costs  include  amounts  paid  to 
participants  which  are: 

(a)  identified  in  the  State  plan;  and 

(b)  within  the  limits  specified  under 
5  238.16. 

PART  239— WORK 
SUPPLEMENTATION  PROGRAM 

Part  239  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

18.  Section  239.14  is  revised  to  read  as 
follows: 

§239.14    Types  of  Jobs. 

A  State  may  provide  or  subsidize  any 
job  position  under  the  program  as  such 
State  determines  to  be  appropriate,  but 
acceptance  of  any  such  position  shall  be 
voluntary.  The  job  positions  which  may 
be  provided  for  recipients  of  aid  must  be 
of  the  following  general  types: 

(a)  A  job  position  provided  to  an 
eligible  individual  by  the  State  or  local 
agency  administering  the  State  plan 
under  this  part; 

(b)  A  job  position  provided  to  an 
eligible  individual  by  any  other 
employer  for  which  all  or  part  of  the 


wages  are  paid  by  such  State  or  local 
agency. 

19.  Section  239.24  is  revised  to  read  as 
follows: 

§  239.24    Participation  In  other  work 
programs. 

No  individual  receiving  a  grant  under 
the  State  plan  shall  be  excused,  by 
reason  of  the  fact  that  such  State  has  a 
Work  Supplementation  Program,  from 
any  requirement  of  title  IV-A  or  title  IV- 
C  relating  to  work  requirements. 
However,  individuals  actually  employed 
in  a  Work  Supplementation  Program 
shall  be  excused  from  such  requirements 
for  so  long  as  they  remain  employed  in 
the  program. 

20.  Section  239.58  is  revised  to  read  as 
follows: 

§  239.56    Eamecl  Income  disregard. 

(a)  A  State  operating  a  Work 
Supplementation  Program  under  this 
part  may  reduce  or  eliminate  the  amount 
of  earned  income  to  be  disregarded 
under  the  State  plan  as  the  State 
determines  to  be  necessary  and 
appropriate  to  further  the  purposes  of 
the  Work  Supplementation  Program. 

(b)  Notwithstanding  the  time 
limitations  on  the  $30  and  one-third  and 
the  $30  disregards  in  section 
233.20(a)(ll),  a  State  may  allow  a 
participant  employed  under  a  Work 
Supplementation  Program  to  receive  the 
$30  and  one-third  or  the  $30  disregards 
for  one  or  more  of  the  first  9  months  of 
such  employment. 

21.  Section  239.82  is  revised  to  read  as 
follows: 

§  239.82    Avaii^llity  of  Federal  financial 
participation. 

Federal  funds  may  be  paid  to  a  State 
under  this  part  with  respect  to 
expenditures  incurred  in  operating  a 
Work  Supplementation  Program. 

(a)  The  amount  of  payments  to 
individuals  and  employers  in  the 
program  subject  to  Federal  matching  as 
program  expenditures  shall  not  exceed: 

(1)  The  monthly  amount  that  would 
otherwise  be  payable  under  the  State 
plan  if  the  family  of  each  individual 
employed  in  the  program  had  received 
the  maximum  amount  of  aid  payable  to 
such  a  family  with  no  income  for  a 
period  of  either  9  months  or  the  length  of 
the  individual's  employment  in  the 
program,  whichever  is  less.  (This 
amount  is  determined  without  regard  to 
any  adjustments  made  under  subpart  C 
of  this  part,  and  for  each  month  of 
participation,  may  be  based  upon  the 
maximum  amount  that  would  otherwise 
have  been  payable  for  a  month  at  the 
time  of  placement  in  the  program.) 


(2)  The  amount  expended  on 
payments  to  employers  and  individuals 
employed  under  this  program. 

(b)  The  amount  of  administrative 
costs  subject  to  Federal  matching  shall 
be  those  costs  which  are  reasonable, 
necessary  and  directly  related  to  the 
operation  of  a  WSP  or  to  employment 
under  WSP. 

PART  240— EMPLOYMENT  SEARCH 

Part  240  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

22.  Section  240.22  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)(lj  to 
read  as  follows: 

§  240.22    Conditions  of  eligibility  and 
sanctions. 

(a)  *   *   * 

(1)  If  the  individual  is  a  caretaker 
relative  receiving  benefits  (other  than  a 
principal  earner),  the  State  shall  not 
take  into  account  his  needs  in 
determining  the  assistance  unit's  need 
for  assistance.  The  State  shall  provide 
assistance  in  the  form  of  protective  or 
vendor  payments  in  accordance  with 
§  234.60  of  this  chapten 

***** 

(b)  *  *  * 

(1)  If  the  individual  is  a  caretaker 
relative,  the  State  shall  not  take  into 
account  his  needs  in  determining  the 
assistance  unit's  need  for  assistance. 
The  State  shall  provide  assistance  in  the 
form  of  protective  or  vendor  payments 
in  accordance  with  §  234.60  of  this 
chapten 
***** 
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Office  of  Child  Support  Enforcement 

45  CFR  Part  302 

Child  Support  Enforcement  Program; 
Disregard  of  Child  Support  Payments 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE). 

action:  Interim  final  rules. 

SUMMARY:  These  interim  rules 
implement  the  Deficit  Reduction  Act  of 
1984  (DRA)  which  amends  the  Social 
Security  Act  to  require  that  the  first  $50 
collected  on  a  monthly  support 
obligation  be  paid  to  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
family.  This  amount  will  not  affect  the 
family's  AFDC  eligibility  or  the  amount 
of  assistance  to  which  they  are  entitled. 
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DATES:  Effective  Date:  October  1. 1964. 
Comments  due  on  or  before  November 
9. 1984. 

ADDRESSES:  Address  comments  to 
Director,  Office  of  Child  Support 
Enforcement,  Department  of  Health  and 
Human  Services,  Room  1010,  6110 
Executive  Boulevard,  Rockville, 
Maryland  20852.  Comments  will  be 
available  for  public  inspection  Monday 
through  Friday,  8:30  a.m.  to  5:00  p.m.,  in 
Room  1010  of  the  Departments  office  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Jordan.  (301)  443-5350. 
SUPPLEMENTARY  INFORMATION: 
Background 

When  title  IV-D  was  originally 
enacted,  section  457(a)(1)  provided  that 
40  percent  of  the  first  S50  of  support 
collected  on  the  monthly  support 
obligation  would  be  paid  to  the  family 
without  affecting  AFDC  eligibility  or 
payment.  This  provision  expired 
September  30,  1976.  There  has  been  no 
such  provision  until  the  enactment  of 
DR.A:  section  2640  establishes  a  similar 
provision  which  only  changes  the 
amount  to  be  paid  to  the  family. 

Statutory  Provision 

Section  2640  of  Pub.  L.  98-369 
amended  section  457(b)(1)  of  the  Act  to 
require  States  to  pay  the  first  $50  of 
support  collected  on  the  monthly 
support  obligation  directly  to  the  AFDC 
family.  This  statute  also  provides  that 
this  amount  when  paid  to  the  .A.FDC 
family  will  not  be  counted  in 
determining  need  and  the  amount  of  the 
assistance  payment.  The  effect  of  this 
amendment  is  to  provide  AFDC  families 
with  S50  of  disposable  income  that  they 
would  not  have  otherwise.  The  effective 
date  of  this  amendment  is  October  1 
1384. 

Regulatory  Provisions 

These  regulations  amend  §  302.51{b] 
(1)  and  (2)  to  implement  section  457(b)(1) 
of  the  Act  as  amended  by  Pub.  L.  98-369. 
Before  the  statute  expired,  former 
regulations  at  §  302.51(b)(1)  provided  for 
the  distribution  of  40  percent  of  the  first 
S50  of  support  collected  on  the  monthly 
support  obligation  to  the  AFDC  family" 
These  regulations  amend  §  302.51  (b)('l) 
to  provide  for  the  distribution  of  the  first 
S.50  of  support  collected  on  the  monthly 
support  obligation  to  the  family.  The 
former  regulations  remain  the  same 
except  for  the  deletion  of  the  words.  "40 
percent  of  and  the  last  sentence  which 
states  that  the  requirements  of  the 
previous  paragraph  (b)(1)  were  not 
applicable  after  September  30,  1976.  As 
in  the  former  regulations,  these  rules 


apply  to  collections  of  current  support 
only,  not  to  collections  of  arrearages 
and  provide  that  if  an  AFDC  family 
receives  support  from  more  than  one 
absent  parent,  only  the  first  $50  of  the 
total  amount  collected  for  the  family 
shall  be  paid  to  them. 

Section  302.32(b)  of  current 
regulations  requires  the  IV-D  agency  to 
inform  the  IV-A  agency  of  the  amount 
collected  on  the  monthly  support 
obligation  as  determined  in  §  302.51(a). 
We  believe  that  IV-D  agencies  and  IV- 
A  agencies  should  consult  on  the  best 
means  of  transmitting  information  on 
amounts  collected  and  monthly  support 
obligations  so  as  to  best  facilitate  the 
payment  of  amounts  pursuant  to 
§  302.51(b)(1)  by  the  IV-A  agencies  to 
AFDC  families. 

Waiver  of  Proposed  Rulemaking 

Section  2640  of  Pub.  L.  98-369  is 
effective  October  1,  1984.  Since  the 
legislation  was  not  signed  into  law  until 
July  18.  1984,  it  was  not  feasible  to  issue 
these  regulations  under  a  .Notice  of 
Proposed  Rulemaking,  as  this  would 
have  delayed  the  issuance  of  final 
regulations  until  sometime  after  the 
effective  date.  Since  the  amendments 
made  by  Pub.  L  98-369  will  require 
changes  in  State  agency  procedures. 
States  must  have  some  reasonable 
assurance  that  new  Federal  regulations 
under  which  these  changes  are  to  be 
implemented  will  not  change  in  "mid- 
stream". The  only  way  to  assure  States 
that  significant  changes  in  Federal 
policy  will  not  be  made  after  they  have 
begun  to  implement'  the  provisions  of  the 
new  statute  is  to  issue  interim  final 
regulations. 

We  believe  that  under  5  U.S.C. 
553(b)(B)  good  cause  exists  for  waiver  of 
.Notice  of  Proposed  Rulemaking  since 
issuance  of  proposed  regulations  would 
be  impracticable  and  contrary  to  the 
public  interest.  While  Notice  of 
Proposed  Rulemaking  is  being  waived, 
we  are  interested  in  comments  and 
advice  regarding  changes  which  should 
be  made  to  these  regulations.  We  will 
review  any  comments  on  these 
regulations  which  we  receive  within  60 
days  of  the  publication  date  of  this  rule 
and  publish  in  the  Federal  Register 
response  to  comments  and  changes 
made  to  the  regulation  as  a  result  of 
comments  received. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
which  require  Office  of  Management 
and  Bj|dget  approval  under  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 


Lists  of  Subjects  in  45  CFR  Part  382 

Child  welfare,  Grant  programs /social 

programs. 

Note. — The  Secretary  hat  determined  that 
this  document  i>  not  a  major  rule  as 
described  by  Executive  Order  12291,  because 
it  does  not  meet  any  of  the  criteria  set  forth  in 
Section  I  of  the  Executive  Order.  The 
Secretary  certifies  that  because  these 
regulations  apply  to  States  and  will  not  have 
a  significant  economic  impact  on  a 
subBtanfial  number  of  small  entities,  they  do 
not  require  a  regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the  Regulatory 
Flexibility  Act  of  1980. 
(Sec.  1102  of  the  Social  Security  Act  [42 
L'.S.C.  1302)  and  section  457(b)(1)  of  the 
Social  Security  Act  [42  U.S.C.  657(b)(l)]) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679.  Child  Support 
Enforcement  Program) 

Dated:  August  16,  1984. 
Martha  A.  McSteen, 

Actjng  Director.  Office  of  Child  Support 
Enforcement. 

Approved:  August  23.  1964. 
Margaret  M.  Heckler, 

Secretary. 

PART  302— STATE  PUVN 
REQUIREMENTS 

Part  302  of  Chapter  III,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

Section  302.51  is  amended  by  revising 
paragraphs  (b)(1)  and  (b)(2)  to  read  as 
follows: 

§  302.51     DistrltHition  of  support 

coliecttona. 

*         •         •         •         • 

(b)  The  amounts  collected  as  support 
by  the  IV-D  agency  pursuant  to  the 
State  plan  for  children  and  the  parents 
of  such  children  who  are  current 
recipients  of  aid  under  the  State's  title 
IV-A  plan  and  for  whom  an  assignment 
under  §  232.11  of  this  title  is  effective 
shall  be  distributed  as  follows: 

(1)  Of  any  amount  that  is  collected  in 
a  month  which  represents  payment  on 
the  required  support  obligation  for  that 
month,  the  first  $50  of  such  amount  shall 
be  paid  to  the  family.  This  payment  may 
not  be  used  in  determining  the  amount 
paid,  if  any,  to  the  family  in  paragraph 
(b)(3)  of  this  section.  If  tlTe  amount 
collected  includes  payment  on  the 
required  support  obligation  for  a 
previous  month  or  months,  the  family 
shall  only  receive  the  first  $50  of  the 
amount  which  represents  the  required 
support  obligation  for  the  month  in 
which  the  support  was  collected.  If 
amounts  are  collected  for  one  family 
which  represents  support  payments 


S  E 
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from  two  or  more  absent  parents,  only 
the-First  $50  of  the  amount  collected 
which  represents  the  total  required 
support  obligation  for  the  month  in 
which  the  support  was  collected  shall  be 
paid  to  the  family  under  this  paragraph. 
No  payment  shall  be  made  to  a  family 
under  this  paragraph  for  a  month  in 
which  there  is  no  child  support 
collection. 

(2)  Any  amount  that  is  collected  in  a 
month  which  represents  payment  on  the 
required  support  obligation  for  that 


month  and  is  in  excess  of  the  amount 
paid  to  the  family  under  paragraph  (bj(l) 
of  this  section  shall  be  retained  by  the 
State  to  reimburse,  in  whole  or  in  part, 
the  assistance  payment  for  the  month  in 
which  the  support  was  collected  or  the 
next  month.  Of  the  amount  retamed  by 
the  State  as  reimbursement  for  that 
month's  assistance  payment,  the  IV-D 
agency  shall  determine  the  Federal 
Government's  share  of  the  amount  so 
retained  so  the  IV-A  agency  may 
rpimburse  the  Federal  Government  tc; 


the  extent  of  its  participation  in  the 
financing  of  the  assistance  payment. 
From  the  Federal  government's  share, 
the  State  IV-D  agency  or  political 
subdivision  of  the  State  pursuant  to  the 
title  IV-D  State  plan  shall  deduct  and 
pay  the  incentive  payment,  if  any. 
prescribed  in  §  303.52. 
*         «         «         •         • 
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ENVIROMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
rA-6-FRL-2668-2] 

Texas;  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

action:  Tentative  Determination;  Public 
Hearing  and  Public  Comment  Period. 

summary:  The  State  of  Texas  has 
applied  for  Final  Authorization  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  has 
reviewed  the  State's  application  and  has 
made  the  tentative  determination  that 
the  State  of  Texas"  hazardous  waste 
program  satisfies  al  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
grant  Final  Authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  federal 
program  in  the  State.  The  State  of 
Texas'  application  for  Final 
Authorization  is  available  for  public 
review  and  comment  and  a  public 
hearing  will  be  held  to  solicit  comments 
en  the  states  program  submittal  and 
EPA's  tentative  decision. 
DATES:  A  public  hearing  is  scheduled  for 
October  10, 1984  at  7:30  p.m.  The  State 
of  Texas  will  participate  in  the  public 
hearing  held  by  EPA  en  this  subject.  All 
comments  on  the  State's  application  and 
EP.As  tentative  determination  must  be 
received  by  the  close  of  the  public 
hearing  on  October  10,  1984. 
addresses:  Copies  of  Texas'  final 
authorization  application  are  available 
during  business  hours  at  the  following 
addresses  for  inspection  and  copying: 
Texas  Department  of  Health,  1100  West 
49th  St,  Austin.  Texas  78756  and  the 
Texas  Department  of  Water  Resources, 
1700  North  Congress,  Austin,  Texas 
78711;  U.S.  EPA  Headquarters  Library. 
PM  211A,  401  M  Street  SW., 
Washington,  D.C.  20460.  Phone;  (202) 
382-5926;  U.S.  EPA  Region  VI  Library. 
1201  Elm  St,  Dallas,  Texas  75270,  Phone: 
(214)  767-7341.  Written  comments 
should  be  sent  to  H.  J.  Parr,  Hazardous 
Materials  Branch,  Environmental 
Protection  Agency,  1201  Elm  St,  Dallas, 
Texas  75270  phone  (214)  767-2654.  EPA 
will  hold  the  public  hearing  on  October 
10. 1984  in  Room  118  of  the  Stephen  F. 


Austin  Building,  1700  North  Congress. 
Austin.  Texas  78711. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  J.  Parr,  Hazardous  Materials  Branch, 
U.S.  EPA,  1201  Elm  St,  Dallas,  Texas 
75270,  Phone:  (214)  767-2645. 
SUPPLEMENTARY  INFORAMTION: 

A  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  liou  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization." 
is  a  temporary  authorization  wrhich  is 
granted  if  EPA  detemines  that  the  State 
program  is  "substantially  equivalent "  to 
the  Federal  program  (Section  3006(c).  42 
U.S.C.  6226(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  two  phased  approach  to 
iterim  authorization:  Phase  I,  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264.  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  turn,  has  three 
components.  Phase  II,  Component  A. 
covers  general  permitting  procedures 
and  technical  standards  for  storage  of 
hazardous  waste  in  containers  and 
tanks.  Phase  II,  Component  B.  covers 
incinerator  facilities,  and  Phase  II, 
Component  G.  addresses  facilities  that 
dispose  of  hazardous  waste  in  landfills, 
land  treatment  facilities,  surface 
impoundments  and  waste  piles.  Bu 
statute,  all  interim  authorizations  expire 
on  January  29. 1985.  Responsibility  for 
the  hazardous  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  final  authorization,  as 
described  below. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  fmds  that 
the  State  program  (1)  is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b). 
42  U.S.C.  6226(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 


IMI 


regulations  for  final  authorization 
appear  at  40  CFR  271.1-271.23, 

B.  State  of  Texas 

Texas  received  Phase  I  interim 
authorization  on  December  24,  1980. 
Phase  II,  Component  A  and  B  Interim 
Authorization  on  March  23, 1982,  and 
Phase  II,  Component  C,  Interim 
Authorization  on  September  1, 1983,  On 
June  22, 1984,  Texas  submitted  a 
complete  application  for  final 
authorization.  Prior  to  its  submission, 
Texas  solicited  public  comment  and 
held  a  public  hearing  on  its  draft 
application. 

EPA  has  reviewed  Texas'  application. 
and  has  tentatively  determined  that  the 
State's  program  meets  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  Consequently,  EPA 
intends  to  grant  Final  Authorization  to 
Texas.  In  accorda-nce  with  section  3006 
of  RCRA  and  40  CFR  271.20(d).  the 
Agency  will  hold  a  public  hearing  on  the 
tentative  decisions  on  October  10,  1984 
at  7:30  p.m.  in  Room  118  of  the  Stephen 
F.  Austin  Building,  1700  North  Congress. 
Austin,  Texas.  The  public  may  also 
submit  written  comments  on  EPA's 
tentative  determination  and  the  State's 
submittal  up  until  the  close  of  the  public 
hearing  on  October  10, 1984.  Copies  of 
Texas'  application  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  final 
authorization  to  Texas.  EPA  expects  to 
make  a  final  decision  on  whether  or  not 
to  approve  Texas'  program  by  December 
9.  1984  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will  include 
a  summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Intergovernmental  relations, 
Penalties,  Confidential  business 
information. 

Datfid:  August  21,  1984. 
Dick  Whittington. 

Regional  Administrator. 

[FH  Dw,  H4-23930  Kilpd  9-7-84,  11.21  am) 
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The  President 


Presidential  Documents 


Memorandum  of  September  6,  1984 
Copper  Import  Relief  Determination 


[FH  Uoc-  84-240bo 
Filed  9-7-84:  2:45  pm] 
Billing  code  3195-01-M 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  202(b)(1)  of  the  Trade  Act  of  1974  (P.L  93-618),  I  have 
determined  the  action  I  will  take  with  respect  to  the  report  of  the  United 
States  International  Trade  Commission  (USITC),  transmitted  to  me  on  July  16 
concerning  the  results  of  its  investigation,  on  the  merits  of  providing  import 
relief  to  the  copper  industry. 

In  view  of  all  relevant  aspects  of  this  case,  I  have  determined  that  granting 
import  relief  is  not  consistent  with  our  national  economic  interest.  The 
imposition  of  import  restrictions — either  in  the  form  of  quotas,  tariffs,  or 
orderly  marketing  agreements — would  create  a  differential  between  U.S.  and 
world  copper  prices.  Consequently,  it  would  seriously  disadvantage  the 
copper-fabricating  industry  in  the  United  States,  which  employed  an  estimated 
106,000  workers  in  1983,  vis-a-vis  foreign  competitors.  Such  a  result  would, 
over  time,  shrink  domestic  demand  for  copper  and  add  to  the  serious  problems 
faced  by  U.S.  copper  producers. 

Import  relief  would  also  adversely  affect  the  export  earnings  of  the  foreign 
copper-producing  countries,  many  of  which  are  heavily  indebted  and  highly 
dependent  on  copper  exports.  It  would,  therefore,  compHcate  our  efforts  to 
maintain  the  stability  of  the  international  financial  system  and  lessen  the 
ability  of  foreign  countries  to  import  goods  from  the  United  States.  Finally, 
there  are  encouraging  signs  that  the  economic  recovery  is  begirming  to  have  a 
favorable  effect  on  world  copper  prices;  stocks  have  fallen  considerably  this 
year  and  a  significant  price  increase  is  expected  in  the  near  future.  The  denial 
of  import  relief  on  copper  should  act  as  a  signal  and  as  encouragement  to  our 
partners  around  the  world  to  resist  protectionist  acts  and,  thus,  will  foster  that 
recovery. 

In  order  to  help  ease  the  difficult  pfoblems  now  faced  by  many  workers  in  the 
U.S.  copper  industry,  I  have  directed  the  Secretary  of  Labor  to  work  with  State 
and  local  officials  to  develop  a  plan  of  job  retraining  and  relocation  assistance 
for  workers  in  affected  industries.  In  addition,  I  have  directed  the  Secretary  of 
Commerce  to  actively  monitor  the  domestic  copper  industry  including  invento- 
ries and  the  levels  of  copper  imports. 

Editorial  note:  The  Office  of  the  Federal  Register  was  requested  to  print  the  memorandum  in  the 
Federal  Register  by  the  Executive  Clerk  at  the  White  House,  pursuant  to  Section  202(hl(l)  of  the 
Trade  Act  of  1974^ 


THE  WHITE  HOUSE, 
Washington,  September  6.  1984. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicalMlity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put)lished  urKier  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Ckxle  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue   of  each 
week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 

Glass  Enamel  and  Glass  Enamel  Frit 
Containing  Sntall  Amounts  of  Uranium 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  delete  an  exemption  from 
licensing  requirements  applicable  to  the 
possession  and  use  of  glass  enamel  and 
glass  enamel  frit  containing  small 
amounts  of  source  material  thereby 
preventing  the  future  domestic 
manufacture  or  importation  of  these 
materials  without  a  specific  NRC 
license.  These  materials  are  used  to 
produce  brightly  colored  surfaces  on 
consumer  products  such  as  cloisonne 
jewelry.  The  rule  is  intended  to  prevent 
unnecessary  radiation  exposure  that 
may  be  received  by  artists  who  use 
these  materials  or  by  consumers  who 
•use  the  products  containing  these 
materials.  On  July  25, 1983.  the  NRC 
suspended  the  subject  exemption  until 
this  rulemaking  action  was  completed. 
EFFECTIVE  DATE:  September  11, 1984. 
ADDRESS:  Copies  of  the  Regulatory 
Analysis  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301]  443-7902. 
SUPPLEMENTARY  INFORMATION:  On  April 
30, 1984,  the  Nuclear  Regulatory 
Commission  published  in  the  Federal 
Register  (49  FR  18308)  a  notice  of 
proposed  rulemaking  that  would  amend 
10  CFR  Part  40  to  delete  an  exemption 


from  licensing  requirements  for  the 
possession  and  use  of  source  material 
contained  in  ^lass  enamel  and  glass 
enamel  frit.  These  materials  are  used  to 
produce  brightly  colored  surfaces  on 
consumer  products  such  as  certain  types 
of  cloisonne  jewelry.  The  proposed  nile 
provided  a  period  of  60  days  for  public 
comment.  Six  comments  were  received. 

The  exemption  from  hcensing 
requirements  for  the  receipt,  possession, 
use,  transfer  or  import  of  source 
material  contained  in  glass  enamel  and 
glass  enamel  frit  (not  more  than  10 
percent  by  weight  of  source  material) 
was  adopted  by  the  Atomic  Energy 
Commission,  the  NRC's  predecessor,  on 
November  17, 1964.  Following  the 
identification,  in  late  1982  and  early 
1983,  of  some  pieces  of  cloisoime 
jewelry  being  distributed  throughout  the 
United  States  that  contained  uranium, 
the  NRC  adopted  a  final  rule  (48  FR 
33697.  July  25, 1983)  suspending  this 
exemption.  Because  available 
information  indicated  that  all  the 
cloisonne  jeweby  found  to  contain 
uranium  has  been  imported,  the 
suspension  has  had  the  effect  of 
prohibiting  the  further  importation  of 
this  jewelry. 

Six  public  comments  were  received  on 
the  proposed  rule.  Two  comments  were 
from  the  public,  one  from  industry,  two 
from  State  agencies,  and  the  other  from 
another  Federal  agency. 

Five  commen  i  supported  the 
proposed  rule.  Most  commenters  stated 
that  the  proposed  rule,  if  adopted,  will 
prevent  unnecessary  exposure  to 
radiation.  One  commenter  was  pleased 
to  note  that  the  Commission  has 
concurred  with  a  report  by  the  Federal 
Radiation  Council  (FRC)  stating  "There 
should  not  be  any  man-made  radiation 
exposure  without  the  expectation  of 
benefit  resulting  from  the  exposure." 
Another  commenter  stated  that  he  can 
find  no  reason  to  deliberately 
incorporate  radioactive  materials  into 
items  of  marginal  or  questionable 
benefit  to  anyone  even  though  the  risk  is 
shown  to  be  miniscule. 

One  comment  opposed  the  proposed 
rule.  The  commenter  stated  that:  (1) 
there  are  no  scientific,  technical  or 
regulatory  justifications  for  eliminating 
the  current  exemption;  (2)  if  indeed 
there  were  a  real  health  risk 
consideration  associated  with 
manufactured  goods  from  the  material, 
the  proposed  amendment  would  be 


inadequate  to  address  it  in  that  it  does 
permit  continued  use  of  existing  supplies 
and  manufactured  items;  (3) 
furthermore,  the  NRC  does  not  propose 
to  remove  the  current  exemption  from 
licensing  requirements  for  the 
possession,  use,  transfer  or  delivery  of 
small  quantities  of  source  material  or  of 
goods  containing  various  quantities  of 
source  material 

The  NRC  estimated  that  the 
radiological  risk  is  expected  to  be  2  to  4 
in  a  million  for  skin  cancer  incidence 
assuming  an  individual  wearing  the 
jewelry  for  about  520  hours  per  year. 
The  NRC  agrees  that  the  use  of  the 
jewelry  does  not  constitute  an 
immediate  or  significant  health  hazard; 
thus  the  NRC  did  not  prohibit  the  use. 
possession,  or  transfer  of  these 
materials  or  iMx>duct8  that  have  already 
been  distributed.  However,  the  FRC 
guidelines  approved  by  the  President 
and  the  NRC's  policy  of  making  every 
reasonable  effort  to  prevent 
unnecessary  radiation  exposures  would 
provide  sufficient  justification  to  adopt 
the  proposed  rule  even  though  the  risk  is 
small.  On  the  comment  concerning  other 
exemptions  currently  provided  in  the 
regulations,  each  exemption  was 
evaluated  before  it  was  adopted  for 
exemption,  except  for  ceriain  long- 
standing uses  of  source  material  in 
products  that  antedate  the  atomic 
energy  program.  The  NRC  beUeves  that 
the  current  regulations  on  consumer 
products  are,  in  general,  adequate  to 
protect  public  health  and  safety. 
However,  if  any  situations  (such  as  the 
situation  on  cloisonne  jewelry)  arise 
that  might  cause  NRC  to  reevaluate  a 
specific  exemption,  the  NRC  will 
reevaluate  that  exemption.  This  will  be 
done  on  a  case-by-case  basis. 

One  commenter  asked:  "Since  the 
radiation  consists  mainly  of  beta 
particles,  might  not  the  metal  mountings 
of  the  jewelry  become  radioactive,  as 
well?"  The  metal  mounting  will  not 
become  radioactive  from  beta  particles 
because  beta  particles  cannot  make 
other  materials  radioactive.  The  same 
conunenter  also  suggested  that  the  NRC 
issue  a  public  statement  to  warn 
individuals  of  the  presence  of  uranium 
in  these  enamels.  The  NRC  did  issue 
two  public  annoimcements  on  this 
subject:  one  on  February  1, 1983  w^en 
the  radioactive  cloisonne  jewelry  was 
identified,  and  the  other  on  ]uly  25. 19B3 
when  the  exemption  was  suspended. 
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Since  the  final  rule  merely  codifies  the 
suspension  announced  in  July  1983.  the 
NRC  does  not  believe  any  further  public 
statement  is  needed  beyond  this  final 
hile. 

After  careful  consideration  of  the 
comments  on  the  notice  of  proposed 
rulemaking,  the  NRC  has  adopted  the 
rule  in  final  form,  which  is  the  same  as 
the  proposed  rule.  The  final  rule. 
effective  upon  publication  in  the  Federal 
Register,  prohibits  receipt,  possession, 
use.  transfer  and  importation  of  glass 
enamel  or  glass  enamel  frit  containing 
uranium  unless  specifically  authorized 
by  NRC.  However,  the  rule  continues  to 
allow  persons  to  receive,  use,  or 
transfer,  without  a  Ucense.  glass  enamel 
and  glass  enamel  frit,  or  products 
containing  these  materials,  imported  or 
ordered  for  importation  into  the  United 
States,  or  initially  distributed  by 
manufacturers  in  the  United  States, 
before  July  25. 1983.  the  date  of  the 
suspension  of  this  exemption. 

The  NRC's  jurisdiction  extends  only 
to  the  source  material  contained  in  glass 
enamel  or  glass  enamel  frit.  Glass 
enamel  or  glass  enamel  frit  which  does 
not  contain  uranium  may  be  imported, 
manufactured,  and  distributed  in  the 
normal  course  of  business  without  a 
NRC  license. 

The  effects  of  the  rule  on  the  industry 
and  the  public  are  expected  to  be  very 
small.  Because  of  the  continuing 
exemption  of  the  glass  enamel  or  glass 
enamel  frit  containing  uranium  already 
manufactured  or  imported,  and  the  fact 
that  there  are  now  no  manufacturers  of 
these  materials  in  the  U.S..  the  economic 
impact,  including  the  impact  on  small 
entities  would  be  negligible.  The 
economic  impact  of  this  amendment  for 
importers  is  also  expected  to  be  very 
small  because  nonradioactive 
alternatives  to  the  use  of  uranium  in 
producing  the  desired  colors  exist. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  amendment  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 


Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  rule.  The  analysis 
examines  the  alternatives  considered  by 
the  NRC.  The  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room.  1717  H  Street  NW.  Washington, 
DC.  Single  copies  of  the  analysis  may  be 
obtained  from  Dr.  Anthony  N.  Tse, 
Office  of  Nuclear  Regiilatory  Research. 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555,  telephone  "(301) 
443-7902.  The  Commission  requested 
public  comment  on  the  draft  regulatory 
analysis  and  no  comment  was  received. 

Regulatory  Flexibility  CertificatioD 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  5  U.S.C.  e05(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  substantial  number  of  small 
entities.  This  final  rule  prohibits  the 
future  domestic  manufacturing  or 
importation  of  glass  enamel  or  glass 
enamel  frit  containing  uranium. 
Currently,  no  domestic  manufacturer  is 
producing  glass  enamel  or  glass  enamel 
frit  containing  uranium.  Furthermore, 
nonradioactive  alternatives  exist  and 
are  available  to  importers.  As  a  result, 
the  NRC  believes  that  the  economic 
impact  of  the  rule  on  small  entities  or 
any  other  affected  party  will  be 
negligible.  The  Commission  requested 
public  comment  on  the  economic  impact 
on  small  entities  and  one  comment  was 
received.  The  commenter  stated  that  this 
rule  would  not  affect  any  United  States 
company  since  none  currently  make  this 
product  now. 

List  of  Subjects  in  10  CFR  Part  40 

Government  contracts,  hazardous 
materials-transportation,  nuclear 
materials,  penalty,  reporting  and 
recordkeeping  requirements,  source 
material,  uranium. 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  553,  the  following 
amendment  to  10  CFR  Part  40  is 
published  as  a  document  subject  to 
codification,     j 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62.  63.  64.  65.  81,  161. 182, 
183,  186,  68  Stat.  932,  933,  935.  948,  953.  954, 
955,  as  amended,  sees.  lle(2).  83,  84,  Pub.  L 
95-604,  92  Stat.  3033.  as  amended.  3039,  sec. 
234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2014(e)(2),  2092.  2093,  2094,  2095,  2111,  2113, 
2114,  2201.  2232.  2233,  2236,  2282):  sec.  274, 
Pub.  L  86-373,  73  Stat.  688  (42  U.S.C.  2021): 


sec.  201,  as  amended,  202,  206.  88  Stat.  1242. 
as  amended,  1244,  1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  40.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  2152).  Section  40.46  also 
issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  iS  40.3,  40.25(d)(1)- 
(3).  40.35(a)-{d).  40.41  (b)  and  (c),  40.46,  50.51 
(a)  and  (c),  and  40.63  are  issued  under  sec. 
161b,  68  Stat.  948,  as  amended  (42  U.S.C. 
2201(b)):  and  §!  40.25  (c)  and  (d)  (3)  and  (4), 
40.26(c)(2),  40.35(e),  40.42,  40.61,  40.62,  40.64 
and  40.65  are  issued  under  sec.  161o,  68  Stat 
950,  as  amended  (42  U.S.C.  2201(o)). 

1.  In  §  40.13,  footnote  1  to  paragraph 
{c)(2){iii)  is  removed,  paragraph  (c)(2)(iii) 
is  revised,  and  paragraph  (c)(2)(iv)  is 
added  to  read  as  follows: 

§  40. 1 3    Unimportant  quantitlM  of  source 
material 


(c)  *  *  * 

(2)  »  •  * 

(iii)  glassware  containing  not  more 
than  10  percent  by  weight  source 
material;  but  not  including  commercially 
manufactured  glass  brick,  pane  glass, 
ceramic  tile,  or  other  glass  or  ceramic 
used  in  construction; 

(iv)  glass  enamel  or  glass  enamel  frit 
containing  not  more  than  10  percent  by 
weight  source  material  imported  or 
ordered  for  importation  into  the  United 
States,  or  initially  distributed  by 
manufacturers  in  the  United  States, 
before  July  25, 1983.* 
*        •        •        *        * 

Dated  at  Bethes'da,  Maryland,  this  23d  day 
of  August,  1984. 

For  the  Nuclear  Regulatory  Commission. 
William  I.  Dircks, 

Executive  Director  for  Operations. 

[FR  Doc.  94-24008  Filed  9-10-84;  8:4S  am| 
BIUJNO  COOE  7590-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  S4-ANE-7:  Amdt  No.  39-4901] 

Alrworttiiness  Directives;  Alexander 
Schleicher,  Model  ASW-19  and  ASW- 
19B 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


'  On  July  25. 1963,  the  exemption  of  glass  enamel 
or  glass  enamel  frit  was  suspended  The  exemption 
was  eliminated  on  September  11, 1984. 
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ACTION:  Final  rule. 


SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Alexander  Schleicher  Model 
ASW  19  and  ASW 19B  gliders  by 
individual  letters.  The  AD  requires  an 
airspeed  Umitation.  The  AD  also 
provides  for  a  modification  which,  when 
incorporated,  will  no  longer  require  the 
airspeed  limitation.  The  AD  is  needed  to 
preclude  the  glider  from  entering  into 
the  airspeed  range  where  tailplane 
flutter  has  been  shown  to  occur. 
EFFECTIVE  DATE:  September  13, 1984,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  84-13-04 
issued  June  26, 1984,  which  contained 
this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
13, 1984. 

Compliance  Schedule — as  prescribed 
in  the  body  of  the  AD. 

ADDRESS:  The  applicable  technical  note 
may  be  obtained  from  Alexander 
Schleicher  Segelflugzeubau,  D-6416 
Poppenhausen,  Federal  Republic  of 
Germany.  A  copy  of  the  technical  note  is 
contained  in  the  Rules  Docket  at  the 
Office  of  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT. 

Munro  Dearing,  Brussels  Aircraft 
Certification  Office,  Europe,  Africa,  and 
Middle  East  Office.  Federal  Aviation 
Administration,  c/o  American  Embassy, 
1000  Brussels,  Belgium,  telephone 
513.38.30  or  Cheryl  McCabe.  ANE-152, 
Boston  Aircraft  Certification  Office. 
FAA,  New  England  Region,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803.  telephone  (617) 
273-7329. 

SUPPLEMENTARY  INFORMATION:  On  June 
26, 1984.  priority  letter  AD  84-13-04  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  ovmers  and 
operators  of  Alexander  Schleicher 
Model  ASW  19  and  ASW  19B  gliders. 
The  AD  required  a  reduction  in  the 
airspeed  limitation.  The  AD  also 
provided  for  a  modification  which,  when 
incorporated,  will  no  longer  require  the 
airspeed  limitation.  AD  action  was 
necessary  to  prevent  the  gliders  from 
entering  into  the  airspeed  range  where 
tailplane  flutter  has  been  shown  to 
occur. 


Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  June  26. 1984,  to 
all  known  U.S.  owners  and  operators  of 
certain  Alexander  Schleicher  Model 
ASW  19  and  ASW  19B  gliders. 

These  conditions  still  exist  and  the 
AD  is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  Section 
39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  to  all 
persons. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  conr idered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  of  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT' 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Alexander  Schleicher  Applies  to  Model  ASW 
19  and  ASW  19B  gliders,  serial  numbers 
19001  to  19402,  except  19019  and  19210, 
certificated  in  all  categories. 
Compliance  required  prior  to  next  flight 
unless  already  accomplished. 

To  prevent  the  occurrence  of  horizontal 
tailplane  flutter,  accomplish  the  following: 

1.  Apply  B  red  radial  line  on  the  airspeed 
indicator  at  108  Kts  (200  km/h)  to  indicate  the 
new  Never  Exceed  Velocity  (VNE). 

2.  Affix  a  placard  stating  "Maximum  Speed 
108  Kts  (200  km/h)"  placed  next  to  the 
airspeed  indicator. 

3.  Enter  a  notation  in  the  glider  fiight 
manual  in  the  airspeed  limitations  section  to 
read  as  follows: 


Mn  ipMd  te  lOOOO'  MBL. 

10.001  M  ' 


16.401  to  a,ai»'  MBu. 

23.001  to  2».9D0  M8I.- 


10*  KM.  (toe  ton/M. 
•0  m.  (1«  imlH- 

75  Kto.  (140  toil/14, 
as  Kto.  (IK  ton/m. 


4.  Compliance  with  thia  AD  ii  not  required 
when  the  elevator  trailing  edge  contour 
change  modification  described  in  Alexander 
Scheicher  Technical  Note  No.  17.  dated 
March  27, 1984.  is  incorporated 

5.  Alternate  inspections,  adjustment  of  the 
inspection  interval,  or  other  actions  which 
provide  an  equivalent  level  of  safety  muat  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office.  AEU-100,  Europe,  Africa, 
and  Middle  East  Office,  FAA  c/o  American 
Embassy.  1000  Brussels,  Belgium,  telephone 
513.38.30  X2710. 

The  Alexander  Schleicher  Technical  Note 
No.  17.  dated  March  27. 1984,  identified  and 
described  in  this  directive  is  incorporated 
herein  and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Alexander 
Schleicher  Segelflugzeubau,  I>-6414 
Poppenhausen,  Federal  Repubhc  of  Germany. 
These  documents  may  also  be  examined  at 
the  Office  of  Regional  Counsel,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 

This  amendment  becomes  effective 
September  13. 1984.  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  84-13-04.  issued  June  26. 1984, 
which  contained  this  amendment. 

(Sees.  313(a),  314(a),  601  through  810,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (4fl 
use.  1354(a).  1421  through  1430,  and  1502); 
49  U.S.C.  106(g]  (Revised,  Pub.  L  97-449, 
January'  12, 1983);  14  CFR  11.89) 

Note. — The  incorporation  by  reference 
provisions  of  this  document  were  approved 
by  the  Director  of  the  Federal  Register,  on 
September  13, 1984.  The  referenced  technical 
notes  are  available  at  the  Federal  Register. 

Issued  in  Burlington.  Massachusetts,  on 
August  10, 1984. 
Robert  E.  Whittingtan. 
Director,  New  England  Region. 

!FH  Doc  S4-Z3ase  Pil«)  »-10-84.  8:45  «nil 
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14  CFR  Part  39 

(Docket  Na44-NM-27>AD;  Amdt.  3»-4»10I 

AlrworthlnMs  DIractivM;  British 
Aerospace  MotM  DH/HS/BH  125 
Sertss  Alrpianss 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  British  Aerospace  Model  DH/HS/BH 
125  series  airplanes  which  requires 
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any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  will  be 
affected. 

Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Model  DH/HS/ 
BH  125  airplanes,  series  and  serial 
numbers  listed  in  the  Planning 
Information  section  of  the  service 
bulletins  referenced  below,  certificated 
in  all  categories.  Compliance  is  required 
as  indicated,  unless  previously 
accomplished. 
To  prevent  landing  gear  and  brake  failure, 
within  the  next  90  days  after  the  effective 
date  of  this  AD.  accomplish  the  following: 

A.  Incorporate  British  Aerospace 
modification  No.  251714  to  the  landing  gear 
emergency  selector  shaft  assembly  in 
accordance  with  the  instructions  of  British 
Aerospace  HS  125  Service  Bulletin  32-59- 
(1714).  Revision  3.  dated  June  23, 1983. 

B.  Replace  the  knife  edges  of  the  brake 
control  valves  that  have  been  overhauled  by 
Dunlop  Aviation  Incorporated  (California), 
with  new  parts  in  accordance  with  the 
instructions  of  British  Aerospace  HS  125 
Service  Bulletin  32-193,  Revision  1,  dated  July 
26,  1983. 

C.  Inspect  the  main  landing  gear  jacks  for 
cracks,  and  replace  the  jacks  if  necessary,  in 
accordance  with  the  instructions  of  British 
Aerospace  HS  125  Service  Bulletin  32-A197, 
dated  August  29.  1983. 

D.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

This  am^^ndment  becomes  effective 
October  14, 1984. 

(Sec.  313(a),  314(a),  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a),  1421  through  1430.  and  1502);  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  January 
12.  1983):  and  14  CFR  1189) 

Note. — For  the  reasons  discussed  eariier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 1979). 
It  is  further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule  will 
not  have  a  significant  economic  effect  on  a 


substantial  number  of  small  entities  because 
few.  if  any,  British  Aerospace  Model  DH/HS/ 
BH  125  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been  prepared 
for  this  regulation  and  has  been  placed  In  the 
docket,  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption   "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Seattle,  Washington,  on  August 
30. 1984. 

Wayne  ].  Barlow. 

Acting  Director,  Northwest  Mountain  Region. 

\FR  Doc  M-23900  Filed  9-10-84.  8.45  am) 
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14  CFR  Part  39 

[Docket  No.  84-ANE-5;  Amdt  39-4900] 

Airworthiness  Directives;  Garrett 
Turbine  Engine  Co.,  Engine  Models 
ATF3-6-4C,  -6A-3C,  and  -6A-4C 

agency:  Federal  Aviation 
Administration  (F.\A),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Garrett  Turbine  Engine 
Company  ATF3-6  and  -6A  series 
engines  by  individual  telegrams.  The  AD 
requires  an  initial  and  interim 
inspections  as  well  as  eventual 
modification  of  certain  exhaust  deflector 
liner  and  seal  assemblies  to  assure  that 
they  are  not  loose  and  have  not  made 
contact  with  the  turbine  rotor.  The  AD  is 
needed  to  prevent  detachment  of  the 
exhaust  splitter  labyrinth  seal  which 
could  result  in  an  uncontained  engine 
failure. 

DATES:  Effective  September  13, 1984,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  No.  T84-11- 
51  issued  May  25, 1984. 

Compliance  required  as  indicated  in 
the  body  of  this  AD,  unless  already 
accomplished. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  September  13. 1984. 
ADDRESSES:  The  applicable  service 
information  and  maintenance  manuals 
may  be  obtained  from  Garrett  Turbine 
Engine  Company,  P.O.  Box  5217, 
Phoenix,  Arizona  85010;  telephone  602- 
231-1000. 

A  copy  of  these  service  documents  are 
contained  in  the  Rules  Docket,  New 
England  Region,  Office  of  the  Regional 
Counsel,  Attn;  Docket  No.  84-ANE-n5. 12 
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New  England  Executive  Park. 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION 

contact:  Bill  Moring,  Aerospace 
Engineer.  ANM-174W,  Western  Aircraft 
Certification  Office,  Northwest 
Mountain  Region,  P  O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009;  telephone  213-535- 
6382. 

SUPPLEMENTARY  INFORMATION:  On  May 
25, 1984.  telegraphic  AD  No.  T84-11-S1 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  Garrett 
Turbine  Engine  Company  Model  ATF3- 
6-4C,  -«A-3C.  -6A-4C  E^igines.  The  AD 
reguires  an  initial  and  interim 
inspections  as  well  as  eventual 
modification  of  certain  exhaust  deflector 
liner  end  seal  assemblies  to  assure  that 
they  are  not  loose  and  have  not  made 
contact  with  the  turbine  rotor.  AD  action 
was  necessary  to  prevent  detachment  of 
the  exhaust  splitter  labyrinth  seal  which 
could  result  in  an  uncontained  engine 
failure. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
indivic  ual  telegrams  issued  May  25, 
1984,  t(  all  known  U.S.  owners  and 
operators  of  certain  Garrett  Turbme 
Engine  Company  Model  ATF3-6-4C, 
-6A-3C.  and  -6A-4C  Engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

List  of  Subjects  b  14  CFR  Part  39 

Engines,  Air  Transporation,  Aircraft, 
Aviation  Safety,  Incorporation  by 
Reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Garrett  Turbine  Engine  Company  (GTEC, 
formerly  AiResearch  Manfacturing  Company 
of  Arizona):  Applicable  to  all  engine  modeU 
ATF3-6-iC.  -6A-3C  and  -6A-4C  with 
exhaust  deflector  liner  and  seal  assembly, 
Garrett  Part  Number  (P/N)  3001313-11  thru  - 
14  installed. 

Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  the  possibility  of  an 
uncontained  engine  failure,  accomplish  the 
following: 

A.  For  engines  with  an  exhaust  deflector 
liner  and  seal  assembly.  Garrett  P/N 


300131S-11  through  -14,  with  less  than  295 
operational  hours  since  last  installed  in  the 
engine,  inspections  required  by  paragraphs  B. 
C.  and  E  of  this  AD  must  be  accomplished 
until  incorporation  of  the  exhaust  deflector 
liner  and  seal  assembly  bolted  flange  system 
as  specified  in  section  2.A.,  "Accomplishment 
Instructions.'  of  GTEC  SB  ATF3-72-a092. 
dated  May  25, 1984,  or  equivalent  approved 
by  the  Manager.  Western  Aircraft 
Certification  Office. 

B.  Within  the  next  five  operational  hours 
after  the  effective  date  of  this  AD.  visually 
inspect  the  stationary  seal/sixth  stage  low 
pressure  turbine  rotor  assembly  area  of  all 
ATF3-6-4C  model  engines  for  evidence  of 
seal/rotor  contact  and/or  seal  looseness  as 
specified  in  section  2.A..  ■'.Accomplishment 
Instructions."  of  GTEC  SB  ATF3-72-e089. 
dated  April  16. 1984.  or  equivalent  approved 
by  the  Manager.  Western  Aircraft 
Certification  Office. 

C.  Within  the  next  five  operational  hours 
after  the  effective  date  of  this  AD.  visually 
inspect  the  stationary  seal/sixth  stage  low 
pressure  turbine  rotor  assembly  area  of  all 
A  rF3-6A-3C  and  -6A-4C  model  engines  for 
evidence  of  seal/rotor  contact  and/or  seal 
looseness  as  specified  in  section  2.A.. 

'  Accomphshment  Instructions."  of  GTEC  SB 
ATT3-72-6090.  dated  April  16,  1984,  or 
equivalent  approved  by  the  Manager. 
Western  Aircraft  Certification  Office. 

D.  Engines  which  successfully  meet 
inspection  requirements  in  paragraphs  B.  or 
C.  above,  may  be  continued  in  service  under 
the  provisions  of  paragraph  E.  of  this  AD. 

E.  F*rior  to  the  accumulation  of  an 
additional  eight  hours  in  service,  after 
accomplishing  the  inpsection  in  paragraph  B 
or  C.  above,  or  within  five  operational  hours 
after  the  effective  date  of  this  AD.  whichever 
comes  later,  and  at  intervals  not  to  exceed 
eight  operational  hours  thereafter,  until  the 
exhaust  deflector  liner  and  seal  assembly. 
P/N  3001313-11  through  -14.  has  accumulated 
in  excess  of  eighty  hours  operating  time  and 
service  since  last  installed  in  the  engine, 

vr  lally  inspect  the  stationary  seal/sixth 
stage  low  pressure  turbme  rotor  asssembly 
area  of  all  affected  engines  for  evidence  of 
seal /rotor  contact  and/or  seal  looseness  as 
specified  in  the  following  GTEC  Light 
Maintenance  Manual  Revisions,  or 
equivalent  approved  by  the  Manager. 
Western  Aircraft  Certification  Office: 


Enalrw 


Engin* 


Ma.nual  r»ler>ncc 


ATT3-6-4C 


ATF3-SA-3C. 


ughl  Mantarwno*  Manual  Raporl  No.  72- 
00-M  R»v»ion  6  datad  Nov  15,  1983. 
Tatnporary  Raviaon  No  72-90.  72-00-00. 
•napacnon.  datad  May  25.  1964  Tamporary 
"•vlBon  No  72-88.  72-00-00  Troobta 
Shooing,  datad  Apr  tt.  1964.  and  Tanyo- 
fary  Ramann  No  72-88.  72-0O'00.  Troo- 
bta  Shoottv  dalad  Apr  1S  1864 

ughl  Mamlananoa  Manual  Rapon  No  72- 
OJ-32.  RavMion  3.  dalad  Nov  15.  1963. 
Tamporary  Ravwon  No  72-4S,  72-00-00, 
•napadxm.  datad  May  2S.  1964.  Tan«ior»y 
Ravwon  No  72-43.  72-00-00.  TrouWa 
Shoottng.  datad  Apr  18.  1964.  and  Tait«io- 
rmry  nawaion  No  72-44.  72-00-00,  Troo- 
bla  Shooing,  datad  Apr  16,  1964. 


Manual  ralaianca 


ATr3-6/U4C,. 


ughi  Mawlananca  ManuM  Rapon  No  72- 
OJ-42.  nawawn  4.  dalad  Nov  i5.  1963. 
Tamporary  Ravianr  No  72-46.  72-00-00. 
•napwrkw  dalad  May  25,  1964;  Tamporary 
No    72-44.    72-tXy-OO.    Troubta 


Shootng.  dalad  Apr  1^,  1964,  vid  Tan«x>. 
rary  Raviann  No    72-45.  78-00-00,  Troo- 
I  Apr  IS.  1864 


Note— Periodic  measurem^ts  of  the  engine 

interstage  turbine  temperature  (ITT)  which 
are  required  to  be  recorded  by  an  FAA 
approved  revision  to  the  limitations  section 
of  the  flight  manual  of  the  airplane  may  be 
approved  as  an  equivalent  method  to  the 
interim  inspections  specified  in  paragraph  E. 
of  this  AD. 

F  Engines  with  unsuccessful  inspection 
results  found  during  the  accomplishment  of 
paragraphs  B.  C,  or  E.,  above,  are  to  be 
disassembled  as  required  to  inspect,  modify, 
or  replace  exhaust  deflector  liner  and  seal 
assembly  and  sixth  stage  low  pressure 
turbine  rotor  assembly,  prior  to  further  flight. 

G  Upon  removal  of  the  sixth  stage  low 
pressure  turbine  rotor  assembly  from  an 
affected  engine  for  any  reason,  incorporate 
the  new  exhaust  deflector  liner  and  seal 
assembly  bolted  flange  system  as  specified  In 
section  2.A.,  "Accomplishment  Instructions," 
of  GTEC  SB  ATF3-72-6092,  dated  May  25, 
1984.  or  equivalent  approved  by  the  Manager, 
Western  Aircraft  Certification  Office. 

Aircraft  may  be  ferried  m  accordance  with 
the  provisions  of  Federal  Aviation 
Regulations  (FARs)  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request  of  an  operator,  an  equivalent 
means  of  compliance  with  the  requirements 
of  this  AD  may  be  approved  by  the  Manager. 
Western  Aircraft  Certification  Office, 
Northwest  Mountain  Region,  P.O  Box  92007, 
Worldway  Postal  Center.  Los  Angeles. 
California  90009. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1),  All 
persons  affected  by  this  directive  who  have 
not  already  received  these  documents  from 
the  manufacturer  may  obtain  copies  upon 
request  to  Garrett  Turbine  Engine  Company. 
Ill  South  34th  St.,  P.O.  Box  5217,  Phoenix, 
Arizona  85010;  telephone  (602)  231-1000. 
These  documents  also  may  be  examined  at 
FAA  Rules  Docket  84-ANE-5.  New  England 
Region,  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park.  Burlington, 
Massachusetts  01803. 

This  amendment  becomes  effective 
September  13, 1984,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
telegraphic  AD  No.  T84-11-51,  issued 
May  25, 1984. 

(Sees.  313(a),  801,  and  803,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421.  and  1423);  49  U.S.C.  106(g)  (Revised, 
Pub.  L  97-449,  January  12, 1983);  14  CFR 
11.89) 

Not6.— The  FAA  has  determined  that  this 
regulation  only  involves  28  aircraft  and  will 
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coat  approximately  S4a000  per  aircraft. 
Therefore,  I  certify  that  thia  action  (1)  is  not  a 
"major  rule"  under  Executive  Order  1ZZ91, 
and  (2)  ia  not  a  "aignificant  rule"  under  DOT 
Regulatory  Polidea  and  Procedurea  (44  FR 
11034;  February  28. 1979).  A  copy  of  the  final 
evaluatioa  prepared  for  thia  action  is 
oontained  in  the  regulatory  docket.  A  copy  of 
it  may  be  obtained  by  contacting  the  person 
identified  under  the  caption  '^OH  punthcr 
moM  coifTAcr". 

I  in  Burliagtoa  Massachusetts,  on 
Auguat  17, 1964. 

Robart  E.  Whittingtan, 

Director.  New  England  Region. 

(PR  Doc  at^asas  nM  t-io-at »«  «ii>| 

cooc  4ai«-i>.«i 


14  CFR  Part  39 

[Doclwt  Na  84-NM-7S-AO;  Amdt  39-4908] 

Airworttyness  Directive;  Gates  l.ear)et 
Model  23, 24, 25, 28, 29, 35, 36  and  55 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  nile. 


SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  inspection  of  the  flap  sector 
mounting  brackets  for  cracks,  and 
inspection  of  the  flap  system  for 
interference  and  proper  rigging.  This 
action  is  the  result  of  several  reports  of 
the  mounting  brackets  failing  wherein 
two  such  failures  resulted  in  an  inflight 
asymmetric  flap  condition.  The 
inspections  and  replacement  of  cracked 
brackets  are  necessary  to  preclude  total 
bracket  failures  that  may  in  turn  affect 
the  operation  of  the  flaps  and  flap 
actuated  switches. 
date:  Effective  September  19. 1984. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD. 

ADORCSSBS:  The  following  Gates  Learjet 
Service  Bulletins  pertain  to  this  matter 
SB  23-331,  SB  24/25-330A.  SB  28/2»-27- 
6A,  SB  35/36-27-lSA.  and  SB  55-27-4A. 
all  dated  June  20, 1984.  These  bulletins 
may  be  obtained  from  Gates  Learjet 
Corporation,  P.O.  Box  7707.  Wichita. 
Kansas  67277;  telephone  (316)  946-2000. 
FOe  FUNTHER  INFORMATION  CONTACT 
Marvin  D.  Beene,  Airframe  Branch, 
Wichita  Aircraft  Certification  Office, 
FAA,  Central  Region,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport 
Wichita,  Kansas  67209;  telephone  (316) 
946-4408. 

•w^njawEKTARY  information:  Two 
incidents  have  occurred  on  Learjet 
Model  55  airplanes  in  which  both  the 
upper  and  lower  flap  sector  brackets  in 
one  wing  foiled  in  flight  causing  an 
asymraetric  flap  extension.  In  the  first. 
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the  pilot  selected  flaps  up  and  both  flaps 
retracted  fully,  permitting  the  airplane  to 
be  landed  flaps  up.  There  was 
additional  danage  to  a  spoiler  extension 
line  fitting  that  resulted  in  loss  of 
hydraulic  fluid.  In  the  second,  the  pilot 
was  able  to  control  a  strong  right  roll, 
resulting  from  an  estimated  20*/8* 
asymmetric  flap,  to  effect  the  landing. 

Inspection  on  this  airplane  indicated  Compliance  required  as  indicated  unless 

failure  of  both  brackets  in  the  right  wing  already  accomplished.  To  prevent 

and  failure  of  the  upper  bracket  in  the  impairment  of  flap  operation,  an  asymmetric 

leitwing.  flap  condition,  false  gear  warning  horn 

The  primary  causal  factor  in  these  signals,  or  incorrect  biasing  of  the  stall 

bracket  failures  appears  to  be  warning  system  due  to  flap  sector  bracket 

interference  between  the  flap  support  failures,  accomplish  the  following: 

brackets  and  the  flap  track.  This  A.  Within  the  next  75  hours  time  in  service, 

interference,  believed  due  to  misrigging  inspect  the  flap  sector  mounting  brackets  for 

or  assembly  tolerance  effects,  creates  cracks  and  flap  system  for  interference  and 

excessive  unsymmetric  loads  on  the  proper  rigging  in  accordance  with  the 

system  that  ultimately  causes  the  instigations  in  Gates  Learjet  Corporation 

bracket  to  faiL  Besides  impairing  flap  Service  Bulletins  SB  23-331.  SB  24/25-330A, 

extension,  bracket  failures  can  cause  the  SB  28/29-27-6A.  SB  35/3ft-27-l5A,  and  SB 

flap  extension  switch,  located  on  the  55-27-4A. 

loose  sector,  to  transmit  a  false  gear  B.  Alternate  means  of  compliance  with  this 

warning  horn  signal  or  an  incorrectly  AD  which  provide  an  equivalent  level  of 

biased  stall  warning  signal.  This  could  safety  may  be  used  when  approved  by  the 

cause  the  stall  warning  and  stick  pusher  Manager.  Wichita  Aircraft  Certification 

to  operate  at  the  wrong  speed  and  cause  Office.  Federal  Aviation  Administration, 

the  angle-of-attack  system  to  give  false  "^"""^  ^°^'  ^°°^  Airport  Road.  Mid-Continent 

indications.  An  asymmetric  flap  Airport  Wichita.  Kansas  67209;  telephone 

condition  in  combination  with  false  '^^^1 94&-4400. 

indications  could  cause  loss  of  an  jhis  Amendment  becomes  effective 

aiT)lane.  September  19. 1984. 

bmce  the  condition  described  herein 

is  likely  to  exist  or  develop  on  other  '^^"-  "^'^''  ^^f^'-  ^  through  610,  and 

airplanes  of  the  same  type  design,  an  ^^"^  °^  '^^  Federal  Aviation  Act  of  1958  (49 

AD  is  being  issued,  applicable  to  Gates  "^ ^9; "^^°''  "^  ^^"^^ ^"°'  ^""^  ^502); 

Learjet  Model  23,  24.  25.  28.  29  35  36  '*^  '^■^^-  ^°^8)  (Revised,  Pub.  L  97-M9, 

and  55  series  airplanes.  The  AD  requires  '""""^y  12. 1983);  and  14  CFR  11.89) 

a  one-time  inspection  of  the  flap  sector  Note.— The  FAA  has  determined  tiiat  this 

mounting  bradcets  for  cracks,  the  flap  regulation  is  an  emergency  regulation  that  is 

system  for  interference,  and  proper  no<  considered  to  be  major  under  Executive 

rigging  in  accordance  with  the  Order  12291.  It  is  impracticable  for  the 

instructions  provided  in  Gates  Learjet  agency  to  follow  the  procedures  of  Order 

Service  Bulletins  SB  23-331,  SB  24/25-  12291  with  respect  to  Uiis  rule  since  the  rule 

330A,  SB  28/29-27-6A,  SB  35/36-27-  '""st  be  issued  immediately  to  correct  an 

ISA,  and  SB  55-27-4A  unsafe  condition  in  aircraft.  It  has  been 

Since  a  situation  exists  that  requires  further  determined  that  this  document 

the  immediate  adoption  of  this  involves  an  emergency  regulation  under  DOT 

regulation,  it  it  found  that  notice  and  Regulatory  Policies  and  Procedures  (44  FR 

public  procedure  hereon  are  \\0^\  February  26. 1979).  If  tiiis  action  is 

impracticable  and  good  cause  exists  for  subsequently  determined  to  involve  a 

making  this  amendment  effective  in  less  s'Smficant/major  regulation,  a  final 

than  30  days.  regulatory  evaluation  or  analysis,  as 

appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  "FOW  nmTHCil  INFORMATION 
COMTACT." 


List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  tlie  Amendment 


Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 
Galea  Learjet:  Applies  to  the  following 

model/seriaa  airplanes  certificated  in  all 

categories. 


Issued  in  Seattie.  Washingtoa  on  August 
30. 1984. 

Wayne  J,  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

IFR  Doe.  Si-oam  Filed  »-10-e*  8:43  im) 
MUJNO  COOC  4*1»-13-M 
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14  CFR  Part  39 

[Docket  No.  84-NM-19-AD:  Amdt  3»-4909] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  action  amends  an 
existing  airworthiness  directive  (AD) 
80-06-04,  applicable  to  certain 
McDonnell  Douglas  Model  DC-9-10 
through  -40  and  (Military)  C-9  series 
airplanes,  that  requires  inspection,  and 
replacement  if  necessary,  of  the  main 
landing  gear  (MLG)  attach  fittings.  This 
amendment  is  prompted  by  additional 
reports  of  cracks  found  in  the  MLG 
fitting,  the  failure  of  which  could  result 
in  significant  damage  to  the  MLG  fitting 
support  structure  in  'le  wing  and 
possible  collapse  of  tlie  landing  gear. 
This  amendment  requires  inspections 
and  treatment  of  the  MLG  attach  fittings 
for  stress  corrosion  cracks  and  also 
provides  terminating  action. 
date:  Effective  October  14, 1984. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Director. 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive.  Long  Beach,  California. 
FOR  FUltTHER  INFORMATION  CONTACT: 
Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  .Airframe  Branch,  ANM-120L, 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808:  telephone  (213)  548- 
2824. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  to  require 
repetitive  inspections,  and  replacement 
if  necessary,  of  the  main  landing  gear 
(MLG)  attach  fittings  on  certain 
McDonnell  Douglas  Model  DC-9 
airplanes  not  previously  modified  in 
accordance  with  Option  I  of  McDonnell 
Douglas  Service  Bulletin  57-125  was 
published  in  the  Federal  Register  April 
30, 1984  (49  FR  18311).  The  comment 
period  for  the  proposal  closed  on  June 
15, 1984. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received.  Two  comments 
were  received.  One  commenter  felt  that 
the  compliance  time  for  the  final  rule 
should  be  18  months  and  not  the 
September  1, 1985,  date,  as  proposed  in 
the  NPRM.  The  FAA  considers  that  the 
September  1. 1985,  compliance  date  (18 
months  from  the  issuance  of  Service 
Bulletin  57-125.  Revision  4)  is 
appropriate.  This  is  based  upon  the 
anticipated  effective  date  of  this  rule, 
the  manufacturer's  recommendation, 
and  a  survey  of  operators,  which 
indicate  that  this  schedule  can  be 
reasonably  accommodated  within 
existing  inspection  intervals.  The 
manufacturer,  the  other  commenter. 
requested  that  Note  (2),  paragraph  (c).  of 
AD  80-06-04  be  revised  to  correct  the 
page  number  for  View  "G-G"  of  Service 
Bulletin  57-125,  Revision  4.  The  FAA 
concurs  and  this  change  has  been 
incorporated  in  this  AD. 

The  estimated  costs  associated  with 
this  AD  are  as  follows:  150  U.S. 
registered  airplanes  are  affected  which 
will  require  approximately  47  manhoura 
per  airplane  to  accomplish  the  required 
repetitive  inspections.  Average  labor 
charge  is  $40  per  manhour.  Based  on 
these  figures,  the  inspection  cost  will  be 
$282,000.  Few,  if  any,  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  will  be  affected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  amending  AD  80-06-04,  Amendment 
39-3716  (45  FR  17944)  dated  March  8, 
1980,  as  follows: 

A.  Revise  applicability  statement  to  read: 
McDonnell  Douglas:  Applies  to  DC-e-10 
through  -40  and  (Military)  C-S  series 
aircraft,  certificated  in  all  categories, 
which  correspond  to  the  factory  serial 
numbers  listed  in  McDonnell  Douglas 
DC-9  Ser\'ice  Bulletin  57-125,  Revision  4, 
dated  June  21, 1983  (hereinafter  referred 
to  as  SB  57-125.  R4),  except  those 
airplanes  previously  modified  per  Option 
I  of  McDonnell  Douglas  DC-8  Service 
Bulletin  57-125,  original  issue,  or 
subsequent  revisions  approved  by  the 
Manager,  Los  Angeles  Aircraft 


Certificatkni  Office,  FAA,  Nortfaweat 
Mountain  Region. 

B.  Throughout  the  AD,  change  "SB  57-125, 
Revision  2"  to  read  "SB  57-125,  R4". 

C.  Revise  3rd  paragraph  of  AD  to  read  as 
follows:  'To  detect  cracks  and  prevent  faihire 
of  the  main  landing  gear  attach  fittings,  made 
from  7079-T6  materials  identified  width  basic 
part  (P/Ns)  S9112S8,  5919288,  and  5924841, 
accomplish  the  foIlo%«ring:" 

D.  Amend  NOTE  (1)  by  deleting  "and  (c)." 
and  adding  "(c).  and  (d)." 

E.  Amend  NOTE  (2)  by  changing  "page  28" 
to  read  "page  27." 

F.  Reidentify  paragraphs  (d)  through  (m)  as 
(e)  through  (n).  Add  a  new  paragraph  (d)  to 
read  as  follows: 

"(d)  Prior  to  September  1.  1985.  inspect  the 
area  of  the  MLG  attach  fitting  under  the 
lower  inboard  flange  ends  of  the  lower 
auxiliary  spar  cap  end  fitting  (reference  craclc 
location  20)  in  accordance  with  SB  57-125, 
R4.  Perform  reworic  as  outlined  in  SB  57-125, 
R4  (Option  II:  Riase  L  U,  or  ID),  and 
repetitively  inspect  at  intervals  specifi:ed  in 
SB  57-125  R4,  page  15,  until  terminating 
action  is  acccomplished  in  accordance  with 
paragraph  (j).  below." 

G.  Amend  reidentified  paragraphs  (e) 
through  (h)  by  replacing  "(a),  (b)  or  (c)"  with 
"(a),  (b),  (c).  or  (d)." 

H.  Revise  reidentified  paragraph  (j)  to  read 
as  follows:  "(j)  Terminating  Action:  The 
repetitive  requirements  of  this  AD  may  be 
discontinued  upon  replacement  of  the 
existing  7079-T6  fitting  with  a  new  7075-T73 
fitting  in  accordance  with  Option  I  of  SB  57- 
125,  original  issue,  or  subsequent  revisions 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region." 

I.  Change  the  FAA  office  hsted  in 
reidentified  paragraphs  (m)  and  (n)  from 
"Chief.  Aircraft  Engineering  Division.  FAA 
Western  Region"  to  "Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA.  Northwest 
Kdountain  Region." 

All  persons  affected  by  this  directive,  who 
have  not  already  received  these  documents 
from  the  manufacturer,  may  obtain  copies 
upon  request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard,  Long 
Beach.  California  90846.  Attention;  Director, 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle.  Washington, 
or  at  the  Los  Aiigeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive.  Long 
Beach,  California. 

This  amendment  becomes  effective 
October  14, 1984. 

Sees.  313(a),  314(a),  601  through  610  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a),  1421  through  1430,  and  1502):  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12.  1983):  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  (1) 
major  under  Executive  Order  12291  or  (2) 
significant  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034:  February  28. 
1979);  and  it  is  further  certified  under  the 
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faiteria  of  Am  Rii9iriata>y  FWxiUilty  Act  that 
this  rale  will  not  haw  a  rignificaat  aoonomic 
efhct  OD  a  Bubataaital  Bmb«r  of  aoiall 
entitiM  htcmoamimm,  tf  asy.  Modd  DC-8  and 
C-0  aiiplanaa  areofwratad  by  nnail  entities. 
A  AbbI  evaluatioa  has  been  prepared  for  this 
ragulation  and  has  been  placed  in  the  docket 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  "KM 
RMTMm  mronumom  comtact." 

lasaod  in  Seattle.  Washington,  on  August 
3ai9e4. 

Wayne  |.  Bailow. 

Acting  DinciorNorthwett  Mountain  Region. 

(FK  Ok.  ■•-«■»  riM  S-M-M:  Mf  m) 
I  COOC  4SI0-1S-II 


14  CFR  Part  39 

[Docket  Na  M-ASVV-aO;  Amdt  39-4W41 


14  CFR  Part  39 

[Docint  m.  ai-ANE-OS;  Amdt  39-4*171 

Akworttiineaa  Olracttvaa;  Pratt  A 
WMbwy  Aircraft,  Modala  JT80-1,  -1  A, 
-7,  -7A,  -7B,  -9,  -«A,  -11,  -15,  -ISA,  - 
17A,  -17R,  and  -17AR  TurlMFan 
Enginaa;  Correction 


:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoic  Final  rule:  correction. 

SOtMiAirr.  In  Docket  No.  81-ANE-03. 
Amendment  No.  39-4817,  appearing  in 
the  Federal  Register  of  February  29, 1984 
at  49  FR  7361,  an  engine  model  number 
to  which  the  Airworthiness  Directive  is 
applicable  was  erroneously  omitted 
from  the  amendment.  This  correction 
amends  the  Airworthiness  Directive  to 
include  the  omitted  engine  model 
number  "-7 A." 


Foa  FUNTHaa  iiitowmatiow  contact: 

Mr.  Locke  Easton,  Transport  Engine 
Section,  ANE-141,  Aircraft  Certification' 
Division.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  01803;  Telephone  (617) 
273-7088. 

Correction 

In  consideration  of  the  foregoing. 
Amendment  39-4817  published  in  the 
Federal  Register  of  February  29. 1964  at 
49  FR  7361.  is  hereby  amended  by 
adding  engine  model  "-7A"  to  the  list  of 
engine  models  to  which  the 
Airworthiness  Directive  applies. 

(Sees.  313(a).  601,  and  603.  Federal  Aviation 
Act  of  1958.  aa  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  (49  U.S.Q  106(g)  revised  Pub. 
L  97-449.  January  12. 1983);  (14  CFR  11.89) 

iMued  in  Burlington.  Mauachusetts.  on 
August  aa  1984. 

Robert  B.  Whittington. 
Director.  New  England  Region. 

ira  Doc  M-Z3MM  nbd  •-la.M:  «t«  anl 
BMJJNO  COOC  4aio-i>-a 


Airworthlnaaa  Oiractivaa;  Waatland 
Modal  30  Sanaa  100  HaNcoptara 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


r  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.&  owners  and  operators  of 
certain  Westland  Model  30  Series  100 
helicopters  by  individual  telegrams.  The 
AD  requires  an  initial  and  repetitive 
inspection  of  the  main  rotor  blade  both 
visually  and  by  eddy  current.  The  AD  is 
needed  to  prevent  failure  of  the  spar 
which  could  result  in  rotor  blade  failure 
and  subsequent  loss  of  the  helicopter. 
dates:  Effective  September  11. 1984,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T84-12-51 
issued  June  5. 1984,  which  contained  this 
amendment. 

Compliance  required  before  next  flight 
after  the  effective  date  of  this  AD 
(unless  already  accomplished). 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Westland  Helicopters  Limited,  Yeovil, 
Somerset.  England  BA20  2YB. 

A  copy  of  the  service  information  is 
contained  in  the  Rules  Docket  at  the 
Office  of  the  Regional  Counsel. 
Southwest  Region.  Federal  Aviation 
Adminish-ation.  4400  Blue  Mound  Road, 
Fort  Worth.  Texas  76106. 

FOR  FURTHER  INFORMATION  CONTACT 

Samuel  E.  Brodie.  Helicopter  Policy  and 
Procedures  Staff.  Federal  Aviation 
Administratioa  4400  Blue  Mound  Road, 
Fort  Worth.  Texas  76106,  telephone  (817) 
877-2577. 

SUPPIEMENTANV  INFORMATION:  On  June 
5, 1984,  telegraphic  AD  T84-12-51  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  certain  Westland  Model  30 
Series  100  helicopters.  The  AD  required 
an  initial  and  repetitive  inspection  of  the 
main  rotor  blade  both  visually  and  by 
eddy  current  The  AD  action  was 
•necessary  to  prevent  failure  of  the  main 
rotor  blade  spar  which  could  lead  to 
rotor  blade  failure  and  subsequent  loss 
of  the  helicopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 


individual  telegrams  issued  June  5, 1964. 
to  all  known  U.S.  owners  and  operators 
of  certain  Westland  30  Series  100 
helicopters.  These  conditions  still  exist 
and  the  AD  i»  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  FAA  has  determined  that  the 
regulation  is  an  emergency  reguJation 
that  Is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  writh 
respect  to  the  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amenchnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13  is  amended 
by  adding  the  following  new 
airworthiness  directive. 

Westland  Heiicoptara  Limited:  Applies  to 
WestJand  Model  30  Series  100 
helicopters  certificated  in  all  categories. 

Compliance  is  required  as  indicated  (unless 
already  accomplished). 

To  prevent  possible  hazards  in  flight 
associated  with  cracking  of  the  main  rotor 
blades,  accomplish  the  following: 

(a)  Before  the  next  flight  and  thereafter 
before  the  first  flight  of  each  day.  visually 
inspect  the  main  rotor  blades  in  accordance 
with  Westland  Service  Bulletin  W3(>-05-23 
dated  July  16, 1984,  or  FAA-approved 
equivalent. 

fb)  Within  15  hours  after  the  effective  date 
of  this  AD.  unless  already  accomplished, 
conduct  an  eddy  current  inspection  of  the 
main  rotor  blades  and  thereafter  at  intervals 
not  to  exceed  service  since  the  last  inspection 
in  accordance  with  Westland  Service  Bulletin 
W3O-06-23.  or  FAA-approved  equivalent. 

|c)  Remove  from  service  any  main  rotor 
blade  where  cracking  is  found  and  replace 
with  a  servicable  part  prior  to  next  flight 

(d)  An  equivalent  method  of  compliance 
with  the  AD  may  be  used  when  approved  by 


FadanI 


the  Maaagan  Bnuaalt  Aircraft  Certification 
Office.  Federal  Aviation  Admialalratiao,  c/o 
Anerican  EmbaMy.  APO  New  York  0iM67. 
(Sees.  313Ca).  an.  and  603,  Federal  Aviation 
Act  of  1958.  as  amended  (48  VS.C  1354(a). 
1421,  and  1423);  49  U.S.C.  106(g)  (Revised  Pub. 
L  97-449,  January  IZ  1983);  14  CFR  11.89) 

This  amendment  becomes  effective 
September  11. 1984,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  elective  by 
telegraphic  AD  T84-12-51.  issued  June  5, 
1964.  which  contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  Ausuat  23, 
1984. 

C.R,  Mehigin,  Jr.. 

Director.  Southwest  Region. 

(FR  Doc  54-23905  Filed  9-10-84;  »:4S  am) 
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14  CFR  Part  39 

(Docket  No.  84-NII-12-AD;  Amdt  39-4912] 

Akworthinass  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  AviaHon  * 

Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  appUcable 
to  certain  Boeing  Model  747  series 
airplanes,  which  requires  inspection  and 
repair,  as  necessary,  of  the  front  spar 
pressure  bulkhead  chord  for  cracks.  This 
action  is  prompted  by  reports  of 
numerous  cracks  on  five  airplanes.  An 
undetected  crack  could  result  in  loss  of 
cabin  pressurization  and  extensive 
structural  damage. 

DATE:  Effective  October  15. 1984. 
addresses:  The  applicable  service 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle.  Washington  98124,  or  may  be 
examined  at  the  Airframe  Branch. 
ANM-120S,  FAA.  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South. 
Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Owen  Schrader,  Airft-ame  Branch. 
ANM-120S,  FAA,  Northwest  Mountain 
Region.  Seattle  Aircraft  Certification 
Office.  9010  East  Marginal  Way  South. 
Seattle,  Washington;  telephone  (206) 
431-2923.  MaiUng  address:  Seattle 
Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  C-689ee,  Seattle. 
Washington  98168. 
SUPPUEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
to  require  inspection  for  and  repair  of 


cracks  in  the  stmcture  was  pohUihadiM 
the  Feiacal  Ragblar  on  April  2.  igM  (« 
FR  13065).  The  oomment  peiiod  far  tke 
proposal  dosed  on  May  21, 19B1 

Interested  persons  have  besa  aSoided 
an  opportunity  to  partidpate  in  the 
making  of  this  AD.  A  sii^  oomiBent 
was  received  from  the  Air  Traaapoit 
Association  of  America  (ATA),  on 
behalf  of  several  operaton.  and 
requested  that  aircraft  modified  to 
earlier  approved  versions  of  Servios 
Bulletin  747-«3-20e4  shoold  Ul  into  the 
category  of  operaton  vrho  accomplish 
paragraph  B.  of  the  amendment  The 
FAA  concurs,  and  paragraphs  A.  and  B. 
of  the  AD  have  been  revised 
accordingly. 

It  is  estimated  that  102  airplanes  of 
U.S.  operators  will  be  affected  by  this 
AD.  that  it  will  take  approximately  84 
manhours  per  airplane  to  accomplish  tiie 
required  inspections,  and  diet  the 
average  labor  cost  will  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  is  estimated 
to  be  $343,000.  For  these  reasons,  this 
rule  is  not  considered  to  be  a  major  rule 
under  the  criteria  of  Executive  Order 
12291.  or  a  significant  rule  under  DOT 
Regulatory  Polides  and  Procedures. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  are  affected. 

After  careful  review  of  the  available 
data,  induding  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule  with  the 
changes  noted. 

List  of  Subjects  in  14  CFR  Part  S9 

Aviation  safety.  Aircraft, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  30.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Boaiiig:  Applies  to  Boeing  Model  747  series 
airplane*,  certificated  in  all  categories, 
listed  in  Boeing  Service  Bulletin  747-53- 
2064.  Revision  4.  or  later  FAA  approved 
revisions. 
To  prevent  failure  of  the  front  spar 
pressure  bulkhead  chord,  accomplish  the 
following  unless  already  accomplished: 

A.  For  airplanes  that  hare  not  been 
modified  in  accordance  with  Service  Bulletin 
747-53-2084.  dated  July  25, 1972,  or  later  FAA 
approved  revisions,  within  the  next  1.000 
landings  after  the  effective  date  of  this  AD  or 
prior  to  the  accummulation  of  10.000  landhigs, 
whichever  occnrs  later,  and  thereafter  at 
intervals  not  to  exceed  7,000  landings,  hi^ 
frequency  eddy  carrent  (HFEC)  inspect  the 
chord  for  cracks  between  stringers  S-S7  and 
S-39  at  the  chord  radius,  heel  and  flanges 


■djaoasttts( 


'  aeies  idsBtlflea  for 
I  kiawtas  BaOetia  747- 
RevktaD  4.  ar  lalar  PAA  aperovad  I 
If  cracks  aie  CDoad  ia  Hw  praas 
cheH.  aoooaipilsh  tiM  repair  and 
modlficattai  ia  aoooidanee  wMi  tke  sanrtos 
bulletin  before  AsUMf  n^  llepak' of  endcs 
aloag  file  ektari  radlw  andar  Ihw  indin  In 
lengdt  or  across  a  diord  flnge  that  have  not 
severed  the  ehard  fkngs  ssay  be  deferred 
l.uuo  MBdinpi  uy  stop  oriliiqg  and 
rsfiispactnig  ror  crats  pr i  igi  essluu  every  200 
landings  using  higb  (keqnoKjr  eddy  current  ff 
crack  progpsastai  >s  fcwuid.  repair  in 
accordance  with  the  service  bulletin  prior  to 
further  flight  Inspections  are  la  "witiMs 
after  repair. 

B.  For  airplanes  that  have  been  modified  in 
accordance  with  Service  Bulletin  747-53- 
2084.  dated  July  25. 1972.  or  later  FAA 

appf  oveu  revisions,  witliiii  the  next  1000 
landings  after  the  efiective  daU  of  this  AD  or 
prior  to  the  accumulation  of  10,000  landings 
altar  the  aiodiificatiaa.  whichever  ia  lalar,  and 
thereafter  at  intervals  not  to  exceed  10.000 
laadlaga,  high  fra^aaoqr  addy  GMRsaft  (WBC) 
inspect  for  cracks  in  the  front  spar  prssoura 
bulkhead  lower  chord  heel  from  stringers  S- 
37  to  &-39.  and  ultFaaooicaUjr  iMpact  far 
cracks  in  the  foaelage  skin  orifinalMig  at  tin 
indicated  fastener  holes  beaeath  the  forward 

drag  splice  fitting  flangp«,  in  mnmnianr-^  with 

the  sarvica  bullrtin  If  any  cracks  aia  found, 
repair  In  accotdaace  with  Service  BHUahn 
747-53-2084.  Revision  4,  or  Utet  FAA 
approved  revisions,  before  further  flight 
Inspections  are  to  continue  after  repair. 

C.  Altemate  neans  of  oompUance  with  the 
AD  which  provide  an  equivalent  leva)  of 
safety  may  be  aaad  wtwa  approvad  by  Ike 
Manager,  Seattle  Aircraft  Cartificatian  Qffioa, 
FAA,  Northwest  Mountain  Region. 

D.  For  puzpoaas  of  complying  with  this  AD, 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  nwy  be  detatBtead  by  dividii^  each 
airplane's  time  hi  service  by  tiw  operator's 
fleet  average  time  from  takeoff  to  landtaii  for 
the  airplane  type. 

E.  Aircraft  may  be  ferried  to  a  tiasa  for 
maintenance  in  accordance  with  Section 
21.197  and  21.190  of  die  Federal  Aviation 
Regulations. 

F.  Upon  request  of  the  operator,  an  FAA 
Maintenance  inspector,  sobject  to  prior 
approval  of  the  Manager,  Seattle  Aircraft 
Certification  OfHce,  FAA.  Northwest 
Mountain  RegioB.  may  adjust  the  inspectioa 
times  specified  in  this  AD  to  permit 
compliance  at  an  established  inspection 
period  of  an  operator,  if  the  r^uest  contains 
substantiating  data  to  Justify  the  adjustment 
period. 

This  amendment  becomes  effective 
October  15. 1964. 

(Sees.  S13(a),  M4(a).  801  through  810.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (48 
U.S.C.  1354(a).  1421  through  1430.  and  ISOZ):    * 
49  U.S.C.  10e(g)  (Raviaad.  Pub.  L  87-440, 
Januaiy  12. 1983):  and  14  CFR  11.88) 

Note. — For  the  raaaona  discussed  aariiet  ia 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
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under  t)OT  Regulatory  Policies  and 
Procedurea  (44  FR  11034;  February  28. 1979); 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few.  if  any.  Boeing  Model  747 
airplanes  are  operated  by  small  entities.  A 
final  evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  "FOB 
FUBTHra  MFOmiATION  CONTACT." 

Issued  in  Seattle.  Washington,  on  August 
31. 1984. 

WayM  |.  Barlow. 

Acting  Director.  Northwest  Mountain  Region. 

int  Doc.  »«-2389e  Filed  9-10-84;  8:45  •m) 
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14CFRPart39 

[Docket  No.  82-NM-73-AD:  Amdt  39-4911] 

Airworttiiness  Directives;  Fokker  VFW 
B.V.  F27  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Fokker  VFW  B.V.  F27 
airplanes  that  requires  new  airspeed 
limitation  placards.  Airplane  Flight 
Manual  (AFM)  changes,  and  a  maximum 
overspeed  aural  warning  device 
modification.  These  changes  are 
necessary  to  prevent  potential 
overloading  of  the  wing  structure. 
DATE  Effective  October  15. 1984. 
ADDRESS:  The  applicable  service 
information  may  be  obtained  from 
Manager  of  Service  Department.  Fokker 
Aircraft,  2361  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202,  or  may  also  be 
examined  at  the  Foreign  Aircraft 
Certification  Branch.  ANM-150S,  Seattle 
Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South.  SeatUe. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Roger  Anderson.  Foreign  Aircraft 
Certification  Branch.  ANM-150S.  Seattle 
Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South.  Seattle. 
Washington;  telephone  (206)  431-2978. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPIZMENTARY  INFORMATION:  The 

Netherlands  Civil  Aviation  Authority 
(RLD)  has.  in  accordance  with  existing 
provisions  of  a  bilateral  agreement, 
notified  the  FAA  that  in  order  to  avoid 


potential  wing  structural  failure,  the 
maximum  operating  speed  (V^o)  on 
Fokker  Model  F27  airplanes  must  be 
reduced  from  223  knots  I.A.S.  to  204 
knots  I.A.S.  when  the  airplane's 
maximum  certificated  takeoff  weight  is 
above  41.000  pounds  and  the  airplane  is 
fitted  with  pylon  tanks. 

While  the  RLD  requires  only  an 
airspeed  reduction  when  weight  is 
above  41.000  pounds,  in  accordance 
with  Fokker  Service  Bulletin  No.  11/3, 
the  FAA  has  determined  that  this 
condition  also  requires  changes  to  the 
airspeed  indicators  and  overspeed  aural 
warning  devices. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  requiring 
accomplishment  of  the  previously 
mentioned  modifications  was  published 
in  the  Federal  Register  on  December  9. 
1983  (48  FR  55135).  The  comment  period 
closed  on  January  29, 1984.  Interested 
persons  have  been  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received. 

No  U.S.  registered  airplane  will  be 
affected  by  this  AD  at  this  time.  Other 
airplanes  of  the  specified  series  w^ill  be 
affected  only  if  they  are  later  entered  on 
on  U.S.  Register  or  airplanes  on  the  U.S. 
Register  are  fitted  with  pylon  tanks.  For 
these  reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  will  be 
affected. 

Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Fokker  VFW  B.V.:  Applies  to  all  Model  F27 
Series  airplanes,  serial  numbers  10102  to 
10611.  inclusive,  that  are  equipped  with 
pylon  tanks  and  the  maximum 
certificated  takeoff  weight  is  above 
41,000  pounds,  certificated  in  all 
categories.  Compliance  is  required  as 
indicated,  unless  already  accomplished. 
To  prevent  wing  structural  failure, 
accomplish  one  of  the  following  (A,  B,  or 
C): 
A.  Within  the  next  100  hours  time  in 

service  after  the  effective  date  of  this 

airworthiness  directive  (AD); 


1.  Remove  the  existing  airspeed  limitation 
placards  and  install  new  placards  in 
accordance  with  paragraph  2.A  and  2.B  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  No.  11/3  dated  October  1, 
1961. 

2.  Incorporate  changes  to  the  FAA 
approved  Airplane  Flight  Manual  in 
accordance  with  paragraphs  l.C  and  3  of 
Fokker  Service  Bulletin  No.  11/3  dated 
October  1, 1981. 

3.  Modify  the  airspeed  indicators  and 
overspeed  aural  warning  system  to  provide  a 
switchable  maximum  operating  speed  (Vkq) 
that  allows  selecting  a  (Vmo)  of  204  knots 
I.A.S.  for  operation  when  the  maximum 
takeoff  weight  exceeds  41,000  pounds,  in  a 
manner  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

B.  Within  the  next  100  hours  time  in  service 
after  the  effective  date  of  this  AD,  modify  as 
follows: 

1.  Revise  the  redline  marking  of  the 
airspeed  indicator  or  replace  the  airspeed 
indicator  to  reflect  the  new  maximum 
airspeed  limitation  of  204  knots  I.A.S. 

2.  Post  a  placard  on  the  left  and  right  hend 
instrument  panel  to  read  as  follows: 
•MAXIMUM  AIRSPEED,  204  KIAS." 

3.  Adjust  the  overspeed  aural  warning 
device  or  install  a  new  device  so  as  to 
comply  with  the  new  maximum  airspeed 
limitation;  i.e.,  204  knots  I.A.S..  within  the 
tolerances  specified  by  FAR  25.1303(c)(1). 

C.  Apply  for  and  obtain  a  supplement  to 
the  Airplane  Flight  Manual  which  will 
provide  for  an  operating  limitation  of  41.000 
pounds  takeoff  weight.  Applications  may  be 
made  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region. 

0.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  modifications  required  by 
this  AD. 

This  amendment  becomes  effective 
October  15, 1984. 

(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1421  through  1430,  and  1502); 
49  use.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979);  and  it  is  further 
certified  under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any, 
F27  airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  In  the 
regulatory  docket  A  copy  may  be  obtained 
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by  contacting  tbe  person  identified  under  the 
caption  "TOM  numiEii  MPOmMATION 
coifr*CT." 

Issued  in  Seattle.  Washington,  on  August 
31, 1984. 

Wayne  |.  B«riow,  v 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc  S4-ZMH  FUed  9-1D-84:  «:«  iDil 
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14  CFR  Part  39 

[Docket  No.  M-NM-1 1-AD;  Amdt  3»-4»05] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

aqemcy:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  Thi8  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  requires  inspection  and 
repair,  as  necessary,  of  the  body  station 
1241  bulkhead  splice  strap  and  forging 
for  cracks.  Numerous  cracks  have  been 
reported.  An  undetected  crack  may 
result  in  cracking  of  the  station  1241 
bulkhead  frame  forging,  which  could 
result  in  loss  of  cabin  pressure. 
EFFECTIVE  DATE:  October  8, 1984. 
ADDRESSES:  The  applicable  service 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124,  or  may  be 
examined  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Owen  Schrader,  Airframe  Branch, 
ANM-120S.  FAA,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South, 
Seattle.  Washington:  telephone  (206) 
431-2923.  Mailing  address:  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
to  require  inspection  for  and  subsequent 
repair  of  cracks  in  the  structure  was 
published  in  the  Federal  Register  on 
April  2. 1984  (49  FR  13057).  The  comment 
period  for  the  proposal  closed  on  May 
21. 1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  AD.  No  adverse 
comments  were  received. 

It  is  estimated  that  142  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  100 
manhours  per  airplane  to  accomplish  the 
inspection  and  that  the  average  labor 


cost  will  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  is  estimated  to  be  $568,000.  For  these 
reasons,  this  rule  is  not  considered  to  be 
a  major  rule  under  the  criteria  of 
Executive  Order  12291,  or  a  significant 
rule  under  DOT  Regulatory  Policies  and 
Procedures.  Few.  if  any.  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  are  affected. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  747  senes 
airplanes,  certificated  in  all  categories 
listed  in  Boeing  Service  Bulletin  747-63- 
Z219.  Revision  1,  or  later  FAA  approved 
revisions.  To  prevent  failure  of  the  body 
station  (B.S.)  1241  bulkhead  splice  strap, 
accomplish  the  following  unless  already 
accomplished: 
A.  For  airplanes  that  have  not  been 
modified  in  accordance  with  Ser\'ice  Bulletin 
747-53-2219,  dated  February  19,  1982,  or  later 
FAA  approved  revisions,  perform  the 
following  inspections  in  accordance  with 
Service  Bulletin  747-53-2219,  Revision  1,  or 
later  FAA  approved  revisions: 

(1)  Perform  an  eddy  current  inspection  for 
cracks  in  the  ES.  1241  bulkhead  frame  splice 
strap  and  other  structure  common  to  the  aft 
l.trge  bolt  hole  in  accordance  with  the  Service 
Bulletin  instructions  within  the  next  1000 
landings  (1500  landings  for  Model  747-lOOSR) 
after  the  effective  date  of  this  AD  or  prior  to 
the  accumulation  of  10.000  landings  (13.000 
landings  for  Model  747-lOOSR).  whichever 
occurs  later. 

(2)  If  no  cracks  are  found  at  the  aft  large 
bolt  hole  common  to  the  longeron  fitting 
identified  in  the  Service  Bulletin,  eddy 
current  inspect  thereafter  at  intervals  not  to 
exceed  7000  landings  (10,500  landings  for 
Model  747-lOOSR). 

(3)  If  a  crack  is  found  in  the  bulkhead 
plice  strap  at  the  aft  large  bolt  hole,  perform 

an  eddy  current  inspection  for  cracks  in  the 
bulkhead  frame  splice  strap  and  frame 
forging  and  other  structure  common  to  the 
adjacent  forward  hole  in  accordance  with  the 
Service  Bulletin  instructions. 

(4)  If  no  cracks  are  found  in  the  forward 
hole,  or  if  cracks  are  found  only  in  the 
bulkhead  splice  strap,  reinspect  with  an  eddy 
current  procedure  the  bulkhead  splice  strap 
and  frame  forging  for  cracks  at  the  forward 
hole  at  intervals  not  to  exceed  3000  landings 
(4500  landings  for  Model  747-lOOSR). 

(5)  If  cracks  are  found  at  the  forward  hole 
in  the  bulkhead  frame  forging,  repair  in 
accordance  with  Service  Bulletin  747-53- 


2219,  RnriatoB  1.  or  later  FAA  approved 
reviaions,  prior  to  next  flight  inapectiotu  ara 
to  continoe  after  repeirt. 

B.  For  aiiplaiwa  Aat  have  been  modified  in 
accordance  wMh  Service  Bolletin  747-53- 
2219,  dated  Febnnry  18, 1962.  or  later  FAA 
approved  reriaions.  within  the  next  1000 
landings  (ISOO  landings  for  Model  747-lOOSR) 
after  the  effective  date  of  this  AD  or  prior  to 
the  accumoiation  of  lOOOD  landings  (13.000 
landings  for  Model  747-lOOSR)  after  \he 
modification,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  10.000 
landings  (15.000  landings  for  Model  747- 
lOOSR).  perform  the  following  inspections  in 
accordance  with  Service  Bulletin  747-53- 
2219,  Revision  1.  or  later  FAA  approved 
revisions: 

(1)  Perform  an  ultrasonic  inspection  for 
bulkhead  frame  forging  comer  cracks  at  the 
forward  fastener  hole. 

(2)  Perform  an  ultrasonic  inspection  for 
bullchead  splice  atrap  edge  cracks  extending 
through  the  aft  hole. 

(3)  Perform  a  close  visual  inspection  for 
fastener  hole  cracks  in  the  external  splice 
plate  and  the  forward  and  aft  internal  splice 
straps. 

If  cracks  are  found,  repair  in  accordance 
with  Service  Bulletin  747-63-2219,  Revision  1, 
or  later  FAA  approved  revision,  prior  to 
further  fli^t 

InspecUons  are  to  conUnue  after  repair. 

C.  Alternate  means  of  compUance  with  the 
AD  which  provide  an  equivalent  level  of 
safety  may  be  used  when  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Region. 

D.  For  purposes  of  complying  with  this  AD, 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  time  in  service  by  the  operator's 
fleet  average  time  from  takeoff  to  landing  for 
the  airplane  type. 

E.  Aircraft  may  be  ferried  to  a  base  for 
maintenance  in  accordance  with  {{  21.197 
and  21.199  of  the  Federal  Aviation 
Regulations. 

F.  Upon  requect  of  the  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  specified  in  this  AD  to  permit 
compliance  at  an  established  inspection 
period  of  an  operator,  if  the  request  contains 
substantiating  data  to  justify  the  adjustment 
period. 

This  Amendment  becomes  effective 
October  8, 1964. 

(Sees.  313(a).  314(a).  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1956  (49 
U.S.C.  1354(a),  1421  through  1430,  and  1502); 
49  U.S.C.  108(g)  (Revised,  Ptib.  L  97-449, 
January  IZ,  1863);  and  14  CFR  11.68) 

Note. — For  tbe  reaaons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  tliat 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28, 1979); 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibihty  Act  that  this  rule 
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will  not  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few,  if  any,  Boeing  Model  747 
airplanes  are  operated  by  small  entities.  A 
flnal  evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  "FOM 

nMTMCn  MFOmiATION  CONTACT." 

Issued  in  Seattle.  Washington,  on  August 
24,1984. 

WayiM  |.  Bariow. 

Acting  Director.  Northwest  Mountain  Region. 

(FD  Doc  M-23»m  FUwJ  »-10-S4;  8:4$  uo| 
BILUNO  COOC  4t10-13-M 


14  CFR  Part  39 

[Docket  Na  84-NM-13-AO;  Amdt  39-4906] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  requires  inspection  and 
repair,  as  necessary,  of  the  body  and 
canted  bulkhead  structure  for  cracks  at 
the  nose  gear  wheel  well  forward 
comers.  This  action  is  prompted  by 
reports  from  five  operators  that  twelve 
cracks  were  found  on  nine  airplanes. 
This  action  is  necessary  because  an 
undetected  crack  may  result  in  sudden 
loss  of  cabin  pressurization  and 
extensive  structural  damage. 

EFFECTIVE  DATE:  October  8, 1984. 

ADDRESSES:  The  applicable  service 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  Washington  98124,  or  may  be 
examined  at  the  address  shown  below. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Owen  Schrader,  Airframe  Branch. 
ANM-120S.  FAA,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office.  9010  East  Marginal  Way  South. 
Seattle.  Washington;  telephone  (206) 
431-2923.  Mailing  address:  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
to  require  inspection  for  and  subsequent 
repair  of  cracks  in  the  structure  was 
published  in  the  Federal  Register  on 


April  2, 1984  (49  FR  13054).  The  comment 
period  for  the  proposal  closed  on  May 
Zl.  1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  AD.  Due  consideration 
has  been  given  to  all  comments 
received.  Comments  were  received  from 
one  operator  and  the  Air  Transport 
Association  of  America  (ATA). 

The  ATA  requested,  on  behalf  of  its 
operators,  that  aircraft  modified  to 
earlier  approved  versions  of  Boeing 
Service  Bulletin  747-53-2112  should  fall 
into  the  category  of  operators  who 
accomplish  paragraph  B.  of  the 
amendment.  The  FAA  concurs,  and 
paragraphs  A.  and  B.  of  the  AD  have 
been  revised  accordingly. 

The  other  commenter  suggested  that 
the  Service  Bulletin  require  stop  drilling 
of  the  skin  cracks.  The  FAA  does  not 
agree.  In  this  case,  stop  drilling  the  skin 
crack  would  be  ineffective  and 
impractical  because  of  the  stack-up  of 
skin,  doubler,  and  chord. 

It  is  estimated  that  94  airplanes  of  U.S. 
operators  will  be  affected  by  this  AD. 
that  it  will  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
required  inspection  and  that  the  average 
labor  cost  will  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  is  estimated  to  be 
$45,000.  For  these  reasons,  this  rule  is 
not  considered  to  be  a  major  rule  under 
the  criteria  of  Executive  Order  12291.  or 
a  significant  rule  under  DOT  Regulatory 
Pohcies  and  Procedures.  Few.  if  any. 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  are  affected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule  with  the 
changes  noted. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  747  series 
airplanes.  certiTicated  in  all  categories 
listed  in  Boeing  Service  Bulletin  747-53- 
2112.  Revision  3,  or  later  FAA  approved 
revisions.  To  prevent  failure  of  the  body 
skin  and  the  canted  pressure  bulkhead 
structure  accomplish  the  following, 
unless  already  accomplished: 


A.  For  airplanes  that  have  not  been 
modified  in  accordance  with  Service  Bulletin 
747-53-2112.  Revision  1.  or  later  FAA 
approved  revisions: 

(1)  Within  the  next  250  landings  for  Group  I 
airplanes  and  500  landings  for  Group  II 
airplanes  after  the  effective  date  of  this 
airworthiness  directive  (AD),  or  prior  to  the 
accumulation  of  4,000  landings,  whichever 
occurs  laten  and  thereafter  at  intervals  not  to 
exceed  1000  landings  for  Group  I  airplanes 
and  2000  landings  for  Group  II  airplanes, 
visually  inspect  the  nose  gear  wheel  well 
lower  forward  comers  exterior  and  interior 
area  for  cracks  in  accordance  with  the 
Service  Bulletin  747-53-2112.  Revision  3.  or 
later  FAA  approved  revision.  Additionally, 
perform  a  high  frequency  eddy  current 
(HFEC)  inspection  of  the  chord  and  doubler 
for  cracks  at  the  two  forward  hinge  fairing 
attach  bolt  locations  identified  for  inspection 
in  Service  Bulletin  747-53-2112,  Revision  3,  or 
later  FAA  approved  revisions. 

(2)  For  Group  I  airplanes,  if  a  crack  is 
visible  only  from  outside  the  airplane  and  has 
not  progressed  into  the  vertical  leg  of  the 
nose  wheel  well  forward  bulkhead  lower 
chord  and  does  not  extend  forward  of  the 
first  row  of  skin  fasteners,  repair  may  be 
deferred  for  500  landings  with  inspection  at 
100  landing  intervals.  If  the  crack  exceeds  the 
above  limits,  repair  in  accordance  with 
Service  Bulletin  747-53-2112,  Revision  3,  or 
later  F.^A  approved  revisions,  prior  to  next 
pressurized  Tight.  Inspections  are  to  continue 
after  repair. 

(3)  If  cracks  are  found  on  Group  n 
airplanes,  repair  in  accordance  with  Service 
Bulletin  747-53-2112,  Revision  3,  or  later  FAA 
approved  revisions,  prior  to  next  pressurized 
flight.  Inspections  are  to  continue  after  repair. 

B.  For  airplanes  that  have  been  modified  in 
accordance  with  Service  Bulletin  747-53- 
2112,  Revision  1,  or  later  FAA  approved 
revisions,  inspect  the  nose  gear  wheel  well 
lower  forward  comers  at  the  times  and  using 
the  methods  specified  in  Table  I.  below. 
Reinspect  at  intervals  not  to  exceed  those 
specified  in  Table  I.  If  cracks  are  found, 
repair  prior  to  further  flight  in  accordance 
with  Service  Bulletin  747-53-2112.  Revision  3. 
or  later  FAA  approved  revisions.  Inspections 
are  to  continue  after  repair. 

C.  Alternate  means  of  compliance  with  this 
AD  which  provide  an  equivalent  level  of 
safety  may  be  used  when  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 

D.  For  purposes  of  complying  with  this  AD. 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  time  in  service  by  the  operator's 
fleet  average  time  from  takeoff  to  landing  for 
the  airplane  type. 

E.  Aircraft  may  be  ferried  to  a  base  for 
maintenance  in  accordance  with  SS  21.197 
and  21.199  of  the  Federal  Aviation 
Regulations. 


Federal  Register  /  Vol  49.  No.  177  /  Tuesday.  September  11.  1984  /  Rules  and  Regulations 


35828 


TABLE    r— ^4r^<:p    GEAR   WHEEL  WELL    LOWER 

Forward  Copner  Inspection  for  Cracks 
(Applicabi  f  Only  for  Airplanes  Modified 
PER  Boeing  Service  Bulletin  747-53- 
2112  Revi?:ion  1,  OR  Latest  Revision) 


1 
Repeat 

Airplane  »na  inst«:non 

'          Inapectlon 

mspec- 

tjon 

i  mtwvai 

1  landmgs 

QROUPI 

Pertorm  an   ©irift'nA.    visual 

Withm  200  landmga 

too 

inspectKm  ot  "»■  «"iciure 

Irofn  effective 

aO|ao«oi   to   m..   rwi   and 

date  of  AO.  or 

ngnt    lortnrO    co'"»rs    of 

lOOOIandmgs 

l»e  nose  gear  -'f^  w9U 

after 

twward   bumneaa   .n   ac- 

modification. 

cordance     witr      Service 

wtnefwver  is 

Bulletin          747-53-^112 

later 

Rev.  3. 

Option  11.  Inti 

Perlorrn  an  internal  v^njst  w\- 

Witfim  SOOIandmgs 

1.500 

spection  ot  tne  "(:>•.,■  gear 

from  effective 

wneel  wetl   lowo'   'r>»v»ard 

date  ot  AD,  or 

comer  structure  m  accord- 

1,000 landings 

ance  witn  Service  Bulletin 

attar 

74;-53-21i2.  f,Bv   3 

modification, 
wtucfiever  n 
later 

GROUP  II 

Pertorm    a    low    treouency 

MTithm  SOO  landings 

2.000 

edJy  curreni  msiiwiion  m 

from  effective 

the   undersmr    rwi.maf   at 

dale  of  AD,  or 

the  nose  gea'  ww*..  well 

6  000  landings 

lower   tonwara    ■  o—ws   m 

after 

accordance    wth    Se<vice 

modification. 

BLlletin  747-53-."  2    Rev 

whichever  a 

3 

later 

F.  Upon  reciutsi  of  the  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager.  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  specified  in  this  AD  to  permit 
compliance  at  an  established  inspection 
period  of  an  operator,  if  the  request  contains 
substantiating  data  to  justify  the  adjustment 
period. 

This  Amendment  becomes  effective 
October  8, 1984. 

(Sees.  313(a).  314|a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(dl.  1421  through  1430.  and  1502): 
49  U.S.C.  106(«|  (Revised.  Pub.  L  97-449. 
(anuary  12.  1983 1:  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Execume  Order  12291  or  significant 
under  DOT  Rr»gulatory  Policies  and 
Procedures  (44  FR  11034;  February  26.  1979); 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  siKnificant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few.  if  any,  Boeing  Model  747 
airplanes  are  operated  by  small  entities.  A 
final  evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT  " 


Issued  in  Seattle.  Washington,  on  August 
24,  1984. 

Wayne  ].  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 

[FK  Doc  84-23908  Piled  »-10-M:  S:45  am| 
BILUNQ  COOC  4S10-1S-M 

14  CFR  Part  71 

(Alrspac*  Docket  No.  84-ASO-17] 

Alteration  of  Control  Zone,  Ponce,  PR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  nile;  request  for 
comments. 

SUMMARY:  This  amendment  alters  the 
Ponce,  Puerto  Rico,  control  zone  by 
revising  the  geographical  coordinates  of 
Mercedita  Airport  and  realigning  and 
reducing  the  size  of  the  control  zone 
arrival  extension.  The  coordinates  of  the 
airport  are  improperly  listed  and  this 
action  will  correct  the  deficiency.  The 
instrument  approach  procedure  serving 
the  airport  has  been  revised  which 
requires  the  realignment  and  reduction 
in  the  size  of  the  arrival  extension. 
DATES:  Effective  0901  GNfT,  November 
22, 1984.  Comments  must  be  received  on 
or  before  October  10, 1984. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  A\'iation 
Administration,  Manager.  Airspace  and 
Procedures  Branch.  ASO-530,  Air 
Traffic  Division,  P.O.  Box  20636.  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20638,  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  revising  the 
coordinates  of  Mercedita  Airport  as  well 
as  realigning  and  reducing  the  size  of  a 
control  zone  arrival  extension,  and  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
Afier  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 


regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  ejects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
S  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  alter  the  Ponce  control  zone  so  that 
the  cooidinates  of  Mercedita  Airport  are 
properly  listed  and  to  reduce  the  size  of 
the  arrival  extension  so  that  only  that 
airspace  required  for  aeronautical 
activities  is  designated  as  controlled 
airspace.  Section  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Order  74O0.6  dated 
January  3, 1984.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  a  need  to  alter 
the  control  zone  by  revising 
geographical  coordinates  and  realigning 
and  reducing  the  size  of  the  arrival 
extension.  The  changes  are  so  minor 
and  nonsubstantive,  I  find  that  notice  or 
public  procedure  under  5  U.S.C.  553(b)  is 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airspace,  Control 
zones. 

Adoption  of  the  Amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Ponce,  Puerto  Rico, 
control  zone  under  §  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  (as  amended]  is  further 
amended,  effective  0901  GMT, 
November  22. 1984.  as  follows: 

Ponce,  PR — [Revised] 

Within  a  5-niile  radius  of  Mercedita  Airport 
(Lat.  IB'OO'SS"  N..  Long.  66'33  4T  U  );  within 
3  miles  each  side  of  Ponce  VOR/D.ME  120" 
radial,  extending  from  the  5-mile  radius  zone 
to  8.5  miles  east  of  the  VOR/DME.  This 
control  zone  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  of  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  49 
use.  106(g)  (Revised.  Pub.  L  97-449.  January 
12.  1983)) 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
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frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Issued  in  East  Point.  Georgia,  on  August  22, 
1984. 

J.  Sliglin,       ^ 

Acting  Director,  Southern  Region. 

|FR  Doc  M-23gn  Filmj  V-IO-M:  a:45  ani| 
MUJNQ  COOC  MIO-IS-M 


14  CFR  Part  71 

[Airspace  Docket  No.  84-ASO-14] 

Alteration  of  Transition  Area, 
Columbia,  SC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  increases 
the  size  of  the  Colimibia,  South 
Carolina,  transition  area  to 
accommodate  Instrument  Flight  Rule 
(IFR)  operations  at  Owens  Field  Airport. 
This  action  lowers  the  base  of  the 
additional  controlled  airspace  from  1,200 
to  700  feet  above  the  surface  in  the 
vicinity  of  the  airport.  An  instrument 
approach  procedure,  based  on  the 
Columbia  Airport  Surveillance  Radar 
(ASR),  has  been  developed  to  serve  the 
airport  and  the  additional  controlled 
airspace  is  required  for  protection  of  IFR 
aeronautical  activities. 

EFFECTIVE  DATE:  0901  GMT,  October  25, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Walter  \{.  Wulff.  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  P.O. 
Box  20636,  Atlanta,  Georgia  30320: 
telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  July  6, 1984,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  increasing  the  size  of  the 
Columbia,  South  Carolina,  transition 
area.  This  action  will  provide  additional 
controlled  airspace  for  aircraft 


executing  a  new  instrument  approach 
procedure  to  Owens  Field  Airport  (49  FR 
27772).  The  operating  status  of  the 
airport  is  changed  from  VFR  to  IFR. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
All  comments  received  were  favorable. 
This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  published  in  FAA 
Order  7400.6  dated  January  3, 1984. 

The  Rule  I 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
Columbia,  South  Carolina,  transition 
area  to  accommodate  IFR  aeronautical 
operations  in  the  vicinity  of  Owens  Field 
Airport. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Transition 
areas. 

Adoption  of  the  Amendment 
PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Columbia,  South 
Carolina,  transition  area  under  §  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  (as 
amended)  is  further  amended,  effective 
0901  GMT.  October  25, 1984,  as  follows: 

Columbia,  SC — (Amended) 

By  adding  the  following  words  to  the  end  of 
the  present  text:  ".  .  .;  within  a  6.5-mile 
radius  of  Owens  Field  Airport  (Lat  33'58'28" 
N.,  Long.  80'59'55"  W).  .  .". 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  use.  1348(a)  and  1354(a));  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97^149.  )anuary 
12. 1983))  i 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Exeuctive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  f44 
FR  11034;  February  26, 1979);  and  (3) ' 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


Issued  in  East  Point,  Georgia,  on  August  22, 
1984. 
J.  Stiglin, 

Acting  Director,  Southern  Region. 

{FR  Doc  44-23070  Filed  9-10-84.  MS  amj 
8IUJNG  COOC  4t10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  S4-ANM-15] 

Revise  Transition  Area;  Fort  Collins, 
CO 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  amendment  revised  the 
description  of  the  Fort  Collins,  Colorado. 
Transition  Area.  The  current  description 
makes  reference  to  the  Fort  Collins- 
Loveland  NDB  which  has  been  renamed. 
This  action  corrects  the  description  by 
deleting  reference  to  the  NDB  and  uses 
latitude  and  longitude  as  boundary 
description. 

EFFECTIVE  DATE:  September  11, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Art  Corwin,  Airspace  and  Procedures 
Specialist,  ANM-532,  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168.  The  telephone  number  is  (206) 
431-2532. 

SUPPLEMENTARY  INFORMATION:  The  Fort 
Collins,  Colorado,  transition  area  was 
established  to  ensure  segregation  of 
aircraft  operating  in  instrument  weather 
conditions  and  other  aircraft  operating 
in  visual  weather  conditions  or 
instrument  weather  conditions.  The 
description  of  the  transition  area  will 
require  new  points  of  reference  for 
accuracy.  The  geographical  area  and 
associated  airspace  encompassed  by  the 
transition  area  will  remain  unchanged. 

Since  this  action  involves  only 
editorial  changes  in  the  description  of 
the  transition  area  and  makes  no 
substantive  change,  notice  and  public 
procedure  herein  are  unnecessary  and 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas,  Control  zones. 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  by  the  Administrator, 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  effective  0901  GMT,  when 
published,  as  follows: 
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Fort  Collins,  CO  [Revised). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  latitude  40"41  30'N.  longitude 
105°13'35'W:  to  lat.  40°43'3rN,  long. 
104'52'03-W;  to  lat.  40*120TN.  long. 
104'4705"W:  to  lat.  40°1000'N.  long. 
105"08'27"  W:  thence  to  point  of  beginning. 
(Sees.  307(a)  and  313(a].  Federal  Aviation  Act 
of  ig.se  (49  use.  1348(a)  and  1354(a));  (49 
U.S.C,  106(g)  Revised  Pub.  L.  97-449,  January 
12.  1983))  (Sec.  1169  of  the  Federal  Aviation  " 
Rpsulations  and  (14  CFR  11,69))) 

Note. — The  FAA  has  determined  that  this 
res'.jlation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current. 

It,  therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (31  does  not 
warrant  preparation  of  a  regulatory 
elevation  as  the  anticipated  impact  is  so 
minimal:  and  for  the  same  reasons,  (4)  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Issued  in  Seattle,  Washington,  September 
10,  1984. 

Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

(H*  Doc  (14-23893  Filed  9-10-»t  R«  ami 
MLUNQ  CODE  4S10-1S-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintatratlon 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Salinomycin  and  Bacitracin 
Methylene  Oisalicylate 

Correction    ' 

In  FR  Doc.  84-20656,  beginning  on 
page  31280  in  the  issue  of  Monday, 


August  6, 1984,  make  the  following 
corrections: 

On  page  31280.  column  three,  in  the 
fourth  complete  paragraph,  line  three, 
insert  "347"  after  the  word  "Stat"  and  in 
the  same  paragraph,  last  line,  the  first 
word  should  read  "amended". 

BILUNO  COM  ISOfr-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  PAUL  F.  FOSTER,  et 
al. 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Nbvt 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  PAUL  F.  FOSTER 
(DD  964),  USS  KINKAID  (DD  965),  USS 
HEWITT  (DD  966),  and  USS 
OLDENDORF  (DD  972)  are  vessels  of 
the  Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  their  special  functions  as 
destroyers.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  August  9.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  J.  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street. 
Alexandria,  VA  22332-2400.  Telephone 
number:  (202)  325-9744. 


SUPPLEMENT ARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964.  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notices  that  the  Secretary  of  the  Navy 
has  certified  that  USS  PAUL  F.  FOSTER 
(DD  964).  USS  KINKATO  (DD  965).  USS 
HEWITT  (DD  966).  and  USS 
OLDENDORF  (DD  972)  are  vessels  of 
the  Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I.  section  3(a),  pertaining  to  the 
placement  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  ship,  and 
Annex  I,  section  3(a),  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  their  special 
functions  as  Navy  ships.  The  Secretary 
of  the  Navy  has  also  certified  that  the 
above-mentioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ships' 
abilities  to  perform  their  military 
functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  (Water), 
and  Vessels. 


PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 

amended  as  follows: 


§706.2    [Anwndad] 

Table  Five  of  section  706.2  is  amended  by  adding  the  following  Navy  ships  to  the  hst  of  vessels  therein  to  indicate  the 
certifications  issued  by  the  Secretary  of  the  Navy: 


Numb«f 


Rjnmrd 
masttwM  hghi 
not  raqurad. 
heighl  above 
hulT  Annex  I, 
•ec  2  1W0) 
(«).  (cl.  (d) 


Aft  TiMtrieaO 
kght  less  mar 

4  5  meleft 

above  torward 

masthead  light 

Anne>  1  sec 

2(al(n) 


Table  5 


Masthead  lighta 

not  over  all  other 

lights  and 

obstructKy>s 

Anrwi  I.  sec  2(f) 


Vertical  separabor 
o<  rnasthead  lights 
used  whar  tonnng 
less  than  regurad 
by  Anna«  I  sav. 
2laHi) 


Att  masthead  kgnia 

not  vnible  over 

torward  hghi  t.OOO 

meters  ahead  of  ship 

m  at  normal  degrees 

o<  mm.  AnnsK  I,  see 

2(bl 


Fonnard 
maRnvKl  ■ym 
no(  m  fofwsrd 
quariar  at  th^ 
Annax  I,  mc.  3 
(a) 


Anar  maameao 
kgMnolieaa 

thanjt  ah«)'s 
length  aft  of 


IM     1     .   til     1      I       I.      k^^.d 

maaiiieaa  aviv 

[  1.  aac 
OMD 


attavMd 


USS  PAUL  F 
FOSTER 


00  964 


464 
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TABif  5— Continued 


Numbw 


not  faqdrad: 


hUL  Aram  I. 
W,  (c).  (<J) 


Afti 

■ghiiMmv 

4.5  mrtoi't 

•bov*  torwm) 

>n«»IHu»U  ligM. 

Anno  I,  sac 

aa)(ii) 


Mastrwadighti 

not  ov«r  tfl  olh«r 

ligMctncI 

otAtnjLSuoa. 

Annax  (.  mc.  2(f) 


Varlical  taparaion 
ot  ^ 


I  raquired 
by  Annax  I.  aac. 
2(«K1) 


A« 

not  viaibM  ovar 

tooMidllgtit  1.000 

maWra  ahaad  o(  snip 

m  an  normal  dagreat 

o*  mm.  Annax  I.  tac 

2(b) 


USSMNKAO. 00  966... 

USS  HEWITT _..  00  966. 

USSOLDeNOORF DO  »7^_ 


:::n 


Aftar  maathaad 

Fomwd 

ighlnotlaaa 

maatnaad  ttyra 

»iwi  MaMp't 

ParcaiiUMa 

not  in  forward 

langlti  aft  ot 

fwnzontal 

quartar  o*  ihip- 

torwanl 

aaparalion 

Annax  1.  sac.  3 

maxhaad  IgM. 

■BMWd 

(a) 

Annax  1.  tac. 
OMa) 

X  

.  X... 

46.4 

X   „ 

.  X 

484 

X 

.  X 

46.4 

Authority:  Executive  Order  11964;  33  U.S.C.  1605 

Dated:  August  9,  1984. 
fames  F.  Coodridi. 
Acting  Secretary  of  the  Navy. 
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32  CFR  Part  706 

Certifications  artd  Examptions  Under 
Vhe  International  Regulations  for 
Preventing  CoOislons  at  Sea,  1972; 
Amendment;  USS  WHIDBEY  ISLAND 

agency:  Department  of  the  Navy,  DOD, 
action:  Final  Rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  WHIDBEY 
ISLAND  (LSD  41)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  dock  landing  ship.  The 
intended  effect  of  this  rule  is  to  warn 


mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  August  9,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  J.  McCarthy,  |AGC. 
U.S.  Navy.  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General.  Navy 
Department.  200  Stovall  Street. 
Alexandria,  VA  22332-2400.  Telephone 
number:  (202)  325-9744. 
SUPPLfMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretarv  of  the  Navy 
has  certified  that  USS  WHIDBEY 
ISLAND  (LSD  41)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
72  COLREGS.  Annex  I,  section  3(a), 
pertaining  fo  the  placement  of  the  after 
masthead  light  and  the  horizontal 
distance  between  the  forward  and  after 
masthead  hghts.  without  interfering  with 


its  special  function  as  a  Navy  ship.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  pubhcation  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
Vessels 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 


§706.2    [AiiMndMl]  i 

Table  Five  of  section  706.2  is  amended  by  adding  the  following  naval  ship  to  the  list  of  vessels  therein  to  indicate  the 
certifications  issued  by  the  Secretary  of  the  Navy: 


Table  5 


Number 


Porward 
masthead  hgfit 
not  requred. 
heigtit  above 
huil  Annex  I. 
sac-  2  la)(i). 
(").  (c),  (d) 


Aft  mast^ead 
ligM  less  than 

4.5  meters 
above  forward 
masttiead  light- 
Annex  I,  sec 
2(a)(«l 


Masttiead  lights 

not  over  al  otfier 

lights  and 

ohstructions 

Annex  i.  sac  2(f) 


vei^jcai  seoaratior 
ot  mastriead  lights 
used  when  towing 
«ss  than  required 
by  Annex  i.  sec 
2(a)(1) 


An  masthead  lights 

not  visible  over 

torward  iighl  1,000 

"leters  ahead  ol  ship 

m  ad  rxxrrtal  degrees 

of  tnm-  Anr>e)i  '   sec 

2(b| 


Forward 

masthead  Ught 

not  in  forward 

quarter  of  ship 

Annex  I   sec 

3|a) 


After  mastfwad 

light  not  less 

trian  t  sfvp's 

length  aft  ot 

forward 

mastfiead  ligfTt 

Annex  I,  sec, 

(3)(a) 


Percentage 
honzontal 


USS  WHIDBEY 
ISLAND 


LS041 


Authority:  Executive  Order  11964;  33  U.S.C.  1605 

Dated:  August  9,  1964. 
James  F.  Goodrich, 
Acting  Hecretary  of  the  Navy. 
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DEPARTIIENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  117 
[CQ013  •4-13] 

Drawbridga  Oparation  Regulations; 
Navigable  Weterways  of  ttio  United 
States,  Oregon  and  Washington 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMAHY:  This  rule  makes  editorial 
changes  and  corrects  errors  and 
omissions  in  sections  of  Final  Rul«  (CGD 
82-025)  dated  March  29, 1984,  which 
affect  bridges  in  the  States  of  Oregon 
and  Washington. 

EWtClitfl  DATE  This  role  becomes 
effective  on  September  11, 1984. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan].  Thirteenth  Coast 
Guard  District.  915  Second  Avenue. 
Seattle,  Washington  98714.  The 
comments  will  be  available  for 
inspection  and  copying  in  room  35d4  at 
this  address.  Normal  office  hours  are 
between  8«)  a.m.  and  4:30  pjn.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

lohn  E.  Mikesell  Chief,  Bridge  Section. 
Aids  to  Navigation  Branch  (Telephone: 
(206)  442-5864). 

suFumeNTARV  information:  On  April 
24, 1984,  the  Coast  Guard  published  a 
Notice  of  Final  Rulemaking  in  the 
Federal  Registar  (49  FR  17487)  revising 
33  CFR  Part  117— Drawbridge  Operation 
Regulations.  Errors  and  omissions  in  the 
operating  regulations  for  certain  bridges 
in  Oregon  and  Washington  make  this 
rule  necessary.  A  notice  of  proposed 
rulemaking  was  not  published  for  these 
regulations  and  they  are  being  made 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have  been 
unnecessary  since  the  regulations  only 
correct  errors  and  omissions  found  in 
the  final  rule  published  April  24, 1984. 
Therefore,  the  Coast  Guard  has 
determined  that  good  cause  exists  under 
5  U.S.C.  553(d](3)  to  make  this  rule 
effective  in  less  than  30  days  after 
publication. 

Although  these  regulations  are 
published  as  a  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulations  are  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  "ADDRESS"  in  this 
preamble.  Persons  submitting  comments 


should  include  their  namei  and 
addresses,  identify  the  docket  numbar 
for  the  regulations,  and  give  reasons  for 
their  oommmts.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped  aelf- 
addressed  postcard  or  envelope  is 
enclosed.  Based  upon  comments 
received,  the  regulations  may  be 
changed. 

Description  of  Changes 

Changes  and  corrections  are 
enumerated  as  follows: 

§  117.887.  Changes  name  to  correctly 
identify  the  waterway. 

§  117.891.  Replaced  inadvertently 
deleted  portion  of  text  in  firet  sentence. 

§  117.883.  Deleted  erroneously  added 
portion  of  text  restricting  on  call 
operation  to  Mav  1  through  October. 

§117.897.  Replaced  inadvertently 
deleted  portion  of  text  establishing 
advance  notice  for  the  Bumside  and 
Morrison  bridges. 

§  117.1033.  Deleted  and  reserved 
section  (section  duplicated  as  1 117.868). 

§  117.1041.  Corrected  dosed  periods 
for  Spokane  Street  and  First  Avenue 
South  bridges  to  conform  with  final  rule 
of  5  March  1984.  Corrected  waterway 
mile  for  Burlington  Northern  railroad 
bridge. 

§  117.1045.  Deleted  inadvertently 
added  specific  sound  signals  (signals  are 
covered  in  9  117.15).  Replaced 
inadvertently  deleted  section  covering 
operation  during  unusual  or  emergency 
periods. 

§  117.1049.  Corrected  name  of  bridge 
and  closed  periods  to  conform  with  final 
rule  of  27  December  1983.  Deleted 
indvertently  added  specific  sound 
signals  (signals  are  covered  in  \  117.15). 

§117.1X1.  Deleted  inadvertently 
added  specific  sound  signals  (signals  are 
covered  in  S  117.15). 

§  117.1054.  Added  specific  section  for 
Naselle  River. 

§117.1059.  Deleted  inadvertently 
added  specific  sound  signals  for 
Burlington  Northern  railroad  bridge 
across  Snohomish  River,  mile  3.5,  at 
Everett  and  SR2  highway  bridge  across 
Snohomish  River,  mile  6.9,  at  Everett 
(signals  are  covered  in  9  117.15). 
Corrected  inadvertently  changed  sound 
signals  for  Burlington  Northern  railroad 
bridge  across  Steamboat  Slough  near 
Marysville. 

§  117.1061.  Corrected  waterway  name 
to  "City  Waterway"  instead  of  Tacoma 
Harbor."  Corrected  contact  point  for 
emergency  openings. 

%  117.1063.  Deleted  NaseUe  River  (see 
§117.1054).  Corrected  operation  of  the 
Burlington  Northern  railroad  bridge 
across  the  South  Fork  Willapa  River  and 
the  Washington  State  highway  bridge 
across  the  North  Fork  Willapa  River  to 


conform  with  liaai  nilee  of  22  February 
1983  and  6  )aauaiy  1984  raspacttvely. 

Draflins  Infonnatian 

The  draflere  of  thia  notice  are:  John  E 
MikeeelL  project  officer,  and  Ueetenant 
Aubrey  W.  Bogle,  project  attorney. 

Eronnmic  Am— mant  mmA  C^Htk^j^i^^n 

These  regulations  have  no  appreciable 
economic  consequence*.  They  merely 
correct  errors  and  A^v^ttlfma  in  a 
previously  published  final  rule. 
Consequently,  these  regulations  are  not 
a  major  rule  under  Executive  Order 
12291.  Furthermore,  they  have  been 
found  to  be  nonsignificant  under  the 
guidelines  set  out  in  Policies  and 
Procedures  for  Simplification.  Analyeia, 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  fr-22-80^  Aooordingly.  they  do 
not  warrant  preparadon  of  an  economic 
evaluation.  In  accordance  widi  section 
605(d)  of  the  Regulatory  Flexifaillty  Act 
(5  U.S.a  e05(b).  it  U  also  certified  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  sutwtantial 
number  of  small  entities. 

list  of  Subjects  in  SS  CFR  Part  117 

Bridges. 

Raguladoiis 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117-ORAWBRfOQE 
OPERATION  REGULATIONS 

1.  The  heading  for  9  117.887  is  revised 
to  read  as  follows: 


9117JS7 
HaflMK) 


Oregon  Slough.  (North  PortlMd 


2.  Section  117.891  is  revised  to  read  as 
follows: 

$117J»1    SIdpwwn  River. 

The  draw  of  the  BurUngton  Northern 
railroad  bridge,  mile  1.9,  at  Warrenton. 
shall  be  maintained  in  the  fully  open 
position,  except  for  the  crossing  of  trains 
or  other  railroad  equipment,  or  when 
maintenance  to  the  drawspan  is  being 
performed.  When  the  draw  is  closed  and 
visibility  at  the  drawtender's  station  is 
less  than  one  mile  up  or  down  the 
channel,  the  drawtender  shall  sound 
two  prolonged  blasts  every  minute. 
When  the  draw  is  reopened,  the 
drawtender  shall  sound  one  prolonged 
blast  followed  by  one  short  blast. 

3.  In  i  117.803,  paragraph  (a)  is 
revised  to  read  as  follows: 
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S117JM    UmpqiM  Rlv«r. 

(a)  The  draw  of  the  US  101  bridge, 
mile  11.1,  at  Reedsport,  shall  open  on 
signal  from  8  a.m.  to  4  p.m.  Monday 
through  Friday.  At  all  other  times,  the 
draw  shall  open  on  signal  if  at  least  four 
hours  notice  is  given. 
•        •        •        •        « 

4.  In  §  117.897,  the  introductory  text  of 
(a)(1),  (b)  and  (c)  are  revised  as  follows, 
and  paragraphs  (d)  and  (e)  are  removed. 

S117.a97    wnanwtt*  Rtvw. 

(a)  •  *  • 

(1)  The  draws  shall  open  on  signal 
except  that  from  7  a.m.  to  8:30  a.m.  and  4 
p.m.  to  5:30  p.m.  except  Saturdays, 
Sundays,  New  Year's  Day,  Memorial 
Day,  Fourth  of  July,  Labor  Day. 
Thanksgiving  Day,  and  Christmas  Day 
or  other  days  observed  instead  of  these 
days  under  State  law,  the  draws  need 
not  be  opened  for  the  passage  of 
vessels.  On  weekdays,  Monday  through 
Friday,  from  8  a.m.  to  4:30  p.m.,  at  least 
one  hour  notice  shall  be  given  for 
openings  of  the  Bumside  Bridge  and 
Morrison  Bridge.  At  all  other  times,  at 
least  two  hours  notice  shall  be  given. 
Notice  shall  be  given  by  marine  radio, 
telephone,  or  other  means  to  the 
drawtender  at  the  Broadway  Bridge  for 
vessels  bound  upstream  and  to  the 
drawtender  at  the  Hawthorne  Bridge  for 
vessels  bound  downstream.  During  Rose 
Festival  Week  or  when  the  water 
elevation  reaches  and  remains  above 
-(-12  feet,  the  draws  will  open  on  signal 
without  advance  notice,  except  during 
the  normal  closed  periods  identified 
above.  Opening  signals  are  as  follows: 

•  «        •        ♦        • 

(b)  The  draws  of  the  Southern  Pacific 
railroad  bridges,  mile  84.3,  at  Salem; 
mile  119.6,  at  Albany:  and  mile  164.3, 
near  Harrisburg,  need  not  open  for  the 
passage  of  vessels.  However  the  draws 
shall  be  retxumed  to  operable  condition 
within  six  months  after  notification  by 
the  District  Commander  to  do  so. 

(c)  The  draw  of  the  Oregon  State 
highway  bridge,  mile  132.1,  at  Corvallis, 
shall  open  on  signal  if  at  least  seven 
days  notice  is  given.  However  the  draw 
need  not  be  opened  on  Saturdays, 
Sundays,  and  Federal  hohdays. 

§  1 17.1033    [Removed  and  reserved] 

5.  Section  117.1033  is  removed  and 
reserved. 

6.  In  5  117.1041,  paragraphs  (a)  and 
(b){l)8  are  revised  to  read  as  follows: 

9  1 17.1041    Duwamish  Waterway. 

♦  •         «         •         • 

(a)  The  draws  shall  open  on  signal, 
except  that  the  draws  of  the  Southwest 
Spokane  Street  bridge,  mile  0.3,  and  the 


First  Avenue  South  bridge,  mile  2.5, 
need  not  be  opened  for  the  passage  of 
vessels  from  6  a.m.  to  9  a.m.  and  3:45 
p.m.  to  6:45  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

(b)  •  •  • 

(1)  Burlington  Northern  railroad 
bridge,  mile  0.4,  and  Southwest  Spokane 
Street  bridge,  mile  0.3,  one  prolonged 
blast  followed  quickly  by  three  short 
blasts. 

♦  •        »        ♦        « 

7.  In  §  117.1045,  paragraph  (c]  is 
revised  as  follows,  and  paragraphs  (d) 
and  (e)  are  removed. 

5  117.1045    Hood  Canal. 

*  *        *        •        * 

(c)  During  unusual  or  emergency 
periods,  the  authorized  representative  of 
the  owner  of  or  agency  controlling  the 
bridge  shall  open  the  draw  on  a  demand 
basis  for  specified  periods  of  time, 
normally  not  exceeding  48  hours,  when 
requested  by  the  Department  of  the 
Navy.  While  on  a  demand  basis,  a 
drawtender  shall  be  in  attendance  on 
the  bridge  with  radio  communication 
equipment  in  operation. 

8.  In  §  117.1049,  the  introductory  text 
and  paragraphs  (c)  and  (d)  are  revised 
as  follows,  and  paragraph  (e)  is 
removed. 

§117.1049    Uke  Washington. 

The  draw  of  the  Evergreen  Point 
Floating  Bridge  between  Seattle  and 
Bellevue  shall  operate  as  follows: 
***** 

(c)  The  draw  need  not  be  opened  from 

6  a.m.  to  10  a.m.  and  2  p.m.  to  7  p.m. 
Monday  through  Friday,  except  Federal 
holidays  for  any  vessel  or  other 
watercraft  of  less  than  2,000  gross  tons, 
unless  the  vessel  has  in  tow  a  vessel  of 
2,000  gross  tons  or  over  or  a  vessel  with 
a  piledriver  that  is  unable  to  pass  under 
the  fixed  spans. 

(d)  All  non-self-propelled  vessels, 
crafts,  and  rafts  navigating  this 
waterway  for  which  opening  of  any 
draw  is  necessary  shall  be  towed  by  a 
suitable  self-propelled  vessel  while 
passing  the  draw. 

9.  In  §  117.1051,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

9  1 17.1051    Lake  Washington  Ship  Canal. 
***** 

(c)  The  draw  of  the  Burlington 
Northern  railroad  bridge,  mile  0.1.  shall 
open  on  signal. 

(d)  The  draws  of  the  Ballard  (15th 
Avenue)  bridge,  mile  1.1,  Fremont 
Avenue  Bridge,  mile  2.6,  University 
bridge,  mile  4.3,  and  Montlake  bridge, 
mile  5.2,  shall  open  on  signal.  However 
the  draws  need  not  open  from  7  a.m.  to  9 


a.m.  and  from  4  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  holidays 
for  vessels  of  less  than  1,000  tons,  unless 
the  vessel  has  in  tow  a  vessel  of  over 
1,OCO  tons,  except  under  emergency 
conditions  when  the  Seattle  City 
Engineer  is  notified.  The  draws  shall 
open  on  signal  from  11  p.m.  to  7  a.m.  if 
at  least  one  hour  notice  is  given  by 
telephone,  radiotelephone,  or  otherwise 
to  the  drawtender  at  the  Fremont 
Avenue  bridge. 

10.  Section  117.1054  is  added  to  read 
as  follows: 

§117.1054    Naselle  Rhrer. 

The  draw  of  the  Washington  State 
highway  bridge  across  the  Naselle 
River,  mile  2.5  near  Naselle,  shall  open 
on  signal  from  8  a.m.  to  5  p.m.  Monday 
through  Friday,  except  Federal  holidays 
if  at  least  two  hours  notice  is  given,  and 
at  all  other  times  if  at  least  eight  hours 
notice  is  given. 

11.  In  §  17.1059,  paragraphs  (c) 
through  (h)  are  revised  as  follows,  and 
paragraph  (i)  is  removed. 

§  1 1 7. 1 059    Snohomish  Rhm-,  Steamboat 
Slough,  and  Ebey  Slough. 
*         •        «        •        « 

(c)  The  draws  of  the  twin  SR99 
highway  bridges  across  the  Snohomish 
River,  mile  3.6,  at  Everett,  shall  open  on 
signal  if  at  least  one  hour  notice  is  given. 
On  weekdays  Monday  through  Friday, 
notice  for  openings  shall  be  given  by 
marine  radio,  telephone,  or  other  means 
to  the  drawtender  at  the  SR99  highway 
bridge  across  Ebey  Slough  at  Marysville, 
and  at  all  other  times  to  the  drawtender 
at  the  SR99  bridges  across  the 
Snohomish  River  at  Everett.  The  opening 
signal  is  three  prolonged  blasts  followed 
by  one  short  blast.  One  signal  opens 
both  draws.  During  freshets,  a 
drawtender  shall  be  in  constant 
attendance  and  the  draws  shall  open  on 
signal  when  so  ordered  by  the  District 
Commander. 

(d)  The  draw  of  the  SR2  highway 
bridge  across  the  Snohomish  River,  mile 
6.9,  at  Everett,  shall  open  on  signal  if  at 
least  four  hours  notice  is  given.  Diuing 
freshets,  a  drawtender  shall  be  in 
constant  attendance  and  the  draw  shall 
open  on  signal  when  so  ordered  by  the 
District  Commander. 

(e)  The  draws  of  the  Washington 
State  highway  bridge  across  the 
Snohomish  River,  mile  15.0,  and  the 
Burlington  Northern  railroad  bridge 
across  the  Snohomish  River,  mile  15.5. 
both  at  Snohomish,  need  not  be  opened 
for  the  passage  of  vessels. 

(f)  The  draw  of  the  Burlington 
Northern  railroad  bridge  across 
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Steamboat  Slough,  mile  1 A  near 
Marysvllle,  shall  open  on  signal  if  at 
least  four  hours  notice  is  given.  The 
opening  signal  is  one  prolonged  blast 
followed  by  one  short  blast  and  one 
prolonged  blast. 

(g)  The  draws  of  the  twin  SR99 
highway  bridges  across  Steamboat 
Slough,  miles  1.1  and  1.2  near 
Marysville,  shall  open  on  signal  if  at 
least  one  hour  notice  is  given.  On 
weekdays.  Monday  through  Friday, 
notice  for  openings  shall  be  given  by 
marine  radio,  telephone,  or  other  means 
to  the  drawtender  at  the  SR99  highway 
bridge  across  Ebey  Slough,  at 
Marysville,  and  at  all  other  times  to  the 
drawtender  at  the  SR99  bridges  across 
the  Snohomish  River  at  Everett.  The 
opening  signal  is  two  prolonged  blasts 
followed  by  one  short  blast.  One  signal 
opens  both  draws.  During  freshets,  a 
drawtender  shall  be  in  constant 
attendance  and  the  draws  shall  open  on 
signal  when  so  ordered  by  the  District 
Commander. 

(h)  The  draws  of  the  SR99  highway 
bridge  across  Ebey  Slough,  mile  1.6,  at 
Marysville.  shall  open  on  signal  if  at 
least  one  hours  notice  is  given.  On 
weekdays,  Monday  through  Friday, 
notice  for  openings  shall  be  given  by 
marine  radio,  telephone,  or  other  to  the 
drawtender  at  this  bridge,  and  at  all 
other  times  to  the  drawtender  at  the 
SR99  bridges  across  the  Snohomish 
River  at  Everett.  The  opening  signal  is 
three  prolonged  blasts  followed  by  one 
short  blast.  During  freshets,  a 
drawtender  shall  be  in  constant 
attendance  and  the  draws  shall  open  on 
signal  when  so  ordered  by  the  District 
Commander. 

12.  In  §  117.1061,  paragraphs  (b) 
through  (dj  are  revised  to  read  as 
follows: 

5  117.1061    Tacoma  Hai1x>r. 
•         «         *         •         • 

(b)  The  draw  of  the  South  11th  Street 
bridge  across  City  Waterway,  mile  0.6. 
at  Tacoma,  shall  open  on  signal  if  at 
least  two  hours  notice  is  given.  However 
the  draw  need  not  be  opened  from  6:30 
a.m.  to  8:30  a.m.  and  3:30  p.m.  to  5:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays  for  vessels  of  less  than 
1,000  gross  tons,  unless  the  vessels  have 
in  tow  a  vessel  1,000  gross  tons  or  over, 
or  unless  the  opening  of  the  draw  is 
required  for  the  pickup  of  a  vessel  of 
1.000  gross  tons  or  over  for  towing.  In 
emergencies,  openings  shall  be  made  as 
soon  as  possible  upon  notification  to  the 
Washington  State  Department  of 
Transpoitation. 

(c)  The  draw  of  the  East  11th  Street 
bridge  across  Blair  Waterway,  at 


Tacoma,  shall  open  on  signal  if  at  least 
two  hours  notice  is  given.  However  the 
draw  need  not  be  opened  from  8:30  a.m. 
to  8:30  a.m.  and  3:30  p.m.  to  5:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays  for  vessels  of  less  than  1,000 
gross  tons,  unless  the  vessels  have  in 
tow  a  vessel  1,000  gross  tons  or  over,  or 
unless  the  opening  of  the  draw  is 
required  for  the  pickup  of  a  vessel  of 
1,000  gross  tons  or  over  for  towing.  In 
emergencies,  openings  shall  be  made  as 
soon  as  possible  upon  notification  to  the 
Washington  State  Department  of 
Transportation. 

(d)  The  draws  of  the  East  11th  Street 
bridge  across  Hylebos  Waterway,  at 
Tacoma,  shall  open  on  signal  if  at  least 
two  hours  notice  is  given.  However  the 
draws  need  not  be  opened  from  6:30 
a.m.  to  8:30  a.m.  and  3:30  p.m.  to  5:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays  for  vessels  of  less  than 
1,000  gross  tons,  unless  the  vessels  have 
in  tow  a  vessel  1,000  gross  tons  or  over, 
or  unless  the  opening  of  the  draw  is 
required  for  the  pickup  of  a  vessel  of 
1,000  gross  tons  or  over  for  towing.  In 
emergencies,  openings  shall  be  made  as 
soon  as  possible  upon  notification  to  the 
Washington  State  Department  of 
Transportation. 

13.  Section  117.1063  is  revised  to  read 
as  follows:  • 

§117.1063    Wmapa  River. 

(a)  The  draw  of  the  USlOl  highway 
bridge  across  the  North  Fork  Willapa 
River,  mile  7.8,  at  Raymond  need  not  be 
opened  for  the  passage  of  vessels. 
However  the  draw  shall  be  returned  to 
an  operable  condition  within  six  months 
after  notification  by  the  District 
Commander  to  do  so. 

(b)  The  draw  of  the  Burlington 
Northern  railroad  bridge  across  the 
South  Fork  Willapa  River,  mile  0.3,  at 
Raymond,  shall  open  on  signal  if  at  least 
24  hours  notice  is  given. 

(33  U.S.C.  499;  49  CFR  1.46(c)(5);  33  CFR  1.05- 
1(g)(3)) 

Dated;  August  24. 1984. 
H.W.  Parker, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
13th  Coast  Guard  District. 

IFH  DcK  M~23aM  PUsd  9-10-M;  S:4S  am) 
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VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Vetoram  Education;  Racovary  of 
Ovarpaymanta 

aqency:  Veterans  Administration. 
action:  Final  regulation. 


:  Educational  institutions  may 
be  held  liable  onder  certain    / 
circumstances  for  overpayments  of 
educational  assistance  aUowance  made 
to  veterans  and  eligible  persons.  If  an 
educational  institution  pays  an  amount 
for  which  it  has  been  held  liable  and  the 
money  later  is  collected  from  veterans 
and  eligible  persons,  the  money  is 
refunded  to  the  educational  institution. 
This  regulation  will  better  inform 
educational  institutions  of  the  effect  the 
VA's  (Veterans  Administration's)  recent 
pohcy  of  charging  interest  on  veterans' 
education  debts  will  have  upon  any 
refunds  which  may  be  due  educational 
institutions. 

EFFECnvi  DATE  August  2a  1984. 

i»oii  rjhthcr  nffOMMA-noM  contact: 
June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Ave..  NW,  Washington,  DC.  20420  (202- 
389-2092). 

SUPP1.EMENTAIIY  INf  ORMATION:  On 
pages  3883  and  3884  of  the  Federal 
Register  of  January  31, 1984,  there  was 
published  a  notice  of  intent  to  amend 
Part  21  in  order  to  state  the  effect 
charging  interest  on  veterans'  education 
debts  will  have  upon  any  refunds  which 
may  be  due  educational  institutions. 

Interested  people  were  given  30  days 
in  which  to  submit  comments, 
suggestions  or  objections.  The  VA 
received  four  letters  containing  several 
suggestions.  Two  were  written  by 
educational  organizations;  one  was  from 
an  educational  institution:  one  was  from 
a  community  college  district. 

One  writer  requested  that  a  standard 
cost  formula  be  developed  and 
published  for  the  various  items  for 
which  the  VA  may  retain  funds  to  offset 
costs.  She  also  suggested  that  the 
method  of  computing  interest  costs  be 
published.  The  VA  has  not  adopted 
these  suggestions,  because  this  already 
has  been  done. 

A  discussion  of  charging  interest  on 
debts  owed  the  VA.  including  education 
debts,  appears  In  S  1.919.  The  items 
which  the  VA  may  use  in  computing 
administrative  costs  appear  in  9  1.919(g). 
Computation  of  interest  costs  by  the  VA 
appears  in  1 1.919(c).  It  is  not  necessary 
to  repeat  this  information  in  other  parts 
of  the  Code  of  Federal  Regulations. 

One  person  stated  that  she  did  not 
believe  that  the  regulation  is  consistent 
with  38  U.S.C.  1785.  She  stated  that  any 
overpayment  which  a  veteran  repays 
should  be  refunded  to  the  school  if  the 
school  has  been  held  liable  for  the 
overpayment  and  has  made  payment  to 
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the  VA.  Another  writer  stated  that  any 
interest  collected  should  be  given  to  the 
school. 

The  VA  is  certain  that  this  regulation 
complies  with  the  law.  Section  1785, 
Title  3a  United  States  Code,  when  taken 
in  context,  indicates  that  educational 
institutions  should  be  repaid  when 
overpayments  are  collected  from 
veterans  and  eligible  persons. 
Educational  institutions  are  never  held 
liable  for  the  interest  on  a  veteran's  or 
eligible  person's  debt.  They  may  be  held 
liable  only  for  the  principal.  Hence,  they 
should  be  paid  only  when  the  veteran  or 
eligible  person  begins  to  repay  the 
principal. 

The  Code  of  Federal  Regulations  (4 
CFR  102.12)  requires  Federal  agencies  to 
apply  the  money  recovered  from  debtors 
first  toward  interest  and  administrative 
costs  and  then  toward  the  principal. 
Consequently,  the  first  monies  collected 
from  veterans  and  eligible  persons 
should  not  be  refunded  to  educational 
institutions,  but  must  be  applied  toward 
interest  and  administrative  costs. 

One  writer  discussed  issues  which, 
while  related  to  school  liability,  are  not 
part  of  the  regulation  being  amended. 
The  agency  will  consider  these  issues 
separately. 

The  writer  also  suggested  that 
educational  institutions  be  compensated 
for  the  administrative  costs  they  incur 
while  waiting  to  be  paid  by  the  VA.  The 
VA  is  unable  to  accept  this  suggestion. 

A  provision  of  law  (38  U.S.C.  3115) 
authorizes  the  charging  of 
administrative  costs  of  collection  on 
debts  owed  the  United  States.  There  is 
no  provision  of  law  which  would  allow 
the  VA  to  make  payments  to 
educational  institutions  to  cover  their 
administrative  costs  while  waiting  to  be 
repaid.  Legislation  would  have  to  be 
enacted  before  the  suggestion  could  be 
adopted. 

One  writer  stated  that  this  regulation 
would  shift  the  emphasis  on  payment  of 
debts  from  the  veteran  to  the 
educational  institution.  He  thought  that 
this  was  unfair. 

This  regulatory  change  is  not  intended 
to  shift  the  emphasis  on  repayment  of 
debts.  The  VA  intends  to  continue  to 
pursue  vigorously  the  collection  of  debts 
from  veterans  and  eligible  people. 

One  writer  objected  to  the 
longstanding  provision  that  provides  for 
repayment  to  an  educational  institution 
when  the  total  amount  collected  on 
principal  from  veterans  at  the 
educational  institution  exceeds  the 
amount  paid  by  the  educational 
institution  as  a  result  of  being  held 
liable  for  the  overpayments.  Instead  the 
writer  suggested  that  as  soon  as  any 
part  of  the  principal  of  an  overpayment 


is  recovered  from  a  veteran,  that  money 
should  be  refunded  to  the  school. 

If  all  educational  institutions  pajd  all 
the  money  for  which  they  are  originally 
held  hable,  this  suggestion  would  have 
some  merit.  However,  this  is  not  the 
case,  80  this  suggestion  was  not 
adopted. 

For  example,  an  educational 
institution,  which  has  been  held  liable 
for  overpayments,  often  will 
compromise  with  the  Federal 
government  and  pay  a  smaller  amount 
than  the  amount  for  which  it  originally 
was  held  liable.  This  compromise  is  not 
viewed  as  the  sum  of  a  series  of  small 
compromises  on  each  of  the  debts  for 
which  the  educational  institution  has 
been  held  liable.  It  is  a  compromise  of 
the  entire  amount  owed  by  the 
educational  institution.  Consequently, 
when  veterans  begin  to  repay  their 
debts,  it  is  impossible  to  determine  if  the 
repaid  amount  is  part  of  the  payment 
made  by  the  educational  institution  or  if 
it  is  part  of  the  educational  institution's 
liability  which  was  eliminated  through 
compromise. 

In  order  to  provide  an  efficient  means 
of  dealing  with  compromises,  the  VA 
has  decided  not  to  change  this 
provision. 

The  VA  has  determined  that  this 
regulation  is  not  a  major  rule  as  that 
term  is  defined  by  Executive  Order 
12291,  entitled  "Federal  Regulation." 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  The  regulation 
will  not  cause  a  major  increase  in  costs 
or  prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  hereby  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  this  regulation,  therefore, 
is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  VA  does  not  expect,  based 
on  past  experience,  that  the  economic 
impact  of  this  regulation  will  be 
significant.  Since  March  8, 1979,  the  total 
amount  of  money  refunded  to  schools 
under  38  CFR  21.4009  has  been  $51,232. 
If  court  costs,  marshal  fees  and 
administrative  costs  had  been  collected, 
and  if  interest  had  been  charged  on 
debts  of  veterans  and  eligible  persons 


during  this  entire  period,  the  additional 
costs  would  have  amounted  to  a  few 
thousand  dollars. 

Furthermore,  a  majority  of  the 
educational  institutions  which  have 
been  found  liable  for  overpayments  of 
educational  assistance  are  not  small 
entities  within  the  meaning  of  the  RFA. 
This  regulation,  therefore,  should  have  a 
total  economic  impact  on  all  small 
entities  of  a  few  thousand  dollars.  The 
VA  does  not  believe  that  this  is 
significant.  Consequently,  the  regulation 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations,  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64,111. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs — education,  Loan  programs — 
education.  Reporting  and  recordjkeeping 
requirements.  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  August  20, 1984. 
By  direction  of  the  Administrator. 
Dated:  August  20, 1984. 
Everett  Alvarez,  Jr., 

Deputy  Administrator. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

The  Veterans  Administration  is 
amending  Part  21  as  set  forth  below: 

In  §  21.4009,  paragraph  (a)(4)  is 
revised  as  follows: 


Overpayments— waiver  or 


§  21.4009 
recovery. 

(a)  General.  '   '  * 

(4)  If  the  Veterans  Administration 
recovers  any  part  of  the  overpayment 
from  the  educational  institution,  it  may 
reimburse  the  educational  institution,  if 
the  Veterans  Administration 
subsequently  collects  the  overpayment 
from  a  veteran  or  eligible  person.  The 
reimbursement — 

(i)  Will  be  made  when  the  total 
amount  collected  from  the  educational 
institution  and  from  the  veterans  and 
eligible  persons  (less  any  amount 
applied  toward  marshal  fees,  court 
costs,  administrative  cost  of  collection 
and  interest)  exceeds  the  total  amount 
for  which  the  educational  institution  is 
liable,  and 
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(ii)  Will  be  equal  to  the  excess.  (38 
U.S.C.  1785) 
•         •         •         »         » 

|FR  Doc  84-23957  F.led  »-10-84;  8:45  am) 
BILUNQ  CODC  •320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

(OAR-FRL-2622-2) 

Disapproval  and  Promulgation  of  State 
Implementation  Plan;  Oregon 

agency:  Environmental  Protection 
Agency  (EP.Aj. 
action:  Final  rule. 


summary:  With  this  notice.  EPA  is 
finalizing  the  following  actions  on  the 
Medford,  Oregon,  Carbon  Monoxide 
State  Implementation  Plan  (SIP)  revision 
submitted  to  EPA  on  October  20, 1982: 
(1)  Disapproving  the  inspection  and 
maintenance  (I/M)  program  and  the 
attainment  demonstration  portion  of  the 
Plan;  (2)  approving  the  SIP  elements 
pertaining  to  basic  transportation  needs, 
conformity  and  control  measures  other 
than  I/M;  (3)  effective  immediately  upon 
publication  of  this  notice,  imposing  a 
prohibition  on  construction  or 
modification  nt  major  stationary  sources 
of  carbon  mi    oxide  (CO)  located  within 
or  impacting  "  »^  nonattainment  area; 
and(4)revi^,  s  the  Medford  CO 
nonattainment  area  boundary.  EPA  has 
already  initirvd  the  Federal  Highway 
funding  limi'.  am  process  in  accordance 
with  the  term-  nf  the  April  10, 1980  joint 
EPA/Depar''-   r:t  of  Transportation 
(IJOT)  polir\     'atement  (45  FR  24692). 
Today's  SIP       approval  may  also  result 
in  limitatior.  -    a  Clean  Air  Act  (CAA) 
program  gr^      'unds  and  Clean  Water 
Act  sewage  '     -.tment  plant  funding  for 
the  Jackson  (     iinty  area.  An  additional 
notice  on  th.-^H  issues  is  located  in 
another  sect^   n  of  today's  Federal 
Register.  It  p     .ides  an  opportunity  for  a 
public  hearti..  and  comment  prior  to 
actually  imp-  Mng  any  of  these  funding 
limitations. 

EFFECTIVE  DATE:  September  11. 1984. 
ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Air  Programs  Branch  (lOA-82-8). 

Environmental  Protection  Agency, 

1200  Sixth  Avenue,  Sr  attle, 

Washington  98101 
State  of  bregon.  Department  of 

Environmental  Quality.  Yeon  Building. 

522  S.W.  Fif'h,  Portland,  Oregon  97204 

Copy  of  the  State's  submittal  may  be 
examined  at. 


The  Office  of  the  Federal  Register,  1100  L 

Street.  NW.  Room  8401,  Washington. 

D.C. 
Public  Information  Reference  Unit  EPA 

Library.  401  M  Street.  SW.. 

Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT 
Loren  C.  McPhiUips,  Air  Programs 
Branch,  M/S  532,  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  Telephone 
No.  (206)  442-7369,  FTS  399-7389. 
SUPPLEMENTARY  INFORMATION: 
I.  Plan  Review 

A.  Disapproval  Elements  of  the  SIP 

On  February  3, 1983  [48  FR  5131)  EPA 
proposed  to  approve  the  Medford 
Carbon  Monoxide  (CO)  attainment  plan 
which  was  submitted  to  EPA  on  October 
20, 1982.  That  plan  called  for  the 
implementation  of  an  I/M  program  in 
Jackson  County  in  order  to  attain  the 
standards  prior  to  December  31. 1987. 
The  proposal  specified,  however,  that 
EPA  would  approve  the  I/M  plan  "only 
upon  the  passage  of  legal  authority  for 
the  I/M  [plan].  If  the  State  fails  to 
provide  the  needed  authority  EPA  will 
disapprove  the  plan."  (48  FR  5133).  Since 
that  time,  the  responsible  Jackson 
County  officials  have  abandoned  the 
original  schedules  and  commitments  for 
implementation  of  an  I/M  program  in 
Medfcrd.  Accordingly,  on  March  14, 
1984  (48  FR  9582)  EPA  reversed  its 
original  proposal  and  reproposed  its 
intent  to  disapprove  the  plan.  On  March 
27, 1984  the  residents  in  Jackson  County, 
Oregon,  voted  against  the  estabUshment 
of  an  I/M  program.  The  current  CO 
attainment  plan  does  not  provide  for 
attainment  of  the  standards  prior  to 
December  31, 1987.  According  to  the 
requirements  of  section  172(b)(10)  of  the 
Clean  Air  Act,  EPA  has  no  choice  but  to 
finalize  disapproval  of  the  I/M  and 
attainment  demonstration  portions  of 
the  Medford  CO  Attainment  SIP. 
Additional  background  information  on 
today's  rulemaking  can  be  found  in  the 
March  14,  1984,  Federal  Register  [49  FR 
9582]. 

B.  Approvable  Elements  of  the  SIP 

EPA  is  approving  the  remaining 
control  strategies,  excluding  the  I/M 
portion,  which  were  contained  in  the 
original  SIP.  The  following  is  a  list  of 
control  measures  that  still  contain 
adequate  commitments  for 
implementation  or  continued 
implementation: 

1   Improved  public  transit; 

2.  Parking  control; 

3.  Traffic  flow  improvements: 

4.  Bicycle  program. 


The  conunitment  to  these  measures 
ensures  that  the  requirements  for  basic 
transportation  needs  are  satisHed  and 
that  unproved  mobility  will  be 
emphasized.  Therefore,  EPA  is 
approving  the  element  pertaining  to 
basic  transportation  needs  as  well  as 
the  four  elements  listed  above. 

Conformity  of  federal  actions  with  the 
plan  will  be  determined  in  accordance 
with  the  procedures  set  forth  in  the  SIP. 
Existing  State  rules  already  ensure  that 
federal  actions  will  be  reviewed  for 
conformity  with  the  SIP  in  a  manner 
consistent  with  the  criteria  contained  in 
the  April  1, 1980  Federal  Register  (45  FR 
21590).  Procedures  for  specifically 
evaluating  Department  of 
Transportation  plans,  programs  and 
projects  are  included  in  the  SIP 
produced  by  Jackson  County.  As 
indicated  in  the  CO  plan,  regardless  of 
the  initial  conformity  finding  of  the 
transportation  plans  and  program, 
individual  projects  still  must  comply 
with  all  provisions  and  requirements  of 
the  SIP.  Specifically  this  includes  the 
provisions  that  a  project  must  not  cause 
new  or  exacerbate  existing  violations  of 
the  standards.  Therefore,  EPA  is  also 
approving  the  element  of  the  plan 
regarding  conformity  of  federal  actions 
with  the  SIP. 

II.  CO  Boundary  Redesignation 

On  March  3, 1978  the  entire  Medford- 
Ashland  Air  Quality  Maintenance  Area 
was  designated  nonattairunent  for  CO. 
However,  actual  CO  nonattainment 
problems  are  confined  to  the  Medford 
CBD.  Thus,  Jackson  County  has  reduced 
the  nonattainment  area  boundaries  to 
include  that  area  of  Medford  described 
as  follows: 

Beginning  at  the  intersection  of  Crater  Lake 
Highway  (Highway  62)  south  of  Biddle  Road 
to  the  intersection  of  Fourth  Street,  west  on 
Fourth  Street  to  Riverside  Avenue  (Highway 
99),  south  on  Riverside  Avenue  to  Tenth 
Street,  west  on  Tenth  Street  to  the 
intersection  with  Oakdale  Avenue,  north  on 
Oakdale  Avenue  to  the  intersection  with 
Fourth  Street,  east  on  Fourth  Street  to  Central 
Avenue,  north  on  Centra!  Avenue  to  Court 
Street,  north  on  Court  Street  to  the 
intersection  with  Crater  Lake  Highway 
(Highway  62)  and  east  on  Crater  Lake 
Highway  to  the  point  of  beginning. 

This  boimdary  revision  was  contained 
in  the  October  20, 1982  Medford. 
Oregon,  CO  State  Implementation  Plan, 
and  was  proposed  for  approval  by  EPA 
in  the  February  3, 1983  Federal  Register 
(148  FR  51321).  EPA  is  now  taking  final 
action  to  approve  this  revision. 

III.  Response  to  Conunents 

Due  to  an  error  in  printing  the 
proposed  rulemaking  notice,  the  original 


I 
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30-day  comment  period  was  extended 
an  extra  15  days  to  April  30. 1984.  No 
comments  were  received. 

IV.  Construction  Moratorium 

Pursuant  to  the  requirements  in 
section  110(a)(2)(I]  of  the  Clean  Air  Act. 
a  construction  moratorium  is  now  in 
effect  in  the  newly  identified 
nonattainment  area  described  in  the 
previous  section  (Section  V).  This 
moratorium  impacts  all  major  stationary 
sources  of  carbon  monoxide  that  would 
be  constructed  or  modified  within  the 
nonattainment  area.  This  restriction  will 
be  removed  when  any  of  the  following 
conditions  are  met:  (a)  implementation 
of  an  I/M  program  under  approvable 
regulations  begins  in  Medford,  (b)  the 
area  is  formally  redesignated  by  EPA  to 
attainment  for  CO  or  (c)  EPA  approves  a 
plan  that  demonstrates  attainment  by 
the  end  of  1987. 

V.  Final  Action 

With  this  notice  EPA  is:  (1) 
Disapproving  the  Medford  I/M  program 
and  the  attainment  demonstration 
portions  of  the  plan;  (2)  approving  the 
SIP  elements  contained  in  the  Medford 
CO  attainment  plan,  which  was 
submitted  to  EPA  on  October  20, 1982 
pertaining  to  basic  transportation  needs, 
conformity,  and  control  measures  other 
than  I/M:  (3)  imposing,  as  required  by 
section  110(a)(2)(I)  of  the  Clean  Air  Act, 
a  prohibition  on  construction  or 
modification  of  major  stationary  sources 
of  CO  effective  immediately;  and  (4) 
revising  the  CO  nonattainment 
boundary  for  Medford. 

This  disapproval  may  also  result  in 
restriction  of  Federal  funding  pursuant 
to  sections  176(a)  and  316(b)  of  the 
Clean  Air  Act.  Under  section  176(a), 
EPA  and  the  Department  of 
Transportation  must  limit  fimds  for  air 
quality  planning  and  transportation 
projects  in  any  area  where 
transportation  control  measures  are 
necessary  for  attainment  and  where 
EPA  finds  that  a  state  has  not 
submitted,  or  made  reasonable  efforts  to 
submit,  a  plan  meeting  the  requirements 
of  section  172. 

Section  316(b)  states  that  the 
Administrator  may  restrict  grants  for 
sewage  treatment  works  if  the  State 
does  not  have  in  effect  or  is  not  carrying 
out  an  approved  SIP  which 
accommodates  the  direct  and  indirect 
air  quality  impacts  from  the  new  sewage 
treatment  capacity. 

EPA  is  publishing  a  separate  notice  of 
proposed  rulemaking  in  another  section 
of  today's  Federal  Register  which 
provides  an  opportunity  for  a  public 
hearing  and  comment  before  imposing 
any  of  these  funding  restrictions.  For 


more  information  on  the  scope  of  the 
restrictions  and  the  procedures  EPA  will 
follow,  see  45  FR  24692  (April  10, 1980) 
(air  quality  planning  and  transportation 
grants)  and  45  FR  53382  (August  11, 
1980)  (sewage  treatment  grants). 

Under  Executive  Order  12291,  EPA 
must  assess  the  economic  impact  of  any 
proposed  or  final  rule.  Under  the 
Regulatory  Flexibility  Act,  45  U.S.C. 
605(b),  EPA  must  assess  the  impact  of 
proposed  or  final  rules  on  small  entities. 

Upon  publication  of  this  notice  to 
disapprove  the  Medford  CO  SIP,  a 
moratorium  on  the  construction  and 
modification  of  major  stationary  sources 
of  carbon  monoxide  will  go  into  effect  in 
the  Medford  nonattainment  area.  EPA 
has  previously  tried  to  quantify  the 
impacts  of  Clean  Air  Act  rules  on  the 
construction  and  modification  of 
sources,  but  has  been  unable  to  do  so 
because  it  cannot  obtain  reliable 
information  on  future  plans  for  business 
growth.  Consequently,  EPA  is  making  no 
quantified  assessment  of  the  potential 
impacts  of  this  proposed  action. 

Additionally,  even  if  this  action  were 
to  have  some  impact,  the  Agency  could 
not  modify  its  action.  Under  the  Clean 
Air  Act  the  imposition  of  a  construction 
moratorium  is  automatic  and  mandatory 
whenever  the  Agency  determines  that  a 
plan  for  a  nonattainment  area  fails  to 
meet  the  requirements  of  Part  D  of  the 
Act.  Further  information,  including  a 
statement  on  the  Regulatory  Flexibility 
Act,  can  be  found  in  the  General 
Preamble  to  proposed  rulemakings 
published  on  February  3,  1983  (48  FR 
5022). 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review.  Any 
comments  from  OMB  to  EPA,  and  any 
EPA  response  are  available  for  public 
inspection  at  the  above  listed  address. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  13. 
1984.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements  (See  307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 

40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

(Sees.  107(d)  and  171  through  173.  Clean  Air 
Act.  as  amended  (42  U.S.C.  7407(d),  7410(a). 
7501  through  7503,  and  7601(a))) 


Dated:  September  4, 1984. 

Note. — Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
the  Federal  Register  in  May  1964. 

William  D.  Ruckelshaus. 

Administrator. 

PART  52— {AMENDED] 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  MM— Oregon 

1.  In  §  52.1970  paragraph  (c)(66)  is 
added  as  follows: 

§  52. 1970    Identification  of  plan. 


(c)  *  *  * 

(66)  On  October  20, 1982,  the  State  of 
Oregon  Department  of  Environmental 
Quality  submitted  a  revision  to  the 
Medford,  Oregon,  Carbon  Monoxide 
Attainment  Plan  which  is  contained  in 
the  Oregon  State  Implementation  Plan. 
This  plan  builds  upon  the  plan 
submitted  in  June  1979. 

2.  Section  52.1983  is  added  as  follows: 

§  52. 1 983    Medford  Cart>on  Monoxide 
Attainment  Plan. 

(a)  Part  D — Approval.  All  elements 
contained  in  the  October  20, 1982  State 
Implementation  Plan  revision,  except 
those  pertaining  to  I/M  and  the 
attainment  demonstration,  are  hereby 
approved,  including  but  not  limited  to 
the  following: 

(1)  Basic  transportation  needs, 

(2)  Conformity  procedures,  and 

(3)  Control  measures  other  than 
inspection  and  maintenance  of  vehicles 
including  improved  public  transit, 
parking  controls  traffic  flow 
improvements,  and  a  bicycle  program. 

(b)  Part  D — Disapproval.  The 
following  elements  contained  in  the 
October  20. 1982  State  Implementation 
Plan  revision  are  hereby  disapproved: 

(1)  The  element  pertaining  to  the 
inspection  and  maintenance  program 
(Section  4.9.4.2.2),  and 

(2)  The  attainment  demonstration 
(Sections  4.9.3.2  and  4.9.4.4). 

(c)  Because  certain  elements  of  the 
Part  D  plan  are  being  disapproved,  the 
construction  moratorium  pursuant  to 
section  110(a)(2)(I)  of  the  Clean  Air  Act 
is  now  in  effect.  This  moratorium 
impacts  all  major  stationary  sources 
that  would  be  constructed  or  modified 
within  the  nonattainment  area  or 
located  close  enough  to  the  boundary  in 
order  to  have  a  significant  impact  upon 
the  area. 
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PART  81— [AMENDED] 

Part  81  of  Chapter  1,  Title  40  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  C— Oregon 

In  §  81.338.  the  table  entitled  "Oregon 
CO"  is  revised  to  read  as  follows: 

§  81.334    Oregon. 


Designaled  area 


DoM  not 

meet  pnmary 

standarda 


Camoi  be 

ctasaified  or 

better  man 

rvbonal 

atarxjards 


PoftlarxJVafWOuver  AOMA 
(portion   of   the   Oregon 
portxjn) 
Fugene-SpnngfieW  AOMA 
Medford — an     area     corv 
tained  wrthm  the  central 
convnerciai  area  o<  the 
city 

aty  of  Satem    

Remainder  ot  Stale 

X-- -■• 

X 

X 

X _ 

*> 

X 

[FR  Doc  84-23924  Filed  S-IO-M.  8:44  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 
(FCC  84-405] 

Frequency  Allocation  To  Provide  for 
Non-Government  AcceM  to  the 
Tracking  and  Data  Relay  Satellite 
System 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Communications 
Commission  amends  Part  2  of  its  Rules 
to  provide  a  non-Government  allocation 
in  the  2285-2290  MHz  band  for  the  space 
research,  space  operations  and  earth 
exploration-satellite  services.  This  will 
allow  non-Government  users  in  these 
services  to  access  the  NASA  Tracking 
and  Data  Relay  Satellite  System. 
EFFECTIVE  DATE:  September  11. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Thomas,  Office  of  Science  and 
Technology,  2025  "M"  Street.  NW.  20554, 
(202)  653-8171. 

SUPPLEMENTARY  INFORMATION:  . 
List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations,  Radio. 
Order 

In  the  Matter  of  Amendment  of  Part  2  of 
the  Commission's  Rules  providing  an 
allocation  in  the  2285-2290  MHz  band  to 
allow  access  for  non-Government  space 


operations  to  the  Traclcing  and  Data  Relay 
Satellite  System. 

Adopted:  August  27,  1984. 

Released.  August  30. 1984. 

By  the  Commission. 

1.  The  Tracking  and  Data  Relay 
Satellite  System  (TDRSS),  which  relays 
data  from  space  research,  space 
operations  and  earth  exploration- 
satellite  systems  to  earth  stations,  is 
owned  and  operated  by  the  National 
Aeronautics  and  Space  Administration 
(NASA).  TDRSS  operates  in  the  band 
2200-2290  MHz,  which  is  currently 
allocated  exclusively  for  Government 
use.  However,  NASA,  as  a  matter  of 
policy  has  offered  use  of  TDRSS  to  non- 
Govemment  space  users  (NASA 
Management  Instruction  8410.3).  NTIA 
has  approved  this  non-Government  use 
of  the  Government  band.  Therefore,  the 
Commission  is  making  a  non- 
Govemment  allocation  in  the  2285-2290 
MHz  band  to  provide  non-Government 
space  operations  access  to  TDRSS.  It  is 
only  necessary  to  allocate  this  one  band 
as  TDRSS  is  a  complete  system  with  all 
of  the  necessary  space-to-earth  links. 
Therefore,  all  that  is  needed  by  the  non- 
Government  user  is  the  feeder  link  to 
TDRSS.  To  accomplish  this  we  are 
adopting  a  footnote  to  the  Table  of 
Frequency  Allocations,  i  2.106  of  the 
rules.  The  footnote  has  been 
coordinated  with  the  Government  sector 
through  the  Interdepartment  Radio 
Advisory  Committee.  The  footnote  reads 
as  follows: 

US303     In  the  band  2285-2290  MHz,  non- 
Govemmenf  space  stations  in  the  space 
research,  space  operations  and  earth 
exploration-satellite  services  may  be 
authorized  to  transmit  to  the  Traclung  and 
Data  Relay  Satellite  System  subject  to  such 
conditions  as  may  be  appUed  on  a  case-by- 
case  basis.  Such  transmissions  shall  not 
cause  harmful  interference  to  authorized 
Government  stations.  The  power  flux  density 
at  the  Earth's  surface  from  such  non- 
Govemment  stations  shall  not  exceed  —144 
to  -154  dBW/mV4  kHz.  depending  on  angle 
of  arrival,  in  accordance  with  FTU  Radio 
Regulation  25S7. 

The  appropriate  modifications 
necessary  to  amend  S  2.106  of  the 
Commission's  Rules  are  contained  in  the 
Appendix. 

2.  We  find  that  good  cause  exists  to 
excuse  compliance  with  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  This  amendment  will  not  affect 
existing  FCC  licensees  and  reflects  an 
NTIA  action  regarding  a  Government 
band,  which  simply  provides  for  a  non- 
Govemment  allocation  in  the  band. 
Moreover,  we  would  not  expect  such  a 
Notice  to  generate  adverse  comments.  In 
short,  public  notice  and  comment 


appears  unnecessary.  Furthermore, 
because  this  footnote  provides 
additional  opportunity  for  the  non- 
Govemment  sector  and,  thus  relieves  a 
restriction  on  the  use  of  spectrum,  we 
find  good  cause  exists  for  making  this 
action  effective  Immediately. 

3.  Accordingly,  it  is  ordered,  that 

§  2.106  is  amended  as  set  forth  in  the 
Appendix.  Authority  for  this  action  is 
contained  in  section  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended.  These  amendments  become 
effective  immediately  upon  publication 
of  this  order  in  the  Federal  Register. 

4.  Point  of  contact  on  this  matter  is 
Fred  Thomas  (202)  653-8171. 

Federal  Communications  Commission. 
WUliam  ].  Tricuico, 

Secretary: 

Appendix 

Part  2  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Section  2.106  is  amended  by  adding 
footnote  designator  US303  at  columns  4 
and  5  in  the  2200-2290  MHz  band  and  by 
adding  the  text  of  footnote  US303  to  the 
list  of  footnotes  following  the  Table  of 
Frequency  Allocations. 

S  2.106    Table  of  frequency  aBocatione. 
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47  CFR  Part  15 

[Qmi.  Docira*  Na  82-a27;  RM-4120;  FCC 
•4-406] 

Amendment  of  ttie  Commisaion'a 
Rulea  to  Permit  the  Operation  of  a 
Perimeter  Protection  System  in  the 
Band  40.66  to  40.70  MHz 

AQCNCY:  Federal  Communications 

Commission. 

action:  Final  rules. 

summary:  This  document  establishes 
new  rules  to  permit  the  operation  of  a 
new  type  of  buried  cable  perimeter 
security  system.  The  proceeding  was 
initiated  in  response  to  a  petition  for 
rulemaking  Gled  by  Senstar  Systems 
Corporation.  It  will  permit  the 
application  of  this  new  technology, 
subject  to  certain  minimum  technical 
and  administrative  constraints. 
EFFECTIVE  DATE:  October  12, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Liliane  M.  Volcy,  Office  of  Science  and 
Technology.  Telephone:  (202)  653-8247. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment,  Labeling, 
Security  measures.  Radio,  Reporting  and 
record  keeping  requirements. 

Report  and  Order 

In  the  matter  of  amendment  of  Part  15  to 
permit  the  operation  of  a  perimeter  protection 
.system  in  the  band  40.66  to  40.70  MHz.;  Gen 
Docket  No.  82-827,  RM-4120. 

Adopted:  August  8-27-84. 

Released;  September  5. 1984. 

By  the  Commission. 

1.  A  Notice  of  Proposed  Rule  Making 
in  this  proceeding  was  adopted  on 
December  22, 1982  (48  FR  2148,  January 
18, 1983).  Initiated  in  response  to 
petition  for  rulemaking  filed  by  Senstar 
Security  Systems  Corporation  (Senstar), 
it  proposed  to  amend  Part  15  of  the 
Rules  to  permit  the  operation  of  a 
perimeter  protection  system  at  40.68 
MHz  ±  20  kHz. 

2.  Control  Data  Canada,  Ltd.  (CDC) 
and  Senstar  were  the  only  parties  to  file 
comments  and  reply  comments  in 
response  to  the  Notice.  Senstar 
supported,  with  a  few  minor  changes, 
the  proposal  as  adopted.  CDC  requested 
the  adoption  of  additional  technical 
parameters  (increased  power  and 
frequency  of  operation)  to  permit  greater 
flexibility  in  the  design  and 
development  of  perimeter  protection 
systems.  For  the  reasons  discussed 
below,  we  are  adopting  the  rules,  as 
proposed  in  this  proceeding,  with  a  few 
minor  changes  which  take  the  comments 
into  consideraUon.  We  will  also  be 


initiating  in  the  near  future  rulemaking 
in  this  proceeding  as  indicated  in 
paragraph  9  below. 

3.  A  perimeter  protection  system  is  a 
special  type  of  field  disturbance,  sensor 
designed  to  detect  unauthorized  entry  or 
exit  at  a  secured  facility.'  Expected  use 
of  such  systems  would  be  at  nuclear 
power  plants,  penal  institutions, 
weapons  and  ammunition  depots, 
chemical  and  explosive  manufacturing 
plants,  etc.  It  is  composed  of  ported  or 
leaky  cables  buried  around  the 
perimeter  of  a  facility,  on  which  a  signal 
generates  a  surface  wave  and 
establishes  a  radio  frequency  field. 
When  an  intruder  penetrates  the  field,  a 
disturbances  is  detected  by  the  system. 
A  very  desirable  feature  of  surface  wave 
phenomena,  as  noted  by  Senstar,  is  the 
extremely  low  radiation  level  into  space. 
Most  of  the  FR  energy  is  contained 
around  the  cables.  Two  key  aspects, 
target  cross-section  and  cable 
performance,  are  invxilved  in  designing 
perimeter  protection  systems.  Target 
cross-secton  refers  to  the  detection  of 
human  movement  versus  the  rejection  of 
small  animals  or  objects  which  requires 
frequencies  above  30  MHz.  Cable 
performance  depends  on  the  attenuation 
and  coupling  factors  which,  in  order  to 
be  cost  effective  and  practical,  must  use 
frequencies  between  10  and  100  MHz. 
The  design  criteria  of  perimeter 
protection  systems,  therefore,  justify  the 
need  to  operate  in  the  VHP  region. 

4.  In  the  Notice,  we  proposed  the 
following  technical  specifications  for  a 
perimeter  protection  system:  operation 
limited  to  the  frequency  band  at  40.68 
MHz  ±  20  kHz  with  a  field  strength  not 
to  exceed  50  microvolts/meter  measured 
at  a  distance  of  30  meters  from  any  part 
of  the  system;  emissions  outside  the 
40.68-40.70  MHz  band  limited  to  5 
microvolts/ meter  at  30  meters;  and,  a 
limit  on  power  line  conducted  emissions 
of  250  microvolts.  Operation  is  also 
conditioned  on  the  system  not 
interfering  with  any  authorized 
radiocommunication  operation  and 
accepting  any  interference  that  may  be 
received,  in  accordance  with  §  15.3  of 
the  Rules.  These  are  essentially  the 
same  parameters  suggested  by  Senstar 
in  its  petition.  Since  this  band  is  shared 
with  the  government,  operation  under 
these  specifications  was  coordinated 
with,  and  received  the  concurrence  of, 
the  U.S.  Department  of  Commerce. 


'  A  field  di«turbance  sensor  is  defined  in  {  15.4(j) 
as  "a  restncttd  radiation  device  which  establishes  a 
radio  frequency  field  in  its  vicinity  and  detects 
changes  in  that  field  resulting  from  movement  of 
persons  or  objects  within  the  radio  frequency  field". 
An  intrusion  detector  is  one  example  of  a  device 
operating  under  the  provisions  in  Subpart  F  of  Part 
15. 


National  Telecommunications  and 
Information  Agency  (NTIA),  which 
manages  U.S.  Government  use  of  the 
radio  spectrum. 

5.  The  Notice  cited  the  following 
reasons  for  the  proposal;  The  rules  do 
not  currently  provide  any  operation  in 
the  VHF  region  for  field  disturbance 
sensors;  and  the  use  of  a  band  allocated 
to  industrial,  scientific  and  medical 
(ISM)  equipment  would  minimize  the 
potential  of  interference  to 
radiocommunication  services.  The 
40.66-40.70  band  is  part  of  the  frequency 
spectrum  designated  in  the  Table  of 
Frequency  Allocations  under  S  2.106  of 
the  Rules  for  ISM  applications. 
Radiocommunication   services  operating 
within  this  band  must  accept  harmful 
interference  which  may  be  caused  by 
ISM  applications. 

6.  In  its  comments,  CDC  described  a 
perimeter  protection  system,  called  the 
Guidar  System,  that  it  has  developed  for 
use  in  Canada  and  other  countries.  The 
Guidar  System  is  similar  in  principle  to 
the  Senstar  system,  but  operates  under 
slightly  different  technical  parameters. 
Specifically,  CDC  commented  on  the 
need  to  operate  on  any  frequency  from 
30  to  100  MHz  due  to  differences  in 
design.  It  contends  that,  to  account  for 
design  variations  and  the  growing 
development  of  perimeter  protection 
systems,  additional  frequencies  should 
be  allowed.  It  argues  that  above  60 
MHz,  the  detection  zone  is  better 
confined  than  in  the  lower  VHF  region. 
The  new  rules,  CDC  sustains,  should 
reflect  the  needs  of  other  manufacturers 
and  accommodate  different  designs  such 
as  the  Guidar  System,  which  is  designed 
to  operate  in  the  frequency  regions  of  57 
to  69  MHz.  The  firm  supports  the 
application  of  alternate  methods  to 
open-ported  coaxial  cables  in  designing 
perimeter  systems,  such  as  a  two  wire 
line,  either  open  or  cased  in  a  high 
dielectric  material,  as  in  a  300  ohm  TV 
twin  lead. 

7.  CDC  also  argued  that  the  radiated 
field  strength  levels  for  the  fundamental 
and  spurious  emissions  proposed  in 

§  15.309  are  unduly  restrictive  and  as  a 
result  only  accommodate  systems 
similar  to  the  one  developed  by  Senstar. 
In  lieu  thereof.  CDC  believes  the 
Commission  should  apply  the  limits 
developed  for  Class  A  computing 
devices  in  Subpart  J  of  Part  15  of  the 
rules,  specifically  {  15.810  for  perimeter 
protection  systems.* The  limits  for  Class 


'  Subpart )  of  Part  15  was  adopted  in  1979  by  the 
Commission  to  control  the  interference  potential  of 
computer*  and  similar  electronic  devices,  defined  as 
computing  devices.  Section  1S.810  of  these  rules 
specifies  the  radiated  limit  on  emissons  from 

Continued 
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A  computing  devices  are  3a  50  and  70 
microvolts  per  meter  measured  at  a 

distance  of  30  meters  from  the  device  for 
the  frequency  ranges  30-88  MHZ,  88-216 
MHz  and  216  tro  1000  MHz,  respectively. 
While  these  limits  are  slightly  more 
liberal  (4.5  dB)  than  the  proposed  limit 
for  the  fundamental  frequency  of  a 
perimeter  protection  system,  they  are 
considerably  more  severe  than  the 
proposed  5  microvolt  per  meter  limit  for 
out-of-band  emissions.  The  more  liberal 
limits  of  §  15.810  would  permit  CDC  to 
operate  their  Guidar  System  on  any 
number  of  frequencies  and  at  the  same 
time  not  restrict  the  bandwidth  of  the 
system. 

8.  In  its  reply  comments.  Senstar 
opposed  CDC's  proposed  changes  on  the 
grounds  that  a  relaxation  of  the 
technical  standards  would  increase  the 
interference  potential  of  such  systems  to 
VHF  TV  reception.  Operation  on  the 
same  frequencies  as  allocated  to  VHF 
television  broadcasting,  (54-72  MHz), 
according  to  Senstar,  has  a  greater 
interference  potential  than  operation  on 
frequencies  allocated  for  industrial 
purposes.' The  firm  also  opposed  any 
delay  in  this  proceeding  in  order  to 
allow  interested  parties  an  opportunity 
to  comment  on  the  expanded  frequency 
and  emission  requirements  proposed  by 
CDC.  Senstar  claimed  that  to  delay  this 
proceeding  would  cause  additional  costs 
and  delay  in  the  marketing  of  this  new 
technology.*  CDC,  on  the  other  hand, 
argues  that  the  limits  in  §  15.810  are 
already  considered  acceptable  by  the 
Commission  of  protecting  VHF 
television  broadcasting  and  to  adopt 
more  severe  limits  is  unjustified.  It 
recognized,  however,  that  interested 
parties  have  not  had  an  opportunity  to 
comment  on  its  suggested  changes  and 
therefore  asks  the  Commission  to 
immediately  institute  a  further  notice  in 


computing  devices  designed  to  operate  m  a 
commercial  or  industrial  envirorunent  The 
development  of  the  limits  in  this  section  is  based  on 
pitjtecting  television  broadcasting  and  other 
authorized  radio  services  at  a  distance  of  30  meters 
from  the  device.  See  Bulletin  OST-e2. 
•Understanding  FCXl  Rule*  for  Computing  Devices". 
for  a  more  complete  explanation  of  these  Rules.  The 
Bulletin  is  available  from  the  FCC  Consumer 
Assistance  Office. 

•The  frequency  band  40.68  MHi  ±  20  kHz  is 
allocated  for  industrial,  scientific  and  medical  (ISM) 
purposes.  Radio  communication  services  operating 
within  this  band  must  accept  any  harmful 
interference  that  may  be  experienced  from  the 
operation  of  ISM  equipment  47  CFR  2.106  footnote 
236. 

'Senstar  and  others  are  currently  marketing  a 
perimeter  protection  system  under  the  terms  and 
condiUooa  of  a  waiver  (Order  Granting  Waiver, 
adopted  December  22. 1982.  released  )anuary  6. 
1983.  FCC  82-856).  While  the  technical  standards  in 
the  Order  an  the  same  as  proposed  in  this 
pn)c«eding.  the  firm  argues  that  the  waiver  is 
unduly  r«ttrictiva  in  terms  of  meastirement  of  every 
tyttwa. 


this  proceeding,  if  it  is  considersd 
necessary. 

9.  We  agree,  in  part,  with  Senstar. 
Interested  parties  should  have  an 
opportunity  to  comment  on  CDC's 
proposal.  Also,  while  we  believe  that 
CDC's  comments  and  proposals  may 
have  merit,  additional  testing  and 
comments  from  interested  and  affected 
parties  are  needed  to  complete  our 
evaluation  of  perimeter  protection 
systems  operating  in  the  VHF  spectrum. 
We  are  therefore  adopting  the  rules  as 
proposed  in  this  proceeding  with  the 
exception  of  a  few  changes  concerning 
the  testing  and  administrative 
procedures,  as  discussed  below.  We  will 
also  initiate  a  Further  Notice  of 
Proposed  Rule  Making  in  this 
proceeding. 

10.  In  the  Notice,  we  requested 
comments  on  the  suitability  of  using 
FCC  measurement  procedure,  MP-1,  as 
a  guideline  for  testing  a  perimeter 
protection  system. 'MP-1  was  developed 
to  evaluate  emanation  levels  from  low 
power  remote  control  and  security 
devices  and  associated  receivers,  such 
as  garage  door  openers.  It  specifies  the 
use  of  an  open  field  standard  test  site 
for  measuring  radiated  emissions.  CDC 
and  Senstar  both  filed  comments 
expressing  a  basic  concern  about  the 
adaptability  of  MP-1  to  buried  coaxial 
cable  systems. 

11.  The  commenters  state  that  they  do 
not  believe  that  any  single  test  can 
adequately  verify  that  a  leaky  coaxial 
cable  motion  detection  system  could 
comply  with  the  Commission's 
regulations  in  all  installations.  Because 
of  a  number  of  complex  technical 
considerations,  the  radiated  fields 
produced  by  a  specific  type  of  cable  are 
primarily  location  depentient  and.  to  a 
minor  degree,  also  equipment 
dependent.  According  to  both  firms, 
actual  field  measurements  of  typical 
sites  are  therefore  important. 

12.  CDC  also  expressed  a  concern 
about  measuring  cables  lying  on  the 
surface  or  above  ground.  Due  to  the 
additional  production  of  mode  of 
propagation  caused  by  the  interface 
between  two  dielectrics  (air  and  soil), 
small  changes  in  the  position  of  the 
transmitting  cable  over  the  ground  can 
cause  significant  changes  in  the  coupling 
of  energy  out  of  it.  Since  the  sensor  is 
not  designed  to  be  sold  with  cables  lying 
on  the  ground,  CDC  argues  that  this 
anomalous  behavior  should  not  be 


»MP-l.  entitled  "FCC  Methods  of  Measurements 
for  Determining  Compliance  of  Radio  Control  and 
Security  Alarm  Devices  and  Associated  Receiver*." 
is  available  from  the  FCC  Duplicating  Contractor. 
International  Transcription  Services.  IfflB  M  Street 
NW..  Room  248.  Wa«hingtoa  DC.  20554.  lelaphone: 
(202)  296-7322. 


introduced  in  the  teatiiig  prooedure.  Ttie 
same  appUee  to  air  mounted  cables,  the 
firm  said.  CDC  alao  raqueata  that  the 
Commission  not  tie  the  measurement 
procedure  for  air  mounted  cablet  to  any 
particular  length  of  cable,  for  fear  of 
biasing  the  results  in  favor  of  one 
operating  frequency  over  another. 

13.  In  making  radiated  measurements 
on  a  perimeter  protection  system. 
Senstar  contends  that  it  is  necessary  to 
take  numerous  measurements  at  a 
distance  of  30  meters  from  the 
transmitting  cable  to  determine  an 
accurate  measurement  of  the  field 
strength.  This,  the  commentator  states, 
can  be  a  very  time  consuming  task 
particularly  if  the  perimeter  is  several 
miles  in  length.  Such  testing  would  be 
extremely  costly  and  an  impractical 
burden  if  required  at  all  installations. 
CDC  agrees  that  measurement  at  each 
site  would  place  an  undue  burden  on  the 
manufacturer.  CDC  proposes  that  the 
Commission  adopt  the  following 
measurement  procedure  for  radiated 
emissions: 

Each  new  device  wrhich  a  manufacturer 
wishes  to  market  must  be  measured  for 
radiated  emisaions  at  each  of  its  first  three 
sites.  If  these  emissions  fall  within  the 
allo*ved  limiu,  the  device  can  be  marketed 
without  further  testing.  (CDC  comments,  page 
20.) 

Senstar  suggests  a  minimum  of  four 
installation  sites,  with  both  high-loss 
and  low-loss  mediums  and  various  fence 
structures,  should  be  measured  to 
determine  compliance  of  a  different  type 
of  system. 

14.  We  agree  that  it  is  impractical  and 
perhaps  unduly  burdensome  for  the 
manufacturer  to  measure  each 
installation.  We  also  agree  with  the 
commenters  that  MP-1  is  unsuitable  for 
measuring  radiated  emissions  from  a 
perimeter  protection  system,  since  the 
procedure  was  primarily  intended  to 
measure  radiated  emissions  on  a 
standard  test  site  from  a  low  power 
communication  device  (e.g.  garage  door 
transmitter).  The  reason  for  proposing 
MP-1  is  that  there  are  parts  of  the 
procedure  which  are  applicable  in  the 
general  sense  to  all  radiated  emission 
measurements.  For  example,  the 
specifications  for  the  instrumentation 
and  power  line  measurements  may  be 
used  for  perimeter  protection  systems.  It 
was  not  our  intent  that  these  systems  be 
measured  at  a  standard  test  site  in  the 
same  maimer  as  a  low  power  walkie- 
talkie. 

15.  In  view  of  these  comments,  the  test 
procedures  have  been  revised  somewhat 
in  accordance  with  the  suggestions  of 
the  commentsn.  Measurements  will  be 
made  initially  at  each  installation 
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following  standard  engineering  practices 
in  making  radiated  measurements  on  in- 
situ  equipment.  Once  the  installation 
has  been  tested  and  shown  to  comply, 
the  system  at  that  location  may  be 
labelled  and  thus  operated  without  any 
further  delay.  After  the  system  has  been 
tested  and  shown  to  comply  at  three 
locations,  the  manufacturer  may  file  an 
application  for  certification,  pursuant  to 
the  procedures  in  Subpart  J  of  Part  2  of 
the  rules.  Upon  receipt  of  the  grant  of 
certification,  no  further  testing  will  be 
required  for  that  type  of  system,  unless 
there  is  some  change  that  would 
warrant  further  testing. 

16.  According  to  Senstar.  there  are 
four  main  potential  configurations  for  a 
perimeter  protection  system: 

(a)  Cables  buried  in  soils  ranging  from 
dry  sand  to  heavy  wet  clay,  with  or 
without  vegetation,  or  buried  in  man- 
made  surfacing  materials,  such  as 
gravel,  concrete,  reinforced  concrete  and 
asphalt: 

(b)  Cables  laid  on  the  surface  of  the 
materials  mentioned  in  (1)  above: 

(c)  Cables  mounted  on  or  in  walls  or 
rooftops  composed  of  conventional 
materials: 

(d)  Cables  suspended  in  air  supported 
by  posts  or  standoff  brackets. 

The  information  before  us  indicates  that 
the  radiation  characteristics  of  these 
systems,  and  hence  their  interference 
potential,  depend  in  part  on  where  the 
cables  are  to  be  located.  No  information 
has  been  submitted  about  the 
mterference  potential  of  systems 
operating  above  ground,  such  as  system 
configurations  (b),  (c),  and  (d),  above. 
We  are  particularly  concerned  about 
this  interference  potential  since  there  is 
a  possibility  that  in  the  future  these 
systems  will  be  operated  on  a  number  of 
different  frequencies.  Accordingly,  we 
have  added  a  definition  to  the  new 
rules,  which  for  the  present  restricts  a 
perimeter  protection  system  to  a  buried 
cable  system,  such  as  system 
configuration  (a),  above.  The  question 
about  an  above  ground  perimeter 
protection  system  will  be  raised  again  in 
a  further  notice  in  this  proceeding.  Any 
refinements  to  the  test  procedure  can 
also  be  addressed  at  that  time. 

17.  As  mentioned  in  footnote  4  above, 
the  Commission  granted  a  waiver  to 
Senstar  and  others  to  permit  the 
immediate  marketing  and  use  of  this 
new  technology,  subject  to  certain 
conditions.  According  to  one  of  these 
conditions,  the  waiver  shall  terminate  30 
days  after  the  effective  date  of  any  rules 
adopted  in  this  proceeding.  Since  the 
equipment  authorized  under  such  a 
waiver  is  complying  with  essentially  the 
same  technical  specifications  adopted 


herein,  that  equipment  will  be 
grandfathered  and  subject  to  no  further 
requirements,  with  exception  of  47  CFR 
15.3  and  15.311. 

Final  Regulatory  Analysis 

18.  Pursuant  to  5  U.S.C.  601  et  seq.  an 
Initial  Regulatory  FlexibiUty  Analysis 
was  incorporated  in  paragraph  11  of  the 
Notice  of  Proposed  Rule  Making.  In 
paragraph  13  of  this  NPRM,  written 
comments  on  this  Analysis  were 
solicited  with  the  same  filing  deadlines 
as  comments  on  the  rest  of  the  Notice. 
No  comments  in  response  to  this  request 
ware  received. 

A.  Need  for  and  Objective  of  Rule 

The  Commission  is  establishing  rules 
for  a  perimeter  protection  system  to 
operate  in  the  40.66  to  40.70  MHz  band. 
The  existing  general  rule  provisions  for 
operation  in  such  a  band  are  considered 
inadequate  by  manufacturers. 

B.  Summary  of  Issues  Raised  in 
Comments  on  Initial  Analysis 

No  comments  were  received 
specifically  on  the  Initial  Regulatory 
Flexibility  Analysis  in  the  Notice  in  this 
proceeding.  Since  these  rules  do  not 
impose  any  new  reporting  or  record 
keeping  requirement,  there  is  no 
deleterious  economic  effect  on 
manufacturers  of  a  perimeter  protection 
system  (operating  in  the  40.66  to  40.70 
MHz  band)  whether  a  small  business  or 
large.  In  fact,  since  these  rules  will 
facilitate  continued  growth  of  a  new 
industry,  the  effects  will  be  beneficial, 

C.  Significant  A  Iternatives 

The  regulations  adopted  herein 
respond  to  a  petition  from  the  field 
disturbance  sensor  industry  seeking 
special  rule  provisions  for  sensors 
operating  in  the  40.66-^M).70  MHz  band. 
This  action  is  in  line  with  the  petition. 
No  other  significant  alternatives  are 
apparent. 

19.  Pursuant  to  the  above  and  under 
the  authority  of  sections  4(i),  302  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  it  is  ordered  that  Part 
15  is  amended  as  set  out  in  the 
Appendix  of  this  Order. 

20.  It  is  further  ordered  that  this 
amendment  shall  become  effective 
October  12,  1984.  It  is  also  ordered  that 
perimeter  protection  systems  authorized 
under  the  terms  of  the  order  referenced 
in  footnote  4.  above,  are  hereby 
grandfathered,  subject  only  to 
compliance  with  47  CFR  15.3  and  15.311. 

21.  For  further  information  concerning 
this  Order  contact  Office  of  Science  and 
Technology,  telephone  (202)  653-8247 

(Sees.  4,  303.  48  stat.,  as  amended,  1066.  1082: 
47  U.S.C.  154,  303) 


Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

Appendix 

PART  15— {AMENDED] 

§15.4    [Anwndcd] 

A.  Section  15.4(j)  is  amended  by 
designating  the  current  text  as 
paragraph  (1)  and  adding  a  new 
paragraph  (2)  as  follows; 

[]]  Field  disturbance  sensor.  [1]  *  *  * 
(2)  A  perimeter  protection  system  is  a 
field  disturbance  sensor  which  uses 
buried  leaky  cables  installed  around  a 
facility  to  detect  any  unauthorized  entry 
or  exit.  Its  use  is  Hmited  to  commercial 
and  industrial  locations  away  from 
residential  areas. 
***** 

B.  Part  15,  Subpart  F  is  amended  as 
follows: 

1.  Section  15.305  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 

follows: 

§  15.305    G«n«ral  ttctinical  spedflcatkMtt. 
***** 

(d)  Alternative  to  paragraph  (a)  of  this 
section  a  perimeter  protection  system 
may  be  on  a  frequency  of  40.68  MHz  ± 
20  kHz  subject  to  the  technical  and 
administrative  requirements  in  §§  15.310 
and  15.312  of  this  part. 

2.  A  new  §  15.310  is  added  to  read  as 

follows: 

§  15.310    Technical  requlremants  for  ■ 
p«rlmet»r  protection  system. 

(a)  A  perimeter  protection  system  may 
operate  on  a  frequency  of  40.68  MHz  ± 
20  kHz.  The  frequency  tolerance  of  the 
carrier  frequency  of  the  system  shall  be 
±0.01%.  This  tolerance  shall  be 
maintained  over  the  temperature  range 
of  -20  °C  to  +  50  °C  at  normal  supply 
voltage  and  for  a  variation  in  the 
primary  supply  voltage  from  85  to  115  of 
the  rated  supply  voltage  at  a 
temperature  of  20  "C. 

(b)  The  field  strength  of  the  radiated 
emission  on  the  fundamental  carrier 
frequency  from  any  part  of  the  system 
shall  not  exceed  .50  microvolts  per  meter 
at  distance  of  30  meters  when  measured 
in  accordance  with  the  procedure  in 

§  15.324.  of  this  part. 

(c)  Harmonics  and  spurious  emissions 
on  frequencies  outside  the  band  40.66  to 
40.70  MHz  from  any  part  of  the  system 
shall  not  exceed  5  microvolts  per  meter 
at  30  meters. 

(d)  For  a  perimeter  protection  system   ■ 
designed  to  be  connected  to  a  low 
voltage  public  utihty  power  line,  the 
power  line  conducted  emission  shall  not 
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exceed  250  microvolts  over  the 
frequency  range  from  450  kHz  to  30 
MHz,  when  measured  in  accordance 
with  the  procedure  specified  in  FCC 
Measurement  Procedure  MP-4  entitled 
"FCC  Methods  of  Measurements  of 
Radio  Noise  Emissions  From  Computing 
Devices.'" 

3.  The  present  title  and  text  of  §  15.312 
is  revised  to  read  as  follows: 

§  15.312    Authorization  required. 

(a)  A  field  disturbance  sensor  shall  be 
certificated  prior  to  marketing,  pursuant 
to  Subpart  B  of  this  part. 

(b)  Certification  for  a  perimeter 
protection  system  may  be  obtained  from 
the  Commission  by  filing  an  application 
for  certification  in  accordance  with 
Subpart  B  of  this  part,  along  with  a 
statement  that  the  system  has  been 
tested  at  three  installations  and  found  to 
comply.  Until  such  time  as  certification 
is  granted,  a  given  installation  of  a 
perimeter  protection  system  will  be 
considered  to  be  in  compliance  with  the 
requirements  of  this  part  if  tests  at  that 
installation  show  the  system  to  be  in 
compliance  with  the  technical 
requirements  in  §  15.310.  The  equipment 
at  that  installation  shall  be  labelled  with 
the  compliance  statement  described  in 

§  15.314(a).  Upon  receipt  of  a  grant  of 
certification  by  the  Commission, 
additional  testing  of  the  same  or  similar 
tj'pe  of  system  or  installation  is  not 
required. 

4.  A  new  §  15.324  is  added  to  read  as 
follows: 

§  15.324    Measurement  requirements  for  a 
perimeter  protection  system. 

The  following  procedure  shall  be  used 
to  measure  radiated  emissions  from 
each  installation  of  a  perimeter 
protection  system  to  show  compliance 
with  the  technical  requirements  in 
§  15.310  of  this  part.  An  alternative  test 
procedure  may  be  used,  provided  that  it 
is  acceptable  to  the  Commission  in 
advance  of  the  actual  testing  and  that 
the  procedure  is  detailed  in  the  report  of 
measurements  of  the  system. 

(a)  The  system  shall  be  installed  in 
accordance  with  the  manufacturer's 
installation  procedure  and  verified  that 
it  is  operational.  If  user  controls  are 
provided,  the  maximum  RF  power 
setting  shall  be  used. 

(b)  The  measurements  of  the  system 
shall  be  made  with  a  spectrum  analyzer, 
cadio  noise  meter,  or  other  appropriate 
instrument.  The  6  dB  bandwidth  of  the 
instrument  shall  be  not  less  than  100 
k}l2  over  the  frequency  range  of  30  to 
1000  MHz.  A  peak  detector  circuit  shall 
be  used  for  these  measurements. 


(c)  Measurements  of  the  frequency 
stflbihty.  bandwidth,  and  RF  power 
output  shall  be  made  at  the  transmitter 
and  each  repeater.  The  fundamental 
operating  frequency,  associated 
harmonics  and  spurious  emissions 
within  30  dB  of  the  level  of  the 
fundamental  carrier  shall  be  recorded. 
For  measurement  of  radiated  emissions 
a  calibrated  tuned  dipole  or  an 
appropriate  broadband  antenna  shall  be 
used.  The  antenna  shall  be  varied  in 
height  and  rotated  for  the  measurement 
of  horizontally  or  verticallyjKilarized 
waves  to  obtain  the  maximum  radiated 
emission  at  each  frequency 

(d)  A  search  around  the  perimeter  of 
the  entire  system  shall  be  made  for 
emissions  at  each  of  the  frequencies 
recorded  in  paragraph  (c)  of  this  section. 
These  measurements  should  be  made  at 
a  distance  of  thirtj'  meters  or  less  from 
the  cable  perimeter.  A  calibrated  tuned 
dipole  or  an  appropriate  broadband 
antenna  shall  be  used  for  this  search. 

(e)  At  two  or  three  locations  on  the 
perimeter  at  which  radiated  emissions 
are  maximum,  measurements  shall  be 
taken  at  closer  distances  from  the 
cables.  In  the  event  that  radiated 
emissions  from  the  system  fall  below  the 
ambient  level  before  the  measuring 
distance  is  reached,  extr^ipolation  can 
be  done  to  determine  the  level  at  30 
meters.  In  the  event  that  a  metal  fence 
must  be  crossed  in  measuring  at  various 
distances,  the  location  of  such  a  fence 
shall  be  recorded.  Where  a  system 
encloses  a  protected  area, 
measurements  should  only  be  made  on 
the  outside  of  the  perimeter. 

[FR  Doc  S4-23840  Filed  »-10-«4:  a.-«S  amj  ., 

BLLIMO  CODE  «712-01-«l 


47  CFR  Part  73 

[Gen.  Docket  No.  83-1O09J 

Muitiple  Ownership  of  AM,  FM,  and  TV 
Broadcast  Stations;  Correction 

agency:  Federal  Communications 
Commission, 

ACTION:  Final  rule:  correction, 

summary:  On  August  9,  1984.  the 
Commission  published  a  Report  and 
Order  regardmg  Multiple  Ownership  of 
AM,  FM,  and  TV  Broadcast  Stations  (49 
FR  31877).  The  FCC  number  was 
inadvertently  referred  to  as  83-440  in 
the  Preamble.  This  clarifies  the  FCC 
number  as  64-^350. 


FOR  FUlrrHCR  INFORMATION  CONTACT. 

Trevor  Potter,  Office  of  General  Counsel 
[202]  632-6990, 
William  J,  Tricahco, 

Secretary.  Federal  Communications 

Commission. 

|FT(  Doc  M-23M5  Filed  »-10-M.  »-4S  emi 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Ch.  5 

[AC-84-S] 

Payment  by  Wire  Trerwfer 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Temporary  regulation 

SUMMARY:  This  Acquisition  Circular 
temporarily  amends  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  to  prescribe  a 
Method  of  Payment  clause  for  inclusion 
in  contracts  established  by  GSA  for  use 
by  all  agencies.  This  clause  requires 
contractors  to  furnish  banking 
information  to  enable  agency  paying 
offices  to  make  payment  by  wire 
transfer. 

DATES:  Effective:  August  31. 1984. 

Expiration:  This  Acquisition  Circular 
expires  6  months  after  issuance. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Sanders,  Office  of  GSA 
Acquisition  Policy  and  Regulations, 
Washington,  DC  20405  (202)  523-4740. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  October  4,  1982.  exempted  agency 
procurement  regulations  from  Executive 
Order  12291.  The  General  Services 
Admmistration  (GSA)  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  subetantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq). 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  All  of  the 
information  collection  requirements 
contained  in  the  Acquisition  Circular 
stem  from  Department  of  Treasury 
requirements  which  ha\f'  been  approved 
by  OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq  ) 

List  of  Subjects  in  48  CFR  Part  532  and 
552 

Government  procurement. 
Authority:  40  U  S.C.  486(c). 
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In  48  CFR  Ch.  5.  the  following 
Acquisition  Circular  is  added  in  its 
entirety  to  Appendix  C  at  the  end  of  the 
chapter. 

Dated:  August  31, 1984. 

William  B.  Fer^son, 

Acting  Assistant  Administrator  for 
Acquisition  Policy. 

G«neral  Services  Administration 
Acquisition  Regulation;  Acquisition 
Circular  (AC-84-5) 

August  31. 1984. 

To:  All  GSA  contracting  activities. 
Subject:  Payment  by  wire  transfer  and 
related  clauses. 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR),  48  CFR  Ch.  5  (APD 
2800,12),  to  prescribe  a  Method  of 
Payment  clause  for  inclusion  in  GSA 
contracts  used  by  other  agencies,  and  to 
make  related  changes. 

2.  Background. 

a.  DeparUnent  of  the  Treasury  Bulletin 
83-14,  dated  February  9, 1983,  required 
Federal  agencies  to  implement  ways  and 
means  of  processing  vendor  payments 
by  wire  transfer.  Most  agencies  are  now 
capable  of  making  payments  by  this 
method.  However,  there  are  a  number  of 
exceptions.  In  particular,  the 
Department  of  Defense  issues  checks 
through  its  own  disbursing  offices,  and 
does  not  make  payments  by  wire 
transfer.  In  short,  it  is  not  practicable  at 
this  time  to  contractually  require 
contractors  to  follow  a  uniform 
procedure  with  respect  to  the 
Government's  options  to  make  payment 
by  check  or  wire  transfer. 

b.  The  Method  of  Payment  clause  in 
552.232-73.  which  was  originally 
prescribed  in  FPR  Temporary  Regulation 
66,  Supplement  1,  is  designed  for  use  in 
contracts  under  which  payments  will  be 
made  only  by  the  contracting  agency, 
and  is  not  appropriate  for  use  in 
contracts  under  which  orders  are  placed 
and  payments  made  by  numerous 
agencies.  In  developing  a  clause  for 
inclusion  in  contracts  of  the  latter  type, 
it  was  determined  that,  to  the  extent 
practicable,  contractors  should  be 
advised  of  known  exceptions  to  the 
requirement  for  the  submission  of  bank 
account  information,  and  that  other 
agencies  should  waive  the  submission 
requirements  on  a  case-by-case  basis. 

3.  Effective  date.  August  31,  1984. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  6  months  after  issuance 
unless  canceled  earlier. 

5.  Reference  to  regulation.  Sections 
532.111,  552.232-72.  and  552.232-73. 

6.  Supplementary  information. 


a.  A  memorandum  signed  by  the 
Deputy  Administrator  dated  October  31. 
1983,  subject:  Payment  by  Wire 
Transfer — Treasury  Bulletin  83-14,  and 
FPR  Temporary  Regulation  66, 
Supplement  1,  indicated  that  wire 
transfers  by  GSA/Treasury  would  not 
begin  until  at  least  June  1,  1984. 
Information  has  now  been  received  from 
the  GSA  Office  of  Finance  that  the 
automated  interface  system  between 
GSA  and  Treasury  will  not  be 
operational  until  November  1.  1984,  at 
the  earliest. 

b.  The  Office  of  Management  and 
Budget  (0MB)  has  assigned  OMB 
Control  Number  1510-0050  with  respect' 
to  the  information  collection 
requirements  under  Treasury  Bulletin 
83-14.  This  number  effectively 
supersedes  OMB  Control  Number  3090- 
0141,  which  was  assigned  to  GSA  in 
connection  With  the  issuance  of  FPR 
Temporary  Regulation  66,  Supplement  1. 
Accordingly,  this  Circular  amends  the 
clause  shown  in  552.232-73  to 
incorporate  the  OMB  control  number 
assigned  to  the  Treasury  Department. 
Solicitations  containing  this  clause 
which  have  been  issued  or  forwarded 
for  printing  and  distribution  need  not  be 
amended  to  reflect  this  change, 

7.  Explanation  of  changes. 

a.  Section  532.111  is  revised  to  amplify 
the  applicability  statements,  and  to 
prescribe  a  new  Method  of  Payment 
clause  for  use  in  contracts  under  which 
payments  are  made  by  GSA  and  other 
agencies,  as  follows: 

532. 1 1 1    Contract  clauses. 

(a)  Discounts  for  early  [prompt) 
payment.  The  contracting  officer  shall 
insert  one  of  the  clauses  referenced 
below  in  solicitations  and  contracts 
under  the  conditions  indicated,  in  lieu  of 
the  clause  at  FAR  52.232-8. 

(1)  The  basic  clause  in  552.232-8(a)  is 
for  use  in  contracts  for  supplies  other 
than  multiple-award  schedule  contracts. 

(2)  The  clause  shown  as  Alternate  I  in 
552.232-8(a)  is  for  use  in  solicitations 
and  contracts  for  nonpersonal  services. 

(3)  The  clause  in  552.232-8(b)  is  for 
use  in  multiple-award  schedule 
solicitations  and  resultant  contracts. 
(See  515.605-70.) 

(b|  Payment  due  date.  The  contracting 
officer  shall  insert  one  of  the  clauses  in 
552.232-70  in  solicitations  and  contracts 
under  the  conditions  indicated. 
Additional  clauses  of  a  similar  nature 
may  be  developed  for  use  in  situations 
not  covered  in  552.232-70. 

(c)  Interest  on  overdue  payments.  The 
contracting  officer  shall  insert  one  of  the 
clauses  in  552.232-71  in  all  solicitations 
and  contracts  which  are  subject  to  the 
interest  penalty  requirements  of  the 


Prompt  Payment  Act.  Applicability 
statements  are  included  in  the  preface  to 
the  basic  clause  and  each  of  the 
alternates. 

(d)  Invoice  requirements.  (1)  The 
contracting  officer  shall  insert  the  clause 
in  552.232-72,  modified  as  appropriate, 
in  all  solicitations  and  contracts  for 
supplies  or  services  which  require  the 
submission  of  invoices  as  a  prerequisite 
to  payment  by  the  Government. 

(2)  The  first  five  entries  shown  in 
paragraph  (a)  of  the  clause  are 
prescribed  in  OMB  Circular  A-125. 
Additional  items  of  information  or 
substantiating  documentation  shall  be 
listed  as  appropriate.  In  this  connection, 
all  matters  required  to  constitute  a 
"proper  invoice"  shall  be  listed  in  the 
clause,  notwithstandmg  that  the 
requirement  may  also  be  indicated 
elsewhere  in  the  solicitation/contract, 
because  it  is  this  clause,  together  with 
the  Payment  Due  Date  clause,  which 
provides  a  basis  for  withholding 
payment  (if  necessary)  without  incurring 
a  late  payment  penalty. 

(3)  Anything  listed  in  paragraph  (b)  of 
the  clause  is  requested  for  the 
convenience  of  the  Government,  but  is 
not  a  "proper  invoice"  requirement.  The 
use  of  this  paragraph  is  optional. 

(e)  Method  of  payment.  The 
contracting  officer  shall  insert  one  of  the 
clauses  in  552.232-73  in  solicitations  and 
contracts  when  it  is  anticipated  that 
payments  of  $25,000  or  more  may  be 
made  under  any  of  the  resultant 
contracts. 

(1)  The  clause  in  552.232-73(a)  is  for 
use  when  payments  will  be  made  solely 
by  GSA.  However,  this  clause  shall  also 
be  used  if  other  agencies  are  authorized 
to  place  orders  and  make  payments 
under  resultant  contracts,  provided  that 
individual  orders  placed  by  such 
agencies  will  be  for  less  than  $25,000 
(e.g.,  orders  limited  to  $10,000  under 
indefinite  quantity  contracts  for  repairs 
and  alterations). 

(2)  A  clause  substantially  as  shown  in 
552.232-73(b)  shall  be  used  when 
payments  will  be  made  by  GSA  and/or 
other  agencies. 

b.  Section  552.232-72(a)(6)  is  amended 
as  follows  to  reflect  in  the  body  of  the 
clause  that  after  the  first  five  entries  in 
the  "proper  invoice"  portion  of  the 
clause,  additional  entries  are  to  be 
inserted  (if  applicable)  by  the 
contracting  officer. 

552.232-72    Invoice  requirements. 

As  prescribed  in  532.111(d),  insert  the 
following  clause  in  solicitations  and 
contracts  for  supplie.^  or  services  which 
require  the  submission  of  invoices. 
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(6)  |Note:  Continue  hsting  other 
i.^.formation  or  documentation  necessary  to 
effect  payment  under  the  contract.  When  the 
Method  of  Payment  clause  m  552.232-73(bl  is 
used,  insert  a  statement  substantiaily  as 
follows:  "Information  necessai^'  to  enable  the 
Government  to  make  payment  by  wire 
transfer  shall  be  furnished  in  accordance 
wilh  the  Method  of  Payment  clause  of  this 
contract."] 

fb)"  • 
(End  of  Clause) 

c.  Section  552.232-73  is  amended  to 
change  the  0MB  control  number 
currently  shown  in  the  clause,  to  add  a 
new  clause,  and  to  arrange  these  clauses 
under  paragraphs  fa)  and  (b). 
respectively,  as  follows: 
552.232-73    Method  of  payment. 

(a)  As  prescribed  in  532.m(e](l]. 
insert  the  following  clause. 

Mpthod  of  Payment  (.Aug  1984) 
•  «  •  •  * 

fd)  The  oocument  furnishing  the 
information  required  in  paragraphs  (bj  and 
(c)  must  be  dated  and  contain  the  signature, 
title,  and  telephone  number  of  the  Contractor 
official  authorized  to  provide  it.  as  well  as 
the  Contractors  name  and  contract  number 
(OMB  Control  Number  1510-0050). 


(End  of  Clause) 

(b)  As  prescribed  in  532.111|e)f2), 
insert  the  following  clause. 

Method  of  Payment  (.\ug  1984) 

la)  Poyniprt  options.  Payments  under  this 
contract  will  be  made  either  by  check  or  by 
wire  transfer  through  the  Treasury  Financial 
Communications  System  at  the  option  of  the 
Government. 

(bj  Informatjor.  requ-ements  to  accomplish 
pc\mep.t  by  H;ne  transfer  The  Contractor 
shdil  include  the  following  information  on.  or 
as  an  attachment  to.  each  invoice  showing  an 
amount  due  of  $25,000  or  more  (excl-jsive  of 
discounts  for  early  payment),  except  as 
p-'ovided  in  paragraph  (c)  of  this  clause 
(OMB  Control  .Number  1510-0050',. 

(1)  .Name,  address,  and  telegraphic 
abbreviation  of  the  rece:ving  financial 
institution 

(2)  Receiving  finani-iai  institution's  9-digil 
.A.merican  Bankers  Association  (AB.M 
identifying  number  for  routing  t.'-ansfer  of 
funds.  (Provide  this  number  only  if  the 
receiving  financial  institution  has  access  to 
the  Federal  Reserve  Communications 
S\stem.) 

|3)  Recipients  name  and  account  number 
at  the  receiving  financial  institution  to  be 
credited  with  the  funds. 

(4)  If  the  receiving  financial  institution  does 
not  have  access  to  the  Federal  Reserve 


Communications  System,  pix)vide  the  name  of 
the  correspondent  financial  institution 
through  which  the  receiving  financial 
institution  receives  electronic  funds  transfer 
messages.  If  a  correspondent  financial 
institution  is  specified,  also  provide: 

(i)  Address  and  telegraphic  abbreviation  of 
the  correspondent  financial  institution 

(ii)  The  correspondent  financial 
institution's  9-digit  ABA  identifying  number 
for  routing  transfer  of  funds. 

(c)  Exceptions.  The  banking  information 
specified  in  Paragraph  (b)  of  this  clause  is  not 
required  to  be  furnished  to  the  Department  of 
Defense,  the  United  States  Postal  Service  or 
the  Tennessee  Valley  Authority  Information 
furnished  to  the  Veterans  Administration 
shall  be  by  special  arrangement  and  in 
accordance  with  instructions  .'■eceived  from 
that  agency.  Other  agencies  or  departments 
thereof  may  waive  the  requirements  of  this 
clause  by  a  notice  on  delivery  orders,  or  by 
other  means. 

(End  of  Clause) 

Allan  W.  Beres. 

.Assistant  AdminisLrator  for  Acquisition 
Policy 
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Tuesday.  September  11.  1984 


This   sectton   of   the   FEDERAL   REGISTER 
cofitains  notices  to  the  put)tic  of  the 
proposed   Issuance  of   rules   and 
regulations.   The  purpose  of  these  notices 
is  to  gn/e  Interested  persons  an 
opportunity   to   participate   in   the   rule 
making   prror  to      the  adoption   of  the  final 
nites. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docfcat  No.  84-NM-66-AO] 

Airworttiiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  that  would 
require  replacement  of  the  existing  ram 
air  turbine  (RAT)  rotary  actuator 
electric  motor  with  an  improved  motor 
incorporating  additional  exterior  sealing 
and  breather  hole  modifications.  During 
testing  it  was  fund  that  moisture  could 
accumulate  in  the  motor  and  freeze.  This 
kept  the  RAT  from  deploying.  This 
action  is  necessary  to  ensure  ♦he  RAT 
will  deploy  if  needed. 

DATES:  Comments  must  be  received  on 
or  before  October  23, 1984.  Compliance 
required  within  90  days  after  the 
effective  date  of  this  AD.  unless  already 
accomplished. 

ADDRESSES:  The  applicable  Service 
Bulletin  may  be  obtained  from  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707,  Seattle,  Washington  98124. 
This  information  may  also  be  examined 
at  the  address  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken,  Systems  and 
Equipment  Branch,  A.\'M-130S,  Seattle 
Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South,  Seattle. 
Washington;  telephone  (206)  431-2947. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
and  be  submitted  in  duplicate  to  the 
address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  rules  docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  rules 
docket.         I 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention;  Airworthiness 
Directive  Rules  Docket  No.  84-NM-66- 
AD,  17900  Pacific  Highwav  South. 
C-68966.  Seattle.  Washing'ton  98168. 

Discussion 

During  qualification  testing  of  the 
RAT  rotary  actuator  electric  motor  to 
verify  satisfactory  performance  under 
icing  conditions,  the  motor  brake 
armature  did  not  release  and  the  RAT 
did  not  deploy.  Investigation  revealed 
moisture  had  accumulated  on  the  brake 
rotor  and  had  caused  the  brake 
armature  to  become  frozen  to  the  rotor 
whan  the  motor  was  exposed  to  sub- 
zero temperatures.  The  RAT  is  present 
on  the  airplane  to  provide  hydraulic 
power  for  the  flight  controls  in  the  event 
of  loss  of  both  engines,  and  is 
automatically  deployed  during  engine 
spin-down.  It  can  also  be  manually 
deployed.  The  RAT  is  the  only  source  of 
hydraulic  power  for  primary  flight 
controls  in  the  failure  condition.  If  the 
RAT  cannot  be  deployed  because  the 
deployment  motor  is  frozen,  there  will 
be  no  powered  flight  controls  available 
if  both  engines  are  lost. 

Since  other  Model  767  airplanes  are 
equipped  with  RAT  deployment  motors 


which  are  subject  to  freezing,  an 
airworthiness  directive  is  being 
proposed  which  would  require 
replacement  of  the  existing  motors  with 
a  new  motor  having  improved  exterior 
sealing  and  modified  breather  holes  to 
prevent  moisture  from  entering  the  rotor 
casing  and  to  improve  circulation 
around  the  motor  and  armature.  The 
existing  motors  may  be  modified  with  a 
vendor-supplied  kit  to  update  the  motor 
to  the  acceptable  configuration. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD; 
that  it  will  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  removal,  modification,  and 
installation,  and  that  the  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  would  be  $10,200.  For  these 
reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  No 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  I'roposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  39.13)  is 
amended  by  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  767 

airplanes  noted  in  the  Boeing  Service 
Bulletin  listed  below.  To  prevent  freezing 
of  the  ram  air  turbine  (RAT)  actuator 
motors  and  ensure  deployment  of  the 
RAT  when  required,  accomplish  the 
following  within  90  days  after  the 
effective  date  of  this  AD.  unless  already 
accomplished: 

A.  Replace  the  RAT  rotary  actuator  electric 
motor  P/N  S258T711-3  with  motor  P/N 
S258T7n-4.  and  operationally  test  the  RAT 
deployment  system  in  accordance  with 
Boeing  Service  Bulletin  767-29-17,  Revision  2 
dated  )une  29.  1984.  or  later  FAA  approved 
revision.  A  -3  motor  may  be  modified  to  a  -4 
configuration  by  accomplishing  rework  in 
accordance  with  EEMCO  Service  Bulletin 
5076-29-1,  Revision  1.  dated  June  25. 1984,  or 
later  FAA  approved  revision. 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 
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C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  replacements  required  bv 
this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  above 
specified  service  bulletins  from  the 
manufacturer  may  obtain  copies  upon  request 
to  the  Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle.  Washington  96124,  or" 
they  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle.  Washington. 
(Sees.  313(a).  314(a),  and  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U  S.C.  1354(a),  1421  through  1430,  and  1502): 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lanuary  12.  1983);  and  14  CFR  11.85) 

Note. — (-or  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  detemimed  that 
this  document  (1)  mvolves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26.  1979); 
and  It  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities,  since  few.  if  any, 
Model  767  series  airplanes  are  operated  by 
small  entities.  A  regulatory  evaluation  has 
been  prepared  and  has  been  placed  in  the 
public  docket. 

Issued  m  Seattle,  Washington,  on  August 
24,  1984. 

Wayne  ].  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

[FR  [)oc  84-23887  Filed  9-10-S4.  8:«  ami 
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14  CFR  Part  39 

[Dockat  No.  84-NM-S3-AD] 

Alrwortt>lnea«  Directives;  Airbus 
Industrie  Model  A300  B2  and  B4  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemakinc 
(NPRM). 


SUMMARY:  This  notice  proposes  an 
ainvorthiness  directive  (.AD)  that  would 
require  inspection  and  repairs,  as 
necessary,  of  the  fuselage  longitudinal 
lap  joints  and  circumferential  joints,  and 
of  the  stringers  and  doublers  for  bonding 
delamination  and  cracks  on  certain 
Airbus  Industrie  Model  A300  B2  and  B4 
series  airplanes.  Several  cases  of 
bonding  delamination  in  these 
components  have  been  reported.  If  this 
condition  is  not  corrected,  it  has  the 
potential  of  leading  to  rapid 
decompression  of  the  aircraft. 
DATES:  Comments  must  be  received  no 
later  than  October  29, 1984. 


AOORESSCS:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France,  or  may  also  be 
examined  at  the  Foreign  Aircraft 
Certification  Branch.  ANM-150S,  Seattle 
Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sulmo  Mariano,  Foreign  Aircraft 
Certification  Branch,  ANM-150S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South.  Seattle. 
Washington;  telephone  (2061  431-2979. 
Mailing  address;  F.AA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seatt!»,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  "(NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NTvl- 
83-AD.  17900  Pacific  Highway  South, 
C-6896e.  Seattle,  Washington  98168. 

Discussion 

The  French  Civil  Aviation  Authority 
(DGAC)  has,  in  accordance  with 
existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  bonding 
delamination  and  corrosion  on  the 
fuselage  structure  of  the  Airbus 
Industrie  A300  airplane.  The  DGAC  has 
issued  an  airworthiness  directive  which 
has  classified  three  Airbus  Industrie 


service  bulletins  pertaining  to  this 
subject  as  mandatory.  The  problems  are 
as  follows: 

A.  During  scheduled  maintenance, 
several  aircraft  have  been  found  to  have 
bonding  delamination  of  the  fuselage 
longitudinal  lap  joints  and 
circumferential  joints.  Laboratory 
investigations  have  shown  that 
delamination  is  caused  by  bondline 
corrosion  and  by  surface  pretreatment 
problems.  Additional  investigations  of 
delamination  have  indicated  the 
presence  of  corrosion  with  a  large 
amount  of  corrosion  products  and 
bulging  of  skin  panels  between  the 
nvets.  Intergranular  cracks  around  thr 
countersinks  have  also  been  detected.  If 
left  uncorrected,  the  damage  mentioned 
above  could  lead  to  rapid 
decompression  of  the  aircraft.  Airbus 
Industrie  Service  Bulletin  A300-53-148 
prescribes  repetitive  inspections  and 
repair,  if  necessary,  of  the  fuselage 
structure  for  bonding  delamination. 

B.  One  operator  has  reported 
existence  of  severe  corrosion  and 
bonding  delamination  in  the  lap  joint 
31LH  between  frames  26  and  31.  The 
aircraft  concerned  had  logged 
approximately  10,400  fiight  hours  and 
6,940  flights.  The  most  severely  corroded 
area  was  about  8  inches  in  length  and 
showed  clear  signs  of  bulging  of  the 
outer  skin  between  the  two  rivet  rows. 
The  bulging  found  was  almost  0.08-inch, 
caused  by  corrosion  products.  A 
specimen  from  the  corroded  area  was 
subjected  to  a  detailed  laboratory 
examination.  At  some  time  after 
delamination,  moisture  had  penetrated 
into  the  crevice,  leading  to  the  formation 
of  corrosion  and  subsequent  loss  of 
aluminum  cladding.  Thereafter,  pitting 
and  intergranular  corrosion  continued, 
gradually  forming  corrosion  products, 
which  then  caused  deformation  of  the 
skin  panel  between  the  rivet  rows.  Since 
the  skin  panel  and  doubler  are  restricted 
in  their  movements  by  the  rivets,  high 
f]exural  stresses  occur  in  the  immediate 
vicinity  of  the  countersinks  and  finally 
give  rise  to  crack  formation.  The 
laboratory  examination  showed  a 
number  of  small  cracks  around  the  rivet 
holes.  Airbus  Industrie  Service  Bulletin 
A30O-53-178  prescribes  repetitives 
inspections  and  repairs,  if  necessary,  of 
the  fuselage  structure  for  corrosion  and 
cracks. 

C.  Bonding  delamination  of  stringers 
and  doublers  during  scheduled 
maintenance  was  also  found. 
Laboratory  investigation  showed  that 
bonding  separation  was  caused  by  local 
adhesion  failures  which  occur  because 
of  problems  with  the  pickling  and 
rinsing  treatmenH)f  skin  panels  prior  to 
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bonding.  Uncontrolled  debonding 
propagation  in  these  components  could 
lead  to  a  significant  reduction  in  static 
strength  of  the  fuselage  structure, 
leading  to  an  inability  of  the  structure  to 
withstand  limit  loads.  Airbus  Industrie 
Service  Bulletin  A300-53-149  prescribes 
repetitive  inspections  and  repairs,  as 
necessary,  of  stringers  and  doublers  for 
bonding  delamination. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
actions  mentioned  above. 

It  is  estimated  that  27  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  550 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $594,000. 

For  these  reasons,  the  proposed  rule  is 
not  considered  to  be  a  major  rule  under 
the  criteria  of  Executive  Order  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Airbua  Industrie:  Applies  to  Model  A300  B2 
and  B4  series  airplanes,  manufacturer 
serial  numbers  003  through  156, 
certificated  in  all  categories.  To  prevent 
rapid  decompression  of  the  aircraft, 
accomplish  the  following  within  the  time 
schedules  indicated  below,  unless 
previously  accomplished: 
A.  Prior  to  the  threshold  limits  specified  in 
Table  1  of  Airbus  Industrie  Service  Bulletin 
A300-53-148,  Revision  5.  dated  May  10,  1964, 
or  within  6  months  after  the  effective  date  of 
this  AD.  whichever  is  later,  inspect  the 
fuselage  longitudinal  lap  joints  and 
circumferential  joints  for  bonding 
delamination  in  accordance  with  the 
acconiplishinent  instructions  of  the  service 
bulletin. 

1.  If  no  delamination  is  detected,  repeat 
these  inspectiont  in  accordance  with  the 
schedule  afaowm  in  Table  1  of  the  service 
bulletin. 

2.  If  delamination  is  detected  in  any  of  the 
inspections  above,  perform  the  actions 


indicated  in  Figure  3,  Follow-up  Action,  of  the 
service  bulletin. 

B.  Prior  to  the  threshold  hmits  specified  in 
Figure  1,  Inspection  Program,  of  Airbus 
Industrie  Servioe  Bulletin  A300-53-17a 
Revision  3.  datod  April  9. 1984,  or  within  6 
months  after  the  effective  date  of  this  AD. 
whichever  is  later,  visually  inspect  for 
corrosion  and  cracks,  and  repair  if  necessary. 
the  bonded  longitudinal  lap  joints  and 
circumferential  joints  specified  in  Figure  1  of 
the  service  bulletin,  in  accordance  with  the 
accomplishment  instructions  of  the  service 
bulletin.  Repeat  the  inspections  in 
accordance  with  the  schedule  shown  in 
Figure  1  of  the  service  bulletin. 

C.  Prior  to  the  threshold  limits  specified  in 
Figure  1.  Inspection  Frequency,  of  Airbus 
Industrie  Service  Bulletin  A300-53-149, 
Revision  5,  dated  April  19. 1984.  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  is  later,  inspect  and  repair,  if 
necessary,  all  t)onded  stringers  between 
frame  18  and  frame  80  and  all  bonded 
doublers  between  frame  1  and  frame  80.  for 
bonding  delamination  in  accordance  with  the 
accomplishment  instructions  of  the  service 
bulletin.  These  inspections  must  be  repeated 
according  to  the  schedule  shown  in  Figure  1 
of  the  service  bulletin. 

D.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  F.'\A,  .Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections,  repairs,  and/ 
or  modifications  required  by  this  AD. 

(Sec.  313(a).  314(a).  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1956  (49  U.S.C. 
1354(a|,  1421  through  1430.  and  1502);  49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449,  January 
12, 1983);  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26.  1979); 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
Significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any. 
Airbus  Industrie  Model  A3no  airplanes  are 
operated  by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  FunTHER 

INFORMATIOM  CONTACT.  ' 

Issued  in  Seattle.  Washington,  on  August 
2a  1984. 

Wayne  |.  Bariow. 

AcUag  Direcior.  North  west  Mountain  Region. 

[FR  Dk.  St-^Saas  FHmI  V-lO-t*:  MS  am) 
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14  CFR  Part  39 

lOocket  No.  M-NM-M-AO) 

Airworthiness  Directives:  Short 
Brothers  Ltd.  Model  SD3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  amendment  proposes  an 
airworthiness  directive  (AD)  applicable 
to  certain  Short  Brothers  Ltd.  Model 
SD3-60  series  airplanes  which  would 
require  replacement  of  the  existing  pilot 
type  oil  cooler  air  intake  scoop  with  a 
"D"  type  scoop.  Several  instances  of 
icing  of  the  existing  scoop  have  been 
reported  while  operating  in  severe  icing 
conditions.  Partial  blocking  of  the  scoop 
by  ice  results  in  high  oil  temperatures 
which  could  require  shutdown  of  an 
engine  during  flight. 

DATES:  Comments  must  be  received  no 
later  than  September  29, 1984. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Shorts  Aircraft.  1725  Jefferson  Davis 
Highway,  Suite  510,  Arlington,  Virginia 
22202,  or  may  be  examined  at  the 
Foreign  Aircraft  Certification  Branch, 
AISTM-ISOS.  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Harold  N.  Wantiez.  Foreign  Aircraft 
Certification  Branch,  ANM-150S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle. 
Washington;  telephone  (206)  431-2977. 
Mailing  address:  FAA,  f^orthwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168, 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 


Fedi 


ral  Regtoter  /  Vol.  49.  No.  177  /  Tuesday.  September  11.  19M  /  Ploposed  Rulei 


both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtam  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
96-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 
Discussion 

The  Civil  Aviation  Authority  of  the 
United  Kingdom  (CAA)  has  classified 
Short  Brothers  Ltd.  Service  Bulletin 
SD260-71-05  as  mandatory.  Service 
experience  and  evaluation  by  the 
manufacturer  has  shown  that  the 
existing  pitot  type  oil  cooler  air  intake 
scoop  fitted  to  the  SD3-60  airplane 
tends  to  ice  more  easily  than  the  "D" 
type  scoop  fitted  to  the  SD3-30  airplane. 
Several  reports  of  high  oil  temperatures 
have  been  reported  while  operating  in 
severe  icing  conditions.  Investigation 
revealed  that  this  was  caused  by  ice 
blocking  the  oil  cooler  air  intake  scoop. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  the 
installation  of  "D"  type  oil  cooler  air 
intake  scoops  in  place  of  the  existing 
pitot  type  scoops. 

It  is  estimated  that  approximately  10 
airplanes  of  U.S.  Registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  16  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Modification  parts  are 
provided  by  the  manufacturer  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $6,400.  For  these 
reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any.  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Short  Brothers  Ltd:  Applies  to  Model  SD3-eO 

airplanes  as  listed  m  Short  Brothers 
Service  Bulletin  SD360-71-05.  dated 
March  1984,  certificated  in  all  categories. 
Compliance  is  required  as  indicated 
unless  previously  accomplished.  To 
prevent  icing  of  the  oil  cooler  air  intake 
scoop,  accomplish  the  following: 

A.  Within  60  days  after  the  effecUve  date 
of  this  airworthiness  directive  (AD),  install 
the  "D"  type  oil  cooler  air  intake  scoop  on 
both  intake  cowls  in  accordance  with  Short 
Brothers  Ltd.  Service  Bulletin  SD360-71-05, 
dated  March  1984. 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountam  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/ or 
modifications  required  by  this  AD. 

(Sees.  313(a).  314(a).  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1956  (49 
use.  1354(a),  1421  through  1430,  and  1502); 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291.  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28,  1979); 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibihty  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any. 
Short  Brothers  Ltd.  Model  SD3-60  series 
airplanes  are  operated  by  entities.  A  copy  of 
a  draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "fob  further  information 

CONTACT." 

Issued  in  Seattle,  Washington,  on  August 
30. 1984. 

Wayne  I.  Barlow, 

Actjng  Director.  Northwest  Mountain  Region. 
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ACTKM:  Notice  of  proposed  rulemakinB 
(NPRM). 


14  CFR  Part  39 

[Dodcet  No.  M-MM-62-A01 

Alrworthln«n  DtrsctlvM;  Bo«tng 
Model  767-200  Alrpiane* 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMAiiv:  This  notice  proposes  to  add  a 
new  airworthiness  directive  (AD) 
applicable  to  Boeing  Model  767-200 
airplanes  which  requires  a  fuel  tank  low 
temperature  limit  of  -35  *F  (-37  'C) 
and  replacement  of  the  fuel  boost 
pumps.  There  have  been  reports  of  fuel 
boost  pumps  seizing  when  exposed  to 
low  fuel  temperatures  in  service.  This 
action  is  necessary  to  preclude  loss  of 
all  fuel  boost  pressure  and  subsequent 
potential  fw  multiple  engine  flameout. 

DATES:  Comments  must  be  received  on 
or  before  October  1, 1984. 

ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124,  or  may  be 
examined  at  the  Propulsion  Branch, 
ANM-140S.  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOH  RifrrHBI  nWONMA-nON  CONTACT 

Mr.  Steven  P.  Claric.  Propulsion  Branch. 
ANM-140S.  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington; 
telephone  (206)  431-2964.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

SUPPLEftKNTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  AH 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  perscHi  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  fNHlM) 
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by  submitting  a  request  to  the  Federal 
Aviation  Administration  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness 
Directive  Rules  Docket  No.  84-NM-62- 
AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Background 

There  have  been  19  reported 
occurrences  of  fuel  boost  pump  circuit 
breaker  trips  on  the  Boeing  Model  767- 
200  airplane.  The  circuit  breaker  tripping 
was  found  to  be  caused  by  an  electrical 
overload  due  to  the  boost  pump  seizing 
when  exposed  to  low  temperature  fuel. 
The  boost  pump  seizures  were  due  to 
differential  shrinkage  during  cooling  of 
the  aluminum  pump  bearing  housing  and 
the  steel  armature  shaft.  To  correct  this 
condition,  a  new  design  pump  with 
increased  shaft-to-bearing  clearance 
and  a  modified  bearing  housing  is  being 
made  available. 

Three  Model  767  flights  resulted  in 
multiple  boost  pump  seizures.  On  one 
flight,  all  four  main  pumps  seized, 
resulting  in  suction  feed  to  both  engines. 
Operation  of  one  pump  restored,  but  the 
flight  continued  with  one  engine  on 
suction  feed.  Suction  feed  operation  has 
resulted  in  engine  flameout  under  some 
conditions. 

Since  this  condition  may  exist  or 
develop  on  other  airplanes  of  this  type, 
a  fule  tank  low  temperature  limit  of  -35 
T  (-37  °C)  is  proposed  to  preclude  fuel 
boost  pump  seizures  in  flight.  It  is 
further  proposed  that  this  fuel 
temperature  limitation  may  be  removed 
when  at  least  one  boost  pump  in  each 
main  fuel  tank  and  at  least  one  boost 
pump  in  the  center  auxihary  fuel  tank  (if 
activated)  is  replaced  with  improved 
pumps.  This  replacement  would  have  to 
be  accomplished  within  one  year  after 
the  effective  date  of  the  AD.  Within  iwo 
years  after  the  effective  date  of  the  AD, 
both  boost  pumps  in  each  main  fuel  tank 
and  both  boost  pumps  in  the  auxiliary 
fuel  tank  (if  activated)  would  have  to  be 
replaced  with  improved  pumps. 

It  is  estimated  that  52  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  8 
manhours  per  airplane  to  replace  all  of 
the  boost  pumps  and  0.5  manhour  to 
install  the  required  placard,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  The  required  placard  would 
be  provided  without  cost  to  the 
operators.  The  replacement  pumps  may 
be  reworked  from  the  existing  stock  at  a 
cost  of  $2,000  per  pump,  or  purchased 
new  at  approximately  $9,600  each  for 
main  pumps  and  $12,000  each  for 
override  pumps.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
to  the  U.S.  operators  is  $641,680  for 


reworked  pumps  or  $3,262,480  for  newly 
purchased  pumps.  For  these  reasons,  the 
proposed  rule  is  not  considered  to  be  a 
major  rule  under  the  criteria  of 
Executive  Order  12291.  Few,  if  any, 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
i  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Boeing:  Applies  to  the  Model  767-200  series 
airplanes  certificated  in  all  categories. 
Compliance  is  required  as  indicated 
unless  previously  accomplished.  To 
prevent  boost  pump  seizures  in  flight, 
accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD.  install  a  cockpit  placard  which 
limits  fuel  tank  temperatures  to  -35  °F  (-37 
'C),  in  accordance  with  Boeing  Service 
Bulletin  767-28-14  dated  jfune  20.  1984,  or 
later  FAA  approved  revision. 

B.  Within  one  year  after  the  effective  date 
of  this  AD.  replace  at  least  one  fuel  boost 
pum.p  in  each  main  fuel  tank  and  at  least  one 
fuel  boost  pump  in  each  center  auxiliary  fuel 
tank  (if  activated)  with  an  improved  boost 
pump,  in  accordance  with  Boeing  Service 
Bulletin  767-28-14  dated  June  20,  1984,  or 
later  FAA  approved  revision. 

C.  Within  two  years  after  the  effective  date 
of  this  AD,  replace  all  fuel  boost  pumps  in 
each  main  tank  and  all  fuel  boost  pumps  in 
each  center  auxiliary  tank  (if  activated)  with 
improved  fuel  boost  pumps,  in  accordance 
with  Boeing  Service  Bulletin  767-28-14  dated 
June  20. 1984.  or  later  FAA  approved  revision. 

D.  The  fuel  temperature  limitation  and 
cockpit  placard  required  by  paragraph  A., 
above,  may  be  removed  after  at  least  one 
improved  fuel  boost  pump  is  installed  in  each 
tank  location  required  by  paragraph  B.. 
above. 

Note. — The  center  auxiliary  fuel  tank  boost 
pumps  need  not  be  replaced  on  airplanes 
with  deactivated  center  auxiliary  fuel  tanks 
(i.e.,  those  not  able  to  be  fueled),  however, 
this  deviation  must  be  recorded  in  the 
permanent  aircraft  records.  All  center 
auxiliary  fuel  tank  boost  pumps  must  be 
replaced  with  the  improved  boost  pumps 
identifed  in  Boeing  Service  Bulletin  767-82-14 
prior  to  activation  of  the  center  auxiliary  fuel 
tank. 

E.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certiflcation  Office,  FAA,  Northwest 
Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 


(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1421  through  1430,  and  1502): 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-499, 
January  12.  1983):  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291;  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26,  1979): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few.  if  any. 
Model  767  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  further 

INFORMATION  CONTACT." 

Issued  in  Seattle,  Washington,  on  August 
31. 1984. 

Wayne ).  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

[FR  Doc  84-23898  Filed  »-10-84:  &45  am) 
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14  CFR  Part  39 

[Docket  No.  S4-NM-40-AD] 

Airworttiiness  Directives;  British 
Aerospace  Model  HS  748  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  an 
airworthiness  directive  (AD)  that  would 
require  inspections,  modifications,  and 
repairs  as  necessary,  to  passenger  and 
cargo  door  components  on  certain 
British  Aerospace  Model  HS  748 
airplanes  to  correct  improper  door 
closing,  jamming  and  false  closing 
indications.  Certain  unsafe  conditions 
have  been  discovered  relative  to  doors 
jamming,  improper  latching  indications, 
and  locking  mechanism  failures.  This 
action  is  necessary  to  ensure  that  all 
doors  properly  close  and  lock. 

DATE:  Comments  must  be  received  no 
later  than  October  29,  1984. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Inc.,  Librarian,  Box 
17414,  Dulles  International  Airport, 
Washington,  D.C.  20041  or  may  also  be 
examined  at  the  Foreign  Aircraft 
Certification  Branch,  ANM-150S,  Seattle 
Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region,  9010  East 
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Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sulmo  Mariano.  Foreign  Aricraft 
Certification  Branch,  ANM-150S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington,  telephone  (206)  431-2979. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NFRM 

Any  person  may  obtam  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
40-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  a 
number  of  unsafe  conditions  that  may 
exist  on  the  passenger  and  cargo  door 
components  of  British  Aerospace  Model 
HS  748  airplanes.  These  may  be 
corrected  by  incorporating  ten  (10) 
separate  mandatory  service  bulletins. 
The  unsafe  conditions  and  corrective 
actions  are  described  as  follows: 

A.  Modification  6853  !s  designed  to  prevent 
locking  of  the  baggage  door  from  the  outside 
of  the  airplane,  thus  insuring  that  the  door  is 
properly  locked  from  the  in.side  by  a  crew 
member.  A  wear  indicator  plate  is  also 
installed  to  show  when  cam  replacement  is 


necessary  to  prevent  jamming  (Reference: 
British  Aerospace  HS  748  Service  Bulletin  52/ 
94) 

B.  Modification  6856  prescribes  the 
installation  of  a  wear  indicator  plate  on 
passenger  and  crew/freight  doors  to  show- 
when  cam  replacement  is  necessary  to 
prevent  jamming.  (Reference:  British 
Aerospace  HS  748  Service  Bulletin  52/95] 

C.  Modification  6859  prescribes  the 
installation  of  improved  door  aperture  micro 
switch  mountings  and  switches  on  baggage, 
passenger,  and  crew/freight  doors  for  all 
airplanes  except  those  equipped  with  the 
large  freight  door,  or  which  have 
incorporated  modifications  3133  or  3146.  to 
prevent  false  door  unsafe  warnings, 
(Reference:  British  Aerospace  HS  748  Service 
Bulletin  52/96) 

D.  Modification  6862  prescnbes  the 
installation  of  decal  warning  labels  on 
passenger,  baggage,  and  crew/freight  doors 
to  correctJy  llustrate  the  locking  indications 
as  given  by  the  mechanical  indication 
system,  (Reference:  British  Aerospace  HS  748 
Service  Bulletin  52/97) 

E.  Modification  6974  prescribes  the 
installation  of  improved  door  aperture  micro 
switch  mountings  and  switches  on  baggage 
and  crew/freight  doors  for  all  aircraft  (except 
those  incorporating  modifications  3133  or 
3146)  equipped  with  a  large  freight  door  to 
prevent  false  door  unsafe  warnings, 
(Reference:  British  Aerospace  HS  748  Service 
Bulletin  52/99) 

F.  Modification  6975  prescribes  the 
installation  of  deca!  warning  labels  on  the 
forward  shding  position  of  the  large  freight 
door  to  correctly  illustrate  the  locking 
indications  as  given  by  the  mechanical 
indication  system.  (Reference:  British 
Aerospace  HS  748  Service  Bulletin  52/100) 

G.  An  inspection  of  the  crew/freight  door 
swivel  level  for  cracks  and  a  hfc  Umit  on  the 
lever  is  required  to  prevent  failure  of  the 
crew/freight  door  locking  mechanism. 
(Reference:  British  Aerospace  HS  748  Service 
Bulletin  52/101  ) 

H.  An  inspection  of  the  crew/freight, 
passenger,  and  baggage  doors  (including  the 
large  freight  door)  is  required  to  ensure  the 
integrity  of  the  door  sills  and  secondary 
locking  mechanism  micro  switches  and  also 
to  detect  failure  in  the  door  closed  position. 
(Reference:  British  Aeorspace  HS  748  Ser\ice 
Bulletin  52/106.) 

1.  Modification  7112  prescribes  the 
installation  on  doors  on  an  aural  wamins 
system  on  all  airplanes,  except  Model  235,  to 
alert  the  crew  if  passenger,  baggage,  or  crew/ 
freight  doors  are  not  properly  closed  and 
locked,  (Reference:  British  Aerospace  HS  748 
Service  Bulletin  52/109) 

J.  Modification  7113  prescribes  the 
installation  on  doors  of  an  aural  warning 
system  only  on  Model  235  airplanes  to  alert 
the  crew  if  pa^engers,  baggage,  or  crew/ 
freight  doors  are  not  properly  closed  and 
locked,  (Reference:  British  Aerospace  HS  748 
Service  Bulletin  52/110.) 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 


applicable  airworthiness  bilatemai 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States, 
and  AD  is  proposed  that  would  require 
accomplishment  of  the  previously 
mentioned  corrective  actions. 

It  is  estimated  that  5  airplane*  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  160 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average  " 
labor  cost  would  be  $40  per  manhour. 
Repair  parts  are  estimated  at  $3,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  is  estimated 
to  be  $47,000.  For  these  reasons,  the 
proposed  rule  is  not  considerd  to  be 
$47,000.  For  these  reasons,  the  proposed 
rule  is  not  considered  to  be  a  major  rule 
under  the  criteria  of  Executive  Order 
12291.  Few.  if  any,  small  entities  within 
the  meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  AviaUon 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

British  Aerospace:  Applies  to  Model  HS  748 
airplanes  certificated  in  all  categories 
which  are  listed  in  the  British  Aerospace 
service  bulletins  specified  below. 
Compliance  is  required  within  the  time 
interval  specified  in  each  of  the  following 
paragraphs,  unless  previotsly 
accomplished: 

A.  To  ensure  the  baggage  door  properly 
locks  from  the  interior,  within  180  days  after 
the  effective  date  of  this  airworthiness 
directive  (AD),  modify  the  baggage  door  in 
accordance  with  Bntish  Aerospace  HS 
St-rvice  Bulletin  52/94.  dated  May  14. 1982 

B.  To  ensure  the  passenger  and  crew/ 
freight  doors  properiy  lock,  within  180  days 
after  the  effecive  date  of  this  AD  modif.\  the 
doors  in  accordance  with  British  Aerospace 
HS  748  Service  Bulletin  52,'95,  dated  .May  14. 
1982. 

C.  To  prevent  false  door  warnings  on 
baggage,  passenger,  and  crew /freight  doors 
within  180  days  after  the  effective  date  of  Ihis 
.'VD,  modify  the  doors  in  accordance  with 
British  Aerospace  HS  748  Service  Bulletin  52/ 
96.  dated  May  14.  1982, 

D.  To  ensure  passenger,  baggage,  and 
crew/freight  doors  properly  lock,  within  90 
days  after  the  effective  date  of  this  AD. 
install  warning  decals  to  the  i.nterior  trim  of 
the  doors  in  accordance  with  British 
Aerospace  HS  748  Service  Bulletin  52/97, 
dated  May  14, 1982. 

E.  To  prevent  false  door  warnings  on 
baggage  and  crew/freight  doors,  within  180 
days  after  the  effective  date  of  this  AD. 
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modify  the  doors  in  accordance  with  British 
Aerospace  HS  74«  Service  Bulletin  52/99, 
dated  May  14. 1982. 

F.  To  ensure  the  large  freight  door  properly 
locks,  within  90  days  after  the  effective  date 
of  this  AD.  install  warning  decals  to  the 
interior  trim  of  the  door  in  accordance  with 
British  Aerospace  HS  748  Service  Bulletin  52/ 
100.  dated  May  14, 1982. 

G.  To  prevent  failure  of  the  crew/freight 
door  locking  mechanism  swivel  lever,  within 
90  days  after  the  effective  date  of  this  AD 
inspect  the  swivel  levels  in  accordance  with 
British  Aerospace  HS  748  Service  Bulletin  52/ 
lOT.  Revision  1.  dated  December  1983.  If 
necessary,  replace  parts  in  accordance  with 
the  service  bulletin  instructions.  Repetitive 
inspections  must  be  performed  in  accordance 
writh  the  service  bulletin  instructions. 

H.  To  ensure  the  intergrity  of  door  sills  and 
secondary  locking  mechanisms,  inspect  the 
crew/freight,  passenger  and  baggage  doors 
(including  the  large  freight  door),  within  180 
days  after  the  effective  date  of  this  AD,  in 
accordance  with  British  Aerospace  HS  748 
Service  Bulletin  52/106,  dated  November 
1982.  If  necessary,  replace  parts  in 
accordance  with  the  service  bulletin 
instructions.  Repetitive  inspections  must  be 
performed  in  accordance  with  the  service 
bulletin  instructions. 

I.  To  provide  an  audible  door  unsafe 
warning  on  all  airplanes,  except  Model  235, 
within  180  days  after  the  effective  date  of  this 
AD.  install  an  audible  warning  system  in 
accordance  with  British  Aerospace  HS  748 
Service  Bulletin  52/109.  dated  October  13. 
1982. 

J.  To  provide  an  audible  door  unsafe 
warning  on  Model  235  airplanes,  within  180 
days  after  the  effective  date  of  this  AD, 
install  an  audible  warning  system  in 
accordance  with  British  Aerospace  HS  748 
Service  Bulletin  52/110,  dated  October  13, 
i9a2. 

K.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

L.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 
(Sees.  313(dl.  314(d),  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  13541 .].  1421  through  1430.  and  1502); 
49  U.S.C.  lOt^!^)  (Revised,  Pub.  L.  97^49, 
ianuary  12.  I^b?]:  and  14  CFR  11.85) 

Note. — F'-r  the  reasons  discussed  earlier  in 
the  preamble:  the  FAA  has  determined  that 
this  document:  11)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Oroer  12291;  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  1034;  February  26. 1979): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few.  if  any. 
British  Aerospace  Model  HS  748  airplanes 
are  operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  regulatory  docket. 
A  copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

Issued  in  Seattle,  Washington,  on  August 
29, 1984. 
Wayne  ].  Barlonv, 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc  84-23897  Filed  9-10-84:  a-4S  am) 
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14  CFR  Part  39 

(Docket  No.  84-NM-69-AD] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AJD)  which 
would  require  structural  inspections  and 
repair,  as  necessary,  of  the  frames 
adjacent  to  the  forward  airstair 
doorway  cutout.  The  AD  is  prompted  by 
numerous  reports  of  cracking  of  these 
frames.  Concurrent  cracking  of  the 
frames  and  door  cutout  internal  doubler 
can  result  in  sudden  loss  of  cabin 
pressure. 

DATES:  Comments  must  be  received  on 
or  before  October  29,  1984. 
ADDRESSES:  The  service  documents  may 
be  obtained  upon  request  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  also  may  be 
examined  at  the  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carlton  Holmes.  Airframe  Branch, 
ANM-120S,  Seattle  Aircraft 
Certification  Office.  FAA,  9010  East 
Marginal  Way  South,  Seattle, 
Washington,  telephone  (206)  431-2926. 
Mailing  Address:  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writteivdata,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 


communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPrfKi 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  84-NM-69-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  Boeing  Company  has  conducted  a 
structural  reassessment  of  the  Model  737 
airplane  as  part  of  their  program  to 
develop  a  supplemental  structural 
inspection  document  (SSID)  for  the 
airplane.  In  conducting  this 
reassessment,  Boeing  used  advanced 
analysis  techniques  which  were  not 
available  during  the  original  design  and 
certification  of  the  Model  737.  and  used 
as  guidelines  the  requirements  of 
Federal  Aviation  Regulation  [FAR) 
§  25.571,  Amendment  45.  The 
reassessment  included  structural  details 
that  have  a  history  of  cracking.  The 
analysis  has  revealed  that  certain  of 
these  details  must  receive  increased 
emphasis  in  the  maintenance  program  of 
operators  to  maintain  the  structural 
integrity  of  the  airplane.  The  body 
frames  at  Body  Stations  (BS)  351,2  and 
300  are  in  this  category  of  details. 

The  FAA  issued  Advisory  Circular  AC 
91-56  on  May  6, 1981.  which  provides 
guidelines  for  the  development  and 
implementafion  of  supplemental 
inspection  programs  for  large  transport 
category  airplanes.  As  a  result  of  a 
structural  reassessment  of  the  airplane 
conducted  in  accordance  with  FAA 
Advisory  Circular  AC  91-56,  the  BS 
351.2  and  360  frames  have  been 
determined  to  be  critical  to  the 
structural  integrity  of  the  airplane.  The 
FAA  issued  a  notice  of  proposed 
rulemaking  (49  FR  12276,  March  29. 1984) 
proposing  mandatory  inspections  in 
accordance  with  the  Boeing  737 
Supplemental  Structural  Inspection 
Document,  DC-37089.  The  BS  351.2  and 
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360  forward  airstair  frames  are 
referenced  in  that  document  as  critical 
details,  with  a  known  sen'ice  history, 
which  require  continuing  in-spections  in 
accordance  with  a  flight  safety 
addendum  to  the  manufacturer's  service 
bulletin.  This  notice  incorporates  those 
continuing  inspection  requirements. 
Continued  operation  with  cracks  in  this 
structure  could  result  in  sudden  loss  of 
cabin  pressure,  possible  blowout  of  the 
airstair  door,  or  the  inability  to  carry 
failsafe  loads  required  under  FAR 
25.571(b).  Consequent! .   this  proposed 
AD,  if  adopted,  would  require  inspection 
and,  if  necessary,  replacement  or 
modification  of  the  affected  structure. 

Boeing  Service  Bulletin  737-53A1064 
was  issued  to  advise  operators  to 
inspect  the  body  frames  at  BS  351.2  and 
360  in  the  area  of  the  airstair.  Ten 
operators  reported  22  cracked  frames  at 
BS  .360,  and  11  cracked  frames  at  BS 
351.2  on  d  total  of  30  aircraft.  The  cracks 
are  attributed  to  fatigue. 

It  is  estimated  that  200  airplanes  of 
U.S.  registi-y  would  be  affected  by  this 
AD.  and  that  approximately  4  manhours 
per  airplane  would  be  required  to 
perform  the  necessary  inspections. 
Based  on  an  average  labor  cost  of  $40 
per  manhour.  the  total  cost  to  the  U.S. 
fleet  for  accomplishment  of  the 
proposed  inspections  would  be  $32,000. 
Therefore,  the  proposed  rule  is  not 
considered  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any,  small  entities  within  the  meanmg  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 
Boeing:  Applies  to  all  Model  737  series 
airplanes  certificated  in  all  caleRones 
listed  in  Boeing  Ser\-ice  Bulletin  "37- 
5A1064.  Revision  3,  or  later  FAA 
approved  revisions.  To  prevent  sudden 
loss  of  cabin  pressure  resulting  from 
undetected  frame  cranking.  accompHsh 
the  following  (unless  previously 
accomplished)  prior  to  the  accumulbtion 
of  29  000  landings  or  within  90  days  from 
the  effective  date  of  this  AD.  whichever 
occurs  later 
A.  Visually  inspect  the  Body  Station  (BS) 
351.2  and  360  body  frames  in  accordance 
with  Boeing  Service  Bulletin  737-53A1064. 
Revision  3.  or  later  FAA  approved  revisions. 
Repeat  the  internal  visual  inspection  at 
intervals  not  to  exceed  3000  landings  for 
Group  1  airplanes  without  external  doublers 
installed  in  accordance  with  Boeing  Service 


Bulletin  737-53-1056.  For  all  other  airplanes, 
repeat  the  inspection  at  intervals  not  to 
exceed  6000  landings. 

B.  If  cracks  f  re  detected,  repair  before 
further  flight  in  accordance  with  Service 
Bulletin  737-53A1064,  Revision  3,  or  later 
FAA  approved  revisions,  and  continue  the 
repetitive  inspections  of  paragraph  A.,  fibove 

C.  As  an  alternative  to  the  internal 
inspections  required  by  paragraph  A.,  above, 
operators  may  visually  inspect  the  external 
skin  in  the  area  of  the  forward  airstairs  door 
cutout  in  accordance  with  Boeing  Service 
Bulletin  r37-53Al064,  Revision  3,  or  later 
FAA  approved  revisions.  Repeat  external 
skin  inspections  at  intervals  not  to  exceed 
300  landings. 

D.  If  skin  cracks  are  detected,  inspect  the 
frames  in  accordance  with  paragraph  A., 
above.  Repair  cracks  in  accoidance  with  the 
Structural  Repair  Manual  or  Boeing  Service 
Bulletin  737-53-1058,  as  applicable. 

E  Airplanes  may  be  flown  to  a 
maintenance  base  for  repdi/s  or  replacement 
in  accordance  with  FAR  §|  21.197  and  21,199 
with  prior  approval  of  the  Man.-iger.  Seattle 
Aircraft  Certification  Office  FAA,  N'.nrthwest 
Mountain  Region. 

F  Modification  of  airplanes  in  accordance 
with  Accomplishment  Instr.ictions  Part  II  of 
Boeing  Service  Bulletin  rj7-53Al064. 
Revision  3.  or  later  FAA  approved  revisions. 
constitutes  terminating  actun  for  this  AD. 

G  For  purposes  of  ron-.pSymg  with  the  AD. 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  time  in  service  by  the  opcator's 
fleet  average  time  from  takeoff  to  landing  for 
the  airplane  type. 

H.  Upon  request  by  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  in  this  AD.  if  the  request 
contains  substantiating  data  to  justify  the 
increase  for  the  operator, 

I.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle,  Washington 
98124.  These  documents  may  also  be 
examined  at  the  FAA  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South, 
Seattle,  Washington. 
(Sees.  313(a),  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
use.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(g)  Revised.  Pub.  L  97-449. 
January  12.  1983);  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document  involves  a  proposed  regulation 
which  (1)  is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  28, 1979);  and  it  is  certified 
under  the  criteria  of  the  Regulatory  Flexibility 


Act  that  this  proposed  rule,  if  promulgated, 
would  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  few,  if  any.  Model  737  airplanes  are 
operated  by  small  entities.  A  final  evaluation 
has  been  prepared  for  this  regulation  and  has 
been  placed  in  the  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  FimTHER 
INFOIIMATION  COtrTACT." 

Issued  tn  Seattle,  Washington,  on  August 
28.  1984. 

Wayne  J.  Barlow. 

Acting  Director,  Sorlhwest  Mountain  Region. 

|FR  t)oc  ft4-23«n  Filed  »-10-84.  S:4S  (rn) 
BIU.INO  CODE  49t0-13-« 


14  CFR  Part  39 

(Docket  No.  S4-NM-«7-A01 

Alriworthlness  Directives;  Boeing 
Model  737  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(.VPRM). 

SUMMARY:  T^is  notice  proposes  a  new 
airworthiness  directive  (AD)  which 
would  require  structural  inspections  and 
repair  as  necessary,  of  the  side  of  body 
rib  upper  chord  at  Body  Buttock  Line 
(BBL)  70.85  and  Body  Station  (BS)  663.75. 
This  action  has  been  prompted  by 
numerous  reports  of  cracking  in  this 
vicinity.  Failure  to  detect  cracks  in  the 
BBL  70.85  rib  upper  chord  prior  to  their 
reaching  critical  length  may  result  in 
severe  reduction  of  load  carrying  ' 

capability  and  possible  rapid  loss  of 
cabin  pressure. 

DATES:  Comments  must  be  received  on 
or  before  October  29. 1984. 
AOORESSES:  The  service  documents  may 
be  obtained  upon  request  from  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle.  Washington  98124. 
This  information  also  may  be  examined 
at  Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carlton  Holmes,  Airframe  Branch, 
ANM-120S.  telephone  (206)  431-2926. 
Mailing  Address:  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-«8966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


I 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabilHyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  84-NM-67-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  Boeing  Company  has  conducted  a 
structural  reassessment  of  the  Model  737 
airplane  as  part  of  their  program  to 
develop  a  supplemental  structural 
inspection  document  (SSID)  for  the 
airplane.  In  conducting  this 
reassessment,  Boeing  used  advanced 
analysis  techniques  which  were  not 
available  during  the  original  design  and 
certification  of  the  Model  737,  and  used 
as  guidelines  the  requirements  of 
Federal  Aviation  Regulation  (FAR) 
§  25.571,  Amendment  45.  The 
reassessment  included  structural  details 
that  have  a  history  of  cracking.  The 
analysis  has  revealed  that  certain  of 
these  details  must  receive  increased 
emphasis  in  the  maintenance  program  of 
operators  to  maintain  the  structural 
integrity  of  the  airplane.  The  BBL  70.85 
upper  rib  chord  at  v.ing  upper  surface 
side-of-body  joint  is  in  this  category  of 
details. 

The  FAA  issued  Advisory  Circular  AC 
91-56  on  May  6, 1981,  which  provides 
guidelines  for  the  development  and 
implementation  of  supplemental 
structural  inspection  programs- for  large 
transport  category  airplanes.  As  a  result 
of  the  structural  reassessment  of  the 
airplane  conducted  in  accordance  with 
FAA  Advisory  Circular  AC  91-56,  the 
BBL  70.85  rib  upper  chord  has  been 
determined  to  be  critical  to  the 
structural  integrity  of  the  airplane.  The 


FAA  issued  a  notice  of  proposed 
rulemaking  (49  FR  12276,  March  29, 1984) 
proposing  mandatory  inspections  per 
the  Boeing  737  Supplemental  Structural 
Inspection  Document  D6-37089.  The  BBL 
70.85  rib  upper  chord  is  referenced  in 
that  document  as  a  critical  detail,  with  a 
known  service  history,  which  requires 
continuing  inspections  in  accordance 
with  a  flight  safety  addendum  to  the 
manufacturer's  service  bulletin.  This 
notice  incorporates  those  continuing 
inspection  requirements.  Continued 
operation  with  cracks  in  this  vicinity 
could  result  in  rapid  loss  of  cabin 
pressure  and  inability  to  carry  failsafe; 
loads  required  under  FAR  25.571(b). 

Boeing  Service  Bulletin  737-57-1087 
was  issued  to  advise  operators  to 
inspect  the  BBL  70.85  rib  upper  chord  for 
cracks.  Thirty  five  operators  have 
reported  216  cases  of  cracked  upper 
chords.  There  have  also  been  reports  of 
skin  cracks  and  BS  663.75  bulkhead 
fitting  cracks. 

It  is  estimated  that  250  airplanes  of 
U.S.  Registry  would  be  affected  by  this 
AD,  and  that  approximately  64 
manhours  per  airplane  would  be 
required  to  perform  the  necessary 
inspections.  Based  on  an  average  labor 
cost  of  $40  per  manhour,  the  total  cost  to 
the  U.S.  fleet  for  accomplishment  of  the 
proposed  inspections  would  be  S640.000. 
Therefore,  the  proposed  rule  is  not 
considered  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Boeing:  Applies  to  Model  737  series  airplanes 
certificated  in  all  categories  listed  in 
Boeing  Service  Bulletin  737-57-1087. 
Revision  4,  or  later  FAA  approved 
revisions.  Unless  previously 
accomplished,  upon  the  accumulation  of 
10,000  landings  or  within  90  days  from 
the  effective  date  of  this  AD,  whichever 
occurs  later,  to  detect  cracking  which 
may  lead  to  failure  of  the  BBL  70  85  nb 
upper  chord,  accomplish  following: 

A.  Visually  inspect  the  BBL  70.85  rib  upper 
chords  in  accofdance  with  Table  I  of  the 
Flight  Safety  Addendum  of  Boeing  Service 
Bulletin  737-57-1087,  Revision  4.  or  later  FAA 
approved  revisions.  Repeat  the  inspections  at 
intervals  not  to  exceed  5000  landings. 

B.  If  cracks  are  detected,  repair  before 
further  flight  in  accordance  with  Boeing 
Service  Bulletin  737-57-1087,  Revision  4,  or 


later  FAA  approved  revisions,  and  continue 
the  repetitive  inspections  of  paragraph  A., 
above,  at  intervals  not  exceeding  5000 
landings. 

C.  The  requirements  of  this  AD  are 
terminated  if  the  Preventative  Modification  of 
Part  III  or  the  Special  Modification  of  Part  IV 
of  Boeing  Service  Bulletin  737-57-1087, 
Revision  4,  is  incorporated.  > 

D.  Airplanes  may  be  flown  to  a 
maintenance  base  for  repairs  or  replacement 
in  accordance  with  FAR  §S  21.197  and  21.199 
with  prior  approval  of  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

E.  For  purposes  of  compiying  with  the  AD. 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  time  in  service  by  the  operator's 
fleet  average  time  from  takeoff  to  landing  for 
the  airplane  type. 

F.  Alternate  means  of  con-.pliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region.  Seattle,  Washington. 

G.  Upon  request  by  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager,  Seatde 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  in  this  AD,  if  the  request 
contains  substantiating  data  to  justify  the 
increase  for  the  operator. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle,  Washington 
98124.  These  documents  tijay  also  be 
examined  at  the  FAA,  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South, 
Seattle.  Washington. 
(Sees.  313(a),  314(a),  601  through  6ia  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
use.  1354(a),  1421  through  1430,  and  1502); 
49  use.  106(g)  Revised.  Pub.  L.  97-449. 
(anuary  12. 1983);  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document  (1)  involves  a  proposed 
regulaiion  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  Februsry  26, 1979); 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any, 
Boeing  Model  737  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FON  PUftTHER 
INFORMATION  COMTACT." 
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Issued  in  Seattle,  Washington,  on  Aucust 
28. 1984. 

Wayne ).  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 

|FK  I3oc  8»-23882  Filed  »-10-»4:  8  45  am| 
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14  CFR  Part  39 

[Docket  No.  e3-NM-117-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes 

agency:  Federal  Aviation 
Administratjon  (FAA),  DOT. 

action:  Notice  of  proposed  rulemakine 
(iNPRM). 


summary:  This  notice  proposes  to 
supersede  an  existing  aii^orfhiness 
directive  (AD)  applicable  to  McDonnell 
Douglas  Model  DC-9  and  Military  C-9 
Series  airplanes  that  requires  inspection 
and  replacement,  as  necessary,  of  the 
spoiler  drive  link  and  attach  fitting 
assemblies.  Service  history  indicates 
that  the  new  components  installed  as 
terminating  action  are  subject  to 
cracking  and  must  be  periodically 
inspected.  The  DC-9-50  and  -60  series 
airplanes  are  added  because  they  are 
equipped  with  these  same  parts.  This 
action  is  necessary  to  detect  fatigue 
cracks,  and  to  prevent  failures  of  either 
the  links  or  fittings  which  may  permit 
the  spoiler  to  float,  thereby  degradating 
the  controllability  of  the  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  October  29, 1984. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training.  0-750(54- 
60).  This  information  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer.  Airframe  Branch,  ANM-122L, 
FAA.  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglag  Drive,  Long  Beach, 
California  90808;  telephone  (213)  548- 
2826. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  under  the  caption 
"Availability  of  NPRM."  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  wrill  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  SS-N'M- 
117-AD,  17900  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168. 

Discussion 

Ten  operators  have  reported  twenty- 
four  failures  of  the  drive  link  aft  fitting 
assemblies  in  the  spoiler  drive 
mechanism  on  aircraft  which  have 
logged  between  1.713  and  21,912  flight- 
hours.  In  addition,  operators  have 
reported  seven  failures  of  the  drive  link 
assemblies  in  the  spoiler  drive 
mechanism  on  aircraft  which  have 
logged  between  8,100  and  36,712  flight- 
hours.  Failure  of  both  the  link  and  the 
fitting  assemblies  were  attributed  to 
metal  fatigue.  Failure  of  either  the  link 
or  the  fitting  will  permit  the  spoiler  to 
float  up,  which  may  result  in  a  sudden 
uncommanded  roll.  As  a  result  of 
subsequent  testing  and  evaluation  by 
the  manufacturer,  the  FAA  has 
determined  that  replacing  both  the 
spoiler  drive  link  and  fitting  assembhes 
with  newly  designed  parts  will  reduce 
the  potential  for  failure  of  the  spoiler 
actuating  mechanism.  McDonnell 
Douglas  DC-9  Service  Bulletins  27-228 
and  27-229,  both  dated  August  19, 1982, 
were  issued  to  provide  instructions  for  . 
repetitive  inspection  of  the  drive  links 
and  attach  fittings. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  airworthiness 
directive  (AD)  is  being  proposed  which 
would  require  the  inspection  and 
replacement  of  the  spoiler  drive  links 
and  fittings,  as  described  in  McDonnell 
Douglas  Service  Bulletin  27-240,  basic, 
or  later  FAA  approved  revisions. 


It  is  estimated  that  647  domestic 
airplanes  (4  units  per  aircraft)  would  be 
affected  by  this  AD.  It  would  require 
approximately  6  manhours  per  airplane 
to  accomplish  the  required  repetitive 
inspections.  The  average  labor  charge 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  is  estimated 
to  be  $155,280  per  fleet  inspection  cycle. 
Replacement  cost  is  not  considered.  For 
these  reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few,  if 
any.  small  entities  within  the  meaning  of 
the  Regulatory  Flexibihty  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  AD  which  would 
supersede  AD  74-16-02.  Amendment  39- 
2213,  dated  May  27, 1975: 

McDonnell  Douglas:  Applies  to  all  McDonnell 
Douglas  Model  DC-e  and  C-S  (Military) 
series  airplanes,  manufacturer's  fuselage 
numbers  1  through  1125.  certificated  in 
all  categories. 
Compliance  required  as  indicated,  unless 

prevnously  accomplished. 
To  prevent  failures  of  the  spoiler  drive 

link(s).  P/.N  3923250-1,  -501  and/or  -503; 

spoiler  fittingis),  P/N  3923251-1  and/or -601; 

and/or  flight  spoiler  actuator,  P/N  59134ia 

accomplish  the  following: 

Parti 

A.  For  operators  who  have  accomplished 
terminating  action  in  accordance  with 
Airworthiness  Directive  (AD)  74-16-02, 
Amendment  39-2213,  dated  May  27,  1975. 
within  the  next  3.000  flight  hours  or  3,000 
cycles,  whichever  occurs  first  from  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  3.000  flight  hours  or 
3.000  cycles,  perform  non-destructive 
inspection  (NDI)  in  accordance  wth  the 
instructions  contained  in  McDonnell  Douglas 
Non-Destructive  Testing  (NDT)  Manual.  TR 
7-1  through  7-4,  referenced  in  McDonnell 
Douglas  DC-e  Service  Bulletins  27-228  and/ 
or  27-229,  both  service  bulletins  dated  August 
19,  1982,  or  later  NDT  Manual  or  service 
bulletin  revisions  approved  by  the  Manager. 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 

Note. — McDonnell  Douglas  Service 
Bulletins  27-228  and  27-229.  both  dated 
August  19. 1982,  and  27-240,  dated  June  30. 
1983,  are  hereinafter  referred  to  as  SB  27-228, 
SB  27-228,  and  SB  27-240. 

B.  For  operators  who  have  instituted  the 
program  of  visual/repetitive  inspections  m 
accordance  with  AD  74-16-02,  Amendment 
39-2213,  dated  May  27, 1975,  at  the  next 
scheduled  repetitive  inspection,  comply  with 
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the  instructiooa  in  accordance  with  this  AB, 
ai  applicable. 

C.  For  operators  who  have  not 
implemented  AD  74-16-02.  Amendment  3&- 
2213,  dated  May  27. 1975: 

1.  Within  the  next  300  flight  hours  or  300 
cyclea,  whichever  occurs  first,  and  thereafter 
at  intervals  not  to  exceed  300  flight  hours  or 
300  cycles  from  the  effective  date  of  this  AD; 

(a)  Visually  inspect  the  exposed  surfaces 
on  the  forward  and  aft  lugs,  including  the 
areas  surrounding  the  grease  fittings  on  the 
spoiler  actuating  link,  and 

(b)  Visually  inspect  the  exposed  surface 
and  areas  surrounding  the  grease  Titting  on 
the  spoiler  fitting. 

2.  At  or  prior  to  the  accumulation  of  an 
additional  1.000  flight  hours  or  1,000  cycles, 
whichever  comes  first,  from  first  visual 
inspection  on  these  parts,  and  thereafter  at 
intervals  not  to  exceed  3.000  flight  hours  or 
3.000  cycles,  whichever  comes  first,  institute 
the  program  of  NDI  inspections  as  required 
by  Part  I,  paragraph  A.,  above,  until 
terminating  action  in  accordance  with  Part  L 
paragraph  C.  below,  is  accomplished. 

Note. — The  requirements  for  visual 
inspections  may  be  terminated  upon 
instituting  the  NDI  program  specified  in  Part 
I,  paragraph  A.  of  this  AD. 

D.  If  no  cracks  are  found  in  the  spoiler 
drive  link  or  fitting  assemblies  in  the  areas 
identified  by  Figures  1  through  7  of  NDT 
Manual  TR  7-1  through  TR  7-4  referenced  in 
SB  27-228  and/or  27-229,  continue  repetitive 
inspections  in  accordance  with  paragraph  A., 
above,  until  such  time  terminating  action  in 
accordance  with  paragraph  G..  below,  is 
accomplished. 

E.  If  cracks  are  found  in  the  spoiler  drive 
links  or  fittings  in  areas  identified  by 
paragraph  C  above: 

1.  Replace  with  new  flight  spoiler 
components,  in  accordance  with  paragraph  2. 
Accomplishment  Instructions,  Figure  1.  of  SB 
27-240. 

2.  Replace  with  spoiler  drive  link,  or  aft 
attach  fitting,  amd  continue  repetitive 
inspection  in  accordance  with  paragraph  A., 
above,  until  terminating  action  in  accordance 
with  paragraph  C,  belbw,  is  accomplished. 

F.  Inspect/modify  the  flight  spoiler  actuator 
assemblies  for  corrosion,  cracking,  and  wear 
in  accordance  with  paragraph  2. 
Accomplishment  instructions.  Figure  1,  of  SB 
27-240. 

G.  Replacement  of  the  flight  spoiler 
components  with  new  components  in 
accordance  with  SB  27-240,  dated  June  30. 
1983,  or  later  FAA  approved  revisions. 
constitutes  terminating  action  for  repetitive 
inspection  requirements  of  this  AD. 

Note. — Accomplishment  of  the  preventive 
modificatioD  in  accordance  *vith  SB  27-240 
will  constitute  terminating  action  for  the 
repetitive  inspection  requirements  specified 
in  DC-fl  SB  27-228  and  SB  27-229,  or  later 
approved  revisions. 

Note. — ^Accomplishment  of  the  applicable 
inspection  (s)  specified  in  this  AD  will  satisfy 
the  special  inspection  requirements  listed  in 
FAA  approved  McDonnell  Douglas  Report 
Number  MDC-)8aSS.  Parts  ffl  and  IV, 
Revisions  A  through  F.  or  later  FAA 
approved  revisions. 


H.  Special  flight  permits  may  be  issued  in 
acordance  with  Federal  Aviation  Regulations 
(FAR)  21.197  and  21.199  to  operate  airplanes 
to  a  base  for  the  accomphshment  of 
modifications  required  by  this  AD. 

I.  Upon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  approval 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  may  adjust  the  inspection 
intervals  specified  in  this  AD  to  permit 
compliance  at  an  established  inspection 
period  of  that  operator,  if  the  request 
contains  substantiating  data  to  justify  the 
change  for  that  operator. 

J.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note. — For  purposes  of  this  AD,  if  the  time 
in  service  hours  of  either  the  spoiler  actuating 
link  or  the  spoiler  fitting  cannot  be 
established,  the  part  will  be  considered  to 
have  the  same  number  of  time  in  service 
hours  as  the  airplane  on  which  it  is  installed. 

PattU 

Applies  to  all  DC-9  series  aircraft,  fuselage 
numbers  1  through  1125,  certificated  m  all 
categories,  as  indicated  below: 

To  provnde  crews  with  operation 
information  should  spoiler  float  occur, 
evidenced  by  abrupt  roll,  and  to  provide  for  a 
permanent  change  in  the  "Emergency 
Procedures"  Stxtion  of  the  FAA  approved 
Airplane  Flight  Manual  (AFM)  (and 
appropriate  AFM  sections  of  the  operator's 
manual  required  by  FAR  121.133  and  121.141), 
accomplish  the  following: 

A.  Placard 

Within  48  bours  after  effective  date  of  this 
AD.  unless  already  accomplished,  install  a 
placard  as  close  as  practicable  to  the  flap 
position  uidicator,  contaming  the  following 
wording  or  an  equivalent  wording  as 
approved  by  the  Manager,  Los  Aiigeles 
Aircraft  Certifcation  Office,  FAA,  Northwest 
Mountain  Region,  reading  as  follows: 

DC-9- 10 

"Flap  selection  excess  20  degrees  must  be 
made  prior  to  1000  feet  AGL.  See  Section  1, 
AFM  for  alternate  procedures."  (The  last 
sentence  may  be  omitted  from  the  placard  if 
the  use  of  alternate  landing  flap  setting  is  not 
desired.) 

DC-9-20.  -30.  -40.  SO.  and  C-9  (Military 
Series) 

"Flap  selection  excess  25  degrees  must  be 
made  pnor  to  1000  feet  AGL.  See  Section  I, 
AFM  for  alternate  procedures."  (The  last 
sentence  may  be  omitted  from  the  placard  if 
the  use  of  alternate  landing  flap  setting  is  not 
desired.)        | 

DC-9-80  Series 

"Flap  selection  excess  28  degrees  must  be 
made  prior  to  1000  feet  AGL.  See  Section  I. 
AF'M  for  alternative  procedures."  (The  last 
sentence  may  be  omitted  from  the  placard  if 
the  use  of  alternate  landing  flap  setting  is  not 
desired.) 


B.  Limitations 

1.  The  limitations  set  forth  below  are 
effective  as  of  June  14,  1975,  for  the  models 
DC-0-10  through  -40  series,  and  C-9A  and  C- 
9B  airplanes;  and  are  effective  within  30  days 
after  the  effective  date  of  this  AD  for  the 
Models  DC-0-50  and  -00  series  airplanes. 

2.  Within  30  days  after  the  effective  date  of 
this  AD,  unless  already  accomplished, 
incorporate  the  "Limitations  '  set  forth  below 
into  the  Airplane  Flight  Manual  (AFM). 
Operators  shall  initiate  action  to  notify  and 
ensure  that  the  flight  crewmembers  are 
apprised  of  these  limitations. 

DC-9-10  Series 

Sec.  I  Limitations:  (New  Title)  "Flaps": 

"Flap  selection  excess  20  degrees  must  be 
made  prior  to  descending  below  1000  feet 
above  ground  level  excenl  for  the  following: 

Approach  and  landing  may  be  made  with  a 
maximum  of  30  degree  flap  when  15  percent 
is  added  to  the  50  degree  flap  landing  field 
length." 

Sec.  I  Limitations:  Performance  and 
Operating  Limitations. 

Add  a  new  paragraph  as  follows; 

"When  using  the  30  degrees  flaps  for 
landing,  the  maximum  permissible  quick  turn 
around  landing  weight  shown  on  the  plot 
"Maximum  Permissible  Quick  Turn  Around 
Landing  Weight  Flaps  Down'  in  Section  IV 
must  be  reduced  by  15  percent." 

DC-9-20.  -30.  --to.  -50.  and  C-9  (Military 
Series) 

Sec.  I  Limitations:  (New  Title)  "Flaps"; 

"Flap  selection  excess  25  degree  mustj>e 
made  prior  to  descending  below  1000  feet 
above  ground  level  except  for  the  following: 

Approach  and  landing  may  be  made  with  a 
maximum  of  25  degrees  flap  when  20  percent 
is  added  to  the  50  degree  flap  landing  field 
length," 

Sec.  I  Limitations:  Performance  and 
Operating  Limitations. 

Add  a  new  paragraph  as  follows; 

"When  using  the  25  degrees  flap  for 
landing,  the  maximum  permissible  quick  turn 
around  landing  weight  shown  on  the  plot 
'Maximum  Permissible  Quick  Turn  Around 
Landing  Weight  Flaps  Full  Down'  in  Section 
IV  must  be  reduced  by  20  percent." 

3.  The  above  "Limitations"  may  be 
terminated,  and  the  "Placard"  removed  when 
operator(s)  has  implemented  the  repetitive 
inspections  required  by  Part  I  of  this  AD. 

C.  Emergency  Procedures. 

1.  The  Emergency  Procedures  set  forth 
below  are  effective  as  of  June  14, 1974,  for  the 
Models  DC-9-10  through  -40  series,  and  C- 
9A  and  C-9B  airplanes;  and  are  effective 
within  30  days  after  the  effective  date  of  this 
AD  for  the  Models  DC-9-50  and  -80  series 
airplanes. 

2.  Within  30  days  after  the  effective  date  of 
this  AD.  unless  already  accomplished, 
incorporate  the  "Emergency  Procedures"  set 
forth  below  into  the  Airplane  Flight  Manual. 
These  procedures  shall  constitute  a 
permanent  change  to  the  manual.  Operators 
shall  initiate  action  to  notify  and  ensure  that 
flight  crewmembers  are  apprised  of  this 
change. 
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DC-9-10,  -20.  -30,  -33F.  -ia  and  C-9 
(Military  Series) 

Section  II  Emergency  Procedure  (New 
Title)  "Spoiler  Float": 

"Should  rapid  roll  devetep  during 
extension  of  flap  at  to  SO*,  retract 
immediately  to  single  engine  landing  flap 
setting.  Adjust  speed  as  required. " 

DC-9-34.  -50  Series 

Section  II  Emergeocy  Procedure  (New 
Title)  "Spoiler  Float": 

"Should  rapid  roll  develop  during 
extension  of  flap  at  to  25',  retract 
immediately  to  single  engine  landing  flap 
setting.  Adjust  speed  as  required." 

DC-»-80  Series 

Section  II  Emergency  Procedure  (New 
Title)  "Spoiler  Float": 

"Should  rapid  roll  develop  during 
extension  of  flap  beyond  28',  retract 
immediately  to  single  engine  landing  flap 
setting.  Adjust  speed  as  required" 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90646,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle,  Washington, 
or  4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

(Sees.  313(a).  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354fa),  1421  through  1430,  and  1502); 
49  use.  106(g)  (Revised,  Pub.  L.  97-449. 
January  12,  1983):  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document  (1)  involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 1976): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  propoeed 
rule,  if  proraulgafed,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  smalt  entities  because  few.  if  any, 
small  entities  operate  DC-fl  airplanes.  A 
regulatory  evaluation  has  been  prepared  and 
has  been  placed  in  the  pobHc  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOn  nmTNBl 

INFORMATION  COMTACT." 

Issued  in  Seattle.  Washington,  on  August 
30. 1984. 

Wayna  |.  Bariow. 

Acting  Director,  Northwest  Mountain  Region. 
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14  CFR  Part  30 

(Docket  No.  84-CE-2S-A01 

AlrwewtWiiaM  DliacUw;  Papar 
Induction  Air  FMara 

AQENCv:  Federal  Aviation 
AdminiBtration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD) 
applicable  to  paper  induction  air  filters. 
It  would  impose  a  life  limit  of  500  hours 
time-in-service  on  these  filters.  Use  of 
induction  air  filters  beyond  the 
replacement  times  recommended  by 
filter  and  airplane  manufacturers 
increases  the  probabihty  that  partial  or 
complete  loss  of  engine  power  will  occur 
when  fragments  from  deteriorated  filters 
are  ingested.  The  proposed  AD  will 
preclude  these  occurrences.  The 
proposal  will  not  alter  current 
maintenance  procedures  which  require 
periodic  inspectitm  of  filters  and 
replacement  thereof  when  necessary 
due  to  deteriorated  filter  condition. 
DATES:  Comments  must  be  received  on 
or  before  October  28, 1984. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  84-CE-25- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Ty  Krolicki.  FAA.  Chicago  Aircraft 
Certification  Office.  AC&-140C.  2300 
East  Devon  Avenue.  Room  232.  Des 
Plaines,  Illinois  60018;  Telephone  (312) 
694-7032. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Inlerested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identfy  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  Rules  Docket  at  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
before  taking  action  on  the  proposed       ' 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  avaiiabie  both  before 
and  after  the  clonng  date  for  comments 
in  the  Rtiies  Docket  for  examination  by 
interested  penons.  A  report 
summarizing  each  FAA-pobiic  contact 


concerned  with  the  subatanee  of  thia 

proposal  will  be  filed  in  tke  Ruies 
Docket 

AvailabBhyofNPRMs 

Any  person  may  obtain  a  copy  of  tins 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminiatration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  84-CE-25-AD.  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Discussion 

The  FAA  has  detenniced  that  it  is  not 
uncommon  for  paper  induction  air  filters 
to  be  retained  in  service  for  periods  of 
time  in  excess  of  those  recommended  by 
the  filter  and  small  airplane 
manufacturers.  Accidents  and  forced 
landings  have  been  caused  by  fragments 
from  disintegrating  air  filters  being 
ingested  into  the  carburetion  system  and 
causing  engine  stoppage  or  partial 
power  loss.  Since  it  is  likely  that  this 
condition  exists  or  will  develop  on  other 
airplanes  equipped  with'  paper  induction 
air  filters,  the  proposed  AD  would 
require  that  all  paper  induction  air 
filters  be  replaced  at  500  hours  time-in- 
service  intervals.  The  proposal  wiM  not 
alter  current  maintenance  procedures 
which  require  periodic  inspection  of 
filters  and  replacement  when  necessary 
due  to  deteriorated  filter  condition. 

The  FAA  has  determined  that, 
although  the  proposed  regulation  applies 
to  hundreds  of  thousands  of  aircraft 
most  operators  already  comply  with 
manufactiu^rs'  recommendations 
regarding  inspection  and  replacement  of 
indtrction  air  fihers.  This  AD  will  affect 
the  relatively  small  number  of  operators 
who  do  not  replace  their  induction  air 
filters  at  the  time  intervals  prescribed  by 
the  manufacturer,  probably  not  fully 
appreciating  the  potentially  dire 
consequences  of  induction  air  filter 
failure.  The  typical  cost  of  a 
replacement  induction  air  filter  is  $32. 
This  cost  is  so  small  that  compliance 
with  the  proposal  will  not  have  a 
significant  financial  impact  on  any  small 
entities  owning  affected  airplanes.  For 
reasons  discussed  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979).  and  (3),  I  certify 
under  the  criteria  of  the  Regulatory 
FlexibUity  Act  that  this  proposed  rttle.  if 
promaigated  wtH  not  have  a  significant 
econoDiic  vajUKi  on  a  substantial 
number  at  amall  entities.  A  draft 
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regulatory  evaluation  has  been  prepared 
and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
adding  the  following  new  AD: 

Induction  Air  Filters;  Applies  to  all  paper 
mdutt'.in  air  filters  used  in  small 

airple.'ies, 

Conipliupcc  Required  as  indicated,  unless 
already  accomplished 

To  prevent  possible  engine  power  less  or 
stoppage  caused  by  engine  ingestion  of 
fragments  of  a  deteriorated  induction  air 
filter,  accomplish  the  following: 

Within  the  next  one  hundred  hours  fime-in- 
serv  ice  after  the  effective  date  of  this  .\D  or 
prior  to  the  accumulation  of  500  hours  time- 
in-service  on  the  filter,  whichever  occurs  later 
and  thereafter  at  interv.us  not  exceeding  500 
hours  time-in-ser\:ce  on  the  filter. 

(1)  Replace  the  air  filter  with  a  new  filter 
that  IS  FAA  approved  for  the  airplane 
installation. 

(2)  Use  the  airplane  maintenance  records  to 
determine  filter  lime-in-service.  Replace 
within  100  hours  time-m-service  any  filter  on 
which  the  time-in-service  cannot  be 
determined. 

Note. — This  AD  does  not  alter  current 
maintenance  procedures  which  require 
inspection  of  paper  induction  air  filters  at  100 
hours  time-in-service  and  annual  inspections 
and  replacement  as  necessary  based  on  filter 
condition. 

(Sees.  313(al.  601  and  603  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1354(a).  1421 
and  1423):  49  U.S.C.  106(g)  (Revised,  Pub.  L 
97-449,  January  12, 1983);  and  Sec.  11.85  of 
the  Federal  Aviation  Regulations  (14  CFR 
11.85)) 

Issued  in  Kansas  City,  Missouri,  on  August 
29,  1984. 

John  E.  Shaw, 

Acting  Director.  Centra!  Region. 

|FR  IDoc  84-23888  Filed  9-10-84  8:45  am) 
BILUNG  CODE  4t10-13-M 


14  CFR  Part  65 

[Docket  No.  24233;  Notice  No.  84-16] 

Issuance  and  Renewal  of  Inspection 
Authorization 

agency:  Federal  Aviation 
Administration  (FAA).  DOT.  * 

action:  Notice  of  Proposed  Rulemakinc 
(NfPRM). 


S^MMMKT:  This  proposal  would  allow 
persons  who  have  had  their  mechanic 
certificate  or  rating  suspended  to  be 


eligible  for  issuance  or  renewal  of  an 
inspection  authorization  (LA)  if  their 
mechanic  certificate  or  ratings  have 
been  reinstated.  It  is  needed  to  revise  an 
unnecessarily  strict  requirement  for 
original  issuance  of  an  lA  and  would 
reduce  a  double  penalty  imposed  on 
those  holders  of  an  lA  who  became 
meligible  for  renewal  because  their 
mechanic  certificate  or  ratings  were  not 
continuously  in  effect  during  the  3-year 
period  preceding  the  annual  renewal 
date. 

DATES:  Comments  must  be  received  on 
or  before  October  11,  1984. 
ADDRESS:  Comments  on  this  proposal 
may  be  delivered  or  sent  in  duplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-a04),  Docket  No.  24233. 
Room  916.  800  Independence  Avenue, 
SVV.,  Washington,  D.C.  20591.  Comments 
may  be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Mayemik,  General  Aviation 
and  Commercial  Branch,  AWS-340, 
Aircraft  Maintenance  Division,  Office  of 
Airworthiness,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  D.C.  20591. 
telephone  (202)  426-8203. 

SUPPLEMENTARY  INFORMATION:  . 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wnttren  data,  views,  or  arguments  as 
they  may  desire.  Comm.ents  relating  to 
the  environmental,  energy,  or  economic 
impacts  that  might  result  from  adoption 
of  the  proposals  contained  in  this  notice 
are  invited.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate  to 
the  address  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  Commenters  wishing 
to  have  the  FAA  acknowledge  receipt  of 
their  comments  submitted  in  response  to 
this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  24233."  The  postcard  will  be 
dated,  time  stamped,  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA^30,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

Section  65,93  of  the  Federal  Aviation 
Regulations  (FAR's)  provides  that  to  be 
eligible  for  the  renewal  of  an  lA  an 
applicant  must  present  evidence  that, 
among  other  things,  he  or  she  still  meets 
the  requirements  of  §  65.91(c)  (1)  through 
(4)  for  the  original  issuance  of  an  lA. 
Before  Amendment  65-22  (42  FR  46278; 
September  15, 1977),  §  65.91(c;{l) 
provided  that  to  be  eligible  for  an  lA,  an 
applicant  had  to  be  "a  certificated 
mechanic  who  has  held  both  an  airframe 
and  a  powerplant  rating  for  at  least  3 
years  before  the  date  he  applies." 
Amendment  65-22  revised  paragraph 
(c)(1)  to  require  that  the  applicant  hold 
"a  currently  effective  mechanic 
certificate  with  both  an  airframe  rating 
and  a  powerplant  rating,  each  of  which 
is  currently  effective  and  has  been 
continuously  in  effect  for  not  less  than 
the  3-year  period  immediately  before  the 
date  of  application."  (Emphasis  added,) 

When  renewal  was  sought  under  the 
old  rule,  the  holder  of  an  lA  whose 
mechanic  certificate  or  rating  was 
suspended  could  still  be  said  to  have 
"held"  that  certificate  during  the  time  of 
suspension.  However,  the  certificate 
could  not  be  said  to  be  "in  effect"  while 
it  was  suspended.  Accordingly,  after 
Amendment  65-22.  the  lA  could  not  be 
renewed  at  the  end  of  the  year  because 
at  renewal  time  (authorization  expires 
on  March  31)  the  mechanic  certificate  or 
rating  would  not  have  been  continuously 
in  effect  during  the  preceding  3  years. 
Therefore,  the  mechanic  would  not  be 
eligible  again  for  an  lA  until  3  years 
after  the  end  of  the  suspension  of  the 
mechanic  certificate.  Moreover,  because 
the  eligibility  requirements  for  issuance 
of  a  certificate  are  considered  to  be 
continuing  requirements  which  must  be 
met  as  long  as  a  certificate  is  held,  an  LA 
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does  not  "become  effective"  again  under 
§  65.91  at  the  end  of  the  suspension  of 
the  mechanic  certificate. 

At  the  time  Amendment  65-22  was 
adopted,  the  FAA  was  aware  that 
adding  the  words  "continuously  in 
effect '  to  5  65.91(c)(1)  would  have  this 
result.  It  was  considered  appropriate 
because  the  privileges  and 
responsibihlies  that  a  person  is  charged 
with  while  holding  the  lA  are  greater 
than  those  of  a  certificated  mechanic. 
Under  §  65.95  the  holder  of  an  LA  may 
inspect  and  approve  for  return  to  ser\  ice 
certai/i  aircraft  or  related  parts  or 
appliances  after  a  major  repair  or  major 
alteration  to  it  in  accordance  with  Part 
43  and  perform  annual  and  progressive 
inspections.  Although  a  mechanic  is 
authorized  to  perform  much  of  the 
associated  maintenance  work 
underlying  these  functions,  the  lA  holder 
is  ultimately  responsible  for  ensuring 
that  the  work  is  done  in  accordance 
with  the  FARs. 

This  3-year-long  period  of  ineligibility, 
however,  has  had  an  unintended 
inhibiting  effect  on  the  FAAs 
enforcement  program.  Amendment  65- 
22  has  had  a  significant  impact  on  the 
action  taken  against  a  mechanic  for 
relatively  minor  to  moderate  violations. 
As  a  result  of  Amendment  65-22.  a  short 
term  suspension  of  a  certificate  or  rating 
for  a  relatively  minor  offense  effectively 
revokes  an  lA  for  a  period  of  3  years. 
Further,  this  creates  the  unusual 
situation  where  an  action  for  revocation 
of  an  lA  could  have  less  of  an  impact  on 
the  mechanic  involved  than  a  5-day 
suspension  of  a  single  rating  on  his  or 
her  mechanic  certificate.  (In  most  cases, 
a  mechanic  whose  lA  has  been  revoked 
may  reapply  after  1  year.)  Not  every 
action  that  warrants  the  suspension  of  a 
mechanic  certificate  evidences  a  lack  of 
responsibility  sufficient  to  justify  such  a 
long-term  ineligibility  for  an  lA.  As  a 
result,  enforcement  personnel  have  been 
reluctant  in  some  cases  to  produce  such 
results. 

In  attempting  to  resolve  this  problem, 
the  FAA  has  reviewed  the  requirement 
of  §  65.91(c)(1).  and  has  determined  that 
it  is  unnecessary  as  a  means  of  ensuring 
that  only  responsible  persons  continue 
to  exercise  LA  privileges  during  the 
period  of  suspension.  First,  the 
suspension  or  revocation  of  a  mechanic 
certificate  or  rating  does  result  in  loss  of 
LA  privileges.  Section  ti5.92[al  prox'ides 
that  the  holder  of  an  lA  n-.a>  exercise 
the  privileges  of  that  authorization  only 
while  he  holds  a  currently  effective 
mechanic  certificate  with  both  a 
currently  effective  airframe  rating  and  a 
currently  effective  powerplant  rating.  In 
addition,  the  catwe  that  gave  rise  to 
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suspension  of  the  LA  holder's  mechanic 
certificate  or  rating  may  also  warrant 
suspension  of  an  lA  for  a  longer  period 
of  time  and  may  even  justify  revocation 
of  the  LA.  Revocation  of  the  LA  may  be 
justified  when  the  person's  actions 
evidence  a  lack  of  responsibility 
indicating  that  the  mechanic  should  not 
be  allowed  to  exercise  the  inspection 
and  other  privileges  prescribed  by 
§  65.95. 

Accordingly,  the  FAA  proposes  to 
return  to  the  requirements  which  existed 
prior  to  Amendment  65-22  and  clarify 
those  requirements  to  provide  that  an 
otherwise  eligible  applicant  need  only 
hold  a  currently  effective  mechanic 
certificate  with  both  an  airframe  and  a 
powerplant  rating  which  has  been  in 
effect  for  a  total  of  at  least  3  years.  This 
revision  would  remove  any  inequity 
associated  with  the  renewal  process  and 
provide  a  more  flexible  and  fair 
enforcement  program  for  lA  holders, 
without  derogation  of  original 
certification  standards. 

Economic  Evaluation 

This  proposal  would  relax  an 
unnecessary  requirement  for  original 
issuance  or  renewal  of  an  LA.  It  would 
reduce  a  double  penalty  currently 
imposed  on  lA  holders  who  become 
ineligible  for  renewal,  as  a  result  of  a 
suspension,  solely  because  the  mechanic 
certificate  or  rating(s)  was  not 
continuously  in  effect  during  the  3-year 
period  preceding  the  annual  renewal. 
The  FAA  finds  that  the  anticipated 
economic  impact  is  so  minimal  that  an 
economic  analysis  is  unwarranted. 
Moreover,  the  FAA  finds  that  this 
proposal  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  This  is  so  because,  although  the 
enforcement  impact  of  this  proposal 
may  be  significant,  the  uumber  of 
persons  unable  to  renew  their  LA  is 
small  relative  to  the  total  number  of  lA 
holders. 

Conclusion 

This  proposal  would  relax  the 
requirements  for  initial  issuance  and 
renewal  of  an  inspection  authorization 
and  would  impose  no  additional  burden 
on  any  person.  Accordingly,  it  has  been 
determined  that:  this  action  is  not  a 
major  rule  under  Executive  Order  12291. 
and  it  is  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February-  26, 1979).  For  these 
reasons  and  because  the  number  of 
persons  who  would  be  unable  to  renew 
their  LA  if  the  current  rule  is  not  changed 
is  minimal  in  comparison  to  the  total 
number  of  LA  holders.  I  certify  that 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  this  proposal  would  not 
have  a  signiBcant  economic  impact 
positive  or  negative,  on  a  subatantial 
number  of  small  entibea.  In  addition,  the 
FAA  has  determined  that  the  expected 
economic  impact  of  this  proposal  is  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

List  of  Subfacts  in  14  CFR  Part  65 

Airmen  other  than  flight 
crewmembers.  Inspection  authorization. 
Mechanic  certification.  Aircraft, 
Aviation  safety. 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
i  65.91  of  Part  85  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  65)  as  follows: 

PART  «5— CERTIFICATION:  AIRMEN 
OTHER  THAN  FLIGHT 
CREWMEMBERS 

By  revising  S  65.91(c)(1)  to  read  as 
follows: 

§  65.91    Inapectlon  autt>oiizatH>n. 

•  •        •        *        • 

(c)  •  *  • 

(1)  Hold  a  currently  effective 
mechanic  certificate  with  both  an 
airframe  rating  and  a  powerplant  rating. 
each  of  which  is  currently  effective  and 
has  been  in  effect  for  a  total  of  at  least  3 
years; 

•  *         •         •         « 

(Sees.  313(8).  314(a).  601  throu^  610  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a),  1421  through  1430.  and  1502);  49 
U.S.C.  106(g)  (Revised  Pub  L  97-449.  January 
12,  1983)) 

Issued  in  Washington.  DC,  on  August  15. 
1984. 
|o8«ph  A.  PoDtecorvo, 

Depu  ty  Director  of  A  irworthiness. 

IFK  Doc  84-23803  Filxl  9-10-64.  845  an] 
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14  CFR  Part  71 

( Airspsc*  Docket  No.  84-ASW-39  ] 

Proposed  Alteration  of  Transition 
Area;  Refugio,  TX 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  alteration  of 
the  transition  area  at  Refugia  TX.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  standard 
instrument  approach  procedure  (SLAP) 
to  the  Mellon  Ranch  Airport.  This  action 
is  necessary  since  the  nondirectional 
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radio  beacon  (^fDB)  SIAP  is  being 
revised  to  approach  the  airport  in 
different  direction  than  the  current 
procedure,  thereby  requiring 
realignment  of  designated  700-foot 
transition  area. 

DATE;  Comments  must  be  received  on  or 
before  October  26. 1984. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  P.O. 
Box  1689.  Fort  Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8  a.m.  and 
4:30  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Regional 
Counsel.  Southwest  Region,  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 
FOB  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Stephenson.  Airspace  and 
Procedures  Branch.  ASW-535.  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  1689.  Fort  Worth.  TX  76101: 
telephone:  (817)  877-2630. 
SUPPLEMENTARY  INFORMATION: 
History 

Federal  Aviation  Regulation  Part  71. 
Subpart  G  71.181  as  republished  in  FAA 
Order  7400.6,  Compilation  of 
Regulations,  dated  January  3. 1984. 
contains  the  description  of  transition 
areas  designed  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 
conducting  instrument  flight  rules  (IFR) 
activity.  Alteration  of  the  transition  area 
at  Refugio.  TX,  will  necessitate  an 
amendment  to  this  subpart.  This 
amendment  will  be  required  at  Refugio. 
TX.  since  there  is  a  proposed  revised 
SIAP  to  the  Mellon  Ranch  Airport  which 
approaches  the  airport  in  a  different 
direction  from  the  current  procedure.  In 
addition,  the  SIAP  to  the  O'Conner 
Airport  has  been  canceled,  thereby 
eliminating  the  need  for  airspace 
designated  for  this  airport. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  (Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals.) 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-ASW-39."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FA.A  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Forth  Worth,  TX  76101,  or  by 
calling  (817)  877-2630.  Communications 
must  identify  the  notice  number  of  this 
MPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  office  listed 
above. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones,  Transition  areas, 
Aviation  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  as 
follows: 

Refugio,  TX    Rewsed 

That  airspace  extending  upwards  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Mellon  Ranch  Airport  (latitude 
28'16'.W  N..  longitude  97°12'40"  W.).  and 
within  3  miles  each  side  of  the  345°  and  145' 
beannp  of  the  Mellon  Ranch  NDB  (latitude 
28°16  41'  N..  longitude  97°12'3f  W.) 
extendmg  from  the  5-mile  radius  area  to  8.5 
miles  north  and  south  of  the  NDB. 
(Sec.  307|a1.  Federal  Aviation  Act  of  1958  [49 
U.S.C.  1348(a)):  Sac.  6(c).  49  U.S.C.  106(g) 
(Revised.  Pub.  L.  97-449.  January  12. 1983): 
and  14  CFR  11.61(c)] 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (i)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 


"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  naviation,  it  is 
certified  that  this  rule,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  Flexibility 
Act. 

Issued  in  Forth  Worth.  TX,  on  August  20, 
1984. 

F,E  Whitfield, 

Acting  Director.  Southwest  Region. 

|FR  Doc  84-23972  Filed  9-10-84;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  84-ASO-18] 

Proposed  Designation  of  Transition 
Area;  Paiatka,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  the  Platka,  Florida,  transition 
area  to  accommodate  Instrument  Flight 
Rule  (IFR)  operations  at  Kay  Larkin 
Airport.  This  action  will  lower  the  base 
of  controlled  airspace  from  1,200  to  700 
feet  above  the  surface  in  the  vicinity  of 
the  airport.  An  instrument  approach 
procedure,  based  on  the  proposed 
Paiatka  Non-directional  Radio  Beacon 
(RBN).  is  being  developed  to  serve  the 
airport  and  the  controlled  airspace  is 
required  for  protection  of  IFR 
aeronautical  activities. 

DATES:  Comments  must  be  received  on 
or  before  October  10, 1984. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  ASO- 
530,  P.O.  Box  20636,  Atlanta,  Georgia 
30320 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  Ross.  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
Telephone:  (404)  763-7646. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  idenfity  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 

Airspace  Docket  No. .  "  The 

postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 
Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P.O.  Box 
20636.  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  tiping  placed  on  a  mailing 
list  for  future  ,\PKM's  should  also 
request  a  copv  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  1,1  rnnsidering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Avintu.n  Regulations  (14  CFR 
Part  71)  that  will  designate  the  Palatka. 
Florida,  tran*<iiu)n  area.  This  action  will 
provide  contfoHefj  airspace  for  aircraft 
executing  n  nnw  instrument  approach 
procedure  lo  Kdy  Larkin  Airport.  If  the 
proposed  designation  of  the  transition 
area  is  found  *iccpptable.  the  operating 
Status  of  the  airport  will  be  changed  to 
IFR.  Section  71.181  of  Part  71  of  the 


Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6  dated 
January  3,  1984. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airspace,  Transition 
areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  designate 
the  Palatka,  Florida,  transition  area 
under  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Palatka,  FL— {New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-miIe  radius 
of  Kay  Larkin  Airport  (Lat.  29°39'30'  N..  Long 
81'4r20'  W.). 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S  C  1348(a)  and  1.354(a)):  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12.  1983)) 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Issued  in  East  Point,  Georgia,  on  August  22, 
1984. 

I.  SHglin, 

Actuig  Director.  Southern  Region. 

IFR  Doc  84-23974  Filed  9-10-84  B  45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  e4-ASO-19) 

Proposed  Alteration  of  Transition 
Area;  Rome,  GA 

agency:  Federal  Aviation 

Administation  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  Rome.  Georgia,  transition  area  by 
revising  the  coordinates  of  two  airports 
and  designating  a  transition  area  arrival 


extension.  The  coordinates  of  the 
airports  are  inaccurate  and  this  action 
will  correct  the  errors.  The  McDaniels 
radio  beacon  (RBN),  which  was 
previously  located  on  Tom  B  David 
Field,  has  been  relocated  to  a  new  site 
three  miles  south  of  the  airport.  This 
relocation  necessitates  a  change  in 
instrument  approach  procedures  which 
requires  the  designation  of  a  transition 
area  arrival  extension.  Thus,  the  floor  of 
controlled  airspace  south  of  Tom  B. 
David  Field  must  be  lowered  from  1,200 
to  700  feet  above  the  surface  for 
protection  of  Instrument  Flight  Rule 
(IFR)  aeronautical  activities. 

DATE:  Comments  must  be  received  on  or 

before  October  14,  1984. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to.  Federal 
Aviation  Administration.  Attn:  Manager. 
Airspace  and  Procedures  Branch,  ASO- 
530.  P.O.  Box  20636,  Atlanta.  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Room  652,  3400  Norman  Bern,'  Drive. 
East  Point,  Georgia  30344.  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  Ross.  Supervisior.  Airspace 
Section.  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320;  telephone; 
(404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rule-making 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 

Airspace  Docket  No. "  The 

postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
:ommunications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
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contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530j.  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  which  will  correct  the 
coordinates  to  two  airports  and 
designate  additional  70G-foot  transition 
area  south  of  Tom  B.  David  Field.  The 
additional  transition  area  will  provide 
controlled  airspace  for  aircraft 
executing  new  instrument  approach 
procedures  to  David  Field.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.6  dated  January  3, 1984. 

List  of  Subjects  in  14  CFR  71 

Aviation  safety,  Airspace,  Transition 

areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
.Administration  proposes  to  amend  the 
Rome,  Georgia,  transition  area  under 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Rome,  G.\— [Revised] 

That  yirspace  extending  upward  from  700 
feet  above  the  surface  within  a  12-mile  radius 
of  Richard  B  Russell  Airport  (Lat.  34'21  03' 
.\..  Long.  8509  30'  W).  within  5  miles  each 
side  of  Rome  VORTAC  350    radial,  extending 
from  the  12  mile  radius  area  to  the  VORTAC; 
Within  a  9.5-mile  radius  of  Tom  B.  David  Field 
(Lat.  34 '27  26'  N..  Long.  84' 56  23'  W.j:  within 
3  miles  each  side  of  the  169'  bearing  from 
Calhoun  RBN  (Lat.  34'24  05'  N.,  Long. 
84 '55  36'  W.).  extending  from  the  9.5-mile 
radius  area  to  il.5  miles  south  of  the  RBN; 
excluding  those  portiont  which  coincide  with 
the  Dalton  and  Cartersville,  GA,  transition 
areas. 


(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.aC.  1348(a)  and  1354(a));  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  Januar>' 
12,  1983]) 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Issued  in  East  Point,  Georgia,  on  August  22, 
1984.  1 

I.  Stiglin,  I 

Acting  Director.  Southern  Region. 

[FR  Doc  84-23973  nled  9-10-84,  8:45  am) 
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DEPARTMEMT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Ch.  I 

Advance  Notice  of  Proposed  Customs 
Regulations  Amendments  Relating  to 
Storage  by  Customhouse  Brokers  of 
Liquidated  Entries 

AGENCY:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Advance  notice  of  proposed 
rulemaking  and  solicitation  of 
comments. 

SUMMARY:  Customs  has  under  review 
several  initiatives  regarding  the 
retention  and  disposition  of  records  as 
part  of  its  goal  of  improving  paperwork 
management  procedures.  The  purpose  of 
this  advance  notice  is  to  inform  the 
public  that  to  reduce  Customs  storage 
costs  for  liquidated  entries  and  improve 
service  to  cualomhouse  brokers. 
Customs  is  considering  an  initiative  to 
require  brokers  to  store  entry  documents 
for  a  1-year  period  after  liquidation. 
Expenses  incurred  in  transporting  the 
documents  to  and  from  a  broker,  and 
broker  storage  expenses,  would  be 
borne  by  each  broker. 

f^resently,  entry  documents  are 
retained  by  Customs,  normally  at  the 
customhouse  in  the  port  where  filed,  for 


a  period  of  one  year  after  liquidation. 
After  that  time.  Customs  transfers  the 
entry  documents  to  a  Federal  Records 
Center  for  an  additional  7-year  period. 

Customs  is  considering  the  feasibility 
and  desirability  of  transferring  the  entry 
documents  from  Customs  to  brokers 
immediately  after  liquidation  for  storage 
by  brokers  for  a  1-year  period  and  then 
returning  the  records  to  Customs  to  be 
transferred  to  a  Federal  Records  Center. 

The  public  is  invited  to  comment  on 
this  initiative  as  well  as  suggest 
alternatives  which  will  accomplish  the 
objective  of  improving  Customs 
paperwork  management  procedures.  If  it 
is  determined  to  proceed  with  this 
initiative,  amendments  to  the  Customs 
Regulations  will  be  necessary,  and  will 
be  the  subject  of  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register. 

DATE:  Comments  must  be  received  on  or 
before  November  13, 1984. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2426,  Washington. 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  B.  Stenstron,  Duty  Assessment 
Division  (202-566-5492).  U.S.  Customs 
Service.  1301  Constitution  Avenue.  NW.. 
Washington.  D.C.  20229. 

SUPPLEMENTARY  INFORMATION: 
Backgroiuid 

Due  to  the  ever  increasing  number  of 
commercial  transactions  processed  by 
Customs  each  year,  and  restrictions  on 
personnel  and  resources.  Customs  is 
continually  attempting  to  find  new  ways 
of  improving  service,  reducing  paper 
processing,  and  saving  money. 
Maintenance  and  disposal  of  United 
States  government  records  is  governed 
by  a  series  of  laws  codified  by  title  44, 
United  States  Code. 

Customs  has  undertaken  numerous 
initiatives  relating  to  the  processing  of 
imported  merchandise  which  are  cost 
beneficial  to  the  Government  and 
provide  improved  service  to  the 
importing  public.  With  a  current  annual 
volume  of  5  million  formal  entries, 
alternatives  to  the  traditional  on-site 
storage  of  records  by  Customs  at  each 
port  are  being  studied.  The  burden  of 
handling  and  storing  relatively  inactive 
records  is  reaching  a  critical  point.  With 
increasing  entry  volume,  and  space  and 
staff  restrictions,  it  may  not  be  possible 
for  Customs  to  continue  to  provide  a 
satisfactory  level  of  service  in  the  entry 
filing  and  retrieval  activity.  This  would 
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be  detrimental  to  the  Government  and 
the  importing  public,  and  therefore, 
alternative  procedures  are  needed. 

Based  on  a  1983  survey  of  all  Customs 
regions,  direct  storage  costs  for 
liquidated  entries  is  approximately  $1.7 
million  per  year.  Of  this  amount,  60 
percent  is  for  personnel  who  sort,  file, 
and  retrieve  entries,  and  the  remaining 
40  percent  covers  storage  space, 
purchase  of  filing  cabinets,  and  related 
costs.  Aside  from  transportation  costs  to 
a  servicing  Federal  Records  Center, 
there  are  no  charges  by  the  General 
Services  Administration  for  the  7-year 
period  of  final  storage. 

Pursuant  to  §  159.1.  Customs 
Regulations  (19  CFR  159.1),  liquidation 
means  the  final  computation  or 
ascertainment  of  duties  accruing  on  an 
entry  of  merchandise.  Entries  are 
generally  liquidated  within  one  year 
from  the  date  of  entry  of  the 
merchandise. 

The  majority  of  all  formal  entries  are 
filed  with  Customs  by  customhouse 
brokers.  Section  m.ifb).  Customs 
Regulations  (19  CFR  111.1(b)).  defines 
customhouse  broker  to  mean  a  person 
who  is  licensed  under  Part  111,  Customs 
Regulations,  to  transact  Customs 
business  on  behalf  of  others. 

Customs  is  considering  an  initiative  to 
require  customhouse  brokers  to  store 
Customs  entry  documents  for  a  1-year 
period  after  liquidation. 

Current  Procedure 

Entry  documents  are  retained  by 
Customs,  normally  at  the  customhouse 
in  the  port  where  filed  for  a  period  of 
one  year  afty  liquidation.  During  this 
period,  a  broker  may  request  Customs  to 
provide  copies  of  entry  documents  (e.g.. 
to  file  a  fully  documented  protest  within 
90  days  after  a  notice  of  liquidation  or 
reliquidation).  Approximately  4  percent 
of  the  stored  liquidated  entry  documents 
are  recalled  during  that  90-day  period, 
decreasing  to  less  than  2  percent  after 
that  time.  Nearly  all  recalls  in  the  90-day 
period  are  requests  from  the  trade 
community.  Customs  may  have  need  to 
retrieve  entry  documents  from  its  own 
files,  but  this  usually  occurs  after  the  90- 
day  period  and  amounts  to  less  than  1 
percent  of  the  stored  liquidated  entry 
documents. 

After  a  period  of  one  year  after 
liquidation  at  a  port.  Customs  transfers 
the  liquidated  entry  documents  to  a 
Federal  Records  Center  for  an 
additional  7-year  period. 

Proposal 

Customs  is  considering  the  feasibility 
and  desirability  of  transferring  entry 
documents  from  Customs  to  brokers 
immediately  atter  liquidation  for  storage 


by  brokers  for  a  1-year  period  and  then 
returning  the  records  to  Customs  to  be 
transferred  to  a  Federal  Records  Center. 

Documents  to  be  transferred  to 
brokers  include: 

1.  Customs  Form  7501  (all  types); 

2.  Customs  Form  5101: 

3.  Customs  Form  3461; 

4.  Customs  Form  5106; 

5.  Single  entry  bonds; 

6.  Certifications; 

7  Commercial  invoices; 

8.  Packing  slips:  and 

9.  All  other  supporting  papers  which 
comprise  the  "Entry  Summary"  package. 

Customs  would  retain  one  copy  of 
Customs  Form  7501  in  its  file. 

Under  the  proposal.  Customs  would 
sort  liquidated  entry  documents 
according  to  the  name  of  a  broker. 
Changed  entries  with  refunds  due  would 
be  kept  separate  for  certification  against 
a  check  listing.  Each  cycle  of  liquidated 
entries  would  be  grouped.  When  the 
bulletin  notice  has  been  received,  and 
check  listing  verified,  the  corresponding 
batch  of  liquidated  entries  and  a  copy  of 
the  pertinent  part  of  the  bulletin  notice 
are  prepared  for  the  broker's  messenger. 

A  broker's  messenger  would  collect  at 
the  customhouse  the  prepared  batch  of 
liquidated  entries  and  the  notice 
covering  those  entries.  A  receipt, 
showing  the  cycle,  date  of  liquidation, 
date  of  pick-up.  and  names  of  the  broker 
and  messenger,  would  be  signed  by  the 
messenger. 

Where  possible,  broker  pick-up  is 
encouraged  to  be  scheduled  on  the 
Friday  preceding  the  date  of  the 
liquidation  cycle  to  provide  brokers 
some  advance  notice  of  liquidation. 

A  broker  would  sort  the  entry- 
documents  by  fiscal  year  and  entry 
number.  Missing  entries  would  be 
brought  to  the  attention  of  Customs  and 
extraneous  entries  returned.  Entries  not 
found  by  either  party  would  be 
reconstructed  by  the  broker  from  the 
file. 

Any  entry  needed  by  Customs  for 
review  because  of  a  protest,  petition, 
drawback,  or  other  reason,  would  be 
returned  to  Customs  under  a  weekly 
request  procedure.  A  broker  s  file  would 
show  the  "out"  status  of  the  entry, 
reason,  and  eventual  date  of  return,  so 
that  file  integrity  would  be  maintained. 

A  broker  would  return  each  batch  of 
entry  documents  one  year  after 
liquidation.  A  return  receipt  would 
indicate  the  names  of  the  broker  and 
messenger,  date,  date  of  liquidation, 
cycle  number,  and  certifiction  of  bulletin 
notice  for  entries  being  returned. 

Expenses  incurred  in  transporting  the 
documents  to  and  from  a  broker,  and 
broker  storage  expenses,  woud  be  borne 
bv  each  broker. 


Customs  would  verify  the  contents  of 
the  returned  batch  of  entry  documents 
from  each  broker.  A  control  .report 
would  be  prepared  monthly  for  use  by 
Customs  local  management.  The  entry 
documents  would  be  prepared  as  soon 
as  possible  for  transportation  to  a 
Federal  Records  Center  for  final  storage. 

Customs  believes  that  adoption  of  this 
initiative  will  reduce  Customs  storage 
costs  for  liquidated  entries  and  improve 
service  to  brokers.  Because  a  majority  of 
retrievals  of  entry  documents  occur  in 
the  first  90-day8  after  liquidation  and 
most  are  initiated  by  brokers,  retention 
of  the  entry  records  on  a  broker's 
premise  would  facilitate  the  broker's 
filing  of  a  documented  protest  pursuant 
to  19  U.S.C.  1514,  requests  for 
reliquidation  of  an  entry  pursuant  to  19 
U.S.C.  1520(c),  and  drawljack  claims 
filed  pursuant  to  19  U.S.C.  1313. 
Additionally,  brokers  would  receive 
some  advance  notice  of  liquidation. 

If  it  is  decided  to  proceed  with  this 
matter,  amendments  to  the  Customs 
Regulations  will  be  necessary  and  will 
be  the  subject  of  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register. 

Alternative 

In  the  overall  effort  by  Customs  to 
improve  service  to  the  trade  community 
and  reduce  storage  costs  at  the  same 
time,  various  alternatives  to  processing 
entry  documents  after  hquidation  are 
under  study.  For  example,  the  use  of 
micrographics  for  stored  entries  is  being 
considered.  Comments  are  solicited  on 
the  use  of  appropriate  technologies  for 
the  storing  of  liquidated  entries. 

Comments 

Customs  invites  written  comments 
(preferably  in  triplicate)  from  all 
interested  parties  on  this  initiative  as 
well  as  suggestions  for  alternatives 
which  will  accomplish  the  objective  of 
improving  Customs  paperwork 
management  procedures. 

Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11{b]).  during  regular  business 
days  between  the  hours  of  9.00  a.m.  and 
4:30  p.m.  at  the  Regulations  Control 
Branch.  Room  2426,  U.S.  Customs 
Service.  Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229. 

Executive  Order 

It  dees  not  appear  that  the  initiative 
will  result  in  a  regulation  which  is  a 
"major  rule"  as  defined  by  section  1(b) 
of  Executive  Order  12291. 
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Regulatory  Flexibility  Act 

This  initiative,  if  promulgated,  may 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
thus  require  an  initial  regulatory 
flexibility  analysis  in  accordance  with 
the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  603). 
If  it  is  decided  to  proceed  with  this 
matter,  the  notice  of  proposed 
rulemaking  will  (1)  have  as  an 
attachment  the  initial  regulatory 
flexibility  analysis  or  (2)  contain  a 
certification  by  the  Secretary  that  the 
analysis  is  not,  in  fact,  required. 

Paperwork  Reduction  Act 

If  it  is  determined  to  proceed  with  this 
initiative,  the  notice  of  proposed 
rulemaking  will  address  the  paperwork 
burden  pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  and 
will  be  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 

Authority 

This  document  is  issued  under  the 
authority  of  R.S.  251,  as  amended  (19 
U.S.C.  66).  section  624.  46  Stat.  759  (19 
U.S.C.  1624),  section  641.  46  Stat.  759  (19 
U.S.C.  1641). 

Drafting  Information 

The  principal  author  of  this  document 
was  Charles  D.  Ressin,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Custom  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  August  17, 1984. 
lohn  M.  Walker,  )r.. 
Assistant  Secretary  of  the  Treasury. 
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19  CFR  Pwts  18,  24, 112, 141, 144, 146, 
191 


Foreign  Trade  Zones;  Proposed 
Specialized  and  General  Provisions 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Notice  of  extension  of  time  for 
submissions  of  comments. 


summary:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  sumit 
writtens  comments  concerning  the 
proposed  revision  of  the  Customs 
Regulations  relating  to  foreign  trade 
zones,  which  were  published  in  the 
Federal  Register  on  July  17, 1984  (49  FR 
28855).  Comments  were  to  have  been 
received  on  or  before  October  15, 1984. 


The  National  Association  of  Foreign 
Trade  Zones  has  requested  Customs  to 
extend  the  comment  period  because  of 
the  complexity  and  extent  of  the 
proposed  regulations,  and  the  need  of  its 
members  to  analyze  all  of  the 
provisions.  They  also  note  that  the 
proposal  was  published  at  the  height  of 
the  summer  vacation  season,  and  that 
their  annual  meeting  will  be  held  just 
after  the  expiration  of  the  comment 
period.  Customs  believes  that  the 
request  has  merit.  Accordingly,  to  give 
ample  time  to  review  and  analyze  the 
proposal  and  to  prepared  written 
responses,  the  period  of  time  for  the 
submission  of  comments  is  extended  to 
November  30, 1984. 

DATE:  Comments  are  requested  on  or 
before  November  30, 1984. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW..  Room  2426,  Washington, 
D.C.  20229. 

All  comments  received  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  §  1.8,  Treasury  Department 
Regulations  (31  CFR  1.6),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  between  the  hours  of 
9  a.m.  to  4:30  p.m.  on  normal  business 
days,  at  the  Regulations  Control  Branch, 
Headquarters,  U.S.  Customs  Service, 
Room  2426, 1301  Constitution  Avenue, 
NW.,  Washington,  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  operational  aspects:  John 
HoU  or  Louis  Razzino  (202-566-8151). 

Inventory  control  and  recordkeeping 
system  aspect:  Matt  ICrimski  (202-566- 
2812). 

Appraisement  and  valuation  aspect: 
Myles  Flynn  (202-566-5307). 

Liquidated  damages,  penalty  and 
suspension  aspect:  William  Lawlor  (202- 
566-5856). 

Economic  aspect:  Daniel  Norman 
(202-566-5307). 

All  of  the  above  Customs  personnel 
are  located  at  U.S.  Customs  Service 
Headquarters.  1301  Constitution 
Avenue,  NW..  Washington,  D.C.  20229. 

Dated:  September  4, 1984. 
John  P.  Simpson, 

Director.  Office  of  Regulations  and  Rulings. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  32 

Salary  Offset  for  Department  of 
Education  Employees  To  Recover 
Overpayments  of  Pay  or  Allowances 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  secretary  proposes 
regulations  that  would  establish  rules 
for  offsetting  a  debt  against  the  Federal 
pay  of  a  current  or  former  employee  of 
the  Department  of  Education  to  recover 
an  overpayment  of  pay  or  allowances. 
These  regulations  would  implement  the 
amendments  required  under  the  Debt 
Collection  Act  of  1982.  An  employee 
who  has  been  overpaid  will  be  given  the 
opportunity  to  enter  into  a  voluntary 
repayment  agreement  or  to  show  that  an 
offset  of  the  statutory  maximum  of  15 
percent  of  disposable  pay  will  create  an 
extreme  financial  hardship.  The 
employee  may  request  a  hearing  to 
contest  the  Secretary's  determination  of 
the  existence  or  amount  of  the 
overpayment  and  an  involuntary 
repayment  schedule. 
DATES:  Comments  must  be  received  on 
or  before  October  11, 1984. 
ADDRESSES:  Comments  should  be 
addressed  to  Emma  Mapp,  Office  of 
Personnel  Resource  Management,  Room 
1083,  400  Maryland  Avenue,  SW.. 
Washington,  D.C.  20202.  Telephone  (202) 
245-3087. 

SUPPLEMENTARY  INFORMATION: 
Background 

Prior  to  passage  of  the  Debt  Collection 
Act  of  1982.  Pub.  L.  97-365,  the  heads  of 
agencies  were  authorized  under  section 
5514  of  Title  5,  United  States  Code,  to 
offset  an  erroneous  overpayment  of  pay 
from  the  disposable  pay  of  Federal 
employees.  The  amendments  to  5  U.S.C. 
5514  made  by  the  Debt  Collection  Act  of 
1982  expand  that  authority  to  offset 
debts  owed  to  the  United  States  but 
impose  new  procedural  requirements 
and  limit  the  offset  to  15  percent  of  the 
employee's  disposable  pay.  Disposable 
pay  is  defined  in  the  law  as  gross 
Federal  pay  minus  deductions  required 
by  law  to  be  withheld.  The  deductions 
include  amounts  withheld  for  Federal. 
State,  and  local  income  taxes.  Social 
Security  taxes,  and  Federal  retirement 
programs. 

The  law  estabhshes  procedures  to 
protect  the  interests  of  employees.  Thus, 
at  least  30  days  before  an  offset  may  be 
initiated,  the  head  of  the  agency  which 
made  the  overpayment  must  notify  the 
employee  that  he  or  she  (1)  is  indebted 
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to  the  United  States,  (2)  may  inspect  and 
copy  Government  records  relating  to  the 
overpayment,  (3)  may  enter  into  an 
agreement  with  the  head  of  the  agency 
concerning  a  repayment  schedule,  and 
(4)  may  request  a  hearing  contesting  the 
existence  or  amount  of  the  debt,  or  an 
involuntary  repayment  schedule. 

The  Secretary  of  Education  is 
proposing  regulations  to  implement  the 
amendments  to  5  U.S.C.  5514  made  by 
the  Debt  Collection  Act  of  1982  w\\h 
regard  to  employees  of  the  Department 
who  are  overpaid  pay  or  allowances. 

The  proposed  regulations  implement 
the  new  procedural  requirements  and 
protect  the  Government's  interest  in 
recovering  overpayments  of  pay  or 
allowances  in  a  cost-effective  and 
expeditious  manner.  They  provide  for 
the  Secretary  to  notify  the  employee  of 
the  amount  of  the  overpayment  and  give 
the  employee  an  opportunity  to  arrange 
for  voluntary  repayment,  request  a 
waiver  or  submit  a  financial  statement 
requesting  a  reduction  of  an  involuntary 
offset. 

In  addition,  the  proposed  regulations 
establish  the  procedures  for  requesting 
and  holding  a  pre-offset  hearing.  An 
employee  who  desires  a  hearing  must 
request  a  hearing  in  writing  within  15 
days  of  the  notice  of  the  overpayment  or 
withing  5  days  of  a  denial  of  a  waiver. 
The  additional  time  allowed  when  a 
waiver  is  requested  is  to  avoid 
unnecessary  hearings  if  a  waiver  is 
granted.  Employees  must  state  in  their 
request  all  the  reasons  why  they  contest 
the  overpayment  and  must  also  provide 
a  copy  of  all  documents  on  which  they 
are  relying  on  the  allegations  of  an 
individual  must  supply  a  statement  in 
the  form  of  an  affidavit  from  that 
individual.  Employees  submit  a  hearing 
request  to  the  designated  hearing  official 
and  to  the  Secretary. 

The  issues  at  a  hearing  are  limited  to 
a  review  of  the  existence  or  amount  of 
the  debt  or  an  involuntary  repayment 
schedule.  The  latter  issue  will  be 
reviewable  only  at  a  hearing  when  the 
employee  has  timely  submitted  a  prior 
response  to  the  Secretary  with  a  verified 
financial  statement  showing  that  an   • 
involuntary  deduction  of  15  percent  of 
the  employee's  disposable  pay  will 
create  extreme  financial  hardship.  In 
passing  this  legislation  amending  5 
U.S.C.  5514,  Congress  intended  to  aid 
the  Government  in  recovering  amounts 
owed  to  the  United  States  in  a  cost 
effective  manner  without  the  need  to 
pursue  relatively  small  claims  through 
litigation.  That  purpose  is  served  by 
giving  the  Secretary  the  opportunity  to 
review  an  employee's  claim  of  extreme 
financial  hardship  before  the  issue  is 
raised  at  a  bearing.  If  the  Secretary 


agrees  with  the  employee  and  reduces 
the  rate  of  an  involuntaiy  deductioo. 
unnecessary  hearings  can  be  avoided, 
and  the  goal  of  reducing  the  Agency's 
cost  of  recovery  is  served. 

The  Secretary's  denieal  of  a  waiver  of 
the  overpayment  is  not  reviewable  at 
the  hearing.  Under  4  CFR  Part  91.  the 
denieal  of  a  waiver  of  an  erroneous 
overpayment  over  $500  by  the  agency 
head  is  subject  to  review  by  the 
Comptroller  General.  Thus,  it  is  beyond 
the  authority  of  the  hearing  official  to 
review  this  issue. 

In  most  instances  when  an  employee 
is  overpaid,  the  existence  and  amount  of 
the  overpayment  are  estabhshed  by 
documentary  evidence  from  the 
Agency's  Personnel  and  Payroll  Offices. 
Thus,  a  determination  and  review  of 
these  matters  rarely  involve  issues  of 
credibility  or  veracity  of  an  individual. 
Similarly,  because  these  regulations 
would  require  the  employee  contesting 
the  involuntary  repayment  schedule  to 
document  the  alleged  extreme  financial 
hardship  by  a  verified  financial 
statement,  issues  of  credibility  or 
veracity  should  rarely  arise  with  respect 
to  an  involuntary  repayment  schedule. 
Thus,  it  is  generally  unnecessary  for  the 
hearing  official  to  weigh  the  credibility 
of  witnesses  in  an  oral  hearing  to  review 
the  issues  of  the  existence  or  amount  of 
the  overpayment  or  the  involuntary 
repa>Tnent  schedule.  Accordingly,  the 
proposed  regulations  provide  that  the 
hearing  is  conducted  on  the  written 
submissions.  Where  the  statute  does  not 
require  an  oral  hearing,  as  under  5 
U.S.C.  5514,  case  law  provides  that  a 
"paper  hearing"  may  be  sufficient  to 
protect  the  interests  of  the  employee. 
See,  Gray  Panthers  v.  Schweiker.  652  F. 
2d  148,  footnote  3  (D.C.  Cir.  1981). 

Where  the  Secretary,  in  his  discretion, 
determines  that  a  reviewable  matter 
rests  on  an  issue  of  credibility  or 
veracity  of  an  individual  or  cannot  be 
resolved  by  a  review  of  the 
documentary  evidence,  the  Secretary 
notifies  the  employee  of  the  right  to  elect 
an  oral  hearing.  This  limited  exception 
to  a  hearing  on  the  written  submissions 
complies  with  the  standard  established 
under  the  General  Accounting  Office 
(GAO)/Department  of  Justice  Joint 
Regulations  on  offset,  4  CFR  102.3(b), 
and  case  law.  See,  Califano  v. 
YamasaH  442  U.S.  682  (1979). 

When  an  oral  hearing  is  provided,  the 
hearing  is  informal  in  nature  and  is  in 
the  form  of  an  oral  argimrent.  Employees 
may  testify  on  their  own  behalf.  Other 
witnesses  may  be  called  to  testify  only 
where  the  hearing  official  determines 
that  their  testimony  is  relevant  and  not 
redundant  The  employee  may  represent 
himself  or  herself,  or  be  represented  by 


another  person  whose  representation 
does  not  create  an  actual  or  apparent 
jconflict  of  interest  The  Secretary  and 
the  employee  each  argue  their  cases  by 
reference  to  the  documents  previously 
submitted.  The  hearing  can  be 
conducted  by  conference  call  for  all 
.  employees  outside  the  Washington  D.C. 
area,  at  the  request  of  the  employee  or 
at  the  discretion  of  the  hearing  official. 

When  an  employee  requests  an  oral 
hearing  but  fails  to  appear  as  scheduled 
the  Secretary's  decision  is  affirmed.  The 
statute  gives  the  employee  the 
opportimity  to  request  review  of  the 
Secretary's  decision  by  an  independent 
party.  The  employee  who  does  not 
appear  has  been  given  the  opportunity 
required  by  statute.  No  further  rights  are 
provided.  While  Congress  granted 
employees  certain  procedural 
protections  by  allowing  review  rights,  it 
also  intended  that  the  Government 
minimize  the  cost  of  recovery  of  the 
debts.  The  employee  should  not  be 
allowed  to  increase  those  costs 
arbitrarily  by  his  or  her  failure  to  foUow 
up  on  a  hearing  request. 

The  hearing  official  is  not  an 
employee  of  the  Department  or  under 
the  supervision  or  control  of  the 
Secretary.  The  hearing  official  issues  a 
written  decision  within  60  days  of  the 
request  for  the  hearing.  The  hearing 
official  may  reverse  the  Secretary's 
determination  on  a  reviewable  matter 
only  where  the  determination  is  clearly 
erroneous.  A  determination  is  "clearly 
erroneous"  when  although  there  is 
evidence  to  support  it,  the  reviewing 
party  considering  the  evidence  as  a 
whole  is  left  with  a  definite  and  firm 
conviction  that  a  mistake  was  made. 

Paperwork  Reduction  Act  of  1960 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR 
1320.3(c),  the  information  collection 
provisions  contained  in  these 
regulations  are  not  subject  to  the  Office 
of  Management  and  Budget  review  and 
approval. 

Executive  Order  12291 

These  propo^d  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regolatocy  Flaidbaity  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  nambar  of  small  entities. 
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These  regulations  do  not  affect  small 
entities.  They  affect  only  current  or 
former  individual  employees  of  the 
Department. 

Invitation  to  Comment 

The  Secretary  invites  interested 
persons  to  submit  comments  and 
recommendations  regarding  these 
proposed  regulations.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  given  at  the  beginning  of 
this  document.  Ail  comments  submitted 
on  or  before  the  30th  day  after 
pubhcation  of  this  document  will  be 
considered  before  the  Secretary  issues 
final  reg'jla lions. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
1083.  FOB-6.  400  Maryland  Avenue, 
SVV.,  Washington,  D.C.,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  (EDST) 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

List  of  Subjects  in  34  CFR  Part  32 

Administrative  practices  and 
procedures.  Debt  collection.  Federal 
employees. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

Dated:  September  5. 1984. 
T.H.  BeU. 
St!cretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
number  does  not  apply) 

The  secretary  proposes  to  add  a  new 
Part  32  to  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  32— SALARY  OFFSET  FOR 
DEPARTMENT  OF  EDUCATION 
EMPLOYEES  TO  RECOVER 
OVERPAYMENTS  OF  PAY  OR 
ALLOWANCES 


Sec. 
32.1 
32.2 
32.3 
32.4 
32.5 
32.6 
32.7 
32.8 


Scope. 
Definitions. 
Pre-offset  notice. 
Employee  response. 
Pre-offset  heanng — general. 
Request  for  a  pre-offset  hearing. 
Pre-offset  oral  hearing. 
Pre-offset  hearing  on  the  written 
submissions. 

32.9  Written  decision. 

32.10  Deductions  process. 

Autliority:  5  U.S.C.  5514.  as  amended  by 
Sec.  5  of  Pub.  L  97-365,  96  Stat.  1751-1752. 

§32.1    Scope 

(a)  The  Secretary  establishes  the 
standards  and  procedures  in  this  part 


that  apply  to  the  deductions  from 
disposable  pay  through  offset  of  a 
current  or  former  employee  of  the 
Department  of  Education  to  recover 
overpayments  of  pay  or  allowances, 
(b)  This  part  does  not  apply  to — 

(1)  Recovery  through  offset  of  an 
indebtedness  to  the  United  States  by  an 
employee  of  the  Department  under  a 
program  administered  by  the  Secretary 
of  Education  covered  under  34  CFR  Part 
31; 

(2)  The  offset  of  an  indebtedness  to 
the  United  States  by  a  Federal  employee 
to  satisfy  a  judgment  obtained  by  the 
United  States  against  that  employee  in  a 
court  of  the  United  States; 

(31  The  offset  of  any  payment  to  an 
employee  of  the  Department  of 
Education  which  is  expressly  allowed 
under  statutes  other  than  5  U.S.C.  5514; 
or 

(4)  An  employee  election  of  coverage 
or  of  a  change  of  coverage  under  a 
Federal  benefits  program  which  requires 
penodic  deductions  from  pay  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less. 

(5  U.S.C.  5514) 

§  32.2    Definitions. 

The  following  definitions  apply  to  this 
part: 

"Disposable  pay"  means  the  amount 
that  remains  from  an  employee's 
Federal  pay  after  required  deductions 
for  Federal,  State,  and  local  income 
taxes;  Social  Security  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs;  premiums  for  life  and  health 
insurance  benefits;  and  such  other 
deductions  that  are  required  by  law  to 
be  withheld. 

"Employee"  means  a  current  or  former 
employee  of  the  Department  of 
Education. 

"Pay"  means  basic  pay,  special  pay, 
incentive  pay,  retired  pay,  retainer  pay, 
or,  in  the  case  of  an  individual  not 
entitled  to  basic  pay.  other  authorized 
pay. 

"Secretary"  means  the  Secretary  of 
Education  or  the  Secretary's  designee. 
(5  U.S.C,  5514) 

§  32.3    Pre-off$et  notice. 

At  least  30  days  before  initiating  a 
deduction  from  the  disposable  pay  of  an 
employee  to  recover  an  overpayment  of 
pay  or  allowances,  the  Secretary  sends 
a  written  notice  to  the  employee 
stating — 

(a)  The  origin,  nature  and  amount  of 
the  overpayment; 

(b)  How  interest  is  charged  and 
administrative  costs  and  penalties  will 
be  assessed,  unless  excused  under  31 
U.S.C.  3716; 


(c)  A  demand  for  repayment, 
providing  for  an  opportunity  for  the 
employee  to  enter  into  a  written 
repayment  agreement  with  the 
Department; 

(d)  Where  a  waiver  of  repayment  is 
authorized  by  law,  the  employee's  right 
to  request  a  waiver; 

(e)  The  Department's  intention  to 
deduct  15  percent  of  the  employee's 
disposable  pay  to  recover  the 
overpayment  if  a  waiver  is  not  granted 
by  the  Secretary  and  the  employee  fails 
to  repay  the  overpayment  or  enter  into  a 
written  repayment  agreement; 

(f)  The  amount,  frequency, 
approximate  beginning  date  and 
duration  of  the  intended  deduction; 

(g)  If  Government  records  on  which 
the  determination  of  overpayment  are 
not  attached,  how  those  records  will  be 
made  available  to  the  employee  for 
inspection  and  copying; 

(h)  The  employee's  right  to  request  a 
pre-offset  hearing  concerning  the 
existence  or  amount  of  the  overpayment 
or  an  involuntary  repayment  schedule; 

(i)  The  applicable  hearing  procedures 
and  requirements,  including  a  statement 
that  a  timely  petition  for  hearing  will 
stay  commencement  of  collection 
proceedings  and  that  a  final  decision  on 
the  hearing  will  be  issued  not  later  than 
60  days  after  the  hearing  petition  is 
filed,  unless  a  delay  is  requested  and 
granted; 

(j)  That  any  knowingly  false  or 
frivolous  statements,  representations  or 
evidence  may  subject  the  employee  to 
applicable  disciplinary  procedures,  civil 
or  criminal  penalties;  and 

(k)  That  where  amounts  paid  or 
deducted  are  later  waived  or  found  not 
owed,  unless  otherwise  provided  by 
law,  they  will  be  promptly  refunded  to 
the  employee. 

(5  U.S.C  5514) 

§  32.4    Employment  response. 

(a)  Voluntary  repayment  agreement — 
Within  7  days  of  receipt  of  the  written 
notice  under  §  32.3,  the  employee  may 
submit  a  request  to  the  Secretary  to 
arrange  for  a  voluntary  repayment 
schedule.  To  arrange  for  a  voluntary 
repayment  schedule,  the  employee  shall 
submit  a  financial  statement  and  sign  a 
written  repayment  agreement.  An 
employee  who  arranges  for  a  voluntary 
repayment  schedule  may  nonetheless 
request  a  waiver  of  the  overpayment 
under  parapraph  (b)  of  this  section. 

(b)  Waiver — An  employee  seeking  a 
waiver  of  the  overpayment  that  is 
authorized  by  law  must  request  the 
waiver  in  writing  to  the  Secretary  within 
7  days  of  receipt  of  the  written  notice 
under  S  32.3  The  employee  must  state 
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why  he  or  she  believes  a  waiver  should 
be  granted. 

(c)  Involuntary  repayment  schedule— 
If  the  employee  claims  that  an 
involuntary  deduction  of  15  percent  of 
disposable  pay  will  cause  extreme 
financial  hardship  and  should  be 
reduced,  he  or  she  must  submit  a  written 
explanation  and  a  financial  statement 
signed  under  oath  or  affirmation  to  the 
Secretary  within  7  days  of  receipt  of  the 
written  notice  under  §32.3.  An  employee 
who  fails  to  submit  this  financial 
information  tn  a  timely  manner  waives 
the  right  to  object  to  the  involuntary 
repayment  schedule  at  a  hearing  under 
§  32.5.  The  Secretary  notifies  the 
employee,  in  writing,  whether  the 
Secretary  will  reduce  the  rate  of  the 
involuntary  deduction. 
(5  U.S.C.  5514] 

§  32.5    Pr«-offMt  hearinjj— general. 

(a)  An  employee  who  wishes  a  review 
of  the  existence  or  amount  of  the 
overpayment  or  an  involuntary 
repayment  schedule  may  request  a  pre- 
offset  hearing.  The  pre-offset  hearing 
does  not  review — 

(1)  The  demal  of  a  waiver  of 
repayment  under  5  U.S.C  5584; 

(2)  The  involuntary  repayment 
schedule  or  financial  hardship  caused 
by  deduction  of  15  percent  of  the 
employee's  disposable  pay,  unless  the 
employee  has  submitted  the  financial 
statement  and  response  required  under 
§  32.4(c);  and 

(3)  The  determination  under 
paragraph  (b)  of  this  section  that  the 
pre-offset  hearing  is  on  the  written 
submissions. 

(b)  Unless  the  Secretary  determines 
that  a  matter  reviewable  under 
paragraph  (a)  of  this  section  turns  on  an 
issue  of  credibility  or  veracity  or  cannot 
be  resolved  by  a  review  of  the 
documentary  evidence,  the  pre-offset 
hearing  is  on  the  written  submissions. 

(c)  A  pre-offset  hearing  is  based  on 
the  written  submissions  for 
overpayments  arising  from — 

(1)  A  termination  of  a  temporary 
promotion; 

(2)  A  cash  award; 

(3)  An  erroneous  salary  rate; 

(4)  Premature  granting  of  a  within- 
grade  increase; 

(5)  A  lump  sum  payment  for  annual 
leave; 

(6)  Unauthorized  appointment  to  a 
position; 

[7]  An  error  on  time  and  attendance 
records;  or 

(8)  Other  circumstances  where  the 
Secretary  determines  that  an  oral 
hearing  is  not  required. 

(d)  The  hearing  is  conducted  by  a 
hearing  official  who  is  not  an  employee 


on  the  United  States  Department  of 
Education  or  under  the  supervision  or 
control  of  the  Secretaty. 

(e)  Formal  discovery  between  the 
parties  is  not  provided. 

(U.S.C.  5514) 

§  32.6    Request  for  ■  pre-offeet  heerlng. 

(a)  Except  for  an  employee  who  has 
requested  a  waiver  of  repayment  under 
§  32.4(b).  an  employee  who  wishes  a 
pre-offset  hearing  must  request  the 
hearing  within  15  days  of  receipt  of  the 
written  notice  given  under  5  32.3.  The 
Secretary  waives  the  15-days 
requirement  if  the  employee  shows  that 
the  delay  was  because  of  circumstances 
beyond  his  or  her  control  or  because  of 
failure  to  receive  notice  and  lack  of 
knowledge  of  the  time  limit. 

(b)  An  employee  who  has  requested  a 
waiver  under  §  32.4(b)  may  request  a 
hearing  withm  5  days  of  receipt  of  a 
determination  by  the  Secretary  denying 
a  waiver. 

(c)  The  request  for  a  hearing  must— 

(1)  Be  in  writing; 

(2)  State  why  the  employee — 

(i)  Contests  the  existence  or  amount  of 
the  overpayment;  or 

(ii)  Claims  that  the  involuntarj- 
repayment  schedule  will  cause  extreme 
financial  hardship; 

(3)  Include  all  documents  on  which 
the  employee  is  relying,  other  than  those 
provided  by  the  Secretary  under  §  32.3; 
any  document  which  is  a  statement  of 
an  individual  must  be  in  the  form  of  an 
affidavit;  and 

(4)  Be  submitted  to  the  designated 
hearing  official  with  a  copy  to  the 
Secretary. 

(d)  If  the  employee  timely  requests  a 
pre-offset  hearing  or  the  timelines  are 
waived  under  paragraph  (a)  of  this 
section,  the  Secretary — 

(1)  Notifies  the  employee  whether  the 
employee  may  elect  an  oral  hearing;  and 

(2)  Provides  the  hearing  official  with  a 
copy  of  all  records  on  which  the 
determination  of  the  overpayment  and 
any  involuntary  repayment  schedule  are 
based. 

(e)  An  employee  who  has  been  given 
the  opportunity  to  elect  an  oral  hearing 
and  who  does  elect  an  oral  hearing  must 
notify  the  hearing  official  and  the 
Secretary  of  his  or  her  election  in 
writing  v>rithin  5  days  of  receipt  of  the 
notice  under  paragraph  (d)(1)  of  this 
section  and  must  identify  all  proposed 
witnesses  and  all  facts  and  evidence 
about  which  they  will  testify. 

(f)  Where  an  employee  requests  an 
oral  hearing,  the  hearing  official  notifies 
the  Secretary  and  the  employee  of  the 
date,  time,  and  location  of  the  hearing. 
However — 


(1)  The  employee  subsequently  may 
elect  to  have  the  hearing  based  only  on 
the  written  submissions  by  notifying  the 
hearing  official  and  the  Secretary  at 
least  3  calendar  days  before  the  date  of 
the  oral  hearing.  The  hearing  official 
may  waive  the  3-days  requirement  for 
good  cause  when  the  employee  notifies  % 
the  hearing  official  before  the  date  of  the 
hearing;  and 

(2)  Tlie  request  for  a  hearing  of  an 
employee  who  fails  to  appear  at  the  oral 
hearing  must  be  dismissed  and  the 
Secretary's  decision  affirmed. 

(U.S.C  5514) 

§32.7    Pr*-offMl  oral  hMrtng. 

(a)  Oral  hearings  are  informal  in 
nature.  The  Secretary  and  the  employee, 
through  their  representatives,  and  by 
reference  to  the  documentation 
submitted,  explain  their  case.  These 
presentations  are  in  the  form  of  an  oral 
argument.  The  employee  may  testify  on 
his  or  her  own  behalf,  subject  to  cross 
examination.  Other  witnesses  may  be 
called  to  testify  only  where  the  hearing 
official  determines  that  their  testimony 
is  relevant  and  not  redundant. 

(b)  The  hearing  official  shall — 

(1)  Conduct  a  fair  and  impartial 
hearing;  and 

(2)  Preside  over  the  course  of  the 
hearing,  maintain  decorum,  and  avoid 
delay  in  the  disposition  of  the  hearing. 

(c)  The  employee  may  represent 
himself  or  herself  or  may  be  represented 
by  another  person  at  the  hearing.  The 
employee  may  not  be  represented  by  a 
person  whose  representation  creates  an 
actual  or  apparent  confiict  of  interest. 

(d)  Oral  hearings  are  open  to  the 
public.  However,  the  hearing  official 
may  close  all  or  any  portion  of  the 
hearing  where  to  do  so  is  in  the  best 
interests  of  the  employee  or  the  public. 

(e)  Oral  hearings  may  be  conducted 
by  conference  call — 

(1)  When  the  employee  is  located  in  a 
city  other  than  Washington,  D.C.; 

(2)  At  the  request  of  the  employee;  or 

(3)  At  the  discretion  of  the  hearing 
official. 

(5  U.S.C.  5514) 

!  32^    Pra-oW— t  hearing  on  Iha  wrWan 


If  a  hearing  fs  to  be  held  on  the 
written  submissions,  the  hearing 
examiner  reviews  the  records  and 
responses  submitted  by  the  Secretary 
and  the  employee  under  §  32.6. 
(5  U.S.C,  5514) 


§32.9    WrtttWK 

(a)  The  hearing  official  issues  a 
written  decision  stating  the  facts 
supporting  the  nature  and  origin  of  the 


/ 
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debt  and  the  hearing  official's  analysis, 
findings  and  conclusions  as  to  the 
amount  of  the  debt  and  the  repayment 
schedule  within  60  days  of  filing  of  the 
employee's  request  for  a  pre-offset 
hearing. 

(b)  The  hearing  official  decides 
^l^hether  the  Secretary's  determination 
of  the  existence  and  the  amount  of  the 
overpayment  or  the  extreme  financial 
hardship  caused  by  the  involuntary 
repayment  schedule  is  clearly 
erroneous.  A  determination  is  clearly 
erroneous  if  although  there  is  evidence 
to  support  the  determination,  the 
hearing  official,  considering  the  record 
as  a  whole,  is  left  with  a  definite  and 
firm  conviction  that  a  mistake  was 
made. 

(c)  In  making  the  decision,  the  hearing 
official  is  governed  by  applicable 
Federal  statutes,  rules  and  regulations. 

(d)  The  hearing  official  decides  the 
issue  of  extreme  financial  hardship 
caused  by  the  involuntary  repayment 
schedule  only  where  the  employee  has 
submitted  the  financial  statement  and 
response  required  under  §  32.4(c). 
Where  the  hearing  official  determines 
that  an  involuntary  repayment  schedule 
creates  extreme  financial  hardship,  he 
or  she  must  establish  a  schedule  that 
alleviates  the  financial  hardship  but 
may  not  reduce  the  involuntary 
repayment  schedule  to  a  deduction  of 
zero  percent.  - 

(5  U.S.C.  5514] 

§  32.10    Deductiona  process. 

(a)  Debts  must  be  collected  in  one 
lump  sum  where  possible.  If  the 
employee  does  not  agree  to  a  lump  sum 
that  exceeds  15  percent  of  disposable 
pay,  the  debt  must  be  collected  in 
installment  deductions  at  officially 
established  pay  intervals  in  the  amount 
established  under  a  voluntary 
repayment  agreement,  an  involuntary 
repayment  schedule  where  no  hearing  is 
requested,  or  the  schedule  established 
under  the  written  hearing  decision. 
Installment  deductions  must  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment, 
except  as  provided  under  paragraph  (c) 
of  this  section.  If  possible,  the 
installment  payment  must  be  sufficient 
in  size  and  frequency  to  liquidate  the 
debt  in,  at  most,  three  years.  Installment 
payments  of  less  than  $25  may  be 
accepted  only  in  the  most  unusual 
circumstances. 

(b)  Deductions  must  begin — 

(1)  After  the  employee  has  entered  a 
voluntary  repayment  schedule; 

(2)  If  a  waiver  is  requested  under 

9  32.4(b].  after  the  employee  has  been 
denied  a  waiver  by  the  Secretary;  or 


(3)  If  a  hearing  is  requested  under 
§  32.5.  after  a  written  decision. 

(c)  If  the  employee  retires  or  resigns  or 
his  or  her  employment  ends  before 
collection  of  the  debt  is  completed,  the 
amount  necessary  to  liquidate  the  debt 
must  be  offset  from  subsequent 
payments  of  any  nature  (for  example, 
final  salary  payment  or  lump-sum  leave) 
due  the  employee  on  the  date  of 
separation.  If  the  debt  cannot  be 
hquidated  by  offset  from  any  such  final 
payment  due  the  employee  on  the  date 
of  separation,  the  debt  must  be 
liquidated  by  administrative  offset 
pursuant  to  31  US  C.  371^  from  later 
payments  of  any  kind  due  the  employee, 
where  appropriate. 

(d)  Interest,  penalties  and 
administrative  costs  on  debts  collected 
under  this  Part  must  be  assessed,  in 
accordance  with  the  provisions  of  4  CFR 
102.13. 

(e)  An  employee's  payment,  whether' 
voluntary  or  involuntary,  of  all  or  any 
portion  of  an  alleged  debt  collected 
pursuant  to  this  Part  may  not  be 
construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under 
this  Part  or  any  other  provision  of  law, 
except  a.s  otherwise  provided  by  law. 

(f)  Amounts  paid  or  deducted 
pursuant  to  this  Part  by  an  employee  for 
a  debt  that  is  waived  or  otherwise  found 
not  owing  to  the  United  States  or  which 
the  Secretary  is  ordered  to  refund  must 
be  promptly  refunded  to  the  employee. 
(5  U.S.C.  5514) 

(FR  Doc.  84-23954  Filed  9-10-B4;  &«  va\ 
BILUNG  CODE  40aO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-10-FRL-2668-1I 

Federal  Assistance  Limitations:  State 
of  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  limit 
certain  federal  funding  assistance  for 
Jackson  County,  Oregon.  These 
limitations  will  apply  to  funds  provided 
under  the  Clean  Air  Act.  the  Clean 
Water  Act,  and  the  Surface 
Transportation  Assistance  Act.  EPA  is 
taking  this  action  pursuant  to  sections 
176(a)  and  316(b)  of  the  Clean  Air  Act, 
because  the  State  of  Oregon  failed  to 
submit  legally  enforceable  State 
Implementation  Plan  (SIP)  revisions  that 
would  provide  for  attainment  of  the 


National  Ambient  Air  Quahty  Standard 
(NAAQS)  for  carbon  monoxide  prior  to 
December  31, 1987.  If  EPA  takes  final 
action,  the  funding  limitations  would 
apply  to  all  of  Jackson  County. 

DATE:  Comments  must  be  received  on  or 
before  October  11, 1984. 
ADDRESS:  Comments  should  be 
addressed  to:  Laurie  Krai,  Air  Programs 
Branch.  M/S  532,  Environmental 
Protection  Agency.  1200  Sixth  Avenue. 
Seattle.  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  McPhillips.  Air  Programs  Branch, 
M/S  532,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (FTS)  399-7369. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  24, 1980  (45  PR  42278)  EPA 
approved  the  first  phase  of  the  Medford 
Carbon  Monoxide  (CO)  attainment  plan. 
At  that  time  an  extension  of  the 
attainment  date  for  the  CO  standard  to 
a  date  beyond  December  31, 1982,  but 
before  December  31, 1987,  was  also 
approved.  . 

The  second  phase  of  the  Medford  CO 
Attainment  Plan  was  submitted  to  EP.A 
on  October  20, 1982.  That  plan  indicated 
that,  in  order  to  attain  the  CO  standard 
by  December  31, 1987,  it  would  be 
necessary  to  implement  an  automobile 
inspection  and  maintenance  (I/M) 
program  prior  to  January  1984.  On 
February  3. 1983  (48  FR  5131)  EPA 
proposed  to  approve  this  second  phase 
with  the  understanding  that  EPA  would 
not  finally  approve  the  SIP  until  after  1/ 
M  is  officially  adopted  and  resource 
conmiitments  are  obtained.  Since  that 
time,  the  responsible  Jackson  County 
officials  have  abandoned  the  original 
schedules  and  commitments  for 
implementation  of  an  I/M  program  in' 
Medford. 

Accordingly,  on  March  14, 1984  (49  FR 
9582)  EPA  reversed  its  original  proposal 
and  proposed  to  disapprove  the  plan. 
On  March  27, 1984  the  residents  in 
Jackson  County,  Oregon,  voted  against 
the  establishment  of  an  I/M  program. 
Clearly  the  current  CO  attainment  plan 
does  not  provide  for  attainment  of  the 
standards  prior  to  December  31, 1987. 
EPA  had  no  choice,  according  to  the 
requirements  of  section  172(b)(10)  of  the 
Clean  Air  Act,  but  to  finalize  the 
disapproval  and  initiate  the  section 
176(a)  and  316(b)  sanction  process. 

II.  Funding  Limitations 

A.  Section  176(a) 

To  ensure  that  Federal  funds  do  not 
further  contribute  to  the  already  serious 
air  pollution  problem  and  to  encourage 
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state  cooperation,  Congress  adopted 
section  176(a)  of  the  Clean  Air  Act. 
Section  176(a)  requires  withholding  of 
certain  federal  assistance  funds  for 
highway  construction  and  air  quality 
planning  grants  if  the  EPA 
Administrator  finds  that  a  state  has 
failed  to  submit,  or  is  not  making 
reasonable  efforts  to  submit,  a  SIP 
which  considers  each  of  the  elements  of 
section  172  of  the  Act.  This  includes  the 
requirement  for  I/M.  On  April  10, 1980, 
after  prior  notice  and  public  comment, 
EPA  and  the  Department  of 
Transportation  (DOT)  published  their 
final  policies  and  procedures  for 
imposing  funding  restrictions  under 
section  176(a).  (45  FR  24692.)  This  notice 
should  be  used  as  reference  in  reviewing 
today's  notice. 

B.  Section  316(b) 

EPA  may  also  withold  certain  grants 
for  the  construction  of  sewage  treatment 
works  available  under  section  201(g)  of 
the  Clean  Water  Act.  The  EPA  Regional 
Administrator  may  fund  a  specific 
project  if  she  finds  that  it  is  needed  for 
relief  of  an  immediate  pubhc  health 
hazard  and  will  jpot  expand  usable 
treatment  capacity  by  more  than  one 
million  gallons  per  day.  In  addition,  the 
EPA  Regional  Administrator  may  fund  a 
project  which  will  improve  treatment 
capability,  but  will  not  expand  capacity 
for  future  growth. 

These  sewage  treatment  funding 
limitations  would  apply  to  all  of  Jackson 
County  and  could  impact  over  one 
million  dollars  in  grant  awards.  The  EPA 
policy  for  implementing  section  316(b) 
was  published  in  the  Federal  Register  on 
August  11,  1980  (45  FR  53382). 

in.  Consultation  Period 

On  April  18, 1984.  EPA  notified 
affected  federal,  state  and  local 
agencies  and  officials  that  it  was 
initiating  the  EPA/DOT  procedures  for 
imposing  the  funding  limitations  under 
section  176(a).  This  notification  started  a 
30-day  consultation  period  in 
accordance  with  these  procedures. 
Between  April  18, 1984  and  the  date  of 
this  notice,  EPA  officials  have  consulted 
with  several  federal,  state  and  local 
officials  in  an  effort  to  resolve  this  issue. 
The  foliowinp  events  have  occurred 
since  EPA  initiated  this  consultation 
period: 

April  18.  1984 

EPA  notified  Federal  Highway 
Administration  (F'HVv'A)  by  telephone 
and  letter  that  the  30-day  consultation 
period  was  being  initiated.  Key  state, 
local  and  congressional  contacts  were 
informed  of  the  action. 


April  20.  1984 

EPA  discussed  alternatives  to  I/M 
and  other  possible  ways  to  implement  1/ 
M  with  staff  of  Oregon  Department  of 
Environmental  Quality  (ODEQ). 

April  24,  1984 

EPA  met  with  FHWA  to  discuss  the 
SIP  status  and  sanction  action. 

April  27,  1984 

Joe  Cannon.  Assistant  Administrator 
for  Office  of  Air  and  Radiation  met  with 
Oregon  Congressman  Bob  Smith  and  the 
President  of  the  Medford  Chamber  of 
Commerce  to  discuss  sanctions. 

May  8,  1984 

EPA  met  with  FHWA  to  develop 
regional  criteria  and  procedures  for 
implementing  the  section  176(a)  sanction 
process.  EPA  also  met  with  ODEQ  to 
discuss  the  current  SIP  status  and 
ongoing  efforts  to  resolve  the  CO 
problem  in  Medford. 

May  18.  1984 

The  consultation  process  with  FHWA 
officially  closed.  Discussions  continue 
on  solutions  to  the  CO  problem. 

IV.  Proposed  Action 

Failure  of  the  Jackson  County 
Commissioners  to  adopt  an  I/M  program 
has  prevented  ODEQ  from  submitting  an 
approvable  1982  SIP  for  attainment  of 
the  NAAQS  for  CO.  EPA  therefore 
proposes  the  following  actions: 

1.  EPA  proposes  to  find  that  the  State 
of  Oregon  has  failed  to  submit  and  is 
not  making  reasonable  efforts  to  submit, 
an  approvable  1982  SIP  for  Medford, 
Oregon  which  considers  each  of  the 
elements  required  by  section  172  and 
llOof  the  Act;  and 

2.  EPA  proposes  to  impose  federal 
funding  restrictions  on  Jackson  County, 
Oregon,  pursuant  to  section  176(a)  and 
316(b)  of  the  Act. 

During  the  public  comment  period, 
EPA  will  consider  any  comments  on  this 
issue.  If,  prior  to  final  EPA  action  on  this 
matter,  the  Jackson  County 
Commissioners  or  ODEQ  adopts  an 
enforceable  I/M  program  or  other 
program  which  demonstrates  attainment 
of  the  CO  standard  prior  to  the 
December  31, 1987  deadline,  EPA  will 
withdraw  this  proposal.  If  the  County 
and  State  fail  to  remedy  this  situation 
before  EPA  takes  final  action,  the 
funding  limitations  will  become  effective 
on  the  date  final  rulemaking  is  published 
in  the  Federal  Register. 

Upon  final  rulemaking,  the  Secretary 
of  Transportation  shall  not  approve  any 
projects  or  award  any  grants  under  the 
Transportation  Assistance  Act  in 
Jackson  County,  except  for  safety,  mass 


transit,  or  transportation  improvement 
projects  related  to  air  quality 
improvement  or  maintenance. 
Furthermore,  the  Administrator  of  EPA 
shall  not  approve  any  projects  or  award 
any  grants  in  Jackson  County  authorized 
by  the  Clean  Air  Act  unless  they  qualify 
for  the  exemptions  noted  in  the  April  10. 
1980  policy  notice.  Pursuant  to  section 
316  of  the  Act.  EPA  will  also  withhold 
certain  grants  for  the  construction  of 
sewage  treatment  works  available  under 
section  201(g)  of  the  Clean  Water  Act 
(33  U.S.C.  1251  et.  seq.).  Once  these 
funding  limitations  are  finalized  they 
can  only  be  removed  by  a  Federal 
Register  notice,  after  ODEQ  officially 
submits  a  SIP  to  EPA  which  corrects  the 
deficiency  identified  in  today's  notice 
and  EPA  takes  final  action  to  approve  it 

For  more  information  on  the  scope 
and  procedures  for  these  restrictions, 
see  45  FR  53382  (Augxist  11, 1980),  and  45 
FR  24892  (April  10, 1980). 

V.  Opportunity  for  Public  Hearing 

EPA  Region  10  today  is  also 
armouncing  an  opportimity  for  a  pubhc 
hearing  before  air  planning  grants  are 
revoked  for  the  Jackson  County  Area.  If 
a  hearing  is  required,  it  will  be  held  as 
indicated  below: 

Date:  October  26, 1964. 

Time:  7.-00  p.m. 

Address:  Conference  Room  1400,  522  S.W. 
Fifth  (Yeon  Building),  Portland.  Oregon  97204. 

For  Further  Information  Contact;  Michael 
Gearheard,  U.S.  Elnvironmental  Protection 
Agency,  552  S.W.  Fifth  Avenue,  Yeon 
Building.  2nd  Floor,  Portland.  Oregon  97204, 
Telephone  (503)  221-3250. 

This  pubhc  hearing  will  be  held  if 
(and  only  if)  a  request  for  a  public 
hearing  is  received  at  the  office  listed 
above  by  October  11. 1984.  It  is 
suggested  that  anyone  wishing  to  verify 
whether  the  public  hearing  is  to  be  held 
should  call  the  above  Hsted  office. 

VI.  Request  for  Comments 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  these 
proposed  actions  regarding  the  Oregon 
SIP.  EPA  will  consider  all  comments 
received  within  SO-days  of  the 
publication  of  this  notice.  The  comment 
deadline  is  October  11,  1984. 

VII.  Regulatory  Impact 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq..  the  Agency  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposal  or 
final  rule  on  the  small  entities.  Under  5 
U.S.C.  605(b),  this  requirement  may  be 
waived  if  the  Agency  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
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entities.  Small  entities  include  small 
business,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of  less 
than  50,00a 

If  EPA  takes  final  action  to  find  that 
the  State  of  Oregon  is  not  making 
reasonable  efforts  to  submit  an 
approvable  SIP  for  Medford,  certain 
highway  construction  fimds,  air  quahty 
planning  funds,  and  sewage  treatment 
grants  for  Jackson  County  will  be 
withheld.  Thus  some  small  entities  may 
be  affected  by  final  EPA  action. 

EPA  can  not  reliably  predict  the 
impacts  of  the  Clean  Air  Act  restrictions 
under  section  176(a),  because  of  the 
exemptions  authorized  for  highway 
safety  and  air  quality  planning  projects. 
Careful  review  and  evaluation  of  each 
highway  and  sewage  treatment  project 
is  necessary  to  determine  whether  or  not 
a  project  is  exempt.  Consequently,  EPA 
is  making  no  quantified  assessment  of 
the  potential  economic  impact  on  small 
entities  that  may  result  from  today's 
proposal. 

Furthermore,  although  EPA  believes 
that  a  final  action  might  have  some 
impact  on  small  entities,  this  impact 
cannot  affect  the  Agency's  actions. 
Under  the  Clean  Air  Act,  the  imposition 
of  the  funding  restrictions  in  section 
178(a)  are  automatic  and  mandatory 
whenever  the  Agency  determines  that  a 
State  has  not  submitted,  or  is  not 
making  reasonable  efforts  to  submit,  a 
SIP  which  considers  each  of  the 
elements  of  section  172. 

Similarly,  EPA  can  not  reliably  predict 
the  impacts  of  the  Clean  Water  Act 
restrictions  under  section  316(b), 
because  growth  projections  specifically 
related  to  impacted  projecTs  are  not 
available. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  If  this  action  is  finalized, 
section  176(a)  limitations  will  impact 
S65,000  to  S150.000  of  the  Oregon  State 
air  grant  per  year  and  up  to  S20  million 
in  highway  funds  The  section  316(b) 
sewage  treatment  grant  restrictions 
could  impact  another  $1  million.  Clearly 
todays  action  is  not  major  smce  it  will 
not  have  an  economic  impact  exceeding 
SUX)  million  per  year.  Under  Executive 
Order  12291.  today's  action  is  not 
'Major  "  It  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 


Authority:  Sees.  110,  172.  176(a),  301  and 
316  of  the  Clean  Air  Act,  as  amended;  (42 
U.S.C.  7410,  7502.  7506(a).  7601  and  7616), 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbon,  Intergovernmental 
relations. 

Dated:  June  8. 1964. 
Emesta  B.  Barnes, 

Regional  Administrator. 

|FR  Doc  84-2393  Filed  9-10-84:  8:4S  rnn) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[Docfcst  No.  21323;  RM-28361 

Use  Of  Subcarrier  Frequencies  in  the 
Aural  Baseband  of  Television 
Transmitters;  Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  Action  corrects  an  error  in 
the  text  of  flie  Second  Further  Notice  of 
Proposed  Rule  Making  in  Docket  No. 
21323.  That  Further  Notice  asked  for 
comment  and  information  on  the  issue 
of  whether  to  require  cable  television 
systems  to  carry  program-related  aural 
subcarrier  signals  of  broadcast 
television  stations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stillwell,  Mass  Media  Bureau  (202) 
632-6302. 

SUPPl^MENTARY  INFORMATION:  . 
Erratum      | 

In  the  matter  of  the  use  of  subcarrier 
frequencies  in  the  aural  baseband  of 
television  tramsmitters;  Docket  No.  21323, 
RM-2836. 

Released:  August  20. 1984. 

1.  On  .-Xugust  13, 1984.  the  Commission 
released  a  Second  Further  Notice  of 
Proposed  Rule  Making  (FCC  84-361)  in 
the  above  captioned  matter.  In  FR  Doc. 
84-21672,  in  the  issue  of  Wednesday, 
August  15, 1984,  beginning  on  page 
32619,  text  was  inadvertently  omitted 
from  the  document.  On  page  32622,  in 
the  second  column,  in  the  first 
paragraph  (4),  after  the  fourth  line  insert 
the  following: 

"13.  We  invite  comments  on  any 


aspect  of  this  proposal.  In  particular, 
interested  parties  are  invited  to  suggest 
threshold  levels  of  "significant  capital 
expenditures"  and  "material 
interference  or  degradation." 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

(FR  Doc  84-23941  Filed  9-10-84  8:45  am| 
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47  CFR  Part  74 

(MM  OocKst  No.  83-523] 

Instructlonai  Television  Fixed  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  extension  of 
comment/reply  comment  period. 

SUMMARY:  This  action  grants  a  request 
for  extension  of  time  for  filing  comments 
in  response  to  the  Further  Notice  of 
Proposed  Rulemaking  in  MM  Docket  No. 
83-523  (Amendment  of  Part  74  of  the 
Commission's  Rules  and  Regulations  In 
Regard  to  the  Instructional  Television 
Fixed  Service).  The  National 
Association  of  State  Universities  and 
Land-Grant  Colleges  requested  an 
extension  of  one  month.  The  Media 
Access  Project  supported  the  request. 
The  Order  explains  that  colleges  and 
universities,  who  represent  a  large  class 
of  ITFS  licensees,  need  more  time  to 
prepare  comments  on  the 
comprehensive  matters  raised  in  the 
Further  Notice  because  they  are 
currently  preoccupied  with  starting  a 
new  school  year. 

DATES:  Comments  are  now  due  by 
October  17, 1984  and  replies  by 
November  2,  1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  M.  Margolis.  Mass  Media  Bureau, 
(202)  632-6495. 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

In  the  matter  of  Amendment  of  Part  74  of 
the  Commission's  Rules  and  Regulations  in 
Regard  to  the  Instructional  Television  Futed 
Service:  MM  Docket  No.  83-523. 

Adapted:  August  30,  1984. 

Released:  September  4, 1984. 

By  the  Chief.  Mass  Media  Bureau. 

1.  On  (uly  26. 1984,  a  Further  Notice  of 
Proposed  Rulemaking  was  adopted  in 
the  above-captioned  proceeding,  49  FR 
32610  (published  August  15, 1984).  The 
Further  Notice  provided  that  comments 
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be  filed  by  September  17. 1984.  and  that 
reply  comments  be  filed  jjy  October  2 
1984. 

2.  A  request  for  an  extension  of  these 
filing  deadlines  was  filed  by  the 
National  Association  of  State 
Universites  and  Land-Grant  Colleges 
CNASULGC")  by  letter  of  August  21. 
1984.  Comments  in  support  of  the 
request  were  filed  by  the  Media  Access 
Project  ("MAP")  on  August  22. 1984. 
NASULCC  requests  that  the  cbmment 
date  in  the  above-captioned  proceeding 
be  extended  to  October  17. 1984. 

3.  In  support  of  NASULGC's  request, 
both  it  and  MAP  contend  that  the 
present  one-month  comment  period  is 
not  sufficient  to  respond  to  the  serious, 
detailed  and  complex  issues  raised  by 
the  Further  Notice.  They  point  out  that 
since  the  comment  period  falls  on  the 
"most  hectic  period"  of  the  school  year, 
many  colleges  and  universities  will  not 
have  enough  time  to  prepare  the 
materials  they  believe  are  necessary  to 
incorporate  in  their  comments.  They 
claim  that  some  of  the  data  they  hope  to 
provide  was  notably  lacking  from  prior 
Commission  decisions  concerning  the 
Instructional  Television  Fixed  Service. 

4.  We  agree  that  the  instant 
proceeding  raises  very  fundamental 
issues  in  the  Instructional  Television 
Fixed  Service,  calling  for  detailed  and 
comprehensive  comments  in  a  number 
of  areas.  We  do  not  want  to  constrain 
colleges  and  universities,  who  comprise 
a  large  class  of  ITFS  licensees,  from 
supplying  their  much  needed 
contribution  to  the  rulemaking 
proceeding  by  requiring  them  to  respond  . 
during  the  busiest  time  of  the  school 
year.  An  extension  of  one  month,  under 
the  circumstances,  appears  appropriate. 
The  parties  did  not  request  an  extension 
of  the  reply  comment  deadline.  We  will 
therefore  specify  a  reasonable  date. 

5.  Accordingly,  it  is  ordered  that,  the 
dates  for  filing  comments  and  reply 
comments  in  the  above-captioned 
proceeding  are  extended  to  and 
including  October  17. 1984.  and 
November  2, 1984,  respectively.  It  is 
further  ordered  that,  the  request  for 
extension  of  time  filed  by  the  National 
Association  of  State  Universities  and 
Land-Grant  Colleges  is  granted.  This 
action  is  taken  by  authority  delegated 
by  Section  0.283  of  the  Commission's 
Rules,  47  CFR  0.283. 

Federal  Communications  CommisBion. 
lames  C.  McKinney. 

Chief.  Mass  Media  Bvreau. 

|FR  Doc  84-23949  Filed  9-10-64,  »:48  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WildHfe 
and  Plants;  Proposed  Endangered 
Status  and  Critical  Habitat  for  tf>e  Bay 
Checkerspot  Butterfly  (Euphydryas 
Editha  Bayensis) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to  list 
the  bay  checkerspot  butterfly  as  an 
endangered  species.  Historically  known 
from  the  San  Francisco  Peninsula  and 
outer  Coast  Range  to  the  south  and  east 
of  the  peninsula,  the  bay  checkerspot 
butterfly  has  suffered  a  tremendous 
reduction  in  number  and  range.  Of  the 
16  known  colonies,  11  colonies  have 
been  extirpated.  Only  five  colonies 
remain  and  two  of  these  are  threatened 
with  imminent  loss,  if  they  are  not 
already  gone.  Critical  habitat  in  San 
Mateo  and  Santa  Clara  Counties. 
California,  is  included  with  this 
proposed  rule.  The  proposed  rule  would 
provide  protection  to  remaining  wild 
populations  of  this  subspecies.  The 
Ser\'ice  seeks  data  and  comments  from 
the  public  on  this  proposal.  The  Service 
is  requesting  information  on 
environmental  and  economic  impacts 
and  effects  upon  small  business  entities 
that  would  result  from  designating 
critical  habitat  for  the  bay  checkerspot 
butterfly. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
13, 1984.  Public  hearing  requests  must  be 
received  by  October  26, 1984. 

ADDRESS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Mr.  Sanford  Wilbur,  Endangered 
Species  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building, 
Suite  1692,  500  NE.  Multnomah  Street, 
Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection  by  appointment  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sanford  Wilbur,  Endangered 
Species  Coordinator.  Lloyd  500  Building, 
Suite  1692.  500  NE.  Multnomah  Street. 
Portland.  OR  97232  (503/231-6131):  or 
Mr.  John  L.  Spinks.  Chief.  Office  of 
Endangered  Species.  Fish  and  Wildlife 
Ser\'ice,  Washington.  D.C.  20240,  [703/ 
235-2771). 

SUPPLEMENTARY  INFORMATION: 


Background 

Since  1960,  the  bay  checkerspot 
butterfly  [Euphydryas  editha  bayensis) 
has  been  the  subject  of  extensive 
research  by  Dr.  Paul  R.  Ehrlich  and  his 
associates  at  Stanford  University.  The 
presence  of  16  populations  or  colonies  of 
this  butterfly  on  the  San  Francisco 
Peninsula  as  well  as  on  the  inner  Coast 
Range  to  the  south  and  east  of  the  San 
Francisco  Peninsula  has  been 
documented  (Ehrlich  and  Murphy  1981, 
Murphy  and  Ehrlich  1980).  The  presence 
of  additional  colonies  is  indicated  by 
museum  records,  but  they  were 
destroyed  before  the  exact  location  of 
iheir  habitat  became  known.  The  bay 
checkerspot  butterfly  is  restricted  to 
grassland  areas  on  shallow  Montara  or 
other  serpentine  soils  that  support  the 
butterfly's  larval  foodplants  (Ehrlich  et 
al.  1975).  The  aimual  plantain  [Plantago 
erecta]  is  the  primary  larval  foodplant 
and  a  hemiparasitic  annual 
(Orthocarpus  densiflorus)  is  the 
obligatory  secondary  larval  foodplant 
(Singer  1971). 

Of  the  16  known  colonies.  11  have 
been  extirpated,  two  others  are  near 
extinction  or  possibly  already  extinct. 
and  the  remaining  colonies  face  the 
likelihood  of  extinction.  Colonies  have 
been  eliminated  in  the  course  of  freeway 
construction  (Hillsborough  and  San 
Mateo  colonies  and  part  of  the 
Edgewood  colony),  subdivision 
construction  and  the  introduction  of 
exotic  plants  (Twin  Peaks.  ML 
Davidson,  Brisbane,  Joaquin  Miller  and 
San  Leandro  colonies),  and  overgrazing 
by  livestock  coupled  with  drought 
(Morgan  Territory  Road.  Silver  Creek, 
Coyote  Reservoir  and  Uvas  colonies) 
(Murphy  and  Ehrlich  1980).  Four  of  the 
five  remaining  populations,  San  Bruno 
Mountain,  Woodside,  Jasper  Ridge  and 
Edgewood  colonies,  occur  in  San  Mateo 
County.  Because  the  San  Bruno 
Mountain  colony  fluctuates  greatly  in 
numbers,  it  may  be  near  extinction.  The 
Woodside  colony  is  also  near  extinction, 
if  not  already  extinct,  as  no  bay 
checkerspot  butterflies  were  seen  there 
during  1982.  The  largest  and  relatively 
most  secure  colony,  Morgan  Hill,  occurs 
in  Santa  Clara  County. 

Most  of  the  habitat  of  the  Woodside 
Colony  has  recently  been  eliminated  by 
condominium  development,  thereby 
greatly  reducting  the  viability  of  this 
colony.  The  Jasper  Ridge  colony, 
consisting  of  two  demographic  units,  is 
located  on  a  biological  preserve  of 
Stanford  University  and  although  small 
does  not  appear  to  face  imminent 
extinction.  One  of  two  large  cofonies  is 
located  at  Edgewood  County  Park  and 
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may  be  threatened  by  proposed 
construction  of  a  golf  course  and  other 
recreational  facilities.  The  other,  at 
Morgan  Hill,  is  threatened  by 
overgrazing  and  by  a  proposed  sanitary 
landfill.  Historically,  several  smaller 
populations  apparently  underwent 
natural  extinction  and  subsequent 
recolonization  from  nearby  colonies 
(Ehrlich  1965,  Ehrlich  et  al.  1975). 
Therefore,  for  this  butterfly  to  maintain 
itself  in  nature,  preservation  of  several 
colonies  in  close  proximity  to  each  other 
may  be  necessary  in  order  for  dispersal 
and  recolonization  to  proceed. 
Preservation  of  the  two  larger  colonies, 
Edgewood  and  Morgan  Hill,  also 
appears  necessary  to  insure  that  natural 
climatic  lluctuations  do  not  ehminate 
the  depleted  species. 

On  October  21. 1980.  the  Service  was 
petitioned  by  Dr.  Bruce  O.  Wilcox,  Mr. 
Dennis  D.  Murphy,  and  Dr.  Paul  R. 
Ehrlich  to  list  the  bay  checkerspot 
butterfly  as  an  endangered  species.  The 
petition  was  supplemented  by  Dr. 
Wilcox  and  Mr.  Murphy  with  a  letter 
and  other  materials  received  on 
December  11. 1980.  The  Service  included 
this  taxon  in  a  Federal  Register  Notice 
of  Review  on  February  13, 1981  (46  FR 
43709).  A  review  of  the  status  of  the  bay 
checkerspot  was  made  to  determine  if  it 
should  be  added  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
On  October  13. 1983,  die  Service  found 
this  proposed  listing  to  be  warranted  but 
precluded  by  other  pending  listing 
actions,  and  reported  this  finding  in  the 
Federal  Register  on  January  20, 1984  (49 
FR  2485).  Such  a  finding  requires  that  a 
new  one-year  petition  action  deadline 
be  estabhshed,  pursuant  to  Section 
4(b)(3)(C)(i)  of  die  Endangered  Species 
Act,  as  amended.  This  proposed  rule 
reaffirms  the  finding  that  the  petitioned 
action  is  warranted,  and  proposes  to 
implement  the  action  in  accordance  with 
Section  4(b)(3)(B)(ii)  of  the  Act. 

Summary  of  Factors  Affecting  Uie 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  see  proposed 
revisions  to  accommodate  1982 
amendments  in  die  Federal  Register  of 
August  8. 1983)  set  forth  die  procedures 
for  adding  species  to  the  Federal  list.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  bay  checkerspot 
butterfly  [Eupbydryas  editha  bayensis] 
are  as  follows: 


A.  Tbe  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Only  five  of  the  sixteen  known 
populations  of  the  bay  checkerspot 
butterfly  are  still  extant  and  two  of  the 
five  are  near  extinction.  The 
construction  of  Interstate  Highway  280 
during  1970  eliminated  colonies  at 
Hillsborough  and  San  Mateo,  and 
bisected  the  Edgewood  colony.  Habitat 
alteration  over  the  past  decade  or 
longer,  primarily  the  result  of 
subdivision  construction  and 
introduction  of  non-native  plants,  has 
resulted  in  the  disappearance  of 
colonies  at  Twin  Peaks,  Mt.  Davidson, 
Brisbane.  Joaquin  Miller,  and  San 
Leandro.  Drought  in  1977  dealt  a  final 
blow  to  colonies  at  Morgan  Territory 
Road,  Silver  Creek,  Coyote  Reservoir 
and  Uvas  Valley,  where  the  habitat  had 
been  subjected  to  years  of  overgrazing 
by  livestock. 

One  of  the  remaining  populations,  the 
Woodside  colony,  is  close  to  extinction. 
Its  population  numbers  have  dropped 
from  approximately  10.000  in  1979  to 
below  100  in  1982,  after  construction  of  a 
condominium  complex  removed  all  but 
one  acre  of  die  butterfly's  habitat  (D. 
Murphy,  pers.  comm.).  No  butterflies 
were  observed  at  this  site  during  1983. 
The  San  Bruno  Mountain  colony, 
another  of  the  remaining  populations,  is 
not  secure  because  it  is  prone  to  large 
population  fluctuations  that 
occasionally  bring  it  to  the  brink  of 
extinction  (D.  Murphy,  pers.  comm.; 
Murphy  and  Ehrlich  1980).  The 
Edgewood,  Jasper  Ridge,  and  Morgan 
Hill  colonies  are  the  only  three 
remaining  populations  of  the  bay 
checkerspot  butterfly  that  appear  to  be 
viable.  However,  the  Edgewood  colony 
is  presently  threatened  with  the 
construction  of  a  golf  course  and  other 
recreational  facilities  on  San  Mateo 
Regional  Park  District  land.  The  Jasper 
Ridge  colony  is  protected  as  a  biological 
preserve,  but  is  small  enough  to  be 
susceptible  to  large  fluctuations  in 
population  size.  The  Morgan  Hill  colony 
is  the  largest  and  relatively  the  most 
secure,  but  portions  of  this  colony  are 
threatened  by  overgrazing  and  a 
proposed  sanitary  fill. 

B.  Overutilization  for  Commercial 
Recreational  Scientific  or  Educational 
Purposes 

Although  specimens  of  the  bay 
checkerspot  butterfly  are  valuable  to 
collectors,  overcoUecting  has  not  been 
identified  as  a  threat  to  any  colony.  To 
discourage  unnecessary  collecting, 
Stanford  University  offers  old 


specimens  from  its  museum  on  an 
exchange  basis. 

C.  Disease  or  Predation. 

Ninety  to  ninety-nine  percent  of  the 
bay  checkerspot  butterfly  larvae  die  of 
starvation  while  in  prediapause  instars. 
Three  to  twenty-four  percent  of  the 
remaining  postdiapause  larvae  at  the 
Jasper  Ridge  Colony  are  killed  by  three 
species  of  parasitoids  (Ehrlich  etal. 
1975).  Because  of  high  prediapause 
mortality  and  because  the  greatest 
parasitism  only  occurs  during  years  of 
high  butterfly  numbers,  the  high  rate  of 
parasitism  is  not  a  major  factor  in 
determining  the  size  of  any  bay 
checkerspot  butterfly  population.  In 
years  of  large  butterfly  numbers,  the 
majority  of  the  butterflies  still  escape 
parasitism  and  provide  recruitment  in 
subsequent  years. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  bay  checkerspot  butterfly  is  not 
given  protection  under  any  State  or  local 
regulations.  Federal  listing  of  this 
butterfly  would  provide  protection  to 
wild  populations. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Habitat  damage  can  reduce  the  size  of 
a  colony  to  a  level  at  which  natural 
climatic  changes  lead  to  extinction.  The 
drought  of  1976  and  1977  in  association 
with  overgrazing  caused  the 
disappearance  of  four  colonies  of  the 
bay  checkerspot  butterfly  (Murphy  and 
Ehrlich  1980),  and  greatly  reduced  the 
Jasper  Ridge  population  (Ehrhch  et  al. 
1960)  This  drought  also  caused  the 
extinction  of  some  populations  of 
another  subspecies  oi  Euphydryas 
editha  (Ehrlich  et  al.  1980).  It  seems 
likely  that  a  particularly  severe  or 
prolonged  drought  would  be  detrimental 
to  most  of  the  remaining  colonies. 

The  bay  checkerspot  butterfly  occurs 
on  grasslands  of  Montara  or  other 
serpentine  soils  that  are  often 
surrounded  by  chaparral  vegetation. 
Two  of  these  disjunct  colonies  are  small 
enough  to  be  subject  to  periodic  natural 
extinctions  and  subsequent 
recolonization  by  butterflies  from  a 
nearby  colony.  As  habitat  is  lost  and  the 
number  of  colonies  decreases,  the 
distances  among  colonies  become 
greater  and  the  chance  of  recolonization 
becomes  less. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  die  Act  and  at  50  CFR  Part  424. 
means:  (i)  The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
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at  the  time  it  is  listed  in  accordance  with 
the  Act.  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  conservation  of  the  species 
and  (II)  that  may  require  special 
management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

The  Act  in  Section  4(a)(3)  requires 
that  critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  for  the  bay  checkerspot  butterfly 
is  proposed  to  include  approximately 
1,620  acres  in  San  Mateo  County  and 
6,678  acres  in  Santa  Clara  County. 
California.  The  proposed  critical  habitat 
area  encompasses  approximately  200 
acres  along  the  eastern  one-half  of  San 
Bruno  Mountain  including  portions  of 
the  County  Park,  upper  slopes  of  Owl 
Canyon,  and  upper  management  units 
surrounding  the  Guadalupe  Valley 
Quarry  excavation  area  (County  of  San 
Mateo,  1982);  approximately  600  acres  in 
Edgewood  County  Park  and  adjacent 
State  Fish  and  Game  Refuge; 
approximately  60  acres  along  the 
Redwood  City  and  Woodside  City 
limits;  approximately  760  acres  in  the 
Jasper  Ridge  Biological  Preserve;  and 
6,678  acres  in  the  Morgan  Hill  area.  The 
area  proposed  does  not  include  the 
entire  historic  habitat  of  this  butterfly 
anH  modifications  to  critical  habitat 
descriptions  may  be  proposed  in  the 
future. 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  rule  that  includes  critical 
habitat,  a  brief  description  and 
evaluation  of  those  public  or  private 
activities  which  may  adversely  modify 
such  habitat  if  undertaken  or  which  may 
be  affected  by  such  designation.  Such 
activities  are  identified  for  this 
subspecies  as  follows: 

1.  Grazing  of  livestock,  which  could 
destroy  larval  or  adult  food  sources. 

2.  Introduction  of  exotic  plants  that 
might  compete  with  larval  or  adult  food 
sources. 

3.  Application  of  herbicides  or 
insecticides. 

4.  Any  other  activity  causing  damage 
or  removal  of  native  vegetation. 

Three  activities  involving  Federal 
agencies  are  presently  known  that  may 
have  an  impact  on  the  habitat  of  the  bay 
checkerspot  butterfly.  These  three 
activities  include  the  proposed  golf 
course  and  recreational  facilities  at 
Edgewood  Park,  the  habitat 
conservation  plan  for  San  Bruno 


Mountain  and  the  proposed  sanitary 
landfill  at  Morgan  Hill.  At  Edgewood 
Park,  the  National  Park  Service 
maintains  an  easement  and  it  may 
therefore  be  necessary  to  obtain  Park 
Service  permission  prior  to  construction 
of  new  recreational  facilities. 
Construction  of  the  golf  course  could 
seriously  jeopardize  the  Edgewood 
Colony  by  destroying  significant  habitat 
areas.  The  San  Bruno  Mountain  Colony 
would  undergo  few  direct  effects  as  a 
result  of  residential  development  of  the 
mountain,  as  addressed  in  the  San 
Bruno  Mountain  Area  Habitat 
Conservation  Plan  (County  of  San 
Mateo,  1982).  because  the  colony  is  on 
county  parkland  that  is  designated  as 
conserved  habitat  in  the  Plan  and 
therefore  is  not  scheduled  for 
development.  The  habitat  conservation 
plan  requires  the  county  to  maintain  the 
area  utilized  by  the  bay  checkerspot 
butterfly  on  San  Bruno  Mountain  as 
open-space  with  only  limited 
development  for  hiking  trails  and  vista 
points.  At  Morgan  Hill,  the 
Environmental  Protection  Agency  must 
approve  plans  for  development  of  the 
sanitary  landfill. 

The  Service  is  notifying  Federal 
agencies  that  may  have  jurisdiction  over 
the  land  and  water  under  consideration 
in  this  proposed  action.  Section  4(b)(2) 
of  the  Act  requires  the  Service  to 
consider  economic  and  other  impacts  of 
designating  a  particular  area  as  critical 
habitat.  The  Service  will  reevaluate  the 
geographic  critical  habitat  designation 
at  the  time  of  the  final  rule,  after 
considering  all  additional  information 
obtained. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
tl'reatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  land  acquisition  and 
cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  by 
Federal  agencies  and  taking  and  harm 
prohibitions  are  discussed,  in  part 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 


this  Interagency  Cooperation  provision 
of  the  Act  are  codificid  at  SO  CFR  Part 
402,  and  are  now  under  revision  (sec 
proposal  at  48  FR  29960;  lone  29. 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  When  a  species  is  listed, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat  If  an  action 
may  affect  a  listed  species,  the  Federal 
agency  must  enter  into  consultation  with 
the  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  With  respect  to  the  bay 
checkerspot  butterfly  all  the  prohibitions 
of  section  9(a)(1)  of  the  Act 
implemented  by  50  CFR  17.21,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  was  illegally 
taken.  Certain  exceptions  would  apply 
to  agents  of  the  Services  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  animal  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  species  or 
for  incidental  take.  The  permit  issued  to 
the  County  of  San  Mateo  and  the  cities 
of  South  San  Francisco,  Brisbane  and 
Daly  City  under  Section  10(a)  for 
incidental  take  of  three  endangered 
butterfly  species  does  not  cover  the  Bay 
checkerspot.  As  a  result  listing  of  the 
Bay  checkerspot  may  require  issuance 
of  a  new  or  amended  Section  10(a) 
permit  In  some  instances,  permits  may 
be  issued  during  a  specified  period  of 
time  to  relieve  undue  economic  hardship 
that  would  be  suffered  if  such  relief 
were  not  available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  as  accurate  and  as 
effective  as  possible  in  the  conservation 
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of  each  endangered  or  threatened 
species.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  these  proposed  rules  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  the  lack  thereof)  to  the  by 
checkerspot  butterfly; 

(2)  The  location  of  any  additional 
populations  of  the  bay  checkerspot 
butterfly  and  the  reasons  why  any 
habitat  of  this  species  should  or  should 
not  be  determined  to  be  critical  habitat 
as  provided  by  section  4  of  the  Act; 

(3)  .Additional  information  concerning 
the  range  and  distribution  of  this 
species; 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  the  bay  checkerspot  butterfly;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
designation  of  critical  habitat. 

Final  promulgation  of  the  regulations 
on  the  bay  checkerspot  butterfly  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  service,  and  such  communication 
may  lead  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
req  .ested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  should  be  made  in  writing  and 


addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Lloyd  500 
Building,  Suite  1692,  500  NE.  Multnomah 
Street.  Portland,  Oregon  97232. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Services  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 

(agriculture). 

Proposed  Regulations  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
1,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below; 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub,  L  93-205,  87  Stat.  884;  Pub. 
L  94-3.=i9.  90  Stat,  911:  Pub.  L  95-632,  92  Stat 
3751;  Pub  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304.  9f)  Stat.  1411  (16  U.S.C.  1531  et  seq.]. 

2.  It  is  proposed  to  amend  Section 
17.11(h)  by  adding  the  following  in 
alphabetical  order  under  Insects  to  the 
List  of  Endangered  and  Threatened 

Wildlife: 


§17.11 
wildlife. 


Endangered  and  threatened 


(h)  *  •  * 
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Common  name 


SctentrfK:  name 


HlSICXK 
rang« 


•naacts 

Buf'ert\   bay  cneckerspol.. 


Vartebrate 

Bopuianor  where 

andangarao  a 

tfiraateoec 


Status 


Whan  Mad 


Critical  habnat 


EJP^v<3I/as  eoitn*  bayensjs    USA   (CAi      NA 


3,  It  is  further  proposed  to  amend 
§  17,95(i)  by  adding  critical  habitat  of 
the  bay  checkerspot  butterfly  as  follows: 
The  position  of  this  and  any  following 
critical  habitat  entries  under  §  17.951  T) 
will  be  determined  at  the  time  of 
p;bl!cation  of  a  final  rule. 

§  17.95    Critical  habitat— fish  and  wildlife 

(i)  Insects 


Bay  Checkerspot  Butterfly 

(Euphydryns  ednha  bayensis)  California,  San 
Mateo  Ccunty 

1   San  Bruno  M(juntain  Zone — 
approximately  200  acres  m  T3S,  R5\V 
Designated  area  consists  of  a  strip  1,000  ft 
wide  on  each  side  of  the  Southwest  Ridse 
Fire  Road,  as  measured  from  the  center  of 
said  road;  limited  on  the  east  and  west, 
respectively,  by  eastern  and  western 
transmission  line  comdors  of  Pacific  Gas  and 
Electric  Company;  but  excluding  the  existing 
excavation  area  of  Guadalupp  V'a'ipv  Quarrv 


2.  Edgewood  Park  Zone — approximately 
600  acres  of  T5S,  R4W'  and  bounded  as 
follows:  beginning  at  the  intersection  of 


Canada  Road  and  Edgewood  Road;  thence 
continuing  northeasterly,  following 
Edgewood  Road,  to  Edgewood  County  Park 
boundary  at  Cordilleras  Creek;  thence 
continuing  southeasterly  and  southwesterly, 
following  said  Park  boundary,  to  its 
intersection  with  Canada  Road:  thence 
continuing  northwesterly,  following  Canada 
Road,  to  the  point  of  origin 

r 


3   W  oodside  Zone— approx;m<itelv  60  acres 
in  T5S,  R4W.  bounded  as  follows:  on  the 
West  by  Farm  Hill  Boulevard,  on  the  north 
and  northeast  by  Eden  Bower  Lane,  and  on 
the  southeast  and  southwest  b\  the  bound^rv 
between  cit\  limits  of  Woodside  and 
Redwood  Ci'y.  ^  V 


17  95(1) 


NA„ 
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4.  Jasper  Ridge  Zone — approximately  780 
acres  in  T6S,  R3W,  within  the  Jasper  Ridge 
Biological  I'reserve;  bounded  on  the  north  by 
San  Francisquito  Creek,  on  the  west  by  a 

north-south  line  bisecting  the  spillway  of  the 
Searsville  Lake  Dam  at  San  Francisquito 
Creek,  on  the  south  by  the  Jasper  Ridge 
Biological  Preserve  boundary,  and  on  the  east 
by  a  line  parallel  to  and  1.5  miles  east  of  the 
west  boundary. 


Cc.'.t'ornia.  Santa  Clara  County 

5.  MopRan  Hill  Zone — approximately  6.678 
acres  in  T9S,  R3E;  T8S.  R3E;  T9S,  R2E:  and 


T8S,  R2E;  bounded  as  follows:  on  the  north 
by  Metcalfe  Road,  on  the  west  and  south  by 
Coyote  Creek,  and  on  the  northeast  by 
Anderson  Lake  and  Shingle  Creek. 


n: 
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Known  constituent  elements  of  \b,e 
designated  areas  include  serpentine 
grassland  with  adequate  populations  uf  the 
foodplants  Pluntago  erecta  and  Orthocurpus 
i^ensjfJonis. 
***** 

Dated  August  14  1984, 
G.  Ray  Amett. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks 

fV.  Doc,  M-23988  Fled  »-  ;iWM  8  45  ain| 
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This  section   of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing   of   petitions  and 
applicatrans  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Determinaton  of  the  Market 
Stabilization  Price  for  Sugar  for  Fiscal 
Year  1965 

aqency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 


summary:  This  notice  sets  forth  the 
market  stabilization  price  for  sugar  for 
the  period  October  1,  1984-September 
30, 1985.  The  market  stabilization  price 
was  announced  as  21.57  cents  per  pound 
on  August  31, 1984  by  the  Secretary  of 
Agriculture. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Nuttall.  Chief,  Sugar  Group, 
Horticultural  and  Tropical  Products 
Division,  Foreign  Agricultural  Service, 
Room  6603,  South  Building,  Department 
of  Agriculture,  Washington,  D.C.  20250. 
Telephone:  (202)  447-2916. 
SUPPLEMENTARY  INFORMATION:  Imports 
of  raw  and  refined  sugar  into  the  United 
States  are  currently  subject  to  import 
fees  imposed  under  Presidential 
Proclamat'on  No,  5164  of  March  19, 1984. 
The  fee  for  raw  sugar  consists  of  the 
difference,  if  any,  between  the  U.S. 
domestic  price  for  raw  sugar  and  the 
minimum  price  at  which  it  is  more  likely 
that  sugar  pledged  as  collateral  to  the 
Commodity  Credit  Corporation  (CCC) 
for  a  price  suppoifloan  will  be  sold  into 
the  market  than  forfeited  to  CCC.  This 
latter  price  is  called  the  market 
stabilization  price.  The  market 
stabilization  price  is  the  sum  of:  (1)  The 
price  support  level  for  the  applicable 
fiscal  year,  expressed  in  cents  per  pound 
of  raw  cane  sugar,  (2)  adjusted  average 
transportation  costs;  (3)  interest  costs,  if 
applicable;  and  (4)  0.2  cents.  The 
adjusted  average  transportation  costs 
are  the  weighted  average  costs  of 
handling  and  transporting  domestically 
produced  raw  cane  sugar  from  Hawaii 
to  Gulf  and  Atlantic  Coast  ports,  as 


determined  by  the  Secretary.  Interest 
costs  is  the  amount  of  interest,  as 
determined  or  estimated  by  the 
Secretary,  that  would  be  required  to  be 
paid  by  a  recipient  of  a  price  support 
loan  for  raw  cane  sugar  upon  repayment 
of  the  loan  at  full  maturity.  Interest  costs 
are  only  applicable  if  a  price  support 
loan  recipient  is  not  required  to  pay 
interest  upon  forfeiture  of  the  lean 
collateral.  Under  the  sugar  price  support 
program,  a  loan  recipient  is  not  required 
to  pay  interest  upon  forfeitxire  of  the 
loan  collateral. 

Presidential  Proclamation  No.  5164 
dated  March  19, 1984  requires  the 
Secretary  of  Agriculture  to  announce  the 
market  stabilization  price  applicable  to 
each  subsequent  fiscal  year  not  later 
than  30  days  prior  to  the  beginning  of 
the  fiscal  year  for  which  such  market 
stabilization  price  is  apphcable.  The 
Secretary  made  this  announcement  on 
August  31, 1984. 

The  Secretary  of  Agriculture  has 
proposed  that  the  applicable  loan  rate 
under  the  price  support  program  for 
sugar,  expressed  in  cents  per  pound  for 
raw  cane  sugar,  should  be  17.75  cents 
per  pound  for  loans  disbursed  during  the 
period  October  1, 1984-September  30, 
1985.  (49  FR  32244.)  If  the  actual  loan 
rate  determined  by  the  Secretary  differs 
from  17.75  cents  per  pound,  the 
Secretary  may  adjust  the  market 
stabilization  price  in  accordance  with 
paragraph  (c)(iv)  of  Headnote  4  of  part  3 
of  the  Appendix  to  the  Tariff  Schedules 
of  the  United  States. 

Accordingly,  after  appropriate  review, 
it  has  been  determined  that  the  market 
stabilization  price  for  fiscal  year  1985 
shall  be  21.57  cents  per  pound.  This 
consists  of  the  proposed  17.75  cent  per 
pound  loan  rate;  adjusted  average 
transportation  costs  of  2.68  cents  per 
pound;  an  interest  cost  of  .94  cent  per 
pound;  and  0.2  cent  per  pound.  The 
transportation  factor  represents  data  for 
the  most  recent  year  for  which  complete 
data  are  available,  1983,  projected 
forward  to  1985  by  applying  a  projected 
increase  in  the  Producer  Price  index  for 
finished  goods  over  this  time.  The 
interest  factor  is  based  on  an  estimated 
average  interest  of  10.625  percent  over 
the  year,  and  a  six  month  loan  maturity 
period. 

Notice  is  hereby  given  that  in 
conformity  with  the  provisions  of 
paragraph  (c)  of  Headnote  4  of  part  3  of 
the  Appendix  of  the  Tariff  Schedules  of 


the  United  States,  the  market 
stabilization  price  for  sugar  for  fiscal 
year  1985  has  been  determined  to  be 
21.57  cents  per  pound. 

Signed  at  Washington,  D.C  6n  August  31, 
1384. 

Richard  E.  Lyng, 

Acting  Secretary  of  Agriculture. 

[FR  Doc.  M-23«l  niad  »-e-«4. 11:55  im) 
BHXINQ  coot  S410-W-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  No.  3»-e4] 

Foreign-Trade  Zone  84— Harris 
County,  TX  (Houston  Customs  Port  of 
Entry);  Application  To  Amend  Zone 
Plan 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston  Authority 
(PHA),  grantee  of  Foreign-Trade  Zone  " 
84,  requesting  authority  to  amend  the 
plan  for  Foreign-Tradt  Zone  84  in  Harris 
County,  Texas,  within  the  Houston 
Customs  port  of  entry,  by  replacing  8  of 
the  originally  approved  sites  with  10 
new  ones.  The  apphcation  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  August  29, 
1984.  The  appHcant  is  authorized  to 
make  this  proposal  under  Article  1446.7 
of  Vernon's  Annotated  Civil  Statutes. 

The  PHA  received  authority  from  the 
Board  to  estabhsh  a  multi-site  foreign- 
trade  zone  in  Harris  County,  Texas  on 
July  15, 1983  (Board  Order  214,  48  FR 
34792,  8/1/83).  While  5  PHA  sites  were 
approved  as  conventional  sites,  the 
remaining  sites  were  approved  for  5 
years  subject  to  special  conditions.  The 
new  sites  in  this  application  are  non- 
PHA  sites  and  would  also  be  subject  to 
these  conditions. 

The  proposed  ten  new  sites  total  221 
acres,  replacing  the  8  deleted  sites 
which  total  253  acres.  The  sites  to  be 
added  involve  6  privately  owned 
warehouse/distribution  operations,  and 
4  manufacturing  operations.  The 
manufacturing  sites  are  for  Cleanese 
Chemical  Company  for  the  storage  and 
blending  of  organic  chemicals;  Vetco 
Offshore,  Inc.,  manufacturing  oil  and  gas 
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drillings  equipment  from  steel  tubular 
products  and  connectors;  Landell 
Ntanufacturing.  Inc.,  manufacturing  steel 
pipe  couplings  for  the  petroleum 
industry:  and  United  Steel  Machinery 
Corporation,  a  steel  service  center 
levelling  and  cutting  sheet  and  plate. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consist  of:  John  J.  Da  Ponte, 
Jr.  (Chairman).  Director.  Foreign-Trade 
Zones  Staff.  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230; 
Donald  Cough,  Deputy  Assistant 
Regional  Commissioner,  US.  Customs 
Service,  Southwest  Region,  Suite  500, 
5a,^,0  San  Felipe  St.,  Houston,  TX  77057; 
and  Colon?!  AJan  L.  Laubscher,  District 
Fngineer,  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229.  Galveston,  TX 
77553. 

Com.ments  concerning  the  proposed 
zone  amendment  are  invited  in  writing 
from  interested  persons  and 
organizations.  They  should  be 
addressed  to  the  Board's  Executive 
St:crftary  at  the  address  below  and 
postmarked  on  or  before  October  9, 
1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office. 

2625  Federal  Bldg..  51, "5  Rusk  St., 

Houston,  TX  77002 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania,  NW., 

Washington,  D.C.  20230. 

D;itpd:  September  5,  1984. 

|ohn  |.  Da  Ponte,  Jr.. 

F\ocij:ive  Secrdary:  Foreij-n-Trade  Zones 
Board. 

im  Hoc  M-23842  F:led  9-10-«4,  8,4,=i  dm) 
BILUNG  CODE  3SI0-3S-W 


International  Trade  Administration 

Licensing  Procedures  Subcommittee 
of  tt>e  Computer  Systems  Tectinlcal 
Advisory  Committee;  Open  Meeting 

A  meeting  of  the  Licensing  Procedures 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  25.  1984,  1:00  p.m., 
Herbert  C.  Hoover  Building,  Room  6802, 
14th  Street  and  Constitution  Avenue, 
.\W.,  Washington,  D.C.  The  Licensing 
Procedures  Subcommittee  was  formed 
to  review  the  procedural  aspects  of 
export  licensing  and  recommend  areas 
where  improvements  can  be  made. 


Agenda  | 

1.  Opening  remarks  by  the  Subcommittee 
Chairman, 

2.  Presentation  of  papers  or  comments  by 
Ihe  public. 

3.  Discussion  of: 

a.  Distribution  license  rule. 

b.  Automated  processing  system. 

c.  Guideliijes  for  licensing  officers, 

d.  Public  rule-ir.aking  recommendations. 

4.  Discussion  of  documentation  to  expedite 
cases  to  COCOM. 

5.  Report  on  cost  benefit  study. 

6.  Discussion 'with  Department  of  Energy 
representatives.  1 

7  1985  Plan.     |  — 

8.  Action  items  undprway, 

9.  Action  items  due  at  next  meeting. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes  contact  Margaret 
A.  Cornejo  (202)  377-2583. 

Dated:  September  5, 1984. 

Milton  M.  Baltas, 

DiKctorof  Technical  Programs  Office  of 
Export  Administration, 

IVR  DiK.  84-23882  F;,e<i  9-10-84.  8:45  Un| 
BILUNO  CODE  3S10-OT-M 


International  Trade  Administration, 
Import  Administration 

IC-201-4021 

Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order;  Lime  From  Mexico 

agency:  International  Trade 
Administrafioa  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  .T.anufacturers,  producers, 
or  exporters  in  .Mexico  of  lime  and  are 
thus  instituting  a  countervailing  duty 
order.  The  net  bounty  or  grant  for  each 
firm  is  listed  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  The 
net  bounty  or  grant  on  the  products 
under  investigation  produced  by 
Mexicana  de  Gobre,  Productos  Calizos 
de  Baja  California,  Incalpa,  Cales  de 
Chidpas.  Cal  de  Apasco,  Cales  de 
Puebla,  and  .Materiales  Titan  is  de 
minimis.  With  respect  to  these 
companies,  the  suspension  of  liquidation 
ordered  in  our  preliminary  affirmative 
countervailing  duty  determination  shall 
be  terminated.  All  estimated 
countervailing  duties  shall  be  refunded 
and  all  appropriate  bonds  shall  be 
released  with  respect  to  imports  of  the 
products  under  investigation  from  the 
companies  for  which  we  have 


determined  de  mini.'.-jia  estimated  net 
bounties  or  grants. 

EFFECTIVE  DATE:  September  11, 1984 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Haldenstein  or  Vincent  Kane, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  377-4136  or  5414. 
SUPPLEMENTARY  INFORMATION: 

Final  Detemiiiiation  and  Order 

Based  upon  our  investigation,  we 
detei-mine  that  certain  benefits  that 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers  or  exporters 
in  Mexico  of  lime  as  described  in  the 
"Scope  of  Investigations"  section  of  this 
notice.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  bounlies  or  grants: 

•  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
(FOMEX) 

•  Import  Duty  Reductions  and 
Exemptions 

•  Fund  for  Industrial  Development 
(FONEI) 

•  Preferential  Federal  Tax  Incentives 
(CEPROFI) 

•  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN) 

•  Certain  Equity  Infusions 

•  Loans  from  Mexican  Trust  for 
Nonmetallic  Minerals 

•  Delay  of  Payment  of  Fuel  Charges 

•  Delay  of  Payment  on  Other  Loans 

•  Loans  from  the  Mexican  National 
Bank  for  Foreign  Trade 
(BANCOMEXT) 

We  determine  the  estimated  bounty  or 
grant  to  be  the  rate  specified  for  each 
company  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  The 
net  bounty  or  grant  on  the  products 
under  investigation  produced  by  seven 
companies  is  de  minimis.  With  respect 
to  these  companies,  the  suspension  of 
liquidation  ordered  in  our  preliminary 
affirmative  countervailing  duty 
determination  shall  be  terminated.  All 
estimated  countervailing  duties  shall  be 
refunded  and  all  appropriate  bonds  shall 
be  released  with  respect  to  imports  of 
the  products  under  investigation  from 
the  companies  for  which  we  have 
determined  de  minimis  estimated  net 
bounties  or  grants. 

Case  History 

On  March  21.  1984,  we  received  a 
petition  from  the  Paul  Lime  Division  of 
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Can-Am  Corporation.  Chemical  Lime 

Inc.,  Genstar  Lime  Company,  and  the 
United  Cement,  Lime,  Gypsum  and 
Allied  Workers  International  Union, 
AFL-CIO/CLC  filed  on  behalf  of  the 
U.S.  lime  manufacturers.  In  compliance 
with  the  filing  requirements  of  S  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
manufacturers  or  exporters  in  Mexico  of 
lime  receive  bounties  or  grants  within 
the  meaning  of  section  303(a)(1)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Since  Mexico  is  not  a  "count^  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  section  303  of 
the  Act  applies  to  this  investigation. 
Because  the  subject  merchandise  is 
nondutiable  and  there  are  no 
"international  obligations"  within  the 
meaning  of  section  303(a)(2)  of  the  Act 
which  require  an  injury  determination 
for  nondutiable  merchandise  from 
Mexico,  the  domestic  industry  is  not 
required  to  allege  that,  end  the  U.S. 
Intematfonal  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  cause  or  threaten  to 
cause  material  injury  to  a  U.S.  industry. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Mexico  in  Washington. 
D.C.  on  April  10. 1984.  On  May  21  and 
29. 1984,  we  received  responses  to  the 
questionnaire. 

On  June  14, 1984,  we  issued  our 
preliminary  determination  in  this 
invesHgation  (49  FR  25656,  June  22, 
1984).  We  preliminarily  determined  that 
benefits  constituting  bounties  or  grants 
within  the  meaning  of  the  Act  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  lime. 

We  received  a  supplemental  response 
from  Sonocal  on  July  13, 1984,  and  from 
Mexicana  De  Cobre  on  >uly  25,  1984. 

Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  We  received  written  views  from 
interested  parties  and  have  taken  them 
into  consideration  in  this  determmation. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  calcium  oxide  (CaO). 
commonly  called  quicklime  or  lime,  and 
calcium  hydroxide  (Ca(OH)2), 
commonly  called  hydrated  lime  or 
hydrate.  Hydrated  lime  is  currently 
classified  under  512.1100  of  the  Tanff 
Schedules  of  the  United  States 
Annotated  (TSUSh)  and  lime,  other  than 
hydrated,  is  currently  classified  undii 
TSUSA  item  number  512.1400. 

There  are  three  known  manufacturers 
and  exporters  in  Mexico  of  lime  which 
export  to  the  United  States  and  eight 
other  producers  that  have  applied  for 


exdasion  from  this  investigation 
becauae  they  received  either  no  bcDefita 
or  benefits  in  de  minimus  amoonts.  We 
have  received  information  from  the 

government  of  Mexico  regarding 
SonocaL  S-A..  Mexicana  de  Cobre,  &A.. 
Productos  Calizos  de  Baja  Cahfomia. 
S.A.  (PCBC).  Incalpa.  SJ^  Materiales 
BYM.  Sj\.  Cales  de  Chiapas,  S.A.,  Cal 
de  Apasco.  S.A..  Gales  de  Puebla.  Sj\. 
Materiales  Titan.  S-A..  Industrias 
Quimicas  de  Yucatan.  S.A.  (IQY).  and 
Calteca  S.A.  Two  other  companies. 
Apex,  S.A.  and  Refractanos  Barrios, 
S-A.,  submitted  responses  that  were  too 
late  to  be  considered  in  this 
investigation. 

The  period  for  which  we  are 
measuring  benefits  is  the  most  recent 
fiscal  or  calendar  year  for  which  we 
have  complete  data,  calendar  year  1983. 
In  their  responses,  the  government  of 
Mexico  and  respondents  pro\ided  data 
for  the  applicable  penod. 

Analysis  of  Programs 

Throughout  this  notice,  we  have 
applied  to  the  facts  of  the  current 
investigation  general  principles 
described  in  detail  in  the  Subsidies 
Appendix  of  the  "Final  Affirmative 
Counter\'ailing  Duty  Determination  and 
Countervailing  Duty  Order:  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina";  49  F.R.  18006  (Apiri  28, 
1984).  As  per  the  Subsidies  Appendix, 
we  have  used  the  national  average 
commercial  rate  as  the  benciimark  for 
short-term  peso-denominated 
borrowing.  For  this  purpose,  we  chose 
the  nominal  rate  pubUched  monthly  by 
the  Banco  de  Mexico  in  the  Indicadores 
Economicoa  (the  "IE"  rate).  These  rates 
are  the  weighted  averages  of  the  rates 
charged  by  commercial  banks  on  peso 
loans.  Because  we  lack  information  to 
construct  company-specific  long-term 
benchmarks,  we  have  also  us^d  this 
benchmark  on  long-term  benchmarks, 
we  have  also  used  this  benchmark  on 
long-term  peso  loans  for  1982  and  1983 
as  the  best  information  available.  The 
"IE"  rate  is  the  representative 
benchmark  for  both  short  and  long-term 
borrowing  in  the  past  2  years  because 
Mexico's  recent  inflationary  experience 
has  virtually  eliminated  all  long-term 
fixed-rate  financing.  Long-term  loans  are 
generally  provided  at  vanable  short- 
term  interest  rates.  As  the  benchmar^^ 
for  long-term  loans  given  prior  to  1982 
we  are  using  the  domestic  corporate 
bond  yield  in  Mexico,  published  in  the 
"World  Financial  Markets"  journal  of 
the  Morgan  Guarantee  Trust  Company 
of  New  York.  For  loans  provided  in 
dollars,  we  used  the  U.S.  domestic 
corporate  bond  yield  as  the  long-term 
benchmark  and  the  short-term 


commercial  and  indwtrica)  loan  rate 
published  under  Ttomestic  FiiMncial 
StatistJcs"  in  the  Federal  Reaenre 
Bulletin  as  the  ahfirt-terro  benchmark. 

As  specified  in  19  CFR  355.28(8X3),  ^f 
separate  enterprises  have  received 
materially  different  benefits,  snch 
differences  shall  also  be  estimated  and 
stated."  Because  the  companies  mider 
investigation  received  materially 
different  benefits,  we  have  calculated 
company-specific  rates. 

We  have  consistently  held  that 
government  provision  of,  or  assistance 
in  obtaining,  capital  or  loans  or  credit 
does  not  perse  constitute  a  subsidy. 
Government  equity  purchases  and 
financial  backing  bestow  a 
countervailable  benefit  only  when  they 
are  carried  out  on  terms  inconsistent 
with  commercial  considerations.  To 
determine  if  such  actions  are 
commercially  unsound,  we  review  and 
assess  financial  data  for  the  company  in 
question.  With  regard  to  whether  a 
company  was  a  reasonable  equity 
investment  (a  condition  we  have  termed 
"equity-worthiness"),  we  examine  the 
financial  ratios,  operating  profits  or 
losses  and  other  relevant  data  to 
evaluate  the  company's  current  and 
future  ability  to  earn  a  reasonable  rate 
of  return  on  equity  investments. 

Based  upon  our  examination  of  these 
factors  with  resjaect  to  Sonocal,  a 
company  alleged  to  be  unequityworthy. 
we  determined  that  this  company  was 
unequityworthy  as  of  1982.  Onr 
examination  of  these  factors  for 
Mexicana  de  Cobre  revealed  that  this 
company  has  been  equityworlhy. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  determine  the 
following: 

I.  Programs  Determined  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers  or 
exporters  in  Mexico  of  lime  under  the 
follovring  programs: 

A.  FOMEX 

FOMEX  is  a  trust  established  by  the 
government  of  Mexico  to  promote  the 
manufacture  and  sale  of  exported 
products.  The  fund  is  administered  by 
the  Mexican  Treasury  Department  ?vith 
the  Bank  of  Mexico  acting  as  the  trustee. 
The  Bank  of  Mexico  administers  the 
financing  of  FOMEX  loans  through 
financial  institutions  that  estabUsh 
contracts  for  lines  of  credit  with 
manufacturers  and  exporters.  On  July 
27.  1983,  FOMEX  was  formally 
incorporated  into  the  National  Ebnk  for 
Foreign  Trade. 
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In  order  for  a  company  to  be  eligible 
for  FOMEX  financing  for  exports,  the 
following  requirements  have  to  be  met: 
(1)  The  product  to  be  manufactured  must 
be  included  on  a  list  made  public  by 
FOMEX;  (2)  the  company  must  have 
majority  Mexican  capital;  (3)  the  articles 
to  be  exported  must  have  a  minimum  of 
30  percent  national  content  in  direct 
production  costs;  (4)  loans  granted  for 
pre-export  financing  must  be  in  Mexican 
currency,  while  loans  for  export  sales 
are  established  in  U.S.  dollars  or  any 
other  foreign  currency  acceptable  to  the 
Bank  of  Mexico;  (5)  the  exporter  must 
carry  insurance  against  commercial 
risks  to  the  extent  of  the  loans.  The 
maximum  annual  interest  rate  for 
FOMEX  export  financing  is  6  percent. 

Sonocal  received  short-term  export 
financing  from  FOMEX  for  exports  to 
the  U.S.  of  the  subject  merchandise. 
Since  FOMEX  export  financing  provides 
loans  for  export-related  purposes  at 
interest  rates  significantly  less  than 
those  for  comparable  commercially 
available  loans,  we  determine  that  this 
program  confers  a  bounty  or  grant  upon 
the  exportation  of  lime. 

Sonocal  has  not  paid  either  interest  or 
principal  on  its  FOMEX  loans,  which 
were  due  to  be  repaid  in  early  1983.  We 
treated  the  missed  payments  as 
additional  loans  to  Sonocal  at  the  rate  of 
the  penalty  interest  rate  being  asessed 
on  them.  We  considered  these  loans  to 
be  rolled  over  each  time  a  payment  was 
missed.  Since  the  penalty  rate  was 
above  the  benchmark,  we  found  no 
benefit  for  the  additional  loans.  We 
used  as  our  benchmark,  for  purposes  of 
calculating  the  bounty  or  grant,  the  IE 
rate,  as  described  supra.  We  allocated 
the  benefit  from  the  FOMEX  loans  over 
the  value  of  Sonocal's  1983  U.S.  exports 
of  lime  and  calculated  a  bounty  or  grant 
in  the  amount  of  0.36  percent  ad  valorem 
FOMEX  loans  to  Mexicana  de  Cobre  are 
described  in  the  "Programs  Found  Not  to 
Confer  Bounties  or  Grants"  section  of 
this  notice. 

B.  Fund  for  Industrial  Development 
(FONEIj 

FONEl  is  a  specialized  financial 
development  fund,  administered  by  the 
Bank  of  Mexico,  which  grants  long-term 
credit  at  below-market  rates  for  the 
creation,  expansion  or  modernization  of 
enterprises  in  order  to  foster  industrial 
decentralization  and  the  efficient 
production  of  goods  capable  of 
competing  in  the  international  market. 
FONEI  loans  are  available  under 
various  programs  having  different 
eligibility  requirements. 

Sonocal  had  one  FONEI  loan 
outstanding  during  the  period  for  which 
we  are  measuring  bounties  or  grants.  It 


received  the  loan  for  plant  expansion. 
Calteco  had  two  loans  outstanding,  one 
for  the  purchase  of  capital  equipment 
and  the  other  an  industrial  mortgage 
loan. 

We  have  evidence  that  these  FONEI 
loans  are  only  available  to  companies 
located  outside  of  Zone  IIIA  (Mexico 
City  and  environs).  Because  such  loans 
appear  to  be  limited  to  particular 
geographic  regions  and  are  made  at 
below-market  rates,  we  determine  that 
these  FONEI  loans  confer  a  bounty  or 
grant  upon  Sonocal  and  Calteco. 

We  have  determined  the  benefits  from 
these  loans  according  to  the 
methodology  outlined  in  the  Subsidies 
Appendix.  We  used  as  our  benchmark 
the  IE  rate,  as  described  supra.  Since 
Sonocal  has  not  paid  either  interest  or 
principal  on  these  loans,  we  treated  the 
missed  payments  as  additional  loans  to 
Sonocal  at  the  rate  of  the  penalty 
interest  rate  being  assessed  on  them. 
We  considered  these  loans  to  be  rolled 
over  each  time  a  payment  was  missed. 
We  allocated  the  benefit  over  Sonocal's 
total  sales  value  of  lime  and  determined 
a  bounty  or  grant  in  the  amount  of  0.89 
percent  ad  valorem  for  Sonocal  and  1.25 
percent  ad  valorem  for  Calteco. 

C.  CEPROFI    I 

CEPROFIs  are  tax  credits  used  to 
promote  National  Development  Plan 
(NDO)  goals,  which  include  increased 
employment,  encouragement  of  regional 
decentralization,  and  industrial 
development,  particularly  of  small  and 
medium  sized  firms. 

CEPROFI  certificates  are  tax 
certificates  of  fixed  value  which  may  be 
used  for  a  five-year  period  to  pay 
federal  taxes.  Certain  CEPROFI 
certificates  are  granted  for  carrying  out 
investments  in  "priority"  industrial 
activities;  others  are  available  to  all 
industries  on  equal  terms. 

Industrias  Quimicas  de  Yucatan  and 
Sonocal  received  CEPROFIs  for  carrying 
out  investments  in  priority  industrial 
activities.  These  CEPROFIs  were  for 
investment  to  increase  productivity. 
Because  this  type  of  CEPROFI  is  limited 
to  a  specific  group  of  industries  or  to 
companies  located  in  specific  regions, 
we  determine  that  this  program  confers 
a  bounty  or  grant. 

Article  25  of  the  decree  authorizing 
the  issuance  of  CEPROFIs  published  in 
the  Diario  Official  de  la  Federocion 
(Diario  Official)  on  March  6, 1979,  states 
that  a  4  percent  supervision  fee  must  be 
"paid  in  order  to  qualify  for,  or  to 
receive"  the  CEPROFIs.  This  is  an 
allowable  offset  from  the  gross  bounty 
or  grant,  as  provided  in  section  771(6)(A) 
of  the  Act.  Therefore,  the  benefit 
provided  by  CEPROFIs  is  the  amount  of 


the  certificate  received  less  the 
supervision  fee. 

We  allocated  the  CEPROFI  benefit 
over  the  total  sales  of  each  company 
and  determined  a  bounty  or  grant  in  the 
amount  of  1.37  percent  ad  valorem  for 
Industrias  Quimicas  de  Yucatan  and 
0.73  percent  ad  valorem  for  Sonocal. 

D.  Import  Duty  Reductions  and   - 
Exemptions 

Petitioner  alleged  that  lime  exporters 
receive  import  duty  reductions  or 
exemptions  on  equipment  used  in  the 
production  of  lime.  Mexicana  de  Cobre 
received  reductions  on  import  duties  for 
equipment  used  in  manufacturing  lime 
under  a  special  tax  agreement  between 
it  and  the  government  of  Mexico. 
Because  this  reduction  resulted  in  a 
benefit  provided  to  a  specific  company, 
we  determine  that  it  conferred  a  bounty 
or  grant  on  Mexicana  de  Cobre.  We 
calculated  the  benefit  by  dividing  the 
amount  of  the  reduction  in  1983  by  total 
sales  of  lime  of  the  company  to  calculate 
a  bounty  or  grant  of  0.07  percent  ad 
valorem. 

E.  Certain  Equity  Infusions 

Petitioner  alleged  that  the  government 
of  Mexico  has  provided  boimties  or 
grants  through  equity  infusions  to 
Mexican  companies  on  terms 
inconsistent  with  commercial 
considerations.  NAFINSA,  a 
government-owned  development  bank, 
purchased  stock  in  Sonocal,  a  company 
whose  stock  is  not  publicly  traded, 
between  1976  and  1983.  Using  the 
criteria  described  in  the  "Analysis  of 
Programs"  section  of  this  notice,  we 
determined  that  Sonocal  became  an 
unequitj'worthy  company  as  of  1982. 
Therefore,  we  determine  that  the 
investments  in  1982  and  after  confer  a 
bounty  or  grant  because  they  were  made 
on  terms  inconsistent  with  commercial 
considerations. 

We  calculated  the  benefits  from  these 
purchases  according  to  the  methodology 
outlined  in  the  Subsidies  Appendix.  We 
allocated  the  amount  of  Sonocal's 
benefit  over  its  total  sales  value  for 
1983,  using  as  our  discount  rate  the  "IE" 
rate,  as  described  supra.  We  calcuated  a 
bounty  or  grant  of  40.49  percent  ad 
valorem.  Government  equity  infusions 
in  another  lime  company  are  described 
in  the  "Programs  Determined  Not  to 
Confer  Bounties  or  Grants"  section  of 
this  notice. 

F.  Loans  From  the  Mexican  Trust  for 

Non-Metallic  Minerals 

Sonocal  received  loans  from  the 
Mexican  Trust  for  Non-Metallic 
Minerals.  Since  these  loans  were 
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provided  at  interest  rates  lower  than 
those  for  comparable  commercially 
available  loans  and  were  limited  to  a 
specific  industry  or  group  of  industries, 
we  determine  that  these  loans  conferred 
a  bounty  or  grant  on  Sonocal. 

Since  neither  interest  nor  principal 
was  paid  on  these  loans  during  1983,  we 
treated  the  missed  payments  as 
additional  loans  to  Sonocal  at  the  rate  of 
the  penalty  interest  rate  being  assessed 
on  them.  We  considered  these  loans  to 
be  rolled  over  each  time  a  payment  was 
missed.  For  purposes  of  this 
determination,  we  are  using  as  our 
benchmark  the  IE  rate,  as  described 
supra.  We  allocated  the  amount  of  the 
benefit  over  Sonocal's  total  1983  sales 
value  and  determined  a  bounty  or  grant 
of  2.22  percent  ad  valorem. 

G.  Guarantee  and  Development  Fund  for 
Medium  and  Small  Industries  (FOGAIN) 

Productos  Calizos  de  Baja  California 
(PCBC),  Materiales  BYM,  and  Industries 
Quimicas  de  Yucatan  (IQY)  received 
FOGAIN  loans  that  had  outstanding 
principal  during  the  period  of 
investigation.  We  determine  that  the 
FOGAIN  program  confers  a  benefit 
which  constitutes  a  boimty  or  grant 
within  the  meaning  of  the  countervailing 
duty  law  upon  these  respondent  lime 
companies.  The  FOGAIN  program 
.  provides  preferential  financing  at 
interest  rates  below  prevailing 
commercial  rates  to  all  small  and 
medium  sized  firms  in  Mexico. 
However,  interest  rates  will  vary 
depending  upon:  (a)  Whether  a  small  or 
medium  sized  business  has  a  designated 
priority  status,  and  (b)  the  geographical 
location  of  the  business.  Small  and 
medium  sized  business  with  priority 
designation  and  located  in  specific 
zones  targeted  for  industrial  growth 
receive  the  most  preferential  rate. 
Medium  sized  businesses,  not 
designated  as  priority  and  located  in  an 
area  of  controlled  industrial  growth, 
may  receive  the  least  preferential 
FOGAIN  interest  rate.  We  determine 
this  program  to  be  countervailable 
because  it  provides  preferential 
financing  on  the  basis  of  priority  status 
for  designated  industries  and  regional 
preferences  within  the  program.  Without 
these  designations,  FOGAIN  would  not 
be  countervailable,  since  all  small  and 
medium  sized  firms  in  Mexico  are  at 
least  eligible  to  receive  FOGAIN  loans 
at  the  least  preferential  rate  of  interest 
available  under  this  program.  Therefore, 
we  determine  the  program  is 
countervailable  to  the  extent  that  the 
interest  rate  received  by  a  particular 
company  is  below  the  least  preferential 
rate  that  a  company  would  have 
received  under  FOGAIN.  All  three 


companies  obtained  their  loans  at  rates 
lower  than  the  least  preferential  rates 
applicable. 

Since  the  FOGAIN  loans  have 
variable  interest  rates,  we  treated  the 
loans  as  a  series  of  short-term  loans  and 
computed  the  difference  in  interest 
payments  between  the  FOGAIN  loans 
received  by  PCBC,  Materiales  BYM  and 
IQY  and  those  which  would  have  been 
incurred  had  the  loans  been  made  at  the 
least  preferential  rate  of  interest  under 
this  program.  We  allocated  the  amount 
of  benefit  from  the  loans  over  each 
company's  total  value  of  sales  of  all 
products  during  1983.  We  determine  the 
net  amount  of  the  bounty  or  grant  to  be 
0.48  percent  ad  valorem  for  PCBC.  and 
0.70  percent  ad  valorem  for  Materiales 
BYM  and  0.20  percent  ad  valorem  for 
IQY. 

H.  Delay  of  Payment  of  Fuel  Charges 

Sonocal  received  fuel  oil  and  diesel 
fuel  during  1983  from  PEMEX.  a 
Mexican  government  entity,  for  which  it 
has  not  yet  made  payments.  We  have 
evidence  that  other  customers,  including 
Mexican  producers  of  lime  and  other 
products,  pay  for  such  fuel  as  received 
on  a  monthly  basis.  Therefore,  we  find 
the  delay  of  payment  to  confer  a  bounty 
or  grant  on  Sonocal.  We  treated  the 
amounts  owed  by  Sonocal  to  PEMEX  as 
interest-free  short-term  loans. 

We  have  determined  the  benefits  from 
these  loans  according  to  the 
methodology  outlined  in  the  Subsidies 
Appendix.  We  used  as  our  benchmark 
the  IE  rate,  as  described  supra.  We 
allocated  the  benefits  over  Sonocal's 
total  sales  value  and  determined  a 
bounty  or  grant  in  the  amount  of  4.78 
percent  ad  valorem. 

I.  Delay  of  Payment  on  Other  Loans 

Sonocal  has  four  loans  outstanding 
from  "Banco  Mexicano  Somex," 
formeriy  a  private  bank  that  was 
nationalized  during  the  Mexican 
banking  industry  reforms  of  1982.  Two 
are  short-term  loans  in  dollars  which 
were  due  to  be  repaid  prior  to  the 
review  period  but  have  not  been  repaid. 
The  other  two  are  long-term  loans  in 
pesos.  Sonocal  did  not  pay  the  principal 
and  interest  due  on  the  loans  during 
1983.  Since  this  delay  in  payments  was 
provided  to  a  specific  industry  or  group 
of  industries,  we  determine  that  these 
loans  conferred  a  bounty  or  grant  on 
Sonocal. 

We  treated  the  missed  payments  as 
additional  loans  to  Sonocal  at  the  rate  of 
the  penalty  interest  rate  being  assessed 
on  them.  We  considered  the  loans  to  be 
rolled  over  each  tjme  a  payment  was 
missed.  We  used  our  peso  and  dollars 
benchmarks  as  appropriate,  as 


described  supra.  We  allocated  the 
amount  of  the  benefit  over  Sonocal's 
total  1983  sales  value  and  determihed  a 
bounty  or  grant  of  0.02  percent  ad 

valorem. 

J.  Loans  From  the  Mexican  National 
Bank  for  Foreign  Trade  (BANCOMEXT) 

Sonocal  has  several  loans  outstandmg 
from  BANCOMEXT.  One  of  these  loans 
was  originally  contracted  as  a 
guarantee,  but  it  operates  like  a  direct 
loan  because  BANCOMEXT  has  made 
all  the  principal  and  interest  payments 
to  the  foreign  lender  on  behalf  of 
Sonocal.  This  loan  is  in  dollars;  the 
others  are  in  pesos.  These  loans  were 
provided  at  interest  rates  lower  than 
those  for  comparable  commercially 
available  loans  and  we  were  not 
allowed  to  verify  whether  they  were 
provided  for  exports  or  limited  to  a 
specific  industry  or  group  of  industries. 
Therefore,  as  the  best  information 
available,  we  determine  that  these  loans 
conferred  a  bounty  or  grant  on  Sonocal. 

Since  interest  on  these  loans  was  not 
paid  during  1983.  we  treated  the  missed 
payments  as  additional  loans  to  Sonocal 
at  the  rate  of  the  penalty  interest  rate 
being  assessed  on  them.  We  considered 
the  loans  to  be  rolled  over  each  time  a 
payment  was  missed.  For  purposes  of 
this  determination,  we  are  using  as  our 
benchmark  for  the  peso  loans  the  IE 
rate,  as  described  supra.  The  benchmaric 
for  the  dollar  loan  loans  is  the  long-tenn 
U.S.  corporate  bond  rate,  also  described 
supra.  We  allocated  the  amount  of  the 
benefit  over  Sonocal's  total  1983.  sales 
value  and  determined  a  bounty  or  grant 
of  0.40  percent  ad  valorem. 

II.  Programs  Determined  Not  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grant 
are  not  being  provided  to  manufacturers 
or  exporters  in  Mexico  of  lime  under  the 
following  programs: 

A.  Other  Equity  Infusions 

Both  NAFINSA  and  the  Commission 
de  Fomento  Minero,  a  publicly-owned 
lending  institution,  purchased  stock  in 
Mexicans  de  Cobre.  Private  parties 
made  purchases  of  the  company's  stock 
at  comparable  terms  on  approximately 
the  same  dates.  Using  the  criteria 
described  in  the  "Analysis  of  Programs" 
section  of  this  notice,  and  considering 
the  fact  that  government  investments  in 
this  company  were  on  the  same  terms 
and  conditions  as  private  investments, 
we  determine  that  this  government 
equity  investment  did  not  confer  a 
bounty  or  grant  on  Mexicana  de  Cobre. 
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B.  Dual  Level  Currency  Exchange  Rate 
System 

Petitioner  alleged  that  the  dual  level 
exchange  rate  system  existing  in  Mexico 
constitutes  a  countervailable  benefit  to 
the  lime  industry. 

Petitioner  alleged  that  priority 
industries,  including  lime,  when 
exchanging  pesos  for  dollars  to  make 
foreign  purchases,  are  allowed  to 
convert  currency  at  a  "controlled"  rate, 
but  that  other  industries  m.ust  make 
foreign  purchases  at  the  free  market 
rate.  Currently,  the  controlled  rate  is 
less  than  the  "free"  rate  of  exchange. 

We  have  found  that  all  industries  in 
Mexico,  including  lime,  obtain  dollars 
from  the  government  under  the  same 
te.-ms  to  purchase  imports.  Therefore, 
we  determine  that  the  dual  currency 
exchange  rate  system  does  not  confer  a 
bounty  or  grant  to  the  manufacturers  or 
exporters  in  Mexico  of  lime. 

C.  CEPROFls  for  Salary  Increases  and 
Investment  in  Mexican-Made 
Equipment 

Sonocal  received  certam  CEPROFls 
for  salary  increases  and  for  investment 
in  Mexican-made  equipment.  We 
determine  that  these  types  of  CEPROFls 
do  not  confer  a  bounty  or  grant  because 
they  are  not  limited  to  a  specific 
industry,  group  of  industries,  or  to 
companies  located  in  specific  regions  of 
the  country. 

D.  Loan  Guarantees  Provided  by 
NAfl/S/SA 

Petitioner  alleged  that  various 
Mexican  government  entities 
guaranteed  loans  to  the  lime  industry. 
During  the  period  of  investigation. 
Mexicana  de  Cobre  had  several 
outstanding  loans  guaranteed  by 
NAFINSA,  a  government-controlled 
institution  which  is  a  shareholder  of 
Mexicana  de  Cobre.  Mexicana  de  Cobre 
paid  a  guarantee  fee  to  NAFINSA  and 
provided  security  for  the  guarantees. 
Further,  we  have  evidence  that  the 
provision  of  guarantees  by  major 
shareholders  of  companies  is  a  normal 
commercial  practice  in  Mexico. 
Therefore,  the  terms  of  the  guarantees 
appear  to  be  consistent  with  commercial 
considerations  and  do  not  confer  a 
bounty  or  grant  on  Mexicana  de  Cobre. 

E.  Value-Added  Tax  Rate  Reduction 

Petitioner  alleged  that  lime  producers 
in  border  areas  receive  a 
countervailable  benefit  from  a  reduction 
in  the  rate  of  value-added  tax  (VAT) 
they  pay  on  purchases  in  such  areas. 
We  have  found  that  such  reductions 
exist  in  border  areas,  but  that  under  the 
value-added  tax  system,  these 


reductions  do  not  result  in  any  benefit  to 
lime  producers.  Only  the  final 
consumers  of  goods  ultimately  pay  the 
VAT,  not  producers  or  suppliers  such  as 
the  respondent  companies.  These 
companies  act  only  as  collection  agents 
for  the  government.  They  file  regular 
statements  with  the  government  in 
which  they  settle  their  value-added  tax 
accounts.  Sinoe  lime  producers  are 
reimbursed  for  the  amount  of  tax  they 
pay  and  have  no  liability  for  the  VAT 
tax,  the  border  reductions  do  not  confer 
a  bounty  or  grant  on  them. 

F.  Provision  of  Land  to  Sonocal 

At  verification  we  learned  for  the  first 
time  during  this  investigation  that 
Sonocal  received  land  free  of  charge 
from  the  Mining  Development 
Commission  and  that  the  Commission 
had  received  tlie  land  at  no  cost  from 
private  parties.  Based  on  this 
verification,  we  determine  that  the 
provision  of  this  land  at  no  cost  was  not 
inconsistent  with  commercial 
considerations  and  does  not  confer  a 
bounty  or  grant  on  Sonocal. 

G.  Accelerated  Depreciation 

Allowances     \ 

Petitioner  alleged  that  the  lime 
industry  benefited  from  federal  income 
tax  reductions  through  accelerated 
depreciation.  For  purposes  of  economic 
development,  the  Income  Tax 
Department  may  grant  accelerated 
depreciation  allowances  to  industries  in 
certain  geographical  regions  or  for 
designated  industrial  activities. 
Mexicana  de  Cobre  used  accelerated 
depreciation  in  1982  under  an  agreement 
with  the  government  of  Mexico.  The 
program  did  not  confer  a  bounty  or  grant 
on  Mexicana  de  Cobre,  however, 
because  the  registered  losses  for  tax 
purposes  exceeded  the  depreciation 
claimed  by  the  company. 

//.  Waiver  of  Foreign  Lender  Tax 

Foreign  loans  to  Mexicana  de  Cobre 
are  subject  to  an  exemption  on  the 
Mexican  interest  tax  paid  by  foreign 
lenders.  This  exemption  is  provided 
under  an  agreement  with  the  Mexican 
Department  of  the  Treasury.  As  a  result 
of  this  exemption,  the  company  could 
receive  a  countervailable  benefit  in  the 
form  of  reduced  rates  of  interest  on 
foreign  loans.  Most  of  Mexicana  de 
Cobre's  foreign  loans,  however,  were 
provided  specifically  for  operations 
other  than  lime.  Its  other  foreign  loans 
were  provided  at  rates  above  the 
benchmark  for  long-term  dollar 
borrowings.  Therefore,  we  determine 
that  this  program  did  not  confer  a 
bounty  or  grant  on  Mexicana  de  Cobre. 


III.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  have  not  been  used  by 
manufacturers  or  exporters  of  lime. 

A.  Article  94  Loans 

Under  section  II  of  Article  94  of  the 
General  Law  of  Credit  Institutions  and 
Auxiliary  Organizations  (the  Banking 
Law),  the  Bank  of  Mexico  establishes 
channels  of  credit  to  different  sectors  of 
economic  activity.  There  are  12 
categories  of  credit  under  section  II. 

Most  categories  carry  their  own 
maximum  interest  rate  which  is  set  1  y 
the  Bank  of  Mexico.  Loans  granted 
under  category  12  are  targeted  to 
exports  of  manufactured  products.  The 
maximum  interest  rate  under  this 
category  is  8  percent.  We  have  found 
that  these  loans  were  not  used  by  the 
companies  under  investigation. 

B.  FOMEX  and  BANCOMEXT  Loans  to 
U.S.  Importers 

U.S.  customers  of  lime  were  alleged  to 
have  received  FOMEX  and 
BANCOMEXT  loans.  We  have  found 
that  no  U.S.  customers  of  Mexican  lime 
producers  received  FOMEX  or 
BANCOMEXT  loans  that  has 
outstanding  principal  during  the  period 
of  investigation. 

C.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP) 

FONEP,  administered  by  NAHNSA, 
finances  economic  technical  and 
feasibility  studies,  as  well  as  basic  and 
detailed  engineering  projects.  We  have 
found  that  this  program  was  not  used  by 
the  companies  under  investigation. 

D.  Trust  for  Industrial  Parks,  Cities,  and 
Commercial  Center  (FIDEIN) 

This  program  is  aimed  at  developing 
industrial  parks  and  cities.  We  have 
found  that  this  program  was  not  used  by 
the  companies  under  investigation. 

E.  Fondo  National  de  Fomento 
Industrial  (FOMIN) 

FOMIN  operates  as  a  trust  fund, 
providing  assistance  to  certain  small 
and  medium  sized  companies  by  either 
buying  stock  or  providing  loans  at  rates 
below  those  of  commercial  lending 
institutions.  We  have  found  that  this 
program  was  not  used  by  the  companies 
under  investigation. 

F  PROFIDE 

PROFIDE  has  been  established  under 
the  auspices  of  FOMEX  to  administer  a 
new  financing  program  to  provide 
exporters  with  foreign  currency  needed 
for  imports.  We  have  found  that  this 
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program  was  not  used  by  the  companies 
under  investigation. 

G.  Preferential  Prices  for  Natural  Gas, 
Oil.  Electricity,  Diesel  Fuel  and 
Petrochemicals 

Petitioner  alleged  that  prices  for 
natural  gas,  oil,  diesel  fuel, 
petrochemicals  and  electricity  are  set  by 
the  Mexican  government  and  could 
include  a  30  percent  discount  for 
respondents.  Tlie  Mexican  lime  industry 
has  not  received  price  discounts  for 
these  items. 

H  Other  FOMEX  Loans 

Mexicana  de  Cobre  received  several 
FOMEX  export  and  pre-export  loans 
that  had  outstanding  principal  during 
the  review  period.  We  found  at 
verification  that  these  loans  were  used 
exclusively  for  operations  of  the 
company  other  than  the  production  of 
lime.  Therefore,  we  determine  that  these 
loans  were  not  used  for  Mexicana  de 
Cobre's  production  or  exportation  of 
lime. 

/.  Nacional  Financiera,  S.A.,  Loans 

Mexicana  de  Cobre  received  loans 
from  the  Nacional  Financiera,  S.A. 
(NAFINSA),  a  government-owned 
development  bank,  during  the  last 
month  of  the  period  of  investigation. 
Because  we  calculate  benefits  from 
variable  interest  rate  loans  on  a  date  of 
payment  basis,  we  find  that  these  loans 
were  not  used  by  Mexicana  de  Cobre 
during  the  period  of  investigation. 

/.  Income  Tax  Rate  Reductions 

Mexicana  de  Cobre  is  eligible  for  an 
income  tax  rate  reduction  under  an 
agreement  with  the  Mexican 
Department  of  the  Treasury.  No  benefits 
were  realized  in  1983  because  the 
company  did  not  have  taxable  income  in 
tax  year  1982. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that 
logic,  the  statute  and  judicial  authority 
^  all  mandate  the  conclusion  that  the 
Mexican  government's  provision  of  fuel 
to  Mexican  lime  producers  at  a  price  far 
below  its  international  market  value 
confers  a  subsidy  that  must  be 
countervailed. 

DOC  Response:  As  stated  in  the 
"Notice  of  Initiation"  of  this  case,  we 
did  not  investigate  this  allegation 
because  it  has  previously  been  found 
not  to  confer  a  bounty  or  grant,  and 
petitioners  did  not  allege  new  facts  to 
justify  a  review  of  this  finding. 

Comment  2:  Petitioner  argues  that 
because  of  Sonocal's  poor  economic 
performance,  the  equity  infusions 
received  by  it  in  1978  and  all  succeeding 


years  conferred  a  bounty  or  grant  that 
must  be  countervailed. 

DOC  Response:  The  Department's 
position  is  fully  described  in  its 
response  to  respondent's  comment  3. 

Comment  3:  Petitioner  argues  that  the 
provision  of  free  land  and  free  mineral 
rights  to  Sonocal  by  the  Mexican 
government  is  a  countervailable  subsidy 
and  that  the  value  of  the  property  grant 
is  the  value  of  the  property  in  October, 

1983,  when  the  grant  to  Sonocal  was 
made.  Petitioner  suggests  we  calculate  a 
benefit  to  Sonocal  based  on  the  value  of 
land  of  U.S.  lime  companies  across  the 
border. 

DOC  Response:  We  based  our 
determination  on  the  evidence 
concerning  the  value  of  the  land  as 
measured  in  Mexico  since  we  believe  it 
is  inappropriate  to  do  cross-border 
comparisons.  As  a  result  of  verification, 
we  conclude  that  the  provisions  of  the 
land  at  no  cost  was  not  inconsistent 
with  commercial  considerations  in 
Mexico  and  did  not  confer  a  bounty  or 
grant  on  Sonocal,  We  will  reconsider 
this  issue  during  the  first  review  of  this 
order. 

Comment  4:  Petitioner  argues  that 
plant  and  equipment  CEPROFls 
received  in  the  years  before  1983,  when 
that  plant  and  equipment  were  used  to 
produce  lime  during  the  period  of 
investigation,  must  be  countervailed. 

DOC  Response:  CEPROFls  constitute 
a  tax  deduction  to  recipient  companies. 
It  is  the  Department's  consistent 
practice  to  recognize  tax  benefits  as 
one-time  benefits  pertaining  to  the  year 
in  which  they  were  realized. 

Comment  5:  Petitioner  argues  that  due 
to  its  poor  financial  performance 
Sonocal  should  be  found  uncreditworthy 
as  of  1978. 

DOC  Response:  Counsel  for 
petitioners  had  access  to  Sonocal's 
financial  statements  as  of  Juno  4,  1984. 
Using  those  statements  as  a  basis,  they 
alleged  uncreditworthiness  on  July  25, 

1984,  roughly  one  month  prior  to  the 
final  determination.  Considering  the 
complexity  of  analysis  necessary  to 
investigate  this  allegation,  we  consider 
if  to  be  too  late  to  be  considered  in  this 
investigation. 

Comment  6:  Petitioner  argues  that  no 
lime  manufacturer  should  be  excluded 
from  a  final  affirmative  countervailing 
duty  order.  They  state  that  those  who 
have  requested  exclusion  submitted 
certifications  supporting  their  requests 
for  exclusion  that  were  incomplete. 

DOC  Response:  Exclusions  have  been 
granted  where  the  applications  were 
made  on  a  timely  basis  and  we  have 
found  that  the  companies  received 
either  no  benefits  or  benefits  in  de 
minimis  amounts.  Under  these 


circumstances  exclusions  are  consistent 
with  Commerce  Regulations  (19  CFR 
355.38). 

Comment  7:  Petitioner  ai^gues  that,  for 
loans  on  which  Sonocal  paid  no 
principal  or  interest  during  1963,  the 
penalty  rate  of  interest  being  assessed 
should  be  compared  to  the  penalty  that 
would  be  assessed  in  similar 
circumstances  in  a  corresponding 
commercial  loan  rather  than  to  normal 
commercial  rates  on  sound  loans. 

DOC  Response:  Where  Sonocal  failed 
to  meet  its  loan  interest  and  principal 
repayments,  we  treated  these  as  new 
loans  taken  out  at  the  penalty  interest 
rate  on  the  date  the  original  payments 
were  due.  We  consider  that  any  benefit 
from  the  new  loans  should  be  calculated 
under  our  normal  loan  methodology, 
using  the  IE  rate  as  benchmark.  For 
every  missed  payment,  we  rolled  o\& 
the  previous  amount  of  principal  and 
interest  due  and  constructed  a  new  loan 
at  the  penalty  rate  and  compared  it  to 
the  IE  rate  in  effect  at  that  time.  We 
calculated  the  present  value  of  the  • 
original  amount  of  the  loan  as  a  grant 
and  compared  it  to  the  subsidy  amount 
calculated  under  the  methodology  above 
to  ensure  that  we  did  not  countervail 
more  than  if  we  treated  the  benefit  as  a 
grant. 

Comment  &■  Petitioner  argues  that 
Mexicana  de  Cobre  received  a 
countervailable  subsidy  by  reason  of 
accelerated  depreciation  it  is  permitted 
to  take  for  income  tax  purposes. 
Petitioner  contends  that: 

•  Mexicana  de  Cobre's  argument  that 
it  is  not  a  benefit  is  based  on  a 
computation  and  data  that  are  artificial 
constructs  which  do  not  in  fact  disclose 
the  extent  to  which  it  actually  applied    ^ 
accelerated  depreciation  on  particular 
facilities  in  computing  its  taxes. 

•  Mexicana  de  Cobre's  computation 
is  methodologically  unsound  because  it 
does  not  accurately  state  the 
depreciation  the  company  would  have 
been  entitled  to  claim  on  its  facilities  for 
tax  purposes. 

•  The  company  benefits  from  any 
such  special  depreciation  even  in  a  tax 
loss  yean  both  to  the  extent  that  the 
special  allowance  helped  to  reduce  or 
eliminate  taxable  earnings  and  to  the 
extent  that  any  resulting  tax  loss  can  be 
carried  forward  or  back  to  other  years. 

DOC  Response:  Since  the  company 
incurred  a  tax  loss  during  1982  that 
exceeded  the  amount  of  depreciation 
taken  by  it,  the  company  could  not  have 
benefitted  from  this  program.  Any  future 
effects  from  loss  carry  forward  will  be 
considered  in  annual  reviews  of  this 
determination. 
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Comment  9:  Petitioner  argues  that 
loans  and  loan  gurantees  to  Mexicana 
de  Cobre  should  be  considered  to  be 
either  directly  or  indirectly  related  to 
Mexicana  de  Cobre's  lime  operations 
unless  it  is  estabUshed  that  the  loan 
authorization:  (a)  Expressly  precludes 
the  use  of  the  proceeds  for  ancillary 
operations  such  as  lime  production;  or 
(b)  expressly  required  dedication  of  the 
proceeds  exclusively  to  the  acquisition 
and  construction  of  specific  facilities 
that  are  used  only  for  production  of 
products  other  than  lime  and  it  is  clear 
that  related,  ancillary  facilities  are  not 
covered. 

DOC  Response:  For  certain  loans  to 
Mexicana  de  Cobre,  we  found  at 
verification  that  the  loan  contract 
specifically  stated  that  the  intended  use 
of  the  proceeds  is  for  operations  of  the 
company  other  than  lime.  We  consider 
this  sufficient  evidence  to  establish  that 
these  loans  did  not  benefit  the 
company's  lime  production. 

Comment  10:  Petitioner  argues  that 
the  waiver  of  the  foreign  lender  tax  on 
loans  to  Mexicana  de  Cobre  is  clearly 
preferential  and  is  also  clearly  a 
countervailable  benefit. 

DOC  Response:  We  find  the  tax 
exemption  is  not  countervailable 
because  the  tax  is  normally  paid  by  the 
foreign  lender,  not  the  Mexican 
company,  and  thus  the  foreign  lender 
benefits  from  the  tax  savings.  As  stated 
above,  we  looked  to  see  if  Mexicana  de 
Cobre  benefitted  from  reduced  interest 
rates  on  foreign  loans  as  a  result  of  this 
exemption  and  found  that  it  did  not. 

Comment  11:  Petitioner  contends  that 
Sonocal's  CEPROFIs  for  salary 
adjustment  may  not  have  been  granted 
under  the  Mexican  Decree  of  April  16, 
1982  as  Sonocal  claims.  Petitioner  also 
contends  that  Sonocal's  CEPROFIs  for 
investment  in  machinery  and  equipment 
are  targeted  to  specific  priority 
industries  and/or  regions  of  the  countrj'. 
and  thus  are  countervailable. 

DOC  Response:  The  documents  we 
examined  at  verification  clearly 
established  that  Sonocal's  CEPROFIs  for 
salary  adjustment  were  provided  under 
the  Decree  of  April  16, 1982.  Further,  tw  o 
of  the  three  CEPROFIs  to  Sonocal  for 
investment  in  plant  and  equipment  are 
not  countervailable.  They  were  provided 
under  the  Decree  of  March  6,  1979, 
which  states  that  CEPROFIs  of  5  percent 
of  the  investment  in  Mexican-made 
equipment  are  available  to  all  industries 
in  all  regions  of  Mexico,  and  were 
shown  to  be  provided  for  5  percent  of 
Sonocal's  investment  in  Mexican-made 
machinery. 


Respondents  Comments 

Comment  1:  Counsel  for  Productos 
Calizos  de  Baja  California,  Materiales 
Titan.  Industries  Quimicas  de  Yucatan. 
Apax  and  Refractarios  Basicos  ('The 
Five"]  contend  that  Apax  and 
Refractarios  Basicos  did  not  receive  any 
benefits  and  should  be  excluded  from 
any  final  affirmative  determination  or.  if 
exclusion  is  denied,  receive  a  zero 
countervailing  duty  deposit  rate. 

DOC  Response:  Apax  and 
Refractarios  Basicos  were  not 
considered  for  exclusion  because  they 
did  not  submit  responses  or  requests  for 
exclusion  on  a  timely  basis. 

Comment  2:  CJounsel  for  The  Five 
argue  that  FONEP  benefits  are  generally 
available  and  therefore  FONEP  should 
be  found  not  to  constitute  a  bounty  or 
grant  under  Section  303  of  the  Act. 

DOC  Response:  It  was  established 
that  these  benefits  were  not  used  by  the 
companies  under  investigation,  and 
therefore  this  issue  is  moot. 

Comment  3:  Counsel  for  Sonocal 
argues  that  Sonocal  has  been  an 
equityworthy  company  thoughout  its 
existence,  based  upon: 

•  favorable  feasibility  studies  in  1977 
and  1980 

•  increasing  sales 

•  the  context  of  Mexico's  recent 
economic  history 

DOC  Response:  The  evidence 
presented  by  Sonocal's  counsel  has 
been  taken  into  account  in  our  finding  of 
unequityworthiness.  Early  feasibility 
studies  projected  success  for  the 
company,  and  the  company  did  reflect  a 
profit  for  1978  and  1979.  However,  its 
later  performance  did  not  match  these 
projections  and  while  the  company's 
sales  increased,  losses  continued. 

It  was  also  pointed  out  that  adverse 
economic  conditions  affected  all 
companies  in  Mexico.  Comparison  of  the 
rate  of  return  on  equity  for  Sonocal  to 
that  of  other  companies  in  Mexico  was 
one  of  the  factors  considered  by  the 
Department  in  its  equityworthy 
determination.  We  also  note  that 
comparisons  of  rates  of  return  are 
performed  when  assessing  the  ad 
valorem  subsidy  rate.  Therefore,  if 
Sonocal's  performance  was  average  or 
better  than  the  average  return  in  Mexico 
during  the  review  period,  no  subsidy 
ratj  would  be  found  based  upon  equity 
infusions. 

Comment  4:  Counsel  for  Sonocal 
argues  that  it  can  be  accountable  only 
for  the  difference  between  what  it  owes 
the  Mexican  government  in  unpaid  fuel 
bills  and  what  the  government  owes  it 
under  the  value-added  tax  regime  and 
that  this  difference  does  not  represent  a 


subsidy  because  it  is  just  a  sales  price 
PEMEX  has  not  yet  collected. 

DOC  Response:  We  find  that  the 
uncollected  bills  of  PEMEX  confer  a 
bounty  or  grant  on  Sonocal  because  the 
delay  in  payment  is  a  financial  benefit 
to  it  which  appears  to  be  provided 
solely  to  that  company.  Further,  we  do 
not  consider  the  amount  owed  Sonocal 
under  the  value-added  tax  regime  an 
allowable  offset  under  section  771(6)(A) 
of  the  Act. 

Comment  5:  Counsel  for  Sonocal 
argues  that  loans  and  equity  received 
for  use  in  connection  with  its  unfinished 
Colima  plant  are  not  countervailable 
benefits  because  the  plant  has  not  yet 
produced  any  of  the  products  under 
investigation. 

DOC  Response:  The  loans  and  equity 
received  by  Sonocal  for  its  Colima  plant, 
which  will  be  used  exclusively  to 
produce  lime,  saved  the  company  funds 
ifwould  otherwise  have  had  to  spend  on 
that  project.  This  resulted  in  lower  costs 
to  the  company  for  the  production  jf 
lime.  This  benefit  is  similar  to  that  of 
funds  for  research  and  development  and 
grants  for  restructuring,  which  we  have 
in  the  past  found  countervailable. 
The.'efore,  those  loans  and  equity 
conferred  benefits  that  consititute 
countervailable  subsidies. 

Comment  6:  Counsel  for  Mexicana  de 
Cobre  argues  that  the  Department 
should  base  its  determination  with 
respect  to  the  use  of  accelerated 
depreciation  upon  the  tax  return  for  its 
1983  fiscal  year,  not  its  1982  fiscal  year, 
because  such  a  "lag"  in  quantification  is 
inconsistent  with  generally  accepted 
accounting  principles. 

DOC  Response:  The  Department  has  a 
consistent  policy  of  valuing  income  tax 
benefits  at  the  time  of  the  filing  of  the 
official  tax  return  when  the  actual 
benefit  to  the  company  can  be 
calculated,  rather  than  simply  estimated. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  data  used  in 
making  our  final  determination.  During 
this  verification,  we  followed  normal 
procedures,  including  meetings  and 
inspection  of  documents  with 
government  officials  and  on-site 
inspection  of  the  records  and  operation 
of  the  companies  exporting  the 
merchandise  under  investigation  to  the 
United  States. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  information  and 
written  views  in  accordance  with 
Commerce  regulations  (19  CFR 
355.34(a)).  Written  views  have  been 
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received  and  considered  in  reaching  this 
final  determination. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  ordered 
in  our  preliminary  affirmative 
determination  shall  remain  in  effect  with 
regard  to  Sonocal,  IQY,  Calteco  and 
Maferiales  BYM,  until  further  notice. 
The  net  bounty  or  grant  for  duty  deposit 
purposes  for  each  of  these  firms  is  as 
follows: 


Manutactxw  /  export  e'l 


Ad 
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The  net  bounty  or  grant  for  PCBC  is 
0.48  percent;  for  Mexicana  de  Cobre  is 
0.07  percent;  for  Incalpa,  Cales  de 
Chiapas,  Cal  de  Apasco,  Cales  de 
Puebla  and  Materiales  Titan  is  zero. 
These  are  de  minimis.  Accordingly,  the 
products  subject  to  this  investigation 
produced  by  these  companies  are  being 
excluded  from  this  determination.  The 
suspension  of  liquidation  ordered  in  our 
preliminary  affirmative  countervailing 
duty  determination  shall  be  terminated 
with  respect  to  these  firms.  All 
estimated  countervailing  duties  shall  be 
refunded  and  all  appropriate  bonds  shall 
be  released  for  entries  of  the  products 
under  investigation  manufactured  by 
these  firms. 

In  accordance  with  section  706(a)(3) 
of  the  Act,  we  are  directing  the  U.S. 
Costoms  Service  to  require  a  cash 
deposit  in  the  amount  indicated  above 
for  each  entry  of  lime  from  Mexico 
which  is  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  assess 
countervailing  duties  in  accordance  with 
sections  706(a)(1)  and  751  of  the  Act. 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  hereby  gives  notice  that  it  is 
commencing  an  administrative  review  of 
this  order  on  September  11, 1984.  For 
further  information  regarding  this 
review,  contact  Richard  Moreland  at 
(202)  377-2786. 

This  notice  is  published  pursuant  to 
sections  303  and  706  of  the  Act  (19 
use.  1303, 1671e). 
Christopher  Pariin. 

Acting  Assistant  Secretary  for  Trade 
Administration. 

tm  Doc  M-aem  niad  »-i(v-b4  s4s  am) 

•aXJMQOOW  MIO-OS-M 


Export  Trade  Cemfteete  Of  Review: 
Issuance 

AOCMCV:  international  Trade 
Administration.  Commerce. 

ACTKM:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Great  Agassiz 
Basi^  Export  Trading  Company,  Inc. 
("Great  Ag").  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted. 

ADDRESS:  The  Department  requests 
public  comments  on  this  amendment. 
Interested  parties  should  submit  their 
written  comments,  original  and  five  (5) 
♦copies,  to:  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  Room  5618,  Washington. 
DC.  20230. 

Comments  should  refer  to  the 
certificate  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
00022". 

FOR  FURTHER  INFORMATION  CONTACT 

George  Mulier,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-377-5131,  or  Eleanor  Roberts  Lewis. 
Assistant  General  Counsel  for  Export 
Trading  Companies.  Office  of  General 
Counsel.  202-377-0937.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Title  HI 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  the  Act 
are  found  at  48  FR  10595-10604  (March 
11. 1983)  (to  be  codified  at  15  CFR  Part 
325).  A  certificate  or  re\-iew  protects  its 
holder  and  the  members  identified  in  it 
from  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  federal  and  state  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant; 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares. 


merchandise,  or  services  of  the  class 
exported  by  the  applicant 

3.  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant;  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduc!  meets  these  four  standards.  For 
a  further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review,"  48  FR 
15937-15940  (April  13. 1983). 

The  Office  of  Export  Trading 
Company  Affairs  received  an 
application  for  an  export  trade 
certificate  of  review  from  Great  Ag  on 
June  11, 1984.  The  application  was 
deemed  submitted  on  June  14. 1984.  A 
summary  of  the  apphcation  was 
published  in  the  Federal  Register  on 
June  27, 1984  (49  FR  26272-26273  (1984)). 

Description  of  Certified  Conduct 

Based  on  analysis  of  the  application 
and  other  information  in  their 
possession,  the  Department  of 
Commerce  has  determined,  and  the 
Department  of  Justice  concurs,  that  the 
following  export  trade,  export  trade 
activities,  and  methods  of  operation 
specified  by  Great  Ag  meet  the  four 
standards  of  the  Act: 

Great  Agassiz  Basin  Export  Trading 
Company.  Inc. — ^Application  No.  84- 
00022. 

Members:  International  Enterprises, 
South  Fargo,  ND;  Advisors,  Inc..  Fargo, 
ND;  ECO-AG,  Inc.,  Boise,  ID; 
Uebergang-Williams  Mineral  and  Proten 
Application  Co..  Fargo,  ND;  and  Crary- 
Williams  Attorneys.  Walhalla,  ND. 

Export  Trade 

a.  Products.  Durum  wheat,  hard  spring 
wheat,  potatoes,  millet,  triticale,  barley, 
sunflower  seeds,  and  simflower  oil. 

b.  Services.  Animal  husbandry 

services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
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Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  Great  Ag  may  determine  its  prices 
for  Products  and  Services  in  the  Export 
Markets. 

2.  Great  Ag  may  enter  into  and 
terminate  exclusive  agreements  with 
suppliers  individually  wherein: 

a.  Great  Ag  agrees  not  to  represent 
any  competitors  of  such  suppher  as  an 
Export  Intermediary  unless  authorized 
by  the  supplier  and/or 

b.  The  supplier  agrees  not  to  sell, 
directly  or  indirectly  through  any  other 
Export  Intermediary,  into  the  Export 
Markets  in  which  Great  Ag  represents 
the  Supplier  as  Export  Intermediary. 

3.  Issuance  of  new  stock  and 
restrictions  on  transfer  of  stock  of  Great 
Ag  may  be  at  the  discretion  and/or 
approval  of  the  board  of  directors  of 
Great  Ag. 

4.  For  invitations  to  bid  or  sales 
opportunities  in  the  Export  Markets. 
Great  Ag  may 

a.  Contact  separately  suppliers  of 
Products  or  Services  specified  in  the 
invitation  to  bid  or  purchase 
specifications; 

b.  Distribute,  subject  to  Term  and 
Condition  (a)  below,  to  suppliers 
separately  information  about  the  bid, 
bid  requirements,  bidding  dates,  and 
any  other  information  necessary  for 
Great  Ag  to  compile  a  responsive  bid; 

c.  Solicit  and  receive  independent 
iuotations  for  the  Products  or  Services 
from  suppliers  separately,  provided  that 
Great  Ag  does  not  reveal  to  any  supplier 
the  quotation  of  any  other  suppher  or 
•he  identity  of  the  supplier  that  provide 
the  quotation; 

d.  Enter  into  independent  agreements 
with  suppliers  individually  whereby 
Great  Ag  will  submit  a  response  to  the 
bid  invitation  or  request  for  quotation; 
or 

e.  Any  combination  of  (a)  through  (d) 
above. 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.5(c)  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.10(a),  any 
person  aggrieved  by  the  secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 


Information  Records  Inspection  Facility, 
Room  4001-B,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
The  certificates  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  15  CFR  Part  4.  Information 
about  the  inspection  and  copying  of 
records  at  this  facility  may  be  obtained 
from  Patricia  L  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  202-377-3031. 

Dated:  September  6, 1984. 
Irving  P.  Margulies. 
General  Counsel- 

(FR  Doc.  S4-240M  nied  9-10-84;  8:44  amj 
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National  Tecfinical  Information 
Service         | 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.  C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  bcensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing;  U.S.  Department  of 
Commerce;  P.O.  Box  1423:  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  ].  Campion. 

Office  of  Federal  Patent  Licensing.  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

Department  of  Agricultura 

SN  6-391,065  (4,458,630) 
Disease  Control  In  Avian  Species  By 
Embryonal  Vaccination 
SN  6-456,930  (4.458,538) 
Apparatus  and  Method  of  Measuring 
Edgewise  Compressive  Deformation 
SN  6-527,894  (4,443.222) 
Zinc  Pyrithione  Process  to  Impart 
Antimicrobial  Properties  to  Textiles 
SN  6-593,058 
Visual-Olfactory  Habitat  Mimic  for 
Assessment  of  Fruit  Fly  Response  to 
Bahavior-Modifying  Chemicals 

Department  of  Health  and  Human 
Services 

SN  6-267,538  (4,443.431) 
Neisseria  Gonorrhoeae  Vaccine 


SN  6-637,880 
Hepatitus  B  Core  Antigen  Vaccine 
Made  By  Recombinant  DNA 

Department  of  the  Army 

SN  6-387,987  (4,459,567) 

Dielectric  Waveguide  Ferrite 
Resonance  Isolator 
SN  6-472,793 

Adaptive  Multiple  Interference 
Tracking  and  Cancelling  Antenna 
SN  6-582,648 

Flexible  Mat 
SN  ft-596,778 

An  Explosive  Ordnance  Disposal 
Protective  Suit 
SN  6-598,751 

Voice  Integrated  Presentation  System 
SN  6-661,091 

Monolitchic  Amplifier 

Environmental  Protection  Agency 

SN  6-381,743  (4,459,126) 
Catalytic  Combustion  Process  and 
System  With  Wall  Heat  Loss 
Control 

(FR  Doc  a«-2397B  Filed  9-10-84.  845  amJ 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amending  the  Import  Restraint  Limit 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Indonesia 

September  6, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
12, 1984.  For  further  information  contact 
James  Nader,  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  was  published  in  the 
Federal  Register  on  July  2. 1984  (49  FR 
27194)  which  established  import 
restraint  limits  for  certain  specified 
categories  of  cotton  and  man-made  fiber 
textile  products,  including  women's, 
girls'  and  infants'  woven  cotton  blouses 
in  Category  341,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  twelve-month  period  which 
began  on  July  1, 1984.  During 
consultations  held  August  15  and  16. 
1984  between  the  Governments  of  the 
United  States  and  the  Republic  of 
Indonesia,  agreement  was  reached  to 
amend  the  Bilateral  Cotton,  Wool  and 
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Man-Made  Fiber  Textile  Agreement  of 
November  9, 1982  to  establish  a  new 
specific  limit  for  Category  341  of  360,000 
dozen  for  the  agreement  year  which 
began  on  July  1, 1984.  The  new  limit  is 
being  adjusted  to  account  for  8,476 
dozen  in  carryforward  used  in  the 
previous  agreement  year.  The  new  limit, 
as  adjusted,  will  be  351,524  dozen. 

During  these  same  consultations 
agreement  was  also  reached  to  establish 
a  new  specific  limit  for  carded  duck 
fabric  in  Category  319  of  4,383,304 
square  yards  for  the  agreement  year 
which  began  on  July  1, 1984.  Inasmuch 
as  the  U.S.  Customs  Service  has  already 
been  instructed  to  control  imports  in  this 
category  at  this  limit,  no  further 
instructions  concerning  this  category  are 
included  in  the  letter  which  follows  this 
notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7,  1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16, 1984  (49  FR  28754). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  6.  1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
)une  27. 1984  which  established  import 
restraint  limits  for  certain  categories  of 
cotton  and  man-made  fiber  textile  products, 
produced  or  manufactued  in  Indonesia  and 
exported  during  the  agreement  year  which 
began  on  July  1. 1984. 

Effective  on  September  12. 1984,  paragraph 
one  of  the  directive  of  June  27. 1984  is  hereby 
amended  to  include  an  adjusted  twelve- 
month restraint  limit  for  cotton  textile 
products  in  Category  341  of  351,524  dozen.' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S  C.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  »4-23ee4  Fil«l  a-S-84:  4J0  pml 
BILUMQ  CODE  3SI(MMI-M 


'  The  restraint  limit  has  not  t>een  adjusted  to 
reflect  any  imports  after  lune  30.  1964. 


Adjusting  Import  Ctwrgos  for  Certain 
Cotton  TextRe  Products  Produced  or 
Manufactured  In  ttie  fteput>Hc  of  Korea 

September  ft.  1964. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
12. 1984,  For  further  information  contact 
Ross  Arnold,  Internationa!  Trade 
Specialist  (202)  377-4212, 

Background 

A  CITA  directive  was  published  in  the 
Federal  Register  on  January  4, 1984  (49 
FR  492),  which  established  import 
restraint  limits  for  certain  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  Republic  of  Korea  and  exported 
during  1984.  Included  in  that  directive 
was  a  restraint  limit  of  21,893,199  square 
yards  for  cotton  printcloth  in  Category 
315.  That  limit  has  been  filled  for  the 
year  and  further  entries  are  being 
prohibited.  In  reviewing  the  import  data, 
it  has  been  determined  that  shipments 
amounting  to  1,825,445  square  yards 
have  been  improperly  charged  to  the 
limit  for  Category  315  from  Korea. 
Accordingly,  in  tie  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commission  of 
Customs  to  deduct  1.825,445  square 
yards  from  import  charges  made  to  the 
limit  for  Category  315. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16, 1984  (49  FR  28754). 
Walter  C  I.«>n«h«n. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

September  ft.  1984. 

Committee  for  the  Implementatioa  of  Textile 
Ajrreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
D.C. 
Dear  Mr.  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
December  1, 1982.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea,  I  request  that  effective  on 
September  12. 1984,  you  reduce  charges  to  the 
restraint  limit  established  In  the  directive  of 


December  28. 1983  for  odttoa  textile  products 
in  Category  315  by  1.S2S.44S  aquare  yards. 

The  Canmittee  for  tiie  Implementation  of 
Textile  Agreements  has  detennined  that  this 
action  falls  within  the  foreign  affairs 
exception  (o  the  rulemaking  provisions  of  5 
U.S.C553. 

Sincerely, 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  ImplemeDtotion 
of  Textile  Agreements. 

[FT)  Doc  Wk-zma.  nUd  >-U~a*:  S>U  aal  • 

enajNQ  oooc  asw-on-a 


Request  for  Put>llc  Comment  on 
Bilateral  Textiie  Conauttatlona  ¥Mlh  ttie 
Government  of  India  To  ftoviaw  Trade 
in  Category  359f>L  (Veats) 

September  8. 1984. 

On  July  31, 1984.  the  Government  of 
the  United  States  requested 
consultatioQs  with  the  Government  of 
India  with  respect  to  vests  in  Category 
359pt.  (T.S.U.S.A.  numbers  379i)27a 
379.0654.  379J95a  379.5700.  379.5820, 
383.0628.  383.4200,  and  383.4320).  This 
request  was  made  on  the  basis  of 
Paragraph  16  of  the  Agreement  between 
the  Governments  of  the  United  States 
and  India  relating  to  trade  in  Cotton. 
Wool  and  Man-Made  Textiles  and 
Textile  Products  of  December  21, 1982, 
which  provides  for  consultations  when 
the  orderly  development  of  trade 
between  the  two  countries  may  be 
impeded  by  imports  due  to  market 
disruption,  or  the  threat  thereof. 

The  purpose  of  this  notice  is  to  advise 
the  pubhc  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments.  CITA  may  establish  a 
prorated  specific  limit  of  306.468  pounds 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
textile  products  in  Category  359pt., 
produced  or  manufactured  in  India  and 
exported  to  the  United  States  during  the 
period  which  began  on  July  31, 1984  and 
extends  through  December  31, 1964. 

The  Government  of  the  United  States 
has  decided,  until  such  time  as  a 
mutually  satisfactory  solution  is  reached 
in  consultations,  to  control  imports  in 
this  category  during  the  90-day 
consultation  period  which  began  <m  July 
31. 1984  and  extends  through  October 
28, 1984  at  a  level  of  212.453  pounds. 

In  the  event  the  level  established  for 
Category  3S0pt.  during  the  ninety-day 
period  is  exceeded,  such  excess 
amounts,  if  they  are  allowed  to  enter  at 
the  end  of  the  restraint  period,  shall  be 
charged  to  the  prorated  twelve-month 
level  described  below. 

A  summary  market  statement  for  this 
category  follows  this  notice. 
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A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16,  1984  (49  FR  28754). 

Effective  Date:  September  12. 1984. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  359pt.  under 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Agreement  with  the 
Government  of  India,  or  on  any  other 
aspects  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  includedin  this 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Walter  C.  Lenahan,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W., 
Washington.  D.C.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited  ■ 
regarding  particular  conunents  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

SUPPLEMENTARY  INFORMATION:  On 

December  16. 1983  a  letter  was 
published  in  the  Federal  Register  (48  FR 
55891)  to  the  Commissioner  of  Customs 
from  the  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  which  established  levels  of 
restraint  for  certain  categories  of  cotton, 
wool  and  man-made  fiber  textiles  and 
textile  products,  produced  or 
manufactured  in  India  and  exported 
during  the  twelve-month  period  which 
began  on  January  1. 1984.  In  the  letter 
published  below,  pursuant  to  the  terms 
of  the  bilateral  agreement,  the  Chairman 
of  the  Committee  for  the  Implementation 


of  Textile  Agreements  directs  the 
Commissioner  of  Customs,  pending 
agreement  on  a  different  solution,  to 
prohibit  entry  for  consumption  or 
withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products 
in  Category  359pt.,  exported  during  the 
indicated  ninety-day  period,  in  excess  of 
the  designated  level  of  restraint. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

India. — Markol  Stalement 

Category  359pt. — Cotton  Vests 
July  1984.  " 

U.S.  imports  of  cotton  vests.  Category  359 
part,  from  India  during  the  year  ending  May 
1984  were  737,000  pounds.  This  compares 
with  71,000  pounds  a  year  earlier  and  is  a 
sharp  and  subjtantial  increase  in  imports. 
Much  of  the  increase  occurred  during  the  first 
five  months  of  1984  when  569.000  pounds 
were  imported  compared  witn  only  14.000 
pounds  a  year  earlier.  India  was  the  third 
largest  supplier  of  these  vests,  accotuiting  for 
18.5  percent  of  the  total  imparts  during  the 
year  ending  May  1984.  It  was  the  largest 
supplier  during  January-May  1984  when  it 
accounted  for  24.8  percent  of  the  total.  These 
imports  from  India  are  entered  at  duty-paid 
landed  values  which  are  below  the  U.S. 
producer  price  for  comparable  vests.  These 
and  other  factors  lead  the  United  States 
Government  to  conclude  that  imports  from 
India  are  creating  a  real  risk  of  market 
disruption  in  the  United  States  for  such  vests. 

U.S.  production  of  cotton  vests  declined 
from  4^4.000  dozen  in  1981  to  205.000  dozen  in 
1D83.  Imports  increased  from  194,000  dozen  to 
270.000  dozen  over  the  same  period.  The  ratio 
of  imports  to  domestic  production  increased 
from  45.8  percent  in  1981  to  131.2  percent  in 
1983.  Imports  were  up  sharply  during  the  first 
five  months  of  1984  with  the  January-May 
1984  imports  at  a  level  more  than  twice  that 
of  a  year  earlier.  This  substantial  increase 
indicates  a  further  increase  in  the  import  to 
production  ratio  and  a  further  loss  in  market 
share  by  the  U.S.  producers. 
September  6,  1984. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  13, 1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textiles  and 
textile  producti.  produced  or  manufactured  in 
India  and  exported  during  1984. 

Effective  on  September  12, 1984,  paragraph 
one  of  the  directive  of  December  13, 1983  is 
hereby  further  amended  to  include  a  limit  of 
212.453  pounds  '  for  cotton  textile  products  in 


category  359pt.,"  produced  or  manufactured 
in  India  and  exported  during  the  ninety-day 
period  which  began  on  July  31, 1984  and 
extends  through  October  28, 1984. 

Textile  products  in  Category  359pt.*  which 
have  been  exported  to  the  United  States 
before  July  31, 1984  shall  not  be  subject  to 
this  directive. 

Textile  products  in  Category  359pt.*  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

The  action  taken  with  respect  to  the 
Government  of  India  and  with  respect  to 
imports  of  cotton  textile  products  from  India 
has  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
use.  553.  This  letter  will  be  published  in  the 
Federal  Register. 
Sincerely. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  84-23983  Filed  9-10-84;  8:45  am] 
BILUNO  CODE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable:  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded:  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

Information  concerns  certain 
equipments  available  to  contractors  in 


'  The  level  has  not  been  adjusted  to  reflect  any 
imports  exported  after  July  30.  1984 


•  In  Category  359.  only  TSUSA  numbers  379.0270. 
379.0654.  379.395a  379.5700.  379.5820.  383.062a 
383.4200.  and  383.4300. 
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the  performance  of  work  required  by 
statements  of  work.  e.g.  type  and 
location  of  bulk  petroleum  storage 
facilities,  pump  capacities,  and  delivery 
systems. 

Reporting  is  necessary  to  assure 
contractors  ability  to  perform  and  to 
properly  evaluate  offers. 

Businesses  or  others  for  profit/small 
businesses  or  organizations,  229 
respondents,  2.519  hours. 

Forward  comments  to  Mr.  Edward 
Springer,  0MB  Desk  Officer,  Room  3235, 
NEOB,  Washington,  D.C.  20503,  and  Mr. 
Daniel  J.  Vitiello,  DoD  Clearance 
Officer,  WHS/DIOR.  Room  1C535, 
Pentagon,  Washington,  D.C.  20301, 
telephone  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr.  Fred 
J.  Kohout,  OUSDRE(AM)CP,  Room 
3D116,  Pentagon.  Washington,  D.C. 
20301,  telephone  697-8334.  This  is  a 
revision  of  an  existing  collection. 

Dated:  September  6, 1984. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|FR  Doc  B4-Z3gS7  Filed  S-10-84:  8:45  un| 
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Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission:  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Reinstatement 

1984  Post-Election  Survey 

Market  Facts,  Inc.,  under  a 
Department  of  Defense  contract,  has 
designed  the  1984  Post-Election  Voting 
Survey  forms  which  seek  out,  on  a 
voluntary  basis,  10,000  U.S.  citizens  not 
affiliated  with  the  federal  government 


and  living  overseas  and  500  local 
election  officials,  who  desire  to 
participate  in  DoD's  absentee  voting 
survey.  The  survey  forms  are  used  by 
Market  Facts,  Inc..  staff  to  obtain 
absentee  voting  statistical  data  from 
U.S.  citizen's  residing  overseas  and  local 
election  officials.  These  potential  voters 
and  election  officials  are  requested  to 
voluntarily  complete  the  survey 
questionnaire  form.  The  forms  solicit 
information  on  procedural  and  problem 
areas  encountered  in  the  absentee 
voting  process.  This  information  is  used 
by  the  Federal  Voting  Assistance 
Program  to  prepare  the  report  to  the 
President  and  Congress  as  required  by 
42  U.S.C.  1973CC-11.  There  will  be  a  total 
of  10,500  survey  forms  distributed  a 
maximum  of  10,500  respondents:  1749.99 
hours. 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235. 
NEOB.  Washington.  D.C.  20503.  and 
Daniel  J.  Vitiello,  DoD  Clearance 
Officer,  WHS/DIOR,  Room  1C535,  The 
Pentagon.  Washington,  DC.  20301, 
telephone  (202)  894-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Phyllis 
Taylor.  FVAP,  Room  1B457,  Washington, 
D.C.  20301.  telephone  (202)  695-0663. 

Dated:  September  6, 1984. 

Patricia  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc  M-Z38M  FUed  9-10-64.  8:45  am| 
BIUJMO  CODE  M10-01-4I 


Establishing  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC) 

The  Department  of  Defense,  in 
compliance  with  the  procedures  of  OFPP 
PoUcy  letter  No.  84-1,  "Federally  Funded 
Research  and  Development  Centers" 
(April  4, 1984),  announces  its  Intention 
to  designate  the  Logistics  Management 
Institute  an  FFRDC  to  perform  research, 
studies,  and  analyses  in  the  areas  of 
logistics  and  weapon  systems 
acquisition.  Such  work  includes 
research  and  analyses  to:  (1)  Reduce 
costs  and  increase  the  effectiveness  of 
military  procurement  materiel 
managem^t,  logistics  and  manpower 
support  activities  and  other  related 
areas;  (2)  formulate  and  recommend 
changes  in  DOD  policy  relating  to 
acquisitions  and  support  of  weapons 
systems  and  other  defense  resources 
requirements;  (3)  develop  mathematical 
models  and  other  management  tools  for 


the  evaluation  of  logistics  and 
manpower  plans  and  materiel 
requirements,  and  (4)  appraise  the 
readiness  of  the  Armed  Forces. 

Dated:  September  6. 1984. 
Patricia  Means, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

(Fit  Doc  B4-239BS  Filed  S-IO-M  MS  unl 
MLUNQ  COOS  M10-01-M 

Department  of  the  Air  Force 

Public  Information  Coitectlon 
Requirement  Submitted  to  OMB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  fpr  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
foUowning:  (1)  Type  of  Submission;  (2) 
Title  of  Information  Collection  and  Form 
Number,  if  applicable;  (3)  Abstract 
statement  of  the  need  for  and  the  uses  to 
be  made  of  the  information  collected;  (4) 
Type  of  respondents;  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  [7] 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  (8)  The  point  of  contact  from 
whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Extension 

Questionnaire  for  Contract  Simplication 
Test 

This  information  is  needed  to  assess 
industry  response  to  a  DOD-wide  test 
that  simphfies  goverrmient  contracts. 
The  test  is  designed  to  make 
government  contracts  easier  for 
contractors  to  understand  and  require 
less  administrative  paperwork  on  their 
part. 

All  contractors,  including  small 
businesses,  who  sell  supplies  under 
$500,000  to  the  Department  of  Defense; 
3,500  responses;  875  hours. 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington.  D.C.  20503,  and 
Daniel ).  Vitiello,  DoD  Clearance 
Officer,  OASD,  WHS,  IRAD.  Room 
1C535,  Pentagon,  Washington,  D.C, 
20301,  telephone  (202)  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Maj. 
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James  Barager.  HQ  USAF/RDCL. 
Pentagon,  Washington.  D.C.  20330, 
telephone  (202)  694-2471. 
Dated:  September  6,  X964. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

IFR  Doc  IM   2J898  Filed  »-10-»4;  «:«&  ub) 
WU.NQ  COOE  mO-OI-M 


Department  of  the  Army 

US  Army  Medical  Research  and 
Development  Advisory  Committee; 
Partially  Ckned  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix,  Sections  1-15), 
announcement  is  made  of  the  following 
Subcommittee  meeting: 

Name  of  Committee:  United  States  Army 
Medical  Research  and  Development 
Advisory  Committee  Subcommittee  on 
M  dica]  Entomology. 

Date  of  Meeting:  October  2  and  3. 1984. 

lime  and  Place:  0830  hours.  Conference 
:    cm,  Bidg.  1425,  US  Army  Medical  Research 
Institute  of  Infectious  Diseases.  Fort  Detrick, 
Frederick.  MD 

Proposed  Agenda:  This  meeting  wil!  be 
open  to  the  public  from  0830-0945  hours  on  2 
October  for  the  administrative  review  and 
discussion  of  the  scientific  research  orogram 
of  the  Medical  Entomology  Group,  Walter 
Reed  Army  Institute  of  Research.  Attendance 
by  the  public  at  open  sessions  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set  forth 
in  Section  552b(c)(6),  US  Code,  Title  5  and 
Sections  1-15  of  Appendix,  the  meeting  will 
be  closed  to  the  public  from  1000-1630  hours 
on  2  October  and  from  0900-1200  hours  on  3 
October  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  US  Army  Medical 
Research  and  Development  Command, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  research  subjects, 
and  simiL^r  items,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Howard  Noyea.  Associate  Director  for 
Research  Management  Walter  Reed  Army 
Institute  of  Research.  Bldg.  40.  Room  1111, 
Walter  Reed  Medical  Center.  Washington, 
DC  20307  (202/576-2436)  will  furnish 
summary  minutes,  roster  of  Subcommittee 
members  and  substantive  program 
informaion. 
Philip  Z.  Sobodnski, 
Colonel.  MSC  Assistant  Deputy  Commander. 

|FR  Doc.  »♦- 23931  Fited  9-IO-M:  8:45  am| 
BILUNO  CODE  S710-M-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information;  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
appUcable;  (3)  Abstract  statement  of  the 
need  for  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondents;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension      I 

Terminal  and  Transfer  Facilities  Survey 

Data  complied  into  Port  Series 
Reports  used  by  the  Army  Corps  of 
Engineers  for  navigation  and  planning 
functions,  by  Coast  Guard  for  marine 
safety  inspections,  by  Navy  for  guidance 
in  providing  safe  passage  and 
terminalhng  in  time  of  National 
emergency  by  Army  for  mission 
deployment  planning,  and  public  for 
general  reference,  planning  and  various 
studies.  WRSC  Form  1  thru  9. 

State  or  local  governments,  Business 
or  Organizations:  1,341  respondents,  335 
hours. 

Forward  comments  to  Edward 
Springer.  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington.  DC.  20503,  and 
Daniel  Vitiello,  DOD  Clearance  Officer, 
WHS/DIOR,  Room  1C535,  Pentagon, 
Washington,  D.C.  20310,  telephone  (202) 
694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  David 
O.  Cochran.  DAAG-OPI,  Room  1D667, 
Pentagon,  Washington,  D.C.  20310, 
telephone  (202)  695-5111. 

Dated:  September  6.  1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Departmen  t  of  Defense. 

|FR  Doc  84-23998  F»ed  9-10-84;  8:45  am| 
(MLUNQ  COOE  M10-01-M 

Corps  of  Engineers,  Department  of 
thie  Army 

• 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  tti«  Confined  Disposal  of 
Polluted  Sediments  Dredged  From 
Toledo  Harboi  Commercial  Navigation 
Project  at  Toledo,  OH 

agency:  U.S.  Army  Corps  of  Engineers, 
Buffalo  District.  DOD. 


action:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

summary: 

1.  Description  of  Action.  The  proposed 
action  involves  constructing  an  addition 
to  the  existing  Federal  confined  disposal 
facility  (CDF)  at  the  mouth  of  the 
Maumee  River  adjacent  to  the  Toledo 
Edison  Company's  Bay  Shore  Station. 
The  existing  facility  is  boot-shaped  and 
covers  an  area  of  about  242  acreas.  The 
proposed  addition  would  extend  from 
the  northwest  comer  of  the  existing  CDF 
to  the  northerly  reach  of  the  Toledo 
Edison  water  intake  channel.  This 
general  southwestern  expansion  would 
cover  an  area  of  about  120-150  acres, 
depending  on  the  final  design  and 
capacity  requirements. 

2.  Alternatives.  Potential  alternatives 
to  the  proposed  action  consist  of  no- 
action,  extending  the  life  of  the  existing 
CDF,  constructing  a  new  CDF  at  another 
location,  and  expanding  the  Island  18 
CDF  which  is  presently  filled  to 
capacity. 

3.  Scoping  Process.  An  initial  scoping 
meeting  was  held  with  the  Toledo-Lucas 
County  Port  Authority  and  concerned 
resource  agencies  on  16  August  1984. 
Additional  coordination  will  be 
accomplished  during  preparation  of  the 
DEIS.  The  participation  of  concerned 
Federal,  State,  and  local  agencies,  and 
other  interested  private  organizations 
and  parties  is  invited.  Significant  issues 
to  be  analyzed  in  the  DEIS  include 
sediment  and  water  quality,  fish  and 
wildlife  impacts,  and  commercial 
shipping. 

4.  Scoping  Meeting.  No  additional 
scoping  meeting  is  currently  scheduled. 

5.  A  vailability.  The  DEIS  is  scheduled 
to  be  available  for  review  in  September 
1985. 

ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by 
David  W.  Heicher,  U.S.  Army  Engineer 
District,  Buffalo,  1776  Niagara  Street, 
Buffalo.  NY  14207,  telephone  716/876- 
5454  (FTS  473-2171). 

Dated:  September  4.  1984. 

Robert  R.  Hardiman, 

Colonel.  Corps  of  Engineers.  District 
Commander. 

|FR  Doc  84-23977  Filed  fr- 10-84.  845  amj 
BILUNG  COOE  3710-GP-M 


DEPARTMENT  OF  EDUCATION 

Intergovernmental  Advisory  Councfl 
on  Education;  Hearing 

agency:  Department  of  Education. 
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action:  Notice  of  hearing. 

summary:  This  notice  sets  forth  the 
schedule  of  a  hearing  of  the 
Intergovernmental  Advisory  Council  on 
Education.  Notice  of  this  hearing  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

date:  October  5, 1984. 

ADDRESS:  U.S.  Department  of  Education. 
1200  Main  Tower  Building.  Room  1130. 
Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laveme  Johnson.  IntergovernmentHl 
Advisory  Council  on  Education, 
Department  of  Education,  300  7th  Street 
SW.,  Room  513,  Washington,  DC.  20202 
(202)  472-6464. 

SUPPLEMENTARY  INFORMATION:  The 

I:-itergovernmental  Advisory  Council  on 
Education  is  established  under  Section 
213  of  the  Department  of  Education 
Organization  Act  (20  U.S.C.  3423).  The 
Council  was  established  to  provide 
assistance  and  make  recommendations 
to  the  Secretary  and  the  President 
concerning  intergovernmental  policies 
and  relations  pertaining  to  education. 

The  Intergovernmental  Advisory 
Council  on  Education  will  conduct  a 
Public  Hearing  on  October  5.  1984.  The 
hearing  schedule  is  as  follows: 

9:30  a.m. — Educational  Partnerships 
11.00  a.m. — Student  Achievement  and 

Discipline 
2:00  p.m.— Higher  Education 

Reauthorization  Proposals 
3:30  p.m.— Press  Availability 

Individuals,  organizations,  and 
associations  need  to  register  for  the 
October  5  hearing.  To  register  due  to 
limited  space  and  time,  write  or  call  Ms 
Laverne  Johnson.  Intergovernmental 
Advisor>'  Council  on  Education,  300  7th 
Street  SW.,  Room  513,  Washington,  D.C. 
20202,  (202)  472-6464.  (Testifiers  will  be 
limited  to  five  (5)  minutes.  Each  testifier 
must  provide  written  comments.  Those 
wishing  to  submit  comments  only  may 
do  so  by  mailing  them  to  Ms.  Johnson.) 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the 
Intergovernmental  Advisory  Council  on 
Education,  300  7th  Street  SW..  Room 
513.  Washington.  DC.  20202. 

Signed  at  Washington,  D.C.  on 
Wednesday.  September  5. 1984. 
A.  Wayne  Robert*. 

Deputy  Under  Secretary  for 
Intergovernmental  and  Interagency  Affairs. 

IFR  Doc  »4-23»7«  Filed  9-10-M  8:45  ami 
BILUNa  COOC  4000-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-59165A;  FRL-2667-5] 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  two  applications  for  test 
marketing  exemptions  (TMEa)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-64-71  and 
TME-84-72.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  August  30,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rose  Allison.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-202.  401  M  Street  SW.. 
Washington,  DC  20480  (202-382-3739). 
SUPPLEMENTARY  INFORMATION:  Section 

5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing. 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  w  ill  not  present  any 
unreasonable  risk  of  injurv  to  health  or' 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-64-71  and 
TME-84-72.  EP.A  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  periods 
and  restrictions  (if  any)  specified  below. 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 
Production  volumes,  number  of  workers 
exposed  to  the  new  chemicals,  and  the 
levels  and  durations  of  exposure  must 
not  exceed  those  specified  in  the 
applications.  All  other  conditions  and 
restrictions  described  in  the  applications 
and  in  this  notice  must  be  met.  In 
addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  and 
copying  by  EPA  in  accordance  with 
section  11  of  TSCA. 


1.  TTie  applicant  must  maintain 
records  of  the  quantity  of  each  TME 
substance  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  datefs)  of  shipment(8)  to 
each  customer  and  the  quantities 
supplied  in  each  shipment,  and  must 
make  these  records  available  to  EPA 
upon  request. 

3.  .\  bill  of  lading  accompanying  each 
shipment  must  state  that  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME. 

TME  84-71 

Date  of  Receipt:  July  19.  1984. 

Notice  of  Receipt:  Julv  27, 1984  (49  FR 
30241). 

Applicant:  Confidential. 

Chemical:  (G)  Mixed  polymer  of 
acrj'lates  and  methacrjlates. 

Use:  Industrial  coating  (open  use). 

Production  Volume:  1540  kg. 

Number  of  Customers:  One. 

Worker  Exposure:  Manufacturing  will 
occur  for  12  hours  over  a  two  day 
period,  during  which  up  to  10  workers 
may  be  dermally  exposed  to  low  levels 
of  the  TME  substance  over  2  hour 
periods.  Up  to  11  workers  may  process 
the  substance  for  up  to  8  hours  per  day. 
Dermal  exposure  to  these  workers  is  not 
expected  to  be  significant.  Use  vv'il! 
occur  over  a  125  day  period  and  involve 
2  to  4  workers  for  8  hours  per  day.  These 
workers  may  be  dermally  exposed  to 
low  levels  of  the  substance.  They  may 
also  be  exposed  through  inhald^ion  to  up 
to  12  mg/day.  Workers  in  all  operations 
are  required  to  wear  the  protective 
equipment  specified  m  the  test  market 
application. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  August  30,  1984. 

Risk  Assessment:  No  significant 
health  concerns  were  identified  Based 
on  analogous  chemicals,  EPA  has 
identified  some  concern  for  ecotoxicity. 
However,  no  significant  releases  of  the 
substance  to  the  environment  are 
anticipated.  The  test  marketing 
substance  will  not  pose  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

TME  84-72 

Date  of  Receipt-  July  19,  1984. 
Notice  of  Receipt:  Julv  27,  1984  (49  FR 

30241). 
Applicant:  Confidential. 
Chemical:  (G)  Aklyl  diamine. 
Use:  (G)  Epoxy  reactant. 
Production  Volume:  Confidential. 
Number  of  Customers:  Two 
Worker  Exposure:  Confidential 
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Test  Marketing  Period:  Nine  months. 

Commencing  on:  August  30, 1984. 

Risk  Assessment:  The  TME  substance 
is  acutely  toxic  and  severely  irritating 
based  on  test  data  submitted  in  the  test 
marketing  application.  Potential  chronic 
health  effects  were  identified  based  on 
observations  in  the  acute  toxicity  study. 
The  substance  may  also  be  toxic  to 
some  aquatic  organisms  based  on 
analogy  to  substances  of  similar 
structure.  However,  human  and 
environmental  exposures  are  not 
expected  to  be  significant  under  the  test 
marketing  conditions.  Worker  exposure 
during  manufacturing  and  processing  of 
the  test  market  substance  is  expected  to 
be  low  and  of  short  duration.  Workers 
are  required  to  wear  protective 
equipment  including  gloves,  respirators, 
and  eye  goggles  or  fact  shields,  as 
specified  in  the  test  market  application 
and  the  material  safety  data  sheet.  The 
type  of  use  precludes  significant  worker 
exposure.  No  significant  environmental 
releases  of  the  substance  are 
anticipated.  The  test  marketing 
substance  will  not  pose  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  August  30. 1984. 
Don  R.  Clay. 

Director.  Office  of  Toxic  Substances. 

|FR  Doc.  S4-Z3921  Filed  9-10-A4:  8:45  am] 
nUJNG  COOE  •SM-KHi 


(OPTS-59132D;  FRL-2667-41 

Isocyanate-Reactlve  Prepolymers; 
Extension  of  Test  Marketing 
Exemption  Periods 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  extending  the  test 
marketing  exemption  periods  for  an 
additional  one-year  for  test  marketing 
exemptions  (TMEs)  TM-83-73  and  83-74 
under  the  authority  of  section  5(h)(1)  of 
the  Toxic  Substances  Control  Act 
(TSCA).  The  test  marketing  exemptions 
were  granted  for  a  one-year  period 
commencing  on  August  26, 1983.  A 
Notice  of  Approval  was  published  in  the 
Federal  Register  of  September  7,  1983 
(48  FR  40439). 


EFFECTIVE  DATE:  August  23,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rose  Allison,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-202,  401  M  Street  SW., 
Washington,  DC.  20460  (202-382-3739). 
SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA,  anyone  who  intends 
to  manufacture  in,  or  import  into,  the 
United  States  a  new  chemical  substance 
for  commercial  purposes  must  submit  a 
notice  to  EPA  90  days  before 
manufacture  or  import  begins.  Section 
5(h)(1)  authorizes  EPA,  upon  receipt  of 
an  application,  to  exempt  any  person 
from  the  notice  requirements  of  section 
5  and  to  permit  them  to  manufacture  a 
new  chemical  substance  for  test 
marketing  purposes.  EPA  may  impose 
restrictions  on  the  test  marketing 
activity,  including  a  limit  on  the  time 
period  during  which  it  may  take  place. 

On  August  26, 1983,  EPA  granted  test 
marketing  exemptions  (TM-83-73  and 
74)  for  isocyanate-reactive  prepolymers 
(generic  description).  The  specific 
chemical  identity  and  specific  use  is 
confidential  business  information. 
Notice  of  approval  of  the  TMEs  was 
published  in  the  Federal  Register  of 
September  7. 1983  (48  FR  40439). 
Approval  was  based  on  an  Agency 
finding  that,  under  the  conditions  set  out 
in  the  application,  the  test  market 
substances  did  not  present  an 
unreasonable  risk  of  injury  to  health  or 
to  the  environment.  Overall  concerns  for 
health  and  environmental  effects  were 
low.  Minimal  human  exposure  and 
environmental  release  is  expected.  The 
test  marketing  activity  was  limited  to 
one  year.  On  June  5, 1984,  EPA  received 
a  request  from  the  submitter  to  extend 
the  test  marketing  period  for  an 
additional  one  year.  The  applicant 
states  that  only  small  amounts  of  the 
anticipated  test  market  materials  have 
been  sampled  because  the  development 
and  penetration  of  this  market  is  a 
relatively  long  process.  The  applicant 
states  that  this  is  at  least  partly  due  to 
the  fact  that  customers  of  the  TME 
substances  must  make  structural 
changes  to  equipment  in  order  to  test 
market  the  substances.  The  applicant 
further  states  that  an  additional  year  is 
needed  in  order  to  complete  field  trials. 
Field  trial  schedules  depend  on  the 
customers'  production  schedules.  Once 
field  trials  are  completed  the  final 
products  must  be  tested  by  the  customer 
for  improved  performance. 

EPA  has  decided  to  extend  the 
exemption  periods  by  an  additional  one 
year,  provided  that  all  other  restrictions 
specified  in  the  notice  of  approval  of  the 


test  marketing  exemptions  remain 
unchanged.  These  include  recordkeeping 
requirements,  limit  on  production 
volumes  as  originally  specified,  and 
worker  protection  measures.  This 
decision  is  based  on  a  finding  that  the 
additional  time  will  not  affect  the 
Agency's  original  conclusion  that  test 
marketing  of  these  substances  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  The 
Agency  reserves  the  right  to  rescind  its 
decision  to  grant  these  extensions 
should  any  new  information  come  to  its 
attention  which  casts  significant  doubt 
on  this  conclusion. 

Dated:  August  23, 1984. 
Edwin  F.  Tinsworth, 

Deputy  Director.  Office  of  Toxic  Substances. 

|FR  Doc  84-23922  Filed  9-10-84;  8:4S  am| 
BILUNG  CODE  »56&-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  84-841.  et  al.;  File  No. 
BPCT-830818KG,  et  al.] 

Retherford  Publications,  Inc.  et  al.; 
Memorandum  Opinion  and  Order 

Adopted:  August  30, 1984. 

Released:  September  6, 1984. 

In  re  applications  of  Retherford 
Publications,  Inc.,  (MM  Docket  No.  84-841; 
File  No.  BPCT-830818KG);  Craig  Fox,  George 
and  Russell  Kimble,  a  partnership  d/b/a 
Jamestown  TV  Associates  (MM  Docket  No. 
94-842;  File  No.  BPCT-831018KM);  for 
construction  permit  for  new  TV  station, 
Channel  26.  Jamestown,  New  York. 

By  the  Chief,  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it:  (1) 
The  above-captioned  mutually  exclusive 
applications  of  Retherford  Publications, 
Inc.  (Retherford)  and  Craig  Fox,  George 
Kimble  and  Russell  Kimble,  a 
partnership  dba  Jamestown  TV 
Associates  (JTA)  for  authority  to 
construct  a  new  television  station  on 
Channel  26,  Jamestown,  New  York;  (2) 
petitions  to  deny  the  above  applications 
filed  by  Western  New  York  Public 
Broadcasting  Association  (Association), 
licensee  of  noncommercial  educational 
Station  WNED-TV,  Channel  17,  Buffalo. 
New  York,  and  Board  of  Cooperative 
Educational  Services  of  Chautauqua 
County,  New  York  (BOCES),  licensee  of 
translator  station  W26AA,  Jamestown. 
New  York  ';  and  (3)  related  pleadings. 


'  Station  W26AA  operates  on  Channel  26, 
Jamestown.  New  York,  and  carries  the  programming 
ongmated  by  WNED-TV. 
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2.  Association  and  BOCES  claim 
standing  as  parties  in  interest  on  the 
basis  that  grant  of  either  application 
would  require  modiflcation  or 
termination  of  the  BOCES  translator 
service  because  of  the  protection  from 
electrical  interference  which  must  be 
accorded  to  television  stations  by 
television  translators.  Further,  the 
petitioners  claim  standing  on  the  basis 
that  grant  of  either  application  will  have 
an  adverse  economic  impact  upon  the 
continued  operations  of  WNEE>-TV. 
Buffalo,  in  that  its  programming  is 
rebroadcast  on  the  BOCES  translator 
station  serving  Jamestown  and  vicinity. 
It  is  maintained  that  because  its 
membership  is  relied  upon  for  financial 
contributions,  the  loss  of  the  translator 
service  and  viewership  on  Channel  26 
will  cause  the  Association  to  lose 
membership  contributions.  The 
petitioners'  standing  is  not  challenged 
and  we  find  that  they  have  standing  to 
file  the  petitions  to  deny.  See 
International  Broadcasting  Co..  3  FCC 
2d  449,  450  (1966). 

The  Pleadings 

3.  The  Petitions  to  Deny.  As  an  initial 
matter,  the  petitioners  note  that  the 
same  transmitter  site  was  specified  by 
each  applicant  and  that  neither  has 
contacted  the  owner  of  that  site  to 
obtain  permission  for  its  use.  Moreover, 
the  petitioners  contend  that  the 
engineering  sections  conta[ned*vithin 
these  applications  and  calculated  on  the 
basis  of  the  sites  proposed  are  so 
technically  deficient  that  any 
meaningful  assessment  of  their  technical 
proposals  is  prevented,  thus  raising 
additional  questions  as  to  whether  the 
proposals  constitute  an  inefficient  use  of 
the  frequency.  Specifically,  it  is  alleged 
that  Retherford  proposes  to  locate  its 
antenna  at  the  same  height  on  an 
existing  tower  that  is  occupied  by  the 
antenna  of  Station  WWSEfFM), 
[amestown,  without  addressing  the 
probable  deleterious  effect  that  would 
result.* The  petitioners  further  state  that 
JTA's  specified  antenna  location  is  at  a 
site  already  occupied  by  the  BOCES 
facilities  pursuant  to  a  long-term  lease 
which  it  intends  to  retain  and  utilize. 
Moreover,  it  is  alleged  that  JTA 
substantially  exaggerates  its  proposed 
coverage  and  that  to  correct  this 
inaccuracy  would  entail  a  major  change 


in  its  proposal.'  For  these  reasons  alone, 
the  petitioners  urge  that  the  applications 
be  denied  or  designated  for  hearing. 

4.  Although  the  petitioners 
acknowledge  that  operation  of  a 
translator  service  on  a  commercial 
television  charuiel  is  secondary  in 
nature  under  the  Commission's 
translator  policies,  they  argue  that  the 
normal  presumption  favoring  a  full- 
service  operation  on  that  charmel  is 
unwarranted  and  contary  to  the  pubhc 
interest.  Invocation  of  that  presumption 
and  the  elimination  of  the  existing 
translator  service  on  Channel  26,  they 
maintain,  would  not  only  have  an 
adverse  economic  impact  on  WNED-TV 
and  public  broadcasting  in  the  area,  but 
also  would  deprive  the  citizens  of 
Chautauqua  County  of  their  only  source 
of  in-state  public  broadcasting.  Thus,  the 
petitioners  submit  that  it  is  incumbent 
upon  these  applicants  to  set  forth  a 
"realistic  alternative"  which  would 
assure  continuation  of  the  program 
service  currently  offered  by  the  Channel 
26  translator  operation.  The  absence  of 
such  a  programming  commitment,  they 
argue,  would  be  contrary  to  the  public 
interest  because  a  grant  of  either 
application  would  significantly  reduce 
the  diversity  of  local  programming  and 
eliminate  public  broadcasting 
programming  for  which  there  is  no 
substitute.* 

5.  Both  applicants  filed  oppositions  to 
the  petitions  to  deny.  They  maintain  that 
they  have  reasonable  assurances  of 
obtaining  the  transmitter  site  specified 
in  their  applications.  Retherford  has 
attached  to  its  pleading  a  copy  of  a 
memorandum  of  its  consulting  engineer 
to  the  effect  that  it  received  permission 
on  October  21, 1983  from  a  Mr.  Larson  of 
WWSE(FM)  to  use  that  station's  tower 
coordinates  in  its  application.  Thus,  it 
contends  that  the  petitioners'  site 


'The  petitioners  also  assert  thai  Relherford's 
technical  showing:  (1)  Contains  discrepancies  in 
terrain  data  and  questionable  service  contour 
calculations;  (2)  refers  to  exhibits  purporting  to 
contain  topographic  maps  which  are.  in  fact,  not 
included  in  the  application:  and  (3)  omits  the  dated 
signature  of  its  technical  consultant. 


'TTie  petitioners  maintain  that  JTA  s  coverage 
proposal  is  unreliable  because:  (1)  The  use  of  an 
erroneous  proposed  tower  height  resulted  m  a 
miscalculation  of  the  proposed  antenna's  center  of 
radiation  and  an  incorrect  protection  of  its  Grade  B 
signal  coniour:  and  12)  an  incorrect  antenna  pattern 
was  used  in  plotting  its  proposed  signal  contours 

•The  petitioners  observe  that  movirvg  the 
translator  operation  to  another  channel  allocated  to 
Jamestown  is  unlikely.  Channel  26  is  the  only 
channel  allocated  for  commercial  television  use  in 
lameslown.  Channel  48.  whii-ii  is  reserved  for 
educational  use.  is  also  allocated  to  Jamestown  and 
18  currently  used  by  BOCES  as  a  hub  translator, 
rebroadcasting  the  programming  of  WNED-TV  and 
retransmitting  that  programming  to  other  translator 
stations  throughout  the  area.  Thai  translator  is 
located  al  Kelly  Hill  in  Centralis.  New  York,  outside 
the  community  intended  to  he  served  by  the 
Channel  46  allocatioa  It  is  argued  that  because  the 
outlying  translator  facilities  licensed  to  BOCES  are 
wholly  dependent  upon  the  rebroadcast  of  WN'ED- 
TV  via  the  Channel  46  translator  utilization  of  that 
channel  to  replace  the  current  Channel  28  translator 
operation  is  not  feasible. 


availability  allegations  are  moot.  JTA 
has  also  submitted  a  letter  from  Mr. 
Larson  to  the  effect  that  they  also 
received  his  verbal  permission  to 
specify  the  WW^fFM)  transmitter  site 
and  maintains  that  the  technical  figures 
used  in  its  application  were  those  given 
them  by  WWSE(FM)'8  Chief  Engineer. 
Further,  JTA  states  that  if  its  transmitter 
site  or  antenna  location  should  prove 
technically  infeasible,  it  will  promptly 
amend  the  application  accordingly. 

6.  The  applicants  also  disagree  with 
the  petitioner's  assertions  that  grant  of 
either  apphcation  for  a  full-service 
commercial  television  station  in 
Jamestown  is  contrary  to  the  public 
interest  They  essentially  maintain  that 
translator  stations  operating  on 
allocated  charmels  are  secondary  in 
nature  and  are  subject  to  pre-emption 
upon  the  program  test  of  a  full-service 
television  operation  on  such  channels. 
JTA  in  particular  stresses  that  in  its 
desire  to  provide  Jamestown  with  its 
first  commercial  television  service,  it 
has  no  choice  but  to  apply  for  Channel 
26.  In  so  doiiig,  it  maintains  that  it  does 
not  intend  to  eliminate  the  public 
broadcasting  service  currently  offered 
by  the  Channel  26  translator  and. 
further,  it  disagrees  that  a  grant  of  its 
application  would  preclude  continuation 
of  that  ser\'ice.  JTA  points  out  that  other 
channels,  including  Channel  46  which  is 
allocated  to  Jamestown  and  is  reserved 
for  educational  use,  are  available  for  use 
as  an  independent  full-service  station  or 
as  a  satellite  operation  similar  to  other 
educational  stations  in  New  York.* 

7.  Discussion.  Section  74.702(b)  of  the 
Commission's  Rules  essentially  requires 
the  termination  of  a  translator's 
operations  or  a  change  in  the 
translator's  output  channel  when  a  full- 
service  station  is  activated  on  the 
allocated  channel.  The  fact  that  a 
translator  operation  js  secondary  in 
nature  and  that  the  Commission  has 
recognized  that  the  public  interest 
favors  primary  over  secondary  services 
is  basically  not  intlispute  here  Channel 
26  was  allocated  to  Jamestown  in  order 
to  enable  us  to  authorize  that 
community's  only  local  commercial 
television  station.  That  allocation 
represents  an  impUcit  determination 


'The  petitioners  tubmiited  a  reply  to  Retherford's 
opposihon  alleging  that  it  ignores  the  public  interest 
questions  raised  in  the  petition.  Further,  they 
maintain  that  tiie  metnorandum  of  Retherford's 
consulting  engineer  stating  that  vert>al  assurances 
to  specify  the  tranamitter  site  were  received  by 
WW  SE  (FM)  on  October  21.  19S3.  approximatety 
three  months  after  the  application  was  filed  and 
subsequent  to  the  filing  of  the  petition  to  deny. 
Therefore,  they  argue  that  the  allegatloas  raised  in 
this  regard  are  not  nooL  Ttat  petitioners  did  not 
reply  to  fTA  s  pleadiitg. 


~V 
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that  the  public  interest  is  better  served 
by  a  full-service  television  station  than 
by  a  translator  operating  on  the  channel. 
The  petitioners'  assertions  that  the 
programming  currently  offered  on  the 
Channel  26  translator  requires  the 
denial  of  these  competing  applications 
or  obligates  these  applicants  to  assure 
continuation  of  that  program  service  is 
unpersuasive  and,  in  any  event,  does  not 
justify  depriving  Jamestown  of  its  only 
local  full-service  commercial  television 
station  in  order  to  permit  a  translator,  at 
best  a  tenant  at  sufferance,  to  remain  on 
the  channel  and  rebroadcast  a  distant 
station.  The  petitioners'  assertions  that 
the  operation  of  a  full-service  station  on 
Channel  26  will  effectively  terminate 
public  broadcasting  to  the  citizens  of 
Chautauqua  County  is  not  persuasive. 
The  petitioners  have  not  shown  why  the 
present  Channel  26  translator  operation 
cannot  be  moved  to  Channel  46,  also 
allocated  to  Jamestown  and  reserved  for 
educational  use,  either  as  a  full-service 
or  satellite  operation.' Further,  and  more 
significantly,  translator  operations  are 
not  limited  to  allocated  channels,  and  so 
long  as  it  does  not  result  in  any 
prohibited  interference,  any  channel 
may  be  used  for  a  translator  operation. 
Although  the  Commission  has  imposed  a 
freeze  on  applications  for  new 
translators,  as  well  as  for  major  changes 
in  existing  translators,  special 
temporary  authority  will  be  granted  to 
continue  a  displaced  translator  service. 
The  petitioners'  contention  that  both 
channels  allocated  to  Jamestown  remain 
unchanged  because  of  their  present 
translator  service  would  require  that  we 
allow  both  Jamestown  allocations  to  be 
reserved  for  translators  indefinitely, 
effectively  precluding  the  operation  of 
o/?y  full-service  television  operation  as 
contemplated  by  the  allocation  of  these 
channels.  That  this  would  be  a  grossly 
inefficient  use  of  the  broadcast  spectrum 
is  beyond  dispute.  It  is  obvious  that 
either  applicant's  proposal  would  serve 
a  vastly  greater  area  and  substantially 
more  people  than  does  the  translator.' 


•The  petitioners'  suggestion  that  it  is  not  feasible 
to  move  to  Channel  4«  because  of  its  current  use  as 
a  hub  translator  is  similarly  unpersuasive.  That 
analysis  fails,  for  example,  to  take  into  account  that 
the  function  of  that  hub  translator,  retransmitting 
the  programming  of  WNED-TV  to  other  translator 
stations  in  the  area,  can  be  achieved  by  the  use  of 
microwave  relay  stations. 

'The  petitioners  knew,  or  should  have  knowm. 
when  BOCES  applied  for  a  translator  on  Channel  28 
in  Jamestown,  it  could  be  displaced  by  a  full-serMce 
station  operating  on  the  channel.  With  the 
realiialion  of  that  posaibihty  at  hand,  engineering 
studies  should  now  be  undertaken  to  make  such 
changes  in  the  BOCES  translatpr  system  as  may  be 
necessary  to  vacate  Channel  28  in  Jamestown  in  the 
event  that  one  of  these  applications  is  granted. 


8.  With  respect  to  the  allegation  that 
the  loss  of  the  Channel  26  translator  will 
cause  the  Association's  Buffalo  station, 
WNED-TV.  to  lose  thousands  of  dollars 
in  membership  contributions  due  to  the 
loss  of  viewership  in  Jamestown,  the 
petitioners  have  failed  to  make  a  prima 
facie  showing  that  the  economic 
consequences  of  a  grant  of  either 
appUcation  will  lead  to  an  overall 
diminution  of  service  to  the  public.  See 
WLVA.  Inc.  v.  FCC.  459  F.2d  1286  (D.C. 
Cir.  1972).  First,  as  previously  noted,  we 
disagree  with  the  petitioners' 
fundamental  premise  that  a  grant  of 
either  application  necessitates  the 
termination  of  the  translator  service 
currently  offered  on  Channel  26.  The 
allegations  to  that  effect  are, 
nevertheless,  speculative  and 
unpersuasive.  The  petitioners  have  not 
offered  any  analysis  relating  any 
projected  revenue  loss  to  specific 
programming  or  operational  expenses 
and  they  have  otherwise  failed  to 
establish  the  nature  of  the  purported 
derogation  of  service  that  would  result 
from  an  unspecified  loss  of  revenue.  In 
short,  no  evidence  has  been  presented  to 
indicate  that  the  economic  viability  of 
WNED-TV  would  be  threatened  and,  in 
view  of  the  alternatives  available  to 
continue  the  translator  service  currently 
operating  on  Channel  26,  we  believe  no 
significant  economic  impact  need  result 
by  a  grant  of  either  application. 

9.  As  to  the  availability  of  the 
proposed  transmitter  site,  each 
applicant  proposes  to  mount  its  antenna 
on  an  existing  tower  which  radio  station 
WWSE(FM)  row  occupies  and  each 
applicant  claims  to  have  received  that 
station's  permission  to  specify  that  site. 
However,  in  the  letter  submitted  by  JTA 
evidencing  that  it  did  receive  permission 
to  specify  the  WWSE(FM)  tower  site,  it 
is  stated  that  WWSE(FM)  is  only  a 
tenant  on  the  tower,  not  the  property 
owner.  The  Commission  has  held  that 
although  an  applicant  need  not  have  a 
binding  agreement  or  absolute 
assurance  of  the  availability  of  a 
proposed  site,  an  applicant  must  show 
that  it  has  obtained  reasonable 
assurance  that  its  proposed  site  is 
available.  Some  indication  by  the 
property  owner  that  he  is  favorably 
disposed  toward  making  an 
arrangement  is  necessary.  William  F. 
Wallace.  49  FCC  2d  1424, 1427  (1974). 
Accordingly,  an  issue  will  be  specified 
against  each  applicant  as  to  the 
availability  of  a  site. 

10.  Moreover,  a  misrepresentation 
issue  will  be  added  against  each 
applicant.  The  specification  of  a  site  is 
an  implied  representation  that  an 
applicant  has  obtained  reasonable 


assurance  that  the  site  will  be  available. 
According  to  the  letter  from  Mr.  Larson 
of  WWSE(FM).  submitted  with  its 
pleading.  JTA  was  informed  by  him  at 
the  time  that  permission  was  sought  to 
use  the  transmitter  site  that  the  radio 
station  was  only  a  tenant  on  the  tower 
and  not  the  landlord.  Therefore, 
although  JTA  received  verbal 
permission  to  specify  the  WWSE(FM) 
tower  site,  it  did  not  have  reasonable 
assurance  from  the  property  owner  that 
its  proposed  site  was  available.  With 
regard  to  Retherford,  there  is  nothing  to 
indicate  that  it  contacted  the  property 
owner  to  obtain  reasonable  assurance 
that  its  proposed  site  would  be 
available.  In  fact,  the  memorandum  of 
its  consulting  engineer  stating  that 
verbal  assurance  to  specify  the 
transmitter  site  was  received  on 
October  21, 1983  would  only  compound 
any  misrepresentation.  Even  assuming 
that  WWSE(FM)  had  the  authority  to 
give  Retherford  the  requisite  assurance 
of  the  availabiliy  of  the  proposed  site, 
that  permission  was  not  sought  until 
after  the  filing  of  both  its  application 
and  the  petition  to  deny,  A  failure  to 
inquire  as  to  the  availability  of  the  site 
unit  after  the  application  is  filed  is 
inconsistent  with  the  applicant's  implied 
representation  of  site  availability.  ID. 
See  also  Lake  Erie  Broadcasting  Co.,  31 
FCC  2d  45,  46  (1971). 

11.  The  specification  of  a  site 
availability  issue,  however,  does  not 
lead  to  the  conclusion  that  the 
applicant's  technical  showings  are  so 
flawed  as  to  require  dismissal  of  their 
applications.  It  is  not  necessary  at  this 
time  to  determine  whether  these 
applications  are  sufficient  to 
demonstrate  that  either  appHcant  is  fully 
qualified;  that  an  application  may  be 
acceptable  for  filing  and  yet  not 
demonstrate  the  requisite  qualifications 
to  justify  a  grant  is  well  established. 
Section  73.3564  of  the  Commission's 
Rules;  Central  Florida  Enterprises,  Inc., 
22  FCC  2d  260.  263  (1970).  Alleged 
deficiencies  of  the  nature  set  forth  by 
the  petitioners,  and  discussed  infra,  are 
fairly  typical  of  the  many  applications 
for  construction  permits  that  are 
routinely  accepted  for  filing  and  later 
corrected  by  amendment.  Staff  review  of 
Retherford's-application  indicates  that 
while  some  discrepancies  do  exist,  see 
paragraphs  12. 13  and  14  infra,  the 
applicant's  technical  showing  contains 
the  required  terrain  and  topographic 
information  with  sufficient  accuracy  to 
enable  us  to  determine,  assuming  the 
availability  of  the  proposed  site,  that  its 
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contour  calculations  are  adequate.' 
With  respect  to  JTA,  and  again 
assuming  the  availabihty  of  the 
proposed  site,  the  proper  antenna 
pattern  was  used  to  plot  its  proposed 
signal  contours  and  there  is  no  problem 
or  discrepancy  regarding  the  overall 
tower  height.  However,  there  is  not 
enough  information  available  for  us  to 
determine  what  height  is  available  on 
the  tower  for  mounting  its  antenna.  See 
paragraph  14,  infra.  However,  because 
these  applications  were  substantially 
complete  when  filed  and  meet  our 
criteria  for  acceptance,  we  find  that 
dismissal  based  on  these  allegations  is 
unwarranted. 

Retherford's  Application 

12.  If  there  are  any  FM  or  television 
stations  within  200  feet  of  the  proposed 
antenna  which  may  be  adversely 
affected  by  the  proposed  operation. 
Section  V-C.  item  14.  FCC  Form  301, 
requires  an  apphcant  to  provide  an 
exhibit  addressing  thg  expected  effect,  a 
description  of  remedial  steps  which  may 
be  pursued  and  a  statement  from  the 
applicant  accepting  full  responsibility 
for  the  elimination  of  any  objectionable 
effect  on  existing  stations.  Assuming 
that  Retherford's  proposed  site  is 
available,  its  response  to  Section  V-C, 
item  14  ("N/A")  is  inconsistent  with  its 
response  to  Section  V-G,  item  2, 
wherein  it  is  stated  that  its  proposed  site 
is  the  same  transmitter-antenna  site  of 
VVWSE(FM).  Accordingly.  Retherford 
will  be  required  to  submit  an 
amendment  providing  the  exhibit  and 
statement  required  by  Section  V-C,  item 
14,  within  20  days  after  this  Order  is 
released,  to  the  presiding  Administrative 
Law  Judge. 

13.  Section  V-G.  item  10,  FCC  Form 
301,  requires  that  an  applicant  submit 
figures  for  the  area  and  population 
within  its  predicted  Grade  B  contour. 
Retherford  has  not  submitted  figures  for 
the  population.  Consequently,  we  are 
unable  to  determine  whether  there 
would  be  a  significant  difference  in  the 
size  of  the  area  and  pouplation  that  each 
applicant  proposes  to  serve.  Retherford 
will  be  required  to  submit  an 
amendment  showing  the  required 
information,  within  20  days  after  this 
Order  is  released,  to  the  presiding 
administrative  Law  Judge  who  will 
consider  any  significant  difference  in  the 


•With  respect  to  the  petltionen'  allegation  that 
Retherford't  technical  showing  did  not  include  the 
dated  signature  of  its  technical  consultant,  we  note 
that  it  did  Include  the  required  signature  and  the 
application  does  not  require  that  it  be  dated. 


areas  and  populations  served  under  the 
standard  comparative  issue. 

The  Competing  Applicadona 

14.  Section  V-G.  item  6,  FCC  Form 
301,  requires  that  an  apphcant  pro\'ide  a 
vertical  plan  sketch  for  the  total 
structure  of  the  proposed  tower.  Among 
other  things,  that  sketch  should  include 
the  heights  above  ground  in  feet  for  all 
significant  features  and  distinguish 
between  the  skeletal  structure  and  the 
antenna  elements.  In  the  vertical  plan 
sketches  submitted  vnXh  their 
applications,  neither  applicant  provided 
the  height,  location  or  mounting  of  the 
W26AA  antenna  on  that  tower.  As  a 
result,  we  are  unable  to  determine 
whether  there  is  space  on  that  tower, 
assuming  its  availability,  for  the 
proposed  antenna  at  the  height 
indicated  by  each  applicant.  Moreover, 
if  the  W26AA  antenna  is  top  mounted 
on  that  tower,  it  appears  that  th,e 
indicated  heights  at  which  each 
applicant  proposes  to  side  njount  its 
antenna  may  not  be  available. 
Therefore,  each  applicant  will  be 
required  to  submit  a  vertical  plan  sketch 
containing  all  the  information  called  for, 
within  20  days  after  this  Order  is 
released,  to  the  presiding  Administrative 
Law  Judge.  If.  in  the  preparation  of  this 
vertical  plan  sketch,  it  is  determined 
that  the  height  specified  in  their 
applications  is  unavailable,  that 
amendment  should  include  new  height 
above  average  terrain  and  signal 
contour  calculations  as  appropriate. 

15.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  appHcations  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

16.  Accordingly,  it  is  ordered.  That 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  lime  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to  each 
of  the  applicants,  whether  there  is 
reasonable  assurance  that  its  specified 
transmitter  site  will  be  available. 

2.  To  determine,  with  respect  to  each 
of  the  applicants,  whether  a 
misrepresentation  was  made  proposing 


a  transmitter  site  without  having  made 
adequate  inquiries  as  to  its  availability, 
and  if  so,  the  effect  upon  that  applicant's 
basic  and/or  comparative  qualifications 
to  be  a  broadcast  licensee. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which,  if  either,  of  the 
apphcations  should  be  granted 

17.  It  is  further  ordered.  That 
Retherford  PubUcations,  Inc.,  shall 
submit  an  amendment  providing  the 
exhibit  and  statement  required  by 
Section  V-G.  item  2,  FCC  Form  301.  and 
stating  the  population  within  its 
predicted  Grade  B  contour,  within  20 
days  after  this  Order  is  released,  to  the 
presiding  Administrative  Law  Judge. 

18.  It  is  further  ordered.  That  each 
applicant  shall  submit  an  amendment 
providing  the  information  required  by 
Section  V-G,  item  6.  FCC  Form  301. 
consistent  with  our  discussion  in 
paragraph  14,  supra,  within  20  days  after 
this  Order  is  released,  to  the  presiding 
Administrative  Law  Judge. 

19.  It  is  further  ordered.  That  the 
petitions  to  deny  filed  by  Western  New 
York  Public  Broadcasting  Association. 
and  Board  of  Cooperative  Educational 
Services  of  Chautauqua  County,  New 
York,  are  granted  to  the  extent  indicated 
herein  and  otherwise  are  denied. 

20.  It  is  further  ordered.  That  Western 
New  York  Public  Broadcasting 
Association,  and  Board  of  Cooperative 
Educational  Services  of  Chautauqua 
County.  New  York,  are  made  parties 
respondent  in  this  proceeding. 

21.  It  is  further  ordered,  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission  in  triphcate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  i  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  Rules. 
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Federal  Co  nun  umcat  ions  ConiinMsion. 

Roy  ).  StB%v«rt. 

Chief.  Video  Services  Division.  Moss  Media 
Bureau. 

|FR  Doc  «4-J.i953  Filed  9-lO-M:  &«  im\ 
BILUNQ  COOC  •713-01-M 

[MM  Oocfcat  No.  84-«36,  t  at;  Fite  No. 
BPCT-84040SKE.  et  aL) 

Darrei  SHvey  and  Richard  Towe, 
d/b/a  SHvey-Towe  Television,  et  al.; 
Hearing  Designation  Order 

In  re  applications  of  Darrei  Silvey  and 
Richard  Towe.  d/b  'a  SilveyTovvc 
Television.  (MM  Dockel  No  84-836.  File  No. 
BPCT-*I0406KE):  Philip  B.  George,  (MM 
Docket  No.  84-a37.  File  No  BPCt-«4052lKE]: 
Cleveland  Communitv  Television.  Ltd.,  |.MM 
Docket  No.  94-S38,  File  No  BPCT-*10524KE): 
Cleveland  Television,  Ltd..  (MM  Docket  No. 
84-«39.  File  No  BPCT-840530KG),  WFU.  Inc.. 
MM  Docket  No  84-840.  File  .No  BPCT- 
S40530KM:  for  construction  permit  for  new 
television  station.  Cleveland.  Tennesse 

.Adopted:  Aujiust  27.  1984. 

Released:  September  5.  1984. 

By  the  Chief,  .Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
.Mass  Media  Bureau,  acting  pursuant  to 
delegated  authonty,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authonty  to  constnict  a 
new  commercial  television  station  on 
Channel  53.  Cleveland.  Tennessee. 

2.  E.xcept  with  respect  to  Philip  R. 
George,  no  determination  has  been 
reached  that  the  tower  height  and 
location  proposed  by  each  of  the 
applicants  would  not  constitute  a 
hazard  to  air  navigation.'  Accordingly, 
an  issue  regarding  this  matter  will  be 
sppciTied. 

3.  The  effective  radiated  visual  power 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  64  dBu  (Grade 
B)  or  greater  intensity,  will  be 
considered  under  the  standard 
comparative  issue,  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  any  of  the 
applicants. 

4.  Section  73.610  of  the  Commission's 
Rules  requires  a  minimum  separation  of 
1~5  miles  between  a  station  in  Zone  II 
dnd  a  station  or  city  to  which  the  same 


Philip  B  George  has  recived  a  determination 
from  F.-V.^  that  the  tower  height  and  locdtion 
proposed  would  not  constitute  a  hazard  lo  air 
navigation 


channel  (co-channel)  is  allocated. 
Cleveland  Community  Television  Ltd.'s 
(CCTL)  proposed  site  would  be  172 
miles  from  co-channei  educational 
television  station  WKGB  (TV).  Bowling 
Green.  Kentucky,  CCTL  would, 
therefore,  be  short-spaced  3  miles  and  it 
has  requested  a  waiver  of  the  rule.  An 
issue  will  be  specified  to  determine 
whether  circumstances  exist  warranting 
a  waiver.  In  assessing  those 
circumstances,  the  presiding 
Administrative  Law  Judge  should 
consider  the  fact  that  the  other 
applicants  have  specified  sites  which 
comply  with  the  separation 
requirements. 

5.  In  the  pending  rulemaking 
proceeding  in  Docket  No.  84-713,  the 
Commission  proposes  to  allocate 
channel  53  to  Macon,  Georgia.  The 
transmitter  site  proposed  by  WFU,  Inc. 
would  be  147  miles  northwest  of  the  city 
reference  coordinates  in  Macon,  but  the 
rulemaking  proposal  envisions  a  site- 
restricted  Channel  53  reference  point  9,5 
miles  southeast  of  .Macon.  If  that 
proposal  is  adopted.  WFU's  transmitter 
site  would  be  156  miles  from  the  site- 
restricted  reference  point,  whereas 

§  73.610  of  the  Commission's  Rules 
requires  a  minimum  separation  of  175 
miles  between  co-channel  stations  or  a 
reference  point  in  Zone  II.  WFLI  would, 
therefore,  be  short-spaced  19  miles  to 
the  site-restricted  reference  point  and 
would  require  any  Macon  applicant  that 
meets  the  minimum  separation 
requirement  to  be  at  least  28  miles 
outside  of  Macon.  An  issue  would  then 
be  required  to  determine  whether 
circumstances  exist  which  would 
warrant  a  waiver  of  the  rule.  In 
assessing  those  circumstances  to 
determine  whether  a  waiver  would  be 
warranted,  the  presiding  Administrative 
Law  judge  would  consider  the  fact  that 
the  other  applicants  have  specified  sites 
which  would  comply  with  the  separation 
requirements  Accordingly,  a  contingent 
issue  with  respect  to  WFLI.  Inc.'s 
possible  short-spaced  proposal  will  be 
specified.  Delaware  Valley  Television. 
Ltd..  mimeo  number  4088.  released  May 
11, 1984  (Channel  48.  Burlington.  New 
lersey).  In  the  event  of  a  grant  of  the 
application  of  WFLI  prior  to  the 
termination  of  the  rulemaking 
proceeding  in  Docket  No.  84-713,  the 
construction  permit  will  be  made  subject 
to  the  outcome  of  the  rulemaking 
proceeding. 

6.  Section  73.3555(b)(1)  of  the 
Commission's  Rules  states  that  no 
license  for  a  television  station  shall  be 
granted  to  any  party  if  such  party 
directly  or  indirectly  owns,  operates,  or 
controls  one  or  more  AM  broadcast 
stations  and  the  grant  of  such  license 


will  result  in  the  Grade  A  contour  of  the 
proposed  television  station 
encompassing  the  entire  community  of 
license  of  the  AM  broadcast  station. 
Note  4  to  this  rule  provides,  inter  alia. 
that  applications  for  UHF  television 
facilities  ■  •   *   •  will  by  handled  on  a 
case-by-case  basis  in  order  to  determine 
whether  common  ownership  operation 
or  control  of  the  stations  in  question 
would  be  in  the  public  interest,"  WFU, 
Inc.  is  the  licensee  of  radio  station 
WFLI(A.Vl),  Lookout  .Mountain. 
Tennessee,  Lookout  Mountain  would  be 
within  the  Grade  A  contour  of  the 
proposed  television  station. 
Accordingly,  an  issue  will  be  specified 
to  determine  whether  WFLI,  Inc.'s 
common  ownership,  operation  and 
control  of  the  AM  station  and  the 
proposed  television  station  would  be 
consistent  with  the  public  interest. 

7.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below, 

8.  Accordingly,  it  is  ordered.  That 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  before  an  Administrative 
Law  Judge  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to  each 
of  the  applicants  (except  Philip  R. 
George),  whether  there  is  a  reasonable 
possibility  that  the  tower  height  and 
location  proposed  by  each  would 
constitute  a  hazard  to  air  navigation. 

2.  To  determine  with  respect  to 
Cleveland  Community  Television  Ltd.. 
whether  the  proposal  is  consistent  with 
§  73.610  of  the  Commission's  Rules  and. 
if  not,  whether  circumstances  exist 
which  would  warrant  a  waiver  of  the 
rule. 

3.  To  determine  with  respect  to  WFLI. 
Inc.: 

(a)  In  the  event  the  Commission 
adopts  the  pending  rulemaking  proposal 
in  Docket  No.  84-713  and  allocates 
Channel  53  to  Macon.  Georgia,  whether 
circumstances  exist  which  would 
warrant  a  waiver  of  §  73.610  of  the 
Commission's  Rules;  and 

(b)  whether  common  ownership, 
operation,  or  control  of  WFLI(AMJ,  and 
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the  proposed  television  station  would  be 
in  the  public  interest. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered,  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

10.  It  is  further  ordered,  That  in  the 
event  of  a  grant  of  the  application  of 
WFLI.  Inc.  the  construction  permit  will 
be  subject  to  the  following  condition; 

Subject  to  the  outcome  of  the  rulemaking 
proceedi.ag  in  Docket  No.  84-713. 

11.  It  is  further  ordered,  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order, 

12.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the 
Communication's  Act  of  1934.  as 
amended,  and  §  73.3594  of  the 
Commission's  Rules,  give  notice  of  the 
hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Communications  Commission. 
Roy  J.  Stewart.  Chief. 

Video  Sen'ices  Division,  Moss  Media  Bureau. 

IFF  Doc  84-239M  Filed  0-10-84;  &45  am] 
BIUJMG  CODE  S712-01-M 


(MM  Docket  No.  84-«30,  at  aL;  Fte  Na 
BRTT-«30201IK.  t  aL] 

Application  for  Conatruction  Parmita 
and  Renewal  of  Ucanaea;  Spanlati 
International  Communlcationa  Corp. 
and  Seven  Hilla  Taleviaion  Co. 

Order 

Adopted:  August  28,  1984. 

Released:  August  31, 1984. 

By  the  Chief,  Mass  Media  Bureau. 

In  re  applications  of  Spanish  International 
Communications  Corp.  for  renewal  of  license 
of:  W35AB,  Philadelphia.  Pennsylvania:  MM 
Docket  No.  84-830;  File  No.  BRTT-830201  IK; 
for  license  to  operate:  K39AB,  Bakersfiald. 
Cahfomia;  MM  Docket  No.  84-831;  File  No. 
BLTT-«lO20eiM;  for  construction  permit: 
K30AK,  Austin.  Texas;  MM  Docket  No  84- 


832;  File  No.  BPTTL-830828IA;  W47AD. 
Hartford.  Connecticut;  MM  Docket  No.  84- 
833;  File  No  BPTT-840308IL;  K41AI.  Denver 
Colorado;  KtM  Docket  No.  84-834;  File  No 
BPTTl^30519D8;  The  Seven  Hills  Television 
Co.  for  construction  permit:  K52AO.  Tucson. 
Arizona,  MM  Docket  No.  04-B3S;  File  No 
BPTT-64030BIQ. 

1  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-referenced 
television  translator  and  low  power 
television  applications  of  Spanish 
International  Communications 
Corporation  (SICC)  and  The  Seven  Hills 
Television  Company  (Seven  Hills). 

2.  On  May  26. 1983,  the  Con.mission 
issued  a  Memorandum  Opinion  and 
Order  designating  for  hearing  the 
renewal  applications  of  six  full  service 
television  stations  licensed  to  SICC  or  to 
corporations  controlled  by  television 
stations  licensed  to  SICC  or  to 
corporations  controlled  by  principals  of 
SICC.  Spanish  Internationa! 
Communications  Corporation,  MM 
Docket  Nos  83-540  to  83-545,  FCC  83- 
263,  released  June  16,  1983. 
Subsequently,  the  Chief,  Mass  Media 
Bureau,  designated  for  consolidated 
hearing  with  the  above  proceeding  the 
renewal  application  of  Seven  Hills, 
licensee  of  full  service  television  station 
KTVW-TV.  Phoenix.  Arizona,  as  Seven 
Hills  is  controlled  by  principals  of  SICC. 
The  Seven  Hills  Television  Company. 
MM  Docket  No.  83^57.  Mimeo  No.  5214. 
released  July  12. 1983.  Among  the  issues 
to  be  explored  in  that  consolidated 
proceeding  is  whether  SICC  or  its 
controlled  licensees  are  in  violation  of 
the  alien  ownership  proscriptions  of 
section  310(b)  of  the  Communications 
Act  of  1934.  as  amended. 

3.  The  Commission  concluded  in 
Spanish  InlernQtional  CommunicaUons 
Corporation,  supra,  that  the  public 
interest  would  also  be  served  by  the 
designation  for  hearing  of  six  television 
translators  hcensed  to  SICC  (W35AB, 
Philadelphia.  Pennsylvania;  K39AB. 
Bakersfield.  California;  K42AB.  Austui. 
Texas;  W61AH.  Hartford.  Connecticut; 
KA2XEG,  Denver.  Colorado)  and  Seven 
Hills  (K40AC.  Tucson.  Arizona).  To  that 
end,  the  Commission  authorized  the 
Chief.  Mass  Media  Bureau,  to  designate 
those  television  b'anslator  applications 
for  consolidated  hearing  with  the  other 
SICC  and  Seven  Hills  full  service 
renewal  applications  in  the 
aforementioned  proceeding.  Id^  at  para. 
7. 

4.  A  clarification  of  the  status  of  those 
stations  follows.  W35AB  presently  is 
licensed  and  has  a  renewal  application 
pending  before  the  Commission.  SICC 
operates  station  K39AB  as  a 


construction  permit  under  program  test 
authority  pursuant  to  5  74.14(b)  of  the 
Commission's  Rules.  A  pending  license 
application  has  not  been  granted 
because  of  the  proceedings  involving 
SICC.  StaUoni  K42AB,  W61AH  and 
K40AC  were  in  the  same  posture  as 
K39AB,  operating  under  program  test 
authority.  However.  SICC  was 
compelled  to  apply  for  frequency 
changes  for  these  three  stations  due  to 
the  commencement  of  full  service 
television  operations  on  their  cbannela. 
These  frequency  changes  were  in  each 
case  a  major  change  in  facilities  under 
§  73  3572(bJ  of  the  Commission's  Rules. 
necessitating  new  file  numbers  and 
exposure  to  possible  competing 
applications  through  our  cut-off  and 
lottery  procedures.  In  order  to  preserve 
existing  service  to  the  public  SICC  was 
granted  special  temporary  authority 
(STA)  to  operate  these  stations  on  the 
new  channels  in  accordance  with  their 
pending  applications  Consequently. 
K42AB  is  now  K30AK;  W61AH  is  now 
W47.AD;  and  K40AC  is  now  K52AO.  as 
referenced  in  the  caption.  Finally, 
KA2XEG  was  licensed  to  SICC  as  an 
experimental  operation  on  June  30, 1980. 
and  broadcast  on  Channel  31.  SICC  was 
also  forced  to  seek  a  channel  change  for 
KA2XEG  by  the  sign-on  of  a  full  service 
television  station,  and  submitted  the 
above-captioned  application  on  May  19. 
1983.  proposing  to  operate  on  Channel 
41  as  a  low  power  television  station. 
SICC  received  an  STA  to  operate  on 
Channel  41  on  June  8, 1983.  and  was 
assigned  call  sign  K41AI.  Although  the 
underiying  application  was  returned  on 
October  21. 1963.  and  reconsideration 
was  denied  on  May  7. 1984.  by  the  Chief. 
Low  Power  Television  Branch,  for  being 
untimely  filed  against  a  complex  chain 
of  cut-off  applicants.  K41AI  continues  to 
operate  by  STA  pending  disposition  of 
its  recent  application  for  review  by  the 
Commission.' 


'  The  apphcabom  of  K30AK.  W47AD.  and 
KS2AO  are  mutnaUy  excinstv*  wttl)  a  large  i 
of  other  appltcaboaa  in  daisy  chaina  cooionn  in  tow 
power  televiaion  and  tele\n»ion  tranalator 
application  procasung.  They  wiU  cxmtuNM  to  be 
routinely  processed  and  evaluated  under  our  atnct 
appHcation  processing  standards,  since  failara  to 
process  theiti  would  result  in  pointless  delay  to  the 
proceasing  of  the  chains  with  which  they  are 
mvotwd.  If  a  lottery  is  held  with  tbcae  and  other 
mutually  axduaiTa  applications,  and  ika  SKX 
applications  are  not  selected,  the  AdaiinMraUva 
Law  Judge  will  be  informed  of  the  result.  Should  any 
of  these  SICC  applications  become  tentative 
selectee*  in  a  lottery,  final  yint  of  Ihair 
construction  permil*  will  await  the  outcoma  of  this 
proceeding,  tf  the  application  for  review  of  Uie 
dismissal  of  Station  MlAI'i  anderlyin(  application 
IS  granted,  it  will  be  processed  in  the  same  manner. 


I 
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5.  Accordingly,  it  is  ordered.  That  the 
captioned  applications  are  designated 
for  hearing  in  a  consolidated  proceeding 
pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934.  as 
amended,  at  the  time  and  place 
specified  in  the  Order.  FCC  84M-2775. 
released  June  20, 1984,  upon  the  issues 
set  forth  in  Spanish  International 
Communications  Corporation,  supra, 
and  TVje  Seven  Hills  Television 
Company,  supra.* 

6.  It  is  further  ordered,  that  the 
Secretary  of  the  Commission  send  a 
copy  of  this  Order  by  Certified  Mail- 
Return  Receipt  Requested  to  Spanish 
International  Communications 
Corporation,  The  Seven  Hills  Television 
Company,  and  the  Spanish  Radio 
Broadcasters  Association. 

Federal  Communications  Commission. 

Roy  J.  Stewart 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  S4-Z3946  Filed  9-10-M:  8:45  amj 
BRJJNQ  COOC  C712-01-II 


Sunbett  Television,  Inc.,  et  al.. 
Erratum 

In  re  applications  of  Sunbelt  Television. 
Inc.  (MM  Docket  No.  84-810,  File  No.  BPCT- 
84(ni8KE)  and  William  R.  Stinchcomb  and 
Greg  S.  Carpenter,  A  General  Partnership, 
(MM  Docket  No.  84-811  File  No.  BPCT- 
8401 19KI)  for  construction  permit  for  a  new 
TV  station  Barstow.  California. 

Released:  August  29, 1984. 

The  Hearing  Designation  Order  in  the 
above  entitled  proceeding  released 
August  22, 1984,  Mimeo  #8141  (49  FR 
34301.  August  29, 1984)  is  corrected  to 
change  Channel  44  in  Paragraph  1  to 
Channel  64. 

Federal  Communications  Commission. 

Roy  ].  Stewart, 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

|FR  Doc  B4-Z3950  Filed  »-10-84.  8:45  am| 
BIUJNQ  COOC  I712-01-4I 


Telecrafter  Corp.  and  Raleigh 
Microwave  Communications; 
Memorandum  Opinion  arui  Order 

In  re  applications  of  Telecrafter  Corp..  (CC 
Docket  No.  84-821  File  No.  50160-CM-P-82) 
and,  Raleigh  Microwave  CommunicationB 
(CC  Docket  No.  84-822  File  No.  50230-CM-P- 
82)  for  construction  permits  in  the  multipoint 
distribution  service  for  a  new  station  at 
Klamath  Falls,  Oregon. 


•  Since  the  captioned  applicants  have  been 
served  with  a  Bill  of  Particular!  upon  the  identical 
issue*  in  their  full  service  renewal  proceedings, 
additional  service  of  a  Bill  of  Particulars  in  this 
proceeding  is  unnecessary. 


Adopted  August  21. 1984. 
Released  August  23. 1984. 
By  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
1  at  Klamath  Falls,  Oregon.  The 
applications  are  therefore  mutually 
exclusive  and.  under  present 
procedures,  require  comparative 
consideration.  There  are  no  petitions  to 
deny  or  other  objections  under 
consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(e)  and  §  0.291  of 
the  Commission's  Rules,  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  shoud  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered.  That 
Telecrafter  Corporation,  Raleigh 
Microwave  Communications  and  the 
Chief  of  Common  Carrier  Bureau,  are 
made  parties  to  this  proceeding. 

5.  It  is  further  ordered,  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appedarance  in 
accordance  with  the  provisions  of  1.221 
of  the  Commission's  Rules,  47  CFR  1.221. 


6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 
James  R.  Keegan, 

Chief  Domestic  Facilities  Division,  Common 
Carrier  Division 

|PK  Doc  84-23952  Filed  9-10-84:  8:45  »n| 
BIUJNQ  COOC  S712-01-« 


Telecrafter  Corp.  and  Mid-Nebraska 
Telecommunications,  Inc.; 
Memorandum  Opinion  and  Order 

In  re  applications  of  Telecrafter  Corp.,  (CC 
Docket  No.  84-819  File  No.  50181-CM-P-82) 
and  Mid-Nebraska  Telecommunications,  Inc., 
(CC  Docket  No.  84-820  File  No.  50282-CM-P- 
82)  for  construction  permits  in  the  multipoint 
distribution  service  for  a  new  station  at  North 
Platte.  Nebraska. 

Adopted  August  21, 1984. 
Released  August  23, 1984. 
By  the  Common  Carrier  Bureau. 

1.  For  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
1  at  North  Platte,  Nebraska.  The 
applications  are  therefore  mutually 
exclusive  and,  under  present 
procedures,  require  comparative 
consideration.  There  are  no  petitions  to 
deny  or  other  objections  under 
consideration. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  309(e)  and  S  0.291  of 
the  Commission's  Rules,  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  * 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 


'  Consideration  of  these  factors  shall  be  in  light  of 
the  Commission's  discussion  in  Frank  K  Spain,  77 
FCC  2d  20  (1980). 


'  Consideration  of  these  factors  shall  l>e  In  light  of 
the  Commission's  discussion  in  Frank  K.  Spain,  77 
PCC  2d  20  (1980). 
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nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
'proposal  considered  in  context  with  the 

benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Telecrafter 
Corporation.  Mid-Nebraska 
Telecommunications,  Inc.  and  the  Chief 
of  Common  Carrier  Bureau,  are  made 
parties  to  this  proceeding. 

5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

§  1.221  of  the  Commission's  Rules.  47 
CFR  1.221. 

~6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 
James  R.  Keegan, 

Chief.  Domestic  Facilities  Division.  Common 
Carrier  Division. 

|FR  Doc  M-Z39M  Filed  »-10-64:  ft4S  amj 
BtLUNQ  CODE  6713-01-M 


United  Telespectrum,  Inc.  and  St.  John 
Cooperative  Telephone  &  Telegraph 
Co.;  Order  Designation  Applications 
for  Hearing 

In  re  applications  of  United  Telespectrum. 
Inc..  (CC  Docket  No.  84-823.  File  .\o.  20385- 
CD-P-«4)  for  a  construction  permit  for  a  new 
one-way  station  to  operate  on  frequency 
158  10  MHz  for  station  K.NKC  278  in  the 
public  land  mobile  radio  service  at  Spokane. 
Washington  and,  St  John  Cooperative 
Telephone  &  Telegraph  Co..  (CC  Docket  .No 
94-824)  File  No.  21480-CD-P-64.  for  a 
construction  permit  for  additional  one-way 
fHcilities  to  operate  on  frequency  158.10  MHz 
for  station  KNKB442  in  the  public  land  mobile 
service  near  Spokane.  Washington. 

Adopted  August  21.  1984. 

Released  August  24. 1984. 

By  the  Common  Carrier  Bureau. 

1.  On  November  1, 1983.  United 
TeleSpectrum.  Inc.  (United)  filed  an 
application  for  a  new  one-way  station  to 
operate  on  frequency  158.10  MHz  at 
Spokane,  Washington.  The  application 
was  accepted  for  filing  by  Public  Notice 
of  November  16. 1983.  St.  John 
Cooperative  Telephone  &  Telegraph 
Company  (St.  John)  filed  an  application 
on  freqeuncy  158.10  MHz  for  an 
additional  one-way  location  for  Station 
KNKB442  near  Spokane,  Washington, 
within  60  days  of  the  public  notice  date 
of  the  United  application.  The 
applications  have  not  been  protested. 
Since  St.  John's  application  is  for  an 


additional  facility,  these  applications 
are  not  subject  to  selection  by  lottery. 

2.  We  find  both  applicants  to  be 
legally,  technically,  and  otherwise 
qualified  to  construct  and  operate  the 
proposed  facilities.  We  further  find  that 
the  proposals  of  United  and  St.  John  to 
use  frequency  158.10  MHz  in  the  same 
geographical  area  are  electrically 
mutually  exclusive:  therefore,  a 
comparative  hearing  will  be  held  to 
determine  which  applicant  would  better 
serve  the  public  interest. 

3.  Accordingly,  it  is  ordered  that  the 
applications  of  United  TeleSpectrum, 
Inc.  and  St.  John  Cooperative  Telephone 
and  Telegraph  Company.  File  No.  20385- 
CD-P-84  and  214aa-CD-P-84,  are 
designated  for  hearing  in  a  consolidated 
proceeding  pursuant  to  section  309(e)  of 
the  Communications  Act  of  1934.  as 
amended,  upon  the  following  issues: 

(a)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  ser\'ice 
proposed  by  each  applicant,  including 
the  rates,  charges,  maintenance, 
personnel,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  area  with 
43  dBu  contours,'  based  upon  the 
standards  set  forth  in  Section  22.504(a) 
of  the  Commission's  Rules  *  and  to 
determine  and  compare  the  relative 
demand  for  the  proposed  services  in 
said  areas:  and 

(c)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience, 
and  necessity. 

4.  It  is  further  ordered,  that  the 
hearing  shall  be  held  at  a  time  and  place 
before  an  Administrative  Law  Judge  to 
be  specified  in  a  subsequent  Order. 

5.  It  is  further  ordered,  that  the  Chief, 
Common  Carrier  Bureau,  is  made  a 
party  to  the  proceeding. 

6.  It  is  further  ordered,  that  the 
applicants  may  avail  themselves  of  an 


'  For  the  purpose  of  thli  proceeding,  the 
interference-free  area  ib  defined  a>  the  area  within 
the  43  dBu  contour  as  calculated  froir  |  22.504.  in 
which  the  ratio  of  desired-lo-undeaired  signal  it 
equal  to  or  greater  than  R  in  FX^C  Report  No.  R- 
6404.  equation  8. 

'  Section  22.504(a)  of  the  Commiasion's  Rules  and 
Regulations  descritjes  a  field  strength  contour  of  43 
decibels  above  one  microvolt  per  meter  as  the  limits 
of  the  reliable  service  area  for  base  statioru 
engaged  in  one-way  communications  service  on 
frequencies  in  the  150  MHz  band  Propagation  data 
set  forth  in  {  22.504(b)  are  the  proper  bases  for 
establishing  the  location  of  service  contours  for  the 
facilities  involved  in  this  proceeding.  (The 
applicants  should  consult  with  the  Bureau  counsel 
with  the  goal  of  reaching  )omt  technical  exhibits.) 


opportunity  to  be  heard  by  filing  with 
the  Commission  pursuant  to  {  1.221  of 
the  Commission's  Rules  within  30  days 
of  the  release  date  hereof  a  written 
notice  stating  an  intention  to  appear  on 
that  date  for  a  hearing  and  present 
evidence  in  the  issues  specified  in  the 
Memorandum  Opinion  and  Order. 

7.  This  order  is  issued  under  {  0.291  of 
the  Commission's  rules  and  is  effective 
on  its  release  date.  Petitions  for 
reconsideration  under  S  1106  or 
applications  for  review  under  {  1.115  of 
the  rules  may  be  filed  within  30  days  of 
the  date  of  public  notice  of  this  order 
(see  Rule  1.4(b)(2)). 

8.  The  Secretary  shall  cause  a  copy  of 
this  order  to  be  published  in  the  Federal 
Register. 

Michael  Deuel  Sullivan, 

Chief.  Mobile  Services  Division,  Common 
Carrier  Bureau. 

IFR  Doc  M-Z3SB1  Filed  »-10-»«.  8:45  ain| 
BILLING  COOC  STtl-OI-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Mitchell  Home  Savinga  and  Loan 
Association,  Mitchell,  SD;  Appdntemnt 
of  R«c«lv«r 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i){I)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982),  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Mitchell 
Home  Savings  and  Loan  Association, 
Mitchell,  South  Dakota,  on  August  29, 
1984. 

Dated:  September  6. 1984. 
11.  rum. 

Secretary. 

|FR  Doc  23808  FIM  B-10-S4:  »:4t  ami 
BNJJNQ  COOC  (ras-oi-M 


FEDERAL  MARITIME  COMMISSION 
Agre«m«nt(s)  Hied 

Tlie  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NIV.,  Room  10325.  Interested  parties 
may  submit  conunents  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 


I 
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comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007680-053. 

Title:  American  West  African  Freight 
Conference. 

Parties: 

America — Africa  Line 

Barber  West  Africa  Line 

Cameroon  Shipping  Line 

Companhia  Nacional  de  Navegacao 

Farrell  Lines,  Inc. 

Medafrica  Line 

Nigeria  America  Line,  Ltd. 

Societe  Ivoirienne  de  Transport 
Maritime,  SITRAM 

Torm  West  Africa  Lino 

Westwind  Africa  Line 

Synopsis:  The  proposed  amendment 
would  establish  uniform  procedures  for 
invoking  independent  action  procedures. 

Agreement  No.:  202-007680-054. 

Title:  American  West  African  Freight 
Conference. 

Parties; 

America — Africa  Line 

Barber  West  Africa  Line 

Cameroon  Shipping  Line 

Companhia  Nacional  de  Navegacao 

Farrell  Lines,  Inc. 

Medafrica  Line 

Nigeria  America  Line,  Ltd. 

Societe  Ivoirienne  de  Transport 
Maritime.  SITRAM 

Torm  West  Africa  Line 

Westwind  Africa  Line 

Synopsis:  The  proposed  amendment 
would  clarify  the  agreement's 
prohibition  of  members  or  their  agents 
representing  non-conference  vessels  by 
defining  an  "associated  or  affiliated 
company"  and  would  add  operation  of 
non-conference  vessels  to  this 
restriction. 

Agreement  No.:  202-010045-012. 

Title:  U.S.  South  Atlantic  &  Gulf/ 
Panama  &  Costa  Rica  Rate  Agreement 

Parties; 

Coordinated  Caribbean  Transport, 
Inc. 

Concorde  Lines 

Seaboard  Marine.  Ltd. 

Sea — Land  Service.  Inc. 

Synopsis;  The  proposed  amendment 
would  prohibit  any  member,  or  anyone 
acting  as  its  agent,  from  representing  a 
competing  carrier  in  the  trade  unless 
authorized  by  a  majority  vote  of  the 
parties  and  would  prohibit  any  party 
from  divulging  the  vote  or  content  of 
discussions  at  meetings  of  the 
agreement  except  as  required  by  law. 

Agreement  No.:  202-010105-010. 

Title:  U.S.  South  Atlantic  &  Gulf/ 
Guatemala.  Honduras  &  El  Salvador 
Rate  Agreement. 


Parties:  | 

Coordinated  Caribbean  Transport. 
Inc. 

Concorde  Lines 

Seaboard  Marine,  Ltd. 

Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  amendment 
would  prohibit  any  member,  or  anyone 
acting  as  its  agent,  from  representing  a 
competing  carrier  in  the  trade  unless 
authorized  by  a  majonty  vote  of  the 
parties  and  would  prohibit  any  party 
from  divulging  the  vote  or  content  of 
discussions  at  meetings  of  the 
agreement  except  as  required  by  law. 

Agreement  No.:  212-010286-003. 

Title:  Italy— U.S.A.  North  Atlantic 
Pool  Agreement. 

Parties:  j 

Costa  Line       I 

Farrell  Lines.  Inc. 
Italia"  S.p.A.j 

iugolinija         i 

Sea-Land  Service.  Inc. 

Zim  Israel  Navigation  Co..  Ltd. 

Synopsis:  The  proposed  amendment 
provides  that  the  pool  period  which 
began  on  September  1,  1983,  shall 
terminate  on  April  30,  1985. 

Dated:  September  6,  19fl4. 

By  Order  of  the  Federal  Maritime 
Commission. 
Francis  C.  Humey.j 

Secretary-.  ' 
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Independent  Ocean  Freight  Forwarder 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tanffs,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
Dietrich  Forwarding  Corp..  186  South 
Street,  Suite  200,  Boston.  MA  02111, 
Officers:  James  P.  Mnookin.  Chairman. 
Cindra  Zambo.  President 

Dated:  September  a.  1984. 

By  the  Federal  Maritime  Commission. 

Francis  C.  Humey, 
Secretary.  I 
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Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
|46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 


License 
^k3 

Name.'atMeM 

Dale  ravohad 

2550 

Johann*  P  Lnsiw  14441 
Charrywooa       Tusun,      CA 

9?680 

Aug    17    1964 

1618    ...... 

GuM  Coast  Focwardng  Co. 
tnc  7601  Edna  Street 
Houston.  TX  77067 

Aug   26.  1984 

Robert  G.  Drew, 

Director  Bureau  of  Tanffs. 
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[CO.  1;  Amdt.  No.  6] 

Organization,  Functions  and 
Delegations  of  Authority  Bureau  of 
Agreements  and  Trade  Monitoring 

The  following  delegation  of  authority 
is  made  to  the  Director,  Bureau  of 
Agreements  and  Trade  Monitoring,  to 
facilitate  implementation  of  the  Shipping 
Act  of  1984. 

Commission  Order  1  is  amended  by 
adding  the  following  new  sub-sections 
8.13  and  8.14  to  Section  8  Specific 
Authorities  Delegated  to  the  Director, 
Bureau  of  Agreements  and  Trade 
Monitoring: 

8.13     Authority  to  determine  that  no 
action  should  be  taken  to  prevent  an 
agreement  or  modification  to  an 
agreement  from  becoming  effective 
under  section  6(c)(1)  and  to  shorten  the 
review  period  under  section  6(e)  of  the 
Shipping  Act  of  1984  when  the 
agreement  or  modification  solely 
involves  a  restatement,  clarification  or 
change  in  an  agreement  which  adds  no 
new  substantive  authority  beyond  that 
already  contained  in  an  effective 
agreement.  This  category  of  agreement 
or  modification  includes  for  example  the 
folloxving:  a  restatement  filed  to  conform 
an  agreement  to  the  format  and 
organization  requirements  of  46  CFR 
Part  572:  a  clarification  to  reflect  a 
change  in  the  name  of  a  country  or  port 
or  a  change  in  the  name  of  a  party  to  the 
agreement;  a  correction  of  typographical 
or  grammatical  errors  in  the  text  of  an 
agreement;  a  change  in  the  title  of 
persons  or  committees  designated  in  an 
agreement  or  a  transfer  of  functions 
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from  one  person  or  committee  to 
another. 

8.14     Authority  to  issue  notices  of 
termination  of  agreements  which  are 
otherwise  effective  under  the  Shipping 
Act  of  1984  after  publication  of  notice  of 
intent  to  terminate  in  the  Federal 
Register  when  such  terminations  are  (1) 
requested  by  the  parties  to  the 
agreement;  (2)  deemed  to  have  occurred 
when  it  is  determined  that  the  parties 
are  no  longer  engaged  in  activity  under 
the  agreement  and  official  inquiries  and 
correspondence  cannot  be  delivered  to 
the  parties;  or  (3)  deemed  to  have 
occurred  by  notification  of  the 
withdrawril  of  the  next  to  last  party  to 
an  agreement  without  notification  of  the 
addition  of  another  party  prior  to  the 
effective  date  of  the  next  to  last  party's 
withdrawal. 

Dated:  August  24.  1984. 
Alan  Green,  Jr., 

Chairman 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Septembers.  1984. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  delegated  O.MB  authoritv  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

federal  Reserve  Board  Clearance 
Office— Cynthia  Classman— Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC.  20551  (202- 
452-3829) 

OMB  Desk  Office— Judith  Mcintosh— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and  " 
Budget,  New  Executive  Office 
Building.  Room  3208.  Washington, 
DC.  20503  (202-395-6880). 

Request  for  Extension  With  Revisions 

1  Report  title:  Change  in  Bank  Control 

Form 
Agency  form  number:  PR  2081 
OMB  Docket  number:  7100-0134 
Frequency:  On  occasion 
Reporters:  State  member  banks 
Small  businesses  are  not  affected. 

General  description  of  report: 
Respondent's  obligation  to  replv  is 
mandatory  (12  U.S.C.  1817(j)).  a'pledge 


of  confidentiality  is  not  promised  unless 
the  respondent  can  justify  an  exemption 
as  per  5  U.S.C.  552. 

The  form  is  required  by  statute  and  is 
completed  by  persons  proposing  to 
acquire  control  of  a  bank  holding 
company  or  a  state  member  bank. 
2.  Report  title:  Report  of  Condition  for 

Foreign  Organizations  Controlled  by 

Member  Banks,  Edge  and  Agreement 

Corporations,  and  Bank  Holding 

Companies 
Agency  form  number  FR  2314 
OMB  Docket  number:  7100-0073 
Frequency:  Quarterly 
Reporters:  Members  banks.  Edge  and 

Agreement  Corporations,  and  Bank 

Holding  Companies 
Small  businesses  are  not  affected. 

General  description  of  report: 
Respondents  obligation  to  reply  is 
mandatory  (12  U.S.C  324,  602,  605.  and 
1844(c]);  a  pledge  of  confidentiality  is 
promised  (5  U.S.C.  5521b)(8)). 

This  report  provides  the  only  source 
of  comprehensive  and  systematic  data 
on  the  assets  and  liabilities  of  foreign 
subsidiaries  of  US.  banking  institutions. 
The  data  are  used  to  monitor  the  growth 
and  activity  of  the  subsidiaries  and  to 
supervise  the  overall  operations  of  the 
parent  institutions.  The  revisions  made 
to  this  report  are  minor  and  reflect 
changes  made  to  the  U.S.  commercial 
bank  Reports  of  Condition  and  Income. 
which  were  effective  beginning  with  the 
March  1984  reports. 

Board  of  Governors  of  the  Federal  Re8er\e 
System  September  5, 1984. 
lames  McAfee. 
Associate  Secretory  of  the  Board. 
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Deutsche  Bank,  et  al.;  Applications  To 
Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  mdicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whetherconsummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  he 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  28, 1984. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 

10045: 

1.  Deutsche  Bank,  Frankfurt  (Main). 
Federal  Republic  of  German;  to  engage 
de  novo  through  its  subsidiary.  Atlantic 
Capital  Corporation,  New  York,  New 
York,  in  providing  a  securities  custodial 
service  primarily  to  foreign  financial 
institutions  not  doing  brokerage 
business  through  Atlantic. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Northwest  Corporation, 
Minneapolis,  Minnesota;  to  engage  de 
novo  through  Norwest  Agencies.  Inc., 
Minneapolis.  Minnesota,  in  general 
insurance  agency  activities.  It  appears 
that  these  activities  are  permissible 
pursuant  to  sections  4(c)(8)(D)  and 
4(c)(8)(G)  of  the  Bank  Holding  Company 
Act,  as  amended.  These  activities  will 
be  conducted  in  Two  Harbors  and  Silver 
Bay,  Minnesota,  serving  northeastern 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  5. 1984. 

lames  McAfe*. 

Associate  Secretary  of  the  Board. 
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UnttMl  IHvaM  Over——  Holding 
Company  B.V^  ot  aL;  Fonnationa  of; 
AcquiaWona  by.  and  Margara  of  Bank 
Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  {12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requires  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
1.  1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1  United  Mizrahi  Overseas  Holding 
Company  B.  V.,  Amsterdam,  The 
Netherlands;  to  become  a  bank  holding 
company  by  acquiring  51  percent  of  the 
voting  shares  of  UMB  Bank  and  Trust 
Company.  New  York,  New  York. 

B.  Federal  Reserve  Bank  of  Qeveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  First  National  Bancshares  of 
Nelsonville,  Inc..  Nelsonville.  Ohio;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Huntington  National  Bank 
of  Nelsonville.  Nelsonville,  Ohio. 

2.  Retries  Financial  Corp.,  Inc..  Ford 
City.  Pennsylvania;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bank  of  Ford  City,  Pennsylvania.  Ford 
City,  Pennsylvania. 

3.  The  Sylvania  BanCorp.  Inc.. 
Sylvania.  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Sylvania  Savings  Company,  Sylvania, 
Ohio. 


C  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Bank  of  Maringouin  Holding 
Company,  Inc.,  Maringouin,  Louisiana; 
to  become  a  bank  holding  company  by 
acquiring  67  pffl-cent  of  the  voting  shares 
of  Bank  of  Maringouin.  Maringoum, 
Louisiana. 

2.  B.B.  Financial  Corporation.  Boca 
Raton.  Florida;  to  become  a  bank 
holding  company  by  acquinng  90 
percent  of  the  voting  shares  of  Boca 
Bank.  Boca  Raton.  Florida 

D.  Federal  Reserve  Bank  of  St.  Louis 

(Delmer  P.  VVnisz.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Salem  Bancorp.  Inc..  Salem, 
Kentucky:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Salem  Bank,  Inc., 
Salem,  Kentucky. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Chalfen  Bankshares,  Inc.. 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquinng  100 
percent  of  the  voting  shares  of  Chalfen- 
Holiday,  Inc.,  an  existing  one-bank 
holding  company  which  owns  80.2 
percent  of  the  voting  shares  of  the  First 
National  Bank  of  Anoka,  Anoka, 
Minnesota.  Comments  on  this 
apphcation  mmt  be  received  not  later 
than  September  28, 1984. 

1.  Drummond  Bancshares.  Inc.. 
Drummond.  Wisconsin:  to  become  a 
bank  holding  company  by  acquinng  91.5 
percent  of  the  voting  shares  of  State 
Bank  of  Drummond,  Drummond, 
Wisconsin. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Aurora  Bancorporation,  Inc., 
Aurora,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Aurora  Bank,  Aurora,  Colorado. 

2.  The  Banking  Group  LTD..  Castle 
Rock,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Casde  Rock.  Castle 
Rock,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  5. 1984. 

lames  McAfee, 

■Associate  Secretory  of  the  Board. 
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DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Office  of  tha  Sacratary 

Privacy  Act  of  1974;  Matctiing 
Program— Fadarai,  State  and  Local 
Government  Peraonnal  Recorda/ 
Social  Security  Beneficiary  Recorda 

aqency:  The  Department  of  Health  and 
Human  Services. 

action:  Notification  of  a  Matching 
Program— Federal  State  and  Local 
Government  Personnel  Records/Social 
Security  Beneficiary  Records. 

summary:  The  Department  of  Health 
and  Human  Services  is  providing  notice 
that  the  Office  of  Inspector  General 
intends  to  conduct  matches  of  federal, 
state  and  local  government  personnel 
records  with  Social  Security  benefit 
records.  A  matching  report  is  set  forth 
below. 

DATES:  These  matches  will  begin  in 
September.  1984. 

ADDRESS:  Send  any  comments  to  Office 
of  Public  Affairs,  Office  of  Inspector 
General,  Department  of  Health  and 
Human  Services,  Room  5640,  HHS  North 
Building.  330  Independence  Avenue. 
SW.,  Washington,  DC.  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  McGowan,  Public  Affairs 
Officer,  Office  of  Inspector  General, 
Room  5640,  HHS  North  Building,  330 
Independence  Avenue,  SW.. 
Washington,  D.C.  20201  or  call  (202) 
472-3142. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Inspector  General  has  initiated 
a  project  to  identify  individuals 
receiving  Social  Security  benefits  who 
are  subject  to  the  government  pension 
offset  provisions  of  the  Social  Security 
Act.  Set  forth  below  is  the  information 
required  by  paragraph  S.f.l  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget,  47  FR  21656 
(May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget. 

Dated:  August  31.  1984. 
Richared  P.  Kusserow, 

Inspector  General. 

Report  of  Matching  Program:  Federal, 
State  and  Local  Government  Personnel 
Records/Social  Security  BeneRciary 
Records 

a.  Authority:  Pub.  L  94-505. 

b.  Program  Purpose  and  Description: 
The  Office  of  Inspector  General  plans  to 
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match  Office  of  Personnel  Management 
records  identifying  federal  retirees  who 
have  retired  since  November  1977  and 
selected  state  and  local  government 
personnel  records  against  records 
identifing  Social  Security  beneficiaries 
who  receive  Social  Security  benefits 
under  title  II  of  the  Social  Security  Act 
as  a  spouse  or  surviving  spouse.  Raw 
hits  will  then  be  reviewed  to  determine 
whether  the  title  II  benefits  are  subject 
to  the  pension  offset  required  by  the 
Social  Security  Act  and,  if  so,  whether 
the  benefits  are  being  offset.  The 
resulting  information  will  then  be 
furnished  to  the  Social  Security 
Administration  to  make  the  appropriate 
offsets.  This  matching  program  will 
permit  more  timely  action  to  detect  and 
prevent  overpayments  of  Social  Security 
benefits. 

c.  Records  to  be  Matched:  Records 
from  the  SSA  Master  Beneficiary 
Record,  47  FR  45626  (October  13, 1982) 
will  be  matched  against  selected  state 
and  local  government  personnel  records 
and  the  Civil  Service  Retirement  and 
Insurance  Records  system,  47  FR  16474 
(April  16,  1982). 

d.  Period  of  the  match:  The  initial 
matches  will  begin  in  September  1984 
and  will  be  completed  within  one  year. 
The  matches  will  then  be  repeated  with 
different  selected  state  and  local 
government  personnel  records  over  the 
next  several  years. 

e.  Safeguards:  Records  used  in  this 
match  will  be  maintained  under  strict 
security.  Access  to  the  computer  files 
and  printed  information  is  restricted  to 
only  those  persons  associated  with  the 
matching  program  on  a  "need-to-know" 
basis.  The  records  will  be  kept  in  locked 
file  cabinets  and  under  the  control  of  the 
Office  of  the  Inspector  General.  We  will 
return  all  of  the  computer  source  tapes 
to  the  respective  sources  within  60  days 
of  the  match.  We  will  also  degauss  all" 
computer  work  tapes  at  completion  of 
the  matching  program.  We  protect  all 
computer  tapes  by  the  use  of  passwords 
to  prohibit  unauthorized  access.  All 
computer  files  are  safeguarded  in 
accordance  with  the  provisons  of  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  41 
and  HHS  ADP  Systems  Manual,  Part  6, 
"ADP  Systems  Security". 

f.  Retention  and  Disposition  of 
Records:  Only  records  on  individuals 
identified  as  receiving  both  government 
pensions  and  Social  Security  benefits 
will  be  maintained.  All  records 
maintained  will  be  destroyed  within  6 
months  of  each  match  except  for  those 
records  which  are  necessary  to  the 
completion  of  pending  law  enforcement 
or  administrative  activities.  The  da;a 
will  be  verified  to  insure  accuracy  prior 


to  any  dissemination  of  records  on 
individuals  identified  as  potentially 
subject  to  the  pension  offset  provision. 

|FR  Doc  S4-23B20  Filed  9-10-84;  S:4t  unj 
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OtfJce  of  Human  Devetopment 
Services 

President's  Committee  on  Mental 
Retardation;  Heeting 

Agency  holding  the  meeting: 
President's  Committee  on  Mental 
Retardation. 

Time  and  date: 
September  17, 1984  from  3:30  p.m.  to  6.00 

p.m. 
September  18, 1984  from  9:00  a.m.  to  4:30 

p.m., 
September  19,  9:00  a.m.  to  5:00  p.m.. 
September  2a  9:00  a.m.  to  3:00  pjn. 

Place:  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue,  NW., 
Washington,  D.C. 

Status:  Meetings  are  open  to  the 

public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  free. 

Matters  To  Be  Considered 

Reports  by  the  Steering  Committee  of 
the  President's  Committee  on  Menial 
Retardation  (PCMR)  will  be  given.  The 
PCMR  plans  to  discuss  critical  issues 
concerning  prevention,  family  and 
community  pervices,  full  citizenship, 
public  awareness  and  other  issues 
relevant  to  the  PCMR's  goals. 

The  PCMR:  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 
to  programs  and  services  for  persons 
who  are  mentally  retarded;  and  (2)  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for  the 
retarded,  and  reviewing  legislative 
proposals  that  affect  the  mentally 
retarded. 

Contact  Person  for  More  Information 

Linda  L  Tarr,  Ph.D.,  330  Independence 
Avenue,  Room  4061 — North, 
Washington,  DC.  20201,  (202)  245-7635. 

Dated:  September  S,  1964. 

Linda  L.  Tarr, 

Executive  Director  PCMR 

[FS  Doc  M-.23B18  Km!  B-lO-at.  RMS  u>) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(SwM  Nos.  1-1S42. 1-2S35] 

Idaho;  Termination  of  Classification 
for  MuMple-Uae  Management 

Correction 

In  a  correction  to  FR  Doc.  84-12830 
appearing  on  page  32685  in  the  issue  of 
Wednesday,  August  15, 1984.  make  the 
following  correction: 

In  column  two,  last  line.  •'Sec.  91" 
should  read  "Sec.  19". 
MUJNa  CODE  tsos-eva 


AvailabUity.  Public  Review  Pertod; 
Recreation  Area  Management  Plan; 
Pacific  Crest  National  Scenic  Trail; 
Owen  Peak;  Dove  Springs,  Cacfte  PeA 
Segments 

action:  Notice  of  Public  Review  Period 
and  Availability  of  the  Recreation  Area 
Management  Plan  for  the  Pacific  Crest 
National  Scenic  Trail— Owens  Peak, 
Dove  Springs,  and  Cache  Peak 
Segments. 


summary:  a  Recreation  Area 
Management  Plan  for  the  Pacific  Crest 
National  Scenic  Trail— Owens  Peak, 
Dove  Springs,  and  Cache  Peak 
Segments,  has  been  prepared  and  is 
available  for  public  review  for  a  21 -day 
period  starting  upon  publication  of  this 
notice. 

SUPPLEMENTARY  INPOfHNA-nON:  The 

Recreation  Area  Management  Plan 
(RAMP)  has  been  ivritten  to  fulfill  the 
requirements  of  the  Pacific  Crest 
National  Scenic  Trail  (PCNST) 
Comprehensive  Plan  and  Environmental 
Assessment  mandated  by  Pub.  L.  95-625, 
which  required  a  second  level  of 
planning  to  be  responsive  to  the  specific 
issues,  concerns,  opportunities,  and 
problems  unique  to  the  Owens  Peak. 
Dove  Springs,  and  Cache  Peak 
Segments.  These  BLM-administered  trail 
segments,  located  in  Kern  and  Tulare 
counties  in  California,  represent 
approximately  100  miles  of  the  2.560- 
mile  PCNST  that  extends  from  Canada 
to  Mexico.  Fifteen  management  actions 
are  addressed  for  each  trail  segment 
including  traiiheads/points  of  access, 
trail  camp  development  and  spacing. 
water  source  development  trail  camp 
sanitation,  sanitation  systems,  user 
registration/permits/monitoring,  spur/ 
loop /feeder  trails,  signing  and  marking, 
litter  disposal,  interpretation  and 
information,  open  fires,  livestock  feed. 


I 
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off-road  vehicles,  carrying  capacity,  and 

maintenance. 

OATZS  AND  AOORESSES:  Copies  of  the 

RAMP  are  available  for  public 

inspection  and  comment  at  the  following 

BLM  offices; 

Caliente  Resource  Area  Office,  520  Butte 

Street.  Bakersfield.  California  93305 
Bakersfield  District  Office,  800  Truxtun 

Avenue,  Room  311,  Bakersfield. 

California  93301 
Ridgecrest  Resource  Area  Office,  112 

East  Dolphin  Road,  Ridgecrest. 

Cahfomia  93555. 

Comments  on  the  RAMP  must  be 
received  at  the  address  below  within  21 
days  following  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT 
Glenn  A.  Carpenter,  Area  Manager. 
Caliente  Resource  Area,  Bureau  of  Land 
Management,  520  Butte  Street. 
Bakersfield,  California  93305;  (805)  861- 
4236. 

Dated:  September  4.  1984. 
Glenn  A.  Carpenter, 

Area  Manager 

|FR  Doc  M-23980  Filed  9-10-84.  8:45  imj 
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[NM56609  (OK),  NM-56612  (OK),  and  NU- 
56613  (OK)] 

Public  Land  Sale  in  Coal,  Latimer,  and 
Pittsburg  Counties,  OK 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Partial  Sale  Cancellation  and 
Corrections. 

summary:  Tracts  LT-2  and  LT-3  have 
been  eliminated  from  the  sale  for 
September  28, 1984,  due  to  livestock 
grazing  permit  considerations.  The 
identified  lands  will  be  reoffered  for 
sale  at  a  later  date  and  are  described  as 
follows: 


Tract 


Legal  descnptnn 


LT-2  and  3 


I  T    6  N,  fl    21    E..   I M . 
Lot  3.  NE V.SWV. 


Sec    31 


77  82 


Corrections  to  the  terms  and 
conditions  of  the  sale  are  as  follows: 

1.  The  sale  is  for  surface  estate  only. 
All  minerals  for  Tracts  PT-5  &  6  will  be 
reserved  to  the  United  States. 

2.  The  sale  of  Tracts  PT-5  &  6  will  be 
subject  to  a  floodplain  reservation. 

Acreage  Correction: 


Tract 


Legal  descnpnon 


Acres 


CO-««id5    IT    1   S.  R    10  E.  IM.  Sec    14 
[      Lafngh     Townaite     Bkx*     131. 
Lots  1  and  4 


51 


FOR  FURTHER  INFORMATION  CONTRACT: 

Hans  Sallani  or  Barron  Bail,  telephone 
(405j  231-5491. 
fim  Sims.  | 

District  Manager. 

\\-Tf  Uoc  S4^  iJ9-e  Filed  9-10-94.  a:4S  ami 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  Nationtii  Register  were  received  by 
the  National  Park  Service  before  August 
31.  1984.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  .National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior. 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
September  26,  1984, 
Carol  D.  Shull. 

Chief  of  Registration,  National  Register. 
INDIANA  I 

Allen  County 

Craij?\ille,  Craigville  Depot.  Ryan  and 
Edgerton  Rds. 

Delaware  County 

Muncie,  Jones.  Margaret  and  George  Riley. 

House.  315  E.  Charles  St. 
Muncie.  Masonic  Temple.  520  E.  Main  St. 

Fulton  County 

Rochester,  Brackett,  Lyman  M.,  House.  32B 
W   Ninth  St. 

Gibson  County 

Princeton.  Gibson  County  Courthouse.  Town 
Square  ■ 

Lake  Coiuty       1 

Hammond,  State  Bank  of  Hammond  Building, 
5444-5446  Calumet  Ave. 

Marion  County 

Indianapolis.  Northslde  Historic  District 

(Boundan,-  Increase).  Pennsylvania  and 

16th  Sts. 
Indianapolis.  R:nk's  Womens  Apparel  Store. 

29  \  Illinois  St. 
Indianapolis   Vera  and  The  Olga.  1440  and 

1446  N.  Illinois  St. 

Monroe  Countj' 

Bloomington,  .\icbols.  f.  L.  House  and  Studio. 

820  .\.  College  Ave. 

Pulaskj  County 

Winamac.  Thompson.  Dr.  George  W.,  House, 
407  .\  Market  St. 

Spencer  County 

Santa  Claus  vicinity.  Deutsch  Evangelische 
St.  Paul  s  Kircbe,  S  of  Sa'nta  Claus  on  Sante 
Fe  Rd. 


Tippecanoe  County 

Lafayette.  Scott  Street  Pavilion,  Columbian 
Park 

Wells  County 

Bluffton.  Villa  A'or/A  Historic  District.  706- 
760  and  707-731  N.  Main  St. 

IOWA 

Clay  County 

Spencer.  ,'\dams  Higgms  House.  1215  N. 
Grand  Ave 

Marion  County 

Knoxville.  Hays,  E  R..  House.  301  N.  2nd  St 

Page  County 

Shenandoah.  Women's  Christian 
Temperance  Union  Public  Fountain, 
Clannda  and  Sheridian  Sts. 

Pottawattamine  County 

Council  Bluffs.  Gavin,  Thomas  E.,  House,  150 

Park  Ave. 
Council  Bluffs,  Hughes,  Martin,  House,  903 

3rd  St. 

Woodbury  County 

Sioux  City,  St.  Thomas  Episcopal  Church, 
1200  Douglas  St. 

LOUISIANA 

Caddo  Parish 

Shreveport,  Holy  Trinity  Catholic  Church, 
315  Marshall  St 

East  Baton  Rouge  Parish 

Baton  Rouge  Baton  Rouge  funior  High 
School.  1100  Laurel  St. 

Orleans  Parish 

New  Orleans.  Newherger  House,  1640  Palmer 
Ave 

MISSISSIPPI 

Attala  County 

Kosciusko,  fackson-Niles  House,  121  N. 

Wells  St, 

NEW  JERSEY 
Middlesex  County 

Kingstown,  Withington  Estate.  Spruce  Lane 

NEW  YORK 

Bronx  County 

New  York,  Public  School  17,  190  Fordham  St. 

Monroe  County 

Rochester,  .\ndrev:s  Street  Bridge  (Stone 

Arch  Bridge  TRj  (Inner  Loop  MRA), 

Andrews  St  at  Genesse  River 
Rochester,  Bridge  Square  Historic  District 

(Inner  Loop  MRA).  Roughly  bounded  by 

Inner  Loop.  Centre  Park,  Washington  and 

W.  Main  Sts. 
Rochester.  Court  Street  Bridge  (Stone  Arch 

Bridge  TRj  (Inner  Loop  MRA),  Court  St.  at 

Genesee  River 
Rochester,  Cox  Building  (Department  Store 

TR)  (Inner  Loop  MRA).  36—48  St.  Paul  St. 
Rochester.  Duffy-Powers  Building 

(Department  Store  TR)  (Inner  Loop  MRA). 

50  W.  Main  St. 
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Rochester,  Edwards  Building  (Department 

Store  TRJ  (Inner  Loop  MRA).  28—34  St. 

Paul  Si. 
Rochester,  Granite  Building  (Department 

Store  TRJ  (Inner  Loop  MR.\).  124  E.  Main 

St. 
Rochester,  Grove  Place  Historic  District 

(Inner  Loup  MRA).  Gibbs.  Selatn,  Grove, 

and  Windsor  Sts. 
Rochester,  Mom  Street  Bridge  (Stone  Arch 

Bridge  TR)  (Inner  Loop  MR.'Kj.  Main  St  at 

Genesee  River 
Rochester,  National  Company  Building 

(Department  Store  TBI  (Inner  Loop  MRA/ 

159  E.  Main  St. 
Rochester.  St.  Paul-North  Water  Streets 

Historic  District  (Inner  Loop  MRA).  St. 

Paul,  N.  Water,  and  Andrews  Sts. 
Rochester,  State  Street  Historic  District 

(Inner  Loop  MR.^),  109—173  State  St. 

New  York  County 

New  York.  Sofia  Warehouse.  43  W.  eist  St. 

Rockland  County 

West  Hdvprstraw  vicinity.  Commander. 
Haverstraw  Marina 

Schenectady  County 

Delanson,  Jenkins  House  (Duanesburg  MR.'K). 

57  Main  St. 
Duanesburg.  .Abrahams  Farmhouse 

(Duanesburg  .MRA I.  Hardin  Rd. 
Duanesburg.  A  very  Farmhouse  (Boss  Jones 

TRI  (Duanesburg  .\fRA).  NY  30 
Duanesburg.  Becker  Farmhouse  (Duanesburg 

MRA  I.  Creek  Rd. 
Duanesburg,  Braman.  Joseph.  House 

/Duanesburg  ,V//L4/  Braman's  Corners  Rd. 
Duanesburg.  Chadwick  Farmhouse 

(Duanesburg  MBA)  Schoharie  Tpk 
Duanesburg,  Chapman  Farmhouse 

(Duanesburg  MRA).  Miller's  Corners  Rd. 
Duanesburg,  Christ  Episcopal  Church  (Duane 

Family  TR)  (Duanesburg  MRA)  NY  20 
Duanesburg,  Delanson  Historic  District 

(Duanesburg  MRA).  Main  St. 
Duanesburg.  Duane  Mansion  (Duane  .'"amily 

TR)  (Duanesburg  MRA).  NY  20 
Duanesburg,  Duanesburg-Florida  Baptist 

Church  (Duanesburg  MRA).  NY  30 
Duanesburg,  Eatons  Corners  Historic  District 

(Duanesburg  MRA).  Eatons  Comers  Rd. 
Duanesburg,  Ferguson.  Farm  Complex 

(Duanesburg  MRA).  NY  20 
Duanesburg.  C^ige  Homestead  (Duanesburg 

MRA).  Weaver  Rd. 
Duanesburg;,  Gilbert  Farmhouse  (Duanesburg 

.MRA)  Thousand  Acre  Rd. 
Duanesburg.  Green.  Joseph.  Farmhouse 

(Duanesburg  MRA).  NY  159 
Duanesburg.  Halladay  Farmhouse 

(Duanesburg  MRA).  U.S.  20 
Duanesburg.  Howes  Homestead  (Duanesburg 

MRA).  Herrick  Rd. 
Duanesburg,  Howard  Homestead 

/Duanesburg  MRA).  McGuire  School  Rd. 
Duanesburg.  Jenkins  Octagon  House  (Boss 

Jones  TRJ  (Duanesburg  MR.A).  NY  395 
Duanesburg.  Jones.  AD..  (Boss).  House  (Boss 

Jones  TR)  (Duanesburg  MRAJ.  Mcguirc 

School  Rd. 
Duanesburg.  Ladd  Farmhouse  (Boss  Jones 

TR)  (Duanesburg  MRAJ.  Dare  Rd. 
Duanesburg,  Lasher  Charge.  House 

(Duanesburg  MRAJ,  Levey  Rd. 


Duanesburg.  Liddle.  Alexander.  Farmhouse 

(Boss  Jones  TRJ  (Duanesburg  MRA). 

Gamsey  Rd. 
Duanesburg,  Liddle.  Robert.  Farmhouse  (Boss 

Janes  TR)  (Duanesburg  MRA).  Little  Dale 

Farm  Rd. 
Duanesburg.  Liddle.  Thomas.  Farm  Complex 

(Duanesburg  MRA).  Eaton  Comers  Rd. 
Duanesburg,  Macomber  Stone  House 

(Duanesburg  MRAJ.  Barton  Hill  Rd. 
Duanesburg,  Mariaville  Historic  District 

(Duanesburg  MRAJ.  NY  159 
Duanesburg,  North  Mansion  and  Tenant 

House  (Duane  Family  TRJ  (Duanesburg 

MRA)  North  Mansion  Rd, 
Duanesburg.  Quaker  Street  Historic  District 

(Duanesburg  MRAJ.  Schohane  Tpk., 

Gallupville  and  Darby  Hill  Rds. 
Duanesburg.  Reformed  Presbyterian  Church 

Parsonage  (Duanesburg  MRA)  Duanesburg 

Churches  Rd. 
Duanesburg,  Sheldon  Farmhouse 

(Duanesburg  MHA).  .VY  7 
Duanesburg,  Shute  Octagon  House  (Boss 

Jones  TR)  (Duanesburg  MR.AI  .McGuire 

School  Rd. 
Duanesburg,  Wing.  Joseph.  Farm  Complex 

(Duanesburg  MRA).  NY  30 
Duanesburg,  Wing.  William  R..  Farm 

Complex  (Duanesburg  MRAJ,  U.S.  20 

Westchester  County 

Mount  Kisco  vicinity,  Merestead  (Shane 
Estate).  Byram  Lake  Rd. 

OHIO 

Lebanon.  Coffeen.  Goldsmith.  House 

(Lebanon  .MRA)  419  Cincinnati  Ave. 
Lebanon,  Corwin  House  (Lebanon  MRA). 

1255  OH  46 
Lebanon,  Corwin-Bolin  House  (Lebanon 

MRA).  1443  OH  48 
Lebanon,  East  End  Historic  District  (Lebanon 

MFLAj.  Roughly  bounded  by  South,  Mound, 

Pleasant,  and  Cherry  Sts. 
Lebanon.  Fernev.  John.  House  (Lebanon 

.MRAJ.  475  Glosser  Rd. 
Lebanon.  FloraviUe  Historic  District 

(Lebanon  MRA).  Roughly  bounded  by 

Cincinnati  and  Orchard  Aves.,  East  and 

Keever  Sts. 
Lebanon,  Kaufman.  Sam.  House  (Lebanon 

MR.A).  448  S  Broadway 
Lebanon.  Lebanon  .Academy  (Lebanon  MRA). 

190  New  St. 
Lebanon.  Lebanon  Cemetery  Entrance  Arch 

(Lebanon  MRA).  Hunter  St. 
Lebanon,  Lebanon  Cemetery 

Superintendent  s  House  (Lebanon  MRA). 

416  W,  Silver  St. 
Lebanon.  Lebanon  Commercial  District 

(Lebanon  MRA).  Roughly  Broadway, 

Mechanic.  Silver,  Mulberry,  and  Main  Sts. 
Lebanon.  Maplewood  Sanitarium  (Lebanon 

MRA).  Maple  and  Deerfield  Sts. 
Lebanon,  Mohrman-Jack-Evans  House 

(Lebanon  MRA).  342  Columbus  Ave. 
Lebanon,  North  Broadway  Historic  District 

(Lebanon  MRA).  Roughly  Broadway, 

Warren,  Pleasant,  New  and  Mechanic  Sts. 
Lebanon,  Smith-Davis  House  (Lebanon 

MRA).  206  W  Silver  St. 
Lebanon.  West  Baptist  Church  (Lebanon 

MRAJ.  500  W.  Mulberry  Si. 


TENNESSEE 

CofTee  County 

Noah  vicinity.  Farrar  Distillery.  Noah  Fork 
Rd. 

Giles  County 

Pulaski  vicinity.  Milky  Way  Farm.  U.S.  31 
Lawrence  County 

Lawrenceburg,  Sacred  Heart  of  Jesus  Church 
(German  Catholic  Churches  and 
Cemeteries  of  Lawrence  County  TR). 
Berger  St, 

Loretto.  Sacred  Heart  of  Jesus  Church 
(German  Catholic  Churches  and 
Cemeteries  of  Lawrence  County  TR). 
Church  St, 

Rascal  Town  vicinity.  St.  Mary's  Cemetery 
(German  Catholic  Churches  and 
Cemeteries  of  Lawrence  County  TRJ 
Rascal  Town  Rd. 

St.  Joseph.  St.  Joseph  Church  (German 
Catholic  Churches  and  Cemeteries  of 
Lawrence  County  TR).  Spring  St. 

WilliamsoD  County 

College  Grove  vicinity,  Parks  Place.  Cox  Rd. 

TEXAS 

Floyd  County 

Floyd  County  Stone  Corral  (New  Mexican 
Pastor  Sites  in  Texas  Panhandle  TRJ 

VERMONT 

Orange  County 

Thetford  viciruty,  Peobody  Library.  VT  113 
Orleans  County 
Westmore.  Fox  Hall.  VT  56 
WISCONSIN 
Dane  County 

Black  Earth.  Heiney's  Meat  Market.  1221 

Mills  St. 

Fond  du  Lac  County 

Ripon.  Homer  John  Scott.  House.  336  Scott 
St. 

Milwaukee  County 

Milwaukee,  Stemmeyer  William.  Houses 
(Brewers  Hill  MRAJ.  1716—1722  N.  5th  St. 

|FR  Doc  t^-taam  PUed  S-IO-M.  S4S  «m| 
BIUJNQ  COK  4310-70-41 

Santa  Monica  Mountaina  Natk>nai 
Racraation  Area  Advlaory 
Commlaalon;  Maatlng 

Notice  of  hereby  given  that  the  Santa 
Monica  Mountains  National  Recreation 
Area  Advisory  Commission  will  bold  a 
public  meeting  on  Tuesday,  September 
25,  1984  at  7:30  p.m.  in  the  Visitor  Center 
at  Griffith  Park,  4730  Crystal  Springs 
Drive,  Los  Angeles. 
The  topics  for  discussion  will  include: 
Superintendent's  Status  Report  of  the 
Santa  Monica  Mountains  National 
Recreation  Area. 
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Review  of  the  Draft  Cultural  Resource 
Management  Plan. 

Review  of  the  Draft  Wafer  Resources 
Management  Wan. 

Volunteerism  During  the  Summer 
Olympics. 

Status  report  on  Resource 
Management  Activities. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  the  Superintendent,  Santa 
Monica  Mountains  National  Recreation 
Area,  22900  Ventura  Boulevard,  Suite 
140,  Woodland  Hills.  California  91364. 

The  minutes  of  the  meeting  will  be 
available  by  October  31,  1964. 

Dated:  August  22.  1964 
Daniel  R.  Kuehn, 
Superin  tenden  I. 

IFK  Doc  M-naei  nM  »-KI-M:  fl'«S  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forme  Under  Review  by  tlic 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  m  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U  S.C. 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Fonns  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions. 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  ONffi  and  Agency  form  numbers, 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  ef  the  number  of 
responses. 


An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Departmental  Clearance 
Officer,  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson.  Office  of 
Information  Management.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Room  S-5528, 
Washington,  DC.  20210  Comments 
should  also  be  sent  to  the  OMB 
reviewer.  Arnold  Strasser,  Telephone 
202-395-6880.  Office  of  Information  and 
ReguJator>'  Affairs.  Office  of 
Management  and  Budget.  Room  3206. 
NEOB,  WASHINGTON,  DC.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection ' 

Bureau  of  Labor  Statistics 

CE  Diary  Research  Questionnaires  and 
Cover  Letter,  CE-802.2.  CE-flOl.  CE- 
801.1,  CE-aOli  CE-«)3(L).  CE-880 

Daily 

Individuals  or  households 

6670  responses  16897  hours;  6  forms. 

The  forms  will  be  used  to  gather 
information  on  the  reporting  of 
expenditures  by  respondents  in  the 
CE  Diary  Survey.  These  data  will  be 
used  to  evaluate  the  quality  of  the 
information  collected  on  consumer 
expenditures  which  is  used  in  the 
Consumer  Price  Index. 

Employment  Standards  Administration 

Housing  Occupancy  Certificate 

.Annually 

Individual  or  households:  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

400  responses;  3  hours:  1  form. 

Section  203(b)(1)  of  the  Migrant  and 

Seasonal  Agricultural  Worker  Protection 

Act  requires  any  person  owning  or 

controlling  any  facility  or  real  property 

to  be  occupied  by  any  migrant 

agricultural  worker  to  obtain  a 

certificate  of  accupancy  from  a  State  or 

local  health  authority  or  other 

appropnate  agency  and  keep  it  for  three 

years.  . 

Revision  ! 

Bureau  of  Labor  Statistics 
CPI  Housing  Survey — Housing  Schedule 
and  Segment  Listing  Form 


1200-0034;  BLS  2921&  2921E  2922.  2922A 
Semiannually;  annually;  other 
Individuals  or  households;  businesses  or 

other  for  profit;  small  businesses  or 

organizations 
77.970  total  responses;  1^970  hours;  4 

fonns 

The  data  collected  on  the  CPI  Housing 
Survey  provide  the  measures  of  monthly 
price  change  for  renter  and  owner 
occupied  housing  costs,  which 
compromise  20  percent  of  the  current 
CPI  weight.  The  respondents  are  the 
occupants  and  owners  of  37,000  housing 
units  surveyed  once  or  twice  a  year.  As 
part  of  current  efforts  to  revise  the  CPI, 
field  testing  of  alternative  housing 
survey  forms  is  required  to  resolve 
issues  of  wording,  applicability  across 
regions  and  types  of  housing,  form 
layout,  and  collection  procedures. 
ES-202  State  Operations  Review 
1220-0070;  BLS-3030 
Biannual 

State  or  local  governments 
53 — responses;  216  hours;  1  form 

The  ES-202  State  Operations  Review 
is  the  principal  source  of  management 
information  on  quality  and  State 
conformance  to  BLS  specified 
procedures  in  the  collection  and 
tabulation  of  the  Quarteriy  Report  on 
Employment.  Wages  and  Contributions. 
The  form  is  used  by  BLS  Regional  Office 
staff  in  their  annual  interview  with 
employment  security  officials  to  assess 
the  status  of  the  program,  note 
improvements  that  have  been  made,  and 
discuss  what  other  improvements,  if 
any,  should  be  made. 

Employment  Standards  Administration 
Preparation  of  Complaint  Form  by 

Individual  Complainants 
1251-0131;  CC-4 
Other 

Individual  or  Households 
3,120  responses;  3.619  hours. 

These  complaint  forms  are  prepared 
by  individual  citizens  who  allege 
discrimination  by  Government 
contractors.  The  form  is  received  by 
OFCCP.  reviewed  for  coverage,  and 
where  appropriate,  assigned  for 
investigation.  Form  CC-4  is  used  for 
complaints  under  EO  11246  and 
complamts  under  Section  503  of  the 
Rehabilitation  Act  and  Section  2012  of 
the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act. 

Extension 

Mine  Safety  and  Health  Administration 
Gamma  Radiation  Exposure  Records 
1219-0039 
Quarterly 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 
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35  respondents;  560  hours. 

Requires  that  gamma  radiation 
surveys  be  conducted  in  underground 
metal  and  nonmetal  mines  where 
radioactive  ores  are  mined  and  that 
records  be  kept  of  accumulative 
individual  gamma  radiation  exposure. 

Extension 

Mine  Safety  and  Health  Administration 
Safety  Defects  of  Self-propelled 

Equipment 
1219-0089 

Other — each  shift  equipment  is  used 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
13,272  respondents;  2,433,156  hours. 

Requires  operator  before  placing  self- 
propelled  equipment  into  operation  to 
make  a  visual  and  operational  check  of 
various  primary  operating  systems 
affecting  safety,  i.e.,  brakes,  lights,  tires, 
steering,  and  related  items.  Any  safety 
defects  found  are  reported  to  the 
responsible  supervisor  who  is  required 
to  make  a  record  of  the  reported  defects 
and  schedule  repairs  of  same. 


Signed  at  Washington,  D.C.  this  6th  day  of 
September,  1964. 

Paul  E.  LanoD, 

Departinental  Clearance  Officer. 

(FR  Doc  S4-23992  Filed  »-10-»4.  8:4S  «ml 
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Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eigibliity  To  Apply  for 
Worker  Ad)ustinent  Assistance; 
American  Thread  Co.,  et  ai. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 

Appendix 


detennination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  21, 1984. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  Septemnber  21, 1984. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
D.C.  20213. 

Signed  at  Washington,  DC.  this  31»t  day  of 
August  1984. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Pemwoer  (Umon/wortiers  w  lomiet  workers  of— 


Date 
recsivad 


Oatao* 
petition 


Amoncen  Thread  Co,  Tallapoosa  Plant  (company) TaUapooe*.  GA 

Lesnow  Manutadunng  Co..  Inc  (wkrs) .  Easthamplori.  MA.!1"Z! 

Majestic  Mmmg,  Inc  (wkr») WK)en  WV  

Mermi  a  Rmg.  Irx:.  (lAW) "...:;]  port  Angele..  ^K.l I 

Murray  Ohio  Manutactunng  Co  (wkra) „ _...|  Lawrencebura  TN 

U  S  Steel  Corp  ,  Traffic  International  (wwtiars) New  Yoi*,  NY Z. 


8/28/84 
t/2Z/S* 
8/28/84 
8/27/84 
8/28/84 


e/21/84 
8/22/84 
8/1S/84 
8/17/84 
8/21/84 
8/21/84 


Petition  No 


Artidai  produced 


TA-W-15  447 
TA-W-1 5,448 
TA-W- 15.448 
TA-W-1 5,450 
TA-W-15,451 
TA-W- 15,452 


Thread,  tewng — ayntfielic  i  cotton. 
Blazera — laikes  — taJlorad 

Coal.  mnng. 
Lumbar 


Bicyctea — ligfit  weight 

'*««r»-iing  ocean  fretgrn  ahipmaoi— export  lor  US    Steal 

Corp 


I  FT  Doc  84-23993  Filed  9-10-84;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  March 
7,  1984. 

ADDRESSES:  Send  comments  to  Mr. 
Joseph  Lackey,  Office  of  Management 


and  Budget,  New  Executive  Office 
Building,  728  Jackson  Place  NW.,  Room 
3208,  Washington,  D.C.  20503;  (202-395- 
6880).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Marianna 
Dunn.  National  Endowmment  for  the 
Arts,  Administrative  Services  Division, 
Room  203, 1100  Pennsylvania  Avenue 
NW..  Washington,  D.C.  20506  (202-682- 
54&4). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marianna  Dunn,  National 
Endov^rment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20506;  (202-682-5464)  ft-om  whom 
copies  of  the  document  are  available. 

SUPPLEMENTARY  INFORMATION:  This 
entry  is  a  new  form.  The  entry  issued  by 
the  Endowment  contains  the  following 
information:  (1)  The  title  of  the  form:  (2) 
the  agency  form  number,  if  applicable; 


(3)  how  often  the  form  must  be  filled  out; 

(4)  who  will  be  required  or  asked  to 
report;  (5)  what  the  form  will  be  used 
for;  (6)  an  estimate  of  the  number  of 
responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

New  Form 

Title:  Economic  Survey  of  Artists 
Organizations. 

Form  Number:  N/A. 

Frequency  of  Collection:  One-time. 

Respondents:  Non-profit  institutions. 

Use:  Collection  of  data  provides  a 
basis  for  agency  plarming.  responses  at 
budget  hearings,  and  improvements  of 
understanding  of  organizations  on  the 
state  of  their  field. 

Estimated  Number  of  Respondents: 
Z22. 
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Estimated  Hours  for  Respondents  to 
Provide  Infonaation:  161. 
P«lar|.BMaB, 

Director  of  Administration.  National 
Endownwatfor  the  Arts. 

IFK  Doc  M-ZSnt  nM  %-m-M:  8:45  ami 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Civil  and 
Environmental  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Civil  and 
EnviroDjnental  Engineering. 

Place:  Rm.  1141,  National  Science 
FoundaHon.  1800  G  Street  NW  .  Washington. 
DC.  20550. 

Dale:  September  27. 1984—9:30  a.m.  to  5:00 
p.m.  September  28. 1984 — 9:00  a.m.  to  4:00 
p.m. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  William  S.  Butcher. 
Director,  Division  of  Civil  and  Environmental 
Engineering.  National  Science  Foundation. 
Rm.  1132. 1800  G  Street.  NW.,  Washington. 
D.C.  20550,  Telephone:  202/357-9545. 

Purpose  of  committee:  To  provide  advice 
and  recommendations  concerning  Civil  and 
Environmental  Engineering. 

Summary  minutes:  May  be  obtained  from 
the  contact  person  at  the  above  stated 
address. 

A«mk 

Thursday.  September  27 

9:30  a.m. — General  Report  by  Division 

Director 
lOJO  ajn. — Briefing  of  Committee  and 
■  Discussion  of  Programs  of  the  Division 

(a)  Geotechnical  Engineering 

(b)  Structural  Mechanics 

(c)  Hydraulics,  Hydrology,  and  Water 
Resources  Engineering 

(d)  Enviraamental  and  Water  Quality 
Engineering 

(ej  Construction  Engineenng  and  Building 
Research 

(f)  Earthquake  Hazard  Mitigation 
12:30  Noon — Recess 
TJXi  p.m. — Research  Needs  in  Civil  and 

Elnvironmental  Engineering  in  the  United 

States 
5KX)  pjn. — Adjourn 

Frniay.  September  28 

9:00  a.m. — Continuation  of  Discussion  of 

Research  Needs  in  Civil  and 

Environmental  Engineering  in  the  United 

Statm  and  Other  Countries 
12.-00  Noon — Recess 
2M  p.m. — Continuation  of  Morning 

Discussion 


4:00  p.m. — Adioam 
M.  Rebecca  Wiidder. 

Committee  Management  Coordinator 
September  6, 19M. 

|FR  Doc  S4-Z3912  Filad  S-tlV-SC  S;«S  un| 
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NUCi.EAR  REGULATORY 
COMIMiSSION 

(Docket  No*.  50-34«  and  50-364) 

Alabama  Power  Co^  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licensee  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-2 
and  ^fPF-8,  issued  to  Alabama  Power 
Company  (the  licensee),  for  operation  of 
the  Joseph  M.  Farley  Nuclear  Plant. 
Units  Nos.  1  and  2  (the  facilities)  located 
in  Houston  County,  Alabama. 

The  amendments  would  delete  the 
words  "during  shutdown  "  in  Technical 
Specification  4.7.1.2.2.6.1  to  allow 
scheduling  of  the  suneiliance  without 
requiring  a  plant  shutdown  on  October 
10, 1964.  The  sui^eillance  involves 
verifying  that  each  automatic  valve  in 
the  auxiliary  feed  flow  path  actuates  to 
its  correct  position  on  an  automatic 
pump  start  signal. 

The  revisions  to  the  Technical 
Specifications  would  be  in  accordance 
with  the  licensee's  application  for 
amendments  dated  August  17, 1984. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
wilJ  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendments 
request  involve  no  signficant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  states  that  the  change  is 
an  administrative  change  similar  to 
Conunission  example  "(i)  A  purely 
administrative  change  to  technical 
specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 


technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature."  We 
tend  to  agree.  Our  preliminary  review 
indicates  that  the  siirveillance  test  can 
be  accomplished  safety  without  a 
reactor  shutdown  and  would  not  involve 
a  significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  Attn:  Docketing 
and  Service  Branch. 

By  October  11, 1984,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
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Any  per»on  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  withont  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  request  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  involve  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendments. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  in 
derating  or  shutdown  of  the  facilities, 
the  Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  fk)  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
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for  opportimity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Att:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  1717  H  Street.  NW.  Washington, 
D.C.  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  operator  at  (800)  325- 
6000  (in  Missouri  (800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Steven  A.  Varga.  Branch  Chief 
Operating  Reactors  Branch  No.  1, 
Di\-ision  of  Licensing:  petitioner's  name 
and  telephone  number  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555, 
and  to  George  F.  Trowbridge.  Esquire, 
1800  M  Street.  NW..  Washington.  D.C. 
20036.  attorney  for  the  license. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/ or 
request.  That  determinabon  will  be 
based  upon  a  balanciii^of  the  factors 
specified  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW..  Washington.  D.C.  and  at  the 
George  S.  Houston  Memorial  Library, 
212  W.  Burdeshaw  Street.  Dothan. 
Alabama  36303. 

Dated  at  Beth««da.  Maryland,  this  4th  day 
of  September  1984. 
For  the  Nadear  Regulatory  Commission 

Steven  A.  Varga, 

Chief.  Operating  Reactors  Braach  No.  L 
Division  of  Licensing. 
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Abnonnal  Occumiic:»,  Inoptifcis 
Contahwiwnt  Spray  SyatOTK 

Section  206  of  the  Energy 
ReorganiMtion  Act  of  1974.  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occnrrences 
(i.e..  unscheduled  incidents  or  events 
which  the  Conimission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incident  was  determined  to  be  an 
abnormal  occurrence  using  the  criteria 
published  in  the  Federal  ftegister  on 
February  24. 1977  (42  FR  10950).  One  of 
the  general  criteria  notes  that  major 
degradation  of  essential  safety-related 
equipment  can  be  considered  an 
abnormal  occurrence.  In  addition, 
example  n.A.3  under  "For  All 
Licensees"  notes  that  loss  of  plant 
capability  to  perform  essential  safety 
functions  such  that  a  potential  release  of 
radioactivity  in  excess  nf  10  CFR  Part 
100  guidelines  could  resultirom  a 
postulated  transient  or  accident  (e,g„ 
loss  of  emergency  core  cooling  system, 
loss  of  control  rod  system)  can  be 
considered  an  abnormal  occurrence.  The 
following  description  of  the  incident 
also  contains  information  on  the 
remedial  actions  planned  and  taken. 

Date  and  Place 

On  March  17, 1984.  Southern 
California  Edison  Company  (the 
licensee)  discovered  thiat  bo^ 
containment  spray  pump  manual 
discharge  isolation  valves  were  locked 
shut  thus  rendering  both  independent 
containment  spray  systems  inoperable 
at  the  San  Onofre  Nuclear  Generating 
Station,  Unit  S.  It  was  found  that  the 
condition  had  existed  for  about  13  days. 
during  whidi  the  plant  had  operated  at 
power  levels  up  to  full  power.  San 
Onofre  Unit  3,  which  utilizes  a 
Combustion  Engineering-designed 
pressxuized  water  reactor,  is  located  in 
San  Diego  County.  California. 

Nature  and  ProboUa  Consequences 

The  contaiimient  heat  removal  system 
(CHRS)  at  San  Onofre  Unit  3  is  an 
engineered  safety  features  system 
designed  to  remove  heat  from  the 
containment  atmosphere  in  the  event  of 
a  loss  of  coolant  accident  (LOCA)  or 
main  steam  line  break  (MSLB)  inside 
containment  Removal  of  heat  reduces 
the  containment  pressure  and 
temperature,  which  reduces  the  leakage 
of  airborne  activity  from  the 
containment  The  CHRS  includes  the 
containment  spray  system  (CSS)  and  the 
containment  emergency  fan  cooler 
system.  The  CSS  alto  contains  a 
chemical  additive  (sodium  hydroxide) 


35704 


I 

Federal  Register  /  Vol.  49.  No.  177  /  Tuesday.  September  11.  1984  /  Notices 


which  reduces  the  concentration  of 
radioactive  iodine  in  the  containment 
atmosphere  following  a  postulated 
accident. 

The  CSS  and  the  containment 
emergency  fan  cooler  system  constitute 
two  100%  capacity  systems  in  that  each 
is  designed  to  independently  remove 
heat  from  the  containment  atmosphere, 
following  a  postulated  accident  inside 
containment,  to  maintain  the 
containment  atmosphere  pressure  below 
the  containment  design  pressure  of  60 
psig.  Each  of  the  two  trains  of  the  CSS 
constitutes  a  50%  capacity  system  for 
required  heat  removal  rate  and  a  100% 
capacity  system  for  iodine  reductiqn. 
Each  of  the  two  trains  (each  containing 
two  fan  coolers)  of  the  containment 
emergency  fan  cooler  system  constitutes 
a  50%  capacity  system  for  required  heat 
removal  rate. 

On  March  17, 1984,  with  the  unit  in 
Mode  1  at  approximately  100%  power, 
manual  isolation  valves  MU012  and 
MU014  were  observed  by  a  plant 
operator  to  be  in  the  closed  position. 
These  valves  are  on  the  discharge  side 
of  the  containment  spray  pumps  and  are 
located  outside  of  containment.  With 
both  valves  closed,  both  trains  of  the 
CSS  were  inoperable  for  automatic 
actuation.  Investigation  showed  the 
following  details  associated  with  the 
event. 

On  February  27, 1984,  the  unit  entered 
Mode  4  from  Mode  5.  Procedure  S023- 
3-2.9.  "Containment  Spray/Iodine 
Removal  System  Operation,"  Checklist 
5.1  was  performed  to  align  the  CSS  in 
preparation  for  Mode  3  operation. 
MU012  and  MU014  were  verified  to  be 
in  the  locked  open  position.  On 
February  28, 1984,  preparations  were 
being  made  to  return  to  Mode  5  in  order 
to  repair  a  high  pressure  safety  injection 
(HPSI)  valve.  Valves  MU012  and 
MU014  were  closed  in  accordance  with 
procedures  in  order  to  return  to 
shutdown  cooling  operation.  On  March 
2. 1984  following  repair  of  the  HPSI 
valve,  preparations  were  being  made  to 
return  to  Mode  3.  The  Control  Room 
Supervisor  developed  a  partial  valve 
alignment  checklist  from  Checklist  5.1  of 
Procedure  S023-3.2.9.  to  realign  the 
CSS.  Since  the  outage  did  not  involve 
work  on  the  CSS  and  the  entire 
Checklist  5.1  had  been  performed  four 
days  earlier  on  February  28. 1984,  the 
plant  personnel  agreed  that  a  complete 
alignment  checklist  was  unnecessary. 
CSS  valves  MU012  and  MU014  were 
erroneously  omitted  from  the  partial 
checklist. 

There  was  second  opportunity  on 
March  2. 1984  in  which  the  licensee 
could  have  detected  the  valving  error, 
but  failed  to  do  so.  On  March  2, 1984.  a 


containment  spray  pump  was  operated 
to  flush  the  spray  header  and  the 
operator  failed  to  verify  flow  from  the 
flow-rate-meter  in  the  control  room. 

At  9:55  a.m.  on  March  4. 1984.  the  unit 
entered  Mode  3  with  both  trains  of  the 
CSS  inoperable  in  violation  of  the 
technical  specifications.  The  plant 
operated  in  Modes  3.  2,  and  1  in  this 
manner  until  the  condition  was 
corrected  at  2:00  p.m.  on  March  17. 1984, 
a  period  of  about  13  days. 

During  this  period,  another  violation 
occurred  which  further  degraded  the 
CHRS.  From  about  4:20  a.m.  on  March 
15, 1984.  to  about  5:35  p.m.  on  March  16, 
1984.  one  of  the  two  diesel  generators 
was  removed  from  servics  (placed  in 
maintenance  lockout);  thus,  the 
emergency  power  source  (had  there 
been  a  total  loss  of  offsite  power)  for  the 
associated  train  of  the  containment 
emergency  fan  cooler  system  was 
inoperable.  This  violation  occurred 
since  the  licensee  was  unaware  that  the 
CSS  was  inoperable  at  the  time. 

Although  there  was  no  actual  demand 
for  the  containment  cooling  systems  to 
perform  their  accident  mitigating 
functions  during  the  13  day  period, 
substantial  degradation  of  the  capability 
of  the  systems  to  mitigate  the 
consequences  of  a  postulated  loss  of 
reactor  coolant  accident  did  exist. 
During  the  time  in  question,  automatic 
actuation  of  the  CSS  would  not  have 
been  possible.  However,  there  are 
indications  in  the  control  room  which 
could  inform  the  reactor  operators  that 
spray  injection  was  not  taking  place. 
Upon  recognizing  the  situation,  manual 
actuation  of  the  CSS  could  have  been 
made. 

Although  the  reactor  operators  could 
be  expected  to  take  timely  actions,  the 
NRC  staff  has  performed  bounding 
calculations  to  predict  worse  case 
conditions  in  order  to  determine 
whether  the  containment  design 
pressure  or  the  post-accident  off-site 
dose  limitations  would  be  exceeded 
after  a  design  basis  accident.  For  the 
staffs  calculations,  it  was  assumed  that 
one  diesel  generator  would  be  out  of 
service  whch  would  preclude  operation 
of  two  out  of  four  containment  fan 
cooler  units.  This  assumption  was  made 
because  during  part  of  the  time  is 
question,  one  of  the  diesel  generatiors 
was  taken  oul  of  service  for 
maintenance  a  discussed  above.  The 
NRC  findings  were: 

1.  The  containment  design  pressure 
(60  psig)  would  have  been  exceeded  if  a 
design  basis  LOCA  had  occured  during 
the  period  of  degraded  containment 
cooling.  The  licensee  calculated  a  peak 
pressure  of  65  psig  for  the  worst  case 
LOCA,  whereas  the  NRC  analysis 


results  in  62  psig.  As  noted  by  the 
licensee,  however,  the  containment  has 
been  successfully  tested  to  a  pressure  of 
69  psig  during  preoperational  testing. 
Therefore,  containment  integrity  would 
not  have  been  breached  by  the  worst 
case  LOCA.  if  it  had  occurred  during  the 
time  when  the  containment  sprays  and 
one  diesel  generator  train  were 
disabled. 

2.  Given  that  containment  intergrity 
would  have  been  maintained,  the 
licensee  calculated  a  worst  case  dose  at 
the  exclusion  area  boundary  of  240  rems 
to  the  thyroid,  assuming  a  one  hour 
delay  in  containment  spray  operation. 
The  NRC  analalysis  of  this  case  resulted 
in  420  rems  (thyroid),  which  is  above  the 
10  CFR  part  100  limit  of  300  rems.  The 
difference  in  the  two  dose  values 
appears  to  be  the  result  of  the  use  by  the 
NRC  of  a  meteorological  analysis  and 
model  consistent  with  those  used  in  the 
N'RC's  Safety  Evaluation  Report. 
NUREG-0712,  while  the  licensee  used 
the  meteorological  evaluation  from  its 
final  safety  analysis  report  (FSAR). 

Cause  or  Causes 

Thue  apparent  underlying  causes  of 
the  event  were:  (1)  Inadequate  review 
and  approval  of  changes  made  to  a 
previously  established  valve  aligment 
check  list  and  (2)  the  existence  of  an 
administrative  procedure  (SO23-0-35), 
promulgated  by  management,  which 
allowed  such  changes  to  be  made 
without  adequate  review  and  approvals. 

At  San  Onofre.  administrative 
procedures  provide  authorization  for  an 
SRO  Supervisor  to  designate  only  a 
portion  of  a  checklist  for  use  when 
circumstances  warrant.  This 
authorization  was  included  to  avoid 
errors  resulting  from  development  of 
special  purpose  checklists  when 
conducting  retests  following  correction 
of  component  failures  within  lengthy 
surveillance  procedures,  for  example. 
Other  objectives  of  this  provision 
included  ALARA  (as  low  as  reasonably 
achievable)  exposure  considerations, 
where  complete  system  alignment 
checklists  include  vents  and  drains  in 
high  radiation  areas  which  were  not 
affected  by  a  particular  evolution,  and 
secondary  plant  equipment  alignments 
which  usually  involve  only  a  portion  of 
any  one  system  checklist.  This 
authorization  was  not  intended  for  use 
in  establishing  a  partial  checklist  of  a 
main  process  valves  when  performing  a 
system  evolution  such  as  leaving 
shutdown  cooling  alignment  and 
establishing  CSS  operability.  However, 
this  intent  was  not  clear.  In  this  case. 
the  authorization  was  used  to,  in  effect, 
revise  the  procedure  intended  to 
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establish  CSS  operability  contrary  to  the 
intent. 

The  Control  Room  Supervisor  (an 
SRO)  did  not  recognize  that  the 
containment  spray  pump  manual 
discharge  isolation  valves  were  closed 
when  entering  the  shutdown  cooling 
alignment.  Therefore,  in  designating  the 
subset  of  CSS  valves  to  be  repositioned 
and  verified  upon  leaving  the  shutdown 
cooling  alignment,  valves  MU012  and 
MU014  were  omitted  and  remained 
closed  until  identified  on  March  17.  No 
Piping  and  instrumentation  Diagram 
(P&ID)  was  provided  to  explicitly  show 
the  valve  alignment  for  shutdown 
cooling.  Also,  no  partial  checklist  was 
provided  for  the  subset  of  CSS  valves 
required  to  be  repositioned  when 
leaving  shutdown  cooling.  Accordingly, 
there  was  no  effective  procedural  means 
to  ensure  MU012  and  MU014  would  be 
opened,  short  of  reperforming  the  entire 
CSS  value  aligment  checklist.  As 
described  in  the  sequence  of  events 
above,  since  the  entire  checklist  had 
been  performed  on  February  28,  1984, 
the  Control  Room  Supervisor  and  the 
Shift  Superintendent  considered  that  it 
did  not  need  to  be  reperformed. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

The  licensee  has  revised  written 
procedures  to  ensure  the  proper 
alignment  of  valves  prior  to  entering  a 
mode  of  operation  for  which  the  system 
is  required  to  be  operable.  Steps  have 
also  been  taken  by  the  licensee  to 
ensure  more^effective  controls  over  the 
preparation  of  and  changes  to  operating 
procedures.  The  licensee's  training 
program  is  being  revised  to  provide 
additional  emphasis  on  operator 
recognition  of  proper  system  alignments 
during  various  plant  evolutions. 

MIC 

An  examination  of  the  circumstances 
associated  with  the  event  was  included 
in  an  inspection  performed  at  the 
licensee  during  the  period  of  March  17 
through  March  29, 1984.  The  report  of 
the  inspection  was  sent  to  the  licensee 
on  April  5, 1984.  An  enforcement 
conference  was  held  between  NRC 
Region  V  and  licensee  personnel  on  May 
9,  1984. 

On  May  16, 1984,  NRC  Region  V 
forwarded  to  the  licensee  a  notice  of 
violations  and  proposed  imposition  of 
civil  penalties  in  the  amount  of  $250,000. 
The  forwarding  letter  expressed  the 
NRC's  serious  concern  that  the  event 
resulted  in  a  significant  degradation  in 
the  engineered  safety  features  of  the 
faculty,  and  that  inadequate 
management  controls  contributed 


substantially  as  an  underlying  cause. 
T\\e  letter  further  noted  that  several 
other  enforcement  actions  since  January 
1983  pertaining  to  the  licensee's  San 
Onofre  Units  2  and  3  facilities  indicate 
that  management  problems  have  not 
been  adequately  corrected. 

The  NRC  will  monitor  the  corrective 
actions  taken  by  the  licensee. 

During  the  pas?  several  years,  there 
have  been  several  events  at  various 
nuclear  power  plants  involving 
degradation  of  containment  sprey 
systems.  On  May  25, 1984,  the  NRC 
issued  Inspection  and  Enforcement 
Information  Notice  No.  84-39 
( "Inadvertent  Isolation  of  Containment 
Spray  Systems")  to  all  facilities  holding 
an  operating  license  or  construction 
permit.This  may  help  to  reduce  the 
frequency  of  these  types  of  events  by 
heightening  the  industry's  awareness  of 
the  potential  for  such  events  and  the 
circumstances  associated  with  their 
occurence. 

Dated  in  Washington.  D.C.,  this  5th  day  of 
September  1984. 

Samuel ).  Chilk. 

Secretary  of  the  Commission. 

\n  Doc  84-J40O7  KUed  9-10-84  «  4$  .m) 
BtLUMO  CODE  75M-01-N 


SMALL  BUSINESS  ADMrNISTRATION 

Region  IV  Advisory  Counctt;  Public 
Meeting 

The  Small  Business  Administration 
Region  IV  Advisory  Council,  located  in 
the  geographical  area  of  Jacksonville, 
Florida,  will  hold  a  public  meeting  from 
9:30  a.m.  to  3:30  p.m.,  Tuesday,  October 
23,  1984.  in  the  Board  Room  at  Sun  Bank. 
N.A.,  Central  Park  Office,  6900  South 
Orange  Blossom  Trail,  Orlando,  Florida 
32859,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Douglas  E.  McAllister,  District  Director, 
U.S.  Small  Business  Administration.  Box 
35067.  400  West  Bay  Street,  Jacksonville. 
Florida  32202;  telephone  (904)  791-3103. 

Dated;  September  5,  1984. 
lean  M.  Nowak. 
Director.  Office  of  Advisory  Councils. 

\ly.  Doc  S4-Z38K  mt-i  t-lO-M.  8;4S  •ml 
BILUNO  CODE  MH-ei-H 


Region  VI  Advisonr  Council;  Pubic 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Dallas,  will  hold  a  public  meeting  at 


9;00  ajn.  on  Friday.  October  19. 19M  in 
the  Sheraton  Inn  Waco,  401IH  35. 
Waco,  Texas,  to  discuss  such  matters  as 
may  be  preaented  by  membert,  staiT  of 
the  U.S.  Small  Business  Administratkin. 
or  others  preaent.  For  farther 
information,  write  or  call  James  S.  Reed, 
District  Director,  U.S.  Small  Basineas 
Administration,  1100  Commerce  Street. 
Room  3C38.  Dallas,  Texas  75242— (214) 
767-0600. 

Dated:  September  5, 18M. 
lean  M.  Nowali, 

Director,  Office  ofAdviaory  Coiwcils. 

[FKDoclll  ITWWUdl 
BtLUNQOOOIHa 


DEPARTMENT  OF  STATE 

[Public  Notice  tU] 

Foreign  Assistance  Ostormination; 
Peru 

By  virtue  of  the  authority  vested  in  me 
by  section  B20(q}  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
Act),  and  Executive  Order  12163.  as 
amended  I  hereby  detennine  that  it  is  in 
the  national  tntereat  to  furnish 
assistance  under  the  Act  in  Fiscal  Year 
1984  to  Peru,  notwithstanding  that  the 
Government  of  Peru  is  more  than  six 
months  in  default  in  payment  to  the 
United  States  of  principal  and  interest 
on  loans  made  under  the  Act. 

This  Determination  with  the 
justification  therefor  shall  be  reported  to 
Congress.  The  Determination  shall  be 
published  in  the  Federal  Register. 

Dated:  December  K  1964 
Kenneth  Dam, 
Acting  Secretary  of  State. 

IFR  Doc  M-23e7J  Piled  V-IO-M:  MS  un] 
BIUJNG  COOC  4710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Organization  and  Functions;  Spokane, 
WA;  EsialMlBtNiraiil  and  Name  Change 

Notice  is  hereby  given  that  the 
following  Flight  St^uidards 
reorganizatioQ  will  occur  on  or  abanX 
September  3a  1964.  This  information 
will  be  reflected  in  the  Federal  Aviation 
Administration  (FAA)  organization 
statement  next  time  it  is  reissued. 
Services  to  the  general  public  will 
continue  to  be  provided  without 
interruption  by  all  offices  except  that 
services  previously  performed  by  the 
Grand  Junction  Satellite  General 
Aviation  District  Office  will  be 
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performed  by  the  Denver  and  Salt  Lake 
City  Flight  Standards  District  Offices. 

Flight  Standards  District  Office  at  5620 
East  Rutter  Avenue.  Spokane,  Washington 
99206,  will  become  a  Flight  Standards  Field 
Office  under  the  direction  of  the  Seattle  Flight 
Standards  District  Office  at  7300  Perimeter 
Road  South.  Seattle.  Washington  9810& 

General  Aviation  District  Office  at  90606 
Greenhill  Road,  Eugene,  Oregon  97402,  will 
become  a  flight  Standards  Field  Office  under 
the  direction  of  the  Portland  Flight  Standards 
District  Office  at  3355  NE  Cornell  Road, 
Hillsboro.  Oregon  97123. 

Flight  Standards  District  Office  in  Room 
216  Administration  Building,  Billings  Logan 
International  Airport.  Billings.  Montana 
59101,  wilJ  become  a  Flight  Standards  Field 
Office  under  the  direction  of  the  Helena 
Flight  Standards  District  Office  in  Room  3, 
FAA  Building,  Helena  Airport.  Helena. 
Montana  89601. 

General  Aviation  District  Office  at  3975 
Rickenbacker,  Boise.  Idaho  83705.  will 
become  a  Flight  Standards  Field  Office  under 
the  direction  of  the  Salt  Lake  City  Flight 
Standards  District  Office  at  116  North  2400 
West  Salt  Lake  City.  Utah  84116. 

General  Aviation  District  Office  at 
Jefferson  County  Airport,  Building  «1, 
Broomfield,  Colorado  80020,  and  the 
Broomfield  General  Aviation  District  Office 
Satellite  at  2800  "H"  Road,  Grand  Junction, 
Colorado  81501,  will  be  consolidated  with  the 
Denver  Air  Carrier  District  Office  and 
become  the  Denver  Flight  Standards  District 
Office  at  10455  E.  25th  Avenue,  Aurora, 
Colorado  80010. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Seattle.  Washington,  on  August 
27.  1984. 

Wayne  J.  Barlow. 

Acting  Director.  Northwest  Mountain  Region 

IFR  Doc.  »4-2S02  nied  9-10-84;  &45  am| 
BMJJNQ  CODE  4910-13-«i 


Cessna  Model  210  Airplanes; 
Availability  of  Special  Certification 
Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
documentation. 


summary:  The  Director  of  the  FAA. 
Central  Region,  has  conducted  a  review 
of  the  issues  involved  in  the  Cessna 
Model  210  Special  Certification  Review. 
He  has  also  reviewed  and  discussed 
with  has  staff  a  document  entitled 
"Cessna  Model  210  Icing  Special 
Certification  Review.  Final  Report". 
Based  on  this  review,  the  Director 
approves  issuance  of  the  Cessna  210 
Special  Certification  Review.  A  copy  of 
this  document  is  on  file  in  the  FAA 
Rules  Docket  and  is  available  for 
examination  and  copying  at  the  Rules 


Docket,  and  also  may  be  obtained  from 
the  Office  of  the  Regional  Counsel.  FAA. 
Central  Region.  601  East  12th  Street. 
Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  August 
28.  1984. 

Murray  E.  Smith. 

Director. 

(FR  Doc  84-23894  TUed  9-10-«4;  au  «inj 
BIUJNQ  COOC  4<10-15-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP84— 14;  Notice  1] 

K  mart  Corp.;  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

K  mart  Corp.  of  Troy,  Michigan  has 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for 
noncompliances  with  two  Federal  motor 
vehicle  safety  standards.  The  standards 
are  49  CFR  571.119.  Motor  Vehicle 
Safety  Standard  No.  119.  New 
Pneumatic  Tires  for  Vehicles  Other 
Than  Passenger  Cars,  and  49  CFR 
571.120,  Motor  Vehicle  Safety  Standard 
No.  120,  Tire  Selection  and  Rims  for 
Vehicles  Other  Than  Passenger  Cars. 
The  basis  of  the  petition  is  that  the 
noncomphances  ar  inconsequential  as 
they  relate  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  for 
a  determination  of  inconsequentiality  is 
published  in  accordance  with  section 
157  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1417]  and 
does  not  represent  any  agency  decision 
or  exercise  of  judgment  concerning  the 
merits  of  the  petition. 

K  mart  Corporation  is  the  importer  of 
certain  heavy  duty  trailer  kits 
manufactured  by  Long  Chih  Ind.  Co.  of 
Taiwan.  As  an  importer  for  resale,  K 
mart  is  a  "manufacturer"  as  defined  by 
15  U.S.C.  1391(5).  and  accordingly, 
responsible  for  notification  and  remedy 
of  noncompliances  with  the  Federal 
motor  vehicle  safety  standards  in  the 
products  that  it  imports.  K  mart  has 
discovered  noncompliances  with  Motor 
Vehicle  Safety  Standards  Nos.  119  and 
120  in  approximately  5.000  kits  which 
have  been  sold  to  its  customers. 

Standard  No.  119.  The  tires  may  not 
be  marked  with  the  maximum  load 
rating  and  corresponding  inflation 
pressure  as  required  by  paragraph 
S6.5{d). 

Standard  No.  120.  The  rims  are  not 
marked  with  any  of  the  five  items  of 


information  required  by  paragraph  S5.2. 
These  are  a  designation  which  indicates 
the  source  of  the  rim's  published 
nominal  dimensions,  the  rim  size 
designation,  the  symbol  DOT 
constituting  a  certification  of 
compliance,  a  designation  that  identifies 
the  manufacturer  of  the  rim  by  name, 
trademark,  or  symbol,  and  the  date  of 
manufacture.  In  addition,  the  trailers 
have  no  label  providing  the  three  items 
of  information  required  by  paragraph 
S5.3:  the  tire  size  designation 
appropriate  for  the  Gross  Axle  Weight 
Rating,  the  size  designation  and,  if 
applicable,  the  type  designation  of  rims 
appropriate  for  the  tires,  and  the  cold 
inflation  pressure  for  the  tires. 

Petitioner  argues  that  the 
noncompliances  are  inconsequential 
because  the  trailers  otherwise  comply 
with  all  apphcable  Federal  motor 
vehicle  safety  standards,  and  that  there 
is  no  indication  that  the  trailer  kits  are 
inferior  either  in  quality  or  any  safety- 
related  way. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  K  mart 
Corp.  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration.  Room  5109.  400  Seventh 
Street,  S.W..  Washington.  D.C.  20590.  It 
is  requested  but  not  required  that  five 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
notice  will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

The  engineer  and  attorney  primarily 
responsible  for  this  notice  are  A.Y. 
Casanova  and  Taylor  Vinson, 
respectively. 

Comment  closing  date:  October  11, 
1984. 

(Sec.  102.  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 
Issued  on  September  6. 1984. 

Barry  Fehice. 

Associate  Administrator  for  Rulemaking. 

[FK  Doc.  84-23994  Filed  9-10-84:  845  am) 
BIU.IMQ  CODE  4*10-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Firearms;  Granting  of  Relief 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF). 

action:  Notice  of  Granting  of  Relief 

from  Disabilities  Incurred  by 

Conviction. 
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summary:  The  persons  named  in  this 
notice  have  been  granted  relief  by  the 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  from  their  disabilities 
imposed  by  Federal  laws.  As  a  result, 
these  persons  may  lawfully  acquire, 
transfer,  receive,  ship,  and  possess 
firearms  if  they  are  in  compliance  with 
applicable  laws  of  the  jurisdiction  in 
which  they  live. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  in  Charge  Paul  M. 
Durham.  Firearms  Enforcement  Branch, 
Firearms  Division,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Washington,  DC 
20026,  (202-566-7258). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  18  U.S.C.  925(c).  the 
persons  named  in  this  notice  have  been 
granted  relief  from  disabilities  imposed 
by  Federal  laws  with  respect  to  the 
acquisition,  transfer,  receipt,  shipment, 
or  possession  of  firearms  incurred  by 
reason  of  their  convictions  of  crimes 
punishable  by  imprisonment  for  a  term 
exceeding  one  year. 

It  has  been  established  to  the 
Director's  satisfaction  that  the 
circumstances  regarding  the  convictions 
and  each  applicant's  record  and 
reputation  are  such  that  the  applicants 
will  not  be  likely  to  act  in  a  manner 
dangerous  to  public  safety,  and  that  the 
granting  of  the  relief  will  not  be  contrary 
to  the  public  interest. 

The  following  persons  have  been 
granted  relief: 

ACREBACK.  Gus  Ray    Route  2,  Box 
294-A.  Buffalo,  Missouri,  convicted  on 
July  21, 1977,  in  the  Circuit  Court 
Buffalo,  Missouri. 
ADOMA  VICH.  Phillip    Route  6,  Golf 
Course  Drive,  Fond  du  Lac, 
Wisconsin,  convicted  on  October  14, 
1974,  in  the  Sheboygan  County  Court, 
Sheboygan,  Wisconsin. 
AL  TO.  James  Roger    2233  West  200 
North,  Provo,  Utah,  convicted  on 
March  31, 1978,  in  the  United  States 
District  Court.  Western  District, 
Seattle,  Washington.  * 

AMOS,  Ray  Bailey    Route  2.  Box  270. 
Altha,  Florida,  convicted  on  April  4, 
1961  in  the  United  States  District 
Court,  Middle  District,  Albany. 
Georgia;  and  on  June  1, 1965  in  the 


United  States  District  Court.  Northern 
District,  Mariarma,  Florida. 
BAKER,  Dolph  Rodman    Ocean  Reef 
Club  Staff  Housing,  Key  Largo, 
Florida,  convicted  on  March  26, 1970. 
in  the  Erie  County  Court,  Buffalo,  New 
York. 
BAXTER.  David  Bruce    1018  Ruble 
Street,  New  Port,  Tennessee, 
convicted  on  June  20, 1969  in  the 
United  States  District  Court 
Greenville,  Tennessee. 
BENSON,  Thomas  Lee    Route  1,  Box 
128,  Earlysville,  Virginia,  convicted  on 
October  13. 1966,  in  the  Albemarle 
County  Circuit  Court,  Charlottesville, 
Virginia. 
BENTZ,  Larry  Pierce    1220  West  33rd 
Street  South,  Wichita,  Kansas, 
convicted  on  October  13. 1976,  in  the 
Sedgwick  County  District  Court 
Kansas. 
BERNARD.  Bobby  C.     Post  Office  Box 
24,  Highway  64-70,  Icard,  North 
Carolina,  convicted  on  March  17,  1976. 
in  the  Catawba  County  Superior 
Court  Newton,  North  Carolina. 
BOTTOM.  Terry    Box  12,  Ardmore, 
Alabama,  convicted  on  April  11, 1980, 
in  the  United  States  District  Court. 
Northern  District  Huntsville, 
Alabama. 
BOURQUE.  Carl  James    Post  Office 
Box  485,  Highway  31,  Saint 
Martinville,  Louisiana,  convicted  on 
April  22, 1976,  in  the  16th  Judicial 
District  Court  New  Iberia,  Louisiana. 
BRHTAIN.  Darrell  Kent    Route  1, 
Helen,  Georgia,  convicted  on  May  26, 
1978,  in  the  United  States  Superior 
Court,  White  County,  Georgia. 
CARRICARTE.  Albert  Louis    2491  NW. 
7th  Street  Miami,  Florida,  convicted 
on  November  6, 1978,  in  the  Dade 
County  Circuit  Court,  Dade  County. 
Florida. 
CARTER.  Susan  De  Lane  Webb    4510 
Beloxi,  Apartment  4,  Milhngton, 
Tennessee,  convicted  on  May  2, 1978, 
in  the  United  States  District  Court. 
Memphis,  Tennessee. 
CASTEEL.  La  Vern  Keith    Route  1.  Box 
228,  Sharpsburg,  Maryland,  convicted 
on  January  23, 1984,  in  the  United 
States  District  Court,  Southern 
District  Indiana. 
CONNER.  Richard  Lee,  Jr.     3909  SE. 
214th  Avenue,  Camas,  Washington, 
convicted  on  August  13, 1974  in  the 
United  States  Superior  Court  Clark 
County,  Washington. 
COURTNEY.  Donald  Ray    115  Brooke 
Place,  Avondale,  Arizona,  convicted 
on  October  20, 1976,  in  the  Maricopa 
County  Superior  Court,  Phoenix, 
Arizona. 
DE  JESUS-MANGUAL.  Tomas 
Edificiao  Condado  Del  Mar, 
Apartment  218,  Santurce,  Puerto  Rico, 


convicted  od  July  21. 1972.  in  the 
Superior  Court  San  Juan,  Puerto  Rico; 
and  on  May  30. 1973  in  the  Superior 
Court,  San  Juan.  Puerto  Rico. 

DE  ROEUN.  Pat  Eugene    655  Holly, 
Duncanville,  Texas,  convicted  on 
January  5. 1981,  in  the  Federal  Court, 
Eastern  District  Texas. 

DONNA,  Lawrence  Andrew    229  North 
Atlantic  Avenue,  Unit  104.  Cocoa 
Beach.  Florida,  convicted  on  March  1. 
1979,  in  the  United  States  District 
Court  Middle  District  Orlanda, 
Florida. 

DOWNS,  Phillip  G.     2705  Canna  Ridge 
Circle  NK.  Atlanta,  Georgia, 
convicted  on  August  7. 1979,  in  the 
United  States  District  Court,  Atlanta, 
Georgia. 

ECK,  Orestes  La  Vern    320  Wind  Rows. 
Goddard.  Kansas,  convicted  on 
September  4, 1981,  in  the  United 
States  District  Court,  Wichita.  Kansas. 

ELIAS.  Edward  Salem    6764  Grace 
Circle  North,  Jacksonville,  Florida, 
convicted  on  March  22, 1971.  in  the 
Duval  County  Circuit  Court 
Jacksonville.  Florida. 

ELLIOTT.  Allen  Francis    2763  Robin 
Drive,  Saginaw,  Michigan,  convicted 
on  December  5, 1969,  in  the  Monroe 
County  Circuit  Court,  Monroe. 
Michigan. 

ESTES,  Larry  Wayne    Route  4,  Box  129, 
Somerville,  Alabama,  convicted  on 
August  31, 1970,  in  the  Cullman 
County  Circuit  Court,  Cullman, 
Alabama. 

FLECHER,  Robert  Joseph    4129 
Devonshire,  Detroit  Michigan, 
convicted  on  November  17, 1966,  in 
the  Wayne  County  Circuit  Court 
Detroit,  Michigan. 

FORD.  John  Walter    7209  John  Ralston. 
Trailer  A,  Houston.  Texas,  convicted 
on  March  24, 1978.  in  the  92nd  District 
Court  of  Hildalgo  County,  Texas. 

GARRETT,  Byron  Roland    2915  Arunah 
Avenue.  Baltimore,  Maryland, 
convicted  on  May  13. 1972.  in  the 
Maryland  District  Court, 
Northwestern  District  Maryland. 

GILBERT,  Robert  George    5106 
Kenilworth  Avenue,  Apartment  9, 
Hyattsville.  Maryland,  convicted  on 
October  3. 1980,  in  the  Lynchburg 
Circuit  Court.  Virginia. 

GILES.  Tony  Sylvester    3961  Rainbow 
Drive,  Virginia  Beach.  Virginia, 
convicted  on  February  13, 1974:  and 
on  November  8. 1978.  in  the  General 
Court  of  Justice,  23rd  Judicial  District 
Yadkin  County,  North  Carolina. 

GOLDMAN.  Clinton    Route  1, 
Washington.  Georgia,  convicted  on 
August  5, 1953,  in  Wilkes  County 
Superior  Court  Washington,  Georgia; 
and  on  November  19. 1975  in  the 
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United  States  District  Court,  Au^sta. 
Georgia. 

KADDOCK.  Danny  f.    Flying  "G" 
Ranch,  ]ordon  Valley.  Oregon, 
convicted  on  February  8, 1978,  in  the 
First  District  Court  of  the  Judicial 
District,  Idaho. 

HAMILTON.  Larry  Bruce    420  South 
Adams,  Hugoton,  Kansas,  convicted 
on  October  13, 1965.  in  the  Butler 
County  District  Court,  Kansas. 

HANSON.  Royce  Eugene    Post  Office 
Box  126,  Ashville,  Alabama,  convicted 
on  December  12. 1966,  in  the  Jefferson 
County  District  Court,  Birmingham. 
Alabama. 

HARRIS.  David  Edward    6729  New 
Britton  Road.  MechanicsviUe, 
Virginia,  convicted  on  February  11, 
1955,  in  the  Hustings  County  Court, 
Richmond,  Virginia;  and  on  August  11, 
1958,  in  the  Circuit  Court,  Goochland 
County,  Virginia. 

HARRIS.  Russell  Earl    6525  Cool 

Spring  Road.  MechanicsviUe,  Virginia, 
convicted  on  December  3, 1952,  in  the 
Circuit  Court,  City  of  Richmond, 
Virginia. 

HENR Y.  John  M.     2011  Citrus  Avenue. 
Jessup,  Maryland,  convicted  on 
December  30, 1971,  in  the  Howard 
County  Circuit  Court,  Maryland. 

HERBES.  Richard  Leonard    Route  1, 
Box  10-E.  Haines.  Oregon,  convicted 
on  January  2,  1980,  in  the  Baker 
County  Circuit  Court.  Oregon. 

HIMES,  Robert  Wayne    Rural  Delivery 
«4,  Kittanr.ing,  Pennsylvania, 
convicted  on  August  26,  1981,  in  the 
Common  Pleds  Court.  Alleghany, 
Pennsylvania. 

HOLT.  William  Lee     2334  Virginia 
Avenue,  Apartment  103,  Landover, 
Maryland,  convicted  on  May  8. 1975, 
in  the  Prince  Georges  County  District 
Court.  Maryland. 

HOY.  Phillip    7260  South  Elm  Road, 
Swartz  Creek,  Michigan,  convicted  on 
June  9, 1961,  in  the  United  States 
District  Court,  Eastern  District,  Flint, 
Michigan. 

HUTCHINSON.  Susanna  Marlene     4467 
146th  Avenue  SW.,  Bellevue, 
Washington,  convicted  on  November 
30, 1972.  in  the  United  States  District 
Court,  Judicial  District  of  Minnesota. 

HUTCHINSON.  Thomas  W.     4467  146th 
Avenue  SW.,  Bellevue,  Washington, 
convicted  on  November  30,  1972,  in 
the  United  States  District  Court. 
Judicial  District  of  Minnesota. 

/A CKSON.  Bryan  Paul    10370  Faulkner 
Ridge  Drive,  Columbia,  Maryland. 
convicted  on  August  29. 1973.  in  the 
Anne  Arundel  County  District  Court 

JOHNSON.  Johnny  Louis    Route  9,  Box 
346.  Johnson  City,  Tennessee, 
convicted  on  October  28. 1971.  in  the 
United  States  District  Coort.  Middle 
District,  NashviUe,  Tennessee. 


JOHNSON,  Michael  Lee     220-C  Irby 
Avenue,  Laurens,  South  Carolina, 
convicted  on  March  22, 1977,  in  the 
Greenwood  County  Court  of  General 
Sessions,  Columbia,  South  Carolina. 

JONES.  Barney  William    756  East  22nd 
Street,  Brooklyn.  New  York,  convicted 
on  October  1,  1963,  in  the  United 
States  District  Court,  Southern 
District,  New  York. 

KEIM.  Gregory  Jon    Box  124,  Lakota, 
North  Dakota,  convicted  on  April  2. 
198a  in  the  Northeast  Central  District 
Court.  Grand  Forks,  North  Dakota. 

KOCH.  Melvin  Lynn    Route  1,  Box 
4231,  Twin  Falls.  Idaho,  convicted  on 
March  16, 1981,  in  the  District  Court  of 
the  Fifth  Judicial  District  of  Twin 
Falls.  Idaho. 

KOESTER.  Thomas  Herney    Rural 
Delivery  #1,  Box  401-5,  Slippery  Rotk, 
Pennsylvania,  convicted  on  April  23, 
1982.  in  the  Common  Pleas  Court, 
Butler  County,  Pennsylvania. 

KORNOFSK Y.  Joseph  Paul    379  De 
Craw  Street,  Brooklyn.  New  York, 
convicted  on  September  8, 1977.  in  the 
Kings  County  Supreme  Court.  New 
York,  New  York. 

KRAMER,  Norbert  August    1664 
Randolph  Avenue,  Saint  Paul, 
Minnesota,  convicted  on  July  8,  1971, 
in  the  District  Court,  Ramsey  County, 
Minnesota. 

KROPP.  Bradford  Lee  Alexander 
20706-53rd  Avenue  West.  Lynwood, 
Washington,  convicted  on  September 
13.  1973.  in  tlie  Superior  Court,  King 
County,  Washington. 

KUYKENDALL  James  Donald    810 
West  Second  Street.  Kuna.  Idaho, 
convicted  on  November  4, 1976,  in  the 
Fourth  Judicial  District  Court,  Idaho. 

LALE,  Horace  Edwin     7533  Melba 
Avenue.  Canoga  Park,  California, 
convicted  on  July  2,  1951,  in  the 
Circuit  Court,  Kansas  City.  Missouri. 

LANCASTER.  Roger  Vance    4533 
Kirkman  Road,  Apartment  5,  Orlando, 
Florida,  convicted  on  March  1, 1968.  in 
the  Seminole  County,  Circuit  Court. 
Sanford.  Florida. 

LA  U.  Eddie  K.    10423  60th  Avenue 
South,  Seattle,  Washington,  convicted 
on  December  12, 1969,  in  the  Superior 
Court,  King  County,  Seattle, 
Washington. 

LEEP.  Edward  E.     1135  Lakeview  Drive. 
Schereville,  Indiana,  on  the  November 
18, 1980,  in  the  United  States  District 
Court,  Hammond,  Indiana. 

LEMERICH.  Edwin  J.,  Jr     Rural 
Delivery  1.  Box  156-A,  Forest  City, 
Pennsylvania,  convicted  on  March  1, 
1976,  in  the  New  Jersey,  Superior 
Court,  Middlesex  County. 

LIUZZI,  Anthony    5916  McKinley 
Street,  Hollywood,  Florida,  on  March 
30, 1977,  in  the  Broward  County 


Circuit  Court,  Fort  Lauderdale, 
Florida. 

LOHR,  Markwood  Dewey    2507  East 
7th  Kennewick,  Washington, 
convicted  on  January  13, 1961,  in  the 
Superior  Court.  Franklin  County, 
Washington. 

LUYCX.  Henery  Lawrence    Roote  1, 
Box  30,  Wiemer,  Texas,  convicted  on 
January  21, 1983,  in  the  228th  District 
Court  of  Harris  County.  Houston, 
Texas. 

MACKRELL.  Paul    1420  Hitching  Post 
Drive.  Green  River,  Wyoming, 
convicted  on  December  13, 1978.  in  the 
Sweetwater  County  District  Court, 
Wyoming. 

MARSHALL,  Bruce  Henry    4440  Mount 
Brynion  Road,  Kelso,  Washington, 
convicted  on  April  24, 1969,  in  the 
Cowlitz  County  Superior  Court. 
Washington. 

MA  R  TIN,  Eugene  Collins    604  Main 
Street,  Laurel,  Maryland,  convicted  on 
March  13, 1962;  and  on  December  18, 
1963,  in  the  Anne  Arundel  County 
Magistrate's  Court,  Odenton, 
Maryland. 

MATTHEWS,  Neal  Gary    204 

Greenbriar,  Shelbyville,  Tennessee, 
convicted  on  May  12, 1982,  in  the 
United  States  District  Court.  Middle 
District,  Tennessee. 

McGUINNOSS.  John  Thomas    347  First 
Avenue,  New  York,  New  York. 
convicted  on  February  8, 1982,  in  the 
Manhattan  Supreme  Court, 
Manhattan  Country,  New  York. 

McKENZIE.  Billy  Martin    Post  OfGce 
Box  36,  Germantown,  North  Carolina, 
convicted  on  May  12, 1972,  in  the 
United  States  District  Court 
Greensboro,  North  Carolina. 

McMillan,  James    Pioneer  Circle, 
Miles  City,  Montana,  convicted  on 
October  24, 1977.  in  the  16th  Judicial 
District,  Miles  City,  Montana. 

MILLER,  Matthew  Joseph    220  West 
Lindley  Street  Philadelphia, 
Pennsylvania,  convicted  on  August  24, 
1979,  in  the  City  of  Philadelphia 
District  Court,  Philadelphia, 
Permsylvania. 

MILLER,  Joseph  Steven    3649  Erato 
Street  New  Orleans,  Louisiana,  on 
September  8,  1978,  in  the  Orleans 
Parish  Criminal  District  Court  New 
Orleans,  Louisiana. 

MINGLEDORFF,  Jeremy  C.     107-A 
Limoges.  Duson,  Louisiana,  coovicted 
in  March  1980,  in  the  Untied  States 
District  Court,  Alexandria,  Louisiana. 

PHILLIPS,  Robert  DarreU    Post  Office 
Box  186,  Lanett,  Alabama,  convicted 
on  March  6, 1968.  in  the  United  States 
District  Court  of  Alabama, 
Montgomery,  Alabama. 
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PEEK,  Raymond  Ladean     243  North 
Welcome  Slough,  Cathlamet, 
Washington,  convicted  on  November 
13.  1978.  in  the  Wahkiakum  Superior 
Court,  Washington. 

PEIZL.  Ronald Duane    Rural  Route  l. 
Box  9,  Wahpeton.  North  Dakota, 
convicted  on  October  26.  1978,  in  the 
Richland  County  District  Court. 
Wahpeton.  North  Dakota. 

I'l.IMPER.  John  Robert     6601  Sivley. 
Houston,  Texas,  convicted  on  March 
27.  1970.  in  the  Dallas  County  Court. 
Dallas.  Texas. 

POOL.  BiUie  Ross     1820  North  Eiot  96th 
Avenue.  Norman,  Oklahoma, 
convicted  on  October  7.  1982.  in  the 
United  States  District  Court,  Western 
ludicial  District,  Oklahoma  City, 
Oklahoma. 

POWERS.  Stephen  Ray     3634  West 
Potter,  Phoenix.  Arizona,  convicted  on 
)uly  20.  1981,  in  the  Maricopa  County 
Superior  Court,  Phoenix,  Arizona. 

PROCTOR.  Kenneth  David    127  Rice 
Avenue,  Union,  South  Carolina, 
convicted  on  February  15,  1977.  in  the 
General  Sessions  Court.  Union.  South 
Carolina. 

R/LEY.  Earl D.     Post  Office  Box  94— 
Delaney  Road.  Plain  Dealing. 
Louisiana,  convicted  on  April  3,  1962. 
in  the  Logan  County  Circuit  Court, 
Arkansas. 

RIXGUETTE.  Thomas  M.     1534  South 

10th  Street.  Fargo.  North  Dakota. 

convicted  in  the  First  District  Court 

Cass  County,  North  Dakota 
RUSSELL.  Robert  lames    536  Onstott. 

Apartment  *4,  Yuba  City.  California. 

convicted  on  August  22, 1977.  in 

Kitsap  County  Superior  Court,  Kitsap 

County,  Washington. 
S.MLOR.  Edward  Allen     405  Alexander 

Street.  Kingsville.  Texas,  convicted  on 

April  28.  1980,  in  the  Brooks  Countv 

District  Court,  Texas. 

S.\RTAIN.  Aaron  L     Route  1,  Box  57- 
A,  Detroit  Michigan,  convicted  on 
June  19, 1981.  in  the  United  States 
District  Court.  Northern  District. 
Decatur.  Alabama. 

SCHAEFFER.  Johnnie  Leroy     713  South 
C  Street.  Rupert.  Idaho,  convicted  on 
December  15, 1881.  in  the  11th  Judicial 
District.  Idaho. 

SELLE.  Richard  S.     1940  East  County 
Road  East.  White  Bear  Lake, 
Minnesota,  convicted  on  October  9. 
1972,  in  the  Ramsey  County  District 
Court.  Saint  Paul,  Minnesota, 


SHOOF.  Roy  E.     5415  Southern  Court, 
Lot  41.  Fort  Wayne,  Indiana, 
convicted  on  April  6,  1942,  in  the 
Allen  County  Circuit  Court,  Indiana. 
SULLIVAN.  Rex  Stuart    Rural  Delivery 
«2.  Box  328-A,  Nashville,  Indiana, 
convicted  on  April  3.  1973.  in  the  20th 
Judicial  Circuit  Court.  Lee  County, 
Florida. 
SMITH.  Darnell  Otis     13935  216th 
Avenue  East,  Sumner.  Washington, 
convicted  on  March  30,  1966,  in  the 
Superior  Court,  Yamhill.  Oregon. 
SPOOXER.  Irvin  Bernard    129  Towne 
Square  Drive.  Newport  News. 
Virginia,  convicted  on  March  26,  1980. 
in  the  Eastern  Judicial  District  Court 
of  Virginia.  Newport  .News.  Virginia. 
STEPHE.X.  Kenneth  Lee    432  East 
Dartmoor  Avenue.  Cleveland.  Ohio, 
convicted  on  November  12.  1980.  in 
the  United  Slates  District  Court. 
Northern  District  of  Ohio,  Cleveland. 
STEVENSON.  Storm  J.     714  North  West 
189th  Lane,  Seattle.  Washington, 
convicted  on  August  15.  1979,  in  the 
King  County  Superior  Court. 
Washington. 
STEW.^RT.  Ernest  Gladmg    Route  4, 
Box  171,  Thomasville,  Georgia, 
convicted  on  March  12, 1975.  in  the 
Lowndes  County  Court,  Valdosta, 
Georgia. 
STOKESBERR  Y.  Allen  Lane    Route  1 
Box  422,  Vanceboro,  North  Carolina, 
convicted  on  January  22.  1968.  in  the 
Beaufort  County  Superior  Court. 
Washington,  North  Carolina. 
STUBER.  Richard  Paul    1423  Urdner 
Street.  Philadelphia,  Pennsylvania, 
convicted  on  September  20,  1960,  in 
the  Seventh  Police  District  Court, 
Philadelphia,  Pennsylvania. 
SU',4.V,  Robert  Anthony.  Jr     408  Red 
Pine  Estates.  Gilbert,  Minnesota, 
convicted  on  January  25.  1980.  in  the 
Saint  Louis  County  Superior  Court. 
Virginia,  Minnesota. 
TAMARGO.  Ray    5202  Neptune  Way. 
Tempa,  Florida,  convicted  on 
September  20. 1979.  in  the  United 
States  District  Court,  Middle  Judicial 
District  of  Florida,  Tampa.  Florida. 
TARR.  Thomas    12451  76th  Avenue. 
Allendale.  Michigan,  convicted  on 
June  27. 1980.  in  the  United  States 
District  Court,  Grand  Rapids. 
Michigan. 
TIERCE.  Richard  A.     3005  Park 
Highway,  Nenana.  Alaska,  convicted 
on  June  14.  1979.  in  the  Lincoln  County 
Circuit  Court.  Oregon. 


TRIMBLE,  Miltaa    4437  Hall  Park.  San 
Antonio,  Texas,  convicted  on 
November  25,  1957.  in  the  27th  Judicial 
District  Court.  Bell  County.  Texas. 

TWITE.  David  L    Rural  Route  2. 
Caledonia.  Minnesota,  convicted  on 
September  27, 1977.  in  the  Houston 
County  District  Court.  Caledonia. 
Minnesota. 

VANOURNEY.  Michael  Robert    Route 
1,  Filer.  Idaho,  convicted  on  November 
30.  1978.  in  the  Fifth  Judicial  District 
Court.  Idaho. 

VOYLES.  Winbum     Route  1.  Gamer 
Road.  Homer,  Georgia,  convicted  on 
January  28, 1968,  in  the  De  Kalb 
County  Superior  Court.  Decatur. 
Georgia. 

VtALKER.  Stephen  Elvm    Route  1.  Box 
1345.  Wapato.  Washington,  convicted 
on  April  27, 1977,  in  the  Superior 
Court,  Yakima  County,  Washington 

WARREN.  Francis  Randolph     550 
Creek  Road,  Newport  News.  Virginia, 
convicted  on  March  2.  1966,  in  the 
Circuit  Court,  Hampton,  Virginia. 

WEADER.  Eugene  E.     3397  Hulberton 
Roa--!,  Halberton,  New  York, 
convicted  on  June  17,  1978,  in  the 
Orleans  County  Court  New  York. 

YORK.  Jesse  Carter    Route  3,  Box  563, 
Yadkinvilie,  North  Carolina,  convicted 
on  November  9. 1955;  November  5. 
1959;  May  7. 1964;  and  on  May  14. 
1971,  in  the  United  States  District 
Court,  Winaton  Salem,  North 
Carolina. 

Compliance  with  Executive  Order  12291 

It  has  been  determined  that  this  notice 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291.  46  PR  13193 
(1981).  because  it  will  not  have  an 
annual  e^ect  on  the  economy  of  SlOO 
million  or  more;  it  will  not  result  in 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  empioyment, 
investment,  prtKhicttvity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Signed:  August  31.  1964. 

Stephen  E.  Htggiiis, 

Diivctor. 

IFK  One  84-^ia«  nM  ».4I>-M.  M*  MR) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date;  10:00  a.m.,  Wednesday. 
September  12, 1984. 

location:  Third  Floor  Hearing  Room, 
llll-18th  Street  NW.,  Washington,  DC. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

;.  Comments  to  EPA  on  Formaldehyde  ANPR 
The  Commission  will  consider  a  draft  letter 
to  the  Environmental  Protection  Agency 
concerning  thier  Federal  Register  Notice. 
"Formaldehyde;  Determination  of  Significant 
Risk;  Advance  Notice  of  Proposed 
Rulemaking  and  Notice." 

2.  Crib  Corner  Post  Extension  (Finials): 
Voluntary  Standard  Status 

The  staff  will  brief  the  Commission  on  the 
status  of  a  Voluntary  Standard  for  Crib 
Comer  Post  Extensions  (finials). 

3.  FR  Notice  on  Space  Heater  Revocation 
The  Commission  wiU  consider  a  revised 

Federal  Register  Notice  which  would  revoke 
the  Commission's  mandatory  standard 
requiring  the  oxygen  depletion  sensor  on 
unvented  gas-fired  space  heaters  (16  CFR, 
Part  1212). 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md.  20207,  301-492-6800. 
Sheldoa  D.  Butts, 

Deputy  Secretary, 

IFR  Doc.  04-24026  RIed  »-7-»4,  10-57  am| 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

September  5.  1984 

TIME  AND  date:  10:00  a.m..  Wednesday, 

September  12,  1984. 

place:  Room  600. 1730  K  Street,  NW., 
Washington,  D.C. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
§  552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  the  following: 

1.  Disciplinary  Proceeding  (Getz  Coal 
Sales).  Docket  No.  D  84-1. 

!t  was  determined  by  a  majority  vote 
of  Commissioners  that  this  meeting  be 
closed.  \ 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen,  (202)  653-5632. 

lean  H.  Ellen. 
Agenda  Clerk. 

iFR  Doc.  M-23073  Flied  9-7-84;  3iie  pm| 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

September  17,  1984. 

Pt^CE:  Marrirer  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l3t  Streets, 
NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  7.  1984. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc  84-:4(r2  Piled  9-7-84;  3:12  pmj 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

PREVIOUSLY  ISSUED:  September  4, 1984 
(Published  September  5, 1984,  page 
35069) 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

It  will  commence  at  9:30  a.m.  and 
continue  unitl  all  official  business  is 
completed;  Friday  September  14, 1984. 

CHANGE  IN  NOTICE:  Deletion  under 
MATTERS  TO  BE  CONSIDERED: 

Report  from  the  Office  of  Field  Services 
— Budget  and  Reorganization 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Thomas  J.  Opsut, 
Executive  Office,  (202)  272-4040. 

DATE  ISSUED:  September  7. 1984. 

Donald  P.  Bogard 

President. 

|FR  Doc  84-24095  Filed  9-7-84;  4.36  pm) 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

[NM-84-30] 

TIME  AND  DATE:  9  a.m.,  Tuesday, 
September  18, 1984. 

PLACE:  NTSB  Board  Room,  8th  Floor,  800 
Independence  Ave.,  SW.,  Washington, 
D.C.  20594. 

STATUS:  The  first  six  items  are  open  to 
the  public;  the  remaining  two  items  is 
closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report — Air  Canada 
Lockheed  L-1011,  CFTNJ.  near  Charleston, 
South  Carolina.  November  24, 1983. 

2.  Marine  Accident  Report — Capsizing  of 
the  U.S.  Offshore  Supply  Vessel  LA  VERNE 
HEBERT,  Gulf  of  Mexico.  November  9, 1983. 

3.  Safety  Study — The  Drunk  Driver  as  a 
Repeat  Offender. 

4.  Railroad  Accident  Report — Collision  of 
Amtrak  Train  No.  301  on  Illinois  Central  Gulf 
Railroad  with  .Marquette  Motor  Service 
Terminals.  Inc..  Delivery  Truck,  Wilmington. 
Illinois.  July  28,  1983. 

5.  Brief  of  Aviation  Accident — Lindale. 
Texas. 
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6.  Brief  of  Aviation  Accident— File  No. 
1928;  Beech  H35,  N4687D,  Tucson.  Arizona. 
February  18. 1983. 

7.  Opinion  and  Order  Aministrator  v. 
Buford,  Docket  SE-2S55:  disposition  of  the 
Administrator's  appeal. 

CONTACT  PERSON  FOB  MORE 
information:  Sharon  Flemmino.  f202) 
382-6525. 

H.  Ray  Smith,  Jr.. 

Federal  Register  Liaison  Officer 
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national  transportation  safety 
board 

(NM-84-29J 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  49  FR  34329. 
August  29.  1984. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a.m.,  Wednesday. 
September  5,  1984. 

CHANGE  IN  MEETING:  A  majority  of  the 
Board  determined  by  recorded  vote  that 
the  business  of  the  Board  required 
revising  the  agenda  of  this  meeting  and 
that  no  earlier  announcement  was 
possible.  The  following  item  was 
discussed  in  open  session; 

Staff  recommendation  not  to  hold  a  public 
hearing  or  deposition  proceeding  on  the  rear- 
end  collision  involving  an  intercity  bus  and  a 
tractor  semitrailer  near  Cheyenne.  Wyoming 
on  luly  18,  1984. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flemming.  (202) 
382-6525. 

H.  Ray  Smith,  Jr., 

Federal  Register  Liaison  Officer 
September  7.  1984. 

|FR  Doc  84-24057  Filed  B-7-84.  1:36  pm) 
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NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  September  10. 17.  24. 
1984  and  Week  of  October  1,  1984. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washington 
DC. 

STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  September  10 

Monday.  September  10 
2  00  p.m. 
Briefing  on  Steam  Generator  Generic 
Requirements  (Public  Meeting) 


Tuesday.  September  1 1 
2:00  p.m. 
Briefing  on  BWR  Pipe  Crack  Report  [Long 
Range  Plan)  (Public  Meeting) 

Thursday.  September  13 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  September  17 

Tentative 

Wednesday.  September  19 

10:00  a.m. 
Discussion  of  Management-Organization' 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  &  6) 

Thursday.  September  20 
10:00  a.m. 
Industry  Views  on  Decommissioning 
(Public  Meeting) 
2flOp.m. 
Quarterly  Progress  Report  on  Safety  Goal 
Evaluation  Report  (Public  Meeting) 
3:30  p.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday.  September  21 
10:00  am. 
Discussion  of  Board  Order  in  Shoreham 
(Open/Closed  to  be  determined) 
2:00  p.m. 

Discussion  of  Remaining  Questions  on 
Backfitting  (Public  Meeting) 

Week  of  September  24 

Tentative 

Thursday.  September  27 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  October  1 

Tentative 

Tuesday.  October  2 
10:00  a.m. 
Briefing/ Possible  Vote  on  UCS  2.206 
Petition  on  TMI-1  Emergency  Feedwater 
(Public  Meeting) 
2«)  p.m. 
Conhnuation  of  9/5  Discussion  of  Indian 
Point  Probabilistic  Risk  Assessment 
(Public  Meeting) 

Wednesday.  October  3 
2:00  p.m. 
Discussion  of  Reexamination  of  Exemption 
Process  (Public  Meeting) 

Thursday.  October  4 
10:00  a.m 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Ca!laway-1  (Public 
Meeting] 
2:00  p.m. 
Semi-Annual  Bnefing  on  Appraisal  of 
Operating  Experience  (Public  Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL:  (Recording) — (202)  634-1498. 


CONTACT  I 

iNroNHATlON.  Julia  Corrado  [202]  634- 

1410. 

GwrgeMuoaB. 

Office  of  the  Secretary. 

(F1I  Doc  84  Utmnud»-7-0k  &47  pn] 


SECURmES  AND  IXCNANM  < 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  tbe 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  10, 1984,  at  450 
Fifth  Street,  NW.,  Washington.  D.C. 

An  open  meeting  will  be  held  on 
Tuesday,  September  11, 1984  at  10:00 
a.m.,  in  Room  ICSO,  followed  by  a 
closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Coimsel  of  Uie 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c}  (4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (9)(i)  and  (10) 

Chairman  Shad  and  Commissioners 
Treadway,  Cox,  Marinaccio  and  Peters 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 
The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
September  11. 1984,  at  10:00  a.m..  will 
be: 

Consideration  of  an  application  filed  by 
Vanguard  Special  Tax-Advantaged 
Retirement  Fund,  et  al.  requesting  an  order  of 
the  Commission,  pursuant  to  Sections  6(c) 
and  17(d)  of  the  Investment  Company  Act  of 
1940  and  Rule  17d-l  thereunder,  to  permit  the 
Vanguard  Special  Tax-Advantaged 
Retirement  Fund  to  acquire  shares  of  funds 
within  the  Vanguard  Group  of  Investment 
Companies  in  excess  of  the  limitations 
imposed  by  Section  12(d)(1)  of  the  Act,  and  to 
permit  certain  affiliated  transactions 
otherwise  prohibited  by  Section  17,  For 
further  information,  please  contact  Mar>'  A 
Cole  at  (202)  272-3023. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
September  11, 1984,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Regulatory  matter  regarding  self-regulatory 
organizations. 
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Fonnal  orders  of  investigation. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  William 
Fowler  at  (202)  272-3077. 
Shiiley  E.  HoUis, 
Acting  Secretary. 
September  6, 1984. 

|FR  Doc  S4-24047  Filed  9-7-*«  U.2S  pm| 
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Tuesday 
September  11,  1984 


Part  II 


Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  816,  817,  and  855 
Surface  Coal  Mining  arid  Reclamation 
Operations;  Permanent '  Regulatory 
Program;  Use  of  Explosives;  General 
Requirements;  Certification  of  Blasters  In 
Federal  Program  States  and  on  Indian 
Lands;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  816,  817,  and  855 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Use  of  Explosives;  General 
Requirements;  Certification  of  Blasters 
in  Federal  Program  States  and  on 
Indian  Lands 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  (DOI) 
proposes  to  revise  its  rules  at  30  CFR 
Parts  816  and  817.  and  to  add  a  new  rule 
at  30  CFR  Part  8.55.  This  proposed  rule  is 
needed  to  comply  with  30  CFR  850.12. 
which  requires  that  each  regulator^ 
authority  promulgate  a  blaster 
certification  program  for  surface  coal 
mining  operations. 

The  proposed  rule  would  add 
identical  provisions  to  30  CFR 
816.61(c)(4)  and  817.61(c)(4),  which 
currently  impose  similar  requirements 
on  surface  and  underground  coal  mining 
operations  respectively.  In  each  of  these 
sections  two  new  paragraphs  would 
require  that  any  person  responsible  for 
blasting  operations  at  a  blasting  site:  (1) 
Have  a  current  blaster  certificate:  and 
(2)  give  direction  and  on-the-job  training 
to  persons  who  are  not  certified  and 
who  are  as.signed  to  the  blasting  crew  or 
assist  in  the  use  of  explosives.  In 
addition,  the  proposed  rule  would  revise 
§  817.61(c)(4)  by  deleting  the  existing 
requirement  that  persons  responsible  for 
blasting  operations  at  a  blasting  site  be 
familiar  with  "the  blasting  plan." 

Proposed  30  CFR  Part  855  would 
govern  the  training,  examination  and 
certification  of  blasters  by  OSM  for 
surface  coal  mining  operations  in 
Federal  Program  States  and  on  Indian 
lands.  It  would  apply  to  the  issuance, 
renewal,  reissuance  (recertification). 
suspension  and  revocation  of  an  OSM 
blaster  certificate,  replacement  of  a  lost 
or  destroyed  certificate,  and  reciprocity 
for  a  holder  of  a  certificate  issued  by  a 
State  regulatory  authority. 
dates:  OSM  will  accept  written 
comments  on  this  proposed  rule  until  5 
p.m.  eastern  time  on  October  11, 1984. 
Upon  request,  OSM  will  hold  public 
hearings  on  this  proposed  rule  at  9:30 
a.m.  eastern  time  on  October  9. 1984. 

Public  Hearings:  Upon  request,  OSM 
will  hold  public  hearings  on  the 
proposed  rule  in  Washington.  DC, 


Denver,  Colorado,  and  Knoxville, 
Tennessee  at  9;30  a.m.  local  time  on 
November  13, 1984.  Upon  request  OSM 
also  will  hold  public  hearings  in  the 
State  of  Georgia,  Idaho,  Massachusetts. 
Michigan.  North  Carolina.  Oregon, 
Rhode  Island,  South  Dakota,  and 
Washington  at  times  and  on  dates  to  be 
announced.  The  deadline  for  requesting 
a  hearing  is  5:00  p.m.  eastern  time  on 
October  23, 1984. 
address: 

Written  comments:  Hand-deliver  to 
the  Office  of  Surface  Mining, 
Administrative  Record.  Room  5315,  1100 
L  Street.  NW.,  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Mining, 
Administrative  Record,  Room  5315L, 
1951  Constitution  Avenue,  NW^ 
Washington,  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets, 
NW..  Washington,  DC:  Brooks  Towers. 
2d  Floor  Conference  Room.  1020 15th 
Street,  Denver,  Colorado:  and  the  Hyatt 
House,  500  Hill  Avenue,  SE..  Knoxville, 
Tennessee.  The  address  for  any  hearing 
scheduled  in  the  State  of  Georgia,  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island.  South 
Dakota,  or  Washington  will  be 
announced  prior  to  the  hearing. 
FOR  njRTHER  INFORMATION  CONTACT: 
James  Kress,  Office  of  Surface  Mining, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC.  20240;  Telephone:  202-343-5361 
(Commercial  or  ITS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  this 
proposed  rule  should  be  specific  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  change  that  is 
recommended.  OSM  requests  that, 
where  practicable,  commenters  submit 
five  copies  of  their  comments  (see 
"ADDRESSES").  Comments  received  after 
the  close  of  the  comment  period  (see 
"DATES")  may  not  be  considered  or 
included  in  the  Administrative  Record 
for  the  final  rule. 

Public  Hearing 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only.  The  times 
and  locations  scheduled  for  the  hearings 
are  specified  previously  in  this  notice 
(see  "OATls"  and  "addresses").  Any 
person  interested  in  making  an  oral  or 
written  presentation  at  a  hearing  should 


inform  James  Kress  (see  "FOR  further 
INFORMATION  CONTACT")  of  the  desired 
hearing  .ocation  by  5:00  p.m.  eastern 
time  four  working  days  prior  to  the 
Bchedulf'd  date  of  the  hearing.  If  no  one 
has  ccn'. icted  Mr.  Kress  to  express  an 
interest  in  participating  in  a  hearing  at  a 
given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record.  OSM 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  questions.  OSM 
also  requests  that  persons  who  plan  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  "ADDRESSES") 
an  advance  copy  of  their  testimony. 

U.  Background 

The  current  OSM  rules  governing  the 
training,  examination  and  certification 
of  blasters  are  codified  at  30  CFR 
Chapter  VII,  Subchapter  M.  Part  850  of 
Subchapter  M,  44  FR  9492  (March  4, 
1983).  establishes  requirements  and 
procedures  applicable  to  the 
development  of  regulatory  programs  for 
such  training,  examination  and 
certification.  Section  850.5  defines  the 
term  "blaster"  as  "a  person  directly 
responsible  for  the  use  of  explosives  in 
surface  coal  mining  operations  who  is 
certified  under  this  part." 

Section  850.12  provides  that  "(tjhe 
regulatory  authority  is  responsible  for 
promulgating  rules  governing  the 
training,  examination,  certification  and 
enforcement  of  a  blaster  certification 
program  for  surface  coal  mining 
operations."  Subsequent  sections  of  Part 
850  require  that  such  a  program  include 
specified  procedures.  OSM  is  the 
"regulatory  authority"  and  thus  is 
responsible  for  promulgating  a  blaster 
certification  program  in  States  with  a 
Federal  program  for  the  regulation  of 
surface  coal  mining  operations,  and  on 
Indian  lands.  This  rule  is  proposed  by 
OSM  to  meet  these  requirements  of  Part 
850. 

The  purview  of  the  proposed  rule  is 
limited  to  Federal  Program  States  and 
Indian  lands.  For  Federal  lands  in  a 
State  with  a  State  regulatory  program, 
the  training,  examination  and 
certification  of  blasters  is  governed  by 
the  State  program,  regardless  of  whether 
or  not  there  is  a  Federal-State 
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cooperative  agreement.  30  CFR 
740.11(a). 

III.  Discussion  of  Proposed  Rule 

Part  816— Permanent  Program 
Performance  Standards — Surface 
Mining  Activities 

Section  816.61    Use  of  Explosives: 
General  Requirements 

Section  850.12  of  30  CFR  requires  that 
the  regulatory  authority  promulgate 
rules  governing  the  enforcement  of  a 
blaster  certification  program.  A 
prerequisite  to  such  enforcement  is  a 
requirement  that  a  person  responsible 
for  blasting  operations  at  a  blasting  site 
have  a  current  blaster  certificate.  This 
requirement  currently  is  implicit  in 
several  provisions  of  30  CFR  816.61, 
which  contains  general  requirements  for 
the  use  of  explosives  in  surface  mining 
activities,  but  is  not  explicitly  stated.  To 
eliminate  any  potential  ambiguity,  OSM 
proposes  to  revise  §  816.61(c)(4){ii)  to 
explicitly  require  that  any  person 
responsible  for  blasting  operations  at  a 
blasting  site  have  a  current  blaster 
certificate. 

Section  850.13  of  30  CFR  requires  that 
the  regulatory  authority  establish 
procedures  which  require  that  persons 
who  are  not  certified  and  who  are 
assigned  to  a  blasting  crew  or  assist  in 
the  use  of  explosives  receive  direction 
and  on-the-job  training  from  a  blaster. 
Since  the  ultimate  responsibility  for  safe 
blasting  operations  lies  with  the  blaster 
responsible  for  operations  at  a  blasting 
site,  and  since  providing  direction  and 
on-the-job  training  to  the  blasting  crew 
is  necessary  for  safe  operations,  OSM 
proposes  to  impose  the  requirement  of 
§  850.13  directly  on  the  blaster  at  the 
blasting  site.  Accordingly,  OSM 
proposes  to  revise  S  816.61(c)(4)(iii)  to 
require  that  any  person  responsible  for 
blasting  operations  at  a  blasting  site 
give  direction  and  on  the  job  training  to 
persons  who  are  not  certified  and  who 
are  assigned  to  the  blasting  crew  or 
assist  in  the  use  of  explosives. 

Part  817— Permanent  Program 
Performance  Standards— Underground 
Mining  Activities 

Section  817.61    Use  of  Explosives: 
General  Requirements 

Section  817.61(c)  of  30  CFR,  which 
governs  underground  mining  activities, 
currently  contains  provisions  similar  to 
those  of  30  CFR  816.61(c).  which  governs 
surface  mining  activities.  OSM  proposes 
to  revise  S  817.61(c)(4)  in  the  same  way 
and  for  the  same  reasons  as  were  stated 
in  the  preceding  paragraph  for 
S  816.61(c)(4). 


In  addition.  OSM  proposes  to  revise 
§  817.61(c)(4)  by  deleting  the  existing 
requirement  that  persons  responsible  for 
blasting  operations  at  a  blasting  site  be 
familiar  with  "the  blasting  plan."  The 
reference  to  a  blasting  plan  was 
included  in  S  817.61(c)(4)  inadvertently 
when  two  similarly  worded  rules  were 
promulgated  concerning  the  use  of 
explosives  for  surface  and  underground 
mining  activities.  48  FR  9486  (March  4, 
1983).  However,  as  was  explained  in  the 
preamble  to  the  final  rule  at  30  CFR 
780.13(a).  which  requires  that  an 
application  for  surface  mining  activites 
include  a  blasting  plan,  a  blasting  plan 
is  not  required  for  underground  mining 
activities.  48  FR  9789  (March  8, 1983). 
Thus,  the  reference  to  a  blasting  plan  in 
existing  5  817.61(c)(4)  is  incorrect  and 
should  be  deleted. 

Part  855— Certification  of  Blasters  in 
Federal  Program  States  and  on  Indian 
Lands 

Section  855.1     Scope 

Proposed  Part  855  would  estabhsh 
rules  pursuant  to  30  CFR  Part  850  for  the 
training,  examination  and  certification 
of  blasters  by  OSM  for  surface  coal 
mining  operations  in  Federal  Program 
States  and  on  Indian  lands.  It  would 
govern  the  issuance,  renewal, 
reissuance  (recertification),  suspension 
and  revocation  of  an  OSM  blaster 
certificate,  replacement  of  a  lost  or 
destroyed  certificate,  and  reciprocity  for 
a  holder  of  a  certificate  issued  by  a 
State  regulatory  authority. 

As  explained  previously  (see:  II. 
Background),  Part  855  would  apply  to 
operations  where  OSM  is  the  regulatory 
authority,  specifically  in  Federal 
Program  States  and  on  Indian  lands.  For 
Federal  lands  in  a  State  with  a  Federal 
program,  Part  855  would  govern  the 
certification  of  blasters.  For  Federal 
lands  in  a  State  with  a  State  program, 
and  whether  or  not  there  were  a 
Federal-State  cooperative  agreement 
the  State  program  would  govern. 

Part  850,  on  which  this  proposed  part 
is  based,  provides  in  {  850.15(c)  for  the 
"recertification"  of  blasters.  In  drafting 
Part  855  it  was  found  that  the  exclusive 
use  of  the  word  "recertification"  would 
reduce  the  grammatical  clarity  of  the 
rule.  For  this  reason,  the  words 
"reissue"  "reissuance"  and 
"recertification"  are  used  in  the 
proposed  rule  with  equivalent  meaning. 

Section  855.10    Information  Collection 

The  information  collection 
requiremenU  in  Part  855  are  contained 
in  55  855.12(a)  and  855.13(b).  The  former 
requires  that  an  applicant  include  with 
his  or  her  application  satisfactory 


evidence  of  having  completed  trainii^  in 
the  me  of  explosives.  The  latter  raqotres 
that  an  applicant  provide  on  an  OBtA 
apphcation  Conn  informatioa  peitiaent 
to  determining  his  or  her  qualifications 
for  a  blaster  certificate,  and  ultimately 
to  identifying  him  or  her  as  the 
certificate  holder.  While  the  application 
form  itself  would  require  that  an 
applicant  state  his  or  her  training  in  the 
storage,  use  and  transportation  of 
explosives,  for  daxity  and  emphasis  this 
same  requirement  is  repeated  in 
5  855.12(a). 

Section  855.11    General  Requirements 

This  section  would  list  in  one  place 

the  general  requiremenU  a  person  must 
meet  to  qualify  for  an  OSM  blaster 
certificate.  To  qualify,  a  person  would 
have  to:  (1)  Be  at  least  18  years  old;  (2) 
be  qualified  and  have  worked  as  a 
blaster  for  at  least  2  of  the  3  years  prior 
to  submitting  an  apphcation:  or  have 
worked  under  the  direction  of  and 
received  on-the-job  training,  including 
practical  field  experience  in  blasting 
operations,  from  a  blaster  for  at  least  2 
of  the  3  years  prior  to  submitting  an 
application;  (3)  be  competent,  possess 
practical  knowledge  of  blasting 
techniques,  understand  the  hazards 
involved  in  the  use  of  explosives,  and 
exhibit  a  pattern  of  conduct  consistent 
with  the  acceptance  of  responsibility  for 
blasting  operations;  (4)  complete  blaster 
training  as  specified  in  5  855.12;  (5) 
submit  an  application  and  pay  a  fee  as 
specified  in  {  855.13;  (6)  pass  a  %vritten 
and  practical  examination  as  specified 
in  5  855.14;  and  (7)  not  be  subject  to 
suspension,  revocation  or  other  action 
under  5  855.17. 

Section  855.11(a)  is  intended  to  give  a 
potential  apphcant  an  overview  of  what 
he  or  she  must  do  to  qualify  for  an  OSM 
blaster  certificate.  Most  of  these 
qualifications  are  defined  in  greater 
detail  elsewhere  in  this  part.  Section 
855.11(b)  informs  the  potential  applicant 
that  the  specific  procedures  necessary  to 
qualify  depend  on  his  or  her  current 
certification  status,  as  specified  in  the 
subsequent  sections  of  this  part 

The  specific  requirements  in  5  855.11 
derive  primarily  from  Part  850.  Two 
exceptions  are  the  minimum  age  limit  of 
5  855.11(a)(1)  and  the  minimum 
experience  requirement  of  5  855.11(a)(2). 
OSM  proposes  that  18  years  is  the 
minimum  age  at  which  a  person 
reasonably  might  be  expected  to  have 
the  requisite  experience,  competence, 
training  and  knowledge  consistent  with 
the  acceptance  of  responsibility  for 
blasting  operations. 

Likewise,  as  the  minimum  qualifying 
experience  OSM  proposes  to  require 
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that  prior  to  applying  for  an  OSM 
blaster  certificate  an  applicant  either 
have  been  qualified  and  worked  for  at 
least  2  of  the  3  preceding  years  as  a 
blaster,  or  have  worked  for  a  similar 
period  under  the  direction  of  a  blaster. 
Although  the  definition  of  "blaster"  in 
S  650.5  includes  only  those  persons 
certified  tmder  Part  850,  in  the  transition 
period  immediately  following 
promulgation  of  this  rule  OSM  would 
interpret  the  word  "blaster"  in  this 
section  broadly  to  include  any  person 
who  is  licensed,  certified  or  otherwise 
authorized  by  OSM  or  a  State  to 
conduct  blasting  operations.  This  would 
give  an  applicant  in  the  transition  period 
credit  for  blasting  experience  gained 
prior  to  the  availability  of  certification 
imder  this  rule.  OSM  solicits  comment 
on  the  specific  types  of  authority  to 
conduct  blasting  operations  that  should 
be  recognized  as  qualifying  an  applicant 
in  this  transition  period. 

Section  855.12    Training 

Section  855.12(a]  would  require  that 
an  applicant  complete  within  3  years 
prior  to  applying  for  an  OSM  blaster 
certificate  OSM  or  equivalent  training  in 
the  subjects  specified  in  30  CFR 
850.13(b).  It  also  would  require  that  the 
applicant  include  with  his  or  her 
application  satisfactory  evidence  of 
having  completed  such  training.  The 
requirement  for  satisfactory  evidence  is 
included  to  impose  on  the  apphcant  the 
burden  of  proof  in  cases  where  OSM  has 
any  reason  to  doubt  either  the 
equivalence  or  completion  of  such 
training. 

Section  855.12(b)(1)  would  require  that 
OSM  provide  courses  or  otherwise 
ensure  that  courses  are  available  to 
train  persons  responsible  for  the  use  of 
explosives  in  surface  coal  mining 
operations.  This  would  implement  the 
requirement  of  S  850.13(b)  that  "[tjhe 
regulatory  authority  shall  ensure  that 
courses  are  available  to  train  persons 
responsible  for  the  use  of  explosives  in 
surface  coal  mining  operations."  Such 
training  would  include  all  of  the  subjects 
specified  in  30  CFR  850.13(b). 

Section  855.12(b)(2)  would  allow  OSM 
to  modify  the  training  required  of  an 
applicant  for  reissuance  of  a  certificate 
in  a  way  that  would  reflect  the  training 
the  applicant  previously  had  received. 
Under  this  provision,  OSM  would  be 
able  to  design  the  training  of  an 
applicant  for  recertification  to  eliminate 
duplication  and  to  reflect  any 
developments  that  might  have  occurred 
since  he  or  she  last  received  blaster 
training.  Where  appropriate,  OSM  under 
this  provision  could  waive  the  training 
requirement  entirely. 


Section  855.13    Application  and  fee 

Section  855.13(a)  would  require  that 
any  person  seeking  an  OSM  blaster 
certificate:  (1)  Complete  and  submit  to 
OSM  an  application  on  a  prescribed 
form;  (2)  submit  with  the  application  a 
nonrefundable  fee;  and  (3)  for  certificate 
issuance,  renewal  or  reissuance,  submit 
the  application  and  fee  at  least  60  days 
in  advance  of  the  desired  date  of 
examination,  certificate  expiration,  or  a 
combination  of  both. 

Section  855.13(b)  would  require  that 
OSM  make  available  to  any  person  an 
application  form  on  which  each 
applicant  would  be  required  to  provide 
specified  information  regarding  his  or 
her  qualifications  for  an  OSM  blaster 
certificate,  and  such  additional 
information  as  OSM  may  require.  It  also 
would  require  that  C3M  explain  on  the 
form  any  differences  in  the  information 
required  for  certificate  issuance, 
renewal  or  reissuance,  replacement  of  a 
lost  or  destroyed  certificate,  or  a 
certificate  through  reciprocity.  The  form 
would  include  a  statement  in 
accordance  with  law  that  the 
information  provided  is  true  and 
accurate  in  the  best  knowledge  and 
belief  of  the  applicant,  and  would 
require  the  signature  of  the  applicant. 

OSM  proposes  to  use  a  prescribed 
application  form  to  simplify  the 
application  process  from  the  standpoint 
of  both  the  applicant  and  OSM.  The 
form  would  assist  the  applicant  in 
determining  and  providing  the 
information  required  for  each  of  the 
various  categories  of  certificate.  It  also 
would  assist  OSM  by  imposing  on  the 
application  process  a  high  degree  of 
organization,  uniformity  and 
consistency.  The  information  specified 
in  the  rule  is  the  minimum  required  by 
OSM  to  review  an  applicant's 
qualifications  and  process  an  OSM 
blaster  certificate. 

The  fee  sdiedule  in  §  855.13(a)(2)  is 
proposed  under  the  authority  of  section 
9701  of  Pub.  L.  97-258,  96  Stat.  1051  (31 
U.S.C.  9701),  which  prior  to  editorial 
revision  and  recodification  was  section 
501  (31  U.S.C.  483(a))  of  the  Independent 
Offices  Appropriation  Act  (lOAA). 
Section  9701  authorizes  an  agency  to 
prescribe  regulations  establishing  the 
charge  for  a  service  or  thing  of  value 
provided  by  the  agency.  The  charge 
shall  be  fair  and  based  on  the  costs  to 
the  government,  the  value  of  the  thing  or 
service  to  the  recipient,  the  public  policy 
or  interest  served,  and  other  relevant 
facts. 

The  fees  in  5  855.13(a)(2)  were  derived 
by  calculating  the  direct  and  indirect 
costs  OSM  expects  to  incur  in  the 
certification  process.  For  the  issuance  or 


reissuance  of  a  certificate,  the 
application  fee  includes  the  cost  of  an 
examination.  For  renewal  or 
replacement  of  a  certificate,  or  a 
certificate  through  reciprocity,  the  fee 
includes  only  the  cost  of  processing  the 
application  and  certificate,  since  no 
examination  is  required.  There  would  be 
no  additional  fee  for  a  temporary 
certificate,  the  cost  of  which  would  be 
covered  by  the  underlying  application 
fee.  OSM  is  not  proposing  at  this  time  a 
fee  for  the  training  of  blasters,  but  may 
do  so  after  the  cost  of  providing  such 
training  is  determined. 

As  shown  by  the  following  table,  the 
proposed  fee  for  the  issuance  or 
reissuance  of  an  OSM  blaster  certificate 
is  $122.  This  would  include  the  cost 
OSM  expects  to  incur  in  the  clerical 
processing  and  technical  review  of  the 
application;  developing,  administering, 
renting  the  facility  for,  and  grading  the 
examination;  and  processing  the 
certificate. 

Fee  Calculation  for  Certircate  Issuance 
AND  Reissuance 
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The  proposed  fees  for  certificate 
renewal  and  for  a  certificate  through 
reciprocity  are  each  $61.  The  fee 
calculation  for  these  certificates  is 
similar  to  that  for  issuance  and 
reissuance,  except  that  examination  is 
not  included.  For  certificate  replacement 
the  proposed  fee  is  $28,  which  includes 
only  the  cost  of  the  clerical  processing 
of  the  application  and  certificate. 

OSM  has  proposed  the  deadlines  for 
submission  of  an  appHcation  in 
S  B55.13(a){3)  to  provide  sufficient  time 
for  administrative  processing  of  the 
application  and  examination  of  the 
applicant.  Under  this  provision  the 
applicant  is  responsible  for  submitting 
an  application  in  sufficient  time  to 
prevent  the  lapse  of  his  or  her 
certification,  to  take  an  examination,  or 
to  obtain  a  certificate  by  a  desired  date. 
Unless  a  temporary  certificate  is  issued. 
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a  person  whose  certificate  has  expired 
may  not  conduct  blasting  operations 
until  the  certificate  is  renewed  or 
reissued,  or  a  new  certificate  is  issued. 
Thus,  failure  to  file  a  timely  application 
may  result  ill  the  lapse  of  a  blaster's 
certificate,  and  the  inability  to  work  as  a 
blaster.  The  specified  periods  are  the 
minimum  needed  by  OSM  to  ensure 
timely  processing  of  an  application  and 
examination  of  the  applicant.  The  direct 
consequence  of  a  failure  to  comply  with 
these  minimum  periods  would  be  limited 
to  a  potential  delay  in  certificate 
issuance,  renewal  or  reissuance. 

While  subsequent  5  855.15(e)  provides 
that  OSM  may  issue  a  temporary 
certificate  to  an  applicant  who 
demonstrates  that  his  or  her  OSM 
blaster  certificate  has  expired  for 
reasons  beyond  his  or  her  control,  OSM 
has  not  included  in  the  proposed  rule 
any  general  provision  governing  the 
renewal  or  reissuance  of  an  expired 
certificate.  However,  it  is  foreseeable 
that  a  certificate  holder  may  through 
oversight  or  otherwise  apply  for  renewal 
or  reissuance  of  an  already  expired 
certificate.  OSM  solicits  comments  on 
how  to  deal  with  this  situation,  and 
particularly  whether  there  should  be  a 
deadline,  such  as  one  year,  following 
certificate  expiration  after  which  an 
applicant  would  have  to  meet  the 
quahfications  and  follow  the  procedures 
for  initial  certificate  issuance. 

Section  855  14    Examination 

Section  855.14(a)  would  require  that 
an  applicant  for  the  issuance  or 
reissuance  of  an  OSM  blaster  certificate 
pass,  and  §  855.14(b)  would  require  that 
OSM  schedule  and  hold,  a  written  and 
practical  examination  on  the  subjects 
required  by  30  CFR  850.14.  Section 
855.14(a)  would  require  that  the 
applicant  pass  the  examination  after 
submitting  his  or  her  application  to 
clearly  indicate  that  passing  a  previous 
examination  does  not  fulfill  this 
requirement  The  examination  at  a 
minimum  would  include  an  objective 
question  test,  a  blasting  log  simulation 
problem,  and  a  practical  wiring 
simulation  problem. 

An  applicant  who  desired  to  take  a 
scheduled  examination  would  be 
required  by  proposed  §  855.13(a)(3)  to 
submit  his  or  her  application  to  OSM  at 
least  60  days  prior  to  the  examination 
date.  Under  proposed  §  855.13(b),  the 
applicant  would  specify  the  desired 
examination  date  in  the  application 
itself.  This  filing  deadline  would  enable 
OSM  to  process  the  application  and 
determine  in  advance  the  personnel  and 
facilities  necessary  to  meet  the  demand 
for  an  examination.  It  is  expected  that 
OSM  routinely  would  circulate  an 


examination  schedule  for  the 
infonnation  of  prospective  applicants. 
Section  855.14(b)(3)  would  authorize 
OSM  to  modify  the  examination  given  to 
an  applicant  for  certificate  reissuance 
(recertification)  to  reflect  previous 
examination.  Under  this  provision.  OSM 
would  be  able  to  design  the  examination 
for  an  applicant  for  recertification  to 
eliminate  duplication  and  to  reflect  any 
developments  that  might  have  occiured 
since  he  or  she  last  was  examined. 
Where  appropriate,  this  would  enable 
OSM  to  waive  the  examination 
requirement  entirely, 

Section  855.14(c)  would  allow  an 
applicant  who  fails  an  examination  to 
apply  for  reexamination.  However,  no 
person  could  take  more  than  2 
examinations  in  one  12  month  period. 
OSM  has  proposed  this  limit  to  ensure 
that  candidates  for  reexamination  allot 
sufficient  time  to  study  and  gain  the 
practical  experience  necessary  to 
prevent  repeated  examination  failures. 
Because  a  significant  amount  of  time 
may  elapse  between  failure  and 
reexamination,  with  corresponding 
changes  in  the  information  provided  by 
the  applicant,  a  candidate  for 
reexamination  would  be  required  to 
submit  an  entire  new  application. 
Because  the  costs  associated  with 
processing  the  new  application  and 
conducting  the  reexamination  would  be 
the  same  as  for  the  original  application, 
a  new  fee  also  would  be  required. 

Section  855.14(d)  would  authorize 
OSM  to  reject  the  application  of  anyone 
who,  without  good  cause,  fails  to  attend 
an  examination  after  OSM  has  granted 
his  or  her  request  for  admission. 

Section  855.15    Certification 

Section  855.15(a)  would  require  OSM 
to  motify  an  applicant  for  certificae 
issuance  or  reissuance:  (1)  Either  that 
his  or  her  application  is  timely  and 
complete,  or  of  any  deficiency;  and  (2) 
that  his  or  her  request  for  admission  to  a 
scheduled  examination  either  is  granted 
or  denied.  This  requirement  would  not 
apply  to  applications  for  certificate 
renewal  or  replacement,  or  for  a 
certificate  through  reciprocity,  because 
they  would  not  involve  the  long 
processing  times  required  for  certificate 
issuance  and  reissuance.  For  the  former 
types  of  certification,  the  grant  or  denial 
of  the  certificate  itself  by  OSM  would 
give  the  applicant  sufficient  timely 
notice  of  the  status  of  his  or  her 
application. 

Section  855,1 5(b)  would  require  OSM 
to:  (1)  Issue  or  reissue  an  OSM  blaster 
certificate  to  any  qualified  applicant 
who  completes  the  required  training, 
passes  the  required  examination,  and  is 
found  by  OSM  to  be  competent  and  to 


have  the  necessaiy  knowledge  and 
experience  to  accept  responsibility  for 
blasting  operations;  (2)  renew  one  time 
the  OSM  blaster  certificate  of  any 
qualified  applicant  (3)  replace  Ae  OSM 
blaster  certificate  of  any  qualified 
applicant  who  presents  satisfactory 
evidence  that  his  or  her  certificate  was 
lost  or  desbx)yed;  or  (4)  issue,  renew, 
reissue  or  replace  an  OSM  blaster 
certificate  through  reciprocity  as 
provided  in  subsequent  {  855.16.  The 
term  "qualified  applicant"  is  included  in 
this  section  to  ensure  that  all  of  the 
requiremenU  of  this  part  are  taken  into 
consideration  by  OSM  in  the 
certification  process. 

The  terms  for  which  OSM  would 
issue,  renew,  reissue  or  replace  a  blaster 
certificate  are  specified  by  {  855.15(c). 
OSM  would  issue  an  irutial  certificate 
for  a  term  to  expire  3  years  fi-om  die 
date  of  issuance.  OSM  would  renew  or 
reissue  a  certificate  for  a  term  to  expire 
3  years  &t)m  the  expiration  date  of  the 
applicant's  current  certificate.  This 
would  provide  for  continuity  of 
certification  without  penalizing  an 
applicant  who  seeks  early  renewal  or 
reissuance,  and  without  extending  the 
certification  of  a  later  applicant.  A 
replacement  certificate  would  expire  on 
the  same  date  as  the  applicant's  lost  or 
destroyed  certificate. 

A  certificate  issued,  renewed  or 
reissued  through  reciprocity  would 
expire  80  days  after  the  expiration  date 
of  the  corresponding  State  certificate. 
The  60  day  extension  would  avoid  a 
potential  lapse  of  OSM  certification  in 
the  period  when  OSM  is  processing  a 
reciprocity  application.  Since  an 
applicant  could  seek  reciprocity  only 
after  the  corresponding  state  certificate 
were  renewed  or  reissued,  the  OSM 
renewal  or  reissuance  process  would 
necessarily  lag  behind  that  of  the  State. 
If  the  State  and  OSM  certificates 
expired  on  the  same  date  it  might  not  be 
possible  to  apply  to  OSM  for  renewal  or 
reissuance  before  the  OSM  certificate 
expired. 

Section  855.15(d)  would  prohibit  OSM 
from  renewing  a  certificate  more  than 
one  time.  This  limitation  to  a  single 
renewal  is  necessary  to  ensure  that  at  fl 
year  intervals  blasters  receive  the 
training  and  examination  required  to 
maintain  and  establish  the  competence, 
knowledge  and  experience  necessary  to 
accept  responsibility  for  blasting 
operations.  A  blaster  who  held  a 
renewed  certificate  and  desired  to 
maintain  his  or  her  certification  would 
be  required  to  apply  to  OSM  for 
recertification  before  his  or  her 
certificate  expired. 
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Section  855.15(e)  would  authorize 
OSM  to  isaue  a  temporary  OSM  blaster 
certificate  for  a  maximum  term  of  90 
days  to  an  applicant  who  demonstrates 
that  his  or  her  current  certificate  is 
about  to  expire  for  reasons  beyond  his 
or  her  control. 

Section  855.15(f)  would  require  that 
the  holder  of  an  OSM  blaster  certificate 
comply  with  the  conditions  specified  in 
30  CFR  8Sai5(d)  and  850.15(e).  These 
conditions  concern  protection  of  a 
certificate,  exhibiting  a  certificate  upon 
request,  and  prohibitions  against  the 
assignment  or  transfer  of  a  certificate 
and  ther  delegation  of  a  blaster's 
responsibility. 

Section  855.16    Reciprocity 

Secion  855.16(a)  would  allow  any 
person  who  holds  a  current  blaster 
certificate  issued  by  a  State  regulatory 
authority  under  an  OSM-approved  State 
blaster  certification  program  with  rules 
not  less  effective  than  proposed  Part  855 
to  apply  to  OSM  for  a  blaster  certificate 
through  reciprocity.  The  State  must  have 
an  approved  blaster  certification 
program,  and  not  merely  an  approved 
State  Program,  since  in  some  instances 
the  latter  might  exist  without  the  former. 

Section  855.16(b)  would  authorize 
OSM  to  issue,  renew  or  reissue  an  OSM 
blaster  certificate  to  a  qualified 
applicant  for  a  certificate  through 
reciprocity  who  demonstrates  that  he  or 
she.  and  whom  OSM  finds,  has  a  current 
blaster  certificate  issued,  renewed  or 
reissued  by  a  State  regulatory  authority 
under  an  OSM-approved  State 
certification  program  with  rules  no  less 
effective  than  proposed  Part  855.  The 
requirement  that  the  State  certification 
program  be  "no  less  effective"  is 
intended  to  encompass  all  of  the 
requirements  of  this  proposed  part,  and 
particularly  those  governing  the 
frequency  and  content  of  training  and 
examination,  and  the  term  of 
certification.  OSM  proposes  to  grant 
reciprocity  to  qualified  applicants  to 
avoid  unnecessary  duplication  of  the 
certification  process,  but  not  at  the 
expense  of  compromising  any  of  these 
requiiements. 

The  application  and  fee  procedures 
for  a  certificate  through  reciprocity 
would  be  as  specified  in  S  855.13,  the 
term  and  conditions  of  certification 
would  be  as  specified  in  9  S  855.15(c] 
and  855.15(f),  and  suspension  and 
revocation  would  be  governed  by 
I  855.17. 

Where  the  original  certificate  were 
issued  through  reciprocity,  S  855.18(c) 
would  allow  renewal  or  reissuance  only 
through  reciprocity,  and  only  if  the 
corresponsing  State  certificate  were 
renewed  or  reissued  by  the  State 


regulatory  authority.  This  provision 
would  prevent  an  appUcant  from  using 
reciprocity  as  the  initial  step  toward  Ml 
OSM  certification.  An  applicant  issued 
an  OSM  certificate  through  reciprocity 
would  have  to  continue  to  rely  on 
reciprocity  unless  he  or  she  applied 
direcUy  for  full  OSM  certification. 

Section  855.16(d)  would  authorize 
OSM  to  replace  the  OSM  blaster 
certificate  on  any  qualified  applicant 
who  presented  satisfactory  evidence 
that  his  or  her  certificate  issued, 
renewed  or  reissued  through  reciprocity 
was  lost  or  destroyed. 

Section  855.17    Suspension  and 
revocation 

Section  855.17(a)  would  authorize,  or 
upon  a  finding  of  willful  conduct  of  the 
blaster  require,  OSM  to  suspend  for  a 
definite  or  indefinite  period,  revoke,  or 
take  other  necessary  action  on  the 
certificate  of  a  blaster  for  any  of  the 
reasons  stated  in  30  CFR  850.15(b). 
These  reasons  include  noncomphance 
with  any  order  of  the  regulatory 
authority;  unlawful  use  in  the  workplace 
of,  or  current  addiction  to,  alcohol, 
narcotics  or  other  dangerous  drugs; 
violation  of  any  provision  of  State  of 
Federal  explosives  laws,  or  regulations; 
and  providing  false  information  or  a 
misrepresentation  to  obtain 
certification.  OSM  would  be  required  to 
make  the  nature  and  duration  of  the 
suspension,  revocation  or  other  action 
commensurate  with  the  cause  of  the 
action  and  what  the  blaster  does  to 
correct  it.  Where  OSM  has  reliable 
information  which  demonstrates  that  the 
storage,  use  or  transportation  of 
explosives  by  a  blaster  is  likely  to 
threaten  public  safety  or  the 
environment,  OSM  would  be  required  to 
suspend  the  certificate  of  the  blaster  as 
soon  as  is  practicable. 

Section  855.17(b)  would  require  that. 
when  practicable,  OSM  provide  to  the 
affected  blaster  vmtten  notice  and  the 
opportunity  for  an  informal  hearing  prior 
to  suspending,  revoking  or  taking  other 
action  on  an  OSM  blaster  certificate.  It 
would  require  OSM  to  limit  any  action 
taken  without  such  notice  and 
opportunity  to  a  temporary  suspension 
pending  a  decision  on  final  suspension, 
revocation  or  other  action  after  such 
notice  and  opportunity  have  been 
provided. 

Section  855.17(c)  would  require  OSM 
to  notify  the  affected  blaster  of  its  final 
decision  on  his  or  her  OSM  blaster 
certificate,  including  the  reason  for  any 
suspension,  revocation  or  other  action, 
by  certified  mail  within  30  days  after 
written  notice  and  the  opportunity  for 
an  informal  hearing.  OSM  seeks  public 
comment  suggesting  specific  procedures 


that  might  be  included  in  the  rule  to    . 
facilitate  the  required  informal  hearing 
process.  If  the  affected  certificate  were 
issued  through  reciprocity,  OSM  would 
be  required  to  notify  the  State  regulatory 
authority  of  its  action.  A  person  whose 
OSM  blaster  certificate  is  suspended, 
revoked  or  subjected  to  other  action 
would  have  the  right  to  appeal  the 
decision  of  OSM  to  the  Department  of 
the  Interior  Board  of  Land  Appeals. 

Section  855.17(d)  would  require  that 
upon  receiving  notice  of  suspension, 
revocation  or  other  action  a  blaster 
immediately  surrender  to  OSM  his  or 
her  OSM  blaster  certificate. 

Section  855.17(e)(1)  would  allow  a 
person  whose  OSM  blaster  certificate  is 
suspended  for  an  indefinite  term  to  seek 
reinstatement  by  submitting  to  OSM 
evidence  that  the  cause  of  the 
suspension  has  been  corrected. 

Section  855.17(e)(2)  would  allow  a 
person  whose  OSM  blaster  certificate 
was  revoked  to  apply  to  OSM  for 
recertification,  and  would  require  that 
he  or  she  inclode  in  the  application 
evidence  that  the  cause  of  the 
revocation  has  been  corrected. 

Section  855.17(f)(1)  would  require  that 
OSM  reinstate  a  suspended  OSM 
blaster  certificate  when  the  term  of  a 
definite  suspension  expires,  or  when 
OSM  finds  that  the  cause  of  an 
indefinite  suspension  has  been 
corrected,  by  returning  the  certificate  to 
the  blaster  with  notice  of  reinstatement. 

Section  855.17(f)(2)  would  authorize 
OSM  to  reissue  an  OSM  blaster 
certificate  to  an  applicant  whose 
certificate  was  revoked  if  OSM  finds 
that  the  cause  of  the  revocation  has 
been  corrected,  and  that  the  applicant 
meets  all  other  applicable  requirements 
of  this  part. 

Section  855.17(g)  would  require  that 
OSM  suspend,  revoke  or  take  other 
action  on  an  OSM  blaster  certificate 
issued,  renewed  or  reissued  through 
reciprocity  if  the  State  regulatory 
authority  suspends,  revokes  or  takes 
other  action  on  the  corresponding  State 
certificate. 

rv.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507.  The  information  is  needed  to  meet 
the  requirements  of  sections  504,  515, 
516,  710  and  719  of  Pub.  L.  95-87,  and 
will  be  used  by  OSM  in  the  certification 
of  blasters.  The  obligation  to  respond  is 
mandatory. 
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Executive  Order  12291 

The  DOl  has  examined  the  proposed 
rule  according  to  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  has  determined  that  it  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis.  The  proposed  changes 
will  not  have  an  inimical  effect  on  the 
investment  or  productivity  of  United 
States  coal  operators.  Employment  in 
the  coal  industry  will  not  be  adversely 
affected  since  the  rule  would  not  affect 
coal  production  procedures.  There  also 
would  be  no  deleterious  effect  on  the 
ability  of  United  States  coal  operators  to 
compete  with  foreign  coal  operators  in 
the  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  DOI  also  has  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  cost  to  an  operator 
or  a  blaster  fbr  a  certificate  is  minimal. 

National  Environmental  Policy  Act 

To  the  extent  the  proposed  rule  would 
govern  the  certification  of  blasters  in 
Federal  Program  States  it  is  part  of  a 
Federal  program,  the  promulgation  of 
which  is  exempt  under  section  702(dl  of 
SMCRA,  30  U.S.C.  1292(d).  from 
compliance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (N'EPA).  42  U.S.C.  4332(2)(C). 

To  the  extent  the  proposed  rule  would 
govern  the  certification  of  blasters  on 
Indian  lands,  OSM  has  prepared  a  draft 
environmental  assessment  (EA)  and  has 
made  interim  finding  that  it  would  not 
significantly  affect  the  quality  of  the 
human  environment.  The  draft  EA  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  listed  previously  (see 
"ADDRESSES").  A  final  EA  will  be 
completed  and  a  final  finding  made  on 
the  significance  of  any  resulting  impacts 
prior  to  issuance  of  the  final  rule. 

List  of  Subjects 

30  CFR  Part  816 

Coal  mining,  Environmental 
protection,  Reporfing  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  817 

Coal  mining.  Environmental 
protection.  Reporting  and  recordkeeping 
requirements,  Underground  mining. 

30  CFR  Part  855 

Coal  mining.  Explosives,  Indian  lands. 
Intergovernmental  relations.  Safety, 
Surface  mining.  Training  program. 
Underground  mining. 


Accordingly,  it  is  proposed  to  amend 
30  CFR  parts  816  and  817,  and  add  Part 
855  as  follows: 

Dated;  )ujie  2a  1984. 
Leona  A.  Power, 

Acting  Assistant  Secretary  for  Land  and 
Minerals  Management. 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTIVITIES 

1.  The  authority  citation  for  Part  816 
reads  as  follows: 

Authority:  Pub.  L.  95-87  (30  U.S.C.  1201  e> 
seq  ),  unless  otherwise  noted 

2.  Paragraph  (c)(4)  of  §  816.61  is 
revised  to  read  as  follows: 

§  816.61     Use  o(  explosives:  General 
requirements. 


(c)  •  •  • 

(4j  Any  person  responsible  for 
blasting  operations  at  a  blasting  site 
shall — 

(i)  Be  familiar  with  the  blasting  plan 
and  site-specific  performance  standards; 

(ii)  Have  a  current  blaster  certificate; 
and 

(iii)  Give  direction  and  on-the-job 
training  to  persons  who  are  not  certified 
and  who  are  assigned  to  the  blasting 
crew  or  assist  in  the  use  of  explosives. 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

3.  The  authority  citation  for  Part  817 
reads  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201  et 

seq). 

4.  Paragraph  (c)(4)  of  {  817.61  is 
revised  to  read  as  follows: 

§  B 1 7.6 1     Use  of  axpiosi ves:  General 
requiremants. 


(c)  *  '  * 

(4)  Any  person  responsible  for 
blasting  operations  at  a  blasting  site 
shall— 

(i)  Be  familiar  with  the  site-specific 
performance  standards; 

(li)  Have  a  current  blaster  certificate; 
and 

(iii)  Give  direction  and  on-the-job 
training  to  persons  who  are  not  certified 
and  who  are  assigned  to  the  blasting 
crew  or  assist  in  the  use  of  explosives. 

SUBCHAPTER  M— TRAINING, 
EXAMINATION.  AND  CERTIRCATION  OF 
BLASTERS 

5.  In  Subchapter  M.  Part  855  is  added 
as  follows: 


PART  SSS-CERTIFICATION  OF 
BLASTERS  IN  FEDERAL  PROGRAM 
STATES  AND  ON  INDIAN  LANDS 

Sec. 

855.1  Scope. 

855.10  Information  collection. 

855.11  General  requirements. 

855.12  Training. 

855.13  Application  and  fee. 

855.14  Examination. 

855.15  Certification. 

855.16  Reciprocity. 

855.17  Suspension  and  revocation. 

Authority:  Pub  L  95-87  (30  U.S.C  1201  et 
seq  )  Sec.  855.13  also  issued  under  sec.  9701, 
Pub.  L.  97-258  (31  U.S.C.  9701). 

§855.1    Scopa. 

This  part  establishes  rules  pursuant  to 
Part  850  of  this  chapter  for  the  training, 
examination  and  certification  of  blasters 
by  OSM  for  surface  coal  mining 
operations  in  States  with  Federal 
programs  and  on  Indian  lands.  It 
governs  the  issuance,  renewal, 
reissuance  (recertification),  suspension 
and  revocation  of  an  OSM  blaster 
certificate,  replacement  of  a  lost  or 
destroyed  certificate,  reciprocity  for  a 
holder  of  a  certificate  issued  by  a  State 
regulatory  authority. 

§  855. 1 0    Infonnatlon  collaetioa 

The  information  collection 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and 

assigned  clearance  number . 

This  information  is  needed  to  meet  the 
requirements  of  sections  504,  515  and 
719  of  Pub.  L.  95-87,  and  will  be  used  by 
OSM  in  the  certification  of  blasters.  The 
obligation  to  respond  is  mandatory. 

{  885. 1 1     General  raqulrements. 

(a)  To  quahfy  for  an  OSM  blaster 
certificate,  a  person  shall — 

(1)  Be  at  least  18  years  old; 

(2)  Have  been  qualified  and  worked 
as  a  blaster  for  at  least  2  of  the  3  years 
prior  to  submitting  an  appUcation;  or 
have  worked  under  the  direction  of  and 
received  on-the-job  training,  including 
practical  field  experience  in  blasting 
operations,  from  a  blaster  for  at  least  2 
of  the  3  years  prior  to  submitting  an 
application; 

(3)  Be  competent,  possess  practical 
knowledge  of  blasting  techniques, 
understand  the  hazards  involved  in  the 
use  of  explosives,  and  exhibit  a  pattern 
of  conduct  consistent  with  the 
acceptance  of  responsibility  for  blasting 
operations; 

(4)  Complete  blaster  training  as 
specified  in  §  855.12; 

(5)  Submit  an  application  and  pay  a 
fee  as  specified  in  §  855.13; 


35720            Federal  Regiater  /  Vol.  49.  No.  177'/  Tuesday.  September  11.  1984  /  Proposed  Rules 

(6)  Pass  a  written  and  practical  (b)  OSM  shall  make  available  to  any  shall  notify  the  applicant  either  that  his 
examination  as  specified  in  {  855.14;  person  seeking  an  OSM  blaster  or  her  application  is  timely  and 

and  certificate  an  apphcation  fonn  on  which  complete,  or  of  any  deficiency,  and  that 

(7)  Not  be  subject  to  suspension.  each  applicant  shall  state  his  or  her  his  or  her  request  for  admission  to  a 
revocation  or  other  action  under  name;  address;  date  of  birth;  Social  scheduled  examination  either  is  granted 
§  885.17.  Security  number  height;  weight;  color  of  or  denied. 

(b)  The  specific  procedures  by  which  hair  and  eyes;  highest  level  of  education;          (b)  Certificate  issuance,  renewal, 

an  applicant  shall  qualify  for  an  OSM  training  in  the  storage,  use  and  reissuance  (recertification)  and 

blaster  certificate  under  paragraph  (a)  of  transportation  of  explosives;  blasting  replacement.  OSM  shall 

this  section  depend  on  his  or  her  current  experience;  employment  history;  blaster           mj  iggyg  or  reissue  an  OSM  blaster 

cerUfication  status.  These  procedures  license  and  certification  history;  desired  cerUficate  to  any  qualified  applicant 

are  specified  in  the  subsequent  sections  date  of  examination:  date  of  application;  ^^o  completes  the  required  training. 

°f  t^'»  P«'-*-  ^"'^  «"^^  additional  information  as  OSM               ^  ^^e  required  examination,  and  is 

§  855.12    Tmlnlng.  T^  require  OSM  shall  explam  on  the  f^und  by  OSM  to  be  competent  and  to 

TVw-.K     ?              •     .          I         .  form  any  differences  m  the  information  have  the  necessary  knowledge  and 

nitl  ^'^k"     ^'^"  ^"°'      applying  to  required  for  certificate  issuance.  experience  to  accept  responsibUity  for 

OSM  for  the  issuance  or  reissuance  of  renewal  or  reissuance,  replacement  of  a  blastina  ODerations'       ^      ^     '  '" 

an  OSM  blaster  certificate  a  person  lost  or  destroyed  certificate,  or  a                       ,o»  n                   ■'      x.    r^nx .  li 

shall  complete  OSM  or  equivalent  certificate  through  reciprocity.  The  form           ^)  Renew  one  time  the  OSM  blaster 

training  in  the  subjects  specified  in  shall  include  a  statement  in  accordance  certificate  of  any  qualified  apphcant; 

§  850.13(b)  of  this  chapter.  An  applicant  with  law  that  the  information  provided             (^)  Replace  the  OSM  blaster 

shall  include  in  his  or  her  application  is  true  and  accurate  in  the  best  certificate  of  any  qualified  applicant 

satisfactory  evidence  of  having  knowledge  and  belief  of  the  applicant,  ^^°  presents  satisfactory  evidence  that 

completed  such  training.  and  shall  require  the  signature  of  the  ^'^  °^  ^^^  certificate  was  lost  or 

(b)(1)  OSM  shall  provide  courses  or  applicant.  destroyed;  or 
otherwise  ensure  that  courses  are                                                                                             (4)  Issue,  renew,  reissue  or  replace  an 

available  to  train  persons  responsible  5  855.14    Examination.  qSM  blaster  certificate  through 

for  the  use  of  explosives  in  surface  coal  (a)  After  submitting  his  or  her  reciprocity  as  provided  in  S  885.16. 

mining  operations  in  all  of  the  subjects  application,  each  applicant  for  the                    (c)  Term  of  certificate.  OSM  shall 

specified  in  §  850.13(b)  of  this  chapter.  issuance  or  reissuance  of  an  OSM  iggue,  renew,  reissue  or  replace  a  blaster 

(2)  OSM  may  modify  the  training  blaster  certificate  shall  pass  a  written  certificate  for  a  term  to  expire  as 

required  of  an  applicant  for  certificate  and  practical  examination,  as  specified  follows 

reissuance  (recertification)  to  refiect  in  Paragraph  (b)  of  this  section^                         ^^j  j^^^^^^^^  ^^  certificate-3  years 

previous  training.  (b)(1)  On  a  regular  basis  OSM  shall  from  issue  date- 

schedule  and  hold  a  written  and  ,  ,  _  ,  '  ., 

§855.13    Application  and  fM.  practical  examination  on  the  technical  ,  (2)  Renewal  of  certificate— 3  years 

(a)  Any  person  seeking  an  OSM  aspects  of  blasting,  and  State  and  ^™"  expiration  date  of  apphcant's 

blaster  certificate  shall—  Federal  laws  governing  the  storage,  use  current  certificate; 

(1)  Complete  and  submit  to  OSM  an  and  transportation  of  explosives,  as  (3)  Reissuance  of  certificate 
application  on  the  form  prescribed  by  specified  in  %  850.14  of  this  chapter.  (recertification) — 3  years  from 
paragraph  (b)  of  this  section;  (2)  The  examination  at  a  minimum  expiration  date  of  applicant's  current 

(2)  Submit  with  the  appUcation  a  shall  include —  certificate; 

nonrefundable  fee  as  follows — .  (i)  An  objective  question  test;                         (4)  Replacement  of  certificate — same 

(i)  Issuance  or  reissuance  of  ^"^  ^  blasting  log  simulation  problem;  expiration  date  as  apphcant's  lost  or 

certificate $i22  ^^^  destroyed  certificate;  or 

(ii)  Renewal  of  certificate !!!!!!!'.'.!".... $61  ("'^  ^  practical  wiring  simulation                   (5)  Certificate  through  reciprocity— 60 

(iii)  Replacement  of  certificate $28  problem.                    .,     .  days  from  expiration  date  of 

(iv)  Certificate  through  reciprocity $61  (3)  OSM  may  modify  the  examination  corresponding  State  certificate 

:  and  ^sTulnce  (reSciSonl  tf^fl '  t                ^^^  ^'"''^ ""  '^^^^°^-  °SM  shall  not 

(3)  For  certificate  issuance,  renewal  or  previous  examination                ^  ^^  renew  an  OSM  blaster  certificate  more 
reissuance,  submit  the  application  and  i^^  ^^  aoDlicant  who  fails  an  ^*"  °"*  iivae.  A  blaster  who  holds  a 
fee  in  advance  of  the  date  of  examination  may  apply  for  renewed  certificate  and  desires  to 
exammation  or  certificate  expiration,  as  reexamination,  but  no  person  may  lake  ^"'^"^^  ^'X2lH'  '=«'"*'f":«*>°"  ^^«" 

m"^—  ^fi     .•                    .1  an  examination  more  than  2  times  in  one  «PPly  to  OSM  for  recertification. 

»K  ^'^  S'^"    ?•?     'fu"!r?'  "°'  '!"v  12  month  period.  A  person  who  seeks                ^e)  Temporary  certificate.  Upon 

dian  60  days  before  the  date  on  which  reexamination  shaU  submit  a  new  '"^'l^est  of  an  applicant  who 

the  apphcant  desires  to  take  a  application  and  fee  demonsti-ates  that  his  or  her  current 

scheduled  examination;  (d)  Except  wherethe  applicant  OSM  blaster  certificate  is  about  to      ' 

(u)  For  certificate  renewal,  not  less  demonsti-ates  and  OSM  finds  good  «''P>'^'  o""  ^^^  expu-ed.  for  reasons 

than  60  days  before  the  expu-ation  date  cause,  OSM  may  reject  the  pending  ^^Vo^d  ^^^  °^  ^er  conti-ol.  OSM  may 

of  the  apphcant  8  current  certificate;  or  application  of  anyone  who  fails  to  '^sue  a  temporary  OSM  blaster 

(111)  For  certificate  reissuance,  not  less  attend  an  examination  after  OSM  has  certificate  for  a  maximum  term  of  90 

than  60  days  before  the  date  on  which  granted  his  or  her  request  for  admission,  ^^^y^- 

the  applicant  desu^s  to  take  a  (f)  Conditions  of  certification.  Any 

scheduled  examination  that  will  be  held  5  855.15    Certification.  person  who  holds  an  OSM  blaster 

at  least  60  days  before  the  expiration  (a)  Acknowledgement  of  application.  certificate  shall  comply  with  the 

date  of  the  applicant's  current  Upon  receiving  an  appUcation  for  conditions  specified  in  85  850.15(d)  and 

certificate.  certificate  issuance  or  reissuance.  OSM  850.15(e)  of  this  chapter. 
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§855.16    Rvciprocity. 

(a)  Any  person  who  holds  a  current 
blaster  certificate  issued  by  a  State 
regulatory  authority  under  an  OSM- 
approved  State  certification  program 
with  rules  no  less  effective  than  this  part 
may  apply  for  an  OSM  blaster 
certificate  through  reciprocity. 

(b)  OSM  shall  issue,  renew  or  reissue 
an  OSM  blaster  certificate  to  a  qualified 
applicant  for  a  certificate  through 
reciprocity  who  demonstrates  that  he  or 
she,  and  whom  OSM  finds,  has  a  current 
blaster  certificate  issued,  renewed  or 
reissued  by  a  State  regulatory  authority 
under  an  OSM-approved  State 
certification  program  with  rules  no  less 
effective  than  this  part. 

(c)  A  person  issued  a  OSM  blaster 
certificate  through  reciprocity  may  apply 
to  OSM  for  renewal  or  reissuance,  and 
OSM  shall  renew  or  reissue  such 
certificate,  only  through  reciprocity  and 
only  if  the  corresponding  State 
certificate  was  renewed  or  reissued  by 
the  State  regulatorj'  authority, 

(d)  OSM  shall  replace  the  OSM 
blaster  certificate  of  any  qualified 
applicant  who  presents  satisfactory 
evidence  that  his  or  her  certificate 
issued,  renewed  or  reissued  through 
reciprocity  was  lost  or  destroyed. 

§855.17     Suspension  and  revocation. 

(a)(1)  OSM  may,  and  upon  a  finding  of 
willful  conduct  of  the  blaster  shall, 
suspend  for  a  definite  or  indefinite 
period,  revoke,  or  take  other  necessary 
action  on  the  certificate  of  a  blaster  for 
any  of  the  reasons  stated  in  §  850, 15(b) 
of  this  chapter,  OSM  shall  make  the 
nature  and  duration  of  the  suspension, 


revocation  or  other  action 
commensurate  with  the  cause  of  the 
action  and  what  the  blaster  does  to 
correct  it. 

(2)  Where  OSM  has  reliable 
information  which  demonstrates  that  the 
storage,  use  or  transportation  of 
explosives  by  a  blaster  is  likely  to 
threaten  public  safety  or  the 
environment,  OSM  shall  suspend  the 
certificate  of  the  blaster  as  soon  as  is 
practicable. 

(b)  When  practicable,  OSM  shall 
provide  to  the  affected  blaster  wntten 
notice  and  the  opportunity  for  an 
informal  hearing  prior  to  suspending, 
revoking  or  taking  other  action  on  an 
OSM  blaster  certificate  OSM  shall  limit 
any  action  taken  without  such  notice 
and  opportunity  to  a  temporar>' 
suspension  pending  a  decision  on  final 
suspension,  revocation  or  other  action 
after  such  notice  and  opportunity  have 
been  provided, 

(c)  By  certified  mail  within  30  days 
afier  written  notice  and  the  opportunity 
for  an  informal  hearing,  OSM  shall 
notify  the  affected  blaster  of  its  final 
decision  on  his  or  her  OSM  blaster 
certificate,  including  the  reasons  for  any 
suspension,  revocation  or  other  action.  If 
the  affected  certificate  were  issued 
through  reciprocity.  OSM  shall  notify 
the  State  regulatory  authority  of  its  " 
action.  A  person  whose  OSM  blaster 
certificate  is  suspended,  revoked  or 
subjected  to  other  action  may  appeal  the 
decision  of  OSM  to  the  Department  of 
the  Interior  Board  of  Land  Appeals. 

(d)  Upon  receiving  notice  of 
suspension,  revocation  or  other  action,  a 


blaster  immediately  shall  surrender  to 
OSM  his  or  her  OSM  blaster  certificate, 

(e)  (1)  A  person  whose  OSM  blaster 
certificate  is  suspended  for  an  indefinite 
term  may  seek  reinstatement  by 
submitting  to  OSM  evidence  that  the 
cause  of  the  suspension  has  been 
corrected. 

(2)  A  person  whose  OSM  blaster 
certificate  is  revoked  may  apply  to  OSM 
for  recertification,  and  shall  include  in 
his  or  her  application  evidence  that  the 
cause  of  the  revocation  has  been 
corrected. 

(f)  (1)  OSM  shall  reinstate  a 
suspended  OSM  blaster  certificate  when 
the  term  of  a  definite  suspension 
expires,  or  when  the  suspended  blaster 
demonstrates  and  OSM  finds  that  he  or 
she  has  corrected  the  cause  of  an 
indefinite  suspension,  by  returning  the 
certificate  to  the  blaster  with  notice  of 
reinstatement. 

(2)  OSM  may  reissue  an  OSM  blaster 
certificate  to  an  applicant  whose 
certificate  was  revoked  if  OSM  finds 
that— 

(i)  The  cause  of  the  revocation  has 
been  corrected;  and 

(ii)  The  applicant  meets  all  other 
applicable  requirements  of  this  part. 

(g)  OS.M  shall  suspend,  revoke  or  take 
other  action  on  an  OSM  blaster 
certificate  issued,  renewed  or  reissued 
through  reciprocity  if  the  State 
regulatory  authority  suspends,  revokes 
or  takes  other  acfion  on  the 
corresponding  State  certificate. 

[FR  Doc   84-239-.3  Fiif»C  9-10-M   8  4«  ami 
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DEPARTMENT  OF  JUSTICE 

28CFRPart39 
(Ontor  Na  1065-«4] 

Enforcement  of  Nondiscrtmination  on 
ttie  Beeie  of  Hendicep  In  Federally 
Conducted  Programs 

AQENCV:  Department  of  Justice. 
ACnON:  Final  rule. 

SUmtARY:  This  regulation  requires  that 
the  Department  of  Justice  operate  all  of 
its  programs  and  activities  so  that 
qualified  handicapped  persons  are  not 
subjected  to  discrimination  by  the 
Department.  It  sets  forth  standards  for 
what  constitutes  discrimination  on  the 
basis  of  mental  or  physical  handicap, 
provides  a  definition  for  handicapped 
person  and  qualified  handicapped 
person,  and  establishes  a  detailed 
complaint  mechanism  for  resolving 
allegations  of  discrimination  against  the 
Department  of  Justice.  This  regulation  is 
issued  under  the  authority  of  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Federal  executive  agencies. 
EFFECTIVE  DATE:  October  11, 1984. 
AOOftESS:  Comments  received  on  the 
Notice  of  Proposed  Rulemaking  will 
remain  available  for  public  inspection  in 
Room  854  of  the  HOLC  Building,  320 
First  Street,  NW.,  Washington,  D.C.  from 
9:00  a.m.  to  5:30  p.m.  Monday  through 
Friday,  except  for  legal  holidays  until 
November  13, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 
|ohn  L.  Wodatch.  Deputy  Chief, 
Coordination  and  Review  Section,  Civil 
Rights  Division.  U.S.  Department  of 
Justice,  Washington,  D.C.  20530;  (202) 
724-2227  (Voice)  or  724-7678  (TDD);  or 
L.  Irene  Bowen,  Supervisory  Attorney, 
Handicap  Unit,  Coordination  and 
Review  Section.  Civil  Rights  Division. 
U.S.  Department  of  Justice.  Washington, 
D.C.  20530;  (202)  724-2245  (Voice)  or 
724-7678  (TDD).  These  are  not  toll  free 
numbers. 

SUPPLEMENTARY  INFORMATION:  On 
December  16, 1983,  the  Department  of 
Justice  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  the  enforcement 
of  section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  and  activities 
conducted  by  the  Department  of  Justice. 
48  PR  55996.  Shortly  after  the  NPRM  was 
published,  the  Department  received  a 
number  of  preliminary  comments  from 
handicapped  individuals  and  from 
organizations  representing  handicapped 


individuals.  The  tone  and  nature  of 
these  comments  indicated  to  the 
Department  that  some  of  the  regulatory 
provisions  of  the  NPRM  were  being 
misunderstood.  As  a  result,  the 
Department,  on  March  1, 1984,  published 
a  Supplementary  Notice  further 
explaining  the  NPRM  and  requesting 
comments  on  possible  revisions  to  the 
original  NPRM.  49  FR  7792. 

By  April  16, 1984,  close  of  the 
conmient  period,  the  Department 
received  1.194  comments.  Two  hundred 
and  six  of  these  comments  also 
addressed  the  supplemental  notice. 
Over  90%  of  the  comments  that  the 
Department  received  came  from 
individuals  (908).  most  frequently 
handicapped  persons,  and  from 
organizations  representing  the  interests 
of  handicapped  persons  (180).  The 
Department  received  comments  from  all 
fifty  states,  the  District  of  Columbia, 
Puerto  Rico,  Canada,  and  Denmark. 
Most  of  the  comments  that  the 
Department  received  were  general  in 
nature.  The  Department  received  721 
comments  based  on  a  form  letter.  This 
form  letter,  written  before  issuance  of 
the  Supplemental  Notice,  expressed 
dismay  at  the  inclusion  of  the 
regulation's  "undue  financial  and 
administrative  burdens"  language, 
asserted  that  the  Department  was 
Imposing  a  lesser  requirement  on  the 
Federal  government  than  on  recipients 
of  Federal  assistance,  and  requested 
that  the  regulation  be  withdrawn.  This 
form  letter  did  not  contain  any 
substantive  or  detailed  analysis.  In  fact, 
only  55  of  the  1,194  comments  contained 
specific,  detailed  analysis  of  the 
Department's  proposal. 

"The  Department  read  and  analyzed 
each  comment.  Each  comment  was  then 
subdivided  according  to  one  or  more  of 
over  90  issue  categories.  Because 
comments  often  addressed,  even  in 
general  terms,  more  than  one  issue,  the 
1,194  comments  were  translated  into 
4,256  issue-specific  comments.  The 
decisions  that  the  Department  made  in 
response  to  these  comments,  however, 
were  not  made  on  the  basis  of  the 
number  of  commenters  addressing  any 
one  point  but  on  a  thorough 
consideration  of  the  merits  of  the  points 
of  view  expressed  in  the  comments. 
Copies  of  the  written  comments  will 
remain  available  for  public  inspection  in 
Room  854  of  the  HOLC  Building,  320 
First  Street,  N.W.,  Washington,  D.C. 
from  9:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  for  legal 
holidays,  until  November  13. 1984. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 


committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have  ° 
been  so  submitted.  The  Department  has 
today  submitted  this  regulation  to  the 
Senate  Committee  on  Labor  and  Human 
Resources  and  its  Subcommittee  on  the 
Handicapped  and  the  House  Committee 
on  Education  and  Labor  and  its 
Subconunittee  on  Select  Education 
pursuant  to  the  terms  of  section  504.  The 
regulation  will  become  effective  on 
October  11, 1984. 

This  rule  applies  to  all  programs  and 
activities  conducted  by  the  Department 
of  Justice.  Thus,  this  rule  regulates  the 
activities  of  over  30  separate  subunits  in 
the  Department,  including,  for  example, 
the  Federal  Bureau  of  Investigation,  the 
Drug  Enforcement  Administration,  the 
Immigfation  and  Naturalization  Service, 
the  Bureau  of  Prisons,  Federal  Prison 
Industries,  and  the  United  States 
Attorneys. 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the 
Department  of  Justice  (DOJ).  As 
amended  by  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119,  Pub.  L. 
95-602,  92  Stat.  2982),  section  504  of  the 
Rehabihtation  Act  of  1973  states  that: 

No  otherwise  qualified  handicapped 
individual  in  the  United  States, .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 
(29  U.S.C.  794)  (amendment  italicized). 

The^ubstantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  rule,  are  identical,  for  the  most  part, 
to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
See  28  CFR  Part  41  (section  504 
coordination  regulation  for  federally 
assisted  programs).  This  general 
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parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13.901  (1978) 
(remarks  of  Rep.  Jeffords):  124  Cong. 
Rec.  E2668,  E2870  (daily  ed.  May  17. 
1984)  id..  124  Cong.  Rec.  13,897  (remarks 
of  Rep.  Brademas):  id.  at  38,552 
(remarks  of  Rep.  Sarasin). 

Nine  hundred  and  two  comments  that 
the  Department  received  agreed  that  the 
obligations  of  section  504  for  federally 
conducted  programs  should  be  identical 
to  those  developed  by  the  Federal 
agencies  over  the  past  seven  years  for 
federally  assisted  programs.  These 
commenters,  however,  objected  to  any 
language  differences  between  the 
Department's  proposed  rule  for  federally 
conducted  programs  and  the 
Department's  section  504  coordination 
regulation  for  federally  assisted 
programs  (28  CFR  Part  41).  The 
commenters  asserted  that  a  number  of 
language  differences  that  the 
Department  had  proposed  created  less 
stringent  standards  for  the  Federal 
government  than  those  applied  to 
recipients  of  Federal  assistance  under 
section  504.  They  wrote  that  such  a 
result  could  not  be  justified  by 
Executive  Order  12250,  by  the  wording 
of  the  statute  itself,  nor  by  the 
legislative  history  of  the  1978 
amendments. 

The  commenters  appear  to  have 
misunderstood  the  basis  for  inclusion  of 
the  new  language  in  the  DO}  regulation. 
The  changes  in  this  regulation  are  based 
on  the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt.  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis.  655  F.2d  1272  (D.C. 
Cir.  1981)  [APTA);  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (Ist  Cir.  1983). 

Some  commenters  questioned  the  use 
of  Davis  as  justification  for  the  inclusion 
of  the  new  provisions  in  the  federally 
conducted  regulation.  They  noted  that 
the  Department  had  not  included  these 
changes  when,  subsequent  to  the  Davis 
decision,  it  issued  a  regulation 
implementing  section  504  in  programs 
receiving  Federal  financial  assistance 
from  this  Department.  The  Department's 
section  504  federally  assisted  regulation, 
however,  was  issued  prior  to  the  D.C. 
circuit's  decision  in  APTA  In  APTA.  the 


Department  had  argued  a  position 
similar  to  that  advocated  by  the 
commenters.  Judge  Abner  Mikva's 
decision  in  APTA  clearly  rejected  the 
Department's  position  in  that  case. 
Other  circuit  court  decisions  foIlo%ved 
the  APTA  interpretation  of  Davis.  Since 
these  decisions,  the  Department  has 
interpreted  its  section  504  regulation  for 
federally  assisted  programs  in  a  manner 
consistent  with  the  language  of  this  final 
rule.  The  Department  believes  that 
judicial  interpretation  of  section  504 
compels  it  to  incorporate  the  new 
language  in  the  federally  conducted 
regulation. 

Incorporation  of  these  changes, 
therefore,  makes  this  section  504 
federally  conducted  regulation 
consistent  with  the  Federal 
government's  section  504  federally 
assisted  regulations.  Because  many  of 
these  federally  assisted  regulations  were 
issued  prior  to  the  judicial 
interpretations  oi  Davis  and  its  progeny, 
their  language  does  not  reflect  the 
interpretation  of  section  504  provided  by 
the  Supreme  Court  and  by  the  various 
circuit  courts.  Of  course,  these  federally 
assisted  regulations  must  be  interpreted 
to  reflect  the  holdings  of  the  Federal 
judiciary.  Hence  the  Department 
believes  that  there  are  no  significant 
differences  between  this  final  rule  for 
federally  conducted  programs  and  the 
Federal  government's  interpretation  of 
section  504  regulations  for  federally 
assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Equal  Employment  Opportunity 
Commission  imder  Executive  Order 
12067  (43  FR  28967.  3  CFR,  1978  Comp.. 
p.  206).  It  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR,  1981  Comp.,  p.  127) 
and,  therefore,  a  regulatory  impact 
analysis  has  not  been  prepared.  This 
regulation  does  not  have  an  impact  on 
small  entities.  It  is  not  therefore,  subject 
to  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  801-612). 

Section-by-Section  Analysis  and 
Response  To  Comments 

Section  39.101    Purpose 

Section  39.101  states  the  purpose  gf 
the  rule,  which  is  to  effectuate  section 
119  of  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 


The  Department  received  no 
comments  on  this  section  and  it  remains 
unchanged  fivm  the  Department's 
proposed  rule. 

Section  39.102    Application 

The  regulation  appUes  to  all  programs 
or  activities  conducted  by  the 
Department  of  Justice.  Under  this 
section,  a  federally  conducted  program 
or  activity  is,  in  simple  terms,  anything  a 
Federal  agency  does.  Aside  from 
employment  there  are  two  major 
categories  of  federally  conducted 
programs  or  activities  covered  by  this 
regulation:  those  involving  general 
public  contact  as  part  of  ongoing  agency 
operations  and  those  directly 
administered  by  the  Department  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  part  include 
communication  with  the  public 
(telephone  contacts,  office  walk-ins,  or 
interviews)  and  the  public's  use  of  the 
Department's  facilities  (cafeteria, 
library).  Activities  in  the  second 
category  include  programs  that  provide 
Federal  services  or  benefits 
(immigration  activities,  operation  of  the 
Federal  prison  system).  No  comments 
were  received  on  this  section. 

Section  39.103    Definitions 

The  Department  received  469 
conmients  on  the  definitions  section. 
Most  of  the  comment  however, 
concentrated  on  the  definition  of 
"qualified  handicapped  pereons." 

"Agency"  is  defined  as  the 
Department  of  Justice. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxihary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  progrtuns  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Auxihary  aids  are  addressed  in 
§  39.160(a)(1).  CommenU  on  the 
definition  of  "auxiliary  aids"  are 
discussed  in  connection  with  that 
section. 

"Complete  complaint"  "Complete 
complaint"  is  defined  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency's  investigation 
[see  i  39.170(g])  begins  when  it  receives 
a  complete  complaint. 

"Facility."  The  definition  of  "facility- 
is  similar  to  that  in  the  section  504 
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coordinatioQ  regulation  for  federally 
assisted  programs.  28  CFR  41.3(f).  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted. 

Twenty  commenters  on  the  NPRM 
objected  to  the  omission  of  the  phrase 
"or  interest  in  such  property"  from  the 
deHnition  of  "facility."  As  explained  in 
the  Supplemental  Notice,  the  term 
"facility,"  as  used  in  this  regulation, 
refers  to  structures,  and  does  not  include 
intangible  property  rights.  The 
definition,  therefore,  has  no  effect  on  the 
scope  of  coverage  of  programs,  including 
those  conducted  in  facilities  not 
included  in  the  definition.  The  phrase 
has  been  omitted  because  the 
requirement  that  facilities  be  accessible 
would  be  a  logical  absiu^ty  if  applied 
to  a  lease,  life  estate,  mortgage,  or  other 
intangible  property  interest.  The 
regulation  applies  to  all  programs  and 
activities  conducted  by  the  agency 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  agency.  Sixty  commenters  supported 
the  clarification  of  this  issue  in  the 
Supplemental  Notice. 

"Handicapped  person."  The  definition 
of  "handicapped  person"  has  been 
revised  to  make  it  identical  to  the 
definition  appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31).  In  its 
NPRM,  the  Department  omitted  the  list 
of  physical  or  mental  impairments 
included  in  the  defmition  of 
"handicapped  persons."  The 
Department  received  19  negative 
comments  on  this  omission,  and.  in  the 
Supplemental  Notice,  requested 
comments  on  whether  it  should  be  re- 
inserted. On  the  basis  of  the  comments 
received,  we  have  included  the  list  in 
the  fmal  rule. 

"Qualified  handicapped  person"  The 
definition  of  "qualified  handicapped 
person"  is  a  revised  version  of  the 
definition  appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.32). 

Subparagraph  (1)  of  the  definition 
states  that  a  "qualified  handicapped 
person"  with  regard  to  any  program 
under  which  a  person  is  required  to 
perform  services  or  to  achieve  a  level  of 
accomplishment  is  a  handicapped 
person  who  can  achieve  the  purpose  of 
the  program  without  modifications  in  the 
program  that  the  aigency  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  its  nature. 
This  definition  is  based  on  the  Supreme 
Court's  Davis  decision. 

In  Davis,  the  Court  ruled  that  a 
hearing-impaired  applicant  to  a  nursing 


school  was  not  a  "qualified 
handicapped  person"  because  her 
hearing  impairment  would  prevent  her 
from  participating  in  the  clinical  training 
portion  of  the  program.  The  Court  found 
that,  if  the  program  were  modified  so  as 
to  enable  the  respondent  to  participate 
(by  exempting  her  from  the  clinical 
fraining  requirements),  "she  would  not 
receive  even  a  rough  equivalent  of  the 
training  a  nursing  program  normally 
gives."  442  U.S.  at  410.  It  also  found  that 
"the  purpose  of  (the)  program  was  to 
train  persons  who  could  serve  the 
nursing  profession  in  all  customary 
ways,"  id  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

The  Department  incorporated  the 
Court's  language  in  the  definition  of 
"qualified  handicapped  person"  in  order 
to  make  clear  that  such  a  person  must 
be  able  to  participate  in  the  program 
offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  enable  a  handicapped  applicant  to 
participate,  but  is  not  required  to  offer  a 
program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  modifications,  the  applicant 
can  achieve  the  purpose  of  the  program 
offered;  not  whether  the  applicant  could 
benefit  or  obtain  results  from  some  other 
program  that  the  agency  does  not  offer. 
Although  the  revised  defmition  allows 
exclusion  of  some  handicapped  people 
from  some  programs,  it  requires  that  a 
handicapped  person  who  is  capable  of 
achieving  the  purpose  of  the  program 
must  be  accommodated,  provided  that 
the  modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

Two  hundred  and  forty-four 
commenters  objected  to  this  revised 
defmition  for  a  variety  of  reasons. 
Several  commenters  stated  that  the 
Department  incorrectly  used  Davis  as 
the  justification  for  explaining  the 
differences  between  the  federally 
assisted  and  the  federally  conducted 
regulations  because  the  Supreme  Court 
upheld  the  validity  of  the  existing 
regulations  in  Consolidated  Rail  Corp.  v. 
Darrone.  104  S.  Ct.  1248  (1984).  This 
view  misunderstands  the  Court's  actions 
in  Darrone.  In  that  case  the  Court  ruled 
on  a  series  of  issues,  the  most  important 
of  which  was  under  what  circumstances 
section  504  appUed  to  employment 
discrimination  by  recipients.  The  Court 
did  not  concern  itself  either  directly  or 
indirectly  with  the  definition  of 
"qualified  handicapped  person"  or 


whether  section  504  included  limitations 
based  on  "undue  financial  and 
administrative  burdens." 

Many  commenters  stated  that  the 
proposal  would  change  the  diflnition  of 
qualified  handicapped  person  for 
employment.  "Qualified  handicapped 
person"  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f),  which 
is  made  applicable  to  this  part  by 
S  39.140.  Nothing  in  this  part  changes 
existing  regulations  applicable  to 
employment. 

Many  commenters  assumed  that  the 
definition  would  have  the  effect  of 
placing  on  the  handicapped  person  the 
burden  of  proving  that  he  or  she  is 
qualified.  The  defmition  has  been 
revised  to  make  it  clear  that  the  agency 
has  the  burden  of  demonstrating  that  a 
proposed  modification  would  constitute 
a  fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  5539.150(a)(2)  and  39.160(d),  which 
are  discussed  below,  for  demonstrating 
that  an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
handicapped  person  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

Some  commenters  said  that  the 
definition  of  "quahfied  handicapped 
person"  places  handicapped  persons  in 
a  "Catch-22"  situation:  because  only 
qualified  handicapped  persons  are 
protected  by  the  statute,  a  determination 
that  a  person  is  not  qualified  would 
make  enforcement  remedies  unavailable 
to  that  person.  This  concern  is 
misplaced.  Vt  the  Department 
determined  that  a  handicapped  person 
was  not  "qualified,"  the  person  could 
use  the  procedures  established  by 
S  39.170  to  challenge  that  determination, 
just  as  he  or  she  could  challenge  any 
other  decision  by  the  agency  that  he  or 
she  believed  to  be  discriminatory. 

Many  commenters  argued  that  the 
definition  of  "qualified  handicapped 
person"  confused  what  should  be  two 
separate  inquiries:  whether  a  person 
meets  essential  eligibihty  requirements 
and,  if  so,  whether  accommodation  is 
required.  They  argued  that  the  reference 
to  "fundamental  alteration"  in  the 
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definition  focuses  attention  on 
accommodations  rather  than  on  a 
handicapped  person's  abilities.  As 
another  commenter  noted,  however,  the 
Supreme  Court  in  Davia  developed  the 
"fundamental  alteration"  language  in  a 
decision  that  was  determining  the 
nature  and  scope  of  what  constitutes  a 
qualified  handicapped  person.  The 
Department  continues  to  believe  that  the 
concept  of  "qualified  handicapped 
person"  properly  encompasses  both  the 
notion  of  "essential  eligibility 
requirements"  and  the  notion  of  program 
modifications  that  might  fundamentally 
alter  a  program. 

Some  commenters  argued  that  our 
analysis  of  Davis  was  inappropriate 
because  Davis  was  decided  on  the  basis 
of  individual  facts  unique  to  that  case  or 
because  Davis  involved  federally 
assisted  and  not  federally  conducted 
programs.  While  cases  are  decided  on 
the  basis  of  specific  factual  situations, 
courts,  especially  the  Supreme  Court, 
develop  general  principles  of  law  for  use 
in  analyzing  facts.  The  Davis  decision 
was  the  Supreme  Court's  first 
comprehensive  view  of  section  504.  a 
major  new  civil  rights  statute.  The  Davis 
holding,  that  a  person  who  cannot 
achieve  the  purpose  of  a  prograim 
without  fundamental  changes  in  its 
nature  is  not  a  "quahfied  handicapped 
person,"  is  a  general  principle,  a 
statement  by  the  Court  on  how  it  views 
section  504.  It  is  therefore  necessary  to 
reflect  it  in  the  Department's  regulation. 

Subparagraph  (2)  of  the  definition 
adopts  the  existing  definition  in  the 
coordination  regulation  of  "qualified 
handicapped  person"  with  respect  to 
services  for  programs  receiving  Federal 
financial  assistance  (28  CFR  41.32(b)). 
Under  this  part  of  the  definition,  a 
qualified  handicapped  person  is  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 
"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  39.110    Self-evaluation 

This  section  requires  that  the  agency 
conduct  a  self-evaluation  of  its 
compliance  with  section  504  within  one 
year  of  the  effective  date  of  this 
regulation.  The  self-evaluation 
requirement  is  present  in  the  existing 
section  504  coordination  regulation  for 
programs  or  activities  receiving  Federal 
financial  assistance  (28  CFR  41.5(b)(2)). 
Experience  has  demonstrated  the  self- 
evaluation  process  to  be  a  valuable 


means  of  establishing  a  woridng 
relationship  writh  handicapped  persons 
that  promotes  both  effective  and 
efficient  implementation  of  section  504. 

In  response  to  |n«liminary  comments 
that  the  proposed  rale  had  no  specific 
criteria  for  conducting  a  self-evahution, 
we  requested  comment  on  a  proposed 
alternative  in  our  Supplemental  Notice 
(49  FR  7792).  We  received  64  comments. 
57  of  which  were  positive.  The 
comments  generally  favored  adoption  of 
the  alternative  section,  instead  of  the 
proposed  section.  We  agree. 

With  respect  to  the  apphcabUity  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1  et  seq.)  (FACA).  several 
comments  were  received.  They  aigued 
that  the  FACA  is  not  intended  to  apply 
to  meetings  with  a  self-evaluation  group 
comprised  of  private  individuals 
because  they  are  rather  unstructured,  ad 
hoc  meetings. 

Authority  for  interpreting  FACA  was 
delegated  to  (he  General  Services 
Adntinistration  (GSA)  by  Executive 
Order  12024  in  1977.  Regulations  issued 
by  GSA  place  specific  limitations  on  the 
scope  of  the  Act  by  delineating 
examples  of  meetings  or  groups  not 
covered.  41  CFR  Part  101-6.  GSA 
identified  a  major  issue  in  the 
promulgation  of  the  regulations  to  be  the 
extent  of  applicability  of  the  Act 

Some  comsientera  believe,  as  a  matter  of 
general  policy,  that  advisory  groups  which 
are  not  fonnally  •tructured,  which  do  not 
have  a  continuing  existence,  which  meet  to 
deal  with  specific  issues,  and  whose  meetingt 
do  not  constitute  an  established  pattern  of 
conduct  should  not  be  covered  under  the  Act 
*  This  rule  reflecti  our  jud^nent  that  the 
exclusion  of  certain  non-recurring  meetings 
from  the  Act's  coverage  is  fully  consistent 
with  the  statute,  its  legislative  history,  and 
judicial  interpretaHon.  *  *  *  The  interim 
rule  provides  guidance  for  Aose  meetings 
between  Federal  officials  and  noa-Federa] 
individuals  which  do  not  fall  within  die  scope 
of  the  Act.  and  for  which  a  charter  and 
consultation  wth  GSA  is  not  required 
46  FR  19324  (Preamble  to  interim  rules). 

TTie  regulations  define  "advisory 
committee"  in  pertinent  part  as; 

Any  committee,  board,  commission, 
council,  conference,  panel,  task  force  or  other 
similar  group  *  *  *  established  by  *  *  *  or 
utilized  by*  *  •  sny  agency  official /or /A* 
purpoae  of  obtaining  advice  or 
recommendationM  on  iasum  or  policy  wiiicfa 
are  within  the  scope  of  his  or  har 
responsibilities. 
41  CFR  101-6. 1003  (emphasis  added). 

In  turn,  "utilised"  is  defined  in 
pertinent  part  as  a 

group  *  •  •  which  *  •  *  agency  offici«I(8) 
adopts,  such  as  through  institutional 
arrangements,  as  a  preferred  source  from 
which  to  obtain  advice  or  recowmendationa 
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07?  a  ^pw/yfe  isnw  or  poUqr  witliiB  dM  scope 
of  his  or  htr  rasponaibtiMaa  in  dks  Mme 
manner  as  that  indinduaJ  woaU  obtain 
advice  or  rtoomnaHdatioim  firom  an 
establiahad  adviMory  oommittat. 
41  CFR  101-6.1003  (smphasis  added). 

The  GSA  regulation  farther  provides 
that  the  Act  does  not  apply  to 

Ig]  Any  meeting  initiated  by  the  Presidant 
or  one  or  more  Federal  official  (sic]  for  the 
purpose  of  obtaining  advice  or 
recommendatioas  from  one  individual; 

(h)  Except  with  respect  to  established 
advisory  committeer 

(1)  Any  meeting  with  a  group  initiated  by 
the  President  or  one  or  more  Federal 
6fficial(8)  for  the  purpose  of  exchanging  facU 
or  information;  or 

(2)  Any  meeting  initiated  by  a  group  «rith 
the  President  or  one  or  more  Federal 
official(8)  for  the  purpoae  of  expressii^  the 
groups  view,  provided  that  the  President  or 
Federal  officiaUs)  does  not  use  the  group  as  a 
preferred  source  of  advice  or 
recommendatioas: 

(j)  Any  meeting  initiated  by  a  Federal 
official(8)  with  more  than  one  individual  for 
the  purpose  of  obtaining  the  advice  of 
individual  attendees  and  not  for  the  purpose 
of  utilizing  the  group  to  obtain  consensus 
advice  or  recommendationa. 
41  CFR  101-6.1004  (g),  (h).  and  (f). 

This  final  rule  provides  that  the 
agency  shall  provide  an  opportunity  for 
interested  persons,  including 
handicapped  persons  or  organizationa 
representing  handicapped  persooB.  to 
participate  in  the  self-evaluation  process 
and  development  of  transition  plans  by 
submitting  comments  (both  oral  and 
written). 

Section  39.111    Notice 

The  Department  received  negative 
comments  on  its  omission  of  a 
paragraph  routineiy  used  in  section  504 
regulations  for  federally  assisted 
programs  reqatrteg  recipients  to  inform 
interested  persons  of  their  rights  imder 
section  504.  In  the  Department's 
Supplemental  Notice,  we  requested 
comments  on  inclusion  of  specific 
regulatory  language.  Rfty-four  positive 
comments  were  received.  As  a  result, 
the  Department  has  incorporated  that 
new  provision  on  notice  into  the  final 
rule.  It  appears  as  f  39.111. 

Section  39.111  requires  the  agency  to 
disseminate  stifRdent  infbnnatioo  to 
employees,  applicants,  partidpants, 
benefidarfes,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  of 
this  regulation.  Metfiods  of  providing 
this  inronnation  Indude,  for  example, 
the  pubHcation  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
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describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  39.111  is,  in  fact,  a  broader 
and  more  detailed  version  of  the 
proposed  rule's  requirement  (at 
9  39.ieO(d))  that  the  agency  provide 
handicapped  persons  with  information 
concerning  their  rights.  Because  S  39.111 
encompasses  the  requirements  of 
proposed  §  39.160(d),  that  latter 
paragraph  has  been  deleted  as 
duplicative. 

Section  39.130    General  prohibitions 
against  discrimination 

Section  39.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51).  This 
regulatory  provision  attracted  relatively 
few  public  comments  and  has  not  been 
changed  from  the  proposed  rule. 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
§  39.130  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  If  the  agency 
violates  a  provision  in  any  of  the 
subsequent  sections,  it  will  also  violate 
one  of  the  general  prohibitions  found  in 
S  39.130.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  agency  may  not  refuse  to 
provide  a  handicapped  person  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  its  program  simply  because 
the  person  is  handicapped.  Such 
blatantly  exclusionary  practices  often 
result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligiblity  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce;  but  it  may  not  be 


permissible  to  disqualify  automatically 
all  those  who  are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Subparagraph  (b)(l)(iii).  therefore, 
requires  that  the  opportunity  to 
participate  or  benefit  afforded  to  a 
handicapped  person  be  as  effective  as 
that  afforded  to  others.  The  later 
sections  on  program  accessibility 
(§§  39.149-39.151)  and  communications 
(§  39.160)  are  specific  applications  of 
this  principle.- 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  handicapped  persons, 
subparagraph  (b)(l)(iv),  in  conjunction 
with  paragraph  (d),  permits  the  agency 
to  develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Subparagraph  {b)(l)(iv) 
requires  that  different  or  separate  aids, 
benefits,  or  services  be  provided  only 
when  necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
subparagraph  (b)(2)  provides  that  a 
quahfied  handicapped  person  still  has 
the  right  to  choose  to  participate  in  the 
program  that  is  not  designed  to 
accommodate  handicapped  persons. 

Subparagraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
handicapped  person  the  opportunity  to 
participate  as  a  member  of  a  planning  or 
advisory  board. 

Subparagraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  or  service. 

Subparagraph  (b)(3)  prohibits  the 
agency  from  utilizing  criteria  or  methods 
of  administration  that  deny 
handicapped  persons  access  to  the 
agency's  programs  or  activities.  The 
phrase  "criteria  or  methods  of 
administration  "  refers  to  official  written 
agency  policies  and  to  the  actual 
practices  of  the  agency.  This 
subparagraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
handicapped  persons  an  effective 
opportunity  to  participate. 


Subparagraph  (b)(4)  specifically 
applies  the  prohibition  enunciated  in 
S  39.130(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
agency.  Subparagraph  (b)(4)  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Subparagraph  (b)(5)  prohibits  the 
agency,  in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  handicapped  persons 
to  discrimination  on  the  basis  of 
handicap. 

Subparagraph  (b)(6)  prohibits  the 
agency  from  discriminating  against 
qualified  handicapped  persons  on  the 
basis  of  handicap  in  the  granting  of 
licenses  or  certification.  A  person  is  a 
"qualified  handicapped  person"  with 
respect  to  licensing  or  certification,  if  he 
or  she  can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  (see  S  39.103). 

In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  For  example, 
the  agency  must  comply  with  this 
requirement  when  establishing  safety 
standards  for  the  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  in  an 
impermissible  manner  against  the 
employment  of  qualified  handicapped 
persons. 

Subparagraph  (b)(6)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  established  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity,  and  thereby  indirectly 
affect  limited  aspects  of  its  operations. 

Twenty-three  conunenters  argued  that 
the  regulation  should  extend  to  the 
activities  of  licensees  or  certified 
entities,  citing  Community  Television  of 
Southern  California  v.  Gottfried,  103  S. 
Ct.  885  (19a3).  In  that  case,  the  Court 
held  that  section  504  as  appUed  to 
federally  assisted  programs  did  not 
require  the  Federal  Communications 
Conunission  to  prohibit  discrimination 
on  the  basis  of  handicap  by  licensed 
broadcasters,  but  that  "the  policies 
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underlying  the  Communicationfl  Act" 
might  authorize  the  CommisBion  to  issoe 
a  regulation  governing  auch 
discrimination.  The  Coral  did  not 
however,  indicate  that  aection  504  itself 
could  serve  as  the  source  of  such 
regulatory  authority.. 

The  Court  has  held  that  "the  use  of 
the  words  'public  interest'  in  a 
regulatory  statute  is  not  a  broad  license 
to  promote  the  general  public  welfare. 
Rather  the  words  take  meaning  from  the 
purposes  of  the  regulatory  legislation." 
National  Aasociation  for  the 
Advancement  of  Colored  People  v. 
Federal  Power  Commission,  425  U.S. 
662,  660  (1976).  tn  our  view,  section  504 
does  not  of  itself  extend  an  agency's 
regulatory  authority  to  the  activities  of 
licensees  or  certified  entities.  Where  an 
agency  has  existing  regulatory  authority 
that  is  broad  enough  to  enable  it  to 
establish  a  nondiscrimination 
requirement  for  its  licensees  or  certified 
entities,  section  504  may  support  the 
exercise  of  that  authority.  Because  the 
Department  of  Justice  has  no  such 
underlying  authority,  it  cannot  prohibit 
discrimination  by  licensees. 

Twenty-two  commenters  objected  to 
the  omission  of  a  paragraph  from  the 
regulations  for  federally  assisted 
programs  that  prohibits  a  recipient  from 
providing  significant  assistance  to  an 
organization  that  discriminates.  To  the 
extent  that  assistance  from  the  agency 
would  provide  significant  support  to  an 
organization,  it  would  constitute  Federal 
financial  assistance  and  the 
organization,  as  a  recipient  of  such 
assistance,  would  be  covered  by  the 
agency's  section  504  regulation  for 
federally  assisted  programs.  The 
regulatory  "significant  assistance" 
provision,  however,  would  be 
inappropriate  in  a  regulation  applying 
only  to  federally  conducted  programs  or 
activities. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  handicapped  persons  or  a 
given  class  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 

Paragraph  (d),  discussed  above, 
provides  that  the  agency  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  handicapped 
persons. 

Section  39.140    Employment 

Section  30,140  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  the  agency. 
Comments  on  proposed  i  39.140 
identified  two  types  of  problems.  First 
several  commenters  felt  that  the  rule's 


treatment  of  employment  was  not 
sufficiently  compreheiwive.  They 
pointed  oat  that  the  rule  does  not 
enumerate  the  employment  practices 
covered  (e.g..  hiring,  promotion, 
assignment):  it  does  not  say  what  must 
be  done  to  avoid  or  axrect  possible 
discrimination  [e.g^  reasonable 
accommodatiim.  review  of 
preemployment  tests,  limitations  on 
preemployment  inquiries  and  the  use  of 
medical  examinationa);  nor  does  it 
define  a  "qualified  handicapped  pers<m" 
with  respect  to  employment 

Second,  one  commenter  objected  to 
the  rule's  adoption  of  "the  definitions, 
requirements  and  procedures  of  section 
501  of  the  Rehabilitation  Act"  as 
established  in  rules  of  the  Equal 
Emplojrment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613.  This 
commenter  argued  that  EEOC's  rules  on 
physical  examinations  were  too 
restrictive  and  claimed  that  the 
proposed  rule  did  not  limit  employment 
coverage  to  the  program  conducted  by 
the  Federal  government  in  a  manner 
similar  to  the  "program  or  activity" 
limitation  on  coverage  of  programs 
receiving  Federal  financial  assistance. 
Finally,  the  commenter  asserted  that 
reliance  on  section  501  was  misplaced 
because  that  section  of  the 
Rehabilitation  Act  requires  affirmative 
action  whereas  section  504.  which  the 
rule  implements,  contains  only  a 
nondiscrimination  requirement 

The  original  notice  of  proposed 
rulemaking  explained  that  the  regulation 
is  in  accord  with  Prewitt  v.  United 
States  Postal  Service.  862  F.2d  292  (5th 
Cir.  1981),  which  held  that  Congress 
intended  section  504  to  cover  the 
employment  practices  of  Executive 
agencies.  In  Prewitt,  the  court  also  held 
that  in  order  to  give  effect  to  sections 
501  and  504,  both  of  wrtuch  cover  Federal 
emplojrment  the  administrative 
procedures  of  section  501  must  be 
followed.  Accordingly,  the  proposed  rule 
adopted  the  definitions,  requirements 
and  procedures  of  section  501  as 
established  in  EEOCs  rules. 

The  final  rule  has  not  been  changed. 
The  Department  intends  to  avoid 
duplicative,  competing  or  conflicting 
standards  under  the  Rriiabilitation  Act 
with  respect  to  Federal  employment. 
While  the  rule  could  define  terms  with 
respect  to  employment  and  enumerate 
what  practice*  are  covered  and  what 
requirements  apply,  reference  to  the 
Government-wide  rules  of  the  Equal 
Emplojrment  Opportunity  Comraisaion  is 
sufficient  and  avoids  duplication.  The 
class  of  Federal  employees  and 
applicants  for  employment  covered  by 
section  504  is  identical  to  or  sobeomed 
within  that  covered  by  section  501.  To 


apply  (fifFevent  or  leaser  standarda  to 
persons  aBeging  vMaOons  of  secHoo 
504  could  lead  tmnecessatfly  to 
confusion  in  the  enforcement  of  the 
Rehabilitation  Act  with  respect  to 
Federal  employment 

Section  3lkl40    Program  acctaubility: 
Diacriminatioa  prohibited 

The  proposed  regulation  did  not 
contain  a  general  statement  of  die 
program  acoessibiUty  requirement 
similar  to  that  appearing  in  the  section 
504  coordination  regulation  for  federally 
assisted  fmigrams  (28  CFR  41.56).  Tlie 
decision  not  to  include  this  language  in 
the  proposed  regulation  created  die 
misperception  that  a  change  in 
substance  was  intended.  In  order  to 
remedy  this  misunderatanding,  the 
Supplemental  Notice  requested 
comments  on  explicitly  including  it 
Sixty-two  commenters  favored  inclusion 
of  the  specific  regulatory  language  that 
was  published  in  the  Supplemental 
Notice.  Consequently,  the  fmal  rule  has 
been  revised  to  include  the  language  of 
the  Supplemental  Notice.  Tlie  language 
appears  at  {  39.149. 

Section  39.150    Program  accessibility: 
Existing  facilities 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57).  widi  certain 
modifications.  Thus,  §  39.150  requires 
that  the  agency's  program  or  activity, 
when  viewed  in  its  entirety,  be  reacUy 
accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  cleas^that  the  agency  is  not 
required  to  make  each  of  its  existii^ 
facilities  acosssible  (f  38.150(aKl)). 
However,  |  39.15a  unlike  28  CFR  41.56- 
41.57,  places  expbdt  limiu  on  the 
agency's  obligation  to  ensure  pro-am 
accessibihty  (i  30.1S0(aK2)).  This 
provision  provoked  960  uumiaeuta.  the 
largest  number  received  on  any  singia 
issue.  Most  commeatara  sought  the 
deletion  of  the  "andne  financial  and 
administrative  hardens"  language  from 
the  regolatian.  On  the  ba^  of 
preliminary  comments  on  this 
paragraph,  tiw  Department  published 
clarifying  language  in  its  Supplemental 
Notice.  The  final  version  inchides  that 
clarification. 

The  "undue  financial  and 
administrative  burdens"  language 
(found  at  St  30.1SO(aX2)  and  30.ieo(d)) 
is  based  on  tibe  Sopreme  Court's  Davit 
holding  diat  section  S04  does  not  require 
program  modifications  that  result  in  a 
fundamental  alteration  in  die  nature  of  a 
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program,  and  on  the  Court's  statement 
that  sectkw  SCM  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  tq  be  imposed  under  section  504. 
See,  e^.,  Dopico  v.  Goldschmidt,  supm: 
American  Public  Transit  Association  v. 
Lewis,  supra  (APTA).  In  APTA  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  applied  the 
Davis  language  and  invalidated  the 
section  504  regulations  of  the 
Department  of  Transportation  (DOT). 
The  court  in  APTA  noted  "that  at  some 
point  a  transit  system's  refusal  to  take 
modest,  affirmative  steps  to 
accommodate  handicapped  persons 
might  well  violate  section  504.  But 
DOTs  rules  do  not  mandate  only 
modest  expenditures.  The  regulations 
require  extensive  modifications  of 
existing  systems  and  impose  extremely 
heavy  financial  burdens  on  local  transit 
authorities."  655  F.2d  at  1278. 

The  inclusion  of  subparagraph  (a)(2]  is 
an  effort  to  conform  the  agency's 
regulation  implementing  section  504  to 
the  Supreme  Court's  interpretation  of 
the  statute  in  Davis  as  well  as  to  the 
decisions  of  lower  courts  following  the 
Davis  opinion.  This  subparagraph 
acknowledges,  in  light  of  recent  case 
law.  that,  in  some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  The  failure  to  include 
such  a  provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
piuiuant  to  the  regulation. 

Many  commenters  argued  that  the 
Supreme  Court's  decision  in  Davis  did 
not  require  inclusion  of  an  undue 
burdens  defense  in  this  regulation. 
These  commenters  asserted  that  the 
holding  in  Davis  was  that  the  plaintiff 
was  not  a  qualified  handicapped  person 
and  that  the  subsequent  reference  to 
"undue  financial  and  administrative 
burdens"  was  mere  dicta.  These 
commenters  overlook  the  interpretations 
of  Davis  provided  by  the  Federal  circuit 
court  cases  mentioned  above.  The  APTA 
and  Dopico  decisions  make  it  clear  that 
financial  burdens  can  limit  the 
obligation  to  comply  with  section  504. 
See  also  New  Mexico  Association  for 
Retarded  Citizens  v.  New  Mexico,  678 
F.2d  847  (10th  Cir.  1982). 


Many  commenters  argued  that 
inclusion  of  the  undue  burdens  defense 
was  inconsistent  with  the  position  taken 
by  Vice  President  Bush  in  his  letter  of 
March  21, 1983,  in  which  he  announced 
the  Administration's  decision  not  to 
revise  the  coordination  regulation  for 
federally  assisted  programs.  Ilie 
decision  to  include  the  undue  burdens 
defense  represents  no  contradiction 
with  the  position  taken  by  Vice 
President  Bush  on  the  guidelines  for 
federally  assisted  programs.  In  his  letter 
the  Vice  President  stated  that 
"extensive  change  of  the  existing  504 
coordination  regulations  was  not 
required,  and  that  with  respect  to  those 
few  areas  where  clarification  might  be 
desirable,  the  courts  are  currently 
providing  useful  guidance  and  can  be 
expected  to  continue  to  do  so  in  the 
future."  One  element  of  that  "useful 
guidance"  obviously  comes  from 
interpretations  of  the  Davis  decision  by 
the  lower  Federal  courts. 

The  Department  has  carefully 
considered  the  comments  on  the  process 
that  the  Department  should  follow  in 
determining  whether  a  program 
modification  would  result  in  tindue 
financial  and  administrative  burdens. 
The  Department  intends  to  be  guided  by 
six  principles  in  its  application  of  the 
"fundamental  alteration"  and  "imdue 
financial  and  administrative  burdens" 
language. 

First,  because  of  the  extensive 
resources  and  capabilities  that  could 
properly  be  drawn  upon  for  section  504 
purposes  by  a  large  Federal  agency  like 
the  Department  of  Justice,  the 
Department  explicitly  acknowledges 
that,  in  most  cases,  making  a 
Department  program  accessible  will 
likely  not  result  in  imdue  burdens. 
Second,  the  burden  of  proving  that  the 
accommodation  request  will  result  in  a 
fundamental  alteration  or  undue 
burdens  has  been  placed  squarely  on 
the  Department  of  Justice,  not  on  the 
handicapped  person.  Third,  in 
determining  whether  financial  and 
administrative  burdens  are  undue,  the 
Department  is  to  consider  all 
Department  resources  available  for  use 
in  the  funding  and  operation  of  the 
conducted  program.  Fourth,  the 
"fundamental  alteration" /"undue 
burdens"  decision  is  to  be  made  by  the 
Attorney  General  or  his  designee  and 
must  be  accompanied  by  a  written 
statement  of  reasons  for  reaching  such  a 
conclusion.  Fifth,  if  a  disabled  person 
disagrees  with  the  Attorney  General's 
finding,  he  or  she  can  file  a  complaint 
under  the  complaint  procedures 
established  by  the  final  regulation.  A 
significant  feature  of  this  complaint 


adjudication  procedure  is  the 
availability  of  a  hearing  before  an 
independent  administrative  law  judge 
under  the  due  process  protections  of  the 
Administrative  Procedure  Act.  Sixth  end 
finally,  even  if  diere  is  a  detennination 
that  making  a  program  accessible  will 
fundamentally  alter  the  nature  of  the 
program,  or  will  result  in  imdue 
financial  and  administrative  burdens, 
the  Department  must  still  take  action, 
short  of  that  outer  limit,  that  will  open 
participation  in  the  Department's 
program  to  disabled  persons  to  the 
fullest  extent  possible. 

One  hundred  and  eighty-one 
commenters  on  the  Supplemental  Notice 
objected  to  the  provision  that  the 
"undue  burdens"  decision  would  be 
based  on  consideration  of  "all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program,"  arguing  that  it  should  be 
based  on  the  resources  of  the  agency  as 
a  whole.  Some  argued  that  this 
formulation  was  required  because  all 
agency  resources  come  from  taxpayer 
monies  and  should  not  be  used  to 
support  discrimination. 

The  Department's  entire  budget  is  an 
inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens.  Many  parts 
of  the  Department's  budget  are 
earmarked  for  specific  purposes  and  are 
simply  not  available  for  use  in  making 
the  Department's  programs  accessible  to 
disabled  persons.  For  example,  funds  for 
the  operation  of  the  Bureau  of  Prisons 
are  unavailable  for  defraying  the  cost  of 
a  sign  language  interpreter  at  a 
deportation  hearing  conducted  by  the 
Immigration  and  Natiiralization  Service. 
There  are  extensive  resources  available 
to  the  Department  and  it  is  expected 
that  the  Department  will,  only  on  very 
rare  occasions,  be  faced  with  "undue 
burdens"  in  meeting  the  program 
accessibility  or  communications 
sections  of  the  regulation. 

One  commenter  said  that  the  term 
"undue  hardship"  used  in  regulations  for 
federally  assisted  programs  is  more 
specific  and  less  discriminatory  than  the 
term  "imdue  burdens."  The  term  "imdue 
hardship"  is  a  term  of  art  used  in 
connection  with  employment.  The  term 
"undue  burdens"  is  taken  from  the 
Supreme  Court's  opinion  in  Davis  and  is 
appropriately  included  in  this  regulation. 

Some  commenters  argued  that  section 
504  creates  an  absolute  right  to  acc€  *-. 
and  that  cost  cannot  limit  this  right, 
although  it  may  be  a  factor  in 
determining  timeframes  for  compliance. 
Section  504  does  not  create  an  absolute 
right  to  access.  The  Supreme  Court 
stated  in  Davis  that  recipients  need  not 
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undertake  modificatioiu  to  their 
program*  to  meet  the  raquiraments  of 
section  804  that  wooM  reaoh  in  "undue 
financial  and  admlniatiative  burdens." 
This  understanding  of  sectbrn  504  and 
its  implementing  regulations  for 
federally  assisted  programs  is  shared  by 
the  lower  Federal  courts,  which  have 
routinely  applied  the  "undue  burdens" 
limitation  to  aecesaibility  issues. 
Congress  suggested  no  different 
interpretation  of  section  504  when 
applying  it  to  federally  conducted 
programs.  Spreading  ^e  cost  of 
compliimce  over  a  period  of  time  is, 
however,  one  way  of  avoiding  undue 
financial  and  administrative  burdens, 
and  the  Department  will  consider  that 
as  an  option  whenever  it  considers 
asserting  that  defense. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  among  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  will  be  consistent  with 
provision  of  services  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  The  agency  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  estabUsh  time 
periods  for  complying  with  the  program 
accessibility  requirement  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b).  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
elective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 

Section  39.151    Program  acceaaibility: 
New  construction  and  alterations 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504,  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C  792),  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  39.151 
provides  that  those  buildings  that  are 
constructed  or  altered  by,  on  behalf  of, 
or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 


readily  aoceasibi*  to  and  usable  by 
handicapped  peceons  In  accordance 
with  41  can  101-19.600  to  101-194)07. 
This  standard  was  promulgated 
pursuant  to  the  Anmitactaral  Barriers 
Act  of  isea,  as  amended  (42  U.S.C.  4151- 
4157).  It  is  appropriate  to  adopt  the 
existing  Aroiitactnral  Barriers  Act 
standard  for  section  504  compliance 
because  now  and  altered  bulldi^s 
subject  to  this  regulation  are  abo 
subject  to  the  Arehitectural  Barriers  Act 
and  becausa  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

E]dsting  buildinn  leased  by  the 
agency  after  the  emotive  date  of  this 
r^^ation  are  not  required  to  meet  the 
new  construction  standard.  They  are 
subject,  however,  to  the  requirements  of 
S  39.150. 

A  commenter  has  recommended  that 
the  regulation  should  require  that 
buildings  leased  after  the  effective  date 
of  the  regulation  should  meet  the  new 
construction  standards  of  {  39.151, 
rather  than  the  program  accessibility 
standard  for  existing  facilities  in 
S  39.150.  Federal  practice  under  section 
504  has  always  treated  newly  leased 
buildings  as  subject  to  the  existing 
facility  program  accessibility  standard. 
Unlike  the  construction  of  new  buildings 
where  architectural  barriers  can  be 
avoided  at  littie  or  no  cost  the 
appUcation  of  new  construction 
standards  to  an  existing  building  being 
leased  raises  the  same  prospect  of 
retrofitting  buildings  as  the  use  of  an 
existing  Federal  facility,  and  the 
Department  believes  the  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildings. 

Section  39.100    Communications 

Section  39.160  requires  the  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  Include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  {  39.160(a)(1)  to  afford 
a  handicapped  person  an  equal 
opportimity  to  participate  in,  and  enjoy 
the  benefits  of,  the  agency's  program  or 
activity.  They  also  include  an 
opportunity  for  handicapped  persons  to 
request  the  auxiliary  aids  of  their 
choice.  This  expressed  choice  shall  be 
given  primary  consideration  by  the 
agency  ({  39.ie0(a](l)(i]).  The  agency 
shall  honor  the  dioice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  {  39.160(d].  That 
paragraph  limits  the  obligation  of  the 


agency  to  ensura  effactiva 
communicatioo  in  aocardaaoe  with 
Davis  and  the  drcott  court  6pfaiions 
interpreting  it  (aae  supra  preamble 
I  39.180(a)(2)).  Unless  not  rmiatnd  by 
i  3e.ieo(d).  die  agency  shall  provide 
auxiliaiy  aids  at  no  cost  to  the 
handicapped  person. 

In  some  circumstances,  a  notopad  and 
written  materials  may  be  stiffident  to 
permit  effective  communication  ivith  a 
hearing-impaired  person.  In  many 
circumstances,  however,  diey  may  not 
be,  particulariy  when  ttie  infonaation 
being  OHBmunicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
(e.g.,  a  meeting)  or  where  the  bearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  inteipteter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  mi^t 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  inform  the 
pubUc  of  (1)  the  coomiunications 
services  it  offers  to  afford  handicapped 
persons  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  olds 
when  several  different  modes  are 
effective. 

The  agency  shall  ensure  efltective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency, 
e.g.,  INS  deportation  proceedings. 
Auxiliary  aids  in  these  proceedings  must 
be  afforded  where  they  are  necesssary 
to  ensure  effective  communication  at  the 
proceedings.  When  sign  language 
interpreters  are  necessary,  tiie  agency 
may  require  that  it  be  given  reasonable 
notice  prior  to  the  proceeding  of  the 
need  for  an  interpreter.  Moreover,  the 
agency  need  not  provide  individually 
prescribed  devices,  readers  for  personal 
use  or  study,  or  other  devices  of  a 
personal  nature  (S  39.ie0(aKl)(ii))-  For 
example,  tiie  agency  need  not  provide 
eye  glasaes  or  hearing  aids  to  applicants 
or  participants  in  its  programs. 
Similarly,  the  regulation  does  not 
require  the  agency  to  provide 
wheelcbairs  to  perwns  with  mobiBty 
impoirmants. 

Some  commenten  ttiggeited  that  the 
Department's  language  in 
S  39.iao(aMl)(ii)  diat  statas  that  the 
agency  hmkI  not  provide  individually 
prescribed  devices  or  readers  for 
personal  use  or  study  be  modified  to 
state  that  sudi  devices  are  not  required 
for  "nonprogram  materiaL"  This 
suggestion  has  not  been  adopted 
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because  it  is  less  clear  than  the  existing 
formulation,  which  is  intended  to 
distinguish  between  communications 
that  are  necessary  to  obtain  the  benefits 
of  the  federal  programs  and  those  that 
are  not  and  which  parallels  the 
requirements  of  the  Federal 
government's  section  504  regulations  for 
federally  assisted  programs.  For 
example,  a  federally  operated  library 
would  have  to  ensure  effective 
communication  between  its  librarian 
and  a  patron,  but  not  between  the 
patron  and  a  friend  who  had 
accompanied  him  or  her  to  the  library. 
Several  comments  suggested  that  the 
definition  of  auxihary  aids  should 
include  attendant  services  that  may  be 
needed  to  aid  disabled  persons  to  travel 
to  meetings.  Other  comments 
recommended  that  in  some  cases 
attendant  services  may  be  an 
appropriate  auxiliary  aid  to  achieve 
program  accessiblity. 

The  Department  has  not  adopted  the 
approach  recommended  by  these 
comment8.To  the  extent  that  the 
services  of  an  attendant  are  not  directly 
related  to  a  federally  conducted 
program  or  activity,  it  would  be 
inappropriate  to  require  them  at  Federal 
expense.  For  example,  the  services  of  a 
sign  language  interpreter  make  a 
workshop  as  available  to  any  deaf 
participant  as  it  is  to  other  participants. 
The  need  for  services  of  interpreters 
arises  directly  out  of  the  presentation  of 
information  in  a  form  that  can  be 
understood  by  hearing  persons. 
However,  the  Department  views  the 
services  of  an  attendant  for  a  disabled 
person  as  generally  personal  in  nature 
and  not  directly  related  to  the  federally 
conducted  program. 

A  different  conclusion,  however, 
might  be  reached  for  Federal  employees 
or  other  persons  traveling  for  the 
agency.  Where  a  disabled  person  who  is 
unable  to  travel  without  an  attendant  is 
required  to  perform  official  travel,  the 
travel  expenses  of  an  attendant, 
including  per  diem  and  transportation 
expenses,  may  be  paid  by  the 
Department.  See  5  U.S-C  3102(d)  (1982). 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  handicapped 
persons  concerning  accessible  services, 
activities,  and  facilities.  Paragraph  (c) 
requires  the  agency  to  provide  signage 
at  inaccessible  facilities  that  directs 
users  to  locations  %vith  information 
about  accessible  facilities. 

Section  39.170    Compliance  procedures 

Section  39.170  establishes  a  detailed 
complaint  processing  and  review 
procedure  for  resolving  allegations  of 
discrimination  in  violation  of  section  504 
in  the  Department  of  Justice's  programs 


and  activities.  The  1976  amendments  to 
section  504  failod  to  provide  a  specific 
statutory  remedy  for  violation*  of 
section  504  in  federally  conducted 
programs.  The  amendment's  legislative 
history  suggesting  parallelism  between 
section  504  for  federally  conducted  and 
federally  assisted  programs  is  unhelpful 
in  this  area  because  the  fund 
termination  mechanism  used  in  section 
504  federally  assisted  regulations 
depends  on  the  legal  relationship 
between  a  Federal  funding  agency  and 
the  recipients  to  which  the  Federal 
funding  is  extended.  The  Department 
has  decided  that  the  most  effective  and 
appropriate  manner  in  which  to  enforce 
section  504  in  the  federally  conducted 
area  is  through  an  equitable  complaint 
resolution  process.  Section  39.170 
establishes  this  process. 

The  complaint  process  in  the  final  rule 
is  substantially  the  same  as  the  one  that 
the  Departinent  proposed.  The 
Department  received  57  comments  on 
this  section.  These  comments  did  not 
question  the  use  of  a  complaint- 
responsive  enforcement  scheme  as 
appropriate  for  section  504  for  federally 
conducted  programs.  The  Department 
continues  to  view  its  specific  proposal 
as  satisfactory. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  vests  in  the  Responsible 
Official  the  responsibility  for  the  overall 
management  of  the  504  compHance 
program.  "Responsible  Official"  or 
"Official,"  as  defined  in  §  39.103,  refers 
to  the  Director  of  Equal  Employment 
Opportunity,  who  is  designated  as  the 
official  responsible  for  coordinating 
implementation  of  compliance 
procedures  set  forth  in  S  39.170.  The 
definition  of  "Official"  includes  other 
Department  Officials  to  whom  authority 
has  been  delegated  by  the  Official  The 
Assistant  Attorney  General  for 
Administration  has  been  designated  as 
the  Director  of  Equal  Employment 
Opportunity  for  the  Department.  See  28 
CFR  42.2(a). 

Although  one  person  has 
responsibility  both  for  administering  the 
Equal  Employment  Opportunity  Program 
for  the  Departinent  and  for  coordinating 
implementation  of  the  compUance 
procedures  under  this  part,  the 
procedures  for  carrying  out  these  two 
responsibilities  are  different.  The 


Official  would  follow  the  jnticediirea  for 
enforcing  equal  employment 
opportunity,  as  set  forth  in  29  CFR  Part 
1613,  only  for  complaints  alleging 
employment  discriminatioD  (see 
S  39.170(b)).  Other  complaints  would  be 
processed  under  the  procedures  in 
S  39.170.  Authority  for  processing 
complaints  of  employment 
discrimination  has  been  delegated  to 
Equal  Employment  Opportunity  Officers 
in  some  Department  components,  and  it 
is  expected  that  authority  for  enforcing 
this  part  will  be  similarly  delegated. 

Subparagraphs  (d)  (1)  and  (3)  provide 
that  any  person  who  believes  that  he  or 
she  has  been  discriminated  against  may 
file  a  complaint  within  180  days  from  the 
date  of  the  alleged  discrimination.  The 
Official  may  extend  the  time  limit  when 
the  complainant  shows  good  cause. 
Good  cause  could  be  found  if,  for 
example,  (1)  the  complainant  mistakenly 
filed  with  the  wrong  agency  and  was  not 
informed  of  the  mistake  within  the  180 
days;  or  (2)  the  complainant  could  not 
reasonably  be  expected  to  know  of  the 
act  or  event  said  to  be  discriminatory. 
Several  commenters  argued  that  the 
proposed  rule  unnecessarily  restricted 
the  right  to  file  a  complaint  by  not 
allowing  an  individual  victim  of 
discrimination  to  authorize  a 
representative  to  file  on  his  or  her 
behalf.  The  final  rule  permits  filing  by 
the  authorized  representative  of  an 
individual  victim,  or,  in  the  case  of  class 
discrimination,  of  a  member  of  the  class, 
as  well  as  by  an  individual  victim  or 
class  member.  The  final  rule  has  been 
revised  to  make  it  clear  that  complaints 
alleging  that  a  specific  class  of  persons 
has  been  discriminated  against  may 
only  be  filed  by  a  member  of  that 
specific  class  or  by  a  representative 
authorized  to  file  the  complaint  by  a 
member  of  that  class  (8  39.170(d)(1)). 
The  Federal  Bureau  of  Prisons  has 
established  an  Administrative  Remedy 
Procedure  for  handling  grievances  of 
inmates  of  Federal  penal  institutions  (28 
CFR  Part  542).  This  procedure  allows  an 
inmate  to  file  a  formal  written  complaint 
with  the  Warden  of  the  Institiition  or 
with  the  Regional  Director.  While  these 
remedies  are  not  a  substitute  for  the 
right  to  an  independent  investigation  by 
a  civil  rights  office  and  appeal  to  the 
Complaint  Adjudication  Officer,  the 
final  rule  requires  inmates  to  exhaust 
these  procedural  remedies  before  filing 
a  con^ilaint  with  the  Official.  The  time 
period  for  filing  a  complaint  with  the 
Official  would  be  extended  by  the  time 
spent  exhausting  these  remedies.  This 
requirement  applies  only  to  inmates  and 
does  not  extend  to  visitors  and 
employees. 
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The  Department  received  several 
comments  on  how  prisoners'  complaints 
should  be  handled.  Some  of  them 
suggested  that  both  the  discrimination 
procedure  and  the  prison  grievance 
procedures  should  be  invoked 
simultaneously.  The  Department 
believes  that  this  proposal  would 
require  the  unnecessary  duplication  of 
efforts  without  materially  enhancing 
results.  The  Bureau  of  Prisons  reported 
that  thousands  of  inmate  complaints 
were  Hied  in  1983  alone  and  that  several 
court  decisions  have  held  that  the 
inmate  administrative  remedy  procedure 
must  be  exhausted  before  suit  can  be 
filed.  Although  the  volume  of  complaints 
by  prison  inmates  might  be  burdensome, 
it  is  not  possible  now  to  forecast  the 
number  that  will  be  filed.  The 
Department  believes,  however,  that 
handicapped  prisoners  must  be  afforded 
the  right  to  have  their  complaints 
investigated  by  an  office  that  speciahzes 
in  discrimination  complaints,  including 
section  504  complaints,  as  well  as  the 
right  to  appeal  to  the  Complaint 
Adjudication  Officer.  It  is  expected  that 
the  requirement  that  inmates  first 
exhaust  prison  administrative  remedies 
will  be  effective  in  resolving  most 
meritorious  complaints.  It  may  be 
necessary,  of  course,  for  the  Department 
to  provide  additional  resources  to 
handle  complaints  filed  under  the  new 
regulation. 

Subparagraph  (d)(2)  requires  that  the 
name  and  identity  of  a  complainant  be 
held  in  confidence  unless  he  or  she 
waives  that  right  in  writing  and  except 
to  the  extent  necessary  for  compliance 
purposes. 

Complaints  may  be  mailed  or 
delivered  to  the  Attorney  General,  the 
Responsible  Official,  or  other  agency 
officials.  Complaints  received  by  any 
agency  official  other  than  the 
Responsible  Official  must  be  forwarded 
immediately  to  the  Responsible  Official 
(subparagraph  (d)(4)). 

Paragraph  (e)  requires  the  agency  to 
send  to  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  a  copy  of  any  complaint  alleging 
that  a  building  or  facility  subject  to  the 
Architectural  Barriers  Act  or  section  502 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  handicapped 
persons. 

The  Official  is  required  to  accept  all 
complete  complaints  over  which  the 
agency  has  jurisdiction  (5  39.170(f)(1)).  If 
the  Official  determines  that  the  agency 
does  not  have  jurisdiction  over  a 
complaint  the  Official  shall  promptly 
notify  the  complainant  and  make 
reasonable  e^orts  to  refer  the  complaint 


to  the  appropriate  entity  of  the  Federal 
government  (S  39.170(f)(3)). 

If  a  complaint  is  not  complete  when  it 
is  filed,  the  Official  must  notify  the 
complainant  within  30  days  that 
additional  information  is  needed.  The 
complainant  must  furnish  the  necessary 
information  within  30  days  of  receipt  of 
the  notice,  or  the  complaint  will  be 
dismissed  without  prejudice.  Filing  an 
incomplete  complaint  within  180  days 
from  the  date  of  the  alleged 
discrimination  satisfies  the  requirement 
of  subparagraph  (d)(3),  but  the 
timeframes  governing  the  Official's 
other  obligations  to  process  the 
complaint  [see,  e.g..  S  39.170(g)(1), 
S  39.170(h))  do  not  begin  to  operate  until 
the  Official  receives  a  complete 
complaint. 

Within  180  days  of  receipt  of  the 
complete  complaint,  the  Official  is  to 
investigate  the  complaint,  attempt  an 
informal  resolution,  and,  if  informal 
resolution  is  not  achieved,  issue  a  letter 
of  findings  (§  39.170(h)).  Within  the  time 
limit,  the  Official  should  make  every 
effort  to  achieve  informal  resolution 
whenever  possible. 

In  response  to  a  suggestion  from  a 
commenter.  the  Department  no  longer 
refers  to  the  letter  of  findings  as 
"preliminary."  The  word  "preliminary" 
has  been  deleted  becaiise,  if  there  is  no 
appeal,  the  determination  made  in  the 
letter  of  findings  will  constitute  the  final 
agency  decision. 

Paragraph  (h)  requires  that  the 
Official's  letter  be  sent  to  the 
complainant  and  respondent  and  that  it 
contain  findings  of  fact  and  conclusions 
of  law,  the  relief  granted  if 
discrimination  is  found,  and  notice  of 
the  right  to  appeal.  The  regulation 
provides  that  a  party  may  appeal  the 
Official's  letter  or  findings  to  the 
Complaint  Adjudication  Officer  (CAO). 
If  neither  party  files  an  appeal  from  the 
letter  of  findings  within  30  days  after 
receipt  of  the  letter,  the  letter  will 
constitute  the  final  decision  of  the 
agency  (§  39.170(i)(4)). 

The  Department's  final  rule  provides 
an  opportunity  for  a  hearing  before  an 
administrative  law  judge  (ALJ).  The  ALJ 
would  make  a  recommended  decision  to 
the  CAO.  who  would  make  the  final 
agency  decision.  The  purpose  of  the 
hearing  is  to  provide  a  forum  in  which 
the  complainant  or  respondent  can  have 
an  opportunity  to  be  heard,  confront 
witnesses,  and  present  evidence  so  that 
an  administrative  law  judge  can  issue  a 
recommended  decision  that  is  well- 
reasoned  and  justified  on  the  basis  of 
the  evidence  presented. 

The  opportunity  for  a  hearing  before 
an  ALJ  assures  more  impartiality  and 


the  appearance  of  more  impartiality 
than  a  decision  made  by  one  agency 
official  concerning  other  officials  of  the 
same  agency.  The  Department  expects 
that  agency  decisions  based  on  a 
hearing  record  would  more  likely 
survive  later  judicial  review. 

Under  the  regulation,  another  person 
or  organization  would  be  allowed  to 
participate  as  a  third  party  or  amiciis 
curiae  if  the  AL)  detetmines  that  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings,  that  participation  will  not 
duly  delay  the  outcome,  and  that 
petitioner's  participation  may  contribute 
materially  to  the  disposition 'of  the 
proceedings. 

TTie  Department  received  comments 
on  the  proposed  opportunity  for  a 
hearing  before  an  administrative  law 
judge.  Some  commenters  were  primarily 
concerned  that  by  invoking  a  hearing 
before  the  ALJ  with  the  procedural 
safeguards  adopted  from  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  554-557),  the  complainant  would 
lose  the  right  to  a  de  novo  review  of  the 
agency's  final  decision,  because  the 
APA  allows  a  Federal  court  only  to 
determine  if  the  agency's  final  decisions 
are  "arbitrary  and  capricious"  (5  U.S.C 
706(2)(A)).  It  is  beyond  our  jurisdiction 
to  specify  that  a  de  novo  review  is 
available  to  complaints  seeking  judicial 
review  of  final  agency  decisions.  This 
issue  is  for  the  courts  to  decide.  That  is 
also  true  for  the  issue  of  the  availability 
of  a  private  right  of  action,  either 
without  invoking  our  compliance 
procedures  or  after  the  issuance  of 
letters  of  findings. 

Given  the  inherent  conflicts  of  interest 
in  situations  where  complaints  allege 
discrimination  on  the  part  of  the 
Department  it  is  critically  important  to 
ensure  that  a  complaint  be  reviewed  in  a 
fair,  independent  process.  The 
availability  of  a  hearing  before  an 
independent  AL)  would  provide  the 
appearance  as  well  as  the  actuality  of 
an  impartial  compliance  mechanism. 
The  Ciepartment  has  therefore  included 
the  provision  for  a  hearing  in  the  final 
regiilation. 

One  comment  requested  the  addition 
of  a  provision  whereby  ^  Department 
would  award  attorneys  lees  to 
complainants.  Another  comment 
suggested  that  the  Equal  Access  to 
Justice  Act  (5  U.S.C.  504)  might  provide 
for  the  award  of  fees.  Nodiing  contained 
in  title  V  of  the  Rehabilitation  Act 
provides  for  the  agency  award  of 
attorneys  fees  in  administrative 
proceedings  other  than  those  involving 
Federal  employment  Nor  does  the  EAJA 
and  the  Department's  implementing 
regulations  at  28  CFR  Part  24  provide  for 
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such  awards  in  hearings  coDducted 
under  S  39.170(k).  We  have  therefore 
inchided  no  attorneys  fee  provision  in 
the  current  regulations. 

Under  paragraph  (1),  the  CAO  renders 
a  final  agency  decision  after  appeal 
without  a  hearing  or  after  a  hearing.  The 
CAO  directs  appropriate  remedial 
action  if  discrimination  is  found.  The 
CAO's  decision  will  involve  reviewing 
the  entire  Gle.  including  the 
investigation  report,  letter  of  findings, 
and.  if  a  hearing  was  held,  the  hearing 
record  and  recommended  decision  of  the 
administrative  law  judge.  Hie  decision 
shall  be  malle  within  80  days  of  receipt 
of  the  complaint  file  or  the  hearing 
record. 

One  comraenter  objected  to  the 
requirement  in  subparagraph  (l)(ll  that 
the  CAO  explain  specifically  a  decision 
to  reject  or  modify  the  ALJ's  proposed 
findings,  aiguing  that  it  would 
inappropriately  limit  the  CAO's 
i.onaideration  of  the  issues.  We  have 
adopted  the  suggestion  and  eliminated 
the  requirement. 

In  response  to  recommendations  from 
the  Department's  CAO  and  the  Drug 
Enforcement  Administration's  ALJ,  some 
changes  have  been  made  in  the 
compliance  procedures.  Among  the 
changes  are  a  new  requirement  that  the 
ALJ  provide  findings  to  all  parties,  not 
just  the  CAO.  an  added  provision  for 
filing  exceptions  to  an  ALJ's 
recommended  decision,  a  delineation  of 
the  authorities  of  the  ALJ,  and  a 
clarification  of  the  responsibility  for 
supervising  compliance  with  the  final 
agency  decision  between  the 
Responsible  Official  and  the  CAO. 

The  Department  also  received  some 
comments  on  the  appropriateness  of 
providing  for  an  appeal  by  either  the 
complainant  or  respondent.  Some 
commenters  objected  to  allowing  a 
respondent  to  obtain  an  administrative 
appeal  because  it  could  delay  remedying 
discrimination.  On  the  other  hand,  an 
impartial  adjudicatory  mechanism 
would  require  that  opportunity  is 
provided  for  both  sides  to  appeal.  For 
this  reason,  the  Department  finds  it 
necessary  and  appropriate  for  both 
complainant  and  respondent  to  have  the 
right  to  an  administrative  appeal. 

List  of  Subjecto  in  28  CFR  Part  39 

Blind  Qvil  righU.  Equal  educational 
opportunity.  Equal  employment 
opportunity.  Federal  buildings  and 
facilities.  Handicapped. 

By  the  audiority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509,  510:  5 
US.C.  301,  and  secUon  504  of  the 
Rehatrilitation  Act  of  1973  (29  U.S.C. 
794),  and  for  the  reasons  set  forth  in  the 


preamble.  Chapter  I  of  Title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Part  39  is  added  to  28  CFR  Chapter  I 
to  read  as  follows: 

PART  39-€NFORCEMENT  OF 
NONDISCRMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  JUSTICE 

Sec. 

39.101  Purpose. 

39.102  Applicatin. 

39.103  Defmitions. 
39.104-39.109    (Re»crved] 

39.110  Self-evaluation. 

39.111  Notice. 
39.112-39.129     [Reserved] 

39.130    General  prohibitions  against 

discrimination. 
39.131-39.139    [Reserved] 
39.140    Employment. 
39.141-39.14«     [Reserved] 

39.149  Program  accessibility:  Discrimination 
prohibited. 

39.150  Program  accessibility:  Existing 
facilities. 

39.151  Program  accessibility:  New 
construction  and  alterations. 

39.152-39.159  [Reserved] 
39.180  Communications. 
39.161-39.189  [Reserved] 
39.170  Compliance  procedures. 
39.171-39.999  [Reserved] 
Authority:  29  U.S.C.  794. 

S  39.101     Purpose. 

This  part  effectuates  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service.         I 

§39.102    AppRcation. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency. 

$39,103    Defmmons. 

For  purposes  of  this  part,  the  term— 

"Agency"  means  the  Department  of 
Justice. 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportxmity  to 
participate  in.  and  enjoy  die  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  telecommunications 


devices  and  other  similar  services  and 
devices.  Auxiliary  aids  useful  for 
persons  with  impaired  hearing  include 
telephone  handset  amphfiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters, 
notetakers.  written  materials,  and  other 
similar  services  and  devices. 

'Complaint  Adjudication  Officer" 
means  the  Complaint  Adjudication 
Officer  appointed  by  the  Assistant 
Attorney  General  for  Civil  Rights. 
"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  person"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  hfe  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairmenL 
As  used  in  this  definition,  the  phrase: 
(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovasculan 
reproductive;  digestive;  genitorurinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  waDcing, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of.  or 
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has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  subparagraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

"Official"  or  "Responsible  Official" 
means  the  Director  of  Equal 
Employment  Opportimity  of  the 
Department  of  Justice  or  his  or  her 
designee. 

"Qualified  handicapped  person" 
means — 

(1)  With  respect  to  any  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature;  or 

(2)  With  respect  to  any  other  program 
or  activity,  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity. 

"Respondent"  means  the 
organizational  unit  in  which  a 
complainant  alleges  that  discrimination 
occurred. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1617),  and  the  Rehabihtation, 
Comprehensive  Services,  and 
Development  Disabilities  Amendments 
of  1978  (Pub.  L  95-602,  92  Stat.  2955).  As 
used  in  this  part,  section  504  applies 
only  to  programs  or  activities  conducted 
by  Executive  agencies  and  not  to 
federally  assisted  programs. 

§{39.104-39.109    [RM«rv*d] 

S  39.110    S«lf-«valuatton. 

(a)  The  agency  shall,  by  October  11. 
1985,  evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 


do  not  or  may  not  meet  the  requirements 
of  this  part  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agenqy  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall,  tmtil  October  11, 
1987,  maintain  on  file  and  make 
available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified,  and 

(2)  A  description  of  any  modifications 
made. 

$39,111    Notice. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicabihty  to  the  program  or  activities 
conducted  by  the  agency,  and  make 
such  information  available  to  them  in 
such  manner  as  the  Attorney  General 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  this 
regulation. 

S  39.112-39.129    [R*Mrv«d] 

{39.130    General  prohllittions  egalnct 
diaertmlnatlon. 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit  or  service,  may  not  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  qf 
handicap— 

(1)  Deny  a  quahfied  handicapped 
person  the  opportimity  to  participate  in 
or  benefit  from  the  aid,  benefit  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit  or  service 
that  is  not  as  effective  in  affording  equal 
K)pportimity  to  obtain  the  same  result,  to 
gain  the  same  benefit  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  handicapped 


persons  or  to  any  claH  of  handicapped 
persons  than  U  provided  to  odien 
unless  such  action  is  necessaiy  to 
provide  qualified  handicapped  persons 
with  aid.  benefits,  or  services  that  are  as 
effective  as  those  provided  to  odiers; 

(v)  Deny  a  qualified  handicapped 
person  the  opporttmity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid.  benefit  or  service. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not  direcUy  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  meJce  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accompUshment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap,  nor  may  the 
agency  establish  requirements  for  the 
programs  or  activities  of  licensees  or 
certified  entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  However,  the 
programs  or  activities  of  entities  that  are 
licensed  or  certified  by  the  agency  are 
not  themselves,  covered  by  this  part. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
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order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
persons  is  not  prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activites  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

§§39.131-39.139    |Resefv«dl 

§  39.140    Employment 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
errployment  under  any  program  or 
activity  conducted  by  the  agency.  The 
dffinitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§  39.141-39.144    [Reserved] 

§  39. 1 49    Program  accessibility: 
Discrimination  prohibited. 

Except  as  othewise  provided  in 
§  39.150,  no  qualified  handicapped 
person  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  handicapped  persons,  be  denied  the 
benefits  of.  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

§39.150    Program  accessibHity:  Existing 
tacHlties. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facihties 
accessible  to  and  usable  by 
handicapped  persons; 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 
with  S  39.150(a)  would  result  in  such 
alterations  or  burdens.  The  decision  that 
compliance  would  result  in  such 


alteration  or  burdens  must  be  made  by 
the  Attorney  General  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  on  such 
burdens  but  would  nevertheless  ensure 
that  handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157),  and  any  regulations 
implementing  it  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
handicapped  persons  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  by 
December  10. 1984,  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
by  October  11, 1987,  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibihty,  the  agency  shall  develop, 
by  April  11, 1985,  a  transition  plan 
setting  forth  the  steps  necessary  to 
complete  such  changes.  The  agency 
shall  provide  an  opportunity  to 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  to 
participate  in  the  development  of  the 
transition  by  submitting  comments  (both 
oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 


for  public  inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  at  the  time 
identify  steps  that  will  be  taken  during 
each  year  of  the  transition  period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

§  39.1S1    Program  accaaslbmty:  New 
construction  and  altarattofw. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
The  definitions,  requirements,  and 
standards  of  the  Architectural  Barriers 
Act  (42  U.S.C.  4151-4157),  as  established 
in  41  CFR  101.1»-600  to  101.19-607, 
apply  to  buildings  covered  by  this 
section. 

§§  39.152-39.159    [Reserved] 
§  39.160    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  telecommunication  systems 
shall  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
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inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d]  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  fmancial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  S  39.160  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Attorney  General  or  his  or 
her  designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
section  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

§§39.161-39.169    [RMcrvad] 

§  39.170    Compliance  procedure*. 

(a)  Applicability.  Except  as  provided 
in  paragraph  (b)  of  this  section,  this 
section  applies  to  all  allegations  of 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
the  agency. 

(b)  Employment  complaints.  The 
agency  shall  process  complaints  alleging 
violations  of  section  504  with  respect  to 
employment  according  to  the  procedures 
established  by  the  Equal  Employment 
Opportunity  Commission  in  29  CFR  Part 
1613  pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 

(c)  Responsible  Official.  The 
Responsible  Official  shall  coordinate 
implementation  of  this  section. 

(d)  Filing  a  complaint.  (1)  Who  may 
file,  (i)  Any  person  who  believes  that  he 
or  she  has  been  subjected  to 
discrimination  prohibited  by  this  part 
may  by  him  or  herself  or  by  his  or  her 
authorized  representative  file  a 
complaint  with  the  Official.  Any  person 


who  believes  that  any  specific  class  of 
persons  has  been  subjected  to 
discrimination  prohibited  by  this  part 
and  who  is  a  member  of  that  clau  or  the 
authorized  representative  of  a  member 
of  that  class  may  file  a  complaint  with 
the  OHicial. 

(ii)  Before  51ing  a  complaint  under  this 
section,  an  inmate  of  a  Federal  penal 
institution  must  exhaust  the  Bureau  of 
Prisons  Administrative  Remedy 
Procedure  as  set  forth  in  28  CFR  Part 
542. 

(2)  Confidentiality.  The  Official  shall 
hold  in  confidence  the  identity  of  any 
person  submitting  a  complaint  unless 
the  person  submits  written  authorization 
otherwise,  and  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  proceeding 
imder  this  part. 

(3)  When  to  file.  Complaints  shall  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination,  except  that 
complaints  by  inmates  of  Federal  penal 
institutions  shall  be  filed  within  180 
days  of  the  final  administrative  decision 
of  the  Bureau  of  Prisons  under  28  CFR 
Part  542.  The  Official  may  extend  this 
time  hmit  for  good  cause  shown.  For 
purposes  of  determining  when  a 
complaint  is  timely  filed  under  this 
subparagraph,  a  complaint  mailed  to  the 
agency  shall  be  deemed  Bled  on  the  date 
it  is  postmarked.  Any  other  complaint 
shall  be  deemed  filed  on  the  date  it  is 
received  by  the  agency. 

(4)  How  to  file.  Complaints  may  be 
delivered  or  mailed  to  the  Attorney 
General,  the  Responsible  Official,  or 
agency  officials.  Complaints  should  be 
sent  to  the  Director  for  Equal 
Employment  Opportunity,  U.S. 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  N.W.,  Room  1232, 
Washington,  D.C.  20530.  If  any  agency 
official  other  than  the  Official  receives  a 
complaint,  he  or  she  shall  forward  the 
complaint  to  the  Official  immediately. 

(ej  Notification  to  the  Architectural 
and  Transportation  Barriers 
Compliance  Board.  The  agency  shall 
promptly  send  to  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  a  copy  of  any  complaint  alleging 
that  a  building  or  facility  that  is  subject 
to  the  Architectural  Barriers  Act  of  1968, 
as  amended  (42  U.S.C.  4151-5157),  or 
section  502  of  the  Rehabilitation  Act,  as 
amended  (29  U.S.C.  792),  is  not  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  agency  shall 
delete  the  identity  of  the  complainant 
from  the  copy  of  the  complaint 

(f)  Acceptance  of  complaint  (1)  The 
Official  shall  accept  a  complete 
complaint  that  is  filed  in  accordance 
with  paragraph  (d)  of  this  section  and 


over  which  the  agency  has  Jurisdiction. 
The  Official  shall  notify  the  complainant 
and  the  respondent  of  receipt  and 
acceptance  of  the  complaint 

(21  If  the  Official  rec^ves  a  complaint 
that  is  not  complete,  he  or  she  shaU 
notify  the  complainant  within  30  days 
of  receipt  of  the  incomplete  complaint 
that  additional  information  is  ne«ded.  If 
the  complainant  faib  to  complete  the 
complaint  within  30  days  of  receipt  of 
this  notice,  the  Official  shall  dismiss  the 
complaint  without  prejudice. 

(3)  If  the  Official  receive*  a  complaint 
over  which  the  agency  does  not  have 
jurisdiction,  the  Official  shall  promptly 
notify  the  complainant  and  shaU  make 
reasonable  efforts  to  refer  the  complaint 
to  the  appropriate  Government  entity. 

(g)  Investigation/conciliation.  (1) 
Within  180  days  of  the  receipt  of  a 
complete  complaint  the  Official  shall 
complete  the  investigation  of  the 
complaint  attempt  informal  resolution, 
and,  if  no  informal  resolution  is 
achieved,  issue  a  letter  of  ^dings. 

(2)  The  Official  may  require  agency 
employees  to  cooperate  in  the 
investigation  and  attempted  resolution 
of  complaints.  Employees  who  are 
required  by  the  Official  to  participate  in 
any  investigation  under  this  section 
shall  do  so  as  part  of  their  official  duties 
and  during  the  course  of  regular  duty 
hours. 

(3)  The  Official  shall  furnish  the 
complainant  and  the  respondent  a  copy 
of  the  investigative  report  promptly  after 
receiving  it  from  the  investigator  and 
provide  the  complainant  and  respondent 
with  an  opportimity  for  informal 
resolution  of  the  complaint 

(4)  If  a  complaint  is  resolved 
informally,  the  terms  of  the  agreement 
shall  be  reduced  to  writing  and  made 
part  of  the  complaint  file,  with  a  copy  of 
the  agreement  provided  to  the 
complainant  and  respondent  The 
written  agreement  may  include  a  fmding 
on  the  issue  of  discrimination  and  shall 
describe  any  corrective  action  to  which 
the  complainant  and  respondent  have 
agreed. 

(h)  Letter  of  findings.  If  an  informal 
resolution  of  the  complaint  is  not 
reached,  the  Official  shall,  within  180 
days  of  receipt  of  the  complete 
complaint  notify  the  complainant  and 
the  respondent  of  the  results  of  the 
investigation  in  a  letter  sent  by  certified 
mail,  return  receipt  requested, 
containing — 

(1)  Findings  of  fact  and  conclusions  of 
law: 

(2)  A  description  of  a  remedy  for  each 
violation  found: 

(3)  A  notice  of  the  right  of  the 
complainant  and  respondent  to  appeal 
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to  the  Complaint  Adjudication  Officer; 
and 

(4)  A  notice  of  the  right  of  the 
complainant  and  respondent  to  request 
a  hearing. 

(i)  Filing  an  appeal  (1)  Notice  of 
appeals  to  the  Complaint  Adjudication 
Officer,  with  or  without  a  request  for 
hearing,  shall  be  filed  by  the 
complainant  or  the  respondent  with  the 
Responsible  Official  within  30  days  of 
receipt  from  the  Official  of  the  letter 
required  by  paragraph  (h)  of  this  section. 

(2)  If  a  timely  appeal  without  a 
request  for  hearing  is  filed  by  a  party, 
any  other  party  may  file  a  written 
request  for  hearing  within  the  time  limit 
specified  in  paragraph  (i)(l)  of  this 
section  or  within  10  days  of  the  date  on 
which  the  first  timely  appeal  without  a 
request  for  hearing  was  filed,  whichever 
is  later. 

(3)  If  no  party  requests  a  hearing,  the 
Responsible  Official  shall  promptly 
transmit  the  notice  of  appeal  and 
investigative  record  to  the  Complaint 
Adjudication  Officer. 

(4)  If  neither  party  files  an  appeal 
within  the  time  prescribed  in  paragraph 
(i)fl)  of  this  section,  the  Responsible 
Official  shall  certify  that  the  letter  of 
findings  is  the  final  agency  decision  on 
tlie  complaint  at  the  expiration  of  that 
time. 

(j)  Acceptance  of  appeal.  The 
Responsible  Official  shall  accept  and 
process  any  timely  appeal.  A  party  may 
appeal  to  the  Complaint  Adjudication 
Officer  from  a  decision  of  the  Official 
that  an  appeal  is  untimely.  This  appeal 
shall  be  filed  within  15  days  of  receipt  of 
the  decision  from  the  Official. 

(k)  Hearing,  (l)  Upon  a  timely  request 
for  a  hearing,  the  Responsible  Official 
shall  appoint  an  administrative  law 
judge  to  conduct  the  hearing.  The 
administrative  law  judge  shall  issue  a 
notice  to  all  parties  specifying  the  date, 
time,  and  place  of  the  scheduled 
hearing.  The  hearing  shall  be 
commenced  no  earlier  than  15  days  after 
the  notice  is  issued  and  no  later  than  60 
days  after  the  request  for  a  hearing  is 
filed,  unless  all  parties  agree  to  a 
different  date. 

(2)  The  complainant  and  respondent 
shall  be  parties  to  the  hearing.  Any 
interested  person  or  organization  may 
petition  to  become  a  party  or  amicus 
curiae.  The  administrative  law  judge 
may,  in  his  or  her  discretion,  grant  such 
a  petition  if,  in  his  or  her  opinion,  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings  and  the  participation  will 
not  unduly  delay  the  outcome  and  may 
contribute  materially  to  the  proper 
disposition  of  the  proceedings. 

(3)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 


conducted  in  conformity  with  5  U.S.C. 
554-557  (sections  5-8  of  the 
Administrative  Procedure  Act).  The 
administrative  law  judge  shall  have  the 
duty  to  conduct  a  fair  hearing,  to  take  all 
necessary  action  to  avoid  delay,  and  to 
maintain  order.  He  or  she  shall  have  all 
powers  necessary  to  these  ends, 
including  (but  not  limited  to)  the  power 
to — 

(i)  Arrange  and  change  the  date,  time. 
and  place  of  hearings  and  prehearing 
conferences  and  issue  notice  thereof; 

(ii)  Hold  conferences  to  settle, 
simplify,  or  determine  the  issues  in  a 
hearing,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  hearing. 

(iii)  Require  parties  to  state  their 
position  in  writing  with  respect  to  the 
various  issues  in  the  hearing  and  to 
exchange  such  statements  with  all  other 
parties. 

(iv)  Examine  witnesses  and  direct 
witnesses  to  testify; 

(v)  Receive,  rule  on.  exclude,  or  limit 
evidence: 

(vi)  Rule  on  procedural  items  pending 
before  him  or  her;  and 

(vii)  Take  any  action  permitted  to  the 
administrative  law  judge  as  authorized 
by  this  part  or  by  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
551-559). 

(4)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted 
pursuant  to  this  paragraph,  but  rules  or 
principles  designed  to  assure  production 
of  credible  evidence  and  to  subject 
testimony  to  cross-examination  shall  be 
applied  by  the  administrative  law  judge 
whenever  reasonably  necessary.  The 
administrative  law  judge  may  exclude 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence.  All  documents  and 
other  evidence  offered  or  taken  for  the 
record  shall  be  open  to  examination  by 
the  parties  and  opportunity  shall  be 
given  to  refute  facts  and  arguments 
advanced  on  either  side  of  the  issues.  A 
transcript  shall  be  made  of  the  oral 
evidence  except  to  the  extent  the 
substance  thereof  is  stipulated  for  the 
record.  All  decisions  shall  be  based 
upon  the  hearing  record. 

(5)  The  costs  and  expenses  for  the 
conduct  of  a  hearing  shall  be  allocated 
as  follows: 

(i)  Persons  employed  by  the  agency, 
shall,  upon  request  to  the  agency  by  the 
administrative  law  judge,  be  made 
available  to  participate  in  the  hearing 
and  shall  be  on  official  duty  status  for 
this  purpose.  They  shall  not  receive 
witness  fees. 

(ii)  Employees  of  other  Federal 
agencies  called  to  testify  at  a  hearing 
shall,  at  the  request  of  the 
administrative  law  judge  and  with  the 


approval  of  the  employing  agency,  be  on 
official  duty  status  during  any  period  of 
absence  from  normal  duties  caused  by 
their  testimony,  and  shall  not  receive 
witness  fees. 

(iii)  The  fees  and  expenses  of  other 
persons  called  to  testify  at  a  hearing 
shall  be  paid  by  the  party  requesting 
their  appearance. 

(iv)  The  administrative  law  judge  may 
require  the  agency  to  pay  travel 
expenses  necessary  for  the  complainant 
to  attend  the  hearing. 

(v)  The  respondent  shall  pay  the 
required  expenses  and  charges  for  the 
administrative  law  judge  and  court 
reporter. 

(vi)  All  other  expenses  shall  be  paid 
by  the  party,  the  intervening  party,  or 
amicus  curiae  incurring  them. 

(6)  The  administrative  law  judge  shall 
submit  in  writing  recommended  findings 
of  fact,  conclusions  of  law,  and  remedies 
to  all  parties  and  the  Complaint 
Adjudication  Officer  within  30  days 
after  receipt  of  the  hearing  transcripts, 
or  within  30  days  after  the  conclusion  of 
the  hearing  if  no  transcript  is  made.  This 
time  limit  may  be  extended  with  the 
permission ^f  the  Complaint 
Adjudication  Officer. 

(7)  Within  15  days  after  receipt  of  the 
recommended  decision  of  the 
administrative  law  judge,  any  party  may 
file  exceptions  to  the  decision  with  the 
Complaint  Adjudication  Officer. 
Thereafter,  each  party  will  have  ten 
days  to  file  reply  exceptions  with  the 
Officer. 

(1)  Decision.  (1)  The  Complaint 
Adjudication  Officer  shall  make  the 
decision  of  the  agency  based  on 
information  in  the  investigative  record 
and.  if  a  hearing  is  held,  on  the  hearing 
record.  The  decision  shall  be  made 
within  60  days  of  receipt  of  the 
transmittal  of  the  notice  of  appeal  and 
investigative  record  pursuant  to 
§  39.170(i)(2)(ii)  or  after  the  period  for 
filing  exceptions  ends,  whichever  is 
applicable.  If  the  Complaint 
Adjudication  Officer  determines  that  he 
or  she  needs  additional  information 
from  any  party,  he  or  she  shall  request 
the  information  and  provide  the  other 
party  or  parties  an  opportunity  to 
respond  to  that  information.  The 
Complaint  Adjudication  Officer  shall 
have  60  days  from  receipt  of  the 
additional  information  to  render  the 
decision  on  the  appeal.  The  Complaint 
Adjudication  Officer  shall  transmit  his 
or  her  decision  by  letter  to  the  parties. 
The  decision  shall  set  forth  the  findings, 
remedial  action  required,  and  reasons 
for  the  decision.  If  the  decision  is  based 
on  a  hearing  record,  the  Complaint 
Adjudication  Officer  shall  consider  the 
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recommended  decision  of  the 
administrative  law  judge  and  render  a 
final  decision  based  on  the  entire 
record.  The  Complaint  Adjudication 
Officer  may  also  remand  the  hearing 
record  to  the  administrative  law  judge 
for  a  fuller  development  of  the  record. 
(2)  Any  respondent  required  to  take 
action  under  the  terms  of  the  decision  of 
the  agency  shall  do  so  promptly.  The 
Official  may  require  periodic 
compliance  reports  specifying — 


(i)  The  manner  in  which  compliance 
with  the  provisions  of  the  decision  has 
been  achieved; 

(ii)  The  reasons  any  action  required 
by  the  final  decision  has  not  yet  been 
taken;  and 

(iii)  The  steps  being  taken  to  ensure 
full  compliance. 

The  Complaint  Adjudication  Officer 
may  retain  responsibility  for  resolving 
disagreements  that  arise  between  the 
parties  over  interpretation  of  the  final 


agency  deci«ion.  or  for  specific 
adjudicatory  decisions  arising  out  of 
implementation. 

H39.171-9M    IRMWVCd] 

Dated:  September  5. 1964 
WUliam  Fraodi  Smith. 

Attorney  General. 

|FR  Ooc  M-MOOJ  PiM  »-l(V44.  kiS  •■<{ 
MLLMO  COM  44«*-»t-M 


/ 


e- 


'OL 


5  E 


984 


INI 

SI 
Si 

Si 
Si 
M 

Pi 
pi 

Di 

G 
Pi 

C( 
D 
U 
M 

Ci 

G 
Pi 

U 

In 
Lf 

Pi 

E; 
Pi 
W 

Ui 

O 

Li 
Pr 
Tl 

FE 

34^ 
35( 
35( 
35: 
35' 
35< 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 

SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-7S3-3238 

Problems  with  subscriptions  27S-3054 

Subscriptions  (Federal  agencies)  523-5240 

Single  copies,  back  copies  of  FR  .  783-3238 

Magnetic  tapes  of  FR.  CFR  volumes  275-2867 

Public  laws  (Slip  laws)  275-3030 

PUBLICATIONS  AND  SERVICES 

Dally  Federal  Register 

General  information,  index,  and  finding  aids  523-5227 

Public  inspection  desk  523-5215 

Corrections  523-5237 

Document  drafting  information  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  specifications  523-3408 
Code  of  Federal  Regulations 

General  information,  index,  and  finding  aids  523-5227 

Printing  schedules  and  pricing  information  523-3419 
Laws 

Indexes  523-5282 

Law  numbers  and  dates  523-5282 

523-5266 
Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

United  States  Government  Manual  523-5230 

Other  Services 

Library  523-4986 

Privacy  Act  Compilation  523-4534 

TDD  for  the  deaf  523-5229 

FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 

34799-35000 4 

35001-35070 5 

35071-35330 6 

35331-35482 7 

35483-35608 10 

35609-35740 11 


i 

i 


Federal  Register 

Vol.  49.  No.  177 

Tuesday.  September  11,  1984 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
put)lishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  puMshed  since 
the  revision  date  of  each  title. 


3  CFR 

Adwiintetfttv  Orders: 

lliwofndums: 

August  30,  1984 35001 

Septemt>ef  6,  1984 35609 


5  CFR 

1200 

35331 

1201 

35331 

1203 

35331 

1204 

35331 

1205 

35331 

1206 

35331 

fVopo—d  Rulee: 

Ch,  XIV 

35096 

7  CFR 

301 

35332 

400 

35071 

781 

35072 

810 

35339 

910 

..34799,  35340 

918 

35341 

1006 

34799 

1007 

1011 

.34799,  35078 
.34799,  35078 

1012 

34799 

1013 

34799 

1030 

35078 

1032 

35078 

1046 

35078 

1049 

35078 

1050 

35078 

1062 

35076 

1064 

35076 

1065 

35078 

1068 

35078 

1076 

35078 

1079 

35078 

1093 

34799 

1094 

1096 

1097 

.34799,35078 
.34799,  35078 
35078 

1098 

.34799,  35078 

1099 

.34799,35078 

1102 

1106 

.34799,35078 
35078 

1108 

1120 

.34799,35078 
35078 

1126 

35078 

1131 

35078 

1132 

35078 

1138 

35078 

2200 

34804 

Proposed  Rules: 

920 

35022 

927 

35096 

981 

35382 

1004 

35100 

1007 

34832 

1033 

35101 

1079 

35383 

1093 _ 34832 

1094 34832 

1097 35119 

1421 34833 


9  CFR 

81 


.34804 

.35022 
.35022 
.35507 
.35507 
.35507 
.35507 


112 

113 

308 

318 

320 

327 

381 35507 

10  CFR 

40 35611 

205 35302 

590 35302 


12  CFR 

543 

..35003 

552 

..34806 

563 

.35003 

572 

..34806 

Propoeed  Rules: 

3 

..34838 

14  CFR 

39 35079-35083, 

71 34813,  34814, 

75 

35612- 
35622 

35623, 
35624 

.34815 

125 

.34815 

Proposed  Rutos: 

Ch.  1 35120 

17...: „.  35384 

21 35121,35123 

39 35126-35128,  35640- 

35651 

71 34846,  35653-35655 

93 35026 

198 35130 

255 35507 


15  CFR 

4 


35084 


16  CFR 

13 34816-34818, 

35007,  35008, 35342 
1030 35483 

17  CFR 

33 35010 

145 34818 

230 35342 

239 35342 


18  CFR 

3 


.35348 


i 


11 


157 35357 

274 35357 

284 35357 

375 35348,35357 

381 35348,35357 

385 35348.35357 

389 35348 

PropoMd  Rules: 

2 35135 

157 35135 

271 35143,  35384 

284 35135 

19CFR 

4 35483 

141 35485 

Propos«d  Rules: 

Ch.  1 35656 

10 35509 

18 35658 

24 35658 

101 35026 

112 35658 

141 35658 

144 35658 

146. 35658 

191 35658 

21  CFR 

182 35366 

184 35366 

558 34820,  35486,  35625 

24  CFR 

571 35367 

25  CFR 

39 34820 

700 35379 

26  CFR 

1 35086 

5f 35086 

5h 35486 

18 35486 

Proposed  Rules: 

1 35144,  35145,  35511 

51 35517 

301 35145.35511 

27  CFR 

Proposed  Rules: 

4 34847 

9 35027 

28  CFR 

39 35724 

30  CFR 

Proposed  Rules: 

816 35714 

817 35714 

855 35714 

935 35522 

32  CFR 

706 35493-35495,  35625 

35626 
Proposed  Rules: 

90 35148 

33  CFR 

100 34821.  34822,  35010 

35495 


Federal  Register  /  Vol.  49,  No.  177  /  Tuesday.  September  11.  1984  /  Reader  Aids 


117 35497, 

165 

35627 
35498 

Proposed  Rules 

110 

35523 

162 

35523 

34  CFR 

75 

35313 

76 

35318 

98 

35318 

Proposed  Rules: 

32 

356'=-8 

37  CFR 

Proposed  Rules 

2 

35527 

3SCFR 

21 35629 

Proposed  Rules: 

36 34847 

40  CFR 

30 35010 

52 35500,  35501,35631 

62 35502 

81 35631 

4 13 34823 

433 34823 

469 34823 

721 85011 

Proposed  Rules: 

50 25029 

52 34351,  34866.  35155 

35662 

53 35029 

57 34870 

58 35029 

60 35156 

81 35029 

180 35030 

271 35608 

41  CFR  1 

Proposed  Rules:       1 
Ch.  201 35385 

42  CFR 

Proposed  Rules: 

57 35324,  35328 

405 35386 

43  CFR 

1820 35296 

1860 35296 

44  CFR 

9 35580 

Proposed  Rules: 

205 34874 

45  CFR 

205 35586 

206 35586 

232 35586 

233 35586 

234 35586 

238 35586 

239 35586 

240 35586 

302 35604 

47  CFR  I 

2 35633 


15 35634 

61 34824 

63 34824 

73 35637 

87 35091 

Proposed  Rules: 

73 35664 

74 35664 

48  CFR 

Ch.  5 35637 

Proposed  Rules: 

230 35160 

507 35161 

49  CFR 

571    353S0,  35503 

50  CFR 

32 35505 

33 35505 

652 35021 

672 35095,  35505 

Proposed  Rules: 

13 35389 

14 35389 

17  34678,34879,35031, 

35665 

23 35390,  35528 

32 35530 

LIST  OF  PUBLIC  LAWS 


Note:  No  public  biiis  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  September  5,  1984. 


/OL 


S  E 


984 


IMI 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

In  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily.  Is  the  official  publication 
for  notifying  the  public  of  proposed  and  final  regulations,  (t  is  the 
tool  for  you  to  use  to  participate  in  the  ailemaking  process  by 
commenting  on  the  proposed  regulations.  And  It  l<eeps  you  up 
to  date  on  the  Federal  regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription  are: 
the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users  of  the 
Code  of  Federal  Regulations  to  amendatory  actions  published  in 
the  daily  Federal  Register:  and  the  cumulative  Federal  Register 
Index. 

The  Code  of  Federal  Regulations  (CFR)  compnsing 
approximately  180  volumes  contains  the  annual  codification  of  the 
final  regulations  pnnted  in  the  Federal  Register.  Each  of  the  50 

titles  !s  updated  annually 

Subscription  Prices: 

•  Federal  Register 

•  Paper: 

•  One  year  as  issued  $300  domestic:  $375  foreign 

•  Six  months  $150  domestic,  $187.50  foreign 

•  24x  Microfiche  Format: 

•  One  year  as  issued  $l75domestic  $218  75  foreign 

•  Six  months  $87  50  domestic,  $109.40  foreign 

•  Code  of  Federal  Regulations 

•  Paper: 

•  One  year  as  issued  $550  DO  domestic;  $687  50  foreign 

•  Single  volumes  Individually  priced 

•  24x  Microfiche  Format: 

•  Cun-ent  year  (as  issued)  $200  domestic;  $250  foreign 

•  Previous  year  s  fuH  set  (single  shipment)- 

$  1 55  domestic  $  1 93  75  foreign 


Order   Form      '^a'lTo:  SupenmendentofDocuments,  us  Government  Pnnting  office,  Washington,  D.C.  20402 

Cradit  Cird  Orttefs  Only 

MasterCard  and  ^°'3'  c^arges  $ 

VISA  accepted  -  '''" '" "  *  ^'^^  '^'o* 


Enclosed  is  $. 


CI  money  order,  or  charge  to  my 
Deposit  Account  No. 

I  II  I  I  I  I  i-n 

Order  No 


check. 


Custor>e'  s  Te^ecy^or^*  No  : 


Ar»a  Otce 


VISA- 


Credn 
Card  No 

Exptrat'on  Oafe 
Montn  v<>3 


I  I  I  I  I  iT-m  II  I  I  I  11  I  I  I  I 


J 


Please  send  me 

PAPER 


Federal  Repster:  —  J300  per  year  domestic.  $375  foreign 

—  J150  per  six-montti  domestic 
J187  50  foreign 

Code  of  Federal  Re(iilations: J550  per  year  domest  c 

J687  50  foreign 
PLEASE  PRINT  OR  TYPE 
Company  or  Personal  Name 


24i  MICROFICHE  FORMAT: 
Federal  Register: 

I 


-One  year  as  issued  $175  domestic.      Six  monttis  $8750  domestic 

$218  75  foreign  $109  40  foreign 


Code  of  Federal  Regulations: Current  year  $200  do-      Previous  year's  full  set 

mestic;  $250  foreign  (single  sfiipment). 

$155  domestic, 
$193  75  foreign 


Additional  address/attention  line 


Street  address 


City 


lOr  Country) 


i_i 


Siaie        Zip  Code 


I       I       I       I       I  For  Offlca  Us*  Only 


_^___        PuM'Cai'Ons 

SuDSCnpIton 

Soeciai  Sr^DO'^  Charges 
niernai'onai  Handi'og 
Special  Charges 
OPNR 

UPNS 

Balance  Due 

— . — _  Oscouni 

Refund 


178 


S   E 


1    2 


984 


9-1 
Vol 


Ui 
G 

Pr 

su 

OF 

Wa 


Of 
Pe 

Fe 

(IS 


9-12-84 

Vol.  49  No.  178 


Wednesday 
September  12,  1984 


United  States 
Government 
Printing  Office 

SuPEPINTENDEN' 
OF  DOCUMENTS 
vVasriingtor.  D  C    20402 


»*»»^^»4.^i^^^,^^^^^^_^^^ 


^  '       1-blOe. 


tH 


OFFICIAL   BUSINESS 
Pe^aii,  fof  o'ivate  jSc   $300 

Feaefa:  Regtsie' 
NSSN  0097-6326) 


Postage  and  Pees  Pa>a 

U  S    Gove'H'rtent  Pr.nririg  O^'ice 

SECOND  CLASS  NEWSPAPER 


/OL 


S  E 


984 


IMI 


Vo 
Pa 


9-12-84 

Vol.  49        No.  178 

Pages  35741-35926 


Wednesday 
September  12,  1984 


r 


Selected  Subjects 


Administrativ*  Practic*  and  Procadur* 

Nuclear  Regulatory  Commission 

Air  PoNutton  Control 

Environmental  Protection  Agency 
Aviation  Safety 

Federal  Aviation  Administration 
Credit 

Federal  Reserve  System 

Electric  Utilities 

Rural  Electrification  Administration 

Exports 

International  Trade  Administration 

Rsheries 

National  Oceanic  and  Atmospheric  Administration 
Flood  Insurance 

Federal  Emergency  Management  Agency 
Grains 

Commodity  Credit  Corporation 

Federal  Grain  Inspection  Service 
Meat  Inspection 

Food  Safety  and  Inspection  Service 

National  Banks 

Comptroller  of  Currency 

Organization  and  Functions  (Govemntent  Agencies) 

Comptroller  of  Currency 


CONTINUED  INSIDf 


n 


Fetleral  Register  /  Vol.  49.  No.  178  /  Wednesday,  September  12.  1984  /  Selected  Subjects 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington, 
DC  20406,  under  the  Federal  Register  Act  (49  Stat.  500,  as 
amended;  44  U.S.C  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Gh    I) 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Docimients  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402.  I 

There  are  no  restrictions  on  the  republication  of  materia! 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  I^fFORMATIO^'  A\D 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue 


Selected  Subjects 


Pesticides  and  Pests 

Environmental  Protection  Agency 

Poultry  Products 

Food  Safety  and  Inspection  Service 

Privacy 

Labor  Department 

Reporting  and  Recordkeeping  Requirements 

Federal  Communications  Commission 

Sewage  Disposal 

Environmental  Protection  Agency 

Tires 

National  Highway  Traffic  Safety  Administration 


984 


JMI 


Contents 


Federal  Register 

Vol.  49,  No.  178 

Wednesday,  September  12,  1984 


in 


The  President 

PROCLAMATIONS 
35741      Hispanic  Heritage  Week.  National  [Proc.  5232) 

Executive  Agencies 

Agriculturai  Stabllizatton  and  Conservation 
Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
35817         Tobacco  (flue-cured) 


Agriculture  Department 

See  also  Agricultural  Stablization  and 
Conservation  Service;  Commodity  Credit 
Corporation;  Federal  Grain  Inspection  Service; 
Food  Safety  and  Inspection  Service:  Packers  and 
Stockyards  Administration;  Rural  Electrification 
Administration;  Soil  Conservation  Service. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


35817 


35851 


35768 


35880 


35853 


35619 


35745 


35755 


35784 


Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages; 
Labeling  and  advertising;  correction 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings; 

Partnership  Office  Advisory  Panel 

Bonneville  Power  Administration 

NOTICES 

Nonfirm  energy  sales; 
Consumer  alternate  fuels  loads;  inquiry 

Commerce  Department 

See  also  International  Trade  Administration; 
National  Oceanic  and  Atmospheric  Administration. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs; 
Barley,  corn,  rye,  etc. 

Comptroller  of  Currency 

RULES 

Organization,  procedures,  and  public  information: 
Field  structure  reorganization;  "Regional" 
changed  to  "District" 

PROPOSED  RULES 

National  banks: 
Assessment  of  fees 


35877 


35852 


35768 
35771 

35767 

358C5 
35804 

35862 

35861 

35860 
35862 


35766 
35764 


35789 


35786- 
35788 


35892 


Defense  department 

See  Air  Force  Department.  • 

Drug  Enforcement  Admlnistratfon 

NOTICES 

Registration  applications,  etc.;  controlled 
substances; 
Arenol  Chemical  Corp. 

Education  Department 

NOTICES 

Grants;  availability,  etc.; 
Postsecondary  education  improvement  ftmd; 
comprehensive  program 

Energy  Department 

See  Bonneville  Power  Administration;  Federal 
Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 

Mercury  in  wastewater  treatment  plant  sewage 

sludges 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 

Arkansas 
Pesticides;  tolerances  in  animal  feeds: 

3,6-Bi8  (2-Chlorophenyl)-lA4.5-Tetrazine 
PROPOSED  RULES 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

n-Hexyl  alcohol 
Pesticide  programs: 

Vertebrate  control  products;  efficacy  data  waiver 

rescission 
NOTICES 
Meetings; 

Construction  Grants  Program  Management 

Advisory  Group 
Pesticides;  experimental  use  permit  applications; 

BFC  chemicals.  Inc.,  et  al. 
Pesticides;  temporary  tolerances; 

American  Cyanamid  Co. 

Mobay  Chemical  Corp. 

Federal  Aviation  Administration 

RULES 

Reporting  points;  request  for  comments 
VOR  Federal  airways 
PROPOSED  RULES 

Air  traffic  operating  and  flight  rules: 
Balloons,  moored  and  unmanned  free;  kites; 
unmanned  rockets;  and  remotely  piloted  vehicles; 
regulatory  review  program 

Transition  areas  (2  documents) 

NOTICES 

Meetings: 

Aeronautics  Radio  Technical  Commission 
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35756 


35867 
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Federal  Communications  Commission 

PnOPOSCO  RULES 

Common  carrier  services: 

Overseas  telecommunications  traffic  data: 

eliminating  semi-annual  reports  and  providinj 

revised  and  corrected  data  in  annual  reports 
NOT1CCS 
Radio  broadcasting: 

Specialized  mobile  radio  800  MHz  channels; 

lottery  proceeding  in  New  York  City. 

Philadelphia,  Washington,  DC,  and  Baltimore 

areas 

Federal  Deposit  Insurance  Corporation 

RUL£S 

Fair  housing;  reporting  and  recordkeeping 

requirements 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

California  et  al. 

Colorado  et  al.;  interim 

Louisiana 

Maryland  et  al. 
PROPOSED  RULES 
Flood  elevation  determinations: 

California  et  al. 

New  Jersey 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.:  " 

Emergency  Management  Institute;  Board  of 

Visitors 
Radiological  emergency  response  plan.  Federal; 
interim  plan  publication 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
ANR  Pipeline  Co.  (2  documents) 
Lone  Star  Gas  Co. 
Tennessee  Gas  Pipeline  Co. 

Federal  Grain  Inspection  Service 

RULES 

Grain  standards: 
Com,  sorghum,  and  soybeans 

Federal  Reserve  System 

RULES 

Securities  credit  transactions;  (Regulations  G.  T, 

U):  margin  security 

NOTICES 

Bank  holding  company  applications,  etc.: 

Chase  Manhattan  Corp.  et  al. 

First  Financial  Bancorporation.  Inc..  et  a! 
Federal  Reserve  Bank  services;  fee  schedules  and 
pricing  principles: 

Wire  transfer  of  funds  and  net  settlement 

services 

Food  and  Drug  Administration 

NOTICES 

Human  drugs; 

Roniacol  tablets,  elixir,  and  timespan  tablets; 
approval  withdrawn 


35868 


35746 


35782 


38568 


Wyanoids  HC  rectal  suppositories;  approval 
withdrawn 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Substances  in  products;  approval  procedures;  use 

of  citric  acid  as  an  acidifier  in  processed  meat 

and  poultry  products 
PROPOSED  RULES 
Meat  and  poultry  inspection: 

Swine  post-mortem  inspection  procedures  and 

staffing  standards 

General  Services  Administration 

NOTICES 

Telecommunications  standards: 
Encryption  of  narrowband  digitized  voice  using 
data  encryption  standard,  interoperabiUty  and 
security  requirements;  inquiry 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  Administration. 


Immigration  and  Naturalization  Service 

NOTICES 

35877     Automated  student  schools  system;  registration  of 
F-1  and  M-1  students 

Interior  Department 

See  Land  Management  Bureau;  National  Park 
Service. 


International  Broadcasting  Board 

NOTICES 
35893     Meetings;  Sunshine  Act 


International  Trade  Administration 

PROPOSED  RULES 

Export  licensing: 

35790 

Distribution  license  procedure 

NOTICES 

Antidumping: 

35819 

Color  television  receivers  from  Korea 

35820 

Polychloroprene  rubber  from  Japan 

Potassium  chloride  from — 

35845 

East  Germany 

35847 

Israel 

35848 

Spain 

35849 

U.S.S.R. 

35821 

Television  receiving  sets,  monochrome  and  color 

from  Japan 

35822 

Viscose  rayon  staple  fiber  from  Italy 

Countervailing  duties: 

35835 

Cotton  shop  towels  from  Peru 

Oil  country  tubular  goods  from — 

35823 

Argentina 

35827 

Brazil 

35836 

Korea 

35842 

Mexico 

35831 

Spain 

Export  privileges,  actions  affecting: 

35823 

Fiber  Semiconductores.  S.A. 
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•         International  Trade  Commission 

.    NOTICES 

Import  investigations; 

35872  Bag  closure  clips 

35870         Carbon  steel  wire  rod  from  Poland 

35870  Dried  salted  codfish  from  Canada 

35875         Filbert  industries,  U.S.  and  foreign;  competitive 

conditions 
35875         Foreign  industrial  targeting;  hearing  cancelled 

35875  Indomethacin 

35873  Rotary  wheel  printing  systems 

35876  Rules  of  origin;  impact  on  imports  and  exports 

35873  Shearing  machines 

35872         Stainless  steel  sheet  from  Spain 

35874  Tennis  rackets  (2  documents) 

35871  Welded  carbon  steel  pipes  and  tubes  from  Brazil 
and  Spain 

35874         Woodworking  machines 
35893     Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.; 

35877  Camp  Lejeune  Railroad  Co. 
Railroad  services  abandonement: 

35876  Chicago  A  North  Western  Transportation  Co.  [2 
documents) 

35877  Seaboard  System  Railroad,  Inc, 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration 
and  Naturalization  Service. 

Labor  Department 

PROPOSED  RULES 

35800     Privacy  Act;  implementation 
NOTICES 

Unemployment  compensation,  State  laws;  hearmgs: 

35878  California,  Idaho,  Montana,  and  Puerto  Rico 

Land  Management  Bureau 

RULES 

Public  land  orders: 
35773         Colorado 

NOTICES 

Meetings; 
35869         Helicopter  use  in  gathering  wild  horses;  hearing 

date  change 
35869         Prineville  District  Advisory  Council 

Withdrawal  and  reservation  of  lands; 
35869         Colorado;  correction 

Mississippi  River  Commission 

NOTICES 

35893,    Meetings;  Sunshine  Act  (4  documents) 
35894 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Consumer  information; 
35814         Uniform  tire  quality  grading  standards; 

reimplementation  of  treadware  grading;  new  bias 
belted  CMT's 

National  Oceanic  and  Atmosptieric 
Administration 

RULES 

Fishery  conservation  and  management: 
35779         Tanner  crab  off  Alaska 


PROPOSED  RULES 

Fishery  conservation  and  management; 
35815         Ocean  salmon  off  coasts  of  California,  Oregon. 
and  Washington 

National  Park  Service 

NOTICES 

Boundary  establishment.  deBcriptions,  etc: 
35870         Fire  Island  National  Seashore.  New  York 

National  Transportation  Safety  Board 

NOTICES 
35880     Rail  train  collision  investigation;  hearing 


Nuclear  Regulatory  Commission 

RULES 

Practice  rules; 
Financial  qualifications  requirements;  electric 
utility  applicants,  elimination  of  review 

NOTICES 

Meetings; 
Reactor  Safeguards  Advisory  Committee 
Reactor  Safeguards  Advisory  Committee; 
postponement 

Reports;  availability,  etc.: 
Inspection  and  enforcement  manual  chapter 
proprietary  review  of  inspection  reports 


35747 


35880 
35880 


35881 


35894 


35881 


Pacific  Norttiwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings;  Sunshine  Act 
Power  plan  amendments; 

Conservation  and  electric  power  plan;  hearings, 

etc. 


Paclcers  and  Stockyards  Administration 

RULES 

35746     Registration,  rates,  brand  inspection,  and  stockyard 
posting;  regulations  and  policy  statements; 
correction 

Rural  Electrification  Administration 

PROPOSED  RULES 

Electric  standards  and  specifications; 
35781         Distribution  construction  drawings;  deletion 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
35798         Electronic  filing;  processing  and  information 
dissemination  system 

NOTICES 
35887,    Agency  information  collection  activities  under 
35888     OKffl  review  (2  documents) 

Hearings;  etc.; 

35888  American  Federation  of  Labor  and  Congress  of 
Industrial  Organizations  Mortgage  Investment 
Trust  et  al. 

35885         Biltmore  Holdings,  Inc. 
35887         Middle  South  Utilities,  Inc. 
35887         Middle  South  Utilities,  Inc.,  et  al. 

35889  Pacific  Funding  Corp. 
Self-regulatory  organizations;  proposed  ruie 
changes: 

35883,        National  Association  of  Securities  Dealers,  Inc. 
35884         (2  documents) 


VI 
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Small  Business  Administration 

NOTICES 

Applications,  etc.: 
35891         UV  Capital 

Soil  Conservation  Sendee 

NOTICES 

Environmental  statements;  availability,  etc.: 
35819        Maryland  Eastern  Shore  Critical  Area  Treatment 
RC&D  Measures,  Maryland  i 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles:  I 

35851         Mauritius  .      '  I 


984 


JMI 


Transportation  Department 

See  also  Federal  Aviation  Administration:  .National 
Highway  Traffic  Safety  Administration. 

NOTICES 

Meetings: 
35891         Minority  Business  Resource  Center  Advisory 
Committee;  cancellation  and  rescheduled 


Treasury  Department 

.See  Alcohol  Tobacco  and  Firearms  Bureau; 
Comptroller  of  Currency. 


Separate  Parts  In  This  Issue 

Part  II 
35896     Federal  Emergency  Management  Agency 


Reader  Aids  f 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3— 

The  President 


35741 


Presidential  Documents 


Proclamation  5232  of  September  10,  1984, 

National  Hispanic  Heritage  Week,  1984 


[FR  Doc.  84-24330 
Filed  9-11-64:  10:31  am) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

One  of  the  greatest  strengths  of  our  Nation  is  the  rich  mixture  of  people  from 
various  cultural  backgrounds,  and  few  groups  have  contributed  more  to  our 
Nation  than  Americans  of  Hispanic  heritage.  In  many  communities  across  the 
land.  Hispamcs  are  a  vital  element  in  fostering  America's  achievements  in  the 
arts  and  industry,  in  agriculture  and  education,  in  religion  and  business,  in 
science  and  politics,  and  in  every  other  aspect  of  American  life. 

Hispanic  Americans  were  among  the  first  settlers  in  the  New  Worid  some 
arriving  in  America  long  before  the  United  States  became  an  independent 
Nation.  They  came  m  search  of  a  better  hfe  for  themselves  and  their  children 
and  they  have  helped  to  create  a  richer  life  for  all  of  us. 

In  our  international  relations,  Hispanic  Americans  also  contribute  to  our 
Nation's  identity— our  own  perception  of  who  we  are  and  our  role  in  the 
worid,  as  well  as  others'  perception  of  us.  The  strong  family  and  cultural  ties 
which  bind  Hispanics  in  the  United  States  with  our  nearest  neighbors  are  an 
important  element  of  the  strength  of  the  Western  Hemisphere.  The  freedom  of 
our  neighbors  is  our  freedom.  Their  security  is  our  security.  We  Americans 
seek  economic  progress  and  justice  for  mutual  benefit  throughout  the  hemi- 
sphere, and  we  look  to  Americans  of  Hispanic  heritage  for  leadership  as  we 
work  together  toward  these  goals. 

In  recognition  of  the  many  achievements  of  the  Hispanic  American  Communi- 
ty, the  Congress,  by  Joint  Resolution  approved  September  17,  1968,  (Public 
Law  90-498),  authorized  and  requested  the  President  to  issue  annually  a 
proclamation  designating  the  week  which  includes  September  15  and  16  as 
National  Hispanic  Heritage  Week. 

NOW,  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  September  10,  1984.  as 
National  Hispanic  Heritage  Week,  in  recognition  of  the  Hispanic  individuals, 
families,  and  communities  that  enrich  our  national  life.  I  call  upon  the  people 
of  the  United  States,  especially  the  educational  community,  to  observe  this 
week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 


a 


cnA.i»JiU)s^ 


\  CJL-Ooa^<s^ 


Editorial  Note:  For  the  President's  remarks  of  Sept.  10,  1984.  on  signing  Proclamation  5232,  see  the 
Weehly  Compilation  of  Presidential  Documents  (vol,  20,  no.  37). 
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This   section   of  the   FEDERAL   REGISTER 
contains  regulatory  doctinients  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7CFRPart810 

Revision  to  the  U.S.  Standards  for 
Com,  U.S.  Standards  for  Sorghum,  and 
U.S.  Standards  for  Soybeans 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

action:  Final  rule. 


summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  deleting  moisture 
content  as  a  grade-determining  factor  in 
the  U.S.  Standards  for  Com,  Sorghum, 
and  Soybeans.  The  moisture  content  of 
com,  sorghum,  and  soybeans  will 
continue  to  be  shown  on  all  official 
certificates  as  required  by  regulations 
under  the  U.S.  Grain  Standards  Act  (the 
Act).  This  would  provide  consistency 
among  standards;  treat  moisture  content 
as  a  condition  of  grain  rather  than  a 
fixed  measure  of  quality;  and  recognize 
current  trade  practices.  Minor  non- 
substantive changes  are  made  for  clarity 
and  uniformity. 

EFFECTIVE  DATE:  September  9. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken.  Jr.,  Information 
Resources  Management  Branch,  USDA, 
FGIS,  Room  0667,  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  D.C.  20250.  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  The  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  in  the  Order. 


Regulatory  Flexibility  Act  Certification 

Dr.  Kenneth  A.  Gilles,  Administrator, 
FGIS,  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  who 
apply  the  standards  and  most  potential 
users  of  com,  sorghum,  and  soybean 
inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Further,  the 
standards  are  applied  equally  to  all 
entities  by  FGIS  employees  or  licensed 
persons. 

Effective  Date 

Pursuant  to  section  4(b)  of  the  United 
States  Grain  Standards  Act  (7  U.S.C. 
76[b])  (the  Act)  no  standards  established 
or  amendments  or  revocations  of 
standards  are  to  become  effective  less 
than  one  calendar  year  after 
promulgation,  unless  in  the  judgment  of 
the  Administrator,  the  public  health, 
interest,  or  safety  requires  that  they 
become  effective  sooner.  It  is  desirable 
that  the  revision  become  effective  to 
coincide  with  the  beginning  of  the  1985 
crop  year  to  facilitate  domestic  and 
export  marketing.  The  waiting  period  is 
deemed  necessary  for  all  interested 
parties  to  prepare  for  implementation  of 
the  revised  standards  and  would 
provide  adequate  time  for  the  industry 
to  make  necessary  marketing  changes 
involving  existing  contracts  and  other 
documents.  Secondly,  the  September  1, 
1984  effective  date  considered  in  the 
proposal  will  not  be  adopted;  instead, 
the  revised  standards  will  become 
effective  September  9,  1985. 

Final  Action 

In  the  current  U.S.  Standards  for  Corn 
(7  CFR  810.351-810.353  and  810.901, 
810.904,  810.905),  the  U.S.  Standards  for 
Sorghum  (7  CFR  810.551-810.560),  and 
the  U.S.  Standards  for  Soybeans  (7  CFR 
810.601-810.603  and  810.901-810.903).  a 
maximum  allowable  moisture  content  is 
stated  for  each  numerical  grade.  The 
grade  table  for  com  in  9  810.353 
contains  the  maximum  moisture  limits 
for  grades  U.S.  Nos.  1,  2,  3.  4.  and  5  as 
14.0, 15.5. 17.5,  20.0,  and  23.0  percent, 
respectively.  The  grade  table  for 
sorghum  in  {  810.557  contains  the 
maximum  moisture  limits  for  grades  U.S. 
Nos.  1,  2.  3,  and  4  as  13.0, 14.0, 15.0,  and 
18.0  percent,  respectively.  The  grade 
table  for  soybeans  in  §  810.603  contains 


the  maximum  moisture  limits  for  grades 
U.S.  Nos.  1.  2,  3.  and  4  as  13.0, 14J).  16.0. 
and  18.0  percent,  respectively. 

A  proposed  rule  to  delete  moisture 
content  as  a  grade-determining  factor  in 
the  U.S.  Standards  for  Com,  U.S. 
Standards  for  Sorghum,  and  U.S. 
Standards  for  Soybeans  was  published 
in  the  June  7. 1984,  Federal  Register  (48 
FR  23651).  and  comments  were  solicited 
during  a  45-day  period.  A  total  of  forty- 
nine  comments  was  received.  A 
correction  docket  was  published  in  the 
June  19, 1984,  Federal  Renter  (49  FR 
25004).  On  the  basis  of  these  comments 
and  other  available  information.  FGlSMs 
deleting  moisture  content  as  a  grade- 
determining  factor  in  these  standards. 

The  moisture  content  will  continue  to 
be  shown  on  all  official  certificates 
which  show  the  official  grade 
determination  as  required  under  7  CFR 
800.162(a)(3)  of  the  regulations. 

Moisture  content  is  not  a  grade- 
determining  factor  in  the  U.S.  Standards 
for  Wheat,  Barley.  Oats,  Triticale.  and 
Rye.  Deletion  of  moisture  content  as  a 
grade-determining  factor  in  the 
remaining  grain  standards  has  been  or 
will  be  proposed.  Accordingly,  this  final 
mle  will  add  consistency  among  the 
various  grain  standards.  Moisture 
content  is  a  contidion  of  the  grain  rather 
than  a  quality  factor,  Newly  harvested 
com,  sorghum,  or  soybeans  may  be 
graded  U.S.  Sample  grade  due  to  high 
moisture  content,  but  may  equal  a  U.S. 
No.  1  quahty  on  all  other  factors.  The 
com,  sorghum,  or  soybeans  may  be 
dried  to  a  moisture  content  equal  to  a 
U.S.  No.  1  or  2  grade  and  graded 
accordingly.  Under  current  trade 
practices,  discounts  for  moisture 
generally  are  assessed  on  the  actual 
moisture  content  rather  than  numerical 
grade  to  account  for  weight  loss  and 
drying  costs  of  the  handler.  High 
moisture  grain  is  a  normal  condition 
during  movement  from  harvest  into 
market  channels  ch-  storage.  Moisture 
content  by  itself  does  not  imply  an 
intrinsic  quality,  but  rather  measures  the 
amount  of  dry  matter  and  water  content 
of  the  grain.  Moreover,  a  maximum 
moisture  content  can  be  specified 
through  contracting  which  is  a  common 
practice  with  com.  When  moisture 
content  is  specified  in  contracts  or  used 
as  the  basis  for  discounts,  the  numerical 
grade  limit  in  most  instances  does  not 
serve  a  useful  purpose. 
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Of  the  forty-nine  ofFicial  comments 
received  on  the  proposed  rule,  about 
one-third  were  received  from 
individuals  associated  with  companies 
involved  in  feed  manufacturing,  feeding 
operations,  or  food  processing;  about 
one-fourth  were  from  individuals 
representing  trade  or  producer 
associations;  and  one-fifth  were  from 
foreign  buyers.  The  remaining  letters 
were  from  individuals  representing 
exporters  and  grain  inspection  agencies. 
In  terms  of  a  simple  count,  more 
commenters  opposed  the  proposal  than 
supported  it.  However,  organizations 
representing  many  members  of  the 
industry  supported  the  proposal.  Some 
commenters  did  not  include  all  three 
grains  in  their  response  but  com  was 
usually  mentioned.  Several  commenters 
stated  that  they  had  no  opposition  to  the 
proposal.  Others  agreed  with  and 
expressed  general  support  with  the 
proposal.  Some  commenters  indicated 
that  the  present  moisture  ranges  are  not 
appropriate  for  maintaining  quality;  for 
example,  the  current  maximum  moisture 
limit  for  U.S.  No.  2  Com.  As  to  those 
opposed  both  foreign  and  domestic 
buyers  maintained  that  higher  moisture 
com  would  be  marketed  under  the 
proposal.  Some  conunenters  indicated 
that  moisture  ranges  in  the  current 
grades  serve  a  useful  purpose  by 
providing  a  guide  for  storability  and 
quality.  Buyers  went  on  to  cite  the 
possibility  of  increased  storage 
problems  with  heating,  mold,  aflatoxin. 
shrinkage,  and  overall  lower  quality 
grain.  However,  these  same  commenters 
did  not  address  or  consider  that 
moisture  content  would  continue  to  be 
shown  on  all  official  certificates  for 
grade,  thereby  providing  a  basis  for 
discounting,  or  meeting  a  contract 
requirement. 

Moisture  discounts  are  based  on 
actual  moisture  content,  not  the 
numerical  grades.  Therefore,  if  the 
current  method  of  discounting  remains 
imchanged,  the  present  moisture  level 
for  grain  storage  should  remain 
unchanged.  Additionally,  moisture 
content  is  not  the  only  determinant  of 
storabihty.  Storability  of  grain  is  also 
dependent  on  other  conditions  such  as 
temperature,  cleanliness,  aeration, 
condition,  and  absence  of 
microorganisms,  and  insects.  These 
conditions  are  not  affected  by  the 
revision  to  the  standards  made  herein. 

Based  upon  the  comments  received 
and  other  information,  FGIS  is  revising 
the  U.S.  Standards' for  Com.  Sorghum, 
and  Soybeans  to  delete,  as  proposed, 
moisture  content  as  a  grade-determining 
factor. 


Incorporated  also  info  this  revision 
are  minor  non-substantive  changes  as  ■ 
proposed  to  the  table  in  S  810.603  to  add 
.0  to  ail  pounds  and  percents  listed,  as 
appropriate  together  with  minor 
technical  format  changes  made  for 
clarity  and  uniformity  among  standards. 
Further,  FGIS  published  on  September  7, 
1984,  at  49  PR  35339,  a  final  rule  revising 
the  U.S.  Standards  for  Corn,  effective 
September  9,  1985.  In  {  810.353(a),  this 
final  rule  reflects  these  revisions  to  the 
Sample  grade  definition  which  include 
limits  for  stones,  glass,  castor  beans, 
cockleburs,  unknown  foreign 
substance(s),  and  animal  filth. 

List  of  Subjects  in  7  CFR  810 

Exports,  Grains. 


Grad* 


PART  8ia-OFFICIAL  U.S. 
STANDARDS  FOR  GRAIN 

Accordingly,  {  810.353(a),  {  810.557, 
and  S  810.603(a)  are  amended  as  set 
forth  below: 

1.  Section  810.353  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  S 1 0.353    Grades,  grade  raqulrwnants, 
and  grad*  designations. 

***** 

(a)  Grades  and  grade  requirements  for 
corn  (See  also  paragraph  (d)  of  this 
section.) 


MmimufTi 
last 

we*ght 

per 

bushel 

(pounds) 


Maxxnum  Imit*  of  — 


Brokan 
com  and 
toretgn 
material 
(percentj 


Damaged  kamals 


Total 
(percent) 


56.0 
54.0 
52.0 
49.0 
45.0 


2.0 
3.0 
4.0 
5.0 
70 


3.0 

5.0 

7.0 

10.0 

15.0 


Heat 
damaged 

kernels 
(percent) 


01 
0.2 
0.5 
1.0 
3.0 


US  ^to  1 _ _  ___ 

U.S.  No.  2 __  _~ 

U  S  Na  3 _ I„  __"" 

US  No  4 1Z.._Z 

U  8  No  5 "....!"„.""  ~"!"™!" 

U  S  Sample  grade: 

U  S  Sample  grade  than  be  com  which— 

lal  Does  not  meet  Ihe  reguremeots  tor  the  grades  U  S  Nos  1 .  2.  3.  4.  or  5.  or 

(bl  In  ■  1.000  gram  sample,  corrtams  8  or  more  stones  which  have  an  aggregated  weaght  m  excess  o«  0.20  percent  ol  the 
sample  weight.  2  or  more  pncas  o»  glass.  3  or  more  crotalana  seeds  (Ootalana  app ).  2  or  more  castor  beans  (nicinus 
communis).  8  or  mora  cockleburs.  4  or  more  particles  ot  an  unknown  substancals)  or  a  commonly  racognizad  hwmM  qr  Ioxk 
substancets),  or  sncnal  filth  m  excess  of  0  20  percent  or 

Ic)  Has  a  musty,  sour,  or  corrwnercialty  ob)ectK)nable  foreign  odor,  or 

(d)  Is  neatmg  or  ottwrwiae  of  distxKtty  low  quality 


2.  Section  810.557  is  revised  to  read  as 

follows; 


§  810.557    Grades  and  grade  requirements 

for  all  classes  of  sorghum,  (i 

§810.559) 


Minimum 


Maximum  limits  ol — 


Srade 


Damaged  Kernels 


buahel 
(pounds) 


Total 
(percent) 


U  S  No,  1 .... 
us.  No.  2... 
US  l*>,  3  '.. 
US  No.  4  , . 


-f- 


57,0 
55.0 
53.0 
51.0 


U.S.  Sample  grade 

US   Sample  grade  shall  be  sorghum  which— 

(a)  Does  not  meet  Ihe  requirements  'or  ttie  grades  U  S  Nos.  1.  2.  3.  or  4,  or 

(b)  Contains  more  than  7  stones  wtuch  have  an  aggregate  weight  m  excess  of  0.2 
ttian  2  crotalana  seeds  (Crotalana  app)  per  i .CXX)  grams  ot  sorghum,  or 

(c)  Has  a  musty,  sour,  or  commefoally  obiectiooable  foreign  odor  (axcapt  smut  odor),  w 

(d)  is  badly  weathered,  heabng.  or  distinc«y  low  quality  [see  }  810  552(d)) 


20 
5.0 

too 

S.0 


damaged 
(percent) 


0.2 
0.5 
1,0 
3.0 


Broken 
kamala, 

foreign 
matanal. 


graina, 
(Parcant) 


4.0 

8.0 

12.0 

15.0 


percent  of  the  sample  weight  or  mors 


'  Sorghum  which  is  distinctty  discoiorod  shall  be  graded  not  Ngher  than  US  I*)  3, 


3.  Section  810.603  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows:  1 

§  810.603    Grades,  grade  requirements, 
and  grade  designations. 


(a)  Grade  and  grade  requirements  for 
Soybeans.  (See  also  paragraph  (d)  of 
this  section). 


I 
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Grade 


US   No    1.. 
US  No  2 
US  rto  3 ' 
US  No  4> 
US  Satnple  grade 


Maximum 


Mnmum 


biohal 
(pounda) 


Damaged  komela 


SpWi 
(percent) 


Tow 
(paioent) 


Brown, 
Mack. 
ar<d/or 
Foreign       txcokxed 
matanaf      aoybean* 
damage      (percent)  i 
(percent) 


56.0 
54.0 
52.0 
49.0 


«oybaana 
(percent) 

10.0 

20 

0.2 

1.0 

1.0 

20.0 

3.0 

OS 

2.0 

20 

30.0 

5.0 

1.0 

3.0 

50 

40.0 

BO 

30 

SO 

10.0 

.  "i?,  ^"**  ??*  ^"  •*  •OVbeane  whc^  do  no(  me«  the  reou,rement»  to-  an>  d  itw  vaOet  from  u  S  Nn   i  »,  1 1 «  «„ 


'  1^*"*  !lll2;  ■"  ""'^  momea  or  slairfld  Shan  be  grsaeO  no'  hmhar  then  u  S  No  a 
^oyt*an.  «Nch  are  matenal^  weathered  shall  t)e  gradlo  nSTl^hwoXi  o  S   No  4 

♦  • 

Authority:  Sees.  5,  18,  Pub  L  94-582,  90  Stat  2889.  2884  (7  U.S.C.  76,  87(e). 
Dated:  August  30.  1984. 
D.R.  Galliart, 

Acting  Administrator.  '  ^ 

|FR  Doc  84-24082  Filed  9-11-84:  a46  amj 
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Commodity  Credit  Corporation 
7  CFR  Part  1421 

CCC  Grain  Price  Support  Regulations 
Governing  the  Loan  and  Purchase 
Program  for  1982  and  Subsequent 
Crops  Barley,  Com,  Rye,  Sorghum, 
and  Wheat,  Amendment  1 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Final  rule. 


SUMMARY:  The  interim  rule  amending 
the  Commodity  Credit  Corporation 
Grain  Price  Support  Regulations 
Governing  the  Loan  and  Purchase 
Program  for  1982  and  Subsequent  Crops 
Barley,  Com,  Rye,  Sorghum,  and  Wheat, 
which  was  published  in  the  Federal 
Register  on  June  7, 1984  {49  FR  23597),  is 
hereby  adopted  as  a  final  rule  without 
change.  The  interim  rule  amended  the 
regulations  at  7  CFR  Part  1421  to  provide 
for  changes  with  respect  to  the  price 
support  loan  rates  for  barley,  com,  rye, 
sorghum,  and  wheat  to  reflect 
allowances  for  certain  handling  and 
transportation  costs.  Freight  rate 
schedules  for  some  of  these 
commodities  were  also  amended  by  the 
interim  rule.  All  of  the  amendments 
were  made  to  provide  a  more  equitable 
treatment  of  producers  participating  in 
loan  and  purchase  programs. 

EFFECTIVE  DATE:  September  12, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Gill,  Cotton,  Grain,  and  Rice  Price 
Support  Division.  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  D.C.  20013.  Phone 
(202)  447-6480. 


SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 
contained  in  this  regulation  [7  CFR  Part 
1421)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  .Number  0560-0087. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  provisions  of 
Departmental  Regulation  1521-1  and 
Executive  Order  12291  and  has  been 
classified  "not  major".  It  has  been 
determined  that  the  provisions  of  this 
final  rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S. -based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Title — Commodity 
Loans  and  Purchases.  Number  10.051  as 
found  in  the  Catalog  of  Federal    . 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  final  rule. 


Interim  Rule 

An  interim  rule  which  amended  the 
regulations  at  7  CFR  Part  1421  to  provide 
for  changes  with  respect  to  the  loan  and 
purchase  programs  for  1982  and 
subsequent  crops  barley,  com,  rye, 
sorghum,  and  wheat  was  published  in 
the  Federal  Register  on  June  7, 1984.  at 
49  FR  23597.  A  comment  period  was 
provided  through  August  6. 1984.  No 
comments  were  received  with  respect  to 
the  provisions  contained  in  the  interim 
rule. 

The  interim  rule  amended  the 
regulations  at  7  CFR  Part  1421  to 
provide:  (1)  That  warehouse-stored  loan 
rates  shall  reflect  handling  and 
transportation  costs  even  though  such 
commodities  are  transported  less  than 
20  miles  from  a  receiving  warehouse  by 
truck  or  truck-barge  to  a  storing 
warehouse;  (2)  for  increased  bnick 
freight  rates  for  bariey  and  wheat:  (3) 
that  basic  county  support  rates  and  the 
schedule  of  discounts  for  barley  will  be 
available  at  the  applicable  county 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  office 
rather  than  being  published  in  the 
Federal  Register.  (4)  that  the  warehouse- 
stored  reserve  loan  rate  shall  reflect 
handling  and  transportation  costs  when 
com  which  is  pledged  as  collateral  for 
such  loans  is  transported  from  a 
receiving  warehouse  by  truck  or  truck- 
barge  to  e  storing  warehouse 
(transportation  costs  are  limited  to  25 
cents  per  bushel);  and  (5)  references  to 
the  numbers  assigned  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  recordkeeping  requirements  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs — Agriculture, 
Price  support  programs,  Surety  bonds. 
Warehouses. 

Final  Rule 

Accordingly,  the  interim  mle 
published  at  49  FR  23597,  which 
amended  7  CFR  Part  1421.  is  hereby 
adopted  as  a  final  mle  without  change. 

(7  U.S.C.  1441,  1444d,  1445b-l,  1446, 1447, 
1421  and  1425] 

Signed  at  Washington,  D.C,  on  September 

7,  1984. 

Everett  Rank. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc  84-24081  Filed  9-11-94:  8:4S  an) 
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Packers  and  Stockyards 


•  CFRPartaos 

Review  aod  ConaoMatkMi; 
ReguiattOBS  and  Policy  Statements; 
Registrations,  Rates,  Brand  Inspection 
and  Stockyard  Posting 

Correction  . 

In  FR  Doc  84-21943  beginning  on  page 
33001  in  the  issue  of  Monday,  August  20, 
1984.  make  the  following  corrections: 

1.  On  page  33004,  first  column,  the  last 
line  should  have  read  as  follows:  "10.  In 
Part  203,  S  203.8  it  removed." 

§203.17    [CorTMtad] 

2.  On  page  33004.  second  column,  in 
the  first  line.  "201.17"  should  have  read 
"203.17".  In  the  third  line  "pubhc" 
should  have  read  "policy". 

MUJNGCOOC  I8MSI  ■ 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  381 
[  Dockat  NuBUMr  •>024] 


Acetic  Acid,  Citric  Add,  Lactic  Acid, 
Ptiosphortc  AcM,  and  Tartaric  Acid  as 
AckiMers  in  Meat  and  Poultry 
Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTKMl:  Final  rule. 

SUHMARy:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has  been 
petitioned  to  amend  the  Federal 
mandatory  meat  and  poultry  products 
inspection  regulations  to  pennit  the  use 
of  citric  acid  as  an  acidifier  in  processed 
meat  and  poultry  products.  The 
Department  has  also  received  numerous 
labeling  requests  to  use  acetic  acid, 
lactic  acid,  phosphoric  acid,  and  tartaric 
acid  for  the  same  purpose.  The 
Administrator  has  determined  that  it  is 
appropriate  to  add  each  of  the  above 
named  acids  to  the  tables  of  substances 
approved  fra*  use  in  the  preparation  of 
products.  These  sututances  are  listed  by 
the  Food  and  Drag  Administration 
(FDA)  as  "generally  recognized  as  safe" 
(GRAS)  for  use  in  foods.  This  final  rule 
amends  the  mandatory  meat  and  poultry 
inspection  regidations  to  pennit  the  use 
ol  these  substances  as  acidifiers  in 
processed  meat  and  poultry  products. 
EFFECTIVE  DATE:  November  13, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Daniel  )ones.  Chief,  Standards 
Branch,  Standards  and  Labeling 
Division.  Meat  and  Poultry  Inspection 
Technical  Services.  Food  Safety  and 


Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-7503. 
•UePLEMEMTARY  mFORMATTON: 

Execalive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  costs  or 
prices  to  consumers;  to  individual 
industries:  to  Federal,  State,  or  local 
government  agencies;  or  to  geographic 
regions.  This  final  rule  will  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  final  rule  provides  for  the  use  of 
acetic  add,  citric  acid,  lactic  acid, 
phosphoric  acid,  and  tartaric  acid  as 
acidifiers  in  processed  meat  and  poultry 
products.  Current  regulations  under  the 
Federal  Meat  and  Poultry  Products 
Inspection  Acts  do  not  provide  for  the 
use  of  these  acids  for  that  purpose. 
Industry  will  benefit  from  this  action  by 
gaining  the  ability  to  use  a  variety  of 
acidifiers,  and  the  public  will  benefit 
through  the  introduction  of  safe, 
functional  ingredients  into  the  food 
supply. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  acticKi  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  This  final  rule  will 
impose  no  new  compliance  or  reporting 
requirements  on  industry.  The 
promulgation  of  this  rule  will  merely 
authorize  the  discretionary  use  of 
certain  acidifiers  in  processed  meat  and 
poultry  products. 

Comments 

This  is  a  final  rule  consistent  with  the 
provisions  of  §  318.7  of  the  Federal 
mandatory  meat  inspection  regulations 
and  S  381.147  of  the  mandatory  poultry 
products  inspection  regulations.  As 
such,  comments  have  not  been  solicited. 
However,  interested  persons  should 
inform  the  Administrator  of  any  facts 
which  raise  questions  about  this  action 
within  the  60  day  period  between  the 
publication  and  effective  date  of  this 
final  rule. 

Background 

The  Department  has  been  petitioned 
by  SCM  Ehirkee  Foods,  Strongsville. 
Ohio  to  amend  existing  regulations  to 


allow  the  use  of  citric  acid  as  an 
acidifier  in  processed  meat  and  poultry 
products.  The  petitioner  asserts  that  this 
acid  stabilizes  the  flavor  and  color  of 
processed  meat  and  poultry  products  by 
adjusting  and  stabilizing  the  pH  of  the 
product.  The  petitioner  has  supplied 
analytical  data  supporting  the  above 
claims  and  has  indicated  that  product 
wholesomeness  will  not  be  affected 
when  treated  with  this  substance. 
Substantiating  data  are  available  from 
the  Standards  and  Labeling  Division  at 
the  address  previously  given. 

Also,  numerous  label  applicafions 
have  been  received  for  the  use  of  acetic 
acid,  lactic  acid,  phosphoric  acid,  and 
tartaric  acid  as  acidifiers  in  processed 
meat  and  poultry  products.  These  acids 
perform  the  same  function  as  citric  acid. 
Therefore,  the  Department  is  including 
those  substances  in  this  rule. 

In  the  Federal  Register  of  fuly  19. 1963 
(48  FR  32749),  the  Administrator 
published  a  final  rule  announcing  new 
procedures  for  the  approval  of 
substances  to  be  used  in  the  preparation 
of  processed  meat  and  poultry  products. 
Under  that  rule  and  upon  a  showing  that 
a  substance  has  been  listed  as  GRAS  by 
the  Food  and  Drug  Administration,  or  as 
a  food  additive  or  color  additive 
appropriate  for  the  proposed  use  in 
processed  meat  and  poultry  products, 
that  use  of  the  substance  will  be 
permitted  upon  a  further  determination 
by  the  Administrator  that  the  proposed 
use  is  compatible  with  recognized  or 
regulated  uses  and  is  both  suitable  and 
functional  for  that  particular  product  or 
class  of  product. 

The  substance  for  which  approval  has 
been  requested  and  those  which  have 
been  added  are  listed  as  GRAS  by  the 
FDA.  Acetic  acid  was  affirmed  as  GRAS 
and  listed  in  21  CFR  184.1005.  Citric  acid 
is  listed  as  a  multiple  purpose  GRAS 
food  substance  in  21  CFR  182.1033  and 
was  proposed  for  GRAS  affirmation  in 
the  Federal  Register  of  January  7, 1983 
(48  FR  834  as  amended  by  48  FR  5279). 
Lactic  acid  is  listed  as  a  multiple 
purpose  GRAS  food  substance  in  21  CFR 
182.1061  and  was  tentatively  affirmed  as 
GRAS  in  the  Federal  Register  of 
February  25, 1983  (48  FR  8086  as 
amended  by  48  FR  11957).  Phosphoric 
acid  is  listed  as  a  multiple  purpose 
GRAS  food  substance  in  21  CFR 
182.1073  and  was  proposed  for  GRAS 
affirmation  in  the  Federal  Register  of 
December  18. 1979  (44  FR  74845). 
Tartaric  acid  was  affirmed  as  GRAS  and 
listed  in  21  CFR  184.1099  pursuant  to  a 
final  rule  published  in  the  Federal 
Register  of  November  18, 1983  (48  FR 
52446). 
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Currently,  acetic  acid  is  permitted  for 
use  under  9  CFR  318.7(c)(4)  as  a  refining 
agent  to  separate  fatty  acids  and 
glycerol  in  rendered  fats,  provided  it  is 
eliminated  in  the  process  of 
manufacturing.  Citric,  lactic,  L-tartaric, 
and  phosphoric  acids  are  all  permitted 
for  use  as  miscellaneous  substances  to 
acidify  margarine  or  oleomargarine. 
Furthermore,  citric  acid  is  permitted  as  a 
flavoring  agent  in  chili  con  came. 

Based  upon  available  data,  the 
Administrator  finds  that  the  use  of  these 
substances  as  acidifiers  in  processed 
meat  and  poultry  products  will  not 
result  in  a  product  which  is 
unwholesome,  otherwise  adulterated,  or 
misbranded  provided  that  these 
substances  are  added  only  in  amounts 
sufficient  to  accomplish  the  stated 
technical  effect  and  are  indicated  on  the 
label.  Prior  to  the  preparation,  sale  or 
transportation  of  any  meat  or  poultry 
product,  the  processor  must  obtain  prior 
approval  of  the  product  label  from  FSIS. 
An  essential  element  of  the  label 
approval  process  includes  review  and 
approval  of  the  product's  ingredient 
composition.  Once  a  label  is  approved, 
the  product  so  labeled  must  conform  to 
the  terms  of  the  label  approval  in  order 
to  comply  with  the  adulteration  and 
misbranding  provisions  of  the  Meat  and 
Poultry  Products  Inspection  Acts.  (21 
U.S.C.  601  (m)  and  (n).  607(e).  610  (a) 
and  (c),  453  (g)  and  (h),  457(d),  458(a)  (1) 
and  (2),  9  CFR  317.3,  317.4,  381,131  and 
381.132).  A  new  footnote  is  added  in  the 
charts  under  the  heading  "Amount "  to 
indicate  that  specific  determinations 
must  be  made  for  each  product  prior  to 
label  approval. 

Therefore,  the  Administrator  is 
amending  the  Federal  mandatory  meat 
and  poultry  products  inspection 
regulations  to  include  these  substances 
classified  as  "Acidifiers"  in  the  charts  of 
approved  substances  in  Parts  318  and 
381  (9  CFR  Parts  318  and  381).  In 
addition,  reference  to  a  footnote 
(preexisting  in  Part  318  and  added  to 
Part  381)  will  be  included  in  the  charts 
under  the  heading  "Products"  informing 
interested  persons  where  to  write  for 
information  as  to  the  specific  products 
in  which  use  of  these  substances  is 
approved. 

List  of  Subjects 

9  CFR  Part  318 

Food  additives.  Food  labeling.  Meat 
and  poultry  products.  Preparation  of 
products. 

9  CFR  Part  381 

Food  additives.  Food  labeling.  Poultry. 
Poultry  products.  Preparation  of 
products. 

r' 


PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  Part  318  (9 
CFR  Part  318)  reads  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903.  aa 
amended,  81  Stat.  584,  B4  Stat.  91.  21  U.S.C. 

601  et  seq..  unless  otherwise  noted. 

2.  In  §  318.7(c)(4)  (9  CFR  318.7(c)(4))  a 
new  class  of  substance  entitled 


"Acidifiers"  is  added  to  the  chart  in 
alphabetical  order.  The  descriptions  of 
substance,  purpose,  products,  and 
amount  are  added  to  read  as  follows: 


§318.7    Approval  of  substanc**  for 
the  preparation  of  produeta. 

•  •  *  *  * 

(c)  •  •  * 
(4J  •   •   * 


In 


Class  0)  substance 

Sjbsia'ic* 

Purpose 

ProducU 

Amoum 

Acxtfieri 

...  Acalic  add _.... 

CHnc  acid  

Lactic  acid    

Pfx>*phonc  acid...„ 

Tartanc  ac«!  .... 

...  To  adiual  aodity 

...  .  _do._   ._ _„ 

...  Vartoua « _.. 

...      Sutfiaanl  tar  purpoaa  ' 
Da 

—do.-      ..- 
-do-    

..A>.     

• 

,  ,do  , , 

Do 

^ 

Do 

• 

• 

•                              • 

intormatior  as  to  tne  specifK  products  to»  wt1lc^  use  o<  rns  sut)Slance  a  approved  fttay  be  obtained  tpon  nqury 
sOdressad  to  ttio  Slandaros  and  Labetmg  DivisKXi,  Maat  a'K)  Poultry  Inspection  Tecf«ca(  Services.  Food  Sately  m) 
inspectKxi  Service   u  S  Department  o'  Agriculture   washiricioi   DC  ?0250 

'  Provided,  that  rts  use  is  tunctioriai  arKj  suitaoie  tor  ttie'proouci  and  it  is  oermmed  tor  use  at  l»ie  lowest  level  rwcasaary  to 
accompiisn  tfie  desired  iecnnK.a'  ettect  as  detorminec  in  spouiic  cases  prior  ic  label  approval  und»  i  3i  7.4. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  Part  381  (9 
CFR  381)  reads  as  follows: 

Authority:  7i  Stat,  441.  448.  as  amended,  21 
use.  463,  468;  7  CFR  2.15(a).  2.92  (7  FR  9706. 
May  16,  1972).  unless  otherwise  noted. 

2.  In§381.147(.n(41(9CFR 
381.147(0(4))  a  new  clh'SS  of  substance 


entitled  "Acidifiers"  is  added  to  Table  1 
in  alphabetical  order.  The  descriptions 
of  substance,  purpose,  products,  and 
amount  are  added  to  read  as  follows: 

§  38 1 . 1 47    Restrictions  on  tf>e  use  of 
substances  In  poultry  products. 
*         *         •         •         « 

(H*  •  • 

(41*    •    • 


Class  o<  substance 


Substance 


Purpose 


Products 


AmoM 


Acidifiers — „ Acetic  acid ___„ 

Cithc  acid 

Lactic  acid   

P^osp'xjnc  acid 

Tartanc  acid  _ 


To  adiust  acidtty Vi 

00   

-_..do Jo. 

.....do  .....1. .....do ,. 


jto. 


.do. 


Soffoeni  lor  purpoee ' 
Do 
Do. 

Oa 

Do 


'InforTT.Blion  an  lo  Ih*  specific  prtvji^cu  for  which  UM  of  thia  subttence  il  approved  may  be  otjlamed  upor  inquir> 
addressed  lo  the  Si.indi.rd«  and  Ldb'-li.nfi  Divimon,  Mean  and  Poullrv  Inapeclior  Technical  Services  Pood  Safety  and 
Irapeclion  Service    L  S    Department  of  \gncuhure,  Soulh   Bu;ld!ng.  14'th   and  Inriependenoe  SW    Waahlnston,  DC  20230 

■Provided,  thai  ,;•  uae  i>  Lnctional  and  tuilabie  for  the  p-fiOucl  and  il  ii  permillea  for  use  at  the  iowestlevel  necessary 
lo    accomplish    Uie   desired    lechnitsl   tffecl    ai   de'.erm;ned    m    apecfic   C4a«t   pnor    lo    Ubei   approval    under    i  3K\ii 


Done  at  Washington,  D.C.  on:  August  29.  1984. 
Donald  L.  Houston, 
Administrator,  Food  Safety  and  Inspection  Service. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  50 

Elimination  of  Review  of  Rnancial 
Qualifications  of  Electric  Utilities  in 
Operating  License  Review  and 
Hearings  for  Nuclear  Power  Plants 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 


SUMMARY:  In  response  to  a  remand  by 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  which  declared  invalid  the 
Commission's  March  31, 1982  rule 
eliminating  financial  qualification 
review  and  findings  for  electric  utihties 
at  all  stages  of  the  licensing  proceeding. 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  is  amending  its 
regulations  to  eliminate  financial 
qualification  review  and  findings  for 
electric  utilities  that  are  applying  for 
operating  licenses  for  utilization 
facilities  if  the  utility  is  a  regulated 
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public  utiKty  or  is  autfaortzed  to  set  its 
ovm  rates.  The  Conunissioo  is 
reinstating  a  requirement  for  financial 
qualification  review  and  findings  for 
electric  utilities  that  are  applying  for 
construction  permits. 
eFFECnvE  DATE  September  12, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Carole  F.  Kagan,  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555, 
Telephone:  (202)  634-1493. 
SUPPI^MENTARY  INFORMATION: 

I.  Backpound 

On  April  2, 1984,  the  Commission 
published  in  the  Federal  Register  (49  FR 
13044)  a  notice  of  proposed  rulemaking 
which  would  eliminate  financial 
qualification  review  and  findings  for 
electric  utilities  applying  for  operating 
licenses  for  utilization  facilities  if  the 
utility  is  a  regulated  public  utility  or  is 
authorized  to  set  its  own  rates.  As 
detailed  in  the  notice  of  proposed 
rulemaking,  this  action  was  taken  in 
response  to  the  decision  of  the  District 
of  Columbia  Court  of  Appeals  in  New 
England  CoaJition  on  Nuclear  Pollution 
V.  NRC.  727  F.2d  1127  (D.C.  Cir.  1984) 
which  remanded  the  Commission's 
March  1982  rule  (47  FR  13750) 
eliminating  financial  qualification 
review  and  findings  for  electric  utilities 
applying  for  facility  construction  permits 
and  operating  licenses.  The  Court  found 
the  Commission's  explanation  of  the 
final  rule  internally  inconsistent 
because,  in  the  Court's  view,  the  reasons 
the  Commission  advanced  for 
dispensing  with  the  financial 
qualification  review  for  electric  utilities 
would,  if  supported  by  the  facts,  apply 
generally  to  all  license  applicants  and 
would  not  support  a  rule  that  singled  out 
utilities  for  special  treatment.' 

The  proposed  rule  on  remand  was 
promulgated  on  the  Commission's  belief 
that  case-by-case  review  of  financial 
qualifications  for  all  electric  utilities  at 
the  operating  license  stage  is 
unnecessary  due  to  the  ability  of  such 
utilities  to  recover,  to  a  sufficient  degree, 
all  or  a  portion  of  the  costs  of 
construction  and  sufficient  costs  of  safe 
operation  through  the  ratemaking 
process.  It  is  well  established  that  public 
utility  commissions  (PUCs)  are  legally 
bound  to  set  a  utility's  rates  such  that  all 
reasonable  costs  of  serving  the  public 
are  recovered,  assuming  prudent 
management  of  the  utility.  See,  e.g.. 
Federal  Power  Commission  v.  Hope 
Natural  Gas  Company,  320  U.S.  519 


'  In  view  ol  the  limited  applicability  of  the 
rationale  expressed  in  the  proposed  rule  and  in  this 
Tinal  rule,  the  corccttis  expressed  by  the  Court  no 
longer  apply. 


(1944);  BluefieJd  Water  Works  and 
Improvement  Company  v.  Public 
Service  Comwmsion  of  the  State  of 
West  Virginia.  262  U.S.  679  (1923).  The 
Commission  is  reinstating  financial 
qualification  review  for  all  construction 
permit  apphcants  for  the  reasons  stated 
in  the  notice  of  proposed  rulemaking,  (49 
FR  13045). 

The  notice  of  proposed  rulemaking 
solicited  comments  from  interested 
persons.  In  order  to  provide  additional 
information  for  the  Commission's 
consideration  in  this  rulemaking,  NRC 
staff  members  visited  with  senior  staff 
members  of  seven  public  utility 
commissions,  two  Federal  agencies  that 
regulate  nuclear  utilities  and  three 
publicly-owned '  nuclear  utilities. 
Telephone  inteviews  were  conducted 
with  two  other  State  public  utility 
commissions  (New  York  and  California) 
in  response  to  concerns  raised  by 
commenters  on  the  proposed  rule.  In 
addition,  the  staff  analyzed  data 
submitted  by  the  National  Association 
of  Regulatory  Utility  Commissioners 
(NARUC)  from  its  recent  national 
survey  of  its  member  State  public  utility 
commissions  and  of  publicly-owned 
nuclear  utilities.  This  survey,  reference^ 
in  the  Notice  of  Proposed  Rulemaking, 
was  designed  to  determine  whether, 
historically,  utilities  which  have 
requested  rate  increases  or  rate 
provisions  for  operating  safety 
requirements  have  regularly  received 
them. 

II.  Analysis  of  Public  Comment 

A.  Public  Comment  on  the  Proposed 
Rule 

Forty-two  comments  were  received  on 
the  proposed  rulemaking.  Slightly  more 
than  half  of  the  commenters  favored  the 
proposed  rule.  Nearly  all  of  these 
specifically  endorsed  the  agency's 
conclusion  that  the  regulated  nature  of 
public  utilities  assures  adequate  funding 
for  safe  operation  through  the 
ratemaking  process.  Most  of  these  also 
indicated  support  for  complete 
elimination  of  the  financial  qualificabon 
review  requirement  at  all  stages  of  the 
licensing  process  on  the  ground  that 
there  is  no  proven  link  between 
financial  qualification  reviews  and 
safety.  Two  commenters  espoused  the 
view  that  Section  182  of  the  Atomic 
Energy  Act  does  not  mandate  such 
reviews. 

Several  commenters  expressed  the 
view  that  the  NRC's  inspection  and 


*  "Publicly-own«d  utilities"  are  utilities  owned  by 
governmental  units,  govemmentally-charlered  units 
such  as  public  utility  districts,  or  by  groups  of 
consumers  such  at  rural  cooperatives.  Inciuding 
aasociatioos  of  aiw  of  the  foregoing. 


enforcement  program  is  a  more  direct 
and  efficient  way  of  assuring  operating 
safety  than  a  review  of  a  utility's 
finances.  In  addition,  it  was  argaed  that 
the  PUCs  can  more  efficiently  monitor 
the  financial  health  of  a  utility  on  a 
continuing  basis  than  can  the  NRC, 
whose  expertise  is  in  the  health  and 
safety  area.  The  Commission,  two 
commenters  pointed  out.  can  only  )udge 
the  financial  health  of  a  utility  based  on 
prediction,  while  it  can  provide 
continual  monitoring  on  health  and 
safety  issues. 

Commenters  opposing  the  proposed 
rule  raised  a  number  of  issues.  In  the 
main,  they  disputed  the  premise  that  the 
ratemaking  process  provides  reasonable 
assurance  that  utilities  will  be  able  to 
recover  sufficient  funds  to  safely 
operate  a  facility.  Several  grounds  were 
offered  for  this  attack: 

•  A  utitity  may  not  achieve  an 
expected  rate  of  return  (i.e.,  profit)  from 
the  ratemaking  process. 

•  Utilities  may  not  recover  every  cost 
item  requested  from  the  PUCs. 

•  Portions  of  new  plants  are 
sometimes  phased  into  the  rate  base 
over  a  period  of  time,  so  the  utility  will 
not  immediately  recover  all  necessary 
expenses. 

•  Costs  may  be  disallowed  if 
imprudently  incurred. 

•  Some  States  are  preempted  by  the 
NRC's  licensing  authority  from  judging 
the  financial  capabilities  of  the  utilities 
they  regulate. 

•  Publicly-owned  utilities  are  not 
assured  of  funding  through  the 
ratemaking  process. 

Other  objections  raised  by 
commenters  to  the  proposed  rule  were 
that  review  at  the  construction  permit 
stage  only  comes  too  early  to  judge  the 
actual  capability  of  a  utility  to  finance  a 
nuclear  facility;  that  there  is  no 
assurance  that  utilities  will  apply 
monies  obtained  through  the  ratemaking 
process  to  operating  plants,  rather  than 
to  facilities  under  construction,  and  that 
utilities  have  an  incentive  to  put  plants 
on  line  too  early  in  order  to  obtain  rate 
base  treatment. 

The  Commission  believes  that  many 
of  the  concerns  expressed  about  the 
proposed  rule  reflect  a 
misunderstanding  of  the  nature  of  the 
Commission's  jurisdiction  over,  and 
prior  reviews  of,  the  financial 
qualifications  of  utility  applicants.  The 
origninal  rule  requiring  financial 
qualification  review,  promulgated  in 
1968.  required  a  finding,  prior  to 
operating  license  issuance,  that  the 
utility  "possesses  or  has  reasonable 
assurance  of  obtaining  the  funds 
necessary  to  cover  the  estimated  costs 
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of  operation  for  the  period  of  the  license 
or  for  five  years,  whichever  is  greater, 
plus  the  estiraated  costs  of  permanently 
shutting  the  facility  down  and 
maintaining  it  in  a  sab  condition."  As 
can  be  seen,  the  focus  of  the  rule  was  on 
the  availability  of  funds,  rather  than  on 
whether  funds  were  properly  spent. 

Despite  the  longstandiog  nature  of  the 
financial  qualification  reviews  under  the 
original  ftile,  their  safety  rationale 
seems  never  to  have  been  clearly  set 
out.  A  financial  disability  is  not  a  safety 
hazard  perse  because  the  licensee  can, 
and  under  the  Commission's  regulations 
would  be  obliged  to,  simply  cease 
operations  if  necessary  funds  to  operate 
safely  were  not  available.  At  most,  the 
Atomic  Energy  Commission,  in  drafting 
the  rule,  must  have  intuitively  concluded 
that  a  Hcensee  In  financially  straitened 
circumstances  would  be  under  more 
pressure  to  commit  safety  violations  or 
take  safety  "shortcuts"  than  one  in  good 
financial  shape.  Accordingly,  the 
drafters  of  the  rule  sought  to  achieve 
some  level  of  assurance,  prior  to 
licensing,  that  licensees  would  not  be 
forced  by  financial  circumstances  to 
choose  between  shutting  down  or  taking 
shortcuts  while  the  Ucense  was  in  effect. 

The  limited  scope  of  this  approach  as 
it  bears  on  safety  is  apparent.  Having  a 
reasonably  assured  source  of  funds  does 
not  assure  that  money  intended  or 
allocated  for  safety  reasons  will  be  so 
spent.  Moreover,  concerns  regarding 
safety  performance  are  not  confined  to 
those  utilities  with  financial  difficulties. 
A  whole  host  of  circumstances, 
including  poor  training,  inattention  to 
detail,  poor  management  attitude,  and 
lack  of  safety  commitment,  can 
conceivably  lead  to  poor  safety 
performace.  Many  of  these  other 
concerns  are  subsumed  writhin  the  topic 
"managment  integrity,"  which  has  been 
a  focus  of  several  pending  licensing 
proceedings. 

Given  the  inherent  limitations  of  the 
rule,  it  must  have  been  the  rule  drafters' 
intent  that  the  question  of  potential 
misuse  of  available  funds,  like  these 
other  integrity  concerns,  be  addressed 
elsewhere,  either  in  the  review  of  the 
applicant's  technical  qualifications, 
managment,  and  training  prior  to 
licensing,  or  by  the  Commission's  post- 
licensing  inspection  and  enforcement 
process. 

This  is  confirmed  by  longstading 
practice  under  the  original  rule.  Pre- 
iicensing  financial  reviews  under  the 
rule  were,  as  the  rule  itself  suggests, 
confined  to  assuring  a  source  of  funds, 
and  no  effort  was  made  at  that  stage  to 
establish  assurance  that  funds  would  be 
properly  spent.  Thus  the  concerns 
expressed  by  some  commenters  that  the 


ratemaking  bodies  do  not  assure  that 
funds  received  by  a  utility  through  the 
ratemaking  process  will  actually  be 
applied  to  meeting  the  requirements  for 
safe  operation  are  not  relevant  to 
consideration  of  the  Commission's 
financial  qualification  rule.  Even  though 
the  rate  process  does  no  more  than 
assure  that  regulated  utilities  will  have 
the  financial  resources  needed  to 
operate  safely,  this  limited  assurance  is 
ail  that  the  financial  qualification  rule 
was  intended  to  achieve.  These 
commenters'  concerns  go  not  to  the  need 
to  reinstate  financial  quahfication 
reviews,  but  to  other  issues  beyond  the 
scope  of  this  rulemaking  that  have  been, 
and  continue  to  be,  addressed  in  pre- 
licensing  review  of  appHcant's  technical 
qualifications,  managment  and  training, 
and  by  the  post-licensing  inspection  and 
enforcement  process. 

A  second  misunderstanding  stems 
from  the  impression  that  a  utility  would 
have  to  be  guaranteed  a  rate  of  recovery 
equal  to  every  penny  it  requested  from 
the  rate  commission  in  order  to  assure 
safe  operation.  This  impression  has  led 
several  commenters  to  object  to  the 
proposed  rule  on  the  basis  that  rate 
regulation  does  not  ensure  a  fixed  level 
of  profitability. 

Neither  in  this  rule  nor  in  its  financial 
qualification  review  has  the  Commission 
made  any  assumption  as  to  the  rate  of 
return  or  the  level  of  profit  to  be  allowed 
to  utilities  from  the  operation  of  nuclear 
plants.  Its  concern  is  that  reasonable 
and  prudent  costs  of  safely  maintaining 
and  operating  nuclear  plants  will  be 
allowed  to  be  recovered  through  rates. 
This  concern  does  not  extend  to  any 
level  of  profit  or  rate  of  return  beyond 
those  operating  expenses.  The 
Commission's  concern  is  with  safe 
operation,  not  profits. 

The  same  misunderstanding  underlies 
the  comment  that  utilities  do  not  recover 
every  cost  item  requested  from  rate 
commissions.  It  is  not  uncommon  for  a 
rate  commission  to  deny  certain 
requested  cost  items  or  portions  thereof 
These  disallowances,  however,  deny  a 
utility  only  a  small  portion  of  its  total 
revenues.  The  amount  of  the 
disallowance  may  be  reflected  in  a 
smaller  profit  margin,  but  the  costs 
denied  by  the  ratemaking  bodies  are  not 
so  great  that  the  amount  of  these 
disallowances  would  exceed  operating 
costs.  NRC  conversations  with 
ratemaking  bodies  as  well  as  the  results 
of  the  NARUC  questionnaire  confinn 
that  it  is  standard  practice  among 
ratemaking  bodies  to  factor  in  the 
amount  of  disallowances  to  ensure  that 
utilities  receive  enough  rate  relief  when 
a  plant  goes  into  operation  to  recover  all 
resonable  costs  of  safe  operation. 


The  same  reasoning  apphes  to  the 
comment  that  rate  base  phase-ins  and 
disaliowancet  (portion  of  new  plants 
either  not  allowed  into  the  rate  base  or 
phased  in  to  the  rate  base  over  a  penod 
of  time)  affect  the  utility's  recovery  of 
operating  expenses.  Again,  such  phase- 
ins  may  affect  short-term  profits,  but 
does  not  affect  recovery  of  operating 
expenses. 

No  sound  basis  has  been  shown  for 
the  allegation  raised  by  the  State  of 
Texas  that  a  State  may  be  preempted 
from  judging  the  financial  capabilities  of 
the  utilities  it  regulates,  because  only 
the  NRC  has  the  authority  to  issue 
licenses  and  order  shutdoMms.  or  for  the 
allegation  that  publicly-owned  utilities 
are  not  assured  of  funding  through  the 
ratemaking  process.  The  NRC's  analysis 
of  the  NARUC  survey,  discussed  infra. 
has  shown  that  all  State  public  utility 
commissions  have  sufficient  ratemaking 
authority  to  ensure  sufficient  utility 
revenues  to  meet  the  cost  of  NRC  safety 
requirements.  Similarly,  it  has  been 
8ho%vn  that  publicly-owned  utilities  have 
independent  rate-setting  authority  which 
is  used  to  cover  the  costs  of  operation, 
including  those  of  meeting  NRC  safety 
requirements. 

B  Public  Comments  on  the  NARUC 

Study 

As  indicated  above,  the  National 
Association  of  Regulatorj'  Utility 
Commissioners  (NARUC)  submitted  to 
the  Commission  the  results  of  a  national 
survey  of  its  members  regarding  the 
provision  for  nuclear  plant  operating 
funds  through  a  State  commission's 
ratemaking  process.  The  survey  also 
included  the  Federal  Energy  Regulatory 
Commission  and  a  broad  sample  of 
publicly-owned  nuclear  utilities.  The 
NRC  staff  analyzed  the  survey,  and  the 
results  of  both  the  survey  and  the  NUC's 
analysis  were  placed  in  the  NRC  Public 
Document  Room.  An  extension  of  the 
comment  period  on  the  rule  was 
provided  in  order  to  give  the  public  an 
opportunity  to  comment  both  on  the 
survey  and  on  the  NRC  analysis. 

The  NRC  staff  found  that  the  8ur\'ey 
lends  strong  support  to  the  proposed 
rule.  The  conclusion  that  emerged  from 
the  study  was  that  ratemaking 
authorities  had  varying  mechanisms  to 
ensure  sufficient  utility  revenues  to  meet 
the  costs  of  NRC  safety  requirements, 
but  that  all  had  such  mechanisms.  Only 
one  instance  was  identified  (Aricansas) 
where  a  revenue  request  to  enable  a 
utility  to  meet  what  were  purported  to 
be  nuclear  safety  costs  was  denied.* 


'  In  that  aituatioa.  Iha  diafmu  revolved  anMind  a 
Biitgie  facility  which  wai  toaanc  ba4li.u  a  viaitor'* 
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That  case  is  currently  on  appeal.  Most 
ratemaking  bodies  indicated  that  no 
specific  provision  was  made  for  NRC 
safety  requirements,  but  that  rates  are 
established  in  general  rate  cases  to 
produce  sufficient  overall  revenues  to 
assure  sound  functioning  of  the  electric 
power  systems,  including  nuclear  plants. 
Some  PUCs  did  indicate  that  their 
orders  specifically  allocate  funds  to 
meet  NRC  safety  requirements.  This 
question  was  a  subject  of  particular 
focus  during  NRC  staff  visits  to  PUCs. 
The  PUCs  visited  were  unanimous  in 
saying  that  safety-related  operating 
expenses  were  always  considered 
reasonable  expenses  when  prudently 
incurred  and  were  allowed  to  be 
recovered  through  rates. 

Publicly-owned  nuclear  utilities  were 
also  surveyed.  It  was  found  that  these 
have  independent  rate-setting  authority 
that  is  used  to  recover  costs  of 
operation,  including  the  costs  of  meeting 
NRC  safety  requirements.  Exceptions 
were  two  cooperative  utilities  that,  by 
State  law,  have  their  rates  regulated  by 
the  State  public  utility  commissions. 
Many  publicly-owned  and  investor- 
owned  nuclear  plants  are  owned  by 
groups  of  utilities,  rather  than  solely- 
owned.  Where  this  is  the  case,  the 
respondents  to  the  N.\RUC  study 
indicated  that  they  have  contractual 
agreements  with  the  other  co-owners  to 
increase  their  contributions  to  operating 
costs  if  total  costs  increase  over  time. 
The  amount  of  any  such  increase  is 
proportional  to  each  utility's  relative 
ownership  share  in  the  plant. 

Those  commenters  who  endorsed  the 
Commission's  conclusions  on  the 
NARUC  study  did  so  on  the  basis  that 
the  study  shows  that,  no  matter  the 
regulatory  mechanism,  all  PUCs  and 
publicly-owned  utilities  have  the 
authority  to  set  rates  in  such  a  way  that 
sufficient  revenues  to  meet  NRC  safety 
requirements  are  assured. 

One  commenter  stated  that  in  one- 
quarter  of  the  States  regulators  do  not 
have  the  authority  to  assure  adequate 
revenues  to  cover  nuclear  safety  costs. 
This  is  incorrect.  In  those  States, 
regulators  do  not  have  specific  authority 
to  treat  nuclear  safety  costs  as  a 
separate  case.  They  do,  however,  have  a 
general  grant  of  authority  to  allow 
recovery  of  all  reasonable  costs  through 
rates.  As  previously  indicated, 
reasonable  costs  of  meeting  NRC 
requirements  are  virtually  automatically 
included  within  that  definition. 


center  (non-safety-related  expense)  and  as  an 
emergency  response  center  (safely-related  expense). 
The  issue  was  which  portion  of  the  costs  of  that 
facility  should  be  defined  as  safety-related  and, 
therefore,  recoverable  through  rales. 


The  same  commenter  raised  several 
objections  to  the  conclusions  drawn 
from  the  NARUC  sur\'ey  by  the  NRC. 
That  commenter's  primary  argument  is 
that  the  purpose  of  State  utility 
regulation  is  not  to  assure  the  financial 
health  of  public  utilities  or  to  assure  that 
utilities  request  funds  for  and  devote 
funds  to  assure  nuclear  safety.  The 
Commission  understands  the 
commenters's  concern  to  be  that  State 
regulation  will  not  assure  the  utility 
sufficient  profits  to  allow  it  to  safely 
operate  a  facility.  This  concern  is 
unfounded.  While  the  purpose  of  State 
utility  regulations  is  not  to  assure 
profits,  it  is  to  set  rates  at  such  a  level 
that  the  public  is  assured  an  adequate 
supply  of  power  at  the  fairest  possible 
price.  In  order  to  attain  this  goal,  it  is 
essential  that  the  utility  have  the 
opportunity  to  earn  a  reasonable 
amount  of  profit.  A  financially  unsound 
utility  will  not  serve  the  goals  of  either 
the  rate-regulating  body  or  the  public. 

The  Commission  has  never  asserted 
that  rate  regulators  assure  that  utilities 
devote  a  specific  portion  of  their  funds 
to  nuclear  safety.  The  commenter 
apparently  believes  that  the  NRC's  past 
financial  reviews  monitored  nuclear 
power  plant  expenditures  to  see  where 
the  funds  went.  As  explained  above,  this 
has  never  been  the  case.  The 
Commission  examined  a  utility  before  a 
license  was  granted  to  assure  that,  in 
the  Commission's  judgment,  the  utility 
had  sufficient  /oto/ revenues  to  operate 
a  facility.  The  Commission  did  not 
examine  the  books  of  facilities  to  assure 
that  monies  requested  for  safety 
expenditures  were  so  spent,  but  relied 
on  its  inspection  and  enforcement 
program  to  ensure  that  each  facility  met 
all  NRC  safety  regulations.  This  will 
remain  unchanged  under  the  present 
rule. 

The  Commission  believes  that  the 
record  of  this  rulemaking  demonstrates 
generically  that  the  rate  process  assures 
that  funds  needed  for  safe  operation  will 
be  made  available  to  regulated  electric 
utilities.  Since  obtaining  such  assurance 
was  the  sole  objective  of  the  financial 
qualification  rule  the  Commission 
concludes  that,  other  than  in  exceptional 
cases,  no  case-by-case  litigation  of  the 
financial  qualification  of  such  applicants 
is  warranted.  Some  of  the  other 
concerns  expressed  by  commenters, 
including  concerns  that  available  funds 
will  not  be  spent  properly  for  safety 
matters,  will  continue  to  be  separately 
addressed  by  the  Commission,  either  in 
pre-licensing  reviews  or  in  the  post- 
licensing  inspection  and  enforcement 
program. 


C.  Public  Comment  on  the  Link  Between 
Financial  Qualification  Review  and 
Assurance  of  Safety 

The  Commission  also  sought  comment 
on  the  question  of  whether  financial 
qualification  reviews  could  be 
eliminated  completely  at  both  the 
construction  permit  and  operating 
license  stages  on  the  basis  that  there  is 
no  connection  between  these  reviews 
and  health  and  safety.  Nearly  all 
commenters  who  wrote  in  support  of  the 
proposed  rule  also  indicated  that  they 
would  support  such  a  proposal.  The 
commenters  relied  on  the  fact  that  no 
correlation  has  been  shown  between 
financial  qualification  and  safety,  that 
the  Commission's  financial  reviews  are 
essentially  predictive  and  cannot 
adequately  anticipate  what  the  actual 
costs  of  operation  will  be.  that  financial 
incentives  do  not  favor  reducing  the 
operating  and  maintenance  costs 
associated  with  nuclear  power  reactors, 
that  the  consequences  of  a  serious 
incident  at  a  nuclear  power  plant  would 
be  too  severe  to  warrant  cutting  comers 
on  safety,  that  the  financial  condition  of 
a  utility  improves  once  a  faciUty  is 
operating  and  that  the  NRC's  inspection 
and  enforcement  program  is  a  more 
efficient  method  of  insuring  safety.  One 
commenter*  enclosed  a  May  31, 1984 
report  from  National  Economic  Research 
Associates,  Inc.  (NERA)  which  studied 
investor-owned  utilities  and  concluded 
that  an  examination  of  the  financial 
condition  of  electric  utilities  at  the 
operating  license  stage  is  imlikely  to 
produce  any  useful  insight  into  the  safe 
operation  of  nuclear  power  reactors, 
NERA  based  its  conclusions  upon  an 
analysis  of  the  financial  incentives 
associated  with  operating  nuclear  power 
reactors,  the  relationship  between 
nuclear-related  operation  and 
maintenance  costs  and  measures  of 
utility  financial  health,  and  general 
considerations  of  what  happens  to  the 
financial  condition  of  electric  utilities 
when  a  new  reactor  begins  operation.  « 

NERA  concluded  that  incentives  to  cut 
costs  and  increase  profits  by  cutting 
comers  are  outweighed  by  the  financial 
risks  of  cutting  comers,  that  there  is  a 
greater  chance  of  shutdown  and 
removal  from  the  rate  base  in  case  of 
accident  in  a  nuclear  facility,  and  that  it 
is  easier  for  a  utility  that  operates  both 
nuclear  and  non-nuclear  facilities  to 


'This  commenter  also  suggested  that,  if  the 
Commission  were  to  reinstate  financial  qualification 
review  for  construction  permit  applicants,  it  should 
also  reinstate  that  portion  of  Appendix  C  to  10  CFR 
Part  50  which  provides  guidance  for  such  review. 
The  Commission  has  done  so  in  this  final  rule. 
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reduce  non-nuclear  rather  than  nuclear 
costs. 

Most  commenters  who  opposed  the 
Commission's  rule  chose  not  to  comment 
separately  on  this  issue.  Those  that  did 
cited  the  allegedly  poor  financial  health 
of  some  utilities,  but  failed  to  identify 
any  link  between  the  NRC's  financial 
qualification  reviews  and  the  safe 
operation  of  facilities  owned  by  these 
utilities.* 

The  NRC  has  found  strong  indications 
in  the  public  comments,  and  especially 
in  the  NERA  report,  that  a  rule 
eliminating  financial  qualification 
review  at  all  stages  of  the  licensing 
proceeding  is  supportable,  at  least  for 
regulated  utihties,  on  the  basis  of  the 
lack  of  any  proven  link  between 
financial  qualification  review  and  safety 
given  the  Commission's  long  experience 
in  regulating  utilities,  the  data  in  the 
NERA  report  and  the  further  public 
comment.  Since  the  Commission  has 
had  less  experience  with  and  less 
information  on  the  subject  of  non-utility 
licensees,  and  since  the  Commission  has 
indicated  that  it  would  not  issue  a  final 
rule  on  this  basis  without  a  further 
opportimity  for  public  comment  the 
Copimission  is  not  relying  on  this 
premise  for  the  current  rule.  The 
Commission  does,  however,  note  that 
there  is  some  support  for  the  proposition 
that,  for  electric  utilities,  there  is  no 
connection  between  the  Commission's 
financial  qualification  review  and  safe 
operation  of  a  facility. 

in.  Additional  Information  That  Can  Be 
Required 

By  this  rule,  the  Commission  does  not 
intend  to  waive  or  relinquish  its  residual 
authority  under  Section  182a  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
to  require  such  additional  information  in 
individual  cases  as  may  be  necessary 
for  the  Commission  to  determine 
whether  an  application  should  be 
granted  or  denied  or  whether  a  license 
should  be  modified  or  revoked.  An 
exception  to  or  waiver  from  the  rule 
precluding  consideration  of  fmancial 
qualification  in  an  Operating  liceiise 
proceeding  will  be  made  if,  pursuant  to 
10  CFR  2.758,  special  circumstances  are 
shown.  For  example,  such  an  exception 
to  permit  financial  qualification  review 
for  an  operating  license  apphcant  might 
be  appropriate  where  a  threshold 
showing  is  made  that  in  a  particular 
case,  the  local  public  utility  commission 
will  not  allow  the  total  cost  of  operating 


'  It  it  important  to  note  that,  if  such  a  link  could 
be  identified  for  any  givan  facility,  the  Comnuiaion 
would  not  be  precluded  From  examining  the 
financial  qualification  of  that  facilit)'  under  10  CFR 
2  758  S&e  Section  IV.  infn. 


the  facility  to  be  recovered  through 
rates. 

IV.  Practical  Impacts 

The  rule  will,  in  normal 
circumstances,  reduce  the  time  and 
effort  which  the  applicants,  licensees, 
the  NRC  staff  and  NRC  adjudicatory 
boards  devote  to  reviewing  the 
applicant's  or  licensee's  financial 
qualifications  in  comparison  to  the  rule 
which  existed  before  March  31, 1982. 
The  rule  eliminates  staff  review  at  the 
operating  license  stage  in  cases  where 
the  applicant  is  an  electric  utility 
presumed  to  be  able  to  finance  activities 
to  be  authorized  under  the  license.  The 
rule  will  be  applied  both  to  ongoing  and 
future  licensing  reviews  and 
proceedings  and  to  past  proceedings 
subject  to  the  remanded  rule.  The 
rationale  for  the  rule  is  in  effect  a 
generic  determination  that  regulated  or 
self-regulating  public  utilities  are 
financially  qualified  to  operate  nuclear 
power  plants.  Accordingly,  this  rule 
amounts  to  a  generic  resolution  of 
financial  qualification  issues  that  may 
be  pending  in  operating  license 
proceedings  involving  electric  utilities. 
The  fMRC  neither  intends  nor  expects 
that  the  rule  will  affect  the  scope  of  any 
issues  or  contentions  related  to  a  cost/ 
benefit  analysis  performed  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969.  Under  NEPA  the  issue  is  not 
whether  the  applicant  can  demonstrate 
reasonable  assurance  of  covering 
certain  projected  costs,  but  what  costs 
to  the  applicant  of  constructing  and 
operating  the  plant  are  to  be  put  into  the 
cost-benefit  balance.  As  is  now  the  case, 
the  rule  of  reason  will  continue  to 
govern  the  scope  of  what  costs  are  to  be 
included  in  the  balance,  and  the 
resulting  determinations  may  still  be  the 
subject  of  litigation. 

Paperwork  Reduction  Act  Statement 

This  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget  OMB 
Approval  No.  3150-0011. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980,  5  U.S.C.  805(b). 
the  NRC  hereby  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  reduces  certain  minor 
information  collection  requirements  on 
the  owners  and  operators  of  nuclear 
power  plants  licensed  pursuant  to 
sections  103  and  104b  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 


U.S.C.  2133,  2134b.  TheM  eieetrie  utility 
companies  are  dominant  in  their  eenrice 
areas.  Accordingly,  the  companies  tbat 
own  and  operate  nudsar  power  plants 
are  not  within  the  definition  of  the  Stnall 
Business  Act  15  U.S.C.  632.  or  within 
the  Small  Business  Size  Standards  set 
forth  in  13  CFR  Part  121. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure..Classified  information. 
Confidential  information.  Freedom  ef 
information,  Hazardous  materials. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Penalties,  Sex 
discrimination. 

10  CFR  Part  50 

Administrative  practice  and 
procedure.  Antitrust  Fire  prevention, 
Classified  information. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  section  553  of  Title  5  of 
the  United  States  Code,  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  Parts  2  and  50. 

PART  2— miLES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  for  Part  2  continues  to 
read  as  follows: 

Authority:  Sees.  IBl.  181,  68  Stat  948.  953, 
as  amended  (42  U.S.C.  2201,  2231),  sec.  191,  m 
amended.  Pub.  L.  87-615,  76  Stat.  409  (42 
U.S.C  2241);  sea  201, 88  Stat  1242,  ■• 
amended  (42  U.S.C  5641):  S  U.S.C  552. 

Section  2.1Cn  also  issued  under  sees.  S3.  B2, 
63.  81,  103, 104. 105,  68  Stat.  930.  932  933.  935. 
936,  837.  938  as  amended  (42  U.S.C  2073, 
2092,  2093,  2111,  2133,  2134.  213S):  sec  102, 
Pub.  L  91-180,  83  Stat.  8S3,  as  amended  (42 
U.S.C.  4332):  sec.  301,  88  Stat  1248  (42  U.S.C. 
5871).  Sections  2102,  2.103.  2.104.  2105,  2.721 
also  issued  under  sees.  102. 103. 104. 106. 183. 
189.  68  Stat  S38.  937,  938.  BS4.  965.  w 
amended  (42  U£X1  2132. 2133.  2134.  2135. 
2233.  2239).  SectioB  2106  also  issued  under 
Pub.  L  97-415,  96  SUt.  2073  (42  U.S.C  2238). 
Sections  2.200-2.206  also  issued  under  sees. 
186.  234.  66  Stat.  955,  83  Stat.  444,  as  amended 
(42  U.&C.  2236.  2282):  sec.  206.  88  Stat  1246 
(42  U.S.C.  5848).  Section  2300-2.309  also 
issued  under  Pub.  L  97-415.  96  Stat.  2071  (42 
U.S.C.  2133).  Section  2.600-2.606  also  issued 
under  sec.  102  Pub.  L  91-190,  83  Stat.  853,  as 
amended  (42  U.S.C  4SS2).  Sections  2.700L 
2.719  also  issoed  under  S  U.S.C  »l.  Sections 
2  754.  2.788  2.770  also  ismied  under  S  U.S.C. 
557.  Section  27B0  alao  issued  under  sec.  103. 
68  Stat  938  as  am«Hied  (42  U.S.C.  2133)  and 
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5  U.S.C.  552.  Section  2.800  and  2.806  also 
issued  under  5  U.S.C.  553.  Section  2.809  also 
issued  under  5  U.S.C.  553  and  sec.  29,  Pub.  L 
85-256,  71  Stat.  579.  as  amended  (42  U.S.C. 
2039).  Appendix  A  also  issued  under  sec.  6, 
Pub.  L  91-.580,  84  Stat.  1473  (42  US  C.  2135). 

2.  In  S  2.4.  paragraph  (s)  is  revised  to 
read  as  follows: 

§2.4    Definitions. 

As  used  in  this  part. 

•  •        •        *        * 

(s)  "Electric  utility"  means  any  entity 
that  generates  or  distributes  electricity 
and  which  recovers  the  costs  of  this 
electricity,  either  directly  or  indirectly 
through  rates  established  by  the  entity 
itself  or  by  a  separate  regulatory 
authority.  Investor-owned  utilities 
including  generation  or  distribution 
subsidiaries,  public  utility  districts, 
municipalities,  rural  electric 
cooperatives,  and  State  and  Federal 
agencies,  including  associations  of  any 
of  the  foregoing,  are  included  within  the 
meaning  of  "electric  utility." 

3.  In  §  2.104,  paragraph  (c)(4)  is 
revised  to  read  as  follows: 

§  2. 1 04    Notice  of  hearing. 

***** 

(c)  •  •  * 

(4)  Whether  the  applicant  is 
technically  and  financially  qualified  to 
engage  in  the  activities  to  be  authorized 
by  the  operating  license  in  accordance 
with  the  regulations  in  this  chapter, 
except  that  the  issue  of  financial 
qualification  shall  not  be  considered  by 
the  presiding  officer  in  an  operating 
license  hearing  if  the  applicant  is  an 
electric  utility  seeking  a  license  to 
operate  a  utilization  facility  of  the  type 
described  in  §  50.21(b)  of  §  50.22; 

•  •         t         •         ♦ 

4.  In  Appendix  A  to  Part  2.  paragraph 
(b)(4)  of  Section  VIII  is  revised  to  read 
as  follows: 

Appendix  A— Statement  of  General 
Policy  and  Procedure:  Conduct  of 
Proceedings  for  the  Issuance  of 
Construction  Permtts  and  Operating 
Licenses  for  Production  and  Utilization 
Facilities  for  Wtiich  a  Hearing  is 
Required  Under  Section  189 A  of  the 
Atomic  Energy  Act  of  1954,  as 
Amended 


VIII.  Procedutes  Applicable  to  Operating 
License  Proceedings 

*  •         *  •  • 

(b)  •  •  • 

(4)  Whether  the  applicant  is  technically 
and  Tinancially  qualified  to  engage  in  the 
activities  to  be  authorized  by  the  operating 
license  in  accordance  with  the  Commission's 
regulations,  except  that  the  issue  of  financial 


qualification  shall  not  be  considered  by  the 
board  if  the  applicant  is  an  electric  utility 
seeking  a  license  to  operate  a  utilization 
facility  of  the  tvpe  described  in  $  50.21(b]  or 
§  50.22. 


PART  50-OOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

5.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  SecB  103.  104.  161,  182.  183.  189. 
68  Stat.  936,  937,  94S,  953,  954,  955,  956,  as 
amended,  sec.  234,  83  Stat.  1244,  as  amended 
(42  U.S.C.  2133,  2134.  2201,  2232,  2233,  2236. 
2239.  2282);  sees.  201.  202.  206.  88  Slat.  1242, 
1244,  1246,  as  amended  (42  U.S.C.  5841,  5842, 
5846),  unless  otherwise  noted. 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Slat.  2951  (42  U.S.C.  5851). 
Sections  50.57(d),  50  58.  50.91.  and  50.92  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2071, 
2073  (42  U.S.C.  2133,  2239).  Section  50.78  also 
issued  under  sec  122.  68  Stat.  939  (42  U.S.C. 
21.52).  Sections  50.80-50.81  also  issued  under 
sec.  184.  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Section  50.100-50.102  also  issued  under 
sec.  186.  68  Stat.  955  (42  U.S.C.  2236). 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273),  §§  50.10  (a),  (b). 
and  (c).  50.44,  50.46.  50.46,  50.54,  and  50.80(a) 
are  issued  under  sec.  161b,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201ib),  5|  50.10  (b)  and 
(c)  and  50.54  ars  issued  under  sec.  161  i.  68 
Stat.  949,  as  amended  (42  U.S.C.  2201  (i));  and 
§§  50.55(e)  50.59(b),  ,50.70,  50.71,  50.72,  50.73, 
and  50.78  are  issued  under  sec.  161o,  68  Stat, 
950,  as  amended  (42  U.S.C.  2201(o)). 

6.  In  §  50.2.  paragraph  (x)  is  revised  to 
read  as  follows: 

§  50.2    Oeflnitions. 

As  used  in  this  part, 

•  «        *        •        * 

(x)  "Electric  utility"  means  any  entity 
that  generates  or  distributes  electricity 
and  which  recovers  the  cost  of  this 
electricity,  either  directly  or  indirectly, 
through  rates  established  by  the  entity 
itself  or  by  a  separate  regulatory 
authority.  Investor-owned  utilities, 
including  generation  or  distribution 
subsidiaries,  public  utility  districts, 
municipalities,  rural  electric 
cooperatives,  and  State  and  Federal 
agencies,  including  associations  of  any 
of  the  foregoing,  are  included  within  the 
meaning  of  "electric  utility." 

7.  In  §  50.33,  paragraph  (f)  is  revised  to 
read  as  follows: 

§  50.33    Contents  of  applications;  general 
information. 

Each  application  shall  state: 

*  •        *        •        • 

(f)  Except  for  an  electric  utility 
applicant  for  a  license  to  operate  a 
utilization  facility  of  the  type  described 
in  §  50.21(b)  or  §  50.22,  information 


sufficient  to  demonstrate  to  the 
Commission  the  financial  qualification 
of  the  applicant  to  carry  out,  in 
accordance  with  regulations  in  this 
chapter,  the  activities  for  which  the 
permit  or  license  is  sought.  As 
applicable,  the  following  should  be 
provided: 

(1)  If  the  application  is  for  a 
construction  permit,  the  applicant  shall 
submit  information  that  demonstrates 
that  the  applicant  possesses  or  has 
reasonable  assurance  of  obtaining  the 
funds  necessary  to  cover  estimated 
construction  costs  and  related  fuel  cycle 
costs.  The  applicant  shall  submit 
estimates  of  the  total  construction  costs 
of  the  facility  and  related  fuel  cycle 
costs,  and  shall  indicate  the  80urce(s)  of 
funds  to  cover  these  costs. 

(2)  If  the  application  is  for  an 
operating  license,  the  applicant  shall 
submit  information  that  demonstrates 
the  applicant  possesses  or  has 
reasonable  assurance  of  obtaining  the 
funds  necessary  to  cover  estimated 
operation  costs  for  the  period  of  the 
license,  plus  the  estimated  costs  of 
permanently  shutting  the  facility  down 
and  maintaining  it  in  a  safe  condition. 
The  applicant  shall  submit  estimates  for 
total  annual  operating  costs  for  each  of 
the  first  five  years  of  operation  of  the 
facility  and  estimates  of  the  costs  to 
permanently  shut  down  the  facility  and 
maintain  it  in  safe  condition.  The 
applicant  shall  also  indicate  the 
source(s)  of  funds  to  cover  these  costs. 
An  application  to  renew  or  extend  the 
term  of  an  operating  license  must 
include  the  same  financial  information 
as  is  required  in  an  application  for  an 
initial  license. 

(3)  Each  apphcation  for  a  construction 
permit  or  an  operating  license  submitted 
by  a  newly-formed  entity  organized  for 
the  primary  purpose  of  constructing  or 
operating  a  facility  must  also  include 
information  showing: 

(i)  The  legal  and  financial 
relationships  it  has  or  proposes  to  have 
with  its  stockholders  or  owners; 

(ii)  Its  financial  ability  to  meet  any 
contractual  obligation  to  the  entity 
which  they  have  incurred  or  proposed  to 
incur;  and 

(iii)  Any  other  information  considered 
necessary  by  the  Commission  to  enable 
it  to  determine  the  applicant's  financial 
qualification. 

(4)  The  Commission  may  request  an 
established  entity  or  newly-formed 
entity  to  submit  additional  or  more 
detailed  information  respecting  its 
financial  arrangements  and  status  of 
funds  if  the  Commission  considers  this 
information  appropriate.  This  may 
include  information  regarding  a 
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licensee's  ability  to  continue  the  conduct 
of  the  activities  authorized  by  the 
license  and  to  permanently  shut  down 
the  facility  and  maintain  it  in  a  safe 
condition. 

*  *        »        •        . 

8.  In  S  50.40,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  50.40    Common  standards. 

*  •        •         «         « 

(b)  The  applicant  is  technically  and 
financially  qualiHed  to  engage  in  the 
proposed  activities  in  accordance  with 
the  regulations  in  this  chapter.  However, 
no  consideration  of  financial 
qualification  is  necessary  for  an  electric 
utility  applicant  for  an  operating  license 
for  a  utilization  facility  of  the  type 
described  in  S  50.21(b)  or  §  50.22. 

*  •         •         •         * 

9.  In  S  50.57.  footnote  1  is  set  out  for 
the  convenience  of  the  reader,  and 
paragraph  (a)(4)  is  revised  to  read  as 
follows: 

S  50.57    Issuance  of  operating  Ucans*.  > 

(a)  *   •   • 

(4)  The  applicant  is  technically  and 
financially  qualified  to  engage  in  the 
activities  authorized  by  the  operating 
license  in  accordance  with  the 
regulations  in  this  chapter.  However,  no 
finding  of  financial  qualification  is 
necessary  for  an  electric  utility 
applicant  for  an  operating  license  for  a 
utilization  facility  of  the  type  described 
in  S  50.21(b)  or  S  50.22. 

*  *        •        •        • 

10.  Appendix  C  to  Part  50  is  added  as 
follows: 

Appendix  C— A  Quide  for  the  Hnancial 
Data  and  Related  information 
Required  To  Eatabiiah  Financial 
Quallficationa  for  Facility  Conatruction 
Permlta 

General  Infonnatioii 

This  appendix  is  intended  to  apprise 
applicants  for  licenses  to  construct 
production  or  utilization  facilities  of  the  types 
described  in  {  50.21  [b)  or  S  50.22,  or  testing 
facilities,  of  the  general  kinds  of  financial 
data  and  other  related  information  that  will 
demonstrate  the  financial  qualification  of  the 
applicant  to  carry  out  the  activities  for  which 
the  permit  is  sought.  The  kind  and  depth  of 
information  described  in  this  guide  is  not 
intended  to  be  a  rigid  absolute  requirement. 
In  some  instances,  additional  pertinent 
material  may  be  needed.  In  any  case,  the 
applicant  should  include  information  other 


than  that  specified,  if  such  information  is 
pertinent  to  establishing  the  applicant's 
financial  ability  to  construct  the  proposed 
facility. 

It  is  important  to  observe  also  that  both 
{  50.33(f)  and  this  appendix  distinguish 
between  apphcants  which  are  estabhshed 
organizations  and  those  which  are  newly- 
formed  entities  organized  primarily  for  the 
purpose  of  engaging  in  the  activity  for  which 
the  permit  is  sought.  Those  in  the  former 
category  will  normally  have  a  history  of 
operating  experience  and  be  able  to  submit 
financial  statements  reflecting  the  financial 
results  of  past  operations.  With  respect, 
however,  to  the  applicant  which  is  a  newly 
formed  company  established  primarily  for  the 
purpose  of  carrying  out  the  licensed  activity, 
with  httle  or  no  prior  operating  history, 
somewhat  more  detailed  data  and  supporting 
documentation  will  generally  be  necessary. 
For  this  reason,  the  appendix  de8crit>es 
separately  the  scope  of  information  to  be 
included  in  applications  by  each  of  these  two 
classes  of  applicants. 

In  determining  an  applicant's  financial 
qualification,  the  Commission  will  require  the 
minimum  amount  of  information  necessary 
for  that  purpose.  No  special  forms  are 
prescribed  for  submitting  the  information.  In 
many  cases,  the  financial  information  usually 
contained  in  current  annual  financial  reports, 
including  summary  data  of  prior  years,  will 
be  sufficient  for  the  Commission's  needs.  The 
Commission  reserves  the  right  however,  to 
require  additional  financial  information  at 
the  construction  permit  stage,  particularly  in 
cases  in  which  the  proposed  power 
generating  facility  will  be  commonly  owned 
by  two  or  more  existing  companies  or  in 
which  financing  depends  upon  long-term 
arrangements  for  sharing  of  the  power  from 
the  facility  by  two  or  more  electrical 
generating  companies. 

Applicants  are  encouraged  to  consult  with 
the  Commission  with  respect  to  any 
questions  they  may  have  relating  to  the 
requirements  of  the  Commission's  regulations 
or  the  information  set  forth  in  this  appendix. 

I.  ApplicanU  Which  Are  Established 
Organizations 

A.  Applications  for  construction  permits 
1.  Estimate  of  construction  costs.  For 
electric  utilities,  each  applicant's  estimate  of 
the  total  cost  of  the  proposed  facility  should 
be  broken  down  as  follows  and  be 
accompanied  by  a  statement  describing  the 
bases  from  which  the  estimate  is  derived: 


(a)  Tow  nuctaar  produclion  ptam  coats ».. 

(b)  Tranamaann.  dlHiuttuii.  and  ga«wal  plant 

coa<i j__ 

(c)  Nudaar  tual  nvantory  coat  lor  fcat  cora  ' sl 


Total  aatmatad  coal.. 


'  The  Commiasion  may  issue  a  provisional 
operating  license  pursuant  to  the  regulation  in  this 
part  in  effect  on  March  30. 1970.  for  any  facility  for 
which  a  notice  of  hearing  on  an  application  for  a 
provisional  operating  license  or  a  notice  of 
proposed  issuance  of  a  provisional  operating  license 
has  t>een  published  on  or  before  that  date. 


'  Saction  2  780  o«  10  CFB  Part  2  aryj  |  9  5  o(  10  CFn 
•^artS  nftcala  tha  cvcumatanca*  undar  which  wlormaliuii 
»t*mittad  tijr  appticants  may  ba  wrthhaw  Irom  pubkc  dado- 
sura.  ■ 

If  the  fuel  is  to  be  acquired  by  lease  or  other 
arrangement  than  purchase,  the  application 
should  so  state.  The  items  to  be  included  in 
these  categories  should  be  the  same  as  those 
defined  in  the  applicable  electric  plant  and 
nuclear  fuel  inventory  accounts  prescribed  by 
the  Federal  Energy  Regulatory  Commission  or 


an  explanation  given  as  to  any  departure 
therefrom. 

Since  the  composition  of  construction  cost 
estimates  for  production  and  utilization 
facilities  other  than  nuclear  power  reactors 
will  vary  according  to  the  type  of  facility,  no 
particular  format  is  suggested  for  submitting 
such  estimates.  The  estimate  should, 
however,  be  itemized  by  categories  of  cost  in 
sufficient  detail  to  permit  an  evaluation  of  its 
reasonableness. 

2.  Source  of  construction  funds.  The 
application  should  include  a  brief  statement 
of  the  applicant's  general  financial  plant  for 
financing  the  cost  of  the  facility,  identifying 
the  source  or  sources  upon  which  the 
applicant  relies  for  the  necessary 
construction  funds,  e.g..  internal  sources  such 
as  undistributed  earnings  and  depreciation 
accruals,  or  external  sources  such  as 
borTo»vings. 

3.  Applicant's  financial  statements.  The 
application  should  also  include  the 
applicant's  latest  published  annual  financial 
report,  together  with  any  current  interim 
financial  statements  that  are  pertinent.  If  an 
annual  financial  report  is  not  published,  the 
balance  sheet  and  operating  statement 
covering  the  latest  complete  accounting  year 
together  with  all  pertinent  notes  thereto  and 
certification  by  a  public  accountant  should  be 
furnished. 

n.  AppUcanU  Which  Are  Newly  Formed 
Entities 

A.  Applications  for  construction  permits 
\.  Estimate  of  construction  costs.  The 
information  that  will  noimally  be  required  of 
applicants  which  are  newly  formed  entities 
will  not  differ  in  scope  from  that  required  of 
established  organizations.  Accordingly,  V 

applicants  should  submit  estimates  as 
described  above  for  established 
organizations. 

2.  Source  of  construction  funds.  The 
application  should  specifically  identify  the 
source  or  sources  upon  which  the  applicant 
relies  for  the  funds  necessary  to  pay  the  cost 
of  constructing  the  facility,  and  the  amount  to 
be  obtained  from  each.  With  respect  to  each 
source,  the  application  should  descrit>e  in 
detail  the  applicant's  legal  and  financial 
relationships  with  its  stockholders,  corporate 
affiliates,  or  others  (such  as  financial 
institutions)  upon  which  the  applicant  is 
relying  for  financial  assistance.  If  the  sources 
of  funds  relied  upon  include  parent 
companies  or  other  corporate  affiliates, 
information  to  support  the  financial 
capability  of  each  such  company  or  affiliate 
to  meet  its  commitments  to  the  applicant 
should  be  set  forth  in  the  application.  Tliis 
information  should  be  of  the  same  kind  and 
scope  as  would  be  required  if  the  parent 
companies  or  affiUates  were  in  fact  the 
applicant.  Ordinarily,  it  will  be  necessary 
that  copies  of  agreements  or  contracts  among 
the  companies  be  submitted. 

As  noted  earlier  in  this  appendix,  an 
applicant  which  is  a  newly  formed  entity  will 
normally  not  be  in  a  position  to  submit  the 
usual  types  of  balance  sheets  and  income 
statements  reflecting  the  results  of  prior 
operations.  The  applicant  should,  however, 
include  in  its  application  a  statement  of  its 
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assets,  liabilitiea.  and  upttal  ttructufe  as  of 
the  date  of  the  application. 

11.  In  Appendix  M  to  Part  50, 
paragraph  4.  (b)  is  revised  to  read  as 
follows: 

Appendix  M— Standardizatfon  of 
Design;  Manufacture  of  Nuclear  Power 
Reactors;  Construction  and  Operation 
of  Nuclear  Power  Reactors 
Manufactured  Pursuant  to  Commiasion 
Ucense 


(b)  The  financial  information  pursuant  to 
S  S0.33(f)  sfa«ll  be  directed  at  a  demonstration 
of  the  financial  qualification  of  the  applicant 
for  the  manufacturing  hcense  to  carry  out  the 
manufacturing  activity  for  which  the  license 
is  sought. 
*  *  •         •         • 

The  additional  views  of  Commissioner 
Asselstine  and  the  separate  statement  of 
C  hairman  Palladino  follow. 

Additional  Views  of  Commissioner 
Asselstine 

A  majority  of  the  Commission  has 
concluded  that  in  its  consideration  of  an 
application  for  an  operating  license  for  a 
nuclear  power  plant,  no  review 
whatsoever  of  the  utility  applicant's 
financial  qualifications  to  operate  the 
facility  is  required  and,  other  than  in 
exceptional  cases,  no  case-by-case 
litigation  of  the  financial  qualification  of 
the  applicant  is  warranted.  The 
majority's  conclusion  appears  to  be 
based  upon  the  judgment  that  the  record 
of  this  rulemaking  demonstrates 
generically  that  the  rate  process  assures 
that  funds  needed  for  safe  plant 
operation  will  be  made  available  to 
regulated  electric  utilities. 

Although  the  NRC  should  not  return  to 
performing  the  same  types  of  financial 
qualiBcation  reviews  required  by  the  old 
rule,  the  majority  has  gone  too  far  in 
excluding  virtually  all  consideration  of 
the  utility  applicant's  financial 
qualification  in  nuclear  power  plant 
operating  license  proceedings.  Such  a 
sweeping  exclusion  is  contrary  to  the 
requirements  of  the  Atomic  Energy  Act, 
is  unsupported  by  the  facts  and  is 
unjustified  on  the  basis  of  this 
rulemaking  record. 

Section  182  a.  of  the  Atomic  Energy 
-Act  of  1954  requires  that  each 
application  for  an  operating  Hcense  for  a 
nuclear  power  plant  "specifically  state 
such  information  as  the  Commission,  by 
rule  or  regulation,  may  determine  to  be 
necessary-to  decide  such  of  the 
technical  and  financial  qualifications  of 
the  applicant .  .  .  as  the  Commission 
may  deem  appropriate  for  the  license." 
The  plain  language  of  the  statute 


appears  to  require  consideration  of  the 
financial  qualification  of  the  applicant 
as  part  of  the  Commission's  decision  on 
whether  to  issue  an  operating  license  for 
a  nuclear  power  plant.  Thus,  at  least 
absent  clear  and  convincing  evidence 
that  the  financial  qualification  of  a 
regulated  utility  is  wholly  irrelevant  to 
safe  plant  operation  in  all  cases 
(evidence  that  is  not  to  be  found  in  this 
rulemaking  record),  the  Commission  is 
required  to  perform  some  type  of 
financial  qualification  review  and  to 
consider  financial  qualification  issues  as 
part  of  the  licensing  proceeding  for  a 
nuclear  power  plant. 

The  majority  points  to  a  survey 
conducted  by  the  National  Association 
of  Regulatory  Utility  Commissions 
(NARUC)  which  shows  that  public 
utility  commissioners  and  publicly- 
owned  utilities  have  the  authority  to  set 
rates  in  such  a  way  that  sufficient 
revenues  to  meet  NRC  safety 
requirements  are  assured.  However,  the 
fact  that  regulated  electric  utilities  can 
generally  expect  to  be  compensated  for 
the  cost  of  safety  requirements  does  not 
provide  a  basis  for  eliminating  all 
consideration  of  financial  qualification 
issues  in  operating  license  proceedings. 

As  the  NARUC  study  itself  confirms, 
public  utility  commissions  typically  do 
not  specify  that  funds  to  cover  safety 
requirements  must  be  spent  on  nuclear 
plant  operations.  Nor  are  nuclear  plant 
operating  costs  the  only  element 
considered  by  public  utility 
commissions  in  deciding  on  the  amount 
of  revenues  to  be  provided  to  the  utility. 
As  some  commenters  noted,  utility  rate 
commission  decisions  can  include 
elements  such  as  rate  base  phase-ins  or 
disallowances  that  affect  the  overall 
rate  level  allowed  for  the  utility.  Such 
factors,  together  with  the  cost  of  ongoing 
construction  programs  that  frequently 
are  not  included  in  the  rate  base, 
inevitably  require  the  utility  to  make 
choices  regarding  the  allocation  of  rate 
returns  among  such  competing  priorities 
as  nuclear  and  non-nuclear  plant 
operating  costs,  plant  improvements 
aimed  at  increasing  plant  capacity 
factors,  increasingly  costly  construction 
programs  and  providing  an  adequate 
rate  of  return  to  investors.  The  difficult 
financial  choices  faced  by  some  utilities, 
particularly  smaller  utilities  with  larger 
ongoing  construction  programs,  are 
widely  documented.  There  is  simply  no 
basis  in  this  rulemaking  record  for 
concluding  that  in  all  instances  a  utility 
will  resolve  the  conflicting  financial 
priorities  in  favor  of  allocating  full 
funding  to  nuclear  plant  operation.  In 
the  absence  of  such  evidence,  the  fact 
that  utility  commissions  typically 
provide  rate  relief  sufficient  to  cover  the 


cost  of  safety  requirements  does  not,  by 
itself,  justify  the  total  exclusion  of  all 
financial  qualification  issues  and  the 
elimination  of  all  financial  qualification 
reviews. 

The  majority  also  argues  its 
conclusion  is  supported  by  the  agency's 
long  experience  in  regulating  utihties, 
and  that  present  inspection  and 
enforcement  efforts  are  a  sufficient 
means  for  identifying  and  correcting 
financially  motivated  safety  problems. 
The  majority,  although  professing  not  to 
rely  on  this  point,  further  attempts  to 
bolster  its  position  by  asserting  that 
there  is  some  support  for  the  proposition 
that  there  is  no  link  between  financial 
qualification  reviews  and  safety.  In 
support  of  this  assertion,  the  majority 
points  to  a  study  by  the  National 
Economic  Research  Associates,  Inc. 
(NERA).  which  finds  that  the  financial 
risks  to  the  utility  associated  with  the 
consequences  of  a  nuclear  accident 
outweigh  any  financial  gains  that  might 
be  achieved  by  cutting  comers  on 
safety. 

Although  these  arguments  are 
superficially  attractive,  they  are  not 
supported  by  the  facts.  Unfortunately, 
financial  considerations  can  and  do  lead 
to  safety  weaknesses  in  some  instances. 
There  have  been  instances,  some 
recently,  in  which  regulated  utility 
licensees  with  operating  power  reactors 
have  emphasized  maximizing  electricity 
generation  over  safety,  have  been 
unwilling  to  build  a  strong,  technically 
capable  nuclear  plant  operations 
organization,  or  have  failed  to  move 
aggressively  to  satisfy  new  NRC  safety 
requirements.  In  many  instances, 
financial  considerations  appear  to  be  a 
significant  contributor  to  these  utility 
decisions.  Some  of  these  safety 
weaknesses  have  been  of  continuing 
duration,  and  not  all  have  been 
identified  or  corrected  by  our  inspection 
and  enforcement  program.  These 
examples  would  appear  to  indicate 
clearly  that  financial  considerations  can 
and  do  affect  safety  in  some  instances. 
Civen  this  experience,  I  see  no  basis  for 
the  majority's  conclusion  that  the  NRC 
need  not  examine  a  utihty's  financial 
capability  to  operate  the  plant  or 
consider  financial  qualification  issues  in 
our  licensing  proceedings.  Nor  does  the 
Commission's  reliance  on  10  CFR  Z758 
provide  an  effective  means  for 
identifying  and  correcting  safety 
weaknesses  caused  by  financial 
considerations.  As  it  would  apply  here, ' 
10  CFR  2.758  would  require  that  a 
member  of  the  public  first  identify  the 
financial  qualification  issue,  bring  it  to 
the  Commission's  attention  and 
demonstrate  that  special  circumstances 
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exist  in  the  case  before  any 
consideration  of  the  issue  will  be 
permitted.  This  very  restricted 
opportunity  to  raise  the  issue  imposes  a 
heavy  burden  on  the  party  seeking  to 
raise  the  issue,  and  the  Commission's 
new  rule,  for  all  practical  purposes,  can 
be  expected  to  eliminate  virtually  all 
consideration  of  financial  qualification 
issues  by  the  NRC  staff  and  in  operating 
license  hearings.  Finally,  the  majority 
argues  that  the  elimination  of  the 
Comnjission's  existing  financial 
qualification  reviews  is  justified  on  the 
ground  that  those  reviews  fail  to 
consider  how  a  utility  actually  spends 
the  revenues  provided  by  pubUc  utihty 
commissions.  However,  if  present 
financial  qualification  reviews  are 
ineffective,  that  is  an  argument  for 
restructuring,  rather  than  eliminating, 
them. 

Rather  than  seeking  to  eliminate 
virtually  all  consideration  of  financial 
qualification  issues,  the  Commission 
should  be  restructuring  its  rules  and 
regulatory  programs  to  ensure  that  its 
financial  qualification  reviews  identify 
any  financial  considerations  that  can 
affect  the  safety  of  plant  operations. 
Such  a  restructured  program  could  focus 
on  five  elements.  The  first  element 
would  be  a  required  certification  by  the 
relevant  public  utility  commission  or 
commissions  to  the  elTect  that  revenues 
necessary  to  support  the  plant's  prudent 
operation  will  be  forthcoming.  Such  a 
certification  would  satisfy  the  purpose 
served  by  the  Commission's  previous 
financial  qualification  reviews.  At  the 
same  time,  unwillingness  on  the  part  of 
a  utility  commission  to  provide  such  a 
certification  would  indicate  a  potential 
financial  qualification  problem  requiring 
further  NRC  review. 

The  second  element  would  be  to 
restore  the  opportunity  for  participants 
in  ^fRC  licensing  proceedings  to  raise 
and  litigate  financial  qualification 
issues,  including  questions  regarding  the 
utility's  ability  or  unwillingness  to  apply 
the  funds  needed  for  safe  plant 
operation,  and  questions  involving 
regulatory  or  contractual  commitments 
that  could  lead  to  unsafe  operation.  The 
third  element  would  be  to  permit 
members  of  the  public  to  raise  financial 
qualification  issues  regarding  operating 
plants  and  to  have  those  issues 
considered  pursuant  to  10  CFR~2.206. 

The  fourth  element  would  consist  of 
an  augmented  NRC  inspection  program 
to  consider  the  possible  connection 
between  financial  considerations  and 
identified  plant  safety  weaknesses.  The 
final  element  would  consist  of  a 
required  showing  by  the  utility  of  how  it 
intends  to  assure  the  availability  of 


funds  to  pay  the  cost  of  plant 
decommissioning.  This  final  element 
may  best  be  considered  as  part  of  the 
Commission's  decommissioning  rule,  but 
the  Commission  could  commit  to 
requiring  such  a  showing  now.  It  is 
worth  noting  that  the  majority  was 
unwilling  to  indicate  at  this  time  a 
commitment  to  address  the  financial 
qualification  issue  for  decommissioning 
in  a  subsequent  decommissioning  rule. 
Taken  together,  these  elements  or  a 
restructured  program  would  reflect  the 
role  and  knowledge  of  the  public  utility 
conmiissions  and  would  eliminate 
unnecessary  duplication  of  effort.  At  the 
same  time,  this  program  would 
recognize  the  link  between  financial 
considerations  and  safety,  and  would 
provide  for  more  effective  consideration 
of  financial  qualification  issues.  Such  an 
approach  would  demonstrate  the 
Commission's  desire  to  deal  effectively 
with  safety  issues.  Unfortunately,  the 
Commission  seems  more  inclined  simply 
to  avoid  them. 

Separate  Statement  of  Chairman 
Palladino 

Commissioner  Asselstine's  criticism 
of  the  Commission's  approach  is  not 
justified  by  either  the  facts  or  the  law  in 
this  rulemaking. 

First,  as  the  Court  of  Appeals 
observed  in  its  decision  remanding  the 
Commission's  March  1962  rule,  even  if 
the  Atomic  Energy  Act  of  1954  were 
interpreted  as  requiring  financial 
qualification  reviews,  it  would  not 
preclude  appropriate  generalized 
criteria  that  would  render  some  case-by- 
case  evaluations  unnecessary.  NECNP 
V.  NRC.  Slip  op.  at  5  (February  7, 1984). 
The  Commission  rested  its  proposal  of 
April  2, 1984  to  eliminate  financial 
qualifications  reviews  on  the  generic 
conclusion  that  the  rate  process  assures 
for  regulated  electric  utilities  (or  those 
utilities  able  to  set  their  own  rates)  the 
funds  needed  for  safe  operation  of  a 
nuclear  power  facility.  In  the  statement 
accompanying  today's  final  rule,  the 
Commission  notes  its  belief  that  the 
rulemaking  record  supports  this  generic 
conclusion.  It  also  notes  that  10  CFR 
2.758  provides  an  avenue  for  possible 
consideration  of  financial  qualifications 
in  a  particular  case  where  the  generic 
conclusion  appears  not  to  apply.  The 
Act  does  not  require  more. 

Second,  the  Commission's  financial 
qualification  reviews  have  not,  in  the 
past,  addressed  questions  about  how  a 
utility  resolves  conflicting  financial 
priorities.  The  statement  accompanying 
the  final  rule  makes  clear  that  the 
Commission  reUes  on  a  number  of 
regulatory  means,  including  post- 
licensing  inspection  and  enforcement,  to 


protect  against  financial  choices  by  a 
utility  that  ate  adverse  to  safe  nuclear 
plant  operation. 

Third,  I  would  point  out  thai  while  the 
Commission  requested  comment  on  the 
question  whether  finaiicial  qualification 
reviews  might  be  eliminated  completely 
on  the  ground  that  no  link  has  been 
shown  between  financial  qualification 
reviews  and  assurance  of  safety,  it  did 
not  base  its  proposed  rule  on  that 
ground.  The  final  rule's  accompanying 
statement  notes  support  for,  but  it  does 
not  seek  to  justify  die  final  rule  on.  that 
ground.  The  accompanying  statement 
also  notes  that,  if  a  link -can  be 
identified  in  a  particular  case  between 
financial  qualification  review  and  safe 
plant  operation  it  could  be  addressed 
under  10  CFR  2.758. 

Fourth,  the  matter  of  decommissioning 
costs  is  the  subject  of  separate  generic 
consideration  within  NRC.  The  fact  that 
the  Commission  has  chosen  not  to  tie 
decommissioning  costs  to  this  financial 
qualifications  rulemaking  should  not  be 
interpreted  as  an  indication  that  the 
Commission  beheves  that 
decommissioning  funding  is  unimportant 
to  public  healdi  and  safety.  Rather,  it 
recognizes  that  any  action  on 
decommissioning  is  more  appropriate  in 
the  context  of  a  separate  generic 
rulemaking.  See  47  F.R.  13750  (March  31, 
1982). 

Dated  at  Waahingtoa  DC  thii  6th  day  of 
Septemt)er  1964. 

For  the  Nuclear  Regulatory  Commiasion. 

Samual  ].  CUIk. 

Secretary  of  the  Commiaaion. 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  4 

(Docket  Na  84-30] 

Desoiptton  of  Office,  Procedures,  and 
PubUc  Information 

aoency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACnON:  Final  rule. 


SUMMumv:  The  Office  of  the  Comptroller 
of  the  Currency  has  completed  the 
reorganization  of  its  field  offices.  This 
final  rule  changes  the  word  "Regional" 
to  "District"  throughout  the  regulation  to 
reflect  the  new  tide  of  the  reorganized 
offices.  The  final  rule  also  clarifies 
language  relating  to  exceptions  to 
required  disclosure  of  information  to 
make  the  regulation  conform  to  existing 
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law  and  agency  policy.  In  addition,  the 
final  rule  directs  certain  information 
requests  to  the  district  offices  instead  of 
the  Washington  headquarters, 
uptciivc  DATi:  September  12, 1984. 
FOR  FUnfTNER  MPORMA-nON  CONTACT: 
Larry  Malbnger.  Senior  Attorney,  Legal 
Advisory  Services  Division  (202]  447- 
laaa  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East.  SW.. 
Washington,  D.C.  20219. 
SUmCMENTAIIV  H«FOMiATI0N:  This 
final  rule  makes  three  changes.  First,  it 
replaces  obsolete  terms.  The  Office  of 
the  Comptroller  of  the  Currency 
("Office")  is  no  longer  organized  in 
"regions,"  so  it  is  necessary  to  replace 
the  outdated  references  to  "regions" 
with  the  word  "districts"  to  correspond 
with  the  new  organizational  structure. 

Second,  the  final  rule  clarifies 
ambiguous  language  contained  in  12 
CFR  Part  4,  which  implements  the 
Freedom  of  Information  Act,  5  U.S.C. 
552.  This  statute,  which  governs  agency 
disclosure  of  information  to  the  public, 
makes  exceptions  for  certain  sensitive 
information  (national  defense  secrets, 
personal  privacy,  etc.).  See  5  U.S.C. 
552(b).  The  Office's  implementing 
regulation  distinguishes  between 
required  disclosure  of  certain 
information  and  exceptions  to  such 
disclosure.  The  wording  of  the  current 
regulation  has  created  some  confusion 
over  whether  these  exceptions  actually 
apply  to  the  information  that  is 
otherwise  required  to  be  disclosed.  This 
final  rule  makes  it  clear  that  such 
statutory  exceptions  to  disclosure  do 
apply  to  information  that  agencies 
generally  must  make  available  to  the 
public. 

The  final  rule  also  indicates  that 
certain  information  may  be  disclosed  by 
a  "district"  office  rather  than  the 
Washington  headquarters  of  the  agency. 
This  is  necessary  because  some  duties 
have  been  delegated  to  the  district 
offices  and  that  is  where  the  documents 
are  located. 

Notice  and  Comment  and  Delayed 
Effective  Date 

The  Office  has  determined  that  notice 
and  comment  are  unnecessary  under  5 
U.S.C.  553(b)(3)(A)  since  this  final  rule 
pertains  to  rules  of  agency  organization 
and  procedure.  The  Office  has  also 
determined  that  a  30-day  delayed 
effective  date  is  unnecessary  under  5 
U.S.C  553(d)(3)  because  these 
amendments  constitute  technical 
changes  in  the  wording  of  the  regulation, 
provide  updated  information  on  the 
availabihty  of  material  from  the  Office, 
and  clarify  ambiguous  language  in  the 
regulation. 


Regulatory  Fleidbiiity  Act 

A  regulatory  flexibility  analysis  is 
required  only  for  rules  issued  for  notice 
and  comment.  Because  this  final  rule 
pertains  to  office  organization  and 
management  and  is  therefore  exempt 
&t)m  notice  and  comment  procedures,  no 
Regulatory  Flexibility  Analysis  will  be 
prepared. 

Executive  Order  12291 

Because  this  rule  relates  to  Agency 
organization  and  management,  it  is  not 
subject  to  E.0. 12291. 

List  of  Subjects  in  12  CFR  Part  4 

National  banks,  Organization  and 
functions  (government  agencies].  Public 
information.  Official  forms.  District 
offices.  Field  offices.  Procedures, 
Delegation. 

PART  4— DESCRfPTION  OF  OFFICE 
PROCEDURES.  PUBLIC  INFORMATION 

For  the  reasons  given  in  the  preamble. 
Part  4  of  Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  4  is: 

Authority:  12  U.S.C.  1  et  seg.,  5  U.S.C.  552, 
unless  otherwise  noted. 

2.  Section  4.15  is  amended  by  revising 
the  introductory  text  to  paragraph  (a)  as 
follows: 

§  4.15    Orders,  opinions,  etc.  avaflable  to 
the  public. 

(a)  Subject  to  the  exceptions  listed  in 
§  4.16  of  this  part,  the  Comptroller  of  the 
Currency  makes  the  following 
dociunents  available  to  the  public  for 
inspection  and/or  copying: 

3.  Section  4.16  is  amended  by  revising 
paragraph  (a)  as  follows: 

§  4.16    Other  records  avallat>le  to  public; 
exceptions. 

(a)  All  records  of  the  Comptroller  of 
the  Currency,  including  those  referred  to 
in  S  4.15  of  this  part,  are  available  to 
any  person  for  inspection  and  copying  in 
accordance  with  §§  4.17  and  4.17a, 
except  as  provided  in  paragraph  (b)  of 
this  section. 
*        •        *        •        • 

4.  Section  4.17  is  amended  by 
replacing  the  word  "regional"  wherever 
it  appears  in  this  section  with  the  word 
"district,"  and  by  replacing  the  word 
"regions,"  wherever  it  appears  in  this 
section  with  the  word  "districts." 

5.  Section  4.17  is  further  amended  by 
revising  paragraph  (c)  as  follows: 

§4.17    Location  of  putiMc  reeding  rooms; 
requests  for  identtf isMe  records;  and 
service  of  process. 


(c)  Locations  of  certain  records.  All 
public  records  of  the  Comptroller  of  the 
Currency,  except:  (1)  The  pubhc  portions 
of  applications  by  national  banking 
associations  to  establish  a  branch  or 
seasonal  agency;  (2)  the  public  portions 
of  applications  to  organize  a  national 
banking  association  during  the  period 
such  applications  are  in  the 
investigatory  process  in  the  respective 
districts,  and  (3)  records  concerning 
matters  delegated  to  the  district  offices 
(such  as  those  listed  in  12  CFR  5.3(c)]. 
are  available  in  the  central  office  listed 
in  paragraph  (b)(1)  of  this  section. 
During  this  investigatory  period,  the 
public  portions  of  the  applications  listed 
in  paragraph  (c)(2)  of  this  section  will  be 
available  in  the  respective  districts  as 
listed  in  §  4.1a(b). 
•        *        *        «        * 

Dated:  August  29. 1984. 
C.T.  Conover, 

Comptroller  of  the  Currency. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220.  and  221 

Regulations  Q,  T  and  U;  Securities 
Credit  Transactions;  Amendment  to 
definitions  of  "margin  security"  and 
"margin  stock"  and  related  technical 
amendments 

[Docket  No.  R-0512] 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

SUIMIMARY:  The  Board  is  amending  the 
definition  of  "margin  security"  in 
Regulation  T  and  the  definitions  of 
"margin  stock"  in  Regulations  G  and  U 
to  give  automatic  marginability  to  any 
over-the-counter  security  identified  as  a 
National  Market  System  (NMS)  security 
in  accordance  with  a  designation  plan  of 
the  National  Association  of  Securities 
Dealers  (NASD)  that  has  been  approved 
by  the  Securities  and  Exchange 
Commission  (SEC).  The  Board  will 
publish  the  List  of  OTC  Margin  Stocks 
on  a  new  quarterly  schedule.  The 
Board's  List  will  include  NMS  and  non- 
NMS  securities  that  otherwise  meet  the 
criteria  for  marginabiiity  established  by 
the  Board.  Regulations  G  and  U  are  also 
being  amended  to  provide  protection  for 
lenders  who  may  not  have  notice  of  a 
stock's  designation  between  the  Board's 
quarterly  publication  dates. 

EFFECTIVE  DATE:  November  13, 1984. 
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FOR  FURTHCR  INFORMATION  CONTACT 

Robert  S.  Plotkin,  Awistant  Director. 
Laura  Homer.  Securities  Credit  Officer, 
or  Jamie  Lenoci.  Financial  ^lalyst. 
Division  of  Banking  Supervision  and 
Regulation,  (202)  452-2781. 
SUPPLCMENTARY  INFORMATION: 

I.  History  of  Araendmeiit 

In  response  to  a  petition  of  the  NASD. 
the  Board  published  a  proposed 
amendment  to  the  margin  regulations  for 
comment  that  would  give  automatic 
marginabiiity  to  any  over-the-counter 
security  designated  as  a  National 
Market  System  (NMS)  security  (49  FR 
9741.  March  15, 1984).  The  Board  is 
adopting  the  amendment  in 
substantially  the  same  form  as 
proposed.  However,  due  to  comments 
received,  the  amendment  has  been 
technically  revised  to  address  some  of 
the  concerns  of  the  respondents.  In 
particular,  language  has  been  added  to 
Regulations  G  and  U  to  provide 
protection  against  inadvertent  violations 
by  lenders  covered  by  those  regulations 
who  may  not  have  actual  notice  that  a 
particular  stock  has  been  designated  as 
an  NMS  security.  A  similar  provision  is 
not  being  added  to  Regulation  T  because 
a  broker  is  prohibited  by  statute  from 
extending  credit  on  securities  that  are 
not  marginable:  therefore  such  a 
provision  is  unnecessary. 

Determination  of  Status  of  OTC  Stock's 

Marginabiiity 

An  OTC  stock  can  become 
marginable  (1)  by  meeting  the  criteria 
specified  by  the  Board  in  its  margin 
regulations  (Regulations  G,  T  and  U) 
and  actual  inclusion  on  the  Board's  List 
of  OTC  Margin  Stocks,  or  (2)  by  being 
designated  as  an  NMS  security  in 
accordance  with  the  designation  plan  of 
the  NASD  that  has  been  approved  by 
the  SEC.  Under  SEC  Rule  llAa2-l  (17 
CFR  240.1lAa2-l),  the  qualification  date 
for  determining  a  "Tier  1"  NMS  security 
(which  is  a  mandatory  designation)  is 
the  last  business  day  of  the  calendar 
quarter.  To  become  a  "Tier  2"  NMS 
security  (which  is  a  voluntary 
designation)  the  issuer  must  meet  "Tier 
2"  qualifying  criteria  and  must  apply  for 
the  NMS  designation.  Under  the  NASD's 
present  procedures,  rt  is  contemplated 
that,  in  general.  'Tier  Z"  NMS  stocks 
will  be  added  not  more  than  once  every 
other  week.  Notice  will  be  given  to  the 
industry  and  regulators  by  the  NASD  at 
least  one  week  prior  to  the  effective 
date  of  the  designation  which,  in  the 
case  of  an  initial  public  offering  of  a 
security,  may  be  on  a  "when,  as,  and  if 
issued"  basis. 

In  order  to  keep  the  public  fully  aware 
of  which  OTC  stocks  are  marginable. 


the  Board  will  publish  qnarterly  a 
complete  List  of  OTC  Margin  ^ocks. 
This  hard-copy  publication  will  be  on 
file  at  the  Federal  Ragitter  and  can  be 
obtained  from  the  Board  or  any  Federal 
Reserve  Bank,  In  addition,  the  Board 
will  publish  a  Supplement  of  additions 
to  and  deletions  from  the  List  of  OTC 
Margin  Stocks  on  a  quarterly  basis  in 
the  Federal  Register.  This  Supplement 
will  include  current  NMS  aecuhtiet  as 
well  as  those  securities  deemed 
marginable  under  the  Board's  margin 
criteria.  The  publication  of  these 
Supplements  will  be  timed  to  coincide 
with  the  NASD's  quarterly  inclusion  of 
Tier  1  NMS  securities.  Since  the  next 
designation  of  the  Tier  1  NMS  securities 
is  expected  to  be  effective  on  November 
13. 1984,  the  Board's  Supplement  to  the 
List,  ordinarily  effective  in  October,  will 
be  delayed  to  coincide  with  this 
November  date.  Future  Supplements  of 
additions  to  and  deletions  from  the  List 
will  be  published  quarterly  in  the 
Federal  Register  at  the  end  of  January. 
April.  July  and  October  with  the  usual 
two-week  delayed  effective  date.  There 
will  be  no  SEC  publication  of  NMS 
securities  in  the  Federal  Register  as 
contemplated  in  the  Board's  original 
proposal. 

Additional  OTC  securities  may  be 
designated  by  the  NASD  as  N^MS 
securities  in  the  interim  between  Board 
publications.  These  securities  will  be 
automatically  marginable  at  broker- 
dealers  upon  the  effective  date  of  their 
desigrretion.  A  list  of  these  securities 
and  the  effective  date  of  their 
designation  will  be  available  at  the 
Public  Reference  Branch  of  the  SEC  and 
copies  will  be  hand  delivered  to  the 
Board  and  delivered  by  overnight 
express  to  each  of  the  Reserve  Banks. 
Banks,  broker-dealers.  Regulation  G 
lenders  and  other  persons  can  verify 
whether  an  OTC  stock  is  an  NMS 
security  by  calling  the  SEC  at  its  Public 
Reference  Branch.  450  5th  Street,  NW.. 
Washington.  D.C.  20549  ((202)  272-7450) 
The  margin  status  of  any  OTC  stock  can 
be  obtained  by  calling  the  Securities 
Regulation  Section  in  the  Board's 
Division  of  Banking  Supervision  and 
Regulation  ((202)  452-2781)  or  by  calling 
any  Federal  Reserve  Bank. 

Final  Regulatory  Flexibility  Analysis 

The  Board  is  amending  its  regulations 
to  give  automatic  marginabiiity  to 
securities  that  are  designated  as 
qualified  for  trading  in  the  National 
Market  System.  The  initial  regulatory 
flexibihty  analysis  indicated  that  the 
amendment  was  not  expected  to  have 
any  adverse  impact  on  a  substantial 
number  of  small  entities. 


A  comment  on  the  propoeed  ckange 
raised  tiae  questiaa  of  whe>bOT  the  Board 
dischounated  againat  tnuU  husine^s  by 
not  adoptiiig  the  original  NASD 
propoaal.  wkick  aakad  for  awtemiatic 
marginabikty  to  Mcwitiea  oa  the  aatire 
National  Lnt  The  dedsiOB  to  peimit 
Nalianai  Market  Syatem  seeuritiea  to  be 
marginable  waa  baaed  on  al^  analysis 
indicating  that  the  bqnidity  and  otker 
characteristica  of  NMS  •ecaritiefl 
compare  favorably  with  those  of 
exchange-traded  secxnnties.  A  ma)or 
difference  between  NMS  and  other 
National  List  securities  is  that  the  latter 
do  not  have  "last  sale"  reporting, 
deemed  necessary  by  stock  exchanges 
to  assure  the  availability  of  reliable 
price  information.  In  the  absence  of  such 
information  and  in  li^t  of  other 
evidence  suggesting  differences  in 
Uquidity  among  National  List  securities, 
the  Board  decided  to  give  automatic 
marginabiiity  at  the  present  time  only  to 
National  List  securities  traded  in  the 
NMS. 

There  is  no  evidence  indicating  that 
the  regulatory  change  will  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  If  stocks  of 
small  entities  are  traded  in  the  National 
Market  System,  they  will  be  marginable 
at  a  brokerage  firm  after  the  regulatory 
change  becomes  effective.  Small  entities 
and  other  companies  comprising  the 
approximately  800  National  List  firms 
that  are  not  on  the  NMS  and  that  are  not 
on  the  Board's  List  of  OTC  Margin 
Stocks  will  not  be  automatically 
marginable  but,  of  course,  may  become 
marginable  subject  to  satisfying  Board 
OTC  criteria.  From  the  individual 
corporation's  perspective,  the  economic 
effect  of  marginabiiity  is  mixed.  When 
securities  become  eligible  as  collateral 
in  a  margin  account  at  a  brokerage  firm, 
they  also  become  subject  to  regulatory 
limitations  on  the  amount  of  credit  that 
may  be  extended  against  their  value  by 
banks  and  other  lend«v;  such 
limitations  do  not  apply  to 
nonmarginable  stocks  at  banks  and 
other  lenders. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking.  Credit  Margin, 
Margin  requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks.  Banking,  Brokers,  Credit 
Margin.  Margin  requirements, 
Investments,  Reporting  and 
recordkeeping  requirements.  Securities. 


35758   Pectoral  Register  /  Vol.  49.  No.  178  /  Wednesday.  September  12.  1984  /  Rules  and  Regulations 


12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  pursuant  to  sections  7 
and  23  of  the  Securities  Exchange  Act  of 
1934,  as  amended  (15  U.S.C.  78g  and 
78w),  the  Board  amends  Regulations  G, 
T  and  U  (12  CFR  Parts  207.  220  and  221, 
respectively)  in  the  following  manner: 

Section  207.2— "Definitions",  is 
amended  by  adding  a  new  paragraph 
(i)(3),  and  renumbering  (i)(3),  (4)  and  (5) 
to  (i)(4),  (5)  and  (6). 

Section  207.3 — "General 
Requirements",  is  amended  by  adding  a 
new  paragraph  (q). 

Section  220.2 — "Definitions",  is 
amended  by  inserting  a  new  item  in 
paragraph  (o),  between  the  second  and 
third  item  and  numbering  the  items 
(o)(l),  (2),  (3),  (4)  and  (5). 

Section  221.2— "Definitions",  is 
amended  by  adding  a  new  paragraph 
(h)(3)  and  renumbering  (h)(3),  (4)  and  (5) 
to  (h)(4).  (5)  and  (6). 

Section  221.3 — "General 
Requirements",  is  amended  by  adding  a 
new  paragraph  (1). 

The  amended  paragraphs  in 
Regulations  G,  T  and  U  read  as  follows: 

PART  207— SECURITIES  CREDIT  BY 
PERSONS  OTHER  THAN  BANKS, 
BROKERS,  OR  DEALERS 

1.  Section  207.2— "Definitions",  is 
amended  by  revising  paragraph  (i)  to 
read  as  follows: 

S  207.2    Definitions 

*         •         «         •         * 

(i)  "Margin  stock"  means: 

(1)  Any  equity  security  registered  or 
having  unlisted  trading  privileges  on  a 
national  securities  exchange; 

(2)  Any  OTC  margin  stock; 

(3)  Any  OTC  security  designated  as 
qualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  Security); 

(4)  Any  debt  security  convertible  into 
a  margin  stock  or  carrying  a  warrant  or 
right  to  subscribe  to  or  purchase  a 
margin  stock; 

(5)  Any  warrant  or  right  to  subscribe 
to  or  purchase  a  margin  stock;  or 

(6)  Any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  other  than: 

(i)  A  company  licensed  under  the 
Small  Business  Investment  Company 
Act  of  1958,  as  amended  (15  U.S.C.  661); 
or 

(ii)  A  company  which  has  at  least  95 
percent  of  its  assets  continuously 


invested  in  exempted  securities  (as 
defined  in  15  U.S.C.  78c(12)). 

2.  Section  207.3 — "General 
Requirements",  is  amended  by  adding  a 
new  paragraph  (g). 

§  207.3    G«n«rai  Requirements 

•  *         *         •         • 

(q)  Lack  of  notice  of  NMS  security 
designation.  Failure  to  treat  an  NMS 
security  as  a  margin  stock  in  connection 
with  an  extension  of  credit  shall  not  be 
deemed  a  violation  of  this  part  if  the 
designation  is  made  between  quarterly 
publications  of  the  Board's  List  of  OTC 
Margin  Stocks  and  the  lender  does  not 
have  actual  notice  of  the  designation. 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS 

1.  Section  220.2— "Definitions",  is 
amended  by  revising  paragraph  (o)  to 
read  as  follows: 

§  220.2    DefinKions. 

•  •         •         «         * 

(0)  "Margin  security"  means: 

(1)  Any  registered  security; 

(2)  Any  OTC  margin  stock; 

(3)  Any  OTC  margin  bond; 

(4)  Any  OTC  security  designated  as 
qualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  security); 
or 

(5)  Any  security  issued  by  either  an 
open-end  investment  company  or  unit 
investment  trust  which  is  registered 
under  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8). 

PART  221— CREDIT  BY  BANKS  FOR 
THE  PURPOSE  OF  PURCHASING  OR 
CARRYING  MARGIN  STOCKS 

1.  Section  221.2— "Definitions",  is 
amended  by  revising  paragraph  (h)  to 
read  as  follows: 

§221.2    Definitions. 
***** 

(h)  "Margin  stock"  means: 

(1)  Any  equity  security  registered  or 
having  unlisted  trading  privileges  on  a 
national  securities  exchange; 

(2)  Any  OTC  margin  stock; 

(3)  Any  OTC  security  designated  as 
qualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  security); 

(4)  Any  debt  security  convertible  into 
a  margin  stock  or  carrying  a  warrant  or 
right  to  subscribe  to  or  purchase  a 
margin  stock; 

(5)  Any  warrant  or  right  to  subscribe 
to  or  purchase  a  margin  stock;  or 


(6)  Any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  other  than: 

(i)  A  company  licensed  under  the 
Small  Business  Investment  Company 
Act  of  1958,  as  amended  (15  U.S.C.  661); 
or 

(ii)  A  company  which  has  at  least  95 
percent  of  its  assets  continuously 
invested  in  exempted  securities  (as 
defined  in  15  U.S.C.  78c(12]). 

2.  Section  221.3 — "General 
Requirements",  is  amended  by  adding  a 
new  paragraph  (1). 

§  221.3    General  requirements. 
***** 

(I)  Lack  of  notice  of  NMS  security 
designation.  Failure  to  treat  an  NMS 
security  as  a  margin  stock  in  connection 
with  an  extension  of  credit  shall  not  be 
deemed  a  violation  of  this  part  if  the 
designation  is  made  between  quarterly 
publications  of  the  Board's  List  of  OTC 
Margin  Stocks  and  the  bank  does  not 
have  actual  notice  of  the  designation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  September  5, 1984. 
WiUiam  W.  Wiles, 

Secretary  of  the  Board. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  338 

Fair  Housing 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Final  rule. 

Suimimary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
amending  §  338.4  of  its  regulations  to 
eliminate  the  current  requirement  that 
insured  State  nonmember  banks  collect 
and,  in  the  case  of  banks  with  greater 
than  $10  million  in  total  assets  and 
which  have  an  office  located  in  a 
relevant  metropolitan  statistical  area, 
record  in  a  log-sheet  certain  data 
concerning  home  loan  inquiries  while 
retaining  the  requirement  that 
information  on  home  loan  applications 
be  recorded  and  retained  for  25  months. 
This  amendment  is  being  made  because 
inquiry  data  and  log-sheet  inquiry 
entries  have  not  been  effective  in 
identifying  those  banks  needing  special 
attention  in  the  fair  housing  lending 
monitoring  program.  The  final  rule  will 
bring  about  cost  savings  for  both  banks 
and  regulatory  authorities  and  possible 


Federal  Register  /  Vol.  49.  No.  178  /  Wednegday.  September  12.  1964  /  Rnlei  and  Rcgulationi   3^81 


improvements  in  the  quality  of 
compliance  examinations  through  the 
more  efficient  use  of  examiner  time. 
date:  Effective  October  12. 1984. 

FOR  FURTHER  MFORMATION  CONTACT 

Rex  J.  Morthland,  Director.  Office  of 
Consumer  Programs,  Division  of  Bank 
Supervision  (202/389-4473).  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street.  NW.,  Washington,  DC.  20429. 
SUPPLEMENTARY  INFORMATION: 
Background 

Insured  State  nonmember  banks 
which  have  an  office  in  a  primary 
metropolitan  statistical  area  {"PMSA"), 
metropolitan  statistical  area  ("MSA"), 
or  a  consolidated  metropohtan 
statistical  area  ('•CMSA")  that  is  not 
comprised  of  designated  primary 
metropolitan  statistical  areas  '  and 
which  had  total  assets  exceeding  $10 
million  on  December  31  of  the  preceding 
calendar  year  are  required  to  keep  a  log- 
sheet  in  accordance  with  the  proxisions 
of  §  338.4(a)(2Kiv)  of  the  FDIC's 
regulations.  Specific  information  '  is 
recorded  by  each  bank  office  for  all 
home  loan  inquiries  and  apphcations 
received.  A  sample  form  of  the  log-sheet 
is  included  in  Appendix  A  of  J  338.4.  A 
bank  with  no  office  in  a  relevant  MSA 
or  with  total  assets  of  $10  milHon  or  less 
is  required  to  request  and  retain  the 
same  information  from  inquirers  and 
applicants  but  is  not  required  to  keep  a 
log-sheet. 

On  February  14, 1984.  the  FDIC 
published  for  public  comment  a 
proposed  rule  to  eliminate  the 
requirement  that  data  concerning  home 
loan  inquiries  be  collected  (and 
recorded  in  the  log-sheets  in  the  case  of 
banks  with  any  office  in  a  relevant  MSA 
and  total  assets  of  more  than  $10 
million)  while  retaining  the  requirement 
that  information  on  all  such 
applications,  both  approved  and 
rejected,  whether  submitted  in  writing 
or  orally,  be  recorded  and  retained  for 
25  months  (see  49  FR  5623  (February  14, 
1984)). 

At  the  same  time,  the  FDIC  also 
requested  comments  on  a  possible 
reduction  in  the  number  of  banks 
required  to  maintain  log-sheets  by 
rnising  from  $10  million  in  total  assets 

■  The  foregoing  terois  replace  the  phrase 
"siandard  metropolitan  statistical  area"  wherever  it 
appear*  in  the  current  version  of  Part  338  in  order  to 
reflect  new  terminology  tjeing  used  by  the  United 
States  Office  of  Mana^emenl  and  Budget  They  ar« 
hereinafter  collectively  referred  to  as  "relevant 
MSAs." 

'This  information  consists  of  the  name,  address, 
race/national  origin,  sax.  marital  status,  and  age  of 
the  inquirer  or  applicant  and  the  address  of  the 
property  being  purchased,  cocstnicted.  repaired,  or 
maintained. 


the  size  under  which  banks  are  exempt 

from  maintaining  log-sheets  or  by 
changing  the  exemptioa  tlffeshold  to 
another  measure  more  closely 
associated  with  home  loan  application 
activity. 

The  Board  of  Directors  of  the  FDIC 
("Board")  has  determined  to  take  no 
action  regarding  any  change  in  the 
exemption  threshold  at  this  time 
because  the  issue  warrants  further 
evaluation.  With  respect  to  the  deletion 
of  inquiry-related  data  from  the  log- 
sheets  (and  from  the  retention 
requirements,  in  the  case  of  non- 
relevant  MSA  banks  or  small  banks), 
the  FDIC  received  30  comments  for 
consideration.  Community/civil  rights/ 
consumer  groups  and  individuals 
submitted  18  comments  opposing  the 
elimination  of  inquiry  entries  while  ten 
banks  and  two  major  banking  trade 
associations  supported  the  elimination. 

In  addition  to  the  foregoing  coraraents 
received  in  response  to  die  Federal 
Register  Notice,  comjnents  by  FDIC 
consumer  affairs  and  civil  ri^ts 
compliance  examiners  have  been 
received  on  three  different  occasions:  In 
May  of  1982,  when  suggestions  for 
changes  in  Part  338  were  soHcited  from 
them  in  a  periodic  review  of  a  number  of 
FDIC  regulations,  in  the  March  1984 
Compliance  Examiners'  Conference,  and 
in  a  June  1984  survey  of  compUance 
examiners'  experiences  in  the  collection 
and  use  of  inquiry  data.  These 
comments  and  opinions  were  also 
considered  in  formulating  the 
recommendation  to  adopt  the  proposed 
amendments. 

Based  on  a  consideration  of  the 
foregoing,  the  FDIC  is  amending  Part  338 
to  eliminate  the  requirement  that 
inquiry-related  data  be  collected  and 
retained  by  all  banks  and  recorded  on 
the  log-sheets  by  banks  with  an  office  In 
a  relevant  MSA  and  total  assets 
exceeding  $10  million. 

DiscuBsioD  and  Analysis  of  Issues 
Raised  by  Comments 

Because  the  banks  and  banking  trade 
association  supported  the  deletion  of  the 
inquiry-related  data,  the  focus  of  this 
analysis  is  on  the  comments  submitted 
by  those  opposing  the  proposal. 

Enforcement  Problems 

Fourteen  of  those  respondents 
opposing  the  proposed  amendments 
argued  that  the  elimination  of  inquiry 
data  would  weaken  fair  housing 
enforcement  efforts  in  detecting 
unlawful  discrimination. 

Seven  respondents  believe  that  such 
elimination  will  undermine  FDICs 
efforts  to  detect  unlawful  prescreening. 
They  allege  that  the  collection  of  inquiry 


data  is  esMiitial  cince  in&iraiatkm  on 
the  initial  loan  inquiry  caimot  be 
obtained  any  other  way.  Itedertjring  this 
view  is  the  belief  that,  to  detect 
unlawful  prescreening.  inquiry  data  is 
necessary  and  that  the  log-efaeets  are 
invahubie  tf  dieir  ■Mintmaaoe  it 
property  enforced. 

Compliance  examiners  kave  enforced 
the  inquiry  recordation  requirement 
since  1978.  However,  it  ku  beci  found 
to  have  limited  practical  ulAity  becauee 
of  problems  eonoeming  accmacy. 
adequacy,  and  rebability  d  the  data. 
The  following  paints  ilhutrate  aome  of 
the  problems: 

Inquiry-related  contact  between  baidc  staff 
and  customers,  ai  eoHtiastetl  to  application- 
related  contact  often  is  fanief.  and  etten^  to 
gather  personal  infonnstiaa  can  be  difficuk. 
Banks  report  that  nistcfsn  swatiem 
resent  request  for  sach  personal  infannatioiL 
Also.  co-bont>w«rs  fraqoeatly  are  not  always 
present  to  provide  the  infomtation  required 
by  the  regulation. 

Duhog  the  period  1981  through  1963.  a  total 
of  15,924  bank  compUance  examinationi  was 
performed  by  FDIC  examiners.  Over  Ais 
pmiod  and  the  first  kaV  of  19M,  wkile  u^ 
inquiry  data,  examiners  found  no  violatiotts 
of  section  805  of  the  Fair  Howing  Act  f42 
U.S.C.  seos)  indicatiiv  ttiat  creditDrs  had 
engaged  ia  illegal  diacouragemant  (including 
unlawful  prescreening)  of  an  applicant  or 
potential  applicant  from  applyii^  for  a 
housing  loan  or  had  refused  to  receive  and 
consider  application*  for  housing  loans. 
Neither  did  complaint  investigations  using 
inquiry  data  lead  to  discovery  of 
discoiu-agement/prescreening  violations  from 
1981  tfaroogfa  July  of  19S4  (records  prior  to  this 
time  are  unavailable). 

Seven  of  the  non-bank  respondents 
indicated  that  the  requirements  to 
collect  and  record  inquiry  data  should 
be  more  (Htrperiy  administered, 
reviewed,  and  evelaated  by  FDIC. 

These  requirements  have  been 
appropriately  implemented  by  FDIC  and 
have  been  used  in  the  detennination  of 
each  bank's  compliance  rating.  Such 
violations  have  been  cited  in 
memoranda  of  understanding  issued  to 
banks  to  correct  compliance  problems. 
Also,  unsatisfactory  compliance  ratings 
which  include  hiquiry  recordation 
compliance  continue  to  be  used  as  tools 
to  evaluate  the  granting  of  applications 
by  banks  for  relocation  and  new  bank 
requests. 

T«i  of  the  non-bank  respondents 
suggest  that  FDIC  work  with  bank  staffs 
to  see  that  they  are  adeqoately  trained 
in  recording  loan  information. 

Bank  exanuBers  have  worked  on  a 
continuing  basis  widi  banks  to  see  that 
there  is  an  onderstandlng  of  Part  338 
and  that  bank  personnel  are  property 
trained.  The  role  of  the  examiner  is  to 
review  performance  and  to  assist  In 
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compliance  activities.  However, 
problems  with  accuracy,  adequacy,  and 
reliability  continue. 

Role  of  Inquiry  Data 

Seven  of  those  opposing  the 
amendments  indicated  their  belief  that 
records  of  inquiry  data  might  serve  as  a 
deterrent  to  unlawful  prescreening  in 
FDIC-supervised  banks. 

If  this  is  so,  the  other  regulatory 
agencies  might  detect  some  prescreening 
in  the  absence  of  that  deterrent — the 
records  of  inquiries.  However,  no 
section  805  prescreening  violations  were 
found  by  any  of  the  other  federal 
Tinancial  institutions  regulators, 
including  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRS),  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  and  the  Federal  Home 
Loan  Bank  Board  (FHLBB).  Of  these, 
only  the  OCC  provides  for  recording  any 
inquiry  data,  and  then  only  on  a 
selective  basis  in  situations  where 
discrimination  is  suspected.  The  FDIC 
could  use  a  similar  selective  procedure 
under  its  supervisory  authority  without 
specific  provisions  in  Part  338,  i.e., 
require  a  log  on  inquiries  to  be 
maintained  if  possible  unlawful 
discrimination  were  suspected  or  found 
in  a  bank.  This  could  be  done  when 
believed  to  be  necessary  to  ensure  that 
violations  do  not  recur  and  to  correct 
the  effects  of  violations  discovered. 

Use  of  Inquiry  Data  by  Examiners 

A  majority  (10  of  18)  of  those  opposing 
the  amendments  indicated  their  belief 
that  examiners  need  inquiry  data  and 
use  such  data  in  detecting 
discrimination. 

In  1982,  seven  of  the  eleven  FDIC 
regional  compliance  review  examiners, 
who  responded  to  a  request  for 
suggestions  of  desirable  amendments  of 
Part  338,  stated  that  the  rule  either 
should  be  amended  to  eliminate  inquiry 
data  or  altered  to  reduce  the  number  of 
banks  required  to  comply  because  of 
problems  with  data  reliability  and 
usefulness. 

Identifying  and  citing  technical 
violations  for  inadequate  log-sheet 
entries  (primarily  inquiry  data) 
consumes  the  time  of  compliance 
examiners  which  could  be  utilized  more 
profitably  in  performing  more  complete 
Fair  Housing  and  Community 
Reinvestment  Act  (CRA)  (12  U.S.C.  2901 
et  seq.]  examinations.  In  summary,  the 
collecting  of  inquiry  data  has  had  little 
actual  practical  utility,  and  the  dropping 
of  the  inquiry  logging  requirement  will 
have  little  effect  on  FDIC's  ability  to 
enforce  civil  rights  laws,  regulations, 
and  rules. 


Uniformity  in  Compliance  Enforcement 

The  only  banks  required  to  record 
inquiry-related  data  on  log-sheets 
regularly  are  FDIC-supervised  banks 
which  are,  because  of  this,  under  a 
competitive  disadvantage.  More 
importantly,  however,  it  undermines 
efforts  to  move  toward  uniformity  in 
compliance  enforcement  among  federal 
financial  institutions  regulatory 
agencies.  To  impose  even  more  negative 
sanctions  on  banks  for  violations,  as 
suggested  by  two  respondents,  would 
place  insured  state  nonmember  banks  at 
a  further  competitive  disadvantage. 

Tools  To  Detect  Unlawful  Prescreening 

Seven  respondents  opposing  the 
amendments  suggested  that  the  FDIC 
develop  and  implement  a  program  of 
testing. 

Other  means  of  checking  for  possible 
unlawful  prescreening  exist.  One  public 
interest  group  has  proposed  that  the 
public  itself  perform  monitoring  of 
possible  unlawful  prescreening.  It 
suggested  that  persons  who  believe  they 
are  being  unlawfully  discouraged  from 
filing  a  home  loan  application  can  ask 
acquaintances  to  stop  by  the  bank  to 
make  a  similar  loan  request. 

If  the  bank  response  is  different, 
apparently  because  of  a  difference  in 
the  protected  group's  characteristics  of 
the  applicant  end  acquaintances,  a 
complaint  can  be  filed  with  one  of  the 
federal  financial  institutions  regulators, 
with  the  Department  of  Housing  and 
Urban  Development,  or  with  others, 
including  state  government  officials.  The 
same  public  interest  group  also 
indicated  that  fair  housing  groups  have 
begun  to  evaluate  fairness  practices  in 
lending,  as  they  have  been  doing  in  real 
estate  rental  for  many  years. 

Alternative  Sources  of  Information 

Home  Mortgage  Disclosure  Act 

Twelve  of  the  comments  pointed  out 
that  Home  Mortgage  Disclosure  Act 
(HMDA)  (12  use.  2801  et  seq.)  data  are 
designed  to  discover  redlining. 

The  Home  Mortgage  Disclosure  Act, 
which  was  enacted  in  1975  and 
amended  in  1980.  is  aimed  at  redlining. 
However,  it  can  also  provide  other 
indicators  of  possible  prescreening, 
which  is  one  aspect  of  redlining.  The 
HMDA  and  its  implementing  Regulation 
C  of  the  regulations  of  the  FRS  (12  CFR 
Part  203)  provide  for  disclosure  of  home 
loan  data  in  order  to  determine  if  a 
depository  institution  is  serving  the 
housing  needs  of  the  communities  and 
neighborhoods  in  its  marketing  area. 
Insured  nonmember  banks  that  are 
required  to  maintain  fair  housing  lending 
log-sheets  also  are  required  to  file 


HMDA  reports.  HMDA  data  on 
residential  loan  patterns  of  each 
regulated  depository  institution,  as  well 
as  aggregate  tables  for  all  HMDA- 
reporting  institutions  in  the  same 
relevant  metropolitan  statistical  area, 
are  available  for  peer  group 
comparisons  in  centahzed  repositories 
as  a  result  of  the  1980  amendments. 

The  staff  of  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs 
viewed  the  requirement  of  aggregation 
data  as  being  highly  significant.  It 
believed  that  data  aggregations  would 
provide  a  broad  picture  of  lending 
patterns  in  each  relevant  MSA,  allowing 
for  comparisons  of  one  bank  with  those 
of  all  other  regulated  depository 
institutions  in  that  same  relevant  MSA.' 
Moreover,  it  believed  that  HMDA 
aggregate  data  would  be  an  important 
new  tool  to  assist  in  Fair  Housing  Act 
enforcement  and  implementation  of  the 
CRA.  Community  groups  also  supported 
the  1980  amendment.  They  believed  that 
the  aggregate  data  would  allow  them  to 
evaluate  a  particular  institution's 
residential  loan  activity  in  the  context  of 
what  other  depository  institutions  were 
doing  in  selected  neighborhoods.* 

It  is  reasonable  to  assume  that 
unlawful  prescreening  of  applicants  on 
the  basis  of  race  would  result  in  fewer 
loans  to  minorities.  HMDA  Aggregation 
Table  I  provides  for  the  analysis  of 
possible  differences  in  patterns  of  loan 
originations  by  individual  banks  based 
on  minority  status  which  correlate  to 
census  tracts.  It  summarizes  by  census 
tracts  housing  loans  made  within  an 
individual  relevant  MSA.  Demographics 
also  are  given.  Included  for  each  census 
tract  are  minority  population  as  a 
percentage  of  total  population  and 
median  family  income  as  a  percentage 
of  median  income  in  that  relevant  MSA. 
The  public  can  now  match  an  individual 
bank's  record  of  the  number  of  housing 
loans  made  in  a  census  tract(s)  by 
minority  status  and  income  against  the 
record  of  all  HMDA-reporting  financial 
institutions  to  test  for  indications  of 
possible  discrimination  against 
minorities. 

Outside  Contacts 

Twelve  non-bank  respondents 
expressed  their  belief  that  outside 
contact  information  is  an  inadequate 
substitute  for  inquiry  information. 

However,  outside  contacts  are 
another  means  of  obtaining  leads  to 
possible  prescreening.  Since  1980  the 


'  S.  Rep.  No.  936.  96th  Con«..  Zd  Seat.  33  (1980). 

'  G.  Canner.  Home  Mortgage  Disclosure  Act 
Aggregation:  Benefits.  Assurance,  and  Costs, 
Journal  of  Retail  Banking  37  (1982). 
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FDIC  has  required  field  examiners  to 
talk  to  individuals  and  groups  outside  of 
the  bank  being  examin^  as  a  check  on 
performance.  The  quarterly  reports 
submitted  to  the  Washington  Office 
cover  two  types  of  contacts:  (1)  Those 
made  for  CRA  assessment  purposes  and 
(2)  those  made  for  the  purpose  of 
discovering  possible  evidence  of 
discrimination  through  possible 
prescreening  in  housing-related  credit. 

During  1983.  451  outside  contacts  were 
made  for  prescreening  purposes:  389 
were  made  for  CRA  purposes. 

Complaints 

The  majority  (12  of  18)  of  non-bank 
respondents  believe  that  complaints  are 
an  inadequate  alternative  to  inquiry 
information. 

The  investigation  of  complaints,  of 
course,  remains  only  one  aspect  of 
FDIC's  comprehensive  compliance 
enforcement  program  and  is  understood 
not  to  be  a  substitute  for  an  overall 
compliance  program,  but  it  is  an 
additional  enforcement  tool. 

Internal  Audits  by  Banks 

Two  consumer  advocates  suggested 
that  inquiry  information  is  used  by 
banks  to  self-correct  possible  problems. 

It  could  be.  However,  HMDA  data 
also  can  help  lenders  who  wish  to  audit 
their  own  performance,  either  to  avoid 
possible  discrimination  problems  or  to 
avoid  missing  out  on  sound  mortgage 
lending  opportunities.  Records  of 
inquiries  would  not  be  needed  for  either 
of  these,  but  application  records  (which 
are  not  available  to  the  public)  could 
continue  to  be  a  useful  in-house  tool  to 
banks.  Almost  15%  of  the  banks 
surveyed  in  June  1984  indicated  that  log- 
sheets  are  used  for  one  or  more  of  those 
activities  including  internal  review  and 
control  purposes  (e.g.,  for  determining 
the  volume  of  new  loans,  pulling 
samples,  tracing  adverse  action  files, 
and  complying  with  HMDA,  etc.).  No 
change  is  proposed  in  the  requirement 
that  application  information  be  logged. 

FDIC  Efforts  To  Improve  Effectiveness 
of  Its  Fair  Housing  Lending  Monitoring 
Program 

Nine  commenters  opposing  the 
amendments  indicated  that  adoption 
would  signal  an  abandonment  of  FDlC's 
commitment  to  fair  housing.  One 
respondent  beheved  that  the  elimination 
of  inquiry  data  would  be  the  first  step  in 
the  dismantling  of  FDIC's  fair  housing 
system. 

Such  apprehensions  are  unfounded. 
FDIC  is  committed  to  enforcing 
effectively  and  fairly  all  laws  for  which 
Congress  has  delegated  responsibility  to 
it.  Since  1977,— when  the  Settlement 


Agreement  (discussed  in  the  next 
section]  was  signed — to  the  present, 
many  positive  and  comprehensive 
changes  have  been  made  in  the  efforts 
of  the  Corporation  to  increase  the 
effectiveness  of  its  fair  housing  lending 
monitoring  program.  It  has: 

— ^Established  an  Office  of  Consumer 
Programs; 

—Hired  one  Civil  Rights  Analyst  and 
one  Civil  Rights  Speciahst; 

— Implemented  a  compliance 
examination  program  in  which  all  banks 
supervised  by  the  FDIC  are  regularly 
examined,  evaluated,  and  rated  as  to 
efforts  and  performance  relative  to 
compliance  with  protection  laws; 

— Developed  and  maintained  a 
compliance  Examination  Statistical 
System  to  record  and  monitor  violations 
found  during  compliance  examinations 
and  investigations; 

— Conducted  regular  training 
programs  for  comphance  examiners; 

— Developed  a  comprehensive 
Complaint  Examination  Manual  to 
assist  examiners  in  performing  uniform, 
high-quality  compliance  examinations, 
including  fair  housing  lending 
examinations  and  investigations; 

— Instituted  a  special  review  of 
branch  applications  by  all  banks  which 
have  received  a  less  than  satisfactory 
CRA  or  compliance  rating  (a  4  or  5— and 
some  with  a  rating  of  3); 

— Developed  and  maintained  an 
extensive  and  effective  consumer 
complaint  and  inquiry  handling  and 
recordkeeping  system.  It  provides  for 
the  specialized  investigations  of 
complaints  including  fair  housing 
complaints,  when  needed.  Such 
investigations  are  directed  by  regional 
offices  and  reviewed  in  the  Washington 
Office: 

—Established  a  toll-free  telephone 
(hot-line)  number,  allowing  anyone  in 
the  continental  United  States,  Puerto 
Rico,  and  the  Virgin  Islands  to  call  with 
questions  and/or  complaints.  During 
1982  and  1983,  a  total  of  4,365  consumer 
complaints  and  22,092  inquiries  were 
received  in  writing  and  on  the  telephone 
hot  line; 

— Requires  nondiscrimination  in 
advertising  with  written.. visual,  or  oral 
advertisements  to  include  evidence  that 
the  bank  is  an  "equal  housing  lender"; 
and 

— Requires  that  each  bank 
conspicuously  display  an  Equal  Housing 
Lending  Poster. 

The  Settlement  Agreement 

Ten  comments  addressed  the 
agreement  signed  on  May  13, 1977,  by 
FDIC  ("Settlement  Agreement"  or 
"Agreement")  in  settlement  of  a  lawsuit 
by  the  National  Urban  League  and 


others  against  four  of  the  federal 
financial  institutioiu  regulatory 
agencies.  The  commentert  made  the 
following  arguments:  (1)  The  expiration 
of  the  Agreement  did  not  relieve  FDCI  of 
its  "statutory"  obligation;  (2)  the 
proposed  araendments  will  undermine 
the  Agreement,  and  (3)  the  log-sheet 
requirement  with  inquiry  information 
was  a  part  of  the  Ag^ement's  data 
collection  system. 

Section  338.4  of  the  FDIC's  regulations 
(12  CFR  338.4).  entided  "Recordkeeping 
Requirements."  requires  the  recording  of 
the  characteristics  of  inquiren  as  well 
as  of  applicants.  When  Part  338  was 
written  in  1978,  recordation  of  inquiry- 
related  information  was  perceived  as  a 
helpful  tool  in  the  FDIC  fair  housing 
lending  monitoring  program  to  discover 
possible  prescreening  of  potential  home 
loan  applicants  on  a  prohibited  basis. 
This  went  beyond  the  provisions  of  the 
Settlement  Agreement.  It  also  went 
beyond  the  requirements  of  the  Fair 
Housing  Act  and  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1801  et  aeq.) 
with  its  implementiiig  Regulation  B  (12 
CFR  Part  202). 

FDIC  agreed,  in  section  1  of  the 
Setdement  Agreement  to  establish  a 
data  collection  system  directed 
singularly  to  written  applications  for 
housing  loans.  This  system  was  to  make 
use  of  race/sex  identification 
information  voluntarily  given  by  the 
applicant  and  collected  by  the  bank 
pursuant  to  Regulation  B,  with 
additional  financial  information  on  the 
applicant  and  loan  terms.  It  was 
intended  to  identify  institutions  for 
which  indications  of  apparent 
discrimination  warranted  further 
investigation.  A  more  detailed 
investigation  was  to  be  conducted  when 
race  or  sex  appeared  to  be  a  factor  in 
the  lending  decision.  The  focus  of  the 
monitoring  system  oudined  in  the 
Settlement  Agreement  was  on  written 
applications,  not  on  inquiries. 

Technical  Changes 

Three  minor  technical  changes  are 
being  made  to  correct  oversights 
appearing  in  the  proposal.  First,  despite 
the  revamping  of  the  Equal  Housing 
Lending  Poster  required  by  (  338.3  to 
reflect  a  change  in  nomenclature  of  an 
FDIC  office,  continued  use  of  the  current 
Equal  Housing  Lending  poster  after  the 
effective  date  of  these  amendments  is 
permissible  so  long  as  the  poster  was 
displayed  prior  to  that  same  date. 
Second,  the  phrase  "on  a  log-sheet 
described  in  paragraph  (a)(2)(iv)  of  this 
section"  is  deleted  from  S  338.4(a)(2)  of 
the  proposal  because  its  presence  calls 
for  the  inclusion  of  information  not 
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appearing  on  the  iog-sheet.  Finally,  an 
inadvertent  reference  in  S  338.4(a)(iv]  of 
the  proposal  to  an  "inquirer"  is 
removed. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board,  in  proposing  the 
amendments,  certified  that  the  proposal 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Board  based  its  conclusion 
on  the  belief  that  the  proposed 
amendments  would  ease  the  existing 
collection  of  information  requirements. 
The  Board  also  indicated  that  the  effect 
of  the  amendments  is  expected  to  be 
beneficial  rather  than  adverse,  and  that 
small  entities  are  generally  expected  to 
share  the  benefits  of  the  amendments 
equally  with  larger  institutions.  The 
Board,  in  approving  the  final 
amendments,  reiterates  those 
conclusions. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
filed  a  comment  with  the  FDIC  agreeing 
that  the  collection  of  inquiry-related 
information  by  banks  should  be 
discontinued  but  also  suggesting 
additional  reductions  in  burden  hours 
contained  in  the  collection  of 
information  requirements  of  the 
proposed  rule.  OMB  believes  that,  based 
on  information  provided  it  by  FDIC,  the 
current  threshold  for  determining  the 
exemption  from  the  log-sheet 
requirement  is  "too  low  and  ineffective" 
and  not  closely  enough  related  to  home 
loan  activity. 

As  stated  above,  the  FDIC  is  not 
making  any  changes  in  the  exemption 
threshold  at  this  time  because  the 
advisability  of  changing  it  requires 
further  evaluation.  However,  the  Board 
intends  to  issue  a  notice  of  proposed 
rulemaking  dealing  with  the  latter  issue 
in  the  near  future. 

The  collection  of  information 
requirements  contained  in  the  final  rule 
have  been  cleared  by  the  Office  of 
Management  and  Budget.  The  rule  has 
been  assigned  OMB  Control  No.  3064- 
0046. 

List  of  Subjects  in  12  CFR  Part  338 

Advertising,  Banks,  Banking,  Fair 
housing.  Mortgages,  Reporting  and 
recordkeeping  requirements,  Signs  and 
symbols.  State  nonmember  banks. 

.   In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  Part  338  as 
follows: 


PART  338— f  AIR  HOUSING 

1.  The  authority  for  Part  338  is  revised 
to  read  as  follows: 

Authority:  S«c.  2,  Pub.  L  86-671.  74  Stat. 
547  (12  U.S.C.  1817);  sec.  8,  Pub.  L  797,  64 
Stat.  879,  as  amended  by  sees.  202,  204,  Pub. 
L.  89-695,  80  Stat.  1046. 1054,  and  sec.  110, 
Pub.  L  93-495,  88  Stat.  1506  (12  U.S.C.  1818); 
sec.  9.  Pub.  L  797,  64  Stat.  881,  as  amended 
by  sec.  205.  Pub.  L  89-695,  80  Stat.  1055  (12 
U.S.C.  1819);  sec.  203.  Pub.  L.  89-695.  80  Stat. 
1053  (12  U.S.C.  1820(b));  sec.  805,  Pub.  L.  90- 
284,  82  Stat.  83.  84.  as  amended  by  sec.  808. 
Pub.  L  93-383.  88  Stat.  729  (42  U.S.C.  3605, 
3608);  sec.  501,  Pub.  L  93-495,  88  Stat.  1521,  as 
amended  by  sec.  2,  Pub.  L.  94-239,  90  Stat.  251 
(15  U.S.C.  1691.  et  seq);  40  FR  49306. 12  CFR 
Part  202;  37  FR  3429,  24  CFR  Part  110, 

§338.1    [Amended] 

2.  Section  338.1  is  amended  by 
removing  paragraphs  (g)  and  (h). 

3.  In  §  338.3,  redesignate  paragraph  (b) 
as  (b)(1),  the  term  "The  Office  of 
Consumer  Affairs  and  Civil  Rights" 
found  in  the  Equal  Housing  Lender 
Poster  is  changed  to  read  "The  Office  of 
Consumer  Programs,"  and  a  new 
paragraph  (b)(2)  is  added  to  read  as 
follows: 

§  338.3    Equal  Housing  Lending  Poster. 

•  •         *         •         * 

(b)  •  ♦  * 

(2)  Notwithstanding  the  foregoing, 
Equal  Housing  Lending  Posters 
containing  obsolete  references  to  the 
FDIC's  "Office  of  Consumer  Affairs  and 
Civil  Rights"  which  were  displayed  prior 
to  October  12, 1984  shall  be  deemed  to 
be  in  compliance  with  subparagraph  (1) 
of  this  paragraph  (b). 

•  •         •         ♦         • 

4.  In  section  338,4,  paragraphs  (a)(1), 
(a)(2)(i),  footnote  3  to  paragraph 
(a)(2)(ii),  (a){2)(iii)(A),  (a)(2)(iii)(B),  and 
(a)(2)(iv),  (b),  (c),  and  (f)  are  revised  to 
read  as  follows: 

§  338.4    Recordkeeping  requirements. 

(a)  Records  to  be  retained*  (1)  A  bank 
which  has  no  office  located  in  a  primary 
metropolitan  statistical  area  ("PMSA"), 
a  metropolitan  statistical  area  ("MSA"), 
or  a  consolidated  metropolitan 
statistical  area  ("CMSA")  that  is  not 
comprised  of  designated  PMSAs,  as 
defined  by  the  Office  of  Management 
and  Budget,  or  which  has  total  assets  as 
of  December  31  of  the  preceding 
calendar  year  of  $10  million  or  less  is 
not  required  to  keep  a  log-sheet 
described  in  paragraph  (a)(2)(iv)  of  this 
5  338.4  but  shall  request  and  retain  the 
following  information: 


'  These  records  are  to  be  retained  for  the  purpose 
of  monitoring  compliance  and  may  not  be  u»ed  for 
the  purpose  of  extending  or  denying  credit  or  fixing 
terms  where  prohibited  by  law. 


(i)  Data  on  home  loan  applicants. 

(A)  Date  of  application. 

(B)  Case  identification, 
[1]  Name. 

[2]  Address. 

[3]  Location  (street  address,  city, 
State,  and  zip  code)  of  property  being 
purchased,  constructed,  improved, 
repaired,  or  maintained. 

(C)  Sex. 

(D)  Race/national  origin,  using  the 
categories  American  Indian  or  Alaskan 
Native:  Asian  or  Pacific  Islander  Black; 
Hispanic;  White;  or  other  (specify). 

(E)  Age. 

(F)  Marital  status,  using  the  categories 
married,  unmarried,  and  separated. 

(ii)  Collection  of  data.  No  bank  shall 
engage  in  any  activity  which 
discourages  an  applicant  from  providing 
the  information  in  paragraph  (a)(l)(i)  of 
this  section.  Each  bank  shall  attempt  to 
collect  such  information  during  the 
initial  contact  with  the  applicant.  If  the 
applicant  refuses  to  furnish  all  or  part  of 
this  information,  the  bank  shall  note  the 
fact  or  have  the  applicant  note  the  fact 
on  the  form  used  for  recording  the 
information.  If  the  information  regarding 
race  and  sex  is  not  voluntarily 
furnished,  the  bank  shall,  on  the  basis  of 
visual  observations  or  surnames, 
separately  note  the  information  on  the 
form  or  an  attached  document. 

(2)  A  bank  which  has  an  office  in  a 
PMSA.  MSA,  or  CMSA  that  is  not 
comprised  of  designated  PMSAs,  and 
which  had  total  assets  exceeding  $10 
million  as  of  December  31  of  the 
preceding  calendar  year  shall  request 
and  retain  the  following  information: 

(i)  Data  on  home  loan  applicants. 

(A)  Date  of  application. 

(B)  Case  identification: 
[1]  Name. 

[2)  Address. 

(J)  Location  (street  address,  city, 
State,  and  zip  code)  of  property  being 
purchased,  constructed,  improved, 
repaired,  or  maintained. 

(C)  Sex. 

(D)  Race/national  origin,  using  the 
categories  American  Indian  or  Alaskan 
Native:  Asian  or  Pacific  Islander  Black; 
Hispanic;  White;  or  other  (specify). 

(E)  Age. 

(F)  Marital  status,  using  the  categories 
married,  unmarried,  and  separated. 

(G)  Loan  type,  using  the  following 
categories:  purchase  of  existing 
dwelling:  refinancing  of  existing  home 
loan;  construction  loan  only; 
construction-permanent  home 
improvment,  repair  or  maintenance;  or 
other  (specify). 

(H)  Case  disposition  (e.g.,  accepted, 
rejected). 
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(ii)  Additional  data  on  applications 
for  home  loans. ' 
•         «         •         •         . 

(iii)  •  *  ♦ 

(A)  Each  bank  shall  attempt  to  collect 
that  information  in  paragraph  (a)(2)(i)  of 
this  section  during  the  initial  contact 
with  the  applicant.  If  the  applicant 
refuses  to  furnish  all  or  part  of  this 
information,  the  bank  shall  note  the  fact 
or  have  the  applicant  note  the  fact  on 
the  form  used  for  recording  the 
information.  If  the  information  regarding 
race  and  sex  is  not  voluntarily 
furnished,  the  bank  shall  on  the  basis  of 
visual  observation  or  surnames, 
separately  note  the  information  on  the 
form  or  an  attached  document. 

(B)  No  bank  shall  engage  in  any 
activity  which  discourages  an  applicant 
from  providing  the  information  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
section.  If  the  bank  is  unable  to  obtain 
any  part  of  the  information  requested  of 
the  applicant  under  paragraph  (a)(2)(ii) 
of  this  section,  it  shall  note  the  reason  in 

^Except  for  census  tract  information  in  parHgraph 
la||2)(ii|(B|(,^,  all  information  is  listed  on  the 
Residential  Loan  Application  Forir,  contained  in 
Appendix  B  of  Regulation  B  of  the  Boatxl  of 
Governors  of  the  Federal  Reserve  System  (12  CFR 
Part  202,  Appendix  B)  The  informat'ion  may  b« 
.-ecorded  on  the  Regulation  B  model  Residential 
Loan  Application  Form  or  on  one  or  more  existing 
form  or  forms  used  by  the  bank 


the  application  file.  Also,  if  the  bank 
rejects  an  application  before  it  has  had 
the  opportunity  to  collect  all  of  the 
information  under  paragraph  (a)(2)(ii)  of 
this  section,  it  shall  note  the  reason  for 
the  rejection  in  the  application  file  and 
need  not  obtain  the  remaining 
information, 

(iv)  Log-sheet.  In  addition  to  the  other 
recordkeeping  requirements  specified  in 
this  paragraph  (a)(2)  of  this  section,  each 
bank  covered  by  the  provision  shall 
keep  a  log-sheet  on  its  home  loan 
applications  by  bank  office.  The  log- 
sheet  shall  contain  the  information 
reflected  on  the  sample  form  in 
Appendix  A,  The  bank  shall  be  able  to 
trace  each  entry  on  the  log-sheet  to  the 
relevant  application  file,  using  the  name 
of  the  applicant  or  unique  case  number 
assigned  by  the  bank. 

(b)  Disclosure  to  applicant.  The  bank 
shall  advise  an  applicant  that; 

(1)  The  information  regarding  race/ 
national  origin,  marital  status,  age,  and 
sex  in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  is  being  requested  to  enable  the 
Federal  Deposit  Insurance  Corporation 
to  monitor  compliance  with  the  Fair 
Housing  and  Equal  Credit  Opportunity 
Acts  which  prohibit  creditors  from 
discriminating  against  applicants  on 
these  bases; 


(2)  The  Federal  Deposit  Insurance 
Corporation  encourages  the  applicant  to 
provide  the  information  requested;  and 

(3)  If  the  applicant  refuses  to  provide 
the  information  concerning  race/ 
national  origin  or  sex,  the  bank  is 
required,  where  possible,  to  note  the 
information  on  the  basis  of  visual 
observations  or  surnames. 

(c)  Record  retention.  Each  bank  shall 
retain  the  records  required  by  9  338.4  for 
25  months  after  the  bank  notifies  an 
applicant  of  action  taken  on  an 
application.  This  requirement  applies  to 
records  of  home  loans  which  are 
originated  by  the  bank  and  subsequently 
sold.  The  Federal  Deposit  Insurance 
Corporation  may  by  written  notice 

extend  the  retention  period,  

*        •        •        •        • 

(f)  OMB  review.  The  Office  of 
Management  and  Budget  has  reviewed 
and  approved  the  collection  of 
information  requirements  contained  in 
this  Part  338. 

(OMB  Control  Number  3064-0046  has  been 
assigned] 

5.  The  sample  form  that  appears  after 
S  338.5  is  revised  and  designated  as 
Appendix  A  to  5  338.4  as  follows: 


•v 


I 
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Appendix  A 
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6.  Section  338.5  is  revised  to  read  as 
follows: 

§  33S.5    Mortgage  lending  of  a  controlled 
entity. 

Any  bank  which  refers  any  applicants 
to  a  controlled  entity  and  which 
purchases  any  home  loans  originated  by 
the  controlled  entity,  as  a  condition  to 
transacting  any  business  with  the 
controlled  entity,  shall  require  the 
controlled  entity  to  enter  into  a  written 
agreement  with  the  bank.  The  written 
agreement  shall  provide  that  the 
controlled  entity  (a)  shall  comply  with 
the  requirements  of  §  5  338.2,  338.3,  and 
338.4,  (b)  shall  open  its  books  and 
records  to  examination  by  the  Federal 
Deposit  Insurance  Corporation,  and  (c) 
shall  comply  with  all  instructions  and 
orders  issued  by  the  Federal  Deposit 
Insurance  Corporation  with  respect  to 
its  home  loan  practices. 

By  Order  of  the  Board  of  Directors. 
Dated;  August  27,  1984. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary- 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  84-AWA-23] 

Revocation  and  Establishment  of 
Compulsory  Reporting  Points;  Hawaii 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  action  reinstates  seven 
Compulsory  Reporting  Points  and 
revokes  five  others  over  the  Pacific 
Ocean  west  and  southwest  of  the  state 
of  Hawaii.  This  amendment 


complements  the  rule  issued  under 
Airspace  Docket  No.  84-AWA-22  which 
reinstates  airspace  associated  with  13 
VOR  Federal  Airways  as  it  existed  prior 
to  August  30, 1984,  due  to  the  suspension 
of  the  relocation  of  the  Honolulu,  HI, 
very  high  frequency  omni-directional 
radio  range  and  tactical  air  navigation 
aid  (VORTAC)  facility. 

dates:  Effective  date— 0901  GMT, 
October  25, 1984.  Comments  must  be 
received  on  or  before  October  24. 1984. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Director,  FAA,  Western- 
Pacific  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  84-AWA- 
23,  Federal  Aviation  Administration, 
P.O.  Box  92007.  Woridway  Postal 
Center,  Los  Angeles,  CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOH  FURTHER  INFORMATION  CONTACT: 

William  C.  Davis.  Airspace  and  Air 
Traffic  Rules  Branch  {AAT-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Coniments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
situation  necessitated  by  a  suspension 
of  the  relocation  of  the  Honolulu,  HI, 
VORTAC,  and,  thus,  was  not  preceded 
by  notice  and  public  procedure, 
comments  are  invited  on  the  rule.  When 
the  comment  period  ends,  the  FAA  will 
use  the  comments  submitted,  together 
with  other  available  information,  to 
review  the  regulation.  After  the  review, 
if  the  FAA  finds  that  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
evaluating  the  effects  of  the  rule  and 
determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71.215  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to:  (1)  Reinstate  BROMS,  SILLS, 
MAKAI,  VANDA,  POTEN.  DOGGY  and 
PALMS  Compulsory  Reporting  Points 
and  (2)  revoke  Compulsory  Reporting 
Points  established  along  certain  VOR 
Federal  Airways  that  were  effective 
August  30, 1984,  and  which  are  no  longer 
appropriate  since  the  Honolulu.  HI 
VORTAC  relocation  has  been 
suspended.  Section  71.215  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 1  find  that  notice  or 
public  procedure  under  5  U.S,C.  553(b)  is 
impractical  and  that  good  cause  exists 
for  making  this  amendment  effective 
coincident  with  the  next  charting  date 
because  of  the  previously  described 
emergency  nature  of  the  change. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicabihty  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service.  FA.^,  in  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of,  and 
Annex  11  to,  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  establishment  of  air 
navigational  facihties  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  ti-affic. 
Their  purpose  is  to  ensure  that  civil 
flying  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sgvereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 


Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Compulsory  Reporting  Points, 
Aviation  safety. 

Adoption  of  the  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  {  71.215  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  amended  (49  FR  27741) 
is  further  amended,  as  follows: 

Broms     [New] 

Lai.  2ri9'll"  N.,  long.  158'31'0e"  W.  (INT 
Honolulu,  HI.  269*.  Lihue,  Hi,  130'  radials). 

Canon    [Removwl] 

INT  South  Kauai,  HI.  288*  radial  and  long. 
182'3ril"W. 

Choko    [Removed] 

LNT  Honolulu,  HI,  252'  radial  and  long. 
160"5309"  W. 

Doggy    [New] 

Let.  21'55'23"  N.,  long.  16ri9'31"  W.  (INT 
South  Kauai,  HI,  271*  radial  and  the  Honolulu 
CTA/FIR  boundary). 

Kaths    [Removed] 

LNT  South  Kauai,  HI.  245"  radial  and  long. 
■161"23'22.6"W. 

Nooni    [Removed] 

LNT  South  Kauai,  HI.  245*  and  Honolulu, 
HI.  289"  radials. 

Makai    [New] 

Ut.  Zl'OlM"  N..  long.  158'01'36"  W.  (INT 
Honolulu.  HL  179'.  Molokai.  HI.  2R2'  radials). 

Palms    [New] 

Ut.  zroSlS"  N.,  long.  157*34'28"  W.  (INT 
Honolulu.  HI.  119*.  and  Molokai.  HI,  262* 

radials). 

Poten    [New] 

Lat.  20'47'03"  N.,  long.  159*28  01"  W.  (INT 
Koko  Head.  HI.  254',  Lihue,  HL  186'  radials). 

Sills    [New] 

Lat.  2ri7'49"  N.,  long.  159*31 '53"  W.  (INT 
Honolulu,  HL  289*.  Lihue,  HL  195*  radiaU). 

Silva     [Removed] 

INT  South  Kauai.  HL  271*  radial  and  long. 
162*45'28.6"  W. 

Vanda    [New] 

Ut.  22*2400"  N.,  long.  161*15'0O"  W.  (INT 
South  Kauai,  HI,  288*  radial,  long.  161*15'00" 
W). 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
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U.S.C  10e(g)  (Revised.  Pub.  L  97-449.  January 
12. 1983));  and  14  CFR  11.68) 

Issued  in  Washington.  D.C.,  on  September 
5.1984. 

lohBW.Baiv. 

Acting  Manager.  Airspace — RuJes  and 
Aeronautical  Information  Division. 
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14  CFR  Part  71 

[AinpM*  Docket  No.  •4-AWA-22] 

Revishxis  to  VOR  Federal  Airways, 
Hawaii 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

summary:  This  action  effectively 
reinstates  13  VOR  Federal  Airways  in 
the  state  of  Hawaii  as  they  existed  prior 
to  August  30. 1984,  due  to  the  suspended 
relocation  of  the  Honolulu,  HI,  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigation  aid 
(VORTAC)  facility.  Complementary 
action  affecting  compulsory  reporting 
points  associated  with  this  rule  are 
being  accomplished  by  separate 
rulemaking  in  Airspace  Docket  No.  84- 
AWA-23. 

DATES:  Effective  date— 0901  GMT, 
October  25, 1984.  Comments  must  be 
received  on  or  before  October  24, 1984. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Director,  FAA,  Western- 
Pacific  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  84-AWA- 
22,  Federal  Aviation  Administration, 
P.O.  Box  92007,  Woridway  Postal 
Center,  Los  Angeles.  CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  918,  800  Independence 
Avenue.  SW..  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACr. 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (AAT-230). 
Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  428-8783. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
action  to  reinstate  13  VOR  Federal 
Airways  as  they  existed  prior  to 
August  30, 1984,  and,  thus,  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71.127  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  reinstate  in  the  state  of  Hawaii,  as 
they  existed  prior  to  August  30,  1984, 
VOR  Federal  Airways:  V-11;  V-12;  V- 
13;  V-14;  V-15;  V-16;  V-2;  V-20;  V-21; 
V-22;  V-4;  V-8;  and  V-9;  due  to  a 
suspension  of  the  relocation  of  the 
Honolulu  VORTAC.  Section  71.127  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 
I  find  that  notice  or  public  procedure 
under  5  U.S.C.  553(b)  is  impractical  and 
that  good  cause  exists  for  making  this 
amendment  effective  coincident  with  the 
next  charting  date  because  of  the 
previously  described  emergency  nature 
of  the  change. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


ICAO  ConBiderations 

As  part  of  this  proposal  related  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service,  FAA,  in  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of,  and 
Annex  11  to,  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  establishment  of  air 
navigational  facilities  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
fiying  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdication  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

VOR  Federal  airways.  Aviation 
safety. 

Adoption  of  the  Amendment  * 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.127  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
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CFR  Part  71)  as  amended  (49  FTi  27740), 
is  further  amended,  as  follows: 
V-ll  [Revised) 

From  INT  Kona,  HI,  323'  and  Upolu  Point, 
HI  211'  radials;  Upolu  Point;  INT  Upolu  Point 
349*  and  Maui,  HI,  060*  radials;  Maui;  INT 
Maui  331*  and  Molokai,  HI,  091'  radials; 
Molokai;  INT  Molokai  262'  and  Honolulu,  HI. 
179'  radials. 

V-12  (Revised) 

From  INT  Lihue,  HI,  195"  and  Honolulu,  HI. 
269"  radials,  38  miles.  35  MSL,  Honolulu: 
Koko  Head.  HI,  14  miles.  25  MSL  INT  Koko 
Head  050"  and  Maui.  HI.  012"  radials. 

V-13  (Revised] 

From  Lihue,  HL  INT  Lihue  145*  and 
Honolulu,  HI,  269*  radials;  INT  South  Kauai. 
HI,  133'  and  Koko  Head,  HI,  254"  radials; 
Koko  Head.  14  miles.  25  MSL  INT  Koko  Head 
050*  and  Molokai  015*  radial  and  the 
Honolulu  FIR/Oceanic  CTA. 

V-14  (New) 

From  LNfT  South  Kauai,  HI,  271*  radial  and 
long.  161'2000"  W.;  50  MSL  long.  159'4200" 
W.;  South  Kauai;  INT  South  Kauai  133"  and 
Koko  Head,  HL  254*  radials;  Koko  Head. 

V-15  (Revised) 

From  INT  South  Kauai.  HI.  288"  radial  and 
long.  161"1500"  W.  50  MSL  long.  159*42  OO" 
W.;  South  Kauai;  Honolulu.  HI;  Koko  Head. 
HI;  Molokai.  HI;  Maui.  HI;  INT  Maui  095"  and 
Hilo.  HI.  336"  radials;  Hilo;  to  INT  Hilo  099* 
radial  and  the  Honolulu  FIR/Oceanic  CTA. 

V-16  (Revised) 

From  Honolulu.  HI.  INT  Honolulu  179*  and 
Lanai.  HI  285*  radial;  Lanai;  Upolu  Point.  HI; 
INT  Upolu  Point  108'  and  Hilo.  HI,  336" 
radials:  Hilo. 

V-2  (Revised) 

From  South  Kauai.  HI.  Lihue.  INT  Lihue 
130'  and  Honolulu.  HI.  269"  radials;  Honolulu. 
Lanai.  HI;  INT  Lanai  106"  and  Upolu  Point, 
HI.  305*  radials;  Upolu  Point;  INT  Upolu  Point 
093'  and  Hilo.  HI  336*  radials;  Hilo.  The 
airspace  within  R-3104A.  R-3104B  and  R- 
3104C  is  excluded. 

V-20  [Revised) 

From  Honolulu.  HI.  INT  Honolulu  134*  and 
Kona.  HI.  308*  radials;  Kona. 

V-21  (Revised) 

From  INT  Honolulu.  HI,  179*  and  Lanai.  HI, 
285*  radials;  Lanai;  INT  Lanai  106*  and  Hilo, 
HI.  033*  radials:  to  INT  Upolu  Point  093° 
radial  and  the  Honolulu  FIR/Oceanic  CI  A. 
The  airspace  within  R-3104  is  excluded. 

V-22  (Revised) 

From  Maui.  HI,  INT  Maui  095*  and  Hilo.  HI, 
321*  radials;  Hilo:  to  INT  Hilo  078*  radial  and 
the  Honolulu  FIR/Oceanic  CTA. 

V-4  [Revised] 

From  Iisrr  Lihue.  HI.  186*  and  Koko  Head. 
HL  254*  radials.  Koko  Head. 

V-«  [Revised] 

From  INT  Honolulu.  HL  179*  and  Molokai. 
HL  262*  radials.  Molokai;  30  miles,  25  MSL 


INT  Molokai  067*  and  Upolu  Point,  HL  010* 
radials. 

V-9  (New) 

From  INT  Lanai,  HI  223*  and  Honolulu,  HI, 
179*  radials,  78  miles,  35  MSL  Honolulu.  The 
airspace  above  FL  300  within  W-321B  is 
excluded. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-44a  January 
12.  1983));  and  14  CFR  11.69) 

Issued  in  Washington.  D.C..  on  September 
4.1984. 

)ohn  W.  Baier, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc  84-24022  Filed  »-ll-«4.  8:«  ami 
MUJNO  COM  4»10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 

[PAP  3H5412/R689;  OPP-FRL-2665-7) 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tolerances  for  Pesticides  In 
Animal  Feeds  Administered  by  the 
Environmental  Protection  Agency;  3,6- 
Bls(2-Chlorophenyl)-1,2.4,5-Tetra2lne 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final 


rule. 


summary:  This  lule  establishes  a  feed 
additive  regulation  to  permit  the 
residues  of  the  acaricide  3.5-bi8(2- 
chlorophenyl)-l,2.4,5-tetrazine  in  apple 
pomace  in  accordance  with  an 
experimental  program.  This  regulation 
to  establish  a  maximum  permissible 
level  of  the  acaricide  in  apple  pomace 
was  requested  in  a  petition  by  NOR-AM 
Chemical  Co. 

EFFECTIVE  DATE:  Effective  on  September 
12.  1984. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (FAP 
3H5412/R6e9],  may  be  submitted  to  the; 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC.  20460. 

for  further  information  CONTACT: 

By  mail: 

Jay  EUenberger.  Product  Manager  (PM) 
12,  Registration  Division  (TS-767C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  202,  CM  «2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703- 
557-2386). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  August  1, 1984  (49  FR  30791). 
which  announced  that  .\OR  AM 


Chemical  Co.,  Wilmington,  DE  19803. 
had  submitted  a  feed  additive  petition 
proposing  to  amend  21  CFR  Part  581  by 
establishing  a  regulation  to  permit 
residues  of  the  acaricide  3,6-bi8(2- 
chlorophenyI)-1.2.4.5-tetrarine  in  apple 
pomace  at  20.0  parts  per  million  (ppm) 
resulting  from  application  of  3,6-bi8(2- 
chlorophenyl)-1.2,4,5-tetrazine  to  apples 
in  connection  with  an  experimental  use 
permit 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  pesticide  may  be  safely  used  in 
the  prescribed  manner  when  such  use  is 
in  accordance  with  the  label  and 
labeling  registered  pursuant  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended 
(86  StaL  751,  7  U.S.C.  135(a)  et  seq.).  It 
has  further  been  determined  that  since 
residues  of  the  pesticide  may  result  in 
apple  pomace  from  the  agricultural  use 
provided  for  in  the  experimental  use 
permit,  the  feed  additive  regulation 
should  be  established  and  should 
include  a  tolerance  limitation. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerance 
include  a  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  2.8 
milligrams  (mg)/kilogram  {kg)/day  (40 
ppm);  a  26-week  feeding  study  in  dogs 
with  a  no-observed-effect  level  (NOEL) 
of  1.25  mg/kg/day  (50  ppm);  a  rat 
teratology  study  with  a  NOEL  of  1.280 
mg/kg/day  for  maternal  toxicity  and 
teratogenic  and  fetotoxic  NOEL  of  3,200 
mg/kg/day  (highest  dose  tested);  and  a 
rabbit  teratogenicity  study  with  a  NOEL 
of  1,000  mg/kg/day  for  fetotoxicity  and 
maternal  toxicity.  Studies  on 
mutagenicity  demonstrated  negative 
potential. 

Based  on  the  26-week  dog  feeding 
study  with  a  1.25  mg/kg/day  NOEL  and 
using  a  safety  factor  of  2,000,  the 
acceptable  daily  intake  (ADl)  for  man  is 
0.000625  mg/kg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
resulting  from  the  established  temporary 
tolerance  of  1.0  ppm  for  residues  in  or  on 
apples  and  the  proposed  tolerance  for 
residues  in  milk,  fat,  meat  and  meat 
byproducts  of  cattle  (except  liver  and 
kidney)  at  0.01  ppm,  in  cattle  liver  at  0.1 
ppm  and  in  cattle  kidney  at  0.05  ppm  is 
0.0434  mg/day  for  a  60-kg  person.  The 
resulting  percent  Acceptable  Daily 
Intake  (ADI)  occupied  is  115.70. 

The  Agency  is  concerned  when  the 
percent  ADI  occupied  for  a  given 
product  exceeds  100;  however,  in  this 
instance,  the  NOEL  from  which  the  ADI 
was  determined  is  based  on  effects 
found  to  be  reversible  after  subchronic 
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feeding  of  test  animals  at  dose  levels 
substantially  higher  than  the  NOEL.  In 
addition,  toxic  doses  are  difficult  to 
obtain  in  animal  studies  because  of  low 
solubility  and  relatively  low  absorption 
of  orally  administered  doses.  The  2,000- 
fold  safety  factor  is  a  provisional  safety 
factor  used  when  a  1-year  dog  feeding 
study  is  not  available.  Based  on  these 
considerations  and  available  toxicology 
data,  the  Agency  believes  that  the  use  of 
this  chemical  on  apples  is  acceptable. 

The  metabolism  of  3,6-bis(2- 
chlorophenyl)-l,2,4,5-tetrazine  is 
adequately  understood  for  this  use,  and 
an  adequate  analytical  method,  liquid 
chromatography,  is  available  for 
enforcement  purposes.  No  actions  are 
currently  pending  against  registration  of 
this  acaricide. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated, 
and  the  Agency  concludes  that  the 
pesticide  may  be  safely  used  in  the 
prescribed  manner  when  such  use  is  in 
accordance  with  the  label  and  labeling 
registered  pursuant  to  FIFRA.  as 
amended  (86  Stat.  973,  89  Stat.  751,  7 
U.S.C.  135(a)  et  seq.)  and  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4.  1981  (46  FR  24945). 

(Sec.  409(c)(1).  72  Stat  1786  [21  U.S.C. 
348(c)(1))) 

List  of  Subjects  in  21  CFR  Part  561 

Feed  additives.  Pesticides  and  pests. 


Dated:  August  22.  1984. 
Steven  Schatzow. 

Director,  Office  of  Pesticide  Programs. 

PART  561— [AMENDED] 

Therefore.  21  CFR  Part  561  is 
amended  by  adding  new  §  561.92,  to 
read  as  follows: 

§  561.92    3,6-as(2-chloroph«nyl)-1,2,4.5- 
tetrazln*. 

A  tolerance  of  20.0  parts  per  million  is 
established  for  residues  of  the  acaricide 
3.6-bis(2-chlorophenyl)-l,2,4.5-tetrazine 
in  apple  pomace  resulting  from 
application  of  the  acaricide  to  apples. 
Such  residues  may  be  present  therein 
only  as  a  result  of  the  application  of  the 
acaricide  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  number  45639-EUP-14  that 
expires  March  15,  1985. 

|FR  Doc  M-J.i-'I6  hind  9- 11-84:  8:45  am] 
BILUNG  COOE  6540-50-11 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms        | 

27  CFR  Parts  4,  5,  and  7 

(T.D.  ATF-180,  Ref:  Notice  Nos.  313,  362, 
375.  394,  and  407) 

Labeling  and  Advertising  Regulations 
Under  ttie  Federal  Alcohol 
Administration  Act;  Correction 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (.'^TFj,  Treasury. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  on  the  labeling  and  advertising 
of  wine,  distilled  spirits,  and  malt 
beverages  which  appeared  in  the  issue 
of  August  8, 1984  (49  FR  31667).  The 
action  is  necessary  to  correct  technical 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  P.  Ficaretta  (202-566-7626). 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  84-20G97  appearing  on  page  31667 
in  the  issue  of  Wednesday,  August  8, 
1984.  make  the  following  correction; 

§5.42    [Corrected] 

On  page  31673.  second  column  under 
§  5.42  Prohibited  practices,  paragraph 
(b)(5)(ii)  should  read:  "It  is  part  of  the 
bona  fide  name  of  a  permittee  or  retailer 
for  whom  the  distilled  spirits  are 
bottled;  or  " 

In  addition,  the  following  paragraph, 
which  also  presently  reads  as 
"(bl(5)(ii),"  should  be  changed  to 
'■(b)(5)(iii)" 


Approved:  September  4.  1984. 
W.T.  Drake, 

Acting  Director. 

(FR  Dot  M-23987  Filed  9-11-84.  8:46  am) 
BILLING  COOE  4S10-31-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

(AD-FRL- 2634-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Reference 
Methods;  Method  105  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  action  revises  "Method 
105,  Determination  of  Mercury  in 
Wastewater  Treatment  Plant  Sewage 
Sludges."  Changes  in  the  sampling  and 
analytical  procedure,  which  will 
improve  the  precision  and  accuracy  of 
the  method,  are  being  made  as  a  result 
of  field  and  laboratory  evaluations  of 
the  method. 

In  addition,  it  corrects  an  error  in 
Methods  101  and  lOlA  which  resulted 
when  several  sentences  are 
inadvertently  deleted  before 
publication. 

EFFECTIVE  DATE:  September  12, 1984. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  new 
source  performance  standard  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  within  60 
days  of  today's  publication  of  this  rule. 
Under  section  307(b)(2)  of  the  Clean  Air 
Act.  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Docket.  Docket  Number  A-83-31, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  at  Central  Docket 
Section  (LE-131),  West  Tower  Lobby, 
Gallery  1,  Waterside  Mall,  401  M  Street, 
SW.,  Washington.  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  McAlister  or  Mr.  Roger 
Shigehara,  Emission  Measurement 
Br.mch.  Emission  Standards  and 
Engineering  Division  (MD-19J.  U.S. 
EJnvironmental  {Protection  Agency, 
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Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2237. 
SUPPLEMENTARY  INFORMATION:  The 

revised  Method  105  differs  from  the 
present  method  as  follows:  (1)  A  sludge- 
blending  procedure  has  been  added;  (2) 
the  sludge  sample  size  has  been 
increased  from  3.0  liters;  and  (3)  twenty- 
mi  portions  of  wet  sludge  are  taken  for 
mercury  analysis  rather  than  the  0.2-g 
portions  of  dried  sludge  now  required. 

Public  Participation 

The  revisions  were  proposed  and 
published  in  the  Federal  Register  in 
November  1983  [48  FR  51064).  The 
opportunity  to  request  a  public  hearing 
was  presented  to  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
revisions,  but  no  person  desired  to  make 
an  oral  presentation.  The  public 
comment  period  was  from  November  4, 
1983.  to  January  8, 1984.  Two  comment 
letters  were  received  concerning  issues 
relative  to  the  proposed  revisions.  The 
comments  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made. 

Cominents  and  Changes  To  The 
Proposed  Method  Revisions 

Two  comments  letters  were  received 
on  the  proposed  revisions.  The 
comments  and  responses  are 
summarized  in  this  preamble.  Some  of 
the  comment  letters  contained  multiple 
comments. 

1.  One  commenter  reported  that  the 
aqua  regia  digestion  procedure 
described  in  Method  105  did  not  give 
valid  results.  He  recommended  that  the 
sulfuric  acid  digestion  specified  in 
Environmental  Protection  Agency 
Methods  245.1  and  245.5  be  used 
instead. 

EPA  has  successfully  used  the  aqua 
regia  digestion  and  has  received  no 
other  negative  comments  about  it. 
However,  under  §  60.8(b),  the 
Administrator  can  approve  alternative 
procedures  which  can  be  demonstrated 
to  give  acceptable  results. 

2.  One  commenter  reported  that  he 
had  obtained  adequate  homogenization 
of  3-liter  sludge  samples  by  hand 
blending  and  kneading  the  samples  in  a 
heavy  plastic  bag.  The  relative  standard 
deviation  for  the  samples  ranged  from 
2.8  to  29.98  percent.  He  noted  that  the 
cost  of  the  equipment  for  mechnical 
mixing  could  be  as  much  as  $2,100  and 
questioned  whether  the  expense  was 
justified  if  manual  mixing  could  produce 
adequate  sample  precision. 

Method  105  now  requires  15-liter 
samples  which  are  much  larger  than  the 


3-liter  samples  measured  by  this 
commenter.  During  collaborative  testing 
of  the  method,  EPA  determined  that 
manual  mixing  of  these  large  samples 
could  not  provide  adequate 
homogenization,  but  the  mechanical 
blending  procedure  described  in  Method 
105  did  produce  adequate  mixing. 
Because  a  homogeneous  sample  is 
necessary  to  obtain  consistent  results. 
EPA  believes  that  mechanical  mixing  of 
samples  is  required  and  that  the  need 
for  representative  samples  justifies  the 
added  expense. 

3.  Another  commenter  noted  that 
unless  the  sludge  charging  rate,  Q.  in  the 
equation  in  §  61.54  for  calculating 
mercury  emissions,  was  on  a  dry  basis, 
the  equation  would  overestimate  the 
emission  rate.  This  commenter 
suggested  that  this  be  corrected  by 
dividing  the  charging  rate  by  the  weight 
fraction  of  solids,  F„. 

EPA  agrees.  The  equation  in  §  61.54 
(3)(d)  has  been  changed  so  that  the 
sludge  charging  rate  will  be  on  a  dry 
basis. 

4.  One  commenter  thought  that  in 
Appendix  B.  Section  5.1,  m  is  the  mass 
of  mercury  in  the  aliquot  analyzed,  not 
the  mass  in  the  digested  sample. 

EPA  agrees  that  m  is  the  mass  of 
mercury  in  the  aliquot  of  digested 
sample  analyzed  instead  of  the  whole 
digested  sample  and  has  made  the 
necessary  change. 

5.  One  commenter  wrote  that  the 
solids  content  after  mixing  in  the  mortar 
mixer,  F„,  has  no  place  in  Equation 
105-4.  The  commenter  thought  that 
Equation  105-4  should  read  as  follows: 

M  =  C„(avg)/F* 

EPA  agrees  Equation  105-4  was 
incorrect  and  has  corrected  the  equation 
as  shown  above. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purposes  of 
the  proposed  and  promulgated  rule  and 
EPA  responses  to  significant  comments, 
the  contents  of  the  docket  will  serve  as 
the  record  in  case  of  judicial  review 
(Section  307(d)(7)(A)]. 


Miscellaneous 

This  rulemaking  would  not  impose 
any  additional  emission  measurement 
requirements  on  any  facilities.  Rather, 
the  rulemaking  would  simply  revise  an 
existing  test  method  associated  with 
emission  measurement  requirements 
that  would  apply  irrespective  to  this 
rulemaking. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices;  and  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Pursuant  to  the  provisions  of  5  U.S.C. 
6<15(b),  EPA  must  consider  the  economic 
effect  of  this  standard  on  small  entities. 
Most,  if  not  all,  of  the  facilities  covered 
by  this  regulation  are  owned  by  State  or 
local  governments  would  not  be  small 
entities. 

This  proposed  rulemaking  is  issued 
under  the  authority  of  sections  112, 114. 
and  301(a)  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7412,  7414,  and 
7601(a)), 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control.  Aluminum. 
Ammonium  sulfate  plants.  Asphalt, 
Cement  industry.  Coal  copper,  Electric 
power  plants.  Glass  and  glass  products. 
Grains,  Intergovernmental  relations. 
Iron.  Lead,  Metals,  Metallic  Minerals, 
Motor  vehicles.  Nitric  acid  plants.  Paper 
and  paper  products  industry,  Petroleum. 
Phosphate,  Sewage  disposal.  Steel, 
sulfuric  acid  plants.  Waste  treatment 
and  disposal.  Zinc,  Tires,  Incorporation 
by  Reference,  Can  surface  coating. 
Sulfuric  acid  plants.  Industrial  organic 
chemicals,  Organic  solvent  cleaners. 
Fossil  fuel  steam  generators.  Fiberglass 
insulation.  Synthetic  fibers. 

Dated:  September  5, 1964. 
William  D.  RuckeUhaus, 

Administrator 

PART  61— [AMENDED] 

40  CFR  Part  61  is  amended  by  revising 
!  61.54  and  Methods  101,  lOlA.  and  105 
of  Appendix  B  to  read  as  follows: 

1.  In  S  61.54.  paragraphs  (c)(1).  (c)(3). 
and  (d)  are  revised  as  follows: 
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§ei.S4    Sludg*  sampNng. 

•  *  *  •  • 

(c)  *  *  * 

(1)  The  sludge  shall  be  sampled 
according  to  Method  105 — 
Determination  of  Mercury  in 
Wastewater  Treatment  Plant  Sewage 
Sludges.  A  total  of  three  composite 
samples  shall  be  obtained  within  an 
operating  period  of  24  hours.  When  the 
24-hour  operating  period  is  not 
continuous,  the  total  sampling  period 
shall  not  exceed  72  hours  after  the  first 
grab  sample  is  obtained.  Samples  shall 
not  be  exposed  to  any  condition  that 
may  result  in  mercury  contamination  or 
loss. 
•        •        •        •        • 

(3)  The  sampling,  handling, 
preparation,  and  analysis  of  sludge 
samples  shall  be  accomplished 
according  to  Method  105  in  Appendix  B 
of  this  part. 

(d)  The  mercury  emissions  shall  be 
determined  by  use  of  the  following 
equation. 


E«.= 


MQF, 


imUvfl 


.1000 


where; 

Eh,  =  Mercury  emissions,  g/day. 

M  =  Mercury  concentration  of  sludge  on  a  dry- 
solids  basis,  fLglg. 

Q  =  Sludge  changing  rale,  kg/day. 

F.™  =  Weight  fraction  of  solids  in  the 
collected  sludge  after  mixing. 

•  •  •  *  • 

2.  In  Appendix  B,  Method  101,  Section 
8.3,  last  paragraph,  by  replacing  the 
third  sentence  with  the  following  two 
sentences.  "If  conditions  (1)  and  (2)  are 
met,  attach  the  bottle  section  to  the 
bubbler  section  of  the  aeration  cell. 
Pipet  5  ml  of  stannous  chloride  solution 
into  the  aeration  cell  through  the  side 
arm,  and  immediately  stopper  the  side 
arm." 

3.  In  Appendix  B,  Method  lOlA, 
Section  8.2,  last  paragraph,  replace  the 
seventh  sentence  with  the  following 
sentence.  "Now  add  5  ml  of  tin  (II) 
solution  to  the  aeration  bottle  through 
the  side  arm,  an.^  immediately  stopper 
the  side  arm." 

4.  Test  Method  105  of  Appendix  B  is 
revised  as  follows: 

Appendix  B — Test  Methods 


Method  105— Detanntnation  of  Mecury  in 
Wastewater  Treatment  Plant  Sewage  Sludge 

1.  Applicability  and  Principle.  1.1 
Applicability.  This  method  applies  to  tiie 
determination  of  total  organic  and  inorganic 
mercury  (Hg)  content  in  sewage  sludges.  The 
fdnge  of  this  method  is  OJ  to  5  fi,g/g;  it  may 


be  extended  by  increasing  or  decreasing 
sample  size. 

1.2    Principle.  Time-composite  sludge 
samples  are  withdrawn  from  the  conveyor 
belt  after  dewatering  and  before  incineration 
or  drying.  A  weighed  portion  of  the  sludge  is 
disgested  in  aqua  regia  and  oxidized  by 
potassium  permanganate  fKMn04).  Hg  in  the 
digested  sample  is  then  measured  by  the 
conventional  spectrophotometric  cold-vapor 
technique. 

2.  Apparatus.  2.1     Sampling. 

2.1.1  Container.  Plastic,  50-liter. 

2.1.2  Scoop.  To  remove  950-ml  (1-qt.) 
sludge  sample. 

2.2  Sludge  Sample  Preparation. 

2.2.1  Mixer.  Mortar  mixer,  wheelbarrow- 
type.  57-liter  (or  equivalent)  with  electricity 
driven  motor. 

2.2.2  Blender.  Waring-type,  2-liter.  (Note: 
Mention  of  specific  trade  names  does  not 
constitute  endorsement  Ijy  the  Environmental 
Protection  Agency.) 

2.2.3  Scoop.  To  remove  100-ml  and  20-ml 
samples  of  blended  sludge. 

2.3  .Analysis.  Same  as  Method  101. 
Sections  5.3  and  5.4.  except  for  the  following: 

2.3.1  Balance.  The  balance  of  Method  101. 
Section  5.3.17,  is  not  needed. 

2.3.2  Filter  Paper.  S  and  S  No.  588  (or 
equivalent). 

3.  Reagents.  3.1    Water.  Same  as  Method 
lOlA.  Section  6.1.1. 

3.2  Aqua  Regia.  Prepare  immediately 
before  use  Carefully  add  one  volume  of 
concentrated  nitric  acid  (HNOi)  to  three 
volumes  of  concentrated  hydrochloric  acid 
(HCl). 

3.3  Antifoam  B  Silicon  Emulsion.  J.T 
Baker  Company  (or  equivalent). 

3.4  Mercury  (II)  Stock  Solution.  1  mg  Hg/ 
ml.  Completely  dissolve  135.4  mg  of  ACS 
reagent-grade  HgCli  in  75  ml  of  water,  add  10 
ml  of  concentrated  H.NOj.  and  adjust  the 
volume  to  lOao  ml  with  water.  Mix 
thoroughly.  (This  solution  is  stable  for  at 
least  1  month.) 

3.5  Intermediate  Mercury  Standard 
Solution.  10  pig  Hg/ml.  FVepare  fresh  weekly. 
Pipe!  5.0  ml  of  the  Hg  stock  solution  into  a 
500-ml  volumetric  flask,  and  add  20  ml  of  the 
15-percent  HNOo  solution.  Adjust  the  volume 
to  5O0  ml  with  water.  Thoroughly  mix  the 
solution. 

3.6  Working  Mercury  Standard  Solution, 
200  ng  Hg/ml.  Prepare  fresh  daily.  Pipet  5.0 
ml  of  the  "Intermediate  Mercury  Standard 
Solution"  into  a  250-ml  volumetric  flask.  Add 
20  ml  of  15-percent  HNO3.  and  ad)ust  the 
volume  to  250  ml  with  water.  Mix  thoroughly 

3.7  Tin  (II)  Solution.  Sodium  Chloride- 
Hydroxylamine  Solution,  15-Percent  Nitric 
Acid,  and  Potassium  Permanganate  Solution. 
Same  as  Method  lOlA,  Section  6.2. 

4.  Procedure  4.1     Sludge  Sampling. 
Withdraw  equal-volume  increments  of  sludge 
[for  a  total  of  at  least  15  liters  {16-qt.))  at 
intervals  of  30  min  over  an  8-hr  period,  and 
place  in  a  rigid  plastic  container. 

4.2    Sludge  Mixing.  Transfer  the  entire  15- 
liter  sample  to  a  57-liter  capacity  (2-ft') 
mortar  mixer.  Mix  the  sample  for  a  minimum 
of  30  min  at  30  rpm.  Using  a  200-ml  beaker, 
take  six  100-ml  portions  of  sludge,  and 
combine  in  a  2-liter  blender.  Blend  sludge  for 
5  min;  add  water  as  necessary  to  give  a  fluid 


consistency.  Immediately  after  stopping  the 
blender,  use  a  50-nil  t>eaker  to  withdraw  four 
20-ml  portions  of  blended  sludge,  and  place 
them  in  separate,  tared  125-niI  Erlenmeyer 
flasks.  Reweigh  each  flask  to  determine  the 
exact  amount  of  sludge  added.  (Use  three^of 
the  samples  to  determine  the  mercury  content 
in  the  sludge,  and  use  the  fourth  to  measure 
the  solids  content  of  the  blended  sludge.) 

4.3  Solids  Content  of  Blended  Sludge.  Dr>' 
one  of  the  20-ml  blended  samples  from 
Section  4.2  in  an  oven  at  105  '  C  to  constant 
weight.  Cool  in  a  desiccator,  and  weigh  and 
record  the  dry  weight  of  the  sample. 

4.4  Aqua  Regia  Digestion  of  Blended 
Samples.  To  each  of  the  three  remaining  20- 
ml  samples  from  Section  4.2,  add  25  ml  of 
aqua  regia,  and  digest  the  samples  on  a  hot 
plate  at  low  heat  (do  not  boil)  for  30  min,  or 
until  samples  are  a  pale  yellow-brown  color 
md  are  void  of  the  dark  brown  color 
characteristic  of  organic  matter.  Remove  from 
the  hot  plate,  and  allow  to  cool. 

Filter  each  digested  sample  separately 
through  an  S  and  S  No.  588  Tilter.  or 
equivalent,  and  rinse  the  filter  contents  with 
50  ml  of  water.  Transfer  the  Hltrate  and  filter 
washing  to  a  100-ml  volumetric  flask,  and 
carefully  dilute  to  volume  with  water. 

4.5  Solids  Content  of  Sludge  Before 
Blending.  Using  a  200-ml  beaker,  remove  two 
100-ml  portions  of  mixed  sludge  from  the 
mortar  mixer,  and  place  in  separate,  tared 
400-ml  beakers.  Reweigh  each  beaker  to 
determine  the  exact  amount  of  sludge  added. 
Dry  in  an  oven  at  105  'C,  and  cool  in  a 
desiccator  to  constant  weight. 

4.6  Analysis  for  Mercury.  The  same  as 
Method  lOlA,  Sections  7.4  and  8,  except  for 
the  following  variation. 

4.6.1     Spectrophotometer  and  Recorder 
Calibration.  The  mercury  response  may  be 
measured  by  either  peak  height  or  peak  area. 
.Note:  The  temperature  of  the  solution  affects 
the  rate  at  which  elemental  Hg  is  released 
from  solution  and.  consequently,  it  affects  the 
shape  of  the  absorption  curve  (area)  and  the 
point  of  maximum  absorbance  (peak  height). 
Therefore,  to  obtain  reproducible  results, 
bring  all  solutions  to  room  temperature 
before  use. 

Set  the  spectrophotometer  wavelength  to 
253.7  nm.  Make  certain  the  optical  cell  is  at 
the  minimum  temperature  that  will  prevent 
water  condensation  from  occurring.  Then  set 
the  recorder  scale  as  follows:  Using  a  25-mI 
graduated  cylinder,  add  25  ml  of  water  to  the 
aeration-cell  bottle.  Add  three  drops  of 
Antifoam  B  to  the  bottle,  and  then  pipet  5.0 
ml  of  the  working  Hg  standard  solution  into 
the  aeration  cell. 

Note. — Always  add  the  Hg  containing 
solution  to  the  aeration  cell  after  the  25  ml  of 
water. 

Place  a  Teflon-coated  stirring  bar  in  the 
bottle.  Add  5  nil  of  15-percent  HNOi  and  5  ml 
of  5-percent  KMn04  to  the  aeration  bottle, 
and  mix  well.  Next,  attach  the  bottle  section 
to  the  bubbler  section  of  the  aeration  cell, 
and  make  certain  that:  (1)  the  exit  arm 
stopcock  of  the  aeration  cell  (Figure  105-3)  is 
closed  (so  that  Hg  will  not  prematurely  enter 
the  optical  ceH  When  the  reducing  agent  is 
being  added),  and  (2)  there  is  no  flow  through 
the  bubbler.  Add  5  ml  of  sodium  chloride- 
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hydroxylamine  solution  to  the  aeration  bottle 
through  the  side  arm,  and  mix.  If  the  solution 
does  not  become  colorless,  add  additional 
•odium  chloride-hydroxylamine  solution  in  1- 
ml  increments  until  the  solution  is  colorless. 
Now  add  5  ml  of  tin  (II)  solution  to  the 
aeration  bottle  through  the  side  arm.  and 
immediately  stopper  the  side  arm.  Stir  the 
solution  for  15  sec,  turn  on  the  recorder,  open 
the  aeration  cell  exit  arm  stopcock,  and  then 
immediately  initiate  aeration  with  continued 
stirring.  Determine  the  maximum  absorbance 
of  the  standard,  and  set  this  value  to  read  90 
percent  of  the  recorder  full  scale. 

5.  Calculations. 

5.1     Nomenclature. 

C„  =  Concentration  of  Hg  in  the  digested 

sample,  ^ig/g. 
Frt,=  Weight  fraction  of  solids  in  the  blended 

sludge. 
Fun  =  Weight  fraction  of  solids  in  the 

collected  sludge  after  mixing. 
M  =  Hg  content  of  the  sewage  sludge  (on  a 

dry  basis),  ng/g.  . 

m  =  Mass  of  Hg  in  the  aliquot  of  digested 

sample  analyzed,  fig. 


mV, 


V,  =  Volume  of  digested  sample  analyzed,  ml. 

V,  =  Volume  of  digested  sample,  ml. 

W,=  Weight  of  empty  sample  flask,  g. 

Wfc  =  Weight  of  sample  flask  and  sample,  g. 

W„= Weight  of  sample  flask  and  sample 

after  drying,  g. 
Wt  =  Weight  of  empty  sample  beaker,  g. 
Wfc,  =  Weight  of  sample  beaker  and  sample. 

8- 
Wbd  =  Weight  of  sample  beaker  and  sample 

after  drying,  g. 

5.2    Mercury  Content  of  Digested  Sample 
[Wet  Basis).  For  each  sample,  correct  the 
average  maximum  absorbance  of  the  two 
consecutive  samples  whose  peak  heights 
agree  with  ±3  percent  of  their  average  for 
the  contribution  of  the  blank.  Use  the 
calibration  curve  and  these  corrected 
averages  to  determine  the  final  Hg 
concentration  in  the  solution  cell  for  each 
sludge  sample. 

Calculate  the  total  Hg  content  in  each  gram 
of  digested  sample  correcting  for  any 
dilutions  made  to  bring  the  sample  into  the 
working  range  of  the  spectrophotometer  and 
for  the  weight  of  the  sludge  portion  digested. 


V.fW^-  W,) 


Eq.  105-1 


5.3  Solids  Content  of  Blended  Sludge. 
Determine  the  solids  content  of  the  20-ml 
aliquot  dried  in  the  oven  at  105  'C  (Section 
4.3J. 

W^-W„ 

F.b  =  l— .  Eq.  105-2 

W^-W, 

5.4  Solids  Content  of  Bulk  Sample  (after 
mixing  in  mortar  mixer).  Determine  the  solids 
content  of  each  100-ml  aliquot  (Section  4.5), 
and  average  the  results. 


F„=l- 


W,.- W^ 


Eq.  105-3 


5.5    Mercury  Content  of  Bulk  Sample  (Dry 
Basis).  Average  the  results  from  the  three 
samples  from  each  8-hr  composite  sample, 
and  calculate  the  Hg  concentration  of  the 
composite  sample  on  a  dry  basis. 


M  = 


Cmtavg) 


Eq.  105-4 
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40  CFR  Part  62 
[A-6-FRL- 2667-6] 

Arkansas  Plan  for  Controlling  Total 
Reduced  Sulfur  Emissions  From  Kraft 
Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rulemaking. 


SUMMAMY:  This  notice  approves 
Arkansas"  plan  for  controUin^g  total 
reduced  sulfur  (TRS)  emissions  from 
existing  kraft  pulp  mills  which  was 
submitted  by  the  Governor  on  February 

28. 1983.  Arkansas'  plan  was  submitted 
in  response  to  the  publication  of 
emission  control  guidelines  by  the 
Administrator  under  section  111(d)  of 
the  Clean  Air  Act,  as  amended.  The 
plan,  alon^  with  the  clarification  letter 
dated  August  6, 1981,  and  the  repsonses 
to  the  State's  August  30, 1983 
information  request  letter,  satisfies 
EPA's  requirement  for  adoption  and 
submittal  of  a  plan  to  control  TRS.  The 
proposed  approval  was  published  on 
February  13, 1984  at  49  FR  5358.  One 
comment  was  received  which  is  being 
addressed  in  this  notice. 

EFFECTIVE  DATE:  Effective  on  October 

12. 1984. 

ADDRESSES:  Reference  material  is 
available  for  inspection  diuing  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  6,  Air  &  Waste  Management 
Division,  Air  Branch.  State 
Implementation  Plan  Section,  1201 
Elm  Street,  Dallas,  Texas  75270 
Arkansas  Department  of  Pollution 
Control  &  Ecology,  Air  &  Hazardous 
Materials  Division,  8001  National 
Drive,  Little  Rock,  Arkansas  72209. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathryn  M.  Griffith  at  the  EPA  Region  6 
address  above  or  call  (214)  767-9853. 
SUPPLEMENTARY  INFORMATION:  On 
February  28, 1983,  the  Governor  of 
Arkansas,  after  adequate  notice  and 
public  hearing,  submitted  the  State's 
plan  for  controlling  total  reduced  sulfur 
emissions  from  existing  kraft  pulp  mills. 
This  plan  was  adopted  by  the  Arkansas 
Commission  on  Pollution  Control  and 
Ecology  on  January  28,  1983.  The  State 
has  adopted  this  plan  to  establish 
emission  limitation  for  TRS  from  the 
pulp  paper  industry.  The  State  haa 
identified  existing  facilities  and 
established  emission  limits  for  these 
facilities.  In  accordance  with  40  CFR 
60.24(e).  the  compliance  schedules  for 
each  Kraft  Paper  Mill  will  be  submitted 
to  EPA  for  approval  after  appropriate 
public  hearings  have  been  held,  as 
prescribed  in  S  60.23. 

EPA  reviewed  this  plan  and 
developed  an  evaluation  report.'  which 


'  EPA  Review  of  Arkansat'  lll[dj  plan  for  the 
Control  of  Total  Reduced  Sulfur  from  Kraft  Pulp 
Mills  and  Addendum  to  EPA  Review  of  Arkan»ai 
111(d)  Plan  for  Total  Reduced  Sulfur 
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is  based  on  the  requirements  of  section 
lll[d)  of  the  Clean  Air  Act  of  1977,  as 
amended,  40  CFR  Part  60  Subpart  B  and 
an  EPA  guideline  document  titled  "Kraft 
Pulping— Control  of  TRS  Emissions  from 
Existing  Kfills."  This  evaluation  report  is 
available  for  inspection  during  normal 
business  hours  at  the  EPA  Region  8 
Office  and  the  other  addresses  hsted 
above. 

As  submitted,  the  plan  did  not 
adequately  demonstrate  that  the  State 
had  the  requisite  authority  to  disclose 
emission  data  to  the  public  upon  the 
public's  request.  However,  when  EPA 
approved  Arkansas'  general 
implementation  plan  submitted  pursuant 
to  the  provisions  of  section  110(a)  of  the 
Clean  Air  Act,  EPA  provided  rulemaking 
for  making  such  data  available  under  40 
CFR  62.852.  This  provision  is 
appropriate  for  use  in  disclosing 
emission  data  from  sources  covered  by 
this  TRS  plan. 

The  State  adopted  EPA  Test  Method 
16  and  allows  alternate  test  methods  to 
be  used  with  the  approval  of  the 
Director  of  the  Arkansas  Department  of 
Pollution  Control  and  Ecology.  A  letter 
of  clarification  dated  August  8, 1981, 
states  that  the  State  will  seek  approval 
from  the  Regional  Administrator  before 
approving  any  alternative  testing 
methods.  That  letter  has  already  been 
approved  as  part  of  40  CFR  Part  62. 

EPA  has  recommended  emission 
standards  in  the  guideline  document  for 
existing  kraft  pulp  mills.  But  as  stated  in 
40  CFR  80.24(d).  "states  may  balance  the 
emission  guidelines,  compliance  times, 
and  other  information  provided  in  the 
applicable  guideline  document  against 
other  factors  of  public  concern  in 
establishing  emission  standards  .  .  ." 
The  recommended  guideline  limits  and 
Arkansas'  limits  are  as  follows: 
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The  Arkansas  111(d)  plan  for  TRS  is 
estimated  to  reduce  total  statewide 
emissions  of  TRS  by  90  percent.  Meeting 
EPA's  limits  would  give  the  State  an 
additional  5  percent  reduction  in  TRS 
but.  in  many  cases,  would  double  the 
cost  to  the  companies.  The  table  below 
(from  the  111(d)  plan)  summarizes  the 
TRS  emissions  from  the  1980  emission 
inventory  for  each  source  and  the 


maximum  allowable  emission  rate  at 
final  compliance.  The  last  column  shows 
the  percent  decrease  in  TRS  emission 
for  each  source  at  final  compliance. 
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On  August  30. 1983,  the  State 
requested  further  information  from  the 
affected  sources  to  further  justify  the 
deviation  from  EPA's  limits.  This  was 
discussed  in  detail  in  the  proposed 
approval  and  is  included  as  an 
addendum  to  the  evaluation  report. 

Public  Conunents 

Comment — One  public  comment 
received  on  the  proposed  approval  was 
that  another  public  hearing  be  held  on 
the  111(d)  plan. 

Response — On  December  17, 1982,  the 
Arkansas  Conomission  on  Pollution 
Control  and  Ecology  (ACPCE)  published 
a  public  hearing  notice  on  the  111(d) 
Plan  in  two  Little  Rock  newspapers  for 
statewide  circulation.  The  news  release 
was  also  issued  statewide  to  325 
different  news  media  and  copies  of  the 
111(d)  Plan  were  made  available  at  30 
State  depositories  (libraries).  The  pubhc 
hearing  was  held  on  January  17,  1983,  30 
days  after  the  notice  was  published.  The 
state  met  all  of  EPA's  requirements  for 
public  hearings  listed  in  40  CFR  60.23 
and  the  state's  public  hearing  provided 
full  opportunity  for  public  comment. 
EPA  has  reviewed  the  comments  made 
at  the  state's  hearing  and  considered 
them  in  deciding  whether  to  approve 
this  plan.  No  further  public  hearing  is 
required. 

Comment — The  commenter  feels  that 
the  public  should  be  made  aware  of  the 
state's  plan  to  change  the  EPA's 
guidelines  for  TRS  emissions  from  20 
parts  per  million  (ppm)  to  a  40  ppm  limit. 

Response — At  the  April  30, 1980, 
public  hearing  on  the  111(d)  plan  for 
TRS.  the  State  addressed  the  fact  that 
they  are  proposing  standards  which 
vary  from  EPA's  guideline  limits. 
Moreover,  EPA's  proposed  rulemaking 
on  the  plan  informed  the  public  of  the 
plan's  content  and  provided  an 
opportunity  for  the  public  to  comment 
on  it. 

EPA's  emission  limits  are 
recommended  limits  and  not 


requirements  that  the  states  must  adhere 
to  since  TRS  is  a  Walfare-related 
pollutant.  Therefore,  EPA  allows 
deviations  from  its  recommended  limits 
if  states  provide  adequate  justification. 

Comment — ^The  same  commenter  feels 
that  the  public  should  also  be  made 
aware  of  the  state's  special  dispensation 
to  the  Weyerhaeuser  Company  in 
allowing  a  200  ppm  limit  for  the 
recovery  furnace. 

Response — Weyerhaeuser  requested 
the  200  ppm  limit  during  the  April  30. 
1980  public  hearing  and  presented  data 
showing  why  they  could  not  meet  the  40 
ppm  limit.  Weyerhaueser  will  not  be 
allowed  to  increase  its  present  TRS 
emissions.  The  public  hearing  transcript 
shows  that  no  one  raised  any  objections 
to  Weyerhaeuser's  request.  The  111(d) 
plan  lists  the  1980  emission  inventory 
and  Weyerfiaeuser  is  shown  to  be 
emitting  315.2  Ib-TRS/hr.  The  111(d) 
plan  also  shows  that  at  the  time  of  final 
compliance  Weyerhaeuser  will  be 
emitting  39.0  ib-TRS/hr.  which  is  an 
88%  decrease  in  TRS  emissions.  Also. 
EPA's  guideline  document  "Kraft 
Pulping — Control  of  TRS  Emissions  from 
Existing  Mills"  says  that  "states  will 
have  substantial  flexibility  to  consider 
factors  other  than  technology  and  costs 
in  establishing  plans  for  the  control  of 
welfare-related  pollutant  *  *  *".  The 
state  reviewed  Weyerhaeuser's  request 
and  granted  them  an  emisson  limit  of 
200  ppm  from  the  recovery  boiler. 

Comment — The  commenter  also 
wants  to  know  if  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  are 
being  met  when  a  200  ppm  emission 
limit  of  TRS  is  allowed. 

Response — There  is  no  NAAQS  for 
TRS  and  the  area  is  presently 
designated  as  attainment  for  all 
pollutants  for  which  there  are  NAAQS. 

Comment — Why  is  it  that  although 
Nekoosa  Paper  Inc.'s  boiler  is  15  years 
old  with  another  10  years  of  operating 
life  expected,  that  boiler  can  be 
operated  closer  to  its  design  load  and 
meet  the  stricter  guideline  of  20  ppm  yet 
Weyerhaeuser  Co.  cannot  even  meet  the 
state's  requirement  of  40  ppm? 

Response— M  the  April  30, 1980 
public  hearing,  Weyerhaeuser  stated 
that.  "Based  upon  some  recent 
preliminary  studies,  we  believe  that  the 
liquor  makeup  and  recovery  boiler 
modifications  will  allow  us  to 
consistently  meet  200  ppm  TRS  at  the 
recovery  boiler  stack.  We  do  not  believe 
the  State-proposed  40  ppm  can 
consistently  be  met  at  this  source 
without  replacement  of  the  recovery 
boiler  at  an  estimated  capital  cost  of  $23 
million  "  ($29  million  in  1983). 
Weyerhaeuser's  September  19, 1983 
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letter  states  that  "the  recovery  boiler 
cost  would  add  about  $87  per  ADT  of 
product,  which  has  had  an  average  gross 
profit  of  $10-50  per  ADT.  This  cost 
would  not  allow  any  increase  in 
production;  therefore,  it  would  make 
running  the  mill  a  money-losing 
operation.  The  current  expected  life  of 
the  entire  mill  is  an  additional  12  years. 
.  .  .  We  do  not  see  any  circumstances 
that  would  necessitate  retiring  the  boiler 
separate  from  other  major  mill 
components,  i.e.,  the  paper  machine." 

The  September  23, 1983  letter  from 
Nekoosa  Papers,  Inc.  says  that  the 
company  can  meet  the  40  ppm  limit  set 
by  the  State  at  reasonable  cost. 

EPA  is  not  aware  of  any  basir.  on 
which  to  question  Weyerhaeuser's 
responses,  which  justify  their  inability  to 
meet  the  State's  limit  of  40  ppm  at 
reasonable  cost. 

Comment — Does  the  state  readjust 
EPA  guidelines  because  of  the  influence 
of  large  corporations? 

Response— As  stated  in  40  CFR 
60.24(d),  "states  are  allowed  to  balance 
the  emission  guidelines,  compliance 
times,  and  other  information  provided  in 
the  applicable  guideline  document 
against  other  factors  of  public  concern 
in  establishing  emission  standards, 
compliance  schedules,  and  variances." 
EPA  is  approving  the  111(d)  plan  for 
TRS  because  the  state  justified  the 
deviation  from  EPA's  recommended 
emission  limits. 

The  Arkansas  111(d)  Plan  for  TRS, 
along  with  the  August  6, 1981. 
clarification  letter  on  alternate  test 
methods  and  the  additional  information 
provided  in  response  the  the  State's 
August  30,  1983,  letter,  is  being  approved 
today  by  EPA, 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  section  110 
of  the  Clean  Air  Act,  as  amended,  42 
U.S.C.  7410. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Fluoride,  Sulfur, 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


Date:  September  5,  1964. 
AlvinL  Aim, 

Acting  Administrator. 

PART  62— (AMENDED) 

Part  62  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  E— Arkansas 

1.  Section  62.850  is  amended  by 
adding  paragraphs  (b)(2)  and  {c)(3)  to 
read  as  follows: 

§  62.850    Identtftcation  of  plan. 
*         «         •         *        * 

(b)  *  •  • 

(2)  Control  of  total  reduced  sulfur 
(TRS)  emissions  from  existing  kraft  pulp 
mills  submitted  by  the  Governor  on 
February  28, 1983.  and  adopted  by  the 
State  on  January  28, 1983. 

(c)  •  *  • 

(3)  Kraft  Pulp  Mills 

2.  In  Subpart  E — Arkansas,  a  new 
center  heading  is  added  and  new 

§  62.856  is  added  to  read  as  follows: 

Total  Reduced  Sulfur  Ejnissions  From 
Existing  Kraft  Pulp  Mills 

§62.865    Identification  of  toufCM. 

(a)  The  plan  applies  to  existing 
facilities  at  the  follov^ng  kraft  pulp  mill 
plants: 

(1)  International  Paper  Company  in 
Camden,  Arkansas. 

(2)  International  Paper  Company  in 
Pine  Bluff,  Arkansas. 

(3)  Arkansas  Kraft  Corporation  in 
Morrilton,  Arkansas. 

(4)  Weyerhaeuser  Company  in  Pine 
Bluff,  Arkansas. 

(5)  Georgia-Pacific  Corporation  in 
Crossett,  Arkansas. 

(6)  Wekoosa  Paper  Company  in 
Ashdown,  Arkansas. 

(7)  Potlatch  Corporation  of  McGehee, 
Arkansas. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 

43  CFR  PutMic  Land  Order  6565 
[C-17561] 

Colorado;  Partial  Revocation  of  Public 
Water  Reserve  No.  107 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  revokes  Public 
Water  Reserve  No.  107  insofar  as  it  was 


construed  by  a  Bureau  of  Land 
Management  order  to  affect  80  acres  of 
public  land.  This  action  will 
immediately  open  the  land  to  public 
sale.  It  will  be  opened  to  other  forms  of 
surface  entry  and  nonmetalliferous 
mining  in  approximately  30  days.  The 
land  has  been  and  remains  open  to 
metalliferous  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  September  12, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  D.  Tate,  BLM  Colorado  SUte 
Office,  1037— 20th  Street.  Denver, 
Colorado  80202,  303-844-2592. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Executive  Order  of  April  17. 1926. 
creating  Public  Water  Reserve  No.  107, 
as  constructed  by  Bureau  of  Land 
Management  Order  dated  January  17. 
1973,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Sixth  Principal  MBridian 

T  5  S..  R.  93  W.. 
Sec.  13.  WV4SEV«. 

The  area  described  contain*  80  acres  in 
Garfield  County. 

2.  Effective  immediately,  subject  to 
valid  existing  rights,  the  surface  and 
mineral  estates  shall  be  available  for 
sale  under  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

3.  At  10  a.m.  on  October  IZ  1984.  the 
land  shall  be  opened  to  operation  of  the 
public  land  laws  generally,  except  for 
those  identified  in  paragraph  2  above, 
subject  to  vahd  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  October  12. 1984,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

4.  At  10  a.m.  on  October  12,  1984.  the 
lands  shall  be  opened  to 
nonmetalliferous  mineral  location  under 
the  United  States  mining  laws  subject  to 
valid  existing  rights.  Appropriation  of 
lands  under  the  general  mining  laws  for 
nonmetalliferous  minerals  prior  to  the 
date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C. 
section  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
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Managment  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  September  6. 1964. 
Gamy  E.  Camithen, 

Assistant  Secretary  of  the  Interior. 

ini  Doc  M-240M  Filed  9-11-A4;  ft:45  »m\ 
HUJNGCOOC  4310-M-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  Na  FEIIA-6620] 

Ctianges  in  Flood  Elevation 
Determinations;  Colorado,  et  ai. 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (lOO-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (lOO-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 


the  Administrator  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  Hood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  Flood 
Insurance  Rate  Map(s)  make  it 
adiministratively  infeasible  to  publish  in 
this  notice  all  of  the  modified  base  (100- 
year)  fiood  elevations  contained  on  the 
map.  However,  this  rule  includes  the 
address  of  the  Chief  Executive  Officer  of 
the  community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  Section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  65.4. 


For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
insurance  Program  (NFIP). 

These  elevations,  together  with  the 
fiood  plain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  fiood  plain 
management  requirements.  The 
community  may  at  any  time,  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
P'ederal,  State  or  regional  entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  USC 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  flood  plains. 


Stats  and  county 


CaHloma.  Sonoma 

Colorado  Adann/Anpahoa. 


Locatnn 


Patakjma  (oty  of) 
K*on  (atf  ol) 


Dale  and  name  o(  newspaper 
wnere  notice  mat  published 


C^^e^  executive  officer  of  comrrHjnity 


Effective  date  of   |  Commont- 
modificatioo       i       ty  No 


Uarytand  Anne  Anmdof  |  Anna  Arundel  County.. 


Oegon:  Taamook  County  (wv     Tittamook  County 
ncorporaMd  «aas). 


Texas: 
Brazos.. 


Vermont  Calsdonia, 


Aug.  9.   1964  and  Aug    16.   1984: 

Argus-Couner 
Aug    29.   1964  ara  Sept    S,   1964; 

Aurora  Sentrio/ 


-- 


Hon  Fred  V  Manei.  Maior  City  of  Petaluma.  PC  Box     Aug  14.  1984 

61.  Petaluma.  CA  94953 
Hon    Dennis  Champtne.  Mayof.  City  o(  Aurora.   1470     Aug   16.  1984.. 
South  Havana,  Aurora,  CO  80012 
July  23.    1984   and  July  30.    1984,     Hon    James  Ugnthaer.  Anne  Arundel  County  Execu- 
Trie  Capitol  I      tive,  PO   Box  1831.  Annapolis.  MD  21404 


July  13.  1984. 
letter  of  map 
revision. 

July    18    1984   and  July  25.    1984;     Hon    Jen>   Woodward.   Cfiairman.   Tillamook   County.  ;  July  3,  1984. 

Haadhghl  Horaid  J     Board  of  Commissioners.  201  Laurel  Avenue.  Tuia- 

i  I     mook.  OR  97141 

July  30.  1984.. 


Aug     1     1964    and   Aug    8     1964  Hon   Ernest  ClarV.  Manager  of  tfie  City  of  Bryan,  P  O 

Bnrarr-CoHege  SUiton  Eagta  Box  1000.  Bryan,  TX  77805 

Aug     1     1984   and    Aug    8,    1964.  Hon  Bobby  Joe  Raper    Mayor  ol  the  City  of  Irving,     July  21,  1984.,, 

Inmg  Daily  Nmn  P  Q  Box  3008.  Irving.  TX  75061 

Aug    21     1984  and  Aug    28.   1964.  Hon   Paul  Souttiouse,  Chairman  of  the  Lyndon  Board  !  Aug   13,  1964, 

77w  Weolily  News.  of  Selectmen,  Office  of  ttie  Town  Oerti.  LyndonviHe.  ! 

VT  05851 


0603798 
080002B 
240008C 

4101968 

480082 

480180A 
500028A 


(National  Flood  Insurance  Act  of  1968  (Title  XIll  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  28,  1969  (33  FR  17804. 
November  2a  1968],  as  amended;  42  U.S.C.  4001-4128;  Executive  Order  12127,  44  FR  19367;  and  delegation  of  authority  to  the  Administrator) 

Issued:  August  24.  1984. 
Jeffrey  S.  Bragg. 
Administrator,  Federal  Insurance  Administration. 

|ra  Doc  84-24032  Filed  9-11-84:  »:4S  am) 
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44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinationa;  Maryland,  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 

addresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik,  Chief,  Risk  Studies 
Division,  Federal  Insurance 


Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC. 
20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  Flood 
Insurance  Rate  Maps  (FIRM)  for  each 
community  make  it  administratively 
infeasible  to  publish  in  this  notice  all  oP 
the  changes  contained  on  the  maps. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community,  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4O01-412a  and  44  CFR 
Part  65. 


For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 

renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  modified  elevations,  together 
with  the  flood  plain  management 
measures  required  by  S  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 


Slate  and  county 


Maryland- 
Anne        Arundel        (FEMA 
Docket  Nc  6696i 

Montgomery  (FEMA  Docket 

No  6602 
Washington   (FEMA    Docket 

No  6596) 

New  Mexico   Bernalillo 


Now      York       Yates      (FEMA 
Docket  No  65961 

Te«as: 
Dallas,  Denton,  ft  CoWn 


Location 


Dallas    (FEMA    Oockei    No 

65951 
Hays _ 


City    of    AJbuquefgoe    (FEMA 
Docket  No  65951 

Village  of  Penn  Yan  


CNy     o(      Carromon      (FEMA 
Oockei  No  6602) 


Date  and  name  ol  newspaper 
wliere  notne  was  puolisrted 


Chtef  executive  ottice'  ot  ccmmunity 


Mar    22    1984  and  Mar    29,   1984; 
Capitol  Garette 

A<y     19    19W  and  A|»    ?6    1984. 

^4onlgomery  Journal 
Apf     '9     '>S4    STO    Apf    26     1984, 

Myrtiryg  HeraU 

Mar     22     1984    ano    Maf     29     1964 

JCKjrnai    ^rtixjne 

Apf    19    1984   ana   Apf    26,   1984, 
Cfvontcle-Sxpress 


Mar    22    1984  and  Mar    29    i964. 
CarroHior  Chronicte 


Ofy  o'  Meequrle- 


Oty    ol    San    Marcos    (FEMA 
Docket  No  6595) 


Apr     19.    1984    ana    Aof     26     -984 
I      Uesouite  DaHy  Hews 
Mar    28     1984   and   Apr    4     1984 
Sar  Usroos  Daily  \ews 


Hon  0  James  ugtithoer  Anne  AAjrxJel  Coufity  Exec- 
utive Afunoel  Cetflef  44  Caiven  Street  Anni«ioaa, 
MO  21401 

Hon  Charles  W  Gitehnst.  Monigomefy  Coufity  Execu- 
tive. Executive  Office  Buiidnfl.  RocitvtHe,  MD  20850 

RofiaW  L  Bowers,  Preawem  Board  oi  County  Conv 
Tussioners.  Waahingtor  County  Courthouse  Anrwx. 
Summit  Avenue.  Hegerstown,  MD  21740. 

Hon  Mary  E  Knney.  Meyor  of  AttKjguerque,  P.O  Box 
1293.  ASxjguergua.  NM  8?'03 

Hon  Bruce  LeClave.  Mayor  village  of  Peivi  Vwv, 
Village  Clenu  Office.  3  Maoer,  Lane.  Penr  Yan 
^fy  14527 

Hon    Leodie   Ta/ky    Mayor   ol 
110488  Carromon.  TX  75C-i 


Z-arronor    P  0     Boi 


HOT   BrjnhiKJe  Nystrofn.  Mayor  Ory  of  Mesquite  Qty 

Hall  Mesqune.  TX  751 48 
HOT,    Emm«   Craddock.   Mayor   o'   San   Marcos.   63C 

East  Hopkins  Sireel  San  Marcos  '^X  78666 


EHeckve  dale  ol 

Co»TWTiur». 

motMcaaon 

1       tyNo 

Mar  IS  1984 

24oooec 

laner  of  map 

reviann. 

Apr.  12,  1884 

!  240048 

Apr  6.  1984 

1  240070 

Mw    IS.  1964 

3S000ZC 

letter  of  Tiap 

rwwaion 

Apr  6   1984 

380962 
1 

Mat   IS   1984 

1 

4801 670 

letter  of  rnap 

revision 

Apt    10    -984  

485480 

Mar   21    '984 

48550SC 

letter  of  map 

reviaion 

Pursuant  to  the  provisions  of  5  U.S.C, 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  provides  routme  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  :96«),  effective  January'  2fl,  1969  (33  FR 
17804.  November  28, 1968),  as  amended:  42 
U.S.C,  4001-4128;  Executive  Order  12127,  44 
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FR  19367:  delegi»**on  of  authority  to 
Administrator) 

Issued:  August  24, 1984. 
|«ffr«y  S.  Bragg, 

Administrator.  Federal  Insurance 
Administration. 

|FR  Doc.  M-24033  Filed  9-11-84.  a4S  ami 

MLUNQ  cooc  sriams-M 


44  CFR  Part  67 

(Docket  No.  FEMA  6618] 

Rnal  Rood  Elevation  Determinations; 
Louisiana 

AGENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice  to  Suspend 
Implementation  of  Final  Flood  Elevation 
Determination. 

summary:  Pursuant  to  Section  202  of  the 
Marine  Mammal  Protection  Act  (Pub.  L. 
98-364)  as  amended  on  July  17, 1984, 
implementation  of  the  final  flood 
elevation  determination  for  Cameron 
Parish,  Louisiana,  published  at  48  FR 
52725  on  November  22, 1983,  is 
suspended.  This  action  has  the  effect  of 
reinstating  the  Flood  Insurance  Rate 
Map  for  Cameron  Parish,  Louisiana, 
dated  October  1, 1983. 

FOH  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  D.C. 
20472  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  It  is  the 

intention  of  the  Federal  Emergency 
Management  Agency  to  reissue  a  Flood 
Insurance  Rate  Map  for  Cameron  Parish 
on  July  17, 1985.  one  year  from 
enactment  of  the  Marine  Mammal 
Protection  Act.  The  Parish  must  modify 
their  ordinances  prior  to  July  17,  1985,  to 
reflect  the  FIRM  which  will  become 
effective  on  that  date  in  order  to  remain 
eligible  for  participation  in  the  .National 
Flood  Insurance  Program. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  Executive  Order  12127.  44 
FR  19367;  and  delegation  of  authority  to  the 
Administrator) 

Issued:  August  28.  1984. 
Jeffrey  S.  Bragg, 

Administrator.  Federal  Insurance 

Administration. 

(FR  Doc  B4-::390e  Filed  a-11-M:  a'45  amj 
MLUNQ  COOC  S71»-<»-M 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations; 
California,  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  Final  base  (lOG-year)  fiood 
elevations  are  finalized  for  the 
communities  listed  below. 

The  base  (lOG-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood  elevations 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  evailabie  for  inspection 
indicated  in  the  table  below: 
ADDRESSES:  See  table  below: 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  R.  Mrazik,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  D,C. 
20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 


each  community  listed.  Proposed  base 
fiood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 

each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  Cpfe  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Fart  67 

Flood  insurance.  Flood  plains. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Slate 


CaMornu 


Oty/Jown/county 


Pleasanion  (city  of).  AlarT)e<la 
County,  FEMA-6605. 


Source  of  flooding 


neaftanton  Canal ..«.« 

Tasflajara  Creek 

Hewlsn  C«n«L 

Maps  avatabto  (or  inspection  at  the  Public  Works  Department.  200  Bemal  Avenue.  Pteasanton.  Crtifomia. 


Alamo  Cana) 

AfToyo  De  La  Ijiguna .. 

Aroyo  Del  Valle    

Arroyo  Mocho „, 

Ghabol  Canal 


Location 


#  Depth  in 
feet  above 

around 

'Elevation 

in  feel 

(NGVD). 

Modified 


Intersecnor  oi  Payne  Court  and  Holland  Dnve 

Upstream  eoge  of  Interstate  Highway  680  crossing 

Upstream  erige  of  Stanley  Boulevard  crossing  _.... 

Downstream  edge  of  Hopyard  Road  crossmg    

Upstream  edge  of  Wast  Las  Positas  Boulevard  cro«»- 

Upstream  edge  of  Hopyard  Road  crossing  

30  feet  downstream  from  the  Southern  Pacific  Rail- 
road 

100  feet  downstream  from  the  Southern  Pacific  Rail- 
load  crossing 


•318 
•321 
•345 
•320 
•321 

•321 
•329 

•325 
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Dry  <■  town  ^  county 


Sourc*  oi  floodng 


tMI  MX)W* 

groum 

(M3VO). 


New  Jersey 


Cape    May.    Oty     Cape    May     AOantic  Ocean .. 
County    (FEMA    Docnel    No 
6605) 


AppnMvnatety  130  laal  nofthtnaai  at  the  ntarsaction 
ol  Beach  Avenu*  and  WtmmtftDii  Avenue 


Maps  available  tor  napecnon  at  the  Cily  Hal.  643  Waslwigtor  Street  Cape  May  New  jerwy 


•  Jersey ....1  Morxnooth     Beacfi,     Borough,     AOantic  Ocean 

Monrrwolh     County     (FEMA 
I      Docket  No  660SI 

Maps  availatjie  tor  inspection  at  tMe  Borough  Buitdina,  22  Beach  Read.  Monmouth  Beech  New  Jersey 


South  corporate  fcmils . 
North  corporate  Nmiis.. 


Greenport.       Village,       Sufto*     Greenpor  Marlxx 
County    {FEMA    Docnet    No 
6605).  I 


Maps  available  tor  nspaction  at  the  Village  Otfices.  236  Tlvfl  SBeet.  Grseopor!  New  vorn 


Snorafene  o<  Sartms  Baain 

Manor  Placa 

Monaa*  naos  _ _ 

Slxxelina  trorr  Baring  Baan  to  na*oad  Statnn... 

Front  Street 

Shoreane  (rom  Railroad  Staftor  lo  Fanmng  Po«>L.. 


North  Carolina .. 


UrwxxxToraied  Areas  o)  Wake     Ledge  Cree*— Basin  1   Stream  1 
Cour>ty   (Docket   No    FEMA-     ijnnameo         Stream — Basm         i 
6605)  Strearr.  9 


Npwkght   Oree*— Basin   3    Stream 


Unnamed        Stream — Basm         3 
Strearr  3 


Unnamea         Sf^am — Basir         3 
Strearr<  6 


Buckhor^        Branch — Basm        3, 
Stream  9 


Hcs*  Creek — Basir  *   Stream  i 


UnnafTvxJ         Stream—  Basir         4 
St-eam  5 


Waiei  (^ork— Basm  *,  Sueam  7 


Lc?w*«>  Lree* — Basm  4   Stream  1C 


Unnamed       Stream—Basin       t 
Stream  i3 


Ricni&rx3   CreeK — Basm   S,   Stream 
1. 


Smlt^  Creek — Basir  6   Stream  i 
ToTTS  Cree* — Basm  7   Stream  i 
Hodges  Creek— Basm  8,  Stream  i 
F^^weli  Cre«k — Basm  8.  Stream  7 


Beeverdam       Creek — Basm       1 2, 
Stream  1 

Poptat  Creek— Basm  i3  Stream  i 


Neuse  Over — Basin  1 5   Stream  i 


Just  upctraam  ol  Stale  Road  1800  m  county  boundary 

At  confluence  with  Ledge  Creek— Basm  1   Stream  i 

Just  upstream  o*  Stale  Road  1901  

At  confluence  with  Neusa  River— Baam  15  Stream  1 

Just  upstream  ol  State  Road  1908 

About  1.850  leal  upa»aani  ol  State  Road  1910 

About  6  100  taet  upafraam  ol  Stale  Road  1912 

At  confluence  with  Mawligfit  Creak— Basm  3  SIrawn  1 

Just  upstream  ol  Stats  Road  1918 

Aooui  3.05C  leel  tvslraain  ol  Slats  Road  1918 

At  confluence  with  fjowltgril  Creek— Basm  3,  Stream  i 

About  1,950  teet  upstream  ol  confluence  with  New 

hgni  Creek— Baan  3  Stream  1 
About  «.e50  teel  upstream  ol  confluence  with  New 

iighi  Creek  Beam  3.  Stream  1 
Al  confluerwe  with  f4awlighl  Creek— Baam^  3   Stream  i 

'  About  700  teat  nwti'aam  ol  confluence  with  Newkgrn 

Creek— Basm  3.  Stream  1 
About  7  700  teet  upstream  ol  confluence  with  New- 

bght  Creek— Basm  3.  Stra«n  1 
At  confluence  wMh  Neuaa  RMar— Beam  1 5  Stream  i 

Just  upetraam  ol  Stale  Road  96 

About  3.000  teet  downstream  ol  Stale  Road  1923.._ 

Atxxit  1  950  taet  upetraam  ol  Stale  Road  1808 

About  2.000  leat  upitraam  ol  oonfluanoe  with  Horse 

Creek— Basm  4.  S»«wn  1 
About  5.600  laet  upstream  of  confluence  with  Horse 

Creek— Basm  4.  Strewn  1 
At  confluence  with  Horse  Creek— Basm  4,  Stream  i 
At  conftuence  with  Lowery  Creek— Basm  4  Stream  -^o 
About  1,000  feet  upstream  of  confluence  with  Lowery 

Creek— Basm  4.  Stream  10 
At  confluerK*  ¥>lth  Water  Fork— Basm  4.  Stream  7 
About  2,700  laet  upstream  of  confluence  with  Water 

Fork— Basm  4,  Stream  7 

I  Just  upstream  of  Stale  Road  1909 

At  confluence  with  Lower  Creek — Basm  4  Stream  10 

About  5.200  teet  i4>atraam  ol  confluence  with  Lowery 

Creek— Basm  4,  Stream  10 
Al  confluence  «Hth  Neuse  River— Basm  15  Stream  1 

About  6  500  teet  upetream  of  confluence  with  Neuse 
flver— Basm  15,  Stream  1 

About  850  teet  jpstream  ol  US  Route  1 

Just  upstream  of  Stale  Road  20*5 

Just  upstream  of  Slate  Road  20*4 

About  2.800  laet  upstream  ol  Stale  Road  2049 

At  confluence  wNh  Neuae  River— Beam  1 5,  Stream  1  ..„ 

About  500  laet  upstream  ol  Stale  Road  20*4 „ 

About  3.850  laet  upstream  ol  Stale  Road  2048 

At  confluence  wWi  Nause  RIvar— Basm  15.  Stream  1 

About  300  leat  upetraam  ol  Stale  Ftoad  20*8 

About  800  leel  upakaam  of  Stats  Road  2228  

At  confluence  wMtt  Hodgaa  Craak— Basm  8  Stream  i    . 

Just  lostrawn  ol  Stale  Road  20*8 

About  7.200  laet  upsMam  ol  Stale  Road  2226 

At  confluence  wMh  Nause  Rlyer    Beam  15.  Stream  1..-. 

Just  upetraam  ol  dam 

Just  upstream  ol  StaW  Road  2228 

At  oonfluanoe  witti  Nause  Rivar— Saain  15.  Stream  1 

Just  upstream  ol  Stale  Road  2601 

About  8.100  teet  upetraam  ol  Slats  Road  1007 

At  ilnwniliaairi  county  boundary 

Just  upstream  ol  US  Routs  64 

Just  downstreem  ol  Fais  0am  (about  800  leel  up- 
stream of  State  Road  2000) 


•14 

•14 


•8 

•10 
•8 


•282 
•282 

•262 
•262 
'262 
•262 

•371 
■262 
•262 
•262 

•262 

•262 

•306 

•262 

•262 

•298 

•26^ 
•262 
•262 

•aae 

■336 

•3-9 

•?62 
■262 
•262 

■262 
•262 

•378 
•284 


•203 

•2M 

•234 
•200 
•207 
•233 
•199 
■205 
■276 
•191 
•196 
•223 
•193 
•200 
•261 
•185 
•195 
•236 
•168 
•1^6 
•212 
•164 
•180 
•206 
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State 


Ci«y/town/ county 


Source  of  flooding 


fDapthIn 
(Mt  above 

ground 

'Elevation 

in  feet 

(NGVD). 

Modified 


Unnamea  Stream— Basir        "5, 
Stream  ' 

Unrwmeo  Streatn — Basm        1 5. 
Strean'  8 


Jnnamed        Stream—  Basjn         "  5. 
Stream  9 


Walnut  Creet<— Basjn    15     Stream 

10 

Mango  Oeek— Bas*n    15,    Stream 
,11 


UnnaiTted 

Stream  22 


Stream— Basm        1 5 


Unnamed       Sfearr'— Basin        15, 
Stream  25 


f^Bfty  Creed— Basin  15   Stream  26 
I 


Perry    Creek    East    Brancn— Basir 
t5.  Stream  2~ 

Unnamed       Stream — Basir       1 5 

Stream  28 
Hor>eycut1        Creefc— Basjn         15, 

Stream  31. 


Urtnarrteo       Stream — Sasm        15. 
Strear^  32. 


pBdar    Oee*— Basjn    15.    Stream 
1 34. 


Upper    Barton    C-e^— Basm     16 
Stream  1, 


Unnarr>eO       Stream— Basic       16 
Stream  2 


Lower    Barton    '^^eek— Bastr 
Stream  1 


L)nnamec:        Stream — Basin        1 7. 
Strsam  i 


RicMana  Creek -Basir   16    Stream 

3 
Unnarr>ecl        Stream — Ba«in        19 

Stream  8 


1  (irabtree  Creek- Basin  18    Stream 
'      9 

Snmip      iron      Green— Basm      18 
Stream  12 


Unnamed       Stream  —Basm 
Stream  13 


Sagw«*i  BrancTi — Basin  20,  Stream 
10. 


Just  upstream  of  Fata  0am  (about  1,000  feet  down- 
stream of  State  Road  2000) 

At  upstream  county  bourxlary  

At  corrfluence  witn  Neuse  River— Basm  15,  Stream  1    . 

About  3,800  feet  downstream  of  State  Road  1007 

Just  upstream  of  State  Road  2601 

At  confluence  witti  Unnamed  Stream— Basm  IS, 
Straain  7 

About  400  feet  upstream  of  confluence  witti  Unnamed 
Stream— Baain  15,  Stream  7 

Just  upstream  of  State  Road  2511      

At  confkjerx«  with  Neuse  River — Basm  15.  Stream  1  ... 

About  1.650  feet  upstream  of  conf1uerx»  twith  Neuse 
River— Basm  15,  Stream  1 

Just  upstream  of  State  Road  2552        

At  confluence  witfi  Neuse  River — Basin  15.  Stream  1 .... 

At  confluence  witfi  Big  Brancb— Basm  15.  Stream  14... 

At  confluence  witti  Seuse  River— Basm  15,  Stream  1.  . 

Just  upstream  of  Norfo*  Southern  Railway 

About  7  100  leet  upstream  of  NorfoDt  Souttiem  Rail- 
way 

At  confluence  witri  Neuse  River— Basin  15.  Stream  1  ... 

About  2  650  feet  upstream  of  confluence  with  Neuse 

River— Basm  15,  Stream  1 

Just  upstream  of  State  Road  2049      

At  conftuerico  with  Neuse  River— Basm  15.  Stream  1   ...j 
About  2.200  feet  upstream  of  confluence  with  Neuse  1 

River — Basin  15.  Stream  1  ! 

Just  upstream  of  State  Road  2049 

At  confluence  with  Neuse  River— Basm  15.  Stream  1.... 

Atxxit  4.200  feet  i«)stream  of  State  Road  2006 

AtxMjt  10.300  feet  upstream  of  confluerx*  with  Neuae 

Rver — Basm  15.  Stream  1 
At  confluence  with  Perry  Greek — Basin  15,  Stream  26. . 

About  700  feet  downstream  of  State  Road  2042. 

About  1.350  feet  upstream  of  State  Road  2132 

Just  downstream  of  BerksNre  Downs  Drrve 

About  3,500  feet  upstream  of  BerVshire  Downs  Dnve. . 
At  confluerx»  with  Neuse  River— Basm  15.  Stream  1  ... 

Just  upstream  of  State  Road  2002 

Just  upstream  of  State  Road  2010 .'. 

About  3,400  feel  upstream  of  State  Road  2010 

Just  upstream  of  State  Road  2005 

At    confluence    with     Honeycutt    Creek — Baain    15. 

Stream  31 
About  2.400  feet  upstream  of  confluence  with  Honey- 
cutt Creek — Basin  15,  Stream  31 

Just  upstream  of  State  Route  2010  

At  confluence  with  Neuse  River— Basm  15,  Stream  1.... 

Just  upstream  of  State  Road  2002 

About  3.400  feet  upstream  of  State  Road  2002 

About  3,100  feet  upstream  of  State  Road  2005 

At  confluerx»  With  Neuse  River— Basm  15.  Stream  1. .. 

Just  upstream  of  State  Road  10O5  

About  1  900  feet  downstream  of  State  Road  1844 

Just  upstream  of  State  Road  1841 

At   confluerxM  with  Upper  Barton  Greek — Basm   16, 

Stream  1 
About  3.350  feet  ufistream  of  confluence  with  Upper 

Barton  Creek— Basm  16,  Stream  1 

Just  upstream  of  State  Road  50 

At  confkjerx»  with  Neuse  Rrver— Basin  15,  Stream  1. . 

About  3,800  feet  downstream  of  State  Road  1834 

Just  upstream  of  Countrywood  Dnve 

Atxxjt  250  feet  upstream  of  State  Road  1826 

At  confluence  with   Lower  Barton  Greek— Basin   17, 

Stream  1 

Just  upstream  of  Camngton  Dnve 

Just  upstream  of  State  Road  1831 

About  5,600  feet  downstream  of  State  Road  1650 

About  5,300  fee'  upstream  of  Sute  Road  1650 

At     confluence     with     Sycamore     Creek— Basm     18, 

Stream,  S. 

Just  upstream  of  Unnamed  Road 

Just  upstream  of  State  Road  1837 

At  conftuerwe  with  Neuse  River — Basm  15,  Stream  1 
About  3,200  feet  upstream  of  confluerx^  with  hieuae 

River— Basm  15,  Stream  1 
At  confluence  with  Crabtree  Creek— Basin  18,  Stream 

9 

Just  upstream  of  State  Road  3015 

At  county  txxmdary     

At    confluence    W1l^    Stirrup    Iror    Creek— Basin    18, 

Stream  12 

About  200  feet  downstream  of  State  Road  1002 

Just  upstream  of  dam 

Ai  confluerx;e  w*  Swil  Creek — Basm  20,  Stream  1 

I  About  2,500  feet  upstream  of  confluence  imith  Swift 
I      Creek— Basip  20.  Stream  1 


•262 

•262 
•173 
•178 
•236 
•176 

•178 

•216 
•174 
•179 

•208 
•177 
•184 
•179 
•187 
•226 

•189 

•195 

•220 

■194 
•200 

•250 
•196 
•203 
•216 

•197 
•203 
•314 
•196 
•205 
•262 
•262 
•262 
•262 
•303 
•262 

•262 

•280 
•262 
•262 
•262 
•335 
•262 
•262 
•262 
•361 
•262 

•262 

•334 
•262 
•262 
•300 
•386 
•293 

•295 
•363 
•278 
•327 
•359 

•389 

•447 
"178 
•163 

•277 

•281 
•321 
•287 

•289 

•316 
•241 
■241 
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state 


City/ loom/ coonty 


Souro*  a<  ftoodino 


Stream — Baam 
Siraarr  20 

Unnamed       Stream — Baam 
Strewn  20 


20,    Ai  csnfluanoa  with  SmW  Oaak-aMn  10.  Smmk  1 

'  Abot<  3.500  (aM  upairaam  at  conaiianoa  aillti  SmD 
C^— Bavi  20.  S»a«n  V 
22.     AI  oonfluanoa  with  TarrtM  Craat    DaT  22,  S»««n 
19 
About  5.2S0  laal  upatraam  at  oonfluanca  m«i  TanMa 
Craaii— Ba«n  ^^  S»a«n  18 


■mK  mow 

(Found 

tnlaal 
(N8VD) 


•321 


•312 


Mapa  ava«abta  »w  inapection  at  the  PtanfUng  Departmart.  County  Courthouaa,  3i6  Fayetteville  Man  Rale^jh.  Nort^  Cvoiina. 


Oregon. _ „ „ _ 

Maps  are  avaiaUe  for  renew  at  City  Hal,  680  Greenwood,  Junctor  Ctty,  Oregon 


._  Junction   Qly   (Oty   of).    Lane  !  Witlamelte  Fbvar 
I      County.  FEMA— 6592 


imeieeLtiuii  c«  East  eih  Avenue  wid  Orcti  Street 


=T 


Penrwylvania 


MddMxjrg,    Borough,    Sn><aer     Middle  Creeti.. 
County.   (FEMA   Docket   No 
6605) 


Stumps  Run .. 


Maps  availBbto  for  inspection  al  Itie  Borough  Building.  liMdtaburg,  Pennsytwua 


At  moal  downatream  oomarata  ImiM 

Confluence  of  Stumps  Run  _ 

US  Route  522  (Mim  StraM)  (upatraM*  Ma) 

Dam  (upatraam  sKle) _ _....      _..    . 

Appronmateiy  500    i4>Mreani  of  ma»aam  corporate 

ieriils. 
Confluence  with  Middte  Oaak ....-    

East  Market  Street  (upstream  aide)  _ ._ 

•482 

•4»5 


•4W 


'485 
•«86 


(National  Rood  Insurance  Act  of  1968  (Title  Xlll  of  Housing  and  Urban  Development  Act  of  1968),  effective  January  28,  1989  (33  FR  17804 
November  28.  1968).  as  amended;  (42  U.S.C,  4001-1128);  Executive  Order  12127.  44  FR  19367;  and  delegation  of  authority  to  the  Administratorj 

Issued:  August  24,  1984. 
Jeffrey  S.  Bragg, 

Administrator.  Federal  Insurance  Administration.  ' 

(FR  Doc  84-24034  Filed  9-11-84;  845  tm] 
BILUNO  (X>OE  •716-03-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 

[Docket  No.  40674-4106] 

Tanner  Crab  off  Alaslca 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  rule. 


summary:  NOAA  issues  a  final  rule  to 
implement  the  approved  parts  of 
Amendment  9  to  the  fishery 
management  plan  for  the  Commercial 
Tanner  Crab  off  the  Coast  of  Alsaka. 
Approved  measures  contained  in  this 
amendment  are  necessary  to  establish 
annually  fishing  seasons  and  areas 
based  on  biological  information  and 
socioeconomic  needs  of  the  fishery,  and 
to  update  the  acceptable  biological 
catches  on  which  optimum  yields  are 
based.  These  measures  are  intended  to 
promoted  an  orderly  fishery  that  is 
consistent  with  the  needs  of  the  industry 
and  with  conservation  requirements. 
EFFECTIVE  DATE:  October  7, 1984. 

ADDRESS:  Copies  of  the  amendment,  the 
cnviromental  assessment,  and  the 
regulatory  impact  review  may  be 
obtained  from  the  North  Pacific  Fishery 


Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510,  telephone  907- 
274-4563, 

FOR  FURTHER  INFORMATION  CONTACT. 

Raymond  E,  Baglin  (Fishery  Biologist, 
Kodiak  Field  Office,  NMFS).  907-485- 
4791. 

SUPPLEMENTARY  INFORMATION! 

Background 

The  Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  off  the 
Coast  of  Alaska  (FMP)  was  developed 
by  the  North  Pacific  Fishery  Managment 
Council  (Council)  and  approved  and 
implemented  by  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  Pub.  L.  94-265,as 
amended,  16  U.S.C.  1801  et  seg. 
(Magnuson  Act).  The  FMP  was 
published  in  the  Federal  Register  on 
May  6. 1978  (43  FR  21170).  Following 
initial  implementation  of  the  FMP  in 
December  1978,  eight  amendments  to  the 
FMP  have  been  implemented. 

Amendment  9  was  adopted  by  the 
Council  at  its  July  1983  meeting  and 
contains  three  measures.  These 
measures  (1)  establish  a  framework 
provision  for  setting  Tanner  crab  fishing 
seasons  by  preseason  notice  and 
comment  procedures,  (2)  broaden  the 
field  order  authority  of  the  Secretary  of 
Commerce  (Secretary')  to  adjust  seasons 


or  fishing  areas  for  socioeconomic 
reasons,  and  (3)  establish  new  optimum 
yields  (OYs)  for  Tanner  crab  stocks 
based  on  the  best  available  scientific 
information  indicating  changes  in 
acceptable  biological  catches  (ABCs). 
The  preamble  to  the  proposed  rule  (49 
FR  26117,  June  26. 1984)  and  the 
regulatory  impact  review  prepared  for 
the  amendment  and  summarized  in  the 
preamble  dicussed  the  need  and 
justification  for  these  measures. 

After  considering  the  merits  of  the 
three  parts  of  Amendment  9  and  their 
consistency  with  the  Magnuson  Act  and 
other  applicable  law.  the  Secretary  has 
(1)  approved  the  framework  measure  to 
set  seasons  by  the  notice  procedure  that 
was  proposed.  (2)  disapproved  the 
broadened  inseason  field  order 
authority,  and  (3)  approved  the  updated 
ABCs. 

The  disapproved  measure,  as 
submitted  by  the  Council,  is  not 
necessary  nor  appropriate  for  the 
conservation  and  management  of  the 
fishery.  After  revison,  the  Council  may 
resubmit  this  portion  of  the  amendment 
under  section  304(a)(2)  of  the  Magnuson 
Act.  In  the  final  rule,  therefore,  the 
proposed  removal  of  S  671.26(c)(2), 
(d)(2).  (e)(2)  and  (f)(2)  and  the  proposed 
changes  in  S  671.27(b)  are  withdrawn  to 
refiect  disapproval  of  the  broadened 
inseason  field  order  authority  of 
Amendment  9,  as  proposed.  The  final 
rule  is  also  changed  in  $  671.26(a)(2)(ii) 
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to  indicate  that  the  Secretary  will 
publish  a  second  notice  within  45  days. 
instead  of  30  days,  after  the  end  of  the 
comment  period.  This  change  is 
necessary  to  accommodate  the  actual 
time  required  by  the  Secretary  to  review 
and  clear  the  final  notice. 

Public  Comments 

Public  comments  were  invited  until 
August  3, 1984.  No  public  comments 
were  received. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  and  appropriate  for 
conservation  and  management  of  fishery 
resources  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
L  w. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  concluded  that  no 
significant  impact  on  the  environment 
will  occur  as  a  result  of  this  rule. 

The  Administrator  of  NOAA  has 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 

Although  the  Administrator  of  NOAA 
had  determined  that  the  proposed  rule     ' 
would  have  had  a  significant  economic 
impact  upon  a  substantial  number  of 
small  domestic  entities  for  the  purposes 
of  the  Regulatory  Flexibihty  Act,  5 
U.S.C.  601  et  seq.,  he  has  now 
determined  that  the  final  rule  will  not 
have  such  an  impact  The  measure 
which  would  have  broadened  inseason 
field  order  authority  has  been 
disapproved.  The  measure  addressing 
preseason  setting  of  seasons  is  purely 
procedural;  the  exercise  of  this  authority 
will  be  analyzed  to  assess  its  impact  on 
small  entities.  Finally,  the  revisions  of 
ABCs  and  OYs  reflect  values  currently 
used  in  management  of  the  fishery,  and 
thus  do  not  constitute  a  change  which 
would  have  a  substantial  economic 
impact  on  small  entities.  For  these 
reasons,  the  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact. 

This  final  rule  does  not  contain  a 
collection  of  information  requirement 
within  the  meaning  of  the  Paperwork 
Reduction  Act 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 


State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

list  of  Subjects  in  50  CFR  Part  671 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

(16  U.S.C.  laOl  er  seq] 
Dated:  Septemt>er  7. 1984. 

Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management  National  Marine 
Fisheries  Senice. 

PART  671— (AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  671  is  amended 
as  follows: 

1.  In  §  671.2.  new  definitions  for 
"Council"  and  "FMP"  are  added  in 
appropriate  alphabetical  order  to  read 
as  follows: 

§671.2    Definitions. 

•  «  *  •  *  - 

Council  means  the  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136,  Anchorage,  AK  99510,  telephone 
907-274-4563, 

♦  *         •  I      *         * 

FMP  means  the  Fishery  Management 
Plan  for  the  Commercial  Tanner  Crab 
Fishery  off  the  Coast  of  Alaska. 

•  *        •  I     •        • 

2.  In  §  671.21,  Table  1  at  paragraph  (a) 
is  revised  to  read  as  follows: 

§  671.21    Optimum  yie«d. 

(a)  *   •  *     I 

Table  l.— Optimum  Yields  (miluons  of 
POUNDS)  OF  Tanner  Crab  Stocks  in  the 
Fishing  Districts  or  Registration  Areas 
Off  Alaska  ' 


Registration  aroa— Distnci 

Optimum  yield 

Southeastern  (A); 

Southeast _ 

1 .0  10  3  0 

Vakutat  .  - _ 

Pnnca  William  Sound  (E)..._ 

Cook  Wat  (H) _ „         

0.1  10  1  0 
1.S1o3,5 
1  S  to  30 

Westward  (J):           , 

Kodak 1_ 

Chignik  I .    _..    

South  Panmsuta 

Eastern  Aleutians 

11.0  to  33.0 

as  to  so. 

2.0  to  6.0. 
0.1  to  2.0. 

Western  Aleutiara 

Benng  Sea: 

C  Dara 

C  apOo 

0.1  to  20 

5.0  to  28  5 

200  to  1305" 

'  Catct^ei  of  Tannot  crab  m  a  Stale  o<  Alaska  registration 
area  or  district  will  be  consioered  pan  ol  tne  optimum  /leid 
spedtad  lor  the  aonnguous  Federal  ragstrauon  area  or 
dBinct  ot  ttw  same  r^ame 

'  Eguats  domestic  annual  harvest 


3.  In  §  671.26,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  671.26    Seasons,  general  gear 
restrictions,  and  registration  i 

(a)  Season  dates — (1)  Criteria  for 
setting  season  opening  and  closing 
dates.  The  Council  may  recommend  to 
the  Regional  Director  Tanner  crab 
season  opening  and  closing  dates  that  it 
finds  to  be  necessary  in  accordance 
with  the  following  factors: 

(i)  Deadloss — the  need  to  prevent  or 
minimize  deadloss,  i.e.,  mortality  of  crab 
prior  to  processing. 

(ii)  Recovery  rate — the  need  to 
increase  the  meat  recovery  rate. 

(iii)  Weather — the  need  to  schedule 
seasons  to  avoid  severe  weather 
conditions. 

(iv]  Costs — the  need  to  mininize  costs 
to  the  industry. 

(v)  Other  fisheries — the  need  to 
consider  demands  by  other  fisheries  on 
harvesting,  processing,  and 
transportation  systems. 

(vi)  Coordinated  season  timing — the 
need  to  distribute  fishing  effort  and  thus 
prevent  gear  saturation  in  a  particualr 
area. 

(vii)  Enforcement  and  management 
costs — the  need  to  consider  costs  of 
enforcement  and  management  before, 
during,  and  after  an  open  season. 

(2)  Procedures — [i)  As  soon  as 
practicable  after  the  Council  has 
recommended  to  the  Regional  Director 
season  opening  and  closing  dates,  the 
Secretary  will  publish  an  initial  notice  in 
the  Federal  Register  specifying  the 
proposed  dates.  Public  comments  on  the 
proposed  dates  and  whether  they  are 
consistent  with  the  objectives  of  the 
FMP  will  be  invited  for  a  period  of  30 
days  after  this  notice  is  published  in  the 
Federal  Register. 

(iij  Within  45  days  after  the  end  of  the 
comment  period,  the  Secretary  will 
publish  a  second  notice  approving, 
disapproving,  or  partially  disapproving 
the  proposed  season  dates  based  on 
comments  received  and  his 
determination  on  whether  the  dates  are 
consistent  with  the  objectives  of  the 
FMP,  the  national  standards  of  the 
Magnuson  Act,  and  other  applicable 
law.  Season  opening  and  closing  dates 
presented  under  this  paragraph  will 
remain  in  effect  until  the  Secretary 
issues  a  notice  approving  changes  to 
those  dates. 
•        •        •        •        * 

(FR  Doc  84-24087  Filed  9-7-64:  S:02  pm] 
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This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate   in   the   rule 
making   prior  to      the  adoption   of  the  final 
rules. 


DEPARTMEMT  OF  AGRICULTURE 

Rural  Electrification  Admliiistration 

7  CFR  Part  1736 

Electric  Standards  and  Specifications 
Deletion  of  Distribution  Construction 
Drawings 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  Part  1736.97,  Incorporation 
by  Reference  of  Electric  Standards  and 
Specifications,  by  deleting  two 
construction  drawings  from  REA 
Bulletin  50-5  {D-i03],  "Specifications 
and  Drawings  for  14.4/24.9  kV  Line 
Construction,"  revised  September  1969. 
The  two  drawings  proposed  for  deletion 
are:  VG  310  14.4/24.9  kV,  "Three 
Transformers  Ouster  Mounted 
Ungrounded  Wye-Delta  for  120/240  Volt 
Power  Loads,"  and  VG  311 14.4/24.9  kV. 
"Three  Transformers  Cluster  Mounted  3- 
Wire  Grounded  Delta  for  240  or  480  V 
Power  Loads." 

The  drawings  are  proposed  for 
deletion  because  of  the  possibility  of 
transformer  ferroresonance  at  14.4/24.9 
kV  due  to  the  ungrounded  primaries. 
The  intended  effect  is  minimal  since 
other  equally  satisfactory  three-phase 
electrical  connections  can  be  used. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than  November  13, 
1984. 

ADDRESS:  Submit  written  comments  to 
the  Director,  Engineering  Standards 
Division,  Room  1256-S.  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Jackson,  Engineering  Standards 
Division,  Rural  Electrification 
Administration,  Room  1262, 
Washington,  D.C.  20250  telephone  (202) 
382-9092.  A  Draft  Impact  Analysis  has 


been  prepared  and  is  available  at  the 
above  address. 

SUPPLEMENTARY  iNFORMATiON:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  [7  U.S.C.  901  et  seq.),  REA 
proposes  to  amend  7  CFR  Part  1736.97, 
Incorporation  by  Reference  of  Electric 
Standards  and  Specifications,  by 
deleting  two  construction  drawings  from 
REA  Bulletin  50-5  (13-803), 
Specifications  and  Drawings  for  14.4/ 
24.9  kV  Line  Construction.  This 
proposed  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  The  action  will  not 
(1)  have  an  aruiual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity. 
and  therefore  has  been  determined  to  be 
"not  major."  This  action  does  not  fall 
within  the  scope  of  the  Regulatory 
Flexibility  Act.  This  program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  as  10  850 — Rural 
Electrification  Loans  and  Loan 
Guarantees. 

The  Rural  Electrification 
Administration  (REA)  maintains  a 
system  of  bulletins  that  contain 
construction  standards  and 
specifications  for  materials  and 
equipment  which  are  applicable  to 
electric  systems  facilities  constructed  by 
REA  electric  borrowers  in  accordance 
with  the  REA  loan  contract.  These 
standards  and  specifications  may  be 
used  by  REA  electric  borrowers  without 
any  review  by  REA  of  project 
specifications  and  engineering  design. 

Bulletin  50-5  was  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  on  July 
12. 1983  (Volume  48,  No.  134,  pages 
31852-53).  REA  will  seek  reapproval  for 
incorporation  by  reference  prior  to  the 
issuance  of  a  final  rule. 

Background 

The  transformer  banks  in  both 
drawings  are  for  an  ungrounded  wye 
primary  with  a  delta  connected 
secondary.  It  is  generally  considered 
good  engineering  practice  for  the  wye 
primary,  in  this  type  of  transformer 
bank,  to  be  ungrounded.  However,  at 


higher  distribution  voltages,  the 
ponibility  of  ferroresonance  beoomei 
more  likely  because  of  the  ungrounded 
wye.  There  is  a  fairly  good  diance  at 
14.4/24.9  kV  that  ferroreMmanee  «nU 
occur  either  when  the  phases  are  closed 
in  sequence  at  a  distance  from  the 
transformer  bank,  or  if  one  or  two 
phases  become  opened.  To  mkiimize  the 
likelihood  of  the  ferroresonance 
problem,  which  is  more  probable 
because  of  the  relatively  high  primary 
voltage,  it  is  proposed  to  delete  the  two 
drawings  VG310  and  VG311. 

As  a  result  of  this  action,  electric 
borrowers  would  be  discouraged  from 
installing  new  ungrounded  %vyeHdelta 
transformer  connections  at  14.4/24.9  kV. 
There  would  be  no  change  required  in 
existing  installations.  The  preferred 
connections  for  new  three-phase  14.4/ 
24.9  kV  transformer  installations  would 
then  be  grounded  wye-grounded-wye. 
TTiis  connection  is  generally  not  subject 
to  ferroresonance  problems.  New 
customers  would  be  able  to  have  4-wire 
grounded  wye  secondary  of  either  120/ 
208  volts  or  277/480  volts.  DelU 
connected  120/240,  240  and  480  volt 
secondaries  would  not  be  available  from 
14.4/24.9  kV  primaries. 

This  should  cause  no  problems  and  no 
extra  expense  for  most  consumers,  or 
most  individual  industries  or  for 
Federal,  State  or  local  government 
agencies.  The  impact  should,  in  essence, 
be  minimaL  IThe  only  likely  area  of 
impact  would  be  new  consumers  who 
are  relocating  old  plants,  ntilizing  three 
phase  motors  which  operate  at  240  or 
480  volts  three  phase,  to  a  new  location 
on  an  REA  electric  borrower's  line.  Such 
cases  would  have  to  be  discussed 
between  the  cooperatives  and  the 
consumer.  Possible  exceptions  could  be 
made  to  accommodate  the  consomer's 
equipment. 

This  proposal  will  make  REA  Bulletin 
50-5  (D-803)  consistent  with  Bulletin 
161-19,  "Guide  for  Electric  Service  on 
Three-Phase  Motor  Installations,"  pages 
15  and  18,  which  recommends  that 
ungrounded  wye-groanded  delta 
transformer  connections  should  not  be 
used  on  14.4/24.9  kV  systems. 

list  of  Subjecto  in  7  CFR  Pact  173S 

Electrtic  utilities.  Engineering 
standards. 
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Dated:  September  6, 1984. 
lack  Van  Mark. 

Administrator. 

(Fit  Doc  M-MOSO  Filed  B-11-M:  &4S  am) 
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Food  Safety  and  inspection  Service 

9  CFR  Parts  307  and  310 
[Docket  Na  83-031] 

Swine  Post-Mortem  Inspection 
Procedures  and  Staffing  Standards 

AoeMCY:  Food  Safety  and  Inspection 
Service,  USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  Federal  meat  inspection 
regulations  by  establishing  new  swine 
post-mortem  staffing  standards  using  a 
more  efficient  inspection  procedure  for 
one-  and  two-inspector  swine  slaughter 
configurations,  and  for  three-inspector 
swine  slaughter  configurations  with 
heads  detached.  It  would  increase  the 
number  of  swine  that  can  be  inspected 
before  a  third  inspector  is  required,  as 
well  as  the  nimiber  of  sows  and  boars 
that  can  be  inspected  on  a  detached 
head  inspection  configuration.  The 
proposed  rule  would  also  set  forth 
certain  related  facility  requirements  for 
inspection.  This  action  would  allow 
higher  production  rates  for  the 
establishments  and  greater  inspection 
efficiency  for  the  Department. 
DATE  Comments  must  be  received  on  or 
before  November  13. 1984. 
ADDRESS:  Written  comments  to: 
Regulations  Office.  Attn:  Annie  Johnson, 
FSIS  Hearing  Clerk.  Food  Safety  and 
Inspection  Service,  Room  2637,  South 
Agriculhire  Building.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  (For 
additional  information  on  Comments, 
see  "Supplementary  Information.") 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clyde  S.  Smithson,  Director, 
Industrial  Engineering  and  Data 
Management  Division,  Meat  and  Poultry 
Inspection  Technical  Services,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-2987. 

SUPPIEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  the 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 


regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterorises  in  domestic  or  export 
markets.      • 

Through  the  use  of  an  improved 
inspection  procedure,  this  proposal 
would  increase  inspection  efficiency 
and  industry  productivity  in  as  many  as 
700  swine  slaughter  establishments,  at 
littie  or  no  extra  cost. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354  (5  U.S.C.  601).  Small 
and  medium  sized  establishments  (with 
one  or  two  inspectors)  Would  benefit  by 
gaining  more  flexibility  in  the  planning 
of  slaughter  operations,  as  well  as 
increasing  their  productivity,  at  littie  or 
no  extra  cost. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  the 
proposal.  Written  comments  must  be 
sent  in  duphcate  to  the  Regulations 
Office  and  should  reference  the  docket 
number  located  in  the  heading  of  this 
document.  All  comments  submitted 
pursuant  to  this  proposal  will  be 
available  for  public  inspection  in  the 
Regulations  Office  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 

Background    i 

Introduction:  Post-Mortem  Inspection 

Section  4  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C  604)  requires, 
among  other  provisions,  that  the 
Secretary  of  Agriculture,  through 
appointed  inspectors,  carry  out  a  post- 
mortem inspection  of  the  carcasses  and 
parts  of  certain  domestic  food  animals, 
including  swine,  when  these  animals  are 
slaughtered  in  an  official  establishment 
that  is  subject  to  inspection  under  the 
Act.  Post-mortem  inspection  involves  an 
examination  by  one  or  more  trained 
food  inspectors,  under  veterinary 
supervision,  of  the  head,  viscera 
(internal  organs),  and  other  parts  of  the 
carcass  of  each  animal  slaughtered,  for 
the  purpose  of  detecting  disease  or  other 
conditions  that  could  render  the  carcass 
or  any  part  thereof  unfit  for  human  food 
or  otherwise  adulterated. 

With  the  appropriate  facilities, 
equipment,  and  placement  of  inspection 
stations,  a  swine  slaughtering 
establishment  can  set  its  own 


production  rates,  and  the  Food  Safety 
and  Inspection  Service  (FSIS)  assigns 
sufficient  inspectors  to  carry  out 
inspection  at  that  rate.  In  establishments 
with  relatively  low  production  rates,  one 
inspector  performs  all  of  the  inspection 
of  the  head,  viscera,  and  other  parts  of 
the  carcass  of  each  animal  slaughtered 
at  one  station.  In  establishments  with 
higher  slaughter  rates,  two  or  more 
inspections  may  be  needed.  On  a  two- 
inspector  configuration,  these  three 
inspection  tasks  must  be  divided 
between  the  two  inspectors.  On  a  line 
with  three  or  more  inspectors,  each  of 
these  three  inspection  tasks  is 
performed  by  a  different  inspector. 
Where  two  or  more  inspectors  are 
required,  they  rotate  between  the  tasks 
during  the  workday  to  equalize  the 
workload. 

New  Post-Mortem  Inspection  Procedure 
for  Large  Establishments 

On  August  28, 1981,  FSIS  published  an 
interim  rule  in  the  Federal  Register  (46 
FR  43406)  establishing  new  swine  post- 
mortem inspection  rates  based  on  a 
more  efficient  ir.spection  procedure.  The 
interim  rule  was  adopted  as  a  final 
regulation  on  August  4, 1982  (47  FR 
33673).  The  new  procedure  was  tested  in 
establishments  with  three  or  more 
inspectors  located  at  three  inspection 
stations.' Accordingly,  the  procedure 
affected  only  those  operations  requiring 
three  or  more  inspectors  and  where  the 
swine  heads  are  inspected  while 
attached  to  the  carcass.  The  1981 
interim  rule  expressed  FSIS's  intention 
to  extend  the  rules  to  the  other  classes 
of  establishments  upon  completion  of 
additional  studies,  which  is  the  main 
purpose  of  this  proposal. 

Testing  the  New  Procedure  in  Other 
Swine  Establishments 

Studies  were  recently  completed  to 
determine  the  impact  and  applicability 
of  the  new  procedure  and  staffing 
standards  to  establishments  which 
require  less  than  three  inspectors  and  to 
those  establishments  with  three 
inpectors  where  the  swine  heads  are 
inspected  only  when  detached  from  the 
carcass.' 


'  The  tests  are  reported  in  two  studiei  entitled  "A 
Study  on  the  Effectiveness  of  Current  and  Proposed 
Swine  Post-Mortem  Inspection"  and  "A  Study  on 
the  Apphcability  of  Proposed  Swine  Post-Mortem 
Inspection  to  Sows/Boars."  Copies  of  these  reports 
may  be  obtained  without  charge  by  writing  to  Dr. 
lohn  Prucha.  Director.  Slaughter  Inspection 
Standards  and  Procedures  Division.  Meat  and 
Poultrj'  Inspection  Technical  Services.  Food  Safety 
and  Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC.  20250. 

'  A  copy  of  the  report  on  these  studies.  "Work 
Measurement  Staffing  S'andard  for  the  One  to 

Continued 
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These  studies  were  conducted  at 
swine  slaughter  establishments 
operating  with  a  one  or  two-inspector 
line  configuration  and  slaughtering  both 
market  hogs,  and  sows  and  boars.  A 
review  and  evaluation  of  the  elements  in 
the  one  and  two-inspector 
configurations  showed  that  most  of  the 
inspection  tasks  are  identical  to  the 
inspection  tasks  on  which  the  approved 
work  measurement  standards  for  the 
three  to  seven  inspector  configurations 
are  based,  and  that  it  takes  the  same 
amount  of  time  to  perform  the  same 
motion  of  work  in  either  types  of 
configurations. 

As  a  result  of  these  studies,  the 
Agency  is  proposing  improved 
inspection  procedures  which  appear  to 
be  as  effective  in  detecting  conditions 
relating  to  adulteration  as  the  current 
procedures. 

Factors  Influencing  Increased  Rate  of 
Inspection 

1.  Revised  Post-Mortem  Inspection 
Procedure.  The  revised  post-mortem 
inspection  procedure  requires  fewer 
motions,  and  hence  less  effort  and  time 
to  perform,  than  the  procedure  used 
prior  to  1981.  This  has  resulted  from  the 
installation  of  a  mirror  at  the  carcass 
station  to  eliminate  turning  the  carcass, 
from  the  substitution  of  visual 
inspection  for  some  of  the  palpation  at 
the  viscera  station,  and  from  the 
elimination  of  the  requirement  to  turn 
and  examine  the  carcass  at  the  head 
station. 

2.  Attached  and  Detached  Heads.  The 
inspection  of  the  head  requires  the 
examination  of  mandibular  lymph 
nodes.  These  nodes  are  nibde  accessible 
to  the  inspector  in  two  ways.  The  head 
may  be  disjointed  from  the  neck  and  left 
attached  to  the  carcass  by  a  flap  of  skin, 
or  it  may  be  removed  and  placed  in  a 
head  rack,  nose  down,  for4he 
mspectors  examination.  Most 
establishments  requiring  three  or  more 
inspectors  provide  for  the  inspection  of 
the  head  while  it  is  stiU  attached  to  the 
carcass  by  the  flap  of  skin.  However, 
most  one-  and  two-inspector  line 
configurations  provide  for  the  removal 
of  the  head  from  the  carcass  for 
inspection.  Removal  of  the  heads  does 
not  affect  the  inspection  rate  on  market 
hog  slaughter  lines.  The  carcasses  are 
short  enough  so  that  the  market  hog 
heads  can  be  inspected  while  attached 
without  requiring  stooping  by  the 


Three  Inipector  Swine  Slaughter  ConfigunUoiu." 
may  be  obtained  without  char^  from  Mr,  Clyde  S 
Smithson.  Director.  Industrial  Eofineering  and  Data 
Management  Diviiion.  Meal  and  Poultry  Inspection 
Technical  Services.  Food  Safely  and  Inspection 
Service.  U.S.  [>epartment  of  Agriculture. 
Washinxlon.  DC  TOXM. 


inspector.  Sow  and  boar  heads  hang 
nearer  to  the  floor  which  requires  the 
inspector  to  stoop  and,  therefore,  more 
inspection  time  is  necessary  for  sow  and 
board  head  inspection. 

As  previously  discussed,  the 
inspection  rates  for  three  or  more 
inspector  lines,  for  carcasses  with  heads 
attached  were  promulgated  on  August  4, 
1982.  Those  rates  are  contained  in  two 
tables  (9  CFR  3iai(bK3))— one  for 
butcher  hogs  and  one  for  sows  and 
boars.  For  purposes  of  organization,  this 
proposed  rule  would  combiae  the  two 
tables  into  one  as  Table  4,  making  no 
distinction,  except  as  otherwise  noted, 
between  swine  slaughter  lines  with 
heads  attached  and  those  with  heads 
detached.  FSIS  is  soliciting  comments  on 
Table  4  only  as  they  relate  to  footnote 
number  1  concerning  sows  and  boars 
where  the  heads  are  detached  because  it 
is  the  only  change  in  the  information 
contained  in  the  Table.  The  minimum 
line  rates,  as  currently  contained  in 
§  310.1(b)(3),  for  three-inspector 
configurations  with  heads  attached  are 
appropriately  changed  to  reflect  the 
maximum  number  of  swine  that  can  be 
inspected  on  two-inspector  line 
configurations. 

3.  Addition  of  a  Mirror  at  the  Carcass 
Inspection  Station.  Currently,  mirrors 
are  required  only  for  those  three  or  more 
inspector  slaughter  lines  where  the 
swine  heads  are  inspected  while  still 
attached.  The  criteria  for  such  mirrors 
are  set  forth  in  \  307.2(m)(6)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  307.2(m)(6)).  The  mirror  allows  the 
inspector  to  review  the  back  of  the 
carcass  without  turning  the  carcass 
which  decreases  the  time  required.  This 
proposal  would  extend  such 
requirement  to  those  sow  and  boar 
three-inspector  lines  where  the  heads 
are  detached  from  the  carcasses.  In 
establishments  where  one  or  two 
inspectors  are  assigned,  a  mirror  would 
not  be  required  unless  the  establishment 
desires  to  increase  production  to  the 
point  where  an  additional  inspector 
must  be  assigned.  In  that  event  the 
inspection  service  would  have  the 
option  to  require  a  carcass  mirror  rather 
than  place  another  inspector  in  the 
estabhshment.  The  inspection  rates  on 
one-  and  two-inspector  configurations 
may  be  slightly  higher  if  mirrors  are 
provided.  Therefore,  to  receive  the 
faster  inspection  rate,  such 
establishments  would  be  required  to 
install  mirrors  meeting  the  criteria  in 

§  307.2(m)(6). 

4.  Arranging  the  facilities  to  minimize 
the  inspector's  walking  distance.  In  one/ 
and  two-inspector  configurations,  the 
inspector  must  sometimes  walk  from 


one  oi  llM  tbree  inspecuon  Nations  to 
another.  If  the  stations  are  located  dote 
to  each  other,  the  inspector  can  perform 
his/her  tasks  with  less  walking  time. 
The  less  fte  waQdng  time  involved,  die 
more  animals  that  can  be  inspected  per 
hour. 

The  proposed  new  staffing  standards 
for  one-  and  two-inspector  Ikiet  are 
based  upon  tbe  Hintniy;^  the  ^nffp^>ctor 
walks  between  the  inspection  stations. 
The  new  procedure  would  provide  an 
incentive  for  smaller  plants  to  increase 
productivity  by  reairanging  their 
facilities  to  minimiKo  the  distance 
between  the  inspection  stations. 

5.  Two-inspector  l&ie  configurations. 
As  previously  mentioned  when  two 
inspectors  are  assigned  to  an 
establishment,  the  three  inspection  tasks 
are  divided  between  them.  Various 
combinations  of  inspection  tasks  have   . 
been  proposed,  some  of  which  are  more 
productive  than  others. 

The  inspection  rate  for  market  hog 
two-inspector  configurations  would  be 
the  same  for  both  attached  and 
detached  heads.  Sow  and  boar  rates 
would  be  different  for  attached  dnn 
detached  heads  because  the  iaapecdon 
time  is  greater  for  attached  heeda  due  to 
the  necessary  stooping  by  the  inspector. 

Inspection  StatioB  Configuration  for 
Low  Production  Establishmenta 

Staffing  standards  for  various 
inspection  station  configarations  have 
been  developed  and  are  proposed  herein 
for  thffse  establishments  that  have  low 
slaughter  production  rates.  In  sudi 
establishments  where  an  additional 
inspector  may  be  required,  FSIS  would 
have  the  option  of  implementing  a  more 
productive  inspection  configuration. 

List  of  Subjects 

9  CFR  Part  307 

Facilities,  Meat  inspection.  Official 
establishment 

9  CFR  Part  310 

Meat  inspection.  Post-mortem 
inspection.  Slau^ter. 

The  Proposal 

The  Federal  meat  in^»ectioa 
regulations  would  be  revised  as  follows: 

1.  Hie  authority  citation  for  Parts  807 
and  310  reads  as  follows: 

Authority:  34  SUt  1280,  79  Stat.  SOS.  as 
amended.  81  Stat.  SB4. 84  Sut  91. 43&  21 
U.S.C  601  atseq..  S3  U.S.C.  12S4(b). 

2.  Section  307.2(mKe)  would  be 
revised  to  read  as  follows: 
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§307.2    OtiMr  facitttlM  and  conditions  to 
b*  provMad  by  ••tabHahnwnt 

*  «  *  *  • 

(m)*  •   * 

(6)  For  swine  slaughter  lines  requiring 
three  or  more  inspectors,  and  for  those 
one-  and  two-inspector  configurations 
where  the  establishment  installs  a 
mirror  At  the  carcass  inspection  station 
one  glass  or  plastic,  distortion-free 
mirror,  at  least  5  feet  x  5  feet,  mounted 
far  enough  away  from  the  vertical  axis 
of  the  moving  line  to  allow  the  carcass 
lo  be  turned,  but  not  over  3  feet  away, 
and  so  mounted  that  any  inspector 
standing  at  the  carcass  inspection 
station  can  readily  view  the  back  of  the 
carcass. 

3.  Section  310.1(b)(3)  would  be  revised 
to  read  as  follows: 

§  310.1     Extent  and  time  of  post-mortem 
Inspection;  post-mortem  Inspection  staffing 
standards. 

•  •  •  •  • 

(b)  *   •  * 

(3)  Swine  Inspection.  The  following 
inspection  staffing  standards  are 
applicable  to  swine  slaughter 
configurations.  The  inspection  standards 
for  all  slaughter  lines  are  based  upon  the 
observation  rather  than  palpation,  at  the 
viscera  inspection  station,  of  the  spleen, 
liver,  heart,  lungs,  and  mediastinal 
lymph  nodes.  In  addition,  for  one-  and 
two-inspector  lines,  the  standards  are 
based  upon  the  distance  walked  (in  feet) 
by  the  inspector  between  work  stations; 
and  for  three  or  more  inspector 
slaughter  lines,  upon  the  use  of  a  mirror, 
as  described  in  5  307.2(m)(6),  at  the 
carcass  inspection  station.  Although  not 
required  in  a  one-  or  two-inspector 
slaughter  configuration,  except  in 
certain  cases  as  determined  by  the 
inspector,  if  a  mirror  is  used,  it  must 
comply  with  the  requirements  of 
§  307.2(m)(6). 

Table  1— One  Inspector— Staffing 
Standards  for  Swine 


Dsiance  walked  '  n  leal 


0  lo  5  

6  to  10 

11  to  15 _ 

16  to  20 

21  lo  25 

26  to  30 

31  to  35 

36  lo  40 

41  to  45 

46  to  50 

51  to  55 

56  to  60 

61  10  65 

66  to  70 

71  to  75 


Maximufn  mtpectnn  rates 
(nead  per  hour) 

Market  hoga    ■      Sows  and 

~1         tx>ars 
wiiti-  ■ 

out 
maror 


140 
134 
129 

124 
120 
116 
112 

ioe 

105 
101 
96 
96 
•3 
90 


With 


150 
144 
137 
132 
127 
122 
118 
114 
110 
107 
103 
100 
97 
95 
92 


Wittv 

out 

nwTor 


mirror 


131 

126 

122 

117 

113 

110 

106 

103 

100 

97 

94 

91 

89 

87 

85 


143 

137 

132 

127 

122 

118 

114 

110 

106 

103 

100 

97 

94 

92 

89 


Table  1  —One  Inspector— Staffing 
Standards  for  Swine — Cksntintied 


! 

Distance  walked  <  in  f««l 

IS  — 

Maximum  inspection  rates 
(tiead  per  hour) 

Market  hogs 

Sows  and 

With 
mirror 

With- 
out 

r-  '  vv* 

mirror      ""^ 

76  to  80 .* 

81  to  85 _ _ 4. 

86 

84 
82 
80 
78 

89 
87 
85 
83 
81 

82 

80 
79 
77 
75 

87 
85 

86  to  90 + 

91  to  95 .: 

96  to  100    ..              _ 

83 
81 
79 

'  Distance  wnlkud  is  tre  total  distnrKe  tf<»l  the  mspectcr 
MiH  tiave  to  waih  t)etw©en  wor>  stations  dunng  one  inspec- 
tion cycle  (eg.,  between  viscera.  :;arcass.  head,  and  wasnoa- 
sin)  I 


Table  2.— Two  Inspectors— Staffing 
Standards  for  Market  Hogs 


Max'mum  inspection  rates 
(head  per  hour) 


Distance  walked'  m  feet  by 
inspector  B  is — 


Une  confrguration 


Car- 
cass' 


Head 
viscera' 


Viscera'  I    Head' 


Head        Visceia 
car-      I      car- 
cass'    I    cass' 


Without  Wrrar 


0to5 

R  in  10     

151-253 
151-239 
151-226 
151-214 
151-204 

151-271 
151-255 
151-240 
151-227 
151-215 

15i-?96 

1SI-Z77 

11  to  15 

16  to  20 

21  10  25 

151-260 
151-244 
151-231 

OtoS 

6  10  10 ., 

11  to  15 _ 

151-253 
151-239 
151-226 
151-214 
151-204 

151-303 
151-283 
151-265 
151-249 
151-235 

151-318 
151-304 
151-289 

16  to  20 

151-270 

21  to  25 

151-264 

'  Distance  walked  is  the  total  distarx»  tt^at  Inspector  B  will 
have  10  walk  between  work  stations  dunng  one  irispection 
cycle  (eg    between  viscera,  carcass,  and  washbasin) 

'  Inspector  A. 

'  Inspector  B 

Note  —On  multipto-instiector  kilts,  ttie  'inspectors  iykjsI 
rotate  tietween  all  inspection  positions  dunng  each  shift  lo 
equalize  the  workload.  Presentation  must  oe  correct 


Table  3  —Two  Inspectors — Staffing 
Standards  for  Sows  and  Boars 


Maximum  inspection  rates  (head  per 

hour) 

Line  configuration 


Distance 
watlied  '  in  teet 
by  insepctor  B 


Car- 
cass ' 


Vis- 
cera • 


Head' 


Heed 

viacera ' 


Head 
car- 
cass* 


Viscera   i   Viscera 
car-  car- 

cass '         cass  ' 


Heads 

(le- 
tacned 


Heads 

de- 
tached 


Heads 
attached 


Without  Mirror 


0to5 

6  lo  10 

11  to  15.-.. 
16  to  20..... 
i^  to  25    . 


144-248  I  144-254 
1*4-235  ;  144-240 
1*4-222  144-227 
1*4-211  144-215 
144-201   I  144-205 


I 

144-267  I  144-267 
144-253  144-253 
1*4-239  I  144-239 
144-226  !  144-226 
1*4-214  1  144-214 


With  Wrror 


0to5 

6  to  10.. 
11  to  15 
16  10  20 


1*4-248 
1*4-235 
1**-222 

1*4-211 


144-292 
144-273 
144-256 
144-241 


144-305  I  144-292 
144-291  144-280 
144-272  144-268 
144-255  I  144-255 


Table  3— Two  Inspectors— Staffing 
Standards  for  Sows  and  Boars — Contin- 
ued 


Maximum  inapection  ratos  (head  par 
hour) 


Une  configuration 

Distance 

Car-            Via- 
caaa>         cera  ■ 

Ha«l> 

HMd' 

walked  '  m  leet 

Viac«a 

ear- 

cMa  * 

Viacera 

car- 

casa' 

by  maapdor  B 
a— 

Ha«l 
viscera' 

Hewl 
car- 

Heads 

de- 
tached 

Heads 
lachwj 

Hewis 

de- 
tK:hed 

Heads 
attached 

21  lo  25                    144-201 

1 

144-228 

144-240 

144-240 

■  Ostance  walked  is  ttie  total  distance  that  Inapoctor  B  win 
have  to  walk  between  work  stationa  during  one  inspection 
cycle  (e  g  ,  between  viscera,  carcaaa.  and  washtMSin). 

'  inspector  A. 
•  Inspector  B. 

Note  —On  multiple-inspector  liiHs,  ttie  mapectors  must 
rotate  be*ween  all  inspection  posmons  during  each  shrtl  to 
equalize  the  workload  Presentation  must  be  correct 

Table  4  —Three  Inspectors  or  More- 
Staffing  Standards  for  Swine 


Maximum  mspectxxi  rates 

Number  o<  Inspectors  by 
station 

(head  per  hour) 

Head 

cera 

Car- 
case 

Total 

Market  hogs: 

319  to  506 

1 
1 
2 
2 
3 

1 
2 
2 
3 
3 

1 
2 
2 
3 
3 

1 
1 
2 
2 
3 

3 

507  to  540 _ 

541  to  659 „.. 

860  to  1022 - 

1023  to  1106     

4 
5 

6 

7 

Sows  and  boats: 

306  10  439' „ 

440  to  475 

476  to  752 

753  10  895 

896  to  964 

3 

4 
5 
6 
7 

'  This  rate  is  306-462  if  ttie  heads  of  sows  and  boars  are 
detached   from   the   carcasses  at   the   bme  of   inspection. 

NOTE — On  multiple-inspector  kills,  ttie  inspectors  must 
rotate  between  aH  inspection  posrtions  durmg  each  shift  to 
eouaitze  the  workload.  Presentation  must  be  correct 

Done  at  Washington,  D.C.,  on  August  24, 
1984. 

Donald  L.  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc  84-24029  Filed  9-11-84:  8:45  am) 
BILUNQ  COOC  3410-OM-M 


DEPARTMENT  OF  THE  TREASURY 
Comptroller  of  the  Currency 
12  CFR  Part  8 
[Docket  No.  84-31] 

Assessment  of  Fees;  National  Banks; 
District  of  Columbia  Banks,  Federal 
Branches  and  Agencies 

AGENCY:  Comptroller  of  the  Currency. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  ("Office"}  is  seeking 
public  comment  on  a  proposed  revision 
of  the  fees  charged  by  the  Office  for 
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special  examinations  and  investigations 
of  national  banking  associations  and 
District  of  Columbia  banks,  for 
examinations  of  the  affiliates  of  such 
institutions,  for  examinations  of 
fiduciary  activities  of  such  institutions 
exercising  fiduciary  powers,  and  for 
examinations  and  investigations  made 
pursuant  to  12  CFR  Part  5,  Rules, 
Policies,  and  Procedures  for  Corporate 
Activities.  The  Office  proposes  to  charge 
a  uniform  hourly  fee  derived  from  a 
formula  based  on  the  cost  of  these 
examinations  and  investigations.  The 
hourly  fee  would  be  revised  annually  to 
reflect  projected  costs  as  reflected  in  the 
budget  for  the  coming  year. 

In  addition,  the  Office  proposes  to 
institute  annual  publication  of  a  "Notice 
of  Comptroller  of  the  Currency  Fees." 
This  notice  would  include  all  the  fees  to 
be  charged  by  the  Office  in  the  coming 
year,  inclusive  of  this  proposal.  The 
notice  would  be  published  on  the  first 
business  day  in  December  of  each  year. 
DATE:  All  comments  should  be  received 
by  the  Office  no  later  than  October  29, 
1984. 

ADDRESS:  Comments  should  be  directed 
to  Docket  No.  84-31  Communications 
Division,  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East,  SW.. 
3rd  floor,  Washington,  D.C.  20219, 
Attention:  Lynnette  Carter.  Telephone 
(202)  447-1800.  All  comments  will  be 
available  for  inspection  and 
photocopying  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Arczynski,  Project  Manager. 
Financial  Operations  (202)  447-1878  or 
Chan  Anhouse,  Attorney.  Legal 
Advisory  Services  Division  (202)  447- 
1880;  Office  of  the  Comptroller  of  the 
Currency. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  Comptroller  of  the 
Currency  was  created  by  federal 
legislation  for  the  purpose  of  regulating 
the  national  banking  system.  Under  the 
National  Bank  Act.  12U.S.C.  1  etseq.,  it 
has  a  responsibility  to  take  every 
necessary  and  appropriate  step  to 
ensure  that  all  national  banks  comply 
with  the  various  laws  enacted  by 
Congress  and  the  States. 

The  Office  is  authorized  by  12  U.S.C. 
481  and  482  to  assess  a  fee  based  on 
assets  on  all  national  banks.  District  of 
Columbia  baijcs,  and  federal  branches 
and  agencies  of  foreign  banks  to  recover 
the  costs  associated  with  their 
supervision  and  examination.  This  is  the 
general  assessment  fee  at  12  CFR  8.2. 
Sections  481  and  482  also  authorize  the 
Office  to  recover  the  expenses  it  incurs 
in  examining  such  institutions  more 
frequently  than  twice  in  one  calendar 
year,  in  examining  any  affiliate  of  a 


national  bank,  in  examining  the 
activities  of  institutions  exercising 
fiduciary  powers,  in  examinations  and 
investigations  conducted  pursuant  to  12 
CFR  Part  5,  Rules.  Polices,  and 
Procedures  for  Corporate  Activities. 

The  Office  is  seeking  with  this 
proposal  to  fully  recover  those  expenses 
not  recovered  through  the  general 
assessment  fee.  The  current  fees  set 
forth  in  12  CFR  8.6,  Daily  Rate  for 
Examinations  of  Affiliates  and  for 
Special  Examinations  and 
Investigations,  do  not  fully  recover  the 
expenses  for  special  examinations  and 
investigations  and  examinations  of 
national  bank  affiliates.  The  fee  charged 
for  these  examinations  and 
investigations  has  remained  fixed  since 
1969.  Since  then.  Office  expenditures 
have  increased  by  382  percent  as  a 
result  of  inflation  and  increased 
responsibilities.  Consequently,  the 
Office  will  recover  only  19  percent  of  its 
costs  of  conducting  such  examinations 
in  1984.  In  addition,  the  fee  for  trust 
examinations  is  established  by  a 
detailed  formula  at  12  CFR  8.7.  Hourly 
Rate  for  Trust  Examinations.  This 
formula  no  longer  reflects  the  current 
organization  or  examination  techniques 
of  the  Office.  Due  to  this  discrepancy, 
the  Office  will  recover  only  84  percent  of 
the  cost  of  conducting  trust 
examinations  in  1984. 

The  Office  proposes  to  charge  a 
uniform  hourly  fee  for  all  examinations 
and  investigations  expenses  which  are 
not  recovered  through  the  general 
assessment  fee.  This  is  due  to  the  fact 
that,  while  the  financial  institution  or 
the  examination  area  in  the  bank  may 
differ,  the  functions  and  activities 
performed  by  employees  conducting  the 
examination  are  essentially  the  same 
and  the  ultimate  objective  in  each 
instance  is  identical.  Therefore,  the 
Office  expense  of  conducting  such 
examinations  are  effectively  the  same. 

The  proposed  hourly  rate  would  be 
derived  from  a  formula  which  accurately 
reflects  the  salary,  benefit,  and  travel 
costs  of  the  employees  performing  the 
examination,  as  well  as  the  general, 
administrative,  and  overhead  expenses 
(indirect  costs)  required  to  support  the 
Office's  staff.  The  proposed  formula  for 
determining  an  hourly  rate  which 
recovers  the  total  costs  of  examinations 
is  as  follows: 


DC  +  DC(ICR) 
BH 

where: 
DC:  Direct  costs 
BH:  Billable  hours 


=  HR 


ICR:  Indirect  cost  rate 
HR:  Hourly  rate 

The  number  of  hours  spent  examining 
a  bank,  both  on-site  and  off-site, 
multiplied  by  the  hourly  rate  determined 
by  this  formula,  establishes  the  fee 
charged  to  the  institution  for  the 
examination. 

The  components  of  this  formula  are 
defined  as  follows: 

Direct  Costs:  Projected  salary,  benefit. 
and  travel  expenses  of  the  Office's 
employees  performing  examinations  or 
investigations  for  the  coming  year. 

Billable  Hours:  Projected  Office 
employee  hours  devoted  to 
examinations  or  investigations  for  the 
coming  year. 

Indirect  Cost  Rate:  The  Indirect  cost 
rate  is  a  ratio  of  total  indirect  costs  to 
total  direct  costs  for  the  entire  Office  for 
the  coming  year.  Indirect  costs  include 
those  costs  incurred  for  Office  support 
activities  (legal  and  regulatory, 
administrative,  training,  and  external 
relations)  and  support  costs  (supplies, 
office  rent,  equipment,  etc.)  that  cannot 
be  clearly  identified  as  a  consequence  of 
the  performance  of  a  single,  specific 
function.  The  indirect  cost  rate.  then, 
represents  the  average  addition  to  direct 
costs  required  for  the  Office  to  recover 
its  total  costs  of  performing  an  activity. 

Based  on  this  formula,  the  revised  rate 
for  1984  would  have  been  $60  per  hour. 
In  1985  and  beyond,  the  Office  proposes 
to  revise  the  rate  annually  based  upon 
projected  costs  for  the  coming  year  end 
be  calculated  pursuant  to  the  above 
formula.  The  revised  fee  for  1985  and 
beyond  would  be  effective  as  of  January 
1  of  each  year.  Tlie  Office  would  provide 
a  copy  of  the  analysis  determining  the 
fee  for  a  given  year  to  any  interested 
party  upon  request. 

To  ensure  that  all  national  banks  and 
other  interested  parties  are  notified  of 
the  revised  fee  and  the  other  fees  of  this 
Office,  the  Office  proposes  to  publish  a 
"Notice  of  Comptroller  of  the  Currency 
Fees."  The  Notice  would  be  published 
the  first  business  day  in  December  of 
each  year  and  detail  all  of  the  Office's 
fees  for  the  coming  year.  Under  this 
proposal,  the  Notice  will  be  distributed 
to  all  national  banks  and  other 
interested  parties. 

Regulatory  FlexibilitysAnalysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 
96-354,  5  U.S.C.  601  etseq.),  the 
Comptroller  of  the  Currency  certifies 
that  the  proposed  fee  revision  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  regulation  would  not  impose 
additional  reporting  or  recordkeeping 
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requirements  on  any  banks  subject  to 
the  jurisdiction  of  this  Office,  nor  would 
the  proposed  regulation  have  any  other 
significant  impact  on  these  banks.  This 
Office  anticipates  that  the  necessary 
increase  in  fees  payable  by  any 
individual  bank  pursuant  to  this 
proposal  will  be  sufficiently  small  as  to 
have  no  appreciable  effect  on  the 
individual  bank's  financial  stability. 

Regulatory  Impact  Analysis 

Pursuant  to  section  3(g](l]  of 
Executive  Order  12291  of  February  17. 
1981,  the  proposed  fee  revision  does  not 
constitute  a  major  nde  within  the 
meaning  of  section  1(b)  of  the  Executive 
Order.  The  proposed  regulation:  (1)  Will 
not  have  an  annual  effect  on  the 
economy  in  excess  of  $100  million;  (2) 
will  not  impose  major  cost  or  price 
increases  on  consumers,  individual 
industries,  federal,  state  or  local 
government  agencies,  or  geographic 
regions;  and  (3)  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 
Therefore,  no  regulatory  impact  analysis 
need  be  prepared. 

List  of  Subjects  in  12  CFR  Part  8 

National  banks.  Assessment  of  Fees 

PART  8— [AMENDED] 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  12  CFR  Part  8  as 
follows: 

1.  The  authority  citation  for  12  CFR 
Part  8  is: 

Authority:  R.S.  5240,  as  amended,  12  U.S.C. 
4B1,  482;  12  U.S.C.  3103:  and  in  sec.  3,  47  Stat. 
1566,  28  D.C.  Code  102. 

2.  By  revising  the  text  of  5  8.6  to  read: 

§  S.6    Hourty  rat*  for  examinations  and 
Invastigations. 

(a)  Pursuant  to  the  authority 
contained  in  12  U.S.C.  481  and  12  U.S.C. 
482,  the  Office  of  the  Comptroller  of  the 
Currency  assesses  a  fee  on  an  hourly 
basis  to  recover  the  total  costs  of 
examining  fiduciary  activities  of 
national  and  District  of  Columbia  banks 
and  related  entities,  of  conducting 
special  examine tion^  and  investigations 
of  national  and  District  of  Columbia 
banks,  of  conducting  examinations  of 
the  affiliates  of  national  and  District  of 
Columbia  banks,  and  investigations  and 
examinations  made  pursuant  to  12  CFR 
Part  5,  Rules,  Policies,  and  Procedures 
for  Corporate  Activities. 

(b]  The  fee  assessed  by  paragraph  (a) 
of  this  section  will  be  determined  by 
multiplying  the  number  of  hours 


employees  of  the  Office  of  the 
Comptroller  of  the  Currency  spend  on 
the  examination  or  investigation  by  the 
hourly  fee  as  determined  in  paragraph 
(c)  of  this  section. 

(c)  The  hourly  fee  assessed  by 
paragraph  (a)  of  this  section  will  be 
calculated  as  follows: 


DC-(-DC(ICR) 


r 


=  HR 


where: 

DC:  Direct  costs 

BH:  Billable  hours 

ICR:  Indirect  cost  rate 

HR:  Hourly  rate 

The  component  parts  of  the  formula 
are  defined  as  follows: 

Direct  Costs:  Projected  salary,  benefit, 
and  travel  expenses  to  be  incurred  by 
the  Office  for  employees  performing 
examinations  or  investigations  for  the 
coming  year. 

Billable  Hours;  Projected  employee 
hours  devoted  to  examinations  and 
investigations  for  the  coming  year. 

Indirect  Cost  Rate:  The  indirect  cost 
rate  is  a  ratio  of  total  indirect  costs  to 
total  direct  costs  for  the  entire  Office  for 
the  coming  year.  Indirect  costs  include 
those  costs  incurred  for  Office  support 
activities  (legal  and  regulatory, 
administrative,  training,  and  external 
relations]  and  support  costs  (supplies, 
office  rent,  equipment,  etc)  that  cannot 
be  clearly  identified  as  a  consequence  of 
the  performance  of  a  single,  specific 
function.  The  indirect  cost  rate, 
represents  the  average  addition  to  direct 
costs  required  for  the  Office  to  recover 
its  total  costs  of  performing  an  activity. 

(d)  The  hourly  fee  of  paragraph  (c)  of 
this  section  will  be  revised  annually  in 
the  "Notice  of  Comptroller  of  the 
Currency  Fees." 

3.  Section  8.7  is  removed  and  S  8.8  is 
redesignated  as  §  8.7  and  paragraph  (a) 
is  revised  to  read  as  follows: 

S  8.7    Payment  of  Interact  on  dellquent 
asseasmants  and  examination  and 
Investigation  feaa. 

(a)  Each  national  bank,  each  district 
bank,  each  Federal  branch,  and  each 
Federal  agency  shall  pay  to  the 
Comptroller  of  the  Currency  interests  on 
its  deliquent  payments  of  semiannual 
assessments.  In  addition,  each  national 
bank  and  each  entity  with  a  trust 
department  examined  by  the 
Comptroller  of  the  Currency  and  each 
institution  that  is  the  subject  of  a  special 
examination  or  investigation  conducted 
by  the  Comptroller  of  the  Currency  shall 
pay  to  the  Comptroller  of  the  Currency 
interest  on  its  deliquent  payments  of 


examination  and  investigation  fees. 
Semiannual  assessment  payments  will 
be  considered  deliquent  if  they  are 
received  after  the  time  for  payment 
specified  in  §  8,2.  Examination  and 
investigation  fees  will  be  considered 
deliquent  if  not  received  by  the 
Comptroller  of  the  Currency  within  30 
calendar  days  of  the  invoice  date. 
«         *        *         *         * 

4.  A  new  §  8.8  is  added  to  read  as 

follows: 

§  8.B    Notice  of  Comptroller  of  ttta 
Currency  Fees. 

On  the  first  business  day  in  December 
of  each  year,  the  Office  will  publish  and 
distribute  a  "Notice  of  Comptroller  of 
the  Currency  Fees."  This  Notice  will 
contain  all  fees  to  be  charged  by  the 
Office  for  the  upcoming  year.  These  fees 
will  be  effective  January  1  of  the 
following  year. 

Dated:  August  16. 1984. 
H.  Joe  Selby. 

Acting  Comptroller  of  tiie  Currency. 

!FR  Doc  84-240M  Filed  9-11-64:  8  «5  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  84-AAL-4] 

Proposed  Estat>Nshment  of  Mekoryuk, 
AK;  Transition  Area 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUINMARy:  This  notice  proposes  to  lower 
the  base  of  controlled  airspace  in  the 
vicinity  of  Mekoryuk,  AK,  Airport  to  700 
feet  above  the  surface  so  that  aircraft 
conducting  flight  under  instrument  flight 
rules  (IFR)  would  have  exclusive  use  of 
that  airspace  when  the  visibility  is  less 
than  3  miles  and  thereby  enhancing  the 
safety  of  such  operations. 
DATE:  Comments  must  be  received  on  or 
before  October  24, 1984. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Director,  FAA, 
Alaskan  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  84- 
AAL-4,  Federal  Aviation 
Administration,  701  C  Street,  Box  14, 
Anchorage,  AK  99513, 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m,  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
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Counsel.  Room  916.  800  Independence 
Avenue,  SW..  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  nonnal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (AAT-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AA^-4."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  In  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  PubUc 
Information  Center.  APA-430.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 


placed  on  a  mailing  hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  base  of 
controlled  airspace  at  700  feet  above  the 
surface  in  a  rectangular  area  37  nautical 
miles  by  15.5  nautical  miles  over  the 
Mekoryuk,  AK.  Airport.  While  this 
airspace  designation  would  exclude 
aircraft  from  conducting  flight  under 
visual  flight  rules  (VFR)  when  the 
visibility  is  less  than  3  miles,  it  would 
enhance  the  safety  of  aircraft 
conducting  flight  under  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Apphcability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service,  FAA.  in  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of,  and 
Annex  11  to.  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  establishment  of  air 
navigational  facilities  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
flying  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 


The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
trafBc  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago.  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 
The  Proposed  Amendment 

PART  71-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Mekoryuk,  AK  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  wthin  6  miles 
southeast  and  9.5  miles  northwest  of  the 
Nanwak  NDB  (lat.  aO'23'10"N..  long. 
166"12'46"W.)  244T(228'M)  and  064*T(048'M) 
bearings,  extending  from  18.5  miles 
southwest  to  18.5  miles  northeast  of  the  NDB, 
(Sees.  307(a).  313(a).  and  1110,  Federal 
Aviation  Act  of  1858  (49  U.S.C.  134a(a), 
13S4(a).  and  1510);  Executive  Order  10854  (24 
FR  9565);  (49  U.S.C.  106(g)  (Revised.  Pub.  L 
97-449.  January  12, 1983));  and  14  CFR  11.65) 

Issued  in  Washington.  D.C.,  on  August  29, 
1984. 

Shelomo  Wugaltar. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc  •4-24020  Flbd  S-ll-S*:  kM  anj 
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14  CFR  Part  71 

[Airspace  Docket  Na  M-AAL-11] 

Proposed  Establishment  of  Port 
Heiden,  AK,  Transition  Area 

AQENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to  lower 
the  base  of  controlled  airspace  in  the 
vicinity  of  Port  Heiden.  AK.  Airport  to 
700  feet  above  the  surface  so  that 
aircraft  conducting  flight  under 
instrument  flight  rules  (IFR)  would  have 
exclusive  use  of  that  airspace  when  the 
visibility  is  less  than  3  miles  and  thereby 
enhancing  the  safety  of  such  operations. 
DATE:  Comments  must  be  received  on  or 
before  October  24. 1984. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Alaskan  Region,  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  84- 
AAL-11.  Federal  Aviation 
Administration,  701  C  Street.  Box  14. 
Anchorage.  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW..  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOfl  FURTHER  INFORMATION  CONTACT 
William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (AAT-230). 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-.\AL-ll."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591,  or  by  calling 
(202)  42&-«)58.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  f  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  base  of 
controlled  airspace  at  700  feet  above  the 
surface  over  the  Port  Heiden,  AK, 
Airport  within  a  generally  circular  area 
of  approximately  800  square  miles. 
While  this  airspace  designation  would 
exclude  aircraft  from  conducting  flight 
under  visual  flight  rules  (VFR)  when  the 
visibility  is  less  than  3  miles  it  would 
enhance  the  safety  of  aircraft 
conducting  flight  under  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  repubhshed  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 


so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 
Aviation  Organization  (ICAO), 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Service,  FAA,  in  areas 
outside  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of.  and 
Annex  11  to,  the  Convention  on 
International  Civil  Aviation,  which 
pertains  to  the  estabhshment  of  air 
navigational  facilities  and  services 
necessary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
flying  on  international  air  routes  is 
carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944.  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 
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List  of  Subjects  in  14  CFk  Part  71 

Transition  areas,  Aviation  safety. 
The  Proposed  Amendment 

PART  71— {AMEMOEO] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  fl4  CFR  Part  71)  as 
follows: 

Port  Heiden,  AK  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  14.5-inile 
radius  of  the  Port  Heiden  Airport  (laf 
56-57-36-  N..  long.  156*36-48-  W):  and  within 
9.5  miles  south  and  4.5  miles  north  of  the  248* 
bearing  from  the  Port  Heiden  NDB.  extending 
from  the  14.5-mile  radius  area  to  23  miles 
west  of  the  NDB;  and  within  9.5  miles  west 
and  4.5  miles  east  of  the  339"  bearing  from  the 
Port  Heiden  NDB  extending  from  the  14.5- 
mile  radius  area  to  23  miles  north  of  the  NDB 
(Sees.  307(a).  313(a).  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(a). 
1354(a).  and  1510):  Executive  Order  10854  (24 
FR  9565);  (49  U.S.C.  106(g)  (Revised,  Pub.  L 
97-449.  January  12. 1983));  and  14  CFR  11.65) 

Issued  in  Washington.  D.C..  on  August  29 
1984 

Shelomo  Wugalter, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc  84-24021  Filed  9-11-84:  8:4*  ami 
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14  CFR  Part  101 


Moored  BaNoone,  Kites,  Unmanned 
Rockets,  and  Unmanned  Free 
Balloons;  Regulatory  Review  Program 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACnON:  Initiation  of  regulatory  review: 
Invitation  to  submit  proposals. 


SUMMARY:  The  FAA  announces  a 
Regulatory  Review  Program  regarding 
Part  101  of  the  Federal  Aviation 
Regulations  (FAR)  (hereinafter  called 
"Review  Program").  This  Review 
Program  is  intended  to  provide  full 
public  participatSon  in  matters 
concerning  FAA  evaluation  of  the 
operation  of  moored  balloons,  kites, 
unmanned  rockets,  unmanned  free 
ballons,  and  the  possible  inclusion  of 
remotely  piloted  vehicle  regulations.  The 
Review  Program  is  patterned  on  the 
FAA's  earlier  airworthiness  and 
operations  review  programs. 
DATE:  Proposals  must  be  received  on  or 
before  November  13, 1984. 
ADDRESS:  Send  proposals  to  the  Part  101 
Regulatory  Review  Program,  Federal 
Aviation  Administration,  Office  of  the 


Associate  Administrator  for  Air  Traffic, 
Airspace-Rules  and  Aeronautical 
Information  Division,  ATT-200.  800 
Independence  Avenue  SW.. 
Washington.  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brent  A.  Femald,  Airspace  and  Air 
Traffic  Rules  Branch.  (ATT-230), 
Airspace-Rules  and  Aeronautical 
Information  Divisioo.  AAT-200, 800 
Independence  Avenue  SW., 
Washington,  D.C.  20591  (202-428-8783). 
SUPPlfMENTARY  INFORaUTKNC 
Scope 

The  Regulatory  Review  Program 
announced  by  this  notice  involves  Part 

101  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  101)  entitled  "Moored 
Balloons,  Kites,  Unmanned  Rockets,  and 
Unmanned  Free  Balloons."  The  scope  of 
Part  101  includes  the  following: 

1.  Subpart  A  prescribes  rules 
governing  the  operation  of  certain 
balloons  that  are  moorpd  to  the  surface 
of  the  earth;  kites;  unmanned  rockets, 
and  unmanned  free  balloons: 

2.  Subpart  B  appUes  to  the  operation 
of  moored  balloons  and  kites; 

3.  Subpart  C  applies  to  the  operation 
of  unmanned  rockets;  and 

4.  Subpart  D  applies  to  the  operation 
of  unmanned  free  balloons. 

Comments  Invited 

This  regulatory  review  program  is 
initiated  pursuant  to  FAA's  policy  for 
the  institution  of  public  proceedings  in 
actions  related  to  rulemaking.  Interested 
persons  are  invited  to  participate  by 
submitting  any  proposals  for 
amendments  to  Part  101  that  they 
believe  are  needed.  We  are  particularly 
interested  in  comments/proposals  on 
the  following: 

1.  Moored  Balloons 

a.  Should  Parts  101  and  91  be  revised 
to  clarify  the  respective  requirements  for 
unmanned  and  manned  moored  balloon 
operations? 

b.  Should  FAR  Part  91  include 
additional  provisions  for  the  operation 
of  manned  moored  balloons,  such  as 
anticollision  lights  and  high  visibiUty 
flags  required  for  night/day  operations. 
respectively? 

2.  Subpart  C— Unmanned  Rockets 

a.  With  the  advent  of  increased 
private  industry  emphasis  toward 
providing  space  satellite  launching 
services,  and  the  developmental 
processes  involved,  and  the 
consequential  establishment  of  the  DOT 
Office  of  Commercial  Space 
Transportation  to  meet  the  needs  of 
these  business  ventures,  the  FAA  must 
review  Part  101,  Subpart  C.  within  the 


constraints  of  safety,  to  aooommadsts/ 
support  the  goals  of  the  DOT  0£Bos  of 
Commercial  ^fiaoe  Transportstaot.  This 
may  necessitate  the  creatk»  of  a  sew 
subpart  specifically  dedicated  to  space 
transportation  related  ventures. 

b.  Should  consideration  be  given  to 
amending  this  part  to  aUow  the 
operation  of  unmanned  rockets  in 
controlled  airspace  if  such  is  conducted 
in  an  established  controlled  firing  area 
(CFA)  and  such  operation  remains 
subject  to  presMit  safety,  cload/ 
obscuring  phenomena  criteris  and 
visibility,  and  other  constraints? 

Note. — CFA  contain  sctivitieB  wrhich.  if  not 
conducted  in  a  controlled  environoieiit  ooold 
be  hazardous  to  iiaDp«rtid|Mtiiig  aircvaft. 
The  distinguishii^  feature  of  the  CFA.  as 
compared  to  other  q>ecial  um  airspace,  it 
that  its  activities  are  susp^ended  inunadiately 
when  spotter  aircraft,  radar,  or  groimd 
lookout  positions  indicate  an  aircraft  might 
be  approaching  the  area.  Nonpartidpating 
aircraft  are  not  required  to  change  their  path 
of  flight. 

3.  Remotely  Piloted  Vehicles  (RPVb) 

a.  With  the  exploration  of  possible 
uses  for  remotely  piloted  vehicles,  such 
as:  Scientific  data  gathering;  military 
applications;  training;  private/ 
conunercial  ventures;  model,  sport  and 
recreational  use,  we  are  requesting 
comments  on  the  necessity  to  develop 
regulations  specifically  for  the  operation 
of  RPVs  in  airspace  other  than  special 
use  airspace. 

b.  If  there  is  evidence  that  the 
regulation  of  RPVs  as  a  class  is  needed, 
consideration  must  be  given  to 
incorporation  of  these  niles  in  Part  101. 
which  is  primarily  directed  toward 
unmanned  vehicles,  or  in  the  general 
operating  rules  of  Part  91.  Comments  are 
requested  regarding:  What  type  of 
regulations  are  needed;  imder  which 
Part  of  the  FAR.  and  what  size  and/or 
weight  restrictions,  capabilities,  etc.. 
should  be  used  to  determine  the 
different  categories,  if  any.  of  RPV 
operation. 

Required  Format  and  InfonnatioB 

Based  on  experience  gained  in 
previous  review  programs,  the  FAA  has 
determined  that  use  of  a  standard 
format  andinclusion  of  certain  specific 
information  greatly  facilitates 
processing,  compilation,  and  evaluation 
of  proposals  received.  Appendix  B 
contains  a  sample  format  that  should  be 
used.  Each  proposal  should  include  at 
least  the  following  information: 

1.  TTie  full  name  or  title  of  the 
proponent  or  an  acceptable  acronym. 

2.  The  FAR  section  affected. 

3.  A  short  title  identifying  the  sub^t 
of  the  proposal  (10  words  or  less). 
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4.  The  specific  regulatory  language 
being  proposed,  if  at  all  possible.  If  not, 
provide  a  precise  description  of  the 
objectives  of  the  proposal. 

5.  The  language  of  the  existing  rule  the 
proposal  would  change. 

6.  An  explanation  and  justification  cf 
the  proposal  including: 

a.  Background  pertinent  to  change. 

b.  Why  is  the  change  necessary. 

c.  How  the  needs  of  aviation  are 
served  (along  with  reasonable 
consideration  provided  to  nonaviation 
interests). 

d.  What  are  the  environmental, 
economic  (including  inflationary)  and 
cost/benefit  consequences,  if  adopted. 

e.  What  other  rules  are  affected  (such 
as  rules  in  other  FAR  Parts). 

f.  What  other  proposals,  if  any.  are 
directly  related. 

/.  Additional  data,  or  references  to 
publications. 

Where  a  proposal  covers  serveral 
sections  of  Part  101,  the  information 
required  in  Item  6  above  may  be  stated 
only  once  and  a  cross  reference  used  if 
similar  reason  and  logic  apply. 

Compilation  of  Proposals 

Each  proposal  received  by  the  date 
indicated  above  will  be  evaluated.  The 
FAA  will  prepare  a  compilation  of 
proposals  for  consideration  during  the 
Part  101  Regulatory  Review  Program.  In 
addition  to  proposals  received  from 
outside  the  agency,  internal  FAA 
proposals  will  be  considered. 

Agenda  and  Conference 

All  proposals  received  prior  to  the 
cutoflF  date  will  be  considered  in 
preparing  the  agenda  for  the  Part  101 
Regulatory  Review  Conference.  The 
agenda,  including  the  compilation  of 
proposals  will  be  distributed  by 
November  30. 1984.  At  that  time,  a 
Notice  of  Availability  of  the  agenda  will 
be  published  in  the  Federal  Register. 
The  conference  will  be  held  in  the 
Washington,  D.C..  area;  date  and  place 
to  be  announced.  There  will  be  no 
admission  fee  or  other  charge  to  attend 
or  participate  in  the  conference.  All 
conference  sessions  will  be  open  on  a 
space  available  basis  to  all  interested 
persons  who  register  to  attend.  All 
meetings  will  be  recorded.  Copies  of  the 
record  may  be  purchased  from  the  Rules 
Docket  (AGC-24),  Office  of  the  Chief 
Counsel.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591. 
Fees  for  copies  of  the  record  will  be 
determined  in  accordance  with  49  CFR 
Part?. 


Proposed  and  Final  Rulemaking 

The  conference  record  and  related 
regulatory  review  document  will  be  used 
in  developing  notices  of  proposed 
rulemaking,  appropriate. 

Drafting  Information 

The  principal  author  of  this  document 
is  Mr.  Brent  A,  Femald.  Office  of  the 
Associate  Administrator  for  Air  Traffic. 

List  of  Subjects  in  14  CFR  Part  101 

Aviation  Safety. 

(Sees.  104,  307.  313(a).  and  1101.  Federal 
Aviation  Act  of  1958,  (49  U.S.C.  1304. 1348. 
1354(a),  and  1501);  sec  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c);  and  14 
CFR  11.45)) 

Issued  in  Washington,  D.C.  on  August  10. 
1984. 

R.J.  Van  Vuren. 

Associate  Administrator  for  Air  Traffic. 

Appendix  A — Schedule  for  Part  101 
Regulatory  Review  Program 

— Notice  initiating  Part  101  Regulatory 
Review  Program  and  inviting  porposals 
to  amend  the  Federal  Aviation 
Regulations. 

— Final  date  for  delivering  proposals 
to  the  FAA. 

— Distribute  agenda  (including 
compilation  of  proposals  and  related 
working  documents  for  Part  101 
Regulatory  Review  Program)  and 
publish  a  Notice  of  Availibility  of  the 
agenda  in  the  Federal  Register. 

Appendix  B — Format  for  Part  101 
Review 

The  following  format  and  guidelines 
should  be  followed  in  preparing 
proposals  for  consideration  during  the 
review. 

Guidelines:  Each  proposal  should  be 
submitted  on  e  separate  page.  The  text 
should  be  within  the  margins  not  more 
than  6W  wide  and  9"  long  so  that  it  can 
be  printed  on  8"  by  IOV2". 

Sample  Format 

Proposal:  (Leave  Blank  for  FAA  Use). 
From:  Mr.  John  Doe,  XYZ  Inc. 
Index:  (Leave  Blank  for  FAA  Use). 
Far:  101 
Subject:  General  Scope. 

Proposal        I 

Amend  §  101.3  to  read  as  follows: 
§  101.3 


Current  Rule 

§101.  Waivers. 

No  person  may  conduct  operations 
that  require  a  deviation  from  this  part 
except  under  a  certificate  of  waiver 
issued  by  the  Administrator. 


Explanation  and  Justification 

•        *        *        *        ♦ 

|FK  Doc.  84-24018  Filed  9-n-M:  8:45  am] 
BMIng  Cod*  4t10-13-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  373  and  376 

[Docket  No.  40110-4107] 

Amendments  to  ttie  Distribution 
License  Procedure 

agency:  Office  of  Export 
Administration,  ITA,  Commerce. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  On  January  19, 1984  (49  FR 
2264-2267).  the  Office  of  Export 
Administration  (OEA)  solicited  public 
comments  on  a  proposal  to  amend  the 
"Distribution  License"  procedure,  which 
authorizes  exports  from  the  United 
States  of  certain  commodities  under  an 
international  marketing  program  to 
consignees  that  have  been  approved  in 
advance  as  foreign  distributors  or  users. 

Subsequently,  OELA  received 
comments,  consulted  informally  with 
industry  groups,  performed  audits  of 
several  Distribution  License  holders  and 
foreign  consignees,  and  conducted  an 
extensive  review  of  the  entire 
Distribution  License  (DL)  procedure.  As 
a  result  of  the  foregoing,  OEA  has 
determined  that  the  changes 
incorporated  in  this  new  proposal  will 
not  only  materially  strengthen  controls 
on  exports  under  the  Distribution 
License,  but  will  also  alleviate  burdens 
on  the  business  community  that  would 
not  have  contributed  to  an  enhanced 
expert  control  program. 

The  public  is  invited  to  make 
comments  on  each  proposed  change, 
and  to  specify  and  substantiate 
anticipated  workload  impact  and 
economic  impact  for  each  change.  When 
possible,  commenters  should  indicate 
any  anticipated  increase  in  individual 
validated  licenses  and  reexport 
authorizations  that  would  result  from 
applicable  regulatory  proposals. 

The  Department  anticipates  that 
applicants  with  pending  DL  applications 
and  pending  extensions  will  have  80 
days  from  the  effective  date  of  any  new 
requirements  to  bring  their  applications 
info  compliance  with  the  new 
requirements.  A  key  element  of  the  new 
proposal,  which  makes  possible  further 
flexibility  in  the  proposed  regulatory 
provisions,  is  the  requirement  for  pre- 
license  approval  of  an  internal  control 
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program  containing  the  minimal 
element!  specified  by  the  Department. 
Within  six  months  of  the  effective  date 
of  any  new  regulations,  the  Department 
would  expect  from  all  current  DL 
holders  a  narrative  statement  describing 
their  internal  control  system.  Comments 
on  the  implementation  of  these 
regulations  are  encouraged. 

In  a  separate  Notice,  the  Department 
of  Commerce  will  be  announcing  a 
schedule  for  public  hearings  during  the 
comment  period.  These  public  hearings 
will  be  completed  in  time  for  interested 
parties  to  prepare  formal,  written 
comments. 

DATE:  Comments  must  be  received  by 
November  13, 1984. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  Betty  Ferrell,  Exporter 
Services  Division.  Office  of  Export 
Administration.  U.S.  Department  of 
Commerce.  P.O.  Box  273,  Washington, 
D.C.  20044.  Mark  "DL  COMMENTS"  on 
the  face  of  the  envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Greenwald.  Exporter  Services 
Division.  Telephone:  (202)  377-3856. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and 
Invitation  To  Comment 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  Since  this  regulation  involves  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation,  and  a  delay  in 
effective  date  are  inapplicable. 
Nevertheless,  to  help  ascertain  the 
economic  impact  of  the  regulation  upon 
the  general  public,  the  regulation  is 
being  issued  in  proposed  form  and 
public  comment  is  being  sohcited. 

2.  Revisions  to  the  existing  collection 
of  information  requirement  (0MB 
control  no.  0625-0052)  contained  in  this 
proposed  rule  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980. 
The  pubhc  is  invited  to  submit 
comments  on  this  proposed  reporting 
requirement  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB.  New 
Executive  Office  Building,  Washington 
D.C.  20503,  Attention:  Desk  Officer  of  ' 
International  Trade  Administration. 

3.  Because  no  notice  of  proposed 
rulemaking  is  required  by  law,  this  rule 
is  not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et.  seq. 

4.  Because  this  proposed  rule  is  being 
issued  with  respect  to  a  foreign  affairs 


function,  it  b  not  subject  to  Executive 
Order  No.  12291  (46  FR  13193.  Febniary 
19, 1981).  "Federal  Regolation." 
The  period  for  submission  of 

comments  will  close  November  13, 1984. 
All  comments  received  before  the  close 
of  the  comment  period  will  be 
considered  by  the  Department  in  the 
development  of  final  regulations.  While 
comments  received  after  the  end  of  the 
comment  period  will  be  considered  if 
possible,  their  consideration  cannot  be 
assured.  PubHc  comments  will  become  a 
matter  of  public  record. 

Comments  that  are  accompanied  by  a 
request  that  the  information  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason  will  be  accepted  on  the 
conditions  described  beiow. 

Public  comments  on  these  proposed 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  they  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  pubhc  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4001,  U.S. 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20230. 

Records  in  this  facility,  including 
written  public  comments  and 
memoranda  summarizing  the  substance 
of  oral  communications,  may  be 
inspected  and  copied  in  accordance 
with  regulations  published  in  Part  4  of 
Title  15  of  the  Code  of  Federal 
Regulations.  Information  about  the 
inspection  and  copying  of  records  at  the 
facility  may  be  obtained  from  Patricia  L 
Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

The  Office  of  Export  Administration 
(OEA)  is  especially  interested  in 
receiving  comments  on  the  business  and 
economic  effects  of  the  proposed 
regulations.  Because  providing  such 
comments  may  involve  the  disclosure  of 
proprietary  business  information,  OEA 
will  accept  comments  on  a  confidential 
basis. 

Persons  may  request  confidenfial 
treatment  for  their  comments  involving 
proprietary  information  on  paperwork 


burden.  ««)••,  or  any  other  aspsets  of 
the  business  or  econonic  impaot  of  the 
proposed  regolationt.  The  raqneet  mast 
include  a  fuU  atatement  of  the  nawMks 
why  confklen«ai  treatment  shooM  be 
granted.  The  bminets  or  ffaianoial 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  OKA  on  sheets  of  paper 
separate  from  any  non-confidential 
information  submitted.  TTje  top  <rf  each 
page  should  be  marked  with  the  term 
"CONFIDKNTIAL  BUSINESS 
LNFORMATION."  OEA  will  either 
accept  the  submission  in  confidence  or, 
if  the  submission  fails  to  meet  the 
standards  for  confidential  treatment 
will  return  it.  A  nonconfidential 
summary  must  accompany  each 
submission  of  confidential  information. 
The  summary  will  be  made  available  for 
public  inspection. 

Information  accepted  by  OEA  as 
privileged  under  subsections  fb)  (3)  or 
(4)  of  the  Freedom  of  Information  Act  (5 
U.S.C„  section  552(b)  (3)  and  (4))  will  be 
kept  confidential  and  will  not  be 
available  for  public  inspection,  except 
according  to  law. 

Proposed  Revision  of  Distribution 
License  Piocaduie 

On  January  19, 1984  (49  FR  2264-2267), 
the  Department  sohcited  comments  on 
proposed  revisions  to  the  Distribution 
License  procedure,  a  comprehensive 
export  hcensing  system  for  firms  with 
international  marketing  programs 
generally  involving  a  number  of  foreign 
consignees/ distributors. 

Maior  changes  to  the  Export 
Administration  Regulations  during  the 
1970'8.  such  as  elimination  of  monthly 
reporting  requirements,  reduction  of 
record  keeping  requirements,  and 
relaxation  of  eligibility  standards,  have 
reduced  a  number  of  the  safeguards  in 
the  original  program. 

A  thorough  analysis  of  the  DL 
procedure  has  ounfirmed  that  stronger 
safeguards  are  needed.  The  January 
1984  proposal  was  issued  with  this 
purpose  in  mind.  In  addition,  the 
Department  concluded  in  1983  that 
additional  staff  positions  should  be 
allocated  to  the  special  licensing  unit  in 
OEA  and  that  an  audit  program  should 
be  re-estabiished. 

The  aim  of  the  proposal  was  to 
achieve  the  national  security  objectives 
of  the  United  States  by  preventing  the 
DL  procedure  from  being  used  as  a 
method  to  divert  controlled 
commodities.  It  was  also  intended  to 
impose  effective  controls  without 
impeding  legal  U.S.  trade.  The  DL 
regulations  were  issued  in  proposed 
form  in  January  1984  because  the 
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Department  wished  to  obtain  additional 
information  on  their  impact. 

The  Department  received  about  250 
responses  to  the  request  for  comments. 
In  addition,  OEA  gained  much 
information  on  the  process  and  the  DL 
holders'  control  programs  from  the 
conduct  of  several  foreign  and  domestic 
audits.  ITA  officials  also  met  with  a 
wide  variety  of  firms  currently  using  the 
DL  to  clarify  comments  and  assess  the 
ways  in  which  they  were  administering 
their  licenses.  This  knowledge  was 
extremely  beneficial  to  the  internal 
review  of  the  DL  procedure  conducted 
by  an  FTA  task  force.  By  analyzing  the 
intent  of  both  the  existing  regulations 
and  the  January  proposal,  reviewing  the 
results  of  recent  audit  activity,  and 
considering  the  comments  we  received, 
the  task  force  was  better  able  to  focus 
on  key  strengths  and  weaknesses  in  the 
DL  procedure.  The  Department  has 
prepared  a  new  proposed  regulation 
based  on  the  following  observations: 

•  The  DL  is  the  cornerstone  of  the 
marketing  program  for  most  U.S.  firms 
that  export  controlled  commodities.  The 
DL  procedure  facilitates  billions  of 
dollars  in  sales  each  year  and  involves 
thousands  of  intra-company  transfers; 
without  it,  U.S.  firms  would  be  less  able 
to  compete  effectively  in  the 
international  marketplace. 

•  Operations  under  DL  procedure 
have  changed  considerably  over  the 
years,  as  U.S.  business  has  expanded 
greatly  its  overseas  marketing  and 
production  operations,  and  foreign 
competition  has  been  increasing. 

•  Since  the  program's  inception, 
effective  administration  of  the  process 
has  been  dependent  on  internal 
corporate  controls.  Some  firms  have 
designed  good  programs,  but  have 
become  complacent  in  carrying  them 
out,  and  some  have  control  programs 
that  simply  need  to  be  improved. 

•  The  great  majority  of  U.S.  exporters 
will  not  jeopardize  their  DL  privilege 
through  inadvertent  or  willful  violations 
of  the  DL  regulations. 

•  Once  the  Department  establishes 
the  reliability  of  DL  participants,  it  is  the 
responsibility  of  each  exporting 
company  to  maintain  an  effective  export 
monitoring  program  and  OEA  must  audit 
such  programs  to  ensure  that  the 
requirements  of  the  DL  procedure  are 
met. 

•  There  is  a  need  and  opportunity  to 
strengthen  the  DL  procedure  to  ensure 
adequate  controls  without  weakening 
the  position  of  U.S.  firms  in  international 
markets. 

•  With  the  recent  hiring  of  additional 
personnel,  OEA  is  now  able  to  monitor 
more  effectively  the  compliance  of  firms 
and  to  expand  its  program  of  educating 


the  business  community  on  DL 
requirements.  In  addition,  OEA  will  be 
able  to  perform  more  thorough  pre- 
license  reviews  and  audits  to  establish 
participant  reliability. 

Based  on  the  industry  comments  and 
an  internal  FTA  review,  we  believe  that 
not  all  of  the  requirements  proposed  in 
January  are  absolutely  necessary  for  the 
building  of  an  effective  export  control 
system.  The  requirements  that  we  now 
propose  will  be,  we  believe,  effective  in 
safeguarding  the  national  security  while 
not  unduly  burdening  the  business 
community. 

DL  Holder  Export  Control  Requirement 

The  purpose  of  these  current 
proposals  is  to  eliminate  any  of  the 
January  proposals  that  could  have 
restricted  legitimate  economic  activity 
under  the  DL  procedure  without 
contributing  to  the  national  security. 
This  new  proposal  places  greater 
emphasis  on  self-control  to  be  exercised 
by  DL  holders  and  their  foreign 
consignees,  on  the  reliability  of  these 
entities,  and  on  DL  holders'  internal 
control  programs  (which  must  be 
acceptable  to  OEA  as  a  precondition  for 
receiving  or  renewing  a  license).  The 
internal  control  program  must  consist  of 
the  following  elements: 

•  Identification  of  positions  in  the 
applicant  firm  and  consignee  firms 
responsible  for  compliance  with  the 
requirements  of  the  DL  procedure; 

•  Systems  for  assuring  compliance 
with  product  and  country  restrictions, 
including  controls  over  reexports  to 
approved  sales  territories; 

•  A  process  for  screening  OEMs 
(original  equipment  manufacturers)  that 
includes  the  collection  and  analysis  of 
the  following  types  of  information;  the 
names  of  the  OEM  principals,  the  size  of 
the  OEM  (e.g..  the  number  of 
employees),  and  the  sales  volume; 

•  Exporter's  internal  audit  system  or 
program; 

•  Nuclear  end-use/end-user  controls; 

•  An  education  program  for  those 
parties  in  the  applicant  firm  and 
consignee  firms  involved  in  sales  of 
products  under  the  DL  procedure; 

•  A  system  for  distribution  and 
verification  of  receipt  by  consignees  of 
the  Table  of  Denial  Orders  (Supplement 
No.  1  to  Part  388)  and  other  material 
necessary  to  assure  compliance;  and 

•  Methodology  for  screening 
customers  against  the  Table  of  Deni«d 
Orders. 

This  approach  will  substantially 
reduce  the  potential  for  diversion  as 
well  as  the  prospect  of  inadvertent 
violations  of  the  procedure  and  permit 
OEA  to  better  control  what  is  actually 
being  exported.  We  have  sought 


throughout  the  revised  proposal  to 
minimize  the  paperwork  burden, 
retaining  only  what  is  essential  for 
effective  control. 

The  approach  of  the  new  proposed 
regulations  differs  significantly  from 
that  of  the  January  proposal.  "There  is 
reduced  emphasis  on  minimal  threshold 
requirements,  such  as  the  number  of 
licenses  or  transactions,  although  these 
remain  as  general  guidelines  for  which 
exceptions  can  be  justified.  The  new 
approach  depends  more  upon  the 
applicant  providing  sufficient  evidence 
of  the  reliability  of  all  parties  with 
respect  to  the  prevention  of  diversion  of 
goods  to  proscribed  destinations. 
Toward  that  end,  an  applicant  will  have 
.  to  demonstrate  that  it  has  taken 
adequate  steps,  including  the  institution 
and  execution  of  an  appropriate  internal 
control  program,  and  has  adequate 
experience  to  assure  against  improper 
use  or  diversion.  With  this  additional 
evidence  of  reliability,  initial 
applications  and  renewals  of  DLs  can 
and  will  be  reviewed  more  thoroughly 
and  judged  primarily  on  the 
demonstrated  ability  of  the  parties  to 
comply  with  the  regulatory 
requirements. 

Eligibility  Standards 

The  January  proposal  to  revise 
experience  standards  would  have 
required  that  the  applicant  has  received 
at  least  50  individual  validated  licenses 
in  the  previous  year,  and  have  had  a 
minimum  one-year  written  relationship 
with  consignees  other  than  subsidiaries. 
Public  comments  noted  that  these 
requirements  would  not  improve  our 
control  over  the  process  and  would  not 
accurately  measure  applicant/consignee 
reliability. 

The  internal  task  force  review 
concluded  that,  while  the  quantitative 
standards  of  the  proposed  criteria  are 
useful,  there  are  other,  more  effective, 
factors  that  could  also  be  used  in 
evaluating  applications.  As  noted  above, 
increased  emphasis  will  be  given  to 
evidence  of  the  reliability  of  the 
exporter  and  proposed  consignees,  the 
effectiveness  of  established  control 
mechanisms,  and  in  some  cases,  the 
results  of  a  pre-approval  audit  or 
interview. 

The  present  proposal  of  "reasonable 
expectation"  that  the  DL  will  replace  25 
individual  validated  licenses  is  utilized 
so  as  not  to  penalize  smaller  firms.  The 
new  proposal  also  allows  for  exceptions 
to  the  one-year  relationship  when  there 
is  other  evidence  of  the  consignee's 
reliability. 
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Customer  Reexport  Assurances 
(Certification) 

The  January  proposal  would  have 
required  distributors  to  obtain 
assurances  (in  the  form  of  written 
certifications)  against  unauthorized 
reexports  from  their  customers  in 
countries  not  listed  in  Supplement  No.  2 
to  Part  373  of  the  Export  Administration 
Regulations.  Public  comments  indicated 
that  carrying  out  this  requirement  may 
present  legal  problems  in  some  countries 
as  well  as  a  loss  of  customers  due  to 
their  unwillingness  to  undertake  extra 
paperwork  when  comparable  goods 
were  available  from  alternative  sources 
that  did  not  impose  this  requirement. 
The  Department  task  force  concluded 
that  the  written  assurance  requirement 
would  cause  delays  that  would  negate 
much  of  the  advantage  of  the  DL.  and 
further  concluded  that  other  means  are 
available  to  seek  to  have  foreign 
customers  comply  with  the  limits  on 
reexports.  The  new  proposal  deletes  the 
written  assurance  requirement  and 
imposes  a  requirement  (currently 
employed  by  a  number  of  firms)  that  the 
distributor,  at  a  minimum,  notify  each 
customer,  except  those  in  countries 
listed  in  Supplement  No.  2  to  Part  373, 
that  the  goods  were  received  from  the 
U.S.  under  a  special  Hcense  and  that 
such  license  precludes  unauthorized 
reexport.  Also,  customers  who  are 
approved  consignees  on  the  DL,  and 
agencies  of  foreign  governments,  would 
not  be  subject  to  the  notification 
requirement. 

Customer  Lists 

The  January  proposal  would  have 
required  that  DL  holders  submit  an 
initial  hst  of  actual  or  anticipated 
customers,  followed  by  quarterly 
updates.  Comments  indicated  that  the 
requirement  may  be  contrary  to  local 
laws  in  a  number  of  foreign  countries, 
that  independent  distributors  would 
rather  change  sources  of  supply  than 
reveal  the  identity  of  their  customers, 
and  that  the  hsts,  if  they  could  be 
compiled,  would  be  so  lengthy  that 
providing  them  would  be  unduly 
burdensome.  The  task  force  concluded 
that  the  demonstrated  volume  of 
customer  names  would  be  so  great  (a 
minimum  of  one  million  names),  and 
would  be  ever-changing,  with  the  result 
that  meaningful  review  could  not  be 
accomplished.  As  a  result,  other  ways 
were  sought  to  assure  that  parties  who 
might  not  be  approved  to  receive  goods 
under  individual  validated  licenses  are 
not  recipients  of  similar  goods  under  the 
DL.  Thus,  it  was  decided  that,  for  a  few 
selected  items  on  the  Commodity 
Control  List,  shipment  under  the  DL 


would  be  permitted  only  to  customers 
who  have  been  in  fact  pre-approved  by 
OEA;  this  is  a  practice  now 
administratively  employed  on 
applications  involving  certain  of  these 
types  of  commodities,  which  have  been 
identified  in  a  new  Supplement  No.  4.  In 
this  way,  effective  limits  on  parties  and 
equipment  of  primary  concern  can  be 
maintained  without  burdening  either  the 
govenunent  or  the  exporting  community 
excessively.  In  addition.  OEA  will 
review  customers  during  audits  of 
consignee  activities.  Moreover,  DL 
holders  and  consignees  are  encouraged 
to  ask  the  Office  of  Export  Enforcement 
about  unknown  or  questionable 
customers,  and  will  be  given  guidance  in 
recognizing  potential  patterns  for 
diversion.  A  new  regulatory  section  is 
also  being  established  listing  the 
administrative  sanctions  that  may  be 
imposed  on  firms  that  fail  to  comply 
with  DL  requirements,  emphasizing 
strict  liability  for  dealing  with  denied 
parties. 

Drop  Shipments 

In  the  January  proposal,  the  ability  of 
the  DL  holder  to  ship  directly  to  a 
distributor's  customer  ("drop 
shipment"),  at  the  request  of  the 
distributor,  would  have  been  limited  to 
customers  in  the  distributor's  own 
country.  Most  comments  indicated  that 
this  restriction  would  have  an  extreme 
adverse  effect  on  most  marketing 
programs  and  would  make  the  DL 
unattractive  to  many  current  holders. 
The  task  force  acknowledges  that  direct 
shipments  from  the  U.S.  may  provide 
increased  control  because  of  the 
requirement  for  a  destination  control 
notice  on  shipping  papers  and  the  ease 
of  auditing  within  the  U.S..  while 
continuing  to  see  a  need  for  more 
structure  to  the  drop  shipment  provision. 
Thus,  the  new  proposal  allows 
continued  use  of  drop  shipments,  but 
provides  for  a  more  specific  definition  of 
allowable  drop  shipments. 

Sales  Territory 

Another  January  proposal  would  have 
required  six  sales  in  each  country  in  a 
consignee's  authorized  sales  territory. 
The  intent  was  to  assure  that  territories 
were  realistic  and  that  the  consignee 
had  sufficient  business  activity  in  each 
country  to  be  familiar  with  customers 
and  country  procedures  to  ensure 
adequate  control.  It  has  been 
determined  that  it  is  appropriate  to 
maintain  the  six-sale  requirement,  but 
only  for  those  countries  in  the 
distributor's  authorized  sales  territory 
not  hsted  in  Supplement  No.  2  to  Part 
373. 


PermiOTive  R««xpotte 

In  January,  we  proposed  eliminating 
the  distributors'  opportunity  to  take 
advantage  of  a  variety  of  permissive 
reexport  provisions.  These  options 
generally  were  seen  as  uimecessaty  in 
view  of  broadening  of  the  procedure 
over  the  years.  Comments  indicated  that 
many  of  the  permissive  reexport 
provisions  were  unnecessary,  but  that 
withdrawal  of  all  such  provisions  would 
not  be  equitable.  The  task  force 
concluded  that  certain  permissive 
reexport  provisions  are  generally 
unrelated  to  DL  holders  and  should  be 
deleted  (Ship  and  Plane  Stores,  G-NNR. 
and  G-FTZ).  The  two  broadest 
permissive  reexport  provisions  for  DL 
holders,  GLV  and  GTE,  are  unnecessary 
because  the  same  shipments  can  be 
made  within  authorized  sales  territories 
under  other  provisions  of  the  DL  The 
new  proposal  deletes  inapplicable  or 
unnecessary  pemissive  reexport 
provisions,  but  continues  other 
permissive  reexports  that  would  be 
useful  to  DL  holders. 

Commodity  Descriptions 

The  January  proposal  to  require  more 
specific  product  information  on  the  DL 
application  would  have  required  each 
commodity  to  be  shipped  under  the 
license  to  be  listed  by  sub-paragraph  on 
the  Commodity  Control  List  (CCL). 
Comments  pointed  out  that  this  would 
be  extremely  difficult  for  DL  holders 
who  handle  a  wide  range  of  products, 
and  would  require  excessive 
amendment  requests  as  product  lines 
change.  In  addition,  most  commenters 
noted  the  difficulty  of  listing  all  spare 
and  replacement  parts  by  sub- 
paragraph. 

Because  this  requirement  is 
considered  essential  to  OEA  knowledge 
of  what  items  are  being  shipped  under 
the  DL,  the  new  proposal  continues  to 
require  listing  of  CCL  entry  and  sub- 
paragraph. The  task  force  agreed  that 
parts  to  service  the  exporter's  products 
need  not  be  listed  in  detail  on  the 
application. 

Excluded  Commodities 

The  January  proposal  would  have 
excluded  certain  commodities  from 
shipment  under  the  DL  except  within 
the  countries  listed  in  Supplement  No,  2 
to  Part  373.  Comments  noted  that  some 
commodity  descriptions  lacked  clarity, 
others  caught  items  that  are  being 
phased  out  of  production,  and  most  of 
the  excluded  commodities  are  available 
elsewhere,  thus  making*  U.S.  exporters 
less  competitive  without  restricting 
availabihty  effectively.  The  proposed 
exclusions  have  been  re-reviewed  by 
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the  task  force  and  by  OEA  technicians. 
The  result  has  been  a  more  focused  set 
of  proposals  that  address  national 
security  concerns  more  precisely.  The 
new  proposal  narrows  the  hst  of 
commodities  excluded  from  shipment  on 
a  DL  to  truly  strategic  commodities  that 
will  be  excluded  for  all  destinations. 
A  few  other  commodities  are  being 
identified  in  a  new  Supplement  No.  4. 
These  include  certain  low-volume 
exports  that,  by  current  administrative 
practice,  are  not  authorized  for  shipment 
under  a  DL  unless  the  applicant  lists  the 
customers  on  the  license  application. 
Some  of  the  commodities  listed  in  the 
new  Supplement  No.  4  may  not  be 
shipped  to  any  destination  unless  the 
applicant  specifically  identifies  the 
commodities  on  the  application,  along 
with  a  listing  of  proposed  customers  for 
the  commodities,  and  the  commodities 
and  customers  are  approved  by  OEA. 
Other  commodities  in  Supplement  No.  4 
may  be  shipped  to  countries  listed  in 
Supplement  No.  2  under  a  DL,  but 
cannot  be  shipped  to  other  destinations 
unless  the  commodities  and  customers 
are  listed  and  OEA  approves  them.  This 
action  permits  shipment  to  pre-approved 
customers  of  commodities  that  might 
otherwise  have  to  be  excluded  from  the 
DL  entirely. 

Administrative  Penalties 

The  January  proposal  placed  parties 
to  the  DL  on  notice  that  misuse  of  the 
license  could  result  in  loss  of  the 
privilege.  No  adverse  comments  were 
received  and  this  provision  is  retained 
and  clarified  in  the  new  proposal.  These 
administrative  penalties  stand  in 
addition  to  those  that  may  be  imposed 
under  the  Export  Administration  Act 
and  Part  387  of  the  Regulations. 

Audits 

Another  January  proposal  called  for 
more  extensive  pre-approval  review  of 
DL  applications  and  expanded  auditing 
of  existing  license  holders  and 
consignees.  Comments  generally 
supported  these  actions  and  frequently 
suggested  that  improvements  in  these 
areas  could  decrease  the  need  for  some 
of  the  other  proposals.  These  proposals 
have  been  expanded  and  clarified. 

Administrative  Conditions 

The  Department  recognizes  that 
export  control  programs  in  other 
countries  may  warrant  the  same 
treatment  as  that  afforded  countries  in 
Supplement  No.  2.  Such  treatment  may 
be  made  available  by  administrative 
action  within  OEA.  Conversely, 
participation  in  the  DL  procedure  may 
be  restricted  by  administrative  action 
within  OEA  where  insufficient 


protection  is  afforded  against  the 
diversion  of  controlled  commodities. 

Validity  Period 

This  new  rule  proposes  to  increase  the 
initial  validity  period  of  the  DL  from  one 
year  to  two  years,  with  a  two-year 
extension,  and  with  subsequent  renewal 
periods  of  four  years.  It  was  considered 
that  this  change  was  justified  on  the 
basis  of  having  a  more  thorough  pre- 
approval  license  application  review 
process  and  audits.  An  ancillary  benefit 
will  be  a  reduced  paperwork  burden  on 
DL  holders. 

List  of  Subjects  in  15  CFR  Parts  373  and 
376  , 

Exports.        ' 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  373  and  376J  are  proposed  to  be 
amended  as  follows: 

PART  373— (AMENDED] 

1.  Section  373.1  is  amended  by  adding 
a  paragraph  (f)  reading  as  follows: 

§  373.1    Introduction. 
•         •         •         •         • 

(f)  Compliance.  Improper  use  or 
failure  to  comply  with  the  conditions  of 
any  special  licensing  procedure 
described  in  this  Part  373  may.  in 
addition  to  any  enforcement  action 
under  Part  387  (see  particularly  §  387.4). 
result  in  the  loss  or  restriction  of  export 
privileges  under  that  licensing 
procedure,  including: 

(1)  Temporar-  suspension  of 
privileges  under  the  special  license  for 
the  license  holder  and  any  or  all  foreign 
consignees; 

(2)  Revocation  of  the  special  license: 

(3)  Deletion  of  foreign  consignees; 

(4)  Restriction  of  commodities  that 
may  be  shipped  under  the  special 
license; 

(5)  Requirement  that  certain  exports 
or  reexports  be  individually  authorized 
during  an  OEA  review  of  the  adequacy 
of  procedures  by  the  license  holder  or 
particular  consignees; 

(6)  Restriction  of  sales  by  consignees 
to  specific  parties:  or 

(7)  Requirement  that  a  license  holder 
provide  an  audit  report  to  OEA  of 
selected  consignees  or  overseas 
operations. 

2.  In  §  373.3,  the  introductory 
paragraph,  paragraph  (b),  paragraphs 
(c)(l)(i).  {c)(l)(iii)  and  (c)(2).  and 
paragraphs  (d)(1).  (d)(3)(ii)  (D)  and  (G) 
and  (d)(2){iv)  and  revised;  and 
paragraphs  (c)(l)(iv),  (c)(4).  (5)  and  (6), 
(d)(3)(iii)  (A)  and  (B)  are  added,  reading 
as  follows: 


§373.3    Distribution  Ueena*. 

A  Distribution  License  procedure  is 
established  that  authorizes  exports  of 
certain  commodities  under  an 
international  marketing  program  to 
consignees  that  have  been  approved  in 
advance  as  foreign  distributors  or  users. 
This  procedure  is  a  special  privilege 
reserved  for  firms  with  extensive  foreign 
distribution,  thorough  knowledge  of  and 
experience  with  the  Export 
Administration  Regulations,  and  the 
ability  and  internal  control  mechanisms 
to  assure  compliance  with  the 
requirements  of  the  license.  Thus,  there 
is  no  automatic  right  to  participate  in  the 
Distribution  License  procedure. 
Participants  will  be  expected  to 
establish  eligibility  and  will  be  audited 
at  intervals  to  assure  that  the 
Distribution  License  is  being  used 
properly,  the  Distribution  License 
procedure  is  subject  to  the  limitations  in 
§  373.1. 

(a)  *   *   * 

(b)  Ineligible  or  restricted 
commodities.  (1)  The  following 
commodities  are  ineligible  for  export 
under  the  Distribution  License 
procedure,  and  must  be  shipped  under 
an  individual  validated  license  of 
reexport  authorization: 

(i)  Commodities  related  to  nuclear 
weapons,  nuclear  explosive  devices. 
nuclear  testing,  the  chemical  processing 
of  irradiated  special  nuclear  or  source 
material,  the  production  of  heavy  water, 
the  separation  of  isotopes  of  source  and 
special  nuclear  material,  or  the 
fabrication  of  nuclear  reactor  fuel 
containing  plutonium  (see  S  378.3): 

(ii)  Commodities  listed  in  Supplement 
No.  1  to  Part  373  (except  as  authorized 
by  footnote): 

(iii)  Electronic,  mechanical,  or  other 
devices,  as  described  in  \  376.13(a), 
primarily  useful  for  surreptitious 
interception  of  wire  or  oral 
communications: 

(iv)  Commodities  listed  in  a 
Supplement  to  Part  377  as  being  under 
short  supply  controls:  and 

(v)  Aircraft  parts  and  accessories 
covered  by  §  390.7. 

(2)  Commodities  listed  in  Supplement 
No.  4  to  Part  373  are  subject  to  certain 
restrictions  when  exported  under  a 
Distribution  License.  Certain 
commodities  in  this  Supplement  cannot 
be  exported  under  a  Distribution 
License  to  any  destination  unless  the 
applicant  specifically  lists  the 
appropriate  commodities  and  identifies 
the  customers  (and-users)  of  approved 
consignees  abroad  who  will  be  receiving 
the  commodities.  Other  commodities  in 
the  Supplement  cannot  be  exported 
under  a  Distribution  License  to  a 
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country  not  listed  in  Supplement  No.  2  to 
Part  373  unless  the  applicant  lists  the 
commodities  and  identifies  the 
customers.  When  OEA  grants 
permission  to  export,  the  applicant  and 
approved  foreign  consignees  will  be 
authorized  to  ship  only  those 
Supplement  No.  4  items  listed  and 
approved,  and  only  to  pre-approved 
end-users, 
(c)  Eligible  exporters  and  consignees. 

(1)  *  *  * 

(i)  A  subsidiary,  affiliate,  or  branch  of 
the  U.S.  exporter.  The  subsidiary, 
affiliate,  or  branch  must  be  under  the 
full  and  active  control  of  the  exporter 
and  a  majority  of  any  voting  stock  in  the 
subsidiary,  affiliate,  or  branch  must  be 
owrned  by  the  exporter;  or 

(ii)  •  •  • 

(iii)  An  end-user  importing  the 
commodities  for  his/her  own  use  or  for 
use  in  the  production  or  manufacture  of 
commodities.  For  purposes  of  this 
section,  a  foreign  party  who  modifies, 
but  does  not  change,  the  essential 
character  of  a  U.S.  commodity,  or 
attaches  a  U.S.  commodity  in  essentially 
original  form  to  foreign  equipment,  is  not 
an  end-user  and  should  be  considered  a 
distributor  under  (c)(l)(ii)  above. 

(2)  Prerequisite  volume  of  business, 
(i)  The  exporter  shall  have  a 

reasonable  expectation  that  the 
Distribution  License,  if  granted,  will 
replace  at  least  25  individual  validated 
export  licenses  that  would  otherwise  be 
required. 

(ii)  T>ie  applicant  must  be  able  to 
establish  to  OEA  an  ongoing  business 
relationship  of  at  least  one  year  with 
proposed  foreign  consignees  described 
in  §  373.3(c)(1)  (ii)  and  (iii). 

(iii)  The  one-year  relationship  may  be 
waived  upon  suitable  evidence  of 
reliability,  e.g.,  if  the  proposed 
consignee — 

(A)  Is  approved  under  another 
Distribution  License; 

(B)  Has  been  estabhshed  as  reliable 
by  the  Department  of  Commerce  through 
pre-license  checks,  verification  of 
information  supplied  by  the  applicant,  or 
extensive  experience  as  a  consignee 
under  individual  validated  licenses; 

(C)  Is  an  affiliate  of  another  approved 
foreign  consignee  and  is  under  the  full 
and  active  control  of  the  foreign 
consignee. 

(3)  *  *   * 

(4)  Certification  of  an  internal  control 
program.  The  applicant  must  be  able  to 
establish  the  existence  of  an  adequate 
internal  contrpl  program  to  assure 
compliance  with  all  conditions  of  the 
Distribution  License  and  the  Export 
Administration  Regulations. 

(5)  Essential  elements  of  an  internal 
control  program.  The  applicant  must 


submit  for  OEA  approval  the  firm's 
internal  control  program  to  ensure 
exporter  and  approved  consignee 
compliance  with  all  conditions  of  the 
Distribution  License  and  the  Export 
Administration  Regulations.  An  internal 
control  program  shall  include,  as  a 
minimum,  the  following: 

(i)  Identification  of  positions  in  the 
applicant  firm  and  consignee  firms 
responsible  for  comphance  with  the 
requirements  of  the  Distribution  License 
procedure; 

(ii)  A  system  for  distribution  and 
verification  of  receipt  by  consignees  of 
the  Table  of  Denial  Orders  (Supplement 
No.  1  to  Part  388)  and  other  material 
necessary  to  assure  compliance; 

(iii)  Systems  for  assuring  compliance 
with  product  and  country  restrictions, 
including  controls  over  reexports  to 
approved  sales  territories; 

(iv)  An  internal  audit  system  or 
program; 

(v)  Nuclear  end-use/end-user  controls; 

(vi)  An  education  program  for  those 
parties  in  the  applicant  firm  and 
consignee  firms  involved  in  sales  of 
products  under  the  Distribution  License 
procedure; 

(vii)  Methodology  for  screening 
customers  against  the  Table  of  Denial 
Orders;  and 

(viii)  A  process  for  screening  Original 
Equipment  Manufacturers  (OEMs)  that 
includes  the  collection  and  analysis  of 
the  following  types  of  information; 

(A)  Names  of  OEM  principals; 

(B)  Size  of  OEM,  e.g..  number  of 
employees; 

(C)  Sales  volume; 

(D)  Sales  territory  (including  sales  to 
the  Soviet  Bloc); 

fE)  Servicing  responsibilities; 

(F)  Financial  stability  of  the  OEM; 

(G)  OEM's  reputation  in  the  trading 
community;  and 

(H)  OEM's  proposed  use  and 
disposition  of  the  exported  commodities. 

(ix)  A  records  maintenance  program. 

(6)  Notification  of  special  restrictions. 
It  is  the  responsibility  of  the  exporter  to 
notify  all  consignees  of  any  special 
conditions  or  restrictions  applicable  to 
goods  received  under  a  Distribution 
License. 

(d)  Application  for  Distribution 
License.  (1)  Prior  consultation.  The 
preparation  of  an  initial  application  for 
a  Distribution  License  requires  a 
substantial  amount  of  work  by  the 
exporter.  Therefore,  a  prospective 
applicant  is  required  to  consult  with  the 
Special  Licensing  Unit  of  the  Office  of 
Export  Administration  before  preparing 
and  submitting  an  application. 

(2)  •  *  • 

(3J  *  *  * 


(ii)  •  •  * 
•        *        •        *        • 

(D)  List  separately  on  the  application, 
or  on  an  attachment  a  description  of 
each  type  of  commodity  to  be  exported, 
and  the  appropriate  Export  Control 
Commodity  Number  and  sub-paragraph 
designation  from  the  Commodity 
Control  List  (CCL)  (Supplement  No.  1  to 
S  399.1)  for  each.  Only  commodities 
included  in  a  CCL  entry  specifically 
listed  on  the  application  and  approved 
by  OEA  may  be  exported  under  a 
Distribution  License,  except  that  spare 
or  replacement  parts  for  listed 
commodities  may  be  included  without 
specifying  a  CCL  entry  y/such  parts 
shipments  will  not  exceed  20%  of  the 
value  of  the  total  exports  under  the 
license  during  any  12  month  period  a.id 
the  applicant  lists  on  the  application — 
"Spare  and  replacement  parts  for 
commodities  included  in  CCL 

entries ."  (The  listing  of  the 

CCL  entries  by  Export  Control 
Commodity  Number  and  sub-paragraph 
designation  will  generally  constitute  a 
sufficient  description  of  the  commodities 
being  shipped.  However,  the  exporter  is 
encouraged  to  include  as  specific  a 
description  as  possible  in  order  to  speed 
the  processing  of  the  application.)  OEA 
may  impose  more  specific  limits  on  the 
commodities  covered  by  the  license. 
Listing  of  CCL  entries  that  include  items 
excluded  by  {  373.3(b)  does  not  permit 
export  or  distribution  of  those  excluded 
items,  except  with  specific  approval  as 
indicated  in  S  373.3(b)(2). 

*  •        •        •        • 

(G)  Leave  blank  item  9(a),  "Quantity," 
the  processing  code  under  item  9(c),  and 
item  9(d),  "Unit  Price"  and  'Total  Price." 

•  •        •        •        * 

(iii)  *  •  * 

(A)  Notice  restricting  reexport.  Each 
Form  rTA-6052P  submitted  by  a  party 
other  than  an  end-user  as  described  in 
S  373.3(c)(l)(iii)  shall  include  a 
commitment  that  the  commerical  invoice 
for  any  shipment  of  commodities 
received  under  the  Distribution  License 
will  include  a  notice  restricting 
unauthorized  reexport.  This  notice  will 
not  be  required  when  the  shipment  is  to 
a  customer  in  a  country  listed  in 
Supplement  No.  2  to  this  Part  373,  or 
when  the  customer  is  either  another 
approved  consignee  under  the 
Distribution  License  or  a  foreign 
government  agency.  The  notice  shall 
read  as  follows: 

"These  commoditie*  were  authorized  for 
export  from  the  United  State  under  a  special 
Distribution  License  procedure  on  the 
condition  that  they  may  not  be  reexported 
without  prior  approval." 
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(B)  The  ultimate  consignee(s}  listed  in 
item  7  of  the  Hcense  application  must 
submit  written  certification  on  the  Form 
n'A-8052P.  or  on  a  separate  attachment 
of  at  least  six  sales  during  the  previous 
year  within  each  country  in  the  assigned 
sales  territory  that  is  not  listed  in 
Supplement  No.  2  to  Part  373.  Each  time 
that  a  particular  Distribution  License  is 
extended,  the  consignee  must  submit 
written  verification  of  at  least  six  sales 
per  year  within  those  countries. 

(iv)  Comprehensive  narrative 
statement.  (A)  A  comprehensive 
narrative  statement  shall  be  submitted 
by  the  applicant  in  support  of  the 
application.  This  statement  shall 
describe  the  applicatant's  internal 
control  system  and  distribution  methods 
pertinent  to  the  application. 

(B)  The  statement  shall  detail  the 
applicant's  internal  control  program, 
having,  as  a  minimum,  the  requirements 
set  forth  in  §  373.3(c)(5). 

(C)  In  addition,  the  statement  shall 
detail  the  nature  and  duration  of  the 
business  relationship  existing  between 
the  applicant  and  each  consignee.  If  the 
consignee  is  a  subsidiary,  affiliate,  or 
branch  of  the  U.S.  exporter,  the 
statement  shall  show  clearly  that  the 
quaUfications  set  forth  in  §  373.3(c)  are 
met  and  shall  show  the  form  of 
ownership  or  other  control  exercised  by 
the  U.S.  exporter.  If  the  U.S.  exporter 
has  assigned  a  sales  territory  to  the 
consignee  that  includes  a  country  or 
countries  other  than  the  one  in  which 
the  consignee  is  located,  the  statement 
shall  list  the  country  or  countries.  For 
countries  not  listed  in  supplement  No.  2, 
the  statement  shall  include  a 
justification  for  the  need  to  include  such 
countries  in  the  sales  territory.  (For 
purposes  of  this  §  373.3,  a  "sales 
territory"  is  defined  as  a  list  of  specific 
destinations  within  Country  Groups 
T&V,  excluding  Afghanistan  and  die 
People's  Republic  of  China,  in  which  the 
exporter,  or  his  distributor,  has  a  history 
of  sales,  or  in  which  sales  have  been 
planned  during  the  validity  period  of  the 
license.)  If  the  consignee  is  a  distributor 
other  than  a  subsidiary,  affiliate,  or 
branch  of  the  U.S.  exporter,  the 
statement  shall  include  the  terms  of  the 
distributorship  agreement  and  a  copy  of 
the  portion  of  the  written  agreement 
assuring  compliance  with  U.S.  Export 
Administration  Regulations  as  described 
in  S  373.3(c)(1)  (ii)  and  (iii).  If  the  written 
agreement  assigns  a  sales  territory  to 
the  consignee  that  includes  a  country  or 
countries  other  than  the  one  in  which 
the  consignee  is  located,  a  copy  of  that 
portion  of  the  written  agreement  shall 
also  be  included.  In  addition,  the 
statement  shall  list,  for  each  consignee. 


the  volimie  of  business  in  terms  of 
general  commodity  categories  involved 
for  the  preceding  year. 

(D)  If  the  government  of  the  country 
where  the  consignee  is  located  restricts 
the  inspection  of  records  by  a 
representative  of  the  U.S.  Government, 
the  narrative  statement  must  be 
accompanied  by  a  statement  from  the 
consignee  describing  in  full  an 
alternative  arrangement  that  would 
permit  a  review  of  the  consignee's 
activities  adequate  to  determine 
whether  or  not  he/she  has  complied 
with  the  U.S.  export  control  laws  and 
regulations  as  required  by  §  373.3(1  )(4). 
Approved  consignees  who  sell  to  parties 
who  subsequently  will  resell  must 
include  in  the  statement  a  certification 
that  they  will  advise  such  party  of  the 
reexport  restrictions  on  products 
received  under  the  procedure. 

3.  Paragraph  (e)  of  {  373.3  is  amended 
by  redesignating  sub-paragraphs  (1),  (2) 
and  (3)  as  (2)  (3)  and  (4)  respectively;  by 
removing  the  phrase  "of  one  year"  from 
the  end  of  the  new  paragraph  (e)(2);  by 
adding  a  sentence  to  the  end  of  (e)(2)(v) 
reading — "The  licensee  shall  assure  that 
each  approved  consignee  acknowledges 
receipt  of  reprints  and  addenda,  and 
shall  maintain  copies  of 
acknowledgements. ';  and  by  adding  a 
new  (e)  (1)  and  (5)  reading  as  follows: 

§373.3    tXstiitHition  License. 
«         *         •         *         • 

(e)  Action  on  License  Applications. 

(1)  Pre-approval  review.  The 
Distribution  License  procedure 
authorizes  multiple  export  transactions 
without  a  review  and  approval  of  each 
individual  transaction  by  OEA.  Thus, 
before  approving  such  a  license,  OEA 
must  be  fully  satisfied  that  the  persons 
benefiting  from  this  special  licensing 
procedure  can  be  relied  upon  to  adhere 
to  the  conditions  of  the  license  and  the 
Export  Administration  Regulations,  and 
that  the  approval  of  the  application  will 
not  be  detrimental  to  U.S.  interests.  To 
permit  OEA  to  make  such  judgments, 
each  application  will  be  reviewed  by 
OEA  and  the  Office  of  Export 
Enforcement  to  establish  the  reliability 
of  the  parties  to  the  license.  Such  review 
may  entail  an  audit  of  past  export 
transactions,  inspection  of  documents, 
and  interviews  in  the  United  States  and 
abroad.  If  OEA  carmot  verify  the 
appropriateness  of  this  special  licensing 
procedure  or  establish  the  reliability  of 
the  proposed  parties  to  the  license,  it 
may  deny  the  apphcation  or  modify  it  by 
eliminating  persons  from  the  application 
or  by  removing  certain  commodities  or 
countries  included  in  the  application. 
However,  failure  to  obtain  approval  to 
participate  in  this  special  licensing 


procedure  does  not  preclude  the  filing  of 
an  application  for  an  individual 
validated  license  or  reexport 
authorization. 
***** 

(5)  Validity  period.  A  new  Distribution 
License  will  be  valid  for  two  years  from 
the  last  day  of  the  month  in  which  it  is 
issued,  and  may  be  extended  once  by 
amendment  for  a  two-year  period. 
Thereafter,  a  new  application  must  be 
submitted.  If  approved,  it  will  be  valid 
for  four  years, 
***** 

4.  Paragraph  (f)(2)(ii)  of  §  373.3  is 
amended  by  inserting  in  the  first 
sentence  after  the  phrase  "reason  to 
know  the  commodities"  the  phrase  "will 
be  diverted  or  reexported  to 
unauthorized  destinations  or  end-users, 
or ";  and  by  designating  the  last  sentence 
of  the  paragraph  as  a  new  paragraph 
(f)(3),  titled  "Rejection," 

5.  Section  373.3(i)  is  amended  by 
adding  an  introductory  paragraph  and 
revising  (i)(4)  to  read  as  follows: 

§373.3    Distribution  License. 


(i)  Reexports.  Unless  a  distributor 
meets  the  qualifications  set  forth  in  this 
§  373. 3(i),  no  commodities  received  by 
an  approved  consignee  under  a 
Distribution  License  may  be  reexported 
without  specific  prior  written  approval 
from  OEA.  The  written  approval  may  be 
included  on  the  validated  Distribution 
License,  a  validated  Form  rTA-6052P,  or 
a  validated  Form  ITA-«99P  (See  Part 
374). 
***** 

(4j  Permissive  reexports.  Approved 
distributors  may  take  advantage  of  the 
permissive  reexport  provisions  of  §  374.2 
(a)(4),  (b),  (d),  (0.  (g)  and  (i),  and  may 
reexport  any  commodity  that  at  the  time 
of  reexport  may  be  exported  directly 
from  the  United  States  to  the  new 
country  of  destination  under  General 
License  G-DEST.  Adequate  records  of 
each  reexport,  including  reference  to  the 
applicable  provision  of  S  374.2,  must  be 
maintained  by  the  distributor. 
***** 

6.  Paragraph  (j)  of  S  373.3  is  amended 
by  adding  the  following  five  sentences: 

§373.3    Distribution  License. 

***** 

(j)  *  *  *  This  provision  is  limited  to 
situations  in  which  the  approved 
consignee  receiving  a  purchase  order 
requests  either  the  U.S.  license  holder  or 
another  approved  consignee  under  the 
same  license  to  ship  directly  to  the 
customer  of  the  consignee  receiving  the 
order,  either  in  that  consignee's  own 


Federal  Register  /  Vol.  49.  No.  178  /  Wedneiday.  September  12.  1964  /  Propo>ed  Rnleg 


35797 


country  or  hia  authorized  sales  territory. 
Only  an  approved  consignee  may 

request  the  "by  order  of  privilege"  under 
the  Distribution  License.  Also,  this 
procedure  does  not  apply  to  reexports 
by  one  distributor  consignee  to  another 
distributor  consignee's  customers  nor  to 
exports  from  the  U.S.  exporter  to  a 
distributor's  customers  located  outside 
countries  listed  in  Supplement  No.  2  to 
this  Part  373  if  the  commodity  involved 
is  included  in  Supplement  No.  4  to  this 
Part  373  (see  §  373.3(b){2)).  OEMs  not 
approved  as  consignees  may  not  invoke 
the  drop  shipment  privilege  of  §  373.3(j). 
Furthermore,  unless  specifically 
authorized  on  the  Ucense  or 
subsequently  in  writing  by  OEA,  the 
exporter  or  consignee  may  not  directly 
invoice  the  party  receiving  the 
commodities  under  the  "by  order  of 
privilege. " 

7.  Paragraph  (1)  of  S  373.3  is  amended 
by  adding  a  paragraph  (4)(i),  reading  as 
follows: 

§  373.3    Distribution  Ucense. 

•  *      -  •         «         • 

(1)  Records. 

•  •         •         •         » 

(4)  Inspection  of  records. 

(i)  The  records  of  both  U.S.  exporters 
and  approved  consignees  will  be 
audited  by  OEA  at  suitable  intervals.  As 
part  of  the  audit  procedure,  a  consignee 
may  be  required  on  occasion  to  submit 
to  OEA  a  listing  of  all  sales  under  this 
license  during  the  previous  month. 

•  •        •        •        » 

8.  The  following  entries  are  added/ 
revised  in  Supplement  No.  1  to  Part  373. 
"Commodities  Excluded  from  Certain 
Special  License  Procedures",  each  with 
a  footnote  reading  "Excluded  from  the 
Distribution  License  procedure  only" — 
entry  1355  is  added  between  3336  and 
1357;  an  additional  entrj- 1565  is  added 
following  the  present  two  entries 
numbered  1565:  and  an  entry  1584  is 
added  between  1570  and  1585,  reading 
as  follows: 

PART  373— SPECIAL  LICENSING 
PROCEDURES 


Supplement  No.  1. — Commodities 
Excluded  From  Certain  Special 
Licensing  Procedures 
•         •         ♦         ♦         • 

1355    Crystal  pullers:  computerized, 
or  that  are  rechargeable  without 
opening; 

Molecular  beam  epitaxial  equipment: 
Electron  beam  systems  for  mask- 
making  or  semiconductor  wafer  or 
device  processing; 


Electron  beam,  ion  beam,  or  x-ray 
equipment  for  projection  image  tramfer. 

Digitally  controlled  equipmeot 
specially  designed  for,  testing  digital 

microcircuits,  and  assemblies  thereof, 
capable  of  test  rates  of  40  megahertz  or 
greater. 

•  •        •        •        * 

1565    Specialized  processing  units 
that  have  an  "equivalent  multiply  rate" 
in  excess  of  2  million  (product) 
operations  per  second. 

•  *        •        •        # 

1564    Cathode  ray  oscilloscopes 
having  amplifier  bandwidths  greater 
than  350  MHz: 

Oscilloscopes  having  cathode-ray 
tubes  incorporating  microchannel  plate 
electron  multipliers  capable  of  operating 
at  frequencies  greater  than  1000  MHz: 

Digital  oscilloscopes  with  sequential 
sampling  of  the  input  signal  at  an 
interval  of  less  than  2  nanoseconds. 

•  •         •         •         ♦ 

9.  A  Supplement  No.  4  to  Part  373  is 
added,  reading  as  follows: 

PART  373— SPECIAL  LICENSING 
PRCX^EDURES 


Supplement  No.  4. — Sptecial  Distributicn 
License  Restrictions  for  Certain 
Commodities  Included  in  the 
Comimodity  Control  List 

The  following  commodities  are 
subject  to  certain  special  restrictions,  as 
specified  in  the  applicable  footnote  (see 
§  373.3(b(2)). 

1355A':  Plasma-enhanced  or  photo- 
enhanced  chemical  reactor  equipment 
as  defined  in  subparagraph  (b)(l)(iii)(c); 

Equipment  designed  for  ion 
implantation,  or  for  ion-enhanced  or 
photo-enhanced  diffusion,  as  defined  in 
subparagraph  (b)(l)(vii)); 

Photo-optical  or  non-photo-optir^l 
step  and  repeat  or  partial  field 
equipment  for  transfer  of  the  image  onto 
the  wafer,  as  defined  in  paragraph 
(b)(2)(ix): 

Projection  image  transfer  for 
processing  slices  (wafers)  of  4  inches  or 
greater  in  diameter 

Digitally  controlled  equipment 
specially  designed  for  testing 
microcircuits.  and  assemblies  thereof, 
capable  of  performing  functional  (truth 
table)  testing  at  a  pattern  rate  greater 
than  20  MHz. 

1370A*:  Machine  tools  for  generating 
optical  qualify  surfaces,  specially 


'  End-user  data  tet  forth  in  {  373JfbK2|  u 
'equired  for  shipment  to  all  destmatKMi*. 

'  End-uier  data  for  OEA  review  and  approval  ael 
forth  in  i  373J  (bKZ)  U  Dot  reqnirvd  for  ahipaeni  to 

countries  listed  in  Supplement  So  2  to  Part  373. 


designed  compoaents  and  accessories 

therefor,  and  specially  designed 
software. 

1532A*:  Linear  measuring  machines, 
except  optical  comparators,  with  two  or 
more  axes  having  a  range  in  any  axis 
greater  than  200mm  and  an  accuracy 
(including  any  compensation)  less  (finer) 
than  0.0006min  per  any  300mm  segment 
of  travel,  as  deBned  in  paragraph  (b); 

Angular  measiuing  systems  having  an 
accuracy  equal  to  or  less  than  1  second 
of  arc,  except  optical  instruments,  such 
as  auto-collimators,  using  collimated 
light  to  detect  angular  displacements  of 
a  mirror,  as  defined  in  paragraph  (c). 

4585B  *:  Photographic  equipment 
aerial  camera  film  having  extended 
sensitivity  and/or  high  resolution  or 
high  temperature  processing,  as  defined 
in  paragraphs  (b),  (c),  (d)  and  (e). 

1733 A":  Base  materials,  non- 
composite  ceramic  materials  ceramic- 
ceramic  composite  materials  and 
precursor  materials  for  the  manufacture 
of  high-temperature  fine  technical 
ceramic  products:  precursor  materials 
polycarbosilanes  and 
polydiorganosilanes  (for  producing 
silicon  carbide),  as  defined  in  paragraph 
(d)(1);  Polysilazanes  (for  producing 
silicon  nitride),  as  defined  in  paragraph 
fd)(2): 

Polycarbosilazanes  (for  producing 
ceramics  with  silicon,  carbon  and 
nitrogen  components),  as  defined  in 
paragraph  {d)(3). 

1748A*:  Polymeric  substances  and 
manufactures  thereof;  aromatic 
polyamides.  as  defined  in  paragraph  [d). 

4755B  *:  Silicone  fluids  and  resins: 
silicone  diffusion  pump  fluids  having  the 
capacity  for  producing  ultimate 
pressures  of  less  than  10-  •  Torr,  as 
defined  in  paragraph  (a). 

1757A*:  Semiconductor  materials; 
siUcone,  gallium  gallium  UI/V 
compounds,  gaFium  phosphide,  indium. 
indium  compounds,  heteroepitaxial 
materials,  elemental  Cd  and  Te,  CdTe 
compounds,  SiH«,  SiClH.,  SiCU,  SiCkH 
and  SiCljHj,  single  crystal  sapphire. 
BjOs.  germanium,  resist  materials 
sensitive  to  X-rays,  electron  or  ion 
beams,  or  specified  for  dry  development 
single  crystal  forms  of  bismuth 
germanium  oxide,  lithium  niobate, 
lithium  tantalate  and/or  aluminum 
phosphate. 

PART  376— (AMENDED] 

10.  Section  376.10  is  amended  by 
adding  paragraphs  (a)(4)(xxv)  and 
(xxvi).  reading  as  follows: 
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§  37U0    Electronic  computcra  and  ratotad 
CQulpinairt. 

(a)  Digital  computers. 

•  •        •        ♦        • 

(4)  Definitions  of  terms. 

•  •        •        •        • 

(xxv)  "Equivalent  multiply  rate"  is 
defined  as  the  maximum  number  of 
multiplication  operations  that  can  be 
performed  per  second,  neglecting  setup 
or  pipeline  filling  operations.  This  rate  is 
based  on  the  maximum  rate  achievable 
fully  utilizing  all  hardware  architectural 
features  (including  multiple  or  staged 
(pipelined)  arithmetic  units):  assuming 
optimal  operand  lengths  of  16  bits  or 
greater  and  optimal  operand  locations  in 
the  "most  immediate  memory";  and 
ignoring  initialization,  interrupts,  and 
data  reordering  times: 

(A)  If  the  basic  multiplication 
operation  includes  multiple 
simultaneous  multiplications  either 
because  of  complicated  computational 
arithmetic  operations  (complex 
multiplication,  convolution,  recursive 
filtering)  or  parallel  pipelining,  the 
"equivalent  multiply  rate"  is  the  basic 
multiply  rate  times  the  number  of 
multiplies  that  can  be  performed 
simultaneously: 

(B)  If  multiple  arithmetic  units  are 
used  within  a  single  processing  unit,  the 
"equivalent  multiply  rate"  is  the 
"equivalent  multiply  rate"  of  one  unit 
multiplied  by  the  number  of  units: 

(C)  If  multiple  processing  units  of  the 
same  or  different  types  [e.g.,  array 
processor,  image  enhancement 
processor)  are  contained  in  a  system, 
the  "equivalent  multiply  rate"  is  the  sum 
of  the  "equivalent  multiply  rates"  of 
each  of  the  processing  units. 

(xxvi)  "Most  immediate  memory"  is 
defined  as  the  portion  of  "main 
memory  '  most  directly  accessible  by  the 
central  processing  unit: 

(A)  For  single  level  "main  memories," 
the  "most  immediate  memory"  is  the 
internal  memory: 

(B)  For  hierarchical  "main  memories," 
the  "most  immediate  memory"  is: 

(1)  The  cache  memory, 

(2)  The  instruction  stack,  or 

(3)  The  data  stack. 
***** 

Authority:  Sees.  203.  206.  Pub.  L.  95-223. 
Title  11.  91  Stat.  1626,  1628  (50  U.S.C.  1702, 
1704).  Executive  Order  No.  12470  of  March  30. 
1984  (49  FR  13099.  April  3,  1984). 

Dated:  September  7. 1984. 
WUIiam  T.  Archey, 

Acting  Assistant  Secretary  Trade 
A  dministrotion. 
|FR  Doc.  M-2412e  Filed  »-10-M.  lO)  pmj 
WUJNO  CODE  3510-OT-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaaaa  No*.  33-6S4S;  34-21288;  3S-23411; 
39-923;  IC-14127;  IA-929;  FWa  No.  S7-31- 

84  i 

17  CFR  Parts  230  and  240 

Electronic  Filing,  Processing  and 
Information^  Dissemination  System 

AQENCv:  Seciirities  and  Exchange 

Commission. 

action:  Solicitation  of  Comments. 

SUMMARY:  The  Commission  today  is 
pubhshing  a  release  requesting  comment 
on  approaches  to  managing  and 
financing  a  contract  to  be  let  to  a  private 
vendor  who  will  develop  and  implement 
an  electronic  filing,  analysis  and 
dissemination  system  for  the  SEC.  The 
Commission  anticipates  a  cost  sharing 
contract  which  would  satisfy  SEC 
automation  needs  while  affording  the 
contractor  limited  rights  to  the 
dissemination  of  the  SEC's  database. 
DATE:  Comments  should  be  received  on 
or  before  October  30. 1984. 
ADDRESS:  Comments  should  be 
addressed  to  Shirley  E.  Hollis,  Acting 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  St.,  NW., 
Washington.  DC.  20549.  All  comment 
letters  should  refer  to  File  No.  S7-31-84. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington,  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kenneth  A.  Fogash.  (202)  272-2700: 
David  T.  Copenhafer,  (202)  272-3796. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  SEC  is  currently  testing  a  system 
to  electronically  receive  and  analyze  the 
corporate  disclosure  documents  filed  by 
a  group  of  volunteer  companies.  The 
system,  called  EDGAR  for  Electronic 
Data  Gathering,  Analysis  and  Retrieval, 
will  permit  filings  to  be  made  and 
processed  electronically.' 
Developmental  activity  is  taking  place 
over  a  two-year  period  between  May 
1984  and  May  1986  in  a  pilot  contract 
awarded  to  Arthur  Andersen  and 
Company.  At  its  peak  the  pilot  system 
will  be  able  to  handle  ten  percent  of  the 
corporate  disclosure  documents  filed 
with  the  Commission.  The  first 
electronic  fihng  is  scheduled  to  be 
received  September  24, 1984. 

This  pilot  will  also  test  electronic 
dissemination  on  a  limited  basis  in  the 


'  For  background  information  on  the  pilot,  see 
SEC  Release  Na  33-6519  (March  30.  1984)  [49  FR 
12707]. 


Commission's  Public  Reference  Rooms 
in  Washington.  D.C.  New  York  and 
Chicago. 

A  primary  impetus  for  EDGAR  is  the 
desire  to  achieve  the  technical  potential 
'.for  widespread,  high-speed 
dissemination  of  the  information  filed 
with  the  Commission.  To  this  end,  the 
SEC  ultimately  plans  to  merge  the 
electronic  filing  and  processing 
functions  being  explored  in  the  pilot 
project  with  the  now  separate 
dissemination  function  being  provided 
by  Disclosure  Partners.  This  merger  will 
take  place  in  what  is  being  termed  the 
"Operational  Contract"  which  is  to  be 
competitively  awarded. 

Starting  in  1986,  the  contractor  will 
assume  full  responsibility  for  all 
electronic  processing  created  under  the 
pilot  and  will  begin  to  implement  plans 
to  expand  automation  to  all  filings. 
Electronic  filing  will  grow  from  the 
approximately  10  percent  of  the  universe 
being  handled  by  the  pilot  to  nearly  100 
percent  within  two  years. 

Public  comment  is  sought  on  how  the 
investment  in  electronic  operations 
should  be  financed.  In  view  of  the 
objective  of  improved  dissemination,  a 
structure  of  end-user  fees  rather  than 
general  tax  revenue  appears  to  be  the 
preferred  manner  of  financing  the 
operational  system.  As  a  consequence, 
the  SEC  anticipates  engaging  a 
competitively  chosen  operational 
contractor  in  a  cost  sharing 
arrangement.  The  contractor  will 
recover  its  costs  by  marketing  the  SEC 
data  base  in  a  regulated  environment. 
The  contractor  will  also  be  permitted  to 
participate  in  the  sale  of  value  added 
services.  Value  added  services  are 
defined  to  include  such  products  as 
specialized  analytical  routines,  report 
generators,  watch  services,  etc. 

In  attempting  to  come  to  an 
acceptable  solution  for  the  funding 
arrangement,  a  series  of  prioritized 
needs  and  concerns  have  evolved  that 
guide  and  constrain  any  proposal. 

1.  SEC  Dissemination  Mandates 

Copies  of  all  public  filings  must  be 
available  to  the  public  at  reasonable 
prices.  A  primary  objective  of  the 
proposed  operational  system  is  to 
improve  dissemination,  with  particular 
emphasis  on  individual  investors,  in  a 
more  timely  and  geographically 
balanced  manner  than  is  presently 
available.  Rapid  growth  in  the  use  of 
home  computers  combined  with 
improvements  in  telecommunications 
technology  strongly  suggest  that  the 
desired  outcome  can  best  be  achieved 
through  electronic  dissemination. 
However,  dissemination  in  paper  and 
microfiche  will  continue  to  be  available. 
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2.  Adequate  Cost  Recovery 

Whatever  operating  and  financing 
structure  is  established  must  allow  the 
contractor  to  realize  a  reasonable  return 
on  its  investment. 

3.  Maintenance  of  Competition 

The  SEC  contractor  through  the  sale 
of  data  and  related  products  will  have 
certain  advantages.  These  advantages 
must  be  structured  so  as  not  to  constrain 
the  existing  framework  of  services 
providing  financial  information. 

4.  Contractor  Indispensibility 

The  Commission  must  avoid 
arrangements  which  restrict  its 
capability  to  recompete  and  possibly 
replace  the  operational  contractor  at  the 
completion  of  the  contract  term. 

The  automation  contractor  will 
•recover  its  costs  through  the  sale  of  data 
and  services  to  institutions  and 
individuals  in  both  bulk  and  non-bulk 
transactions.  The  contractor  will  also  be 
free  to  market  a  wide  array  of  value- 
added  services  such  as  userdriven 
extract  reports  or  specialized  analytical 
routines  combining  SEC  data  with  other 
fmancial  or  market  information.  The 
SEC  anticipates  constructing  the 
contractual  arrangements  with  its 
contractor  in  such  a  manner  so  as  to 
permit  the  contractor  to  price  its  basic 
dissemination  products  at  a  rate 
adequate  to  permit  the  recovery  within 
seven  years  of  its  investment  in  both  the 
SEC  and  its  own  basic  operations. 

II.  Proposed  System  Configuration 

The  SEC  envisions  the  construction  of 
a  contractor  operated  processing  system 
divided  into  two  major  components.  On 
one  side  will  be  a  subsystem  devoted  to 
receiving,  storing  and  disseminating 
incoming  filing  information.  On  the  other 
side  will  be  a  subsystem  dedicated 
entirely  to  the  SEC.  comprised  of  SEC 
storage  and  SEC  internal  processing. 
This  proposed  separation  is  intended  to 
ensure  that  SEC-privileged  information 
cannot  be  accessed  by  outsiders.  This 
separation  also  ensures  that 
dissemination  demands  will  not  result  in 
degraded  processing  response  time. 

In  addition  to  continuing  to  provide 
dissemination  services  in  paper  and 
microfilm  for  the  foreseeable  future,  the 
contractor  would  make  available  a 
substantial  line  of  both  basic  and  valu- 
added  products.  Basic  services  would 
probably  be  limited  to  three  pnmary 
products: 
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anticompetitive  biases  in  the  rate 
structure. 

»>•     Exclusivity 

The  SEC  plans  to  provide  the 
contractor  with  some  form  of  protection 
relating  to  its  creation  of  the  basic 
electronic  raw  material  (the  nnenhanced 
database).  This  protectkia  could  take 
several  forms,  such  as  lease  agreements 
or  restrictions  on  speed  of 
retransmission. 

Purchasers  of  the  SEC  electronic 
database  will  be  free  either  to  use  the 
information  internally,  sell  the  data  as  a 
refined  product  or  sell  the  data  as  an 
unrefined  product  in  transaction- 
oriented  formats  (as  opposed  to  bulk 
format). 


1.  Raai  time  Eladrorac 
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An  important  element  of  this  proposed 
construction  is  that  it  affords  all  users  of 
SEC  data  identical,  immediate  access. 
There  would  be  no  competitive 
advantage  based  on  time.  The  SEC's 
contractor  has  no  more  rapid  access 
than  the  financial  information  services 
industry  or  the  securities  industry  to  the 
updated  database. 

In  order  to  ensure  the  widest 
dissemination  at  the  lowest  price,  the 
Commission  may  want  to  permit  the 
contractor  to  limit  the  ability  of 
purchasers  of  real-time,  electronic  bulk 
data  to  re-sell  this  data  in  bulk  form. 
The  Commission  would  allow  the 
contractor  to  refuse  access  to  this  data 
to  those  who  violate  the  terms  under 
which  access  has  been  granted.  This 
arrangement  eliminates  the  situation  in 
which  the  database  is  bought,  for 
example,  for  $100,000  and  then  shared  or 
resold  to  ten  others  at  a  price  of  $20,000 
to  each  buyer.  If,  on  the  other  hand,  the 
SEC  contractor  is  the  sole  source  of  all 
raw  data,  the  aggregate  of  all  such 
purchases  works  to  defray  the 
development  and  maintenance  costs 
and  a  lower  price  to  all  buyers  can  be 
charged. 

One  additional  pomt  with  respect  to 
basic  dissemination  is  that  the  SEC  will 
carefully  control  the  price  charged  by 
the  SEC  contractor  to  ensure  an 
adequate  return  while  avoiding 
excessive  gains. 

in.  Proposed  Contractual  Terms  and 

Conditions 

An  essential  ingredient  to  the  success 
of  the  proposed  cost  sharing  approach  is 
the  terms  and  conditions  under  which 
the  automation  contractor  will  operate. 
As  stated  earlier,  these  terms  and 
conditions  must  result  in  a  balance 
which  permits  the  contractor  to  recover 
its  investment  and  operating  expenses 
and  earn  a  reasonable  profit  level,  while 
at  the  same  time  ensuring  there  are  no 


Ratemaking 

The  final  terms  and  conditions 
surrounding  sale  prices  and  SEC 
ratemaking  will  evolve  throughout  the 
entire  process  of  comment,  RFP, 
proposal  submission,  and  contract 
negotiations:  however,  the  SEC  will 
retain  control  over  the  prices  charged 
for  whatever  is  ultimately  defined  as 
basic  dissemination.  The  Commission 
will  not  involve  itself  in  the  price  of 
competitive  value-addea  service. 

Contract  Duration 

The  Commission  believes  seven  years 
is  sufficient  to  permit  ihe  operational 
contractor  to  recover  its  investment  and 
achieve  a  reasonable  return. 

IV.  Value  of  the  SEC  Data  Base 

"Hie  SEC  awarded  a  contract  m  May 
1984  to  Mathematica  Policy  Research, 
Inc.  to  determine  the  marketability  of  a 
comprehensive  EDGAR  database.  The 
study,  which  was  completed  June  12. 
1984,  indicates  there  is  significant 
interest  and  potentially  large  revenues 
associated  with  such  a  product. 

The  target  populations  consisted  of 
four  potential  customer  groups: 
mdividual  investors,  securities  firms, 
securities  attorneys,  and  institutional 
investors. 

The  study  reached  the  following 
general  conclusions: 

•  Potential  demand  is  dominated  at 
lower  price  levels  by  individual 
investors,  and  is  dominated  at  higher 
price  levels  by  other  consumer  groups 

•  Potential  demand  for  value-added 
services  is  only  slightly  less  than  that  for 
basic  document  retrieval  services.  The 
potential  demand  for  combined  value- 
added  services  is  1.8  million 
subscriptions  at  the  lowest  price  level. 

•  Among  the  two  specific  value- 
added  services  tested,  individual 
investors  have  a  slight  preference  for 


I. 


35800         Federal  Register  /  Vol.  49.  No.  178  /  Wednesday.  September  12.  1984  /  Proposed  Rules 


securities  analysis,  and  other  consumer 
groups  have  a  slight  preference  for  data 
extraction  services. 

•  In  terms  of  percentages,  demand  for 
EDGAR  is  quite  high  among  mutual 
funds,  securities  attorneys,  and 
securities  firms.  For  individuals  and 
pension  funds,  the  relatively  small 
percentage  demand  still  results  in  a 
significant  number  of  potential 
subscriptions  because  of  the  large  size 
of  these  groups. 

•  Individual  investor  demand  is 
clustered  at  the  lower  price  levels. 
Demand  by  other  consumer  groups  is 
more  spread  out  over  a  wide  range  of 
prices. 

•  Consumer  groups  other  than 
individuals  intend  to  use  multiple 
terminals  to  access  EDGAR  information, 
averaging  between  7  and  14  terminals 
per  organization. 

Total  potential  demand  for  access  to 
the  SEC  data  base  is  summarized  in  the 
following  table.  An  important 
assumption  is  that  service  is  structured 
in  such  a  manner  that  a  single  vendor  is 
selling  non-bulk,  on-line  subscriptions. 
Also,  the  table  is  based  on  subscriptions 
at  the  lowest  tested  price. 

Demand  for  EDGAR  Terminals 
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In  terms  of  projected  revenues,  the 
following  figures  provide  some 
indication  of  where  the  market  is.  The 
table  clearly  shows  revenues  are 
maximized  at  an  annual  subscription 
rate  ofS4,800. 

Total  Demand,  and  Potential  Revenue  for 
Basic  Edgar  Services:  All  Consumer 
Groups 


Annual  price  per 
njbscnQtxyn 


\  Cumula- 

Number    '       live  Potential 

o*  numtjor  reveruie 

potenial             ct  at  marVe! 


$100,000 
S90.000. 
S81.600. 
S50.000.. 
$44.400.. 
$23,000 . 
$20,000. 
$10,500. 
$9,600... 

$7.20 

$4.800 

$3,600 

$2.400 


subscrib- 


38 
38 
56 

5 

149 

41 

159 

161 

493 

56 

238.554 

206 

1.061 


potential 
subscrib- 
ers 


38 

76 
132 

137 

286 

327 

486 

647 

1.140 

1.196 

239.750 

239  956 

241,037 


price 
(millions) 


4 

7 

11 

7 

13 

8 

10 

7 

11 

9 

1.151 

864 

578 


Total  Demand,  and  Potential  Revenue  for 
Basic  Edgab  Services:  All  Consumer 
Groups— Continued 


Annual  price  per 
subscription 
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Copies  of  the  complete  study  are 
available  by  writing  to:  Edward  A. 
Wilson,  FOIA  Officer.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  D.C.  20549. 

V.  Suggested  Areas  of  Response 

Individuals  or  organizations 
interested  in  providing  their  comments 
to  the  Commission  are  encouraged  to 
include  responses  to  the  following 
issues: 

A.  Should  the  proposed  system  be 
financed  through  user  fees  as  opposed  to 
general  tax  revenues? 

B.  Do  you  think  that  the  Commission 
should  regulate  the  price  of 
dissemination  of  electronic  raw  data? 

C.  What  mechanism,  if  any,  do  you 
believe  should  be  employed  to  protect 
the  SEC  contractor's  sale  price  for  raw, 
bulk  data?  Please  include  a  brief 
discussion  of  what  you  view  as  the 
advantages  and  disadvantages  of  your 
proposal). 

D.  Do  you  believe  it  is  operationally 
feasible  for  the  SEC  to  guarantee  equity 
of  access  to  all  on-line  users  as 
suggested  in  this  release? 

E.  What  is  your  reaction  to  the 
proposed  duration  of  seven  years  for  the 

•  contract?  Would  a  longer  period  result 
in  a  lower  price  to  consumers? 

F.  Does  the  financing  of  the 
operational  contract  depend  in  any  way 
on  whether  or  not  all  or  most  companies 
file  electronically  with  the  SEC? 
(Examine  the  impact  of  the  value  of  the 
database  as  well  as  on  the  filing 
comm.unity). 

G.  How  should  "basic  dissemination" 
be  defined? 

H.  What  would  be  the  impact  of  an 
approach  which  did  not  prohibit  the 
resale  of  the  raw  database  in  bulk  form, 
but  required  a  waiting  period  of:  (1) 
twenty-four  hours:  (2)  one  week;  and  (3) 
one  month  before  the  purchasers  of  the 
bulk  data  could  sell  it? 

List  of  Subjects  in  17  CFR  Parts  230  and 
240 

Reporting  and  recordkeeping 
requirements:  securities. 

Dated:  September  5,  1984. 


By  the  Commission. 
Shirley  E.  Hollis, 

Acting  Secretary. 

[FR  Doc  84-24040  Filed  9-11-84;  8:45  am) 
BILLING  CODE  tOKMjI-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  70a 

Protection  of  Individual  Privacy  in 
Records;  Proposed  Amendn>ent  of 

Rules 

agency:  Office  of  the  Secretary,  Labor. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  proposes  an 
amendment  to  its  regulations  on  privacy 
to  add  exemptions  for  a  number  of 
systems  of  records  under  sections  3(j) 
and  3(k)  of  the  Privacy  Act.  As  a  result 
of  these  exemptions,  these  systems  of 
records  will  not  be  subject  to  disclosure 
under  the  Privacy  Act.  These 
exemptions  are  needed  to  prevent 
unwarranted  disclosure  of  the 
information  in  the  files. 

DATE:  Comments  may  be  submitted  until 
October  12,  1984. 

ADDRESS:  Send  comments  to  Seth  D. 
Zinman,  Associate  Solicitor  for 
Legislation  and  Legal  Counsel,  Office  of 
the  Solicitor,  U.S.  Department  of  Labor, 
Room  N-2428.  200  Constitution  Avenue, 
NW.,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sofia  P.  Petters.  Counsel  for 
Administrative  Legal  Services,  Office  of 
Solicitor,  U.S.  Department  of  Labor, 
Room  N-2428,  200  Constitution  Avenue, 
NW..  Washington,  D.C.  20210;  telephone 
(202)  523-8188. 

SUPPLEMENTARY  INFORMATION:  Section 
(j)  of  5  U.S.C.  552a  permits  certain 
agencies  within  the  Department  of  Labor 
to  promulgate  rules  in  accordance  with 
the  requirements  of  sections  553(b)  (1), 
(2),  and  (3)  (c)  and  (e)  of  Title  5,  United 
States  Code,  to  exempt  certain  systems 
of  records  from  all  the  requirements  of 
the  Privacy  Act  except  those  set  forth  in 
29  CFR  70a.l3(a)(3).  Investigatory 
m.aterial  relating  to  criminal  law 
enforcement  can  be'protected. 

Section  (k)  of  5  U.S.C.  552a  permits 
the  Department  or  its  component  units 
to  promulgate  rules  in  accordance  with 
sections  553(b)  (1),  (2)  and  (3)  (c)  and  (e) 
of  Title  5.  United  Slates  Code,  to  exempt 
those  types  of  systems  of  records 
described  in  29  CFR  70a.l3(b)(2)  from 
the  requirements  of  the  Privacy  Act,  and 
from  requirements  of  the  regulations  set 
forth  29  CFR  70a. 13(b)(3).  In  this 
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connection,  section  (k)(2)  of  5  U.S.C. 
552a  permits  the  protection  of 
investigatory  material  compiled  for  the 
purpose  of  civil  law  enforcement 
Section  (k)(3)  of  5  U.S.C.  552a  permits 
the  protection  of  investigatory  material 
maintained  in  connection  with  providing 
protective  services  to  the  U.S.  President 
and  others.  Section  (k)(4)  of  5  U.S.C. 
552a  permits  the  protection  of  records 
required  by  statute  to  be  maintained 
and  used  solely  as  statistical  records. 
Section  (k)(5)  of  5  U.S.C.  552a  permits 
the  protection  of  investigatory  material 
compiled  in  connection  with  material 
compiled  solely  for  the  purpose  of 
determining  suitability  and  so  forth  for 
Federal  civilian  employment. 

The  exemptions  proposed  in  this 
amendment  correlate  with  the 
exemptions  proposed  m  the 
Department's  annual  publication  of  its 
systems  of  records  which  was  published 
in  the  Federal  Register  on  July  13,  1982 
at  page  30362  of  volume  47.  That  notice 
became  final  on  August  12. 1982. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  Francis  X. 
Lilly,  Solicitor  of  Labor.  U.S.  Department 
of  Labor.  Room  S-2002,  200  Constitution 
Avenue.  ^AV.,  Washington.  D.C.  20210. 
Telephone  (202)  523-7675. 

Classification 

The  proposed  revision  is  procedural  in 
character  and  gives  direction  to  the 
Labor  Department  on  which  systems  of 
records  are  exempt  from  certain 
provisions  of  the  Privacy  Act.  Therefore, 
this  rule  is  not  classified  as  a  "major 
rule"  under  Exective  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more: 
(2)  a  major  increase  in  costs  or  prues  for 
ronsumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  State-based  enterprises 
to  compete  with  foreign  based 
enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Departm.ent  believes  that  the  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354.  91  Stat.  1164  (5 
U.S.C.  605(b)).  The  Secretary  has 
reriified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  to  this  effect.  This 
conclusion  is  reached  because  the 
amendment  is  procedural  in  character 
The  rule  gives  direction  to  the  Labor 
Department  on  which  systems  of 
records  are  exempt  from  certain 
provisions  of  the  Privacy  Act  and  thus 
no  economic  impact  is  expected  with 
re.spect  to  small  entities,  nor  with 
respect  to  other  entities  as  well. 
Accordmgly.  no  regulatory  flexibility 
analysis  is  required. 

Paperwork  Reduction  Act 

This  proposed  rule  is  not  subject  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  since  it  does  not  contain 
any  new  collection  of  information 
requirement. 

List  of  Subjects  in  29  CFR  Part  70a 

Privacy. 

Accordingly.  Part  70a  to  Title  29  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows; 

PART  70»— PROTECTION  OF 
INDIVIDUAL  PRIVACY  IN  RECORDS 

Authority  [t'nchangedl 

1.  The  authority  citation  for  Part  70a 
reads  as  follows: 

Authority:  Ser  3(f).  Privacy  .Act  of  1974  (5 
U.S  C.  5.52a(f].  88  Stat.  1896. 1900):  5  U.S.C. 
553  unless  othen*'ise  noted. 

2.  In  §  70a. 13,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  70a.  13    Examptions. 
•         •         •         •         ♦ 

(d)  Procedure  required  to  exempt  a 
system  of  records  under  special 
exemption.  In  order  to  exempt  a  system 
of  record  described  in  paragraph  fb){2) 
of  this  section  from  the  provisions  of  the 
Privacy  Act  set  forth  in  paragraph  (b)(3) 
of  this  section,  and  the  corresponding 
provisions  of  this  part,  notice  of 
intention  to  exempt  must  be  published 
in  the  Federal  Register,  and  such  notice 
shall  meet  the  requirements  prescribed 
in  paragraph  (a)(4)  of  this  section.  The 
Department  has  published  notice  of 
intention  to  exempt  and  he:eby  does,  in 
fact  exempt  the  following  record 
systems: 

(1)  OSEC-2  (Employee  Conduct 
Investigations)  is  exempt  under 
paragraph  (k)(2)  from  paragraphs  (c)(3). 
(d).  (e)(1).  (e)f4)  (G),  (H),  and  (I)  and  (f) 
of  5  U.S.C.  5S2a.  Disclosure  of 
information  could  enable  the  subject  of 
the  record  to  take  action  to  escape 
prosecution  and  could  avail  the  subject 
greater  access  to  information  than 
already  provided  under  rules  of 
discovery.  In  addition,  disclosure  of 
information  might  lead  to  intimidation  of 


witnesses,  informants,  or  their  families, 
and  impair  future  investigations  by 
making  it  more  difficulty  to  collect 
similar  information. 

(2)  OASAM-17  fEqual  Employment 
Opportimity  Complaint  Files)  is  exempt 
under  paragraphs  fk}(2)  from  paragraphs 
(d)(3),  (e){4}  (F)  and  (G)  of  5  U.S.C.  552a. 
Disclosure  of  the  information  contained 
in  these  files  may  in  some  circumstances 
tend  to  discourage  persons  who  have 
knowledge  of  facts  and  circumstances 
pertinent  to  charges  from  giving 
statements  or  cooperating  during 
investigations. 

(3)  OASAM-20  (Personnel 
Investigation  Records)  is  exempt  under 
paragraph  (k)(5)  of  U.S.C.  552a.  In 
acordance  with  paragraph  (k)(l)  of  the 
Privacy  Act.  if  the  system  of  records  is 
specifically  authorized  to  be  kept  secret 
in  the  interest  of  national  defense  or 
foreign  policy  and  is  in  fact  properly 
classified  pursuant  to  an  Executive 
Order,  it  is  exempt  from  subsections 
(c)(3),  (d).  (e)  (1).  (e)(4)  (G).  (H),  and  fl) 
and  (f)  of  5  U.S.C.  552a.  In  accordance 
with  paragraph  (k)(5)  of  the  Privacy  Act 
if  the  system  of  records  is  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment,  mihtary  service,  federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
the  disclosure  of  such  material  would 
reveal  the  identity  of  a  soures  who 
furnished  information  to  the  government 
under  a  promise  of  confidentiality,  it  is 
exempt  from  subsections  {c}(3),  (d), 
(e)(1).  (e)(4)  (G).  (H),  and  0)  and  (f)  of  5 
U.S.C.  552a. 

(4)  SASAM-22  (Office  Civil  Rights 
Citizen  Discrimination  Complaint  Case 
Files)  is  exempt  under  paragraph  {k)(2) 
from  paragraphs  (c)(3),  (d),  (e)(1).  (e)(4) 
(G),  (H),  and  (I),  and  (f)  of  5  U.S.C.  552a. 
Disclosure  of  information  could  enable 
that  subject  of  the  record  to  take  action 
to  esacpe  prosecution  and  could  avail 
the  subject  greater  access  to  information 
than  already  provided  under  rules  of 
discovery.  In  addition,  disclosure  of 
information  might  lead  to  intimidation  of 
witnesses,  informants,  or  their  families, 
and  impair  future  investigations  by 
making  it  more  difficult  to  collect  similar 
information. 

(5)  ESA-2  (Office  of  Federal  Contract 
Compliance  Programs  Complaint  Files) 
is  exempt  under  paragraph  (k)(2)  from 
pargraphs  (d),  (e)[4)  (G),  (e)(4)  (H).  and 
(f)  of  5  U.S.C.  552a.  Disclosure  of 
information  contained  in  these  files  may 
in  some  circumstances  tend  to 
discourage  persons  who  have 
knowledge  of  facts  and  circumstances 
pertinent  to  charges  from  giving 
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statements  or  cooperation  in 
investigations. 

(6)  ESA-6  (Office  of  Workers 
Compensation,  Black  Lung  Benefit  Claim 
Files)  is  exempt  under  paragraph  (k)(2) 
of  5  U.S.C.  552a.  In  accordance  with 
paragraph  [k)(2)  of  the  Privacy  Act, 
investigatory  material  compiled  for  law 
enforcement  purposes  other  than 
material  declared  exempt  under 
paragraph  (j)(2)  of  the  Privacy  Act, 
which  is  maintained  in  this  system's 
files  of  the  Office  of  Worker's 
Compensation  Programs  of  the 
Employment  Standards  Administration 
is  exempt  from  paragraphs  (c)(3),  (d), 
(e)(4)  (G),  (H),  and  (I),  and  paragraph  (f) 
of  5  U.S.C.  552a.  The  disclosure  of  civil 
investigatory  information,  if  any. 
contained  in  this  system's  files, 
including  the  names  of  persons  and 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of 
investigations.  Knowledge  of  such 
investigations  would  enable  subjects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  illegal  activities, 
conceal  evidence,  or  otherwise  escape 
civil  enforcement  action.  Disclosure  of 
this  information  could  lead  to  the 
intimidation  of.  or  harm  to  informants, 
witnesses,  and  their  respective  families, 
and  in  addition,  could  jeopardize  the 
safety  and  well-being  of  investigative 
personnel  and  their  families.  The 
imposition  of  certain  restrictions  on  the 
manner  in  which  investigative 
information  is  collected,  verified,  and 
retained  could  also  impede  signficantly 
the  effectiveness  of  investigatory 
activities. 

(7)  ESA-9  (Office  of  Workers' 
Compensation  Programs,  Black  Lung 
Medical  Treatment  Records  File)  is 
exempt  under  paragraph  (k)(2)  of  5 
U.S.C.  552a.  In  accordance  with 
paragraph  (k)(2)  of  the  Privacy  Act, 
investigatory  material  compiled  for  law 
enforcement  purposes  other  than 
material  declared  exempt  under 
paragraph  (j)(2)  of  the  Privacy  Act, 
which  is  maintained  in  this  system  s 
files  of  the  Office  of  Workers' 
Compensation  Programs  of  the 
Employment  Standards  Administration 
is  exempt  from  paragraphs  (c)(3),  (d). 
(e)(4)  (G).  (HI  and  (I),  and  paragraph  (f) 
of  5  U.S.C.  552a.  The  disclosure  of  civil 
investigatory  information,  if  any. 
contained  in  this  system's  files, 
including  the  names  of  persons  and 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of 
investigations.  Knowledge  of  such 
investigations  would  enable  subjects  to 
take  such  action  as  is  necessary  to 


prevent  detection  of  illegal  activities, 
conceal  evidence,  or  otherwise  escape 
civil  enforcement  action.  Disclosure  of 
this  information  could  lead  to  the 
intimidation  of,  or  harm  to  informants, 
witnesses,  and  their  respective  families, 
and  in  addition,  could  jeopardize  the 
safety  and  well-being  of  investigative 
personnel  and  their  families.  The 
imposition  of  certain  restrictions  on  the 
manner  in  which  investigative 
information  is  collected,  verified,  and 
retained  could  also  impede  significantly 
the  effectiveness  of  investigatory 
activities. 

(8)  ESA-10  (Office  of  Workers' 
Compensation  Programs,  Black  Lung 
Profile  Beneficiaries  File)  is  exempt 
under  paragraph  (k)(2)  of  5  U.S.C.  552a. 
Materia!  related  to  civil  law 
enforcement  ((k)(2)]  is  exempt  from  the 
provisions  of  paragraphs  (c)(3),  (d), 
(e)(4)  (G).  (H)  and  (I),  and  (f)  of  5  U.S.C. 
552a.  Disclosure  of  civil  investigatory 
information,  if  any,  contained  in  this 
system's  files,  including  the  names  of 
persons  and  agencies  to  whom  the 
information  has  been  transmitted,  would 
substantially  compromise  the 
effectiveness  of  investigations. 
Knowledge  of  such  investigations  would 
enable  subjects  to  take  such  action  as  is 
necessary  to  prevent  detection  of  illegal 
activities,  conceal  evidence,  or 
otherwise  escape  civil  enforcement 
action.  Disclosure  of  this  information 
could  lead  to  the  intimidation  of,  or 
harm  to  informants,  witnesses,  and  their 
respective  families,  and  in  addition, 
could  jeopardize  the  safety  and  well- 
being  of  investigative  personnel  and 
their  families.  The  imposition  of  certain 
restrictions  on  the  manner  in  which 
investigative  information  is  collected, 
verified,  and  retained  could  also  impede 
significantly  the  effectiveness  of 
investigatory  activities. 

(9)  ESA-13  (Office  of  Workers' 
Compensation  Programs.  Federal 
Employees  Compensation  Act  File)  is 
exempt  under  paragraph  (k)(2)  of  5 
U.S.C.  552a.  Material  related  to  civil  law 
enforcement  ((k)(2)]  is  exempt  from  the 
provisions  of  paragraphs  (c)(3),  (d). 
(e)(4)  (G).  (H).  and  (1),  and  paragraph  (f) 
of  5  U.S.C.  552a.  The  disclosure  of  civil 
investigatory  information,  if  any. 
contained  in  this  system's  files, 
including  the  names  of  persons  and 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of 
investigations.  Knowledge  of  such 
investigations  would  enable  subjects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  illegal  activities, 
conceal  evidence,  or  otherwise  escape 
civil  enforcement  action.  Disclosure  of 


this  information  could  lead  to  the 
intimidation  of,  or  harm  to  informants, 
witnesses,  and  their  respective  families, 
and  in  addition,  could  jeopardize  the 
safety  and  well-being  of  investigative 
personnel  and  their  families.  The 
imposition  of  certain  restrictions  on  the 
manner  in  which  investigative 
information  is  collected,  verified,  and 
retained  could  also  impede  significantly 
the  effectiveness  of  investigatory 
activities. 

(10)  ESA-25  (Office  of  Federal 
Contract  Compliance  Programs 
Management  Information  System 
(OFCC/MIS))  is  exempt  under 
paragraph  (k)(2)  from  paragraphs  (d), 
(e)(4)(G),  (e)(4)(H),  and  (f)  of  the  Act. 
The  Disclosure  of  information  contained 
in  these  files  may  in  some  circumstances 
tend  to  discourage  persons  who  have 
knowledge  of  facts  and  circumstances 
pertinent  to  charges  from  giving 
statements  or  cooperating  in 
investigations. 

(11)  ESA-26  (Division  of  Longshore 
and  Harbor  Workers'  Compensation 
Investigation  Files)  is  exempt  under 
paragraph  (k)(2)  of  5  U.S.C.  552a. 
Material  related  to  civil  law 
enforcement  [(k)(2)]  is  exempt  from  the 
provisions  of  paragraphs  {c)(3),  (d), 
(e)(4)  (G),  (H)  and  (I),  and  paragraph  (f) 
of  5  use.  552a.  Disclosure  of 
information  contained  in  civil 
investigative  files,  including  the  names 
of  persons  and  agencies  to  whom  the 
information  has  been  transmitted,  would 
substantially  compromise  the 
effectiveness  of  the  investigations. 
Knowledge  of  such  investigations  would 
enable  subjects  to  take  such  action  as  is 
necessary  to  prevent  detection  of  illegal 
activities,  conceal  evidence,  or 
otherwise  escape  civil  enforcement 
action.  Disclosure  of  this  information 
could  lead  to  the  intimidation  of,  or 
harm  to  informants,  witnesses,  and  their 
respective  families,  and  in  addition, 
could  jeopardize  the  safety  and  well- 
being  of  investigative  personnel  and 
their  families.  The  imposition  of  certain 
restrictions  on  the  manner  in  which 
investigative  information  is  collected, 
verified,  and  retained  could  also  impede 
significantly  the  effectiveness  of  the 
investigatory  activities. 

(12)  ETA-16  (Employment  and 
Training  Administration,  Investigatory 
File)  is  exempt  under  paragraph  3(k)(2) 
of  5  U.S.C.  552a.  Material  related  to  civil 
law  enforcement  ((k)(2)]  is  exempt  from 
the  provisions  of  paragraphs  (c)(3),  (d). 
(e)(4)  (G),  (H),  and  (I),  and  paragraph  (f) 
of  5  U.S.C.  552a.  Disclosure  of  civil 
investigatory  information,  if  any, 
contained  in  this  system's  files, 
including  the  names  of  persons  and 


Federal  Register  /  Vol.  49.  No.  178  /  Wednesday.  September  12.  1984  /  Proposed  Rules         35803 


agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of 
investigations.  Knowledge  of  such 
investigations  would  enable  subjects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  illegal  activities, 
conceal  evidence,  or  otherwise  escape 
civil  enforcement  action.  Disclosure  of 
this  information  could  lead  to  ihe 
intimidation  of,  or  harm  to.  informants, 
witnesses.  anS  their  respective  families, 
and  in  addition,  could  jeopardize  the 
safety  and  well-being  of  investigative 
personnel  and  their  families.  The 
imposition  of  certain  restrictions  on  the 
manner  in  which  investigative 
information  is  collected,  verified,  and 
retained  could  also  impede  significantly 
the  effectiveness  of  investigatory 
activities. 

(13)  OIG-1  (General  Investigative 
Files,  Case  Tracking  Files  and  Subject/ 
Title  Index)  is  exempt  under  paragraphs 
(j)(2)  and  (k)  (2).  (3).  and  (5)  of  5  U.S.C. 
552a.  Material  relating  to  criminal  law 
enforcement  (3(j){2)]  is  exempted  from 
the  Act  except  paragraphs  (b),  (c)  (1) 
and  (2),  (e)(4)  (A)  through  (F),  (e)  (6),  (7). 
(9).  (10)  and  (11).  and  paragraph  (i)  of  the 
Act.  Disclosure  of  information  contained 
in  the  criminal  investigative  files, 
including  the  names  of  persons  or 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of  OIG 
investigations.  Knowledge  of  such 
investigations  could  enable  suspects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  criminal  activities, 
conceal  evidence,  or  to  escape 
prosecution.  Disclosure  of  this 
information  could  lead  to  the 
intimidation  of.  or  harm  to.  informants, 
witnesses,  and  their  respective  families, 
and  could  jeopardize  the  safety  and 
well-being  of  investigative  persormel 
and  their  families.  This  imposition  of 
certain  restrictions  on  the  manner  in 
which  Investigative  information  is 
collected,  veriHed  or  retained  would 
impede  significantly  the  effectiveness  of 
OIG  investigatory  activitiea  and  in 
addition,  may  preclude  the 
apprehension  and  successful 
prosecution  of  persons  engaged  in  fraud 
or  criminal  activity.  In  accordance  with 
paragraph  (k)(2)  of  the  Privacy  Act, 
investigatory  material  compiled  for  civil 
law  enforcement  purposes  other  than 
material  declared  exempt  under 
paragraph  (j)(2)  of  the  Act.  including 
certain  material  compiled  from 
reciprocal  investigations,  which  is 
maintained  in  OIG  investigative  files  is 
exempt  from  paragraphs  (c)(3),  (d).  (e)(4) 
(G),  (H),  and  (I),  and  (f)  of  5  U.S.C.  552a. 
until  such  time  as  a  determination  is 


made  based  upon  such  information.  The 
disclosure  of  information  contained  in 
civil  investigative  files,  including  names 
of  persons  and  agencies  to  whom  the 
information  has  been  transmitted  would 
substantially  compromise  the 
effectiveness  of  OIG  investigations. 
Knowledge  of  such  investigations  would 
enable  subjects  to  take  such  action  as  is 
necessary  to  prevent  detection  of  illegal 
activities,  conceal  evidence,  or 
otherwise  escape  civil  enforcement 
action.  Disclosure  of  this  information 
could  lead  to  the  intimidation  of,  or 
harm  to,  informants,  witnesses,  and 
their  respective  families,  and  in 
addition,  could  jeopardize  the  safety 
and  well-being  of  investigative 
personnel  and  their  families.  The 
imposition  of  certain  restrictions  On  the 
manner  in  which  investigative 
information  is  collected,  verified,  and 
retained  would  also  impede  significantly 
the  effectiveness  of  OIG  investigatory 
activities.  In  accordance  with  paragraph 
(k)(5)  of  the  Act,  investigatory  material 
compiled  in  connection  with  contract 
investigations  solely  for  the  purpose  of 
determining  integrity,  suitability, 
eligibility,  or  qualifications  for  a  DOL 
contract  is  exempt  from  paragraphs 
(c)(3),  (d),  and  (f)  of  the  Act  to  the  extent 
that  disclosure  of  such  material  would 
reveal  the  identity  of  a  confidential 
source  when  an  express  promise  has 
been  given  to  withhold  the  identity  of 
the  source  (or  prior  to  September  27, 
1975,  under  an  implied  promise  that  the 
source's  identity  would  not  be  revealed). 
This  exemption  is  necessary  for  OIG  to 
collect  information  from  certain  sources 
who  would  otherwise  be  unwilling  to 
provide  information  necessary  to 
conduct  such  investigations. 

(14)  OIG-3  (Case  Development 
Records)  is  exempt  under  paragraphs  (j) 
and  (k)  of  5  U.S.C.  552a.  Accordingly, 
this  system  of  records  is  exempted  from 
the  provisions  of  paragraphs  (c)(3),  (4). 
(d),  (e)(1),  (2),  and  (3).  (e)(4)  (G).  (H), 
(e)(5)  and  (8),  and  (f),  and  (h)  of  the  Act 
as  being  investigatory  material  compiled 
for  law  enforcement  purposes. 

(15)  OIG-4  (Temporary  Matching 
Files,  Loss  Analysis  Files)  is  exempt 
under  paragraphs  (j)  and  (k)  of  5  U.S.C. 
552a.  Accordingly  this  system  of  records 
is  exempted  from  the  provisions  of 
paragraphs  (c)(3),  (d),  (e)(1),  (e)(2),  (e)(3). 
(e)(4)  (G).  (H),  and  (I)  and  (f)  of  the  Act 
as  being  investigatory  material  compiled 
for  law  enforcement  purposes. 

(16)  LMSA-1  (Index  Cards  and  Case 
Files,  Division  of  Enforcement)  relates  to 
investigations  under  the  Labor- 
Management  Reporting  and  Disclosure 
Act  and  the  Civil  Service  Reform  Act, 
and  is  exempt  under  paragraphs  (j)(2) 


and  (k)(2)  of  5  U.S.C.  552a.  Material 
relating  to  criminal  law  enforcement  is 
exempted  from  the  provisions  of  the  Act 
except  for  paragraphs  (b).  (c)(1)  and  (2), 
(e)(4)  (A)  through  (F).  (e)(6).  (7).  (9).  (10). 
and  (11),  and  paragraph  (i)  of  the  Act. 
Disclosure  of  this  material  could  enable 
the  subject  of  the  record  to  evade 
prosecution  and  could,  in  addition, 
jeopardize  the  safety  and  welfare  of 
investigators,  witnesses,  informants  and 
their  respective  families.  Material 
related  to  civil  law  enforcement  |(k)(2)] 
is  exempt  from  the  provisions  of 
paragraphs  (c)(3),  (d).  (e)(4)  (G),  (H).  and 
(I),  and  (f)  of  5  U.S.C.  552a.  Disclosure 
could  enable  the  subject  to  take  action 
to  prevent  detection  of  illegal  activities 
or  avoid  the  consequences  of  violation 
of  the  law  and.  further,  could  lead  to  the 
intimidation  or  harassment  of 
investigators,  witnesses,  informants,  or 
their  respective  families. 

(17)  LMSA-4  (PWBP,  Office  of 
Enforcement  Index  Card  File)  is  exempt 
under  paragraphs  (j)(2)  and  (k)(2)  of  5 
U.S.C.  552a.  Material  relating  to  criminal 
law  enforcement  [(j)(2)]  is  exempted 
from  the  provisions  of  the  Act  except 
subsections  (b).  (c)  (1)  and  (2).  (e)(4)  (AJ 
through  (F),  (e)(6),  (7),  (9),  (10)  and  (11), 
and  paragraph  (i)  of  the  Act.  Disclosure 
of  this  material  could  enable  the  subject 
of  the  record  to  evade  prosecution  and 
could,  in  addition,  jeopardize  the  safety 
and  welfare  of  investigators,  witnesses, 
informants  and  their  respective  families. 
Material  related  to  civil  law 
enforcement  ((k)(2)]  is  exempt  from  the 
provisions  of  paragraphs  (c)(3),  (d), 
(e)(4)  (G).  (H).  and  (I),  and  (f)  of  5  U.S.C. 
552a.  Disclosure  would  enable  the 
subject  to  take  action  to  prevent 
detection  of  illegal  activities  or  avoid 
the  consequences  of  violation  of  the  law 
and.  further,  could  lead  to  the 
intimidation  or  harassment  of 
investigators,  witnesses,  informants,  or 
their  respective  families. 

(18)  MSHA-10  (Discrimination 
Investigations)  is  exempt  under 
paragraph  (k)(2)  of  the  Privacy  Act  from 
paragraphs  (c)(3).  (d).  (e)(1),  (e)(4)  (G). 
(H),  and  (I),  and  (f)  of  the  Act. 
Disclosure  would  enable  the  subject  to 
take  action  to  prevent  detection  of 
illegal  activities  or  avoid  the 
consequences  of  violation  of  law  and, 
further,  could  lead  to  the  intimidation  or 
harassment  of  witnesses,  information,  or 
their  families. 

(19)  OSHA-1  (Discrimination 
Complaint  File)  is  exempt  under 
paragraph  (k)(2)  of  the  Privacy  Act  from 
paragraphs  (c)(3),  (d).  (e)(4)  (G),  (H)  and 
(I),  and  (f)  of  5  U.S.C.  552a.  Disclosure  of 
informatipn  contained  in  this  file  could 
threaten  investigators,  witnesses 
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informants  and  their  families  with 
adverse  consequences  and  could  hinder 
effective  enforcement  of  the 
Occupational  Safety  and  Health  Act.  In 
order  to  conduct  effective  investigations 
it  IS  necessary  to  guarantee  the 
confidentiality  of  information  being 
cullected.  Release  of  such  information 
would  constitute  a  breach  of  the 
guarantee  of  confidentiaiitv,  could  lead 
tn  the  intimidation,  harassment  or 
dismissal  from  employment  of  those 
involved,  and  would  discourage  those 
contacted  in  future  investigations  from 
cooperating  with  investigators. 

(20)  SOL-8  (Litigation  Files.  Special 
Litigation  Task  Force)  is  exempt  under 
paragraph  (k)(2)  of  5  U.S.C.  552a 
NLiterial  related  to  civil  law 
enforcement  is  exempt  from  the 
provisions  of  paragraph  (c)(3).  (d),  (e)(1). 
(f)(4).  (G).  (H),  and  (e)(4)(l),  and  (f)  of  5 
U.S.C.  552a.  Disclosure  of  the  records 
compiled  with  regard  to  the  Central 
State  litigation  would  substantially 
compromise  the  effectiveness  of  such 
litigation.  Disclosure  of  these  records 
could  facilitate  the  concealment  of 
evidence  and  lead  to  the  intimidation  of. 
or  harm  to.  informants,  witnesses  and 
their  respective  families. 

Signed  at  Washington.  DC  this  6th  dny  of 
Srpfpmber.  19§4. 
Ra>mond  ).  Donovan. 
Secretary  of  Labor. 

|H!  Die  S4-24nS9  Filed  9-11-M  8:45  am) 
BILLING  CODE  4510-»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  162 
lOPP-30078;  PH-FRL  2668-3] 

Regulations  for  ttie  Enforcement  of 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  Rescission  of 
Efficacy  Data  Waiver  for  Vertebrate 
Control  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  conditional  registration 
regulations  to  provide  that  applicants 
routinely  submit  efficacy  data  to  support 
the  registration  of  pesticide  products 
intended  for  control  of  vertebrate  pests 
that  may  transmit  human  disease.  This 
minor  technical  change  will  make  the 
ddta  requirements  in  the  conditional 
registration  regulations  consistent  with 
the  pesticide  registration  data 
requirements  proposed  under  40  CFR 
Part  158.  published  in  the  Federal 


Register  of  November  24. 1982  (47  FR 

5.1192). 

DATE:  Written  comments  on  this 

proposed  rule  should  be  submitted  on  or 

before  October  12.  1984.  Comments 

should  be  identified  with  the  notation 

OPP-.30078. 

ADDRESS:  Submit  written  comments  to: 

By  mail:  Information  Services  Section, 

Program  Management  and  Support 

Division  (TS-757C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  St.,  SW.,  Washington. 

DC.  20460. 

In  person,  deliver  comments  to:  Rm. 
236.  CM  =2, 1921.  Jefferson  Davis 
Highway.  Arlington,  VA 

Informatiun  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  ail 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Informatiun  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EP.-^ 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

B>  mail:  Jean  M.  Frane.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Rm.  1114.  CM  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA.  (703-557-0592). 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number  2000-0012. 

This  proposal  is  a  minor,  technical 
revision  intended  to  eliminate  a 
potential  conflict  between  the  Agency's 
existing  conditional  registration 
regulations  and  the  proposed 
registration  data  requii-ements.  The 
Agency's  registration  data  requirements, 
in  proposed  40  CFR  tSS.ieo  will 
routinely  require  applicants  to  provide 
efficacy  data  to  support  the  registration 
of  products  used  for  control  of 
vertebrate  pests  that  transmit  human 
disease.  The  conditional  registration 
regulations,  however,  in 
§  162.163(b)(2)(i)  indicate  that  applicants 
will  be  routinely  required  to  provide 
efficacy  data  for  pesticides  which  bear 
claims  to  control  microorganisms  that 
are  harmful  to  humans  and  that  cannot 
readily  be  observed  by  the  user.  To 
obtain  efficacy  data  on  other  kinds  of 


pesticides,  including  any  vertebrate  pest 
control  product,  the  conditional 
registration  regulations  state  that  the 
Agency  will  make  a  specific  request  for 
the  data. 

The  potential  conflict  between  these 
two  regulations  has  not  yet  arisen, 
however,  because  the  Agency  will  delay 
the  effective  date  of  the  efficacy  data 
requirements  for  vertebrate  control 
products  in  40  CFR  Part  158.. These 
requirements  will  not  become  effective 
until  after  the  Agency  has  amended  the 
conditional  registration  regulations  to  be 
consistent  with  the  proposed  Part  158 
rules.  Thus,  at  present.  EPA  does  not 
routinely  require  the  submission  of 
efficacy  data  on  vertebrate  pest  control 
products.  Rather,  EPA  must  specifically 
direct  applicants  to  provide  efficacy 
data  when  it  determines,  on  a  case-by- 
case  basis,  that  such  information  is 
needed. 

This  current  arrangement  is  intended 
to  be  temporary,  however,  because  the 
agency  has  decided,  based  on 
information  that  became  known  after 
the  conditional  registration  rules  were 
promulgated,  that  it  needs  efficacy  data 
routinely  on  all  pesticides  intended  for 
control  of  vertebrate  pests  that  transmit 
human  disease.  Accordingly,  the  Agency 
is  proposing  to  revise  its  conditional 
registration  rules  to  be  consistent  with 
the  proposed  Part  158  requirements. 

Following  the  issuance  of  the  final 
conditional  registration  regulations  in 
the  summer  of  1983.  EPA  realized  that 
there  were  very  serious  concerns  in  the 
public  health  community  about  the 
efficacy  of  vertebrate  control  products. 
Many  of  these  pesticides  are  used  to 
control  animals  that  transmit  human 
diseases:  Skunks,  canids.  bats,  rats, 
mice,  and  certain  birds.  Unlike  other 
types  of  pesticides,  the  efficacy  of  these 
vertebrate  control  products  appears  to 
be  particularly  dependent  on  the 
acceptance  of  the  pesticide-bait 
formulation  by  the  target  pest.  Small 
changes  in  the  formulation  or 
composition  of  the  bait  may  render  a 
product  ineffective  and  could  lead  to  a 
serious  public  health  problem.  This 
concern  has  been  heightened  by  recent 
Government-sponsored  tests  which 
revealed  that  some  new  rodenticide 
products  do  not  have  satisfactory  bait 
acceptance  characteristics  and 
consequently  are  nearly  worthless. 

To  assure  that  similarly  ineffective 
products  are  not  permitted  to  enter  the 
marketplace  in  the  future,  the  Agency 
intends  to  require  applicants  to  provide 
the  results  of  testing  of  the  end  use 
formulation  before  EPA  registers  a  new 
vertebrate  control  product.  This 
requirement  now  appears  in  EPA's 


proposed  pesticide  registration  data 
requirements  in  40  CFR  158.160.  This 
requirement  cannot  be  implemented, 
however,  until  EPA  makes  its 
conditional  registration  regulations 
consistent  with  proposed  §  158.160  by 
reinstating  a  direct  requirement  for  such 
data  in  the  conditional  registration, 
regulations  and  removing  the  provision 
that  permits  EPA  to  require  such  data 
only  on  a  case-by-case  basis.  This 
proposal  would  accomplish  that  change. 

As  explained  above,  this  proposal 
merely  makes  a  minor  technical  revision 
necess  ir\'  to  allow  proposed  §  158.160  to 
become  effective.  The  impacts  of 
requiring  efficacy  data  on  vertebrate 
control  products  have  already  bepn 
evaluated  as  part  of  the  proposed  40 
CFR  Part  158  rules.  Based  on  that 
analysis,  I  have  determined  and  hereby 
certify  that: 

1.  This  proposed  rule  is  not  a  major 
regulation  as  defined  bv  Executive 
Order  12291. 

2.  This  proposed  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
60  et  seq  ). 

3.  The  information  collection  burden 
that  would  be  imposed  by  this  proposal 
has  been  approved  under  OMB 
Clearance  Number  2000-0012.  This 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  E.O.  12291. 

In  accordance  with  FIFRA  section 
25(a),  this  proposal  was  provided  to  the 
Secretary  of  Agriculture  for  comment. 
The  Secretary  of  Agriculture  had  no 
adverse  comment  on  thfs  proposal. 

Copies  were  also  submitted  for 
comment  to  the  Committee  on 
Agriculture  of  the  U.S.  House  of 
Representatives  and  the  Committee  on 
Agriculture.  Nutrition,  and  Forestry  of 
the  U.S  Senate.  Neither  Committee 
commented  on  the  propr^.sal. 

The  FIFRA  Scientific  Advisory  Panel 
waived  its  review  of  this  proposal. 
(Sees.  3  and  2.sfs).  Federal  Insecticide, 
Funjiicide.  snd  Rodpnticide  Act,  as  amended 
[7  U.S.C.  ^^h  through  t.^By)) 

IJsl  of  Subjects  in  40  CFR  Part  162 

Administrative  practice  and 
procedure.  Pesticides  and  pests.  Data 
requirements,  Labeling  requirements. 

Dated.  September  5. 1984 
William  D.  Ruckelshaus, 
AdmipistrGtcT. 

PART  162— {AMENDED! 

Accordingly,  it  is  proposed  that  40 
CFR  Part  162  be  amended  by  revising 
§  162.163(b)(2)  and  adding  OMB  control 


number  2000-0012  at  the  end  of  the 
section  to  read  as  follows: 

§162.163    Data  required  for  agency  review 
Of  applications  for  conditional  registration. 

•  •  •  •  * 

(b)  *  •  • 

(2)  Efficacy  data,  (i)  Efficacy  data  for 
each  product  to  the  extent  required  by 
40  CFR  158.160:  and 

(li)  Efficacy  data  for  each  product  for 
which  a  new  or  added  use  is  proposed, 
if  the  product  contains  an  active 
ingredient,  some  uses  of  which  have 
been  suspended,  cancelled  or  are  the 
subject  of  a  notice  issued  under 
§  162.11(a)(3)(ii)  and  risks  identified  in 
the  notice  or  suspension/cancellation 
action  may  reasonably  be  anticipated  as 
a  result  of  the  new  use. 
•        •        •        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2000-0012.) 
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40  CFR  Part  180 
iOPP-300097;  FRL-2667-3] 

n-Hexyl  Alcohol;  Proposed  Exemption 
From  the  Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  This  document  proposes  that 
n-htxyl  alcohol  be  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
solvent  and/or  cosolvent  in  pesticide 
formulations.  This  proposed  regulation 
was  requested  by  Stepan  Company. 
date:  Written  comm.ents,  identified  by 
the  document  control  number  [OPP- 
SOOOgr"],  must  be  received  on  or  before 
Ortoher  12,  1984. 
ADDRESS: 

By  mail,  submit  comments  to:  Program 
Management  and  Support  Divison 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 
In  person,  deliver  comments  to: 
Registration  Support  *  Emergency 
Response  Branch  (TS-767C), 
Registration  Division,  Environmental 
Protection  Agency,  Rm.  724A,  CM  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  cla-med 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  m  40  CFR  Part  2.  A 


copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Room  236  at  the 
address  given  above  from  8  a.m.  to  4 
p  m.,  Monday  through  Friday,  excluding 
Urgal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

By  mail:  N.  Bhushan  Mandava, 
Registration  Support  &  Emergency 
Response  Branch,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC.  20460. 

Office  location  and  telephone  number; 
Registration  Support  &  Emergency 
Response  Branch,  Rm.  716.  CM  *2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703-557-7700). 

SUPPLEMENTARY  INFORMATION:  At  the 

request  of  the  Stepan  Company,  the 
Administrator  proposes  to  amend  40 
CFT?  180. 1001(c)  through  (e)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  ;7-hexyl 
alcohol  when  used  as  solvent  and/or 
cosolvent  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest 
or  to  animals. 

Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c).  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
Solvents  such  as  water:  baits  such  as 
sugar,  starches,  and  meat  scraps:  dust 
carriers  such  as  talc  and  clay:  fillers: 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity:  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  n-Hexyl 
alcohol. 

Xame  and  address  of  requestor 
Stepan  Company,  .Northfield,  II  60093. 

Bases  for  approval.  1.  /?-Hexyl  alcohol 
is  cleared  under  40  CFR  180.10dl(d]  for 
use  as  a  solvent/cosolvent  in  pesticide 
formulations  applied  to  growing  crops 
only. 
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2.  /i-Hexyl  alcohol  is  cleared  under  21 
CFR  172.515  as  a  synthetic  navoring 
substance  and  adjuvant.  It  is  also 
cleared  under  21  CFR  172.864  as  a 
component  of  direct  food  additive 

3.  n-Hexyl  alcohol  is  a  naturally 
occurring  substance  in  certain  fruits  and 
flavors. 

4.  Subacute  toxicity  data  including  13- 
week  feeding  studies  in  rats  and  dogs 
indicate  the  no-observed-effect  level 
(NOEL)  of  10.000  parts  per  million  (ppm) 
and  5,000  ppm.  respectively. 

Based  on  the  above  information,  and 
review  of  its  use,  it  has  been  found  that. 
when  used  in  accordance  with  good 
•i^r'A  iilfLinil  practices,  this  iniiredicnt  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  It  is 
concluded,  therefore,  that  the  proposed 
amendment  to  40  CFR  180.1001  will 
protect  the  public  health,  and  it  is 
proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  this  inert  ingredient,  may 
request  within  30  days  after  publication 
of  this  notice  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number.  lOPP-300097|.  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Registration  Support  and  Emergency 
Response  Branch  at  the  address  given 
above  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec  408(p).  68  Stat.  514  (21  U.S.C.  346a(e))) 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  Commodities. 
Pesticides  and  pests. 

Dated:  August  29.  1964.      ^ 
Douglas  D.  Campt. 

D: rector.  Registration  Division.  Office  of 
Pesticide  Programs. 

Part  ISO— {Amended] 

Therefore,  it  is  proposed  that  40  CFR 
180.1001  be  amended  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  /i-hexyl  alcohol  to  the  tables 
in  paragraphs  (c)  and  (e)  and  removing 
/!-hexyl  alcohol  from  the  table  in 
paragraph  (d)  to  read  as  follows: 

§  180.1001     Eiemptions  from  th« 
requirement  of  a  tolerance. 
•  -  •  •  • 

(c)  •  •  •    i 


Inert  mgrediew* 


UnKs 


Uses 
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(d)  •  •  •      1 

Inert  ingrecMfils 

Limitt 

Uses 
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•             • 
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(e)  •  •  •      j 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

!  Docket  No.  FEMA-«6 19] 

Proposed  Flood  Elevation 
Determinations;  California  et  al. 

AGENCV:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  modified  base  flood  elevations 
listed  below  for  selected  locations  in  the 


nation.  These  base  (lOG-yearj  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (N'FIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Or  Bnan  R.  Mrazik,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administation.  Federal  Emergency 
Management  Agency,  Washington,  DC. 
20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub  L.  93-234),  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  Section  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premimum  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Administrator  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  communitv .  will  govern  future 
construction  within  the  flood  plain  area. 
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The  elevation  determinations,  however, 
impose  no  restriction,  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 


adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 


local  actions.  It  imposes  no  new 

requirement;  of  itself  it  has  no  economic 
impact 

List  of  SubjacU  io  44  CFR  Pail  C7 

Flood  insurance,  Flood  plains. 
The  Proposed  Mooired  Base  Flood  Elevations  For  Selected  Locations  Are:  Proposed  Modified  Base  Flood  El£vat.ons 


State 


City  'town .' county 


Sou'C*  ot  floodtrig 


tMt(N6V0) 


FiMliiiy 


CaiifofT»ia 


EhnwMHMl 
ElmrwtKl 


^C^^^  "^'    '"°*  *"^*^'  i  ^^°*  '''~*^     inter^ectKjr  o>  /W.  Str,«  ,na  Rk.9*^  Dnv, #i 

(wjwny).  I  imersectior  of  Virgmit  Row)  and  2»th  Sitm* #i 

imersectior  of  Expoalkon  BouMvaM  wid  ChMwaaha     #t  .. 

A,«nu.  I  i 

Map,  ,v«;ar>;«  ,0,  .^^  .,  D«>art:nen,  0'  Put,.,  ^^s  C^  H.,,^  200  ^o^  Spnng  Street  wI^To.^'a^  "c^H^  ""  "'^ " '  ^""^ 

^*^  comments  to  ttw  HofxxaWe  'om  BraOley  Oty  Man,  200  North  Spoog  Street,  >.os  Arige^  Cair-oroa  XK^2 


Garden  CHy  (city)  Aoa  County 


LJOISC    ^rfVW 


Maps  available  at  Qty  Mall,  2Ci  E   50lh  Street  GaiOen  Qty,  WafM 

Send  comments  to  the  Honoratue  Marga-ei  Mockwitt  20i  E   SOtti  Street,  Garden  City   kjaho  93714 


i^te-secnor  cji  <^eec  Street  and  East  40th  Siraei 
inie'sectpo'-  oi  Aoams  S^eet  ano  Ea»t  47th  Street  , 

,.    '2654 

..   Not 

Previooaly 

D«ar- 

mmea 

•2651 

•2638 

i 


City  ot  Des  Moines   Polti  County       Fourmiie  CreeK,. 


'  S<;vent^  A'a'3  Z*:cf^ 


AbOLrt  3^5C  teei  dowTstream  01  Scott  Avanua •789.. 

About  140C  te«  upstream  o«  Devi  Avenua '.  'KO- 

Atwut  400  leel  downsfrawn  cH  Univaraiiy  Avenua  ,     ,  'SOS,., 

Atom  3800  teet  ucatream  o(  East  Douglas  Avenue   ,        '828  ., 
Jus;  upstream  o(  Eastor  Boulevard Nona,, 


Jusi  upalreatn  o<  ChKago  and  Nor«i  W>aa>am  RalrcMd     Nona 

"^^LIT^lZiiT^'^"^.  Engineenog  Oep«tmenl  C«y  H«l  East  F«  and  Locua.  Street*.  Oea  Mone^  lo^  Send  < 
Momea.  Cay  HalL  Eaat  Prat  and  Locust  Oas  Mo^nea,  iom  50307 


•786 
•797 
•800 
'824 

•815 


I  comment  to  Honorable  Pelar  Crtvaro  Mayw  OTy  of  Das 


kMM 


Qty     o< 
County 


Crtv 


Jotinaon  .  loora  Rrvsr      .,. 
Raistor  Cnok 


Aooul    C  6    miie    aownstream    ol    the    con8uenca    ot     None 
Aiiioiw  OeeK 

->u8i  Uownstrea-^  o<  Buiiington  Street  and  0am  •644.,. 

At  mouth  '642 

.lus:  downstream  ot  Dam _j  '6fl2._ 


South  Branch  Ralston  Crnek 


Just  upstream  ol  Dam. _ 

Just  dT'wnstreaiM  ol  Scott  Boulevard, 
At  conf  jerx»  with  Raistor  Creek 


-1 


•683.. 


Atxxjt  V6'6  lee*  ipstream  of  Brookside  Drtva 
Wilio»  Creek At  mouth 


RapO.  Creek 


Atou*  6O1   (eet  downstream  of  South  Riverside  Onve 

Atxxii  2  5  maes  above  mout^  ,_ 

AOou*  4  3  miles  above  rnou*,.. 


•870.. 

•713 

■838 

•641  . 


TaJ:^:r^X.%':  :::/5T2T'^"  ^"'""'^  "°  '  '^"^'°"  ^~^  "-•  Oty,  K,we  Se«,  comm««  »  Mon<xab..  Nea,  G  B«,in,  City  Manage,,  Cl^'^ 

GuN  o< 


•64C 

I  '*** 
I  *643 

I  *«7» 

,  •698 

:  '726 

•868 
'  ^71 2 
■641 
•641 
I  -674 
686 


;  St  Mary  Pansh.. 


IManco,. 


Englewood   area.   nor«i   o(   0  S    Route   BO,   aouth   ol  I  *7_ 
Soutr>er'>  oacilic  Rartroad,  east  o(  Bayou  Boau)  I 


Maps  available  for  inspecTKSn  at  the  St   Mary  Pgnsh  '"our'house   Crgnkim   ..ouiswna 
Sena  commr-.t.  ,c  Honorab-e  Ma-cd  G  Clausen.  Sr    Pr»sK)ent  ot  the  St  Mary  Pmm  Po>^  A^  F.fth  r,c.o.-^:ourthou..  P,«*fc,  Lou«ana  70538 
Ma-yiand „.. 


Washmgtor  Count/.. 


Antielam  Creak, 


Tnbutary  No   74_ 


'  Approximaiety  1.OOO  feet  upstream  Mount  Aatrw  Road  .    •480.. 
Corporate  krrws  located  appronmatety  800  upstream     •481  , 

ot  U  S  Route  40 

uoeoeem  ads  Slats  Routs  64  _ !  -4^* 

Approumalaly  350  lest  upaMam  ol  »m  oonftMiKa  | 

wt*  West  Branch  , 

Downstreem  ol  Ctwssie  System        | 


•578.. 


Maps  avasaoe  tor  »iapec»on  at  trie  Courtrouae  Annei  Sunwrw  Avenue.  Magerstown  Uaryu> 
-^"""^J",^*'""''^  ^'*  *  1*^  Vlraah«oion  County  Admnsirator,  Coi»1txjuae  Anna..  SummR  Av««.  Hage^^owt,  Maryland  21740, 
t^ew  Mampstwe 


'475 
•477 


•463 
Zonae 


ZoneC 


Keene.  City  Cheshire  County 


Ash  Swamp  Brook 


Maps  availMb'e  lor  mspector.  ai  3  Aasbmgion  Sfeet   keene.  New  Marrvshire 

Serx:,~omments,oHono.ab*L   Edward  Revo-  Mavor  o<  the Crty  ol  Keene  3  Washmgior  St-eet  Keene  New  Mampsh«  03431 


Apprownatety  1,330  leel  downstream  o»  Stale  Route  i  '474 

9  I 

Apon»lmaIe^  S35  leel  downstream  ot  Stats  Routs  9....;  '475 

Dowr<str»a.m  State  Route  9  ._ „.._ ,  •477.. 

Approximatery  i2S  leel  ivstraam  of  Stats  Routs  9    ...1  '482  . 

Appro>umsl*y  1  200  »eei  upstraam  o*  Stale  Route  9  .  ,.i  •483  . 

Aopronmatery  1  900  teet  upstream  ol  Stale  Route  9  ^484  , 


•473 

•474 

•475 
•479 
•481 
•483 


iniersectwr  ot  G'sy  Averxie  and  Rhode  Island  Avenue     ^12 


''**•  J*^^ '  Atlantic  City,  Atlantic  County    .  Atlantic  Ocean 

Maps  available  tor  mspectior  at  ttie  City  Mall,  i30i  Bacnarach  Bouievara  Atlantic  City,  New  Jwssy 

Send  oomrr^nts  .0  Honorable  uames  U^y  Mayor  ol  the  Dty  of  AtlantK  City,  Qty  Hall,  1301  Bacharach  Bou^vard  Atlanta  C«y   New  Jersey  06401 
New  Jersey '  Bngantine  Oty   Aiiantic  c.-njrry 


•10 


Atlantic  Ck-p«n South   skje   o"   Bngartine  Boulevard   from   3rd   Street 

Nort^  te  1  Atn  Street  Norm 


•10 
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The  Proposed  MooinED  Base  Flood  Elevations  For  Selected  Locations  Are:  Proposed  Modified  Base  Flood  Elevations— Continued 

State 

Oty/luwii/counly                              .Source  ol  fteodmg 

Loctbon 

tDapO\  in  fMl  above  ground 
•Elevation  in  feet  (NGVD)  . 

Exisling                 Modffiad 

(North  of  ^My  Streel  HorV^.  east  ol  mtersectiori  w«i  ,  "11. 
Soautdtng  Place  j 

Nort^  o<  inte»esectior  ol  Mtf  Street  and  \3«\  Street I  '11. 

Maos  avariable  lor  nipwrtion  ai  the  City  Hall,  141'  West  Bngantir>e  Avenue   Bngartine,  New  Jersey 

Send  comments  to  Honorable  J   Edward  Kl»ie.  Mayor  ol  tfie  C<fy  of  Bngannne,  1 41  ?  West  Bngantme.  islew  Jersey  08206. 


•13 
•10 


'*•*''''* Kjeny.  vaisge,  St*»an  County MiOdie  Mongauc  n-ver Most  downstream  oyporale  hmrts  ''IST?.. 

Upstrearr  of  State  Rotile  ''  westtxxind  off  ramp  '1,380.. 

Just  Jownsfea.-^  o*  State  Route  52/cofpofaie  limits  '1.384., 

(i  Cocpofate   limits   located   pj"   downstrearr   ol   conftu-     '1,398 
I      ence  ?f  .,ewis  St'eet  B'Ook 
Maps  available  tor  rapaction  at  167  Mortfi  Main  Street.  Liberty   Mew  ¥of1< 
Send  comments  to  HonoraOie  Ida  Franlsei,  Mayor  of  trw  Village  ol  Litierty    157  Norn  Main  Street   .iberty   New  «oni  •2'54 

Okkhoma, 


•1,375 
•1.378 
•1.382 

•1,397 


Tulsa,   City    Osage.    Rogers,   &  '  utile  Haikey  Creek  .. |  ConHuanc* 

Tulsa  Counties 

Tnbutvy 


I  imie  Haikey  Creek '706.. 


upst'eam  of  Soutti  77rr  Avenue  '709 

Ap(xo«i'^s;e<y    433    lee!    jcsirearr    ol    South  77th     "712 

Avenue 

AoDfoxiriateN     9'C     leet    jpstrearri    of    Soutti  77t)i  ;  '714 

Av9nu<? 

Approxima'.et-T    965    lee'    *?wnstrea^    o'    ^2na  East     •717,.„ „. 

Ave.Tue                                                                              I 
DOdmstream  ot  72fx3  fas'  '■■/o-\ie    I  '722 


•706 

•708 
•708 

*713 

•7ie 

•722 


Maps  avaHatXe  lor  inipection  at  the  City  HaJl.  20C  Cmc  Center  Tjlsa,  OKiahoma 

Send  comments  to  Honorable  Terry  Young.  Mayor  of  the  City  o(  Tulsa,  City  Hall,  200  Dvk  Center   ^uisa    >iahoma  74103, 

"***  "*^ - - ;  ^'ortsmoutri.       Town,       Newport     Sakoonet  River _ Approximately  20C  leet  -onfi  ol  intersection  of  Russell  |  •20.. 

^^^'^^fy  I      Avenuo  and  Pa/v  Avenue 

imersecttor  oi  O'-meroc  Avenue  and  Pme  Street    .  '18 

Maps  availabia  tor  inspection  at  2200  East  Main  Roao,  Portsmouth   Hnooe  isiana 

Send  comrwnta  to  Honorable  Hubert  E  Little,  President  of  me  Portsmouth  Town  Coondl,  P.O.  Box  155,  Portsmoutr  Rhode  island  02841 
Taaaa 


•18 
•18 


Grand  Prane,  City   Dallas   Ellis,  & 
1      Tarrant  Counties 


llonwood  jfxw Upstrea,-"  S  E   8th  Streel       1*472 , .,.  ^470 

Approiumaiefv  550  leet  upstream  of  S,E  8th  Street '  "473 '471 

Appronmatefy  1  025  feet  upstream  of  S  E,  8th  Street  „,i  *474 "472 

Dowrstrearr  of  S  E   4th  Street   j  "475 ^474 

Approximately  375  »eet  upstream  S,E   4th  Street I  '478 ^475 

Maps  available  lor  mapection  at  31  7  Wesl  CoUege   Grand  Praine 

Send  comments  lo  Honorable  Anne  Gresnam,  Mayor  of  the  City  of  Grand  Prairie,  PiO  Box  53001 1317  West  College  Grand  Prane.  Texas  75053-001 1 


Texas.. 


Piano,     Qty      Coflir     &     Denton     Strearr^  2:9 
Counhes 


Aporoximatety  320  feet  downstream '644.. 


Stream  56  '3  

Tnbutarv  ic  Strear-  58  13 


•702.. 


Approximately  1  800  feel  upstream  of  Country  Place  |  •880 

Drive 

I  Approximately   lOOO  feet  upstream  of  confluerxje  of 

TntHitarv  to  Stream  5B  13, 

I  At  confluence  with  Stream  5B  13 

'  Approximately  480  feet  upstream  of  confluence 

McKarrry  Branch  , At  Oownstream  corporate  limits    

Prame  Creek    ,_ Upstrean^  sioe  of  Park  Boulevard 

,. J  ..,    .  I  *.ocrciirTaie!v  3.650  feet  upstream  of  Park  Boulevard 

Maps  sva4abie  lor  inspection  at  the  Mureopal  Annex  BuHdmg.  Plane   '^axas  I 

Send  comments  to  Honorable  Jack  Harvard,  Mayor  lo  the  City  of  Piano.  P  0  Box  358.  Piano.  Texas  75074 


Nona,, 
Nona,, 
•710... 
•725 


•846 
•662 
•697 

*6«2 

•694 
•683 
•709 
•723 


T«<« i  Robetown,  City,  Nueces  County    , ,  Ditch  A 


-j- 


Approximately  4,200  feet  downstream  of  Miasoun  Pa- 
cific Railroad 
Approximatefy  t  400  leet  upstream  of  Bauer  Road 


Maps  avaaable  for  inspection  at  the  Robstown  City  Hall,  P  O  Box  872.  Robstown,  ^sxas 

Send  comments  to  Honorable  Jufco  Garoa,  Jr  ,  Mayor  of  the  City  of  Robstown  City  Hall   P  O   Sox  872,  Roostown.  Texas  78380 


•70 
•77  , 


•70 
•77 


(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968),  effective  January  28,  1960  (33  FR  17804 
November  28,  1968).  as  amended;  42  U,S,C,  4001-4128;  Executive  Order  12127,  44  FR  19367;  and  delegation  of  authority  to  the  Administrator) 


Issued:  Augus<  24,  1984, 
)effr«y  S.  Bragg, 

Administrator.  Federal  Insurance  Administration. 

(FR  Doc  8+-2403S  Filed  9-11-84;  8:45  am| 
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44  CFR  Pwri  67 
[Docket  Na  FEIIA-6S41] 

Revision  of  Propoeed  Flood  Elevation 
Determinations;  New  Jersey 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  listed 
below  for  selected  locations  in  the 
Township  of  Plainsboro,  Middlesex 
County,  New  Jersey. 

Due  to  recent  engineering  analysis, 
this  proposed  rule  would  revise  the 
proposed  determinations  of  base  (100- 
year)  flood  elevations  published  in  the 
Federal  Register  at  48  FR  30710  on  July 
5, 1963,  and  hence  would  supersede 
those  previously  published  proposed 
rules. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  each  community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
flood  elevations  are  available  for  review 
at  the  Administration  Building,  P  O.  Box 
^78,  Plainsboro,  New  Jersey. 

Send  comments  to:  Honorable 
Barbara  Wright,  Mayor  of  the  Township 
of  Plainsboro,  Administration  Building, 
P.O.  Box  278.  Plainsboro.  New  Jersey 
08536. 

FO«  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agencv,  Washington.  DC 
20472,  (202)  287-02,30. 

SUPPLEMENTARY  INFORMATION:  Proposed 
base  (100-year)  flood  elevations  are 
listed  below  for  selected  locations  in  the 
Township  of  Plainsboro,  Middlesex 
County,  New  Jersey,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  980,  which  addec'.  section  13ai  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub  L. 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  67.4(a). 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 


These  modified  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  proposed  base  [100-year)  flood 
elevations  are: 


Sourc*  ot  tloodino  anO  localion 


"hW5*00>  Whf8^ 


us  Route  1  Bnoge  (upstream) 

UpslrwiiT  of  CONRAIL         _ 

Upitream  o<  Abanoonea  Rsdroad 

UpstraaiT  o>  Nostrarxt  Road  _ 

Upstream  cotxyate  Mmts _ 

tJevBS  BfocA 

Confluence  ot  Millstone  Rtvef    ,    __, 

Up»troam  of  Piwatt  Road  

Upatream  of  SchalKs  Croeamg  Ptoad 

Upetream  of  Din  Road  Dam 

upstream  conxyale  Hmrts   _.___.. 

Sfigllow  Brook 

Confluence  witti  OevHs  Btook 

AtloroltImat8^  850  downstream  ot  Scotts 
Comar  Road  


UpWraain  coqjorale  lirtvtt 

Bee  Brook. 

Contloenoe  <»^t^  Devil»  Brook 

Approumalety  3.100   upatream  ol  Woocte 

Road  

Cranbuf^  Brootc 

Confluence  wnf  M.ii^tone  River 

Upstream  Mape  Averuje       ji 

Upstream  George  Davtson  Road      

Confluetx»  of  Cedar  Brooli  

Ceoar  Brook 

Conf^jence  wT^^  CrariOL">  Brook 

Upslrearr  corporate  Ivtiits   _ 


rDap»  m 
*e«  above 

*£tM«an 
in  (60t 
(NGVO) 


•S7 

•61 
•65 
•87 

•72 

•74 

•62 

•66 
•73 
•84 
•84 


•60 
•85 

•66 

•83 

•65 
•68 
•71 
•73 


(Nat'onal  Flood  Insurance  Act  of  1968  [Title 
XIII  of  Housing  and  Urban  Devrlopmeni  Act 
of  1968i.  efTective  )anuar\'  28,  19^9  ,33  FR 
17804,  November  28,  1»68).  as  amended:  42 
V  S  C  4001-4128;  Executive  O'der  12127  44 
FR  19367;  and  delegation  of  authority  to  the 
.Administrator) 

Issued;  .August  27.  1984. 
Jeffrey  S.  Bragg, 

A  dministrator.  Federal  Insurance 
AdwwisL-ation. 

re  Doc   84-2402-  Piled  9-11-84   «:46  aral 
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FEDERAL  COMMUNJCATIONS 
COMMISSION 

47  CFR  Part  43 

ICC  Docket  No.  7»-262;  FCC  84-3931 

Amendment  To  Eliminate  Seml-Annual 
Reports  and  To  Provide  for 
Submission  of  Revised  and  Corected 
Data  In  Annual  Reports  of  Overseas 
Telecommunications  Traffic  Data 

agency:  Federal  Commanications 
Commission 


ACTION:  Further  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  proposes  to 
up-date  and  simplify  the  traffic  reporting 
requirements  for  international  carriers 
contained  in  §43.61  of  the  ConmiiBsior's 
Rules  and  Regulations.  The  proposed 
rules  seek  to  eliminate  certain 
requirements  that  are  no  longer  deemed 
necessary  and  are  burdensome  to  the 
carriers. 

DATES:  Comments  due  on  September  21, 
1984.  Replies  due  on  October  15. 1984. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  St.,  NW., 
Washington.  D.C.  20554. 
FOR  FURTHEH  MFORMATION  COtTTACT: 
Laura  Stein,  Common  Carrier  Bureau. 
International  Policy  Division  (202)  632- 
4047. 

SUPPLEMENTARY  INFORMATION:  List  of 

Subjects  in  47  CFR  Part  43: 

Reports  of  Cherseas 
Telecommunications  Traffic,  Reporting 
and  Recordkeeping  Requirements. 

The  collection  of  information 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  wishing  to 
comment  on  this  collection  of 
information  should  direct  their 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
.Management  and  Budget.  Washington. 
DC.  20503,  Attention:  Desk  Officer  for 
r-'ederal  Communications  Commission 

Further  Notice  of  Proposed  Rulemaking 

.^mendme^t  of  §  43.61  of  the  Commission  s 
Pules  to  elimmate  semiannual  reports  and  to 
provide  for  the  SLbmisssion  of  revised  and 

corrected  data  in  the  annual  reports  of 
o\erseas  teiecommunicatioiis  traffic  data:  CC 
Docket  .No  79-262. 

Adopted:  August  8,  1964. 

Relea.sed:  August  14.  1984. 
By  the  Commission. 

I.  Introduction 

1  On  October  16,  1979,  we  issued  a 
Notice  of  Inquiry  and  Proposed 
RuJpmaking  '  in  the  above  captioned 
proceeding  requesting  comments  on  a 
number  of  proposals  concerning  the 
overseas  traffic  reporting  requirements 
contained  in  §  43.61  of  our  Rules  and 
Regulations,  47  CFR  43.61  (1981). 
Pursuant  to  the  current  rule,  common 
earners  engaged  in  the  provision  of 
overseas  telecommunications  services 
are  required  to  file  reports  containing 


'  .\olirp  of  Inquiry  and  Proposfd  RuJemakutg.  CC 
Docket  No  79-2SZ.  FCC  71»-620  (released  October 

16.  Ifl-q).  (.Noticel. 
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information  on  overseas  traffic.  These 
reports  currently  are- filed  twice  a  year, 
the  first  report  covering  the  period 
January  through  June  and  the  second 
covering  the  period  fanuary  through 
December.  The  §  43.81  reporting  rules 
were  promulgated  in  1964  *  and  have 
never  been  amended. 

2.  It  is  our  objective  to  impose 
reporting  requirements  on  licensees  only 
where  necessary  to  enable  us  best  to 
fulfill  our  regulatory  responsibilities 
under  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151-609  (1981). 
This  requires  us  to  reassess  periodically 
the  purposes  served  by  our  reporting 
requirements,  the  effectiveness  of  our 
rules  in  serving  these  purposes,  and  the 
burden  that  the  rules  place  upon  the 
resources  of  the  industry  and  the 
Commission.  To  this  end.  the  Notice 
solicited  comments  on:  (a)  Whether  the 
six-month  report  required  under  §  43.61 
should  be  eliminated;  (b)  whether 
certain  filing  date  changes  should  be 
made;  (c)  whether  revisions  or 
corrections  should  be  required  in  order 
to  increase  the  accuracy  of  the  data 
reported;  and  (d)  whether  the  scope, 
type  or  format  of  the  data  required 
under  the  current  rule  should  be  revised. 
We  further  stated  that  we  would  set 
forth  specific  proposed  changes  in  the 
Rules  in  a  further  notice  of  proposed 
rulemaking  after  reviewing  and 
analyzing  the  comments  and  replies 
solicited  in  the  Notice. 

3.  Comments  have  been  filed  by 
American  Telephone  and  Telegraph 
Company  (AT&T).  Hawaiian  Telephone 
Company  (Hawaiian).  Roger  W. 
Hubbell.  ITT  World  Communications 
Inc.  (ITT).  RCA  Global  Communications, 
Inc.  (RCA).  TTIT  Telecommunications 
Corporation  (TRT),  and  Western  Union 
International,  Inc.  (WUI).  Reply 
comments  have  been  filed  by  AT&T  and 
ITT.  3 

4.  In  this  Notice,  we  seek  to  amend 
our  rules  to  eliminate  certain 
requirements  that  are  no  longer  deemed 
necessary  and  are  burdensome  to  the 
carriers.  Over  the  last  five  years,  we 
have  studied  the  manner  in  which  the 
Commission  staff  and  other  interested 
parties  have  used  the  §  43.61  traffic 
reports.  Based  upon  our  own 
observations  and  upon  the  comments 
filed  by  all  interested  parties,  we 
tentatively  conclude  that: 

(a)  The  si,\-month  reporting  requirement  set 
forth  in  §  43.61  should  be  eliminated:  (b)  the 


=  Amendments  of  Part  43  of  the  Commission 
Rules  and  Regulations,  with  respect  to  the  filing  by 
common  carriers  of  periodic  statistical  reports  of ' 
their  overseas  traffic.  FCC  64-8«e  (released  October 
1.  igM). 

'  Ills  motion  to  file  ita  reply  commentg  one  day 
late  will  be  granted. 


due  date  for  the  §  43.61  annual  reports  should 
be  changed  from  May  15  to  July  31  for  the 
data  covering  the  preceding  calendar  year:  (c) 
§  43.61  should  be  amended  to  require 
reporting  carriers  to  submit  on  a  one-time 
basis  on  October  31  of  each  year  a  revised 
report  identifying  and  correcting  any  errors 
or  estimates  set  forth  in  the  annual  report;  (d) 
in  view  of  our  tentative  conclusion  in  (c), 
§  43  61  should  not  be  amended  to  require 
reporting  carriers  to  submit  additional 
revised  reports  between  July  31  and  October 
31  correcting  errors  and  estimates:  and  (e) 
§  43.61  should  be  amended  to  assure  that 
certain  data  which  carriers  are  required  to 
submit  will  ba  m  a  format  useful  to  the 
Commission. 

Below  we  discuss  both  the  views  of 
interested  parties  in  this  proceeding  and 
the  bases  for  our  tentative  conclusions 
outlined  above. 

II.  Filings  and  Discussion 

A.  (1)  Current  Two-Report  Requirement 

5.  In  the  Notice,  we  stated  that  we  are 
considering  the  elimination  of  the  semi- 
annual reporting  requirement.  We 
solicited  comments  to  determine 
whether  the  public  interest  benefits 
derived  from  the  continued  requirement 
of  the  first  half-year  report,  in  addition 
to  the  full-year  report,  outweigh  the 
increased  filing  burdens  imposed  on 
both  the  carriers  and  the  Commission 
staff. 

6.  riT.  RCA,  TRT,  and  WUI  all  favor 
retention  of  the  semi-annual  reporting 
requirement.  All  e.xpress  similar  views 
that  §  43.61  data  are  useful  for 
marketing  purposes.  IIT  and  TRT  also 
argue  that  the  data  assist  management 
in  rate  making  and  facilities  planning 
tasks.  ITT  also  contends  that  the 
continuation  of  the  half-year  reporting 
requirement  would  not  impose  any 
additional  burden  upon  the  Commission, 
since  the  Commission  already  has  the 
necessary  computer  programs  to  process 
the  data  it  receives  on  punch  cards  from 
the  reporting  carriers. 

7.  AT&T,  Hawaiian  and  Hubbell  urge 
the  elimination  of  the  six-month  report. 
AT&T  and  Hubbell  specifically  argue 
that  the  Commission  does  not  need  the 
§  43.61  data  in  making  facility 
authorizations  or  in  approving  rates. 
Hawaiian  joins  these  parties  in 
suggesting  that,  by  eliminating  the  semi- 
annual reporting  requirement, 
subslanlial  savings  in  resources  would 
accrue  to  both  the  carriers  and  the 
Commission. 

(2)  Discussion 

8.  Although  the  §  43.61  data  may  Jje 
useful  to  international  record  carrier 
parties  (IRCs)  in  their  general  business 
planning,  none  of  the  carriers  has 
persuaded  u8  that  the  semi-annual  data 


are  necessary  for  our  regulatory  needs 
or  are  required  by  the  public  interest  for 
other  reasons.  Rather,  it  appears  that  the 
IRCs  want  the  data  only  for  private 
business  purposes.  Essentially,  the  IRCs 
argue  that  the  six-month  report  is 
necessary  as  an  historic  input  to  the 
market  forecasting  process.  We  doubt 
that  product,  price,  facilities 
construction  or  other  marketing 
decisions  will  be  adversely  affected  by 
the  absence  of  semi-annual  reports  that, 
at  best,  document  extremely  short-term 
changes  in  traffic  activity.  The 
individual  carriers  know  from  month  to 
month  whether  demand  for  their  own 
services  is  growing,  waning,  or 
remaining  constant;  this  information     • 
should  be  sufficient  for  the  carriers' 
short-term  business  needs.  The  §  43.61 
annual  reports,  as  well  as  other  data  on 
file  with  the  Commission,*  will  still  be 
available  for  use  in  longer  range  market 
planning. 

9.  Moreover,  as  Hubbell  correctly 
notes,  the  Commission  does  not 
generally  require  either  the  six-month  or 
the  twelve-month  §  43.61  data  in  its 
facility  authorization  or  ratemaking 
proceedings.  While  the  Commission  has 
found  §  43.61  annual  data  useful  in 
conducting  different  types  of  economic 
analyses  for  various  proceedings,  such 
as  international  facilities  planning 
dockets,  monitoring  functions, 
estimating  growth  trends  for  the  various 
international  telecommunications 
services  and  conducting  market 
structure  studies  of  the  international 
telecommunications  industry,  the  semi- 
annual data  is  almost  never  used. 
Therefore,  we  propose  to  amend  §  43.61 
to  require  the  filing  of  only  an  annual 
report. 

B.  (1)  Due  Dates.  Resubmissions  and 
Corrections 

10.  In  the  Notice  we  expressed 
concern  that  a  substantial  portion  of  the 
traffic  data  currently  filed  pursuant  to 

§  43  61  may  be  estimates  rather  than 
actual  figures.  This  fimits  the  reliability 
and  usefulness  of  the  data  submitted. 
Estimation  can  be  required  when  delays 
are  experienced  by  the  carriers  in 
receiving  actual  traffic  counts  from 
foreign  correspondents.  In  such  cases,  it 
may  be  necessary  for  the  carriers  to 
estimate  the  traffic  in  order  to  meet  the 
deadlines  specified  in  our  reporting 
requirements.  Therefore,  we  requested 
information  on  the  average  proportion  of 
estimated  data  for  each  category  in  the 
§  43.61  reports,  the  estimation  methods 
employed,  and  the  reliability  of  the 
results.  We  also  requested  information 


'  See  n.  5.  infra. 


Federai  Register  /  Vol.  49.  No.  178  /  Wednesday.  September  12.  1964  /  Proposed  Roles 


SStll 


on  the  lag  time  experienced  by  carriers 
receiving  inward  message  traffic  data 
from  foreign  correspondents.  We  sought 
the  foregoing  information  to  determine 
whether  a  change  in  the  Tiling  date 
currently  set  forth  in  the  rule  is 
warranted  in  order  to  increase  the 
accuracy  of  the  data  reported.'^  To 
further  assure  the  receipt  of  useful  data, 
we  also  requested  comments  on  whether 
a  second  annual  report  should  be 
required  to  be  submitted  to  correct  any 
errors  or  estimates  set  forth  in  the  initial 
filing.  Although  the  rules  do  not  now 
specifically  require  the  carriers  to 
coirect  errors  or  estimations,  the 
carriers  have  as  a  matter  of  course 
submitted  additionaJ  reports  updating 
and  correcting  previously  filed  data.  We 
additionally  invited  comments  on 
standards  that  should  be  adopted  to 
ensure  thai  substantial  errors  in  filed 
data  are  reported  to  us  and  corrected 
regardless  of  the  time  of  discovery. 

n.  The  commenters  submitted 
information  on  the  proportion  of 
estimated  data  included  in  their  §  43.61 
reports  and  some  submitted  information 
on  the  accuracy  of  their  estimates. 
AT&T  submitted  data  on  the  percentage 
of  inward  MTS  traffic  that  was 
estimated  and  included  in  its  six-month 
report  filed  in  1979.  Delays  in  the  receipt 
of  the  data  required  AT&T  to  estimate 
about  50  percent  of  the  traffic.  AT&T 
claims  that  its  method  of  processing  its 
§  43.61  data  does  not  permit  it  to  extract 
the  estimates  easily  and,  therefore,  it 
cannot  determine  the  accuracy  of  its 
estimates  by  a  comparison  with  actual 
data.  The  IRCs  state  that  approximately 
80-90  percent  of  the  data  submitted  by 
the  current  filing  deadline  are  derived 
from  actual  traffic  counts.  The 
information  provided  by  the  carriers  on 
the  lag  time  experienced  in  receiving 
inward  message  traffic  data  from  foreign 
correspondents  indicates  that  if  the 
filing  dates  were  extended  by  several 
months,  nearly  all  of  the  data  reported 
under  §  43.61  would  be  taken  from 
actual  traffic  counts.  There  is  some 
variation  in  the  proportion  of  estimates 
submitted  by  the  different  IRCs  and  also 
among  the  various  service  categories. 

12.  The  IRCs  state  that,  were  traffic 
estimation  is  required  to  meet  tho 
current  filing  deadlines,  they  rely  on 
internal  volume  statistics,  revenue 
accounting  systems  and  switching 


'  Section  43.81(b)  now  priiviiies.  Eadi  common 
carrier  engnged  in  funiishinji  teiecommunica'ions 
»en.icp  befAoen  the  rontinenla'  I'ni'pd  S»alM  and 
oversea*  pom'.;  ghali  file  with  the  Commission  a 
report  in  triplicate  with  respect  to  such  overseas 
telecommunications,  not  later  than  Novemoer  15  of 
each  >ear  lor  the  preceding  period  of  |anii<ir» 
through  June,  and  not  later  than  May  15of  euch  year 
for  the  preceding  penod  oi  Januar)  thrvuxh 
December,  as  provided  hereafter  in  this  »eclion. 


computers  to  generate  the  estimates. 
They  contend  that  their  estimates  are 
highly  accurate  and  present  some 
information  to  support  this  conclusion. 
TRT  claims  its  telex  estimates  are 
within  5  percent  of  actual  traffic  counts 
whereas  WUI  states  that  its  telegraph 
estimates  are  within  0.1  percent  of  the 
actual  traffic  data. 

13.  Only  three  parties  specifically 
commented  on  the  desirability  of 
altering  the  current  filing  dates  set  forth 
in  the  Rules.  AT&T  argues  that  much  of 
the  inaccuracy  arising  from  the  uses  of 
estimates  would  be  eliminated  if  the  due 
date  for  the  submission  of  the  annual 
report  were  changed  from  May  15  to 
September  1.  Hubbell  essentially  agrees 
with  AT&T  but  opts  for  a  September  30 
deadline.  TRT  contends,  however,  that 
the  value  of  having  the  reports  promptly 
available  far  outweighs  any 
countervailing  benefit  that  might  be 
achieved  in  trying  to  eliminate  the  small 
inaccuracies  in  the  data  through  the 
deferral  of  the  reporting  dates.  In  TRTs 
view,  the  reporting  date  should  either 
remain  unchanged  or  be  advanced  by 
one  month  to  enhance  the  timeliness  of 
the  data. 

14.  The  responses  to  the  .Notice's 
suggestion  that  a  one-time  revised 

§  43.61  report  might  be  required  at  the 
end  of  the  year  to  correct  any  errors  or 
estimates  set  forth  in  the  inifal  annual 
filing  were  mixed.  AT&T,  Hawaiian  and 
WUI  all  favor  requiring  a  revised  report. 
although  AT&T  states  that,  if  the  rule's 
filing  date  for  the  annual  report  were 
pushed  back,  the  number  and  magnitude 
of  the  changes  required  to  be  made  in 
the  revised  filing  would  not  be 
substantial.  Hubbell.  ITT  and  TRT.  on 
the  other  hand,  dispute  the  need  for  any 
such  additional  reporting  requirement. 
These  parties  argue  that  a  revised  report 
requirement  would  impose  an 
unreasonable  burden  on  the  carriers 
since,  for  the  most  part  it  would  serve 
to  correct  insubstantial  errors.  Hubbell 
comments  that,  if  the  due  date  for  the 
annual  report  were  extended  by  several 
months,  the  resulting  increase  in 
accuracy  of  the  reported  information 
would  eliminate  any  perceived  need  for 
the  Commission  to  require  a  second 
revised  report. 

15.  While  the  commenters  suggest  that 
§  43.61  be  modified  to  require  that 
substantial  inaccuracies  in  the  §  4361 
filings  be  reported  by  the  carriers- upon 
discovery,  no  consensus  emerged  on 
what  magnitude  of  error  should  trigger 
the  submission  of  corrected  data. 
Hawaiian  and  TRT  endorse  the  basic 
concept  tentatively  set  forth  in  the 
Notice  of  establishing  a  graduated 
standard  in  which  updating 


requirements  diHer  depending  oa  tbe 
particular  service  and  the  amount  of 
traffic  by  country  involved.  ITT  and 
WUI  recommend  that  an  abtohite  error 
standard  of  ±5  paveai  be  used  to 
trigger  tbe  updating  reqaireraents.  RCA 
prefers  that  a  fixed  error  amomt  of 
$100,000  per  country  be  ased  as  the 
standard  for  requiring  report  apdating, 
whereas  Hubbell  only  would  state  that 
"gross  discrepandet"  should  be 
reported.  AT&T  cautions  that  any 
updating  standard  chosen  by  the 
Commission  should  be  tested  on  an 
interim  basis  before  being  incorporated 
into  its  Rules  apd  Regulations. 

(2J  Discussion 

16  In  the  Notice  we  expressed 
concern  that  portions  of  the  data 
currently  included  in  the  5  43.61  reports 
were  estimates  and  that  substantial 
differences  may  exist  between  the 
estimates  and  the  actual  traffic  counts. 
We  also  expressed  a  desire  to  limit  the 
filing  burdens  placed  on  carriers  which 
recognizing  the  need  for  usable  data  as 
soon  as  practical.* 

17.  We  believe  that  there  are  means 
available  to  increase  the  accuracy  of  the 
data  filed  pursuant  to  S  43.61  while  still 
obtaining  the  reports  before  the  data  is 
stale  and  without  imposing  undue 
burdens  on  the  resources  of  the 
reporting  carriers  or  the  Commission. 
Our  goal  here  is  to  balance  three  factors. 
The  need  for  accurate  data,  the  need  for 
reports  to  be  filed  as  soon  as 
practicable,  and  the  desire  to  limit  the 
need  to  file  a  number  of  revised  or 
corrected  reports.  We  beUeve  that 
moving  the  filing  date  from  May  15  to 
July  31  correctly  balances  these  factors 
a.nd  is  responsive  to  the  carriers' 
pleadings.  By  easing  the  reporting 
burden  to  allow  the  carriers  an 
additional  two  and  one-half  months  m 
which  to  file  the  annual  report  required 
under  §  43.61,  we  virtually  will  eliminate 
the  need  for  the  carriers  to  rely  on 
estimates  for  the  submitted  data.  The 
comments  indicate  that  theSe  estimates 
are  the  most  important  source  of 
inaccuracies  contained  in  the  reports. 
Significantly,  only  one  party.  TRT. 
argues  that  the  value  of  having  the 
reports  available  as  promptly  as 
possible  outweighs  the  benefits  of 
defeiTing  the  reporting  date.  We  note, 
however,  that  the  effect  of  deferral  of 


'  Those  carriers  subrmtting  information  on  the 
rehabilit)  of  their  overseas  traffic  estimates  appaar 
to  have  supplied  data  thai  fail  to  d.stinxu:sh 
between  ps'imates  reported  pursuant  tc  {  43  61  and 
estimates  performed  for  internal  purposes  The 
earners  did  not  furnish  information  suffioent  to 
support  the  assumption  thai  the  levels  of  accuracy 
are  the  same  for  both  sets  of  ei>timale« 
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the  current  reporting  date  on  the 
timeliness  of  the  reports  is  not  as  great 
as  it  may  appear.  For  example,  of  all  the 
carriers  required  to  file  under  §43.61, 
only  two— AT&T  and  RCA— submitted 
their  1979  reports  by  the  May  15. 1980. 
deadline  currently  set  forth  in  the  Rules. 
Thus,  in  addition  to  substantially 
reducing  the  number  of  inaccuracies 
contained  in  the  §  43.61  reports,  the 
easing  of  the  filing  deadline  will  assist 
in  preserving  the  integrity  of  our 
reporting  rules  by  reducing  the  burden 
of  compliance. 

la  We  also  tentatively  conclude  that 
the  one-time  submission,  on  October  31. 
of  any  corrections  of  errors  and 
estimates  contained  in  the  annual  report 
will  ensure  the  utmost  reliability  of ' 
§43.61  data.  As  this  data  will  already  be 
readily  accessible  to  the  carriers,  the 
burden  of  this  subsequent  submission  is 
nominal.  We  emphasize  that  only 
corrections,  rather  than  an  entire 
revised  report  need  be  submitted.  In 
view  of  the  July  31  and  October  31  filing 
requirements,  we  tentatively  conclude 
that  the  mandatory  reporting  between 
July  31  and  October  31  of  errors  in  the 
currently  reported  data  is  unecessary,  as 
suggested  by  some  carriers,  and  would 
impose  an  unwarranted  burden  on 
carriers. 

c.  (1)  Revision  of  Scope.  Type  and 
Format  of  Required  Data 

19.  In  addition  to  considering  the 
frequency  and  accuracy  of  carrier 
reporting  pursuant  to  §  43.61.  in  the 
Notice  we  also  initiated  a 
comprehensive  examination  of  the 
service  classifications  and  categories  of 
data  reported  under  the  current  rule. 
Among  other  things,  we  specifically 
sought  comments  from  interested  parties 
on  the  classes  of  actual  or  potential 
services  that  are  not  identified  and 
reported  separately  in  the  current 
§  43.61  reports.  For  each  service  listed. 
we  requested  specific  suggestions 
concerning  the  appropriate 
measurement  units  that  carriers  should 
use  to  report  the  service  [i.e..  message 
telephone  service,  messages,  minutes, 
revenues).  We  also  invited  comments  on 
whether  data  should  be  reported  by 
tariff  classification  or  by  broad  generic 
categories  and  whether  data  should  be 
reported  in  a  computer-readable  format 
or  in  a  hand-written  form.  We  further 
requested  comments  on  whether  a  need 
still  exists  for  the  submission  of  data  for 
offshore  points  involved  in  domestic 
rate  integration  and  for  "transiting 
traffic"  •f  data  under  §  43.61.  Finally,  we 

'  For  purposes  of  }  43.61.  "trangiting  traffic" 
generally  means  "communicalions  which  both 
onginate  and  terminate  outside  but  transit  the 


indicated  that  we  would  consider  any 
other  modifications  to  §  43.61  proposed 
by  interested  parties. 

(2)  Discussion 

20.  Upon  examination  of  both  the 
responses  received  in  this  inquiry  and 
our  own  analysis  of  the  information  filed 
pursuant  to  §  43.61,  we  tentatively 
conclude  that  relatively  few  changes  in 
the  reporting  requirements  are  needed  to 
clarify  or  simplify  the  information 
reported  in  certain  categories.  However, 
program  transmission  service  is  an 
ambiguous  category  for  which  aggregate 
data  is  not  useful  to  the  Commission, 
particularly  in  view  of  significant  traffic 
growth.  AT&T's  report  specifically 
indicates  that  it  combines  audio 
program  service  with  television 
transmission  and  reception  services. 
RCA  and  ITT  do  not  indicate  whether 
television  transmission  and  reception 
services  are  included  in  their  report  of 
program  transmission  service.  A  number 
of  carriers  report  no  traffice  under  this 
service  category.  In  order  to  clarify  the 
information  received,  we  tentatively 
conclude  that  we  should  modify  §  43.61 
to  specify  that  audio  program 
transmission  service  and  occasional  use 
television  transmission  and  reception 
services  shall  be  reported  separately. 
We  note  that  this  modification  does  not 
impose  any  new  filing  requirement  but 
merely  seeks  to  change  the  format  in 
which  the  data  is  filed. 

21.  We  also  tentatively  conclude  that 
the  requirements  pertaining  to  the 
information  filed  for  leased  channels 
should  be  amended  to  reduce  the 
number  of  transmissions  rate  categories 
of  such  circuits  reported,*  to  make  the 
specification  of  transmission  rates  more 
uniform  and  to  assure  that  the  higher 
transmission  rate  leased  channel 
services  developed  over  the  last  several 
years  are  reported.  We  propose  to 
clarify  this  category  of  reported  data 
because  the  current  data  is  not  reported 
by  carriers  in  a  similar  manner  and 
because  this  category  of  traffic  has 
experienced  substantial  growth  in 
recent  yea.'-s.  Currently,  the  carriers 
report  leased  channel  usage  by 
transmission  speeds  using  words  per 
minute,  bauds  end,  in  the  case  of  at 
least  one  carrier,  bits  per  second. 


continental  United  States,  except  communications 
o-iginating  and  tertninating  in  the  area  comprising 
.Maska.  Canada.  Saint  Pierre-Miguclon  and  .Mexico 
"5ee  5  43.61(a)(16). 
'  While  we  have  not  included  in  our  tentative 
conclusions  thai  any  particular  reporting  category 
should  be  deleted.  *ve  invite  interested  parties  to 
suggest  such  deletions  for  services  that  have 
declined  m  importance  and  revenues.  Two 
candidates  which  parties  may  want  to  propose  for 
deletion  are  Address  Press  Service  and  Photo 
Transmission  or  Raception. 


22.  Given  the  advent  of  new  services 
that  are  continuously  being  offered  and 
the  diminution  of  some  services  that 
were  in  effect  at  the  time  the  original 
reporting  requirements  were 
promulgated,  we  feel  that  new  reporting 
categories  for  private  line  services  are  in 
order.  We  tentatively  conclude  that  the 
leased  channel  information  filed  by  the 
carriers  can  be  made  more  useful  and 
easier  for  them  to  prepare  by  specifying 
the  following  reporting  categories: 

a.  Up  to  1200  bits; 

b.  Over  1200  bits  and  up  to  9600  bits; 

c.  Over  9600  bits  and  up  to  56/64 
kilobits; 

d.  Over  56/64  kilobits  and  up  to  1.544/ 
2.0-18  megabits; 

e.  Over  1.544/2.048  megabfts  and  up  to 
30  megabits/18  "megahertz; 

f.  Over  30  megabits/18  megahertz  and 
up  to  60  megabits/36  megahertz; 

g.  Over  60  megabits/36  megahertz  and 
up  to  120  megabits/72  megahertz:  and 

h.  Voice  only  circuits. 

We  contemplate  that  the  carriers  will 
report  all  leased  channels  in  these 
various  categories  based  on  the 
transmission  rate  the  channels  are 
capable  of  providing.  Carriers  may 
report  data  changes  in  categories  (e),  (c), 
and  (gj  in  either  megabits  of  megahertz 
of  transponder  bandwidth.  Leased 
channels  provided  via  basic  circuits 
equipped  with  circuit  multiplication 
equipment  such  as  TASI  or  COM-2 
should  be  reported  in  the  voice  only 
category.  Reporting  of  leased  channels 
in  these  categories  will  reduce  the 
number  of  individual  channels  the 
carriers  currently  report.  The  carriers 
currently  report  a  large  number  of  low 
speed  channels  in  a  variety  of  word-per- 
minute  speeds.  All  of  these  channels  can 
now  be  reported  in  the  first  category  we 
propose.  The  proposed  categories  will 
also  encompass  very  wide  bandwidth  or 
higher  transmission  rate  lease  channels 
such  as  transponders  or  fractional 
transponders  leased  for  television 
transmission.  Inclusion  of  these  leased 
channels  will  make  the  reports  more 
useful.  With  use  of  these  reporting 
categories,  we  believe  there  is  no  longer 
a  need  for  the  carriers  to  report  the  uses 
to  which  the  customers  put  the  channels 
they  lease.  Therefore,  we  tentatively 
conclude  that  this  reporting  requirement 
should  be  deleted. 

23.  Section  43.61  of  the  Commission's 
Rules  requires  carriers  to  file  data  on 
overseas  services."  However,  for 


*  Section  43.81  traffic  data  for  Guam.  Hawaii. 
America  Samoa,  and  the  Virgin  Islands  have  always 
been  submitted  by  the  reporting  carriers.  This 
practice  would  not  be  changed  by  the  propose  rules 
as  these  points  are  not  part  of  the  Continental 
United  States  and  this  data  is  useful  for 
international  planning  and  authorization  purposes 
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purposes  of  these  submissions,  data  on 
services  to  Mexico,  Canada,  Alaska  and 
Sdint  Piere-Miquelon  are  not  required  to 
be  filed.  Historically,  the  non-filing  of 
data  for  these  three  international  and 
one  domestic  points  was  related  to  the 
provision  of  service  to  these  locations 
through  clear  extension  of  our  domestic 
networks.  That  is,  service  was  provided 
over  domestic  satellite  and  terrestrial 
facilities  with  multiple  interconnection 
points  rather  than  from  a  limited  number 
of  international  cable  heads  or  earth 
stations.  However,  as  our  monitoring 
efforts  become  more  sophisticated  and 
as  additional  carriers  submit 
applications  to  provide  service  to  these 
points,  a  proper  analysis  of  market  data 
for  the  three  international  points 
becomes  necessary.  Thus,  we  would 
propose  to  modify  §  43.61  to  require 
carritTS  to  submit  data  for  these 
international  points  (but  not  Alaska) 
with  their  general  filings.  We  invite 
interested  persons  to  comment  on  the 
value  to  them  of  having  this  information 
available  through  §  43.61  reports, 

24.  We  have  completed  our  analysis  of 
the  numerous  proposals  advanced  by 
the  commenting  parties  suggesting 
revisions  in  the  scope,  type  and  format 
of  the  data  required  pursuant  to  §  43,61 
and  have  set  forth  in  the  Appendix  to 
this  Further  Notice  of  Proposed 
Rulemaking  those  specific  Rule  changes 
that  we  tentatively  find  to  be  warranted. 

25.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  it  is  certified,  that  section  603  and 
604  of  the  Act  do  not  apply  because 
these  rule  changes  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  See  5  U.S.C. 
603,  604,  605(b). 

26.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  the  provisions  of 
sections  4(i),  4(j),  219,  220(a),  303(r),  403, 
and  404  of  the  Communications  Act  of 
1934,  as  amended,  47  U,S,C.  154(i),  154(j), 
219,  220(a),  303(r),  403  and  404  (1970). 
this  Further  Notice  of  Proposed 
Rulemaking  is  instituted  in  CC  Docket 
No.  79-262. 

27.  It  is  further  ordered.  That, 
pursuant  to  the  procedures  set  forth  in 
§§1.415, 1.419  and  1.421  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  1.415,  1.419  and  1.421  (1981), 
interested  persons  may  file  comments 
on  the  issues,  tentative  findings  and 
conclusions  discussed  above  and  on  the 
proposals  contained  in  the  attached 
Appendix  on  or  before  September  24, 
1984,  and  Replies  to  such  comments  on 
or  before  October  15, 1984,  Comments 
and  Reply  comments  should  be  sent  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 


: 


Washington,  D.C.  20554.  All  comments 
received  in  response  to  this  Further 
Notice  of  Proposed  Rulemaking  will  be 
available  for  public  inspection  in  the 
Docket  Reference  Room  (Room  239)  of 
the  Commission's  Offices  at  1919  M 
Street,  NW..  Washington,  D.C,  20554. 

28.  It  is  further  ordered,  That  for 
purposes  of  this  non-restricted  notice 
and  comment  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
ex  part  contacts  are  permitted  from  the 
time  the  Commission  adopts  a  notice  of 
proposed  rulemaking  until  the  time  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting.  In  general,  an  ex  parte 
presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commisison's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
wntten  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  S  11231  of  the 
Commission'r  Rules,  47  CFR  1.1231. 

29.  It  is  further  ordered.  That  the 
Motion  of  ITT  World  Communications 
Inc.,  to  file  its  Reply  Comments  late, 
dated  December  26,  1979,  is  granted. 

30.  It  is  further  ordered,  That  the 
Secretary  shall  cause  a  copy  of  this 
order  to  be  published  in  the  Federal 
Register,  and  shall  mail  a  copy  of  this 
NTRM  to  the  Chief  for  Advocacy  of  the 
Small  Business  Administration. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066, 1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
William  J.  Tricarico. 

Secretary. 

Appendix 

PART  43— (AMENDED] 

1.  Section  43.61  is  proposed  to  be 
amended  by  revising  subparagraph 


(a)(1),  redesignating  paragraphs  (a)(5) 
through  (a)(15)  as  (a)(6)  through  (a)(16) 
respectively,  adding  a  new  (a)(5). 
revising  the  redesignated  (a)(10), 
redesignating  (a)(16)  and  (a)(17)  as 
(a)(18)  and  (a)(19)  respectively,  addmg  a 
new  (a)(17),  revising  the  redesignated 
(a)(18),  and  paragraphs  (b)  and  (c).  by 
revising  (e)(6).  redesignating  (e)(7)  and 
(e)(8)  as  (e)(8)  and  (e)(9)  respectively, 
adding  a  new  (e)(7)  and  revising  the 
redesignated  (e)(9)(ii)  to  read  as  follows: 

§43.61     Reports  of  ov«rs«M 
tetecommunications  traffic. 

(a)  *   •  • 

(1)  "Telecommunications  service 
between  the  continental  United  States 
and  overseas  points"  means  the 
transmission  or  reception  of 
communications  by  cable  or  radio  (i) 
which  originate  or  terminate  at  points 
within  the  continental  United  States  and 
Alaska  and  terminate  or  originate  at 
points  located  outside  the  area 
comprising  the  continental  United  States 
and  Alaska,  and  (ii)  which  both 
originate  and  terminate  outside  but 
transit  the  continental  United  States  and 
Alaska,  except  communications  both 
originating  and  terminating  at  points 
located  in  the  aforementioned  area. 

•  •        •        •        • 

(5)  "Switched  Data  Transmission 
Service"  means  the  transmission  and 
reception  of  data  at  speeds  up  to  800 
bits  per  second  provided  on  a  common 
carrier  basis; 

•  •        *        *        • 

(10)  "Overseas  point"  means:  (i)  For 
reports  required  by  paragraph  (b)  of  this 
section,  any  country  or  point  located 
outside  the  area  comprising  the 
continental  United  States  and  Alaska, 
and  shall  include  all  overseas  territories 
or  possessions  of  the  United  States,  as 
well  as  the  State  of  Hawaii;  and  (ii)  for 
reports  required  by  paragraph  (c)  of  this 
section,  all  points  outside  the  particular 
state,  territory,  or  possession  for  which 
a  report  is  reqmred, 

•  «        •        •        * 

(17)  "Television  transmission  and 
reception  service"  means  the 
transmission  or  reception  of  television 
signals  for  which  a  charge  is  made  on  a 
time  basis. 

(18)  "Transiting  traffic"  means:  (i)  For 
reports  required  by  paragraph  (b)  of  this 
section,  communications  which  both 
originate  and  terminate  outside  but 
transit  the  continental  United  States  or 
Alaska;  and  (ii)  for  reports  required  by 
paragraph  (c)  of  this  section, 
communications  which  originate  and 
terminate  outside  but  transit  the 
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particular  state,  terr.tury.  or  possession 
fur  which  a  report  is  required 

Note. — Transiting  traffic  shall  Im- 
considered  in  two  separate  legs — one 
inbound  and  the  other  outbound 
•  •  •  •  * 

(b)  Each  common  carrier  enj^aged  in 
furnishing  telecommunications  ser\-ice 
between  the  continental  United  States 
and  overseas  points  shall  file  with  the 
Commission  a  report  in  triplicate  with 
respect  to  such  overseas 
telecortimunications.  not  later  than  July 
m  of  eacli  year  for  the  preceding  period 
of  January  through  December,  as 
provided  hereafter  in  this  section. 

(c)  Each  common  carrier  engaged  m 
furnishing  felecommiunications  service 
between  a  United  States  point  outside 
the  continental  United  States  and 
Alaska,  and  overseas  points  shall  file 
w!th  the  Commission  a  report  in 
triplicate  with  respect  to  such  overseas 
telecommunications  not  later  than  July 
31  of  each  year  for  the  preceding  period 
of  January  through  December.  This 
report  shall  contain  the  inform.ation 
required  by  paragraphs  (e)(l)[ii),  (2)(ii). 
(3)(ii),  and  (R)  of  this  section,  excluding 
leased  channel  service  with  the 
(oatinental  United  States.  In  applying 
such  paragraphs  and  definitions 
contained  in  paragraph  (a)  of  this 
section  the  stale,  territory,  or  possession 
for  which  the  report  is  made  should  be 
substituted  for  the  vsords,  '•continental 
United  States  and  Alaska."  where 
applicable. 

(1)  Each  reporting  carrier  shall  submit 
a  revised  report  by  October  31 
identifying  and  correcting  any  errors  or 
estimates  set  forth  in  the  annual  report 

•  •         •         * 

(ej-   •   • 

(6)  For  program  audio  services:  The 
number  of  chargeable  minutes  of  all 
paid  program  service  handled  with  each 
overseas  point  of  destination  or  origin, 
and  the  corresponding  revenues 
accruing  to  the  respondent:  and,  for 
OLitbound  traffic,  the  amounts  of  payouts 
to  connecting  carriers,  orher  than  for 
terminal  handling  in  the  continental 
United  States  and  Alaska  shall  also  be 
shown. 

(7)  For  television  transmission  and 
reception  services:  (i)  The  number  of 
chargeable  minutes  of  all  paid  service 
handled  with  each  overseas  point  of 
destination  or  origin,  and  the 
corresponding  revenues  accruing  to  the 
respondent:  and.  for  outbound  traffic, 
the  amounts  of  payouts  to  connecting 
ca.Tiers,  other  than  for  terminal  handling 
v\:thin  the  continental  United  States 
shall  also  be  shown. 

•  •         •         • 

(9)  •   •    * 


(ii](c;)  The  number  of  leases  in  effect 
on  the  last  day  of  the  period  covered  in 
the  report  with  (7)  United  States 
Government  agencies,  [2]  foreign 
governments,  [3]  press  entities,  and  [4] 
other  users,  separately  for  cable  and 
radio  operations  between  the 
continental  United  States  and  Alaska 
and  each  overseas  point:  [b]  For  each 
type  of  user,  the  number  of  leases  shall 
be  further  reported  for: 

[1)  the  number  of  each  channel 
provided  in  each  of  the  following  ranges 
of  transmission  speeds: 

Up  to  1200  bits:  over  1200  bits  and  up 
to  9600  bits:  over  9600  bits  and  up  to  56/ 
64  kilobits;  over  56/64  kilobits  and  up  to 
1.544/2.048  mega'bits;  over  1.544/2.048 
megabits  and  up  to  30  megabits/lB  mHz: 
over  30  megabits/18  mHz  and  up  to  60 
megabits/36  mHz;  over  60  megabits/36 
mHz  and  up  to  120  megabits/72  mHz: 
voice  only  circuits; 

[2]  service  furnished  for  "Full  Period" 
(twenty-four  hours  per  day)  and  for  each 
"Short  Period"  (less  than  twenty-four 
hours  per  daj]. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

I  Docket  No.  25;  Notice  561 

Uniform  Tire  Quality  Grading 
Standards 

agency:  National  Highway  Traffic 
Safety  .'\dministration  (NHTSA),  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  Thi» notice  recites  recent 
events  relevant  to  NHTSA's  nobce 
proposing  to  reimplement  the  treadwear 
grading  requirements  under  its  Uniform 
Tire  Quality  Grading  Standards 
(LrTQGS).  That  notice  stated  the 
agency's  belief  that  its  existing  supply  of 
bias  belted  course  monitoring  tires 
(CMT's)  should  be  adequate  for  the  next 
four  years,  and  that  the  agency  would  be 
able  to  verify  the  base  course  wear  rate 
and  the  coefficient  of  variation  for  its 
existing  supply  of  bias  belted  CMT's 
shortly.  Since  issuing  that  notice. 
NHTSA  has  completed  its  review  of  the 
data  generated  in  recent  tests  of  those 
bias  belted  CMT's  and  concluded  that 
the  coefficients  of  variation  for  those 
CMT's  are  greater  than  the  established  5 
percent  limit,  and  therefore 
unacceptable.  Accordingly,  the  agency 
has  entered  into  a  contract  with  a  tire 


manufacturer  to  produce  a  new  supply 
of  bias  belted  CMT's.  The  need  to 
procure  new  bias  belted  CMTs  may 
well  force  the  agency  to  postpone  the 
proposed  effective  dates  for 
reimplementation  of  treadwear  grading 
for  bias  belled  tires. 

date:  Comment  closing  date:  All 
comments  on  this  notice  must  be 
received  by  NHTS.A  on  or  before 
October  12.  19^. 

ADDRESS:  Comments  on  this  notice 
should  refer  to  Docket  No.  25,  .Notice  56 
and  be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration.  Room  5109.  400  Seventh 
Street,  SW.,  Washington,  DC.  20590. 
Docket  hours  are  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Boehly.  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street. 
SW.,  Washington.  D.C   20590  (ii  )2-426- 
1740). 

SUPPl^MENTARY  INFORMATION:  On  Apnl 
24,  1984,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  vacated 
the  agency's  order  suspending  the 
treadwear  gradmg  requirements  under 
the  UTQGS  [Pub/ic  Citizen  v.  Steed.  733 
F.2d  93).  In  response  to  that  court's 
decision,  this  agency  recently  published 
a  notice  of  proposed  rulemaking,  which 
set  forth  a  schedule  intended  to 
reimplement  the  treadwear  grading 
requirements  at  the  earliest  feasible 
time  (49  FR  32238:  August  13,  1984). 

That  notice  set  forth  one  schedule  for 
reimplemenfing  treadwear  grading  for 
radial  tires,  and  another  for  bias  ply  and 
bias  belted  tires.  The  reason  for 
proposing  different  schedules  was  the 
need  to  procure  new  CMT's  for  radial 
tires,  while  the  existing  supply  of  CMT's 
for  bias  ply  and  bias  belted  bres  were 
believed  to  be  reliable.  The  notice  stated 
at  49  FR  32239  that: 

The  agency  has  completed  its  testing  of  the 
bias  ply  and  bias  belted  CMT's  and  is 
currently  reviewing  those  data.  NIITSA 
anticipates  that  it  will  be  able  to  verify  the 
base  course  wear  rate  and  coefficient  of 
varirition  for  this  existing  supply  of  bias  pl> 
Hnd  bias  belted  CMT's  shortly 

NHTSA  has  completed  its  review  of 
the  test  data  generated  for  the  existing 
supply  of  bias  ply  and  bias  belted 
CMT  s.  The  agency  has  had  a 
longstanding  policy  of  accepting 
coefficients  of  variation  for  CMT's  of  not 
more  than  5  percent  as  satisfactory.  This 
standard  was  specifically  approved  by 
the  reviewing  court  in  B.F.  Goodrich  Co. 
v.  Department  of  Transportation.  541 
F.2d  1178.  at  1189  (6th  Cir.  1976),  cert, 
denied.  430  U.S.  930  (1977).  See  also  40 
FR  23073.  at  23075:  May  28,  1975,  42  FR 
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10320  at  10321:  February  22. 1977,  43  FR 
30542,  at  30547;  July  17. 1978. 

The  newly  available  data  show  that 
the  existing  bias  ply  CNfT's  have  a 
coefficient  of  variation  within  the  5 
percent  limit:  therefore,  those  CNfT's  can 
be  used.  However,  the  coefficient  of 
variation  measu.-ed  for  the  existing 
supply  of  old  bias  belted  CNfT's  exceeds 
the  5  percent  standard,  and 
consequently  it  would  be  inappropriate 
to  use  those  old  bias  belted  CNIT's  for 
testing.  The  data  concerning  the 
coefficient  of  variation  of  the  existing 
supplies  of  bias  and  bias  belted  CMTs 
are  reported  in  [BRE.\NFJ^  REPORT], 
which  has  been  placed  in  Docket  No.  25, 
Notice  55. 

This  agency  acknowledges  that  it  has 
an  obligation  to  reimplement  treadwear 
grading  requirements  for  all  types  of 
tires  at  the  earliest  feasible  date,  given 
the  decision  in  Public  Citizen  v.  Stepd 
Accordingly,  it  has  already  awarded  a 
contract  to  a  tire  manufacturer  to 
produce  and  deliver  a  new  group  of  bias 
belted  CMT's.  The  contract  requires 
those  tires  to  be  delivered  to  the  agency 
not  later  than  October  1. 1984.  The 
agency  will  begin  an  expedited  testing 
program  to  determine  the  appropriate 
base  course  wear  rate  for  these  tires  as 
soon  as  possible  after  they  are 
delivered.  This  should  allow  the  tire 
manufacturers  to  begin  testing  for  their 
bias  belted  tires  only  slightly  later  than 
projected  in  the  August  notice  of 
proposed  rulemaking. 

Nevertheless,  the  agency  has 
tentatively  concluded  that  it  may  be 
necessary  to  delay  the  proposed  dates 
for  the  dissemination  of  treadwear 
grading  information  for  bias  belted  tires. 
These  tires  represent  the  smallest  group 
of  new  tires  currently  manufactured. 
and  no  problems  have  arisen  with 
respect  to  the  proposed  dates  for 
dissemination  of  treadwear  grading 
information  for  the  other  groups  of  tires 
(bias  ply  and  radial).  Comments  are 
specifically  requested  on  the 
appropriateness  of  delaying  the 
proposed  dotps  for  bias  belted  tires  in 
view  of  ihf  newly  discovered  problems 
with  the  exi.sting  CMT's  and  on  the 
earliesi  feasible  dates  when  treadwear 
information  for  bias  belted  tires  could 
be  disseminated.  This  notice  should  not 
be  interpreted  as  extending  the  time  for 
comment  on  the  schedules  for 
reimplementing  treadwear  grading 
requirements  for  bias  ply  and  radial 
tires  proposed  in  the  .August  notice  of 
proposed  rulemaking. 

This  supplemental  notice  is  neither 
"major"  within  the  meaning  of  Executive 
Order  12291  nor  "significant "  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 


procedures.  The  only  impact  of  this 
notice  is  to  fully  inform  the  public  of 
information  which  the  agency  has 
learned  since  it  published  the  August 
notice  of  proposed  rulemaking,  and  to 
allow  the  public  to  comment  on  the 
course  of  action  which  should  be 
followed  in  response  to  this  discovery. 
Since  this  notice,  like  the  August  notice 
of  proposed  rulemaking,  would  not 
impose  any  costs,  a  full  regulatory 
evaluation  has  not  been  prepared. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  the  agency 
has  considered  the  impact  of  this  notice 
on  small  entities.  As  noted  above,  the 
agency  believes  there  are  no  cost 
impacts  associated  with  seeking 
comment  on  the  m.ost  appropriate  course 
of  action  to  be  taken  in  response  to  facts 
learned  after  the  notice  of  proposed 
rulemaking  was  published.  Based  on 
this,  1  hereby  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

The  agency  has  also  considered  the 
environmental  impacts  of  this 
supplemental  notice.  NHTSA  has 
concluded  that  this  notice  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environnrent. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  bi;t  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  lim.ited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21)  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  com.menter  wishes  to  submit 
.  certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512], 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 


considered.  However,  the  rulemaking 
action  may  proceed  at  any  tim.e  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  The  NHTSA  will  continue 
to  file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Labeling.  Motor 
vehicle  safety,  Motor  vehicles.  Rubber 
and  rubber  products,  Tires. 

(Spcs  103.  112.  119.  201,  and  203,  Pub,  L  89- 
563.  80  Stat,  718  (15  U,S,C,  1392.  1401.  1407, 
1421  and  1423);  delegations  of  authorit>'  at  49 
CFR  1,50  and  49  CFR  501.8) 

Issued  on  September  7.  1984, 
Barry  Felrice. 
A  ssociate  A  dministrator  for  Rulemaking. 

(FR  Doc  84-24096  Filed  9-7-84.  4;50  pm) 
BILLING  CODE  4«10-«»-W 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

IDocket  No.  40917-4117] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Manne  Fisheries 
Ser\-ice  (NMFS).  NOAA.  Com.merce. 
ACTION:  Proposed  rule 

SUMMARY:  NCAA  issues  a  proposed  rule 
to  preempt  the  authority  of  the  State  of 
Oregon  to  manage  salmon  fisheries  in 
the  territorial  waters  off  the  coast  of 
Oregon.  The  Secretary  of  Commerce 
(Secretary)  finds  that  Oregon's  action  in 
extending  its  commercial  troll  season  for 
Chinook  salmon  after  closure  of  the 
season  in  Federal  waters  would  have  a 
substantial  and  adverse  effect  on  the 
carrying  out  of  the  ocean  salmon  fishery 
management  plan.  This  action  is 
intended  to  conserve  ocean  salmon 
stocks. 

DATES:  The  effective  date  of  the  final 
rule  will  be  determined  following  a  fact- 
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Hnding  hearing  to  be  held  at  9;IX)  a.m.. 
Pacific  Daylight  Time,  on  September  13. 
1984.  Comments  on  this  action  must  he 
receivejl  on  or  before  September  18. 
1984. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Northwestern  School  of  Law.  Lewis 
and  Clark,  College.  10015  SW 
Terwilliger  Blvd.,  Courtroom  1.  Portland 
Oregon.  Comments  should  be  add.'^esscd 
!o  Dr.  William  G.  Gordon.  Assistant 
.Administrator  for  Fisheries,  NO.-VA,  33(X) 
Whitehaven  Street,  \W..  Washington. 
UC  20235 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jay  S.  Johnson  (Assistant  General 
Counsel  for  Fisheries  1.  202-634-421:4 
SUPPLEMENTARY  INFORMATION:  Sei  turn 
306(b)  of  the  Magnusori  Conservation 
and  Management  A(,t  authorizes  the 
Secretary  to  regulate  a  fishery  within 
S'ate  wafers  if  he  finds  that:  (1 1  Fishin« 
in  the  fishery  is  engaged  m 
predominantly  withm  and  uevond  the 
fishery  conservation  zone  (FCZ)  and  (2) 
a  State  has  taken  action  which  will 
substantially  and  adversely  affect  the 
implementation  of  the  fishery 
management  plan  (FMP)  for  the  fisher\ 
Regulations  prescribing  preemptujii 
procedures  require  publication  of 
proposed  regulations  concurrently  with 
the  issuance  of  a  no'ioe  of  proposed 
preemption  to  the  Governor  and 
.Mtorney  General  of  the  State 
concerned.  Preemption  regulations  are 
published  at  50  CFR  Part  619. 

.•\n  V\{P  for  Commercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  California.  Oregon,  and 
Washington  was  submitted  by  the 
Pacific  Fishery  Management  Council 
(Council)  and  implemented  by  Federal 
regulations  (43  FR  15629,  April  14,  1978) 
Kmergency  regulations  for  1984  salmon 
f:shmg  adopted  by  the  Council  (49  FR 


18853).  .May  5.  1984)  established 
seasons,  quotas,  area  restrictions,  gear 
limitations,  size  limits,  and  bag  limits  in 
Federal  waters  which  were  consistent 
With  similar  measures  m  State  marine 
waters.  On  .August  30.  1984,  the  Oregon 
Fish  and  Wildlife  Commission 
(Commission)  approved  i-egulations 
which  extended  the  season  one  month 
between  Cape  Falcon  and  Cape  Blanco 
The  season  in  this  area  for  all  salmon 
except  coho  was  scheduled  to  close 
August  31.  1984.  The  season  in  ihe  FCZ 
closed  August  31.  1984;  however,  the 
Commission  3  action  permitted 
continued  commercial  troll  fishing  for 
Chinook  salmon  in  coastal  waters  (0-3 
miles)  This  action  is  in  contravention  of 
the  FMP  for  salmon. 

On  September  7,  1984,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  served  notice 
on  the  State  of  Oregon  of  initiation  of  a 
proceeding  to  preempt  State  authority  to 
manage  the  salmon  fisheries  off  its 
coast.  An  administrative  fact-finding 
hearing  is  scheduled  on  September  13, 
1984.  in  Portland,  Oregon.  If  a  final 
determination  is  made  to  preempt  State 
authority,  regulations  will  be  issued  in 
the  Federal  Register,  effective  upon 
filing.  I 

Classification 

The  Assistant  Administrator  finds  for 
good  cause  that  the  reasons  for 
preemption  make  it  impracticable  and 
contrary  to  the  public  interest  to  provide 
more  than  ten  days'  notice  and 
opportunity  for  prior  comment  under  the 
.•\dministrative  Procedure  Act. 

Under  section  1(a)(1)  of  Executive 
Order  12291,  this  action  is  not  subject  to 
review  by  the  Office  of  Management 
and  Budget 


This  rule  requires  no  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

The  Genera!  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  or,  a 
substantial  number  of  small  entities 
bf^cause  it  involves  no  change  to  the 
management  regime  under  the  FMP. 

List  of  Subjects  in  50  CFR  Part  661 

Fish.  Fisheries,  Fishing,  Indians 

nntpd:  September  7.  1984 
Carmen  J.  Blondin, 

Deputy  Assistant  Administrator  for  Fisherios 
Resource  Management,  National  Marine 
Fisheries  Service. 

PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
CALIFORNIA,  OREGON,  AND 
WASHINGTON 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  661  is  proposed 
to  be  amended  as  follows; 

1.  The  authority  nlalion  ftjr  Part  661 
reads  as  follows: 

\uthority:16U.SC  ■[ BOI  et  seq. 

S  661.3     1  Amended  I 

2.  For  the  reasons  set  out  in  the 
preamble.  50  CFR  661.3  is  amended  by 
adding  the  following  sentence  to  the  end 
of  the  definition  of  the  term  "Fishery 
Management  .Area'  : 

•  *  *  *  • 

'    ■    ■  In  addition,  the  Fishery 
Management  Area  includes  the 

territorial  sea  off  the  coast  of  Oregon 

•         «         «         •         * 

in?  Doc  W-240<»BFil»<i  51-7-.M,  S11  pm| 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  7.  19H4 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
infomiation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chypter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information; 

(1)  Agency  prof^ing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s].  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  9&-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to;  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503,  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

•  Animal  and  Plant  Health  Inspection 
"Service 

Cooperative  National  Plant  Pest  Survey 

and  Detection  Program 
PPQ  391  and  PPQ  395 
On  occasion:  Semi-annually 
State  or  local  governments;  3,250.800 

responses:  13,225  hours,  not 

applicable  under  2504(h) 
Thomas  E.  Wallenmaier,  (301)  436-6404 

•  Statistical  Reporting  Service 
Farm  Labor  Survey 
Quarterly 

Farms;  47,560  responses;  11,901  hours. 

not  applicable  under  3504(h) 
Lee  Sandberg,  (202)  447-6820 
lane  A.  Benoit, 
Acting  Department  Clearance  Officer. 

IFR  Dot   84-24083  Filed  9-n-M  8*5  am) 
BILUNG  COOC  3410-01-M 


Agticuitural  StablHzatlon  and 
Conservation  Service 

Flue-Cured  Tobacco;  1985  Natiorwl 
Marketing  Quota  for  Flue-Cui^ 
Tobacco 

agency:  AgricuUural  Stabilization  and 
Conser\ation  Service,  USDA. 
ACTION:  Notice  of  proposed 
determination. 

summary:  The  Secretary  of  Agriculture 
IS  required  by  the  Agricultural 
.^djustment  Act  of  1938,  as  amended,  to 
announce  by  December  15.  1984,  the 
amount  of  the  national  marketing  quota 
for  flue-cured  tobacco  for  the  1985-86 
marketing  year.  The  public  is  invited  to 
comment  on  the  amount  of  the  national 
marketing  quota  to  be  determined  and 
other  related  factors,  as  set  forth  in  this 
notice. 

DATE:  Comments  must  be  received  on  or 
before  November  13, 1984  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Send  comments  to  the 
Director.  Commodity  Analysis  Division, 
ASCS.  U.S.  Department  of  Agriculture. 
P.O.  Box  2415,  Washington,  D.C.  20013 
(202)447-3391. 

FOR  FURTHEfl  INFORMATION  CONTACT 
Robert  Tarczy.  Agricultural  Economist, 
Commodity  Analysis  Division,  ASCS, 
USDA.  Room  3741-South  Building,  P.O. 
Box  2415,  Washington,  DC.  20013,  (202) 
447-5187.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the  options 
considered  in  developing  this  notice  and 


the  impact  of  implementing  each  option 
is  available  on  request  from  Robert  L 
Tarczy. 

SUPPLEMENTAinr  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not  major."  The 
provisions  of  this  proposed  notice  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more.  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographical  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  the  environment  or  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  notice  applies  are;  Title — 
Commodity  Loan  and  Purchases; 
Number — 10.051,  as  set  forth  in  the 
Catalog  of  Federal  Domestic  Assistance 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservabon  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

The  Agricultural  Adjustment  Act  of 
1938,  as  amended  (hereinafter  referred 
to  as  the  "Act"),  requires  the  Secretary' 
to  determine  and  announce  by 
December  15, 1984,  the  amoimt  of  the 
national  marketing  quota,  the  national 
average  yield  goal,  and  the  national 
acreage  allotment  for  the  1985-86 
marketing  year  for  flue-cured  tobacco. 
The  1985-86  marketing  year  is  the  third 
of  three  consecutive  years  for  which 
marketing  quotas,  approved  by 
producers  in  a  national  referendum,  will 
be  in  e^ecl  for  such  kind  of  tobacco. 

Section  301[b)(14)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  phrase  "normal  supply"  is 
defined  in  section  3(n(b)(10)(Bl  of  the 
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Act  as  a  normal  year's  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic 
consumption  and  65  percent  of  a  normal 
year's  exports  as  an  allowance  for  a 
normal  year's  carryover.  A  "normal 
year's  domestic  consumption  "  is  defined 
in  section  301(bKll){B)  of  the  Act  as  the 
yearly  average  quantity  produced  in  the 
United  States  that  was  consumed  during 
the  ten  marketing  years  immediately 
preceding  the  marketing  year  in  which 
the  quota  m.ust  be  announced  (1984-85], 
adjusted  for  current  trends  in  such 
consumption. 

\  "norma!  year's  expc-ts"  is  defined 
in  s.'ction  301(b)(12)  of  the  Act  as  the 
yearly  average  quantity  produced  in  and 
exported  from  the  United  States  during 
the  ten  marketing  years  irnmediately 
preceding  the  marketing  year  in  which 
the  quota  must  be  announced  (1984-85), 
adjusted  for  current  trends  in  such 
exports. 

The  reserve  supply  level  for  the  1984- 
65  marketing  year  was  determined  to  be 
2.363  million  pounds.  This  was  based  on 
a  normal  year's  domestic  consumption 
of  500  million  po'jnds  and  a  normal 
year's  exports  of  530  million  pounds  (49 
FR  11862J.  The  proposed  reserve  supply 
level  for  the  1985-86  marketing  year  is 
2,252  million  pounds,  based  on  a  normal 
year's  domestic  consumption  of  480 
million  pounds  and  a  normal  year's 
exports  of  500  million  pounds. 

Section  301(b)(16)(B)  of  the  Act 
defines  'total  supply"  as  the  carryover 
at  the  beginning  of  the  marketing  year 
(July  1)  plus  the  estimated  production  in 
the  United  States  during  the  calendar 
year  in  which  the  marketing  year  begins. 
The  total  supply  for  the  1984-85 
marketing  year  is  3,016  million  pounds 
based  on  carryover  of  2.165  million 
pounds  and  estimated  marketings  of  851 
million  pounds. 

Section  317(a)(1)  of  the  Act  defines 
"national  marketing  quota"  for  any  kind 
of  tobacco  for  a  marketing  year  as  the 
amount  of  the  kind  of  tobacco  produced 
in  the  United  States  which  the  Secretary 
estimates  will  be  used  domestically  and 
exported  during  the  marketing  year, 
adjusted  upward  or  downward  in  such 
amount  as  the  Secretary,  in  his 
discretion,  determines  is  desirable  for 
the  purpose  of  maintaining  an  adequate 
supply  or  for  effecting  an  orderly 
reduction  of  supplies  to  the  reserve 
supply  level.  The  maximum  downward 
adjustment  is  15  percent  of  estimated 
domestic  use  and  exports. 

The  amount  of  flue-cured  tobacco 
produced  and  utilized  domestically 
during  the  1983-84  marketing  year  was 
441  million  pounds,  and  the  amount 
exported  was  453  million  pounds,  farm 
sales  weight  basis.  The  amount  of  the 


national  marketing  quota  for  the  1984-85 
marketing  yeer  is  805  million  pounds, 
based  upon  estimated  domestic 
utilization  of  455  miUion  pounds  and 
experts  of  460  million  pounds  with  a 
downward  adjustment  of  110  million 
pounds  to  make  an  orderly  reduction  in 
supplies.  For  the  1985-86  marketing 
year,  utilization  in  the  United  States  is 
estimated  to  be  approximately  430 
million  pounds  and  experts  are 
estimated  to  be  approximately  445 
million  pounds.  The  total  supply  for  the 
1984-85  marketing  year  is  764  million 
pounds  more  than  the  proposed  reserve 
supply  level,  but  the  amount  of  the 
adjustment  desirable  for  maintaining  an 
adequate  supply  or  for  effecting  an 
orderly  reduction  of  supplies  to  the 
reserve  supply  level  is  still  being 
considered,  flowever,  the  national 
marketing  quota  is  proposed  to  be 
within  the  range  of  745  million  to  875 
million  pounds. 

Section  317(a)(2)  of  the  Act  defines 
"national  average  yield  goal"  for  any 
kind  of  tobacco  as  the  yield  per  acre 
which  on  a  national  average  basis  the 
Secretary  determines  will  improve  or 
insure  the  usabihty  of  the  tobacco  and 
increase  the  net  return  to  the  growers. 
For  the  1984  crop  of  flue-cured  tobacco, 
the  national  average  yield  goal  was 
determined  to  be  1,989  pounds  per  acre 
(See  49  FR  11862). 

Section  317(a)(3)  of  the  Act  defines 
the  "national  screage  allotment"  as  the 
acreage  determined  by  dividing  the 
national  marketing  quota  by  the 
national  average  yield  goal.  The 
national  acreage  allotment  for  the  1984- 
85  marketing  year  was  determined  to  be 
404,725.99  acres  (See  49  FR  11862). 

A  national  acreage  factor  for 
apportioning  the  national  acreage 
allotment  to  old  farms  will  be 
determined  by  dividing  the  national 
acreage  allotment,  less  the  reserve  for 
new  farms  and  old  farm  corrections  and 
adjustments,  by  the  sum  of  the 
preliminary  1985  allotments  for  old 
farms  prior  to  any  adjustments  for 
overmarketings,  undermarketings,  or 
reductions  wtiich  are  required  to  be 
made  because  of  marketing  quota 
violations.  The  national  acreage  factor 
for  the  1984-85  marketing  year  was  .884 
(See  49  FR  11862). 

A  national  yield  factor  will  be 
obtained  by  dividing  the  national 
average  yield  goal  by  the  national 
average  yield.  The  national  average 
yield  is  computed  by  multiplying  the 
preliminary  farm  yield  for  each  farm  by 
the  acreage  allotment  determined  for  the 
farm  prior  to  any  adjustments  for 
overmarketings,  undemiarketings,  or 
reductions  which  are  required  to  be 
made  because  of  marketing  quota 


violations,  adding  the  products,  and 
dividing  the  sum  of  the  products  by  the 
national  acreage  allotment.  The  national 
yield  factor  for  the  1984-85  marketing 
year  was  .9020  (49  FR  11862). 

For  each  marketing  year  for  which 
acreage-poundage  quotas  are  in  effect. 
section  317(e)  of  the  Act  provides  that  a 
reserve  may  be  established  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  one  percent 
of  the  national  acreage  allotment  to  be 
available  for  making  corrections  of 
errors  in  farm  acreage  allotments, 
adjusting  inequities,  and  for  establishing 
acreage  allotments  for  new  farms,  which 
are  farms  on  which  no  tobacco  was 
produced  or  considered  produced  during 
the  immediately  preceding  five  years.  A 
reserve  of  475  acrea  was  established  for 
the  1984-85  marketing  year  (49  FR 
11862).  The  establishment  of  a  reserve  is 
also  proposed  for  the  1965-86  marketing 
year. 

^  Section  317(g)(1)  of  the  Act  provides 
that  if  the  Secretary,  m  his  discretion, 
determines  it  is  desirable  to  encourage 
the  marketing  of  grade  N2  tobacco,  or 
any  grade  of  tobacco  not  eligible  for 
price  support,  in  order  to  meet  the 
normal  demands  of  export  and  domestic 
markets,  the  Secretary  may  authorize 
the  m.arketmg  of  such  tobacco  without 
the  payment  of  pena^  or  deduction 
from  subsequent  quotas  to  the  extent  of 
5  percent  of  the  marketing  quota  for  the 
farm  on  which  the  tobacco  was 
produced.  The  marketing  of  any  such 
tobacco  in  this  manner  has  never  been 
authorized  under  the  acreage-poundage 
program  and  is  not  proposed  for  the 
1985-86  marketing  year. 

Proposed  Determinations 

Accordingly,  tlie  Secretary  of 
Agriculture  proposes  to  determine  and 
announce  with  respect  to  the  1985-86 
marketing  year  for  flue-cured  tobacco; 

(1)  A  reserve  supply  level  in  the 
amount  of  2,252  million  pounds. 

(2)  A  national  marketing  quota  in  an 
amount  within  the  range  of  745-875 
million  pounds. 

(3)  A  national  average  yield  goal  of 
1.989  pounds. 

(4)  A  reserve  from  the  national 
acreage  allotment  in  an  amount  within  a 
range  of  100  acres  to  4,000  acres. 

(5)  The  marketing  of  N2  or  other 
grades  of  tobacco  which  are  not  eligible 
for  price  support,  without  pajonent  of 
penalty  or  deduction  from  subsequent 
quotas,  will  not  be  authorized. 

The  national  acreage  allotment,  the 
national  acreage  factor,  and  the  national 
yield  factor  will  be  computed  using  the 
final  determinations  which  will  be  made 
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with  respect  to  items  set  forth  in  (1) 
through  (4)  above. 

All  written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.  Monday  through  Friday, 
in  Room  3741— South  Building.  14th  and 
Independence  Avenue,  SW., 
Washington,  D.C.  20013. 

(Sees.  301.  313,  317.  375,  52  Stat.  38.  as 
amended,  47.  as  amended,  66.  as  amended.  79 
Stat.  66.  at  amended  (7  U.S.C.  1301.  1313. 
1314c.  1375)) 

Signed  at  Washington.  D.C.  on  September 
7.  1984 

Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

|FR  Doc  S4-24031  rded  0-11-M   S45  amj 
BIU.INO  COiX  M10-OS-M 


Soil  Conservation  Service 

Critical  Area  Treatment  Measures; 
Marytand  Eastern  Shore  RC&D  Area, 
Maryland 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Semce  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  environmental  impact 
statements  are  not  being  prepared  for 
certain  Critical  Area  Treatment 
Measures  in  Marj'land.  The  proposed 
project  actions  will  occur  within  the 
Maryland  Eastern  Shore  RC&D  Area, 
which  encompasses  the  nine  Eastern 
Shore  counties  of  Cecil,  Kent,  Queen 
Anne's,  Caroline.  Talbot,  Dorchester. 
Wicomico,  Somerset,  and  Worcester. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  R.  Calhoun,  State 
Conservationist,  Soil  Conservation 
Service.  4321  Hartwick  Road,  College 
Park,  Maryland  20740,  telephone  301- 
344-^180. 

SUPPLEMENTARY  INFORMATION: 

Environmental  assessments  of  these 
federally  assisted  actions  indicate  that 
these  projects  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Gerald  R.  Calhoun,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of 
environmental  impact  statements  are 
not  needed  for  these  projects. 

Project  actions  will  control  erosion  on 
a  maximum  of  approximately  three 


miles  of  streambank,  five  miles  of 
shoreline,  250  acres  of  upland,  and  100 
acres  of  roadside.  Structural  practices 
will  include  installation  of  grassed 
waterways,  diversions,  grade 
stabilization  structures,  stone 
revetments,  treated  timber  or  alummum 
bulkheads,  and  other  practices  that  will 
aid  in  the  stabilization  and  protection  of 
the  soil  and  water  resource  base. 
Nonstructural  practices  will  include 
vegetative  stabilization  of  eroding  areas 
with  species  such  as  smooth  cordgrass 
[Spcrtina  altemiflora]  and  saltmeadow 
cordgrass  (S.  patens],  as  well  as  other 
adapted  species.  Installation  of  both 
structural  and  nonstructural  practices 
will  also  include  grading,  shaping, 
backfilling,  liming,  fertilizing,  and 
mulching  to  establish  ground  covers, 
grasses,  legumes,  shrubs,  and  trees. 

The  Notice  of  a  Finding  of  .No 
Significant  Impact  (FO.N'Sl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  The  environmental  assessment 
file  for  each  project  will  be  available  for 
public  inspection  through  the  office  of 
Mr  Gerald  R.  Calhoun.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assisidnce 
Prcigram  No.  10.901   Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  So.  A-95 
regarding  State  and  local  Clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicablel 

Dated;  September  6,  1984. 
Gerald  R.  Calhoim, 
State  Conservationist. 

iVn  LKit  8*- :*mt  Filed  9-n-»4:  »«  ami 
BIUJMG  COOC  3410-1«-M 


DEPARTMENT  OF  COMMERCE 

Office  of  tt»e  Secretary 

Agency  Form  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
proNnsions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
.'Vdministration. 

Title:  Service  Supply  License 
Procedure. 


Form  Numbers:  Agency — TTA — 0Q26P, 
FAR  373.7(d)(k):  OMB— 062&-0041. 

Type  of  Request;  Revision  of  a 
currently  approved  collecbon. 

Burden:  106  respondents;  3.878 
reporting  hours. 

Needs  and  Use:  The  Service  Supply 
License  Procedure  is  used  to  authorize 
multiple  shipments  of  parts  from  the 
U.S.  or  by  approved  service  fadiitiet 
abroad  for  the  purpose  of  servicing 
equipment  (A)  previously  exported  from 
the  U.S.  (B)  produced  abroad  by  a 
foreign  subsidiary  of  a  U.S.  firm  or  (C) 
produced  abroad  by  a  foreign 
manufacturer  whose  equipment 
incorporates  parts  exported  from  the 
United  Slates. 

Affected  Public:  Busmesses  or  other 
for-profit  organizations,  small 
businesses  or  organizations. 

Frequency:  Monthly. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Sheri  Fox,  395- 
3:'85 

Copies  of  the  above  mformation 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622. 
I4lh  and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230.  . 

Written  conmients  and  j 

recommendations  for  the  proposed 
information  collection  should  be  sent  to 
the  OMB  Desk  Officer,  Room  3235,  New 
Executive  Office  Building,  Washington. 
DC.  20203. 

Dated-  August  31   1964 
Edward  Michals, 

Departmental  Clearance  Officer. 
(FROoc  »4-:«38Filf<)»-il-M  »4*»ni| 
WLUNQ  CODE  1S10-CW-M 


International  Trade  Administration 

Color  Television  Racctvers  From 
Korea;  Preliminary  Rasults  of 
Administrativa  Review  of  Antidumping 
Duty  Ordar 

agency:  International  Trade  - 

Administration/ Import  .'\d ministration. 
Commerce 

action:  Notice  of  P*reliminar>  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  Korea.  The 
review  covers  three  of  the  six  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States 
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currently  covered  by  the  order,  and 
generally  the  period  October  19, 1983 
through  April  30, 1984.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  prehminarily 
determined  to  assess  antidumping  duties 
equil  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value  on  each  of  their  sales 
during  the  period  of  review.  Interested 
parties  and  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  September  12, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Olympia  DeRosa  or  David  R.  Chapman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230, 
Telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  30, 1984  the  Department  of 
Conunerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
18336-7)  an  antidumping  duty  order  on 
color  television  receivers  from  Korea 
and  announced  its  intant  to  conduct  an 
administrative  review.  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Traiff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers, 
complete  or  incomplete,  from  Korea.  The 
order  covers  all  color  television 
receivers  regardless  of  tariff 
classifications.  The  merchandise  is 
currently  classifiable  under  item 
numbers  685.1125,  685.1126,  685.1127, 
685.1128,  685.1129,  685.1135.  685.1144, 
685.1148.  685.1155.  685.1456,  685.1458, 
685.1460.  and  685.1463  of  the  Tariff 
Schedule  of  the  United  States 
Annotated.  The  review  covers  three  of 
the  six  known  manufacturers  and/or 
exporters  of  Korean  color  television 
receivers  to  the  United  States  currently 
covered  by  the  order,  and  generally  the 
period  October  19. 1983  through  Aprial 
30,1984. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESF"),  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  Purchase  price  and  ESP 
were  based  either  on  the  packed 
delivered,  f.o.b.  port,  or  plant  price  to 
the  first  unrelated  purchaser  in  the 
United  States.  Where  apphcable,  we 
made  deductions  for  U.S.  Customs  duty. 


ocean  freight,  marine  insurance,  U.S. 
and  foreign  brokerage,  handling  charges, 
export  license  fees,  Korean  customs 
clearing  fees,  forwarding  expenses, 
wharfage  expenses,  U.S.  and  Korean 
inland  freight,  commissions  to  unrelated 
parties,  discounts,  rebates,  and  the  U.S. 
subsidiary's  selling  expenses. 

We  accounted  for  taxes  imposed  in 
Korea  but  rebated  or  not  collected  by 
reason  of  the  exportation  of  the 
merchandise  to  the  United  States  by 
subtraction  from  home  market  price  as 
best  information  available.  Where 
applicable,  we  added  back  to  the  U.S. 
price  the  amount  of  import  duties  and 
defense  taxes  on  imported  parts, 
rebated  upon  exportation  of  the  color 
televisions,  which  had  been  assessed 
upon  importation  of  the  materials  used 
to  produce  the  televisions.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  7773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  either  on  the  packed  f.o.b.  factory 
or  dehvered  price  with  adjustments, 
where  applicable,  for  inland  freight, 
cash  discounts,  rebates,  differences  in 
certain  advertising,  warranty,  royalty, 
sales  promotion,  credit  and  packing 
costs.  We  also  made  an  adjustment  for 
indirect  selling  expenses  to  offset  U.S. 
selling  expenses  for  ESP  calculations. 
We  made  a  further  adjustment,  where 
applicable,  for  differences  in  the 
physical  characteristics  of  the 
merchandise.  We  denied  claims  for 
certain  differences  in  warranty,  credit, 
incentive  discount,  rebate,  advertising, 
trademark,  physical  characteristics  of 
the  merchandise,  packing,  sales 
commission,  credit  sale  rebate  costs, 
and  a  claim  for  certain  indirect  selling 
expenses  because  they  could  not  be 
verified  at  out  on-site  examinations  of 
the  companies'  books  and  ledgers  or 
because  the  claims  were  not  properly 
quantified. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  Foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  on 
October  1, 1984.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  betiveen 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  in  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  For  any  future 
shipments  from  a  new  exporter  not 
covered  in  this  review,  whose  first 
shipments  occurred  after  April  30, 1984. 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  25.09  percent 
shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Korean  color  television 
receivers  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  9  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53)). 

Dated:  September  6, 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
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Porychloroprene  Rut>l>er  From  Japan; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Rnding 

AQENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on 
polycholoroprene  rubber  from  Japan. 
The  review  covers  the  six  known 
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manufacturers  and/or  exporter  of  this 
merchandise  to  the  Untied  States  and 
the  period  December  1, 1982,  through 
November  30, 1983.  The  review  indicates 
the  existence  of  no  dumping  margins 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminary  determined 
not  to  assess  dumping  duties  on  sales 
during  the  period. 

Interested  parties  are  invited  to 
commenbon  these  preliminary  results. 
EFFECTIVE  DATE  September  12, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 
Phyllis  Derrick  or  John  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  22. 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
10694)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  polychloroprene 
rubber  from  Japan  (38  FR  35393, 
December  6, 1973)  and  announced  its 
intent  to  conduct  the  next  administrative 
review.  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  polychloroprene  rubber,  an 
oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene,  currently  classifiable  under 
items  446.1521  and  446.2000  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  six  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States  and 
the  period  December  1, 1982,  through 
November  30. 1983. 

Five  firms  did  not  ship  Japanese 
polychloroprene  rubber  to  the  United 
States  during  the  period.  The  estimated 
antidumping  duties  cash  deposit  rates 
for  those  firms  will  be  the  most  recent 
rate  for  each  firm. 

Untied  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  f.o.b. 
U.S.  warehouse  price  to  the  first 
unrelated  purchaser  in  the  United 
States.  Where  applicable,  we  made 
deductions  for  U.S.  customs  duties,  U.S. 
entry  and  port  charges,  ocean  freight, 
marine  insurance,  loading  and  handling 


charges,  and  foreign  inland  freight.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Maricet  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comprison.  Home  market  price  was 
based  on  the  delivered  price  to 
unrelated  purchasers  with  adjustments, 
where  applicable,  for  inland  freight  and 
insurance.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1, 1982,  through  November  30, 
1983: 


Manutccturar '  Expoter 


.  LM. 


D«)to  Kagaku  Kogyo.  K  K 

Dwito  Kagaku  Kogyo.  K.K/Hom  Sangyo  Co. 

Mitiu.  K.K _ _ 

Showa  NMprane,  K.K 

Show*  NMprana.  K.K  Ho*  Sangyo  Co..  Lid 

Suzugo  CoTXjration 

Toyo  Soda  Manutactunng  Co  .  Ltd 

Toyo  Soda  Manufactunng  Co..  Ltd./Hoai  Sangyo 
Co..  Ltd 


Margn 
(parcenti 


'0 

'S5 

'0 

0 

'0 

'55 

'0 


'  No  alupmanla  during  ttw  pariod 

Interested  parties  may  submit  WTilten 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  pubhcation.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess  dumping 
duties  on  all  appropriate  entries. 

Further,  as  provided  for  in  {  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  The 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  future  entries  from  a  new  exporter 
not  covered  in  this  or  prior  reviews, 
whose  first  shipments  of 
polychloroprene  rubber  occurred  after 
November  30, 1983,  and  who  is 
unrelated  to  any  reviewed  firm.  These 
deposit  requirements  are  effective  for  all 


shipments  of  Japanese  polychloroprene 
rubber  entered,  or  withdrawn  from 
warehouse,  for  consimiption  oi^or  after 
the  date  of  pubhcation  of  the  final 
results  of  this  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  September  4, 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
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Television  Receiving  Sets, 
Monochrome  end  Color,  From  Japan; 
Preliminary  Results  of  Admlnlstrattve 
Review  of  Dumping  Rnding  and 
Tentative  Determirtatlon  To  Revoke  In 
Part 

AGENCY:  International  Trade 

Administration /Import  Administration. 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Dumping 

Finding  and  Tentative  Determination  to 

Revoke  in  Part. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  re\iew  and  tentatively 
determined  to  revoke  in  part  the 
dumping  finding  on  television  receiving 
sets,  monochrome  and  color,  from  Japan. 
This  notice  covers  television  receiving 
sets  manufactured  by  Orion  Denki.  Ltd. 
and  exported  to  the  United  States  by 
Otake  Trading  Co.  Ltd.  The  period  of 
review  is  April  1, 1981,  through  March 
31, 1982. 

EFFECTIVE  DATE:  September  IZ  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Hudak,  or  David  R. 
Chapman,  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230;  telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  25, 1983.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (48  FR  53142)  the  final  resulU  of 
its  last  administrative  review  of  the 
dumping  finding  on  television  receiving 
set  from  Japan  (36  FR  4597.  March  10, 
1971)  for  televisions  manufactured  by 
Orion  Denki,  Ltd.  imd  exported  to  the 
United  States  by  Otake  Trading  Co^  Ltd. 
and  announced  its  intent  to  begin  its 
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next  administrative  review  of  Orion  and 
Otake.  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  the  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image.)  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units  (combinations 
of  television  receivers  with  other 
electrical  entertainment  components 
such  as  tape  recorders,  radio  receivers, 
etc.).  and  certain  sub-assemblies  not 
containing  the  components  essential  for 
receiving  a  broadcast  television  signal 
and  producing  a  video  image. 

We  indicated  in  the  final  results  of  the 
last  administrative  review  covering 
Orion  and  Otake  (4a  FR  53142)  that 
during  this  review  we  would  determine 
whether  or  not  "component  televisions" 
are  within  the  scope  of  this  finding. 
Component  televisions  consist  of 
separate  monitors  and  control  centers. 
The  monitor  is  capable  of  displaying  a 
video  image  but  coptains  neither  a  tuner 
nor  the  circuitry  necessary  for  reception 
of  a  broadcast  television  signal.  The 
control  center  incorporates  the  timer 
apparatus  for  reception  and 
amplification  of  a  broadcast  television 
signal  but  lacks  the  ability  to  produce  a 
video  image.  These  two  components  are 
compatible  with  each  other  and  with 
other  types  of  components,  such  as 
video  tape  recorders  and  home 
computers.  The  monitor  and  tuner  may 
be  marketed  separately,  and  they  may 
be  compatible  with  components 
produced  by  other  manufacturers. 

The  finding  on  television  receivers 
from  lapan  is  limited  to  merchandise 
capable  of  receiving  a  broadcast 
television  signal  and  producing  a  video 
image  in  its  condition  as  imported 
(whether  or  not  finished  or  assembled). 
Monitor  and  tuner  components  of 
component  television  are  not  within  the 
scope  of  the  finding  when  imported 
separately,  because  each  component 
individually,  while  complete,  lacks  the 
necessary  dual  capability  of  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  However, 
when  imported  together,  the  monitors 
and  tuners  have  the  necessary  dual 
capability  and,  therefore,  are  the  same 
class  or  kind  of  merchandise  as 
television  receivers.  Accordingly,  we 


preliminarily  determine  that  component 
televisions  are  within  the  scope  of  the 
finding  on  television  receivers  from 
Japan  only  when  the  monitor  and  tuner 
components  are  imported  together 

United  SUtes  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  as 
defined  in  section  772  of  the  Tariff  Act. 

Purchase  price  was  based  on  the  f.o.b. 
price  to  unrelated  purchasers  in  the 
United  States.  Where  apphcable, 
deductions  were  made  for  foreign  inland 
freight,  shipping  charges,  bank  charges, 
and  commissions  to  unrelated  parties. 
No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  the  price  to  purchasers 
in  a  third  country  (Canada),  as  defined 
in  section  773  of  the  Tariff  Act,  because 
there  were  no  sales  of  such  or  similar 
merchandise,  manufactured  by  Orion 
and  sold  by  Otake  in  the  home  market. 
Third  country  price  was  based  on  the 
f.o.b.  price,  with  adjustments  for 
shipping  charges,  bank  charges,  and 
foreign  inland  freight.  We  made  a 
further  adjustment  where  applicable,  for 
differences  in  the  physical 
characteristics  of  the  merchandise.  No 
other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  To  Revoke  in 
Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  margins  exist  for  the  period  from 
April  1, 1981,  through  March  31, 1982. 

The  Department  has  concluded  that 
all  sales  of  televisions  manufactured  by 
Orion  Denki,  Ltd.  and  exported  to  the 
United  States  by  Otake  Trading  Co.,  Ltd. 
were  made  at  not  less  than  fair  value  for 
a  two-year  period.  As  provided  for  in 
§  353.54(e)  of  the  Commerce 
Regulations.  Otake  has  agreed  in  writing 
to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
finding  if  circumstances  develop  which 
indicate  that  television  receiving  sets 
manufactured  by  Orion  Denki,  Ltd.  and 
exported  to  the  United  States  by  Otake 
Trading  Co.,  Ltd.  are  being  sold  by 
Otake  at  less  than  fair  value. 

Therefore  we  tentatively  determine  to 
revoke  the  finding  on  television 
receiving  sets,  monochrome  and  color, 
from  Japan  with  regard  to  televisions 
manufactured  by  Orion  Denki,  Ltd.  and 
exported  to  the  United  States  by  Otake 
Trading  Co.,  Ltd.  If  this  partial 
revocation  is  made  final  it  will  apply  to 


all  unliquidated  entries  of  this 
merchandise  manufactured  by  Orion 
Denki,  Ltd.  and  exported  to  the  United 
States  by  Otake  Trading  Co.,  Ltd. 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part  within  30  days  of  the  date  of 
publication  of  this  notice  and  may 
request  disclosure  and/or  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested. 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
no  later  than  5  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

Further,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  in  accordance  with 
section  353.48(b)  of  the  Commerce 
Regulations,  for  Otake.  A  cash  deposit 
of  3.37  percent  shall  be  required  on 
future  entires  of  this  merchandise  for 
any  shipment  fi-om  a  new  exporter  not 
covered  in  this  or  prior  reviews,  whose 
first  shipment  occurred  after  March  31, 
1982.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review,  tentative 
determination  to  revoke  in  part,  and 
notice  are  in  accordance  with  sections 
751  (a)(1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675  {a)(l),  (c))  and  §S  353.53  and 
353.54  of  the  Commerce  Regulations  (19 
CFR  353.53,  353.54). 

Ddted:  September  5, 1964. 

Alan  F.  Hoimer, 

Deputy  Assistant  Secretary  for  Import 
AJmieiistration. 
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Viscose  Rayon  Staple  Fibsr  From  ttaty, 
Final  Results  of  Administrattv*  Review 
of  Antidumping  Rnding 

agency:  International  Trade 
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action:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  On  July  13, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
viscose  rayon  staple  filer  from  Italy.  The 
review  covers  the  one  known  exporter 
of  this  merchandise  to  the  United  States. 
Snia  Fibre.  S.p.A.,  and  the  period  June  1, 
1983,  through  May  31. 1984.  There  were 
no  known  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  and  there  are  no  known 
unliquidated  entries. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE;  September  12. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Nichols  or  John  R.  Kugelman,  Office 
of  Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-5255/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  13, 1984,  the  Department  of 
commerce  ("the  Department")  published 
in  the  Federal  Register  (49  FR  28595)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
viscose  rayon  staple  fiber  from  Italy  (44 
FR  33878.  June  13. 1979).  The  Department 
has  now  completed  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  viscose  rayon  staple  fiber, 
except  solution  dyed,  in  noncontinuous 
form,  not  carded,  not  combed  and  not 
otherwise  proces^d,  wholly  of 
filaments  (except  laminated  filaments 
and  plexiform  filaments),  currently 
classifiable  under  items  309.4320  and 
309.4325  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  one  known 
exporter  of  Italian  viscose  rayon  staple 
fiber  to  the  United  States,  Snia  Fibre, 
S.p.A.,  and  the  period  June  1, 1983, 
through  May  31, 1984.  There  were  no 
known  shipments  of  this  merchandise  to 
the  United  States  during  the  period,  and 
there  are  no  known  unliquidated  entries. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  lo  coment  on  the 
preliminary  results.  The  Department 
received  no  written  comments  or 


requests  for  a  hearing.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  the  same  as  those  presented  in  the 
preliminary  results,  and  we  determine 
that  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  in 
§  353.48(b)  of  the  Commerce 
Regulations,  of  18.6  percent  shall  be 
required  on  all  shipments  of  Italian 
viscose  rayon  staple  fiber  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  The 
Department  intends  to  begin 
immediately  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  September  4. 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administrvlion. 

|FR  Doc  64-24088  Filed  B-11-M  84i  amj 
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ICast  No.  626] 

Plher  Semlconductores,  SJ<a  Order 
Amending  Temporary  Denial  of  Export 
Privileges 

In  the  matter  of  Piher 
Semlconductores,  S.A.,  Avda  San  Julian, 
s/n  Apartado  Correos  177,  Granallers 
(Barcelona),  Spain. 

By  Order  of  April  9, 1982.  47  FR  16819 
(April  20.  1982),  June  2, 1982.  47  FR  24765 
(June  8, 1982),  August  3. 1982.  47  FR 
35808  (August  17, 1982).  October  12, 

1982.  47  FR  46558  (October  19, 1982), 
December  7, 1982,  47  FR  55989 
(December  14, 1982),  March  22, 1983,  48 
FR  12762  (March  28, 1983),  May  19, 1983, 
48  FR  23471  (May  25. 1983).  August  26. 

1983.  48  FR  40418  (September  7. 1983), 
November  30, 1983,  48  FR  54676 
(December  6, 1983),  February  28, 1984, 
and  June  1, 1984,  49  FR  23906  (June  8, 
1984),  the  Order  of  February  25, 1982,  47 
FR  9044  (March  3, 1982)  Temporarily 
Denying  Export  Privileges  was  amended 
80  as  to  authorize  certain  exports  by 
Piher  International  Corp.  The  Order  of 
June  1. 1984  further  provided  that  Piher 
International  Corp.  could  apply  for  an 
extension  of  such  authorization  to 


export  if  serious  economic  hardship 
would  be  caused  by  failure  of  such 
extension  coupled  with  a  continuing 
consideration  of  a  motion  filed  by  Piher 
International  Corp.  that  requested 
exception  from  the  provisions  of 
Paragraph  ID  of  the  Order  of  February 
25. 1982. 

Consideration  of  this  motion  to  except 
Piher  International  Corp.  is  still 
continuing,  and  it  has  now  apphed  for 
an  extension  of  its  authorization  to 
make  certain  exports,  asserting  that 
failure  to  obtain  the  extension  will  entail 
serious  economic  hardship. 

Based  on  the  representations  made  by 
Piher  International  Corp..  I  find  that  its 
application  for  an  extension  of  its 
authorization  to  make  certain  exports  is 
justified,  and  that  granting  this 
extension  will  not  jeopardize  the 
purpose  of  the  Order  of  February  25. 
1982. 

Accordingly,  it  is  hereby  ordered  that 
the  Order  of  February  25. 1982,  is  further 
amended  by  excepting,  from  its  denial  of 
export  privileges,  Piher  International 
Corp.,  with  addresses  at  565  W.  Golf 
Road,  Arlington  Heights,  Illinois  60005 
and  at  Post  Office  Box  91969,  Chicago, 
Illinois  60680,  insofar  as  Piher 
International  Corp.  exports  variable 
resistors  and  potentiometers  to  its 
customers  in  Canada  and  Singapore  in 
fulfillment  of  shipments  scheduled 
through  November  1984  in  the  shipment 
release  documents  filed  by  Piher 
International  Corp.  in  support  of  its 
Application  for  this  extension,  provided 
all  such  exports  are  G-DEST  under  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-399  (1983)).  Piher 
International  Corp.  may  apply  for  an 
extension  of  this  Amendment  to 
shipments  scheduled  after  November 
1984  should  a  continuing  consideration 
of  its  aforesaid  motion  entail  serious 
economic  hardship  if  such  an  extension 
is  not  issued. 

This  Amendment  of  the  Order  is 
effective  September  1. 1984. 

Dated:  August  31. 1964. 
Thomaa  W.  Hoya. 
Hearing  Commissioner. 

[FR  Doc  S4-24O70  Filed  »-11-84  8«  ami 
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[C-357-403] 

Oil  Country  Tubular  Good*  From 
Argentina;  PreNminary  Afflnnattve 
Countervailing  Duty  Determination 

AQENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
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ACTION:  Notice. 


SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  conititute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Argentina  of  oil  country 
tubular  goods.  The  estimated  net  bounty 
or  grant  is  0.90  percent  ad  valorem.  We 
are  directing  the  U.S.  Customs  Services 
to  suspend  Uquidation  of  all  entries  of 
oil  country  tubular  goods  from 
Argentina  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  bond  on  this  product  in  the 
amount  equal  to  the  estimated  net 
bounty  or  grant 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  November  2a  1984. 
EfTEcnvE  DATE:  September  12. 1984. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Laura  Winfrey  or  Stuart  Keitz:  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  D.C.  20230;  telephone:  (202) 
377-0160  or  (202)  377-1769. 
SUPPtEMENTARV  INFORMATION: 

Preliminary  determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Argentina  of  oil  country  tubular 
goods.  For  purposes  of  this 
mvestigation.  the  following  programs 
are  preliminarily  found  to  confer 
bounties  or  grants: 

•  Post-financing  of  exports  under 
Circular  OPRAC 1-9. 

•  Import  duty  reductions  on  raw 
materials. 

We  estimate  the  net  bounty  or  grant 
to  be  0.90  percent  ad  valorem. 

Case  History 

On  June  13, 1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company,  and  the  CF&I  Steel 
Corporation  filed  on  behalf  of  the  U.S. 
industry  producing  oil  country  tubular 
goods.  In  compliance  with  the  filing 
requirements  of  5  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufactiu-ers, 
producers,  or  exporters  in  Argentina  of 
oil  county  tubular  goods  receive,  directly 
or  indirectly,  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Act. 


We  foimd  the  petition  to  contain 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  July  3. 196<  we  initiated  such  an 
investigation  (49  FR  28289).  We  stated 
we  expected  to  issue  a  preliminary 
determination  by  September  6, 1984.  On 
August  3, 1984.  LTV  Steel  Company 
entered  this  proceeding  as  a  co- 
petitioner  %vith  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation. 

Argentina  ia  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act;  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  being 
investigated  is  dutiable.  Therefore,  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  this 
product  cause  or  threaten  material 
injury  to  a  U.S.  industry. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  or  Argentina  in 
Washington.  DC,  on  July  13, 1984.  On 
August  17, 1984,  we  received  responses 
to  the  questionnaire. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods"  (OCTG),  which  are  hollow  steel 
products  of  circular  cross-sec'-iou 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  include  oil  well  casing, 
tubing,  and  drill  pipe  of  carbon  or  alloy 
steel,  whether  welded  or  seamless,  to 
either  American  Petroleum  Institute 
(API)  or  non-API  specifications  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United 
States.  Annotated  (rSL''S.4)  under  items 
610.3216,  610.3219,  610.3249.  610.3252, 
610.3256,  610.3258.  610.3264,  610.3721, 
610.3722,  610.3751,  610.3925.  610.3935, 
610.4025,  610.4035,  610.4225,  610.4235, 
610.4325,  610.4335.  610.4942,  610.4944. 
610  4946,  610.4954,  610.4957,  610.4968. 
610.4969,  610.4970,  610.5221.  610.5222. 
610.5226,  610.5234,  610.5240,  610.5242, 
610.5243,  and  810.5244.  This 
investigation  includes  OCTG  that  are  in 
both  finished  or  unfinished  condition. 

There  is  one  knowm  producer  and 
exporter  in  Argentina  of  oil  country 
tubular  goods  to  the  United  States.  We 
have  received  information  from  the 
government  of  Argentina  regarding 
Dalmine  Siderca  S.A.I.C.  (Dalsid)  which 
is  the  sole  exporter  of  this  product  to  the 
United  States  during  the  period  for 
which  we  are  measuring  bounties  or 
grants,  April  1983  through  March  1984. 

Analysis  of  Programs 

Throughout  Ihis  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 


the  current  Investigation.  These  general 
principles  are  described  in  detail  in  the 

Subsidies  Appendix  to  the  "Final 
Affirmative  Countervailing  Duty 
Determination  and  Order  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  fixim 
Argentina"  published  in  the  Federal 
Register  on  April  26, 1984  (49  FR  18806). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  progrcmi,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  rigorous 
verification.  If  the  response  cannot  be 
supported  at  verification  and  the 
program  is  otherwise  countervailable. 
the  program  will  be  considered  a 
subsidy  in  the  final  determination. 

Based  upon  our  analysis  to  date  of  the 
petition,  the  additional  information  filed 
by  petitioners  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

I.  Programs  Preliminarily  Determined  To 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Argentina  of  oil  country  tubular  goods 
under  the  following  programs. 

A.  Post-Financing  of  Exports  Under 
Circular  OPRAC  1-8 

On  September  24, 1982,  the  Centi-al 
Bank  of  Argentina  established  a  post- 
financing  program  for  exports  under 
Circular  OPRAC  1-9.  OPRAC  1-9  loans 
are  granted  for  up  to  30  percent  of  the 
peso  equivalent  of  the  foreign  currency 
in  which  the  export  transaction  was 
paid.  The  term  of  the  loan  is  180  days. 
The  interest  rate  charged  on  OPRAC  1-9 
loans  is  the  regulated  rate  used  by 
commercial  banks,  as  established  by 
Central  Bank  Regiilations.  The  system  of 
financing  is  through  the  Centi-al  Bank  of 
Argentina,  which  delegates  the 
responsibihty  for  granting  the  loans  to 
intermediary  banks.  Dalsid  received 
loans  under  the  OPRAC  1-9  program. 

To  determine  if  the  loans  to  Dalsid 
provided  under  the  OPRAC  1-9  program 
constitute  a  bounty  or  grant,  we 
compared  the  rate  of  interest  charged  on 
the  OPRAC  1-9  loans,  with  the  national 
average  commercial  rate  for  short-term 
borrowing,  as  required  in  the  Subsidies 
Appendix. 

For  the  purpose  of  this  preliminary 
determination,  we  have  used  a 
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weighted-average  of  the  varioug  forms 
of  short-term  borrowing  available  from 
Argentine  banks  during  the  period  for 
which  we  are  measuring  bounties  or 
grants,  as  the  national  average 
commercial  rate  for  short-term 
borrowing.  We  are  using  the  regulated 
rate,  the  unregulated  rate,  and  the  rate 
tied  to  the  wholesale  price  index  in  our 
weighted-average  interest  rate.  These 
rates  are  established  by  the  Central 
Bank  of  Argentina  and  are  compiled  by 
the  Fimdacion  de  Investigaciones 
Economicas  Latino  Americanos  (FIEL). 
Beginning  August  1, 1983,  funds  were  no 
longer  lent  at  the  unregulated  rate. 
Therefore  the  basis  for  the  weighted- 
average  for  the  rest  of  the  period  of 
investigation  is  the  regulated  rate  and 
the  rate  tied  to  the  wholesale  price 
index. 

Using  this  weighted-average  as  a 
benchmark,  we  calculate  a  bounty  or 
grant  on  exports  of  .69  percent  ad 
valorem. 

B.  Import  Duty  Exemptions  on  Raw 
Materials 

Argentine  tariff  law  authorizes  import 
duty  exemptions  on  raw  materials  when 
there  is  no  domestic  production  or 
insufficient  domestic  production  of  the 
raw  material  to  meet  domestic  demand, 
provided  that  importation  will  not 
interfere  with  domestic  production. 
Neither  Dalsid  nor  the  government  of 
Argentina  provided  enough  information 
about  the  progreim  to  establish  that 
these  bene^ts  are  not  limited  to  a 
specific  industry  or  group  of  industries. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  conclude 
that  import  duty  exemptions  constitute  a 
bounty  or  grant  to  Dalsid. 

To  calculate  the  benefit  of  the  duty 
exemption,  we  multiplied  the  value  of 
raw  materials  imported  by  Dalsid  during 
the  period  of  investigation  by  the  duty 
rate  for  each  of  these  inputs.  Because 
any  import  duties  that  would  have  been 
paid  would  be  eligible  for  a  rebate  upon 
exportation  under  the  reembolso 
program,  we  had  to  factor  out  the  import 
duties  exempted  on  Dalsid's  export 
sales  from  our  calculation  of  the  total 
amount  of  import  duties  exempted.  We 
then  divided  the  remainder  by  the  total 
value  of  all  Dalsid's  sales  to  calculate  a 
net  bounty  or  grant  of  0.21  percent  ad 
valorem. 

n.  Programs  Preliminarily  Determined 
Not  To  Confer  Bounties  or  Grants 

A.  "Reembolso"— Tax  Rebate  on 
Exports 

The  reembolso  program  was 
established  in  1971.  It  authorized  a 
refund  by  cash  payment  on  export  of 


taxes  "that  bear  directly  or  indirectly" 
on  exported  products  and/or  their 
component  raw  materials  for  the 
purpose  of  promoting  exports.  The 
amount  of  the  reimbursement  is  equal  to 
a  fixed  percentage  of  the  f.o.b.  value  of 
the  exported  merchandise.  This 
percentage  varies  by  product  Dalsid 
participates  in  the  reembolso  program. 

Under  the  Act,  the  non-excessive 
rebate  of  indirect  taxes  levied  at  the 
final  stage,  and  of  prior  stage  cumulative 
indirect  taxes  borne  by  inputs  that  are 
physically  incorporated  into  the  final 
product,  is  not  considered  a  subsidy. 
With  respect  to  such  non-VAT  rebates, 
in  order  to  determine  whether  a  cash 
payment  on  export  is  a  bona  fide  rebate 
of  indirect  taxes,  we  examine  whether 

(1)  TTie  program  involved  operates  for 
the  purpose  of  rebating  indirect  taxes; 

(2)  whether  there  is  a  clear  link  between 
eligibility  for  payments  on  exports  and 
indirect  taxes  paid,  and  (3)  whether  the 
government  has  reasonably  calculated 
and  documented  the  actual  tax 
incidence  borne  by  the  product 
concerned  and  has  demonstrated  a  clear 
link  between  such  tax  incidence  and  the 
rebate  amount  paid  on  export. 

The  reembolso  program  is  designed  to 
refund  taxes  that  "bear  directly  or 
indirectly  on  exported  products."  We 
view  taxes  borne  by  a  product  as 
indirect,  and  taxes  on,  for  example, 
income  and  labor  as  direct. 

Based  on  our  review  of  the  total  tax 
incidence  which  the  reembolso  is 
designed  to  rebate,  we  are  satisfied  that 
the  reembolso  operates  "for  the  purpose 
of  rebating  indirect  taxes,"  and  that  it 
meets  our  first  test. 

In  1980,  the  Value  Added  Tax  was 
established  (Law  22.294/60]  and  in  1981. 
certain  minor  taxes  were  suspended 
(Law  22.374/81).  As  a  result  of  these 
modifications  to  the  Argentine  tax 
system,  the  government  in  1983 
reviewed  the  incidence  of  taxes  on  oil 
country  tubular  goods  in  order  to 
reevaluate  the  levels  of  the  reembolso. 
In  reviewing  the  studies  on  fiscal 
incidence  of  taxes,  the  government 
selected  Dalsid  as  representative  of  the 
oil  country  tubular  goods  industry,  as  it 
is  the  only  Argentine  firm  producing 
these  products.  In  conjunction  with  the 
more  general  study  conducted  in  1978, 
this  review  provides  a  sufficient  basis 
for  our  preliminary  determination  that 
there  is  a  clear  link  between  eligibility 
for  the  reembolso  and  indirect  taxes 
paid. 

In  the  questionnaire  response,  the 
government  of  Argentina  provided  us 
with  data  from  its  most  recent  analysis 
of  the  tax  incidence  on  oil  country 
tubular  goods.  This  analysis,  which  was 
completed  in  1983.  shows  that  the  taxes 


levied  on  oil  country  tubular  goods, 
which  the  reembolso  is  designed  to 
rebate,  total  25.1  percent  of  the  Lo.b. 
value  of  the  exports.  Six  categories  are 
included  in  the  analysis:  domestic  raw 
material  inputs,  imported  raw  material 
inputs,  traiufomiation  costs,  labor, 
taxes  paid  directly,  and  export  taxes. 

In  calculating  the  allowable  tax 
incidence  in  the  domestic  and  imported 
raw  material  categories,  we  only 
included  those  indirect  taxes  levied  at 
prior  stages  of  production  that  apply  to 
physically  incorporated  inputs.  Using 
this  standard,  we  found  that  for 
domestic  raw  materials  5.4  percent  of 
the  tax  incidence  claimed  is  allowaUe 
and  for  imported  raw  materials  0.6 
percent  is  allowable.  We  are  satiBfied 
that  the  government  has  reasonably 
calculated  and  documented  the  tax 
incidence  on  the  physically  incorporated 
raw  materials,  and  has  demonstrated  a 
clear  Link  between  such  tax  incidence 
and  the  rebate  paid  on  export,  thus 
meeting  our  third  test 

Regarding  taxes  paid  on  the 
transformation  costs,  we  are 
preliminarily  including  those  indirect 
taxes  paid  on  materials  used  in 
transforming  the  raw  materials  into  oil 
country  tubular  goods,  which  meet  our 
standard  for  physical  incorporation. 
Taxes  on  energy,  equipment  and 
services  do  not  meet  this  standard.  Thus 
of  the  8.9  percent  claimed.  1.5  percent  is 
disallowed. 

The  taxes  on  labor,  which  total  1.2 
percent  do  not  meet  our  standard  for 
physical  incorporation  into  the  final 
product  We  have  therefore  disallowed 
this  amount 

The  export  taxes  paid  on  oil  country 
tubular  goods,  which  include  foreign 
exchange  and  stamp  taxes,  also  meet 
our  third  test  because  they  are  itemized, 
and  the  rate  of  each  tax  and  its 
incidence  category  are  all  indirect  taxes. 
The  total  incidence  of  the  taxes  in  this 
category  is  2.5  percent 

Three  taxes  were  Included  in  the 
category  of  the  taxes  paid  directly  on  oil 
country  tubular  goods.  For  the  purpose 
of  this  preliminary  determination,  we 
are  satisfied  that  two  of  the  three  taxes 
listed  are  Indirect  taxes  and  also  meet 
our  third  test  No  information  was 
provided  in  the  response  concerning  the 
Emergency  Tax  wUch  permits  us  to 
determine  if  this  tax  is  direct  or  indirect 
Therefore,  for  this  preliminary 
determination,  we  are  disallowing  this 
portion  of  the  taxes  paid  directly  on  oil 
country  tubular  goods.  Applying  this 
standaird.  we  found  that  of  the  5.4 
percent  tax  incidence  claimed,  0.8 
percent  is  allowable  and  4.6  U.S.  is  not 
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Of  tile  total  25.1  percent  tax  incidence 
calculated  in  the  reembolso  study,  we 
have  allowed  1084  percent. 

Since  July  5, 1962,  the  reembolso  for 
oil  country  tubular  goods  has  been  10 
percent  (Resolution  ME  8/82).  Because 
the  reembolso  does  not  exceed  the  total 
allowable  indirect  taxes  of  1084 
percent,  we  determine  that  the 
reembolso  does  not  confer  a  bounty  or 
grant  on  oil  country  tubular  goods. 

B.  Government  Loan  Guarantees 

Petitioners  alleged  that  the  Argentine 
OCTG  industry  benefits  from 
preferential  loan  guarantees  provided  by 
the  government  of  Argentina. 

In  its  response.  Dalsid  provides 
information  concerning  loan  guarantees 
provided  to  it  by  the  Banco  Nacional  de 
Desarrollo  (BANADE).  which  is  a 
development  bank  administered  by  the 
government  of  Argentina.  Dalsid 
contracts  for  these  guarantees  only 
when  required  to  by  the  lender.  The 
terms  and  conditions  of  the  guarantees 
are  the  same  for  all  chents  in  Argentina. 
In  order  to  receive  a  loan  guarantee 
from  BANADE,  Dalsis  is  required  to 
provide  a  counter-guarantee  to  secure 
the  guarantee.  Dalsid'a  guarantee  could 
take  the  form  of  mortgages  or  securities. 
In  addition,  Dalsid  pays  a  guarantee  fee 
to  BANADE  of  0.1  percent. 

We  therefore  preliminarily  find  that 
these  loans  guarantees  are  provided  to 
Dalsid  by  BANADE  on  a  strictly 
commercial  basis,  thus  providing  no 
preferential  bounty  or  grant  to  Dalsid. 

ni.  Programs  Prelintinarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs,  listed  in  the  notice 
of  "Initiation  of  Countervailing  Duty 
Investigation."  were  not  used  by  the 
manufactiu«rs,  producers,  or  exporters 
in  Argentina  of  oil  country  tubular 
goods. 

A  Medium-  and  Long-Term  Loans 
Under  Law  2Z5W  and  Under  Decrees 
989/81  and  1894/83 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from 
preferential  medium-  and  long-term 
loans  under  Law  22.510  and  under 
Decree  988/81  and  1894/83. 

The  response  indicates  that  Dalsid 
has  not  received  either  medium-  or  long- 
term  loans  under  either  Law  22.510  or 
under  Decrees  989/81  and  1894/83. 

B.  Capital  Tax  Exemptions  Under 
Decrees  5038/61  and  548/81 

Petitioners  allege  that  the  Argentine 
OCTG  industry  receives  preferential 
capital  tax  exemptions. 


The  response  indicates  that  Dalsid 
does  pay  capital  taxes  and  does  not 
avail  itself  of  either  Decree  5038/61  or 
Decree  548/81 

C.  Subsidized  Raw  Material  Inputs 
Under  Decree  619 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from  subsidized 
raw  material  inputs  under  Decree  619, 
which  provides  that  the  Argentine 
government  may  subsidize  industries 
supplying  basic  inputs,  such  as  oil 
residue  coal,  electricity,  and  natural  gas. 
to  the  steel  industry. 

The  response  indicates  that  Dalsid 
does  not  use  Decree  619. 

D.  Government  Trade  Promotion 
Programs 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from  trade 
promotion  programs  which  are  funded 
by  the  government  of  Argentina  and  are 
designed  to  increase  participation  of 
Argentine  companies  in  international 
trade  fairs  and  trade  missions. 

As  the  response  indicates,  Dalsid  has 
not  participated  in  any  such  trade  fairs. 
Further,  no  financial  or  other 
considerations  were  provided  by  the 
Argentine  government  in  connection 
with  such  fairs. 

E.  Pre-Financing  of  Exports  Under 
Circular  OPRAC 1-1 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from 
preferential  short-term  loans  for  pre- 
financing of  exports  under  Circular 
OPRAC  1-1.  Circular  OPRAC  1-1 
instituted  a  pre-financing  program  for 
Argentine  exports  as  an  alternative  to 
the  Circular  RF 153  program  for  pre- 
financing of  exports  through  dollar- 
indexed  pesos.  This  program  was 
initiated  on  Augsot  21,  1981,  and 
terminated  on  March  31. 1982.  Under 
Circular  OPRAC  1-1,  loans  could  not 
exceed  one  year,  and  firms  receiving 
OPRAC  1-1  loans  could  not  also  receive 
Circular  RF-153  loans.  Dalsid  did  not 
use  these  loans. 

F.  Additional  Reembolso  for  Exports 
From  Southern  Argentine  Ports 

Petitioners  allege  that  the  Argentine 
OCTG  industry  receives  additional 
rebates  of  taxes  through  the  reembolso 
program  for  exports  from  southern 
Argentine  ports. 

The  response  indicates  that  according 
to  the  laws  governing  the  reembolso 
program  for  exports  from  southern  ports, 
exporters  of  OCTG  are  not  not  eligible 
for  this  program. 


G.  Exemption  From  Stamp  Tax  Under 

Decree  186/76 

Petitioners  allege  that  the  Argentine 
OCTG  industry  receives  an  exemption 
from  paying  stamp  taxes,  which  i« 
authorized  under  Decree  186/76. 

The  response  indicates  that  Dalsid  is 
not  eligible  for  exemption  for  the  Stamp 
tax  under  Decree  186/76. 

H.  Benefits  Under  the  "Argentine  Steel 
Industry  Development  Contribution 
Fund" 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from  the 
"Argentine  Steel  Industry  Development 
Contribution  Fund,"  a  fund  which 
earmarks  certain  import  surcharge  taxes 
for  steel  industry  development. 

According  to  the  response.  Dalsid  has 
never  received  any  benefits  from  this 
fund  and  this  particular  fund  was 
eliminated  January  16,  1981,  by  Law 
22.374. 

/.  Preferential  Exchange  Rates  for  Steel 
Industry  Imports 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from 
preferential  exchange  rates  allowed 
under  Argentine  law  for  imports  of 
machinery,  parts,  raw  material,  fuels, 
and  other  products  used  or  installed  in 
steel  plants. 

As  indicated  in  the  response,  from 
July  6, 1982,  through  October  31, 1982, 
there  was  a  dual  exchange  rate  in 
Argentina.  One  rate  existed  for 
'commercial"  transactions  and  one  for 
"financial".  On  November  1. 1982.  the 
Central  Bank  established  a  single 
exchange  rate.  During  the  period  for 
which  we  are  measuring  bounties  or 
grants,  only  one  exchange  rate  was  in 
effect  for  both  commercial  and  financial 
transactions. 

/.  Price  Premiums  From  Argentine 
Government  Purchases  of  Argentine- 
Produced  Steel 

Petitioners  allege  that  the  Argentine 
OCTG  industry  benefits  from  price 
premiums  paid  by  the  Argentine 
government  on  its  puriicases  of 
Argentine-produced  steel  products. 

The  response  indicates  that  the 
Argentine  government  does  not  have  a 
program  for  paying  premium  prices  for 
its  purchases  of  Argentine  produced 
OCTG. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  data  used  in 
making  our  final  determination. 
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Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  OCTG  from  Argentina 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  require  a 
cash  deposit  or  bond  for  each  such  entry- 
of  this  merchandise  in  the  amount  of 
0.90  percent  ad  valorem.  This 
suspension  will  remain  in  effect  until 
further  notice. 

Public  Comment 

In  accordance  with  §  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
a(  10:00  a.m.  on  October  12,  1984.  to 
afford  interested  parties  an  opportunity 
to  comment  on  this  preliminary 
determination  at  the  U.S.  Department  of 
Commerce,  Room  6802, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  import  Administration, 
Room  B099,  at  the  above  address  within 
10  days  of  this  notice's  publication 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants; 
(31  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  prehearing  briefs  in  at  least  10 
copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  October  6.  1984 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34.  within  30  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  10  copies. 

September  6. 1984. 
.Man  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

\V^.\icx  84-2410S  Filed  »-11-M  8:4S  ami 
BIUJNG  COOE  U1»-OS-M 

IC-351-403] 

OH  Country  Tubular  Goods  from  Brazil; 
Preliminary  Affirmative  Countervailing 
Duty  Detemrrination 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice. 


SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers. 


or  exporters  in  Brazil  of  oil  country 
tubular  goods.  The  estimated  net 
subsidy  is  11.39  percent  ad  valorem  for 
Confab,  6.88  percent  ad  valorem  for 
Mannesmann.  and  1.48  percent  ad 
valorem  for  Persico.  We  have  notified 
the  United  States  International  Trade 
Commission  (ITC)  of  our  determination 
We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  oil  country  tubular  goods  from 
Brazil  that  are  entered,  or  w.thdrawn 
from  warehouse,  for  consumption,  and 
to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  the  amount 
equal  to  the  estimated  net  subsidy 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  November  20,  19M 
EFFECTIVE  DATE  September  12.  1984 
FOfl  FURTHER  INFORMATION  COHTKCT: 

Alain  Letort  or  Stuart  Keitz.  Office  of 
Inv.estigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW' . 
Washington,  DC.  20230:  telephone.  (202) 
377-5050  or  377-1769. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certdin 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of  oil 
country  tubular  goods.  For  purposes  of 
these  investigations,  the  following 
programs  are  found  to  confer  subsidies; 

•  F>referenfial  Working  Capital 
Financing  for  Exports  (Resolutions  674 
and  882) 

•  Export  Financing  Under  the  CIC- 
CREGE  14-11  Circular 

•  IPI  Export  Credit  Premium 

•  Export  Profits  Exemption  from 
Corporate  Income  Tax 

We  estimate  the  net  subsidy  to  be  11.39 
percent  ad  valorem  for  Confab,  6.88 
percent  ad  valorem  for  Mannesmann, 
and  1  48  percent  ad  valorem  for  Persico 

Case  History 

On  )une  13.  1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  of  Dallas.  Texas,  and  the  CF&I 
Steel  Corporation  of  Pueblo,  Colorado, 
on  behalf  of  the  U.S.  industry  producing 
oil  country  tubular  goods.  In  compliance 
with  the  filing  requirements  of  {  355.26 
of  our  regulations  (19  CF'R  355.26),  the 
petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Brazil  of  oil 
country  tubular  goods  receive,  directly 
or  indirectly,  benefits  which  constitute 


subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  July  3,  1984.  we  initiated  such  an 
investigation  (49  FF  28290).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  September  6. 1984.  On 
August  3,  1984,  the  petition  was 
amended  and  the  LTV  Steel  Company  of 
Cleveland.  Ohio  became  co-petitioner. 

Since  Brazil  is  a  "country  under  the 
Agreement'"  within  the  meaning  of 
section  701  fb)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
FTC  of  our  initiation.  On  July  23, 1984. 
the  rrC  determined  that  there  is  a 
reasonable  indication  that  these  imports 
are  materially  injuring,  or  threatening 
materia!  injury  to,  a  U.S.  industrv  (49  FR 
31782). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
goverxunent  of  Brazil  in  Washington, 
D.C.,  on  July  13, 1984.  On  August  17. 
1984.  we  received  a  response  to  the 
questionnaire 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  oil  countiy  tubular 
goods  (OCTG).  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  products  include  oil  well 
casing,  tubing,  and  dnll  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  to  either  Amercian  Petroleum 
institute  (API)  or  proprietary 
specifications,  as  currentiy  provided  for 
in  the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA)  under  items 
610.32ia  610.3219.  610.3233.  610.3249. 
610.3252,  610.3256,  610.3258.  610.3264, 
610.3721.  610.3722,  810.3751.  610.3925, 
610.3935,  610.4025,  610.4035,  6ia4225, 
610.4235.  610.4325.  610.4335,  610.494Z 
610.4944,  610.4948.  610.4954,  610.4957. 
610.4968.  610.4969,  610.4970.  610.5221. 
610.5222,  610.5228,  610.5234,  610.3240. 
610.5242.  610.5243.  and  610.5244.  This 
investigation  includes  OCTG  that  are  m 
both  finished  or  unfinished  condition. 

There  are  three  known  producers  and 
exporters  in  Brazil  of  oil  country  tubular 
goods  to  the  United  States  We  have 
received  information  from  the 
government  of  Brazil  regarding  Confab 
Industrial  S.A.  (Confab).  Mannesmann 
S.A.  and  Mannesmann  Commercial  SA. 
(Mannesmann).  and  Persico-Pizzamiglio 
S.A.  (Persico).  For  purposes  of  this 
preliminary  determination,  the  period 
for  which  we  are  measuring 
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subsidizadon  ("the  review  period")  is 
calendar  year  1983. 

Analysis  of  Programa 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
the  instant  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Counter\'ailing  Duty 
Determination  and  Countervailing  Duty 
Order"  which  was  published  in  the  April 
26, 1984,  issue  of  the  Federal  Register  (49 
FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
beneHts  under  a  program,  or  eligibihty 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  rigorous 
verification.  If  the  response  cannot  be 
supported  at  verification,  and  the 
program  is  otherwise  countervailable, 
the  program  will  be  considered  a 
subsidy  in  the  final  determination. 

In  its  response,  the  government  of 
Brazil  provided  data  for  the  applicable 
period,  including  financial  statements 
and  debt  information  for  Confab. 
Mannesmann.  and  Persico. 

Petitioners  have  alleged  that  both 
Mannesmann  and  Persico  are 
uncreditworthy.  For  purposes  of  this 
preliminary  determination,  we  assessed 
the  creditworthiness  of  Mannesmann 
and  Persico  for  the  period  1978  through 
1983.  Based  on  our  examination  of 
Mannesmann's  financial  statements,  we 
found  Mannesmann  to  have  been 
profitable  in  all  but  two  of  the  last  six 
fiscal  years;  in  general,  the  financial 
position  of  the  company  was  favorable. 
Therefore,  we  preliminarily  determine 
Mannesmann  to  be  creditwothty.  In  the 
case  of  Persico,  we  were  provided  with 
translated  financial  statements  for  the 
1982  and  1S83  fiscal  years  only.  Based 
on  our  review  of  Persico's  translated 
financial  statements  and  a  brief 
examination  of  the  company's 
untranslated  financial  statements  for  the 
period  1978-1981,  we  found  that,  even 
though  Persico  incurred  losses  in  the  last 
two  fiscal  years,  the  company  appears 
to  have  been  profitable  prior  to  that 
time.  Accordingly,  we  preliminarily 
determine  Persico  to  be  creditworthy, 
but  have  requested  translated  financial 
statements  for  the  last  six  years  so  that 
we  may  perform  our  usual  detailed 
analysis. 


For  purposes  of  this  preliminary 
determination,  we  are  calculating  an  ad 
valorem  subsidy  rate  for  each  company 
because  of  the  material  differences  in 
the  programs  under  which  subsidies 
were  received  and  in  the  subsidy  rates 
of  each  company.  We  allocated  the 
benefits  received  by  each  respondent  in 
1983  over  the  total  sales  value  or  export 
value,  as  appropriate,  of  each 
respondent. 

Based  upon  our  analysis  of  the 
petition  and  the  response  to  our 
questionnaire,  we  preliminarily 
determine  the  following: 

r.  Programs  Determined  To  Confer 
Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  tc 
manufacturers,  producers,  or  exporters 
in  Brazil  of  oil  country  tubular  goods 
under  the  following  programs. 

A.  Preferential  Working  Capital 
Financing  for  Exports  (Resolutions  674 
and  882) 

Resolution  882  financing, 
administered  by  the  Carteira  do 
Comercio  Exterior  (CACEX)  of  the 
Banco  do  Brasil,  is  a  form  of  short-term 
lending  of  working  capital  to  purchase 
inputs  for  the  production  of  goods 
destined  for  export.  On  January  1, 1984, 
Resolution  882  superseded  Resolution 
674,  under  which  such  financing  was 
previously  granted.  Eligibihty  is 
determined  on  the  basis  of  past  exports 
or  an  acceptable  export  plan.  The 
am.ount  of  available  financing  is 
calculated  by  making  a  series  of 
adjustments  to  the  dollar  value  of 
exports.  During  the  review  period,  the 
interest  rate  ceiling  on  loans  obtained 
under  the  program  was  raised  from  40  to 
60  percent.  Resolution  882  changed  the 
interest  rate  to  full  monetary  correction 
plus  three  percent,  the  interest  and 
principal  being  payable  in  one  lump  sum 
at  the  expiration  of  the  loan.  Confab, 
Mannesmann,  and  Persico  have 
participated  in  the  program. 

Following  CACEX  approval  of  their 
applications,  participants  in  the  program 
receive  certificates  representing  portions 
of  the  total  dollar  amount  for  which  they 
are  eligible.  The  certificates  may  be 
presented  to  banks  in  return  for 
cruzeiros  at  the  exchange  rate  in  effect 
on  the  date  of  presentation.  Use  of  a 
certificate  establishes  a  loan  obligation 
with  a  term  of  up  to  one  year  (360  days). 
Certificates  must  be  used  within  12 
months  of  the  date  of  issue  and  loans 
incurred  as  a  result  of  their  use  must  be 
repaid  within  18  months  of  that  date. 

Since  Resolution  882  financing  is 
contingent  on  export  performance,  and 
provides  fundi  to  participants  at  interest 


rates  lower  than  those  available  from 
commercial  sources,  we  preliminarily 
determine  that  this  program  confers  an 
export  subsidy.  In  our  notice  of  "Certain 
Carbon  Steel  Products  from  Brazil;  Final 
Affirmative  Countervailing  Duty 
Determinations."  which  was  published 
in  the  April  26, 1984  issue  of  the  Federal 
Register  (49  FR  17988),  we  used  an 
effective  benchmark  rate  reflecting 
compensating  balances.  Since  that  date, 
we  have  gathered  information  in  a 
recent  section  751  review  which 
indicates  that  compensating  balances 
are  not  usually  required  of  their 
customers  by  Brazilian  banks. 
Therefore,  we  used  the  minimum 
nominal  discount  rate  of  accounts 
receivable,  which  does  not  reflect 
compensating  balances,  as  published  in 
Analise/Business  Trends,  as  our 
benchmark  in  calculating  the  subsidy. 

Moreover,  in  earlier  cases  where  we 
have  used  the  nominal  discount  rate  of 
accounts  receivable,  we  used  an 
uncompounded  rate  as  our  benchmark 
for  Resolution  882  loans.  We  now  feel 
that  this  rate  is  inappropriate,  since 
compounding  is  necessary  in  order  to 
equate  the  charges  on  a  90-day  loan 
with  an  armual  loan.  Accordiiigly.  we 
compounded  the  benchmark  described 
above  in  our  calculations  (see  the 
Subsidies  Appendix). 

We  calculated  the  benefit  as  of  the 
date  of  repayment  of  the  loan,  which  is 
also  the  date  the  interest  is  paid  under 
Resolution  882;  in  doing  so,  we  applied 
the  difference  between  the  benchmark 
and  the  Resolution  882  rate  to  the 
amount  of  principal.  This  approach  is 
consistent  with  our  poHcy  that  we  may 
recognize  program-wide  changes  in  a 
subsidy  program  that  occur  after  the 
review  period  but  prior  to  the 
preliminary  determination.  We  allocated 
the  benefit  over  the  total  value  of  all 
exports  by  each  company  under 
investigation,  and  calculated  a  subsidy 
rate  of  10.15  percent  ad  valorem  for 
Confab  and  2.82  percent  ad  valorem  for 
Mannesmann;  Persico  had  no  Resolution 
674/882  loans  due  in  1983. 

B.  Export  Financing  Under  the  CIC- 
CREGE 14-11  Circular 

Under  its  CIC-CREGE 14-11  circular 
("14-11").  the  Banco  do  Brasil  provides 
180-  and  360-day  cruzeiro  loans  for 
export  financing,  on  the  condition  that 
companies  applying  for  these  loans 
negotiate  fixed-level  exchange  contracts 
with  the  bank.  Companies  obtaining  a 
360-day  loan  must  negotiate  exchange 
contracts  with  the  bank  in  an  amount 
equal  to  twice  the  value  of  the  loan. 
Companies  obtaining  a  180-day  loan 
must  negotiate  an  exchange  contract 
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equal  to  the  amount  of  the  loan.  In 
addition  to  requiring  exchange 
contracts,  the  Banco  do  Brasii  requires 
that  these  loans  be  fully  secured  by 
collateral  in  the  form  of  tangible 
property.  The  bank  normally  requires 
that  the  value  of  collateral  equal  at  least 
130  percent  of  the  amount  of  the  loan. 
The  bank  also  charges  a  commission  on 
all  such  loans. 

All  exporters  of  manufactured 
products  with  production  cycles  of  less 
than  180  days  may  apply  for  these  loans 
The  maximum  level  of  eligibility  is 
based  on  the  value  of  the  applicants 
exports  in  the  previous  year.  Companies 
njceiving  Resolution  882  loans  have  a 
maximum  eligibility  of  10  percent.  All 
others  have  a  maximum  eligibility  of  15 
percent. 

Although  this  program  does  m  certain 
aspects  appear  to  operate  on  a  purely 
commercial  basis,  the  government  of 
Brazil  has  not  supplied  sufficient  data  to 
support  its  assertion  that  commissions, 
exchange  contract  requirements  and 
collateral  requirements  serve  to  raise 
the  effective  rates  on  these  loans  to  a 
level  of  comparability  with  those  on 
short-term  loans  from  other  commercial 
sources.  Without  sufficient  information 
with  which  to  quantify  these  additional 
charges,  we  must  compare  unadjusted 
nominal  rates  on  14-11  loans  with  our 
conunercial  benchmark,  i.e.,  the  nommal 
discount  rate  of  accounts  receivable,  as 
the  best  information  available.  This 
comparison  shows  that  the  rate  on  14-11 
loans  is  below  the  benchmark. 

Only  Persico  has  obtained  loanS 
under  this  program.  To  calculate  the 
benefit,  we  compared  the  interest  rates 
charged  with  the  appropriate  benchmark 
and  applied  the  difference  to  the 
principal  amounts.  We  then  allocated 
the  benefit  over  the  total  value  of 
Persico's  exports,  which  resulted  in  a 
subsidy  rate  of  0.96  percent  ad  valorem 
for  Persico. 

C.  IP/  Export  Credit  Premiuw 

Brazilian  exporters  of  manufactured 
products  are  eligible  for  a  tax  credit  on 
the  ImpoBto  sfibre  Produtos 
Industrializados  (Industrialized  Products 
Tax.  or  IPI).  The  IP!  export  credit 
premium  has  been  found  to  confer  a 
benefit  in  previous  countervailing  duty 
investigations  involving  Brazilian 
products.  After  having  suspended  this 
program  in  December  1979,  the 
government  of  Brazil  reinstated  it  on 
April  1,  1981,  in  accordance  with 
Ministry  of  Finance  "Portaria"  (.Notice) 
No.  270  (amended  by  Portaria  No  252  on 
November  29, 1982J. 

Subsequent  to  April  1. 1981.  this  credit 
premium  was  partially  phased  out  in 
accordance  with  Brazil's  commitment 


35829 


pursuant  to  Article  14  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VI,  XVI  and  XXIIl  of  the 
General  Agreement  on  Tariffs  and 
Trade  ("the  Subsidies  Code").  The 
government  of  Brazil  reduced  the  benefii 
from  15  percent  to  14  percent  on  March 
31.  1982;  from  14  percent  to  12.5  percent 
on  June  30. 1982:  and  from  12.5  percent 
to  11  percent  on  September  30.  1982. 

We  divided  the  credits  earned  in  1983 
by  each  respondent  over  the  total  value 
of  each  company's  exports  in  that  year 
and  calculated  a  net  subsidy  of  0.18 
percent  ad  valorem  for  Confab.  1.79 
percent  ad  valorem  for  Mannesmarm. 
and  0.52  percent  ad  valorem  for  Persico 

D  Export  Profits  Exemption  From 
Corporate  Income  Tax 

Under  Decree-Laws  1158  and  1721, 
exporters  of  oil  countr>'  tubular  goods 
are  eligible  for  an  exemption  from 
income  tax  of  a  portion  of  profits 
attributable  to  export  revenue.  Confab 
and  Mannesmann  S.A.  took  an 
exemption  from  income  tax  payable  in 
1983  on  a  portion  of  export  profits 
earned  m  1982.  We  multiphed  that 
portion  by  the  nominal  corporate  tax 
rate,  and  allocated  the  benefit  over  the 
total  value  of  1983  exports  to  calculate  a 
subsidy  rate  of  1.06  percent  ad  valorem 
for  Confab  and  1.27  percent  ad  valorem 
for  Mannesmann. 

11.  Programs  Determined  Not  To  Be 
Used 

We  preliminaniy  determmed  that 
manufacturers,  producers  or  exporters 
in  Brazil  of  oil  countrj'  tubular  goods  did 
not  use  the  following  programs,  listed  in 
our  notice  of  "Initiation  of  a 
Countervailing  Duty  Investigation;  Oil 
Country  Tubular  Goods  from  Brazil'  (49 
FR  28290). 

.4.  Funding  for  Expansion  Through  IPI 
Tax  Rebates 

Decree-Law  1547,  enacted  in  April 
1977,  provides  funding  for  approved 
expansion  projects  in  the  Brazilian  steel 
industry  through  a  rebate  of  the  IPL  a 
value-added  tax  imposed  on  domestic 
sales. 

The  government  of  Brazil  stated  in  its 
respoPise  that  steel  fabricators,  a 
category  which  includes  producers  of  oil 
country  tubular  goods,  are  not  eligible 
for  IPI  rebates  under  Decree-Law  1547. 
Accordingly,  we  preliminarily  determine 
that  this  program  was  not  used  by  the 
producers  of  the  products  under 
investigation 

B.  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Equipment 

Under  Decree-Law  1428.  the  Conselho 
do  Desenvolvimento  Industrial 


(Industrial  Development  Council,  or 
GDI)  provides  for  the  exemption  of  80  to 
100  percent  of  the  customs  duties  and  80 
to  100  percent  of  the  DPI  tax  on  certain 
imported  machmery  for  pro)ecta 
approved  by  the  GDI.  The  recipient  must 
demonstrate  that  the  machinery  or 
equipment  for  which  an  exemption  is 
sought  was  not  available  from  a 
Brazilian  producer.  The  investment 
project  must  be  deemed  to  be  feasible 
and  the  recipient  must  demonstrate  that 
there  is  a  need  for  added  capcity  in 
Brazil. 

Decree-Law  1726  repealed  this 
program  in  1979.  Subsequently,  no  new 
projects  were  eligible  for  these  benefits 
However,  companies  whose  projerts 
were  approved  prior  to  the  repeal  still 
receive  these  benefits  pending 
completion  of  the  project. 

The  government  of  Brazil  stated  in  its 
response  that  neither  Confab, 
Mannesmann,  nor  Persico  received  any 
benefits  under  this  program  during  the 
review  period.  We  will  seek 
confirmation  of  this  assertion  at 
verification,  and  preliminarily  determine 
that  this  program  was  not  used  by  the 
producers  of  the  products  under  " 
investigation 

C  .Accelerated  Depreciation  for 
Equipment 

Pursuant  to  Decree-Law  1137.  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the  GDI 
mdv  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws.  According  to  the 
government  of  Brazil,  no  respondent 
company  availed  itself  of  this  program 
during  the  review  period.  We  will  seek 
confirmation  of  this  assertion  at 
verification,  and  prelimmarily  determine 
that  this  program  was  not  used  by  the 
producers  of  the  products  under 
investigation. 

D.  Resolution  330  of  the  Banco  Central 
do  Brasii  (BCBl 

Resolution  330  provides  financing  for 
up  to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  specified 
bonded  warehouse  and  destined  for 
export.  Exporters  of  oil  country  tubular 
goods  would  be  eligible  for  financing 
under  this  program.  However,  the 
government  of  Brazil  stated  in  its 
response  that  neither  Confab, 
.Mannesmann,  nor  Persico  had 
participated  in  this  program  during  the 
review  period.  We  will  seek 
confirmation  of  this  assertion  at 
verification,  and  preliminarily  determine 
that  this  program  was  not  used. 
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£■.  The  BEFIEX  Program 

The  Comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Programas 
Especiais  de  Exportagao  (Commission 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs,  or  BEFIEX) 
grants  at  least  three  categories  of 
benefits  to  Brazilian  exporters: 

•  Under  Decree-Law  77.065.  BEFIEX 
may  reduce  by  70  to  90  percent  import 
duties  and  the  EPI  tax  on  the  importation 
c  f  machinery,  equipment,  apparatus, 
mstruments,  accessories  and  tools 
necessary  for  special  export  programs 
approved  by  the  Ministry  of  Industry 
and  Trade,  and  may  reduce  by  50 
percent  import  duties  and  the  IP!  tax  on 
imports  of  components,  raw  materials 
and  intermediary  products; 

•  Under  article  13  of  Decree  No. 
72.1219,  BEFIEX  may  extend  the  carry- 
forward period  for  tax  losses  from  4  to  6 
years: 

•  Under  article  14  of  the  same  decree, 
BEFIEX  may  allow  special  amortization 
of  pre-operational  expenses  related  to 
approved  projects. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  had  received  benefits 
through  this  program.  Most  of  the 
merchandise  produced  by  the 
respondents  is  sold  in  Brazil,  and  they 
are  not  able  to  make  the  required  export 
commitments.  Moreover,  receipt  of  fiscal 
incentives  under  the  GDI  program 
described  supra  makes  a  company 
ineligible  for  BEFIEX  incentives. 
Accordingly,  we  preliminarily  determine 
that  this  program  was  not  used  during 
the  review  period. 

F.  The  PROEX  Program 

Petitioners  allege  that  short-term 
credits  for  exporters  were  established 
under  the  Programa  de  Financiamento  d 
Produgao  para  a  Exportagao  (PROEX), 
previously  referred  to  as  the  Apoio  k 
Exportagao  program.  In  its  response,  the 
government  of  Brazil  stated  that  none  of 
the  respondents  participated  in  this 
program  diuing  the  review  period. 

G.  Incentives  for  Trading  Companies 

Petitioners  allege  that  the  respondents 
distribute  their  export  sales  through 
such  intermediaries  as  trading 
companies,  and  that  under  Resolution 
643  of  the  BCB,  trading  companies  can 
obtain  export  financing  similar  to  that 
obtained  by  manufacturers  under 
Resolution  882.  In  its  response,  the 
government  of  Brazil  stated  that  the 
respondents  were  ineligible  for 
participation  in  this  program,  because 
such  participation  is  precluded  by 
receipt  of  Resolution  674/882  financing. 
Accordingly,  we  preliminarily  determine 


that  this  program  was  not  used  during 
the  review  period. 

H.  Construction  of  a  port  for  the  Steel 
Industry 

Petitioners  allege  that  Brazil's  Third 
National  Development  Plan  (1980-85) 
provides  for  the  construction  of  a  port  at 
Praia  Mole  designed  mainly  for  the 
export  of  steel  products  and  the  imports 
of  coal. 

In  its  response,  the  government  of 
Brazil  indicated  that  the  Praia  Mole 
facility  is  located  at  Ponta  Tubarao  near 
Vitoria  in  the  state  of  Espirito  Santo.  Its 
purpose  is  to  allow  the  Companhia 
Siderurgica  de  Tubarao  (GST)  and 
Agominas  to  import  coal  and  export  iron 
ore  and  steel.  It  also  indicated  that  Praia 
Mole,  which  is  currently  about  half- 
completed,  was  not  used  for  the 
exportation  of  oil  country  tubular  goods 
during  the  review  period.  Accordingly, 
we  preliminarily  determine  this  facility 
was  not  used  by  the  producers  of  the 
products  under  investigation. 

/.  The  CIEX  Program 

Decree-Law  1428  authorizes  the 
Gomissao  para  Incentivos  k  Exportagao 
(Gommission  for  Export  Incentives,  or 
CIEX)  to  reduce  import  taxes  and  the  IPI 
tax  up  to  10  percent  on  certain 
equipment  for  use  in  export  production. 
In  its  response,  the  government  of  Brazil 
stated  that  the  respondents  did  not 
receive  any  benefits  under  this  prdgram. 
Accordingly,  we  preliminarily  determine 
that  this  program  was  not  used  by  the 
producers  of  the  products  under 
investigation. 

/.  Resolution  68  (FINEX)  Financing 

Resolution  68  of  the  Conselho 
Nacional  do  Comeercio  Exterior 
(CONGEX)  provides  that  CAGEX  may 
draw  upon  the  resources  of  the  Fundo 
de  Financiamento  k  Exportagao  (FINEX) 
to  extend  dollar-denominated  loans  to 
foreign  buyers  of  Brazilian  goods. 

In  its  response,  the  government  of 
Brazil  stated  that  the  respondents  did 
not  receive  any  benefits  under  this 
program  during  the  review  period.  We 
will  seek  confirmation  of  this  assertion 
during  verfication.  and  preliminarily 
determine  that  this  program  was  not 
used  by  the  producers  of  the  products 
under  investigation. 

in.  Programs  for  Which  Additional 
Information  Is  Needed 

A.  Government  Guarantees  on  Long- 
Term  Loons 

Petitioners  allege  that  the  respondents 
have  benefited  from  certain  government 
guarantees  on  foreign-currency  loans.  In 
its  response,  the  government  of  Brazil 


states  that  the  Banco  Nacional  do 
Desenvolvimento  Econdmico  e  Social 
(BNDES)  guaranteed  a  number  of 
foreign-currency  loans  issued  to  Persico 
under  Resolution  63  of  the  Banco  do 
Brasil. 

We  have  no  information  that 
Resolution  63  loan  guarantees  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  or  to  industries  in  specific 
regions.  However,  the  information 
available  to  us  in  the  response  indicates 
that  the  loan  guarantees,  for  which 
Persico  paid  a  fee,  did  not  have  any 
bearing  on  the  interest  rate  and  terms  of 
the  loans,  and  that  the  loan  guarantees 
were  made  on  terms  not  inconsistent 
with  commercial  considerations. 

We  intend  to  seek  additional 
information  during  verification  on:  (1) 
Whether  Resolution  63  loan  guarantees 
are  provided  on  an  industry-specific  or 
region-specific  basis,  (2)  whether  such 
guarantees  are  available  from 
commercial  sources,  (3)  the  conditions 
under  which  government  loan 
guarantees  are  granted  in  Brazil,  and  (4) 
the  actual  commercial  experience  of 
other  Brazilian  firms  with  respect  to 
government  loan  guarantees. 

B.  Local  Tax  Incentives 

Petitioners  allege  that  the  respondents 
benefited  from  certain  unspecified  local 
tax  measures  and  incentives  in  Brazil.  In 
its  response,  the  government  of  Brazil 
states  that  it  knows  of  no  local  tax 
measures  that  would  benefit  the 
respondents.  We  intend  to  seek 
additional  information  on  local  tax 
measures  in  Brazil  during  verification. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  oil  country  tublar  goods 
from  Brazil  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  an  ad  valorem 
cash  deposit  or  bond  for  each  such  entry 
of  this  merchandise  as  follows: 
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This  suspension  will  remain  in  effect 
until  further  notice. 
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In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or 
threatening  to  materially  injure,  a  U.S. 
industry  120  days  after  the  Department 
makes  its  preliminary  affirmative 
determination  or  45  days  after  its  final 
affirmative  determination,  whichever  is 
latest. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportxmity  to  comment  on 
these  preliminary  determinations  at 
10:00  a.m.  on  October  24, 19a4,  at  the 
U.S.  Department  of  Commerce,  room 
4830, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  pre-hearing  briefs  in  at  least  10 
copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  October  17, 1984. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34,  within  30  days  of  the 
publication  of  this  notice,  at  the  above 
address  and  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  703(0  of  the  Act  [19  U.S.C. 
1671b(f)]. 

Dated:  September  6. 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretory-  for  Import 
Administration. 
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[C-469-406] 

Oil  Country  Tubular  Gooda  From 
Spain;  Prellnilnary  Afflmtative 
Countervailing  Duty  Determination 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice. 


SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitutes 
subsidies  within  the  meaning  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act "),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Spain  of  oil  country  tubuleir  goods 
("OCTG").  The  net  subsidy  rates  for 
each  company  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  unliquidated  entries  of  OCTG  from 
Spain  which  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  12, 1984.  The  Customs 
Ser\'ice  shall  require  a  cash  deposit  or 
bond  on  these  products  in  the  amounts 
equal  to  the  estimated  net  subsidies.  If 
this  investigation  proceeds  normally,  we 
will  make  our  final  determinaiton  by 
November  20, 1984. 
EFFECTIVE  DATE:  September  12, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loc  Nguyen,  John  M.  Davies,  or  Stuart 
Keitz,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230: 
telephone:  (202)  377-0167.  (202)  377- 
1784,  or  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  there  is  reason 
to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Spain  of  OCTG.  The  following 
programs  are  preliminarily  determined 
to  confer  subsidies: 

•  Medium-  and  Long-term  Loans  and 
Loan  Guarantees; 

•  Certain  Types  of  Short-term  Loans 
Provided  under  the  Privileged  Circuit 
Exporter  Credits  Program;  and 

•  Excessive  Rebates  of  Indirect  Taxes 
on  Exports  under  the  Desgravacion 
Fiscal  a  la  Exportacion  ("DFE") 

For  exports  made  prior  to  July  11. 
1984,  we  estimate  the  net  subsidy  to  be 
21.24  percent  ad  va Jorum  for  Altos 
Homos  de  Vizcaya,  S.A.  ("AHV ').  1.59 
percent  ad  valorem  for  Tubos  Reunidos. 
S.A.  CTR"),  and  15.49  percent  ad 


valorem  for  all  other  manufacturers, 
producers,  or  exporters  in  Spain  of 
OCTG.  For  exports  made  on  or  after  July 
11, 1984.  we  estimate  the  net  subsidy  to 
be  19.04  percent  ad  valorem  for  AHV. 
1.59  percent  ad  valorem  for  TR.  and 
13.93  percent  ad  valorem  for  all  other 
manufacturers,  producers,  or  exporters 
in  Spain  of  OCTG. 

Case  History 

On  June  13, 1984  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  and  the  CF  &  I  Steel 
Corporation  filed  on  behalf  of  the  OCTG 
industry.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  the 
Conunerce  Regulations  (19  CFR  355.26), 
petitioners  alleged  that  manufacturers, 
producers,  or  exporters  in  Spain  of 
OCTG  receive,  directly  or  indirectly, 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act.  and  that  these  imports  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  July  3. 1983,  we  initiated  an 
investigabon  (49  fR  28425).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  September  6, 1984.  On 
August  3, 1984.  the  petition  was 
amended  and  LTV  Steel  Company  of 
Cleveland,  Ohio,  became  co-petitioner. 

Since  Spain  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  an  injury 
determination  is  required  for  this 
investigation.  On  July  30, 1984,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  there  is  a  reasonable 
indication  that  these  imports  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry  (49  FR 
31782). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Spain  at  its  embassy  in 
Washington,  D.C,  on  July  13, 1984."On 
August  23. 1984,  we  received  replies  to 
the  questionnaire  from  the  government 
of  Spain  and  Tubos  Reunidos.  S.A.  On 
August  24, 1984,  we  received  a  response 
from  Altos  Homos  de  Vizcaya,  S.A. 
These  two  companies  account  for 
approximately  75  to  80  percent  of 
Spanish  OCTG  exports  to  the  United 
States  during  the  period  of  investigation. 

Scope  of  InvestigatioD 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods.  For  the  purpose  of  this 
investigation,  the  term  "oil  country 
tubular  goods"  covers  hollow  steel 
products  of  circular  cross-section 
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intended  for  use  in  the  drilling  of  oil  or 
gas.  These  include  oil  well  casing, 
tubing,  and  drill  pipe  of  carbon  or  alloy 
steel,  whether  welded  cv  seamless,  to 
either  American  Petroleum  Institute 
(API)  or  non-API  speciiS cations  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United 
Stales.  Annotated  (TSUSA)  under  items 
610.3216,  610.3219,  610.3233.  610.3249, 
610.3252,  610.3256.  610.3258,  810.3264, 
610.3721.  610.3722.  610.3751.  6ia392S. 
610.3935.  610.4025,  610.4035,  810.4225, 
610.4235,  610.4325,  610.4335,  610.4942, 
610.4944.  6104946,  610.4954,  6ia4957. 
610.4968.  610.4969,  610.497a  610.5221. 
610.5222.  610.5226.  610.5234,  610.524a 
6ia5242.  610.5243, 6ia5244.  This 
investigation  includes  OCTG  that  are  in 
both  finished  or  unfinished  condition. 

Altos  Homos  de  Vizcaya.  S.A.  and  its 
subsidiary  Laminaciones  de  Lesaca. 
S.A..  Babcock  and  Wilcox  Espanola, 
S.A.,  Tubos  Reunidos.  S.A.. 
Transformaciones  Metal'irgicas 
Especiales,  SA.,  and  Tubacex  C.E.  de 
Tubos  per  Extrusion,  S.A.  are  the  only 
known  producers  and  exporters  in  Spain 
of  the  subject  products  which  were 
exported  to  the  United  States.  The 
period  for  which  we  are  measuring 
subsidization  is  the  1983  calendar  year. 

Analysis  of  Programs 

AHV  and  TR  answered  our 
questionnaire.  For  purposes  of  this 
preliminary  determination,  we  have 
used  the  information  provided  by  these 
two  companies. 

Certain  subsidies  discussed  in  this 
notice  were  conveyed  through  a  series 
of  laws  and  decrees  issued  by  the 
government  of  Spain.  Those  laws  and 
decrees  include  the  following: 

Decree  669/74  of  March  14.  1974:  This 
decree  established  the  National  Steel 
Industry  Program,  1974-1982.  To  achieve 
the  specific  goals  established  by  this 
program,  the  government  authorized 
certain  benefits  for  integrated  and  non- 
integrated  steel  firms  which  included 
preferential  loans  and  loan  terms, 
accelerated  amortization  of  non- liquid 
investments,  substantial  reduction  of 
certain  taxes,  and  expropriation  of  land 
for  new  plant  construction. 

Law  60/1978  of  December  23.  1978: 
This  law  authorized  government  aid  in 
the  form  of  preferential  loans  and  loan 
terms  and  capital  infusions  for  the  three 
irtegrated  steel  producers  in  Spain, 
including  AHV. 

Order  of  May  2Z  1980:  This  order 
authorized  the  Banco  de  Credito 
Industrial  ("BCI")  to  extend  additional 
government  credits  to  non-integrated 
steel  companies  who  had  made 
investments  under  Decree  669/1974.  BCI 
is  a  government  credit  institution  which 


issues  loans  under  government  directi<m 
to  companies  in  the  Spanish  steel 
industry. 

Royal  Decree  878/1981  of  May  8. 1981: 
This  decree,  also  known  as  the  Integral 
Iron  and  Steel  Reconversion  Plan, 
provided  aid  to  the  integrated  stQcl 
producers  in  the  form  of  preferential 
interest  rates  and  terms  on  outstanding 
loans,  new  loans  with  preferential 
interest  rates  and  terms,  loan 
guarantees,  and  capital  infusions. 
Certain  of  the  subsidy  programs  are 
administered  by  the  Institution  Nacional 
de  Industria  ("INr"),  a  public  holding 
company  created  in  1941  as  an 
autonomous  government  agency  to 
promote  and  stimulate  the  industrial 
development  of  Spam.  INFs 
responsibilities  cover  a  variety  of 
sectors  ranging  from  basic  services  to 
basic  industries  such  as  iron  and  steel. 

General  principles  applied  to  the  facts 
in  this  investigation  are  described  in  the 
"Subsidies  Appendix"  contained  in  the 
Federal  Register  notice  of  our  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Dut>' 
Order  on  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina  (49  FR 
18006). 

For  purposes  of  this  preliminary 
determination,  we  have  calculated 
company-specific  ad  valorem  subsidy 
rates  in  accordance  with  19  CFR 
355.28(a)(3),  which  states  that  "If 
separate  enterprises  have  received 
materially  different  benefits,  such 
differences  shall  also  be  estimated  and 
stated."  We  have  found  that  there  are 
significant  differences  in  the  size  and 
structure  of  the  companies  under 
investigation  and  in  the  usage  of 
programs  determined  to  confer 
subsidies. 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  rigorous 
verification.  If  the  response  cannot  be 
supported  at  verification  and  the 
program  is  otherwise  countervailable. 
the  program  will  be  considered  a 
subsidy  in  the  final  determination. 

Based  upon  our  analysis  of  the 
petition,  the  material  provided  by  the 
government  of  Spain  in  response  to  our 
questionnaire,  and  other  available 
information,  we  determme  the  following: 


I.  Programs  Preliminarily  DatanaiiiMl  To 
Confer  Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufactm-ers.  producers,  or  exporters 
in  Spain  of  OCTG  under  the  following 

programs: 

A.  Medium-  and  Long-Term  iMons  and 
Loan  Guarantees 

Petiboners  alleged  benefits  which 
constitute  subsidies  in  the  form  of 
preferential  loans  terms  and  loan 
guarantees.  We  requested  information 
from  each  company  under  investigation 
on  all  medium-  and  long-term  loans 
outstanding  during  the  period  of 
investigation.  Both  AHV  and  TR 
reported  medium-  and  long-term  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization. 

We  determine  that  the  government  of 
Spain  authorizes  or  directs  banks  to 
lend  funds  to  certain  companies  in 
certain  industries  at  rates  or  on  terms 
inconsistent  with  commercial 
considerations. 

Generally,  to  calculate  any  subsidy  on 
these  loans,  we  used  the  loan 
methodology  detailed  in  the  Subsidies 
Appendix.  For  fixed  rate  loans,  we  used 
long-term  benchmark  interest  rates 
developed  in  previous  countervailing 
duty  investigations  on  Certain  Steel 
Products  from  Spain  (47  FR  51428)  and 
on  Carbon  Steel  Wire  Rod  fi-om  Spain 
(49  FR  19551).  As  best  information  on 
the  weighted  average  cost  of  capital,  we 
used  the  long-term  benchmark  interest 
rates  used  for  fixed  rate  loans.  For 
variable  rate  long-term  loans,  we 
applied  the  1983  short-term  benchmark 
interest  rate  (described  in  section  1-B 
below),  with  an  adjustment  where 
appropriate  for  foreign  currency 
exchange  commissions,  to  the  1983 
outstanding  loan  balance.  Since  we 
were  unable  to  find  a  commercial  loan 
guarantee  for  use  as  a  benchmark,  we 
evaluated  the  long-term  loans  with 
government  guarantees  using  the 
appropriate  fixed  rate  or  variable  rate 
methodology  outlined  above. 

The  majority  of  loans  reported  by 
AHV  and  TR  contained  provisions  for 
deferred  principal  repayment.  We 
varified  in  our  investigation  of  Certain 
Steel  Products  from  Spain  that  loans 
made  at  preferential  interest  rates  to 
these  companies  and  loans  made  at 
commercial  rates  within  and  outside  of 
Spain  contained  similar  deferral 
provisions.  Therefore,  for  purposes  of 
this  preliminary  determination,  we  are 
not  treating  deferral  principal 
repayments  as  a  separate 
countervailable  benefit. 
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We  did  not  find  subsidies  on  loans  to 
AHV  and  TR  which  reportedly  carried 
no  INI  or  government  guarantee  or 
which  were  not  the  result  of  government 
mandate. 

1.  AHV:  In  the  1982  investigation  of 
Certain  Carbon  Steel  Products  from 
Spain  (47  FR  51428).  AHV  was  deemed 
uncreditworthy  for  the  years  1979 
through  1981.  Based  upon  our  Subsidies 
Appendix  methodology  and  after  careful 
review  of  the  financial  statements  for 
the  years  1982  and  1983,  we  continue  to 
find  AHV  uncreditwprthy  for  the  prior 
period  as  well  as  for  1982  and  1983.  To 
determine  the  creditworthiness  of  a 
company,  we  analyze  its  present  and 
past  financial  condition,  as  reflected  in 
various  financial  indicators  calculated 
from  its  financial  statements.  We 
examined  several  of  the  company's 
standard  financial  ratios.  Important 
ratios  in  which  AHV  reflected 
unfavorable  performance  in  the  years 
1979  through  1983  are  times  interest 
earned  (operating  income  divided  by 
interest  charges),  net  income  as  a 
precent  of  sales,  debt  to  equity  and 
return  on  equity. 

For  the  time  that  it  was  creditworthy, 
prior  to  1979,  we  used  the  long-term 
benchmark  interest  rates  described 
above  for  AHV.  For  its  uncreditworthy 
period  we  used  as  a  benchmark  average 
maximum  interest  rates  published  by 
the  Banco  de  Espana  plus  the  "risk 
premium"  (as  described  in  the  Subsidies 
Appendix). 

2.  TR:  Based  on  our  Subsidies 
Appendix  methodology  and  upon 
evidence  of  continuing  operating  profits 
during  the  period  1980  through  1983,  we 
preliminarily  find  TR  to  be  creditworthy 
for  the  1983  period  of  review.  We 
reviewed  TR's  annual  reports 
(translated)  and  financial  statements. 
The  company's  net  income,  return  on 
equity,  cash  flow  and  other  important 
financial  ratios  are  favorable. 
Accordingly,  we  appHed  the  long-term 
loan  methodology  described  above. 

We  allocated  the  countervailable 
benefit  from  each  loan  over  the  total 
sales  value  of  steel  production  of  the 
company.  We  preliminarily  determine 
that  the  ad  valorem  subsidy  for  medium- 
and  long-term  loans  is  6.74  percent  to 
AHV  and  0.90  percent  to  TR. 
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B.  Certain  Types  of  Short-term  Loans 
Provided  Under  the  Privileged  Circuit 
Exporter  Credits  Program 

Petitioners  alleged  benefits  which 
constitute  subsidies  in  the  form  of  short- 
term  preferential  loans.  We  requested 
information  on  all  short-term  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization.  AHV 
reported  no  short-term  financing  under 


this  program  during  this  period.  TR 
reported  that  it  has  obtained  short-term 
financing  under  the  Privileged  Circuit 
Exporter  Credits  Program  during  the 
period  of  investigation. 

The  government  of  Spain  requires  all 
Spanish  commercial  banks  to  maintain  a 
specific  percentage  of  their  lendable 
funds  in  privileged  circuit  accounts. 
These  funds  are  made  available  to 
exporters  at  preferential  interest  rates 
through  a  variety  of  credit  programs. 
While  there  is  no  direct  outlay  of 
government  funds,  the  benefits 
conferred  on  the  companies  are  the 
result  of  a  government  mandated 
program  to  promote  exports.  Of  the  four 
privileged  circuit  programs  available  to 
companies  we  preliminarily  determine 
that  OCTG  producers  benefited  from 
two  programs,  the  working-capital  loans 
program  and  the  pre-financing  of 
exports  program. 

1.  Working  Capital  Loans.  Under  the 
privileged  circuit  program,  firms  may 
obtain  working-capital  loans  for  one 
year,  the  total  of  which  is  not  to  exceed 
a  specified  percentage  of  their  previous 
year's  exports.  In  1983,  the  privileged 
circuit  working-capital  loan  interest  rate 
ceiling  mandated  by  the  Government 
was  10  percent,  including  fees  and 
commissions. 

To  calculate  the  subsidy  we  compared 
the  interest  rate  charged  on  working 
capital  loans  with  the  national  average 
commercial  interest  rate  on  loans. 

We  chose  as  our  1983  benchmark  for 
short-term  operating  capital  loans,  the 
1983  weighted-average  commercial, 
lending  rate  of  17.64  percent  for  loans  of 
one  to  three  years. 

To  determine  the  benefit,  we 
compared  the  interest  rate  charged  on 
woridng  capital  loans  with  the  national 
average  commercial  interest  rate  of 
17.64  percent.  This  interest  differential 
was  multiplied  by  the  total  amount  of 
TR's  privileged  circuit  working  capital 
loans.  The  resulting  amount  was 
allocated  over  the  total  sales  value  of  all 
exports  of  TR  in  1983.  We  preliminarily 
determine  that  the  ad  valorem  subsidy 
for  privileged  circuit  loans  to  TR  is  0.58 
percent. 

2.  Prefinancing  of  Exports  Program. 
TR  reported  that  it  also  received 
preferential  prefinancing  of  exports.  TR 
obtained  loans  with  terms  of  two  to  six 
months  to  finance  exports  of  OCTG  to 
the  United  States. 

We  chose  as  our  1983  benchmark  for 
short-term  prefinancing  of  exports  the 
1983  weighted-average  commercial 
lending  rate  of  17.12  percent  for  loans  of 
three  months. 

To  determine  the  benefit  we 
compared  the  interest  rate  charged  on 
prefinancing  of  exports  with  the 


national  average  commercial  interest 
rate  of  17.12  percent.  This  interest 
differential  was  muJtiplied  by  the 
amount  of  TR's  privileged  export  credit 
loans.  The  interest  benefit  was  allocated 
over  the  total  sales  value  of  TR's 
exports  to  the  United  States  during  19B3. 
We  preliminarily  determine  that  the  ad 
valorem  subsidy  for  short-term 
prefinancing  of  exports  to  TR  is  0.11 
percent. 

For  this  preliminary  determination,  we 
have  compared  nominal  rates  with 
nominal  rates  in  our  calculation  of 
subsidies. 

For  the  final  determination,  we  will 
try  to  get  more  information  concerning 
these  loans  in  order  to  make  an  effective 
to  effective  rate  comparison. 

C.  Excessive  Rebates  of  Indirect  Taxes 
on  Exports  Under  the  Desgravacion 
Fiscal  a  la  Exportation  ("DFE") 

Petitioners  alleged  that 
countervailable  benefits  are  conferred 
on  Spanish  OCTG  producers  under  the 
DFE  program  by  the  excessive  rebate  of 
indirect  taxes  on  the  export  of  OCTG. 

Spain  employs  a  cascading  tax  system 
under  which  a  turnover  tax  is  levied  on 
each  intermediate  sale  of  a  product 
through  its  various  stages  of  production 
up  to,  but  not  including,  the  final  sale  at 
the  retail  level.  The  DFE  is  the  program 
designed  to  rebate  to  exporters  these 
accumulated  turnover  taxes  as  well  as 
final  stage  taxes  on  exportation. 

To  calculate  the  amount  of  subsidy 
potentially  conferred  by  the  DFE  it  is 
necessary  to  determine  whether  the 
remission  of  indirect  taxes  is  excessive. 
According  to  the  responses,  the  indirect 
taxes  borne  by  billet  (the  only  input 
being  identified  as  physically 
incorporated  in  the  final  product)  and 
the  corresponding  share  of  billet  to  the 
value  of  OCTG,  lead  to  an  allowable 
rebate  exceeding  the  DFE  payment  of 
14.5  percent  (prior  to  July  11. 1984)  and 
12.3  percent  (after  July  11, 1984). 

Information  submitted  by  respondents 
indicates,  however,  that  only  one  of  the 
firms  under  investigation,  TR,  purchased 
billet  from  unrelated  suppliers.  The 
other  producer,  AHV,  is  fully  integrated 
and  has  provided  no  information  on  its 
purchased  inputs,  or  what  taxes,  if  any, 
were  paid  on  these  purchases. 

Accordingly,  we  find  that  for  TR  and 
DFE  does  not  constitute  an  excessive 
remission  of  indirect  taxes  and  hence 
confers  no  subsidy. 

For  AHV  the  integrated  producer  that 
provided  no  information  on  purchased 
inputs  we  find  the  entire  DFE  rebate  of 
14.5  percent  to  be  a  subsidy  for  the 
period  previous  to  July  11. 1984.  On  July 
11. 1984,  the  DFE  rebate  applicable  to  all 
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exporters  of  OCTG  was  reduced  to  12J 
percent  as  part  ai  Spain's  transition  to 
the  value-added  tax.  Therefore,  any 
exports  of  the  merchandise  under 
investigation  on  or  after  this  date  are 
subject  to  the  lower  DFE  rate. 
Accordingly,  we  |»eiiminanly  deternnJne 
that  the  DFE  rebate  coofers  an  ad 
valorem  subsidy  of  12.3  percent  on 
exports  from  AHV  on  or  after  July  11. 
19S4. 

II.  Programs  PreKminarTly  Determined 
Not  To  Be  Used 

We  have  preliminarily  determined 
that  manufacturers,  producers,  or 
exporters  in  Spain  of  OCTG  do  not  use 
the  following  programs  that  were 
identified  in  the  notice  of  "Initiation  of 
Countervailing  Duty  Investigation  of 
OCTG  from  Spain". 

A.  Certain  Privileged  Circuit  Credits 

We  discussed  Privileged  Circuit 
Credits  in  general,  supra.  We 
preliminarily  determine  that  two 
programs,  working-capital  loans  and 
prefinancing  of  exports  provide 
subsidies  to  OCTG  manufacturers, 
producers,  or  exporters.  We 
preliminarily  determine  that  the  two 
remaining  privileged  circuit  programs 
identified  in  our  notice  of  initiation  were 
not  used  by  AHV  or  TR  during  the 
period  of  investigation.  They  are: 

{!)  Commercial  services  loans,  and 

f2)  Short-term  export  credit. 

B  Warehouse  Construction  Loans 

Exporters  desiring  to  construct 
warehouse  facihties  adjacent  to  loading 
zones  may  borrow  70-75  percent  of  the 
total  investment.  We  preliminarily 
determine  that  AHV  and  TR  have 
received  no  loans  under  this  program. 

C.  Regiortal  Investment  Incentives 
Programs 

The  government  of  Spain  and  regional 
and  municipal  authorities  provide 
various  investment  incentive  programs. 
We  preliminarily  determine  that  AHV 
and  TR  have  not  participated  in  these 
regional  programs. 

D.  Accelerated  Depreciation  and 
Reduction  in  Taxes 

Decree  669/1974  permits  the  steel 
indutry  to  employ  accelerated 
depreciation  of  non-liquid  investments 
and  to  obtain  a  substantial  reduction  in 
certain  taxes.  We  preliminarily 
determine  that  these  programs  were  not 
used  by  AHV  and  TR. 

E.  Expropriation  of  Land  for  New 

Construction 

Decree  668/1974  provided  aid  to 


certain  inductries  by  expropriating  land 
for  new  plauit  construction.  We 
prehminarily  determine  that  AHV  and 
TR  have  not  used  this  program. 

F.  Grants 

Petitioners  allege  that  the  Spanish 
OCTG  prodacers  have  received  grants 
from  the  government.  We  prehminarily 
determined  that  neither  AHV  nor  TR 
have  received  grants  from  the 
government  of  Spain. 

G.  Energy  Discounts 

Petitioners  allege  that  the  OCTG 
producers  receive  discounts  or  rebates 
on  energy  prices  under  Law  878/1981. 
We  preliminarily  determine  that  AHV 
and  TR  have  not  received  discounts  or 
rebates  on  energy  prices, 

III,  Programs  for  Which  Additional 
Information  Is  Needed 

Petitioners  allege  that  the  producers  of 
OCTG  purchase  their  steel  inputs  from 
Spanish  producers  which  may 
themselves  be  subsidized.  At  this  time, 
we  do  not  have  sufficient  information 
from  petitioners  or  respondents  to 
determine  whether  countervailabie 
benefits  are  being  provided  or  to 
quantify  the  ad  valorem  amount  of  the 
possible  subsidies  regarding  steel 
inputs.  TR  responded  that  it  purchases 
steel  inputs  from  unrelated  companies; 
however,  AHV  did  not  respond  directly 
to  our  questionnaire.  Therefore,  we 
intend  to  seek  additional  information  on 
this  issue  during  verification. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  will  verify  all  data  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703  of  the 
Act.  we  are  directing  the  U.S.  Customs 
Service  to  suspend  Uquidation  of  all 
unliquidated  entries  of  OCTG  from 
Spain  which  are  entered,  or  withdravvnti 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  for  each 
such  entry  of  this  merchandise  in  the 
amounts  of  21.24  percent  for  AHV,  1.59 
percent  for  TR,  and  15.49  percent  for  all 
other  ma.nufacturers.  producers,  or 
exporters  in  Spain  of  OCTG  for  all 
exports  made  prior  to  July  11, 1984.  For 
exports  made  on  or  after  July  11, 1994, 
the  amounts  are  19.04  percent  for  AHV, 
1.59  percent  for  TR.  and  13.93  percent  for 
all  other  manufacturers,  producers,  or 


exporters  in  Spain  of  OCTG,  This 
suspension  will  remain  In  efEect  until 
further  .-.utice. 

frC  Notification 

In  accordance  with  section  70^f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclbee 
such  information,  either  paWicIy  or 
under  an  administrative  protective 
order,  without  the  written  conswrtt  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  make  its 
determination  of  whether  these  imports 
materially  injure,  or  threaten  to 
materially  injure,  a  U.S.  industry  45  days 
after  the  Department  makes  its  final 
affirmative  determination. 

Public  Comment 

In  accordance  with  S  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  wrill  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  on  October  8, 
1984.  at  10:00  a.m.  at  the  U.S. 
Department  of  Commerce.  Room  3092, 
14ih  Street  and  Constitution  Avenue, 
NW.,  Washington.  D.C.  2023a 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  B-099,  al  the 
above  address  within  10  days  of  this 
notice's  pubhcation. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2]  the  number  of  participants; 
[3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  prehearing  briefs  in  at  least  10 
copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  September  30, 
1984.  Oral  presentations  will  be  hmited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34.  within  30  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  10  copies. 

Dated:  September  6,  1984. 
Alan  F.  Hohner, 

Deputy  Assistant  Secretary  for  Impart 
Administration. 

|FH  aK.  at-241M  Filed  »-lt-«;  •.46  «Bll 
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Cotton  Shop  Towels  From  Peru; 
Suspension  of  Countervaliing  Duty 
Determination 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Suspension  of 
Countervailing  Duty  Investigation. 

SUMMAHY:  The  Department  of 
Commerce  has  decided  to  suspend  the 
countervailing  duty  investigation 
involving  cotton  shop  towels  from  Peru. 
The  basis  for  the  suspension  is  an 
agreement  to  cease  exports  of  this 
product  to  the  United  States. 
EFFECTIVE  DATE:  September  12, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  Debicki,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-3965. 

SUPf>L£MENTARY  INFORMATION: 
Case  History 

On  March  28, 1984,  we  received  a 
petition  from  Milliken  and  Company 
filed  on  behalf  of  the  U.S.  cotton  shop 
towel  industry.  In  compliance  with  the 
filing  requirements  of  section  355.28  of 
the  Commerce  Regulations  (19  CFR 
355.26],  petitioners  alleged  that 
manufacturers,  producers,  or  exporters 
in  Peru  of  cotton  shop  towels  received, 
directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act  We 
found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation  and 
on  April  17, 1984,  we  initiated  an 
investigation  (49  FR  15250).  We  stated  at 
that  time  that  we  expected  to  issue  a 
preliminary  determination  by  June  21, 
1984. 

Peru  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and,  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  under 
investigation  is  dutiable.  Therefore, 
under  this  section,  the  petitioner  is  not 
required  to  allege  that  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  cause  or  threaten 
material  injury  to  a  U.S.  industry. 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  Peru  at  its  Embassy  in 
Washington,  D.C,  on  April  24. 1984.  On 
June  7. 1984,  we  received  replies  to  the 
questionnaires. 


We  issued  an  affirmative  preliminary 
determination  on  June  21, 1964.  (49  FR 
28273).  We  determined  preliminarily 
that  there  was  reason  to  believe  or 
suspect  that  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  the  Act  are  being  provided 
to  manufacturers,  producers  or 
exporters  in  Peru  of  cotton  shop  towels. 
We  preliminarily  determined  the  net 
beunty  or  grant  to  be  44  percent  ad 
valorem.  The  programs  preliminarily 
determined  to  bestow  coimtervailable 
benefits  were  the  certificate  of  tax 
rebate  (CERTEX)  program  and  the  non- 
traditional  export  fund  (PENT). 

We  directed  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
the  product  under  investigation  which 
were  entered,  or  withdrawn  from 
warehouse,  for  consumption,  and  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  this  product  in  an  amount  equal 
to  the  estimated  net  bounties  or  grants. 

Verification  of  the  questionnaire 
responses  from  the  government  and 
Fabrica  de  Tejidos  La  Union  Limitada, 
S.A.,  (La  Union)  took  place  during  the 
week  of  July  23-29, 1984. 

Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  A  public  hearing  was  requested, 
bu>  cancelled  upon  notice  to  the  parties 
to  the  investigation  of  the  initialing  of  a 
suspension  agreement.  Both  petitioners 
and  respondents  filed  pre-hearing  briefs 
commenting  on  our  preliminary 
determination. 

On  August  3, 1984  we  initialed  a 
proposed  suspension  agreement. 
Petitioners  have  had  30  days  in  which  to 
submit  comments  regarding  the 
proposed  suspension  agreement  By  a 
letter  dated  August  31, 1984,  petitioner 
informed  us  that  it  had  no  objection  to 
the  proposed  suspension  agreement 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  cotton  shop  towels.  This 
merchandise  is  currently  classified 
under  item  number  366.2740  of  the  Tariff 
Schedules  of  the  United  States 
Aimotated  (TSUSA). 

The  period  for  which  we  are 
measuring  boimties  or  grants  is  the 
calendar  year  1983. 

Suspension  of  InvestigatioD 

The  Department  has  consulted  with 
the  petitioners  and  has  considered  any 
comments  submitted  with  respect  to  the 
proposed  suspension  agreement  We 
have  determined  the  agreement  will 
lead  to  the  cessation  within  6  months  of 
imports  fi^m  Peru  of  the  subject 
merchandise  exported  directly  or 
indirectly  to  the  United  States,  that  the 


agreement  can  be  monitored  effectively, 
and  that  the  agreement  is  in  the  public 
interest  Therefore,  we  find  that  the 
criteria  for  suspenaion  of  an 
investigation  pursuant  to  section  704  of 
the  Act  have  been  met  Tbs  terms  and 
conditions  of  the  agreement  signed 
September  4, 1984,  are  set  forth  in 
Annex  I  of  this  notice. 

Pursuant  to  section  704(f)(2)(A)  of  the 
Act  the  suspension  of  liquidation  of  all 
entries,  entered  or  withdrawn  from 
warehouse,  for  consumption  of  cotton 
shop  towels  from  Peru  effective  June  27, 
1983,  as  directed  in  our  notice  of 
"Preliminary  Affirmative  Countervailing 
Duty  Determination:  Cotton  Shop 
Towels  from  Peru,"  49  FR  26273,  is 
hereby  terminated.  Any  cash  deposits 
on  entries  of  cotton  shop  towels  from 
Peru  pursuant  to  that  suspension  of 
Uquidation  shall  be  refunded  and  any 
bonds  shall  be  released. 

Annex  I — Suspension  Agreement 
Cotton  Shop  Towels  from  Peni 

Pursuant  to  the  provisions  of  section 
704  of  the  Tariff  Act  of  1930  (The  Act), 
and  S  355.31  of  the  Department  of 
Commerce  Regulations,  the  Department 
of  Commerce  (the  Department)  and 
Fabrica  de  Tejidos  La  Union  Limitada. 
S.A.  (La  Union),  Av.  Nicolas  Ayllon 
2661,  El  Augustino,  Lima,  Peru,  and 
Santa  Cecilia  Compania  Textil,  SA. 
(Santa  Cecilia)  Av.  de  las  Torres  261 
Lima  3,  Peru,  enter  into  the  following 
suspension  agreement  (the  agreement) 
on  the  basis  of  which  the  Department 
shall  suspend  its  countervailing  duty 
investigation  with  respect  to  cotton  shop 
towels  &x)m  Peru,  subject  to  the  terms 
and  provisions  set  forth  below. 

A.  Product  Coverage 

This  agreement  applies  to  cotton  shop 
towels  from  Peru  which  are  the  subject 
of  the  above  referenced  investigation, 
manufactured  or  exported  by  La  Union, 
and  Santa  Cecilia  and  which  are 
currently  provided  for  under  item 
number  366.2740  of  the  Tariff  Schedules 
of  the  United  States  (hereinafter  the 
subject  product). 

B.  Basis  for  the  Agreement 

As  of  the  effective  date  of  this 
agreement  La  Union  and  Santa  CeciUa, 
exporters  which  account  for 
substEuitially  all  of  the  exports  of  the 
subject  product  from  Peru  to  the  United 
States,  agree  not  to  make  further  exports 
of  the  subject  product  to  the  United 
States,  either  directly  or  through 
intermediaries,  from  Peru  or  through 
third  countries. 
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C.  MonJtoriBg 

La  Union  and  Santa  Cecilia  will 
supply  to  the  Department  such 
information  a»  the  Department  deems 
necessary  to  OMure  that  tkey  are  in  foil 
compliance  witii  the  tnaw  of  this 
agreement  so  as  to  enable  the 
Department  to  monitor  this  agreement 
effectively  in  accordance  with  section 
704  of  the  Act  and  i  3S5.31  of  the 
Department  of  Conuaerce  Relations. 
Such  information  shall  include  a 
quarterly  statement  of  La  Union's  and 
Santa  Cecilia's  exports  of  the  subject 
product  to  the  United  States  and  to  all 
countries.  The  statement  shall  include 
the  volume  of  the  subject  product 
exported  either  directly  or  through 
intermediaries,  together  with  any 
information  La  Union  and  Santa  Cecilia 
possess  as  to  the  ultimate  destination  of 
the  merchandise,  if  this  differs  from  the 
country  to  which  the  initial  export  is 
made.  The  statement  shall  be  itemizt  J 
by  country  of  destination.  In  the  absence 
of  exports  of  the  subject  product  to  the 
United  States,  either  directly  or  through 
intermediaries.  La  Union's  and  Santa 
Cecilia's  quarterly  statements  shall  so 
indicate.  La  Union  and  Santa  Cecilia 
agree  to  submit  such  quarterly 
statements  to  the  Department  within  30 
days  after  the  beginning  of  the 
subsequent  calendar  quarter.  La  Union 
and  Santa  Cecilia  will  permit  such  data 
collection  and  verification  as  the 
Department  deems  necessary  for 
monitoring  this  agreement  The 
Department  may  also  request  such 
information  and  conduct  such 
venncationa  periodically  purusant  to  the 
administrative  reviews  conducted  under 
section  751  of  the  Act.  If  the  Department 
requests  information  in  addition  to  the 
quarterly  statements  specified  above,  it 
will  explain,  upon  making  such  request, 
the  reason  or  reasons  why  it  considers 
such  information  and/or  verification 
thereof  necessary  to  ensure  full 
compliance  with  terms  of  this 
agreement.  La  Union  and  Santa  Cecilia 
will  notify  the  Department  immediately 
should  they  alter  their  positions  with 
respect  to  any  terms  of  this  agreement. 

D.  Violation  of  the  Agreement 

The  Departmental  shall  terminate  this 
agreement  and  resume  the  investigation 
or  issue  a  countervasbng  duty  order,  as 
appropriate  under  {  355.32  of  the 
Department  of  Commerce's  Regulations, 
with  respect  to  the  subject  product  if  the 
Department  determines,  pursuant  to 
section  704{i)(l)  of  the  Act.  that  either  U 
Union  or  Santa  Cecilia  has  not  honored 
its  obligations  under  this  agreement 
AdditJonaliy.  the  Department  will 
resume  this  investigation  or  issue  a 


countervailing  duty  order,  as 
appropriate  inder  $  355.32  of  the 
Department  of  Commerce's  Regulations, 
if  it  determines  that  the  suspension  of 
this  investigation  is  no  longer  in  the 
public  interest  or  that  effective 
monitoring  is  no  longer  practicable,  as 
required  by  stction  704(d)(1)  (A)  and  (B) 
of  the  Act,  or  if  this  Agreement  has  been 
violated.  Additionally,  should  La 
Union's  and  Santa  Cecilia's  annual 
imports  of  cotton  shop  towels  from  1963 
account  for  less  than  85  percent  of  the 
cotton  shop  towels  imported  to  the 
United  States  from  Peru  during  any 
subsequent  period  of  review,  the 
Department  on  its  own  initiative  or  at 
the  request  of  the  petitioner,  may 
terminate  this  agreement  and  reopen  the 
investigation  or  issue  a  countervailing 
duty  order,  as  appropriate  under 
5  355.32  of  the  Department  of 
Commerce's  Regulations.  If  reopened, 
the  investigation  will  be  resumed  for  all 
cotton  shop  towel  exporters  as  if  the 
affirmative  preliminary  determination 
was  made  on  the  date  that  the 
Department  terminates  this  agreemerM. 

E.  Other  Provisions 

In  entering  into  this  agreement  La 
Union  and  Santa  Cecilia  do  not  admit 
that  any  benefits  they  have  received  in 
Peru  on  cotton  shop  towels  are  bounties, 
grants,  or  subsidies  within  the  meaning 
of  the  United  States  countervailing  duty 
law  or  any  other  United  States  law. 

The  effective  date  of  this  suspension 
agreement  is  die  date  of  publication  of 
notice  of  suspension  of  this  investigation 
in  the  Federal  Register. 

Signed  on  this  4th  day  of  September.  1984. 
for  Fabrica  de  Tejidos  La  Union  Limitada, 
S.A.  and  Santa  Cecilia  Compania  Textil,  S.A. 
Gary  M.  Welsh 

The  Department  intends  immediately 
to  begin  an  administrative  review  under 
section  751  of  the  Act.  For  further 
information  regarding  this  review, 
contact  Richard  Moreland  at  (202)  377- 
2786. 

Nothwithstanding  the  suspension 
agreement  the  Department  will  continue 
the  investigation  if  we  receive  such  a 
request  in  accordance  with  section 
704(g)  of  the  Act  within  20  days  after  the 
date  of  publication  of  this  notice. 

This  notice  is  published  pursuant  to 
section  704(f)(1)(A)  of  the  Act. 

Dated;  September  4,  1984. 

Alao  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
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[C-58(M02] 

OH  Couffiiry  Tubulv  Goods  fmrn 
Koree:  PreHmlnefy  AfflmMilvo 
Countervailing  Duty  I 


agency:  International  Trade 
Administration.  III^>ort  AdministratioD, 

Commerce. 

action:  Notice. 

summary:  We  preliminarily  detenBine 
that  certain  beiiefits  which  constitute 
subsidies  within  the  necuung  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  inx>vided  to  manufacturer*, 
producers,  or  exporters  in  Korea  of  oil 
country  tubular  goods  (OCTG).  The 
estimated  net  subsidy  is  0.ao  percent  ad 
valorem.  Therefore,  we  are  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  OCTG  from 
Korea  which  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  bond  on  these  products  in  the 
amount  equal  to  the  estimated  net 
subsidy.  If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  November  20, 1964. 
EFFECTIVE  date:  September  12. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Tillman.  Rick  Herring.  Tom 
Bombelles,  or  Vincent  Kane,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administratioa  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-1785;  377-0187;  or  377-3174;  or  377- 
5414. 

SUPPLEMENTARY  INFORMATION: 

Prelim/nary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  there  is  a 
reasonable  basis  to  beHeve  or  suspect 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  oil  country  tubular  goods. 
The  following  programs  are 
preliminarily  determined  to  confer 
subsidies: 

•  Export  Financing  under  the  Export 
Fmancing  Regulations 

•  Long-term  Loans  Provided  Through 
the  National  Investment  Fund 

•  Accelerated  Depreciation  under 
Article  25  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption" 

•  Tax  incentives  for  Exporters  under 
Articles  22,  23  and  24  of  the  "Act 
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Concerning  the  Regulation  of  Tax 

Reduction  and  Exemption" 
•  Import  Duty  Deferrals  under  Article  36 

o'.  the  Customs  Act  of  Korea. 
We  estimate  the  net  subsidy  to  be  0.80 
percent  ad  valorem. 

Case  History 

On  June  13, 1984.  we  received  a 
petition  from  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation  filed  on 
behalf  of  the  OCTG  industry.  In 
compliance  with  the  filing  requirements 
of  section  355.26  of  our  Regulations  (19 
CFR  355.26),  petitions  alleged  that 
manufacttirers,  producers,  or  exporters 
in  Korea  of  OCTG  receive  directly  or 
indirectly  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation  and 
on  July  3, 1984,  we  initiated  an 
investigation  (49  FR  28291).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  September  6. 1984.  On 
August  3. 1984  LTV  Steel  Company 
entered  this  proceeding  as  a  co- 
petitioner  with  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation. 

Since  Korea  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  an  injury 
determination  is  required  for  this 
investigation.  On  July  30. 1984,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  there  is  a  reasonable 
indication  that  these  imports  materially 
injure,  or  threaten  material  injury  to  a 
U.S.  industry  (49  FR  31782). 

We  presented  questionneiires 
concerning  the  allegations  to  the 
government  of  Korea  at  its  embassy  in 
Washington,  D.C.  on  July  13  and  July  23. 
1984.  On  August  17,  August  20  and 
August  21.  we  received  replies  to  these 
questionnaires.  On  August  20  we 
presented  a  second  supplemental 
questionnaire  to  the  government  of 
Korea.  We  received  a  response  to  this 
questionnaire  on  August  31.  On  July  18 
and  August  20,  coimsel  for  petitioners 
submitted  additional  information 
concerning  the  alleged  subsidies.  This 
information  has  been  taken  into 
consideration  in  this  preliminary 
determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  oil  country  tubular 
goods  (OCTG).  For  the  purpose  of  this 
investigation  the  term  "oil  country 
tubular  goods"  covers  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 


gas.  These  include  oil  well  casing, 
tubing,  and  drill  pipe  of  carbon  or  alloy 
steel,  whether  welded  or  seamless,  to 
either  American  Petroleum  Institute 
(API)  or  non-API  specifications  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA)  under  items 
610.3216,  610.3219,  610J233.  610.3249, 
610.3252.  610.3256.  610.3258,  6ia3284, 
610.3721,  610.3722,  610.3751,  6ia3g25, 
610.3935,  810.4025.  610.4035.  6ia4225, 
610.4235.  610.4325.  610.4335,  610.4942, 
610.4944.  610.4946,  610.4954,  6ia4957. 
610.4968,  610.4969,  610.4970,  610J221. 
610.5222.  610.5228.  610.5234.  6ia5240. 
610.5242,  610.5243,  610.5244. 
This  investigation  includes  OCTG  that 
are  in  both  finished  or  unfinished 
condition. 

There  are  five  Korean  producers  of 
the  subject  merchandise  which  exported 
tc  the  United  States  during  the  period  of 
investigation:  Hyundai  Pipe  Company 
(Hyundai  Pipe),  Korea  Steel  Pipe 
Company  (Korea  Steel),  Pusan  Steel 
Pipe  Company  (Pusan),  DongJin  Steel 
Company  (DongJin).  and  Union  Steel 
Manufacturing  Company  (Union).  In 
addition,  there  are  five  trading 
companies  which  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  The  trading 
companies  are  the  Hyundai  Corporation, 
Kukje-ICC  Corporation,  Sunkyong 
Limited.  Samsung  Co.,  Ltd..  and  Daewoo 
Corporation. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
the  current  investigation.  These  general 
principles  are  described  in  detail  in  the 
"Subsidies  Appendix"  to  the  "Final 
Affirmative  Countervailing  Duty 
Determination  and  Order  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina"  published  in  the  Federal 
Register  on  April  26, 1984  (49  FR  18006). 
For  purposes  of  this  preliminary 
determination,  we  are  calculating  a 
country-wide  rate.  The  period  for  which 
we  are  measuring  subsidization  is  the 
1983  calendar  year  which  corresponds 
to  the  most  recent  fiscal  year  for  each  of 
the  Korean  producers  and  exporters. 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses  arc 
subject  to  rigorous  verification.  If  the 
response  cannot  be  supported  at 


verification,  and  the  program  is 
otherwise  countervailable,  tbe  prograra 
will  be  considered  a  subsidy  in  the  final 
determination. 

Based  upon  our  analysis  to  date  of  the 
petition,  the  additional  information  filed 
by  petitioners  and  ^e  responaes  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

L  Progmu  Ptaliarfiiaztiy  DetaoniaMl  T« 
Confer  Subsidiaa 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  OCTG  under  the  following 
programs: 

A.  Short-Term  Export  Financing  Under 
the  Export  Financing  Regulations 

Petitioners  allege  diat  the  producers 
and  exporters  in  Korea  of  OCTG  receive 
preferential  short-term  export  financing 
under  the  following  programs: 

•  Export  Loans  under  the  1972 
Regulations  for  Esqxirt  Financing 

•  Export  Loans  provided  under  the 
Foreign  Trade  Act 

•  Deferred  Payment  Export  Loans 

•  Preferential  Exchange  Rates  for 
Export  Loans  Based  on  Letter  of  Credit 

According  to  the  response  of  die 
government  of  Korea,  short-term  expmrt 
financing  is  authorized  through  tlie 
Export  Financing  Regulations.  Tltese 
Regulations,  which  were  promulgated  by 
the  Monetary  Board  in  1972.  were  Uet 
amended  in  November  1983.  The  Bank 
of  Korea  establishes  the  guidelines  for 
the  implementation  of  these  regulations 
and  the  commercial  banks  administer 
the  export  financing  program. 

Eligibility  for  short-term  export 
financing  is  limited  to  the  following: 

•  Exporters  in  receipt  of  letters  of 
credit; 

•  Exporters  concluding  documents  of 
acceptance  or  documents  against 
payment  contracts; 

•  Exporters  purdiasing  local  supphes; 

•  Exporters  stockpiling  raw  materials; 

•  Exporters  with  certificates  based  on 
past  export  performemce; 

•  Producers  of  raw  materials  for  export; 
and 

•  Companies  awarded  domestic 
projects  based  on  international  public 
tender. 

The  maximum  term  of  short-term  export 
loans  is  90  days.  These  loans,  unlike 
short-term  domestic  financing,  caimot 
be  rolled  over. 

Prior  to  June  28, 1982  short-term 
export  loans  provided  under  the  Export 
Financing  Regulations  were  charged  a 
lower  interest  rate  than  short-term 
domestic  loans.  From  June  28, 1982  until 
January  23. 1984  the  Monetary  Board 
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established  a  uniform  rate  of  10  percent 
for  both  export  and  domestic  short-term 
financing  provided  by  commercial 
banks.  Since  January  1984  the  Monetary 
Board  has  been  liberalizing  the  interest 
rate  structiire  by  allowing  banks  to  lend 
at  lower  than  the  uniform  rate 
depending  on  the  creditworthiness  of 
the  company  The  interest  rate  in  effect 
during  the  period  for  which  we  are 
measuring  subsidization  was  10  percent 
for  short-term  export  loans. 

hi  order  to  determine  whether  short- 
term  export  financing  under  the  Export 
Financing  Regidations  provides  benefits 
which  constitute  export  subsidies  to  the 
producers  and  exporters  of  OCTG,  we 
must  compare  the  10  percent  rate  to  the 
appropriate  benchmark.  As  specified  in 
the  Subsidies  Appendix,  the  benchmark 
for  short-term  loans  is  the  most 
appropriate  national  average 
commercial  method  of  short-term 
financing.  Petitioners  argue  that  the 
unofficial  money  (or  curb)  market 
establishes  the  appropriate  market 
interest  rate.  The  government  of  Korea's 
response  contends  that  short-term  loans 
from  Korean  conmiercial  banks 
represent  the  most  comparable 
commercial  financing.  Based  upon  our 
review  and  analysis  of  information 
submitted  by  both  petitioners  and 
respondents  and  upon  our  research  of 
the  credit  and  interest  rate  structure  in 
Korea,  we  preliminarily  determine  that 
the  most  appropriate  national  average 
commercial  rate  consists  of  a  weighted- 
average  of  the  interest  rates  charged  by 
all  sources  of  short-term  commercial 
financing  in  Korea.  These  sources 
include:  commercial  banks,  financing 
companies,  commercial  paper  and  the 
curb  market.  Using  a  weighted-average 
is  comparable  to  what  we  did  in  our 
final  affirmative  determination  in  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina  (49  FR  18006), 
in  which  we  determined  that  a  weighted 
average  of  the  regulated  and 
unregulated  interest  rates  best 
represented  the  national  average 
commercial  rate. 

We  did  not  select  the  curb  market  as 
the  sole  source  for  our  benchmark 
because,  contrary  to  petitioner's 
allegations,  the  curb  market  was  not  the 
"normal"  source  of  commercial  funds  for 
many  Korean  companies  and  cannot  be 
construed  as  a  "national  average." 
Although  the  information  provided  by 
petitioners  establishes  that  use  of  the 
curb  market  is  not  limited  to  small  and 
high-risk  firms  and  that  nearly  all 
Korean  firms  borrow  on  the  curb  market 
at  least  occasionally,  their  evidence 
does  not  show  that  it  is  the  dominant  or 
normal  source  of  funds  for  most 


companies.  Indeed,  to  the  contrary,  the 
evidence  suggests  that  the  importance  of 
the  curb  market  is  declining.  Most  firms 
normally  would  go  to  commercial  banks 
or  to  foreign  capital  markets  for 
financing.  Ttiey  would  use  the  curb 
market  only  occasionally  and  generally 
for  very  short  periods  when  they  had  a 
pressing  liability  and  were  temporarily 
unable  to  get  access  to  standard 
commercial  sources  of  funds.  (See  in 
particular,  Korea  Chamber  of  Commerce 
Survey.  June  1984,  Exhibit  13  of  the 
Government  of  Korea's  response, 
August  17, 1984.) 

We  also  did  not  use  the  interest  rate 
on  short  term  borrowing  from 
commercial  banks  as  the  sole 
benchmark  as  urged  respondents. 
Respondents  alleged  the  curb  market 
was  too  small  in  size  to  use,  is 
principally  used  by  small  and  risky 
firms,  and  is  tainted  by  element  of 
illegahty. 

First,  the  size  as  reported  to  Korean 
tax  authorities  is  highly  suspect  given 
the  reported  wide  incidence  of  tax 
evasion  by  those  lending  in  the  curb 
market.  Independent  evidence  suggests 
it  is  significantly  greater  in  size  than  the 
percentage  of  0.65  reported  in  the 
response.  Second,  although  small  and 
high-risk  firms  may  be  the  dominant 
users  of  the  curb  market,  the  evidence 
shows  that  virtually  all  companies  use  it 
at  times.  Thus,  it  is  a  normal,  albeit  not 
dominant,  source  of  commercial 
financing  for  many  companies.  Third, 
the  curb  market  is  not  illegal.  What  is 
illegal  is  the  apparently  widespread  tax 
evasion  which  is  associated  with 
nonreporting  of  interest  earned  by  those 
lending  in  the  curb  market.  Accordingly, 
we  disagree  writh  respondent's 
arguments  concerning  use  of  the  curb 
market  rate  in  determining  the 
benchmark. 

The  factors  used  to  weight  each  of  the 
four  intrest  rates  were  based  on  data 
from  a  number  of  sources,  including  the 
monthly  Statistical  Bulletin  of  the  Bank 
of  Korea  and  a  research  report  prepared 
by  the  Korean  Economic  Research 
Institute.  The  Statistical  Bulletin 
provides  the  size  of.  and  interest  rates 
charged  on,  short-term  financing  by 
banks,  finance  companies  and 
commercial  paper.  The  Economic 
Research  institute  report  provides  data 
on  the  size  of  the  curb  market  in  Korea. 

For  the  curb  market  interest  rate,  we 
reviewed  studies  and  articles  from  a 
variety  of  sources.  We  chose  a  rate  of  3 
percent  per  month  as  representative. 
This  rate  was  compounded  to  yield  an 
annualized  rate  of  42.6%.  Using  the  data 
from  all  of  these  sources,  we  calculated 
a  weighted-average  short-term 


commercial  rate.  Applying  this 
weighted-average  as  the  benchmark  we 
calculate  an  estimated  subsidy  of  0.56 
percent  ad  valorem.  The  statistics  and 
information  upon  which  we  based  our 
calculation  of  the  national  average 
commercial  rate  are  subject  to 
verification.  Any  additional  information 
submitted  by  petitioners  and 
respondents  whch  is  verified  will  be 
considered  for  the  final  determination. 

With  respect  to  petitioner's  other 
allegations  that  other  preferential  short- 
term  export  financing  is  provided 
through  the  Foreign  Trade  Act,  through  a 
deferred  payment  program  and  through 
preferential  exchange  rates  for  export 
loans  based  on  letters  of  credit,  these 
program  are  discussed  in  the  section 
"Programs  Preliminarily  Determined  Not 
to  Confer  Subsidies." 

B.  Long-Term  Loans  Through  the 
National  Investment  Fund 

On  December  14. 1973,  the 
government  of  Korea  promulgated  the 
National  Investment  Fund  Act  (Law  No. 
2635).  The  stated  "purpose  of  this  Act  is 
to  prescribe  necessary  matters  for  the 
establishment  and  effective 
management  of  the  National  Investment 
Fund  on  the  bases  of  extensive 
nationwide  savings  efforts  and 
participation,  to  secure  and  supply  the 
investment  and  loan  funds  needed  to 
promote  the  construcion  of  major 
industries,  including  the  heavy  and 
chemical  industries,  as  well  as  to  help 
increase  exports."  Since  one  of  the  two 
stated  purposes  of  the  Act  is  to  help 
increase  exports,  we  preliminarily 
determine  that  National  Investment 
Fund  (NIF)  loans  constitute  export 
subsidies  if  they  are  provided  at 
preferential  rates.  As  outlined  in  the 
Subsidies  Appendix,  the  appropriate 
benchmark  for  long-term  loans  will  be 
company-specific,  unless  the  company 
lacks  adequate  comparable  conmiercial 
experience.  If  a  company  lacks  adequate 
comparable  commercial  experience,  we 
use  a  national  average  loan  interest  rate. 
As  discussed  in  the  section  "Programs 
For  Which  Additional  Information  Is 
Needed,"  we  have  determined  that  we 
need  additional  information  on  long- 
term  loans  through  both  specialized 
banks  and  commercial  banks  before 
determining  whether  such  loans 
themselves  constitute  a  subsidy. 
Because  such  loans  are  the  only  other 
comparable  financing  to  NIF  loans,  and 
because  we  have  not  made  a 
determination  with  respect  to  these 
loans,  we  do  not  consider  that  there  is 
comparable  commercial  experience  with 
which  to  compare  NIF  loans.  Therefore, 
for  purposes  of  this  preliminay 
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determination  we  are  using  a  national 
average  rate  for  our  benchjinark. 
Because  NIF  long-term  loans  have 
variable  interest  rates,  we  do  not 
perform  present  value  calculations. 
Instead,  we  compare  the  interest  rate 
paid  by  each  company  to  the  national 
average  commercial  rate  for  short-term 
loans  during  the  period  for  which  we  are 
measuring  subsidization.  Using  the 
weighted-average  rate  that  we 
calculated  for  short-term  export 
financing  imder  the  Export  Financing 
Regulations  as  the  benchmark,  we  find 
that  the  interest  rates  on  NIF  loans  are 
preferential  and  as  such  confer  benefits 
which  constitute  export  subsidies.  For 
NIF  loans,  we  calculate  an  estimated 
subsidy  of  0.03  percent  of  ad  valorem. 

C.  Accelerated  Depreciation 

Article  25  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption"  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent.  If  the  corporation  has  received 
less  than  50  percent  of  its  total  proceeds 
from  foreign  exchange,  it  can  still  claim 
some  accelerated  depreciation, 
determined  by  a  formula  based  on  the 
firm's  foreign  exchange  earnings  and 
total  business  earnings.  Of  the  firms 
investigated,  only  Pusan  used 
accelerated  depreciation  under  this 
program.  Because  the  use  of  accelerated 
depreciation  is  contingent  upon  export 
performance,  we  preliminarily 
determine  that  this  program  confers 
benefits  which  constitute  export 
subsidies. 

To  calculate  the  benefits  from  the 
accelerated  depreciation  program  for  the 
period  in  which  we  are  measuring 
subsidization  (calendar  year  1983),  we 
determined  the  tax  savings  received  in 
1983  based  on  the  accelerated 
depreciation  which  had  been  deducted 
from  *he  1982  income  taxes  payable  in 
1983.  The  amount  of  tax  savings 
received  under  this  program  was 
divided  by  the  total  value  of  exports  in 
1983  to  determine  an  estimated  subsidy 
of  0.07  percent  ad  valorem. 

D.  Tax  Incentives  for  Exporters 

Articles  22,  23.  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption"  provide  for 
the  deduction  from  taxable  income  of  a 
number  of  different  reserves  relating  to 
export  activities.  These  reserves  cover 
export  losses,  overseas  market 
development  and  price  fluctuation 
losses.  Under  Article  22,  a  corporation 
may  establish  a  reserve  amounting  to 
one  percent  of  foreign  exchange 
earnings,  or  50  percent  of  net  income  in 


the  applicable  period,  whichever  is 
smaller.  If  certain  expert  losses  occur, 
they  are  offset  from  the  reserve  fund.  If 
there  are  no  offsets  for  export  losses,  the 
reserve  is  returned  to  the  income 
account  and  taxed,  after  a  one-year 
grace  period,  over  a  three-year  period. 

Under  Article  23  governing  overseas 
market  development,  a  corporation  may 
establish  a  reserve  fund  amounting  to 
one  percent  of  its  foreign  exchange 
earnings  in  the  export  business  for  the 
respective  business  year.  Expenses 
incurred  in  developing  overseas  markets 
are  offset  from  the  reserve  fund.  Like  the 
export  loss  reserve  fund,  if  there  are  no 
offsets  for  expenses,  the  reserve  is 
returned  to  the  income  account  and 
taxed,  after  a  one-year  grace  period, 
over  a  three-year  period. 

A  price  fluctuation  reserve  fund  may 
be  established  under  Article  24.  A 
corporation  may  establish  reserves 
equivalent  to  five  percent  of  the  book 
value  of  the  products  and  works  in 
progress  which  will  be  exported  by  the 
close  of  the  business  year.  This  reserve 
may  be  used  to  offset  losses  incurred 
from  the  fluctuation  of  prices  for  export 
goods.  These  losses  may  be  offset  by 
returning  an  amount  equivalent  to  the 
losses  to  the  income  account.  If  not  so 
utilized,  the  reserve  is  returned  to  the 
income  account  the  following  business 
year. 

The  balance  in  all  three  reserve  funds 
is  not  subject  to  corporate  tax,  although 
all  moneys  in  the  reserve  funds  are 
eventually  reported  as  income  and 
subject  to  corporate  tax  either  when 
they  offset  export  losses  or  when  the 
one-year  grace  period  expires.  Pusan. 
Korea  Steel,  Kukje,  Samsung,  and 
Daewoo  received  benefits  under  these 
programs  in  1983.  We  preliminarily 
determine  that  these  export  reser\  e 
programs  corJer  benefits  which 
constitute  export  subsidies  because  they 
provide  a  deferral  of  direct  taxes 
specifically  related  to  exports. 

Because  these  export  reserve  funds 
are  a  one-year  deferral  of  tax  liabilities, 
we  treat  them  as  an  interest  free  loan  to 
the  corporation  equivalent  to  the  tax 
savings  on  these  funds.  Accordingly,  we 
have  quantified  the  benefits  from  the 
reserve  funds  by  calculating  the  amount 
of  tax  savings  and  then  applying  a  rate 
of  interest  which  the  firm  would  have 
had  to  pay  for  a  short-term  loan.  We  are 
using  the  weighted-average  rate 
calculated  for  short-term  export 
financing  (supra).  Using  this  benchmark, 
we  calculate  an  estimated  subsidy  of 
0.09  percent  ad  valorem. 

E.  Import  Duty  Deferrals 

Article  36  of  the  Customs  Act  of  Korea 
permits  the  Ministry  of  Finance  to 


designate  an  industry  as  eiigibla  to  pay 
customs  duties  on  an  instalhnent  buia, 
rather  than  upon  entry.  Prior  to  1964, 
only  "important"  industries  deaignated 
by  the  Ministry  of  Finance  were  eligible 
for  import  duty  deferrals.  The  steel 
industry  was  allowed  to  make 
installment  payments  on  import  datiea 
for  a  two-and-a-half  to  three  year 
period.  Because  duty  deferrals  prior  to 
1984  were  provided  only  to  "ifhportant" 
industries  designated  by  the  Ministry  of 
Finance,  and  because  the  respondents 
did  not  provide  any  information  to  show 
that  during  1983  this  program  was  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
that  these  duty  deferrals  are 
countervailable. 

We  treat  the  deferral  of  duty  as  an 
interest-free  loan  during  the  period  in 
which  the  payment  of  the  duty  is 
outstanding.  To  quantify  the  benefit 
from  this  program,  we  take  the  amount 
of  duty  deferred  and  apply  a  rate  of 
interest  the  firm  would  have  had  to  pay 
for  a  loan  of  comparable  size  and 
duration  from  commercial  sources. 
Because  the  interest  rates  on  long-term 
loans  in  Korea  are  variable,  we  consider 
that  the  appropriate  benchmark  is  the 
corporate  bond  rate  during  the  year  in 
which  duties  were  deferred.  Using  this 
benchmark,  we  calculate  an  estimated 
subsidy  of  0.05  percent  ad  valorem. 

II.  Programs  Preliminarily  Detennined 
Not  To  Confer  a  Subaidy 

We  preliminarily  determine  that 
benefits  which  constitute  subsidies  are 
not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of 
OCTG,  under  the  following  programs: 

A.  Certain  Short-Term  Export  Financing 

As  discussed  in  the  section  "Programa 
Preliminarily  Determined  to  Confer 
Subsidies",  we  found  short-term  export 
loans  under  the  Export  Financing 
Regulations  to  be  coimtervailable. 
However,  for  the  reasons  discussed 
below,  we  find  that  certain  other  short- 
term  export  financing  through  the 
Foreign  Trade  Act  through  deferred 
payment  export  loans  or  through 
preferential  exchange  rates  for  export 
loans  are  not  countervailable: 

1.  Export  Financing  under  the  Foreign 
Trade  Act  Petitioners  allege  that  the 
government  of  Korea  provides  the  steel 
industry  with  preferential  short-term 
export  financing  under  the  Foreign 
Trade  Act.  According  to  the  response  of 
the  government  of  Korea,  the  Foreign 
Trade  Act  was  repealed  on  January  16, 
1967.  The  government  of  Korea  further 
states  that  short-term  export  financing  is 
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not  provided  under  the  Forei^  Trade 
Transactions  Act  This  law  sets  forth 
general  trade  procedures  such  as  import- 
export  licensing,  and  does  not  provide 
export  financing.  Since  export  loans  are 
not  provided  under  the  Foreign  Trade 
Transactions  Act,  we  preliminarily 
determine  that  this  Act  does  not  confer 
a  countervailable  benefit  to  producers  or 
exporters  of  OCTG. 

2.  Deferred  Payment  Export  Loans. 
Petitioners  allege  that  Korean  producers 
and  exporters  of  OCTG  benefit  from 
deferred  payment  of  loans  used  to 
finance  OCTG  exports.  According  to  the 
response  of  the  government  of  Korea, 
there  is  no  program  offering  deferred 
payment  of  export  loans.  Export  loans 
are  limited  to  a  period  of  90  days,  except 
for  certain  exempted  items  which  are 
not  subject  to  this  investigation. 
Therefore,  we  preliminarily  determine 
there  is  no  program  offering  deferred 
payment  export  loans  that  provides 
countervailable  benefits  to  OCT'G 
producers  or  exporters. 

3.  Preferential  Exchange  Rates  for 
Export  Loans.  Petitioners  allege  that 
producers  and  exporters  of  OCT'G 
receive  preferential  exchange  rates  for 
export  loans  based  on  letters  of  credit. 
Petitioners  allege  that  the  exchange  rate 
used  for  loans  based  on  letters  of  credit 
was  ten  percent  more  favorable  to 
Korean  exporters  than  the  actual 
exchange  rate.  According  to  the 
response  of  the  government  of  Korea, 
there  is  no  preferential  exchange  rate 
used  to  convert  export  financing.  For 
export  loans  granted  under  the  Export 
Financing  Regulations,  a  Won/U.S. 
dollar  conversion  factor  which  is  lower 
than  the  official  exchtmge  rate  is  utilized 
merely  to  establish  a  ceiling  on  export 
financing. 

For  example,  on  loans  for  raw 
material  imports  the  loan  principal  is 
determined  by  a  fixed  rate  of  W530/ 
USD  multiplied  by  the  U.S.  dollar  value 
of  the  corresponding  letter  of  credit. 
Therefore,  we  prehminarily  determine 
that  there  is  no  program  of  preferential 
exchange  rates  for  export  loans  that 
provides  countervailable  benefits  to 
OCTG  producers  and  exporters. 

B.  Medium-  and  Long-Term  Export 
Financing 

Petitioners  allege  that  Korean 
exporters  receive  preferential  medium- 
and  long-term  financing  from  the  Export- 
Import  Bpjik  of  Korea  to  finance  exports 
of  OCTG.  According  to  respondents,  the 
Export-Import  Bank  of  Korea  does  not 
provide  loans  to  the  steel  industry  to 
finance  the  exports  of  OCTG. 
Respondents  also  state  that  the  Korean 
Development  Bank  does  not  provide 
medium-  or  long-term  export  financing. 


Therefore,  we  preliminarily  determine 
that  there  is  no  program  offering 
medium-  and  long-term  export  loans 
that  provides  countervailable  benefits  to 
OCTG  producers  or  exporters. 

C.  Investment  Tax  Credit 

Petitioners  allege  that  producers  and 
exporters  of  OCTG  may  receive 
preferential  tax  benefits  under  Article  72 
of  the  "Act  Concerning  the  Regulation  of 
Tax  Reduction  and  Exemption"  which 
provides  for  a  temporary  investment  tax 
credit  when  the  government  deems  it 
necessary  for  adjustment  of  economic 
activities.  During  the  period  from 
January  1, 1982  through  December  31, 
1982  Article  57-2  was  the  enforcement 
decree  for  Article  72.  Article  57-2 
specifies  that  the  investment  tax  credit 
was  available  for  the  acquisition  of 
fixed  assets  used  directly  for 
manufacturing  or  mining  business. 
Consistent  with  past  practice,  programs 
available  to  all  industries  in  the 
manufacturing  and  mining  sectors  are 
not  limited  to  "a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries",  and  thus  do  not  provide 
domestic  subsidies.  Since  the  tax  credit 
is  not  contingent  on  export  performance, 
it  does  not  provide  an  export  subsidy. 
Thus,  we  preliminarily  determine  that 
this  program  does  not  constitute  a 
subsidy  on  the  products  under 
investigation  during  the  period  for  which 
we  are  measuring  subsidization. 

D.  Import  Duty  Reduction  and 
Exemption  for  Raw  Materials 

Petitioners  allege  that  producers  and 
exporters  of  OCTG  receive  a  reduction 
or  exemption  of  import  duties  on  iron 
ore  and  coal.  The  1983  Tariff  Schedules 
of  Korea  show  that  imports  of  iron  ore 
and  coal  were  not  subject  to  any  import 
duties.  Therefore,  we  determine  that 
there  is  no  program  providing  a 
reduction  or  exemption  of  import  duties 
on  iron  ore  and  coal  that  provides 
countervailable  benefits  to  OCTG 
producers  or  exporters. 

E.  Subsidized  Steel  Inputs 

Petitioners  allege  that  Dongjin  may 
benefit  from  subsidies  received  by  its 
parent  company.  Until  1984,  Dongjin 
was  a  wholly-owned  subsidiary  of 
Pohang  fron  &  Steel  Company  (POSCO), 
manufacturer  of  hot-rolled  coil,  blooms 
and  billets.  Petitioners  allege  that 
subsidies  received  by  POSCO  on  those 
products  may  be  being  passed  on  to 
Dongjin. 

Dongjin's  raw  material  for  OCTG  is  J- 
55  grade  of  hot-rolled  steel  coil.  During 
1983,  Dongjin  purchased  this  product 
from  POSCO  and  from  an  unrelated 
foreign  supplier.  The  price  paid  by 


Dongjin  to  POSCO  was  comparable  to 
the  price  Dongjin  paid  to  its  foreign 
supplier  for  hot-rolled  coil.  Furthermore, 
Dongjin  has  informed  us  that  no  rebates 
or  discounts  are  received  from  POSCO 
on  these  purchases.  Consequently,  we 
preliminarily  determine  that  Dongjin 
receives  no  countervailable  benefits 
through  its  purchases  of  inputs  from 
POSCO. 

III.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  have  preliminarily  determined 
that  OCTG  manufacturers,  producers,  or 
exporters  in  Korea  do  not  use  the 
following  programs  that  were  identified 
in  the  notice  of  "Initiation  of 
Countervailing  Duty  Investigation  of 
OCTG  from  Korea": 

A.  Preferential  Utility  Rates  and  Port 
Charges 

Petitioners  allege  that  "designated 
companies"  under  the  Iron  and  Steel 
Industry  Rehabilitation  Order  are 
eligible  on  a  case-by-case-basis  to 
receive  discounts  from  regular  utility 
and  port  rates.  According  to  the 
responses,  the  rates  charged  to  OCTG 
producers  and  exporters  for  utilities  and 
the  use  of  ports  are  the  same  as  those 
charged  to  all  other  industrial  users.  In 
its  response,  the  government  states  that 
this  program  under  the  Iron  and  Steel 
Industry  Rehabilitation  Order  was  never 
implemented. 

B.  Tariff  Reductions  on  Imported  Plant 

and  Equipment 

Petitioners  allege  that  the  government 
of  Korea  allows  reductions  of  import 
duties  for  certain  industries  on  certain 
items  designated  by  the  Ministry  of 
Finance.  According  to  the  responses  of 
the  government  of  Korea  and  the 
companies,  this  program  was  not  used 
by  OCTG  producers  or  exporters. 

C.  Free  Export  Zone  Program 

Petitioners  allege  that  producers  and 
exporters  of  OCTG  receive  tax  benefits 
based  upon  location  in  a  free  export 
zone.  According  to  the  responses  of  the 
government  of  Korea,  the  producers  and 
the  trading  companies,  no  OCTG 
manufacturer  or  exporter  is  located  in  a 
free  export  zone. 

D.  Foreign  Capital  Inducement  Law 

Petitioners  allege  that  OCTG 
producers  and  exporters  may  be 
receiving  financial  and  tax  benefits 
under  the  Foreign  Capital  Inducement 
Law.  According  to  the  responses,  no 
benefits  have  been  received  under  this 
program. 
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E.  Export  Insurance 

Petitioners  allege  that  the  government 
of  Korea  provides  annual  contributions 
to  an  export  insurance  program. 
According  to  the  responses,  export 
insurance  was  not  used  for  exports  of 
OCTG  to  the  United  States. 

F.  Steel  Industry  Development  Scheme 

Petitioners  allege  that  the  Korean 
Ministry  of  Con\merce  and  Industry  is 
sponsoring  a  steel  industry  development 
scheme  in  which  the  government  will 
spend  210  billion  won  on  POSCO's 
(Dongjin's  parent  company)  plant 
expansion  project. 

According  to  the  response  of  the 
government  of  Korea,  the  Ministry  of 
Trade  and  Commerce  is  not  sponsoring 
such  a  scheme.  POSCO's  recent  plant 
expansion  was  financed  through 
retained  earnings  and  foreign  and 
domestic  bank  loans. 

G.  Training  Aid 

Petitioners  allege  that  the  steel 
industry  has  received  training  aid  from 
the  government  of  Korea.  According  to 
the  response  of  the  goverrmient  of  Korea 
and  the  OCTG  producers,  the  steel 
industry  has  never  received  training 
grants. 

//.  Wage  Controls 

Petitioners  allege  that  the  government 
of  Korea  controls  wages  for  government- 
run  firms  such  as  POSCO,  resulting  in 
lower  production  costs  for  this  segment 
of  Korean  industry.  It  is  further  alleged 
that  Dongjin  may  benefit  from 
government  wage  controls  by  virtue  of 
its  status  as  a  wholly-owned  subsidiary 
of  POSCO.  According  to  the  response  of 
the  government  of  Korea,  wages  in 
Korea  are  not  controlled  by  the 
government  for  private  or  state-owned 
enterprises.  In  addition,  Dongjin  states 
in  its  response  that  the  government  does 
not  control,  in  any  way,  the  wages  it 
pays  to  its  employees. 

/  Port  Facilities 

Petitioners  allege  that  the  government 
of  Korea  is  constructing  a  port  at 
Kwangyang  Bay  to  facilitate  the 
importation  of  coal  and  iron  ore.  It  is 
further  alleged  that  POSCO,  and 
therefore  its  subsidiary,  Dongjin,  will 
benefit  from  this  port.  According  to  the 
response  of  the  government  of  Korea 
and  the  steel  companies,  POSCO,  not 
the  government,  is  constructing  the  port 
facilities.  The  port  is  scheduled  for 
completion  in  1987  and  will  not  be  used 
by  any  producer  that  exported  OCTG  to 
the  United  States  during  the  period  for 
which  we  are  measuring  subsidization. 


IV.  Programs  for  Which  Additional 
Information  la  Needed 

We  determine  that  additional 
information  is  needed  on  the  following 
programs. 

A.  Medium-  and  Long-Term  Government 
Financing 

Petitioners  allege  that  the  steel 
industry  has  received  preferential 
financing  through  Korean  banks  based 
on  the  government  direction  of  credit 
and  programs  geared  to  providing  loans 
to  strategic  industries.  In  Korea,  two 
major  groups  of  domestic  institutions 
provide  long-term  financing:  official 
financial  institutions  and  commercial 
banks.  The  official  institutions  thet  have 
been  involved  in  financing  the  steel 
industry  include  the  Korea  Development 
Bank  (KDB).  the  Korean  Exchange  Bank 
(KEB),  and  the  Export-Import  Bank  of 
Korea.  With  respect  to  commercial 
banks,  until  1981  the  government  was 
the  majority  shareholder  in  each  of 
these  institutions.  In  addition,  the 
government  estabhshed  the  National 
Investment  Fund  (NIF)  in  1973,  through 
which  long-term  financing  is  made 
available  to  heavy  and  chemical 
industries,  electronics  and  electric 
power  industries  and  projects  aimed  at 
increasing  food  production.  We  have 
discussed  long-term  loans  through  the 
NIF  in  the  section  on  "F*rograms 
Preliminarily  Determined  to  Confer 
Subsidies." 

For  each  of  the  official  banks,  the 
government  has  identified  certain 
industries  and  sectors  as  priority 
sectors.  These  "designated"  industries 
and  sectors  include  shipbuilding,  energy, 
iron  and  steel,  electronics,  non-ferrous 
metals,  petro-chemicals,  automobile 
manufacturing,  machinery,  aviation, 
agriculture  and  fisheries.  With  regard  to 
the  commercial  banks,  the  government 
has  not  officially  designated  priority 
industries:  however,  national  industrial 
and  economic  pohcies,  as  outlined  in 
Korea's  five-year  plans  and  other 
official  pubHcations.  do  identify  and 
designate  certain  industries  for  priority 
development.  These  are  generally  the 
same  industries  designated  for  the 
official  financial  institutions. 

In  previous  determinations  we  have 
found  that  a  subsidy  exists  where  the 
government  directs  banks  to  lend  funds 
to  certain  industries  or  groups  of 
industries  on  terms  inconsistent  with 
commercial  considerations  or  at 
preferential  rates  (see  Final  Affirmative 
Countervailing  Duty  Determination, 
Carbon  Steel  Wire  Rod  from  Spain,  49 
FR  19551, 19553).  The  issue  presented 
here  is  whether  the  11  disparate  sectors 
designated  as  priority  sectors  can  be 


said  to  constitute  "a  specific  enterprise 
or  industry  or  group  of  enterprise*  or 
industries"  within  the  scope  of  section 
7n(5)(B)  of  the  Act  or  whether  Ais 
grouping  is  too  large.  If  too  large,  then 
by  definition  there  is  not  subaidy 
(assuming  no  priority  industry  receives  a 
disproportionate  share  of  credit  from  the 
banks).  In  prior  determinationa  we  have 
found  programs  available  to  the  entire 
agricultural  sector  to  be  available  to 
more  than  a  specific  group  of  industries 
and  thus  not  countervailable  (see  Pinal 
Negative  Countervailing  Duty 
Determination,  Fresh  Asparagus  from 
Mexico.  48  FR  21618).  Likewise,  a 
program  available  to  all  extractive 
industries  was  not  a  subsidy  (see  Final 
Affirmative  Countervailing  Duty 
Determinations,  Certain  Steel  Products 
from  France.  (47  FR  39332).  Even  more  to 
the  point,  in  the  Suspension  of 
Countervailing  Duty  Investigation, 
Carbon  Steel  Wire  Rod  from  Brazil.  A7 
FR  42399),  we  found  that  FINAME  loans 
were  available  to  a  wide  variety  of 
sectors  in  Brazil.  We  said  in  that 
determinadon:  "While  the  steel  industry 
is  one  of  the  chief  recipients,  this 
appears  to  be  warranted  in  view  of  the 
capital  requirements  of  a  large  capital 
intensive  industry.  Other  large  capital- 
intensive  industries  have  received  loans 
in  similar  proportions.  In  addition, 
numerous  other  sectors  also  received 
loans  from  FINAME  during  this  period." 

Reliance  on  the  Final  Affirmative 
Coimtervailing  Ehity  Determination, 
Certain  Steel  Products  from  Brazil,  (49 
FR  17888),  as  contrary  precedent  is 
inappropriate.  Exemption  from  the  IP! 
tax  was  foimd  countervailable  because 
even  though  nominally  available  to  14 
product  sectors,  we  found  that  only 
specific  companies  producing  certain 
priority  products  and  having  approved 
e^ansion  projects  received  the 
exemption.  The  exemption  was  not  even 
available  to  all  steel  companies.  Thus, 
consistent  with  past  precedent  we 
would  find  that  the  range  of  sectors 
identified  by  the  government  of  Korea 
for  priority  development  is  too  broad  to 
constitute  a  group  of  industries. 
However,  this  does  not  end  our  inquiry. 

As  implied  in  the  Brazilian  rod 
determination  and  as  stated  in  the  Final 
Affirmative  Countervailing  Duty 
Determination,  Certain  Steel  Products 
from  Korea,  (47  FR  57535).  even  if  a 
program  on  its  face  is  not  limited  to  "a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,"  we  look  to 
see  if  it  was  selective  in  its 
implementation  [i.e.,  if  the  steel 
companies  received  a  disproportionate 
share  of  the  long-term  loans).  For 
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example  in  the  Final  Negative 
Countervailing  Duty  Detennination  in 
Firepiace  Meah  Panels  ftvni  Taiwan,  (48 
FR  11305),  we  said  that  a  program  ".  .  . 
which  does  not  target  benefits  or 
otherwise  effectively  predetermine  the 
provision  of  benefits  to  an  industry  or  a 
limited  group  of  industries  .  .  .".  is  not  a 
subsidy.  Accordingly,  we  must  analyze 
whether  the  designated  industry  under 
investigation  has  received  a 
disproportionate  share  of  available 
credit  and  whether  there  are  different 
interest  rates  being  charged  each  of  the 
designated  industries. 

We  know  that  during  1983.  (1)  the 
steel  industry  did  not  receive  loans  in 
greater  proportion  than  its  share  of  the 
GNfP,  and  (2)  all  industries,  whether 
designated  or  not,  were  charged  a  10 
percent  interest  rate  on  their  long-term 
loans.  However,  we  know  that  during 
the  1970's  priority  sectors  were  charged 
lower  interest  rates  than  non-priority 
sectors.  These  interest  differentials  were 
reduced  starting  in  mid-1980  and  were 
eliminated  on  June  28, 1982  (Korea 
Exchange  Bank.  Monthly  Review 
(November  1983)  at  6-7;  Exhibit  12  to  the 
petition  of  United  States  Steel 
Corporation,  petitioner  in  an  ongoing 
investigation  involving  structural  shapes 
and  cold-rolled  carbon  steel  flat-rolled 
products  from  Korea).  A  number  of  the 
loans  to  OCTG  producers  that  were 
outstanding  in  1983  were  provided  in  the 
1970*8.  We  have  no  information  on  the 
record  showing  that  in  the  1970's  the 
steel  industry  did  receive  a 
disproportionate  share  of  available 
credit  or  that  it  was  charged  a  more 
preferential  interest  rate  than  other 
industries.  Accordingly,  we  cannot 
determine  at  this  time  whether  a 
subsidy  was  provided.  We  are  seeking 
additional  information  on  these  two 
issues. 

In  addition,  we  requested  information 
as  to  whether  the  government  of  Korea 
channels  interest  rate  subsidies  in  the 
form  of  assistance  to  meet  interest 
obligations  through  the  National 
Investment  Fund  (NIF)  and  the  Korean 
Development  Bank  (KDB)  to  producers 
of  OCTG.  According  to  its  response,  the 
government  of  Korea  does  not  provide 
any  assistance  to  the  steel  industry  in 
meeting  its  interest  obligations. 
However,  we  intend  to  seek  additional 
information  with  regard  to  this  issue. 

B.  Government  Provision  of  Equity 

In  their  July  18  submission,  petitioners 
alleged  that  POSCO,  the  parent 
company  of  Dongjin  received 
government  equity  infusions  on  terms 
consistent  with  commercial 
considerations  and  that  this  equity 
subsidy  may  have  been  passed  through 


POSCO  to  Donglin.  In  order  to 
determine  whether  any  equity 
investment  made  by  POSCO  into 
Dongjin  is  a  subsidy,  we  must,  as  a 
threshold  matter,  determine  whether  the 
infusion  was  on  terms  inconsistent  with 
commercial  considerations. 

The  circumstances  of  Dongjin's 
formation,  and  POSCO's  equity  infusion 
into  it,  are  quite  complex.  According  to 
the  responses.  Dongjin  was  established 
on  October  27, 1982  by  POSCO.  POSCO 
made  a  seed  money  equity  infusion  into 
Dongjin  at  that  time.  Dongjin  was 
apparently  farmed  to  purchase  the 
assets  and  inventory  of  a  former  steel 
company.  Ulsin.  lUsin  had  been  declared 
bankrupt  in  May,  1982.  In  accordance 
with  Korean  bankruptcy  law,  the  courts 
foreclosed  upon  Illsin's  assets  in  order 
to  settle  accounts  with  creditors,  and 
sold  these  assets  to  two  banks.  These 
banks,  in  turn,  offered  the  assets  for  sale 
to  all  purchasers  as  required  by  Korean 
banking  regiJations.  Dongjin  purchased 
the  assets. 

The  Subsidies  Appendix  states  that  to 
be  "equityworthy"  a  company  must 
show  the  abihty  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time.  We  have 
insufficient  information  on  the  record  to 
determine  whether  Dongjin  meets  this 
standard  at  the  time  POSCO  made  its 
equity  infusion.  We  are  seeking 
additional  information  on  this  issue. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  will  verify  the  data  used  in 
making  our  final  determination.  As 
previously  stated,  we  will  not  accept 
any  statement  in  the  response  that 
cannot  be  verified  in  our  final 
determination. 

Suspension  of  Liquidatioa 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  oil  country  tubular  goods 
from  Korea  which  are  entered,  or 
withdraw  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  for  each  such  entry  of  this 
merchandise  in  the  amount  of  0.8O 
percent  ad  valorem..  This  suspension 
will  remain  in  effect  until  further  notice. 

ITC  Notilication 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 


investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
rrc  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  ff  our  final 
determination  is  affirmative,  the  ITC 
will  make  its  determination  of  whether 
these  imports  materially  injure,  or 
threaten  material  injury  to  a  U.S. 
industry  within  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  5  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. ' 
on  October  26, 1984  at  the  U.S. 
Department  of  Commerce.  Room  6802, 
14th  Street  and  Constitutional  Avenue, 
NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  B099,  at  the 
above  address  with  10  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
October  22, 1984.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
Ail  written  views  should  be  filed  in 
accordance  with  19  CFR  355.34,  within 
30  days  of  this  notice's  publication,  at 
the  above  address  and  in  at  least  10 
copies. 

Dated:  Septeinl>er  a.  19M. 

Alan  F.  Hobner. 

Deputy  Assistant  Secretary  for  Import 
A  dministrotion. 

rFR  Doc  84-24104  Filed  »-n-84;  8:4»  un] 
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Preliminary  Affirmative  Countervailing 
Duty  Determination:  OH  Country 
Tubular  Gooda  From  Mexico 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

action:  Notice. 


summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
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bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  oil  country 
tubular  goods  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  The  estimated  net  bounty  or 
grant  is  preliminarily  determined  to  be 
5.65  percent  ad  valorem.  Therefore,  we 
are  directing  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of  oil 
country  tubular  goods  from  Mexico 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  and  to 
require  a  cash  deposit  or  bond  on  these 
products  in  the  amount  equal  to  the 
estimated  net  bounty  or  grant. 
If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  on  November  20, 1984. 
EFFECTIVE  DATE:  September  12. 1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Vincent  P.  Kane  or  Melissa  G.  Skinner, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230:  telephone  (202)  377-5414  or 
377-4412. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  beheve  or  suspect  that  certain 
benefits  that  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Mexico  of  oil  country  tubular  goods 
as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  For 
purposes  of  this  investigation,  the 
following  programs  are  preliminarily 
found  to  confer  bounties  or  grants: 

•  Fund  for  the  Promotion  of  Exports  of 
Mexican  Manufactured  Products 
(FOMEX) — to  producers; 

•  Nacional  Financiera,  S.A.  loans 
(NAHNSA); 

•  Preferential  Federal  Tax  Incentives 
(CEPROFI) 

•  Energy  Discounts 

The  estimated  bounty  or  grant  is  5.65 
percent  ad  valorem.  For  this  preliminary 
determination  we  are  using  the 
government  of  Mexico's  questiormaire 
response  and  the  company  specific 
information  provided  by  Tubos  de  Acero 
de  Mexico,  SA.  (TAMSA).  the  company 
that  accounts  for  more  than  85  percent, 
by  volume,  of  the  exports  of  the 
products  under  investigation  to  the 
United  States. 


Case  History 

On  June  13, 1984,  we  received  a 
petition  from  the  Lone  Star  Steel 
Company  of  Dallas,  Texas,  and  the  CF&I 
Steel  Corporation,  of  Pueblo,  Colorado, 
on  behalf  of  the  oil  country  tubular 
goods  industry.  In  compliance  with  the 
filing  requirements  of  S  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Mexico  of  oil 
country  tubular  goods  (OCTG)  receive, 
directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act). 

We  found  the  petition  to  provide 
sufficient  grounds  upon  which  to  initiate 
.an  investigation,  and  on  July  3, 1984,  we 
did  so  (49  FR  28292).  We  stated  that  we 
expected  to  issue  a  preliminary 
determination  by  September  6, 1984.  On 
August  3, 1984,  the  petition  was 
amended  and  LTV  Steel  Company  of 
Cleveland,  Ohio  became  co-petitioner. 

Mexico  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  and  the 
merchandise  being  investigated  is 
dutiable.  Therefore,  sections  303(a)(1) 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  the  domestic 
industry  is  not  required  to  allege  that, 
and  the  United  States  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  these 
products  cause  or  threaten  material 
injury  to  a  U.S.  industry. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Mexico  in  Washington, 
D.C.  on  July  13, 1984.  On  August  17, 
1984,  we  received  responses  to  the 
questionnaire  from  the  government  of 
Mexico,  Hylsa  and  TAMSA.  We 
subsequently  notified  the  government  of 
Mexico  that  we  would  not  require 
responses  from  the  other  companies 
which  had  been  identified  as  producers 
and/or  exporters  of  the  products  under 
investigation. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods,"  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  the  drilling  of  oil  or  gas.  These  include 
oil  well  casing,  tubing,  and  drill  pipe  of 
carbon  or  alloy  steel,  whether  welded  or 
seamless,  to  either  American  Petroleum 
Institute  (API)  or  proprietary 
specifications,  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States,  Annotated  (TSUSA)  under  items 
610.3216,  610.3219,  610.3233.  610,3249, 
610.3252.  610.3256,  610.325a  610.3264. 
610.3721,  610.3722.  610.3751,  610.3925. 


610.3935.  610.4025.  610.403S  6ia422S. 
610.4235.  6ia4325,  610.4335.  6ia4042. 
610.4944.  610.4046.  610.4964.  8ia4S67. 
610.4968.  610.4969,  610.4070.  810.5221. 
610.5222.  610.5228.  610.5234.  eia5240. 
610.5242.  610.5243.  and  610.5244.  Thi« 
investigation  includes  OCTG  that  are  in 
both  finished  or  unfinished  condition. 

The  period  for  which  we  are 
measuring  subsidization  is  calendaj* 
year  1983.  The  Mexican  government 
responded  that  there  are  seven  known 
producers  of  OCTG,  of  which  only  four 
are  exporters.  Hylsa  and  TAMSA 
responded  to  the  questionnaire. 
However,  becaiise  Hylsa  did  not  export 
the  products  imder  investigation  during 
calendar  year  1983,  and  TAMSA 
accounts  for  more  than  85  percent  by 
volume,  of  the  exports  of  OCTG  to  the 
United  States,  we  used  the  informatioa 
provided  by  TAMSA  in  making  this 
preliminary  determination. 

AnalysiB  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facts  of 
the  current  investigation.  These  general 
principles  are  described  in  detail  in  the 
Subsidies  Appendix  to  the  "Final 
Affirmative  Countervailing  Duty 
Determination  and  Order  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina",  published  in  the  Federal 
Register  on  April  26. 1984  (49  FR  18006). 
For  purposes  of  this  preliminary 
determination,  we  are  calculating  a 
country-wide  rate. 

In  response  to  our  questionnaire,  the 
government  of  Mexico  and  the 
responding  companies  provided  data  for 
the  applicable  period.  Consistent  with 
our  practice  in  preliminary 
determinations,  where  a  response  to  an 
allegatiqn  denies  the  existence  of  a 
program,  receipt  of  benefits  under  a 
program,  or  eligibiUty  of  a  company  or 
industry  under  a  program;  and  the 
Department  has  no  persuasive  evidence 
showing  that  the  response  is  incorrect 
we  accept  the  response  for  purposes  of 
the  preliminary  determination.  All  such 
responses,  of  course,  are  subject  to 
rigorous  verification.  If  the  response 
cannot  be  supported  at  verification  and 
the  program  is  otherwise 
countervailable,  the  program  will  be 
considered  to  confer  a  bounty  or  grant 
in  the  final  determination. 

Based  upon  our  analysis  to  date  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  preliminarily 
determine  the  following: 

I.  Programs  PraUminatily  DetwiniiMd  To 
Confsr  BoimtiM  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
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manufacturers,  producers,  or  exporters 
in  Mexico  of  OCTG  under  tlie  following 
programs: 

A.  Preferential  Financing  Programs 

1.  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX)  to  Producers. 
FONfEX  is  a  trust  established  by  the 
goveniment  of  Mexico  to  promote  the 
manufacture  and  sale  of  exported 
products.  The  fund  is  administered  by 
the  Mexican  Treasury  Department  with 
the  Bank  of  Mexico  acting  as  the  trustee. 
The  Banlc  of  Mexico  administers  the 
financing  of  FOMEX  lofms  through 
financial  institutions  that  establish 
contracts  for  lines  of  credit  with 
manufacturers  and  exporters.  On  July 
27. 1983,  FOMEX  was  formally 
incorporated  into  the  National  Bank  for 
Foreign  Trade. 

During  the  period  for  which  we  are 
measuring  subsidization,  exporters 
could  obtain  either  FOMEX  pre-export 
loans  denominated  in  pesos  with  a 
maximum  nominal  annual  interest  rate 
of  8  percent,  or  denominated  in  dollars 
with  a  maximum  annual  interest  rate  of 
6  percent.  The  maximum  interest  rates 
chargeable  were  increased  in  April  1984. 
TAMSA  received  pre-export,  peso- 
denominated  FOMEX  loans  during  the 
period  under  investigation. 

Because  the  FOMEX  pre-export 
financing  program  provides  loans  for 
export-related  purposes  at  interest  rates 
significantly  less  than  those  for 
comparable  commercially  available 
loans,  we  preliminarily  determine  that 
this  program  confers  a  bounty  or  grant 
upon  the  exportation  of  OCTG. 

We  used  the  national  average 
commercial  rate  as  the  benchmark  for 
short-term  peso-denominated 
borrowing.  For  this  purpose,  we  chose 
the  nominal  rate  publishd  monthly  by 
the  Banco  de  Mexico  in  the  Indicadores 
Economicos  (the  "IE"  rate).  These  rates 
are  the  weighted  averages  of  the  rates 
charged  by  commercial  banks  on  peso 
loans. 

We  determined  the  benefits  fi-om 
these  loans  based  on  a  comparison  of 
the  cost  to  the  recipient  of  the  FOMEX 
financing  and  the  cost  of  comparable 
commercially  available  loans.  Because 
these  loans  are  export-related,  we 
allocated  the  benefit  received  over 
TAMSA's  total  exports  during  the 
period  for  which  we  are  measuring 
subsidization.  On  this  basis,  we 
calculated  a  bounty  or  grant  in  the 
amount  of  0.35  percent  ad  valorem. 

2.  Nacional  Financiera,  S^.  Loans 
(NAFJNSA).  The  petitioners  alleged  that 
the  OCTG  industry  receives  loans  at 
preferential  interest  rates  through 
NAFINSA.  The  government  of  Mexico 


did  not  provide  any  information  with 
regard  to  the  operation  of  NAFINSA. 
TAMSA  received  short-term  loans  at 
interest  rates  less  than  those  for 
comparable  commercially  available 
loans  from  NAFINSA  during  the  period 
of  investigation.  Because  we  have  no 
evidence  on  the  record  that  these  loans 
are  not  limited  to  a  specific  industry, 
group  of  industries,  or  to  companies  in 
specific  regions,  we  preliminarily 
determine  that  these  loans  confer  a 
bounty  or  grant. 

We  used  the  national  average 
commercial  rate  as  the  benchmark  for 
short-term  peso-denominated 
borrowing.  For  this  purpose,  we  chose 
the  same  rate  we  chose  for  the  FOMEX 
loans  to  producers.  These  rates  are  the 
weighted  averages  of  the  rates  charged 
by  commercial  banks  on  peso  loans. 

We  determined  the  benefits  from 
these  loans  based  on  a  comparison  of 
the  cost  of  the  NAFINSA  financing  and 
the  cost  of  comparable  commercially 
available  loans.  We  allocated  the 
benefit  received  over  TAMSA's  total 
sales  during  the  period  for  which  we  are 
measuring  subsidization.  On  this  basis, 
we  calculated  a  bounty  or  grant  in  the 
amount  of  0.02  percent  ad  valorem. 

B.  Preferential  Federal  Tax  Credits 
(CEPROH) 

CEPROFIs  are  tax  credits  used  to 
promote  National  Development  Plan 
(NOP)  goals,  which  include  increased 
employment,  encouragement  of  regional 
decentralization,  and  industrial 
development,  particulariy  of  small-  and 
medium-sized  firms.  CEPROFI  tax 
credits  are  granted  for  investments  in 
plant  and  equipment  and  for  certain 
payments  relating  to  increased 
employment  and  wages.  The  value  of 
the  tax  credits  are  estabhshed  as  a 
percentage  of  the  investment  made. 
Certain  types  of  investments  receive 
higher  percentage  tax  credits  than  do 
others. 

CEPROFI  certificates  are  tax 
certificates  of  fixed  value,  which  may  be 
used  for  a  five-year  period  to  pay 
Mexican  federal  taxes.  Certain 
CEPROFI  certificates  are  granted  for 
carrying  out  investments  in  "priority" 
industrial  activities;  others  are  available 
to  all  industries  on  equal  terms. 

Article  25  of  the  decree  authorizing 
the  issuance  of  CEPROFIs,  published  in 
the  Diario  Official  de  la  Federacion 
(Diario  Official)  on  March  6, 1979, 
requires  each  recipient  to  pay  a  4 
percent  supervision  fee.  The  4  percent 
supervision  fee  is  "paid  in  order  to 
qualify  for,  or  to  receive"  the  CEPROFIs, 
and  is  therefore  an  allowable  offset  from 
the  gross  bounty  or  grant  as  defined  by 
section  7n(6)(A)  of  the  Act. 


CEPROFs  for  the  purchase  of 
Mexican-made  capital  goods  in  the 
amount  of  5  percent  of  the  value  of  the 
good,  have  been  determined  not  to  be 
countervailable.  [See  Final  Affirmative 
Countervailing  Duty  Determination  on 
Lime  from  Mexico,  August  18, 1984). 
Therefore,  with  respect  to  the 
countervailable  CEPROFIs  for  the 
purchase  of  Mexican-made  capital 
goods,  the  benefit  to  the  recipient  is  the 
difference  between  the  20  percent 
countervailable  CEPROFI  and  the  5 
percent  non-countervailable  CEPROFI. 

The  benefit  provided  by  CEPROFIs  is 
the  amount  of  the  certificates  received 
less  both  the  amount  determined  not  to 
be  countervailable  and  the  supervision 
fee. 

TAMSA  received  CEPROFIs  for 
increased  employment  and  for 
investment  in  equipment  and  buildings. 
Because  these  types  of  CEPROFIs  are 
limited  to  a  specific  group  of  industries 
or  to  companies  located  in  specific 
regions.  We  preliminarily  determine  that 
these  CEPROFIs  confer  a  bounty  or 
grant. 

We  allocated  the  amount  of  CEPROFI 
benefits  received  during  the  period  of 
investigation  over  TAMSA's  total  sales 
of  all  products.  On  this  basis  we 
calculated  a  bounty  or  grant  of  5.04 
percent  ad  valorem. 

C.  Energy  Discounts 

Petitioners  alleged  that  OCTG 
producers  receive  discounts  on  energy 
prices  from  the  state-owned  electricity, 
oil  and  natural  gas  suppliers. 

The  program  under  which  these 
discounts  are  available  was  established 
by  a  Presidential  Decree  published  in 
the  Diario  Oficial  on  December  29. 1978. 
Based  on  a  Presidential  Decree 
published  on  June  19. 1979.  the  deadline 
for  accepting  apphcations  was 
November  30, 1982.  Those  companies 
that  qualified  prior  to  the  deadline  are 
eligible  to  receive  benefits  until 
November  30, 1988,  when  the  program  is 
due  to  expire.  The  discounts  are 
available  to  any  company  which  makes 
new  investment  and  is  located  in  the 
priority  zones. 

TAMSA  qualifies  for,  and  receives,  a 
discount  on  its  purchases  of  natural  gas. 
Because  receipt  of  these  discounts  is 
limited  to  companies  investing  in 
priority  zones,  we  preliminary  determine 
that  this  program  confers  a  bounty  or 
grant. 

We  allocated  the  amount  of  the 
discounts  received  during  the  period 
over  TAMSA's  total  sales  of  all 
products.  On  this  basis  we  calculated  a 
bounty  or  grant  of  0.24  percent  ad 
valorem. 
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II.  Program  Preliminary  Determined  Not 
to  Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  OCTG  under 
the  following  program: 

A.  Notional  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP) 

FONEP  finances  economic,  technical, 
and  feasibility  studies  for  Mexican 
firms.  Loans  to  finance  feasibility 
studies  have  been  determined  not  to 
confer  bounties  or  grants.  [See  Final 
Affirmative  Countervailing  Duty 
Determination  on  Bars  and  Shapes  from 
Mexico.  49  FR  32887). 

III.  Programs  Preliminarily  Determined 
Not  to  be  Used 

We  preliminarily  determine  that  the 
following  programs  have  not  been  used 
by  the  companies  that  manufacture, 
produce,  or  export  OCTG  in  Mexico. 
Unless  otherwise  indicated,  the  basis  for 
these  determinations  is  the  Mexican 
government's  statement  that  the 
responding  manufacturers,  producers, 
and  exporters  of  OCTG  did  not  receive 
benefits  under  these  programs. 

A.  Preferential  Financing  Programs 

1.  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX)—to  importers. 
FOMEX  may  provide  preferential 
financing  to  U.S.  importers  of  Mexican 
products. 

2.  Fund  for  Industrial  Development 
Providing  Credit  for  the  Production  of 
Exports  (FONEjf.  FONEI  grants  long- 
term  credit  for  the  creation,  expansion, 
or  moderization  of  enterprises  in 
particular  geographic  regions. 

3.  Article  94  Loans.  Under  section  11  of 
Article  94  of  the  General  Law  of  Credit 
Institutions  and  Auxiliary  Organizations 
(the  Banking  Law)  the  Bank  of  Mexico 
establishes  channels  of  credit  to 
different  sectors  of  economic  activity. 

4.  Guarantee  and  Development  Fund 
for  Medium  and  Small  Businesses 
(FOGAIN).  All  small-  and  medium-size 
businesses  may  receive  loans  under 
FOGAIN;  however,  rates  vary  according 
to  location  in  various  priority  zones 
within  Mexico. 

5.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP).  FONEP 
finances  economic,  technical,  and 
feasibility  studies  for  Mexican  firms. 
FONEP  loans  to  finance  feasibility 
studies  have  been  determined  not  to 
confer  bounties  or  grants,  see  the 
"Program  Determined  Not  to  Confer 
Bounties  or  Grants"  section  of  this 
notice.  However,  we  preliminarily 
determine  that  FONEP  financing  of 


economic  and  technical  studies  has  not 
been  used  by  the  Mexican  OCTG 
industry. 

6.  National  Fund  for  the  Development 
of  Industry  (FOMINj.  FOMIN  is  a  trust 
fund  that  funds  small-  and  Medium- 
sized  companies  through  stock 
purchases  or  loans  at  rates  below  those 
of  commercial  lending  institutions. 

B.  Accelerated  Depreciation 

Companies  may  benefit  from 
accelerated  depreciation  based  on  their 
status  as  a  priority  industry  or  their 
location  in  specific  regions  of  the 
country. 

C  Preferential  Vessel,  Freight, 
Terminal,  and  Insurance  Benefits 

Industries  in  Mexico  may  benefit  from 
rebates  or  other  discounts  on 
transportation,  storage,  and  insurance 
expenses  involved  in  exporting  products 
to  the  U.S. 

D.  Subsidized  Steel  Inputs 

The  responses  stated  that  the  only 
raw  materials  that  TAMSA  purchases 
are  purchased  from  unrelated  suppliers. 
Without  relationship  between  the 
purchaser  and  the  supplier,  we  have  no 
reason  to  believe,  nor  is  there  any 
evidence  of  a  pass  through  of  subsidies. 
Therefore,  we  preliminarily  determine 
that  this  program  is  not  used. 

E.  Trust  for  Industrial  Parks.  Cities,  and 
Commercial  Centers  (FIDEIN) 

FIDEIN  is  aimed  at  developing 
industrial  parks  and  cities. 

F.  Government  Financed  Technology 
Development 

The  National  Development  Program 
may  assist  industries  in  Mexico  through 
prants  for  the  purchase  of  technology  for 
new  plants. 

IV.  Program  for  Which  More 
Information  Is  Needed 

We  preliminarily  determine  that  more 
information  is  needed  with  regard  to  the 
following  program: 

A.  Port  Facilities 

Petitioners  allege  that  the  Mexican 
OCTG  industry  benefits  from  the 
preferential  use  of  Mexican  port 
facilities.  The  responses  stated  that, 
although  TAMSA  does  export  through 
the  Port  of  Veracruz,  they  do  not  receive 
or  benefit  from  any  type  of  preferential 
port  charges. 

Suspension  of  liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  oil  country  tubular  goods 


from  Mexico  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  for  each  such  entry  of  diis 
merchandise  in  the  amount  of  5.85 
percent  ad  valorem.  This  suspension 
will  remain  in  effect  until  further  notice. 

Verificatian 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  data  used  in 
making  our  final  determination. 

Public  Commmt 

In  accordance  with  {  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  ICWM  ajn. 
on  October  4. 1984.  at  the  U.S. 
Depfirtment  of  Commerce,  Room  1851, 
14th  Street  smd  Constitution  Avenue. 
NW.,  Washington.  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assisttirrt  Secretary  for  Import 
Administration,  Room  3099B,  at  \he 
above  address  within  10  days  of  this 
notice's  publication.  Request  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  additon,  pre-hearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  27, 1984.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  355.34, 
within  30  days  of  this  notice's 
pubhcation,  at  the  above  address  and  in 
at  least  10  copies. 

Dated;  September  a.  1984. 

Alan  F.  Hofanar. 

Deputy  Assistant  Secretary  for  Import 
.4  dminiatration. 

iFR  Doc  S4-241(n  Filed  »-t1-M  8:44  am) 
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Potaesium  Chtoride  From  the 
Democratic  Republic: 
Determination  of  Salee  at 
Fair  Value 


Than 


aoency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

SUMMAinr:  We  have  preliminarily 
determined  that  potassium  chloride 
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(potash]  from  the  German  Democratic 
Republic  (GDR)  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination,  and  we  have 
directed  the  U.S.  Customs  Service  to 
suspend  the  liquidation  of  all  entries  of 
the  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  or  bond  for  each  such 
entry  in  an  amount  equal  to  112.17 
percent  of  the  ex-factory  value  of  the 
merchandise.  If  this  investigation 
proceeds  normally,  we  will  make  a  final 
determination  by  November  20, 1984. 
EFFBCnvE  DATE:  September  12. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Crowe,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230;  Telephone  (202)  377-4087. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  potash  from  the  GDR  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  We  have 
preliminarily  determined  the  weighted- 
average  margin  of  sales  at  less  than  fair 
value  to  be  112.17  percent. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  November  20, 1984. 

Case  History 

On  March  30, 1984,  we  received  a 
petition  from  counsel  for  AMAX 
Chemical.  Incorporated  and  Kerr-McGee 
Chemical  Corporation  filed  on  behalf  of 
the  domestic  producers  of  potash.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  our  regulations  (19  CFR 
353.36),  the  petitioners  alleged  that 
impwrts  of  potash  from  the  GDR  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  the  Act  and  that 
these  imports  materially  injure  or 
threaten  material  injury  to  a  United 
States  industry.  After  reviewing  the 
petition,  we  determined  that  it  contained 
sufficient  grounds  upon  which  to  initiate 
an  antidumping  investigation.  We 
noUfied  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  April 
18. 1984  (49  FR  18004).  On  May  14. 1984, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
potash  are  materially  injuring  a  U.S. 
industry. 


On  April  27, 1984,  a  questionnaire  was 
presented  to  the  government  of  the  GDR. 
On  June  5, 1984.  we  received  a  response 
from  Kali  Bergbau.  the  state  controlled 
producer  of  potash  in  the  GDR.  As 
discussed  under  the  "Foreign  Market 
Value"  section  of  this  notice,  we  have 
preliminarily  determined  that  the  GDR 
is  a  state-controlled-economy  country 
for  the  purpose  of  this  investigation. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  potassium  chloride, 
otherwide  known  as  muriate  of  potash, 
as  currently  provided  for  in  item  480.50 
of  the  Tariff  Schedules  of  the  United 
States. 

Because  Kali  Bergbau  accounted  for 
all  exports  of  this  merchandise  to  the 
United  States,  we  limited  our 
investigation  to  that  firm.  We 
investigated  all  sales  of  potash  for  the 
period  October  1, 1983.  through  March 
31, 1984. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772  of  the  Act 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  sales  by  Kali 
Bergbau  because  the  merchandise  was 
sold  to  unrelated  purchasers  prior  to  its 
importation  into  the  United  States. 

We  calculated  the  purchase  based  on 
the  f.o.b.  price  to  unrelated  purchasers. 
We  made  deductions  for  foreign  inland 
freight  brokerage,  and  loading  charges. 

In  accordance  with  the  policy  set  forth 
in  our  recent  final  determination  in  the 
investigation  of  carbon  steel  wire  rod 
from  Poland  (49  FR  29434,  July  20,  1984) 
we  based  these  deductions  on  charges 
in  a  non-state-controlled-economy 
country.  The  country  we  used  in  this 
investigation  was  the  Federal  Republic 
of  Germany  (FRG).  We  used  costs  in  the 
FRG  for  the  reasons  stated  below  in  the 
"Foreign  Market  Value"  section. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act  we  used  prices  of  potash  sold  in 
the  home  market  of  the  FRG  to 
determine  foreign  market  value.  This  is 
because  petitioners  alleged  that  the 
GDR  is  a  state-controlled-economy 
country  and  that  sales  of  the  subject 
merchandise  from  that  country  do  not 
permit  a  determination  of  foreign  market 
value  under  section  773(a).  After  an 
analysis  of  the  GDR's  economy,  and 


consideration  of  the  briefs  submitted  by 
the  parties,  we  have  preliminarily 
concluded  that  the  GDR  is  a  state- 
controlled-economy  country  for 
purposes  of  this  investigation.  Basic  to 
our  decision  on  this  issue  is  the  fact  that 
the  central  government  of  the  GDR 
strictly  controls  the  prices  and  levels  of 
production  of  the  fertilizer  industry,  as 
well  as  the  internal  pricing  of  the  factors 
of  production. 

As  a  result,  section  773(c)  of  the  Act 
requires  us  to  use  prices  or  the 
constructed  value  of  such  or  similar 
merchandise  in  a  "non-state-controlled- 
economy"  country.  Our  regulations 
establish  a  preference  for  foreign  market 
value  based  upon  sales  prices.  They 
further  stipulate  that  to  the  extent 
possible,  we  should  determine  sales 
prices  on  the  basis  of  prices  in  a  "non- 
state-controlled-economy"  country  at  a 
stage  of  economic  development 
comparable  to  the  country  with  the 
state-controlled-economy. 

After  an  analysis  of  countries 
producing  potash,  we  determined  that 
the  FRG  would  be  th*  most  appropriate 
surrogate.  However,  we  have  been 
unable  to  develop  actual  prices  for 
potash  in  the  FRG  prior  to  the 
preliminary  determination. 

Therefore,  pursuant  to  §  353.8(a)(1)  of 
our  regulations,  we  based  foreign 
market  value  on  average  home  market 
price  list  prices,  during  the  period  under 
investigation,  for  the  only  producer  of 
potash  in  the  FRG.  We  made  deductions 
for  inland  freight,  based  upon  the 
petitioner's  estimate  of  the  average 
distance  to  purchasers  in  the  FRG,  and 
for  a  discount  for  prompt  payment  as 
shown  on  the  price  list.  We  made  an 
adjustment  for  differences  in  the 
potassium  oxide  (K20)  content  of  the 
potash  sold  in  the  FRG.  which  contains 
50  percent  K20.  and  that  exorted  from 
the  USSR,  which  contains  60  percent 
K20.  In  making  this  adjustment  we  used 
the  relative  percentages  of  K20  in  the 
potash  sold  in  both  markets  to 
determine  the  difference  in  market  value 
of  the  merchandise  as  authorized  by 
§  353.16  of  our  regulations. 

In  the  absence  of  information 
concerning  actual  sales  in  the  FRG.  we 
made  no  circumstance  of  sale 
adjustments  in  reaching  this  preliminary 
determination.  In  addition,  counsel  for 
the  respondent  asserted  that  the 
producer  in  the  FRG  grants  discounts 
from  the  price  list  prices  and  that  the 
listed  prices  are  for  a  different  level  of 
trade  than  for  GDR  sales  to  the  United 
States.  However,  we  do  not  have 
adequate  information  on  which  to  make 
a  deduction  for  the  reported  discounts  or 
to  adjust  for  a  difference  in  the  level  of 
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trade.  We  will  seek  further  information 
on  sales  in  the  FRC,  including  possible 
circumstance  of  sale  and  level  of  trade 
adjustments,  for  the  fmal  determination. 

Verification 

We  will  verify  all  data  used  in 
reaching  the  final  determination  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d]  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  potash  from 
the  GDR  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price,  which  was  112.17  percent 
of  the  ex-factory  value.  This  suspension 
of  Uquidation  will  remain  in  effect  until 
further  notice. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  we  make  our 
preliminary  affirmative  determination, 
or  45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  S  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  2:00  p.m.  on  October  4, 
1984,  at  the  U.S.  Department  of 
Commerce,  room  4830, 14th  Street  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  3099B,  at  the  above  address 


within  10  days  of  this  notice's 
publication.  Requests  should  contain;  (1) 
The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  27, 1984.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.46. 
within  30  days  of  publication  of  this 
notice,  at  the  above  address  in  at  least 
10  copies. 

Dated:  September  6, 1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration 

|FR  Doc.  S4-2410S  Filed  B-ll-M.  «.'«&  un| 
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(A-508-402] 

Potassium  Chloride  From  Israel; 
Preliminary  Determination  of  Sales  at 
Not  Less  Than  Fair  Value 

AQENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  potassium  chloride  from  Israel  is 
not  being,  nor  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination. 

If  this  investigation  proceeds 
normally,  we  will  make  a  finad 
determination  by  November  20, 1984. 
EFFECnvi  DATE:  September  12, 19S4. 
FOR  FURTHER  INFORMATION  CONTACT 
John  R.  Brinkmann,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  D.C.  20230,  telephone:  (202) 
377-4929. 
8UPPUEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  there 
is  no  reasonable  basis  to  believe  or 
suspect  that  potassium  chloride  from 
Israel  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  ^an  fair  value, 
as  provided  in  section  733  of  the  Tariff 
Act.  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  We  found  that  the  United 
States  price  of  potassium  chloride  from 
Israel  exceeded  the  foreign  market  value 
on  approximately  95  percent  of  all  sales 


of  this  product.  The  weighted-average 
margin  for  the  Dead  Sea  Works,  Ltd 
(DSW)  was  O.oe  percent  which  is  de 
minimis. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  November  20, 1964. 

Case  History 

On  March  29, 1984.  we  received  a 
petition  filed  by  AMAX  Chemicals  Inc.. 
Lakeland,  Florida,  and  Kenr-McGee 
Chemical  Corporation,  Oklahoma  City, 
Oklahoma,  on  behalf  of  U.S.  producers 
of  potassium  chloride  who  represent  a 
major  portion  of  that  industry.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  our  regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  the  subject  merchandise  from  Israel 
are  being,  or  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  notified 
the  ITC  of  our  action  and  initiated  such 
an  investigation  on  April  18, 1984  (49  FR 
18005).  On  May  14, 1984,  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  potassium 
chloride  from  Israel  are  materially 
injuring  a  U.S.  industry  (49  FR  21813). 

We  presented  a  questionnaire 
crnceming  the  allegations  to  DSW,  the 
only  known  Israeli  producer  of 
potassium  chloride,  in  Washington,  D.C. 
on  April  24, 1984,  and  requested  a 
response  by  May  23, 1984.  In  a  letter 
dated  May  3, 1964,  DSW  requested  an 
extension  until  )ime  6  to  submit  its 
response.  We  granted  an  extension  until 
June  6  and  on  that  date  we  received  a 
response  from  DSW. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  potassium  chloride, 
currentiy  provided  for  under  item 
480.5000  of  4he  Tariff  Schedules  of  the 
United  States  Annotated.  Since  DSW  is 
the  sole  Israeli  manufacturer  of  this 
merchandise  we  limited  our 
investigation  to  this  one  firm.  We 
investigated  100  percent  of  sales  of  this 
merchandise  by  DSW  to  the  United 
States  during  the  period  October  1, 1963, 
through  March  31. 1984. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  mechandise  in  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  mariiet  value. 
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Since  we  found  that  the  Israeli  home 
market  prices  were  constantly  adjusted 
upward  to  reflect  the  high  rate  of 
inflation  in  Israel  during  the  period  of 
investigation,  we  calculated  a  foreign 
market  value  for  each  month  of  the 
period  of  investigation.  We  then  made 
our  fair  value  comparisons  using  the 
appropriate  monthly  foreign  market 
value. 

United  States  Price 

As  provided  in  section  772(c).  of  the 
Act,  we  used  the  exporter's  sale  price  of 
the  subject  merchandise  to  represent  the 
United  States  price  for  sales  by  DSW 
because  the  merchandise  was  first  sold 
to  unrelated  purchasers  after 
importation  into  the  United  States.  We 
calculated  the  exporter's  sales  price 
based  on  the  F.O.B.  bulk  unpacked  price 
to  United  States  purchasers.  We  made 
deductions  from  the  gross  price  to 
unrelated  purchasers,  where 
appropriate,  for  Israeli  inland  freight, 
U.S.  and  Israeli  brokerage  fees, 
commissions,  credit  expenses,  ocean 
freight,  marine  insurance  and  United 
States  warehousing.  The  United  States 
warehousing  deduction  was  calculated 
based  on  the  best  information  available 
to  the  Department.  We  have  requested 
from  DSW,  and  we  utilize  in  our  final 
determination,  information  on 
warehousing  as  well  as  other  expenses 
occurred  in  the  United  States  by  or  for 
the  account  of  DSW. 

Foreign  Market  Value 

In  accordance  with  section 
773(a){l){A)  of  the  Act.  we  calculated 
foreign  market  value  based  on  DSWs 
home  market  prices.  DSW  made 
sufficient  sales  of  potassium  chloride  in 
the  Israeli  home  market  to  form  a  basis 
for  fair  value  comparisons.  Since  the 
vast  majority  of  DSW's  home  market 
sales  were  made  in  U.S.  dollars  all  home 
market  sales  not  so  made  were 
converted  to  U.S.  dollars  prior  to 
calculating  foreign  market  value. 
Accordingly,  all  deductions  and 
adjustments  to  home  market  sales  which 
had  been  caloilated  in  Israeli  shekels 
were  converted  to  United  States  dollars. 
All  currency  conversions  of  Israeli 
shekels  to  U.S.  dollars  for  home  market 
sales  were  made  in  accordance  with 
i  353.56(a)  of  the  Commerce  regulations 
using  the  certified  daily  exchange  rates. 

We  calculated  foreign  market  value 
by  deducting  from  the  gross,  packed 
F.O.B.  ex-works  or  Dimona  prices  to 
unrelated  purchasers  the  following 
items,  where  appropriate:  packing, 
inland  freight,  credit  expense,  and 
commissions.  We  did  not  allow  a 
claimed  adjustment  under  S  353.15(c)  for 
home  market  indirect  selling  expenses 


since  we  have  no  information  on 
indirect  selling  expenses  in  the  United 
States  market.  To  the  extent  additional 
information  reveals  indirect  selling 
expenses  in  the  U.S.  market,  we  will 
adjust  foreign  market  value  for  indirect 
selling  expenses  up  to  the  amount  of 
such  expenses  in  the  U.S.,  in  accordance 
with  S  353.15(c)  of  the  Regulations. 

Verification 

In  accordance  with  section  773(a)  of 
the  Act,  we  will  verify  all  information 
used  in  making  our  final  determination. 

rrc  Notification 

In  accordance  with  733(f)  of  the  Act, 
we  will  notify  the  ITC  of  our 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  §  353.47).  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  2:00  p.m. 
on  October  3, 1984.  at  the  United  States 
Department  of  Commerce,  Conference 
Room  3708, 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  3099,  at  the  above 
address  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number:  (2)  the 
number  of  participants;  (3)  the  reason 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by 
September  26, 1984.  Oral  presentations 
will  be  bmited  to  issues  raised  in  the 
briefs.  All  written  view  should  be  filed 
in  accordance  with  19  CFR  353.46  within 
30  days  of  publication  of  this  notice,  at 
the  above  address  and  at  least  10 
copies. 

Dated;  September  6,  1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  «4-:4100  Fil«d  9-11-84:  8:45  sm| 
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action:  Notice. 


[A-508-402] 

Potassium  CNoride  From  Spain; 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 


summary:  We  have  preliminarily 
determined  that  potassium  chloride  from 
Spain  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  potassium 
chloride  from  Spain  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  such 
entry  in  amounts  equal  to  43.65  percent. 
If  this  investigation  proceeds  normally, 
we  will  make  a  final  determination  by 
November  20, 1984. 
EFFECTIVE  DATE:  September  12, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Wilson.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230.  telephone:  (202) 
377-5288. 

SUPPlfMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  potassium  chloride  from  Spain  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
1930,  as  amended  (19  U.S.C.  1673b)  (the 
Act).  We  have  preliminarily  determined 
the  weighted-average  margin  of  sales  at 
less  than  fair  value  to  be  43.65  percent. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  November  20, 1984. 

Case  History 

On  March  29, 1984,  we  received  a 
petiUon  filed  by  AMAX  Chemicals  Inc.. 
Lakeland.  Florida,  and  Kerr-McGee 
Chemical  Corporation,  Oklahoma  City, 
Oklahoma,  on  behalf  of  U.S.  producers 
of  potassium  chloride  who  represent  a 
major  portion  of  that  industry.  In 
compliance  with  the  filing  requirements 
of  5  353.36  of  our  regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  the  subject  merchandise  from  Spain 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  notified 
the  rrc  of  our  action  and  initiated  such 
an  investigation  on  April  18, 1984  (49  FR 
18005).  On  May  14, 1984,  the  ITC 
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determined  that  there  is  a  reasnable 
indication  that  imports  of  potassium 
chloride  from  Spain  are  materially 
injuring  a  U.S.  industry  (49  FR  21813). 

We  presented  a  questionnaire 
concerning  the  allegations  to  Comercial 
de  Potasas,  S.A.  (COPSA),  the  only 
known  Spanish  exporter  of  potassium 
chloride,  in  Madrid,  on  May  7, 1984.  and 
requested  a  response  by  June  8. 1984.  On 
June  14. 1984,  we  received  a  response 
from  COPSA. 

Scope  of  Investigation  ' 

The  product  covered  by  this 
investigation  is  potassium  chloride, 
currently  provided  for  under  item 
480.5000  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  Since  COPSA 
18  the  sole  Spanish  exporter  of  this 
merchandise  we  limited  our 
investigation  to  this  one  firm.  We 
investigated  100  percent  of  sales  of  this 
merchandise  by  COPSA  to  the  United 
States  during  the  period  October  1, 1983, 
through  March  31. 1984. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772  of  the  Act, 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  sales  by  COPSA. 
because  the  merchandise  appears  to  be 
sold  to  unrelated  purchasers  prior  to  its 
importation  into  the  United  States.  We 
will  seek  for  purposes  of  our  final 
determination  additional  information 
concerning  when  these  transactions  take 
place.  We  calculated  this  price  based  on 
the  FOB,  C&F  or  CIF  unpacked  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 
Spanish  brokerage  fees,  ocean  freight, 
and  marine  insurance. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  calculated 
foreign  market  value  based  on  COPSA's 
home  market  prices.  COPSA  m.ade 
sufficient  sales  of  potassium  chloride  in 
the  Spanish  home  market  to  form  a 
basis  for  fair  value  comparisons.  We 
calculated  home  market  prices  on  the 
basis  of  the  unpacked,  ex-mine  price  to 
unrelated  purchasers.  In  accordance 
with  §  353.15  of  our  regulations  (19  CFR 
353.15),  we  made  a  circumstance  of  sale 
adjustment  for  differences  in  credit 
terms.  We  also  adjusted,  where 
appropriate,  for  the  differences  between 


the  commissions  on  sales  to  the  United 
States  and  indirect  selling  expenses  in 
the  home  market  used  as  an  offset  to 
United  States  commissions  in 
accordance  with  19  CFR  353.15(c).  We 
will  also  seek  additional  information 
concerning  sales  in  the  home  market. 

Verification 

In  accordance  with  section  773(a)  of 
the  Act,  we  will  verify  information  used 
in  making  our  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  potassium 
chloride  from  Spain  which  are  entered. 
or  withdrawn,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average 
amounts  by  which  the  foreign  market 
value  of  the  merchandise  exceeded  the 
United  States  price,  which  was  43.65 
percent.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  proWdes  that  "(n)o 
product .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(a)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Accordingly,  if  a  level  of  export 
subsidies  is  determined  in  the  final 
countervailing  duty  determination  on 
potassium  chloride  from  Spain,  it  will  be 
subtracted  from  the  dumping  margins  for 
deposit  or  bonding  purposes. 

rrC  NotificaUon 

In  accordance  with  section  773(f]  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinatim.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  wither  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Public  Comment 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47),  if 


requested,  we  will  hold  a  pubUc  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  A.M. 
on  October  3, 1964  at  the  United  States 
Department  of  Commerce.  Conference 
Room  4830. 14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  D.C.  2023a 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Adininistration.  Room  3099.  at  the  above 
address  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants;  (3)  the  reason 
for  attending-,  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by 
September  20. 1984.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.40. 
within  30  days  of  publication  of  this 
notice,  at  the  above  address  and  in  at 
least  10  copies. 

Dated:  September  6, 1984. 

AUn  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  M-MOOB  PUwJ  »-11-M:  8:45  un] 
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[A-461-402] 

Potassium  Chloilde  From  ttte  Union  of 
Soviet  Socialist  Republics:  Preliminary 
Determination  of  Sales  at  Lees  TTian 
Fair  Value 

aoency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  potassium  chloride 
(potash)  from  the  Union  of  Soviet 
Socialist  Republics  (USSR)  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination, 
and  we  have  directed  the  U.S.  Customs 
Service  to  suspend  the  Uquidation  of  all 
entries  of  the  subject  merchandise  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  pubhcation  of  this  notice  and 
to  require  a  cash  deposit  or  bond  for 
each  such  entry  in  an  amount  equal  to 
187.03  percent  of  the  ex-factory  value  of 
the  merchandise.  If  this  investigation 


FMlml 


/  Vol  40.  No.  178  /  Wednesday.  September  12.  1984  /  Notices 


proceeda  normally,  we  will  make  a  final 
detennination  by  November  20. 1984. 
ECnvi  DATE  September  12. 1984. 
MTMOI  MPOMMTWN  contact: 
Frank  Crowe,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitition  Avenue,  NW..  Washington, 
aC.  20230;  Telephone:  (202)  377-4087. 
SUfPtBiPfTARY  INfOWMATIOM; 

Preliminary  Detenninatioo 

We  have  preliminarily  determined 
that  potash  from  the  USSR  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  We  have 
preliminarily  determined  the  weighted- 
average  margin  of  sales  at  less  than  fair 
value  to  be  187.03  percent. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
detennination  by  November  2C,  1984. 

Case  History 

On  March  30, 1984,  we  received  a 
petition  from  counsel  for  AMAX 
Chemical,  Incorporated  and  Kerr-McGee 
Chemical  Corporation  filed  on  behalf  of 
the  domestic  producers  of  potash.  In 
compliance  with  the  filing  requirements 
of  i  353.36  of  our  regulations  (19  CFR 
353.36),  the  petitioner  alleged  that 
imports  of  potash  from  the  USSR  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  and  that  these  imports  materially 
injure  or  threaten  material  injury  to  a 
United  States  industry.  After  reviewing 
the  petition,  we  determined  that  it 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  investigation. 
We  notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  April 
18  1984  (49  FR  18004).  On  May  14, 1984. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
potash  are  materially  injuring  a  U.S. 
industry. 

On  April  27, 1984.  a  questionnaire  was 
presented  to  the  government  of  the 
USSR.  On  July  13, 1984,  we  received  a 
response  from  V/O  Sojuzpromexport, 
the  state  owned  producer  of  potash  in 
the  USSR.  As  discussed  under  the 
"Foreign  Market  Value"  section  of  this 
notice,  we  have  preliminarily 
determined  that  the  USSR  is  a  state- 
controUed-economy  country  for  the 
purpose  of  this  investigation. 

Scope  of  InvestigatioD 

The  merchandise  covered  by  this 
investigation  is  potassium  chloride, 
otherwise  known  as  muriate  of  potash. 


as  currently  provided  for  in  item  480.50 
of  the  Tariff  Schedules  of  the  United 
States. 

Because  V/O  Sojuzpromexport, 
accounted  for  all  exports  of  this 
merchandise  to  the  United  States,  we 
limited  our  investigation  to  that  firm. 
We  investigated  all  sales  of  potash  for 
the  period  October  1, 1983,  through 
March  31, 1984. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772  of  the  Act, 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  for  sales  by  V/O 
Sojuzpromexport  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  info 
the  United  States. 

We  calculated  the  purchase  price 
based  on  the  f.o.b.  price  to  unrelated 
purchasers.  We  made  deductions  for 
foreign  inland  freight,  brokerage,  and 
loading  charges. 

In  accordance  with  the  policy  set  forth 
in  our  recent  final  determination  in  the 
investigation  of  carbon  steel  wire  rod 
from  Poland  (49  FR  29434,  July  20, 1984) 
we  based  these  deductions  on  charges 
in  a  non-state-controlled-economy 
country.  We  based  the  brokerage  and 
loading  deductions  upon  costs  in  the 
Federal  Republic  of  Germany  (FRG).  We 
used  costs  in  the  FRG  for  the  reasons 
stated  below  in  the  "Foreign  Market 
Value"  section.  However,  because 
inland  freight  costs  were  not  available 
in  the  FRG  for  distances  comparable  to 
those  related  to  shipments  from  the 
USSR,  we  based  the  deduction  for 
inland  freight  on  freight  rates  within 
Canada,  the  next  most  appropriate 
surrogate  country  with  rates  for 
comparable  distances. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  used  prices  of  potash  sold 
the  home  market  of  the  FRG  to 
determine  foreign  market  value.  This  is 
because  petitioners  alleged  that  the 
USSR  is  a  state-controUed-economy 
country  and  that  sales  of  the  subject 
merchandise  from  the  country  do  not 
permit  a  detennination  of  foreign  market 
value  under  section  773(a).  After  an 
analysis  of  the  USSR's  economy,  and 
consideration  of  the  briefs  submitted  by 
the  parties,  we  have  preliminarily 
concluded  that  the  USSR  is  a  state- 
controUed-ecoaomy  country  for 


purposes  of  this  investigation.  Basic  to 
our  decision  on  this  issue  is  the  fact  that 
the  central  government  of  the  USSR 
strictly  controls  the  prices  and  levels  of 
production  of  the  fertilizer  industiv,  as 
well  as  the  internal  pricing  of  the  factors 
of  production. 

As  a  result,  section  773(c)  of  the  Act 
requires  us  to  use  prices  or  the 
constructed  value  of  such  or  similar 
merchandise  in  a  "non-state-controlled- 
economy"  country.  Our  regulations 
establish  a  preference  for  foreign  market 
value  based  upon  sales  prices.  They 
further  stipulate  that,  to  the  extent 
possible,  we  should  determine  sales 
prices  on  the  basis  of  prices  in  a  "non- 
state-controlled-economy"  country  at  a 
stage  of  economic  development 
comparable  to  the  country  with  the 
state-controUed-economy. 

After  an  analysis  of  countries 
producing  potash,  we  determined  that 
the  FRG  would  be  the  most  appropriate 
surrogate.  However,  we  have  been 
unable  to  develop  actual  prices  for 
potash  in  the  FRG  prior  to  the 
preliminary  determination. 

Therefore,  pursuant  to  S  353.8(a)(1)  of 
our  regulations,  we  based  foreign 
market  value  on  average  home  market 
price  list  prices,  during  the  period  under 
investigation,  for  the  only  producer  of 
potash  in  the  FRG.  We  made  deductions 
for  inland  freight,  based  upon  the 
petitioner's  estimate  of  the  average 
distance  to  purchasers  in  the  FRG,  and 
for  a  discount  for  prompt  payment 
established  by  the  price  list.  We  made 
an  adjustment  for  differences  in  the 
potassium  oxide  (K20)  content  of  the 
potash  sold  in  the  FRG,  which  contains 
50  percent  K20,  and  that  exported  from 
the  USSR,  which  contains  60  percent 
K20.  In  making  this  adjustment,  we  used 
the  relative  percentages  of  K20  in  the 
potash  sold  in  both  markets  to 
determine  the  difference  in  market  value 
of  the  merchandise  as  authorized  by 
S  353.16  of  our  regulations. 

In  the  absence  of  information 
concerning  actual  sales  in  the  FRG,  we 
made  no  circumstance  of  sale 
adjustments  in  reaching  this  preliminary 
determination.  In  addition,  counsel  on 
behalf  of  the  respondent  requested 
certain  allowances  for  physical 
differences  in  the  merchandise  related 
to  the  importers'  cost  of  processing  non- 
standard particle  sizes  found  in  the 
potash  from  the  USSR.  However,  we  do 
not  have  an  adequate  basis  on  which  to 
make  such  an  adjustment  for  this 
determination.  We  will  seek  further 
information  on  sales  in  the  FRG, 
including  possible  circumstance  of  sale 
adjustments,  and  information  on 
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physical  differences  in  the  merchandise 
for  the  final  determination. 

Verification 

We  will  verify  all  data  used  in 
reaching  the  Final  determination  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  potash  from 
the  USSR  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price,  which  was  187.03  percent 
of  the  ex-factory  value.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 

FTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
invesitgation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to  a  U.S.  industry  before 
the  later  cf  120  days  after  we  make  our 
preliminary  affirmate  determination,  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  S  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10  a.m.  on  October  4. 
1984,  at  the  U.S.  Department  of 
Commerce,  room  4830, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  3099B,  at  ^e  above  address 
within  10  days  of  this  notice's 
publication.  Requests  should  contain:  (1) 


The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants:  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  isues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
September  27, 1984.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.48, 
within  30  days  of  publication  of  this 
notice,  at  the  above  address  in  at  least 
10  copies. 

Dated:  September  6, 1984. 

Alan  F.  Holmer, 

Deputy  Assis  tant  Secretary  for  Import 
Adminislraticn. 

[FR  Doc  84-24101  Filed  ft-11-M:  8:48  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  UmK  for  Certain 
Cotton,  Wool  and  Man-Mad«  Rber 
Apparel  Products  Produced  or 
Manufactured  in  Mauritius 

September  7, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CICA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
pubUshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
13, 1984.  For  further  information  contact 
James  Nader,  International  Trade 
Specialist  (202)  377-4212. 

Badcground 

On  October  3. 1983  a  CITA  directive 
was  published  in  the  Federal  Register 
(48  FR  45143)  which  established  a  group 
limit  of  115.500  dozen  for  cotton,  wool 
and  man-made  fiber  knitwear  apparel 
products  in  Categories  338,  339,  345.  438, 
445.  446,  638,  639.  645,  and  646,  produced 
or  manufactured  in  Mauitius  and 
exported  during  the  twelve-month 
period  which  began  on  October  1, 1983 
and  extends  through  September  30, 1984. 
The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
October  2  and  5, 1981  between  the 
Governments  of  the  United  States  and 
Mauritius  provides  for  the  borrowing  of 
yardage  from  the  following  year's  limit 
(carryforward),  with  the  amount  used 
being  deducted  from  the  limit  in  the 
following  year.  Under  the  terms  of  the 
bilateral  agreement  and  at  the  request  of 
the  Government  of  Mauritius,  the 
Government  of  the  United  States  is 
increasing  the  group  limit  for  knitwear 


apparel  from  115.000  dozen  to  123,060 
dozen. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
pubhshed  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55708).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  sa  1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16, 1984  (49  FR  28754). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

September  7, 1984. 

Committee  for  the  Implammtatlon  of  Tnctila 
A^oaments 

Commissioner  of  Customs,  Department  of  the 
Treasury,  Washington,  DC.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel  the  directive  of 
September  28, 1983,  which  estabUshed  an 
import  restraint  limit  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
which  l>egan  on  Octot>er  1, 1983. 

ElffecUve  on  September  13, 1984,  paragraph 
one  of  the  directive  of  September  26, 1983  is 
hereby  amended  to  increase  the  group  limit 
established  for  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  338,  339, 
345,  43a  445,  446,  636,  639.  645,  and  646,  to 
123,050  doxen.> 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  tliat 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553. 

Sincerely, 
Waltw  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  »4-24ias  PUed  »-11-M  8  42  un) 
BILUNQ  COOC  M10-0n-M 


DEPARTMENT  OF  DEF^KSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  aa  1984. 

The  USAF  Scientific  Advisory  Board 
Weapons  and  Concepts  Panel  of  the  Ad 
Hoc  Committee  on  Options  for  Attack  of 
Strategic  Relocatable  Targets  will  meet 
at  Lawrence  Livermore  National 
Laboratory,  Livermore,  California,  on 
October  9, 1984  from  8:30  a.m.  to  5KX) 
p.m.  The  subpanel  will  meet  to  hold 
classified  disctusions  on  weapons  and 
concepts  for  strategic  relocatable 


'The  rMtraint  Unit  bat  not  baen  adlwtad  to 
reflect  any  tanports  ascpotled  aftar  SaplaBbar  IOl 
tws. 
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targets.  Since  the  discussions  will  be 
classified  the  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  Title  5.  United  States  Code, 
specifically  subparagraph  (1)  thereof. 
For  further  information  contact  the 
ScientiBc  Advisory  Board  Secretariat  at 
(202)  eQ7-4811. 
Hairy  C  Waters, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  •4-aW4e  Filed  »-n-84.  a:4S  »nij 
MLUNQ  COOC  M1»-01-« 


DEPARTMENT  OF  EDUCATION 

Fund  for  ttie  hnprovement  of 
Postsecondary  Education  Application; 
Comprehensive  Program  for  Fiscal 
Year  1965 

AOCNCY:  Department  of  Education. 
action:  Application  Notice  for 
Comprehensive  Program  for  Fiscal  Year 
1985. 


Preapplications  and  applications  are 
invited  for  new  awards  under  the 
Comprehensive  Program  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education. 

Under  the  Comprehensive  Program 
the  Secretary  awards  grants  to 
institutions  of  prostsecondary  education 
and  other  public  and  private  educational 
institutions  and  agencies  for  the  purpose 
of  improving  postsecondary  educational 
opportunities. 

Authority  for  this  program  is 
contained  in  Title  X  of  the  Higher 
Education  Act.  as  amended.  (20  U.S.C. 
1135) 

Closing  Dates  for  Transmittal  of 
Preapplications  and  Applications 

Preapplications  for  awards  must  be 
mailed  or  hand-delivered  by  November 
29, 1984.  Apphtations  must  be  mailed  or 
hand-delivered  by  March  19, 1985. 

Preapplications  and  Applications 
Delivered  by  Mail 

A  preapplication  or  application  sent 
by  mail  must  be  addressed  to  the 
Department  of  Education.  Application 
Control  Center,  Attention:  84.116A, 
Washington.  DC.  20202. 

To  establish  proof  of  mailing,  an 
applicant  must  show  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 


(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  a  private  metered  postmark 
or  a  receipt  that  is  not  dated  by  the  U.S. 
Postal  Service  as  proof  of  mailing.  An 
applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Preapplications  and  Applications 
Delivered  by  Hand 

A  preapplication  or  application  that  is 
hand-delivered  must  be  taken  to  the 
Department  of  Education,  Application 
Conbtjl  Center.  Attention:  84.116A.  7th 
and  D  Streets,  SW.,  Room  5673,  Regional 
Office  Building  3,  Washington,  D.C. 
20202. 

The  Secretary  will  accept  hand- 
delivered  preapplications,  and 
applications  between  8:00  a.m.  and  4:30 
p.m.  fWashington,  D.C.  time)  daily, 
except  Saturdays.  Sundays,  and  Federal 
holidays.  Preapplications  that  are  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  November  29, 1984.  Applications 
that  are  hand-delivered  will  not  be 
accepted  after  4:30  p.m.  on  March  19, 
1985.  I 

Program  Infonnation 

Type  of  Competition 

The  Secretary  supports  a  broad  range 
of  projects  that  respond  to  immediate 
problems  or  issues  in  a  variety  of 
categories  that  seek  to  improve  post 
secondary  educational  opportunities. 

Program  Priorities 

The  following  program  priorities  apply 
to  the  Comprehensive  Program  for  Fiscal 
Year  1985. 

(1)  Learning  important  and  difficult 
subjects  and  skills,  including  math, 
science,  writing,  foreign  languages, 
reasoning,  analysis,  and  problems- 
solving. 

(2)  Ensuring  access  to  post  secondary 
education  by  improving  course  and 
program  completion  rates  and  by 
increasing  and  improving  the 
articulation  between  high  school  and 
college  and  between  two-  and  four-year 
colleges. 

(3)  Providing  education  for  a  changing 
economy  by  providing  educational 
programs  and  services  for  workers, 
unemployed  individuals,  businesses, 
and  communities. 

(4)  Understanding  educational  uses 
and  implications  of  the  new 


technologies,  such  as  computers, 
television,  and  other  electronic 
communication  media. 

(5)  Improving  graduate  and 
professional  education  by  increasing 
access  to  postsecondary  educational 
institutions  at  the  graduate  level  and  by 
reforming  post-baccalaureate  programs. 

(6)  Enhancing  teacher  education  and 
cooperation  with  the  schools  by 
developing  teacher  education  programs, 
teacher  in-service  programs  and 
cooperative  programs  between  high 
schools  and  colleges. 

(7)  Strengthening  organizational 
capacities  to  improve  learning  by 
enhancing  institutional  leadership  and 
managememt,  the  abilities  of  faculty  and 
other  staff,  and  resources  and  incentives 
for  improvement. 

Under  the  Comprehensive  Program 
competition,  projects  that  do  not 
address  one  of  these  priorities  are  also 
eligible  for  support  if  they  address  other 
significant  problems  in  postsecondary 
education. 

Preapplications 

Preapplications  are  required  for  this 
competition.  They  are  reviewed  in  the 
same  manner  as  applications,  including 
review  by  independent  field  readers, 
and  are  evaluated  on  the  basis  of  the 
selection  criteria  announced  below. 

Selection  Criteria 

The  Secretary  evaluates 
preapplications  and  applications  on  the 
basis  of  the  following  selection  criteria: 

(a)  Significance  for  Postsecondary 
Education 

The  Secretary  reviews  each  proposed 
project  for  its  significance  in  improving 
postsecondary  education  by  determining 
the  extent  to  which  it  would: 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  from  existing 
practice; 

(3)  Involve  learner-centered 
improvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility 

The  Secretary  reviews  each  proposed 
project  for  its  feasibility  by  determining 
the  extent  to  which: 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 
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(2]  The  applicant  is  ca])able  of 
carrying  out  the  propoaed  project,  as 
evidenced  by — 

(i)  The  applicant's  understanding  of 
the  problem  or  need 

(ii)  The  quality  of  the  proposed  project 
design,  including  objectives,  approaches 
and  evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supphes; 

(iv)  The  quahfications  of  key 
personnel  who  would  conduct  the 
proposed  project;  and 

(v)  The  applicant's  relevant  prior 
experience. 

(3)  The  apphcant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by — 

(i)  Contribution  of  resources  by  the 
apphcant  and  by  participating 
organizations; 

(ii)  Their  prior  work  in  the  area;  and 

(iii)  Potential  for  continuation  of  the 
proposed  project  beyond  the  period  of 
the  Fund's  support  (unless  the  project 
would  be  self-terminating). 

(c)  Appropriateness  of  the  Fund's 
Support 

The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Fund  is  appropriate  in  terms  of  the 
availabihty  of  other  funding  sources  for 
the  proposed  activities. 

For  purposes  of  reviewing 
preapplications,  the  selection  criteria 
grouped  under  "signifiance"  ((a)  above) 
are  more  important  than  those  grouped 
under  "feasibility"  {(b)  above)  and 
"appropriateness"  ((c)  above).  The 
group  of  criteria  under  "feasibility"  ((b) 
above)  is  equal  in  importance  to  the 
"appropriateness"  criterion  ((c)  above). 

In  reviewing  applications,  the 
selection  criteria  (a)(1),  (a)(2),  (a)(3), 
(a)(4),  (a)(5),  (b)(1).  (b)(2),  (b)(3).  and  (c) 
are  of  equal  importance. 

In  applying  the  criteria,  the  Secretary 
first  analyzes  preapplications  and 
applications  in  terms  of  the  individual 
criteria.  The  Secretary  then  bases  the 
final  judgment  of  a  preapphcation  or 
application  on  an  overall  assessment  of 
the  extent  to  which  the  apphcation 
satisfactorily  addresses  the  selection 
criteria. 

Other  Information  to  be  Requested  from 
Applicants 

In  the  final  stage  of  the  selection 
process,  applicants  whose  apphcations 
are  being  considered  for  funding  will  be 
contacted  by  telephone  to  verify  or 
clarify  information  relevant  to  their 
applications. 


AvailabU  Fumb 

The  President  has  requested  a  funding 
level  of  $11,710,000  for  this  program  for 
Fiscal  Year  1985.  Pendhig  resohition  of 
the  final  level  of  appropriations, 
applications  are  invited  to  allow 
sufficient  time  for  their  evaluation  and 
for  the  completion  of  the  grants  process 
prior  to  the  end  of  the  fiscal  year  should 
funds  become  available.  It  is  estimated 
that  75  new  awards  ranging  from  $5,000 
to  $200,000  per  year  will  be  made. 

Since  a  bill  for  fiscal  year  1985  has  not 
been  passed,  these  are  only  estimates 
and  do  not  bind  the  Department  of 
Education  to  a  specific  number  of  grants 
or  to  the  amount  of  any  grant  unless  that 
amount  is  otherwise  specified  by  statute 
or  regulations. 

PreapplicatioD  and  Application  Forms 

Preapphcation  and  application  forms 
are  included  In  the  program  information 
package.  These  materials  will  be  sent 
directly  to  everyone  on  the  mailing  hst 
ion  the  Fund  for  the  Improvement  of 
Postsecondary  Education.  Institutions 
and  persons  not  on  this  list  can  obtain 
these  materials  from  the  Comprehensive 
Program,  Attention:  &4.116A. 
Department  of  Education,  Fund  for  the 
Improvement  of  Postsecondary 
Education.  400  Marjland  Avenue  SW. 
(Room  3100,  Regional  Office  Building  3), 
Washington.  D.C.  20202. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competitioiL 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  apphcation  content, 
reporting,  or  grantee  p>erformance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 
(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  1840- 
0514.) 

Applicable  Regulations 

The  regulations  governing  awards 
made  by  the  Fund  for  the  Improvement 
•  of  Postsecondary  Education  are 
contained  in: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75.  77.  and 
78.  with  the  exception  noted  in  34  CFR 
Part  630.4(b). 

(2)  The  regulations  in  34  CFR  Part  63a 

Further  InfonnatioD 

For  further  information  contact  the 
Fund  for  the  Improvement  of 
Postsecondary  Education,  regarding  the 
Comprehensive  Program  (B4.116A); 
Telephone:  (202)  245-809l/810a 

(20U.S.C1135) 


(Catalog  of  Fsdanl  Doneatic  AaateUnoa  No. 
84.116A.  Fund  for  the  ImprovMDcat  of 
Poataeconduy  F¥ii<^tion) 

DatMt  Septembw  4. 1964. 
TJll 


Secretary  of  Education. 

[FR  Doc  M-a«M  nhd  S-lt-M;  Mi  ■■) 


DEPARTMENT  OF  ENERGY 

BonnevflM  Power  Aoinlnletntion 

Revised  Proposed  Nonfirm  Energy 
Policy  for  Consumer  Altemeto  Fuel 
lu>sds 

AOENCY*.  Bonneville  Power 
Administi-ation  (BPA),  DOE. 

AcnON:  Notice  of  Revised  Propoaed 
Nonfirm  Energy  Pohcy  for  Consumer 
Alternate  Fuel  Loads  and  Request  for 
Comments.  BPA  File  No:  NF-lnd-i 
Responsible  Officiah  Thomas  M. 
Noguchi,  Director,  Division  of  Customer 
Service,  is  the  Responsible  Official  for 
the  development  oif  diis  pohcy. 

SUMMARV:  BPA  issued  its  Proposed 
Nonfirm  "Energy  Sales  for  Utilities' 
Industrial  Loads  on  July  12. 1983  to 
utilize  nonfinn  energy  in  a  new 
marketing  effort  aimed  at  displacing 
alternate  fuel  loads  of  industrial 
Consumers  of  BPA  utihty  customers.  As 
a  result  of  comments  received  on  the 
proposed  pohcy,  BPA  is  now  proposing 
to  expand  the  scope  of  the  poUcy 
beyond  alternate  fuel  industrial 
Consumers  to  any  end-user  alternate 
fuel  installation.  However,  this  policy 
does  not  incude  displacement  of 
cogeneration. 

This  revised  pro(>osed  pohcy  is  being 
issued  after  consideration  of  the  record 
to  date.  BPA  is  Issuing  an  Environmental 
Assessment  concurrentiy  with  this 
revised  proposed  policy.  Upon 
completion  of  the  process  required  by 
the  National  Environmental  Policy  Act 
and  after  consideration  of  comments 
received  in  response  to  this  notice,  BPA 
will  issue  its  final  policy. 

ADDRESS:  Additional  copies  of  this 
notice,  and  the  new  proposed  contract, 
and  the  Stfifi  Evaluation  of  the  Record 
on  this  pohcy  may  be  obtained  from  The 
Pubhc  Involvement  Manager,  Boimeviiie 
Power  Administration.  P.O  Box  12080. 
Portland.  Oregon  97212. 


KM  RMTHCM  MPOMMTION  CONTACT: 

BPA  Involvement  office,  at  the  address 
listed  above.  503-230-3478.  Oregon 
callers  may  use  800-452-8429;  callers  in 
California,  Idaho,  Montana,  Nevada, 
Utah,  Washington,  and  Wyoming  may 
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use  800-^7-6048.  Information  may  also 
be  obtained  from: 

Mr.  George  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street. 
Portland,  Oregon  97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  Seventh 
Avenue.  Eugene,  OR  97401,  503-687- 
6592. 

Mr.  Arthur  Harlow,  Acting  Upper 
Columbia  Area  Manager,  Room  561, 
^  East  West  920  Riverside  Avenue, 
Spokane.  Washington  99201,  50^-456- 
2518. 

Mr.  George  E.  Eakridge,  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  P.O.  Box  741, 
Wenatchee,  Washington  98801,  509-662- 
4377.  extension  379. 

Mr.  Richard  D.  Casad,  Puget  Sound 
Area  Manager,  415  First  Avenue  North, 
Room  250.  Seattle,  Washington  98109, 
206-442-4130. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla.  Washington  99362.  509- 
522-6228.  extension  701. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  R^ttenmund,  Boise 
District  Manager,  Owyhee  Plaza,  Suite 
245, 1109  Main  Street,  Boise,  Idaho 
83707.  206-334-0137. 

SUPPLEMENTARY  INFORMATION: 

I.  Definitions 

II.  Policy  Development  to  Date 

A  Interim  Principles  for  Sales  of  Nonfirm 
Energy  for  Intemiptible  Loads 

1.  Sales  Under  Interim  Principles 

2.  Request  for  Comments  on  Interim 
Principles 

B.  Proposed  Policy  for  Nonfirm  Ener^ 
Sales  for  Utilities'  Industrial  Loads 

C.  Renewal  of  Interim  Nonfirm  Energy 
Sales  Contracts 

m.  Procedure  For  Policy  Completion 
rv.  Issues 

A  Marketing 

B.  Staff  Evaluation  of  tlie  Record 
V.  Policy  for  Nonfirm  Energy  Sales  for 
Consumer  Alternate  Fuel  Loads 

L  Definitions. 

A.  "Alternate  fuel  capability"  means 
the  electrical  energy  and  demand  levels 
required  to  serve  the  nonfirm  load  at  a 
level  equivalent  to  the  capability  of  the 
load's  alternate  fuel  facilities. 

B.  "Consumer"  refers  to  a  qualifying 
direct  service  industrial  customer  or  an 
account  served  by  a  utility. 

C.  "Contracted  for  or  committed  to 
determination"  means  a  determination 
made  pursuant  to  section  3(13)(A)  of  the 
Regional  Act  as  may  be  stated  in  Exhibit 


K,  Table  2  of  the  purchaser's  Regional 
Act  power  sales  contract,  as  apphcable. 

D.  "Council"  means  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council,  as 
defined  in  3(6)  of  the  Regional  Act. 

E.  "Critical  period  '  means  that  portion 
of  the  historical  streamflow  record 
which  defines  the  maximum  amount  of 
energy  which  the  sytem  is  able  to 
produce  without  failure;  the  period  of 
record  which  would  have  produced  the 
smallest  amount  of  energy  in  the  same 
monthly  distribution  as  the  system's 
firm  loads. 

F.  "Demand  "  means  the  number  of 
kilowatts  of  power  served  during  the 
peak  hour  in  a  period. 

G.  "Energy"  means  the  total  number 
of  kilowatthours  of  power  served  during 
a  period. 

H.  "Energy  meter"  is  a  device  which 
measures  the  total  kilowatthours  of 
energy  flowing  through  a  given  point. 

I.  "Firm  load  "  means  the  actual 
maximum  integrated  1-hour  monthly 
peak  and  average  monthly  energy  loads 
of  the  purchaser's  system  in  the  Pacific 
Northwest,  which  Bonneville  is 
obligated  to  supply  with  firm  power. 
Firm  load  does  not  include  any  load  that 
the  purchaser  has  a  unilateral  right  to 
restrict. 

J.  "Firm  power"  means  power  which  is 
guaranteed  by  the  supplier  to  be 
available  at  all  times  except  for  reason 
of  certain  uncontrollable  forces  or 
continuity  of  service  provisions. 

K.  "Firm  power  service  level"  means 
that  portion  of  a  consumer's  load,  served 
through  the  meters  at  the  nonfirm  load, 
which  data  indicates  has  been  served 
with  firm  power  in  part  or  that  will  be 
served  with  firm  power.  The  firm  power 
service  level  includes  a  "firtn  power 
demand  level" — the  number  of  kilowatts 
of  firm  power  served  during  the  peak 
hour  in  a  period,  and  a  "firm  power 
energy  level"— the  total  number  of 
kilowatthours  of  firm  power  served  in  a 
period. 

L  "Hourly  recording  demand  meter" 
is  a  device  which  records  the  number  of 
kilowatthours  used  for  each  consecutive 
one-hour  period  at  a  given  point. 

M.  "Maximum  nonfirm  service  level" 
means  the  maximum  amount  of  nonfirm 
energy  which  BPA  will  seve  to  a 
purchaser  for  a  consumer's  nonfirm 
load;  the  electric  service  level  which  is 
equivalent  to  the  capacity  of  the 
alternate  fuel  source,  less  the  firm  power 
service  level.  The  maximum  nonfirm 
service  level  includes  a  maximimi 
nonfirm  demand  level  and  a  maximimi 
nonfirm  energy  level. 

N.  "Nonfirm  contract"  means  a 
contract  which  would  be  offered  as  a 
result  of  this  poUcy  to  provide  nonfirm 


service  to  purchasers  for  service  to  their 
consimier's  nonfirm  loads. 

O.  "Nonfirm  energy"  means  energy 
supplied  or  available  under  an 
arrangement  which  does  not  have  the 
guaranteed  continuous  availability 
featiire  of  firm  power. 

P.  "Nonfirm  load"  means  the  portion 
of  a  consumer's  load  which  is  capable  of 
being  served  by  electricity  and  which 
has  an  alternate,  nonelectric  fuel  source 
capable  of  serving  and  available  to 
serve  the  load  when  electricity  is  not 
available.  Nonfirm  loads  are  served  by 
both  electrical  facilities  and  alternate 
fuel  facilities. 

Q.  "Nonfirm  service"  means  the 
service  of  nonfirm  energy  to  a  purchaser 
by  BPA.  BPA  has  the  unilateral  right  to 
restrict  this  service  at  the  end  of  any 
hour  in  which  BPA  determines  that 
nonfirm  energy  is  no  longer  available. 

R.  "Nonscheduling  purchaser"  refers 
to  a  purchaser  that  does  not  operate 
automatic  generation  control  equipment; 
i.e.  a  utihty  that  does  not  have 
equipment  which  regulates  power  output 
of  electric  generators  within  a  control 
area  in  order  to  maintain  system 
frequency,  or  a  direct  service  industrial 
customer.  However,  Cowlitz  County 
Public  Utility  District  the  Eugene  Water 
and  Electric  Board,  and  Snohomish 
County  Public  Utihty  District,  are 
scheduling  purchasers  writhout 
automatic  generation  control  equipment. 

S.  "Northwest"  means  that  area 
described  in  section  3(14)  of  the 
Regional  Act. 

T.  "Point  of  delivery"  is  the  point 
where  Bonneville  delivers  power  to  a 
purchaser. 

U.  "Point  of  metering"  in  regard  to  this 
policy  refers  to  the  point  at  the 
customer's  nonfirm  load  where  power  is 
metered.  To  determine  the  amount  of 
nonfirm  energy  delivered  at  a 
purchaser's  point  of  dehvery,  a  loss 
factor  is  applied  to  the  amount  of 
nonfirm  energy  received  at  the 
customer's  point  of  metering  at  the 
nonfirm  load. 

V.  "Purchaser"  refers  to  a  utility  or  a 
direct  service  industrial  customer  which 
enters  into  a  nonfirm  contract  as  a  result 
of  this  policy. 

W.  "Regional  Act"  refers  to  the  Pacific 
Northwest  Electric  Power  Plaiming  and 
Conservation  Act.  Pub.  L  96-501  (16 
U.S.C.  sections  839  et  seq.). 

X.  "Regional  Act  power  sales 
contract"  refers  to  the  power  sales 
contracts  which  were  offered  to  the 
utilities  and  direct  service  industries  of 
the  Northwest  pursuant  to  the  Regional 
Act. 

Y.  "Scheduling  purchaser"  refers  to  a 
utility  which  operates  automatic 
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generation  control  equipment;  i.e.  a 
utility  which  operates  equipment  that 
regulates  power  output  of  electric 
generatora  within  a  control  area  in  order 
to  maintain  system  frequency.  However, 
Cowlitz  County  Public  Utility  District, 
the  Eugene  Water  and  Electric  Board, 
and  Snohomish  County  Public  Utility 
District  are  scheduling  purchasers 
without  automatic  generation  control 
equipment. 

Z.  "Spill  or  forecast  of  imminent  spill." 
for  purposes  of  this  policy,  means  the 
volume  of  nonfirm  energy  available 
exceeds  or  is  about  to  exceed  available 
markets;  spill  occurs  when  water  is 
passed  over  the  spillways  of  dams, 
rather  than  through  generating  turbines. 
BPA  may  also  spill  to  aid  fish  passage. 

AA.  "Varhour  meter"  is  a  device 
which  measures  the  reactive  energy  in  a 
circuit. 

II.  Policy  Development  to  Date 

In  late  1981,  firm  loads  in  the 
Northwest  began  to  decline  as  the 
region  entered  a  recession.  Loads 
continued  at  reduced  levels  until  1983. 
Although  loads  have  been  reduced,  BPA 
has  experienced  normal  or  better  water 
years,  resulting  in  the  availability  of 
more  nonfirm  energy  than  markets  for 
such  energy. 

Furthermore,  BPA  has  had  a  surplus  of 
unsold  firm  resources,  which  has  added 
to  the  availability  of  nonfirm  energy. 

In  the  summer  of  1982.  Umatilla 
Electric  Cooperative,  a  BPA  preference 
customer,  was  faced  with  the  loss  of 
over  20  percent  of  its  firm  load  due  to 
the  prospect  that  increasing  rates  would 
cause  three  of  its  large  food  processor 
industrial  Consumers  to  switch  to  gas 
from  electricity  for  their  boilers. 
Umatilla  asked  BPA  to  make  energy 
available  for  these  loads  under  the" 
nonfirm  rate  schedule.  BPA  staff  began 
working  with  Umatilla  to  develop  an 
agreement  to  provide  nonfirm  energy  for 
those  electric  boilers. 

On  November  30. 1982.  BPA  requested 
recommendations  from  the  public  on 
ways  it  could  effectively  market  surplus 
firm  energy  (47  FR  53928).  A  number  of 
the  58  respondents  suggested  BPA 
investigate  ways  to  market  nonfirm 
energy  in  the  Northwest  as  an 
alternative  to  firm  energy  sales  outside 
the  legion.  The  Council  rpcommended 
that  BPA  make  surplus  energy  available 
to  irrigators  at  reduced  rates,  and 
employees  of  BPA"s  direct-service 
industrial  customers  recommended  BPA 
make  blocks  of  power  available  to  the 
region's  aluminum  industry  at  reduced 
rates. 


-4.  Interim  Principlea  for  Sale  of 
Nonfirm  Energy  for  Intemptible  Loads 

In  lanuaiy  1983.  BPA  drafted 
principles  for  selling  nonfirm  energy  to 
its  Northwest  utility  customers  for 
industrial  loads  with  alternate  fuel 
energy  sources.  BPA  made  sales  of  this 
type  available  to  Northwest  utilities  on 
an  interim  basis,  pending  completion  of 
this  policy.  BPA  discussed  the  interim 
principle  with  representatives  of 
pubhcly  owned  utilities,  investor-owned 
utilities,  the  direct-service  industries, 
and  industrial  customers  of  Northwest 
utilities. 

1.  During  1983,  six  utilities  signed 
interim  nonfirm  en«^  sales  contracts 
under  the  interim  principles,  which 
expired  October  31, 1983. 

a.  Umatilla  Electric  Cooperative 
purchased  up  to  40  megawatts  for  two 
potato  processing  plants.  Deliveries  of 
about  17  MW  began  January  9, 1983. 
Both  plants  have  natural  gas-fired 
boilers  as  alternate  fuel  sources. 

b.  The  City  of  Port  Angeles  purchased 
approximately  7  MW  of  nonfirm  energy 
for  an  electric  boiler  at  a  Crown 
Zellerbach  paper  mill  beginning 
February  1. 1983.  The  mill  can  use  wood 
waste  in  lieu  of  electricity. 

c.  Cowlitz  County  Public  Utility 
District  purchased  approximately  75 
MW  of  nonfirm  energy  for  electric 
boilers  at  the  Longview  Fibre  and 
Weyerhaeuser  mills  beginning  February 
25, 1983.  These  mills  can  also  use  wood 
waste  as  fuel. 

d.  Tillamook  County  People's  Utility 
District  purchased  approximately  3  MW 
of  nonfrrm  energy  beginning  June  11. 
1983,  for  service  to  a  boiler  at  the 
Tillamook  County  Creamery 
Association.  The  creamery  can  use  oil 
as  an  alternate  fuel. 

e.  Snohomish  County  Public  Utility 
District  puirchased  approxmiately  45 
megawatts  of  nonfirm  energy  for  service 
to  the  electric  boiler  loads  of  the 
Weyeriiaeuser  Kraft  and  Lumber 
Manufacturing  Facility  and  the  Boeing 
Commercial  Airplane  Company 
beginning  May  11. 1983.  Weyerhaeuer 
can  run  alternate  fuel  boilers  with 
natural  gas,  oil.  or  black  liquor,  a  by- 
product of  pulp  production.  Boeing  can 
fire  bqilera  with  natural  gas  or  oil  in  lieu 
of  electricity. 

f.  Lewis  County  Public  Utility  District 
purchased  approximately  3  megawatts 
of  nonfirm  energy  beginning  June  9, 1983, 
for  service  to  the  American  Crossann 
and  Conduit  Company.  Lewis  received 
nonfirm  service  under  the  curtailment 
provisions  of  the  interim  nonfirm 
principles,  i.e.  for  the  portion  of  their 
load  that  would  not  have  otherwise 
operated  due  to  economic  conditions. 


2.  Requeat  for  Coaaneata  on  Intarim 
Principles.  Ob  March  15. 1983.  BPA 
requested  comiBants  on  the  interim 
principles  for  sale*  of  nonfinn  eamtgf  for 
interruptible  tednstrial  and  irrigatkn 
loads  (48  FR  10808).  In  the  tame  notica.^ 
BPA  propoaad  to  sell  nonfinn  energy  to 
its  direct-service  industrial  customara 
through  October  31, 1983,  in  order  to 
encourage  reatart  of  idle  induatrial 
capacity  and  increase  K*A  revenaea. 

BPA  received  59  comments  on  both 
subjects.  Those  who  commented  on  the 
principles  as  they  applied  to  industrial 
loads  generally  supported  the  concept. 
and  made  specific  comments  on  the 
contract  restrictions  contained  within 
the  interim  principles.  In  light  of  these 
comments,  BPA  took  the  actions 
described  below. 

B.  Proposed  Policy  for  Nonfirm  Energy 
Sales  for  Utilities '  Industrial  Loads 

On  July  12, 1983.  BPA  issued  its 
proposed  policy  for  sales  of  nonfirm 
energy  to  utilities  for  alternate  fuel 
industrial  loads.  T^e  proposed  policy 
was  published  in  the  Federal  Register  on 
July  22, 1963,  (48  FR  33518).  The 
comment  period  expired  August  31, 
1983.  BPA  held  a  Public  Information 
Forum  on  July  28,  and  Public  Comment 
Forums  in  Spokane,  Seattle  and  Portland 
on  August  10,  August  12,  and  August  8, 
respectively.  BPA  mailed  a  summary  of 
comments  to  the  policy  mailing  list  on 
November  23, 1963. 

The  procedure  for  policy  completion 
will  be  addressed  below. 

C.  Renewal  of  Interim  Nonfirm  Energy 
Sales  Contracts 

Since  October  31, 1983,  BPA  has 
renewed  the  interim  contracts 
mentioned  in  part  A.I.,  above,  with 
Umatilla  Electric  Cooperative,  the  Qty 
of  Port  Angeles,  CowUtz  County  Pubhc 
Utility  District,  Tillamook  County 
Peoples'  Utility  District,  and  Snohomish 
County  Pubhc  Utility  District.  BPA  also 
entered  into  a  new  interim  alternate  fuel 
nonfirm  energy  contract  with  Kaiser 
Aluminum  and  Chemical  Corporation,  a 
direct  service  industrial  customer,  for  a 
7-megawatt  electric  boiler  at  Kaiser's 
Mead  plant 

ni.  Piooadim  for  Policy  Complatioo 

BPA  is  now  issuing  a  Revised 
Proposed  Nonfirm  Energy  Policy  for 
Consumer  Alternate  Fuel  Loads.  T^is 
revised  propoaed  poUcy  considers 
comments  received  on  the  Proposed 
Policy  for  Nonfirm  Energy  Sides  for 
Utilities'  Industrial  Loads,  and  BPA'a 
experience  under  the  interim  alternate 
fuel  nonfirm  energy  contracts.  Copies  of 
the  Staff  Evaluation  of  the  Record  and 
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new  proposed  contract  may  be 
requested  from  BPA's  Public 
Involvement  Manager.  BPA  is  issuing  a 
revised  proposed  policy  at  this  time  so 
that  BPA  may  receive  public  comment 
on  the  latest  revision  while  completing 
the  environmental  review  process 
required  by  the  National  Environmental 
Policy  Act. 

BPA  is  issuing  an  Environmental 
Assessment  of  the  revised  proposed 
policy.  Copies  of  that  Environmental 
Assessment  may  also  be  requested  from 
BPA's  Public  Involvement  Manager. 
Upon  completion  of  the  public  and 
govenrrental  agency  comment  period 
for  the  Environmental  Assessment,  BPA 
will  determine  whether  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate  or  whether  an 
Environmental  Impact  Statement  is 
needed.  If  BPA  determines  that  a  FONSI 
is  appropriate.  BP.A  expects  to  issue  its 
fmal  policy  upon  issuance  of  the  FONSI. 

Comments  on  either  the  revised 
proposed  policy,  the  new  proposed 
contract,  or  the  Environmental 
Assessment  should  be  addressed  to 
BPA's  Public  Involvement  Manager  at 
the  address  listed  above  and  should  not 
be  postmarked  later  than  October  26, 
1984.  When  BPA  issues  its  final  policy, 
BPA  will  supplement  the  Staff 
Evaluation  of  the  Record  to  consider  any 
additional  comments  received. 

Public  Comment  Forums  on  the  initial 
proposed  policy  were  held  in  several 
Northwest  locations.  BPA  has  not 
scheduled  public  meetings  on  the 
revised  proposed  policy.  On  request, 
BPA  will  meet  with  individuals  or 
groups  to  discuss  aspects  of  the  revised 
proposal.  If  sufficient  public  interest  is 
shown,  BPA  will  schedule  a  general 
Public  Comment  Forum  during  the 
public  comment  period.  To  request  an 
individual  or  group  meeting,  or  a  general 
public  forum,  please  contact  the  Public 
Involvement  office  at  the  appropriate 
number  above. 

IV.  Issues 

A.  Marketing 

The  Bonneville  Project  Act,  16  USC, 
Chapter  12B.  and  the  Federal  Columbia 
River  Transmission  System  Act,  Pub.  L 
93-454,  direct  BPA  to  encourage  the 
widest  possible  use  of  all  electric  energy 
that  can  be  generated  and  marketed  at 
the  lowest  possible  rates  consistent  with 
sound  business  principles.  BPA  believes 
that  this  policy  is  consistent  with  that 
directive,  and  will  continue  to  be  so 
through  the  proposed  initial  term  of  the 
contracts  to  be  issued  under  the  policy, 
June  30. 1988.  During  that  term,  BPA 
expects  to  have  nonfirm  energy 
available  in  excess  of  higher  priority 


markets,  in  conditions  encountered  in 
most  water  years.  During  that  term, 
subject  to  BPA's  Regional  Act  section 
7(i)  rate  adjustment  process,  BPA  will 
consider  estabbshing  nonfirm  energy 
rates  designed  to  be  competitive  with 
most  alternate  fuels  during  periods 
when  BPA  has  nonfirm  energy  available 
in  excess  of  higher  priority  markets. 
BPA  will  work  with  its  purchasers  and 
their  consumers  to  fashion  and 
administer  agreements  that  are 
workable  for  consumers.  BPA's  utility 
and  DSI  purchasers,  and  BPA. 

Prior  to  the  end  of  the  initial  contract 
term,  BPA  will  review  its  nonfirm  energy 
power  marketing  program  and  this 
policy  to  determine  whether  changed 
conditions  require  a  change  in  the  policy 
upon  expiration  of  the  initial  contracts. 

B.  Summary  of  Staff  Evaluation  of  the 
Record 

Discussion  of  the  following  major 
issues  and  other  issues  and  their 
resolution  in  the  revised  proposed  policy 
is  found  in  BPA's  Staff  Evaluation  of  the 
Record,  which  is  available  on  request 
from  BPA's  Public  Involvement 
Manager. 

Nature  of  Loadi 

The  proposed  policy  indicated  that  the 
minimum  load  to  be  served  under  this 
policy  would  be  2  average  MW.  In 
response  to  public  comment,  the 
minimum  has  been  lowered  to  1  average 
MW,  which  is  a  scheduling  minimum  for 
BPA. 

Load  type  was  restricted 
to"industriar'  in  the  proposed  policy.  In 
response  to  public  comment,  this  sector 
limitation  was  removed.  A  qualifying 
load  from  any  sector  will  be  eligible  to 
receive  nonfirm  service  under  this 
policy. 

These  two  changes  broaden  the 
policy,  bringing  it  closer  to  meeting  the 
Council's  directive  in  Chapter  10  of  the 
Northwest  Conservation  and  Electric 
Power  Plan  to  develop  the  "nonfirm 
market  to  the  fullest  extent  possible." 

BPA  is  maintaining  the  requirement 
for  a  load  to  have  an  alternate  fuel 
source  as  a  way  of  insuring  that  firm 
load  is  not  lost  to  nonfirm  service 
although  this  provision  has  been 
criticized  as  being  too  restrictive  and 
overly  burdensome. 

Required  Equipment 

Several  comments  indicated  that  the 
equipment  requirements,  particularly 
those  for  remote  metering  on  the 
nonfirm  load  and  the  hard-copy  terminal 
for  noHfication,  were  burdensome, 
unnecessary,  and  reduced  the  value  of 
this  policy  to  the  Northwest.  BPA  has 
maintained  these  requirements. 


Although  the  hard-copy  terminal  may 
not  be  required  for  some  period,  it  is  a 
cost  which  a  utihty  should  factor  into  its 
decision  to  receive  service  under  the 
poUcy.  BPA  is  now  phasing  in  remote 
reading  equipment  at  utility  points  of 
delivery.  Thus,  utilities  can  plan  with 
certainty  when  the  remote  reading 
equipment  will  be  necessary  at  the 
nonfirm  load. 

Separate  metering  is  essential  to 
determine  the  amount  of  nonfirm  energy 
delivered  and  its  contribution  to  a 
utihty's  peak. 

Firm  Service 

Purchasers  receiving  nonfirm  service 
for  qualifying  loads  under  contracts 
executed  pursuant  to  this  policy  shall 
not  receive  firm  service  for  such  loads 
during  the  terms  of  the  contracts,  unless 
otherwise  agreed  by  BPA.  In  the  event 
BPA  agrees  to  an  exception,  firm  service 
to  a  utility  purchaser  would  be  subject 
to  sections  8  and  9  of  the  Purchaser's 
Regional  Act  power  sales  contract. 

Purchasers  receiving  nonfirm  service 
for  qualifying  loads  under  contracts 
executed  pursuant  to  this  policy  shall 
receive  firm  service  to  such  loads  after 
expiration  of  the  contracts  in 
accordance  with  sections  8  and  9  of  the 
Purchaser's  Regional  Act  power  sales 
contract,  in  the  case  must  provide  at 
least  2  years'  notice  of  its  desire  to 
receive  firm  service,  unless  otherwise 
agreed  by  BPA.  Contracts  offered  under 
this  policy  will  initially  run  until  June  30, 
1988. 

The  effect  of  this  policy  on  contracted 
for  or  committed  to  loads  is  neutral. 
Taking  nonfirm  energy  will  not  endanger 
such  a  determination. 

Restriction  Notification 

BPA  proposed  to  maintain  the  right  to 
restrict  deliveries  at  the  end  of  any  hour. 
This  provision  came  under  criticism 
from  several  parties.  These  parties, 
mostly  consumers,  argued  that  they 
needed  more  than  1  hour's  notice  to 
switch  to  their  alternate  fuel  source. 
They  further  argued  that  the 
unauthorized  increase  charge  was  too 
severe  given  the  short  notice  period. 

These  provisions,  although  stringent 
will  insure  that  these  loads  are  truly 
nonfirm.  A  consumer  can  avoid  the 
adverse  consequences  of  restriction  by 
operating  his  load  prudently  in  light  of 
the  requirement  on  BPA  to  give 
maximum  amount  of  notice  of  a  change 
as  is  practicable.  Operating  experience 
under  the  interim  agreements  indicates 
that  as  BPA,  utihties,  and  consumers 
become  more  accustomed  to  alternate 
fuel  nonfirm  operations,  and  problems 
diminish. 
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These  reathction  fHovisions  also  make 
this  nonfirm  service  coniistent  with 
other  nonfinn  service. 

Generating  Utilities 

The  policy  proposed  to  make  this  offer 
of  nonfirm  energy  available  to  all 
Northwest  utilities.  Idaho  Power 
Company  commented  that  this  offer 
should  be  limited  to  nongenerating 
utilities.  Although  lOU's  can  buy 
nonfirm  at  the  Displacement  rate  for  an 
alternate  fuel  load,  they  would  need  to 
buy  it  under  this  policy.  Therefore,  BPA 
will  issue  this  policy  as  available  to  all 
Northwest  utilities. 

Utility  Markup 

Although  BPA  did  not  propose  to  limit 
utilities'  retail  markup  of  nonfirm 
energy,  it  did  solicit  conmient  on  this 
point.  Comments  received  indicated  that 
utilities  were  strongly  opposed  to  BPA 
regulation  of  markup.  Staff  does  not 
beheve  that  a  markup  limitation  is 
necessary  because  of  market  forces;  a 
utility  that  marks  up  its  nonfirm  too 
much  will  lose  nonfinn  sales  to  the 
alternate  fuel. 

DSi  Alternate  Fuel  Loads 

In  its  letter  in  response  to  this  policy. 
Kaiser  proposed  including  qualifying 
DSI  alternate  fuel  loads  under  this 
policy.  Since  Kaiser's  alternate  fuel  load 
has  been  using  gas  due  to  the 
noncompetitive  price  of  firm  power,  they 
argue  that  this  and  other  similar  DSI 
loads  should  qualify  on  the  same 
grounds  that  a  utility's  alternate  fuel 
nonfirm  load  qualifies.  Currently,  BPA  is 
aware  of  only  one  such  DSI  alternate 
fuel  load,  that  of  Kaiser. 

The  revised  proposed  policy  provides 
that  BPA  allow  service  to  DSI  alternate 
fuel  loads  on  a  case-by-case  basis 
consistent  with  the  parties  future  rights 
and  obligations  under  the  DSI  Regional 
Act  power  sales  contract  and 
determining  that  the  loads  served  with 
nonfirm  energy  would  not  otherwise 
operate  on  Industrial  Firm  Power.  BPA 
could  therefore  require  an  Operating  or 
Contract  Demand  limitation  during  the 
term  of  nonfirm  service. 

Indemnity  and  Hold  Harmless 

Snohomish  Coimty  PUD  commented 
that  the  requirement  or  inclusion  of  an 
indenmity  section  between  the  utility 
and  the  consumer  would  completely 
frustrate  these  arrangements. 

BPA  has  not  required  indemnity 
provisions  in  its  interim  alternate  fuel 
nonfirm  contracts.  Also,  to  BPA's 
knowledge,  there  have  been  no  incidents 
of  damage  as  a  result  of  changes  in 
nonfirm  availability.  The  terms  of 
service  have  been  understood  and 


adhered  to  by  utilities  and  consumers. 
BPA  does  not  normally  include 
indemnity  provisions  in  its  power  sales 
contracts,  except  for  section  22  of  BPA 
General  Contract  Provision  Form  PSC-1. 
Because  of  the  complex  nature  of 
indemnity  and  hold  harmless 
agreements,  the  extra  expense  they  may 
entail,  because  Staff  believes  that 
operations  pursuant  to  this  policy  are 
not  likely  to  result  in  significant  damage 
to  a  consumer,  and  because  BPA  is 
contractually  entitled  to  discontinue 
nonfirm  energy  availability  according  to 
the  terms  of  the  contract  without 
liability  for  such  discontinuation  due  to 
consumer  reliance  on  its  continued 
availabihty.  BPA  should  not  require  an 
indemnity  provision  from  the  consumer 
to  BPA.  However,  BPA  should  include  in 
contracts  issued  under  this  policy  a 
covenant  by  the  purchaser  that  the 
nonfirm  energy  will  not  be  used  to 
supply  any  load  under  such  conditions 
that  discontinuance  of  dehveries  would 
cause  hardship  to  the  consumer,  the 
purchaser  or  otherwise  in  the 
purchaser's  service  area,  and  that  the 
purchaser  acknowledges  full 
responsibility  for  any  hardship  that  does 
occur. 

Availability 

The  proposed  pohcy  stated  that 
nonfirm  energy  would  be  available  to 
alternate  fuel  loads  whenever  BPA 
made  nonfirm  available,  (i.e.,  at  either 
Spill  or  Standard  rate  and  whether  or 
not  the  Federal  Columbia  River  Power 
System  was  spilling).  The  DSI's 
submitted  a  letter  in  the  public  comment 
process  which  urged  BPA  to  limit 
availabihty  of  nonfirm  energy  for 
alternate  fuel  loads  to  spill  periods  only. 
They  argued  that  BPA  was  undercutting 
the  highest  and  best  use  of  nonfirm  in 
the  Region  by  allowing  a  potentially 
large  preference  customer  demand  to 
come  before  service  to  the  DSI  First 
Quartile  with  nonfirm. 

Because  of  the  Supreme  Court 
decision  in  Aluminum  Company  of 
America,  et  ai.  v.  Central  Lincoln  PUD. 
et  al..  No.  82-1071,  52  USLW  4716  (June 
5. 1984),  DSI  First  Quartile  service  with 
nonfirm  will  have  priority  over  nonfirm 
loads,  thus  rendering  the  DSI  comment 
moot. 

Contract  Term 

Because  of  the  delay  between 
pubhcation  of  the  proposed  poHcy  and 
issuance  of  the  revised  proposed  pohcy, 
BPA  should  extend  the  proposed  term  of 
the  initial  contracts  to  be  offered  under 
the  policy  to  June  30, 1988,  to  allow 
consumers  and  purchasers  the 
opportunity  to  plan  on  service  under  the 
policy  for  a  sufficient  period.  Extending 
the  term  of  the  initial  contracts  the 


additional  year  would  also  redace  the 
administrative  burden  of  issuliig  new 
contracts  •ooner. 

Weyerhaeuser  commented  that  there 
should  be  some  flexibility  regarding  the 
duration  of  the  contracts  so  they  can  be 
tailored  to  specific  consumers'  needs. 

In  response  to  the  Weyerhaeuser 
comment,  this  policy  is  a  new  policy  for 
BPA  in  a  developing  marketing  effort. 
BPA  should  not  extend  the  term  of  the 
initial  contracts  beyond  June  30. 1988, 
because  BPA  should  not  be  bound  by 
contractual  terms  if  at  that  time  it  wants 
to  change  the  policy.  Further,  June  30, 
1988,  coincides  with  the  end  of  the 
current  critical  period,  during  which 
BPA  is  likely  to  be  in  load/resource 
surplus.  Neither  should  BPA  allow  a 
shorter  contract  term  because  of  the 
need  to  maintain  consistency  between 
contract  terms. 

A  purchaser  is  not  required  to  take 
energy  made  available.  The  term  then 
acts  as  a  restriction  on  firm  service  to  a 
load  under  a  nonfirm  contract  By 
restricting  firm  service  for  the  duration 
of  the  contract  BPA  further  insures  that 
firm  loads  will  not  switch  to  nonfirm 
service. 

V.  Policy  for  Nonfiim  Energy  Sales  for 
Consumer  Alternate  Fuel  Loads 

A.  Objectives 

This  policy  for  the  sale  of  nonfirm 
energy  to  piux^hasers  for  the  qualifying 
loads  of  their  consumers  is  intended  to 
accomplish  the  following  objectives: 

1.  To  avoid  loss  of  firm  load. 

2.  To  utilize  BPA  nonfirm 
hydroelectric  resources  that  would 
otherwise  be  wasted. 

3.  To  allow  BPA's  Northwest  utility 
purchasers  and  their  consumers  and 
BPA's  direct  service  industrial 
purchasers  to  enjoy  the  benefits  of 
nonfirm  energy,  and,  by  doing  so,  to 
improve  the  region's  economy. 

4.  To  improve  BPA  revenues. 

B.  Summary  Policy  Statement 

BPA  will  make  nonfirm  energy 
available  to: 

1.  BPA's  direct  service  industrial 
customers  on  a  case-by-case  basis,  and 

2.  Northwest  utilities,  for  service  to 
nonfirm  loads  over  1  average  MW  and 
which  are  in  excess  of  base  historical 
firm  service  levels  to  the  extent  that 
such  loads  are  capable  of  being  served 
with  an  alternate  fuel  source. 

3.  Policy  Action.  BPA  will  offer  to 
negotiate  contracts  consistent  with  this 
policy  with  Northwest  utilites  and  direct 
service  industrial  purchasers  which 
have  qualifying  nonfirm  loads. 
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4.  Nature  of  Load  and  Lerel  of 
Nonfiim  Energy  Service.  Nonfinn  load 
shall  have  the  capability  of  being  served 
with  electricity  and  shall  have  an 
alternate,  nonelectric  fuel  source 
capable  of  serving  and  available  to 
serve  the  load  when  electricity  is  not 
available.  Non&m  electrical  energy 
service  shall  be  available  for  the 
nonfinn  load  above  the  historical  firm 
power  energy  and  demand  levels  to 
such  load,  but  the  energy  and  demand 
levels  of  such  nonfinn  service  for  each 
nonfirm  load  shall  not  exceed  the  energy 
and  demand  levels  of  the  consumers' 
electrical  facilities  equivalent  to  the 
capability  of  the  alternate  fuel  facilities. 
Historical  firm  power  service  levels  and 
maximum  energy  and  demand  levels  for 
nonfinn  service  shall  be  determined  by 
agreement  of  BPA  and  the  purchaser. 

BPA  will  change  the  maximum 
nonfirm  service  level  of  a  nonfirm  load 
if: 

a.  The  purchaser  requests  an  increase 
in  such  level  and  BPA  determines  that 
the  alternate  fuel  capability  has 
increased, 

b.  BPA  determines  that  the  alternate 
fuel  capability  has  decreased,  or 

c.  The  purchaser  requests  a  decrease 
in  such  level  and  a  corresponding 
increase  in  the  firm  power  service  level, 
and  BPA  agrees  to  such  an  increase  in 
the  firm  power  service  level  pursuant  to 
section  12  of  this  policy. 

In  all  cases,  BPA  will  avoid  loss  of 
firm  load  to  nonfirm  energy  in 
determining  firm  service  levels  and 
maximum  nonfirm  service  levels. 

The  purchaser  shall  have  the 
unilateral  right  to  restrict  electric  service 
to  each  consumer's  nonfirm  load  no 
later  than  the  end  of  the  last  hour  in 
which  BPA  notifies  the  purchaser  that 
nonfirm  energy  is  no  longer  available. 

The  purchaser  shall  allow  the 
consumer  to  switch  to  an  energy  source 
other  than  electricity  when  nonfirm 
energy  is  not  available. 

5.  Contact  Between  BPA  and  the 
Purchaser.  In  order  tc  implement  this 
policy,  BPA  and  interested  purchasers 
with  a  nonfirm  load  shall  negotiate  and 
enter  into  a  nonfirm  contract  extending 
through  June  30, 1988.  All  such  nonfirm 
contracts  shall  be  substantially  in  the 
form  prescribed  by  BPA,  although  BPA 
and  the  purchaser  may  agree  to  different 
terms  if  such  terms  are  consistent  with 
this  poUcy  or  address  matters  not  dealt 
With  by  this  policy. 

The  nonfiim  energy  contracts  shall 
have  the  BPA  General  Contract 
Provisions  Form  PSC-1.  as  amended, 
attached  as  an  exhibit.  The  appropriate 
BPA  rate  schedules  and  general  rate 
schedule  provisions  shall  also  be 
attached  as  an  exhibit  to  each  nonfirm 


energy  contract-  Nonfirm  contracts  shcdl 
also  have  exhibits  specifying  firm  power 
service  levels,  maximum  nonfirm  service 
levels  points  of  delivery,  points  of 
metering,  and  losses.  Each  nonfinn 
contract  shall  provide  that  the  utihty 
shall  obtain  the  right  in  its  contract  with 
the  consumer  to  allow  BPA  to  inspect 
the  electrical  and  alternate  fuel  facilities 
of  the  consumer,  and  to  obtain 
reasonable  information  regarding 
service  to  the  nonfirm  load  by  the 
alternate  fuel  facilities.  The  contract 
shall  also  provide  that  BPA  and  the 
piu-chaser  shall  consult  at  the  end  of  the 
second  and  third  contract  years 
concerning  their  ability  and  desire  to 
enter  into  a  subsequent  nonfirm 
contract. 

Further,  each  nonfirm  contract  shall 
include  a  covenant  by  the  purchaser 
stating  that  the  nonfirm  energy  will  not 
be  used  to  supply  any  load  under  such 
conditions  that  discontinuance  of 
deliveries  would  cause  hardship  to  the 
consumer,  the  purchaser  or  otherwise  in 
the  purchaser's  service  area,  and  that 
the  purchaser  acknowledges  full 
responsibility  for  any  hardship  that  does 
occur. 

6.  Availability  of  Nonfirm  Energy. 
BPA  shall  solely  determine  the  amount 
of  nonfirm  energy  that  it  has  available 
for  sale.  BPA  shall  offer  such  energy  for 
sale  under  BPA's  nonfirm  energy  rate 
schedule,  which  may,  from  time  to  time, 
be  revised  in  accordance  with  section 
7(i)  of  the  Regional  Act.  In  the  event  that 
allocation  of  available  nonfirm  energy  is 
necessary,  BPA  shall  allocate  such 
energy  in  accordance  v^th  applicable 
law  and  BPA  policy. 

7.  Notification — a.  Required  Facilities. 
(1)  Prior  to  installation  by  BPA  of  the 
facilities  described  in  paragraph  (2),  the 
purchaser  shall  provide  and  maintain  a 
24-hour  phone  number  or  a  day  and  a 
night  phone  number  for  the  purpose  of 
receiving  nonfirm  availability 
information  from  BPA. 

(2)  If  BPA  determines  that  it  is 
necessary  to  install  a  computer-initiated 
dial-up  system  for  transmitting 
notification  to  purchasers  with  contracts 
pursuant  to  this  policy,  the  purchaser 
shall  provide  a  hard  copy  terminal 
equipped  with  an  auto-answer  modem 
(300  baud.  Bell  103  compatible) 
connected  to  a  dedicated  phone  line 
when  BPA  has  completed  installation  of 
the  dial-up  system.  The  consximer  may 
provide  similar  facilities. 

b.  Notification  of  Availability.  From 
time  to  time  BPA  shall  notify  purchasers 
of  the  projected  availability  of  nonfinn 
energy,  including  projected  price, 
projected  amount,  projected  duration, 
and  other  relevant  information.  If  a 
consumer  has  chosen  to  participate  in 


the  dial-up  system  described  in 
paragraph  (a)(2).  BPA  shall  also  provide 
notification  to  the  consumer. 

c.  Notification  of  Purchase.  Chiring 
any  period  of  nonfirm  availability,  each 
participating  purchaser  shall  notify  BPA 
of  the  level  of  nonfirm  service  it 
requests,  in  a  manner  consistent  with 
the  terms  of  its  nonfirm  contract. 
Schediiling  purchasers  shall  follow 
scheduling  procedures  required  by  their 
Regional  Act  power  sales  contracts. 
BPA  retains  the  right  to  require 
nonscheduling  purchasers:  (1)  To 
contact  BPA  by  1200  hours  of  the 
workday  preceding  the  day  of  desired 
delivery  of  nonfirm  energy  to  provide  its 
requested  hourly  nonfirm  energy  service 
levels,  and  (2)  to  provide  information 
each  workday  concerning  the 
purchaser's  nonfirm  energy  use  for  the 
previous  day  or  days.  Normally, 
however.  BPA  will  require  daily 
communication  from  nonscheduling 
purchasers  only  in  the  event  of  a 
significant  change  in  the  requested 
nonfirm  service  level. 

d.  Notification  of  Change  in 

A  va liability.  BPA  shall  give  maximum 
practicable  notice  of  any  change  in 
price,  amount,  or  duration  of  availability 
of  nonfirm  energy,  but  reserves  the  right 
to  change  the  price,  amount,  or  duration 
of  availability,  at  the  end  of  any  hour. 
It  shall  be  the  responsibility  of  each 
purchaser  and  consumer  to  respond  to 
notification  of  any  change  in 
availability. 

8.  Metering.  Each  purchaser  and/or 
consimier  shall  provide  separate 
metering  at  the  nonfirm  load.  Such 
meters  shall  include  an  energy  meter,  an 
hourly  recording  demand  meter,  and  a 
varhour  meter.  Such  meters  and  meter 
installations  must  be  approved  by  BPA 
for  billing  accuracy  and  compatibility 
with  BPA  remote  reading  equipment. 
When  BPA  installs  remote  reading 
equipment  at  a  point  of  delivery  which 
serves  a  nonfirm  contract  load,  each 
purchaser  and/or  consuimer  shall 
provide  for  installation  of  remote 
reading  equipment  at  each  nonfirm 
consumer's  point  of  metering.  BPA  and 
the  purchaser  shall  agree  on  appropriate 
demand  and  energy  loss  factors 
between  each  nonfirm  consumer's  point 
of  metering  and  the  correspondirig  point 
of  delivery.  Until  installation  of  remote 
reading  equipment,  the  purchaser  shall 
read  meters  at  each  nonfirm  consumer's 
point  of  metering  when  meters  are  read 
at  the  corresponding  point  of  delivery 
and  shall  immediately  furnish  BPA  with 
the  readings. 

9.  Billing.  BPA  shall  bill  purchasers  for 
nonfirm  energy  delivered  at  each  point 
of  delivery.  This  amount  shall  be 
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determined  ly  applying  an  appropriate 
loss  factor  tu  ihe  amount  of  energy 
metered  al  ;l.i  consumer's  nonfirm  load. 

In  order  tn  hack  demand  associated 
with  the  non'Tm  energy  deliveries  out  of 
a  point  of  rif  livery's  peak  or 
coincidental  npsk.  the  data  from  the 
hourly  rocorriing  demand  meter  will  be 
used  with  apipropriate  loss  factors 
applied. 

10.  Rates.  DFA  shall  sell  nonfirm 
energy  to  a  purchaser  at  the  apphcable 
rate  specifu^d  in  DPA's  nonfirm  energy 
rate  schedule.  BPA's  unauthorized 
Increase  charge  shall  apply  to  any 
energy  taken  by  the  purchaser  for  the 
nonfirm  load  vs  hich  is  in  excess  of 
nonfirm  energy  made  available  by  BPA. 
BPA  may  provide  guaranteed  deliveries 
in  accordance  with  applicable  terms  of 
the  nonfirm  energy  rate  schedule. 

11.  CuRtomvr  Service  Facilities.  The 
provisions  of  BPAs  Customer  Service 
Pohcy  shall  apply  to  determine 
responsibility  for  furnishing 
transmission,  transformation, 
distribution,  metering,  or  communication 
equipment  to  service  a  nonfirm  load. 

12.  Firm  Sen'ire.  Purchasers  receiving 
nonfirm  service  for  qualifying  loads 
under  contracts  executed  pursuant  to 
this  policy  shall  not  receive  firm  service 
for  such  loads  during  the  terms  of  the 
contracts,  unless,  otherwise  agreed  by 
BPA.  In  the  event  BPA  agrees  to  an 
exception,  firm  service  to  a  utility 
purchaser  would  be  subject  to  sections  8 
and  9  of  the  Purchaser's  Regional  Act 
power  sales  contract. 

Purchasers  receiving  nonfirm  service 
for  qualifying  loads  under  contracts 
executed  pursuant  to  this  policy  shall 
receive  firm  service  to  such  loads  after 
expiration  of  the  contracts  in 
accordance  with  sections  8  and  9  of  the 
purchasers  Regional  Act  power  sales 
contract,  in  the  case  of  a  utility 
purchaser; /iror;(/ec/,  however,  that  any 
purchaser  must  provide  at  least  2  years' 
notice  of  its  desire  to  receive  firm 
service,  unless  otherwise  agreed  by 
BPA. 

Issued  in  Portland.  Oregon,  on  August  31. 
1984. 

lames  ].  |ura, 

Acting  Administrator. 
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Federal  Energy  Regulatory 
Commission 

[Docfcat  No.  RP83- 1-003] 

ANR  Pipeline  Co.;  Petition  for 
Declaratory  Order  or,  In  the 
Alternative,  a  Waiver 

September  5. 1984. 

Take  notice  that  on  August  30,  1984, 
A.\R  Pipehne  Company  (.'VNR)  tendered 
for  filing  a  "Petition  For  Declaratory 
Order  Or  In  The  Alternative  A  Waiver" 
concurrently  with  its  filing  of  Substitute 
Sixth  Revised  Sheet  No.  667  to  Rate 
Schedule  X-64,  First  Revised  Volume 
No.  2  of  its  FERC  Gas  Tariff  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
April  18,  1984,  letter  order  in  the  above- 
captioned  docket.  ANR  states  that  the 
purpose  of  filing  Substitute  Sixth 
Revised  Sheet  No.  667  is  to  reflect  the 
annual  redetermine tio  of  the  rate  AJVR 
charges  to  High  Island  Offshore  System 
(HIOS)  for  certain  gas  measurement  and 
related  services  it  provides  HIOS.  An 
effective  date  of  November  1, 1982  is 
proposed. 

ANR  asserts  that  this  filing  does  not 
constitute  a  new  filing  but  is  only  an 
amended  version  of  the  filing  originally 
made  on  October  1, 1982.  AN'R  contends 
that  because  no  fee  was  required  on 
October  1, 1982  and  because 
Commission  Order  No.  361  was  not  in 
effeci  until  April  25, 1984,  it  should  not 
have  to  pay  a  filing  fee.  Therefore,  ANR 
requests  the  Commission  issue  an  order 
declaring  that  a  filing  fee  is  not 
applicable  to  the  instant  action. 

ANR  also  states  that  it  has  sent  copies 
of  this  filing  to  HIOS  and  all  parties  to 
the  proceeding  in  Docket  No.  RP83-1- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  8er\  e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  CommiBsion  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-24014  Pilad  B-11-M:  •:4s  unj 
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[Docket  No.  RP83-140-002} 

ANR  Pipeline  Co.;  Petition  for 
Declaratory  Order  or,  In  the 
Alternative,  a  Waiver 

September  5,  1984. 

Take  notice  that  on  August  30, 1984, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  a  "Petition  For  Declaratory 
Order  Or  In  The  Alternative  A  Waiver" 
concurrently  with  its  filing  of  First 
Revised  Sheet  No.  667A  to  Rate 
Schedule  X-64.  First  Revised  Volume 
No.  2  of  its  FERC  Gas  Tariff  in  • 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
June  20, 1984,  letter  order  in  the  above- 
captioned  docket.  ANR  states  that  the 
purpose  of  filing  Revised  Sheet  No.  667A 
is  to  reflect  the  annual  redetermination 
of  the  rate  ANR  charges  to  High  Island 
Offshore  System  (HIOS)  for  certain  gas 
measurement  and  related  services  it 
provides  HIOS.  An  effective  date  of 
November  1, 1983  is  proposed. 

ANH  asserts  that  this  filing  does  not 
consititute  a  new  filing  but  is  only  an 
amended  version  of  the  filing  originally 
made  on  September  30. 1983.  ANR 
contends  that  because  no  fee  was 
required  on  September  30, 1983  and 
because  Commission  Order  No.  361  was 
not  in  effect  until  April  25, 1984,  it 
should  not  have  to  pay  a  filing  fee. 
Therefore,  ANR  requests  the 
Commission  issue  an  order  declaring 
that  a  filing  fee  is  not  applicable  to  the 
instant  action. 

ANR  also  states  that  it  has  sent  copies 
of  this  filing  to  HIOS  and  all  parties  to 
the  proceeding  in  Docket  No.  RP83-140- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13, 1984.  Protest  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


I 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb, 
Secretary: 

(FK  Ooc-  M-14mi  Filed  »-11-M.  8:4S  un) 
WLLMO  CODE  t717-ei-« 

[DodMt  No.  CPS3-423-001  ] 

Lone  Star  Gas  Co^  Tariff  Filing 

September  5, 1984. 

Take  notice  that  on  August  8, 1984, 
Lone  Star  Gas  Company  (Lone  Star) 
tendered  for  filing  its  Rate  Schedule  T-2 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  This  tariff  is  an  initial  filing  and 
will  permit  Lone  Star  to  offer 
transportation  service  on  its  interstate 
facilities  under  the  blanket  certificate 
issued  in  CP83-423-001.  which  provides 
for  transportation  under  Subpart  G  of 
Part  284  of  the  Commission's  Rules. 
Lone  Star  states  that  all  transportation 
preformed  under  this  tariff  will  comply 
with  the  requirements  of  the  certificate 
issued. 

Lone  Star  requests  an  effective  date  of 
August  10, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordanace  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  11, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  M-2«ns  FiW  a-U-M;  a4S  am] 
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[Docket  MO.  CP75-23-022  and  CP75-120- 
015) 

Tenneeaee  Gaa  Pipeline  Col,  a  Division 
of  Tenneco  Inc^  Petition  to  Amend 

September  4. 1984. 

Take  notice  that  on  August  6, 1984, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Petitioner). 
P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  Nos.  CP75-2a-022  and 


CP75-120-O15.  a  petition  to  amend 
further  the  order  issued  March  7, 1977,  in 
Docket  Nos.  CP75-23  and  CP75-120 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  80  as  to  authorize  the 
transportation  of  natural  gas  for 
Tenneco  Oil  Company  (TOC)  from 
additional  receipt  points,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  in  Docket  No. 
CP75-23  it  was  authorized  to  transport 
natural  gas  for  TOC  from  specified 
receipt  points  to  a  point  of 
interconnection  with  Creole  Gas 
Pipeline  Corporation  (Creole)  at 
Yscloskey,  Louisiana,  for  delivery  to  Air 
Products  and  Chemicals.  Inc.  (Air 
Products).  Petitioner  further  states  that 
in  Docket  No.  CP75-120  it  was 
authorized  to  transport  natural  gas  for 
TOC  from  specified  receipt  points  at 
Yscloskey,  Louisiana,  for  delivery  to 
Creole  for  transportation  by  Creole  to 
TOC's  Chalmette  refinery. 

Petitioner  requests  further  amendment 
of  the  subject  order  so  as  to  authorize 
the  ekddition  of  receipt  points  for 
dehveries  from  TOC's  uncommitted 
interest  in  Viosca  Knoll  Blocks  899  and 
900,  offshore  Louisiana.  Petitioner  states 
that  TOC  proposes  to  deliver  the  gas 
from  Block  899  to  Petitioner  at  the 
existing  point  of  interconnection 
between  their  facihties  on  Gulf  Oil 
Company's  B  platform  in  Viosca  Knoll 
Block  899.  Petitioner  further  states  that 
TOC  proposes  to  dehver  the  gas  from 
Block  900  to  Petitioner  at  the  existing 
point  of  interconnection  between  their 
facilities  on  Gulf  Oil  Company's  A 
platform  in  Viosca  Knoll  Block  900. 
Petitioner  proposed  to  transport  the  gas 
from  these  new  receipt  points  to 
Southern  Natural  Gas  Company 
(Southern)  for  TOC's  account,  at  the 
existing  point  of  interconnection  of 
Petitioner's  and  Southern's  facilities  on 
Shell  Oil  Company's  B  platform  in  Block 
62.  South  Pass  Area,  offshore  Louisiana. 
Petitioner  states  that  TOC  has  arranged 
for  Southern  to  transport  and  deliver, 
thermally  equivalent  volumes  of  gas  to 
Petitioner  for  TOC's  account  at  the 
existing  point  of  interconnection 
between  the  onshore  terminus  of  the 
Project  South  Pass  77  facilities  and 
Petitioner's  pipeline  at  Valve  No.  527 A- 
601  in  Plaquemines  Parish,  Louisiana,  for 
transportation  by  Petitioner  for  the 
account  of  TOC  to  Yscloskey.  Louisiana. 
Petitioner  states  that  its  obligation  to 
execute  this  service  for  TOC  is 
contingent  upon  TOC's  ability  to 
persuade  Southern  to  execute  the  above 
described  transportation  service. 

Petitioner  proposes  to  charge  TOC 
15.45  cents  and  9.24  cents  per  Mcf  under 


Petitioner's  Rate  Schedules  T-43  and  T- 
44,  respectively,  for  gas  it  transports 
from  the  proposes  receipt  points. 

Petitioner  proposed  to  transport  gaa 
from  the  new  receipt  points  on  a 
thermally  equivalent  basis. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
September  25. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc  M-ZMrn  Filed  9-ll_«4;  &4S  am) 
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ENVtRONIMENTAL  PROTECTION 
AGENCY 

[PP  3G2M2/T463;  OPP-FRL-2e68-1] 


American  Cyanamid  Co.; 
Temporary  Tolerances 


Extension  of 


AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  extended  temporary 
tolerances  for  residues  of  the  pesticide 
(±)Cyano(3-phenoxyphenyi)methyl(±)- 
4-(dinuoro-methoxy)-alpha-(l- 
methylethyl)  benzeneacetate  in  or  on 
certain  raw  agricukural  commodities. 
DATE:  These  temporary  tolerances 
expire  January  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Gardner,  Product  Manager 

(PM)  17.  Registration  Division  (TS- 
,    767C),  Office  of  Pesticide  Programs, 
Environmetal  Protection  Agency,  401 
M  St.,  SW..  Washington.  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  207.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
2690). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  which  was  published  in 
the  Federal  Register  of  August  17. 1983 
(48  FR  37277).  announcing  the 
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establishment  of  temporary  tolerances 
for  residues  of  the  pesticide 
( ±  )Cyano(3-phenoxyphenyl)methyl(  ±  )- 
4-{dinuoromethoxy)-alpha-(l- 
methylethyl]  benzeneacetate  in  or  on  the 
raw  agricultxiral  commodities  com  grain 
(except  popcorn),  fresh  com,  and  sweet 
com  (kernels  and  cob  with  husk 
removed)  at  0.05  part  per  million  (ppm). 
These  tolerances  were  issued  in 
response  to  pesticide  petition  PP  3G2842, 
submitted  by  American  Cyanamid  Co., 
Agricultural  Division.  P.O.  Box  400, 
Princeton.  NJ  0e54a 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  241-EIJP-103. 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended. 
(Pub.  L  95-396,  92  Stat.  819;  7  U.S.C. 
138). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions; 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  January  15, 
1985.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  If  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534.  94  Stat.  1164.  5  U.S.C.  801-612),  the 
Administrator  has  ^ete^nined  that 
regulations  establiahing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981,  (46 
FR  24950). 

(Sec.  40e(j),  68  SUt  516  (21  U.S.C.  M6a(j))) 

Dated  August  2i  1984. 
DongUa  D.  Campt. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IPK  Doc  AI-tSTOr  nM  S-11-M:  8-45  un) 
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(OPP-S0610;  FRL-2666-2] 

Issuance  of  Experimental  Use  Permits, 
BFC  Chemicals,  Inc,  et  aL 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMAWY:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

row  FmrrMER  information  contact: 

By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below; 

Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  D.C.  20460. 
In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit: 
1921  Jefferson  Davis  Highway, 

Arlington,  VA. 
SUPM^MENTANV  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits; 

45639-EUP-18.  Issuance.  BFC 
Chemicals,  Inc.,  4311  Lancaster  Pike, 
WUmington.  DE 19805.  This 
experimental  use  permit  allows  the  use 
of  960  pounds  of  the  herbicide  diethatyl 
ethyl  on  Bermuda  grass  grown  for  seed 
to  evaluate  the  control  of  weeds.  A  total 
of  240  acres  are  involved;  the  program  is 
authorized  only  in  tfie  States  of  Arizona 
and  California.  The  experimental  use 
permit  is  effective  from  November  23, 


1983  to  January  31, 1985.  (Richard 
Mountfort  PM  23.  Rm.  253,  CM#2.  (70a- 
557-1830)) 

10182-EUP-17.  Issuance.  IQ  Americas 
Inc.,  Wihnington.  DE  19897.  This 
experimental  use  permit  allows  the  use 
of  1,680  pounds  of  the  insecticide 
pirimiphos^nethyl  on  stored  grains  to 
evaluate  the  control  of  various  pests.  A 
total  of  133.629  tons  are  involved;  the 
program  in  authorized  only  in  the  States 
of  Alabama,  Arkansas,  California, 
Colorado,  Florida,  Georgia.  Idaho. 
Illinois,  Indiana,  Iowa,  Kansas. 
Kentucky,  Louisiana.  Michigan, 
Minnesota.  Mississippi.  Missouri. 
Montana,  Nebraska.  New  Mexica  North 
Carolina.  North  Dakota.  Ohio, 
Oklahoma,  Oregon.  South  Carolina 
South  Dakota,  Tennessee,  Texas. 
Virginia,  Wisconsin,  and  Washington. 
The  experimental  use  permit  is  effective 
from  October  25, 1983  to  October  2S, 
1984.  Temporary  toleances  for  residues 
of  the  active  ingredient  In  or  on  corn. 
grain  sorghum,  rice,  and  wheat  have 
been  established.  A  feed  additive 
regulation  for  residues  of  the  active 
ingredient  in  or  on  rice  hulls  and  the  mill 
fractions  of  rice  and  wheat  have  been 
established  (21  CFR  561.432).  Qay 
Ellenberger.  PM  12.  Rm.  205,  CM#2. 
(701-557-2836)) 

209S4-EUP-r2&  iBsuance.  Zoecon 
Corporatioa  975  California  Ave.,  P.O. 
Box  10975,  Palo  Alto,  CA  94304.  This 
experimental  use  permit  allows  the  use 
of  250  pounds  of  the  insect  growth 
regulator  methoprene  in  poultry  houses 
to  evaluate  the  control  of  the  darkling 
beetle.  A  total  of  307.321  square  feet  are 
involved:  the  program  is  authorized  only 
in  the  States  of  Arkansas.  Florida, 
Georgia,  North  Carolina,  Termessee,  and 
South  Carolina.  The  experimental  use 
permit  is  effective  from  November  10, 
1983  to  November  10, 1984.  This  permit 
is  issued  with  the  limitation  that  none  of 
the  residues  will  enter  the  food-chain. 
(Timothy  Gardner,  PM  17,  Rm.  207, 
CM»2,  (70a-S57-2890)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8:00  ajn.  to  4K)0  p.m.. 
Monday  throu^  Friday,  excluding  legal 
holidajrs. 

(Sec.  5,  Pub.  L  05-396;  92  Stat.  828  (7  U.S.C 
136c)) 


35862 
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Dated:  August  23, 1984. 
DougUs  D.  Campt 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc  M-2370e  Filed  t-lt-M:  8:45  un) 
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(PP  4G2976/T464;  OPP-FRL-2665-8] 

Mobay  ChemicaJ  Corp.;  Establishment 
of  Temporary  Tolerances 

aqency:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
insecticide  cyano(4-fluoro-3- 
phenoxyphenyl)methyl  3-(Z2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate  in  or 
on  certain  raw  agricultural  commodities. 
These  temporary  tolerances  were 
requested  by  Mobay  Chemical 
Corporation. 

DATE:  These  temporary  tolerances 
expire  April  20, 1985.. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail. 

Timothy  Gardner,  Product  Manager 
(PM)  17,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  207,  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557- 
2690). 

SUPPLEMENTARY  INFORMATKHt  Mobay 
Chemical  Corporation,  P.O.  Box  4913, 
Kansas  City,  MO  84120  has  requested,  in 
pesticide  petition  PP  4G2976,  the 
establishment  of  temporary  tolerances 
for  residues  of  the  insecticide  cyano(4- 
fluoro-3-phenoxyphenyl)methyl  3-(2.2- 
dichloroethenyl}-2,2- 
dimethylcyclopropanecarboxylate  in  or 
on  the  raw  agricultural  commodities 
cottonseed  at  1.0  part  per  million  (ppm); 
peanuts  at  0.02  ppm;  peanut  hulls  at  0.2 
ppm;  peanut  hay  at  20.0  ppm;  soybeans 
at  0.05  ppm;  soybean  forage  at  10.0  ppm; 
soybean  straw  at  0.7  ppm;  soybean  hay 
at  40.0  ppm;  milk  at  0.1  ppm;  eggs  at  0.01 
ppm;  meat,  fat.  and  meat  byproducts  of 
poultry  at  0.1  ppm;  meat  fat  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  1.0  ppm;  soybean  oil  at  0.1 
ppm;  cottonseed  hulls  at  2.0  ppm;  and 
soybean  hulls  at  0.1  ppm.  A  related 
food/feed  additive  regulation  FAP 
4H5416  has  established  tolerances  for 
the  food  commodity  soybean  oil  at  0.1 
part  per  million  (ppm);  and  for  the  feed 
commodities  cottonseed  hulls  at  2.0 
ppm;  peanut  hay  at  20.0  ppm;  peanut 


hulls  at  0.2  ppm;  soybean  forage  at  10.0 
ppm;  soybean  hay  at  40.0  ppm;  soybean 
hulls  at  0.1  ppm;  and  soybean  straw  at 
0.7  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  3125-EUP-188 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  estabUshment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Mobay  Chemical  Corp.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  20, 1985. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  writh,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534.  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signlRcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


(Sec.  408(j).  68  Stat  518.  (21  U.S.C.  34*80))) 

Dated:  August  24. 1984. 
Douglas  D.  Campt 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Ooc  B«-23710  Filed  S-11-84;  8:48  tmj 
BILUNQ  cooc  SSaO-WMi 


[OW-FRL-2668-4] 

Management  Advisory  Group  to  ttie 
EPA  Construction  Grants  Program; 
Open  IMeeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  two  day  meeting  of  the 
Management  Advisory  Group  to  the 
EPA  Construction  Grants  Program 
(MAG)  will  be  held  on  September  29-30, 
1984.  at  the  Hyatt  Regency  Hotel, 
Poydras  Plaza  and  Loyola  Avenue.  New 
Orleans,  Louisiana.  The  meeting  will 
begin  at  9:00  a.m.  on  both  days  and  will 
adjourn  at  5:00  p.m.  on  September  29 
and  3:00  p.m.  on  September  30. 

The  principal  agenda  items  will  be  to 
discuss  and  prepare  the  basis  for  a 
report  on  compliance,  enforcement  and 
operations  and  maintenance  of 
municipal  wastewater  treatment 
facilities.  The  agenda  will  also  include 
briefings  and  discussions  on  other  topics 
of  current  or  future  interest  to  MAG. 
Any  member  of  the  public  wishing  to 
make  conunents  is  invited  to  submit 
them  in  writing  to  the  Executive 
Secretary  at  the  meeting. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  additional  information  should 
contact  Ms.  Georgette  Brown  at  (202) 
382-5859. 

Dated:  September  5. 1984. 
Henry  L.  Longest  II. 
Acting  Assistant  Administrator  for  Water. 

[FR  Ooc  84-240S2  FU«d  »-11~84:  8:48  unj 
MLUMQ  COOC  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  84-391] 

SMRS  Applications  In  the  New  York 
City.  Ptiliadelphia,  Washington,  D.C.. 
and  Baltimore  Areas 

agency:  Federal  Conununications 
Commission. 

ACTION:  Order  estabhshing  lottery. 

SUMMARY:  The  Commission  has  adopted 
a  Memorandum  Opinion  and  Order 
establishing  a  random  selection  lottery 
procedure  to  select  from  among 
competing  applications  for  800  MHz 
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Specalized  Mobile  Radio  Systems  in  the 
New  York  City.  Philadelphia, 
Washington,  D.C  and  Baltimore  areas. 
This  action  was  taken  to  expedite  the 
applications  process  because  there  are 
no  substantial,  material  differences 
among  the  competing  applications. 

FOR  MORE  INFORMATION  CONTACT;  Jerold 
Feldman.  Private  Radio  Bureau.  (202) 
632-7125. 

SUPPLEMENTARY  MPORMATION: 

Memorandum  Opinion  and  Order 

In  the  matter  of  SMRS  applications  in  the 
New  York  City,  Philadelphia.  Washington. 
D.C  and  Baltimore  Areas. 

Adopted:  August  8. 1984. 
Released:  August  30. 1984. 

By  the  Commission:  Commissioner  Quello 
concurring  and  issuing  a  statement; 
Cortunissioner  Rivera  absent. 

1.  On  February  22, 1984.  the 
Commission,  in  accordance  with 
procedures  set  forth  in  the  Second 
Report  and  Order  in  General  Docket  No. 
81-768,  48  PR  27182  (June  13. 1983). 
initiated  by  Public  Notice  (No.  2465)  an 
expedited  paper  hearing  proceeding  to 
select  licensees  from  among  competing 
applicants  for  Specialized  Mobile  Radio 
(SMR)  800  MHz  channels  in  the  New 
York  City,  Philadelphia.  Washington, 
D.C.  and  Baltimore  areas.  These  areas 
have  been  consolidated  in  one 
proceeding  because  spacing  rules 
preclude  co-channel  grants  at  proposed 
transmitter  sites  which  are  within  70 
miles  of  each  other.  Only  those 
applications  which  met  the  filing 
requirements  as  set  forth  in  our  Second 
Report  and  Order  in  PR  Docket  No.  79- 
191,  e<  oL,  90  FCC  2d  1981  (1982),  are 
being  considered. ' 

2.  The  Public  Notice,  citing  the 
comparative  criteria  established  in  our 
Memorandum  Opinion  and  Order 
terminating  PR  Docket  No.  79-191.  et  al. 
48  PR  51917  (November  15. 1983),  noted 
that  applicants  will  be  awarded 
comparative  points  based  upon  the 
following; 

(1)  Apphcations  proposing  to  expand 
an  existing  loaded  trunked  system  wrill 
be  awarded  two  comparative  points. 


(2)  Applicants  propoting  to  operate  ■ 
new  trunked  system  will  be  awarded 
one  comparative  point 

(3)  Applicants  proposing  to  operate  a 
conventional  sjrstem  will  be  awarded  no 
comparative  points. 

3.  In  accordance  with  Rule  1.221, 
applicants  were  required  to  file  a  Notice 
of  Appearance  and  Statement  and  serve 
copies  on  all  other  applicants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  filing  of  appearance  or 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecute 
pursuant  to  Rules  1.221(c)  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  complaints 


'  The  applications  to  add  to  existing  tninksd 
systems  filed  by  Carrier  Communicatioiu  Corp.  (File 
no.  508744).  Conitran  Associates.  Inc.  (File  no, 
506021)  and  Leascom  (File  no.  508972)  were 
dismissed  because  they  did  not  meet  the  required 
90%  loading  standard  by  the  cioae  of  the  December. 
1962  filing  period  for  applications  for  new  800  MHz 
frequendea.  90  PCC  2d  at  1314-1315.  These 
applications  were  included  in  this  proceeding 
pending  the  outcome  of  the  appeal  of  their 
dismissals  On  July  la  1994  the  Commission  denied 
the  Applications  for  Review  of  thete  dismissal 
actions.  Conaequtntly  thaM  appUcaUona  will 
receive  no  furtl^r  consldaratlon. 


conoeiniag  tbs  qnaUficatkias  or 
stateoMBto  of  oompottag  appikauito. 

4.  The  PuUic  Notice  indicated  that  we 
would  review  the  iaibnnatloii  — famitted 
and  make  a  final  ^^rifim  "wu?W"i'^ 
the  proper  oomparetive  points  far  each 
appUcanL  After  the  paper  proceeding*. 
those  apphcationa  with  the  highest 
number  of  comparative  points  would  be 
granted.  If  snfBcient  channels  were  not 
available  to  grant  all  appticatiani  wl^ 
the  same  number  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accordance  with  the  Commission's 
lottery  procedures. 

5.  The  Public  Notice  initiating  this 
proceeding  listed  132  applications  for 
SMR  stations  in  the  New  York  City, 
Philadelphia,  Washington.  D.C.  and 
Baltimore  areas.*  Of  these  applications 
the  following  were  dismissed  for  the 
reasons  shown: 
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6.  The  following  applications  ai^  also 
dismissed  by  this  order,  for  the  reasons 
shown: 
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7.  Based  on  the  Notices  of  Appearance 
and  Statements  and  clarifying 
information  furnished  by  several 
applicants  pursuant  to  our  request  we 
have  determined  that  of  the  remaining 
applications,  one  application  is  assigned 


two  comparative  points  for  proposing  to 
expand  an  existing  loaded  trunked 
system.  104  applications  are  each 
assigned  one  comp{u*ative  point  for 
proposing  to  operate  a  new  tnmked 
system  and  one  application  is  assigned 
no  comparative  points  for  proposing  to 
operate  a  conventional  system. 

8.  Consistent  with  the  February  22 
Public  Notice  and  the  policies  and 
procedures  in  our  Second  Report  and 
Orders  in  General  Docket  No.  81-768, 
supra,  and  Wl  Docket  No.  79-191.  et  aL 
supra,  applications  assigned  two 
comparative  points  will  be  granted 
without  a  lottery  if  there  are  sufficient 
channels  available  to  accommodate 
such  applicants.  Therefore,  the 
apphcation  of  Henry  Brothers 
Electronics,  Inc.  (File  no.  508679).  to  add 
5  channels  to  its  existinp  loaded  5 
channel  SMR  system  WZN-578  located 
in  Verona,  New  Jersey  will  be  granted. 


'  The  February  22  Public  Notice  listed  131 
appUcatioiu  On  fune  7.  ISM  the  Commiaaion 


ralauad  a  PiibUc  Notioa  (No.  4700)  adcUiv  •■ 
applicant  who  waa  oadtlad  fraa  tba  initial  hat  of 
participanti. 
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9.  When  spectrum  remains  available 
but  is  insufficient  to  grant  applications 
which  are  without  substantial,  material 
differences  *  and  which  are  assigned 
one  comparative  point,  those 
applications  will  be  designated  for 
random  selection.  Since  sufficient 
channels  are  not  available  to  grant  all 
104  applications  proposing  to  operate  a 
new  trunked  system,  grants  of  these 
appUcations,  which  are  listed  in  the 
attachment  will  be  made  in  accordance 
with  the  Commission's  lottery 
procedures.* 

10.  Since  there  are  insufficient 
channels  to  grant  all  applications  for 
new  trunked  systems,  the  remaining 
application  (File  no.  508652]  for  a 
conventional  system  filed  by  Electronic 
Specialty  Services,  Inc.  is  dismissed  by 
this  order. 

11.  Accordingly,  it  is  ordered, 
pursuant  to  section  309(i]  of  the 
Communications  Act  of  1934,  as 
amended,  (47  U.S.C.  309(i))  and  $  1.972 
of  the  Commission's  Rules  (47  CFR 
1.972),  that  a  lottery  will  be  conducted  to 
select  from  among  the  104  competing 
applications  for  new  trunked  SMR 
systems  in  the  New  York  City, 
Philadelphia,  Washington.  D.C.  and 
Baltimore  areas.  A  Lottery  Notice  will 
be  issued  shortly  providing  the  date  and 
procedures  for  this  random  selection 
process. 

Federal  Communications  Commission. 

William  I.  Tikaiico, 

Secretary. 

Competiiig  Applications  To  Be  Selected 
by  Lottery  for  SMR  Systems  in  New 
York  aty,  Philadelphia,  Washington, 
D.C  and  Baltimore 

1.  Adv.  Radio  Conun.  Services  of 
Florida,  Inc.,  P.O.  Box  10, 1700  S.  Dixie 
Highway,  Boca  Raton.  FL  33432-0019-, 
New  York,  NY  509231 

2.  American  Mobile  Systems,  Inc.,  4 
West  58th  Sb-eet.  New  York.  NY 
10019;  Arlington,  VA  505188 

3.  AMP/ American  Mobile  Phone  Corp., 
663  5th  Avenue,  New  York.  NY  10022; 
New  York,  !SfY  508751 

4.  Henrj  Lii^z  &  Anna  Lutz  d/b  as 
Belford  Enterprises,  368  E.  Road. 
Belford,  NJ  07718;  Clarksville.  NJ 
508694 

5.  Frank  N.  Bo  vino  T/A,  Bo  vino 
Conununications  Co.,  521  Cypress 


•  48  FR  27182.  27195  Qune  13. 1983). 

*  There  are  no  lubstantial.  material  difference* 
among  theae  applicants  since  they  all  propose  to 
operate  a  new  5  channel  trunked  SMR  iystem  and 
there  are  no  financial  qualificationi  required  for 
applying  for  an  SMR  hcenae.  We  deem  there  to  be 
no  (ubatantial.  material  difference*  among 
application*  which  are  auigned  the  same  number  of 
comparative  points.  See  Memorandum  Opinion  and 
Older.  Docket  No.  18282.  51  FCC  2d  945.  980  (1975). 


Street,  Westwood.  N]  07675:  Centi-al 
Islip  U  NY  508823 

6.  Frank  N.  Bovino,  Bovino 
Communications  Co.,  521  Cypress 
Sti-eet,  Westwood.  N]  07675;  Verona, 
NJ  508801 

7.  Richard  Rosander  &  Klaus  Hoffman, 
Commercial  Communications  Co.,  500 
Swenson  Dr.,  Kenilworth,  NJ  07033: 
Verona,  NJ  506238 

8.  Communications  Contracting  Corp.,  77 
Money  Sti-eet.  Lodi.  NJ  07644;  W. 
Paterson,  NJ  506623 

9.  Comtran  Associates,  Inc.,  980  E.  35th 
Sti^et,  Brooklyn,  NY  11210: 
Clarksville,  NJ  507697 

10.  Comtran  Associates,  Inc.,  980  E.  35th 
Sti-eet,  Brooklyn,  NY  11210;  Easton. 
CT  507^02 

11.  Marcel  Boulais  d/b  as  Confidential 
Communications  Co.,  5346  N.  91st 
Avenue.  Tolleson.  AZ  85353:  New 
York,  NY  507734 

12.  LaVonne  H.  Cordon.  22  Esworthy 
Terr.,  Caithersburg,  MD  20760: 
Independent  Hill,  VA  506649 

13.  Crescent  Cardboard  Co.,  c/o 
Crescent  Communications,  112  E.  1st 
N.,  Logan,  UT  84321;  Philadelphia.  PA 
508848 

14.  Crescent  Cardboard  Co.,  c/o 
Crescent  Communications,  112  E.  1st 
N..  Logan,  UT  84321;  New  York,  NY 
508853 

15.  Crescent  Cardboard  Co.,  c/o 
Crescent  Communications,  Co.,  112  E. 
1st  N.,  Logan,  UT  84321;  Washington, 
DC.  508866 

16.  Leo  Denslow,  340  Cognewaugh  Road, 
Cos  Cob,  CT  06807;  New  York,  NY 
508828 

17.  Elizabeth  Michaels  d/b  as  EM 
Communications,  3619  S.  7th  Street, 
Arlington,  VA  22204;  Washington, 
D.C. 509549 

18.  Elizabeth  Michaels  d/b  as  EM 
Communications,  3619  S.  7th  Street, 
Arlington,  VA  22204;  Towson,  MD 
509548 

19.  WUliam  W.  Erdman.  1730 
Pennsyvlania  Ave.  NW.,  Washington, 
D.C.  2006;  New  York,  NY  507857 

20.  Events.  Inc.,  5702  F  General 
Washington  Dr.,  Alexandria,  VA 
22314;  Manassas,  VA  508746 

21.  Five  States  Tower  Co.,  P.O.  Box  416, 
Poughkeepsie,  NY  12608;  New  York, 
NY  508696 

22.  Frederick  R.  Head  Agency,  Inc.,  1801 
Burnet  Avenue,  Syracuse,  NY  13206; 
West  New  York.  NJ  508388 

23.  John  J.  Gottsman  d/b  as  G  &  S 
Enterprises,  1021  Stone  Canyon  Rd., 
Los  Angeles,  CA  90024:  Philadelphia, 
PA  509065 

24.  John  J.  Gottsman  d/b  as  G  &  S 
Enterprises,  1021  Stone  Canyon  Rd., 
Los  Angeles.  CA  90024:  New  York,  NY 
509079 


25.  John  J.  Gottsman  d/b  as  G  &  S 
Enterprises,  1021  Stone  Canyon  Rd., 
Los  Angeles,  CA  90024;  Washington. 
D.C.  509092 

26.  General  Comms.  &  Electronics  Co., 
P.O.  Box  670.  59  Bloomfield  Avenue. 
Pine  Brook.  NJ  07058;  New  York,  NY 
506237 

27.  General  Electric  Radio  Ser.  Corp,,  c/ 
o  General  Electric  Co.  MRD,  6501 
Loisdale  Ct.,  Ste.  1100,  Springfield  VA 
22150;  New  York,  NY  506856 

28.  General  Electric  Radio  Services 
Corp.,  c/o  General  Electric  Co.  MCD. 
6501  Loisdale  Ct.,  Ste.  1100. 
Springfield,  VA  22150;  Philadelphia. 
PA  506854 

29.  General  Electric  Radio. Services 
Corp.,  c/o  General  Electric  Co.  MRD, 
6501  Loisdale  Ct.,  Ste.  1100. 
Springfield.  VA  22150;  Washington, 
D.C.  506859 

30.  Handle  Artists  Management  Ltd..  307 
Candlewood  Ct.,  Millersville.  MD 
21108;  Washington,  D.C.  508655 

31.  Handle  Artists  Management  Ltd.,  307 
Candlewood  Ct.,  Millersville,  MD 
21108;  Towson,  MD  508656 

32.  Michael  E.  Handley  d/b  as  The 
Handley  Co.,  6260  Paddington  Ln.. 
Centreville,  VA  22020;  McLean,  VA 
508265 

33.  Hill's  Capitol  Security.  Inc..  818 
Roeder  Rd..  Ste.  500.  Silver  Spring.  MD 
20901;  Washington.  D.C.  509074 

34.  Howard  Hollander.  185  Beach  136th 
St.,  Belle  Harbor.  NY  11694;  Half 
Hollow  Hills.  NY  508295 

35.  J  4  H  Radio,  1  Madison  Sti-eet,  E. 
Rutherford,  NJ  07073;  West  Orange.  NJ 
506228 

36.  John  B.  Sydnor  d/b  as  JB  Sydnor 
Towing  Service,  7128  Idylwood  Road 
Falls  Church.  VA  22043;  McLean,  VA 
508313 

37.  Johnny  Matthews  Fuel  &  Trucking, 
630  14th  St.,  NE.,  Washington,  D.C. 
20002;  Washington,  D.C.  508752 

38.  Joel  Komreich.  33  Murray  Hill  Drive. 
Spring  Valley,  NY  10977;  New  York 
NY  507169 

39.  Leader  Communications,  Inc.,  3003 
W.  Madison,  Bellwood,  IL  60104; 
Philadelphia,  PA  508255 

40.  Leader  Communications,  Inc.,  3003 
W.  Madison,  Bellwood.  IL  80104;  New 
York  NY  508799 

41.  Leader  Communications,  Inc.,  3003 
W.  Madison.  Bellwood.  IL  60104; 
Washington.  D.C.  509228 

42.  David  J.  Lesser,  14  Buckingham 
Drive.  Dix  Hills,  NY  11746;  New  York, 
NY  507471 

43.  Loomis  Radio  Communications,  Inc., 
P.O.  Box  2383.  Houston.  TX  77001; 
New  York.  NY  508697 
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44.  Maryland  Communications  Co..  Inc., 
8641  Loch  Raven  Botilevard.  Towson. 
MD  21204;  Montclair.  NJ  506608 

45.  MEB  International  Industries  Inc.,  c/ 
o  M.E.  Birkins,  185  E.  Palisade 
Avenue,  Englewood,  NJ  07631;  West 
New  York.  NJ  508266 

46.  MEB  International  Industries,  c/o 
M.E.  Birkins,  185  E.  Palisade  Ave.. 
Englewood,  NJ  07631;  Arlington,  VA 
508267 

47.  Guy  P.  McSweeney.  3340  Peachtree 
Rd.,  NE.  Suite  1690,  Atlanta,  GA 
30326;  Philadelphia,  PA  509220 

48.  Guy  P.  McSweeney,  3340  Peachtree 
Rd.,  NE,  Suite  1690,  Atlanta,  GA 
30326;  Washington.  D.C.  509222 

49.  Microwave  Carphones,  Inc.,  P.O.  Box 
430016,  Houston,  TX  77243; 
Washington,  D.C.  508218 

50.  Mobile/Comm  of  DC,  Inc.,  P.O. 
Drawer  2367,  Jackson,  MS  39205; 
Vienna,  VA  507515 

51.  Mobile  Conuns.  Service  Co.,  Inc.,  147 
Wheeler  Avenue,  Bridgeport,  CT 
06606;  Easton,  CT  508693 

52.  Mobile  Radio  Dispatch  Service,  Inc., 
P.O.  Box  249,  E.  Bruswick,  NJ  08816; 
Marlboro,  NJ  508292 

53.  Motorola,  Inc.,  1270  Fairfield  Rd., 
Suite  5,  Gettysburg,  PA  17325; 
Towson,  MD  507477 

54.  Motorola,  Inc.,  1270  Fairfield  Rd., 
Gettysburg,  PA  17325;  Bull  Run,  VA 
507511 

55.  Motorola,  Inc.,  1270  Feirfield  Rd., 
Suite  5,  Gettysburg,  PA  17325; 
Huntington,  NY  508046 

56.  Motorola,  Inc.,  1270  Fairfield  Rd., 
Suite  5,  Gettysburg,  PA  17325;  W. 
Orange,  NJ  508124 

57.  Motorola,  Inc..  1270  Fairfield  Rd.. 
Suite  5,  Gettysburg,  PA  17325; 
Hamilton,  NJ  508813 

58.  Mountain  Communications,  Inc.,'  239 
Main  Street,  West  Orange,  NJ  07052; 
Verona.  NJ  506622 

59.  Stewart  Nattboy,  3411  Avenue  H. 
Brooklyn,  NY  11210;  New  York,  NY 
507396 

60.  Norcom  Communications  Corp.,  P.O. 
Box  2208,  N.  Babylon,  NY  11703; 
Clarksville,  NJ  506750 

61.  Norcom  Communications  Corp.,  P.O. 
Box  2208,  N.  Babylon,  NY  11703; 
Plainview,  NY  506702 

62.  NUR  Corporation,  P.O.  Box  6010,  Los 
Osos,  CA  93402;  AtlantiaCity,  NJ 
506659 

63.  NUR  Corporation,  P.O.  Box  6010,  Los 
Osos,  CA  93402;  Philadelphia,  PA 
506669 

64.  NUR  Corporation,  P.O.  Box  6010,  Los 
Osos,  CA  93402;  Baltimore,  MD  506676 

65.  NUR  Corporation,  2141 10th  Street, 
P.O.  Box  6010,  Los  Osos,  CA  93402; 
New  York,  NY  509139 


'  Mountain  Comniunicationt,  lnc.'»  former 
address  of  record  in  this  proceeding  was  1728 
Spnngfie'd  Ave.,  Maplewood.  NJ  070*0. 


66.  Nysmac  Corporation,  30  W.  25th 
Street.  New  York.  NY  10010;  New 
Haven.  CT  507860 

67.  Nysmac  Corporation.  30  W.  25th 
Street  New  York,  NY  10010;  New 
York,  NY  508296 

68.  R.G.L  Communications,  Inc.,  P.O. 
Box  1068,  Maywood.  NJ  07606  Fort 
Lee,  NJ  508065 

69.  Rilor  Services,  628  Medford  Road, 
Route  112,  Patchoque,  NY  11772;  New 
York.  NY  508146 

70.  Charles  Sanfillipo.  280  Giffords 
Lane.  Staten  Island.  NY  10308.  New 
York,  NY  507399 

71.  Scorpion  Systems,  Inc.,  Jeremiah 
Courtney  Law  Offices,  2120  L  St  NW. 
Ste.  335,  Washington,  D.C.  20037; 
Bethesda,  MD  509085 

72.  Scorpion  Systems,  Inc..  Jeremiah 
Courtney  Law  Offices,  2120  L  St  NW. 
Ste.  335.  Washington,  D.C  20037;  New 
York,  NY  509089 

73.  Scorpion  Systems,  Inc.,  Jeremiah 
Courtney  Law  Offices,  2120  L  St  NW, 
Ste.  335,  Washington,  D.C.  20037; 
Philadelphia,  PA  509134 

74.  SMR  Systems  Corp.,  1318  Round 
Oak  Ct,  McLean,  VA  22101;  Bull  Run, 
VA  509545 

75.  SMR  Systems  Corp.,  1318  Round 
Oak  Ct,  McLean,  VA  22101; 
Catonsville,  MD  509546 

76.  Southwide  Mobile  Telephone  Co., 
200  Park  Offices,  Ste.  200,  P.O.  Box 
13219,  Research  Triangle  Park.  NC 
27709;  Leonardtown,  MD  508893 

T7.  Southwide  Mobile  Telephone  Co., 
200  Park  Offices,  Ste.  200,  P.O.  Box 
13219,  Research  Triangle  Park.  NC 
27709;  Hagerstown,  MD  508894 

78.  Southwide  Mobile  Telephone  Co., 
200  Park  Offices,  Ste.  200,  P.O.  Box 
13219,  Research  Triangle  Park.  NC 
27709;  Dover,  DE  508907 

79.  Southwide  Mobile  Telephone  Co., 
200  Park  Offices,  Ste.  200,  P.O.  Box 
13219.  Research  Triangle  Park.  NC 
27709;  Front  Royal,  VA  508901 

80.  Southwide  Mobile  Telephone  Co., 
200  Park  Offices,  Ste.  200.  P.O.  Box 
13219,  Research  Triangle  Park,  NC 
27709;  Fredericksburg.  VA  508950 

81.  South wride  Mobile  Telephone  Co.. 
200  Park  Offices,  Ste.  200,  P.O.  Box 
13219,  Research  Triangle  Park,  NC 
27709;  Baileys  Cross  Rds.,  VA  509189 

82.  Specialized  Mobile  Radio  Services, 
Inc.,  53  Broken  Arrow  Bend,  Medford, 
NJ  08055;  Williamstown,  NJ  509099 

83.  Fred  Steinberg,  29  Northwood  Cir., 
Huntington,  NY  11743:  Half  Hollows. 
NY  508275 

84.  William  L  Swartzbaugh,  8  River 
Road  Drive,  Essex,  CT  06426;  W.  New 
York.  NJ  508310 

85.  Tactel  Systems.  Inc..  8325  Old 
Marlboro  Pike.  A-13,  Upper  Marlboro, 
MD  20772;  Baltimore,  MD  506192 


86.  Texas  Mobile  Communications,  Inc.. 
1006  Wirt  Rd..  Ste  12a  Houston,  TX 
77055;  Washington.  D.C.  609073 

87.  Texas  Mobile  Communications,  Inc., 
1008  Wirt  Rd..  Ste.  12a  Houston.  TX 
77055;  New  Yorit.  NY  508112 

88.  Suzanne  Tfister  &  Samuel  T. 
Tomatore.  d/b  as  Tomatore  &  COm 
The  University  Building.  120  E. 
Washington  Street  Syracuse.  NY 
13202;  W.  New  York.  NJ  508314 

89.  Tower  Site  Communications,  Inc., 
1115  Valewood  Road.  Towson.  MD 
21204;  Fairfax.  VA  506606 

90.  Tower  Site  Communications,  Inc.. 
1115  Valewood  Road,  Towson.  MD 
21204;  Central  Ishp  U.  NY  508629 

91.  Trans-Ocean  Comms.  Inc.,  82-16 
Elliott  Avenue.  Middle  Village,  NY 
11379:  Forest  Hills,  NY  500993 

92.  Tri-State  Paging  Co.,  Inc.,  35C 
Corbin  Avenue.  Bayshore.  NY  11706; 
Huntington.  NY  509174 

93.  Tu-Way  Mobile  Comm.  Co.,  2350 
Schoenersville  Rd..  Allentown,  PA 
18103;  Philadelphia,  PA  508654 

94.  Two  Way  Conununications  Inc.,  35C 
Corbin  Avenue,  Bayshore,  NY  11706; 
Huntington,  NY  506232 

95.  United  States  Sugar  Corp.,  P.O.  Box 
Drawer  1207.  Clewiston.  FL  33440; 
New  York.  NY  509164 

96.  Western  Union  Telegraph  Co.,  1 
Lake  Street  Upper  Saddle  River,  NJ 
07458;  Atlantic  City,  NJ  508234 

97.  Western  Union  Telegraph  Co..  1 
Lake  Street  Upper  Saddle  River.  NJ 
07458;  Philadelphia.  PA  508356 

98.  Western  Union  Telegraph  Co..  1 
Lake  Street  Upper  Saddle  River.  NJ 
07458;  Frederick.  MD  508383 

99.  Western  Union  Telegraph  Co.,  1 
Lake  Street  Upper  Saddle  River,  NJ 
07458;  Washington  D.C.  508767 

100.  Western  Union  Telegraph  Co.,  1 
Lake  Street  Upper  Saddle  River,  NJ 
07458:  Allentown  PA  506783 

101.  Western  Union  Telegraph  Co.,  1 
Lake  Street  Upper  Saddle  River,  NJ 
07458:  Elkton.  MD  508841 

102.  Western  Union  Telegraph  Co..  1 
Lake  Street  Upper  Saddle  River,  NJ 
07458;  Bridgeport  CT  508882 

103.  Western  Union  Telegraph  Co.,  1 
Lake  Street  Upper  Saddle  River,  NJ 
07458:  New  York,  NY  508884 

104.  Xentel  Corporation,  P.O.  Box  2086, 
Burbank.  CA  91507;  New  York.  NY 
507530 

August  &  1984. 

CoDcuning  Statement  of  Coraminionar  lames 
H.QueUo 

In  re:  Random  selection  proceeding  for  800 
MHz  Specialized  Mobile  Radio  (SMR) 
licenses  in  the  New  York  City,  Philadelphia, 
Washingtoa  D.C.  and  Baltimore  areas. 
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I  object  to  the  manner  in  which  the 
Commisaion  approached  the  use  of  the  lottery 
to  decide  among  SVfR  applicants  in  this 
proceeding.  Purporting  to  adopt  a 
comparative  process,  the  Commission  found 
one-hundred  and  four  appUcants  equally 
qualified  to  operate  new  SMR  systems.  In 
fact,  there  was  no  comparison  of 
qualifications.  The  only  "comparative"  merits 
awarded  were  on  the  basis  of  the  nature  of 
the  proposed  service;  i.e.,  expanded,  new  or 
conventionaL  Each  applicant's  ability  to 
carry  out  its  proposal  was  simply  assumed. 

I  continue  to  have  concerns  that  the 
Commission  is  unnecessarily  weakening  its 
comparative  process  as  it  perpetuates  a  trend 
toward  deciding  among  applicants  by  lot. 

|FV  Doc  S4-23M3  PU«d  9-n-S4:  8;M  unj 
atLUNQ  COOC  (TII-OI-II 


FEDERAL  EyERGENCY 
MANAGEMENT  AGENCY 

Board  of  VIstors  for  the  Emergency 
Management  Instftiite;  Establlstiment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I  (Supp.  n,  1972)),  General 
Services  Administration  Regulations  41 
CFR  Part  101-6,  and  Federal  Emergency 
Management  Agency  (FEMA) 
Regulation  44  CFR  Part  12,  and  after 
consultation  with  the  General  Services 
Administration,  the  Director  of  FEMA 
has  determined  that  the  establishment 
of  the  FEMA  Board  of  Visitors  for  the 
Emergency  Management  Institute  [EMI) 
is  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Agency  by  law. 

The  objectives  and  the  duties  of  the 
Board  are  to  review  the  programs  of  EMI 
and  make  comments  and 
recommendations  to  the  Associate 
Director  for  Training  and  Fire  Programs 
regarding  the  operation  of  the  institute 
and  any  improvements  therein  which 
the  Board  deems  appropriate. 

1.  In  carrying  out  its  responsibihties, 
the  Board  may  include  in  its  review: 

(a)  A  discussion  of  the  institute's 
programs  to  determine  whether  these 
programs  further  the  basic  mission  of 
the  EMI:  and 

(b)  Other  appropriate  subject  areas 
that  are  related  to  the  effectiveness  of 
the  dehvery  of  the  institute's  programs. 

2.  The  Board  shall  draw  on  the 
expertise  of  its  members  and  with  the 
concurrence  of  the  Associate  Director 
for  Training  and  Fire  Programs,  such 
other  experts  as  may  be  considered 
appropriate  in  order  to  provide  advice 
and  make  recommendations  to  the 
Associate  Director. 

3.  The  Board  shall  submit  aimually  a 
written  report  to  the  Associate  Director 
for  Training  and  Fire  Programs  no  later 


than  April  each  year.  This  report  shall 
provide  detailed  comments  and 
recommendations  regarding  the 
operation  of  the  institute. 

4.  The  Board  shall  function  solely  as 
an  advisory  board  and  comply  fully  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Members  and  Chairman 

The  Board  of  Visitors  will  be 
composed  of  12  members,  including  a 
chairman.  The  Associate  Director  shall 
appoint  the  individuals  to  the  Board, 
including  the  member  to  be  designated 
as  chairman.  The  members  of  the  Board, 
including  the  chairman,  shall  be  selected 
from  among  professional  in  the  fields  of 
emergency  management,  education, 
public  administration  and  industry  and 
from  such  professional  organizations  as 
will  ensure  a  balanced  representation  of 
interest. 

Term  of  Office 

Members  shall  be  appointed  for  1 
year,  an  on  January  1  each  year  may  be 
reappointed  for  an  additional  year  at  the 
discretion  of  the  Associate  Director  with 
the  concurrence  of  the  member.  In  the 
event  a  vacancy  occurs,  the  Associate 
Director  may  appoint  a  replacement  to 
fill  the  unexpired  term. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Board  of  Visitors. 
Such  comments,  as  well  as  any 
inquiries,  may  be  addressed  to  the  Rules 
Docket  Clerk.  Office  of  General  Counsel. 
Room  840,  500  C  Sti-eet,  SW., 
Washington.  DC.  20472. 

Dated:  September  5, 1984. 
Louis  O.  Giufirida, 

Director. 

|FR  Doc.  84-24036  Filed  9-11-84;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0505] 

Fee  Schedulea  for  Federal  Reserve 
Bank  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Fee  Schedules  for  Wire  Transfer 
of  Funds  and  Net  Settiement  Services. 

summary:  Tlie  Board  has  approved  a 
reduction  in  the  basic  fee  for  originating 
or  receiving  a  wire  transfer  of  funds 
from  $0.65  to  $0.60. 
EFFECTIVE  DATE:  September  27, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Elliott  C.  McEntee,  Associate  Director 
(202/452-2231)  of  Florence  M.  Young, 


Program  Manager  (202/452-3955) 
Division  of  Federal  Reserve  Bank 
Operations;  Gilbert  T.  Schwartz. 
Associate  General  Counsel  (202/452- 
3625)  or  Elaine  M.  Boutilier,  Attorney 
(202/452-2418).  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551. 

On  January  18, 1984.  the  Board  issued 
for  public  comment  a  proposal  to  assess 
fixed  monthly  fees  to  all  depository 
institutions  having  an  electronic 
connection  to  the  Federal  Reserve  for 
one  or  more  priced  services.  (49  FR 
2828).  In  conjunction  with  implementing 
the  fixed  monthly  fees,  it  was  also 
proposed  that  the  fee  for  originating  or 
receiving  a  basic  wire  transfer  of  funds 
be  reduced  from  $0.65  to  $0.60  per 
transfer. 

Forty-eight  comments  were  received 
from  the  public  on  the  proposal.  While 
the  commenters  generally  discussed  the 
reduction  in  the  basic  transaction  fee  in 
connection  with  the  overall  proposed  fee 
structure,  those  who  specifically 
discussed  it  overwhelmingly  supported 
it. 

The  financial  results  of  the  Federal 
Reserve  priced  services  operations 
indicate  that  during  the  period  January 
through  July  1984,  the  Reserve  Banks 
have  reported  a  net  revenue  surplus  of 
$4.4  million.  This  surplus  is  attributable 
to  costs  lower  than  originally  projected 
and  volume  of  basic,  on-line  funds 
transfers  higher  than  anticipated. 

As  a  result,  total  cost,  including  the 
private  sector  adjustment  factor  (PSAF), 
is  now  projected  to  amount  to  $57.0 
million  and  revenues  should  amount  to 
$62.5  million,  if  the  fee  of  $0.65  for  a 
basic  transfer  is  retained.  In  hght  of  this, 
the  Board  has  reduced  the  fee  for 
originating  or  receiving  a  basic  funds 
transfer  from  $0.65  to  $0.60,  effective 
September  27, 1984.  With  this  reduction, 
it  is  estimated  that  1984  revenues  for  the 
wire  transfer  of  funds  and  net  settiement 
service  will  amount  to  $61.5  million. 

The  Board  also  approved  a  modified 
schedule  of  fixed  monthly  fees  to  be 
assessed  to  all  depository  institutions 
having  an  electronic  connection  with  the 
Federal  Reserve  for  one  or  more  priced 
services,  effective  Jahuary  2. 1985.  A 
detailed  notice  on  this  action  will  be 
published  shortiy. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  8, 1984. 
WUUam  W.  Wiles. 
Secretary  of  the  Board. 

(FR  Doc  84-24008  Filed  ft-11-84:  8:45  am) 
BiUJNO  CODE  UIO-OI-M 
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The  Chase  Manhattan  Corporation,  et 
aU*  Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(81(1 1  of  the  Board's  Regulation 
^  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
I843(c)(81)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vkritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicted  or 
the  offices  of  the  Board  of  Governors  not 
later  than  October  2, 1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045; 

1.  The  Chase  Manhattan  Corporation, 
Nevv  York,  New  York;  to  engage  de  novo 
through  its  subsidiary,  The  Chase 
Manhattan  Trust  Company  of  Cahfomia, 
N.A.,  in  performing  functions  or 
activities  that  may  be  performed  by  a 
trust  company  (including  activities  of  a 
fiduciary,  agency  or  custodial  nature),  in 
the  manner  authorized  by  federal  or 
state  law:  and  including  the  making  of 
loans  and  investments  and  the  taking  of 


deposits  which  are  limited  to  those 
loans,  investments  and  deposits. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105; 

1.  BankAmerica  Corporation.  San 
Francisco,  California;  to  engage  de  novo 
through  its  subsidiary,  BA  Futiires, 
Incorporated,  San  Francisco,  California, 
in  acting  as  a  futures  commission 
merchant  for  non-affiliated  persons. 
Such  activities  will  include  the 
execution  and  clearance  on  major 
commodities  exchanges  of  futures 
contracts  and  options  oft  futures 
contracts  for  bullion,  foreign  exchange, 
government  securities,  certificates  of 
deposit  and  other  money  market 
instruments  that  a  bank  may  buy  or  sell 
in  the  cash  market  for  its  own  account. 
These  activities  would  be  conduted 
worldwide  from  a  de  novo  office  in 
Hong  Kong.  Comments  on  this 
application  must  be  received  not  later 
than  September  26, 1984. 

2.  United  Security  Bancorporation, 
Chewelah,  Washington;  to  engage  de 
novo  through  its  subsidiary,  USB 
Leasing,  Inc.,  Chewelah,  Washington,  in 
leasing  personal  and  real  property  and 
acting  as  agent,  broker,  or  adviser  in 
leasing  such  property. 

3.  Wells  Fargo  &  Company.  San 
Francisco,  California;  to  engage  de  novo 
through  its  subsidiary.  Central  Western 
Insurance  Company,  Phoenix,  Arizona, 
in  the  activity  of  underwriting,  as 
reinsurer,  credit-related  life  insurance 
which  is  directly  related  to  extensions  of 
credit  by  the  credit  extending  affiliates 
of  Wells  Fargo  &  Company.  These 
activities  would  be  conducted  in  the 
States  of  Idaho  and  Utah,  and  the 
District  of  Columbia.  Comments  on  this 
application  must  be  received  not  later 
than  September  27, 1984. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6,  1984. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FF  Doc  84-24064  Filed  »-11-64.  a.4S  am) 
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First  Financial  Bancorporation,  Inc^  et 
al.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  In  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dsipute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  othennrise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than  October 
4,1984. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Geoi^a 
30303: 

1.  First  Financial  Bancorporation, 
Inc.,  Lakeland,  Florida;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Bank  of  Lakeland,  Lakeland.  Florida. 

2.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  Metro 
Shares,  Inc.,  Metairie,  Louisiana, 
thereby  indirectly  acquiring  First 
Metropohtan  Bank,  Metairie.  Louisiana. 

3.  SouthTrust  Corporation. 
Birmingham,  Alabama;  to  acquire  80 
percent  of  the  voting  shares  of  The  First 
National  Bancorp  of  The  South.  Opp, 
Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  320 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  River  Valley  Bancorporation,  Inc., 
Rothschild,  Wisconsin;  to  acquire  80 
percent  or  more  of  the  voting  shares  of 
Farmers  State  Bank,  Pound,  Wisconsin. 

C.  Fedwal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  &4198: 

1.  Ralston  Bancshares,  Inc.,  Kansas 
City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  votixig  shares  of  Ralston 
Bank,  Ralston,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  6.  1984. 

lames  McAfee. 

Associate  Secretary  of  the  Board 

|FR  Doc  84-24069  FSM  S-ll-M  &«  UDJ 
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GENERAL  SERVICES 
ADMINISTRATION 

Federal  Tetecommunication  Standards 

agency:  Office  of  Information 
Resources  Management,  General 
Services  Administration. 

ACTION:  Notice  for  comment  on 
proposed  standard. 

summary:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  a  Federal 
Telecommunications  Standard  (FED- 
STD)  proposed  for  adoption:  FED-STD 
1029,  'Telecommunications: 
Interoperability  and  Security 
Requirements  for  Encryption  of 
Narrowband  Digitized  Voice  Using  the 
Data  Encryption  Standard". 

DATE:  Conunents  are  due  within  90  days 
of  the  date  of  this  notice. 

AOORESS:  Send  comments  to  National 
Commimications  System,  Office  of 
Technology  and  Standards,  Washington, 
DC  20305-2010. 

FOn  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Fenichel,  National 
Communications  System,  telephone 
(202)  692-2124. 

SUPPLEMENTARY  INFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972,  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development  of 
Federal  telecommunication  standards 
for  NCS  interoperability  and  the 
computer-communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Request  for  copies  of  the  July  6, 1984 
draft  of  FED-STD  1029  should  be 
directed  to  the  National 
Commimications  System,  Office  of 
Technology  and  Standards,  Washington, 
DC  20305-2010. 

Dated:  September  3,  1984. 

Francis  A.  McDonough, 

Acting  Assistant  Administrator.  Office  of 
Information.  Resources  Management. 

(FR  Doc  S4-23S8S  Piled  0-n-M:  8:46  tml 
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DEPARTMENT  OF  HEALTH  AND 
HUMANSERVICES 

Food  and  Drug  Administration 
[Docket  No.  tt3N-0172;  DESI  11114] 

Wyanolds  HC  Rectal  Suppositories; 
Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Withdrawal  of 
Approval  of  New  Drug  Application 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  new  drug  application  (NDA) 
11-114  for  Wyanoids  HC  Rectal 
Suppositories.  FDA  is  withdrawing 
approval  because  the  combination  drug 
product  lacks  substantial  evidence  of 
effectiveness.  The  product  has  been 
used  to  treat  proctitis  secondary  to 
ulcerative  colitis. 
EFFECTIVE  DATE:  October  12. 1984. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  11114  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Center  for  Drugs 
and  Biologies,  Food  and  Drug 
Administration,  5640  Nicholson  Lane, 
Rockville  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT 
Herbert  Gerstenzang,  Center  for  Drugs 
and  Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville  MD  20857,  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  January  3. 1974  (39  FR  841)  (formerly 
Docket  No.  FDC-D-623).  FDA  offered  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  the  following 
NDA: 

NDA  11-114;  Wyanoids  HC  Rectal 
Suppositories  containing  hydrocortisone 
acetate  10  milligrams(mg),  belladonna 
extract  15  mg,  ephedrine  sulfate  3  mg, 
zinc  oxide  176  mg,  boric  acid  543  mg, 
bismuth  iodide  oxide  30  mg,  bismuth 
subcarbonate  146  mg,  balsam  peru  30 
mg,  and  cocoa  butter.  Wyeth 
Laboratories,  Division  of  American 
Home  Products  Corp..  685  Third  Ave., 
New  York,  NY  10017. 

The  basis  of  the  proposal  was  that  the 
product  lacked  substantial  evidence  of 
effectiveness.  In  response  to  the  notice, 
Wyeth  Laboratories  requested  a 
hearing.  Wyeth  has  since  withdrawn  its 
hearing  request.  Accordingly  FDA  is 
now  withdrawing  approval  of  the  NDA. 

Any  drug  product  diat  is  identical, 
related,  or  similfir  to  the  drug  product 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 


covered  by  the  new  drug  application 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authority  delegated  to 
him  (21  CFR  5.82),  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  product, 
evaluated  together  with  the  evidence 
available  to  him  when  the  apphcation 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the 
combination  product  Wyanoids  HC 
Rectal  Suppositories  will  have  the 
effects  it  purports  or  is  represented  to 
have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  its  labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  11-114  and  all 
its  amendments  and  supplements  is 
withdrawn  effective  October  12, 1984. 
Shipment  in  interstate  commerce  of  the 
product  above  or  any  identical,  related, 
or  similar  product  that  is  not  the  subject 
of  an  approved  new  drug  application 
will  then  be  unlawful. 

Dated:  September  5. 1984. 
Harry  M.  Meyer,  Jr.. 

Director  Center  for  Drugs  and  Biologies. 

|FR  Doc.  84-24024  Filed  9-11-84;  8:45  am] 
BILUNQ  COOe  416&-01-H 

[Docket  No.  79N-0001;  DESI  6902] 

Roniacol  Tablets,  Elixir,  and  Timespan 
Tablets;  Drugs  for  Human  Use;  Drug 
Efficacy  Study  Implementation; 
Withdrawal  of  Approval  of  New  Drug 
Applications 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  new  drug  applications  of 
Roniacol  Tablets.  Elixir,  and  Timespan 
Tablets.  FDA  is  withdrawing  approval 
because  the  drug  products  lack 
substantial  evidence  of  effectiveness. 
The  drug  products  have  been  used  to 
treat  peripheral  vascular  disease. 

EFFECTIVE  DATE:  October  12. 1984. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific  ' 
product  should  be  identified  with  the 
reference  number  DESI  6902  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310).  Center  for  Drugs 
and  Biologies.  Food  and  Drug 
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Administration,  5640  Nicholson  Lane. 
Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT 

Herbert  Gerstenzang,  Center  for  Drugs 
and  Biologies  (HFN-366)  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  May  25,  1979  (44  FR  30443),  FDA 
offered  an  opportunity  for  a  hearing  on  a 
proposal  to  withdraw  approval  of  the 
following  new  drug  applications 
(NDA's):. 

1.  NDA  6-902;  Roniacol  Tablets 
containing  nicotinyl  tartrate  50 
milligra.ms  (mg)  an  Roniacol  Elixir 
containing  nicotinyl  tartrate  50  mg/ 
milliliter;  Roche  Laboratories,  Division 
of  Hoffmann-La  Roche,  Inc.,  340 
Kingsland  Rd.,  Nutley,  N]  07110,  and 

2.  NDA  11-813;  Roniacol  Timespan 
(sustained  release)  Tablets  containing 
nicotinyl  tartrate  150  mg;  Hoffmann-La 
Roche,  Inc. 

The  proposal  was  based  on  the  lack  of 
substantial  evidence  of  effectiveness  as 
required  by  section  505(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(e))  and  21  CFR  314.111(a)(5).  In 
response  to  the  notice.  Roche 
Laboratories  requested  a  hearing,  but 
subsequently  withdraw  its  hearing 
request.  Accordingly,  FDA  is  now 
withdrawing  aproval  of  the  NDA's. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  a  drug  product 
named  above  and  is  not  the  suject  of  an 
approved  new  drug  application  is 
covered  by  the  new  drug  appliations 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authority  delegated  to 
him  (21  CFR  5.82),  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  products, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  Roniacol 
Tablets.  Elixir,  an  Timespan  Tablets  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA's  6-902  and 
11-813  and  all  their  amendments  and 


supplements  is  withdrawn  effective 
October  12, 1984. 

Shipment  in  interstate  commerce  of 
the  products  above  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
apphcation  will  then  be  unlawful. 

Dated:  September  5, 1984. 
Harry  M.  Meyer,  Jr.. 

Director.  Center  for  Drugs  and  Biologies. 

|FR  Doc  »*-24023  Filed  »-ll-»4;  «*5  anil 
BIUJNO  COOC  416O-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C-09006] 

Colorado;  Proposed  Continuation  of 
Withdrawal;  Air  Force  Academy, 
Colorado 

Correction 

In  FR  Doc.  84-14698  beginning  on  page 
22894  in  the  issue  of  Friday,  June  1, 1984, 
make  the  following  corrections. 

On  page  22894,  Column  3.  in  the 
heading  "Cintinuation"  should  read 
"Continuation", 

On  page  22895,  Column  1,  line  5, 
"1076"  should  read  "1976". 

On  the  same  page  column  1,  in  the 
second  complete  paragraph,  line  7, 
"purposes"  should  read  "purpose". 

MLUNQ  CODE  1SO»-01-M 


Prinevllle  District  Advisory  Council; 
Meeting 

Notice  is  herby  given  in  accordance 
with  Pub.L.  92-463  of  a  meeting  of  the 
PrineviUe  District  Advisory  Council  to 
be  held  October  5, 1984.  The  meeting 
will  be  in  the  form  of  a  field  orientation 
tour  of  portions  of  the  Two  Rivers 
Planning  Area  in  preparation  for  future 
involvement  in  the  Two  Rivers  Resource 
Management  Plan/Environmental 
Impact  Statement  process. 

The  tour  will  begin  at  the  Prineville 
District  BLM  Office  at  8:00  AM,  located 
at  185  East  Fourth  Street,  Prineville, 
Oregon. 

The  tour  is  open  to  the  public, 
however,  transportation  for  the  public 
will  not  be  provided.  Anyone  wishing  to 
attend  and/or  make  written  or  oral 
statements  to  the  board  is  requested  to 
contact  the  District  Manager  at  the 
above  address  prior  to  September  28. 
1984. 


Dated:  Au^st  31,  1964. 
Gerald  E.  MagnueoB, 

District  Manager. 

(FP  Doc  M~24075  ni«d  A-ll-M  a>«S  1 
BUAMQ  COOC  4at»-S»-M 


Change  of  Hearing  Date  for  Uae  of 
Helicofitefs  for  Qatherfng  of  WUd 
Horses  In  the  Sheepahead  Herd 
Management  Area 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Change  of  Hearing 
Date  for  Use  of  Helicopters  for 
Gathering  of  Wild  Horses  in  the  Vale 
District  of  Oregon. 

SUMMARY:  In  order  to  accommodate  an 
emergency  fire  rehabilitation  project  in 
the  Vale  District,  Oregon,  notice  is 
hereby  given  that  the  hearing  date  for 
use  of  hehcoptera  for  gathering  wild 
horses  in  the  Sheepahead  Mountain 
Wild  Horse  Herd  has  been  changed 
from  September  21.  to  September  17. 
1984. 

date:  The  hearing  on  use  of  helicopters 
for  gathering  wild  horses  in  the  Vale 
District,  Oregon,  will  be  held  September 
17, 1984.  beginning  at  9:00  a.m. 

address:  The  meeting  will  be  held  at 
the  Vale  District  Office.  100  East  Oregon 
Street,  Vale,  Oregon  97918. 

FOR  further  information  CONTACT: 

Fearl  Parker.  (503)  473-3144.  Bureau  of 
Land  Management.  Vale  District  P.O. 
Box  700, 100  Oregon  Street  Vale, 
Oregon  97918. 

SUPPLEMENTARY  INFORMATION:  lllis 
notice  amends  a  Notice  published  in  the 
Federal  Register  on  August  24, 1984  (49 
FR  33730),  which  announced  a  hearing 
on  the  use  of  helicopters  in  the  gathering 
of  wild  horses  in  the  Heath  Creek- 
Sheepshead  Herd  Management  Area 
during  fiscal  year  1985.  The  original 
hearing  date  was  set  for  September  21. 
1984.  This  notice  changes  the  hearing 
date  to  September  17, 1984.  This  change 
is  necessitated  by  the  need  to  take 
immediate  steps  to  rehabilitate  lands  in 
Southeastern  Oregon. 

The  Bureau  of  Land  Management  has 
approved  an  emergency  fire 
rehabilitation  plan  (M-335/EA  No.  OR- 
030-4-37)  to  deal  with  the  effects  of  the 
Folly  Farm  Fire  which  burned  some 
12,470  acres  in  Southeastern  Oregon 
between  August  4  and  August  8. 1984. 
The  purpose  of  the  project  is  to  protect 
the  soil  of  the  watersheds  emd  to  allow 
native  vegetation  regeneration  by 
reducing  grazing  influences,  including 
those  of  wild  horses.  The  plan  requires 
the  gathering  of  approximately  350  wild 
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horses  from  the  Heath  Creek- 
Sheepshead  Herd  Management  Area  of 
the  Bums  and  Vale  Districts.  Oregon. 
The  Bureau  will  also  reduce  livestock 
use  in  the  Sheepshead  Allotment  by  190 
cattle  for  the  1985  and  1986  grazing 
seasons,  and  use  herding  to  insure  that 
all  livestock  stay  off  the  bum  area. 

An  inventory  on  August  14, 1984. 
counted  780  wild  horses  on  the  Heath 
Creek-Sheepshead  Herd  Management 
Area.  The  Herd  Management  Area  has 
been  allocated  forage  to  sustain  a 
maximum  of  300  head  of  wild  horses. 
Competition  is  great  among  the  horse 
bands  for  space  and  feed.  The  herd  is 
also  highly  mobile  and  is  known  to  use 
the  lavas  along  the  southeast  perimeter 
of  the  bum  area  as  a  foaling  ground  and 
wintering  area.  For  the  reasons  set  out 
above,  and  given  the  size  and  Angered 
configuration  of  the  bum.  it  is  estimated 
that  at  least  one-half  of  the  herd  will 
migrate  to  feed  on  the  bum  area  during 
fall  and  spring  greenup.  Thus,  the  herd 
needs  to  be  reduced  by  approximately 
50  percent  this  fall  to  lessen  expected 
intense  grazing  on  the  weakened 
perennial  grasses  in  the  bum  area.  In 
addition,  the  soil  crust  would  be 
maintained  if  wild  horse  and  livestock 
use  can  be  prevented. 

The  Bureau  of  Land  Management  has 
allocated  to  the  Vale  District  additional 
wild  horse  and  burro  program  funds  on 
an  emergency  basis  from  this  fiscal 
year's  appropriation  to  accomplish  this 
gathering  of  wild  horse  prior  to,  or 
during  appropriation  to  accomphsh  this 
gathering  of  wild  horse  prior  to.  or 
during  the  early  stages  of,  fall  greenup. 
Authority  to  use  the  allocated  funds  will 
expire  September  30, 1984.  Weather 
conditions  become  increasingly  adverse 
in  the  roundup  area  during  late 
September  and  early  October,  possibly 
to  the  point  that  gathering  operations 
would  be  impossible.  Thus,  given  the 
inability  to  gather  during  the  spring 
foaling  season,  the  entire  burned  area 
could  be  subject  to  overgrazing 
throughout  the  fall  and  spring  greenups, 
providing  serious,  adverse  impacts  to 
the  vegetation  and  soil  resources,  if  the 
roundup  is  not  completed  immediately. 

Dated:  September  10, 1984. 
Henry  Noldon. 
Acting  Assistant  Director. 

(FV  Doc.  M-241S3  FUed  9-11-84;  8:45  am) 
BMJJNG  COOE  4310-3Sm 


National  Park  Service 

Estattiishment;  Fire  Island  National 
Seashore 

agency:  National  Park  Service— Fire 
Island  National  Seashore.  Interior. 


action:  Notice  of  Establishment. 

NOTICE:  The  Act  of  September  11, 1964 
(Pub.  L.  88-587)  authorized  the 
establishment  of  Fire  Island  National 
Seashore  for  the  purpose  of  conserving 
and  preserving  for  the  use  of  future 
generations  certain  relatively  unspoiled 
and  undeveloped  beaches,  dunes,  and 
other  natural  features  within  Suffolk 
County,  New  York.  The  National 
Seashore  possesses  high  values  to  the 
Nation  as  examples  of  unspoiled  areas 
of  great  natural  beauty  in  close 
proximity  to  large  concentrations  of 
urban  population. 

Section  2(e)  of  the  Act  provides  that 
when  the  Secretary  of  the  Interior 
determines  that  lands  and  waters  or 
interests  therein  have  been  acquired  by 
the  United  States  in  sufficient  quantity 
to  provide  an  administrative  unit,  he 
shall  declare  the  estabhshment  of  the 
Fire  Island  National  Seashore  by 
publication  of  notice  in  the  Federal 
Register.  I  have  determined  that  lands 
and  waters  or  interests  therein  have 
been  acquired  by  the  United  States  in 
sufficient  quantity  to  provide  an 
administrative  unit.  Accordingly,  and  by 
virtue  of  the  authority  contained  in  the 
Act  of  September  11, 1964, 1  hereby 
declare  that  Fire  Island  National 
Seashore  is  established. 

Dated;  September  7. 1984. 
Wtlliain  Clark. 

Secretary  of  the  Interior. 

|FR  Doc  84-24085  Fil«d  9-11-84:  8:45  am| 
BILUNO  COOE  431»-70-«i 


INTERNATIONAL  TRADE  COMMISSION 

« 

[Investigation  No.  731-TA-199 
(Preliminary)] 

Certain  Dried  Baited  Codfish  From 
Canada;  Determination 

On  the  basis  of  the  record'  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded  by 
reason  of  imports  from  Canada  of  cod, 
which  has  been  dried  and  salted, 
whether  or  not  whole,  but  not  otherwise 
prepared  or  preserved,  and  not  in 
airtight  containers,  provided  for  in  item 
111.22  of  the  Tariff  Schedules  of  the 
United  States  (TSUS),  which  are  alleged 


'  The  "record"  It  defined  in  i  207. 2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2[i]]. 

'  Vice  Chairman  Liebeler  dissenting. 


to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background 

On  July  19, 1984,  a  petition  was  filed 
with  the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  by  Codfish  Corporation 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Canada  of  the  subject 
merchandise  which  is  allegedly  being 
sold  at  LTFV.  Accordingly,  the 
Commission  instituted  a  preliminary 
investigation  under  section  733(a)  of  the 
Tariff  Act  of  1930,  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  D.C.. 
and  by  publishing  the  notice  in  the 
Federal  Register  on  August  1, 1984  (49 
FR  30810).  The  conference  was  held  in 
Washington.  D.C.  on  August  10, 1984, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  September  4, 1984.  A 
public  version  of  the  Commission's 
report.  Certain  Dried  Salted  Codfish 
from  Canada,  (investigation  No.  731- 
TA-199  (Preliminary).  USITC 
Publication  1571,  September  1984) 
contains  the  views  of  the  Commission 
and  information  developed  during  the 
investigation. 

Issued:  September  4, 1984. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

(FR  Doc  B4-Z4113  Filed  9-11-84;  8:4S  am) 
BILUNO  COOE  702O-O2-U 


[Investigation  No.  731-TA-159  (Final)] 

Carbon  Steel  Wire  Rod  From  Poland; 
Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-159  (Final), 


'  The  "record"  is  defined  in  i  207.2(i)  of  the 
Commission's  RuJes  of  Practice  and  Procedure  (19 
U.S.C.  207.2(i)). 
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the  Commission  determines.*  pursuant 
to  section  735(b)(i)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1873(d)(bKl)).  that  an 
industry  in  the  United  States  is  not 
materially  injured,  nor  threatened  with 
material  injury,  nor  is  the  estabhshment 
of  an  industry  in  the  United  States 
materially  retarded,  by  reason  of 
imports  of  carbon  steel  wire  rod  from 
Poland,  provided  for  in  item  607.17  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS),  which  have  been  found  by  the 
Department  of  Commerce  (Commerce) 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this  final 
investigation  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  carbon  steel  wire  rod 
from  Poland  was  being  sold  in  the 
United  States  at  LTFV.  Commerce's 
preliminary  LTFV  determination  was 
published  in  the  Federal  Register  on 
May  8, 1984  (49  FR  19545). 

Notice  of  the  institution  of  the 
Commission's  final  investigation  and 
scheduling  of  the  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  and  by 
publishing  the  notice  in  the  Federal 
Register  on  May  31,  1984  (49  FE  22722), 
On  July  20, 1984,  Commerce  published  in 
the  Federal  Register  (49  FR  29434)  its 
affirmative  final  LTFV  determination 
with  respect  to  carbon  steel  wire  rod 
from  Poland.  The  Commission's  hearing 
was  held  in  Washington,  D.C.  on  July  31, 
1984,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  through  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  September  4, 1984.  A 
public  version  of  the  Commission's 
report,  Carbon  Steel  Wire  Rod  from 
Poland  (investigation  No.  731-TA-159 
(Final),  USITC  Publication  1574.  1984) 
contains  the  views  of  the  Commission 
and  information  developed  during  the 
investigation. 

Issued:  September  5, 1904. 
By  Order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc   84-24116  Fiifd  9-11-84,  8:45  am) 
BILUNO  CODE  7030-03-M 


I  InvMtlgationa  No*.  701-TA-220 
(Pr»Hmln«ry)  and  731-TA-197  and  1M 
(Prallnitoiary)] 

Certain  Welded  Cartwn  Steel  Pipes 
and  Tubes  From  Brazil  and  Spain; 
Determinations 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  701-TA-220 
(Preliminary),  the  Commission 
determines,  pursuant  to  section  703(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
167lb(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Spain  of  small  diameter 
circular  welded  carbon  steel  pipes  and 
tubes  *  which  are  alleged  to  be 
subsidized  by  the  Government  of 
Spain.*  The  Commission  also 
determines,  pursuant  to  section  703(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a)),that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Spain  of  light-walled 
rectangular  (including  square)  welded 
carbon  steel  pipes  and  tubes  *  which  are 
alleged  to  be  subsidized  by  the 
Govenmient  of  Spain.*  * 

In  addition,  on  the  basis  of  the  record 
developed  in  investigation  No.  731-TA- 
197  (Preliminary),  the  Commission 
determines,  pursuant  to  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Brazil  of  small  diameter 
circular  welded  carbon  steel  pipes  and 
tubes  which  are  alleged  to  be  sold  in  the 


•  Cl.aii  woman  Stern  disnenting 

1 


'  The  "record  is  defined  in  t  207.2(1)  of  the 
Commi88ion'«  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(1)). 

•  The  term  "small  diameter  circular  welded 
carbon  steel  pipes  and  tubes  '  covers  welded  carbon 
stee!  pipes  and  tubes  of  circular  cross  section,  with 
walls  not  thinner  than  0  065  inch.  0  375  inch  or  more 
but  not  over  4.5  im-hes  in  outside  diameter,  provided 
for  ir  items  810,3231   610,3:34,  610.3241.  610  .1242, 
and  610.3243  of  the  Tanfl  Schedules  of  the  United 
Slates  Annotated  (1984)  (TSUSA),  Pnor  to  April  1. 
1994,  the  circular  pipes  and  tubes  were  provided  for 
in  TSL'SA  items  610,3231,  610  3232.  610.3241,  and 
610-3244. 

'  Chairwoman  Stem  determines  that  there  is  a 
reasonable  indication  that  an  industry  in  the  United 
States  IS  threatened  with  material  in|ur>  by  reason 
of  the  Bubjecl  imports. 

•  T^e  term  "light-walled  rectangular  (mcluding 
square)  welded  carbon  steel  pipes  and  tubes  ' 
covers  welded  carbon  steel  pipes  and  lubes  of 
rectangular  (including  square  I  cross  section,  having 
a  wall  thickness  of  less  than  0  156  inch,  provided  for 
in  TSUSA  item  'ilO  4928  Prior  to  April  1.  1984.  the 
ref.-.ngular  pipes  and  tubes  were  provided  for  in 
'ISC'; A  'tern  610. 4975 

"  Chairwoman  Stem  determines  that  there  is  a 
reasonable  indication  that  an  indu8tr>-  in  the  United 
S'B'»!i  .■  malenally  injured  or  threatened  with 
mstenal  injury  by  reason  of  the  subject  imports. 

•  Vice  Chairman  Liebeler  dissenting. 


United  States  at  less  than  fair  value 
(LTFVJ.T 

The  Commission  further  determines, 
on  the  basis  of  the^record  developed  in 
investigation  No.  731-TA-198 
(Preliminary),  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C.' 
1673b(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Spain  of  small  diameter 
circular  welded  carbon  steel  pipes  and 
tubes  which  are  alleged  to  be  sold  at 
LTFV.*  The  Commission  also 
determines,  pursuant  to  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a}),  that  there  is  a  reasonable 
mdication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Spain  of  light-walled 
rectangular  (including  square)  welded 
carbon  steel  pipes  and  tubes  which  are 
alleged  to  be  sold  in  the  United  States  at 
LTFV.*  '0 

Background 

On  July  17, 1984,  counsel  for  the 
Committee  on  Pipe  &  Tube  Imports 
(CPn)>»  filed  petitions  with  the  U.S. 
International  Trade  Commission  and  the 
U.S.  Department  of  Commerce  alleging 
that  an  industry  in  the  United  States  is 
being  materially  injured  or  threatened 
with  material  injury  by  reason  of 
imports  from  Spain  of  certain  wleded 
carbon  steel  pipes  and  tubes  which  are 
allegedly  being  subsidized  by  the 
Government  of  Spain,  and  of  imports 
from  Brazil  and  Spain  of  certain  welded 
carbon  steel  pipes  and  tubes  which  are 
allegedly  sold  at  LTFV.  Accordingly, 
effective  July  17, 1984,  the  Commission 
instituted  preliminary  investigations 
under  the  provisions  of  the  Tariff  Act  of 
1930.  Notice  of  the  institution  of  the 


'  Chairwoman  Stem  delemmes  that  there  is  a 
reasonable  indication  that  an  ir.dustry  in  the  United 
States  is  materially  injured  or  threatened  with 
materia!  injury  by  reason  of  the  subiect  imports. 

•  Chairwoman  Stem  deterr^.nes  that  there  is  a 
reasonable  indication  that  en  :-    jstry  m  the  United 
Slates  IS  malenally  injured  o.-  •.'^-eatened  with 
matpnal  injury  by  reason  of  \\r-  ^;ibiec1  imports 

•  Chairwoman  Stem  drierinines  that  there  is  a 
reasonable  mdication  the'  ar,  industry  m  the  United 
States  IS  materially  injured  r  •  ;•  -eatened  with 
matena!  injury  by  reason  of  '.'-••  Fubject  imports 

'"  Vice  Chairman  Liet)f!»T  ';t^enting 
' '  The  11  member  produ.er"  ^1  the  CPTI  at  the 
time  the  petitions  were  f..eo  iMre  .Mlied  Tui^  & 
Conduit  Corp.,  American  7  .St  Co    Inc.  Bui!  Moose 
Tube  Co..  Century  Tube  Corp    Cor  perweld  Tubing 
Croup.  Kaiser  Steel  Corp    M"'.  ^»z"t  Metals.  Inc.. 
Pittsburgh-International.  S,iLtr  western  Pipe.  Inc. 
Western  Tube  ft  Conduit,  and  WheaUand  Tube  Co. 
Since  the  petitions  were  filtc  the  fj. lowing  11  firms 
became  members  of  the  CtTT  Central  Steel  Tube 
Co..  Geneva  Tube,  LaClede  Sicel  Co..  Lone  Star 
Steel  Corp..  Mavenck  Tube  Corp..  Newport  Steel 
Corp..  Phoenix  Steel  Corp..  Sawhill  diruion  of 
Cyclops  Corp..  Sharon  Tube  Co.,  UNR-Leavitt,  and 
Woodson  Products. 


I 
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Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  D.C., 
and  by  pubhshing  the  notice  in  the 
Federal  Register  on  July  30, 1984  (49  FR 
30375).  A  public  conference  was  held  in 
Washington,  D.C.  on  August  8, 1984,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  these  investigations  to  the  Secretary 
of  Commerce  on  August  31, 1984.  A 
public  version  of  the  Commission's 
report.  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Brazil,  and  Spain 
(investigations  Nos.  701-TA-220 
(Preliminary)  and  731-TA-197  and  198 
(Preliminary),  USITC  Publication  1569, 
1984),  contains  the  views  of  the 
Commission  and  information  developed 
during  the  investigations. 

Issued  September  4, 1984. 
By  Order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretory. 

[FK  Ooc  S4-^11S  PUed  B-11^84;  S:4S  am] 
BNJJNQ  COOC  7«ao-0*-M 


(Investigation  No.  732-TA-164  (Final)] 
Stainless  Steel  Sheet  From  Spain 

agency:  United  States  International 
Trade  Commission. 

action:  Amendment  of  the  scope  of  the 
Commisisn's  antidumping  investigation 
on  stainless  steel  sheet  from  Spain  (Inv. 
No.  731-TA-164  (Final))  to  include 
stainless  steel  strip. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  amendment  of  the  scope  of 
its  final  antidumping  investigation  No. 
731-TA-164  (Final)  to  include  stainless 
steel  strip,  provided  for  in  items  608.43 
and  608.57  of  the  Tariff  Schedules  of  the 
United  States. 

EFFECTIVE  DATE:  September  7, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Bruce  Cates  (202-523-0369),  U.S. 
International  Trade  Commission,  701  E 
Street,  NW.,  Washington,  D.C.  20436. 
SUPPLEMENTARY  INFORMATION:  The 

Commission's  final  investigation  on 
stainless  steel  sheet  from  Spain  was 
instituted,  effective  June  26, 1984, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
there  was  a  reasonable  basis  to  believe 
or  suspect  that  imports  of  such 
merchandise  from  Spain  were  being,  or 
were  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  (LTFV) 


within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673).  The 
Commission  did  not  include  stainless 
steel  strip  within  the  scope  of  its  final 
investigation,  although  it  was  included 
in  the  Commission's  preliminary 
investigation,  because  the  Department 
of  Commerce  preliminarily  determined 
that  such  strip  was  not  being,  and  was 
not  likely  to  be.  sold  in  the  United  States 
at  LTFV.  On  September  4, 1984. 
however,  the  Department  of  Commerce 
made  a  final  affirmative  determination 
with  respect  to  both  stainless  steel  sheet 
and  strip  from  Spain.  Accordingly,  the 
Commission  is  an-ending  the  scope  of  its 
investigation  to  conform  with  the  final 
determination  by  the  Department  of 
Commerce. 

This  notice  is  pubhshed  pursuant  to 
§  207.12  of  the  Commission's  rules  (19 
CFR  207.12). 

Issued:  September  7, 1984. 
Kenneth  R.  Mason, 

Secretary. 

fFR  Ooc  84-24123  Filed  9-11-84.  B;4i  am] 
BtLUNCLCOOE  7029-03-M 


[Investigation  No.  337-TA-170] 

Certain  Bag  Closure  Clips; 
Commission  Decision  Not  To  Review 
Initial  Determination;  Deadline  for 
Filing  Written  Submissions  on 
Remedy,  the  Public  Interest,  and 
Bonding 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  initial  determination  that  there 
is  a  violation  of  section  337  in  the 
above-captioned  investigation.  The 
parties  to  the  investigation  and 
interested  Government  agencies  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding. 


AUTHORPTY:  The  authority  for  the 
Commission's  disposition  of  this  matter 
is  contained  in  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  and  in 
§5  210.53-210.56  of  the  Commission's 
Rules  of  Practice  and  Procedure,  47  FR 
25134  (June  10. 1982),  as  amended  by  48 
FR  20225  (May  5,  1983)  and  48  FR  21115 
(May  11, 1983):  to  be  codified  at  19  CFR 
210.53-56. 
SUPPLEMENTARY  INFORMATION:  On 

August  9, 1984.  the  presiding  officer 
issued  an  initial  determination  that  there 
is  a  violation  of  section  337  in  the 
unauthorized  importation  and  sale  of 
certain  bag  closure  clips,  which  have  the 
effect  or  tendency  to  substantially  injure 
a  domestic  industry.  No  petitions  for 


review  or  agency  comments  were  filed. 
Having  examined  the  record  in  this 
investigation,  including  the  initial 
determination  of  the  presiding  officer, 
the  Commission  has  determined  not  to 
review  the  initial  determination. 
Consequently,  the  initial  determination 
has  become  the  Commission 
determination  on  violation  of  section  337 
in  this  investigation. 

The  Commission  notes  its 
disagreement  with  the  presiding  officer 
wherein  he  considered  imports  by 
settled  respondents  in  assessing  the 
existence  of  an  effect  or  tendency  of 
imports  to  substantially  injure  an 
efficiently  and  economically  operated 
domestic  industry.  The  Commission 
believes  that  there  must  be  a  finding  of 
an  unfair  act  with  respect  to  the  articles 
imported  by  the  settled  respondents 
before  those  articles  may  be  considered 
relevant  to  a  determinatiion  of  injury. 
No  such  finding  was  made  in  this 
investigation.  However,  even  without 
considering  the  imports  of  settled 
respondents,  the  record  contains 
sufficient  evidence  of  an  effect  or 
tendency  to  substantially  injure  the 
domestic  industry  to  support  the  initial 
determination. 

Written  Submissions 

Inasmuch  as  the  Commission  has 
found  that  a  violation  of  section  337  has 
occurred,  it  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States  and/or  (2)  a  cease  and 
desist  order  that  could  result  in  the 
respondent  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in  the 
importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
relief,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  relief,  it  must  consider  the  effect 
of  that  relief  upon  the  public  interest. 
The  factors  that  the  Commission  will 
consider  include  the  effect  that  an 
exclusion  order  and/or  a  cease  and 
desist  order  would  have  upon  (1)  the 
public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy.  (3)  the  U.S.  production  of 
articles  that  are  like  or  directly 
competitive  with  those  that  are  the 
subject  of  the  investigation  and  (4)  U.S. 
consumers.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  effect,  if 
any,  that  granting  relief  would  have  on 
the  public  interest. 

If  the  Commission  orders  some  form 
of  relief,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 
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action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 
United  States  under  a  bond  in  an 
amount  determined  by  the  Conunission 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond,  if  any,  that  should  be  imposed. 

The  parties  to  the  investigation  and 
interested  Government  agencies  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  The  complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  a  proposed 
cease  and  desist  order  for  the 
Commission's  consideration.  Persons 
other  than  the  parties  and  Government 
agencies  may  file  written  submissions 
addressing  the  issues  of  remedy,  the 
public  intcn-st.  and  bonding.  Written 
submissir's  on  remedy,  the  public 
interest,  ^r.d  bonding  must  be  filed  not 
later  than  the  close  of  business  on  the 
day  that  is  fourteen  (14)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Commission  Hearing 

The  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

Additional  Information 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadline  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  a  portion  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment  by 
the  presiding  officer.  All  such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  written  submissions 
will  be  available  for  pubhc  inspection  at 
the  Secretary's  office. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
November  9, 1983  (48  FR  51551). 

Copies  of  the  nonconfidential  version 
of  the  presiding  officer's  initial 
determination  of  August  9, 1984,  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m)  in 
the  Office  of  the  Secretary,  U.S. 


International  Trade  Commission.  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161. 

FOR  FURTHER  INFORMATION  CONTACT 

Brenda  A.  Jacobs,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

Issued:  September  7. 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

|H)  Doc-  84-24121  Filad  »-11-M  a;4S  un| 
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[Investigation  No.  337-TA-185] 

Certain  Rotary  Wheel  Printing 
Systems;  Commission  Determination 
Not  To  Review  Initial  Determination 
Designating  Investigation  More 
Complicated  and  Extending  the 
Deadline  for  Completion  of  the 
Investigation  by  Sixty-one  Days 

agency:  U.S.  International  Trade 
Commission. 

action:  The  Commission  has 
determined  not  to  review  an  initial 
determination  (ID)  designating  the 
above-captioned  investigation  "more 
complicated"  and  extending  the 
deadline  for  completion  of  the 
investigation  by  61  days,  i.e.,  until  May 
7,  1985. 

SUPPLEMENTARY  INFORMATION:  On 

August  9, 1984.  respondents  Primages, 
Inc.  (U.S.)  and  Primages,  Inc.  (Republic 
of  China)  filed  a  motion  to  designate  the 
investigation  "more  complicated."  On 
August  21, 1984,  the  presiding  officer 
issued  an  ID  granting  the  motion  to 
designate  the  investigation  "more 
complicated"  and  extending  the 
deadline  for  completion  of  the 
investigation  by  61  days.  No  petitions 
for  review  of  the  ID  were  received  from 
the  parties  nor  were  comments  received 
from  any  Government  agency. 

In  light  of  the  recent  joinder  of  the 
Primages  firms  and  Towa  Sankiden 
Corp.  as  respondents,  the  cut-off  of 
discovery,  and  the  imminence  of  the 
evidentiary  hearing  absent  an  extension 
of  the  procedural  schedule  for 
completing  the  investigation,  the 
Commission  determined  that  difficulty 
in  obtaining  information  with  respect  to 
the  newly  joined  respondents  required 
that  the  investigation  be  designated 
"more  complicated." 

FOR  FURTHER  INFORMATION  CONTACT 

Tim  Yaworski,  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
0311. 


Autbacltr  18  V&.C  1337;  IS  OPR  nai5 
and  210.53. 

Uaued:  September  5. 19M. 

By  order  of  the  Commluioa 

Kenneth  R.  Maaoo, 

Secretary. 

[FR  Doc  M-M1II  PIM  •-11-M:  s>H  am) 
MLUNQ  coot  : 


[Investigstlon  Na  S37-TA-172] 

Certain  Shearing  MacMnM; 
Commission  Decision  Not  To  Review 
Initial  Determination  Terminating 
Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  initial  determination  (ID) 
(Order  No.  23)  terminating  the  above- 
captioned  investigation. 

SUPPLEMENTARY  INFORMATION:  On  July 
13, 1984,  complainant  Bendix 
Automation  Company  (Bendix), 
respondents  Amada  Japan  and  U.S. 
Amada,  and  the  Commission 
investigative  attorney  filed  a  joint 
motion  to  terminate  the  investigation  on 
the  basis  of  a  settlement  agreement 
concluded  between  the  Warner  and 
Swasey  Company,  as  successor  to  the 
business  of  complainant  Bendix,  and 
respondent  U.S.  Amada.  The  presiding 
officer  issued  an  ID  granting  tiie  motion 
for  termination  on  July  27, 1984.  The 
Commission  has  received  neither  a 
petition  for  review  of  the  ID  nor 
comments  from  Government  agencies  or 
the  public. 

Copies  of  the  presiding  officer's  ID 
and  all  other  nonconfidential  document* 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT 

Tim  Yaworski,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0311. 

Authority:  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  19  CFR  210.51  and 
210.53. 

Issued:  September  6, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Maaoo, 
Secretary. 

[FV.  Doc  Si-Silll  PIM  9-1 1-M;  fcts  UBJ 
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Carlain  Woodworfclno  MKhifMa; 
Commission  Docision  Not  To  Rsvlew 
Initial  Dvtsrmftiatlons  Tarminaflng 
Rospondonts  on  ttw  Basis  of  Consent 
Ordsf  Agrssments 

AOENCV:  U.S.  International  Trade 
Commission. 

ACnON:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  Initial  Determinations  (IDs) 
(Order  Nos.  28-31  and  33)  terminating 
respondents  Conover  Woodcraft 
Specialties,  Inc.;  Wilton  Corporation; 
Wilke  Machinery  Company;  Sid  Tool 
Company,  Industrial  Industries 
International;  Barrett  and  Tool  Guys  in 
the  above-referenced  investigation  on 
the  basis  of  consent  order  agreements. 

Authority:  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  19  CFR  210.51(c) 
and  210.53(h]. 

SUPnCMENTARY  MIKMUMiATIOM:  The 

Commission  instituted  this  investigation 
in  response  to  a  complaint  filed  by 
Rockwell  International  Corp.  of 
Pittsburgh.  Pennsylvania  to  determine 
whether  there  is  a  violation  of  section 
337  in  the  importation  of  certain 
woodworking  machines  into  the  United 
States,  or  in  their  distribution  and  sale. 
The  notice  named  Conover  Woodcraft 
Specialties,  Inc.;  Wilton  Corporation; 
Wilke  Machinery  Company;  Sid  Tool 
Company:  Industrial  Industries 
International;  Barrett  and  Tool  Guys  as 
among  the  twenty-two  respondents.  (48 
FR  55786,  December  15, 1983.) 

On  luly  25, 19&4  the  presiding  officer 
issued  five  initial  determinations  (IDs) 
terminating  Conover  Woodcraft 
Specialties.  Inc..  and  Wilton  Corporation 
(Order  No.  28);  Wilke  Machinery 
Company  (Order  No.  29);  Sid  Tool 
Company  (Order  No.  30);  Industrial 
Industries  International  (Order  No.  31); 
and  Barrett  and  Tool  Guys  (Order  No. 
33)  as  respondents  on  the  basis  of 
consent  order  agreements. 

The  Commission  has  received  neither 
petitions  for  review  of  the  IDs  nor 
comments  from  Government  agencies  or 
the  public 

Copies  of  the  presiding  officer's  initial 
determination  and  all  other  non- 
confidential documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  offidal 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  D.C.  20436, 
telephone  202-523-0161. 
FOR  FURTHER  INFORMATION  CONTACT. 
Hannelore  V.M.  Haal.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 


Trade  Commission,  telephone  202-523- 
0359. 

Issued:  September  4. 19A4. 
By  order  of  the  Commission. 
Kaiuwui  R.  MflBon, 

Secretary. 

|FR  Doc  84-24122  Piled  9-11-84;  8:45  am) 
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(Investigation  No.  337-TA-186] 

Certain  Tennis  Rackets;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Aoreement 

agency:  U.S.  IntemaUonal  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Trak,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tainff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  September  6, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  DC.  20436. 
telephone  202-523-0161. 

Written  conunents 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  for  all  such  comments 
must  be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street.  NW., 
Washington,  DC.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 


confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued;  September  6, 1984. 

By  order  of  the  Commission. 
KeniMth  R.  Maaoe, 
Secretary. 

(FR  Doc  84-24119  PilMl  9-11-84:  8  4S  tnil 
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[Investigation  No.  337-TA-1M] 

Certain  Tennis  Rackets;  Initiat 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Snauwaert  and  Depla,  N.V.,  and 
Snauwaert  and  Depla  Ina 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  September  7, 1984. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidenbal  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  durii>g  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20438. 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Conunission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street.  NW., 
Washington  D.G  20436,  no  later  than  10 
days  after  publication  of  this  irotice  in 
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the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0178. 

Issued  ?!  ptember  7. 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc   84-24117  Fllfd  9-11-64.  8:45  mn) 
BHHng  Cod*  7020-«2-«l 


(332-1621 

Cancellation  of  Hearing  on  Foreign 
Industrial  Targeting 

agency:  United  States  International 
Trade  Commission. 

action:  Cancellation  of  hearing. 


Background 

The  Commission  instituted  the  present 
investigation  on  its  own  motion  under 
section  332(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(b))  on  April  19. 1983,  at 
the  request  of  the  Subcommittee  on 
Trade  of  the  Ffcuse  Committee  on  Ways 
and  Means.  The  original  notice  of 
investigation,  published  in  the  Federal 
Register  of  May  11, 1983  (48  FR  21210), 
announced  that  the  investigation  would 
be  divided  into  three  phases:  the  first  to 
consider  Japanese  industrial  targeting, 
the  second  to  consider  the  European 
Community's  industrial  targeting,  and 
the  third  to  consider  industrial  targeting 
of  other  major  U.S.  trading  partners.  The 
first  and  second  phases  of  the  study 
have  been  completed  and  reports 
published  (USITC  Publications  1437  in 
October  1983  and  1517  in  April  1984). 
The  third  phase  of  the  study  was 
initiated  on  June  1, 1984.  and  a  notice 
was  published  in  the  Federal  Register  of 
June  6, 1984  (49  FR  23463). 

Public  Hearing 

A  public  hearing  was  scheduled  to  be 
held  in  the  Commission  Hearing  Room 
in  Washington.  D.C.,  beginning  at  10 
a.m.  on  September  11, 1984.  Because 
there  were  only  three  witnesses 
requesting  an  opportunity  to  testify,  the 
Commission  has  canceled  the  hearing. 


Written  Submissions 

In  lieu  of  or  in  addition  to  appearance 
at  the  public  hearing,  interested  persons 
were  invited  to  submit  written 
statements  concerning  the  investigation 
no  later  than  October  10, 1984.  Because 
of  the  cancellation  of  the  hearing, 
written  submissions  concerning  the 
investigation  will  be  received  until 
October  31, 1984. 

Issued:  September  7, 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary 

(FR  Doc  »4-24120  Filed  9-11-84:  8:4S  •m) 
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(Investigation  No.  337-TA-1M] 
Certain  indomethacin;  Hearing 

Notice  is  hereby  given  that  a 
prehearing  conference  in  this  matter  will 
be  held  at  9:00  a.m.  on  September  17, 
1984,  in  Hearing  Room  F  at  the  Interstate 
Commerce  Commission  Building.  12th  & 
Constitution  Avenue,  NW.,  Washington. 
D.C.,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  pubhsh  this  notice 
in  the  Federal  Register. 

Issued:  September  6. 1984. 
Janet  D.  Saxon. 

Administrative  Law  Judge. 

|FR  Doc.  84-24118  Filed  B-11-M.  8;4«  «mj 
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(332-1921 

Conditions  of  Competition  Between 
the  U.S.  and  Major  Foreign  RIbert 
Industries 

agency:  United  States  bitemational 
Trade  Commission. 
action:  Institution  of  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1322(g))  for  the  purpose 
of  assessing  the  competitive  position  of 
filberts  in  the  U.S.  and  major  foreign 
markets. 

EFFECTIVE  DATE:  September  4, 1984. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Alvin  Z.  Macomber,  principal 
analyst  (telephone  202-724-1765)  or  Mr. 
David  L  Ingersoll,  Chief,  Agriculture, 
Fisheries,  and  Forest  Products  Division 
(telephone  202-724-0068),  U.S. 
International  Trade  Commission. 
Washington.  D.C.  20436. 

Background  and  Scope  of  Investigation 

At  the  request  of  the  United  States 
Senate  Committee  on  Finance,  the 
Commission  has  instituted  investigation 
No.  332-192  under  section  332(g)  of  the 


Tariff  Act  of  1930  (19  U.S.C  1332(g))  for 
the  purpose  of  gathering  and  presenting 
Information  on  the  competitive  and 
economic  factors  affecting  the  U.S. 
filbert  nut  industry  in  U.S.  and  major 
foreign  markets  and  the  competitive 
position  of  the  major  foreign  suppliers  in 
these  markets.  In  some  maricets,  filberts 
are  also  referred  to  as  hazelnuts. 
Specifically,  the  Commission  has  been 
asked  to: 

(A)  Profile  the  U.S.  filbert  industry. 

(B)  Compare  U.S.  and  foreign  tariff 
and  nontariff  barriers,  such  as  grading 
standards  and  sanitary  regulations, 

(C)  Describe  international  trade 
agreements  bearing  on  trade  in  filberts, 

(D)  Discuss  factors  of  competition 
between  U.S.  and  major  foreign 
suppliers  in  the  U.S.  market. 

(E)  Compare  prices  of  U.S.  and 
imported  filberts, 

(F)  Identify  the  levels  and  trends  in 
employment  of  U.S.  growers  and 
processors  of  filberts, 

(G)  Compare  transportation  costs  for 
domestic  and  imported  filberts  to  major 
U.S.  market  areas,  and 

(H)  Compare  marketing  practices  of 
U.S.  and  foreign  suppliers. 

The  Committee  specified  that  the 
products  to  be  investigated  should 
include  in-shell  filberts,  and  shelled, 
blanced.  or  otherwise  prepared  or 
preserved  filberts.  The  Commission 
expects  to  complete  its  study  by  April 
16, 1985. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  {  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  To  be  ensured  of 
consideration  by  the  Commission, 
vmtten  statements  should  be  received 
by  the  Commission  at  the  earliest 
practicable  date,  but  not  later  than 
December  31, 1984.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
D.C. 

Issued  September  7, 1964. 
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[S32-1»31 

The  Impect  of  Rulee  of  Ortgin  on 
United  Statee  Imports  and  Exports 

AOCNCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C  1332(g)]  concerning  the 
impact  of  rules  of  origin  on  the 
competitive  position  of  U.S.  imports  and 
exports,  at  the  direction  of  the  President, 
and  the  scheduling  of  a  hearing  in 
connection  therewith. 

EFFECTIVE  DATE:  September  4. 1984. 
FOe  FURTHER  RIFORIIATION  CONTACT: 

Ms.  Janet  Forest  (202)  523-0363— O/TA 
&TA. 

Background  and  Scope  of  Inveatigatioa 

The  Commission  instituted  the 
investigation.  No.  332-192.  following 
receipt  on  August  20, 1984,  of  a  request 
therefor  by  the  President  transmitted 
through  the  U.S.  Trade  Representative 
(USTR).  The  advice  requested  will  be 
used  as  part  of  the  United  States' 
contribution  to  the  General  Agreement 
on  Tariffs  and  Trade  Ministerial 
meetings  concerning  rules  of  origin. 

The  economic  consequences  and 
potential  trade  distortions  resulting  from 
the  application  of  rules  of  origin  have 
been  a  matter  of  increasing  concern  in 
recent  years.  Efforts  have  been 
underway  in  various  international  fora 
to  explore  the  possibility  of  making 
differing  national  rules  of  origin  more 
uniform  and  consistent 

This  study  will  focus  on  assessing  the 
effects  on  trade  of  rules  of  origin  applied 
by  the  United  States  and  its  major 
trading  partners.  In  view  of  the  fact  that 
the  structure  and  operation  of  the 
differing  rules  may  significantly  affect 
the  competitive  position  of  imports  and 
exports  in  a  market,  the  investigation 
will  include  an  analysis  of  those  aspects 
of  the  various  rules.  The  major  portion 
of  the  study,  however,  will  be  devoted  to 
the  examination  of  comments  and 
complaints  received  from  importers  and 
exporters  regarding  the  impact  felt  by 
them  as  a  result  of  the  application  of 
rules  of  origin. 

A  copy  of  the  request  letter  received 
from  USTR  is  available  for  public 
inspection  in  the  Office  of  the  Secretary. 
The  Commission's  scheduled  completion 
date  for  the  report  is  April  la.  1985. 


Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  Hearing  Room,  701  E  Street. 
NW..  Washington.  D.C  20438.  beginning 
at  10:00  a.m..  on  January  29. 1985.  All 
persons  shall  have  the  right  to  appear  by 
council  or  in  person,  to  present 
information,  and  to  be  heard.  Requests 
to  appear  at  the  public  hearing  should 
be  filed  with  the  Secretary,  United 
States  International  Trade  Commission, 
701  E  Street,  NW..  Washington,  D.C. 
20436.  not  later  than  noon.  January  22, 
1985. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Written  statements  should 
be  received  by  the  close  of  business  on 
January  22, 1985.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington. 
D.C. 

Issued:  September  6, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc  04-24114  FU*j  9-11-84:  8:48  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-1  (Sut>-No.  166)] 

Rail  Carriers;  Chicago  and  Nortli 
Western  Transportation  Co.— 
Abandonment — In  Le  Sueur  and 
Waseca  Counties,  MN;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Chicago  and 
North  Western  Transportation  Company 
to  abandon  its  23.0-mile  rail  line 
between  Montgomery.  MN,  milepost 
63.0,  and  Waseca.  MN.  milepost  88.0  in 
Le  Sueur  and  Waseca  Counties,  MN. 
The  abandoaiaent  certiflcate  will 
becooe  effective  30  days  after  tiiii 
publicatkn  unless  die  Commission  also 


finds  that  (1)  A  finanoally  responsible 
person  has  offered  Bnandal  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
It  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Mr.  Louis  E.  Gitomer,  Room 
5417,  Interstate  Commerce  Commission, 
Washington.  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.57. 
lames  H.  Bayne, 
Secretary. 

|FR  Doc  84-24051  Filed  9-11-94.  8:45  am] 
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[  Docket  No.  AB-1  (Sub-No.  15»)1 

Rail  Carriers;  Chicago  and  North 
Western  Transportation  Co.; 
Abandonment  in  Pollc,  Warren, 
Madison,  Union,  RlnggoM,  and  Taytor 
Counties,  lA.  and  in  Worth,  Nodawray, 
Andrew,  and  Buchanan  Counties,  MO; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Chicago  and 
North  Western  Transportation  Company 
to  abandon  its  150.5-mile  line  of  railroad 
between  Des  Moines,  lA  (milepost  214.5] 
and  St.  Joseph,  MO  (milepost  64.0]  in 
Polk,  Warren,  Madison,  Union,  Ringgold, 
and  Taylor  Counties,  lA  and  in  Worth, 
Nodaway,  Andrew,  and  Buchanan 
Counties.  MO.  The  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  piut:hase]  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  Ukely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  Any  offer 
previously  made  must  be  remade  within 
this  10-day  period.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  lefthand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA." 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
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service  are  set  forth  at  49  U.S.C.  10905 
and  49  CFR  1152.57. 
lames  H.  Bayne, 

Secretary. 

(FR  Doc  8«-2«0S2  Filed  0-11-S4:  845  «ml 
BILUNQ  CODE  n)35-01-M 

[Docket  No.  AB-55  (Sub-No.  107)] 

Rail  Carriers;  Seatx>ard  System 
Railroad,  Inc.;  Abandonment  in  Horry 
County,  SC;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Seaboard  System 
Railroad,  Inc.,  to  abandon  ita  rail  line 
between  milepost  ACH-336.10  near 
Conway  and  milepost  ACH-350.20  near 
MyTtle  Beach,  a  distance  of  14.10  miles 
in  Horry  County,  SC.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regsirding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 
James  H.  Bayne, 
Secretary. 

[FK  Doc.  S4-24060  Filed  9-11-64;  8:45  ■m] 
BtLUNQ  CODE  703S-01-M 


[Hnanc*  Docket  No.  30553] 

Camp  Lejeune  Railroad  Company- 
Lease  Exemption;  Exemption 

Camp  Lejeune  Railroad  Company 
(CLRR)  filed  a  notice  of  exemption 
concerning  acquisition  of  a  Seaboard 
System  Railroad.  Inc.  line  of  railroad 
fi-om  MP  ACB-294.6  at  Marine  Junction, 
near  Jacksonville.  NC.  to  MP  ACB-300.0 
at  Kellum.  NC.  a  distance  of 
approximately  5.4  miles.  That  line  had 
been  approved  for  abandonment  by  the 
Commission  in  Docket  No.  AB-55  (Sub- 
No.  79),  Seaboard  System  Railroad, 
Inc. — Abandonment  and  Discontinuance 
of  Operations — In  New  Hanover. 
Pender,  Onslow,  Jones  and  Craven 
Counties.  NC  (not  printed),  served 


March  5, 1984,  and  its  acquisition  by 
CLRR  will  not  constitute  a  major  market 
extension.  Lease  of  the  above  rail  line 
between  Marine  Junction  and  Kellum 
and  lease  from  the  United  States  of 
America,  Department  of  the  Navy,  of  the 
line  between  Kellum  and  Havelock.  NC, 
will  be  considered  in  a  separate 
decision. 

Accordingly,  this  transaction  comes 
within  that  class  of  transactions 
specifically  exempted  from  the  necessity 
of  prior  Commission  review  and 
approval  under  49  CFR  Part  1180 
(2)(d)(l). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  purchase  shall  be  protected  pursuant 
to  A'eiv  York  Dock  Ry. — Control- 
Brooklyn  Eastern  Diet.,  380  I.C.C.  60 
(1979). 

Decided:  September  7,  1984. 

By  the  Commissioa  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 

Secretary. 

[FR  Doc.  84-24198  Filed  9-11-84.  8:4S  im) 
BIUJNQ  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SulMtances;  Application;  Arenot 
Chemical  Corp. 

Pursuant  to  $  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  15, 1984, 
Arenol  Chemical  Corporation,  40-33 
23rd  Street,  Long  Island  City,  New  York 
11101,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Sch«>- 
ula 


AmphatMiMw  (1100) 

Meth»mph«t«min«  (1105).. 


Any  other  such  applicant  and  any 
person  who  is  presendy  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1318.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 


1405 1  Street,  NW..  Washington,  D.C 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  October  12. 1984. 

Dated:  September  5, 1984. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
A  dministration. 

[FR  Doc  84-24048  Filed  9-11-84  8:46  ami 
BILUMQ  CODE  4410-0*-« 


Immigration  and  Naturalization 
Service 

Registration  of  F-1  and  M-1  Studento 

aqency:  Immigration  and  Natiiralization 
Service,  Justice. 

ACTION:  Notice  of  registration  of  certain 
F-1  and  M-1  students  for  the  Service's 
new  automated  student  schools  system. 
FOB  FURTHER  INFORMATION  CONTACT: 
Alice  N.  Strickler,  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Sti^et 
NW.,  Washington,  D.C,  Telephone:  (202) 
63^-3948. 

SUPPLEMENTARY  INFORMATION:  In 
October  1964,  the  first  computer- 
generated  student  status  forms,  required 
by  8  CFR  214.3(g)(2),  will  begin  to  be 
sent  to  schools  approved  by  the  Service 
for  attendance  of  nonimmigrant  F-1  and 
M-1  students.  Not  all  schools  will 
receive  forms  in  October.  The  process 
will  continue  until  June  1985. 

A  one-time  registration  of  F-1  and  M- 
1  students  is  also  being  done  to  capture 
data  on  those  students  who  are  not  yet 
on  record  in  the  Service's  new 
automated  student  schools  system 
(STSC).  The  registration  is  being 
combined  with  a  school's  response  to 
the  first  student  status  form  it  receives 
during  Fiscal  Year  1985  to  facilitate 
processing  for  both  the  pubhc  and  the 
Service.  Accordingly,  the  schools  will  be 
given  ninety  days  from  the  date 
generated  to  respond  to  the  first  student 
status  forms  they  receive  during  Fiscal 
Year  1985,  instead  of  the  normal  sixty 
stated  in  8  CFR  214.3(g)(2).  The 
procedures  being  used  were  set  up  in 
close  coordination  with  the  National 
Association  for  Foreign  Student  Affairs 
(NAFSA). 

Under  8  CFR  214.1  (f).  a  condition  of  a 
nonimmi^ant's  admission  and 
continued  stay  in  the  United  States  is 
the  full  and  truthful  disclosure  of  all 
information  requested  by  the  Service.  In 
accordance  with  that  regulation,  any 
student  who  is  not  Usted  by  the  Service 
on  the  first  student  status  form  sent 
during  Fiscal  Year  1985  to  the  school  the 
student  was  last  authorized  to  attend 
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must  sign  any  necessary  Forms  I-20A-B 
or  I-20M-N.  and  must  make  his  or  her 
Forms  1-04  and/or  1-20  ID  copy  and  any 
information  necessary  for  this 
registration  available  to  the  Service.  The 
designated  school  official  must  collect 
the  necessary  forms  and  information 
and  furnish  them  to  the  Service  upon 
request.  If  any  student  fails  or  rehises  to 
give  a  designated  school  official  any 
necessary  forms  or  information,  the 
Service  will  then  request  it  directly  from 
the  student. 

(Sees.  101(a)(15){F)  and  101(a)l(5)(M)  and  214 
of  the  Immigration  and  Nationality  Act,  as 
amended:  B  U.S.C.  llCn(a)(15)(F). 
n01(a)(15)(M)  and  1184) 

Dated:  September  7. 1984. 
Andrew  ].  Caimichael,  Jr., 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 

|FR  Doc.  a*-Z*oa3  riled  »-n-M:  &4S  amj 
HLUNQ  COOC  4410- 1(Mi 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

State  of  Calif  omia  Employment 
Development  Department  State  of 
Idaho  Department  of  Employment; 
State  of  Montana  Department  of  Labor 
and  Industry;  Commonwealtfi  of 
Puerto  Rico  Department  of  Labon 
Hearing 

This  notice  annouces  an  opportunity 
for  a  hearing  for  the  unemployment 
compensation  agencies  of  the  States  of 
California,  Idaho,  and  Montana,  and  the 
Commonwealth  of  Puerto  Rico  (the  "four 
States"),  pursuant  to  the  last  sentence  of 
section  3304(c)  of  the  Internal  Revenue 
Code  of  1954,  26  U.S.C.  3304(c),  and  20 
CFR  601.5,  to  be  held  at  9:30  o'clock  on 
the  morning  of  October  2, 1984,  in  a 
Courtroom  in  the  Vanguard  Building, 
1111  20th  Street.  NW.,  Washington.  D.C. 
Each  State  agency  will  have  an 
opportunity  to  make  a  record. 

The  hearing  will  be  on  the  following 
issues: 

Issues:  Whether,  with  respect  to  the 
certification  of  the  four  States  on 
October  31 1984,  under  section  3304(c)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code),  26  U.S.C.  3304(c),  the 
unemployment  compensation  laws  of 
the  four  States  have  failed  to  have  been 
amended,  with  respect'  to  weeks  of 
unemployment  beginning  on  or  after 
April  1, 1984,  so  that— 

(1)  With  respect  to  the  State  of 
California  and  the  State  of  Idaho,  their 
unemployment  compensation  laws 
include  the  provisions  of  clause  (iv)  of 
section  3304(a)(6)(A)  of  the  Code 
(relating  to  employees  of  educational 


service  agencies  who  perform  services 
in  professional  and  nonprofessional 
capacities  in  educational  institutions), 
as  amended  by  section  521(a)(2)  of  the 
Social  Security  Amendments  of  1983 
(Pub.  L  98-21); 

(2)  With  respect  to  the  State  of 
Montana,  its  unemployment 
compensation  law  includes  the 
provisions  of  clauses  (ii),  (iii),  and  (iv)  of 
section  3304(a)(6)(A)  of  the  Code 
(relating  to  employees  of  educational 
institutions  and  educational  service 
agencies  who  perform  professional  and 
nonprofessional  services  in  educational 
institutions),  as  amended  by  section 
521(a)(2)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21);  and 

(3)  with  respect  to  the  Commonwealth 
of  Puerto  Rico,  its  unemployment 
.compensation  law  includes  the 
provisions  of  clauses  (iii)  and  (iv)  of 
section  3304(a)(6)(A)  of  the  Code 
(relating  to  employees  of  educational 
institutions  and  educational  service 
agencies  performing  professional  and 
nonprofessional  services  in  educational 
institutions),  as  amended  by  section 
521(a)(2)  of  the  Social  Secuj-ity 
Amendments  of  1983  (Pub.  L  98-21). 

Basis  of  Issues:  Section  3304(a)(6)(A) 
of  the  Code  provides  that  unemployment 
compensation  shall  be  payable  under  a 
State  law  on  the  basis  of  service  to 
which  section  3309(a)(1)  applies,  that  is 
service  in  the  employ  of  a  governmental 
entity  or  nonprofit  organization 
described  in  paragraphs  (7)  and  (8)  of 
section  3306(c)  of  the  Code,  26  U.S.C. 
3306(c),  in  the  same  amount,  on  the 
same  terms,  and  subject  to  the  same 
conditions  as  unemployment  is  payable 
on  the  basis  of  other  service  subject  to 
the  State  law.  Clauses  (ii),  (iii),  and  (iv) 
of  section  5304(a)(6)(A),  exceptions  to 
this  "equal  treatment"  requirement, 
authorized  the  States,  at  their  option,  to 
deny  benefits  under  certain  conditions 
to  nonprofessional  employees  of 
educational  institutions  between 
successive  academic  years  or  terms 
(clause  (ii)),  to  deny  benefits  under 
certain  conditions  during  certain 
vacation  and  holiday  periods  to 
professional  and  nonprofessional 
employees  of  educational  institutions 
(clause  (iii)),  and  to  deny  benefits  under 
the  conditions  specified  in  clauses  (i), 
(ii),  and  (iii)  ta  employees  of  educational 
service  agencies  who  perform 
professional  or  nonprofessional  services 
in  an  educational  institution  (clause 
(iv)).  Section  521(a)(2)  of  Pub.  L  98-21 
amended  clauses  (ii),  (iii),  and  (iv)  of 
section  3304(a)(6)(A),  effective  for  weeks 
of  unemployment  beginning  on  or  after 
April  1, 1984,  to  make  those  provisions 
mandatory  rather  than  optional  with  the 


States.  As  amended  the  clauses  read  as 
follows: 

(ii)  With  respect  to  services  in  any 
other  capacity  [i.e.,  nonprofessional]  for 
an  educational  institution  to  which 
section  3309(a)(1)  applies — 

(I)  Compensation  payable  on  the  basis 
of  such  services  shall  be  denied  to  any 
individual  for  any  week  which 
commences  during  a  period  between 
two  successive  academic  years  or  terms 
if  such  individual  performs  such  services 
in  the  first  of  such  academic  years  or 
terms  and  there  is  a  reasonable 
assurance  that  such  individual  will 
perform  such  services  in  the  second  of 
such  academic  years  or  terms,  except 
that 

(II)  If  compensation  is  denied  to  any 
individual  for  any  week  under  subclause 
(I)  and  such  individual  was  not  o^ered 
an  opportunity  to  perform  such  services 
for  the  educational  institution  for  the 
second  of  such  academic  years  or  terms, 
such  individual  shall  be  entitled  to  a 
retroactive  payment  of  the 
compensation  for  each  week  for  which 
the  individual  filed  a  timely  claim  for 
compensation  and  for  which 
compensation  was  denied  solely  by 
reason  of  subclause  (I), 

(iii)  With  respect  to  any  services 
described  in  clause  (i)  or  (ii)  [i.e., 
professional  or  nonprofessional], 
compensation  payable  on  the  basis  of 
such  services  shall  be  denied  to  any 
individual  for  any  week  which 
commences  during  an  established  and 
customary  vacation  period  or  holiday 
recess  if  such  individual  performs  such 
services  jn  the  period  immediately 
before  such  vacation  period  or  holiday 
recess,  and  there  is  a  reasonable 
assurance  that  such  individual  will 
perform  such  services  in  the  period 
immediately  following  such  vacation 
period  or  holiday  recess,  and 

(iv)  With  respect  to  any  services 
described  in  clause  (i)  or  (ii)  [i.e., 
professional  or  nonprofessional], 
compensation  payable  on  the  basis  of 
such  services  in  any  such  capacity  shall 
be  denied  as  specified  in  clauses  (i),  (ii), 
and  (iii)  to  any  individual  who 
performed  such  services  in  an 
educational  institution  while  in  the 
employ  of  an  educational  service 
agency,  and  for  this  purpose  the  term 
"educational  service  agency"  means  a 
governmental  agency  or  governmental 
entity  which  is  established  and  operated 
exclusively  for  the  purpose  of  providing 
such  services  to  one  or  more  educational 
institutions. 

Section  521(b)(1)  of  Pub.  L.  98-21 
provides  that  the  amendments  made  in 
section  521(a)(2)  are  applicable  to  weeks 
of  unemployment  beginning  on  or  after 
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April  1, 1984.  Section  521(b](2)  provides 
a  "grace  period"  for  the  enactment  of 
needed  changes  in  State  laws,  which 
has  expired  for  each  of  the  four  States. 

The  State  unemplojinent 
compensation  laws  of  the  four  States 
appear  not  to  be  in  conformity  with  the 
provisions  of  section  3304(a)(6)(A)  of  the 
Code,  as  amended  by  section  521(a)(2) 
of  Pub.  L  98-21.  The  last  sentence  of 
section  3304(c)  of  the  Code  is  therefore 
applicable  to  conformity  proceedings  on 
this  issue. 

Following  the  hearing  a  decision  will 
be  made  as  to  each  State.  Such  decision 
will  have  a  bearing  on  whether  each 
State  is  certifiable  on  October  31, 1984, 
with  respect  to  normal  and  additional 
tax  credits  allowable  to  the  State's 
employers  pursuant  to  subsections  (a) 
and  (b)  of  26  U.S.C.  3302  for  the  taxable 
year  1984,  and  will  also  have  a  bearing 
on  other  benefits  to  the  State  under  the 
Federal-State  unemployment 
compensation  program. 

The  proceedings  in  this  matter  shall 
be  in  accordance  with  the  attached 
Rules  of  Procedure. 

For  purposes  of  this  hearing,  all 
motions,  briefs,  and  other  papers  shall 
be  filed,  pursuant  to  the  above- 
referenced  Rules  of  Procedure,  with  the 
presiding  Administrative  Law  Judge, 
U.S.  Department  of  Labor,  Suite  700, 
Vanguard  Building,  1111  20th  Street. 
NW.,  Washington,  D.C.  20036,  who  will 
be  designated  in  accordance  with  the 
Rules  of  Procedure. 

Counsel  for  each  State  unemployment 
compensation  agency  shall  enter  an 
appearance  with  the  presiding 
Administrative  Law  Judge  no  later  than 
September  13, 1984;  a  copy  shall  be 
provided  to  William  H.  DuRoss,  III, 
Associate  Solicitor  for  Employment  and 
Training.  200  Constitution  Avenue,  NW.. 
Washington.  D.C.  20210,  as 
expeditiously  as  possible. 

Counsel  for  the  U.S.  Department  of 
Labor  shall  enter  an  appearance  with 
the  presiding  Administrative  Law  Judge 
no  later  than  September  13, 1984;  a  copy 
shall  be  provided  to  each  State  agency 
as  expeditiously  as  possible. 

Sif!n°d  at  Washington,  DC,  on  September 
6.  1984. 

Raymond  |.  Donovan, 

Secretary  of  Labor. 

Rules  of  Procedure 

-  1.  An  Administrative  Law  Judge  will 
be  designated  by  the  Chief 
Administrative  Law  Judge,  United  States 
Department  of  Labor,  to  preside  over  the 
hearing  and  perform  the  functions 
required  by  these  Rules. 

2.  The  parties  of  record  shall  be  the 
State  agency  (or  agencies)  (as  defined  in 
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26  U.S.C.  3306(e))  named  in  the  Notice  of 
Hearing  and  the  U.S.  Department  of 
Labor. 

3.  Any  non-party  State  agency, 
individual  worker,  employer,  or 
organization,  association  of  workers  or 
employers,  or  member  of  the  public, 
asserting  an  interest  in  the  proceedings, 
may  be  permitted  by  the  presiding 
Administrative  Law  Judge,  upon  motion 
granted,  to  participate  in  the  hearing  as 
amicus  curiae  only.  Participation  by  any 
such  amicus  curiae  shall  be  limited  to 
the  submittal  of  such  briefs  as  may  be 
directed  by  the  presiding  Administrative 
Law  Judge.  All  motions  contemplated  by 
this  Rule  shall  be  filed  with  the 
presiding  Administrative  Law  Judge  no 
later  than  two  (2)  days  prior  to  the 
scheduled  hearing,  and  shall  be  served 
upon  and  received  by  each  party  prior  to 
the  hearing.  The  presiding 
Administrative  Law  Judge  shall  rule  on 
all  such  motions  and  inform  the 
applicants  and  the  parties  of  the  rulings 
prior  to  the  hearing  or  at  the  beginning 
of  the  hearing. 

4.  The  presiding  Administrative  Law 
Judge  may  issue  an  appropriate 
prehearing  order  governing  all  issues  to 
be  raised  in  the  proceedings,  and 
designation  of  evidence  to  be  offered  at 
the  hearing. 

5.  The  hearing  will  be  conducted  in  an 
informal  but  orderly  and  expeditious 
manner.  The  presiding  Administrative 
Law  Judge  will  regulate  all  matters 
pertaining  to  the  course  and  conduct  of 
the  proceedings,  and  may  grant 
extensions  of  time  regarding  the 
submission  of  briefs  and  other  papers, 
and  may  reschedule  the  hearing  for 
another  time  or  date  for  good  cause 
shown. 

6.  Upon  the  commencement  of  the 
hearing,  the  U.S.  Department  of  Labor 
will  be  offered  an  opportunity  to  make 
an  opening  statement  as  to  the  nature  of 
the  hearing  and  the  matter(s)  in  issue. 
The  State  agency  shall  then  be  offered  a 
similar  opportunity  to  make  an  opening 
statement. 

7.  The  order  of  the  presentation  of 
evidence  will  be  as  follows: 

(a)  The  U.S.  Department  of  Labor  will 
proceed  first  by  presenting  any  evidence 
it  may  wish  to  offer  which  is  relevant  to 
the  issue(s)  specified  in  the  Notice  of 
Hearing. 

(b)  The  State  agency  will  proceed  next 
to  present  any  evidence  it  may  wish  to 
offer  which  is  relevant  to  the  i8sue(s) 
referred  to  in  Rule  7(a]  above,  followed 
by  any  evidence  relevant  to  any 
additional  issue,  except  that  evidence 
regarding  any  issue  other  than  the 
i88us(s)  referred  to  in  the  Notice  of 
Hearing  may  be  admitted  only  if  the 
party  offering  such  evidence  has 


provided  notice  of  such  issue  and  a 
summary  of  such  evidence,  including  a 
copy  of  any  document  to  be  offered,  to 
each  opposing  party  of  record,  prior  to 
the  hearing. 

(c)  The  U.S.  Department  of  Labor  may 
next  present  relevant  evidence  in 
rebuttal  on  any  issue,  and  the  trial 
record  shall  thereafter  be  closed,  except 
as  provided  for  by  Rule  9  below. 

8.  Technical  rules  of  evidence  shall 
not  apply  to  the  hearing.  The  presiding 
Administrative  Law  Judge  will  rule  upon 
offers  of  proof  and  the  admissibility  of 
evidence,  and  may  exclude  irrelevant 
immaterial,  or  unduly  repetitious 
evidence  or  any  other  evidence 
excludable  under  these  Rules,  and  may 
examine  witnesses.  All  writings,  charts, 
tabulations,  and  similar  data  offered  in 
evidence  at  the  hearing  shall,  upon  a 
satisfactory  showing  of  their 
authenticity,  relevancy,  materiality,  and 
admissibility  imder  these  Rules,  be 
received  in  evidence. 

9.  During  the  hearing,  the  presiding 
Administrative  Law  Judge  may  require 
the  production  and  introduction  of 
further  evidence  upon  any  relevant 
matter,  and  may  provide  for  the  later 
receipt  of  such  evidence  or  any  other 
evidence  for  the  record. 

10.  TTie  proceedings  at  the  hearing 
shall  be  recorded  verbatim.  The  original 
and  one  copy  of  the  transcript  of  the 
record  of  the  hearing  shall  be  furnished 
to  the  presiding  Administrative  Law- 
Judge.  The  parties  of  record  and  any 
amicus  curiae  shall  be  entitled  to  secure 
a  copy  of  the  transcript  from  the 
reporter  upon  such  terms  as  the  party  cr 
amicus  may  arrange. 

11.  When  any  document  is  offered  in 
evidence,  one  additional  copy  thereof 
shall  be  furnished  to  the  presiding 
Administrative  Law  Judge  and,  unless 
previously  provided,  a  copy  shall  be 
furnished  to  each  opposing  party  of 
record. 

12.  (a)  At  the  concIu'..,n  of  the  receipt 
of  evidence,  the  presid  ng 
Administrative  Law  JuJge  shall  hear 
oral  arguments  presented  by  the  parties 
of  record. 

(b)  Oral  arguments  shall  be  in  the 
following  order:  Oper.i-^g  argument  for 
the  U.S.  Department  of  Labor,  unless 
waived;  argument  fr-  the  State  agency, 
unless  waived;  and  t  losing  argument  for 
the  U.S.  Department  of  Labor,  unless 
waived. 

13.  The  parties  of  record  and  any 
amicus  curiae  author:zpo  to  participate 
in  the  proceedings  shall  be  permitted  to 
file  briefs.  The  parties  of  record  may 
also  file  reply  briefs  and  proposed 
findings  of  fact  and  conclusions  of  law 
on  the  matters  in  issue.  All  such  briefs 
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and  other  papers  shall  be  filed  with  the 
presiding  Administrative  Law  Judge, 
with  proof  of  service,  within  such  time 
periods  as  are  established  by  the 
presiding  Administrative  Law  Judge. 

14.  As  soon  as  possible,  but  in  no 
event  later  than  October  12, 1984,  the 
presiding  Administrative  Law  Judge 
shall:  (1)  Prepare  a  recommended 
decision  on  the  basis  of  the  record 
containing  recommended  findings  of  fact 
and  conclusions  of  law  on  all  issues 
raised  by  the  parties;  (2)  certify  to  the 
Secretary  of  Labor  such  recommended 
decision  and  the  entire  record  of  the 
proceedings:  and  (3)  forward  a  copy  of 
the  recommended  decision  to  each  party 
of  record  and  amicus  curiae.  No 
conclusions  of  law  regarding  either  the 
constitutionahty  of  any  Federal  or  State 
statute  or  the  constitutionality  of 
interpretation  thereof  shall  be  made. 

15.  The  parties  of  record  may  file  with 
the  presiding  Administrative  Law  Judge 
a  Statement  of  Exceptions,  with  proof  of 
service,  setting  forth  any  exceptions 
they  may  have  to  the  recommended 
decision,  within  seven  (7)  days  after 
service  by  mail  of  the  recommended 
decision.  Upon  receipt  of  any  Statement 
of  Exceptions,  the  presiding 
Administrative  Law  Judge  shall 
promptly  forward  such  Statement  of 
Exceptions  and  proof  of  service  to  the 
Secretary  of  Labor,  noting  whether  the 
statement  was  timely  filed. 

16.  (a)  Any  briefs  or  other  papers 
intended  to  be  filed  of  record  with  the 
presiding  Administrative  Law  Judge  in 
the  proceedings  shall  be  mailed  or 
otherwise  delivered  tffthe  office  of  the 
presiding  Administrative  Law  Judge. 
Unless  otherwise  ordered,  such 
documents  shall  be  deemed  to  be  filed 
on  the  date  they  are  postmarked  if 
transmitted  by  the  United  States  Postal 
Service,  and  shall  be  deemed  to  be  filed 
on  the  date  received  in  the  Office  of 
Administrative  Law  Judges  if 
transmitted  by  any  other  means. 

(b)  An  origmal  and  one  copy  of  any 
brief  or  other  paper  shall  be  filed  with 
the  presiding  Administrative  Law  Judge 
and  shall  be  accepted  subject  to  timely 
filing  with  proof  of  sufficient  service 
upon  the  opposing  parties. 

(c)  If  the  last  day  of  a  time  hmit 
prescribed  by  these  Rules  or  established 
by  the  presiding  Administrative  Law 
Judge  falls  on  a  Saturday,  Sunday,  or  a 
federal  holiday,  the  time  limit  shall  be 
extended  to  the  next  official  business 
day. 

17.  Following  the  certification  in 
accordance  with  Rule  14  above,  and 
consideration  of  any  Statement  of 
exceptions  filed  and  served  in 
accordance  with  Rules  15  and  16,  the 
Secretary  of  Labor  shall  render  a 


decision  in  the  matter,  in  writing,  and 
shall  forward  the  decision  together  with 
the  record  to  the  Chief  Administrative 
Law  Judge,  and  shall  forward  copies  of 
his  decision  to  the  Governor  of  the 
State,  to  each  party  of  record,  and  to 
any  amicus  curiae  authorized  to 
participate  in  the  proceedings. 

(FR  Doc   S4-24039  Filed  9-11-84,  8:«  am) 
BIUJNO  CODE  «StO-30-M 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the  Arts 

Office  for  Partnership  Advisory  Panel 
(Locals  Test  Program  Section); 
Meeting 

The  meeting  of  the  Office  for 
Partnership  Advisory  Panel  (Locals  Test 
Program  Section)  which  is  scheduled  to 
meet  on  September  12. 1984,  from  10:00 
a.m.-5:00  p.m.;  on  September  13, 1984. 
from  9.00  a.m.-5:00  p.m.;  and  on 
September  14. 1984  from  9:00  a.m.-l:00 
p.m.  is  hereby  amended  to  meet  on 
September  12. 1984,  from  10:00  a.m.-5:00 
p.m.:  on  September  13, 1984,  from  9:30 
a.m.-5:00  p.m.;  and  on  September  14, 
1984.  from  9:30  a.m.-l:00  p.m.  in  room 
M-07  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW.  Washington, 
DC. 

The  portions  of  this  meeting  which  are 
scheduled  to  be  open  to  the  public  on 
September  12,  from  10:00  a.m.-ll:00 
a.m.;  on  September  13,  from  2:30  p.m.- 
5:00  p.m.;  and  on  September  14,  from 
9:00  a.m.-l:00  p.m.  are  hereby  amended 
to  be  open  on  September  12,  from  10:00 
a.m.-2:15  p.m.;  on  September  13,  from 
3:45-5:00  p.m.;  and  on  September  14, 
from  9:30  a.m.-l:00  p.m.  to  discuss 
policy,  guidelines,  and  report  on  Locals 
Advocacy  Project. 

The  remaining  sessions  of  this 
meeting  scheduled  to  meet  on 
September  12,  from  11:15  a.m.-5:00  p.m. 
and  on  September  13,  from  9:30  a.m.- 
2:30  p.m.  are  now  changed  to  meet 
September  12,  from  2:15-5:00  p.m.  and 
on  September  13,  from  9:30  a  m.-3:45 
p.m.  which  are  for  the  purpose  of  panel 
review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hum.anities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applications.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 


Futher  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Gary  O.  Larson, 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

(FR  Doc  8«-24025  Ried  »-ll-84.  8:45  am| 
BILUNG  CODE  7S37-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Accident  Investigation;  Hearing 

The  National  Transportation  Safety 
Board  will  hold  an  Accident 
Investigation  Hearing  in  the  matter  of 
the  head-on  colUsion  of  National 
Railroad  Passenger  Corporation 
(Amtrak)  trains  Nos.  168  and  151  at 
Astoria.  Queens.  New  York.  New  York, 
on  July  23, 1984,  beginning  at  9  a.m.  on 
Tuesday,  October  2. 1984,  in  the 
Georgian  Room  of  the  New  York  Penta 
Hotel,  Seventh  Avenue  and  33rd  Street, 
New  York,  New  York  10001. 

Dated:  September  7, 1984. 
H.  Ray  Smith,  Jr.. 

Federal  Register  Liaison  Officer. 

|FR  Doc  84-24053  Filed  9-11-84:  B.4S  vaj 
BtLLlNQ  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Gessar 
II;  Meeting  Postponed 

The  ACRS  Subcommittee  on  GESSAR 
U  scheduled  for  September  20  and  21. 
19(J4,  at  the  Bay  view  Plaza  Holiday  Inn 
(213/399-9344),  530  Pico  Blvd.,  Santa 
Monica.  CA  has  been  postponed.  Notice 
of  this  meeting  was  published 
Wednesday.  September  5. 1984  (49  FR 
35062). 

Dated:  September  7,  1984. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  84-24087  Filed  9-11-84:  8:45  am] 
BILLINO  COOE  7590-01-11 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Reactor 
Radiological  Effects;  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Radiological  Effects  will  hold  a  meeting 
on  Thursday,  September  27  and  Friday, 
September  28, 1984.  Room  1046, 1717  H 
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Street,  NW,  Washington,  DC.  The  entire 
meeting  will  be  open  to  public 
attendance.  Sessions  of  the  subject 
meeting  will  be  held  from  8:30  a.m.  until 
the  conclusion  of  business  each  day. 

On  Thursday,  the  Subcommittee  will 
(1)  continue  its  discussion  of  NRC  Staff 
proposed  amendments  to  10  CFR  Part  20 
to  specify  residual  radioactive 
contamination  limits,  and  (2)  be  briefed 
by  and  hold  discussions  with  the  NRC 
Staff  on  the  status  of  the  following 
Generic  Safety  Issues: 

1.  (Worker)  Radiation  Protection 
Plans, 

2.  Reactor  Coolant  Activity  Lrniits  for 
Operating  Reactors, 

3.  Control  Room  Habitability, 

4.  Iodine  Spiking,  and 

5.  Radiation  Source  Control. 

On  Friday  the  Subcommittee  will  be 
briefed  by  and  hold  discussions  with  (1) 
the  NRC  ^'-H-f  on  their  evaluation  of 
TMI-2  cie.-n;  p  endpoint  alternatives, 
and  (2)  DO:   un  their  systematic 
approach  re^drding  rfiactor  safety  and 
radiation  pr  itection  research. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
me>?ting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  us 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting.  The  Subcommittee  will  then 
hear  presentations  by  and  hold 
discussions  with  representatives  of 
DOE.  the  NRC  Staff,  Subcommittee 
consultants,  and  other  interested 
persons  regarding  the  previously  named 
topics. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  m.eeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413)  between  8:15  a.m.  and  5:00  p.m., 
EDT.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  to  two  days 
before  the  scheduled  meeting  to  be 


advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated  September  7. 1984. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc  IM-24ae«  FilHJ  S-11-M  8:46  *m| 
BILUNO  CODE  7B9(M)1-M 


Revised  Inspection  and  Enforcement 
Manual  Chapter  Proprietary  Review  of 
Inspection  Reports;  Availability 

The  Office  of  Inspection  and 
Fnforcement  has  revised  its  manual 
chapter  concerning  the  procedures  for 
conducting  proprietary  review  of 
inspection  reports. 

The  revision  of  this  manual  chapter 
includes  guidance  that  terminates  the 
practice  of  routinely  sending  inspection 
reports  to  licensees  for  review  for 
proprietary  information  prior  to  placing 
them  in  the  Public  Document  Room 
(PDR).  This  revision  places 
responsibility  upon  the  licensee  to 
inform  inspectors  that  material  provided 
in  the  course  of  an  inspection  is 
proprietary  and  upon  the  NRC  staff  to 
conduct  proprietary  reviews.  In  cases  of 
significant  doubt,  on  a  case-by-case 
basis,  tlie  manual  chapter  calls  for  the 
licensee  to  be  requested  to  conduct  a 
proprietary  review  of  final  inspection 
reports  prior  to  their  placement  in  the 
Public  Document  Room. 

For  further  information  contact:  Mr. 
Edwin  F.  Fox,  Jr.,  Program  Support  and 
Analysis  Staff,  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC,  20555 
(telephone  (301)  492-4905). 

A  copy  of  this  notice  and  the  manual 
chapter  is  being  sent  to  all  NRC 
licensees.  A  copy  of  the  manual  chapter 
is  being  placed  in  NRC's  Public 
Document  Room,  1717  H  St-eet.  NW, 
Washington,  DC  and  in  each  Local 
Public  Document  Room  (LPDR) 
throughout  the  United  States  for  review 
by  interested  persons.  Photo  copies  of 
the  manual  chapter  may  be  obtained 
from  the  Public  Document  Room,  Office 
of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  at  7  cents  a  page  by  calling 
(202)  634-3273, 

Dated  at  Bethesda.  MD.  this  4th  day  of 
September  1984. 

For  the  Nuclear  Regulatory  Commission. 
Richard  C.  DeYoung. 

Director,  Office  of  Inspection  and 
Enforcement. 

|FR  Doc  M-^¥Ja^  PUmI  S-ll-M:  S:«S  tm] 
BiLUNQ  COM  7S«M>1-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Power  Planning  CounctI 

Northwest  Conservation  and  Electric 
Power  Plan;  Proposed  Amendments, 
Hearings,  and  Public  Comment  Period 

AQENCV:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council. 

ACTION:  Notice  of  proposed 
amendments,  hearings,  and  opportunity 
to  comment. 

summary:  On  April  27, 1983,  the  Council 
adopted  a  final  Northwest  Conservation 
and  Electric  Power  Plan  (Power  Plan). 
TTie  Council  is  now  proposing  to  amend 
two  portions  of  that  plan.  This  notice 
describes  the  proposed  amendments, 
provides  information  on  how  to  obtain 
additional  information,  and  outlines  the 
process  for  submitting  written  comments 
and  participating  in  the  hearings. 
DATES  AND  ADDRESSES:  The  public 
comment  period  regarding  the  proposed 
amendments  closes  at  5  p.m.  October  12. 
1984.  Public  hearings  on  the  proposed 
amendments  will  be  held  in: 

•  Portland,  Oregon  at  9:00  a.m., 
October  4, 1984  in  the  Portland  BuildiTig. 
1120  SW.,  5th  Avenue,  Meeting  Room  C 
on  Second  Floor. 

•  Seattle,  Washington  at  9:00  a.m., 
October  3,  1984  in  Seattle  Center, 
Mercer  Forum  VI  (below  Opera  House). 

•  Boise.  Idaho  at  9:00  a.m.,  October  5. 
1984  at  the  Owyhee  Plaza.  Encore  Room. 
11th  and  Main. 

•  Missoula,  Montana  at  9  a.m., 
October  1, 1984  at  the  Village  Red  Lion 
Motor  Iim,  100  Madison. 

Copies  of  the  proposed  amendments 
can  be  obtained  by  contacting  Michele 
Sterling  at  the  address  and  phone 
numbers  given  below. 

Instructioiu  for  Oral  Comtneot  at 
Hearings 

1.  Requests  for  time  slots  must  be 
made  at  least  three  days  prior  to  the 
hearings  to  Ruth  Curtis,  Information 
Coordinator,  at  the  Council's  central 
office,  700  SW.,  Taylor,  Suite  200, 
Portland.  Oregon  97205  or  (503)  222-5161 
(toll  free  1-800-222-3355  out  of  state  or 
1-800-452-2324  in  Oregon). 

2.  Those  who  do  not  sign  up  for  time 
slots  will  be  permitted  to  testify  as  time 
permits. 

3.  Hearings  should  be  used  to 
summarize  written  comments. 
Comments  should  not  be  read. 

4.  Five  copies  of  written  testimony 
should  be  submitted  to  the  Council. 
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5.  Commentera  will  have  15  minutes  to 
summarize  written  testimony. 

Instructions  for  Written  Cktmment 

1.  Comments  must  be  received  in  the 
Councirs  central  office,  700  SW.,  Taylor 
Street  Suite  20a  Portland,  Oregon  97205 
by  5  p.m.  on  October  12. 1984. 
Comments  received  after  that  date  will 
not  be  considered. 

2.  Written  comments  should  be 
marked  "Power  Plan  Amendments 
Comment." 

3.  Provide  five  copies  of  all  comments. 

FOR  FUNTHER  BVOmtATIOM  CONTACT: 

Tom  Foley,  Manager.  Conservation  and 
Resource  Assessment  (regarding 
Appendix  D),  or  Mark  Chemiack, 
Conservation  Analyst  (regarding  Action 
Item  12.13),  700  SW..  Taylor,  Suite  200. 
Portland.  Oregon  97205)  Toll-free  1-800- 
222-3355  in  Montana,  Idaho,  and 
Washington;  toll-free  1-800-452-2324  in 
Oregon;  or  50^222-5161). 
SUPPLEMENTARY  INFORMATKMC  The 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act.  Pub.  L 
96-501,  94  StaL  2687, 16  U.S.C.  839  et 
seq.  (the  Act),  allows  the  Council  to 
amend  its  Plan  from  time  to  time.  At  its 
meeting  in  Portland,  Oregon  on  August 
30, 1984  the  Council  voted  to  formally 
propose  amending  two  portions  of  the 
Plan's  Appendix  D,  "Method  of 
Surcharge." 

Appendix  D,  "Method  of  Surcharge." 

The  Act  authorizes  the  Council  to 
recommend  that  Bonneville  Power 
Administration  (Bonneville]  impose  rate 
surcharges  upon  utilities  in  jurisdictions 
in  the  region  that  fail  to  adopt  the 
Council's  model  conservation  standards 
or  to  implement  measures  which  achieve 
comparable  savings  of  electricity.  16 
U.S.C  839(f)(2).  The  Act  also  requires 
that  the  Council's  Power  Plan  include  a 
method  for  calculating  such  surcharges. 
16  U.S.C.  839b(e)(3)(G).  That  method  is 
included  in  the  Plan's  Appendix  D. 
Bonneville  recently  informed  the 
Council  that  it  has  encountered 
difficulties  in  developing  a  surcharge 
pohcy  using  the  Coundl's  Appendix  D. 
In  response,  the  Council  developed  an 
issue  paper  examining  all  aspects  of  the 
surcharge  method.  On  July  23, 1984.  after 
incorporating  ideas  raised  by  the 
Council  in  a  discussion  of  the  issue  at 
the  July  16-19, 1984  Council  meeting  in 
Spokane,  the  issue  paper  was  sent  to 
interested  parties  for  public  comments. 
Oral  public  comment  was  taken  at  the 
August  8-9, 1984  Council  meeting  in 
Kalispell,  Montana  and  written 
comments  were  also  received.  As  a 
result  at  its  August  30, 1984  meeting  in 
Portland.  Oregon,  the  Council  voted  to 


propose  amending  Appendix  D  of  the 
Power  Plan. 

The  anticipated  effect  of  the  proposed 
amendment  is  that  the  method  of 
surcharging  will  be  improved  in  at  least 
the  following  ways: 

•  State  and  local  jurisdictions  and 
Bonneville  customers  will  be  able  to  see 
clearly  how  the  surcharge  might  affect 
them: 

•  Bonneville's  administrative  duties 
will  be  lessened  as  it  will  not  have  to 
maintain  voluminous  records  on 
consumers  in  its  customers'  service 
territories; 

•  The  surcharge  will  be  imposed  only 
during  the  f)eriod  that  standards  are  not 
adopted  or  equivalent  energy  savings 
realized: 

•  Potentially  time  consuming  and 
data  intensive  calculations  will  be 
eliminated. 

The  proposed  text  of  the  amended 
Appendix  D  is  as  follows: 

Section  4(f)(2)  of  the  Act  provides  for 
Council  recommendation  for  surcharges  on 
customers  for  those  portions  of  their  loads 
within  the  region  that  are  within  states  or 
political  subdivisions  which  have  not  or  on 
customers  which  have  not  implemented 
conservation  measures  that  achieve  savings 
of  electricity  comparable  to  the  model 
conservation  standards.  The  Council  is 
responsible  for  drafting  a  "methodology"  for 
the  calculation  of  stircharges.  The  Council,  in 
Action  25  of  Chapter  10  of  this  Han.  has 
recommended  to  the  Administrator  that  he 
impose  a  surcharge  on  customers  serving 
jurisdictions  which  do  not  adopt  the  model 
conservation  standards  or  achieve 
comparable  savings.  The  purpose  of  the 
surcharge  is  twofold:  (1)  To  recover  costs 
imposed  on  the  region's  electric  system  by 
failure  to  adopt  the  model  conservation 
standards  or  achieve  comparable  savings, 
and  (2)  to  provide  a  strong  iiKentive  to 
utiUties  and  state  and  local  jurisdictions  to 
adopt  and/or  enforce  the  standards  or 
comparable  alternatives.  The  following  is  the 
"methodolgy"  for  calculating  surcharges: 

1.  The  following  model  conservabon 
standards  must  be  adopted  or  comparable 
savings  must  he  achieved  in  order  to  avoid 
surcharges: 

•  Model  Standai-ds  for  new  residential 
buildings.  Action  2: 

•  Model  Standards  for  new  commercial 
building.  Action  8; 

•  Model  Standards  for  conversion  to 
electric  space  heat  in  residential  buildings 
Action  a;  and 

•  Model  Standards  for  conversion  to 
electric  space  conditioning  in  commercial 
buildings.  Action  7. 

2.  The  Administrator  shall  identify  those 
customers,  states,  or  political  sut>divi8ions 
which  have  not: 

a.  Implemented  each  of  the  model 
standards  listed  m  paragraph  1;  or 

b.  Achieved  comparable  savings  of 
electricity  through  other  conservation 
methods,  such  as  utility  electric  service 
requirements  nr.rate  designs. 


3.  The  surcharge  shall  then  be  calculated 
by  the  Bonneville  Administrator  as  follows: 

a.  If  the  customer  is  purchasing  firm  power 
from  Bonneville  under  a  Power  Sales 
Contract  and  is  not  exchanging  under  a 
Residential  Purchase  and  Sales  Agreement 
the  surcharge  is  calculated  to  be  10%  of  the 
cost  to  the  customer  of  all  firm  power 
purchased  htim  Bonneville  under  the  Power 
Sales  Contract. 

b.  If  the  customer  is  not  purchasing  firm 
power  from  Bonneville  under  a  Power  Sales 
Contract  but  is  exchanging  under  a 
Residential  Purchase  and  Sales  Agreement 
the  surcharge  is  calculated  to  be  10%  of  the 
cost  to  the  customer  of  the  power  purchased 
from  Bonneville  in  the  exchange. 

c.  If  the  customer  is  purchasing  firm  power 
from  Bonneville  under  a  Power  Sales 
Contract  and  also  is  exchanging  under  a 
Residential  Purchase  and  Sales  Agreement 
the  surcharge  is  calculated  to  be  (a)  10%  of 
the  cost  to  the  customer  of  firm  power 
purchased  under  the  Power  Sales  Contract 
plus,  (b)  10%  of  the  cost  to  the  customer  of 
power  purchased  from  Bonneville  in  the 
exchange  multiplied  by  the  fraction  of  the 
utility's  exchange  load  that  is  served  by  the 
utility's  own  resources. 

This  calculation  of  the  surcharge  is 
designed  to  eliminate  the  possibility  of 
surcharging  a  utility  twice  on  the  same  load. 
In  the  calculation,  the  portion  of  a  utility's 
exchange  resource  that  is  purchased  from 
Bormeville  and  already  surcharged  under  the 
power  sales  contract  is  subtracted  from  the 
exchange  resources  before  establishing  a 
surcharge  on  the  exchange  load. 

d.  If  only  a  portion  of  a  utility's  service 
area  has  not  adopted  the  model  standards  or 
achieved  comparable  savings,  the  surcharge 
calculated  under  a.,  b.,  or  c.  atwve  is  to  be 
multipUed  by  the  non-complying  jurisdictioa's 
share  of  the  utiUty's  total  load. 

The  surcharge  shall  be  removed  when 
model  conservation  standards  have  been 
adopted  and  enforced  or  alternative 
programs,  estimated  by  the  Administrator  in 
consultation  with  the  Council  to  save  an 
equivalent  amount  of  electricity,  have  been 
implemented. 

4.  A  utility  electric  service  requirement  that 
results  in  construction  of  electrically  space 
conditioned  buildings  which  are  the 
equivalent  of  buildings  in  comphance  with 
the  model  conservation  standards  constitutes 
an  alternative  plan  that  achieves  comparable 
electricity  savings.  The  Council  anticipates 
that  very  few  state  or  local  governments  or 
utilities  will  present  other  types  of  alternative 
plans  to  save  a  comparable  amount  of 
electricity  to  that  which  can  be  saved  through 
adoption  of  the  model  conservation 
standards.  This  is  because,  to  comply  with 
the  Plan,  an  alternative  program  would  have 
to  rely  on  conservation  activities  not  included 
in  the  Plan  or  currently  offered  by  Bormeville. 
However,  any  entity  that  chooses  not  to 
adopt  a  partitnilar  model  conservation 
standard  within  the  alloted  period  for 
adoption  and  wishes  to  avoid  a  surcharge 
must  declare,  before  that  period  expires,  how 
it  intends  to  achieve  comparable  savings.  In 
addition,  that  entity  must  indicate  how  it 
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intends  to  demonatrate  attaixunent  of 
comparable  Mvings. 

To  assist  Bonneville  in  estimating 
comparable  electricity  savings  from 
alternative  plans,  the  entity  should  present  its 
best  estimate  of  new  residential  and 
commercial  building  construction  in  the  non- 
complying  jurisdictions  within  its  service 
territory.  Bonneville  shall  determine,  in 
consultation  with  the  Council,  whether  the 
alternative  conservation  plan  of  an  entity  will 
achieve  comparable  savings.  When 
determining  electricity  savings  that  would 
have  occurred  had  the  standards  been 
adopted,  jurisdiction-specific  weather  data 
and  construction  estimates,  where  available, 
should  be  used  along  with  the  Council's 
residential  and  commercial  heat  loss  models. 

The  Council  recognizes  that  in  many  cases 
data  will  not  be  available.  In  these  cases 
Bonneville  should  rely  on  average  electricity 
savings  estimated  by  building  type  and 
climate  zone  and  included  in  the  Plan.  For 
residential  buildings,  Bonneville  should 
assume  the  following  regarding  houses  build 
to  the  model  conservation  standards:  (1) 
Houses  in  climate  zone  1  would  save,  on 
average,  5.130  kWh  per  year;  (2)  houses  in 
climate  zone  2  would  save,  on  average.  8,508 
kWh  per  year  and  (3)  houses  in  climate  zone 
3  would  save,  on  average.  7.830  kWh  per 
year.  For  commercial  buildings  and  where 
good  estimates  are  not  available  for  the 
number  of  new  houses,  the  savings  should  be 
determined  by  multiplying  total  expected 
regional  average  megawatt  savings  by  sector 
from  the  standards,  as  shown  in  the  Plan,  by 
the  utility's  share  of  total  regional  load  in  the 
apphcable  sectors.  Estimates  of  savings  from 
conversion  standards  should  be  made  on  a 
case-by-case  basis.  The  Council  recognizes 
that  these  estimates  will  be  difficult  to  make, 
but  also  that  estimated  savings  from 
conversion  standards  probably  will  be  small 
relative  to  savings  from  building  standards. 
The  Council  will  work  with  Bonneville  on 
these  estimates  as  requested. 

If  only  a  portion  of  a  utility's  service  area 
has  not  adopted  the  standards,  the  lost 
electricity  savings  calculated  in  the  above 
paragraph  should  be  multiplied  by  the  non- 
complying  ar«a's  share  of  the  utility's  total 
applicable  load. 

If  the  Bonneville  Administrator  determines 
that  the  alternative  plan  will  not  achieve 
comparable  savings,  he  shall  notify  the  entity 
that  its  alternative  plan  has  been  judged  to  be 
not  equivalent  to  the  model  conservation 
standards  and  that  Bonneville  will  begin 
adding  a  surcharge  to  the  entity's  bill  on  a 
date  ceriain.  The  surcharge  will  be  calculated 
as  described  in  Paragraph  3  of  this  method.  If 
subsequent  modifications  to  the  entity's 
alternative  plan  bring  it  into  compliance  with 
the  stated  goals  of  the  standards,  then  the 
surcharge  shall  be  removed. 

A  general  method  of  determining  the 
electric  energy  savings  of  an  alternative 
conservation  plan  shall  be  developed  in 
consultation  with  the  Council  and  included  in 
Bonneville  policy  to  implement  the  surcharge. 
Also,  a  method  shall  be  included  in  the  policy 
for  terminating  the  surcharge  once  the  model 
standards  have  been  adopted  and  enforced 
or  comparable  savings  have  been  achieved. 


Actioo  Item  12.13,  Street  and  Araa 
Lighting 

On  page  10-18  of  the  Two- Year 
Action  Plan.  Action  Item  12.13  states 
that  Bonneville  Power  Administration 
shall  'Terminate  financial  assistance  for 
street  and  area  lighting  improvements 
during  the  current  period  of  surplus. 
Street  and  area  lighting  improvements 
have  a  short  expected  hfetime.  These 
improvements  would  contribute 
unneeded  savings  during  the  surplus  but 
would  not  last  long  enough  to  offset 
later  deficits." 

Bonneville  supports  continuation  of 
the  street  and  area  lighting  program  at  a 
low  budget  level  through  Fiscal  Year 
1988.  Bonneville  has  presented  the 
following  information  to  the  Council  as 
reasons  for  this  position: 

(a)  The  program  can  be  restarted  if 
needed; 

(b)  The  resource  is  the  most  expensive 
being  undertaking  in  the  commercial 
sector,  with  the  exception  of  private 
outdoor  lighting; 

(c)  Conversion  of  street  lamps 
produces  savings  at  night,  when  they  are 
less  valuable  to  BPA  and  to  the  region; 
and 

(d)  Commercial  sector  megawatt 
targets  can  be  met  without  savings  from 
this  sector. 

In  addition,  Bonneville  has  stated  that 
continued  operation  of  this  program  at  a 
maintenance  level  is  justifiable  because: 

(1)  Inducing  utilities  to  stock  efficient 
fixtures  encourages  them  to  use  the 
efficient  fixtxires  on  the  new  accounts. 

(2)  If  utilities  build  up  inventories  of 
installed  efficient  fixtures.  BPA  hopes 
that  they  will  eventually  convert  their 
entire  inventory  to  efficient  stock  and 
use  them  for  all  replacements.  At  that 
point,  BPA  support  could  be  completely 
terminated  and  the  savings  would  still 
accrue. 

The  proposed  amendment  to  Action 
Item  12.13  states  that  Bonneville  shall 
"Continue  financial  assistance  for  the 
street  and  area  lighting  program  at  a 
minimum  viable  level." 

The  Council  voted  at  the  August  30, 
1984  Council  meeting  to  proceed  with  a 
public  hearing  process  on  this  proposed 
amendment. 

(Sea  4,  Pub.  L  96-501, 16  U.S.C.  839b) 

Edward  Siiaets, 

Executiva  Director. 

|FR  Ooc  M-34tm  PIM  9~U-9*.  S46  »m\ 
■lUJNO  COM  OOOO-OO-M 


SECURTTIES  AND  EXCHANGE 


I 
64-21] 


No.  S4-212M;  FRe  Na  SR-NASD- 


S9»  Regulatory  OrgaiHattom; 
PropoMd  Rula  Chano*  by  National 
Aaaoclatlon  of  SacurWaa  Daalara.  Inc; 
Revislona  to  NASO  By-Lawa 
Governing  Auttwrtty  To  Organba  and 
Operate  Automated  Syatama 

Pursuant  to  section  19(b](l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  the  National  Association  of 
Securities  Dealers,  Inc.  filed  with  the 
Seciuities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  IL  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  emiend  the  Association's 
By-Laws  to  expand  its  authority  to 
organize  and  operate  automated 
systems  and  to  adopt  rules  and  fees 
applicable  to  such  systems  without 
further  recourse  to  the  membership. 

n.  Self-Regulatory  Organization's 
Statement  Regardiing  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proprased  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  [B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Setf-Regulatory  Organization 's 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

The  proposed  amendment  to  the  By- 
Laws  is  primarily  designed  to  conform 
the  By-Laws  language  to  certain 
statutory  changes,  clarify  the 
application  of  certain  provisions  and 
generally  update  and  modernize  the  By- 
Laws,  as  it  specifically  relates  to  the 
operation  and  regulation  of  evolving 
automated  systems  operated  or  under 
the  control  of  the  Association. 
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The  text  of  the  propowd  Bjr-Law 
amendment  is  one  segmentable 
provision  of  a  comprehensive  revision  to 
the  By-laws  developed  by  the 
Association  and  approved  by  its 
membership.  The  Association  is 
requesting  that  this  single  provision, 
involving  the  powers  and  authority  of 
the  Board  of  Governors  with  respect  to 
the  organization  and  operation  of 
automated  systems,  be  separately 
approved  on  an  accelerated  basis  to 
enable  the  timely  implementation  of  the 
Small  Order  Execution  System  and 
adoption  of  the  rules  and  procedures 
necessary  to  regulate  the  use  of  this 
system. 

This  proposed  rule  change  is  believed 
by  the  Association  to  be  consistent  with 
section  lS-{A)(b)(6)  of  the  Act  which 
requires  that  rules  of  the  Association  are 
designed  to  provide  for  "facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest". 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  this  rule 
change  does  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Comments  were  solicited  and 
received  from  the  membership  on  the 
comprehensive  revision  of  the  By-Laws 
contained  in  SR-NASI3-84-14,  however, 
no  comments  were  received  with 
respect  to  the  substance  of  the  proposed 
rule  change  which  is  the  subject  of  this 
Rling. 

m.  Dats^of  Effectiveness  of  the 
Proposed  Rale  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  immediately  pursuant  to  a 
request  for  accelerated  effectiveness  as 
provided  for  under  section  19(b)(2)  of 
the  Securities  Exchange  Act  of  1934. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street  NW., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  wUl  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  October  3, 1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  6, 1984. 

Shirley  E.  HoUis, 
Acting  Secretary. 
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Self-Regulatory  Organlzationa; 
Proposed  Rule  Ctiange  by  National 
Aaaociation  of  Securities  Dealers,  Inc.; 
Dally  Reporting  of  Nonmarket  Maker 
Block-Size  Transactions 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78(b)(1),  notice  is  hereby  given 
that  the  National  Association  of 
Securities  Dealers,  Inc.  filed  on 
September  25, 1978,  and  revised  on  May 
14, 1979  and  August  7, 1984,  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  proposes  to  amend 
Schedule  D  erf  the  NASD  By-Laws  to 
require  members  to  report  to  the 
Association  each  day  block-size 
ti-ansactions  in  NASDAQ  securities, 
other  than  convertible  debentures  and 
those  securities  designated  as 
NASDAQ/NMS  securities,  which  are 
executed  with  persons  other  than 
registered  NASDAQ  market  makers  in 
that  security.. 


n.  Self-Regnlatory  Oi'ganisatkH's 
Statement  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regidatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendments  to 
Schedule  D  of  the  NASD  By-Laws  would 
improve  the  information  available  on 
NASDAQ  securities  by  collecting 
volume  in  block-size  transactions  by 
non-market  makers.  The  exclusion  of 
NASDAQ/NMS  securities  is  based  upon 
the  requirement  already  contained  in 
Schedule  D  that  all  transactions  in  these 
securities  be  reported  on  a  real-time 
basis.  The  exclusion  of  convertible 
debentures  is  in  response  to  members' 
comments.  The  second  amendment 
announced  herein  updates  the  filing  by 
deletion  of  redimdant  and  out-dated 
provisions  and  responds  to  ccnnments 
by  the  Commission  staff  and  others. 

The  proposed  amendments  to 
Schedule  D  are  designed  to  fulfill  the 
responsibility  of  the  Association  under 
15A(b)(6)  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  to  facilitate 
transactions  in  securities,  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
the  same  requirement  on  all  NASD 
members  and  the  number  of 
transactions  subject  to  the  proposed  rule 
is  relatively  smalL  As  such,  the 
Association  does  not  foresee  any  impact 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants  or  Others 

Comments  were  solicited  in  Notice  to 
Members  78-6.  Seven  comments  in  total 
were  received.  Several  comments  were 
deemed  meritorious  by  the  NASD  Board 
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of  Governors  and  appropriate  changes 
were  made  in  the  text  of  the  proposed 
rula  Other  comments  focused  on  the 
burdens  associated  with  transaction 
reporting.  Notwithstanding  the  merits  of 
these  arguments  at  the  time  of  their 
submission,  the  Association  notes  that 
since  April  1, 1982  members  have  been 
obliged  to  have  procedures  in  place  to 
report  trades  in  NASDAQ/NMS 
securities  irrespective  of  their  status  as 
market  makers  in  those  securities.  As 
such,  it  appears  that  any  additional 
burden  from  this  proposed  rule  change 
has  been  significantly  reduced. 

III.  Date  of  EffectiveneM  of  Jm 
Propoaed  Rule  Change  and  Timing  for 
Commisaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  as 
the  Commission  may  designate  up  to  120 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  charvge  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  avaUable  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization  located  at  1735 
K  Street,  NW.,  Washington.  D.C.  20006. 

All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  3, 1984. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200J0-3{«)(12). 


Dated:  September  4, 1984. 
Shirley  E.  Hollia. 

Acting  Secretary. 

|FR  Doc  a».a«g«  FUad  ft-lV-M  M»  • 
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[R«L  No.  14130;  t12-5»40) 

BiHmore  Holding>,  Inc.;  FHbig  of 
Application  for  an  Order  Purauant  to 
Section  6(c)  of  the  Act  Emmptlng 
Applicant  From  All  Provtelone  of  ttte 
Act 

September  6, 1984. 

Notice  is  hereby  given  that  Biltmore 
Holdings,  Inc.  ("Applicant")  [formerly 
Canterbury  Funding.  Inc.).  c/o  loyce  A. 
Dixon.  Esq.,  Dixon  Dixon  &  Minahan 
PC.  Suite  1900,  One  First  National 
Center.  Omaha.  Nebraska  68102,  a 
Delaware  corporation,  filed  an 
application  on  May  4, 1984,  and 
amendments  thereto  on  August  8, 1964, 
and  August  31, 1984,  for  an  order 
pursuant  to  section  e(c]  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  all  of 
the  provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commisaion  for  a 
statement  of  the  representations  made 
therein,  which  are  summarized  below, 
and  to  the  Act  for  the  relevant 
provisions  thereof. 

Applicant  states  that  it  was  organized 
on  April  26, 1984  for  the  sole  purpose  of 
engaging  in  the  business  of  issuing  and 
selling  its  commercial  paper  and  using 
the  net  proceeds  of  the  sale  thereof  to 
purchase  participations  in  certain  loans 
made  by  Bank  of  America  National 
Trust  and  Savings  Association  ("Bank  of 
America"),  a  national  banking 
association  organized  and  existing 
under  the  laws  of  the  United  States. 

Apphcant  represents  that  payment  of 
principal  of,  and  interest  on.  Applicant's 
commercial  paper  will  be  guaranteed  by 
The  Travelers  Indemnity  Company 
{'Travelers"),  a  Connecticut 
corporation,  pursuant  to  commercial 
paper  bonds  of  indemnity  to  be  issued 
by  Travelers  with  respect  to  such 
commercial  paper.  It  is  further  stated 
that  substantially  all  of  Apphcant's 
assets  will  consist  of  participations 
purchased  from  Bank  of  America  in 
loans  made  or  otherwise  owned  by  Bank 
of  America  meeting  certain  eligibility 
criteria. 

Apphcant  represents  that  none  of  its 
outstanding  common  stock  is,  or  in  the 
future  is  proposed  to  be,  owned  by  Bank 
of  America  or  by  Travelers  (»  by  any  of 
their  respective  affiliates.  Apphcant 
further  states  that  it  is  expected  that 
approximately  40%  of  Applicant's 


outatandiag  common  stock  will  be  haU 
in  a  votmg  truaC  the  tiuatee  of  ««ydi 
will  be  a  desigDee  of  Travalara.  imwaent 
to  which  TraYeler*  will  have  veto  power 
over  certain  corporate  matter*  ^nbLsk,  ea 
provided  in  Apf^cant't  cerdficate  of 
incorporatian,  require  the  affirmative 
vote  of  two-thirds  of  the  holders  of 
Applicant's  coBunon  stock.  Applicant 
represents  that  there  has  been,  and 
undertakes  that  in  the  future  there  wiU 
be,  no  public  offering  of  Applicant's 
common  stodt  or  of  any  other  equity 
security  of  Applicant 

Apphcant  states  that  it  propoaet  to 
issue  and  tell  in  the  United  States  short- 
term  negotiable  promissctry  notes 
generally  referred  to  as  commercial 
paper  ("Notes").  It  is  stated  that  the 
Notes  will  be  offered  and  sold  without 
registration  under  Sectioo  5  of  the 
Sectihties  Act  of  1933,  as  anwMutffd 
("Secohties  Act"),  in  reliance  upon  a  no- 
action  letter  from  the  Commisaion 
regarding  the  belief  of  Appbcant  that  the 
offering  and  sale  of  the  Note*  are 
entitled  to  the  exemption  from  the 
registration  requirements  of  the 
Securities  Act  afforded  by  section 
3(a)(3)  thereof.  Applicant  represents  that 
the  Notes  will  not  be  issued  or  sold  until 
Applicant  has  received  such  a  no-action 
letter. 

Applicant  states  further  that  the  Notes 
will  be  sold  in  denominations  $100,000 
or  more,  will  mature  not  more  than  96 
days  bora  the  date  of  issuance  and  will 
not  be  payable  on  demand  prior  to 
matiirity  or  include  any  provisions  for 
extension,  renewal  or  automatic  "roll- 
over" at  the  option  of  either  the  holder 
or  Applicant  Applicant  further 
represents  that  the  Notes,  prior  to 
issuance,  will  have  received  one  of  the 
three  highest  ratings  from  at  least  one  of 
the  nationally  recognized  statistical 
rating  organizations. 

Applicant  further  states  that  the  net 
proceeds  of  the  sale  of  the  Notes  will  be 
used  by  Applicant  to  purchase 
participations  ('Tarticipations")  &om 
Bank  of  America  in  loans  meeting 
eligibihty  criteria  specified  in  the  Loan 
Participation  Agreement  Each 
Participation  purchased  by  Applicant 
will  be  a  participation  in  only  one 
eligible  loan.  It  is  stated,  in  addition, 
that  the  maturity  date  of  any  eligible 
loan  in  which  a  Participatian  is  sold  will 
be  the  same  as  the  maturity  date  of  the 
related  Participation,  and  the  same  aa 
the  maturity  date  of  the  related 
commercial  paper  Notes.  The  maturity 
date  of  any  eligible  loan  cannot  exceed 
95  days.  Furthermore,  the  principal 
amount  of  each  Participation  purchaaed 
by  Applicant  eball  be  identic^  to  the 
principal  amount  of  each  issuance  of 
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Note*,  the  proceeds  of  which  are  used  to 
purchase  such  Participation.  Each 
issuance  of  Notes  shall.  Applicant 
further  states,  be  made  on  the  same 
business  day  on  which  the  Participation 
to  which  such  issuance  relates  is 
purchased.  It  is  further  stated  that  it  is 
intended  that  Applicant  will  not 
purchase  any  Participation  unless  the 
"participation  rate"  thereon  will  be 
sufficient  to  pay  all  related  costs  and 
expenses  of  Apphcant. 

As  represented  in  the  application,  the 
principal  debt  amount  of  each 
Participation  to  be  purchased  by 
Applicant  shall  not  exceed  50%  of  the 
principal  debt  amount  of  the  eligible 
loan  in  which  such  Participation  is 
granted  and,  in  any  event.  Bank  of 
America  shall  retain  a  principal  debt 
amount  of  each  eligible  loan  at  least 
equal  to  the  principal  debt  amount  of  the 
Applicant's  Participation  in  such  eligible 
loan.  The  minimum  size  of  any 
Participation  is  $100,000.  The  total 
amount  of  Participations  in  loans  to  any 
one  obligor  or  its  affiliates  cannot 
exceed  $10,000,000.  Any  portion  of  an 
eligible  loan  that  it  not  subject  to  a 
Participation  and  is  not  required  to  be 
owned  by  Bank  of  American  is  not 
restricted  as  to  ownership  by  documents 
between  the  Applicant  and  Bank  of 
America.  However,  according  to  the 
application.  Bank  of  America  has 
represented  to  Applicant  that  such 
portion  of  an  eligible  loan  will  not  be 
beneficially  owned  by  more  than  100 
persons. 

Applicant  represents  that  payment  of 
the  principal  of,  and  interest  on,  the 
Notes  will  be  unconditionally 
guaranteed  by  Travelers  pursuant  to  its 
obligations  under  the  commercial  paper 
bonds  of  indemnity  ("Bonds  of 
Indemnity")  to  be  issued  with  respect  to 
the  Notes.  Applicant  undertakes, 
moreover,  not  to  issue  any  Notes  other 
than  Notes  the  full  payment  of  which  is 
guaranteed  by  Travelers  pursuant  to  the 
Bonds  of  Indemnity.  It  is  further  stated 
that  in  order  to  secure  the  performance 
of  Applicant's  covenants  to  pay 
Travelers  the  premiums  on  the  Bonds  of 
Indemnity  when  due  and  to  indemnify 
Travelers  for  certain  losses  Travelers 
may  incur  as  a  consequence  of  the 
performance  of  its  obligations  under  the 
Bonds  of  Indemnity,  Apphcant  shall 
transfer,  pledge  and  assign  to  a  trustee 
{■Trustee")  in  trust  for  the  benefit  of 
Travelers,  and  at  all  times  maintain  in 
the  trust  estate,  "eligible  collateral" 
(consisting  of  the  Participations, 
evidenced  by  a  master  participation 
certificate,  and/or  cash]  in  an  amount  at 
least  equal  to  the  amount  of  principal. 


plus  interest  to  matiuity  (or  the  face 
amount,  in  the  case  of  Notes  sold  on  a 
discount  basis)  of  all  Notes  then 
outstanding).  Applicant  represents  that 
it  shall  also  assign  to  the  Trustee,  with 
respect  to  any  Participation  included  in 
the  trust  estate,  all  its  rights  under  the 
Loan  Participation  Agreement,  including 
the  right  to  have  certain  Participations 
repurchased  by  the  Bank  of  America. 

Applicant  further  represents  that  the 
Notes  will  be  offered  publicly  to  the 
types  of  sophisticated  investors  who 
ordinarily  participate  in  the  commercial 
paper  market  and  that,  although  an 
announcement  of  the  establishment  of 
the  commercial  paper  facility  may  be 
made  as  a  matter  of  record,  the  Notes 
will  not  be  advertised  or  otherwise 
offered  for  sale  to  the  general  public. 
Applicant  undertakes  to  ensure  that 
each  dealer  in  the  Notes  will  furnish 
each  offeree  a  memorandum  decribing 
the  Notes  and  the  businesses  of 
Travelers  and  Applicant.  Applicant 
represents  that  such  memorandum  will 
be  updated  to  reflect  material  adverse 
changes  in  the  financial  condition  of 
Travelers  or  Applicant  and  will  be  at 
least  as  comprehensive  as  memoranda 
customarily  used  in  offering  commercial 
paper  in  the  United  States. 

Applicant  asserts  that  the  exemption 
requested  should  be  granted  as  being 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  with  the  purposes 
underlying  the  Act.  In  support  of  this 
assertion,  it  is  stated  that  the  sole 
business  of  Applicant  is  to  purchase 
Participations  from  Bank  of  America, 
thereby  meiking  available  to  Bank  of 
America  an  additional  source  of  funding 
for  high-quality,  short-term  loans  to  its 
creditworthy,  domestic  corporate 
customers.  Therefore,  it  is  further 
asserted  that  Applicant's  purpose  and 
operations  would  be  virtually  identical 
to  the  purpose  and  operations  of 
domestic  banks,  which  are  specificially 
excepted  by  section  3(c)(3)  from  the 
definition  of  investment  company 
contained  in  the  Act,  and  to  the 
operations  of  foreign  banks  and  foreign 
subsidiaries  of  domestic  banks  which 
the  Commission  has  heretofore 
exempted  from  all  provisions  of  the  Act 
pursuant  to  section  6(c)  of  the  Act.  The 
application  states  that  Bank  of  America 
has  represented  to  Applicant  that  the 
transaction  described  in  the  application 
compUes  with  all  applicable  banking 
law,  rules  and  regulations.  Further,  it  is 
asserted  that  a  major  purpose  of  the 
transaction  described  in  the  application 
is  to  provide  an  alternate  funding  source 
for  new  loans  to  qualified  Bank  of 


American  corporate  customers.  No 
extensions  of  credit  to  such  obligors 
shall  have  been  adversely  classified  by 
appropriate  Bank  of  American  lending 
or  loan  review  officers  or  the  United 
States  Comptroller  of  the  Currency. 

AppUcant's  Notes,  it  is  further  stated, 
will  be  unconditionally  guaranteed  by 
Travelers,  an  insurance  company 
subject  to  the  supervision  of  the 
insurance  commissioners  of  each  of  the 
50  states  in  which  it  is  licensed  to 
conduct  its  surety  and  insurance 
business.  Applicant  also  alleges  that  the 
type  of  operations  in  which  it  will 
engage  do  not  give  rise  to  the  types  of 
abuses,  such  as  insider  loans  and  other 
forms  of  self-dealing,  which  Applicant 
believes  the  Act  was  principally 
designed  to  remedy.  "Therefore,  it  is 
stated,  exemption  of  Applicant  pursuant 
to  section  6(c)  of  the  Act  would  not 
diminish  investor  protection  against 
such  abuses.  Finally,  Applicant 
contends  that  the  limited  purpose  for 
which  it  has  been  created,  the  nature  of 
its  assets,  and  the  dependence  by 
investors  upon  entities  other  than 
Applicant  for  repayment  of  Apphcant's 
commercial  paper  indicate  that 
Applicant  is  a  different  tj^pe  of  entity 
from  that  to  which  Congress  intended 
the  Act  to  apply. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  1, 1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  Order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  HoUis. 

Acting  Secretary. 

|FR  Doc.  M-Z4041  FIW  e-ii-84;  8:45  am] 
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[R«J.  No.  23412;  7O-7017J 

Middle  South  Utfflttes,  Inc^  Proposal 
To  Issue  Common  Stock  to  Employee 
Stock  Ownership  Plan;  Exception  From 
Competitive  Bidding 

September  5, 1964. 

The  Middle  South  Utilities.  Inc. 
("Middle  South  "]  225  Baronne  Street. 
New  Orleans,  Louisiana  70112.  a 
registered  holding  company,  has 
proposed  a  transaction  subject  to 
sections  6(a)  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  50(a)(5)  thereunder. 

Middle  South  proposes  to  issue  and 
sell  to  the  Trustee  of  its  Employee  Stock 
Ownership  Plan  ("Plan")  through 
December  31, 1987.  a  maximum  of 
2.000.000  shares  of  unissued  common 
stock.  $5  par  value,  along  with  69,114 
shares  last  authorized  for  such  sale  by 
prior  Conunission  order  (HCAR  No. 
23155,  December  7.  1983).  The  purpose  of 
the  issuance  is  to  provide  additional 
common  stock  funding  for  the  1983  Plan 
year. 

The  exact  number  of  shares  to  be 
issued  by  Middle  South  will  be 
determined  pursuant  to  the  Plan,  with 
respect  to  the  Plan  year.  Middle  South 
proposes  to  apply  the  proceeds  to 
reduce  its  bank  loans  and  for  other 
corporate  purposes. 

The  Plan  will  be  amended  effective 
January  1. 1983  to  qualify  contributions 
made  to  it  for  payroll-based  tax  credit 
treatment  under  the  Economic  Recovery 
Tax  Act  of  1981.  Cash  contributions  to 
the  Plan  are  limited  to  one-half  of  one 
percent  of  aggregate  compensation  paid 
or  accrued  in  1983,  unless  the 
subsidiaries  of  Middle  South  as 
contributors  to  the  Plan,  elect  an 
investment-based  tax  credit  of  one  and 
one-half  percent  of  qualified 
investments.  The  purchase  price  per 
share  of  common  stock  acquired  from 
Middle  South  by  the  trustee  will  be  the 
fair  market  value  as  of  the  date  of 
acquisition.  Middle  Souths  common 
stock  had  a  market  value  of  $13.12  at  the 
close  of  1983.  with  a  market  to  book 
ratio  of  1.28. 

Under  the  Plan,  the  trustee  is  required 
to  reinvest  cash  dividends  paid  on 
shares  of  Middle  Souths  common  stock 
allocated  to  a  particijjant's  account  in 
additional  shares  of  common  stock.  In 
reinvesting  these  cash  dividends,  the 
trustee  may  purchase  common  stock 
under  the  Plan,  at  the  price  provided  for 
in  such  plan,  on  the  open  market  or  by 
private  purchase,  including  purchases 
directly  from  Middle  South  at  fair 
market  value. 

Middle  South  states  that  compliance 
with  the  requirements  in  paragraphs  (b) 


and  (c)  of  Rule  50  is  not  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers 
to  assure  the  maintenance  of 
competitive  conditions,  the  receipt  of 
adequate  consideration  or  the 
reasonableness  of  any  fees  or 
commissions  to  be  paid. 

The  proposal  and  any  amendment 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
vmting  by  October  1. 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  DC.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specificatly  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  CommiBSion,  by  the  Office  of  Pubiic 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoIUs. 

A  ctmg  Secretary. 

IFB  Doc  M-3MU  Filwl  »-ll-M;  »:46  un| 
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[R0l  No.  23413;  70-6906] 

Middle  South  Utilities,  Inc.  and  Middle 
South  Energy,  Inc;  Propoaed  Common 
Stock  Salea  to  Parent  Holding  Co. 

Septtmber  6, 1984. 

Middle  South  Utilities.  Inc.  ("MSE"),  a 
registered  holding  company,  and  Middle 
South  Energy.  Inc.  ("MSU").  a  wholly 
owned  subsidiary  of  MSU,  225  Baronne 
Street,  New  Orleans,  Louisiana  70112, 
have  filed  a  further  proposal  in  this 
proceeding  with  this  Commission 
pursuant  to  sections  6(a),  7.  9(a).  10.  and 
12(f)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
43  thereunder. 

MSE  is  authorized  by  its  cu'ticles  of 
incorporation  to  issue  up  to  one  miUion 
shares  of  common  stock,  no  par  value. 
By  order  dated  March  23. 1984  (HCAR 
No.  23259),  the  Commission  authorized 
MSE  to  issue  and  sell  up  to  100.000 
shares  to  MSU  through  December  31. 
1984.  at  a  price  of  $1,000  per  share.  As  of 
August  9. 1984.  72.900  shares  of  the  1984 
common  stock  had  been  issued,  raising 
to  776,500  the  total  number  of  shares 
sold  by  MSE  to  MSU, 


The  companies  now  state  that,  based 
upon  MSE's  revised  estimate  of  cash 
requirements,  in  addition  to  the  27.100 
authorized  shares  yet  to  be  sold.  MSE 
may  need  to  sell  an  additional  160UXX) 
shares  (at  $1,000  per  share)  to  MSU 
through  July  31, 1965.  The  proceeds  will 
be  applied  toward  costs  incurred  by 
MSE  in  the  construction  of  its  Grand 
Gulf  nuclear-fired  generating  facility  in 
Mississippi.  Sales  will  be  timed  to 
coincide  with  MSE's  cash  needs  witk 
respect  to  the  Grand  Gulf  project 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishmg  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  October  1. 1984  to  the 
Secretary,  Securities  and  Exchange 
Conunission.  Washington.  DC.  20549. 
and  serve  a  copy  on  the  apphcants  at 
the  address  specified  above.  J>roof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter  After  said  date,  the 
proposal  as  filed  or  as  it  may  be 
amended  may  be  authorized. 

For  the  ComniMioa  by  the  Office  of  tiie 
Public  Utility  Regulation,  purtuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
AcOng  Secretory. 
!FK  Doc  M-~240««  n«j  »-11 -at  »46  ani 
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Forma  Under  Review  of  Office  of 
ManagemefM  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC.  20549. 

Extenaaoo  of  Approval 

Rule  15bl-3 
No.  270-8 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  15bl-3  (17  CFR  24ai5bl- 
3)  under  the  Securities  Elxchange  Act  of 
1934  (15  U.S.C.  78  et  seq.)  which  requires 
the  filing  of  a  Form  BD  upon  succesMOo 
of  a  broker  or  dealer  to  the  business  of  a 
registered  broker  or  dealer.  The 
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potential  affected  persons  are 
approximately  100  registered  broker- 
dealers  per  year.  Submit  comments  to 
OMB  Desk  Officer  Ms.  Katie  Lewin, 
(202)  395-7231,  Office  of  Information  and 
Regulatory  affairs,  Room  3235  NEOB, 
Washington,  D.C.  20503. 

Dated:  September  6. 1984. 
Shirley  E.  HoUis, 

Acting  Secretary. 

(FR  Ooc  84-24091  Tiled  9-11-M:  «.-4S  am| 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer— Kenneth 
A.  Fogash— (202)  272-2142. 

Upon  written  request,  copy  available 
from:  Securities  and  Exchange 
Comm:s.^;on.  Office  of  Consumer  Affairs 
and  lr;fomat;on  Services,  Washington, 
D.C.  20M9. 

Revised 

Forms  N-lA  (270-283),  N-2  (270-21),  N- 
5  (270-172),  N-aB-2  (270-181).  and  N- 
8B-4  (270-180) 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  amendments  to 
the  following  forms:  N-IA,  registration 
statement  for  open-end  investment 
companies;  N-2,  registration  statement 
for  closed-end  investment  companies; 
N-5  registration  statement  for  small 
business  investment  companies;  N-8B-2, 
registration  statement  for  unit 
investment  trusts  which  are  currently 
issuing  securities;  and  N-8B-4, 
registration  statement  for  face-amount 
certificate  companies.  This  action  is 
being  taken  in  connection  with  revision 
of  rule  12-1  under  the  Investment 
Company  Act  of  1940,  which  is 
renumbered  rule  12d3-l.  This  rule  will 
permit  registered  investment  companies 
to  acquire  securities  of  issuers  that 
derive  15%  or  less  of  their  gross 
revenues  from  securities  related 
activities  (that  is.  the  business  of  a 
broker,  dealer,  investment  adviser  or 
underwriter)  without  restrictions  and, 
for  the  first  time  under  the  Act,  permit 
investment  companies  to  acquire 
securities  of  issuers  that  derive  more 
than  15%  of  their  gross  revenues  from 
securities  related  activities,  provided 
certain  conditions  are  met.  The 
amendments  to  the  registration  forms 
will  require  identification  of  any  broker- 
dealer  whose  securities  the  investment 
company  has  acquired  where  the 
broker-dealer  regularly  sells  the 
investment  company's  shares,  engages 


in  principal  transactions  with  the 
company  or  executes  its  portfolio 
transactions,  and  disclosure  of  the 
extent  of  the  investment  company's 
holdings  in  any  such  broker-dealer. 

Submit  comments  to  OMB  Desk 
Officer:  Katie  Levdn  (202)  395-7231, 
Office  of  Informadon  and  Regulatory 
Affairs,  New  Executive  Office  Building, 
Room  3235,  Washington,  D.C.  20503. 

Dated:  Sepiember  6,  1984. 
Shiriey  E.  Mollis. , 

Acting  Secretory. 

(FR  [Joe  84-24082  Filed  9-11-84;  8:45  ainj 
BtLUMQ  COOC  MIO-OI-M 

(Release  No.  14129;  812-5912] 

American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
Mortgage  investment  Trust,  et  al.; 
Filing  of  Application  for  an  Order  for 
Exemption  to  the  Extent  Necessary  To 
Implement  ttie  Proposed 
Reorganization 

September  5, 1984. 

Notice  is  hereby  given  that  the 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
Mortgage  Investment  Trust  ("Mortgage 
Trust")  and  the  American  Federation  of 
Labor  and  Congress  of  Industrial 
Organizations  Housing  Investment  Trust 
("Housing  Trust"  together, 
"Applicants"),  815  Sixteenth  Street, 
NW.,  Washington,  DC  20006,  filed  an 
application  on  August  2, 1984,  and  an 
amendment  thereto  on  September  4. 
1984.  for  an  order  of  the  Commission, 
pursuant  to  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  exempting  Applicants  from  the 
provisions  of  section  17(a)  of  the  Act  to 
the  extent  necessary  to  implement  the 
proposed  merger  of  the  two  Applicants. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  beluw,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
applicable  provisions. 

Applicants  state  that  they  are  open- 
end,  management  investment 
companies,  registered  under  the  Act.  In 
addition.  Applicants  state  that  "units  of 
beneficial  interest"  of  the  Housing  Trust 
(the  "Housir^  Trust  Units")  are 
registered  under  the  Securities  Act  of 
1933  in  indofinite  number  pursuant  to 
Rule  24f-2(a)(l]  under  the  Act. 
Applicants  propose  that  the  Housing 
Trust  issue  Housing  Trust  Units  in 
exchange  for  assets  of  the  Mortgage 
Trust  on  the  basis  of  relative  net  asset 
values  on  September  30, 1984  (the 
"Exchange  Date"),  as  provided  in  the 


Plan  of  Reorganization  (the  "Plan") 
between  Applicants.  It  is  also  proposed 
that  the  Housing  Trust  will  assume  any 
known  liabihties  of  the  Mortgage  Trust 
on  the  Exchange  Date,  as  provided  in 
the  Plan,  and  that  such  liabihties  will  be 
taken  into  account  in  determining 
relative  net  asset  values  on  that  date  as 
stated  in  the  Plan.  Each  Applicant  will 
bear  the  fees  and  expenses  incurred  by 
it  in  connection  with  the  merger. 
Applicants  represent  that  following  the 
proposed  exchange,  the  Mortgage  Trust 
will  distribute  Housing  Trust  Units  to 
participants  in  the  Mortgage  Trust  pro 
rata  to  each  participant's  interest  in  the 
Mortgage  Trust.  Following  the 
distribution  of  Housing  Trust  Units,  the 
Mortgage  Trust  will  dissolve  and 
terminate  its  registration  under  the  Act. 

According  to  the  application,  the 
investment  objective  of  both  Applicants 
are  identical:  To  secure  income  through 
investment  in  federally  insured  or 
guaranteed  construction  and  long-term 
loans  secured  by  mortgages  or  liens 
upon  real  estate  and  in  certificates 
representing  interests  in  one  or  more 
such  loans.  Pending  investment  in  such 
loans  and  certificates,  assets  of  each 
AppUcant  are  held  in  short-term  Uquid 
securities  which  may  or  may  not  be 
secured  by  real  estate  or  by  federal 
guarantees  or  insurance.  Mortgage 
investments  of  each  Applicant  are 
limited  to  union-built  projects.  Each 
Applicant  only  acquires  mortgages  with 
yields  competitive  with  those  then 
generally  prevailing  on  mortgages 
having  comparable  terms  and  conditions 
taking  into  account  differences  in  risk 
including  those  resulting  from 
differences  in  properties,  borrowers  and 
loan  terms. 

The  application  states  that  both 
A.pplicants  value  their  respective  units 
on  quarterly  valuation  dates;  in  both 
cases,  the  next  regular  valuation  date 
occurs  on  the  Exchange  Date.  The 
application  further  states  that  the 
valuation  methods  employed  by  each 
Applicant  are  identical.  Although  the 
fiscal  year  of  the  Mortgage  Trust  ends 
on  June  30  whereas  the  fiscal  year  of  the 
Mortgage  Trast  ends  on  September  30. 
the  financial  statements  for  each 
Applicant  as  of  the  Exch.ange  Date  will 
be  audited  by  independent  public 
accoimtants. 

Applicants  represent  that  they  each 
reserve  the  right  to  claim  tax-exempt 
status  as  labor  organizations  under 
section  501(c)(5)  of  the  Internal  Revenue 
Code.  They  further  represent  that 
neither  expects  to  be  taxable  on  income 
at  the  trust  level.  According  to 
Applicants,  because  only  labor 
organizations  and  eligible  pension  plans 
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hold  certificates  of  participation  in  the 
Mortgage  Trust  and  the  Housing  Trust, 
the  participants  will  ordinarily  be 
exempt  from  federal  income  taxation  on 
distributions  from  each  Applicant. 
Applican's  state  that  for  the  foregoing 
reasons,  no  adjustment  will  be  made  for 
potential  tax  benefits  or  burdens  of 
unrealized  appreciation  or  depreciation 
in  calculating  the  relative  net  asset 
values  of  each  Applicant  on  the 
Exchange  Date. 

According  to  the  application,  the 
proposed  reorganization  will  benefit  the 
participants  of  each  Apphcant  because 
consolidation  will  simplify  and 
economize  the  administration  of  the 
assets  of  both  Apphcants.  Separate 
reports  and  tax  returns  of  each 
Applicant  will  not  have  to  be  prepared 
and  filed.  The  maintenance  of  separate 
books  and  records  for  each  Applicant 
will  be  eliminated  as  will  sepsirate 
annual  audits.  Because  the  consolidated 
entity  will  be  substantially  larger  than 
either  Applicant  individually, 
investment  in  larger  and  more  important 
union-built  housing  projects  will  be 
facilitated. 

According  to  the  application,  each 
Applicant  is  sponsored  by  and  has 
personnel  and  service  agreements  with 
the  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(the  "AFL-CIO").  The  application  also 
states  that  certain  AFLr<:iO  officials 
and  employees  and  other  labor 
organization  officials  are  trustees  or 
officers  of  both  Apphcants.  Because 
Apphcants  may  not  qualify  for 
exemption  under  Rule  17a-8  under  the 
Act.  Applicants  request  a  Commission 
order  of  exemption  pursuant  to  section 
17[b)  of  the  Act.  Applicants  submit  that 
the  requested  order  is  appropriate 
because  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  and  received,  are  reasonable 
and  fair  and  do  not  involve  overreaching 
on  the  part  of  any  person  concerned;  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  participating 
registered  investment  company  as 
recited  in  its  registration  statement  and 
reports  filed  under  the  Act;  and  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  September  28, 1984,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 


be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegfited  authority. 
Shiriey  E.  HoUis, 
Acting  Secretary. 

\rv.  Doc  M-240S8  Filed  »-11-M:  S:4S  ami 
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[RetMM  No.  14128;  812-5317] 

Pacific  Funding  Corp.;  Rling  of 
Application  for  an  Order  Exempting 
Applicant  From  All  Provisions  of  the 
Act 

September  5,  1984. 

Notice  is  hereby  given  that  Pacific 
Funding  Corp.  ("AppHcant"),  165 
Broadway,  New  York,  NY  10080,  a 
Delaware  corporation,  filed  an 
application  on  September  14. 1983,  and 
an  amendment  thereto  on  July  13, 1984, 
for  a  restated  order,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act")  exempting  Apphcant  from 
all  of  the  provisions  of  the  Act.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below. 

Applicant  states  that  it  was  organized 
as  a  special  purpose  corporation, 
created  solely  to  issue  and  sell 
commercial  paper  notes,  the  subject  of 
AppUcant's  previous  order  (Investment 
Company  Act  Release  No.  12917. 
December  21. 1982)  and  medium-term 
promissory  notes  (discussed  below),  and 
to  use  the  net  proceeds  of  those  sales  to 
make  purchases  ("Purchases")  from 
Union  Bank  ("Bank"),  a  banking 
corporation  organized  under  the  laws  of 
California,  of  promissory  notes  ("Loan 
Notes")  issued  to  the  Bank  by  its 
customers  ("Borrowers")  evidencing 
loans  or  credit  ("Loans")  made  or 
advanced  by  the  Bank  to  the  Borrowers. 

Applicant  further  states  that 
Borrower's  payment  obligations  under 
each  loan  will  be  supported  by  an 
irrevocable  letter  of  credit  ("Letter  of 
Credit")  issued  in  favor  of  Applicant  by 
the  Bank  for  the  account  of  each 
Borrower.  Each  Letter  of  Credit  will 
entitle  Applicant  to  demand  payment 
thereunder  in  the  event  of  a  failure  of 
the  Borrower  for  whose  account  the 


Letter  of  Credit  was  issued  to  pay  upon 
maturity  Loans  made  to  the  Borrower. 
Substantially  all  of  AppUcant'i  assets 
will  consist  of  notes  representing  the 
Loans.  Applicant  represents  that  none  of 
Applicant's  outstanding  stock  is  or  will 
in  the  future  be  owned  by  the  Bank,  by 
any  of  the  Borrowers,  or  by  any  affiliate 
of  the  Bank  or  the  Borrowers,  and  that 
there  has  been  and  there  will  in  the 
future  be  no  pubUc  offering  of 
Applicant's  common  stock.  AppUoent 
proposes  to  issue  and  sell  (i)  in  public 
transactions,  short-term  negotiable 
promissory  notes  ("Commerical  Paper 
Notes")  and  (ii)  in  non-pubUc 
transactions  medium-term  promissory 
notes  ("Medium-Term  Notes"). 

The  application  indicates  that  the 
Commercial  Paper  Notes  will  be  sold  in 
minimum  denominations  of  $100,000. 
Applicant  undertakes  not  to  maricet  any 
Commercial  Paper  Notes  prior  to 
receiving  an  opinion  of  counsel  that  the 
proposed  offering  of  commercial  paper 
is  exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("Securities  Act").  Apphcant  does 
not  request  Commission  review  or 
approval  of  counsel's  opinion,  and  the 
Commission  expresses  no  opinion 
concerning  availability  of  any  such 
exemption. 

Applicant  states  that  the  Commerical 
Paper  Notes  will  be  offered  pubhcly, 
through  one  or  more  major  dealers,  only 
to  the  types  of  sophisticated  and  largely 
institutional  investors  that  ordinarily 
participate  in  the  commercial  paper 
market  and  that  while  an 
announcement  of  the  establishment  of 
the  commercial  paper  facility  may  be 
made  as  a  matter  of  record,  the  offering 
will  not  be  advertised.  Apphcant 
undertakes  to  ensure  that  each  dealer  in 
the  Commercial  Paper  Notes  will  furnish 
to  each  offeree  a  memorandum 
describing  the  businesses  of  the  Bank 
and  Apphcant  and  providing  the  most 
recent  annual  and  quarterly  financial 
information  for  the  Bank.  Applicant 
represents  that  the  memoranda  prepared 
by  each  dealer  will  be  updated  as 
promptly  as  practicable  to  reflect 
material  adverse  changes  in  the 
financial  status  of  Apphcant  or  the  Bank 
and  will  be  at  least  as  comprehensive  as 
memoranda  customarily  used  in  offering 
commerical  paper  in  the  United  States. 
Applicant  consents  to  having  the 
granting  of  its  requested  order  expressly 
conditioned  upon  its  comphance  with 
the  undertakings  in  the  prior  two 
sentences.  Apphcant  represents  that 
prior  to  their  issuance,  the  Commercial 
Paper  Notes  will  have  received  one  of 
the  three  highest  investment  grade 
ratings  from  at  least  one  nationally 
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recognized  statistical  rating 
organization,  and  Applicant's  counsel 
will  have  certified  that  the  rating  was 
received. 

Applicant  states  that  the  Medium- 
Term  Notes  will  be  sold  in  minimum 
denominations  of  not  less  than  $150,000, 
will  have  maturities  of  from  one  to 
seven  years,  and  will  be  sold  only  in 
non-pubhc  transactions.  Applicant 
undertakes  not  to  issue  and  sell  any 
Medium-Term  Notes  prior  to  receiving 
an  opinion  of  counsel  that  the  private 
placement  exemption  available  under 
section  4(2)  of  the  Securities  Act  or 
Regulation  D  thereunder  is  applicable  to 
these  Medium-Term  Note  transactions. 

Applicant  states  that  it  may.  from  time 
to  time,  offer  for  sale  other  debt 
securities,  the  proceeds  of  which  would 
be  similarly  used  to  purchase  Loan 
Notes.  Applicant  undertakes  that  any 
future  issue  of  Applicant's  debt 
securities  will  have  received,  prior  to 
issuance,  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization  and  that  Applicant's 
counsel  will  have  certified  that  the 
rating  was  received.  However. 
Applicant  understands  that  no  such 
rating  shall  be  required  to  be  obtained 
with  respect  to  an  issue  of  Applicant's 
other  debt  securities  if.  in  the  opinion  of 
counsel,  an  exemption  is  available  for 
the  issue,  pursuant  to  section  4(2)  of  the 
Securities  Act  or  Regulation  D 
thereunder.  Applicant  further 
undertakes  that,  in  respect  of  any 
further  offerings  of  Applicant's  debt 
securities,  it  will  obtain  an  opinion  of 
counsel  or  a  "no-action"  letter  issued  by 
the  staff  of  the  Commission  to  the  effect 
that  the  proposed  offering  is  in 
compliance  with,  or  entitled  to  an 
exemption  from,  the  registration 
requirements  of  the  Seciirities  Act. 

Applicant  will  utilize  all  of  the  net 
proceeds  from  sales  of  the  Commerical 
Paper  Notes  or  the  Medium-Term  Notes 
to  make  Purchases  from  the  Bank. 
Applicant  represents  that  for  each 
Borrower,  the  aggregate  amount  of 
Cummercial  Paper  Notes  issued  to 
o'Dtain  funds  to  make  Purchases  of  Loan 
Notes  of  that  Borrower  and 
disbursements  under  the  Letter  of  Credit 
issued  for  its  account  will  not  be 
permitted  to  exceed  a  designated 
amount  specified  for  that  Borrower.  It  is 
expected  that  each  Borrower  will  use 
the  proceeds  of  the  Loans  in  the 
ordinary  course  of  its  business  for, 
among  other  things,  the  purchase  of 
merchandise,  insurance  and  services. 

According  to  the  application.  Morgan 
Guaranty  Trust  Company  of  New  York 
("Depositary")  will,  through  its 
corporate  trust  department,  act  as 


issuing  and  paying  agent  for  the 
Commercial  Paper  Notes  and  the 
Medium-Term  Notes.  As  trustee  for  the 
benefit  of  holders  of  the  Commerical 
Paper  Notes  and  the  Medium-Term 
Notes,  the  Depositary  will  receive  an 
assignment  of  Applicant's  rights  to 
payments  of  the  Loans  evidenced  by  the 
Loan  Notes  and  of  Applicant's  rights 
under  the  Letters  of  Credit  supporting 
pajTnent  of  such  loans. 

The  Depositary  will  receive  proceeds 
from  Applicant's  sales  of  the 
Commercial  Paper  Notes  and  Medium- 
Term  Notes  and  deposit  them  in 
separate  operating  accounts  at  the 
Depositary  for  receipt  of  (i)  those 
respective  proceeds  and  (ii)  payments 
made  in  respect  of  the  Loans  evidenced 
by  the  Loan  Notes  purchased  with  the 
proceeds  from  the  sales  of  the 
Commercial  Paper  Notes  and  the 
Meduim-Term  Notes.  The  Bank,  as  agent 
for  Applicant,  will  collect  payments 
made  in  respect  of  Loans  evidenced  by 
the  Loan  Notes  and  will  remit  the 
payments  to  the  Depositary  for  deposit 
in  their  respective  operating  accounts. 
The  Depositary  shall,  when  required  to 
pay  the  maturing  Commercial  Paper 
Notes  or  Medium-Term  Notes,  transfer 
funds  held  in  the  respective  operating 
accounts  to  one  of  two  special  purpose 
trust  accounts  established  at  the 
Depositary  for  the  holders  of  either  the 
Commerical  Paper  Notes  or  the  Medium- 
Term  Notes.  Maturing  Commercial 
Paper  Notes  or  Medium-Term  Notes  will 
be  paid  by  the  Depositary  with  funds 
from  the  foregoing  sources  or  from  the 
proceeds  of  any  support  credit, 
described  below. 

Applicant  states  that  it  will  utilize  all 
of  the  net  proceeds  from  sales  of  the 
Commerical  Paper  Notes  or  the  Meduim- 
Term  Notes  to  make  Purchases  from  the 
Bank.  Applicant  further  states  that  while 
it  is  anticipated  that  Loan  Notes  will 
have  the  same  maturity  date  as  that  of 
the  Commerciel  Paper  Notes  or  Meduim- 
Term  Notes,  Applicant  may  acquire 
Loan  Notes  with  differing  maturity  dates 
from  those  of  the  Commercial  Paper 
Notes  or  Meduim-Term  Notes.  Applicant 
represents  that  in  any  instance  in  which 
Commercial  Paper  Notes  or  Medium- 
Term  Notes  are  issued  with  maturities 
different  than  the  maturities  of  the 
related  Loan  Notes,  irrevocable  lines  of 
credit  will  be  issued  in  favor  of 
Applicant  by  the  Bank  or  irrevocable 
lines  of  credit  from  the  Bank  will  be 
available  to  Applicant  ("Support 
Credit")  in  an  amount  equal  to  the 
amount  due  in  respect  of  the 
Commerical  Paper  Notes  or  of  the 
Meduim-Term  Notes  issued  to  obtain 
funds  to  purchase  the  Loan  Notes. 
Applicant  further  represents  that,  in  the 


event  that  a  Loan  Note  matures  prior  to 
the  maturity  of  the  Commercial  Paper 
Note  or  the  Medium-Term  Note  issued 
to  obtain  funds  to  make  these 
Purchases,  the  proceeds  from  repayment 
of  the  Loan  Note  shall  eitlier  be  used  to 
make  additional  Purchases  of  Loan 
Notes  of  the  same  type  as  the  matured 
loan  Note,  or  shall  be  temporarily  held, 
pending  use  of  the  proceeds  to  pay 
amounts  due  on  the  Commercial  Paper 
Notes  or  Medium-Term  Notes  which 
were  issued  to  purchase  the  matured 
Loan  Note,  in  obligations  issued  by.  or 
the  principal  of  and  interest  on  which  is 
fully  guaranteed  by.  the  United  States  or 
agencies  or  instrumentalities  thereof,  or 
in  obligations  of  the  Bank  ^Temporary 
Holdings  ").  Applicant  represents  that, 
during  any  of  its  fiscal  years,  the 
average  daily  aggregate  principal 
amount  of  the  Temporary  Holdings  will 
not  exceed  ten  percent  of  the  average 
daily  balance  of  the  aggregate  principal 
or  face  amount  of  the  Commercial  Paper 
Note  and  Medium-Term  Notes 
outstanding  during  that  fiscal  year. 

Applicant  avers  that  it  wrill  receive 
assurances  from  either  the  Bank  or  the 
Borrower  that,  both  at  the  time  of  the 
Purchase  and  for  the  period  during 
which  any  Loan  Note  of  the  Borrower  is 
to  be  outstanding,  the  Borrower  is  not 
and  will  not  be  an  investment  company 
as  defined  in  section  3  of  the  Act.  Each 
Borrower  would  be  a  company  that 
itself  could  issue  and  sell  its  commercial 
paper  without  compliance  with  the  Act's 
regisfration  requirements.  Applicant 
states  that  significant  economies  and 
efficiencies  may  be  obtained  by 
financing  Loans  to  the  Borrowers  in  the 
manner  proposed,  enabling  the  Bank  to 
finance  Loans  to  the  Borrowers  based 
on  the  rates  available  in  the  Commercial 
Paper  market  or  the  Medium-Term  Note 
market.  Applicant  further  argues  that 
holders  of  Applicant's  Commercial 
Paper  Notes  or  Medium-Term  Notes  do 
not  require  the  protections  accorded 
investors  under  the  Act.  Applicant 
maintains  that  the  assignment  to  the 
Depositary,  as  frustee  for  holders  of  the 
Commerical  Paper  Notes,  of  Applicant's 
rights  to  receive  payment  under  the 
Loan  Notes  purchased  from  the  Bank 
with  Funds  from  the  sale  of  Commercial 
Paper  Notes  or  Medium-Term  Notes, 
Applicant's  rights  under  the  irrevocable 
Letters  of  Credit  issued  by  the  Bank  to 
support  payment  of  loans  evidenced  by 
Loan  Notes  and  Applicant's  rights  under 
the  Support  Credit  in  the  case  of  Loan 
Notes  having  maturities  different  from 
those  of  the  Commercial  Paper  Notes  on 
Mediu  m-Term  Notes  sold  to  obtain 
funds  for  Purchases,  adequately  protects 
the  holders.  In  addition.  Applicant 
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contends  that  its  operations  do  not  lend 
thetaselves  to  the  kinds  of  abuses  the 
Act  was  intended  to  prevent. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  1, 1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  Uie  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis, 

A  cting  Secretary. 

(FR  Doc  »4-24O90  Filed  0-11-84;  KM  ami 
BILUNO  CODE  MICMJI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Proposed  Ucensa  No.  03/03-0175] 

UV  Capital;  Issuance  of  License  To 
Operate  as  a  Small  Business 
investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  fSBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
[13  CFR  107.102  (1984)).  by  UV  Capital 
(Applicant),  9  South  12th  Street.  Third 
Floor,  Richmond.  Virginia  23219,  for  a 
license  to  operate  as  a  limited 
partnership  small  business  investment 
company  (SBIG)  under  the  provisions  of 
the  Small  Business  Investment  Act  of 
1958.  as  amended  (the  Act)  (15  U.S.C. 
661  et  seq.],  and  the  Rules  and 
Regulations  promulgated  thereunder. 

The  formation  and  licensing  of  a 
limited  partnership  SBIC  is  subject  to 
the  provisions  of  section  107.4  of  the 
Regulations.  Section  107.4(b)(1)  of  the 
Regulations  states:  "Unless  the 
applicant  has  a  corporate  general 
partner,  it  shall  not  have  fewer  than  two 
individual  general  partners  initially,  and 
thereafter  for  not  more  than  sixty  days 
at  any  one  time.  Some  or  all  of  the 
general  partners  may  be  members  of  a 
separate  partnership  that  serves  as  a 
general  partner  of  such  Licensee;  but  all 


general  partners  of  such  separate 
partnership  shall  be  considered  for  all 
purposes  to  be  general  partners  of  the 
Unincorporated  Licensee.  A  limited 
partnership  may  not  serve  as  a  general 
partner  of  an  Unincorporated  Licensee." 

The  initial  investors  and  their 
percentage  of  ownership  of  the, 
Apphcant  are  as  follows: 
Hillcrest  Group,  9  South  12th  Street, 

Richmond,  VA  23219;  General  Partner; 

2  percent 
United  Virginia  Bank.  919  East  Main 

Street,  Richmond.  VA  23219;  Limited 

Partner  98  percent 

The  partners  of  Hillcrest  Group,  a 
Virginia  general  partnership,  are: 
A.  Hugh  Ewing  III,  1811  Monument 

Avenue,  Richmond,  VA  23220 
James  B.  Farinholt.  Jr.,  6117  St.  Andrews 

Lane,  Richmond.  VA  23226 
John  P.  Funkhouser,  25  Albemarle 

Avenue,  Richmond.  VA  23226 
J.  Roderick  Heller  III,  6410  Shadow 

Road.  Chevy  Chase.  MD  20815 

United  Virginia  Bankshares 
Incorporated,  a  pubhcly  owned 
company  is  the  sole  shareholder  of 
United  Virginia  Bank. 

No  person  owns  10  percent  or  more  of 
the  shares  of  United  Virginia 
Bankshares. 

Other  Associates  of  the  Applicant 
include  the  Southeastern  Group,  Inc.  and 
its  subsidiaries  (including  Hillcrest 
Management.  Inc.),  James  River  Capital 
Associates  (a  hcensed  SBIC),  and 
Hillcrest  Fund.  Hillcrest  Management. 
Inc.  will  provide  management  and  other 
services  to  the  Applicant  under  contract 
with  Hillcrest  Group. 

The  Applicant  will  begin  operations 
with  Private  Capital  of  $2,550,505, 
consisting  of  $50,505  from  the  general 
partner  and  $2,500,000  from  the  limited 
partner.  The  limited  partner  will 
contribute  an  additional  $2,500,000  on  or 
before  March  1, 1988. 

The  Applicant  intends  to  conduct  its 
operations  in  Virginia  and  surrounding 
states,  the  District  of  Columbia,  and 
other  southeastern  states. 

Matters  involved  in  SBA's 
consideration  of  the  appUcation  include 
the  general  business  reputation  and 
character  of  investors  and  management 
and  the  probability  of  successful 
operation  of  the  new  company  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubUcation  of  this  notice,  submit 
to  SBA.  in  writing,  comments  on  the 
proposed  licensing  of  this  company.  Any 
such  communications  should  be 
addressed  to:  Deputy  Associate 
Administrator  for  Investment,  Small 


Business  Administratioii.  1441  "L"  Street 
NW..  Washington.  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  by  the  Applicant  in  a 
newspaper  of  general  clrculatioD  in 
Richmond,  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 
Dated:  September  6, 1984. 

Robert  G.  linabmry. 

Deputy  Associate  Administrator  for 
Investment 

(Fit  Doc  M-j407«  PUcd  »-11-M  8:45  am] 
MLUNO  COOC  H2S-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Minority  Business  Resource  Center 
Advisory  Committee;  Canceilatton  and 
Rescheduling  of  Meeting 

This  notice  is  given  to  advise  of  the 
cancellation  of  the  Minority  Business 
Resource  Center  Advisory  Committee 
meeting  originally  scheduled  to  be  held 
September  27, 1984.  Notice  of  meeting 
was  published  in  the  Federal  Register 
issue  of  September  5, 1984  (49  FR  35067). 

Notice  is  hereby  given  of  the 
rescheduling  of  said  meeting  for 
September  26, 1984.  at  9:30  a.m.  until 
1:00  p.m.  in  Room  4234  at  the 
Department  of  Transportation.  400  7th 
Street  SW,  Washington.  D.C.  20590.  The 
agenda  for  the  meeting  remains  the 
same  as  published  in  the  issue  of 
September  5, 1984. 

Attendance  is  open  to  the  interested 
pubhc  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  and  persons  wishing 
to  present  oral  statements  should  notify 
the  Minority  Business  Resource  Center 
not  later  than  the  day  before  the 
meeting.  Information  pertaining  to  the 
meeting  may  be  obtained  from  Ms.  Betty 
Chandler,  Minority  Business  Resource 
Center,  400  7th  Street  SW.,  Washington. 
D.C.  20590,  telephone  (202)  426-2852. 
Any  member  of  the  pubhc  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington.  DC.  on  September  6, 
1984. 

Gregory  L  Wright 

Deputy  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

(FR  Dot  t^-lAOn  FiUd  »-n-»4.  8.4S  un) 
■aUNQCODC  4*10-»-M 
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Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautice  (fTTCA);  Special 
Committee  147— Traffic  Alert  and 
Collision  Avoidance  System;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^63:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  147  on  Traffic  Alert 
and  Collision  Avoidance  System  to  be 
held  on  October  2-4, 1984,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW.,  Suite  500, 
Washington.  D.C.  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks:  (2)  Approval  of  Minutes  of  the 


Fourteenth  Meeting  Held  July  12-13, 
1984;  (3)  Consider  Responses  from 
Industry  on  the  Need  for  TCAS-I 
Minimum  Operational  Performance 
Standard;  (4)  Report  of  the  Aircraft  Pilot 
Group  on  Considerations  for  Enhanced 
TCAS-II;  (5)  Review  Draft  Sections  to 
Committee  Report  on  Enhanced 
TACAS-II  as  a  Result  of  Task 
Assignments  from  Previous  Meeting;  (6) 
Report  of  Working  Group  Preparing 
Proposed  Changes  to  Section  2.3  of 
RTCA  Document  DO-185  'Minimum 
Operational  Performance  Standards  for 
Traffic  Alert  ard  CoUi.sion  Avoidance 
System  (TCAS)  Airborne  Equipment  ', 
(7)  Consideration  of  Additional  Changes 
Needed  to  DO-185  and  Scope  the  Total 
Work  Plan;  (8)  Consideration  of 
Proposed  Revisions  to  t.he  Committee 


Terms  of  Reference;  and  (9)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persona 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  DC.  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
ar.y  time. 

L'i.sued  in  Wdshi.ngton,  DC.  on  September 
5.  1984. 

Karl  F.  Bierach,       - 

Des:gnated  Officer 

FR  Doc   44-24013  Fiied  s>-Il-ft4  8  45  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:18  p.m.  on  Thursday,  September  6, 
1984,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liabiUty  to  pay 
deposits  made  in  David  City  Bank, 
David  City,  Nebraska,  which  was  closed 
by  the  Director  of  Banking  and  Finance 
for  the  State  of  Nebraska  on  Thursday, 
September  6. 1984;  (2)  accept  the  bid  for 
the  transaction  submitted  by  The  First 
National  Bank  of  Omaha,  Omaha, 
Nebraska;  and  (3)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
effect  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  C.  T.  Conover  (Comptroller  of 
the  Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b  (c)(8).  (c)(9)lA)(u).  and 
(c)(9)(B)). 

Dated:  September  7. 1984. 
Federal  Deposit  Insurance  Corporation. 
HoyU  L.  Robinaoo, 
Executive  Secretary 

[FR  Doc  S4-M1S0  Plied  »-10-»4.  12:47  pm| 
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BOARD  FOR  NffTERNATtONAL 
BROADCASTINQ 

TIME  AND  date:  9:00  a.m.,  September  19. 
1984. 

place:  RFE/RL,  Inc.  New  York 
Programming  Center,  1775  Broadway, 
New  York,  New  York  10019. 

STATUS;  Closed,  pursuant  to  5  U.S.C. 
552b(c)(l)  22  CFR  1302.4  (c)  and  (h)  of 
the  Board's  rules  (42  FR  9388,  February 
16, 1977). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Arthur  D.  Levin,  Budget 
and  Administrative  Officer,  Board  for 
International  Broadcasting,  Suite  400, 
1201  Connecticut  Avenue,  NW., 
Washington.  D.C.  20036,  202-254-8040. 

Dated:  September  10. 1984. 
Arthur  D.  Levin, 

Budget  and  Administrative  Officer. 

[FR  Doc.  B*-Z420e  Filed  9-10-84.  2:51  pra| 
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UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  2:30  p.m.,  Wednesday, 
September  19, 1984. 

PLACE:  Room  117,  701  E  Street,  NW., 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  . 

1.  Agenda. 
2  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary. 

5.  Investigation  731-TA-154  [Final)  (Cold- 
Rolled  Carbon  Steel  Sheet  from  Brazil) — 
briefing  and  vote. 

6.  Investigations  731-TA-202  and  -203 
(Preliminary]  (Tubular  Metal  Framed 
Stacking  Chairs  from  Italy  and  Taiwan) — 
briefing  and  vote. 


7.  Investigation  104-TAA-23  (Tomato 
Products  from  Greece) — briefing  and  vole. 

8.  Any  items  left  over  from  pravioua 
agneda. 

CONTRACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 

[FR  Doc  St-24US  Filwj  S-10-S4:  BrOC  un] 
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MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m..  October  1, 
1984. 

place:  On  board  MV  MISSISSIPPI  at 
foot  of  Eighth  Street,  Cairo,  IL 

STATUS:  Open  to  the  pubUa 

MATTERS  TO  BE  CONStDCRED:  (1)  Report 

on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishmenta  since  the  last  meeting: 
(2)  Views  and  suggestioDB  from 
members  of  the  public  on  any  matters 
pertaining  to  die  Flood  Control 
Mississippi  River  and  Tributaries 
Project  and  (3]  District  Commander't 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District. 

contact  pomm  por  mom 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-6706. 
Rodger  D.  Haiiis, 

Executive  ABsistant,  Mississippi  Ri  ver 
Commission. 

(FR  Doc  M  urr  PUkI  »-10-S*:  4M  pn) 
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MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  October  2, 
1984. 

PLACE  On  board  MV  MISSISSIPPI  at 
City  Front  Vicinity  of  Beale  Street 
Memphis,  TN. 

STATUS:  Open  to  the  public. 

MArmw  TO  Bt  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control 
Mississippi  River  and  Tributaries 
Project 


CONTACT  mWON  KM  MORS 
■yOWUTlOM.  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

Rod|w  a  Hwria, 

ExecuUve  Assistant,  Mississippi  River 
Commission. 

[FK  Doc.  M-1422a  PUad  S-IO-M:  *M  pm) 
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MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATES:  9:00  a.m.,  October  3, 

1984. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front.  Greenville,  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksburg  District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

Rodger  D.  Harria, 

Executive  Assistant,  Mississippi  River 
Commission. 

IFR  Doc  »*-2423a  FUed  9-10-84:  4M  amj 
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MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  October  5, 
1984. 

PLACE:  On  board  MV  MISSISSIPPI  at 
City  Front.  Morgan  City,  LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commanders 
report  on  the  Mississippi  River  and 
Tribufai-ies  Project  in  New  Orleans 
District. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

Rodger  D.  Harris. 

Executive  Assistant,  Mississippi  River 

Commission. 

fFR  Doc.  S4-24230  Filed  9-10-84,  4.04  p.ni.) 
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PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

(Northwest  Power  Planning  Council) 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552bJ. 


STATUS:  Open.  There  will  be  an 
Executive  Session  to  discuss  pending 
litigation  and  personnel  matters. 

TIME  AND  DATE:  September  19-20, 1984, 
9:00  a.m. 

PLACE:  Towne  Plaza  Motor  Inn,  North 
7th  Street  &  E.  Yakima  Avenue,  Yakima, 
Washington. 

MATTERS  TO  BE  CONSIDERED: 

1  Council  Decisions  on  Amendments  to  the 
Columbia  River  Basin  Fish  and  Wildlife 
F*rogram* 

•  Yakima  Hatchery 

•  Offsite  Enhancement-704(d) 

•  Painted  Rocks  Reservoir 

•  Resident  Fish 

•  Harvest  Controls — Program  Section  500 

•  Propagation  (various) — Program  Section 

700 

•  Mainstem  Passage 

•  John  Day  Acclimation  Facilities 

•  Discussion  of  Five — Year  Action  Plan 

•  New  Hydro  Development — Section  1200 

•  Coordination  of  River  Operations — 
Section  1300 

•  General  and  Legal  Responses  to 
Comments 

2.  Council  Decision  on  Cumulative 

Assessment  Study 

3.  Council  Decision  on  Low — Income 

Definition — Power  Plan  Amendment, 
Action  Item  IE 

4.  Council  Business 

5.  Public  Comment  will  follow  items  2-4 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Wong,  (503)  222-5161. 
Edward  Sheets, 

Executive  Director. 

(FR  Doc.  84-24174  Filed  9-10-64: 12fl6  pm) 
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Part  II 


Federal  Emergency 
Management  Agency 

Federal  Radiological  Emergency 
Response  Plan  (FRERP);  Publication  as 
an  Interim  Plan;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  RadMogical  Emergency 

I  Plan  (FRERP);  Publication  i 


agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMAflY:  The  Federal  Radiological 
Emergency  Response  Plan  (FRERP), 
referred  to  interchangeably  as  the 
Federal  Plan,  is  published  for 
implementation  by  Federal  agencies  to 
discharge  statutory  and  regulatory 
responsibilities  in  response  to  a  wide 
range  of  peacetime  radiological 
emergencies.  The  FRERP  will  also  serve 
as  a  resource  document  for  States  and 
private  organizations  to  describe  how 
the  Federal  Government  will  respond  to 
State  requests  for  assistance  during  a 
major  radioiogical  emergency  and  how 
Federal  agencies  will  fulfill  specific 
statutory  or  regulatory  requirements  to 
protect  people  and  property  from  the 
consequences  of  suqh  an  event.  FEMA 
will  update  the  the  FRERP  from  time  to 
time,  as  required  in  Executive  Order 
12241. 

This  publication  consists  of  Part  1  of 
the  FRERP.  It  outlines  authorities  and 
responsibilities  of  each  of  the  12 
agencies  that  have  resources  and 
capabilities  applicable  to  a  Federal 
response  to  a  radiological  emergency.  It 
describes  how  these  12  agencies  will 
work  together  to  provide  an  efficient, 
coordinated  Federal  response  and  how 
the  Federal  Government  will  work  with 
State  governments  and  private 
organizations  during  an  emergency 
response. 

Part  n  of  the  FRERP  is  composed  of 
individual  agency  response  plans  that 
are  developed  and  maintained  by  each 
individual  agency.  These  individual 
agency  plans  provide  for  each  agency's 
response  in  accordance  with  the  concept 
of  operations  specified  in  Part  I.  A 
summary  of  each  agency's  plan  is 
contained  in  Part  I. 

THE  FRERP  has  been  developed  as  a 
cooperative  effort  of  the  12  agencies 
represented  on  the  Subcommittee  on 
Federal  Response  of  the  Federal 
Radiological  Preparedness  Coordinating 
Committee.  This  Subcommittee 
coordinated  Federal  interagency 
emergency  planning  activities  for 
peacetime  radiological  emergencies. 

The  Subcommittee's  efforts  span  a 
two-year  period  that  witnessed:  (1) 
HIEX-82,  a  headquarters  tabletop  drill 
in  October  1982  which  tested  Federal 
agencies'  response  to  a  simulated 
radiological  emergency  involving  a 


nuclear  power  plant;  (2)  the  publication 
in  April  1983,  of  the  Planning  Guidance 
for  the  Preparation  of  the  Federal 
Radiological  Emergency  Response  Plan 
(FRERP)  for  use  by  Federal  agencies  in 
developing  and  coordinating  their 
agencies'  response  plans;  (3)  NUWAX- 
83.  a  May  1983  field  test  of  Federal 
nuclear  weapons  accident  response 
capabilities;  (4)  the  publication  in  the 
Federal  Register  in  January  1984,  of  a 
draft  Federal  Plan,  49  FR  3578;  and  (5)  a 
large  scale  field  exercise  in  Florida  in 
March  1984  to  evaluate  the  effectiveness 
of  the  FRERP  in  coordinating  Federal 
agencies'  response  to  this  simulated 
emergency.  Lessons  learned  from  this 
exercise,  as  contained  in  the  FRERP 
Field  Exercise  Evaluation  Report  of  June 
1984,  and  comments  received  following 
the  January  1984  publication  of  the  draft 
Federal  Plan  were  considered  in  revising 
this  Plan. 

The  FRERP  supersedes  the  ".National 
Radiological  Emergency  Preparedness/ 
Response  Plan  for  Commercial  Nuclear 
Power  Plant  Accidents  ",  i.e.,  the  Master 
Plan.  The  Master  Plan  was  published  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  in  December  23, 1980, 
45  FR  84910,  to  discharge  a  requirement 
under  Pub.  L  96-295  to  publish  a 
coordinated,  effective  plan  for  Federal 
agencies  to  respond  to  a  commercial 
nuclear  power  plant  accident.  This 
authority,  delegated  to  FEMA  in 
Executive  Order  12241  and  reflected  in 
the  publication  of  the  Master  Plan,  is 
further  fulfilled  by  this  publication. 

The  FRERP  represents  an  expansion 
in  scope  of  the  Master  Plan  to  include  a 
wide  range  of  peacetime  radiological 
emergencies  including  nuclear  weapons 
accidents  and  transportation  accidents 
involving  radiological  materials.  As 
such,  it  reflects  insights  gained  since  the 
Master  Plan  was  published  in  1980  on 
how  the  Federal  Government  may  more 
effectively  respond  to  a  wide  range  of 
peacetime  radiological  emergencies. 
This  Plan  was  tested  by  the  Federal 
agencies  and  proven  viable  in  a  field 
exercise  conducted  in  March  1984. 

Copies 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Vernon  Adler.  Chief,  Federal 
Response  Planning  and  Exercise  Branch, 
Disaster  Assistance  Programs,  State  and 
Local  Programs  and  Support  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Sti-eet,  SW.,  Washington, 
D.C.  20472,  telephone  202-287-0508. 
8UPPUEMENTARY  INFORMATION:  Under 

the  provisions  of  Executive  Order  12148 
(July  20. 1979),  the  Director,  FEMA,  is 
responsible  for  establishing  Federal 
policies  for,  and  coordinating,  all  civil 


emergency  planning,  management, 
mitigation,  and  assisttuice  functions  of 
executive  agencies.  Under  this  mandate, 
FEMA  has  assimied  the  responsibility 
for  coordinating  the  development  of  die 
Federal  Radiological  Emergency 
Response  Plan. 

Public  Law  96-295,  section  304  (June 
30, 1980)  requires  that  the  President 
prepare  and  publish  a  National 
Contingency  Plan  which  provides  for  an 
expeditious,  efficient,  and  coordinated 
Federal  response  to  an  accident  at  a 
commercial  nuclear  power  plant. 
Executive  Order  12241  (September  29, 
1980)  delegated  this  responsibility  to  the 
Director,  FEMA. 

While  the  FRERP  is  a  FEMA 
publication  consistent  with  the  charge 
under  Executive  Orders  12148  and  12241, 
this  document  also  represents  the 
collective  approval  of  the  Subcommittee 
on  Federal -Response.  It  is  published  in 
interim,  but  operational  form,  pending 
formal  agency  concurrences. 

Dated:  August  31, 1984. 

Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support  Directorate. 

Federal  Radiological  Emergency 
Response  Plan 

Part  I 

August  1984. 

Prepared  by  the  Federal  Emergency 
Management  Agency  and  the  other 
Agencies  on  the  Subcommittee  on 
Federal  Response  of  the  Federal 
Radiological  Preparedness  Coordinating 
Committee. 

Table  of  Contents 

I.  Introduction  and  Background 

A.  Purpose 

B.  Scope 

C.  Authorities 

D.  Planning  Assumptions 
n.  Concept  of  Operations 

A.  Response  Overview  and  Summary 

B.  Notification,  Activation,  Recovery,  and 
Deactivation 

C.  General  Response  Roles  of  Principal 
Agencies  and  Officials 

D.  Public  Information  and  Congressional 
Relations 

E.  International  Response  Coordination 
m.  Federal  Radiological  Monitoring  and 

Assessment  Plan  (FRMAP) 

A.  Foreword 

B.  Purpose 

C.  Authority  and  Jurisdiction 

D.  Policy 

E.  Organization 

F.  Responsibihties  of  Participating 
Agencies 

G.  Types  of  Emergencies 
H.  Operating  Procedures 
L  Supporting  Agreements 

rV.  Federal  Agency  Interfaces  and  Response 
Plan  Summaries 
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A.  Federal  agency  Interfaces 

B.  Summaries  of  Federal  Agency  Response 
Plans 

Appendix  A:  Acronyms 
Appendix  B:  Definitions 
Appendix  C:  Federal  Emergency  Phone  and 
Facsimile  Numbers 

List  of  Tables 

Table  D-l;  Response  Overview 
Table  11-2:  Identification  of  Cognizant 

Federal  Agencies  for  Radiological 

Emergencies 

I.  Introduction  and  Background 

A.  Purpose 

The  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  is  to  be  used  by 
Federal  agencies  in  peacetime 
radiological  emergencies.  It  primarily 
concerns  the  offsite  Federal  response  in 
support  of  State  and  local  governments 
with  jurisdiction  for  the  emergency.  The 
FRERP:  (1)  Provides  the  Federal 
government's  concept  of  operations 
based  on  specific  authorities  for 
responding  to  radiological  emergencies; 
(2)  outlines  Federal  poUcies  and 
planning  assumptions  that  underlie  this 
concept  of  operations  and  on  which 
Federal  agency  response  plans  (in 
addition  to  their  agency-specific 
pohcies]  were  based;  and  (3]  specifies 
authorities  and  responsibilities  of  each 
Federal  agency  that  may  have  a 
significant  role  in  such  emergencies.* 
The  FRERP  includes  the  Federal 
Radiological  Monitoring  and 
Assessment  Plan  (fRMAP)  for  use  by 
Federal  agencies  with  radiological 
monitoring  and  assessment  capabilities. 

Part  I  of  the  FRERP  also  includes 
summaries  of  Federal  agency  response 
plans.  Part  II  consists  of  individual 
agencies'  response  plans,  which  are 
maintained  by  the  respective  agencies. 
These  response  plans  provide  specific 
guidance  to  Federal  agencies  for 
implementing  Part  I  of  the  FRERP. 

Part  I  of  the  FRERP  will  be  re\'ised  by 
FEMA,  as  necessary,  in  coordination 
with  the  Subcommittee  on  Federal 
Response  of  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC).  DoE  will  have  primary 
responsibility  for  proposing  changes  to 
the  FRMAP  section  of  the  FRERP  to  the 
Subcommittee.  Agencies  should  provide 
updates  of  their  offsite  plans  and 
procedures  to  the  Director,  FEMA. 

FEMA  will  periodically  exercise  the 
FRERP  in  coordination  with  the 
Subcommittee  on  Federal  Response  and 
the  Subcommittee  on  Training  and 
Exercises  of  the  P'RPCC.  The  results  of 
such  exercises  will  be  used  to  update 


the  FRERP  and  individual  agency  offsite 
response  plans  and  procedures  as 
necessary.  The  FRERP  will  be  published 
from  time  to  time  in  the  Federal 
Register. 

B.  Scope 

The  FRERP  covers  any  peacetime 
radiological  emergency  occurring  within 
the  United  States,  its  territories, 
possessions,  and  territorial  waters  that 
could  require  a  significant  response  by 
several  Federal  agencies.  Specifically, 
emergencies  occurring  at  fixed  nuclear 
facihties  or  during  the  transportation  of 
radioactive  materials,  including  nuclear 
weapons,  may  fall  within  the  scope  of 
the  plan  regardless  of  whether  the 
facility  or  radioactive  materials  are 
publicly  or  privately  ovtmed.  Federally 
regulated,  or  regulated  by  an  Agreement 
State.* The  time  period  during  which  the 
FRERP  is  in  effect  encompasses  the 
Federal  response  from  initial 
notification  of  the  Federal  agencies 
through  providing  assistance  to  the  State 
and  local  governments  in  recovering 
from  the  emergency  and  deactivation  of 
the  Federal  response. 

This  plan  applies  to  peacetime 
emergencies  resulting  from  the  following 
types  of  incidents: 

•  Fixed  Nuclear  Facility  Incidents: 

•  Transportation  Incidents;  and 

•  Other  Incidents,  e.g.,  nuclear- 
powered  sateUite  re-entry. 

Each  type  of  incident  presents 
different  types  of  response  problems. 
Fixed  nuclear  facihties.  including 
nuclear  power  reactors,  have  the 
advantages  of  known  locations  and 
existing  site-specific  emergency  plans. 
Classifications  of  incident  severity  have 
been  developed  for  many  of  these 
facilities,  and  the  level  of  the  Federal 
response  may  be  guided  by  these 
classifications.  The  Nuclear  Regulatory 
Commission  (NRC]  instituted  a 
classification  scheme  for  licensed 
nuclear  power  plants  which  has  been  in 
use  for  several  years.  This  scheme  is 
being  expanded  to  include  other  NRC 
licensed  facilities,  and  DoD  and  DoE  are 
developing  classification  and  reporting 
systems  for  their  facilities  which  are 
similar  to  the  NRC  classification 
scheme. 

Response  to  transportation  accidents 
is  more  difficult  to  plan,  as  such 
accidents  may  occur  anywhere,  may 
involve  a  variety  of  radioactive 
materials,  and  may  represent  much  less 
of  a  radiological  hazard  or  serious  threat 
to  the  public.  In  most  cases,  State 


'  "Hie  tenns  "Federal  agr  ncy"  and  "Federal 
department"  are  used  interchangeably  throughout 
tiiis  document 


'  Under  the  Atomic  Energy  Act  of  1954 
(gubiection  274.6).  the  NRC  hai  relinquished  to 
certain  States  its  regulatory  authority  for  licensing 
the  use  of  source,  byproduct,  and  small  quantities  of 
special  nuclear  material. 


resources  or  a  limited  Federal  reip(Mua 
will  suffice. 

Nuclear  weapons  acddnits,  weapon- 
significant  incidents,  and  spent  fuel 
incidents  are  not  significantly  different 
from  accidents  at  fixed  facilities  or 
accidents  during  transportation  of 
radioactive  materials,  and  consequently 
are  covered  by  these  latter  types  of 
incidents. 

The  category  of  "other  incidents" 
contains  events  that  do  not  fit  into  the 
other  two  types  of  incidents.  These 
incidents  are  more  closely  related  to 
transportation  incidents  than  to  fixed 
nuclear  facility  incidents  with  regard  to 
the  nature  of  die  Federal  response  tliat 
can  be  expected. 

Sabotage  and  terrorism  are  not 
treated  as  separate  types  of  incidents; 
rather,  they  are  considered  a 
complicating  dimension  of  the  incident 
types  Usted  above.  In  general,  responses 
to  radiological  emergencies  do  not 
depend  on  the  initiating  event  Thus,  for 
example,  a  coordinated  response  to 
contain  and  mitigate  a  threatened  or 
actual  release  of  radioactive  material 
from  a  power  reactor  would  be 
essentially  the  same  whether  it  resulted 
from  an  accidental  or  deliberate  act.  As 
a  practical  matter,  the  cause  of  the 
problem  may  not  be  known  until  post- 
accident  investigations  are  completed. 

The  Atomic  Energy  Act  directs  the 
Federal  Bureau  of  Investigation  fFBI)  to 
investigate  all  alleged  or  suspected 
criminal  violations  of  the  Act.  The 
Attorney  General,  operating  through  the 
FBI  and  other  appropriate  personnel  in 
the  Department  of  Justice  or  in  other 
Executive  Departments,  has  the 
authority  to  investigate  any  alleged  or 
suspected  violations.  The  FBI  is  also 
legally  responsible  for  locating  any 
nuclear  weapon,  device,  or  material  and 
for  restoring  nuclear  facihties  to  their 
rightful  custodians. 

In  view  of  the  FBI's  unique 
responsibilities  imder  The  Atomic 
Energy  Act  as  amended  by  the  Energy 
Reorganization  Act  it  is  realistic  to 
expect  that  the  DoD,  DoE,  or  NTIC  will 
assist  the  FBI  in  locating  and 
subsequently  neutralizing  any  nuclear 
weapon  or  device  of  unauthorized 
origin.  The  FBI  also  will  interface  with 
these  agencies  as  needed  in  responding 
to  such  acts. 

Another  aspect  of  the  scope  of  the 
FRERP  concerns  the  location  of  the 
response  to  the  emergency.  The  FRERP 
is  concerned  primarily  with  Federal 
support  to  State  and  local  governments 
beyond  the  immediate  site  of  the 
emergency,  i.e..  "off  site".  For 
emergencies  occurred  at  fixed  nuclear 
facilities,  "off  site"  generally  refers  to 
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the  area  beyond  the  facility  boundary. 
For  a  fixed  nuclear  facility  owned, 
authorized,  or  regulated  by  a  Federal 
agency,  the  onaite  Federal  support  is  the 
responsibility  of  that  Federal  agency, 
i.e.,  the  CFA.  For  emergencies  that  do 
not  occur  at  fixed  nuclear  facilities  and 
for  which  no  physical  boundary  exists, 
the  offsite  area  is  not  defined.  For 
example,  in  most  transportation 
accidents  not  involving  nuclear 
weapons  the  State  or  local  government 
will  define  an  area  "on  site"  at  the  time 
of  the  accident  and  manage  all  actions 
within  that  area.  In  such  accidents 
Federal  agencies  have  no  independent 
authority  for  defining  the  onaite  area. 
For  a  transportation  accident  involving 
materials  shipped  by  or  for  DoD.  DoE, 
those  agencies,  as  CFAa,  will  define  and 
control  the  onsite  area  and  take  action 
on  site  depending  on  which  of  these 
agencies  has  custody  of  the  material  at 
the  time  of  the  accident  For  certain 
spent  fuel  accidents  DoE  would  be  the 
CFA  under  Pub.  L.  97-425  and  have 
authority  over  the  spent  fuel  material, 
but  the  State  or  local  government  would 
define  and  control  the  onsite  area.  In 
Agreement  States,  the  State  agency  with 
regulatory  authority  will  fulfill  the  onsite 
response  role  normally  provided  by  the 
CFR  for  all  activities  that  the  State 
regulates. 

The  plan  is  designed  to  accomodate 
ell  types  of  peacetime  radiological 
emergencies.  However,  the  Federal 
response  to  different  types  of 
radiological  emergencies  under  the 
FRERP  will  differ  based  on  the  type  or 
amount  of  radioactive  material  involved, 
the  potential  for  public  impact,  the  size 
of  the  affected  area,  and  the  time 
available  to  respond. 

C.  Authorities 

The  following  are  the  authorities  for 
the  response  of  the  major  Federal 
agencies  participating  in  this  plan: 

•  The  Atomic  Energy  Act  of  1954,  as 
amended.  Pub.  L  83-703.  This  Act 
declares  that  the  use  of  nuclear 
materials  must  be  regulated  in  the 
national  interest  in  order  to  provide  for 
the  common  defense  and  security,  and 
to  protect  the  health  and  safety  of  the 
public. 

•  Executive  Order  12148.  July  20. 
1979.  This  Executive  Order  assigns  the 
Director,  FEMA,  the  responsibility  for 
establishing  Federal  policies  for.  and 
coordinating,  all  civil  defense  and  civil 
eaiergency  planning,  management, 
mitigation,  and  assistance  functions  of 
executive  agencies. 

•  Nuclear  Regulatory  Commission 
Appropriation  Authorization.  Pub.  L.  96- 
295,  June  30,  1980,  section  304.  This 
authorization  requires  the  President  to 


prepare  and  publish  a  National 
Contingency  Plan  to  provide  for 
expeditious,  efficient,  and  coordinated 
action  by  appropriate  Federal  agencies 
to  protect  the  public  health  and  safety  in 
case  of  accidents  at  commercial  nuclear 
power  plants. 

•  Executive  Order  12241.  September 
29,  19&).  This  Executive  Order  delegates 
to  the  Director,  FEMA,  the  responsibility 
for  publishing  the  National  Contingency 
Plan  for  accidents  at  nuclear  power 
facilities  and  requires  that  it  be 
published  from  time  to  time  in  the 
Federal  Register. 

•  44  CFR  Part  351.  March  11,  1982. 
This  regulation  establishes  the  Federal 
Radiological  Preparedness  Coordinating 
Committee,  the  parent  of  the 
Subcommittee  on  Federal  Response  that 
has  developed  this  plan.  It  also  assigns 
responsibility  to  the  Department  of 
Energy  for  the  development  of  the 
Federal  Radiological  Monitoring  and 
Assessment  Plan. 

Additional  authorities  for  other 
Federal  agencies  are  presented  in 
Section  IV. 

D.  Planning  Assumptions 

The  following  broad  assumptions  and 
policies  have  been  used  to  prepare  Part  I 
of  this  plan  and  to  develop  the 
Individual  agency  response  plans  and 
procedures  contained  in  Part  0. 

1.  Public  and  Private  Sector  Response 

The  owner  or  operator  of  an  affected 
nuclear  facihty  has  primary 
responsibility  for  actions  within  the 
boundaries  of  that  facility  for 
minimizing  the  radiological  hazard  to 
the  pubUc.  State  or  local  governments 
have  primary  responsibility  for 
determining  and  implementing  any 
measures  to  protect  life,  property,  and 
the  environment  in  any  areas  not  within 
the  boundaries  of  a  fixed  nuclear  facility 
or  otherwise  not  within  the  control  of  a 
Federal  agency.  For  example,  in  a 
transportation  accident  (other  than  one 
involving  nuclear  weapons)  the  State  or 
local  government  has  the  responsibility 
for  taking  emergency  actions  both  on 
site  and  off  site.  During  an  emergency, 
appropriate  Federal  resources  may  be 
used  to  support  State  and  local 
governments'  response  measures,  if 
requested.  Federal  agency  response 
plans  recognize  the  primacy  of  the 
response  roles  of  owners  or  operators 
end  State  and  local  governments. 

If  the  owner  or  operator  of  a 
radiological  activity  is  licensed  or 
regulated  by  a  State  agency  in  an 
"Agreement  State",  that  State  agency 
would  provide  onsite  monitoring, 
evaluation,  and  advice.  However,  the 
Federal  government  will  provide  any 


appropriate  support  requested  by  that 
State  agency  or  other  State  or  local 
agencies  with  jurisdiction. 

Certain  Federal  agencies  have  onsite 
response  roles  in  a  radiological 
emergency  when  a  Federal  agency 
owns,  authorizes,  or  regulates  a  faciUty 
or  radiological  activity  and  has  the 
authority  to  take  action  on  site.  That 
Federal  agency  is  primarily  responsible 
for  monitoring  the  owner  or  operator's 
activities  and  for  providing  needed 
assistance.  For  example,  in  the  case  of 
an  emergency  at  a  hcensed  commercial 
nuclear  power  plant,  the  Nuclear 
Regulatory  Commission  monitors  the 
situation,  evaluates  licensee  actions, 
and  advises  the  licensee,  as  appropriate, 
on  the  licensee's  elfforts  to  bring  the 
reactor  into  a  stable  condition  and 
minimize  the  offsite  radiological 
consequences. 

2.  Federal  Agency  Authorities 

Notwithstanding  the  primacy  of  the 
State  for  protecting  public  health  and 
safety  off  site,  some  Federal  agencies 
have  statutory  or  other  authorities  for 
responding  to  certain  situations 
affecting  public  health  and  safety 
without  a  State  request.  Section  IV  of 
this  plan  cites  those  relevant  legislative 
and  executive  authorities.  This  plan 
provides  a  framework  for  coordinating 
Federal  actions  within  those  authorities; 
it  does  not  create  any  new  authorities. 

3.  Basis  for  a  Federal  Response 

The  Federal  government  will  respond 
when:  (1)  A  state,  other  governmental 
entity  with  jurisdiction,  or  regulated 
entity  requests  Federal  support;  or.  (2) 
Federal  agencies  must  respond  to  meet 
their  statutory  responsibilities,  e.g., 
when  an  emergency  significantly  affects 
Federal  missions,  property,  or  resources. 
Any  Federal  response  will  be  closely 
coordinated  with  the  State  or  local 
governments  concerned. 

Responses  to  incidents  on  or  affecting 
Federal  lands  are  to  be  coordinated  with 
Federal  land  management  agencies  to 
ensure  that  response  activities  are 
consistent  with  Federal  statutes 
governing  the  use  and  occupancy  of 
these  lands.  In  addition.  Federally 
recognized  Indian  tribes  have  a  special 
relationship  with  the  United  States  of 
America,  and  Stale  and  local 
governments  m.v  h        limited  or  no 
authority  on  their  rn     -\    tions.  The 
Bureau  of  Indian  Ai: .    s  uf  the 
Department  of  Ine  1;       ior  (Dol)  is 
available  to  assist  otht.r  agencies  in 
consulting  with  these  tribes  about 
radiological  emergency  preparedness 
and  responses  to  incidents. 
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4.  Federal  Agency  Resource 
Commitments 

The  resources  of  the  Federal  agencies 
will  be  made  available  during 
radiological  assistance  operations, 
subject  to  prior  commitments  to  fulfill 
other  operational  requirements 
considered  essential  based  on  statutory 
responsibilities.  Agencies  committing 
resources  under  this  plan  do  so  with  the 
understanding  that  the  duration  of  the 
commitment  of  those  resources  will 
depend  on  the  nature  and  extent  of  the 
emergency,  h  is  further  understood  that 
subsequent  emergencies  that  are  niore 
serious  or  of  higher  priority  (such  as 
those  that  may  jeopardize  national 
security)  may  require  Federal  agencies 
to  reassess  fesources  previously 
committed  under  this  plan. 

5.  Protool  for  Federal  Assistance 
Requests  by  Owners  or  Operators 

The  owner  or  operator  of  a  facility  or 
radiological  activity,  either  private  or 
authorized  or  regulated  by  the  Federal 
government,  can  ask  for  assistance 
directly  from  the  appropriate  Federal 
agency.  The  State  or  local  governments, 
as  well  as  the  CFA  and  FEMA,  should 
be  informed  by  the  Federal  agency  first 
contacted  when  such  assistance  is 
requested. 

6.  Coordination  of  State  and  Local 
Assistance  Requests 

After  notification  of  a  radiological 
emergency  that  could  signficantly 
impact  the  public  health  and  safety,  and 
after  discussions  with  the  CFA.  or  upon 
a  direct  State  request  for  assistance, 
FEMA  will  designate  and  deploy  a 
Senior  FEMA  Official  (SFO)  to  provide  a 
single  point  of  contact,  as  required,  for 
State  and  local  assistance  requests. 
Where  possible,  the  SFO  will  co-locate 
with  the  State  representative  at  an 
offsite  location.  State  and  local 
government  requests  for  assistance  can 
also  be  made  directly  to  individual 
Federal  agencies.  Federal  agencies 
contacted  directly  will  inform  the  SFO. 
When  State  and  local  authorities  are 
unable  to  obtain  the  required  assistance, 
they  should  direct  requests  for  offsite 
Federal  assistance  to  the  SFO.  or.  in  the 
absence  of  such  a  designated  official,  to 
the  appropriate  FEMA  regional  office. 

The  Governor  of  the  a^ected  State 
will  be  advised  of  the  designation  of  the 
SFO  and  will  be  asked  to  designate  a 
State  representative  as  the  State 
Coordinating  Officer  (SCO)  to  provide  a 
principal  point  of  State  contact.  The 
SFO  will  promote  effective  operating 
relationships  among  Federal,  State, 
local,  volunteer,  and  private  agencies. 


7.  Federal  and  State  Communications 

Emergency  response  requires  a 
continuous  flow  of  information  among 
Federal  and  State  agencies  thoughout  an 
emergency.  This  plan  does  not  restrict 
this  flow.  However,  for  the  SFO  to 
coordinate  response  actions  and 
maintain  the  most  current  information, 
Federal  agencies  need  to  keep  the  SFO 
informed  of  their  major  response  efforts 
and  activities  that  might  impinge  on  the 
actions  of  other  agencies. 

8.  Federal  Referrals  of  State  and  Local 
Assistance  Requests 

State  and  local  authorities  will  be 
encouraged  to  coordinate  their  actions 
with  their  SCO.  Nevertheless,  some 
State  and  local  authorities  may  contact 
Federal  agencies  directly.  Accordingly, 
to  facilitate  such  contact,  Federal 
agency  response  plans  and  procedure 
have: 

a.  Described  the  individual  agencies' 
responsibilities  in  support  of  the  State. 
This  will  help  States  to  determine  the 
most  appropriate  Federal  agency  to 
contact  for  the  required  assistance. 
Particular  emphasis  has  been  given  to 
describing  responsibilities  that  are 
closely  related  to  those  of  other 
agencies. 

b.  Provided  for  referral  for  inquiries 
falling  within  another  agency's  area  of 
responsibility  to  the  appropriate  agency 
as  promptly  as  possible.  Whenever  a 
question  exists  as  to  the  appropriate 
agency  for  referral,  agencies  should 
direct  the  referral  to  the  SFO. 

9.  Coordination  Among  Federal 
Agencies 

Federal  agencies  should  coordinate 
their  actions  with  the  SFO.  In  addition, 
Federal  agencies  will  communicate 
freely  and  interact  directly  with  other 
Federal  agencies  as  required  during 
emergencies. 

10.  Public  Information  Coordmation 

Public  information  on  the 
consequences  of  an  emergency  must  be 
accurate,  timely,  and  easily  understood. 
Public  information  must  be  closely 
coordinated  with  State  apd  local 
officials  and  disseminated  to  the  public 
from  official  government  sources.  State 
officials  are  responsible  for  keeping 
their  populace  adequately  informed. 
Since  the  Federal  government's  role  is  to 
help  the  State,  the  public  information 
officers  of  the  responding  Federal 
agenices  will,  if  requested,  help  State 
information  officials  prepare  news 
releases  and  hold  press  conferences 
concerning  the  health  and  safety  of  the 
public. 


When  a  multi-agency  Federal 
response  to  an  emergency  ocours,  all 
Federal  public  information  releases  will 
be  coordinated  through  the  interagency 
public  information  organizations 
described  in  Section  U. 

Close  working  relationships  among 
the  public  information  officials  of 
Federal  agencies,  their  State  and  local 
counterparts,  and  the  owner  or  operator 
are  essential.  To  foster  close  working 
relationships  efforts  will  be  made  to  co- 
locate  Federal,  State,  local,  and  owner 
or  operator  public  information  officials 
at  a  Joint  Information  Center.  The 
Federal  government  will  coordinate 
with,  and  obtain  concurrence  as 
necessary  from,  the  appropriate  State  or 
local  officials  on  any  statements  to  the 
pubhc  that  bear  on  the  responsibility  of 
the  State. 

II.  Concept  of  Operations 

A.  Response  Overview  and  Summary 

The  CFA.  FEMA,  and  DoE  or  EPA 
each  has  a  specific  coordination 
fimction  in  relation  to  the  State  and  the 
owner  or  operator  of  the  radiological 
activity  as  summarized  In  Table  II-l. 
Other  Federal  officials  may  arrive  on  the 
scene  prior  to  the  arrival  of  the  CFA, 
FEMA,  and  DoE/EPA  and  act  under 
their  own  authorities  to  fulfill  their 
responsibilities.  During  that  brief  period, 
those  agencies  will  coordinate  their 
activities  among  themselves  and  with 
the  CFA.  FRMA,  and  DoE  as  soon  as 
they  arrive  concerning  the  status  of 
ongoing  response  efforts.  The  CFA, 
FEMA,  and  DoE  or  EPA  personnel  on 
the  scene  will  provide  their  regional  or 
headquarters  offices  with  all  relevant 
information  available. 

Table  11-1.— Response  Overview 
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Table  Ii-1  —Response  Overview— 
Continued 
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The  Department  of  Energy,  during  the 
initial  phases  of  the  emergency,  and  the 
EPA  thereafter,  will  work  with  the 
appropriate  State  and  local  agencies  to 
coordinate  offsite  radiological 
monitoring  and  assessment  activities. 
DoE  or  EPA  will  assess  monitoring  data 
and  present  them  to  the  CFA  and 
appropriate  State  agencies.  The  CFA 
will  use  this  information,  together  with 
its  assessment  of  the  current  condition 
and  prognosis  of  the  emergency  on  site, 
to  develop  or  evaluate  pubhc  protective 
action  recommendations. 

Federal  departments  and  agencies 
that  have  day-to-day  contacts  with  State 
counterparts  will  continue  to  use  these 
contacts  during  an  emergency.  FEMA 
will  be  informed  of  contacts  that  may 
impinge  on  the  actions  of  other  Federal 
agencies.  The  Department  of  Health  and 
Human  Services  (HHS),  EPA.  DoE,  and 
the  U.S.  Department  of  Agriculture 
(USDA).  in  coordination  with  the 
appropriate  State  agencies,  will  provide 
advice  to  the  CFA,  if  requested, 
concerning  possible  public  health 
impacts  and  associated  protective 
measures  for  mitigating  them.  The  CFA 
will  use  this  advice,  as  required,  to 
develop  a  coordinated  Federal  position 
on  recommendations  for  public 
protective  action. 

FEMA  will  remain  informed  of  onsite 
conditions  that  could  have  an  offsite 
impact,  through  the  CFA.  FEMA's 
overall  coordination  function  is  not 
intended  to  replace  or  supplant  existing 
liaison  and  communication  between 
Federal  agencies  and  their  State 
counterparts.  If  Federal  agencies  need 
assistance  in  exchanging  information,  or 
in  acquiring  or  releasing  public 
information,  FEMA  will  help  the 
agencies  accomphsh  these  tasks. 

A  CFA  role  will  be  assumed  by  a 
Federal  agency  in  accordance  with  the 
scheme  presented  in  Table  11-2  when  a 
significant  Federal  response  is 
appropriate.  Lesser  events  which  do  not 
warrant  such  a  response  are  not  covered 
by  the  FRERP.  Specifically,  a  CFA  role 
will  be  assumed  for  major  radiological 
emergencies  at  fixed  nuclear  facilities 
which  are  owned,  authorized,  or 
regulated  by  a  Federal  agency,  and  for 
major  transportation  accidents  involving 
shipments  by  or  for  DoD  or  DoE.  For 
major  transportation  accidents  involving 
nuclear  materials  other  than  DoD  or 
DoE  material,  no  Federal  agency  has  the 


authority  to  become  the  CFA.  In  these 
instances,  and  in  all  other  emergencies 
not  cited  above  which  require 
implementation  of  the  FRERP,  FEMA 
will  consult  with  other  appropriate 
Federal  agencies  regarding  the  CFA  role. 
The  result  of  such  consultation  will  be 
either  that  a  Federal  agency  assumes  the 
CFA  role,  or  that  a  decision  is  made  that 
the  CFA  role  is  not  appropriate. 
Whenever  it  is  determined  that  a  CFA  is 
not  appropriate,  FEMA  will  coordiaate 
the  Federal  response,  relying  on 
agencies  with  the  technical  expertise  to 
evaluate  the  situation  and  develop 
advice  for  State  and  local  governments. 

Table  11-2.— Identification  of  Cognizant 
Federal  Agencies  for  Radiological 
Emergencies 


Type  o«  emaraeney   |    Ownar  or  oparalor 


Fixed  nuctaar 
taciMy 

Do 


CoQnizani 
Fedefat  agency 


NRC-l«efWoa 


Do.. 


Dod  or  OoE.<Mvnad 

or  authonzaO 
Not  ladara»y 

owned. 

authonzad.  or 

kcanaad. 


NRC. 

DoD  or  DoE. 

raapacnvaty. 
Nona. 


Transponabor 

DoO  or  DoE 

DoO  or  DoE. 

reapectivaly 

tor  DoO  or  DoE) 

Tranaportatioo  laM 

Private.  State,  local. 

None 

oBier) 

or  Federal 

All  other 

do 

NRC.  DoO.  or 

emergencies 

DoE,  or 

None 

The  CFA,  in  conjunction  with  FEMA 
whenever  possible,  will  present  any 
Federal  recommendations  to  the  State  or 
other  appropriate  offsite  authority  with 
jurisdiction  for  implementing  or  relaxing 
protective  actions.  In  the  case  of  a  fixed 
nuclear  faciLty  licensed  by  the  NRC,  the 
Ucensee  is  responsible  for  developing 
appropriate  protective  action 
recommendations  and  promptly 
providing  those  recommendations  to 
State  and  local  authorities  without 
awaiting  NRC's  concurrence.  NRC.  in 
the  role  of  CFA.  will  evaluate  the 
licensee's  protective  action 
recommendations  as  time  permits,  and 
will  either  concur  in  them  or  suggest 
modifications,  as  appropriate.  FEMA  is 
then  responsible  for  promoting 
coordination  among  Federal  agencies 
providing  assistance  to  the  State  in 
implementing  those  recommendations  if 
such  assistance  is  requested  by  the 
State,  and  for  communicating  those 
recommendations  to  the  responding 
Federal  agencies. 

B.  Notificaton,  Activation,  Recovery, 
and  Deactivation 

The  headquarters  officials  of  FEMA 
and  each  CFA  will  follow  a  pre- 
estabUshed  iystem  for  notifying  all 
appropriate  Federal  agencies. 


1.  Notification 

The  owner  or  operator  of  the  facility 
or  radiological  activity  is  generally  the 
first  to  become  aware  of  a  radiological 
emergency,  and  is  responsible  for 
notifying  the  appropriate  State  and 
Federal  authorities. 

Subsequent  to  its  receipt  of  a 
notification  of  an  incident,  the  CFA  will 
notify  FEMA  headquarters  in 
Washington,  D,C.  by  contacting  the 
FEMA  Emergency  Information  and 
Coordination  Center  (EICC).  CFAs 
maintain  similar  emergency  operation 
centers  at  their  headquarters,  regional, 
or  field  offices. 

A  notification  should  include  a 
description  of  the  emergency  situation 
so  that  FEMA  can  carry  out  its  further 
notification  and  response  duties.  The 
CFA  will  provide  FEMA  with  a  general 
assessment  of  the  emergency  including 
location  and  nature  of  the  accident,  an 
assessment  of  the  severity  of  the 
problem  as  known,  a  description  of  the 
CFA's  response,  and  any  follow-on 
actions  anticipated  by  the  CFA- 

FEMA  will  verify  that  the  State  has 
been  notified  of  the  emergency  by 
contacting  the  State.  FEMA  and  the  CFA 
will  notify  other  appropriate  Federal 
agencies  of  the  emergency  in 
accordance  with  their  notification 
procedures,  pre-established  interagency 
agreements,  or  interagency  operational 
response  procedures.  If  no  Federal 
agency  has  the  authority  to  assume  the 
CFA  role.  FEMA  will  make  all 
notifications.  In  those  cases  where 
Federal  lands  could  be  affected.  FEMA 
will  notify  the  Federal  agency  with 
jurisdiction.  The  notifications  will 
incorporate  relevant  information 
exchanged  between  the  CFA,  if  any.  and 
FEMA.  Individual  agencies  should 
determine  their  specific  requirements  for 
subsequent  information,  whenever  those 
requirements  have  not  been  predefined 
with  the  CFA  or  FEMA. 

DoE  will  notify  Federal  agencies  with 
FRMAP  responsibilities  in  accordance 
with  agreed-upon  procedures.  Federal 
agencies  that  can  provide  radiological 
assistance  may  respond  upon  receiving 
a  direct  request  for  assistance  from  the 
State  or  owner  or  operator.  Federal 
agencies  so  contacted  will  inform  the 
DoE  as  soon  as  their  response  team 
arrives  at  the  scene. 

2.  Activation 

Upon  receipt  of  notification,  each 
agency  will  assess  the  need  to  initiate 
its  response.  The  response  decision  will 
be  based  on  the  situation  reported  and 
may  consist  of  several  steps: 
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•  Alerting  or  activating  appropriate 
Federal  agency  response  components; 

•  Determining  whether  State  or  local 
government  requests  for  assistance  have 
been  received  (where  appropriate); 

•  Activation  of  agency  emergency 
response  teams  and  their  deployment  to 
the  scene;  and 

•  Establishment  of  bases  of  operation 
at  the  scene  of  the  emergency  from 
which  to  carry  ou!  a  coordinated 
Federal  response. 

A  full-scale  Federal  response  begins 
with  the  execution  of  the  notification 
scheme  and  includes  all  the  above  four 
steps.  Since  meiny  emergencies  will  not 
require  a  full-scale  response,  the  Federal 
response  might  reach  only  the  first  or 
second  step.  When  the  Federal  response 
reaches  the  third  step.  FEMA  will  so 
notify  the  affected  State.  When  the  third 
or  fourth  step  is  reached,  an  SFO  may 
be  employed  to  establish  an  oifsite  base 
of  operation  for  coordinating  the  Federal 
response,  i.e.,  a  Federal  Response 
Center  (FRC).  The  FRC  will  be 
established  at  a  location  that  has  been 
pre-selected  together  with  the  State,  or 
otherwise  will  be  established  at  the  time 
of  the  emergency  at  a  location  identified 
in  conjunction  wnth  the  State.  A  Federal 
Radiological  Monitoring  and 
Assessment  Center  [FRMAC)  will  be 
established  by  DoE,  usually  at  a  nearby 
airport,  in  a  similar  manner.  The  CFA.  if 
any,  will  establish  a  local  base  of 
operations.  FEMA,  the  CFA,  and  DoE 
will  exchange  haison  representatives  to 
ensure  that  activities  at  the  various 
centers  are  coordinated. 

As  a  result  of  notification  of  a 
radiological  emergency,  and  after 
discussions  with  the  CFA,  FEMA  may 
activate  its  headquarters  Emergency 
Support  Team.  As  soon  as  an 
Emergency  Support  Team  is  activated, 
FEMA  will  begin  its  coordinating 
activities.  Prior  to  the  arrival  of  the  SFO 
or  Deputy  SFO  PSFO)  at  the  scene. 
FEMA  will  rely  on  the  Cognizant 
Federal  Agency  Official  (CFAO),  if  at 
the  scene,  as  the  point  of  contact 
concerning  Federal  activities  at  the 
scene. 

If  an  agency  decides  to  initiate  its 
response,  that  decision  will  be 
communicated  to  FEMA  and  will 
include:  (1)  The  name  and  location  of 
the  lead  agency  official  if  one  is 
designated;  (2)  the  telephone  number  at 
which  he/she  can  be  contacted  at 
headquarters  or  at  the  scene;  (3)  if 
appropriate,  the  primary  official  to 
deploy  to  the  scene  and  his/her 
esfiftiated  time  of  arrival  at  the 
emergency  site;  and  (4)  intended 
location  at  the  scene.  Similarly,  FEMA 
will  provide  each  Federal  agency  with 
the  same  information  when  FEMA 


designates  its  SFO.  FEMA  will  keep 
Federal  agencies  informed  of  the  status 
of  Federal  agencies'  response  actions. 

Because  of  its  singular  responsibility 
for  Federal  support  on  site,  the  CFA  will 
determine  and  implement  an  efficient 
means  for  coordinating  Federal  support 
on  site  with  Federal  response  activities 
o'T  site. 

a.  Depioyment  of  Emergency 
Rpsponse  Teams.  Agency  plans  and 
procedures  describe  response  team 
deployment  and  establishment  of  bases 
of  operations  at  the  scene.  Ideally,  the 
SFO  and  staff,  other  Federal  agency 
response  teams,  and  State  agency 
respresentatives  would  be  co-located  at 
the  scene.  Accordingly,  FEJSiA  and  CFA 
site-specific  emergency  plans  and 
procedures  should  be  developed 
individually  to  accommodate  State 
operations. 

Some  Federal  agencies  may 
immediately  deploy  their  teams  to  the 
scene  of  the  emergency  to  fulfill 
statutory  responsibilities.  This  plan  is 
not  intended  to  restrict  such  activities; 
however,  when  the  SFO  arrives  at  the 
scene,  the  agencies  that  have  already 
responded  will  inform  the  SFO  of  the 
offsite  actions  they  have  taken. 

b.  SFO  Designation  and  DepioymenL 
Upon  activation.  FEMA  may  deploy  an 
Emergency  Response  Team  (ERT) 
headed  by  an  SFO.  The  SFO,  once  at  the 
scene,  will  be  supported  by  an 
Emergency  Support  Team  at  FEMA 
headquarters  and  the  KRT.  Prior  to  tiiis 
deployment,  FEMA  will  inform  the 
affected  State  aiui  the  CFA  of  the 
planned  FEMA  response.  FEMA  will 
also  notify  the  other  agencies  of  its  ERT 
deployment  and  activities. 

Upon  arrival  at  the  scene,  the  SFO,  or 
the  DSFO  if  the  SFO  so  authorizes,  will 
establish  an  offsite  base  of  operations, 
i.e.,  the  Federal  Response  C«iter.  for 
promoting  coordination  of  the  Federal 
response.  The  Deputy  SFO.  who  leads 
the  regional  component,  is  likely  to 
arrive  at  the  scene  prior  to  the  arrival  of 
the  headquarters  component  and  may 
have  initial  responsibility  for 
establishing  and  operating  the  FRC  until 
the  SFO  arrives. 

The  SFO  will  inform  other  Federal 
agencies  at  the  emergency  scene  of  the 
establishment  of  the  FRC  and  request 
that  they  provide  representation  to  it. 
The  SFO  will  establish  contact  with  the 
CFA  or  responsible  State  agency  to 
determine  the  status  of  oneite  response 
efforts.  As  soon  as  the  SFO  or  DSFO 
arrives  at  the  scene  and  contacts  the 
CFA,  the  SFO  (or  DSFO)  will  serve  as 
the  focal  point  for  promoting  the 
coordination  of  the  Federal  response  at 
the  scene.  The  SFO  and  the  CFAO  will 
work  together  directly  and  through  their 


representatives  at  the  scene  to  ensure 
that  each  has  an  accurate  understanding 
of  the  situation  throughout  the 
emergency. 

3.  Recovery  and  Response  Deactivation 

Prior  to  the  deactivation  of  the 
Federal  response,  the  Federal 
government  may  assist  the  State  in 
developing  its  offsite  recovery  prfan. 
Recovery  plamnng  will  be  initiated  at 
the  request  of  the  State  but  generally 
after  the  cause  of  the  emergency  has 
been  brought  under  control  and 
immediate  public  health  and  safety  and 
property  protective  actions  have  been 
accomplished  The  SFO  will  coordinate 
Federal  assistance  to  tlie  State  in 

recovery  planning 

After  the  conditiaiis  on  site  have 
stabilized  and  the  oBaUa  cootaBinatian 
has  been  characterised  and  its  extant 
determined,  a  CFA  may  or  may  not  be 
needed.  The  agency  that  pacforaHd  the 
CFA  role  may  decide  t»  daaetivale  its 
position  as  a  CFA  aad  ioan  pri— tiiy 
on  the  racoverji  effort  on  site.  The  CFA 
will  diwraiss  this  deactivation  with  the 
SFO  and  determine  a  mutually 
agreeable  time  to  impiemeBt  the 
deactivation.  However,  the  agency  that 
served  as  CFA  will  continae  to  be 
available  te  provide  required  asaivtaiice 
to  the  State,  in  coordiiiatien  with  FEMA. 

Each  agency  will  cfiscontinue 
response  operations  i^en  advised  by 
the  State  that  aaaistanee  is  no  longer 
required  or  v^en  its  statvtory 
responsibilities  or  response  raies  have 
been  fulfilled.  Prior  to  discontinuing  its 
response  operation,  each  agency  wlH 
discuss  its  intent  to  do  so  with  die  CFA. 
FEMA.  and  with  DoE  or  EPA  if  that 
agency  is  providing  radiological  support 
under  the  FRMAP. 

C.  Generai  Response  Rotes  ofPrincipa/ 
Agenciee  and  Officiah 

General  Response  roles  are  thosa  that 
are  independent  of  the  causa,  type,  or 
location  of  the  radiological  emergency. 

1  Role  of  the  Cognizant  Federal  Agency 

The  CFA  is  the  Federal  agency  that 
owns,  audiorizes,  regulates,  or  is 
otherwise  deemed  responsible  for  the 
facihty  or  radiological  activity  caosiag 
the  emergency,  and  that  has  authority  to 
take  action  on  site.  When  it  is  necessary 
for  a  Fedecai  agency  to  aeaome  the  CFA 
role,  and  to  d^loy  to  the  site,  the  CFA 
will  manage  all  Fedeial  actions  onsite. 
develop  or  evaluate  offsite  protective 
action  and  reentry  raoemmendations, 
and  he^  te  mqileiBent  those  actions  if 
requested  by  the  State  and  If  the  CFA's 
resources  permit 


f 
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Consistent  with  this  role,  the  CFA  has 
four  general  responsibilities: 
•    •  Receive  notification  of  the 
emergency,  initiate  the  CFA  response, 
and  notify  appropriate  Federal,  State, 
and  local  agencies; 

•  Manage  Federal  response  actions 
on  site  and  coordinate  these  actions,  as 
necessary,  with  the  SFO  and  monitoring 
activities  off  site: 

•  Assess  owner  or  operator.  State,  or 
locally  recommended  protective  action 
measures  and/or  develop  Federal 
recommendations  for  protective  action 
and  re-entry;  help  State  and  local 
authorities  as  resources  permit;  and 

•  Serve  as  the  primary  Federal  source 
for  information  of  a  technical  nature 
regarding  the  onsite  emergency 
conditions  and  the  potential  or  actual 
offsite  radiological  ejects. 

Each  of  these  responsibilities  is 
outlined  in  more  detail  below: 

a  Receive  Notification  of  the 
Emergency.  Initiate  the  CFA  Response, 
and  Notify  Appropriate  Federal 
Agencies.  (1)  Receive  notiHcation  of  the 
emergency  from  the  owner  or  operator 
of  the  facility  or  radiological  activity 
causing  the  emergency,  or  from  State  or 
local  authorities,  and  determine  the 
significance  of  the  emergency  and  the 
appropriate  CFA  response  to  it. 

(2)  Notify  FEMA  and  DoE  of  the 
emergency;  include  in  the  notification 
the  CFA's  activation  mode  and  actions, 
a  general  assessment  of  the  emergency, 
and  any  necessary  background 
information.  Discuss  with  FEMA  the 
need  to  deploy  a  SFO  and  Emergency 
Response  Team. 

(3)  Deploy  a  CFA  team  to  the  site, 
when  appropriate. 

b.  Manage  Federal  Response  Actions 
Onsite  and  Coordinate  these  Actions,  as 
Necessary.  With  the  SFO  and 
Monitoring  Activities  Offsite.  (1) 
Designate  a  lead  CFAO  at  the  site  of  the 
emergency  who  will  coordinate  with  the 
SFO,  as  necessary,  on  any  onsite 
Federal  actions  that  may  have 
significant  impacts  off  site. 

(2)  Establish  appropriate  bases  of 
operation  to  oversee  the  onsite 
response,  monitor  owner  or  operator 
activities,  provide  technical  support  to 
the  owner  or  operator  if  requested,  and 
serve  as  the  principal  source  of 
information  about  onsite  conditions  for 
the  Federal  government. 

(3)  Manage  the  onsite  Federal 
response  to  the  emergency,  including  an 
assessment  of  the  conditions  on  site  and 
the  means  for  mitigating  their 
consequences  off  site. 

(4)  Keep  other  agencies  informed  of 
conditions  and  Federal  actions  on  site. 

(5)  Serve  as  a  point  of  contact 
concerning  Federal  activities  at  the 


scene  when  the  CFAO  arrives  at  the 
scene  prior  to  the  SFO  or  his  designee. 
During  this  interim  period,  the  CFA  will 
keep  FEMA  informed  of  Federal 
activities  at  ttie  scene. 

(8)  Prepare  the  section  of  the  White 
House  Executive  Summary  dealing  with 
onsite  related  conditions  and  their 
actual  or  potential  offsite  radiological 
impacts  and  provide  this  section  to 
FEMA. 

c.  Assess  Owner  or  Operator,  State  or 
Locally  Recommended  Protective 
Action  Measures  and /or  Develop 
Federal  Recommendations  for 
Protective  Action  and  Re-entry:  Help 
State  and  Local  Authorities  as 
Resources  Permit.  One  of  the  prima  Iry 
areas  where  the  Federal  government 
may  be  able  to  assist  State  and  local 
governments  is  in  advising  them  on 
initial  protective  action 
recommendations  (PARs),'  and  other 
protective  measures  and  reentry 
recommendations  (RERs)  *  for  the  pubhc 
that  may  be  developed  by  the  owner  or 
operator,  or  State  or  local  authorities.  In 
providing  such  advice,  the  CFA  will  use, 
to  the  extent  applicable,  appropriate 
advice  and  input  from  other  Federal 
agencies  with  technical  expertise  on 
those  matters.  FEMA,  upon  request,  will 
assist  the  CFA  as  required  in  developing 
such  advice. 

Whenever  possible,  the  CFA  will 
coordinate  its  presentation  of  the 
Federal  evaluation  of  PARs  with  FEMA 
either  prior  to,  or  at  the  time  of.  their 
presentation  to  the  State  or  other  offsite 
authorities.  When  imminent  peril 
threatens  the  public  health  and  safety, 
the  CFA  will  present  the  evaluation  of 
PARs  directly  to  the  State  or  other 
offsite  authorities  without  having  to 
coordinate  with  any  other  Federal 
agency.  With  regard  to  developing  or 
evaluating  RERs,  the  CFA  will  keep 
FEMA  informed  of  their  development  or 
evaluation  and  coordinate  presentation 
of  such  advice  to  the  State  with  FEMA. 
More  specifically,  the  CFA's 
responsibilities  related  to  PAR  and  RER 
development  or  evaluation,  and 
presentation  are: 

(1)  Serve,  as  a  point  of  contact  for 
State  and  local  government  technical 
information  and,  as  required,  for 
technical  assistance  requests. 

(2)  Provide  staff  liaison 
representatives  to  State  authorities  and 
the  SFO,  to  help  interpret  the  technical 
aspects  of  the  emergency  on  site  and  its 


'  The  development  or  evaluation  of  protective 
action  recommendationg  will  take  into 
consideraioin  Protective  Action  Guides  (PAGb) 
issued  by  appropriate  Federal  and  State  agencies. 
See  Appendix  B  for  definitions  of  protective  action 
recommendation*  and  protective  action  guides. 

'See  Appendix  fl  for  definition. 


potential  or  real  offsite  radiological 
consequences. 

(3)  Work  with  DoE  in  its  efforts  to 
provide  offsite  monitoring  data  and 
assessments  to  appropriate  State  and 
Federal  agencies. 

(4)  Prepare  a  coordinated  Federal 
position  on  PARs  whenever  possible. 
Consult  with  HHS.  DoE,  EPA.  USDA. 
and  other  Federal  agencies  as  required. 

(5)  When  appropriate,  present  the 
Federal  assessment  of  PARs,  in 
conjunction  with  FEMA.  to  the  State  or 
other  offsite  authorities. 

(6)  Develop  or  evaluate  RERs  to 
protect  the  public  and  present  such 
advice,  in  conjunction  writh  the  SFO,  to 
the  State. 

(7)  Help  State  and  local  government 
agencies  implement  protective  actions, 
as  required,  when  the  CFA  has  available 
resources  to  help  provide  the  needed 
assistance. 

d.  Serve  as  the  Primary  Source  for 
Technical  Information  Regarding  the 
Emergency  Conditions  Onsite  and  the 
Potential  or  Real  Offsite  Radiological 
Effects.  (1)  Make  an  initial  report  to  the 
W^ite  House  Situation  Room  covering,  if 
possible,  the  condition  of  the 
radiological  activity  causing  the 
emergency  and  the  actual  or  potential 
offsite  radiological  impact.  After  the 
initial  report  prepare  the  section  of 
FEMA's  report  dealing  with  onsite 
conditions  and  their  actual  or  potential 
impact  off  site. 

(2)  Review  and  concur  in  the  release 
of  all  Federally  generated  information 
related  to  the  onsite  conditions  find 
remain  informed  of  all  information 
related  to  offsite  radiological  effects. 
Where  possible,  the  CFA  should  review 
Federally  provided  offsite  radiological 
data  before  release. 

(3)  Assist  the  State  Public  Information 
Officer  in  developing  coordinated  pubUc 
information  releases. 

(4)  Protect  national  security  by 
classifying  sensitive  technical 
information  in  a  nuclear  weapon 
accident  or  weapon-significant  incident. 

2.  Role  of  the  Federal  Emergency 
Management  Agency 

FEMA's  primary  responsibilities  in  the 
Federal  response  are  to  immediately 
notify  participating  Federal  agencies  '  of 
the  emergency  and  to  serve  as  a  focal 
point  for  coordinating  Federal  response 
activities  at  the  national  level  and  at  the 
scene  of  the  emergency.  The  Director  of 
FEMA  will  designate  and  deploy  the 


•Except  the  CFA  (which  is  notified  directly  by  the 
owner  or  operator)  and  DoE  (which  ii  notified  by 
the  CFA  or  the  owner  or  operator  or  the  State). 
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SPO  for  coordinating  Federal  response 
activities  at  the  scene  of  the  emergency. 

a.  Emergency  Support  Team  Role. 
Through  its  Emergency  Support  Team  at 
headquarters,  FEMA  will: 

(1)  Notify  participating  agencies  of  the 
emergency  situation  and  supply 
information  they  need  to  take 
appropriate  actions. 

(2)  Coordinate  Federal  response 
activities  at  the  national  level. 

(3)  Receive  information  at  the 
Emergency  Information  and 
Coordination  Center  (EICC)  from  the 
CFA  headquarters  or  from  other  public 
and  private  organizations  about  the 
impact  of  the  emergency  and  the 
organizations'  response. 

(4)  Prepare  periodic  reports  on  the 
Federal  response  for  the  White  House. 

(5)  Provide  staff  support  and  other 
resources  to  the  SFO  as  required. 

b.  Emergency  Response  Team  Role. 
At  the  scene  of  the  Emergency,  the 
FEMA  response  is  carried  out  through 
its  Emergency  Response  Team,  headed 
by  the  SFO.  The  SFO  coordinates 
Federal  activities  with  State  offsite 
activities  and  promotes  the  coordination 
of  Federal  actions,  information,  and 
reconmiendations.  Free  interaction 
among  Federal,  State,  and  local  agencies 
is  encouraged.  The  SFO  can  facilitate 
information  flow  among  all  response 
elements  and  help  direct  Federal 
resources  to  the  appropriate  State  and 
local  government  agencies.  The  SFO  will 
not  intervene  in  the  relationships  and 
communication  channels  that  already 
exist  between  Federal  and  State 
agencies;  rather,  the  SFO  provides  an 
additional  means  for  facilitating 
Federal-State  interactions. 

Through  the  SFO,  FEMA  carries  out 
three  major  responsibihties: 

•  Promote  coordination  among 
Federal  agencies  and  their  interactions 
with  the  State,  including,  in  conjunction 
with  the  CFA,  the  provision  of  Federally 
developed  or  evaluated  PARs  and  RERs 
to  the  State  or  other  appropriate  offsite 
authorities  responsible  for  implementing 
those  recommendations; 

•  Coordinate  offsite  activities  with 
onsite  response  activities  of  Federal  or 
State  agencies;  and 

•  Serve  as  an  information  source  on 
the  status  of  the  overall  Federal 
response  effort.  (The  public  information 
function  is  described  in  Section  II.D.) 

Each  of  these  responsibilities  is 
outlined  below: 

(a)  Promote  Coordination  Among 
Federal  Agencies  and  Their  Interactions 
With  the  State.  (1)  Promote  coordination 
of  the  provision  of  offsite  assistance  to 
appropriate  State  and  local  government 
agencies  by  the  Federal  agencies, 
including  medical  care,  food,  potable 


water,  shelter,  clothing,  transportation, 
security,  and  any  other  assistance 
needed  to  protect  the  public  health  and 
safety.  This  coordination  function  is  to 
be  performed  in  addition  to,  and  does 
not  supplant,  the  specific  coordination 
functions  assigned  to  other  Federal 
agencies  as  part  of  their  normal 
responsibility  to  provide  these 
specialized  forms  of  assistance. 

(2)  Maintain  a  continuous  overview  of 
the  total  Federal  response  effort  to 
ensure  that  no  necessary  actions  are 
omitted  and  no  unnecessary  duplication 
occurs;  any  omissions  or  duplications 
will  be  brought  to  the  attention  of  the 
agencies  concerned. 

(3)  Establish  the  Federal  Response 
Center  as  a  base  of  operations  at  an 
offsite  location  identified  in  conjunction 
with  the  State.  The  Federal  Response 
Center  serves  as  a  focal  point  for 
Federal  response  team  interactions  with 
the  State. 

(4)  Provide  a  principal  point  of  contact 
for  requests  for  Federal  assistance  by 
State  or  local  governments. 

(5)  Refer  all  State  and  local  requests 
to  the  most  appropriate  Federal  agency. 

(6)  Refer  all  Federal  agencies  to 
appropriate  points  of  contact  in  State  or 
local  governments. 

[7]  Provide  information  to  the  State  or 
local  governments  concerning  the  status 
of  their  assistance  requests. 

(8)  Maintain  contact  with  DoE  or  EPA 
to  ensure  that  the  offsite  Federal 
radiological  monitoring  cmd  assessment 
effort  is  coordinated  with  other  offsite 
Federal  assistance  to  the  State. 

(9)  Facilitate  the  exchange  of  all  other 
information  among  Federal  agencies. 

(10)  Make  requests  for  additional 
Federal  resources  that  cannot  be 
acquired  by  Federal  agencies  at  the 
scene. 

(11)  Refer  all  interagency  policy  issues 
and  interagency  operational  problems 
that  cannot  be  resolved  at  the  scene  to 
FEMA  headquarters  for  resolntion  with 
Federal  agencies  at  the  national  level. 

(12)  Promote  the  provision  of 
information  from  Federal  agencies  to  the 
State  regarding  actions  taken  or 
anticipated  by  them. 

(13)  Promote  the  coordination  of  all 
formal  recommendations  and  guidance 
from  Federal  agencies  before  they  are 
presented  to  the  State. 

(b)  Coordinate  the  Federal  Offsite 
Response  With  the  Federal  or  State 
Onsite  Response  (1 )  Promote  the 
coordination  of  the  Federal  offsite 
response  with  the  Federal  or  State  onsite 
response  so  that  any  Federal  actions  off 
site  are  taken  with  knowledge  of  curren* 
or  anticipated  actions  on  site. 


(2)  Assist  and  support  the  CPA,  if  any, 
with  obtainig  needed  logiatieel  iiiinmii 
thniu^  other  Fedenl  ageadee  aa 
required. 

(3)  Aflsist  dae  CFA.  as  reqeired.  in  its 
development  or  evaluation  of  PARs  and 
RERs  inchiding  the  provision  of  needed 
information  to  or  from  other  Federal 
agencies  having  the  required  expertise. 

(4)  Ensure  that  the  CFA  is  iafonaed  of 
the  capabilities  and  resources  of  offsite 
Federal  agencies  fer  asaietuig  with  the 
implementation  of  Federal  developed  or 
evaluated  PARs  and  RERs  by  the  State 
or  other  offsite  authorities. 

(5)  Assist  the  CFA,  and  DoE  or  EPA  in 
their  roles  as  FRMAP  coordinators,  in 
disseminating  information  to,  and 
obtaining  information  from,  other 
Federal  agencies.  Facilitate  the 
exchange  of  ail  other  information  among 
Federal  agencies. 

(6)  Participate  in  the  presentation  of  a 
Federally  coordinated  assessment  of 
PARs  amd  RERs  to  the  State  or  other 
responsible  offsite  authorities 
inconjunction  with  the  CFAO.  When  the 
public  health  and  safety  are  i»  imminent 
peril  the  CFAO  will  present  PARs 
without  constdtation  with  the  SFO  or 
other  Federal  agencies, 

(c)  Serve  aa  an  Information  Scarce  far 
the  Total  Federal  Response.  [1]  The 
SFO,  in  coordination  with  the  CFA,  will 
maintain  an  executive  level  summary  of 
the  total  Federal  response  aiKi  will 
provide  the  FEMA  Director  with 
information,  on  a  regular  basis,  on  the 
status  of  the  response  that  is 
appropriatre  for  the  FEMA  Director's 
overall  executive  summary  to  the 
President.  Similarly,  the  FEMA  Director 
will  keep  the  White  House  Situation 
Room  advised  daily  of  continuing 
response  activities.  This  FEMA  activity 
does  not  preclude  the  White  House  from 
contacting  any  agency  for  information, 
nor  does  it  restrict  an  agency  from 
responding  to  White  House  request.  The 
CFA  will  remain  the  source  for  technical 
information  on  the  emergency,  i.e.,  the 
onsite  conditions  and  tiie  potential  or 
real  offsite  radiological  impacts,  and 
will  provide  this  teclmical  infonnetien 
to  FEMA  for  inclusion  in  its  summary. 

(2)  Provide  pertinent  information  to 
the  Members  of  Congress  and  their 
staffs  making  inquiries  at  the  scene, 
coordinating  as  necessary  with  the  CFA 
and  other  Federal  agencies.  FEMA  and 
the  CFA  will  each  be  responsible  for 
keeping  their  respective  Congressional 
Committees  informed  and  will 
coordinate  this  with  each  other. 


I 
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3.  Role  of  DoE  and  EPA 

The  Department  of  Energy  *  and  the 
Environmental  Protection  Agency  have 
a  major  role  in  the  Federal  response  by 
coordinating  Federal  radiological 
monitoring  and  assessment  activities. 
There  are  three  responsibilities 
involved,  which  initially  fall  to  OoE. 
They  are: 

•  Coordinate  the  offsite  radiological 
monitoring,  assessment,  evaluation,  and 
reporting  of  all  Federal  agencies  during 
the  initial  phases  of  the  emergency, 
including  notification  of  Federal 
agencies  in  accordance  with  the 
provisions  of  the  FRMAP; 

•  Maintain  liaison  and  a  common  set 
of  offsite  radiological  monitoring  data 
with  the  facility  owner  or  operator  and 
State  and  local  agencies  with  similar 
responsibilities;  and 

•  Provide  all  monitoring  data, 
assessments,  and  related  evaluations  to 
the  CFA  and  State  and  assist  the  CFA  in 
development  of  protective  action 
recommendations  and  other  measures  to 
protect  the  public,  as  required.  Where 
possible,  the  CFA  should  review  the 
FRMAC  monitoring  data  before  release. 

After  the  initial  phases  of  the 
emergecy.  DoE  will  transfer  these  offsite 
coordination  responsibilities  to  EPA  at  a 
mutually  agreeable  time.  EPA  will 
assume  the  lead  agency  responsibility 
for  coordinating  the  intermediate  and 
long-term  offsite  radiation  monitoring 
activities  after  receiving  adequate 
assurance  from  the  Department  of 
Energy  and  other  Federal  agencies  that 
they  will  commit  the  required  resources, 
personnel,  and  funds  for  the  duration  of 
the  Federal  response  effort. 

D.  Public  Information  and 
Congressional  Relations 

This  section  describes  the 
responsibilities  for  Federal  agency 
public  information  and  Congressional 
relations  that  will  be  implemented  under 
this  plan.  Provision  of  accurate, 
consistent  well  coordinated  information 
to  the  pubhc  and  to  the  Congress  is 
recognized  as  to  be  of  utmost 
importance. 

1.  General  Public  Information 
Responsibilities 

The  major  roles  and  responsibilities 
for  public  infonnation  release  during  a 
radiological  emergencv  are  as  follows. 

a.  Facility  or  Radiological  Activity 
Owners  or  Operators  are  responsible  for 
information  concerning  onsite  status 
and  conditions. 


'DoE  would  aUo  lerve  m  the  CTA  if  the 
emergency  involved  DoE  owned  or  authorized 
nuclear  facilitiee,  or  redioectlve  meteriali  (including 
nuclear  weapon*  and  spent  nuclear  fuel  in  DoB 
custody). 


b.  The  State  is  responsible  for 
releasing  infonnation  relating  to  the 
impact  of  the  emergency  on  the  health 
and  safety  of  its  citizens  and  relating  to 
its  emergency  response  operations. 

c  The  CFA.  if  any.  through  the 
CFAO's  Public  Information  Officer 
(PIO),  and  in  close  coordination  with  the 
owner  or  operator,  and  the  State,  is 
responsible  for  information  related  to  (a) 
the  onsite  conditions  of  the  radiological 
activity  and  (b)  the  offsite  radiological 
effects.  The  CFA  is  responsible  for  the 
security  classification  of  all  onsite 
information  in  accidents  or  significant 
incidents  involving  nuclear  weapons. 

d.  Each  Federal  agency  is  responsible 
for  the  preparation  of  public  information 
released  related  to  its  own  response 
activities.  Prior  to  release,  information 
will  be  coordinated  through  the  public 
information  organizations  described  in 
the  remainder  of  this  section. 

e.  FEMA,  through  the  SFO's  PIO,  will 
work  with  the  CFAO's  PIO  to  promote 
coordination  among  all  Federal  agencies 
regarding  public  information  generated 
by  them  and  to  promote  the 
coordination  of  press  release  with  the 
State.  Coordination  does  not  mean  that 
the  language  of  all  releases  must  be 
approved  by  the  SFO  and  CFAO  PIOs, 
but  rather  that  the  information  content 
is  to  be  reviewed  by  them  prior  to 
release  to  ensure  its  consistency  with 
the  total  infonnation  available.  In  cases 
when  the  public  helath  and  safety  are  in 
imminent  peril,  the  CFAO's  PIO  may 
review  and  release  public  information 
independently.  The  SFO's  PIO  will 
assume  responsibility  from  the  CFAO's 
PIO  at  a  mutually  agreeable  time  when 
recovery  efforts  are  initiated  by  the 
State  or  other  appropriate  offsite 
authority.  When  no  Federal  agency 
assumes  the  CFA  role,  the  SFO's  PIO 
will  coordinate  Federally  generated 
public  information. 

2.  Coordinated  Release  of  Public 
Information  at  die  Scene  of  the 
Emergency 

Upon  arrival  at  the  emergency  scene. 
the  CFAO's  PIO  or,  if  none,  the  SFO's 
PIO.  will  ensure  the  establishment  of 
Federal  public  information  operations  at 
the  Joint  Information  Center  (JIC)  in 
cooperation  with  the  owner  or 
operator's  pre-established  information 
center,  or  separately,  if  necessary.  Most 
nuclear  power  plant  owners  or 
operators  have  designated  JIC  locations 
and  have  made  arrangements  to 
estabhsh  and  operate  these  centers  in 
an  emergency.  The  JIC  at  the  scene  of 
the  emergency  will  provide  the  pubhc 
and  the  media  with  adequate,  accurate, 
and  timely  public  information  regarding 
a  radiological  emergency.  Efforts  will  be 


made  to  colocate  all  Federal  State,  local 
and  owner  or  operator  public 
information  officials  in  the  JIC. 
However,  if  space  Umitations  at  a 
nuclear  power  plant's  designated 
information  center  preclude  its  use  as  a 
JIC  and/or  if  the  State  designates 
another  location  for  its  pubUc 
information  activities,  special  efforts 
will  be  necessary  to  maintain  close 
coordination  between  the  Federal  JIC 
and  these  other  press  centers.  If  the 
Federal  PIOs  and  the  State  PIOs  cannot 
co-locate  at  the  JIC,  FEMA  will  notify 
the  State  when  and  where  the  Federal 
JIC  has  been  established. 

Whenever  practical,  the  establishment 
of  Federal  operations  at  the  JIC  will  be 
undertaken  by  the  CFA  in  coordination 
with  FEMA.  other  appropriate  Federal 
agencies,  and  State  and  local 
authorities.  If  FEMA's  PIO  or  any  other 
participating  agency's  PIO  arrives  at  the 
scene  of  the  emergency  before  the 
CFAO.  the  FEMA  PIO  or  another 
agency's  PIO  may  establish  and  manage 
Federal  operations  at  the  JIC  until  the 
CFAO  arrives.  Upon  arrival,  the  CFAO 
or  his/her  PIO  shall  assume  primary 
responsibility  for  Federal  operations  at 
the  JIC.  If  there  is  no  CFAO  for  the 
emergency,  the  SFO's  PIO  shall  assume 
primary  responsibility  for  Federal 
operations  at  the  JIC.  When  there  is  a 
CFAO.  the  SFO's  PIO  will  assume 
responsibility  for  coordinating  Federal 
public  information  at  the  JIC  from  the 
CFAO's  PIO  at  a  mutually  agreeable 
time.  FEMA  PIOs  at  the  scene  will 
provide  support  to  the  CFA  during  the 
period  that  the  CFA  has  Federal 
operational  responsibility  for  the  JIC. 
FEMA's  support  will  include 
coordinating  public  information 
activities  of  other  Federal.  State,  or 
volimteer  agencies  at  the  scene  but  not 
located  at  the  JIC  with  which  FEMA  has 
a  pre-established  relationship. 

3.  Coordinated  Release  of  Public 
Infonnation  at  the  Headquarters  Level 

For  some  emergency  situations  it  may 
be  necessary  to  release  public 
information  prior  to  the  establishment  of 
Federal  operations  at  the  JIC.  When  this 
is  the  case.  Federal  agencies  must 
coordinate  the  release  of  public 
information  through  their  headquarters 
with  the  CFA  headquarters  PIO.  The 
CFA  headquarters  PIO  serves  as  the 
single  point  of  contact  at  the  national 
headquarters  level  for  all  Federal 
agency  PIOs  as  well  as  for  the  media. 
The  CFA  headquarters  PIO.  in 
conjunction  with  FEMA  headquarters. 
will  establish  procedures  for 
coordinating  the  release  of  Federal 
public  information  with  the  State  prior 
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to  release  to  the  media.  If  no  Federal 
agency  assumes  the  CFA  role  for  the 
emergency,  than  the  FEMA 
headquarters  PIO  will  coordinate 
Federal  public  information  as  described 
above. 

Prior  to  the  establishment  of  Federal 
operations  at  the  {IC,  Federal  agencies 
will  coordinate  releases  of  public 
information  both  at  the  regional  level 
and  near  the  site  of  the  emergency 
through  their  Washington,  D.C. 
headquarters  offices. 

The  agency  headquarters  points  of 
contact  for  public  information  will 
continue  to  operate  throughout  the 
emergency,  but  once  the  JIC  is 
established  all  Washington-based 
im'ormation  must  be  coordinated 
through  the  JIC  prior  to  release.  The 
Washington  centers  may.  however, 
handle  overflow  news  media  inquiries 
and  serve  as  a  platform  for  carefully 
selected,  Washington-based  specialists 
to  supply  background  information,  as 
required. 

4.  Coordinated  Release  of  Information  to 
Congress 

Responses  to  Congressional  requests 
for  information  will  be  coordinated 
among  the  Federal  agencies  whenever 
possible.  The  CFA  Congressional 
Liaison  Officer  (CLO)  at  the 
headquarters  Congressional  Affairs 
Office  will  provide  a  single  point  of 
contact  for  all  Federal  agency 
headquarters  CLOs  and  Congressional 
staffs  seeking  site-specific  emergency 
information.  As  time  and  circumstances 
permit,  all  agency  CLOs  will  either 
channel  Congressional  requests  to  this 
single  point  of  contact,  or  coordinate 
their  intended  responses  with  it. 

If  no  Federal  agency  assumes  the  CFA 
role  for  the  emergency,  the  FEM.A 
headquarters  CLO  will  coordinate 
Congressional  information  as  described 
above. 

A  FEMA  CLO  will  be  the  point  of 
contact  at  the  scene  of  the  emergency 
for  all  Federal  agenny  CLOs  and 
Congressional  staff  seeking  information 
regarding  the  emergency  and  actions 
being  taken  to  assist  offsite  authorities. 
The  FEMA  CLO  will  keep  in  frequent 
contact  with  the  CFA  CLO,  if  any.  who 
will  continue  to  be  the  primary  point  of 
contact  in  the  Washington.  D.C.  area. 
The  FEMA  CLO  will  provide 
appropriate  information  to  Members  of 
Congress  and/or  their  field  staffs  with 
assistance  as  necessary  from  the  CFA 
and  other  Federal  agencies.  This  formal 
procedure  does  not  preclude 
communication  and  information 
exchange  between  Congressional 
representatives  and  Federal  agencies. 
However,  Federal  responses  will  be 


coordinated  among  Federal  agencies  in 
the  manner  described  above.  The  CFA 
CLO  and  the  FEMA  CLO  will  coordinate 
with  each  other  on  the  information 
provided  to  the  Congress  as  well  as  on 
information  being  provided  to  the  pubhc 
through  operations  at  the  JIC. 

F  Internationol  Response  Coordination 

Although  the  geographic  scope  of  the 
FRERP  is  limited  to  the  United  States  its 
territories,  possessions,  and  territorial 
waters,  it  is  recognized  that  radiological 
emergencies  occurring  near 
international  borders  (i.e.,  near  Canada 
and  Mexico]  could  require  international 
cooperative  response  efforts. 

Therefore,  the  CFA  and  FEMA.  in 
consultation  with  the  Department  of 
State  and  other  Federal  agencies  as 
appropriate,  should  coordinate  and 
cooperate  at  the  time  of  the  emergency 
with  affected  countries  in  accordance 
with  already  established  protocols  (e.g., 
treaties,  bilateral  agreements).  If  any 
contacts  are  made  between  Federal 
agencies  and  foreign  governments 
during  an  emergency,  this  should  be 
reported  to  the  Department  of  State  and 
FEMA.  It  is  also  desirable  that  requests 
for  assistance  from  United  States  border 
countries  as  a  result  of  domestic 
radiological  emergencies  should  be 
coordinated  v^th  the  Department  of 
State  and  FEMA. 

m.  Federal  Radiological  Monitoring  and 
Assessment  Plan  (FRMAP) 

A.  Foreword 

The  Federal  Radiological  Monitoring 
and  Assessment  Plan  was  developed  to 
coordinate  Federal  radiological 
assistance.  Although  the  FRMAP  is  part 
of  the  FRERP,  it  may  be  implemented 
separately.  The  FRMAP.  originally 
required  under  a  FEMA  regulation 
issued  on  March  11, 1982,  is  a  revised 
and  update  version  of  the  planning  and 
response  concepts  of  the  Interagency 
Radiological  Assistance  Plan  (IRAP)  and 
supersedes  that  plan.  FRMAP  and  IRAP 
are  very  similar  in  concept  with  the 
most  notable  changes  occurring  in  the 
designation  of  participating  Federal 
agencies  and,  in  some  cases,  their 
expanded  or  revised  responsibilities, 
e.g.,  FEMA.  The  FRMAP  deals  with  the 
initiation  and  coordination  of  Federal 
radiological  monitoring  and  assessment 
assistance,  not  each  Federal  agency's 
individual  response. 

The  FRMAP  establishes:  (a)  A  means 
of  requesting  and  providing  Federal 
radiological  assistance  from  existing 
Federal  resources  and  (b)  an  operational 
framework  for  coordinating  the 
radiological  monitoring  and  assessment 


activitiet  of  Federal  agendea  during 
radiological  emergenciea  occurriag  i 

within  the  United  SUtea  and  its  ' 

territories.  The  operational  guidelines 
presented  here  apply  to  all  radiok^pcel 
emergencies  in  whidi  Federal  essistaaoe 
is  requested. 

At  one  end  of  the  range  of  radiological 
emergencies,  the  FRMAP  may  be 
implemented  without  die  FRERP.  At  tiie 
other  end  of  the  range,  the  radiological 
assistance  aprovided  through  FRMAP 
may  be  only  a  small  portion  of  die  total 
Federal  response  to  a  major  emeigency. 
FRMAP  apphes  primarily  to  ofbite 
Federal  radiological  monitoring  and 
assessment  assistance  and  the  technical 
support  for  these  activities. 

B.  Purpose 

The  purposes  of  the  FRMAP  are  as 
follows: 

•  To  make  needed#adiological 
monitoring  and  assessment  assistance 
available  to  Federal  agencies.  State  and 
local  governments  with  jurisdiction,  and 
the  general  public  through  appropriate 
State  and  local  agencies; 

•  To  provide  a  framework  through 
which  Federal  agencies  will  coordinate 
their  emergency  radiological  monitoring 
and  assessment  activities  in  support  of 
Federal.  State,  and  local  governments' 
radiological  monitoring  and  assessment 
activities;  and 

■  To  assist  State  and  local 
governments  with  jurisdiction  in 
preparing  for  radiological  emergencies 
by  describing  Federal  assistance 
responsibilities. 

C.  Authority  and  Juriadiction 

DoE  is  assigned  the  responsibihty  for 
developing  the  FRMAP  under  authority 
of  44  CFR  Part  351.  The  FRMAP  is 
included  in  the  FRERP  to  provide  a 
single,  comprehensive  document  that 
describes  all  Federal  offsite  assistance 
responsibilities.  The  agencies 
participating  in  the  FRMAP,  including 
agencies  that  joined  FRMAP  subsequent 
to  44  CFR  Part  351.  are:  FEMA.  the 
Nuclear  Regulatory  CommissitHi  (NRG), 
the  Environmental  Protection  Agency 
(EPA),  the  Department  of  Health  and 
Human  Services  (HHS):  the  Department 
of  Energy  (DoE);  the  Department  of 
Agriculture  (U^A):  the  Department  of 
Defense  (DoD):  the  Department  of 
Commerce  (DoC);  and  the  Department  of 
the  Interior  (Dol). 

The  FRMAP  recognizes  that  the  above 
agencies  may  have  other  radiological 
planning  and  emergency  responsibilities 
as  part  of  their  statutory  audiority.  as 
well  as  established  woridng 
relationships  with  State  coimterpart 
agencies.  The  provisions  of  the  FRMAP 
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do  not  limit  thooe  responaibilitiei,  but 
complanent  tlMm  by  providing  for  a 
coordinated  Federal  responae  wh«i 
emergency  radiological  aaaistance  is 
Tequeated.  All  FRMAP  activities  will 
support  the  monitoring  and  asaesament 
programs  of  the  State,  the  owner  of  the 
radioactive  material  involved  or  the 
operator  of  the  nuclear  facUity,  the 
assessment  needs  of  the  CFA.  or  be 
carried  out  to  meet  statutory 
responsibilities. 

D.  Policy 

1.  Federal  agency  plans  and 
procedures  for  implementing  the  FRMAP 
will  be  consistent  with  any  Federal 
radiological  emergency  planning 
requirements  for  State  and  local 
governments  and  specific  facilities. 

2.  The  participating  Federal  agencies 
will  maintain  facilities,  equipment,  and 
personnel  to  carry  out  their  statutory 
responsibilities.  Existing  radiological 
monitoring  and  assessment  capabilities 
developed  to  carry  out  those 
responsibilities  will  be  made  available 
to  State  and  local  authorities  with 
jurisdiction,  and  to  other  Federal 
agencies  in  an  emergency  if  other 
resources  are  not  available. 

3.  The  Federal  agencies  will  make 
their  resources  available  on  request.  An 
agency  may  decline  to  provide  any 
needed  resources  only  if  doing  so  would 
prevent  that  agency  from  carrying  out  its 
essential  mission  and  emergency 
functions. 

4.  During  the  emergency  phase  of  the 
Federal  response,  the  DoE  will 
coordinate  all  Federal  offsite 
radiological  monitoring  and  assessment 
operations  and  integrate  the  data 
derived  from  those  activities.  EPA  will 
assume  the  lead  agency  responsibility 
for  coordinating  the  intermediate  and 
long-term  offsite  radiation  monitoring 
activities  after  receiving  adequate 
assurance  from  the  Department  of 
Energy  and  other  Federal  agencies  that 
they  will  commit  the  required  resources, 
personnel,  and  funds  for  the  duration  of 
the  Federal  response  effort.  The  full 
FRMAP  response  will  be  terminated 
when  the  EPA  Administrator 
determines,  after  consultation  with  the 
CFA  and  State  and  local  officials,  that: 
(a)  There  is  no  longer  a  threat  to  the 
public  health  and  safety  or  to  the 
environment,  or  (b)  State  and  local 
resources  are  adequate  for  the  situation, 
or  (c)  the  Federal  agencies  are  carrying 
out  only  non-emergency  statutory 
responsibilities,  or  (d)  there  is  mutual 
agreement  of  the  agencies  involved  to 
terminate  their  response. 

5.  An  agency  that  makes  its  resources 
available,  although  under  the  general 
direction  of  DoE  (or  later.  EPA),  does 


not  place  itsdf  under  the  authority  of 
the  coordinating  agency. 

6.  DoE  (or  later.  EPA)  will  maintain  a 
common  and  consistent  set  of  all  offsite 
radiological  monitoring  data  and 
provide  it,  %vith  interpretation,  to  the 
CFA.  to  the  States,  and  to  groups  that 
these  agencies  designate,  as  well  as  to 
other  Federal  agencies  involved  in  the 
emer^gency  response.  The  principal 
description  of  the  combined  offsite  and 
onsite  radiological  conditions  will  come 
from  the  CFA  and  the  State. 

7.  The  Federal  radiological  monitoring 
and  assessment  response  will  be  in 
support  of,  and  coordinated  with,  that  of 
the  State  and  local  governments  with 
jurisdiction.  The  resources  of  DoE  and 
the  participating  agencies  will  be  used 
only  when  State  and  local  resources  are 
not  adequate.  Ail  offsite  activities  will 
be  coordinated  with  those  of  the  State. 

8.  Federal  assistance  will  be  initiated 
when  the  Federal  Radiological 
Emergency  Response  Plan  is  in  effect,  or 
through  a  request  from  a  State  or  local 
government,  another  Federal  agency  or 
private  entity,  or  (in  rare  cases)  when 
DoE.  after  notification  of  an  incident, 
but  in  the  absence  of  implementation  of 
the  FRERP  or  formal  State  request, 
believes  it  must  respond  to  meet 
statutory  requirements  to  protect  public 
safety.  Whenever  DoE  responds  without 
a  State  request,  the  State  will  be  notified 
by  DoE.  Requests  from  private  entities 
will  be  referred  to  the  State  before  any 
decision  on  response  is  made  to  ensure 
there  will  not  be  a  duplication  of  effort. 

9.  Agencies  carrying  out  statutory 
responsibilities  related  to  radiological 
monitoring  and  assessment  diuing  a 
Federal  response  will  also  coordinate 
their  activities  through  DoE  (or  later, 
EPA).  This  coordination  will  not  limit 
the  normal  working  relationship 
between  a  Federal  agency  and  its  State 
counterpart  nor  restrict  the  flow  of 
information  from  that  agency  to  the 
State. 

10.  Federal  agencies,  as  their 
resources  permit,  will  assist  other 
Federal  agendas  and  State  and  local 
governments  with  planning  and  training 
activities  designed  to  improve  local 
response  capabihties.  and  will 
cooperate  in  drills,  tests,  and  exercises. 

11.  Appropriate  independent 
emergency  actions  may  be  taken  by  the 
participating  Federal  agencies  on  their 
own  authority  to  save  lives,  minimize 
immediate  hazards,  and  gather 
information  about  the  emergency  that 
might  be  lost  by  delay.  Such  action  will 
not  preempt  later  implementation  of  the 
FTIMAP. 

12.  Funding  for  each  agency's 
participation  in  support  of  the  FRMAP  is 


the  responsibility  of  that  agency  unless 
provided  for  by  other  agreements. 

E.  Organization 


1.  General  Principles 

The  FRMAP  addresses  the 
coordination  of  the  participating 
agencies'  support  of  offsite  monitoring 
and  assessment  efforts.  TTie 
organization  of  the  FRMAP  emergency 
response  and  the  roles  of  some  agencies 
under  FRMAP  will  depend  on  the 
specific  emergency,  but  will  follow  the 
principles  outlined  in  the  Federal 
Radiological  Emergency  Response  Plan. 
Information  generated  from  the  FRMAP 
response  is  provided  to  the  CFA  and  to 
the  appropriate  State  authorities. 

2.  Involvement  of  Non-Participating 
Agencies 

In  some  cases,  other  Federal  agencies 
may  become  involved  with  FRMAP 
activities.  The  State  Department  would 
be  involved  if  an  incident  occurring 
within  the  United  States  or  its  territories 
affected  areas  outside  United  States 
territory  or  if  monitoring  efforts  needed 
to  be  coordinated  across  an 
international  border.  The  Federal 
Bureau  of  Investigation  (FBI)  would 
have  the  principal  role  in  the 
investigation  of  all  emergencies  where 
terrorism  or  deliberate  release  of 
radioactive  materials  is  suspected,  or  in 
cases  of  threats  against  nuclear  facilities 
or  materials.  The  major  FBI  interfaces, 
however,  are  expected  to  be  with  the 
CFA  and  FEMA.  Even  when  the  FBI  is 
involved,  DoE/EPA  will  coordinate 
monitoring  functions  with  their  State 
counterparts. 

3.  Coordination  of  a  Limited  Response 

The  FRMAP  recognizes  that  the 
appropriate  response  to  a  request  for 
Federal  radiological  assistance  may 
take  many  forms,  ranging  from  advice 
given  by  telephone  to  a  large  Federal 
monitoring  and  assessment  operation  at 
the  scene  of  a  serious  emergency.  Most 
of  the  following  guidelines  for 
participating  agencies  are  designed  for 
the  latter  situation,  but  the  FRMAP  is 
also  applicable  to  lesser  incidents  where 
a  limited  response,  possibly  by  DoE 
alone,  is  sufficient. 

F.  Responsibilities  of  Participating 

Agencies 

1.  Responsibilities  During  Emergencies 
Cognizant  Federal  Agency.  The  CFA's 
primary  emergency  response 
responsibilities  are  stated  in  the 
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previous  chapter  at  C.l.  The  CFA  will 
also  contribute  to  the  FRMAP  as 
follows: 

a.  Ensure  that  DoE.  Federal,  State,  and 
local  officials  are  notified  quickly  of  a 
radiological  emergency; 

b.  Provide  pertinent  onsite  technical 
and  radiological  data  to  the  DoE  or  EPA 
Offsite  Technical  Director  (OSTD)  and 
State  and  local  officials;  and 

c.  Utilize  FRMAP  data,  as  appropriate, 
to  develop  the  Federal  technical 
recommendations  on  protective 
measures  and  evaluate  the  faciUty  or 
radiological  activity  owner  or  operator's 
recommendations.  The  presentation  of 
these  recommendations  to  the  State  or 
other  onsite  authority  will  be 
coordinated  with  FEMA. 

Department  of  Energy.  DoE's  offsite 
responsibilities  are: 

a.  Coordinate  the  offsite  radiological 
monitoring,  assessment,  evaluation,  and 
reporting  activities  of  all  Federal 
agencies  during  the  initial  phases  of  an 
emergency  while  maintaining  technical 
liaison  with  State  and  local  agencies 
with  similar  responsibilities. 

b.  Maintain  a  common  set  of  all  offsite 
radiological  monitoring  data  and 
provide  these  data  and  interpretation, 
including  any  Federal  dose  projections, 
to  the  CFA  and  the  State  on  an 
expedited  basis  to  assist  in  developing 
other  protective  measures  and  re-entry 
recommendations  for  the  public.  The 
CFA  will  provide  these  data  to  other 
appropriate  Federal  agencies  requiring 
direct  knowledge  of  radiological 
conditions. 

c.  With  other  appropriate  agencies, 
including  those  agencies  with 
responsibihties  for  the  ingestion 
pathway  (e.g..  EPA,  HHS.  and  USDA), 
help  the  CFA  to  assess  the  accident 
potential  and  to  develop  technical 
recommendations  on  protective  actions. 
and  assist  the  State  in  preparirig  re-entry 
recommendations  and  in  recovery 
planning. 

d.  Provide  the  personnel  and 
equipment  required  to  coordinate  and,  in 
cooperation  with  other  Federal 
components,  to  perform  the  offsite 
radiologicfd  monitoring  and  evaluation 
activities. 

e.  Request  supplemental  radiological 
monitoring  assistance  from  other 
Federal  agencies  when  needed,  when 
requested  to  do  so  by  the  State,  or  if 
considered  necessary  to  maintain  the 
credibility  of  the  offsite  assessment. 

f.  Request  meteorological, 
hydrological,  geographical,  etc.,  data 
needed  for  monitoring  and  assessment 
efforts. 


g.  Provide  consultation  and  support 
services  to  all  other  entitities  (e.g., 
private  contractors)  with  radiological 
monitoring  functions  and  capabilities. 

h.  Assist  HHS  and  other  Federal, 
State,  and  local  agencies  by  providing 
technical  and  medical  advice  on  the 
methods  of  handling  radiological 
contamination. 

i.  Assist  the  other  Federal,  State,  and 
local  agencies  in  early  planning  for 
decontamination  and  recovery  of  the 
offsite  area  and  Qiake  recommendations 
to  avoid  the  spread  of  contamination  by 
improper  emergency  operations. 

j.  Provide  telecommunications  support 
to  Federal  agencies  assisting  in  offsite 
radiological  monitoring,  if  necessary. 

k.  Ensure  the  orderly  transfer  of 
responsibility  for  coordinating  the 
intermediate  and  long-term  radiological 
monitoring  function  to  EPA  at  a 
mutually  agreeable  time  after  the  initial 
phases  of  the  emergency  if  the  need  for 
Federal  radiological  assistance 
continues. 

Environmental  Protection  Agency. 
EPA  will  assume  the  lead  agency 
responsibility  for  coordinating  the 
intermediate  and  long-term  offsite 
radiation  monitoring  activities  after 
receiving  adequate  assurance  from  the 
Department  of  Energy  and  other  Federal 
agencies  that  they  will  conmiit  the 
requested  resources,  personnel,  and 
funds  for  the  duration  of  the  Federal 
response  effort.  Once  the  coordination 
responsibilities  are  transferred  from 
DoE  and  EPA.  EPA  will  assume  the  DoE 
role  described  above.  Prior  to  assuming 
coordination  responsibility,  EPA  will 
function  as  one  of  the  other  participating 
agencies. 

Federal  Emergency  Management 
Agency.  FEMA  has  a  major  role  in  all 
situations  involving  a  multi-agency 
response.  In  addition  to  coordinating  the 
offsite  (non-technical)  response  under 
the  FRERP,  FEMA  may  contribute  to 
FRMAP  by  obtaining 
telecommunications  and  logistical 
support  for  agencies  participating  in 
radiological  monitoring  and  assessment 
as  requested  by  DoE  or  EPA  as  FRMAP 
coordinators. 

Other  Participating  Agencies.  Each 
participating  agency  will  carry  out  its 
statutory  responsibilities  and  any  other 
responsibilities  under  the  FRERP,  if  the 
FRERP  is  implemented,  during  the 
course  of  the  radiological  emergency. 
All  radiological  monitoring  and 
assessment  activities  conducted  as  part 
of  the  statutory  responsibilities  will  be 
coordinated  with  the  other  participating 

agencies  through  DoE  and  later,  EPA. 
Each  agency  will  make  its  radiological 


resources  and  capabilitiea  available  to 
the  Federal  assistance  operations  as 
resources  permit 

2.  Responsibilities  for  Training  and 
Exercises 

To  improve  the  response  capability  of 
the  participating  agencies  and  the  State 
and  local  personnel  with  whom  they 
interact  the  FRMAP  encourages  the 
development  of  training  materials  and 
presentation  of  training  sessions  by  all 
agencies  and  at  all  levels.  Radiological 
emergency  response  training  should  be 
oriented  toward  ensuring  proper 
emergency  actions  at  the  scene  of  a 
radiological  emergency,  informing  the 
public,  and  effecting  a  prompt  return  to 
normalcy.  In  addition  to  agency 
personnel,  personnel  who  may  be 
trained  include  those  likely  to  be  at  the 
scene  of  the  accident  such  as  personnel 
of  a  ftxed  nuclear  facility,  personnel 
providing  emergency  serices,  those 
experts  responding  to  calls  for 
radiological  assistance,  and  local 
authorities  who  need  to  work  with  State 
and  Federal  emergency  radiological 
assistance  personnel.  Federal  assistance 
in  training  State  and  local  government 
personnel  is  available  through  FEMA 
(under  44  CFR  Part  351),  using  the 
technical  expertise  and  resources  of 
other  FRMAP  agencies. 

Exercises  of  the  FRMAP  aspect  of  the 
FRERP  are  encouraged  among  Federal. 
State,  and  local  agencies.  Exercises  may 
occur  independently  or  in  conjunction 
writh  other  exercises,  such  as  State/ 
facility  emergency  plan  exercises  or 
exercises  of  the  FRERP.  Each  agency 
should  coordinate  its  training  programs 
and  exercises  through  the  Federal 
Radiological  Preparedness  Coordinating 
Committee  (FRPCC)  Subcommittee  on 
Training  and  Exercises  to  avoid 
duplication  and  to  make  its  training 
available  to  other  agencies.  Each  agency 
is  encouraged  to  furnish  training 
materials  and  training  assistance,  as  its 
resources  permit  when  requested  to  do 
so  by  other  agencies. 

G.  Types  of  Emergencies 

Three  types  of  emergencies  have  been 
previously  described  in  the  FRERP.  Each 
type  of  emergency  may  present  different 
types  of  response  problems. 

Fixed  nuclear  facilities,  including 
nuclear  power  reactors,  have  the 
advantages  of  known  locations  and 
existing  site-specific  emergency  plans. 
Classifications  of  incident  severity  have 
been  development  for  mtmy  of  these 
facilities,  and  the  level  of  FRMAP 
response  may  be  guided  by  these 
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classifications.  The  NRC  has  adopted 
four  classifications  for  incidents  at 
commercial  nuclear  power  plants: 
Notification  of  Unusual  Event:  Alert; 
Site  Area  Emergency;  and  General 
Emergency.  DoD  and  DoE  have  chosen 
the  same  four  classifications  for  their 
nuclear  facilities,  although  the  type  of 
possible  incident  would  depend  on  the 
type  of  facility.  In  general,  for  facilities 
usmg  these  classifications,  off  site 
monitoring  and  assessment  activities 
would  be  expected  only  during  a  Site 
Area  Emergency  or  a  General 
Emergency.  Substantial  offsite 
radiological  problems  would  be 
expected  only  during  or  following  a 
General  Emergency  condition. 
Mobilization  and  activation  could  occur 
under  an  Alert  if  degradation  of  the 
level  of  safety  at  the  facility  or  other 
conditions  (public  concern,  unfavorable 
weather,  lack  of  resources]  warrant  such 
action. 

Response  to  transportation  accidents 
is  more  difficult  to  plan,  as  such 
accidents  may  occur  anywhere,  may 
involve  a  variety  of  radioactive 
materials,  and  may  represent  much  less 
of  a  radiological  hazard  or  serious  threat 
to  the  public.  In  most  cases.  State 
resources  or  a  limited  Federal  response 
will  suffice. 

H.  Operating  Procedures 

1.  Notification  and  Activation 

Notification  of  DoE  and  other 
participating  agencies  may  occur 
through  an  alert  to  a  possible  problem  or 
a  request  for  radiological  assistance. 
DoE  will  maintain  national  and  regional 
coordination  offices  as  points  of  access 
to  Federal  radiological  emergency 
assistance  and  response.  Requests  for 
Federal  radiological  assistance  will 
generally  be  directed  to  the  appropriate 
DoE  Radiological  Assistance  Regional 
Coordinating  Office.  An  exception  to 
this  is  a  request  from  the  DoD,  which 
will  be  made  through  the  DoD-DoE  Joint 
Nuclear  Accident  Coordinating  Center 
(JNACC)  at  Kirtland  AFB  in 
Albuquerque.  New  Mexico.  Requests 
might  also  go  directly  to  DoE's 
Emergency  Operating  Center  (EOC)  in 
Germantown.  Maryland. 

Requests  for  radiological  assistance 
may  come  from  other  Federal  agencies. 
State  or  local  governments,  licensees  for 
radioactive  materials,  industries,  or  the 
general  public.  Requests  from  the 
general  pubhc  will  be  referred  to  the 
State  before  any  decision  on  response  is 
made  to  ensure  there  will  not  be  a 
duplication  of  effort.  Although 
activation  of  a  response  under  the 
FRMAP  can  occur  at  the  request  of  other 
agencies,  authorities,  and  coordinating 


centers,  a  State  request  for  assistance 
will  be  obtained  before  major  offsite 
operations  begin. 

The  DoE  regional  office  may  respond 
by  dispatching  a  Radiological 
Assistance  Program  (RAP)  team,  by 
requesting  assistance  from  a  regional 
office  of  another  participating  agency,  or 
by  referring  the  request  to  an 
appropriate  State  agency  that  can 
provide  prompt  assistance.  The  State 
will  be  notified  when  a  RAP  team  is 
being  sent.  In  addition,  »he  DoE  regional 
office  will  notify  the  Director  of  DoE's 
Emergency  Action  and  Coordination 
Team  (EACT)  through  the  Emergency 
Operating  Center  (EOC)  when  the  DoE 
regional  office  needs  assistance  or  has 
responded  to  a  request  fbr  assistance. 
EACT  may  choose  to  alert  or  activate 
major  DoE  response  resources.  If  the 
initial  request  comes  directly  to  the 
EOC,  its  staff  will  alert  or  dispatch  a 
RAP  team  from  the  appropriate  regional 
office. 

The  DoE  EOC  will  notify,  as 
necessary,  DoC/NOAA,  DoD,  Dol,  EPA. 
FEMA.  HHS,  NRC.  and  USDA  in 
accordance  with  agreed-upon  FRMAP 
notification  procedures,  to  request  their 
assistance  if  significant  Federal 
involvement  may  be  required.  DoE,  in  its 
role  as  coordinator,  may  choose  to 
contact,  or  may  be  contacted  by,  any  of 
the  participating  agencies,  but  unless 
DoE  is  also  the  DVA,  DoE  will  not  be 
the  primary  source  of  general 
information  about  the  incident. 

Notification  of  FRMAP  agencies  may 
be  delayed  or  omitted  if  necessary  to 
avoid  interfering  with  investigations  of 
threats  against  nuclear  facilities  or 
materials.  In  some  cases,  notification 
may  be  made,  but  information  not 
critical  to  the  monitoring  and 
assessment  activities  can  be  restricted 
by  an  ongoing  criminal  investigation. 
Restrictions  on  classified  information 
may  also  prevant  total  disclosure  to 
other  participating  agencies. 

Agencies  respondkig  under  FRMAP 
will  usually  arrive  in  stages,  with 
advance  teams  preceding  more  fully 
equipped  teams.  Agencies  will 
anticipate  State  needs  to  the  maximum 
extent  possible  and  respond  as  quickly 
as  practical.  However,  it  should  be 
recognized  that  the  logistics  of  any 
major  response  operation  make  the 
expectation  of  an  immediate  response  to 
all  State  requests  unrealistic. 

2.  Coordination  at  the  Emergency  Scene 

DoE's  Emergency  Action  and 
Coordination  Team  (EACT)  at 
headquarters  wrill  designate  an  initial 
Off  Site  Technical  Director  (OSTD)  for 
any  emergency  requiring  more  than  a 
limited  Federal  response.  The  OSTD 


ensures  that  the  DoE  responsibility  for 
coordinating  offsite  monitoring  and 
assessment  is  met.  Upon  arrival  at  the 
scene  of  the  emergency,  the  OSTD  will 
contact  the  State  or  local  agency 
responsible  for  radiological  monitoring, 
and  the  senior  officials  of  the  CFA, 
FEMA,  and  EPA  present  at  the 
emergency  scene. 

The  person  designated  as  OSTD  may 
vary  as  the  nature  and  degree  of 
response  change.  For  example,  the 
OSTD  will  generally  be  the  RAP  team 
captain  during  the  early  response.  As 
additional  resources  or  additional  RAP 
teams  arrive,  EACT  may  designate  a 
higher-level  official  from  a  regional 
office  of  an  official  from  DoE 
headquarters  as  OSTD.  DoE  will  noti^ 
the  appropriate  participating  agencies 
when  these  designations  are  made.  In 
emergencies  where  DoE  is  also  the  CFA 
or  has  onsite  responsibilities  by 
agreement,  the  OSTD  will  coordinate 
the  FRMAP  activities,  reporting  to  the 
CFAO  through  the  designated  DoE  Team 
Leader.  (The  DoE  Team  Leader  is  the 
DoE  official  who  coordinates  the  total 
DoE  response.) 

The  OSTD  is  responsible  for 
establishing  a  Federal  Radiological 
Monitoring  and  Assessment  Center 
(FRMAC)  to  be  used  as  a  coordination 
center  for  Federal  monitoring  efforts. 
This  center  need  not  be  located  near  the 
emergency  site  or  the  Federal  Response 
Center  (FRC)  as  long  as  its  actions  can 
be  coordinated  with  those  centers.  In 
some  instances,  the  FRMAC  location 
may  have  already  been  determined  and 
included  as  part  of  a  Federal  agency. 
State,  or  local  emergency  plan.  When 
the  FRMAC  location  has  not  been 
previously  determined,  a  location  will 
be  selected  after  conferring  with  the 
State.  The  location  of  the  FRMAC  will 
be  reported  to  the  CFA.  FEMA,  and 
State  officials  at  the  scene,  and  DoE 
headquarters  will  inform  the 
headquarters  of  other  appropriate 
participating  agencies.  When  the  FRC 
and  FEMA  and  not  located  together,  the 
OSTD  will  designate  a  liaison  to  the 
FRC  and  FEMA  will  designate  a  liaison 
to  the  FRMAC  to  facilitate  coordination 
between  centers.  Representatives  of  all 
agencies  participating  in  the  FRMAP 
response  should  be  present  in  the 
FRMAC.  if  possible. 

The  DoE  OSTD  will  work  closely  with 
the  EPA  Radiological  Response 
Coordinator  to  facilitate  a  smooth 
transition  of  the  coordination 
responsibility  to  EPA  at  a  muhially 
agreeable  time  and  after  consultation 
with  the  State.  It  is  difficult  to  specify  in 
advance  when  this  ti-ansfer  could  occur, 
but  it  would  generally  be  expected  to 
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take  place  after  the  immediate 
emergency  situation  is  stabilized,  offsite 
releases  of  radioactive  material  have 
ceased,  and  the  offsite  radiological 
conditions  have  been  documented  and 
their  consequences  have  been  assessed. 
In  the  case  of  an  accident  at  a  nuclear 
power  plant,  for  instance,  the  transfer  of 
responsibility  might  take  place  at  a 
mutually  agreeable  time  after  NRC  has 
determined  the  plant  to  be  in  stable 
condition. 

After  this  transfer,  a  person 
designated  by  EPA's  Office  of  Radiation 
Programs  will  serve  as  the  OSTD  and 
will  assume  the  coordination 
responsibilities  of  the  DoE  OSTD.  Other 
participating  agencies  will  be 
responsible  for  coordinating  their 
monitoring  activities  through  the  EPA 
OSTD  as  long  as  the  FRMAP  response 
continues. 

3.  Public  Information 

Public  information  activities  relative 
to  FRMAP  operations  will  be 
coordinated  in  accordance  with  the 
FRERP.  Each  particiating  agency  is 
responsible  for  preparation  of  press 
releases  about  its  own  response 
activities  in  support  of  FRMAP. 
However,  information  for  the  public 
about  the  results  of  the  Federal 
radiological  monitoring  should  be 
coordinated  through  the  CFA  and 
FEMA.  The  participating  agencies  may 
supply  public  information  personnel  or 
technical  experts  to  assist  the  CFA, 
FEMA,  or  State  in  their  public 
information  efforts. 

Security  considerations  may  restrict 
available  information  when  classified 
nuclear  material  or  facilities  are 
involved.  Information  may  also  be 
temporarily  withheld  from  the  public  in 
emergencies  involving  terrorism  or 
sabotage  to  avoid  interfering  with  an 
ongoing  criminal  investigation. 

When  the  Federal  response  is  limited, 
public  information  may  be  handled 
locally  by  appropriate  Federal  or  local 
officials. 

4.  Congressional  Information 

Responses  to  Congressional  requests 
for  information  w^ill  be  coordinated 
among  the  Federal  agencies  as  provided 
for  in  the  FRERP. 

5.  Reimbursement 

As  stated  in  Section  D,  funding  for  each 
agency's  participation  in  support  of 
FRMAP  is  the  responsibility  of  that 


agency,  unless  other  agreements  are  in 
effect.  This  will  be  the  case  regardless  of 
whether  the  activities  were  initiated  by 
statutory  responsibilities  or  by  the 
request  of  another  agency. 

/.  Supporting  Agreements 

Several  interagency  agreements  have 
been  signed  that  pertain  to  the  offsite 
monitoring  and  assessment  activities 
covered  by  FRMAP.  Authority  for  each 
agency's  role  during  a  radiological 
emergency  is  contained  within  the 
authorities  cited  in  each  agency's 
response  plan  summary  in  the  followirjg 
chapter. 

TV.  Federal  Agency  InteifacM  and 
Response  Plan  Summaries 

To  facilitate  the  coordination  of 
Federal  agency  response  actions,  this 
section  defines  and  summarizes  Federal 
agency  interfaces — those  activities  for 
which  two  or  more  agencies  have 
related  responsibilities.  The  interfaces 
among  Federal  agencies  are  determined 
in  large  part  by  the  nature  and  severity 
of  given  emergencies.  This  section  also 
contains  summaries  of  the  response 
plans  of  the  participating  Federal 
agencies,  which  provide  agency  mission 
statements,  contact  points  for 
nQtificatioQ.  Federal  interfaces,  plan 
references,  and  sources  of  authority. 

A.  Federal  Agency  Interfaces 

Federal  agency  interfaces  are 
necessary  for  a  coordinated  Federal 
response.  These  interfaces,  describing 
how  various  Federal  agencies  will  work 
together,  are  the  planning  elements  that 
promote  coordination  in  the  Federal 
response.  Some  of  these  interfaces  were 
described  explicitly  in  the  preceding 
sections;  others  are  in  the  individual 
agency  response  plans  and  procedures. 
The  interfaces  are  summarized  and 
catalogued  alphabetically  in  this  section 
to  provide  a  comprehensive  reference 
list  for  participating  agencies  and  other 
offsite  authorities.  This  catalogue  also 
serves  as  a  glossary,  since  only  the  titles 
of  these  interfaces  are  used  in  the 
agency  response  plan  summaries  that 
follow. 

Activation  and  Deployment 
(Procedures) 

FEMA  will  execute  operational 
response  procedures  as  agreed  to  with 
each  potential  CFA  to  ensure  that 
notification,  activation,  and  deployment 
of  Federal  agencies  take  place  in  a 
timely,  efficient,  and  mutually  agreeable 
manner  and  in  accordance  with 
procedures  in  their  agency  plans. 


Advise  on  Tranaportation  of  and  to 
Emergency  Housing 

HUD  may  consult  with  DoT  for  advice 
on  the  best  means  for  transporting 
dislocated  persons  to  emergency 
housing  or  on  transporting  emergeacy 
housing  to  dislocated  persons. 

Congres8)(Mial  Information 

Agency  Congressional  Liaison 
Officers  (CLOs)  will  coordinate 
Congressional  requests  with  tke  CFA 
Congressional  Liaison  Officer  at 
headquarters  or  the  FEMA  CLO  who 
will  be  the  Congressioaal  point  of 
contact  at  the  scene  of  the  emergency. 
The  CFA  Headquarters  CLO  and  FEMA 
CLO  will  keep  in  frequent  contact 

Coordination  [Liaison] 

Agencies  will  provide  or  excfaangs 
liaison  representatives,  as  necessary,  to 
assist  in  the  exchange  of  information 
among  agencies. 

Coordination  (Offsite] 

Federal  agencies  providing  offsite 
assistance  to  State  and  local 
government  agencies  will  coordinate 
this  assistance  through  the  SPG 
whenever  Federal  agencies  share  the 
implementation  of  certain 
responsibilities  or  when  their  activities 
may  impinge  on  the  actions  of  other 
agencies. 

Coordination  (Onaite/OSsite] 

The  SFO  and  the  CFAO  will  work 
together  directly  and  through  their 
representatives  at  tke  scene,  whether 
co-located  or  located  at  separate 
response  centers,  to  coordinate  the 
response  efforts  of  the  Federal  agencies 
off  site  with  the  response  efforts  of  the 
CFA  and  owner  or  operator  on  site. 

Designation  of  Agency  Lead  Official 

Each  agency  will  exchange  with 
FEMA  appropriate  information  about  its 
designated  lead  official  and  personnel  at 
the  scene,  if  any. 

Emergency  Shelter  Availability 

HUD  and  HHS  will  coordinate  their 
assistance  to  State  and  local 
government  officials  in  providing 
emergency  shelter  for  relocated  persens. 

Federal  Lands 

The  CFA  and  FEMA  will  coordinate 
with  any  affected  Federal  land 
management  agencies  (Dol.  USDA.  DoD. 
TVA)  about  response  activities  to 
ensure  that  they  are  consistent  with 
governing  Federal  statutes. 
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Federal  Response  Center 

Upon  notification  by  FEMA  of  the 
location  and  establishment  of  the 
Federal  Response  Center,  each  Federal 
agency  with  representatives  at  the  scene 
of  the  emergency  will  provide 
representation  to  the  Center  if  possible. 

FRMAP  (Coordination  With  FRERP) 

DoE  or  EPA  will  coordinate  FRMAP 
monitoring  and  assessment  activities 
with  other  Federal  offsite  assistance 
being  provided  to  the  State  throuah  the 
SFO. 

FRMAP  (Liaison) 

Upon  arrival  at  the  scene,  the  DoE 
Offsite  Technical  Director  (OSTD)  will 
establish  liaison  with  State  and  local 
officials,  the  CFA.  FEMA,  and  EPA. 

FRMAP  (Monitoring  Results) 

DoE  will  coordinate  Federal 
monitoring  activities  for  the  CFA  and  in 
support  of  the  State  during  the  initial 
stages  of  the  emergency.  The  CFA.  other 
Federal  agencies,  and  the  State  will 
work  with  DoE  to  develop  a 
comprehensive  assessment  of  the  offsite 
radiological  monitoring  data.  The  results 
of  the  assessment  will  be  provided  to 
the  CFA  and  the  State  for  further 
evaluation  and  distribution. 

FRMAP  (Notification) 

DoE  will  notify  Federal  agencies  that 
have  FRMAP  responsibilities  in 
accordance  with  agreed-upon 
notification  procedures. 

FRMAP  (Resources) 

In  making  their  resources  available  to 
support  the  FRMAP,  all  participating 
Federal  agencies  will  coordinate  their 
activities  with  DoE.  When  EPA  has 
assumed  the  coordination 
responsbilities  from  DoE.  participating 
Federal  agencies  will  coordinate  their 
activities  with  EPA. 

FRMAP  (Transition) 

After  the  emergency  phase  of  the 
response,  DoE  will  transfer  FRMAP 
coordination  responsibilities  to  EPA  at  a 
mutually  agreeable  time. 

Food/Feed  Availability 

USDA  and  HHS  will  coordinate  their 
assistance  to  State  and  local 
government  officials  to  ensure  the 
availability  of  food  and  feed  during 
emergencies. 

Food/Feed  Safety  Recommendations 

HHS  and  USDA,  in  coordination  with 
the  CFA,  will  jointly  develop 
recommendations  concerning  the  safety 
of  food  and  animal  feed. 


Impact  Assessment  (Agriculture) 

USDA  will  coordinate  with  HHS  and 
EPA  to  assist  State  and  local  officals,  as 
requested,  in  the  disposition  of 
contaminated  livestock  and  poultry. 

Impact  Assessment  (Health) 

HHS  will  assist  the  CFA,  FEMA.  EPA. 
DoE  as  FRMAP  coordinator,  and.  if 
requested,  the  State  in  assessing  the 
impact  of  the  radiological  emergency  on 
the  health  of  persons  in  the  affected 
area.  j 

Indian  Tribes 

Dol  (tribal  government  and  trust 
resources  issues)  and  HHS  (health  and 
safety  issues)  are  available  to  assist  the 
CFA  and  FEMA  in  consulting  and 
coordinating  with  Federally  recognized 
Indian  tribes  about  incidents,  responses, 
and  protective  measures  affecting  them. 

Information  Exchange 

FEMA  will  establish  a  mechanism  to 
facilitate  the  timely  exchange  of 
information  among  responding  Federal 
agencies. 

Information  Requirements 

CFA,  DoE/EPA.  and  FEMA  will 
satisfy  the  mutually  agreed-upon 
information  requirements  specified  by 
each  participating  Federal  agency  during 
the  planning  process. 

International  Cooperation  (CFA) 

The  CFA.  in  consultation  with  FEMA. 
the  Department  of  State,  and  other 
Federal  agencies  as  appropriate,  will 
cooperate  with  government  counterparts 
in  Canada  and  Mexico  as  agreed  to  in 
already  established  protocols  in 
responding  to  radiological  emergencies 
occurring  near  U.S.  borders.  The  CFA 
will  also  provide  appropriate  and  timely 
information  directly  to  its  counterparts 
in  Mexico  and  Canada  af  the  time  of 
emergency. 

International  Cooperation  (FEMA) 

FEMA  will  work  with  the  Department 
of  State  and  other  Federal  agencies  at 
the  time  of  an  emergency  to  ensure  that 
affected  or  potentially  affected  countries 
are  kept  fully  informed. 

Logistical  Support  for  Federal  Agencies 

FEMA  will  assist  in  obtaining 
resources  needed  by  the  CFA  and  other 
Federal  agencies  at  the  emergency 
scene. 

Marine  Fishery  Product  Safety 

The  Department  of  Commerce  will 
provide  support  to  HHS/FDA  at  its 
request  on  matters  of  fishery  product 
safety  (marine  areas  only). 


Monitoring  Resources  (EPA) 

EPA  will  provide  resources  to  assist 
DoE  in  monitoring  radioactivity  levels  in 
the  environment  during  the  emergency 
phase  of  the  incident  and,  during  the 
intermediate  and  long-term  phase,  will 
coordinate  Federal  radiological 
monitoring  and  the  evaluation  of  actual 
environmental  impact. 

Notification  (CFA) 

The  CFA,  after  receiving  notification 
of  the  emergency,  will  notify  FEMA  and 
other  Federal  agencies' in  accordance 
with  the  CFA's  notification  procedures. 
This  notification  will  include  a 
description  of  the  CFA's  response  status 
and  current  activities,  a  general 
assessment  of  the  emergency,  and  any 
other  information  available. 

Notification  (FEMA) 

FEMA  will  notify  Federal  agencies  of 
the  emergency  situation  and  supply 
them  with  all  relevant  information 
available. 

Other  Protective  Measures  and  Re-entry 
Recommendations  (RERs) 
(Development) 

The  CFA  will  consult  as  appropriate 
with  FEMA.  DoE.  EPA,  HHS,  USDA,  and 
other  Federal  agencies  in  developing 
advice  for  the  State  regarding  other 
protective  measures  and  re-entry 
recommendations  for  the  public. 

Other  Protective  Measures  and  Re-entry 
Recommendations  (RERs)  (Presentation) 

The  CFA.  in  conjunction  with  FEMA 
and  other  appropriate  Federal  agencies, 
will  present  a  coordinated  Federal 
position  on  other  protective  measures 
and  re-entry  recommendations  for  the 
public  to  the  State  or  other  appropriate 
offsite  authorities. 

Protective  Action  Recommendations 
(Development) 

Unless  the  public  health  and  safety 
are  in  imminent  peril,  the  CFA  will 
consult  as  appropriate  with  FEMA. 
HHS,  EPA,  USDA,  DoE,  and  other 
Federal  agencies  in  preparing  a 
coordinated  Federal  position  on 
protective  action  recommendations, 
taking  into  consideration  appropriate 
Federal  and  State  Protective  Action 
Guides  when  such  recommendations  are 
necessary. 

Protective  Action  Recommendations 
(Presentation) 

Unless  the  public  health  and  safety 
are  in  jmminent  peril,  the  CFA,  in 
conjunction  with  FEMA.  will  present  an 
evaluation  of  protective  action 
recommendations  (PARs)  to  the  State  or 
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other  appropriate  offsite  authority,  as 
requested. 

Protective  Action  and  Re-entry 
Reconimendations  Dissemination  (CFA) 

The  CFA  will  inform  DoE  or  EPA,  as 
coordinators  of  Federal  offsite 
radiological  monitoring,  of  protective 
action  and  re-entry  and  other  protective 
measures  recommendations  made  to  the 
State,  and  of  any  decisions  or  actions 
taken  by  the  State  based  on  those 
recommendations. 

Protective  Action  and  Re-entry 
Recommendations  Dissemination 
(FEMA) 

FEMA  shall  inform  Federal  agencies 
at  the  national  level  and  at  the  Federal 
Response  Center  of  protective  action 
and  re-entry  recommendations  made  to 
the  State  and  of  any  decisions  or  actions 
taken  by  the  State  based  on  those 
recommenda  tions. 

Protective  Action  Implementation 
(Food) 

USDA,  in  coordination  with  HHS,  will 
assist  State  and  local  ofTicials  in  the 
implementation  of  protective  measure  to 
minimize  radiation  exposure  to  the 
public  through  food  ingestion,  and  will 
inform  FEMA  of  such  assistance. 

Public  Information  Releases  from 
Headquarters 

Federal  agencies'  headquarters  PIOs 
will  either  channel  media  information 
requests  to  the  CFA's  PIO  at  the  CFA 
headquarters  or  coordinate  their 
intended  public  information  releases 
through  him/her  prior  to  release. 

PHiblic  Information  Releases  from  the  JIC 

Federal  agencies'  PIOs  will  work 
together  to  promote  the  coordinated 
release  of  public  information  through  the 
JIC. 

Radiation  Victim  Care  advice 

DoE  will  provide  HHS  and  other 
Federal,  State,  and  local  agencies  with 
advice  and  medical  resources  to  the 
extent  available  to  assist  in  the  handling 
and  care  of  radiation  accident  victims  if 
requested. 

Recover>  Planning 

Prior  to  the  Deactivation  of  the 
Federal  response.  FEMA  will  coordinate 
Federal  assistance  to  the  State,  as 


requested,  in  planning  for  offsite 
recovery. 

Status  Updates 

Agencies  at  the  scene  of  the 
emergency  prior  to  the  arrival  of  the 
CFA,  FEMA,  and  DoE  will  provide  a 
status  update  on  their  activities  when 
each  of  these  agencies  arrives  at  the 
scene  of  the  emergency.  Subsequent 
agency  status  updates  will  be  provided 
to  the  CFA,  FEMA,  and  DoE  on  a 
recurring  basis  as  requested  and  to  EPA 
upon  transfer  of  the  FRMAP 
coordination  responsibility  from  DoE. 

Wafer  Projects 

Federal  water  resources  project 
managers  (DoD,  Dol,  TV  A)  will 
coordinate  the  operation  of  their 
projects  with  the  appropriate  agencies 
to  ensure  protection  of  municipal  (EPA) 
and  agricultural  (USDA)  water  supplies 
and  fish  and  wildlife  (DoC,  Dol)  during 
radiological  emergencies. 

DoC  and  DoD  will  provide  weather 
support  capabilities  for  radiological 
emergencies,  backing  up  one  another 
when  required,  and  may  call  on 
additional  support  from  other  agencies, 
as  necessary. 

White  House  Information 

The  CFA  will  notify  the  White  House 
of  the  incident.  After  the  intial  report, 
the  CFA  will  prepare  the  section  of 
FEMA's  White  House  reports  deahng 
with  onsite  conditions  and  their  actual 
or  potential  offsite  impacts.  Based  on 
information  provided  by  the  SFO  and 
the  other  Federal  agencies,  FEMA  will 
provide  periodic  executive  summaries  to 
the  President  and  advise  the  White 
House  daily  of  the  overall  Federal 
response. 

White  House  Responses 

All  responses  to  the  White  House  will 
be  coordinated  with  FEMA.  The  agency 
receiving  the  inquiry  will  have  lead 
responsibility  for  preparing  and 
transmitting  the  response. 

B.  Summaries  of  Federal  Agency 
Response  Plans 

This  section  provides  summaries  of 
the  response  plans  prepared  by 
participating  Federal  agencies: 
Department  of  Commerce  (DoC) 
Department  of  Defense  (DoD) 


Department  of  Energy  (DoE),  CFA  and 

FRMAP 
Department  of  Health  and  Human 

Services  (HHS) 
Department  of  Housing  and  Urban 

Development  (HUD) 
Department  of  the  Interior  (Dol] 
Department  of  Transportation  (DoT) 
Environmental  Protection  Agency  (EPAl 
Federal  Emergency  Management 

Agency  (FEMA) 
National  Commimications  System  (NCS) 
Nuclear  Regulatory  Commission  (NRC) 
U.S.  Department  of  AgriciJture  (USDA) 

Each  summary  provides  a  misaion 
statement,  the  agency  contact  point  for 
noti^cation.  Federal  agency  interfaces, 
assistance  responsibilities  to  Federal, 
State,  and  local  governments,  agency 
response  plan  and  procednre  references, 
and  sources  of  agency  autfiority.  For 
ease  of  updating,  emergency  telephone 
and  facsimile  numbers  are  provided  in 
Appendix  C. 

Department  of  Coamierce  Respoue 
Plan  Summary 

1.  Summary  of  Response  Mission 

Tlie  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
the  primary  agent  within  the  Department 
of  Commerce  respoiuible  for  providing 
assistance  to  the  Federal  State,  and 
local  organizations  resijonding  to  a 
radiological  emergency.  NOAA's 
responsibilities  inchide:  Acquiring 
weather  data  and  providing  weather 
forecasts  in  connection  with  the 
emergency:  disseminating  weather  and 
emergency  information;  and  ensuring 
that  marine  fishery  products  available  to 
the  public  are  not  contaminated. 

Z  Point  of  Notification  at  DoC 
Headquarters 

Contact  Person's  Title:  Chief,  Applied 
Services  Branch. 

Contact  Person's  Organization: 
National  Weather  Service 
Headquarters. 

Alternate  Emergency  Point  of  Contaci 
NOAA/NWS  Communications  Branch. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  DoC's  interfaces 
with  other  Federal  departments  and 
agencies  in  responding  to  a  radiological 
emergency. 


Intaitaoe  daK'ipnon 


Department  of  Commerce  Federal  Aocncy  Interfaces 


Agsncwi 


Re^nnaU*  OoC  organoation 


Status  update*   infomntKjn  r»quir»m3nti   md  public  ntorma-     DoD  (CFA),  DoE  (CFA).  NRC  (CFA).  FEMA.. 
boo  releases  from  Jomt  Intofmakon  Cantar  (JIC)  I 

Federal  reaponae  center J  FEMA 

Recovery  ptanmng  1  cpt^ii^ 


NOAA 

NOAA 

NOAA/NUonal  Mw«M  FiMMnn  S««n  (NMF^. 


35812 


I 
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Pubic  ttatmliun  kom  h««rti>tWii.  and  oongrmmon^  n«or- 


Fahdy  Pnxkid  Sataty.. 


>*"— HO"   —Hangt,   togMkal   MVOrt   tor  o»wr   F«iw« 
LuonMmUun  toHtm.  and  rtiMBMIion  of  ^wicy 


■*port.. 


FRUAP(no«lcMoi4. 
FnMAP(rMowc«)„ 


Ag0nci6A 


DoO  (CFA).  DoE  (CFA).  NRC  (CFA)  durmg  einargwicy  phua; 
FEMA  dunng  racoiMry  phaM. 

FEMA.  NRC . 

HHS/FOA . ~^"" 

FEMA. .        


DoO  (Aimy  Co»p«  o«  Engnews).  Dot.  USOA... 

DoO ^ 

OoE ,  " 

OoE.  EPA , 

FEMA 


ResponaUa  OoC  organizaten 


NCAA 

NOAA/Natiooai  Weatlw  Sarvwa  (NWS). 

NMFS. 

NOAA. 


NOAA/NMFS. 

NWS 

NWS 

NWS. 

NOAA 


4.  Responsibih'ties  for  Assistance  to 
Federal  State,  and  Local  Governments 

•  Prepare  and  disseminate  forecasts 
and  warnings  for  sever  weather  such  as 
hurricanes,  tornadoes,  severe 
thunderstorms,  floods,  extreme  winter 
weather,  and  tsimamis  to  local  officials 
and  the  general  public. 

•  Broadcast,  watches  and  warnings  of 
natural  disasters  prepared  by  NOAA, 
and  radiological  emergency  warnings 
approved  by  the  States,  over  NOAA 
Weather  Radio  and  other  NOAA 
dissemination  systems. 

•  Provide  to  the  CFA.  DoE.  and  the 
State,  current  and  forecast 
meteorological  information  about  wind 
speed  and  direction,  low  level  stability, 
precipitation,  and  other  meteorological 
and  hydrological  factors  affecting  the 
transport  or  dispersion  of  radioactive 
materials  (gaseous,  liquid,  particulate). 

•  Provide  support  to  HHS/FDA  at  its 
request  through  the  National  Marine 
Fisheries  Service  (NMFS).  in  order  to 
avoid  human  consiunption  of 
contaminated  commercial  fishery 
products.  (Marine  areas  only.) 

5.  DoC  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  National  Plan  for  Radiological 
Emergencies  at  Commercial  Nuclear 
Power  Plants.  Federal  Coordinator  for 
Meteorological  Services  and  Supporting 
Research.  National  Oceanic  and 
Atmospheric  Administration.  November 
1982. 


6.  DoC  Specific  Authorities 

•  Department  of  Commerce 
Organization  Order  25-5B,  as  amended 
August  18, 1980. 

Department  of  Defense  Response  Plan 
Summary 

1.  Summary  of  Response  Mission 

a.  The  Department  of  Defense  is 
charged  with  the  safe  handling,  storage, 
maintenance,  assembly,  and 
transportation  of  nuclear  weapons, 
nuclear  weapon  components,  and  other 
radioactive  material  in  DoD  custody, 
and  with  the  safe  operation  of  DoD 
nuclear  facilities.  Inherent  in  this 
responsibility  is  the  requirement  to 
protect  life  and  property  from  any  health 
or  safety  hazards  that  could  ensue  from 
an  accident  or  significant  incident 
associated  with  these  materials  or 
activities.  To  fulfill  these 
responsibilities,  the  DoD  has  issued 
plans  and  policy  guidance  requiring  the 
development  of  a  well-trained  and 
equipped  nuclear  accident  response 
organization.  It  should  be  noted  that  in 
order  to  protect  national  security 
information,  policy  guidance  prohibits 
pubhc  release  of  information  that 
identifies  storage  locations  of  nuclear 
materials,  schedules  of  transportation  of 
nuclear  mateftals,  or  the  schedules  of 
nuclear-powered  vessels.  When  DoD  is 
not  the  CFA  for  a  radiological 
emergency,  it  will  support  the  CFA  and 
FEMA  within  the  constraints  of  national 
security. 


b.  The  responsibility  for  onsite 
Command  and  Control  at  the  scene  of  a 
nuclear  accident  or  significant  incident 
is  assigned  to: 

(1)  The  Service  or  Agency  in  charge  of 
a  DoD  installation,  DoE  facility,  naval 
ship,  or  assigned  geographic  area  where 
the  accident  or  incident  occurs. 

(2)  The  Service  or  Agency  having 
custody  of  the  material  at  the  time  of  the 
accident  or  significant  incident  if  the 
accident  occurs  beyond  the  boundaries 
of  a  DoD  installation,  DoE  facility,  naval 
ship,  or  geographic  area. 

c.  The  National  Military  Command 
Center  (NMCC)  is  responsible  for  initial 
national-level  command  and  control  and 
response  of  DoD  resources  and 
personnel  until  conditions  have 
stabilized.  Command  and  Control  will 
be  transferred  to  the  responsible  Service 
Operations  Center,  as  Directed  by  the 
Secretary  of  Defense  or  his  authorized 
representative.  The  NMCC  will  continue 
to  provide  information  and  support  as 
required. 

2.  Point  of  Notification  at  DoD 

Contact  Person's  Title:  Deputy 
Director  of  Operations  (DDO). 

Contact  Person's  Organization: 
National  Military  Command  Center. 
Organization  of  the  Joint  Chiefs  of  Staff. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  DoD's  interfaces 
with  other  Federal  departments  and 
agencies  in  responding  to  a  radiological 
emergency. 


Department  of  Defense  Federal  Agency  Interfaces 


NoBfcatiun  (CFA) 

*t»ntk)n  and  daptoymaxi  (piocadma).. 

Stafcia  updalaa .__ 


Fadenilanda _. 

FRMAP  (noWiclkm) 

FRMAP  (coomiialiuii  •«>  FRERP) .. 
FRMAP  (iaaon) _., 


nwtwaiy  ptaming 

•ntormalion  aulwnga.  pubic  ntormation 

JKX  ptMc  in*annabon  raliam  Irom  haaitiiiMHin 
PAR  (dawBtopmaiO 


horn  Iha 


Agenoea 


DoE.  FEMA- . 

FEMA ,. "Z. ~~ .' _""" 

W«a  Houaa  ntuatkni  room.  EPA  FEMA  USOA  HHS^~|>oE 

NRC.  DoJ 

DoE.  Dol.  USOA _ _. 

EPA  HHS.  USOA  OoC.  DoE. „  Z 

DoE ~"~  

FEMA  DoE """ .-.„... 

Dot.  HHS 

FEMA _ ~Z~"~"~'ZZ.  

DoE   (CFA).    NRC    (CFA)   during   amargancy   phasa-    FEMA 

durmg  raoovary  phaa 
FEMA  EPA  HHS,  USDA  DoE  (FRMAP).  EPA  (FRMAP) 


Responsible  DoO  Ofganaation 


NMCC 
NMCC 
NMCC. 

NMCC 

NMCC 

NMCC. 

NMCC 

NUCC. 

Daparttnant  o(  Army 

NMCC,  DSD  or  larvica  public  attan. 

NMCC 
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Imarface  deicnption 


PAR  (pretaniaiion) 

RER  ((tovelocnMnt) „.,.    

RER  (presentation)  

PAR  tm  RER  <*t»«fnin«tior  (GFA) 

Congronion»l  mtommlion     

Logwtic*  support  tor  the  CFA   

Logietical  support  tor  Fetierel  agenoa*  _______ 

Coort«r\atior  (ormte/oftarto) 

Designation  o»  agency  lead  otticW ________ 

Federal  raaponsa  center  „.,__ 

Water  protects 

Wtnte  House  mtormation.  WMe  House  responses 


FEMA      

FEMA,  EPA,  HHS.  USOA . 
FEMA    


DoE  (FRMAP)   EPA  fFRMAP)  . 

FEMA,  DoE  (CFA).  NRC _..., 

FEMA_ 

FEMA_ 

FEMA. 

FEMA 

FEMA 

Dol 

FEMA..._ __ _ 


DoO 


NMCC 

NMCC. 

NMCC 

NMCC. 

OSO  or 

NMCC  V 

NMCC  or 

NMCC 

Nli«CC 

NMCC 

Army  Corps  0< 

OSO 


pubic  affair^ 
0<  Amy 
et  Anny 


Envnaers. 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

a.  Offsite  authority  and 
responsibilities  at  a  nuclear  accident 
rest  with  State  and  local  officials.  It  is 
important  to  recognize  that  for  nuclear 
weapons  or  weapon  component 
accidents,  land  may  be  temporarily 
placed  under  effective  Federal  control 
by  the  establishment  of  a  National 
Defense  Area  (NfDA)  or  National 
Security  Area  (NSA)  to  protect  U.S. 
government  classified  materials.  These 
lands  will  revert  back  to  State  control 
upon  disestablishment  of  the  NDA  or 
NSA. 

b.  The  State  Governor  is  responsible 
for  the  health,  safety,  and  welfare  of 
individuals  within  the  territorial  limits 
of  the  State  during  periods  of  emergency 
or  crisis  and  may  be  expected  to  direct 
measures  that  must  be  taken  to  satisfy 
that  responsibihty.  The  On-scene 
Commander  will  assist  the  State,  when 
possible,  in  coordination  with  FEMA,  to 
ensure  the  public  is  protected. 

c.  Within  the  constraints  of  national 
security,  provide  military  assistance  in 
the  form  of  manpower  and  logistic 
support,  including  aircraft  services,  as 
requested  by  FEMA. 

d.  Provide  telecommunications 
support  not  available  from  other  Federal 
agencies  when  requested  by  FEMA. 

5.  DoD  Response  Plan  and  Procedures 
References 


Agency  Response  Plan 

1.  Nuclear  Weapon  Accident 
Response  Procedures  (NARP)  Manual— 
Januarj'  1984. 

2.  DoD  Directive  5100.52  Radiological 
Assistance  in  the  Event  of  Accident 
Involving  Radiological  Materials — 10 
March  1981. 

3.  DoD  Directive  5230.16  Nuclear 
Accident  and  Incident  Public  Affairs 
Guidance — 7  February  1983. 

6.  DoD  Specific  Authorities 

•  The  Atomic  Energy  Act  of  1954.  as 
amended. 

•  Pub.  L.  97-351  "Convention  on  the 
Physical  Protection  of  Nuclear  Material 
Implementation  Act  of  1982". 

Department  of  Energy  Response  Plan 
Summary  (CFA) 

1.  Summary  of  Response  Mission 

The  Department  of  Energy  owns  and 
operates  a  variety  of  fixed  nuclear 
facilities  and  activities  throughout  the 
United  States.  Most  of  these  facilities 
are  located  on  large,  government-owned 
reservations,  and  are  operated  by 
extensive  technical  staffs  under  the 
direction  of  DoE.  Subject  to  review  and 

ncurrence  by  DoE  headquarters,  DoE 
officials  at  these  field  facilities  are 
responsible  for  the  preparation  of 
emergency  plans  and  procedures  for  all 
nuclear  activities  under  their 
jurisdiction.  DoE  field  officials  have  the 
authority  to  initiate  immediate 


emergency  response  procedures,  direct 
emergency  shutdown  operations,  or 
place  in  safe  condition  the  nuclear 
facilities  and  activities  under  their 
cognizance.  DoE  is  the  Cognizant 
Federal  Agency  (CFA)  for  nuclear 
activities  under  its  jurisdiction.  All  field 
emergency  activities  are  coordinated 
with  appropriate  headquarters  officials, 
including  the  Director,  Emergency 
Action  and  Coordination  Team  (EACT). 

DoE  field  officials  are  also  required  to 
assist  State  and  local  authorities,  within 
the  constraints  of  national  security  and 
in  coordination  with  FEMA,  in  the 
preparation  of  those  portions  of  their 
radiological  emergency  plans  related  to 
DoE  nuclear  facilities. 

As  part  of  its  preparedness  activities, 
DoE  maintains  extensive,  field-based 
radiological  emergency  response 
resources  for  deployment  imder  the 
FRMAP. 

2.  Point  of  Notification  at  DoE 
Headquarters 

Contact  Person's  Title:  Emergency 
Coordinator. 

Contact  Person's  Office:  DoE 
Emergency  Operations  Center  (EOC). 

Contact  Person's  Emergency  Location: 
DOE  EOC. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  the  DoE's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency  at  a  DoE  facility: 


tnterfaca  descnpaon 


Notrtication  (CFA)  

Activation  and  deployment  (Procedures).. 
Status  updates  


Federal  lands 
FRMAP  (I 


Impact  assessment  (health).. 

IrKten  tribes 

Intormatkyi  exchange __ 


Pubte:  »itormation  i 
son  releases  from  JIC 


Department  of  Energy  Federal  Agency  Interfaces 


heedguarters.  public  mtorma- 


AgencMS 


ReaponsiM  DoE  organuattun 


FEMA.  NRC.  EPA  HHS 

FEMA _ 

DoC.  DoO,   NRC.  EPA  FEMA.  HHS.  HUO.  Ool.  NCS,  OoT. 

USOA 
DoO.  Dol,  USOA  


NRC,  EPA  OoC.  DoO,  Ool 

HHS,  EPA 

Dol,  HHS _ 

DoC,  DoO,  NRC,   EPA   FEMA.  HHS.  HUD.  Dol.  NCS.  OoT. 

USOA 
DoO    (CFA),    NRC    (OA)    Ounng    emergency    phase.    FEMA 

during  recovery  phase 


EACT.  ftaU 

EACT 

Emergency  acvon  and  coordnatton  team  (EACT).  taM 

EACT  liald. 
EACT,  ItaM. 
Field,  EACT. 
Field,  EACT. 
EACT  Md, 

EACT   Assotanl  Seuamy  tor  Cortgraaannal.  irasigo«<minan- 
tal  ana  puMc  aflan  (ASCP)  or  Md. 


I 


3an4 
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CongrVMionil  irfoiiitdlon .. 


PAR  (dw^opnwnl) ._.. _..._ _ _ 

PAR  and  RER  riwniiiiiiiuii  (CFA) _.... 

PAR  Irrnirimiiii).  liniBlii.M  KVpOft  tor  Fadw^  agmda*. 


Hdum  wfcrwujii.  amyiMlai'i  ol  ■e«ncy  taad  officM.  imar- 

naturnl  coopOTian  (CFA). 

RER  (dMMlopnwnl) 

RER  (prmnlluiit 


WNH  HouM  »*)iiiilMi.  WtiM  Houn  rwpomw 


DoC.  OoO.   NHC,   ERA.  FEMA.  MHS.   HUO.  Dol.   NCS,  DoT 
USOA 

FEMA.  NRC.  EPA.  HHS,  USOA 

DoE  (FRMAP).  EPA  (FRMAP) 

FEMA ; 


FEMA.  EPA,  MMS.  U90A. 

FEMA ^ 

PEMA . 

FEMA 


n»iporMM«  DoE  orowHiMion 


ASCP 


FlMdEACT 
FWd.  EACT 


Flew 

A*  (Jengnotad 

EACT. 


4.  Responsibilities  far  Assistance  to 
Federal,  State,  and  Local  Governments 

•  ABsess  the  nature  and  extent  of  the 
radiological  emergency  and  its  potential 
offsite  effects  on  public  health  and 
safety.  Advise  the  State  and  local 
agencies  based  on  this  assessment. 

•  Develop  Federal  recommendations 
on  protective  actions  for  State  and  local 
governments  that  consider,  as 
appropriate,  all  substantive  views  of 
other  Federal  agencies.  Whenever 
possible,  coordinate  presentation  of 
protective  action  recommendations  with 
FEMA  prior  to  or  during  their 
presentation  to  appropriate  State  and 
local  officials  (the  State  Governor  or 
designee),  except  in  situations  of 
imminent  peril  to  the  public  health  and 
safety  where  the  DoE  may  be  required 
to  make  independent  contact  widi  State 
and  local  officials. 

•  Provide  for  the  release  of  public 
information  concerning  the  radiological 
emergency,  except  for  the  release  of 
information  classified  for  national 
security  purposes.  Coordinate  such 
releases  to  the  extent  possible  with  the 
Senior  FEMA  Official,  other  Federal 
agencies,  and  the  State  to  provide 
consistent  and  accurate  information  to 
the  public  by  the  most  expeditious 
means. 


5.  DoE  Response  Plan  and  Procedure 
References 

•  Emergency  Planning,  Preparedness, 
and  Response  for  Operations.  Order 
DoE  5500.2.  August  1981. 

•  Reactor  and  Nonreactor  Facility 
Emergency  Planning.  Preparedness,  and 
Response  Program  for  Department  of 
Energy  Operations.  Order  DoE  5500.3, 
August  1981. 

•  Public  Affairs  Policy  and  Planning 
Requirements  for  Emergencies,  Order 
DoE  5500.4,  August  1981. 

•  Response  to  Accidents  and 
Significant  Incidents  Involving  Nuclear 
Weapons,  Order  DoE  5530.1,  January 
1983. 

6.  DoE  Specific  Authorities 

•  Atomic  Energy  Act  of  1954  AS 
amended. 

•  Energy  Reorganization  Act  of  1974. 

•  Department  of  Energy  Organization 
Act  of  1977. 

•  Nuclear  Waste  Policy  Act  of  1982 
(Public  Law  97-425). 

Department  of  Energy  Responsa  Plan 
Summary  (FRMAP) 

1.  Summary  of  Response  Mission 

Independent  of  its  responsibilities  as 
a  CFA,  the  Department  of  Energy  (DoE) 
maintains  and  implements,  during  the 
initial  phase  of  a  radiological 


emergency,  the  Federal  Radiological 
Monitoring  and  Assessment  Plan 
(FRMAP).  Under  FRMAP  DoE  provides 
and  coordinates  Federal  offsite 
radiological  monitoring  and  assessment 
support  to  the  CFA  and  to  the  State  and 
local  governments.  DoE's  support  is 
augmented  by  several  other  Federal 
agencies  including  FEMA,  NRC,  EPA, 
HHS,  USDA.  DoC,  DoD.  and  Dol.  The 
FRMAP  estabhshes  the  framework  for 
coordinating  the  monitoring  and 
assessment  activities  of  the  Federal 
agencies. 

2.  Point  of  Notification  at  DoE 
Headquarters 

Contact  Person's  Title:  Duty  Officer. 

Contact  Person's  Organization: 
Emergency  Action  and  Coordination 
Team. 

Contact  Person's  Emergency  Location: 
Emergency  Operations  Center. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  the  DoE's  interfaces 
with  other  Federal  agencies  and 
departments  in  responding  to  a 
radiological  emergency.  DoE's 
Radiological  Control  Division  is  largely 
responsible  for  coordinating  DoE's 
reponse  effort  within  DoE  and  among 
the  Federal  agencies. 


Department  of  Energy  Federal  Agency  Interfaces 


Sutu*  updataa 

FRMAP  (noMicaHan) .. 


FRMAP  Icoordnation  wth  FRERP) ., 


FRMAP  (JMinii) 

FRMAP  (monitaiiig  nMiMa) . 

FRMAP  (tranMion) 

R«co*ary  planrang.. 


Intaiiiaiun  aaeftanqa.  pnbfc  inluiiiiMhjii  rMeaa 
Public  ntaiiiaami  rataaaaa  Inoni  haadquwlart . 
Congraaaional  »i«uiii1iuii ...._ 


I  Iram  itM  JIC. 


PAR  (d 

Radiaaon  victini  can  adMca .. 


>;;^VMalM>pa>1  tor  Fadaral  mandaa . 

OMifeiaiuii  (ofMMt _ 

Daaignaaoo  o«  agarvy  tmt  olfka^ 


Agancwa 


RiponaMa  OoE  ongaritaalnn 


NRC  (CFA),  EPA  FEMA  OoC,  uSOA  HHS.  Od,  DoO  (CFA) 

Dc€  (CFA) 
EPA  HHS.  USOA  DoC.  Dot.  Dot.  OoO  (CFA),  NRC  (CFA), 

OoE  (CFA) 

EPA  HHS.  USOA  DoC  Dot,  DoO  (CFA),  NRC  (CFAI  DoE 
(CFA).  FEMA 

EPA  FEMA.  NRC,  DoO,  DoE.  (CFA).  EPA 

NRC  (CFA).  DoO  (CFA).  DoE  (CFA).  EPA 

EPA 

FEMA. 

OoO  (CFA).  NRC  (CFA)  diMmg  amargancy  phaaa.. 

FEMA  durmg  racowary  phaaa.. 


FEMA.  NRC  (CFA).  DoO  (CFA).  OoE  (CFA).  EPA 


NRC  (CFA).  OoO  (CFA),  DoE  (CFA).. 

HHS ^ _ 


FEMA. 

FEMA... 

FEMA- 


Ra<*otogical  assntarxx  program  (RAP)  (earn 

Emargency  actxxi  and  ooordinatton  team  (EACTT) 

RAP  taam/ottada  tachmcal  diiactor  (OSTO) 

RAP  laam/OSTD 

RAP  team/OSTD 

EACT,  RAP  laam/OSTD. 

Ai  deaignatad 

RAP  laam/OSTD 

EACT 

Aaaiatant  Sacratary  tor  congresaional.  infrgovammanial.  am) 

puMc  aflairt. 
RAP  taam/OSTD 
RadkHogical     amargancy     aaaiatanca     canlar/lr«nim     Ma 

(REAC/TS) 
RAP  laam/OSTD 
RAP  laam/OSTD.  EACT. 
EACT 


Fedaral  Register  /  Vol.  49.  No.  178  /  Wednesday,  September  12.  1964  /.Notices 


SBB15 


Department  of  Energy  Federal  Aqcncy  Interfaces— Continued 


^•daral  flip  arm  cmatu.. 
WNIa  HouM  mpofWM... 


FEMA-„ 
FEMA__ 


OoE 


RAP  liWn/OSTD. 

EACT 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Coordinate  the  offsite  radiological 
monitoring,  assessment,  evaluation,  and 
reporting  of  all  Federal  agencies  during 
the  initial  phases  of  an  incident,  and 
maintain  liaison  with  State  and  local 
agencies  with  similar  responsibilities. 

•  Maintain  a  common  set  of  offsite 
radiological  monitoring  data,  and 
provide  it  with  interpretation  to  the  CFA 
and  to  appropriate  State  and  local 
agencies  requiring  direct  knowledge  of 
radiological  conditions. 

•  Provide  HHS  and  other  Federal, 
State,  and  local  agencies  with  technical 
and  medical  advice  concerning 
treatment  of  radiological  contamination, 
if  requested. 

5.  DoE  Response  Plan  and  Procedure 

References 

Agency  Response  Plan 

1.  The  Federal  Radiological 
Monitoring  and  Assessment  Plan 
Chapter  III  of  the  FRERP 


Interagency  Procedures 

1.  Agreement  between  ERDA  and 
NRC  for  Planning.  Preparedness,  and 
Response  to  Emergencies  March  8, 1977 

2.  Operational  Response  Procedures 
(ORPs)  Developed  Between  HHS.  DoE, 
EPA.  and  the  NRC  1983 

3.  DoE-EPA  Letter  of  Agreement  on 
Notification  of  Incidents  at  DoE 
Facilities  January  18,  1978 

4.  National  Plan  for  Radiological 
Emergencies  at  Commercial  Nuclear 
Power  Plants.  DoC-NOAA,  November 
1982. 

ft  DoE  Specific  Authorities        > 

•  The  Energy  Reorganization  Act  of 
1974  (Pub.  L  93-438). 

•  The  Department  of  Energy 
Organization  Act  of  1977  (Pub.  L  9S-91}. 

Department  of  Health  and  Human 
Services  Response  Plan  Summary 

J.  Summary  of  Response  Mission 

In  a  radiological  emergency,  the 
Department  of  Health  and  Human 


Services  (HHS)  assists  with  the 
assessment,  preservation,  and 
protection  of  human  health  and  helpi 
ensure  the  availabiUty  of  essential 
human  services.  HHS  provides  technical 
and  nontechnical  assistance  in  the  form 
of  advice,  guidance,  and  resources  to 
Federal,  State,  and  local  governments. 

2.  Point  of  Notification  at  HHS 
Headquarters 

Contact  Person's  Title:  Emergency 
Coordinator. 

Contact  Person's  Division:  Division  of 
Emergency  Coordination.' 

Contact  Person's  Emergency  Location: 
Emergency  Operating  Center,  Room  3B- 
10,  Hubert  H.  Humphrey  Building, 
Washington,  D.C.  20201. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  HHS's  interfaces 
with  other  Federsd  departments  and 
agencies  in  responding  to  a  radiological 
emergency. 


Department  of  Health  and  Human  Services  Federal  Agency  Interfaces 


Imartac*  descrtptxyt 


Notrlication  (FEMA) . 
Statu*  i4>datM  


Intomwlior  mtcfiange  togntcai  tuppoO  •(>  FeOerai  agencm 
Coordination  (offsite) 


CoooSnation  (Itaaon) 

tntomiatior  reqorwnaots...- 

Daaignatior  ot  agency  lead  oMdal 

Public  mtormalon  reieasat  ^w^l  headquartera.  puMc  rifonna- 
tior  re<eaa««  •rofr  tha  JIC 

CongreMion»)  mtormalioo  „„ ,, 

Recov«,f>  planning   „ 

Federal  reaponea  center 

PAR  (develapmant).  RER  (devetopnwnt) 

Impact  aaaaaamant  (haami) 
Impact  aiaaaaiTiaiil  (agncuttura)„ 

Indian  Mbaa _ 

FRMAP  (raaouroaa) _ 

Radiation  wcttni  care  advio* 

Fahery  product  sately 

Food  availatiility  . 


Agencies 


RaaponMbia  HHS  organttallon 


FEMA _ 

FEMA  DoO  (CFA).  DoE  (Not 

<CFA>. 
FEMA 


(CFA).   DoE   (CFA).   NRC 


FEMA.„ 


USOA 


DoO  (CFA),  DoE  (C^A).  NRC,  FEMA.. 

FEMA 


DoD  (CFA)  DoE  (CFA)  MRC  (CFA).  dunr>s  emergency  phaaa. 
FEMA  dunng  recovery  pnaaa 

DoO  (CFA),  (3oE  (CFA).  NRC  (CFA).  FEMA 

FEMA    

FEMA  "" "_ 

OoD  (CFA).  DoE  (CFA).  NRC  (CFA),  EPA  USOA Z 

DoO  (CFA),  DoE  (CFA).  NRC  (CFA).  EPA 

USDA  EPA _ , 

DoO  (OA).  DoE  (CFA).  NRC  (CFA),  FEMA 

DoE.  EPA 

DoE 

DoC 


Food/taed  sately 
mentation  (food) 
Emergency  shellar  avaHaMty.. 
Wtiita  Houaa  reapooaea 


itiofia,  piiMacliva  actiori  tntpte- 


USOA„ 


USOA  DoO  (CFA),  DoE  (CFA),  NRC  (CFA).. 


HUO.„. 
PEMA- 


Ematgaocy  txiadliialui.  ragonal  emergency  coordfcialur. 
Emergency  ooordtilui.  mgormt  mtm^KKf  oooftlnator. 

Emergency  coordlnMoi.  ragonal  emaigariL,y  ooadliiiui.  opar- 

allng  dMsionta). 
ne^onal  emergency  ooordlneliji  (OS).  PtMc  HeaWi  Sarvioe 

(FDA) 
Pubkc  He«th  S«vioa 
.1  PUilic  HaaKh  Sartvoa.  OKoa  al  trie  Sacrelary. 
'  Orfice  o<  the  Swrstary  (OS) 
Office  ol  puMc  aftwOS. 

.{  Otfice  or  lavalatNe  iMon/OS 

•  PuOSc  HeaHh  Sannoa  (COC/FDA/KRSA),  SSA 

Regional  amargarKy  ooonlnalar 

PuMc  Haal»i  Samoa  (COC/FOA/HRSA) 

Pubkc  Hatflh  Sarvloa  (COC/FDA/HRSA) 

Public  HaaWi  Sarvioa  (FDA) 

Pubkc  Haaflh  Sarvlca  (COC/FDA/HRSA) 

Pubkc  HaaNh  Sarvloa  (FDA) 

Pubkc  Haatlh  Sarwoa  (HRSA  COO. 

Public  Haami  Sarvioe  (FDA). 

Pubkc   Haaltfi   Sarvioe   (FDA).   Socal   SMurtty 
(OFA).  Hunan  Devetopmam  Sennas  lOPCR) 

Pubkc  Health  Sarvloa  (FDA). 

Hunan  Devatopmenl  Sarwoaa. 
OMoa  c$  »»  Oacfaar)  (OS) 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Assist  State  and  1o(m1  government 
officials  with  jurisdiction  in  evacuating 


and  relocating  persons  from  the  affected 
area  as  requested.  Ensure  the 
availability  of  health  and  medical  care, 
food,  emergency  shelter,  clothing,  and 


other  human  services,  especially  for  the 
aged,  the  poor,  the  infirm,  the  blind  and 
others  most  in  need: 


'The  Emergency  and  Epidemiological  Operations 
Branch  (EEOB)  and  the  Office  of  Health  Physics 


(OHP).  Food  and  Drug  Administration  (FDA).  Public 
Health  Service,  have  made  special  arran^ments 


with  the  Clognixant  Federal  Agenoea  (CTAs)  for 
direct  notification  in  a  radiological  etnergency 


assiffi 
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•  Provide  grants  for  crisis  counseling 
to  victims  in  affected  geographic  areas; 

•  Provide  guktance  to  State  and  local 
ofTicials  with  jurisdiction  on  the  use  of 
radio-protective  substances  (e.g..  thyroid 
blocking  agentsj,  including  doasage  and 
also  projected  radiation  doses  that 
warrant  the  use  of  such  drugs: 

•  Based  on  information  from  DoE's 
REACS/TS  personnel,  advice  medical 
care  personnel  regarding  proper  medical 
treatment  of  people  exposed  to  or 
contaminated  by  radioactive  materials: 

•  Provide  advice  and  guidance  to 
State  and  local  officials  with  jurisdiction 
and  tbe  CFA,  if  requested,  in  assessing 
the  impact  of  the  effects  of  radiological 
incidents  on  the  health  of  persons  in  the 
affected  area; 

•  Provide  advice  and  guidance  to 
State  and  local  officials  with  jurisdiction 
and  the  CFA.  if  requested,  in  assessing 
the  impact  of  the  effects  of  radiological 
incidents  on  the  health  of  persons  in  the 
affected  area; 

•  Provide  resources,  in  coordination 
with  the  U.S.  Department  of  Agriculture, 
to  ensure  that  food  and  animal  feeds  are 
safe  for  consumption; 

•  Assist,  in  coordination  with  the  U.S. 
Department  of  Agriculture,  in 
developing  technical  recommendations 
for  State  and  local  officials  with 
jurisdiction  regarding  protective 
measures  related  to  food  and  animal 
feed; 


•  Provide  guiduice  to  State  and  local 
governments  on  protective  action  guides 
for  food  and  animal  feeds:  and 

•  Provide  guidance  to  State  and  local 
health  officials  with  jurisdiction  when 
requested  on  disease  control  measures 
and  epidemiological  surveillance  of 
exposed  populations. 

5.  HHS  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  The  Department  of  Health  and 
Human  Services  Response  Plan  for 
Radiological  Emergencies  (Draft) 
Division  of  Emergency  Coordination 
March  14, 1983. 

Interagency  Procedures 

1.  Delegation  of  Authority — 
Emergency  Preparedness  Functions 
Division  of  Emergency  Coordination 
December  21. 1881. 

2.  Emergency  Planning  and 
Operations  Manual  Division  of 
Emergency  Coordination  July  1, 1983. 

3.  Disaster  Response  guides  Operating 
Divisions  Various  Dates. 

8.  HHS  Specific  Authorities 

•  Older  Americans  Act. 

•  Public  Health  Service  Act. 

•  Food,  Drug,  and  Cosmetic  Act  of 
1938. 

•  Snyder  Act,  25  U.S.C.  13  (1921). 


•  rrons/er/^c/,  Pub.  L.  83-568. 

•  Indian  Health  Care  and 
Improvement  Act,  (Pub.  L.  14-437}. 

•  Federal  Civil  Defense  Act  of  1950. 

•  Disaster  Relief  Act  of  1974.  (Pub.  L. 
93-288}— Section  413,  Crisis  CounseUng. 
Administration,  Training. 

Department  of  Housing  and  Urban 
Development  Response  Plan  Summary 

1.  Summary  of  Response  Mission 

The  Department  of  Housing  and 
Urban  Development  (HUD}  provides 
information  on  available  housing  for 
disaster  victims  or  displaced  persons. 
HUD  assists  in  planning  for  aiid  placing 
homeless  victims  by  providing 
emergency  housing  and  technical  and 
support  staff  within  available  resources. 

2.  Point  of  Notification  at  HUD 
Headquarters 

Contact  Person's  Title:  Emergency 
Coordinator. 

Contact  Person's  Office:  Emergency 
Preparedness  Staff  (EPS}. 

Contact  Person's  Emergency  Location: 
Emergency  Preparedness  Staff. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  HUD's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 

emergency. 


Department  of  Houswq  and  Urban  Develo«»m£nt  Federal  Agency  ♦nterfachs 


NcmcMcm    (PEMA,    oumlfMun    (ofMa),    ttaognation    01 
■gMV9  tad  oMcal.  togMKal  ««pof1  lo  Fadaral  agencta. 


AgonoBS 


FEMA 


Emargwtcy  thalMr 
AdMoa  on 
n«o««ry  ptvnng. 


FEMA.  NHC  (CFA).  DoO  (CFAl,  DoE  (CFA) „ 

fcwti  hMdi^jwm.  p»*»c  »TtorTT»-    OOO  (CFA).  DoE  {CFA|,  NRC  (CFA).  durmg  amargency  phaae: 

FEMA  dunng  racovery  phasa 
DoO  (CFA).  DoE  (CFA).  NRC  (CFA).  FEMA 

HHS .  ■ 

Dot _ —ZIZZZIl™' 

FEMA __ 


•••■poilalion  at  and  lo  amarganLy  Nmang.. 


ResponatXa  HUO  organization 


Emefgeocy  (xeparadness  atafl 


EmarBency  preparsdnaaa  staH. 
Offica  of  Public  AWan 

Offica  of  LagMatnn  and  CongrassKxiai  Ralabona. 
Emargancy  praparadneaa  stalt 
Emargancy  praparadnaaa  atafl 
Emargancy  praparattnaaa  staff. 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Review  and  report  on  available 
housing  for  disaster  victims  and 
displaced  persons. 

•  Assist  in  planning  for  and  placing 
homeless  victims  in  available  housing. 

•  Provide  emergency  housing  support 
staff  within  available  resources. 

•  Provide  technical  housing 
assistance  and  advisory  personnel  to 
State  and  local  authorities  with 
jurisdiction. 

5.  HUD  Response  Plan  and  Procedure 
References 


Agency  Response  Plan 

1.  HUD  FRERP.  Office  of  Emergency 
Preparedness,  September  30, 1983. 

6.  HUD  Specifia  Authorities 
None.  I 

Department  of  the  Interior  Reponse  Plan 
Summary 

1.  Summary  of  Reponse  Mission 

The  Department  of  the  Interior 
manages  over  SCO  million  acres  of 
Federal  lands  and  thousands  of  Federal 
natural  resources  facilities,  and  is 
responsible  for  these  lands  and  facilities 
when  they  are  threatened  by  a 


radiological  emergency.  In  addition,  the 
Department  coordinates  emergency 
response  plans  for  Interior-managed 
park  and  recreation  areas  with  State 
and  local  authorities,  and  operates 
Interior  water  resources  projects  to 
protect  municipal  and  agricultural  water 
supplies  in  cases  of  radiological 
emergencies.  The  Department  provides 
advice  and  assistance  concerning 
hydrologic  and  natural  resouces, 
including  fish  and  wildlife,  to  Federal. 
State,  and  locd  governments  upon 
request.  The  Department  also 
administers  the  Federal  government's 
trust  responsibility  for  488  Federally 
recognized  Indian  tribes  and  villages 
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and  about  SO  million  acres  of  Indian 

lands.  It  also  has  certain  responsibilities 

for  the  island  territories  of  the  United 

States. 

2.  Headquarters  Point  of  Notification 


Contact  Person's  Title:  Director. 
Office  of  bivironmental  Project  Reriew 
(OEPR). 

Contact  Person's  Office:  OETice  of  the 
Secretary,  Department  of  the  Interior, 


Room  4298,  Interior  &iflding, 
Wasteigton,  D.C.  20240. 

3.  Federal  Depattment  or  Agency 
Interfaces 


Department  of  Interior  Federal  Agency  Interfaces 


Descnpbon 


FWERP  mgumof 


Oat 


fiomctam    (PEMA),     coor«ation    (of)9Hel.     wnormabuii 

ctiang«.  logatical  support  Ci  taoarai  ■Qancm 
Designation  of  agMcy  iMd  ottoM.  statu*  update*,  ana  mtof      DoC  (CTA).  DoE  (CF^,  N«C  fCFAJ 

Tiation  rsquiravTwntt. 
FMerai  lands.  Indian  titMS 
PJbtK  mkxinatioo 

Hon  rateasas  Irom  JC 
Congrassonal 


FRMAP  In 

<Matsr  protects   

White  Houaa  Raponaaa.. 


DoO  (CFA),  DOE  (CFA).  NRC  (CFA>.  FEMA_ 

DoO  (CFAl.  DoE  (CFA)    NRC  (CFAi 


Don  (CFA).  Doe  (CFA)   HK  (CFA)  Oui*<g 
FEMA  during  racovery  ptaaa. 

DoE   EPA  

DoD  (Army  Corp*  Engnaara).  EPA.  USChtl 
FEMA 


■*.  Reponsibilities  for  Assistance  to 
Federal.  State,  and  Local  Governments 

•  Provide  hydrologic  advice  and 
assiatance,  including  monitoring 
personnel,  equipment,  and  laboratory 
support. 

•  Provide  advice  and  assistance  in 
assessing  and  minimizing  offsite 
consequences  on  natural  resources, 
including  fish  and  wildlife. 

•  Provide  economic,  social,  and 
political  advice  and  assistance  to  the 
Territories  of  Guam,  American  Samoa, 
and  the  Virgin  Islands  and  the  Trust 
Territory  of  the  Pacific  Islands  (interim). 

•  Provide  cooridnation  and  liaison 
between  Federal,  State,  and  local 
agencies  and  Federally  recognized 
Indian  tribal  governments. 

5.  Dol  Reponse  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  910  DM  5  (Draft)— Interior 
Emergency  Operations,  Federal 
Radiological  Emecgency  Response  Plan. 


2.  296  DM  3  [Draft)— Interior 
Emergency  Delegations,  Radiological 
Emergencies. 

6.  Do!  Specific  Authorities 

•  Act  of  1804  providing  for  gauging 
streams  and  determining  the  water 
supplies  of  the  U.S.  (28  Stat.  398). 

•  The  Reclamation  Act  of  1902.  as 
amended  (43  U.S.C.  391),  and  project 
authorization  acts. 

•  National  Park  Service  Act  of  1919 
(16  U.S.C.  1),  and  park  enabling  acts. 

•  The  Snyder  Act  of  1921,  as  amended 
(25  U.S.C.  13),  including  assistance  to 
Indian  tribes. 

•  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668),  and  refuge  enabling  acts. 

•  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1701). 

Department  of  Transportation  Response 
Plan  Summary 

1.  Summary  of  Response  Mission 

The  Department  of  Transportation 
Radiological  Emergency  Response  Plan 
for  Non-Defense  Emergencies  (the  plan) 


OEPR 

OEPR  rnNvlly). 
Otfica  ol  puMc 

Offica  t»l 


US  Geological  Sirvay 
OEPFI  (nmaWr) 
OEPR 


provides  for  assistance  to  State  and 
local  governments  when  a  non-defense 
radiological  emergency  occurs  that  has 
adversely  affected  any  one  or  more  of 
the  several  transportation  modes.  The 
assistance  wiU  be  in  response  to  a 
request  from  a  state  or  local  jurisdiction 
when  a  detenninallon  has  been  made 
that  their  civil  transportatiaa  technical 
or  logistical  resources  are  insufficient  to 
adequately  handle  the  nquifeiaents 
created  by  a  radi<^ogica)  enwtyency. 

2.  Point  of  Notification  at  DoT 
Headquarters 

Contact  Person's  Tide:  Ddrector  of 
Emergency  Transportation. 

Contact  Person's  Office:  Office  of 
Emei^gency  Traxwpottation. 

Contact  Person's  Emergency  Location: 
Headquarters,  U.S.  Department  of 
Transportation,  Weehington,  D.C.  20590. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  DoTs  interfaces 
with  other  Federal  agencies  and 
departments  in  respoadtag  to  a  non- 
defense  radiolo^cal  emergency. 


Department  of  Transpohtat»on  Federal  Agency  Interfaces 


IntartBca  Oaacnpton 

Aganaaa 

naapnnaMa  DoT  orpawMliori 

Stalus  Updaiaa _ . 

DoO  (CFA).  DoE  (CFA).  NFC  (CFA).  FEMA _ _ 

FEMA 

tar  Fadaral  aoanoaa,  coosflwiuii  MMM).  and  rtaamwlion 

0*  aganoy  laad  offioaL 
Intormtlicm  raqubatiiafiu 

FEMA  DoO  (CFA),  DoE  (CFA),  NRC 

DoO  (CFA),  DoE  (CFA).  NRC  (CFA)  OtMk^  amargancy  phaaa, 
FEMA  duimg  rwxMary  phaaa 

DoO  (CFA),  DoE  (CFA),  NRC  (CFA),  FEMA _ 

FEMA _ 

HUD —    _ 

PJjlic  ntormalion  ralaaaa  from  ma  J»C.  puNc  ntamiatlon 
ralsass  from  haaikiiiartara. 

Congraasional  Infnmiatiuii _ 

Federal  raaponaa  cantar _ 

AOwca  on  tranapormion  ot  and  to  amargancy  homing 

Of*oa  o<  pubtc  aNBtra. 

Offn*  ai  oongrmmant  titmn. 

Cnm  uwntnatv  ra^oMt  «niaiV"'«j»  f»uilalui  ooordna- 

tor  (RETCO) 
Otftoa  of  amargancy  »ampona»u<i  (RETCO) 
Cnsi*  coordwtor 

White  Houe*  raaponaaa 

FPUA 
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4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Maintain  capability  and  resources 
to  respond  to  a  request  for  assistance  in 
a  non-defense  radiological  emergency. 

•  Provide  civil  transportation 
technical  and/or  logistical  resources. 

•  Coordinate  the  Federal 
transportation  response  in  support  of 
emergency  transportation  plans  and 
actions  of  State  and  local  authorities. 

•  Provide,  through  Regional 
Emergency  Transportation  Coordinators 
(RETCOs),  representation  to  State  and 
local  transportation  authorities. 

5.  DoT  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  Department  of  Transportation  (DoT) 
Radiological  Elmergency  Response  Plan 
for  Non-Defense  Emergencies, 
November  1983 


Intra-Agenqy  Procedures 

1.  DoT  Order  1900.7C,  DoT  Crisis 
Action  Plan 

2.  DoT  Order  1950.1A,  Reports  on 
Non-Defense  Transportation 
Emergencies 

6.  DoT  Specific  Authorities 

•  Pubhc  Law  89-670, 1966,  the 
Department  of  Transportation  Act 

•  Code  of  Federal  Regulations  44  CFR 
Part  351  (44  CFR  Part  351),  Radiological 
Planning  and  Preparedness — Final 
Regulations,  S  351.25 — THe  Department 
of  Transportation. 

Environmental  Protection  Agency 
Response  Plan  Summary 

1.  Summary  of  Response  Mission 

The  Environmental  Protection  Agency 
(EPA)  assists  State  and  local 
governments  during  radiological 
emergencies  in  environmental  and  water 


supply  monitoring,  consequence 
assessment,  and  protective  action 
decisions.  These  services  may  be 
provided  at  the  request  of  the  Federal  or 
State  government  through  FRMAP,  or 
EPA  may  respond  unilaterally  to  an 
emergency  in  order  to  fulfill  its  statutory 
responsibilities. 

2.  Point  of  Notification  at  EPA 
Headquarters 

Contact  Person's  Title:  Radiological 
Response  Coordinator. 

Contact  Person's  Office:  Office  of 
Radiation  Programs  (ORP). 

Contact  Person's  Emergency  Location: 
Emergency  Operations  Center. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  EPA's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 


Environmental  Protection  Agency  Federal  Agency  Interfaces 


AgencWa 

Raaponatila  EPA  organizatton 

StMM  updam _ _ 

DoO  (CFA).  DoE  (CFA),  NRC  (OF A).  FEMA  

Offica  ot  radiation  progrwna  (ORP). 
ORP, 

ORP 

FRMAP  (noMcakon),  FRMAP  (rawurces).  FRMAP  (monrtofwig 
mi«s).  FRMAP  (ooonSrwten  wth  FRERP1.  FRMAP  (trww- 
«on).  FRMAP  dMon). 

WMrproiKli _ 

HHa  DoC.  DoD   DoE   Dm   NRC.   ll-STVA                           

DoO  (Amiy  Corps  o(  Eng»ie«r»).  Dd.  L»SDA..._.    u 

PAR  (dMwtopnMnO.  RER  (dwotopmfH) _           

IISOA _ 

DoO  (CFA),  Doe  (CFA).  NRC  (CFA),  HHS.  USDA 

ORP. 
ORP. 

DoO  (CFA),  DoE  (CFA).  NRC  (CFA).  FEMA 

DoD  (CFA).  Doe  (CFA).  NBC  (CFA)  during  amergarxry  phaaa. 

FEMA  durmg  raeovary  phase 
FEMA _ 

ORP. 

Office  of  Praas  Sarvteaa. 

ORP 

Public  IntamMon  ratoasM  hrxn  haadquartera.  piMr.  mtomia- 

llon  rataaaaa  koni  JIC.  eongraawonal  ntannation. 
Iiifcjiiiialiuii  axdianga.  togatical  upport  tor  Fadaral  •ganoa*. 

coordinalian  (offMa).  deMgnainn  o«  agancy  la«)  omaal. 
Fadaral  raaponaa  cantar 
Raoovary  planran^  WMa  Houaa  roaponaaa.- _ 

FEMA 

ORP 

4.  Responsibilities  For  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Provide  resources  including 
personnel,  equipment,  and  laboratory 
support  to  assist  DoE  in  monitoring 
radioactivity  levels  in  the  environment 
during  the  emergency  phase  of  the 
incident. 

•  Assume  responsibihty  from  DoE  for 
coordinating  Federal  intermediate  and 
long-term  radiological  monitoring  after 
the  initial  phase  of  the  emergency  after 
receiving  adequate  assurance  from  the 
Department  of  Energy  and  other  Federal 
agencies  that  they  will  commit  the 
required  resources,  personnel,  and  funds 
for  the  duration  of  the  Federal  response 
effort. 

•  Assess  the  nature  and  extent  of  the 
environmental  radiation  hazard. 

•  Provide  guidance  to  Federal 
agencies  and  State  and  local 
governments  with  jurisdiction  on 
acceptable  emergency  levels  of 
radioactivity  and  radiation  in  the 
environment 


i 


Assist  the  Cognizant  Federal 
Agency  (CFA),  as  requested,  in 
developing  recommended  measures  to 
protect  the  public  health  and  safety. 

5.  EPA  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  U.S.  Environmental  Protection 
Agency  Radiological  Emergency 
Response  Plan,  Office  of  Radiation 
Programs,  January  30, 1981. 

2.  Letter  Agreement  between  DoE  and 
EPA  for  Notification  of  Accidental 
Radioactivity  Releases  into  the 
Environment  from  DoE  Facilities; 
January  8, 1978. 

3.  Operational  Response  Procedures — 
Developed  among  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services,  and  the 
Department  of  Energy,  November  30, 
1982. 


Interagency  Procedures 

1.  Manual  of  Protective  Action  Guides 
and  Protective  Actions  for  Nuclear 
Incidents,  Office  of  Radiation  Programs, 
September  1975. 

2.  Standard  Operating  Procedures  for 
Radiological  Emergency  Response, 
Appendix  3  to  the  EPA  Radiological 
Emergency  Response  Plan,  Office  of  Air, 
Noise,  and  Radiation,  January  1981. 

3.  Memorandum  of  Understanding 
Between  the  Federal  Emergency 
Management  Agency  and  the 

En  vironmental  Protection  Agency 
Concerning  the  Use  of  High  Frequency 
Radio  for  Radiological  Emergency 
Response  (under  development),  Office  of 
Radiation  Programs,  Environmental 
Protection  Agency. 

6.  EPA  Specific  Authorities 

•  President's  Reorganization  Plan  No. 
3,  December  2, 1970. 

•  Public  Health  Service  Act,  as 
amended.  42  U.S.C.  241,  Section  301,  and 
42  U.S.C.  243,  section  311. 
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•  Safe  Drinking  Water  Act  fPub.  L. 
93-623). 

Federal  Emeqency  MaaageraeDt 
Agency  ReapoaM  Han  Summary 

1.  Summary  of  Response  Mission 

FEMA  is  respoHflible  for  coordinating 
the  Federal  response  to  all  radiological 
emergencies  that  require  a  significant, 
multi-agency  Federal  presence.  FEMA's 
coordinatioii  role  promotes  an  effective 
and  efficient  response  by  Federal 
agencies  at  both  the  national  level  and 
at  the  scene  of  the  emergency. 
Coordination  is  achieved  at  the  national 


level  by  FEMA  through  use  of  FEMA's 
Emergency  Support  Team  (EST)  and  at 
the  scene  of  the  emergency  between 
Federal,  State,  and  local  agencies  by 
FEMA's  Emergency  Response  Team 
[ERT).  FEMA's  ERT  Includes  a  FEMA 
Regional  Communications  Manager, 
who  is  responsible  for  providing 
communications  management  support  to 
the  Senior  FEMA  Official. 

2.  Point  of  Notification  at  FEMA 
Headquarters 

Contact  Person's  Title:  Emergency 
Action  Officer. 


Contact  Person's  Office:  Emergency 
Operations  Duectorate. 

Contact  Person's  Emei:geDcy  Location: 
Emergency  InfonnatioB  and 
Coordination  Centar  (EICC). 

3.  Federal  Deperrtment  or  Agency 

Interfaces 

listed  below  are  FEMA's  '"^'f'rtt 
with  other  Fadacal  d^aztasents  or 
agencies  in  responding  to  a  radiolc^ical 

emergency. 


Federal  Emergency  Management  Agency  Federal  agency  Interfaces 


imartac*  description 


NoWicsfio'i  fPEMAj 


ActTvation  and  aeqtoyment  (procedures)  

Status  updates _ 

Federal  lands 1^ 

Federa*  Raapona*  Canlar 


inlortnation  exctwnge 

Logstical  support  tor  Federal  agencies  . 

PAR  (devetopment),  PAR  (pre^eotalKm) 
PAR  and  RER  dnserrwialion  (FEMAj      .. 


FWMAf  (coordruttion  w«i  FRER**) 

FRMAP  (liaisool  -     

Coon*nation  (onsita/oftsita) 

Coordnalion  (oHaNa) 

Intormatior  rsqunments _ _ 


Irxjian 


Designation  o«  agency  lead  oWicial . 


AgerKaes 


Reaponabta  FEMA  OrBvnabvKa) 


Public 

Ixm  reteaaas  from  JIG 
Congraaaional  ii»jiiw>uii 


tram  headquarters,  pubk:  intornw- 


WNte  Houae  raaponaes _ 

wnite  House  sifufiiurtlufi  

RER  (develspfnanj.  RBI  tmMnMon)  1 
Recovery  planning  _.„. ._ 


intamabonal  coopaiaten.. 


4.  Responsibiiities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Coordinate  assistance  to  State  and 
local  governments  among  the  Federal 
agencies. 

•  Coordinate  among  the  Federal 
agencies  all  offsite  response  activities, 
except  those  pertaining  to  the  FRMAP. 
and  coordinate  these  with  the  onsite 
activities  of  the  Cognizant  Federal 
Agency. 

•  Work  with  the  CFA  to  coordinate 
the  dissemination  of  public  information 
concerning  Federal  emergency  response 
activities.  Promote  the  coordination  of 
public  information  releases  with  State 
and  local  governments,  appropriate 
Federal  agencies,  and  appropriate 
private  sector  authorities. 

•  Help  obtain  logistical  support  for 
Federal  agencies. 


OoC  Ool  Dot  OoO  (CFAJ  Do6  tCFA).  EPA.  MMS.  HUO. 

NCS.  NRG  (CFA)    USOA.  Do£ 

DoO  rCFA),  DOE  (CFAJ   NRC  (CFA) 

OoC,  Ool   DoT   EPA  HHS   MUD   NCS.  USDA  OoE 

DoC.  DoE.  Dol.  USOA 

DoC.  Dol    Dot,  DoO  (CFA). 

HUO.  NCS,  USOA 
OoC    Dol,   DoT,   OoO  (CFA), 

NCS,  NRC.  USOA 
DoC    Dol,   DoT,   DoO   (CFA) 

NCS.  rmC  (CFA).  USDA 
DoO  (CFA),  OoE  tCFA)  NRC 
DoC.   OoD,    Dot   Ool,    DoT. 

USOA. 

Oo6.  «PA 

OoE.  EPA 


ElCCt 


DoE  (CFA).  NRC,  EPA  HHS. 
OoE  (CFA),  EPA  HHS  HUO. 
DoE   (CFA<    EPA   HHS,   HUD 


EPA   MMS,   MOO,   NCS,   NWC, 


DoD  rCFA)   OoE  (CFA).  NRC        ________„ 

OoC   Dol.  DoT   EPA  HHS.  HOD,  NCS.  {MOaIZ "I 

OoC.   Dol    DoT    DoO   (CFA)    OoE   (CFA),  EPA   HHS,   HUO 

NCS.  NRC  USOA 

Ool,  MMS 

DoC,   Dol.   Dot,  OoD  (CFAJ.   DoE  (OFAl  EPA  MMS.  MUD, 

NCS.  NRC  (CFA).  USOA 
DoD  (CFA),  DoE  (CFA),  NRC  (CFA)  dunng  emergency  phase  ... 

DoC    Ool.   OoT.   DoD  <CFA).   DoE   (OFA),   EPA   HHS.   HUO 

NCS.  NRC  USOA 
OoC.  OoD,  DoE.  OH   EPA.  HHS.  HUD.  NCS   NRC,  USOA 

OoO  (CFA),  DoE  (CFA),  NRC  (CFA)  naiMy    

DoO  (CFA).  OoE  fCFA).  NRC  (CFA) 

OoD  (CFA).  DoE  (CFA),  NRC.  DoC.  DoE  (non-CFA),  Dot.  OoT, 

EPA  HHS  HUO,  USOA 
DoS.  DoO  {CF»i.  DoE  (CFA),  NHC _.    . 


EICC  (EST  «han 
EmergerKy  responae 
ERT   EST 
ERT  EST 

ERT   EST 

ERT  EST 

ERT 
ERT.  EST 

ERT 

ERT 

ERT 

ERT.  EST. 

EICC  and  EST 

ERT 
EST 


EST.  ERT  {I 

EST.  ERT 

EST.  ERT 
EST 
ERT 
ERT. 

EST.  ERT 


tEST) 
•earn  (ERT).  EST 


5.  FEMA  Response  Plan  and  Procedure 
References 

Response  Plan 

1.  FEMA  Emergency  Response 
Operations  for  Extraordinary 
Situations:  Emergency  Support  Team 
Policy  and  Operations  Response 
Procedures,  February  8, 1984. 

2.  Guidance  for  Emergency  Response 
Team  Plans.  August  17, 1962. 

3.  Emergency  Response  Team  Plans 
for  FEMA  Regions  L  U,  III.  IV,  V,  VI.  VII. 
VIII,  IX.  and  X.  Various  dates 

Interagency  Procedures 

1.  NRC/FEMA  Operational  Respoiwe 
Procedures  for  Response  to  a 
Commercial  Nuclear  Reactor  Accident 
(NUREG-0981;  FEMA-51).  Rev.  1, 
January  1084. 

2.  Memorandum  of  Understanding  for 
Incident  Response  between  the  Feciral 
Emergency  Management  Agency  and 


the  Nuclear  Regulatory  Commissioiv. 
October  22. 1980. 

6.  FEMA  Specific  Authorities 

•  Executive  Order  11490.  June  15, 
1976,  as  amended. 

•  Executive  Order  12148.  July  20. 1979. 

•  Executive  Order  12241.  September 
29, 1980. 

National  Communications  System 
K espouse  ^nm  9tiBiiBa^^ 

1.  Summary  of  Response  Mission 

Under  tbe  current  National  Plan  for 

Communications  Support  in 
Emergencies  and  Major  Disasters,  July 
1983,*  the  National  Communications 


"  The  National  Kan  for  Communicationi  Suppoii 
in  EmeigCTctw  mad  VL^tt  Dt—»t«ra  drtad  YAy  1S63 
II  being  rowfi  aad  «riU  tw  patibahsd  isrOctobar 

1 984  to  raaaci  cfaMfH  in  «bt  Mlc  (tf  tlie  FEMA 
Regional  Communlcationa  Mana^r  conaittent  sritk 
the  FEMA  ERT/EST  concapt 
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System  [NCS]  coordinates  and  manages 
Irlecommunicalions  support  for  FVdertil 
aj^eiuies  during  radiological 
fmerBcncies.  The  General  Services 
Administration  jGSA)  appoints  a 
Rt'UiDiidl  Emeroeni  \'  Communications 
Coordinator  (RECC)  to  provide  technical 
support  to  the  FEMA  Regional  Director 
during  the  pre-emergency  or  emergency 
planning  phase.  The  GSA  also  assigns, 
on  request,  a  Federal  Emergency 
(Communications  Coordinator  IFECC)  to 
the  FEMA  Regional  Director  or  Senior 
FEMA  Official  (SFO)  to  head  an 
Emergency  Communications  Staff  (ECS), 
assess  the  availability  of 


telecommunications  means,  and  take 
necessary  action  to  satisfy  essential 
telecommunications  requirements  in  the 
emergency  area.  The  Emergency 
Communications  Staff  is  made  up  of  a 
FEMA-appointed  Radio 
Communications  Coordinator  (RCC).  a 
Military  Communications 
Representative  fMCR). 
telecommunications  industry 
representatives,  and  others  as  needed. 

2.  Point  of  Notification  at  NCS 
Headquarters 

Contact  Person's  Title:  Operations 
Officer. 


Contact  Person's  Office:  Office  of 
Emergency  Preparedness  (Operations). 

Contact  Person's  Emergency  Location: 
NCS/DCA  Operations  Center,  8th  St. 
and  South  Court  House  Rd.,  Arlington, 
VA  22204. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  NCS's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 


National  CoMMUNiCATtows  Systems  Federal  Agency  Interfaces 


ln»rt»co  dmcnptioo 


Agencies 


Responaibte  NCS  organization 


Nocrficanon  (FEMA)  

Logntical  suppon  Kx  Federal  agendet . 

InlormaDor  exchange 

Oesignaaon  o«  agency  lead  ofAciat 

Federal  reaponaa  canter 

Sutua  updatea  


Intormalion  requramanlB _ 

Congraaamnal  ritarmalion ^ 

^jpac  Nrfufiiiaaufi  retaaaaa  from  haadquartars,  pulifcc  NiKjiiiia- 

ton  raliiiai  from  *m  JC 
Recovery  planrang.  While  Houae  raaponeae 


FEMA... 
FEMA... 
FEMA... 
FEMA... 
FEMA... 


FEMA. . 

DoO  (CFA).  OoE.  (CFA),  NRC  (CFA) .- 

DoO  (CFA).  Do£.  (CFA),  NRC.  FEMA 

DoO  (CFA).  OoE  (CFA).  NRC  (CFA).  dunng  emergency 

FEMA  dunrig  recovery  phaaa. 
FEMA 


Emergency  ()reparedr>ess 
Emerger>cy  preparedness 
Emergency  preparedness 
Emergency  preparedness 
Federal  emergency  commumcationa  coordinator  (FECC) 

staW 
(FECX:)  and  Stan 
Emergency  preparedness 
Emergency  preparedness  ^_ 

Emergerxry  preperednasa. 

FECC  and  statt. 


4.  Responsibilities  for  Assistance  to 
Federal,  State  and  Local  Governments 

•  Provide  and  coordinate,  in  response 
to  a  FEMA  request,  the  necessary 
communicationa  for  the  Federal 
government  response  in  accordance 
with  the  National  Plan  for 
Communications  Support  in 
Emergencies  and  Major  Disasters.  July 
1983.  Be  prepared  to  provide  this 
support  prior  to  a  formal  declaration  of 
an  emergency  or  major  disaster. 

•  Provide  representation  to 
appropriate  State  agencies  to  assist  in 
meeting  their  communications 
requirements. 

5.  NCS  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  National  Plan  for  Communications 
Support  in  Emergencies  and  Major 
Disasters.  Office  of  Emergency 
Preparedness  (Operations),  July  19B3. 

Interagency  Procedures 

1.  Memorandum  of  Understanding. 
GSA  and  FEMA,  January  29, 1980. 

2.  Executive  Order  12046  (Relates  to 
the  transfer  of  telecommunications 
functions).  The  White  House,  March  27, 
1978. 


6.  NCS  Specific  Authorities 

•  Executive  Order  12472.  Assignment 
of  National  Security  and  Emergency 
Preparedness  Telecommunications 
Functions,  April  3,  1984. 

•  Executive  Order  11490.  October  30, 
1969. 

•  Executive  Order  12046,  March  27, 
1978. 

•  White  House  Memorandum, 
National  Security  and  Emergency 
Preparedness:  Telecommunications  and 
Management  and  Coordination 
Responsibilities.  July  5.  1978. 

U.S.  Nuclear  Regulatory  Commission 
Response  Plan  Summary 

1.  Summary  of  Response  Mission 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  regulates  the  use  of 
byproduct,  source,  and  special  nuclear 
material,  including  activities  at 
commercial  and  research  nuclear 
facilities.  If  an  incident  involving  NRC- 
regulated  activities  poses  a  significant 
threat  to  the  public  health  or  safety  or 
environmental  quality,  the  NRC  would 
be  the  Cognizant  Federal  Agency  (CFA). 
In  such  an  incident,  the  NRC  is 
responsible  for  monitoring  the  licensee 
to  ensure  that  appropriate  protective 
action  recommendations  are  being  made 
to  offsite  authorities  in  a  timely  manner. 
In  addition,  the  NRC  will  support  its 


licensees  and  offsite  authorities, 
including  confirming  the  licensee's 
recommendations  to  offsite  authorities, 
and  will  keep  the  media  informed  of  the 
NRC's  knowledge  of  the  status  of  the 
incident.  The  NRC  is  also  responsible 
for  the  development,  coordination,  and 
presentation  (in  conjunction  with 
FEMA)  of  Federal  protective  action 
recommendations  and  for  keep  other 
Federal  agencies  and  entities  informed 
of  the  status  of  the  incident. 

Consistent  with  NRC's  agreement  to 
participate  in  FRMAP,  the  NRC  may 
also  be  called  upon  to  assist  in  Federal 
radiological  monitoring  and  assessment 
activities  during  incidents  for  which  it  is 
not  the  CFA. 

2.  Point  of  Notification  at  NRC 
Headquarters 

Contact  Person's  Title:  Headquarters 
Operations  Officer. 

Contact  Person's  Office:  Inspection 
and  Enforcement  (I&E). 

Contact  Person's  Emergency  Location: 
NRC  Operations  Center,  Bethesda, 
Maryland. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  the  NRC's  interfaces 
with  other  Federal  departments  or 

agencies  in  responding  to  a  radiological 
emergency. 
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Nuclear  Regulatorv  Commission  Federal  Agency  Interfaces 


imarlac*  dwcnpBon 
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Activation  and  daploymani  IprooaOfLruti.. 
Statua  updatM _ ' 


•^ttormalion  requramanta  . 
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FRMAP  (raaourcaa) "  """.-" 


Impad  assaaamam  (Haalth) 
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Federal  response  canter 

RER  (presentation)  PAR  and  RER  dBaemmatlon  (CFA) 

Reccr/ery  plannng 


HaaponaUa  NRC  wgmlaMon 


Dol.  NCS.  Dot.  1 


•'"argancv   plwaa.   FEMA 
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FEMA     
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USOA 
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USOA 
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dumg  recovery  phase 
DoC.   DoO.   DoE.   EPA   FEMA   HHS.   HUD.   Dot    NCS    DoT 

USOA  FEMA  DoE  (FRMAP) 

FEMA.  DoE  (FRMAP) 

FEMA _" l'~^        ~"~~ 

FEMA  DoE  EPA  HHS.  USOA     ..Z_! IZ.   ~~ 

DoE  (FRMAP).  EPA  (FRMAP) "~"     "    ~" 

OoO.  DoE.  Doi.  USOA J 

HHS.  USDA 

DoE   (FRMAP) 

OoE.  (FRMAP).  EPA  (FRMAP).. 

HHS    EPA 

Dol.  HHS.. 

FEMA 


For  a(  imartaoaa 


*.  Oaaor  of  aiaouliDa  la«n  (dimg 


nM  ackvaMin) 


Dol.  NCS.  Dot.     b    Draclor  ol  Ma  oparakona 


((kmg  aKpainlaO  acWaaon) 


For  an  mtertacw  hated 

a    Drwaor  of  axaoudve  learn  (dunng  axpanoad  aBUvMlon) 
operatxxis  (dunng  anparatad  act^Mkin). 


b    Orector   ol   Ma 


Peno<*c  commu™catxx«  w«.  be  cond^eo  «^  mose  agence,  «.,^  ,1^  NRC  ha.  torma^  ay»em«nu  ...PEMA  DoE.  EPA  HHS  >nt>t«».  ^  otha,  agaoaa.  »■  occ  , 


I  raqund. 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Assess  the  nature  and  extent  of  the 
radiological  emergency  and  its  potential 
offsite  effects  on  public  health  and 
safety.  Advise  the  State  and  local 
agencies  with  jurisdiction  based  on  this 
assessment. 

•  Assess  the  facihty  operator's 
recommendations  and,  if  needed, 
develop  Federal  recommendations  on 
protective  actions  for  State  and  local 
governments  with  jurisdiction  that 
consider,  as  required,  all  substantive 
views  of  other  Federal  agencies. 
Whenever  possible,  coordinate 
presentation  of  protective  action 
recommendations  with  FEMA  prior  to  or 
during  their  presentation  to  appropriate 
State  and  local  officials  (the  State 
Governor  or  designee],  except  in 
situations  of  imminent  peril  to  the  public 
health  and  safety  where  the  NRC  may 
be  required  to  make  independent 
contact  with  State  officials. 

•  Provide  for  the  release  of  public 
information  concerning  the  radiological 
emergency,  except  for  the  release  of 
information  classiHed  for  national 
security  purposes.  Coordinate  such 
releases  to  the  extent  possible  with  the 
Senior  FEMA  Official,  other  Federal 
agencies,  and  the  State  to  provide 
consistent  and  accurate  information  to 


the  public  by  the  most  expeditious 
means. 

5.  \'RC  Response  Plan  and  Procedure 
References 

Response  Plan 

1.  NRC  Incident  Response  Plan 
Revision  1  (NUREG-0728),  NRC  Office 
of  Inspection  and  Enforcement,  April 
1983. 

Interagency  Procedures 

1.  Agency  Procedures  for  the  NRC 
Incident  Response  Plan  (NTJREG-0845), 
NRC  Office  of  Inspection  and 
Enforcement,  February  1983. 

2.  NRC/FEMA  Operational  Response 
Procedures  for  Response  to  a 
Commercial  Nuclear  Reactor  Accident, 
(NUREG-0981;  FEMA-51).  Rev.  1, 
January  1984. 

3.  Operational  Response  Procedures 
Developed  Between  NRC.  EPA,  HHS, 
and  DOE.  1982. 

4.  Memorandum  of  Understanding  for 
Incident  Response  Between  the  Federal 
Emergency  Management  Agency  and 
the  Nuclear  Regulatory  Commission. 
October  22,  1980. 

6  NRC  Specific  Authorities 

•  Atomic  Energy  Act  of  1954.  as     . 
amended. 

•  Energy  Reorganization  Act  of  1974. 

•  10  CFR  Parts  0  to  199. 


U.S.  Department  of  Agriculture 
Response  Plan  Summary 

1.  Summary  of  Response  Mission 

The  United  States  Department  of 
Agriculture  (USDA)  is  responsible  for 
assisting  State  and  local  governments  in 
developing  agricultural  protective 
measures  and  damage  assessments. 
Other  radiological  emergency 
responsibilities  of  the  USDA  include: 
providing  for  the  procurement  of  food 
for  emergency  feeding  programs; 
ensuring  that  meat  and  meat  products, 
poultry  and  poultry  products,  and  eggs  ' 
and  egg  products  are  safe  for  public 
consumption;  and  providing  technical 
information  and  advice  to  farmers  to  aid 
in  their  recovery  from  the  emergency. 

2  Point  of  Notification  at  USDA 
Headquarters 

Contact  Person's  Title:  USDA 
Emei^gency  Coordinator,  Director, 
Intergovernmental  Affairs,  Room  102-A. 
Administration  Building.  Washington, 
D.C.  20250. 

Contact  Person's  Office:  Office  of 
Intergovernmental  Affairs,  USDA. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  USDA's  interfaces 
with  other  Federal  agencies  in 
responding  to  a  radiological  emergency. 


It, 
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Department  of  AoRtcuLTURE  Federal  AGE^4cy  Interfaces 


i(FEMA).. 
Statu*  HiitKM 


PAR  (daMtapmanl),  RER  (davatopnwit) 

Put)ic  »#onTtion  !«•••••■  kDm  haadquarlare.  pubkc  (itomia- 

Cjmntntkm  (udati) 

logiUical  Mfiport  icr  Fadaral  •gsnoes 
Fadwri  Mrdi. 

and 

FRUAP  (nnhHrMinn),  {nt^iyrrtrt)    (hannn)    

«„ 

Impact  maaamant  (agncultura) _ 

Pro«ec*<(a  actior  «Tiplememation  (food)  

Food/faad  availabiMy,  tood/faad  safety  reconvnandaliona . 
Wal 


Racowaiy  plannng 

WMa  House  rasponsea. 


Agenciaa 


RsaponaMa  USOA  organiation 


FEMA.. 


DoO  (CFA),  OoE  (CFA|.  NHC  (Cf  A),  FEMA 


DoO  (CFA).  DoE  (CFA).  NRG  (CFA).  FEMA 

DoO  (CFA),  Doe  (CFA).  NRC  (CFA).  EPA.  HHS  

OoO  (CFA).  ISoE  (CFA).  NRC  (CFA).  dunng  amargancy  phaaa: 

FEMA  dunng  recovary  phaae. 
DoO  (CFA).  DoE  (CFA).  NRC  (CFA).  FEMA_„ 
FEMA.  HHS.  EPA 
FEMA. 


OoD.  O0E.D0I. 
OoE,  EPA.. 

HHS,EPA.„.. 

HHS.  FEMA 

HHS.  FEMA.  DoO  (CFA).  OoE  (CFA),  NRC  (CFA). 


DoD  (Army  Corps  of  Engvieers),  Ool.  EPA.. 
FEMA _ 


FEMA.. 


4- 


GovamnMntal  am)  PuMc  Attairs  (GPA)/OHioa  0>  liitaiaoveiih 

manM  Atfan  (OIA). 
GPA/OtA,  Food  Safety  mapactioo  Safvica  (FStS).  Otfica  o« 

Emargeocy  Planning  (OEP) 
GPA/OIA.  FSIS/OEP 
GPA/OtA.  FSIS/OEP 
GPA/Offtca  of  Intormation  (Of) 

GPA/OI.  GPA/Coograaaional  ralaaona  (CR). 

GPA/OtA.  FSIS/OEP 

GPA/OtA.  FSIS/OEP.  GPA/OIA.  FSIS.  Offca  o»  Operation* 
(00). 

GPA/OIA.  FSIS/OEP 

GPA/OIA.  FSiS/OEP.  USOA  State/county  raaourcaa  aa  re- 
quired. 

GPA/OIA.  FSIS/OEP.  USOA  Stata/county  raaourcaa  aa  ra- 
quvad. 

GPA/OIA.  FSIS/OEP.  USOA  Suta/county  raaourcaa  as  ra- 
quired. 

GPA/OIA.  FSiS/OEP  USOA  Stale/county  rvaourcaa  as  i«- 
qured. 

GPA/OIA.  FSlS/OEP 

GPA/OIA.  FSIS  (OEP).  USOA  Stata/county  raaourcaa  as 
required 

GPA/OIA.  FSIS  (OEP) 


4.  Responsibilities  for  Assistance  to 
Federal.  State,  and  Local  Governments 

•  Provide  emergency  food  coupon 
assistance  in  officially  designated 
disaster  areas  whenever  a 
predetermined  threshold  of  need  is 
reached  and  the  commercial  system  is 
sufficiently  viable  to  accommodate  the 
use  of  food  coupons. 

•  Asaiat  in  providing  livestock  feed. 

•  Provide  assistance  through  regular 
USDA  progiamB  if  legally  adaptable  to 
radiological  amefgencies. 

•  Advise  and  assist  State  and  local 
ofBcials  on  the  disposition  of  livestock 
and  poultry  affected  by  radiation. 
Coordinate  this  action  with  the  EPA  and 
HHS. 

•  Ensure  the  purity  and 
wholesomeness  of  meat  and  meat 
products,  poultry  and  poultry  products. 
and  eggs  and  egg  products. 

•  Provide  for  the  procurement  of  food. 

•  Assist  State  and  local  officials,  in 
coordination  with  HHS  and  EPA,  in  the 
implementation  of  protective  measures 
to  minimize  contamination  through  food 
ingestion. 

•  Assist  in  coordination  with  HHS 
and  EPA  in  the  emergency  production, 
processing,  and  distribution  of  food 
during  a  radiological  emergency,  and 
assess  damage  to  agricultural  resources. 

•  Provide  advice  to  State  and  local 
officials  on  how  to  minimize  losses  to 
agricultural  resources  from  radiation 
effects. 

•  Provide  information  and  assistance 
to  farmers  and  others  to  aid  them  in 
returning  to  normal  after  a  radiological 
emergency. 

•  Assist  in  reallocation  of  USDA 
donated  food  supplies  from  Commodity 
Credit  Corporation  stocks  stored  in 


warehouses,  local  schools,  and  other 
outlets  to  emergency  care  centers. 

•  Provide  a  liaison  to  State 
agricultural  agencies  to  keep  State  and 
local  officials  informed  of  Federal 
efforts. 

5.  USDA  Response  Plan  and  Procedure 
References 

1.  USDA  Radiological  Emergency 
Response  Plan,  April  1984. 

6.  USDA  Specif ic  Authorities 

•  Title  7.  U.S-C. 

Appendix  A — Acronyms* 

ARAC    Atmospheric  Release  Advisory 

Capability 
CFA    Cognizant  Federal  Agency 
CFAO     Cognizant  Federal  Agency 

Official 
CFR     Code  of  Federal  Regulations 
CHEMTREC     Chemical  Transportation 

Emergency  Center 
CLO    Congressional  Liaison  Officer 
DoC     Department  of  Commerce 
DoD     Department  of  Defense 
DoE    Department  of  Energy 
Dol     Department  of  the  Interior 
DoJ/FBI     Department  of  Justice/Federal 

Bureau  of  Ivestigation 
DoS    Department  of  State 
DoT    Department  of  Transportation 
DSFO    Deputy  Senior  FEMA  Official 
DSO    Director  of  Site  Operations,  NRC 
EACT    Emergency  Action  and 

Coordination  Team,  DoE 
EICC    Emergency  Information  and 

Coordination  Center,  FEMA 
EOC    Emergency  Operations  Center, 

DoE 


'  This  Appendix  does  not  include  acronyms  that 
are  defined  in  the  Agency  Response  Plan 
Summaries  (Section  IV). 


EOF    Emergency  Operations  Facility, 

Licensee 
EPA    Environmental  Protection  Agency 
FDA    Food  and  Drug  Administration 
FEMA    Federal  Emergency 

Management  Agency 
FRC     Federal  Response  Center 
FRFJRP    Federal  Radiological 

Emergency  Response  Plan 
FRMAC     Federal  Radiological 

Monitoring  and  Assessment  Center, 

DoE  or  EPA 
FRMAP    Federal  Radiological 

Monitoring  and  Assessment  Plan 

(DoE) 
FRPCC     Federal  Radiological 

Preparedness  Coordinating  Committee 
HHS    Department  of  Health  and 

Human  Services 
HUD    Department  of  Housing  and 

Urban  Development 
IRAP    Interagency  Radiological 

Assistance  Plan 
JIC    Joint  Information  Center 
JNACC    Joint  Nuclear  Accident 

Coordinating  Center 
LAO    Lead  Agency  Official 
LNO     Liaison  Officer 
NCS    National  Communications  System 
NOAA    Nafional  Oceanic  and 

Atmospheric  Administration,  DoC 
NRC     Nuclear  Regulatory  Commission 
NWS    National  Weather  Service 
OSTO    Offsite  Technical  Director,  DoE 
PAG    Protective  Action  Guide 
PAR    Protective  Action 

Recommendation 
PIO     Public  Information  Officer 
RAC    Regional  Assistance  Committee 
RAP    Radiological  Assistance  Program, 

DoE 
RER    Other  Protective  Measure  and  Re- 
entry Recommendation 
SCO     State  Coordinating  Officer 
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SFO    Senior  FEMA  Official 

USDA    U.S.  Department  of  Agriculture 

USGS    U.S.  Geological  Survey 

Appendix  B — Defmltions 

Accident  Response  Group  (ARC) — A 
DoE  team  of  scientists,  engineers,  and 
technicians  that  is  trained,  organized, 
and  equipped  to  respond  to  a  nuclear 
weapons  accident/incident. 

Agency  Lead  Official— The 
designated  official  in  each  participating 
agency  authorized  to  direct  that 
agency's  response  to  the  radiological 
emergency. 

Agreement  State— A  State  that  has 
entered  into  an  Agreement  under  the 
Atomic  Energy  Act  of  1954.  as  amended, 
in  which  NRC  has  relinquished  to  such 
States  the  majority  of  its  regulatory 
authority  over  source,  by-product,  and 
special  nuclear  material  in  quantities 
not  sufficient  to  form  a  critical  mass. 

Assessment — The  evaluation  and 
interpretation  of  radiological 
measurements  and  other  information  to 
provide  a  basis  for  decision-making. 
Assessment  can  include  projections  of 
offsite  radiological  impact. 

Cognizant  Federal  Agency  (CFA) — 
The  Federal  agency  that  owns, 
authorizes,  regulates,  or  is  otherwise 
deemed  responsible  for  the  radiological 
activity  causing  the  emergency  and  that 
has  the  authority  to  take  action  on  site, 

Cognizant  Federal  Agency  Official 
{CFAO}— The  lead  official  designated 
by  the  CFA  to  manage  its  response  at 
the  site  of  a  radiological  emergency. 

Coordinate — ^To  bring  into  common 
action  so  as  not  to  unnecessarily 
duplicate  or  omit  important  actions. 
Coordination  does  not  involve  direction 
of  one  agency  by  another. 

DoE  Emergency  Operations  Center 
(EOC) — The  center  located  at  DoE 
headquarters  through  which  DoE's 
EACT  coordinates  a  FRMAP  multi- 
agency  response  to  a  radiological 
emergency. 

DoE  Team  Leadei^-The  individual 
designated  by  the  Director  of  the 
Emergency  Action  and  Coordination 
Team  (EACT)  to  manage  all  DoE  field 
activities  in  response  to  an  accident/ 
incident  if  DoE  has  onsite 
responsibilities.  The  DoE  Team  Leader 
primarily  supervises  onsite  operations. 

Emergency— Any  natural  or  man- 
caused  situation  that  results  in  or  may 
result  in  substantial  injury  or  harm  to 
the  population  or  substantial  damage  to 
or  loss  of  property. 

Emergency  Action  and  Coordination 
Team  (EACT)— The  DoE  senior 
management  team  at  headquarters  that 
coordinates  the  initial  FRMAP  response 
to  radiological  emergencies. 


Emergency  Response  Team  (ERT)— 
The  FEMA  team  deployed  to  a 
radiological  emergency  scene  by  the 
FEMA  Director  to  make  an  initial 
assessment  of  the  situation  and  then 
provide  FEMA's  primary  response 
capability. 

Emergency  Support  Team  (EST)— The 
FEMA  headquarters  team  that  carries 
out  notification,  activation,  and 
coordination  procedures  from  the  FEMA 
EICC.  The  EST  is  responsible  for 
Federal  agency  headquarters 
coordination,  staff  support  of  the  FEMA 
Director,  and  support  of  the  SFO. 

Federal  Radiological  Monitoring  and 
Assessment  Plan  (FRMAP}— A  center 
usually  established  at  an  airport  near 
the  scene  of  a  radiological  emergency 
from  which  the  DoE  Offsite  Technical 
Director  conducts  the  FRMAP  response. 
This  center  generally  need  not  be 
located  near  the  onsite  or  Federal-State 
operations  centers  as  long  as  its 
operations  can  be  coordinated  with 
them. 

Federal  Radiological  Monitoring  and 
Assessment  Center  (FRMAC)—A  plan 
to  provide  coordinated  radiological 
monitoring  and  assessment  assistance 
to  the  State  and  local  governments  in 
response  to  radiological  emergencies. 
This  plan,  authorized  by  44  CFR  Part 
351,  is  a  revised  version  of  the 
Interagency  Radiological  Assistance 
Plan. 

Federal  Response  Center — A  center 
established  by  FEMA  at  a  location 
identified  in  conjunction  with  the  State 
that  serves  as  a  focal  point  for  Federal 
response  team  interactions  with  the 
State. 

Fixed  Nuclear  Facilities — Stationary 
nucleau-  installations  that  use  or  produce 
radioactive  materials  in  their  normal 
operations.  These  facilities  include 
commercial  nuclear  power  plants  and 
other  fixed  facilities. 

Interagency  Radiological  Assistance 
Plan  (IRAP)—A  Plan  originally 
published  in  1965  by  an  interagency 
committee  of  Federal  agency 
representatives  as  a  means  for  providing 
rapid  and  effective  radiological 
assistance  in  the  event  of  a  peacetime 
radiological  incident.  This  plan  has  been 
superseded  by  the  FRMAP. 

Joint  Information  Center  (JIC}—A 
central  point  of  contact  for  all  news 
media  at  the  scene  of  the  incident.  News 
media  representatives  are  kept  informed 
of  activities  and  events  via  public 
information  officials  from  all 
participating  Federal,  State,  and  local 
agencies,  who.  ideally,  are  co-located  at 
the  JIC. 

Joint  Nuclear  Accident  Coordinating 
Center  (JNACC)—A  joint  DoE/DoD 
capability  at  Kirtland  Air  Force  Base. 


Albuquerque,  New  Mexico,  responsible 
for  maintaining  current  information  on 
the  location  of  speciaUzed  DoE  and  DoD 
teams  or  organizations  capable  of 
providing  nuclear  weapons  accident 
assistance. 

Liaison  Officer  (LNO)—A  Federal 
agency  official  sent  to  another  agency  to 
facilitate  interagency  communications 
and  coordination. 

License — A  license  issued  to  a  facility 
owner  or  operator  by  the  NRC  pursuant 
to  the  conditions  of  the  Atomic  Energy 
Act  of  1954  (as  amended),  or  issued  by 
an  Agreement  State  pursuant  to 
appropriate  State  laws.  NRC  licenses 
certain  activities  under  section  170(a)  of 
that  Act. 

Limited  Response — Response  to  a 
request  for  radiological  assistance  that 
involves  limited  DoE  or  other  agency 
resources  and  does  not  require  the 
formal  field  management  structure. 

Local  Government — Any  county,  city, 
village,  town,  district  or  pohtical 
subdivision  of  any  State,  any  Indian 
tribe  or  authorized  tribal  organization, 
or  Alaska  Native  village  or  organization, 
including  any  rural  community  or 
unincorporated  town  or  village  or  any 
other  pubhc  entity. 

Monitoring — The  use  of  sampling  and 
radiation  detection  equipment  to 
determine  the  levels  of  radiation. 

National  Contingency  Plan — An 
operations  plan  required  to  outline  the 
Federal  response  to  radiological 
emergencies  at  commercial  nuclear 
power  plants.  In  Executive  Order  12241, 
the  President  delegated  to  FEMA  the 
res{>onsibiUty  for  the  development  and 
promulgation  of  such  a  plan  in  response 
to  Pub.  L  96-295. 

National  Defense  Area  (NDA) — An 
area  estabhshed  by  a  DoD  official  on 
non-Federal  lands  located  within  the 
United  States,  its  possessions,  or  its 
territories  for  the  purpose  of 
safeguarding  classified  defense 
information  or  protecting  DoD 
equipment  or  material.  Establishment  of 
a  National  Defense  Area  temporarily 
places  such  non-Federal  lands  under  the 
effective  control  of  DoD  and  results  only 
from  an  emergency  event.  The  senior 
DoD  representative  at  the  scene  will 
define  the  boundary,  mark  it  with  a 
physical  barrier,  and  post  warning  signs. 

National  Radiological  Emergency 
Preparedness/Response  Plan  For 
Commercial  Nuclear  Power  Plant 
Accidents  (Master  Plan) — Commonly 
referred  to  as  the  Master  Plan,  this 
document  was  published  by  FEM.^  for 
interim  use  in  December  1980  and 
represented  the  first  step  towards 
developing  Federal  radiological 
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emergency  response  plans  and 
procedures. 

National  Security  Area  (NSA) — An 
area  established  by  DoE  on  non-Federal 
lands  located  within  the  United  States, 
its  possessions,  or  territories,  for  the 
purpose  of  safeguarding  classified  or 
restricted  information,  or  protecting  DoE 
equipment  or  material.  Establishment  of 
a  NSA  temporarily  places  such  non- 
Federal  lands  under  the  effective  control 
of  OoE  and  results  only  from  an 
emergency  event.  The  senior  DoE 
representative  having  custody  of  the 
material  at  the  scene  will  define  the 
boundary,  mark  it  with  a  physical 
barrier,  and  post  warning  signs. 

Nuclear  Weapon  Accident — An 
unexpected  event  involving  nuclear 
weapons  or  radiological  nuclear  weapon 
components  that  results  in  any  of  the 
following: 

•  Accidential  or  unauthorized 
launching,  firing,  or  use  by  U.S.  forces  or 
U.S.-supported  allied  forces  of  a  nuclear 
capable  weapons  system  that  could 
create  the  risk  of  an  outbreak  of  war 

•  Nuclear  detonation: 

•  Non-nuclear  detonation  or  burning 
of  a  nuclear  weapon  or  radiological 
nuclear  weapon  component; 

•  Radioactive  contamination; 

•  Seizure,  theft,  loss,  or  destruction  of 
a  nuclear  weapon  or  radiological 
nuclear  weapon  component,  including 
jettisoning;  and 

•  Public  hazard,  actual  or  implied. 
Nuclear  Weapon  Significant 

Incident — An  unexpected  event 
involving  nuclear  weapons  or 
radiological  nuclear  weapon 
components  which  does  not  fall  in  the 
nuclear  weapon  accident  category  but: 

•  Results  in  evident  damage  to  a 
nuclear  weapon  or  radiological  nuclear 
weapon  component  to  the  extent  that 
major  rework,  complete  replacement,  or 
examination  or  recertification  by  DoE  is 
required; 

•  Requires  immediate  action  in  the 
interest  of  safety  or  nuclear  wesipona 
security; 

•  May  result  in  adverse  public 
reaction  (national  or  international]  or 
premature  release  of  classified 
information;  and 

•  Could  lead  to  a  nuclear  weapon 
accident  and  warrants  high  officials  of 
the  signatory  agencies  being  informed  or 
taking  action. 

Off  Site — The  area  outside  the 
boundary  of  the  onsite  area. 

Off  Site  Federal  Support— Federal 
assistance  in  mitigating  the  offsite 
consequences  of  an  emergency  and 
protecting  the  public  health  and  safety, 
including  assistance  with  determining 


and  implementing  public  protective 
action  measures. 

Off  Site  Technical  Director  (OSTD)— 
The  DoE  or  BPA  official  designated  to 
coordinate  the  Federal  radiological 
monitoring  and  assessment  activities 
under  the  Federal  Radiological 
Monitoring  and  Assessment  Plan. 

On  Site — The  area  within  (a)  the 
boundary  established  by  the  owner  or 
operator  of  a  fixed  nuclear  facility:  or 
(b)  the  boundary  established  at  the  time 
of  the  emergency  by  the  State  or  local 
government  with  jurisdiction  for  a 
transportation  accident  not  occurring  at 
a  fixed  nuclear  facility  and  not  involving 
nuclear  weapons;  or  (c)  the  area 
established  by  the  CFA  as  defined  by  a 
National  Defense  Area  or  National 
Security  Area  in  a  nuclear  weapons 
accident  or  weapon  significant  incident. 

On-Scene  Commander — The  military 
officer  of  senior  DoE  official  who 
commands  DoD  and  DoE  forces  and 
supervises  all  DoD  and  DoE  operations 
at  the  scene  of  a  DoD/DoE  nuclear 
weapon  accident  or  weapon  significant 
incident. 

Onsite  Federal  Support — Federal 
assistance  that  is  the  primary 
responsibility  of  the  Federal  agency  that 
owns,  authorizes,  regulates,  or  is 
otherwise  deemed  responsible  for  the 
radiological  facility  or  material  being 
transported,  i.e.,  the  CFA.  This  response 
supports  State  and  local  efforts  by 
supporting  the  owner  or  operator's 
efforts  to  bring  the  incident  under 
control  and  thereby  prevent  or  minimize 
offsite  consequences. 

Other  Protective  Measures  and  Re- 
entry Recommendations  (RERs) — 
Advice  provided  to  the  State  concerning 
guidance  on  actions  necessary  to  avoid 
or  minimize  exposure  to  residual 
radiation  or  exposure  through  the 
ingestion  patfiway.  Also  advice 
provided  to  the  State  concerning 
guidance  that  may  be  issued  to  members 
of  the  public  on  returning  to  an  area 
affected  by  a  radiological  emergency, 
either  permanently  or  for  short-term 
emergency  actions. 

Owner  or  Operator — The  organization 
that  owns  or  operates  the  nuclear 
facility  or  carrier,  or  cargo  that  causes 
the  radiological  emergency.  The  owner 
or  operator  may  be  a  Federal  agency,  a 
State  or  local  government,  or  a  private 
business. 

Participating  Agencies — 44  CFR  Part 
351  establishes  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC),  which  has  approved  the 
establishment  of  the  Subcommittee  on 
Federal  Response.  The  12  agencies 
represented  on  this  Subcommittee  are 


referred  to  as  the  participating  agencies 
in  the  FRERP.  They  are:  FEMA»  NHC. 
EPA,  HHS.  DoE.  USDA.  DoC  DoT.  DoD, 
Dol,  HUD,  and  NCS. 

Protective  Action  Guide  (PAG) — A 
radiation  exposure  level  or  range 
established  by  appropriate  Federal  or 
State  agencies  beyond  which  protective 
action  should  be  considered. 

Protective  Action  Recommendation 
(PAR)— Ad\\ce  to  the  State  on 
emergency  measures  it  should  consider 
in  determining  action  for  the  public  to 
take  to  avoid  or  reduce  their  exposure  to 
radiation. 

Public  Information  Officers  (PIOs) — 
Federal  agency  officials  at  headquarters 
and  in  the  field  responsible  for 
preparing  and  coordinating  the 
dissemination  of  public  information  in 
cooperation  with  other  responding 
Federal.  State,  and  local  agencies. 

Radiological  Assistance  Program 
(RAP)  Team — A  team  dispatched  to  the 
site  of  a  radiological  incident  by  the  DoE 
regional  office  responding  to  a 
radiological  incident. 

Radiological  Emergency — A  type  of 
radiological  incident  that  poses  an 
actual  or  potential  hazard  to  public 
health  or  safety  or  loss  of  property. 

Radiological  Transportation 
Incident — Any  incident  that  involves  a 
transportation  vehicle  or  shipment 
containing  radioactive  materials. 

Recovery  Plan — A  plan  developed  by 
the  State  to  restore  the  affected  area 
with  Federal  assistance  if  needed. 

Senior  FEMA  Official  (SFO)—Omcial 
appointed  by  the  Director  of  FEMA,  or 
his  representative,  to  direct  the  FEMA 
response  at  the  scene  of  a  radiological 
emergency. 

State  Coordinating  Officer  (SCO)—Aa 
official  designated  by  the  Governor  of 
the  affected  State  to  work  with  tha 
CFAO  and  SFO  in  coordinating  the 
response  efforts  of  Federal  State,  local, 
volunteer,  and  private  agencies. 

Subcommittee  on  Federal  Response — 
A  Subcommittee  of  the  Federal 
Radiological  Preparedness  Coordinating 
Committee  formed  to  develop  and  test 
the  Federal  Radiological  Emergency 
Response  Plan.  Most  agencies  that 
would  participate  in  the  Federal 
radiological  emergency  response  are 
represented  on  this  Subcommittee. 

Transportation  of  Radioactive 
Materials — Refers  to  the  loading, 
unloading,  movement,  or  temporary 
storage  en  route  of  radioactive 
materials. 
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The  President 

ADMINISTRATIVE  ORDERS 

Trading  With  the  Enemy  Act,  extension  of  certain 
authorities  (Memorandum  of  September  11,  1984) 

Executive  Agencies 

Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders:  : 

Louisville-Lexington-Evansville 
Prunes  (dried)  produced  in  California 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Forest 

Service;  Soil  Conservation  Service. 
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Freedom  of  Information  Act;  implementation;  fee 
schedule 

Air  Force  Department 

NOTICES 

Contracts;  activities  for  possible  conversion 
evaluated 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
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(NIOSH)  ' 

Civil  Aeronautics  Board 

NOTICES 

Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly  applications 
Hearings,  etc.: 

Air  Charter  (SAFA) 

Kenmore  Air  Harbor,  Inc. 

Miami-London  competitive  service  case 

Coast  Guard 
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Drawbridge  operations; 

Louisiana 
PROPOSED  RULES 

Drawbridge  operations: 

New  York 
Vessel  documentation  and  measurement; 

Controlling  interest;  definition;  extension  of  time 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration. 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Defense  Department 

See  also  Air  Force  Department;  Engineers  Corps. 
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35934 


35961 


35975 
35977 


35975 


35978 


35974 


35936 

35964 
35966 

36004 

36004 

36015 
36004 


RULES 

Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 

Cardiac  pacemaker  telephonic  monitoring 
PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 

Inpatient  mental  health  services 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Fulbright-Hays  training  grant  programs 

Undergraduate  international  studies  and  foreign 
language  program 
Meetings: 
Education  Statistics  Advisory  Council 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission; 
Western  Area  Power  Administration. 
NOTICES 
Grant  awards: 
Marine  Technology  Society 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  and  Southern  Florida  water  supply  study 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources,  etc.: 

South  Carolina;  authority  delegations 
PROPOSED  RULES 
Air  quality  planning  purposes;  designation  of  areas; 

Indiana 
Hazardous  waste  program  authorizations: 

Virginia 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

Pesticide  Emergency  Exemption  Negotiated 

Rulemaking  Committee;  establishment  and 

meeting 
Grants;  State  and  local  assistance: 

Publicly  owned  treatment  works  construction; 

Regional  Administrator  protest  appeal 

determinations;  subject  index  list 
Pesticide  programs; 

Special  local  need  registrations;  voluntary 

cancellations;  correction 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts;  correction 


Federal  Aviation  Administration 

RULES 
35932     Standard  instrument  approach  procedures 


rv 
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Federal  Deposit  Insurance  Corporation 

NOTICES 

36048,    Meetings;  Sunshine  Act  (3  documents) 
36049 


Federal  Election  Commission 

MOTICES 
36049     Meetings;  Sunshine  Act 


Federal  Energy  Regulatory  Commission 

PRO«>OSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Public  utilities;  rate  of  return  on  common  equity; 

generic  determination:  extension  of  time  | 

Practice  and  procedure:  ' 

Discovery  for  trial-type  proceedings;  extension  of 

time 
NOTICES 
Hearings,  etc.; 

Arkansas  Louisiana  Gas  Co.  f2  documents) 

Baltimore  Gas  &  Electric  Co. 

Centel  Corp.  (2  documents) 


35960 


35961 


35978 
35979 
35983, 
35984 
35984 
35984 

35986 

35979 

35987 

36000 

35998 

35999 

35979 

35999 

35980 

35999 

35980 

35980 

35999 

35981 

35000 

35981, 

36000 

36000 

36001 

35981 

35981 

36001 

36003 

35982 

35982 

35983 

36003 

35983 

35987 

36049 

35985 


Champlin  Petroleum  Co. 

Consolidated  Edison  Co.  of  New  York.  Inc.  (2 

documents) 

El  Paso  Natural  Gas  Co. 

Florida  Gas  Transmission  Co. 

Granite  State  Gas  Transmission,  Inc. 

Hoch,  Roland  F. 

Iowa-Illinois  Gas  &  Electric  Co. 

Iowa  Public  Service  Co. 

Maloy.  John  J.,  Jr. 

Mid-Continent  Area  Power  Pool 

Mississippi  Power  &  Light  Co. 

Mississippi  Power  Co. 

Niagara  Mohawk  Power  Corp. 

Oklahoma  Natural  Gas  Co.  et  al. 

Otter  Tail  Power  Co. 

Pacific  Interstate  Transmission  Co. 

Pacific  Offshore  Pipeline  Co. 

Pacific  Power  &  Light  Co.  (2  documents] 

Portland  General  Electric  Co. 

Public  Service  Co.  of  New  Mexico  (2  documents) 

Puget  Sound  Power  &  Light  Co. 

Southern  Natural  Gas  Co. 

Tennessee  Gas  Pipeline  Co.  et  al. 

Texas-New  Mexico  Power  Co.  et  al. 

Transwestem  Pipeline  Co. 

United  Illuminating  Co. 

Virginia  Electric  &  Power  Co. 

Welp,  Theodore  W. 

Yankee  Resources.  Inc. 
Hydroelectric  applications  (Gassaway.  WV.  et  a! ) 
Meetings  Sunshine  Act 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessit; 

applications,  abandonment  of  service  and 

petitions  to  amend  (Cities  Service  Oil  &  Gas 

Corp.  et  al.) 


Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 

36015  Arctic  Gulf  Marine.  Inc.,  et  al. 

Federal  Railroad  Administration 

NOTICES 

Environmental  statements;  availability,  etc.; 
36044         Alaska  Railroad:  proposed  vegetation 
maintenance  management  program 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

36016  Conifer/Essex  Group.  Inc.,  et  al. 

36016  First  Virginia  Banks,  Inc. 

36017  Florida  National  Banks  of  Florida,  Inc. 

36017  Sebastian  Bankshares,  Inc..  et  al. 
36049      Meetings:  Sunshine  Act 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
35951         Delmarva  Pennisula  fox  squirrel 

NOTICES 
36020     Endangered  and  threatened  species  permit 

applications 
36019     Marine  mammal  permit  applications 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
35971         Iowa 

Forest  Service 

NOTICES 

Organizations,  functions,  and  authority  delegations: 
35969         Regional  Foresters  el  al.;  Small  Tracts  Act; 

correction 

General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 
35938         Disputes  and  appeals:  GSA  Board  of  Contract 
Appeals  rules 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control:  Health  Care 
Financing  Administration;  National  Institi'tps  cf 
Health. 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 

36018  State  plan  amendments,  reconsideration; 
hearings;  Ohio 

Housing  and  Urban  Development  Department 

RULES 

Interstate  land  sales  registration; 
35934         Disclosure  exemption  guidelines;  correction 
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35972 
35972 
35972 


36028 


36050 


35934 


36030 
36028 


36022 

36022 
36022 
36021 

36023 

36022 

36024 
36024 

36025 

36021 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office. 
NOTICES 

Environmental  statements;  availability,  etc; 
Federal  coal  management  program;  scoping 
meetings  (Editorial  Note:  For  a  document  on  this 
subject,  see  entry  under  Land  Management 
Bureau) 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review 

Meetings: 
Computer  Peripherals,  Components  and  Related 
Test  Equipment  Technical  Advisory  Committee 
Telecommunications  Equipment  Technical 
Advisory  Committee 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Valves,  nozzles,  and  connectors  of  brass  from 
Italy 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Justice  Department 

RULES 

Organization,  functions,  and  authority  delegations: 

Tick  inspectors;  use  of  firearms,  etc. 
NOTICES 

Pollution  control;  consent  judgments: 

General  Motors  Corp. 
Privacy  Act;  systems  of  records 

Labor  Department 

See  Pension  and  Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Conveyance  of  public  lands: 

Arizona 
Conveyance  and  opening  of  lands: 

Montana 
Environmental  statements;  availability,  etc  : 

Federal  coal  management  program:  scoping 

meetings. 
Exchange  of  public  lands  for  private  land: 

Montana 
Meetings: 

Ukiah  District  Advisory  Council 
Motor  vehicles;  off-road  vehicle  designations: 

Nevada 

Oregon 
Oil  and  gas  leases: 

Wyoming  (3  documents) 
Public  lands  held  in  trust: 

Utah 


Survey  plat  filings: 
36022         Colorado 

36024  Montana 

36025  Oregon 

Management  and  Budget  Office 

NOTICES 

36062     Budget  rescissions  and  deferrals 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  and 
production  plans: 

Union  Oil  Co.  of  California 
Outer  Continental  Shelf;  development  operations 
coordination: 

ARCO  Oil  &  Gas  Co. 

Conoco  Inc. 

Tenneco  Oil  Exploration  A  Production 

Texaco  U.S.A. 


36027 


36025 
36026 
36026 
36026 


36019 
36019 


36052 


National  Credit  Union  Administration 

PROPOSED  RULES 

Federal  credit  unions: 
35957         Ownership  of  fixed  assets 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Diabetes  National  Advisory  Board 

Recombinant  DN.A  Advisory  Committee  [2 

documents) 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish 

Pacific  Coast  groundfish 
NOTICES 

Deep  seabed  mining,  exploration  license 
applications: 

Ocean  Management,  Inc. 

Ocean  Minerals  Co. 

Ocean  Mining  Associates 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Harvey,  Fred 
Jdckglo.  Inc. 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Duquesne  Light  Co.  et  al.  (2  documents) 

Houston  Lighting  &  Power  Co.  et  al. 
Inspection  &  Testing,  Inc. 
Northern  States  Power  Co. 
Environmental  statements;  availability,  etc.: 
Virginia  Electric  &  Power  Co. 


35955 
35955 


35974 
35974 
35973 


36027 
36027 


36034- 

36037 

36037 

35037 

36038 

36039 


VI 
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36032     Investigations,  inspections,  and  adjudicatory 
proceedings;  policy  statement 

Pacific  Norttiwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 
36040         State  Agency  Advisory  Committpe 


Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Texas  Commerce  Trust  Co, 


36031 


35937 


35950 


36044, 
36045 


36042 
36042 


36040, 
36041 


35969 
35969 


Personnel  Management  Office 

RULES 

Voting  rights  program: 
Alabama;  final  rule  and  request  for  corr.mcn's 


Researcti  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 

Matches,  shipping  requirements 
NOTICES 
Hazardous  materials: 

Applications;  exemptions,  renewals,  etc.  (2 

documents) 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

Columbus  &  Southern  Ohio  Electric  Co, 

Western  Builders  Mortgage  Finance  Co 
Self-regulatory  organizations;  proposed  rule 
changes: 

National  Association  of  Securities  Dealers.  Inc 

(2  documents) 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc  ■ 
Lost  City  Road  Critical  Area  Treatment  RC*p 
Measure,  Oklahoma 

Watershed  projects;  deauthorization  of  funds 
Clear  Creek  Watershed,  Illinois 


State  Department 

NOTICES 

Meetings: 

36043  International  Investment,  Technology,  and 
Development  Advisory  Committee 

36044  International  Radio  Consultative  Committee 
36044         Soviet  and  Eastern  European  Studies  Advisory 

Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
35961         Ohio;  reopening  and  extension  of  time 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Railroad  Administration; 
Research  and  Special  Programs  Administration. 

Veterans  Administration 

NOTICES 
36046      Privacy  .Act:  systems  of  records 

Western  Area  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
36003  Archer-Stegall  transmission  line,  Nebraska  and 

Wyoming 


Separate  Parts  in  This  Issue 

Part  II 

36052     Department  of  Health  and  Human  Services. 
National  Institutes  of  Health 

Part  III 
36062     Office  of  Management  and  Budget 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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Title  3— 

The  President 


35927 


Presidential  Documents 


Memorandum  of  September  11,  1984 

Extension   of   the   Exercise   of  Certain   Authorities   Under   the 
Trading  With  the  Enemy  Act 


IVR  Doc    84-24428  \ 
Filed  9-n-«4:  4.20  pm) 
Billing  code  3i95-01-M 


Memorandum  for  the  Secretary  of  State,  the  Secretary  of  the  Treasury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625,  50  U.S.C.  App.  5(b) 
note),  and  a  previous  determination  made  by  the  President  on  September  7, 
1983  (48  Fed.  Reg.  40695  (1983)),  the  exercise  of  certain  authorities  under  the 
Trading  With  the  Enemy  Act  is  scheduled  to  terminate  on  September  14,  1984. 

I  hereby  determine  that  the  extension  for  one  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States, 

Therefore,  pursuant  to  the  authority  vested  in  me  by  section  101(b)  of  Public 
Law  95-223,  I  extend  for  one  year,  until  September  14,  1985,  the  exercise  of 
those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations,  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505; 

(3)  the  Cuban  Assets  Control  Regulations,  31  CFR  Part  515;  and 

(4)  the  Foreign  Funds  Control  Regulations,  31  CFR  Part  520. 
This  memorandum  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  September  U.  1984. 
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Rules  and  Regulations 


This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulattons,  which  is 
published  under  50  titles  pursuant  to  44 
US.C.    1510. 

The  Ckxle  of  Federal  Regulation  is  sold 
by   the   SuperinterKlent  of   Documents. 
Pnces  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMErfT  OF  AGRICULTURE 

Office  of  the  Secretary 
7  CFR  Part  1 

Official  Records;  Fee  Schedule; 
National  Agricultural  Library 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 


SUMMAIW  The  Fee  Schedule  is  amended 
by  increasing  fees  for  photographic 
reproductions  and  on-line  searching  for 
National  Agricultural  Library  recoHs. 
These  changes  are  necessary  to  offset 
base  costs  and  increased  production 
costs. 

EFFECTIVE  DATE  October  15, 1984. 

FOR  FUmTHER  INFORMATION  CONTACT: 

Joseph  H.  Howard.  Director.  National 
Agricultural  Library,  United  States 
Department  of  Agriculture.  Room  200, 
NAL,  Beltsvilje,  Maryland  20705  (301) 
344-4248. 

SUPPLEMENTARY  INFORMATION:  On  May 

7, 1984,  the  Department  of  Agriculture 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (49 
FR  19307).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
by  submitting  written  comments  on  the 
proposal  to  the  Department.  On  June  8. 
1984,  the  proposed  rule  comment  period 
expired.  No  comments  were  received. 
Therefore,  this  final  rule  is  the  same  as 
that  published  in  the  notice. 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  been  determined  not  to  be  a 
"major  rule."  In  addition,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  because  the  fees 


Faderal  Bagistat 

Vol.  49,  No.  179 

Thursday.  Sgpteabw  13.  ISM 


provided  for  in  this  rule  are  not  new  but 
merely  reflect  a  minimal  increase  in  the 
costs  currendy  bcxne  by  those  persons 
requesting  Government  photographic 
reproductions  and  on-line  searching. 
John  E.  Carson.  Director,  Office  of 
Finance  and  Management  made  these 
determinations. 

List  of  Subjects  in  7  CFR  Part  1 

Freedom  of  information. 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Accordingly,  Appendix  A  of  Subpart 
A.  of  Part.  1,  title  7,  Code  of  Federal 
Regulations  is  amended  as  follows: 

Appendix  A — Fee  Schedule 

1.  The  authority  citation  for  Appendix 
A,  Subpart  A  of  Part  1  is  revised  to  read 
as  follows: 

(5  U.S.C.  301,  552:  7  U.S.C.  2244;  31  U.S.C. 
9701:  and  7  CFR  2.75(a)(6)(xiii) 

2.  The  heading  and  the  provisions  of 
paragraph  a  of  section  16  are  revised  to 
read  as  follows: 

Sec.  16.  Photographic  reproduction  prices. 
*  •  »  »  • 

a.  National  Agricultural  Library.  The 
foilowirjg  prices  are  applicable  to  National 
Agricultural  Library  (NAL)  items  only: 
Reproduction  of  electrosfatic,  microfilm,  and 
microfiche  copy — SS.00  for  the  first  10  pages 
or  fraction  thereof,  and  $3X10  for  each 
additional  10  pages  or  fraction  thereof. 
Duplication  of  NAL-owned  microfilm — SlO.OO 
per  reel.  Duplication  of  NAL-owned 
microfiche— $5.00  for  the  first  fiche.  and  $a50 
for  each  additional  fiche.  Magnetic  tape 
contjiining  bibliographic  files — $45.00  per 
reel.  As  part  of  its  reference  service  NAL 
may,  in  accordance  with  its  policies,  provide 
staff  assistance  and  the  use  of  manual  or 
computerized  reference  tools  to  answer 
inquiries.  All  inquiries  requiring  more  than  a 
threshold  level  of  one  hour  of  staff  time  or 
$25  in  computer  costs  shall  be  billed  for  that 
part  of  the  staff  time  and  computer-related 
costs  which  exceed  tke  threshold  levels  in 
accordance  with  section  8.  paragraphs  c 
through  e  of  this  fee  schedule.  The  contract 
rate  charged  by  the  commercial  source  to  the 
National  Agricultural  Library  for  computer 
services  is  available  at  the  National 
Agricultural  Library.  Room  20a  United  States 
Department  of  Agriculture,  Beltsville, 
Maryland  20705  (301-344-4248). 


Signed  at  Washington.  D.C,  on  September 
a.  1964. 

Lairy  WilaoB. 

Acting  Director.  Office  of  Finance  and 

Management 

|FR  Dfx.  Bt-l«aM  niad  S-IVM:  «:«  am] 
BIUJNQ  COK  M1»-«S-a 


Agricultural  iWarlcating  Service 
7  CFR  Part  003 

Dried  Prunea  Produced  In  CaHfomia; 
Changea  In  Pack  SpeclHcatlona 

AQENCY:  AgricultuTid  Marketing  Service. 
USDA. 

ACTKM:  Final  rule. 


SUMMARY:  This  final  rule  prescribes  an 
additional  nomenclature  size 
designation— "SmaU".  "Breakfast", 
"Petite",  or  "Economy" — for  oonsomer 
packages  of  dried  pnmes  under  tfac 
marketing  order  for  California  dried 
prunes.  Packages  of  prunes  labeled  with 
these  size  designations  shall  include 
pnmes  falling  within  a  range  of  86  to  100 
prunes,  inclusive,  per  pound.  The  current 
nomenclature  size  designations  are 
"Extra  Luge,"  "Large",  and  "Medium". 
This  additional  nomenclature  size 
designation  is  intended  to  give  handlers 
more  flexibility  in  merchandising  small 
prunes. 

EFFECTIVE  DATE:  September  13, 1984. 


FOB  FURTNBI  MRMMUTKM  CONTACT 
Frank  M.  Grasbei^ger.  Acting  Qiief, 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Divisioa  AMS,  U.S. 
Department  of  Agriculture,  Washington. 
D.C  20250  (202)  447-6053. 

SUPPLEMEm-ARY  MFORMATKM:  Thu 

final  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  151Z-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  eccHiomic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  of  this  action  was  published  in 
the  August  li  19B4.  issue  of  die  Fedetal 
Register  (40  FR  32366)  and  interested 
persons  were  afforded  an  opportunity  to 
submit  written  comments  imtil  August 


35890 


Federal  Register  /  Vol.  49.  No.  179  /  Thursday,  September  13.  1964  /  Rules  and  RegulaUons 


29, 1984.  Two  comments  were  received 
in  favor  of  the  proposal. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  time  of  this 
action  until  30  days  after  pubhcation  in 
the  Federal  Register  (5  U.S.C.  553) 
because:  (1)  The  1984-85  crop  year 
begins  August  1, 1984,  and  handlers  will 
soon  be  receiving  and  packing  1984-crop 
prunes;  (2)  handlers  need  to  implement 
this  change  as  soon  as  possible  in 
packing  and  marketing  the  prunes  they 
pack;  and  (3)  because  this  action 
relieves  restrictions  on  handlers,  they  do 
not  need  advance  notice  to  use  the 
additional  designation. 

This  final  rule  changes  paragraphs  (b) 
and  (c)  of  S  993.515  of  Subpart — Pack 
Specification  as  to  Size  (7  CFR  993.501— 
993.518)  to  prescribe  another 
nomenclature  size  designation  which 
handlers  can  use  on  consumer  packages 
of  dried  prunes.  This  designation  will  be 
either  "Small",  "Breakfast".  "Petite",  or 
"Economy".  The  dried  prunes  in  the 
packages  shall  fall  within  a  size  range  of 
85  to  100  prunes,  inclusive,  per  pound. 

The  additional  nomenclature  size 
designation  was  recommended  by  the 
Prune  Marketing  Committee,  which  is 
estabUshed  under  the  marketing 
agreement  and  Order  No.  993  both  as 
amended  (7  CFR  Part  993)  regulating  the 
handling  of  dried  prunes  produced  in 
California  (hereinafter  both  are  referred 
to  collectively  as  the  "order").  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The 
Committee  works  with  USDA  in 
administering  the  order. 

The  pack  specifications  in  §  993.515 
prescribe  commercially  recognized  size 
categories  for  the  packing  of  prunes  in 
consumer  packages,  including  numerical 
and  nomenclature  size  designations.  The 
nomenclature  size  designations 
currently  listed  in  S  993.515(b)  continue 
in  effect.  These  are  "Extra  Large", 
"Large",  and  "Medium".  The  additional 
nomenclature  size  designation — 
"Small".  "Breakfast".  "Petite",  or 
"Economy" — will  be  defined  in 
S  993.515(c)  in  terms  of  the  count  of 
pnmes  per  pound  as  follows:  "Small", 
"Breakfast".  "Petite",  or  "Economy" 
means  any  size  count  which  falls  within 
the  range  of  85  to  100  prunes,  inclusive, 
per  pound. 

Handlers  have  been  using  this 
nomenclature  size  designation  in 
conjunction  with  the  numerical 
designation  of  90  to  00  prunes,  inclusive, 
per  pound  for  the  past  several  years,  but 
have  found  the  appearance  of  both 
numerical  and  nomenclature 
designations  on  the  label  to  be 
counterproductive  in  merchandising  and 
promoting  sales  of  such  prunes.  This 


action  no  longer  requires  the  numerical 
designation  to  be  included  on  the  label 
with  the  "Small",  "Breakfast",  "Petite", 
or  "Economy"  size  designation,  thus 
making  the  label  more  useful  in 
merchandising  and  promoting  the  sale  of 
small  prunes.  Also,  this  action  gives 
handlers  greater  latitude  and  flexibility 
in  utilizing,  packing,  and  marketing  the 
smaller  prunes  they  receive  from 
producers  each  year. 

After  consideration  of  all  relevant 
matter  presented,  including  that  in  the 
notice,  the  Committee's 
recommendation,  and  other  available 
information,  it  is  found  that  to  amend 
Subpart — Pack  Specification  as  to  Size 
(7  CFR  993.515)  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements  and  orders 
plums  and  prunes,  California. 

§993.515    Amsnded 

Therefore,  S  993.515  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows:       i 

Subpart— Pack  Specification  as  to  Size 

•  •        •        #        « 

I 

§  993.5 1 5    Size  categories. 

•  *         •         •         * 

Nomenclature  designations.  Each  of 
the  following  is  a  nonmenclature  size 
category: 

(1)  Extra  Large; 

(2)  Large; 

(3)  Medium;  and 

(4)  Small,  Breakfast.  Petite,  or 
Economy. 

(c)  Nomenclature  designations 
defined.  As  used  in  paragraph  (b)  of  this 
section: 

(1)  "Extra  Large"  means  any  size 
count  which  falls  within  the  range  of  25 
to  40  prunes,  inclusive,  per  pound; 

(2)  "Large"  means  any  size  count 
which  falls  within  the  range  of  40  to  60 
prunes,  inclusive,  per  pound; 

(3)  "Medium"  means  any  size  count 
which  falls  within  the  range  of  60  to  85 
prunes,  inclusive,  per  pound;  and 

(4)  "Small",  "Breakfast",  "Petite",  or 
"Economy"  means  any  size  count  which 
falls  within  the  range  of  85  to  100 
prunes,  inclusive,  per  pound. 

(Sees.  1-19.  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 

Dated:  September  7. 1984. 

Thomas  R.  Clark. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  64-24255  Fll«d  9-12-84;  8.48  >ffl| 
BIUJNQ  COOC  3410-02-M 


7  CFR  Part  1046 

[Docket  No.  AO-123-A53] 

Milk  In  the  Loulsville-L^xlngton- 
Evansville  Marketing  Area;  Order 
Anrtending  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Louisville-Lexington-Evansville  Federal 
milk  marketing  order.  One  change 
increases  the  Class  I  price  differential 
by  20  cents  per  hundredweight  from  the 
effective  date  of  the  amended  order 
through  February  1985.  Also,  a  hauling 
credit  is  provided  for  handlers  of 
supplemental  milk  brought  in  from  other 
milk  orders  during  the  same  period.  The 
base-excess  plan  will  be  modified  to 
allow  producers'  milk  delivered  to  other 
order  plants  regulated  by  the 
southeastern  orders  containing  base- 
excess  plans  to  be  included  in  the 
computation  of  their  bases. 

These  changes  are  based  on  evidence 
presented  at  a  public  hearing  on 
proposals  to  amend  this  and  13  other 
Federal  milk  orders.  The  hearing  was 
held  on  August  7, 1984.  in  Atlanta, 
Georgia.  The  order  changes  were 
requested  by  a  cooperative  association 
that  Represents  dairy  farmers  who 
supply  milk  to  the  Louisville-Lexington- 
Evansville  market. 

The  adopted  order  changes  are 
necessary  to  reflect  current  marketing 
conditions  and  to  insure  that  all 
handlers  in  the  market  share  more 
equitably  in  the  cost  of  obtaining 
substantial  supplies  of  supplemental 
milk  during  the  months  in  which 
demaod  is  expected  to  be  greatest. 
Because  of  the  limited  time  available  to 
complete  the  rulemaking  procedures,  a 
recommended  decision  and  the 
opportimity  to  file  exceptions  thereto 
were  omitted.  The  amendments  were 
adopted  in  the  Assistant  Secretary's 
decision  of  August  22. 1984.  More  than 
two-thirds  of  the  producers  who  voted 
in  a  referendum  approved  the  issuance 
of  the  amended  order. 
EFFECTIVE  DATE:  September  13. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  J.  Dunn,  Marketing  Specialist 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington.  D.C.  20250. 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  August  1. 
1984;  published  August  3, 1984  (49  FR 
31072). 
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Emergency  Final  Decision:  Issued 
August  22, 1984;  published  August  28, 
1984  (49  FR  34028). 

Findings  and  DetenninationB 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  tlie  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  aforesaid 
tentative  marketing  agreement  and 
order: 

(a)  Findings  upon  the  basis  of  the 
hearing  record  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Louisville-Lexington- 
Evansville  marketing  area.  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.].  and  the  appHcable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order,  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handhng  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  upon 
publication  in  the  Federal  Register.  Any 
delay  beyond  that  date  would  tend  to 
disrupt  the  orderly  marketing  of  milk  in 
the  marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  decision  of  the 
Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 


issued  August  22, 1984  (49  FR  34028). 
The  changes  effected  by  this  order  will 
not  require  extensive  preparation  or 
substantial  alteration  in  method  of 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the  order 
effective  upon  publication  in  the  Federal 
Register  and  that  it  would  be  contrary  to 
the  public  interest  to  delay  the  effective 
date  of  this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d),  Administrative  Procedure  Act,  5 
U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  sec.  8c(9)  of  the  Act)  of  more 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  this  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  are  were  engaged  in  the 
production  of  milk  for  sale  in  the 
marketing  area  during  the  determined 
representative  period. 

List  of  Subjects  in  7  CFR  Part  1046 

Milk  marketing  orders,  Milk,  Dairy 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Louisville- 
Lexington-Evansville  marketing  area 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  further  amended,  as  follows: 

PART  1046— MILK  ON  THE 
LOUISVILLE-LEXINGTON- 
EVANSVILLE  MARKETING  AREA 

1.  In  §  1046.50.  paragraph  (a)  is 
revised  to  read  as  follows; 

i  1046.50  Class  prices. 

•  •  •         . 

(a)  Class  I  price.  The  Class  1  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.70,  and 
plus  $0.20  from  the  effective  date  hereof 
through  February  1985. 


2.  In  5  1046.ea  paragraph  (g)  is  revised 
to  read  as  follows: 


{1044.60 
computinQ 


value  of 
prtcc. 


(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985,  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  an  other  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  r^r  hundredweight  for  each 
10  miles  of  fraction  thereof,  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  apphcable  at  the  shipping 
plant. 

3.  Section  1046.90  is  revised  to  read  as 
follows: 

S  1046.90    BasemHk. 

.   "Base  milk"  means  the  producer  milk 
of  a  producer  in  each  month  of  March 
through  June  that  is  not  in  excess  of  the 
producer's  base  multiplied  by  the 
number  of  days  in  the  month,  except 
that  for  the  months  of  March  1985 
through  June  1985  base  milk  shall  be 
determined  by  the  producer's  base 
multiplied  by  the  number  of  days  in  the 
month  times  the  percentage  of  the 
producer's  production  pooled  pursuant 
to  S  1046.13. 

4.  In  5  1048.92,  the  following  language 
is  added  to  paragraphs  (a)  and  (b): 

S  1046.92    Computation  of  tws*  for  aach 
producar. 

(a)  *  *  *  For  producer  bases  to  be 
calculated  on  or  before  February  1, 1985, 
and  subject  to  S  1046.93.  the  base  to  be 
calculated  for  each  producer  shall  be  an 
amount  obtained  by  dividing  the  total 
pounds  of  his  producer  milk  (as  defined 
under  the  respective  orders)  received 
from  the  producer  by  all  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the  handling 
of  milk  in  the  Georgia;  Tennessee 
Valley;  Louisville-Lexington-Evansville; 
Alabama-West  Florida;  Memphis, 
Tennessee;  Nashville.  Tennessee;  Fort 
Smith,  Arkansas;  and  Central  Arkansas 
marketing  areas  (Parts  1007, 1011, 1046, 
1093.  1097,  1098.  1102,  and  1108, 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  through  December  1984  by 
the  number  of  days'  production 
represented  by  such  producer  milk  or  by 
100,  whichever  is  more. 

(b)  *  *  *  For  bases  calculated  from 
the  September-December  1984  base- 
forming  period,  the  base  for  a  producer 
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whose  milk  was  delivered  to  a  plant  that 
did  not  become  a  pool  plant  under  any 
of  the  orders  specified  in  paragraph  (a] 
of  this  section  until  after  the  beginning 
of  the  base-forming  period  shall  be 
calculated  as  if  the  plant  were  a  pool 
plant  under  such  orders  for  the  entire 
base-forming  period.  A  base  thus 
assigned  shall  not  be  transferable. 

(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C 
601-764) 

Effective  date:  September  13, 1964. 

Signed  at  Washington.  DC,  on  September 
10. 1964. 
CW.  McMUlan. 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(Fit  Doc.  M-24311  FUed  9-12-M;  8:45  isij 
MtXJNQ  COOC  S410-a>-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

(Docket  No.  2423S;  Arndt  No.  1277] 

Miscellaneous  Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

ADORESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
whicfa  originated  the  SIAP. 


For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendant  of  Documents,  U.S. 
Government  Printing  Office. 
.Washington,  D.C.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office,  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC.  20591; 
telephone  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  kistrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  test  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 


Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Aviation  safety. 

Adoption  of  the  Amendment 
PART  97— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  By  Amending  9  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

•   •   '  Effective  October  25.  1934 

Deadhorse.  AK— Deadhorse,  VOR  RWY  22, 

Amdt  4 
Deadhorse,  AK— Deadhorse,  VOR/DME 

RWY  4,  Amdt.  1 
Honolulu.  HI— Honolulu  Intl,  VOR  or  TACAN 

RWY  8L.  Orig. 
Honolulu,  HI— Honolulu  Intl,  VOR  or  TACAN 

RWY  8R.  Amdt.  1 
Honolulu.  HI— Honolulu  Intl.  VOR  or 

TACAN-A  Orig.,  Cancelled 
Honolulu,  HI— Honolulu  Intl,  VOR  or  TACAN 

RWY  4R,  Orig.,  Cancelled 
Kaunakakai,  Molakai,  HI — Molokai,  VOR  or 

TACAN-A,  Amdt.  10 
Lanai  City,  HI— Lanai,  VOR  or  TACAN  RWY 

3.  Amdt.  2 
Lanai  City.  HI— Lanai.  VOR  or  TACAN-A 

Amdt.  6 
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Jerome.  1E>— Jerome  County,  VOR/DME-A, 

Orig. 
Red  Oak,  lA— Red  Oak  Mum,  VOR/DME-A. 

Amdt.  2 
Goodland,  KS— Renner  Fid  (Goodland  Muni), 

VOR  RWY  30,  Amdt.  7 
Goodland.  KS— Renner  Fid  (Goodland  Mum). 

VOR/DME  RWY  30.  Amdt.  5 
Mount  Sterling,  KY— Mt  Sterling-Montgomery 

County.  VOR/DME  RWY  7,  Amdt,  3 
Mount  Sterling.  KY— Mt  Sterling-Montgomery 

County.  VOR  RWY  7.  Amdt.  2 
Richmond.  KY— Madison.  VOR/DME  RWY 

18,  Amdt.  2 
Hopedale,  MA— Hopedaie-Draper,  VOR-A, 

Anidl.  5 
Jaffrey,  NH— Jaffrey  Muni-Silver  Ranch, 

VOR-A,  Amdt.  5 
Raleigh-Durham.  NC— Raleigh-Durham.  VOR 

RWY  5.  Amdt.  12 
Raleigh-Durham,  NC— Raleigh-Durham.  VOR 

RWn('23.  Amdt.  13 
Raleigh-Durham.  NC— Raleigh-Durham,  VOR 

RWY  32,  Amdt.  2 
Annville,  PA— Millard.  VOR/DME-A.  Amdt. 

1 
Pottsviile.  PA— Schuylkill  County/Joe 

Zerbey.  VOR  RWY  4.  Admt.  4 
Ashland,  VA — Hanover  County  Muni,  VOR 

RWY  16,  Amdt.  2 
Chesterfield.  VA— Chesterfield  County,  VOR 

RWY15,  Amdt.  7 
Petersburg.  VA— Petersburg  Muni.  VOR  RWY 

23.  Amdt.  3 
Richmond.  VA— Richard  Evelyn  Byrd  Intl. 

VORRWY24,  Amdt  11 
Richmond.  VA— Richard  Evelvn  Byrd  Intl, 

VOR  RWY  33,  Amdt  18 
Richmond,  VA— Richard  Evelyn  Byrd  Intl, 

VOR  RWY  20.  .\n\d\.  6 
Richmond.  VA— Richard  Evelyn  Byrd  Intl, 

VOR  RWY  15,  Amdt.  23 
Richmond.  VA— Richard  Evelvn  Bvrd  Intl, 

VOR  RWY  2,  Amdt  4 
Rork  Springs,  WY— Rock  Springs- 
Sweetwater  County.  VOR-B,  Amdt.  3 
Rock  Springs,  WY — Rock  Springs- 
Sweetwater  County.  VOR/DME  RWY  9, 

Amdt.  1 
Rock  Springs.  WY— Rock  Springs- 
Sweetwater  County.  VOR/DME  RWY  27. 

Amdt.  1 

2.  By  amending  §  97.25  LOG,  LOG/ 
DME.  LDA,  LDA/DME,  SDF,  and  SDF/ 
DME  SIAPs  identified  38  follows: 

*  •   •  Effective  October  25.  1984 

Deadhorse,  AK— Deadhorse.  LOC/DME  EC 

RWY  22.  Amdt.  5 
Honolulu.  HI— Honolulu  Intl.  LDA/DME 

RWY  26L.  Amdt.  3 
Ashland.  VA— Hanover  County  Mum.  SDF 

RWY  16.  Amdt.  2 
Chesterfield,  VA — Chesterfield  County,  SDF 

RWY  33,  Amdt.  3 

•  *  '  Effective  September  27.  1984 

Harrison,  AR— Boone  County.  LOC  RWY  36. 

Amdt.  3 
Texarkana,  AR— Texarkana  Muni-Webb 

Field,  LOC  BC  RWY  4,  Amdt.  10 
St  Louis.  MO— Lambert-St  Louis  Intl,  LDA/ 

DME  RVA'  12L  Orig. 
St  Louis.  MO — Lambert-St  Louis  Intl.  LDA/ 

DME-A,  Orig.,  Cancelled 


*   *   *  Effective  August  22,  1984 

Lubbock.  TX— Lubbock  Intl,  LOC  BC  RWY 
35L.  Amdt.  11 

3  By  amending  S  97,27  NDB  and  NDB/ 
DME  Sl.^Ps  identified  as  follows; 

'   *   •   '  Effective  October  25.  1984 

Sacramento.  CA — Sacramento  Metropolitan. 

NDB  RWY  34.  Amdt.  1 
Monroe.  GA— Monroe  Muni.  NDB  RWY  3, 

Orig. 
Honolulu.  HI — Honolulu  Inll.  .VDB  RWY  8L. 

Amdt.  16 
Red  Oak,  lA— Red  Oak  Mum  NDB  RWY  17. 

Amdt  5 
Caldwell.  li:>— Caldwell  Industrial,  NDB  RWY 

30.  Ong 
Nampa.  ID — Nampa  Mum.  NDB  RWY  11 

Ong. 
Chicago.  IL — Chicago  Midway.  NTiB  RWY 

13R,  Amdt.  9.  Cancelled 
Goodland.  KS — Renner  Fid  (Goodland  Mum) 

NDB  RWY  30.  Amdt.  6 
Raleigh-Durham.  NC— Raieigh-Durham.  NDB 

RWY  5.  Amdt.  18 
Raleigh-Durham,  NC— Raleigh-Durham.  .NDB 

RWY  23.  Amdt,  2 
Valley  City.  ND— Barnes  County  Mum,  NDB 

RWY  31.  Amdt.  1 
Pottsviile.  PA— Schvlkill  County/Joe  Zerbey 

NDB  RWY  29,  Ai^dt  3 
Reading.  PA— Reading  Muni.  Gen  Carl  A 

Spaatz  Field.  NDB  RWY  36.  Amdt.  22 
Rogersville.  TN— Hawkins  County,  NUB 

RWY  7.  Amdt.  1 
Ashland,  VA— Hanover  County  Muni.  NDB 

RWY  16.  Amdt.  1 
Chesterfield,  VA— Chesterfirild  County,  NDB 

RWY  33.  Amdt.  5 
Rock  Springs,  WY— Rock  Springs- 
Sweetwater  County.  ,NDB-C.  Amdt.  1 

•  *  •  Effective  September  27.  1984 

New  Orleans.  LA— New  Orleans  Intl 
(Moisant  Field).  NDB  RWY  10.  Amdt.  22 

4.  By  amending  §  97.29  ILS  ILS/DME, 
ISMLS,  MLS,  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 

•  '  *  Effective  October  25.  1984 

Deadhorse,  AK— Deadhorse.  ILS/DME  RWY 

4,  Amdt.  5 
Sacramento,  C.A — Sacramento  Metropolitan. 

ILS  RWY  16.  Amdt.  10 
Sacramento.  CA — Sacramento  Metropolitan 

nS  RWY  34.  Amdt.  2 
Honolulu.  HI— Honolulu  Intl,  ILS  RWY  4R. 

Amdt.  9 
Honolulu,  HI— Honolulu  Intl.  ILS  RWY  8L 

Amdt  18 
Chicago.  IL— Chicago  Midway.  ILS  RWY  13R. 

Amdt.  37 
Goodland.  KS — Renner  Fid  (Goodland  Muni) 

ILS  RWY  30.  Amdt.  3 
Kansas  City.  MO — Kansas  City  Intl,  ILS  RWY 

1.  Amdt.  8 
R.leigh-Durham.  NC — Raleigh-Durham.  ILS 

RWY  5.  Amdt  22 
Raleigh-Durham,  NC— Raleigh-Durham.  ILS 

RWY  23.  Amdt.  2 
Harnsburg.  PA— Capital  City.  ILS  RWY  8, 

Amdt.  7 
Lancaster.  PA— Lancaster.  ILS  RWY  8,  Amdt. 

10 


MiddJetown,  PA — Harnsburg  Intl  Arpt- 
Olmsted  Fid,  ILS  RWY  13,  AmdL  8 

Middletown.  PA — Harrisburg  IntJ  Arpt- 
Olmsted  Fid.  ILS  RWY  31,  Amdt.  2 

Reading,  PA— Reading  Muni,  Gen  Carl  A 
Spaatz  Field.  ILS  RWY  36,  Amdt  27 

Richmond,  VA^lichard  Evelyn  Byrd  Inll, 
ILS  RWY  6,  Amdt.  23 

Richmond,  VA— Richard  Evelyn  Byrd  Intl, 
ILS  RWY  15,  Amdt.  5 

Richmond,  VA — Richard  Evelyn  Byrd  Inti 
ILS  RWY  33,  Amdt.  10 

Rock  Springs.  WY — Rock  Springs- 
Sweetwater  County,  ILS/DME  RWY  27, 
Amdt.  2 

'   '   '  Effective  September  27.  1984 

Little  Rock.  AR— Adams  Field.  ILS  RWY  4, 

Amdt.  21 
Texarkana.  AR— Texarkana  Muni-Webb 

Field.  ILS  RWY  22,  Amdt  12 
Hot  Spnngs.  AR— Memorial  Field.  ILS  RWY 

5.  Amdt.  9 
New  Orleans.  LA — New  Orleans  Intl 

(Moisant  Field).  ILS  RWY  26.  Amdt.  2 
New  Orieans,  LA — New  Orleans  Intl 

(Moisant  Field),  ILS  RWY  10  Amdt  29 
St  Louis,  MO — Lambert-St  Louis  Intl,  ILS 

RWY  12R.  Amdt.  16 

'   '   '  Effective  September  4.  1984 
Sarasota/Bradenton,  FL — Sarasota- 
Bradenton,  ILS  RWY  14,  Amdt.  1 

'   '   '  Effective  August  27.  1984 
Chariottesville.  VA — Chariottesville- 
.Albemarle,  ILS  RWY  3,  Amdt  10 

5.  By  amending  §  97.31  RADAR  SL\Ps 
identified  as  follows: 

*  '  '  Effective  October  25.  1984 

Raleigh-Durham.  NC — Raleigh-Durham, 

RADAR-1.  Amdt  2 
Harnsburg.  PA— Capital  City,  RADAR-1. 

Amdt.  11 
Middletown.  PA — Harrisburg  Intl  Arpt- 

Olmsted.  RADAR-1,  Amdt  6 
Richmond,  VA — Richard  Evelvn  Bvrd  Intl. 

RADAR-1.  Amdt.  7 


33  RNAV  SL^P8 


6.  By  amending  §  97 
identified  as  follows: 

*  •  •  Effective  October  25.  1984 

Goodland,  KS— Renner  Fid  (Goodland  Muni), 

RNAV  RWY  12,  Amdt.  4 
Lawrence.  KS — Lawrence  Muni.  RNAV  RWY 

32.  Orig, 
Richmond.  KY— Madison,  R.NAV  RWY  36, 

Amdt.  2 
Pottsviile.  PA— Schuylkill  County/Joe 

Zerbey.  RNAV  RV/Y  29.  Amdt"  1 
Reading,  PA— Reading  Muni.  Gen  Carl  A 

Spaati  Field,  RNAV  RWY  13.  Amdt  6 
R.chmond,  VA — R.chard  Evelyn  Byxd  Inll, 

R.NAV  R'A^Y  20.  Amdt.  4 
(Sees  307.  313(a),  601,  and  1110.  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348,  1354(a). 
1421.  and  1510);  49  U.S.C.  106(g)  (Revised. 
Pub  L.  97-449.  January  12.  1983:  and  14  CF.~ 
11.49(b)(3)) 

Nole.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
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keep  them  operationally  current.  It, 
therefore — (1)  ia  not  a  "major  nit"  under 
Ejcecutive  Order  12291;  (2)  is  not  a 
"significant  rale**  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  reguiatoiy  evaluation  as  the 
anticipated  impact  is  so  minintal.  For  the 
same  reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Note. — The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31.  1980,  and  reapproved  as  of  January  1, 
1982. 

Issued  in  Washington.  D.C.  on  September  7, 
1984. 
Kenneth  S.  Hunt, 

Director  of  Flight  Operations. 

\yR  Doc.  M-24147  Filed  9-12-S4:  a:4S  am) 
NUJMG  COOC  4S10-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  1710 

(Docket  No.  N-84-1286;  FR  1732] 

Guidelines  for  Exemptions  Available 
Under  ttie  Interstate  Land  Sales  Full 
Disclosure  Act 

Correction 

In  FR  Doc.  84-20696  beginning  on  page 
31375  in  the  issue  of  Monday,  August  6, 
1984,  make  the  following  correction: 

On  page  31383,  column  three,  line  two, 
"continue"  should  read  "contain". 

MLUNQ  COOC  1S0S-01-M 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Part  0 
(Order  No.  1064-84] 

Delegation  of  Authority  To  Designate 
Certain  Emptoyees  of  the  Def>artment 
of  Agriculture  (Tick  Inspectors)  To 
Carry  and  Use  Rrearms 

agency:  Department  of  Justice. 
action:  Final  rule. 

summary:  This  Order  delegates  the 
Attorney  General's  authority  under 
Public  Law  97-312,  7  U.S.C.  2274,  to 
designate  certain  employees  of  the 
Department  of  Agriculture  (Tick 
Inspectors)  to  carry  and  use  Firearms 


when  necessary  for  self-protection  while 
engaged  in  the  performance  of  official 
duties. 

EFFECTIVE  DATC  September  5. 1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Arthur  F.  Norton.  Criminal  Division, 
Washington,  D.C.  20530  (202-724-7526). 

The  Order  is  not  a  rule  within  the 
meaning  of  either  Executive  Order 
12291,  Section  1(a),  or  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies),  Government  employees, 
Organization  and  functions 
(Government  agencies); 
Intergovernmental  relations. 

PART  0— (AMENDED] 

I 

By  virtue  of  (he  authority  vested  in  me 
as  Attorney  General  by  28  U.S.C.  509, 
510  and  5  U.S.C.  301,  Part  0  of  Title  28  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  {  0.64-3  to 
read  as  follows: 

§  0.64-3    Delegation  respecting 
designation  o(  certain  Department  of 
Agriculture  emptoyees  (Tick  Inspectors)  to 
carry  and  use  firearms. 

The  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division  is 
authorized  to  exercise  all  the  power  and 
authority  vested  in  the  Attorney  General 
under  section  2274  of  Title  7.  U.S.  Code, 
concerning  the  designation  of  certain 
Department  of  Agriculture  employees 
(Tick  Inspectors)  to  carry  and  use 
firearms.  This  delegation  includes  the 
power  and  authority  to  issue,  with  the 
Department  of  Agriculture,  joint  rules 
and  regulations  pertaining  to  the 
carrying  and  use  of  such  firearms,  which 
would,  when  promulgated,  supersede 
the  existing  regulations  pertaining  to  the 
carrying  and  use  of  firearms  by  Tick 
Inspectors,  promulgated  by  the  Attorney 
General  and  contained  in  Attorney 
Generals  Order  No.  1059-84.  The 
Assistant  Attorney  General  in  charge  of 
the  Criminal  Division  is  authorized  to 
redelegate  all  of  this  authority  under 
section  2274  to  his  Deputy  Assistant 
Attorneys  General  and  appropriate 
Office  Directors  and  Section  Chiefs. 

Dated;  September  5,  1984. 

William  French  Smith. 

Attorney  General. 

IFF  Doc  84-241S8  Filed  9-12-M;  «:«S  am| 
BILUMG  CODE  4410-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

(OoO  6010.a-«,  Amdt  Na  26] 

CIvlNan  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS): 
Cardiac  Pacemaker  Telephonic 
Monitoring 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Amendment  of  Final  Rule. 

summary:  This  final  rule  will  amend 
DoD  6010.8-R  (32  CFR  Part  199)  which 
implements  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS).  The  final  rule 
will  allow  coverage  for  transtelephonic 
monitoring  of  cardiac  pacemakers  which 
is  currently  excluded  under  the 
CHAMPUS  Basic  Program. 
Transtelephonic  monitoring  of  cardiac 
pacemakers  is  an  effective  means  of 
alerting  the  physician  to  pacemaker 
malfunction  and  serves  to  increase 
patient  comfort  and  reduce  the  cost  of 
medical  care. 

DATE:  This  amendment  is  effective 
September  13, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Bennett,  Policy  Branch, 
OCHAMPUS,  Aurora.  Colorado  80045. 
Telephone  (303)-361-8608. 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977.  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHA.MPUS)."  as  Part  199  of 
this  title. 

In  FR  Doc  84-1271  appearing  in  the 
Federal  Register  on  January  18, 1984  (49 
FR  2118),  the  Office  of  the  Secretary  of 
Defense  published  for  public  comment  a 
proposed  amendment  extending 
CHAMPUS  benefits  for  transtelephonic 
monitoring  of  cardiac  pacemakers. 
Public  comments  were  to  have  been 
submitted  by  February  17, 1984. 

Except  for  the  following  comments 
that  recommended  changes  to  the 
language  of  the  rule,  all  other  comments 
that  were  received  supported  the 
proposed  rulemaking. 

1.  One  of  the  comments  suggested  that 
"self-contained  cardiac  pacemaker 
monitors"  be  excluded  from  coverage 
and  that  specific  intervals  be  stipulated 
for  single  versus  dual  chamber 
pacemakers.  These  suggestions  will  be 
adopted  and  incorporated  into 
CHAMPUS'  interna!  procedural 
guidelines  as  soon  as  the  new  Medicare 
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instructions  for  tranatslephonic 
monitoring  of  cardiac  pacemakers  are 
issued. 

2.  There  were  also  two  editoidal 
comments  regaading  the  pcoposed  -rule 
that  were  accepted  and  added  to  the 
final  rule.  Section  199.10,  paragraph 
(g]{56)  of  Part  199,  specincally  excludes 
services  and  advice  rendered  by 
telephone  or  other  telephonic  device. 
This  restriction  prevents  the  payment  of 
transtelephonic  monitoring  of  cardiac 
pacemakers  under  the  CHAMPUS  Basic 
Program. 

Transtelephonic  monitoring  is  a 
convenient  and  effective  means  of 
alerting  the  physician  to  incorrect 
positioning  of  malfunctioning  of 
electrodes,  failure  of  the  generator's 
electronic  circuitry  and  impending 
battery  exhaustion.  This  method  serves 
to  increase  patient  comfort  by  avoiding 
unnecessary  trips  to  the  physician's 
office,  reducing  the  burden  on  the 
hospitals'  specialized  cardiac  units  and 
reducing  the  cost  of  pacemaker 
monitoring. 

Under  the  final  rule  all  telephonic 
services  are  excluded  except  for 
transtelephonic  monitoring  of  cardiac 
pacemaker*.  Transtelephonic  monitoring 
of  cardiac  pacemakers  will  be  payable 
using  Medicare  utilization  parameters 
for  development  and  reimbursement  of 
transtelephonic  monitoring  claims.  If  the 
utilization  parameters  are  exceeded, 
written  justification  will  be  required 
from  the  physician  that  more  frequent 
monitoring  is  medically  necessary. 

List  of  Subjects  in  32  CFR  Part  199 

Health  insurance.  Military  personnel. 
Handicapped. 

Accordingly,  32  CFR,  Chapter  I,  is 
amended  as  follows: 

PART  199— IMPLEMENTATION  OF  THE 
CIVILIAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES 

Section  199.10  is  amended  by  revising 
paragraph  (g)(58)  to  read  as  follows: 

$  199.10    Basic  Proyain  Benefits. 
•         •         •         *         * 

(g)  *   •  * 

(56)  Telephonic  Services.  Services  or 
advice  rendered  by  telephone  or  other 
telephonic  device,  including  remote 
monitoring,  except  for  transtelephonic 
monitoring  of  cardiac  pacemakers. 

(10  U.S.C.  -079.  1086;  5  U.S.C.  301) 


Dated:  September  6,  iaa4. 
Patricia  H.  MaHis, 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services. 
Department  of  Defense. 

|FR  Doc.  M-2«)a0  FUad  B-ia-M.  ft4S  an| 
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DEPARTMENT  OF  TRANSPORT A'DON 
Coast  Guard 

33  CFR  Part  117 
[CGD0»-«3-04] 

DrawtMidga  Operation  Regulations; 
Teche  Bayou,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  St.  Mary 
Parish  (SMP)  and  Iberia  Parish  (IP),  the 
Coast  Guard  is  changing  the  operating 
regulations  for  all  22  low  level 
drawbridges  across  Teche  Bayou,  from 
mile  3.9  to  mile  73.3.  Sixteen  of  the 
bridges  are  owned  by  the  LDOTD.  four 
by  SMP  and  two  by  IP. 

The  change  requires  that  at  least  four 
hours  advance  notice  be  given  at  all 
times  to  open  the  bridges,  except  the 
four  at  miles  27.0,  32.5.  37.0  and  38.9 
where  the  four  hours  notice  is  limited  to 
the  hours  between  9  p.m.  and  5  a.m. 
Outside  these  hours,  the  four  bridges 
still  are  required  to  open  on  signal. 

Additionally,  the  change  (1)  revokes 
the  operating  regulation  for  the  railroad 
bridge  at  mile  61.0,  a  bridge  no  longer 
used  and  kept  in  the  open  to  navigation 
position,  pending  removal,  and  (2) 
requires  that  at  least  24  hours  advance 
notice  be  given  at  all  times  to  open  the 
combination  railroad/vehicular  bridge 
at  mile  77.7,  to  be  consistent  with  the 
existing  opening  requirement  for  the 
bridge  immediately  downstream  at  mile 
75.2.  This  addition,  although  not  part  of 
the  previously  issued  proposed  rule,  is 
included  herein  to  put  these  two  bridges 
in  accord  with  current  conditions  and 
has  no  effect  on  navigation. 

Existing  regulations  call  for  all  of  the 
bridges  from  mile  3.9  to  mile  77.7  to  open 
on  signal,  except  that  from  9  p.m.  to  5 
a.m.  they  are  to  open  on  advance  notice 
of  12  hours,  and  in  some  cases  on 
advance  notice  of  three  hours  for  part  of 
the  year.  The  bridge  at  mile  73.3  was 
completed  very  recently  and  presently 
has  no  special  regulation. 

This  change  is  being  made  because  of 
infrequent  requests  for  opening  the 
draws.  This  action  will  relieve  the 
bridge  owner  of  the  burden  of  having  a 


person  constancy  svailabla  to  epen  the 
draws  aiul.stMl  j)rovideior'flM 
reasonable  tiaeds  of  nav^tioiL 


EFncnvi  MCTS:  TflMiseeagaiatiena 
become  efiectiM  oeOotober  IS.  UMU. 

Peny  iiiryaes.  CMet  Bridfe 
AdministratioB  Branch,  telepbone  (SIM) 
58»-2g6S. 

suppLBMein-MtT  iWFomMTioii  On 
August  11, 1983,  Oie  Coast  Guard 
published  a  propoeed  rule  (48  FR  36475) 
concerning  tint  anencfanent.  "Hie 
Conunander,  Ei^tii  Coast  Guard 
District,  also  paUnhed  the  proposal  as  a 
Public  Notice  dated  11  August  1983.  In 
each  notice,  interested  parties  were 
given  until  28  September  1963  to  submit 
comments.  The  proposed  rule  was 
codified  as  an  amendment  to  (  117.245 
and  §  117340,  Part  117,  Title  33  CFR. 
The  fmal  rule  has  been  recodified  as  an 
amendment  to  {  117.501  to  confonn  to 
the  numbering  system  established  by  49 
FR  17450  dated  April  24. 1984. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Perry  Haynes,  project  officer,  and  Steve 
Crawford,  project  attorney.  District 
Legal  Office. 

Discussion  of  Conmients 

Seven  comments  were  received  in 
response  to  the  proposed  rule.  Four  were 
from  users  of  Teche  Bayou  located  along 
its  banks;  namely,  Radcliff  Materials. 
Inc.,  M4C  Contractors.  Breaux's  Bay 
Craft,  Inc.  and  Sierra  Delta,  Inc.  The 
other  three  were  from  parties  who  wrote 
on  behalf  of  Teche  Queen.  Inc.,  the 
owner  and  operator  of  a  prospective 
bayou  cruise  boat.  All  comments 
basically  expressed  concern  about 
opening  delays  which  may  occur  widi 
the  advance  notice  provisions.  To  allay 
this  concern,  the  LCiOTD  held  sepaeate 
meetings  with  the  four  users  of  the 
waterway  and  the  prospective  user.  At 
these  meetings,  bridge  opening  statistics 
were  reviewed  to  show  that  each  bridge 
averages  well  under  one  opening  per 
day  during  the  prescribed  advance 
notice  periods,  so  infrequent  that  there 
should  be  no  difficulty  in  honoring  the 
appointed  times  for  openings,  l^e 
waterway  users,  both  actual  and 
prospective,  were  assured  by  the 
LDOTD  that  it  would  provide  prompt 
and  efficient  bridge  opening  service  at 
all  times  required,  with  the  District 
Administrator  at  Lafayette  designated 
as  the  point  of  contact  in  the  event  of 
any  problems.  To  accommodate  MfcC 
Contractors,  the  LDOTD  agreed  to  a  foxir 
hour  advance  notice  for  the  bridge  at 
mile  73.3,  instead  of  the  24  hours  as 
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stated  in  the  proposed  rule,  making  this 
like  the  other  bridges.  In  light  of  these 
undertakings,  all  the  users  indicated  that 
the  regulations  were  acceptable. 

These  modifications  to  the  rule  as 
originally  proposed  are  minor  and  have 
a  possible  adverse  impact  only  upon  the 
bridge  owners.  The  owners  have, 
however,  been  involved  in  formulating 
these  final  rules  and  have  assented  to 
the  provisions  contained  in  this  rule. 
Moreover,  the  revisions,  which  resulted 
from  consultation  and  meetings  between 
affected  parties,  will  serve  to  enhance 
local  navigation.  Therefore,  the  Coast 
Guard  finds  that  supplemental  notice  of 
the  modified  rule  and  public  procedure 
thereon  are  unnecessary  under  5  U.S.C. 
533(b). 

The  advance  notice  for  opening  of  any 
of  the  draws  would  be  given  by  placing 
a  collect  call  at  any  time  from  ashore  or 
afloat.  From  ashore,  call  Lafayette  (318) 
233-7404  for  LDOTD  bridges.  Vrankiin 
(318)  828-1960  for  St.  Mary  Parish 
bridges.  Loreauville  (318)  229-6874  for 
Iberia  Parish  bridges  and  Lafayette  (310) 
261-3629  for  the  Southern  Pacific 
railroad  bridge.  From  afloat,  call  Morgan 
City  Public  Coast  Station  KKD  732,  VHP 
Channels  24  and  26,  for  all  bridges. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  each  bridge 
averages  well  below  one  opening  per 
day  for  vessels  during  the  respective 
advance  notice  period  prescribed.  These 
few  vessels  can  reasonably  give  a  four 
hours  notice  for  a  bridge  opening  by 
placing  a  collect  call  to  the  bridge  owner 
at  any  time,  from  ashore  or  afloat. 
Mariners  requiring  the  bridge  openings 
are  mainly  repeat  users  and  scheduling 
their  arrival  at  a  bridge  at  the  appointed 
time  would  involve  little  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subject  in  33  CFR  Part  117 

Bridges. 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Regulations 

In  consideration  of  the  foregoing,  Part 
1 17  of  Title  33.  Code  of  Federal 
Regulations,  as  recodified  by  49  FR 
17450  dated  April  24.  1984,  is  amended 
by  revising  §  117.501  (a),  (b)  and  (c)  to 
read  as  follows: 

§117.501    T*che  Bayou. 

(a)  The  driws  of  the  following  bridges 
shall  be  open  on  signal,  e.xcept  that  from 
9  p.m.  to  5  a.m.  the  draws  shall  open  on 
signal  if  at  least  four  hoars  notice  is 
given: 

(1)  St.  M^ry  Parish  bridge,  mile  27.0  at 
Baldwin. 

(2)  S324  bridge,  mile  32.5  at 
Chareriton. 

(3)  S670  bridge,  mile  37.0  at  Adeline. 

■  (4)  St.  Mary  Parish  bridge,  mile  38.9  at 
Sorrel. 

(b)  The  draws  of  the  following  bridges 
shall  open  on  signal  if  at  least  four  hours 
notice  is  given: 

(1)  St.  Mary  Parish  bridge,  mile  3.9  at 
Calumet. 

(2)  St.  Mary  Parish  bridge,  mile  11.8  at 
Centerville. 

(3)  S3069  bridge,  mile  16.3  at  Franklin. 

(4)  S322  bridge,  mile  17.2  at  Franklin. 

(5)  S323  bridge,  mile  22.3  at  Oaklawn. 

(6)  S671  bridge,  mile  41.8  at  Jeanerette. 

(7)  S3182  bridge,  mile  43.5  at 
Jeanerette. 

(8)  S320  bridge,  mile  48.7  at  Olivier. 

(9)  S3195  bridge,  mile  50.4  at  New 
Iberia. 

(10)  S87  Spur  bridge,  mile  52.5  at  New 
Iberia. 

(11)  S86  bridge,  mile  53.0  at  New 
Iberia. 

(12)  S3156  bridge,  mile  53.3  at  New 
Iberia. 

(13)  S44  bridge,  mile  56.7  at  Morbihan. 

(14)  Iberia  Parish  bridge,  mile  58.0  at 
New  Iberia. 

(15)  Iberia  Parish  bridge,  mile  60.7  at 
Vida. 

(16)  S344  bridge,  mile  62.5  at 
Loreauville. 

(17)  S86  bridge,  mile  69.0  at  Daspit. 

(18)  S92  bridge,  mile  73.3  at  St. 
Martinville. 

(c)  The  draws  of  the  S96  bridge,  mile 
75.2  at  St.  Martinville,  the  Southern 
Pacific  Transportation  Company 
railroad/vehicular  bridge,  mile  77.1  at 
Levert,  and  the  S350  bridge,  mile  82.0  at 
Parks,  shall  open  on  signal  if  at  least  24 
hours  notice  is  given. 

*        *        •        •         • 

(33  U.S.C.  499;  49  CFR  1.46(c)(5);  33  CFR  1.05- 
1(g)(3)) 


Dated:  September  5,  1984 
W  H.  Stewart, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 

|FR  Do.    M-24218  Filed  0-12-M:  B:45  •m| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 
(OAfl-4-FRL-266«-5) 

Standards  of  Performance  for  New 
Stationary  Sources  National  Emission 
Standards  for  Hazardous  Air 
Pollutants;  Supplemental  Delegation  of 
Authority  to  South  Carolina 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  delegation  of 
authority. 

summary:  On  February  1,  April  17,  and 
25.  1984,  the  State  of  South  Carolina 
requested  a  delegation  of  authority  for 
the  implementation  and  enforcement  of 
several  additional  categories  of  New 
Source  Performance  Standards  and  one 
category  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants, 
EPA's  review  of  South  Carolina's  laws, 
rules,  and  regulations  showed  them  to 
be  adequate  for  the  implementation  and 
enforcement  of  these  Federal  standards, 
and  the  Agency  made  the  delegation  as 
requested. 

EFFECTIVE  DATE:  These  delegations  of 
authority  to  South  Carolina  were 
effective  April  6  and  May  10,  1964. 
ADDRESSES:  Copies  of  the  requests  for 
the  delegations  of  authority  and  EPA's 
letters  of  delegation  are  available  for 
public  inspection  at  EPA's  Region  IV 
Office,  345  Courtland  Street,  N.E.. 
Atlanta.  Georgia  30365. 

All  reports  required  pursuant  to  the 
newly  delegated  standards  should  not 
be  submitted  to  the  EPA  Region  IV 
Office,  but  should  instead  be  submitted 
to  the  following  address:  Mr.  Otto 
Pearson,  PE.  Bureau  of  Air  Quality 
Control,  South  Carolina  Department  of 
Health  and  Environmental  Control,  2600 
Bull  Street,  Columbia,  South  Carolina 
29201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Al  Yeast  (404)  881-3286. 

SUPPLEMENTAL  INFORMATION:  Sections 

101, 110.  and  111  of  the  Clean  Air  Act 
authorize  the  Administrator  to  delegate 
his  authority  to  implement  and  enforce 
the  National  Standards  of  Performance 
for  New  Stationary  Sources  (NSPSj  and 
the  National  Emission  Standards  for 
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Hazardous  Air  Pollutants  (NESHAP),  to 
any  State  which  has  submitted  adequate 
inapleraentation  and  enforcement 
procedures. 

On  October  28, 1976,  EPA  delegated  to 
the  State  of  South  Carolina  the  authority 
to  implement  the  NSPS  and  NESHAP. 
SubseQuent  NSPS  delegations  were 
made  on  March  17, 1981,  and  March  22, 
1982.  On  March  24, 1983,  South  Carolina 
requested  that  EPA  delegate  authority 
for  the  NSPS  categories  that  had  been 
promulgated  since  the  March  22, 1982, 
delegation.  On  February  1,  April  17  and 
25. 1984.  the  State  of  South  Carolina 
requested  delegation  of  authority  for 
several  NSPS  and  NESHAP  categories. 
The  NSPS  categories  requested  are  as 
follows: 

1.  Surface  Coating  of  Metal  Furniture. 
40  CFR  Part  60,  Subpart  EE,  as 
promulgated  on  October  29, 1982. 

2.  Industrial  Surface  Coating:  Large 
Appliances.  40  CFR  Part  60,  Subpart  SS. 
as  promulgated  on  October  27. 1982. 

3.  Metal  Coil  Surface  Coating.  40  CFR 
Part  60.  Subpart  TT.  as  promulgated  on 
November  1, 1982. 

4.  Synthetic  Fiber  Production 
Facilities,  40  CFR  Part  60,  Subpart  HHH 
as  promulgated  on  April  5, 1984. 

5.  Metallic  Mineral  Processing,  40 
CFR  Part  60,  Subpart  LL.  as  promulgated 
on  February  21, 1984. 

6.  Pressure  Sensitive  Tape  and  Label 
Coating  Operations,  40  CFR  Part  60. 
Subpart  RR,  as  promulgated  on  October 
18, 1983. 

7.  Equipment  Leaks  of  VOC  w  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry,  40  CFR  Part  60. 
Subpart  W,  as  promulgated  on  October 
18. 1983. 

8.  Beverage  Can  Surface  Coating 
Industry.  40  CFR  Part  60,  Subpart  WW. 
as  promulgated  on  August  25, 1983. 

9.  Bulk  Gasoline  Terminals,  40  CFR 
Part  60,  Subpart  XX,  as  promulgated  on 
August  18, 1983. 

The  NESHAP  category  being 
requested  is: 

1.  Asbestos,  40  CFR  Part  61,  Subpart 
M,  as  promulgated  on  April  5. 1984. 

Action.  Since  review  of  the  pertinent 
South  Carolina  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
for  the  implementation  and  enforcement 
of  the  aforementioned  categories  of 
NSPS  and  NESHAP,  I  delegated  to  the 
State  of  South  Carolina  my  authority  for 
the  source  categories  listed  above  on 
April  6  and  May  10, 1984. 

The  Office  of  Management  and  Budget 
has  exempted  this  delegation  from  the 
requirements  of  section  3  of  the 
Executive  Order  12291. 

This  notice  is  issued  under  the  authority  of 
sections  101. 110,  111  and  301  of  the  Clean  Air 


Act.  as  amended  (42  U.S.C  7401.  7410.  7411, 
and  7601). 

Dated:  Au^st  31.  1984. 

|aho  A.  littU, 

Acting  Regional  Administrator. 

[FR  Doc  84-24000  Filed  »-12-M;  »4S  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program;  Appendix  A: 
Alabama 

AQENCy:  Office  of  Personnel 
Management. 

ACTION:  Final  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  is  establishing  the  location 
of  a  new  office  for  filing  of  applications 
or  complaints  under  the  Voting  Rights 
Act  of  1965,  as  amended.  The  Attorney 
General  has  determined  that  this 
designation  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution. 

DATES:  This  rule  is  effective 
September  13. 1984.  In  view 
of  the  need  for  its  publication  without  an 
opportunity  for  prior  comment, 
comments  will  still  be  received  and 
considered.  To  be  timely,  comments 
must  be  received  on  or  before  October 
15, 1984. 

ADDRESS:  Send  or  deliver  comments  to: 
Ronald  E.  Brooks,  Coordinator,  Voting 
Rights  Program,  Office  of  Personnel 
Management,  1900  E  Street  NW,  Room 
5532,  Washington,  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  E.  Brooks,  Coordinator,  Voting 
Rights  Program,  (202)  632-5544. 
SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  has  designated 
Chambers  County,  Alabama,  as  an 
additional  examination  point  imder  the 
provisions  of  the  Voting  Rights  Act  of 
1965,  as  amended.  He  has  determined 
that  this  designation  is  necessary  to 
enforce  the  guarantees  of  the  Fourteenth 
and  Fifteenth  amendments  to  the 
Constitution.  Accordingly,  pursuant  to 
section  6  of  the  Voting  Rights  Act  of 
1965,  as  amended.  42  U.S.C.  1973d,  the 
U.S.  Office  of  Personnel  Management 
will  appoint  Federal  examiners  to 
review  the  qualifications  of  applicants 
to  be  registered  to  vote  and  Federal 
observers  to  observe  local  elections. 

Pursuant  to  section  553(b)(3)(B)  of  title 
5  of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 


the  general  notice  of  pro|MMed 
rulemaking.  The  notice  it  being  waived 
because  of  OI^'s  legal  reaponaibiiibes 
under  42  U.S.C.  1973e(a)  and  other  parta 
of  the  Voting  Rights  Act  of  19e&,  as 
amended,  which  require  OPM  to  publish 
counties  certified  b^  the  US.  Attorney 
General  and  locations ^uritkin  theae 
counties  where  citizens  can  be  federally 
listed  and  become  eligible  to  vote,  and 
where  Federal  observers  can  be  sent  to 
observe  local  elections. 

Pursueint  to  section  5S3(d)(3)  of  title  5 
of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  to  allow  Federal 
examiners  to  register  voters 
immediately  in  view  of  the  pending 
elections  to  be  held  in  the  subject 
county,  where  Federal  observers  will 
observe  elections  under  the  authority  of 
the  Voting  Rights  Act  of  1965,  as 
amended. 

E.0. 12281.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  significant  econonuc  impact  on  a 
substantial  number  of  small  entities 
because  its  purpose  is  the  addition  of 
five  new  locations  to  the  list  of  counties 
in  the  regulations  concerning  OPM's 
responsibilities  under  that  Voting  Rights 
Act. 

List  of  Subjects  in  45  CFR  Part  Ml 

Administrative  practice  and 
procedures.  Voting  rights. 
Donald ).  Devino, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  amends  45  CFR  801.202, 
Appendix  A,  by  alphabetically  adding 
Chambers  County,  Alabama,  to  read  as 
follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

§801.202    Ttonea  and  placea  tor  flUi^  and 
f onns  of  appRcatlon. 


Appendix  A 

•  *  •  •  • 

Alabama 

County:  Place  for  filing:  Beginning  date. 

«         •         •         «         • 

Chambers:  Lafayette — Exanuncr*  Office. 
Room  218.  FHA  OfFice,  County  Building.  18 
Alabanu  Avenoe  E..  )uly  30. 19B4. 
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(5  U.S.C  1103:  sees.  7.  9.  79  Stat.  440.  411  (42 
U.S.C  1973c  19738)) 

|FR  Doc  M-241«  Kilcd  »-1Z-M'  6:45  ami 
BNJJNQ  COK  (335-01-41 


GENERAL  SERVICES 
ADMINISTRATION 

4B  CFR  Ch.  5 

(APO  2800.12  CHGE  5] 

Disputes  and  Appeals;  Rules  of  ttte 
GSA  Board  of  Contract  Appeals 

agency:  Office  of  Acquisition  Policy. 
GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Chapter  5,  is  amended  to  add 
the  Rules  of  the  General  Services 
Administration  Board  of  Contract 
Appeals  as  Appendix  B.  The  intended 
effect  is  to  provide  the  rules  which 
govern  the  proceedings  in  appeals 
relating  to  contracts  filed  with  the 
Board. 

EFFECTIVE  DATE:  Board  rules  were 

effective  June  1,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Farrell.  Office  of  GSA 
Acquisition  Policy  and  Regulations, 
(202)  523-3822. 

SUPf>LEMENTARY  INFORMATION: 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  October  4. 1982.  exempted  agency 
procurement  regulations  from  Executive 
Order  12291.  The  Genera!  Services 
Administration  (GSA)  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.) 
therefore,  no  regulatory  flexibility 
analysis  had  been  prepared.  The  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et.  seq. 

List  of  Subject  in  48  CFR  Part  533 

Government  procurement. 
(40  U.S.C.  4a6(c)) 

1.  The  GS.AR  General  Structure, 
Appendix  B  is  amended  to  remove  the 
word  "Reserved". 

PART  533— DISPUTES  AND  APPEALS 

Sut>part  533.70— Rules  of  the  GSA 
Board  of  Contract  Appeals 

2.  Section  533.7001  is  revised  to  read 
as  follows: 


533.700 1    Rules  of  ttw  GSA  Board  of 
Contract  Appsals. 

The  rules  of  GSA  Board  of  Contract 
Appeals  which  were  issued  June  1, 1984, 
by  the  Acting  Administrator  by  GSA 
Order  ADM  2806.4A,  appear  in  their 
entirety,  in  Appendix  B  of  this 
regulation. 

3.  Appendix  B  is  amended  to  add  the 
rules  to  read  as  follows: 

Appendix  B — Rules  of  the  GSA  Board  of 
Contract  Ap(>eiiis 

Table  of  Contents 

Foreword 

Rule  1    Scope  of  rule:  construction:  rulings 

and  orders. 
Rule  2    Time:  computation;  enlargement. 
Rule  3     Service  of  papers. 
Rule  4    The  appeal  file. 
Rule  5    Filing  appeals;  notice  of  appeal; 

docketing. 
Rule  6    Appearances;  notices  of  appearance. 
Rule  7    Pleadings. 
Rule  8     Motions. 
Rule  9    Election  of  hearing  or  record 

submission. 
Rule  10    Conferences;  conference 

memorandum:  prehearing  order, 

sanctions:  prehearing  and  presubmission 

briefs. 
Rule  11     Submission  on  the  record  without  a 

hearing. 
Rule  12     Record  of  board  proceedings. 
Rule  13    Small  claims  procedure. 
Rule  14    Accelerated  procedure. 
Rule  15    General  provisions  governing 

discoverj'. 
Rule  16    Depositions. 
Rule  17    Interrogatories  to  parties:  requests 

for  admissions:  requests  for  production 

of  documents. 
Rule  18    Heanng  examiners. 
Rule  19    Hearings:  Scheduling:  notice: 

unexcused  absences. 
Rule  20    Subpoenas. 
Rule  21     Hearing  procedures. 
Rule  22    Admissibility  and  weight  of 

evidence. 
Rale  23    Exhibits. 
Rule  24    Transcripts  of  proceedings: 

corrections. 
Rule  25    Briefs  and  memoranda  of  law. 
Rule  28    Consolidation;  separate  hearings: 

separate  determination  of  liability. 
Rule  27    Stay  or  suspension  of  proceedings; 

dismissals  in  lieu  of  stay  or  suspension. 
Rule  28     Dismissals. 
Rule  29    Decisions. 
Rule  30    Full  Board  consideration. 
Rule  31     Clerical  mistakes. 
Rule  32    Reconsideration;  amendment  of 

decisions:  new  hearings. 
Rule  33     Relief  from  decision  or  order. 
Rule  34    Harmless  error. 
Rule  35    Payment  of  Board  awards. 
Rule  36    Record  on  review  of  a  Board 

decision 
Rule  37    Office  of  the  Clerk  of  the  Board. 
Rule  38    Seal  of  the  Board. 

Note.— The  Form  Exhibits  will  not  be 
illustrated  in  this  issue  of  the  Federal 
Register,  but  will  be  illustrated  in  the  GSAR. 


Foreword 

The  GAS  Board  of  Contract  Appeals 
was  established  in  GSA  pursuant  to  the 
Contract  Disputes  Act  of  1978  (Pub.  L. 
95-563.  92  Stat.  2383-91)  as  an 
independent  tribunal  to  hear  and  decide 
contract  disputes  between  contractors 
and  GSA  and  other  agencies  of  the 
United  States.  Additionally,  the  Board 
hears  and  decides  appeals  taken  under 
the  Disputes  clause  and  in  connection 
with  contract-related  claims.  The 
authority  of  the  Board  is  exercised  in 
accordance  with  these  rules  and  the 
agency  standards  of  conduct  so  that  the 
integrity,  impartiality,  and  independence 
of  the  Board  are  preserved. 

Rule  1.  Scope  of  rules:  construction; 
rulings  and  orders. 

(a)  Scope.  These  rules  govern 
proceedings  in  appeals  relating  to 
contracts  filed  with  the  Board  on  or  after 
June  1, 1984,  and  all  further  proceedings 
in  appeals  then  pending,  except  to  the 
extent  that  in  the  opinion  of  the  Board, 
their  application  in  a  particular  appeal 
pending  on  the  effective  date  would  be 
infeasible  or  would  work  an  injustice,  in 
which  event  the  former  procedure 
applies.  Where  appropriate,  or  where 
expressly  provided,  these  rules  also 
govern  proceedings  concerning  any 
petition  filed  with  the  Board  for  an  order 
directing  a  contracting  officer  to  issue  a 
decision. 

(b)  Construction.  These  rules  shall  be 
construed  to  secure  the  just,  speedy,  and 
inexpensive  resolution  of  every  appeal. 

(c)  Rulings,  orders,  and  directions. 
The  Board  may  make  such  rulings  and 
issue  such  orders  and  directions  as  are 
necessary  to  secure  the  just,  speedy,  and 
inexpensive  resolution  of  every  appeal 
before  the  Board.  Any  ruling,  order,  or 
direction  that  the  Board  may  make  or 
issue  pursuant  to  these  rules  may  be 
made  on  the  motion  or  application  of 
either  party  or  on  the  initiative  of  the 
Board.  The  Board  may  also  amend,  alter, 
or  vacate  a  ruling,  order,  or  direction 
upon  such  terms  as  are  just. 

(d)  Panels.  Each  appeal  is  assigned  to 
a  panel  consisting  of  one  or  more 
administrative  judges,  one  of  whom  is 
designated  the  panel  chairman.  In 
appeals  not  processed  under  Rule  13  or 
14,  a  panel  shall  consist  of  three  or  more 
administrative  judges.  The  panel 
chairman  has  responsibility  for 
processing  the  appeal  and  may.  without 
referral  to  other  panel  members,  rule  on 
nondispositive  motions  and  dismiss  an 
appeal  with  prejudice  upon  the  joint 
request  or  with  the  joint  consent  of  the 
parties.  Concurrence  of  a  majority  of  the 
panel,  if  more  than  one  judge  is 
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assigned,  is  required  for  the  following 
actions: 

(1)  Adjudicating  an  appeal  on  the 
merits  or  denying  or  refusing  such  an 
adjudication:  and 

(2)  Issuing  a  ruling,  order,  or  opinion 
deciding  a  motion  filed  under  Rule  32  or 
33. 

Any  action  that  may  be  taken  by  a  panel 
may  be  taken  by  the  full  Board  pursuant 
to  Rule  30. 
Rule  2.  Time:  Computation;  enlargement. 

(a)  Time  for  Performing  required 
actions.  All  time  limitations  prescribed 
in  these  rules  or  in  any  order  or 
direction  given  by  the  Board  are 
maximums,  and  the  action  required 
should  be  accomphshed  in  less  time 
whenever  possible. 

(b)  Enlarging  time.  Upon  application 
of  a  party  for  good  cause  shown,  the 
Board  may  enlarge  any  time  prescribed 
by  these  rules  or  by  an  order  or 
direction  of  the  Board.  A  written 
application  is  required,  but  in  exigent 
circumstances  an  oral  request  may  be 
made  and  followed  by  a  written  request. 
An  enlargement  of  time  may  be  granted 
even  though  the  request  was  filed  after 
the  time  for  taking  the  required  action 
expired,  but  the  party  requesting  the 
enlargement  must  show  good  cause  for 
its  inability  to  make  the  request  before 
that  time  expired. 

(c)  Computing  time.  Except  as 
otherwise  required  bylaw,  in  computing 
a  period  of  time  prescribed  by  these 
rules  or  by  order  of  the  Board,  the  day 
from  which  the  designated  period  of 
time  begins  to  run  shall  not  be  counted, 
but  the  last  day  of  the  period  shall  be 
counted  unless  that  day  is  a  Saturday,  a 
Sunday,  or  a  legal  holiday  under  federal 
law,  in  which  event  the  period  shall 
include  the  next  business  day.  When  the 
period  of  time  prescribed  or  allowed  is 
less  than  7  days,  intervening  Saturdays, 
Sundays,  and  legal  holidays  shall  not  be 
counted.  Time  for  filing  any  document  or 
copy  thereof  with  the  Board  expires 
when  the  Office  of  the  Clerk  of  the 
Board  closes  on  the  last  day  on  which 
such  filing  may  be  made. 

(d)  Adding  time  after  service  by  mail. 
When  a  party  has  the  right,  or  is 
required,  to  file  a  document  within  a 
prescribed  time  after  the  filing  of 
another  document  with  the  Board,  and 
the  document  to  which  response  is 
required  or  permitted  is  served  on  that 
party  by  mail,  5  days  shall  be  added  to 
the  period  within  which  that  action  may 
or  must  be  performed. 

(e)  Filing  defined.  Piling  occurs  upon 
receipt  by  the  Office  of  the  Clerk  of  the 
Board,  except  that:  (1)  an  appeal  may 
also  be  filed  with  the  Board  by 
submitting  a  written  notice  of  appeal  to 


the  contracting  officer  or  to  the  head  of 
the  contracting  agency;  (2)  the  filing  date 
of  a  document  that  has  been  mailed 
through  the  United  States  Postal  Service 
is  the  date  it  is  mailed:  and  (3)  the  filing 
date  of  a  telegram  is  the  date  it  is  first 
transmitted  by  the  telegraph  company. 
A  postmark  affixed  by  the  United  States 
Postal  Service  shall  be  presumed 
establish  the  date  of  mailing;  postmarks 
affixed  by  postage  meters  will  not  be 
accepted  as  evidence  of  the  date  of 
mailing.  The  date  placed  on  a  telegram 
by  the  telegraph  company  shall  be 
presumed  to  estabhsh  the  date  of  first 
transmission. 
Rule  3.  Service  of  papers. 

(a)  On  whom  service  must  be  made. 
Except  as  these  rules  provide  or  the 
Board  may  order,  when  a  party  sends  a 
document  to  the  Board  it  must  at  the 
same  time  send  a  copy  to  the  other 
party.  Exceptions  to  this  requirement 
appear  in  Rule  20  (subpoenas)  and  Rule 
25  (posthearing  and  reply  briefs).  Any 
papers  required  to  be  served  on  a  party 
shall  be  filed  with  the  Board  before 
service  or  within  a  reasonable  time 
thereafter,  but  the  Board  may  on  motion 
of  a  party  or  on  its  own  initiative  order 
that  deposition  upon  oral  examination 
and  interrogatories,  requests  for 
documents,  requests  for  admission,  and 
answers  and  responses  thereto  not  be 
filed  unless  on  order  of  the  Board  or  for 
use  in  a  proceeding. 

(b)  Proof  of  service.  Except  when 
service  is  not  required,  a  party  sending  a 
document  to  the  Board  must  indicate  to 
the  Board  that  a  copy  has  also  been  sent 
to  the  opposing  party.  This  may  be  done 
by  certificate  of  service,  by  the  notation 
of  a  carbon  copy  (cc:),  or  by  any  other 
means  that  can  reasonably  be  expected 
to  indicate  to  the  Board  that  the  other 
party  has  received  a  copy.  Unless 
informed  otherwise,  the  Board  will 
asstmie  that  a  document  was  served  by 
mail. 

(c)  Failure  to  make  service.  If  a 
document  sent  to  the  Board  by  a  party 
does  not  indicate  that  a  copy  has  been 
served  on  the  other  party,  the  Board 
may  return  the  dociunent  to  the  party 
that  submitted  it  with  such  directions  as 
it  considers  appropriate,  or  the  Board 
may  inquire  of  the  other  party  whether  it 
has  received  a  copy  and  note  on  the 
record  the  fact  of  inquiry  and  the 
response  and  may  also  direct  the  party 
that  submitted  the  document  to  serve  a 
copy  on  the  other  party.  In  the  absence 
of  proof  of  service  a  document  may  be 
treated  by  the  Board  as  not  properly 
filed. 

Rule  4.  The  appeal  file. 

(a)  Submission  to  the  Board  by  the 
contracting  officer  Within  30  days  from 


receipt  of  notice  that  an  appeal  has  been 
filed,  or  within  such  time  as  the  Board 
may  allow,  the  respondent  shall  file 
with  the  Board  appeal  file  exhibits 
consisting  of  all  documents  and  other 
tangible  things  relevant  to  the  claim  and 
to  the  contracting  officer's  decision  from 
which  the  contractor  has  appealed, 
including: 

(1)  The  contracting  officer's  decision. 
if  any,  from  which  the  appeal  is  taken; 

(2)  The  contract  including 
amendments,  specifications,  plans,  and 
drawings; 

(3)  All  correspondence  between  the 
parties  relevant  to  the  appeal  including 
the  written  claim  or  claims  that  are  the 
subject  of  the  appeal  and  evidence  of 
their  certification,  if  any; 

(4)  Affidavits  or  statements  of  any 
witnesses  on  the  matter  in  dispute  and 
transcripts  of  any  testimony  taken  prior 
to  the  filing  of  the  notice  of  appeal 

(5)  All  docimients  and  other  tangible 
things  on  which  the  contracting  officer 
relied  in  making  the  decision. 

The  respondent  shall  serve  a  copy  of  the 
appeal  file  on  the  appellant  at  the  same 
time  that  it  files  the  appeal  file  with  the 
Board,  except  that  it  need  not  serve  on 
the  appellant  those  documents 
described  in  subparagraph  (a)(2)  of  this 
rule.  However,  the  respondent  must 
serve  upon  the  appellant  a  list  indicating 
the  specific  contractual  documents  filed 
with  the  Board.  This  list  must  also  be 
filed  with  the  Board  as  an  exhibit  to  the 
appeal  file. 

(b)  Submission  to  the  Board  by 
appellant  Within  30  days  after  filing  of 
the  respondent's  appeal  file  exhibits,  or 
within  such  time  as  the  Board  may 
allow,  the  appellant  shall  file  with  the 
Board  for  inclusion  in  the  appeal  file 
documents  or  other  tangible  things 
relevant  to  the  appeal  that  have  not 
been  submitted  by  the  respondent.  The 
appellant  shall  serve  a  copy  of  its 
additional  appeal  file  exhibits  upon  the 
respondent  at  the  same  time  as  it  files 
them  with  the  Board. 

(c)  Submissions  on  order  of  the  Board. 
The  Board  may,  at  any  time  during  the 
pendency  of  the  appeal,  require  either  or 
both  of  the  parties  to  file  other 
docvunents  and  tangible  things  as 
additional  exhibits  to  the  appeal  file. 

(d)  Organization  of  the  appeal  file. 
Appeal  file  exhibits  may  be  originals  or 
true,  legible,  and  complete  copies.  They 
shall  be  arranged  in  chronological  order 
within  each  submission,  earliest 
documents  first,  bound  on  the  left 
margin  except  where  size  or  shape 
makes  such  binding  impracticable, 
numbered,  tabbed,  and  indexed.  The 
nimibering  shall  be  consecutive,  in 
whole  arable  numerals  (no  letters, 
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decimals,  or  hvctions),  and  continuous 
from  one  submission  to  the  next,  so  that 
the  complete  appeal  file,  after  all 
submissions,  will  consist  of  one  set  of 
consecutively  numbered  appeal  Rle 
exhibits.  The  index  should  include  the 
date  and  a  brief  description  of  each 
exhibit  and  shall  indicate  which 
exhibits,  if  any,  have  been  filed  with  the 
Board  but  not  served  on  the  other  party. 

(e)  Lengthy  or  bulky  documents.  The 
Board  may  waive  the  requirement  to 
furnish  to  the  other  party  copies  of 
bulky,  lengthy,  or  outsized  docimients 
submitted  to  the  Board  as  appeal  Ble 
exhibits.  The  requirements  of  paragraph 
(d)  of  this  rule  apply  to  such  dociunents. 
In  addition,  the  party  submitting  them 
shall  make  them  reasonably  available  to 
the  other  party  for  inspection  if  it  has 
retained  copies,  and  the  Board  will  also 
make  them  available  for  inspection  at  its 
offices. 

(f)  Use  of  appeal  file  as  evidence.  All 
exhibits  in  the  appeal  file  are  part  of  the 
record  upon  which  the  Board  will  render 
its  decision,  except  for  those  as  to  which 
an  objection  has  been  sustained.  Unless 
otherwise  ordered  by  the  Board, 
objection  to  any  exhibit  in  the  appeal 
file  may  be  made  at  any  time  prior  to  the 
swearing  of  the  first  witness  or,  if  the 
appeal  is  submitted  on  the  record 
pursuant  to  Rule  11.  at  any  time  prior  to 
or  concurrent  with  the  first  record 
submission.  The  Board  may  enlarge  the 
time  for  such  objections  and  will 
consider  an  objection  made  during  a 
hearing  if  the  ground  for  objection  could 
not  reasonably  have  been  earlier  known 
to  the  objecting  party.  If  an  objection  is 
sustained,  the  Board  will  so  note  in  the 
record. 

(g)  When  appeal  file  not  required.  The 
Board  may  postpone  or  dispense  with 
the  submission  of  any  or  all  appeal  file 
exhibits. 

Rule  5.  Filing  appeals;  Notice  of  appeal; 
docketing. 

(a)  Filing  appeals.  (1)  An  appeal  is 
commenced  by  filing  a  notice  of  appeal 
with  the  Board,  or  by  submitting  a  notice 
of  appeal  to  the  contracting  officer  or  to 
the  head  of  the  contracting  agency. 

(2)  An  appeal  from  a  decision  of  a 
contracting  officer  shall  be  filed  no  later 
than  90  days  after  the  date  the  appellant 
receives  that  decision. 

(3)  An  appeal  may  be  filed  with  the 
Board  should  the  contracting  officer  fail 
or  refuse  to  issue  a  timely  decision  on  a 
claim  submitted  in  writing. 

(4)  A  contractor  may  file  with  the 
Board  a  petition  that  the  Board  direct  a 
contracting  officer  to  issue  a  written 
decision  on  a  claim. 

(b)  Notice  of  appeal.  (1)  A  notice  of 
appeal  or  petition  under  subparagraph 


(a)(4)  of  this  rule  shall  be  in  writing  and 
should  be  signed  by  the  appellant  or  by 
the  appellant's  attorney  or  authorized 
representative.  If  the  appeal  is  from  a 
contracting  officer's  decision,  the  notice 
of  appeal  should  describe  the  decision 
in  enough  detail  to  enable  the  Board  to 
differentiate  that  decision  from  any 
other;  the  contractor  can  satisfy  this 
requirement  by  attaching  a  copy  of  the 
contracting  officer's  decision  to  the 
notice  of  appeal.  If  an  appeal  is  taken, 
pursuant  to  subparagraph  (a)(3)  of  this 
rule,  from  the  failure  of  a  contracting 
officer  to  issue  a  decision,  or  if  a  petition 
is  filed  with  the  Board,  pursuant  to 
subparagraph  (a)(4)  of  this  rule, 
requesting  that  the  Board  direct  a 
contracting  officer  to  issue  a  decision, 
the  notice  of  appeal  or  petition  should 
describe  in  detail  the  claim  that  the 
contracting  officer  has  failed  to  decide; 
the  contractor  can  satisfy  this 
requirement  by  attaching  a  copy  of  the 
written  claim  submission  to  the  notice  of 
appeal  or  petition. 

(2)  A  written  notice  in  any  form, 
including  the  one  specified  in  the 
Appendix  to  these  rules,  is  sufficient  to 
initiate  an  appeal.  The  notice  of  appeal, 
or  a  petition  pursuant  to  subparagraph 
{a)(4)  of  this  rule,  should  include  the 
following  information:  (A)  the  number 
and  date  of  the  contract;  (B)  the  name  of 
the  agency  and  the  component  thereof 
against  which  the  claim  has  been 
asserted;  (C)  the  name  of  the  contracting 
officer  whose  decision  or  failure  to 
decide  is  appealed  and  the  date  of  the 
decision,  if  any;  (D)  a  brief  account  of 
the  circumstances  giving  rise  to  the 
appeal;  and  (E)  an  estimate  of  the 
amount  of  money  in  controversy,  if  any 
and  if  known. 

(3)  The  appellant  should  send  a  copy 
of  the  notice  of  appeal  or  petition  to  the 
contracting  officer  whose  decision  is 
appealed  or,  if  there  has  been  no 
decision,  to  the  contracting  officer 
before  whom  the  appellant's  claim  is 
pending. 

(c)  Notice  of  docketing.  Notices  of 
appeal  and  petitions  filed  pursuant  to 
subparagraph  (a)(4)  of  this  rule  will  be 
docketed  by  the  Office  of  the  Clerk  of 
the  Board,  and  a  written  notice  of 
docketing  %vill  be  sent  promptly  to  both 
parties.  The  notice  of  docketing  may 
include  orders  and  directions  to  the 
parties. 

Rule  6.  Appearances:  notices  of 
appearance. 

(a)  Appearances  before  the  Board.  (1) 
Appellant.  The  party  filing  an  appeal 
shall  be  known  as  the  appellant.  Any 
appellant  may  appear  before  the  Board 
by  an  attorney  at  law  licensed  to 
practice  in  a  state,  commonwealth,  or 


territory  of  the  United  States,  in  the 
District  of  Columbia,  or  in  a  foreign 
country.  Alternatively,  an  individual 
appellant  may  appear  in  his  own  behalf; 
a  corporation,  trust,  or  association  may 
appear  by  one  of  its  officers  or  by  any 
other  authorized  representative;  and  a 
partnership  may  appear  by  one  of  its 
members  or  by  any  other  authorized 
representative. 

(2)  Respondent.  The  Government 
agency  whose  decision  is  being 
appealed  shall  be  known  as  the 
respondent.  The  respondent  may  appear 
before  the  Board  by  an  attorney  at  law 
licensed  to  practice  in  a  state, 
commonwealth,  or  territory  of  the 
United  States,  in  the  District  of 
Columbia,  or  in  a  foreign  country. 
Alternatively,  the  respondent  may 
appear  by  the  contracting  officer  or  by 
the  contracting  officer's  authorized 
representative. 

(b)  Notice  of  appearance.  Unless  a 
notice  of  appearance  is  filed  by  some 
other  person,  the  person  signing  the 
notice  of  appeal  shall  be  deemed  to 
have  appeared  on  behalf  of  the 
appellant,  and  the  head  of  the 
respondent  agency's  litigation  office 
shall  be  deemed  to  have  appeared  on 
behalf  of  the  respondent.  A  notice  of 
appearance  in  the  form  specified  in  the 
Appendix  to  these  rule  is  sufficient. 

Rule  7.  Pleadings. 

(a)  Pleadings  required  and  permitted. 
Except  as  the  Board  may  otherwise 
order,  the  Board  requires  the  submission 
of  a  complaint  and  an  answer.  In 
appropriate  circumstances,  the  Board 
may  order  or  permit  a  reply  to  an 
answer. 

(b)  Complaint  No  later  than  30  days 
after  the  docketing  of  the  appeal,  ttie 
appellant  shall  file  with  the  Board  a 
complaint  setting  forth  its  claim  or 
claims  in  simple,  concise,  and  direct 
terms.  The  complaint  should  set  forth 
the  factual  basis  of  the  claim  or  claims. 
with  appropriate  reference  to  the 
contract  provisions,  and  should  state  the 
amount  in  controversy,  or  an  estimate 
thereof,  if  any  and  if  known.  No 
particular  form  is  prescibed  for  a 
complaint,  and  the  Board  may  designate 
the  notice  of  appeal,  a  claim  submission, 
or  any  other  document  as  the  complaint, 
either  on  its  own  initiative  or  on  request 
of  the  appellant. 

(c)  Answer.  No  later  than  30  days 
after  the  filing  of  the  complaint  or  of  the 
Board's  designation  of  a  complaint,  the 
respondent  shall  file  with  the  Board  an 
answer  setting  forth  simple,  concise,  and 
direct  statements  of  its  defenses  to  the 
claim  or  claims  asserted  in  the 
complaint  as  well  as  any  affirmative 
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defenses  it  chooses  to  assert.  In  lieu  of 
answering,  the  respondent  may  file  a 
dispositive  motion  of  one  of  the  sorts 
enumerated  in  Rule  8(c)  or  a  motion  for 
a  more  definite  statement;  if  such  a 
motion  is  filed  and  is  denied  by  the 
Board  in  whole  or  in  part,  the 
respondent  shall  file  its  answer  no  later 
than  30  days  after  the  Boards  ruling  on 
the  motion.  If  no  answer  or  motion  is 
timely  filed,  the  Board  may  enter  a 
general  denial,  in  which  case  the 
respondent  may  thereafter  amend  the 
answer  to  assert  affirmative  defenses 
only  by  leave  of  the  Board  and  as 
otherwise  prescribed  by  subparagraph 
(f)  of  this  rule.  The  Board  will  inform  the 
parties  when  it  enters  a  general  denial 
on  behalf  of  the  respondent. 

(d)  Reply  to  an  answer.  If  the  Board 
orders  or  permits  a  reply  to  an  answer, 
it  shall  be  filed  as  directed  by  the  Board. 

(e)  Modifications  to  requirement  for 
pleadings.  If  the  appellant  has  elected 
the  small  claims  procedure  provided  by 
Rule  13  or  the  accelerated  procedure 
provided  by  Rule  14.  the  submission  of 
pleadings  shall  be  governed  by  the 
applicable  rule. 

(f)  Amendment  of  pleadings.  Each 
party  may  amend  its  pleadings  once 
without  leave  of  the  Board  at  any  time 
before  a  responsive  pleading  is  filed;  if 
the  pleading  is  one  to  which  no 
responsive  pleading  is  permitted,  such 
amendment  may  be  made  at  any  time 
within  20  days  after  it  is  served,  or,  in 
small  claims  proceedings  under  Rule  13, 
within  10  days  after  it  is  served.  The 
Board  may  permit  either  party  to  amend 
its  pleadings  further  on  conditions  fair  to 
both  parties.  If  a  response  to  the 
unamended  pleading  was  required  by 
these  rules  or  by  an  order  of  the  Board, 

a  response  to  the  amended  pleading 
shall  be  filed  no  later  than  30  days  after 
the  filing  of  the  amended  pleading,  or,  in 
small  claims  proceedings,  no  later  than 
15  days  after  the  filing  of  the  amended 
pleading.  Rule  12(e)  concerns 
amendments  to  pleadings  to  conform  to 
the  evidence. 
Rule  8.  Motions. 

(a)  How  motions  are  made.  Motions 
may  be  oral  or  written.  A  written  motion 
shall  indicate  the  relief  or  order  sought 
and,  either  in  the  text  of  the  motion  or  in 
an  accompanying  legal  memorandum, 
the  grounds  therefor.  Rule  25  prescribes 
the  form  and  content  of  legal 
memoranda.  Oral  motions  shall  be  made 
on  the  record  and  in  the  presence  of  the 
other  party. 

(b)  When  motions  may  be  made.  A 
motion  filed  in  lieu  of  an  answer 
pursuant  to  Rule  7(c)  shall  be  filed  no 
later  than  when  the  answer  is  required 
to  be  filed.  Any  other  dispositive  motion 


shall  be  made  as  soon  as  the  grounds 
therefor  are  known.  Any  other  motion 
shall  be  made  promptly  or  as  required 
by  these  rules. 

(c)  Dispositive  motions.  The  following 
dispositive  motions  may  properly  be 
made  before  the  Board: 

(1)  Motions  to  dismiss  for  lack  of 
jurisdiction  or  for  failure  to  state  a  claim 
upon  which  relief  can  be  granted; 

(2)  Motions  to  dismiss  for  failure  to 
prosecute: 

(3)  Motions  for  summary  relief 
(analogous  to  summary  judgment); 

(4)  Any  other  motion  to  dismiss  with 
prejudice. 

(d)  Other  motions.  Other  motions  may 
be  made  in  good  faith  and  in  proper 
form. 

(e)  Jurisdictional  questions.  The  Board 
may  at  any  time  consider  the  issue  of  its 
jurisdiction  to  decide  an  appeal.  When 
all  facts  touching  upon  the  Board's 
jurisdiction  are  not  of  record,  decision  of 
a  jurisdictional  question  may  be 
deferred  pending  hearing  on  the  merits 
or  the  filing  of  record  submissions. 

(f)  Procedure.  A  party  may  respond  to 
a  written  motion  other  than  a  motion 
pursuant  to  Rule  31.  32,  or  33  at  any  time 
within  20  days  after  the  filing  of  the 
motion.  Responses  to  motions  pursuant 
to  Rule  31,  32,  or  33  may  be  made  only 
as  permitted  or  directed  by  the  Board. 
The  Board  may  permit  hearing  or  oral 
argument  on  written  motions  and  may 
require  additional  submissions  from 
either  or  both  of  the  parties.  Procedure 
on  oral  motions  made  at  hearing  shall  be 
determined  as  necessary  in  the  course  of 
their  consideration. 

(g)  Effect  of  pending  motion.  Except  as 
these  rules  provide  or  the  Board  may 
order,  a  pending  motion  shall  not  excuse 
the  parties  from  proceeding  with  the 
appeal  in  accordance  with  these  rules 
and  the  orders  and  directions  of  the 
Board.  If  a  motion  is  initially  filed  in  lieu 
of  an  answer,  the'answer  will  be  due  as 
prescribed  by  Rule  7(c). 

Rule  9.  Election  of  hearing  or  record 
submission. 
Each  party  shall  inform  the  Board,  in 
writing,  whether  it  elects  a  hearing  or 
submission  of  its  case  on  the  record 
pursuant  to  Rule  11.  Such  an  election 
may  be  filed  at  any  time  unless  a  time 
for  filing  is  prescribed  by  the  Board  or 
by  Rule  13  (small  claims  procedure)  or 
Rule  14  (accelerated  procedure).  A  party 
electing  to  submit  its  case  on  the  record 
pursuant  to  Rule  11  may  also  elect  to 
appear  at  a  hearing  solely  to  cross- 
examine  any  witness  presented  by  the 
opposing  party,  provided  that  the  Board 
is  informed  of  that  party's  intention 
within  10  days  of  its  receipt  of  notice  of 
the  election  of  hearing  by  the  opposing 


party.  If  a  hearing  is  elected,  the  election 
should  state  where  and  when  the 
electing  party  desires  the  hearing  to  be 
held  and  should  explain  the  reasons  for 
its  choices  if  they  are  not  apparent.  A 
hearing  will  be  held  if  one  or  both  of  the 
parties  elects  one.  If  a  party's  decision 
whether  to  elect  a  hearing  is  dependent 
upon  the  intentions  of  the  other  party,  it 
shall  consult  with  the  other  party  before 
filing  its  election.  If  there  is  to  be  a 
hearing,  it  will  be  held  at  a  time  and 
place  prescribed  by  the  Board  after 
consultation  with  the  party  or  parties 
electing  the  hearing.  The  record 
submissions  from  a  party  that  has 
elected  to  submit  on  the  record  shall  be 
due  as  provided  in  Rule  11. 

Rule  10.  Conferences;  conference 
memorandum;  prehearing  order; 
sanctions;  prehearing  and 
presubmission  briefs. 

(a)  Conferences.  The  Board  may 
convene  the  parties  in  conference,  either 
by  telephone  or  in  person,  for  any 
purpose.  The  conference  may  be 
stenographically  or  electronically 
recorded.  Matters  to  be  considered  and 
actions  to  be  taken  at  a  conference  may 
include: 

(1)  Simplifying,  clarifying,  or  severing 
the  issues; 

(2)  Stipulations,  admissions, 
agreements,  and  rulings  to  govern  the 
admissibility  of  evidence,  understanding 
on  matters  already  of  record,  or  other 
similar  means  of  avoiding  unnecessary 
proof; 

(3)  Plans,  schedules,  and  ruUngs  to 
faciUtate  discovery; 

(4)  Limiting  the  number  of  witnesses 
and  other  means  of  avoiding  cumulative 
evidence; 

(5)  Stipulations  or  agreements 
disposing  of  matters  in  dispute:  or 

(6)  Any  other  matter  that  may  aid  in 
the  disposition  of  the  appeal. 

(b)  Conference  memorandum.  The 
Board  may  prepare  a  memorandum  of 
the  results  of  a  conference,  including 
any  rulings  or  orders,  and  place  such 
memorandum  in  the  record  of  the 
appeal.  A  copy  of  the  memorandum  will 
be  sent  to  each  party,  and  each  party 
shall  have  7  days  from  receiving  the 
memorandum  to  object  to  the  substance 
of  it. 

(c)  Prehearing  order  The  Board  may 
issue  a  prehearing  or  presubmission 
order  to  govern  the  proceedings  in  an 
appeal. 

(d)  Sanctions.  When  the  Board  has 
issued  written  directions  or  orders  to 
one  or  both  of  the  parties,  whether  on  its 
own  initiative  or  following  a  prehearing 
or  presubmission  conference,  and  either 
party  fails  to  comply,  the  Board  may 
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make  such  orders  with  regard  to  the 
failure  as  are  just,  including  the 
following: 

(1)  Ordering  that  the  facta  pertaining 
to  the  matter  in  default  shall  be  taken  to 
be  established  for  the  purpose  of  the 
appeal  in  accordance  with  the 
contention  of  the  party  submitting 
documents  or  requests  for  admissions; 

(2)  Declaring  a  waiver  of  challenge  of 
the  accuracy  of  any  statement  or 
schedule  of  items  and  figures  involved: 

(3)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses; 

(4)  Prohibiting  the  disobedient  party 
from  introducing  in  evidence  designated 
documents  or  items  of  testimony:  or 

(5)  Dismissing  the  appeal  or  any  part 
thereof. 

(e)  Prehearing  or presubmission 
briefs.  At  any  time  prior  to  hearing  or  to 
the  date  by  which  first  record 
submissions  are  due,  a  party  may.  by 
leave  of  the  Board,  file  a  prehearing  or 
presubmisson  brief. 

Rule  11.  Submissionon  the  record 
without  a  hearing. 

(a)  Submission  on  the  record.  A  party 
may  elect  to  submit  its  case  on  the 
record  without  a  hearing.  A  party 
submitting  its  case  on  the  record  may 
mclude  in  its  written  record  submission 
or  submissions: 

(1)  Any  relevant  documents  or  other 
tangible  things  it  wishes  the  Board  to 
admit  into  evidence; 

(2)  Affidavits,  depositions,  and  other 
discovery  materials  that  set  forth 
relevant  evidence;  and 

(3)  A  brief  or  memorandum  of  law. 
The  Board  may  require  the  submission 
of  additional  evidence  or  briefs  and  may 
order  oral  argument  in  an  appeal 
submitted  on  the  record. 

(b)  Time  for  submission.  (1)  If  both 
parties  have  elected  to  submit  their  case 
on  the  reconi,  the  Board  will  issue  an 
order  prescribing  the  time  for  initial  and. 
if  appropriate,  reply  record  submissions. 

(2)  If  one  party  has  elected  a  hearing 
and  the  other  party  has  elected  to 
submit  its  case  on  the  record,  the  party 
submitting  in  the  record  shall  make  its 
initial  submission  no  later  than 
commencement  of  the  hearing  or  at  an 
earlier  date  if  the  Board  so  orders,  and  a 
further  submission  in  the  form  of  a  brief 
at  the  time  when  the  party's  posthearing 
brief  is  due.  The  Board  will  accept  a 
further  record  submission  in  the  form  of 
a  reply  brief  if  the  party  that  attended 
the  hearing  is  permitted  to  submit  a 
reply  brief;  such  a  record  submission 
will  be  due  at  the  S£une  time  as  the  reply 
brief  of  the  party  that  attended  the 
hearing.  Submission  and  service  of 


record  submissions  in  the  form  of  briefs 
are  governed  by  Rule  25. 

(c)  Objections  to  evidence.  Objections 
to  evidence  in  a  record  submission  may 
be  made  at  any  time  within  10  days  after 
the  filing  of  the  submission.  Replies  to 
such  objections,  if  any,  may  be  made 
within  10  days  after  the  filing  of  the 
objection.  The  Board  may  rule  on  such 
objections  in  its  opinion  deciding  the 
merits  of  the  appeal. 

Rule  12.  Record  of  Board  proceedings. 

(a)  Composition  of  the  record  for 
decision.  The  record  upon  which  any 
decision  of  the  Board  will  be  rendered 
consists  of: 

(1)  The  notice  of  appeal; 

(2)  Appeal  file  exhibits  other  than 
those  as  to  which  an  objection  has  been 
sustained; 

(3)  Hearing  exhibits  other  than  those 
as  to  which  an  objection  has  been 
sustained: 

(4)  Pleadings; 

(5)  Motions  and  responses  thereto; 

(6)  Memoranda,  orders,  rulings,  and 
directions  to  the  parties  issued  by  the 
Board: 

(7)  Documents  and  other  tangible 
things  admitted  in  evidence  by  the 
Board: 

(8)  Written  transcripts  or  electronic 
recordings  of  proceedings; 

(9)  Stipulations  and  admissions  by  the 
parties; 

(10)  Depositions,  or  parts  thereof 
received  in  evidence; 

(11)  Written  interrogatories  and 
responses  received  in  evidence; 

(12)  Briefs  and  memoranda  of  law; 
and 

(14)  Anything  else  that  the  Board  may 
designate  part  of  the  record. 
All  other  papers  and  documents  in  an 
appeal  are  part  of  the  administrative 
record  of  the  proceedings  in  an  appeal. 
The  administrative  record  shall  include 
appeal  file  and  hearing  exhibits  offered 
but  not  received  in  evidence;  it  may  also 
include  correspondence  with  and 
between  the  parties,  and  depositions, 
interrogatories,  offers  of  proof  contained 
in  the  transcript,  and  other  documents 
that  are  not  part  of  the  record  for  the 
purpose  of  any  decision  by  the  Board. 

(b)  Time  for  entry  into  the  record. 
Except  as  the  Board  may  otherwise 
order,  nothing  other  than  posthearing 
briefs  will  be  received  into  the  record 
after  a  hearing  is  completed.  In  cases 
submitted  on  the  record  without  a 
hearing,  nothing  will  be  received  into 
the  record  after  the  time  for  filing  of  the 
last  record  submission.  Briefs  will  be 
due  as  provided  in  Rule  25(b). 

(c)  Closing  of  the  record.  Except  as 
the  Board  may  otherwise  order,  no  proof 
shall  be  received  in  evidence  after  a 


hearing  is  completed  or,  in  cases 
submitted  on  the  record  without  a 
hearing,  after  notice  by  the  Board  to  the 
parties  that  the  record  is  closed  and  that 
the  case  is  ready  for  decision. 

(d)  Notice  that  the  appeal  is  ready  for 
decision.  The  Board  will  give  written 
notice  to  the  parties  when  the  record  is 
closed  and  the  case  is  ready  for 
decision. 

(e)  Amendments  to  conform  to  the 
evidence.  When  issues  within  the  proper 
scope  of  an  appeal,  but  not  raised  in  the 
pleadings,  have  been  raised  without 
objection  or  with  permission  of  the 
Board  at  a  hearing  (see  Rule  21(h))  or  in 
record  submissions,  they  shall  be 
treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings.  The  Board 
may  formally  amend  the  pleadings  to 
conform  to  the  proof  or  may  order  that 
the  record  be  deemed  to  contain 
pleadings  so  amended. 

(f)  Enlargement  of  the  record.  The 
Board  may  at  any  time  require  or  permit 
enlargement  of  the  record  with 
additional  evidence  and  briefs.  It  may 
reopen  the  record  to  receive  additional 
evidence  and  oral  argument  at  a 
hearing. 

(g)  Inspection  of  the  record  of 
proceedings;  release  of  any  paper, 
document,  or  tangible  thing  prohibited. 
Except  for  any  part  thereof  that  is 
subject  to  a  protective  order,  the  record 
of  proceedings  in  an  appeal  shall  be 
made  available  for  inspection  by  any 
person  at  the  office  of  the  Board  during 
the  Board's  normal  working  hours. 
Except  as  provided  in  Rule  23(c),  no 
paper,  document,  or  tangible  thing 
which  is  part  of  the  record  of 
proceedings  in  an  appeal  may  be 
released  from  the  offices  of  the  Board. 
Copies  may  be  obtained  by  any  person 
as  provided  in  Rule  37. 

(h)  Submissions  in  camera.  (1)  A  party 
may  by  motion  request  that  the  Board 
receive  and  hold  in  camera  documents 
that  the  party  contends  are  privileged  or 
confidential.  The  documents  that  are  the 
subject  of  the  motion  shall  be  attached 
to  the  motion.  If  the  Board  denies  the 
motion,  the  documents  will  be  returned 
to  the  moving  party.  If  the  Board  grants 
the  motion,  the  documents  will  be  held 
in  camera  and  will  be  part  of  the  record 
of  the  appeal. 

(2)  The  Board  may  at  any  time 
determine  that  documents  in  its  files 
should  be  held  in  camera.  If  such  a 
determination  is  made,  both  parties  will 
be  so  notified. 

Rule  13.  Small  claims  procedure. 
(a)  General.  The  small  claims 
procedure  is  available  solely  at  the 
appellant's  election.  This  procedure 
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shortens  the  time  periods  for  and  allows 
the  elimination  of  jnaity  di  the 
procedural  steps  reqiiired  by  these  rules 
80  that  the  Board  may  render  its 
decision,  where  practicable,  within  120 
days  after  thefioard's  receipt  of  the 
election.  Pleadings,  discovery,  and  other 
prehearing  activities  may  be  restricted 
ofeliminated.  An  appellant  may  elect 
the  accelerated  procedure  prescribed  by 
Rule  14.  instead  of  the  small  cleiims 
procedure  prescribed  by  this  rule,  for 
any  appeal  eligible  for  the  small  claims 
procedure. 

(bj  Election  of  the  small  dorms 
procedure.  In  any  appeal  in  which  the 
amount  in  controversy  is  $10,000  or  less, 
the  appellant  may  elect  the  small  claims 
procedure.  Except  as  the  Board  may 
otherwise  order,  such  an  election  shall 
be  made  by  written  notice  filed  with  the 
Board  no  later  than  30  days  after  filing 
of  the  notice  of  docketing.  A  late 
election  may  be  made  only  by  leave  of 
the  Board. 

(c)  Proceedings  in  small  claims.  The 
Board  may  establish  an  expedited 
schedule  for  the  proceedings  other  than 
that  prescribed  in  subparagraphs  (1) 
through  (6)  of  this  paragraph  (c).  The 
Board  will  ordinarily  conduct  a 
prehearing  or  presubmission  conference 
pursuant  to  Rule  10  for  this  purpose. 
Except  as  the  Board  may  otherwise 
order,  the  parties  shall  proceed  in  small 
claims  appe&ls  as  follows: 

(1)  The  respondent's  appeal  file 
exhibits  shall  be  filed  either  as 
prescribed  by  Rule  4(a)  or  no  later  than 
15  days  after  the  filing  of  the  appellant's 
notice  of  election,  whichever  first 
occurs. 

(2)  If  the  Board  permits  the  filing  of  a 
complaint  it  shall  be  filed  either  as 
prescribed  by  Rule  7{h)  or  no  later  than 
15  days  after  filing  of  the  appellant's 
notice  of  election,  whichever  first 
occurs. 

(3)  The  appellant's  appeal  file  exhibits 
shall  be  filed  no  later  than  10  days  after 
the  filing  of  the  respondent's  appeal  file 
exhibits. 

(4)  If  the  Board  has  permitted  the 
filing  of  a  complaint  the  answer  shall  be 
filed  no  later  than  10  days  after  the  filing 
of  the  complaint. 

(5)  The  election  of  each  party 
prescribed  by  Rule  9  shall  be  filed  no 
later  than  30  days  after  the  filing  of  the 
appellant's  election  of  the  small  claims 
procedure. 

(6)  If  the  Board  permits  discovery,  it 
shall  be  concluded  no  later  than  10  days 
prior  to  the  hearing  date  or,  if  both 
parties  have  elected  to  submit  on  the 
record  pursuant  to  Rule  11,  no  later  than 
10  days  prior  to  the  date  prescribed  by 
the  Board  for  first  record  submissions 
under  Rule  11(b). 


(d)  Decisions  under  the  smali  claims 
procedure.  (1)  Written  decisions  may  be 
rendered  by  a  single  administrative 
judge  and  will  be  summary  in  form.  If 
there  is  a  hearii^g.  the  Board  may.  at  the 
conclusion  of  the  hearii;g,  render  a 
summary  oral  opinioa  deciding  the 
appeal.  Any  such  oral  opinion  will  be 
reduced  to  writing,  and  copies  will  be 
given  to  both  parties  for  record  and 
payment  purposes  and  to  establish  a 
date  ioT  commencement  of  the  period  for 
filing  a  motion  pursuant  to  Rule  32  or  33. 

(2)  In  the  absence  of  fraud,  a  decision 
under  the  small  claims  procedure  is  final 
and  conclusive  and  may  not  be 
appealed  or  set  aside.  Such  decisions 
shall  have  no  value  as  precedent. 

(e)  Motions  pursuant  to  Rules  31,  32. 
and  33.  A  motion  pursuant  to  Rule  31.  32, 
or  33  may  be  filed  in  an  appeal  decided 
under  the  small  claims  procedure. 
Ordinarily,  such  a  motion  will  be 
decided  by  the  administrative  judge  who 
decided  the  appeal  or  by  one  other 
administrative  judge  of  the  Board. 

Rule  14.  Accelerated  procedure. 

(a)  General.  The  accelerated 
procedure  is  available  solely  at  the 
appellant's  election.  This  procedure 
shortens  the  time  periods  for  many  of 
the  procedural  steps  required  by  these 
rules  so  that  the  Board  may  render  its 
decision,  where  practicable,  within  180 
days  after  the  Board's  receipt  of  the 
election.  An  appellant  may  elect  the 
accelerated  procedure  prescribed  by  this 
rule,  instead  of  the  small  claims 
procedure  prescribed  by  Rule  13,  for  any 
appeal  eligible  for  the  small  claims 
procedure. In  cases  proceeding  under 
the  accelerated  procedure,  the  parties 
are  encouraged,  to  the  extent  possible 
consistent  with  adequate  presentation  of 
their  factual  and  legal  positions,  to 
waive  pleadings,  discovery,  and  briefs. 

(b)  Election  of  the  accelerated 
procedure.  In  any  appeal  in  which  the 
amount  in  controversy  is  $50,000  or  less, 
the  appellant  may  elect  the  accelerated 
procedure.  Except  as  the  Board  may 
otherwise  order,  such  an  election  shall 
be  made  by  written  notice  filed  with  the 
Board  no  later  than  30  days  after  the 
date  the  appellant  receives  the  Board's 
notice  of  docketing.  A  late  election  may 
be  made  only  by  leave  of  the  Board. 

(c)  Proceedings  in  accelerated 
appeals.  The  Board  may  establish  an 
expedited  schedule  for  the  proceedings 
other  than  that  prescribed  in 
subparagraphs  (1)  through  (6)  of  this 
paragraph  (c).  The  Board  will  ordinarily 
conduct  a  prehearing  or  presubmission 
conference  pursuant  to  Rule  10  for  this 
purpose.  Except  as  the  Board  may 
otherwise  order,  the  parties  shall 


proceed  in  Aocalerated  appoal*  as 
follows: 

ll)  The  xeapoaitmi's  appeal  £k 
exhibits  shall  i>e  ffled  as  presctibed  by 
Rule  M»i. 

(2)  The  conqilaint  shall  be  filed  as 
prescribed  by  iUile  7(b). 

(3)  Ihe  Sf^wilant's  appeal  file  exhibas 
shall  be  filed  no  later  than  30  days  after 
the  filiog  of  the  respondent's  appeal  file 
exhibits. 

(4)  The  answer  shall  be  filed  no  later 
than  20  days  after  the  filing  of  the 
coBipIaint. 

(5)  The  election  of  each  party 
prescribed  by  Rule  9  shall  be  filed  no 
later  dian  60  days  after  the  filing  of  the 
appellant's  election  of  the  accelerated 
procedure. 

(e)  All  discovery  shall  be  concluded 
no  later  than  20  days  prior  to  the  hearing 
date  or.  if  neither  party  has  elected  a 
hearing,  no  later  than  20  dajrs  prior  to 
the  date  prescribed  by  the  Board  for  first 
record  submissions  under  Rule  11. 

(d)  Decisions  under  the  accelerated 
procedure.  Decisions  will  be  written  and 
may  be  rendered  by  a  single 
administrative  judge  with  Ae 
concurrence  of  one  other  administrative 
judge.  In  the  event  the  two^ 
administrative  Judges  disagree,  the  chief 
administrative  judge  will  designate  a 
third  administrative  judge  to  participate 
in  the  decision. 

(e)  Motions  pursuant  to  Rules  31,  3Z 
and  33.  A  motion  pursuant  to  Rule  31,  32, 
or  33  may  be  filed  in  an  appeal  decided 
under  the  accelerated  procedure. 

Rule  15.  General  provisions  governing 
discovery. 

(a)  Discovery  methods.  The  parties 
may  obtain  discovery  by  one  or  more  of 
the  following  methods: 

(1)  Depositions  upon  oral  examination 
or  written  questions: 

(2)  Written  interrogatories; 

(3)  Requests  for  production  of 
documents  or  other  tangible  things:  and 

(4)  Requests  for  admissions. 

Unless  otherwise  ordered  by  the  Board 
or  provided  by  these  rules,  the 
frequency  of  use  of  these  methods  is  not 
limited. 

(b)  Scope  of  discovery.  Except  as 
otherwise  limited  by  order  of  the  Board 
in  accordance  with  these  rules,  the 
parties  may  obtain  discovery  regarding 
any  matter,  not  privileged,  which  is 
relevant  to  the  subject  matter  involved 
in  the  pending  appeal,  whether  it  relates 
to  the  claim  or  defense  of  a  party, 
including  the  existence,  description, 
nature,  custody,  condition,  and  location 
of  any  books,  documents,  or  other 
tangible  things,  and  the  identity  and 
location  of  persons  having  knowledge  of 
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any  discoverable  matter.  It  is  not  a 
ground  for  objection  that  the 
information  sought  will  be  inadmissible 
if  the  information  sought  appears 
reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence. 

(c)  Voluntary  discovery.  The  parties 
are  encouraged  to  engage  in  voluntary 
discovery.  The  parties  may  by 
stipulation  agree  to  the  methods  and 
procedures  to  be  used  in  discovery 
except  that  agreements  affecting  die 
time  provided  in  Rule  17  for  responses 
to  requests  for  discovery  may  be  made 
only  with  the  approval  of  the  Board. 

(d)  Discovery  conference.  At  any  time 
after  an  appeal  has  been  filed,  upon 
application  of  a  party  or  on  its  own 
initiative,  the  Board  may  hold  an 
informal  meeting  or  telephone 
conference  with  the  parties  to  identify 
the  issues  br  discovery  purposes; 
establish  a  plan  and  schedule  for 
discovery;  set  limitations  on  discovery, 
if  any;  and  determine  such  other  matters 
as  are  necessary  for  the  proper 
management  of  discovery.  The  Board 
may  include  in  the  conference  such 
other  matters  as  it  deems  appropriate  in 
accordance  with  Rule  10. 

(e)  Protective  orders.  In  connection 
with  any  discovery  procedure,  the  Board 
may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  and 
place,  or  that  the  scope  of  discovery  be 
limited  to  certain  matters; 

(3)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  Board; 

(4)  That  confidential  information  not 
be  disclosed  or  that  it  be  disclosed  only 
in  a  designated  way;  and 

(5)  Such  other  matters  as  justice  may 
require. 

(f)  Failure  to  make  or  cooperate  in 
discovery:  sanctions.  (1)  A  party  may 
apply  to  the  Board  for  an  order 
compelling  discovery  when  a  party 
refuses  or  obstructs  discovery.  If  a 
motion  to  compel  discovery  is  denied  in 
whole  or  in  part  the  Board  may  make  a 
protective  order  of  the  type  listed  in 
paragraph  (e)  of  this  rule. 

(2)  When  the  Board  has  entered  an 
order  to  provide  or  permit  discovery, 
and  there  is  a  failure  to  comply  with  that 
order,  the  Board  may  make  such  orders 
with  regard  to  the  failing  as  are  just, 
including  the  following: 

(A)  An  order  that  designated  facts 
shall  be  taken  to  be  established  for 
purposes  of  the  appeal  in  accordance 


with  the  claim  of  the  party  obtaining 
that  order 

(B)  An  order  refusing  to  permit  the 
disobedient  party  to  support  or  to 
oppose  designated  claims  or  defenses, 
or  prohibiting  it  from  introducing 
designated  matters  in  evidence;  and 

(C)  An  order  striking  out  pleadings  or 
parts  thereof,  or  staying  further 
proceedings  until  the  order  is  obeyed. 

(g)  Subpoenas.  A  party  may  request 
the  issuance  of  a  subpoena  in  aid  of 
discovery  under  the  provisions  of  Rule 
20. 

Rule  16.  Depositions. 

(a)  When  depositions  way  be  taken. 
After  an  appeal  has  been  filed,  the 
parties  may  mutually  agree  to,  or,  upon 
application  of  a  party,  the  Board  may 
order,  the  taking  of  testimony  of  any 
person  by  deposition  upon  oral 
examination  or  written  questions  before 
an  officer  authorized  to  administer  oaths 
at  the  place  of  examination.  Attendance 
of  witnesses  may  be  compelled  by 
subpoena  as  provided  in  Rule  20.  and 
the  Board  may  upon  motion  order  that 
the  testimony  at  a  deposition  be 
recorded  by  other  than  stenographic 
means,  in  which  event  the  order  may 
designate  the  manner  of  recording, 
preserving,  and  filing  the  deposition  and 
may  include  other  provisions  to  assure 
that  the  recorded  testimony  will  be 
accurate  and  trustworthy.  If  the  order  is 
made,  a  party  may.  nevertheless, 
arrange  to  have  a  stenographic 
transcription  made  at  its  own  expense. 

(b)  Depositions:  time;  place:  manner 
of  taking.  The  time,  place,  and  maimer 
of  taking  depositions,  including  the 
taking  of  depositions  by  telephone,  shall 
be  as  agreed  upon  by  the  parties  or, 
failing  such  agreement,  as  ordered  by 
the  Board.  A  deposition  taken  by 
telephone  is  taken  at  the  place  where 
the  deponent  is  to  answer  questions 
propounded  to  him. 

(c)  Use  of  depositions.  At  a  hearing  on 
the  merits  or  upon  a  motion  or 
interlocutory  proceeding,  any  part  or  all 
of  a  deposition,  so  far  as  admissible  and 
as  though  the  witness  were  then  present 
and  testifying,  may  be  used  against  a 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  thereof,  in  accordance 
with  any  of  the  following  provisions: 

(1)  Any  deposition  may  be  used  by  a 
party  for  the  purpose  of  contradicting  or 
impeaching  the  testimony  of  the 
deponent  as  a  witness. 

(2)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
managing  agent,  or  a  person  designated 
to  testify  on  behalf  of,  a  public  or 
private  corporation,  partnership  or 


association,  or  governmental  agency, 
which  is  a  party,  may  be  used  by  the 
adverse  party  for  any  purpose. 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 

a  party  for  any  purpose  in  its  own  behalf 
if  the  Board  finds  that: 

(A)  The  witness  is  dead;  or 

(B)  The  attendance  of  the  witness  at 
the  place  of  hearing  cannot  be 
reasonably  obtained,  unless  it  appears 
that  the  absence  of  the  witness  was 
procured  by  the  party  offering  the 
deposition;  or 

(C)  The  witness  is  unable  to  attend  or 
testify  because  of  illness,  infirmity,  age. 
or  imprisorunent;  or 

(D)  The  party  offering  the  deposition 
has  been  unable  to  procure  the 
attendance  of  the  witness  by  subpoena; 
or 

(E)  Upon  application  and  notice, 
exceptional  circumstances  exist  which 
make  it  desirable  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimony 
of  witnesses  orally  in  open  hearing,  to 
allow  the  deposition  to  be  used. 

(4)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  the 
adverse  party  may  require  the  offering 
party  to  introduce  any  other  part  which 
in  fairness  ought  to  be  considered  with 
the  part  introduced. 

(d)  Depositions  pending  appeal  from  a 
decision  of  the  Board.  If  an  appeal  has 
been  taken  from  a  decision  of  the  Board, 
or  before  the  taking  of  an  appeal  if  the 
time  therefor  has  not  expired,  the  Board 
may  allow  the  taking  of  depositions  of 
witnesses  to  perpetuate  their  testimony 
for  use  in  the  event  of  further 
proceedings  before  the  Board.  In  such 
case,  the  party  that  desires  to  perpetuate 
testimony  may  make  a  motion  before 
the  Board  for  leave  to  take  the 
depositions  as  if  the  action  was  pending 
before  the  Board.  The  motion  shall 
show: 

(1)  the  names  and  addresses  of  the 
persons  to  be  examined  and  the 
substance  of  the  testimony  which  the 
moving  party  expects  to  elicit  from  each; 
and 

(2)  the  reasons  for  perpetuating  the 
testimony  of  the  persons  named. 

If  the  Board  finds  that  the  perpetuation 
of  testimony  is  proper  to  avoid  a  failure 
or  a  delay  of  justice,  it  may  order  the 
depositions  to  be  taken  and  may  make 
orders  of  the  character  provided  for  in 
Rule  15  and  in  this  rule.  Thereupon,  the 
depositions  may  be  taken  and  used  as 
prescribed  in  these  rules  for  depositions 
taken  in  actions  pending  before  the 
Board.  Upon  request  and  for  good  cause 
shown,  an  administrative  judge  may 
issue  or  obtain  a  subpoena,  in 
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accordance  with  Ihde  20,  for  the  purpose 
of  perpetuating  teBtimony  by  depocition 
during  the  pendency  of  an  appeal  from  a 
Board  decision. 

Rule  17.  Interrogatories  to  parties: 
requests  for  admissions;  requests 
for  production  of  documents. 
After  an  appeal  has  been  filed,  a  party 
may  serve  on  the  other  party  written 
interrogatories,  requests  for  admissions, 
and  requests  for  production  of 
documents. 

(a)  Written  interrogatories.  Written 
interrogatories  shall  be  answered 
separately  in  writing,  signed  under  oath, 
and  answered  or  objected  to  within  30 
days  after  service. 

(b)  Option  to  produce  business 
records.  Where  the  answer  to  an 
interrogatory  may  be  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  which  the  interrogatory 
has  been  served  or  from  an 
examination,  audit,  or  inspection  of  such 
business  records,  including  a 
compilation,  abstract  or  summary 
thereof,  and  the  burden  of  deriving  or 
ascertaining  the  answer  is  substantially 
the  same  for  the  party  serving  the 
interrogatory  as  for  the  party  served,  it 
is  a  sufficient  answer  to  such 
interrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or 
ascertained  and  to  afford  to  the  party 
serving  the  iBterrogatory  reasonable 
opportunity  to  examine,  audit,  or  inspect 
such  records  and  to  make  copies, 
compilations,  abstracts,  or  summaries 
thereof.  Such  specification  shall  be  in 
sufficient  detail  to  permit  the 
interrogating  party  to  locate  and  to 
identify,  as  readily  as  can  the  party 
served,  the  records  from  which  the 
answer  may  be  ascertained. 

(c)  Written  requests  for  admissions.  A 
written  request  for  the  admission  of  the 
truth  of  any  matter,  within  the  proper 
scope  of  discovery,  that  relates  to 
statements  or  opinions  of  fact  or  of  the 
application  of  law  to  fact,  including  the 
genuineness  of  any  docur-,ents.  is  to  be 
answered  in  writing  and  signed  or 
objected  to  within  30  days  after «ervice: 
otherwise,  the  matter  dierein  may  be 
deemed  to  be  admitted.  An  interrogatory 
otherwise  proper  is  not  necessarily 
objectionable  merely  because  an  answer 
to  the  interrogatory  may  involve  an 
opinion  or  contention  that  relates  to  fact 
or  the  application  of  law  to  fact,  but  the 
Board  may  order  that  such  an 
interrogatory  need  not  be  answered 
until  after  designated  discovery  has 
been  completed  or  until  a  prehearing 
conference  has  been  held,  or  some  other 
event  has  occured. 

(d)  Written  requests  for  production  of 
documents.  A  written  request  for  the 


production,  inapectioa,  and  copying  of 
any  documents  and  things  shall  be 
answered  or  objected  to  within  thirty 
days  arter  aenrice. 

(e)  Enlargement  of  time.  Upon  request 
of  either  party,  or  on  its  own  initiative, 
the  Board  may  prescribe  a  period  of 
time  other  than  that  specified  in  this 
rule. 

Rule  IS.  Hearing  examiners. 

(a)  Designation.  In  appropriate  cases 
the  chief  administrative  judge  may 
designate  a  duly  appointed  hearing 
examiner  of  the  Board  to  conduct 
proceedings  in  an  appeal  that  has  beer 
assigned  to  a  panel.  Any  such 
designation  shall  be  by  written  order  of 
the  chief  administrative  judge,  wlio  may 
specify  the  authority  of  the  hearing 
examiner.  A  copy  of  such  designation 
shall  be  sent  to  each  party.  In  the 
absence  of  any  specification  in  the 
order,  and  subject  to  paragraph  (c)  of 
this  rule,  the  authority  of  the  hearing 
exanuner  shall  be  as  set  forth  in 
paragraph  [b)  of  this  rule.  In  no  event 
shall  the  authority  of  the  hearing 
examiner  specified  in  the  order  of 
designation  exceed  that  set  forth  in 
paragraph  (b)  of  this  rule.  Either  party 
may  object  in  writing  to  the  designation 
of  a  hearing  examiner  to  conduct  a 
hearing.  Such  objection  must  be  filed 
with  the  chief  administrative  judge 
within  10  days  of  the  objecting  party's 
receipt  of  notice  of  the  designation.  The 
chief  administrative  judge  will  rule  on 
any  such  objection  within  5  days  of  its 
receipt. 

(b)  Authority.  Subject  to  paragraph  (c) 
of  this  rule  and  Rule  l(d^  a  hearing 
examiner  may  be  given  the  authority, 
with  respeot^o  any  appeal  to  which  the 
hearing  examiner  has  been  designated, 
to: 

(1)  Correspond  with  the  parties  on 
behalf  of  the  Board  with  respect  to  any 
matter  within  the  hearing  examiner's 
authority; 

(2)  Perform  any  act  that  would  be 
within  the  authority  of  a  smgle 
administsative  ^idge  of  the  Beard. 
including  the  following: 

(A)  Establish  the  date  and  place  of 
hearing; 

(E)  Establish  a  schedule  for  record 
submissions  when  at  least  one  of  the 
parties  has  elected  not  to  attend  a 
hearing: 

(C)  Conduct  a  prehearing  or 
presubmission  conference  and  make 
rulings  or  issue  directions  in  the  course 
of  sQch  a  conference: 

(D)  Conduct  a  hearing  and  make 
rulings  in  the  course  of  that  hearing:  and 

(E)  Make  other  rulings  that  do  not 
relate  to  dispositive  matters  during  the 
pendency  of  the  appeal; 


(a)  Prepare  maamnmaAed  finrtiiy  of 
fact  and  a  recommended  deciaon  to  be 
proposed  to  the  anaigned  panel  for 
■doptioii  by  tbe  Board. 

{c)  Umitatkna  oa  authority. 
.Notwi^Mlaading  any  other  prarinon  of 
this  rale,  no  hearing  examiner  of  the 
Board  may: 

(1)  Conduct  any  proceediqgs  with 
respect  to  an  appeal  to  which  the 
hearing  examiner  has  not  been 
designated  or  in  oontrawentioo  of  the 
order  deaignating  the  hearing  examiner, 

(2)  Conduct  a  hearing  with  reipaot  to 
an  apfteal  in  wkicb  the  awiiMini  in 
dispute  is  greater  than  $50,000; 

(3)  Take  any  action  that  has  the  effect 
of  an  adjudication  oi  the  appeal  on  fte 
merits; 

(4)  Take  any  action  that  has  the  effect 
of  striking,  dismissing,  or  granting 
partial  summary  judgment  with  respeot 
to  any  claim  or  defense  of  a  party; 

(5j  Sign  a  subpoena;  or 
[6)  Issue  an  oral  decision  at  the 
conclusion  of  a  hearing  under  the  small 
claims  procedure. 

(d)  Amendment  of  rulings.  Upon 
motion  of  either  party,  the  chainnaB  of 
the  panel  to  which  an  appeal  has  been 
assigned  may  amend,  alter,  or  vacate 
any  ruling  made  by  the  hearing 
examiner  prescribed  in  paragraph  fb)  of 
this  rule.  Such  motions  shall  be  filed     • 
within  5  days  after  the  hearing  is 
completed  or,  incases  submitted  on  the 
record,  within  5  days  after  notice  by  the 
Board  to  the  parties  that  the  record  is 
closed. 

Rule  19.  Hearings:  achedaliag;  notice; 
unexcused  atmetuxs. 

(a)  Scheduling  of  hearings.  Hearings 
wiH  be  held  at  the  time  and  place 
ordered  by  the  Board  and  will  be 
scheduled  at  the  discretion  of  the  Board. 
In  echeduling  hearings,  ^  Board  will 
consider  the  requirements  of  these  rules, 
the  need  for  orderly  management  of  the 
Board's  caseload,  and  the  stated  desires 
of  the  parties  as  expressed  in  tfieir 
elections  filed  pursuant  to  Rule  9  or 
otherwise.  The  time  or  place  for  hearing 
may  be  changed  by  the  Board  at  any 
time. 

(b)  Notice  of  hearing.  Notice  of 
hearing  will  be  by  written  order  of  the 
Board.  Notice  of  changes  in  the  hearing 
schedule  wiil  also  be  by  written  order 
when  practicable  but  may  be  oral  in 
exigent  drcumitances.  Except  as  the 
Board  may  otherwise  order,  each  party 
that  plans  to  attend  the  hearing  shall, 
within  10  days  of  race^  of  (1)  a  written 
notice  of  hearing  or  (2)  any  notice  of  a 
change  in  hearing  sdiedule  stating  that 
an  acknowledgment  is  required,  notify 
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the  Board  in  writing  that  it  will  attend 
the  hearing. 

(c)  Unexcused  absence  from  hearing. 
In  the  event  of  the  unexcused  absence  of 
a  party  from  a  hearing,  the  hearing  will 
proceed,  and  the  absent  party  will  be 
deemed  to  have  elected  to  submit  its 
case  on  the  record  pursuant  to  Rule  11. 
Rule  20.  Subpoenas. 

(a)  Voluntary  cooperation  in  lieu  of 
subpoena.  Each  party  is  expected  to: 

(1)  Cooperate  by  making  available 
witnesses  and  evidence  under  its 
control,  when  requested  by  the  other 
party,  without  issuance  of  a  subpoena; 
and 

(2)  Secure  voluntary  attendance  of 
third-party  witnesses  and  production  of 
evidence  by  third  parties,  when 
practicable,  without  issuance  of  a 
subpoena. 

(b)  Subpoenas  in  appeals  governed  by 
the  Contract  Disputes  Act  of  1978.  (1) 
General.  Upon  the  written  request  of 
either  party  filed  with  the  Office  of  the 
Clerk  of  the  Board,  or  on  his  or  her  own 
initiative,  an  administrative  judge  to 
whom  a  case  is  assigned  or  who  is 
otherwise  designated  by  the  chief  judge, 
rr.ay  issue  a  subpoena  that  commands 
the  person  to  whom  it  is  directed  to: 

(A)  Attend  and  give  testimony  at  a 
deposition  in  a  city  or  county  where  that 
person  resides  or  is  employed  or 
transacts  business  in  person  or  at 
another  location  covenient  to  that 
person  that  is  specifically  determined  by 
the  Board; 

(B)  Attend  and  give  testimony  at  a 
hearing;  and 

(C)  Produce  the  books,  papers, 
documents,  and  other  tangible  things 
designated  in  the  subpoena. 

(2)  Request  for  subpoena.  A  request 
for  a  subpoena  shall  state  the 
reasonable  scope  and  general  relevance 
to  the  case  of  the  testimony  and  of  any 
documentary  evidence  sought.  A  request 
for  a  subpoena  shall  be  filed  at  least: 

(A)  15  days  before  a  scheduled 
deposition  where  the  attendance  of  a 
witness  at  a  deposition  is  sought;  and 

(B)  30  days  before  a  scheduled  hearing 
where  the  attendance  of  a  witness  at  a 
hearing  is  sought. 

The  Board  may,  in  its  discretion,  honor 
requests  for  subpoenas  not  made  within 
these  time  limitations. 

(3)  Form:  issuance.  (A)  Every 
subpoena  shall  be  in  the  form  specified 
in  the  Appendix  to  these  rules.  In  issuing 
a  subpoena  to  a  requesting  party,  the 
administrative  judge  shall  sign  the 
subpoena  and  may,  in  his  or  her 
discretion,  enter  the  name  of  the  person 
to  whom  it  is  directed,  but  shall 
otherwise  leave  it  blank.  The  party  to 


whom  the  subpoena  is  issued  shall 
complete  the  subpoena  before  service. 

(B)  if  the  person  subpoenaed  is 
located  in  a  foreign  country,  a  letter 
rogatory  or  a  subpoena  may  be  issued 
and  served  under  the  circumstances  and 
in  the  manner  provided  in  28  U.S.C. 
11^781-784. 

(4)  Service.  (A)  The  party  requesting  a 
subpoena  shall  arrange  for  service. 
Service  shall  be  made  as  soon  as 
practicable  after  the  subpoena  has  been 
issued. 

(B)  A  subpoena  requiring  the 
attendance  of  a  witness  at  a  deposition 
or  hearing  may  be  served  at  any  place. 
A  subpoena  may  be  served  by  a  United 
States  marshal  or  deputy  marshal,  or  by 
any  other  person  who  is  not  a  party  and 
not  less  than  18  years  of  age.  Service  of 
a  subpoena  upon  a  person  named 
therein  shall  be  made  by  personally 
delivering  a  copy  to  that  person  and 
tendering  the  fees  for  one  day's 
attendance  and  the  mileage  allowed  by 
28  U.S.C.  11821  or  other  applicable  law; 
however,  where  the  subpoena  is  issued 
on  behalf  of  the  Government,  money 
payments  need  not  be  tendered  in 
advance  of  attendance. 

(5)  Proof  of  service.  The  person 
serving  the  subpoena  shall  make  proof 
of  service  thereof  to  the  Board  prom.ptly 
and  in  any  event  before  the  date  on 
which  the  person  served  must  respond 
to  the  subpoena.  Proof  of  service  shall 
be  made  by  completing  and  executing 
and  submitting  to  the  Board  the  "Return 
on  Service"  portion  of  a  duplicate  copy 
of  the  subpoena  issued  by  an 
administrative  judge.  If  service  is  made 
by  a  person  other  than  a  United  States 
marshal  or  his  deputy,  that  person  shall 
make  an  affidavit  as  proof  by  executing 
the  "Return  on  Service  '  in  the  presence 
of  a  notary. 

(6)  Motion  to  quash  or  to  modify. 
Upon  written  motion  by  the  person 
subpoenaed  or  by  a  party,  made  within 
10  days  after  service,  but  in  any  event 
not  later  than  the  time  specified  in  the 
subpoena  for  compliance,  the  Board  may 
(A)  quash  or  modify  the  subpoena  if  it  is 
unreasonable  and  oppressive  or  for 
other  good  cause  shown,  or  (B)  require 
the  party  in  whose  behalf  the  subpoena 
was  issued  to  advance  the  reasonable 
cost  of  producing  subpoenaed 
documentary  evidence.  Where 
circumstances  require,  the  Board  may 
act  upon  such  a  motion  at  any  time  after 
a  copy  has  been  served  upon  the 
opposing  party. 

(7)  Contumacy  or  refusal  to  obey  a 
subpoena.  In  a  case  of  contumacy  or 
refusal  to  obey  a  subpoena  by  a  person 
who  resides,  is  found,  or  transacts 
business  within  the  jurisdiction  of  a 
United  States  district  court,  the  Board 


shall  apply  to  the  court  through  the 
Attorney  General  of  the  United  States 
for  an  order  requiring  the  person  to 
appear  before  the  Board  to  give 
testimony,  produce  evidence  or  both. 
Any  failure  by  any  such  person  to  obey 
the  order  of  the  court  may  be  punished 
by  the  court  as  a  contempt  thereof. 

(c)  Subpoenas  in  appeals  not 
governed  by  the  Contract  Disputes  Act 
of  1978.  (1)  Upon  written  request  of 
either  party  filed  with  the  Office  of  the 
Clerk  of  the  Board  in  appeals  not 
governed  by  the  provisions  of  the 
Contract  Disputes  Act  of  1978,  or  on  his 
or  her  own  initiative,  an  administrative 
judge  to  whom  a  case  is  assigned  or  who 
is  otherwise  designated  by  the  chief 
administrative  judge  may  obtain  a 
subpoena  from  an  appropriate  United 
States  district  court  through  the 
Department  of  Justice,  in  accordance 
with  the  provisions  of  5  U.S.C.  11304,  and 
Rule  45  of  the  Federal  Rules  of  Civil 
Procedure. 

(2)  A  request  for  a  subpoena  under 
this  paragraph  shall  be  filed  at  least  30 
days  in  advance  of  a  scheduled 
deposition  or  hearing.  However,  the 
Board  may,  in  its  discretion,  honor 
requests  for  subpoenas  not  made  within 
this  time  limitation. 

(3)  A  request  for  a  subpoena  under 
this  paragraph  shall  contain  the  same 
information  required  under  paragraph 
(b)(2)  of  this  rule. 

(4)  In  a  case  of  refusal  to  obey  a 
subpoena,  the  Board  may  apply 
appropriate  sanctions  or  it  may  request 
the  Department  of  Justice  to  seek 
enforcement  of  the  subpoena. 

Rule  21.  Hearing  procedures. 

(a)  Nature  and  conduct  of  hearings. 
Hearings  take  the  general  form  of 
adversary  trials  similar  to  those 
conducted  without  a  jury  in  courts  of 
general  jurisdiction.  Subject  to  the 
foregoing,  hearings  will  be  conducted  as 
informally  as  is  reasonable  and 
appropriate  given  the  nature  of  the 
dispute  and  the  representation  of  the 
parties.  The  Board  may  exclude  from  the 
hearing  room  any  or  all  prospective 
witnesses  or  persons  other  than  the 
parties  and  counsel,  except  that  a  party 
or  counsel  may  be  excluded  from  the 
hearing  room  in  case  of  disruptive 
conduct.  Additionally,  at  the  request  of 

a  party,  the  Board  shall  order  witnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  other  witnesses. 

(b)  Continuances;  change  of  location. 
Whenever  practicable,  a  hearing  will  be 
conducted  in  one  continuous  session  or 
a  series  of  consecutive  sessions  at  a 
single  location.  However,  the  Board  may 
at  any  time  continue  the  hearing  to  a 
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future  date  and  may  arrange  to  conduct 
the  hearing  in  more  than  one  location. 
The  Board  may  also  continue  a  hearing 
to  permit  a  party  to  conduct  additional 
discovery  on  conditions  established  by 
the  Board.  In  exercising  its  dicretipn  to 
continue  a  hearing  or  to  change  its 
location,  the  Board  will  give  due 
consideration  to  the  same  elements  (set 
forth  in  Rule  19(a))  that  it  considers  in 
scheduling  hearings. 

(c)  A  vailability  of  witnesses, 
documents,  and  other  tangible  things.  It 
is  the  responsibility  of  a  party  desiring 
to  call  any  witness,  or  to  use  any 
document  or  other  tangible  thing  as  an 
exhibit  in  the  course  of  a  hearing,  to 
ensure  that  whoever  it  wishes  to  call 
and  whatever  it  wishes  to  use  is 
available  at  hearing. 

(d)  Enlargement  of  the  record.  The 
Board  may  at  any  time  during  the 
conduct  of  a  hearing  require  evidence  or 
argument  in  addition  to  that  put  forth  by 
the  parties. 

(e)  Examination  of  witnesses. 
Witnesses  before  the  Board  will  testify   ' 
under  oath  or  affirmation.  Either  party 
or  the  Board  may  obtain  an  answer  from 
any  witness  to  any  question  that  is  not 
the  subject  of  an  objection  that  the 
Board  sustains. 

(f)  Refusal  to  be  sworn.  If  a  person 
called  as  a  witness  refuses  to  be  sworn 
or  to  affirm  before  testifying,  the  Board 
may  direct  that  witness  to  do  so,  and  in 
the  event  of  continued  refusal,  the  Board 
may  permit  the  taking  of  testimony 
without  oath  or  affirmation. 
Alternatively,  the  Board  may  refuse  to 
permit  the  examination  of  that  witness, 
in  which  event  it  may  state  for  the 
record  the  inferences  it  draws  from  the 
witness's  refusal  to  testify  under  oath  or 
affirmation.  Alternatively,  the  Board 
may  issue  a  subpoena  to  compel  that 
witness  to  testify  under  oath  or 
affirmation,  and  in  the  event  of  the 
witness's  continued  refusal  to  swear  or 
affirm,  may  seek  enforcement  of  that 
subpoena  pursuant  to  Rule  20. 

(g)  Refusal  to  answer.  If  a  witness 
refuses  to  answer  a  question  put  to  him 
in  the  course  of  his  testimony,  the  Board 
may  direct  that  witness  to  answer,  and 
in  the  event  of  continued  refusal,  the 
Board  may  state  for  the  record  the 
inferences  it  draws  from  the  refusal  to 
answer.  Alternatively,  the  Board  may 
issue  a  subpoena  to  compel  that  witness 
to  testify  and.  in  the  event  of  the 
witness's  continued  refusal  to  testify, 
may  seek  enforcement  of  that  subpoena 
pursuant  to  Rule  20. 

(h)  Issues  not  raised  by  pleadings.  If 
evidence  is  objected  to  at  a  hearing  on 
the  ground  that  it  is  not  within  the  issues 
raised  by  the  pleadings,  it  may 
nevertheless  be  admitted  by  the  Board  if 


it  is  within  the  proper  scope  of  the 
appeal.  If  such  evidence  is  admitted,  the 
Board  may  grant  the  objecting  party  a 
continuance  to  enable  it  to  meet  such 
evidence.  If  such  evidence  is  admitted, 
the  pleadings  may  be  amended  to 
conform  to  the  evidence,  as  provided  by 
Rule  12(e). 

(i)  Delay  by  parties.  If  the  Board 
determines  that  the  hearing  is  being 
unreasonably  delayed  by  the  failure  of 
either  or  both  of  the  parties  to  produce 
evidence,  or  by  the  undue  prolongation 
of  the  presentation  of  evidence,  it  may, 
by  written  order  or  by  ruling  from  the 
bench,  prescribe  a  time  or  times  within 
which  the  presentation  of  evidence  must 
be  concluded,  estabhsh  time  limits  on 
the  direct  or  cross-examination  of 
witnesses,  and  enforce  such  order  or 
ruling  by  appropriate  sanctions. 
Rule  22.  Admissibility  and  weight  of 
evidence. 

(a)  Admissibility.  Any  relevant 
evidence  may  be  received.  The  Board 
may  exclude  relevant  evidence  to  avoid 
unfair  prejudice,  confusion  of  the  issues, 
undue  delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence. 
Hearsay  evidence  is  admissible  unless 
the  Board  finds  it  unreliale  or 
untrustworthy. 

(b)  Federal  Rules  of  Evidence.  As  a 
general  matter,  and  subject  to  the  other 
provisions  of  this  rule,  the  Board  will 
base  its  evidentiary  rulings  on  the 
Federal  Rules  of  Evidence. 

(c)  Weight  and  credibility.  The  Board 
will  determine  the  weight  to  be  given  to 
evidence  and  the  credibility  to  be 
accorded  witnesses. 

(d)  Submission  of  evidence  in  camera. 
Rule  12(h)  governs  submissions  in 
camera. 

Rule  23.  Exhibits. 

(a)  Marking  of  exhibits.  (1)  Documents 
and  other  tangible  things  offered  in 
evidence  by  a  party  will  be  marked  for 
identification  by  the  Board  during  the 
hearing  or,  if  it  is  convenient  for  Uie 
Board  and  the  parties,  prior  to  the 
commencement  of  the  hearing.  They  will 
be  numbered  consecutively  as  the 
exhibits  of  the  party  offering  them. 

(2)  If  a  party  elects  to  proceed  on  the 
record  without  a  hearing  pursuant  to 
Rule  11,  documentary  evidence 
submitted  by  that  party  will  be 
numbered  consecutively  by  the  Board  as 
appeal  file  exhibits. 

(b)  Copies  as  exhibits.  Except  upon 
objection  sustained  by  the  Board  for 
good  cause  shown,  copies  of  documents 
may  be  offered  and  received  into 
evidence  as  exhibits,  and  such  copies 
shall  have  the  same  force  and  effect  as 
if  they  were  the  originals.  If  the  Board  so 
directs,  a  party  offering  a  copy  of  a 


document  as  an  exhibit  shall  have  the 
original  available  at  the  hearing  for 
examination  by  the  Board  and  the  other 
party.  When  the  original  of  a  document 
has  been  received  into  evidence  as  an 
exhibit  an  accurate  copy  thereof  may  be 
substituted  in  evidence  for  the  original 
by  leave  of  the  Board  at  any  time. 

(c)  Withdrawal  of  documentary 
exhibits  and  other  papers.  With  Uie 
permission  of  the  Board,  a  party  may 
remove  an  exhibit  during  the  course  of  a 
proceeding.  Otherwise,  no  withdrawal 
of  any  papers  in  the  Board's  file  is 
permitted.  Inspection  of  the  file  at  the 
Board's  offices  is  permitted  by  Rule 
12(g). 

(d)  Disposition  of  physical  exhibits. 
Any  physical  (as  opposed  to 
documentary)  exhibit  may  be  disposed 
of  by  the  Board  at  any  time  more  than  90 
days  after  the  expiration  of  the  period 
for  appeal  from  the  decision  of  5ie 
Board,  unless  it  has  been  earlier 
withdrawn  by  the  party  that  submitted 
it. 

Rule  24.  Transcripts  of  proceedings: 
corrections. 

(a)  Transcripts.  Except  as  the  Board 
may  otherwise  order,  all  hearings  of 
appeals  other  than  those  under  the  small 
claims  procedure  prescribed  by  Rule  13 
will  be  stenographically  or 
electronically  recorded  and  transcribed. 
Any  other  hearing  or  conference  will  be 
recorded  or  transcribed  only  by  order  of 
the  Board.  Copies  or  transcriptions  of 
stenographic  or  electronic  recordings 
not  ordered  to  be  transcribed  by  the 
Board  will  be  furnished  to  the  parties  or 
other  persons  only  on  conditions 
prescribed  by  the  Board,  which  may 
include  the  payment  of  the  costs  of 
copying  or  transcription.  Each  party  is 
responsible  for  obtaining  its  own  copy 
of  the  transcript  if  one  is  prepared. 

(b)  Corrections.  Corrections  to  an 
official  transcript  will  be  made  only 
when  they  involve  errors  affecting  its 
substance.  The  Board  may  order  such 
corrections  on  motion  or  on  its  own 
initiative,  and  only  after  notice  to  the 
parties  giving  them  opportunity  to 
object.  Such  corrections  will  ordinarily 
be  made  either  by  hand  with  pen  and 
ink  or  by  the  appending  of  an  errata 
sheet,  but  when  no  other  method  of 
correction  is  practicable  the  Board  may 
require  the  reporter  to  provide  substitute 
or  additional  pages. 

Rule  25.  Briefs  and  memoranda  of  law. 

(a)  Form  and  content  of  briefs  and 
memoranda  of  law.  Briefs  and 
memoranda  of  law  shall  be  typewritten 
on  standard  size  8V4  by  11-inch  paper. 
Otherwise,  no  particular  form  or 
organization  is  prescribed.  Posthearing 
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briefs  should,  at  a  minimum,  succinctly 
set  forth  (1]  the  facts  of  the  case  with 
citations  to  those  places  in  the  record 
where  supporting  evidence  can  be  found 
and  (2)  argiunent  with  citations  to 
supporting  legal  authorities.  Memoranda 
of  law  should  generally  adhere  as 
closely  as  practicable  to  the  form  and 
content  of  briefs. 

(b)  Submission  and  service  of 
posthearing  briefs.  Except  as  the  Board 
may  otherwise  order,  posthearing  briefs 
shall  be  filed  30  days  after  the  Board's 
receipt  of  the  transcript;  reply  briefs,  if 
filed,  shall  be  filed  15  days  after  the 
parties'  receipt  of  the  initial  posthearing 
briefs.  The  Board  will  notify  the  parties 
of  the  date  of  its  receipt  of  the 
transcript.  The  Board  will  serve  each 
party's  brief  on  the  other  party;  this  is 
an  exception  to  the  general  requirement 
for  service  of  papers  of  Rule  3.  In  the 
event  one  party  has  elected  a  hearing 
and  the  other  has  elected  to  submit  its 
case  on  the  record  pursuant  to  Rule  11, 
the  filing  of  record  submissions  in  the 
form  of  briefs  shall  be  governed  by  this 
rule. 

Rule  26.  Consolidation:  separate 

hearings;  separate  determination  of 
liability. 

(a)  Consolidation.  Where  appeals 
involving  conunon  questions  of  law  or 
fact  are  pending,  the  Board  may: 

(1)  Order  a  joint  hearing  of  any  or  all 
of  the  matters  at  issue  in  the  appeals; 

(2)  Order  the  appeals  consolidated:  or 

(3)  Make  such  other  orders  concerning 
the  proceedings  therein  as  are  intended 
to  avoid  unnecessary  costs  or  delay. 

(b)  Separate  hearings.  The  Board  may 
order  a  separate  hearing  of  any  appeal 
or  appeals  or  of  any  claims  or  issues  or 
number  of  claims  or  issues  therein.  The 
Board  may  enter  appropriate  orders  or 
decisions  with  respect  to  any  claims  or 
issues  that  are  heard  separately. 

(c)  Separate  determinations  of 
liability.  The  Board  may: 

(1)  Limit  a  hearing  to  those  issues  of 
law  and  fact  relating  to  the  right  of  a 
party  to  recover,  reserving  the 
determination  of  the  amount  of 
recovery,  if  any,  for  other  proceedings; 
and 

(2)  In  its  decision  of  an  appeal, 
irrespective  of  whether  there  is  evidence 
in  the  record  concerning  the  amount  of 
recovery,  and  whether  or  not  a 
stipulation  or  order  has  been  made, 
reserve  determination  of  the  amount  of 
recovery  for  other  proceedings.  In  any 
instance  m  which  the  Board  has 
reserved  its  determination  of  the  amount 
of  recovery  for  other  proceedings,  its 
decision  on  the  question  of  the  right  to 
recover  shall  be  final,  subject  to  the 
provisions  of  Rules  31.  32,  and  33. 


Rule  27.  Stay  or  suspension  of 

proceedings;  dismissals  in  lieu  of 
stay  or  suspension. 

(a)  Stay  of  proceedings  to  obtain 
contracting  officer's  decision.  The  Board 
may  in  its  discretion  stay  proceedings  to 
permit  a  contracting  officer  to  issue  a 
decision  when  an  appeal  has  been  taken 
from  the  contracting  officer's  alleged 
failure  to  render  a  timely  decision. 

(b)  Suspension  for  other  cause.  The 
Board  may  suspend  proceedings  in  an 
appeal  for  good  cause.  The  order 
suspending  proceedings  will  prescribe 
the  duration  of  the  suspension  or  the 
conditions  on  which  it  will  expire.  The 
order  may  also  prescribe  actions  to  be 
taken  by  the  parties  during  the  period  of 
suspension  or  following  its  expiration. 

(c)  Dismissal  in  lieu  of  stay  or 
suspension.  When  circumstances 
beyond  the  control  of  the  Board  prevent 
the  continuation  of  proceedings  in  an 
appeal,  the  Board  may,  in  Ueu  of  issuing 
an  order  suspending  proceedings, 
dismiss  the  appeal  without  prejudice  to 
reinstatement  Such  a  dismissal  may 
require  reinstatement  by  a  date  certain 
or  within  a  certain  period  of  time  after 
the  occurrence  of  a  specified  event.  If 
the  order  of  dismissal  does  not 
otherwise  provide,  it  will  be  subject  to 
the  provisions  of  Rule  28(a). 

Rule  28.  Dismissals. 

(a)  Voluntary  dismissal.  (1)  Upon 
motion  of  the  appellant  or  by  stipulation 
of  the  parties,  an  appeal  may  be 
dismissed  by  the  Board.  Unless 
otherwise  stated  in  the  appellant's 
motion  or  in  the  stipulation,  the 
dismissal  is  without  prejudice,  except 
that  such  a  dismissal  operates  as  an 
adjudication  upon  the  merits  when 
requested  by  an  appellant  whose  appeal 
based  on  or  including  the  same  claim 
has  previously  been  dismissed  by  the 
Board. 

(2)  When  an  appeal  has  been 
dismissed  without  prejudice  and  has  not 
been  reinstated  by  the  Board  upon 
application  of  either  party  within  three 
years  of  the  date  of  dismissal,  or  within 
such  shorter  period  as  the  Board  may 
prescribe,  the  appeal  shall  be  deemed  to 
have  been  dismissed  with  prejudice  as 
of  the  expiration  of  the  applicable 
period. 

(b)  Involuntary  dismissal.  (1)  Upon 
motion  of  the  respondent  or  upon  its 
own  initiative,  the  Board  may  dismiss 
an  appeal  for  failure  of  the  appellant  to 
prosecute  or  comply  with  these  rules  or 
any  order  of  the  Board. 

(2)  Unless  the  Board  in  its  order  for 
dismissal  otherwise  specifies,  a 
dismissal  under  this  paragraph  (b).  and 
any  dismissal  not  provided  for  in  this 
rule,  other  than  a  dismissal  for  lack  of 


jurisdiction,  shall  be  with  prejudice  and 
operate  as  an  adjudication  upon  the 
merits. 

Rule  29.  Decisions. 

Except  as  provided  in  Rule  13  (small 
claims  procedure),  decisions  of  the 
Board  will  be  made  in  writing  upon  the 
record  as  prescribed  in  Rule  12.  Each  of 
the  parties  will  be  furnished  a  copy  of 
the  decision  certified  by  the  Office  of 
the  Clerk  of  the  Board,  and  the  date  of 
the  receipt  thereof  by  each  party  will  be 
established  in  the  record. 

Rule  30.  Full  board  consideration. 

A  request  for  full  Board  consideration 
is  not  favored.  Ordinarily,  full  Board 
consideration  will  be  ordered  only  when 
(1)  it  is  necessary  to  secure  or  maintain 
uniformity  of  Board  decisions,  or  (2)  the 
matter  to  be  referred  is  one  of 
exceptional  importance.  The  chief 
administrative  judge,  on  motion  of  either 
party,  or  at  the  request  of  any 
administrative  judge  of  the  Board,  or  on 
•  his  or  her  own  initiative,  may  order  that 
a  matter  be  considered  by  the  full  Board. 
Rule  31.  Clerical  mistakes. 

Clerical  mistakes  in  decisions,  orders, 
or  other  parts  of  the  record,  and  errors 
arising  therein  through  oversight  or 
inadvertence,  may  be  corrected  by  the 
Board  at  any  time  on  its  own  initiative 
or  upon  mofion  of  a  party  on  such  terms, 
if  any,  as  the  Board  may  prescribe. 

Rule  32.  Reconsideration;  amendment  of 
decisions;  new  hearings. 

(a)  Grounds.  Reconsideration  may  be 
granted,  a  decision  or  order  may  be 
altered  or  amended,  or  a  new  hearing 
may  be  granted,  for  any  of  the  reasons 
stated  in  Rule  33(a).  Reconsideration,  or 
a  new  hearing,  may  be  granted  on  all  or 
any  of  the  issues.  On  granting  a  motion 
for  a  new  hearing,  the  Board  may  open 
the  decision  if  one  has  been  issued,  take 
additional  testimony,  amend  findings  of 
fact  and  conclusions  of  law,  or  make 
new  findings  and  conclusions  and  direct 
the  entry  of  a  new  decision. 

(b)  Procedure.  Any  moUon  under  this 
rule  shall  comply  with  the  provisions  of 
Rule  8  and  shall  set  forth: 

(1)  The  reason  or  reasons  why  the 
Board  should  consider  the  motion;  and 

(2)  The  relief  sought  and  the  grounds 
therefor. 

If  the  Board  concludes  that  the 
reasons  asserted  for  its  consideration  of 
the  motion  are  insufficient,  it  may  deny 
the  motion  without  considering  the  relief 
sought  and  the  grounds  asserted 
therefor.  If  the  Board  grants  the  motion. 
it  will  issue  an  appropriate  order  which 
may  include  directions  to  the  parties  for 
further  proceedings. 


Federal  Register  /  Vol.  49.  No.  179  /  Thursday.  September  13,  1984  /  Rules  and  RegulatioM 


(c)  Time  for  filing.  A  motion  for 
reconsideration,  to  alter  or  amend  a 
decision  or  order,  or  for  a  new  hearing 
shall  be  filed  within  30  days  after  the 
date  of  receipt  by  the  moving  party  of 
the  decision  or  order.  Not  later  than  30 
days  after  issuance  of  a  decision  or 
order,  the  Board  may.  on  its  own 
initiative,  order  reconsideration  or  a 
new  hearing  or  alter  or  amend  a 
decision  or  order  for  any  reason  that 
would  justify  such  action  on  motion  of  a 
party. 

Rule  33.  Relief  from  decision  or  order 

(a)  Grounds.  The  Board  may  relieve  a 
party  from  the  operation  of  a  final 
decision  or  order  for  any  of  the 
following  reasons: 

(1)  Newly  discovered  evidence  which 
could  not  have  been  earlier  discovered, 
even  through  due  diligence: 

(2)  Justifiable  or  excusable  mistake, 
inadvertence,  surprise,  or  neglect; 

(3)  Fraud,  misrepresentation,  or  other 
misconduct  of  an  adverse  party: 

(4)  The  decision  has  been  satisfied, 
released,  or  discharged,  or  a  prior 
decision  upon  which  it  is  based  has 
been  reversed  or  otherwise  vacated,  and 
it  is  no  longer  equitable  that  the  decision 
should  have  prospective  application; 

(5)  The  decision  is  void,  whether  for 
lack  of  jtuisdiction  or  otherwise;  or 

(6)  Any  other  ground  justifying  rehef 
from  the  operation  of  the  decision  or 
order. 

(b)  Procedure.  Any  motion  under  this 
rule  shall  comply  with  the  provisions  of 
Rules  8  and  32(b).  and  will  be 
considered  and  ruled  upon  by  the  Board 
as  provided  in  Rule  32(b). 

(c)  Time  for  filing.  AJny  motion  under 
this  rule  shall  be  filed  as  soon  as 
practicable  after  the  discovery  of  the 
reasons  therefor,  but  in  any  event  no 
later  than  120  days,  or,  in  cases  under 
the  small  claims  procedure  of  Rule  13, 
no  later  than  30  days,  after  the  date  of 
the  moving  party's  receipt  of  the 
decision  or  order  from  which  relief  is 
sought.  In  considering  the  timeliness  of  a 
motion  filed  imder  this  rule,  the  Board 
may  consider  when  the  grounds  therefor 
should  reasonably  have  been  known  to 
the  moving  party. 

(d)  Effect  of  motion.  A  motion  under 
this  rule  does  not  affect  the  finahty  of  a 
decision  or  suspend  its  operation. 
Rule  34.  Harmless  error 

No  error  in  the  admission  or  exclusion 
of  evidence,  and  no  error  or  defect  in 
any  ruling,  order,  or  decision  of  the 
Board,  and  no  other  error  in  anything 
done  or  omitted  to  be  done  by  the  Board 
will  be  a  ground  for  granting  a  new 
hearing  or  for  vacating,  reconsidering, 
modifying,  or  otherwi&e  disturbing  a 
decision  or  order  of  the  Board  unless 


refusal  to  act  upon  such  error  will 
prejudice  a  party  or  work  a  substantial 
injustice.  At  every  stage  of  the 
proceedings  the  Board  will  disregard 
any  error  or  defect  that  does  not  affect 
the  substantial  rights  of  the  parties. 
Rule  35.  Payment  of  board  awards. 

(a)  Generally.  Payment  of  Board 
awards  in  appeals  brought  under  the 
authority  of  the  Contract  Disputes  Act  of 
1978  may  be  made  in  accordance  with 
31  U.S.C.  1304.  Payment  of  Board 
awards  in  appeals  not  brought  under  the 
authority  of  the  Contract  Disputes  Act  of 
1978  will  be  made  by  the  respondent 
agency  out  of  appropriated  funds.  The 
remaining  provisions  of  this  Rule 
concern  the  procedure  to  obtain 
payment  piu-suant  to  31  U.S.C.  1304. 

(b)  Conditions  for  payment.  Before  an 
appellant  can  obtain  payment  of  a  board 
award  pursuant  to  31  U.S.C.  1304.  one  of 
the  following  must  occur: 

(1)  Both  parties  must  by  execution  of 
a  Certificate  of  Finahty,  waive  their 
rights  to  relief  under  Rules  32  and  33  and 
also  their  rights  to  appeal  the  decision  of 
the  Board  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit;  or 

(2)  The  time  for  fihng  an  appeal  to  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  must  expire. 

(c)  Procedure  for  filing  of  certificate 
of  finality.  Whenever  the  Board  issues  a 
decision  awarding  an  appellant  any 
amount  of  money,  it  will  attach  to  the 
copy  of  the  decision  sent  to  each  party  a 
form  such  as  that  illustrated  in  the 
Appendix  to  these  rules.  The  conditions 
for  payment  prescribed  in  paragraph 
(b)(1)  of  this  rule  are  satisfied  if  each  of 
the  parties  returns  a  completed  and  duly 
executed  copy  of  this  form  to  the  Board. 
When  the  form  is  executed  on  behalf  of 
an  appellant  by  an  attorney  or  other 
representative,  proof  of  signatory 
authority  shall  also  be  furnished.  Upon 
receipt  of  completed  and  duly  executed 
Certificates  of  Finality  from  both  parties, 
the  Board  will  forward  a  copy  of  each 
such  Certificate  (together  with  proof  of 
signatory  authority,  if  required)  and  a 
certified  copy  of  its  decision  to  the 
United  States  General  Accounting 
Office  to  be  certified  for  payment  to  the 
appellant. 

(d)  Procedure  in  absence  of  certificate 
of  finality.  When  one  or  both  of  the 
parties  fails  to  submit  a  duly  executed 
Certificate  of  Finality,  but  the  conditions 
for  payment  have  been  satisfied  as 
provided  in  paragraph  (b)(2)  of  this  rule, 
either  party  may  file  a  written  request 
that  the  board  forward  its  decision  to 
the  United  States  General  Accounting 
Office  for  payment.  Thereupon,  the 
board  will  forward  a  copy  of  that 
request  and  a  certified  copy  of  its 


decision  to  the  United  States  General 
Accounting  Office  to  be  certified  for 
payment  to  the  appellant 

(e)  Offer  of  award.  At  any  time  after 
the  filing  of  the  notice  of  appeal,  the 
respondent  may  make  an  offer  of  award. 
If  such  offer  is  accepted  by  the 
appellant  the  parties  shall  file  with  the 
Board  a  stipulation  setting  forth  the 
terms  of  the  offer  and  stating  (1)  that 
they  will  not  seek  further  Board 
proceedings  following  the  Board's 
decision  and  (2)  that  they  will  not 
appeal  the  decision.  The  Board  will 
adopt  the  parties'  stipulation  by 
decision,  the  Board's  decision  under 
this  paragraph  is  an  adjudication  of  the 
appeal  on  the  merits. 

Rule  38.  Record  on  review  of  a  Board 
decision. 

(a)  Record  on  review.  When  either 
party  has  filed  a  petition  for  review  of  a 
Board  decision  with  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
under  Section  8(g)(1)  of  the  Contract 
Disputes  Act  of  197a  41  U.S.C.  e07(g)(l). 
the  record  on  review  shall  consist  of  the 
decision  sought  to  be  reviewed  and  the 
record  before  the  Board  as  described  in 
Rule  12.  When  the  appellant  has  filed  a 
notice  of  appeal  of  a  decision  in  a  pre- 
contract Disputes  Act  case  to  the 
United  States  Claims  Court  under  41 
U.S.C.  321-322.  the  record  on  appeal 
shall  consist  of  the  same  materials. 

(b)  Notice.  At  the  same  time  a  party 
seeking  review  of  a  Board  decision  files 
a  petition  for  review  or  a  notice  of 
appeal,  that  party  shall  file  a  copy  of 
such  petition  with  the  Board. 

(c)  Filing  of  certified  list  of  record 
materials  in  Contract  Disputes  Act 
cases.  Promptly  after  service  upon  the 
Board  of  a  petition  for  review  of  a  Board 
decision,  the  Office  of  the  Clerk  of  the 
Board  shall  file  with  the  Clerk  of  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  a  certified  list  of  all 
documents,  transcripts  of  testimony, 
exhibits,  and  other  materials 
constituting  the  record,  or  a  hst  of  such 
parts  thereof  as  the  parties  may 
designate,  adequately  describing  each. 
The  Board  will  retain  the  record  and 
transmit  any  part  thereof  to  the  court 
upon  the  court's  order  during  the 
pendency  of  the  appeal. 

(d)  Transmission  of  record  or 
stipulated  record  in  precontract 
Disputes  Act  cases.  Within  40  days  from 
the  filing  of  the  notice  of  appeal,  the 
Office  of  the  Clerk  of  the  Board  shall 
transmit  to  the  Clerk  of  the  United 
States  Claims  Court  the  entire  record  or 
such  parts  thereof  as  the  parties  may 
designate  by  stipulation  filed  with  the 
Board,  except  that  the  Office  of  the 
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Clerk  of  the  Board  shall  retain 
documents  and  physical  exhibits  of 
unusual  weight  or  bulk  other  than  those 
designated  by  the  parties.  In  lieu  of 
Tiling  the  entire  record  or  such  parts 
thereof  as  the  parties  may  designate,  the 
Office  of  the  Clerk  of  the  Board  may  file 
a  certified  list  of  all  materials 
constituting  the  record,  or  of  such  parts 
thereof  as  the  parties  may  designate. 
The  parties  may  also  stipulate  that 
neither  the  record  nor  a  certified  list  be 
filed  with  the  court.  If  none  of  the  record 
or  only  parts  thereof  are  filed  with  the 
court,  the  Board  shall  retain  the  parts 
not  filed.  Any  stipulation  of  the  parties 
shall  be  filed  with  the  Board  in  sufficient 
time  for  the  Office  of  the  Clerk  of  the 
Board  to  assemble  and  file  with  the 
Clerk  of  the  United  States  Claims  Court 
those  parts  of  the  record  designated  by 
the  stipulation,  or  a  certified  list  of  those 
parts,  within  the  period  specified  herein. 
Upon  request  of  the  court  or  a  party,  the 
record  or  any  part  thereof  retained  by 
the  Board  shall  be  transmitted  to  the 
court  notwithstanding  any  prior 
stipulation. 
Rule  37.  Office  of  the  Clerk  of  the  Board. 

(a)  Open  for  the  filing  of  papers.  The 
Office  of  the  Clerk  shall  receive  all 
papers  submitted  for  filing,  and  shall  be 
open  for  this  purpose  daily,  at  a  time  set 
by  the  chief  administrative  judge,  except 
Saturdays.  Sundays,  and  legal  holidays. 

(b)  Decisions  and  orders.  The  Office 
of  the  Clerk  shall  keep  in  such  form  and 
manner  as  the  Board  may  prescribe  a 
correct  copy  of  each  decision  or  order  of 
the  Board  subject  to  review  and  any 
other  order  or  decision  which  the  Board 
may  direct  to  be  kept. 

(c)  Docket.  It  shall  be  the  duty  of  the 
Office  of  the  Clerk  to  keep  a  docket  on 
which  shall  be  entered  the  title  and 
nature  of  all  appeals  brought  before  the 
Board,  the  names  of  the  persons  fiUng 
such  appeals,  the  names  of  the  attorneys 
or  other  persons  appearing  for  the 
parties,  and  a  record  of  all  of  the 
proceedings  in  an  appeal. 

(d)  Copies  and  certification  of  papers. 
Upon  the  request  of  any  person,  copies 
of  papers  and  documents  in  an  appeal 
may  be  provided  by  the  Office  of  the 
Clerk.  When  required,  the  Office  of  the 
Clerk  will  certify  copies  of  papers  and 
documents  as  a  true  record  of  the  Board. 
Except  as  provided  in  Rule  23(c),  the 
Office  of  the  Clerk  will  not  release 
original  records  in  its  possession  to  any 
person. 

R  ule  38.  Seal  of  the  Board. 

The  Seal  of  the  Board  shall  be  the 
Seal  of  the  General  Services 
Administration,  engraved  in  the  center 
of  a  circular  piece  of  brass  or  steel,  with 
the  words  "Board  of  Contract  Appeals" 


on  its  outer  margin.  The  Seal  shall  be 
the  means  of  authentication  of  all 
records,  subpoenas,  and  certificates 
issued  by  the  Board. 

Dated:  September  5, 1984. 
Wiiliaai  B.  Farguaoo, 

Acting  Assistant  Administrator  for 
Acquisition  Policy. 
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DEPARTMENT  OF  TRANSPORTATION 

Res^uvh  and  Special  Programs 
Administration 

49  CFR  Parts  172  and  173 

[Oociwt  No.  HMr186:  Amdt  172-93,  17»- 
177]  j  ' 

Shipment  of  Matches 

AGENCY:  Materials  Transportation 
Bureau  (^fTB),  Research  and  Special 
Programs  Administration,  DOT. 
action:  Final  rule. 


summary:  This  final  rule  amends  the 
requirements  in  49  CFR  173.176 
pertaining  to  safety  matches  and  strike 
anywhere  matches.  The  intended  effect 
of  this  action  is  to  simplify  and  clarify 
the  requirements  on  safety  matches  and 
strike  anywhere  matches,  and  to  remove 
obsolete  requirements  and  certain 
requirements  having  no  apparent  safety 
justification. 

EFFECTIVE  DATE:  October  15, 1984. 
However,  compliance  with  the 
regulations  as  amended  is  authorized  on 
September  13. 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

HatUe  L  Mitchell  (202)  426-2075.  Office 
of  Hazardous  Materials  Regulation, 
Materials  Transportation  Bureau,  U.S. 
Department  of  Transportation, 
Washington.  D.C.  20590.  Office  hours 
are  9:00  a.m.  to  5:30  p.m..  Monday 
through  Friday,  except  holidays. 
SUPPLfMENTARY  INFORMATION:  On  June 
6, 1983,  MTB  published  a  notice  of 
proposed  rulemaking  under  Docket  No. 
HM-186,  Notice  No.  83-3  (48  FR  26650), 
which  proposed  to  simplify  and  clarify 
the  requirements  in  §  173.176  pertaining 
to  safety  matches  and  strike  anywhere 
matches.  In  the  proposed  rule,  the 
requirements  on  safety  matches  appear 
in  S  173.176  and  the  requirements  on 
strike  anywhere  matches  appear  in  a 
new  §  173.176a.  Certain  requirements 
that  MTB  believes  are  unwarranted 
were  proposed  to  be  removed. 

MTB  received  three  comments  to  the 
proposed  rule.  All  conunents  were  given 
full  consideration  in  the  development  of 
this  final  rule.  The  three  commenters 


expressed  their  support  of  MTB's  effort 
to  simplify  and  clarify  the  requirements 
on  safety  matches  and  strike  anywhere 
matches. 

The  Air  Transport  Association  (ATA) 
requested  revision  of  the  entry 
"matches,  safety,  book,  card,  oratrike- 
on-box" in  the  Hazardous  Materials 
Table  (the  Table),  172.101.  by  specifying 
"None"  in  column  4  to  indicate  that  a 
FLAMMABLE  SOLID  label  is  not 
required.  ATA  pointed  out  that  this 
revision  would  eliminate  possible 
confusion  and  delay  of  safety  matches 
while  transport  personnel  verify 
whether  or  not  labels  must  be  affixed  to 
the  packages.  MTB  agrees  and  is 
revising  the  Table  accordingly.  Also, 
MTB  is  revising  the  entry  for  safety 
matches  in  the  Table  to  show  the  word 
"None"  in  column  (5)(b)  since  DOT 
specification  packagings  are  not 
required.  A  "2"  is  added  in  column  7(b) 
to  allow  safety  matches  to  be  stowed 
"under  deck,"  as  well  as  "on  deck."  on  a 
passenger  vessel.  The  entry  for  strike 
anywhere  matches  is  revised  to  show 
"1"  in  column  7(b)  to  continue 
authorization  to  stow  strike  anywhere 
matches  "on  deck".  The  "1"  in  column 
7(b)  was  inadvertently  omitted  in  the 
proposed  rule. 

A  match  manufacturer  requested  that 
MTB  clarify  the  phrase  "*  *  *  are 
securely  closed  to  prevent  accidental 
ignition"  in  proposed  §  173.176a(c).  The 
match  manufacturer  maintained  that  it 
is  impossible  to  control  outside  factors 
that  may  cause  accidental  ignition  of 
strike  anywhere  matches,  such  as  (1) 
matches  stored  in  a  building  that 
catches  fire,  (2)  matches  transported  on 
a  railcar  or  motor  vehicle  which 
overturns,  or  (3)  a  package  of  matches 
punctuired  accidentally  by  operation  of  a 
forklift  The  manufacturer  suggested  that 
proposed  §  173.176a(c)  be  revised  by 
adding  at  the  end  of  the  paragraph 
"*  *   *  under  conditions  normally 
incident  to  transportation,  or  by  rubbing 
against  adjoining  boxes."  MTB  stated  in 
the  preamble  of  the  proposed  rule  that 
the  intent  of  the  requirement  is  to 
prevent  movement  of  the  matches  within 
the  package,  thereby  reducing  the 
possibility  of  accidental  ignition  of  the 
matches  under  normal  transportation 
conditions.  It  is  not  MTB's  intention  to 
protect  all  possible  transportation 
accidents.  MTB  is  revising  \  173.176a(c). 
and  S  173.176(b)  which  contains  a 
similar  requirement,  for  clarity. 

In  the  proposed  rule,  MTB  sohcited 
comments  on  the  stability  criteria  for 
matches  which  have  not  been  modified 
since  May  12. 1930.  Also.  MTB  invited 
comments  on  any  other  matter  related  to 
the  safe  transportation  of  matches. 
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including  any  pending  petitions  for 
rulemaking  or  outstanding  exemptions. 
MTB  received  no  comment  addressing 
these  concerns. 

MTB  has  determined  that  this  final 
rule  is  not  a  "major  rule"  under  the 
terms  of  Executive  Order  12291  or  a 
significant  regulation  under  DOTs 
regulatory  policy  and  procedures  (44  FR 
11034),  nor  requires  an  environmental 
impact  statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321  etseq.). 


Based  on  limited  infonnation 
available  concerning  the  size  and  natore 
of  entities  likely  to  be  affected  by  this 
final  rule,  1  certify  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  overall  economic  impact  of 
this  rule  will  be  minimal.  A  regulatory 
evaluation  and  environmental 
assessment  are  available  for  review  in 
the  docket. 


List  of  Sid>iaGts 

49  CFR  Part  172 

Hazardous  KAaterials  Transportabon. 
Labeling.  Packaging  and  containers. 

49  CFR  Part  173 

Hazardous  Materials  Transportation. 
Packaging  and  containers. 

In  conaideratian  of  the  foregcnng. 
Parts  172  and  173  of  40  CFR  are 
amended  as  foUowK 

1.  Secti(»  17Z.101  is  amended  by 
revising  the  foUowing  entries: 


Part  172— Hazardous  Materials  Tabl£s  and  Hazardous  Matewals  Communications  REOuumoNS 
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PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

2.  Section  173.176  is  revised  to  read  as 
follows: 

§  1 73. 1 76    Safety  matcties. 

(a)  Safety  matches  (strike-on-bcx. 
book,  and  card)  are  matches  which  are 
intended  to  be  ignited  on  a  prepared 
surface.  Safety  matches,  when  offered 
for  transportation,  must  be  of  a  type 
which  will  not  ignite  spontaneously  or 
undergo  marked  decomposition  when 
subjected  for  eight  consecutive  hours  to 
a  temperature  of  200  'F.  (93.3  'C).  As 
used  in  this  section,  the  term  "safety 
matches"  includes  matches  combined 
with  or  attached  to  the  box.  book,  or 
card. 

(b)  Safety  matches  must  be  tightly 
packed  in  securely  closed  inside 
packagings  to  prevent  accidental 
ignition  under  conditions  normally 
incident  to  transportation,  and  further 
packed  in  outside  fiberboard,  wooden, 
or  other  equivalent-type  packagings. 
Safety  matches  in  outside  packagings 
not  exceeding  50  pounds  gross  weight 
are  not  subject  to  any  other  requirement 
(except  marking)  of  this  subchapter. 
Safety  matches  may  be  paciced  in  the 
same  outside  packaging  with  materials 
not  subject  to  this  subchapter. 

3.  Section  173.176a  is  added  to  read  as 
follows: 


§  1 73. 1 76a    Strike  anywt>«r«  matches. 

(a)  Strike  anywhere  matches  are 
matches  which  may  be  ignited  by 
friction  on  a  solid  surface.  Strike 
anywhere  matches,  when  offered  for 
transportation,  must  be  of  a  type  which 
will  not  ignite  spontaneously  or  under 
go  marked  decomposition  when  one 
complete  inside  package  is  subjected  for 
eight  consecutive  hours  to  a  temperature 
of  200 'F.  (93.3  "C). 

(b)  Strike  anywhere  matches  may  not 
be  packed  in  the  same  outside 
packaging  with  any  material  other  than 
safety  matches.  The  safety  matches 
must  be  packed  in  separate  inside 
packagings. 

(c)  Inside  packagings.  Strike 
anywhere  matches  must  be  tightly 
packed  in  securely  closed  chipboard, 
fiberboard,  wooden,  or  metal  inside 
packagings  to  prevent  accidental 
Ignition  under  conditions  normally 
incident  to  transportation.  Each  inside 
packaging  may  contain  no  more  than  700 
strike  anywhere  matches. 

(d)  Outside  packagings.  Strike 
anywhere  matches  must  be  packed  in 
specification  packagings  as  follows: 

(1)  Spec.  15A  or  193(55  178.191  of  this 
subchapter).  Wooden  boxes,  with  inside 
packages.  Gross  weight  must  not  exceed 
100  pounds. 

(2)  Spec.  12B  or  12C  (55  178.205, 
178.206  of  this  subchapter).  Fiberboard 
boxes,  with  inside  packages.  Gross 
weight  must  not  exceed  60  pounds.  FiU- 
in  pieces  specified  by  5  178.205-14  or 


5  178.206-14  of  this  subchapter  are  not 
required. 

[49  U  S.C.  1803.  latH,  1808.  49  CFR  1.53;  App. 
A  to  Part  IJ 

Issued  in  Washington.  D.C.  on  September  7, 
1984. 

L.D.  Santman, 

Director.  MatenaJg  Transportation  Bureau. 

(FR  Ooc  a«-24aae  PUad  S-U-M.  a:U  aaj 
BlUJNSCOOf  4S10-S0-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Expertnrtental  Population  Status  for  an 
Introduced  Population  of  Detmarva 
Fox  Squirrel 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  will  introduce  Delmarva 
Peninsula  fox  squirrels  [Sciurus  n/ger 
cmereus)  into  Sussex  County.  Delaware 
and  designate  this  population  as 
"nonessential  experimental"  in 
accordance  with  section  10(j)  of  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended.  Section  10(j)  of  that  Act 
authorizes  "experimental"  populations 
of  endangered  species  to  be  treated  as  if 
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they  were  threatened  for  purposes  of 
section  9.  The  Service  has  much  more 
discretion  in  devising  a  management 
program  for  threatened  species  than  for 
endangered  species,  especially  on 
matters  regarding  incidental  or 
regulated  taking.  Accordingly,  a  special 
rule  to  allow  take  in  accordance  with 
State  law  has  been  developed  for  this 
nonessential  experimental  population. 
Because  this  experimental  population  is 
"nonessential,"  the  formal  consultation 
requirement  and  prohibitions  of  section 
7(a)(2)  will  not  apply  to  this  population. 
In  the  past,  this  species  was  more 
widespread,  being  found  throughout  the 
Delmarva  Peninsula.  This  action  is  being 
taken  in  an  effort  to  reestablish  the 
Delmarva  fox  squirrel  in  an  area  outside 
its  current  range  but  within  its  historic 
range. 

DATES:  This  rule  takes  effect  September 
13.  1984. 

AOORESSCS:  Questions  concerning  this 
action  should  be  addressed  to  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  Suite  700,  One  Gateway  Center, 
Newton  Comer,  Massachusetts  02158. 
Comments  and  materials  relating  to  this 
rule  are  available  for  public  inspection 
by  appointment  during  normal  business 
hours  at  the  Service's  Regional  Office  in 
Newton  Comer,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Parry,  Assistant  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
Newton  Comer,  Massachusetts  02158 
(617/965-5100)  or  FTS  829-9316. 
SUPPLEMENTARY  INFORMATION:  The 
Service  determines  that  the  30-day  delay 
in  effective  date  called  for  under  the 
Administrative  Procedure  Act  for  final 
regulations  must  be  waived  for  good 
cause  as  described  below. 

Delaware  contends  that  the  Delmarva 
fox  squirrels  must  be  released  by  the 
week  of  September  17, 1984,  to  insure 
their  maximum  survivability.  Release 
after  that  week  would  greatly  reduce  the 
likelihood  of  a  successful 
transplantation  due  to  lack  of  food  and 
cover.  The  animals  must  be  allowed  to 
establish  themselves  before  the  advent 
of  cold  weather. 

The  Service  concurs  with  this  position 
and  sets  the  effective  date  of  this 
regulation  on  the  date  of  publication. 

Background 

The  Endangered  Species  Act 
Amendments  of  1982.  Pub.  L  97-304, 
became  effective  on  October  13, 1982. 
Among  the  signiflcant  changes  made  by 
the  1982  Amendments  was  the  creation 
of  a  new  section  10(j)  which  established 
procedures  for  the  designation  of 
specific  populations  of  listed  species  as 
"experimental  populations."  Under 


conservation  authorities  present  in  the 
Endangered  Species  Act  previous  to  the 
1982  Amendments,  the  Service  was 
permitted  to  translocate  populations 
into  unoccupied  portions  of  a  listed 
species'  historical  range  when  it  would 
foster  the  conservation  and  recovery  of 
the  species. 

Local  opposition  to  translocation 
efforts,  however,  severely  handicapped 
the  effectiveness  of  translocation  as  a 
management  tool.  This  opposition 
stemmed  from  concerns  regarding  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  affecting 
endangered  species  under  sections  7 
and  9  of  the  Act.  Under  section  10(j)  of 
the  1982  Amendments,  past  and  future 
translocated  populations  established 
outside  the  current  range  may  now  be 
designated,  at  the  discretion  of  the 
Service,  as  "experimental."  Such  a 
designation  will  increase  the  t       ice's 
flexibility  to  manage  these  trans:  seated 
populations  because  the  Amendn.  .nts 
provide  that  such  experimental 
populations  of  species  which  are 
otherwise  listed  as  endangered  may  be 
treated  as  threatened.  The  Service  has 
much  more  discretion  in  devising 
management  programs  for  threatened 
species  than  for  endangered  species, 
especially  on  matters  regarding 
incidental  or  regulated  takings. 
Moreover,  experimental  populations 
found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question  would  be  treated  as  if  they 
were  only  proposed  for  listing  for 
purposes  of  section  7  and  therefore 
would  not  be  afforded  protection  under 
section  7ta){2)  of  the  Act,  which  requires 
Federal  agencies  to  refrain  from 
activities  that  are  unlikely  to  jeopardize 
the  continued  existence  of  a  listed 
species  or  destroy  or  adversely  modify 
its  critical  habitat.  The  individual 
organisms  comprising  the  designated 
experimental  population  will  be 
removed  from  an  existing  source  or 
donor  population  only  after  it  has  been 
determined  that  the  removal  itself  will 
not  violate  section  7(a)(2)  of  the  ESA 
and  complies  with  the  permit 
requirements  in  section  10(a)  (1)  (A)  and 
(d).  The  species  included  in  this  rule  is 
the  Delmarva  Peninsula  fox  squirrel 
[Sciurus  niger  cinereus),  which  is 
currently  listed  as  endangered. 

The  Delmarva  fox  squirrel  was 
historically  found  in  southeastern 
Pennsylvania,  Delaware,  south-cental 
New  Jersey,  eastern  Maryland,  and  the 
Virginia  portion  of  the  Delmarva 
Peninsula.  It  is  believed  that  the  fox 
squirrel  was  never  as  abundant  as  the 
gray  squirrel.  Although  little  is  known 
about  its  former  distribution,  it  is  likely 
that  it  was  scattered  and  discontinuous 


throughout  its  range  with  more  specific 
habitat  requirements  than  those  of  the 
gray  squirrel. 

The  fox  squirrel  was  confined  to 
savannah  or  park-like  areas,  forests 
bordering  rivers  and  streams,  and  small 
open  woodlots  with  little  or  no 
understory.  As  the  forests  were  cut  for 
agricultural  purposes  and  forest 
products,  they  became  unsuitable  for  fox 
squirrels.  As  the  forest  regrew,  dense 
undergrowth  developed,  at  least  during 
the  pole  and  early  saw  timber  stages. 
Before  second-growth  forests  were  old 
enough  to  develop  the  open  park-like 
conditions  of  mature  forests,  they  were 
cut  again.  Thus,  environments  suitable 
to  Delmarva  fox  squirrels  were  not 
recreated  m  the  cutting  cycle,  and 
Delmarva  fox  squirrels  declined  and 
disappeared  in  many  areas.  By  the  turn 
of  the  century  this  animal  had 
disappeared  from  southern  New  Jersey, 
Pennsylvania,  and  Virginia,  but  it  is 
thought  that  it  remained  in  Delaware 
until  possibly  the  1930'8.  It  is  currently 
found  in  eastern  Maryland  and  was 
reintroduced  into  eastern  Virginia  in  the 
1970's. 

Throughout  their  range,  fox  squirrels 
are  currently  adapted  to  these  park-like 
conditions.  They  are  often  found  in 
savannah  areas,  oak  openings,  and  in 
narrow  belts  of  trees  along  streams  and 
rivers. 

Good  fox  squirrel  habitat  contains 
mature  trees  that  produce  a  dependable 
annual  mast  crop  with  a  variety  of  tree 
species  providing  insurance  against  a 
food  shortage  brought  about  by  failure 
of  one  or  more  of  the  species  present. 
Good  habitat  for  this  species  is  currently 
located  in  Sussex  County,  Delaware. 
The  establishment  of  an  experimental 
population  in  this  area  will  greatly 
enhance  the  recovery  potential  of  this 
species  by  reestablishing  a  population  in 
its  former  range.  After  the  effective  date 
of  this  rule,  6-18  fox  squirrels  taken  from 
viable  populations  located  in  Dorchester 
and  Talbot  Counties,  Maryland,  will  be 
introduced  into  the  Sussex  County  site. 
The  Dorchester  and  Talbot  county 
populations  have  been  monitored  by  the 
State  of  Maryland  for  the  past  10  years. 
These  are  healthy  populations  that  are 
naturally  expanding  their  current  range. 
The  removal  of  6-18  animals  over  a 
period  of  18  months  is  not  likely  to 
jeopardize  the  continued  existence  and 
viability  of  these  populations  and 
release  of  this  experimental  population 
in  Sussex  County,  Delaware,  will  further 
the  conservation  of  the  species 
throughout  its  range. 
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Status  of  RnntioducMl  Populatioos 

The  reintroduced  population  of 
Delmarva  Peninsula  fox  squirrels  is 
designated  as  an  experimental 
population  that  is  "nonessential"  to  the 
continued  existence  of  the  species 
according  to  the  provisions  of  the  1982 
Amendments  to  the  Endangered  Species 
Act.  Thus,  section  7(a)(1),  which 
authorized  Federal  agencies  to  establish 
programs  furthering  the  conservation  of 
the  species,  and  section  7(a)(4),  which 
requires  Federal  agencies  to  confer 
informally  with  the  Secretary  regarding 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  the  species, 
would  apply  to  the  fox  squirrels  in  the 
experimental  population.  The 
restrictions  on  Federal  agency  activity 
in  section  7(a)(2),  which  pertain  to  listed 
species,  would  not  apply. 

Justification  for  the  "nonessential" 
status  for  the  introduced  experimental 
population  is  as  follows:  By  the  early 
1970'8,  the  Delmarva  fox  squirrel  was 
found  in  portions  of  four  eastern  shore 
counties  of  Maryland,  and  one  location 
in  Virginia.  In  Kent  County,  Maryland, 
this  species  is  known  from  the  Eastern 
Neck  National  Wildlife  Refuge  (NWR) 
and  in  Accomac  County,  Virginia,  from 
the  Chincoteague  NWR  (a  translocated 
population  established  in  the  early 
1970*8). 

Population  status  has  changed  since 
the  early  1970's,  principally  due  to 
translocation  efforts  by  the  State  of 
Maryland  to  restore  this  species. 
Additional  translocated  and  reproducing 
populations  now  exist  within  historic 
range  in  the  Maryland  counties  of  Cecil, 
Kent  (outside  of  Eastern  Neck  NWR). 
Somerset.  Worcester,  Dorchester,  and 
Talbot,  and  a  summer  1982  translocation 
to  Northampton  County,  Virginia  has 
been  accomplished.  These  successful 
transplantations  indicate  that  the 
likelihood  of  the  success  of  this  effort  is 
vey  high. 

Techniques  for  trapping  and 
relocating  this  species  are  in  place. 
Relocation  efforts  have  been  successful 
in  Maryland  for  the  past  10  years  and 
techniques  are  continually  being 
improved  and  refined.  Monitoring  of  6 
release  sites  in  Maryland  has  shown 
reproduction  in  five  of  six  sites  within  1 
year  of  release  and  the  Chincoteague 
site  now  serves  as  a  donor  population 
for  other  reintroductions.  This  suggests 
that  no  new  procedures  need  to  be 
developed  to  proceed  with  this 
reintroduction. 

The  removal  of  individuals  from 
extant  populations  in  Talbot  and 
Dorchester  County  is  not  expected  to 
affect  adversely  the  viability  of  those 
populations:  therefore,  the  loss  of  the 


reintroduced  populations  is  not  likely  to 
appreciably  reduce  the  likelihood  of  the 
survival  of  the  species  in  the  wild.  In 
fact  the  anticipated  success  of  this 
reintroduction  will  enhance  the  recovery 
potential  of  this  species  by  extending  its 
current  range  and  occupying  currently 
unutilized  habitat. 

Location  of  Reintroduced  Populations 

The  site  for  reintroduction  of 
Delmarva  Peninsula  fox  squirrels  is 
totally  isolated  from  existing 
populations  of  this  species.  The  fox 
squirrels  will  be  released  into  the 
Assawoman  Wildlife  Area  in  Sussex 
County,  Delaware,  in  the  extreme 
southeast  comer  of  the  State  between 
Miller  and  Dirikson  Creeks.  This  is 
approximately  50  miles  from  the  nearest 
extant  population  located  at  the 
Chincoteague  NWR. 

Previous  releases  of  this  species  have 
shown  that  individuals  are  not  likely  to 
travel  more  than  2  to  3  miles  from  the 
point  of  release.  This  assures  that  the 
Delaware  population  will  remain 
geographically  isolated  and  easily 
identifiable  from  other  extant 
populations. 

Management 

This  translocation  project  will  be  a 
joint  cooperative  effort  between  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
the  Maryland  Department  of  Natural 
Resources,  and  the  Fish  and  Wildlife 
Service.  The  Delmarva  Fox  Squirrel 
Recovery  Plan  identifies  reintroduction 
as  a  viable  recovery  task  for  enhancing 
recovery  of  the  species  and  has  been 
endorsed  by  the  fox  squirrel  recovery 
team.  Present  plans  call  for  the  release 
of  approximately  6  animals  (4  females.  2 
males)  in  the  fall  of  the  year,  followed  6 
months  later  with  a  spring  release  of 
approximately  6  additional  animals  (4 
females,  2  males).  A  third  release  of 
approximately  6  animals  the  following 
fall  will  result  in  a  total  reintroduction 
of  approximately  18  animals. 

Released  animals  will  be  checked 
periodically  to  determine  movement, 
reproductive  success,  and  general 
health.  The  activities  of  the  introduced 
population  will  be  continually  monitored 
by  the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
and  will  be  reported  to  the  Delmarva 
Fox  Squirrel  Recovery  Team  and  the 
P^S.  It  will  be  the  responsibility  of  the 
Service  to  compile  and  disseminate  this 
information  to  interested  parties. 

This  nonessential  experimental 
population  will  be  treated  as  a 
threatened  species  under  all  provisions 
of  the  Act  other  than  section  7  (except 
subsection  (a)(1)  thereof).  All  of  the 


prohibitions  referred  to  in  the  special 
rule  apply  to  this  popalation.  Members 
of  this  experimental  population  could  be 
incidentally  taken  in  accordance  «<ritfa 
apphcabie  State  law.  Thus,  if  a  squirrel 
hunter  accidentally  took  a  member  of 
this  experimental  population  based 
upon  a  misidentification  of  the  species. 
there  would  be  no  violation  of  the 
Endangered  Species  Act  although  it 
would  be  a  violation  of  State  law. 

This  reintroduction  is  not  expected  to 
conflict  with  human  activities  or  hinder 
the  utilization  of  the  Assawoman 
WildUfe  Area  by  the  pubUc.  The 
reintroduction  site  is  managed  by  the 
State  of  Delaware  for  the  enhancement 
of  the  State's  native  wildlife  resources 
and  the  introduction  of  Delmarva  fox 
squirrel  is  consistent  with  this  effort. 

The  Service  proposed  to  adopt  rules 
governing  the  designation  of  this 
Delmarva  fox  squirrel  population  as 
experimental  on  April  5, 1984  (49  FR 
13556). 

Summary  of  Commants  and 
Reconunendatioos 

The  Service  received  comments  from 
the  following: 

Delaware  Department  of  Natural 
Resources  and  Environmental  Control. 
Maryland  Department  of  Natural 
Resources,  and  the  National  Wildlife 
Federation  (NWF). 

Delaware  and  Maryland  expressed 
support  of  this  effort  as  they  have 
throughout  the  development  of  this 
regulation  and  all  the  preliminary  efforts 
to  identify  release  sites  and  to  formulate 
management  objectives.  Delaware 
pointed  out  that  the  Management 
section  should  be  amended  to  reflect  the 
actual  reintroduction  timetable  from 
spring  (stated  in  the  proposed  rule)  to 
fall  of  1984  for  the  first  release.  A 
second  release  would  occur  the 
following  spring  and  a  third  release  in 
the  fall  of  1985.  This  correction  has  been 
made.  Delaware  also  requested  that  a 
phrase  be  added  to  the  last  sentence  of 
the  Management  section  clearly 
expressing  that  take  of  Delmarva  fox 
squirrel  is  in  violation  of  State  law.  We 
have  complied  with  the  request  and 
amended  this  section  accordingly,  as 
well  as  having  refined  the  special  rule 
language  to  carefully  tailor  the 
protections  afforded  to  meet  the 
"necessary  and  advisable"  test  of 
section  4(d)  of  the  Act. 

NWF  stated  that  allowing  incidental 
take  is  arbitrary  and  expresed 
opposition  to  the  special  rule  which 
allows  take  in  accordance  with  State 
law.  They  believe  that  relaxation  of  the 
restrictions  imposed  by  section  7  and  9 
of  the  Act  are  not  justified  without  the 
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State  having  expressed  opposition  to 
reintroduction.  The  Service  regrets  this 
misunderstanding.  The  decisions  to 
designate  this  population  as 
experimental  nonessential  and  to 
develop  the  special  rules  associated 
with  this  designation  were  based  on 
extensive  discussion  with  Delaware  and 
Maryland  and  the  Hnal  position  as 
expressed  in  this  regulation  is  a 
consensus  of  those  discussions. 

Without  the  experimental  designation 
and  relaxed  protections,  this  action 
would  face  opposition  from  the  State  of 
Delaware. 

To  clarify  the  take  restriction  and 
exemptions  in  this  regulation,  the 
Service  has  made  wording  changes  in 
the  following  sections:  The  Management 
section  was  reworded  to  indicate  that 
take  prohibitions  for  this  population  are 
referred  to  in  the  special  rule.  In 
addition,  the  special  rule  was  reworded 
to  incorporate  the  specific  prohibitions 
and  restrictions  that  apply  to  this 
population.  The  Service  believes  this  is 
necessary  to  clarify  the  incidental  take 
question  and  to  clarify  the 
responsibilities  of  both  Delaware  and 
the  Service  in  this  undertaking. 

Executive  Order  12291,  Paperwork 
Reduction  Act.  and  Regulatory 
Flexibility  Act. 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  this  is  not  a  major  rule 


as  deHned  by  Executive  Order  12291; 
that  the  rule  would  not  have  a  "  ■ 

significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  The  introduction 
site  occurs  within  several  miles  of 
Atlantic  Ocean  resorts  in  a  region  that 
can  be  considered  as  high  use  for 
vacationers  and  wildlife  enthusiasts. 
However,  this  site  is  not  in  the  vicinity 
of  a  high  concentration  of  year-round 
inhabitants.  The  Assawoman  Wildlife 
Area  has  been  set  aside  by  the  State  of 
Delaware  for  wildlife  use.  The 
introduction  of  a  nonessential 
experimental  population  into  this  area  is 
compatible  with  current  utilization  of 
the  site  and  is  expected  to  have  no 
impact  on  public  use  days.  No  private 
entities  will  be  affected  by  this  action. 
The  rule  as  proposed  does  not  contain 
any  information  collection  or 
recordkeeping  requirements  as  defined 
in  the  Paperwork  Reduction  Act  of  1980 
{Pub.  L  96-511). 

National  Environmental  Policy  Act 
(NEPA) 

An  Environmental  Assessment  (EA) 
under  NEPA  has  been  prepared  and  is 
available  to  the  public  at  the  Office  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service  at  the  address  listed 
above.  Based  upon  the  information 


considered  in  the  EA,  a  decision  has 
been  made  that  the  preparation  of  an 
Enviromnental  Impact  Statement  is  not 
required  for  this  action. 

Author 

The  principal  author  of  this  proposal 
is  Peter  G.  Poulos,  Office  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
Washington.  D.C.  20240. 

List  of  Subjects  in'SO  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— {AMENDEDl 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  U.S.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority  Pub.  L.  93-205.  87  Stat.  884;  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L.  95-«32,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  and  Pub.  L 
97-304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq). 

2.  Amend  Section  17.11(h)  by  adding 
the  following  in  alphabetical  order 
(following  the  existing  entry  for  this 
species)  to  the  list  of  endangered  and 
threatened  mammals: 


Soecnn 


Common  nanw 


Soantific  naxnn 


Hislonc  range 


Vertetifate  popu<8tion  whers 
sndangereo  or  threatenoa 


Status 


When 
iratM 


Crrtical 
habnal 


Special 
rules 


Squr*  Oakiana  Penmsuta  tox Sams  ngar  anenus.. 


USA      (D«marva 
soutt>east  PA) 


Peninsula     to     U  S.A  (0»— Sussei  County).. 


XN 


161 


NA    17.84(a) 


3.  Part  17  is  amended  by  adding  new 
paragraph  (a)  to  S  17.84  to  read  as 
follows: 

917J4    Special  rute»-V*rtebnitM. 

(a)  Delmarva  Peninsula  fox  squirrel 
[ScJurus  niger  cinereus]. 

(1)  The  Dielmarva  Peninsula  fox 
squirrel  population  identified  in 
paragraph  (6)  below  is  a  nonessential 
experimental  population. 

(2)  No  person  shall  take  this  species, 
except: 

(i)  For  educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act  and  in  accordance  with 
apphcable  State  fish  and  wildlife 
conservation  lawn  and  regulations;  or 


(ii)  Incidental  to  recreational 
activities. 

(3)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  (other  than  incidental  taking 
as  described  in  paragraph  (2)(ii))  will 
also  be  a  violation  of  the  Endangered 
Species  Act. 

(4)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  laws  or 
regulations  or  the  Endangered  Species 
Act. 

(5)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 


commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraph  (2)  or  (4). 

(6)  The  site  for  reintroduction  of 
Delmarva  Peninsula  fox  squirrel  is 
totally  isolated  from  existing 
populations  of  this  species.  The  nearest 
extant  population  is  in  the  Chincoteague 
National  Wildlife  Refuge  approximately 
50  miles  from  the  reintroduction  site. 
The  reintroduction  site  is  within  the 
historic  range  of  this  species  and  is 
located  at  the  Assawoman  Wildlife 
Area,  Sussex  County,  Delaware. 
Observation  of  previous  releases  have 
shown  that  fox  squirrels  have  not 
traveled  more  than  2  or  3  miles  from 
release  sites,  therefore,  the  possibiUty  of 
this  population  contacting  extant  wild 
populations  is  unlikely. 


Federal  Register  /  Vol.  49.  No.  179  /  Thursday.  September  13.  1984  /  Rules  and  Regulations 


35055 


(7)  The  reintroduced  population  will 
be  checked  periodically  to  determine  its 
condition  and  the  success  of  the 
reintroduction.  Of  special  concern  will 
be  the  establishment  of  breeding  pairs 
and  the  reproductive  success  of  the 
population.  The  movement  patterns  of 
the  released  individuals  and  the  overall 
health  of  the  population  will  also  be 
observed. 

(Experimental  Population  for  Delmarva 
Peninsula  Fox  Squirrel) 

Dated:  August  22,  1984. 
G.  Ray  Amett 

Assistant  Secretary  for  Fish  and  Wildlife 
Parks. 

|FR  Doc.  B4-24ige  Filed  »-12-M:  8:45  ami 
MLLINO  CODE  4310-5S-4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
(Docl(«t  No.  40302-21] 

Groundfish  of  the  Gulf  of  Alaska; 
Notice  of  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 


summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  optimum  yield  of 
sablefish  will  be  achieved  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska, 
and  that  a  closure  of  this  area  to  a 
directed  fishery  for  sablefish  by 
fishermen  of  the  United  States  is 
necessary  to  prevent  overfishing  of 
sablefish.  This  action  is  intended  to 
promote  the  conservation  of  sablefish. 
DATES:  This  notice  is  effective  at  noon. 
Alaska  Daylight  Time  (.ADT),  September 
11, 1984.  until  noon.  Alaska  Standard 
Time,  December  31, 1984.  Public 
comments  are  invited  on  this  closure 
until  September  26. 1984. 
ADDRESS:  Comments  should  be  sent  to 
Robert  W.  McVey,  Director.  Alaska 
Region.  National  Marine  Fisheries 
Service,  P.O.  Box  1668,  Juneau.  AK 
99802.  During  the  comment  period,  the 
data  upon  which  this  notice  is  based 
will  be  available  for  public  inspection 
during  business  hours  (8:00  a.m.  to  4:30 
p.m.,  weekdays)  at  the  NMFS  Alaska 
Regional  Office,  Federal  Building,  Room 
453,  709  West  Ninth  Street.  Juneau. 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Management 
Biologist,  NMFS).  907-586-7230. 


8UPPLCMENTAIIV  INPORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Gulf  of  Alaska 
(FMP),  which  governs  the  groundfish 
fishery  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  provides  for  inseason 
adjustments  of  fishing  seasons  and 
areas.  Implementing  rules  at  55  672.20 
and  672.22  specify  that  these 
adjustments  will  be  made  by  the 
Secretary  of  Commerce  (Secretary  by 
notice  in  the  Federal  Register. 

Three  regulatory  areas  of  the  Gulf  of 
Alaska  are  defmed  in  5  672.2.  One  of 
these  is  the  Central  Regulatory  Area,  for 
which  the  optimum  yield  (OY)  of 
sablefish  is  3,060  metric  tons  (mt).  Of 
this  amount,  160  mt  will  be  harvested  by 
foreign  nations  and  290  mt  will  be 
harvested  by  U.S.  fishermen  in  joint 
ventrues-These  amounts  will  be  taken, 
as  operational  bycatches  in  directed 
fisheries  for  the  other  target  species, 
during  the  remainder  of  the  fishing  year. 
Through  August  25,  1984,  U.S.  fishermen 
have  harvested  and  landed  2.116  mt  of 
sablefish  in  the  directed  sablefish 
fishery.  The  balance  of  the  OY  available 
to  U.S.  fishermen  for  a  directed  fishery 
is  494  mt.  which  will  be  harvested  by 
noon  on  September  11,  1984.  The 
Regional  Director  has  determined  that 
the  OY  for  sablefish  will  be  taken  by 
U.S.  and  foreign  fishermen  during  the 
1984  fishing  year  and  that  further  fishing 
for  sablefish  by  U.S.  fishermen  beyond 
September  11, 1984,  would  cause  the  OY 
to  be  exceeded. 

Therefore,  the  Secretary  issues  this 
notice  prohibiting  further  fishing  for 
sablefish  by  U.S.  fishermen  in  a  directed 
fishery  in  the  Central  Regulatory  Area 
after  noon  on  September  11. 1984.  This 
closure  will  be  effective  when  this 
notice  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register  and 
after  it  has  been  publicized  for  48  hours 
through  procedures  of  the  Alaska 
Department  of  Fish  and  Game.  If 
comments  are  received,  the  necessity  of 
this  closure  will  be  reconsidered  and  a 
subsequent  notice  will  be  published  in 
the  Federal  Register,  either  confirming 
this  notice's  continued  effect,  modifying 
it,  or  rescinding  it. 

Other  Matters 

The  sablefish  stock  in  the  Central 
Regulatory'  Area  will  be  subject  to  harm 
unless  this  order  takes  effect  promptly. 
The  Agency  therefore  fmds  for  good 
cause  that  advance  notice  and  public 
comment  on  this  order  is  contrary  to  the 
public  interest  and  that  the  effective 
date  should  not  be  delayed. 

This  action  is  taken  under  the 
authority  of  5  5  672.20  and  672.22  and 


complies  with  Executive  Order  12291.  It 
is  not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  It  requires  no 
collection  of  information  for  purposes  of 
the  Paperworic  Reduction  Act 

List  of  Subjects  in  50  CFR  872 

Fisheries. 
(16  U.S.C.  1801  et  seq.) 

Dated;  September  la  1984. 
Carmea  |.  Bloodin. 

Deputy  Assistant  Administrator  for  Fisheriea 
Resource  Management,  National  Marine 
Fisheries  Service. 

im  Dot  S4-24287  FUkI  S-12-M.  •:45  am] 
BIUJNQ  COOC  X10-a-M 


50  CFR  Part  663 
[Docket  No.  40453-4053] 

Pacific  Coast  Groundfish  Fishery 

AQEHCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  fishing  restrictions 
and  request  for  comments. 

summary:  NMFS  issues  this  notice 
establishing  restrictions  which  further 
reduce  the  levels  of  fishing  for  widow 
rockfish  taken  off  the  coasts  of 
Washington.  Oregon,  and  California, 
and  seeks  pubhc  comment  on  this 
action.  This  action  is  authorized  under 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  and  is  necessary  to  help  prevent 
the  optimum  yield  for  widow  rockfish 
from  being  reached  before  the  end  of 
1984.  This  action  is  intended  to  lower 
fishing  rates,  reduce  the  risk  of 
biological  stress,  and  reduce  the 
probabihty  of  fishery  closure  before  the 
end  of  the  year. 

DATE:  This  notice  is  effective  from  0001 
(Pacific  Daylight  Time)  September  9. 
1984,  until  modified,  superseded,  or 
rescinded.  Comments  will  be  accepted 
through  September  24, 1984. 

ADDRESSES:  Send  comments  to  Dr.  T.E. 
Kruse,  Acting  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE,  BIN 
C15700,  Seattle,  WA  98115;  or  to  Mr. 
E.G.  Fullerton.  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731.  The 
aggregate  data  upon  which  this  notice  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director.  Northwest 
Region,  at  the  address  above,  during 
business  hours  until  the  end  of  the 
comment  period. 
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FOR  FUNTMEM  ITOWMATIOII  CONTACT 
Dr.  T.E.  Knise,  206-52ft-ei5a  or  Mr.  E.C. 
Fullerton.  21»-548-2575. 
SUPPLSMeNTAHV  MFOMMTION: 

Background 

The  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  was  approved 
(47  PR  6043.  February  10. 1982)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  and  final 
implementing  regulations  were 
published  on  October  5. 1982  (47  FR 
43964).  The  regulations  at  50  CFR 
663.22(a)  allow  the  Secretary  of 
Commerce  (Secretary)  to  impose 
restrictions  to  reduce  fishing  on  stocks 
showing  signs  of  biological  stress. 
Biological  stress  of  widow  rockfish  was 
documented  shortly  after 
implementation  of  the  FMP  in  1982  (47 
FR  46287),  and  this  species  has  been 
managed  by  trip  limits  since  that  time. 

The  action  announced  in  this  notice 
supersedes  the  provisions  published  in 
the  Federal  Register  on  May  10, 1984  (49 
FR  19825)  which  imposed  a  40,000- 
pound,  one-landing-per-week  trip  limit 
on  widow  rockfish  taken  off  the  coasts 
of  Washington,  Oregon,  and  California. 
On  August  2. 1984.  the  Secretary 
announced  his  concurrence  with  the 
Pacific  Fishery  Management  Council's 
(Council)  decision  to  further  reduce  the 
trip  limit  to  1,000  pounds  when  9,200 
metric  tons  (mt)  is  landed  (49  FR  30948). 
The  best  scientific  data  available  on 
August  30, 1984,  indicated  that  9,200  mt 
of  widow  rockfish  will  be  landed  by 
September  9, 1984.  Accordingly,  the  trip 
limit  for  widow  rockfish  is  reduced  to 
1,000  pounds  and  the  trip  frequency 
provision  is  removed.  The  States  of 
Oregon  and  Washington  are  taking 
similar  action  effective  September  9. 
1984. 

This  reduction  virtually  will  eliminate 
the  directed  fishery  for  widow  rockfish 
for  the  remainder  of  1984,  while 
allowing  incidental  catches  from  other 
fisheries  to  be  landed.  A  1,000-pound 
trip  limit  imposed  in  September  1983 
resulted  in  landings  of  1.4  mt  per  day.  If 


similar  rates  occur  in  1984,  complete 
closure  of  the  fishery  may  be  avoided. 
However,  if  the  9,300-mt  optimum  yield 
(OY)  quota  is  reached  before  the  end  of 
the  calendar  year,  all  further  landings 
will  be  prohibited  as  stated  at 
§  663.21(b). 

This  reduction  applies  to  all  U.S. 
fishing  vessels  operating  seaward  of 
WaShinton,  Oregon,  and  California. 
including  U.S.  vessels  delivering  to 
foreign  processors.  For  U.S.  vessels 
delivering  to  foreign  processors  the  trip 
limits  are  applied  on  a  haul-by-haul 
basis.  Foreign  fishing  and  processing 
vessels  already  are  subject  to  incidental 
catch  and  retention  allowance 
percentages  which  are  more  restrictive 
than  the  limits  placed  on  U.S.  fisheries. 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Secretary  announces  that: 

(1)  No  more  than  1,000  pounds  (round 
weight)  of  widow  rockfish  may  be  taken 
and  retained  or  landed,  per  vessel  per 
fishing  trip:  and 

(2)  This  restriction  applies  to  all 
widow  rockfish  taken  and  retained  in 
ocean  waters  offshore  of,  or  landed  in, 
Washington,  Oregon,  and  California, 
regardless  of  the  place  of  taking. 

Classification 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available. 

These  actions  are  taken  under  the 
authority  of  50  CFR  663.22  and  663.23 
and  are  in  compliance  with  Executive 
Order  12291.  The  actions  are  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  proposed  reduction 
in  fishing  levels  unless  he  determines 
that  prior  notice  and  public  review  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Because  of  the 
immediate  need  to  limit  the  harvest  of 
widow  rockfish  and  thereby  reduce 
catch  levels  which  could  otherwise 


IMI 


result  in  overharvest  and  closure  of  the 
fishery,  further  delay  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  If  fishing  for  widow  rockfish 
continues  at  current  rates,  OY  will  be 
reached  in  mid-September.  Prompt 
action  to  reduce  those  fishing  rates  is 
necessary  to  protect  this  resoorce  and 
alleviate  the  necessity  for  closure  before 
the  end  of  the  year.  Consequently,  this 
action  is  effective  Septembers,  1984. 
The  States  of  Oregon  and  Washington 
are  implementing  similar  regulations. 

These  restrictions  require  no 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

The  public  has  had  opportunity  to 
comment  on  these  management 
measures.  The  public  participated  in  the 
Groundfish  Management  Team  meeting 
June  25-27, 1984.  and  the  Task  Force/ 
Groundfish  Advisory  Subpanel  and 
Council  meetings  July  10-12. 1984.  that 
generated  the  decision  to  impose  a 
1.000-pound  trip  limit  for  widow  rockfish 
when  9,200  mt  is  reached.  This  decision 
was  announced  in  the  Federal  Register 
on  August  2, 1984  (49  FR  30948)  and 
public  comments  were  requested  but 
none  were  received.  The  public  also 
attended  the  meeting  of  the  Council's 
Groundfish  Management  Team  on 
August  30, 1984,  in  Seattle,  Washington, 
when  the  projected  catches  of  widow 
rockfish  were  announced  and  discussed. 
Further  public  comments  will  be 
accepted  for  15  days  after  publication  of 
this  notice  in  the  Federal  Register.  If 
deemed  appropriate,  this  action  may  be 
modified  or  rescinded  on  the  basis  of 
public  comment. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries. 
(16  U.S.C.  1801  et  seq.) 

Dated:  September  10. 1984. 
Carmen  |.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management  National  Marine 
Fisheries  Service. 

(FK  Doc  84-24296  Tiled  9-10-84,  5.03  pm| 
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This   section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
fTwking   prkx  to      tt)e   adoption   of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

FCU  Ownership  of  Fixed  Assets 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Proposed  rule. 


summary:  This  proposed  rule  is  a 
revision  of  $  701.36  of  the  National 
Credit  Union  Administration  Rules  and 
Regulations.  It  is  a  threshold  rule,  the 
substantive  changes  to  which  are  being 
extended  to  federal  credit  unions 
between  $1  and  $2  million  in  assets  and 
which  have  over  5%  in  fixed  assets  (as 
defined  by  the  rule).  Approximately 
1,570  federal  credit  unions  fall  into  the 
size  category,  and  at  least  51  have 
reported  fixed  assets  in  excess  of  5%  of 
their  total  assets.  These  51  credit  unions 
and  others  considering  such  investments 
would  have  to  seek  the  written  approval 
of  the  National  Credit  Union 
Administration  for  any  investment  in 
fixed  assets  exceeding  5%  of  their  total 
assets.  The  proposed  rule  eliminates 
certain  reporting  requirements  from 
these  credit  unions,  however,  and  it 
eliminates  aggregate  payments  on  leases 
of  fixed  assets  with  a  year  or  less 
maturity  from  the  definition  of  fixed 
assets. 

The  rule  retains  provisions  that 
require  that  property  needed  for  future 
expansion  be  at  least  partially  utilized 
within  3  years  unless  otherwise 
approved  by  the  Administration.  It  also 
continues  to  prohibit  all  federal  credit 
unions  from  acquiring  real  property  for 
use  as  premises  from  directors,  members 
of  the  supervisory  and  the  credit 
committee,  officials,  and  employees, 
their  spouses,  or  members  of  their 
immediate  families  without  written 
approval  of  the  Administration.  There 
are  also  certain  housekeeping  changes 
that  clarify  or  simplify  the  existing  rule. 

DATE:  Comments  must  be  received  on  or 
before  November  4. 1984. 


ADDRESS:  Send  comments  to  Rosemary 
Brady,  Secretary,  National  Credit  Union 
Administration  Board,  1776  G  Street, 
NW.,  Washington,  D.C.  20456, 
Telephone:  (202)  357-1100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  P.  Acuna,  Director,  Department  of 
Supervision  and  Examination. 
Telephone  (202)  357-1065 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  107(4)  of  the  Federal  Credit 
Union  Act  states  in  part  that  a  federal 
credit  union  shall  have  the  power  to 
purchase,  hold,  and  dispose  of  property 
necessary  or  incidental  to  its  operations. 
On  December  8, 1978,  the  National 
Credit  Union  Administration  published 
a  final  rule  (5  701.36  of  the  NCUA  Rules 
and  Regulations)  which  requires  all 
federal  credit  unions  having  aggregate 
assets  of  $2  million  or  more  to  seek 
written  approval  of  NCUA  for  any 
investment  in  fixed  assets  in  excess  of  5 
percent  of  total  assets  or  its  previously 
approved  investment  limit.  In  support  of 
its  request,  the  rule  required  a  federal 
credit  union  to  submit  specific  reports 
and  statements  listed  therein.  The  rule 
also  included  provisions  that  apply  to  all 
federal  credit  unions.  Those  provisions 
relate  to  the  obtaining  of  property  for 
future  expansion,  the  disposal  of 
abandoned  property,  the  estimated 
useful  lives  of  fixed  assets,  the 
maximum  assigned  salvage  values,  and 
the  obtaining  of  property  from  officials, 
employees,  or  their  relatives.  No 
changes  have  been  made  to  the  rule 
since  it  was  adopted  in  1978. 

As  a  part  of  its  regulatory  review 
process,  the  National  Credit  Union 
Administration  issued  a  request  for 
comments  on  January  23, 1984, 
concerning  these  existing  rules.  It 
solicited  views  on  the  existing  rule  and 
on  several  questions  relating  to  it.  The 
National  Credit  Union  Administration 
received  61  letters  which  addressed 
these  questions.  Other  issues  raised  by 
the  commenters  zeroed  in  on  the 
definition  of  fixed  assets — specifically, 
the  inclusion  of  typewriters,  calculators. 
EDP,  security  equipment,  and  also 
leasehold  improvements.  These  issues 
are  addressed  in  this  proposed  rule. 

Is  a  Rule  Needed? 

We  believe  that  there  is  still 
justification  for  having  the  rule.  Its  most 
substantive  provisions  affect  only  those 


federal  credit  unions  with  $1,000,000  or 
more  in  assets,  over  5%  of  which  is 
invested  in  fixed  assets.  It  is  in  this 
sense  a  threshold  rule  which  applies 
only  to  larger  credit  unions  with  an 
above-average  investment  in  fixed 
assets.  Investments  of  this  type  tend  to 
have  a  negative  impact  on  both  income 
and  expenses  and.  accordingly,  raise  the 
potental  for  safety  and  soundness 
problems.  Thus,  the  rule  serves  a 
meaningful  purpose  and  should  be 
continued.  The  weight  of  evidence  and 
agency  experience  clearly  support  this. 

Purchases  of  fixed  assets  also  have  a 
direct  impact  on  the  National  Credit 
Union  Share  Insurance  Fund  (NCUSIF). 
as  noted  in  the  1984  Request  for   , 
Comments.  As  of  May  1984.  the  NCUSIF 
was  negotiating  the  sale  of  10  credit 
unions'  fixed  assets  (land,  buildings,  and 
computer  equipment)  it  had  acquired 
from  merged  or  liquidated  credit  unions. 
They  had  a  book  value  of  $3.4  million 
and  the  losses  on  their  potential  sale  are 
estimated  to  be  at  least  $1.4  miUion.  In 
addition,  the  NCUSIF  is  committed  to 
purchasing  $1.9  million  in  fixed  assets 
from  approved  mergers  and  liquidations 
if  the  assets  are  not  sold.  Potential 
losses  from  these  commitments  are  also 
estimated  to  be  $1.4  million. 

Interestingly,  over  92  percent  of  the 
commenters  agreed  that  the  rule  should 
remain.  Moreover,  five  respondents 
recommended  continuance  because 
their  credit  unions  experienced  adverse 
financial  problems  that  resulted  from 
overinvesting  in  fixed  assets. 
Representative  observations  include; 

■    Before  a  rule  was  established,  a 
state  supervisor  reported  that  of  four 
credit  unions  who  were  pressured  to 
build  in  1978-1979  on  the  basis  of  need 
15-20  years  into  the  future,  one  credit 
union  subsequently  experienced  5 
consecutive  years  of  losses  before 
reversing  the  negative  trend,  while 
another  is  still  struggling  towards 
salvaging  its  operations.  In  the  state 
supervisor's  words.  "It  was 
disasterous." 

•    In  another  instance,  the  president 
of  an  FCU  wrote,"I  think  it  would  be 
disasterous  to  the  credit  union  industry 
if  limitations  were  totally  removed  since 
particularly  in  the  construction  of  a  new 
building,  management  and  the  board 
find  it  emotional,  as  well  as  an 
economic  experience.  The  temptation  to 
'build  for  eternity'  is  strong." 


I 
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•    "The  current  regulation  has 
resulted  in  some  control  of  porchaset  of 
Fixed  assets  but.  more  importantly,  it 
has  drawn  attention  to  the  need  for 
proper  planning  when  purchasing  fixed 
.  .  .  ",  an  NCUA  regional  director 
commented. 

Accompanying  the  first  question  was 
the  issue  of  what  asset  size  group  and 
ratio  of  fixed  assets  to  total  assets  the 
regulation  should  apply.  Although  the 
commenters  provided  a  variety  of 
responses  on  thia  issue,  the  majority  did 
agree  that  assets  should  be  the  initial 
selection  criteria  and  that  the  ratio  of 
fixed  assets  to  total  assets  should 
continue  to  be  greater  than  5  percent  as 
the  second  criteria  for  the  applicability 
of  the  fixed  asset  rule. 

Support  for  extending  the  asset 
threshold  to  $1  million  came  from 
several  commenters.  An  NCUA  regional 
director  commented  that  he  has  45 
federal  credit  unions  with  assets  of  $1 
million^r  more  which  had  an 
investment  in  fixed  assets  of  over  5 
percent.  Twenty-nine  of  those  FCU's 
had  operating  deficits  in  1983.  Statistics 
were  provided  indicating  a  contributing 
relationship  between  high  fixed  assets 
percentages  and  an  inability  to  operate 
without  a  deficit  earnings  position.  The 
regional  director  farther  commented  on 
a  study  of  11  merged  or  liquidated  credit 
unions  within  that  region.  Of  the  11 
cases,  six  revealed  that  ownership  of 
fixed  assets  contributed  to  the  credit 
unions'  financial  problems.  In  10  of 
those  11  cases,  NCUA  still  either  owns 
the  fixed  assets  or  is  committed  to  their 
future  purchase.  Problems  such  as  those 
with  excessive  investments  in  fixed 
assets  are  rarely  encountered  in  federal 
credit  unions  with  less  than  $1  million  in 
assets,  but  they  are  increasingly 
common  in  larger  credit  unions. 
Therefore,  in  consideration  of  these 
comments,  we  believe  it  to  be  in  the  best 
interests  of  federal  credit  unions  and  of 
the  Insurance  Fund  to  include  those 
credit  unions  that  have  aggregate  assets 
totaling  $1  million  or  more  and  a  ratio  of 
fixed  assets  to  total  assets  greater  than 
5  percent. 

Should  the  Rule  Be  Extended  to 
Federally-Insured  State-Chartered 
Credit  Unions? 

We  believe  that  the  issue  of 
investment  in  fixed  assets  involves 
supervision,  and  the  National  Credit 
Union  Administration  does  not 
supervise  state-chartered  credit  unions. 

However.  NCUA  conducted  a  survey 
of  state  laws  with  regard  to  the  fixed 
assets  investment  requirement  in  each 
state  since  a  majority  of  commenters 
expressed  that  the  regulation  should 
apply  to  FISCUs.  We  found  that  31 


states  have  their  own  regulations, 
statutes,  or  prior  approval  requirements 
regarding  the  purchase  of  fixed  assets  or 
are  in  the  legislative  process  of 
establishing  a  rule.  Five  states  have  no 
state-chartered  federally  insured  credit 
unions. 

Concernins  FISCU's.  it  should  be 
noted  that  the  relationship  between 
state  supervisors  and  NCUA  regional 
directors  is  a  cooperative  one; 
accordingly,  a  mutual  exchange  of 
information  in  problem  investments, 
when  they  arise,  is  immediately 
communicated.  Thus,  since  the  majority 
of  the  states  have  their  own  fixed  asset 
requirements  and  since  the  credit  union 
state  supervisory  authorities  are  directly 
responsible  for  approving  a  credit 
union's  activities  in  the  purchase  of 
fixed  assets,  there  appears  to  be  no  need 
for  an  extension  of  federal  rulemaking  in 
this  area.  Several  commenters  did 
recommend,  however,  that  NCUA's 
fixed  asset  rule  could  be  used  as  a 
•guideline  in  those  states  where  there  are 
no  estabhshed  rules. 

Should  There  Be  Dififerent  Requirements 
for  Different  Asset  Size  of  Credit 
Unians? 

Our  review  of  comments  received  on 
this  question  aa  well  as  losses  and  other 
risk  data  related  to  the  question  has  led 
us  to  the  conclusion  that  a  uniformly- 
applied  5%  limit  should  be  continued. 
The  5%  limit  has  not  shown  itself  to  be 
hardship,  and  31  of  the  38  commenters 
agreed.  TTie  commenters  indicated  that 
using  such  varying  asset  criteria  to 
determine  whether  NCUA  approval  was 
needed  for  investing  in  fixed  assets 
would  be  difficult  to  administer.  One 
commenter  also  noted  that  asset  size  per 
se  would  be  neither  an  indicator  of 
financial  health,  nor  an  indication  of 
whether  an  investment  should  be  made. 

Federal  credit  unions  with  assets  of 
81,000,000  or  more  and  a  ratio  of  fixed 
assets  to  total  assets  of  more  than  5% 
tend  to  represent  a  greater  risk  of  loss  to 
the  National  Credit  Union 
Administration  Share  Insurance  Fund 
(NCUSIF)  than  do  other  federal  credit 
unions.  These  federal  credit  unions  have 
a  history  of  lower  average  net  earnings 
after  dividends  and  statutory  re8er\'e 
transfers.  They  also  experience  adverse 
financial  performance  trends  such  as 
historically  lower  capital  to  asset  ratios, 
higher  operating  expense  to  asset  ratios, 
and  lower  average  net  income  to 
average  asset  ratios  than  those  federal 
credit  unions  that  either  have  no  fixed 
assets  or  aggregate  fixed  assets  equal  to 
5  percent  or  less  of  total  assets. 


Should  tiM  Rule  Specify  the  Fenn  of 
Statements  and  Reports  Submitted  to 
NCUA  in  Support  of  a  Request  for  an 
Approval  of  an  Investment  in  Fixed 
Assets? 

We  note  that  this  rule  applies  only  to 
those  larger  federal  credit  unions  whose 
investment  in  fixed  assets  exceed  5%  of 
their  total  assets.  We  have  concluded 
that  it  should  not  be  necessary  for  those 
credit  unions  to  submit  uniform 
statements  and  reports  since  each 
regional  director  will  continue  to 
approve  a  request  based  upon  the  credit 
union's  past  and  current  financial 
performance  and  the  merits  of  the  credit 
union's  proposal.  Twenty-five  of  the  39 
commenters  responding  to  this  issue 
concurred  that  the  form  of  statements 
and  reports  required  to  be  submitted  in 
support  of  a  request  for  an  approval 
should  be  left  to  the  regional  director. 

Should  Specific  Regulations  Governing 
the  Accounting  for  the  Purchase,  Sale, 
and  Disposal  of  Fixed  Assets  and  Any 
Sale  and  Leaseback  Transactions. 
Including  Any  Resulting  Gains.  Be 
Included  in  the  Rule? 

The  majority  of  the  commenters 
responding  to  the  last  two  questions 
indicated  that  the  NCUA  Board  should 
not  establish  specific  rules  with  regard 
to  such  transactions.  Rather,  reliance 
should  be  placed  on  generally  accepted 
accounting  principles  as  promulgated  by 
the  Financial  Accounting  Standards 
Board  and  that  accounting  instructions 
and  guidance  properly  belong  in 
NCUA's  Accounting  Manual  for  Federal 
Credit  Unions.  We  concur.  (The  majority 
of  the  commenters  did  agree,  however, 
that  NCUA  should  retain  and  update  its 
September  1981  Interpretive  Ruling  and 
Policy  Statement  (IRPS  81-7)  that  deals 
with  sale-and-leaseback  arrangements 
of  federally  insured  credit  unions.) 

Other  Issues 

Credit  Union  Service  Corporations 

A  discussion  was  included  with  the 
January  23, 1984,  Request  for  Comments 
regarding  the  use  of  a  Credit  Union 
Ser\'ice  Organization  (CUSO)  as  a 
means  of  circumventing  the  fixed  asset 
rule. 

Our  review  of  this  area  has  indicated 
that  this  is  a  supervision  issue  which 
can  be  dealt  with  on  a  case-by-case 
basis.  Investments  in  fixed  assets  by 
CUSO's  can  be  made  for  legitimate 
purposes  to  service  the  needs  of  the 
CUSO,  its  users,  and  its  investors. 
Abuses  are  not  prevalent,  but  if  patterns 
should  develop,  the  NCUA  Board  would 
consider  appropriate  action  at  that  time. 
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Definition  of  Fixed  Assets 

Another  issue  raised  by  commenters 
dealth  with  definition  of  fixed  assets. 
The  definition  within  the  current  rule  is 
all-inclusive.  The  purchase  of  fixed 
assets  generally  consists  of  transferring 
income-earning  assets  to  a  non-earning 
status.  It  is  recognized,  however  that 
some  items,  such  as  typewriters  and 
calculators,  are  needed  for  basic  credit 
union  operations,  and  that  in  purchasing 
or  replacing  them,  a  paperwork  burden 
may  be  created  if  the  credit  union  is 
required  to  submit  a  fixed  asset 
investment  proposal  to  NCUA.  As  one 
credit  union  trade  association 
commented,  "some  credit  unions,  when 
faced  with  declining  assets,  have  had  to 
seek  permission  from  NCUA  to  buy  such 
routine  business  items  such  as 
calculators  and  typewriters.  We  do  not 
believe  that  this  was  the  intent  of  the 
regulation."  We  concur  with  that 
statement;  however,  we  do  not  believe 
that  this  type  of  situation  is  prevalent. 
We  also  believe  that  the  regional 
directors  will  have  sufficient  flexibility 
to  deal  with  such  situations  on  a  case- 
by-case  basis  with  the  least  possible 
paperwork  burden  to  the  credit  union. 

An  issue  that  has  recently  arisen  was 
the  application  of  the  definition  of  fixed 
assets  to  a  lease  agreement.  It  has  been 
opined  that,  "an  FCU  may  not  rent 
space  or  pay  for  renovations  in  a 
building  that  is  owned  by  a  director/ 
treasurer  without  NCUA's  written 
approval."  While  the  language  in  the 
current  rule  supported  the  stated 
opinion,  the  rule  was  not  intended  to 
apply  to  short-term,  informal  lease 
agreements  with  credit  union  officials, 
employees,  or  their  spouses  where  the 
lease  agreement  can  be  terminated  at 
will.  The  definition  of  fixed  assets  was 
intended  to  apply  to  investments  in 
long-term  leases  that  would  be  recorded 
on  the  federal  credit  union's  books  as  an 
asset.  Accordingly,  that  portion  of  the 
definition  of  fixed  assets  that  addresses 
leases  (subsection  (b)(4)(iii))  has  been 
amended  in  the  proposed  rule  to  specify 
that  it  applies  to  leases  with  a  maturity 
in  excess  of  one  year. 

Summary 

The  proposed  rule  will  continue  to 
regulate  a  federal  credit  union's 
ownership  of  fixed  assets.  The  proposed 
rule  will  not  be  extended  to  include 
federally  insured  state-chartered  credit 
unions,  but  those  federal  credit  unions 
that  have  assets  between  $1  and  S2 
million  will  need  to  seek  written 
approval  from  their  respective  NCUA 
regional  director  when  their  investment 
in  fixed  assets  exceeds  5  percent  of  total 


assets,  unless  the  credit  union  has 
already  obtained  written  approval  under 
the  existing  rule.  Different  requirements 
for  different  asset  sizes  of  credit  unions 
have  not  been  established,  the 
mandated  form  of  statments  and  reports 
submitted  to  NCUA  in  support  of  a 
request  for  an  approval  of  an  investment 
in  fixed  assets  has  been  deleted,  leaving 
the  content  of  a  fixed  asset  investment 
proposal  to  the  discretion  of  the  federal 
credit  union's  respective  regional 
director.  The  definition  of  fixed  assets 
has  been  modified  to  exclude  lease 
agreements  with  a  maturity  of  1  year  or 
less.  And  finally,  specific  regulations 
governing  the  accounting  for  the 
purchase,  sale  and  disposal  of  fixed 
assets,  and  in  arranging  sale-and- 
leaseback  transactions,  are  not  included 
in  the  proposed  rule  because  these 
subjects  are  adequately  covered  in  the 
Accounting  Manual  for  Federal  Credit 
Unions  and  IRPS  81-7. 

Re^latory  Procedures  ^ 

The  proposed  rule  will  have  little  or 
no  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions,  primarily  those  under  $1  million 
m  assets.  For  those  credit  unions  having 
aggregate  assets  in  excess  of  $1  million 
and  a  ratio  of  fixed  assets  to  total  assets 
greater  than  5  percent,  the  rule  will 
affect  less  than  250  federal  credit 
unions.  Since  the  proposed  rule  is 
essentially  the  continuation  of  a 
previous  rule,  only  approximately  51 
federal  credit  unions  that  are  between 
$1  and  2  million  in  assets  will  be 
affected  for  the  first  time.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Act.  Written  comments 
and  recommendations  regarding  the 
information  collection  requirements  of 
this  proposed  rule  should  be  forwarded 
directly  to  the  OMB  Desk  Officer 
indicated  below  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503.  Attn: 
Judith  Mcintosh. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  Unions. 

Authority:  1757(4).  12  U.S.C.  1786,  U  U5.C. 
1784,  12  'j.S.C. 


By  the  National  Credit  Union 
Administration  Board  on  th«  5tii  day  of 
September  1964. 

RoMmary  Brwiy. 

Secretary  of  the  Board. 

PART  701— ORQAMZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

Accordingiy.  the  NCUA  Board 
proposes  that  S  701.36  of  the  NCUA 
Rules  and  Regulations  to  be  revised  to 
read  as  follows: 

S  701.36    FCU  OwiMnMp  of  FIxwt  AsMts. 

(a)  A  federal  credit  union's  ownership 
in  fixed  assets  should  be  limited  as 
described  in  this  chapter. 

(b)  Definitions — as  used  in  this 
section; 

(1)  Premises  includes  any  office, 
branch  office,  suboffice,  service  center, 
parking  lot,  other  facility,  or  real  estate 
where  the  credit  union  transacts  or  will 
transact  business. 

(2)  Furniture,  Fixtures,  and  Equipment 
includes  all  office  furnishings,  office 
machines,  computer  hardware  and 
software,  automated  terminals,  heating 
and  cooling  equipment 

(3)  Fixed  Assets  means  ]K^mises  and 
furniture,  fixtures  and  equipment  as 
these  terms  are  defined  above. 

(4)  Investments  in  fixed  assets  means: 
(!)  Any  investment  in  real  property 

(improved  or  unimproved]  which  is 
being  used  or  is  intended  to  be  used  as 
premises; 

(ii)  Any  leasehold  improvement  on 
premises; 

(iii)  The  aggregate  of  the  lease 
payments  pursuant  to  a  lease  agreement 
on  fixed  assets  with  a  maturity  in  excess 
of  1  yean 

(iv)  Any  investment  in  the  bonds, 
stock,  debentures,  or  other  obligations  of 
a  partnership  or  corporation  holding  any 
fixed  assets  used  by  the  federal  credit 
union  and  any  loans  to  such  partnership 
or  corporation;  or 

(v)  Any  investment  in  furniture, 
fixtures  and  equipment. 

(5)  Abandoned  premises  means 
former  federal  credit  union  premises 
from  the  date  of  relocation  to  new 
quarters,  and  property  originally 
acquired  for  future  expansion  for  which 
such  uses  is  no  longer  contemplated. 

(c)  Investment  in  Fixed  Assets. 
(1)  No  federal  credit  union  with 

$1,000,000  or  more  in  assets,  without  the 
prior  approval  of  the  Administration, 
shall  invest  in  fixed  assets  if  the 
aggregate  of  all  such  investments 
exceeds  5  percent  of  assets. 

(2]  A  federal  credit  union  shall  submit 
such  statement  and  reports  as  the 
NCUA  regional  director  may  require  in 
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support  of  any  investment  in  fixed 
assets  in  excess  of  the  limit  speciHed 
above. 

(3)  If  the  Administration  determines 
that  the  proposal  will  not  adversely 
affect  the  credit  union,  an  aggregate 
dollar  amount  or  percentage  of  assets 
will  be  approved  for  investment  in  fixed 
assets.  Once  such  a  limit  has  been 
approved,  a  federal  credit  union  may 
make  future  acquisitions  of  fixed  assets, 
provided  the  aggregate  of  all  such  future 
investments  in  fixed  assets  does  not 
exceed  an  additional  1  percent  of  the 
assets  of  the  credit  union  over  the 
amount  approved. 

(4)  Federal  credit  unions  shall  submit 
their  requests  to  the  NCUA  regional 
office  having  jurisdiction  over  the 
geographical  area  in  which  the  credit 
union's  main  office  is  located.  The 
regional  office  shall  inform  the 
requesting  credit  union,  in  writing,  of  the 
date  the  request  was  received.  If  the 
credit  union  does  not  receive 
notification  of  the  action  taken  on  its 
request  within  45  calendar  days  of  the 
date  the  request  was  received  by  the 
regional  office,  the  credit  union  may 
proceed  with  its  proposed  investment  in 
fixed  assets. 

(5)  Federal  credit  unions  with  assets 
of  between  $1,000,000  and  $2,000,000 
that  have  investments  in  fixed  assets  in 
excess  of  5  percent  as  of  the  effective 
date  of  this  rule  may  honor  existing 
(firm)  commitments  to  acquire  fixed 
assets  without  the  Administration's 
approval;  however,  these  Federal  credit 
unions  must  notify  the  appropriate 
NCUA  regional  office  of  the  existence  of 
such  commitments  within  30  days  of  the 
effective  date  of  this  rule. 

(d)  Premises.  (1)  When  real  property 
is  acquired  for  future  expansion,  at  least 
partial  utilization  should  be 
accomplished  within  a  reasonable 
period,  which  shall  not  exceed  3  years 
unless  otherwise  approved  in  writing  by 
the  Administration.  After  real  property 
acquired  for  future  expansion  has  been 
held  for  1  year,  a  board  resolution  with 
definitive  plans  for  utihzation  must  be 
available  for  inspection  by  an  NCUA 
examiner. 

(2)  A  federal  credit  union  shall 
endeavor  to  dispose  of  "abandoned 
premises"  at  a  price  sufficient  to 
reimburse  the  federal  credit  union  for  its 
investment  and  costs  of  acquisition. 
Current  documents  must  be  maintained 
reflecting  the  federal  credit  union's 
continuing  and  diligent  efforts  to  dispose 
of  "abandoned  premises."  After 
"abandoned  premises"  have  been  on  the 
federal  credit  union's  books  for  4  years, 
the  property  must  be  publicly  advertised 
for  sale.  Disposition  must  occur  through 
public  or  private  sale  within  5  years  of 


abandonment,  unless  otherwise 
approved  in  writing  by  the 
Administration. 

(3)  Prohibited  transactions.  (1)  Except 
with  the  prior  written  approval  of  the 
Administration,  no  federal  credit  union 
may  acquire  real  property  by 
investement  in  premises  from  any  of  the 
following: 

(1)  A  director,  member  of  the  credit 
committee  or  supervisory  committee, 
official  or  employee  of  the  federal  credit 
union,  or  the  spouse  of  such  director, 
member  of  the  credit  committee  or 
supervisory  committee,  official  or 
employee. 

(2)  A  corporation  in  which  any 
director,  member  of  the  credit  committee 
or  supervisory  committee,  official  or 
employee,  or  the  spouse  of  such  director, 
member  of  the  credit  committee  or 
supervisory  committee,  official  or 
employee,  is  an  officer  or  director,  or 
has  a  stock  interest  of  10  percent  or 
more: 

(3)  A  partnership  in  which  any 
director,  member  of  the  credit  committee 
or  supervisory  committee,  official  or 
employee,  or  the  spouse  of  such  director, 
member  of  the  credit  committee  or 
supervisory  committee,  official  or 
employee  is  a  general  partner,  or  a 
limited  partner  with  an  interest  of  10 
perent  or  more:  or, 

(4)  A  member  of  the  immediate  family 
of  a  director,  member  of  the  credit 
committee  of  supervisory  committee, 
official  or  employee  of  the  federal  credit 
union,  living  in  the  same  household. 

|FR  Doc.  84-24049  Filed  9-12-84,  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37 

1  Docket  No.  RM84- 15-000] 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilities;  Extension  of  Time  for 
Comments 

September  la  1984. 

agency:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTIOM:  Notice  of  proposed  rulemaking: 
extension  of  comment  period. 

summary:  On  July  18. 1984,  the 
Commission  issued  a  Notice  of  Proposed 
Rulemaking  involving  the  generic 
determination  of  rate  of  return  on 
common  equity  for  public  utilities  (49  FR 
29967.  July  25. 1984).  The  comment 
period  is  being  extended  at  the  request 


of  the  Edison  Electric  Institute.  Florida 
Power  &  Light  Company,  the  American 
Public  Power  Association.  Tampa 
Electric  Company.  Associated  Utilities 
Services,  Inc..  Atlantic  City  Electric 
Company,  Duquesne  Light  Company, 
Public  Service  Company  of  Colorado 
and  West  Texas  Utilities  Company. 

DATES:  Comments  must  be  submitted  on 
or  before  November  27. 1984.  Reply 
comments  must  be  submitted  on  or 
before  January  11. 1985. 

ADDRESS:  Submit  comments  to:  Office  of 
the  Secretary,  Federal  Energy 
Regulatory  Commission  825  North 
Capitol  Street.  NE.  Washington.  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  F.  Plumb.  Secretary  (202)  357- 
8400. 

SUPf>UMENTARY  INFORMATION:  On 

August  23,  1984,  August  27,  1984.  August 
30, 1984,  August  31, 1984  and  September 
4. 1984,  Edison  Electric  Institute  (EEI), 
Florida  Power  &  Light  Company  (FPL), 
the  American  Public  Power  Association 
(APPA),  Tampa  Electric  Company 
(Tampa).  Associated  Utilities  Services, 
Inc  (AUS),  Atlantic  City  Electric 
Company.  Duquesne  Light  Company. 
Public  Service  Company  of  Colorado 
(Public  Service  )  and  West  Texas 
Utilities  Company  (West  Texas)  filed 
respective  motions  for  an  extension  of 
time  to  file  comments  in  response  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  issued  July  18, 1984.  in  the 
above-docketed  proceeding.  These 
motions  state  that  additional  time  is 
required  because  of  the  complexity  of 
the  issues  which  are  addressed  in  the 
proposed  rule  and  because  of  the  large 
number  of  detailed  technical  questions 
which  are  raised  in  the  document.  The 
motions  further  state  that  EEI.  FPL,  the 
APPA.  Tampa  Electric.  AUS.  Public 
Service  and  West  Texas  require 
additional  time  in  order  to  coordinate 
the  preparation  of  their  comments  with 
respective  member  companies  and  other 
public  utilities,  to  consult  with  qualified 
personnel  and  to  gather  and  evaluate 
significant  financial  and  economic  data 
On  August  30, 1984,  Montaup  Electric 
Company  filed  an  answer  supporting 
EEI's  motion  for  an  extension  of  time. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments  is  granted  to  and 
including  November  27. 1984.  Reply 
comments  shall  be  filed  on  or  before 
January  11,  1985. 
Kenneth  F.  Plumb. 
Secretary. 

(FT)  Doc  84-24246  Filed  9-12-84;  8:45  am] 
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18  CFR  Part  385 
[Docket  Na  RMS3-4 1-000) 

Rules  of  Discovery  for  Tria»-Type 
Proceedings;  Extension  of  Tline  for 
Conunents 

September  10.  1984. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 


action:  Reopening  and  extension  of 
public  commeot  period. 


summary:  On  July  28, 1984,  the 
Commission  issued  a  Notice  of  Proposed 
Rulemaking  involving  rules  of  discovery 
for  trial  type  proceedings  (49  FR  30519. 
July  31, 1984).  The  comment  period  is 
being  extended  at  the  request  of  the 
Federal  Energy  Bar  Association. 
DATE:  Comments  must  be  submitted  on 
or  before  November  1, 1984. 
ADDRESS:  Submit  comments  to;  Office  of 
the  Secretary  Federal  Energy  Regulatory 
Commission  825  North  Capitol  Street. 
NE.  Washington,  DC.  20426. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  F.  Plumb,  Secretary  (202)  357- 
8400. 

SUPPLEMENTARY  INFORMATION:  On 

August  31, 1984,  the  Federal  Energy  Bar 
Association  (FEBA)  filed  a  motion  for  an 
extension  of  time  to  file  comments  in 
response  to  the  Commission's  Notice  of 
Proposed  Rulemaking  issued  July  26, 
1984,  in  the  above-docketed  proceeding. 
The  motion  states  that  FEBA  requires 
additional  time  in  order  to  allow  its 
Committee  on  Practice  and  Procedure  to 
evaluate  the" proposed  rule  and,  if 
appropriate,  to  prepare  draft  comments 
for  review  by  the  Association's 
Executive  Committee. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments  on  the  proposed  rule 
is  granted  to  and  including  November  1, 
1984. 

Kenneth  F.  Piurab, 
Secretary. 

\yv.  Doc  84-24247  Filed  »-]2-84:  MS  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Reopening  and  Extension  of  Public 
Comment  Period  on  Proposed 
Amendment  to  the  Ohio  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


summary:  On  July  11. 1984,  the  Ohio 
Division  of  Reclamation  (the  Division) 
submitted  to  OSM  a  proposed  program 
amendment  consisting  of  proposed  rules 
of  procedure  for  the  Ohio  Reclamation 
Board  of  Review.  OSM  published  a 
notice  in  the  Federal  Register  on  August 
9, 1984,  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (49  FR  31912).  The  public 
comment  period  ended  September  10, 
1984. 

On  August  24,  1984,  the  Division 
submitted  revisions  to  the  proposed 
rules  of  procedure.  Accordingly,  OSM  is 
reopening  and  extending  the  comment 
period  on  Ohio's  July  11. 1984  proposed 
amendment  as  modified  on  August  24. 
1984.  This  action  is  being  taken  to 
provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the  proposed 
amendment. 

DATE:  Written  comments,  data  or  other 
relevant  information  relating  to  this 
rulemaking  not  received  on  or  before 
4:00  p.m.  September  28, 1984  will  not 
necessarily  be  considered  in  the 
Director's  decision. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to;  Nina 
Rose  Hatfield.  Director.  Columbus  Field 
Office,  Office  of  Surface  Mining.  Room 
202.  2242  South  Hamilton  Road, 
Columbus.  Ohio  43227. 

Copies  of  the  Ohio  program,  the 
proposed  modifications  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  OSM  Field 
Office  listed  above  and  at  the  OSM 
Headquarters  office  and  the  office  of  the 
State  regulatory  authority  listed  below, 
during  normal  business  hours  Monday 
through  Friday,  excluding  holidays. 
Office  of  Surface  Mining.  Administrative 

Record,  Room  5124, 1100  "L"  Street. 

.N'W.,  Washington.  D.C.  20240 
Ohio  Division  of  Reclamation,  Building 

B-3,  Fountain  Square,  Columbus,  Ohio 

43224 

FOR  FURTHER  INFORMATION  CONTACT. 

Nina  Rose  Hatfield,  Director,  Columbus 
Field  Office.  Office  of  Surface  Mining. 
Room  202.  2242  South  Hamilton  Road, 
Columbus,  Ohio  43227;  Telephone:  (614) 
866-0578. 

SUPPl^MENTARY  INFORMATION:  The  Ohio 
State  program  was  approved  effective 
August  16, 1982.  by  notice  published  in 
the  August  10, 1982  Fedenl  Renter  (47 
FR  34688).  Information  pertinent  to  the 
general  background,  revisions, 
modificabons,  and  amendments  to  the 
Ohio  program  submission,  as  well  as  the 


Secretary's  findings,  the  disposition  of 

comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982  Federal  Register. 

By  letter  dated  July  11. 1984.  Ohio 
submitted  proposed  rules  of  procedure 
for  the  Ohio  RJeclamation  Board  of 
Review,  contained  in  Rules  1513-3-01 
through  15-13-22.  The  rules  include 
provisions  for  appeals,  intervention, 
temporary  relief,  discovery,  hearings, 
decisions,  and  award  of  costs.  OSM 
announced  receipt  of  the  amendment 
and  initiated  a  public  comment  period 
on  August  9, 1984  (48  FR  31912).  The 
comment  period  ended  September  10, 
1984. 

On  August  24, 1984,  the  Division 
submitted  revisions  to  the  proposed 
rules  of  procedure.  Revisions  were  made 
to  the  following  rules:  1513-3-02, 1513- 
3-03.  1513-3-04,  1513-3-06, 1513-3-08, 
1513-3-13, 1513-3-14. 1513-3-18, 1513-3- 
21,  and  1513-3-22.  The  revisions  are 
primarily  editorial,  with  the  exception  of 
the  revisions  to  Rule  1513-3-21, 
concerning  the  award  of  costs  and 
expenses.  Paragraph  (E)  of  the  rule  has 
been  amended  to  provide  that  costs  may 
be  awarded  to  a  permittee  or  the 
Division  participating  in  a  j)roceeding 
upon  a  firKhng  that  the  jjcrmittee  or 
Division  has  made  a  snbetantial 
contribution  to  a  full  and  fair 
determination  of  the  issues. 

The  full  text  of  the  proposed  program 
amendment  and  of  the  subsequent 
modifications  is  available  for  review  at 
the  locations  listed  above  under 
•'ADDRESSES".  Accordingly,  OSM  is  now 
seeking  public  comment  on  the 
adequacy  of  Ohio's  July  11, 1984 
amendment  in  light  of  the  State's  August 
24, 1984  modification. 

Authority:  Pub.  L  95-87,  30  U5.C  1201  et 
seq. 

Dated;  September  7, 1084. 
Carl  C.  aoaa. 

Acting  Assistant  Director,  Program 
Operations  and  Inspection. 

IFR  Doc  S4-24127FUed»-ia-M.«.4taai| 
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DEPARTMENT  OF  DEFENSE 
Office  Of  ttM  Secretary 
32  CFR  Part  199 

[OOOM10.S-R] 

Chrflian  Health  and  Medical  Program  of 
the  Unif  onn«d  Senrtces  (CHAMPUS); 
Inpatient  Mental  Health  Services 

agency:  Office  of  the  Secretary,  DoD. 
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ACTION:  Proposed  amendment  to  rule. 

summary:  This  amendment  to  DoD 
6010.8-R  would  limit  CHAMPUS 
payment  for  inpatient  mental  health 
services  to  60  days  annually  for  each 
patient.  It  is  required  in  order  to 
implement  a  provision  of  Pub.  L  98-94, 
the  Defense  Authorization  Act  for  Fiscal 
Year  1984,  which  amended  title  10, 
chapter  55,  United  States  Code.  This 
Public  law  states  that,  with  certain 
exceptions,  no  CHAMPUS  funds  may  be 
expended  for  inpatient  mental  health 
services  in  excess  of  60  days  annually 
for  each  beneficiary  who  receives 
inpatient  mental  health  services.  It  is 
similar  to  a  provision  that  was 
contained  in  Pub.  L.  97-377,  the  Defense 
Appropriation  Act  for  Fiscal  year  1983. 
which  restricted  the  funds  available  to 
CHAMPUS  to  pay  inpatient  mental 
health  services,  beginning  January  1, 
1983. 

DATE:  Written  public  comments  must  be 
received  on  or  before  October  15, 1984. 
ADDRESS:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services.  (OCHAMPUS),  Policy  Branch, 
Aurora,  CO  80045. 

FOR  FURTHER  INFORMATION  CONTACr. 

David  E.  Bennett,  Pohcy  Branch, 
OCHAMPUS,  telephone  (303)  361-3537. 
SUPPtEMENTARY  INFORMATION:  In  FR 

Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977,  {42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  DoD  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title. 

Section  199.10  establishes  the  basic 
benefits  of  CHAMPUS,  including 
inpatient  services.  Under  the  current 
provisions  of  the  Regulation,  CHAMPUS 
does  not  limit  coverage  of  inpatient 
services  on  the  basis  of  the  length  of 
stay.  Although  the  Regulation  requires 
that  long-term  inpatient  stays  be 
reviewed  for  continued  medical 
necessity,  payment  may  be  made  for  the 
stay  so  long  as  it  continues  to  be 
medically  or  psychologically  necessary. 

Pub.  L  97-377,  the  Defense 
Appropriation  Act  for  fiscal  year  1983, 
limited  the  expenditure  of  funds 
appropriated  for  CHAMPUS.  Section  785 
of  the  Public  law  provided  that  no 
payment  could  be  made  for  inpatient 
mental  health  services  in  excess  of  60 
days  per  person  per  year.  Section  785 
also  provided  that  this  limitation  did  not 
apply  to:  (a)  Services  provided  under  the 
Program  for  the  Handicapped;  (b) 
admissions  to  residential  treatment 
centers:  (c)  mental  health  services 
provided  as  partial  hospitalization,  that 


is,  psychiatric  day  or  night  care;  (d) 
mental  health  services  provided  to 
patients  admitted  to  the  inpatient 
facility  before  January  1, 1983,  so  long  as 
they  remained  hospitalized  continuously 
for  medically  or  psychologically 
necessary  reasons;  and  (e)  mental  health 
services  provided  pursuant  to  a  waiver 
of  the  60-day  limit  ".  .  .  granted  in 
accordance  with  the  findings  of  current 
peer  review,  as  prescribed  in  guidelines 
established  and  promulgated  by  the 
Director,  Office  of  the  Civihan  Health 
and  Medical  Program  of  the  Uniformed 
Services." 

Because  of  the  January  1, 1983 
mandatory  effective  date,  and  because 
section  785  represented  a  restriction  on 
the  funds  appropriated  to  CHAMPUS, 
we  issued  a  policy  to  implement  this 
limitation  on  December  29. 1982.  At  the 
same  time,  we  began  developing  the 
regulatory  amendment  reflecting  the 
limitation. 

As  required  by  title  10,  chapter  55, 
United  States  Code,  the  Department  of 
Defense  consulted  with  the  Department 
of  Health  and  Human  Services 
concerning  this  amendment.  Section  785 
generated  some  questions  as  to  the 
criteria  to  be  used  in  granting  the 
authorized  exceptions  to  the  60-day  limit 
on  inpatient  psychiatric  services. 
Consequently  there  were  discussions 
between  the  Department  of  Health  and 
Human  Services  and  Department  of 
Defense  concerning  the  implementation 
of  this  exception.  The  criteria  initially 
developed  by  the  Department  of  Defense 
were  based  upon  our  belief  that 
Congress  recognized  that  there  would 
only  be  a  few  patients  whose  physical 
or  psychological  condition  was  so 
severe  that  care  in  other  than  an 
inpatient  setting  would  endanger  the 
patient  or  the  community  or  both  and 
we  thus  provided  for  a  waiver  of  the  60- 
day  limit  to  cover  these  extraordinary 
circumstances. 

However,  following  our  discussions 
with  the  Department  of  Health  and 
Human  Services,  but  before  publication 
of  the  amendment.  Congress  passed  and 
the  President  signed  Pub.  L  98-94,  the 
Defense  Authorization  Act  for  Fiscal 
Year  1984.  This  public  law  contained  a 
provision  amending  title  10,  chapter  55. 
United  States  Code — the  basic  statute 
governing  CHAMPUS — to  incorporate 
the  limitation  of  inpatient  mental  health 
services  to  60  days  annually  per 
beneficiary. 

The  amendment  exempts  care  under 
the  program  for  the  handicapped,  partial 
hospital  care  and  care  in  residential 
treatment  centers,  as  did  Pub.  L.  97-377. 
Pub.  L.  98-94,  however,  contains  the 
following  provision  regarding  the  waiver 
of  the  60-day  limit: 


The  limitation  .  .  .  does  not  apply  in  the 
case  of  inpatient  mental  health  services — 

(4)  provided  pursuant  to  a  waiver 
authorized  by  the  Secretary  of  Defense 
because  of  extraordinary  medical  or 
psychological  circumstances  that  are 
confirmed  by  review  by  a  non-Federal  health 
professional  pursuant  to  regulations 
prescribed  by  the  Secretary  of  Defense. 

We  interpret  this  to  be  an 
unmistakable  expression  of 
Congressional  intent  that  the  waiver  not 
be  used  routinely  to  approve  inpatient 
mental  health  care  beyond  60  days. 

A  conference  was  held  in  March  of 
1984  to  discuss  the  60-day  inpatient 
mental  health  limit  criteria.  This  meeting 
was  attended  by  representatives  of  the 
American  Psychiatric  Association,  the 
American  Psychological  Association, 
the  American  Nurses  Association,  the 
American  Academy  of  Child  Psychiatry, 
the  National  Association  of  Social 
Workers,  the  National  Association  of 
Private  Pyschiatric  Hospitals,  the 
Surgeons  General  of  the  services  and 
the  National  Institute  of  Mental  Health. 

After  a  general  discussion  of  the 
legislation  governing  the  inpatient 
mental  health  limit  and  an  examination 
of  the  criteria  granting  waivers,  the 
group  essentially  concurred  that  the 
criteria  adequately  addressed 
"extraordinary  circumstances." 

In  order  to  implement  the  provisions 
of  Pub.  L.  98-94,  we  propose  to  amend 
§  199.10,  paragraphs  (b)(5).  (c)(2)(ix)(b), 
and  (g)(39). 

In  §  199.10  a  new  paragraph  (b)(5)(xi) 
would  be  added  which  would: 

1.  Define  inpatient  mental  health 
services  as  those  institutional  and 
professional  services  rendered  to  a 
CHAMPUS  beneficiary  admitted  to  a 
CHAMPUS-authorized  institutional 
provider  for  treatment  of  a  nervous  and 
mental  disorder,  as  defined  in  S  199.8. 

2.  Provide  that  CHAMPUS  coverage 
for  inpatient  mental  health  services  will 
end  when  the  patient  has  received  60 
days  of  covered  inpatient  mental  health 
services  in  a  calendar  year.  This 
amendment  would  not  affect  benefits  for 
outpatient  services  or  for  inpatient 
services  for  treatment  of  conditions 
other  than  mental  disorders. 

3.  Provide  that  benefits  will  end 
automatically  unless  the  Director, 
OCHAMPUS,  or  a  designee,  grants  a 
waiver  of  the  60-day  limit.  If  a  request 
for  a  waiver  is  subsequently  granted, 
payment  would  be  made  for  covered 
services  from  the  60th  day.  If.  however, 
the  request  for  the  waiver  is  not  granted, 
no  payment  will  be  made  for  any  service 
provided  after  12:01  A.M.  of  the  6l8t  day 
of  inpatient  mental  health  services. 
Since  the  Director  will  require  a 
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reasonable  period  of  time  to  review  the 
request  for  additional  coverage — 
normally  at  least  10  working  days- 
beneficiaries  can  reduce  the  risk  of 
incurring  noncovered  expenses  by 
submitting  the  request  for  additional 
coverage  as  promptly  as  possible. 

4.  Set  forth  the  criteria  that  the 
director  will  use  in  determining  when 
additional  coverage  will  be  granted. 
Requests  for  additional  coverage  will  be 
reviewed  by  psychiatrists  nominated  by 
the  American  Psychiatric  Association. 
The  basis  for  approving  additional 
coverage  will  be  a  finding  that  the 
patient's  mental  disorder  results  m  the 
patient  being  placed  at  significant  risk 
to  self  or  of  becoming  a  danger  to  others 
or  that  the  patient  has,  in  addition  to  the 
mental  disorder,  a  medical  condition 
requiring  an  inpatient  level  of  care.  In 
any  case,  additional  coverage  will  not 
be  granted  unless  the  patient  requires 
services  that  can  be  provided  only  in  an 
inpatient  setting. 

This  amendment  is  being  published  in 
the  Federal  Register  for  proposed 
rulemaking  at  the  same  time  it  is  being 
coordinated  within  the  Department  of 
Defense,  and  with  other  interested 
agencies  so  that  consideration  of  both 
internal  and  externa!  comments  and 
publication  of  the  final  rule  can  be 
expedited. 

Conforming  revisions  are  also  made  in 
paragraphs  199.10(c)(2)(ix)(b)  and 
(g)(39). 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped,  Health 
Insurance,  Military  Personnel. 

Accordingly,  it  is  proposed  to  amend 
32  CFR.  Chapter  1  reading  as  follows: 

PART  199— IMPLEMENTATION  OF  THE 
CIVILIAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES 

In  §  199.10.  by  adding  a  new 
paragraph  (b)(5){xi).  and  by  revising 
paragraphs  (c)(3)(ix)(/?)  and  adding 
(g)(39)  to  read  as  follows: 

§  199.10    Basic  program  bafwflts. 

*         *         •         •         • 

(b)  •  •  • 

(5)  •  •  • 

(xi)  Inpatient  mental  health  services. 
Inpatient  mental  health  services  are 
those  services  furnished  by  institutional 
and  professional  providers  for  treatment 
of  a  nervous  or  mental  disorder  (as 
defined  in  §  199.8(b))  to  a  patient 
admitted  to  a  CHAMPUS-authorized 
acute,  general  hospital;  a  psychiatric 
hospital;  or,  unless  otherwise  exempted, 
a  specialized  treatment  facility. 


(a)  Benefits  limited  to  60  days  of 
inpatient  care.  CHAMPUS  benefits  for 
inpatient  care  are  payable  only  so  long 
as  the  inpatient  level  of  care  is 
medically  or  psychologically  necessary 
and  otherwise  meets  the  requirements  of 
this  Part.  In  any  case  in  which 
CHAMPUS  benefits  are  paid  for 
inpatient  mental  health  services,  those 
benefits  will  end  automatically  when  a 
beneficiary  has  received  60  days  of 
covered  inpatient  mental  health  services 
in  a  calendar  year  This  benefit  limit 
applies  whether  the  60  days  of  inpatient 
mental  health  services  are  continuous  or 
intermittent  or  involve  one  or  more 
admissions  to  the  same  or  different 
inpatient  facilities.  This  limit  on 
inpatient  mental  health  services  does 
not  apply  to;  services  provided  under 
the  provisions  of  §  199.11.  "Program  for 
the  Handicapped:"  services  provided  on 
less  than  a  24-hour-a-day  basis;  or 
services  provided  in  an  authorized 
residential  treatment  center  that  meets 
the  requirements  of  §  199.12,  [b)(4)(v). 
"Residential  Treatment  Centers  for 
Emotionally  Disturbed  Children." 

(b)  Director.  OCHAMPUS.  may  grant 
additional  coverage.  Upon  written 
request  by  or  on  behalf  of  the 
beneficiary,  the  Director,  OCHAMPUS, 
or  a  designee,  may  grant  coverage  of 
inpatient  mental  health  services  in 
excess  of  60  days  in  a  calendar  year 
when  such  services  are  found  to  be 
required  because  of  extraordinary 
medical  or  psychological  circumstances. 
The  Director  may  grant  additional 
coverage  if  the  written  request 
documents  that; 

(J)  the  patient  is  suffering  from  an 
acute  mental  disorder  or  an  acute 
exacerbation  of  a  chronic  mental 
disorder  that  results  in  the  patient  being 
put  at  significant  risk  to  self  or  of 
becoming  a  danger  to  others,  and  the 
patient  requires  a  type,  level,  and 
intensity  of  otherwise  authorized  service 
that  can  only  be  provided  in  an  inpatient 
setting;  or 

[2]  the  patient  has  a  serious  medical 
condition  apart  from  his  or  her 
psychiatric  condition  that  requires  a 
type,  level,  and  intensity  of  sen.'ice  that 
can  only  be  provided  in  an  inpatient 
setting  and  the  person  continues  to  need 
psychiatric  care,  but  cannot  obtain  it  on 
an  outpatient  basis  because  of  his  or  her 
inpatient  status. 
•         *         •         •         * 

(c)  *  *  * 
(3)  *  •  • 
(ix)  •   *   * 

(bj  Psychotherapy:  Inpatient.  In 
addition,  if  individual  or  group 
psychotherapy,  or  a  combination  of 
both,  is  being  rendered  to  an  inpatient 
on  an  on-going  basis  (i.e.,  non-cnsis 


intervention),  benefits  are  limited  to  no 
more  than  five  one-hour  therapy 
sessions  (in  any  combination  of  group 
and  individual  therapy  sessions)  in  any 
seven  day  period.  Benefits  for  inpatient 
individual  and  group  psychotherapy  will 
end  automatically  when  the  patient  has 
received  60  days  of  inpatient  mental 
health  services  in  a  calendar  year, 
unless  additional  coverage  is  granted  by 
the  Director,  OCHAMPUS,  in 
accordance  with  §  199,10(b)(5)(xi). 

*  ♦  •  •  • 

(g)*   *   • 

(39)  Inpatient  mental  health  services. 
More  than  60  days  of  inpatient  mental 
health  services  received  by  a 
beneficiary  in  a  calendar  year,  unless 
additional  coverage  is  granted  by  the 
Director,  OCHAMPUS,  in  accordance 
with  §  199,10(b)(5)(xi).  This  exclusion 
does  not  apply  to;  services  provided 
under  the  provisions  of  §  199.11. 
"Program  for  the  Handicapped:" 
services  provided  on  less  than  a  24- 
hour-a-day  basis:  or  services  provided  in 
a  CHAMPUS-authorized  residential 
treatment  center  that  meets  the 
requirements  of  §  199.12(b)(4)(v). 
"Residential  Treatment  Centers  for 
Emotionally  Disturbed  Children." 

•  •  *  •  « 

(10  U.S.C.  1079.  1086;  5  U.S.C.  301) 

Deled:  Septe.iiber  6.  1984. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Ser\ices. 
Department  of  Defense. 

(FR  Doc  S4-2«01  Filed  9-12-84.  g;4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CG03  84-51] 

Drawbridge  Operation  Ragutations; 
Reynolds  Channel,  NY 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  Nassau 
County,  New  York,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Long  Beach  drawbridge 
between  Island  Park  and  Long  Beach, 
New  York  to  revise  the  times  that  the 
bridge  will  be  required  to  be  opened  on 
signal.  This  proposal  is  being  made 
because  of  limited  requests  for  opening 
of  the  draw  between  7  a.m.  and  8  a.m. 
This  action  should  continue  to  relieve 
the  bridge  owner  of  the  burden  of  having 
a  person  constantly  available  to  open 
the  draw  and  should  still  provide  for  the 
retsonable  needs  of  navigation. 
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date:  Comments  must  be  received  on  or 
before  October  29. 1984. 
AOOOCSSES:  Comments  should  be 
mailed  to  Commander  (oah-br^  Third 
Coast  Guard  District,  Bldg  135A, 
Governors  Island.  NY  10004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Heming.  Bridge 
Administrator,  Third  Coast  Guard 
District  (212)668-7994. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  for 
any  recommended  change  in  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Third  Coast  Guard 
District  will  evaluate  all 
communications  received  and  will 
determine  a  final  course  of  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  light  of  comments 
received. 

On  April  24, 1984,  the  Coast  Guard 
published  a  final  rule  (49  FR  17450)  that 
reorganized  the  regulations  for 
drawbridges  (Part  117  of  Title  33  Code  of 
Federal  Regulations)  to  consolidate 
common  requirements  and  to  organize 
bridge  regulations  into  a  more  usable 
format.  This  proposed  rule  follows  the 
revised  numbering  and  format. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Lucas 
A.  Dlhopolsky,  project  manager,  and 
Mary  Ann  Arisman,  project  attorney. 

Discussion  of  Proposed  Regulations 

Current  regulations  allow  the  bridge 
to  open  on  four  hours  notice  between 
midnight  and  7  a.m.  each  day.  The 
County  wishes  to  extend  this  notice 
period  until  8  a.m.  so  that  the  bridge 
schedule  will  coincide  with  existing 
County  work  shifts.  Bridge  opening  logs 
for  1980, 1981  and  1982  show  an  average 
of  10  boats  requiring  openings  each  year 
between  7  a.m.  and  8  a.m.  These  few 
openings  do  not  appear  to  justify 
requiring  a  bridge  operator  to  be  present 
between  7  a.m.  and  8  a.m.  each  day.  If 


regulations  are  amended  as  requested,  a 
bridge  opening  may  be  obtained 
between  7  a.m.  and  8  a.m.  by  merely 
providing  four  hours  notice.  Since  the 
bridge  presently  requires  four  hours 
notice  between  midnight  and  7  a.m., 
only  minor  inconvenience  will  result  if 
the  period  is  extended  one  hour. 

The  bridge  provides  a  minimum 
vertical  clearance  of  20  feet  above  Mean 
High  Water  and  24  feet  above  Mean 
Low  Water  in  the  closed  position. 
Therefore,  only  larger  motor  vessels  and 
sailboats  transiting  the  bridge  between  7 
a.m.  and  8  a.m.  would  be  affected  by 
this  regulation  change. 

Economic  Assessment  and  Certification        ^^^^ 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26,  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  bridge  is  transited  almost 
exclusively  by  recreational  boaters 
navigating  through  Reynolds  Channel. 
Since  the  closed  draw  has  a  vertical 
clearance  sufficient  to  accommodate 
passage  of  most  of  these  vessels,  only 
minimal  impact  will  result  from  these 
regulations.  Of  the  openings  between  7 
a.m.  and  8  a.m,  from  1980-82,  only  one 
was  for  a  commercial  vessel.  This 
indicates  these  regulations  will  have 
little  or  no  economic  impact  on 
commercial  vessels.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges.       1 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
by  revising  J  n7.799(g)  to  read  as 
follows: 

§117.799    Long  Island,  New  York  Inland 
Waterway  from  East  Rockaway  Inlet  to 
Shinnecock  Canal. 

•  •  •  .  4 

(g)  The  draw  of  the  Long  Beach  Bridge 
across  Reynolds  Channel,  mile  4.7,  shall 
open  on  signal;  except  that: 


(1)  From  midnight  to  8  a.m.  year- 
round,  the  draw  shall  open  on  si^tal  if 
at  least  four  hours  notice  is  given;  and 

(2)  From  3  p.m.  to  8  p.m.  on  Saturdays. 
Sundays  and  holidays  from  May  15 
through  September  30,  the  draw  need  be 
opened  only  on  the  hour  and  half  hour. 
«         *         *         *         » 

(33  U.S.C.  499;  49  CFR  1.46(c)(2);  33  CFR  1.05- 
1(g)(3)) 

Dated:  August  21.  1964. 
R.  L  Johanson, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Third  Coast  Guard  District. 

|F"R  Doc  84-24215  Filed  »-U-84;  8  45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  81 
(A-5-FRL- 2669-41 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations:  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

action:  Proposed  Rule. 

SUMMARY:  USEPA  proposes  to  approve 
a  change  in  the  TSP  designation  status 
for  a  portion  of  Center  Township  within 
Marion  County,  Indiana  from  primary 
nonattainment  to  secondary 
nonattainment  and  for  the  remainder  of 
the  primary  nonattainment  area  within 
Marion  County,  excepting  Perry, 
Decatur,  and  Wayne  Townships,  to 
attainment.  USEPA  proposes  to 
disapprove  a  requested  change  in  the 
TSP  designation  to  attainment  for  a 
portion  of  Center  Township  and  for  all 
of  Perry,  Decatur,  and  Wayne 
Townships  in  Marion  County.  These 
revisions  were  initiated  by  requests 
from  the  State  of  Indiana  to  redesignate 
the  primary  nonattainment  area  in 
Marion  County  and  are  based  on  the 
supporting  data  the  State  submitted. 
Under  the  Clean  Air  Act  (Act), 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such  a 
change. 

DATE:  Comments  on  the  State's 
redesignation  requests  and  USEPA 
proposed  action  are  due  by  November 
13.1984. 

ADDRESSES:  Copies  of  the  redesignation 
requests,  technical  support  documents 
and  the  supporting  air  quahty  data  are 
available  at  the  following  addresses: 

US  Environmental  Protection  Agency. 
Air  and  Radiation  Branch,  Region  V 
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(5AR-26),  230  S.  Dearborn  Street, 

Chicago.  Ilhnois  60604 
Indiana  Air  Pollution  Control  Division. 

Indiana  State  Board  of  Health,  1330 

West  Michigan  Street.  Indianapolis. 

Indiana  46206. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (please  submit 
an  original  and  five  copies  if  possible) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Act,  the 
Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  each  area  of  every  state.  See 
43  FR  8962  (March  3.  1978).  These  area 
designations  may  be  revised  whenever 
the  data  warrants. 

The  primary  TSP  NAAQS  is  violated 
when,  in  a  year,  either:  (1)  The 
geometric  mean  value  of  monitored  TSP 
concentrations  exceeds  75  micrograms 
per  cubic  meter  of  air  (75  ^lg/m^  (the 
annual  primary  standard),  or  (2)  the 
maximum  24-hour  concentration  of  TSP 
exceeds  260  ^.g/m^  more  than  once  (the 
24-hour  standard.  The  secondary  TSP  is 
violated  when,  in  a  year,  the  maximum 
24-hour  concentration  exceeds  150  ^g/ 
m^more  than  once. 

The  current  designations  for  TSP  in 
Marion  County.  Indiana,  as  codified  at 
40  CFR  81,315,  are: 

Attainment— The  area  of  Washington, 
Township  east  of  Fall  Creek  and  the 
area  of  Franklin  Township  south  of 
Thompson  Road  and  east  of  Five  Points 
Road. 

Primary  Nonattainment — Remainder 
of  Marion  County. 

On  October  14. 1982.  the  State  of 
Indiana  requested  USEPA  to  redesignate 
all  of  the  primary  nonattainment  area 
within  Marion  County,  Indiana,  with  the 
execption  of  Center  Township,  from 
primary  nonattainment  to  attainment  for 
the  TSP  NAAQS.  Additionally,  on  April 
14, 1983.  the  State  submitted  a  separate 
request  to  redesignate  Center  Tovraship 
from  primary  nonattainment  to 
secondary  nonattainment  for  TSP. 

The  State  of  Indiana  submitted 
supplementary  information  to  support 
the  requests  on  October  7. 1982.  and  on 
April  14,  1983.  The  City  of  Ind-anapolis 
Air  Pollution  Control  Division  submitted 
supplementary  information  with  letters 
dated  January  19, 1983  and  April  15. 
1983.  The  State  submitted  additional 
information  to  supplement  the  Center 
Township  request  on  February  16. 1984. 


35865 


To  support  the  redesignation  requests, 
the  State  submitted  ambient  air  quality 
data  collected  at  numerous  monitors  in 
Marion  County  during  the  period  1980- 
1983.  air  quality  modeling  results, 
emissions  data,  as  well  as  other 
analyses  (See  February  16. 1984. 
submittal)..A  detailed  review  of  this 
information  is  available  in  USEPA's 
Technical  Support  Document  on  this 
redesignation  proposal. 

The  proposed  redesignations  were 
reviewed  with  respect  to  USEPA 
redesignation  policy,  as  summarized  in 
the  memoranda  "Section  107 
Designation  Policy  Summary".  April  21, 
1983.  and  "Section  107  Questions  and 
Answers",  December  23, 1983.  In 
summary,  all  available  information 
relative  to  the  attainment  status  of  the 
area  should  be  re\'iewed.  These  data 
should  include  the  most  recent  eight 
consecutive  quarters  of  quality  assured, 
representative  ambient  air  quality  data, 
puis  evidence  of  an  implemented  control 
strategy.  Supplemental  information, 
including  the  available  air  quality 
modeling,  emissions  data,  and  other 
relevant  information,  should  be  used  to 
determine  if  the  monitoring  data 
accurately  characterize  the  worst  case 
air  quality  in  the  area.  Information 
submitted  to  support  attainment 
redesignations  must  adequately  and 
accurately  reflect  long-term  operating 
rates  and  the  effects  of  applicable 
economic  conditions  on  emissions. 

The  most  recent  eight  quarters  of  TSP 
data  within  Marion  County  show 
attainment  of  the  primary  TSP  NAAQS. 
Four  sites  (in  Center  and  Wayne 
Towships)  recorded  violations  of  the 
secondary  TSP  NAAQS  during  1982 
and/or  1983.  The  City  provided 
historical  emissions  and  production  data 
for  the  major  TSP  sources  in  the  county 
and  provided  a  list  of  real,  enforceable 
emission  reductions  from  the  major  TSP 
sources  which  have  occurred  due  to 
recent  compliance  with  federally 
approved  RACT  regulations  or  through 
recent  enforcement  action.  The  City  also 
noted  recent  reductions  in  TSP 
emissions  from  area  source  categories 
such  as  from  a  restriction  on  open 
burning.  These  data  constitute  evidence 
of  an  implemented  control  strategy 
resulting  in  real,  legally  enforceable 
reductions.  Therefore,  for  all  of  Marion 
County,  except  for  southeastern  Center 
Township  and  Perry.  Decatur,  and 
Wayne  Townships,  the  proposed 
redesignation  requests  are  supported  by 
at  least  eight  quarters  of  representative, 
quality-assured  TSP  monitor  data  which 
show  attainment  of  the  TSP  NAAQS 
and  by  evidence  of  an  implemented 
control  strategy  that  USEPA  has  fully 
approved. 


Center  Tonvnthip 

However,  for  sbutheastem  Center 
Township.  USEPA  cannot  propose 
approval  of  the  redesignation  to 
secondary  nonattainment  for  TSP 
because  the  existing  monitoring  network 
does  not  accurately  characterize  the 
worst  case  air  quality  in  this  area.  The 
monitors  are  not  located  such  that  they 
can  be  expected  to  monitor  worst  case 
impacts  from  certain  large  TSP  source  in 
southeastern  Center  Township,  i.e.. 
Citizen's  Gas  and  Coke  Co.  coke 
batteries.  Indiana  Farm  Bureau,  and 
Early  and  Daniel.  For  instance,  the 
closest  downwind  monitor  to  Citizen's 
Gas  and  Coke  is  over  five  kilometers  to 
the  northeast.  A  closer  site  is  northwest 
of  Citizen's  Gas  and  Coke,  but  it  is 
generally  upwind  of  the  above  facilities 
in  southeastern  Center  Township.  Due 
to  this  and  other  similar  source /monitor 
configurations  in  southeastern  Center 
Township.  USEPA  has  determined  that 
the  monitored  data  do  not  reflect  the 
worst  case  air  quahty  of  the  area;  also, 
available  modeling  data  are  insufficient 
to  accurately  characterize  TSP  air 
quality  in  this  area.  Therefore,  this 
portion  of  Center  Township  cannot  be 
redesignated  at  this  time.  USEPA  is. 
however,  proposing  to  approve  the 
redesignation  from  primary 
nonattainment  to  secondary 
nonattainment  for  the  remainder  of 
Center  Township,  because  the  ambient 
data  and  the  evidence  of  an  approved, 
implemented  control  strategy  allow  such 
a  redesignation. 

Perry,  Decatur,  and  Wayne  Tovmshipa 

As  stated  before.  USEPA's 
redesignation  policy  requires  ".  .  . 
evidence  of  an  implemented  control 
strategy  that  USEPA  has  fully 
approved".  USEPA  has  approved 
Indiana's  Marion  County  Part  D  TSP  SIP 
with  the  exception  of  325  lAC  11-3, 
Section  2f-h  (Indiana's  Coke  Battery 
Regulations)  and  with  the  condition  that 
Indiana  submit  acceptable  industrial 
fugitive  dust  regulations  by  July  31, 1982. 
USEPA  will,  in  the  near  future,  propose 
action  on  revised  emission  limits  and 
operating  requirements  for  Citizen's  Gas 
and  Coke  Company  which  satisfy  the 
deficiencies  noted  by  USEPA  in  325  LAC 
11-3  for  Marion  County.  Indiana  has 
submitted  its  Industrial  Fugitive  Dust 
Regulations  (325  lAC  6-5).  USEPA  will 
propose  action  on  these  regulations  in 
the  near  future. 

There  are  numerous  industrial  sources 
within  Marion  County  which  emit 
significant  fugitive  emissions  and  which 
are  not  now  required  to  have  fugitive 
control  plans.  Several  of  those  sources 
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(including  American  Aggregates, 
Chrysler  Foundry,  Indianapolis  Power 
and  Light  Company's  Stout  Plant,  and 
Quemetco]  are  in  Perry,  Decatur,  and 
Wayne  Townships  for  which  the  State 
has  requested  to  be  redesignated  to  full 
attainment  for  TSP.  Because  Indiana  has 
not  applied  RACT  to  these  significant 
industrial  fugitive  dust  sources  and 
because  the  State  has  not  provided 
sufficient  monitor  or  modeling  data 
representative  of  worst  case  air  quality 
in  the  immediate  vicinity  of  these 
sources.  USEPA  must  propose  to 
disapprove  the  redesignation  request  for 
Perry,  Decatur,  and  Wayne  Townships. 

The  available  data  do  support  a 
redesignation  to  secondary 
nonattainment  for  portions  of  Perry. 
Decatur,  and  Wayne  Townships  and  full 
attainment  for  the  remainder  of  these 
townships.  If,  during  the  public  comment 
period,  the  State  amends  its 
redesignation  request  to  include  a 
secondary  nonattainment  area  within 
Perry,  Decatur,  and  Wayne  Townships 
which  incorporates  the  area  surrounding 
the  monitor  in  Wayne  Township  which 
recorded  secondary  nonattainment  in 
1982  and  the  areas  surrounding  the 
significant  industrial  fugitive  dust 
emission  sources  in  these  townships, 
USEPA  will  consider  this  request  and.  if 
approvable,  will  directly  approve 
redesignations  for  these  areas  in 
ySEPA's  final  rulemaking. 

Summary 

USEPA  proposes  to  approve  the 
following  proposed  redesignations  for 
Marion  County. 

(a)  The  primary  TSP  nonattainment 
areas  within  Franklin,  Lawrence,  Pike, 
Warren,  and  Washington  Townships 
will  be  designated  attainment. 

(b)  All  of  Center  Township,  except  the 
area  bounded  by  Keystone  Avenue  on 
the  west.  Southeastern  Avenue  on  the 
north,  and  the  Center  Township 
boundaries  on  the  east  and  south,  will 
be  designated  as  a  secondary 
nonattainment  area. 

It  is  proposing  to  disapprove 
redesignation  for  the  following  areas: 

(a)  The  area  bounded  by  Keystone 
Avenue  on  the  west.  Southeastern 
Avenue  on  the  north,  and  the  Center 
Township  boundaries  on  the  east  and 
south,  will  be  retained  as  a  primary 
nonattainment  area. 

(b)  Perry,  Decatur,  and  Wayne 
Townships  will  be  retained  as  a  primary 
nonattainment  area.  For  these 
townships.  USEPA  will  consider  a  State 
request  to  designate  portions  secondary 
nonattainment  and  the  remainder 
attainment 

An  interested  persons  are  invited  to 
submit  written  comments  on  the 


proposed  redesignation  and  on  USEPA's 
proposed  actions.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency's  final  action  on  the 
redesignation. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  Parks, 
Wilderness  areas. 

(Sec.  107(d)  of  the  Act.  as  amended  (42  U.S.C. 

7407)) 

Dated:  August  7. 1984. 
VaMas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc  84-24193  Filed  9-12-84:  6:45  am] 
BILUNG  CODE  SSaO-50-M 


40  CFR  Part  271 

[0SWER-3-FRL  2669-51 

Virginia;  Final  Auttiorlzation  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Tentative 
Determination  on  Virginia's  Application 
for  Final  Authorization,  Public  Hearing, 
and  Public  Comment  Period. 

summary:  The  Commonwealth  of 
Virginia  has  applied  for  Final  * 

Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  Virginia's 
application  and  has  made  the  tentative 
decision  tliat  Virginia's  hazardous  waste 
management  program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  Thus,  EPA 
tentatively  intends  to  grant  Final 
Authorization.  Thus,  EPA  tentatively 
intends  to  grant  Final  Authorization  to 
the  State  to  operate  its  program  in  lieu 
of  the  Federal  program.  Virginia's 
application  for  Final  Authorization  is 
available  for  public  review  and 
comment,  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the 
appHcation  if  significant  public  interest 
is  expressed. 


DATES:  If  significant  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  October  IB, 
1984.  EPA  reserves  the  right  to  cancel 
the  public  hearing  if  significant  public 
interest  in  a  hearing  is  not 
communicated  to  EPA  by  telephone  or 
in  writing  by  October  9, 1984.  EPA  will 
determine  by  October  10, 1984  whether 
there  is  significant  interest  to  hold  the 
public  hearing.  Virginia  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject  if  a  hearing  is  to  be  held.  All 
written  comments  on  Virginia's  Final 
Authorization  application  must  be 
received  by  the  close  of  business  on 
October  23, 1984. 

ADDRESSES:  Copies  of  Virginia's  Final 
Authorization  application  are  available 
from  8:00  a.m.  to  4:30  p.m.  at  the 
following  addresses  for  inspection  and 
copying: 

Bureau  of  Hazardous  Waste 
Management,  Virginia  Department  of 
Health,  Monroe  Building,  11th  Floor. 
101  North  14th  Street.  Richmond, 
Virginia  23219.  Contact:  Dr.  Wladimir 
Gulevich,  (804)  225-2975. 

Environmental  Protection  Agency.  6th 
and  Walnut  Street,  Curtis  Building, 
Philadelphia,  Pennsylvania  19106. 
Contact:  Diane  McCreary,  (215)  597- 
0580. 

U.S.  Environmental  Protection  Agency. 
Headquarters  Library.  PM-211A.  401 
M  Street,  SW..  Washington,  DC  20460. 
(202)  382-5926. 

Written  comments  on  the  application 
and  written  or  telephoned 
communication  of  interest  in  EPA's 
holding  a  public  hearing  on  the  Virginia 
application  must  be  sent  to:  John  A. 
Armstead,  Program  Manager,  State 
Programs  Section,  U.S.  EPA  Region  III, 
6th  and  Walnut  Street,  Philadelphia, 
Pennsylvania  19106,  (215)  597-7259. 

If  you  wish  to  find  out  whether  or  not 
EPA  will  hold  a  public  hearing  on  the 
Virginia  application  based  upon  EPA's 
decision  that  there  was  significant 
public  interest  in  such  a  hearing,  write 
or  telephone  after  October  10, 1984  the 
EPA  contact  person  listed  below,  or 
telephone  Dr.  Wladimir  Gulevich, 
Director,  Bureau  of  Hazardous  Waste 
Management,  101  North  14th  Street, 
Richmond,  Virginia  23219  (804)  225-2975. 

If  significant  public  interest  is 
expressed,  EPA  will  hold  a  pubHc 
hearing  on  Virginia's  application  for 
Final  Authorization  on  "Tuesday, 
October  16, 1984  at  3:00  p.m.  at  the 
James  Monroe  Building,  101  North  14th 
Street,  Conference  Room  E,  Richmond, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  J.  Donatoni.  Chief,  State 
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Programs  Section.  U.S.  EPA  Region  Ui. 
6th  and  Walnut  Street.  Philadelpia. 
Pennsylvania  19106,  (215)  597-7937. 

SUPPLEMENTARY  INFOflMATION; 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
lieu  of  the  Federal  hazardous  waste 
program.  Two  types  of  authorization 
may  be  granted.  The  first  type,  known 
as  "Interim  Authorization",  is  a 
temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c),  42 
U.S.C.  6226(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
Interim  Authorization:  Phas'e  I.  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 

263,  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards,  and  standards  for  interim 
status  facilities),  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124. 

264,  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  turn,  has  three 
components.  Phase  II  A  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  II  B  covers  permitting  of 
incinerator  facilities,  and  Phase  II  C 
addresses  permitting  of  landfills,  surface 
impoundments,  waste  piles,  and  land 
treatment  facilities.  By  statute,  all 
interim  Authorizations  expire  on 
January  26, 1985,  unless  Congress 
extends  the  date.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  Final  Authorization,  as 
described  below. 

The  second  type  of  authorization  is  a 
"Final"  (permanent)  Authorization  that 
is  granted  by  EPA  if  the  Agency  findj. 
that  the  State  program  is  (1) 
"equivalent"  to  the  Federal  program,  (2) 
consistent  with  the  Federal  program  and 
other  State  programs,  and  (3)  provides 
for  adequate  enforcement  (Section 
3006(b),  42  U.S.C.  6226(b)).  States  need 
not  have  obtained  Interim  Authorization 
in  order  to  qualify  for  Final 
Authorization.  EPA  regulations  for  Final 
Authorization  appear  at  40  CFR  271.1- 
271.23. 

B.  Virginia 

The  State  received  Interim 
Authorization  for  Phase  I  on  November 
3. 1981  and  Interim  Authorization  for 
Phase  II.  Components  A  and  B,  on 
August  17, 1983.  On  December  27. 1983, 


the  State  submitted  a  draft  application 
for  Final  Authorization.  The  official 
application  for  Final  Authorization  was 
submitted  on  June  26, 1984.  Prior  to 
submission  of  the  application  to  EPA. 
Virginia  solicited  public  comments  and 
held  a  public  hearing  on  June  22^  1984. 
The  Commonwealth  did  not  receive  any 
written  or  oral  comments.  EPA's 
comments  on  the  official  application 
were  forwarded  to  the  State  on  July  31. 
1984.  The  comments  requested  Virginia 
to  revise  the  Memorandum  of 
Agreement  to  clarify  the  State's 
compliance  and  enforcement 
management  procedures.  The  State's 
timely  and  appropriate  enforcement 
action  against  program  violators  was 
identified  by  the  Region  III  office  as  an 
area  of  concern.  The  State  agreed,  in  the 
Memorandum  of  Agreement,  to  maintain 
a  level  of  effort  in  compliance  and 
enforcement  which  ensures  an  effective 
program  which  is  consistent  with  EPA's 
Compliance/Enforcement  Strategy  [June 
12,  1984).  The  State  has  shown 
significant  improvement  in  this  area 
since  the  submittal  of  the  draft 
application. 

The  State  does  not  seek  authority  to 
impose  its  hazardous  waste  regulatory 
program  over  Indian  lands.  Therefore. 
EPA  requested  the  State  to  identify  all 
Indian  lands  where  EPA  will  be 
administering  the  RCRA  program 
directly.  They  are: 
Mattaponi  Indian  Reservation  Box  178 

West  Point.  Virginia  23181. 
Pamunkey  Indian  Reservation 

Pamunkey,  Virginia  23086. 

EPA  has  reviewed  Virginia's 
application,  and  has  tentatively 
determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  Final  Authorization. 
Consequently,  EPA  tentatively  intends 
to  grant  Final  Authorization  to  Virginia. 
Copies  of  Virginia's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"ADDRESSES"  section  of  this  notice. 

In  making  its  final  decision.  EPA  will 
consider  all  public  comments  on  its 
tentative  determination.  Issues  raised  by 
those  comments  may  be  the  basis  for  a 
decision  to  deny  Final  Authorization  to 
Virginia.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
Virginia's  program  by  December  26, 
1984.  and  will  give  notice  of  it  in  the 
Federal  Register.  EPA's  final  decision 
whether  to  approve  the  State's  program 
will  be  based,  in  part,  on  Virginia's 
ability  to  maintain  the  current  level  of 
performance  and  fulfilling  the 
commitments  included  in  the 
Memorandum  of  Agreement.  The  notice 
will  include  a  summary  of  the  reasons 


for  the  Finai  determinatioa  and  a 
response  to  all  major  coiaaieala. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(B).  I  hereby  certify  that  this 
authorization  will  not  have  aipoficant 
economic  impact  on  a  subatantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12291, 
Section  3. 

Lists  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials.  Indian  lands. 
Reporting  and  record  keeping 
requirements.  Waste  treatment  and 
disposal,  Water  pollution  control.  Water 
supply,  Intergovernmental  relations. 
Penalties.  Confidential  business 
information. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  aa 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended.  42  U.S.C. 
6912(a).  6926.  and  6974(b).  EPA  Delegation  8- 
7. 

Dated:  August  21, 1984. 
Thomas  P.  Bchler, 

Resional  Administrator. 

IFF  Doc  8*-24194  Filed  »-lZ-»4  B:4S  •ml 
BtLUNQ  CODE  UaO-SO-N 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
46  CFR  Part  67 

(CGDB2-105] 

Documantatlon  of  Vesaala 

AQENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  extension  of  comment 
period. 

summary:  On  July  16, 1984.  the  Coast 
Guard  published  a  Notice  of  FYoposed 
rulemaking  regarding  the  problem 
created  when  the  term  "controlling 
interest"  was  inserted  into  the  Vessel 
Documentation  Act  (49  FR  28744)  That 
NPRM  had  a  comment  deadline  of 
September  14. 1984.  The  Coast  Guard 
has  received  a  request  that  the  comment 
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period  be  extended  and  has  decided 
that  a  30  day  extension  would  be 
appropriate. 

DATE:  All  comments  must  be  received 
by  October  15. 1984. 

AOORESSES:  Comments  should  be 
submitted  to  the  Commandant  (G-CMC/ 
21).  (COD  82-105),  U.S.  Coast  Guard 
Headquarters.  Washington,  D.C.  20593. 


Comments  may  be  delivered  and  will  be 
available  for  inspection  at  the  Marine 
Safety  Council,  Room  2110,  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  S.W.,  Washington,  D.C.  20593, 
phone  (202)  426-1477,  between  the  hours 
of  7:00  a.m  and  4:00  p.m.,  Monday 
through  Friday  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  Meeks.  Office  of  Merchant 


Marine  Safety,  (202)  426-1492,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.  Washington.  D.C.  20593. 

Dated:  September  10. 1984. 

CM.  Holland. 

Captain.  USCG.  Executive  Secretary,  Marine 

Safety  Council. 

'FU  Ooc  S4-24214  Filed  9-12-84;  145  •mi 
BILLING  COOe  4»tO-1«-« 
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Notices 


TNs   section   of  the   FEDERAL    REGISTER 
contains   documents   other   than   rules   or 
pi-oposed  rules  that  are  applicable  to  the 
public.    Notices   of  heanngs   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegatioos   of 
authonty,   filing   of   petitions  and 
applications   and   agency   statements   of 
organization   and  functions  are  examples 
ol  documents  appeanng   in   this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Delegations  of  Authority  for  Lands 
Transactions 

Correction 

In  FR  Doc.  84-22907  bfjjinning  on  page 
34283  in  the  issue  of  Wednesday,  August 
29. 1984,  make  the  following  correction; 

On  page  34284,  first  column,  tenth  line 
from  the  bottom,  "45  Fr  171169"  should 
have  read  "45  FR  17169", 

BILUNG  CODE  150S-01-M 

Soil  Conservation  Service 

Lost  City  Road  Critical  Area  Treatment 
RCaD  Measure,  Oklahoma 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)[C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CF'R  Part  1500):  and  the  Soil 
Conservation  Guidelines  (7  CFR  Part 
050):  the  Soil  Conservation  Service.  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Lost  City 
Road  Critical  Area  Treatment  RC&D 
Measure.  Cherokee  County.  Oklahoma. 


FOf«  FURTMfH  INFORMATION  CONTACT: 

Roland  R.  Willis.  State  Conservationist. 
Soil  Conservation  Service.  USDA 
Agricultural  Center  Buildiag,  Stillwater. 
Oklahoma  74074,  telephone  (405)  624- 
4380. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Roland  R.  Willis,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  to 
stabilize  the  erosion  along  the  country 
roadsides.  The  planned  works  of 
improvement  include  the  construction  of 
gabions  on  the  slope  of  the  road  ditch 
with  backfill  behind  the  gabions.  The 
gabions  will  stabilize  the  eroding  road 
ditch  banks  and  control  the  erosion. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Roland  R.  Willis.  State  Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Calalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 

regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 


Federal   Register 

Vol.  49.  No.  178 

Thursday,  September  13.  1984 


Dated:  September  4  1984 
Donald  R.  Vandenypen, 

Assistant  State  Conspnationis!  fHTi). 

(FK  Doc  M-24ieB  Plhd  »-12-M  B:4S  »m\ 
miUMQ  CODE  1410- It-H 

Clear  Creek  Watershed,  lUinois;  Intent 
to  Deauthortze  funding 

agency:  Soil  Conservation  Service, 
USDA, 

ACTION:  Notice  of  Intent  To  Deauthorize 
Federal  Funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub,  L  83-566,  and  the  Soil 
Conservation  Service  Guidelines  [7  CFR 
Part  622).  the  Soil  Conser\'ation  Ser\ice 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Gear  Creek 
Watershed  Project.  Cass  County. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  J.  Eckes.  State  Conservationist  Soil 
Conservation  Service,  301  North 
Randolph  Street.  Champaign,  IL  61820. 
telephone  217/398-5267. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  John  /. 
Eckes,  that  the  proposed  works  of 
improvement  for  the  Clear  Creek 
Watershed  project  will  not  be  installed. 
Information  regarding  this  determination 
may  be  obtained  horn  John  J.  Eckes, 
State  Conservationist,  at  the  above 
address  and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publicatioT  in 
the  Federal  Register. 

Dated:  August  27, 1984. 
John  ).  Eckes, 

State  Conservationist. 

[FR  Doc  Z4ZS6  Filed  »-lZ-M,  M6  (m|  , 
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CIVIL  AERONAUTICS  BOARD 

Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed  Under  Subpart  Q 

of  the  Board's  Procedural  Regulations 

Week  ended  August  31.  19H4, 

Subpart  Q  applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-rause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings.  (See 
CFR  302.1701  et  seq) 
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Oateltad 


Docket  No. 


Deacnption 


Aug.  30.  1964. 


Aug.  31.  1904.. 


Do.. 


42457     El  Al   Israel  Airlines   United,   c/o  Roben   Rsed 


42461 


D.C.   20036 
an  amended 


42324.  42325 


Gray.   Hate   Russell   &   Gray    1025   Connecticut  Avenue,   NW,   Suite   #400.   Washinglon, 
Appticatioo  o«  El  Al  Israel  Artnes  bmited  pursuant  to  Section  *02  o<  the  Act  and  Sutjpart  Q  of  ttw  Board  s  Procedural  Regulations  requasu 

toreign  ar  earner  parmil  to  aitierxl  paragraph  A  lo  contorm  lo  me  Protocol,  as  follows: 
A.  Between  a  terminal  pomt  or  points  r\  Israel,  triermediate  points  m  Cyprus,  Turliev,  Greece.  Romania,  Italy,  Spam.  Portugal,  Switzerland.  Austna,  Federal 

Reput)»c  o»  Germany,  France,  Luxembourg.  Bet^um,  The  Netherlands.  United  Kindgom.  Eire,  and  Montreal.  Canada  (without  tra»fic  rights  between 

Mootreal  and  points  m  the  United  Sutes);  and  the  colermmai  pomts  New  York,  New  York.  Chicago,  Illinois,  Boston.  Massachusetts,  Maimi.  Flonda,  and 

Los  Angetea,  CaWorma,  and  beyond  (a)  one  specified  U  S.  pomi  to  Mexico  City  and  (b)  any  spectfieo  US  points  lo  South  Amenca  and  A««  without  traffic 

nghts  between  US.  points  arx)  points  beyond  the  United  Stales 
Answers  may  be  filed  by  September  27,  1984 

^«*™'   Express   Corporation,    c/o   Nathaniel    P    Breed,.    Jr    Shaw    Piitman.    Potts   A    Trowbnoge,    1800    M    Street.    NW    Washington,    DC.    20036 
AppHcatkxi  of  Federal  Express  Corporation  pursuant  to  Section  40 1  o*  the  Aci  and  Subpart  0  of  the  Boara's  Procedural  Regulations  appliea  tor  a  cerliflcate 

of  public  convemerxa  and  necessity  auttiorzing  it  to  engage  ir  scheduled  overseas  and  foreign  an  transportation  with  respect  to  property  and  man  on  a 

permissive  basis,  over  the  following  roi.'ie 
Between  a  pomt  or  points  m  the  Unit«d  S'aies.  Pue^o  Rico,  the  \  rgir  islands.  a"d  Guam,  on  ;t>e  one  npnd,  and  a  point  or  pointt  m  the  foKowirg  areas  or 

countnes,  as  cotermmal  points,  on  the  other  riard  Japan  Korea,  Taiwan,  Hong  Ko<>g,  The  Phiiippires,  v«fnam.  Thailand.  Malaysia  Sngaoore  Indonesia 

Sn  Lanka,  and  India. 
Conforming  Applications,  Motiorw  to  Modify  Scope  and  A.nswers  may  De  filed  by  September  28.  1 984 

TP1  International  Ammys,  Inc.,  c/o  Har-y  A.  Bower,  Bowen  and  Aikm,  ?ri20  r  Street  N  «V  ,  Suite  350.  Washington,  D  C   20006. 
Application  of  TP1  International  Arways    inc   for  a  certi-icate  ol  pubK  conven^nce  ard  n«',-essity  for  charter  air  trar-sportation   (Intonnation  Requested  by 

Order  84-7-73)  Answers  may  be  filed  by  Spptefhbef  29,  1964. 


Phyllis  T.  Kaylor. 

Secretary. 

|FV  Doc  »4-J4218  Filed  9-12-84:  8:45  am) 
BIUJNQ  CODE  (320-01-M 


Air  Charter  (SAFA);  Order  To  Show 
Cause 

agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause: 
Order  84-9-22. 


SUMMARY:  The  Board  proposes  to 
approve,  in  part,  the  following 
application: 

Applicant:  Air  Charter  (SAFA); 
Docket:  41256. 

Date  application  filed:  January  31, 
1983. 

Authority  sought:  Air  Charter  requests 
authority  to  engage  in  passenger  charter 
operations,  as  follows: 

A.  Between  any  point  or  points  in  the 
Republic  of  France  and  any  point  or 
points  in  the  United  States,  including 
intermediate  and  beyond  points; 

B.  Between  a  point  or  points  in  the 
United  States  and  a  point  or  points  in 
neither  the  Republic  of  France  nor  the 
United  States,  which  charters  do  not 
stopover  in  the  Republic  of  France;  and 

C.  Between  a  point  or  points  in  the 
United  States  and  a  point  or  points  in 
neither  the  Republic  of  France  nor  the 
United  States,  which  charters  stopover 
in  the  Republic  of  France. 

Tentative  Decision 

The  Board  proposes  to  issue  a  five- 
year  permit  to  Air  Charter  authorizing 
passenger  charter  operations  between 
any  point  or  points  in  France  and  any 
point  or  points  in  the  United  States.  To 
the  extent  not  granted,  the  remainder  of 
Air  Charter's  request  would  be  denied. 


Objections 

All  interested  persons  having 
objections  to  the  Board's  tentative 
findings  and  conclusions  that  this 
authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall, 
NO  LATER  THAN  October  9,  1984,  file  a 
statement  of  such  objections  in  the 
docket  with  the  Civil  Aeronautics  Board 
(20  copies)  and  mail  copies  to  the 
applicant,  the  Departm.ent  of 
Transportation,  the  Department  of  State, 
and  the  Ambassador  of  France.  A 
statement  of  objections  must  cite  the 
docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  supporting  evidence. 

If  no  objections  are  filed,  the 
Secretary  of  the  Board  will  enter  an 
order  which  will,  subject  to  disapproval 
by  the  President,  make  final  the  Board's 
tentative  findings  and  conclusions  and 
issue  the  proposed  permit. 

Addresses  for  Objections 

Docket  41256.  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428 

V.  Michael  Straus.  Straus  &  Matthews, 
P.C,  1001  Connecticut  Avenue.  NW., 
Suite  335,  Washington,  D.C,  20036- 
5544, 

To  get  a  copy  of  the  complete  order, 
request  it  from  the  C.A.B.  Distribution 
Section,  Room  100. 1825  Connecticut 
Avenue.  NW.,  Wa.shington,  D.C.  20428 
Persons  outside  the  Washington 


metropolitan  area  may  send  a  postcard 
request. 

For  further  information,  CONTACT: 
Nancy  Pitzer  Trowbridge,  Regulatory 
Affairs  Division,  Bureau  of  International 
Aviation,  Civil  Aeronautics  Board;  (202) 
673-5134. 

By  the  Civil  Aeronautics  Board:  September 
7.  1984. 

PhylUs  T.  Kaylor, 

Secretary. 

IFR  Doc  84-24220  Filed  9-12-84;  8:45  am) 
BILLING  CODE  6320-01-*! 


Fitness  Determination  of  Kenmore  Air 
Harbor,  Inc. 

AGENCY:  Civil  Aeronautics  Board. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  84-119, 
Order  to  Show  Cause,  served  September 
7,  1984. 

SUMMARY:  The  Board  is  propsoing  to 
find  that  Kenmore  Air  Harbor,  Inc,  is  fit, 
willing,  and  able  to  provide  commuter 
air  carrier  service  under  section 
419(c)(2)  of  the  Federal  Aviation  Act.  as 
amended,  and  that  the  aircraft  used  in 
this  service  conform  to  applicable  safety 
standards. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall  file 
their  responses  with  the  Special 
Authorities  Division,  Room  915,  Civil 
Aeronautices  Board,  Washington,  D.C. 
20428.  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
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Responses  shall  be  filed  no  later  than  15 
days  after  the  service  date  of  the  order, 
on  September  24, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Nicholas  S.  Collins.  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW..  Washington 
D.C.  20428  (202)  673-5218. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  84-8-119  is 
available  from  the  Distribution  Section. 
Room  100. 1925  Connecticut  Avenue. 
NW..  Washington.  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
postcard  request  for  Order  84-8-119  to 
that  address. 

By  the  Civil  Aeronautics  Board:  August  30, 
1984. 

Phyllis  T.  Kaylor. 

Secretary. 

|FR  Doc  84-24219  Filed  9-12-M:  6:45  ami 

BtLUNQ  CODE  e320-01-M 


I  Docket  42458] 

Miami-London  Competitive  Service 
Case;  Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  will  be  held  on 
September  26. 1984.  at  10:00  a.m.  (local 
time)  in  Room  1027. 1825  Connecticut 
Avenue.  NW.,  Washington,  D.C.  before 
the  undersigned  administrative  law 
judge. 

Order  84-8-120  defines  the  issues  to 
be  considered  in  this  proceeding.  In 
order  to  facilitate  the  conduct  of  the 
conference,  however,  parties  are 
instructed  to  submit  one  copy  to  each 
party  and  and  two  copies  to  the  Judge  of 
(1)  proposed  stipulations;  (2)  proposed 
requests  for  information  and  evidence; 
(3)  statements  of  positions;  and  (4) 
proposed  procedural  dates.  The  Bureau 
of  International  Aviation  will  circulate 
its  material  on  or  before  September  18. 
1984,  and  the  other  parties  on  or  before 
September  24. 1984.  The  submissions  of 
the  other  parties  shall  be  limited  to 
points  on  which  they  differ  with  the 
Bureau  and  shall  use  the  marking  and 
lettering  used  by  the  Bureau  to  facilitate 
cross-referencing.  The  September  18  and 
September  24  dates  are  for  actual 
delivery  of  material,  rather  than  mailing 
dates. 

Dated  at  Washington,  D.C.  September  6. 
1984. 

John  M.  Vittone, 

Administrative  Law  Judge. 

[FK  Doc  84-24217  Filed  9-12-84   )45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  273] 

Resolution  and  Order  Approving  the 
Application  of  the  Iowa  Foreign  Trade 
Zone  Corporation  for  a  Foreign-Trade 
Zone  In  Polk  County,  lA,  and  a  Special- 
Purpose  Sut»one  In  Forest  City,  lA, 
Adjacent  to  the  Des  Moines  Customs 
Port  of  Entry 

Proceedings  of  the  Foreign-Trade  Zones 
Board,  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Iowa  Foreign  Trade  Zone  Corporation,  an 
Iowa  non-profit  corporation  affiliated  with 
the  Greater  Des  Moines  Chamber  of 
Commerce  and  the  Iowa  Development 
Commission,  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  November  28. 
1983.  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in  Polk 
County.  Iowa,  within  the  Des  Moines 
Customs  port  of  entry,  and  requesting 
special-purpose  subzone  status  for  the 
vehicle  manufacturing  plant  of  Winnebago 
Industries.  Inc..  in  Forest  City,  Iowa,  adjacent 
to  the  Des  Moines  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act.  as  amended,  and 
the  Board's  regulations  are  satisfied,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  lone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Boards  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Boards  Executive  ^cretary  for  approval 
prior  to  the  commencement  of  any 
manufacturing  operation  within  the  zone.  The 
Secretary  of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

GRANT 

To  Establish,  Operate,  and  Maintain  a 
Foreign-Trade  Zone  in  Pelk  County,  lA, 
and  a  Subzone  in  Forest  City.  LA, 
Adjacent  to  the  Des  Moines  Customs 
Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 


provide  for  the  estabUshment,  operation. 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Iowa  Foreign  Trade 
Zone  Corporation,  an  Iowa  non-profit 
corporation  (the  Grantee),  has  made 
apphcation  (filed  November  28. 1983, 
Docket  No.  40-83.  48  FR  55600)  in  due 
and  proper  form  to  the  Board,  requesting 
the  establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
Polk  County,  Iowa,  and  ^  special- 
purpose  subzone  for  the  vehicle 
manufacturing  facility  of  Winnebago 
Industries,  Inc.  tn  Forest  City,  Iowa, 
adjacent  to  the  Des  Moines  Customs 
port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  107 
and  Subzone  No  107A  at  the  locations 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  apphcation  in 
Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereimder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
and  subzone  shall  be  commenced  by  the 
Grantee  within  a  reasonable  time  from 
the  date  of  issuance  of  the  grant,  and 
prior  thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  and  subzone  sites 
in  the  performance  of  their  official 
duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
general-purpose  zone. 
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The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone  and  subzone,  and  in  no 
event  shall  the  United  States  be  liable 
therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  OfTicer 
or  his  delegate  at  Washington.  D.C  this 
4th  day  of  September  1984  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 

Malcolm  Baidrige, 

Chairman  and  Executive  Officer 

Attest: 
lotio  |.  Da  Ponte,  Jr., 
Executive  Secretary. 

IFR  Doc.  S4-24291  Filed  9-12-84  «:45  <m| 
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International  Trade  Administration 

Computer  Peripherals,  Components 
and  Related  Test  Equipment  Technical 
Advisory  Committee;  Partially  Closed 
Meetirtg 

A  meeting  of  the  Computer 
Peripherals.  Components,  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  October  2, 1984, 
at  9:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  5230, 14th  Street  and  Constitution 
Avenue,  NW,  Washington.  D.C.  The 
ConMiittee  advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
peripherals,  components  and  related  test 
equipment  or  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Presentation  of  the  final  report  of 
the  MCTL  implementation  project. 

4.  Present,  review  and  approve  the 
Computer  Peripherals  TAG  annutd 
report. 

5.  Membership  status  report  by  the 
Chairman. 

8.  Update  by  Department  of 
Commerce  on  the  distribution  license 
rule. 


7.  Collection  and  discussion  of  1985 
agenda  items  for  the  Computer 
Peripherals  TAG  annual  plan. 

8.  Discussion  of  subcommittee 
organization  for  the  Computer 
Peripherals  TAG. 

a  Develop  agenda  for  January  1985 
meeting. 

10.  Action  items  due  at  next  meeting. 

11.  New  Business. 

Executive  Session 

12.  Discussions  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meeting  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552b{c)(l)  was  approved  on  February  6, 
1984,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility,  Room 
6628,  U.S.  Department  of  Commerce. 
(202)  377-5542. 

For  further  information  or  copies  of 
the  minutes  contact  Margaret  A.  Comejo 
(202)  377-2583. 

Dated:  September  7,  1984. 
Milton  M.  Baltas. 

Director  of  Technical  Programs,  Office  of 
Export  Administration. 

|FR  Doc  84-24289  Filed  9-12-84:  8:4S  Wn| 
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Telecommunications  Equipment 
Technical  Advisory  Committee;  Closed 
Meeting        I 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  October  2. 1984, 
at  9:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  5230, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
telecommunications  equipment  or 
technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  of  the 
Committee  to  the  public  on  the  basis  of  5 
U.S.C.  552b(c){l)  was  approved  on 


February  6. 1984.  in  accordance  with  the 
Federal  Advisory  Committee  Act. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  porticmi  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  662&, 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217. 

For  further  information  contact  Mrs. 
Margaret  A.  Comejo  (202)  377-5542. 

Dated:  September  10, 1984. 
|amM  K.  Pont. 

Deputy  Director.  Office  of  Export 
Administration. 

[FR  Doc  84-24290  Filed  9-12-84:  8:45  am| 
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Export  Trade  Certificate  of  Review; 
Application 

AGENCY:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  simunarizes  the 
conduct  for  which  certification  is  sought 
and  invites  interested  parties  to  submit 
information  relevant  to  the 
determination  of  whether  a  certificate 
should  be  issued. 

DATES:  Comments  on  these  applications 
must  be  submitted  on  or  before  October 
3, 1984. 

ADDRESS:  Interested  parties  should 
submit  their  written  comments,  original 
and  five  (5)  copies,  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  Department  of 
Commerce,  Room  5618,  Washington, 
DC.  20230. 

Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
00029." 

for  further  information  contact: 

George  Muller.  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202/377-5131,  or  Eleanor  Roberts  Lewis. 
Assistant  General  Counsel  for  Export 
Trading  Companies.  Office  of  General 
Counsel.  202/377-0937.  These  are  not 
toll-free  numbers. 

supplementary  information:  Tide  of 
the  Export  Trading  Company  Act  of  1982 
(Pub.  L.  97-290)  authorizes  the  Secretary 
of  Commerce  to  issue  Export  Trade 
Certificates  of  Review.  The  regulations 
implementing  Titie  III  are  found  at  48  FR 
10596-10604  (Mar,  11. 1983)  (to  be 
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codified  at  15  CFR  Part  325).  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  Uability  under  Federal 
and  state  antitrust  laws  for  the  export 
trade,  export  trade  activities  and 
methods  of  operation  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  Certification 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  establishes 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  apphcant, 

2.  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
export  by  the  applicant. 

3.  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant,  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meet  these  four  standards.  For  a 
further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review,"  48  FR 
15937-15940  (April  13,  1983). 

Request  for  Public  Comments 

The  Office  of  Export  Trading 
Company  Affairs  (OETCA)  is  issuing 
this  notice  in  compliance  with  section 
302(b)(1)  of  the  Act  which  requires  the 
Secretary  to  publish  a  notice  of  the 
application  in  the  Federal  Register 
identifying  the  persons  submitting  the 
application  and  summarizing  the 
conduct  proposed  for  certification.  The 
OETCA  and  the  applicant  have  agreed 
that  this  notice  fairly  represents  the 
conduct  proposed  for  certification. 
Through  this  notice,  OETCA  seeks 
written  comments  from  interested 
persons  who  have  information  relevant 
to  the  Secretary's  determination  to  grant 
or  deny  the  application  below. 
Information  submitted  by  any  person  in 
connection  with  the  application(s)  is 


exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

The  OETCA  will  consider  the 
information  received  in  determining 
whether  the  proposed  conduct  is  "export 
trade,"  "export  trade  activities,"  or  a 
"method  of  operation"  as  defined  in  the 
Act,  regulations  and  guidelines  and 
whether  it  meets  the  four  certification 
standards.  Based  upon  the  public 
comments  and  other  information 
gathered  during  the  analysis  period,  the 
Secretary  may  deny  the  appUcation  or 
issue  the  certificate  with  any  terms  or 
conditions  necessary  to  assure 
compliance  with  the  four  standards. 

The  OETCA  has  received  the 
following  application  for  an  Export 
Trade  Certificate  of  Review: 
Applicant:  First  Agricultural 
Manufacturer's  Export  Trading  Co., 
Inc.  (FAMECO),  Post  Office  Box 
76141,  Birmingham.  AL  35264 
Telephone:  (205)  871-3263 
Application  No.:  84-00029 
Date  Received:  August  23,  1984 
Date  Deemed  Submitted:  August  29, 1984 
Members  in  Addition  to  Applicant:  None 

Summary  of  the  Application 

A.  Export  Trade 

FAMECO,  a  newly-formed  Alabama 
corporation,  intends  to  export  grain- 
storage  installations.  As  an  export 
agent,  it  will  handle  equipment  designed 
to  weigh,  clean,  dry,  convey,  store, 
grade,  and  process  grain,  rice,  coffee 
and  other  cereals.  This  equipment 
includes  grain  bins  (SIC  number 
3444621),  feed  bins  (SIC  number 
3444625).  farm  elevators  (SIC  3523260), 
continuous-flow  grain  driers  (SIC 
number  3523836).  crop-drying  fans  (SIC 
number  3523837)  supplemental  heaters 
(SIC  number  3523844),  grain  cleaners 
(SIC  number  3523820),  and  conveyors 
and  unloaders  (SIC  number  3523850). 

FAMECO  and  its  members  propose  to 
design  these  grain-storage  installations; 
purchase,  consolidate  and  export 
component  equipment;  and  oversee 
actual  installation  of  the  facilities  for 
foreign  customers.  In  addition,  FAMECO 
will  provide  the  following  export  trade 
services:  market  feasibility  studies, 
system  design  and  engineering,  selection 
and  purchase  of  compatible  equipment, 
development  of  financial  packages, 
consolidation  and  packaging/ 
containerization  for  export,  export 
documentation  and  shipping, 
supervision  of  equipment  installation 
and  start-up,  equipment  training, 
selection  of  spare  parts  inventories,  and 
establishment  of  equipment 
maintenance  schedules. 


B.  Export  Markets 

While  FAMECO  has  initially 
concentrated  its  export  efforts  in  Central 
America,  it  intends  to  conduct  its  future 
operations  on  a  worldwide  basis. 

C.  Export  Trade  Activities  and  Methods 
of  Operation 

FAMECO  seeks  certifies  tioa; 

(1)  To  enter  into  exclusive  and  non- 
exclusive agreements  with  individual 
U.S.  suppliers  of  grain-storage 
equipment  to  act  as  their  export  agent 
for  potential  overseas  customers. 

(2)  To  enter  into  exclusive  and  non- 
exclusive agreements  wiui  foreign 
representatives  or  customers  for 
deUvery  of  export  trade  products  and 
services. 

(3)  To  estabhsh,  on  behalf  of 
competing  suppliers,  export  prices  for 
component  equipment  offered  to  foreign 
customers. 

(4)  To  allocate  foreign  territories  or 
customers  among  competing  U.S. 
suppliers  and  through  agreements  with 
foreign  representatives  or  distributors. 

(5)  To  bring  together  competing  U.S. 
suppliers  for  the  purpose  of  responding 
to  foreign  bid  invitations,  without 
discussing  confidential  business 
information  specific  to  any  one  supplier. 

(6)  To  refuse  to  deal  with  any 
particular  competitor  of  FAMECO. 

Dated:  September  7, 1984. 
Irving  P.  Margulies,  * 

CerteraJ  Counsel. 

[FH  Ooc  M-MZOl  FIM  »-lZ-M:  a:4S  •mj 
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National  Oceanic  and  Atmospheric 
Administration 

Deep  Seebed  Mining;  Issuance  of 
Exploration  License 

AOENCV:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  issuance  of 
exploration  Ucense  to  Ocean  Mining 
Associates  subject  to  terms,  conditions, 
and  restrictions. 

summary:  Pursuant  to  the  Deep  Seabed 
Hard  Mineral  Resources  Act  and  15  CFR 
Part  970,  the  National  Oceanic  and 
Atmospheric  Administration  on  August 
29, 1984  issued  to  Ocean  Mining 
Associates,  Box  2.  Glouster  Point,  Va. 
23062  a  license  to  engage  in  deep  seabed 
mining  exploration  activities  subject  to 
terms,  conditions,  and  restrictions,  for  a 
site  designated  USA-3  which  is  located 
in  the  Clarion-Clipperton  Fracture  Zone 
of  the  Northeastern  Equatorial  Pacific 
Ocean.  Interested  persons  are  permitted 
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to  examine  a  copy  of  the  license  at  the 
address  below. 

FOn  FURTHER  INFORMATKMl  CONTACT: 

John  W.  Padan  or  Laurence  J.  Aurbach. 
Ocean  Minerals  and  Energy  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  Suite  105,  Page  1  Building,  2001 
Wisconsin  Avenue,  NW.,  Washington, 
D.C.  20235  (202)  653-«257. 

Dated:  September  7,  1984. 

Peter  L.  TVve«dt, 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management 

|FB  Doc   B*- 24135  Pled  9-12-84;  145  am| 
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Deep  Seabed  Mining;  Issuance  of 
Exploration  License 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  issuance  of 
exploration  license  to  Ocean  Minerals 
Company  subject  to  terms,  conditions, 
and  restrictions. 

Pursuant  to  the  Deep  Seabed  Hard 
Mineral  Resources  Act  and  15  CFR  Part 
970,  the  National  Oceanic  and 
Atmospheric  Administration  on  August 
29,  1984  issued  to  Ocean  Minerals 
Company,  465  Bernardo  Avenue. 
Mountain  View,  California  94043  a 
license  to  engage  in  deep  seabed  mining 
exploration  activities  subject  to  terms, 
conditions,  and  restrictions,  for  a  site 
designated  USA-1  which  is  located  in 
the  Clarion-Clipperton  Fracture  Zone  of 
the  Northeastern  Equatorial  Pacific 
Ocean.  Interested  persons  are  permitted 
to  examine  a  copy  of  the  license  at  the 
address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Padan  or  Laurence  J.  Aurbach, 
Ocean  Minerals  and  Energy  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
NOAA,  Suite  105,  Page  1  Building.  2001 
Wisconsin  Avenue.  NW..  Washington, 
DC.  20235,  (202)  653-6257. 

Dated:  September  7. 1984. 
Peter  L  Tweedt. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 

|FR  Doc  54-24186  Filed  9-12-84.  8:4S  am| 
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Deep  Seabed  Mining;  Issuance  of 
Exploration  License 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 


ACTION:  Notice  of  issuance  of 
exploration  license  to  Ocean 
Management  Inc.,  subject  to  terms, 

conditions,  and  restrictions. 

^ . _ 

summary:  Pursuant  to  the  Deep  Seabed 
Hard  Mineral  Resources  Act  and  15  CFR 
Part  970,  the  National  Oceanic  and 
Atmospheric  Administration  on  August 
29, 1984  issued  to  Ocean  Management, 
Inc,  One  New  York  Plaza,  New  York, 
NY.  10004  a  license  to  engage  in  deep 
seabed  mining  exploration  activities 
subject  to  terms,  conditions,  and 
restrictions,  for  a  site  designated  USA-2 
which  is  located  in  the  Clarion- 
Clipperton  Fracture  Zone  of  the 
Northeastern  Equatorial  Pacific  Ocean. 
Interested  persons  are  permitted  to 
examine  a  copy  of  the  hcense  at  the 
address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Padan  or  Laurence  J.  Aurbach, 
Ocean  Minerals  and  Energy  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA.  Suite  105,  Page  1  Building,  2001 
Wisconsin  Avenue,  NW.,  Washington. 
DC.  20235,  (202)  653-8257. 

Dated:  September  7, 1984. 
Peter  L.  Tweedt. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 

(FR  Doc  84-24187  Filed  9-12-84:  &4S  Mn| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin,  Office  of 
Management  and  Budget,  Room  3235. 
NEOB,  Washington,  DC.  20503.  (202) 
395-7231.  Copies  of  the  submission  are 
available  from  Joseph  Salazar,  Agency 
Clearance  Officer,  (202)  254-9735. 
Title;  Large  Trader  Reports 
Form  No.:  CFTC  01-60  through  01-69. 

01-74.  01-77,  01-78.  204,  304,  504,  604. 

102,  40, 103A  and  103B 
Action:  Extension 
Respondents:  Businesses  (excluding 

small  busine^esj 


Estimated  annual  burden:  46,270 
Estimated  number  of  respondents:  4,157, 

Issued  in  Washington.  D.C.  on  September  7, 
1984. 

Jean  A.  Webb, 
Deputy  Secretary  of  the  Commission. 

|FR  Doc.  St-MITt  Filed  B-12-84:  8;4S  ami 
MUJNO  COOE  nsi-OI-M 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

Air  Force  Activities  To  Be  Evaluated 
for  Possible  Conversion  to  Contract 

agency:  Department  of  the  Air  Force, 
DOD, 

action:  Notice. 

summary:  The  Air  Force  recently 
announced  additional  activities  to  be 
evaluated  for  possible  conversion  to 
contract.  Cost  studies,  where  required, 
will  commence  no  sooner  than  30  days 
after  the  date  of  this  announcement.  A 
summary  of  the  installations  and 
activities  follows:  Beale  AFB,  CA — 
PAVE  PAWS  Comm  Equip  Maint,  PAVE 
PAWS  Support:  Cape  Cod  AFS,  MA- 
PAVE  PAWS  Comm  Equip  Maint.  PAVE 
PAWS  Support:  Eglin  AFB,  FL— Radar 
Comm  Equip  Maint-FPS  85,  Radar 
Complex  Spt-FPS  85. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Mel  Martocchia,  Telephone  (202) 
697-4935.  For  information  concerning 
specific  activities,  contact  the 
installations  involved. 

Harry  C.  Waters, 

A  Itemate  A  ir  Force  Federal  Register  Liaison 
Officer. 

|FR  Doc  84-24185  Filed  9-12-84;  8:45  am) 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  on 
the  Central  and  Southern  Florida 
Water  Supply  Study 

agency:  Army  Corps  of  Engineers,  DoD, 
ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

summary:  1.  The  considered  project  will 
consist  of  structural  and/or  operational 
means  of  augmenting,  conserving,  and 
conveying  water  within  the  Central  and 
Southern  Florida  Flood  Control  Project 
to  meet  the  future  needs  of  agricultural 
and  urban  areas  and  Everglades 
National  Park. 
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2.  The  following  alternatives  or 
combinations  thereof  will  be  considered. 

a.  Increased  storage  within  Lake 
Okeechobee  and/or  the  Water 
Conservation  Areas  (WCA's). 

b.  Backpumping  from  canals  into  the 
WCA's. 

c.  Increased  canal  conveyance. 

d.  A  flow-through  system  in  the 
WCAs. 

e.  Deep-aquifer  storage  and  retrieval. 

f.  Desalination. 

3.  a.  Public  involvement  to  date  has 
included  a  Public  Meeting  on  2  March 
1977  and  numerous  agency  technical 
workshops.  Comments  on  alternatives 
and  environmental  concerns  have  been 
solicited  by  letters  to  Federal  and  State 
agencies.  Public  input  on  issues  has 
been  received  in  conjunction  with 
several  related  Corps  actions  in  (he  area 
recently.  A  final  Public  Meeting  is 
expected  in  FY  1986.  Further 
participation  is  invited  from  any 
interested  parties. 

b.  Significant  issues  to  be  analyzed  in 
depth  in  the  DEIS  are  as  follows: 

(1)  Impact  of  hydrologic  change  on 
fish  and  wildlife  resources  in  Everglades 
National  Park,  East  Everglades.  WCA's, 
and  Lake  Okeechobee. 

(2)  Impact  of  altered  hydrology  on 
private  land  owners  and  agricultural 
interests. 

(3)  Water  supply  effects  on  municipal 
and  industrial  users. 

c.  Coordination  with  appropriate 
Federal  and  State  agencies  is  required 
under  provisions  of  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act. 

4.  A  Scoping  meeting  is  not 
contemplated. 

5.  The  DEIS  is  expected  to  be 
available  for  review  in  FY  1986. 
ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  may  be  referred  to  Dr. 
Jonathan  Moulding,  Environmental 
Studies  Section,  U.S.  Army  Corps  of 
Engineers.  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019.  Telephone  791-2286. 

Dated:  August  24, 1984. 

Charles  T.  Myers  IIL 

Colonel.  Corps  of  Engineers.  District 
Engineer. 

fFR  Doc  84-24172  Filed  9-12-84;  8:45  iim| 
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DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

agency:  Department  of  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 


forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE:  October  4  and  5, 1984. 

ADDRESS:  1200  19th  Street  NW.  Room 
823,  Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Christensen,  Executive 
Director,  1200  19th  Street  NW  (Brown 
Building).  Room  717-C.  Washington.  DC 
20208.  Telephone  (202)  254-8227. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  on  Education 
Statistics  is  estabhshed  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974.  Pub.  L.  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  and  is 
responsible  for  establishing  standards  to 
insure  tht  statistics  and  analyses 
disseminated  by  the  Center  are  of  bigh 
quality  and  are  not  subject  to  political 
influence. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes: 

A  report  on  the  National  Assessment 
of  of  Education  Progress  (NAEP). 

A  review  of  the  clearance  process  for 
NCES  data  collection  instruments  and 
publication  activities. 

A  review  of  recommendations  of  the 
Alliance  for  Excellence  report — 
emphases  on  data  quality  and 
measurement  needs. 

A  report  on  the  progress  of  a  study  to 
evaluate  and  recommend  improvements 
in  the  quality  of  NCES  data  and 
analyses. 

Such  old  business  and  new  business 
as  the  Chairman  or  membership  may  put 
before  the  Council. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
pmblic  inspection  at  the  office  of  the 
Executive  Director,  Advisory  Council  on 
Education  Statistics.  1200  19th  Street 
NW  (Brown  Building).  Room  717-C. 
Washington,  DC  20208. 

Dated:  September  7. 1984. 

Donald ).  Senese, 

Assistant  Secretory  for  Education  Research 
and  Improvement. 

|FR  Doc  84-24148  Filed  9-12-84.  8:46  am) 
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Office  of  Posf  oondfy  EducstkMt 

Application  Notlea  for  New  Awards  for 
Fiscal  Yav  IMS  Under  the  Fulbright- 
Hays  Training  Grant  Programs;  Faculty 
Reeearch  Abroad,  Foreign  CuniculiJin 
Consultants,  Group  Projects  Abroad, 
and  Doctoral  Dissertation  Reeearch 
Abroad  Programa 

Applications  are  invited  for  new 
awards  under  the  Fulbright-Hays 
Training  Grant  Programs  for  Fiscal  Year 
1985.  The  Fulbright-Hays  Training 
Grants  Programs  include  the  Faculty 
Research  Abroad.  Foreign  Curriculum 
Consultants,  Group  Projects  Abroad. 
and  Doctoral  Dissertation  Research 
Abroad  programs.  Authority  for  these 
programs  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961  (22  U.S.C.  2450(b)(6)). 

The  Faculty  Research  Abroad 
Program  offers  opportunities  to  faculty 
members  of  institutions  of  higher 
education  for  research  and  study  abroad 
in  modem  foreign  languages  and  area 
studies. 

The  Foreign  Curriculum  Consultants 
Program  brings  specialists  from  other 
countries  to  the  United  States  as 
resource  persons  for  an  academic  year 
to  assist  selected  institutions  in  planning 
and  developing  curricula  in  modem 
foreign  languages  and  area  studies. 

The  Group  Projects  Abroad  Program 
provides  grants  to  educational 
institutions  or  nonprofit  educational 
organizations  for  training,  research,  and 
study  abroad  in  modem  foreign 
languages  and  area  studies  by  groups  of 
indi\'idual8  engaged  in  a  common 
endeavor. 

The  Doctoral  Dissertation  Research 
Abroad  Program  provides  opportunities 
for  graduate  students  to  engage  in  full- 
time  dissertation  research  abroad  in 
modem  foreign  languages  and  area 
studies. 

Closing  date  for  transmittal  of  y 

applications:  AJi  application  for  a  grant 
must  be  mailed  or  hand-delivered  by 
November  16. 1984. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.019,  Faculty  Research 
Abroad  Program;  84.020,  Foreign 
Curriculum  Consultants  Program;  84.021, 
Group  Project*  Abroad  Program;  84.022, 
Doctoral  Dissertation  Research  Abroad 
Program;  400  Maryland  Avenue.  SW., 
Washingtoa  D.C.  20202. 

An  ai>plicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 
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(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  apphcant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5673.  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington, 
D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  by  the  Application 
Control  Center  after  4:30  p.m.  on  the 
closing  date. 

Eligible  applicants:  For  the  Faculty 
Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad  programs, 
eligible  applicants  include  institutions  of 
higher  education. 

For  the  Foreign  Curriculum 
Consultants  Program,  eligible  applicants 
include  institutions  of  higher  education. 
State  and  local  educational  agencies, 
private  nonprofit  educational 
organizations,  and  consortia  of  those 
institutions  and  agencies. 

For  the  Group  Projects  Abroad 
Program,  eligible  applicants  include 
insitutions  of  higher  education.  State 
departments  of  education,  private 
nonprofit  educational  organizations,  and 
consortia  of  those  institutions, 
departments,  and  organizations. 

Program  information:  Applications 
will  be  evaluated  in  accordance  with  the 
selection  criteria  contained  in  the 
regulations  for  these  programs  published 
in  the  Federal  Register  on  December  19, 
1983  (48  FR  56182-56193).  These  criteria 
are  found  in  34  CFR  663.32,  665.31, 
664.31,  and  662.32,  respectively,  for  the 


Faculty  Research  Abroad,  Foreign 
Curriculum  Consultants,  Group  Projects 
Abroad,  and  Doctoral  Dissertation 
Research  Abroad  programs. 

Funding  priorities:  The  regulations  for 
these  programs  permit  the  establishment 
of  funding  priorities.  Under  §S  662.32. 
663.32,  664,31,  665.31  of  the  regulations, 
projects  which  address  the  priorities 
may  receive  additional  points  in  the 
evaluation  process.  The  following 
priorities  have  been  established  by  the 
Secretary  for  the  Faculty  Research 
Abroad  and  Doctoral  Dissertation 
Research  Abroad  programs  for  Fiscal 
Year  1985  and  will  receive  five 
additional  points  in  the  evaluation 
process: 

(1)  Priority  will  be  accorded  within  the 
Western  Hemisphere  to  projects  that 
focus  upon  the  Caribbean  Basin 
including  Central  America  and  the 
island  nations  of  the  Caribbean  Sea,  and 
that  are  in  the  disciplines  of  economics, 
geography,  history  of  the  nineteenth  and 
twentieth  centuries  (except  for  Mexico), 
political  science,  sociology,  and 
languages  and  literatures  of  peoples 
whose  languages  are  not  commonly 
taught  in  institutions  of  higher  education 
in  the  United  States. 

(2)  For  the  Faculty  Research  Abroad 
Program,  the  Group  Projects  Abroad 
Program,  and  the  Doctoral  Dissertation 
Research  Abroad  Program,  the 
Secretary  has  determined  that  projects 
focusing  on  Western  Europe  will  not  be 
funded. 

Available  funds:  The  Administration's 
budget  for  Fiscal  Year  1985  does  not 
request  an  appropriation  of  U.S.  dollars 
or  special  foreign  currencies  for  any  of 
the  Fulbright-Hays  Training  Grant 
programs.  However,  it  is  estimated  that 
up  to  $1,316,000  from  the  Fiscal  Year 
1984  special  foreign  currency 
appropriation,  which  is  available  until 
expended,  will  be  available  for  these 
programs  in  Fiscal  Year  1985. 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  grants,  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Since  the  level  of  appropriations  for 
these  programs  has  not  been  established 
by  the  Congress  and  the  President,  it  is 
not  possible  to  provide  data  on  the 
amount  of  funds  available.  Pending 
resolution  of  the  final  level  of 
appropriations,  applications  are  invited 
for  all  programs  to  allow  sufficient  time 
for  evalution  of  the  applications  and  to 
complete  the  grants  process  prior  to  the 
end  of  the  fiscal  year.  The  unusually 
lengthy  time  required  to  review 
applications  for  these  programs  in  the 
United  States  and  abroad  and  to  recruit 


qualified  foreign  educators  for  the 
Foreign  Curriculum  Consultants  Program 
makes  this  notice  necessary  at  this  time. 

Application  forms:  Application  forms 
and  program  information  packages  are 
available  for  mailing.  They  may  be 
obtained  by  writing  to  the  Center  for 
International  Education,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education  (Room  3923, 
ROB-3),  Mail  Stop  3225.  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that 
applicants  not  submit  information  that  is 
not  requested.  These  forms  are 
approved  under  the  Paperwork 
Reduction  Act  of  1980.  (Approved  OMB 
Control  Numbers  1840-0005  and  1840- 
0068.) 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  this  competition. 
Nothing  in  the  program  information 
pacakage  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  statute  and  regulations 
governing  the  competition. 

Applicable  regulations:  Regulations 
applicable  to  these  programs  include  the 
following: 

(a)  Regulations  governing  the  Higher 
Education  Programs  in  Modem  Foreign 
Language  Training  and  Area  Studies,  34 
CFR  Parts  662,  663,  664,  and  665. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Parts  74,  75,  77,  and  78. 

Further  information:  For  further 
information,  contact  Mrs.  Marion  Kane 
(Faculty  Research  Abroad  Program), 
telephone  (202)  245-2761;  Mrs. 
Gwendolyn  Lark  (Foreign  Curriculum 
Consultants  Program),  (202)  245-2794; 
Mr.  Ralph  Hines  (Group  Projects  Abroad 
Program),  (202)  245-2794;  Mr.  John  Paul 
(Doctoral  Dissertation  Research  Abroad 
Program),  (202)  245-2761;  Department  of 
Education,  Mail  Stop  3225,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202. 
(22  U.S.C.  2452(b)(6)) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84019,  Faculty  Research  Abroad  Program; 
No.  84.020.  Foreign  Curriculum  Consultants 
Program;  No.  84.021,  Group  Projects  Abroad 
Program:  No.  84.022,  Doctoral  Dissertation 
Research  Abroad  Program) 

Dated:  September  4, 1984. 
T.H.  Bell, 

Secretary  of  Education. 

(FR  Doc  24213  Filed  9-12-84.  8:45  am) 
BIUJNQ  COOC  4000-01-M 
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Undergraduate  Intemationai  Studies 
and  Foreiga  Language  Program; 
AppUcation  Notice  for  New  and 
Noncompeting  Continuation  Project* 
for  Fiscal  Year  1985 

Applications  are  invited  for  new  and 
noncompeting  continuation  projects 
under  the  Undergraduate  Intemationai 
Studies  and  Foreign  Language  Program. 

Authority  for  this  program  is 
contained  in  Title  VI,  Section  804,  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1124) 

The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
issues  awards  to  institutions  of  higher 
education,  consortia  of  such  institutions, 
and  public  and  nonprofit  private 
agencies  and  organizations,  including 
professional  and  scholarly  associations. 
The  purpose  of  the  awards  is  to — 

(a)  Assist  institutions  of  higher 
education  and  consortia  of  such 
institutions,  to  plan,  develop,  and  carry 
out  a  comprehensive  program  to 
strengthen  and  improve  undergraduate 
instruction  in  international  studies  and 
foreign  languages;  and 

(b)  Assist  associations  and 
organizations  to  develop  projects  that 
will  make  an  especially  significant 
contribution  to  strengthening  and 
improving  undergraduate  instruction  in 
international  studies  and  foreign 
languages. 

Closing  date  for  transmittal  of 
applications:  (1)  An  application  for  a 
new  grant  must  be  mailed  or  hand 
delivered  by  November  18. 1984.  (2)  An 
application  for  a  noncompeting 
continuation  grant,  to  be  assured  of 
consideration  for  funding,  should  be 
mailed  or  hand  delivered  by  January  11, 
1985.  If  the  application  for  a 
noncompeting  continuation  grant  is  late, 
the  Department  of  Education  may  laoit 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  applications 
and  may  decline  to  accept  it. 

Applications  delivered  by  wail:  An 
application  sent  by  mail  must  b« 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.016  (Undergraduate 
International  Studies  and  Foreign 
Language  Program),  Washington.  DC. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 

Service. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing: 

(1)  A  private  metered  postmark,  or  (2) 
a  mail  receipt  that  is  not  dated  by  the 
U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  for  a  new  grant  will 
be  notified  that  its  application  will  not 
be  considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered 
should  be  taken  to  the  U.S.  Department 
of  Education,  Application  Control 
Center,  (Room  5673,  Regional  Office 
Building  3),  7th  and  D  Streets,  S.W., 
Washington,  D.C.  20202. 

The  Application  Control  Center  will 
accept  a  hand  delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daUy,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  grant  that  is 
hand  delivered  will  not  be  accepted 
after  4:30  p.m.  on  the  closing  date. 

Program  information:  Information 
regarding  this  program  is  contained  in 
the  International  Education  Programs 
General  Provisions  Regulations  and  the 
Undergraduate  Intemationai  Studies 
and  Foreign  Language  Program 
Regulations,  34  CFR  Parts  655  and  658. 
Information  regarding  the  continuation 
of  noncompeting  continuaUon  awards  is 
contained  in  the  Education  Department 
General  Administrative  Regulations. 
EDGAR,  34  CFR  75.253. 

Application  topics  for  new  projects: 
Applications  will  be  accepted  in  Fiscal 
Year  1985  for  new  projects  in  all 
categories  included  in  the  program 
regulations.  The  Secretary  encourages 
applications  designed  to  promote 
excellence  iaeducatioo  and  provide 
leadership  in  developing  more  effective 
learning  strategies  in  intematiooal 
education  and  modem  foreign  language 
training.  The  Secretary  farther 
encourages  applications  which 
demonstrate  the  active  involvement  of 
the  institution's  administration  in 
program  design  and  implementation, 
and  provide  evidence  that  the  project 
will  continue  without  Federal  assistance 
after  the  grant  terminates.  More 


specificaUy,  the  Secretary  encourages 
new  projects  in  tbe  following  categories; 

(1)  Projects  imtiated  by  iostitntiojas  of 
higlver  education  and  consortia  of  such 
institutions,  wkich  can  serve  as 
exemplary  or  model  projects  for  otber 
higher  education  institutions, 
particularly  in  the  field  of  teacher 
edacation. 

(2)  Projects  initiated  by  orgaaizations 
and  associations  which  will  make  s 
significant  contribution  to  strengthankig 
and  improving  undergraduate 
instruction  in  international  studies  and 
foreign  languages. 

(3)  Projects  that  use  Federal  dollars  in 
partnership  wiA  institutional  and 
private  sector  funding. 

(4)  Projects  that  strengthen  the 
acquisition  of  basic  and  higher  level 
skills  in  modem  foreign  languages,  and 
in  disciplines  such  as  history, 
anthropology,  economics,  and  the 
geography  of  the  areas  where  such 
foreign  languages  are  spoken. 

(5)  Projects  ^at  strengthen  the 
acquistion  of  knowledge  and  skills  in 
professional  fields  with  an  intemationai 
component,  such  as  agriculture, 
business,  education,  and  journalism,  or 
that  develop  skills  for  the  analysis  of 
critical  issues  such  as  economic 
development,  technology  utilization, 
national  security,  or  international  trade. 

(6)  Projects  that  utilize  computers  to 
implement  more  effective  means  of 
teaching  modem  foreign  languages,  and 
for  the  collection  and  analysis  of 
information  about  critical  intemationai 
issues. 

Because  of  the  planning  time  required 
to  develop  and  iaiplement  sew  curricula 
in  modem  foreign  languages,  and  to 
develop  curricula  that  sb'engthen  skills 
in  intemationai  fields  of  study,  the 
Secretary  of  Education  is  accepting 
applications  for  new  projects  of  up  to 
two  years  for  a  single  institution,  and  up 
to  three  years  for  consortia. 

A  vailable  funds:  The  Administration's 
budget  for  Fiscal  Year  1965  does  not 
include  funds  for  the  Undergraduate 
Intemationai  Studies  and  Foreign 
Language  Program.  Since  the  level  of 
appropriations  for  this  program  has  not 
been  established,  it  is  not  possible  to 
provide  data  on  the  amount  of  funds 
available.  However,  applications  are 
being  invited  to  allow  for  sufficient  time 
to  evaluate  applications  and  complete 
the  grant  process,  should  Congress 
appropriate  funds  for  this  program. 

Application  forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  by 
September  19, 1984.  They  may  be 
obtained  by  vkTiting  to  Mrs.  Susanna  C. 
Easton,  Intemationai  Studies  Branch, 
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International  Education  ProRrams,  U.S. 
Department  of  Education,  (Room  3916, 
Regional  Office  Building  3),  7th  and  D 
Streets,  S.W.,  Washington,  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  suggests  that  the 
narrative  portion  of  the  application  not 
exceed  35  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 
These  program  forms  are  approved 
under  the  Paperwork  Reduction  Act  of 
1980.  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  1840-0068) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  34  CFR 
Parts  655  and  658. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
ere  Parts  74,  75,  77  and  78. 

Further  information:  For  further 
information,  contact  Mrs.  Susanna  C. 
Easton,  International  Studies  Branch, 
International  Education  Programs,  U.S. 
Department  of  Education  (Room  3916, 
Regional  Office  Building  3),  7th  and  D 
Streets.,  S.W.,  Washington,  D.C.  20202. 
Telephone:  (202)  245-2794. 

(20  U.S.C.  1124). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.016 — Undergraduate  International 
Studies  and  Foreign  Language  I'rogram) 

Dated:  September  4.  1984. 
T.H.  BeU. 
Secretary  of  Education. 

|FR  Doc.  »*-2A2\Z  Filed  »-12-a4:  8:45  am] 
WUJNQ  COOC  4000-01-41 


DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

Procurement  and  Assistance 
Management  Directorate;  Restriction 
of  Eligibility  for  Grant  Award 

agency:  Department  of  Energy. 
action:  Notice. 


summary:  Pursuant  to  10  CFR  600.7(b). 
the  DOE  announces  that  it  intends  to 
award  on  a  restricted  eligibility  basis  a 
grant  providing  support  to  the  1984 
conference  on  "Arctic  Engineering  in  the 
21st  Century."  The  emphasis  and  focus 
of  the  conference  is  on  long-term  (1995- 
2010)  engineering  development  the 
Arctic.  The  conference  will  be 
sponsored  by  the  Marine  Technology 
Society  during  October  15-17, 1984.  The 
DOE  support  for  this  effort  is  not  to 
exceed  $20,000  in  1984. 

Procurement  request  number:  01- 
84FE60550. 

Project  scope:  The  Arctic  conference 
is  designed  to  explore  technological 
aspects  of  21st  Century  operations, 
encouraging  the  exchange  of  data 
reviews  and  perspectives  on  future 
options  for  engineering  in  the  Arctic. 
The  broad  spectrum  of  environmental 
constraints  to  coastal  and  offshore 
arctic  operations  will  be  contrasted  with 
innovative  engineering  design  and 
probable  technological  developments. 

FOR  FURTHER  INFORMATION  CONTACT! 

Linda  S.  Sapp,  U.S.  Department  of 
Energy,  Office  of  Procurement 
Operations,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585 

Issued  in  Washington,  DC.  on  August  31, 
1984. 

Berton  }.  Roth, 

Director.  Procurement  and  Assistance, 
Management  Directorate. 

|FR  Doc  84-24177  Filed  9-12-84;  8;4S  am) 
BILLING  CODE  6460-01-M 


Federal  Energy  Regulatory 
Commission 

IDocket  No.  TA85-1-31-000  and  TA85-1- 
31-0011 

Arkansas  Louisiana  Gas  Co  ;  Filing  of 
Revised  Tariff  Sheets  Reflecting  Tariff 
Adjustment 

September  7.  1984. 

Take  notice  that  on  August  31. 1984 
Arkansas  Louisiana  Gas  Company 
(Arkla)  tendered  for  filmg  37th  Revised 
Sheet  No.  4  and  10th  Revised  Sheet  No. 
4A  to  its  FERC  Gas  Tariff  First  Revised 
Volume  No.  1.  Rate  Schedule  No.  G-2,  to 
become  effective  October  1, 1984. 

Arkla  states  that  the  purpose  of  37th 
Revised  Sheet  No.  4  is  to  reflect  the 
projected  cost  of  purchased  gas  for  the 
six  months  period  commencing  October 
1, 1984,  recover  or  refund  the 
accumulated  deferred  purchased  gas 
costs  and  transportation  costs  as  of 
June,  1984  and  set  forth  the  reduced 
PGA  and  estimated  incremental  pricing 
surcharges  to  be  billed  during  the  PGA 


period  as  contained  on  10th  Revised 
Sheet  No.  4A  effective  October  1. 1984. 

Arkla  also  states  that  a  copy  of  the 
revised  tariff  sheets  and  supporting  data 
are  being  mailed  to  Arkla's 
jurisdictional  customers  and  other 
interested  parties  affected  by  this  tariff 
change. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Petition 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Petition  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-24130  Filed  »-12-84;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Docket  No.  TA8S-1-31-O02I 

Arkansas  Louisiana  Gas  Co.;  Filing  of 
Revised  Tariff  Sheets  Reflecting  Tariff 
Adjustment 

September  7. 1984. 

Take  notice  that  on  August  31, 1984 
Arkansas  Louisiana  Gas  Company 
(/\rkla)  tendered  for  filing  36th  Revised 
Sheet  No.  185  and  10th  Revised  Sheet 
No.  185A  to  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  3,  Rate  Schedule 
No.  X-26,  to  become  effective  October  1, 
1984. 

Arkla  states  that  the  purpose  of  36th 
Revised  Sheet  No.  185  is  to  (1)  reflect  the 
projected  cost  of  purchased  gas  for  the 
six  months  period  commencing  October 
1, 1984.  (2)  recover  or  refund 
accumulated  deferred  purchased  gas 
costs  and  transportation  costs  as  of  June 
30. 1984,  and  (3)  set  forth  the  reduced 
PGA  and  estimated  incremental  pricing 
surcharges  to  be  billed  during  the  PGA 
period  as  contained  on  10th  Revised 
Sheet  No.  185A  effective  October  1, 
1984. 

Arkla  also  states  that  copies  of  the 
revised  tariff  sheet  and  supporting  data 
are  being  mailed  to  Arkla's 
judisdictional  customers  and  other 
interested  parties  affected  by  this  tariff 
change. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  Petition 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N  E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385,214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
13,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Petition  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plurab, 
Secrplary. 

(FR  Doc  84-24131  Filed  9-12-84,  845  am] 
BILUNG  COOC  <717-01-M 


Docket  No.  ER84-595-000] 

Baltimore  Gas  and  Electric  Co.;  Filing 

September  7, 1964. 

Take  notice  that  on  August  10, 1984, 
Baltimore  Gas  and  Electric  Company 
(BG&E)  submitted  for  filing  a  letter 
agreement  dated  August  6, 1984, 
between  BG&E  and  Public  Service 
Electric  and  Gas  Company  {PSE4G), 
with  attachments  of  the  existing 
agreement  between  PSE&G  and  BG&E, 
dated  August  10, 1983. 

The  Letter  Agreement  extends  the 
term  of  a  one-year  period  ending  August 
11,  1985,  pursuant  to  the  terms  of  the 
agreement  dated  August  10. 1983  that 
provided  that  the  term  of  the  agreement 
was  subject  to  annual  renewal  by 
mutual  consent. 

The  agreement  of  August  19, 1983 
provides  for  PSE&G  to  purchase  BG&E's 
utilized  share  of  the  capability  of  the  500 
kV  EHV  System  in  importing  energy 
from  systems  to  the  west  of  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection.  The  agreement  dated 
August  10. 1983  was  previsously 
accepted  for  filing  by  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Petition 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
13,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 

r 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FS  Doc  84-24132  Filed  »-12-a4:  8:45  am) 
BtOJNO  COOC  6717-01-M 


(Docket  No.  TA85-1 -34-000  and  TA8S-1- 

34-001] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  7.  1984. 

Take  notice  that  on  August  31. 1984. 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  44.  Winter  Park,  Florida 
32790  tendered  for  filing  the  following 
tariff  sheets  to  its  F.E.R.C.  Gas  Tariff  to 
be  effective  October  1, 1984. 

First  Revised  Volume  No.  1 

Ist  Revised  Sheet  .N'o.  8 
1st  Revised  Sheet  .No.  9 
1st  Revised  Sheet  No.  10 
2nd  Revised  Sheet  No.  43 
2nd  Revised  Sheet  No.  44 

Original  Volume  No.  2 

24th  Revised  Sheet  No.  128 
Reason  for  Filing 

1st  Revised  Sheet  No.  8  and  24th 
Revised  Sheet  No.  128  contain  revisions 
to  FGTs  Rate  Schedules  G  and  I  and 
Rate  Schedule  T-3  respectively  to: 

(i)  Adjust  the  Primary  adjustment  to 
reflect  changes  in  the  average  cost  of 
gas  purchased  for  sale  and  company 
use,  net  of  amounts  to  be  recovered 
through  Incremental  Pricing  Surcharges: 
and 

(ii)  Adjust  the  Balancing  adjustment  to 
amortize  over  the  six-month  adjustment 
period,  the  balance  in  the  current  period 
Unrecovered  Purchase  Gas  Cost 
Account  as  of  June  30,  1984. 

1st  Revised  Sheet  No.  9  contains  the 
estimated  incremental  pricing 
surcharges  for  the  adjustment  period. 

The  above-mentioned  changes  are 
being  made  pursuant  to  Section  1? 
(Purchase  Gas  Adjustment  and 
Incremental  Pricing  Provision)  of  the 
General  Terms  and  Conditions  of  FGTs 
FERC  Gas  Tariff,  First  Revised  Volume 
No,  1  (as  revised  below]  and  {  154.38  et 
seq.  of  the  Commission's  Regulations  (18 
CFR  154.38.  ef  589) 

2nd  Revised  Sheets  Nos.  43  and  44  are 
being  filed  to  revise  Section  15.5  of  the 
General  Terms  and  Conditions  to 
specify  that  the  calculation  of  the 
projected  cost  of  gas  be  based  on  six 
month  volumes  instead  of  twelve 
months  as  currently  provided. 


In  accordance  with  the  Commission's 
Order  No.  380  (Docket  No.  RM83-71- 
000)  issued  on  May  25, 1984,  Ist  Revised 
Sheet  No.  10  is  being  filed  to  eliminate 
from  the  minimum  bill  provision  for  Rate 
Schedule  G  "variable  costs  associated 
with  gas  not  taken  by  Buyer  ". 

FGTs  filing  also  reflects  a  credit  to 
Account  191.1  in  the  amount  of 
V  $5,000,000,  plus  interest,  attributable  to 
the  settlement  in  FERC  Docket  No. 
1N78-2. 

The  net  effect  of  the  adjustments 
being  filed  for  Rate  Schedules  G  and  I  is 
to  increase  the  currently  effective  rate 
by  1.850*/therm.  Based  on  estimated  G 
and  I  sales  for  the  next  12  months,  this 
results  in  an  annual  revenue  increase  of 
approximately  $15,473,000.  The  net 
effect  on  the  adjustments  being  filed  for 
Rate  Schedule  T-3  is  an  increase  of 
1.07e/Mcf  The  annual  effect  on 
revenues  from  Rate  Schedule  T-3  is  an 
increase  of  approximately  $562,000. 

FGT  states  that  a  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  and  interested  State 
Commissions  and  is  being  posted. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
filing  should  on  or  before  September  13, 
1984.  file  with  the  Commission,  825 
North  Capitol  Street.  N'W.,  Washington. 
DC.  20426.  a  petition  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  in  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  84-24133  Filed  8-12-84.  8'«S  ami 
MUJMO  CODE  1717-01-11 


(Docket  No.  ID-2124-000] 
John  J.  Maloy,  Jr.;  Application 

September  7. 1984. 

Take  notice  that  on  August  27, 1984, 
John  J.  Maloy,  Jr.  filed  an  application 
pursuant  to  section  305(b]  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 
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Assistant  Treasurer.  Kentucky  Utilities 

Company 
Assistant  Treasurer  Old  Dominion 

Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N  JL.  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Sieptember 
19,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kensetk  F.  Plumb.  ' 

Secretary. 

|KR  Doc.  M-MIM  FiM  »-12-M:  *«  ani| 
MLLMQ  COOC  f717-«t-ll 


(Docket  No.  ER84-«14-000] 
Mississippi  Power  *  Ught  Co.;  FHing 

September  7, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  23, 1984. 
Mississippi  Power  A  Light  Company 
(MPAL)  tendered  for  filing  a  hilly 
executed  agreement  for  establishment 
on  an  additional  SMEPA  off-system 
delivery  point  dated  December  23. 1983. 
between  MP&L  and  South  Mississippi 
Electric  Power  Association  (SMEPA). 
This  Agreement  supplements  the 
interchange  agreement  entered  into 
between  MP&L  and  SMEPA  July  18. 
1979,  and  filed  with  the  Commission  in 
FERC  Docket  No.  ER79-529.  Under  that 
Interconnection  Agreement.  MP&L 
agreed  to  transmit  capacity  and  energy 
over  MP&L's  transmission  system  from 
SMEPA  facilities  to  SMEPA  off-system 
delivery  points.  The  December  23, 1983 
Agreement  establishes  an  additional  off- 
system  delivery  point  to  which  SMEPA 
capacity  and  energy  is  to  be  transmitted 
over  MP&L's  transmission  system.  The 
proposed  change  does  not  affect  the 
present  level  of  billings  or  service 
rendered  by  MP&L  to  SMEPA  under  the 
service  schedules  of  the  MP&L-SMEPA 
International  Agreement. 

To  the  extent  necessary,  MP&L 
requests  waiver  of  the  Commission's 
notice  requirements  to  permit  this 
Agreement  to  become  effective  As  of 
December  23, 1983. 


A  copy  of  this  filing  has  been  mailed 
to  SMEPA  and  to  the  Mississippi  Public 
Service  Commission,  according  to 
MP&L 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
20. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  S4-241 J5  Filed  9-1Z-44;  ft45  am) 
BltXING  COOC  t717-01-M 

[Docket  No.  ER83-e52-001  ] 

Niagara  Mohawk  Power  Corp.;  Refund 
Report 

September  7. 1984. 

Take  notice  that  on  August  15. 1984. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  submitted  for  filing 
its  compliance  refund  report  pursuant  to 
a  Commission's  order  issued  July  3, 
1984. 

Niagara  Mohawk  states  that  it 
submitted  this  report  of  the  refund  and 
interest  on  the  refund  for  the 
transmission  charges  to  the  Power        ; 
Authority  of  the  State  of  New  York 
(PASNY)  under  the  approved  settlement 

Niagara  Mohawk  further  states  that 
the  refund  of  $510,875.69.  which  has 
been  tendered  to  PASNY.  was  based  on 
the  difference  in  transmission  charges 
between  the  approved  amount  of  $1.38 
per  Kw  month  for  transmission  service 
above  50  Kv  and  $1.78  per  Kw  per  month 
for  transmission  service  below  50  Kv 
and  the  billed  rate  of  $1.45  per  Kw  for 
service  below  50  Kv  for  the  period 
beginning  April  1. 1984.  Also  included 
was  the  difference  in  the  energy  transfer 
charges  between  the  approved  amount 
of  $1.89  per  Mwh  and  the  billed  rate  of 
$1.99  per  Mwh  for  the  period  beginning 
November  2, 1983. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211, 
385.214).  All  such  motions  of  protests 
should  be  filed  on  or  before  September 
19, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  a4-24138  Filed  9-12-84:  8;4S  ami 
BILLINQ  COOC  (717-01-11 


(Docket  No.  ST84-1 210-000] 

Oklahoma  Natural  Gas  Co.,  a  Division 
of  ONEOK,  Inc.  and  ONG  Western,  Inc.; 
Rate  Application 

September  7.  1984. 

Take  notice  that  on  August  31. 1984, 
Oklahoma  Natural  Gas  Company,  a 
division  of  ONEOK.  Inc.  and  ONG 
Western,  Inc.  (hereinafter  referred  to  as 
Oklahoma  Natural)  tendered  for  filing 
an  "Application  For  Approval  Of 
Rates."  These  rates  are  to  be  charged  by 
Oklahoma  Natural  in  connection  with 
the  transportation  of  natural  gas  on 
behalf  of  Natural  Gas  Pipeline  Company 
of  America.  The  daily  quantities  to  be 
transported  will  be  approximately  20,000 
MMBtu  with  the  total  quantities 
anticipated  to  be  delivered  during  the 
term  of  the  arrangement  of 
approximately  14,600,000  MMBtu. 
Oklahoma  Natural  proposes  to  charge  a 
transportation  fee  of  ten  cents  ($.10)  per 
MMBtu. 

Oklahoma  Natural  states  that  it  has 
filed  a  copy  of  this  application  with  the 
Oklahoma  Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  of  protests 
should  be  filed  on  or  before  September 
13,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc  84-24137  Filed  9-12-84:  fc4S  ain| 
BILUMQ  CODE  (TIT-OI-M 


IDockat  No.  TA85-1-3»-O00  and  TA85-1- 
39-001) 

Pacific  Interstate  Transmission  Co.; 
Proposed  Ctianges  in  FERC  Gas  Tarift 
Pursuant  to  Purchased  Gas  Cost 
Adjustment  Provision 

September  7. 1984. 

Take  notice  that  Pacific  Interstate 
Transmission  Company  (Pacific 
Interstate)  on  August  31,  1984,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  the  following 
sheets: 

Twenty-fifth  Revised  Sheet  No.  4 
Ninth  Revised  Sheet  No.  4-A 
Twenty-first  Revised  Sheet  No.  3 

Pacific  Interstate  states  that  these 
tariff  sheets  are  issued  pursuant  to 
Pacific  Interstate's  Purchased  Gas  Cost 
Adjustment  (PGCA)  Provision  and 
Incremental  Pricing  Provision  as  set 
forth  in  Sections  16  and  17,  respectfully. 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2.  The  proposed  effective  date  of 
these  tendered  tariff  sheets  and  the 
rates  thereon  is  October  1, 1984. 

Pacific  Interstate  also  states  that  the 
above-tendered  tariff  sheets  reflect  a 
proposed  October  1, 1984  Pacific 
Interstate  Rate  Schedule  S-G-1 
commodity  rate  of  256.22c  per 
decatherm.  an  increase  of  36.29e  per 
decatherm  from  219.93«  per  decatherm 
rate  effective  April  1, 1984,  the  date  of 
the  last  S-G-l  commodity  rate  change, 
and  that  such  increase  reflects  a  current 
Gas  Cost  Adjustment  and  change  in  the 
Surcharge  Adjustment. 

Pacific  Interstate  states  that  the 
Current  Gas  Cost  Adjustment  is  based 
on  an  annualized  gas  cost  decrease  of 
$6,730  and  that  the  Surcharge 
Adjustment  is  designed  to  amortize  over 
a  six-month  period  beginning  October  1. 
1984  an  amount  of  $11,500.09.  which  is 
the  amount  of  Pacific  Interstate's 
Unrecovered  Purchased  Gas  Cost 
account  at  June  30,  1984.  Furthermore. 
Pacific  Interstate  states  that  there  is  no 
incremental  pricing  surcharge 
adjustment  applicable  to  this  filing, 
since  its  only  customer  has  no  surcharge 
absorption  capability. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  in  accordance 


with  Rule  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  September  13, 1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary: 

|FR  Doc  B4-241M  Filed  »-i;-*4,  845  am) 
nUJNQ  CODE  STir-OI-M 


1  Docket  No.  ER84-«  13-000] 

PacifiCorp,  Doing  Business  as  Pacific 
Power  a  Ught  Co.;  Filing 

September  7. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  23,  1984 
PacifiCorp,  doing  business  as  Pacific 
Power  &  Light  Company  (Pacific), 
tendered  for  filing  an  Interconnection 
and  Sales  Agreement  (Agreement), 
dated  July  31, 1984,  between  Pacific  and 
Pacific  Gas  and  Electric  Company 
(PGandE). 

Pacific  states  that  the  Agreement 
provides  for  the  sale  of  firm  energy  by 
Pacific  to  PGandE.  and  the  installation 
of  certain  facilities  to  accommodate  the 
sale. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

in?  Doc  84-2413«  Filed  (»-12-»4:  8:45  ara) 
BILUNO  COOC  6717-01-M 


(Docket  Na  ERM-415-000] 

Puget  Sound  Power  A  Light  Co^  FMng 

September  7. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  23, 1964 
Puget  Sound  Power  &  Light  Company 
fPuget)  tendered  for  filing  an  proposed 
changes  in  its  FPC  Electric  Tariff 
Original  Volume  No.  3.  The  schedule 
provides  that  non-firm  energy  will  be 
sold  at  such  times  and  in  such  amounts 
as  the  Company  in  its  sole  discretion 
determines.  Therefore,  estimates  of 
transactions  or  revenues  under  this 
schedule  would  not  be  applicable  and 
would  be  impossible  to  make. 

Puget  states  that  the  proposed  change 
in  the  rate  schedule  is  to  reflect  actual 
costs  of  Puget's  Colstrip  Unit  #3  thermal 
resource. 

Puget  requests  an  effective  date  of 
July  25, 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24140  FUed  »-12-84:  8:45  am) 

BtuMQ  CODE  crir-oi-M 


t  Docket  Na  TA-85-1-7-000  and  TASS-1-7- 

001] 

Southern  Natural  Gas  C04  Proposed 
Changes  in  FERC  Gas  Tariff 

September  7, 1984. 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern)  on  August  31, 
1984.  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  to  become 
effective  October  1, 1984.  Such  filing  is 
pursuant  to  Section  17  (Purchased  Gas 
Adjustment)  of  the  General  Terms  and 
Conditions  of  Southern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1.  The 


i 
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proposed  channel  reflect  a  net  increase 
in  Southern's  rates  of  approximately 
17.744  per  Mcf  as  a  result  of  the 
following  items: 

(1)  A  current  Adjustment  pursuant  to 
section  17.3  of  the  General  Terras  and 
Conditions  of  Southern's  tariff,  reflecting 
an  annual  increase  in  the  cost  of 
purchased  gas  to  jurisdictional 
customers  of  $65,851,870  or 
approximately  14.018<  per  Mcf. 

(2)  A  Surcharge  Adjustment  for 
unrecovered  purchased  gas  cost  of 
8.341i  per  Mcf,  which  is  an  increase  of 
3.709<  per  Mcf  from  the  present 
Surcharge  Adjustment.  "This  Surcharge 
Adjustment  includes  a  negative  rate 
surcharge  to  flow  through  over  a  twelve- 
month period  beginning  April  1, 1984, 
refunds  received  from  Gulf  Oil 
Corporation  and  Exxon  Company, 
U.S.A.  in  accordance  with  the 
Commission's  order  issued  February  29. 
1984,  in  Southern  Natural  Gas  Co.. 
Docket  No.  TA84-1-7-002. 

(3)  A  Surcharge  Adjustment  for 
estimated  Demand  Charge  Credits 
pursuant  to  Section  9.6(3)  of  the  General 
Terms  and  Conditions  of  Southern's 
tariff  of  (.0090  per  Mcf,  which  reflects 
an  increase  of  .012*  per  Mcf  from  the 
present  DCC  Surcharge  Adjustment. 

Pursuant  to  9  282.602(a)(l)(ii)  of  the 
Commission's  Regiilafions,  Southern  is 
also  filing  Tenth  Revised  Sheet  No.  45R 
with  a  proposed  effective  date  of 
October  1, 1984.  Such  tariff  sheet  reflects 
Southern's  projected  incremental  pricing 
surcharge  for  the  six-month  period 
begirming  October  1, 1984,  to  be  zero. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
proiest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  September  13, 1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  •♦-24142  Filed  l»-I2-e4: 1:4$  ami 
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[Docket  No.  TA8S-1-42-000  and  TA6S-1- 
42-0011  1 

Transwestem  Pfpelfne  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  7. 1984. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
August  31, 1984  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
sheets: 

Twenty-sixth  Revised  Sheet  No.  5 
Twenty-fifth  Revised  Sheet  No.  6 
Tenth  Revised  Sheet  No.  6A  | 

The  above  tariff  sheets  are  issued 
pursuant  to  Transwestern's  Purchased 
Gas  Cost  Adjustment  provision  set  forth 
in  Article  19  of  the  General  Terms  and 
Conditions  of  Transwestern's  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
The  Purchased  Gas  Cost  Adjustment 
reflected  in  these  sheets  is  a  decrease  of 
$.4043/dth. 

The  rate  change  therein  consists  of: 

(1)  A  decrease  in  the  cost  of  Gas 
Adjustment  of  $.2920/dth  based  upon 
decreases  in  the  projected  gas  costs;  and 

(2)  A  decrease  in  the  Surcharge 
Adjustment  of  $.1123/dth  due  to  a 
decrease  in  the  balance  in  the  Gas  Cost 
Adjustment  Account  as  of  December  31. 
1983. 

The  Incremental  Pricing  Surcharges 
for  the  months  of  October,  1984  through 
March,  1985  are  projected  to  be  zero. 
The  maximum  surcharge  absorption 
capability  on  Transwestern's  system  is 
and  has  been  insignificant  in     i 
comparison  to  Transwestern's  ' 
incremental  acquisition  costs.  The 
supplemental  analysis  of  those 
incremental  acquisition  costs  required 
by  §  282.602(d)(2)(i)  of  the  Regulations 
is.  therefore,  of  no  practical  meaning.  On 
the  other  hard,  preparation  of  the 
supplemental  analysis  is  extremely 
burdensome  administratively  and  is 
exceedingly  voluminous  because  it 
requires  a  compilation  of  purchases 
from  over  1,200  separate  contracts. 
Accordingly,  to  prevent  the  unnecessary 
and  substantial  expenditure  of  resources 
associated  with  preparation  of  a  report 
which  has  no  practical  significance, 
Transwestem  respectfully  submits  that 
good  cause  has  been  shown  for  waiver 
of  §  282.602(d)(2)(i)  of  the  Regulations  to 
permit  Transwestem  to  forgo 
preparation  of  the  supplemental 
analysis  of  incremental  acquisition 
costs. 

Also,  in  accordance  with  the 
Commission's  Order  Nos.  380  and  380A. 
Transwestem  has  reflected  on  the  above 
listed  tariff  sheets  the  purchased  gas 
cost  separately  from  all  other  charges 


for  those  rate  schedules  containing 
commodity  minimum  bill  provisions. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  October  1, 1984. 

Copies  of  the  filing  were  served  on 
Transwestern's  jurisdictional  customers 
and  interested  state  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE„  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  13, 1984.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  84-24143  Filed  »-1Z-M:  a4S  «m| 
BILLINQ  CODE  S717-01-M 


(Docket  No.  EL84-40-000] 

Ttie  United  illuminating  Co.;  Petition 
for  Commission  Disclaimer  of 
Jurisdiction 

September  7. 1984. 

Take  notice  that  on  August  23, 1984, 
the  United  Illuminating  Company  (UI) 
submitted  for  filing  its  petition  for  the 
Commission's  disclaimer  of  jurisdiction 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

UI  requests  that  this  Commission 
determine  that  it  (the  Commission)  does 
not  have  jurisdiction  over  (1)  the  sale  by 
UI  of  a  generating  unit  known  as  the 
Bridgeport  Harbor  Unit  No.  3  (a  fossil- 
fired  generating  unit  located  at  UI's 
Bridgeport  Harbor  Plant  in  Bridgeport, 
Connecticut)  to  its  wholly  owned 
subsidiary.  Bridgeport  Electric  Company 
CBRECO")  and  (2)  the  lease-back  of  the 
Bridgeport  Harbor  Unit  No.  3  by  UI  from 
BRECO,  and  (3)  UI's  acquisition  of 
securities  of  BRECO  as  a  portion  of  the 
purchase  price  of  the  Bridgeport  Harbor 
Unit  No.  2.  UI  also  petitions  the 
Commission  to  determine  that,  after  the 
completion  of  the  sale,  the  Commission 
will  not  have  jurisdiction  over  BRECO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street.  .NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules 
21 1 .  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  28. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FB  Doc  94-24141  Filed  9-12-M.  8:45  ani| 
BILLIMO  CODE  S717-01-M 


[Docket  No.  CI84-565-0001 


[Docket  No.  EL84-612-0001 

Virginia  Electric  and  Power  Co^ 

Filing 

Septembtr  7,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  20.  1984. 
Virginia  Electric  and  Power  Company 
(Vepco)  filed  riders  to  implement  the 
initial  results  of  its  Performance 
Incentive  Provision  approved  by  the 
Commission  in  Docket  .No.  ER82-423- 
000.  Vepco  states  that  the  riders  have 
been  approved  by  its  wholesale 
customers. 

Copies  of  the  nders  were  served  upon 
ail  of  Vepco's  jurisdictional  wholesale 
customers,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  [Jtilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  prnfest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N'E,  Washington. 
DC.  20426,  in  accordanc^iPlh  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procediire  (18  CFR  385.211 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
21. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commis.sion  and  are  available 
for  public  inspection. 

Kenneth  F  Plumb. 

Secretary 

\W  Uo(    84-24144  Filwl  0-12-84,  IJ;4i  4in| 
BILLING  CODE  •717-01-M 


Yankee  Resources,  Inc.;  AppHcatton 
for  Blanket  Umttetf-Term  Certificate  of 
PubHc  Convenience  and  Necessity, 
Limited  Partial  Atiandonment 
Authorization  and  Dectaratton  of 
Limited  Jurisdiction 

September  7.  1964. 

Take  notice  that  on  August  24. 1984. 
Yankee  Resources,  Inc.  ("Yankee  ")  425 
Metro  Place  North.  Suite  400.  Ehibhn. 
Ohio  43017,  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
Na'ural  Gas  Act.  15  U  S.C.  717c.  717f. 
and  the  provisions  of  18  CP'R  Part  157. 
for  a  blanket  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  Yankee  to  conduct  a  short- 
term  spot  sales  marketing  program, 
hereinafter  referred  to  as  Yankee 
Exchange  Service  ("YES  ),  ail  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Approval  would:  (1)  Authorize  the 
sale  of  natural  gas  for  resale  m 
interstate  commerce:  (2)  permit  limited- 
term,  partial  abandonment  of  certain 
natural  gas  sales;  (3)  confer  pre-granted 
abandonment  authorization  for  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate;  (4)  authonze 
transportation  of  natural  gas  by 
interstate  pipeline  companies  able  and 
willing  to  participate  in  YES.  and  (5) 
confer  pre-granted  abandonment 
authorization  for  the  transportation 
service  allowed  under  the  requested 
certificate.  Yankee  also  requests  the 
Commission  to  declare  that,  with 
respect  to  Yankee  and  its  questions,  the 
Commission  will  only  assert  Natural 
Gas  Act  jurisdiction  over  sales  for 
resale  and  the  transportation  not 
otherwise  exempt  from  the  .NGA. 

Under  Y'ES,  Yankee  proposes  to  sell 
on  a  spot  basis  natural  gas  qualifying  for 
the  section  102.  103,  107,  and  108  rates 
under  the  Natural  Gas  Policy  Act  of  1978 
(NGPA),  15  U.S.C.  3301-3432.  Only 
contractually  committed  gas  will  be 
sold.  Yankee  and  participating 
producers  will  seek  temporary  releases 
of  gas  from  the  purchasers  in  order  to 
meet  m.arket  demand  for  spot  sales. 
Releasing  purchasers  will  be  absolved 
from  take-or-pay  liability  for  any 
volumes  of  gas  released  and  sold  under 
the  program.  Arrangements  for 
transporting  the  released  gas  will  be 
made  on  a  case-by-case  basis. 

-Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  19,  1984,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20426,  a  petition  to 


intervene  or  a  protest  in  accordance 

With  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  Ail 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons 
wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  partj'  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
ad\'i8ed.  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 
Keaneth  F.  Plumb, 
Secretary. 


fFF  Doc  84-2414!  Filed  •-12-84:  ft«  ami 
BILUNQ  CODE  1717-01-11 


I  Docket  No.  ER84-«23-000] 
Centel  Corp.;  Rllng 

September  10. 1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984. 
Southern  Colorado  Power  Division  on 
behalf  of  Centel  Corporation  (Centel) 
tendered  for  filing  Electric  Rate 
Adjustment  No.  1  applicable  to  sales  of 
power  and  energy  to  the  City  of  Las 
Animas.  Adjustment  No.  1  reflects 
increased  rates  charted  by  Southern 
Colorado's  Power's  supplier  and  results 
in  an  increase  in  revenues  from  sales  to 
Las  Animas  of  $44,680. 

Centel  requests  an  effective  date  of 
January  1. 1981,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  City  of  Las  Animas  and  the 
Colorado  Public  Utilities  Commission 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
.North  Capitol  Street.  NT!.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24. 1984.  FYofests  wrill  be  considered  by 
the  Commission  in  determinirvg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary.  ' 

|FR  Doc  84-24231  Filed  »-t2-«4.  8:45  iim| 
BIUJNO  COOC  STir-OI-M 

(Docket  »to.  ER84-624-000] 
Centel  Corp.;  Filing 

September  10.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984, 
Southern  Colorado  Power  Division 
(Southern  Colorado  Power)  on  behalf  of 
Centel  Corporation  (Centel)  tendered  for 
fihng  Electric  Rate  Adjustment  No.  2 
applicable  to  sales  of  power  and  energy 
to  the  City  of  Las  Animas.  Adjustment" 
No.  2  reflects  increased  rates  charged  by 
Southern  Colorado  Power's  supplier  and 
results  in  an  increase  in  revenues  from 
sales  to  Las  Animas  of  $133,200.01. 

Centel  proposes  an  effective  date  of 
June  18, 1982.  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  City  of  Las  Animas  and  the 
Colorado  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825, 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24232  Filed  9-12-84;  8:45  am| 
BILUNQ  COOC  e717-01-M 


(Docket  No.  CI84-571-000] 

Champlin  Petroleum  Co.;  Application 
for  Blanket  Umited-Term  Certificate  of 
Public  Convenience  and  Necessity  and 
Limited  Partial  Abandonment 
Autfiorization 

September  10.  1984 

Take  notice  that  on  August  27, 1984, 
Champlin  Petroleum  Company 
(Applicant).  801  Chen-y  Street,  Fort 


Worth.  Te.xas  76102,  filed  an 
application,  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the 
Commission's  Regulations  thereunder, 
for  limited  partial  abandonment 
authorization  and  a  Blanket  Limited- 
Term  Certificate  of  Public  Convenience 
and  Necessity  authorizing  Applicant  to 
conduct  a  short-term  spot  sales 
marketing  program,  hereinafter  referred 
to  as  the  Champlin  Special  Marketing 
Program  (CSMP),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Approval  would  (1)  authorize  the  sale 
of  certain  natural  gas  by  Applicant  for 
resale  in  interstate  commerce:  (2)  permit 
temporary  partial  abandonment  of 
certain  natural  gas  sales;  (3)  confer 
pregranted  abandonment  authorization 
for  sales  of  natural  gas  made  pursuant 
to  the  requested  certificate;  (4)  authorize 
transportation  of  natural  gas  by 
interstate  pipeline  companies  able  and 
willmg  to  participate  in  the  CSMP;  and 
(5)  confer  pregranted  abandonment 
authorization  for  the  transportation 
service  allowed  under  the  requested 
certificate.  This  authority  is  necessary 
for  implementing  a  short-term 
experimental  «pot  sales  marketing 
program  of  gas,  or  transportation 
thereof,  which  is  subject  to  NGA 
jurisdiction.  Under  the  CSMP,  Applicant 
proposes  to  sell  on  a  spot  basis 
contractually  committed  natural  gas 
qualifying  for  the  section  102, 103, 107  or 
108  rate  under  the  .Natural  Gas  Policy 
Act  of  1978.  Applicant  will  seek 
temporary  releases  of  gas  from  the 
purchasers  to  whom  it  is  committed  in 
order  to  meet  market  demand  for  spot 
sales  made  under  the  CSMP.  Releasing 
purchasers  will  be  given  relief  from 
take-or-pay  liability  for  any  volumes  of 
gas  released  and  sold  under  the  CSMP. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  21. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214),  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 


Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  will  be  unnecessary  for 
Applicant  to  appear  or  to  be  represented 
at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  84-24233  Filed  9-12-84:  845  ami 
BILLING  CODE  e717-01-M 


[Docket  No.  ER84-619-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Filing 

September  10. 1984. 

The  filing  Company  submits  the 
following; 

Take  notice  that  on  August  24, 1984, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  as  an  initial  rate  schedule  an 
agreement  to  provide  interruptible 
transmission  service  to  Orange  & 
Rockland  Utilities.  Inc.  (O&R).  The 
agreement  provides  for  a  change  of  2.6 
mills  per  kilowatthour  for  transmission 
of  power  purchased  by  O&R  from 
Northeast  Utilities. 

Con  Edison  requests  an  effective  date 
of  August  1, 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  have  been  served 
upon  O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Sieptember 
21,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24235  Filed  9-12-84;  845  »m] 
BILUNG  CODE  S717-01-M 


[Docket  No.  ER84-625-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Filing 

September  10,  1984. 

The  filing  Company  submits  the 
following: 


Federal  Register  /  Vol.  49,  No.  179  /  Thursddv.  Septpmber  13.  1984  /  Notices 


359&5 


Take  notice  that  on  August  27,  1984, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplerr.ent  to  its  Rate  Schedule 
K^RC  No.  60,  an  agreement  to  provide 
transmission  service  to  the  Power 
Authority  of  the  State  of  New  York  (the 
"Authority").  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  of  SO. 84  to  Si  IC  per 
kilowatt  for  transmission  of  power  and 
energy  sold  by  the  authority  to 
Brookhaven  National  Laboratory.  The 
Supplement  would  increase  annual 
revenues  from,  jurisdictional  service 
durmg  F^eriod  I  by  $95,175  36. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Any  person  desiring  to  be  heard  or  (o 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Piactice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24, 1984.  Protests  will  be  considered  by 


the  Commission  m  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prutcstants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mast  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

\W  Doc  84-2<:.-«i  r  led  9-12-84  a-45  amj 
BILLING  CODE  C717-01-M 


(Docket  No.  G-4579-029,  et  al.j 

Cities  Service  Oil  and  Gas  Corp.  et  al 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  to  Amend  Certificates' 

September  10.  1984 

Take  notice  that  e.^ch  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  m 
interstate  commerce  or  to  abandon 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  20. 1984.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
eny  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Docket  No  and  data  filed 


Applicant 


G-4579-0?9   D   Aug   22    1984 

G-4579-030.  D.  Aug.  27,  1964 

G-1 1584-000.  July  31.  1984 

CI61 -61 3-001.  D.  Aug  22.  1984 
065-517-000,  D,  Aug  20  1984 
CI65-51 7-001  D,  Aug  27  198.' 
CI65- 739-004.  D  Aug  27  1984 
076-646  004  Aug  17  i984 
CI77-24-003.  D.  Aug  27  1984 
CI78-923-O01,  E.  Aug  20   1994 

CI79-1 10-000,  E.  Aug  22  i  98J 
CI79- 172-001  E.  Aug  23.  1984 
CI81 -53-002  E,  Aug  27.  1984  . 

CI81-56-002,  E,  Aug   31    1984 

0181-61-002.  E   Aug  27    1984 


CJties  Sar/ice  On  i  Gas  Cooxi-aiior.  P  0  Box  300. 
Tulsa.  OK  74102 


Pu'ctiasor  and  locatior. 


Pnc«  pe<  ■  OOC  n 


..do.. 


Sun  Exporatiof  and  Pnxluction  Company,  PO  Bon 

288C   Dallas   '>   '522'-?eN; 
Sneli  WeslefT'  S&f=   Inc     P  0    Box  4684,  Houston. 

TX  77210 
Shell  \A/esiem  E&P  Inc.  P O   Boi>  4684,  Houston. 

TX  77210. 


..do.. 


Getty  Oil  Company   Post  Otiice  Bo»  1404,  Houston 

TX  7725' 
Cnamptin  Petroleum  Company    PQ    Bo>   1257,  Etv 

giewooo  CC  8C'50 
Ptiillips  Petroleum  Company  iSjccesso'  ir  iniefesl 

To    Phillips    Oil   Company),    336    hSAL    Building 

Baniesviiie.  Ok  74004 

I do..- 

I 

do „ _ _ 


0184-227-000  (G-1 1918)  B   Feb  27      MoOil  Oil   Expioratior   i   ProOucng   Soutneasi   inc 

Nine  O'eenway  Piaia    Sune  2^0C    Mouston  Tx 

77046 
Sequoia     Associates     LimrtaC      5400     ^Vestnetmef 

Coun   HQusior  TX  ^^056 
Samedar  Oil  C.OTXxation    P  C    Bo»  909    Aromore 

OK  ^3402 
Estate  ol  Rvisntor  l   Ardfev    4«i6  Si   joins  Onve 

Dallas   TX  75205 
Sout^    Standard    Mining    Comoany      '''i    vSo'iiei 

Building  Salt  Lake  Cir>   uT  641  ii. 


1984 

CI84-554''-000.  A.  Aug   20    1964 
CI84-558-000.  A.  Aug   21    1984 
0-184-559-000   B   Aug  20   1984 
084-560-000   B   Aug   20   1984 


No^theiTi   Naiuiai   Gas  Company    Section   12-4-N- 

12ECM    'enas  County    Ok 
NofTt>err    Natural    Gas    Company     Section   3-31S- 

32W   Seward  County   KS 
Ei    Paso    Naiura'    Gas    Company     Jameson    Field. 

Coke   Sterling  and  Mitchell  Counties  tx 
Norttiefr^    Natural    Gaa    Company     Hugoton    field- 
Grant   Keamy  and  Stevens  Counties,  KS 
Valley  Gas  '^ansmissior  inc    Vnest  Hackperry  Fiek3 

Cameror"  Pans^.   LA 
Valley   Gas   t  ai^^nn&sion   inc     Black    Bayou   Field 

Cameron  Pansn   LA 
ANfl  Pipeline  Company    "ings  Bei'Ou  Fieid   Camar- 

on  Pansf    lA 
'ennessee  Gas  Pipetirie  Companv    l^esi  Cameron 

Block  66   onshore  -A 
Panhandle  tasierr  Pipeline  Company   weid  Courtty, 

CO 
Tennessee    Gas    Pipeline    Conipany     Ship    Shoal 

B«)Ck    -e^    CWshore  LA, 

Transcontiner".ai  Gas  Pipe  Line  Corporation,  vertni- 
Kin  A-ea  Block  320  FieW.  Gull  o'  Meioco 

Transcontine  ,1.81  Gas  Pipe  Lme  Corporation,  Blocfc 
A-283   -.nr    siand  V»a.  Gu«  ol  Meioco 

Uh'te^  3?  't^  ne  Conipany  and  Southern  Natu- 
rs'  =8*  "nt^any  West  Cameron  Area  Dttshora 
Came-^"  ^A 

Uniteo  Gas  Pipe  Line  Cornpany  and  Southern  k^atu- 
ral  Gas  Company  West  Cameron.  Block  551. 
Ottshore  ^ 

Unitea  Gas  Pipe  una  Company  and  Southern  Natu- 
ral Gas  Company  Wesi  Cameron  Block  560 
Field   Cameron  LA 

Unned  Gas  Pipe  Line  Company  lowa  Field  Jettar- 
son  Davis  and  Caicaswu  Panshes.  lA 

Amoco  Gas  Company   Matagroda  island  Bksc*  624 

cmshore  TX 
Michigan     Wisconsin     Pipe     Line     Company      E.2 

Eugene  island  Block  206  Onshore  LA 
Phillips     Petroleum     Company      GoralOine     FwW, 

Peeves  County   Tx 
c*-iiHips   Petroleum  Company,   Geraidme   Fie*c,   CU- 

tierson  county    TX 
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Oackat  No  and  du*  Mad 


ApplicanI 


Purctwsar  and  locahon 


Pnce  pw  1 .000  H 


!   Pressure 
base 


OM-Ml-OOO  (067-222)  B  Aug  20 

1964 
C.184-S62-000  (073-750)  B  *ug   20 

1964 
Cia4-5«3-000    (CJ73-536>,    B.    Aug 

30.  1964 

C1S4  567-000    (CI66-49«.    B.    Aug 
22.  1984 

D84-568-D00.  B.  Aug.  27    1864 

CMU-569-000.  F.  Aug.  27    1964  _ 


S«*i  Exptoratxxi  and  ProducOon  Company.  P.O.  Bon 

2880  Dallas,  TX  7S221-2880 


084-570-000.  F.  Aug  27   1964 

a«M-572-O00.  B.  Aug  13.  1984  ..  . 

Cr7S- '8-001.    073-639-004     OTg- 
5*6-005.  D.  Aug  3.  1984 

Ci6»-57-000.  D.  Aug  21    1964 
G   •   046-002  0  Aug  !3    1984 


Shed  WestefT.  ISP  inc     P  O    Bo«   4664    Houston 

TX    ^"-JIO 

Ptwhps   Petroleum   Company,    336   HSiL   Bijldiog, 
I      Bartesville,  OK  74004 

'  WHiiam  Moss  Properties    inc     3303  Lee  Palkway. 

Dallas  rx  792 '9 
Templetor  Encgy  inco^ie  Corpofano"  (Partial  Suc- 
cessor In  Interest  To  Forest  Oil  Corporatior^,  850 
I      tne  Mam  Bu40ing.  1212  Mam  Street  Hooston,  TX 
77002.  I 

Gurt   On  Corporation    PQ    Bo«  2 '00  Houston    TX 

77?52 
ARCO  Oil  ana  Gas  Conpany    Dtyisior  o1  Atlantic 

Ricfideid  CcKTipany,  Post  0«>ce  Son  2819.  Oallaa. 

TX  75221 
Cities  Serince  Oil  and  Gas  Corporation.  POL  Box 

300.  Tulsa  OK  74102 


do 


I 


I  Panhandle  Easterr  Pipe  Line  Conx>any    S  E    Feid- 

I      man  Field   Hemprmi  County   Tx 
,  A.-kansas    Louisiana    Gas    Corripar*     Rarr^    Perm 
FiolO,  Hernphill  County    TX 
Montana-OaKoU  UWites  Co.  Staleline  Plant  Area. 
HcMand  Courry   Montana  and  Mcfenaa  County, 
I      Nonti  Daxota 

j  Florida    Gas    Transmission    Ckxripany     East   White 
Poin'  and  Nuecas  Baj    Nueces  and  Sai  Pamcio 
<       County   TX 
Nortriem  Natural  Gas  Company.  MPF  F»ic    Pecoa 

County.  TX, 
El  Paso  Natural  Gas  Company,   Clea'   Lane  Field, 
Beaver  County.  OK 


Panhandle  Eastern  Pipe  Line  Company.  N  vy  Avard 
I      Field  Woods  County.  OK, 
Transcortinental  Gas  Pipe  Line  Corporation,  Bayou 

Field.  Si   Charles  Pansh,  LA 
Souttiern  Natural  Gas  Company,  Soutti  Pass  Block 

67  Field.  Olsfxxe  LA 

Tennessee  Gas  Pipe*ne  Company.  (XS  Lease  No. 

G-ioe7   (NWi4   East   Cameron   Block   83).   0«- 

shore  LA, 
Tennessee  Gas  Pipeline  Company.  OCS  Lease  No 

G-0187   (NW/4   East   Cameron   Block   83).   OH- 

shora  LA 


on    lai^^SlcSJISs^^m^'JSll^h!",,^  8  To  "^f  :!2^™,;^n  ''^IT'  ""^'^'^^  9^»  ""J:^  P"^PO^  °«  "*"^  *aler  pumpng  u™ts  m  cxder  tc  imgate  agncuHure  corps  yo«rM 
.  a^=.«CvS-^^f^  Q       -i^      ,  ^  -^  ^     proration   U.1.I    Gas   purtsiaser   nas   agreed   to   release   gas   for    m,s    h.gn   pnonty   pjrpose    suoi^    to   Commission   aEorovaf 

Royalty  o»ner  m  tfteBurr   _B    So    i  .Veil  has  reoue^ied  thai  AccjK:an,  i.^msr  Ten^a-  gas  •or  ine  p..rpose  oi  -i^?^ water  pump.^  ^2  <y^^ •r^^^iJCT^g.^i 


,,.,._  ^  .  -  •     ^         -       -       — -  agricullural  crops  grtjwirw  on 

Applicant  is  sang  10  add  acjeaga  '       ^'     ~        -^^  3"-'^as«"«s  agre«i  to  reieas*- gas 'w  tf,s  high  pnonr,  pursose  s.iDieci  to  Convnisswi  approval 

*  Leases  have  t>een  assigned  to  Terweco  Oil  Company   «nicr  has  'ned  to  contmua  sennce 
Lease  was  assigred  to  TayVx  Energy  Company  ettecsive  0-rlober  •    1963 

'  -ease  vras  parbaily  released  to  the  lessor   the  Slate  at  Louis<a-ia   o"  January  26   1984 
Leases  ha<te  Peer  released  to  lessors  eneclive  May  24.  1 9&3 

"  ApcKant  IS  fikng  tor  arWitional  delivery  poirt 


la-xts  encompassed  n  &»  Bur  -B"  No   1  Weil  proratior  unn  G 
10  add  acii 
I  aasnnad 
ad  toTayk 


'  ^E^^^J^S^sn^rtofl'?'^.,','"'    Sf',-^'*'    «>^"^'-"'    ?^'"    O'OO^fon    froi»    the    #1    Burtthaidt   32-3   and    #4    Bumhardt   41-3 
tf-ective  Sepiember  i    iM3  Phi-.ps  0- company  assignee  lo  Applicant  rts  miefest  m  the  Ship  Shoal  Block  167.  Qttshore  Louisiana 

1983  Phillips  Oil  Company  ■ --  '---- — 

1983,  PMIips  On  ;o'-ioai 

"Elective  Decambec  31,   1983    Ph.ii,ps  Oil  Co-^i 


we"*.    Spmdle   Fietd.    Weid   County    Colorado 

E«S^  S^^SrSTr  'i   'i^^T  ''p;'';^'^^^'2?P?"''^^'^"*5'^^  3?0  F«ld  G.jM  o-  Mexico 

t-ective  Decerr,oer  1,     983,  PNilips  On  .o-^ny  assigned  tc  AppiKiant   Us  -orking  interest  m  OCS-G-2404.  Block  A-283,  East  Aod,tK)n.  South  Extension.  HK,h  Island  Area,  Gulf  ol 


Ettectnre  De-ember  ■'I    1QR.1  Ph,ii.o'h,r~.^;.?  7 c      SI      .     ^Applicant  its  ««yking  interest  in  the  West  Cameron  Area,  Bkjck  nS  Field.  Offshore,  Cameron  Parish.  Louisana. 
■  •  E^lrt^  dSS^  11    i^T  ^T^^kfr         ^  assiq-edio  ApoiK:aPt  .is  wofning  mte'est  m  the  West  Cameron  Area  Block  55 1 .  Offshore  Louisata 
Onsho^^ISrS^pt^  LooJa^  Company  assigned  to  Applican,,  its  i«)rk,ng  mterest  m  OCS-G-3283,  and  produced  from  'A-  Pia«or:n  m  Block  360    West  Cameron  Area. 

''':^^ut^jX^^4^tZ?^^^^^^J^    '*"  "'*  ^"^  ^  '^'  "^  **  ""'^  "'^  "  «xocdance  wrth  «s  term  pro«K>ns  efect^e  June  1    1963 


'•''P^'^lv^nH^^  Purchase  Contract  dated  Ociooer  7   ?968   via  a  Farmoul  Agreement  dated  Apnl  17.  1983 
Purchaser  (PNIIips  Petroleum  Company)  has  discourt.nued  ope-aton  ol  the  3a!h«nnq  S^sifm  due  lo  unprafitatniity 
I  gas  resen^es   Itie  unit  wuli  «as  pi.jggea  inc  abandonrtj  a-xl  ;,h*  leases  expired. 


' '  Plant  has  been  sold  lo  LHex  Oil  Company 

"  AH  leases  have  either  been  assigned  or  reieas..x1 

«^  Gas  sales  declined  drasdcaily  anc  Lovaca  could  not  pro*  tabiy  operate  their  svstem 

F«1  9^^^l;^^k^^*S!ta^'  ^  ^*"  "  ^  ^""'  """^  '^-  '^-  ^*^'^  ^*"^  '    '^  »^*^"«'  •"^  '^°'«5'  0«  Corporation  the  mteres.  m  the  Barby  Ranch  Unit  No   t-n,  Clea-  Lake 
SecC*2?'?-?7-S?  5*^?r^<^  rLl%t^f^^»  "^  '^    '"^    ^""^""'^  "^'^  '■  '^    '^^^  ""^  ''°'^'  O*  CoT^'ation  the  interest  ir  the  Fred  0   Bnnkiey  Lease  situated  m 


C.haies 


f^J^^?^.^  Apnl  17    1984    Gull  conveved  to  Tramour  Oil  Company.  March  Eng.ne»«g   Inc.  and  Rocky  Mountain  Resources.  Ltd  .  «  interest  m  the  Bayou  Couba  F««. 


St 


To  permit  the  mitiatran  o<  a  new  E-ihanced  On  Recove<>  Project 

••••OCS  Lease  No  G-1087  (NW  4  Easi  Cameror  Bocx  83|   Ctshoie  -ouisiana  expired  Apnl  2.  1964 

FiUng  Code  A-lnrtMl  Service,  B-Aoandonmen:  c  -Amendmen,  to  «d  acreage  0-Amendment  to  delete  acreage  E-Totai  Successon:  F-Partal  Successioa 
in<  Dot   84-24234  Filed  9-12-84:  8:45  a.T.; 
BILLING  CODE  •717-«1-M  I 


I  Docket  No.  TA82-2-33-026] 


IMI 


El  Paso  Natural  Gas  Co.;  Payment  of 
Cash  Settlement 

St  ptemher  7.  1984, 

Take  notice  that  on  August  31.  1984,  El 
f'dso  Natural  Gas  Company  ('El  Paso") 
tendered  for  filing,  in  compliance  with 
paragraph  5.5  of  Article  V.  Cash 
Settlement,  of  El  Paso's  Settlement 
.■\g.-eement  filed  January  16.  1984  at 
Docket  No8.  TA82-2-33-0OO  and  TA83- 
1-33-000  (Affiliated  Entities)  which  was 
approved  by  the  Federal  Energy 
Regulatory  Commission  (  ■Commission") 
order  issued  May  4.  1984,  a  Report  of 


Cash  Settlement  Made  on  August  1,  1984 
to  its  affected  interstate  system  gas 
customers  entitled  thereto. 

El  Paso  st.ites  that  a  cash  settlement. 
aggregating  58,000.000,  exclusive  of 
interest,  was  distributed  in  accordance 
with  Article  V  of  said  Settlement 
Agreement. 

P"I.  Paso  also  states  that  copies  of  the 
applicable  documents  were  served  upon 
all  of  El  Paso's  affected  interstate 
transmission  system  customers,  all 
parties  of  record  at  Docket  Nos.  TA82- 
2-33-000  and  TA83-1-33-000  (Affiliated 
Entities)  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with 
§§  385.214  and  385.211  of  this  chapter. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14,  1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  M-24237  Filed  9-1Z-84:  8:45  ain| 
BILUNG  CODE  eTIZmi-M 


I  Docket  No.  CP  84-50-003] 

Granite  State  Gas  Transmission,  Inc., 
Tariff  Filing 

September  7,  1984. 

Take  notice  that  Granite  Stale  Gas 
Transmission,  Inc.  (Granite  State),  120 
Royall  Sf^et,  Canton,  Massachusetts 
02021,  on  August  31, 1984,  tendered  for 
filing  in  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  followmg 
revised  tariff  sheets  containing  changes 
in  rates  and  other  tariff  provisions  for 
effectiveness  on  November  1, 1984: 
First  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  .No.  7 
Original  Sheet  No.  7-A 
First  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  61 
First  Revised  Sheet  No.  67 
Second  Revised  Sheet  No.  68 
First  Revised  Sheet  No.  69 
First  Revised  Sheet  No.  70 
Fi.'-st  Revised  Sheet  No.  71 
First  Revised  Sheet  No.  72 
First  Revised  Sheet  No.  73 
First  Revised  Sheet  No.  74 
First  Revised  Sheet  No.  75 
Original  Sheet  No.  75-A 
Original  Sheet  .No.  75-B 
First  Revised  Sheet  No.  76 
Original  Sheet  No.  81 
Original  Sheet  No.  82 
Original  Sheet  No.  83 
First  Revisod  Sheet  No.  112 

Granite  State  also  filed  a  revised  Gas 
Sales  Contract  v^rith  Bay  State  Gas 
Company  (Bay  State)  providing  for  an 
increase  in  firm  daily  deliveries  from 
64.141  Mcf  a  day  to  83.640  Mcf  a  day. 
beginniiig  .November  1,  1984. 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets  and  the 
Gas  Sales  Contract  are  submitted  in 
compliance  with  Article  VI  of  the 
Stipulation  and  Agreement  in  settlement 
of  Phase  1  of  the  proceedings  in 
Boundary  Gas,  Inc.,  et  a!..  Docket  Nos. 
CP81-107-0OG.  et  a!.,  approved  by  the 
Commission  on  February  2.  1984.  (26 
FERC  ^61114)  Granite  State  further 
states  that  the  Phase  1  settlement 
approved  the  purchase  of  up  to  40.000 
Mcf  a  day  of  Canadian  gas  by  Boundary 
Gas.  Inc.  from  TransCanada  PipeLines 
Limited  and  the  resale  at  the  border  to 


four  Firm  Initial  Service  (FIS)  customers, 
including  Granite  State  which  is 
allocated  9.814  Mcf  a  day.  According  to 
Granite  State,  the  settlement  also 
provided  for  firm  transportation  services 
by  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee)  to 
deliver  the  imported  gas  to  the  Boundary 
Gas  repurchasers  and  Granite  State's 
gas  supplies  purchased  from  Boundary 
Gas  will  be  delivered  at  an  off-system 
delivery  point  for  its  account  at 
Agawam,  .Massachusetts,  where 
Tennessee's  facilities  connect  with 
those  of  Bay  State. 

Granite  State  further  states  that  the 
settlement  in  Phase  1  of  the  Boundary 
Gas.  Inc.  proceedings,  supra,  also 
authorized  a  long-term  sale  of  up  to 
40.000  dt  a  day  to  the  four  FIS  customers 
by  Consolidated  Gas  Transmission 
Corporation  (Consolidated)  and  that 
Granite  State's  allocated  share  in  9,814 
dt  a  day  and  that  this  supply  will  be 
delivered  to  Granite  State's  market  area 
in  Massachusetts  for  resale  to  Bay  State 
by  firm  connecting  transportation 
services  rendered  by  Texas  Eastern 
Transmission  Corporation  and 
Algonquin  Gas  Transmission  Corr.pany 
which  services  were  also  authorized  in 
the  order  approving  the  Phase  1 
Stipulation  and  Agreement. 

Further,  it  is  stated  that  Granite 
State's  application  in  Docket  .No.  CP84- 
50-000  was  consolidated  with  the 
applications  for  certificates  of  public 
convenience  and  necessity  in  Phase  1  of 
the  Boundary  Gas  proceedings  and  the 
order  approving  the  settlement  included 
authorization  for  Granite  State  to 
increase  its  firm  sales  to  Bay  State  from 
64.141  Mcf  a  day  to  83.640  Mcf  a  day 
coincident  with  the  commencement  of 
the  deliveries  of  the  additional  gas 
supplies  from  Boundary  Gas  and 
Consolidated  and  to  file  revised  tariff 
provisions  for  its  sales  to  Bay  State  in 
accordance  with  Article  VI  of  the 
Stipulation  and  Agreement. 

According  to  Granite  State,  the  filing 
proposes  increased  rates  for  firm  service 
to  Bay  State,  effective  November  1,  1984 
reflecting  the  increased  costs  that 
Granite  State  will  incur  for  the 
purchases  of  gas  from  Boundary  Gas 
and  Consolidated,  for  the  transportation 
services  for  the  delivery  of  the  new  gas 
supplies  to  its  market  area  in 
Massachusetts  and  for  recovery  of 
precertification  costs  related  to  the 
Boundary  Gas,  Inc.  project.  Granite 
State  further  states  that  the  revised 
rates  for  sales  to  Bay  State  result  in  an 
annual  increase  of  $19,886,631, 
compared  to  existing  rates,  for  the  costs 
of  the  additional  gas  supplies  and 
transportation  services  increased  by 
Granite  State  beginning  November  1, 


1984  to  provide  expanded  firm  daily 
service  to  Bay  State.  Revised  Rates  are 
also  included  for  sales  to  Northern 
Utilities,  Inc.,  Granite  State's  other 
jurisdictional  customer  and,  according 
to  Granite  State,  the  revision  is  for  the 
purpose  of  restating  its  rates  for  sales  to 
Northern  Utilities  to  comply  with  the 
requirements  of  Order  No.  380.  (Docket 
No.  RM83-71-000). 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatorj' 
commissions  of  the  States  of  Maine. 
Niassachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
14.  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inpection. 

Kenneth  F.  Plumb. 

Secretary. 

IFR  Doc  84-24238  Filed  9-i:-»4  8.45  •m) 
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[Protect  No.  3344-002,  m\  al.] 

Hydroelectric  Applications  (the  Town 
of  Gassaway,  WV,  et  al.);  Applications 
Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Apphcation:  License 
(Over  5  MW). 

b.  Project  No:  3344-002, 

c.  Date  Filed:  January  10.  1983. 
amended  June  20.  1983.  and  resubmitted 
May  7,  1984. 

d.  Applicant:  The  Town  of  Gassaway, 
West  Virginia. 

e.  Name  of  Project:  Sutton. 

f.  Location:  On  the  Elk  River  in 
Braxton  County.  West  Virginia.         . 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.SC.  791(a)-825(r). 

h.  Contact  Person:  Robert  R.  Sousa, 
193  Main  Street.  Sutton.  West  Virginia 
26601  and  James  B.  Price.  President, 
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Noah  Corporatioa  P.O.  Drawer  640. 
Aiken.  South  Carolina  29801. 

i.  Comment  Date:  November  7, 1984. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers"  Sutton 
Dam  and  would  consist  of:  (1)  A  new  11 
foot-diameter  steel  penstock  about  190 
feet  long  connected  to  2  existing  outlet 
sluices;  (2)  a  new  powerhouse  with  a  2 
turbine-generator  units  with  a  total 
installed  capacity  of  8.000  kW:  (3)  a  new 
tailrace:  (4)  a  new  switchyard;  (5  a  new 
138)-kV,  1,400-foot-long  transmission 
line:  and  (6)  other  appurtenances. 
Applicant  estimates  an  average  annual 
«eneration  of  32.200.000  kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Monongahela 
Power  Company, 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

2  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No:  3492-003. 

c.  Date  Filed:  February  29. 1984. 

d.  Applicant:  City  of  Haines.  Oregon 

e.  Name  of  Project:  Spence- Young 
Hydroelectric  Project. 

f.  Location:  At  the  existing  Rock  Creek 
Reservoir,  on  Rock  Creek,  in  Baker 
County,  Oregon. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energj'  Security  Act  of  1980  (16  U.S.C 
2705  and  2708  as  arnendeif). 

h.  Contact  Person:  Mr.  Richard  H. 
Camp.  Mayor  of  the  City  of  Haines, 
Haines  City  Hall.  P.O.  Box  208,  Haines. 
Oregon  97833. 

i.  Comment  Date:  October  15. 1984 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A 
submerged  10-foot  by  6-foot  by  5-foot 
concrete  intake  in  the  existing  Rock 
Creek  Reservoir,  at  elevation  4.962  feet; 
(2)  a  2.850-foot-long,  30-inch-diameter 
steel  penstock;  (3]  a  powerhouse 
containing  two  generators  with  a 
combined  capacity  of  2,800  kW  and  an 
annual  energy  production  of  6.5  GWh  at 
elevation  4.022  feet;  (4)  a  switchyard: 
and  (5)  a  250-foot-long.  25-kV 
transmission  line  to  an  existing  CP 
National  line.  Water  will  be  returned  to 
Rock  Creek. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  an  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9. 
B.  C  and  D3a. 

3  a.  Type  of  Application:  License  (5 
MW  or  Less). 

b  Project  No:  4060-003 


c.  Date  Filed:  November  21. 1983. 

d.  Applicant:  Willwood  Irrigation 
District 

e.  Name  of  Project:  Willwood 
Diversion  Dam. 

f.  Location:  On  the  Shoshone  River  in 
Park  County,  Wyoming. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825  (r). 

h.  Contact  Person:  Mr.  G.  Grinnell. 
Stone  and  Webster  Engineering 
Corporation,  P.O.  Box  5406,  Denver. 
Colorado  80217. 

i.  Comment  Date:  November  2. 1984. 

j.  Description  of  Project:  The 
Applicant  would  utilize  an  existing  dam 
and  lands  under  the  jurisdiction  of  the 
Bureau  of  Reclamation.  The  proposed 
project  would  consist  of:  (1)  proposed 
penstock  that  is  7  feet  in  diameter  and 
46  feet  long;  (2)  a  proposed  reinforced 
concrete  powerhouse  containing  1 
generating  unit  rated  at  1.870  kW:  (3)  a 
proposed  90-foot-wide  and  2,000-foot- 
long  sedimentation  pond;  (4)  a  proposed 
2.3  mile.  69  kV  transmission  line;  (5) 
proposed  271-foot-long  and  5-inches 
high,  removable  flashboards  that  would 
be  used  during  the  peak  irrigation 
season  of  mid  July  to  mjd  August;  and 
(6)  appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  10.900  MWh. 

k.  Purpose  of  Project:  Power  generated 
at  the  project  would  be  sold  to  Western 
Area  Power  Administration  or  to 
Garland  Power  and  Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C  and  Dl. 

4  a.  Type  of  Application:  Major 
License. 

b.  Project  .No:  4628-Opi. 

c.  Date  Filed:  November  25,  1983. 

d.  Applicant:  McGrew  and  Associates. 

e.  Name  of  Pioject:  Wells  Creek 
Water  Power  Project. 

f.  Location:  On  Wells  Creek,  within 
Mt.  Baker-Snoqualmie.  National  Forest, 
near  Glacier.  Whatcom  County. 
Washington. 

g.  Filed  Pursuant  to:  Water  Power  Act 
16U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Thomas  R. 
Childs,  McGrew  and  Associates  c/o 
Western  Power.  Inc.,  2300  James  Street. 
Suite  2-E,  P.O.  Box  5663.  Beiiingham. 
Washington  98227. 

i.  Comment  Date:  November  5,  1984. 

).  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  22-foot- 
high.  310-foot-long  earthen  dam  at 
streambed  elevation  2,390  feet,  forming 
a  7.6-acre  reservoir  with  a  storage 
capacity  of  49.5  acre-feet  at  maximum 
water  surface  elevation  2,412  feet;  (2)  a 
19-foof-high,  55-foot-long  concrete  intake 
structure;  (3)  e  150-foot-long  overflow 
concrete  spillway  structure  adjacent  to 


the  dam;  (4)  a  900-foet-)eng.  8-foot  by  8- 

foot  horseshoe  shaped  tunnel;  (5)  a 
n.lOO-foot-long.  60-inch-diameter  steel 
penstock;  (6)  a  50-foot-high,  64-foot-long 
underground  powerhouse  containing  a 
single  generating  unit  with  an  installed 
capacity  of  15.300  kW;  (7)  a  60-foot-long 
tailrace;  (8)  a  switchyard;  and  (9)  a  200- 
foot-long.  55-kV  transmission  line 
connecting  to  the  proposed  Swan  Creek 
Project  transmission  line.  The  Applicant 
estimates  the  average  annual  ener^gy 
production  to  be  63  million  kWh.  The 
total  cost  to  construct  the  project  is 
estimated  to  be  26  million  dollars  in  1985 
dollars. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Puget  Sound 
Power  and  Light  Company  or  Sfiattle 
City  Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  andC. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  4866-001. 

c.  Date  Filed:  May  1, 1984. 

d.  Applicant:  Allegheny  County. 

e.  Name  of  Project:  Monongahela  Lock 
and  Dam  ~3. 

f.  Location:  On  the  Monongahela 
River  in  Allegheny  County. 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Powei 
Act  16  U.S.C.  791(a) — 825(r). 

h.  Contact  Person:  James  W.  Knox, 
Director.  Allegheny  County  Hydro 
Power  Programs,  429  Forbes  Avenue. 
Room  1307,  Pittsburg.  Pennsylvania, 
15219. 

i.  Comment  Date:  October  15.  1984. 

j.  Competing  Application:  Project  No. 
8086-000, 

Date  Filed:  February  15,  1984. 

Due  Date:  September  4,  1984. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
utilize  the  U.S.  Army  Corps  of  Engineers' 
Lock  and  Dam  Number  3  on  the 
Monongahela  River  and  would  consist 
of:  (1)  A  new  powerhouse  at  the  east 
end  of  the  dam  with  three  750-kW 
turbine-generator  units;  (2)  a  new  150- 
foot-long  tailrace;  (3)  a  new  1.25-mile 
long  transmission  line:  and  (4)  other 
appurtenances.  Applicant  estimates  an 
average  annual  generation  of  13,140,000 
kWh. 

1.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Duquesne  Light 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  A9, 
B,  C,  and  D2. 

n.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
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preliminary  permit  for  a  period  of  24 

months  during  which  time  it  would 
prepare  studies  of  the  hydrauljc, 
construction,  economic,  environmental, 
historic  and  recreatioaal  aspects  of  the 
project.  Depending  on  the  outcome  of 
these  studies,  Applicant  would  prepare 
an  application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$40,000. 

6  a.  Type  of  Application;  Major 
License. 

b.  Project  No:  5137-001. 

c.  Date  Filed.  October  31. 1983. 

d.  Applicant:  Twin  River  Resources. 

e.  Name  of  Project:  Owl  Creek  Water 
Power. 

f.  Location:  On  Owl  Creek  a  tributary 
to  the  Hoh  River,  near  Forks.  Jefferson 
County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  William  L. 
Devine.  President  W.L.D  Glacier  EnerRy 
Company.  P.O.  Box  68,  Mnpple  Falls. 
Washington  98266. 

i.  Comment  Date:  November  5.  1964. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  8- foot- 
high,  58-foot-long  diversion  weir  at 
elevation  900  feet;  (2)  a  12-foot-long  inlet 
structure  including  a  fish  screen:  (3)  a 
6.000-foot-lor»g.  36^inch-diameter  low 
pressure  pipeline:  (4)  a  5,000- foot- long, 
36-inch-diameter  penstock:  (5)  a  36-foot- 
long,  25-foot-high  powerhouse 
containing  a  single  generating  unit  with 
an  installed  capacity  of  1,600  kW  at  an 
operating  head  of  400  feet;  (6)  a  60-foot- 
longtailrace;  (7)  aa  switchyard;  and  (8) 
a  1,500-foot-long,  25-kV  transmission 
line  connecting  to  an  existing  Claiiam 
County  Pb'D  transmission  line.  The 
Applicant  estimates  the  average  annual 
energy  production  to  he  10  million  KWh 
The  total  cost  to  construct  the  project  is 
estimated  to  be  $5.3  million  in  1986 
dollars. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  a  nearby  public 
utility,  municipal  entity  or  industry. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  ,^9. 
B.  C.  &  Dl. 

7  a.  Type  of  Application:  Major 
License. 

b.  Project  No:  5305-001. 

c.  Date  Filed:  December  T9.  1983. 

d.  Applicant:  Western  Power.  Inc. 

e.  Name  of  Project:  Storm  Ridge 

f.  Location:  On  the  North  Fork 
Skykomish  River,  within  Mt.  Baker- 
Snoqualmie  .National  Forest  in 
Snohomish  County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use.  791(a)— 825(r). 


h.  Contact  Person:  Mr.  Neil  H. 
Macdonald.  Western  Power,  Inc.,  P.O. 
Box  31359.  Seattle,  Washington  96103. 

i.  Comment  Date:  November  5, 10B4. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  17-foot- 
high,  126-foot-long  concrete  diversion 
dam  with  a  40-fool-long  overfk)w  crest 
at  elevation  2,455  feet;  (2)  a  68-foot-long, 
22-foot-high.  17-fool-wide  concrete  and 
steel  intake  structure;  (3)  a  78-inch- 
diameter,  7,475-foot-long  steel  penstock; 
(4)  a  67-foot-long,  51 -foot-wide,  32-foot- 
high  reinforced  concrete  powerhouse  at 
elevation  1,855  feet  containing  a 
generating  unit  rated  at  15.5  MW. 
producing  an  average  annual  output  of 
63.0  GWh;  (5)  a  100-foot-long  tailrace, 
concrete-lined  for  the  first  20  feet  and 
the  remainder  rip-rap-lined;  (6)  a  15- 
mile-long,  155-kV  transmission  line  from 
the  switchyard  adjacent  to  the 
powerhouse  to  Puget  Sound  Power  and 
Light  Company  distribution  lines  near 
the  town  of  Skykomish;  and  (7)  a  290- 
foot-long  access  road.  The  proposed 
recreational  plan  includes  improvement 
of  one  backcountry  and  several 
nverside  hiking  trails  and  completion  of 
a  perking  area  adjacent  to  the  trailhead 
access  road  at  Qiiartz  Junction.  The 
total  estimated  project  capital  cost  as  of 
February  1985  is  $24,000,000. 

k.  Purpose  of  Project:  To  generate 
power  for  distribution  to  potential 
power  purchasers  such  as  the  Puget 
Sound  Power  and  Light  Company  and 
Seattle  City  Light. 

1  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  and  C. 

8  a.  Type  of  Application;  License 
|5MWorLes8). 

b.  Project  No:  6156-003. 

c.  Date  Filed:  June  22.  1984. 

d.  Applicant;  Moms  M.  Zack  and 
Milton  M.  Zack. 

e    .Name  of  Project:  Zack  Brothers. 

f   Location:  On  Peliisier  Creek,  near 
B:shop.  in  Mono  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825{r). 

h.  Contact  Person:  Mr.  Morris  M. 
Zack.  Route  4,  Box  16,  Bishop.  California 
93514:  Mr.  Milton  M.  Zack,  3530 
Brookside  Drive.  Bishoo.  California 
93514. 

i.  Comment  Date:  November  5. 1964. 

j.  Description  of  Project:  The 
proposed  run-of-the-river  project  would 
consist  of:  (1)  A  5-foot-high.  12-foot-long 
concrete  diversion  dam  located  at 
elevation  6.000  feet  msl;  (2)  a  10-inch- 
diameter.  3.25-mile-long  pipeline/ 
penstock;  (3)  a  powerhouse  located  at 
elevation  4,700  feet  msl.  contaming  a 
single  turbine-generator  unit  with  an 
installed  capacity  of  500  kW  and 
producing  an  estimated  average  annual 


generaticn  of  <U>4  GWk  (4)  a  14-tach- 
diameter,  2,4SO-foot-ioDg.  tailrace  pipe 
returning  fiowi  to  CinnaoKxi  Ranch;  and 
(5)  a  1.25-mile-k)ng  tap  iiac  to 
interconnect  the  project  with  an  existiBg 
12-kV  Southern  CaUEDmta  Edisoo 
Company  (SCE)  line.  Project  power 
would  be  sold  to  SCE  and  Af^icant 
estimates  constnictian  coat  at  tTXDJOOO. 
The  project  would  be  located  on  Inyo 
National  Forest  Bureau  of  Land 
Management  and  Apphcant  lands.  The 
Applicant  does  not  propose  to  develop 
any  recreational  facilities, 

k.  This  notice  also  consists  of  Ae 
following  standard  paragraphs;  A3,  A9. 
B,  C  and  Dl. 

9  a.  Type  of  Application:  License 
[Under  5  MW). 

b.  Project  No:  7048-001. 

c.  Date  Filed;  June  15. 1984. 

d.  Applicant;  The  Metropolitan 
District. 

e.  Name  of  Project:  The  CoUinsviUe 
Project. 

f.  Location:  On  the  Farmington  River 
in  Hartford  County.  Connecticut. 

g.  Filed  Pursuant  to;  Federal  Power 
Act  18  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Bernard  A. 
Batycki,  District  Manager.  The 
Metropolitan  District,  S55  Main  Street 
Hartford,  Connecticut  06103. 

i.  Comment  Date:  October  15. 1984. 

j.  Competing  Application;  Project  No. 
7277-000. 

Date  Filed:  May  16,  1983. 

k.  Description  of  Project;  The 
proposed  run-of-river  project  would 
consist  of  the  Upper  Collins  Dam 
Development  and  the  Lower  CoUina 
Dam  Development 

The  Upper  Collins  Dam  Development 
would  consist  of:  (1)  An  existing  325- 
foot-long  and  IB-foot-high  stone 
masonry  dam  with  a  spillway  crest 
elevation  of  286.2  feet  NGVD;  (2)  new  3- 
foot-high  flashboards:  (3)  a  small 
reservoir  with  a  surface  area  of  55  acres; 
(4)  an  existing  200-foot-loag  canal  at  the 
west  side  of  the  dam;  (5)  a  new 
powerhouse  with  2  turbine-genera  tor 
units  with  a  total  installed  ca(>acity  of 
1.500  kW;  (6)  an  existing  tailrace;  (7)  a 
new  23-kV  and  100-foot-long 
tranmission  line:  (8)  new  fish  ladders: 
and  (9)  other  appurtenances. 

The  Lower  Collins  Dam  Devekipment 
would  consist  of:  (1)  an  existing  350- 
foot-long  and  20-foot-high  concrete 
gravity  dam  with  a  spillway  crest 
elevation  of  264.7  feet  NGVD;  (2)  new  5- 
foot-high  flashboards;  (3)  a  small 
reservoir  with  a  surface  area  of  32  acres; 
(4)  an  existing  650-foot-long  canal  at  the 
east  side  of  the  dam;  (5)  a  new 
powerhouse  with  2  turbine-generator 
units  with  a  total  installed  capacity  of 
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1,500  kW;  (6)  an  existing  tailrace;  (7)  a 
new  23-kV  and  100-foot-long 
transmission  line;  (8)  new  fish  ladders; 
and  (9)  other  appurtenances. 

Applicant  estimates  an  average 
annual  generation  of  11.400,000  kWh. 
Existing  facilities  are  owned  by  the 
Connecticut  Department  of 
Environmental  Protection. 

1.  Purpose  of  Project:  Prcjject  energy 
would  be  sold  to  Northeast  Utilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B.  C 
&D1. 

10  a.  Type  of  Application;  preliminary 
report. 

b.  Project  No:  7255-001. 

c.  Date  Filed:  February  24, 1984. 

d.  Applicant:  Stanton  Creek  Power. 

e.  Name  of  Project:  Stanton  Creek 
Hydropower  Project. 

f.  Location:  Stanton  Creek.  Flathead 
County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-e25(r). 

h.  Contact  Person:  Mr.  Henry  Broers, 
826  Kelly  Road,  Columbia  Falls. 
Montana  59912. 

i.  Comment  Date:  November  1, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  all  new 
facilities,  would  be  located  on  State  of 
Mohtana  land,  part  of  which  is  leased 
by  the  Applicant,  and  would  consist  of: 
(1)  A  20-foot-long  and  2-foot-high  earth 
embankment  diversion  structure;  (2)  a 
3,000-foot-long  and  12-inch-diameter 
polyvinyl  chloride  penstock;  (3)  an  18- 
foot  by  20-foot  powerhouse  with  the 
installation  of  one  turbine/generator 
unit,  operating  at  a  hydraulic  head  of 
180  feet  for  a  total  installed  capacity  of 
100  kW;  (4)  a  2,000-foot-long,  12.5-kV 
transmission  line;  and  (5)  appurtenant 
facilities.  The  Applicant  estimates  the 
average  annual  energy  production  to  be 
700,000  kilowatt-hours  per  year. 

k.  Purpose  of  Project:  The  Applicant 
intends  to  use  the  power  generated  at 
the  proposed  facility  to  serve  the 
Applicant's  Stanton  Creek  Lodge  with 
any  excess  being  sold  to  the  Flathead 
Electric  Cooperative,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7 
A9.  B,  C,  and  D2. 

m.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months.  During  this  time  the  significant 
legal,  institutional,  engineering, 
environmental,  marketing,  economic  and 
financial  aspects  of  the  project  will  be 
defined,  investigated,  and  assessed  to 
support  an  investment  decision.  The 
report  of  the  proposed  study  will 
address  whether  or  not  a  commitment  to 


implementation  is  warranted,  and,  if 
findings  are  positive,  the  Applicant 
intends  to  submit  a  license  application. 
The  Applicant's  estimated  total  cost  for 
performing  these  studies  is  $5,000. 

11  a.  Type  of  AppHcation:  Exemption 
(5  MW  or  Less). 

b.  Project  No:  7477-000. 

c.  Date  Filed:  August  1, 1983. 

d.  Applicant:  Burt  Dam  Associates. 

e.  Name  of  Project:  Burt  Dam  Project. 

f.  Location:  On  the  Eighteenmile  Creek 
in  Niagara  County,  New  York. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980,  Section  408, 16  U.S.C. 

§§  2705  and  2708  as  amended. 

h.  Contact  Person:  Jeffrey  W.  Moon, 
President,  J.W.  Corporation,  334  Black 
Lane,  W'eathersfield,  Connecticut  06109 
and  Thomas  P.  Callahan,  32  Cherry 
Street.  Lockport,  New  York  14094. 

i.  Comment  Date:  October  15.  1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  328- 
foot-iong  and  56-foot-high  Burt  Dam:  (2) 
a  reservoir  with  a  storage  capacity  of 
2,447  acre-feet;  (3)  existing  intake 
structures:  (4)  an  existing  powerhouse  at 
the  downstream  face  of  the  east 
abutment,  which  contains  an  old  1,250- 
kW  turbine-generator  unit  to  be 
restored,  or  replaced  with  a  new  unit 
with  similar  capacity:  (5)  an  existing 
350-foot-long  transmission  line;  and  (6) 
other  appurtenances.  For  purposes  of 
increasing  the  flow  available  to  the 
project,  additional  water  would  be 
diverted  from  the  Erie  Canal  into  the 
West  Branch  of  the  Eighteenmile  Creek 
through  the  Halls'  Sluice  Gate  at 
Lockport.  New  York  and  into  the  East 
Branch  from  the  Maybe's  Sluice  Gate  at 
Royalton,  New  York,  which  are  12  and 
24  miles  upstream  of  Burt  Dam, 
respectively.  Applicants  executed  an 
option  to  least  project  facihties  from  the 
Olcott  Harbor  Board  of  Trade.  It  is 
estimated  that  the  project  would 
produce  an  average  annual  generation 
of  8,745,000  kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9, 
B,  C,  and  D3a. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

12  a.  Type  of  Application:  Exemption 
(5  MW  or  less). 

b.  Project  No:  7809-001. 

c.  Date  Filed:  June  6, 1984. 


d.  Applicant:  Emerson  Falls  Hydro 
Associates. 

e.  Name  of  Project:  Emerson  Falls 
Project. 

f.  Location:  On  the  Sleepers  River  in 
Caledonia  County,  Vermont. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Robert  F. 
Desrochers,  Emerson  Falls  Hydro 
Associates,  North  Danville  Village,  RED 
2,  St.  Johnsbury,  Vermont  05819. 

i.  Comment  Date:  October  15, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
200-foot-long  concrete  dam  varying  in 
height  from  0  to  6  feet;  (2)  a  reservoir 
having  a  surface  area  of  0.05  acre,  a 
negligible  storage  capacity,  and  a 
normal  water  surface  elevation  of  639.5 
m.s.l.;  (3)  an  existing  80-foot-long  intake 
channel;  (4)  a  proposed  3.5-foot- 
diameter,  390-foot-long  steel  penstock; 
(5)  a  proposed  powerhouse  containing 
one  generating  unit  with  a  capacity  of 
230  kW;  (6)  a  proposed  50-foot-long 
tailrace:  (7)  a  proposed  100-foot-long. 
12.5  kV  transmission  line;  and  (8) 
appurtenant  facilities.  The  Applicant 
estimates  the  annual  generation  would 
be  800,000  kWh. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  the 
Central  Vermont  Public  Service 
Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9, 
B.  C,  D3A. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicant  that  would  seek  to 
take  or  develop  the  project. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8133-000. 

c.  Date  Filed:  February  28, 1984. 

d.  Applicant:  B.  S.  Incorporated. 

e.  Name  of  Project:  East  Fork  Ditch. 

f.  Location;  In  Payette  National  Forest. 
on  the  East  Fork  of  the  Weiser  River, 
near  the  town  of  Council,  In  Adams 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r) 

h.  Contact  Person;  Carl  L.  Meyers,  750 
Warm  Springs  Avenue,  Boise,  Idaho 
83702. 

i.  Comment  Date:  November  5, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  An  existing 
diversion  at  elevation  4,900  feet;  (2)  a 
4.5-mile-long.  36-inch-diameter  conduit; 
(3)  a  forebay  or  standpipe;  (4)  an  8,500- 
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foot-long,  24-inch-diameter  penstock;  (5) 
a  concrete  powerhouse  with  a  single 
generating  unit  with  a  capacity  of  4,076 
kW  and  an  average  annual  generation  of 
15,000  Mwh;  and  (6)  a  1.25-mile-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $45,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Idaho  River 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B.  C  and  D2 

14  a.  Type  of  Application: 
Exemption  Under  5  MW. 

b.  Project  No:  8153-000. 

c.  Date  Filed:  March  6.  1984. 

d.  Applicant:  Clarke  N,  Moore. 

e.  Name  of  Project:  Boulder  Creek. 

f.  Location:  On  Boulder  Creek,  near 
Crescent  City,  in  Del  Norte  County, 
California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  16  U.S.C. 
2750  and  2708  as  amended. 

h.  Contact  Person:  Mr.  Clarke  N. 
Moore,  P.O.  Box  633,  Crescent  City. 
California  95531. 

i.  Comment  Date:  October  12, 1984. 

j.  Description  of  Project:  The  run-of- 
river  project  consists  of;  (1)  A  2-foGt- 
high  by  10-foot-long  concrete  diversion 
structure  located  on  Boulder  Creek 
approximately  0.5-mile  from  its 
confluence  with  the  South  Fork  Smith 
River;  (2]  a  4-inch-diameter,  300-foot- 
long  pipeline;  (3)  a  1,250-gallon  surge 
tank:  (4)  a  4-inch-diameter.  600-foot-long 
penstock;  (5)  a  powerhouse  containing  a 
single  turbine-generator  unit  with  an 
installed  capacity  of  550  watts  and  an 
average  annual  generation  of  3,744  kWh; 
and  (6)  a  short  tap  line.  Project  power  is 
utilized  to  supply  Applicant's  single 
family  hum!?.  There  is  no  com.mercially 
available  power  in  the  project  area. 

An  exemption,  if  issued,  gives  the 
Exemptee  priority  of  control, 
development,  and  operation  of  the 
project  under  the  terms  of  the  exemption 
from  licensing,  and  protects  the 
Exemptee  from  permit  or  license 
applicants  that  would  seek  to  take  or 
develop  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9. 
B,  C.  and  D3a. 

15  a.  Type  of  Application: 
Preliminary  Permit. 

b.  Project  No:  8165-000. 


c.  Date  Filed:  March  9, 1984. 

d.  Applicant:  Glass  River  Power 
Company. 

e.  Name  of  Project:  Pachaug  River  No. 
1  Project. 

f.  Location:  On  the  Pachaug  River  in 
New  London  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Richard  D.  Ely, 
Glass  River  Power  Company.  P.O.  Box 
474.  Storrs,  Connecticut  06268. 

i.  Comment  Date:  November  5,  1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
5-foot-high,  185-foot-Iong  rack  earth 
filled  Beachdale  Dam  which  will  only  be 
used  to  control  part  of  the  downstream 
flow:  (2)  a  reservior  having  a  surface 
area  of  25  acres,  a  storage  capacity  of  50 
acre-feet,  and  a  normal  water  surface 
elevation  of  265.1  feet  m.s.l.;  (3)  the 
existing  100-foot-long  McGuire  Dam 
varying  in  height  from  3  to  13  feet:  (4]  a 
reservior  having  a  surface  area  of  7 
acres,  a  storage  capacity  of  35  acre-feet 
and  normal  water  surface  elevation  of 
238.5  feet  USGS;  (5)  two  proposed 
concrete  penstocks,  the  lower  one  32 
inches  in  diameter  and  80  feet  long,  the 
upper  one  24  inches  in  diameter  and  25 
feet  long;  (6)  two  proposed 
powerhouses,  the  lower  containing  one 
generating  unit  with  an  installed 
capacity  of  60  kW,  and  the  upper 
containing  one  generating  unit  with  an 
installed  capacity  of  50  kW;  (7)  two 
proposed  tailraces:  (8)  two  new 
transmission  lines;  and  (9)  appurtenant 
facilities.  The  Applicant  estimates  the 
annual  generation  would  be  341  MWh. 
The  Beachdale  Dam  is  owned  by  the 
State  of  Connecticut  and  the  McGuire 
Dam  is  owned  by  Paul  E.  McGuire. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9,  B,  C  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $25,000. 

16a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8166-000. 

c.  Date  Filed:  March  9. 1984. 


d.  Applicant:  Glass  River  Power 
Company. 

e.  Name  of  Project:  Pachuag  River  No. 
2  Project. 

f.  Location:  On  the  Pachuag  River  in 
New  London  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Richard  D.  Ely. 
Glass  River  Power  Company,  P.O.  Box 
474,  Storrs.  Cormecticut  06268. 

i.  Comment  Date:  November  5.  1964. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
7-foot-high,  150-foot-long  earth  filled 
rock  dam;  (2)  an  impoundment  with  a 
surface  area  of  l.S-acres.  a  storage 
capacity  of  1  acre-foot,  and  normal 
water  surface  elevation  of  202  feet 
USGS;  (3)  an  existing  30-fooI-long 
headrace;  (4)  a  proposed  35-foot-long, 
2.5-foot-diameter  fiberglass  reinforced 
PVC  penstock;  (5)  a  proposed 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  40  kW;  (6)  an 
existing  350-foot-long  tailrace;  (7) 
existing  transmission  lines;  and  (8) 
appurtenant  facilities.  The  Applicant 
estimates  the  annual  generation  would 
be  260  MWh.  The  existing  dam  is  owned 
by  Bob  Blanchette  and  the  other  existing 
project  facilities  are  owned  by  Rodney 
Robillard. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B.  C  &  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit;  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibihty  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Apphcant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  Ucense.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $32,000. 

17a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8161-000. 

c.  Date  Filed:  March  19.  1984. 

d.  Applicant;  Harrisonburg 
Associates. 

e.  Name  of  Project:  McGaheysville. 

f.  Location;  South  Fork  of  the 
Shenandoah  River  in  Rockingham 
County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-«25(r). 

h.  Contact  Person;  Mr.  Joel  Kirk 
Rector,  Harrisonburg  Associates,  «CFS 
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Financial  Services,  324  South  State 
Street.  Sah  Lake  City,  Utah  84111. 

i.  Comment  Date:  November  5. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
15-foot-high,  750-foot-long  concrete  dam 
owned  by  the  City  of  Harrisonburg:  (2) 
an  existing  28-acre  reservoir  at  1.000  feet 
M.S.L;  (3)  an  existing  1,000- foot-long. 
200-foot-wide  power  channel;  (4)  two 
existing  15-foot-long,  10-foot-diamefer 
penstocks:  (5]  a  proposed  100-foot  by  50- 
foot  powerhouse  containing  two 
turbine/generator  units,  each  rated  at 
750  kW  for  a  total  installed  capacity  of 
1.5  MW;  (6)  an  existing  10-foot-long,  50- 
foot-wide  tailrace:  (7)  a  proposed  0.25- 
mile-long.  14.4-kV  transmission  line:  and 
(8)  appurtenant  facihties.  The  estimated 
average  annual  energy  would  be  6.300 
MWh. 

k.  Purpose  of  Project:  Project  power 
would  he  sold  to  either  local 
municipalities  or  to  the  local  utility 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7 
A9,  B.  C  »  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction 
Apphcant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
iiitematives.  financial  feasibility, 
enviromnental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $150,000. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8189-000 

c  Date  Filed:  March  21, 1984 

d.  Applicant:  Glass  River  Power 
Company. 

e.  Name  of  Project:  Glasgo  Project 

f.  Location:  On  the  Pachaug  River  in 
New  London  County.  Connecticut. 

g  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Richard  D.  Ely. 
Glass  River  Power  Company.  P.O.  Box 
474.  Storrs.  Connecticut  062R8. 

i  Comment  Date:  November  5, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
200-foot-long.  20-foot  high  rock  faced 
earth  dam;  (2)  a  reservoir  having  a 
surface  area  of  ISO-acres,  a  storage 
capacity  of  165  acre-feet,  and  a  norm.ii 
water  surface  elevation  of  183.8  feet 
USGS:  (3)  an  existing  4-foot-diameter. 
80-foot-long  concrete  penstock;  (4)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 


capacity  of  86  kW;  (5)  an  existing 
transmission  Lne:  and  (6)  appurtenant 
facilities.  The  Applicant  estimates  the 
annual  generation  would  be  410  MWh. 
The  dam  is  owned  by  the  State  of 
Connecticut. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to 
.\ortheast  UtiLties. 

I.  This  notice  also  consists  of  the 
foUovxing  standard  paragraphs:  A5.  A7, 
A9.  B.  C  &  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit;  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
i.ssuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $15,000. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No;  8190-000. 

c.  Date  Filed:  March  21.  1984. 

d.  Applicant  Glass  River  Power 
Company. 

e.  Name  of  Project:  Hopevilie  Project 

f.  Location;  On  the  Pachuag  River  in 
New  London  County,  Connecticut. 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  10  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Richard  D.  Ely. 
Glass  River  Power  Company.  P  O.  Box 
474,  Storrs.  Connecticut  06268. 

i.  Comment  Date;  November  5. 1984. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of;  (1)  An  existing 
13-foot-high.  493-foot-long  rock  filled 
earth  dam;  (2)  reservoir  having  a  surface 
area  of  122-acres,  a  storage  capacity  of 
1.000  acre-feet,  and  normal  water 
surface  elevation  of  146.7  feet  NGVD;  (3) 
an  existing  24-foot-long,  12-foot- 
diameter  steel  penstock;  (4)  a  proposed 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
71  kW;  (5)  existing  12-kV  transmission 
lines;  and  (6)  appurtenant  facilities.  The 
Applicant  estimates  the  annual 
generation  would  be  460  MWh.  The  dam 
IS  owned  by  the  State  of  Connecticut. 

k.  Purpose  of  Project;  All  project 
energy  generated  would  be  sold  to 
Northeast  Utilities. 

1  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7 
A9.  B,  C  &  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 


the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application  v 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $15,000. 

20  a.  Type  of  Application:  Preliminary 
Premit. 

b  Project  No:  8195-000. 

c.  Date  Filed:  March  23. 1984. 

d.  Applicant;  Northampton 
Associates. 

e.  Name  of  Project:  Mill  River. 

f.  Location:  Mill  River  in  Hampshire 
County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Mr.  Joel  Kirk 
Rector.  CFS  Financial  Center.  324  South 
State  Street.  Salt  Lake  City.  Utah  84111. 

i  Comment  Date;  November  5. 1984. 

j.  Description  of  Project;  The 
Applicant  proposes  two  alternative 
developments  utilizing  seven  existing 
gravity/masonry  dams  owned  by  the 
city  of  .Northampton. 

Alternative  A  would  consist  of;  (1) 
The  150-foot-long.  28-foot-high  Chartpak 
Dam;  (2)  the  80-foot-long.  10-foot-high 
East  Button  Shop  Dam;  (3)  the  80-foot- 
long.  10-foot-high  South  Button  Shop 
Dam;  (4)  the  80-foot-long,  20-foot-high 
Cookes  Left  Dam;  (5)  the  30-foot-long.  8- 
foot-high  Cookes  Right  Dam;  (6)  existing 
resen,'oirs  behind  each  dam  of  negligible 
area  and  storage  capacity;  (7)  a 
proposed  2.890-foot-long.  12-foot- 
diameter  penstock;  (8)  a  proposed  50- 
foot  by  75-foot  powerhouse  containing 
one  turbine  generator  with  an  installed 
capacity  of  380  kW  operating  under  a 
head  of  67  feet:  (9]  a  proposed  50-foot- 
long.  10-foot-wide  tailrace;  (10)  a 
proposed  175-foot-long.  13.8-kV 
transmission  line;  and  (11)  appurtenant 
Facilities.  The  estimated  average  annual 
generation  would  be  2.080  MWh. 

Alternative  B  would  consist  of  the 
following  five  hydroelectric 
developments: 

(1)  The  Chartpak  development  would 
consist  of:  (a)  The  150-foot-long.  28-foot- 
high  Chartpak  Dam;  (b)  the  Chartpak 
reservoir  with  negligible  area  and 
storage  capacity;  (c)  a  proposed  intake 
structure;  (d)  a  proposed  25-foot-long, 
10-foot-diameter  penstock;  (e)  a 
proposed  50-foot  by  75-foot  powerhouse 
containing  one  turbine/generating  unit 
with  an  installed  capacity  of  235  kW 
operating  under  a  head  of  26  feet;  (f)  a 
proposed  50-foot-long,  10-foot-wide 
tailrace;  (g)  a  proposed  25-foot-long, 
13.8-kV  transmission  line;  and  (h) 
appurtenant  facilities.  The  estimated 
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average  annual  generation  would  be  850 
MWh. 

(2)  The  Button  Shop  development 
would  consist  of:  (a)  Two  80-foot-long, 
10-fool-high  Button  Shop  Dams:  (b)  the 
Button  Shop  reservoir  with  negligible 
area  and  storage  capacity:  (c)  a 
proposed  intake  structure;  (d)  a 
proposed  200-foot-long,  10-foot-diameter 
penstock:  (e)  a  proposed  50-foot  by  75- 
foot  powerhouse  containing  one 
turbine/generating  unit  with  an  installed 
capacity  of  85  kW  operating  under  a 
head  of  10  feet;  (f)  a  proposed  50-foot- 
long.  10-foot-wide  tailrace:  (g)  a 
proposed  110-foot-long,  13.8-kV 
transmision  line;  and  (h)  appurtenant 
facilities.  The  estimated  average  annual 
generation  would  be  320  MWh, 

(3)  The  Cookes  development  would 
consist  of;  (a)  The  80-foot-long,  20-foot- 
high  Cookes  Left  Dam;  (b)  the  30-foot- 
long,  8-foot-high  Cookes  Right  Dam;  (c) 
the  Cookes  reservoir  with  negligible 
area  and  storage  capacity;  (c)  a 
proposed  intake  structure;  (d)  a 
proposed  50-foot-long,  10-foot-diameter 
penstock;  (e)  a  proposed  50-foot  by  75- 
foot  powerhouse  containing  one 
turbine/generating  unit  with  an  installed 
capacity  of  165  kW  operating  under  a 
head  of  19  feet;  (f)  a  proposed  50-foot- 
long,  10-foot-wide  tailrace;  (g)  a 
proposed  50-foot-long,  13.8-kV 
transmission  line;  and  (h)  appurtenant 
facilities.  The  estimated  average  annual 
generation  would  be  680  MWh. 

(4)  The  Pro  Brush  development  would 
consist  of:  (a)  The  120-foot-long,  15-foot- 
high  Pro  Brush  Dam;  (b)  Pro  Brush 
reser\'oir  with  negligible  area  and 
storage  capacity;  (c)  a  proposed  intake 
structure;  (d)  a  proposed  35-foot-long, 
10-foot-diameter  penstock;  (e)  a 
proposed  50-foot  by  75-foot  powerhouse 
containing  one  turbine/generating  unit 
with  an  installed  capacity  of  200  kW 
operating  urder  a  head  of  22  feet;  (f)  a 
proposed  50-foot-long,  10-foot-wide 
tailrace;  (g)  a  proposed  150-foot-long. 
13.8-kV  transmission  line;  and  (h) 
appurtenant  facilities.  The  estimated 
average  annual  generation  would  be  845 
MWh. 

(5)  The  Smith  College  development 
would  consist  of:  (a)  The  120-foot-long. 
15-foot-high  Smith  College  Dam:  (b)  the 
15-acre  Smith  College  reservoir  with  400 
acre-feet  storage  capacity;  (c)  a 
proposed  intake  structure;  (d)  a 
proposed  35-foot-long.  10-foot-diameter 
penstock;  (e)  a  proposed  50-foot  by  75- 
foot  powerhouse  containing  one 

•turbine /generating  unit  with  an  installed 
capacity  of  120  kW  operating  under  a 
head  of  15  feet:  (f]  a  proposed  50-foot- 
iong,  10-foot-wide  tailrace;  (g)  a 
proposed  600-foot/long.  13.8-kV 
transmission  line;  and  (h)  appurtenant 


facilities.  The  estimated  average  annual 
generation  would  be  570  MWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  either  the  City  of 
Northampton  or  to  the  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  B,  C  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit;  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
ApijJicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $150,000. 

21  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8254-000. 

c.  Date  Filed:  April  20.  1984. 

d.  Applicant:  Burnt  Ranch  Stables. 

e.  Name  of  Project:  Burnt  Ranch 
Stables. 

f.  Location:  On  Hennesey  Creek,  near 
Burnt  Ranch,  in  Trinity  National  Forest 
in  Trinity  County,  California. 

g.  Filed  F*ursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Aran  Collier. 
913  A  Street,  Areata,  California  95521. 

i.  Comment  Date:  October  29, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  3-foot- 
high,  12-foot-long  diversion  dam  on 
Hennesey  Creek  at  elevation  2.000  feet 
msl;  (2)  a  1-foot-diameter.  2.500-foot-long 
diversion  conduit;  (3)  a  10-inch- 
diameter.  650-foot-long  penstock:  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  100  kW  operating  u'lder  a 
head  of  375  feet;  and  [b\  a  3<X)-foot  long, 
12-kV  transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  line.  The  Applicant 
estimates  the  average  annual  energy 
gfineration  at  0.36  million  kWh  to  be 
sold  to  PG&E. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$15,000. 

k  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9.  B,  C.  and  D2. 

22  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No;  8274-001. 


c.  Date  Filed:  June  28. 1984. 

d.  Applicant:  Ameincan  Hydro  Power 
Company. 

e.  Name  of  Project:  Alvin  R.  Bush. 

f.  Location:  Kettle  Creek  in  Clinton 
County.  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Peter  A.  McCrath. 
4026  Chestnut  Street,  Philadephia. 
Pennsylvania  19104. 

i.  Comment  Date:  November  2, 1984. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  Alvin  R. 
Bush  Dam  and  outlet  works  and  would 
consist  of:  (1)  A  new  wood-frame 
powerhouse  with  4  turbine-generator 
units  with  a  total  installed  capacity  of 
975  kW  at  the  downstream  west  side  of 
the  existing  outlet  tunnel;  (2)  an  existing 
single  phase  7.2  kV  and  5-mile-long 
transmission  line  to  be  upgraded  to  3- 
phase  12  kV;  and  (3)  other 
appurtenances.  Applicant  estimates  an 
average  annual  generation  of  3,058,000 
kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Tri-County  Rural 
Electric  Cooperative. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $50,000. 

23  a.  Type  of  Application:  Major 
License  { <  5  MW). 

b.  Project  No:  8278-000 

c.  Date  Filed:  May  1,  1984. 

d.  Applicant:  Crystal  Springs 
Hydroelectric  Company. 

e.  Name  of  Project:  Cedar  Draw 
Creek. 

f.  Location:  On  Cedar  Draw  Creek, 
near  Twin  Falls,  in  Twin  Falls  County, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Steven  Krous. 
Halliwell  Associates,  Inc.,  865 
Waterman  Avenue,  East  Providence, 
Rhode  Island  02914. 

i.  Comment  Date:  November  5, 1984. 


Federal  Register  /  Vol.  49,  No.  179  /  Thursday.  September  13.  1984  /  Notices 


j  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  seven- 
foot-high  concrete  diversion  dam  across 
Cedar  Draw  Creek  at  elevation  3.340 
feet;  (2J  a  concrete  box  intake  with  a 
fish  screen,  movable  boards  for  flow- 
control,  and  a  sonic  metered  outlet  to 
ensure  downstream  minimum  flows:  (3) 
a  small  pond  behind  the  diversion;  (4)  a 
5.750-foot-long.  60-inch-diameter  steel 
penstock;  (5)  a  10-foot-diameter  steel 
surge  tank;  (6)  a  1,350-fool-long,  54-inch 
diameter  penstock;  (7)  an  automatic 
powerhouse  containing  three  generators 
with  a  combined  capacity  of  2.249  kW. 
producing  an  estimated  9.38  GWh  of 
energy  annually;  (8)  a  taiirace  at 
elevation  3.067  feet  discharging  water 
into  Cedar  Draw  Creek;  (9)  a  substation 
with  a  2,500  kVA  transformer:  (10)  a 
0.25-mile-long,  46-kV  transmission  line 
to  a  proposed  Idaho  Power  Company 
line. 

Access  to  project  facilities  will  he 
along  a  proposed  road  parallel  to  the 
penstock  route.  The  estimated  project 
lost  as  of  May  1984.  is  Sl.900.000. 

k.  Purpose  of  Project:  The  Applicant 
proposes  to  market  power  to  Idaho 
Cower  Company 

1  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  AS) 
li.  C.Dl. 

-4  a.  Tvpe  of  Appliration:  Preliminary 
i'jTmit. 

b.  Project  No:  828(MX)0 

c.  Date  Filed;  May  1.  1984. 

d.  Applicant:  F.  Alan  Sever. 

e.  Name  of  Project:  Jeddo  Tunnel. 

f  Location:  On  a  drainage  tunnel  in 
l.u/erne  County,  Pennsylvania. 

.y.  Filed  Pursuant  to:  Federal  Power 
Act.  IGU.S.C.  791(a)-825(r). 

h.  Contact  Person;  F.  Alan  Sever,  51«i 
Sand  Hill  Road.  Montoursville. 
Pennsylvania  17754. 

1  Comment  Date:  November  1,  1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  an  e.xisting 
drainage  tunnel,  constructed  almost  100 
years  ago,  to  generate  power.  The  tunnel 
presently  drains  water  from  anthracite 
coal  deep  mines  which  have  not  been 
operated  in  the  last  20  years.  The 
Applicant  proposed  that  the  project  will 
consist  of:  (1)  Sealing  the  end  of  the 
drainage  tunnel;  (2)  a  proposed  500-foot- 
long.  6-foot-diameter  penstock;  (3)  the 
tunnel  will  be  used  as  a  reservoir,  and  if 
It  were  projected  to  the  surface,  it  would 
have  an  approximate  surface  area  of  8.5 
arces  (the  storage  capacity  is  estimated 
at  125  acre-feet):  (4)  a  proposed 
puuerhouse  with  an  installed  generating 
(.apacity  of  2  MW;  (5)  a  proposed  1,000- 
foot-long,  12.5  kV  transmission  line:  and 
(6)  appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  generation  will  be  17  GWh.  The 


owner  of  the  project  site  and  the  tunnel 
is  The  Jeddo  Tunnel  Company.  The 
Applicant  proposed  to  sell  the  power 
generated  to  the  Pennsylvania  Power 
and  Light  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
histo.-ic,  and  recreational  aspects  of  the 
p.'-oject.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  an  FERC  licen.se. 
.Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
5130,000. 

25  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  .No:  8290-000. 

c.  Date  Filed:  May  7,  1984. 

d.  Applicant:  Valktie  Falls  Hydro 
Company. 

e  Name  of  Project:  Valatie  Falls. 

f  Location:  Kinderhook  Creek  in  the 
Village  of  Valatie,  Columbia  County, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Paul  S.  Eckhoff 
Box  1.58.  Stuwesant  Falls,  .New  York 
12174. 

i  Ciimment  Date:  .November  5.  1984, 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
250-foot-long,  6-foot-high  concrete  dam 
owned  by  the  Village  of  Valatie:  (2)  an 
existing  3-acre  reservoir  at  an  elevation 
of  228.3  feet  m.s.l.;  (3)  existing 
headgates;  (4)  a  proposed  104-foot-long, 
7-foot-diameter  penstock;  (5)  a  proposed 
400-kW  turhiae/generator  unit;  (6J  a 
proposed  20-foot-long  transmission  line: 
and  (7)  appurtenant  facilities.  The 
average  annual  generation  would  be 
1.750  MWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7 
A9.  B,  C  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
.Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 


outcome  of  the  studies,  the  Applicant 

would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $15,000. 

26  a.  Type  of  Application:  PreHminary 
Permit. 

b.  Project  No:  8311-000. 

c.  Date  Filed:  May  16. 1984. 

d.  Applicant:  George  E.  Smith. 

e.  Name  of  Project:  Sugar  River 
Project. 

f  Location;  On  the  Sugar  River,  in  the 
Towns  of  Sunapee  and  Newport. 
Sullivan  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  George  E.  Smith. 
Box  27,  Guild,  New  Hampshire  03754. 

i.  Comment  Date:  November  5,  1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  proposed 
7-fool-high,  100-foot-long  dam:  (2)  a 
reservoir  with  negligible  storage,  a 
surface  area  of  3  acres,  and  a  normal 
water  surface  elevation  of  954.00  m.s.l.; 
(3J  a  proposed  1700-foot-long,  7.5-foot- 
diamcter  steel  penstock;  (4)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
1.000  kW;  (5)  a  proposed  taiirace;  (6)  a 
proposed  transmission  line;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  4,000,000  kWh.  The  land  in 
which  the  proposed  facilities  would  be 
placed  is  owned  by  the  Applicant. 

k.  Purpose  of  Project:  All  project 
power  generated  would  be  utilized  by 
the  Applicant  or  sold  to  a  local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C.  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  p.reliminary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  528,000. 

27  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8325-000. 

c.  Date  Filed;  May  29.  1984. 

d.  Applicant:  Charles  R.  Pepe, 
Associates, 

e.  Name  of  Project:  Riegelsville. 

f.  Location:  On  the  Paulins  Kill  River 
in  Knowlton  Township,  Warren  County, 
New  Jersey. 
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H  Filed  PuE»u€UTt  tn:  Peikral  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Xlktntact  Person:  OvarieH  R.  Pepe, 
12fl  North  Paacaok  Read.  Sprins  Valley. 
New  York  10977. 

i.  Comment  Date:  Nouember  S.  I9B4 

).  Description  of  Project:  The  proposed 
project  would  consist  of:  ^1)  The  existinx 
15-foot-wide  canul  inlet  structure;  (2)  the 
approximately  twenty-five-foot- wide 
and  5000-foot-long  intake  candl;  (3)  the 
existing  powerhouse  to  contain  an 
installed  generating  caps  city  30()  kW, 
and  (4)  appurtenant  facilities.  The 
p-ojpct  would  generate  up  to  l.OOO.OOti 
kVVh  annually. 

k.  Purpose  of  ftoject:  The  Applicant 
proposes  to  sell  the  power  to  and 
directly  connect  with  the  New  )ersy 
Power  and  Light  Company 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7 
A9,  B.  C.  and  02. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction 
Applicant  seeks  issuance  of  h 
prelimineu^  permit  for  a  period  ot  IH 
months  during  which  time  Applicant 
would  investigate  project  design 
iilternatives,  financial  feasibility 
environmental  effects  of  projpci 
construction  and  operation,  and  pro|ei.,i 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license 
.^pp!icant  estimates  that  the  cost  of  thf 
studies  under  permit  would  be  $15,000 

28  a.  Type  of  Application:  Perliminary 
Permit. 

b.  Project  No:  8335-000 

c.  Date  Filed:  June  1.  1984. 

d.  Applicant:  Easton  AssociatcB. 

e.  Name  of  Project:  Cle-Elum 

f.  Location:  At  the  Bureau  -of 
Reclamations  Cle-Elum  Dam  on  the  Cle- 
Elum  River,  near  the  town  of  Easton,  in 
Kittitas  County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825lr). 

h.  Contact  Person.  Joel  Kirk  Rector 
4832  Colony  Circle  Salt  Uke  Citv.  Utah 
84117. 

I.  Comment  Date:  November  5,  1984 
j.  Description  of  Project:  The  proposed 
project  would  utilize  the  Bureau  of 
Reclamation's  Cle-Elum  Dam  and 
Reservoir  and  would  consist  of :  (1)  A 
450-foot-long,  10-foot-diameter  steel 
penstock.  lining  the  existing  outlet 
tunnel:  (2)  a  powerhouse  at  the  tue  of 
the  dam  at  the  end  of  the  outlet  tunnel, 
housing  a  single  generating  unit  with  a 
capacity  of  5,00C  kW  and  an  average 
Hnnual  generation  of  18.4  GWh:  and  (3) 
a  700-foot-long  transmission  line  that 
wduld  connect  to  an  existing  power  line. 


A  prrHmVnaiy  yermtt  i^mes  raoi 

authorise  caafttnotiBa.  Applicant  seeks 
issuaoce  of  a  9)rfliiininaiy  ^emi:  for  a 
term  of  36  months  duzinc  whhdiat  would 
conduct  engineenng  «id«miironmental 
fesaibfUity  studies  and  firepare  «i  ¥ERC 
license  aRphcation«tacoBtaf  filZS.OOO 
.No  new  roada  would  be  constnided 
during  the  ieasibility  study.  Soil  bocings 
would  be  canducted  as  part  of  tiie  site 
investigations. 

k.  Purpose  of  Project:  Ppojeia  power 
would  be  sold  to  Kittitas  Count\  PUD 
«1. 

1.  Thi5  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B.  C,  and  D2. 

29  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  .No;  8367-000 

c.  Date  Filed;  June  15.  1984. 

d.  Applicant:  Spruce  Run  HydroPower 
Associates. 

e.  Name  of  Project;  Spruce  Run 

f.  Location;  On  Black  Brook. 
.Mulhockaway  Creek  and  Spruce  Run  in 
Hunterdon  County.  .New  Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Robert  E.  Hedden. 
410  Seven  Avenue.  Suite  409.  .Annapolis 
MD  21403. 

I  Comment  Date:  November  5.  1984. 

).  Description  of  Project;  The  proposed 
project  would  consist  of:  (1)  The  existing 
93-foot-high.  5.400-foo1-lonii  dam;  (2]  the 
existing  1.290-acre  reservoir  with  a 
storage  capacity  of  33,670  acre-feet  ai 
the  normal  maximum  surface  elevation 
of  273  feet  M.S.L.;  (3|  a  proposed 
powerhouse  to  contain  an  installed 
generating  capacity  of  300  kVV;  and  (4) 
appurtenant  facilities.  The  existing  dam 
is  owned  by  the  New  Ierse\  Water 
Supply  Authority  The  .Applicant 
estimates  the  average  annual  energy 
(generation  will  be  1.30  GWh  The 
proposed  purchaser  of  the  power 
produced  is  Central  •)ersp\'  Power  and 
Light  Company 

k.  Proposed  Scope  of  Studies  under 
Permit;  A  preliminary  permit,  i!  issued 
does  not  authorize  construction.  The 
.■\pplicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  IH 
months  durmg  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental 
historic  and  recreational  aspei  !s  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
appl!i;ation  for  FERC  license  Applicant 
estimates  the  cost  of  the  studies  under 
the  permit  would  be  30.000 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5.  A7. 
A9.  B.  C  and  D2. 

30  a  Type  of  Application:  Preliminary 
Permit. 


b. 'Rrofeot'! 

c.  O^e  Filai:  )une  n.  »M. 

d.  ApfriiauA:  The  Bartoir  Vitti^e 
Electhc  OepartmeRt. 

e.  Name  of  Project:  Ciystal  Lake  Falls 
Project. 

f.  Location:  On  the  Barton  River  and 
Crystal  Lake  in  Orleans  County. 
Vermont. 

g  Filed  Purauant  to:  Federal  Power 
Act  16  U.S.C.  7m(a>-825(r). 

h.  Contact  Person:  Robert  F. 
Desrochers,  Fairbank  Mill  Contracting. 
.North  Danville  Village.  RFD  2.  St. 
Johnsbury.  Vermont  05S1S. 

i  Comment  Date;  November  5.  'ISB*. 

j.  Description  of  Project:  The  proposed 
project  would  conaist  of;  (1)  An  existing 
14-foot-high.  65-foot-long  concrete  dam; 
(2)  a  reservoir  with  a  surface  area  of  712 
acres,  a  storage  capacity  of  712  acre- 
feet,  and  a  normal  water  surface 
elevation  of  946.0  feet  m.s.l.;  (31  e 
proposed  3-foot-diampter.  550-foot-long 
steel  penstock;  (4)  a  proposed 
powerhouse  containing  twogenerahng 
units  ha\Tng  a  total  installed  capacitj'  of 
200  kW;  (41  a  proposed  2S0-foot-long" 
transmission  line;  and  (5)  appurtenant 
fcicilities.  The  Applicant  estimates  the 
averge  annual  generation  woiildbe 
1,000,000  kW'h.  The  existing  project  dam 
is  owned  by  the  State  of  Vermont. 

k.  I*urpose  of  ProjeSct;  .Ml  project 
energy  generated  would  be  used  for 
distribution  by  the  Applicant. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C  &  D2. 

m  Proposed  Scope  and  Cost  of 
Studies  under  Permit;  A  Preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcomr  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  applicant 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $10,000. 

31  a.  Type  of  Application;  Exemption 

b.  Protect  No;  8385-000. 

c.  Date  Filed;  June  22.  1964. 

d.  ."Applicant:  S  D.  W  arren  Company, 
e  Name  of  Project;  Cumberland  Mills 
f  Location;  On  the  Presumpscot  River 

in  Cumberland  County.  .Maine. 

g  Filed  Pursuant  to;  Section  4/OBolihe 
Energy  Security  Act  of  1980,  16U5.C. 
2705  and  2708. 

h  Contact  Person.  .Nicholas  J 
DeBenedictis.  Elsq..  Seruor  Counsel. 
Scott  Paper  Company.  Scott  Plaia  Two 
Philadelphia.  Pennyslvania  19113. 

1  Comment  Date;  October  19.  1984 
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j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
Cumberland  Mills  dam,  comprised  of 
three  segments  (the  140-foot-long,  12- 
foot-high  main  dam  with  the  top 
elevation  of  the  existing  3.4-foot-high 
flashboards  at  41.62  feet  m.s.l/i  the  150- 
foot-long,  20-foot-high  wing  dam  with  a 
crest  elevation  of  43.5  feet  ra.8.1.;  and  the 
120-foot-iong.  'flash board  section", 
composed  of  5.92-foot-high  flashboards 
with  a  crest  elevation  of  41.62  feet 
m.8.1.):  (2)  the  existing  26-acre  reservoir 
with  a  gross  storage  capacity  of  312 
acre-feet;  (3)  a  proposed  powerhouse 
which  will  contain  two  generating  units 
with  a  total  installed  capacity  of  1.8 
MW;  (4)  a  35-foot-long  intake  channel; 
(5)  the  existing  freshet  channel  will  be 
modified;  (6)  the  proposed  200-foot-long. 
12.47-kV  transmission  line;  and  (7) 
appurtenant  facilities. 

The  Applicant  estimates  that  the 
average  annual  energy  generation  will 
be  10.0  GWh. 

k.  Purpose  of  Project:  The  Applicant 
intends  to  either  sell  the  project  energy 
to  Central  Maine  Power  or  to  use  the 
energy  at  its  own  facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9, 
B,  C  &  D3a. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exempfee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

32  a.  Type  of  Applicant:  Preliminary 
Permit. 

b.  Project  No:  8406-^X)0. 

c.  Date  Filed:  July  2,  1984. 

d.  Applicant:  Turlock  Irrigation 
District  and  Modesto  Irrigation  District. 

e.  Name  of  Project:  South  Fork. 

f.  Location:  On  South  and  Middle 
Forks  Tuolumne  River,  near  Groveiand. 
within  the  Stanislaus  National  Forest,  in 
Tuolumne  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Lloyd  Stam, 
P.9.  Box  949,  Turlock,  California  95381. 

i.  Comment  Date:  November  5. 1984. 

j.  Description  of  Project:  The  proposed 
would  consist  of:  (11  170-foof-high,  380- 
foot-long  dam  with  crest  elevation  at 
2580  feet  msl  on  South  Fork  Tuolumne 
River  creating  a  reservoir  by 
impounding  waters  from  South  Fork  and 
Middle  Fork  Tuolumne  River  with  a 
surface  area  of  17  acres  and  a  gross 
storage  capacity  of  700  acre-feet  at 
normal  maximum  water  elevation  of 
2570  feet  msl;  (2)  an  8-foot-diameter, 
5.800-foot-long  power  tunnel:  (3)  a  5- 
foot-diameter,  1,900-foot-long  penstock; 


(4)  a  powerhouse  with  a  total  installed 
capacity  of  21  MW  operating  under  a 
head  of  1.050  feet;  and  (5)  a  1.5-mile- 
long.  13.2-kV  transmission  line  to 
connect  to  an  existing  230-kV  Hetch- 
Hetchy  line.  The  Applicant  estimates  the 
average  annual  energy  generation  at  74 
GWh  to  be  sold  to  the  local  utilities. 

A  prelimary  permit,  if  issued,  does  not 
authorize  construction.  The  Applicant 
seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$1,000,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  and  D2. 

33  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No:  8434-000. 

c.  Date  Filed:  July  13,  1984. 

d.  Applicant:  Los  Angeles  County 
Flood  Control  District  (LACFCD). 

e.  Name  of  Project:  West  Coast  Basin 
Barrier. 

f  Location:  Pressure  Reduction 
Station,  in  the  City  of  El  Segundo.  Los 
Angeles  County.  California. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  16  U.S.C.  823(a). 

h.  Contact  Person:  Mr.  James  L. 
Easton,  Acting  Chief  Engineer.  LACFCD 
P.O.  Box  2418,  Terminal  Annex,  Los 
Angeles,  California  90051.  Mr.  W.  R. 
Peterson,  Parsons,  Brinckerhoff,  Quade, 
and  Douglas.  Inc.,  1510  Arden  Way, 
Suite  301.  Sacramento,  California  95815. 

i.  Comment  Date:  October  22.  1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  single 
Francis  turbine-generator  unit  with  an 
installed  capcity  of  930  kW,  producing 
an  estimated  average  annual  generation 
of  7.74  GWh,  and  located  at  the  West 
Coast  Basin  Service  Connection  No.  28, 
an  underground  pressure  reducing 
station  vault  used  for  the  distribution  of 
potable  water;  (2)  enlargement  of  a  16- 
inch  diameter  pipe  to  24-inch-diameter 
upstream  of  the  turbine  and  to  22-inch- 
diameter  downstream  to  accommodate 
inlet  and  outlet  flow  requirements:  and 
(31  a  20-foot  by  30-foot  switchyard 
substation.  A  250-foot-long  12-kV 
transmission  line  would  connect  the 
project  to  an  existing  Southern 
California  Edison  (SCE)  line.  Project 
power  would  be  sold  to  SCE. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C,  and  D3b. 

34  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8444-000. 

c.  Date  Filed:  July  17, 1984. 

d.  Applicant:  City  of  Vernon. 


e.  Name  of  Project:  Bear  Butte 
Hydroelectric. 

f  Location:  On  Big  Creek  within  the 
Sierra  National  Forest  in  Fresno  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Bruce  V. 
Malkenhorst,  City  Administrator.  City  of 
Vernon,  4305  Santa  Fe  Avenue.  Vernon, 
California  90058. 

i.  Comment  Date:  October  25. 1984. 

j.  Competing  Application:  Project  No. 
7795,  Date  Filed:  November  2. 1983. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
212-foot-high  gravity  type  dam  at 
elevation  8.132  feet,  forming;  (2)  a 
reservoir  with  gross  storage  capacity  of 
12,000  acre-feet;  (3)  a  72-inch-diameter. 
12,500-foot-long  pipeline;  (4)  a  48  to  60- 
inch-diameter,  4,000-foot-long  penstock; 
(5)  a  powerhouse,  to  be  located  on  the 
east  shore  of  Huntington  Lake, 
containing  a  single  generating  unit  with 
a  rated  capacity  of  20,000  kW.  operating 
under  a  head  of  1,182  feet;  and  (6)  a  4V2- 
mile-long,  33-kV  transmission  line 
connecting  the  project  with  the  Southern 
California  Edison  Company's  existing 
Siphon  Substation,  west  of  the  project. 

1.  Purpose  of  Project:  The  project's 
estimated  annual  generation  of  61 
million  kWh  will  be  used  by  the 
Applicant  to  meet  the  power  demands  of 
its  customers  within  the  City  of  Vernon. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  A9. 
B,  C  and  D2. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectirc  Power  Project  under  5MW 
Capacity— Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Any  qualified  small 
hydrolectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
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particular  application.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A2.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  m  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license  or 
conduit  exemption  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  to  be  accepted  ir 
response  to  this  notice. 

A3.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  h 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  apphcation,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectirc  exemption 
application,  or  a  notice  of  intent  .to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interesed  person  to  file  the  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption- 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydorelectric  exemption,  or  preliminary 
permit,  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 


public  notice  of  the  initial  license,  small 
hydroelectric  exemption  or -conduit 
exemption  applicaton.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  te  this  notice. 

A6.  Preliminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project- 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  befoir  30  days  after 
the  specified  comment  date  for  the 
particular  apphcation  (see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary' 
permit  will  not  be  accepted  for  filing 

A  competing  preliminary  permit 
apphcation  must  conform  with  18  CFR 
4.33(a)  and  (d). 

A6.  Preliminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
Itself,  or  a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminan. 
permit  application  no  later  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary'  permit 
application  must  conform  with  18  CFR 
4.33(a)  and(d). 

A7.  Preliminar>'  Permit — Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 


application  with  whioh  the  subject 
lioeiwe  or  condnit  exemption  application 
would  eofspete  tvKictiever  occurs  first 

A  competing  license  application  must 
conform  wift  IB  CFR  4.S3(a)  and  (d), 

AS.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  alreaily 
been  given,  estabhshed  the  due  date  for 
filing  competing  preliminary  permft 
applications  on  notices  of  intent.  Any 
competing  prehminary  permit 
application,  or  notice  of  intent  to  file* 
competing  preliminary  permit 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  preliminary 
permit  applications  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  small  hydroelectric  exemption 
application  allows  an  interested  person 
to  file  the  competing  applicatioD  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

In  addition,  any  qualified  bcense  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  (he 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earhest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33(a)  and  (d). 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant  include  an 
unequivocal  statement  of  intent  to 
submit.  If  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  license,  small 
hydroelectric  exemption,  or  conduit 
exemption  apphcation,  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
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i  equirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211, 
385.214,  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commissions  Rules  may  become  a 
party  to  the  proceeding.  Any  coniments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Senice  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMKNTS", 
•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
•COMPETING  APPUCATION". 
•PROTEST"  OR  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commissions 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Project  Management 
Branch,  Division  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  208  RB  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — Federal. 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act.  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Envirorunental  Policy  Act,  Pub. 
L.  88-29,  and  other  applicable  statutes. 
No  other  formal  requests  for  comments 
will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments— Federa\. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 


application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter,  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildhfe 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 


substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated  September  10.  1984. 
Kenneth  F.  Plumb, 

Secretary. 

|fR  Doc  84-24226  Filed  9-12-«4  8:45  am) 
BILUNC  C00£  6717-01-M 


(Docket  No.  ER84-620-OO0J 

lowa-ll!inois  Gas  and  Electric  Co.; 
Filing 

September  10. 1984. 

The  filing  Company  submits  the 
following; 

Take  notice  that  on  August  24,  1984, 
Iowa-Illinois  Gas  and  Electric  Company 
(Iowa-Illinois)  tendered  for  filing  an 
Interconnection  Agreement  (Agreement) 
with  Iowa  Electric  Light  and  Power 
Company,  Cedar  Rapids,  (Iowa  Electric) 
dated  June  15, 1984,  with  schedules 
reflecting  facilities  and  points  of 
connection,  metering,  facilities  furnished 
one  party  for  the  other  (to  which 
separate  facilities  schedules  may  be 
appended),  and  transmission  service 
schedules  (to  which  separate 
transmission  service  schedules  may  be 
appended. 

Iowa-Illinois  states  the  Agreement  is 
proposed  effective  as  of  its  execution 
date.  Included  as  addenda  to  the 
facilities  service  schedule  are  Facilities 
Schedule  Nos.  1  and  2,  dated  June  15. 
1984,  each  proposed  effective  as  of  that 
date,  perpetuating,  under  current 
circumstances,  certain  existing 
arrangements  and  facilitating  and 
providing  for  certain  additional  facilities 
at  Iowa-Illinois'  Hills  Substation  near 
Hills,  Iowa.  Included  as  an  addendum  to 
the  transmission  service  schedule  is 
Transmission  Service  Schedule  No.  1. 
also  dated  June  15. 1984.  proposed 
effective  the  first  of  the  month  next 
following  the  in-service  condition  of 
related  additional  facihties.  Waiver  of 
the  Commission's  notice  and  filing 
requirements  has  been  requested  by  the 
parties  accordingly. 

Iowa-Illinois  states  that  the 
Agreement  and  its  service  schedules  do 
not  provide  for  power  and  energy 
transactions,  but  that  the  Agreement 
provides  a  useful  vehicle  for  the 
perpetuation  of  facilities  and 
transmission  arrangements  as  may  be 
mutually  agreeable. 
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Iowa-Illinois  states  a  complete  copy  of 
the  filing  has  been  mailed  to  Iowa 
Electric,  the  Iowa  State  Commerce 
Commission,  and  the  Illinois  Commerce 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21.  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanls  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 
Kenneth  F.  Plumb, 
Secrelary. 

|FR  Doc  84-24239  Filed  9-12-84:  B:4S  am| 
BILLING  CODE  6717-01-4M 


(Docket  No.  ER84-627-000] 
iowa  Public  Service  Co.;  FIHng 

September  10,  1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984, 
Iowa  Public  Service  Company  (Iowa) 
tendered  for  filing  an  executed  Limited 
Term  Firm  Service  Interchange 
Agreement  dated  August  3,  1984, 
whereby  Iowa  Public  Service  Company 
will  supply  Union  Electric  with  firm 
electric  capacity,  commencing  July  1, 
1984  and  ending  on  September  1,  1984. 

Iowa  requests  an  effective  date  of  July 
1, 1984,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24,  1984  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-24240  Filed  9-12-84;  8:45  «m| 
BILLING  COOC  6717-41-M 

(Docket  No.  ER84-616-O001 
Mid-Continent  Area  Power  Pooi;  Filing 

September  10.  1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  23, 1984, 
Mid-Continent  Area  Power  Pool  (MAPP) 
tendered  for  filmg  Amendment  No.  17  to 
the  Mid-Continent  Area  Power  Pool 
Agreement.  MAPP  states  that  the 
Amendment  is  the  result  of  activities 
undertaken  by  the  MAPP  Joint  Service 
Schedule  and  Rates  Subcommittee,  the 
MAPP  Engineering  Committee,  the 
MAPP  Operating  Committee  and  the 
MAPP  Management  Committee. 

MAPP  proposes  an  effective  date  of 
November  1,  1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretory. 

|FK  Doc  84-24241  Filed  »-12-e4:  8:45  un| 
BILUNG  CODE  •717-01-M 


[Docket  No.  ERS4-565-00] 

Mississippi  Power  Co.;  Amendment  to 
Filing 

September  10. 1964 

Take  notice  that  on  August  6, 1984, 
Mississippi  Power  Company 
(Mississippi)  tendered  for  filing  an 
amendment  to  the  Interconnection 
Agreement  between  Mississippi  and 
South  Mississippi  Electric  Power 
Association  (SMEPA).  Mississippi  states 
that  the  amendment  provides  for  the 
discontinuance  of  one  of  the  two 
existing  interconnection  points  between 
the  facilities  of  Mississippi  and  SMEPA. 


Continued  existence  and  operation  of 
the  second  point  of  interconnection  is 
unaffected  by  this  amendment. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy^  Regulatory  Commission,  825 
-North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24242  Filed  9-12-84  8:45  ub| 
BILLING  COOC  •717-01-M 


[Docket  No,  ERS4-626-000] 
Otter  Tail  Power  Co.;  Filing 

September  10, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984, 
Otter  Tail  Power  Company  (Otter  Tail) 
tendered  for  filing  Supplement  No.  2  to 
the  Agreement  between  Otter  Tail  and 
East  River  Electric  Power  Cooperative, 
Inc..  Madison  South  Dakota  (East  River). 

Otter  Tail  states  that  Supplement  No. 
2  allows  for  the  addition  of  a 
communication  microwave  tower  at  the 
Blair  Substation  and  also  an  additional 
point  of  delivery  to  serve  the  Dumont 
Substation. 

Otter  Tail  requests  that  the  amended 
agreement  (Supplement  No.  2  to  FERC 
No,  168)  be  permitted  to  be  effective  as 
soon  as  possible. 

Copies  of  the  filing  were  ser\ed  upon 
East  River  Electric  Power  Cooperative, 
Inc..  Traverse  Electric  Cooperative  and 
the  .Minnesota  Public  Utilities 
Commission,  State  of  Minnesota. 

Any  person  desirirrg  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24,  1984,  Protests  will  be  considered  by 
the  Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  partj'  must  file  a  motion  to 
intervene.  Copies  of  this  Rling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F  Ptumb. 

rS  ;)OL   (14-24:43  Kileu  ^12-tt4.  11*5  Btnl 
B4U.IMG  COOE  »717-aVM 


I  Docket  Nos.  TAM-t-«2-«00  and  TASS-t- 
62-0011 

Pacific  Offshore  Pipeline  Co.; 
Proposed  Cnanges  in  FERC  Gas  Tariff 
Pursuant  to  Purchased  Gas  Cost 
Acljustment  Provision 

September  7.  I9e4. 

Take  Notice  that  Pacific  Offshore 
Pipelme  Company  (Pacific  Offshore)  on 
August  31.  19R4.  tendered  fur  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  sheets: 

Second  Revised  Sheet  No.  t 

Pacific  Offshore  states  that  this  tariff 
sheet  is  issued  pursuant  to  Pacific 
Offshore's  Purchase  Gas  Cost 
Adjustment  (PGCA)  Provision  as  set 
forth  m  Section  14  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  The  proposed 
effective  date  of  this  tendered  tariff 
sheet  and  the  rates  thereon  i.s  October  1. 
li)84. 

Pacific  Offshore  also  states  that  the 
above-tendered  tariff  sheet  reflects  a 
proposed  October  1.  1984  Pacific 
Offshore  Rate  Schedule  G-1  commodity 
rate  of  $2,081  per  deca therm,  an  increase 
of  $.146  per  deca  therm  from  the  Si. 935 
per  decatherai  rate  effective  April  1, 
1984.  the  date  of  the  revised  commodity 
rate,  and  that  such  increase  reHects  a 
current  Gas  Cost  Adjustment  and  a 
change  in  the  Surcharge  Adjustment. 

Pacific  Ollshore  states  that  the 
Current  Gas  Cost  Adjustment  is  based 
on  an  annualized  gas  cost  increase  of 
$.343. 587  and  that  the  Surcharge 
Adjustment  is  designed  to  recover  over 
a  six-month  period  beginning  October  1, 
1S84  an  amount  of  $2,930  16.  which  is  the 
amount  of  Pacific  Offshore's 
Unrecovered  Purchased  Gas  account  at 
J.ine  30. 1984.  Due  to  the  absence  of 
actual  historical  data.  Pacific  Offshore 
has  requested  a  waiver  of  the  terms  and 
conditions  of  its  FERC  Gas  Tanff  and 
request  authority  to  use  estimates  of 
annualized  volumes  and  by-product 
revenues  for  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  nied  on  or  before  September 
14,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  CofTimission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Dor  M-.-«244  Filed  9-12-M:  8:«5  ami 
BILLING  COOE  o717-01-«l 


(Docket  No  ER84-€22-0OO] 

Pacific  Power  &  Light  Co^  Filing 

September  10.  1984. 

The  filing  Company  submits  the 
following; 

Take  notioe  that  on  August  27,  1984, 
PacifiCorp,  doing  business  as  Pacific 
Power  &  Light  Company  (Pacific) 
tendered  for  filing  Pacific's  Revised 
Appendix  1  for  the  state  of  Washington. 
The  Revised  Appendix  1  calculates  for 
the  average  system  cost  for  the  state  of 
Washington  applicable  to  the  exchange 
of  power  between  Bonneville  Power 
.AdministratiDn  (Bonneville)  and  Pacific. 

Pacific  requests  an  effective  date  of 
February  22,  1982.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
Bonneville,  the  Washington  Utilities  and 
Transportation  Commission,  and 
Bonneville's  Direct  Service  Industrial 
Customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385,211. 
385.214)  AW  such  motions  or  protests 
should  be  filed  on  or  before  September 
24,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

fFR  Doc  S4-2424S  Filed  9-12-84  8  4.">  am) 
BILUNG  COOE  (TU-OI-M 


[Docket  No.  ID-2 126-0001 
Roland  F.  Hoch;  Appfication 

September  10.  t9ft4. 

Take  notice  that  on  August  30,  1964, 
Roland  F.  Hoch  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Senior  Vice  President  and  General 
Counsel.  Tucson  Electric  Pcrwer 
Company 

(1)  Senior  Vice  President.  General 
Counsel  and  Secretary.  Alamito 
Company 

(2)  Member  of  the  Board  of  Directors, 
Alamito  Company 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pracfice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
27. 1984.  Protects  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

;VR  IK,,    84-:4i51  r.icd  a~\Z-S*  a.45  am| 
BiLl-INO  CODE  8717-01-M 


[Docket  No.  ER84-6 18-0001 

Portland  General  Electric  Co.;  Filing 

Sepleraber  10.  1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  24,  1984, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  its  revised 
Average  Syste.m  Cost  (.ASC)  which 
reflects  PCEs  base  rat-  change  effective 
with  meter  readings  on  and  after  April  1. 
1984.  The  filing  includes  a  revised 
Appendix  1.  Exhibit  C,  to  the  Residential 
Purchase  and  Sale  Agreement  along 
with  the  authorization  for  this  rate 
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change  from  the  Public  Utility 
Commissioner  of  Oregon. 

PGE  states  that  the  filing  shows  PGE's 
base  ASC  as  determined  by  the 
Bonneville  Power  Administration  to  be 
39.02  mills/kWh. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Wa.shington, 
DC.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
Hppropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  tu 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary: 

iVK  Doc  84-442S0  Filed  »-12-M  B^  iiin| 
BItXtNO  CODE  1717-01-11 


I  Docket  No.  EL84-35-000) 

Public  Service  Company  of  New 
Mexico;  Petition  for  Declaratory  Order 

September  10. 1984. 

Take  notice  that  on  August  10.  1984. 
the  Public  Service  Company  of  New- 
Mexico  (PNM)  submitted  for  filing  its 
petition  for  a  declaratory  order  pursuant 
to  Rule  207(a)(2)  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

PNM  requests  that  this  Commission 
issue  a  declaratory  order  to  decide 
v\'hether  its  proposed  method  for 
refunding  to  its  wholesale  customers 
.aionies  received  as  a  result  of  a 
settlement  of  an  antitrust  lawsuit  is  in 
the  pubhc  interest  and  should  be 
approved. 

PNM  proposes  that  the  total  net 
proceeds  of  the  settlement  fund, 
int  hiding  interest  income,  be  refunded 
to  electric  customers  in  the  form  of 
monthly  billing  credits  based  on  future 
usage,  at  a  rate  of  3.5  mills  per  kW  h 
until  the  settlement  funds,  plus  interest 
shall  have  been  paid. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington 
DC.  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 


28,  1964.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  8er\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secrvtary. 

MIXING  CODE  •717-01-« 


(Docket  No.  ER84-62 1-000] 

Public  Service  Company  of  New 
Mexico;  Rling 

September  10.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  24, 1984. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  Service 
Schedule  D  (Block  Energy  Sale)  to  the 
Interconnection  Agreement  (Rate 
Schedule  FERC  No.  37)  between  PNM 
and  Nevada  Power  Company  (NPC). 

PNM  states  that  the  service  to  be 
provided  to  NPC  under  Service  Schedule 
D  is  for  the  sale  of  approximately  15.180 
megawatt  hours  of  interruptible  block 
energy  at  a  rate  of  delivery  of  33 
megawatts  per  hour  The  proposed 
service  commenced  on  July  21, 1984,  and 
terminates  at  midnight  on  September  15, 
1984.  The  rates  are  specifically 
negotiated  rates  based  upon  peak  hour 
deliveries  only,  and  taking  into 
consideration  present  competitive 
market  factors. 

PNM  requests  an  effective  date  of  July 
21,  1984.  and  therefore  requests  waiver 
of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21,  1984.  Protests  will  be  considered  b\ 
the  Commission  in  determining  the 
appropriate  acfion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commisnon  and  are  available 
for  public  inspection. 
Kennstfa  F.  Piunb, 

Secri^ory 

BtLLIWO  CODE  t7T7-01-« 


It)ock»t  No.  Cm»-S02-013] 

Tennesaee  Oat  PtpeNne  Co^  a  Divlaion 
of  Tenneco,  Inc^  Producer-SuppNera 
of  Tenneaaee  Qaa  Plpaina  Company,  a 
Olviaion  of  Tenneco,  Inc^  Petition  To 
Amend 

September  10,  1984. 

Take  notice  that  on  September  4, 1984 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc  (Petitioner), 
P.O.  Box  2511,  Houston,  Texas  77001.  on 
its  own  behalf  and  on  behalf  of 
producer-suppliers  currently  selling  gas 
to  Petitioner  filed  in  Docket  No.  CP83- 
502-013  a  petition  to  amend  the  order 
issued  December  20.  1983  in  Docket  .No. 
CP83-502-000  pursuant  to  section  7(b) 
and  7(c)  of  the  Natural  Gas  Act  so  as  to 
extend  to  December  31  1965,  the  term  of 
the  certificate  and  abandonment 
authorizations  and  to  modify  the  terms 
and  conditions  of  the  extended 
authorizations,  a!!  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection 

Petitioner  states  that  on  September  8. 
»983,  Petitioner  filed  an  application 
pursuant  to  section  7[h)  and  7(c)  of  the 
Natural  Gas  .'Kct  on  its  own  behalf  and 
on  behalf  of  its  producer-suppliers  and 
third-party  transporters  for  certificate 
and  abandonment  authorizations 
necessary  to  implement  its  Tempurarv 
Special  Marketing  Program  {TE.MPRC)) 
under  which  Petitioner  acts  as  agent  to 
arrange  short-term  spot  market 
purchases  and  sales  of  natural  >jas 
supplies  which  are  released  fiom 
Petitioner's  system  supply  in  exchange 
for  the  producer's  agreement  to  grant 
Petitioner  take-or-pay  relief.  It  is  said 
further  that  Petitioner  and  other 
interstate,  intrastate  and  Hinshaw 
pipelines  provide  the  necessary 
transportation  services 

Petitioner  states  that  pursuant  to 
orders  issued  December  20,  1983,  March 
23,  1984.  July  3, 1964.  and  August  21. 
1984.  it  is  now  ready  to  commence 
implementation  of  the  program  effective 
September  1. 1984.  and  that  the 
authonzation  issued  by  the  Commission 
expires  on  October  31,  1984,  Petitioner 
states  further  that  absent  the  extension 
requested  herein.  Petitioner  would  have 
only  two  months  in  which  to  operate 
under  the  program 
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It  is  asserted  that  there  are  substantial 
benefits  to  be  gained  from  the 
implementation  of  special  marketing 
programs  by  interstate  pipelines  and 
producers.  Petitioner  contends  that 
these  substantial  benefits  include  (1) 
lower  cost  gas  s  ;pplies  to  consumers 
increased  sales  by  producers,  and  (3) 
take-or-pay  relief  for  interstate  pipelines 
and  their  customers.  It  is  said  thai  two 
months  is  an  insufficient  period  of  time 
in  which  to  realize  the  benefits  of  a 
special  marketing  program.  It  is  said 
further  that  under  its  current 
authorization,  Petitioner  would  have 
insufficient  time  to  "gear  up"  TEMPRO 
to  the  point  at  which  it  could  begin  to 
realize  substantial  benefits  from  the 
implementation  of  the  program. 
Petitioner,  therefore,  requests  that  the 
TEMPRO  authorization  be  extended  to 
December  31. 1985,  so  that  Petitioner,  its 
customers  and  its  producers  may  realize 
the  benefits  which  are  available  from 
special  marketing  programs. 

Petitioner  states  that  although 
extension  of  the  TEMPRO  program  as 
currently  authorized  would  serve  the 
public  interest.  Petitioner  requests  that 
the  Commission  modify  the  TEMPRO 
authorization  as  follows. 

A.  Reporting  Requirements — 
Petitioner  asserts  that  as  with  other 
companies  implementing  special 
marketing  programs,  actual  data  for  the 
preceding  month's  transactions  under 
TEMPRO  would  not  be  avdilable  to 
Petitioner  by  the  15th  day  of  the 
following  month.  Petitioner,  therefore, 
requests  that  its  program  receive  the 
same  treatment  as  other  special 
marketing  programs  and  that  its 
authorization  be  amended  to  permit  the 
filing  of  estimated  data  by  the  15th  day 
of  the  month  for  the  preceding  month's 
activities  and  actual  data  by  the  15th 
day  of  the  month  following  the  month  in 
which  the  estimated  data  are  filed. 
Absent  this  modification,  it  is  said. 
Petitioner  may  not  be  able  to  comply 
with  the  reporting  requirements  of  its 
authorization. 

Petitioner  believes  that  the  reporting 
requirements  for  TEMPRO  should  be  no 
more  onerous  than  the  reporting 
requirements  applicable  to  other  special 
marketing  programs  and  that  it  would 
not  impair  the  Commission's  ability  to 
monitor  TEMPRO  transactions. 
Petitioner  accordingly  requests  that  the 
TEMPRO  reporting  requirements  be 
amended. 

B.  Transportation  Rate — It  is  said  that 
the  TEMPRO  order  require  Petitioner  to 
charge  its  Rate  Schedule  IT  or  ITEU 
rates,  which  are  fully  allocated-cost 
rates,  for  TEMPRO  transportation 
services.  It  is  said  further  that  these 
rates  (including  Gas  Research  Institute 


[GRI)  surcharges)  range  from  8.27«  to 
65.66<  per  Mcf  as  follows: 


Mies 

Cents 

Olo  150 ...„ _ „...      _ 

151  to  4S0 

8  27 
16  39 

451  to  750  ,   

31  90 

751  to  1.050 „ „.._ ;.... 

45  40 

1.051  to  1,350 i 

58  91 

Over  to  1  350 » „„ __ _ 

Petitioner  states  that  when  fuel  charges 
are  added  to  these  rates.  TEMPRO 
customers  could  be  required  to  pay  in 
excess  of  90C  per  Mcf  for  transportation 
of  TEMPRO  gas.  Petitioner  states  further 
that  these  transportation  add-one  would 
require  such  a  low  wellhead  price  to  the 
producers  in  order  for  the  gas  to  be 
marketable  that  it  jeopardizes  the 
success  of  the  program. 

In  the  interests  of  promoting  the 
success  of  the  program,  Petitioner 
requests  that  the  Commission  reconsider 
its  decision  lo  require  Petitioner  to 
charge  a  fully-allocated  cost 
transportation  rate  under  TEMPRO. 
Petitioner  requests  that  its  TEMPRO 
authorization  be  amended  to  permit 
Petitioner  to  charge  its  originally 
proposed  TEMPRO  transportation  rate 
of  25c  per  Mcf  plus  fuel  and  GRI 
surcharges.  Petitioner  believes  that  this 
25(  rate  is  vi»al  to  the  success  of  the 
TFIMPRO  program. 

it  is  said  that  TEMPRO  transactions 
would  reduce  Petitioner's  take-or-pay 
exposure  and  would  result  in  lower 
costs  to  all  of  Petitioner's  customers  by 
virtue  of  transportation  revenue  credits 
to  Account  No.  191.  It  is  said  further  that 
in  addition,  some  customers  may  receive 
more  benefits  from  TEMPRO  than 
others,  but  all  customers  would  benefit 
from  the  program  through  take-or-pay 
relief  and  transportation  revenue 
credits.  Petitioner  states  further  that  its 
purchased  gas  costs  can  only  go  down 
as  a  result  of  TEMPRO  because  the 
weighted  average  cost  of  the  gas 
released  for  sale  under  TEMPRO  must 
be  greater  than  Petitioner's  weighted 
average  cost  of  gas.  Petitioner  contends 
that  it  would  thus  be  unduly 
discriminatory  to  deny  Petitioner  the 
opportunity  to  use  a  discounted 
transportation  rate  to  achieve  the  same 
benefits  for  which  others  have  been 
permitted  to  use  discounted  rates. 

It  is  stated  that  the  Commission  has 
insisted  on  fully-allocated  cost 
transportation  rates  under  TEMPRO  in 
order  "to  prevent  any  possible 
subsidization  of  TEMPRO  transportation 
services  by  noneligible  customers  who 
would  not  utilize  and  who  under  no 
circumstances  should  be  required  to 
subsidize  such  services."  However, 
Petitioner  does  not  believe  that  the 


proposed  25<  rate  would  result  in 
subsidization  of  TEMPRO  transportation 
services  by  non-eligible  customers. 
Petitioner  states  that,  as  previously 
noted,  there  would  be  significant  cost 
benefits  to  the  entire  system  as  a  result 
of  the  TEMPRO  transaction  which 
would  not  be  reaHzed  if  the 
transportation  rates  were  set 
unrealistically  high. 

Petitioner  states  that  the  IT 
transportation  rates  are  too  high  to 
ensure  the  success  of  the  program. 
Petitioner,  it  is  said,  has  lost  a 
substantial  share  of  its  historical 
markets  to  competing  pipelines  in  the 
Chicago  market  area  and  would  like  to 
regain  a  portion  of  those  markets 
through  TEMPRO  transactions.  It  is  said 
that  in  order  to  transport  TEMPRO  gas 
produced  in  the  Gulf  Coast  area  to 
Chicago,  Petitioner  would  be  required  to 
charge  an  IT  transportation  rate  of 
45.40<  per  Mcf  It  is  said  further  that  this 
compares  with  Petitioner's  current 
commodity  charge  of  19«  to  Midwestern 
Gas  Transmission  Company 
(.Midwestern)  for  resales  in  the  Chicago 
area.  Petitioner  states  that  any  marginal 
market  served  directly  or  indirectly  by 
Midwestern  that  is  not  currently 
purchasing  gas  from  Midwestern  is  not 
likely  to  purchase  TEMPRO  gas  at  an 
even  higher  total  cost.  TEMPRO,  it  is 
said,  has  little  chance  of  success  in 
regaining  the  markets  Petitioner  has  lost 
in  the  Chicago  area. 

For  these  reasons.  Petitioner  urges  the 
Commission  to  depart  from  its  decision 
to  require  fully-allocated  cost 
transportation  rates  under  TEMPRO.  To 
ensure  the  success  of  TEMPRO. 
Petitioner  renews  its  request  that  the 
Commission  permit  it  to  charge  a 
transportation  rate  of  25(  per  Mcf  plus 
fuel  and  GRI  surcharges. 

C.  Undedicated  Gas  Reserves — It  is 
said  that  ordering  Paragraph  (I)  of  the 
December  20, 1983,  order  prohibits  the 
sale  of  gas  under  TEMPRO  from 
reser\'es  not  contractually  committed  to 
Petitioner  on  or  before  December  20, 
1983.  This  prohibition,  if  is  said,  is 
designed  to  ensure  that  Petitioner  and 
its  customers  would  receive  some  take- 
or-pay  relief  from  each  TEMPRO 
transaction.  However,  Petitioner 
believes  that  both  its  producers  and  its 
customers  would  benefit  from  the 
inclusion  in  TEMPRO  of  gas  from 
reserves  that  are  contractually 
committed  to  Petitioner  after  Decem'ber 
20. 1983.  It  is  said  that  in  this  way. 
Petitioner  would  be  able  to  negotiate  for 
dedications  of  gas  reserves  now,  but 
delay  takes  until  a  future  date  by 
attempting  to  market  through  TEMPRO 
any  deliverability  that  becomes 
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available  from  the  reserves  between 
now  and  the  future  date  when  Petitioner 
commences  takes.  TEMPRO.  it  is  said, 
would  be  used  in  conjunction  with  any 
other  available  short-term  markets  for 
the  gas,  so  that  the  producer  would  not 
be  harmed  by  its  agreement  to  dedicate 
the  reserves  to  Petitioner  now  with  no 
obligation  for  immediate  takes  by 
Petitioner.  It  is  further  said  that  due  to 
the  substantial  benefits  of  being  able  to 
obtain  present  commitments  of  reser\'es 
with  no  present  obligation  to  take 
available  deliverability,  Petitioner 
requests  thai  Ordering  Paragraph  (1)  of 
the  December  20, 1983,  order  be  deleted 
so  that  TEMPRO  may  become  a  tool  for 
short-term  marketmg  of  newly  dedicated 
rese-i-ves. 

D.  Transportation  Inibalunces—M  is 
alleged  that  imbalances  can  arise  under 
the  TEMPRO  transportation  agreements 
because  the  volumes  the  producer 
delivers  into  the  transporters  system  on 
any  give  day  for  delivery  to  the 
TEMPRO  purchaser  may  be  either 
greater  or  less  than  the  volumes  the 
TEMPRO  purchaser  requests  the 
transporter  to  redeliver  for  the 
purchaser's  account  on  that  day  It  is 
alleged  further  that  there  is  thus  the 
possibility  of  the  program's  expiring 
befo.'-e  the  transporter  has  redelivered  to 
the  purchaser  all  gas  delivered  into  its 
system  by  the  producer  for  the  account 
of  the  TEMPRO  purchaser  or  has 
received  from  the  producer  ail  gas  which 
the  transporter  has  redelivered  upon 
request  to  the  TEMPRO  purchaser. 

Petitioner  states  that,  to  avoid  a 
siUiation  in  which  the  transporter  is  left 
with  no  authorization  to  redeliver  to  the 
purchaser  the  TEMPRO  gas  which  has 
been  delivered  into  its  system  by  the 
producer.  Petitioner  requests  the 
Commission  amend  the  TEMPRO 
authorization  to  extend  for  a  period  of 
180  days  after  the  expiration  of  the 
authorized  term  solely  for  the  purpose  of 
eliminating  any  outstanding  imbalances 
in  deliveries.  It  is  said  that  a  period  of 
180  days  is  necessary  because 
approximately  90  days  would  be 
required  to  obtain  actual  data  from 
which  to  determine  the  amount  of 
imbalance  in  deliveries  and  an 
additional  90  days  of  operations  will  be 
required  to  clear  the  imbalance  It  is 
further  said  that  this  extension  for 
elimination  of  imbalances  is  necessary 
whether  or  not  the  Commission  extends 
the  primary  term  of  TEMPRO  tn 
December  31. 1985. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Sept.  24. 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 


Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wiil  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
p-f-oceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  teh 
Commission's  Rules. 
Kenneth  F,  Plumb, 
Secretary 

|FR  Doc.  64-24252  Filed  B-12-M:  Bt45  am) 
BILUNO  CODE  6717-01-11 


(Docket  No.  EL84-36-000! 

Texas-New  Mexico  Power  Company  v. 
Public  Service  Company  of  New 
Mexico;  Comptatnt,  Petition  for  Order 
and  Request  to  Institute  Expedited 
Proceeding  and  to  Consolidate 

S<'tMembf'r  10.  1984 

lake  notice  that  on  August  16. 1984. 
lexas-.N'ew  Mexico  Power  Company 
|T\P)  submitted  for  filing  its  complaint, 
petition  for  an  order  and  request  to 
institute  an  expedited  proceeding  and  to 
consolidate  proceedings. 

T\P  requests  that  this  Commission 
issue  an  order  requiring  F*ublic  Service 
Company  of  New  Mexico  to  file  a  plan 
that  would  refund  imm.ediately  monies 
received  from  the  past  four  settlements 
and  would  propose  a  refund  for  monies 
yet  to  be  received  from  these 
settlements 

TNP  further  requests  that  this 
Commission  enter  upon  an  expedited 
hearing  to  determine  the  appropriate 
basis  for  calculating  all  refund  monies 
and  method  of  payment  to  TNP  as  well 
as  consolidate  these  proceedings  with 
Docket  \08  EL84-32-000  and  EL84-35- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
interyenp  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  10, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
With  the  Commission  and  are  available 
for  public  inspection. 
Kennetb  F,  Plumb. 
Secrelar\- 

W  IV-t    M-242S-  .Pilfd  »-i:-M   B4."^  ami 
BILLtNO  OOOC  (Tir-VI-M 


I  Docket  No.  ID-212S-0001 
Theodore  W.  Wetp;  Application 

September  10  1964 

Take  notice  that  on  August  30.  lSi84, 
Theodore  W.  Welp  filed  an  application 
pursuant  to  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

(1)  President.  Chief,  Executive  Officer. 
Tucson  Electric  Power  Company. 

(2)  Member  of  Board  of  Directors. 
Tucson  Electric  Power  Company. 

[\]  Chairman.  Chief  Executive  Officer. 
.Xiamito  Company 

(2)  -Member  of  Board  of  Directors. 
.Mamito  Company 

Any  pe.^so^  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  .'Ml  such  motions  or  protests 
should  be  filed  on  or  before  September 
2".  1984.  Protests  will  be  considered  b\ 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 
Kenneth  F.  Plumb, 
Secretary 

|FR  Hot  i«-24:m  f\iKi  »-12-«4.  »4S  Bm| 
BtLLMQ  COOf  •717-ei-M 


Western  Area  Power  Administration 

Fioodplain/ Wetlands  Involvement 
Determination  for  the  Archer-Stegail 
1 1 5-KV  Transmission  Line  In  Laramie 
and  Goshen  Counties,  Wyoming,  and 
Scotts  Bluff  County,  NE 

AQENCV:  Western  .Area  Power 
.-Xdmmistration.  DOE. 
ACTION:  Floodplain/wetlands 
involvement  and  opportunity  for 
comment. 

summary:  Western  Area  Power 
.Administration  (Western)  proposes  to 
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remove  the  existing  87-miie-long  Archer- 
Gering  115-kV  transmission  line  and 
construct  a  new  70-mile-iong  115-KV 
line  from  Archer  Substation  to  Stegall 
Substation.  The  70  miles  of  line  would 
include  new  construction  on  55  miles  of 
the  Archer-Gering  right-of-way  and 
paralleling  an  existing  line  from  Archer 
to  Stegall  for  15  miles.  Existing  H-frame 
wood  structures  would  be  replaced.  The 
existing  conductor  would  be  replaced 
with  a  larger  conductor. 

This  action  is  proposed  because  the 
existing  line  has  reached  the  end  of  its 
useful  life  due  to  its  deteriorated 
condition.  The  line  cannot  be  safely 
maintained  in  a  reliable  manner. 
Replacing  the  existing  line  will  reduce 
the  number  of  outages  caused  by 
structure  failure  and  eliminate  hazards 
to  maintenance  crews  and  the  general 
public.  Annual  maintenance  costs  will 
be  reduced.  Replacement  of  the 
conductor  will  increase  capacity  to 
transmit  power  to  future  loads  and 
reduce  power  losses. 

Pursuant  to  the  Department  of 
Energy's  "Comphance  with  Floodplain- 
Wetlands  Environmental  Review 
Requirements"  (10  CFR  Part  1022). 

Western  has  determined  that  this 
project  would  Involve  activities  within  a 
floodplain/wetland  area.  Western  will 
prepare  a  floodplain  assessment  as  part 
of  its  environmental  assessment. 

The  line  crosses  the  following 
floodplains  in  Laramie  County, 
Wyoming:  Ninemile  Draw  and 
Lodgepole  Creek  (T  15  N.,  R.  65  W.),  an 
unnamed  draw  and  Antelope  Draw  (T 
16  N.,  R.  65  W.),  Chivington  Draw  (T  16 
N.,  R.  64  W.),  an  unnamed  draw.  Bull 
Springs  Creek  (T  17  No,  R.  63  W.),  and 
Bull  Springs  Creek  (T  17  N..  R.  62  W.).  In 
Goshen  County,  Wyoming,  the  following 
floodplains  would  be  involved:  Fourmile 
Draw  and  Horse  Creek  (T  19  N.,  R.  61 
W.).  Lodgepole  Creek,  Antelope  Draw, 
and  Fourmile  Draw  also  have  riparian 
vegetation  associated  with  them. 

Activities  in  the  floodplain/wetiands 
areas  include  the  possible  placement  of 
transmission  line  structures  and 
vehicular  traffic  during  construction. 

Maps  and  further  information  are 
available  from  Western  at  the  addresses 
provided  below.  Public  comments  or 
suggestions  on  Western's  project 
activities  in  the  floodplain/wetiands 
areas  are  invited. 

DATE:  Comments  are  due  15  business 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Comments:  Send  written  comments  or 
suggestions  to:  WilUam  Melander, 
Environmental  Specialist.  Loveland-Fort 
Collins  Area  Office,  Western  area 
Power  Administration,  Department  of 


Energy,  P.O.  Box  3700.  Loveland,  CO 
80539  (303)  224-7231  or  FTS  330-7231. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  W.  Frey,  Director  of  Environmental 
Affairs,  Western  Area  Power 
Administration,  Department  of  Energy. 
P.O.  Box  3402.  Golden,  CO  80401,  (303) 
231-1527  or  FTS  327-1527. 

Issued  at  Golden.  Colorado.  August  31, 
1984 

Robert  L.  McPhail, 

Administrator 

iKR  Doc  S4-24178  Filed  9-12-S4;8;««m| 
BILUNO  COOC  MS(M)1-M 


ENVIRONMENTAL  PROTECTION 


AGENCY 


I 


(OPTS-51530  FRL-2645-5] 

Certain  Chemicals;  Premanufacture 
Notices 


Correction  | 


In  FR  Doc.  84-20422  beginning  on  page 
31136  in  the  issue  of  Friday,  August  3, 
1984,  make  the  following  correction  in 
the  middle  column  on  page  31137: 

1.  Under  the  heading  PMN  84-988,  in 
the  second  line  of  the  second  paragraph, 
">"  should  read  "-". 

2.  Under  the  heading  PMN  84-990.  in 
the  fifth  line  of  the  second  paragraph, 
"(5-1)"  should  read  (5-)". 

3.  Under  the  heading  PMN  84-991.  the 
first  word  in  the  first  paragraph  reading 
"Importer"  should  read  "Manufacturer". 

BILUNO  CODE  IMS-OI-M 


IFRL-2669-7] 

Establishment  of  the  Pesticide 
Emergency  Exemption  Negotiated 
Rulemaking  Committee 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  we  are  giving  notice  of  the 
establishment  of  an  Advisory 
Committee  To  Negotiate  Pesticide 
Emergency  Exemptions.  We  have 
determined  that  this  is  in  the  public 
interest,  and  will  assist  the  Agency  in 
performing  its  duties  under  section  18  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended. 

Copies  of  the  Committee  charter  will 
be  filed  with  appropriate  committees  of 
the  Congress  and  the  Library  of 
Congress. 

The  Committee's  initial  meeting  will 
be  held  on  September  28, 1984  in  the 
offices  of  the  National  Institute  for 
Dispute  Resolution,  Suite  600, 1901  "L" 
Street  NW.,  Washington.  D.C.  The 
meeting  will  start  at  9:00  a.m.  and  is 
scheduled  to  end  no  later  than  3:30  p.m. 
If  interested  in  attending  or  receiving 


more  information,  please  contact  Chris 
Kirtz  at  (202)  382-7565. 

Dated:  September  8, 1984. 
Milton  Russell, 

Assistant  Administrator  for  Policy,  Planning 
and  Evaluation. 

|FR  Doc  84-24195  Filed  9-12-84  8:45  am| 
BILLINO  CODE  S5S0-6O-M 


lFRL-2669-2] 

Protest  Appeals  of  Grantee 
Procurement  Actions  Under  Grants  for 
Construction  of  Publicly  Owned 
Treatment  Worlcs;  Subject  Index  Ust 
of  Regional  Administrator  Protest 
Appeal  Determinations  Issued  During 
1981  and  1982 

This  notice  publishes  the  subject 
index  list  of  bid  protest  appeal  decisions 
issued  by  EPA  Regional  Administrators 
during  1981  and  1982.  These 
determinations  were  made  pursuant  to 
the  EPA  protest  procedures  set  forth  at 
40  CFR  35.939. 

This  is  the  fifth  EPA  subject  index  and 
lists  only  the  decisions  for  the  two  years 
stated.  The  first  index,  Hsting  Regional 
Administrator  protest  appeal 
determinations  issued  during  the  period 
1974  through  1977,  was  published  at  43 
FR  29086-29095  (July  5. 1978).  This  was 
supplemented  by  the  index  of  1978 
determinations  published  at  44  FR 
25812-25818  (May  2, 1979),  the  index  of 
1979  determinations  published  at  45  FR 
58770-58774  (September  4, 1980),  and  the 
index  of  1980  determinations  published 
at  46  FR  30476-30480  (June  8, 1981). 

There  were  107  appeal  determinations 
issued  in  1981  and  72  issued  in  1982.  The 
determinations  are  cited  informally  with 
the  names  of  the  assistance  recipients 
and  protestors  shortened  and 
abbreviated  for  administrative 
convenience.  Each  entry  begins  by 
identifying  the  year  the  appeal  was 
decided  and  the  sequential 
determination  number  for  that  year.  This 
number  is  not  part  of  the  preferred 
citation  which  should  state  the 
following:  Grantee,  State,  [EPA  Region 
,  date  of  determination)  [Protest  of 


Copies  of  specific  protest  appeal 
determinations  may  be  examined  at  or 
obtained  from  the  EPA  Offices  of 
Regional  Counsel  or  from  the  EPA 
headquarters  office  identified  below. 

Interested  parties  are  invited  to 
submit  comments  concerning 
recommended  improvements  or 
corrections  to  the  subject  index  list  to 
Allan  E.  Brown.  Assistant  General 
Counsel,  Grants  (LE-132-G),  Office  of 
General  Counsel,  United  States 
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Environmental  Protection  Agency, 

Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Kent  Holland  Jr.,  Esquire;  Grants, 
Contracts,  and  General  Law  Division 
(LE-132-G),  Office  of  General  Counsel, 
United  States  Environmental  Protection 
Agency,  Washington,  D.C.  20460:  (202) 
382-5313. 

Dated:  August  31.  1984. 
A.  lames  Barnes, 

Genrral  Counsel  (LE-1301. 

Ambiguity 

81:03     Pierce  County,  WA  (X,  1-14- 
81)  (Frank  Coluccio  Const.)  (MBE 
requirements). 

81:20    Tupelo,  MS  (IV,  4-7-81)  (Jesco. 
Inc.)  (equipment  listing  requirement). 

81:22     Corvallis,  OR  (X,  4-10-81) 
(Environmental  Pollution  Control,  Inc.) 
(reject  all  bids  and  readvertise). 

81:30     Portage,  IN  (V,  4-28-81) 
(Associated  Mechanical  Services)  (MBE 
requirements). 

81:50    Kalida,  OH  (V,  7-2-81) 
(Sherburn  Co.)  (alternate  pipe  materials 
not  prejudicial). 

81:51     Lynchberg,  OH  (V,  7-21-81) 
(Dow  Construction  Corp.)  (bid  clarified 
after  opening). 

81:73     Valparaiso,  IN  (V,  8-2&-81)  (H. 
DeWulf  Mechanical  Contractor)  (MBE 
requirements). 

81:76     Chicago  MSD,  IL  (V,  10-27-ai) 
(S.A.  Healy)  (MBE  requirements). 

81:82    Batesville,  IN  (V,  10-7-81) 
(Bowen  Engineering)  (MBE 
requirements). 

81:90    Chicago  MSD,  IL  (V,  10-27-81) 
(S.A.  Healy,  et  al.)  (MBE  requirements) 
(reconsideration  see  81:76). 

81 :97     Elmhurst,  IL  (V,  1 1-12-81 ) 
(Miller-Davis)  (MBE  requirements). 

82:15     Philadelphia,  PA  (III,  3-16-82) 
(Williard,  Inc.)  (prejudice  to  bidders 
justifies  rejection  of  all  bids). 

A/E  Procurement 

81:17  McHenry  County,  IL  (V,  3-16-81) 
(Pio  Lombardo  &  Assoc.)  (evaluation 
criteria). 

81:39     Guam  PUA  (IX,  5-29-81)  (John 
Carollo  Engineers — George  Chen  A 
Sons)  (failure  to  list  evaluation  criteria 
and  procedures). 

Award — Prime  Contract 

81:63     Honolulu,  HI  (IX,  8-12-81) 
(Nichols  Engineering  &  Research) 
(equipment  procurement  by  subcontract 
instead  of  separate  direct  prime 
contracts). 

82:14     Atlanta,  GA  (IV,  3-15-62) 
(Ruby-Collins  and  John  D.  Stephens)  (no 
award  to  reconstituted  joint  venture 
with  sub-entities  different  from  bidder). 


Bid  Evaluation 

81:31     Gildford  County,  MI  (VIII,  4- 
28-81)  (Baltrusch  Const.)  (separate  bid 
schedules  erroneously  combined  to 
determine  low  bidder). 

82:66     Smyrna,  TN  (IV,  11-29-82) 
(Charles  Finch  Co.  and  Waterman 
Industries)  (bid  rejection  must  be  based 
on  performance  not  just  physical 
differences). 

82:67     Cullman,  AL  (IV,  11-30-82) 
(Cal  Corp.:  Encore  Corp.;  and  Drew  Snd 
Assoc.)  ("performance"  refers  to 
minimum  needs,  not  best  facilities  but 
adequate  ones). 

Bid  Shopping 

81:20     Tupelo.  MS  (IV,  4-7-81)  (Jesco. 
Inc.)  (ambiguous  equipment  listing 
requirement). 

82:02     Rush-Rvan  Sewer  Authority, 
PA  (III,  1-22-62)  (R&M  Assoc.)  (listing 
prequalified  subcontractcjrs  was  not  to 
prevent  bid  shopping)  (reversed  81:83). 

82:16    Ottawa  County,  OH  (V,  3-16- 
82)  (Munitech)  (substantial  deviation). 

82:21     Fallbrook  Sanitary  District,  CA 
(IX.  4-6-82)  (Metro-Young/Lopez  Const.. 
A  Joint  Venture)  (controlling  state 
statute). 

82:23     Passaic  Valley,  NJ  (II,  4-20-82) 
(Rochester  Pump  and  Machine.  Inc.)  (not 
limited  by  EPA). 

Bids 

Alternate 

82:59     Rochester  Pure  Waters  District, 
NY  (II,  11-3-82)  (Schiavone  Const./ 
Cotton  Dean  Underground  Excavation 
Co.,  Joint  Venture)  (award  to  low  bidder 
on  highest  cost  alternate). 

Extension  of  Bids 

81:32    Black  Diamond,  WA  (X,  4-21- 
81)  (Bowen  Const.)  (bidder  intent  to  hold 
bid  open  although  not  formally 
extended). 

Qualified 

81:22    Corvallis,  OR  (X.  4-10-81) 
(Environmental  Pollution  Control.  Inc.) 
(bid  reserved  right  to  substitute 
equipment). 

Unbalanced 

81:53     Timmonsville.  SC  (IV,  7-17-61) 
(Quality  Sanitary  Services)  (not 
automatically  nonresponsive — depends 
whether  award  will  result  in  lowest 
cost). 

Bidders 

82:14     Atlanta,  GA  (TV.  3-1S-82) 
(Ruby-Collins  and  John  D.  Stephens)  (no 
award  to  reconstituted  joint  venture 
with  sub-entities  different  from  bidder). 


Bonds 

81:49    Los  Angeles  County,  CA  (IX.  7- 
1-81)  (Dresser  Industries]  (performance 
bond  demonstrates  responsibility). 

81:56    New  Castle.  IN  (V.  7-22-81) 
(Ralph  Reed  and  Sons)  (single  vs. 
incremental  performance  bonds). 

81 :87    Cridersville.  OH  (V.  lO-lft-81 ) 
(Miami  Valley  Contractors)  (no  appeal 
bond  required  to  protest). 

82:02    Rush-Ryan  Sewer  Authority, 
PA  (III,  1-22-82)  (R&M  Assoc.) 
(submission  of  bond  in  Heu  of 
experience)  (reversed  81:83). 

82:15     Philadelphia,  PA  (III  3-16-82) 
( Willard,  Inc.)  (two  bonds  if  bid  on 
separate  contracts,  one  if  bid  covers 
both)  (performance  bond  guaranteeing 
lowest  energy  costs). 

82:43     Brockton,  MA  (I,  8-16-82) 
(Tenco  Hydro)  (experience  bond  must 
be  accepted  in  lieu  of  specified 
experience)  (bond  language  generally 
unacceptable  to  sureties  unduly  restricts 
competition), 

82:57    Cape  May  County  MUA.  NJ  fU, 
11-1-82)  (American  Bioreactor  Corp. 
and  Fairfield  Service  Co.)  (bond  not 
acceptable  alternative  in  heu  of 
construction  meeting  specifications). 

82:63    Elk  Pinch,  WV  (lU,  11-18-82) 
(Kappe  Assoc.)  (nondiscriminatory 
performance  bond  requirement,  standing 
of  subcontractor). 

Burden  of  Proof 

81:22     Corvallis,  OR  (X.  4-10-81) 
(Environmental  Pollution  Control,  Inc.) 
(shifting  burden  when  grantee  awards  to 
apparent  nonresponsive  bidder). 

81:24    El  Dorado  Irrigation  District, 
CA  (IX.  4-13-81)  (Lotus  Const.) 
(protestor's,  where  award  to  apparent 
low  bidder). 

81:33     Lynchburg,  OH  (V,  4-30-81) 
(Dow  Const.)  (failure  to  rebut  swom 
statements). 

81:45    Pasadena,  TX  (VL  8-17-82) 
(Parkson)  (shifting  throughout  restrictive 
specification  protest), 

81:69    Houma,  LA  (VI,  8-19-81) 
(Hydromatic  Pump)  (shifting). 

81:80  Sacramento  County,  CA  (DC, 
10-2-81)  (Westates  Carbon  Co.)  (sole 
source  procurement — shifting  burden). 

81:85     Sacramento,  CA  (IX.  10-14-81) 
(Dredge  Masters  International) 
(grantee's,  for  determining  apparent  low 
bid  nonresponsive). 

81:106    Gower,  MO  (Vn,  12-29-81) 
(Empire  Generator)  (protestant  must 
show  restrictive  specification  excluded 
it). 

82:20     Baltimore,  MD  (III  4-1-82)  (J. 
Vinton  Schafer  ft  Sons)  (grantee's,  if 
rejects  apparent  low  bidder). 
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82:27     Eveleth,  MN  (V.  5-3-82) 
(Gridor  Const.)  (protestor's,  if  award  to 
apparent  low  bidder). 

82:37    Cullman.  AL  (IV,  7-6-82)  (Cal 
Corp.;  Encore  Corp.;  and  Drew  and 
Assoc.)  (grantee's,  if  award  not  to  low 
bidder). 

82:41     Abilene.  TX  (VI,  7-27-82)  (R4S 
Engineering)  (shifting  on  restrictive 
specifications). 

82:43     Brockton.  MA  (I.  8-16-82) 
(Tenco  Hydro)  (grantee  must  show 
minimum  performance  needs)  (grantee 
must  prove  untimely  appeal). 

82:45    Pasadena,  TX  (VI.  8-17-a2) 
(Parkson)  (protestor  must  show  product 
excluded). 

82:49    Dumas.  AR  (VI.  9-7-62)  (Hinde 
Engineering)  (shifting  throughout 
restrictive  specification  protest). 

82:61     El  Dorado.  KS  (VU.  11-16-82) 
(Oursler  Brothers  Const.)  (grantee  must 
show  rational  basis  for  exclusionary 
design  requirements). 

82:66     Smyrna.  TN  (IV.  11-29-82) 
(Charles  Finch  Co.  and  Waterman 
Industries)  (grantee's,  where  protestor 
proves  restrictive  specification). 

Buy  American 

81:49    Los  Angeles  County.  CA  (tX,  7- 
1-81)  (Dresser  Industries)  (preference 
depending  upon  delivered  price). 

81:58    Ashland.  KY  (IV,  7-27-81) 
(Fairbanks  Morse  Pump)  (domestic 
preference)  (reversed  by  reconsideration 
81:79). 

81:79  Ashland,  KY  (IV,  10-1-81) 
(Fairbanks  Morse  Pump)  (  domestic 
preference  mandatory). 

82:23    Passaic  V&lley.  N]  (II,  4-20-82) 
(Rochester  Pump  and  Machine)  (price 
comparison  by  informal  negotiation 
after  bid  opening). 

82:38    Fulton,  NY  (II.  7-16-62)  (LOG 
Pump  and  Equipment)  (refers  to  place  of 
manufacture  not  to  design  features). 

Choice  of  Law 

State  Law 

m.m    Wilmington,  DE  (III,  2-12-81) 
(Ashbrook-Simon-Hartley)  (grantee  may 
make  price  cap  matter  of 
responsiveness). 

81:67    Wanaque  Sewerage  Authority 
NJ  (U.  8-18-81)  (A.  Cestone  Co.) 
(correcting  bid  and  displacing  low 
bidder). 

81:78     Lake  County.  CA  (IX,  »-24-81) 
(Rickel  Manufacturing  Corp.)  (grantee's 
attorney's  opinion  interpreting  state  law 
supports  award). 

82:21     Fallbrook  Sanitary  District.  CA 
(IX.  4-6-82)  (Metro- Young/ Lopez  Const., 
A  Joint  Venture)  (grantee's 
interpretation). 

82:22    Goldendale,  WA  (X.  4-16-82) 
(IMCO  General  Const.)  (  state  law 


requiring  bid  rejection  where 
irregularity). 

82;69    Globe.  AZ  (IX.  12-6-82) 
(Mercury  Const.,  Inc.)  (protest 
proceedings  governed  by  local  law). 

Competition 

A.  General 

81:92    Hallandale,  FL  (IV.  11-3-81) 
(Municipal  &  Industrial  Pipe  Services. 
Interstate  Pipe  Maintenance:  and 
Polymer  Chemical  Corp.)  (sufficient 
competition  on  single  material 
distributed  by  independent  sources). 

B.  Free  and  open 

81:02    Uttle  Blue  Valley.  MO  (VII.  1- 
8-61)  (Eby  Const.)  (award  to  low 
responsive  responsible  bidder). 

81:17    McHenry  County,  IL  (V.  3-16- 

81)  (Pio  Lombardo  &  Assoc.)  (local 
preference  Impermissible  A/E 
evaluation  criterion). 

81:19     Phoenix,  AZ  (IX.  3-27-81) 
(TGK  Const,  and  M.M.  Sundt  Const.)  (no 
unfair  advantage  from  supplier 
substitution). 

81:43     Honolulu,  HI  (IX,  6-11-81) 
(Hawaii  Concrete  Products)  (disguised 
sole  source). 

81:80     Sacramento  County.  CA  (IX. 
10-2-81)  (Westates  Carbon  Co.)  (unduly 
restrictive  experience  requirement). 

82:17    Lummi  Indian,  WA  (X,  3-26- 

82)  (Walker  Processing  Corp.)  (approval 
of  only  one  supplier  not  proof  of 
violation),  i 

C.  De  Facto 

82:34    Monterey,  CA  (LX,  6-24-62) 
(Frank  M.  Booth.  Inc.)  (competition 
where  one  manufacturer  exists  but 
others  can  meet  specifications). 

Conflict  of  Interest 

81:01     N.Y.  State  DEC.  NY  (II.  1-7-81) 

(Sweda  Enterprises)  (firms  representing 
other  clients,  not  protesfable). 

Descriptive  Literature  Requirement  (Test 
Data,  etc.) 

81:47     Jasonville.  IN  (V,  6-30-81) 
(Hinde  Engineering)  (incorrect 
information  submitted  late). 

82:12     Channelview,  TX  (VI,  3-*-82) 
(Euramca  Ecosystems)  (must  allow  30 
days  for  submitting  data). 

E.E.O.  ' 

81:59     Metropolitan  Wastewater 
Management  Commission.  OR  (X.  4-29- 
81)  (Hyland  Brothers  Const,  and  Assoc.) 
(responsibibty,  not  responsiveness). 

81:95  Fowlerville,  MI  (V,  11-9-81) 
(Normco  Const.)  (responsiveness,  not 
responsibility). 

81:101     GhicagoMSD.IL(V.  12-16-81) 
(Walsh  Const.)  (responsibility,  not 
responsiveness). 


82:04     Westport,  SD  (VIU.  2-3-82) 
(H.F.  Jacobs  and  Sons)  (responsibility, 
not  responsiveness). 

Engineering  Judgment 

81:08    Morgantown.WV  (IIL  2-1-61) 
(Clow  Co.)  (sole  Bourcing  must  be  based 
on  minimum  needs). 

81:58    Ashland,  KY  (IV.  7-27-81) 
(Fairbanks  Morse  Pump)  (spectulative 
maintenance  problems). 

81:61     Southington.  CT  (I.  6-7-81) 
(Chemcon)  (pump  design). 

81:69     Houma,  LA  (VI  6-16-61) 
(Hydromatic  Pump)  (conclusory 
representations). 

81:74    Tifton,  GA  (IV,  9-1-81) 
(Municipal  &  Industrial  Pipe  Services) 
(deference  to  engineer's  judgment). 

81:83     Rush-Ryan  Sewer  Authority, 
PA  (III,  10-13-81)  (R&M  Assoc.)  (ability 
to  develop  test  data). 

81:86     Huntsville,  AL  (IV.  10-15-81) 
(Municipal  &  Industrial  Pipe  Services, 
and  Astor  Bolden  Enterprises)  (selection 
of  single  material  grout). 

81:89  Harford  County.  MD  (lU.  10- 
19-61)  (Schuylkill  Products)  (exclusion 
of  a  specific  manufacturing  process). 

81:92     Hallandale.  FL  (IV.  11-3-61) 
(Municipal  &  Industrial  Pipe  Services; 
Interstate  Pipe  Maintenance;  and 
Polymer  Chemical  Corp.)  (use  of  single 
material  grout). 

81:100    Harriman.  TN  (IV,  12-9-61) 
(Municipal  &  Industrial  Pipe  Services) 
(best  able  to  restore  technical  matters 
and  evaluate  specific  project 
requirements). 

82:02     Rush-Ryan  Sewer  Authority, 
PA  (III,  1-22-82)  (R&M  Assoc.)  (bond 
submittal  in  lieu  of  experience). 

82:06    Tangier,  VA  [Ul,  2-11-82) 
(Ultraviolet  Purification  Systems) 
(excess  capacity  requirement  is  rational 
where  design  is  experimental). 

82:07    Chattanooga.  TN  (IV.  2-18-82) 
(Spencer  Turbine  Co.)  (cast  iron  to 
insure  reliability  and  performance). 

82:10    Sauget,  IL  (V.  2-19-82)  (GHA 
Lock  Co.)  (deference  to  technical 
judgment  of  grantee). 

82:18    Miami-Dade  Water  &  Sewer 
Authority,  FL  (IV,  3-31-81)  (Worthington 
Group)  (requiring  heavy  duty  pump). 

82:44    Memphis,  TN  (IV,  6-16-62)  ( 
B.F.  Goodrich  Co.)  (exclusion  of  plastic 
media  bio  filter  not  rational). 

82:45    Dumas,  AR  (VI,  9-7-82)  (Hinde 
Engineering)  (deference  to  engineer  is 
not  absolute). 

82:57    Cape  May  MUA,  NJ  (II.  11-1- 
82)  (American  Bioreactor  Co.  and 
Fairfield  Service)  (baic  project  design). 

82:61     El  Dorado,  KS  (VII,  11-16-82) 
(Oursler  Brothers  Const.)  (must  be 
rationally  based). 
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82:67    Cullman J\L  (IV.  11-30-82)  (Cal 
Corp.;  Encore  Corp.;  aod  Drew  and 
Assoc.)  (deference  to  engineer's  action 
not  absolute). 

Evaluation  of  Bids 

81:02    Little  Blue  Valley,  MO  (VIL  1- 
&-«l)  (  Eby  Const.)  (evaluation  factors 
not  in  IFB). 

81:17  McHenry  County  Board,  IL  (V. 
3-16-81)  [Pio  Lombardo  &  Assoc.)  (A/E 
evaluation  to  be  based  on  performance 
criteria  not  local  preference). 

81:39    Guam  PUA  (DC.  5-29-81)  (John 
Carollo  Engineers — George  Chen  & 
Sons)  (failure  to  list  evaluation  criteria 
and  procedures). 

81 :62     Cobb  County.  GA  (IV.  8-1 1-81 ) 
(American  Bioreactor  Corp./BAV) 
(single  base  method  of  evaluation 
prohibited). 

82:47     Bedford  Heights.  OH  (V,  8-20- 
82)  (Suburban  Power  Piping,  et  al.) 
(subcontractor  listing  errors  not  basis 
for  rejection  unless  IFB  clear). 

82:59    Rochester  Pure  Water  District. 
NY  (II,  11-3-82)  (Schiavone  Const./ 
Cotton  Dean  Underground  Excavation 
Co.,  Joint  Venture)  (award  to  low  bidder 
on  highest  cost  alternate). 

Experience  Requirements 

81:77     Carrboro.  .\'C  (IV,  9-23-81) 
(Clevepak  Corp.)  (award  to  newly 
formed  corporation — experience 
requirements  discouraged). 

81:80     Sacramento  County. CA  (IX. 
10-2-81)  (Westates  Carbon  Co.)  (unduly 
restrictive). 

81:83     Rush-Ryan  Sewer  Authority. 
PA  (III.  10-13-81)  (RSM  Assoc.)  (test" 
results  or  installation  listmg). 

82:02    Rush-Ryan  Sewer  Authority. 
PA  (III,  1-22-82)  (  RAM  Assoc.)  (bond 
submittal  in  lieu  of  experience) 
(reconsideration). 

82:83     Brockton.  MA  (I,  8-16^82) 
(Tenco  Hydro)  (may  be  justified  during 
protest — must  permit  bond  in  lieu) 

Formal  Advertising 

81:38     Indianapohs,  IN  (V,  5-27-81) 
(American  Digital  Systems)  (may  be 
used  to  procure  SSES  contractor) 

8208     Santa  Fe.  NM,  (VI.  2-18-62) 
(Mesa  Grande)  (verbal  IFB  amendment). 

82:63     Elk  Pinch  PSD,  WV  (III,  1-18- 
82)  (Kappe  Assoc,  Inc.)  (communicate 
addenda  in  time  for  bid  preparation). 

82:68     Atwood.  OH  (V.  12-1-82) 
(Munitech)  (bidders  on  equal  footing). 

Grantee  Responsibility 

81  33     Lynchburg,  OH  (V,  +-30-81 ) 
(Dow  Const.)  (state/local  legal 
determination). 

81:46    San  Francisco,  CA  (IX,  3-27- 
81)  (Alliance  of  Minority  Contractors 


and  Suppliers)  (contract  administratioo 
to  maximize  MBE). 

81:68     Warren  County  MUA.  NJ  (II.  g- 
19-81)  (Schuylkill  Products)  (evaluation 
of  other  materials  where  two  materials 
specified). 

82:12    Channelview.  TX  (VI  3-8-82) 
(Euramca  Ecosysteras)  (when 
,  requalifying  equipment,  must  allow  30 
days  for  submitting  data). 

82:22    Goldendale,  WAS  (X.  4-16-82) 
(IMCO  General  Const.)  (give  partie« 
notice  of  protest  procedure  and 
opportunity  to  express  views). 

8:41     Abilene,  TX  (VI,  7-27-82)  (RAM 
Engineering)  (allow  contractor  rebuttal 
before  finding  nonresponsible  for  prior 
inadequate  performance). 

82:45    Pasadena,  TX  (VI,  8-17-82) 
(Parkson)  (pre-rejection  notice  of 
reasons  for  rejection  not  necessary). 

82:49    Dumag,  AR  (VI,  9-7-82)  (Hinde 
Engineering)  (rebuttal  opportunity). 

82:70    Metropolitan  Wastewater 
Management  Commission,  OR  (X,  12- 
22-82)  (Robert  Dougan  Const.)  (rejection 
of  all  bids  if  specifications  unduly 
restrictive). 

Harmless  Error 

8187     Cridersville.  OH  (V.  10-16-81) 
(Miami  Valley  Contractors)  [omission  of 
MBE  guidance  from  IFB). 

81:90     Chicago  MSD,  IL  (V.  10-27-81) 
(S.A.  Healy,  et  al.)  (reconsideration  of 
81:76)  (ambiguous  MBE  requirements). 

82:45     Pasadena,  TX  (VL  8-17-82) 
(Parkson)  (actual  notice  of  reason  for 
rejection  not  given). 

Jurisdiction 

81:01  N.Y.  State  DEC,  NY  (11,  1-7-81) 
(Sweda  Enterprises)  (firms  representing 
other  clients  not  proteslable). 

81  05     Puerto  Rico  Aqueduct  and 
Sewer  Authority,  PR  (II,  1-29-81) 
(Redondo  Const.)  (bid  withdrawn 
because  of  mistake  not  subject  to  EPA 
review). 

81:08     Morgantown,  WV  (III.  2-1-81) 
[Clow  Co.)  (pnor  EPA  approval  doe«  not 
bar  review) 

81:26     LoganviUe.GA  (IV.  4-14-81) 
(Miller,  Stevenson  &  Steininchen) 
[contract  termination  dispute). 

81.41  Grand  Haven,  Mi  (V,  6-5-81) 
[Equipment  &  Gravel)  (procurement  of 
services  beyond  grant  scope). 

81:49     Los  Angeles  County.  CA  (DC.  7- 
1-81)  (Dresser  Industries)  (competitor 
subcontractor's  compliance  with 
equipment  specifications  not 
protestable) 

81:59     Metropolitan  Wastewater 
Management  Commission,  OR  (X.  7-30- 
81)  [Hyland  Brothers  Const,  and  Assoc.) 
(whether  competing  bidder  will  meet 
MBE  goal  not  protestable). 


61:84    LoganviUe.  GA  (IV.  6-14-61) 
(Flygt  Cor^)  (penonai  financial  k»s  not 

matter  of  contract  award  propriety). 

81:66    Ewing-Lawience  Sewerage 
Authority.  N|  (II.  8-18-81)  (Standard 
Engineers  and  Const.)  (equitable 
adjustment  claim  not  protestable). 

81 :84    Russian  River  County 
Sanitation  District.  CA  (IX.  10-14-81) 
(Dan  Caputo  A  Wagner  Const.) 
[withholding  payment  not  protestable). 

81:91     Western  Maninoiith  UtiUties 
Authority,  NJ  (II,  10^29-«1)  (ParcoaJ 
[failure  to  pay  contractor  not 
protestable). 

81:96    Atlanta,  GA  (IV.  11-13-81) 
(Fisher  k  Porter  Co.)  (contract 
performance  and  administration  are 
post-award  matters  not  protestable). 

81:101    Ewing  Lawrence  Sewerage 
Authority.  NJ  (H.  12-14-81)  (Neshaminy 
Const)  (substitution  of  subcontractor 
not  protestable). 

82:02    Rysb-Ryan  Sewer  Authority. 
PA  (III.  1-22-82)  (RAM  Assoc.)  (state 
approval  of  similar  facilities  not 
protestable). 

82fl7     Chattanooga,  TN  (IV.  2-18-82) 
[Spencer  Turbine  Co.)  (basic  design 
decision  to  use  existing  structure  not 
protestable). 

82:23     Passaic  Valley,  .NJ  (II,  4-20-82) 
[Rochester  Pump  and  Machine) 
(subcontractors  selection  of  supplier  not 
protestable). 

82:24     El  Dorado.  KS  (VTI.  4-20-82) 
(Oursler  Brothers  Const.)  (equipment 
rejection  matter  of  contract 
administration). 

82:29    SjTacuse,  NY  (U,  5-18-82)  [Bat- 
Con.  Inc  )  [withholding  payments  to 
contractors  not  protestable). 

82.39     Russian  River.  CA  (IX,  7-20- 
82)  (Dan  Caputo  Co.  and  Wagner  Co.,  A 
Joint  Venture)  (contract  administration 
dispute  not  protestable). 

82:42    Philadelphia.  PA  (III,  7-28-82) 
[Carr  *  Duff)  (failure  to  negotiate 
change  order  not  protestable). 

82:57     Cape  May  County  MUA.  N]  (H 
11-1-82)  [American  Bioreactor  Corp. 
and  Fairfield  Service  Co.)  (basic  project 
designs  not  protestable). 

82:61     El  Dorado,  KS  (VU,  11-16-82) 
[Oursler  Brothers  Const.)  [junsdiction  to 
consider  reconsideration  request). 

82:64     Shady  Spring  PSD.  WV  (IIL  11- 
22-82)  (Davis  Water  A  Waste  Industries. 
Inc.)  [subcontractor  substitution  not 
protestable). 

Local  Preference 

License  Requirement 

82:33     Henderson,  NV  fIX.  6-22-82) 
(.Nielson,  Vasko  A  Earl,  Inc.)  (state  law 
requiring  license  before  bidding). 
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Minority  Business  Enterprises  (see  also 
Responsibility  and  Responsiveness 

81:04     Central  Contra  Costa  Sanitary 
District,  CA  {IX,  1-27-61)  (D.W.  Young 
Const.)  (MBE  share  in  joint  venture). 

81:12    California  SWRCB.  CA  (IX  2- 
26-81)  (Navas  Pipe  Supply  and  Hydro 
Conduit  Co.)  (middleman  MBE,  no 
commercially  useful  function). 

81:27  Black  Diamond.  WA  (X,  4-21- 
81)  (Bow-en  Const.)  (failure  to  meet  goal 
or  show  positive  efforts)  (remanded  for 
bidder  to  show  efforts). 

81:32    Black  Diamond,  WA  (X.  4-29- 
81)  (Bowen  Const.)  (need  not  segregate 
supply  and  construction  components  to 
determine  compliance  with  twin  MBE 
goals). 

81:37    Crescenta  Valley  County,  CA 
[IX.  5-18-81)  (J.C.  Plumbing  Co.)  (failure 
to  demonstrate  positive  efforts). 

81:45     San  Francisco,  CA  (IX.  6-15- 
81)  (Hydro  Conduit  Co.)  (MBE  firms  not 
required  to  demonstrate  social  or 
economic  disadvantage  resulting  from 
discrimination). 

81:46     San  Francisco.  CA  (IX,  6-15- 
81)  (Alliance  of  Minority  Contractors 
and  Suppliers)  (must  be  clearly  defined 
role  for  MBE  in  joint  venture). 

81:55     Centerville.  lA  (VII.  7-21-81) 
(Grady  Unlimited)  (policy  establishes  no 
right  to  subcontract)  (maximum  positive 
efforts  not  required). 

81:59    Metropolitan  Wastewater 
Management  Commission.  OR  (X.  7-30- 
81)  (Hyland  Brothers  Const,  and  Assoc.) 
(MBE  subcontractors  listing,  curable 
after  bid  opening). 

81:72    Sun  Valley,  NV  (IX.  8-21-81) 
(Hydro  Conduit  Co.)  (protest  premature 
because  contractor  not  yet  designated 
MBE). 

81:76     Chicago  MSD,  IL  (V.  9-1&-81) 
(S.A.  Healy  Co..  et  al.)  (commercially 
useful  function)  (minority  control). 

81:87     Cridersville.  OH  (V,  10-16-81) 
(Miami  Valley  Contractors)  (omission  of 
MBE  guidance  from  IFB). 

^:90     Chicago  MSD.  IL  (V.  10-27-81) 
(S.A.  Healy,  et  al.)  (reconsideration  of 
81:76)  (ambiguous  MBE  requirements). 

81:93     Marengo,  IN  (V.  11-3-810) 
(E.H.  Hughes  Co.  )  (lack  of  State 
assistance  no  excuse  for  lack  of  positive 
efforts). 

81:96    Tallahassee.  FL  (IV,  11-10-fil) 
(GS&L  Mechanical  Const,  and  Assoc. 
Minority  Contractors)  (MBE  association 
may  challenge  MBE  compliance  on 
behalf  of  members)  (failure  to  meet  MBE 
goal  requires  examination  of  positive 
efforts). 

82:29     Syracuse,  NY  (II,  5-18-82)  (Bat- 
Con.  Inc.)  (withholding  payments  to 
contractor  for  failure  to  meet  MBE 
requirements  not  protestable). 


82:36    Williamstown.  MI  (V.  6-28-82) 
(Barnhart  &  Son)  (pre-bid  positive 
efforts  documentation). 

82:52     Gwynn  Falls.  MD  (III.  9-14-82) 
(R.j.  Longo  Const.)  (meet  goal  or 
demonstrate  positive  efforts). 

82:68  Atwood,  OH  (V.  12-1-82) 
(Munitech)  (failure  to  provide  MBE 
documentation). 

Mistake         I 

81:05     Puerto  Rico  Aqueduct  and 
Sewer  Authority.  PR  (II,  1-29-81) 
(Redondo  Const.)  (withdrawal  of 
mistaken  bid  not  protestable). 

81:48     Cleveland.  MS  (IV.  7-1-81) 
(Roland  Pugh  Const.)  (corrected  bid 
displaced  bidder,  intent  ascertainable 
from  bid). 

81:67     Wanaque  Sewerage  Authority. 
NJ  (II,  8-19-81)  (A.  Cestone  Co.) 
(corrected  unit  price  bid  displaced  low 
bidder). 

82:30    Panorama  Village.  TX  (VI,  5- 
21-82)  (Ranger  Const.)  (unit  price 
extensions  may  be  corrected  if  intent 
clear  from  face  of  bid). 

Negotiated  Procurement 

81:38     Indianapolis.  IN  (V.  5-27-81) 
(American  Digital  Systems)  (not 
required  in  procurement  of  SSES 
contractor). 

Prequalification 

81:13     Atlanta.  GA  (IV,  3-5-81)  (R.J. 
Longo  Const )  (bidder's  responsibility 
for  assuring  receipt  of  prequalification 
package)  (general  contractor)  (one  year 
between  prequalification  and  bidding 
not  per  se  restrictive). 

81:22     Corvallis,  OR  (X,  4-10-81) 
(Environmental  Pollution  Control,  Inc.) 
(bid  must  conform  to  all  elements  of 
specifications  even  if  lists  prequalified 
equipment). 

81:23    Tifton,  GA  (IV,  4-13-81)  (Astor 
Bolden  Enterprises  and  Municipal  & 
Industrial  Pipe  Serv.)  (only  permissible 
for  selection  of  major  equipment  items 
in  situations  of  public  exigency). 

81:47     Jasonville.  IN  (V.  6-30-81) 
(Hinde  Engineering  Co.)  (grantee 
representation  created  de  facto 
prequalification,  not  conclusive 
responsiveness  determination). 

81:62     CobbCounty.GA  (IV,  8-11-81) 
(American  Bioreactor  Corp./BAV)  (must 
conform  to  PRM  79-10  and  requirement 
must  be  justified). 

81:83     Rush-Ryan  Sewer  Authority, 
PA  (III,  10-13-81)  (R&M  Assoc.)  (single 
manufacturer  prequalified  on  open 
specifications  is  not  sole  source 
procurement)  (reversed  by 
reconsideration  82:02). 

81:106     Gower.  MO  (VII.  12-29-81) 
(Empire  Generator)  (clarification  of 
submittals). 


82:02    Rush-Ryan  Sewer  Authority. 
PA  (III.  1-22-82)  (R8rM  Assoc.)  (grantee 
cannot  reject  bid  as  nonresponsive  for 
failure  to  list  prequalified  supplier 
unless  IFB  so  clearly  states) 
(reconsideration  of  81:83). 

82:12     Channelview,  TX  (VI.  3-8-82)- 
(Euramca  Ecosystems)  (must  allow  30 
days  for  submitting  data). 

82:14    Atlanta.  GA  (IV,  3-15-82) 
(Ruby  Collins.  Inc.  and  John  D. 
Stephens)  (prequalified  joint  venture 
cannot  change  its  component  entities 
and  be  awarded  the  contract). 

82:19    Mount  Pleasant.  SC  (IV,  3-31- 
82)  (Bird  Machine  Co.)  (description  of 
major  item  sufficient  without  describing 
ancillary  items). 

82:37  Cullman.  AL  (IV.  7-6-82)  (Cat 
Co.;  Encore  Co.;  and  Drew  and  Assoc.) 
(30  days  for  submitting  equipment  data). 

82:49     Dumas,  AR  (VI,  9-7-82)  (Hinde 
Engineering)  (notification  procedures). 

82:56  Macon-Bibb  County,  GA  (IV. 
10-26-82)  (Charles  Finch  Co.)  (time  for 
submitting  presubmittals). 

82:57     Cape  May  County  MUA,  NJ  (II. 
11-1-82)  (American  Bioreactor  Co.  And 
Fairfield  Service  Co.)  (decision  not  to 
pre-qualify  processes  as  "or  equal"). 

Procedure 

81:10     N.Y.  State  DEC.  NY  (II,  2-13- 
81)  (Sweda  Enterprises)  (protest  not 
stating  bases  or  referring  to  EPA 
regulations). 

81:17     McHenry,  IL  (V.  3-16-81)  (Pio 
Lombardo  &  Assoc.)  failure  to  notify 
interested  parties  having  actual 
knowledge). 

81:32     Black  Diamond,  WA  (X.  4-29- 
81)  (Bowen  Const.)  (bidder  intent  to  hold 
bid  open  although  not  formally 
extended). 

81:34     San  Diego.  CA  (IX.  5-1-81) 
(Westates  Carbon)  (small  size  and  lack 
of  counsel  no  excuse  for  not  knowing 
and  following  procedures). 

81:44     Tuolumme  County.  CA  (IX.  6- 
11-81)  (Chaudhury  &  Assoc.)  (appeal 
filed  with  Regional  Counsel  not  mailed 
to  interested  parties). 

81:46    San  Francisco.  CA  (IX,  3-27- 
81)  (Alliance  of  Minority  Contractors 
and  Suppliers)  (failure  to  notify 
interested  parties  or  cite  regulations) 
(time  limit  for  filing  not  waived). 

81:58    Ashland.  KY  (IV.  7-27-81) 
(Fairbanks  Morse  Pump)  (suppliers 
appeal  period  not  started  by  notice  to 
prime  that  equipment  rejected)  (failure 
to  notify  interested  parties). 

81:59     Metropolitan  Wastewater 
Management  Commission,  OR  (X.  7-30- 
81)  (Hyland  Brothers  Const,  and  Assoc.) 
(no  prejudice  from  failure  to  transmit 
protest  to  other  parties). 
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81:60    East  Troy.  WI(V,  7-31^1) 
(Joseph  Lorenz,  Inc.)  (failure  to  send 
copy  of  initial  protest  did  not  require 
dismissal). 

81:89    Houma,  LA(V1.  8-1^-ai) 
(Hydromatic  Pump)  (detailed  initial 
protest  telegram  did  not  require 
additional  written  protest). 

81:81     Columbus.  OH  (V.  10-5-^1) 
fCantwell  Machinery)  (omission  of  legal 
leport  from  grantee  decision). 

dl:87     Cridersville,  OH  (V.  10-1&-81) 
(Miami  Valley  Contractor.s)  (appeal 
bond  unnecessary). 

81.100     Harriman.  TN  fIV,  12-&-^l) 
(Municipal  &  Industrial  Pipe  Services) 
(failure  to  file  detailed  protest  after 
telegraphic  notice). 

82:09  Cobden,  IL  (V,  2-19-«2)  [R-J 
Equipment  Sales)  (elements  of  protest 
appeal). 

82:10     Sauget,  IL  (V.  2-19-^2)  (GHA 
Locks  Joint  Co.)  (appeal  not  made  moot 
by  addendum). 

82:15  Philadplphia,  PA  (in,  3-16-82) 
(Williard.  Inc.)  (request  for  review  need 
not  contain  word  "protest"). 

82:20  Baltimo.-e,  MD  (IH.  4-1-82)  (J. 
Vinton  Shafer  &  Sons)  (no  reference  to 
regulation). 

82:24     El  Dorado.  KS  (VII,  4-20-82) 
(Oursler  Brothers  Const.)  (protest  appeal 
must  allege  regulatory  violation) 
(reversed  by  reconsideration  82:61). 

82:48     Claremont,  CA  (IX.  8-26-82) 
(Peter  Gavrilis)  (summarj-  dismissal  of 
nonmeritorious  protest). 

82:61     El  Dorado,  KS  (VII,  11-1&-82) 
(Oursler  Brothers  Const.) 
(reconsideration  reversed  82:24 
concerning  necessity  of  citing  regulatory 
violation  in  appeal). 

Rational  Basis  Test 

81:16     Clermont  County,  IL  (V.  3-16- 
81)  (Glenn  Rhoades  Const.)  (EPA 
reliance  on  grantee  determination  of 
state/local  law  unless  no  rational  basis). 

81:39     Guam  PAU  (IX,  5-29-81)  (John 
CaroUo  Engineers — George  Chen  & 
Sons)  (re-ranking  A/E  firms). 

81:43     Honolulu.  HI  (LX,  6-11-81) 
(Hawaii  Concrete  Products)  (vertical 
cast  pipe  vs.  centrifugal  cast  pipe). 

81:58     Ashland,  KY  (IV,  7-27-81) 
(Fairbanks  Morse  Pump)  (design 
decision). 

81:61     Southington,  CT  (L  a-7-81) 
(Chemcon)  (pump  design). 

81:68     Warren  County  MU A.  NJ  (U.  &- 
19-81)  (Schuykill  Products)  (materials 
limited  without  test  results). 

81:69    Houma,  LA  (VL  8-19-81) 
(Hydromatic  Pump)  (mirumum 
performance  needs  of  pumps) 
(speculation  of  maintenance  problems 
not  sufficient). 

81:83     Rush-Ryan  Sewer  Authority. 
PA  (III  10-13^1)  (R&M  Assoc.)  (failure 


to  submit  test  data)  (reversed  by 
reconsideration  82:02). 

81:85    Sacramento,  CA  (IX.  10-14-81) 
(Dredge  Masters  International)  (bid 
evaluation). 

81  89  Harford  County,  MD  (HI,  10- 
19-81)  (Schuylkill  ProductB)  (exclusion 
of  specific  manufacturing  process). 

81.100  }  lamman,  TN  (IV.  12-9-81) 
(Municipal  &  Industrial  Pipe  Services) 
(single  material  grout  required  by  soil 
conditions). 

82:01     Bowling  Green,  OH  (V,  1-12- 
82)  (DCK  Contracting)  (limited  EPA 
review). 

82.06    Tangier.  Va  (lU.  2-11-82) 
(Ultraviolet  Purification  Systems) 
(experimental  design). 

82:07  Chattanooga.  TN  (IV.  2-18-82) 
(Spencer  Turbine  Co.)  (grantee  reliance 
on  engineer). 

8^:10  Saugel.  IL  (V,  2-19-82)  (GHA 
Lock  Joint  Co.)  (sustain  grantee  where 
rational  basis). 

82:12  Channelview,  TX  (VL  3-ft-82) 
(Euramca  Ecosystems)  (erroneous  legal 
premise  not  rational). 

82:17     Lummi  Indian.  W'A  (X,  3-26- 
82)  (Walker  Processing  Corp.) 
(deference  to  engineering  judgment). 

82:18     Miami-Dade  water  &  Sewer 
Authority.  FL  (IV,  3-31-82  (Worthington 
Group)  (engineers  basis  for 
specification). 

82.21  Falibrook  Sanitary  District.  CA 
(IX.  4-6-82)  (Metro— Young/Lopez 
Const..  A  Joint  Venture)  (grantee's 
interpretation  and  application  of  state 
law). 

82.22  Goidendale,  W'A  (X.  4-16-82) 
(IMCO  General  Const.)  (determination 
that  ambiguity  did  not  give  substantial 
advantage  to  others). 

82:26     Akron.  OH  (V,  5-3-62) 
(Environmental  Elements)  (deference  to 
technical  judgment). 

82:27     Eveleth.  MN  (V,  S-3-82) 
(Gndor  Const.)  (waiving  irregularities  in 
bid), 

82:31     Menominee,  MI  (V,  &-8-82) 
(Krygoski  Const.)  (finding  bid  to  be 
nonconditional  in  spite  of  alternative 
proposal). 

8Z34     Monterey,  CA  (IX.  6-24-ti2J 
(Frank  M.  Booth,  Inc.)  (specJicaaon 
requiring  use  of  nickel,  minimum 
performance  needs). 

82:38    Fulton.  NY  (II.  7-16-82)  (LOG 
Pump  and  Equipment)  (speciTication 
based  on  minimum  needs). 

82:41     Abilene,  TX  (VT.  7-27-82)  (R&S 
Engineering)  (mmimum  performance 
needs  stated  as  manufacturers  only). 

62.43     Brockton,  MA  [I  8-16-fl2) 
(Tenco  Hydro)  (mmimum  needs 
justification). 

82:44     Memphis.  TN  (IV,  8-16-82) 
(B.F.  Goodrich  Co.)  (exclusion  of  plastic 
media  bio  filter  not  rationaij. 


82:46  Spearfish.  SD  (VIIL  8-19-82) 
(Sheesley  Piumbing  and  Heating  Co.) 
(minimum  performance  needs). 

82:49     Dumas,  AR  fVL  9-7-82)  (Hinde 
Engineering)  (minimum  performance 
needs). 

82:53     Monterey.  CA  {IX,  9-29-82) 
(Frank  M.  Booth.  Inc.)  (longevity  in 
service). 

82:59    Rochester  Pure  Water*  District 
.N'Y  (11,  11-3-821  (Schiavone  Const./ 
Cotton  Dean  Underground  Excavatioa 
Co..  Joint  Venture)  (award  to  low  bidder 
on  highest  cost  alternate). 

82:66     Smyrna,  TN  (IV.  11-29-82) 
(Waterman  Industries,  and  Charles 
Finch  Co  )  (equipment  rejection  to  be  for 
performance  reasons  not  physical 
differences). 

82:70    Metropolitan  Wastewater 
Management  Commission,  OR  (X.  12- 
22-82)  (Robert  Dou^an  Const.)  (rejection 
of  all  bids  because  equipment  not 
meeting  specifications  did  satisfy 
performance  requirements). 

Reconsideration 

81:03     Pierce  County,  WA  (X.  1-14- 
81)  (Frank  Cuiuccio  Const.)  (substantial 
error  of  law  alleged)  (affirmed  12-23-80 
decision). 

81  10    N.Y.  Slate  DEC.  NY  (IL  2-13- 
81)  (Sweda  Enterprises)  (affirmed  Sim). 

81:28     Corvallis,  OR  (X  4-22-81) 
(Environmental  Pollution  Control,  Inc.) 
(carmot  reargue  points  previously 
discussed  and  decided  or  make  new 
contentions  based  on  same  facts 
(affirmed  81:22). 

81:32     Black  Diamond,  W'A  (X,  4-29- 

81)  (Bowen  Const.)  (affirmed  81:27). 
81:52    Buncome  County,  NC  (IV,  7- 

17-81)  (Carlon,  Division  of  Indian  Head) 
(no  new  facts)  (affirmed  81:36). 

81:79    Ashland,  KY  [IV,  lO/l/Sl) 
(Fairbanks  Morse  Pump)  (afTinned 
81:58). 

81:90    Chicago  MSD.  IL  (V.  10-27-81) 
(S.A.  Healy  Co..  et  al)  (affirmed  81:76). 

82 :02    R  ush  -Ryan  Sewer  Authori  t  y . 
PA  (III,  1-22-82)  (R&M  Associates) 
(clearly  erroneous  law  or  fact)  (reversed 
81:83). 

82:03     Fort  Wayne.  IN  (V.  1-25-82) 
(Bates  &  Rogers  Const.)  (affirmed  81:86). 

82:13    Santa  Fe.  NM  (VL  ^-9-82) 
(Ranger  ConsL)  {renewal  of  same 
arguments)  (affirmed  &UQ&]. 

82:53     Monterey.  CA  {IX.  9-29-«2) 
(Frank  M.  Booth.  Inc.)  (evidence 
available  but  not  offered)  (affirmed 
82:34). 

82:58     Russian  River.  CA  (IX  11-1- 

82)  (Dan  Caputo  Co.,  and  Wagner  Const. 
Co..  A  joint  Venture)  (denied  where  no 
mistakes,  new  evidence  or  error  of  law) 
(affirmed  82:39). 
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82:61     El  Dorado,  KS  (VII.  11-1-82) 
(Oursler  Brothers  Const.)  (legal  error  in 
not  permitting  protest  of  restrictive 
specifications)  (reversed  82:24). 

82:65    Spearfish.  SD  (VIII.  n-23-82) 
(Sheesley  Plumbing  and  Heating  Co.) 
(affirmed  82:46). 

82:67    Cullman.  AL  (IV,  11-30-62) 
(Cal  Corp.;  Encore  Corp.;  and  Drew  and 
Assoc.)  (no  mistake,  new  evidence  or 
legal  error)  (affirmed  82:37). 

Rejection  of  All  Bids 

81:14     Puerto  Rico  Aqueduct  and 
Sewer  Authority,  PR  (II,  3-6-81) 
fSpearin.  Preston  &  Burrows,  and 
Conduit  and  Foundation  Corp.,  Joint 
Venture)  (work  divided  into  two 
contracts  and  readvertised). 

81:22     Corvallis,  OR  (X,  4-10-81) 
(Environmental  Pollution  Control,  Inc.) 
(ambiguous  specification). 

81:30     Portage.  IN  (V.  4-28-81) 
(Associated  Mechanical  Services)  (MBE 
requirements  ambiguous). 

81:53    Timmonsville,  SC  (IV,  7-17-61) 
(Quality  Sanitary  Services)  (inaccurate 
quantity  estimates). 

81:71     Central  Contra  Costa  Sanitary 
District,  CA  (IX,  8-21-81)  (D.W.  Young 
Const.)  (litigation  not  good  cause). 

81:73     Valparaiso.  IN  (V,  8-2&-81)  (H. 
DeWulf  Mechanical  Contractor)  (MBE 
requirements  ambiguous). 

81:82    Batesville.  IN  (V,  10-7-81) 
(Bowen  Engineering)  (MBE  requirements 
ambigous). 

81:95    Fowlerville,  MI  (V,  11-9-81) 
(Normco  Const )  (no  evidence  of  good 
cause). 

82:01     Bowling  Green,  OH  (V,  1-12- 
82)  (DCK  Contracting)  (good  cause 
defined). 

82:11     Carmel,  IN  (V,  3-3-82)  (E.H. 
Hughes  Co.)  (rejection  where  bids 
unreasonable  in  light  of  cost  estimates). 

82:15    Philadelphia,  PA  (III.  3-16-82) 
(Williard,  Inc.)  (justified  if  ambiguity 
prejudiced  bidders). 

82:22    Goldendale,  WA  (X.  4-16-81) 
(IMCO  General  Const.)  (justified  by 
inconsistencies  in  bidding  documents). 

82:40    Whitestone,  NY  (II,  7-26-82) 
(F.G.  Compagni  Const.)  (IFB  stating 
inaccurate  quantities). 

82:70    Metropolitan  Wastewater 
Management  Commission,  OR  (X,  12- 
22-82)  (Robert  Dougan  Const.)  (rejection 
of  all  bids  because  equipment  not 
meeting  specifications  did  satisfy 
performance  requiements). 

Responsibility 

81:03    Pierce  County,  WA  (X,  1-14- 
81)  (Frank  Coluccio  Const.)  (MBE 
requirements). 

81:04    Central  Contra  Costa  Sanitary 
District.  CA  (IX.  1-27-81)  (D.W.  Young 


Const.)  (MBE  requirements — failure  to 
demonstrate  positive  efforts). 

81:19     Phoenix.  AZ  (IX.  3-27-81) 
(TGK  Const,  ft  M.M.  Sundt  Const.) 
(unacceptable  subcontractor  did  not 
make  prime  non-responsible). 

81:20    Tupelo,  MS  (IV.  4-7-81)  (Jesco, 
Inc.)  (equipment  listing  requirement ) 
(substitute  more  expensive  equipment  if 
listed  equipment  unsatisfactor>'). 

81:27     Black  Diamond.  WA  (X.  4-21- 
81)  (Bowen  Const.)  MBE  goals  not  met. 
requires  examination  of  positive  efforts). 

81:31     Gildford  County  Sewer 
District.  MI  (VIII,  4-28-81)  (Baltrush 
Const.)  (MBE  requirements). 

81:32     Black  Diamond,  WA  (X,  4-29- 
81)  (Bowen  Cosnt.)  MBE  responsibility 
shown  by  positive  efforts). 

81:37     Crescenta  Valley  County.  CA 
(IX.  5-18-81)  (J.C.  Plumbing  Co..  & 
Channel  Const.)  (MBE  requirements — 
failure  to  demonstrate  positive  efforts). 

81:38     Indianapolis.  IN  (V.  5-27-61) 
(American  Digital  Systems)  (deference 
to  grantee  responsibility  determination). 

81.49    Los  Angeles  County.  CA  (IX,  7- 
1-81)  (Dresser  Industries)  (performance 
shows  capability  to  meet  obligations). 

81:50     Kalida.  OH  (V,  7-2-81) 
(Sherburn  Co.)  (submission  of  catalog 
cuts  and  equipment  guarantee). 

81:59    Metropolitan  Wastewater 
Management  Commission.  OR  (X.  7-20- 
81)  (Hyland  Brothers  Const.)  (failure  to 
list  MBE  subcontractors). 

81:60    East  Troy.  WI  (V.  7-31-81) 
(Joseph  Lorenz)  (MBE  requirements). 

81:71     Central  Contra  Costa  Sanitary 
District.  CA  (IX.  8-21-61)  D.W.  Young 
Const.)  ^failure  to  comply  with  (MBE 
requirements). 

81:75    New  Castle.  IN  (V.  ^-9-81)  (Joe 
R.  Norman  Contractor)  (financial 
standing,  performance  liond). 

81:76    Chicago  MSD.  IL  (V.  9-18-81) 
(S.A.  Healy,  et  al.)  (MBE  requirements 
remain  a  matter  of  responsibility  despite 
IFB's  attempt  to  make  it 
responsiveness). 

81:77     Carrboro.  NC  (IV.  9-23-81) 
(Clevepak  Corp.)  (deference  to 
affirmative  determination  of 
responsibility  unless  fraud,  bad  faith  or 
evidence  that  specific  objective 
standards  violated). 

81:82     Batesville.  IN  (V,  10-7-81) 
(Bowen  Engineering)  (subcontractor 
listing). 

81:90     Chicago  MSD,  IL  (V.  10-27-81) 
(S.A.  Healy,  et  af]  (MBE  requirements). 

81:95     Fowlerville,  MI  (V.  11-9-81) 
(Normco  Const.)  (MBE  requirements). 

81:96     Tallahassee.  FL  (IV.  11-10-81) 
[GS&L  Mechanical  Const.;  Assoc,  of 
Minority  Contractors)  (MBE 
requirements). 

81:101     Chicago  MSD,  IL  (V,  12-16-81) 
(Walsh  Const.)  (EEO  forms). 


81:103     Atlanta,  GA  (IV.  12-18—81) 
(Rocco  Ferrera  &  Co.)  (MBE 
requirements). 

82:03     Fort  Wayne,  IN  (V.  1-25-82) 
(Bates  &  Rogers  Const.)  (fiscal  integrity 
requirements). 

82:04     Westport,  SD  (VIII,  2-3-82) 
(H.F.  Jacobs  and  Sons)  (MBE 
requirements,  EEO  Certification, 
nonsegregated  facilities  certificate). 

82:08    Santa  Fe,  NM  (VL  2-18-82) 
(Mesa  Grande)  (MBE  documentation). 

82:21     Fallbrook  Sanitary  District,  CA 
(IX,  4-6-82)  (Metro — Young/Lopez 
Const.,  A  Joint  Venture)  (MBE 
requirements). 

82:25     Perryville,  MD  (III,  4-28-82)  (J. 
Vinton  Schafer  &  Sons)  (MBE 
requirements). 

82:28    Gwynn  Falls  Relief 
Interceptors  (III.  5-7-82)  (R.J.  Longo  and 
B&B  Tunnelling  Contractors)  (MBE 
requirements). 

82:33     Henderson.  NV  (IX.  6-22-82) 
(Nielson.  Vasko  &  Earl,  Inc.)  (MBE 
requirements  and  possession  of  work 
license). 

82:41     Abilene,  TX  (VI,  7-27-82)  (R&S 
Engineering)  (contractors  right  to  rebut 
allegations  of  prior  inadequate 
performance). 

82:49    Dumas,  AR  (VI,  9-7-82)  (Hinde 
Engineering)  (supplier's  right  to  rebut 
allegations  of  prior  inadequate 
performance). 

82:52     Gwynn  Falls,  MD  (IIL  ^14-82) 
(R.J.  Longo  Const.)  (MBE  requirements). 

82:61     El  Dorado.  KS  (VIl  11-16-82) 
(Oursler  Brothers  Const.)  (rebuttal 
opportunity). 

82:62     Statesville,  NC  (IV.  11-17-82) 
(DPS  Contractors)  (contrasted 
responsiveness)  (bid  documentation  and 
certifications  submittal). 

82:64    Shady  Spring  PSD,  WV  (III,  11- 
22-82)  (Davis  Water  ft  Waste  Industries 
(MBE  requirements). 

Responsiveness 

81:06     Oceanside,  CA  (IX,  1-30-81) 
(Bird  Machine  Co.)  (unacceptable 
subcontractor  listed). 

81:15     Myrtle  Beach,  SC( IV,  3-13-81) 
(Paul  N.  Howard  Co.)  (omission  of  unit 
prices)  (oral  questions  and  answers 
concerning  IFB  unreliable). 

81:16    Clermont  County  Sewer 
District,  IL  (V.  3-16-81)  (Glenn  Rhoades 
Const.)  (MBE  requirements). 

81:19  Phoenix.  AZ  (IX,  3-27-81) 
(TGK  Const.  &  M.M.  Sundt  Const.) 
(unacceptable  supplier  listing). 

81:20     Tupelo,  MS  (IV,  4-7-81)  (Jesco, 
Inc.)  (failure  to  satisfy  IFB  listing 
requirements  did  not  affect 
responsiveness). 

81:22     Corvallis,  OR  (X,  4-10-81) 
(Environmental  Pollution  Control.  Inc.) 
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(grantee's  right  to  require  equipment 
substitution  does  not  permit  waiver  of 
nonresponsive  equipment  offer). 

81:24     Ei  Dorado  Irrigation  District, 
CA  (IX.  4-13-81)  (Lotus  Const.)  (failure 
to  acknowledge  addenda  waived  as 
minor  defect). 

81:30    Tomah,  Wl  (V,  4-10-81)  (W.G. 
Jnques)  (MBE  requirements). 

81:38    Indianapolis,  IN  (V.&-27-ei) 
(American  Digital  Systems)  (deference 
to  technical  judgment  of  grantee). 

81:46    San  Francisco,  CA  {IX,  &-15- 
81)  (Alliance  of  Minority  Contractors 
and  Suppliers)  (MBE  requirements). 

81:50    Kalida,  OH  (V,  7-2-61) 
(Sherbum  Co.)  (failure  to  list  unit 
prices). 

81:51     Lynchburg,  OH  (V,  7-2-81) 
(Dow  Const.)  (failure  to  list  unit  prices). 

81:65     South  Lyon.  MI  (V,  8-27-ei) 
(DCK  Contracting  (MBE  requirements). 

81:76     ChicagoMSD,IL(V,  9-18-81) 
(S.A.  Healy.  et  al.)  (MBE  requirements). 

81:85     Sacramento,  CA  (IX,  10-14-61) 
(Dredge  Masters  International)  (failure 
to  submit  equipment  description) 
(exception  to  payment  terms). 

81:90    Chicago  MSD.  IL  (V,  10-27-61) 
(S.A.  Healy,  et  al.)  (MBE  requirements). 

81:93     Marengo,  I.N  (V,  11-3-61)  (E.H. 
Hughes)  (MBE  requirements). 

81:95     Fowlerviile,  MI  (V,  11-9-81) 
(Normco  Const.)  (EEO  requirements). 

81:97    Elmhurst,  IL  (V,  11-12-81) 
(Miller-Davis)  (MBE  requirements). 

81:106     Cower,  MO  (VU,  12-29-81) 
(Empire  Generator)  (deviation  from 
warranty  requirement). 

81:107  Colchester.  CT  (L  12-31-61) 
(Clark  Sewer  Const.)  (failure  to  bid  on 
alternate). 

82:01     Bowling  Green  OH  (V,  1-12-82) 
(DCK  Contracting)  (MBE  requirements). 

82:22     Goldendale,  WA  (X,  4-16-82) 
(IMCO  General  Const.)  (failure  to  list 
subcontractors  or  suppliers). 

82:27    Eveleth,  MN  (V,  5-3-82) 
(Gridor  Const.)  (MBE  requirements). 

82:31     Menominee,  MI  (V,  6-6-82) 
(Krygoski  Const.)  (conditional  bid). 

82:35    Van  Buren  County,  MI  (V,  6- 
28-62)  (Union  Const.)  (bid  responsive 
despite  failure  to  acknowledge 
addendum). 

82:36     Williamstown,  MI  (V.  6-28-62) 
(Bamhart  &  Son)  (MBE  requirements). 

82:45    Pasadena,  TX  (VL  9-17-62) 
(Parkson)  ("better"  equipment  than 
specified  must  meet  design 
specifications). 

82:67     Cullman,  AL  (IV.  11-30-62) 
(Cal  Corp.;  Encore  Corp.  and  Drew  and 
Assoc.)  (bidder  able  to  comply  with 
solicitation  requirements  need  not  offer 
equipment  listed  in  solicitation). 

82:68    Atwood,  OH  (V.  12-1-62) 
(Munitech). 


82:69    Globe,  AZ  (IX.  12-&-62) 
(Mercury  Const.)  (addendum  must  be 
included  with  bid). 

Review 

81:12    California  SWRCB,  CA  (IX,  2- 
26-61)  (Navas  Pipe  Supply  and  Hydro 
Conduit  Co.)  (review  of  delegated  state 
decision). 

81:31     Gildford  County  Sewer 
District,  MI  (VIII,  4-2ft-61)  (Baltrusch 
Const.)  (role  of  EPA  Regional 
Administrator). 

81:39    Guam  PUA  (IX,  5-29-81)  [John 
Carollo  Engineers — George  Chen  & 
Sons,  Inc.)  (A/E  procurement)  (review  of 
A/E  procurement  to  insure  maximum 
competition  and  compliance  with 
regulations). 

81:74    Tifton,  GA  (IV.  9-1-81) 
(Municipal  &  Industrial  Pipe  Services) 
(EPA  review  of  determination  by  state 
delegated  authority). 

81:87     Cridersviile,  OH  (V,  10-16-81) 
(Miami  Valley  Contractors)  (issues 
raised  before  grantee  nnlv). 

82:04     Westport,  SD  (VIII,  2-3-82) 
(H.P.  Jacobs  and  Sons)  (role  of  EPA 
Regional  Administrator). 

Salient  Requirements 

81:43     Honolulu.  HI  (IX,  6-11-81) 
(Hawaii  Concrete  Products)  (vertical 
cast  pipe  vs.  centrifugal  cast  pipe). 

81:58    Ashland,  KY  (IV,  7-27-81) 
(Fairbanks  Mores  Pump)  (speculative 
maintenance  problem  not  salient). 

81:69    Houma,  LA  (VI  8-19-81) 
(Hydromatic  Pump)  (recirculation  port 
size)  (speculative  maintenance  problems 
not  salient). 

81:79    Ashland,  KY  (IV,  10-1-81) 
(Fairbanks  Morse  Pump)  (maintenance 
cost). 

82:06    Tangier,  VA  (UI,  2-11-82) 
(Ultraviolet  Purification  Systems) 
(minimum  performance  needs). 

82:34     Monterey,  CA  (IX,  6-24-82) 
(Frank  M.  Booth.  Inc.)  (minimum 
performance  needs  for  brand  names). 

82:37     Cullman,  AL  (IV,  7-6-62)  (Cal 
Corp.;  Encore  Corp.  and  Drew  and 
Assoc.)  (based  on  mechanical  reliabihty 
and  maintenance  considerations) 
(design  features  enhancing  safety  and 
efficiency). 

82:41     Abilene,  TX  (VI,  7-27-82)  (R&S 
Engineering)  (manufacturers  only — 
unrelated  to  performance). 

82:46  Spearfish.  SD  (VIII,  8-19-82) 
(Sheesley  Plumbing  and  Heating  Co.) 
(drawn  around  single  named  brand). 

82:49    Dumas,  AR  (VI.  9-7-82)  (Hinde 
Engineering)  (unidentified). 

82:50    Eaton,  OH  (V,  &-14-82) 
(Wagner  Machinery)  (unidentified). 

82:53    Monterey,  CA  (IX.  9-29-82) 
(Frank  M.  Booth,  Inc.)  (longevity  in 
service). 


82:55    Haysville.  KS  (VU,  10-13-82) 
(Walker  Process)  (on-site  maintenance), 

82:16    El  Dorado,  KS  (VU.  11-16-62) 
(Oursler  Brothers  Const.)  (chain  vs. 
cable). 

Sole  Source 

81:08    Morgantown,  WV  (ffl.  2-1-81) 
(Clow  Co.)  (not  justified  by  cost 
effectiveness  analysis). 

81:43     Honolulu.  HI  (IX.  6-11-81) 
(Hawaii  Concrete  Products,  Inc.) 
(disguised). 

81:47     Jasonville,  IN  (V,  6-30-81) 
(Hinde  Engineering  Co.)  (catalog 
specifications  not  sole  source). 

81:62    Cobb  County,  GA  (IV,  8-11-81) 
(American  Bioreactor  Corp./BAV) 
(single  manufacturers  "or  equals"). 

81:80    Sacramento  County,  CA  {IX. 
10-2-81)  (Westates  Carbon  Co.) 
(inadequate  justification). 

81:83     Rush-Ryan  Sewer  Authority. 
PA  (III,  10-13-81)  (R&M  Associates) 
(single  manufacturer  prequalified). 

81:86    Hunt8ville,AL  (IV,  10-15-61) 
(Municipal  &  Industrial  Pipe  Services 
and  Astor  Bolden  Enterprises)  (must 
justify  naming  single  grout  material 
whether  sole  source  or  single  material). 

81:92    Hallandale,  FL  (IV,  11-3-81) 
(Municipal  &  Industrial  Pipe  Services; 
Interstate  Pipe  Maintenance;  and 
Polymer  Chemical  Corp.)  (single 
material  distinguished)  {competition 
among  suppliers). 

81:100    Harriman.  TN  {IV.  12-9-61) 
(Municipal  &  Industrial  Pipe  Services) 
(distinguished  from  single  material  with 
several  available  suppliers). 

82:02    Rush-Ryan  Sewer  Authority. 
PA  (lU,  1-22-82)  (R&M  Assoc.) 
(prequalification  procedures)  (reversed 
81:83). 

82:10    Sauget  IL  (V.  2-19-82)  (GHA 
Lock  Joint  Co.)  (specifications  allowing 
only  one  product  is  not  sole  source  since 
available  from  more  than  one  source). 

82:17    Lummi  Indian.  WA  (X.  3-26- 
82)  (Walker  Processing  Corp.)  (type  RBC 
available  from  sole  source  but  other 
brands  could  be  modified). 

82:18    Miami-Dade  Water  & 
Sewerage  Authority.  FL  (IV,  3-31-82) 
(Worthington  Group)  (not  sole  source  if 
two  or  more  manufactures  can  meet 
specification). 

82:19  Mount  Pleasant,  SC  {TV,  3-31- 
82)  (Bird  Machine  Co.)  (justification  for 
sole  sourcing  inadequate). 

82:37    Cullman.  AL  fIV,  7-6-82)  (Cal 
Corp.;  Encore  Corp.;  and  Drew  Assoc.) 
(equipment  available  from  more  tiian 
one  source  not  sole  source). 

82:44     Memphis.  TN  {IV,  8-lft-82) 
(B.F.  Goodrich  Co.)  (inadequate 
justification  for  single  material  activated 
filtration  process). 
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82.-68     Atwood.  OH  (V,  12-1-82) 
(Munitech)  (deviation  from 
specifications). 

Specifications 

A.  General 

81K)8    Morjtantown.WV  (III,  2-1-81) 
(Clow  Co.)  (prior  EPA  approval  does  not 
bar  review). 

81:53    Timmonsville.  SC  (IV.  7-17-81) 
(Quality  Sanitary  Services)  (bidder 
reliance  on  quantities  approximated  in 
IFB). 

82:06    Tangier,  VA  (III.  2-11-82) 
(Ultraviolet  Purification  Systems)  (brand 
name  or  equal-identify  salient 
requirement  and  how  related  to 
minimum  needs). 

82:07     Chattanooga,  TN  (IV,  2-18-82) 
(Spencer  Turbine  Co.)  (basic  design 
decision  to  utilize  existing  structure  not 
protestable). 

82:37    Cullman.  AL  (IV.  7-t>-82)  (Cal 
Corp.:  Encore  Corp.;  and  Drew  and 
Assoc.)  (IFB  must  clearly  explain 
information  to  be  submitted  and  method 
of  award). 

82:57    Cape  May  County  MUA,  NJ  (II. 
11-1-82)  (American  Bioreactor  Co.  and 
Fairfield  Service  Co.)  (basic  project 
design  not  met  when  "or  equal" 
proposal  fails  to  meet  key  features). 

B.  Unduly  Restrictive 

81:02    Little  Blue  Valley.  MO  (VIl.  1- 
8-81)  (Eby  Const.)  (restrictive  as 
applied;  local  preference). 

81:09  Wilmington,  DE  (III,  2-12-81 ) 
( Ashbrook-Simon-Hartley )  (maximum 
unit  price). 

81:29    North  Plainfield,  NJ  (11.  4-24- 
81)  (Schuylkill  Products)  (two  pipe 
materials  specified). 

81:43     Honolulu,  HI  (IX,  6-11-81) 
(Hawaii  Concrete  Products)  (vertical 
cast  pipe  lacked  performance  basis). 

81:47     Jasonville,  IN  (V,  6-30-81) 
(Hinde  Engineering  Co.)  (catalog 
specifications  that  competitors  capable 
of  copying). 

81:50    Kalida.  OH  (V.  7-2-81) 
(Sherbum  Co.)  (single  base  bid  pipe 
procurement  prohibited). 

81:58    Ashland.  KY  (IV.  7-27-81) 
(Fairbanks  Morse  Pump)  (EPA  funds 
minimum  performance  not  ideal  or  best 
design). 

81:61     Southington.  CT  (I.  8-7-81 ) 
(Chemcon)  (pump  design). 

81:62    Cobb  County,  GA  (IV.  8-11-81 ) 
(American  Bioreactor  Corp./BAV) 
(single  ba»e  bidding  prohibited)  (no  sole 
source  violation  where  contract 
permitted  use  of  "equal"). 

81:68    Warren  County  MUA,  NJ  (11,  6- 
19-81)  (Schuylkill  Products)  (design 
criteria  permitted  only  two  types  pipe — 
other  processes  not  evaluated). 


81:69     Houma,  LA(VI,  8-19-81J 
(Hydromatic  Pump)  (catalog  design 
specifications). 

81:74     Tifton,  GA  (IV,  9-1-81) 
(Municipal  &  Industrial  Pipe  Services) 
(single  material). 

81:79    Ashland,  KY  (IV.  10-1-81) 
(Fairbanks  Morse  Pump)  (documented 
maintenance  costs  as  performance 
requirements). 

81:86     Huntsville.  AL  (IV,  10-15-81) 
(Municipal  &  Industrial  Pipe  Services, 
and  Astor  Bolden  Enterprises)  (single 
material  grout). 

81:85    Sacramento,  CA  (IX,  10-14-81) 
(Dredge  Masters  International) 
(performance  testing  of  equipment). 

81:89  •  Harford  Countv,  MD  (III,  10- 
19-81)  (Schuylkill  Products)  (nationally 
accepted  concrete  pipe  standard; 
exclusion  of  Packerhead  pipe). 

81:92     Hallandaie,  FL  (IV,  11-3-81) 
(Municipal  4  Industrial  Pipe  Services, 
Interstate  Pipe  Maintenance;  and 
Polymer  Chemical  Corp.)  (single 
material  grout). 

82:06    Tangier.  VA  (111,  2-11-82) 
(Ultraviolet  Purification  Systems) 
(excess  capacity  justified  by 
experimental  design). 

82:07     Chattanooga.  TN  (IV,  2-18-82) 
(Spencer  Turbine  Co.)  (requiring  cast 
iron  for  reliability,  and  performance). 

82:18    Miami-Dade  Water  &  Sewer 
Authority.  FL  (IV,  3-31-82)  (Worthington 
Group)  (design  features  requiring  heavy 
duty  pump  justified  on  past  experience 
and  performance  needs). 

82:19    Mount  Pleasant,  SC  (IV,  3-31- 
82)  (Bird  Machine  Co..  Inc.) 
(specifications  must  be  performance 
based,  not  require  duplication  of 
competitors  design)  (exclusionary 
requirements  not  based  on  performance 
resulted  in  unjustified  sole  source). 

82:34     Monterey,  CA  (IX.  6-24-82) 
(Frank  M.  Booth.  Inc.)  (not  unduly 
restrictive  where  only  one  manufacturer 
supplies  equipment  but  others  are 
capable). 

82:37    Cullman,  AL  (IV,  7-6-82)  (Cal 
Corp.;  Encore  Corp.;  and  Drew  and 
Assoc.)  (performance  requirements  may 
include  safety,  efficiency,  reliability  and 
maintenance  factors)  (requiring  single 
brand  "or  equal"  does  not  require 
resoliciting  because  substitute 
equipment  permitted  in  alternate  bid). 

82:38    Fulton.  NY  (II.  7-16-82)  (LOC 
Pump  and  Equipment)  (minimum  needs). 

82:41     Abilene,  TX  (VI.  7-27-82)  (R&S 
Engineering)  (manufacturers  only) 
(performance  refers  to  minimum  not 
best). 

82:43     Brockton,  MA  (I,  8-16-82) 
(Tenco  Hydro)  (may  be  unduly 
restrictive  even  with  two  acceptable 
materials). 


82:44     Memphis,  TN  (IV,  ft-16-82) 
(B.F.  Goodrich  Co.)  (inadequate 
justification  for  single  material  activated 
filtration  process). 

82:45     Pasadena,  TX  (VI,  8-17-82) 
(Parkson)  (protestor  must  show  product 
excluded). 

82:46    Spearfish.  SD  (VIII.  8-19-82) 
(Sheesley  Plumbing  and  Heating  Co.) 
(restrictive  applications  drawn  around 
single  name  brand). 

82:49    Dumas.  AR  (VL  9-7-82)  (Hinde 
Engineering)  (detailed  catalog 
specifications  related  to  design  more 
than  performance  unduly  restrictive) 
(minimum  performance  not  necessarily 
"best"). 

82:50     Eaton,  OH  (V.  9-14-82) 
(Wagoner  Machinery)  (catalog 
specifications)  (same  as  one 
manufacturer's  machine)  (salient 
requirements  not  identified). 

82:53     Monterey,  CA  (IX,  9-29-82) 
(Frank  M.  Booth,  Inc.)  (only  one 
supplier,  not  proof  of  undue  restriction). 

82:55     Haysville,  KS  (VII,  10-13-82) 
(Walker  Process)  (on-site  maintenance 
as  minimum  performance  need  for  major 
equipment). 

82:57    Cape  May  County  MUA,  N)  (II, 
11-1-82)  (American  Bioreactor  Co.  and 
Fairfield  Service  Co.)  ("or  equal" 
alternatives). 

82:61     El  Dorado,  KS  (VII,  11-16-82) 
(Oursler  Brothers  Const.)  (catalog 
specifications)  (failure  to  state  minimum 
performance  needs). 

82:66    Smyrna,  TN  (IV,  11-29-82) 
(Charles  Finch  Co.  and  Waterman 
Industries)  (rejection  of  "equal '  must  be 
performance  based). 

82:68    Atwood.  OH  (V,  12-1-82) 
(Munitech.  Inc.)  (sole  source/deviation 
from  specifications). 

82:70    Metropolitan  Wastewater 
Management  Commission.  OR  (X.  12- 
22-82)  (Robert  Dougan  Const.)  (rejection 
of  all  bids  if  grantee  finds  its 
specifications  unduly  restrictive). 

Standing 

82:06    Oceanside,  CA  (IX,  1-30-81) 
(Bird  Machine  Co..  Inc.)  (subcontractor 
cannot  protest  a  prime's  use  of 
nonresponsible  subcontractor). 

81:07    Albert  Lea,  MN  (V,  2-3-81) 
(Pennwalt  Corp.)  (summary  disposition). 

81:19    Phoenix,  AZ  (IX.  3-27-81) 
(TGK  Const,  and  M.M.  Sundt  Const.) 
(.second  low  bidder). 

81:45     San  Francisco.  CA  (IX.  10-2- 
81)  (Hydro  Conduit  Co.)  (supplier/ 
offeror  with  ability  to  compete  has 
affected  financial  interest). 

81:46    San  Francisco,  CA  (IX,  6-15- 
81)  (Alliance  of  Minority  Contractors 
and  Suppliers)  (association  representing 
minority  subcontractors). 
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81.47     Jasonville,  IN  (V,  6-30-ei) 
(Hinde  Engineering)  (equipment  supplier 
may  protest  restrictive  application  of 
specifications,  may  not  protest 
specifications  with  which  it  complies). 

81:49     Los  Angeles  County,  CA  (IX,  7- 
1-81)  (Dresser  Industries)  (subcontractor 
lacks  standing  to  protest  competitor's 
equipment  compliance  with 
specifications). 

81:58    Ashland,  KY  (IV,  7-27-81) 
(Fairbanks  Morse  Pump)  (subcontractor 
protesting  restrictive  specifications). 

81:59     Metropolitan  Wastewater 
Management  Commission.  OR  (X.  7-30- 
81)  (Hyland  Brothers  Const,  and  Assoc.) 
(entitlemenl  to  contract  award  as 
responsive,  lesponsible  bidder  not 
required  for  filing  protest). 

81:64     Loganville.  GA  (IV.  8-14-81 ) 
(Flygt  Corp.)  (subcontractors/suppliers 
lack  standing  to  protest  equipment  order 
cancellation). 

81 :72    Albert  Lea,  MN  (V,  2-3-«l ) 
(Bird  Machine  Co  )  (subcontractors  may 
not  protest  substitution  by  prime). 

81:75     New  Castle,  IN  (V.  9-9-81)  (Joe 
R.  Norman  Contractor)  (bidder  may  not 
challenge  acceptance  of  performance 
bond  absent  effect  on  competition). 

81:77     Carrboro.  NC  (IV,  9-2:5-81) 
(Clevepak  Corp.)  (suppliers  protesting 
procurement  from  nonresponsible 
supplier). 

81:92     Hallandale,  PL  (IV,  11-3-81) 
(Municipal  &  Industrial  Pipe  Services: 
Interstate  Pipe  Maintenance:  and 
Polymer  Chemical  Corp.)  (supphor 
challenging  single  material  requirement). 

81:96    Tallahassee,  n.  (IV,  n-iO-61) 
(CSS  L  Mechanical  Const,  and  Assoc,  of 
Minority  Contractors)  (association 
representing  minoritv  contractors). 

82:03     Fort  Wayne,  IN  (V,  1-25-82) 
(Bates  &  Rogers  Const.)  (equipment 
supplier  lacked  standing). 

82:09     Cobden.  IL  (V,  2-19-82)  (R-J 
Equipment  Sales)  (standing  of 
equipment  suppliers  limited). 

82:29    Syracuse,  NY  (II,  5-18-82)  (Bat- 
Con,  Inc.)  (withholding  payments  to 
contractor  for  failure  to  meet  MBE 
requirements  not  protestable). 

82:46     Spearfish,  SD  (VIII,  8-19-82) 
(Sheesley  Plumbing  and  Heating  Co  ) 
(subcontiactor  protest  of  restrictive 
application  of  specifications). 

82:48     Claremont.  CA  (iX,  8-26-82) 
(Peter  Cavrilis)  (city  employee  allegedly 
fired  for  questioning  subagreement 
award  lacks  standing). 

82:49     Dumas,  AR  (VI.  9-7-82)  |Hinde 
Engineering)  (potential  subcontractor 
may  protest  restrictive  specifications). 

82:51     Moline,  IL  (V.  9-21-82)  (Walker 
Process)  (subcontractor/supplier  lacks 
standing  to  challenge  evaluation  of 
prime  bid  responsiveness). 
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82:58    Russian  River,  CA  (IX,  11-1- 
82)  (Dan  Caputo  Co.,  and  Wagner 
Const.,  A  Joint  Venture)  (terminated 
contractor  not  bidding  on  corrective 
work  contract  lacks  standing). 

82:60    Rochester  Pure  Waters  Distnct. 
NY  (II.  11-3-82)  (Schiavone  Const.  Co./ 
Cotton  Dean  Underground  Excavation 
Co.,  Joint  Venture)  ("public  interest" 
provides  no  standing). 

62:63     Elk  Pinch,  WV  (III,  11-18-82) 
(Kappe  Assoc.)  (subcontractor  lacks 
standing  to  protest  nondiscriminatory 
perf.ormance  bond  requirement). 

82:64     Shady  Spring  PSD,  W^V  (HI,  11- 
22-82)  (Davis  Water  &  Waste  Industries. 
Inc.)  (subcontractor  substiluMon  not 
protestable). 

02:71     Columbus,  OH  (V,  12-29-82) 
(Zimpro)  (adversely  affected  direct 
financial  interest). 

82:72     Alha.nce.  OH(V,  »-10-82)  (R&S 
Engineering)  (no  standing  where 
subcontractor  failed  to  attempt 
prequalification). 

Sua  Sponte  Re\  iew 

81:08     Morgantown.  V^'V  (III.  2-11-81) 
(Clow  Co.)  (untimely  protest,  disguised 
sole  source  specifications). 

81:31     Gildford  County  Sewer 
District  MI  (VIll.  4-2ft-«i)  (Baltrusch) 
Const,  (unstated  rejection  rationale 
reviewed). 

81:38     Indianapolis.  IN  (V,  5-27-81) 
(American  Digital  Systems)  (denied,  no 
fundamental  principles  at  issue). 

8155     CenterviUe.  lA  (Vn.  7-21-81) 
(Grady  Unlimited)  (discretionary). 

81:62     Cobb  County.  GA  (IV,  &-11-81) 
(AmfTican  Bioreactor  Corp./BAV) 
(importance  of  prospective 
procurement). 

81.69     Houma.  LA  (VI.  8-19-81) 
(Hydromatic  Pump)  (untimely  protest, 
exclusionary  specifications). 

81:87  Cridersville,  OH  (V,  10-16-81) 
(Miami  Valley  Contractors)  (issues  not 
raised  to  grantee). 

82:25     Perryville,  MD  (III.  4-28-82)  (J. 
Vinton  Schafter  &  Sons,  Inc.)  (MBE 
responsiveness  issues). 

82-44  Memphis,  TN  (IV.  8-16-82) 
(B.F.  Goodrich  Co.)  (review  of  single 
materia]  specification) 

82:52     Gwynns  Falls  Relief 
Interceptors  (III,  9-14-82)  (R.J.  Longo 
Const.)  (before  grantee  decision). 

Subcontract — Award 

81:06     Oceanside,  CA  (DC,  1-30-81) 
(Bird  Machine  Co.)  (prime  bid 
responsive  though  listed  nonresponsible 
subcontractor). 

81:23     Passaic  Valley.  \J  (II.  4-20-«2) 
(Rochester  Pump  and  Machine.  Inc.)  (no 
EPA  regulation  for  subcontractor 
procuring  supplies)  (competitive 


negotiation  principles  do  not  apply  to 
subcontractor  selection). 

81:55     CenterviUe,  L\  (VU.  7-21-81) 
(Grady  Unlimited)  (MBE  policy 
establishes  no  right  to  award). 

81:63     Honolulu.  HI  (IX,  8-12-81) 
(Nichols  Engineering  &  Research  Co.) 
(equipment  procurement  by  subcontract 
instead  of  separate  direct  contracts). 

81:101     Ewing  Lawrence  Sewerage 
Authority.  NJ  (II.  12-14-81)  (Neshaminy 
Const.)  (substitution  of  subcontractors 
not  protestable). 

82:22     Goldendale,  WA  (X,  4-16-82) 
(IMCO  General  Const.)  (failure  to  list 
subcontractors  made  of  responsiveness). 

82:64     Shady  Spring  PSD,  WV  (IIL  11- 
22-82)  (Davis  Water  &  Waste  Industries) 
(subcontractor  substitution  not 
protestable). 

82:71     Columbus,  OH  (V,  12-29-82) 
(Zimpro)  (grounds  for  subcontractor 
protest). 

82:72     Alliance.  OH  (V,  9-10-82)  (R&S 
Engineering)  (no  standing  where 
subcontractor  failed  to  attempt 
prequalification). 

Summary  Disposition 

81:07     AlbertLea,MN(V,  2-3-81) 
(Pennwalt  Corp.)  (untimely,  no 
standing). 

81:41     Grand  Haven,  MI  (V,  6-5-81) 
(Equipment  &  Gravel)  (work  beyond 
scope  of  project). 

81:63     Honolulu,  HI  (IX.  &-1 2-81) 
(Nichols  Engineering  &  Research  Co.) 
[frivolous). 

81  100     Harriman,  TN  (IV.  12-9-81 ) 
(Municipal  &  Industrial  Pipe  Services) 
(failure  to  file  written  protest  after 
telegram). 

81:104     Elizabethtown.  KY  (IV.  12-18- 

81)  (Autorol  Corp.)  (protest  used  to 
preserve  restrictive  specification  for 
protestor's  benefit). 

82:03     Fort  Wayne,  IN  (V.  1-25-82} 
(Bates  &  Rogers  Const.)  (appeal 
procedurally  defective). 

82:39     Russian  River,  CA  (IX.  7-20- 

82)  (Dan  Caputo.  Co.  and  Wagner  Co..  A 
Joint  Venture)  (contractor  claim). 

82  51     Moline.  IL  (V.  9-21-62)  (Walker 
Process)  (supplier  lacks  standing  to 
challenge  bid  evaluation/ 
responsiveness!. 

82:57     Cape  May  County  MUA.  NJ  {II. 
11-1-82)  (American  Bioreactor  Co.  and 
Fairfield  Service  Co.)  (protest  not 
frivolous  where  basic  project  design  not 
clear  from  IFB). 

82:71     Columbus.  OH  (V,  12-2^-82) 
(Zimpro)  (no  adversely  affected 
financial  interest). 

Time  Limitations 

81:01     N.Y.  State  DEC.  NY  (11, 1-7-81) 
(Sweda  Enterprises)  (7  days  from  IFB). 
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81:08  Morgan  town.  WV  (HI.  2-11-81) 
(Clow  Co.)  (protest  10  days  after  receipt 
of  IFB)  (sua  sponte  review  granted). 

81:09    Wilmington.  DE  (III.  2-12-81) 
(Ashbrook-Simon-Hartley)  (knowledge 
of  restrictive  specification  requires 
protest  before  bid  opening). 

81:23     Tifton.  TA  (IV,  4-13-81)  (Astor 
Bolden  Enterprises,  Inc.  and  Municipal  & 
Industrial  Pipe  Services.  Ltd.)  (protest  to 
be  within  week  of  factual  event  giving 
notice  of  basis). 

81:25    Hopkinsville.  KY  (IV.  4-14-81) 
(Price.  Inc.  and  Neal  Inc.,  Joint  Venture) 
(protest  within  week  of  constructive 
knowledge). 

81:33     Lynchburg.  OH  (V.  4-30-81 ) 
(Dow  Const.)  (clock  starts  on  bid 
evaluation  issue  when  access  to  bid 
content  allowed). 

81:34    San  Diego,  CA  (IX.  5-1-81) 
(Westates  Carbon)  (time  limits  protect 
pubUc  interest). 

81:36    Buncombe  County.  NC  (IV.  5- 
7-81)  (Carlon.  Division  of  Indian  Head) 
(advance  knowledge  of  restrictive 
specifications  before  bid  openmg  made 
protest  late). 

81:38     Indianapolis.  IN  (V,  5-27-81) 
(American  Digital  Systems)  (clock  starts 
on  procurement  method  issue  on  receipt 
of  IFB). 

81:40    Memphis.  TN  (IV,  6-2-81  ] 
(American  Digital  Systems)  (where  RFP 
not  in  conformity  with  request  for 
qualifications  must  protest  week  after 
proposal  meeting). 

81:44    Tuolumme  County,  CA  (IX,  6- 
11-81)  (Chaudhury  &  Assoc,  Inc.) 
(protest  6  days  late,  appeal  1  day  late). 

81:46    San  Francisco,  CA  (IX.  6-15- 
81)  (Alliance  of  Minority  Contractors 
and  Suppliers)  (5  days  late). 

81:47    Jasonville.  IN  (V.  6-30-81 ) 
(Hydro  Conduit)  (each  issue's  timeliness 
considered  separately). 

81:49    Los  Angeles  County,  CA  (IX,  7- 
1-81)  (Dresser  Industries)  (  timely  filed 
three  months  post  bid  opening). 

81:54    Monmouth  County,  NJ  (II,  7- 
21-81)  (Fellows,  Read  &  Assoc.)  (for 
protesting  short  proposal  preparation 
period). 

81:55     Centerville,L^( VII,  7-21-81) 
(Grady  Unlimited)  (understandable  but 
inexcusable  delay). 

81:57    Newaygo  County  Board  of 
Public  Works.  MI  (V.  7-24-81)  (D.J. 
Domas)  (one  day  late). 

81:58    Ashland.  KY  (IV,  7-27-81) 
(Fairbanks  Morse  Pump)  (notice  to 
prime  that  supplier's  equipment  rejected 
does  not  start  clock  on  supplier)  (  failure 
to  notify  interested  parties  does  not 
affect  dismissal). 

81:62    Cobb  County,  GA  (IV,  8-11-81) 
(American  Bioreactor  Corp./BAC)  [sua 
sponte  review  after  time  for  protest 


appeal)  (one  week  means  seven 
consecutive  calendar  days). 

81:64    Loganville,  GA  (IV,  8-14-81 ) 
(Flygt  Corp.)  (Supplier's  protest  due 
week  after  letter  advising  equipment 
would  not  be  used). 

81:69     Houma,  LA  (VI.  8-19-81 ) 
(Hydromatic  Pump)  (untimely  appeal, 
sua  sponte  review  of  exclusionary 
specifications). 

81:70    Tuscaloosa,  AL  (IV,  8-20-81) 
(Naylor  Supply  Co.)  (receipt  of 
determination  by  law  firm,  not 
individual  attorney,  starts  clock). 

81:80    Sacramento  County.  CA  (IX, 
10-2-81)  (Westates  Carbon  Co.) 
(restrictive  specification  protest  filed 
after  bid  opening). 

81:81     Columbus,  OH  (V,  10-5-81) 
(Cantwell  Machinery)  (receipt  by 
counsel  is  receipt  by  protestor). 

81:86    Huntsville,  AL  (IV.  10-5-81) 
(.Municipal,  A  Industrial  Pipe  Services 
and  Astor  Bolden  Enterprises)  (unduly 
restrictive  specification  exception  to 
time  limitation). 

81:88    Fort  Wayne,  IN  (V,  10-16-81) 
(Bates  and  Rogers  Const.)  (53  days  late). 

81:94     Oneida  County  Sewer  District, 
.\'Y  (II.  11-4-81)  (CO.  Falter  Const.) 
(grantee  letter  interpreting  specifications 
starts  clock). 

81:95     Fowlerville,  MI  (V,  11-9-81] 
(N'ormco  Const.)  (verbal  notice  does  not 
start  appeal  clock). 

81:96    Tallahassee,  FL  (IV,  11-10-81) 
(GS&L  Mechanical  Const.;  Assoc,  of 
Minority  Contractors)  (timely  protest 
after  termination  of  post  bid-opening 
negotiations). 

81:99    South  Seminole  and  North 
Orange  County,  FL  (IV,  11-20-81) 
(DeZurik  Valve  Manufacturing  (where 
bidder  knew  specifications  were 
ambiguous,  protest  must  be  filed  prior  to 
bid  opening). 

81:104    Elizabethtown.  KY  (IV,  12-18- 
81)  Autorol  Corp.)  (one  week  means 
seven  days) 

81:105     South  Seminole  and  North 
Orange  County  Wastewater 
Transmission  Authority,  FL  (IV,  12-22- 
81)  (Terra  Video)  (seven  days  to  protest 
to  grantee). 

81:107  Colchester,  CT  (1, 12-31-81) 
(Clark  Sewer  Const.)  (clock  begins  on 
responsiveness  issue  at  bid  opening). 

82:03     Fort  Wayne,  IN  (V,  1-25-82) 
(Bates  &  Rogers  Const.)  (knew  or  should 
have  know  test  for  timeliness). 

82:05     Wawarsing,  NY  (II,  2-8-82)  (A. 
Ceston  Co.)  (time  not  tolled  by  further 
discussions) 

82:07    Chattanooga,  TN  (IV.  2-18-82) 
(Spencer  Turbine  Co.)  (protestor  should 
have  known  specification  restrictive 
before  bid  opening). 


82:09    Cobden.  IL  (V.  2-19-82)  (R-I 
Equipment  Sales)  (one  week  time 
limitation). 

82:10     Sauget.  IL  (V.  2-19-82)  (GHA 
Lock  Joint)  (protest  of  specifications 
after  bid  opening). 

82:12    Channelview,  TX  (VI  3-8-82) 
(Euramca  Ecosystems)  (interlocutor^' 
grantee  decision  resolved  initial  protest 
but  created  grounds  for  second  protest). 

82:19    Mt.  Pleasant,  SC  (IV,  3-31-82) 
(Bird  Machine  Co.)  (letter  denying 
prequalification  starts  clock). 

82:25     Perry ville,  MD  (lU,  4-28-82)  (J. 
Vinton  Schafer  &  Sons)  (constructive 
knowledge)  [sua  sponte  review  granted). 

82:26     Akron,  OH  (V,  5-3-82) 
(Environmental  Elements)  (grantee  . 
dismissal  as  untimely). 

82:27     Eveleth.  MN  (V,  5-3-82) 
(Gridor  Const.)  (knew  or  should  have 
known). 

82:31     Menominee,  MI  (V,  6-8-82) 
(Krygoski  Const.)  (knew  or  should  have 
known). 

82:39     Russian  River,  CA  (IX,  7-20- 
82)  (Dan  Caputo  Co.  and  Wagner  Co.,  A 
Joint  Venture)  (supplemental  protest 
raising  new  issues). 

82:43     Brockton,  MA  (I,  8-16-82) 
(Tenco  Hydro)  (grantee  has  burden  of 
demonstrating  untimeliness). 

82:44     Memphis,  TN  (IV,  8-16-82) 
(B.F.  Goodrich  Co.)  (protest  late)  (sua 
sponte  review  granted). 

82:46  Spearfish.  SD  (VIII,  8-19-82) 
(Sheesley  Plumbing  and  Heating  Co.) 
(restrictive  application  starts  clock). 

82:47    Bedford  Heights,  OH  (V,  8-20- 
82)  (Suburban  Power  Piping,  et  a!.] 
(knew  or  should  have  known). 

82:54     Palm  Beach.  FL  (IV,  10-7-82) 
(PoljTner  Chemical  Co.). 

82:60    Rochester  Pure  Wafers  District. 
NY  (II,  11-3-82)  (Schiavone  Const.  Co,/ 
Cotton  Dean  Underground  Excavation 
Co.,  Joint  Venture)  (clear  manifestation 
starts  clock). 

82:64     Shady  Spring  PSD,  WV  (III,  11- 
22-82)  (Davis  Water  &  Waste  Industries) 
(where  negotiation  letters  and  requests 
for  clarification,  grantee  reply  needed 
before  protestable). 

82:68    Atwood,  OH  (V,  12-1-82) 
(Munitech)  (waiver  of  deviation  from 
specifications)  (appeal  filed  with  EPA  5 
days  late). 

Waiver 

81:20    Tomah,  WI  (V,  4-10-81)  (W.G, 
Jaques)  (MBE  requirement  designated 
responsiveness  not  waivable). 

81:24     El  Dorado  Irrigation  District. 
CA  (IX,  4-13-81)  (Lotus  Const.)  (failure 
to  acknowledge  addenda). 

81:48    Cleveland.  MS  (IV.  7-1-81) 
(Roland  Pugh  Const.)  (wavier  of  minor 
deviation  not  giving  bidder  advantage). 
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81;50     Kahda,  OH  (V.  7-2^1) 
(Sherhurn  Co.)  (failure  to  list  unit  prices 
not  waivable). 

81:107  Colchester,  CT  (I.  12-31^1) 
(Clark  Sewer  Const.)  (failure  to  bid  on 
alternate  waivable). 

82:03     Fori  Wayne.  IN  (V,  1-25-82) 
(Bates  &  Rogers  Const.)  (waiver  of  fiscal 
integrity  requirements). 

82:21     Fallbrook  Sanitary  District.  C.A 
(IX.  4-6-a2)  (iMetro- Young/Lopez  Const.. 
A  Joint  Venture)  (demonstration  of 
positive  MBE  requirements). 

82:27     Eveleth,MN(V.  5-3-821 
(Gridor  Const.)  (may  waive  dib  defect 
where  imniaterial). 

82:35     Van  Buren  County.  MJ  {V.  &- 
28-82)  (Uriion  Const.)  (omission 
waivable  as  minor  where  no  convpetitive 
edge  results). 

82:68     Atwood,  OH  (V,  12-1-82) 
(Munitech)  (Waiver  of  deviation  from 
specifications)  (appeal  filed  with  EP.A  5 
days  late). 

82:89    Globe.  AZ  (IX,  12-8-82) 
(Mercury  Const.)  (failure  to 
acknowledge  addenda). 

IFB  l)j(,   B4-J4;a2  Filed  9-12-»«;  8*5  «I|I| 
BILUMG  CODE  CSU-Sfr-M 


rOPP-24004«:  R«L-2263»-21 

Special  Local  Need  Registrations; 
Voluntary  CanoeNations 

Correction 

In  PR  Doc.  84-19874  beginning  on  page 
30784  in  the  issue  of  Wednesday.  August 
1,  1984.  mnke  the  following  corrections: 

1.  On  page  30784,  in  the  fourth  column 
of  the  table,  the  entries  on  the  third  and 
fourth  lines  should  be  transposed 

2.  On  page  30785: 

a.  Under  New  Jersey,  in  the  last  line  of 
the  second  column,  add  the  word 
"Concentrate"  at  the  end  of  the  line. 

b.  Under  New  Mexico,  in  the  fourth 
line  of  the  second  column,  add  "A 
Repeilant"  at  the  end  of  the  line. 

c.  Under  New  York,  the  entr>'  "NY  78 
0028".  in  the  .-.econd  column,  add 
"Dibrom"  following  "ortho". 

d.  Under  the  same  state,  same  entry. 
third  column.  "Orotho"  should  read 
"Ortho". 

3.  On  page  30787: 

a.  Under  Texas,  the  entry  "TX  78 
0040".  second  column,  "Nudring"  should 
read  "Nudrin". 

b.  Under  the  same  state,  the  entry  "TX 

79  0033".  second  column.  "colloidaH" 
should  read  "Colloidal". 

c.  Under  the  game  state,  the  entry  "TX 

80  0026",  second  column.    Solubel 
Power"  should  read  "Soluble  Powder". 

d.  Under  the  same  state,  the  entry  "TX 

81  0018",  "Mitcite.-.do...  ■  should  read 
"Miticide.". 


e  Under  the  same  state,  same  entry, 
third  column,  '3"  should  read  "do  '. 

4,  On  page  30"88.  the  heading 
Wisconsin  should  be  added  above  the 

entry  "WI  77  0001". 

BIUJMQCOOC  tSOS-01-M- 


FEDERAL  MARfTIME  COMMISSION 
[Docket  No.  64-311 

Arctic  Guif  Marine,  inc.,  Peninsula 
Shippera  Association,  inc^ 
SouthtMHind  Shippers,  Inc^  Order  of 
Investigation  and  Hearing 

Ar<!ii  Gulf  Marine,  hii    ;.'\GM)wasa 
tariffed  common  carrier  by  water 
operating  a  barge  service  in  the  Seattle. 
Washington/ Alaska  trade  prior  to  the 
cancellation  of  its  tarnff  on  December  3. 
1982.  Information  before  the 
Commission  indicates  that  AGM: 

1.  Charged  a  dif.''erent  compensation 
for  the  transportat;on  of  property  than 
the  rates  specified  in  its  tariff  on  file 
with  the  Commission  and  duly 
published  and  in  effect  on  13  or  more 
shipments  during  the  period  April  23, 
1982-October  29.  1982. 

2.  Absorbed  drayage  charges  without 
a  provision  in  its  tariff  authorizing  such 
absorptions  during  the  period  |ul\'  " 
1982-Ocfober  14.  1982 

3  Carried  out  unfiled  and  unapproved 
preferential  and  cooperative  working 
arrangements,  and  agreements  granting 
special  rates  and  accommodations,  with 
Peninsula  Shippers  Association,  Inc  . 
Hnd  Southbound  Shippers.  Inc.,  during 
the  period  March  15,  1982-November  10. 
1982. 

Information  before  the  Commission 
indicates  that  Peninsula  Shippers 
Association.  Inc.  (PSA|  has  been 
opera ung  as  a  common  earner  by  water 
in  the  Seattle.  Washington /Alaska  trade 
since  March  20.  1982.  without  a  tariff  on 
file  with  the  Commission,  and  has 
entered  into  and  carried  out  unfiled  and 
unapproved  preferential  cooperative 
working  arrangements,  and  agreements 
providing  for  special  rates  and 
accommodations  with  .AGM. 

Information  before  th"-  Commission 
indicates  that  Southbound  Shippers,  Inc. 
(SSI)  has  been  operating  as  a  common 
earner  by  \%atpr  in  the  Seattle. 
Washington /Alaska  trade  since 
November  10.  1982.  without  a  tanff  on 
file  with  the  Commission,  and  has 
entered  into  and  earned  out  unfiled  and 
unapproved  preferential  cooperative 
working  arrangements,  and  agreements 
providing  for  special  rates  and 
aocommodations  with  PSA  and/or 
AGM. 


Section  2  of  the  Intercoastal  Shipping 
Act.  1933  (46  U^.C.  app.  844)  provides  ui 

pertinent  part: 

That  every  comftiori  earner  by  water  in 
intercoastal  commerce  shall  file  wi»h  the 
Federai  Maritime  CommisMon  and  keep  open 
lo  public  insppction  acfaeduies  sfaowing  all 
rales,  fares  a.id  charts  for  or  in  oonnectran 
with  iransfMrtdtioa.  .  .  .  oor  shall  any 
common  earner  by  water  in  intercosstol 
comroerLe  charge  or  demand  or  collect  or 
ret  ein'  a  greater  or  less  or  different 
compensation  for  the  transportation  of 
passengers  or  propert>  or  for  aii\  service  in 
ronneclion  therewith  than  the  rates  fares. 
n'-d/or  charges  which  are  specified  in  \\* 
schedules  filed  with  the  Commission  and 
duly  posted  and  in  effect  at  the  time.  , 

By  charging  different  compensation 
for  transportation  of  property  than  the 
rates  specified  in  its  filed  tariff,  and  by 
absorbing  drayage  charges  without  a 
provisioin  authorizing  such  practice  in 
its  tariff,  it  appears  that  AGM  violated 
this  section.  It  also  appears  that  PSA 
and  SSI  v  lulated  this  section  by 
operating  as  common  carriers  without  a 
schedule  of  their  rates  having  been  filed 
with  the  Commission, 

Section  15  of  the  Shipping  Act.  1916 
(46  U.S.C.  app.  814).  which,  at  the  time  of 
the  activities  discus.sed  above,  provided 
in  pertinent  part; 

Ever>  common  carrier  by  water  shal! 

file  immediately  wrh  the  Commission  «  inie 
copy,  or  if  oral,  a  true  and  complete 
memorandum,  of  every  agreement  with 
another  such  earner     .  .  giving  or  receiving 
special  rate*  aixxim  modal  ions,  or  other 
special  privilejies  or  adiantd^es;  .  .  .  of  in 
any  manner  providing  for  an  exrJusive. 
preferential,  or  cooperative  working 
arrangement.  ... 

Any  agreement  and  any  modification  or 
cancellation  of  anv  ajtreement  not  approved, 
or  disajjproved  by  the  Commission  shatl  be 
unldVNful.  and  aereements  modifications,  and 
cancellHtions  ^hail  Ise  iavifui  only  when  and 
as  long  as  approved  by  toe  Commission      .  . 

By  entering  into  and  ranyirigoul 
preferential  working  arrangements  and 
agreements  providing  for  special  rates 
and  accommodations,  it  also  appears 
that  AGM.  PSA.  and  SSI  have  violated 
this  section. 

Therefore,  it  is  ordered.  TTiat  pursuant 
to  section  22  of  the  Shipping  Act.  1916 
(46  U.S.C.  app.  821],  a  formal 
inve.stigation  and  hearing  is  hereby 
instituted  to  determine: 

:,  Whether  AGM  violated  section  2  of 
the  Intercoa.stal  Shipping  Act.  1933  (46 
US.C  app  844)  by  charging  a  different 
comf>ensation  for  the  transportation  of 
property  than  the  rates  filed  with  the 
Commission  in  its  tariff  and  in  effect  at 
the  time. 

2  Whether  AGM  violated  section  2  of 
the  Intercoastal  Shipping  Act.  1933  (46 
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U.SC.  app.  844)  by  absorbing  drayage 
charges  without  a  provision  in  its  tariff 
filed  with  the  Commission  and  in  effect 
at  the  time  providing  for  such 
absorptions. 

3.  Whether  AGM,  PSA,  and/or  SSI 
entered  into  and  carried  out  unfiled  and 
unapproved  preferential  and 
cooperative  working  arrangements,  and 
agreements  granting  special  rates  and 
accommodations,  in  violation  of  section 
15  of  the  Shipping  Act,  1916  (46  U.S.C. 
app.  814). 

4.  Whether  PSA  violated  section  2  of 
the  Intercoasfal  Shipping  Act,  1933  (46 
U.S.C.  app.  844)  by  operating  as  a 
common  carrier  by  water  in  the  Seattle. 
Washington/Alaska  trade  without  a 
tariff  on  file  with  the  Commission 
containing  a  schedule  of  its  rates  and 
charges. 

5.  Whether  SSI  violated  section  2  of 
the  Intercoastal  Shipping  Act,  1933  (46 
U.S.C.  app.  844)  by  operating  as  a 
common  carrier  by  water  in  the  Seattle. 
Washington/Alaska  trade  without  a 
tariff  on  file  with  the  Commission 
containing  a  schedule  of  its  rates  and 
charges. 

6.  Whether,  in  the  event  AGM,  PSA, 
and/or  SSI  are  found  to  have  violated 
any  provisions  of  the  Intercoastal 
Shipping  Act,  1933  (46  U.S.C.  app.  843,  e! 
seq.].  or  the  Shipping  Act,  1916  (46 
U.S.C.  app.  801,  et  seq..)  civil  penalties 
should  be  assessed,  and,  if  so,  the 
amount  of  such  penalties: 

It  is  further  ordered.  That  Arctic  Gulf 
Marine,  Inc.,  Peninsula  Shippers 
Association,  Inc.,  and  Southbound 
Shippers,  Inc.  be  named  Respondents  in 
this  proceeding; 

It  is  further  ordered.  That  this  matter 
be  assigned  to  an  Administrative  Law 
Judge  for  public  hearing  and  decision  at 
a  date  and  place  to  be  hereafter 
determined  by  the  Presiding 
Administrative  Law  Judge.  This  hearing 
shall  include  oral  testimony  and  cross- 
evamination  in  the  discretion  of  the 
Presiding  Officer  only  upon  a  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matters  in  issue  otherwise  requires  an 
oral  hearing  and  cross-examination  for 
the  development  of  an  adequate  record; 

It  is  further  ordered.  That  pursuant  to 
the  terms  of  46  CFR  502.61,  the  initial 
decision  of  the  presiding  officer  in  this 
proceeding  shall  be  issued  by  January 
10,  1986,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  May  10, 
1986; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  thereof  be  served 


upon  the  Respondents  and  the 
Commission's  Bureau  of  Hearing 
Counsel; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.72); 

It  is  further  ordered.  That  all  future 
notices,  orders,  or  decisions  issued  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  mailed  directly  to 
all  parties  of  record;  and 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  D.C. 
20573,  in  accordance  with  Rule  118  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.118),  as  well  as 
being  mailed  directly  to  all  parties  of 
record. 

Francis  C.  Humey, 
Secretary. 

fFP  Doc  84-2-1149  Filed  9-12-84:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

The  Conifer/Essex  GroLp,  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Go\ernor.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  5, 1984. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  The  Conifer/Essex  Group,  Inc., 
Worcester,  Massachusetts:  to  continue 
to  engage  through  its  subsidiary,  Conifer 
Computer  Services.  Inc.,  Worcester, 
Massachusetts,  in  data  processing 
activities  from  an  office  located  in 
Peabody,  Massachusetts  and  to  expand 
the  service  area  for  such  activities  to 
include  the  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire 
New  York,  Rhade  Island,  and  Vermont, 
prior  approval  having  been  obtained  for 
Massachusetts  only. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Herring  Bancorp,  Inc.,  Vernon, 
Texas;  to  engage  de  novo  through  its 
subsidiary.  Herring  Trust  Company. 
Vernon.  Texas,  in  all  functions  or 
activities  that  may  be  performed  by  a 
trust  company  (including  activities  of  a 
fiduciary,  agency,  or  custodial  nature)  in 
the  manner  authorized  by  state  or 
federal  law. 

Board  of  Governors  of  the  Federal  Reserve 

System,  September  7, 1984. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc  84-24285  Filed  9-12-84:  8:45  am| 
BILLING  CODE  6210-01-M 


First  Virginia  Banks,  Inc.;  Application 
To  Engage  de  Novo  In  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (32  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)).  to  engage  de  novo 
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through  a  national  bank  subsidiary  in 
deposit-taking  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiary  will  not  engage  in 
commercial  lending  transactions  as 
defined  in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S 
Trust  Cowpany  (70  Federal  Reserve 
Bulletin  371  (1984)J.  Although  the  Board 
is  publishing  notice  of  this  application. 
under  established  Board  policy  the 
record  of  the  application  will  not  be 
regarded  as  complete  and  the  Board  will 
not  act  on  the  application  unless  and 
until  a  preliminary  charter  for  the 
proposed  national  bank  8ubsidiar>  has 
been  submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processir^.  it  will  also  be  available  lor 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competihon. 
cdnflicts  of  interests,  or  unsound 
banking  practices.'  Any  request  for  a 
hearing  on  this  question  must  he 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  5, 
1984. 

A.  Federal  Reserve  Bank  of  Richnrand 

(Lloyd  VV.  Dostian,  jr..  Vice  President). 
701  East  Byrd  Street,  Richmond  Virginia 
23261: 

1.  First  Virginia  Banks,  Inc..  Falls 
Church,  Virginia;  to  engage  through  a 
national  bank  subsidiary.  First  Virginia 
Bank,  N.A..  Gaithersburg,  Maryland,  in 
deposit-taking,  consumer  and  mortgage 
(1-4  family  dwellings  on\y)  lending, 
trust,  investment  advisory  and  other 
banking  services,  but  not  in  making 
commercial  loans,  in  Montgomery 
County.  Prince  Georges  County,  and 
Baltimore  County.  Maryland. 


Board  of  Governors  of  the  Federai  Reserve 
Syslem.  September  7  1984 

lames  McAfaa, 

Associate  Secretary  of  Ute  Board 

|FR  Doc  S4-M2BI  Pflad  B-U-M.  »«*  aa) 
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Florida  National  Banks  of  Hortda,  tnc^ 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nont>anklng 
Company 

The  Company  listed  m  this  notice  has 
applied  under  |  225.14  of  the  Board  s 

Regulation  Y  (12  CFR  225.14)  for  the 
Board  s  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(aM2)  of  Regulation  Y  (49 
Federal  Register  794)  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
18431c)(8J)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  lesourcee. 
decreased  or  unf<iir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices  "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fflct  that  are  in  dispute,  summanzing  the 
evidence  that  wouid  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  wouid  be  aggrieved  by 
approval  of  the  proposal. 

Conunents  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  September  2B. 
1984. 

A.  Fsdaral  Reserve  Bank  of  AtlaaU 
(Roberi  £.  Heck.  Vice  Preaident)  104 

Marietta  Street.  NW  ,  Atlanta.  Georgia 
30303: 

1.  Florida  NalionaJ  Banks  of  Florida. 
Inc..  Jacksonville,  Florida;  to  merge  with 
Beacon  Financial  Corporation,  Inc., 
Jupiter.  Florida,  thereby  indirectly 
acquiring  Lighthouse  .National  Bank. 
Jupiter,  Florida.  Florida  National  Banks 
of  Florida.  Inc..  has  alao  applied  to 
acquire  Beacon  Leasing  Corporation. 
Jupiter.  Florida,  thereby  engaging  in 
leasing  activities  m  the  State  of  Florida: 
and  to  acquire  LN'B  Mortgage 
Corporation,  Jupiter.  Florida,  thereby 
engaging  in  the  origination,  sales, 
servicing  and  brokerage  of  mortgage 
loans  in  the  State*  of  Florida. 

Board  of  Governors  of  the  Federal  R« 
Syslem.  September  7. 1984 
lames  McAfoe, 

Associate  Secretary  of  the  Board. 

IWaoc.   M-:42II3  Filrd  9-1 2-84.  &4i4yBj 
BILUNG  CODE  UKMll-M 


Sebastian  Bankshares,  Inc^  at  aU 
FoTHMtians  of;  AoquiatMara  by;  and 
Mergers  of  Bank  HoMIng 


The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdnrg 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the    , . 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  tiie 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  m 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  m  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
5.  1984. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Wetsz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  83166: 
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1.  Sebastian  Bankshares,  Inc.,  Barling. 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  Bank  of 
Lavaca,  Arkansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
4O0  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Allied  Bancshares.  Inc.,  Houston, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Allied  Bank  Northwest. 
N.A.,  San  Antonio,  Texas,  a  de  novo 
bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  7.  1984. 

JamM  McAfee, 

Associate  Secretary  of  the  Board. 

(n<  Doc.  S4-24294  Rlfd  9-12-S4.  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Longitudinal  Study  of  Human  Semen 
Characteristics;  Open  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  October  11. 1984 

Time:  8:00  a.m.-4:30  p.m. 

Place:  Auditorium.  Robert  A.  Taft 
Laboratories.  4676  Columbia  Parkway. 
Cincinnati.  Ohio  45226 

Purpose:  To  review  and  discuss  the 
reproductive  and  semen  parameters  and 
charactenstics  that  should  be  studied  in  a 
longitudinal  study  design.  Viewpoints  and 
suggestions  from  industry,  organized  labor, 
academia,  other  government  agencies,  and 
the  public  are  mvited. 

Additional  information  may  be 
obtained  from:  Steven  M.  Schrader, 
Ph  D.,  Division  of  Biomedical  and 
Behavioral  Science.  NIOSH,  CDC,  4676 
Columbia  Parkway,  Cincinnati,  Ohio 
45226:  Telephones:  FTS:  684-8357; 
Commercial:  513/684-8357. 

Dated:  September  4. 1984. 

leffrey  P.  Koplan.  M.D., 

Acting  Director.  Centers  for  Disease  Control. 

|FR  Doc  84-24154  Filled  9-12-84:  8:45  am| 
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Health  Care  Financing  Administration 

Medicaid  Program;  Hearing: 
Reconsideration  of  the  Disapproval  of 
an  Ohio  State  Plan  Amendment 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  October  16. 
1984.  in  Chicago.  Illinois,  to  reconsider 
our  decision  to  disapprove  Ohio  State 
Plan  Amendment  84-2. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  September  28.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  Hearings  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  366  East  High  Rise.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207.  Telephone:  (301)  594- 
8261 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Ohio  State  Plan  Amendment 
84-2.  . 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearinjj  begins,  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(l]. 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Ohio's  request  to  revise  the  State's 
provisions  for  determining  the  cost  of 
care  liability  for  an  institutionalized 
Medicaid  recipient  violates  Federal 
regulations  at  42  CFR  435,733. 

Federal  regulations  at  42  CFR  435.733 
require  that  the  State  reduce  its  payment 
to  the  institution  when  the  Medicaid 
recipient  has  income  to  contribute  to  the 


cost  of  his  or  her  care.  They  also  require 
the  State  agency  to  deduct  certain 
amounts  from  that  income  based  on 
needs  the  patient  is  determined  to  have. 
One  of  the  deductions  required  is  an 
amount  for  the  maintenance  needs  of  a 
spouse  at  home  (the  MNA).  In  a  State 
which  uses  a  more  restrictive  income 
eligibility  standard  for  Medicaid 
eligibility  of  the  aged,  blind,  or  disabled 
than  is  used  to  determine  SSI  eligibility, 
and  which  does  not  have  a  program  for 
the  medically  needy,  the  amount  to  be 
deducted  must  not  exceed  the  Medicaid 
eligibility  standard  for  an  individual. 
(That  standard  adopted  pursuant  to 
section  1902(f)  of  the  Act.  will  be  more 
restrictive  than  the  SSI  income  eligibility 
standard  ) 

Ohio's  current  Medicaid  plan  allows 
for  an  MNA  of  $222.00  while  Ohio's 
income  eligibility  standard  for  an 
individual  is  $258.00.  The  MNA 
therefore  conforms  to  Federal 
regulation. 

The  proposed  amendment  would  raise 
the  maximum  MNA  to  $258.00  and 
would,  in  addition,  disregard  the 
spouse's  first  S324.00  of  personal  income 
in  determining  how  much  MNA  to  allow. 
This  effectively  sets  the  maintenance 
needs  level  of  the  spouse  at  $528.00. 

In  addition,  the  December  1, 1983 
effective  date  requested  by  the  State 
was  not  approved  because  we  believe 
that  45  CFR  201.3  precludes  approving 
any  State  plan  amendment  which  has  an 
effective  date  which  precedes  the  first 
day  of  the  quarter  in  which  the 
amendment  was  submitted,  if  it  involves 
increases  in  Medicaid  spending  over  the 
currently  approved  plan. 

The  notice  to  Ohio  announcing  an 
administrative  hearing  to  reconsider  our 
disapproval  of  the  State  Plan 
Amendment  reads  as  follows: 

Ms.  Patricia  K  Barry, 
Director  Ohio  Department  of  Human 
Services.  30  East  Broad  Street. 
Columbus.  Ohio  43215 

Dear  Ms.  Barry:  This  is  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  the  Ohio  State  Plan 
Amendment  84-2  was  received  on  .August  8, 
1984.  'Vou  have  requested  a  reconsideration 
of  the  disapproval  of  whether  this  plan 
amendment,  which  would  revise  the 
maximum  allowance  for  the  maintenance 
needs  of  the  noninstitutionalized  spouse  of  an 
institutionalized  Medicaid  recipient, 
conforms  to  the  requirements  for  approval 
under  the  Social  Security  Act  and  pertinent 
Federal  requirements. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  October  16.  1984,  at  10  a,m„  in 
the  8th  Floor  Conference  Room.  175  West 
lackson  Boulevard.  Chicago,  Illinois.  If  this 
date  Is  not  acceptable,  we  would  be  glad  to 
set  another  date  that  is  mutually  agreeable  to 
the  parties. 
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I  am  designating  Mr.  Albert  Miller  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing  The  Docket  Clerk  can  be  reached 
al  (30-11594-8281. 

Sincerely  yours. 
Ciirolvne  k   Davis.  Ph  D 

(Sec.  1116  of  the  Social  Security  Act  (42 
use.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  12.714,  Medical  Assistance 
Program) 

Dated:  September  6,  1984, 

Carolyne  K.  Davis. 

Administrator.  Health  Care  Financing 
Administration. 

KP  Dor  a4-24298  Filed  9-12-84.  8:45  ami 
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National  Institutes  of  Health 

National  Diabetes  Advisory  Board; 
Meeting 

Pursuant  to  Pub,  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Diabetes  Advisory  Board  on 
September  24.  1984,  8:45  am,  to 
adjournment,  at  the  Linden  Hill  Hotel. 
5400  Pocks  Hi!l  Road.  Bethesda, 
Maryland  20814.  The  meeting  which  will 
be  open  to  the  public,  is  being  held  to 
discuss  the  Board's  activities  and  to 
continue  the  evaluation  of  the 
Implementation  of  the  long-range  plan  to 
combat  diabetes  mellitus.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  Hotel  lobby, 

Mr,  Raymond  M.  Kuehne.  Executive 
Director.  National  Diabetes  Advisory 
Board,  P.O.  Box  30174,  Bethesda, 
Maryland  20205,  (301)  496-6045.  will 
provide  an  agenda  and  rosters  of  the 
members.  Summaries  of  the  meeting 
may  also  be  obtained  by  contacting  his 
office. 

Dated:  August  27. 1984, 
Betty  J.  Beveridge. 

NIH.  Committee  Management  Officer. 

|FR  Doc  84-24151  Filed  9-12-84;  8  45  am| 
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Recombinant  DNA  Advisory 
Committee  Working  Group  on  Human 
Gene  Therapy;  Meeting 

Fhjrsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
working  Group  on  Human  Gene  Therapy 
at  the  National  Institutes  of  Health, 
Building  31 C,  Conference  Room  9,  9000 


Rockville  Pike.  Bethesda,  Maryland 
20205,  on  October  12,  1984,  from 
approximately  9:00  a.m.  to  adjournment 
at  approximately  5:00  p,m,  to  discuss 
submission  guidelines  for  proposals 
involving  human  gene  therapy  and 
review  procedures.  This  meeting  will  be 
open  to  the  public.  Attendance  by  the 
pubhc  will  be  limited  to  space  available. 

Further  information  may  be  obtained 
from  Di,  William  J,  Gartland.  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committeee  Working  Group  on  Human 
Gene  Therapy,  National  Institutes  of 
Health,  Building  31,  Room  3Bl0. 
Bethesda,  Marj'land,  telephone  301-496- 
6051, 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements'  (45  PR  395921  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  o< Federal 
Domestic  Assistance.  .Normally  \IH  Lists  m 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  of  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  NDA  recombirwnt 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agtncies,  as  well  as  private  orgnnizations. 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
program  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Ddted:  August  27.  1984. 
Betty  ),  Beveridge, 
Committee  Management  Officer,  NIH. 

iFR  Doc  84-24150  Filed  S-12-84   8  45  tmj 
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Recombinant  DNA  Advisory 
Committee,  Working  Group  on  Release 
Into  Environment;  Meeting 

Pursuant  to  Pub,  L,  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
Working  Group  on  Release  into 
Environment  at  the  National  Institutes 
of  Health,  Building  31A,  Conference 
Room  4,  9000  Rockville  Pike,  Bethesda. 
Maryland  20205.  on  October  5, 1984. 
from  approximately  9:00  a.m.  to 
adjournment  at  approximately  5:00  p.m. 
to  discuss  submission  guidelines  for 
proposals  involving  microorganisms, 
and  other  issues  involving  release  into 
the  environment  of  recombinant 
organisms.  This  meeting  will  be  open  to 


the  public.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Further  information  may  be  obtained 
from  Dr.  Elizabeth  Milewski.  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Working  Group  on  Release 
into  Environment,  National  Institutes  of 
Health,  Building  31,  Room  3B10, 
Bethesda,  Maryland,  telephone  301-496- 
6051. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lisU  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  federal 
program  wpuld  be  included  as  many  federal 
agencies,  as  well  as  private  organizations. 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines,  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected 

Dated:  August  27.  1984. 
Betty  ].  Beveridge. 
Committee  Management  Officer.  NIH. 

!FR  Doc  84-Z4152  Filed  *-12-e4:  8:4S  ara] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  S«vlce 

Receipt  of  Application  for  Permit; 
Milwaukee  County  200  et  al. 

Notice  is  hereby  given  that  two 
applicants  have  applied  in  due  form  for 
permits  under  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.SC.  1361- 
1407),  and  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  Part  16). 

1.  Applicant: 

a.  Name:  Milwaukee  County  Zoo^ 
APP«  2575  BM 

b.  Address:  10001  West  Bluemound 
Road,  Milwaukee,  Wl  53226 

2.  Type  of  permit:  import 

3.  Name  and  number  of  animals:  polar 
bear  [Ursus  maritwus)  one 

4.  Type  of  Activity:  Public  display 

5.  Location  of  Activity:  Milwaukee 
County  Zoo,  Milwaukee,  WI 
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6.  Period  of  Activity:  Permanent  public 
display. 

The  purpose  of  this  application  is  to 
import  one  captive-bom  female  polar 
bear  cub  from  the  Ruhr  Zoo. 
Gelsenkirchen,  West  Germany  for 
public  display  and  captive  propagation. 

1   Applicant: 

a.  Name:  Dr.  Donald  B.  Siniff— APPa 
371 3BM 

b.  Address:  University  of  Minnesota. 
Minneapolis,  MN 

2.  Type  of  permit:  take 

3-  Name  and  number  of  animals: 

California  sea  otters  [Enhydra  lutns). 

one  hundred 

4.  Type  of  actix-ity:  Research— all 
(jtters  will  be  drugged,  tagged,  receive 
transmitters  (surgical  and/or  temple) 
and  undergo  blood  and  premolar 
extraction 

5.  Location  of  activity:  coastal 

Caiifomia 

fi  Period  of  activity:  3  years. 

The  purpose  of  the  research  is  to 
acquire  data  on  certain  population 
parameters  of  the  Caiifomia  sea  otter 
The  data  will  be  used  to  develop  a 
population  model  to  be  used  in 
predicting  the  potential  impact  of  oil 
spills  on  otters  and  in  alleviating 
potential  problems  that  may  be 
associated  with  oil  spills,  such  as  the 
translocation  of  otters  to  safer  regions. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  these  applications  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors. 

Written  data  or  views  or  requests  for 
copies  of  the  complete  applications,  or 
requests  for  a  public  hearing  on  these 
applications,  should  be  submitted  to  the 
Director.  U.S.  Fish  and  Wildlife  Service 
(F'WPO),  P.O.  Box  3654.  Arlington.  VA 
22203,  within  30  days  of  the  publication 
of  this  notice.  Please  refer  to  the 
appropriate  APP  *  when  submitting 
comments.  Individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

All  statements  contained  in  this  notice 
are  summaries  of  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
of  the  U.S.  Fish  and  Wildlife  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  during  normal 
business  hours  (7:45  am-4:15  pm)  in 
Room  605. 1000  North  Glebe  Road. 
Arlington,  Virginia. 


Dated:  Seplemt)er  7.  1984 
R.K.  RobinaoB. 

Chief.  Branch  offermits.  Federal  Wildlife 
Permit  Office. 

[FK  Dw.  M-24128  Filtd  9-12-«4.  »r«  Hm| 
BtLUNG  COOE  431*-SS-« 


Endangered  Species  Permit;  Cyril  M. 
Schneider  et  al^  Receipt  of 
Applications 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq): 

Applicant;  Cyril  M.Schneider.  New 
York.  NY— APP«  559707 

The  applicant  requests  a  permit  to 
import  a  bontebok  (Damaliscus  dorcos 
dorcas]  trophy,  taken  from  the  captive 
herd  of  Mr.  L.  de  Bruin.  Somerset  East, 
Republic  of  South  Africa,  for 
enhancement  of  the  survival  and 
propagation  of  the  herd. 

Applicant;  Joseph  C.  Witt.  Dorchester. 
MA— APP«  3472BM. 

The  applicant  requests  a  permit  to 
purchase  one  male  and  one  female  red 
siskin  (Carduelis  cuculatus)  for 
enhancement  of  propagation. 

Applicant:  USFWS/National  Fisheries 
Research  Center.  La  Crosse.  WI— APP^ 
2729BM. 

The  applicants  request  a  permit  to 
take  (sacrifice)  30  Higgins  eye  pearly 
mussels  [Lampsilis  hi^insi]  from  the 
Mississippi  River  system  for  scientific 
research. 

Applicant:  Dr.  Michael  F.  Baad,  CA 
State  University.  Sacramento,  CA— 
APPs  3632BM 

The  applicant  requests  a  permit  to 
take  (collect)  seeds  oi  Arabis 
macdonaldiana  from  BLM  lands  in  Red 
Mountain.  Mendocino  County,  CA,  for 
scientific  research  and  enhancement  of 
propagation. 

.Applicant:  Burnet  Park  Zoo,  Liverpool. 
NY— APP=  3735BM. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one  7- 
year  old  captive  bom  female  gibbon 
[Hylobates  lar)  from  the  Philadelphia 
Zoological  Gardens  for  enhancement  of 
propagation.  This  gibbon  will  be  on 
breeding  loan  at  the  Utica  Zoo,  Utica. 
NY  until  such  time  as  the  Bumet 
facilities  have  been  completed. 

Applicant:  University  of  WI 
Zoological  Museum.  Madison,  Wl— 
APP»  2422BM. 

The  applicant  requests  a  permit  to 
import  and  reexport  salvaged  specimens 
of  the  following  species  in  the  course  of 
a  cooperative  project  with  the 
Government  of  Ecuador  Galapagos 


tortoise  [Geochelone  elephantopus]. 
land  iguana  {Conolophus  pa/Iidus], 
leatherback  turtle,  (Derrnochelys 
coriacea],  hawsbill  turtle  [Eretmoc/ielys 
imbricata).  Galapagos  penguin 
(Spheniscus  nwndiculus],  brown  pelican 
[Pelicanus  occidental  is).  Galapagos 
hawk  (Buteo  galapagoensis).  peregrine 
falcon  (Falco  peregrinus  anatum]  for 
scientific  research. 

Applicant:  Woodlanders.  Inc..  Aiken. 
SC— APP=s  3300BM. 

The  applicant  requests  a  permit  to  sell 
in  interstate  commerce  and  export 
artificially  propagated  specimens  of 
Virginia  round-leaf  birch  (Betula  uber). 
Chapman  rhododendron  {Rhododendron 
chapmanii]  and  Florida  torreya 
[Torreyea  taxifoiia]  for  enhancement  of 
propagation. 

Applicant:  Waimea  Arboretum  8r 
Botanical  Garden.  Haleiwa,  HI— APP« 
2043BM. 

The  applicant  requests  a  permit  to 
export  and  import  propagation  materia! 
of  listed  Hawaiian  plants  to  other 
scientific  institutions  for  enhancement 
of  propagation. 

Applicant:  Tom  Mantzel,  Fort  Worth. 
TX— APP»  4364BM. 

The  applicant  requests  a  permit  to 
import  12  cheetahs  [Acinonyx  jubotus) 
from  Dr.  Hymie  Ebedes,  Pretoria,  South 
Africa  for  enhancement  of  the 
propagation  of  the  species.  The  animals 
v\ere  captive-bred  by  Helga  Delf, 
Windhook,  Namibia. 

.Applicant:  Oak  Ridge  Associated 
Universities,  Oak  Ridge,  TN— PRT  2- 
11147. 

The  applicant  requests  a  permit  to 
take  (  =  harm,  harass)  a  maximum  of  78 
captive-bom  cotton-top  marmosets 
(Sagvinus  oedipus)  for  the  purpose  of 
scientific  research.  Animals  would  be 
subjected  to  protocols  for  developing 
viral  vaccines  that  could  result  in  death. 

Applicant:  Lagoon  Corporation, 
Farmington.  UT— APP«  4454BM. 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive-bom  Siberian 
tigers  [Panthera  tigris]  from  Onkanagan 
Game  Farm,  Tenticton,  Canada,  for 
enhancement  of  survival. 

Applicant:  Department  of  Agriculture. 
Division  of  Aquatic  S  Wildlife 
Resources.  Agana,  Guam — PRT  2-11325. 

The  applicant  requests  a  permit  to 
take  (band,  sample  for  disease,  monitor 
by  use  of  radio  telemetry)  specimens  of 
the  following  species:  Mariana  gallinule 
[Gallinula  cbloropus giiawi],  Vanikoro 
swiftlet  [Aerodromus  vanikorerrsis 
bartschi).  Mariana  crow  [Corvus 
kubaryi).  Guam  broadbill  [Miagro 
freycineti],  bridled  white-eye  (Zosterops 
c.  conspicilhta).  Micronesian  kingfisher 
[Halcyon  c.  cinnomomino'].  Mariana 
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fruit  bat  [Pteropus  m.  mariannus).  and 
the  little  Marianas  fruit  bat  [Pteropus 
tokudae),  for  scientific  research  and 
enhancement  of  propagation  and 
survival. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  in  Room  601. 1000  North 
Glebe  Rd..  Arlington.  Virginia,  or  by 
writing  to  the  U.S.  Fish  &  Wildlife 
Service.  WPO,  P.O.  Box  3654,  Arlington, 
VA  22203. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  of 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  2  »  or  APP  #  when  submitting 
comments. 

Dated:  September  7.  1984. 
R.K.  Robinson, 

Cbiff.  Branch  of  Permits.  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife  Service. 

(FRDoc  84-24129  Filed  9-1 2-S4  8  45  am] 
BILLING  CODE  4310-S»-« 


Bureau  of  Land  Management 

(U-54760]  , 

Utah;  Public  Lands  Held  in  Trust  for 
Palute  Indian  Tribe  of  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that, 
pursuant  to  Public  Law  98-219  (98  Stat. 
11;  25  U.S.C.  766)  dated  February  17, 
1984,  certain  public  lands  as  depicted  on 
maps  contained  in  the  draft  document 
entitled  "Proposed  Paiute  Indian  Tribe 
of  Utah  Reservation  Plan"  (Bureau  of 
Indian  Affairs,  January  24,  1962)  are  held 
in  trust  by  the  United  States  for  the 
benefit  of  bands  of  the  Paiute  Indian 
Tribe  of  Utah  and  are  part  of  the 
reservation  of  that  tribe. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milt  Rupp,  Utah  State  Office,  Bureau  of 
Land  Management,  136  East  South. 
Temple,  Salt  Lake  Citv.  Utah  84111.  801- 
524-3142. 

1.  The  public  lands  are  described  as 
follows: 

For  the  Koosharcm  Band 
T.  25  S.,  R  1  E..  SLM 

Sec.  19,  lots  2,  3,  4.  SW'ANEV*.  SEV«NWV4. 
E'/jSVV/,.  NW'/4SE'/4: 

Sec.  30.  lots  1,  2.  3.  NEy«NWy4. 
T.  25  S..  R  1  W  ,  SLM 

Sec  24.  SE'4NE'/4.  EMiSE'A: 

Sec.25.EV2E  4, 
T  25  S..  R.  4  W..  SLM 

Sec.  10,  SWV4; 


Sec.  15.  NWV4,  W'/iSWV,; 

Sec.  22,  W'/^NWV,,  NVWiSWVi, 

The  areas  described  aggregate  1,273.54 
dcres  m  Sevier  County. 

For  the  Kanosh  Band 

T  25  S  .  R.  6  W..  SLM 

Sec.  30.  lots  1.  2,  3.  5.  6.  SViNEVi. 
NWV4NE'/4,  EV2SWV4.  SEV4. 
T.  25  S..  R  7  W..  SLM 

Sec  22.  SEV4: 

Sec  23,  SW'/4,  WViSEy4; 

Sec.  27.  NEV4 

The  areas  described  aggregate  1,101.54 
acres  in  Millard  County. 

For  the  Cedar  City  Band 

T  37  S    R  11  W  .  SLA1 
Sec  6.  lots  5,  6.  7.  SVsNEV4.  SE'/4NWy4. 

Ey2SWy4.SE ''4; 
Sec.  7.  lots  1.  2.  3.  4  EViW^.  EMi: 
Sec.  18,  lot  1.  N'/sNEV4.  NEy4.NWy4. 
T.  37  S..  R.  12  W..  SLM 

Sec  1  lots  1.  2.  5.  7.  8.  9, 10.  SEV4NfWy4. 

SW'/4; 
Sec,  12,  lots  1.  2.  3.  NWy4NWy4. 

The  areas  described  aggregate  2,043.78 
acres  m  Iron  County. 

For  the  Indian  Peaks  Band 

T.  37  S..  R.  12  W..  SLM 

Sec.  12,  lots  4.  5.  6.  7,  8.  9,  11,  12.  13, 
SWV4NWV«. 

The  areHs  described  aggregates  425.05 
acres  m  Iron  County. 

All  four  areas  described  aggregate  4.84391 
acres  in  Uldh. 

Dated:  September  4.  1984. 

Carrey  E.  Carruthers, 

Assistant  Spcrr:ar\-  of  the  Interior. 

ire  Doc  84-241Sfl  Filed  9-12-M:  »:«  «ml 
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Notice  of  Intent  to  Hold  Scoping 

Meetings 

AGENCY:  Interior. 

ACTION:  Notice  of  intent  to  hold  scoping 

meetings. 

SUMMARY:  This  notice  announces  the 
intent  of  the  Department  of  the  Interior 
to  hold  scoping  meetings  for  the 
preparation  of  the  supplement  to  the 
Federal  Coal  .Managemevt  Program 
Enviropmento! Statement  (EIS)  The 
notice  of  intent  to  prepare  this 
supplement  appeared  m  the  Federal 
Register  (Vol.  49.  page  34976)  on 
September  4,  1964.  Scoping  meetings 
will  be  held  in  Denver.  Colorado,  on 
September  25,  1984. 

DATES:  September  25,  1984.  at  8:00  am. 
and  1:00  p.m.  The  afternoon  session  will 
continue  until  all  persons  who  wish  to 
speak  have  had  an  opportunity  to  do  so. 

ADDRESS:  The  meetings  will  be  held  at 
The  Clarion.  3203  Quebec  Street, 
Denver,  Colorado. 


FOR  FURTHER  INFORMATION  CONTACT 

In  Washington,  DC,  Andrew  Strasfogel. 
(202)  343-4537;  in  Denver.  Jack  Edwards, 
(303)  234-6737. 

SUPPLEMENTARY  INFOKMATKHt:  On 

August  30, 1984,  the  Department  of  the 
Interior  announced  its  intent  to  prepare 
a  supplement  to  the  Federal  Coal 
Management  Program  Environmental 
Statement  (April  19?9).  The  supplement 
will  analyze  as  its  proposed  action  the 
potential  impacts  on  the  human 
environment  of  continuing  the  coal 
program  identified  in  the  1979  EIS  as  the 
Preferred  Program  and  revised  to  reflect 
rule  changes  promulgated  in  1982  and 

1983.  changes  in  policies  and  procedures 
resulting  from  recent  program  reviews, 
and  current  projections  of  national  and 
regional  needs  for  coal.  Proposed 
alternatives  are  emergency  and 
preference  right  leasing  only,  lease  by 
application,  and  no  Federal  leasing.  The 
draft  is  expected  to  be  available  for 
public  comment  in  February  1985. 

Preliminary  concerns  identified  by  the 
Department  to  date  include  the  demand 
and  production  projections  and  their 
role  in  the  coal  program,  the  role  of 
preference  right  lease  applications  in  the 
program,  and  environmental  protection 
provisions  of  the  preferred  program. 

Public  involvement  is  invited  to 
determine  the  scope  and  significant 
issues  to  be  analyzed  in  this 
supplement.  Public  participation  has 
been  invited  in  requests  for  written 
comments  on  the  range  of  issues  to  be 
addressed  and  the  significant  issues 
relating  to  the  proposed  action.  These 
comments  were  invited  by  October  4, 

1984.  and  are  to  be  addressed  to 
Director  (650),  Bureau  of  Land 
Management,  18th  and  C  Streets.  NW., 
Washington.  DC  20240.  Comments  may 
be  hand-delivered  to  Room  3610  in  the 
Mnin  Interior  Building  at  that  address. 

The  Department  is  also  soliciting  oral 
comments  through  scoping  meetings  to 
be  held  in  Denver.  Colorado,  on 
Spptember  25.  1984.  at  the  address  and 
times  noted  above.  Members  of  the 
public,  special  interest  groups.  State  and 
local  government  representatives,  and 
representatives  of  other  Federal 
agencies  are  invited. 

The  following  procedures  are 
requested: 

Individuals  who  wish  to  speak  are  to 
sign  in  the  witness  register  in  person 
prior  to  the  start  of  the  meeting  at  which 
they  wish  to  speak. 

Each  person  may  speak  only  once. 

Speakers  are  to  limit  comments  to  10 
minutes. 

Speakers  are  asked  to  provide  a 
written  text  of  their  comments,  either  at 
the  meeting  or  by  October  4. 1984. 
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Dated:  Sepl«i»ber  11. 19M. 
RotMtt  F.  Burfard. 

Director,  Bureau  of  Land  Management. 

|FR  Doc  M-24441  Rl«i  9-12-84.  IftOB  ami 
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Ukiati  Diatrtet,  CaNfomia,  Advisory 
Council  llaating 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  94-579  and  43  CFR  1780  that 
a  meeting  of  the  Ukiah  District  Advisory 
Council  will  occur  on  October  15. 1984. 

The  meeting  will  begin  at  10:00  a.m  in 
the  Bureau  of  Land  Management's 
.A.rcata  Resource  Area  Office.  1125  16th 
Street,  Areata,  California.  The  agenda 
will  include  a  recommendation  from  the 
Advisory  Council  to  the  District 
Manager  on  the  suitability  of  the  King 
Range  and  Chemise  Mountain 
wilderness  study  areas  for  inclusion  in 
the  National  Wilderness  Preservation 
System.  A  draft  environmental  impact 
statement  will  be  released  for  a  90-day 
public  comment  period  in  December 
1984. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Opportunity  for  public 
comment  will  be  provided  at  10:30  a.m.. 
October  15,  1984. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  inspection  and 
reproduction  within  30  days  following 
the  meeting. 

For  additional  information  contact 
Barbara  Gibbons,  Bureau  of  Land 
Management,  P.O.  Box  940.  555  Leslie 
Street  Ukiah,  California  95482-0940. 
telephone  (707)  482-3873. 

Dated:  September  7. 1984. 
Van  W.  Manning, 

District  Manager 

ire  Doc  M-3AIV7  Filed  9-lZ-M:  MS  am] 
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Bureau  Forms  SubmHted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contracting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau  clearance  officer  and  the 


Office  of  Management  and  Budget 
reviewing  ofTicial,  at  202-395-7340. 

Title:  Free  Use  Application  and  Permit 
Bureau  form  number  5510-1 
Frequency:  once  for  each  permit 
Description  of  respondents:  settlers, 

residents,  miners  and  nonprofit  groups 
Annual  responses:  100 
Annual  burden  hours:  8 
Bureau  clearance  office  (alternate): 

Linda  Gibbs  202-65J-8853 

Daied  August  28.  1984 
James  M.  Parker. 
Actm^  Director 
ira  t>x  m~:*^tr  Wed  »-i2-*4. 845  *mi 
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Arizona;  Conveyance  of  Public  Land; 
Reconveyed  Land  Opened  to  Entry 

St'plember  5.  1984 

Notice  is  hereby  given  that  pursuant 
to  Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C 
1716.the  following  described  lands  were 
transferred  out  of  Federal  owmership  in 
exchange  for  privately-owned  land.  The 
lands  transferred  into  private  ownership 
are  described  as  follows: 

Gila  and  Salt  River  Meridian.  Arizona 

T  25  N..  R.  19W.. 

Sec.  16.  W^iSW  V4SWV«.\Wy«. 

Compromising  5.00  acres  in  Mohave 
County 

Lands  acquired  by  the  United  States 
are  described  as: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  IB  N..  R.  16  W.. 
Sec,  n.  N'4\wy«SWV4. 

Compromising  20.00  acres  in  Mohave 
County. 

The  exchange  was  made  based  on 
approximately  equal  values. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
public  land  and  the  acquisition  of 
private  land  by  the  Federal  Government 

The  surface  of  the  land  acquired  by 
the  Federal  Government  m  this 
exchange  will  be  open  to  entry  under 
the  public  land  laws,  subject  to  valid 
existing  nghts.  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  at  10:00  a.m.  on  October 
19, 1934.  The  mineral  estate  is  owned  by 
the  Santa  Fe  Railroad  Company  and, 
therefore,  will  not  be  subject  to  entry 


under  the  United  States  Mining  or 
Mineral  Leasing  Laws. 
Mario  L.  Lopez. 

Chief.  Branch  of  Lands  and  Mineral 
Operations. 

ire  [>o<    »4-?41(n  Fil«Kl  9-1 2-04  »45am! 
BILUNQ  COOE  431»-3a-« 

Colorado;  FJHng  of  Ptat  of  Survey 

September  5.  1984. 

The  plat  of  survey  of  the  following 
descnberd  lands  will  be  officially  filed 
in  the  Colorado  State  Office.  Bureau  of 
Land  Management,  Denver,  Colorado, 
effective  10:00  a.m.,  September  5, 1984. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south  and 
north  boundaries,  a  portion  of  the 
subdivisional  lines,  portions  of  certain 
tracts,  and  the  survey  of  the  subdivision 
of  section  23,  24,  26,  and  32,  T  38  N..  R. 
19  W.,  New  Mexico  Principal  Meridian, 
Colorado.  Group  .No.  717,  was  accepted 
August  27.  1984. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  about  these  lands  should 
be  sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  1037— 20th 
Street.  Denver.  Colorado  80202. 
Jack  A.  Eavm. 

Acting  Chief.  Cadastral  Surveyor  for 
Colorado. 

(FR  Doc  84-24156  Filed  9-1Z-84,  8:45  am| 
BtLUNG  COOE  4310-M-M 


[M-54382J 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Lands,  Montana 

agency:  Bureau  of  Land  Management. 
Interior 

action:  Notice  of  Conveyance  and 
Order  Providing  for  Opening  of  Public 
Lands  in  Lewis  and  Clark.  Powell  and 
Missoula  Counties,  Montana. 

summary:  This  order  will  open  the 
lands  reconveyed  in  an  exchange  under 
the  Act  of  October  21, 1976.  et  seq„  to 
the  operation  of  the  public  land  laws. 
.Ml  minerals  in  the  lands  conveyed  to 
the  United  States  were  reserved  to  the 
grantor,  its  successors  or  assigns,  or  to 
its  predecessors.  All  of  the  mineral 
rights,  except  rock  and  gravel,  were 
reserved  to  the  United  States  on  the 
public  lands  transferred. 
DATE;  At  9  a.m.  on  October  31. 1984,  the 
lands  reconveyed  to  the  United  States 
shall  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  vahd 
existing  rights,  the  provision  of  existing 
withdrawals  and  the  requirements  of 
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applicable  law.  The  segregation  of  the 
public  land  that  was  subsequently 
transferred  to  the  private  party  which 
was  created  by  the  Notice  of  Realty 
Action  published  in  the  Federal  Register 
on  September  10, 1982  (47  FR  39ti98), 
ti:rminated  on  issuance  of  the  patent 
and  deed  on  April  25.  1984. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Fdward  H.  Croteau,  Chief.  Lands 
Ad|udication  Section,  BLM,  Montana 
Slate  Office,  P.O.  Box  36800.  BillinRs. 
Montana  59107,  Phone:  (406)  657-6082 

SUPPLEMENTARY  INFORMATION:  1    Notice 
is  hereby  given  that  pursuant  to  Section 
206  of  the  Act  of  October  21,  197b  (43 
IJ.S.C.  1716  (1976)),  the  flowing 
described  surface  estate  was  tr.insferred 
by  patent  to  Champion  Inlornational 
Corporation  of  Bonner,  Montana 

Principal  Meridian,  Montana 

T.  11  .\..  R  low.. 

Sec  30.  SEUSEV,. 
T  14\..R.  low.. 

Sec  6,  SEV4NEy4. 
T  14N.  R  11  W. 

Sf;c.  2.  SE%NFV« 
T.  14  N  .  R  12  W.. 

Sec.  2O.SWV4NEV4 
T.  12N.,  R.  14  W.. 

SecaS's 
T  12N..  R.  15  W.. 

Sec  34.  SESSEV4. 
T.  14  R..  R  15  W. 

Sec.  17  N'E^SE'^. 
T.  12N..  R  16  W. 

Sec.  7.  NEV4SE'^4. 
T  13  N.,  R,  16  W ., 

Sec  4,  SE''4SEV4; 

Sec  20.  NEV,SWy4; 

Sec  29.  NEV',SWV4, 

Sec  30.  lots  2  and  4: 

Sec.  31.  lot  4.  EMiN'E'4.  SWV4NE"4.  and 
SEV4SEV4. 
T.  14  N..  R.  16  W., 

Sec.26,  SLV4DEV4. 
T  11  \..  R  17  W., 

Sec.  2.  lots  1.  and  2 
T  13N..  R.  17  W. 

Sec.  2.  lot  1. 

Sec.  4,  lot  4.  NEV4SWy4,  WMtSW".,.  and 

.NW^SEV,; 

Sec.  10,  SWWSWV.,  E^SEV4.  and 

N\VV,SEV4; 
Sec.  U.NWV^NVJVa. 
T.  13  N..  R.  lew.. 

Sec  26.  N'WV4NWV«; 
Sec.  35.  NWV4NfEV4. 

Aggregating  1,617.65  acres 

2.  The  following  described  lands  were 
conveyed  to  the  same  party  by  quitclaim 
deed: 

Principal  Meridian,  Montana 

T  12N.,  R  16  W. 

Sec.  11.  VEV4NE'4. 
T  13  N..  R.  18  W.. 

Sec.  24.  SW  V«NW  V4  and  N  WSW  '/*. 

Sec.  25.  lot  1. 

Aggregating  204.05  acres. 


3  In  exchange  for  the  above  land,  the 
L'nited  States  acquired  the  surface 
estate  of  the  following  described  land  in 
Lewis  and  Clark,  Powell  and  Missoula 
counties,  Montana: 

Principal  Meridian.  Montana 

T   14.\..  R   8\V., 

Sec  19.  SEWSWV4. 
T  11  N..  R  low.. 

Sec  15,  Ml. 
T  14N.,  R  10  W\. 

See   19.  lots  1,  2.  3.  4.  E'-s,  E^WW, 
Sec  30.  All  that  portion  of  the  NWN'EVi 
and  N'E'-iNVVW  lying  north  uf  the 
norther!)  right-of-wa>  line  of  Monthnb 
State  Highway  No  200.  excepting  fhul 
portion  nf  the  N'E'4NE''4\F''4  Knng  north 
of  AraMa  Creek   which  was  deeded  to 
ttip  State  of  .Montana  HiKhway 
Commission  by  Roy  Neil  Spieker  nnd 
recorded  on  the  28th  dny  of  .August  1954 
m  Book  44  of  Deeds  at  Pages  179-180. 
f*oweli  Count)  retords 
T.  12  .\.,  R.  low.. 

Sec.  25.  N'/s.  NSSWV4.  SEV4SWV4.  SEV*. 
T.  12.  \.  R  15W.. 
Sec.  30.  SWV4SEV4. 
Aggregating  1,975.60  acres. 

At  9  a.m.  on  October  31,  1984.  the 
above  described  lands  that  were 
conveyed  to  the  United  States  will  l>c 
open  to  the  operation  of  the  public  land 
laws. 
|ohn  A.  Kwiatkowski, 

Ufpvly  Slate  Director  Division  of  Lands  P- 
Renewable  Resources. 

IFR  no:    »4- 24167  Filed  9-12-*4.  M5  ami 
BtLLIMO  COM  01ft-OH-4i 


rM-«0093) 

Reatty  Action,  Exchange  of  Public  and 
Private  Lands  In  Garfield  County,  MT 

September  7.  1964. 

AGENCY:  Bureau  of  Land  Management. 
Miles  City  District  Office,  Interior. 
ACTION:  Notice 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  exchange  under  Section  206 
of  the  P'ederal  Land  Policy  and 
Management  Act  of  1976.43  U.SC.  1716: 

Principal  Meridian.  Montana 

T.  17  N.,  R.  32  E.. 
Sec.  2.  SWV4SWV4: 
Sec  3.  EM!SWV4,  WWSE''4SEy4SEV4: 

Sec  4  SVkSWV4: 

Sec  8.  SEV4NEV«,  NEV4NWV*.  NEV«SEV4. 
Sec-9.  WVi.  SViSEV.; 
Sec.  10.  NVaSWV4, 
Sec  11.  WVj: 

Sec  14.  NVi.NWy4.  SEWiNWy*: 
Sec.  17.  NE''4.NEy4. 
T.  18  N.,  R.  31  E.. 
Sec.  14  SEV4SEy4; 
Sec  24,  .NWy4NWy4,  N^SWV*.  SWV. 

SWMi; 
Sec  25.  NWV«.'Vmfy4; 


Sec.  26.  NEViNEV*. 
1    18N..  R.  32E„ 

Secl&SEy«SEV4; 

Sec.  19.  lots  1-4,  NrE'r4NEV4.  Ey.WV», 
■    Sec  20.  N'W'ViSW'V,, 

Aggregating  2.073^2  acres  of  pubbc  land 

In  exchange  for  these  public  lands,  the 
United  States  Government  will  acquire 
the  surface  estate  in  the  foUofving 
described  lands  from  D.K.,  Inc.  of  Sand 
Spnngs,  Montana: 

Principal  Meridian.  Montana 

T  19  N,  R.  32E., 
Sec  31  lot  4.  SE'4SW'.».  SWSEy4 

Principal  MandUn.  Montana 

T   18  N  .  R  31  E. 
Sec  1.  lot?  1.  Z  S'^NEV4.  N'^SEy4: 
Sec  2,  E^SWy4.  WViSEV*. 
Sec.  12  all. 
T  18  N,  R  32  E.. 

Sec  6.  lots  3-6.  SViNEV*.  SEV4NW  V«.  NEy4 

SW^.  SEy4; 
Sec  7,  lot  1.  N'Ey4.  NEy4N'Wy4,  NV4 
.\EV4SEV, 

Aggregating  1.926.86  acres  of  private  land 

DATES:  For  a  i>ehod  of  45  days  from  the 

date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management  P.O.  Box  940.  Miles 
City.  Montana  59301.  Any  adverse 
comments  will  be  evaluated  by  the  BLM. 
Montana  State  Director,  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  this 
department. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  related  to  the  exchange  is 
available  at  the  Miles  City  District 
Office,  Ganyowen  Road,  Miles  City. 

Montana. 

SUPFICMENTARY  MFOIIMATtON:  The 

purpose  of  this  proposal  is  to  provide 
management  enhancement  and  legal 
access  to  approximately  2.000  acres  of 
public  land,  which  are  presently  without 
legal  access.  The  exchange  is  consistent 
with  the  Bureau's  planning  for  the  lands 
involved  and  has  been  discussed  with 
State  and  county  officials.  The  Garfield 
County  Commissioners  were  consulted 
on  January  31. 1984,  and  concurred  there 
is  no  need  to  hold  a  public  meeting.  The 
public  interest  will  be  well  served  by 
making  the  exchange. 

The  publication  of  this  notice 
segregates  the  public  land  described 
above  from  settlenvnt.  sale,  location 
and  entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  Section  206  of  the 
Federal  Land  Pohcy  and  Management 
Act  of  1976. 

The  exchange  will  be  subject  to: 


38024 
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1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  US  C.  945.  for  lands 
being  transferred  out  of  Federal 
ownership. 

2.  The  reservation  to  the  United  States 
of  all  minerals  on  the  public  lands  being 
exchanged.  The  present  mineral  status 
of  the  private  lands  being  exchanged 
will  remain  status  quo  also. 

3.  All  valid  existing  rights  of  record. 

4.  The  exchange  will  be  based  on  an 
equal  value  basis  as  determined  by  a 
formal  appraisal  on  both  the  public  and 
private  lands  involved. 

5.  The  exchange  must  meet  the 
requirements  of  the  applicable  parts  of 
the  Code  of  Federal  Regulations. 

Dated:  September  6,  1984. 

Robert  A.  Teegarden, 

Acting  District  Manager 

(re  Doc  84-24158  FilHd  »-12-B4.  8.4i  am) 
NLUNQ  COOe  4310-OH-M 


Land  Resource  Management;  Filing  of 
Plata  of  Survey 

agency:  Bureau  of  Land  .ManaRement. 
Montana  State  Office,  Interior. 

ACTION:  Notice. 


summary:  Plats  of  survey  of  the  lands 
described  below  accepted  August  3. 
1*^84.  will  be  officially  filed  in  the 
Montana  State  Office  effective  8  am.  on 
November  2. 1984. 

Principal  Meridian,  Montana 

T  '.3.N..  R.  24  E. 

The  plat  represents  the  dependent  rpsurvey 
of  a  portion  of  the  south  buunda.'^  of 
Township  14  Noith,  Range  24  East,  and  a 
portion  of  the  subdivisional  lme>:  and  the 
survey  of  the  subdivision  of  sections  1.  2.  and 

12.  Township  13  North,  Range  24  Last, 
Pr-ncipal  Meridian.  Moniana.  The  area 
described  is  in  Fergus  County. 

Principal  Meridian,  Montana 

T  13  \..  R.  25  E. 

The  pldt.  in  four  sheets   represents  the 
dependent  resurvey  of  a  portion  of  the  Third 
P'c'ndard  Paraliel  .N'orth.  the  Coulson  Guide 
Mendian.  a  portion  of  the  west  and  north 
boundaries,  and  a  portion  of  the 
subdivisional  ines:  and  the  survey  of  the 
subdivision  of  sections  1.  2,  4.  5.  6.  7.  8.  11, 12 

13,  !4,  15,  17,  18.  22.  26.  27,  23.  29.  31.  32.  33. 
34.  and  35.  Township  13  North.  Range  25  East. 
Principal  Meridian.  Montana  The  area  is  in 
Petroleum  County, 

These  surveys  were  requested  by  the 
Lewistown  District  Office  to  facilitate 
their  administrative  needs, 
EFFECTIVE  DATE:  November  2,  1984, 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 


32nd  Street,  PC.  Box  36800.  Billings. 
Montana  59107.1 

Dated:  August  31, 1984, 

Linda  M.  Wagner, 

Cfiief.  Branch  of  Records. 

|FR  Doc  84-24163  Filed  9-12-04:  8  45  am| 
BILLING  COOE  4310-OM-M 


IDeslgnation  Order  NV-040-8401] 

Nevada  Off-Road  Vefiicle  Designations 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Off-Road  Vehicle 

Designation  Decisions. 


Decision:  Notice  is  hereby  given 
relating  to  the  use  of  off-road  vehicles 
on  public  lands  in  accordance  with  the 
authority  and  requirements  of  Executive 
Orders  11644  and  11989.  and  regulations 
contained  in  43  CFR  Part  8340.  The 
following  described  lands  under 
administration  of  the  Bureau  of  Land 
Management  are  designated  as  open  to 
off-road  motorized  vehicle  use. 

The  4.239.352  acre  area  area  affected 
by  the  open  designation  is  known  as  the 
Schell  Resource  Area,  located  in  the 
BLM's  Ely  District  and  encompassing 
lands  in  White  Pine,  Lincoln,  and  Nye 
Counties  Nevada.  This  designation  is  a 
result  of  a  resource  management 
decision  made  in  the  1983  Schell 
Management  Framework  Plan.  Open 
designation  was  determined  to  be 
appropriate  for  the  entire  Resource  Area 
because  of  the  extremely  light  off-road 
vehicle  use  which  the  area  receives,  and 
because  of  the  high  importance  attached 
to  such  use  by  local  residents. 

This  designation  is  published  as  final 
today.  Under  43  CFR  4,21.  an  appeal 
may  be  filed  witbin  30  days  with  the 
Interior  Bo-ird  of  Land  Appeals. 

This  designation  becomes  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 
An  environmental  assessment 
describing  the  impact  of  these 
designations  is  available  for  inspection 
at  t.he  Ely  District  Office,  listed  below. 
adoRcSS:  For  further  information, 
contact  either  the  Ely  District  Manager 
or  the  Schell  .Aree  Manager  at  the 
following  address:  Bureau  of  Land 
Management,  Ely  District  Office,  Star 


J.xl.E 


Route  5,  B 
289-^665. 

Dated:  August  24  1984 

Merili  DeSpain, 

District  Manager. 

IFRDoc  84-:4i-5(-Med  9-12-64  8:45  ami 
BILLIMQ  COOE  43I(MK-M 


y.  Nevada  89301,  702- 


Off-Road  Vehicle  Designation; 
Roseburg,  OR 

agency:  Bureau  of  Land  Management. 
Interior, 

action:  Notice  given  relating  to  the  use 
of  off-road  vehicles  on  public  lands. 

summary:  Notice  is  hereby  given 
relating  to  the  use  of  off-road  vehicles 
on  public  lands  in  accordance  with  the 
authority  and  requirement  of  Executive 
Orders  11644  and  11989.  and  regulations 
contained  in  43  CFR  Part  8340. 

The  following  lands  under 
administration  of  the  Bureau  of  Land 
Management  are  designated  as  open, 
limited  or  closed  to  off-road  motor 
vehicle  use. 

The  area  affected  by  the  designations 
is  the  Roseburg  District,  which  includes 
423,900  acres  of  public  lands  in  the 
Dillard.  Drain,  .North  and  South  Umpqua 
Resource  Areas  in  Douglas  County, 
Oregon,  These  designations  are  a  result 
of  resource  management  decisions  made 
in  the  1983  Management  Framework 
Plan  and  analyzed  in  the  Roseburg 
Timber  Management  Environmental 
Impact  Statement,  These  designations 
are  published  as  final  today.  Under  43 
CFR  4,21,  an  appeal  may  be  filed  within 
30  days  to  the  Interior  Board  of  Land 
Appeals, 

A.  Oppn  Designation.  Areas  which  are 
designated  open  to  off-road  motor 
vehicles  comprise  414.245  acres.  The 
steep  topography  and  forest  vegetation 
which  occur  on  BL.M  lands  in  the 
Roseburg  District,  preclude  significant 
ORV  use  on  much  of  this  area. 

B.  Limited  Designation.  None. 

C.  Closed  Designation.  .Areas  v/hich 
are  designated  closed  to  offroad  motor 
vehicles  comprise  9,655  acres.  These  are 
generally  small  parcels  of  land  scattered 
throughout  the  District.  They  include  the 
following  special  features: 

— Recreation  Sites 
— Research  Natural  Areas  (RNAs) 
—Outstanding  Natural  Areas  (ONAs) 
— Areas  of  Critical  Environmental 

Concern  (ACECs) 
— Cultural  Resource  Sites 
—Habitat  Areas  of  Threatened  or 

Endangered  Species 
—Progeny  Test  Sites 

Maps  of  the  closed  areas  are  available 
for  review  at  the  Roseburg  District 
Office,  777  N.W.  Garden  Valley  Blvd.. 
Roseburg,  OR  97470,  Tel:  (503j'672--1491. 
These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  aMthorized  officer. 
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Dated:  September  7.  1964 
Melvin  D.  Borg, 

Aitsocmtc  District  Manager 

IFR  Dot  84-M171  Filad  »-U-«4;  »Ai  sinj 
VILUNG  CODE  U10-M-M 

Filing  of  Plat  of  Survey:  Oregon 

AGENCY:  Bureau  of  Land  Manajjement. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  Stale 
Office.  Portland.  Oregon  on  the  dates 
hereinafter  stated: 

Willamette  Mendian 

Oregon 

T.  7  S..  R.  19  F...  Accepted  July  20.  1«U 
T.  40  S..  R  10  E.  Accepted  August  3  19H4 
T.  2  S..  R.  4  E..  Accepted  August  17  1984 
T  37  S..  R.  1  E..  Accepted  July  2U.  19»4 
T.  37  S.,  R.  3  W..  Accepted  Aujjust  17.  1984 
T.  23  S  ,  R.  4  W.,  Accepted  August  3.  1984 
T  25  S..  R.  4  W..  Accepted  August  3.  1984 
1   33  S.,  R.  6  W..  Accepted  |uly  20,  1984 
T.  31  S.,  R.  7  W..  Accepted  August  3.  1984 
T.  32  S..  R.  7  W..  Accepted  August  3.  1984 
T.  9  S..  R.  9  W..  Accepted  July  20,  1964 

All  of  the  above-listed  plats  were  officially 
filed  August  20.  1984 

T.  7  S..  R.  10  W  Accepted  .August  24.  1984 
T.  19  S..  R.  9  W..  Accepted  August  24.  1964 
T.  20  S..  R.  9  W.,  Accepted  August  21   1964 

Washington 

T.  7  .\..  R.  11  E.,  Accepted  August  24.  1984 
T  7  N..  R.  12  E.,  Accepted  .August  24.  1984 

All  of  the  above  listed  pl«ts  were  ufricially 
filed  August  27.  1984. 

1  he  above-listed  plats  represent 
dependent  resurveys,  subdivisions, 
corrective  dependent  resurveys.  and  a 
supplemental  plat 

FOR  FURTHER  INFORMATION  CONTACr. 

Bureau  of  Land  Management,  825  NE 
Multnomah  Street,  P.O.  Box  296.S. 
F'ortland,  Oregon  97208. 

Dated.  September  7, 1984 
Robert  E.  Mollohan 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 
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IW-74970) 

Wyoming;  Proposed  Reinstatement  of 
Terminated  ON  and  Gas  Lease 

Dated:  August  31.  1964. 

Pursuant  to  the  provisions  of  Pub.  I. 
31-245  and  Title  43  Code  of  Federal 
Regulations,  Section  3108.2-l(c).  and 
Pub.  L  97-451,  a  petition  for 
reinstatement  of  oil  and  gas  lease  W- 


74970  for  lands  in  Western  County. 
Wyoming  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 
The  lessees  have  agreed  to  the  new 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  and  16%  percent, 
respectively.  The  lessees  have  paid  the 
required  $500.00  administrative  fee  and 
will  reimburse  the  Department  for  the 
cost  of  this  Federal  Register  notice 

The  lessees  having  met  all  the 
requirements  for  reinstatement  of  the 
leases  as  set  out  in  section  31  (d)  and  |e) 
of  the  Mineral  Lands  Act  of  1920  (30 
U.S.C.  188).  the  Bureau  of  Und 
Management  if  proposing  to  reinstate 
lease  W-74970  effective  April  1.  1984, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Harold  C.  Stincbcomb. 

Chief  Branch  of  Fluid  Minerals 

[PR  Doc  U-U2HI  PM  O-lZ-ei  «-4S  ami 
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fW-«3613] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  OU  and  Gas  Lease 

Dated:  August  31.  1984 

Pursuant  to  the  provisions  of  Pub.  L 
31-245  and  Title  43  Code  of  Federal 
Regulations,  Section  3108.2-l(c).  and 
Pub.  L.  97-451,  a  petition  for 
reinstatement  of  oil  and  gas  lease  W- 
83613  for  lands  m  Natrona  County. 
Wyoming  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  tennination. 

The  lessees  have  agreed  to  the  new 
lease  terms  for  rentals  and  royalties  at 
rntes  of  $5.00  per  acre,  and  I6V3  percent, 
respectively.  The  lessees  have  paid  the 
required  $500.00  administrative  fee  and 
will  reimburse  the  Department  for  the 
cost  of  this  Federal  Ragiiter  notice 

The  lessess  having  met  all  the 
requirements  for  reinatatement  of  the 
leases  as  set  out  in  section  31  (d)  and  (ej 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C.  188),  the  Bureau  of  Und 
Management  is  proposing  to  reinstate 
lease  W-83613  effective  April  1,  1984, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Harold  G.  Stinchcomb. 

Chwf.  Branch  of  Fluid  Minerals. 
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ReinalalMMnt  of 


Wyoming;  Proposed 
Terminated  Ofl  and  Gas 

Dated  August  31  1984 

Pursuant  to  the  provisions  of  Pub.  L. 
31-245  and  Title  43  Code  of  Federal 
Regulations.  Section  3108,2-l(c),  and 
Pub.  L  97451.  a  petition  for 
reinstatement  of  oil  and  gas  lease  W- 
84070  for  lands  in  Niobrara  County, 
Wyoming  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessees  have  agreed  to  the  new 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  and  16%  percent. 
respectively.  The  lessees  have  paid  the 
required  $500.00  administrative  fee  and 
will  reimburse  the  Department  for  the 
cost  of  this  Federal  Register  notice 

The  lessess  having  met  all  the 
requirements  for  reinstatement  of  the 
leases  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.&C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-84070  effective  May  1. 1964. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Harold  G.  Stinchcamb. 
Chief  Branch  of  Fluid  Minerals. 

|PR  Doc  M-24ZS7  Filed  e-IZ-M.  MS  ani! 
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Minerals  Maruigement  Servlcs 

Deveiopmant  Operations  Coordination 
Document;  ARCO  OR  and  Gas  Co. 

AOCNCV:  Mineral  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMART.  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  4828,  5576,  5582  and  5583, 
Blocks  332.  333,  354,  and  355,  Ship  Shoal 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Amelia.  Louisiana. 

DATE:  The  subiect  DOCD  was  deemed 

submitted  on  September  6,  1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 


I 


36026 
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Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
AOOMESSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p  m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  .North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4;30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0876. 

SUPPliMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
.Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  September  6, 1984. 
lohn  L.  Rankin. 

Regional  Manager.  Gulf  of  Mexico  OCS 
Region. 
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ON  and  Gas  and  Sulphur  Operations  In 
ttie  Outer  Continantal  Shetf^  Conoco 
Irtc 

AQENCY:  Minerals  Management  Service, 
Department  of  the  Interior. 


ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document. 


SUMMARY:  This  Notice  announces  that 
Conoco  Inc.,  Unit  Operator  of  the  Grand 
Isle/CATCO  Federal  Unit  Agreement 
No.  14-08-0001-2021,  submitted  on 
August  31,  1984,  a  proposed 
Development  Operations  Coordination 
Document  describing  the  activities  it 
proposes  to  conduct  on  the  Grand  Isle/ 
CATCO  Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Manager, 
Gulf  of  .Mexico  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie.  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Sen,  ice.  Records 
Management  Section.  Room  143,  open 
weekdays  9:00  a.m.  to  3:30  p.m..  3301  N, 
Causeway  Blvd,,  Metairie,  Louisiana 
70002.  phone  (504)  838-0519. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13.  1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  September  7.  1984. 
John  L  Rankin, 
Regional  Manager,  Gu/f  of  Mexico  Region. 
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Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

AQENCY:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0759,  Block  173,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hytlrocarbons  with 


support  activities  to  be  conducted  from 
an  onshore  base  located  at  Sabine  Pass, 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  September  6, 1984. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  or  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  September  6.  1984. 

John  L.  Rankin, 

Regiona/  Manager.  Gulf  of  Mexico  OCS 
Region. 
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Development  Operations  Coordination 
Document;  Texaco  U.S.A. 

AQENCY:  .Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Texaco  U.S.A.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0310,  Block  219, 
South  Marsh  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Louisa  and 
Morgan  City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  September  4, 1984. 
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ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  September  4,  1984. 

)ohn  L.  Rankin, 

Regional  Manager.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  8+-24223  Filed  9-12-«4: 8:45  ami 
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Oil  and  Gas  and  Sulfur  Operations  on 
the  Outer  Continental  Shelf;  Receipt  of 
Proposed  Development  and 
Production  Plan 

AGENCY:  Minerals  Management  Service: 
Interior. 

ACTION:  Notice  of  receipt  of  a  proposed 
development  and  production  plan. 

SUMMARY:  Notice  is  hereby  given  that 
Union  Oil  Company  of  California,  has 
submitted  a  Development  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  as  operator  of 
Lease  OCS-P  0441,  offshore  California. 
The  purpose  of  this  Notice  is  to  inform 
the  public  that  the  Minerals 
Management  Service  (MMS)  is 
considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  and 
comment. 

DATES:  The  plan  may  be  reviewed 
weekdays,  8.00  a.m.  to  3:00  p.m.  Written 
comments  must  be  received  or 
postmarked  by  November  9, 1984. 
ADDRESSES:  The  plan  is  available  for 
public  review  at  the  Office  of  the 


Regional  Manager,  Pacific  OCS  Region. 
Minerals  Management  Service.  Room 
160, 1340  West  Sixth  Street.  Los 
Angeles,  California  90017.  Written 
comments  may  be  mailed  or  hand- 
delivered  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Thomas  W.  Dunaway,  Regional 
Supervisor,  Office  of  Field  Operations, 
Pacific  OCS  Region,  (213)  688-2083). 
SUPPLEMENTARY  INFORMATION:  Section 
25  of  the  Outer  Continental  Shelf  Lands 
Act.  43  use.  1351.  requires  the  MMS  to 
make  any  development  and  production 
plans  available  for  public  review. 
Regulation  30  CFR  250.34  provides  for 
the  publication  of  a  Notice  that  such  a 
plan  IS  available  for  review. 
William  E.  Grant. 
Regional  Manager,  Pacific  OCS  Region. 
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National  Park  Service 

Intention  To  Negotiate  Concession 
Contract;  Amfac  Hotels  and  Resorts, 
Inc. 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965,  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date" 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service. 
proposes  to  negotiate  a  concession 
contract  with  Amfrac  Hotels  and 
Resorts,  Inc.  dba  Fred  Harvey. 
authorizing  it  to  continue  to  provide 
food,  beverage,  merchandising  and 
automobile  service  station  facilities  and 
services  for  the  public  at  Petrified  Forest 
National  Park  for  a  period  of  ten  (10) 
years  from  January  1.  1985,  through 
December  31.  1994.  It  is  the  intention  of 
the  National  Park  Service  to  combine 
two  existing  concessions  contracts  info 
one  document. 

This  contract(s)  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act.  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  the 
two  existing  contracts  which  expire  by 
limitation  of  time  on  December  31, 1984, 
and  December  31,  1986,  and  therefore, 
pursuant  to  the  Act  of  October  9, 1965, 
as  cited  above,  is  entitled  to  be  given 
preference  in  the  renewal  of  the  contract 
and  in  the  negotiation  of  a  new  contract 
This  provision,  in  effect,  grants  Fred 
Harvey,  the  opportunity  to  meet  the 
terms  and  conditions  of  any  other 


proposal  submitted  in  response  to  this 
notice  which  the  Secretary  may  consider 
better  than  the  proposal  submitted  by 
Fred  Har\'ey.  If  Fred  Harvey  amends  its 
proposal,  and  the  amended  proposal  is 
substantially  equal  to  the  better  offer, 
then  the  proposed  new  contract  will  be 
negotiated  with  Fred  Har\'ey. 

The  Secretar\'  will  consider  and 
evaluate  all  proposals  received  as  a         i 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Western  Region.  450 
Golden  Gate  Avenue,  San  Francisco. 
California  94102,  for  information  as  to 
the  requirements  of  the  proposed 
contract. 

Dated:  August  28.  1984 
Howard  H.  Chapman. 

Regional  Director.  Western  Region. 
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Intention  To  Negotiate  Concession 
Contract;  Jaclcglo,  Inc. 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9,  1965.  (79  Stat. 
969:  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Jackglo,  Inc.,  authorizing  if 
to  continue  to  provide  curio,  gift  shop, 
snack  and  fast  food  facilities  and 
ser\'ices  for  the  public  at  Nuir  Woods 
National  Monument  for  a  period  of  Ten 
(10)  years  from  January  1,  1985,  through 
December  31, 1994. 

This  proposed  contract  requires  a 
construction  and  improvement  program. 
The  construction  and  improvement 
program  required  was  previously 
addressed  in  the  Elnvironmenfal 
Analysis  of  September  1980  that  was 
prepared  in  conjunction  with  the 
General  Management  Plan  for  Muir 
Woods  National  Monument. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1984. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  perference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract.  This 
provision,  in  effect,  grants  Jackglo,  Inc., 
the  opportunity  to  meet  the  terms  and 
conditions  of  any  other  proposal 
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submitted  in  response  to  this  notice 
which  the  Secretary  may  consider  better 
than  the  proposal  submitted  by  ]ackglo. 
Inc.  If  Jack^lo.  Inc.  amends  its  proposal, 
and  the  amended  proposal  is 
substantially  equal  to  the  better  offer, 
then  the  proposed  new  contract  will  be 
negotiated  with  Jackglo,  Inc. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 
|60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director.  Western  Region,  450 
Golden  Gate  Avenue,  San  Francisco, 
California  94102,  for  information  as  to 
the  requirements  of  the  proposed 
contract. 

Dated:  Aiisi'*"  28,  1984. 
Howard  H.  Chapman. 

Regional  Director.  Western  Region 

IFB  Dvc  M-2*2t»  Filed  9-U-84;  8.45  «ml 
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INTERNATIONAL  TRADE 
COMMISSION 

(lnve«11g«tk>n  Mo.  731-TA-165  IFInall) 

Certain  Valves,  Nozzles,  and 
Connectors  of  Brass  From  Italy  for 
Use  In  Fire  Protection  Systems 

agency:  International  Trade 
Commission. 

actiom:  In  conformance  with  the 
determination  of  the  International  Trade 
Administration  of  the  Department  of 
Commerce  to  amend  its  schedule  for  the 
conduct  of  the  referenced  investigation, 
the  Commission  hereby  revises  its 
schedule  as  follows:  The  prehearing 
conference  will  be  held  on  November  27, 
1984;  the  hearing  will  be  held  on 
December  7. 1984;  and  the  Commissions 
final  determination  shall  be  issued  on  or 
before  January  7,  1985. 

EFFECTIVE  DATE:  September  7. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  L.  Deyman.  (202-523-0481). 
Office  of  Investigations,  International 
Trade  Commission,  Washington.  D.C. 
20436. 

SUPPI.EUENTARY  INFORMATION:  The 

Commission  instituted  this  final 
antidumping  investigation  effective  )uly 
10.  1984,  and  scheduled  a  hearing  to  be 
held  in  connection  therewith  for  October 
2,  1984  (49  FR  30029,  July  25,  1984). 
However,  the  Department  of  Commerce 
extended  its  investigation  in  response  to 
a  request  from  counsel  for  respondents 
in  its  investigation.  The  effect  of  the 


extension  was  to  change  the  scheduled 
date  for  Commerce  to  make  its  final 
determination  from  September  17, 1984 
to  no  later  than  November  23, 1984. 
Accordingly,  the  Commission  is  revising 
its  schedule  in  the  investigation  to 
conform  with  Commerce's  new 
schedule. 

The  Commission's  hearing,  which  was 
to  have  been  held  on  October  2. 1984. 
has  been  rescheduled  to  begin  at  10  a.m. 
on  December  7.  1984,  in  the  Hearing 
Room.  International  Trade  Commission 
Building.  701  E  Street  NW..  Washington. 
DC.  Requests  to  appear  at  the  hearing 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
November  20, 1984.  All  persons  desiring 
to  appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prehearing 
conference  to  be  held  at  10  a.m.  on 
November  27. 1984.  in  room  117  of  the 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  November  30. 1964. 
A  public  version  of  the  prehearing  staff 
report  containing  preliminary  findings  of 
fact  in  this  investigation  will  be  placed 
in  the  public  records  on  November  20, 
1984.  The  deadline  for  filing  posthearing 
briefs  is  December  14, 1984. 

Issued:  September  7.  1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mascn, 

Secretary: 
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DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  16-84] 

Privacy  Act  of  1974;  Modified  Systems 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  hereby  given  that  the 
INTERPOL-United  States  National 
Central  Bureau  (INTERPOI^USNCB) 
proposes  to  modify  a  system  of  records 
to  include  two  new  routine  uses. 

The  system  being  modified  is  entitled 
■The  INTERPOL-United  States  National 
Central  Bureau  (I.NTERPOL-USNCB) 
(Department  of  Justice)  INTERPOI^ 
USNCB  Records  System,  JUSTICE/ 
INTERPOI.-001,"  and  was  last  published 
on  February  4. 1983,  in  the  Federal 
Register  Volume  48,  beginning  on  page 
5351. 

The  first  new  routine  use  permits 
access  to  these  records  by  student 
volunteers  working  under  5  U.S.C.  3111, 
and  by  students  working  under  the 
college  work-study  program  pursuant  to 


42  U.S.C.  2751  et  seq.  who  have  a  need 
for  the  records  in  the  performance  of 
their  duties.  Tfie  second  routine  use 
provides  for  the  disclosure  of  records  to 
the  INTERPOL  Supervisory  Board  * 
where  such  disclosure  is  considered 
reasonably  necessary  to  obtain 
information  to  further  investigative 
efforts  or  to  apprehend  criminal 
offenders.  The  section  entitled  "Routine 
Uses  of  Records  Maintained  in  the 
System  including  Categories  of  Users 
and  the  Purposes  of  Such  Users"  is 
revised  to  reflect  these  new  uses  which 
have  been  italicized  for  public 
convenience. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30-day 
period  in  which  to  comment.  Comments 
should  be  addressed  to  Thomas  F. 
O'Leary.  Assistant  Director. 
Administrative  Service  Staff.  Justice 
Management  Division.  Department  of 
Justice,  Room  6314, 10th  and 
Constitution  Avenue.  NW..  Washington. 
DC.  20530. 

The  amended  system  is  reprinted 
below  in  its  entirety. 

Dated:  August  24.  1984. 
William  D.  Van  SUvoren. 

Deputy  Assistant  Attorney  Genera/ for 

Administration. 

JUSTICE/INTERPOL-001 

SYSTEM  NAME 

The  INTERPOL-United  States 
National  Central  Bureau  (INTERPOL- 
USNCB)  (Department  of  Justice) 
INTERPOL- USNCB  Records  System. 

SYSTEM  LOCATKNC 

INTERPOL-U.S.  National  Central 
Bureau.  Department  of  Justice.  Room 
6649,  9th  and  Pennsylvania  Avenue. 
NW.,  Washington.  D.C,  20530, 

cateoories  of  individuals  covered  wl  tmi 
system: 

Individuals  who  have  been  convicted 
or  are  subjects  of  a  criminal 
investigation  with  intemationl  aspects: 
specific  deceased  persons  in  connection 
with  death  notices;  individuals  who  may 
be  associated  with  certain  weapons, 
motor  vehicles,  artifacts,  etc..  stolen 
and/or  involved  in  a  crime;  victims  of 
criminal  violations  in  the  United  Slates 
or  abroad;  and  INTERPOL-USNCB 
personnel  involved  in  litigation, 

CATEOORIES  OF  RECORDS  IM  THE  SYSTEM: 

The  program  records  of  the 
INTERPOL-USNCB  consists  of  criminal 


•  Thp  INTERPOL  Supervuory  Board  is  an 
intemationaJ  board  compnted  of  liiree  iudges 
having  oversight  responsibilities  regarding  the 
purpose  and  scope  of  persona)  information 
mainlained  in  the  internal  archive*  of  ir4TE3(POL. 


Federal  Register  /  Vol.  49.  No.  179  /  ThurscJay,  September  13.  1984  /  Notices 


38829 


and  non-criminal  case  files.  The  files 
contain  fingerprint  records, 
photographs,  criminal  investigative 
reports,  radio  messages  (international), 
teletype  messages  (internal  U.S.J,  log 
sheets,  computer  printouts,  letters, 
memoranda,  and  statements  of 
witnesses  and  parties  to  litigation. 
These  record  relate  to  fugitives, 
wanted  persons,  lookouts  (temporary 
and  permanent),  specific  missing 
persons,  deceased  persons  in  connection 
with  death  notices.  Information  about 
individuals  includes  names,  alias,  date 
of  birth,  address,  physical  description, 
various  identification  numbers,  reason 
for  the  record  or  lookout,  and  details 
and  circumstances  surrounding  the 
actual  or  suspected  violation. 

AUTHORITY  FOB  MAINTENANCE  Of  THE 
SYSTEM: 

22  use.  263a. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

In  the  event  of  record(s)  in  this  system 
of  records  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  may  be 
referred,  as  a  routine  use  to  the 
appropriate  law  enforcement  and 
criminal  justice  agencies  whether 
federal,  state,  local  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulations  or  order 
issued  pursuant  thereto.  A  record  may 
be  disclosed  to  federal,  state  or  local 
agencies  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license 
grant  or  other  benefit:  to  federal 
agencies  in  response  to  their  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter.  A  record  may  be  disclosed  to 
appropriate  parties  engaged  in  litigation 
or  in  preparation  of  possible  litigation, 
e.g.,  to  potential  witnesses  for  *he 


purpose  of  securing  their  testimony 
when  necessary  before  courts, 
magistrates  or  administrative  tribunals: 
to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes:  to  individuals 
seeking  information  by  using 
established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings;  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements:  to  local,  state,  federal  and 
foreign  agents;  to  the  Treasury 
Enforcement  Communications  Svstem 
(TECS)  fTreasury/CS  00.244):  to'the 
International  Criminal  Police 
Organization  (INTERPOL!  General 
Secretariat  and  National  Central 
Bureaus  in  member  countries:  to  the 
INTERPOL  Super\-isory  Board,  an 
international  board  comprised  of  three 
judges  having  oversight  responsibilities 
regarding  the  purpose  and  scope  of 
personal  information  maintained  m  the 
international  archives  of  INTERPOL  to 
employees  and  officials  of  financial  arni 
commercial  business  firms  and  private 
individuals  where  such  release  is 
considered  reasonably  necessary  to 
obtain  information  to  further 
investigative  efforts  or  to  apprehend 
criminal  offenders:  to  other  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation:  and  to  translators  of 
foreign  languages  as  necessary.  In 
addition,  records  are  accessed  bv 
INTERPOL-USNCB  employees  ^nd  by 
volunteer  students  and  students  working 
under  a  college  work-study  program 
who  have  a  need  for  the  records  in  the 
performance  of  their  duties. 

RELEASE  OF  INFORMATION  TO  THE 
NEWS  MEDIA: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OF  INFORMATION  TO 
.MEMBERS  OF  CONGRESS: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 


of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

RELEASE  OF  INFORMATION  TO  THE 
NATIONAL  ARCHIVES  AND 
RECORDS  SERVICE: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
[NARS]  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C  2904  and  2906. 

POLICIES  AND  PRACTICCS  FOR  STORINO, 
RETRIEVINO.  ACCCtSINO.  RETAININa,  ANO 
OISPOSINO  OF  RECORDS  IN  THE  SYtTCM: 

STORAGE: 

Inform.ation  is  stored  in  file  folders  in 
the  INTERPOL— United  States  National 
Central  Bureau,  and  in  file  folders,  in 
microfilm  records  and  on  magnetic 
disks  in  the  INTERPOL  Case  Tracking 
System  (ICTSJ  at  the  INTERPOL— 
United  States  National  Central  Bureau, 
and  certain  limited  data,  e.g.,  that  which 
concerns  fugitives  and  wanted  persons. 
is  stored  in  the  Treasurj-  Enforcement 
Communications  Svstem  (TECS) 
TREASURY/CS  0o"244.  a  system 
published  by  the  US  Department  of  the 
Treasury. 

RETRIEVABILmr: 

Information  is  retrieved  pnmanly  by 
name,  file  name,  system  identification 
number,  personal  identification  number. 
and  by  weapon  or  motor  vehicle  number 
or  by  other  identifying  data.  Prior  to 
1975,  case  files  were  arranged  by  name 
of  subject.  Since  19T5.  files  have  been 
arranged  by  year,  mor.tk  and  sequential 
number 

SAFEGUARDS: 

Information  maintained  on  magnetic 
disks  is  safeguarded  and  protected  in 
accordance  with  Department  rules  and 
procedures  governing  the  handhng  of 
computerized  information  Only  those 
individuals  specifically  authorized  and 
assigned  an  identification  code  by  the 
system  manager  will  have  access  to  the 
computer.  Identification  codes  will  be 
assigned  only  to  those  INTERPOL- 
USNCB  employees  who  require  access 
to  the  information  to  perform  their 
official  duties,  In  addition,  access  to  the 
information  must  be  accomplished 
through  a  terminal  which  is  located  in 
the  INTERPOL-USNCB  office  that  is 
occupied  during  the  day  and  locked  at 
night,  Information  in  file  folders  and  in 
microfilm  records  is  stored  in  file 
cabinets  m  the  same  secured  area. 

RETENTION  AND  DISPOSAL: 

Case  files  opened  after  April  5.  1982 
have  been  stored  on  microfilm  (41  CFR 
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Sec.  101-11.506).  In  addition,  records 
that  werf^  closed  prior  to  April  5.  1982 

but  are  recalled  from  the  Federal 
Archives  and  Records  Center  (FARC) 
are  also  microfilmed. 

Case  files  that  were  closed  prior  to 
.April  5.  1982  are  transferred  to  the 
FARC  five  years  from  the  date  the  case 
IS  closed  and  are  destroyed  ten  years 
thereafter,  if  there  has  been  no  recall 
from  the  FARC  and  no  case  activity. 

Case  files  closed  as  of  April  5.  1982 
and  thereafter  are  disposed  of  as 
follows:  The  hard  copy  (paper  record)  of 
the  case  file  may  be  destroyed  when  the 
microfilm  records  have  been  verified  for 
clearness,  completeness  and  accuracy. 
The  microfilm  record  of  the  case  file  is 
destroyed  ten  years  after  closing  of  the 
case,  if  there  has  been  no  case  activity. 

SYSTEM  MANAQElKS)  AND  AOORCSS: 

Ch:ei.  IXTERPOL-ViM^ed  States 
National  Central  Bureau  Department  of 
lusfice.  Room  6649,  9th  and 
Pennsylvania  Avenue.  N  W., 
Washington.  DC.  205.30. 

NOTIFICATIOM  PROCtOUfU:: 

Inquiries  resarding  whether  the 
system  contains  a  record  pertaining  to 
an  individual  may  be  addressed  to  the 
Chief.  I.\TERPOL-Un"ed  States 
National  Central  Burpau.  Department  of 
Justice,  Room  6ft49.  9th  and 
Pennsylvania  .-\venue,  N  W.. 
Washinston,  DC.  20530.  To  enable 
INTERPOL -USNCB  personnel  to 
di'termme  whether  the  system  contains 
a  record  relating  to  him  or  her.  the 
requester  must  submit  a  written  request 
identifying  the  record  system, 
identifying  the  category  and  type  of 
records,  sought,  and  providing  the 
individuals  full  name  and  at  least  two 
items  of  secondary'  information  (data  of 
birth,  social  security  number,  employee 
identification  number  or  similar 
identifying  information). 

RFCORD  ACCESS  PROCEDURES: 

Although  the  Attorney  General  has 
exempted  the  system  from  the  access, 
contest  and  amendment  provisions  of 
the  Privacy  Act.  some  records  may  be 
available  under  the  Freedom  of 
Information  .Act.  Inquiries  should  be 
addressed  to  the  cfficial  designated 
under  "Notification  procedure"  above 
The  letter  and  envelope  should  be 
clearly  marked  "Freedom  of  Information 
Request"  and  a  return  address  provided 
for  transmitting  any  information  to  the 
requester. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Access  procedures"  above. 


RECORD  SOURCC  CATEOORWS: 

Sources  of  information  contained  in 
this  system  include  investigative  reports 
of  federal,  state,  local,  and  foreign  law 
enforcement  agencies  (including 
investigative  reports  from  a  system  of 
records  published  by  Department  of  the 
Treasury  entitled  Treasury  Enforcement 
Communications  System  (TECS) 
TREASURY/CS  Oo"244):  other  non- 
Department  of  Justice  investigative 
agencies;  client  agencies  of  the 
Department  of  Justice;  statements  of 
witnesses  and  parties;  and  the  work 
product  of  the  staff  of  the  United  States 
.National  Central  Bureau  working  on 
particular  cases.  Although  the 
organization  uses  the  name  INTERPOL- 
USNCB  for  purposes  of  public 
recognition,  the  INTERPOL-USNCB  is 
not  synonymous  with  the  International 
Criminal  Police  Organization  (ICPO- 
INTERPOLj.  which  is  a  private, 
intergovernmental  organization 
headquartered  in  St.  Cloud,  France.  The 
Department  of  Justice  LNTERPOL- 
USNCB  serves  as  the  United  States 
liaison  with  the  INTERPOL  General 
Secretariat  and  works  in  cooperation 
with  the  National  Central  Bureaus  of 
other  member  countries,  but  is  not  an 
agent,  legal  representative,  nor 
organizational  subunit  of  the 
International  Criminal  Police 
Organization  The  records  maintained 
by  the  INTERPOUUSNCB  are  separate 
and  distinct  from  records  maintained  by 
the  International  Criminal  Police 
OrganizaHon.  and  INTERPOL-USNCB 
does  not  Jjave  custody  of,  access  to,  nor 
control  over  the  records  of  the 
International  Criminal  Police 
Organization. 

SYSTEMS  EXEMFTtD  FROM  CERTAIN 
PROVISIONS  OF  TWE  ACT 

The  Attorney  General  has  exempted 
this  system  from  subsections  (cj  (3)  and 
(4),  (d),  (e)  (1).  (2)  and  (3).  (e)(4)  (G)  and 
(H).  (e)  (5)  and  (8J.  (f).  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2)  and  (k)(5).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b),  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 
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Lodging  of  Consent  Decrees  Pursuant 
to  Clean  Water  Act  and  Electroplating 
Pretreatment  Regulattons 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  27.  1984.  eight 
proposed  consent  decrees  in  United 
States  V.  GenemJ  Motors  Corporation 


were  lodged  with  United  States  District 

Courts  for  the;  Northern  District  of 
Georgia;  District  of  New  Jersey;  District 
of  Kansas;  Central  District  of  California: 
Southern  District  of  Ohio;  Northern 
District  of  Texas;  and  the  Western 
District  of  Missouri.  The  Complaints, 
which  were  simultaneously  filed  by  the 
United  States,  allege  violations  of 
Section  ,307  of  the  Clean  Water  Act 
resulting  from  the  failure  of  eight  of 
General  Motor's  automobile  assembly 
plants  to  meet  the  electroplating 
pretreatment  standards  on  and  after  the 
June  30, 1984  compliance  date.  The  eight 
plants  are;  the  Linden  Plant  in  Linden, 
New  Jersey:  the  Norwood  Plant  in 
Norwood,  Ohio;  the  Van  Nuys  Plant  in 
Van  .Nuys.  California;  the  Fairfax  Plant 
in  Kansas  City,  Kansas;  the  Leeds  Plant 
in  Kansas  City.  Missouri;  the  Arlington 
Plant  in  Arlington,  Texas;  the  Doraville 
Plant  in  Doraville,  Georgia;  and  the 
Lakewood  Plant  in  Atlanta,  Georgia. 

The  complaints  all  seek  injunctive 
relief  to  require  Genera!  Motors  to 
comply  immediately  with  the  applicable 
pretreatment  standards  and  to  pay  civil 
penalties  for  any  violations  of  those 
standards. 

The  consent  decrees  require  General 
Motors  to  undertake  long-term 
construction  projects  at  each  of  the  eight 
plants  involving  major  modifications  to 
existing  wastewater  treatment  systems. 
In  the  period  prior  to  completion  of  that 
construction  in  September  1985,  General 
Motors  will  employ  inteiim  measures 
(such  as  the  installation  of  portable 
treatment  facilities)  in  an  effort  to  meet 
the  standards.  The  consent  decrees 
further  provide  for  a  schedule  of 
penalties  if  there  are  compliance  failures 
after  June  30,  1984. 

The  Departm.ent  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  W.ishington,  D,C 
20530,  and  should  refer  to  United  States 
V.  General  Motors  Corporation,  D.J.  Ref. 
90-5-1-1-2177. 

The  proposed  consent  decrees  may  be 
examined  at  the  offices  of  the  United 
States  Attorneys  or  the  regional  offices 
of  the  Environmental  Protection  Agency 
as  follows: 
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Copies  of  the  consent  decrees  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
lu.stice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Ave.,  NW.,  Washmgton. 
D.C.  20530.  A  copy  of  a  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Environmental  Enforcement 
Section.  Land  and  Natural  Restiurces 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy  of  a  decree,  please 
identify  which  decree  is  being  requested 
and  enclose  a  check  in  the  amount  of 
$4.10  payable  to  Treasurer  of  the  United 
States.  If  all  eight  decrees  are  requested, 
enclose  a  check  in  the  amount  of  $32.80. 
F.  Henry  Habidit  IL 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

IKR  Doc  M-MITB  FiM  »-12-«4  WS  ami 
BtLUNG  CODE  44ie-0t-il 


DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

I ORPS  Application  No.  P-6333V  | 

Employee  Benefit  Plane;  Alternative 
Method  ot  Compliance  for  the  Texaa 
Conmerce  Truet  Co.  Short-Term  Trust 
for  Qualified  Employee  Benefit  Plans 

AGENCY:  Office  of  Pension  and  Welfare 
FVograms,  Department  of  Labor. 
action:  Grant  of  alternative  method  of 
compliance. 


summary:  The  Department  of  Labor  (the 
Department)  hereby  grants  an 
alternative  method  of  compliance  with 
annual  reporting  requirements  of  the 
Employee  Retirement  Income  Security 


Act  of  1974  (ERISA)  for  all  employee 
benefit  plans  with  units  of  participation 
in  the  Texas  Commerce  Trust  Co.  Short- 
Term  Trust  for  Qualified  Employee 
Benefit  Plans  (the  Trust). 
EFFECTIVE  DATE  October  15,  1984. 
FOR  FURTMCM  INFOmiATKM  CONTACT: 
Mr  John  Chris tensen.  Office  of 
Reporting  and  Plan  Standards,  Office  of 
Pension  and  Welfare  Benefit  Programs, 
(202)  523-8684  {this  is  not  a  toll  free 
number). 

SUPPLEMCNTARV  INFORMATION:  On  Ma\ 

2,  1984  notice  was  published  in  the 
Federal  Register  (49  FR  18795)  of  the 
pendency  before  the  Department  of  an 
alternative  method  of  compliance  with 
the  annual  reporting  requirements  of  the 
Employee  Retiremenf  Income  Security 
Act  of  1974  (ERISA)  for  all  employee' 
benefit  plans  with  units  of  participation 
(Participating  Plans)  in  the  Texas 
Commerce  Trust  Co.  Short-Term  Trust 
for  Qualified  Employee  Benefit  Plans 
(the Trust).  The  alternative  method  of 
compliance  was  requested  in  a  petition 
filed  by  Gardere  4  Wynne,  Attorneys 
and  Counselors,  Dallas,  Texas,  for  the 
Trustees  of  the  Trust,  on  behalf  of  all 
Participating  Plans,  pursuant  to  section 
nft(a)of  the  Act. 

The  notice  set  forth  a  summary  of  the 
facts  and  representations  contained  in 
the  petition  for  an  alternative  method  of 
compliance  and  referred  interested 
persons  to  the  petition  on  file  with  the 
Department  for  a  complete  statement  of 
the  facts  and  representations.  The 
petition  has  been  available  for  public 
inspection  at  the  Department  in 
Washington.  D.C.  The  notice  also 
invited  interested  persons  to  submit 
comments  on  the  requested  alternative 
method  of  compliance  to  the  Department 
and  the  petitioner  has  represen-ted  that 
It  has  complitd  with  the  requirements  of 
the  notification  to  interested  persons  as 
set  forth  in  the  notice  of  pendency. 

No  public  comments  were  received  by 
the  Departnwnt  on  the  notice,  and  the 
Departmeat  has  decided  to  grant  the 
proposed  alternative  method  of 
compliance. 

Altemative  Method  of  CompHance 

In  accordance  with  section  110(a)  of 
the  Act  and  based  upon  the  eivtire 
record,  the  Department  makes  the 
following  determinations: 

(1)  The  use  of  the  alternative  method 
of  compliance  prescribed  herein  is 
consistent  with  the  purposes  of  Title  I  of 
the  Act  and  provides  adequate 
disclosure  to  the  Plaas'  participants  and 
beneficiaries  and  adequate  reporting  to 
the  Department, 

12)  The  application  of  the  annual 
reporting  requirements  would  increase 


the  cost!  to  the  Plan*  or  impose 
unreiisonable  administrative  burdeos 
with  respect  to  the  operation  of  the 
Plant,  and 

(3)  The  application  of  the  annual 
reporting  requirements  of  the  Act  would 
be  adverse  te  the  interesti  of  the  Plfras' 
participants  in  the  aggregate. 

Accordingly,  subject  to  the  express 
condition  that  the  material  facts  and 
representation  contained  in  the  petition 
are  true  and  complete  and  the  petkioo 
accurately  describes  all  factors  material 
to  the  granting  of  the  aUemaiive  method 
of  compliance,  the  Department  hereby 
grants  the  following  altemaftve  oaelhod 
of  compliance  for  plans  participating  in 
the  Texas  Conraierce  Trust  Co.  Sbort- 
1  erm  Trust  for  Qualified  Employee 
Benefit  Plans: 

|a)  General.  Under  the  authority  of 
section  110  of  the  Act.  a  plan  whose 
assets  are  held  in  whole  or  in  part  in  the 
Texas  Commerce  Trust  Co.  Short-Term 
Trust  for  Qualified  Employee  Benefit 
Plans  (hereinafter  a  "Participating 
Plan")  shall  include  in  the  annual  return 
report  (Form  5500  series)  and  in  the 
separate  statements  and  schedules  of 
the  annual  report,  for  plan  years 
beginning  on  or  after  January  1, 1963,  the 
information  described  in  paragraph  (b) 
of  this  alternative:  provided  that  the 
trustees  of  the  Texas  Commerce  Trust 
Co.  Short-Term  Trust  for  Qualified 
Employee  Benefit  Plans  (hereinafter  the 
"Trust'")  file  directly  with  the 
Department  and  provide  each 
administrator  of  a  Participating  Plan  the 
information  described  in  peragraph  (c) 
of  this  alternative  no  later  than  tlie  date 
on  which  the  plan's  anrmal  report  is  due. 
The  information  described  in  pmragraph 
(c),  however,  shaH  be  considered  as  part 
of  the  anrmal  i  eport  for  purposes  of  the 
reqoiremenfs  of  1 104(a)(1)(A)  of  the  Act 
and  5  2520.104a-6.  This  alternative 
method  of  compKance  has  no 
application  to  assets  not  held  in  the 
Trust. 

(b)  Reporting  Information  Relating  to 
Participating  Plans  to  be  Filed  with  the 
Internal  Revenue  Ser\-ice.  A 
Participating  Plan  utilizing  this 
alternative  method  of  comphance  shall 
include  in  the  annual  return/report 
(Form  5500  series)  and  in  the  separate 
statements  and  scheduies  of  the  arurual 
report:  The  current  value  of  units 
participating  in  the  Trust  held  by  the 
plan:  transactions  involving  the 
acquisition  and  disposition  by  the  plan 
of  units  of  participation  in  the  Trust; 
and,  as  an  attachment  to  the  annual 
report,  a  certification  by  the 
administrator  of  the  Participating  Han 
that  the  plan  kiaa  received  a  copy  ot  the 
information,  described  in  paragraph  (c). 
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filed  with  the  Department  by  the  Trust. 
Such  plan  is  not  required  to  include  in 
the  annual  report  any  information 
concerning  individual  transactions  of 
the  Trust. 

(c)  Reporting  Information  Relating  to 
the  Trust  to  be  Filed  with  the 
Department  of  Labor.  The  following 
information  regarding  the  Trust  must  be 
reported  for  the  fiscal  year  of  the  Trust 
ending  with  or  within  the  plan  year  for 
which  a  Participating  Plan's  annual 
report  is  made: 

(1)  Name,  address  and  employer 
identification  number  (EIN)  of  the  Trust; 

(2)  A  list  of  all  Participating  Plans 
investing  in  the  Trust  identified  by  plan 
niime.  plan  number,  and  name  and  EIN 
of  the  plan  sponsor  as  they  appear  on 
the  annual  return/report,  and  each 
plan's  percentage  interest  in  the  Trust  as 
of  the  beginning  and  ending  of  the  fiscal 
year  of  the  Trust; 

(3)  A  statement  of  assets  and 
liabilities  of  the  Trust; 

(4)  A  statement  of  income  and 
expenses  of  the  Trust: 

(5)  The  assets  held  for  investment 
(including  the  acquisitions  and 
dispositions  during  the  fiscal  year  of  the 
Trust),  leases  and  obligations  in  default, 
and  compensation  paid  by  the  Trust  for 
services  in  the  manner  required  by  the 
instructions  to  the  annual  return/report 
Form  5500; 

(6)  A  report  of  an  independent 
qualified  public  accountant  regarding 
the  statements  and  schedules  described 
in  subparagraphs  (2)  through  (5)  above 
which  meets  the  requirements  of  29  CFR 
2520.103-l(b)(5). 

The  Trust  shall  file  the  information 
described  in  this  paragraph  (c)  with  the 
Department  by  mailing  it  to:  Office  of 
Reports  and  Disclosure,  Office  of 
Pension  and  Welfare  Benefit  Programs, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N'W.  Washington, 
D.C.  20210,  Attention:  Texas  Commerce 
Trust  Co.  Alternative  Method  of 
Compliance. 

Signed  at  Washington.  D.C.  this  8th  day  of 
September 
Roberi  A.G.  Monks, 

Administrator.  Office  of  Pension  and  Welfare 
Benefit  Programs. 
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NUCLEAR  REGULATORY 
COMMISSION 

Statement  of  Policy;  Investigations, 
Inspections,  and  Adjudicatory 
Proceedings 

On  August  5. 1983,  the  Commission  set 
forth  interim  procedures  for  handling 


conflicts  between  the  NRC's 
responsibility  to  disclose  information  to 
adjudicatory  boards  and  parties,  and  the 
NRC's  need  to  protect  investigative 
material  from  premature  public 
disclosure.  "Statement  of  Policy — 
Investigations  and  Adjudicatory 
Proceedings."  48  PR  36358  (August  10, 
1983). 

Those  interim  procedures  called  for 
the  NRC  staff  or  Office  of  Investigations 
(01),  when  it  felt  disclosure  of 
information  to  an  adjudicatory  board 
was  required  but  that  unrestricted 
disclosure  could  compromise  an 
inspection  or  investigation,  to  present 
the  information  end  its  concerns  about 
disclosure  to  the  board  In  camera. 
without  disclosure  of  the  substance  of 
the  information  to  the  other  parties.  A 
board  decision  to  disclose  the 
inforrciation  to  the  parties  was 
appealable  to  the  Commission,  and  the 
board  was  not  to  order  disclosure  until 
the  Commission  addressed  the  matter. 

That  Statement  of  Policy  was  to 
remain  in  effect  until  the  Commission 
received  and  took  action  on  the 
recommendations  of  an  internal  NRC 
task  force  established  to  develop 
guidelines  for  reconciling  these  conflicts 
in  individual  cases.  The  Commission  in 
that  Statement  also  requested  public 
comments  on  the  propriety  and 
desirability  of  ex  parte  in  camera 
presentation  of  information  to  a  board, 
and  suggestions  for  any  better 
alternatives. 

The  Task  Force  submitted  its  report  to 
the  Commission  on  December  30, 1983. 
A  copy  of  that  report  will  be  placed  in 
the  Commission's  Public  Document 
Room.  The  Task  Force  approved  the 
principles  discussed  in  the 
Commission's  earlier  Statement  of 
Policy,  and  made  several 
recommendations  intended  to  define 
specifically  the  responsibilities  of  the 
boards,  the  staff,  and  01  in  presenting 
disclosure  issues  for  resolution. 

The  Task  Force  recommended  that  the 
final  Policy  Statement  explain  that  full 
disclosure  of  material  information  to 
adjudicatory  boards  and  the  parties  is 
the  general  rule,  but  that  some  conflicts 
between  the  duty  to  disclose  and  the 
need  to  protect  information  will  be 
inevitable.  The  Task  Force  further 
recommended  that  issues  regarding 
disclosure  to  the  parties  be  initially 
determined  by  the  adjudicatory  boards 
with  provision  for  expedited  appellate 
review,  and  that  procedures  for  the 
resolution  of  such  conflicts  be 
established  by  rule.  Finally,  the  Task 
Force  suggested  that  existing  board 
notification  procedures  should  remain 
unaffected  by  the  Policy  Statement,  and 
that  those  procedures  and  Commission 


guidelines  for  disclosure  of  information 
concerning  investigations  and 
inspections  should  apply  to  all  NRC 
offices.  Those  recommendations  have 
been  incorporated  in  this  Statement. 

In  addition,  two  comments  were 
submitted  by  members  of  the  public. 

One  commenter  stated  that  the 
withholding  of  information  from  public 
disclosure  should  be  confined  to  the 
minimum  essential  to  avoid 
compromising  enforcement  actions,  and 
that  appropriate  representatives  of  each 
party  should  be  allowed  to  participate 
under  suitable  protective  orders  in  any 
in  camera  proceeding  except  in  the  most 
exceptional  cases. 

The  other  commenter  maintained  that 
an  in  camera  presentation  to  the  board 
with  only  one  party  present  is 
undesirable  and  violates  the  ex  parte 
rule.  That  commenter  suggested  an 
alternative  of  having  the  attorneys  or 
authorized  representatives  of  parties 
who  have  signed  a  protective  agreement 
present  at  any  in  camera  presentation, 
with  appropriate  sanctions  for  violating 
the  protective  agreement.' 

The  Commission,  after  considering 
these  comments  and  the  report  of  the 
Task  Force,  has  decided  that  it  would  be 
appropriate,  in  order  to  better  explain 
the  Commission's  policy  in  this  area,  to 
provide  the  following  explanation  of  the 
conflict  between  the  duty  to  disclose 
investigation  or  inspection  information 
to  the  boards  and  parties  and  the  need 
to  protect  that  information: 

All  parties  in  NRC  adjudicatory 
proceedings,  including  the  NRC  staff, 
have  a  duty  to  disclose  to  the  boards 
and  other  parties  all  new  information 
they  acquire  which  is  considered 
material  and  relevant  to  any  issue  in 
controversy  in  the  proceeding.  Such 
disclosure  is  required  to  allow  full 
resolution  of  all  issues  in  the  proceeding. 
The  Commission  expects  all  NRC  offices 
to  utilize  procedures  which  will  assure 
prompt  and  appropriate  action  to  fulfill 
this  responsibility. 

However,  the  Commission  recognizes 
that  there  may  be  conflicts  between  this 
responsibility  to  provide  the  boards  and 
parties  with  information  and  an 
investigating  or  inspecting  office's  need 
to  avoid  public  disclosure  for  either  or 
both  of  two  reasons:  (1)  To  avoid 


'  Both  comments  also  included  suggestions 
regarding  mattei^  beyond  the  scope  of  this  Policy 
Statement,  which  is  conceiried  only  with 
establishing  a  procedure  to  handle  conflicts 
between  the  duty  to  disclose  information  to  the 
boards  and  parties  and  the  need  to  protect  that 
information.  For  instance,  one  suggestion  was  that 
the  NRC  impose  a  more  stringent  standard  in 
deciding  whether  information  warrants  a  board 
notification.  Another  recommended  that  the  NRC 
improve  the  quality  of  Us  investigations. 
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compromising  an  ongoing  investigation 
or  inspection;  and  (2)  to  protect 
confidential  sources.  The  importance  of 
protecting  information  for  either  of  these 
reasons  can  in  appropriate 
circumstances  be  as  great  as  the 
importance  of  disclosing  the  information 
to  the  boards  and  parties. 

With  regard  to  the  first  reason, 
avoiding  compromise  of  an  investigation 
or  inspection,  it  is  important  to  informed 
licensing  decisions  that  NRC  inspections 
and  investigations  are  conducted  so  that 
all  relevant  information  is  gathered  for 
appropriate  evaluation.  Release  of 
investigative  material  to  the  subject  of 
an  investigation  before  the  completion 
of  the  investigation  could  adversely 
affect  the  NRC's  ability  to  complete  that 
investigation  fully  and  adequately.  The 
subject,  upon  discoving  what  evidence 
the  NRC  had  already  acquired  and  the 
direction  being  taken  by  the  NRC 
investigation,  might  attempt  to  alter  or 
limit  the  direction  or  the  nature  or 
availability  of  further  statements  or 
evidence,  and  prevent  NRC  from 
learning  the  facts.  The  failure  to 
ascertain  all  relevant  facts  could  itself 
result  in  the  NRC  making  an  uninformed 
licensing  decision.  However,  the  need  to 
protect  information  developed  in 
investigations  or  inspections  usually 
ends  once  the  investigation  or 
inspection  is  completed  and  evaluated 
fur  possible  enforcement  action. 

The  second  reason  for  not  disclosing 
investigative  material — to  protect 
confidential  sources — has  a  different 
basis.  Individuals  sometimes  present 
safety  concerns  to  the  NRC  only  after 
being  assured  that  their  individual 
identity  will  be  kept  confidential.  This 
desire  for  confidentially  may  arise  for  a 
number  of  reasons,  including  the 
possibility  of  harassment  and 
retaliation.  ConMmtial  sources  are  a 
valuable  asset  to  NRC  inspections  and 
investigations.  Releasing  names  to  the 
parties  in  an  adjudication  after 
promising  confidentially  to  sources 
would  be  detrimental  to  the  NRC's 
overall  inspection  and  investigation 
activities  because  other  individuals  may 
be  reluctant  to  bring  information  to  the 
NRC.  However,  the  need  to  protect 
confidential  sources  does  not  end  when 
the  investigabon  or  inspection  is 
completed  and  evaluated  for  possible 
enforcement  action. 

By  this  Policy  Statement  the 
Commission  is  not  attempting  to  resolve 
the  conflict  that  may  arise  in  each  case 
between  the  duty  to  disclose 
information  to  the  boards  and  parties 
and  the  need  to  protect  that  information 
or  its  source.  The  resolution  of  actual 
conflicts  must  be  decided  on  the  merits 


of  each  individual  case.  However,  the 
Commission  does  note  that  as  a  general 
rule  it  favors  full  disclosure  to  the 
boards  and  parties,  that  information 
should  be  protected  only  when 
necessary,  and  that  any  limits  on 
disclosure  to  the  parties  should  be 
limited  in  both  scope  and  duration  to  the 
minimum  necessary  to  achieve  the 
purposes  of  the  non-<J»sclostire  policy. 

The  purpose  of  this  Policj'  Statement 
IS  to  establish  a  procedure  by  which  the 
conflicts  can  be  resolved.  The' Policy 
Statement  takes  over  once  a 
determination  has  been  made,  under 
established  board  notification 
procedures,  that  information  should  be 
disclosed  to  the  boards  and  public,  but 
Ol  or  staff  believes  that  the  information 
should  be  protected.  In  those  cases  the 
Commission  has  decided  that  the  only 
workable  solution  to  protect  both 
interests  is  to  pro%'ide  for  an  in  camera 
presentation  to  the  board  by  the  NRC 
staff  or  OI.  with  no  party  present.  Any 
other  procedure  could  defeat  the 
purpose  of  non-disclosure  and  might 
actually  inhibit  the  acquisition  of 
information  critical  to  decisions. 
Allowing  the  other  parties  or  their 
representatives  to  be  present  in  all 
cases,  even  under  a  protective  order, 
could  breach  promises  of  confidentiality 
or  allow  the  subject  of  an  investigation 
to  prematurely  acquire  information 
about  the  investigation.  We  note  in  this 
regard  the  difficulties  of  attempting  to 
prevent  a  party's  representative  from 
talking  to  his  client  about  the  relevance 
of  the  information  and  how  to  respond 
to  it,  even  under  a  protective  order. 

The  Commission  believes  that  the 
boards,  using  the  procedures  established 
in  this  Policy  Statement,  can  resolve 
most  potential  disclosure  conflicts  once 
they  have  been  advised  of  the  nature  of 
the  information  involved,  the  status  of 
the  inspection  or  investigation,  and  the 
projected  time  for  its  completion.  In 
many  of  the  cases  when  the  procedures 
in  this  Policy  Statement  are  triggered  by 
a  concern  for  premature  public 
disclosure,  it  may  be  possible  for  boards 
to  provide  for  the  timely  consideration 
of  relevant  matters  derived  from 
investigations  and  inspections  through 
the  deferral  or  rescheduling  of  issues  for 
hearing.  In  other  instances,  the  boards 
may  be  able  to  resolve  the  conflict  by 
placing  limitations  on  the  scope  of 
disclosure  to  the  parties,  or  by  using 
protectire  orders. 

The  Commission  wrishes  to  emphasize 
that  these  procedures  do  not  abrogate 
the  well-established  principle  of 
administrative  law  that  a  board  may  not 
use  ex  parte  information  presented  in 
camera  in  making  Hcensing  decisions 


These  procedures  are  designed  to  allow 
the  boards  to  determine  the  relevance  of 
material  to  the  adjudication,  and 
whether  that  information  must  be 
disclosed  to  the  parties,  and.  if 
disclosure  is  required,  to  jjrovide  a 
mechanism  for  case  management  both 
to  protect  investigations  and  inspections 
and  to  allow  for  vhe  timely  pro\'ision  of 
material  and  relevant  informatioo  to  the 
parties.  As  such  these  procedures  are 
analogous  to  the  procedures  for 
resolving  disputes  regarding  discovery, 
•see,  e.g..  10  CFR  2.740(c).  and  do  not 
violate  the  prohibition  in  10  CFR  2.780 
against  ex  parte  discussion  of 
substantive  matters  at  issue. 

In  accord  with  the  above  discussion. 
the  Commission  has  decided  that  tbe 
procedures  to  be  followed,  where  there 
is  a  conflict  between  the  need  for 
disclosure  to  the  board  and  parties  and 
the  need  to  protect  an  investifatioa  or 
inspection,  will  include  in  camerv 
presentations  by  the  staff  or  Ol. 
However,  because  this  procedure 
represents  a  departure  from  normal 
Commission  procedure,  it  is  the 
Commission's  view  that  the  decision 
should  be  implemented  by  rulemaking. 
Accordingly,  the  Commission  directs  the 
NRC  staff  to  commence  a  rulemaking  on 
the  matter. 

Until  completion  of  the  rulemaking, 
the  following  will  control  the  procedures 
to  be  followed  in  resolving  conflicts 
between  the  duty  to  disclose  to  boards 
and  the  need  to  protect  information 
developed  in  investigation  or  inspection: 

1  Established  board  notification 
procedures  should  be  used  by  staff  or  Ol 
to  determine  whether  information  in 
their  possession  is  potentially  relevant 
and  material  to  a  pending  adjudicator}' 
proceeding.*  The  general  rule  is  that  all 
information  warranting  disclosure  to  the 
boards  and  parties,  including 
information  that  is  the  8ub)ect  of 
ongoing  investigations  or  inspections, 
should  be  disclosed,  except  as  provided 
herein. 

2.  When  staff  or  OI  bebeves  that  it 
has  a  duty  in  a  partcnlar  case  to 
provide  an  adjudicatory  board  with 
information  cencenang  an  inspection  or 
investigation,  or  when  a  board  requests 
such  information,  staff  or  OI  should 
provide  the  infannatioa  to  the  board  and 
parities  unless  it  believes  that 
unrestricted  disclosure  would  prejudice 
an  ongomg  inapectiop  or  investigatioo. 
or  reveal  confidential  sources.  If  staff  or 
OI  believe*  imrestricted  disclosure 


'  White  this  Statement  refers  only  to  itafl  and  Ol 
who  are  the  orsanizationa  principally  involved,  the 
statement  win  appljr  to  any  other  oflicea  of  the 
CommiBSion  which  may  have  the  problem 
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would  have  these  adverse  results,  it 
should  propose  to  the  board  and  parties 
that  the  information  be  disclosed  under 
suitable  protective  orders  and  other 
restrictions,  unless  such  restricted 
disclosure  would  also  defeat  the 
purpose  behind  non-disclosure.  If  staff 
or  OI  believes  that  any  disclosure, 
however  restricted,  would  defeat  the 
purpose  behind  non-disclosure,  it  shall 
provide  the  board  with  an  explanation 
of  the  basis  of  its  concern  about 
disclosure  and  present  the  information 
to  the  board,  in  camera,  without  other 
parties  present.  A  verbatim  transcript  of 
the  in  camera  proceeding  will  be  made.* 

All  parties  should  be  advised  by  the 
board  of  the  conduct  and  purpose  of  the 
in  camera  proceeding  but  should  not  be 
informed  of  the  substance  of  the 
information  presented.  If,  after  such  in 
camera  presentation,  a  board  finds  that 
disclosure  to  other  parties  under 
protective  order  or  otherwise  is  required 
[e.g.,  withholding  information  may 
prejudice  one  or  more  parties  or 
jeopardize  timely  completion  of  the 
proceedings,  or  the  board  disagrees  that 
release  will  prejudice  the  investigation), 
it  shall  notify  staff  or  OI  of  its  intent  to 
order  disclosure,  specifying  the 
information  to  be  provided,  the  terms  of 
any  protective  order  proposed,  and  the 
basis  for  its  conclusion  that  prompt 
disclosure  is  required.  The  staff  or  01 
shall  provide  the  board  within  a 
reasonable  period  of  time,  to  be  set  by 
the  board,  a  statement  of  objections  or 
concurrence.  If  the  board  disagrees  with 
any  objection  and  the  disagreement 
cannot  be  resolved,  the  board  shall 
promptly  certify  the  record  of  the  in 
camera  proceeding  to  the  Commission 
for  resolution  of  the  disclosure  dispute, 
and  so  inform  the  other  parties.  Any 
licensing  board  decision  to  order 
disclosure  of  the  identify  of  a 
confidential  source  shall  be  certified  to 
the  Commission  for  review  regardless  of 
whether  OI  and  staff  concur  in  the 
disclosure.*  The  board's  decision  shall 
be  stayed  pending  a  Commission 
decision.  The  record  before  the 
Commission  shall  consist  of  the 
transcript,  the  board's  Notice  of  Intent  to 
require  disclosure  and  the  objections  of 
Staff  or  OI.  Staff  or  OI  may  file  a  brief 
with  the  Commission  within  ten  days  of 
filing  a  statement  of  objections  with  the 
board.  The  record  before  the 
Commission,  including  staff  or  OI's 


'  .Nothing  in  this  Statement  prohibits  staff  on  01 
from  sharing  infonnation. 

*  The  Conunission  has  decided  to  review  any 
licensing  board  decision  ordering  disclosure  of  the 
identify  of  a  confidential  source  because  of  the 
importance  to  the  Commissions  inspection  and 
invMtigation  program  of  protecting  the  identity  of 
confidential  sources. 


brief,  shall  be  kept  in  camera  to  the 
extent  necessary  to  protect  the  purposes 
of  non-disclosure. 

The  Commission  recognizes  that  "no 
other  party  may  be  in  a  position 
effectively  to  respond  to  staff  or  OI's 
brief  because  the  proceedings  have  been 
conducted  in  camera.  However,  in  those 
cases  where  another  party  feels  that  it  is 
in  a  position  to  file  a  brief,  it  may  do  so 
within  seven  days  after  staffer  OI  files 
its  brief  with  the  Commission. 

3.  Staff  or  OI  shall  notify  the  board 
and.  as  appropriate,  the  Commission,  if 
the  objection  to  disclosure  to  the  parties 
of  previously  withheld  information,  or 
any  portion  of  it,  is  withdrawn.  Unless 
the  Commission  has  directed  otherwise, 
such  information — with  the  exception  of 
the  identities  of  confidential  sources — 
may  then  be  disclosed  without  further 
Commission  order. 

4.  When  a  board  or  the  Commission 
determines  that  information  concerning 
a  pending  investigation  or  inspection 
should  not  be  disclosed  to  the  parties, 
the  record  of  any  in  camera  proceeding 
conducted  shall  be  deemed  sealed 
pending  further  order.  That  record  will 
be  ordered  included  in  the  public  record 
of  the  adjudicatory  proceeding  upon 
completion  of  the  inspection  or 
investigation,  or  upon  public  disclosure 
of  the  information  involved,  whichever 
is  earlier,  subject  to  any  privileges  that 
may  validly  be  claimed  under  the 
Commission's  regulations,  including 
protection  of  the  identify  of  a 
confidential  source.  Only  the 
Commission  can  order  release  of  the 
identify  of  a  confidential  source. 

Dated  at  WHshington,  D.C.  this  7th  day  of 
September,  1984. 

Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 

Secretary  of  the  Commission. 
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Duquesne  Ught  Co.,  et  al.  (Beaver 
Valley  Power  Station  Unit  No.  1); 
Exemption 

I 

The  Duquesne  Light  Company,  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company  (the  licensees),  are  the 
holder  of  Facility  Operating  License  No. 
DPR-66  which  authorizes  operation  of 
the  Beaver  Valley  Power  Station,  Unit 
No.  1  (the  facility)  at  steady-state  power 
levels  not  in  excess  of  2652  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  (PWR)  located  at  the 
licensee's  site  in  Beaver  County, 


Pennsylvania.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

II 

On  November  19, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  section  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  III  of 
Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  those  fifteen  subsections,  III.G,  is  the 
subject  of  this  exemption. 

Subsection  III.G  specifies  detailed 
requirements  for  fire  protection  of  the 
equipment  used  for  safe  shutdown  by 
means  of  separation  and  barriers 
(III.G. 2).  If  the  requirements  for 
separation  and  barriers  cannot  be  met  in 
an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area  is  required 
(1II.G.3). 

In  response  to  previous  requests  from 
the  licensee,  the  Commission  granted  an 
exemption  to  requirements  of  subsection 
III.G  and  III.L  on  March  14, 1983.  By 
letter  dated  December  16, 1983  and 
supplemented  by  letter  dated  May  30, 
1984,  Duquesne  Light  Company 
requested  additional  exemptions  from 
the  requirements  of  Subsection  III.G  of 
Appendix  R. 

Ill 

We  have  reviewed  the  licensee's 
exemption  requests  and  evaluation  of 
these  requests  is  as  follows: 

1.  Fixed  Suppression  and  Detection 
Systems 

For  the  following  areas,  an  exemption 
is  requested  from  Section  III.G.3  to  the 
extent  it  requires  fixed  suppression  and 
detection  to  be  provided  throughout  a 
fire  area  for  which  alternative  shutdown 
has  been  provided: 

Primary  Auxiliary  Building  (PA-lA), 

Elev.  768 
Control  Room  HVAC  Equipment  Room 

(CR-2),  Elev.  713 
Emergency  Switchgear  Rooms  (ES-1  & 

2),  Elev.  713 
Process  Instrument  Room  (CR-4).  Elev. 

713 
Communications  Equipment  &  Relay 

Panel  Room  (CR-3),  Elev.  713 


Federal  Register  /  Vol.  49,  No.  179  /  Thursday,  September  13.  1984  /  Notices 


36035 


Normal  Switchgear  Room  (NS-1),  Elev. 

713 
Carbon  Dioxide  Storage/PG  Pump  Room 

(CO-2) 
Pipe  Tunnel  (Sub-area  QP-1).  Elev.  735 

With  the  exception  of  the  Carbon 
Dioxide  Storage/PG  Pump  Room  (CO-2). 
all  of  these  areas  are  provided  with 
either  partial  or  complete  fire  detection 
systems.  The  carbon  dioxide  storage 
area  is  in  a  separate  building  adjacent  to 
the  diesel  generator  buildings.  A  fire  in 
this  area  would  not  threaten  safe- 
shutdown  equipment. 

All  of  the  fire  areas  for  which 
exemptions  have  been  requested 
represent  a  similar  configuration,  i.e.. 
combustible  loading  is  light,  there  is 
alternate  shutdown  capability,  detection 
(except  COj  storage  area)  and  manual 
fire  suppression  equipment  is  available. 
(The  COi  storage  area  contains  only 
equipment  valves  and  cables  in  conduit. 
It  is  in  a  separate  building  and  a  fire 
here  would  not  threaten  adjacent  safety 
related  areas.)  The  low  combustible 
loading  in  these  areas  ensures  that 
safety  related  equipment  in  adjacent 
areas  will  not  be  threatened.  The 
installation  of  a  fixed  fire  suppression 
system  would  not  significantly  increase 
the  level  of  fire  protection  in  these 
areas. 

Based  on  our  evaluation,  we  find  that 
the  existing  fire  protection  in 
conjunction  with  alternate  shutdown 
capability  in  the  eight  areas  for  which 
an  exemption  has  been  requested 
provides  a  level  of  fire  protection 
equivalent  to  the  technical  requirements 
of  section  III.G.3  of  Appendix  R  and, 
therefore,  the  exemptions  should  be 
granted. 

2.  Control  Room  HVAC  Equipment 
Room  (CR-2)  Elev.  713 

An  exemption  is  requested  from 
section  III.G.2  to  the  extent  it  requires 
the  separation  of  adjacent  fire  areas  by 
3-houi  rated  fire  barriers. 

The  control  room  HVAC  equipment 
room  is  separated  from  other  areas  by  3- 
hour  rated  fire  barriers  with  the 
exception  of  a  1  Vs-hour  rated  fire  door 
which  leads  to  the  Relay  Room  (CR-3). 
The  combustible  loading  in  both  areas 
{CR-3  and  CR-2),  if  totally  consumed, 
would  correspond  to  an  equivalent  fire 
severity  of  approximately  40-50  minutes 
on  the  ASTM  E-119  Standard  Time- 
Temperature  Curve.  Smoke  detection 
and  manual  fire  suppression  equipment 
is  provided  in  each  area.  Alternate 
shutdown  capability  is  provided 
independent  of  the  fire  area. 

The  1  Vz-hour  rated  fire  door  which 
leads  to  the  relay  room  exceeds  the 
combustible  loading  in  both  the  HVAC 
equipment  room  and  the  delay  room 


with  considerable  margin.  In  the  event  a 
fire  occurred  in  either  room,  there  is 
reasonable  assurance  that  the  installed 
smoke  detection  system  would  alarm 
and  alert  the  fire  brigade  before  the 
door's  integrity  is  challenged.  Replacing 
the  existing  door  with  a  3-hour  rated 
assembly  would  not  significantly 
enhance  fire  protection  safety. 

Based  on  our  evaluation,  we  find  that 
the  existing  fire  door  in  the  HVAC 
equipment  room  (CR-2)  provides  a  level 
of  fire  protection  equivalent  to  the 
technical  requirements  of  section  III.G. 
The  exemption  should,  therefore,  be 
granted. 

3.  Emergency  Switchgear  Rooms  (ES-1 
and  ES-2)  Elev.  713 

An  exemption  is  requested  from 
section  III.G.2  to  the  extent  it  requires 
the  separation  of  adjacent  fire  areas  by 
3-hour  rated  iire  barriers. 

The  Emergency  Switchgear  Rooms  are 
located  on  the  713  elev.  beneath  the 
cable  spreading  room.  The  ceiling  which 
forms  a  boundary  between  the  two 
areas  constitutes  a  1  Vs-hour  fire  barrier. 
All  other  adjacent  boundaries  are  3-hour 
rated.  The  combustible  loading  in  the 
emergency  switchgear  room,  if  totally 
consumed,  would  correspond  to  an 
equivalent  fire  severity  of  approximately 
25  minutes  on  the  ASTM  E-119  Standard 
Time-Temperature  Curve. 

Smoke  detection  and  manual  fire 
suppression  equipifient  are  provided  in 
the  area.  The  1  ''s-hour  rated  ceiling 
exceeds  the  combustible  loading  in  the 
switchgear  room  with  considerable 
margin.  In  the  event  a  fire  occurred, 
there  is  reasonable  assurance  that  the 
installed  smoke  detection  system  would 
alarm  and  alert  the  fire  brigade  before 
the  ceiling's  integrity  is  challenged. 
Replacing  the  existing  ceiling  with  a  3- 
hour  rated  assemblies  would  not 
significantly  enhance  fire  protection 
safety. 

Based  on  our  evaluation,  we  find  that 
the  protection  provided  for  the 
emergency  switchgear  room  ceiling 
provides  a  level  of  fire  protection 
equivalent  to  the  technical  requirements 
of  section  III.G.  The  exemption  should, 
therefore,  be  granted. 

4.  Process  Instrument  Room  (CR-4J, 

Elev.  713 

An  exemption  is  requested  from 
section  lII.G.^o  the  extent  if  requires 
the  separation  of  adjacent  fire  areas  by 
3-hour  rated  fire  barriers. 

The  process  instrument  room  is 
located  on  the  713  elev.  beneath  the 
cable  spreading  room.  The  ceiling  which 
forms  a  barrier  between  the  process 
instrument  room  and  the  cable 
spreading  room  is  a  1  ''i-hour  rated  fire 


barrier.  In  addition,  three  doors  which 
communicate  to  the  adjacent  relay  room 
(CR-3)  are  ll^-hour  rated  fire  doors.  All 
other  boundaries  are  3-hour  rated. 

The  combustible  loading  in  the  area,  if 
totally  consumed,  would  correspond  to 
an  equivalent  fire  severity  of 
approximately  45  minutes  on  the  ASTM 
E-119  Standard  Time-Tempera tu.'-e 
Curve.  Smoke  detection  and  manual  fire 
suppression  equipment  are  provided  in 
the  area.  Alternate  shutdown  capability 
independent  of  the  area  is  also 
provided. 

The  iV^-hour  rated  fire  doors  which 
lead  to  the  relay  room  and  1  ^-hour 
rated  ceiling  exceed  the  combustible 
loading  in  both  the  process  instrument 
room  and  the  relay  room  with 
considerable  margin.  In  the  event  a  fire 
occurred  in  either  room,  there  is 
reasonable  assurance  that  the  installed 
smoke  detection  system  would  alarm 
and  alert  the  fire  brigade  before  the 
doors  or  ceiling's  integrity  is  challenged 
Replacing  the  existing  doors  and  ceiling 
with  3-hour  rated  assemblies  would  not 
significantly  enhance  fire  protection 
safety. 

Based  on  our  evaluation,  we  conclude 
that  the  protection  provided  for  the 
process  instrument  room  provides  a 
level  of  fire  protection  equivalent  to  the 
technical  requirements  of  section  III.G. 
The  exemption  should,  therefore,  be 
granted. 

5.  Communication  Equipment  and  Relay 
Panel  Room  (CR-3)  Elev.  173 

An  exemption  is  requested  from 
section  III.G.2  to  the  extent  it  requires 
the  separation  of  adjacent  fire  areas  by 
complete  3-hour  rated  barriers. 

The  communications  equipment  and 
relay  panel  room  is  located  on  the  713' 
elev.  beneath  the  cable  spreading  room. 
The  ceiling  that  separates  the  relay 
room  from  the  cable  spreading  room  is  e 
1  Vi-hour  rated  fire  barrier.  In  addition, 
two  doors  that  communicate  with  the 
adjacent  process  instrument  room  (CR- 
4)  carry  a  1  V^-hour  rating. 

Smoke  detection  and  manual  fire 
suppression  equipment  are  provided  in 
the  area.  The  combustion  loading  in  the 
area,  if  totally  consumed,  would 
correspond  to  an  equivalent  fire  severity 
of  approximately  fifty  minutes  on  the 
ASTM  E-119  Standard  Time- 
Temperature  Curve.  Alternate  shutdown 
capability  independent  of  the  area  is 
provided. 

The  1  ''2-hour  rated  fire  doors  which 
lead  to  the  process  instrument  room  and 
the  1  "^z-hour  rated  ceiling  exceed  the 
combustible  loading  in  both  the  process 
instrument  room  and  the  relay  room 
with  considerable  margin  In  the  event  a 
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fire  occurred  in  either  room,  there  is 
reasonable  assurance  that  the  installed 
smoke  detection  system  would  alarm 
and  alert  the  fire  brigade  before  the 
door's  integrity  is  challenged.  Replacing 
the  e.xisting  doors  and  ceiling  with  3- 
hour  rated  assemblies  would  not 
significantly  enhance  fire  protection 
safety. 

Based  on  our  evaluation,  we  conclude 
that  the  protection  provided  for  the 
Communications  Equipment  &  Relay 
Panel  Room  provides  a  level  of  fire 
protection  equivalent  to  the  technical 
requirements  of  section  III.G.  The 
exemption  should,  therefore,  be  granted. 

6.  Normal  Swstchgear  Room  NS-1  Elev. 
713 

An  exemption  is  requested  from 
section  III.G.2  to  the  extent  it  requires 
•he  separation  of  adjacent  fire  areas  by 
3-hour  rated  barriers. 

The  normal  switchgear  room  is 
located  on  the  713  elev.  of  the  service 
building,  one  floor  below  the  cable 
spreading  room.  The  normal  switchgear 
room  is  surrounded  by  3-hour  rated 
barriers  with  the  exception  of  1  Vj-hour 
rated  fire  dampers  installed  in  the 
ductwork  that  penetrates  the  cable 
spreading  room. 

Smoke  detection  and  manual  fire 
suppression  equipment  are  provided  in 
the  area.  The  combustible  loading  in  the 
area,  if  totally  consumed,  would 
correspond  to  an  equivalent  fire  severity 
of  approximately  50  minutes  on  the 
ASTM  E-lig  Standard  Time- 
Temperature  Curve.  Alternate  shutdown 
capability  independent  of  the  area  is 
provided. 

The  iVi-hour  rated  fire  dampers 
which  lead  to  the  cable  spreading  room 
exceed  the  combustible  loading  in  the 
normal  switchgear  room  with 
considerable  margin.  In  the  event  a  fire 
occurred  in  the  switchgear  room,  there  is 
reasonable  assurance  that  the  installed 
smoke  detection  system  would  alarm 
and  alert  the  fire  brigade  before  the 
dampers'  integrity  is  challenged. 
Replacing  the  existing  dampers  with  3- 
hour  rated  assemblies  would  not 
significantly  enhance  fire  protection 
safety. 

Based  on  our  evaluation,  we  conclude 
that  the  protection  provided  for  the 
normal  switchgear  room  provides  a  level 
of  fire  protection  equivalent  to  the 
technical  requirements  of  section  III.G. 
The  exemption  should,  therefore,  be 
granted. 

7.  Coble  Spreading  Room 

An  exemption  is  requested  from 
section  III.G.2  to  the  extent  it  requires 
the  separation  of  adjacent  fire  areas  by 
complete  3-hour  rated  barriers. 


The  cable  spreading  room  is  located 
on  the  725'6"  elev.  of  the  service 
building.  The  walls  and  ceilings 
constitute  3-hour  rated  barriers.  The 
Ooor  is  a  m-hour  rated  Ooor.  Ductwork 
is  provided  with  3-hour  rated  dampers 
except  those  ducts  which  penetrate  the 
floor  and  the  west  wall  which  separates 
the  cable  spreading  room  from  the 
normal  switchgear  room.  These  ducts 
are  provided  with  1  Vj-hour  rated 
dampers.  AU  cables  and  equipment 
needed  for  safe-shutdown  will  be 
removed  from  the  normal  switchgear 
room  and  relocated  at  the  next  refueling 
outage.  The  cable  spreading  room  doors 
are  3-hour  rated  except  for  the  iVi-hour 
rated  door  that  opens  to  the  east 
stairtower. 

The  combustible  loading  in  the  cable 
spreading  room,  if  totally  consumed, 
would  correipond  to  an  equivalent  fire 
severity  of  approximately  1-hour  and 
twenty  minutes  on  the  ASTM  E-119 
Standard  Time-Temperature  Curve. 

To  approve  fire  area  boundaries  of 
less  than  a  3-hour  rating,  we  need 
reasonable  assurance  that  the  proposed 
boundaries  will  exceed  the  in-situ  fuel 
load  with  margin.  In  the  cable  spreading 
room,  the  margin  proposed  is  not 
considered  adequate  for  the  general 
case.  However,  in  the  three  specific 
cases  cited,  we  have  evaluated  the 
location  and  configuration  of  the  1  '-*!- 
hour  rated  components  and  consider 
them  acceptable  for^he  following 
reasons: 

•  1  Vi-hour  rated  stairtower  door- 
section  C.5.a  of  our  guidelines 
recommends  the  use  of  2-hour  rated 
concrete  stairtower  enclosures  with  self- 
closing  Class  B  (1 '/2-hour)  fire  doors. 
The  licensee  has  provided  this  level  of 
protection.  We,  therefore,  find  the  1V4- 
hour  rated  fire  doors  acceptable. 

•  1  Va-hour  rated  floor  and  1  V^-hour 
rated  fire  dampers  in  the  floor.  In  the 
event  of  a  fire  in  the  cable  spreading 
room,  the  heat  from  the  fire  would  rise 
and  challenge  the  ceiling  and  upper  wail 
areas  of  the  cable  spreading  room.  Only 
after  a  considerable  time  period  will  the 
heat  transfer  down  through  the  floor 
become  significant.  'With  the  added 
benefit  of  the  installed  smoke  detection 
system,  automatic  suppression  system 
and  response  of  the  fire  brigade,  there  is 
reasonable  assurance  that  the  IV^-hour 
rated  floor  and  dampers  will  remain 
functional. 

•  I'/^-hour  rated  damp'llfs  penetrating 
the  wall  to  the  normal  switchgear  room. 
The  licensee  has  committed  to  remove 
all  cables  and  equipment  from  the 
normal  switchgear  room  needed  for   ' 
safe-shutdowm.  Therefore,  if  a  fire 
propagated  to  this  area,  by  the  failure  of 
the  iVa-hour  rated  damper,  no  safe- 


shutdown  equipment  would  be 
damaged.  The  walls  of  the  normal 
switchgear  room  that  separate  it  from 
the  remainder  of  the  plant  are  3-hour 
rated  barriers.  Therefore,  a  cable 
spreading  room  lire  which  spreads  to 
the  switchgear  room  by  failure  of  the 
1  Vz-hour  rated  dampers  will  not  spread 
beyond  the  normal  switchgear  room. 

Based  on  our  evaluation,  we  conclude 
that  the  protection  provided  for  the 
cable  spreading  room  provides  a  level  of 
fire  protection  equivalent  to  the 
technical  requirements  of  section  III.G. 
The  exemption  should,  therefore,  be 
granted. 

8.  Reactor  Containment  RC-1 

An  exemption  is  requested  from 
section  III.G.  to  the  extent  it  requires  the 
separation  of  redundant  trains  of  the 
source  range  monitor  within 
containment  by  greater  than  20  feet. 

This  fire  area  includes  the  entire  area 
inside  containment.  The  redundant 
trains  of  safe  shutdown  components  in 
this  area  include  the  containment 
ventilation,  pressurizer  pressure 
controls,  pressurizer  power  operated 
relief  valves,  pressurizer  relief  blocking' 
valves,  pressurizer  heaters,  steam 
generator  level  transmitters,  pressurizer 
level  transmitters,  reactor  coolant  hot 
and  cold  leg  temperature 
instrumentation,  and  associated  cables 

The  combustible  loading  in  this  area 
consists  of  approximately  48,000  pounds 
of  cable  insulation,  265  gallons  of 
lubricating  oil  for  each  of  three  reactor 
coolant  pumps,  and  200  pounds  of 
charcoal  in  the  containment  air  filter 
cubicles. 

Ail  cable  insulation  is  qualified  to  a 
test  comparable  to  IEEE  Standard  3«3, 
The  reactor  coolant  pumps  are  fitted 
with  an  oil  collection  system.  Smoke 
detection  systems  and  water  deluge 
systems  are  provided  only  in  the  cable 
penetration  area  and  in  the  residual  heat 
removal  pump  area.  Portable  fire 
extinguishers  and  manual  hose  stations 
are  provided  throughout  the  fire  area. 

We  had  previously  approved  an 
exemption  for  the  separation  of 
redundant  equipment  and  cables  inside 
containment.  At  our  request,  the 
licensee  has  added  an  additional 
channel  of  source  range  neutron 
detection.  Due  to  the  physical 
arrangement  inside  containment, 
separation  of  the  redundant  cables  by 
more  than  20-feet  is  not  possible,  A 
minimim  separation  of  approximately 
five  feet  is  maintained.  Each  channel  of 
neutron  detection  is  in  a  separate 
conduit. 

The  protection  for  redundant  trains  of 
safe  shutdown  equipment  inside 
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containment  does  not  meet  the  technical 
requirements  of  Section  III.G  because 
redundant  power  cables  are  not 
separated  by  at  least  20  feet  free  of 
combustibles.  Due  to  the  configuration 
and  location  of  the  cables  within  the 
containment  and  to  the  restricted  access 
of  these  sub-areas  during  plant 
operation,  an  exposure  fire  involving  the 
accumulation  of  significant  quantities  of 
transient  combustible  materials  is 
unlikely.  Because  there  are  only  a  few 
cables  in  these  sub-areas  and  all  cables 
inside  containment  are  qualified  to  a 
test  comparable  to  that  of  IEEE 
Standard  383  and  routed  in  conduit,  a 
fire  of  sufficient  magnitude  to  damage 
redundant  cables  or  components  is  also 
unlikely. 

Based  on  the  above  evaluation,  the 
existmg  protection  for  the  containment 
area  provides  a  level  of  fire  protection 
equivalent  to  the  technical  requirements 
of  section  III.G  of  Appendix  R. 
Therefore,  the  exemption  should  be 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  of 
common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  an  exemption  from  the 
requirements  of  Subsections  III.G  of 
Appendix  R  to  10  CFR  50  to  the  extent 
that  it  requires  fixed  suppression  and 
detection  systems,  3-hour  rated  fire 
barriers  or  20-foot  separation  of 
redundant  equipment  for  the  areas/ 
equipment  described  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  32135). 

Dated  at  Bethesda,  Maryland  this  30th  dav 
of  August  1984. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C.  Lainas, 
Aciing  Director.  Division  of  Licensing 
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1  Docket  No.  50-3341 

Duquesne  Light  Co.,  et  al.;  Exemption 
From  Appendix  R  to  10  CFR  Part  50 
Fire  Protection  Requirements 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  an  Exemption  from  certain 
requirements  of  Appendix  R  to  10  CFR 
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Part  50  to  Duquesne  Light  Company, 
Ohio  Edison  Company  and 
Pennsylvania  Power  Company  (the 
licensees).  The  Exemption  relates  to  the 
Fire  Protection  Program  for  the  Beaver 
Valley  Power  Station,  Unit  No.  1  (the 
facility)  located  in  Beaver  County. 
Pennsylvania.  The  Exemption  is 
effective  as  of 

The  Exemption  waives  certain 
requirements  of  Subsection  III.G  for  this 
facility,  to  the  extent  that  fixed  fire 
suppression  and  detection  systems  need 
not  be  provided  for  certain  fire  areas,  3- 
hour  rated  fire  harriers  need  not  be 
installed  between  certain  fire  areas,  and 
20-feet  separation  is  not  required 
between  certain  pieces  of  equipment. 
The  Exemption  is  granted  mainly  on  the 
basis  that  the  combustible  loading  in  all 
these  areas  are  light.  Details  are 
provided  in  the  Exemiption. 

The  request  for  Exemption  complies 
with  the  standards  and  requirements  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  which  are  set  forth  in  the 
Exemption. 

Pursuant  to  10  CFR  51.32.  the 

Commission  has  determined  that  the 
issuance  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  32135). 

For  further  details  with  respect  to  this 
action,  see  [1)  the  application  for 
Exemption  dated  December  16,  1983  and 
supplemented  by  letter  dated  May  30. 
1984,  (2)  the  Commission's  letter  dated 
August  30,  1984  and  (3)  the  Exemption 
All  of  these  jtems  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  I'lT  H  Street, 
N'W.,  Washington.  DC  and  at  the  B  F 
Jones  Memorial  Library.  663  Franklin 
Avenue,  Aliquippa.  Pennsylvania  15001. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washaington.  DC.  20555.  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  August 
30.  1984 

For  the  .Nuclear  Regulatory  Commission. 
Gus  C.  Lainas. 
Acting  Director.  Division  of  Licensing. 
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IDockvt  Not.  8TN  50-498  OL,  STN  50-4M 

OL;  ASLBP  No.  7»-421-07  OL] 

Houston  Lighting  and  Pow*r  Co^  tt  aL 
(South  Taxaa  Project  Units  1  and  2); 
Order  Scheduling  Prehearing 
Conference) 

September  7,  1984. 

In  accordance  with  the  provisions  of 
the  Atomic  Safety  and  Licensing  Board's 
Memorandum  and  Orders  dated  May  22, 
1984  (at  p.  13)  and  July  10. 19»4  (at  pp.  9- 
10).  a  prehearing  conference  will  be  held 
on  Monday,  October  15, 1984  and  (to  the 
extent  necessary)  on  Tuesday,  October 
16. 1984.  The  conference  will  commence 
at  9:30  a.m..  on  October  15,  1984,  at  the 
Astro  Village  Hotel,  Forum  Room  No.  5. 
2350  South  Loop  W  (1-610  at  Kirdy), 
Houston,  Texas.  If  a  session  of  the 
conference  is  needed  on  October  16,  it 
will  be  held  at  the  same  location 
beginning  at  9:00  a.m. 

At  the  conference,  the  Licensing 
Board  will  consider,  inter  alia,  the 
specification  of  issues  to  be  heard  in 
Phase  II  of  the  operatinp  license 
proceeding,  the  legal  aspects  of  the 
reportability  of  the  Quadrex  Report,  any 
further  discovery  requests  (to  the  extent 
consistent  with  our  earlier  orders  on  this 
subject),  and  the  scheduling  of  Phase  II 
hearings.  We  remind  parties  that,  as 
provided  in  our  May  22, 1984 
Memorandum  and  Order,  a  list  of 
particular  matters  which  CCANP  (and 
other  parties  or  participants,  as 
applicable)  believe  should  be  litigated  in 
the  Phase  II  hearings  should  submitted 
by  Octobers.  1984. 

All  parties  (or  their  counsel  or 
representatives)  who  wish  to  participate 
in  Phase  II  hearings  are  directed  to 
attend  the  prehearing  conference.  The 
public  is  also  invited  to  attend,  but  no 
oral  limited  appearance  statements  will 
be  received. 

It  is  so  ordered. 

Dated  at  Bethesda.  Maryland  this  7th  day 

of  September  1964 

For  ttie  Atomic  S&fetv  and  Licensing  Board, 
Charles  Bechhoefer, 

Chairman.  .Administrative  fudge 
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[Docket  No.  30-19532;  Ucente  No  11- 
19921-01;  EA  84-18] 

Inspection  &  Testing,  Inc.;  Attn.:  T.L 
Finltenbinder,  President;  Order  To 
Show  Cause  and  Order  Suspending 
License  Effective  Immediately 

I 

Inspection  &  Testing,  Inc.,  4990 
\'alen!y  Road,  Chubbuck.  Idaho  83202, 
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(Licensee)  is  the  holder  of  License  No. 
11-19921-01  (license)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC). 
License  No.  11-19921-01  authorizes  the 
possession  and  use  of  byproduct 
materials  for  industrial  radiography  and 
is  due  to  expire  February  28. 1987. 

11 

On  April  14, 1984.  the  Commission 
issued  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties  in 
the  amount  of  $4800.00  to  the  licensee 
for  violations  of  NRC  requirements  in 
the  conduct  or  radiographic  field 
operations  which  resulted  in  a  personnel 
overexposure. 

The  licensee  responded  on  April  23. 
1984  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
requesting  that  the  civil  penalty  be 
mitigated  due  to  the  severe  financial 
impact  it  would  have  on  the  state  of  its 
business  and  its  ability  to  survive.  The 
licensee  indicated  that  it  was  seriously 
considering  bankruptcy.  As  a  result,  the 
proposed  civil  penalty  was  reduced  to 
$1000.00  and  an  Order  imposing  the 
penalty  was  issued  on  July  6, 1984.  In 
further  conversations  with  members  of 
the  NRC  staff,  the  most  recent  of  which 
was  on  August  30, 1984,  the  licensee 
indicated  that  bankruptcy  proceedings 
would  be  commenced  shortly  and  that 
he  expected  repossession  ofhis  assets 
to  begin  within  a  few  days. 

These  developments  raise  substantial 
questions  as  to  whether  the  licensee  has 
sufficient  resources  to  properly 
safeguard  the  licensed  material  in  its 
possession  and  assure  that  it  is  used  in  a 
manner  appropriate  for  adequate 
protection  of  the  public  health  and 
safety.  Accordingly,  I  find  that  the 
public  health,  safety,  and  interest 
require  that  this  Order  be  made 
immediately  effective. 

Ill 

In  view  of  the  above,  it  is  hereby 
ordered,  effective  immediately,  pursuant 
to  Sections  81  and  161(b)  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  the 
regulations  in  10  CFR  Parts  2  and  30 
that: 

(A)  License  No.  11-19921-01  is 
suspended  pending  further  order,  and 
the  licensee  shall  cease  and  desist  from 
any  use  of  byproduct  material  in  its 
possession  and  shall  immediately  place 
all  such  material  in  locked  storage; 

(B)  Within  7  days  of  the  issuance  of 
this  Order,  the  licensee  shall  transfer  all 
licensed  material  within  its  possession 
to  a  person  authorized  by  the 
Commission  to  possess  such  material  as 
set  forth  in  10  CFR  30.41  and  shall  notify 
in  writing  the  NRC  Region  IV  Office 


within  7  days  when  such  transfer  has 
taken  place:  and 

(C)  The  licensee  shall  show  cause,  as 
provided  in  Section  IV  below,  why 
License  No.  11-19921-01  should  not  be 
revoked. 

I 

Within  25  days  of  the  date  of  this 
Order,  the  licensee  may  show  cause 
why  the  license  should  not  be  revoked, 
as  required  in  section  III.C  above,  by 
filing  a  written  answer  under  oath  or 
affirmation  that  sets  forth  the  matters  of 
fact  and  law  on  which  the  licensee 
relies.  The  lioensee  may  answer,  as 
provided  in  10  CFR  2.202(d),  by 
consenting  to  the  entry  of  an  Order  in 
substantially  the  form  proposed  in  this 
Order  to  Show  Cause.  Upon  failure  of 
the  licensee  to  file  an  answer  within  the 
specified  time,  the  Director  of  the  Office 
of  Inspection  and  Enforcement  may 
issue  without  further  notice  an  Order 
Revoking  License  No.  11-19921-01. 

V 

The  licensee  may  request  a  hearing  on 
this  Order  within  25  days  after  the 
issuance  of  this  Order.  Any  answer  to 
the  Order  or  requerst  for  a  hearing  shall 
be  submitted  to  the  Director,  Office  of 
Inspection  and  Enforcement.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  copy  shall 
also  be  sent  to  the  Executive  Legal 
Director  at  the  same  address.  A  request 
for  hearing  shall  not  stay  the  immediate 
effectiveness  of  section  III.A  and  III.B  of 
this  Order. 

If  the  licensee  requests  a  hearing  on 
this  Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  consiered  at  such  hearing 
shall  be  whether,  on  the  basis  of  the 
matters  set  forth  in  Section  II  of  this 
Order,  License  No.  11-19921-01  should 
be  revoked. 

Dated  at  Bethesda.  Maryland  this  3l8t  day 
of  August  1984, 

For  the  .Nuclear  Regulatory  Commission. 
Richard  C.  DeYoung. 

Director.  Office  of  Inspection  and 

Enforcement. 
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[Docket  No.  50-2631 

Northern  States  Power  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing  t 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
22.  issued  to  Northern  States  Power 
Company  (licensee)  for  operation  of  the 
Monticello  Nuclear  Generating  Plant, 
located  in  Wright  County,  Minnesota. 

In  accordance  with  the  licensee's 
application  for  amendment  dated  May 
30, 1984,  as  supplemented  September  6. 
1984.  the  proposed  amendment  would 
modify  the  Technical  Specifications  as 
follows: 

1.  Change  the  slope  of  the  flow-biased 
average  power  range  monitor  (APRM) 
scram  and  rod  block  trip  setpoint  curves 
from  0.65  to  0.58  and  change  their 
intercept  values  such  that,  at  rated  core 
flow,  the  setpoints  are  unchanged  from 
their  current  values. 

2.  Delete  the  requirement  for  setdown 
of  the  APRM  flow-biased  scram  and  rod 
block  setpoints  when  core  maximum 
fraction  of  limiting  power  density 
(MFLPD)  exceeds  the  fraction  of  core 
rated  thermal  power  (core  total  peaking 
factor  exceeding  design  peaking  factor). 
In  order  to  maintain  function  and 
margins,  replace  the  setdown 
requirement  with  new  multiplier  to  the 
minimum  critical  power  ratio  (MCPR) 
and  average  planar  linear  heat 
generation  rate  (APLHGR)  operating 
limits  when  core  power  or  flow 
conditions  are  less  than  the  licensed 
conditions. 

3.  Replace  the  Rod  Block  Monitor 
(REM)  flow-biased  trip  equation  with 
power-dependent  setpoint  definitions, 
incorporate  RBM  filter  and  time  delay 
setpoints,  and  change  the  RBM 
downscale  trip  setpoint.  Add 
appropriate  RBM  operability  and 
surveillance  requirements,  including  the 
definition  of  Limiting  Rod  Pattern  for 
Rod  Withdrawal  Error  (RWE). 

4.  Eliminate  the  APRM  Rod  Block  as 
limiting  safety  system  setting.  This 
function  is  not  used  in  safety  analyses 
for  Monticello  and  should  not  be  a 
limiting  safety  system  setting. 

5.  Add  new  limiting  conditions  for 
operation  operability  requirements  for 
the  RB.Vl.  including  setpoints, 

6.  a.  Make  various  format  changes  and 
changes  to  the  Table  of  Contents  and 
lists  of  Tables  and  Figures. 

b.  Add  a  definition  of  limiting  control 
rod  pattern,  and  delete  a  definition  of 
maximum  fraction  of  limiting  power 
density,  so  that  definitions  correspond 
to  present  usage. 

c.  Change  the  Technical  Specification 
bases  to  make  them  consistent  with  the 
above-described  changes  in 
requirements. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
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Atomic  Energy  Act  of  1964.  as  amended 
(the  Act)  and  the  ComraiBsian's 
regulations. 

By  Oct.  15, 1984.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  who»e  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  j)ermitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (20  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioi>er 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


the  amendment  under  conaideration.  A 

petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Pubhc 
Document  Room,  1717  H  Street.  NW., 
Washington,  DC,  by  the  above  date. 
Where  jjetitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addres&ed  to 
Domenic  B.  Vassallo:  (petitioner's  name 
and  telephone  number);  (date  petition 
was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  and  to  Gerald  Chamoff, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street  NW., 
Washington,  D.C.  20036.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  30, 1984.  as 
supplemented  September  6, 1984,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
and  at  the  Environmental  Conservation 


Library,  Minneapolis  Public  Library,  300 

Nicollet  Mall,  Minneapolis,  Minnesota. 

Dated  at  Bethetda,  Maryland  this  Ttk  day 
of  Septambw,  18M. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Hemaim, 

Acting  Chief.  Operating  Reactors  Bmnch  No. 
2,  DiviatOB  of  Licensing. 

[Ft  Ooc  M-MSU  riM  »-llr«:  fttf  anil 


[Docket  Nea.  50-33*  and  50-338) 

Virginia  Electric  and  Power  Co.; 
Environmental  Aaaessment  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
CommissioQ  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  E  to 
10  CFR  Part  50  to  the  Virginia  Electric 
and  Power  Company  (the  licensee)  for 
the  North  Anna  Power  Station,  Unit 
Nos.  1  and  2  at  the  licensee's  site  in 
Louisa  County,  Virginia. 

Fm-imninentai  ilniMiismuut 

Identification  of  Proposed  AcUon 

The  exemption  would  permit  the 
extension  of  the  emergency 
preparedness  exercise  at  the  North 
Anna  Power  Station.  Unit  Nos.  1  and  2. 
from  June  to  November  1984.  The 
proposed  exemption  is  in  accordance 
with  the  licensee's  request  for 
exemption  dated  February  17, 1984. 

The  Need  for  the  Proposed  Action 

10  CFR  50.54(q)  requires  a  licensee 
authorized  to  operate  a  nuclear  power 
reactor  to  follow  and  maintain  m  effect 
emergency  plans  which  meet  the 
standards  of  S  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50.  Section  IV.F  of  Appendix  E 
requires  each  licensee  to  conduct 
emergency  preparedness  exercises  at 
each  site  at  least  annually. 

At  a  Federal  Emergency  Management 
AgMJcy  (FEMA)  meeting  on  January  10. 
1984.  the  Commonwealtli  of  Virginia 
requested  that  a  date  of  November  15, 
1984  be  estahtisbed  for  the  1964  North 
Anna  exoxase  to  allow  time  for 
installation  of  a  computer  netwodc 
system  within  ail  local  jurisdictions 
within  the  10-mHe  EPZ.  A  schedule  of 
exercises  was  developed  to 
accommodate  the  request  of  the 
Commonwealth  of  Virginia.  The  last 
exercise  held  at  North  Anna  was  in  June 
1983. 
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Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  scheduling  of  the  annual  emergency 
preparedness  exercise  and  does  not 
affect  the  risk  of  facility  accidents.  Thus, 
postaccident  radiological  releases  will 
not  differ  from  those  determined 
previously,  and  the  proposed  relief  does 
not  otherwise  affect  facility  radiological 
effluents,  or  any  significant  occupational 
exposures.  Likewise,  the  relief  does  not 
affect  facility  non-radiologicial  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measureable  radiological  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  to  the 
exemption  would  be  to  require  literal 
compliance  with  Section  IV.F  of 
Appendix  E  to  10  CFR  Part  50.  Such  an 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
an  unnecessary  exercise  prior  to  the 
better  exercise  which  can  take  place 
once  the  computer  network  system  is 
installed  and  all  participants  are 
involved. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
connection  with  the  Final  Environmental 
Statement  relating  to  this  facility.  "Final 
Environmental  Statement  related  to  the 
Continuation  of  Construction  and 
Operation  Of  Units  1  and  2  and  the 
Construction  of  Units  3  and  4,  North 
Anna  Power  Station,"  April  1973;  and 
"Addendum  to  the  Final  Environmental 
Statement  Related  to  Operation  of  The 
North  Anna  Power  Station,  Units  1  and 
2,  "NUREG-0134,  November  1976. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request,  the  FEMA  Final 
report  of  the  1983  exercise  at  the  North 
Anna  Power  Station,  and  a 
memorandum  from  FEMA  to  the  .NRC 
dated  January  9, 1984,  transmitting  the 
Final  Report  of  the  exercise  held  in  1983 
and  which  states  that  the 
Commonwealth  of  Virginia  and 
Caroline,  Hanover,  Louisa.  Orange  and 
Spotsylvania  Counties  have 
demonstrated  and  overall  capability  to 
protect  the  health  and  safety  of  the 
public.  The  NRC  staff  did  not  consult 
other  agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  relief. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  relief 
dated  February  17, 1984,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  D.C., 
and  at  the  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa  , 
Virginia  and  at  the  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville.  Virginia. 

Dated  at  Bethesda.  Maryland  this  7th  day 
of  September  1984. 

For  the  Nuclear  Regulatory  Commission. 

Darrett  G.  Eisenhut, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  84-24286  Filed  9-12-84:  8:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

State  Agency  Advisory  Committee; 
Regular  Meeting  Notice 

agency:  State  Agency  Advisory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (.Northwest  Power 
Planning  Council). 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Plan  of  Action  for  Council/PUC 
Inertie  Access,  California  Sales, 
Transmission  Upgrades,  and  New 
Transmission  Ownership; 

•  Power  Plan  Revision  Workplan  and 
PUC  involvement  in  key  issues:  and 

Status:  Open. 

•  New  business. 


summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  State  Agency 
Advisory  Committee. 

DATE:  Monday,  September  10, 1984.  9:00 

a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Council  Conference  Room  at  700 
SW.  Taylor;  Suite  200,  Portland,  Oregon. 


FOR  FURTHER  INFORMATION  CONTACT. 

Jim  Litchfield,  (503)  222-5161. 
Edward  Sheets. 

Executive  Director. 

fFR  Doc.  84-24173  FUad  9-12-84:  8:4S  un| 
BILUNO  COOC  OOOIMNMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRelease  No.  21295;  SR-NASO-84-16] 

National  Association  of  Securities 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Change 

September  7, 1984. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  1735  K  Street, 
NW.,  Washington,  D.C.  20006,  submitted 
on  June  29, 1984,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend  the 
NASD  Code  of  Arbitration  to  conform  to 
recent  amendments  to  the  uniform 
arbitration  code  developed  by  the 
Securities  Industry  Conference  on 
Arbitration.  The  Municipal  Securities 
Rulemaking  Board  already  has  adopted 
the  amendments  to  the  uniform  code.' 
The  New  York  Stock  Exchange  has 
submitted  a  proposed  rule  change  with 
the  amendments,*  and  the  other  self- 
regulatory  organizations  are  expected  to 
submit  rule  filings  with  those  changes 
shortly. 

The  proposed  rule  change  would:  (1) 
extend  the  time  limitation  on  arbitration 
of  claims  to  allow  arbitration  of  claims 
over  six  years  old  if  a  court  with 
jurisdiction  over  the  claim  directs  that 
the  claim  be  resolved  by  arbitration;  (2) 
increase  the  dollar  limit  on  simplified 
arbitration  for  small  claims  from  $2,500 
to  $5,000:  (3)  lower  the  arbitration  fees 
and  deposits  for  claims  under  $2,500  and 
raise  them  for  claims  over  $10,000;  (4) 
allow  arbitrators  the  discretion  to  bar 
respondent's  presentation  of  facts  or 
defenses  that  were  not  disclosed  to  the 
claimant  prior  to  the  hearing;  (5)  allow 
arbitrators  to  consolidate  arbitrations 
where  there  are  multiple  claimants;  (6) 
specify  the  rights  of  parties  to  challenge 
peremptorily  appointments  of 
arbitrators  to  the  panel  and  provide 
unlimited  challenges  for  causes;  (7) 
allow  arbitrators  to  assess  costs  in  a 
dispute  that  was  settled  or  withdrawn 


'See.  SR-MSR&-84-5  which  amends  MSRB  Rule 
G-35  and  Rule  A-16.  approved  m  Securities 
Exchange  Act  Release  No  21047  (June  14.  1964).  49 
FR  25332  dune  20,  1984). 

'See.  SR-NYSE-84-20,  noticed  in  Securities 
Exchange  Act  Release  No  20979  (Mav  18.  1984)  49 
FR  25554  (May  21. 1964). 
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subsequent  to  the  first  hearing;  and  (8) 
permit  a  party  to  file  amendments  to  its 
pleadings  before  a  panel  has  been 
appointed  if  the  amendment  is  filed  in 
writing  with  the  director  of  arbitration. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21188,  August  2, 1984)  and  by 
publication  in  the  Federal  Register  (49 
VR  31791,  August  8, 1984).  No  comments 
were  received  with  respect  to  the 
proposed  rule  change. 

The-Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3{a)(12). 
Shiriey  E.  HoUis, 
Acting  Secretary. 

|FR  Doc  S4-24182  Filed  »-ia-M: ««  amj 
BILUNQ  CODE  WIO-Ot-M 


[Release  No.  34-21293;  FU»  Mo.  SR-MASO- 
84-13] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc.; 
Proposed  Amendments  to  Sections 
1(c)  and  59(1)  of  the  Assoclatfon's 
Uniform  Practice  Code 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  2a  1984.  National 
Association  of  Securities  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  a 
statement  relating  to  the  fact  that  in  the 
case  of  non-delivery  of  securities  the 
defaulting  party  will  be  bable  for 
damages  arising  therefrom.  In  addition 
the  rule  change  creates  a  procedure 


under  the  Association's  Uniform 
Practice  Code  for  sending  liabihty 
notices  similar  to  those  now  in  use  for 
transactions  cleared  through  the 
facilities  of  National  Secunties  Clearing 
Corporation. 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  m  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sumniaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed 
amendments,  is  as  follows:  Section 
1(c) — The  purpose  of  the  addition  to  this 
section  which  sets  forth  the  fact  that,  in 
the  case  of  nondelivery  of  securities  the 
defaulting  party  shall  be  liable  is  to 
provide  uniformity  among  members  of 
the  securities  industry.  Rule  180  of  the 
New  York  Stock  Exchange  ciurently 
contains  this  language  and  the  Board 
determined  that  it  was  appropriate  for 
the  Association's  Code  to  contain  a 
similar  statement.  While  the  conclusion 
with  respect  to  liability  has  been 
implied  under  the  Uniform  Practice 
Code,  the  Board  was  of  the  view  that 
this  statement  should  be  included  to 
eliminate  the  possible  conclusion  that 
the  omission  of  such  a  statement  calls 
for  a  contrary  implicahon  under  the 
UPC. 

Section  59(j) — This  section,  relating  to 
liability  notice  procedures,  adds  a  new 
procedure  which  may  be  utilized  by 
members  with  respect  to  contracts 
calling  for  the  dcUvery  of  securities 
upon  which  a  call  or  expiration  date  is 
imminent.  The  purpose  of  this  section  is 
to  create  a  procedure  for  transactions 
which  are  subject  to  the  Uniform 
Practice  Code  which  is  similar  to  that 
used  by  the  National  Securities  Clearing 
Corporation  (NSCC).  The  proposal  will 
allow  NASD  members  to  utilize  the 
same  procedures  with  respect  to  their 
ex-clearing  transactions  as  they  do  with 
respect  to  those  transactions  deared 
through  NSCC  thereby  simphfying 
members  firms'  back  office  procedures. 

The  statutory  basis  for  the  proposed 
rule  changes  is  found  m  section 


15(A)(b)(6)  of  tbe  Secuhtiefl  Exchange 
Act  of  1934  in  that  tbe  proposed 
amendments  will  foster  cooperation  and 
coordination  in  clearing  and  settling 
transactions  in  securities  by  clarifying 
the  fact  that  a  defaulting  party  to  a 
transaction  shall  be  hable  for  damages 
arising  from  such  default  and  by 
establishing  a  procedure  for  notification 
of  a  member  failing  to  delivery 
securities  of  the  existence  of  a  claim  for 
damages  as  a  result  of  such  failure. 

B.  Self-Regulatory  Organization  'a 
Statement  on  Buixien  on  CompetHion 

It  is  the  Association's  view  that  any 
burden  on  competition  will  be 
outweighed  by  the  improved  efficiency 
in  its  members'  operating  procedures 
which  is  provided  by  the  proposed 
amendments. 

C.  Self-ReguJatory  OrgomzaUon  a 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

The  Association  did  not  solicit  nor  did 
it  receive  comments  on  the  proposed 
amendments. 

III.  Dale  of  EHectivenem  of  the 
Proposed  Rule  Chaage  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self -regulatory 
organization  consents,  the  Commission 
will; 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  propoeed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writt«i  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission* 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  t^ange  that  are  on  file 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  t>etween  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  svailable  for 


36042 


Federal  Register  /  Vol.  49,  No.  179  /  Thursday.  September  13,  1984  /  Notices 


inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization  located  at  1735 
K  Street.  NW..  Washington,  D.C.  20006. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  4, 1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  6. 1984. 
Shirley  E.  HoUis, 

Acting  Secretary. 

|FR  Doc  »4-24im  FUed  9-U-M;  B:45  ami 
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[Release  Na  23414;  (170-7009)] 

Columbus  and  Southern  Ohio  Electric 
Co.;  Proposal  To  Issue  First  Mortgage 
Bonds  at  Competitive  Bidding  or,  in 
the  Alternative,  To  Enter  Into  Term 
Loan  Agreements 

September  7.  1984. 

Columbus  and  Southern  Ohio  Electric 
Company  ("CSO")  215  North  Front 
Street,  Columbus.  Ohio  43215.  a 
subsidiary  of  American  Electric  Powder 
Company,  Inc.  ("AEP").  a  registered 
holding  company,  has  proposed  a 
transaction  with  this  Commission 
subject  to  Sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rule  50  thereunder. 

CSO  proposes  to  issue  and  sell  prior 
to  November  1, 1984,  up  to  $60,000,000 
aggregate  principal  amount  of  its  First 
Mortgage  Bonds  ("Bonds"),  in  one  or 
more  new  series,  each  such  series 
having  a  maturity  of  not  less  than  5 
years  and  not  more  than  30  years.  The 
interest  rate  and  the  price  to  be  paid  to 
CSO  for  the  Bonds  (which  shall  not  be 
less  than  99  percent,  and  not  more  than 
102.75  percent  of  the  principal  amount) 
will  be  determined  at  the  time  of  the 
sale  or  sales  by  competitive  bidding  in 
accordance  with  Rule  50  of  the  Act.  CSO 
may  employ  alternative  competitive 
bidding  procedures  in  accordance  with 
the  Commission's  statement  of  policy 
set  forth  in  HCAR  No.  22623,  September 
2, 1982. 

If  market  conditions  should  not  be 
propitious  for  the  sale  of  the  Bonds  on  a 
competitive  bidding  basis,  CSO 
proposes,  subject  to  further 
authorization  by  the  Commission,  either 
to  place  the  Bonds  privately  with 
institutional  investors  or  to  negotiate 
with  underwriters  for  the  sale  of  the 
Bonds.  The  interest  rate  and  price,  if 
authorized  by  the  Commission,  would  be 
determined  by  negotiation  in  each  such 
instance  with  institutional  investors  or 
with  underwriters  for  the  sale  of  the 
Bonds.  If  CSO  determines  to  issue  the 


Bonds  in  more  than  one  series,  CSO  may 
wish  to  sell  one  or  more  series  on  a 
competitive  bidding  basis  and  one  or 
more  series  on  a  negotiated  basis,  with 
variable  maturity  dates  to  be 
determined  at  that  time. 

It  is  expected  that  the  terms  of  the 
Bonds  will  preclude  CSO  from 
redeeming  any  such  Bond  at  a  regular 
redemption  price  prior  to  five  years 
subsequent  to  the  first  day  of  the  month 
in  which  the  Bonds  of  that  series  are 
first  authenticated  and  delivered,  if  such 
redemption  is  for  the  purpose  of 
refunding  such  Bond  through  the  use. 
directly  or  indirectly,  of  borrowed  funds 
at  an  effective  interest  cost  of  less  than 
the  effective  interest  cost  to  the 
Company  of  such  Bonds. 

The  Bonds  will  be  issued  under  and 
secured  by  the  Indenture  of  Mortgage 
and  Deed  of  Trust  ("Mortgage"),  dated 
as  of  September  1. 1940,  as 
supplemented  and  amended  and  as  to 
be  further  supplemented  and  amended 
by  one  or  more  new  Supplemental 
Indentures. 

The  proceeds  from  the  sale  of  the 
Bond  will  be  deposited  with  the  Trustee 
under  the  Mortgage,  to  be  used  to  repay, 
on  November  1, 1984,  CSO's  maturity 
$60,000,000  principal  amount  of  First 
Mortgage  Bonds,  9'/2%  Series.  The 
proposed  sale  of  the  Bonds  is  part  of  an 
overall  financing  program  of  the 
Company,  which  also  contemplates  that 
additional  cash  capital  contributions  of 
up  to  $80,000,000  will  be  made  by  AEP. 
as  authorized  by  prior  Commission 
Order  (HCAR  No.  23164). 

As  an  alternative  to  issuing  the  Bonds. 
CSO  requests  authorization,  if  market 
conditions  appear  to  be  propitious,  to 
enter  mto  one  or  more  Term  Loan 
Agreements  whereby  CSO  would 
borrow  a  principal  amount  of  up  to 
$60,000,000  from  one  or  more  major 
commercial  banks.  Such  Term  Loan 
Agreement  would  provide  for  the 
delivery  by  CSO  of  one  or  more 
promissory  notes  with  terms  of  from  one 
to  seven  years,  bearing  interest  at  a  rate 
of  no  more  than  sixteen  percent  (16%) 
per  year.  The  proceeds  of  any  such 
borrowing  would  be  used  for  the  same 
purposes,  as  above. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  September  17. 1984.  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 


filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis. 

Acting  Secretary. 

|FR  Doc  64-24179  Filed  9-12-84;  8:45  am) 
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[Release  No.  14136;  (812-5874)] 

Western  Builders  Mortgage  Finance 
Co.;  Filing  of  Application  for  an  Order 
Exempting  Applicant 

September  7.  1984. 

Notice  is  hereby  given  that  Western 
Builders  Mortgage  Finance  Company, 
828  Seventheenth  Street,  Denver, 
Colorado  ("Applicant"),  filed  an 
application  on  June  18, 1984,  for  an  order 
of  the  Commission,  pursuant  to  Section 
6(ci  of  the  Investment  Company  Act  of 
1940  ("Act"),  exempting  Applicant  from 
all  provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein  which  are  summarized 
below,  and  to  the  Act  for  the  text  of  all 
applicable  provisions  thereof. 

According  to  the  application, 
Applicant  is  a  newly-formed  limited 
purpose  finance  corporation  organized 
to  facilitate  the  financing  of  long-term 
residential  mortgages  secured  by  single 
family  residences  and  will  not  engage  in 
any  other  unrelated  business  or 
investment  activities.  Applicant 
represents  that  it  will  issue  securities 
and  enter  into  funding  agreements  as 
described  below  with  certain  limited 
purpose  finance  companies  (the 
"Finance  Companies").  Applicant 
represents  that,  in  general,  each  Finance 
Company  participating  in  a  series  of 
bonds  issued  by  Applicant  is  or  will  be 
organized  and  principally  owned  or 
otherwise  controlled  by  a  separate 
concern  involved  in  the  home  bulding  or 
mortgage  finance  business.  Applicant 
states  that  its  Class  A  and  Class  B 
Common  Stock  will  be  issued  to 
participating  Finance  Companies  or  the 
respective  controlling  concern  of  such  a 
Finance  Company,  and  its  Class  C 
Common  Stock  will  be  issued  to  a 
nominee  of  Boettcher  &  Company,  Inc., 
the  representative  of  the  Underwriters. 
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The  Class  C  Common  Stock  has  limited 
voting  rights  and  no  dividend  rights;  the 
Class  B  Common  Stock  has  limited 
dividend  right*  except  upon  dissohition 
of  the  Company. 

Applicant  proposes  to  issue  in  series 
Mortgage  Collateralized  Bonds 
("Bonds"),  each  series  to  be  separately 
secured  principally  by  the  pledge  by  the 
Finance  Companies  to  the  Applicant 
and  by  the  AppHcant  to  a  trustee  of 
collateral  consisting  primarily  of 
conventional  mortgage  loans,  mortgage 
loans  insured  by  the  Federal  Housing 
Administration  or  guaranteed  by  the 
Veterans'  Administration  (collectively 
"Mortgage  Loans"),  Mortgage 
Participation  Certificates  issued  by  the 
Federal  Home  Loan  Mortgage 
Corporation,  Guaranteed  Mortgage 
Pass-through  Certificates  issued  by  the 
Federal  National  Mortgage  Association. 
mortgage  collateralized  obligations 
issued  by  any  person  or  entity  or  other 
interests  in  mortgages,  and  "fully- 
modified  pass-through"  mortgage- 
backed  certificates  fully  guaranteed  as 
to  principal  and  interest  by  the 
Government  National  Mortgage 
Association  (collectively  "Mortgage 
Certificates";  together  with  Mortgage 
Loans.  "Mortgage  Collateral"). 
Applicant  states  that  each  series  of 
Bonds  may  also  be  secured  by  certain 
proceeds  accounts,  debt  service  funds, 
reserve  funds  and  insurance  policies. 
Applicant  further  states  that  each 
Mortgage  Loan  will  be  secured  by  a  first 
mortgage  or  deed  of  trust  on  a  single 
family  residence.  Applicant  also  states 
that  each  Mortgage  Certificate  will 
evidence  an  undivided  interest  in  a  pool 
of  mortgage  loans.  Each  series  of  Bonds 
will  be  issued  pursuant  to  an  indenture 
between  Applicant  and  an  independent 
trustee  (the  "Trustee")  and  as 
supplemented  by  one  or  more 
supplemental  indentures.  Applicant 
contemplates  that  certain  series  of  the 
Bonds  will  be  registered  under  the 
Securities  Act  of  1933  and  others  will  be 
sold  in  private  placements. 

The  Applicant  and  each  Finance 
Company  participating  in  a  series  of 
Bonds  will  enter  into  a  funding 
agreement  with  respect  to  such  series  of 
Bonds  (collectively  the  "Funding 
Agreements")  pursuant  to  which  (i)  the 
Apphcant  will  issue  each  series  of 
Bonds;  (ii)  the  Applicant  will  lend  the 
proceeds  of  the  sale  of  such  series  of 
Bonds  to  such  Finance  Companies 
individually  in  amounts  to  be  used 
primarily  to  repay  indebtness  to  lenders 
or  others  incurred  in  connection  with  the 
funding  or  acquisition  of  mortgage  loans 
secured  by  single-family  residences  in 
most  cases  constructed  by  the 


homebuilders  (the  "Builders")  affiliated 
or  otherwise  doing  business  with  such 
Finance  Companies;  (iii)  each  Finance 
Company  will  repay  the  loan  made  to  it 
by  the  Applicant  by  causing  payments 
to  be  made  directly  to  the  Trustee  on 
behalf  of  the  Applicant  in  such  amounts 
as  are  necessary  to  pay  a  proportionate 
share  of  the  principal  of  ar»d  interest  on 
such  series  of  Bonds  as  the  same 
become  due;  and  (iv)  each  Finance 
Company  will  pledge  the  corresponding 
Mortgage  Collateral  to  the  Applicant  as 
security  for  its  loan.  The  Applicant  will 
assign  to  the  Trustee  its  ri^t,  title  and 
interest  in  such  Funding  Agreements 
and  the  Mortgage  Collateral  pledged 
thereunder  as  security  for  such  series  of 
Bonds.  Applicant  represents  that  each 
series  of  Bonds  will  be  secured  by 
collateral  consisting  primarily  of 
Mortgage  Loans  and  Mortgage 
Certificates  with  an  aggregate  principal 
amount  at  least  equal  to  the  initial 
principal  amount  of  such  Bonds. 
Scheduled  available  principal  and 
interest  payments  on  the  Mortgage 
Collateral  securing  such  Bonds  (together 
with  any  required  payments  from  the 
debt  service  and  reserve  funds  with 
respect  to  such  Bonds)  plus  income 
received  thereon  will  be  sufficient  to 
make  the  interest  payments  on  and 
amortize  the  principal  of  such  Bonds  by 
their  stated  maturity. 

Applicant  asserts  that  the  activities 
proposed  could  be  conducted  directly  by 
each  individual  Finance  Company 
without  the  requirement  of  registration, 
since  each  of  the  Finance  Companies  is 
exempt  under  various  provisions  of  the 
Act.  including  Section  3(c)(5)(C)  thereof. 
Applicant  further  asserts  that  there  is  no 
public  policy  reason  to  require  it  to 
register  as  an  investment  company 
merely  because  it  is  facilitating  the 
financing  efforts  of  a  number  of  smaller 
builders  to  achieve  economics  of  size 
the  same  as  the  larger  builders  or 
builder-owned  entities  achieve.  While 
Applicant  beheves  that  it  does  not  fall 
within  the  definition  of  an  investment 
company  as  set  forth  in  the  Act,  its 
principal  asset  will  be  evidences  of 
indebtdeness  of  the  Finance  Companies. 
Applicant  beUeves  that  such  evidences 
of  indebtness  are  not  securities  within 
the  purview  of  Section  3  of  the  Act. 
Applicant  states  that  its  primary  activity 
vkdll  be  facilitating  the  sale  of  single- 
family  residential  property  through  the 
financing  of  whole  residential  mortgages 
rather  than  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 
However,  Applicant  states  that  this 
application  has  been  filed  to  eliminate 
any  possible  ambiguity  concerning  the 
applicability  of  the  Act  to  the  Applicant. 


Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  1. 1984.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  tke  Secretary.  Securities 
and  Exchange  Comminion,  Washmgton, 
D.C.  2054a  A  copy  of  the  request  shoold 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  sevice  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  appHcation  *vill  be 
issued  unless  tiie  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  ConuniMion.  by  the  Division  of 
Investment  Management,  pursuanl  to 
delegated  authority. 

Shirley  E.  Hollis. 
Acting  Secretary. 

[FR  Doc  M^MIH  PtM  a-ia-Mi  fttf  »m\ 
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[PubUc  Notica  CM-«/7651 

Advisory  Committee  on  international 
investment.  Technology,  and 
Development;  lleeting 

The  Department  of  State  will  hold  a 
meeting  of  the  Working  Group  on 
International  Data  Flows  of  the 
Advisory  Committee  on  International 
Investment  Technology,  and 
Development  on  October  2. 1984  from 
10:00  a.m.  to  noon.  The  meeting  will  be 
in  Room  1912  of  the  Department  of 
State.  2201,  C  Street.  NW..  Washington 
D.C.  20520. 

The  meeting  will  be  held  to  discuss 
the  results  of  the  July  2-3  session  of  the 
OECD  Working  Party  on  Transborder 
Data  Flows  (TBDFs),  the  upcoming 
(October  9-11)  meeting  of  the  full 
Information,  Computer  and 
Communications  Policy  Committee  of 
the  OECD,  and  to  update  the  status  of 
the  report  on  TBDFs  related  to  the  UN 
Centre  on  Transnabonal  Corporations. 

Members  of  the  public  wishing  to 
attend  the  meeting  must  contact  the 
Office  of  Investment  Affairs  Department 
of  State.  2201  C  Street.  NW., 
Washington  D.C.  20520,  ((202)632-2738) 
in  order  to  arrange  admittance  to  the 
State  Department.  Please  use  the  C 
Street  entrance. 

The  Chairman  of  the  Working  Group 
will,  as  time  permits,  entertain  oral 
comments  from  members  of  the  public  at 
the  meeting. 
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Dated:  August  31, 1984. 
Walter  B.  Lockwood.  |r.. 

Executive  Secretary. 

|FR  Doc  »4-2«202  Filed  9-12-S4.  8;«5  araj 
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[PuMic  NoUc*  CM-«/764] 

Study  Group  9  of  the  U.S.  Organization 
for  the  International  Radio 
Consultative  Committee  (CCiR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  9  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  October  2,  1984.  in  Room  330, 
Brown  Building,  1229  20th  Street  NW., 
Washington.  DC.  (Federal 
Communications  Commission)  at  10:00 
a.m. 

Study  Group  9  deals  with  questions 
relating  to  line-of-sight  and  trans- 
horizon  radio-relay  systems  operating 
via  terrestrial  stations  at  frequencies 
above  about  30  MHz.  The  purpose  of  the 
meeting  will  be  to  review,  plan  and 
initiate  preparations  for  the  Final 
Meeting  of  international  Study  Group  9 
in  the  Fall  of  1985. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum.  State  Department. 
Washington,  D.C.  20250;  telephone  (202) 
632-2592. 

Dated:  August  24. 1984. 
Richard  E.  Shrum, 

Chairman.  U.S.  CCIR  National  Committee. 

|FR  Doc  ft4-24203  Filed  9-12-M:  8:45  am| 
BILLING  CODE  4710-07-M 


I  Public  Notica  CM-8/763 1 

Soviet  and  Eastern  European  Studies 
Advisory  Committee;  Meeting 

The  Department  of  State  announces 
that  the  Soviet  and  Eastern  European 
Studies  Advisory  Committee  will  meet 
on  October  1-2. 1984  starting  at  10:00 
a.m.  in  Room  1107,  Department  of  State. 
2201  C  Street.  NW..  Washington,  D.C. 

The  Advisory  Committee  recommends 
grant  policies  for  the  advancement  of 
the  objectives  of  the  Soviet-Eastern 
European  Research  and  Training  Act  of 
1983.  The  agenda  will  include:  opening 
statements  by  the  Chairman  of  the 
Committee  and  its  members;  oral 
statements  by  interested  members  of  the 
public  and  receipt  of  written  statements; 
and  discussion,  approval,  and 


recommendation  for  a  public  call  for 
proposals  from  "national  organizations 
with  an  interest  and  expertise  in 
conducting  research  and  training 
concerning  Soviet  and  Eastern  European 
countries  and  in  disseminating  the 
results  of  such  research"  based  on 
guidelines  amplifying  the  purposes  set 
forth  in  the  1983  Act. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  wil  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  It  is  requested  that  prior  to 
the  meeting,  persons  who  plan  to  attend, 
so  advise  Paul  K.  Cook,  Executive 
Director,  Soviet-Eastern  European 
Studies  Advisory  Committee.  INR, 
Department  of  State,  Room  4643, 
Washington  DC,  20520,  (202)  653-5144. 

All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  September  4,  1984. 
Paul  K.  Cook. 

Executive  Director.  Soviet-Eastern  European 
Studies  Advisory  Committee. 

|FK  Doc  84-24202  Filed  9-12-84:  8:45  ami 
BILLING  CO0€  4710-32-M 


DEPARTME^^T  OF  TRANSPORTATION 

Federal  Railroad  Administration 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Vegetation 
Maintenance  Management  Program  for 
the  Alaska  Railroad 

agency:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement. 

SUMMARY:  1,  The  proposed  action  is  to 
develop  a  program  to  manage  vegetation 
on  the  Alaska  Railroad  (ARR)  roadbeds 
and  rights-of-way  to  provide  for  the 
safety  of  employees  and  the  public  and 
to  allow  the  economical  operation  of  the 
railroad.  The  ARR  maintains 
approximately  600  miles  of  track, 
including  mainline  between  Seward  and 
Fairbanks  and  Whittier  and  Portage, 
Alaska:  Whittier,  Palmer,  Suntrana,  and 
Eielson  branch  lines;  Fairbanks  and 
Anchorage  International  Airport  Spurs 
and  other  auxiliary  tracks. 

2.  Alternatives  to  be  considered 
include  herbicide  application, 
mechanical  and  manual  removal  of 
vegetation,  increased  roadbed 
reballasting  frequency,  integrated  pest 


management  programs,  various 
combinations  of  these  methods,  and  any 
other  alternatives  identified  by  agencies 
and  the  public  during  the  scoping 
process. 

3.  Principal  concerns  to  be  addressed 
are  associated  with  the  potential 
adverse  effects  of  herbicides  on  humans, 
animals,  non-target  plants,  and 
biological  community  processes.  Other 
concerns  may  be  identified  during  the 
scoping  process.  An  environmental 
assessment  of  the  proposed  action  was 
circulated  for  public  review  in  May  and 
June  of  1984.  Public  and  agency 
comments  regarding  the  environmental 
assessment  will  be  considered  in 
defining  the  scope  of  the  DEIS. 

4.  Notice  that  ARR  will  prepare  a 
DEIS  and  a  request  for  additional 
scoping  comments  will  be  sent  to 
recipients  of  the  Environmental 
Assessment.  Public  meetings  will  be 
scheduled  at  various  locations  along  the 
ARR  to  invite  scoping  comments  and 
identify  public  concerns.  Coordination 
meetings  will  be  held  with  interested 
government  agencies. 

5.  Completion  of  the  DEIS  has  not 
been  scheduled  pending  receipt  and 
evaluation  of  scoping  comments. 

ADDRESS:  Questions  about  the  proposed 

action  and  DEIS  should  be  addressed  to 

Chief  Engineer,  The  Alaska  Railroad, 

Pouch  7-2111,  Anchorage,  Alaska  99510- 

7069. 

A.T.  Polanchek, 

Assistant  General  Manager. 

(PR  Doc  64-24164  Filed  9-12-84:  8:45  am) 
BILLING  CODE  491(MM-M 


Research  and  Special  Programs 
Administration 

Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

agency:  Materials  Transportation 
Bureau,  DOT. 

action:  List  of  Applications  for  Renewal 
or  Modification  of  Exemptions  or 
Application  to  Become  a  Party  to  an 
Exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processsing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 


Federal  Register  /  Vol.  49,  No.  179  /  Thursday,  September  13.  19^4  /  Notices 


38045 


expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  has  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comment  period  closes 
September  27,  1984. 

ADDRESS:  Comments  to:  Dockets 
Branch,  Office  of  Regulatory  Planning 
and  Analysis,  Materials  Transportation 
Bureau.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  D.C. 


Aoplica- 
lion  No. 


Appi<cant 


•I  ai 
Exemp- 
tion 


3004-X 
333a-X 
3768-X 

4453-X 
5038-X 
5248-X 

seao-x 

6071-X 
6205-X 
6293-X 
6?<W-X 
6434-X 

6518-X 
6530-X 
6543-X 
6694-X 
67C2-X 
6932- X 
6971 -X 
6984- X 
7024- X 
7046- X 

7206- X 
7220- X 
7247-X 

7259- X 
72S5-X 

751 7-X 
7574-X 

7650-X 

7677-X 


Big  Three  industries.  Inc  .  Houston.  TX 
Western  Zifcomura,  Inc .  OgHen.  UT 
Essex  Industnaj  Chemica'ix.  Inc.,  Balti- 
more, MD 

GoM  ai  Products  Co  .  Houston.  TX 

Synthatron  Corp.  Parsippany,  NJ 

us    Departmeni  of  Energy    Washing- 
ton, DC, 

(Ci  Amencas.  Irxx.  Wii-Tiington.  DE 

The  Boeing  Co  ,  Seattte,  WA 

Beech  A»aalt  Corp  .  BouMer  00 

Hercules,  Inc.,  Wilimngion.  06 , 

Amencan  Cyanamid  Co,,  Wayne,  NJ 

Rhone-Poulenc   Inc     Monmouth  Junc- 
tion, Mj 
Svniex  ^fiemicals  inc    Boii'de',  CO 
Big  Threa  Indusvies,  Inc    Houston,  TX 

Sirnthalron  Corp,,  Parsippany  NJ  

Eurola'ner  S  A    Pans  Prance „ 

DuBoiS  Chemical  Co    Cmonnati.  OH 

Euroiairwr  S.A.,  Pans,  France 

Clierr  Serv«a   Inc    West  Chester.  PA,., 
Ireco  Chemicals  Salt  Lake  City,  UT 

Avorxlale  Wills.  Sylacauga.  AL 

JT    Baker  Ch.Tiical  Co     PhiHipsburg 

NJ 
Ruan  Trarspjrt  Ccip,,  Oes  Momes,  lA 
Grert  Brottieis  CCKp    Spnngfield,  Ki     , 
U  &  Daoarlmant  ol  Oetenea.  Waahmg- 

ton.  OC 
Exxon  Ch6"iical  Amencas,  Houston.  TX 

Partner  S,A,H  L„  Parts,  France 

Tnnity  induslnas.  mc   DeNas.  TX 

Remmers-Tomkins   Flight   Service.   Inc 

Burlington,  lA 
•CI  Amencas,  Inc,,  Wilmington,  DE 
San   Diego   Gas   i    Electnc   Co,   San 

Diego.  CA 
Borg-Warrier  Corp  ,  Van  Nuya,  CA 


3004 
3330 

3768 

4453 
5038 
5248 

5820 
6071 
6205 
6293 
6296 
6434 

6518 
6530 
6543 
6694 
67S2 
6832 
6971 
6964 
7024 
7046 

7206 
7220 
7247 

7259 
7295 
7517 
7574 

7650 

7677 

7694 


7777-X 


7778-X 
780ft-X 

783 5-X 
7840- X 
7840- X 
7951-X 
8060-X 
8063-X 
8080- X 

S080-X 

8080- X 
8084-X 

8111-X 

8125-X 

837B-X 
844 5-X 
8450-X 

8477-X 
8478-X 
8495-X 
8528-X 
8554-x 

e674-X 
8723-X 
8760-X 
87S3-X 


■) 


8867. 

8878- 


8878-X 

8878-X 

8991 -X 
e913-X 
8923-X 
8927-X 
893 1-X 
8939-X 


Lang  Enginoenng  Co  ,  Inc,,  Rochastar, 

Wl  I 

Scheniey  industries,  Inc    New  VorK,  NY 
Whttmre    Research    Latxxatonaa.   Inc 

St  Uxn,  MO 

Synltiatron  Corp,  Parsippwty.  NJ _.,.] 

General  Dynamic  Corp  ,  Fort  Worth,  TX 
Douglas  Aircraft  Co  ,  ^ong  ^each  CA 

A«set  Food  Corp    Pieasanton,  CA 

Parteter   Pans  France 

Umon  CartxJe  Corp    DanOury   CT  ' 

Oamono  Shamroc*   Corp  ,   Deer   Parti.  , 

TX  I 

Amencan   Chrome   A    Chemicals   Inc, 

Corpus  Chnsti.  Tx 

Allied  OiemicaL  Momatown  NJ__ 

El    duPont   de   Nemours   S   Co,,    Inc 

WHmingJon,  DE 
U  S    Department  of  Energy,  Washing- 
ton DC 
Compagme  des  Containers  Raaervons. 

Pans  France 
Cooper  Biomedical   inc    Malvern,  PA  ,,,, 

Umon  CartjKje  Corp,  OanOiry.  CT„,_ 

The  LTV  Aerospace  and  Delonse  Co. 

Dallas,  TX> 
Motiay  Chemical  Corp,.  Pittsburgh.  PA,., 

West-Mark  Ceres  CA  _ 

Walter  K«3de  V.iison,  NC'         

Beech  Aircrah  Corp    Boulder  CO 

El    duPoot  de   Nemours  &  Co..  Inc 

Witminglon,  DE* 
GuH  Oil  Chemicals  Co    Houston,  TX 

Ireco  inc  ,  Salt  Lake  City  u''  

Barton  Solvents,  Inc    Des  Motnes,  IA» 
Amencan  Chemical  A  Refining  Co..  Inc 

Walertiury,  CT« 

3MCo,.  St  Paul,  MN _ 

Amalgamet   Canada— Division   ol   Pra- 

metalco      IrK        '^cxonto       Ortano, 

Car«da 
Coming  Glass  Woriis,  Coming,  Nr  _, 
Preussag  AG  Metali,  Boslar  West  Ger 


BIC  Corp  ,  Miltord,  CT 

Ejrotamer  S  A  .  Parts  France _,, 

Unior  Cartiide  Corp    Denbury,  CT 

^  HTL  mdustnaa.  inc..  Duarta.  CA 

C-l-L  Inc    North  YortL  Omano _ 

Hol»ca   CJar*   True*   Fabrication.   *nc . 
Odeaaa.  TX, 


7777 

7778 
7808 

7835 

7840 
7S40 
7951 
8060 
8063 

soeo 

8080 

8060 
8024 

8111 

6125 

8378 
8445 
8450 

8477 
8478 
8495 
S528 
&S&4 

S67> 

8723 
8760 
6793 

8867 
8878 


8878 
8878 

8881 

8913 
8923 
8927 
8931 
6939 


'  To  renew  and  to  modrfy  parafraph  4  propw  shipping 
name  to  coincide  •wth  HM- 1 1 5 

'  To  authorize  uae  ol  a  modrtiod  CXDT  Speoftcanon  15A 
wooden  box  lor  sh<)men1  ol  rocket  nxjtors 

=  To  increase  the  volumetnc  water  caoacBy  to  not  axcsed 
100  lbs  and  tfie  design  service  pressure  to  not  exceed 
1,400  pai 

*  To  auttxxize  an  additiorwl  design  cvoo  tank  motor 
vehicle 

'  To  renew  and  to  authorize  other  combustWe  and  flan*- 
maftie  ma;enals  to  be  lOenMiea  under  uN'993 

•  To  authorize  a  DOT  speci«cation  2E  one  ouart  caoadty 
poivethy'ene  tx)ttie  with  minimum  wal  tttcKnesft  ol  008  ntiti 
'or  shipment  ot  potassmrp  cyan«3e  sotuiion 


Appiica- 
tior  No 


Appkcant 


Parties 

to 
exemp- 
tion 


4803-P 

Southaaslsm   industnal  Cleaning  Sarv- 
«»s,  inc    Ensley,  AL 

4603 

6126-P 

Acslo  Chemical  Co    mc    Flushing,  NY  , , 

6i2« 

6418-P 

Wltour-EHIS  Co,,  Fresna  CA    

6418 

6762-P 

Cartin  Laboratories,  Jacksonville,  FL 

6762 

69e4-P 

GuH  OH  Products  Co    Houston,  TX 

6984 

781 1-P 

1  US.   Departmar*   ol   Energy,   WaaMmg- 
:      ion,  DC, 

7811 

7891 -P 

JT    Baker  Chemcal  Co     PhMpabu^ 

NJ 
Troian  Corp  ,  Salt  Lake  CHy,  Lrr_. 

7891 

7929-P 

7929 

795 1-P 

Swit  &  Co    Oak  Brook.  IL 

7951 

8129-P 

,  Bryaon  IndusJnai  Sennces.  Inc,  tairiru- 

1     (on.  90 

8129 

6129-P 

Acurm  Con).,  Mountaw  View.  CA ._ .. 

8129 

812S-P 

Unrversity  of  Comrade,   Boulder,   Boul- 
der, CO 

ei2« 

8129-P 

The   University   ol    New   Mexico,    Albu- 
querque, NM 

8129 

8t29-P 

The  University  of  Arizona.  Tucaon.  AZ 

8129 

8129-P 

McKesson  Corp    Dubim.  CA 

8129 

8129-P 

8445-P 
8445-P 
8445-P 
8445-P 

8509-P 
B511-P 
890e-P 
9229-P 

9233-P 


AqM-Tadi,  Inc,,  Port  waaitmpton, 
Hopkins     AgncuKural      Cheirac^ 
Madison,  Wi 

I  T)ia  LMnaoi^r  ol  Naw   Mvaoo. 

I     quarqua.  NM 

;  Bryaon  kiduataal  Sarwicea.  Inc 

I     too.SC 
The  Univeralty  ol  towa.  kwa  City,  lA 
Charatach  InduMaa,  Inc.  Si 
Pannwalt  Corp ,  Ptvlaoalprw.  PA 
Allied  Corp,,  Momalown,  NJ 
Capaano  Plaakcs  Co..  Ltd, 

BC 
AMad  Corp  ,  Momslown,  NJ 


Co, 


MO,.: 


8129 
8445 

8446 

644S 

6445 


6511 
6806 

8229 

9233 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53  (e)). 

Issued  in  Washington,  DC,  on  September  5, 
1984 

J.R.  Grothe, 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Regulation.  Materials 
Transportation  Bureau. 
|FR  Doc  64-24210  Filed  9-12-64  8  45  am) 
BILUNQ  CODE  49tO-6<Mi 


Applications  for  Exemptions 

AGENCY:  Materials  Transportation 
Bureau,  D.O.T. 

ACTION:  List  of  ApplicEints  for 
Exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel. 
4 — Cargo-only  aircraft.  5 — Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  October 
16,  1984. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  OfFice  of  Regulatory  Planning 
and  Analysis,  Materials  Transportation 
Bureau,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate, 

FOR  FURTHER  INFORMATION:     Copies  of 
the  apphcation  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building,  400  7th  Street. 
SW.,  Washington,  DC. 
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New  Exemptions 


Appticani 


flegulation(st  attected 


9304-N 

9305-N 
9306-N 

9307-N 


Metz  MetaHurgKal  Corp    South  Piarnfieid   Nj 

ABCO  Pipe  Lme  Co  ,  indece"dence.  KS 

R  M  B  Producls.  Inc    Simi  Valley  CA 


49  CFR  173  182.. 


Belter  Methods.  Inc ,  Secaucus  NJ „.. 

I 
930e-N       Pofwwalt  Corp    Buffalo  Nv   

9309-N      Sky  Lmes  intamatiorw).  Inc  .  Mobile.  AL 

I 
93ti-N       Aero-Slructures  Co    Tar2ana.  CA      


49CFR  173.119.  173^04,  173.315... 
49  CFR  Pari  173.  Subpan  F 


93t2-N 
9313-N 
d314-N 


The  Natxxiat  Aeronautics  ana  Space  Admimstra- 
nor,  WasJungtor  DC 


Corco  Chemical  Corp  ,  Fairless  Hjlls.  PA 
Leiy  Corp .  Wilson.  NC 


93'S-N       Cfvtjmasco  Toronto.  ON.. 


49  CFR 


49  CFR 


173.1 19(bM4).i.. 
173.243 \.. 


Nature  of  exemption  thereof 


49      CFR      172  101.       172  204(c)(3).       17327. 
175.30(aK1).  175  320(b).  Pari  107,  Appendix  B 

49      CFR      172  101.       172204(c)(3),      173.27 
175  30(a)(1).  Part  107.  Appendu  B.  y. 

49  CFR  173.102,  173.302(8),  17388<i).  173.95 

49  CFR  173.245.  173.^48.  173.263,  173.268 


49  CFR  173  119(a)   (m).  173245(a),  173.346(a) 
178  340-7.  178  342-6.  178  343-5 


49  CFR  173.178.. 


To  authorize  shipm«ni  of  silver  nitrate   classed  as  an  oxidizer,  not  to  exceed 

66  pou.ids  in  iXJT  Soecit'caiion  35  containers  with  a  rated  capacity  of  45 

pounds  (Modes  ^  and  2  ) 
To  authorize  shipment  ot  (lammabie  liquid  and  gases,  (hydrocartxin  productsl 

in  non-DOT  specidcation  containers  (meter  provers).  (Mode  1  ) 
To  manutaclu'e   "lark  and  sell  a  ledon  liner  similar  to  DOT  Specification  2SL 

(or  use  in  DOT  Specification  6D    tor  sfupment  of  tfiose  corrosive  liquids 

presently  authonzed  .n  DOT  60- 2S  or  2SL   (Modes  1  and  2  ) 
To  authorize  shipmeni  o'  methyl  alcohol   flammable  liquid,  in  three  two  gallon 

capacity   metal  containers  overpacked  m  a   DOT   Specification   12B   fiber 

board  box  (Mode  1  i 
To  authonze  shiprneni  of  a  corrosive  liquid,  n  o  s  ,  in  DOT  Specification  2E 

polye-hyiene  Potties  equipped  with  vented  closures  to  tie  overpacked  in 

DOT  Specification  12B  fiDertoard  boxes   (Mode  1  1 
To  authorize  carr.age  of  various  Class  A,  B  and  C  explosives  not  permmed  lor 

air  shipment  or  .n  auantiies  greater  than  ttVDse  presecntied  'or  air  shipr^e-^' 

(Mode  4  1 
To  authorize  carnage  of  various  Class  A,  B  a.nd  C  explosives  not  permitted  lor 

ait  shipment  or  m  quantities  greater  than  those  prescribed  (or  air  shipment 

(Mode  4 ) 
To  authorize  shipment  ot  space  shuttle  orb<ters  each  containing  as  intergrai 

parts  residual  hypergolic  fluids    nonflammable  gas  pressunzeo  vessel  and 

vanety  of  Class  C  explosive  devices  (Mode  1  ) 
To  authonze  shipmeni  oi  vanous  corrosive  material  and  an  oxidizer  in  used 

DOT  Specification   t-Ij  glass  carboys  overpacked  in   1-M  styroloam  over 
packs  (Mode  i  ) 
To  manufacture    mark  and  sell  non-DOT  speatication  cargo  tanxs  simnar  !o 

DOT  Speciticaiion  MC-30:'  312  except  tor  bwttom  outlet  valve  variations 

for  shipment  of  vanous  flammable    corrosive,  or  poison   waste   liquids  or 

semisolids   (Mode  t  ) 
To  authonze  shipment  ot  magnesium  saft<oated  granules,  flammable  solid,  in 

noo-DOT  specification  woven  poiypropyleoe  bags  of  up  to  two  ton  capacity 

(Mode  1  ) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accortdance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C,  1806:  49  CFR  1.53(e). 

Issued  in  Washington.  DC.  on  September  5 
1964, 

I  R.  Grothe, 

Chief,  Exemptions  Branch.  Office  of 
Hazardous  Materials  Regulation.  Materials 
Transportation  Bureau. 

|f"R  Doc  ft4-24:-ll  Filed  9-12-84.  B  45  am] 
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VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Amendment  of 
System  Notice  and  New  Routine  Use 
Statement 

Notice  is  hereby  given  that  the  VA 
(Veterans  Administration)  is  considering 
adding  a  new  routine  use  statement  for 
the  system  of  VA  records  entitled 
"Compensation,  Pension,  Education  and 
Rehabilitation  Record-VA"  (58VA21/22/ 
28)  as  set  forth  on  page  372  of  the 
Federal  Register  of  January  5,  1982. 

The  VA  Office  Of  Inspector  General 
under  the  authority  of  the  Inspector 
General's  Act  (Pub.  L.  95-452.  section 
4(a))  and  the  Department  of  Veterans 
Benefits  under  the  authority  of  Title  38. 
United  States  Code,  sections  210(c)(1) 


and  3006  plan  to  conduct  a  series  of 
computer  matches  to  validate 
entitlement  to  benefits  granted  under 
Title  38,  United  States  Code  and  prevent 
fraud  and  abuse.  The  matches  will 
compare  Federal,  State,  County  and 
Municipal  records  with  VA 
compensation,  pension,  education  and 
rehabilitation  records  to  determine  if  the 
eligibility  of  the  recipients  has  changed. 

In  order  to  disclose  identifying 
information,  e.g.,  social  security  number 
and  date  of  birth,  to  a  Federal,  State, 
County  or  Municipal  agency  and  to  use 
the  information  generated  by  the 
matches  to  detect  unwarranted  VA 
benefit  payments  and  meet  the 
requirements  of  due  process,  a  new 
routine  use  must  be  added. 

The  proposed  new  routine  use  No.  46 
permits  the  disclosure  of  identifying 
information  regarding  veterans  and  the 
dependents  of  veterans,  except  for  their 
names  and  addresses,  to  a  Federal, 
State,  County  or  Municipal  agency.  The 
new  routine  use  will  also  permit  the 
disclosure  of  the  name  and  address  of 
veterans  and  dependents  of  veterans  to 
a  Federal  agency  when  required  by  the 
Federal  agency  in  order  to  provide 
information. 

The  VA  has  determined  that  release 
of  information  for  these  purposes  is 


necessary  and  proper  use  of  information 
in  this  system  of  records  and  that  a 
specific  routine  use  for  transfer  of  this 
information  is  appropriate. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  of  the  system  of  records  to 
the  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington. 
D.C.  20420.  All  relevant  material 
received  before  October  15,  1984  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8  a.m.  and  4;30 
p.m..  Monday  through  Friday  (except 
holidays)  until  October  29,  1984.  Any 
person  visiting  Central  Office  for  the 
purpose  of  inspecting  any  such 
comments  will  be  received  by  Central 
Office  Veterans  Service  Unit  in  room 
132.  Visitors  to  any  field  station  will  be 
informed  that  the  records  are  available 
only  in  Central  Office  and  furnished  the 
above  address  and  room  number. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  or  unless  otherwise 
published  in  the  Federal  Register  by  the 
Veterans  Administration,  the  new 
routine  use  statement  included  herein  is 
effective  October  15,  1984, 
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Approved:  September  7,  1964. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 
Deputy  Administrator 
Notice  of  System  of  Records 

In  the  system  identified  as  58VA21- 
22-28,  "Compensation,  Pension, 
Education  and  Rehabilitation  Record*- 
VA."  appearing  at  47FR372,  the 
following  changes  are  made: 


58VA21-22-28 


SYSTEM  NAME: 


Compensation,  Pension,  Education 
and  Rehabilitation  Records- VA. 

ROUTINC  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUIOma  CATCOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
•  •  •  •  » 

4a  Identifying  informayon,  including 
social  security  number,  concerning 
veterans  and  the  dependents  of 
veterans,  except  for  the  name  and 
address,  may  be  disclosed  to  a  Federal, 


State,  County  or  Municipa]  ogency  for 

the  purpose  of  conducting  computer 
matches  to  obtain  information  to 
validate  the  entitlement  of  a  veteran  or 
a  dependent  of  a  disabled  or  deceased 
veteran,  who  is  receiving  or  has 
received  veterans  benehts  under  Title 
38,  United  States  Code.  The  itame  and 
address  of  veterans  and  of  dependents 
of  veterans  may  also  be  disclosed  to  a 
Federal  agency  under  this  routine  use  if 
required  by  the  Federal  agency  in  order 
to  provide  information. 


|FR  Doc  a4-Z420S  Filed  8-lJ-M  8:«  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

.Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
use.  552b).  notice  is  hereby  given  that 
at  4:35  p.m.  on  Friday.  September  7. 
1984.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Oakland  Savings 
Bank.  Oakland.  Iowa,  which  was  closed 
by  the  Superintendent  of  Banking  for  the 
State  of  Iowa  on  Friday.  September  7. 
1984;  (2)  accept  the  bid  for  the 
transaction  submitted  by  Oakland  State 
Bank.  Oakland,  Iowa:  a  newly-chartered 
State  nonmember  bank  subsidiary  of 
Panhandle  Aviation,  Inc.,  Clarinda. 
Iowa,  (3)  adopt  an  order  approving  the 
applications  of  Oakland  State  Bank, 
Oakland,  Iowa,  for  Federal  deposit 
insurance,  for  consent  to  purchase 
certain  assets  of  and  to  assume  the 
liability  to  pay  deposits  made  in 
Oakland  Savings  Bank.  Oakland.  Iowa, 
and  for  consent  to  establish  the  sole 
branch  of  Oakland  Savings  Bank  as  a 
branch  of  Oakland  State  Bank:  and  (4) 
provide  such  financial  assistance, 
pursuant  to  section  13icl(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(r)f2]).  as  was  necessary  to  effect 
the  purchase  and  assumption 
transaction. 

At  that  same  meeting,  the  Board  also 
considered  a  personnel  matter. 

In  nailing  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  C.  T.  Conover  (Comptroller  of 


the  Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation:  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(2).  (c)(6), 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  September  10,  1984. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

(FH  Doc  84-24348  Piled  »-11-84: 11:57  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U  S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  September  17, 
1984,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and  desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(e)(6),  (c)(8),  and  (c)l9)(A)(iij). 


Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Application  for  Federal  deposit 
insurance  for  a  United  States  branch  of 
a  foreign  bank: 

Hongkong  and  Shanghai  Banking 
Corporation,  Hong  Kong,  for  Federal 
deposit  insurance  of  deposits  received  at 
and  recorded  for  the  account  of  its 
proposed  United  States  branch  to  be 
located  at  29  South  LaSalle  Street,  Chicago, 
Illinois. 

Request  for  reconsideration  of  a 
previous  denial  of  an  application  for 
consent  to  establish  a  branch: 

Mitsui  Manufacturers  Bank,  Los  Angeles. 
California,  for  reconsideration  of  a 
previous  denial  of  an  application  for 
consent  to  establish  a  branch  at  150 
Almaden  Boulevard,  San  Jose,  California. 

Request  for  reconsideration  of  a 
previous  denial  of  a  request  for  relief 
from  reimbursement  for  violations  under 
Regulation  Z: 

Name  and  location  of  bank  authorized  to  he 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8)  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act "  (5  U.S.C.  552b  (c)(8)  and 
(cl(9)(A)(ii)). 

Appeal  from  a  denial  of  a  request  for 
access  to  records  under  the  Privacy  Act. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

\'ames  of  employees  authorized  to  be  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsections  (c)(2)  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Act '  (5 
U.S.C,  552b  (c)(2)  and  (cl(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street.  N.VV.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 
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Dbted:  September  10, 1964. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  D.  Robinson, 

Executive  Secretary 

|FR  Doc.  84-2434l»  Filed  9-1 1-»4.  11:57  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.,  on 
Monday,  September  17,  1984,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities: 

The  Farmers  National  Banl<  of  Madison. 
Nebraska,  for  consent  to  purchase  the 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  Creston  Cooperative 
Credit  Association,  Creston,  Nebraska,  an 
operating  noninsured  institution. 

Application  for  consent  to  merge  and 
establish  two  branches: 

Lynn  Five  Cents  Savings  Bank,  Lynn. 
Massachusetts,  an  insured  mutual  savings 
bank,  for  consent  to  merge,  under  its 
charter  and  title,  with  Lincoln  Co-operative 
Bank.  Lynn.  Massachusetts,  and  for 
consent  to  establish  the  two  offices  of 
Lincon  Co-operative  Bank  as  branches  of 
the  resultant  bank. 

Application  for  consent  to  establish  a 
remote  service  facility; 

The  Binghamton  Savings  Bank.  Binghamton. 
New  York,  for  consent  to  establish  a 
remote  service  facility  at  Boscov's 
Department  Store.  Binghamton,  New  York. 

Application  for  consent  to  purchase 
indirectly  lOO-percent  ownerhip  in 
another  financial  entity: 

Savings  Bank  of  Puget  Sound,  Seattle. 
Washington,  for  consent  to  acquire 
indirectly  100  percent  of  Puget  Sound 
International  Finance,  N.V..  Netherlands 
Antilles. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No  4e.lOO-L:  Girod  Trust  Company,  San 
Juan,  F>uerto  R:co. 


Memorandum  and  resolution  re: 
Compilation  and  Publication  of  Legal 
Division  Staff  Opinions 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the  standing 

committees  of  the  Corporation  pursuant  !o 
authority  delegated  by  the  Board  of 
Directors. 

Reports  of  the  Divisions  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative 
enforcement  proceedings  approved  by  the 
Director  or  an  Associate  Director  of  the 
Division  of  Bank  Supervision  and  the 
vanous  Regional  Directors  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Report  of  the  Director.  Office  of  Corporate 
Audits  and  Interna!  InvestigHlions- 

Summary  Audit  Report  re  Bank  of  Red  Oak, 
Red  Oak.  Oklahoma  AP-368  [Memo  dated 
August  23.  1984) 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  NW.. 
Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-M25. 

Dated:  September  10,  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc  84-24350  Filed  9-11-84   11:57  am] 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  September  18, 

1984,10:00  a.m. 

PLACE:  1325  K  Street.  N.W.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 

Litigation.  Audits.  Personnel. 
•        •        *        *        • 

DATE  AND  TIME:  Thursday,  September  20, 
1984,  10:00  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington, 
D.C.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  Candidates  to  receive 

Presidential  Pnmary  Matching  Funds 
Draft  Advisory  Opinion  »1984-37  Michael  A, 

Nemeroff  on  behalf  of  American  Medical 

Association 


Request  by  Carter-Mondale  Cemmittce  to 

reconsider  Commission  s  repayment 

determination 
Plans  for  Tenth  Anniversary  Acti\  ities  of  the 

Federal  Election  Commission 
Finance  Committee  Report  1985  Management 

Plan 
Routine  Administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 

202-523-4065. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

IFR  Doc   84-24396  Filed  9-11-84  3  28  pml 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  September 
10,  1984  (49  FR  35574). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  September  12. 
1984. 

CHANGE  IN  THE  MEETING:  The  following 
item  has  been  added: 

Item  .Mo.,  Docket  No.,  and  Company 

CAG-45— Docket  No  CP84-474-000, 
American  Distribution  Company  (Alabama 
Division) 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc  84-24400  Filed  9-11-84  333  pmj 
MLUNQ  CODE  «717-<a-M 
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FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 

TIME  AND  DATE:  10.00  a.m..  Wednesday, 
September  19,  1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  earned  forward  from  a 
previously  announced  meeting 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 
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Dated:  September  H,  1984 
jdmes  McAfee, 

AssiH  uitc  Secretary  of  the  Board 

!FR  Dor    8+-243«  Filed  <»-n-*4    J  03  pm| 
BILLING  COOe  t210-01-M 


INTERSTATE  COMMERCE  COMMISSION 

TIME  AND  date:  9:30  a.m..  Thursday. 
September  20,  1984 


PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission  Building,  12th  & 

Ccmstitutirin  :\\f'  .  \\\    Wnshington 
D  C   21)42:! 

STATUS:  Opel!  Special  Conference 

matters  to  be  discussed: 

F.\  Parte  \'o.  55  (Sub-No.  57),  Exemption  of 
Certain  Transactions  Under  49  U.S.C.  11343 
(49  CFR  Part  1181,  Subpart  A  and  Part  1186) 

Ex  Parte  No.  230  (Sub-No.  6),  Improvement  of 
TOFC/COFC  iegulations  (Railroad— 
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S  E 
1  3 


984 


.•\fl::!jted  Motor  Carriers  and  Other  Motor 
Carriers) 

CONTACT  PERSON  FOR  MORE 

information:  Robert  R.  Dahlgren, 

OI':ce  of  Public  Affairs,  Telephone:  (202) 
275-7252. 

James  H.  Bayne, 

Secretary. 

|VT)  nnr  «4-244fi2  Filfd  Q-12-M   10,12  am) 
BILLING  COOE  7C3S-01-II 


Thursday 
September  13,  1984 


Part  II 


Department  of 
Health  and  Human 
Services 

National  Institutes  of  Health 

Recombinant  DNA  Research;  Actions 
Under  Guidelines;  Notice 


I 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research;  Actions 
Under  Guidelir>es 

agency:  National  Institutes  of  Health. 
PHS,  DHHS. 

ACnOH:  Notice  of  actions  under  NIH 
guidelines  for  research  involving 
recombinant  DNA  Molecules. 


summary:  This  notice  sets  forth  actions 
taken  by  the  Director,  National 
Institutes  of  Health  (NIH),  under  the 
June  1983  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(48  FR  24556). 

EFFECTIVE  DATE:  September  13.  1984 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  can  be  obtained 
from  Dr.  William  |.  Gartland,  Office  of 
Recombinant  DNA  Activities  (ORDA). 
National  Institutes  of  Health,  Bethesda. 
Maryland  20205,  (301)  469-6051. 

SUPPLEMENTARY  INFORMATION:  Two 

major  actions  under  the  NIH  Guidelines 
for  Research  InvoKing  Recombinant 
DNA  Molecules  are  being  prom.ulgated 
today.  These  proposed  actions  were 
published  for  comment  in  the  Federal 
Register  of  April  24,  1984  (49  FR  17674), 
and  reviewed  and  recommended  for 
approval  by  the  Recombinant  DNA 
Advisory  Committee  (RAG)  at  its 
meeting  on  June  1, 1984.  In  accordance 
with  section  IV-C-l-b  of  the  NIH 
Guidelines,  these  actions  have  been 
found  to  comply  with  the  Guidelines  and 
to  present  no  significant  risk  to  health  or 
the  environment 

Part  I  of  this  announcement  provides 
background  information  on  the  actions. 
Part  II  provides  a  summary  of  the 
actions  of  the  Director.  NIH. 

Action  on  other  items  reviewed  and 
recommended  for  approval  at  the  June  1, 
1984.  RAG  meeting  will  be  announced  at 
a  later  date. 

I.  Decision  on  Actions  Under  Guidelines 

I-A.  Proposal  To  Clone  Shiga-Like 
Toxin  Gene  From  E.  coli 

Dr.  Alison  O'Brien  of  the  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS)  in  collaboration  with 
Dr.  Randall  Holmes  (USUHS)  proposed 
to  clone  in  Escherichia  coli  K-12  the 
structural  gene  of  the  Shiga-like  toxin  of 
E.  coli.  Shiga-like  toxin  has  activity 
similar  to  the  activity  oi  Shigella 
dysenteriae  toxin. 

The  description  of  the  review  resulting 
in  this  decision  is  organized  as  follows: 
I-A-l.  History  of  the  Proposal 


I-A-2.  Comments  on  the  Proposal  in 

Response  to  the  April  24,  1984,  Federal 

Register  Notice 
l-A-2.  Excerpts  From  the  Minutes  of  the  May 

11, 1984,  Meetmg  of  the  RAC  Working 

Group  on  Toxins 
I-.^-^.  Excerpts  of  Drafts  Minutes  of  the  June 

1. 1984.  RAC  Discussion  of  the  Proposal 
I-A-5.  Decision 

I-A-l.  History  of  the  Proposal 

In  a  first  submission  in  September 
1982.  the  investigators  proposed  to  clone 
the  Shiga-like  toxin  gene  in  E.  coli  EKl 
host-vector  systems  using  plasmid, 
cosmid,  or  lambda  cloning  vectors.  In 
support  of  their  proposals.  Drs.  O'Brien 
and  Holmes  offered  the  following 
arguments: 

a.  Clinical  isolates  of£.  co/;  have 
already  been  demonstrated  to  elaborate 
large  amounts  of  toxin  indistinguishable 
from  that  produced  by  Shigella 
dysenteriae  1  (Shiga).  Therefore,  the 
genes  for  Shiga-like  toxin  production  are 
present  in  the  E.  coli  gene  pool  found  in 
nature. 

b.  Human  volunteers  fed  large 
numbers  of  Shigella  dysenteriae  1 
organisms  that  produced  Shiga  toxin  but 
could  not  colonize  the  bowel  did  not 
become  ill.  Tlierefore,  any  accidental 
ingestion  of  the  organism  to  be 
manufactured,  a  toxin-producing  E.  coli 
K-12  strain  that  cannot  colonize  the 
human  intestinal  tract,  would  pose  little 
hazard  to  man. 

c.  Purification  of  Shiga  toxin  in 
several  laboratories  and  E.  coli  Shiga- 
like  toxin  in  the  investigator's  laboratory 
has  not  identified  any  excessive  risk 
from  the  aerosolization  of  toxin  that 
probably  occurs  during  the  process  of 
toxin  preparation.  In  one  laboratory, 
toxin  was  isolated  from  500  liters  of 
culture  with  only  Pi  physical 
containment. 

d.  Shiga  toxin  is  a  potent  cytotoxin  for 
a  subline  of  HeLa  cells  (a  human 
cervical  carcinoma  tissue  culture  cell 
line),  but  the  toxin  has  no  effect  on 
many  other  human,  monkey,  or  rodent 
tissue  culture  cells.  Therefore,  the  toxin 
is  quite  cell-type  specific;  and  this 
limited  spectrum  of  activity  suggests 
that  it  would  be  non-toxic  for  most  cells 
in  the  human  body. 

e.  Contrary  to  the  old  literature,  Shiga 
toxin  is  not  a  neurotoxin.  By  1955,  it  was 
established  that  the  paralysis  observed 
in  rabbits  and  mice  (but  not  monkeys, 
guinea  pigs,  hamsters,  or  rats)  when 
toxin  is  given  intravenously  is  a 
reflection  of  the  effect  of  toxin  on  the 
endothelium  of  small  blood  vessels,  not 
a  direct  effect  on  nerve  cells. 

This  first  submission  was  summarized 
in  the  Federal  Register  of  September  22. 
1982  (47  FR  41924). 


One  comment  on  a  related  issue  was 
received  during  the  comment  period.  Dr. 
K.  N.  Timmis  of  the  Universite  de 
Geneve  suggested  that  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  as  they 
relate  to  the  cloning  of  the  Shiga  toxin 
gene  be  revised.  Dr.  Timmis  argued  that 
Shigella  and  Escherichia  are  closely 
related,  and  that  the  NIH  recognizes  the 
high  degree  of  relatedness  by  including 
these  two  genera  in  Sublist  A,  Appendix 
A,  of  the  Guidelines,  Dr.  Timmis  argued, 
therefore,  that  no  NIH  review  should  be 
required  when  the  Shiga  toxin  gene  is  to 
be  cloned  in  E.  coli  K-12. 

The  RAC  discussed  the  request 
submitted  by  Drs.  O'Brien  and  Holmes 
at  the  October  25, 1982,  meeting.  The 
committee  by  a  vote  of  twelve  in  favor. 
none  opposed,  and  one  abstention, 
recommended  that  the  initial 
experiments  be  performed  under  P4  + 
EKl  containment  conditions.  The  .NIH 
accepted  the  RAC  recommendation  that 
P4  +  EKl  containment  is  adequate  to 
contain  safety  the  exeriments  proposed 
by  Drs.  O'Brien  and  Holmes  and 
appropriate  language  was  added  to  the 
Guidelines  at  Appendix  F-IV-H. 

In  December  1983,  Drs.  O'Brien  and 
Holmes  requested  reconsideration  of 
containment  levels  in  view  of 
information  which  had  recently  become 
available.  They  requested  approval  at 
the  P2  level  of  physical  containment  for 
the  following  reasons: 

a.  Epidemiology  studies  have  been 
performed  on  over  l.SO  E.  coli  strains 
isolated  from  human  and  animals  stools. 
These  studies  have  shown  that  the 
majority  (80%)  of  the  strains  made 
detectable  levels  of  Shiga-like  toxin. 
Moreover,  four  of  four  substrains  of  the 
well-characterized  bacterium  E.  coli  K- 
12  were  shown  to  make  low  levels  of  the 
toxin.  Thus,  cloning  of  the  Shiga-like 
toxin  gene  from  clinical  isolates  off. 
coli  into  laboratory  strains  ol  E.  coli  K- 
12  will  not  involve  the  introduction  of  a 

"foreign"  toxin  into  the  organism, 

b.  Production  of  low  levels  of  Shiga- 
like  toxin  was  observed  in  2  of  15 
normal  human  gut  flora  E.  coli  strains 
from  asymptomatic  infants. 

c.  Strains  of  Vibrio  cholerae  and 
Vibrio  parahaemolyticus  were  tested 
and  shown  to  produce  the  Shiga-like 
toxin.  Thus,  the  gene(s)  for  Shiga-like 
toxin  are  present  in  naturally  occurring 
isolates  of  the  family  Vibrionaceae  and 
not  restricted  to  the  Enterobacteriaceae. 
In  volunteer  studies,  some  of  the  strains 
of  V.  cholerae  that  produce  Shiga-like 
toxin  did  not  cause  disease.  Therefore. 
the  ability  to  produce  Shiga-like  toxin  is 
not  equivalent  with  virulence  in  humans 
challenged  by  the  oral  route. 
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d.  Phages  for  two  clinical  isolates  off. 
coll  have  been  shown  to  control  high- 
level  production  of  Shiga-hke  toxin  in  E. 
coli  K-12  host  strains  by  phage 
conversion.  Thus,  either  the  structural 
gene(s)  for  the  Shiga-Iike  toxin  or 
regulatory  genes  that  control  high-level 
production  of  the  toxin  are  present  on 
v.ild-type  phages  from  clinical  isolates 
of  £.  coli.  In  this  sense,  "cloning"  of 
fienes  that  affect  production  of  Shiga- 
like  toxin  onto  phage  genomes  has 
already  occurred  in  nature. 

In  addition,  the  U.S.  Cholera  Panel  of 
the  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID) 
recommended  that  NIH  reconsider  the 
ban: 

...  on  Shiga  toxin  cloning  experiments  in 
containmenl  facilities  other  than  P4.  This 
strict  requirement  will  prevent  most 
laboratories  from  deleting  the  Shiga  gene 
from  candidate  V.  cholerae  and  ETEC 
vaccine  stiains.  Shiga  toxin  is  now  found  m 
many  nonpathogenic  E.  coli.  including  the 
common  vector  host,  E.  coli  K-12. 

The  request  for  reconsideration  was 
published  in  the  January  5,  1984,  Federal 
Register  (49  FR  696).  During  the 
comment  period,  a  letter  was  received 
from  Dr.  Werner  Arber,  the  chairman  of 
the  Swiss  Commission  for  Experimental 
Genetics,  which  is  in  charge  of  questions 
related  to  re.search  involving 
recombinant  DNA  molecules.  Dr.  Arber 
wrote  that  a  Swiss  ad  hoc  committee  of 
experts  requested  by  the  Commission 
for  Experimental  Genetics  had  reviewed 
proposed  research  involving  cloning  of 
the  Shiga  toxin  gene  in  an  E.  coli  host- 
vector  system.  Dr.  Arber  wrote  this 
committee  had  concluded  that: 

Work  with  recombinant  DNA  could  not  be 
expected  to  present  a  more  severe  biohazard 
than  work  with  the  natural  pathogens  .  .  . 
recent  mvestigations  had  shown  that  a 
number  of  bacterial  strains  related  to 
Shigella,  in  particular  E.  coli  strains,  carried 
genes  homologous  to  the  gene  for  Shiga  toxin 

.     although  Shigellosis  is  a  serious  disease. 
it  does  not  represent  a  serious  danger  for  an 
epidemic. 

A  letter  from  Dr.  Kenneth  Timmis  of 
the  Universite  de  Geneve  said: 

An  ad  hoc  committee  of  medical 
microbiologists  specifically  constituted  in 
Switzerland  to  evaluate  the  possible  danger 
of  cloning  in  E.  coli  K-12  the  gene  for  Shiga 
toxin,  concluded  that  the  experiment 
represented  no  greater  danger  than  did  work 
on  Shigella  itself  and.  as  a  result, 
recommended  P2/EK1  containment 
conditions.  ...  A  different  committee  of 
medical  microbiologists  set  up  for  the  same 
purpose  in  Western  Germany  arrived  at 
precisely  the  same  conclusion. 

The  RAC  reviewed  the  proposal  of 
Drs.  O'Brien  and  Holmes  at  the 
February  6. 1984,  meeting.  A  full  account 


of  the  RAC  discussion,  including  the 
request  by  Mr.  Jeremy  Rifldn  for  an  arms 
control  impact  statement,  is  {<Mmd  in  the 
Minutes  of  the  meeting  available  from 
ORDA.  By  a  vote  of  nine  in  favor,  five 
opposed,  and  four  abstensions.  the  RAC 
recommended  that  Drs.  OBrien  and 
Holmes  and  coworkers  be  allowed  to 
proceed  with  cloning  the  gene  for  Shiga- 
like  toxin  under  P2  physical  containment 
conditions  in  E.  coli  K-12,  restricted  to 
using  EK2  plasmid  vectors,  commencing 
first  with  the  u«e  of  pBR325  and  pBR322 
and  proceeding  to  other  EK2  plasmid 
vectors  only  is  those  are  unsatisfactory. 

By  a  vote  of  eight  in  favor,  four 
opposed,  and  five  abstensions,  the  RAC 
passed  the  same  motion  but  with  the 
names  of  the  investigators  deleted  from 
the  motion. 

It  has  been  the  practice  of  NIH  not  to 
accept  RAC  recommendations  that  do 
not  indicate  a  clear  consensus. 
Accordingly,  it  was  announced  in  the 
Federal  Register  of  April  25,  1984  (49  FR 
17846),  that  NIH  did  not  accept  the  RAC 
recommendations  offered  at  the 
February  6, 1984,  meeting  relating  to  the 
cloning  of  the  Shiga-like  toxin  gene.  The 
investigators  had  approval,  however,  to 
conduct  these  experiments  at  the  P4 
level  of  containment  under  their 
previous  permission  which  appears  in 
the  Guidehnes  (48  FR  24569)  under 
Appendix  F-IV-H. 

In  a  letter  dated  April  4, 1984.  Drs. 
O  Brien  and  Holmes  asked  the  RAC  to 
address  the  following  specific  issues: 

a.  That  the  containment  conditions 
required  for  cloning  of  the  intact 
structural  gene(s)  for  Shiga-like  toxin  of 
E.  coli  into  E.  coli  K-12  be  reduced  from 
P4-fEKltoP3  +  EKl. 

b.  If  the  investigators  are  successful  in 
cloning  the  structural  gene{s)  for  Shiga- 
like  toxin  and  if  they  can  document  that 
the  amount  of  toxin  produced  by  the 
clones  is  no  greater  than  the  amount 
made  by  highly  toxinogenic  cUnical 
isolates  of  E.  coli  (i.e.,  approximately  10' 
50%  cytotoxic  doses/mg  protein  in  cell 
lysates  and  10«  50%  cytotoxic  doses/ml 
in  culture  supematants  when  bacteria 
are  grown  in  iron-depleted  glucose 
syncase  media),  they  request  permission 
to  remove  such  clones  from  the  original 
containment  conditions  and  to  perform 
subsequent  work  with  them  under 

Pi  -^  EKl  conditions. 

c.  If  they  can  identify  nontoxinogenic 
fragments  of  the  structural  gene(s)  for 
Shiga-like  toxin,  the  investigators 
request  permission  to: 

(1)  Remove  any  such  cloned  nontoxic 
fragments  (generated  during  the  search 
for  clones  that  contain  intact  toxin 
structural  genes)  from  the  original 
containment  conditions  to  work  with 
them  under  Pi  4-  EKl  conditions;  and 


(2)  Directly  done  any  soch  nontoxic 
fragmenta  into  £.  coH  K-12  under  Pi  + 
EKl  conditions, 

d.  ff  the  structural  gene  for  Shiga-like 
toxin  is  shown  to  be  present  in  a 
specific  bacteriophage  genarae  and  iU 
physical  location  is  determined,  they 
request  permission  to: 

(1)  Remove  from  the  original 
containment  conditions  any  clones  of 
fragments  of  phage  genome  (generated 
during  the  process  of  obtaiirihg  cloned 
toxin  struchirs!  genes)  that  do  not 
correspond  to  toxin  structural  genes  and 
to  work  with  them  under  Pi  -(-  EKl 
conditions;  and 

(2)  Direct' y  clone  any  &agmenls  of  the 
phage  genome  that  do  not  correspond  to 
toxin  structural  genes  into  E.  coli  K-12 
under  Pi  -t-  EKl  conditions. 

e.  If  in  future  expenments  the 
investigators  can  isolate  nontoxinogenic 
alleles  of  the  structural  gene(8)  for 
Shiga-like  toxin  by  transposon  mediated 
mutagenesis  (insertional  inactivation)  or 
by  chemical  mutagenesis,  they  request 
permission  to  clone  these 
nontoxinogenic  alleles  of  the  toxin 
structural  gene(8)  into  E  coli  K-12  under 
Pi  -t-  EKl  conditions. 

Dr.  O'Brien  and  coworkers  supplied 
additional  data  in  support  of  these 
requests. 

I-A-2.  Comments  on  the  Proposal  in 
Response  to  the  April  24, 1984,  Federal 
Register  Notice 

This  proposal  containing  the  five 
specific  issues  raised  by  Drs.  OBrien 
and  Hohnes  in  their  April  4. 1984.  letter 
appeared  in  the  Federal  Repster  of  April 
24,  1984  (48  FR  17672).  During  the  public 
comment  period,  three  communications 
were  received  concerning  this  proposal. 
These  communications  were  from  Mr. 
Jeremy  Rifkin  of  the  Foundation  on 
Economic  Trends.  Dr.  Jay  P.  Senford. 
President,  Uniformed  Services 
University  of  the  Health  Services 
(USUHS),  and  Ms.  Patricia  Campbell 
Public  Affairs  Officer,  USUHS. 

Mr.  Jeremy  Rifkin  in  a  letter  dated 
May  15.  1984,  proposed  that: 

the  RAC  postpone  its  consideration  of 
the  Shiga-like  toxin  experiment  to  be 
conducted  by  the  (Jnifonned  Services 
University  of  the  Health  Sciences  until  an 
adequate  mechanism  is  developed  and 
applied  that  will  enable  RAC  to  determine 
the  potenUal  military  applications  of  this  and 
certain  other  types  of  recombinant  DNA 
research.  I  am  particalacly  concerned  about 
the  relationship  between  the  dsvelopmeot  of 
vaccines  and  other  prophylactic  and 
defensive  uses  of  necombinaat  DNA 
technology  and  the  pffVflntisl  caavartibility  0/ 
this  research  far  military  pucpoMa. 

Once  again.  I  an  aakiog  that  the  RAC  send 
a  formal  re<)ue>(  to  tha  Departmeal  at 
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Defense  (DOD)  and  the  Arms  Control  and 
Disarmament  Agency  (ACDA)  asking  for  an 
Arms  Control  Impact  Statement  (ACIS)  for 
the  Shiga-like  toxin  experiment  and  all  other 
recombinant  DNA  related  research  presently 
bemg  conducted  by  the  DOD  and  agencies 
and  mstitutions  related  to  the  DOD. 

Mr.  Rifkin  contended  that: 

.  experiments  like  the  proposed  Shiga 
experiment  being  considered  today  are 
technologies  'with  potential  military 
application  or  weapons  systems  applications 
and  therefore  are  subject  to  section  36(a)(3) 
of  the  Arms  Control  and  Disarmament  Act.  It 
is  my  understanding  that  the  DOD  and  the 
Arms  Control  and  Disarmament  Agency  are 
in  non-comphance  with  this  act  in  regard  to 
the  Shiga  experiment  and  other  biological 
experiments  involving  recombinant  DNA 
technology.  Therefore,  it  would  be  improper 
for  the  RAC  to  consider  this  proposed 
experiment  to  clone  a  Shiga  toxin  until  such 
time  as  a  weapons  impact  statement  covering 
this  experiment  and  or  the  category  of 
experiments  it  is  part  of,  is  forthcoming  from 
the  Arms  Control  and  Disarmament  Agency. 

He  further  stated  that: 

I  urge  this  committee  to  place  a 
moratorium  on  all  further  authorizations  of 
DOD  related  toxin  experiments  until  such 
time  as  this  committee  engages  in  a  full 
dialogue  with  all  other  interested  agencies  in 
the  Executive  and  Congressional  branches 
relative  to  the  potential  uses  of  this 
technology  for  biological  warfare  purposes. 

Dr.  Jay  P.  Sanford.  President.  USUHS, 
in  a  letter  dated  May  15, 1984,  wrote 
that: 

At  the  RAC  meeting  on  6  February  1984, 
Mr.  Jeremy  Rifkin.  President.  Foundation  on 
Economic  Trends,  submitted  a  press  release. 
'Arms  Control  Impact  Statement  requested 
for  DoD  Toxin  Experiment.'  The  statute  from 
which  he  quoted  is  as  follows:  22  U.SC.  2576, 
'(a)  In  order  to  assist  the  Director  in  the 
performance  of  his  duties  with  respect  to 
arm8j:ontrol  and  disarmament  policy  and 
negotiations,  any  Government  agency 
preparing  any  legislative  or  budgetary 
proposal  for  — '  '(3)  any  other  programs 
involving  technology  with  potential  military 
application  or  weapon  systems  which  such 
Government  agency  or  the  Director  believes 
may  have  a  significant  impact  on  arms 
control  and  disarmament  policy  or 
negotiations  shall,  on  a  continuing  basis, 
provide  the  Director  with  full  and  timely 
access  to  detailed  information,  in  accordance 
with  the  procedures  established  pursuant  to 
section  2575  of  this  title,  with  respect  to  the 
nature,  scope  and  purpose  of  such  proposal ' 

The  Department  of  Defense  does  not 
believe  that  the  O'Brien-Holmes  proposal 
(program)  has  (would  have)  a  significant 
impact  on  arms  control  and  disarmament 
policy  or  negotiations. 

As  a  technical  point,  the  current  O'Brien- 
Holmes  request  to  RAC  was  neither  a 
legislative  nor  budgetary  proposal.  Their 
original  budgetary  proposal  was  reviewed 
and  approved  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases  (AI  20148). 


A  fact  sheet  concerning  the  Shiga-like 
toxin  proposal  was  distributed  by  Ms. 
Patricia  Campbell.  Public  Affairs 
Officer.  USUHS.  at  the  June  1, 1984, 
RAC  meeting.  The  fact  sheet  offered  the 
following  information: 

Randall  Holmes.  Ph.D.,  M.D.,  Chairman  and 
Professor,  and  Alison  O'Brien,  PhD,. 
Associate  Professor,  Department  of 
Microbiology,  Uniformed  Services  University 
of  the  Health  Sciences  (USUHS),  are  studying 
a  substance  (toxin)  produced  by  a  bacterium 
(Escherichia  coli).  This  bacterium  is  one"of 
many  bacteria  that  can  cause  diarrhea  in 
humans  and  animals.  Diarrheal  diseases  are 
the  number  one  killer  of  children  in  third 
world  countries. 

The  purpose  of  the  O'Brien/Holmes 
research  is  to  determine  whether  the  toxin 
(called  Shiga-like  toxin)  has  a  role  in  diarrhea 
due  to  E.  coli.  Such  information  may  help  in 
the  development  of  vaccines  against  such 
diarrheas. 

I-A-3.  Excerpts  From  the  Minutes  of  the 
May  11.  1984.  Meeting  of  the  RAC 
Working  Group  on  Toxins. 

The  NIH  convened  a  meeting  of  the 
RAC  Working  Group  on  Toxins  on  May 
11, 1984,  to  review  available  scientific 
data  with  regard  to  Drs.  O'Brien's  and 
Holmes'  April  4,  1984,  request.  The 
following  excerpts  from  the  minutes  of 
that  meeting  indicate  the  basis  for  the 
recommendations  made  by  the  working 
group  to  the  RAC  at  the  June  1,  1984, 
R.A.C  meeting. 

In  regard  to  the  first  request  in  the 
April  4,  1984,  letter  from  Drs,  O'Brien 
and  Holmes,  the  following  discussion 
ensured: 

Dr.  Levine  said  he  had  participated  in 
formulating  Appendix  F  [to  the  Guidelines). 
In  his  opinion,  cloning  of  the  Shiga  toxin  gene 
was  paced  under  Section  F-1  which  requires 
MH  review  and  approval  because  the 
working  group  at  that  time  did  not  possess 
sufficient  data  to  evaluate  pertinent 
questions.  Dr.  Levine  thought  pertinent  data 
were  now  available.  He  cited  the  data 
generated  through  feeding  experiments  with 
140  human  volunteers.  These  volunteers  were 
fed  Shiga  toxin-producing  Shigella  which 
lacked  invasive  characteristics.  No  disease 
symptoms  were  observed  in  139  individuals; 
in  one  individual  the  strain  reverted  to  an 
invasive  form  and  the  volunteer  developed 
shigellosis.  He  also  cited  the  evidence 
generated  by  Branham,  Dack,  and  Riggs 
which  shows  that  large  amounts  of  Shiga 
toxin  instilled  directly  into  monkey  intestinal 
pouches  has  no  effect.  Dr.  Levine  said  the 
containment  specified  for  cloning  Shiga  toxin 
in  E.  coli  K-12  should  be  lowered  on  the 
basis  of  these  deta. 

Dr.  Gotfesman  calculated  that  in  a  worst 
case  scenario,  10' engineered  E.  coli  with  the 
Shiga  toxin  gene  on  a  high  expression,  high 
copy  number  plasmid  might  produce  one 
milligram  of  toxin  in  the  human  gut.  Dr.  Gill 
calculated  that  this  amount  is  roughly 
equivalent  to  approximately  14.000  lethal 
doses  for  humans  when  the  toxin  is 


administered  parenterally.  He  said  that 
100,000  times  more  tetanus  toxin  is  required 
enterally  to  kill  animals  than  is  required 
parenterally.  Dr,  Gottesman  noted  that 
Branham,  Dack,  and  Riggs  had  administered 
20,000  lethal  doses  to  monkey  intestinal 
pouches  with  no  observed  effect. 

Dr.  Levine  moved  that  the  working  group 
recommend  to  RAC  that  cloning  of  the  Shiga 
toxin  gene  in  E.  coli  be  permitted  at  P3 
containment.  Dr.  Gill  seconded  the  motion. 
By  a  vote  of  five  in  favor,  none  opposed,  and 
no  abstentions,  the  working  group  accepted 
the  motion. 

In  regard  to  the  second  item  in  the 
request  in  the  April  4. 1984,  letter  from 
Drs.  O'Brien  and  Holmes,  the  following 
discussion  ensued: 

Dr.  Levine  suggested  that  under  the 
conditions  specified  by  Dr.  O'Brien,  P2 
containment  would  be  acceptable.  He  felt 
highly  toxigenic  isolates  should  be  handled 
under  conditions  equivalent  to  P2  in  the 
clinical  laboratory. 

Dr.  Gill  said  some  novel  considerations 
arise  when  a  gene  is  cloned  in  a  new  genetic 
background.  These  include:  (1)  Has  the 
potential  for  genetic  transfer  of  the  gene  to 
other  organisms  been  increased;  and  (2)  how 
does  the  cloning  affect  the  amount  of  gene 
product  expressed?  He  felt  these  issues 
should  be  considered  in  evaluating  the 
second  item  in  the  proposal. 

Dr.  Gill  said  he  would  like  Dr.  Levines 
motion  to  require  the  investigators  to  select 
organisms  with  lower  levels  of  toxin 
expression  than  10' 50%  cytotoxic  doses/mg 
protein  in  cell  lysates  and  10*50%  cytotoxic 
doses/ml  in  culture  supematants. 

Dr.  Levine  pointed  out  that  use  of  poorly 
mobilizable  plasmid  vectors  such  as  pBR322 
add  an  additional  measure  of  safety; 
language  specifying  use  of  this  type  of 
plasmid  vector  might  meet  Dr,  Gill's 
concerns. 

After  some  discussion  as  to 
appropriate  language  the  following 
motion  was  developed: 

The  Working  Group  recommends  to  RAC 
that  E.  coli  host-vector  systems  expressing 
the  Shiga  toxin  gene  may  be  removed  from  P3 
to  P2  containment  conditions  under  the 
following  conditions: 

(1)  that  the  amount  of  toxin  produced  by 
the  modified  host-vector  systems  be  no 
greater  than  that  produced  by  the  positive 
control  strain  933  E.  coli  OT.57H7.  grown  and 
measured  under  optimal  conditions;  and 

(2)  the  cloning  vehicle  is  to  be  an  EKl 
vector  preferrably  belonging  to  the  class  of 
poorly  mobilizable  plasmids  such  as  pBR322, 
pBR328,  and  pBR325, 

By  a  vote  of  five  in  favor,  none  opposed, 
and  no  abstentions,  the  working  group 
accepted  this  motion. 

In  regard  to  the  third  item  in  the 
request  of  the  April  4, 1984,  letter,  the 
following  discussion  ensued: 

Dr  Gill  suggested  the  working  group 
approve  the  third  item  of  the  request  with  the 
added  clarification  that  under  pi -(-EKl 
conditions  the  modified  organism  will  not 
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contdin  overlapping  fragments  which  together 
would  encompass  the  structural  gene(s).  This 
specification  will  eliminate  the  possibility 
that  the  structural  gene  might  be  regenerated 
through  recombinational  events 

By  a  vote  of  five  in  favor,  none  opposed, 
and  no  abstentions,  the  working  group 
approved  the  motion  to  offer  this 
recommendation  to  RAC. 

In  regard  to  the  fourth  item  in  the 
April  4, 1984.  proposal: 

It  was  the  consensus  of  the  group  that 
these  experiments  would  not  fall  under 
Appendix  F  of  the  Guidelines,  and  no  action 
need  be  taken. 

In  regard  to  the  fifth  item  in  the  April 
4.  1984,  letter  from  Drs.  O'Brien  and 
Holmes: 

It  was  the  consensus  of  the  group  that 
because  no  working  group  could  predict  all 
potential  scenarios  each  specific 
nontoxinogenic  allele  should  be  considered 
individually  on  a  case-by-case  basis.  A 
system  is  in  place  within  the  NIH  to  perform 
this  type  of  evaluation. 

I-A-4.  Excerpts  of  Draft  Minutes  of  the 
June  1. 1984,  RAC  Discussion  of  the 
Proposal 

At  its  June  1. 1984,  meeting,  the  RAC 
discussed  the  requests  in  the  April  4. 
1984,  letter  from  Drs.  O'Brien  and 
Holmes  and  the  recommendations  made 
by  the  RAC  Working  Group  on  Toxins 
at  its  May  11,  1984,  meeting.  The 
following  draft  minutes  from  the  June  1, 
1984,  RAC  meeting  summarize  the  * 

pertinent  points  raised  during  the 
discussion: 

Dr.  Cottesman  introduced  the  proposal 
(tabs  1153.  1165.  1162.  1156/11.  1168.  1170)  of 
Drs.  Alison  O'Brien  and  Randall  Holmes  of 
the  Uniformed  Services  University  of  the 
Health  Sciences  (USUHS)  to  clone  at  P3 
containment  the  Shiga-like  toxin  gene  of  E. 
coli  in  E.  coll  K-12  host-vector  systems. 
Shiga-like  toxin  has  activity  similar  to  the 
activity  o[  Shigella  dysenteriae  toxin 

Dr.  Gottesman  said  that  at  the  February  6, 
1984.  RAC  meeting,  she  had  voted  against  the 
motion  to  lower  containment  from  P4  to  P2 
because  she  felt  certain  questions  had  not 
been  fully  addressed  Her  preception  of  the 
sentiment  of  the  committee  at  that  meeting, 
however,  was  that  RAC  overwhelmingly 
favored  the  motion  in  spite  of  the  split  vote. 
She  felt  the  split  vote  partially  reflected  a 
disagreement  over  whether  the  motion  should 
provide  an  exclusive  approval  for  Dr. 
O  Brien's  group. 

Dr.  Gottesman  said  subsequent  to  the 
Februa.'-y  6  RAC  meeting.  Dr.  O'Brien  had 
submitted  a  revised  proposal  on  April  4  and 
that  NIH  had  convened  the  RAC  Working 
Group  on  Toxins  on  May  11.  1984,  to  review 
the  new  proposal  in  the  light  of  available 
scientific  data  on  Shiga  toxin  Dr  Gottesman 
said  a  great  deal  of  discussion  occurred  at  the 
working  group  meeting.  This  discussion 
clarified  the  scientific  issues  and  resulted  in 
working  group  recommendations  to  RAC  on 
Dr  O'Bnen's  April  4,  1984.  proposal. 


Dr.  Gottesman  said  these  recommendations 
were  unanimously  approved  by  the  working 
group  and  represent  a  consensus  between 
individuals  holding  very  different  points  of 
view.  She  strongly  urged  the  RAC  to  accept 
the  working  group  recommendations 

Dr.  Gottesman  said  the  first  request  of  Dr. 
O'Bnen's  April  4  proposal  was  to  lower 
containment  conditions  for  cloning  the  intact 
structural  genefs]  for  Shiga-like  toxin  of  £. 
coli  into  E.  coli  K-12  from  P4  -♦-  EKl  to  P3  -k 
EKI.  Dr.  Gottesman  said  this  proposal  was 
accepted  by  the  Working  Group  on  Toxins  on 
the  basis  of  two  sets  of  data; 

a.  The  data  generated  through  experiments 
with  140  human  volunteers  fed  Shiga  toxin- 
producing  Shigella  lacking  invasive 
charactenstics.  No  disease  symptoms  were 
observed  m  139  individuals;  in  one 
individual,  the  strain  reverted  to  an  invasive 
form  and  the  volunteer  developed  shigellosis 
Since  E.  coli  K-12  neither  adheres  nor  is 
invasive,  no  disease  should  be  caused  by  E. 
coli  K-12  containing  the  Shiga  toxin  gene. 

b.  The  evidence  generated  by  Branham, 
Dack,  and  Riggs  which  shows  that  large 
amounts  of  Shiga  toxm  instilled  directly  into 
monkey  intestinal  pouches  has  no  effect. 

Dr.  Gottesman  said  that  in  the  worst  case 
scenario,  in  which  all  the  E.  coli  in  the  human 
intestine  (estimated  to  be  10*)  were 
expressing  the  Shiga  toxin  gene  on  a  high 
expression,  high  copy  number  plasmid.  one 
milligram  of  toxin  might  be  produced  in  the 
human  gut.  This  amount  is  roughly  equivalent 
to  approximately  14.000  lethal  does  for 
humans  if  the, toxin  were  to  be  administered 
parenterally.  However.  Branham.  Dack.  and 
Riggs  had  administered  20.000  lethal  doses 
enterally  to  monkey  intestinal  pouches  with 
no  observed  effect. 

In  regard  to  the  second  item  of  Dr. 
O'Bnen's  April  4  letter  requesting  lowering  of 
certain  characterized  clones  to  PI  -t-EKl 
conditions.  Dr.  Gottesman  said  the  working 
group  recommends  modifications  in  the 
request.  The  working  group  recommends  that 
host-vector  systems  expressing  the  Shiga 
toxin  gene  may  be  removed  from  P3  to  P2 
containment  conditions  under  the  following 
conditions: 

a.  That  the  amount  of  toxin  produced  by 
the  modified  host-vector  systems  be  no 
greater  than  that  produced  by  the  positive 
control  strain  933  E.  coli  0157H7.  grown  and 
measured  under  optimal  conditions:  and 

b.  The  cloning  vehicle  is  to  be  an  EKl 
vector  preferably  belonging  to  the  class  of 
poorly  mobilizable  plasmids  such  pBR322. 
pBR32B,  and  pBR325. 

Dr  Landy  asked  if  the  working  group 
recommendation  specified  that  both  the  host- 
vector  system  and  strain  933  E.  coli  0157H7 
were  to  be  grown  under  optimal  conditions. 
Dr.  Gottesman  replied  that  both  strains 
should  be  grown  under  optimal  toxin 
producing  conditions. 

Dr.  Gottesman  said  the  working  group 
recommended  approval  of  the  third  item  of 
the  Apiri  4  request  with  the  clarification  that 
the  modified  organism  will  not  contain 
overlapping  fragments  which  together  would 
encompass  the  structural  gene(s).  This 
specification  will  eliminate  the  possibility 
that  the  structural  gene  might  be  regenerated 
through  recombinational  events. 


In  regard  to  the  fourth  item  in  the  April  4. 
1984.  proposal  Dr.  Gottesman  said  it  was  the 
consensus  of  the  working  group  that  these 
ex|>eriment«  would  not  fall  under  Appendix  F 
of  the  Guidelines,  and  no  action  need  be 
taken  by  the  RAC. 

In  regard  to  the  fifth  item  in  the  April  4. 
1984.  letter  from  Drs.  G'Bnen  and  Holmes.  Dr. 
Gottesman  said  it  was  the  consensus  of  the 
group  that  no  working  group  could  predict  all 
potential  scenarios:  thus,  each  specific 
nontoxinogenic  allele  should  be  considered 
individually  on  a  case-by-case  basis.  A 
system  is  in  place  within  the  NIH  to  perform 
this  type  of  evaluation,  so  no  specific  action 
need  be  taken  by  the  RAC. 

Dr  King  Holmes  said  the  proposed 
research  is  extremely  important  and  should 
be  pursued.  He  had,  however,  several 
concerns  which  he  fell  should  be  addressed: 
(1)  He  noted  that  only  four  individual  animals 
of  one  primate  species  had  been  tested  by 
Branham,  Dack.  and  Riggs.  He  asked  whether 
primate  species  might  differ  in  their  response 
to  the  toxin.  (2)  He  also  questioned  the 
calculations  developied  by  the  working  group 
in  a  worst  case  scenario;  he  wondered 
whether  this  scenario  would  correspond  to 
the  in  vivo  situation.  (3)  He  noted  that  data 
presented  at  an  earlier  RAC  meeting  by  Dr. 
O'Brien  suggested  a  toxin  dose-effect:  i.e.,  E. 
coli  isolates  from  patients  who  have 
hemorrhagic  colitis  produced  more  toxin  in 
vitro  than  did  E.  coli  isolates  from  patients 
who  did  not  have  hemorrhagic  colitis.  (4)  He 
questioned  what  would  be  the  effect  of 
feeding  "non-healthy"  individuals  E  coli  K- 
12  producing  Shiga  toxin. 

Dr  Holmes  felt  the  apparent  lack  of 
toxicity  for  intestinal  epithelial  cells  is  not 
entirely  reassuring  in  terms  of  toxicities  for 
other  epithelial  cell  types  such  as  HeLa  cells. 
He  pointed  out  that  the  toxin  is  presumed  to 
be  toxic  for  endothelial  vascular  cells.  He 
asked  what  would  be  the  effect  on  humans  if 
toxm  producing  £.  coli  is  inhaled?  What  if 
toxin  producing  E.  coli  colonizes  the  skin  or 
urogenital  tract? 

Dr.  Holmes  questioned  the  effect  the  toxin 
might  have  on  corneal  or  conjunctival  cells  in 
neonates  bom  vaginally  of  women  vaginally 
colonized  by  E.  coli  producing  Shiga  toxin. 
What  might  be  the  effect  on  the  endocervix 
or  endometrium  of  women  vaginally 
colonized  by  E.  coli  producing  the  toxin? 
What  would  be  the  effect  on  the  male  whose 
prostate  might  be  colonized? 

Dr  Holmes  questioned  the  language  of  the 
third  recommendation  which  specifies  that 
the  modified  host-sector  system  will  not 
contain  overlapping  fragments  which  together 
would  encompass  the  structural  gene(8);  he 
noted  that  E.  coli  K-12  host-vector  systems 
may  contain  a  chromosomal  gene  encoding 
Shiga  toxin. 

Dr.  Holmes  said  he  was  not  persuaded  that 
the  proposed  experiments  require  an  Arms 
Control  Impact  Statement  (ACIS)  as  argued 
by  Mr.  Rifkin  in  his  May  15, 1984.  letter.  Dr. 
O'Brien's  proposed  experiments  are  NIP 
funded  and  will  be  performed  by  civilian 
investigators  associated  with  the  USUHS 
medical  school.  He  said  he  was  not 
persuaded  that  the  affiliation  of  the 
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investigatora  with  USUHs  constitutes  a 
reason  per  «e  fer  requiring  an  ACIS. 

Dr  Holmes  suggested  the  issue  as  he  saw  it 
is  not  whether  an  ACIS  is  necessary  for  this 
particular  experiment  but  whether  any  AQS 
might  be  needed  for  toxin  related 
recombinant  DNA  experiments  in  general. 

Dr.  Levine  pointed  out  that  when  the 
Working  Group  on  Toxins  was  constituted  in 
the  spring  of  1981  to  evaluate  the  cloning  of 
toxin  genes,  it  was  clear  that  experiments 
involving  the  cloning  of  the  gene  encoding 
botuiinum  toxin  pesented  a  real  concern. 
Botulinum  toxin  is  an  exoxinosis:  i.e.,  the 
pure  toxin  if  imbibed  or  ingested  orally 
causes  ilbess.  Tetanus  toxin  also  presents  a 
real  concern.  Shiga  toxin,  on  the  other  hand, 
is  a  very  potent  toxin  when  administered 
parenterally;  however,  there  is  no  evidence 
epidemiologically  or  pathophysiologically 
that  Shiga  toxin  is  an  exotoxinosis.  In  1981  in 
discussing  the  appropriate  category  for 
experiments  involving  cloning  of  the  Shiga 
toxin  gene,  the  Working  Group  on  Toxins 
was  divided.  Some  individuals  said  these 
experiments  should  be  in  the  same  category 
as  experiments  involving  the  gene  for  tetanus 
toxin;  this  position  was  based  on 
consideration  of  Shiga  toxins 
pharmacological  potency.  Others  felt  Shiga 
toxin  should  be  in  a  separate  category  on  the 
basis  of  epidemiological  evidence.  As  the 
hour  was  late,  Shiga  toxin  was  assigned  to 
the  same  category  as  botuhnum  and  tetanus 
toxin  pending  further  information.  Dr  Levine 
said  most  of  the  Working  Group  on  Toxin 
members  who  participated  in  the  May  11. 
1984.  meeting  were  members  of  the  working 
group  which  in  the  spnng  of  1981  drew  up 
Appendix  F  to  the  Guidelines.  These 
individuals,  thus,  had  the  opportunity  at  the 
May  11. 1984,  meeting  to  review  additional 
data  concerning  Shiga  toxin  and  to  offer 
recommendations.  Dr.  Levine,  pointed  out 
that  Swiss  and  West  German  committees  of 
experts  have  suggested  experiments 
involving  cloning  of  the  Shiga  toxin  gene  be 
permitted  at  no  higher  than  P2  +  EKl 
containment.  He  said  the  recommendations 
of  the  RAG  Working  Group  on  Toxins  in 
contrast  represent  a  verv  conservative 
attitude  towards  the  cloning  of  the  Shiga 
toxin  gene.  He  urged  the  RAC  to  accept  the 
working  group  recommendations. 

In  response  to  Dr.  King  Holmes'  stated 
concerns.  Dr.  Levine  said  the  Working  Group 
on  Toxins,  in  devising  its  guidelines  for 
Appendix  F.  had  considered  toxicity  to 
primates  to  be  of  paramount  importance  and 
more  relevant  than  data  generated  with  40 
guinea  pigs  or  40  mice.  He  emphasized  that 
the  primate  data  of  Braham.  Deck,  and  Riggs 
show  that  20.000  monkey  parenteral  lethal 
doses  will  not  cause  adverse  effect  when 
administered  by  means  of  an  intestinal 
pouch. 

Dr.  Levine  said  he  did  not  believe  E.  coli 
would  present  a  problem  by  colonizing  the 
skin  or  peritoneal  areas:  if  E.  coli  is  going  to 
present  a  problem,  it  will  present  a  problem 
in  the  gut  as  the  numers  of  E.  coli  in  the  gut 
are  orders  of  magnitude  greater  than  in  other 
areas  (A  the  t>ody. 

Dr.  Levine  said  that  £:  coJi  strains  which 
cause  hemorrhagic  colitis,  such  as  933  £".  coJi 
0157H7.  are  smooth  E.  coli  strains  capable  of 


colonizing  the  human  gut.  These  strains  also 
have  other  virulence  factors.  Nevertheless, 
these  strains  are  not  widespread  pathogens. 
He  argued  that  if  strains  such  as  0157H7 
which  possess  so  many  virulence 
characteristics  are  not  widespread 
pathogens,  it  is  inconceivable  that  a  rough  £ 
coll  strain,  such  as  E.  coli  K-12  which  does 
not  colonize  or  possess  virulence  factors, 
would  become  a  widespread  pathogen. 
Dr.  Levine  said  the  infinitesimal  risks 
perceived  to  be  associated  with  cloning  the 
Shiga  toxin  gene  In  E.  coli  K-12  must  be 
weighed  against  the  actual  benefits.  He  said 
research  with  the  Shiga  toxin  gene  is  very 
important  to  the  development  of  a  cholera 
vaccine.  He  explained  that  hve  attenuated 
cholera  vaccines  which  lack  cholera  toxin  are 
a  major  step  forvrord  in  controlling  cholera 
by  immunoprophylaxis.  These  vaccines, 
however,  still  cause  a  mild  diarrhea  in 
perhaps  a  third  of  the  recipients.  Thus,  this 
vaccine  is  not  sufficiently  attenuated  for 
public  health  use.  Dr.  Levine  said  the  mild 
diarrhea  may  be  explained  in  two  ways;  (1) 
The  diarrhea  is  a  response  to  the  intestine  to 
colonization  by  the  live  bacteria]  strain,  or  (2) 
other  diarrhea-causing  toxins  may  be 
produced  by  the  live  attenuated  strain.  Dr. 
O'Brien  and  her  coworkers  have  shown  that 
some  cholera  vaccine  strains  do  produce 
Shiga  toxin.  Shiga  toxin  thus  may  play  a  role 
in  causing  the  mild  diarrhea  associated  with 
the  live  attenaufed  cholera  vaccine  strains. 
This  possibility  must  be  tested  by  cloning  the 
Shiga  toxin  gene  and  deleting  it  from  the 
vaccine  strains.  Delaying  this  research  will 
adversely  affect  public  health. 

Dr.  Holmes  asked  Dr.  Levine  to  explain 
why  if  non-invasive  V.  choleme  vaccine 
strains  may  cause  Shiga  toxin  induced 
diarrhea,  would  there  not  be  similar  concerns 
about  an  E.  coli  strain  producing  Shiga  toxin? 
Dr.  Levine  replied  that  to  be  a  concern  the 
bacterium  must  possess  accessory  virulence 
properties.  1  hese  virulence  properties  need 
not  include  invasiveness;  the  organisms  must, 
however,  possess  characteristics  that 
maintain  the  bacteria  m  a  special  proximity 
to  the  intestinal  cells.  Dr.  Levine  said  the  V. 
cholerae  vaccine  strains  colonize  the  small 
bowel  in  contrast  to  E.  coli  K-12  strains 
which  will  not  colonize  the  small  bowel. 
Dr.  Clowes  said  at  the  February  6  RAC 
meeting  he  had  supported  the  motion  to 
lower  containment  requirements  to  P2 
because:  (1)  E.  cob  and  Shigella  exchange 
genetic  information  in  nature,  and  (2)  other 
virulence  factors  in  addition  to  toxin 
production  are  necessary  for  pathogenicity. 
He  said  he  had  abstained  during  the  vote, 
however,  because  he  felt  the  Itnguage  of  the 
motion  was  vague.  Dr.  Clowes  said  he 
supported  the  current  recommendations  of 
ihe  Working  Group  on  Toxins.  However,  as 
E.  coll  K-12  probably  possesses  a 
chromosomal  Shiga  toxin  gene,  he  would  like 
to  suggest  that  the  working  group 
recommendation  on  item  three  of  Dr. 
O'Brien's  April  4  request  be  modified  to 
require  P2  containment  conditions. 

Dr.  Fedoroff  felt  P2  containment  was  not 
necessary.  She  pointed  out  that  two 
recombinational  events  would  have  to  occur 
to  generate  a  plaamid  vector  carrying  the  full 
structural  gene  for  Shiga  toxin:  one 


recombinational  event  to  integrate  the 
plasmid  into  the  chromosome,  and  a  second 
to  return  the  plasmid  to  the 
extrachromosomal  state. 

Dr.  McKinney  said  Dr.  Clowes'  suggestion 
satisfied  Dr.  Holmes'  concern  regarding 
inhalation  exposure  to  Shiga  toxin-producing 
E.  coli.  since  P2  reduces  the  probability  of 
exposure  by  aerosol.  He  supported  Dr. 
Clowes'  suggestion. 

Dr.  Gottesman  said  she  wished  to  respond 
to  certain  of  Dr.  Holmes'  concerns.  She 
reminded  the  committee  the  proposed 
research  with  the  Shiga  toxin  structural  gene 
is  to  be  performed  under  P3  containment  with 
E.  coll  K-12  host  vector  systems.  P3 
containment  conditions  severely  limit  the 
possibility  of  the  organism  escaping.  In 
addition,  the  host  in  this  case  would  be  E. 
coll  K-12  which  is  a  debilitated  strain.  In 
addition.  Dr.  Gottesman  argued  that  Shiga 
toxin  exists  in  E.  coli  strains  in  nature:  thus, 
the  only  way  in  which  a  novel  organism 
might  be  produced  by  recombinant  DNA 
techniques  is  if  the  plasmid  construct 
produces  higher  levels  of  toxin  than  strains  in 
nature.  Dr.  Gottesman  felt  these 
considerations  and  the  primate  data 
indicating  that  Shiga  toxin  is  not  toxic  when 
delivered  in  the  gut,  address  most  of  the 
concerns. 

Dr.  Gottesman  moved  that  RAC 
recommend  experiments  involving  the 
cloning  in  E.  coli  K-12  of  the  intact  structural 
gene(s)  of  ShigaUke  toxin  of  E.  coli  be 
permitted  at  P3  -»■  EKl  containment.  This  is 
the  first  request  in  Dr.  O'Brien's  April  4 
proposal.  Dr.  Federoff  seconded  the  motion. 
Dr.  King  Holmes  noted  that  he  would  support 
the  motion  as  he  felt  the  benefits  greatly 
outweigh  the  risks.  By  a  vote  of  twenty-one  in 
favor,  none  opposed,  and  one  abstention,  the 
RAC  recommended  the  motion. 

Dr.  Gottesman  then  moved  RAC  approve 
the  working  group  recommendation  that  K 
coli  host-vector  systems  expressing  the  Shiga 
toxin  gene  may  be  removed  from  P3  to  P2 
containment  under  the  following  conditions: 

a.  That  the  amount  of  toxin  produced  by 
the  modified  host-vector  systems  be  no 
greater  than  that  produced  by  the  positive 
control  strain,  933  E.  coli  0157H7,  grown  and 
measured  under  optimal  conditions;  and 

b.  The  cloning  vehicle  is  to  be  an  EKl 
vector,  preferably  belonging  to  the  class  of 
poorly  mobilized  plasmids.  such  as  pBR322, 
pBR328,  and  pBR32S. 

Dr  Fedoroff  seconded  the  motioa 
Mr.  Jeremy  Rifltin  was  recognized  and  said 
he  felt  that  a  critical  turning  point  has  been 
reached  with  this  technology.  He  thought  this 
turning  point  similar  to  the  running  point  in 
the  nuclear  technology  discussions  where  it 
became  very  obvious  there  was  a 
convertibility  between  the  peaceful  use  of 
nuclear  technology  and  its  possible  military 
applications.  Mr.  Rifkin  felt  this  convertibility 
was  especially  obvious  in  relation  to  the  use 
of  plutonium  in  the  nuclear  energy  industry 
and  its  use  in  mihtary  weapons, 

Mr.  Rifkin  said  that  in  the  last  few  months 
several  disturbing  events  occurred:  (1)  The 
Wall  Street  Journal  published  a  seven  part 
series  on  possible  military  applications  of 
genetic  engineering  in  the  Soviet  Union;  (2) 
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the  American  Associations  for  the 
Advancement  of  Science  (AAAS)  held  a 
panel  on  biological  warfare  at  their  annual 
meeting  at  which  a  spokesperson  from  the 
Defense  Information  Agency  pointed  out  the 
convertibility  between  peaceful  uses  of  this 
technology  and  military  applications:  and  (3) 
Environmental  Action  and  the  Foundation  on 
Economic  Trends  joined  m  releasing  to  the 
public  a  mathematical  model  from  the  leading 
Soviet  mathematical  modeler  of 
epidemiological  studies.  This  scientist  is 
concerned  that  the  mathematical  model  he 
developed  for  tracing  and  tracking  viruses 
could  be  used  for  military  purposes. 

Mr,  Rifkin  said  he  was  curious  about  the 
interest  in  Shiga  toxin  because  it  was  his 
understanding  that  this  particular  form  of 
dysentery  is  not  found  in  any  significant  way 
in  the  United  States  but  is  pandemic  to  the 
five  countries  of  Central  America.  He  said: 
it  doesn't  take  much  intelligence  to 
understand  that  it  would  be  very  helpful  to 
have  such  a  vaccine,  if  for  no  other  reason,  to 
inoculate  U.S.  ground  troops." 

He  added  that: 

"U.S.  ground  troops  having  that  kind  of 
vaccine  would  be  able  to  be  in  a  position  to 
be  deployed  in  those  five  Central  American 
countries  with  the  protection  of  that  vaccine." 

Mr.  Rifkin  suggested  that  RAC: 

".  .  .  postpone  consideration  of  this 
experiment  and  similar  experiments  by  DOD 
or  DOD-related  institutions  until  such  time  as 
another  agency,  the  Arms  Control  and 
Disarmament  Agency,  complies  with  the 
ACIS  requirements." 

Mr.  Rifkin  called  the  attention  of  the 
committee  to  the  letter  from  Or  Jay  Sanford. 
President  of  the  Uniformed  Services 
University  of  the  Health  Sciences,  which 
states  that  the  Department  of  Defense  (DOD) 
does  not  believe  these  experiments  will  have 
a  significant  impact  on  arms  control  and 
disarmament.  Mr.  Rifkin  said  that  the  Arms 
Control  and  Disarmament  .Agency  is  the 
agency  which  has  to  deal  with  it.  not  the 
DOD. 

Mr.  Rifkin  suggested  that  RAC  discuss 
setting  up  a  RAC  subgroup  to: 

".  .  .  take  a  look  at  this  whole  area  of 
convertibility  of  toxins  from  peaceful  uses  to 
military  uses  and  to  initiate  a  very  exhaustive 
study,  complete  with  recommendations  and 
findings,  to  bring  back  to  this  committee  for 
discussion  at  a  future  date." 

Mr.  Rifkin  also  suggested  that  the 
subgroup: 

".  .  .  look  at  all  of  the  ways  that  we  might 
deal  with  controls,  regulations,  protocols,  and 
procedures  dealing  with  this  whole  question 
of  toxins  used  for  domestic  purposes  versus 
military." 

Dr.  Levine  said  he  wished  to  offer  a  few 
clarifications.  He  explained  that: 

"Shiga  toxin  was  originally  isolated  from  a 
serotype  of  Shigella  called  Shigella 
dysenlenae-l,  or  Shiga.  That  particular 
organism  caused  pandemic  dysentery  in 
Central  America  from  1968-1970  There  no 
longer  is  a  pandemic  in  Central  .America 
There  hasn't  been  for  many  years  In  fact,  its 
an  uncommon  endemic  organism  in  Central 
America.  Shigella  Dysentenae-1  amongst  all 
Shigella,  amongst  all  bacteria,  is  one  of  only 
a  handful  of  organisms  that  are  capable  of 


exhibiting  pandemic  spread,  and  that  occurs 
every  couple  of  generations  interspersed 
widely  throughout  the  world.  One  does  not 
really  know  why  it  turns  up.  There  was  a 
similar  large  epidemic  in  Bangladesh  in  the 
19708,  for  example:  there  was  one  15  years 
eariier  in  East  Africa.  There  is  no  Shiga 
dysentery  pandemic  in  Central  America 
now.  .  .  . 

The  genes,  however,  that  Shigella 
d\sentenae-l  have,  we  now  recognize  are  in 
all  Shigella,  or  apparently  all  Shigella. 
because  all  Shigella  serotypes  that  have  been 
looked  at  are  now  found  to  produce  this 
toxin.  And  what's  much  more  important.  E. 
co// can  produce  lots  of  Shiga  toxin    .  .  . 

The  last  point  I  would  make.  Mr  Chairman 
is  that  it  bothers  me.  as  a  health  worker  and 
health  professional  interested  in  geographic 
medicine  and  tropical  pediasrics.  to  have 
such  great  emphasis  pu!  on  one  aspect  of 
warfare  when  there's  another  war  out  there 
and  it's  a  war  that  I'm  involved  in  fighting  in 
a  different  way  and  that  is  a  war  against 
disease,  and  that's  also  a  real  war.  and  that's 
taking  place  now.  that's  not  hypothetical 
Shiga  dysentery  does  cause  disease,  cholera 
causes  disease.  There  are  many,  many — there 
are  millions  of  children — that  die  of  these 
diseases  throughout  the  world.  That's  war. 
and  we  need  every  armament  we  have 
against  that  war.  Without  question,  nefarious 
individuals  in  many  countries  can  take  not 
only  guns  and  arms  and  such  explosive 
armaments,  but  nefarious  individuals  can  use 
biological  means  and  chemical  means  and 
apply  them  in  warfare  without  question  But 
they  don't  need  to  clone  Shiga  toxin  to  do 
this.  My  lord,  there  are  so  many  nasty  agents 
that  exist  for  the  potential  for  warfare  that 
we  know  about.  But  there's  another  war  out 
there  and  I  think  it's  our  primary 
responsibility  to  come  up  with  the  best 
armaments  to  fight  that  other  war. 

Mr.  Rifkin  said  he  totally  agreed  that: 
.  we  have  a  responsibility  to  de.velop 
vaccines  that  are  going  to  be  helpful  in 
dealing  with  some  of  these  dreaded  diseases. 
All  I'm  suggesting  at  this  point  is  that  we're  at 
a  stage  where  there  is  a  convertibility  with 
toxins  for  military  purposes,  and  just  as  we're 
interested  in  solving  the  problem  of  diseases, 
shouldn't  we  be  interested  in  setting  down 
some  guidelines,  and  protocols,  and 
procedures  for  the  potential  convertibility  of 
this  technology  .  .  .  ." 

Mr.  Rifkin  asked  if  there  was: 

".  .  .  any  room  for  discussion  at  this 
committee  of  the  NIH  for  taking  a  look  at 
how  toxin-related  experiments  might  be 
somehow  used  for  military  purposes?  If  not,  I 
won't  bring  it  up  again  if  you  think  that  there 
is  no  room  for  this  committee,  or  the  .MH,  to 
look  into  this  matter  in  any  way.  shape,  or 
form  about  the  convertibility.  1  will  not  bring 
it  up  again  if  you  so  decide  that  that's  your— 
the  NIH's — position." 

Dr.  McKinney  said  he: 

would  make  the  observation,  Mr. 
Chairman,  that  if  indeed  our  concern  would 
be  predicated  on  convertibility  of  any 
technology  to  ultimate  use  in  warfare  that  we 
should  have  started  with  the  invention  of  the 
wheel  and  that  we  would,  in  fact,  cease  to  do 
any  and  all  research  in  the  world,  in  fact, 
cease  to  do  any  and  all  research  in  the  world 


because  of  the  potential  for  converting  any 
new  technology  to  ultimate  warfare  use," 

Dr.  McKinney  said  he  wished  to  comment 
on  the  materials  which  accompanied  Mr. 
Rifki  s  letter  of  May  15. 1984.  He  said  he  had 
found  a  number  of  gross  technical  errors  in 
this  material.  He  cited  Mr,  Rifkin  s  statement 
that  RAC  is  authorizing  experiments.  Dr. 
McKinney  said  RAC  does  not  authorize' 
experiments,  rather  it  is  an  advisory  body  to 
the  NIH.  It  is  the  prerogative  of  the  .N'lH  to 
accept  or  reject  RAC's  recommendations,  Dr 
McKinney  felt  the  inappropriate  use  of  the 
word  authorize'  conveys  to  the  public  a  false 
impression  of  RAC's  function. 

Dr,  McKinney  said  he  could  not  accept  Mr 
Rifking's  position  that  RAC  is  a  pariicipant  in 
the  potential  convertibility  of  a  technology  to 
military  applications.  He  said  such  a 
potential  exists  with  any  technology.  The 
primary  role  of  RAC.  however,  is  to  serve  the 
public  interest.  In  this  service,  concrete 
measures  to  control  disease  have  precedence 
over  hypothetical  considerations  which  might 
be  raised  over  what  somebody  might  do 
someday. 

Dr.  Landy  said  he  was  personally  offended 
by  .Mr.  Rifkin's  implication  that  American 
researchers  would  not  feel  compelled  to 
research  diseases  that  are  not  endemic  to  the 
United  States. 

Dr  Miller  of  the  FDA  underscored  the 
public  health  importance  of  the  research 
proposed  by  Dr.  O'Brien.  He  urged  RAC  to 
recommend  conditions  which  would  permit 
this  research  to  proceed.  Dr.  Miller  fell  the: 

".  .  .  issue  of  convertibility  to  biological 
warfare  is  really  ,  .  .  not  an  issue  at  all.  but 
rather  .a  manifestation  of  what  the  British 
journal  \ature  in  the  May  24th  issue  alluded 
to  in  describing  Mr.  Rifkin  as  someone  whose 
nuisance  to  substance  ratio  is  high.' 

Dr  Rapp  said  a  toxin  is  one  type  of 
virulence  factor.  If  instead  of  using  the  word 
"toxin."  the  words  "virulence  factors  "  were 
used,  many  experiments  with  important 
health  problem  applications  would  be  part  of 
the  convertibility  discussion. 

Dr  Rapp  strongly  supported  Dr.  Landy's 
comments.  He  offered  as  an  example  the 
research  being  conducted  in  the  U.S.  on 
malaria.  He  did  not  think  the  U.S.  was  going 
to  invade  West  Africa  because  U.S. 
researchers  are  studying  malaria.  Malaria  is 
an  important  international  health  problems 
and  most  U.S.  researchers  consider 
themselves  international  scientists 
attempting  to  solve  world  health  problems. 
Dr  Walter's  agreed. 

Dr  McGarrity  pointed  to  Appendix  F  as 
evidence  that  RAC  and  the  Working  Group 
on  Toxins  have  delit>erated  long  and  hard  in 
considering  recombinant  DNA  experiments 
involving  toxin  genes. 

Dr  Goftesman  said  the  concern  that  this 
research  might  be  converted  to  uses  scientists 
would  not  approve  is  one  reason  scientists 
began  the  process  of  evaluating  applications 
of  the  recombinant  DNA  technique.  This 
concern  was  discussed  at  Asilomar.  The  RAC 
meets  in  open  session  to  keep  the  public 
aware  of  the  issues 

Dr.  Gottesman  said  she  was  bothered  a 
great  deal  by  Mr  Rifkin's  implication  that 
these  experiments  are  more  likely  to  be 
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miMMd  bccauM  tiw  investigatan  are 
•ssociatad  with  USUHS.  The  said  this  is 
"gwill  by  asaociatioo."  She  raiacted  this 
implicaiian  and  urged  RAC  to  approve  the 
working  group  recoaunendationa  concerning 
Dr.  O'Brien's  April  4,  proposal. 
Mr.  Rifkin  said: 

it's  rather  disingenuous  for  the 

committee  to  suggest  that  I'm  only  interested 
in  diseases  that  affect  the  United  SUtes  of 
America  and,  therefore,  don't  care  about 
diseases  that  affect  the  world.  I  think  if 
anybody  is  familiar  with  my  writings  of 
books  over  the  years  you  know  that's  just  not 
true." 
Mr.  Rifkin  said: 

the  real  question  here  that  I  think 

that  we  have  to  deal  with  is  a  question  that's 
been  raised  not  )ust  by  me;  it's  been  raised  in 
several  forums.  If  you  get  a  chance  to  read, 
for  example,  the  Bulletin  of  Atomic  Scientists, 
which  is  rather  a  distinguished  journal  of 
science,  you'll  find  there  was  a  long  article  in 
the  November  issue  by  Dr.  Sinsheimer  of  the 
University  of  California  and  another  historian 
where  they  raised  some  problems  about 
convertibility  and  raise  some  very  specific 
s\]ggestions  about  what  might  be  done  by 
various  Government  agencies  to  try  and 
address  this  issue,  yet  it  still  has  not  been 
addressed  in  this  committee  as  of  today." 
Mr.  Rifkin  added  that. 
"In  terms  of  a  nuisance  factor  *  '  '.We 
are  all  American  taxpayers.  We  are  citizens. 
We  come  in  front  of  this  committee  both  as 
professionals  and  lay  people  to  lay  out  our 
concerns.  I  have  legitimate  concerns.  You 
might  totally  disagree  with  them.  You  might 
have  a  totally  different  perspective.  But  we 
owe  it  to  each  other  to  discuss  these  and  in 
each  case  when  you  have  decided  and  voted 
I  have  not  said  another  thing  on  thai 
particular  area.  But  I  will  continue  to  be  here 
if  1  think  that  the  perspectives  that  I  want 
covered  are  not  covered  by  this  committee, 
including  this  one,  and  I  hope  at  some  point 
you  discuss  the  convertibility  of  this 
technology  for  military  purposes." 

It  has  previously  been  moved  and 
seconded  that  the  RAC  approve  the 
recommendation  of  the  Working  Group  on 
Toxins  that  E.  coli  host-vector  systems 
expressing  the  Shiga  toxin  gene  may  be 
removed  from  P3  to  P2  containment  under  the 
following  conditions: 

a.  That  the  amount  of  toxin  produced  by 
the  modified  host-vector  system  be  no  greater 
than  that  produced  by  the  positive  control 
strains  933  E.  coli  (n57H7  grown  and 
measured  under  optimal  conditions:  and 

b.  The  cloning  vehicle  is  to  be  an  EKl 
vector,  preferably  belonging  to  the  class  of 
poorly  raobilizable  plasmids  such  as  pBR322, 
pBR328.  and  pBR325. 

By  a  vote  of  twenty-one  in  favor,  one 
opposed,  and  one  abstention,  the  RAC 
accepted  the  motion. 

Dr.  Gottesman  then  moved  acceptance  of 
the  third  item  of  the  April  4  request  i.e.,  to 
remove  nontoxinogenic  fragments  of  the 
structural  gene(s)  from  P3  to  lower  physical 
containment  at  EKl  biological  containment 
with  the  stipulation  that  the  modified 
organism  will  not  contain  overlapping 
fragments  which  together  would  encompass 
the  structural  gene(s).  In  response  to 


concerns  expressed  earlier  in  the  meeting.  Dr. 
Gottesman  moved  that  physical  contianment 
be  set  at  P2,  higher  than  the  requested  PI 
physical  containment  level.  Or.  Pedoroff 
seconded  the  motion.  By  a  vote  of  twenty-one 
in  favor,  none  opposed,  and  one  abstention, 
the  RAC  accepted  the  motion. 

Dr.  Gottesman  felt  a  motion  concerning 
items  four  and  five  was  not  required,  but 
moved  that  RAC  indicate  that  items  four  and 
five  of  Dr.  O'Brien's  April  4  request  do  not 
require  RAC  action.  Dr.  Holmes  seconded  the 
motion.  By  a  vote  of  twenty-one  in  favor, 
none  opposed,  and  one  abstention,  the  RAC 
approved  the  motion. 

I-A-5,  Decision 

I  have  reviewed  the  extensive 
deliberations  of  the  RAC  Working 
Group  on  Toxins  and  of  the  full  RAC 
concerning  the  April  4. 1984,  requests  of 
Drs.  Alison  O'Brien  and  Randall 
Holmes.  I  believe  the  containment 
conditions  recommended  by  the  RAC  at 
its  June  1, 1984,  meeting  are  adequate  to 
contain  safely  the  experiment.  I  accept 
the  RAC  recommendations  and  the 
language  of  Appendix  F-IV-H  will  be 
modified  to  indicate  this. 

I-B.  Proposed  Amendment  of 
Procedures  for  Scale-Up  of  Organisms 
Listed  in  Appendix  C 

In  May  1983,  Dr.  Irving  S.  Johnson  of 
Eli  Lilly  and  Company  proposed  that 
procedures  be  modified  for  experiments 
involving  more  than  10  liters  of  culture 
of  "exempt "  organisms  listed  in 
Appendix  C  of  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules.  In  September  1983,  Dr.  Max 
Marsh  of  Lilly  Research  Laboratories 
offered  an  alternate  modification  of 
Appendix  C  and  requested  it  be  referred 
to  the  RAC  Large-Scale  Review  Working 
Group.  The  proposals  were  reviewed  by 
the  RAC  at  its  September  19, 1983, 
meeting  and  referred  to  the  Large-Scale 
Review  Working  Group.  The  RAC 
Large-Scale  Review  Working  Group  met 
on  February  7, 1984.  After  evaluating 
data  and  discussing  the  issues  (the 
Minutes  of  the  meeting  are  available 
from  ORDA),  the  Large-Scale  Review 
Working  Group  proposed  the  following 
modifications  to  the  Guidelines: 

1.  In  Appendix  K-II-D  of  Appendix  K- 
n.  Pl-LS  Level,  the  work  "minimize" 
would  be  substituted  for  the  word 
"prevent."  Appendix  K-II-D  would  read 
as  follows: 

Appendix  K-II-D.  Exhaust  gases  removed 
from  a  closed  system  or  other  primary 
containment  shall  be  treated  by  filters  which 
have  efficiencies  equivalent  to  HEPA  fillers 
or  by  other  equivalent  procedures  (e.g., 
incineration)  to  minimize  the  release  of 
viable  organisms  containing  recombinant 
DNA  molecules  to  the  environment. 

2.  The  second  paragraph  of  Appendix 
C-U,  Experiments  Involving  E.  coli  K-12 


Host-Vector  Systems;  Appendix  C-III, 
Experiments  Involving  Saccfiaromyces 
cerevisiae  Host-  Vector  Systems;  and 
Appendix  C-IV,  Experiments  Involving 
Bacillus  subtiJis  Host-Vector  Systems; 
would  be  modified  to  read  as  follows: 

For  these  exempt  laboratory  experiments, 
Pi  physical  containment  conditions  are 
recommended. 

3.  A  paragraph  would  be  added 
following  the  second  paragraph  of 
Appendix  C-II.  Appendix  C-III.  and 
Appendix  C-IV.  The  paragraph  would 
read  as  follows: 

For  large-scale  fermentation  experiments 
F*1-LS  physical  containment  conditions  are 
recommended.  However,  following  review  by 
the  IBC  of  appropriate  data  for  a  particular 
host-vector  system,  some  latitude  in  the 
application  of  Pl-LS  requirements  as  outlined 
in  Appendix  K-II-A  through  K-ll-F  is 
permitted. 

4.  A  reference  to  Appendix  C  would 
be  added  to  the  fourth  sentence  of 
Appendix  K-I.  Selection  of  Physical 
Containment  Levels.  The  sentence 
would  read  as  follows: 

The  Pl-LS  level  of  physical  containment  is 
required  for  large-scale  research  or 
production  of  viable  organisms  containing 
recombinant  DNA  molecules  which  require 
Pi  containment  at  the  laboratory  scale  (see 
Appendix  C), 

As  a  possible  substitute.  NIH  staff 
proposed  the  following  alternate 
modification  of  Appendix  K-1.  Selection 
of  Physical  Containment  Levels.  The 
following  sentence  would  be  added 
following  the  fourth  sentence  of 
Appendix  K-1,  Selection  of  Physical 
Containment  Levels: 

(The  Pl-LS  level  of  physical  containment  is 
recommended  for  large-scale  research  or 
production  of  viable  organisms  for  which  Pi 
is  recommended  at  the  laboratory  scale  such 
as  those  described  in  Appendix  C). 

An  announcement  of  these 
recommendations  of  the  Large-Scale 
Review  Working  Group  and  the 
substitute  proposed  by  NIH  staff 
appeared  in  the  April  24, 1984.  Federal 
Register  (49  FR  17672).  During  the  thirty 
day  comment  period  three  comments 
were  received.  These  comments  were 
from  Mr.  C.  Searle  Wadley  and  Dr.  John 
H.  Keene  of  Abbott  Laboratories,  Dr. 
Judith  A.  Haulala  of  Genex  Corporation, 
and  Dr.  J.  Allan  Waitz  of  Schering 
Corporation. 

Mr.  C.  Searle  Wadley  and  Dr.  John  H, 
Keene  of  Abbott  Laboratories.  North 
Chicago,  Illinois  wrote: 

The  risk  assessments  have  been  done  with 
the  exempt  organisms  for  which  the  proposed 
amendments  apply.  There  is  no  evidence  we 
are  aware  of  to  indicate  that  there  is  any 
increased  risk  to  personnel  or  public  health 
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by  experimentation  with  these  organisms  at 
low  volumes  and  no  reason  that  the 
production  of  large  volumes  will  lea,d  to  any 
greater  risk  to  personnel  or  the  envnonment. 

We  believe  that  the  proposed 
amendments  are  well  conceived  and 
recommend  their  acceptance  by  NIH  for 
incorporation  mto  the  guidelines  We  suggest, 
however,  that  the  placement  of  the  paragraph 
under  modification  «3  .  .     be  reconsidered 
Adding  the  proposed  paragraph  after  the 
second  paragraph  would,  in  effect  place  this 
paragraph  dealing  with  large  scale 
fermentation  experiments  under  the 
exemption  experiments.  Smce  large  scale 
experiments  are  not  exempted  but  rather  are 
listed  as  exceptions  to  the  exemptions,  we 
recommend  the  proposed  paragraph  be 
added  to  the  third  paragraph  under  the 
"Exceptions"  section  of  Appendix  C-II, 
Appendix  C-III.  and  Appendix  C-IV. 

Dr.  Judith  A.  Hautala  of  Genex 
Corporation,  Gaithersburg,  Maryland 
wrote:  • 

The  proposed  modification  of  Appendix  K- 
II-D  to  require  that  exhaust  gases  be  treated 
so  as  to  "minimize"  rather  than  "prevent"  the 
release  of  viable  organisms  is  necessary  in 
order  to  make  the  requirement  realistic.  Even 
HEPA  filters,  which  are  specifically 
recommended  in  Appendix  K-II-D.  are  rated 
as  removing  only  99.97%  of  the  particles 
larger  than  0.2  microns  Thus,  the  term 
"prevent  '  is  too  restrictive  to  be 
operationally  useful.  .  .  .  Part  3  of  the 
proposed  amendment,  which  explicitly  grants 
to  the  Institutional  Biosafety  Committee  (IBC) 
the  right  to  exercise  some  latitude  in  the 
application  of  Pl-LS  containment 
requirements  to  organisms  covered  by 
Appendix  C.  is  appropriate  for  several 
reasons.  These  organisms  are  exempt  from 
the  NIH  Guidelines  at  the  laboratory  level 
because  they  have  been  shown  to  present  no 
significant  risk  to  health  or  the  environment. 
Therefore,  it  would  seem  reasonable  to  allow 
the  IBC  to  relax  certain  aspects  of  the  Pl-LS 
requirements  after  careful  review  of  the  host- 
vector  system,  the  large-scale  process 
description,  the  equipment  to  be  utilized,  and 
the  emergency  spill  procedures.  For  example, 
in  order  to  accommodate  process  and 
equipment  realities,  it  may  in  some  instances 
be  appropriate  for  the  IBC  to  allow  certain 
large-scale  transfer  or  processing  operations 
involving  viable  organisms  to  be  carried  out 
without  absolute  containment.  Providing  that 
worker  exposure  and  environmental  losses 
are  minimized,  this  type  of  latitude  should 
present  no  significant  risk 

Dr.  J.  Allan  Waitz  of  Schering 
Corporation,  Bioomfield.  N'ew  Jersey. 
viTote: 

HEPA  filters  arc  only  99  97%  efficient  for 
particles  of  0.3  u  diameter,  so  to  say  that 
HEPA  filtration  prevents'  release  of 
recombinant  organisms  is  incorrect.  Use  of 
the  word  minimize'  would  more  accurately 
reflect  the  removal  properties  of  a  HEPA 
filter.  If  this  is  the  intent  of  the  proposed 
change,  we  support  it.  .  .  . 

The  Pl-LS  recommendations  should  be  the 
minimum  requirements  for  handling  volumes 
of  recombinant  organisms.  While  we  agree 


that  the  IBCs  should  have  the  fiexibility 
necessary  to  carry  out  their  responsibilities. 
we  are  opposed  to  the  IBC  having  so  much 
flexibility  that  the  Guidelines  could  be 
Ignored  completely  Accordingly,  we  urge  the 
RAC  to  reject  this  proposed  change  This 
includes  rejection  of  the  change  proposed  in 
Item  1-2,  since  the  current  wording  in 
Appendix  C-Il,  C-III.  and  C-IV  is  adequate 

The  RAC  discussed  this  proposal  at 
the  June  1. 1984,  meeting.  Drs. 
McKinney,  McGarrity,  and  Wensink 
spoke  in  favor  of  the  proposal. 
Alternative  wording  to  that  which 
appeared  in  the  April  24  Federal 
Register  was  considered  but  rejected.  By 
a  vole  of  twenty  in  favor,  none  opposed, 
and  no  abstentions,  the  RAC  adopted 
the  recommendation  of  the  Large-Scale 
Review  Working  Group  to  substitute  the 
word  "minimize  '  for  the  word  "prevent" 
in  the  Appendix  K-II-D. 

By  a  vote  of  twenty-one  in  favor,  none 
opposed,  and  no  absentions,  the  RAC 
adopted  the  recommendation  of  the 
Large-Scale  Review  Working  Group  that 
the  second  paragraph  of  .Appendices  C- 
II,  C-III,  and  C-IV  be  modified  to  read: 

For  these  exempt  laboratory  experiments 
Pi  physical  containment  conditions  are 
recommended. 

In  the  same  motion,  RAC  adopted  the 
recommendation  of  the  Large-Scale 
Review  Working  Group  that  a  paragraph 
be  added  following  the  second 
paragraph  of  Appendix  C-II,  Appendix 
C-III,  and  Appendix  C-IV.  The 
paragraph  would  read  as  follows: 

For  large-scale  fermentation  experiments 
Pl-LS  physical  containment  conditions  are 
recommended  However,  following  review  by 
the  IBC  of  appropriate  data  for  a  particular 
host-vector  system,  some  latitude  in  the 
application  of  Pl-LS  requirements  as  outlined 
in  Appendix  K-II-A  through  K-Il-F  is 
permitted. 

By  a  vote  of  twenty  in  favor,  none 
opposed,  and  no  abstentions,  the  RAC 
recommended  the  NIH  staff  proposal  to 
add  the  following  language  to  Appendix 
K-I: 

[The  Pl-LS  level  of  physical  containment  is 
recommended  for  large-scale  research  or 
production  of  viable  organisms  for  which  Pi 
IS  recommended  at  the  laboratory  scale  such 
as  those  described  in  Appendix  C.) 

I  accept  these  recommendations  and 
Appendix  C-II,  Experiments  Involving 
E.  coli  K-12  Host-  Vector  Systems. 
Appendix  C-III,  Experiments  Involving 
Saccharomyces  cerevisiae  Host-Vector 
Systems.  Appendix  C-IV,  Experiments 
Involving  Bacillus  subtilis  Host-Vector 
Systems,  Appendix  K-I.  Selection  of 
Physical  Contamment  Levels,  and 
Appendix  K-II-D  of  Appendix  K-II.  Pl- 
LS  Level,  will  be  modified  as 
recommended. 


II,  Summary  of  Actions 

II-A.  Proposal  to  Clone  Shiga-Like 
Toxin  Gene  From  E.  coli 

Appendix  F-IV-H  of  the  Guidelines  is 
modified  to  read  as  follows: 

Appendix  F-IV-H.  The  intact  structural 
gene(s)  of  the  Shiga-like  toxin  from  E  coli 
may  be  cloned  in  E.  coli  K-12  under  P3 -t- EKl 
containment  conditions. 

E  coll  host-vector  systems  expressing  the 
Shiga-like  toxin  gene  may  be  moved  from  P3 
to  P2  containment  conditions  provided  that 
(Ij  the  amount  of  toxin  produced  by  the 
modified  host-vector  systems  is  no  greater 
than  that  produced  by  the  positive  control 
strain  933  E.  coli  0157H7,  grown  and 
measured  under  optimal  conditions:  and  (2) 
the  cloning  vehicle  is  to  be  an  EKl  vector 
preferably  belonging  to  the  class  of  poorly 
mobilizable  plasmids  such  as  pBR322, 
pBR328.  and  pBR325. 

"Nontoxinogenic  fragments  of  the  Shiga- 
like  toxin  structural  gene(s)  may  be  moved 
from  P3  ^  EKl  to  P2  -t-  EKl  containment 
conditions  or  such  nontoxic  fragments  may 
be  directly  cloned  in  E.  coli  K-12  under  P2  -t- 
EKl  conditions  provided  that  the  E.  coli  host- 
vector  systems  containing  the  fragments  do 
not  contain  overlapping  fragments  which 
together  would  encompass  the  Shiga-like 
toxin  structural  gene(s). 

II-B.  Proposed  Amendment  of 
Procedures  for  Scale- Up  of  Organisms 
Listed  in  Appendix  C 

1.  In  Appendix  K-Il-D  of  Appendix  K- 
II,  Pl-LS  Level,  the  word  "minimize"  is 
substituted  for  the  word  "prevent." 
Appendix  K-Il-D  reads  as  follows; 

Appendix  K-II-D,  Elxhaust  gases  removed 
from  a  closed  system  or  other  primary 
containment  shall  be  treated  by  filters  which 
have  efficiencies  equivalent  to  HEPA  filters 
or  by  other  equivalent  procedures  (e.g.. 
incineration)  to  minimize  the  release  of 
viable  organisms  containing  recombinant 
DNA  molecules  to  the  environment 

2.  The  second  paragraph  of  Appendix 
C-II,  Experiments  Involving  E.  coli  K-12 
Host-  Vector  Systems:  Appendix  C-III. 
Experiments  Involving  Saccharomyces 
cerevisiae  Host-Vector  Systems:  and 
Appendix  C-IV.  Experiments  Involving 
Bacillus  subtilis  Host-Vector  System  is 
modified  to  read  as  follows: 

For  these  exempt  laboratory  experiments. 
Pi  physical  contamment  conditions  are 
recommended. 

3.  A  paragraph  is  added  following  the 
second  paragraph  of  Appendix  C-II. 
Appendix  C-III,  and  Appendix  C-IV. 
That  paragraph  reads  as  follows: 

For  large-scale  fermentation  experiments 
Pl-LS  physical  containment  conditions  are 
recommended.  However,  following  review  by 
the  IBC  of  appropriate  data  for  a  particular 
host-vector  system,  some  latitude  in  the 
application  of  Pl-LS  requirements  as  outlined 
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in  Appendix  K-II-A  through  K-U-F  is 
permitted. 

4.  A  reference  to  Appendix  C  is  added 
after  the  fourth  sentence  of  Appendix  K- 
I.  Selection  of  Physical  Containment 
Levels.  The  new  sentence  reads  as 

follows: 

(The  P1-L5  ieve)  of  physical  containment  is 
recommended  for  large-scale  research  or 
production  of  viable  organisms  for  which  Pi 
IS  recommended  at  the  laboratory  scale  such 
as  those  described  in  Appendix  C.) 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 


Announcements'   |45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  .NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  (he  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  .MH 
program  but  also  essentially  every  federal 
research  program  in  which  D\.\  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs  Such  a  iist  would  liicely  require 
several  additional  pages.  In  addition,  .N!H 
couid  not  be  certain  that  every  federal 
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program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations. 
both  national  and  international,  have  elected 
to  follow  the  MH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
!-tt>Hdprs  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
DcmestK:  .Assistance  are  affected. 

Dated:  September  3  1984 
lames  B.  Wyngaarden,  M.D., 
D:rpr'i^r  .\ct!onal  Institutes  of  Health. 

FR  ii'<c-  M- 23914  Filed  9-12-84;  8  45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 


Budget  Deferral 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974, 1  herewith  report 
one  revised  deferral  of  budget  authority 
which  now  totals  $331,964,058.  The 
deferral  affects  the  Department  of 
Energy. 

The  details  of  the  deferral  are 
contained  in  the  attached  report. 
Ronald  Reagan. 
The  White  House. 
September  6.  1984. 

BIUJNQ  CODE  ]11(M)1-M 
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CONTENfS    l)h     SPECIAL    MESSAGE 
(in    t  hou  -^  111  1  b    of    dollars) 


Deferral    # 


D84-8A 


1  t  em 


Department     ut     Lriei.j/ 
Energy    PrograTiS 
Uranium    supply     i :  i  ■  1    enrichment    activities 

Tota-,  defer!  3  ;- 


Budget 
Author  1 1^ 


331.964 


331  ,964 


*♦*****«***•*****«****«  *  «  • 


*»*•***•*********■**«****♦♦****♦* 


SUMMARY  Of  SPECIAL  MESSAGES 

Fi)K  FY  1984 

(in  t  hou  s  ari'l  s  of  dollars) 


Rescissions 


Thirteenth  special  message: 

New  items 

Revisions  to  previous  specidl  laesbages 

Effects  of  thirteenth  special  message 

Amounts  from  previous  specidl  'ht'^^ages  that 

are  changed  by  this  message  'hjnges  noted 

above) 

Subtotal,  rescissions  dri.i  :!.-rciidls 

Amounts  from  previous  spctidl  nies sages  that 
are  not  changed  by  this  mici.'.  age 

Total  amount  proposed  to  ddte  in  all 
special  messages 


636  ,411 
636.411 


Deferrals 


201.964 
70"r7964 


130.000 


331  ,964 
7,304,509 
1  .636,473 


DB4-8A 


Supple-nectary  Oepc^t 
Report  Pur>j4nt  to  Section  1014(c)  of  Public  Law  93-344 


TMs  report  updates  Deferral  Nu.  084-8  transmuted  to  Congress  on  October  J, 


tna   D 
resu  ! 

I  n  c  1  J 
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rediiC 
reco» 
Apr  1  1 
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cost 
in  19 
4c  :om 


'  s  i 
epar 
t  1  nq 
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ed  T 
er  i  e 
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in  Increase  of  $201  .  964 ,058  to  a  previous  deferral  of  J130,0C 
tuent  of  Energy's  Uranium  supply  jnd  enrlcument  activities 

'n  a  total  of  i3Jl,964,058  deferred.  The  additional  deferr 
Jc^6,000,000  for  TVA  poxer  rate  reductions;  S41,900  OCO  In 
tingeicy;  J3a.000.000  In  reduced  contract  costs,  $87,000  000 
VA  po«er  purchases.  $15,000,000  from  construction,  and  $64,0 
s  of  prior  year  obligations  for  the  months  of  February,  Marc 
4.   The  reduction  to  construction  is  being  made  to  alio*  tim 

•  here  efficiency  savings  can  be  Jiade  and  .ill  actually  resu 
ctions.   The  other  deferred  amounts  are  the  result  of  encess 

None  of  these  deferrals  »in  have  an  impact  on  program 
hmer'.s  for  1984. 
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While  these  funds  are  not  needed  In  1984,  they  are  reouired,  in  part  in  1985 
to  fund  the  Uranium  enrichment  program  as  .ell  as  other  DOE  appropriations  as 
reflected  in  the  1985  Appropriations  Bill. 


Deferral  »o:   Co4-e< 


DEFERRAL  OF  BUDGET  AUTHORITY 

Report  Pu'Suart  tc  Section  ;C13  of  >•.   9i-3«a 


jepartment  of  Eneigy 
BureiuT 


Energy  Programs 

KppFoprTitTh  n't  T  t  Te  and  syiFoTT" 

Uranium  Supply  and  tniichment 
Activities 
89X0226 


»e»  budget  authority S 2 . ; 35 , 0 00 . OC 

"  ■-       J  8  :_5 j^__ 

Other  BuJgeTary  resources     a C  .  1 3 C  ,  0 9 


Total  budgetary  resources 

Aaount  to  be  (Te f e r'r e d ; 
Part  of  year 

Entire  year 


331. 964. Oi: 


OMB  identification  code:         " 

89-0?26-0-i-?': 

Grant  program^  '      '   ~ 

C]    'es    [Tj   No 

Typ«  of  account  or  fund:         ~ 


Q/l  Multiple-year 


Texp) ration  date) 


Legal  autTority  (1n  addition  to  sec. 
1013): 

I  X  I   Ant  idef iclency  Act 

I   1   Other 


Type  of  budget  authority:   ~" 

.  '"  1   'ppr^pration 

I   I   Contract  authority 

I   I   Other 


jy^tlf  |c«tton:   "The  Oepartmert  s  tcta^  .?  =  4  e  e.t-'c  piM  is  e>fe  ;e:  ;. 
$124  miTTTonlower  than  original,  tjudaetea  ana  current  estimates  c'  .a--- 
equipment  requirements  for  the  gaseous  diffusion  comp^e.  ina'cate  ti«t  St 
million  of  1984  appropriations  for  capital  equ'pmert  «re  no  lon^e'  needea 
The  funds  will  be  plaiej  in  a  contingency  'u^a    t;  te  used  m  i^s;    ->-f 
contingency  fund  is  neiessary  because  uncer  t  a  i  n  t  •  es  m  the  mariet^  ace  tra, 
lead  to  higher- than -es  I  iina  tea  costs  ana  capital  reou'rements  in  1985    An" 
additional  $201  .964 ,05t)  's  bemy  Deferred  as  a  result  of  Tv»  power  rate 
reductions  ($26  .OOO.UOu  ,  ,  unused  power  contingency  i $4  1  ,  900  ,  Ono  ) .  reduced 
contract  costs  { $3?  ,  001) .  OoO  )  ,  reduced  TVA  po.er  purchases  ia-    000  000) 
construction  ( i  1 5 , 000 . OOu  )  and  recoveries  of  prior  year  obligations 
' $64 , 058 ) . 

Estimated  Program  tTt»tt    None. 

Outlay  Effect:   'Itcc-e  deferrals  will  reduce  outlays  Oy  a  total  of  $332 

«i  1 1  ion  in  \^ii  ': 
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certification  process;  Canadian  railway  workers; 

withdrawn 

NOTICES 

Federal-State  unemployment  compensatmn 

programs: 
36174  Unemployment  insurance  program  letters 

Employment  Standards  AdmMstrstton 

NOTICES 
36226     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  f  AR,  CA, 
IL.  MO,  NV,  NM,  NY.  PA,  TN.  TX.  and  WI) 

Energy  Department 

See  also  Economic  Regulatory  Admintstrafion; 

Energy  Information  Administration;  Energy 

Research  Office;  Federal  Energy  Regulatory 

Commission;  Southwestern  Power  Administration. 

NOTICES 

International  atomic  energy  agreements;  civil  uses; 

subsequent  arrangements: 
36136,        European  Atomic  Energy  Community  (3 
36137         documents) 
36137         European  Atomic  Energy  Community  and  Brazil 

36137  European  Atomic  Energy  Community  et  al 

36138  Switzerland 
Meetings: 

36138         National  Petroleum  Council 

Energy  Information  Administration 

NOTICES 

36138     Agency  information  collection  activities  under 
OMB  review 


I 


IV 


Federal  Register  /  Vol.  49.  No.  180  /  Friday.  September  14.  /  Contents 


36096 


36151 
36153 


36151 


36154 


36086 


36186 


36107 
36104 
36105 

36105 

36113 
36113 

36112 
36155 


36155 
36159 
36160 


Energy  Research  Office 

N0T1CCS 

Meetings: 
36139     ■   Energy  Research  Advisory  Board 


Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

North  Carolina 
NOTICES 
Environmental  statements;  availability,  etc.: 

Agency  statements;  weekly  receipts 
Pesticide  programs: 

Confidential  information  and  data  transfer  to 

contractors  (2  documents) 
Toxic  and  hazardous  substances  control; 

Premanufacture  notices  receipts 
Water  pollution;  discharge  of  pollutants  (NPDE^); 

Nebraska 


Equal  Employment  Opportunity  Commission 

RULES 

Employment  discrimination;  charges;  designation  of 
State  and  local  fair  employment  practice  agencies 
(706  agencies): 
Missouri 

Federal  Aviation  Administration 

NOTICES 

Grants;  availability,  etc.: 
Airport  improvement  program:  grant  assurance 
and  agreement;  correction 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Amateur  service;  transmitting  power,  definition 

and  measurement 

Maritime  services;  radar  stations  on  ships 

between  500  and  1,600  gross  tons 

Maritime  services;  reporting  and  recordkeepmg 

requirements,  and  technical  specification  for 

survival  craft  radios;  clarification 

Private  land  mobile  services;  Los  Angeles 

Urbanized  Area;  effective  radiated  power 
PROPOSED  RULES 
Radio  services,  special: 

Amateur  service;  antennas;  request  for  Federal 

preemption  of  local  zoning 

Private  land  mobile  services;  narrowband 

technologies  for  base  and  mobile 

communications;  extension  of  time 
Television  broadcasting: 

Aural  baseband  of  television  transmitters; 

subcarrier  frequencies  use  (sterephonic  sound 

etc.);  extension  of  time 
NOTICES  1 

Common  carrier  services:  I 

Radiodetermination  satellite  service  applications; 

Geostar  Corp. 
Hearings,  etc.: 

Central  Bucks  Broadcasting  Co.  et  al. 

D.R.O..  Inc.,  et  al. 

WABB.  Inc.,  et  al. 


36163 
36163 

36162 


36140 
36140 
36141 
36141 
36141 
36142 
36143 
36143 
36143 
36144 
36144 
36144 
36145 
36145 
36145 
36146 


36067 


36103 
36296 
36303 


36163, 
36164 
36190 


36164 
36164 
36165 


36272 


36290 


36086 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Nevada 

New  Mexico 
Meetings: 

National  Fire  Academy  Board  of  Visitors 
Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Arizona  Public  Service  Co. 
Carolina  Power  &  Light  Co. 
Columbia  Gas  Transmission  Corp. 
Commonwealth  Edison  Co. 
Consolidated  Edison  Co.  of  New  York,  Inc. 
Florida  Exploration  Co.  et  al. 
Florida  Power  Corp. 
Gulf  States  Utilities  Co. 
Natural  Gas  Pipeline  Co.  of  America 
Niagara  Mohawk  Power  Corp. 
Otter  Tail  Power  Co. 
Panhandle  Eastern  Pipe  Line  Co. 
Puget  Sound  Power  &  Light  Co. " 
Southwestern  Electric  Power  Co. 
Transcontinental  Gas  Pipe  Line  Corp. 
Williston  Basin  Interstate  Pipeline  Co.  et  al. 

Federal  Grain  Inspection  Service 

RULES 

Administration: 
Definitions 

Federal  Maritime  Commission 

RULES 

Agreements  by  ocean  common  carriers,  etc; 
interim: 

Reporting  and  recordkeeping  requirements; 

suspension 

Freight  forwarders,  independent  ocean;  licensing 
Shipping  Act  of  1984;  implementation: 

Marine  terminal  operations  and  passenger 

vessels 
NOTICES 
Agreements  filed,  etc.  (2  documents) 

Meetings;  Sunshine  Act 
Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
First  Bancorp,  Inc. 
Hamptons  Bancshares  Inc.  et  al. 
Norstar  Bancorp  Inc. 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours; 

establishment  etc. 
PROPOSED  RULES 
Migratory  bird  hunting: 

Lead  poisoning  in  bald  eagles;  alternate 

conservation  measures 

Food  and  Drug  Administration 

RULES 

Food  additives; 
Polymers;  ethylene-l,4-cyclohexylene 
dimethylene  terephthalate  copolymer 
formulations;  correction 
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36326 


36111 


36166 
36169 


Medical  devices: 

Reporting  and  recordkeeping  requirements 
PROPOSED  RULES 

Food  for  human  consumption: 

Fruit  or  vegetable  juice  beverages,  diluted: 

labeling;  extension  of  time 
NOTICES 
Human  drugs: 

Anticholinergic/sedative  combination  products: 

hearing  denied,  etc. 

Cough,  cold,  or  allergy  prescription  drugs: 

actifed-C  expectorant:  approval  withdrawn 


Forest  Service 

PROPOSED  RULES 
36112     Land  disposal;  sale  of  lands  for  agricultural  use; 

CFR  part  removal 

NOTICES 
36118     Daniel  Boone  National  Forest,  Kentucky: 

jurisdiction'change  with  Army  Department 


36114 


General  Services  Administration 

PROPOSED  RULES 

Acquisition  regulations  (GSAR): 
Contract  Appeals  Board  procedure  rules;  ADP 
procurement  protests 


Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Public  Health 
Service. 
RULES 
36109     Acquisition  regulations 
NOTICES 

36165     Agency  information  collection  activities  under 
OMB  review 


36097 


36115 


Health  Care  Financing  Administration 

RULES 

Medicare: 

Overpayments  and  underpayments  to  providers 
and  suppliers;  interest  charges 

Historic  Preservation,  Advisory  Council 

NOTICES 

Programmatic  memorandums  of  agreement: 
Tennessee;  coal  exploration  and  surface  coal 
mining  and  reclamation  operations 

Housing  and  Urt»an  Development  Department 

RULES 

Manufactured  home  construction  and  safety 

standards: 
Formaldehyde  emissions  from  plywood  and 
particleboard,  and  fire  safety  standards; 
correction  ' 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau. 


International  Trade  Administration 

RULES 

Export  licensing: 
36079         Iran  and  Iraq;  validated  export  license 

requirements  for  chemical  exports:  interim 


36086 


36120 
36122 


36121 


36129 


36129 


36171 
36172 


36174 
36173 


36172 
36173 

36174 


36170 


36171 


36354 


36175 


36130 
36131 


36180 


NOTICES 

Antidumping: 

Steel  wire  rope  from  Japan 
Countervailing  duties: 

Potassium  chloride  from  Israel 
Meetings: 

Computer  Systems  Technical  Advisory 

Committee;  date  change,  etc. 
Steel  trigger  price  levels: 

Stainless  steel  round  wire;  fourth  quarter 
Trade  adjustment  assistance  determination 
petitions: 

Manson  &  Barish.  Inc.,  et  al. 

interstate  Commerce  Commission 

NOTICES 

.Motor  carriers: 

Agricultural  cooperative  transportation;  filing 
notices 

Compensated  intercorporate  hauling  operations: 

intent  to  engage  in 
Rail  carriers: 

Coal  rate  guidelines,  nationwide;  postponment  of 

oral  argument 

Staggers  Rail  Act  of  1980;  effects  on  rail  industry; 

inquiry 
Railroad  operation,  acquisition,  construction,  etc.: 

Missouri  Pacific  Railroad  Co. 

.Norfolk  Southern  Corp. 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co. 

Liitx>r  Department 

See  Employment  and  Training  Administration: 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Pension  and 
Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Livestock  grazing;  preparation  schedule 

Public  lands  for  State  indemnity  selection 

applications; 
Utah 

Management  and  Budget  Office 

NOTICES 

■ 

Budget  rescissions  and  deferrals;  cumulative 
reports 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 
modifications: 
Phelps  Dodge  Corp. 

National  Bureau  of  Standards 

NOTICES 

National  Fire  Codes: 

Fire  safety  standards  revision;  inquiry 

Technical  Committee  reports;  inquiry 

^4attonal  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc. 


VI 
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Meetings:  j 

36179  Atmospheric  Sciences  Advisory  Committee 

36180  Systematic  Biology  Advisory  Panel 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

36180  Michigan  State  University 

36181  Export  and  import  license  applications  for  nuclear 
facilities  or  materials  (Mitsui  &  Co.  (USA),  Inc.) 

36180  Export  and  import  license  applications  for  nuclear 
facilities  or  materials  (Mitsubishi  International 
Corp.  et  al.);  correction 

Reports,  availability,  etc.: 

36181  Nuclear  power  plants,  safety  analysis  report! 
review 

Patent  and  Trademaric  Office 

RULES 

Patent  cases: 
36096         Patent  maintenance  fees;  correction 

Pension  and  Welfare  Benefit  Programs  Office 

MOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 
36176         Atalanta/Sosnoff  Segmentation  Fund.  LP.,  et  al. 

Postal  Rate  Commission 

MOTTCES 

Post  office  closings;  petitions  for  appeal: 

36182  Dodgeville,  MI 

PulJiic  Health  Service 

RULES 
36236     Acquisition  regulations;  final  rule  and  request   or 

comments 

NOTICES 

Meetings;  advisory  committees: 
36170         October  and  November 

Securities  and  Exctiange  Commission 

RULES 

Investment  companies: 
36080         Custody  of  assets  outside  U.S.,  e.Kemption 
NOTICES 
Hearings,  etc.: 

36182  Bank  of  New  York 

36183  Chase  Manhattan  Bank,  N.A. 
Self-regulatory  organizations;  proposed  rule 
changes: 

36185         Boston  Stock  Exchange,  Inc. 

36184,        National  Association  of  Securities  Dealers,  Inc. 

36185  (2  documents) 

36186  Pacific  Securities  Depository  Trust  Co. 

Souttiwestem  Power  Administration 

NOTICES 
36146     Integrated  system  power  rates;  extension 

Transportation  Department 

See  Federal  Aviation  Administration. 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition; 

36187  Venice:  The  American  View,  1860-1920 


Veterans  Administration 

NOTICES 

36187  Agency  information  collection  activities  under 
0MB  review 

36188  Privacy  Act;  systems  of  records 


Separate  Parts  in  This  Issue 

Part  II 

36210     Architectural  and  Transportation  Barriers 
Compliance  Board 

Part  III 
36226     Department  of  Labor,  Employment  Standards 
Administration,  Wage  and  Hour  Division 

Part  IV 
36236     Department  of  Health  and  Human  Services,  Public 

i^ealth  Service 

Part  V 

36272     Department  of  the  Interior,  Fish  and  Wildlife 

Service 

Part  VI 
36296     Federal  Maritime  Commission 

Part  VII 
36326     Department  of  Health  and  Human  Services,  Food 
and  Drug  Administration 

Part  VIII 
36354      Office  of  Management  and  Budget 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
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Proposed  Rules: 

20 36290 

r 

I. 
■3 


Fede 

Vol. 

Frids 

Tith 
Thf 


iFR  Do 

Fiifd  » 
Biiiing 


Federal  Register 

Vol,  49,  No.  180 

Friday.  September  14.  1964 


Title  3— 

The  President 


36065 


Presidential  Documents 


Presidential  Determination  No.  84-13  of  September  8,  1984 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962,  as  amended,  authorizing  the 
use  of  up  to  $5  million  of  funds  from  the  United  States 
Emergency  Refugee  and  Migration  Assistance  Fund 


-I 


IFR  DoL,  84-245  i3 
FiU'd  9-12-fl4,  3  03  pmj 
B:i]ing  rnfjp   ^'Q.S-l.il-M 


Memorandum  for  the  Secretary  of  State 

In  order  to  meet  unexpected  urgent  refugee  and  migration  needs  in  Africa  and 
to  respond  to  appeals  of  the  International  Committee  of  the  Red  Cross  and  the 
Lnited  Nations  High  Commissioner  for  Refugees.  I  hereby  determine,  pursuant 
to  Section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of  1962.  as 
amended  (the  Act),  that  it  is  important  to  the  national  interests  that  up  to  $5 
million  shall  be  made  available  from  the  United  States  Emergency  Refugee 
and  Migration  Assistance  Fund  for  contributions  to  the  International  Commit- 
tee of  the  Red  Cross  and  to  the  activities  of  the  United  Nations  High 
Commissioner  for  Refugees  for  assistance  to  persons  in  Africa. 

The  Secretary  of  State  is  requested  to  inform  the  appropriate  committees  of 
the  Congress  of  this  Determination  and  the  obligation  of  funds  under  this 

authority. 

This  Determination  shaii  be  published  in  the  Federal  Register. 


THE  WfUTE  HOUSE, 

Washington,  September  8.  7984. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documente  having 
general  applicability  and  legiri  effect,  moat 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Ragutaliona.  wfach  k 
published   under  50  titles  pursuarrt  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  isaue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Definitions 

agency:  Federal  Grain  Inspecticm 
Service.  USDA. 
action:  Final  rule. 


summary:  The  Federal  Grain  Inspection 
Service  (FGIS  or  Service)  is  finalizing, 
with  minor  adjustment,  its  proposed  rule 
on  definitions  published  in  the  Federal 
Register  on  April  16, 1964  (49  FR  14958). 
This  action  amends  the  regulation  on 
"Meaning  of  terms"  by  revising  the 
section  to  clarify  definitions,  remove 
obsolete  definitions,  add  definitions  for 
Compliance  and  Standardization,  and  to 
add  the  definitions  from  the  other 
sections  of  the  regulations,  all  of  which 
will  facilitate  the  use  of  the  regulations. 
This  action  further  deletes  de&iitions 
from  the  other  sections  of  the 
regulations  and  makes  other  changes 
necessary  because  of  the  shift  of 
definitions  from  other  sections  to  the 
Meaning  of  terms  section. 
EFFECTIVE  DATE:  October  15, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken.  Jr.,  Infonhation 
Resources  Management  Branch.  USDA. 
FGIS,  Room  0667  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington.  D.C.  20250.  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  The  action  has  been  classified 
as  nonmajor,  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 


Regulatory  Flexibility  Act  Certificatiaa 

Kenneth  A.  Gilles,  Administrator, 
FGIS,  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seg.) 
because  most  users  of  the  inspection 
and  weighing  services  and  those  entities 
that  perform  these  services  do  not  meet 
the  requirements  for  small  entities,  and 
this  action  poses  no  new  or  additional 
duties  or  obligations  to  business  entities 
involved  in  the  loading,  weighing, 
handling,  or  sampling  of  grain. 

Review  of  Regulations 

The  review  of  the  regulations' 
definitions  found  in  {{  800.0,  800.16, 
800.25.  800.56,  80a73,  800.84.  and  SOaiTl 
[7  CFR  800.0,  800.16,  800.25,  800.56, 
800.73,  800.84.  and  800.171)  included  a 
determination  of  the  continued  need  for 
and  consequences  of  each  definition.  An 
objective  was  to  assure  that  the 
language  of  the  definitions  is  clear  and 
that  the  definitions  are  consistent  with 
FGIS  policy.  FGIS  determined  that  these 
definitions,  in  general,  are  serving  their 
intended  purpose;  are  consistent  with 
FGIS  policy;  and  should  remain  in  effect 
However,  in  the  April  16. 1964,  Fedeni 
Register  (49  FR  14958),  FGIS  proposed 
certain  revisions  to  the  sections.  Based 
upon  the  conunents  received  and  all 
other  information  available,  this  final 
rule  makes  the  following  revisions: 

1.  Amend  9  800iXb).  Definitions,  by 
revising  the  section  to:  (i)  Clarify 
defmiti<Mis  for  (3)  Agency;  (7)  Approved 
weigher  (10)  Assigned  area  of 
responsibility;  (17)  Circuit:  (19) 
Container  (23)  Deceptive  loading, 
handling,  weighing,  or  samphng:  (25) 
Department  of  Agriculture:  (29)  Export 
elevator  (31)  Export  port  location;  (48) 
Official  certificate;  (52)  Official  form; 
(54)  Official  mspection;  (56)  Official 
inspection  personnel;  (59)  Official  mark; 
(60)  Official  sample:  (65)  Official  U.S. 
Standards  for  Grain;  (67)  Official 
weighing;  (68)  Qasa  X  or  Class  Y 
weighing  equipment  testing;  (79) 
Respondent  (86)  Supervision;  (90) 
Supervision  of  weighing;  and  (94) 
Warehouse  sampler  (ii)  remove 
obsolete  definitions:  (63)  Official 
stowage  examiner,  because  FGIS  does 
not  use  the  term;  (75)  Region,  because 
FGIS  no  longer  has  regions;  and  (76) 
Regional  office,  because  FGIS  no  longer 
has  regional  offices;  and  (iii)  redestgnate 


definitions.  Also  in  section  800.0(b}  FGIS 
will  (i)  add  the  definitions  for 
Compliance  and  Standardization  to 
clarify  the  parameter*  of  the  FGIS 
Compliance  and  Standardization 
programs  under  the  Act;  (ii)  consolidate 
the  definitions  in  one  location  by  adding 
the  definitions  for  Elevator  areas  and 
facilities;  Merchandiser;  Quantity; 
Regular  workdasr;  Nonregular  woricday; 
Holidajr;  Service  representative; 
Contract  service;  Door-probe  sample; 
Shallow-probe  sample;  and  Employed 
fixjm  89  800.25(a)(1),  (2),  and  (3); 
800.73(c)(1),  (2),  (3),  (4).  and  (5); 
9  800.84(f)(4)(i)  and  (ii);  and  800.171(e), 
respectively;  (iii)  revise  the  definitions 
for  Official  certificate;  Official  form;  and 
Official  mark  found  in  9  80ao(b)(49), 
(52),  and  (59).  respectively,  to  be 
identical  with  the  definitions  currently 
found  in  9  800.56(a),  (b),  and  (c), 
respectively;  (iv)  revise  the  definition  for 
Export  elevator  in  9  800.0(b)(29)  by 
integrating  the  definiUon  at  9  800.16(a]: 
and  (v)  revise  the  definition  for  Export 
port  location  in  9  800.0(b)(31)  by 
integrating  the  definition  at  9  80ai6(b). 

FGIS  is  reserving  9  80aO(bM50) 
because  a  new  de&aition  will  be 
proposed  in  a  separate  regulation 
review. 

Because  of  the  above  changes,  the 
definitions  in  section  800.0(b)  are 
redesignated  so  as  to  present  them  in 
alphabetical  order. 

2.  Remove  9  80ai6.  Determinatioos; 
export  elevator  and  export  port  location, 
because  the  definition  for  Export 
elevator  at  i  80ai6(a)  is  to  be  combined 
with  the  one  at  current  9  800.0(bK29). 
and  the  definition  iar  Export  port 
location  at  9  80ai6(b)  is  to  be  combined 
with  the  one  at  current  9  800.0(b)(31). 

3.  AmeiKl  9  800.25.  Elevator  and 
merchandising  records  required  to  be 
kept,  by  removing  paragraph  (a)  which 
is  to  be  added  to  9  80a0(b)  and 
redesignating  paragraphs  (b)  as  (a),  (c) 
as  (b),  (d)  as  (c).  (e)  as  (d),  (f)  as  (e).  and 
(g)  as  (f). 

4.  Remove  9  800.56  including  the  note. 
Official  certificates,  official  forms,  and 
official  marks,  because  the  definiticms 
comprising  this  section  are  moved  to 

9  BOOJOih). 

5.  Amend  9  800.73,  Computation  and 
payment  of  service  fees;  general  fee 
information,  by  removing  paragraph  (c) 
which  is  to  be  added  to  9  80ao(b)  and 
redesignating  paragraphs  (d)  as  (c),  (e) 
as  (d).  (f)  as  (e).  and  (g)  as  (f). 
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6.  Amend  {  800.84.  Inspection  of  grain 
in  land  carriers,  containers,  and  barges 
in  single  lots,  by  removing  paragraph 
(0(41  which  is  to  be  added  to  §  800.0(b): 
by  changing  the  words  "(f)(1)  through 
(5)''  in  paragraph  (f)(5)  to  '(0(1)  through 
(4)";  and  by  redesignating  paragraph 
(f)(5)  as  (0(4). 

7.  Amend  §  800.171.  Who  may  be 
licensed  or  authorized,  by  removing 
paragraph  (e)  which  is  to  be  added  to 
§  800.0(b). 

FGIS  received  two  comments  to  the 
proposed  rule  which  allowed  60  days  for 
public  comment.  One  commentor 
supported  the  adoption  of  the  revisions 
as  proposed.  The  other  commentor  was 
of  the  opinion  that  the  definition  for 
Elevator  areas  and  facilities  goes  past 
the  intent  of  the  Grain  Standards  Act. 
The  commentor  believes  that  FGIS 
inspection  and  weighing  activities 
should  not  include  access  to  storage 
areas,  bins,  interstices,  the  basement, 
belts,  other  conveyors  and  the  automatic 
data  processing  facilities  related  to 
inspection  and  weighting.  The 
commentor  recommended  that  the 
definition  be  amended  to  include  only 
those  areas  necessary  to  verify  the 
accuracy  of  weights  and  inspections. 
The  Service  received  similar  comments 
prior  to  promulgating  the  definition  at 
S  800.25(a)(1)  in  its  regulations  published 
in  the  March  11, 1980.  Federal  Register 
(45  FR  15802-15873).  At  that  time.  FGIS 
finalized  the  section  as  originally 
proposed,  with  minor  nonsubstantive 
adjustments.  The  basis  for  its  decision 
appearing  on  page  15804  was: 

(1)  The  Act  gives  the  Service  access  to 
elevators  and  other  grain  handling 
facilities  ir  order  to  provide  service  and 
monitor  the  services;  and 

(2)  The  Service  has  been  very  careful 
not  to  abuse  this  access  in  the  past  and 
has  inserted  wording  (§  800.26(b))  to 
reflect  the  fact  that  it  will  notify  the 
elevator  manager  or  his/her 
representative  before  entering  an 
elevator. 

The  basis  and  rationale  for  the 
promulgation  of  the  definition  of 
Elevator  areas  and  facilities  made  in 
1980  remains  applicable  today.  The 
Service  needs  access  to  the  listed  areas 
so  as  to  properly  establish  and  maintain 
a  national  grain  inspection  system  and 
to  regulate  the  weighing  of  grain.  In 
doing  so,  the  Service  will,  as  authorized 
by  the  Act,  be  able  to  adequately 
supervise  and  monitor  its  programs, 
maintain  program  integrity  and  perform 
enforcement  duties  as  necessary.  Over 
the  past  few  years,  FGIS  has  not 
encountered  any  difficulties  in  applying 
the  definition  of  Elevator  areas  and 
facilities  in  its  programs.  This  definition 
is  limited  to  only  Ihose  areas  which 


would  be  necessary  to  verify  the 
accuracy  of  weights  and  inspections  and 
as  such  comports  with  the  commentor's 
recommendation  that  the  definition  be 
so  limited.  Accordingly,  the  definition  of 
Elevator  areas  and  facilities  will  remain 
as  proposed. 

FGIS  has  reviewed  further  its 
proposal  to  remove  the  definition  for 
Approved  scale  testing  organization. 
The  scale  testing  organization  program 
is  presently  under  review.  A  decision 
has  not  been  made  as  to  whether  the 
program  should  be  fully  implemented  or 
not  retained  at  all.  At  this  time,  pending 
a  final  determination  of  this  matter,  it 
has  been  decided  that  the  definition 
should  be  retained.  Accordingly.  FGIS  is 
retaining  the  definition  without  change 
at  §  800.0(b)(6).  Because  of  this  action, 
the  definitions  in  proposed  §  800.0(b)(6) 
through  (b)(104]  are  redesignated  in  this 
final  rule  as  J  800.0(b)f7)  (b)(105).  As 
part  of  its  reorganization  to  add 
definitions  to  §  800.0  from  other  sections 
of  the  regulations.  FGIS  proposed  that 
the  definitions  relating  to  fees  which 
appear  in  section  800.73  be  included  in 
the  proposed  §  800.0  definitions.  As 
such,  the  definitions  of  Regular 
workday,  Nonregular  workday,  Service 
representative  and  Contract  service 
were  proposed  to  be  added  to  §  800.0. 
The  intent  of  this  action  was  to  move  all 
of  the  definitions  which  appear  in 
§  800.73  to  I  800.0.  Inadveriently,  the 
definition  of  Holiday  was  not  included 
in  the  proposed  §  800.0  nor  was  the 
proposed  deletion  of  the  definitions 
relating  to  fees  in  §  800.73  provided  for 
so  as  to  eliminate  duplication  as  was  the 
case  in  transfers  of  definitions  from 
other  sections  of  the  regulations. 
Further,  by  final  rule  dated  June  28, 1984, 
at  49  FR  26560,  FGIS  revised  the 
definitions  of  Regular  and  Nonregular 
workday  and  redesignated  the  definition 
section  as  §  800.73(d)  from  §  800.73(c). 
For  the  above  reasons,  this  final  rule 
will  include  these  revisions. 
Accordingly,  the  definitions  of  Regular 
and  Nonregular  workday  will  be 
changed  from  the  proposal  to  reflect  the 
revisions  made  at  49  FR  26560,  the 
definition  of  Holiday  will  be  added  as 
§  800.0(b)(43)  and  §  800.73,  Computation 
and  payment  of  service  fees;  general  fee 
information,  will  be  amended  by 
removing  paragraph  (d).  Definitions 
relating  to  fees,  and  redesignating 
paragraphs  (e),  (f)  and  (g)  as  (d),  (e)  and 
(f).  respectively.  The  final  rule  at  49  FR 
26560  also  revised  the  definition  of 
Business  day  which  appears  in  §  800.0. 
This  final  rule  will  incorporate  this 
change  and  correctly  reference  the 
section  of  the  regulations  for  Business 
day  as  §  800.0(b)(13)  and  not  (b)(12). 


Additionally,  the  footnote  which 
appeared  in  the  proposal  for  the 
definition  of  official  personnel  will  be 
correctly  cited  as  the  footnote  numbered 
2  and  not  1. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export,  and  Grain. 

PART  800— GENERAL  REGULATIONS 

Definitions 

Accordingly,  the  regulations  are 
amended  as  follows: 

1.  Section  800.0,  Meaning  of  terms,  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  800.0    Meaning  of  terms. 

***** 

(b)  Definitions.  For  the  purpose  of 
these  regulations,  unless  the  context 
requires  otherwise,  the  following  terms 
shall  have  the  meanings  given  for  them 
below.  The  terms  defined  in  the  Act 
have  been  incorporated  herein  for  easy 
reference. 

(1)  Act.  The  United  States  Grain 
Standards  Act,  as  amended  (39  Stat. 
482-485,  as  amended  7  U.S.C.  71  et  seq.). 

(2)  Administrator.  The  Administrator 
of  the  Federal  Grain  Inspection  Service 
or  his  delegates.' 

(3)  Agency.  A  delegated  State  or  an 
official  agency  designated  by  the 
Administrator,  as  appropriate. 

(4)  Appeal  inspection  service.  An 
official  review  by  a  field  office  of  the 
results  of  an  original  inspection  service 
or  a  reinspection  service. 

(5)  Applicant.  An  interested  person 
who  requests  an  official  inspection  or  a 
Class  X  of  Class  Y  weighing  service. 

(6)  Approved  scale  testing 
organization.  A  State  or  local 
governmental  agency,  or  person, 
approved  by  the  Service  to  perform 
official  equipment  testing  services  with 
respect  to  weighing  equipment. 

(7)  Approved  weigher.  A  person 
employed  by  or  at  an  approved 
weighing  facility  and  approved  by  the 
Service  to  physically  perform  Class  X  of 
Class  Y  weighing  services,  and  certify 
the  results  of  Class  Y  weighing. 

(8)  Approved  weighing  equipment. 
Any  weighing  device  or  related 
equipment  approved  by  the  Service  for 
the  performance  of  Class  X  or  Class  Y 
weighing  services. 

(9)  Approved  weighing  facility.  An 
elevator  that  is  approved  by  the  Service 
to  receive  Class  X  or  Class  Y  weighing 
services. 


'  A  definition  taken  from  the  U.S.  Grain  Standard* 
Act.  as  amended,  with  certain  modification*  which 
do  not  change  the  meanings. 
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(10)  Assigned  area  of  responsibility.  A 
geographical  area  assigned  to  an  agency 
or  to  a  field  office  for  the  performance  of 
official  inspection  or  Class  X  or  Class  Y 
weighing  services. 

(11)  Board  appeal  inspection  service. 
An  official  review  by  the  Board  of 
Appeals  and  Review  of  the  results  on  an 
appeal  inspection  service. 

(12)  Board  of  Appeals  and  Review. 
The  Board  of  Appeals  and  Review  of  the 
Service. 

(13)  Business  day.  The  established 
field  office  working  hours,  any  Monday 
through  Friday  that  is  not  a  holiday,  or 
the  working  hours  and  days  established 
by  an  agency. 

(14)  Cargo  shipment  Bulk  or  sacked 
grain  that  is  loaded  directly  aboard 
waterbome  carrier  for  shipment.  Grain 
loaded  aboard  a  land  carrier  for 
shipment  aboard  a  waterbome  carrier 
shall  not  be  considered  to  be  a  cargo 
shipment. 

(15)  Carrier.  A  truck,  trailer,  truck/ 
trailer(s)  combination,  railroad  car, 
barge,  ship,  or  other  container  used  to 
transport  bulk  or  sacked  grain. 

(16)  Chapter  Chapter  VIII  of  the  Code 
of  Federal  Regulations  (7  CFR,  Chapter 
VIII). 

(17)  Circuit  A  geographical  area 
assigned  to  a  field  office. 

(18)  Class  X  or  Class  Y  weighing 
equipment  testing.  Any  operation  or 
procedure  performed  by  official 
personnel  to  determine  the  accuracy  of 
the  equipment  used,  or  to  be  used,  in  the 
performance  of  Class  X  or  Class  Y 
weighing  services. 

(19)  Combined  lot  Grain  loaded 
aboard,  or  being  loaded  aboard,  or 
discharged  from  two  or  more  carriers  as 
one  lot. 

(20)  Compliance.  Conformance  with 
all  requirements  and  procedures 
established  by  statute,  regulation, 
instruction,  or  directive  so  that 
managerial,  administrative,  and 
technical  functions  are  accomplished 
effectively.  Compliance  functions 
include:  evaluating  alleged  violations, 
initiating  preliminary  investigations; 
initiating  implementation  of  all 
necessary  corrective  actions:  conducting 
management  and  technical  reviews: 
administering  the  designation  of 
agencies  and  the  delegation  of  State 
agencies  to  perform  official  functions: 
identifying  and,  where  appropriate, 
waiving  and  monitoring  conflicts  of 
interest:  licensing  agency  personnel; 
responding  to  audits  of  FGIS  programs; 
and  reviewing  and,  when  appropriate, 
approving  agency  fee  schedules. 

(21)  Container  A  carrier,  or  a  bin, 
other  storage  space,  bag,  box,  or  other 
receptacle  for  grain. 


(22)  Contract  grade.  The  official  grade, 
official  factors,  or  official  criteria 
specified  in  a  contract  for  sale  or 
confirmation  of  sale;  or  in  the  absence  of 
a  contract  the  official  grade,  official 
factors,  or  official  criteria  specified  by 
the  applicant  for  official  service. 

(23)  Contract  service.  An  inspection  or 
weighing  service  performed  under  a 
contract  between  an  applicant  and  the 
Service. 

(24)  Contractor  A  person  who  enters 
into  a  contract  with  the  Service  for  the 
performance  of  specified  official 
inspection  or  official  monitoring 
services. 

(25)  Date  of  official  inspection  service 
or  Class  X  or  Class  Y  weighing  services. 
The  dEy  on  which  an  official  inspection, 
or  a  Class  X  or  Class  Y  weighing  service 
is  completed.  For  certification  purposes. 
a  day  shall  be  considered  to  end  at 
midnight,  local  time. 

(26)  Deceptive  loading,  handling, 
weighing,  or  sampling.  Any  manner  of 
loading,  handling,  weighing,  or  sampling 
that  knowingly  deceives  or  attempts  to 
deceive  official  persormel.' 

(27)  Delegated  State.  A  State  agency 
delegated  authority  under  the  Act  to 
provide  official  inspection  service,  or 
Class  X  or  Class  Y  weighing  services,  or 
both,  at  one  or  more  export  port 
locations  in  the  State. 

(26)  Department  of  Agriculture  and 
Department.  The  United  States 
Department  of  Agriculture  (USDA).> 

(29)  Designated  agency.  A  State  or 
local  governmental  agency,  or  person, 
designated  under  the  Act  to  provide 
either  official  inspection  service,  or 
Class  X  or  Class  Y  weighing  services,  or 
both,  at  locations  other  than  export  port 
locations. 

(30)  Door-probe  sample.  A  sample 
taken  with  a  probe  from  a  lot  of  bulk 
grain  that  is  loaded  so  close  to  the  top  of 
the  carrier  that  it  is  possible  to  insert  the 
probe  in  the  grain  only  in  the  vicinity  of 
the  tailgate  of  the  truck  or  trailer,  the 
door  of  the  railroad  boxcar,  or  in  a 
similariy  restricted  opening  or  area  in 
the  carrier  in  which  the  grain  is  located 
or  is  loaded  in  hopper  cars  or  ba.-^es  in 
such  a  manner  that  a  representative 
sample  cannot  be  obtained. 

(31)  Elevator.  Any  warehouse, 
storage,  or  handling  facility  used 
primarily  for  receiving,  storing,  or 
shipping  grain.  In  a  facility  that  is  used 
primarily  for  receiving,  storing,  and 
shipping  grain,  all  parts  of  the  main 
facility,  as  well  as  annexes,  shall  be 
considered  to  be  part  of  the  elevator.  A 
warehouse,  storage,  and  handling 
facility  that  is  located  adjacent  to  and  is 
operated  primarily  as  an  adjunct  of  a 
grain  processing  facility  shall  not  be 
considered  to  be  an  elevator. 


(32)  Elevator  areas  and  facilities.  All 
operational  areas,  including  the 
automated  data  processing  facihties  that 
are  an  integral  part  of  the  inspection  or 
weighing  operations  of  an  elevator,  the 
loading  and  unloading  docks;  the 
headhouse  and  control  rooms;  all 
storage  areas,  including  the  bins,  the 
interstices,  the  bin  floor,  and  the 
basement;  and  all  handling  facilities, 
including  the  belts,  other  conveyors, 
distributor  scales,  spouting,  mechanical 
samplers,  and  electronic  controls. 

(33)  Employed.  An  individual  is 
employed  if  the  individual  is  actually 
employed  or  the  employment  is  being 
withheld  pending  issuance  of  a  hcense 
under  the  Act. 

(34)  Exporter  Any  person  who  ships 
or  causes  to  be  shipped  any  bulk  or 
sacked  grain  in  a  final  carrier  or 
container  in  which  the  grain  is 
transported  from  the  United  States  to 
any  place  outside  the  United  States. 

(35)  Export  elevator  Any  grain 
elevator,  warehouse,  or  other  storage  or 
handling  facility  in  the  United  States  (i) 
fi-om  which  bulk  or  sacked  export  grain 
is  loaded  (A)  aboard  a  carrier  in  which 
the  grain  is  shipped  fi-om  the  United 
States  to  any  place  outside  thereof,  or 
(B)  into  a  container  for  shipment  to  an 
export  port  location  where  the  grain  and 
the  container  will  be  loaded  aboard  a 
carrier  in  which  it  will  be  shipped  from 
the  United  States  to  any  place  outside 
thereof;  and  (ii)  which  has  been 
approved  by  the  Service  as  a  facility 
where  Class  X  or  Class  Y  weighing  of 
grain  may  be  obtained.' 

(36)  Export  grain.  Grain  for  shipment 
from  the  United  States  to  any  place 
outside  thereof.' 

(37)  Export  port  location.  A  commonly 
recognized  port  of  export  in  the  United 
States  or  Canada,  as  determined  by  the 
Administrator,  from  which  grain 
produced  in  the  United  States  is  shipped 

no  any  place  outside  the  United  States. 
Such  locations  include  any  coastal  or 
border  location  or  site  in  die  United 
States  which  contains  one  or  more 
export  elevators,  and  is  identified  by  the 
Service  as  an  export  port  location.' 

(38)  False,  incorrect,  and  misleading. 
Respectively  false,  incorrect,  and 
misleading  in  any  particular.' 

(39)  Federal  Register  An  official  U.S. 
Government  publication  issued  under 
the  Federal  Register  Act  of  July  26. 1935. 
as  amended  (44  U.S.C.  301  et  seg.]. 

(40)  Field  Office.  An  office  of  the 
Service  designated  to  perform  or 
supervise  official  inspection  services 
and  Class  X  and  Class  Y  weighing 
services. 

(41)  Grain.  Com.  wheat,  rye,  oats. 
baHey,  flaxseed,  sorghum,  soybeans, 
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tridcale,  mixed  grain,  and  any  other 
food  grains,  feed  grains,  and  oilseeds  for 
which  standards  are  established  under 
Section  4  of  the  Act.  > 

(42)  Handling.  Loading,  unloading, 
elevating,  storing,  binning,  mixing, 
blending,  drying,  aerating,  screening, 
cleaning,  washing,  treating,  or 
fumigating  grain. 

(43)  Holiday.  The  legal  public 
holidays  specified  in  paragraph  (a)  of 
Section  6103,  Title  5,  of  the  United 
States  Code  (5  U.S.C.  6103(a))  and  any 
other  day  declared  to  be  a  holiday  by 
Federal  statute  or  Executive  Order. 
Under  Section  610  and  Executive  Order 
No.  10357,  as  amended,  if  the  specified 
legal  public  holiday  falls  on  a  Saturday, 
the  preceding  Friday  shall  be  considered 
to  be  the  holiday,  or  if  the  specified  legal 
public  holiday  falls  on  a  Sunday,  the 
following  Monday  shall  be  considered  to 
be  the  holiday. 

(44)  ''IN" movement.  A  movement  of 
grain  into  an  elevator,  or  into  or  through 
a  city,  town,  port,  or  other  location 
without  a  loss  of  identity. 

(45)  Instructions.  The  Notices, 
Instructions,  Handbooks,  and  other 
directives  issued  by  the  Service. 

(46)  Interested  person.  Any  person 
having  a  contract  or  other  financial 
interest  in  grain  as  the  owner,  seller, 
purchaser,  warehouseman,  or  carrier,  or 
otherwise. ' 

(47)  Interstate  or  foreign  commerce. 
Commerce  from  any  State  to  or  through 
any  other  State,  or  to  or  through  any 
foreign  country. ' 

(48)  Licensee.  Any  person  licensed  by 
the  Service. 

(49)  Loading.  Placing  grain  in  or 
aboard  any  carrier  or  container. 

(50)  "LOCAL  "  movement  A  bin  run  or 
other  inhouse  movement,  or  grain  in 
bins,  tanks,  or  similar  containers  which 
are  not  in  transit  or  designed  to 
transport  grain. 

(51)  [Reserved.] 

(52)  Lot  A  specific  quantity  of  grain 
identified  as  such. ' 

(53)  Material  error.  An  error  in  the 
results  of  an  official  inspection  service 
that  exceeds  the  official  tolerance,  or 
any  error  in  the  results  of  a  Class  X  or 
Class  Y  weighing  service. 

(54)  Material  portion.  A  portion  of  a 
lot  which,  in  accordance  with  the 
inspection  plans  prescribed  in  the 
instnictions,  is  considered  inferior  to  the 
contract  or  declared  grade. 

(55)  Merchandiser.  Any  person,  other 
than  a  producer,  who  buys  and  sells 
grain  and  takes  title  to  the  grain.  A 
person  who  operates  as  a  broker  or 
commission  agent  and  does  not  take 
title  to  the  grain  shall  not  be  considered 
to  be  a  merchandiser. 


(56)  Monitoring.  Observing  or 
reviewing  activities  performed  under  or 
subject  to  th«  Act  for  adherence  to  the 
Act,  the  regulations,  standards,  and 
instructions  and  preparing  reports 
thereon. 

(57)  Nonregular  workday.  Any 
Sunday  or  holiday. 

(58)  Official  agency.  Any  State  or 
local  government  agency,  or  any  person, 
designated  by  the  Administrator 
pursuant  to  subsection  (f)  of  Section  7  of 
the  Act  for  the  conduct  of  official 
inspection  (other  than  appeal 
inspection),  or  subsection  (c)  of  Section 
7A  of  the  Act  for  the  conduct  of  Class  X 
or  Class  Y  weighing  (other  than  review 
of  weighing].' 

(59)  Official  certificate.  Those 
certificates  which  show  the  results  of 
official  services  performed  under  the 
Act  as  provided  in  the  instructions,  and 
any  other  official  certificates  which  may 
be  approved  by  the  Service  in 
accordance  with  the  instructions. 

(60)  Official  criteria.  A  quantified 
physical  or  chemical  property  of  grain 
that  is  approved  by  the  Service  to 
determine  the  quality  or  condition  of 
grain  or  other  facts  relating  to  grain. 

(61)  Official  factor.  A  quantified 
physical  or  chemical  property  of  grain 
as  identified  in  the  Official  U.S. 
Standards  for  Grain. 

(62)  Official  forms.  License, 
authorizations,  and  approvals;  official 
certificates:  official  pan  tickets:  official 
inspection  or  weighing  logs;  weight 
sheets:  shipping  bin  weight  loading  logs; 
official  equipment  testing  reports; 
official  certificates  of  registration;  and 
any  other  forms  which  may  be  issued  or 
approved  by  the  Service  that  show  the 
name  of  the  Service  or  an  agency  and  a 
form  number. 

(63)  Official  grade  designation.  A 
numerical  or  sample  grade  designation, 
specified  in  the  standards  relating  to 
kind,  class,  quality,  and  condition  of 
grain  provided  for  in  the  Act.' 

(64)  Official  inspection.  The 
determination  (by  original  inspection, 
and  when  requested,  reinspection  and 
appeal  inspection)  and  the  certification, 
by  official  personnel,  of  the  kind,  class, 
quality,  or  condition  of  grain,  under 
standards  provided  for  in  the  Act;  or  the 
condition  of  vessels  and  other  carriers 
or  receptacles  for  the  transportation  of 
grain  insofar  as  it  may  affect  the  quality 
of  such  grain:  or  other  facts  relating  to 
grain  under  other  criteria  approved  by 
the  .Administrator  (the  term  "officially 
inspected"  shall  be  construed 
accordingly),' 

(65)  Official  inspection  equipment 
testing.  Any  operation  or  procedure  by 
official  personnel  to  determine  the 
accuracy  of  equipment  used,  or  to  be 


used,  in  the  performance  of  official 
inspection  services. 

(66)  Official  inspection  technician. 
Any  official  personnel  who  perfonn  or 
supervise  the  performance  of  specified 
official  inspection  services  and  certify 
the  results  thereof,  other  than  certifying 
the  grade  of  the  y^in. 

(67)  Official  inspector.  Any  ofBcial 
personnel  who  perform  or  supervise  the 
performance  of  official  inspection 
services  and  certify  the  results  thereof 
Including  the  grade  of  the  grain. 

(68)  Official  marks.  The  symbols  or 
terms  "official  certificate."  "official 
grade,"  "officially  sampled,"  "officially 
inspected,"  "official  inspection,"  "U.S. 
inspected,"  "loaded  under  continuous 
official  inspection,"  "official  weighing," 
"officially  weighed,"  "official  weight," 
"official  supervision  of  weighing," 
"supervision  of  weighing,"  "officially 
supervised  weight,"  "loaded  under 
continiuous  official  weighing,"  "loaded 
under  continuous  official  inspection  and 
weighing,"  "officially  tested."  "Class  X 
weight,"  "official  Class  X  weighing," 

'Class  X  weighing,"  "official  Class  Y 
weighing,"  "Class  Y  weighing,"  and 
"Class  Y  weight." 

(69)  Official  personnel.  Persons 
licensed  or  otherwise  authorized  by  the 
Administrator  pursuant  to  Section  8  of' 
the  Act  to  perform  all  or  specified 
functions  involved  in  official  inspection. 
Class  X  or  Class  Y  weighing,  or  in  the 
supervision  of  official  inspection,  or 
Class  X  or  Class  Y  weighing.* 

(70)  Official  sample.  A  sample 
obtained  from  a  lot  of  grain  by,  and 
submitted  for  official  inspection  by. 
official  personnel  (the  term  "official 
sampling"  shall  be  construed 
accordingly).' 

(71)  Official  sampler.  Any  official 
personnel  who  perform  or  supervise  the 
performance  of  official  sampling 
ser\'ice8  and  certify  the  results  tiiereof. 

(72)  Official  stowage  examination. 

■  Any  examining  operation  or  procedure 
performed  by  official  personnel  to 
determine  the  suitability  of  a  carrier  or 
container  to  receive  or  store  grain. 

(73)  Official  tolerance.  A  statistical 
allowance  prescribed  by  the  Service,  on 
the  basis  of  expected  variation,  for  use 
in  performing  or  supervising  the 
performance  of  official  inspection 
services,  official  equipment  testing 
services,  and.  when  determined  under 
an  established  loading  plan, 
reinspection  services  and  appeal 
inspection  services. 


'  This  definition  is  the  same  as  the  definition  for 
■Ofticisl  incpection  personnel"  found  at  Section  3  of 
*he  Act  Warebouseman's  samplers  are  not 
considered  official  personnel  but  they  are  licensed 
under  aulhorily  of  Section  11  of  the  Act. 
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(74)  Official  U.S.  Standards  for  Grain. 
The  Official  U.S.  Standards  for  Grain 
established  under  the  Act  describe  the 
physical  and  biological  condition  of 
grain  at  the  time  of  inspection. 

(75)  Official  weigher.  Any  official 
personnel  who  perform  or  supervise  the 
performance  of  Class  X  or  Class  Y 
weighing  services  and  certify  the  results 
thereof,  including  the  weight  of  the 
grain. 

(76)  Official  weighing.  (Referred  to  as 
Class  X  weighing.)  The  determination 
and  certification  by  official  personnel  of 

-  the  quantity  of  a  lot  of  grain  under 
standards  provided  for  in  the  Act,  based 
on  the  actual  performance  of  weighing 
or  the  physical  supervision  thereof, 
including  the  physical  inspection  and 
testing  for  accuracy  of  the  weights  and 
scales  and  the  physical  inspection  of  the 
premises  at  which  weighing  is 
performed  and  the  monitoring  of  the 
discharge  of  grain  into  the  elevator  or 
conveyance.  (The  terms  "officially 
weigh"  and  "officially  weighed"  shall  be 
construed  accordingly.)' 

[77]  Official  weighing  technician.  Any 
personnel  who  perform  or  supervise 
specified  weighing  services  and  certify 
the  results  thereof  other  than  certifying 
the  weight  of  grain. 

(78)  Official  weight  sample.  Sacks  of 
grain  obtained  at  random  by.  or  under 
the  complete  supervision  of.  official 
personnel  from  a  lot  of  sacked  grain  for 
the  purpose  of  computing  the  weight  of 
the  grain  in  the  lot. 

(79)  Original  inspection.  An  initial 
official  inspection  of  grain. 

(80)  "Out" movement.  A  movement  of 
grain  out  of  an  elevator  or  out  of  a  city, 
town.  port,  or  other  location. 

(81)  Person.  Any  individual, 
partnership,  corporation,  association,  or 
other  business  entity.' 

(82)  Quantity.  Pounds  or  kilograms, 
tons  or  metric  tons,  or  bushels. 

(83)  Reasonably  continuous  operation. 
A  loading  or  unloading  operation  in  one 
specific  location  which  does  not  include 
inactive  intervals  in  excess  of  889 
consecutive  hours. 

(84)  Regular  workday.  Any  Monday, 
Tuesday.  Wednesday,  Thursday,  Friday, 
or  Saturday  that  is  not  a  holiday. 

(85)  Regulations.  The  regulations  in 
Parts  800,  801,  and  802  of  this  chapter. 

(86)  Reinspection  service.  An  official 
review  of  the  results  of  an  original 
inspection  service  by  the  agency  or  field 
office  that  performed  the  original 
inspection  service. 

(87)  Respondent.  The  party  proceeded 
against. 

(88)  Review  of  weighing  service.  An 
official  review  of  the  results  of  a  Class  X 
or  Class  Y  weighing  service. 


(89)  Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  his 
delegates.' 

(90)  Service.  The  Federal  Grain 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (FGIS).» 

(91)  Service  representative.  An 
authorized  salaried  employee  of  the 
Service;  or  a  person  licensed  by  the 
Administrator  under  a  contract  with  the 
Service. 

(92)  Shallow-probe  sample.  A  sample 
taken  with  a  probe  from  a  lot  of  bulk 
grain  that  is  loaded  so  close  to  the  top  of 
the  carrier  that  it  is  possible  to  insert  the 
probe  in  the  grain  at  the  prescribed 
locations,  but  only  at  an  angle  greater  or 
more  obtuse  from  the  vertical  than  the 
angle  prescribed  in  the  instructions. 

(93)  Ship.  The  verb  "ship"  with 
respect  to  grain  means  transfer  physical 
possession  of  the  grain  to  another 
person  for  the  purpose  of  transportation 
by  any  means  of  conveyance,  or 
transport  one's  own  grain  by  any  means 
of  conveyance.' 

(94)  Shiplot  grain.  Grain  loaded 
aboard,  or  being  loaded  aboard,  or 
discharged  from  an  ocean-going  vessel 
including  a  barge,  lake  vessel,  or  other 
vessel  of  similar  capacity. 

(95)  Shipper's  Export  Declaration.  The 
Shipper's  Export  Declaration  certificate 
filed  with  the  U.S.  Department  of 
Commerce,  Bureau  of  Census. 

(96)  Specified  service  point  A  city, 
town,  or  other  location  specified  by  an 
agency  for  the  performance  of  official 
inspection  or  Class  X  or  Class  Y 
weighing  services  and  within  which  the 
agency  or  one  or  more  of  its  inspectors 
or  weighers  is  located. 

(97)  Standardization.  The  act.  process, 
or  result  of  standardizing  methodology 
and  measurement  of  quality  and 
quantity.  Standardization  functions 
include:  compiling  and  evaluating  data 
to  develop  and  to  update  grading  and 
weighing  standards,  developing  or 
evaluating  new  methodology  for 
determining  grain  quahty  and  quantity, 
providing  reference  standards  for 
official  grading  methods,  and  reviewing 
official  results  through  the  use  of  a 
quality  control  and  weight  monitoring 
program. 

(98)  State.  Any  one  of  the  States 
(including  Puerto  Rico)  or  territories  or 
possessions  of  the  United  States 
(including  the  District  of  Columbia).' 

(99)  Submitted  sample.  A  sample 
submitted  by  or  for  an  interested  person 
for  official  inspection,  other  than  an 
official  sample.' 

(100)  Supervision.  The  effective 
guidance  of  agencies,  official  personnel 
and  others  who  perform  activities  under 
the  Act,  so  as  to  reasonably  assure  the 
integrity  and  accuracy  of  the  program 


activities.  Supervision  includes 
overseeing,  directing,  and  coordinating 
the  performance  of  activities  under  the 
Act.  reviewing  the  performance  of  these 
activities;  and  effecting  appropriate 
action.  FGIS  supervisory  personnel 
supervise  agencies,  official  personnel 
and  others  who  perform  activities  under 
the  Act.  Agency  supervisors  are 
responsible  for  the  direct  supervision  of 
their  own  official  personnel  and 
employees.  FGIS  provides  oversight 
guidance,  and  assistance  to  agencies  as 
they  carry  out  their  responsibilities. 

(101)  Supervision  of  weighing 
(Referred  to  as  Class  Y  weighing.)  Such 
supervision  by  official  personnel  of  the 
grain-weighing  process  as  is  determined 
by  the  Administrator  to  be  adequate  to 
reasonably  assure  the  integrity  and 
accuracy  of  the  weighing  and  of 
certificates  which  set  forth  the  weight  of 
the  grain  and  such  physical  inspection 
by  such  personnel  of  the  premises  at 
which  the  grain  weighing  is  performed 
as  will  reasonably  assure  that  ail  the 
grain  intended  to  be  weighed  has  been 
weighed  and  discharged  into  the 
elevator  or  conveyance.' 

(102)  United  States.  The  States 
(including  Puerto  Rico)  and  the 
territories  and  possessions  of  the  United 
States  (including  the  District  of 
Columbia).' 

(103)  Use  of  official  inspection 
service.  The  use  of  the  services  provided 
under  a  delegation  or  designation  or 
provided  by  the  Service. 

(104)  Uniform  in  quality.  A  lot  of  grain 
in  which  there  are  no  material  portions. 

(105)  Warehouseman's  sampler.  An 
elevator  employee  licensed  by  the 
Service  to  obtain  samples  of  grain  for  a 
warehouseman's  sample-lot  inspection 
service.  Warehouseman's  samplers  are 
not  considered  official  personnel,  but 
they  are  licensed  under  authority  of 
Section  11  of  the  Act. 

SS00.16    [Rwnovwf] 

2.  Section  800.16,  Determinations; 
export  elevator  and  export  port  location 
is  removed. 

{800.25    [Amended] 

3.  Section  800.25,  Elevator  and 
merchandising  records  required  to  be 
kept,  is  amended  by  removing  paragraph 
(a)  and  redesignating  paragraphs  (b)  as 
(a),  (c)  as  (b),  (d)  as  (c),  (e)  as  (d),  (f)  as 
(e),  and  (g)  as  (0- 

§  800.56    [Removed] 

4.  Section  800.56,  Official  certificates, 
official  forms,  and  official  marks,  is 
removed. 
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5.  Sectioo  BOOTS.  Computation  and 
payaMQt  of  ■enrice  fees;  g^ierai  fee 
information,  ia  amended  by  removing 
paragraph  [d]  and  redeognating 
paragrapha  (e]  aa  (d).  (f)  as  (e).  and  (g] 
as(f). 

6.  Section  80(X84.  Inspection  of  grain  in 
land  carriers,  containers,  and  barges  in 
single  lots,  is  amended  by  removing 
paragraph  (0(4);  by  changing  the  words 
"(f)(1)  through  (5)"  in  paragraph  (f}{5)  to 
"(f)(l]  through  (4}":  and  by  redesignating 
paragraph  (0{5)  as  (f](4]  to  read  as 
follows: 


9M».a4 
carrf 

Iota. 


of  QTilfi  In  tend 
snd  Divgss  In  sinote 


(4)  RestricUoa.  No  "partial 
inspection — heavily  loaded"  inspection 
certificate  shall  be  issued  for  sacked 
grain  or  for  any  inspection  other  than 
the  inspections  described  in  paragraphs 
{f)(l)  through  (4)  of  this  section  and 
§  800.85(h)(2). 


§800.171    lAmmdad] 

7.  SecUon  80ai71,  Who  may  be 
licensed  or  authorized,  is  amended  by 
removing  paragraph  (e). 

(Sees,  a  a.  la  14.  la  Pub.  L  94-582.  90  Stat. 
2870.  2875.  2877.  2882.  2884;  [7  U.S.C.  79.  79tt. 
79b.  84.  87a,  87e)  and  Sec.  155.  Pub.  L  97-35. 
95  Stat.  371;  (7  U.S.C  79.  79a)) 

Dated;  September  5, 1984 
Kanneth  A.  Cillea. 

Administrctor. 

|f  R  Doc  M-24Z2S  Filed  »-13-a4:  8:45  am) 
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Agricultural  Marfcating  Service 
7  CFR  Part  910 

(LMnonReg.4«1) 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMHANY:  This  regulation  estabhshes 
the  quantity  of  fresh  Califonria-Arizona 
lemons  that  may  be  shipped  to  market  at 
235,200  cartons  during  the  period 
September  16-22, 1984.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marlteting  situation  confronting  the 
lemon  industry. 

EFFECTIVE  DATE:  September  18, 1984. 


FOR  FUMTMER  MFOIIMATION  CONTACT: 

William  ].  Doyie.  Chief,  Fruit  Branch, 
F&V,  AMS.  USDA.  Washington.  D.Q 
20250.  tdephoee  2QZ-447-5975. 
8Um.EMB(TAaV  MPORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandinn  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  WiUiam 
T.  Manley.  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  September 
11. 1984,  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preUminary  notice, 
engage  in  pubUc  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 
List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

PART  910— (AMENOED) 

Section  910.781  is  added  as  follows: 

§  910.781     Lmnon  regulatton  4«1. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  mav  be 


handled  during  the  period  September  16, 
1984.  through  September  22. 10S4.  is 
established  at  23&.200  cartons. 

(Sees.  1-19,  48  StaL  SI,  as  amended:  7  U.S.C. 

601-674) 

Dated:  September  12. 1984. 

Tliainas  R.  Ciaik. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|m  Doc  84-245M  Filed  »-IJ-.84:  8;4S  «m) 
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7  CFR  Part  1033 

(Docket  No.  AO-16»-AS2] 

Milk  In  ttie  Ohio  Valley  Marlceting  Area; 
Order  Amending  Order 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  action  amends  the  Ohio 
Valley  milk  marketing  order.  The 
amendments:  (1)  Eliminate  minus 
location  adjustments  at  plants  located 
outside  the  marketing  area  and 
generally  to  the  south  and  east  of  such 
area;  (2)  impose  a  charge  on  handler 
payments  that  are  overdue;  (3)  reduce 
the  qualification  requirements  for  pool 
plants;  (4)  adopt  less-restrictive 
diversion  provisions;  (5)  revise  the 
method  of  payment  for  bulk  fluid  milk 
products  received  from  a  pool  plant 
operated  by  a  cooperative  association: 
and  (6)  revise  certain  handler  reporting 
requirements. 

The  order  changes  are  based  on 
evidence  presented  at  a  public  hearing 
held  at  Columbus,  Ohio,  on  October  12- 
13. 1983.  They  are  needed  to  reflect 
current  marketing  conditions  and  to 
promote  marketing  efficiencies. 
Cooperative  associations  representing 
more  than  two-thirds  of  the  dairy 
farmers  supplying  milk  for  the  market 
during  June  1984  have  approved 
issuance  of  the  order,  as  amended. 

EFFECTIVE  date:  September  14, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Maurice  M.  Martin.  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington. 
DC.  20250,  (202)  447-7183. 

SUPRl£MENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  September 

26, 1983;  pubUshed  September  29, 1983 

(48  FR  44505). 
Suspension  Order:  Issued  December  b, 

1983:  published  December  12. 1983  (48 

FR  55275). 
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Suspension  Order:  Issued  December 
12, 1983;  published  December  16, 1983 
(48  FR  55828). 

Suspension  Order;  Issued  January  12. 
1984;  published  January  17, 1964  (49  FR 
1980). 

Termination  Order:  Issued  February 
24. 1984;  published  February  29, 1984  (49 
FR  7353). 

Suspension  Order:  Issued  March  16. 
1984;  published  March  22. 1984  (49  FR 
10656). 

Partial  Recommended  Decision: 
Issued  July  11, 1984;  published  July  16, 
1984  (49  FR  28721). 

Partial  Final  Decision;  Issued  August 
30, 1984;  published  September  6, 1984  (49 
FR  35101). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Ohio  Valley 
order  was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
,   confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein, 
(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et seq],  and  the  applicable 
rules  of  practice  and  procedure 
governing^ the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Ohio  Valley  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 


(b)  Additional  findings.  It  is  necesury 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  upon 
publication  of  this  document  in  the 
Federal  Register.  Any  delay  beyond  that 
date  would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  partial 
recommended  decision  of  the  Deputy 
Administrator.  Marketing  Program 
Operations,  was  issued  July  11. 1984  (49 
FR  28721),  and  the  partial  final  decision 
of  the  Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 
issued  August  30, 1984  (49  FR  35101). 
The  changes  effected  by  this  order  will 
not  require  extensive  preparation  or 
substantial  alteration  in  method  of 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the  order 
effective  upon  publication  of  this 
document  in  the  Federal  Register,  and 
that  it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d),  Administrative  Procedure  Act,  5 
U.S.C.  551-559.) 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  sec.  8c(9)  of  the  Act)  of  more 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defmed  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  more  than  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1033 

Milk  marketing  order.  Milk,  Dairy 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Ohio  Valley 
marketing  area  shall  be  in  conformity  to 
and  in  comphance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 


PAim0S»-MILK  W  THE  OHIO 
VALLEY  MARKETINQ  AREA 


51033.11    [Ammdedl 

1.  In  S  1033.11.  the  word  "transferred" 
is  changed  to  "delivered". 

2.  Section  1033.12  is  revised  to  read  as 

follows: 

$1033.12    PootptwtL 

"Pool  plant"  means  a  plant  described 
in  paragraph  (a),  (b),  or  (c)  of  this 
section  that  is  not  a  producer-handler 
plant  or  a  plant  that  is  subfect  to 
another  Federal  order  as  set  forth  in 
§  1033.56. 

(a)  A  distributing  plant  with: 

(1)  Route  disposition  in  the  marketing 
area  during  each  month  of  not  less  than 
15  percent  of  its  total  route  disposition; 
and 

(2)  Route  disposition  of  not  less  than 
40  percent  during  each  of  the  months  of 
September  throu^  February,  and  35 
percent  during  each  of  the  months  of 
March  through  August,  of  its  total 
receipts  of  fluid  milk  products  (including 
milk  diverted  from  such  plant  but 
excluding  bulk  fluid  milk  jmxiucts 
received  by  transfer  or  diversion  from 
other  plants  as  Class  11  or  Class  m  milk) 
that  are  approved  by  a  duly  constituted 
health  authority  for  fluid  consumption, 
subject  to  the  following  conditions: 

(i)  In  making  the  percentage 
computations  in  paragraphs  (a)  (1)  and 
(2)  of  this  section,  a  plant's  route 
disposition  and  receipts  shall  be 
exclusive  of  filled  milk  and  of  packaged 
fluid  milk  products  priced  as  Class  I 
milk  under  this  or  any  other  Federal 
order 

(ii)  A  distributing  plant  (except  a  plant 
that  met  the  route  disposition 
percentage  on  a  unit  basis  under 
paragraph  (a)(2)(iii)  of  this  section)  that 
does  not  meet  the  minimum  route 
disposition  percentage  specified  in 
paragraph  (a)(2)  of  this  section  to 
qualify  for  pool  status  in  the  current 
month  shall  be  deemed  to  have  met  such 
qualifying  percentage  in  such  month,  if 
the  plant  met  the  applicable  percentage 
in  each  of  the  three  imjnediately 
preceding  months;  and 

(iii)  Two  or  more  plants  operated  by 
the  same  handler  may  be  considered  as 
a  unit  for  the  purpose  of  meeting  the 
total  route  disposition  percentage 
specified  in  paragraph  (a)(2)  of  this 
section  if  such  handler  requests  that  the 
plants  be  so  considered  and  each  plant 
in  the  unit  meets  the  in-area  route 
disposition  percentage  specified  in 
paragraph  (a)(1)  of  this  secUon. 

(b)  A  supply  plant  from  which  during 
the  month  35  percent  or  more  of  the 
receipts  at  such  plant  from  producers 
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(including  producer  milk  diverted  from 
the  plant  but  excluding  milk  diverted  to 
such  plant]  and  from  handlers  described 
in  §  1033.16(c)  is  delivered  by  transfer  or 
diversion  as  fluid  milk  products,  except 
filled  milk,  to  pool  distributing  plants 
qualiHed  pursuant  to  paragraph  (a)  of 
this  section,  subject  to  the  following 
conditions: 

(1)  The  operator  of  a  supply  plant  may 
include  milk  diverted  from  such  plant  to 
pool  distributing  plants  as  qualifying 
deliveries  in  meeting  up  to  one-half  of 
the  required  deliveries; 

(2)  A  supply  plant  that  does  not  meet 
the  minimum  delivery  requirement 
specified  in  paragraph  (b)  of  this  section 
to  quahfy  for  pool  status  in  the  current 
month  because  a  distributing  plant  to 
which  the  supply  plant  delivered  its 
fluid  milk  products  during  such  month 
failed  to  qualify  as  a  pool  plant  pursuant 
to  paragraph  (a)  of  this  section  shall 
continue  to  be  a  pool  plant  for  the 
current  month  if  such  supply  plant 
qualified  as  a  pool  plant  in  the  three 
immediately  preceding  months;  and 

(3)  A  supply  plant  that  qualified  as  a 
pool  plant  in  each  of  the  immediately 
preceding  months  of  September  through 
February  on  the  basis  of  its  deliveries  to 
pool  distributing  plants  shall  be  a  pool 
plant  for  each  of  the  following  months  of 
March  through  August,  unless  the  plant 
operator  files  a  written  request  with  the 
market  administrator  asking  that  such 
plant  not  be  a  pool  plant.  Such  nonpool 
status  shall  be  effective  on  the  first  day 
of  the  month  following  the  receipt  of 
such  request  and  thereafter  until  the 
plant  again  qualifies  as  a  pool  plant  on 
the  basis  of  its  deUveries  to  a  pool 
distributing  plant(s). 

(c)  A  plant  operated  by  a  cooperative 
association  if,  during  the  month,  50 
percent  or  more  of  the  producer  milk  of 
members  of  the  association  is  delivered 
to  a  pool  distributing  plant(s)  either 
directly  from  the  farm  or  by  transfer 
from  such  association's  plant,  subject  to 
the  following  conditions: 

(1)  The  cooperative  requests  pool 
status  for  such  plant; 

(2)  The  50-percent  delivery 
requirement  may  be  met  for  the  current 
month  or  it  may  be  met  on  the  basis  of 
deliveries  during  the  preceding  12-month 
period  ending  with  the  current  month: 

(3)  The  plant  is  approved  by  a  duly 
constituted  health  authority  to  handle 
milk  for  fluid  consumption;  and 

(4)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  [a)  or  (b)  of 
this  section  or  under  the  similar 
provisions  of  another  Federal  order 
applicable  to  a  distributing  plant  or  a 
supply  plant. 

(3)  Section  1033.14  is  revised  to  read 
as  follows: 


Producer. 


S  1033.14 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "Producer"  means 
any  person  who  produces  milk  approved 
by  a  duly  constituted  health  Authority 
for  fluid  consumption,  whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  person; 

(2)  Received  at  a  pool  plant  from  a 
handler  described  in  S  1033.16(c);  or 

(3)  Diverted  from  a  pool  plant  in 
accordance  with  J  1033.15. 

(b)  "Producer"  shall  not  include: 

(1)  Any  person  defined  as  a  producer- 
handler  under  a  Federal  milk  order 
(including  this  part)  issued  pursuant  to 
the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  such  dairy  farmer  which  is 
diverted  to  a  pool  plant  from  another 
order  plant  if  the  other  order  designates 
such  person  as  a  producer  under  that 
order  and  such  milk  is  allocated  to  Class 
II  or  Class  III  utilization  pursuant  to 

§  1033.46(a)(8)(ii)  and  the  corresponding 
step  of  S  1033.46(b);  or 

(3)  Any  person  with  respect  to  milk 
produced  by  such  dairy  farmer  which  is 
reported  as  diverted  to  another  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
under  the  provisions  of  such  other  order. 

4.  Section  1033.15  is  revised  to  read  as 
follows; 

§1033.15    Producer  milk. 

"Producer  milk"  means  the  skim  milk 
and  butterfat  contained  in  milk  from 
producers  which  is: 

(a)  Received  at  a  pool  plant  directly 
from  a  producer,  excluding  any  such 
milk  received  by  diversion  from  another 
pool  plant; 

(b)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1033.16(c)  under 
the  conditions  set  forth  therein; 

(c)  Received  by  a  handler  described  in 
§  1033.16(c)  from  producers  in  excess  of 
the  quantity  delivery  to  pool  plants: 

(d)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant;  or 

(e)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  (other  than  a  producer- 
handler  plant)  for  the  account  of  the 
handler  operating  such  pool  plant  or  for 
the  account  of  a  handler  described  in 

§  1033.16(b).  subject  to  the  following 
conditions; 

(1)  During  each  of  the  months  of 
September  through  November  not  less 
than  one  day's  production  of  the 
producer  must  be  physically  received  at 
a  pool  plant; 

(2)  In  any  month  of  September  through 
February,  the  operator  of  a  pool  plant 
may  divert  the  milk  of  any  producer  that 
is  not  under  the  control  of  a  cooperative 
association  that  diverts  milk  during  the 


month  pursuant  to  paragraph  {e)(3)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  of  the  producer 
milk  physically  received  at  or  diverted 
from  such  pool  plant  during  the  month; 

(3)  In  any  month  of  September  through 
February,  a  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  of  the  producer 
milk  that  the  cooperative  association 
caused  to  be  physically  received  at  or 
diverted  from  pool  plants  during  the 
month;  and 

(4)  Any  milk  diverted  in  excess  of  the 
limit  set  forth  in  paragraph  (e)  (2)  or  (3) 
of  this  section  shall  not  be  producer 
milk.  The  diverting  handler  shall 
designate  the  dairy  farmer  deliveries 
that  shall  not  be  producer  milk.  If  the 
handler  fails  to  designate  the  dairy 
farmer  deliveries  which  are  ineligible, 
producer  milk  status  shall  be  forfeited 
with  respect  to  all  milk  diverted  to 
nonpool  plants  by  such  handler,  and 

(f)  Milk  diverted  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  shall 
be  priced  at  the  location  of  the  plant 
were  it  is  received. 

5.  In  5  1033.16,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  1033.16    Handler. 

•         *         *         *  • 

(b)  A  cooperative  association  with 
respect  to  the  producer  milk  which  is 
diverted  to  nonpool  plants  for  the 
account  of  such  association  pursuant  to 
§  1033.15,  excluding  producer  milk 
diverted  by  the  association  as  the 
operator  of  a  pool  plant  pursuant  to 
paragraph  (a)  of  this  section; 

(c)  A  cooperative  association  with 
respect  to  producer  milk  which  is 
delivered  for  its  account  from  the  farm 
to  a  pool  plant  in  a  tank  truck  owned 
and  operated  by,  or  under  contract  to 
such  cooperative  association.  Milk 
delivered  pursuant  to  this  paragraph 
shall  not  include  producer  milk  diverted 
to  another  pool  plant  by  the  association 
as  the  operator  of  a  pool  plant  pursuant 
to  paragraph  (a)  of  this  section.  Milk  for 
which  a  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by 
such  cooperative  association  at  the 
location  of  the  pool  plant  to  which  such 
milk  was  delivered; 


§  1033.30    [Amended] 

6.  In  §  1033.30(b)(2),  the  reference 
"§  1033.15(a)(2)"  is  changed  to 

'■§  1033.15(b)". 

7.  In  S  1033.31,  paragraphs  (c),  (d),  and 

(e)  are  revised  and  two  new  paragraphs 

(f)  and  (g)  are  added  to  read  as  follows: 
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9  1033.31    Other  reports. 

•         •         *         *         * 

(c)  On  or  before  the  26th  day  of  the 
month,  each  handler  who  receives  milk 
from  a  producer  and  does  not  make 
payment  to  such  producer  shall  report 
the  following  information  to  the  market 
administrator  with  respect  to  the 
receipts  of  milk  by  such  handler  during 
the  first  15  days  of  the  month: 

(1)  The  identity  of  each  such  producer 
from  whom  milk  was  received: 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer: 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  by  the 
producer,  to  be  made  from  the  partial 
payment  for  such  milk; 

(4)  The  total  pounds  of  milk  received 
from  a  handler  described  in  {  1033.16(c); 
and 

(5)  The  total  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(d)  On  or  before  the  26th  day  of  the 
month,  each  handler  who  receives  milk 
from  a  producer  and  makes  payment  to 
such  producer,  shall  report  the  following 
information  to  the  market  administrator 
with  respect  to  the  receipts  of  milk  by 
such  handler  during  the  first  15  days  of 
the  month: 

(1)  The  total  pounds  of  producer  milk 
received  from  such  producers; 

(2)  The  total  deductions  authorized  by 
such  producers  to  be  made  from  the 
partial  payments  for  such  milk; 

(3)  The  total  pounds  of  milk  received 
from  a  handler  described  in  §  1033.16(c): 
and 

(4)  The  total  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(e)  On  or  before  the  6th  day  after  the 
end  of  the  month,  each  handler  who 
receives  milk  from  a  producer  and  does 
not  make  payment  to  such  producer 
shall  report  to  the  market  administrator 
the  following  information  with  respect 
to  the  receipts  of  milk  by  such  handler 
during  such  month: 

(1)  The  identity  of  each  producer  from 
whom  milk  was  received: 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer  and  its 
average  butterfat  content; 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  by  the 
producer,  to  be  made  from  the  final 
payment  for  such  milk; 

(4)  The  total  pounds  of  skim  milk  and 
butterfat  received  from  a  handler 
described  in  §  1033.16(c);  and 

(5)  The  total  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 


(f)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 
paragraphs  (c)  and  (e)  of  this  section, 
each  cooperative  associabon  that 
operates  a  pool  plant  from  which  bulk 
fluid  milk  products  were  transferred  or 
diverted  to  another  pool  plant  within  the 
time  periods  described  in  paragraphs  (c) 
and  (e)  of  this  section  shall  report  to 
each  such  pool  plant  operator  and  the 
market  administrator  the  name  and 
location  of  each  transferor-plant  and  the 
total  pounds  and  butterfat  content  of  the 
bulk  fluid  milk  products  transferred  or 
diverted  from  each  such  plant. 

(g)  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  through  (f)  of 
this  section  and  §5  1033.30  and  1033.32, 
each  handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 

8.  A  new  §  1033.32  is  added  to  read  as 
follows: 

§  1033.32    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  the  month,  each  handler  who 
elects  to  pay  producers  pursuant  to 

§  1033.72(d)  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  the  handler's  partial  and 
final  payments  for  producer  miUc 
received  during  such  month: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment  is 
being  made; 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  the  rate  of 
payment  used  if  such  rate  is  other  than 
the  applicable  minimum  rate: 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  the  producer, 

(5)  The  net  amount  of  payment  to  the 
producer  and 

(6)  The  dates  such  payments  were 
made. 

(b)  On  or  before  the  20th  day  after  the 
end  of  the  month,  each  handler 
operating  a  partially  regulated 
distributing  plant  who  elects  to  make 
payments  pursuant  to  S  1033.57(a)  shall 
report  to  the  market  administrator.  In 
the  detail  and  on  forms  prescribed  by 
the  market  administrator,  his  payroll  for 
such  month  for  dairy  farmers  from 
whom  he  received  bottUng  grade  milk. 
Such  payroll  shall  show  for  each  dairy 
farmer  the  total  pounds  of  milk  received 
from  him,  the  average  butterfat  content 
thereof,  and  the  rate  and  net  amount  of 
the  payment  made  to  such  dairy  farmer. 


together  with  the  amount  and  nature  of 
any  deductions  involved. 

(c)  On  or  before  the  22nd  day  after  the 
end  of  the  month,  each  cooperative 
association  with  respect  to  the  milk  of 
producers  shall  submit  to  the  market 
administrator  the  association's 
completed  producer  payroll  which  shall 
list  the  pounds  of  milk  received,  the 
average  butterfat  content  thereof,  and 
the  rate  and  net  amount  of  payment 
together  with  the  amount  and  nature  of 
any  deductions  involved. 

9.  In  i  1033.45,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 


S  1033.45    Computatton  of  stdm  mUk 
butterfat  in  aach 


(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
accordance  with  the  rules  set  forth  in 
5  1033.43(a)  and  the  value  thereof  at 
class  prices  (applicable  at  the  location 
of  the  transferee-plant)  shall  be  used  to 
compute  the  receiving  handler's  pool 
obligation  for  such  milk  pursuant  to 
S  1033.60. 

10.  In  S  1033.53,  the  section  title  is 
changed,  paragraph  (a)  is  revised,  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§1033.53    Plant  location  adiustments  for 
handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  that  is  classified  as  Class  I 
milk  without  movement  in  bulk  form  to  a 
pool  distributing  plant  at  which  a  higher 
Class  I  price  applies,  the  price  specified 
in  S  1033.51(a)  shall  be  adjusted  on  the 
basis  of  where  the  plant  receiving  the 
milk  is  located,  as  follows: 

(1)  At  a  plant  located  in  one  of  the 
zones  set  forth  in  {  1033.6,  the 
adjustment  shall  be  as  follows: 
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(2)  At  a  plant  located  outside  the 
marketing  area  and  60  miles  or  less  from 
the  city  hall  of  the  nearest  city  hsted 
herein,  the  adjustment  shall  be  the 
adjustment  applicable  at  Cincinnati. 
Coshocton,  Dayton,  Lima,  Marietta  or 
Toledo,  Ohio:  Ashland  or  MaysviUe, 
Kentucky;  or  Beckley  or  Charleston, 
West  Virginia;  whichever  city  is  nearest; 

(3)  At  a  plant  located  outside  the 
mariceting  area  and  more  than  60  miles 
from  the  city  hall  of  the  nearest  city 
listed  in  paragraph  (a)(2)  of  this  section. 
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the  adjustment  shall  be  the  adjustment 
applicable  at  the  nearest  city,  less  11 
cents  and  less  an  additional  1.5  cents  for 
each  10  miles  or  fraction  thereof  in 
excess  of  70  miles  that  such  plant  is 
located  from  the  city  hall  of  the  nearest 
city  listed  above.  However,  no  minus 
location  adjustment  shall  apply  at  any 
plant  located  in  the  Louis vilie- 
Lexington-Evansville  marketing  area 
under  Part  1046  of  this  chapter  or  east  of 
the  Mississippi  River  and  south  of  the 
northern  boundary  of  Kentucky,  West 
Virginia  or  Virginia;  and 

(4)  For  the  purpose  of  computing 
location  adjustments  pursuant  to  this 
section,  distances  shall  be  measured  by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator. 

•  •         •         •         • 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section. 

§  1033.57    [Amended] 

11.  In  the  introductory  text  and  in 
paragraph  (a)(l)(ii)  of  §  1033.57,  the 
references  to  "1033.31(d)"  should  read 
'■1033.32(b)"  in  both  places. 

12.  In  S  1033.60,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1033.60    Computation  of  the  net  pool 
ot>ligatk>n  of  each  tiandler. 

•  •         •         •         * 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  S  1033.46(c)  and  the  pounds 
of  bulk  fluid  milk  products  received  from 
a  pool  plant  operated  by  a  cooperative 
association  pursuant  to  5  1033.45(d)  in 
each  class  as  determined  pursuant  to 
i  1033.43(a)  by  the  applicable  class  price 
and  add  the  resulting  amounts; 

•  •         •         •         « 

13.  Section  1033.71  is  revised  to  read 
as  follows: 

}  1033.71    Payments  to  the  market 
administrator. 

(a)  Subject  to  paragraph  (c)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
26th  day  of  each  month  an  amount 
determined  by  multiplying  the 
hundredweight  of  producer  milk  and 
bulk  fluid  milk  products  from  a  pool 
plant  operated  by  a  cooperative 
association  received  by  such  handler 
during  the  first  15  days  of  the  month  by 
the  basic  formula  price  for  the  preceding 
month  less  proper  deductions  and 
charges  authorized  in  writing  by  such 
producers. 

(b)  Subject  to  paragraph  (c)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 


15th  day  after  the  end  of  each  month  the 
value  of  such  handler's  milk  pursuant  to 
§  1033.60(a)  adjusted  by  the  butterfat 
differential  specified  in  §  1033.73  plus 
the  amounts  computed  pursuant  to 
§  1033.60  (b)  through  (g).  less: 

(1)  The  amount  obtained  from 
multiplying  the  weighted  average  price 
appUcable  at  the  location  of  the  plants 
from  which  the  other  source  milk  is 
received  (not  to  be  less  than  the  Class 
III  price)  by  the  hundredweight  of  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1033.60(g); 

(2)  Partial  payments  made  pursuant  to 
paragraph  (a)  of  this  section  for  such 
month;  and 

(3)  Proper  deductions  and  charges 
authorized  in  writing  by  producers  from 
whom  the  handier  received  milk,  except 
that  the  total  deductions  and  charges 
made  under  this  section  for  the  month 
for  each  producer  shall  not  be  greater 
than  the  total  value  of  the  milk  received 
from  such  producer  during  the  month. 

(c)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a)  and  (b)  of 
this  section: 

(1)  Payments  to  the  market 
administrator  shall  be  deemed  not  to 
have  been  made  until  such  payments 
have  been  received  by  the  market 
administrator; 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market 
administrator  falls  on  a  Saturday  or 
Sunday  or  any  day  that  is  a  national 
holiday,  payments  shall  be  considered 
to  have  been  received  by  the  due  date  if 
they  are  received  not  later  than  the  next 
day  on  which  the  market  administrator's 
office  is  open  for  public  business;  and 

(3)  Payments  due  the  market 
administrator  from  a  cooperative 
association  as  a  handler  may  be  offset 
by  payments  determined  by  the  market 
administrator  to  be  due  the  cooperative 
association  pursuant  to  §  1033.72. 

14.  In  S  1033.72,  the  section  title  is 
changed  and  the  section  is  revised  to 
read  as  follows: 

§  1033.72    Payment  to  producers  and  to 
cooperative  associations. 

(a)  On  or  before  the  28th  day  of  the 
month,  the  market  administrator  shall 
make  payment,  subject  to  paragraphs  (c) 
and  (d)  of  this  section,  to  each  producer 
for  milk  received  from  such  individual 
producer  and  to  each  cooperative 
association  for  bulk  fluid  milk  products 
delivered  from  its  pool  plant  to  another 
pool  plant  during  the  first  15  days  of  the 
month  by  handlers  from  whom  the 
appropriate  payments  have  been 
received  pursuant  to  §  1033.71(a)  at  a 
rate  per  hundredweight  equal  to  the 
basic  formula  price  for  the  preceding 


month,  less  the  deductions  authorized  in 
writing  by  producers  and  charges  made 
by  handlers  with  respect  to  such  milk. 

(b)  On  or  before  the  17th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  make  payment, 
subject  to  paragraphs  (c)  and  (d)  of  this 
section,  to  each  producer  for  milk 
received  from  such  individual  producer 
and  to  each  cooperative  association  for 
bulk  fluid  milk  products  delivered  from 
its  pool  plant  to  another  pool  plant 
during  the  month  by  handlers  from 
whom  the  appropriate  payments  have 
been  received  pursuant  to  §  1033.71(b) 
at  the  uniform  price  per  hundredweight 
as  adjusted  pursuant  to  §§  1033.73  and 
1033.74  less: 

(1)  Partial  payments  made  pursuant  to 
paragraph  (a)  of  this  section  with 
respect  to  such  milk; 

(2)  Deductions  for  marketing  services 
pursuant  to  §  1033.75;  and 

(3)  Other  deductions  authorized  in 
writing  by  producers  and  made  by 
handlers  with  respect  to  such  milk. 

(c)  In  lieu  of  making  payments  to 
individual  producers  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
the  market  administrator  shall  pay,  on 
or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  to  each 
cooperative  association  that  so  requests 
with  respect  to  those  producers  for 
whom  it  markets  mi'k  and  who  are 
certified  to  the  market  administrator  as 
having  authorized  the  cooperative 
association  to  receive  such  payment  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
to  such  producers  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  In  lieu  of  making  payments  to 
individual  producers  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
the  market  administrator  shall  pay,  on 
or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  to  each 
handler  who  so  requests  for  milk 
received  by  the  handler  from  producers 
for  whom  a  cooperative  association  is 
not  collecting  payments  pursuant  to 
paragraph  (c)  of  this  section  an  amount 
equal  to  the  sum  of  the  individual 
payments  otherwise  payable  to  such 
producers  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section.  The  handler  then 
shall  pay  the  individual  producers  the 
amounts  due  them  by  the  respective 
dates  specified  in  paragraphs  (a)  and  (b) 
of  this  section.  Any  handler  who  the 
market  administrator  determines  is  or 
was  delinquent  with  respect  to  any 
payment  obligation  under  this  order 
shall  not  be  eligible  to  participate  in  this 
payment  arrangement  until  the  handler 
has  met  all  prescribed  payment 
obligations  for  three  consecutive 
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months.  In  making  payments  to  the 
individual  producers  pursuant  to  this 
paragraph,  the  handler  shall  furnish  the 
following  information  to  each  producer: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and.  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment  is 
being  made; 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  the  rate  of 
payment  used  if  it  is  other  than  the 
applicable  minimum  rafe; 

(4)  The  amount  and  nature  of  any 
deductions  subtracted  from  the  amount 
otherwise  due  the  producer  and 

(5)  The  net  amount  of  payment  to  the 
producer. 

(e)  The  following  conditions  shall 
apply  with  respect  to  the  pajTnents  by 
the  market  administrator  prescribed  in 
paragraphs  (a)  through  (d)  of  this 
section: 

(1)  If  the  date  by  which  such 
payments  are  to  be  made  falls  on  a 
Saturday  or  Sunday  or  on  any  day  that 
is  a  national  holiday,  such  payments 
need  not  be  made  until  the  next  day  on 
which  the  market  administrator's  office 
is  open  for  public  business;  and 

(2)  If  the  application  of  §  1033.71(c)(2) 
of  paragraph  (e)(1)  of  this  section  results 
in  a  delay  in  the  partial  or  final 
payments  by  handlers  to  the  market 
administrator  or  by  the  market 
administrator  to  producers  or 
cooperative  associations,  the 
corresponding  partial  or  final  payments 
prescribed  in  paragraphs  (a)  through  (d) 
of  this  section  may  be  delayed  by  the 
same  number  of  days. 

(f)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  J  1033.71.  he  shall 
reduce  uniformly  per  hundredweight  the 
payments  to  producers  for  milk  received 
by  such  handler  by  a  total  amount  not  in 
excess  of  the  amount  due  from  such 
handler.  The  market  administrator  shall 
complete  the  payments  to  producers  on 
or  before  the  next  date  for  making 
payments  pursuant  to  this  section 
following  the  date  on  which  the 
remaining  payment  is  received  from 
such  handler. 

(g)  If  the  unobligated  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  except  those  payments  due 
producers  as  described  in  paragraph  (f) 
of  this  section,  the  market  administrator 
shall  reduce  uniformly  per 
hundredweight  the  payments  to 
producers  and  shall  complete  such 
payments  on  or  before  the  next  date  for 
making  payments  pursuant  to  this 


section  following  the  date  on  which  the 
funds  become  available. 

15.  Section  1033.76  is  revised  to  read 
as  follows: 

§  1033.76    Exp«nM  of  adtntntstratton. 

As  a  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  4  cents  per 
hundredweight,  or  such  lesser  amoimt 
as  the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Receipts  of  producer  milk 
(including  such  handler's  own  farm 
production  and  milk  received  from  a 
handler  described  in  S  1033.16(c)  but 
excluding  bulk  fluid  milk  products 
delivered  from  a  pool  plant  operated  by 
a  cooperative  association  to  another 
pool  plant  pursuant  to  §  1033.45(d)): 

(b)  Receipts  of  bulk  fluid  milk 
products  ft^m  a  pool  plant  operated  by 
a  cooperative  association  pursuant  to 

S  1033.45(d): 

(c)  Receipts  of  other  source  milk 
allocated  to  Class  I  pursuant  to 

§  1033.46(a)  (6).  (7),  and  (11)  and  the 
corresponding  steps  of  S  1033.46(b), 
except  such  other  source  milk  on  which 
no  handler  obligation  applies  pursuant 
to  §  1033.60(g);  and 

(d)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  Class 
I  milk: 

(1)  Received  during  the  month  at  such 
plant  from  pool  plants  and  other  order 
plants  that  is  not  used  as  an  offset  under 
a  similar  provision  of  another  order 
issued  pursuant  to  the  Act;  and 

(2)  Specified  in  S  1033.57(b)(2)(ii). 

16.  A  new  section  1033.78  is  added  to 
read  as  follows: 

§  1033.78    CtiargM  on  ovardua  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  58  1033.57,  1033.71, 
1033.72(d),  1033.76,  1033.77,  or  1033.78 
shall  be  increased  one  (1)  percent 
beginning  on  the  first  day  after  the  due 
date,  and  on  the  same  day  of  each 
succeeding  month  until  such  obligation 
is  paid,  subject  to  the  following 
conditions: 

(a)  Charges  on  overdue  accounts 
collected  pursuant  to  this  section  shall 
be  deposited  into  the  administrative 
assessment  fund  maintained  by  the 
market  administrator, 

(b)  Amounts  payable  pursuant  to  this 
section  shall  be  computed  by  the  market 
administrator  monthly  on  the  unpaid 
balance  (including  any  unpaid  charges 
previously  assessed  pursuant  to  this 
section)  remaining  on  each  overdue 
obligation  on  such  date;  and 


(c)  Any  obligation  that  was 
determined  at  a  date  later  than  that 
prescribed  by  the  order  because  of  a 
handler's  failure  to  submit  a  report  to 
the  market  administrator  when  due, 
-  shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

(Sees.  1-19.  48  Stat.  31,  aa  amended;  7  U.S.C 
601-674) 

Effective  date  September  14. 1984. 

Signed  at  Washingtoa  D.C..  on;  September 
10, 1984. 

CW.  McMiUan. 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc  M-243S2  Filed  B-1VM.  8:«  .m) 
BtLLMO  CODE  S410-(O-N 


Animal  and  Plant  Health  Inapectton 
Service 

9  CFR  Part  91 

[Dockat  No.  M-076] 

Ports  Designated  for  Exportation  of 
Animals 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule. 


SUMMAirr:  This  docimient  affirms  the 
interim  rule  which  amended  the 
"Inspection  and  Handhng  of  Livestock 
for  Exportation"  regulations  by  adding 
Minneapohs/St.  Paul,  Minnesota 
(airport  only),  to  the  Ust  of  ports 
designated  as  ports  of  embarkation  and 
by  adding  the  American  Livestock 
Export  Company  as  the  export 
inspection  facility  for  that  port.  This 
action  is  necessary  because  it  has  been 
determined  that  the  export  facility  of  the 
American  Livestock  Export  Company 
for  the  port  at  Miimeapolis/St.  Paul 
meets  the  requirements  of  the 
regulations  for  inclusion  in  the  list  of 
export  inspection  facilities. 
EFFlcnvf  DATE  September  14, 1984. 
FOII  FURTHER  INRMMATION  CONTACT: 
Dr.  George  Winegar,  Import/Export 
Animals  and  Products  Staff,  VS,  APHIS, 
USDA,  Room  845.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
301-43&-B383. 

SUPPLEMENTARY  INRMMATION: 

Background 

The  "Inspection  and  Handling  of 
Livestock  for  Exportation"  regulations  in 
9  CFR  Part  91  regulate  the  exportation  of 
animals  from  the  United  States.  On  June 
11. 1984,  a  document  was  published  in 
the  Federal  Register  (49  FR  24013-24014) 
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which  amended  {  91.14(a)  of  the 
regulations  by  adding  Minneapdis-St. 
Paul  (airport  only)  to  the  Hat  ol  ports 
designated  as  pwts  of  embarkation  and 
by  adding  the  "American  Livestock 
Export  Company.  25789  Northfieid  Blvd.. 
Hampton.  MN  55031,  (612)  831-3873"  as 
the  export  inspection  facility  for  that 
port. 

The  interim  rule  was  made  effective 
on  June  11, 1984.  Comments  were 
solicited  for  60  days  following 
publication.  No  comments  were 
received.  The  factual  situation  which 
was  set  forth  in  the  document  of  June  11, 
1984.  still  provides  a  basis  for  the 
amendment. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Elxecutive  Order 
12291  and  has  been  determined  to  be  not 
a  major  rule.  The  Department  has 
determined  that  this  action  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

It  is  anticipated  that,  compared  with 
the  total  number  of  animals  exported 
annually  &om  the  United  States,  less 
than  one  percent  of  the  total  number  of 
animals  will  be  exported  annually 
through  the  port  at  Minneapolis/St.  Paul, 
Minnesota. 

Under  these  circumstances,  Mr.  Bert 
W.  Hawkins,  Administrator,  Animal  and 
Plant  Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports.  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

Accordingly,  the  interim  rule  which 
was  published  at  49  PR  24013-24014  on 
June  11, 1984,  is  adopted  as  a  final  mle. 

Authority:  Sees.  4.  5,  23  Stat.  32,  as 
amended;  sec.  11,  58  Stat.  734.  as  amended: 
sec.  1,  32  Stat.  791,  as  amended;  sec.  10,  26 
Stat  417:  sees.  1  and  2,  28  Stat  833,  as 
amended:  sees.  12. 13, 14. 18.  34  Stat  1263.  as 


amended;  sees.  1.  3(b).  12(a),  12()i),  81  Stat 
584.  588  592:  sees.  3  and  11,  76  Stat  ISa  132; 
sec  1109,  72  StaL  799.  as  amended;  21  U.S.C. 

105.  112,  113.  n4a,  120,  121.  134b,  134f,  813. 
614,  618:  48  U  S.C.  466a,  466b;  49  U.S.C. 
1509(d);  7  CFR  2.17.  2.51,  and  371.2(d). 

Done  at  Washington.  D.C.,  this  10th  day  of 
September  1984. 

K.R.  Hook.         I 

Acting  Deputy  Administrator.  Veterinary 
Services. 

|FR  Doc  »4-2435a  Fiiad  9-t3-M:  ft46  «n| 
MLUNQ  COOC  S4t»4«-H 


9  CFR  Part  94 

[Docket  No.  84-078] 

Change  in  Disease  Status  of  France 
Because  of  African  Swine  Fever 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  concerning  the  importation 
into  the  United  States  of  pork  and  pork 
products  by  removing  France  from  the 
list  of  countries  regulated  because  of 
African  swine  fever  (ASF).  It  has  been 
determined  that  ASF  no  longer  exists  in 
France.  This  rale  will  remove  certain 
restrictions  on  the  importation  of  pork 
and  pork  products  from  France  because 
of  ASF.  However,  France  is  not  included 
in  the  hsts  of  countries  declared  to  be 
free  of  rinderpest  and  foot-and-mouth 
disease,  hog  cholera,  and  swine 
vesicular  disease.  Therefore,  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  France  will 
remain  subject  to  restrictions  imposed 
because  of  these  diseases. 
EFFECTIVE  DATt:  October  15, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  M.  R.  Crane,  Import-Export  Animals 
and  Products  Staff,  VS.  APHIS,  USDA, 
Room  846.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782, 
(301)  436-8170. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  bekw  as  the  regulations) 
regulate  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  African 
swine  fever  (ASF). 

A  document  published  in  the  Federal 
Register  on  June  19, 1984  (49  FR  25004- 
25005)  proposed  to  amend  J  94.8  of  the 
regulations  by  removing  France  from  the 
list  of  countries  in  which  ASF  exists  or 
is  reasonably  believed  to  exist 
Comments  were  solicited  for  60  days 


after  publication.  Only  one  comment 
was  received.  The  commenter  supported 
the  proposed  change.  The  rationale  set 
forth  in  the  proposal  still  provides  a 
basis  for  the  amendment.  Therefore,  the 
regulations  are  amended  as  proposed. 
The  effect  of  this  action  is  to  remove 
certain  restrictions  on  the  importation  of 
pork  and  pork  products  from  France 
because  of  ASF.  However,  pork  and 
pork  products  from  France  will  remain 
subject  to  the  provisions  in  Part  94 
because  of  rinderpest  and  foot-and- 
mouth  disease,  hog  cholera,  and  swine 
vesicular  disease.  These  provisions, 
among  other  things,  require  that  poric 
and  pork  products  from  France  be  heat 
treated  or  cured  as  a  condition  few 
importation. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  anticipated  that  insignificant 
quantities  of  pork  and  pork  products 
will  be  imported  into  the  United  States 
from  France  as  a  result  of  this  action. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

Under  the  circumstances  explained 
above,  Mr.  Bert  W.  Hawkins, 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports.  Livestock 
and  livestock  products.  Meat  and  meat 
products.  Milk.  Poultry  and  poultry 
products,  African  swine  fever.  Exotic 
newcastle  disease.  Foot-and-mouth 
disease.  Fowl  pest  Garbage.  Hog 
cholera,  Panderpest.  Swine  vesicular 
disease. 
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PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALmS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

§94.8    [AmwKlMt] 

Accordingly,  9  CFR  Part  94  is 
amended  by  removing  "France"  from  the 
introductory  material  in  {  94.8. 

Authority:  Sec.  2.  32  Stat.  792,  as  amended: 
»€C8.  2,  3.  4, 11;  76  StaL  129, 130, 132;  21  U.S.C. 
Ill,  134a,  134b,  134c,  134f:  7  CFR  2.17.  2.51, 
and  371.2(d). 

Done  at  Washington.  D.C.,  this  lOlh  day  of 
September  1984. 

K.R.  Hook. 

Acting  Deputy  Administrator.  Veterinary 
Services. 

(FR  Doc  84-24353  Filed  »-13-«4;  8:45  am] 
BILUNO  CODE  3410-34-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Parts  385  and  399 

[Docket  No.  4081&-4115] 

Exports  Of  Certain  Chemicals  to  Iran 
and  Iraq;  Validated  Export  License 
Required 

agency:  Office  of  Export 
Administration.  International  Trade 
Administration.  Commerce. 
action:  Interim  rule  with  request  for 

comments. 


summary:  This  rule  expands  foreign 
policy  controls  o«  the  export  from  the 
United  States  to  Iran  and  Iraq  of  certain 
chemicals  used  in  producing  chemical 
weapons.  The  additional  chemicals  are: 

dimethylamine 
diraethylamine  hydrochloride 
ethylene  chlorohydrin  (chloroethanol) 

The  Department  of  Commerce,  after 
consultation  with  the  Department  of 
State,  has  determined  that  the  controls 
are  necessary  to  further  significantly  the 
foreign  pohcy  of  the  United  States  and 
that,  notwithstanding  any  availability  of 
these  commodities  from  foreign  sources, 
adequate  evidence  is  available  that 
absence  of  controls  would  prove 
detrimental  to  such  interests.  This  rule 
furthers  the  U.S.  policy  of  opposing 
prohibited  use  of  chemical  weapons  and 
maintaining  neutrality  in  the  Iran/Iraq 
war,  and  promoting  a  mediated  end  of 
that  war.  A  validated  license  now  is 
required  for  all  exports  from  the  United 


States  of  the  chemicals  listed  above  to 
Iran  and  Iraq. 

This  rule  expands  the  foreign  pohcy 
controls  on  the  export  of  certain 
chemicals  to  Iran  and  Iraq  effective 
March  30, 1984  (49  FR  13135-13138.  April 
3. 1984).  As  of  September  14. 1984. 12:00 
noon  EDT,  a  validated  license  is 
required  for  all  exports  from  the  United 
States  of  the  chemicals  Usted  above  to 
Iran  and  Iraq. 

DATES:  This  rule  is  effective  September 
14, 1984.  Comments  must  be  received  by 
November  13. 1984. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  Betty  Ferrell.  Exporter 
Services  Division,  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
D.C.  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Greenwald,  Exporter  Services 
Division,  (202)  377-3856. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and 
Invitation  to  Comment 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  Since  this  regulation  involves  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation  and  a  delay  in 
effective  date  are  inapplicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in 
developing  fmal  regulations.  These 
regulations  may  be  revised  before  the 
end  of  the  comment  period.  Accordingly, 
interested  persons  who  desire  to 
comment  are  encouraged  to  do  so  at  the 
earliest  possible  time  to  permit  the 
fullest  consideration  of  their  views. 

2.  AppUcants  for  the  validated  export 
license  required  by  this  rule  will  use 
Form  ITA-622P.  This  form  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0625- 
0001. 

3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

4.  Because  this  rule  is  being  issued 
with  respect  to  a  foreign  affairs  function, 
it  is  not  subject  to  Executive  Order 
12291  (46  FR  13193,  February  19. 1981), 
"Federal  Regulation." 

The  period  for  submission  of 
comments  will  close  November  13, 1984. 
All  comments  received  before  the  close 
of  the  comment  period  will  be 


considered  by  the  Department  in  the 
development  of  final  regulations.  While 
comments  received  after  the  end  of  the 
comment  period  will  be  considered  if 
possible,  their  consideration  cannot  be 
assured.  The  Department  will  not  accept 
public  comments  that  are  accompanied 
by  a  request  that  part  or  all  of  the 
material  be  treated  confidentially 
because  of  its  business  proprietary 
nature  or  for  any  other  reason.  Such 
comments  and  materials  will  be 
returned  to  the  person  submitting  the 
comments  and  will  not  be  considered  in 
the  development  of  final  regulations. 

All  pubUc  comments  on  these 
regulations  will  be  a  matter  of  pubUc 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  they  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
be  made  available  for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4001.  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20230.  Records  in  this 
facility,  including  written  pubhc 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  ir 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Maim,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

List  of  Subjects  in  15  CFR  Parts  385  and 
399 

Communist  countries.  Exports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  388-399)  are  amended  as  follows: 

§385.4    [ARMfided] 

1.  Paragraph  (e)  of  (  385.4  is  amended 
by  revising  the  first  sentence  to  read  as 
follows: 

(e)  *  *  *  In  support  of  U.S.  foreign 
policy,  and  particularly  U.S.  pohcies  of 
opposing  prohibited  use  of  chemical 
weapons  and  maintaining  neutrality  in 
the  Iran/Iraq  war  and  of  promoting  a 
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mediated  end  to  that  war,  an  individual 
validated  license  is  required  to  export 
from  the  United  States  postassium 
fluoride,  dimethyl  methylphosphonate, 
methyl  phosphonyi  difhioride. 
thiodiglycol.  phosphorus  oxychloride, 
dimethylamine,  dimethyiamine 
hydrochloride,  and  ethylene 
chlorohydrin  (chloroethanol)  to  Iran  and 
Iraq. 


§3S9.11    [AmefMled) 

2.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  7,  Chemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials  is  amended  by  revising  the 
last  sentence  of  the  Validated  License 
Required  paragraph  of  entry  5799D  to 
read  "A  validated  license  also  is 
required  for  export  of  dimethyl 
methylphosphonate.  methyl  phosphonyi 
difluohde,  and  dimethylamine 
hydrochloride  to  Iran  and  Iraq.";  and  by 
revising  the  Reason  for  Control 
paragraph  to  read  "National  security; 
foreign  policy.  Foreign  policy  controls 
apply  only  to  exports  of  dimethyl 
methylphosphonate,  methyl  phosphonyi 
difluoride,  and  dimethylamine 
hydrochloride  to  Iran  and  Iraq." 

3.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  7,  Chemicals,  Metalloids. 
Petroleum  Products  and  Related 
Materials  is  amended  by  revising  the 
last  sentence  of  the  Validated  License 
Required  paragraph  of  entry  6799G  to 
read  "A  validated  license  also  is 
required  for  exports  of  potassium 
fluoride,  phosphorus  oxychloride, 
thiodiglycol,  ethylene  chlorohydrin 
(chloroethanol)  and  dimethylamine  to 
Iran  and  Iraq. ' 

{399^    [Amended] 

4.  Interpretation  24.  Chemicals,  of 
Supplement  No.  1  to  S  399^  is  amended 
by  revising  the  entry  "Dimethyl  amine" 
(Organic  Chemicals)  to  read 
"Dimethylamine  '"  with  a  footnote 
reading"  '  A  validated  license  is 
required  for  export  of  dimethylamine  to 
Iran  and  Iraq." 

Authority:  Sections  203.  206.  Pub.  L  95-223, 
Title  n.  91  Stat.  1628,  1628  (50  U5.C  1702. 
1704),  Executive  Order  No.  12470  of  March  30, 
1984  (49  FR  13099.  April  3,  1984). 

Dated:  September  11. 1964. 
}ohii  K.  Boidock, 

Director.  Office  of  Export  Administration, 
International  Trade  Administration. 

|FR  Ooc  84-24368  Filed  9-13-M.  8:45  ami 
BIUJNO  CODE  3S1<Mrr-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

(Release  No.  IC-14132;  RIe  No.  S7-»-«4] 

Exemption  for  Custody  of  Investment 
Company  Assets  Outside  ttw  United 
States 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  a  rule  that 
provides  an  exemption  from  the  custody 
requirements  of  the  Investment 
Com.pany  Act  of  1940  so  that  U.S. 
registered  management  investment 
companies  may  place  end  maintain  their 
foreign  securities,  cash  and  cash 
equivalents  with  eligible  foreign 
custodians  under  certain  condibons.  The 
rule  also  permits  Canadian  management 
investment  companies  that  are 
registered  under  the  Act  pursuant  to  the 
conditions  of  rule  7d-l  (17  CFR  270.7d- 
1)  to  maintain  their  foreign  setnirities, 
cash  and  cash  equivalents  directly  with 
overseas  branches  of  qualified  U.S. 
banks  under  certain  conditions.  The  rule 
eliminates  the  need  to  apply  for  an 
exemptive  order  of  the  Commission  with 
respect  to  most,  if  not  all.  foreign 
custody  arrangements  involving:  (i)  U.S. 
investment  companies  and  foreign 
banking  institutions,  trust  companies, 
securities  depositories  and  clearing 
agencies:  and  (ii)  Canadian  investment 
companies  and  overseas  branches  of 
qualified  U.S.  banks. 
EFFECTIVE  DATE:  September  14. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  K.  Norsworthy,  Chief,  or  Brion 
R.  Thompson.  Esq.,  Office  of  Regulatory 
Policy,  (202)  272-2048,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  D.C.  20549. 

After  the  effective  date,  questions 
should  be  directed  to  the  Office  of  Chief 
Counsel,  (202)  272-2030,  Division  of 
Investment  Management,  450  Fifth 
Street,  NW.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  rule  17f-5  [\7 
CFR  270.17f-5j  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a-l  et 
seq.)  ("Act")  which  provides  an 
exemption  from  the  custody 
requirements  of  section  17(r)  of  the  Act 
[15  U.S.C.  80a-17(nj  to  enable  U.S.  and 
Canadian  registered  management 
investment  companies  to  place  and 
maintain  foreign  securities  (as  defined 
in  the  rule)  with  certain  foreign 
custodians  provided  that  the  directors 


make  certain  determinations  with 
resp>ect  to  such  foreign  custodial 
arrangements.  Canadian  investment 
companies  relying  on  the  rule  may  place 
and  maintain  their  foreign  securities 
with  overseas  branches  of  quahfied  US. 
banks  (as  defined  in  the  rule). 
Conforming  amendments  to  rules  7d-l 
and  17f-4  under  the  Act  are  adopted  to 
reflect  the  adoption  of  rule  17f-6. 

Without  exemptive  relief  from  section 
17(f),  a  U.S.  registered  management 
investment  company  may  maintain  its 
assets  outside  the  United  States  only  if  - 
the  assets  are  in  the  custody  of  an 
overseas  branch  of  a  U.S.  bank  and  a 
Canadian  registered  management 
investment  company  may  only  maintain 
its  assets  within  the  United  States.  A 
U.S.  investment  company  intending  to 
purchase  or  sell  foreign  securities  in  a 
foreign  country  or  region  that  does  not 
have  an  overseas  branch  of  a  US.  bank 
offering  custodial  services  must  apply 
for  exemptive  relief  or  incur  the 
inconvenience  and  expense  associated 
with  moving  the  securities  away  for 
their  primary  market  or  forego  effecting 
transactions  in  that  particular  securities 
market.  Canadian  investment 
companies  must  apply  for  exemptive 
relief  to  permit  them  to  maintain  their 
assets  anywhere  outside  the  United 
States. 

Rule  17f-5  was  proposed  to  permit 
U.S.  and  Canadian  investment 
companies  to  make  foreign  custody 
arrangements  under  appropriate 
conditions.  The  rule  was  originally 
proposed  in  Investment  Company  Act 
Release  No.  12354  (April  5. 1982}  [47  FR 
16341].  Based  upon  comments  received 
on  that  proposal,  a  revised  version  of 
the  rule  was  published  for  public 
comment  in  Investment  Company  Act 
Release  No.  13724  (January  17. 1984)  [49 
FR  2904).  Both  releases  discuss  in  detail 
the  Commission's  reasons  for  proposing 
an  exemptive  rule  in  this  area  and  for 
proposing  certain  conditions  to  the 
exemption.  This  release  focuses  upon 
commentator  reaction  to  the  revised 
proposal  and  the  changes  that  have 
been  made  in  the  revised  proposal  to 
reflect  those  comments. 

At  the  present  time,  several 
investment  companies  have  made 
foreign  custody  arrangements  in  reliance 
upon  exemptive  orders  granted  to  The 
Chase  Manhattan  Bank  ("Chase")  and 
The  Bank  of  New  York  ("BONY").  These 
banks  requested  and  were  granted 
exemptive  relief  from  section  17(f)  by 
Commission  order  to  act  as 
intermediaries  for  their  investment 
company  customers  in  establishing  and 
maintaining  foreign  custody 
arrangements  for  those  customers  under 
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certain  conditioM.'  After  rule  17f-5  was 
initially  proposed,  the  Division  of 
Investment  Management  took  the 
position  that  it  would  not  recommend 
enforcement  actibn  to  the  Commission  if 
investment  companies  were  to  establish 
foreign  ciistody  arrangement  that 
conformed  to  the  conditions  contained 
in  the  Chase  order  and  in  the  rule 
proposal,  provided  of  course  that  those 
arrangements  were  modified  if 
necessary  to  conform  to  the  conditions 
of  the  final  rule  when  adopted.* 

The  Commission  today  is  issuing  two 
notices  advising  Chase  and  BONY  that 
it  intends  to  modify  certain  conditions  of 
their  exemptive  orders  to  conform  to 
conditions  of  the  final  rule.' Any 
investment  companies  that  may  have 
made  foreign  custody  arrangements  in 
reliance  on  the  Chase  or  BONY  orders 
or  the  staff's  no-action  position  will  be 
given  until  March  1, 1985  to  conform 
those  arrangements  to  the  orders  as 
modified  or  to  the  fmal  rule  adopted 
today.  While  investment  companies 
relying  on  the  Chase  or  BONY  orders  or 
on  the  staffs  no-action  position  will 
have  until  March  1. 1985  to  modify 
existing  foreign  custody  arrangements 
where  necessary,  any  new  foreign 
custody  arrangements  made  by  those 
companies  after  the  effective  date  of  the 
rule  must  comply  with  the  conditions  of 
the  rule  or  of  the  orders  as  the 
Commission  intends  to  modify  them. 

I.  Discussion 

In  response  to  the  revised  rule 
proposal,  the  Commission  received 
fifteen  comment  letters.*  With  respect  to 


'  See  Inveatment  Company  Act  Release  No.  12053 
(November  20. 19B1).  granting  the  application  of 
Cha»e  Manhattan  Bank.  N.A..  File  No  812-4475.  and 
Investment  Company  Act  Release  No.  12658 
(September  14.  1882).  granting  the  applicaUon  of  the 
Bank  of  New  York,  812-5109 

'See  response  of  the  Division  of  Investment 
Management  to  retjueet  of  the  Mitsubishi  Bank  of 
Califomla  (Pub.  avail.  Sept  1, 1982):  gee  oho 
response  of  the  Division  of  Investment  Management 
to  request  of  State  Street  Bank  and  Trust  Company 
(pub.  avail.  ]an.  IS,  1084).- 

'See  Investment  Company  Act  Release  Nos. 
14133  and  14134  (September  7,  1984).  See  also  infra 
text  at  notes  5-8  and  11. 

'One  commentator  requested  that  the 
Commission  hold  an  evidentiary  hearing  on  the 
revised  proposal  The  Commission  is  not  rvquired 
by  the  applicable  provisions  of  the  Act  or  of  the 
Adminstrative  Procedure  Act  to  grant  this  request 
Se«,  e.g..  Wathington  State  Farm  Bureau  v. 
Marshall.  825  F.  2d  296.  307  (9th  Cir.  1980)  and 
Caitfomia  Citixent  Board  Asa 'a  v.  U.S.  375  F.2d  43. 
50  (9th  Cir.  1967).  cerL  denied.  38B  U.S.  644  (1987). 
The  Commission  has  decided  not  to  exercise  its 
discretionary  authority  to  hold  a  hearing,  because 
In  its  opinion,  staff  research  and  two  rounds  of 
comment  letters  provide  a  sufficient  factual  basis 
for  the  rule  adoptioa 


the  scope  of  the  rule,  the  commentators 
addressed  the  type  of  foreign  custody 
arrangements  which  would  be 
appropriate  for  Canadian  Investment 
companies,  the  type  of  securities  that 
investment  companies  may  keep  with 
foreign  custodians  and  the  type  of 
foreign  custodians  that  should  be 
considered  eligible  custodians.  The 
conunentators  also  addressed  whether 
investment  company  directors  should  be 
permitted  to  delegate  their  responsibility 
for  making  foreign  custody 
arrangements  to  intermediaries  and  if 
so.  the  type  of  entity  which  should  be 
considered  qualified  to  act  as 
intermediary. 

As  discussed  in  more  detail  below, 
the  final  rule,  as  in  the  revised  proposal, 
allows  Canadian  investment  companies 
to  maintain  their  assets  in  overseas 
branches  of  qualified  U.S.  banks  and 
defines  foreign  securities  to  include 
securities  Issued  and  sold  primarily 
outside  the  United  States  by  a  foreign  or 
U.S.  issuer.  The  final  rule  differs, 
however,  from  the  revised  proposal  by 
reducing  the  minimum  shareholders' 
equity  required  of  foreign  banking 
institutions  and  trust  companies  from 
$400  to  $200  million.  The  fmal  rule  also 
reduces  the  minimum  shareholders' 
equity  required  of  foreign  subsidiaries  of 
U.S.  banks  and  bank-holding  companies 
from  $200  to  $100  million,  applying  that 
standard  to  the  subsidiary  rather  than 
its  parent.' 

Like  the  revised  proposal,  the  final 
rule  does  not  permit  investment 
company  directors  to  delegate  the 
responsibility  of  authorizing  the 
company's  foreign  custody 
arrangements  to  U.S.  intermediary.  The 
text  of  the  rule,  however,  has  been 
redrafted  to  make  clear  that  the 
Commission  does  not  intend  to 
discourage  an  investment  company  frotr 
using  an  expert  third  party,  such  as  its 
U.S.  custodian,  to  assist  it  in  selecting 
the  country  where  the  assets  will  be 
located  or  the  foreign  custodian  which 
will  have  custody  of  the  assets.  Nor 
does  the  Commission  intend  to  deter  an 
investment  company  from  relying  on  an 
intermediary  to  negotiate  a  contract 
with  an  eligible  foreign  custodian  or  to 
oversee  the  performance  of  that 
custodian.  However,  the  rule  makes 
clear  that  the  directors  must  have  an 
opportunity  to  approve  the  country,  the 
foreign  custodian  and  the  contract 
negotiated  with  the  custodian  before  a 


foreign  custody  arrangement  is 
Implemented.* Further,  the  rule  makes 
clear  that  it  ia  the  directors' 
responsibility  to  independendy  evaluate 
the  company's  existing  foreign  custody 
arrangements  even  though  the  company 
may  use  an  intermediary  to  assist  in  that 
process.' 

As  discussed  below,  the  instruction  in 
the  revised  proposal  relating  to  cash  and 
cash  equivalents  and  certain 
instructions  relating  to  the  custody 
agreement  are  moved  direcdy  to  the  text 
of  the  final  rule  to  become  express 
conditions.*  The  iiutmction  relating  to 
physical  segregation  of  aaseU  has  been 
deleted.  The  remaining  instructions  have 
been  redesignated  as  "notes"  to  the  final 
rule  and  an  additional  paragraph  has 
been  added  concerning  the  selection  of 
foreign  custodians.  In  view  of  the  trend 
towards  evidencing  ownership  of 
securities  by  book-entry,  the  paragraph 
relating  to  physical  segregation  of  assets 
has  been  deleted. 

A.  Scope  of  the  Rule 

1.  Canadian  companies 

The  final  rule  allows  Canadian 
investment  companies  that  are 
registered  under  the  Act  pursuant  to  the 
conditions  of  rule  7d-l  to  maintain 
foreign  securities,  cash  and  cash 
equivalents  with  overseas  branches  of 
qualified  U.S.  banks.  A  qualified  U.S. 
bank  is  defined  to  be  a  banking 
institution  or  trust  company  that  meets 


'  Cf-  Chase  and  BONY  orders  which  do  not 
contam  any  minimum  sixs  requirements  for  foreign 
custodians.  As  of  this  date,  the  Commission  is 
issuing  noUces  of  iu  intent  to  amend  those  orders  to 
require  that  investment  companies  relying  on  these 
orders  must  use  foreign  custodisns  that  meet  these 
eligibility  requirements. 


'  Cf.  Chase  and  BONY  orders  thai  condition 
exemptive  relief,  inter  alia,  upon  the  foreign  custody 
agreement  being  subject  to  the  investment 
company's  approvaL  These  orders  do  not  explicitly 
state  that  such  approval  must  be  obtamed  before 
the  foreign  cuatody  agreemaot  is  implemented.  As  of 
this  date,  the  Commission  is  issuing  notices  of  its 
intent  to  amend  the  Chase  and  BONY  orders  to. 
inter  alia,  make  deer  that  any  tnvestment  company 
relying  upon  these  orders  must  have  a  mafonty  of 
Its  directors  approve  any  foreign  custody 
arrangement  made  by  Chase  or  BONY  before  thai 
arrangement  is  Implemented. 

'  Cf.  Oiase  and  BONY  applications  that  slate  only 
that  under  rale  17{-4  |17  CFR  270.l7f-4],  a  majority 
of  directors  of  the  Investment  company  an  required 
to  review  the  custody  agreement  with  Chase  and 
%vith  any  foreign  securities  depository  at  least 
annually.  As  of  this  date,  the  Commission  is  issuing 
notices  of  Its  intent  to  amend  Che  Chase  and  BONY 
orders  to  require  the  directors  to  establisii  a  system 
to  monitor  all  of  their  company's  existliig  foreign 
custody  arrangements  and  to  review  those 
srrangementa  at  leael  annually  to  determine 
whetlier  their  cootiauance  is  in  tiie  best  interest  of 
the  compaiiy  end  its  shaivholders. 

■  Cf.  Chaae  and  BONY  orders  which  do  not 
address  the  amount  of  cash  and  cash  eqaivalenm 
that  an  investment  company  may  maintam  in  a 
foreign  bank  or  foreign  ••oiiritie*  depoaltory  As  of 
thu  date,  the  Commiaaioa  ia  iaauing  ootloes  of  iU 
intent  to  amend  those  orders  to  require  that  an 
investment  company  may  mainUin  cash  and  each 
equivalents  with  an  eligible  foreign  custodian  only 
in  amounts  reasonably  necessary  to  effect  the 
company's  foreign  securities  transactions. 
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the  definition  of  bank  contained  in 
section  2(a)(5)  of  the  Act  and  that  has  an 
aggregate  capital,  surplus  and  undivided 
profits  of  at  least  $500,000. 

Three  commentators  believed  that  the 
final  rule  should  not  differentiate 
between  Canadian  and  U.S.  investment 
companies.  In  their  view,  if  the  rule 
limited  Canadian  companies  to 
maintaining  their  foreign  securities  in 
overseas  branches  of  qualified  U.S. 
banks,  those  companies  would  be 
subjected  to  unnecessary  financial  and 
operational  burdens.  These 
commentators  argued  that  once  a 
foreign  fund  has  been  permitted  to 
register  pursuant  to  section  7(d)  of  the 
Act,  the  Commission's  jurisdictional 
concerns  should  be  resolved,  because  a 
statutory  condition  to  registration  under 
the  section  is  a  Commission  finding  that 
"it  is  both  legally  and  practically 
feasible  effectively  to  enforce  the 
provisions  of  [the  Act)  against  such 
company  ..."  Two  of  those 
commentators  suggested  that  instead  of 
requiring  Canadian  investment 
companies  to  maintain  100%  of  their 
assets  in  the  custody  of  U.S.  bank 
branches,  Canadian  companies  could  be 
required  to  maintain  at  least  25%  of  their 
assets  insuch  branches.  Two  other 
commentators  recommended  that  the 
term  "an  overseas  branch"  of  a  qualified 
U.S.  bank  branches  be  changed  to  "a 
foreign  branch"  because  otherwise  the 
rule  could  be  read  to  prohibit  a 
Canadian  investment  company  from 
maintaining  custody  of  its  assets  with 
Canadian  branches  of  qualified  U.S. 
banks. 

The  Commission  believes  that 
registered  Canadian  investment 
companies  should  maintain  their 
securities  within  the  United  States  as 
contemplated  by  rule  7d-l»  unless  the 
primary  trading  market  for  a  security  is 
overseas,  i.e.,  outside  the  United  States 
and  Canada.  To  the  extent  that  a 
Canadian  investment  company's  foreign 
custodial  arrangements  involve  foreign 
entities  other  than  overseas  branches  of 
U.S.  banks,  the  Commission  further 
believes  that  the  staff  should  continue  to 
evaluate  such  arrangements  in  the 
context  of  individual  applications  in 
order  to  address  adequately  the 
potential  difficulties  which  a  U.S. 
shareholder  or  the  Commission  may 
encounter  in  obtaining  jurisdiction  over, 
or  enforcing  a  judgment  against,  such 


'See  Investment  Company  Act  Release  No.  1945 
(lanuary  28, 1954)  |19  FR  25851.  At  the  time  rule  7<1-1 
was  proposed  to  permit  Canadian  investment 
companies  to  register  under  the  Act  the 
Commission  stated  that,  among  other  things,  such 
companies  must  mainlam  tlieir  assets  in  the  United 
States. 


Canadian  companies  and  their  officers 
and  directors. 

2.  Definition  of  foreign  securities 

The  final  rule,  as  in  the  revised 
proposal,  defines  the  term  "foreign 
securities"  to  include  securities  issued 
and  sold  primarily  outside  the  United 
States  by  a  foreign  or  U.S.  issuer. '"One 
commentator  recommended  that  the 
definition  be  amended  to  include 
securities  which  although  issued  and 
sold  in  the  United  States  have  a 
significant  trading  market  ouside  the 
United  States.  Another  wanted  foreign 
securities  redefined  as  "securities 
issued,  sold  or  having  a  trading  market 
outside  the  United  States,"  arguing  that 
this  revised  definition  would  eliminate 
the  uncertainty  that  the  word 
"primarily"  produces  and  would 
introduce  the  concept  of  a  foreign 
trading  market  "as  an  appropriate  nexus 
justifying  the  choice  of  a  foreign 
depository."  The  Commission  has 
decided,  however,  that  the  proposed 
definition  should  not  be  modified  in  this 
regard.  The  rule  is  intended  essentially 
to  give  investment  companies  the 
flexibility  to  maintain  their  assets  in  or 
near  their  primary  trading  markets  when 
those  markets  are  outside  the  United 
States — not  to  give  investment 
companies  the  opportunity  to  keep 
abroad  assets  customarily  purchased  or 
sold  in  the  United  States. 

3.  Eligible  foreign  custodians 

a.  Definition  of  eligible  foreign 
banking  institutions  and  trust 
companies.  The  final  rule  reduces  the 
proposed  minimum  shareholders"  equity 
requirement  for  foreign  banking 
institutions  and  trust  companies  from 
$400  to  $200  million  (US  $  or  the 
equivalent  of  US  $)  and  replaces  the 
proposed  requirement  that  a  U.S.  bank 
or  bank-holding  company  have  at  least 
$200  million  shareholders'  equity  in 
order  for  its  majority-owned  foreign 
subsidiaries  to  qualify  as  eligible  foreign 
custodians  with  a  requirement  that  a 
majority-owned  foreign  subsidiary  must 
have  shareholders'  equity  in  excess  of 
$100  million.  Any  foreign  banking 
institution  or  trust  company  and  any 
foreign  subsidiary  of  a  U.S.  bank  or 
bank-holding  company  that  maintains 
custody  of  the  company's  assets  must 
meet  these  minimum  equity 
requirements  throughout  the  time  that  it 
serves  as  the  company's  custodian  or 
subcustodian. 


'•The  definition  has  been  reworded  to  make  clear 
that  securities  issued  or  guaranteed  by  the  U.S. 
Government  or  by  any  state  or  any  political 
subdivision  or  agency  thereof  must  be  issued  and 
sold  primarily  outside  the  United  Stales  in  order  to 
be  considered  "foreign  securities"  under  the  rule. 


Seven  commentators  believed  that 
minimum  equity  should  not  determine 
whether  a  foreign  bank  or  trust  company 
is  competent  to  serve  as  an  eligible 
foreign  custodian.  Four  of  those 
commentators  argued  that  the  proposed 
equity  requirement  was  arbitrary  and 
excessive  and  would  preclude  many 
otherwise  qualified  foreign  banks  from 
serving  as  eligible  foreign  custodians. 
Two  commentators  observed  that  there 
are  countries  where  there  are  no  banks 
that  would  meet  the  minimum 
requirement  and  that  certain  foreign 
banks,  particularly  those  that  are  owned 
by  a  foreign  government,  might  not  have 
shareholders'  equity. 

The  commentators  suggested  several 
alternative  definitions  of  eligible  foreign 
banking  institutions  and  trust 
companies.  One  commentator 
recommended  that  the  requirement 
provide  that  an  eligible  foreign 
custodian  have  total  assets  in  excess  of 
$500  million.  Another  commentator 
suggested  that  the  definition  include 
foreign  banking  institutions  or  trust 
companies  that  are  regulated  by  a 
foreign  government  or  agency  thereof  or 
that  have  shareholders'  equity  in  excess 
of  $400  million.  A  third  commentator 
suggested  that  the  minimum  equity 
requirement  should  be  no  higher  than 
that  which  the  alternative  formulation  of 
the  revised  proposal  would  impose  on 
U.S.  intermediaries  (i.e.,  at  least  $200 
million);  and  in  a  foreign  country  where 
no  foreign  bank  meets  that  equity 
requirement,  the  five  largest  banks  of 
that  country  should  be  considered 
eligible  foreign  custodians.  That 
commentator  believed,  however,  that  if 
a  qualified  U.S.  intermediary  selects  the 
foreign  custodian,  the  foreign  custodian 
should  not  have  to  satisfy  any  size 
criterion.  Another  commentator 
observed  that  if  the  equity  requirement 
is  denominated  in  U.S.  dollars,  some 
eligible  foreign  custodians  could  become 
suddenly  ineligible  due  to  foreign 
currency  fluctuations.  That  commentator 
suggested  that  the  rule  state  that  if  a 
foreign  bank  is  an  eligible  foreign 
custodian  at  the  time  a  custody 
agreement  is  entered  into,  it  will  not 
become  ineligible  if  it  fails  to  continue  to 
satisfy  the  size  standard  because  of 
foreign  currency  fluctuations  or  other 
developments.  Two  commentators 
suggested  that  instead  of  prescribing 
size  criteria,  the  rule  should  require  that 
investment  company  directors  consider 
more  relevant  factors  which  stress  an 
institution's  competence  as  a  custodian. 

The  Commission  believes  that  the 
revised  definition  will  permit  investment 
companies  to  find  a  sufficient  number  of 
qualifying  foreign  banks  and  trust 
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companies  and  foreign  tubsidiaries  of 
U.S.  banks  and  bank-holding  companies 
while  reducing  to  the  extent  practicable 
the  risks  inherent  in  foreign  custody 
arrangements.  While  the  revised 
derinition,may  preclude  a  smaller 
foreign  bank  with  custodial  expertise 
from  serving  as  an  eligible  foreign 
custodian  under  the  rule,  that  bank  can 
always  be  the  subject  of  an  application 
for  exemptive  rehef  and.  if  appropriate, 
the  rule  can  be  amended  in  the  future, 
based  on  that  applications  experience. 

b.  Definition  of  eligible  foreign 
securities  depositories  and  clearing 
agencies.  The  definition  of  eligible 
foreign  securities  depositories  and 
clearing  agencies  has  not  been  changed 
in  the  final  rule.  In  order  to  be  an 
eligible  foreign  custodian,  a  securities 
depository  or  clearing  agency 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  must  either  operate  the  central 
system  for  handling  of  securities  or 
equivalent  book-entries  in  a  particular 
country  or  operate  a  transnational 
system  for  the  central  handling  of 
securities  or  equivalent  book  entries." 
Four  commentators  objected  to  this 
proposed  definition.  Two  objected 
because  certain  foreign  securities 
depositories  may  not  operate  the  only 
central  system  for  handling  of  securities 
issued  in  a  particular  country.  These 
commentators  suggested  that  the 
definition  of  eligible  foreign  securities 
depositories  and  clearing  agencies  be 
revised  to  include  those  depositories 
and  clearing  agencies  which  operate  a 
central  system  for  handling  of  securites 
or  equivalent  book-entries.  Another 
commentator  objected  to  the  proposed 
definition  because  transnational 
clearing  systems  operated  by  a  foreign 
branch  of  a  qualified  U.S.  bank  would 
not  be  included. 

The  Commission  believes  that  foreign 
custody  arrangements  with  foreign 
securities  depositories  or  clearing 
agencies  that  do  not  operate  the  central 
system  for  handling  securities  or 
equivalent  book-entries  in  a  given 
country  should  be  evaluated  on  a  case- 
by-ctse  basis.  Transnational  securities 
depositories  and  clearing  agencies 
which  are  operated  by  overseas 
branches  of  U.S.  banks  would  be 


"  Cf.  Chaw  and  BONY  ordera  which  permit 
invntment  companie*  to  ua*  any  foreign  aecnrities 
dppoaltory  or  clearing  agency  which  operate*  a 
central  lyitem  for  handling  of  aecuhtiei  or 
equivalent  book-entriea.  Aa  of  thia  date,  the 
Commiaaion  ii  issuing  noticea  of  ita  intent  to  modify 
the  Chase  and  BONY  orders  to,  inter  alia,  require 
that,  with  the  exceptton  of  transnational  foreign 
depositorie*  and  clearing  agencies,  investment 
companies  relying  on  those  orders  must  have  their 
assets  deposited  only  in  the  central  system  for 
handling  securities  in  a  given  country. 


considered  eligible  foreign  custodians 
under  the  definition  as  (Ht)posed.  While 
certain  transnational  depositoriet  and 
clearing  systems  may  be  operated  by  an 
overseas  branch  of  a  U.S.  bank,  it  is  the 
Commission's  understanding  that  the 
depository  or  clearing  agency  is  still 
incorporated  or  organized  outside  the 
United  States. 

B.  Involvement  of  a  Third  Party 

The  final  rule  has  been  redrafted  to 
make  clear  that  the  director*  may  use  an 
expert  third  party  to:  (i)  Select  the 
country  where  the  company's  assets  will 
be  located;  "  (ii)  select  the  foreign 
custodian(8)  that  will  have  custody  of 
those  assets;  (iii)  negotiate  custody 
agreements  with  those  custodians;  and 
(iv)  oversee  those  foreign  custody 
arrangements.  The  third  party  selection 
of  country  and/or  foreign  custodian  and 
any  contract  negotiated  by  the  third 
party  with  that  foreign  custodian  must 
be  approved  by  the  directors  before  the 
foreign  custody  arrangement  can  be 
implemented.  Further,  the  performance 
of  the  foreign  custodian  is  subject  to  the 
directors'  review  and  approval  at  least 
once  a  year. 

Eleven  commentators  uiged  that  the 
proposed  rule  be  revised  to  permit  the 
directors  to  delegate  to  a  qualified  third 
party  the  responsibihty  of  selecting 
foreign  custodians,  negotiating  contracts 
with  those  custodians  and  overseeing 
their  performance.  One  commentator 
believed  that  the  rule  should  also  permit 
the  directors  to  delegate  the  selection  of 
the  foreign  country  where  the  company's 
assets  would  be  located. 

Several  commentators  pointed  out 
that  most  investment  companies  employ 
U.S.  intermediaries  because  the 
companies  do  not  have  the  bai^gaining 
power  or  the  resources  to  deal  with 
foreign  custodians  directly.  According  to 
these  commentators,  because 
intermediaries  have  estabhshed 
relationships  with  veuious  foreign 
custodians,  they  are  more  experienced 
than  investment  company  directors  in 
negotiating  custody  agreements  that 
provide  cost  savings  and  adequate 
safeguards  for  the  company's  assets.  In 
contrast  two  commentators  beheved 
that  investment  company  directors 
should  retain  ultimate  responsibility  for 
approving  each  of  the  company's  foreign 
custody  arrangements. 

The  Commission  does  not  intend  in 
the  final  rule  {nor  did  it  intend  in  the 
revised  proposal)  to  prevent  investment 
companies  from  using  an  intermediary 

"Cf  Chase  and  BONY  orders  that  condition 
exemptive  relief,  inter  alia,  upon  the  directors  of 
each  mvestment  company  selecting  the  country 
where  their  company's  assets  will  be  located 


to  mtabliah  and  superviM  foreign 
custody  arrangements  because  there 
may  be  instances  %vhere  the 
intermediary  has  greater  expertise  than 
the  directors  in  dealfaig  with  a  particular 
foreign  banking  institution,  trust 
company,  securities  depository  or 
clearing  agency.  Where  an  intennediary 
has  established  ■  rriatiooship  with  ■ 
foreign  custodian,  the  intermediary  may 
be  in  a  better  position  to  evaluate  the 
risks  associated  with  foreign  custody 
arrangements  widi  that  custodian.  In 
addition,  as  noted  by  the  commentators, 
investment  companies  that  use  an 
intermediaiy  may  experience  cost 
savings  from  operating  efficiencies  that 
the  intermediary  is  able  to  effect. 
However,  the  Commission  beUeves  that 
the  company's  assets  should  be  moved 
to  a  new  location  only  after  the  directors 
have  had  an  opportunity  to  approve  that 
foreign  custody  arrangement  Further, 
the  Commission  believes  that  the 
directors  should  retain  primarj' 
responsibility  for  periodically  evaluating 
those  arrangements. 

C.  Conditions  to  the  Exemption 

The  final  rule  includes  in  its  text 
certain  conditions  to  the  exemption 
which  appeared  as  instructions  In  the 
revised  proposal.  In  particular,  the  rule 
requires  the  custody  agreement  to 
provide  that  (i)  the  company  will  be 
adequately  indemnified  and  its  assets 
adequately  insured  in  the  event  of 
loss; "  (ii)  the  company's  assets  will  not 
be  subject  to  any  right  charge,  security 
interest  lien  or  claim  of  any  kind  in 
favor  of  the  foreign  custodian  or  its 
creditors  except  a  claim  for  payment  for 
their  safe  custody  or  administration; " 
(iii)  beneficial  ownership  for  the 
company's  assets  will  be  freely 
transferable  without  the  payment  of 
money  or  value  other  than  for  safe 
custody  or  administration; "  (iv) 


"  See  Inatruction  3g  of  the  reviaed  propoaaL  See 
also  Chase  application  as  amended,  at  pp  B-7  and 
p.  13. 

"See  inatruction  3a  of  the  r««ria«d  proposaiL  See 
also  Chase  appUcatiaB  as  biimiuImI,  as  p.  a  rula 
17f-ifb)(2)  with  respact  to  custody  of  aecuhtias  by 
member  finna;  §ee  alto  Exchange  Act  Releaaa  No. 
10429  (October  Ii  1*73)  [38  PR  »217)  publishing  the 
Commission's  guldaliaas  for  placement  by  brokers 
or  deakra  of  cuatomar'a  sacuritiM  in  foMiyi 
depositories,  clauiai  agencies  or  banks  for 
purposes  of  rule  lSc3-3  under  the  Exchange  Act  (17 
CPU  1 240.15CS-S):  see  o/so  rule  404b-l  [2S  CPR 
i  2550.404b-l)  adopted  by  the  Departmant  of  Labor 
under  aaction  404(b)  of  tlia  Bmpk^  Radrananl 
Income  Security  Act  of  1874  12»  Ui.C  1104(b)J 
permitting  a  fiduciary  to  entrust  care  ovar  aasets  of 
an  employee  benefit  plan  to  a  U.S.  broker  or  daaler 
which  in  turn  m«in»«inf  the  custody  of  such  assets 
in  a  foreign  depoaitory,  clearing  agency  or  bank. 

"See  instruction  3b  of  the  revised  proposal.  See 
also  analogous  provision*  cited  supra  in  note  14 
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adequate  records  will  be  maintained 
identifying  the  assets  as  belonging  to  the 
company;  '•  (v)  the  company's 
independent  public  accountants  will 
either  be  given  access  to  those  records 
or  confirmation  of  the  contents  of  those 
records; "  and  (vi)  the  company  will 
receive  periodic  reports  with  respect  to 
the  safekeeping  of  its  assets,  including 
but  not  necessarily  limited  to, 
notification  of  any  transfer  to  or  &om 
the  company's  account.'*  In  addition,  the 
final  rule  contains  as  a  condition, 
instead  of  an  instruction,  a  requirement 
that  the  company's  cash  and  cash 
equivalents  be  maintained  with  eligible 
foreign  custodians  only  in  amounts 
reasonably  necessary  to  effect  the 
company's  foreign  securities 
transactions."  The  Commission  believes 
that  these  conditions  are  so  critical  to 
the  adequate  safekeeping  of  investment 
company  securities  that  they  belong  in 
the  text  of  the  rule  as  formal  conditions 
to  exemption.  With  the  exception  of  the 
condition  relating  to  cash  and  cash 
equivalents,  all  of  these  conditions  are 
conditions  to  the  exemptive  relief 
granted  Chase  and  BONY  customers 
and,  in  the  case  of  conditions  (ii)  and 
(iii),  are  also  conditions  to  the  foreign 
custody  of  brokerage  and  ERISA  funds."" 

D.  Notes  to  the  Rule 

As  discussed  above,  several  of  the 
instructions  to  the  revised  proposal  have 
been  incorporated  in  the  text  of  the  final 
rule  as  conditions  to  exemptive  relief. 
With  the  exception  of  the  instruction 
relating  to  physical  segregation  of 
assets,  the  other  instructions  to  the 
revised  proposal  have  been  retained  as 
notes  to  the  final  rule.  In  consideration 
of  commentator  observations  that 
physical  segregation  may  no  longer  be 
possible  where  ownership  of  a 
company's  securities  is  evidenced  by 
book-entry,  instruction  Schas  been 
deleted.  A  new  note  has  been  added  to 
make  clear  that  size  is  not  the  only 
criterion  which  should  be  considered  in 
selecting  a  company's  foreign 
custodians.  Note  2a  states  that  in 
selecting  or  approving  the  selection  of  a 
foreign  custodian,  the  directors  should 
consider,  among  other  things,  the 
financial  strength  of  the  foreign 
custodian,  its  general  reputation  and 
standing  in  the  country  in  which  it  is 
located,  its  ability  to  provide  efficiently 


"See  inatniction  3c  of  the  revited  propoial. 

"  See  iiutruction  3d  of  the  revised  proposal.  See 
also  Chase  application  as  amended,  at  p.  7. 

■*  See  instruction  3e  of  the  revised  proposal.  See 
also  Chase  application  as  amended,  at  p.  5. 

"See  instruction  4  of  the  revised  proposal. 

"See  supra  notes  13-19. 


the  custodial  services  required  and  the 
relative  costs  of  those  services." 

Although  a  number  of  commentators 
generally  opposed  including  instructions 
in  the  final  rule,  the  Commission 
believes  that  in  view  of  the  rule's  scope, 
the  extent  to  which  it  authorizes 
departures  from  past  practices  and  the 
critical  importance  of  safekeeping  fimd 
assets,  the  impression  should  not  be 
conveyed  that  foreign  custody  is  a 
routine  matter.  Determinations 
concerning  foreign  custody  of  funds 
assets,  because  of  the  increased  risks 
involved,  mandate  a  high  degree  of 
scrutiny. 

List  of  Subjects  in  17  CFR  Part  270 

Accountants,  Accounting.  Fraud, 
Investment  companies,  Securities, 
Surety  bonds. 

n.  Text  of  Final  Rule  and  Rule 
Amendments 

PART  270-{AMENDED] 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  By  revising  paragraph  (b)(8)(v)  of 
5  270.7d-l  to  read  as  follows: 

§  270.74-1    Speciflcation  of  conditions  and 
arrangements  for  Canadian  management 
investment  companies  requesting  order 
permitting  registration. 
*        »        »        •        » 

(b)  *  •  *      , 

(8)  •  •  *       I 

(v)  Except  as  provided  in  rule  17f-5 
[17  CFR  270.17f-5].  applicant  will 
appoint,  by  contract,  a  bank,  as  defined 
in  section  2(a)(5)  and  having  the 
qualification  described  in  section 
26(a)(1),  to  act  as  trustee  of,  and 
maintain  in  its  sole  custody  in  the 
United  States,  all  of  applicant's 
securities  and  cash,  other  than  cash 
necessary  to  meet  applicant's  current 
administrative  expenses.  Said  contract 
will  provide,  inter  alia,  that  said 
custodian  will: 

(A)  consummate  all  purchases  and 
sales  of  securities  by  applicant,  other 
than  purchases  and  sales  on  an 
established  securities  exchange,  through 
the  delivery  of  securities  and  receipt  of 
cash,  or  vice  versa  as  the  case  may  be, 
within  the  United  States,  and  (B)  redeem 
in  the  United  States  such  of  applicant's 
shares  as  shall  be  surrendered  therefor, 
and  (C)  distribute  applicant's  assets,  or 
the  proceeds  thereof,  to  applicant's 
creditors  and  shareholders,  upon  service 
upon  the  custodian  of  an  order  of  the 
Commission  or  court  directing  such 


"See  Chase  application  as  amended  at  p.  13. 


distribution  as  provided  in  paragraphs 
(b)  (3)  and  (5)  of  this  section. 

2.  By  revising  paragraph  (b)  of 
S  270.17f-4  to  read  as  follows: 

§270.17f-4    Deposits  Of  securttiM  in 
securities  depositories. 
***** 

(b)  A  registered  management 
investment  company  (investment 
company)  or  any  qualified  custodian 
may  deposit  all  or  any  part  of  the 
securities  owned  by  the  investment 
company  in  a  foreign  securities 
depository  or  clearing  agency  in 
accordance  with  rule  17f-5  (17  CFR 
270.17f-5)  or  in  a  (1)  clearing  agency 
registered  with  the  Commission  under 
section  17A  of  the  Securities  Exchange 
Act  of  1934  (clearing  agency),  which  acts 
as  a  securities  depository,  or  (2)  the 
book-entry  system  as  provided  in 
Subpart  O  of  Treasury  Circular  No.  300, 
31  CFR  306,  Subpart  B  of  31  CFR  Part 
350.  and  the  book-entry  regulations  of 
federal  agencies  substantially  in  the 
form  of  Subpart  O,  in  accordance  with 
the  following  paragraphs  of  this  rule. 
*         •         •         *         * 

3.  By  adding  §  270.17f-5  to  read  as 
follows: 

S  270. 1 7f-5    Custody  of  Investment 
company  assets  outside  the  United  States. 

(a)  Any  management  investment 
company  registered  under  the  Act,  and 
incorporated  or  organized  under  the 
laws  of  the  United  States  or  of  a  state, 
may  place  and  maintain  in  the  care  of 
an  eligible  foreign  custodian  the 
company's  foreign  securities,  cash  and 
cash  equivalents  in  amounts  reasonably 
necessary  to  effect  the  company's 
foreign  securities  transactions.  Provided 
That. 

(1)  A  majority  of  the  board  of 
directors  of  the  company  shall  have: 

(i)  Determined  that  maintaining  the 
company's  assets  in  a  particular  country 
or  countries  is  consistent  with  the  best 
interests  of  the  company  and  its 
shareholders; 

(ii)  Determined  that  maintaining  the 
company's  assets  with  a  particular 
foreign  custodian  is  consistent  with  the 
best  interests  of  the  company  and  its 
shareholders;  and 

(iii)  Approved,  as  consistent  with  the 
best  interests  of  the  company  and  its 
shareholders,  a  written  contract  which 
will  govern  the  maimer  in  which  such 
custodian  will  maintain  the  company's 
assets  and  which  provides  that: 

(A)  The  company  will  be  adequately 
indemnified  and  its  assets  adequately 
insured  in  the  event  of  loss; 
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(B)  The  company's  assets  will  not  be 
subject  to  any  right,  charge,  security 
interest,  lien  or  claim  of  any  kind  in 
favor  of  the  foreign  custodian  or  its 
creditdrs  except  a  claim  of  payment  for 
their  safe  custody  or  administration; 

(C)  Beneficial  ownership  for  the 
company's  assets  will  be  freely 
transferable  without  the  payment  of 
money  or  value  other  than  for  safe 
custody  or  administration; 

(D)  Adequate  records  will  be 
maintained  identifying  the  assets  as 
belonging  to  the  company; 

(E)  The  company's  independent  public 
accountants  will  be  given  access  to 
those  records  or  confirmation  of  the 
contents  of  those  records:  and 

(F)  The  company  will  receive  periodic 
reports  with  respect  to  the  safekeeping 
of  the  company's  assets,  including,  but 
not  necessarily  limited  to,  notification  of 
any  transfer  to  or  from  the  company's 
account. 

(2)  The  board  of  directors  establishes 
a  system  to  monitor  such  foreign 
custody  arrangements  to  ensure 
compliance  with  the  conditions  of  this 
rule: 

(3)  A  majority  of  the  board  of 
directors,  at  least  annually,  reviews  and 
approves  the  continuance  of  such 
arrangements  as  consistent  with  the 
best  interests  of  the  company  and  its 
shareholders. 

(b)  Any  management  investment 
company,  incorporated  or  organized 
under  the  laws  of  Canada  and  registered 
under  the  Act  pursuant  to  the  conditions 
of  rule  7d-l,  may  place  and  maintain  the 
company's  foreign  securities,  cash  and 
cash  equivalents  in  the  care  of  an 
overseas  branch  of  a  quahfied  U.S. 
bank.  Provided  That: 

(1)  Prior  to  the  placing  of  any  such 
assets  with  such  overseas  branch,  a 
majority  of  the  board  of  directors  of  the 
company  shall  have  determined  that 
maintaining  such  assets  in  a  particular 
country  or  coui\fries  is  consistent  with 
the  best  interests  of  the  company  and  its 
shareholders; 

(2)  The  board  of  directors  establishes 
a  system  to  monitor  such  foreign 
custody  arrangements  and  to  ensure 
that  the  amount  of  cash  and  cash 
equivalents  maintained  in  the  care  of 
such  overseas  branch  is  limited  to  an 
amount  reasonably  necessary  to  effect 
the  company's  foreign  securities 
transactions:  and 

(3)  A  majority  of  the  board  of 
directors,  at  least  annually,  reviews  and 
approves  the  continuation  of  such 
arrangements  as  consistent  with  the 
best  interests  of  the  company  and  its 
shareholders. 

(c)  As  used  herein, 

f 
I 


(1)  "Foreign  Securities"  include: 
securities  issued  and  sold  primarily 
outside  the  United  States  by  a  foreign 
government,  a  national  of  any  foreign 
country  or  a  corporation  or  other 
organization  incorporated  or  organized 
under  the  laws  of  any  foreign  country 
and  securities  issued  or  guaranteed  by 
the  Government  of  the  United  States  or 
by  any  state  or  any  political  subdivision 
thereof  or  by  any  agency  thereof  or  by 
any  entity  organized  under  the  laws  of 
the  United  States  or  of  any  state  thereof 
which  have  been  issued  and  sold 
primarily  outside  the  United  States. 

(2)  "Eligible  Foreign  Custodian" 
means: 

(i)  A  banking  institution  or  trust 
company,  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States,  that  is  regulated  as 
such  by  that  country's  government  or  an 
agency  thereof  and  that  has 
shareholders'  equity  in  excess  of 
$200,000,000  (U.S.  $  or  the  equivalent  of 
U.S.  $);  or 

(ii)  A  majority-owned  direct  or 
indirect  subsidiary  of  a  qualified  U.S. 
bank  or  bank-holding  company  that  is 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100,000,000;  or 

(iii)  A  securities  depository  or  clearing 
agency,  incorporated  or  organized  under 
the  laws  of  a  country  other  than  the 
United  States,  which  operates  the 
central  system  for  handling  of  securities 
or  equivalent  book-entries  in  that 
country:  or 

(iv)  A  securities  depository  or  clearing 
agency,  incorporated  or  organized  under 
the  laws  of  a  country  other  than  the 
United  States  which  operates  a 
transnational  system  for  the  central 
handling  of  securities  or  equivalent 
book-entries. 

(3)  "Qualified  U.S.  Bank"  means  (i)  a 
banking  institution  organized  under  the 
laws  of  the  United  States,  (ii)  a  member 
bank  of  the  Federal  Reserve  System,  (iii) 
any  other  banking  institution  or  trust 
company  organized  under  the  laws  of 
any  state  or  of  the  United  States, 
whether  incorporated  or  not.  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  oTthe  business  of  which  consists 
of  receiving  deposits  or  exercising 
fiduciary  powers  similar  to  those 
permitted  to  national  banks  under  the 
authority  of  the  Comptroller  of  the 
Currency  and  which  is  supervised  and 
examined  by  State  or  Federal  authority 
having  supervision  over  banks,  and 
which  is  not  operated  for  the  purpose  of 
evading  the  provisions  of  this  rule,  or 
(iv)  a  receiver,  conservator,  or  other 
liquidating  agent  of  any  institution  or 


firm  included  in  clauses  (i),  (ii),  or  (iii)  of 
this  paragraph.  Any  entity  deucribed  in 
clause  (i),  (ii),  (iii)  or  (iv)  must  have  an 
aggregate  capital,  surplus,  and 
undivided  profits  of  a  specified 
minimum  amount,  which  shall  not  be 
less  than  $500,000. 

Notes. — The  provision*  of  rule  17f-^  set 
forth  detenninatioM  which  the  directors  of 
the  registered  investment  management 
company  must  make  in  connection  with 
approving  foreign  custody  arrangements." 
Those  determinations  should  be  made  only 
after  consideration  of  all  matters  which  the 
directors,  in  carrying  out  their  fiduciary 
duties,  find  relevant,  including  but  not 
necessarily  limited  to,  consideration  of  the 
following: 

1.  With  respect  to  the  selection  of  the 
country  where  the  company's  assets  will  be 
maintained,  the  directors  of  U.S.  and 
Canadian  investment  companies  should 
consider: 

a.  Whether  applicable  foreign  law  would 
restrict  the  access  afforded  the  company's 
independent  public  accountants  to  books  and 
records  kept  by  an  eligible  foreign  custodian 
located  in  that  country; 

b.  Whether  applicable  foreign  law  would 
restrict  the  company's  ability  to  recover  its 
assets  in  the  event  of  the  bankruptcy  of  an 
eligible  foreign  custodian  located  in  that 
country; 

c.  Whether  applicable  foreign  law  would 
restrict  the  company's  ability  to  recover 
assets  that  are  lost  while  under  the  control  of 
an  eligible  foreign  custodian  located  in  the 
country; 

d.  The  likelihood  of  expropriation, 
nationalization,  freezes,  or  confiscation  of  the 
company's  assets;  and 

e.  Whether  difficulties  in  converting  the 
company's  cash  and  cash  equivalents  to  U.S. 
dollars  are  reasonably  foreseeable; 

2.  With  respect  to  the  selection  of  a  foreign 
custodian,  the  directors  of  a  U.S.  investment 
company  should  consider 

a.  The  financial  strength  of  the  foreign 
custodian,  its  general  reputation  and  standing 
in  the  country  in  which  it  is  located  its 
ability  to  provide  efficiently  the  custodial 
services  required  and  the  relative  cost  for 
those  services. 

b.  Whether  the  foreign  custodian  would 
provide  a  level  of  safeguards  for  maintaining 
the  company's  assets  not  materially  different 
from  that  provided  by  the  company  s  U.S. 
custodian  in  maintaining  the  company's 
securities  in  the  United  States; 

c.  Whether  the  foreign  custodian  hat 
branch  offices  in  the  United  States  in  order  to 
facilitate  the  assertion  of  jurisdiction  over 
and  enforcement  of  judgments  against  such 
costodian:  and 

d  In  the  case  of  a  foreign  securities 
depository,  the  number  of  participants  in.  and 
operating  history  of,  the  depository. 

3.  The  extent  of  a  U.S.  or  Canadian 
company's  exposure  to  loss  and  the  potential 
effect  thereof  upon  shareholders  should  be 


"See  Investment  Company  Act  Release  Na 
13724.  lanuary  17. 1984. 
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disclosed,  if  naterial.  in  the  cofla|»ny'» 
pcaapectus. 

SUtailafT  bMiK  Rule  17f-S  is  ado|ited 

pursuant  to  tections  e{c\  [15  US.C  a0»-8(c>] 
and  38(a)  [15  U.S.C  80a-37(a)]  of  tke  Ad. 
Technical  amendmeoU  to  rules  76-1  and  17f- 
4  are  adopted  pursuant  to  sectkm  38(a)  of  the 
Act. 

By  the  CcmiBusiiaa. 

Dated:  September  7.  IQM. 
Shiriey  E.  Hoffis, 
Acting  Secretary. 

[fH  (Xx:.  M-U3M  Filed  S-ia-Mi  kM  ami 
WUJNO  COOf  aSM-St-M 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratioa 

21  CFR  Part  177 

(Docket  No.  e3F-0088I 

Indirect  Food  Additives;  Poiyinera; 
Correction 

agency:  Food  and  Drug  Administration. 
ACnOM:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correctiog  the 
document  that  provided  for  the  safe  use 
of  certain  ethylene-l,4-cyt:k>hexyJen€ 
dimethylene  ferephthalate  copofyraer 
formulations  in  contact  with  foods  and 
beverages  containing  up  to  50  percent 
alcohol  (49  FR  29576;  Judy  23. 1984].  That 
document  failed  to  reflect  an 
amendment  published  in  the  Federal 
Register  of  }une  22. 1964  (49  FR  25628). 
This  document  corrects  that  error. 

EFFECTTVt  DATK  fuly  23,  1984. 


FOR  RIRfTMER  INFOIMtATIOM  OOMTACT. 

Michad  E.  Kaahtock.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  2G0  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 


KTIOClnPR 
Doc  84-19308  appearing  on  page  2957B 
in  the  issue  of  Monday,  July  23, 1964.  the 
following  correction  is  madle  on  pagje 
29577:  In  §  177.1315  Ethylene- 1.4- 
cyclohexylene  dimethy/ene 
'e rep htfia late  copolymer  in  the  table  in 
paragraph  [b]  in  the  first  column  in  the 
fourth  line  in  items  4.  and  5..  the  words 
"or  terepbthalic  acid"  are  added 
between  "terephthaiate"  and  "with". 

Dated:  September  7, 1984. 
Richard  |.  Ronlt. 

Acting  Director.  Center  for  Food  Safety  and 
Apphed  ffutrition. 

|FR  Doc.  14-24331  Piled  9-13-M.  «:«  un| 
BNJJNa  COOE  4iaO-01-M 


DEPARTHEMT  OF  H0USIM6  AND 
URBAN  DE^LOPMENT 

Offica  of  ttw  AaaiatMl  Secretary  for 
Houainf    Federal  Houelwg 

24  CFR  Part  3280 

[Docket  No.  n-«4-l068;  FR-16371 

Mamifactured  Home  Construction  and 
Safety  Standartls;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 

ACTION:  Correction  to  a  final  rule. 

SUMMARY:  On  August  9. 1984,  the 
Department  published  a  final  rule 
revising  its  Manufactured  Home 
Construction  and  Safety  Standards.  The 
final  rule  is  scheduled  to  be  effective  on 
February  11, 1985  (See  Notice 
announcing  corrected  effective  date 
published  on  August  17. 1984. 49  FR 
32847.)  The  first  amendment  in  the 
August  9, 1984  rule  contained  an  error, 
which  today's  document  corrects. 

FOR  FURTHER  INFORMATtON  CONTACT. 

Richard  A.  Mendlen,  Manufactured 
Housing  Standards  Envision.  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  Room  9154,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  S.W..  Washington,  D.C 
20na  Telephone  (202)  755-5798.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

Accordingly,  this  document  corrects  FR 
Doc  84-21078  appearing  on  page  31996 
of  the  August  9. 1984,  issue  of  the 
Federal  Register  as  set  forth  below: 

On  page  32008.  in  the  right  column, 
amendment  number  "1."  is  corrected  to 
read  as  follows: 

1.  Section  328ai06  is  amended  by 
revising  paragraph  (c)  and  by  adding  a 
new  paragraph  (d)  as  set  forth  below: 

§3280.106    Exit  fadltties;  egress  wtndows. 

(c)  Lx>cks.  latches,  operating  handles, 
tabs,  and  any  other  window  screen  or 
storm  window  devices  which  need  to  be 
operated  in  erdei  to  permit  exiting,  shall 
not  be  located  in  excess  of  54  inches 
from  the  finished  floor. 

(d)  Integral  rolled-in  screens  shall  not 
be  permitted  in  an  egress  window  unless 
the  window  is  of  the  hinged-type. 

Aiidiority:  Sees.  804  and  K5  of  the  NationaJ 
Manufactured  Kouiing  Coostnictiaii  and 
Safety  Standards  Act  of  1974.  42  IJ.S.C.  5403 
and  S424.  and  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C  3535(dJ, 


DalKk  Septembec  IV  UM. 
Grady  1.  Naoia. 

AssiatarH  General  Cotmml  for  Regtiatieaa. 

|FR  Doc.  ••-M4»Pli»tf  •-»-••;  IBM  anl 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

Certified  Deeignaaed  7M  Agencies 

AOCMCY:  Equal  Employment  Opporttmity 

Commission. 

ACTION:  Fkial  rule;  amendment. 

SUMMARr.  The  Equal  Employment 
Opportunity  Commission  am^ntUt  its 
regulations  on  certified  designated  706 
agencies.  Publication  of  this  amendment 
effectuates  the  designation  of  the 
Kansas  City,  Missouri  Human  Relations 
Department,  and  St.  Louis,  Missouri 
Civil  Rights  EnfOTcement  Agency  as 
certified  706  Agencies. 
EFFECTIVE  DJITC:  September  13, 1984, 
FOR  FURTHER  INFORMATION  CONTACT: 
Hollis  Larkins.  Equal  EmployneBt 
Opporttmity  Commission.  Office  of 
Program  Operations.  Special  Services 
Staff.  2401  E  Street  NW,  Waslib^im. 
DC.  20607,  telephooe 202/6M-6aoe. 
SUPPt.EMENTARY  INFORMATKHT  The 
Commission  has  determined  that  the 
Kansas  City,  Missouri  Human  Relations 
Department,  and  St.  Louis,  Kfissouri 
CiYil  Rights  Enforeenient  Agency  meet 
the  eligibility  criteria  for  certification  of 
a  designated  706  agency  as  established 
in  29  CFR  1601.75(b}.  In  accordance  with 
29  ere  1601.75(c)  the  Commission 
hereby  amends  the  list  of  certified 
designated  706  agencies  to  include  the 
Kansas  City,  Misaouri  Human  Relations 
Department,  and  St.  Louis,  Missouri 
Civil  Rights  Enforcement  Agency. 
Publication  of  diis  amendracot  lo 
§  1601.80  effectuates  the  designation  of 
the  following  agencies  as  a  certified  700 
agencies:  Kansas  City,  Missouri  Human 
Relations  Department,  and  St.  Louis. 
Missouri  Civil  Rights  Enforcement 
Agency. 

List  of  Sub)acts  in  29  CFR  Part  latl 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity,  Intergovernmental 

relations. 

PART  1601— {AMEf40EDl 

§1601.80    [Amencledl 

AccOTdingly.  29  CFR  Part  1601  is 
amended  in  §  1601.80  by  adding  the 
Kansas  City,  Missouri  Human  Relations 
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Department,  and  St.  Louis.  Missouri 
Civil  Rights  Enforcement  Agency  in 
alphabetical  order. 

(42  U.S.C.  2000e-12(a)) 

Signed  at  Washington,  DC.  this  6th  day  of 
September  1984. 

For  the  Commisaion. 

Clarence  Thomas. 

Chairman,  Equal  Employment  Opportunity 
Commission. 

(FR  Doc  »*-24304  Filed  »-13-ft4.  8:45  un] 
BIUJNQ  COOE  M70-0»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[DoO  6010.S-R,  Amdt  No.  28] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Treatment  of  Mental  Disorders 
agency:  Office  of  the  Secretary.  DoD. 
action:  Amendment  of  final  rule. 


SUMMARY:  This  amends  portions  of  the 
CHAMPUS  DoD  6010.8-R  that  describe 
the  benefits  available  imder  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  for  the  treatment  of 
mental  disorders.  This  amendment  is 
necessary  to  implement  certain  policy 
decisions  of  the  Secretary  of  Defense 
intended  to  bring  the  CHAMPUS 
benefits  into  line  with  the  current 
practices  of  professionals  who  treat 
mental  disorders  and  to  strengthen  our 
ability  to  monitor  and  control  the  cost 
and  quality  of  services  in  this  significant 
benefit  area. 

DATE:  The  provisions  of  this  amendment 
are  effective  November  13. 1984.  Any 
Residential  Treatment  Center  or 
Alcoholism  Treatment  Facility  which 
has  not  entered  into  a  participation 
agreement  with  the  Director. 
OCHAMPUS.  as  set  forth  in  this 
amendment,  by  June  1. 1985.  will  no 
longer  be  considered  a  CHAMPUS- 
authorized  provider  and  no  benefits  will 
be  paid  for  any  service  rendered  by  such 
facility. 

ADDRESS:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services.  (OCHAMPUS).  Policy  Branch. 
Aurora.  CO  80045. 

POR  FURTHER  INFORMATION  CONTACT 

Rose  M.  Sabo,  Policy  Branch. 
OCHAMPUS.  telephone  (303)  361-4014. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834.  appearing  in  the  Federal 
Register  on  April  4, 1977.  (42  FR  17972). 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R. 
"Implementation  of  the  Civilian  Health 


and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)."  as  Part  199  of 
this  title. 

The  treatment  of  mental  disorders  is  a 
significant  benefit  under  the  CHAMPUS 
because  the  Uniformed  Services  medical 
treatment  facilities  have  Umited 
capacity  to  provide  such  services. 
Military  dependents  and  retirees  who 
might  have  access  to  the  Uniformed 
Service  medical  treatment  facilities  for 
much  of  their  medical  care  must  often 
rely  on  civilian  providers  when  in  need 
of  treatment  for  psychological  and 
emotional  disorders.  Therefore,  while 
CHAMPUS  pays  for  only  a  portion  of 
the  total  medical  services  received  by 
our  6.5  million  beneficiaries,  it  pays  for 
most  of  the  mental  health  services  our 
beneficiaries  receive.  This  heavy 
reliance  on  CHAMPUS  coverage  means 
that  about  16%  of  the  total  CHAMPUS 
benefit  payments  are  for  mental  health 
services. 

The  CHAMPUS  benefit  for  treatment 
of  mental  disorders  is  also  unique  in 
that  there  are  few  limitations.  Most  third 
party  benefit  programs  and  health 
insurance  programs  establish  absolute 
limits  on  the  number  of  inpatient  days  or 
outpatient  visits  they  will  cover  for  the 
treatment  of  mental  disorders  or  set  a 
maximum  dollar  limit  on  coverage  of  the 
treatment  of  mental  disorders.  In 
general.  CHAMPUS  will  cover  services 
for  the  treatment  of  mental  disorders  so 
long  as  the  care  is  medically  or 
psychologically  necessary.  Even  a 
recent  funding  limitation  which  limits 
coverage  of  inpatient  mental  health 
services  to  60  days  in  a  calendar  year 
for  a  beneficiary  permits  coverage  of 
services  in  excess  of  80  days  in 
extraordinary  circumstances  are 
present.  This  issue  will  be  addressed  in 
a  separate  amendment. 

This  lack  of  limitations  on  CHAMPUS 
coverage  of  the  treatment  of  mental 
disorders  means  that  we  must  be 
unusually  concerned  with  assuring  that 
the  services  we  cover  are  medically  or 
physchologically  necessary  and  are  of 
high  quality. 

Since  the  publication  of  the 
CHAMPUS  Regulation  in  1977.  we  have 
identified  a  number  of  issues  related  to 
the  program's  benefits  for  the  treatment 
of  mental  disorders  that  should  be 
clarified  or  amended.  These 
modifications  are  necessary  for  a 
number  of  reasons:  changes  in 
professional  practices,  identification  of 
areas  of  the  benefit  that  require  closer 
monitoring,  and  areas  in  which  current 
requirements  are  unnecessarily 
burdensome. 

Accordingly,  on  September  15, 1982,  in 
FR  Doc.  82-25252  (42  FR  40644),  we 
published  a  notice  of  proposed 


rulemaking  for  pubUc  comment. 
Comments  were  received  from  44 
individuals  and  oiganizations. 

The  notice  proposed  to  amend  the 
Regulation  in  the  following  general 
areas:  the  basic  benefits  for  inpatient 
and  outpatient  treatment  of  mental 
disorders  by  both  professional  and 
institutional  providers,  benefits  and 
provider  authorization  standards  for 
residential  treatment  centers,  benefits 
and  provider  authorization  standards  for 
the  treatment  of  alcoholism,  standards 
for  CHAMPUS  authorization  of 
professional  providers,  and 
miscellaneous  technical  and  clarifj-ing 
amendments. 

Following  is  a  discussion  of  the 
comments  we  received  and  the  action 
we  are  taking  in  response. 

Basic  Benefits  for  Treatment  of  MenUl 
Disorders 

1.  Definition  of  Mental  Disorder. 
Many  of  the  comments  objected  to  the 
proposed  definition  of  mental  disorder. 
Those  commenting  stated  that  the 
definition  was  unduly  restrictive,  would 
prevent  coverage  of  needed  services, 
and  was  a  distortion  of  the  definition  of 
mental  disorder  generally  in  use  by  the 
profession. 

The  Regulation  currently  defines  a 
[Nervous  and]  Mental  Disorder  as  a 
condition  listed  in  the  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders. 
2nd  edition  (DSM-D).  We  proposed  to 
amend  this  definition,  first  because  the 
third  edition  of  the  manual.  DSM-III,  is 
now  in  wide  use,  and.  second,  because 
this  limited  definition  does  not 
adequately  describe  the  condition  that 
CHAMPUS  provides  coverage  for. 
Consequently,  we  proposed  to  change 
this  definition  to  read  as  follows: 
"Mental  Disorder  means  a  nervous  or 
mental  condition  which  involves  a 
clinically  significant  behavioral  or 
psychological  syndrome  or  pattern  that 
occurs  in  an  individual  and  is  associated 
with  a  painful  symptom  [distress]  and 
an  impairment  in  functioning  in  one  or 
more  age-appropriate  life  activities." 

We  stated  in  the  notice  that  this 
definition  was  similar  to  the  definition 
of  mental  disorder  in  DSM-III.  The 
significant  difference  is  that  our 
proposed  definition  requires  distress 
and  functional  impairment  whereas  the 
DSM-in  definition  discusses  distress  or 
impairment. 

It  is  long-standing  program  pohcy  that, 
in  order  for  benefits  to  be  paid  for  the 
treatment  of  mental  disorders,  the 
patient's  condition  must  be  serious 
enough  to  interfere  with  his  or  her 
ability  to  carry  out  usual  activities.  This 
definition  does  not  add  that 
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requiremeBt,  bat  i 
into  the  RcgiilatiMk 

CHAMPUScaaw 
designad  aiatply  to  iaprawa  laa  pabaaTs 
general  lava!  ol  haailk  at  —■"  Vring  Wa 
cover  only  thoea  Mivicae  which  are 
medically  or  paychologicaUy  nacetaaiy 
to  dia^ioM  or  tiaal  aa  ittnesa  or  iaiuiy. 
It  is  tha  propam's  poiitioD  that.  whUe  a 
person  may  exhibit  tigna  oi  tyraptoniB 
which  meet  the  Hiagiio«ti^  criteria  of 
DSM-OI.  treatment  becoaoes  medically 
or  peychologically  oecessary.  for 
purposes  of  CHAMPUS  coverage,  when 
the  mental  disorder  is  of  a  degree  which 
interferes  with  the  patient's  ability  to 
carry  out  usual  activities,  such  as  work 
or  school. 

We  believe  that  early  interventioa  is 
as  important  in  the  treatment  of  mental 
disorders  as  it  is  in  the  treatment  of 
other  cooditiooa.  We  would  point  out 
that  the  definition  does  not  require  that 
a  patient  be  unable  to  carry  out  usual 
activities.  It  requires  rather  that  the 
patient's  abih'ty  to  function  be  impaired. 

Because  of  the  concern  of  the 
commenters,  however,  we  are  clarifying 
that  the  defhiitian  of  mental  disorder 
only  defines  a  level  of  disorder  which 
qualifies  for  benefit  payment. 

2.  Treatment  of  Mental  Disorders  by 
Other  Than  Physicians.  Several 
comments  wanted  the  Regulation  to 
State  that  all  servicea  moat  be  performed 
by  physicians  or  under  a  phirsician's 
supervision.  Other  comments  obfected 
to  the  reqwrement  that  the  services  of 
clinical  social  workers  and  marriage  and 
family  counselors  be  performed  under 
phjpsiciaB  supervision. 

Still  others  requested  that  we 
recognize  as  autharizad  providers  types 
of  providers  not  now  listed  in  the 
regulatioB.  sudi  as  certified 
psychoanalysti  and  cettifiad  auntal 
health  coonsekva. 

CHAMPUS  rules  regarding  who  aiay 
be  considered  an  mdepeodent 
profeaaional  provider,  with  no 
reqairement  for  physician  saperviaioa. 
derive  from  language  contained  in  the 
annual  Defense  Appropriation  Act.  To 
the  extent  that  the  Appropriation  Act 
restrictions  permit  as  to  coasidar  a 
provider  to  be  independent  at  physician 
supervision,  we  arv  takmg  the  general 
position  in  the  notice  that  we  will 
provide  payment  for  servicea  provided 
to  eligible  beneficiaries  if:  1.  The  service 
is  a  benefit  of  CHAMPUS  and  meets  alt 
requirements  for  coverage,  2.  the 
provider  of  the  care  ia  a  CHAkiPUS- 
authorized  provider  in  accordance  with 
S  199.12  of  Part  199,  and  3.  the  provider's 
state  license  perauts  the  rendfring  of  the 
specific  service. 

AU  instructiona  we  issue  to  claims 
processors  and  professional  reviewers 


to  h■^J^^nw^^  this  uneadment  wiU 
empbaaixe  that  aie<fical  servicea  awst 

be  rendered  by  or  under  a  physician's 
sapcrviwxi  and  that  lack  at  physkian 
involvement  when  sach  ia  deatanded  by 
the  circunutances  of  tha  case,  ia  a  basia 
for  denial  of  payment  on  faality 
grounds. 

In  some  caaea,  howe»ei.  where  wa  do 
speci]^  a  particnl^  provider,  we  do  so 
because  we  feel  that  impcvtast  iasocs  of 
quality  care  require  it.  It  should  also  be 
noted  that,  while  CHAMPUS  ati^t  not 
require  that  •  provider  be  supervised  by 
or  work  in  collaboration  with  a 
physician,  the  fUDvider's  state  license 
may.  In  that  case,  we  would  cover  only 
those  services  rendered  in  accordance 
with  the  provisions  of  that  state 
licensure. 

In  the  proposed  rule,  clinical  social 
workers  were  listed  as  providers  for 
whom  physician  supervision  was 
required.  At  the  time  the  notice  was 
published,  CHAMPUS  was  conducting  a 
test  of  coverage  of  the  services  of 
cUnical  social  workers  independent  of 
physician  supervision,  at  die  direction  of 
Congress.  Siace  that  time  and  in 
accordance  arith  congressional 
direction,  we  have  concluded  the  test 
and  authorized  CHAMPUS  coverage  of 
clinical  social  workers  as  independent 
providers.  AH  issues  relating  to 
standards  for  CHAMPUS  authorizaticm 
of  clinciai  social  workers  were  removed 
from  this  amendment  and  addressed  in 
a  separate  rulemaking  document.  Those 
comments  wc  recieved  in  response  to 
the  notice  on  the  subject  proposal  that 
specifically  addresseid  clinical  social 
workers  were  considered  in  the  social 
workers'  amendment. 

In  response  to  a  comment,  we  have 
changed  a  provider  designation  frcsn 
"Certified  Psychiatric  Nurse 
Practitioner"  to  "Certified  Psychiatric 
Nurse  Speciahst. ' 

We  do  not  plan  to  add  any  categories 
of  authorized  professional  providers  of 
mental  health  servicea  at  this  time.  We 
believe  that  CHAMPUS  beaeficiaiiea 
have  a  reasonably  broad  choice  of 
providers  from  among  the  gexkeraliy 
recognized  professions  that  treat  mental 
disorders. 

3.  Limits  and  review  requireaaents — 
Psychotherapy.  In  the  proposed  rule, 
S  199.10(c)(3)(ix)  sets  forth  certain  limits 
and  review  requirements  for  payment  of 
inpatient  and  outpatient  psychotherapy. 
Several  comaients  requested  that  we 
liberalize  tha  limitations.  We  have  not 
accepted  this  suggestion;  the  proposal 
generally  represents  more  liberal  limits 
than  are  currently  in  effect.  One 
comment,  however,  did  recommend  that 
we  provide  a  special  exception  to  the 
maximum  therapy-per-day  limit  in 


special  dicamstancas.  Wa  think  Am 
suggestion  has  merit  aad  can  be 
acconunodated  within  dw  proposed 
language.  The  proposed  lancaage 
deleted  the  reference  in  the  Regulation 
that  limited  psychotherapy  to  one 
session  in  a  24-hour  period.  Insttuctioai 
to  claims  processors  and  profeaaional 
reviewers  will  specifically  authorize 
more  than  one  psychotherapy  s^ftion  on 
the  same  day  under  special 
circumstances,  where  medical  or 
psychological  necessity  exists.  We 
continue  to  believe  tfiat,  in  general,  more 
than  one  psychotherapy  seaaian  on  the 
same  day  is  not  the  standard  of  care,  but 
we  also  understand  that  certain 
circumstances  might  make  more  than 
one  session  appropriate. 

We  will  continue  to  review  cardally 
any  case  where  multiple  psychotherapy 
sessions  are  provided  on  the  same  day 
and  win  expect  that  the  attending 
provider  will  document  fulty  the  medical 
or  ps3rchological  necessity  for  tbem. 

One  comment  asked  that  we  change 
the  reference  to  professional  review  of 
claims  to  peer  review.  We  have  not 
accepted  this  recommendatian.  Tha 
CHAMPUS  system  for  conducting 
reviews  of  the  quality  and 
appropriateness  of  care  is  a  combinatioa 
of  review  by  peers  and  review  by  other 
professionals.  We  feel  the  terra 
"professional  review"  more  clearly 
describes  this  combined  system.  Further, 
as  mentioned  previously,  the  CHAMPUS 
focus  is  on  the  service  rendered,  not 
necessarily  on  the  discipline  of  the 
provider  rendering  that  service.  We  are 
in  the  process  of  developing  standards 
and  criteria  for  review  of  claims  for 
treatment  of  mental  disorders  by  various 
mental  health  specialties  recognized  as 
authorized  CHAMPUS  providers. 

4.  Coverage  of  specific  metttal  health 
services.  A  group  of  comaieats 
requested  that  the  Regulation  list  tha 
specific  approaches  to  treatment  of 
mental  disorders  which  CHAMPUS 
covers  and  set  out  the  specific 
requirements  for  coverage  of 
electrosfaock  therapy.  We  have  not 
accepted  this  suggestion;  this  level  ol 
detail  is  covered  in  the  implementing 
instructions  issued  to  claims  processors 
and  professional  reviewers. 

Treatment  of  Alcoholism 

1.  Aversion  Therapy.  The  current 
regulation  is  silent  on  coverage  of 
aversion  therapy,  defined  as  the 
progrsRuned  use  of  physical  mcasuies. 
such  as  electric  shock,  ako^ol.  or  oAer 
drugs,  as  negative  reinforcameait  to 
prodace  a  eonditianed  aversion  to 
beverage  akohoL  Becaoae  professional 
opinifKi  we  have  received  on  the  issoe  ol 
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aversion  th^apy  has  been  mixed,  we 
concluded  that  aversion  therapy  waa 
not  widely  accepted  by  the  general 
medical  conununity  as  effective  for  the 
treatment  of  alcoholism.  Because  the 
CHAMPUS  Regulation  specifically 
prohibits  coverage  of  services  which  are 
investigational  or  not  generally  accepted 
by  the  medical  community  as  effective, 
we  proposed  to  exclude  aversion 
therapy  as  a  covered  service  in  the 
treatment  of  alcohohsm.  We  received 
several  comments  in  opposition  to  this 
exclusion. 

It  is  clear  that  support  for  the  efficacy 
of  aversion  therapy  has  grown;  however, 
our  very  real  concern  over  the  safety  of 
aversion  therapy  has  led  us  to  retain  the 
exclusion  of  this  service  in  the  final 
amendment. 

Nevertheless,  we  do  believe  that  this 
is  an  appropriate  area  for  further 
development.  We  will  be  asking 
interested  professionals  in  the  field  to 
meet  with  us  to  determine  whether  it  is 
possible  to  estabUsh  standards  and 
criteria  for  the  review  of  claims  for 
aversion  therapy.  We  will  be 
particularly  interested  in  determimng 
whether  we  can  develop  standards  for 
providers  of  aversion  therapy  to  assure 
responsible  patient  selection  and 
medical  screening  and  to  assure  that 
adequate  safeguards,  including  informed 
consent,  exist  for  the  patient  undergoing 
aversion  therapy.  If  such  standards  can 
be  developed  and  a  mechanism  can  be 
created  for  assuring  that  providers  meet 
the  standanjs,  an  amendment  of  the 
Regulation  \o  authorize  coverage  for 
aversion  therapy  would  be  considered. 

2.  Treatment  of  other  substance 
abuse.  One  comment  suggested  that  we 
amend  the  alcohol  benefits  to  apply  also 
to  the  treatment  of  other  substance 
abuse.  While  we  agree  that  specific 
infoiTOation  concerning  benefits  for 
treatment  of  other  substance  abuse  is 
required  in  the  Regulation,  we  do  not 
necessarily  agree  that  the  benefits  and 
provider  standards  prescribed  for 
treatment  of  alcoholism  are  appropriate 
for  other  substance  abuse.  We  are  in  the 
process  of  developing  guidelines  for  this 
area;  they  will  be  issued  separately. 

3.  Three-episode  lifetime  limit. 
Several  comments  objected  to  the 
lifetime  limit  on  benefits  for  the 
treatment  of  alcohohsm.  They  point  out 
that  alcoholism  is  a  chronic  disease, 
characterized  by  relapses,  and  that  by 
limiting  the  number  of  treatment 
episodes,  patients  may  be  denied 
treatment  that  would  be  effective  in 
overcoming  the  disease.  We  do  not  plan 
to  change  this  provision.  We  believe 
that  offering  coverage  for  multiple 
episodes  does  recognize  the  nature  of 
the  disease. 


4.  Alcohol  RehabilitatHm—Zl-day 
limit.  As  with  the  lifetime  limit  on 
coverage,  several  comments  objected  to 
the  21 -day  limit  on  alcohol  rebaiulitation 
services.  Their  objections  centered  on 
the  argument  that  many  alcohol 
programs  are  designed  as  21-  to  30-day 
programs.  Our  limit  means  that  patients 
must  often  bear  a  portion  of  the  cost  of 
the  program  themselves.  We  do  not  plan 
to  change  this  limit  at  Ais  time.  The  21- 
day  limit  on  residential  alcohol 
rehabilitation  has  been  a  CHAMPUS 
policy  since  1977.  We  have  seen  no 
research  that  indicates  that  longer 
programs  result  in  improved  outcomes, 
although  we  understand  that  such 
research  is  being  conducted.  If  the 
research  should  show  a  relationship 
between  length  of  program  and  outcome, 
we  would  consider  reopening  the  issue. 

5.  Coverage  of  other  providers.  One 
comment  requested  that  we  consider 
expanding  the  list  of  facilities  we 
authorize  to  include  recovery  homes  and 
halfway  houses.  While  we  recognize  the 
importance  of  these  facilities  to  the 
recovering  alcoholic,  their  primary  focus 
is  domiciliary  care  rather  than 
treatment.  Statutorily,  CHAMRJS  is 
prohibited  from  covering  domiciliary 
services. 

6.  Coverage  of  Antabuse  (disulfiraw). 
Several  comments  asked  that  we  clarify 
whether  the  exclusion  of  aversion 
therapy  meant  that  administration  of 
Antabuse  (disulfiram)  is  also  excluded. 
It  does  not.  We  do  not  consider  the 
administration  of  disulfiram  to  be 
aversion  therapy  since  the  intent  is  not 
to  estabUsh  a  conditioned  reflex. 
Disulfiram  is  covered  under  CHAMPUS 
as  a  prescription  drug. 

7.  Detoxification  services.  We  have 
added  language  to  the  amendment  to 
clarify  a  point  raised  in  the  comments. 
Detoxification  services  are  covered, 
whether  provided  in  a  hospital  or  in  an 
alcohol  rehabiliution  facility  qualified 
to  provide  iL  If  the  patient's  medical 
condition  is  serious  and  requires  the 
staff  and  faciUties  of  an  acute,  general 
hospital,  detoxification  is  payable  (for 
up  to  seven  days)  on  the  same  basis  as 
any  other  covered  hospital  admission.  If 
the  patient  is  able  to  be  detoxified  in  an 
authorized  alcohol  rehabilitation 
facility,  under  medical  supervision, 
coverage  of  the  detoxification  services 
is  in  addition  to  the  coverage  of 
rehabilitation  services.  The  medical 
necessity  for  and  the  length  of 
detoxification  must  be  docimiented. 

Authorized  Piovi^ts 

1.  Requirement  for  accreditation  by 
the  Joint  Commission  on  Accreditation 
of  Hospitals.  Several  comments  took 
issue  with  the  requirement  that  facilities 


be  aocradilad  by  the  Joint  Commiasion 
on  Aocraditation  of  Hoifiitak  OCAH)  ia 
order  to  be  aadwrixed  prawidefs  under 
CHAMPU&  We  have  anwnded  eack 
occuirenoa  of  this  lequiieianit  to 
provide  diat  a  fadlily  anist  be 
accredited  by  fCAH  or  mtist  be  oertifiad 
under  Title  XVm  of  the  Social  Security 
Act  (Medicare). 

It  has  been  long-standing  policy  that 
providers  seeking  authocizatian  by 
CHAMPUS  must  meet  standards 
established  by  their  re^wctiva 
professional  orgaoizatiaBS  and  national 
accrediting  bodies,  where  such  exist 
CHAMPUS  is  unable  to  conduct  a 
program  such  as  Medicare's  to  survey 
and  certify  each  {adiity  seeking 
authorizatian.  It  is  our  practice  to 
review  the  standards  set  by  the  various 
professional  organizations  or  national 
accrediting  bodies  and  to  require  either 
eligibihty  few  membership  In  die 
professional  organization  or 
accreditation  by  die  body  establishing 
acceptable  standards.  For  a  national 
program  such  as  CHAMPUS,  state 
licensure  can  only  be  one  component  of 
the  provider  certification  effort,  since 
each  state's  licensure  requirements  may 
differ. 

We  have  modified  the  amendment  to 
clarify  that  certification  by  Medicare  is 
acceptable  for  CHAMPUS  purposes,  to 
the  extent  that  Medicare  certifies  the 
same  types  of  facilities  that  CHAMPUS 
recognizes.  For  other  types  of  facilities, 
we  specify  the  standards,  if  any,  which 
we  have  reviewed  and  found  to  be 
acceptable. 

2.  Access  to  records.  Several 
comments  expressed  concern  that  the 
standards  for  various  facilities  require 
the  facilities  to  agree  to  make  clinical 
records  of  CHAMPUS  patients  available 
to  the  Director,  OCHAMPUS.  WhUe  we 
certainly  understand  the  concern  over 
confidentiality  of  the  patient's  records, 
we  would  point  out  that  patients 
authorize  the  release  of  records  to 
OCHAMPUS  as  part  of  die  proceduie 
for  claiming  benefit  payment  Further, 
by  law,  we  may  pay  only  for  services 
which  are  medically  or  psychologically 
necessary  to  diagnose  or  treat  illness  or 
injury.  Making  such  a  determination 
often  requires  us  to  review  clinical 
records. 

Because  we  are  cognizant  of  the 
sensitive  nature  of  the  records  created 
in  a  case  involving  the  treatment  of  a 
mental  disorder,  %ve  make  special  efforts 
to  assure  the  security  of  any  records  we 
request. 

Residential  Traatmant  Cantars 

Therapeutic  absences.  One  comment 
stated  an  objection  to  the  proposed 
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requirement  that  therapeutic  absences 
be  included  in  the  patient's  treatment 
plan.  The  current  Regulation  prohibits 
payment  for  institutional  charges  when 
the  patient  is  absent  from  the  facility, 
except  in  the  case  of  a  therapeutic 
absence  of  not  more  than  72  hours.  We 
recognize  that  a  gradual  re-introduction 
of  the  patient  to  his  or  her  usual 
environment  may  be  an  important  factor 
in  preventing  readmissions  and  that 
therapeutic  absences  of  longer  than  72 
hours  are  sometimes  required, 
particularly  late  in  the  patient's 
inpatient  care.  Since  we  do  not  expect 
the  facility  to  fill  that  patient's  bed 
during  the  absence,  we  believe  we  ought 
to  cover  that  charge.  However,  we  also 
believe  that  therapeutic  absences  must 
be  an  integral  part  of  the  case  planning. 

Technical  Changes 

We  also  received  several  editorial 
suggestions,  to  improve  clarity  or 
consistency.  Those  have  been  adopted. 

Also,  because  this  amendment 
significantly  revised  certain 
preauthorization  requirements,  we  are 
taking  this  opportunity  to  make 
technical  revisions  in  the  location  of 
information  regarding  preauthorization 
requirements  in  general.  Section  199.10, 
paragraph  (a)(ll)  will  contain  the 
general  instructions  on  preauthorization 
of  basic  benefits  and  other  sections  will 
simply  contain  a  cross-reference  to  this 
paragraph. 

We  have  also  reorganized  the  notice 
so  that  each  change  is  sequential,  rather 
than  grouped  by  subject,  as  was  done  in 
the  Notice  of  Proposed  Rulemaking. 

Finally,  we  have  added  a  paragraph  to 
Section  199.10,  to  specifically  cover 
occupational  therapy  services  when 
provided  to  inpatients  or  outpatients  of 
CHAMPUS  authorized  hospitals.  The 
removal  of  a  general  exclusion 
inadvertently  omitted  mention  of 
occupational  therapy  as  a  CHAMPUS 
covered  service. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 

Accordingly,  32  CFR.  Chapter  I  is 
amended  reading  as  follows: 

PART  199— IMPLEMENTATION  OF  THE 
CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES 

1.  In  5  199.8,  paragraph  (b)  the 
definitions  of  "Appropriate  Medical 
Care  paragraph  (i),"  "Basic  Program," 
"Clinical  Psychologist,"  "Collateral 
Visits."  "Hospitals:  Psychiatric." 
"Medical."  and  "Preauthorization"  are 
revised  to  read  as  follows: 


§  199.8    Dcflnftions. 


(b) 


Appropriate  Medical  Care.  •  *  * 
(i)  Services  performed  in  connection 
with  the  diagnosis  or  treatment  of 
disease  or  injury,  pregnancy,  mental 
disorder,  or  well-baby  care  which  are  in 
keeping  with  the  generally  accepted 
norms  for  medical  practice  in  the  United 
States. 
***** 

Basic  Program.  The  primary  medical 
benefits  authorized  under  Chapter  55  of 
title  10.  United  States  Code,  and  set 
forth  in  §  199.10. 

*         *         •    j     •         * 

Clinical  Psychologist.  A  psychologist, 
certified  or  licensed  at  the  independent 
practice  level  in  his  or  her  state,  who 
meets  the  criteria  in  §  199.12(c)(3)(iii)(o). 
***** 

Collateral  Visits.  Sessions  with  the 
patient's  famUy  or  significant  others  for 
purposes  of  information  gathering  or 

implementing  treatment  goals. 

***** 

Hospitals:  Psychiatric.  An  institution 
that  meets  the  criteria  in 
§  199.12(b)(4}(ii). 

•  •  *  *  * 

Medical.  The  generally  used  term 
which  pertains  to  the  diagnosis  and 
treatment  of  illness,  injury,  pregnancy 
and  mental  disorders  by  trained  and 
licensed  or  certified  health 
professionals.  For  purposes  of 
CHAMPUS,  the  term  "medical"  should 
be  understood  to  include  "medical, 
psychological,  surgical,  and  obstetrical" 
unless  it  is  specifically  stated  that  a 

more  restrictive  meaning  is  intended. 
***** 

Preauthorization.  A  decision  issued  in 
writing  by  the  Director,  OCHAMPUS,  or 
a  designee,  that  CHAMPUS  benefits  are 
payable  for  certain  services  that  a 
beneficiary  has  not  yet  received. 
***** 

2.  In  §  199.8,  paragraph  (b)  by 
removing  the  definitions  of  "DSM-II." 
"Medically  Necessary,"  "Nervous  and 
Mental  Disorder,"  "Psychiatric 
Services,"  "Residential  Treatment 
Centers  for  Emotionally  Disturbed 
Children  (RTC's),"  and  "RTC"  and  by 
adding,  in  alphabetical  order,  definitions 
for  "Certified  Psychiatric  Nurse 
Specialists,"  "Medically  or 
Psychologically  Necessary,"  "Mental 
Disorder,"  and  "Residential  Treatment 
Center  (RTC). "  to  read  as  follows: 

Certified  Psychiatric  Nurse  Specialist. 
A  licensed,  registered  nurse  who  meets 
the  criteria  in  §  199.12(c](3)(iii)Lg). 


Medically  or  Psychologically 
Necessary.  The  frequency,  extent,  and 
types  of  medical  services  or  supplies 
which  represent  appropriate  medical 
care  and  that  are  generally  accepted  by 
qualified  professionals  to  be  reasonable 
and  adequate  for  the  diagnosis  and 
treatment  of  illness,  injury,  pregnancy, 
and  mental  disorders  or  that  are 
reasonable  and  adequate  for  well-baby 
care. 
***** 

Mental  Disorder.  For  purposes  of  the 
payment  of  CHAMPUS  benefits,  a 
mental  disorder  is  a  nervous  or  mental 
condition  that  involves  a  clinically 
significant  behavioral  or  psychological 
syndrome  or  pattern  that  is  associated 
with  a  painful  symptom,  such  as 
distress,  and  that  impairs  a  patient's 
ability  to  function  in  one  or  more  major 
life  activities.  Additionally,  the  mental 
disorder  must  be  one  of  those  conditions 
listed  in  the  DSM-IIl. 

•  *  •  *  * 

Residential  Treatment  Center  (RTC) 
A  facility  (or  distinct  part  of  a  facility) 
which  meets  the  criteria  in 
§  199.12(b)(4)(v). 

***** 

3.  In  §  199.10,  by  redesignating 
paragraph  (a)(ll)  as  (a)(12)  and  adding 
new  paragraph  (a)(ll),  by  removing 
paragraphs  (b)(l)(ii),  (b)(l)(iii),  (b)(l}(iv), 
and  (b)(l)(v),  by  redesignating 
paragraph  (b)(l}(vi)  as  (b)(l)(ii),  by 
redesignating  paragraph  {b)(l)(vii)  as 
(b)(l)(iii),  by  redesignating  paragraph 
(b)(l)(viii)  as  (b)(l){iv);  by  revising 
paragraphs  (b)(4](v),  (b)(4)(vi),  (c)(2)(v), 
(c}(3)(vi),  (c)(3)(ix),  (c](3)(x),  (e)(4}, 
(e)(8)(iv),  (el(10)(iii).  (g)(1).  fg)(6),  (g)(19). 
(g)(22),  (g)(41),  and  (g)(44);  by  removing 
the  language  in  paragraphs  (g)(32], 
(g)(48),  and  (g)(49)  and  reserving  the 
number  designations  to  read  as  follows: 

§  199.10    Basic  program  benefits. 

(a)  General.'     *     * 

(11)  Preauthorization.  Because 
CHAMPUS  benefits  are  limited  for 
certain  types  of  care,  the  beneficiary  is 
required  to  obtain  preauthorization  from 
the  Director,  OCHAMPUS,  or  a 
designee,  before  the  services  are 
provided.  The  types  of  care  for  which 
preauthorization  is  required  are 
identified  in  other  parts  of  this  section. 
Examples  are  adjunctive  dental  care 
and  plastic,  cosmetic  and  reconstructive 
surgery. 

(i)  Purpose  of  preauthorization. 
Preauthorization  is  required  for  those 
types  of  services  for  which  coverage  is 
limited  or  for  which  the  conditions  for 
coverage  are  highly  technical.  In  such 
cases,  the  likelihood  that  CHAMPUS 
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benefits  will  not  be  available  is  high.  To 
minimize  the  risk  that  beneficiaries  will 
incur  costs  that  CHAMPUS  cannot 
cover,  the  beneficiary  is  expected  to 
request  preauthorization  of  the  care 
before  the  services  are  received.  If  a 
beneficiary  fails  to  obtain 
preauthorization  before  receiving  the 
services,  the  Director.  OCHAMPUS,  or  a 
designee,  may  extend  CHAMPUS 
benefits  if  the  services  or  supplies 
otherwise  would  qualify  for  benefits  but 
for  the  failure  to  obtain 
preauthorization. 

(ii)  Admissions  to  authorized 
institutions  requiring  preauthorization. 
When  the  Director,  OCHAMPUS. 
requires  preauthorization  to  an  inpatient 
facility,  the  request  for  preauthorization 
is  processed  by  CXIHAMPUS.  If  the 
beneficiary  elects  to  proceed  with  an 
admission  prior  to  receiving  written 
preauthorization  from  OCHAMPUS, 
authorization  may  be  requested 
subsequently.  If  the  stay  in  the 
institution  is  determined  to  be 
appropriate  under  the  provisions  of  this 
Regulation,  the  Director.  OCHAMPUS, 
or  a  designee,  shall  authorize  benefits 
retroactively  to  the  date  of  admission  to 
the  institution.  If  the  stay  is  determined 
not  to  qualify  under  the  provisions  of 
this  Part  the  Director,  or  a  designee, 
shall  deny  benefits  as  of  the  date  the 
care  failed  to  meet  the  requirements  for 
coverage. 

I")  Initial  preauthorization:  Limited  to 
30  days.  The  Director,  OCHAMPUS,  or  a 
designee,  shall  limit  the  initial 
preauthorization  to  30  days  of  inpatient 
care.  At  the  end  of  this  initial  30  days, 
the  Director,  OCHAMPUS,  or  a 
designee,  shall  review  the  care  to 
determine  whether  it  continues  to  be 
appropriate  and  to  meet  all 
requirements  for  coverage.  The  Director. 
OCHAMPUS.  or  designee,  shall  repeat 
this  review  every  30  days  thereafter,  or 
at  such  other  time  period  as  may  be 
specified  by  the  Director.  OCHAMPUS, 
or  a  designee. 

(/')  Approved tn^ntment  plan  A 
request  for  preauthorization  described 
in  paragraph  (a)(11)  of  this  section, 
requires  submission  of  a  detailed 
treatment  plan,  in  accordance  with 
guidelines  and  procedures  issued  by  the 
Director,  OCHAMPUS. 

(iii)  Other  preauthorization 
requirements,  (o)  The  Director, 
OCHAMPUS,  or  a  designee,  shall 
respond  to  all  requests  for 
preauthorization  in  writing  and  shall 
send  notification  of  approval  or  denial 
to  the  beneficiary. 

[b)  The  Director,  OCHAMPUS,  or  a 
designee,  shall  specify,  in  the  approved 
preauthorization,  the  services  and 
supplies  the  approval  covers. 


[r]  An  approved  preauthorization  is 
valid  only  for  90  days  from  the  date  of 
issuance.  If  the  preauthorized  services 
and  supplies  are  not  obtained  or 
commenced  within  the  OO^lay  period,  a 
new  preauthorization  request  is 
required. 

(d)  A  preauthorization  may  set  forth 
other  special  limits  or  requirements  as 
indicated  by  the  particailar  case  or 
situation  for  which  preauthorization  is 
being  issued. 

tb)    •  *  * 

(4)    *   •  * 

(v)  Treatment  of  mental  disorders. 
Services  and  supplies  that  are  medically 
or  psychologically  necessary  to 
diagnose  and  treat  rhe  mental  disorder 
for  which  the  patient  was  admitted  to 
the  RTC  Covered  services  arid 
requirements  for  qualifications  of 
providers  are  as  listed  in  paragraph 
(c](3)(ix)  of  this  section. 

(vi)  Other  necessary  medical  care. 
Emergency  medical  services  or  other 
authorized  medical  care  may  be 
rendered  by  the  RTC  provided  it  is 
professionally  capable  of  rendering  such 
services  and  meets  standards  required 
by  the  Director,  OCHAMPUS.  It  is 
intended,  however,  that  CHAMPUS 
payments  to  an  RTC  should  primarily 
cover  those  services  and  supplies 
directly  related  to  the  treatment  of 
mental  disorders  that  require  residential 
care. 


(c)    *  •  • 
(2)    •  *  * 

(v)  Treatment  of  mental  disorders. 
•        •        •        *        • 

(3]    •   •   • 

(vi)  Inpatient  care:  Concurrent 
Concurrent  inpatient  care  by  more  than 
one  individual  professional  provider  is 
covered  if  required  because  of  the 
severity  and  complexity  of  the 
beneficiary's  condition  or  because  the 
beneficiary  has  multiple  conditions  that 
require  treatment  by  providers  of 
different  specialities.  Any  claim  for 
concurrent  care  must  be  reviewed 
before  extending  benefits  in  order  to 
ascertain  the  condition  of  the 
beneficiary  at  the  time  the  concurrent 
care  was  rendered.  In  the  absence  of 
such  determination,  benefiu  are  payable 
only  for  inpatient  care  rendered  by  the 
attending  physician. 

(ix)  Treatment  of  mental  disorders. 
CHAMPUS  benefits  for  the  treatment  of 
mental  disorders  are  payable  for 
beneficiaries  who  are  outpatients  or 
inpatients  of  CHAMPUS-aothorized 
general  or  psychiatric  hospitals  RTCs,  or 
specialized  treatment  facilities,  as 


authorized  by  the  Director, 
OCHAMPUS,  or  a  designee.  All  such 
services  are  subject  to  review  for 
medical  or  psychological  necessity  and 
for  quality  of  care. 

[a]  Covered  diagnostic  and 
therapeutic  services.  Subject  to  the 
requirements  and  limitations  stated. 
CHAMPUS  benefits  are  p8}rable  for  the 
following  professional  services  when 
rendered  in  the  diagnosis  or  treatment  of 
a  covered  mental  disorder  by  a 
CHAMPUS-authorized.  qualified  mental 
health  provider  practicing  within  the 
scope  of  his  or  her  Ucense.  Qualified 
mental  health  providers  are: 
psychiatrists  or  other  physicians; 
clinical  psychologists,  certified 
psychiatric  nurse  specialists  or  clinical 
social  workers:  and  marriage,  family, 
and  pastoral  counselors,  under  a 
physician's  supervision.  No  payment 
will  be  made  for  any  service  listed  in 
this  paragraph  (c)(3J{ix](o]  that  is 
rendered  by  an  individual  who  does  not ' 
meet  the  criteria  of  S  199.12  for  his  or 
her  respective  profession,  regardless  of 
whether  the  provider  is  an  independent 
professional  provider  or  an  employee  of 
an  authorized  professional  or 
institutional  provider. 

(7)  Individual  psychotherapy,  adult  or 
child.  A  covered  individual 
psychotherapy  session  is  no  more  than 
60  minutes  in  length.  An  individual 
psychotherapy  session  of  up  to  120 
minutes  in  length  is  payable  for  crisis 
intervention. 

[2]  Group  psychotherapy.  A  covered 
group  psychotherapy  session  is  no  more 
than  90  minutes  in  length. 

[3)  Family  or  conjoint  psychotherapy. 
A  covered  family  or  conjoint 
psychotherapy  session  is  no  more  than 
90  minutes  in  length.  A  family  or 
conjoint  ptycfaotherapy  session  of  up  to 
180  minutes  in  length  is  payable  for 
crisis  intervention. 

[4]  Psychoanalysis.  Psychoanalysis  is 
covered  subject  to  specific  review  for 
medical  or  psychological  necessity  and 
appropriateness  by  the  Director, 
OCHAMPUS.  or  a  designee. 

(5)  Psychological  testing  and 
assessment. 

[6]  Administration  of  psychotropic 
drugs.  When  prescribed  by  an 
authorized  provider  qualified  by 
licensure  to  prescribe  drugs. 

(^  ElectroconYulsfve  treatment 
When  provided  in  accordance  %vith 
guidelines  issued  by  the  Director. 
OCHAMPUS. 

(8)  Collateral  visits.  Covered 
collateral  visits  are  those  that  are 
medically  or  psydiologically  necessary 
for  the  treatment  of  the  patient  and,  as 
such,  are  considered  as  a  psychotherapy 


I 
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session  for  purposes  of  paragraph 
{c)[3){ix]{bj  of  this  section. 

(h)  Limitations  and  review 
requirements. 

(1)  Outpatient  psychotherapy. 
Outpatient  psychotherapy  generally  is 
limited  to  a  maximum  of  two 
psychotherapy  sessions  per  week,  in 
any  combination  of  individual,  family, 
conjoint,  collateral,  or  group  sessions. 
Before  benefits  can  be  extended  for 
more  than  two  outpatient  psychotherapy 
sessions  per  week,  professional  review 
of  the  medical  or  psychological 
necessity  for  and  appropriateness  of  the 
more  intensive  therapy  is  required. 

(2)  Inpatient  psychotherapy.  Coverage 
of  inpatient  psychotherapy  is  based  on 
the  medical  or  psychological  necessity 
for  the  services  identified  in  the 
patient's  treatment  plan.  As  a  general 
rule,  up  to  five  psychotherapy  sessions 
per  week  are  considered  appropriate. 
Additional  sessions  per  week  or  more 
than  one  type  of  psychotherapy  session 
performed  on  the  same  day — for 
example,  an  individual  psychotherapy 
session  and  a  family  psychotherapy 
session  on  the  same  day — could  be 
considered  for  coverage,  depending  on 
the  medical  or  psychological  necessity 
for  the  services.  Benefits  for  inpatient 
psychotherapy  will  end  automatically 
when  the  patient  has  received  60  days  of 
covered  inpatient  mental  health  services 
in  a  calendar  year,  unless  additional 
coverage  is  granted  by  the  Director. 
OCHAMPUS.  The  Director. 
OCHAMPUS.  shall  issue  specific 
guidelines  for  reviewing  the  medical  and 
psychological  necessity  for  and  the 
quality  of  inpatient  psychotherapy. 

(c)  Covered  ancillary  therapies. 
Includes  art.  music,  dance,  occupational, 
and  other  designated  ancillary 
therapies,  when  included  by  the 
attending  provider  in  an  approved 
inpatient  or  outpatient  treatment  plan. 

(d)  Review  of  claims  for  tre'  tment  of 
mental  disorder.  The  Director. 
OCHAMPUS.  shall  establish  and 
maintain  procedures  for  review, 
including  professional  review,  of  the 
services  provided  for  the  treatment  of 
mental  disorders. 

(x)  Physical  and  occupational 
therapy. 

(a)  Physical  therapy.  To  be  covered, 
physical  therapy  must  be  related  to  a 
covered  medical  condition.  If  performed 
by  other  than  a  physician,  a  physician 
shall  refer  the  patient  for  treatment  and 
a  physician  shall  supervise  the  physical 
therapy.  Generally,  coverage  of 
outpatient  physical  therapy  is  limited  to 
a  60-day  period,  at  up  to  two  physical 
therapy  sessions  per  week.  Physical 
therapy  beyond  this  length  or  frequency 
requires  documentation  of  the  medical 


necessity  for  the  therapy  and  the 
anticipated  results  of  the  therapy. 
General  exercise  programs  are  not 
covered,  even  if  recommended  by  a 
physician  and  conducted  by  qualified 
personnel.  F*assive  exercises  and  range 
of  motion  exercises  are  not  covered 
except  when  prescribed  by  a  physician 
as  an  integral  part  of  a  comprehensive 
program  of  physical  therapy. 

(8)  Occupational  therapy.  To  be 
covered,  occupational  therapy  must  be 
related  to  a  covered  medical  condition 
and  must  be  directed  to  assisting  the 
patient  to  overcome  or  compensate  for 
disability  resulting  from  illness,  injury  or 
the  effects  of  treatment  of  a  covered 
condition.  If  performed  by  other  than  a 
physician,  a  physician  shall  prescribe 
the  treatment  and  a  physician  shall 
supervise  the  occupational  therapy.  The 
occupational  therapist  providing  the 
therapy  shall  be  an  employee  of  a 
CHAMPUS-euthorized  institutional 
provider  and  the  services  must  be 
rendered  in  connection  with  CRWCPUS 
authorized  care.  Only  those 
occupational  therapy  services  that  are 
rendered  as  part  of  an  organized 
inpatient  or  outpatient  rehabilitation 
program  are  covered.  Occupational 
therapists  are  not  considered 
CHAMPUS-authorized  providers  in  their 
own  right  and  may  not  submit  bills  on  a 
fee-for-service  basis.  The  employing 
institutional  provider  shall  bill  for  the 
services  of  the  occupational  therapist. 


(4)  Treatment  of  alcoholism. 
Emergency  and  inpatient  hospital  care 
for  complications  of  alcoholism  and 
detoxification  are  covered  as  for  any 
other  medical  condition.  Specific 
coverage  for  the  treatment  of  alcoholism 
includes  detoxification,  rehabilitation, 
and  outpatient  care  provided  in 
authorized  alcohol  rehabilitation 
facilities. 

(i)  Emergency  and  inpatient  hospital 
ser\-ices.  Emergency  and  inpatient 
hospital  services  are  covered  when 
medically  necessary  for  the  active 
medical  treatment  of  the  acute  phases  of 
alcohol  withdrawal  (detoxification),  for 
stabilization,  and  for  treatment  of 
medical  complications  of  alcoholism. 
Emergency  and  inpatient  hospital 
services  are  considered  medically 
necessary  only  when  the  patient's 
condition  is  such  that  the  personnel  and 
facilities  of  a  hospital  are  required.  In 
general,  these  services  require  no  more 
than  seven  days  per  episode.  Any  case 
of  inpatient  hospital  care  that  continues 
beyond  seven  days  is  subject  to  review 
to  determine  whether  the  longer  stay  is 
medically  necessary  for  the  patient's 


medical  condition.  Longer  stays 
provided  for  alcohol  rehabilitation  in  a 
hospital-based  rehabilitation  facility  are 
covered,  subject  to  the  provisions  of 
paragraph  (e](4][ii)  of  this  section. 
Inpatient  hospital  services  are  also 
subject  to  the  provisions  of 
§  199.10(b)(5)(xi).  regarding  the  limit  on 
inpatient  mental  health  services. 

(ii)  Authorized  alcoholism  treatment. 
Only  those  services  provided  in  an 
organized  alcoholism  treatment 
program,  by  an  authorized  free-standing 
or  hospital-based  alcohol  rehabihtation 
facility  are  covered.  Covered  services 
consist  of  any  or  all  of  the  services 
listed  below.  A  qualified  mental  Health 
provider  (physicians,  clinical 
psychologists,  clinical  social  workers, 
psychiatric  nurse  specialists;  see 
§  199.10(c)(3)(ix))  shall  prescribe  the 
particular  level  of  treatment.  Each 
eligible  CHAMPUS  beneficiary  is 
entitled  to  three  alcohoUsm  treatment 
benefit  periods  in  his  or  her  Ufetime.  (A 
benefit  period  begins  with  the  first  date 
of  covered  alcoholism  treatment  and 
ends  365  days  later,  regardless  of  the 
total  services  actually  used  within  the 
benefit  period.  Unused  benefits  cannot 
be  carried  over  to  subsequent  benefit 
periods.  Emergency  and  inpatient 
hospital  services  [as  described  in 
paragraph  (e)(4)(i)  of  this  section]  do  not 
constitute  alcoholism  treatment  for 
purposes  of  establishing  the  beginning  of 
a  benefit  period.) 

(aj  Rehabilitative  care.  Rehabilitative 
care  in  an  authorized  alcohol 
rehabilitation  facility,  whether  free- 
standing or  hospital-based,  is  covered 
on  either  a  residential  or  partial  care 
(day  or  night  program)  basis.  Coverage 
is  limited  to  no  more  than  21  days  of 
rehabilitative  care  in  a  benefit  period.  If 
the  patient  is  medically  in  need  of 
alcohol  detoxification,  but  does  not 
require  the  personnel  or  facilities  of  a 
general  hospital  setting,  up  to  seven 
days  of  detoxification  services  are 
covered  in  addition  to  the  rehabilitative 
care.  The  medical  necsssity  for  the 
detoxification  must  be  documented.  Any 
detoxification  services  provided  by  the 
alcohol  rehabilitation  facility  must  be 
under  general  medical  supervision. 

(b)  Outpatient  care.  Outpatient 
treatment  provided  by  an  approved 
alcohol  rehabihtation  faciUty,  whether 
free-standing  or  hospital-based,  is 
covered  for  up  to  60  visits  in  a  benefit 
period. 

(c)  Family  therapy.  Family  therapy 
provided  by  an  approved  alcohol 
rehabilitation  facility,  whether  free- 
standing or  hospital-based,  is  covered 
for  up  to  15  visits  in  a  benefit  period. 

(iii)  Exclusions. 
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(a)  Aversion  therapy.  The 
programmed  use  of  physical  measures, 
such  as  electric  shock,  alcohol,  or  other 
drugs  as  negative  reinforcement 
(aversion  therapy]  is  not  covered,  even 
if  recommended  by  a  physician. 

(b)  Domiciliary  settings.  Domiciliary 
facilities,  generally  referred  to  as 
halfway  or  quarterway  houses,  are  not 
authorized  providers  and  charges  for 
services  provided  by  these  facilities  are 
not  covered. 

(iv)  Confidentiality.  Release  of  any 
patient  identifying  information, 
including  that  required  to  adjudicate  a 
claim,  must  comply  with  the  provisions 
of  section  523  of  the  Health  Service  Act 
(USA),  as  amended,  (42  U.S.C.  290dd-3), 
which  governs  the  release  of  medical 
and  other  information  from  the  records 
of  patients  undergoing  treatment  of 
alcoholism.  If  the  patient  refuses  to 
authorize  the  release  of  medical  records 
which  are,  in  the  opinion  of  the  Director, 
OCHAMPUS.  or  a  designee,  necessary 
to  determine  benefits  on  a  claim  for 
treatment  of  alcoholism,  the  claim  will 
be  denied. 

*  *         *         •         • 

(8)  *   *   • 

(iv)  Preauthorization  required  In 
order  for  CHAMPUS  benefits  to  be 
extended  for  cosmetic,  reconstructive 
and  plastic  surgical  procedures  which 
might  qualify  under  paragraphs  (e)[8)(i) 
and  (e)(8](v)  (e).  [g]  and  [h]  of  this 
section,  preauthorization  is  required 
from  the  Director,  OCHAMPUS,  or  a 
designee.  Refer  to  §  199.10  paragraph 
(a)(ll)  for  information  on 
preauthorization.  Preauthorization  is  not 
required  for  reconstructive  breast 
surgery  following  mastectomy 
performed  for  the  treatment  of 
carcinoma,  fibrocystic  disease, 
nonmalignant  tumors,  or  traumatic 
injuries. 

•  •        *        •        * 

(10)  *  *  * 

(iii)  Preauthorization  required.  In 
order  to  be  covered,  adjunctive  dental 
care  requires  preauthorization  from  the 
Director,  OCHAMPUS,  or  a  designee,  in 
accordance  with  paragraph  (a)(ll)  of 
this  section.  When  adjunctive  dental 
care  involves  a  medical  (not  dental) 
emergency  (such  as  facial  injuries 
resulting  from  an  accident),  the 
requirement  for  preauthorization  is 
waived.  Such  waiver,  however,  is 
limited  to  the  essential  adjunctive  dental 
care  related  to  the  medical  condition 
requiring  the  immediate  emergency 
treatment.  A  complete  explanation,  with 
supporting  medical  documentation,  must 
be  submitted  with  claims  for  emergency 
adjuctive  dental  care. 


(g)  *  *  * 

(1)  Not  Medically  or  psychologically 
necessary.  Services  and  supplies  that 
are  not  medically  or  psychologically 
necessary  for  the  diagnosis  or  treatment 
of  a  covered  illness  (including  mental 
disorder)  or  injury,  for  the  diagnosis  and 
treatment  of  pregnancy,  or  for  well-baby 
care. 

•  »         •         •         • 

(6)  Therapeutic  absences.  Therapeutic 
absences  from  an  inpatient  facility, 
except  when  such  absences  are 
specifically  included  in  a  treatment  plan 
approved  by  the  Director,  OCHAMPUS, 
or  a  designee. 

•  •         •         •         • 

(19)  Preauthorization  required. 
Services  or  supplies  which  require 
preauthorization  if  preauthorization  was 
not  obtained.  Services  and  supplies 
which  were  not  provided  accordmg  to 
the  terms  of  the  preauthorization.  The 
Director,  OCHAMPUS.  or  a  designee, 
may  grant  an  exception  to  the 
requirement  for  preauthorization  if  the 
services  otherwise  would  be  payable 
except  for  the  failure  to  obtain 
preauthorization. 

•  •        *        •        • 

(22)  Services  or  supplies  ordered  by  a 
court  or  other  government  agency. 
Services  or  supplies,  including  inpatient 
stays,  directed  or  agreed  to  by  a  court  or 
other  governmental  agency.  However, 
those  services  and  supplies  (including 
inpatient  stays)  that  otherwise  are 
medically  or  psychologically  necessary 
for  the  diagnosis  or  treatment  of  a 
covered  condition  and  that  otherwise 
meet  all  CHAMPUS  requirements  for 
coverage  are  not  excluded. 

•  •        •        «        • 

(32)  [Reserved] 

•  •         •         •         » 

(41)  Counseling.  Counseling  services 
that  are  not  medically  necessary  in  the 
treatment  of  a  diagnosed  medical 
condition,  for  example,  educational 
counseling,  vocational  counselmg,  and 
counseling  for  socio-economic  purposes. 
Services  provided  by  a  marriage,  family, 
or  pastoral  counselor  in  the  treatment  of 
a  mental  disorder  are  covered  only  as 
specifically  provided  in  i  199.12, 
"Authorized  Providers."  Services 
provided  by  alcohohsm  rehabilitation 
counselors  are  covered  only  when 
rendered  in  a  CHAMPUS-authorized 
alcohol  rehabilitation  facihty  and  only 
when  the  cost  of  those  services  is 
included  in  the  facility's  CHAMPUS- 
determined  allowable  cost  rate. 

•  •         •         •         • 

(44)  Education  or  training.  Academic 
education  or  vocational  training  services 
and  supphes,  unless  the  provisions  of 


S  199.10(b){l)(v),  relating  to  general  or 
special  education,  apply. 

•  •        •        •        . 

(48)  [Reserved] 

(49)  [Reserved] 

•  •        •        •        * 

3.  In  5  199.11,  by  revising  paragraphs 
(c)(4){»),  (c)(4)(ii)  and  (f]  to  read  as 
follows: 

S1M.11    Program  for  ttM  HandicapfMd. 

•  •         •         •         • 

(c)  •  *  * 

(4)  Application  approval. 

(i)  Authority  for  approval.  The 
Director,  OCHAMPUS,  is  vested  with 
the  final  authority  on  all  applications  for 
coverage  under  the  Program  for  the 
Handicapped.  This  includes  the 
determination  as  to  the  severity  of  the 
handicap  and  the  appropriateness  of  the 
supphes  or  services  to  the  handicapping 
condition  for  which  coverage  is 
requested.  The  Director,  OCHAMPUS, 
or  a  designee,  shall  request  such 
information  as  is  deemed  necessary  to 
make  these  determinations  before 
issuing  approvals  or  denials.  Failure  to 
supply  such  information  will  result  in 
deferral  or  denial  of  the  application  for 
coverage. 

(ii)  Deferral  or  denial  of  application. 
In  those  situations  where  a  deferred  or 
denied  application  for  coverage  under 
the  Program  for  the  Handicapped  is 
subsequently  approved,  such 
subsequent  approval  may  be  applied 
retroactively  to  the  date  coverage  would 
have  been  effective  had  adequate 
information  been  provided. 

•  •         •         •         • 

(f)  Procedures  for  obtaining  benefit!,. 
Active  duty  members  seeking  benefits 
under  the  Program  for  the  Handicapped 
for  a  dependent  spouse  or  child  must 
secure  authorization  from  OCHAMPUS 
for  such  benefits  in  advance.  Payment 
will  not  be  made  for  any  services  or 
supplies  under  the  Program  for  the 
Handicapped  received  or  obtained  prior 
to  approval  of  the  application  by  the 
Director,  OCHAMPUS.  or  a  designee.  If 
a  beneficiary  fails  to  obtain 
preauthorization  before  receiving  the 
services,  the  Director,  OCHAMPUS,  or  a 
designee,  may  extend  CHAMPUS 
benefits  if  the  services  or  supplies 
otherwise  would  qualify  for  benefits  but 
for  the  failure  to  obtain 
preauthorization. 

•  •        •        •        ft 

4.  In  i  199.12,  by  revising  paragraphs 
(a)(6),  (b)(l)(i),  (b)(3)(i),  (b)(4)(ii) 
introductory  text,  (b)(4)(ii)(6),  (b)(4)(v), 
and  (c)(3)(iii)(o);  by  redesignating 
paragraph  (c)(3)(iii)(5)  as  (c)(3)(iii)(A): 
and  by  adding  new  paragraphs 
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(b)(4)(TiuK6)(J)  and  (c)t3)(iii}(^)  to  read 
as  follows: 

9199.12    AuthortzMl  provktors. 

(a)  *  *   * 

(6)  Provider  required.  In  order  to  be 
considered  for  benefits,  all  services  and 
supplies  shall  be  rendered  by, 
prescribed  by,  or  furnished  at  the 
direction  of.  or  on  the  order  of  a 
CHAMPUS-authorized  provider 
practicing  within  the  scope  of  his  or  her 
license. 

•  •         •         *        • 

(b)  •  •  • 

(1)  *  *  * 

(i)  Preauthorization.  The  Director, 
OCHAMPUS,  reserves  the  right  to 
require  preauthorization  for  admission 
to  inpatient  facilities.  Refer  to 
§  199.10(a)(ll)  for  information  on 
preauthorization. 

•  •        t        •        * 

(3)  •   *   • 

[i]  /CAH  accreditation  status.  Each 
CHAMPUS  fiscal  intermediary  shall 
keep  informed  as  to  the  current  JCAH 
accreditation  status  of  all  hospitals  and 
skilled  nursing  facilities  in  its  area;  and 
the  provider's  status  under  Medicare, 
particularly  with  regard  to  compliance 
with  title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d(t)).  The  Director, 
OCHAMPUS,  or  a  designee,  shall 
specifically  approve  all  other  authorized 
institutional  providers  providing 
services  to  CHAMPUS  beneficiaries.  At 
the  discretion  of  the  Director, 
OCHAMPUS,  any  facility  that  is 
certified  and  participating  as  a  provider 
of  services  under  title  XVIII  of  the  Social 
Security  Act  (Medicare),  may  be  deemed 
to  meet  CHAMPUS  requirements.  The 
facihty  must  be  providing  a  type  and 
level  of  service  that  is  authorized  by  this 
part. 

•  •        •        •        • 

(ii)  Hospitals,  psychiatric.  A 
psychiatric  hospital  in  an  institution 
which  is  engaged  primarily  in  providing 
services  to  inpatients  for  the  diagnosis 
and  treatment  of  mental  disorders. 
«        •        •        *        • 

(b]  In  order  for  the  services  of  a 
psychiatric  hospital  to  be  covered,  the 
hospital  shall  comply  with  the 
provisions  outlined  in  paragraph  (b)(4)(i) 
of  this  section.  All  psychiatric  hospitals 
shall  be  accredited  by  the  JCAH  in  order 
for  their  services  to  be  cost-shared 
under  CHAMPUS.  In  the  case  of  those 
psychiatric  hospital  that  are  not  JCAH- 
accredited  because  they  have  not  been 
in  operation  a  sufficient  period  of  time 
to  be  eligible  to  request  an  accreditation 
survey  by  the  JCAH,  the  Director. 
OCH-'KMPUS.  or  a  designee,  may  grant 


temporary  approval  if  the  hospital  is 
certified  and  participating  under  Title 
XVIH  of  the  Social  Security  Act 
(Medicare,  Part  A).  This  temporary 
approval  expires  12  months  from  the 
date  on  which  the  psychiatric  hospital 
first  becomes  eligible  to  request  an 
accreditation  survey  by  the  JCAH. 

«  •  •  •  * 

(v)  Residential  treatment  centers.  A 
residential  treatment  center  (RTC)  is  a 
facility  or  distinct  part  of  a  facility  that 
provides,  to  children  and  adolescents,  a 
total,  twenty^our  hour,  therapeutically 
planned  group  living  and  learning 
situation  where  distinct  and 
individualized  psychotherapeutic 
interventions  can  take  place.  A 
residential  treatment  center  is  organized 
and  professionally  staffed  to  provide 
residential  treatment  of  mental 
disorders  to  children  and  adolescents 
who  have  sufficient  intellectual 
potential  to  respond  to  active  treatment 
(that  is,  for  whom  it  can  reasonably  be 
assumed  that  treatment  of  the  mental 
disorder  will  result  in  an  improved 
ability  to  function  outside  the  residential 
treatment  center),  for  whom  outpatient 
treatment  is  not  appropriate,  and  for 
whom  a  protected  and  structured 
environment  is  medically  or 
psychologically  necessary. 

[a]  In  order  for  the  services  of  a 
residential  treatment  center  to  be 
authorized,  the  residential  treatment 
center  shall: 

(1)  Be  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  under  the  Commission 
Standards  for  Psychiatric  Facilities 
Serving  Children  and  Adolescents;  and 

(2)  Comply  with  the  Standards  for 
Residential  Child  Care,  developed  by 
the  Interstate  Consortium  on  Residential 
Child  Care,  as  required  by  the  Director, 
OCHAMPUS.  or  a  designee; 

(3)  Comply  with  the  CHAMPUS 
Standards  for  Residential  Treatment 
Centers  Serving  Children  and 
Adolescents  with  Mental  Disorders,  as 
issued  by  the  Director,  OCHAMPUS; 

[4]  Have  entered  into  a  Participation 
Agreement  with  OCHAMPUS  within 
which  the  residential  treatment  center 
agrees,  in  part,  to: 

[i]  Accept  payment  for  its  services 
based  on  an  allowable-cost  rate 
acceptable  to  the  Director,  OCHAMPUS, 
or  such  other  method  as  determined  by 
the  Director,  OCHAMPUS; 

[ii]  Furnish  OCHAMPUS  with  cost 
data  certified  to  by  an  independent 
accounting  firm  or  other  agency  as 
authorized  by  the  Director, 
OCHAMPUS; 

[Hi]  Accept  the  CHAMPUS- 
detCTmined  rate  as  payment  in  full  and 


collect  from  the  CHAMPUS  beneficiary 
or  the  family  of  the  CHAMPUS 
beneficiary  only  those  amounts  that 
represent  the  beneficiary's  liability,  as 
defined  in  §  199.10,  and  charges  for 
services  and  supplies  that  are  not  a 
benefit  of  CHAMPUS; 

[iv]  Make  all  reasonable  efforts 
acceptable  to  the  Director,  OCHAMPUS, 
to  collect  those  amounts  which 
represent  the  beneficiary's  liability,  as 
defined  in  S  199.10; 

(v)  Permit  access  by  the  Director. 
OCHAMPUS,  to  clinical  records  of 
CHAMPUS  beneficiaries  and  to  the 
financial  and  organizational  records  of 
the  facility; 

[vi  ]  Comply  with  the  provisions  of 
section  199.14,  and  submit  claims  first  to 
all  health  insurance  coverage  to  which 
the  beneficiary  is  entitled  that  is 
primary  to  CHAMPUS; 

(v/7  )  Submit  claims  for  services 
provided  to  CHAMPUS  beneficiaries  at 
least  every  thirty  days.  If  claims  are  not 
submitted  at  least  every  thirty  days,  the 
residential  treatment  center  agrees  not 
to  bill  the  beneficiary  or  the 
beneficiary's  family  for  any  amounts 
disallowed  by  CHAMPUS; 

(b)  The  residential  treatment  center 
shall  not  be  considered  to  be  a 
CHAMPUS-authorized  provider  and 
CHAMPUS  benefits  shall  not  be  paid  for 
services  provided  by  the  residential 
treatment  center  until  the  date  the 
participation  agreement  is  signed  by  the 
Director,  OCHAMPUS,  or  a  designee. 

NotB. — Each  residential  treatment  center 
shall  enter  into  a  participation  agreement  as 
described  in  fi  199.12(b)(4)(v)(o)(4).  above,  by 
June  1, 1985.  A  residential  treatment  center 
that  was  a  CHAMPUS-authorized  provider  as 
of  September  14, 1984,  and  that  otherwise 
meets  the  requirements  of  this  S  199.12 
(b)(4)(vKo]  (7)  through  [3]  and  (b)(4)(v)(c)  will 
continue  to  be  authorized  until  the 
participation  agreement  is  signed  or  June  1. 
1985,  whichever  occurs  first. 

(c)  Even  though  a  residential 
treatment  center  may  qualify  as  a 
CHAMPUS-authorized  provider  and 
may  have  entered  into  a  participation 
agreement  with  CHAMPUS,  payment  by 
CHAMPUS  for  a  particular  admission  is 
contingent  upon  certain  conditions: 

[i]  The  child  seeking  admission  is 
suffering  from  a  mental  disorder  which 
meets  the  diagnostic  criteria  of  the 
DSM-III  and  meets  the  CHAMPUS 
definition  of  a  mental  disorder  in  S  199.8 
of  this  part. 

[ii]  The  child  meets  the  criteria  for 
admission  to  a  residential  treatment 
center  issued  by  the  Director, 
OCHAMPUS. 

[Hi]  A  psychiatrist  or  other  physician 
or  a  clinical  psychologist  shall 
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recommend  that  the  child  be  admitted  to 
the  residential  treatment  center. 

[jv]  A  psychiatrist  or  a  clinical 
psychologist  shall  direct  the 
development  of  the  child's  treatment 
plan. 

(v)  All  services  shall  be  provided  by 
or  under  the  supervision  of  a  qualified 
mental  health  provider  (refer  to 
§  199.10(c)(3)(ix)). 

«  •  *  •  * 

(viii)  *  *  • 

(A)  *  *  * 

f3J  Alcohol  rehabilitation  facilities.  In 
order  to  be  authorized  under  CHAMPUS 
as  a  provider  of  alcohol  detoxification, 
rehabilitative  services,  outpatient 
treatment,  and  family  therapy,  alcohol 
rehabilitation  facihties,  both  free- 
standing facilities  and  hospital-based 
facilities,  shall  operate  primarily  for  the 
purpose  of  providing  alcoholism 
treatment  (on  either  an  inpatient 
[including  partial  care]  or  an  outpatient 
basis)  and  shall  meet  the  following 
criteria: 

(;■)  The  course  of  treatment  shall  be 
prescribed  by  and  supervised  by  a 
qualified  mental  health  provider  (refer 
to  \  199.10(c)(3)(ix))  practicing  within 
the  scope  of  his  or  her  license.  When 
indicated  by  the  patient's  physical 
status,  the  patient  shall  be  under  the 
general  supervision  of  a  physician. 

(ii)  The  type  and  level  of  care 
provided  by  the  facility  are  otherwise 
authorized  by  this  part. 

[ill)  The  facility  shall  meet  all 
licensing  and  other  certification 
requirements  of  the  jurisdiction  in  which 
the  facility  is  located. 

((/V)  The  facility  shall  be  accredited 
by  the  JCAH  or  shall  meet  such  other 
requirements  as  the  Director, 
OCHAMPUS,  finds  necessary  in  the 
interest  of  the  health  and  safety  of  the 
individuals  who  are  furnished  services 
in  the  facility. 

(v)  The  facihty  shall  have  entered  into 
a  participation  agreement  with 
OCHAMPUS  within  which  the  facility 
agrees,  in  part,  to: 

[A]  Accept  payment  for  its  services 
based  on  an  allowable-cost  rate 
acceptable  to  the  Director,  OCHAMPUS, 
or  such  other  method  as  determined  by 
the  Director,  OCHAMPUS; 

[B]  Furnish  OCHAMPUS  with  cost 
data  certified  to  by  an  independent 
accounting  firm  or  other  agency  as 
authorized  by  the  Director, 
OCHAMPUS; 

(q  Accept  the  CHAMPUS-determined 
rate  as  payment  in  full  and  to  collect 
from  the  CHAMPUS  beneficiary  those 
amounts  that  represent  the  beneficiary's 


liability,  as  defined  in  S  199.10,  and 
charges  for  services  and  supplies  that 
are  not  a  benefit  of  CHAMPUS; 

[D]  Make  all  reasonable  efforts 
acceptable  to  the  Director,  OCHAMPUS, 
to  collect  those  amounts  which 
represent  the  beneficiary's  liability,  as 
defined  in  5  199.10-. 

[E]  Permit  access  by  the  Director, 
OCHAMPUS,  to  clinical  records  of 
CHAMPUS  beneficiaries  and  to  the 
financial  and  organizational  records  of 
the  facihty; 

[F]  Comply  with  the  provisions  of 

S  199.14,  and  to  submit  claims  first  to  all 
health  insurance  coverage  to  which  the 
beneficiary  is  entitled  that  is  primary  to 
CHAMPUS. 

[vi]  The  alcoholism  rehabilitation 
facility  shall  not  be  considered  to  be  a 
CHAMPUS-authorized  provider  and 
CHAMPUS  benefits  shall  not  be  paid  for 
services  provided  by  the  alcoholism 
rehabilitation  facility  until  the  date  the 
participation  agreement  is  signed  by  the 
Director,  OCHAMPUS,  or  a  designee. 

Note. — Each  alcoholism  rehabilitation 
facility  shall  enter  into  a  participation 
agreement  as  described  in 
5  19g.l2(bl(4)(viii)(6)(5)(e),  above,  by  June  1, 
1985.  An  alcoholism  rehaljilitation  facility 
that  was  a  CHAMPUS-authorized  provider  as 
of  September  14. 1984  and  that  otherwise 
meets  the  requirements  of  this 
S  199.12(b)(4)(viii)  [b)(3]  [a]  through  (d)  will 
continue  to  be  authorized  until  the 
participation  agreement  is  signed  or  June  1. 
1985.  whichever  occurs  first. 

•  •  *  •         • 

(c)  •  *  • 
(3)  *  •  * 

(iii)  *  •  * 

(o)  Clinical  psychologist.  For  purposes 
of  CHAMPUS,  a  clinical  psychologist  is 
an  individual  who: 

(;1  Is  licensed  or  certified  by  the  state 
for  the  independent  practice  of 
psychology;  and 

(/;]  Possesses  a  doctoral  degree  in 
psychology  from  a  regionally  accredited 
university;  and 

[Hi]  Has  had  two  years  of  supervised 
clinical  experience  in  psychological 
health  services  of  which  at  least  one 
year  is  post-doctoral  and  one  year  (may 
be  the  post-doctoral  year)  is  in  an 
organized  psychological  health  service 
training  program;  or 

(;V)  Is  listed  in  the  National  Register 
of  Health  Service  Providers  in 
Psychology,  published  by  the  Council 
for  the  iNational  Register  of  Health 
Service  Providers  in  Psychology. 

•  •        •        •        • 

[g)  Certified  psychiatric  nurse 
specialist.  A  certified  psychiatric  nurse 


specialist  may  provide  covered  care 
independent  of  physician  referral  and 
supervision.  For  purposes  of  CHAMPUS, 
a  certified  psychiatric  nurse  specialist  is 
an  individual  who; 
(;]  Is  a  licensed,  registered  nurse;  and 
(//]  Has  at  least  a  master's  degree  in 
nursing  with  a  specialization  in 
psychiatric  and  mental  health  nursing; 
and 

(;/;l  Has  had  at  least  two  years  of 
post-master's  degree  practice  in  the  field 
of  psychiatric  and  mental  health 
nursing,  including  an  average  of  eight 
hours  of  direct  patient  contact  per  week; 
or 

(;V)  Is  listed  in  a  CHAMPUS- 
recognized,  professionally  sanctioned 
listing  of  clinical  specialists  in 
psychiatric  and  mental  health  nursing. 

•  •        ♦        •        . 

5.  In  5  199.13,  by  removing  paragraph 
(e)(2)  and  redesignating  paragraph  (e)(3) 
as  (e)(2),  and  by  revising  paragraphs 
(f)(1)  and  (f)(l)(ii)  to  read  as  follows: 

{  199. 1 3    Claims  submission,  review,  and 
payment 

•  »         •         •         • 

(fl*  •   • 

(1)  Preauthorization  must  be  granted 
before  benefits  can  be  extended.  In 
those  situations  requiring 
preauthorization.  the  request  for  such 
preauthorization  shall  be  submitted  and 
approved  before  benefits  may  be 
extended,  except  as  provided  in  §  199.10 
paragraph  (a)(ll).  If  a  claim  for  services 
or  supplies  is  submitted  without  the 
required  preauthorization,  no  benefits 
shall  be  paid,  unless  the  Director, 
OCHAMPUS,  or  a  designee,  has  granted 
an  exception  to  the  requirement  for 
preauthorization. 

•  •        •        •        • 

(ii)  Time  limit  on  preauthorization. 
Approved  preauthorizations  are  valid 
for  specific  periods  of  time,  usually  90 
days.  If  the  preauthorized  services  or 
suppplies  are  not  obtained  or 
commenced  within  the  specified  time 
limit,  a  new  preauthorization  is  required 
before  benefits  may  be  extended. 

•  *        *        •        • 

(10  U.S.C.  1079,  1086;  5  U.SC.  301) 

Dated:  September  6. 1984. 
PatricM  H.  Mesiu, 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
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DEPARTMENT  OF  COMMERCE 

PatMrt  and  Trademarfc  Offica 

37  CFR  Parti 
(OociNt  No.  40442-40t21 

Final  RulM  for  Patant  Maintenanca 
F< 


Correction 

In  FR  Doc,  84-23181  beginning  on  page 
34716  in  the  issue  of  Friday.  August  31, 
1984.  make  the  following  corrections: 

1.  On  page  34719.  in  the  second  full 
paragraph  in  the  third  column,  in  the 
twentieth  and  twenty-first  lines,  delete 
"A  petition  under  1 1.377  would  provide 
an  avenue  for  seeking  relief.". 

2.  In  the  same  column,  the  eighth  line 
from  the  bottom,  insert"  provide  an 
avenue  for  seeking  relief.  A  petition 
under  \  1.377  would"  between  "would" 
and  "not". 

3.  On  page  34721.  in  the  sixth  line  from 
the  bottom  of  the  first  column,  insert  the 
word  "amount"  after  the  word 
"surcharge". 

BtUJMQ  C0O€  1«nS-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-4-fRL  2670-6;  NC-002] 

Approval  and  Promulgation  of 
Imptonwntation  Plans  North  Carolina; 
1982  Reviaion  to  Cttarlotta  CO  Plan 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 


summary:  On  March  26. 1984  (49  FR 
11175),  EPA  approved  North  Carolina's 
1982  revision  to  its  carbon  monoxide 
(CO)  State  Implementation  Plan  (SIP)  for 
Charlotte  except  for  its  I/M  plan  and 
commitments  to  certain  transportation 
control  measures  (TCM's)  which  had 
been  submitted  to  EPA  in  draft  form 
only.  EPA  found  that  these  portions  of 
the  plan  would  meet  the  requirements  of 
the  Clean  Air  Act  if  subjected  to  a 
public  hearing  and  formally  adopted. 
Furthermore,  in  the  March  26, 1984. 
notice,  the  Agency  said  that  it  would 
approve  them  once  they  were  officially 
submitted.  A  public  hearing  on  the  two 
outstanding  portions  was  held  on 
January  31, 1984;  they  were  adopted  by 
the  Environmental  Management 
Commission  on  April  12, 1984,  and 
submitted  to  EPA  on  April  17, 1984. 
Because  they  are  the  same  as  the  ones 
reviewed  in  draft  by  EPA,  and  because 
EPA  had  previously  announced  its 


intention  to  approve  them  upon  their 
official  submittal  to  the  Agency.  EPA 
today  approvBS  these  two  remaining 
portions  of  the  SIP.  This  means  that  the 
1982  SIP  revision  of  the  Charlotte  CO 
nonattainment  area  is  now  approved  in 
fuU. 

date:  This  action  will  be  effective 
November  13, 1964,  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  this  revision  are 

available  for  inspection  at: 

The  Office  of  the  Federal  Register,  1100 

L  Street.  NW.,  Room  84,  Washington, 

DC  20468 
Public  Information  Reference  Unit,  EPA. 

401  M  Street  SW.,  Washington,  DC 

20460. 

Copies  of  the  SIP  revision  and  other 

materials  relating  to  this  rulemaking  are 

available  for  inspection  at; 

Environmental  Protection  Agency. 
Region  IV,  Air  Management  Branch, 
345  Courtland  Street,  Atlanta,  GA 
30365 

Air  Quality  Section,  Division  of 
Environmental  Management,  North 
Caroline  Department  of  Natural 
Resources  and  Community 
Development,  Archdale  Building,  512 
N.  Salisbury  Street,  Raleigh,  NC  27611. 

FOR  FURTHER  MFORMATION  COIIT ACT: 

Tom  Lyttle  EPA.  Region  IV,  Air 
Management  Branch,  345  Courtland 
Street,  Atlanta.  Georgia,  404-881-2864 
(FTS:  257-2864). 

SUPPLEMENTARY  INFORMATION:  On 

February  3, 1983  (48  FR  5052),  EPA 
proposed  to  approve  North  Carolina  s 
1982  revision  to  the  Part  D  CO  SIP  for 
Charlotte.  At  that  time.  EPA  had 
received  the  auto  inspection/ 
maintenance  (I/M)  program  plan  in  draft 
only.  Based  on  the  draft  submitted,  EPA 
proposed  to  approve  the  I/M  portion  of 
the  plan  when  it  was  officially 
submitted.  The  original  submittal  also 
was  lacking  commitments  by  the  North 
Carolina  Department  of  Transportation 
to  fund  certain  transportation  control 
measures  (TCM's)  necessary  to  meet  the 
CO  standard.  EJ'A  proposed  approval  of 
the  complete  CO  plan,  contingent  on 
correction  of  those  two  deficiencies.  On 
March  26, 1984  (49  FR  11175),  EPA  took 
final  action  to  approve  the  CO  SIP.  EPA 
did  not  take  action  on  the  I/M  and  TCM 
portions,  however,  because  the 
corrections  to  the  deficiencies  noted 
above  had  not  been  officially  submitted, 
although  they  had  been  submitted  in 
draft.  North  Carolina  had  committed  to 
hold  a  public  hearing  on  these  two 
portions  of  the  SIP  and  submit  them 
officially  no  later  than  May  1, 1984.  In 


the  March  26  notice.  EPA  found  that  the 
draft  submittals  would  meet  EPA 
requirements  once  they  were  submitted 
in  final  form,  and  stated  its  intention  to 
approve  these  two  remaining  portions  of 
the  SIP  if  the  final  submittals  were 
consistent  with  drafts. 

The  I/M  and  TCM  portions  of  the  SIP 
were  given  a  public  hearing  on  January 
31, 1984.  They  were  adopted  by  the 
Environmental  Management 
Commission  on  April  12, 1984,  and 
submitted  to  EPA  on  April  17, 1984.  The 
final  submittals  were  identical  to  die 
draft  submittals  reviewed  earlier  by 
EPA. 

The  I/M  plan  is  the  same  as  the  draft 
which  EPA  found  acceptable  in  its 
February  3. 1963  proposal.  A  full 
description  of  the  SIP  revision  and  of 
EPA's  evaluation  was  contained  in  the 
February  3. 1983  notice.  The  TCM  plan 
contains  commitments  to  certain 
intersection  improvements,  which  had 
not  been  originally  included  in  the  SIP. 
The  TCM  plan  was  revised  to  delete  two 
parallel  roadway  improvements,  since  a 
revised  .attainment  demonstration 
showed  that  these  two  projects  were 
unnecessary  to  expeditiously  attain  the 
CO  standards. 

Action:  EPA  approves  the  I/M  and 
TCM  portions  of  the  North  Carolina  Part 
D  SIP  for  the  Chariotte  CO 
nonattainment  area.  These  revisions 
meet  all  requirements  of  the  Clean  Air 
Act  and  EPA  policy.  Because  EPA  has 
already  announced  its  intention  to 
approve  these  portions  of  the  SIP  upon 
their  official  submittal,  the  Agency  is 
foregoing  a  proposal  to  approve  the 
TCM  portions  of  the  SIP.  The  public  has 
already  been  given  the  opportunity  to 
comment  on  the  I/M  plan  as  part  of  the 
February  3, 1983.  proposal  With  the 
approval  of  these  two  portions  of  the 
SIP,  the  Charlotte  CO  SIP  is  approved  in 
full. 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  pubhshed  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
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Court  of  Appeals  for  the  appropriate 
circuit  by  [60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  sec.  307(b)(2).) 

Incorporation  by  reference  of  the 
North  Carolina  State  Implementation 
Plan  was  approved  by  the  Director  of 
;he  Federal  Register  on  )uly  1. 1982. 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control. 
Intergovernmental  relations.  Ozone, 
Sulfur  oxides,  Lead,  Nitrogen  dioxide. 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  1 10  and  172  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7410  and  7502) 

Dated:  September  7, 1964. 
William  D.  Ruckelahaus. 
Administrator. 

PART  52— {AMENDED] 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  11— Nortti  Carolina 

Section  52.1770(c)  is  amended  by 
revising  paragraph  (c)(37)  to  read  as 
follows: 

§  52. 1 770    Identification  of  plan 

•  •  •  w  # 

(c)  The  plan  revisions  hsted  below 
were  submitted  on  the  date  specified. 

*  *  •  *  • 

(37)  1982  revision  of  the  Part  D  plan 
for  the  Mecklenburg  County  CO 
nonattainment  area,  submitted  on  fune 
17, 1982.  and  April  17,  1984,  by  the  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development. 

[f"R  D'JL  a4-:4.169  K.:ed  9-13-84;  4.45  «m) 
BlU-tMG  CODE  6S60-5CMM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Part  405 

1BPCM)30-F] 

Medicare  Program;  Interest  Chargea 
on  Overpayments  and  Underpayments 
to  Providers  and  Suppliers  of  Services 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule  and  correction. 


summary:  On  December  6. 1982.  we 
published  a  Final  rule  with  comment 
period  (47  FR  54811)  concerning  interest 
charges  on  overpayments  and 


underpayments  to  providers  and 
suppUers  of  services  and  indicated  that 
we  would  consider  making  revisions  to 
respond  to  comments  received.  That  rule 
implemented  section  117  of  Pub.  L  97- 
248,  the  Tax  Equity  and  Fiscal 
Responsbility  Act  of  1982.  The  purpose 
of  this  final  rule  is  to  respond  to  the 
comments  we  received  and  to  make 
some  minor  revisions  to  the  rule. 
EFFECnve  date:  These  regulations  are 
effective  October  15, 1984. 
SUPPLEMENTARY  INFORMATKMC 

I.  Background 

Section  117  of  Pub.  L  97-248.  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA),  was  enacted  on 
September  3, 1982.  It  added  a  new 
subsection  (d)  to  section  1815  and  a  new 
subsection  (j)  to  section  1833  of  title 
XVIII  (Medicare]  of  the  Social  Security 
Act  (the  Act).  TTiese  provisions  require 
that  once  a  final  determination  is  made 
that  a  provider  or  supplier  of  services 
has  received  an  overpayment  or 
underpayment  from  Medicare,  and 
payment  of  the  excess  or  deficit  is  not 
made  within  30  days  of  the  date  of  the 
final  determination,  interest  charges  will 
be  applied  to  the  balance  due.  The 
regulations  at  42  CFR  405.376  implement 
the  legislation  and  provide  specific  rules 
regarding  interest  on  Medicare 
overpayments  and  underpayments. 

Section  405.376  sets  forth  the  rules 
and  rates  for  the  charging  of  interest  on 
overpayments  and  underpayments  to 
providers  and  suppliers,  other  than 
those  outlined  in  §405.454(1),  and 
specify  the  circumstances  under  which 
HCF.\  may  waive  interest  charges. 

Specifically,  the  regulations  that — 

1.  If  a  cost  report  is  filed  that  does  not 
indicate  an  amount  is  due  (or  owed  by) 
HCFA,  but  the  intermediary  determines 
that  an  overpayment  (or  underpayment) 
exists — 

•  Interest  will  be  charged  on  debts  in 
accordance  with  the  prevailing  rate(s) 
specified  in  the  Treasury  Fiscal 
Requirements  Manual  (§  8020.20).  unless 
HCFA  can  recoup  (or  pay)  the 
overpayment  (or  underpayment)  witliin 
30  days. 

Interest  will  accrue  from  the  date  of 
the  final  determination  and  will  be 
charged  (paid)  on  the  overpayment 
(underpayment)  balance  for  each  30-day 
period  that  payment  is  delayed.  (Periods 
of  less  than  30  days  will  be  treated  as  a 
full  30-day  period,  and  the  30-day 
interest  charge  will  be  applied  to  any 
balance.) 

•  No  interest  will  be  charged  if  the 
overpayment  is  completely  liquidated 
within  30  days  of  the  final 
determination. 


*  No  interest  will  be  paid  if  the 
underpayment  is  completely  liquidated 
within  30  days  of  the  notification  of  the 

underpayment 

•  Interest  will  accrue  on  the  balance 
of  the  overpayment  remaining  at  the 
beginning  of  each  30-day  period  if  a  debt 
is  repaid  in  installments. 

These  rules  also  apply  if  a  carrier 
determines  that  it  has  overpaid  or 
underpaid  a  physician  or  supplier. 

2.  If  a  cost  report  is  filed  and  indicates 
an  amount  is  due  HCFA.  interest  will 
accrue  on  that  overpayment  inym  the 
date  the  cost  report  is  filed,  unless  (i) 
full  payment  accompanies  the  report  or 
(ii)  the  provider  and  the  intermediary 
agree  in  advance  to  subtract  the  amount 
of  overpayment  from  Medicare 
payments  over  the  next  30-day  period. 
In  addition,  if  the  intermediary 
determines  that  a  further  overpayment 
exists,  interest  accrues  from  the  date  of 
the  final  determination  with  respect  to 
that  further  overpayment. 

3.  In  instances  when  a  cost  report  is 
not  filed  timely  and  the  intermediary 
subsequently  determines  that  an 
overpayment  exists,  interest  is  also 
assessed  on  the  overpayment  from  the 
date  the  cost  report  was  due  to  the  date 
the  cost  report  is  filed. 

Interest  on  overpayments  under  these 
regulations  begins  with  the  issuance  of 
both  a  notice  of  program  reimbursement 
(NPR)  and  a  written  demand  for 
payment,  or,  when  an  NPR  is  not 
utilized,  upon  the  issuance  of  a  written 
determination  that  an  overpayment 
exists  and  of  a  written  demand  for 
paymc'at  (Interest  accrues  from  the  date 
of  the  final  determination  except  as 
required  by  any  subsequent 
administrative  or  judicial  reversal.) 

Under  the  regulations,  interest 
assessed  on  overpayments  and  interest 
on  funds  borrowed  during  a  cost 
reporting  period  for  the  purpose  of 
repaying  Medicare  overpayments  is  not 
considered  an  allowable  cost  to 
providers  of  services. 

If  an  overpajTnent  determination  is 
ultimately  reversed  administratively  or 
judicially  in  favor  of  the  provider  or 
supplier  of  services,  appropriate 
adjustments  will  be  made  with  respect 
to  the  overpayment  and  the  interest 
assessed. 

II.  Analysis  and  Response  to  Comments 

We  received  comments  from  35 
commenters,  who  consisted  of  health 
facilities,  health  care  associations. 
Medicare  intermediaries,  certified  public 
accountant  firms.  State  health  agencies, 
and  a  law  firm. 


36096 
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The  comments  are  discussed  below 
according  to  the  order  in  which  the 
provisions  appear  in  the  regulations. 

1.  Basic  rules:  42  CFR  406.376(b) 

Three  commenters  disagreed  with  the 
provision  that,  for  purposes  of 
computing  interest,  periods  of  less  than 
30  days  should  be  treated  the  same  as  a 
full  period;  they  recommended  that 
interest  should  be  calculated  on  daily 
balances. 

Response:  The  regulations  conform 
with  the  requirements  of  the  Treasury 
Fiscal  Requirements  Manual,  with  which 
we  must  comply.  In  addition,  calculating 
interest  on  a  30-day  period  is  easier  for 
Medicare  contractors  to  administer.  The 
provision  will  apply  to  underpayments 
as  well  as  overpayments,  requiring  us  to 
pay  a  provider  30  days'  worth  of  interest 
even  if  we  settle  the  underpayment 
sooner. 

2.  Definition  affinal  determination:  42 
CFR  405.376(c) 

a.  Twenty-four  commenters  believe 
that  the  filing  of  the  cost  report  should 
not  be  considered  as  a  final 
determination  nor  as  a  "triggering 
device"  for  the  accrual  of  interest  when 
a  cost  report  indicating  an  overpayment 
is  submitted  and  payment  does  not 
accompany  the  cost  report. 

Response:  We  do  not  agree  with  this 
commenL  The  filing  of  a  cost  report 
showing  an  overpayment  is  an 
admission  by  a  provider  that  a  debt 
exists  that  is  therefore  due  and  payable 
at  that  time.  This  has  always  been  our 
policy.  Before  sections  1815(d)  and 
1833(j)  of  the  Act  were  enacted,  there 
was  no  incentive  for  compliance.  If  a 
provider  filed  a  cost  report  without 
returning  any  overpayment,  we  would 
need  to  monitor  constantly,  send  a 
series  of  demand  letters,  and  possibly 
suspend  program  payments.  The  intent 
of  Congress  in  adding  these  interest 
charges  was  to  encourage  more  timely 
settlement. 

b.  One  commenter  stated  that  if  a 
provider  receives  an  extension  for  filing 
a  cost  report,  we  should  not  penalize  the 
provider  for  delinquency. 

Response:  We  agree  with  the 
comment  and  the  regulations 
(5  405.376{c)(i)(iv))  point  out  that  an 
extension  granted  by  the  intermediary 
for  on«»  30-day  period  does  extend  the 
due  date.  If  any  interest  on  an 
overpayment  is  to  be  assessed,  it  would 
accrue  only  from  the  extended  due  date. 

c.  One  commenter  stated  that  the  use 
of  the  term  "unfiled  cost  report"  is 
confusing  in  the  context  of  these 
regulations  and  that  a  better  term  would 
be  "late  filed  cost  report",  since  the 
purpose  is  to  establish  the  date  frorr 


which  interest  accrues,  rather  than  to 
discuss  procedures  concerning  unfiled 
cost  reports. 

Response:  We  agree  with  this 
comment  and  are  changing  "unfiled  cost 
report"  to  "cost  report  that  is  not  filed 
on  time"  in  S  405.376  (c)(l){iv)  and  (e)(3). 
the  two  places  it  appears. 

d.  Three  commenters  had  difficulty 
with  the  definition  of  final  determination 
because  of  the  possibility  that  the 
provider's  cost  report  would  show  an 
underpayment  and  the  intermediary's 
review  would  show  an  overpayment. 
Two  of  the  commenters  noted  that  the 
provider  may  show  an  underpayment 
because  of  the  need  to  preserve  appeal 
rights.  One  of  the  commenters  wanted  to 
know  whether  in  such  a  situation  a 
provider  was  required  to  repay  the 
amount  overpaid  within  30  days  of  the 
due  date  or  would  be  permitted  to  wait 
for  the  NPR.  Two  comments  concerned 
the  date  the  interest  would  start:  with 
the  due  date  of  the  cost  report  or  with 
the  intermediary's  determination  that 
there  is  an  overpayment.  (One  of  these 
comments  concerned  a  late  filed  cost 
report  that  showed  an  underpayment; 
the  intermediary  charged  interest  from 
the  due  date  of  the  cost  report.) 

Response:  When  adjustments 
excluding  certain  appeal  items  result  in 
an  overpayment,  interest  accrues  from 
the  date  of  notification  and  demand  for 
repayment.  Interest  will  always  accrue 
on  any  overpayment,  either  as  filed,  or 
later  determined,  when  a  cost  report  is 
delinquent.  Interest  accrues  during  the 
period  of  dehnquency  even  through  the 
amount  due  is  repaid  within  30  days 
from  the  date  of  determination. 

e.  Three  commenters  wanted  to  know 
whether  the  interest  provisions  apply  to 
interim  payments  or  lump  sum 
repayments  based  on  interim  rate 
adjustments.  The  definition  of  final 
determination  as  a  written 
determination  of  an  overpayment  when 
there  is  no  notice  of  program 
reimbursement  permits,  two  commenters 
believed,  interest  assessment  on  interim 
reimbursement;  one  commenter  stated 
that  if  that  is  HCFA's  intention,  it  should 
be  specified  in  a  future  proposed 
revision  and  not  implemented  before 
providers  have  a  chance  to  comment. 

Response:  We  agree  with  this 
comment.  We  will  not  assess  interest  on 
overpayments  resulting  from  interim 
rate  adjustments.  However,  as  indicated 
below,  we  may  assess  interest  based  on 
an  initial  retroactive  adjustment  if  the 
provider  does  not  dispute  the 
adjustment. 

f.  One  commenter  requested  that  the 
definition  of  a  timely-filed  cost  report 
for  purpose  of  assessing  interest  on  an 
overpayment  should  be  clarified.  For  an 


example,  he  suggested  that  if  a  cost 
report  is  not  filed  within  90  days  but  is 
filed  within  120  days;  and  the 
overpayment  is  repaid  within  30  days, 
no  interest  should  be  charged.  He  stated 
that  the  policy  on  assessment  of  interest 
should  be  consistent  with  the  policy  on 
offset/suspension  of  interim/PIP 
payments  when  a  cost  report  is  not 
timely  filed  (i.e.,  the  interim/PIP 
payments  are  not  reduced  until  after  the 
120-day  periods  ends). 

Response:  A  cost  report  is  due  on  the 
last  day  of  the  third  month  following  the 
close  of  the  cost  reporting  period  with  a 
single  30-day  extension  granted  for  good 
cause.  If  an  overpayment  exists  when 
the  cost  report  is  filed,  it  is  payable  at 
that  time.  The  suspension  of  interim 
payments  is  a  collection  procedure.  It  is 
not  practical  to  expect  the  intermediary 
to  begin  offset  the  day  after  a  cost  report 
is  late. 

g.  One  commenter  stated  that  our 
position  in  considering  a  provider's  cost 
report  as  a  "final  determination"  when 
there  is  an  overpayment  might  cause  a 
provider  to  take  and  sustain  the  position 
that  we  and  our  intermediaries  would  be 
barred  from  further  audits  or 
adjustments  of  the  report. 

Response:  We  do  not  agree  with  this 
comment.  The  term  "final 
determination"  is  defined  in  regulations 
as  a  means  of  establishing  the  initial 
date  of  interest  accrual.  It  does  not 
prevent  further  adjustment  of  an 
overpayment  or  underpayment  in  the 
usual  cost  settlement  or  appeals 
process. 

3.  Rate  of  interest:  42  CFR  405.376(d) 

a.  Two  commenters  stated  that  the 
interest  rate  to  be  charged  is  vital 
information  and  should  be  available  in 
convenient  form  to  all  parties 
concerned. 

Response:  We  agree  and  will  send  the 
current  interest  rate  each  quarter  to  the 
HCFA  Regional  Administrators  who  will 
establish  procedures  to  notify  the 
intermediaries  and  carriers  in  the  region, 
who  in  turn  will  keep  the  providers  and 
suppliers  apprised  of  interest  rates. 

b.  Two  commenters  stated  that  the 
regulations  do  not  define  what 
constitutes  default.  They  stated  that 
conditions  that  give  rise  to  declaration 
of  default  should  be  defined. 

Response:  We  agree  with  this 
comment.  We  will  explain  default  and 
include  in  our  administrative 
instructions  the  procedures  the 
intermediary  should  follow.  The 
provider  or  supplier  is  considered  in 
default  if  he  fails  to  pay  two  consecutive 
installment  payments  of  an  extended 
repayment  agreement. 
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c.  One  commenter  believed  that  there 
should  be  a  distinction  between  a  delay 
in  repayment  for  good  canse  and 
default:  if  good  cause  exists,  the  interest 
rate  should  not  be  modified.  This 
commenter  and  another  one  believed 
that  if  there  is  a  default  in  repayment 
the  interest  rate  should  match  the 
prevailing  rate,  whether  it  is  hi^er  or 
lower. 

Response:  In  response  to  the  first 
comment:  we  define  default  as  missing 
two  payments  (or  more)  on  a  repayment 
schedule;  the  Iralance  of  the  debt  Uien 
becomes  subject  to  a  higher  rate  of 
interest  (if  a  higher  rate  is  in  effect  at 
that  time.)  This  pohcy  will  be  included 
in  administrative  instructions.  In 
response  to  the  second  comment: 
because  the  Federal  Register  may 
publish  the  interest  rate  as  much  as  60 
days  prior  to  its  effective  date,  a 
provider  or  supplier  could  delay 
payment  knowing  that  a  future  interest 
rate  would  be  lower  than  the  rate 
currently  being  assessed.  To  assess  the 
lower  rate  prevailing  at  the  time  of 
default  would  defeat  the  purpose  of  the 
regulation;  i.e..  prompt  repayment  of 
Medicare  overpayments. 

4.  Accrual  of  Interest:  42  CFR  40S.378{e) 

a.  Twenty-four  commenters  expressed 
their  belief  that  the  regulations  are  not 
consistent  in  their  treatment  of 
overpayments  and  underpayments  when 
they  appear  on  a  cost  report  as  filed. 
They  stated  that  if  the  cost  report 
indicates  an  overpayment,  the  balance 
is  due  immediately.  If  it  indicates  an 
underpayment  when  the  cost  report  is 
filed,  the  provider  must  wait  until  the 
intermediary  reviews  it  and  decides  the 
correct  amount  due.  These  commenters 
felt  a  provider  is  deprived  of  the  amount 
due  and  does  not  receive  any  interest 
for  the  period  in  which  the  intermediary 
makes  its  decision. 

Response:  Although  it  may  appear 
that  there  is  an  inconsistency  m  the 
treatment  of  overpayments  and 
underpayments  when  they  appear  on  a 
cost  report;  we  believe  the  different 
treatment  is  justified.  Interim  rates  are 
set  by  the  intermediary  based  primarily 
upon  data  submitted  by  a  provider.  A 
cost  report  showing  an  underpayment  is 
a  claim  for  funds  against  the  government 
and  cannot  be  paid  until  the  daim  is 
verified.  On  the  other  hand,  a  cost  report 
showing  an  overpayment  is  a  statement 
by  the  provider  (which  has  received 
payments  during  the  period  of  the  cost 
report)  that  it  has  been  overpaid.  Based 
on  that  statement,  payment  should 
accompany  the  cost  report  It  is  not 
reasonable  to  require  either  the 
government  to  take  an  additional  step  to 
collect  the  overpayment  before  interest 


starts  to  accrue  or  to  allow  the  provider 
an  additional  period  to  repay  the 
admitted  overpayment  before  interest  is 
charged.  In  the  latter  case  a  provider 
has  had  interest-free  funds  in  excess  of 
those  to  which  it  is  entitled  during  part 
or  all  of  the  cost  report  year  (and.  in 
many  cases,  as  long  as  16  months).  With 
respect  to  the  underpayment,  existing 
regulations  (42  CFR  405.454(f))  require 
the  intermediary  to  make  a  retroactive 
adjustment.  In  either  case,  the  amount  of 
the  debt  must  be  reasonably  certain 
before  it  becomes  due  and  payable. 

b.  Tliese  24  commenters  also  stated 
that  if  the  full  amount  of  an 
underpayment  is  not  received  upon 
tentative  settlement  (to  which  we  refer 
as  an  initial  retroactive  adjustment  in 
this  preamble),  interest  to  the  provider 
should  accrue  from  the  date  the  cost 
report  is  filed.  Such  a  policy  would 
eliminate  partial  refunds  of 
underpayments  based  upon  a 
percentage  of  the  claimed 
underpayment.  Providers  are  being 
denied  a  complete  return  of  their  costs 
until  the  intermediary  makes  final 
retroactive  adjustments. 

Response:  We  do  not  agree  with  this 
comment.  Initial  retroactive  adjustments 
(see  42  CFR  405.454(f)(2))  by  the 
intermediary  are  intended  to  bring  the 
interim  payments  into  agreement  with 
the  reimbursable  amount  payable  to  the 
provider.  Regardless  of  whether  there  is 
an  overpayment  or  underpayment 
either  the  provider  or  the  intermediary 
has  30  days  to  pay  from  the  date  of  the 
determination  before  interest  accrues. 
Interest  is  not  retroactive  to  the  due  date 
of  the  cost  report  except  in  those  cases 
where  the  provider  does  not  file  the  cost 
report  timely  or  does  not  pay  the 
overpayment  when  filing  a  cost  report 
indicating  an  amount  due  the  Medicare 
program. 

c.  The  twenty-four  commenters  also 
stated  that  if  our  findings  are  reversed 
on  appeal,  we  should  pay  interest  to  the 
provider  to  the  extent  that  it  has  prepaid 
the  overpayment 

Response:  We  cannot  accept  this 
comment.  If  findings  are  reversed  or 
changed  upon  administrative  or  judicial 
appeal,  we  will  refund  any  interest 
erroneously  collected.  We  can  only  pay 
interest  or  otherwise  disburse  funds 
when  the  payment  is  authorized  by  law. 
Sections  1815(d)  and  1833U)  of  the  Act 
require  only  that  interest  be  paid  if  an 
underpayment  is  not  paid  within  30  days 
from  the  date  of  the  final  determination; 
it  does  not  otherwise  authorize  payment 
of  interest 

d.  One  commenter  stated  that  when  a 
cost  report  showing  an  underpayment  is 
filed  late,  interest  should  not  be  charged 


for  the  period  begiiming  with  the  due 
date  and  up  to  the  date  the  intermediary 
determines  there  is  an  overpajmient 
since  to  charge  interest  from  die  date 
the  cost  report  was  due  penalizes  the 
provider  for  filing  late. 

Response:  Whenever  a  cost  report  is 
filed  late  and  an  overpayment  exists, 
either  as  initially  reported  by  the 
provider  or  as  later  determined  by  the 
intermediary,  interest  will  accrue.  The 
accrual  for  die  delinquent  period  runs 
from  the  due  date  to  die  date  filed,  not 
to  the  date  of  determination.  Under 
section  1815(a)  of  Ae  Act  all  payments 
previously  made  constitute  an 
overpayment  when  a  cost  report  is  not 
timely  filed. 

e.  Three  commenters  had  difficulty 
with  the  option  to  liquidate  the 
overpayment  To  one  of  the  commenters 
the  meaning  of  "agree  in  advance"  was 
unclear:  he  wanted  to  know  whether  it 
means  in  advance  of  the  cost  report 
filing  date  or  in  advance  of  the  interim 
payment  reduction.  All  three  did  not 
believe  that  the  intermediary  had  to 
agree,  as  the  regulations  imply,  to  a 
liquidation  of  the  overpayment  if  the 
provider  repaid  the  amount  within  30 
days  of  a  determination  of  an 
overpayment 

Response:  The  agreement  to  offset 
interim  payments  must  be  reached 
before  the  cost  report  is  due  since 
interest  will  otherwise  accrue  from  the 
due  date  of  a  cost  report  showing  an 
overpayment  when  filed.  If  the 
intermediary  determines  the 
overpayment  no  agreement  is  needed  if 
the  amount  due  is  paid  within  30  days. 

f.  One  commenter  suggested  that  we 
change  the  language  in  {  405.376(eK2Kii) 
so  that  there  is  no  confusion  because  of 
the  difference  in  the  definitions  of  "final 
determination"  in  the  law  and  in  our 
regulations.  The  commenter  suggested 
we  eliminate  the  term  "further 
overpayment"  and  change  the  language 
so  that  it  is  clear  that  there  is  a  final 
determination  for  each  overpayment 
discovered.  The  commenter  also  thought 
the  regulations  should  specify  the 
interest  rate  for  further  overpayments. 

Response:  We  agree  with  these 
comments  and  are  adopting  the 
pertinent  language  the  commenter 
included  in  his  comment  with  two 
minor  changes.  Section  405.378(e){2)(ii) 
will  read:  "If  the  intermediary 
determines  an  additional  overpayment 
during  the  cost  settlement  process, 
interest  will  accrue  from  the  date  at 
each  determination."  We  are  adding  a 
subparagraph  (iii)  to  state  that  the 
interest  rate  to  be  assessed  on  any 
determination  is  the  rate  that  is  in  effect 
on  the  date  the  determination  is  made. 
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g.  Twenty-four  commenters  believed 
that  the  accrual  of  interest  on 
underpayments  is  not  consistent  with 
the  accrual  of  interest  on  overpayments 
once  the  contractor  makes  a 
determination,  since  interest  to  the 
provider  or  supplier  does  not  begin  to 
accrue  imtil  30  days  after  the 
determination. 

Response:  We  agree  with  this 
comment.  We  will  eliminate  "beginning 
30  days"  from  9  405.376(e)(4)  so  that 
interest  to  us  or  to  the  provider  or 
supplier  accrues  from  the  date  of  the 
determination.  We  are  also  amending 
§  405.376(f){l)(i)  to  show  that  interest 
will  be  waived  when  either  the 
underpayment  or  overpayment  is 
liquidated  within  30  days  so  that  we 
may  benefit  from  liquidating 
underpayments. 

h.  One  commenter  wanted  to  know 
when  interest  starts  to  accrue  on 
amounts  owing  because  of  amended 
NPRs. 

Response:  When  an  amended  NPR 
establishes  or  increases  the  amount  of 
an  overpayment,  interest  on  the 
overpayment,  or  the  increased  amount, 
accrues  from  the  date  the  intermediary 
sends  the  amended  NPR  and  new 
demand  letters  to  the  provider. 

i.  One  commenter  requested  that  there 
be  some  provision  to  protect  providers 
and  suppliers  from  assessment  of 
interest  charges  when  the  provider  has 
made  "good  faith"  efforts  to  refund  an 
overpayment;  e.g.,  the  provider  has  sent 
a  check  that  the  intermediary  could  not 
locate. 

Response:  We  agree  with  the 
conunent  and  we  are  furnishing  the 
details  for  determining  the  date  of 
receipt  in  our  administrative 
instructions.  Generally,  we  will  consider 
the  date  of  postmark  to  be  the  date  of 
"receipt"  (postal  service  regulations 
consider  a  letter  to  be  the  addressee's 
after  it  is  postmarked);  when  other  types 
of  delivery  are  used  (such  as  Federal 
Express  or  Overnight  Mail),  the  receipt 
will  establish  the  date  of  receipt. 
Because  postmarks  are  sometimes 
missing  or  illegible,  we  suggest 
providers  using  the  U.S.  mail  send 
letters  by  certified  mail,  return  receipt 
requested. 

j.  Two  commenters  stated  that  one 
intermediary  has  indicated  that  interest 
will  be  assessed  from  the  date  of  an 
initial  retroactive  adjustment.  The 
commenter  stated  that  because  the 
regulations  appear  to  provide  quite 
clearly  that  interest  starts  with  the 
issuance  of  a  notice  of  program 
reimbursement  (NPR)  and  a  written 
demand  for  payment,  the  intermediary's 
position  does  not  appear  to  be 
supported  by  the  regulations. 


Response:  We  do  not  agree  entirely 
with  this  comment.  Although  the  NPR  is 
the  primary  basis  upon  which  interest  is 
assessed  against  providers,  the 
regulations  do  not  require  an  NPR  to  be 
issued  before  interest  may  accrue.  When 
an  initial  retroactive  adjustment  results 
in  an  overpayment,  a  written 
determination  that  an  overpayment 
exists  and  a  written  demand  for 
payment  is  sufficient  to  start  the  accrual 
of  interest. 

Section  405.376(c){l)(ii)  indicates  that 
a  final  determination  occurs  in  those 
cases  when  an  NPR  is  not  utilized  upon 
the  isssuance  of  a  written  overpayment 
determination  and  demand  for  payment. 
(That  section  also  includes  the 
parenthetical  phrase  "(primarily  under 
Part  B)."  This  is  not  meant  to  be  an 
exclusive  phrase  limiting  this  type  of 
determination  to  Part  B  overpajonents. 
Provider  overpayments  and 
underpayments  are  the  principal  subject 
dealt  with  in  the  regulation  and  the 
phrase  is  meant  to  point  out  where  Part 
B  debts  fall  in  the  definition  of  final 
determination.)  This  section,  therefore, 
also  defines  final  determination  with 
regard  to  provider  overpayments  and 
underpayments  that  are  made  before  the 
issuance  of  the  NPR. 

It  is  our  experience  that  because  the 
initial  retroactive  adjustment  serves  to 
correct  mathematical  errors  of 
calculations,  or  other  obvious  errors  or 
inconsistencies,  it  is,  for  the  most  part, 
not  disputed  by  the  provider. 
Accordingly,  these  adjustments,  in 
effect,  create  a  correct  cost  report, 
which  if  filed  accurately  when 
submitted  would  have  indicated  a 
different  amount  in  the  provider's 
overpayment  or  underpayment.  In  the 
case  of  an  overpayment,  if  this  amount 
had  appeared  on  the  cost  report, 
payment  would  be  due  when  the  cost 
report  was  filed.  This,  just  as  a  cost 
report  that  indicates  an  amount  is  due 
HCFA  constitutes  a  final  determination 
under  42  CFR  405.376(c)(1),  an 
undisputed  initial  retroactive  adjustment 
is  also  a  final  determination. 

Full  review  and  settlement  of  a 
provider's  cost  report  can  be  a  very 
time-consuming  process.  To  implement 
the  processing  of  the  provider's  cost 
report  as  quickly  as  possible,  the 
intermediary  makes  an  initial 
retroactive  adjustment  as  soon  as  it 
receives  the  cost  report  and  reviews  it. 
For  this  purpose,  the  intermediary 
accepts  costs  as  reported  except  for 
obvious  errors  or  inconsistencies, 
subject  to  a  later  audit  or  review.  To 
avoid  creating  overpayments  (later  on  in 
the  settlement  process)  while  making 
initial  retroactive  adjustments,  the 
intermediary  reduces  the  amount  due 


the  provider  by  any  amounts  claimed 
that  are  attributable  to  obvious  errors  or 
inconsistencies,  as  well  as  by  any 
monies  owed  the  program  (42  CFR 
405.454(f)(2). 

The  intermediary  bases  initial 
retroactive  adjustments  on  the  data  that 
it  determines  will  result  in  the  most 
accurate  reimbursement  to  the  provider. 
Usually  the  initial  retroactive 
adjustment  is  performed  in  conjunction 
with  a  desk  review  of  provider  costs 
that  includes  not  only  a  comparative 
cost  analysis  but  also  a  review  of  all 
available  information  about  the 
provider.  It  also  provides  the  means  for 
resolving  as  many  problems  as  possible 
without  audit  by  obtaining  additional 
information  and  dociunentation  from  the 
provider. 

When  the  intermediary  issues  a 
demand  letter  based  on  an  Initial 
retroactive  adjustment,  the  written 
determination  will  set  out  the  basis  for 
the  overpayment.  The  provider  will  be 
given  15-day8  following  the  date  of  such 
notification  to  contest  the  determination 
regarding  the  existence  or  amount  of  the 
overpayment.  In  its  response,  the 
provider  must  include,  along  with  any 
pertinent  evidence,  a  statement 
concerning  why  it  believes  the 
overpayment  determination  is  wrong.  If 
the  provider  does  not  respond  within  the 
15-day  period,  or  the  provider's  response 
indicates  agreement  with  the  initial 
retroactive  adjustment,  interest  will 
accrue  from  the  date  of  that  adjustment, 
unless  the  overpayment  is  liquidated 
within  30-days.  If  the  provider  submits  a 
written  statement  disputing  portions  of 
the  initial  retroactive  adjustment, 
interest  will  not  be  assessed  on  those 
disputed  amounts  based  upon  the  initial 
retroactive  adjustment  until  the  dispute 
is  settled.  In  case  of  dispute,  the 
intermediary  will  either  proceed  with 
the  audit  and  an  NPR,  or  issue  a 
separate  determination  concerning  the 
initial  retroactive  adjustment  based  on 
the  evidence  submitted  together  with 
any  other  material  bearing  on  the 
overpayment. 

In  those  cases  when  the  intermediary 
acts  on  the  provider's  response  to  the 
notice  of  the  initial  retroactive 
adjustment  before  the  issuance  of  an 
NPR,  the  intermediary  must  issue  a 
separate  determination  to  the  provider. 
This  notice  must  contain  specific 
findings  and  an  explanation  as  to  why 
the  intermediary's  reimbursement 
decision  differs  from  the  amount  the 
provider  claimed. 

In  sum,  interest  will  accrue  from  the 
date  of  the  initial  retroactive  adjustment 
when  the  provider  does  not  respond 
within  the  15-day  period,  or  when  the 
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provider's  response  indicates  agreement 
with  the  adjustment.  If  the  provider 
disputes  the  adjustment,  interest  will  not 
accrue  on  those  portions  of  it  that  are 
contested  until  the  intermediary  issues  a 
new  notice  to  the  provider  or  until  the 
intermediary  issues  an  NPR. 

We  are  revising  42  CFR  405.376 
(c)[l)(ii)  so  that  it  shows  examples  of 
final  determinations.  One  of  the 
examples  shows  that  if  a  provider 
disputes  portions  of  an  initial  retroactive 
adjustment,  the  "final  determination," 
when  the  intermediary  confirms  the 
adjustment,  is  the  new  determmation 
issued  on  those  portions. 

k.  One  commenter  believed  that  since 
there  is  no  incentive  for  an  mtermediary 
to  issue  an  NPR  timely,  interest  on 
underpayments  should  begm  to  accrue 
either  upon  the  date  of  the  NPR  or  12 
months  after  the  filing  of  the  cost  report. 

Response:  We  do  not  agree  with  this 
comment.  The  intermediary  cannot 
know  before  it  issues  an  NPR  whether 
an  audit  will  result  in  an  overpayment 
or  an  underpayment.  However,  if  we 
were  to  pay  interest  (retroactively)  on 
underpayments  from  12  months 
following  the  filing  of  a  cost  report  when 
the  NPR  is  not  issued  timely,  we  would 
have  to  charge  interest  for 
overpayments  as  well  as  pay  interest  on 
underpayments. 

5.  Waiver  of  interest  charges:  42  CFR 
405.376(f)  Three  commenfers  thought 
that  we  should  establish  thresholds  of 
interest  to  be  waived. 

Response:  We  do  not  agree  with  this 
comment.  As  we  stated  in  the  preamble 
to  the  final  rule  with  comment  period, 
we  will  waive  the  interest  when  the  cost 
of  collecting  interest  is  more  than  the 
amount  of  interest  involved.  Since  the 
cost  of  collecting  interest  may  vary,  we 
cannot  state  a  fixed  threshold  amount  in 
the  regulations  or  in  instructions.  We 
will,  however,  issue  instructions  so  that 
intermediaries  and  carriers  can 
determine  whether  interest  should  be 
waived  in  a  given  case. 

ft  Exceptions  to  applicability:  42  CFR 
405.376(h) 

a.  One  commenter  stated  the  term 
"final  decision"  as  used  in  paragraph 
(h)(2)  may  be  confused  with  the  term 
"final  determinations"  when  a  final 
determination  is  administratively  or 
judicially  reversed. 

Response:  We  agree  with  this 
comment.  Instead  of  stating  ".  .  .the 
reversal  is  the  final  decision  in  the  case 
.  .  .",  we  will  state  "the  reversal  is  no 
longer  subject  to  appeal  .  .  .". 

b.  One  commenter  requested  a 
clarification  of  the  phrase  "appropriate 
adjustments  will  be  made"  in 

S  405.376(h)(2). 


Response:  This  phrase  means  that  any 
interest  erroneously  collected  will  be 
refunded  to  the  paying  party. 

7.  Interest  as  a  nonallowable  cost:  42 
CFR  405.376(ij  and  405.419 

a.  Twenty-three  commenters  stated 
that  interest  on  funds  providers  borrow 
in  order  to  repay  an  overpayment  should 
be  an  allowable  cost  since  it  is  related 
to  patient  care. 

Response:  We  do  not  agree.  The 
principal  reasons  for  overpayments  are 
nonallowable  and  excessive  costs  that 
are  not  related  to  patient  care. 
Therefore,  we  cannot  allow  the  interest 
as  an  allowable  cost. 

b.  These  same  commenters  believed 
that  interest  income  received  as  a  result 
of  an  underpayment  not  being  timely 
paid  by  an  intermediary  should  not  be 
used  to  reduce  allowable  interest 
expense  in  computing  reimbursable 
costs. 

Response:  We  agree  with  this 
comment.  Administrative  instructions 
will  indicate  that  the  interest  income  on 
underpayments  will  not  be  offset  against 
interest  expense  in  computing 
reimbursable  costs. 

c.  One  commenter  stated  that  the 
regulations  do  not  clearly  state  that 
interest  on  funds  borrowed  solely  to 
repay  an  overpayment  will  be 
disallowed,  but  rather  imply  that 
interest  on  any  borrowings  is 
nonallowable,  up  to  the  amount  of  the 
overpayment  and  made  during  the 
period  in  which  the  overpayment  is 
repaid. 

Response:  We  agree  with  the 
comment  and  we  are  adding  to 
§§  405.376(1)  and  405.419(a)(1)(C) 
language  that  will  clarify  that  interest  is 
nonallowable  where  the  provider  cannot 
show  that  the  borrowing  would  have 
been  necessary  if  the  overpayment  had 
not  occurred. 

d.  One  commenter  wanted  to  know 
whether  interest  assessed  on  an 
overpayment  would  be  considered  an 
allowable  expense  if  after  the  cost 
report  is  settled  there  is  a  determination 
that  there  is  in  fact  an  underpayment. 

Response:  We  will  refund  interest 
assessed  on  an  overpayment  and  later 
found  to  be  collected  in  error.  Since  no 
expense  will  have  been  incurred  the 
interest  is  not  an  allowable  cost. 

The  remainder  of  the  comments, 
discussed  below,  did  not  address 
specified  sections  of  the  regulations. 

8.  Effective  date  of  regulations. 

Three  commenters  stated  that  the 
regulations  should  only  affect  those  cost 
reports  filed  after  September  3, 1982. 

Response:  Section  117  of  the  TEFRA 
states  that  the  interest  provisions  of  the 


Social  Security  Act  apply  to  "final 
determinations  made  on  or  after  the 
date  of  enactment"  of  the  TEFRA, 
September  3. 1982;  therefore,  we  cannot 
comply  with  the  comment. 

9.  Miscellaneous 

a.  Two  commenters  disagreed  with 
our  position  that  the  regulations  did  not 
need  to  be  published  as  a  notice  of 
proposed  rulemaking. 

Response:  We  published  the 
regulations  as  final  regulations  in  order 
to  conform  as  soon  as  possible  with 
Congress'  intent  to  reduce  the  amount 
and  duration  of  Medicare  overpayments, 
since  Congress  wanted  determinations 
made  on  or  after  the  date  the  law  was 
enacted  to  be  subject  to  the  law.  In 
addition,  we  did  provide  the  public  with 
an  opportunity  to  comment.  We  have 
considered  the  comments  carefully  and 
are  making  changes  as  explained  in  this 
preamble. 

b.  One  commenter  stated  that  an  NPR 
should  include  a  statement  clearly 
spelling  out  to  the  provider  its  obligation 
for  repayment,  the  amounts  of  interest  to 
be  charged,  the  circumstances  under 
which  it  will  be  charged,  and  the 
provider's  rights  to  appeal. 

Response:  We  agree  with  this 
comment.  We  are  going  to  list  in 
administrative  instructions  specific 
items  relating  to  interest  assessment 
that  must  be  included  in  future  NPRs. 

c.  One  commenter  requested  a 
differentiation  between  Part  A  and  Part 
B  when  determining  an  overpayment. 
He  wanted  to  know,  for  example, 
whether  a  Part  B  underpayment  would 
be  applied  against  a  Part  A 
overpayment  to  determine  the  amount 
due. 

Response:  The  regulation  does  not 
change  existing  rules  for  offsetting  Part 
A  and  Part  B  overpayments  and 
underpayments  in  the  cost  report 
settlement  process. 

III.  Summary  of  Changes 

As  a  result  of  comments,  we  are 
making  the  following  changes: 

(1)  Sections  405.376  (cj(ll(iv)  and 
(e)(3):  We  are  revising  "unfiled  cost 
report"  to  "cost  report  that  is  not  filed  in 
time". 

(2)  Section  405.376(c)(l)(ii):  We  arc 
revising  this  subparagraph  so  that  the 
definition  of  "final  determination" 
includes  any  new  determination  issued 
because  a  provider  disputed  an  initial 
retroactive  adjustment.  This  revised 
definition  will  require  that  interest  begin 
to  accrue  on  the  date  a  new 
determination  is  issued  in  response  to  a 
provider  dispute,  rather  than  when  the 
adjustment  was  made. 
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(3)  Section  405.376(e)(2):  We  are 
revising  subparagraph  (ii)  to  clarify  that 
there  is  a  final  determination  for  each 
overpayment  discovered.  We  are  also 
adding  a  new  subparagraph  (iii]  to  show 
that  the  interest  for  each  hnal 
determination  will  be  that  in  effect  on 
the  date  of  the  determination. 

(4)  SecUons  40S.376  (e)(4)  and  (f)(l)(i): 
We  are  revising  these  subparagraphs  to 
show  that  interest  accrues  from  the  date 
of  the  determination  on  either  an 
overpayment  or  underpayment  and  that 
interest  will  be  waived  for  an 
overpayment  or  underpayment  when 
hquidated  within  30  days. 

(5)  SecUon  405.376(b)(2):  We  are 
changing  the  term  "final  decision"  in 
this  subparagraph  so  that  it  will  not  be 
confused  with  the  term  "final 
determination". 

(6)  Sections  40S.376(i)  and 
405.419(a)(l)(iii):  We  are  revising  these 
subparagraphs  to  clarify  that  interest  on 
borrowed  funds  is  not  an  allowable  cost 
if  it  caimot  be  shown  that  the  amount 
was  not  borrowed  to  repay  an 
overpayment. 

IV.  Technical  Changes 

In  addition  to  revisions  prompted  by 
comments,  we  are  making  three 
technical  revisions  to  the  regulations. 

The  first  change  is  to 
S  405.376{c)(l){iii).  We  are  revising  the 
phrase  "Upon  the  date  of  submittal  of  a 
timely-filed  cost  report  .  .  ."  to  "Upon 
the  due  date  of  a  timely  filed  cost 
report  .  .  .".  We  are  changing  the 
language  so  that  no  providers  will  be 
discouraged  from  filing  a  cost  report 
early  when  the  report  shows  an  amount 
due  the  program. 

We  are  changing  S  405.376(e)(2)(i)  for 
the  same  reason.  We  are  changing  in 
that  paragraph  the  phrase  "interest . . . 
will  accrue  from  the  date  the  cost  report 
is  filed  unless  . . ."  to  "interest . . .  will 
accrue  from  the  due  date  of  the  cost 
report  unless  . . .". 

The  third  revision  is  to  9  405.419(a)(2). 
We  are  deleting  the  phrase  "and  interest 
assessed  on  an  overpayment."  The 
current  language  in  that  paragraph  may 
imply  that  interest  paid  on  an 
overpayment  that  is  reversed  is  an 
allowable  cost.  Since  we  refund  any 
interest  paid  on  overpayment  when 
there  is  an  administrative  or  judicial 
reversal  of  the  overpayment  there  is  no 
cost  incurred. 

In  addition,  on  January  30, 1984  (49  FR 
3648),  we  published  a  final  rule 
concerning  the  reduction  in  the  number 
of  providers  dealing  directly  with  HCFA. 


On  page  3659,  in  the  first  column,  in  the 
amendment  to  {  405.2001,  we 
erroneously  stated  that  we  were  revising 
paragraph  (a)  instead  of  stating  that  we 
were  revising  the  introductory  matter  of 
paragraph  (a).  As  a  result,  the  revision 
as  printed  deletes  subparagraphs  (1),  (2) 
and  (3).  We  are  correcting  the 
amendatory  language  to  %  405.2001  so 
that  subparagraphs  (1),  (2)  and  (3) 
remain  part  of  paragraph  (a). 

V.  Impact  Analyses 

A.  Executive  Order  12291 

We  have  determined  that  this  final 
rule  is  not  likely  to  result  in  an  annual 
impact  of  $100  million  annually  or  meet 
other  threshold  criteria  of  Section  1(b)  of 
the  Order.  The  overall  intent  of  these 
regulations  is  to  make  a  few  technical 
and  clarifying  changes,  mostly  in 
response  to  comments  we  received  on 
the  final  rule  with  comment  period  we 
published  on  December  6, 1982.  These 
regulations  changes  will  have  a  very 
minimal,  if  any,  effect. 

B.  Regulatory  Flexibility  Act 

The  Secretary  certifies  under  5  U.S.C. 
605(b),  enacted  by  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-345) 
that  these  final  regulations  will  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  These 
regulations  will  affect  some  providers, 
physicians  and  other  suppliers  of 
services,  most  of  which  are  small 
entities.  However,  as  noted  in  the 
Executive  Order  analysis,  since  these 
regulations  merely  clarify  the  final 
regulations  published  on  December  6, 
1982.  the  impact  on  providers  and 
suppliers  will  not  be  significant. 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Certification  of  compliance. 
Clinics,  Contracts  (agreements).  End- 
stage  renal  disease  (ESRD).  Health  care. 
Health  facilities.  Health  maintenance 
organizations  (HMO),  Health 
professions.  Health  suppliers.  Home 
health  agRntias.  Hospitals,  Inpatients, 
Kidney  diseases.  Laboratories,  Medicare, 
Nursing  homes.  Onsite  surveys. 
Outpatient  providers.  Reporting 
requirements.  Rural  areas.  X-rays. 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  42  CFR  Chapter  IV,  Part  405  is 
amended  as  set  forth  below: 

1.  Subpart  C  is  amended  as  set  forth 
below: 

SubfMirt  C — Exclusions,  Recovery  of 
Overpayment,  Liability  of  a  Certifying 
Officer  and  Suspension  of  Payment 

The  authority  citation  for  Subpart  C 
reads  as  follows: 

Authority:  Sees.  1102, 1815, 1833, 1842, 1861. 
1862,  1866,  1870,  1871,  and  1879  (42  U.S.C 
1302. 1395g,  13951,  1395u,  1395x,  1395y.  1395cc, 
1395gg.  1395hh  and  1395pp)  and  31  U.S.C. 
3711. 

Section  405.378  is  amended  by 
reprinting  paragraph  (c)(1)  for  the 
convenience  of  the  reader  and  by 
revising  paragraphs  (c)(l)(ii).  (c)(l)(iii). 
(c)(l)(iv).  (e)(2).  (e)(3),  (e)(4).  (f)(l)(i). 
(h)(2)  and  (i)  as  follows: 

§  405.376    Interest  charges  on 
overpayments  and  underpayments  to 
providers  and  suppliers. 

***** 

(c)  Definition  of  final  determination. 
(1)  For  purposes  of  this  section,  a  final 
determination  is  deemed  to  occur — 
•        •        *        •        * 

(ii)  When  an  NPR  is  not  utilized  as  a 
notice  of  determination  (primarily  under 
Part  B),  upon  the  issuance  of  either  (A)  a 
written  determination  that  an 
overpayment  exists  and  a  written 
demand  for  payment,  or  (B)  a  written 
determination  of  an  underpayment. 
(Examples  of  when  an  NPR  is  not 
utilized  are  carrier  reasonable  charge 
determinations  under  42  CFR  405.501 
and  initial  retroactive  adjustment 
determinations  under  42  CFR 
405.454(f)(2).  In  the  latter  case,  a  final 
determination  is  deemed  to  have  been 
made  if  the  provider  does  not  dispute 
the  adjustment  determination  within  15 
days  of  the  notice  of  the  determination. 
If  the  provider  does  dispute  portions  of 
the  determination,  a  final  determination 
is  deemed  to  have  been  made  on  those 
portions  when  the  intermediary  issues  a 
new  determination  in  response  to  the 
dispute): 

(iii)  Upon  the  due  date  of  a  timely- 
filed  cost  report  that  (A)  indicates  an 
amount  is  due  HCFA,  and  (B)  is  not 
accompanied  by  payment  in  full.  (If  an 
additional  overpayment  or 
underpayment  is  determined  by  the 
carrier  or  intermediary,  a  final 
determination  on  the  additional  amount 
will  be  made  in  accordance  with 
paragraphs  (c](l)(i)  or  (c)(l)(ii)  of  this 
section);  or, 
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(iv)  With  respect  to  a  cost  report  that 
is  not  filed  on  time,  the  day  following 
the  date  the  cost  report  was  due  (plus  a 
single  extension  of  time  not  to  exceed  30 
days  if  granted  for  good  cause),  until 
such  time  as  a  cost  report  is  filed. 
(When  such  cost  report  is  subsequently 
filed,  there  will  be  an  additional 
determination  as  specified  in 
paragraphs  (c)(1)  (i).  (ii)  or  (iii)  of  this 
section.) 

•  *        •        •        * 

(e)  Accrual  of  interest. 

•  •        •        •        « 

(2)(i)  If  a  cost  report  is  filed  and 
indicates  that  an  amount  is  due  HCFA, 
interest  on  the  amount  due  will  accrue 
from  the  due  date  of  the  cost  report  is 
unless — 

(A)  Full  payment  on  the  amount  due 
accompanies  the  cost  report;  or 

(B)  The  provider  and  the  intermediary 
agree  in  advance  to  liquidat^^the 
overpayment  through  a  reduction  in 
interim  payments  over  the  next  30-day 
period. 

(ii)  If  the  intermediary  determines  an 
additional  overpayment  during  the  cost 
settlement  process,  interest  will  accrue 
from  the  date  of  each  determination. 

(iii)  The  interest  rate  on  each  of  the 
final  determinations  of  an  overpayment 
will  be  the  rate  of  interest  in  effect  on 
the  date  the  determination  is  made. 

(3)  In  the  case  of  a  cost  report,  that  is 
not  filed  on  time,  interest  also  will 
accrue  on  a  determined  overpayment 
from  the  day  following  the  due  date  of 
the  report  (plus  a  single  extension  of 
time  not  to  exceed  30  days  if  granted  for 
good  cause,  as  specified  in  S  405.453(f)), 
to  the  time  the  cost  report  is  filed. 

(4)  If  an  intermediary  or  a  carrier 
makes  a  final  determination  that  an 
underpayment  exists,  interest  to  the 
provider  or  the  supplier  will  accrue  from 
the  date  of  notification  of  the 
underpayment. 

(f)  Waiver  of  interest  charges.  (1) 
When  an  intermediary  or  a  carrier 
makes  a  final  determination  that  an 
overpayment  or  underpayment  exists,  as 
specified  in  paragraphs  (e)(1).  (e)(2)(ii), 
and  (e)(4)— 

(i)  Interest  charges  will  be  waived  if 
the  overpayment  or  underpayment  is 
completely  hquidated  within  30  days 
from  the  date  of  the  final  determination. 
•        •        «        •        • 

(h)  Exceptions  to  applicability. 


(2)  If  an  overpayment  or  an 
underpayment  determination  is  reversed 
administratively  or  judicially,  and  the 
reversal  is  no  longer  subject  to  appeal, 
appropriate  adjustments  will  be  made 
with  respect  to  the  overpayment  or 


underpayment  and  the  amount  of 
interest  charged. 

(i)  Non-allowable  cost.  As  specified  in 
§  405.419,  interest  accrued  on 
overpayments  and  interest  on  funds 
borrowed  specifically  to  repay 
overpayments  are  not  considered 
allowable  costs,  up  to  the  amount  of  the 
overpayment,  unless  the  provider  had 
made  a  prior  commitment  to  borrow 
funds  for  other  purposes  (e.g..  capital 
improvements). 

(See  section  405.419(a)(2)  for 
exceptions  based  on  administrative  or 
judicial  reversal.) 

2.  Subpart  D  is  amended  as  set  forth 
below: 

Subpart  D— PrtnciplM  of 
Reimbursement  of  ProvWers, 
Outpatient  Dialysis,  and  Services  by 
Hospital-Based  Pttysiclans 

The  authority  citation  for  Subpart  D 
reads  as  follows: 

Authority:  Sees.  1102, 1814(b),  1815, 1833(a), 
ia61(v),  1871, 1881, 1888,  and  1887  of  Social 
Security  Act  as  amended  (42  U5.C.  1302, 
1395f(b),  1395g.  13951(a).  1395x(v).  1395hh. 
1395rr,  1395ww.  and  1395xx). 

Section  405.419  is  amended  by 
reprinting  paragraphs  (a)(1)  (i)  and  (ii) 
for  the  convenience  of  the  reader  and 
revising  paragraphs  (a)(l)(iii)  and  (a)(2) 
as  follows: 

S  40S.4 19    IntarMt  axpansa. 

(a)  (1)  Principle.  Necessary  and 
proper  interest  on  both  current  and 
capital  indebtedness  is  an  allowable 
cost.  However,  interest  costs  are  not 
allowable  if  incurred  as  a  result  of— 

(i)  Judicial  review  by  a  Federal  court 
(as  described  in  S  405.454(1)). 

(ii)  An  interest  assessment  on  a 
determined  overpayment  (as  described 
in  S  405.376).  or 

(iii)  Interest  on  funds  borrowed  to 
repay  an  overpayment  (as  described  in 
S  405.454(1)  or  §  405.376).  up  to  the 
amount  of  the  overpayment,  unless  the 
provider  had  made  a  prior  commitment 
to  borrow  funds  for  other  purposes  (e.g., 
capital  improvements). 

(2)  Exception.  In  those  cases  of 
administrative  or  judicial  reversal, 
interest  paid  on  funds  borrowed  to 
repay  an  overpayment  is  an  allowable 
cost,  in  accordance  with  this  section. 

B.  In  Federal  Register  document  84- 
2424.  appearing  at  page  3659  in  the  issue 
of  January  30. 1984,  the  amendatory 
language  of  paragraph  "2"  is  corrected 
to  read  as  follows: 

"Section  405.2001  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows:" 


(CaUlog  of  Pedsral  Domestic  Assistance 
Pragrun  No.  13.773,  Medicare— Hospital 
Insurance;  No.  13.774.  Medicare- 
Supplementary  Medicare  Insurance) 

Dated:  June  2, 1984. 
Carolyne  K.  Davis 

Administrator.  Health  Care,  Financing 
Administration. 

Approved:  August  23, 1984. 
Margarrt  M.  Heckler, 

Secretary. 
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FEDERAL  MARITIME  COMMISSiON 
46  CFR  Part  572 

[Docket  Na»4-26] 

Rules  Governing  Agreements  by 
Ocean  Common  Carrters  and  OttMT 
PerwMw  Subieet  to  ttte  Shipping  Act  of 
1964;  Suspeitsion  of  Reporting 
Re<)ulrementa 

AOENCV:  Federal  Maritime  Commissioa 
ACTION:  Interim  rules. 


SUMMAltY:  The  Commission  amends  its 
Interim  Rules  governing  agreements  by 
ocean  common  carriers  and  other 
persons  subject  to  the  Shipping  Act  of 
1984.  These  amendments,  issued 
pursuant  to  the  interim  rulemaking     ■ 
authority  provided  in  the  Act,  defer 
implementation  of  the  Interim  Rule 
provisions  requiring;  (1)  A  conference  or 
other  agreement  body  to  specify,  in 
reports  of  meetings,  what  documents 
have  been  distributed  to  its  members, 
and  (2)  the  agreement  body  to  maintain 
and  file  an  index  of  documents  with  the 
Commission. 

DATC:  Interim  Rule  effective  September 
14. 1984. 

FOa  RMTHER  INFOfMATION  CONTACT: 

Joseph  C.  Polking.  Director.  Bureau  of 
Agreements  and  Trade  Monitoring. 
Federal  Maritime  Commission,  1100  L 
Street.  NW.,  Washington,  D.C.  20573. 
(202)  523-5787. 

SUPPICMENTARV  INFORMATION:  The 

Shipping  Act  of  1984  (1984  Act).  Pub.  L 
98-237,  98  Stat.  67.  46  U.S.C.  app.  1701- 
1720  became  effective  on  June  18, 1984. 
Section  17(b)  of  the  1964  Act  authorizes 
the  Commission  to  prescribe  interim 
rules  without  adhering  to  the  normal 
notice  and  comment  procedures  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  On  May  29. 1984,  the 
Commission  published  an  Interim  Rule 
and  Request  for  Comments 
implementing  those  provisions  of  the 
Act  which  govern  agreements  by  ocean 
common  carriers  and  other  persons 
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subject  to  the  1964  Act.  This  Interim 
Rule  became  effective  on  June  18, 1984. 
Interested  persons  were  given  90  days 
from  the  date  of  publication  in  the 
Federal  Register  in  which  to  comment 
on  the  interim  rules. 

The  Commission  has  now  been 
requested  by  certain  conferences  to 
immediately  suspend  the  requirement  in 
S  572.704  that  conferences  maintain  and 
Ble  with  the  Commission  an  index  of 
documents,  and  the  related  requirement 
in  S  572.703(b)  that  meeting  reports: 

.  .  .  shall  specify  any  documents 
distributed  by  the  conference  or  other 
agreement  to  inform  or  assist  the  members  on 
such  matter*  ....  occurring  within  the  scope 
of  the  agreement  and  which  are  being 
discussed  or  considered  by  the  membership. ' 

Section  704  of  the  Interim  Rule  provides: 

(a)  Each  agreement  required  to  file  minutes 
pursuant  to  {  572.703  shall  maintain  an  index 
of  all  reports,  circulars,  notices,  statistics, 
analytical  studies,  or  other  documents,  not 
otherwise  filed  with  the  Commission 
pursuant  to  this  subpart  which  are 
distributed  to  the  member  lines. 

(b)  Each  index  required  by  paragraph  (a)  of 
this  section  shall  be  filed  with  the 
Commission  on  a  quarterly  basis,  the  first  to 
be  filed  for  the  period  ending  September  30, 
1984,  and  for  each  succeeding  quarterly 
period  thereafter.  Each  index  must  be 
certified  by  an  official  of  the  agreement  as 
true  and  correct 

Upon  consideration  of  the  emergency 
comments,  we  have  determined  to  grant 
the  interim  relief  requested,  and  defer 
implementation  of  these  requirements 
pending  issuance  of  a  Final  Rule.  This 
action  is  not  a  determination  on  the 
ultimate  merit  of  these  comments  which 
will  be  considered  in  connection  with 
the  issuance  of  a  final  rule.  Accordingly. 
S  572.704  is  being  amended  to  provide 
that  for  the  index  of  documents  the  first 
period  to  be  reported  is  that  ending 
"March  31, 1985"  rather  Uian 
"September  30, 1984."  Also,  $  572.703  is 
amended  to  provide  that  minutes  need 
not  specify  documents  which  are 
distributed  until  January  1. 1985. 

List  of  Subjects  in  46  CFR  Part  572 

Antitrust,  Contracts,  Maritime 
carriers.  Administrative  practice  and 
procedure.  Rates  and  fares.  Reporting 
and  record  keeeping  requirements. 

PART  572--{AMENDED] 

Therefore,  pursuant  to  5  U.S.C.  553, 
and  sections  5,  6,  and  17  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1704, 1705 
and  1716),  The  Commission  amends 


'  b  mddilion  to  the  comment!  leeking  immediate 
relief,  numerous  other  comments  have  bean  filed 
regardinc  *ke  Interim  Rule.  These  other  comment* 
require  no  immediate  attention  and  are  not 
addr«Med  io  this  notice.  They  will  be  considered  at 
a  later  data. 


Title  46,  Code  of  Federal  Regulations. 
Part  572,  Subpart  G,  as  follows: 

1.  In  9  572.703  revise  paragraph  (b)  to 
read  as  follows: 

§572.703    Rung  of  mkHitas. 

•         •         *         •         • 

(b)  Content  of  Minutes.  Conferences, 
interconference  agreements,  agreements 
between  a  conference  and  one  or  more 
ocean  common  carriers,  pooling 
agreements,  equal  access  agreements, 
discussion  agreements,  marine  terminal 
conferences,  and  marine  terminal  rate 
Fixing  agreements  shall,  through  a 
designated  official,  file  with  the 
Commission  a  report  of  each  meeting 
describing  all  matters  within  the  scope 
of  the  agreement  which  are  discussed  or 
considered  at  any  such  meeting,  shall 
specify  any  documents  distributed  by 
the  conference  or  other  agreement  to 
inform  or  assist  the  members  on  such 
matters,  and  shall  indicate  the  action 
taken.  These  reports  need  not  disclose 
the  identity  of  parties  that  participated 
in  discussions,  or  the  votes  taken. 

Reports  of  meetings  filed  with  the 
Commission  in  accordance  with  this 
requirement  need  not  specify  documents 
that  were  distributed  until  January  1, 
1985. 

§572.704    (Amended  I 

•  •  •  «  • 

2.  In  5  572.704,  Index  of  Documents,  in 
paragraph  (b),  remove  "September  30. 
1984"  and  insert  "March  31. 1985  " 

By  the  Commission. 
Francis  C.  Hiuiwy. 

Secretary. 

[FR  Doc.  S4-2439S  Filed  9-1 J-84:  S:4S  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  83 

[FCC  84-409] 

Maritime  Radar  Stations 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

StiMMARY:  This  document  adopts  rules 
for  radar  stations  on  ships  between  500 
and  1,600  gross  tons.  The  Commission 
initiated  this  action  to  implement  new 
radar  requirements  in  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
1974  (SOLAS).  This  action  will  improve 
the  safety  of  Lfe  and  property  at  sea. 

EFFECTIVE  DATE:  October  15, 1984. 


FON  FUfrTMCM  INrOAMA-nON  CONTACT: 

WilUam  P.  Barges,  Private  Radio  Bureau. 
(202)  632-7175. 

SUPPt^MCNTARV  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  83 

Communications  equipment.  Marine 
safety,  Radiodetermination,  Ship 
stations.  . 

Order 

In  the  matter  of  amendment  of  Part  83  of 
the  Commission's  rules  regarding  radar 
Stations  on  ships  between  500  and  1,600  gross 
tons. 

Adopted:  September  5, 1984. 
By  the  Commission. 

Released:  September  7. 1984. 

1.  This  Order  amends  the 
Commission's  rules  to  implement  the 
portion  of  the  first  set  of  amendments  to 
the  International  Convention  for  the 
Safety  of  Life  at  Sea.  1974  (SOLAS),  that 
pertains  to  the  installation  of  radar 
equipment  on  ships  between  500  and 
1,800  gross  tons. 

2.  An  amendment  to  Regulation  12  of 
Chapter  V  of  SOLAS  requires  ships 
between  500  and  1,600  gross  tons 
constructed  on  or  after  September  1, 
1984,  to  carry  radar.'  The  performance 
standards  of  the  radar  equipment  must 
not  be  inferior  to  those  adopted  by  the 
International  Maritime  Organization 
(IMO).»  We  are  amending  Section  83.465 
of  the  Commission's  rules  to  apply  the 
IMO  specifications  for  compulsory  radar 
systems  to  ships  between  500  and  1.600 
gross  tons. 

3.  Authority  for  this  amendment  is 
contained  in  Section  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r). 
Since  this  amendment  implements  a 
treaty  provision,  prior  notice  and 
comment  is  not  required  5  U.S.C. 
553(a)(1).  In  addition,  because  this 
provision  should  be  noncontroversial. 
we  find  good  cause  to  dispense  with  the 
prior  notice  and  comment  procedure  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(b)(3)(B). 

4.  Accordingly,  it  is  ordered.  That 
effective  October  15, 1984.  the 
Commission's  rules  are  amended  as  set 
forth  in  the  attached  Appendix. 


'  For  the  purpose  of  SOLAS  "constructed"  means 
a  Blage  of  ship  construction  where:  (a)  The  keel  i» 
laid;  or  (b)  construction  identifiable  with  a  specific 
ship  begins;  or  (c)  assembly  of  that  ship  has 
commenced  comprising  at  least  SO  tons  or  1  percent 
of  the  estimated  mass  of  all  structural  material, 
whichever  is  less. 

•The  International  Maritime  Organization  (IMO) 
19  responaible  for  admmistering  the  SOLAS 
Convention.  The  applicable  radar  standards  are 
contained  in  the  IMO  resolution  A.  477  (XII). 


Federal  Regktar  /  Vol.  49.  No.  180  /  Friday.  September  14.  1984  /  Rules  and  RegiilatkMH 


3.  Regarding  questions  on  matters 
covered  in  this  document  contact  Mr. 
William  P.  Berges  at  (202)  602-7175. 
Federal  Commiinicatioa*  CommiaskM. 
(Sees.  4,  303,  48  Slat.,  as  amended  1066,  1082; 
47  U.S.C.  154.  303) 

WilHam ).  Tricarico, 

Secretary. 

Appendix 

Part  83  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
a.s  follows: 

PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

§83.465    [Amended] 

In  §  83.4dS  the  introductory  paragraph 
is  amended  by  adding  a  new  first 
sentence  and  revising  the  present  first 
sentence  to  read  as  follows: 
*         •         *         *         • 

On  ships  between  500  tons  and  1,600 
gross  tons  that  are  constructed  on  or 
after  September  1, 1984,  and  are  engaged 
in  international  voyages  all 
compulsorily  installed  ship  radar  must 
comply  with  the  specifications  in 
Regulation  12,  Chapter  V  of  the 
International  Convention  for  the  Safety 
of  Life  at  Sea.  1974  (SOLAS),  as 
amended.  On  ships  over  1,600  gross  tons 
all  compulsorily  installed  ship  radar 
stations  shall,  in  addition  to  meeting  all 
other  relevant  provisions  of  this  chapter, 
comply  with  the  applicable  radar 
specifications  issued  by  the  Radio 
Technical  Commission  for  Marine 
Services  under  date  of  July  18, 1978.  as 
given  in  the  Final  Report  of  Special 
Committee  65 — Ship  Radar.  *   *  * 

|FR  Ooc  W-J4S»«  PUcd  B-IJ-M  1^4S  ui| 
BtLUNQ  COOE  tnz-OI-ll 


47  CFR  Part  83 
FFCC  84-411] 

Amendment  of  the  Commission's 
Rules  To  Correct  the  Record  Keeping 
Requirements  Applicable  to  Vessels 
Subject  to  the  Great  Lakes  Agreement 
and  To  Add  a  Technical  Specification 
Applicable  to  Survival  Craft  Radios 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  action  clarifies  two 
unrelated  rules  in  the  maritime  radio 
service.  This  action  is  a  result  of  the 
Commission's  review  of  the  rules.  These 
amendments  are  intended  to  correct  the 
record  keeping  requirements  for  vessels 
subject  to  the  Great  Lakes  Agreement 


and  include  a  technical  specification 
applicable  to  survival  craft  radios. 
EFFtCnvt  DATl:  October  17.  1964. 
FOR  FUHTNBI  MPORMATION  CONTACT: 
Nicholas  G.  Bagnato.  Private  Radio 
Bureau.  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  83 

Communications  equipment.  Great 
Lakes. 

Order 

Amendment  of  part  83  to  correct  th«  record 
keeping  requirements  applicable  to  vessels 
subject  to  the  Great  Lakes  agreement  and  to 
add  a  techntcal  specification  applicable  to 
survival  craft  radios. 

Adopted;  September  5, 1964. 

Released:  September  la  1984. 

By  the  Commission. 

1.  In  Docket  No.  82-798,'  the 
Commission  deleted  the  requirement  for 
recreational  boaters  to  maintain  a 
record  of  the  radio  station  operation.  In 
amending  the  general  requirements 
applicable  to  radiotelephone  stations, 
the  requirements  for  the  license  operator 
to  sign  each  entry  was  inadvertently 
deleted  for  vessels  subject  to  the  Great 
Lakes  Agreement.'  T^ierefore.  we  are 
amending  J  83.368  of  the  rules  to 
properly  reflect  the  record  keeping 
requirements  for  ships  subject  to  the 
Great  Lakes  Agreement. 

2.  Section  83.140(c)  requires  that  all 
shipboard  equipment  type  accepted  for 
use  in  the  Maritime  Services  must  be 
tested  over  an  ambient  temperature 
range  of  -20*  to  +  50*  Celsius.  Portable 
survival  equipment  required  to  be 
carried  on  board  ships  for  safety 
purposes  must  be  type  approved  rather 
than  type  accepted.  That  is,  an 
equipment  authorization  for  compulsory 
equipment  is  based  on  the  Commission's 
examination  and  measurement  of 
sample  units  instead  of  test  data 
submitted  by  the  applicant.  However, 
the  rules  delineating  the  technical 
specifications  af^licable  to  survival 
craft  equipment  type  approved  for  use  in 
the  Maritime  Services  do  not  reflect  any 
ambient  temperature  range  for  testing 
frequency  stability.  Accordingly,  we  are 
amending  §  83.556  of  the  rules  to  include 
the  industry  standard  of  -20*  to  +50* 
Celsius  ambient  temperature  range  for 
testing  compulsory  survival  craft 
equipment  required  to  be  type  approved. 

3.  Authority  for  this  action  is 
contained  in  section  4(i)  and  303[r)  of 


the  CoBmuaicationa  Act  of  193<  as 
amended.  47  U.S.C  154(i)  and  303(r). 
Since  these  ameDdmenta  make  minor 
change*  which  are  likely  to  be 
noncootroversia].  we  find  good  cause  to 
dispense  with  ^  notice  and  coaunent 
procedures  of  the  Administrative 
Procedure  Act  5  U.S.C.  553(b)(3)(B). 

4.  In  view  of  the  above,  it  is  ordered. 
That  ii  83.388  and  83.556  of  the  rules 
are  amended,  as  eet  forth  in  the 
attached  Appendix  effective  October  17, 
1984. 

5.  Regarding  questions  on  matters 
covered  in  this  document  contact 
Nicholas  G.  Bagnato.  (2Q2)  632-7175. 

Federal  Coamunications  Commission. 
WilHan  ].  Tricaxioo. 

Secretary. 

Appendix 

Part  83  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARfTIME  SERVICE 

1.  In  I  83.388(a)  the  first  sentence  is 
revised  to  read  as  follows; 

{83.36S    Radiotetephone  ststkMi  log. 

(a)  Ship  radiotelephone  stations 
subject  to  Title  HI,  Part  U  of  the 
Communications  Act.  the  Safety  of  Life 
at  Sea  Convention  or  the  Great  Lakes 
Agreement  shall  maintain  a  station  log. 
•        •        •        •        # 

2  Section  83.556  is  amended  by 
adding  a  new  pa^igraph  (c)  to  read  as 

follows: 


S83.se« 

craft 


feQiili  •mania  for  •urvlval 


(c)  Survival  craft  radio  equipment  to 
be  type  approved  under  this  part  shall 
be  tested  with  ambient  temperature 
variation  from  -20*  to  +50*  Celsius. 


[FR  Doc  a«-2«3a2  Pnad  B-U-M  a:4S  UDJ 

BfLum  COOK  cni-ti-a 


'  Report  aitd  Order.  PR  DockM  Na  82~7as.  FCC 
S3-24S.  released  June  14.  1963.  48  FR  2ae4a 

'  Agraement  Betnreao  the  Uaited  Suit*  and 
Canada  for  the  Pmnotion  of  Safety  oo  tlte  Cieat 
Lakes  by  MeaiM  of  Radio,  1973  (TXA-S.  7«37).  Sm 
Technical  Regulation  5(l)(c). 


47  CFR  Part  M 

(PR  Docket  No.  82-244;  RM-3451:  FCC  84- 
415] 

Radiated  Power  of  Private  Land  Mobile 
Radio  Stations  In  the  Los  Angeles 
UrtMnized  Area 

AOEMCV:  Federal  Communicationa 

Commission. 

ACTKNC  Final  rule.   ' 

summary:  The  Commission  deletes  a 
table  applying  to  the  Los  Angeles  area 
which  limits  the  effective  radiated 


36106        Federal  Register  /  Vol.  49.  No.  180  /  Friday.  September  14,  1984  /  Rules  and  Regulations 


power  of  private  land  mobile  stations 
operating  on  TV-shared  frequencies  in 
the  band  470-512  MHz.  Without  this 
action,  licensees  would  be  required  to 
increase  their  radio  system  complexity 
while  incurring  additional  costs. 

EFFECTIVE  DATE:  October  17. 1984. 

FOn  FURTHER  INFORMATION  CONTACT: 

Keith  Plourd.  Private  Radio  Bureau, 
Washington,  D.C.  20554.  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  practice  and 
procedure.  Business  and  industry. 
Industrial  radio  services.  Land 
transportation  radio  services.  Private 
land  mobile  radio  services.  Public  safety 
radio  services.  Radiolocation  radio 
service,  Special  emergency  radio 
service. 

Report  and  Order 

In  the  matter  of  amendment  of  {  90.307(f)  of 
the  Commission's  rules  and  regulations  to 
delete  a  table  limiting  the  effective  radiated 
power  of  stations  at  elevations  exceeding 
1500  feet  ASL  in  the  Band  470-512  MHz  in  the 
Los  Angeles  urbanized  area  (PR  Docket  No. 
82-244,  RM-3451). 

Adopted:  September  5,  1984. 
Released:  September  10, 1984. 
By  the  Commission. 

Introduction 

1.  Section  90.307(f)  of  the 
Commission's  Rules  limits  the  effective 
radiated  power  (ERP)  of  private  land 
mobile  radio  stations  operating  in  the 
470-512  MHz  band  in  Los  Angeles, 
California.'  Licensees  are  required  to 
adjust  their  system  power  according  to 
the  height  of  their  transmitting  antennas. 
Higher  antennas  required  lower  radiated 
powers.  In  theory,  this  enhances 
spectrum  efficiency  by  permitting 
frequency  re-use  under  certain 
circumstances  in  this  particular 
geographic  area.  In  practice,  this  power 
restriction  appears  to  have  little  if  any 
positive  impact  on  spectrum  efficiency 
and  it  operates  to  limit  the 
communications  quality  of  private  land 
mobile  radio  systems. 

Background 

2.  On  January  27. 1975,  the 
Commission  amended  its  Rules  to  hmit 
the  EPR  of  private  land  mobile  radio 
stations  operating  in  the  Los  Angeles 
area  according  to  their  antenna  height.* 


Licensees  operating  systems  at  that  time 
were  allowed  until  January  1, 1980  to 
comply  with  the  new  ERP  limitations. 
On  June  20, 1979,  the  Commission 
received  a  Petition  for  Rule  Making 
from  the  California  Mobile  Radio 
Association  (now  the  National  Mobile 
Radio  Association  or  MNRA)  requesting 
that  the  Commission  delete  the  ERP 
table.'  In  view  of  this  petition,  the  Chief 
of  the  Private  Radio  Bureau  extended 
the  date  for  grandfathered  systems  to 
comply  with  these  limitations  to 
December  31, 1980. 

3.  On  October  21,  1980,  the 
Commission  denied  the  Petition  for  Rule 
Making  stating  that  NMRAs  ar^menfs 
were  essentially  the  same  arguments 
which  the  Commission  previously 
considered  and  denied  in  Docket  20109.* 
NMRA  filed  a  Petition  for 
Reconsideration  on  December  2, 1980, 
arguing  that  the  limitation  on  system 
ERP  would  not  achieve  the 
Commission's  goal  of  increased 
frequency  re-use.  On  January  29, 1980, 
NMRA  submitted  a  Motion  for  Stay  of 
the  October  21, 1980,  decision  arguing 
that  conformance  with  the  ERP  table 
would  cause  imminent  disruption  to 
radio  systems  including  critical  public 
safety  systems.  On  May  19, 1981,  the 
Chief  of  the  Private  Radio  Bureau  stayed 
indefinitely  the  requirement  that 
grandfathered  stations  conform  with  the 
ERP  restrictions  pending  Commission 
action  on  NMRA's  Petition  for 
Reconsideration. ' 

4.  On  April  29, 1982.  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (NPRM)  in  response  to  the 
NMRA  petition.*  The  Notice  proposed  to 
delete  S  90.307(f)  because  the  ERP 
limitations  did  not  appear  to  be 
achieving  the  goal  intended  but  rather 
were  burdening  licensees  and  limiting 
the  effectiveness  of  their  systems.  The 
Commission  expresses  its  concern  that 
requiring  present  systems  to  reduce  their 
ERP  would  disrupt  communications  with 
potentially  serious  impact  on  critical 
public  safety  systems.  The  Commission 
indicated  that  it  would  delay  final 
action  on  this  matter  until  the 
completion  of  its  study  of  propagation  in 
Southern  California. 

Comments 

5.  Formal  comments  on  the  Notice 
were  received  from  Teletech,  Inc. 
(Teletech),  the  County  of  Los  Angeles 


'  47  era  90.307(f)  provides  a  table  restricting  ERP 
as  a  function  of  antenna  height  (al>ove  sea  level). 
This  Uble  also  appears  in  47  Cra  90.309(b).  Figure 
A. 

*  Report  and  Order.  Docket  No.  20109.  49  FCC  2d 
1300  (1974). 


'Petition  for  Rule  Making.  RM-3451.  filed 
June  20. 1979. 

'Memorandum  Opinion  and  Order,  RM-3451.  83 
FCC  2d  141  (1981). 

'Pubhc  Notice,  released  May  19.  1981  entitled 
"Stay  of  Effectiveness  of  Rule  90.307(0." 

*  Notice  of  Proposed  Rule  Making.  Docket  No.  82- 
244.  47  FR  21276.  May  18,  1982. 


(LA  County),  the  Manufacturers  Radio 
Frequency  Advisory  Committee 
(MRFAC),  and  Palomar 
Communications  Co.,  Inc.  (Palomar). 
Approximately  fourteen  informal 
comments  supporting  the  Commission's 
proposal  to  delete  the  ERP  table  were 
received  from  various  radio  users  in  the 
Los  Angeles  area.  Reply  comments  were 
filed  by  the  National  Mobile  Radio 
Association  (NMRA). 

6.  Only  Palomar  and  Teletech  opposed 
the  proposal  to  delete  the  ERP  table. 
Palomar  expressed  concern  that 
removal  of  the  ERP  restrictions  would 
foreclose  the  possibility  of  allocating  the 
same  frequencies  in  the  future  to  San 
Diego.  Teletech  argued  that  the  proposal 
was  contrary  to  the  Commission's 
objective  of  promoting  channel  re-use 
and  that  an  increase  in  ERP  would 
increase  the  potential  for 
intermodulation  interference. 

7.  MRFAC  supported  the 
Commission's  proposal  without 
qualification.  LA  County  stated  that  the 
ERP  restriction  severely  limits  the 
effectiveness  of  large  local  public  safety 
systems.  As  an  example,  one  of  the 
eighteen  major  mountain  top  repeaters 
used  in  the  LA  County  radio  system  is 
limited  to  25  watts  ERP.  although  it  must 
serve  an  area  of  approximately  1000 
square  miles.  This  results  in  unreliable 
coverage  throughout  much  of  this 
service  area.  LA  Cotinty  argues  that 
frequency  re-use  problems  are  best 
resolved  locally. 

8.  NMRA  focused  on  the  system 
imbalance  which  the  current  rule 
promotes.  While  base  stations  are  often 
limited  to  125  watts  ERP.  NMRA  points 
out  that  mobile  units  are  allowed  to  use 
200  watts  ERP  which  results  in  weak, 
interference-prone  base  to  mobile 
commimications  and  increased 
interference  from  mobile  units  to  base 
station  receivers  of  other  systems. 
NMRA  concludes  by  stating  that  its 
members  have  observed  a  lower 
incidence  of  this  latter  type  of 
interference  in  base  systems  using 
higher  effective  radiated  powers. 

Discussion 

9.  The  Commission  recognized  in 
Docket  No.  20109  that  many  licensees  in 
the  470-512  MHz  band  were  employing 
community  repeaters  located  on 
mountain  peaks  which  surround  Los 
Angeles.' The  Commission  observed 
that  these  stations  blanket  the  Los 
Angeles  area  and  might  impair  local 
frequency  re-use. '  Therefore,  the 


'  Notice  of  Proposed  Rule  Making.  Docket  No. 
20109.  47  FCC  2d  1116  (1974). 
•47  CFR  90.313(c). 
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Commisftion  [miposed  to  limit  the 
effective  radiated  power  at  these  sites  to 
encourage  local  frequency  re-use.  In 
theory,  this  action  would  reduce  signal 
levels  from  these  high  sites  sufficiently 
to  permit  multiple  co-channel  systems  to 
operate  simultaneously  within  the  Los 
Angeles  area. 

10.  Although  we  remain  committed  to 
encouraging  frequency  re-use  in  general, 
we  are  also  aware  that  the  application 
of  a  forced  re-use  policy  to  the  Los 
Angeles  area  creates  significant 
problems  which  impact  licensees 
operating  in  the  area.  The  Los  Angeles 
urban  area  extends  over  50  miles  in 
diameter  and  is  bounded  on  three  sides 
by  tall  mountains.  Most  licensees 
require  coverage  throughout  the 
complete  area.  The  tall  mountains  are 
natural  antenna  locations  providing  line- 

"  of-sight  coverage  of  the  entire  Los 
Angeles  area.  Most  of  the  developed 
antenna  sites  are  located  on  these 
mountain  peaks.  The  majority  of 
licensees  in  all  services  regulated  by  the 
Commission  operate  from  these  natural 
antenna  locations. 

11.  Since  the  developed  antenna  sites 
are  removed  from  the  center  of  Los 
Angeles,  sufficient  power  is  necessary 
to  cover  effectively  the  entire  service 
area.  The  ERP  table,  however,  was 
designed  to  limit  the  very  coverage 
these  licensees  require.  The  County  of 
Los  Angeles  states  that  the  reduced 
communications  effectiveness  for  both 
the  Sheriff's  Department  and  the  County 
Fire  Department.  The  imposition  of  the 
ERP  table  would  require  licensees  with 
grandfathered  systems  to  secure 
additional  transmission  sites  and 
redundant  facilities  to  maintain  their 
present  service  area,  raising  the 
procurement  and  operating  costs  of  their 
communication  systems. 

12.  Therefore,  while  frequency  re-use 
is  a  goal,  we  must  seek  to  encourage  re- 
use in  a  practical  manner.  Our  ERP  table 
does  not  appear  to  have  fostered 
frequency  re-use  in  the  Los  Angeies 
area.  It  appears  that  the  locations  of 
antenna  sites  are  influenced  far  more  by 
local  real  estate  conditions  than  by  the 
Commission's  Rules.  In  Docket  No. 
18262.  we  expected  the  Los  Angeles  area 
from  similar  ERP  restrictions  in  the  800 
MHz  private  radio  ban  in  recognition  of 
the  unique  topography  of  the  area.* 
Again,  we  must  strike  a  balance 
between  frequency  re-use  and 
communications  effectiveness.  As 
before,  we  believe  the  public  interest 
would  be  best  served  in  these  unique 
circumstances  by  deleting  the  table  in 
its  entirety  and  allowing  licensees  to 


employ  the  powers  they  need  to  achieve 
adequate  communication*  service. 

13.  We  have  decided  to  move  forward 
with  this  proceeding  absent  the  final 
results  of  our  study  of  propagation 
anomalies  in  southern  California.  The 
intent  of  the  study  is  to  examine  si^al 
enhancement  due  to  ducting.  We 
recognize  that  signal  enhancement  due 
to  ducting  can  increase  the  potential  for 
interference  between  land  mobile 
transmissions  and  distant  television 
receivers.  However,  stations 
grandfathered  when  the  ERP  table  was 
adopted  in  1974  continue  to  operate  at 
higher  powers  without  any  indication  of 
interference  to  television  reception.  We 
do  not  anticipate  that  the  elimination  of 
the  ERP  restrictions  will  create 
significant  additional  interference. " 

14.  In  regard  to  Palomar's  concern  that 
the  elimination  of  the  ERP  table  may 
foreclose  the  allocation  of  additional 
frequencies  to  San  Diego,  we  must  point 
out  that  our  action  in  this  proceeding 
affects  only  television  channels  14  and 
20,  which  have  been  allocated  in  Los 
Angeles  for  the  use  of  land  mobile 
systems.  This  should  not  adversely 
affect  our  options  in  San  Diego.  If  it 
becomes  necessary  to  allocate 
additional  spectrum  for  use  in  San 
Diego,  we  could  consider  other 
frequencies  in  the  470-512  MHi  band. 
We  do  agree  with  Teletech  that 
increased  ERP  could  result  in  an 
increase  in  the  potential  for 
intermodulation  interference  at  the 
mountain  top  antenna  sites. 
Intermodulation  interference,  however, 
is  best  controlled  on  a  case-by-case 
basis  at  the  actual  transmitting  site, 
rather  than  by  a  federal  restriction  on 
system  ERP.  We  do  caution  licensees  to 
be  aware  of  this  potential  problem  and 
to  take  appropriate  steps  to  control  it  if 
they  increase  their  radiated  powers.  See 
47  CFR  90.173(b). 

15.  In  view  of  the  foregoing,  the 
Commission  finds  that  it  is  in  the  public 
interest  to  amend  the  Rules  as  proposed. 
Therefore,  it  is  ordered,  pursuant  to  the 
authority  contained  in  sections  4(i)  and 


'Memorandum  Opinion  and  Order.  Docket  No. 
18282,  51  FCC  2d  945,  978  (1975), 


"A  preliminarv  analysis  of  the  results  of  the 
southern  Cjilifomia  study  indicates  enhanced  signal 
levels  on  most  of  the  measured  over-the-horizon 
and  over-water  paths  between  Los  Angeles  and  Sen 
Diego.  The  degree  of  enhancement  varied  with  the 
length  of  the  path  and  tl>a  time  of  year.  Enhanced 
fields  of  20  dB  or  more  were  measured  for  a 
significant  period  of  the  year.  These  findings  suggest 
that  the  potential  for  interference  between  KPBS- 
TV  (channel  15)  m  San  Diego  and  land  mobile 
operations  in  Loa  Angeles  frcn  both  high  and  low 
antenna  heighu  may  be  greater  than  cooaidaied  in 
Doct(et  N«.  182S1.  The  degree  of  potential 
interfereoca  is  related  to  /<i»(-~-t  anteKia  beigbt 
path,  and  fre<)uency  with  reapect  to  the  edt*  of  the 
channel.  If  there  ia  hannfsl  mffaieuca.  H  may  ba 
neceaaary  to  reevaUiate  tha  '~-'— ^^1  ataodaida  in 
Docket  No.  18281  or  to  take  other  renwdtal  action. 


303(r]  of  the  ConununicatiaM  Act  of 
1934,  as  amended,  that  eflBchva  October 
17, 1984.  Part  90  of  the  Commissiwi'i 
Rules  and  Regulationa  is  amended  a*  set 
forth  in  the  attached  Appendix. 

16.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Federal  Communicationi  Commission. 
WUlUm ).  Tricarico. 

Secretory. 

Appendix 

PART  90-{ AMENDED] 

Part  90  of  the  Commission 'i  Roles  and 
RegulaHons  (47  CFR  Part  90)  is  amended 

as  follows: 

9  90.307    [AmwidMl] 

1.  Section  90.307(f)  la  remorod  and 
reserved,  inchiding  the  associated  notes. 

§90.309    lAmMidMil 

2.  In  I  90.300(b),  Figure  "A",  the 
effective  radiation  power  taWe  applying 
to  Los  Angeles  is  removed. 

S90,M7    [AmwMlad] 

3.  The  reference  to  }  90.307^1)  fm 
I  90.307(b)  is  removed. 

(FH  Doc  S4-24393  Filed  ft-li-at  a-tS  araj 
HLUNQ  COOC  •7tl-«1-a 


47  CFR  Part  97 

(FCC  84-413;  PR  Doekal  No.  Sa-«24] 

Definition  and  Measuraraant  of 
Tranamlttlng  Power  In  the  Amateur 
Radio  Service 

AOENCV.  Federal  Communtcataons 

Commission. 

action:  Final  rule. 

summary:  This  document  amends  the 
FCC  rules  regarding  maximum 
allowable  power  in  the  Amateur  Radio 
Service  to  correct  a  typographical  error. 
It  also  denies  three  Petitions  for 
Reconsideration  of  the  Report  and  Order 
in  this  proceeding  because:  (1)  This 
proceeding  is  not  mutually  exclusive 
with  or  determinative  of  the  issues 
raised  in  General  Docket  No.  83-114; 
and  (2)  petitioners  raise  no  other  facts  or 
issues  not  previously  conaidered.  This 
document  also  clarifies  that  the 
maximum  allowable  power  in  the 
amateur  radio  service  will  not  be 
changed  without  further  rule  nmlfing . 

DATE  Effectrive  October  17, 1994. 


Foa  FuaiiMR  mtpommtmom  contact: 
John  J.  Borkowrid,  Private  Radio  Bsreau. 
Washington.  D.C.  20554. 
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SUmfMBITAIIY  INFOmiATION: 
List  of  Subjects  in  47  CFR  Part  97 

Radio. 
Memorandum  Opinion  and  Order 

In  the  matter  of  definition  and 
Measurement  of  Transmitting  Power  in  the 
Amateur  Radio  Service;  PR  Docltet  No.  82- 
624. 

Adopted:  September  5, 1984. 

By  the  Commission. 

Released:  September  10. 1984. 

1.  On  July  22, 1983  the  Commission 
adopted  a  Report  and  Order,  48  FR 
34746  (August  1, 1983)  in  this  proceeding 
replacing  the  former  input  power 
measurement  standard  in  the  Amateur 
Radio  Service  with  a  power 
measiurement  standard  based  upon  peak 
envelope  power  output.  This  Report  and 
Order  was  later  modified  by  two  Errata, 
48  FR  37224  (August  17, 1983)  and  48  FR 
44814  (September  30, 1983). 

2.  The  Society  for  Promotion  of 
Amplitude  Modulation  (Society),  Kevin 
Alfred  Strom  (Strom)  and  Donald  B. 
Chester  (Chester)  filed  Petitions  for 
Reconsideration.' The  American  Radio 
Relay  League  (ARRL)  filed  a  Motion  for 
Clarification.  Arthur  E.  Provan  (Provan) 
and  Byron  H.  Kretzman  (Kretzman)  filed 
reply  comments  in  support  of  Chester's 
comments. 

3.  The  ARRL,  in  its  Motion  for 
Clarification,  addressed  the  language  in 
paragraph  five  of  the  Report  and  Order 
In  this  paragraph  we  set  forth  the 
methods  we  intend  to  employ  in 
determining  the  output  power  of  an 
amateur  radio  station.  We  also  stated: 
"Should  we  decide  upon  other  standards 
in  the  future,  we  will  release  them  in 
public  notices."  The  ARRL  sought 
clarification  on  whether  this  statement 
was  meant  to  include  the  actual  output 
power  limitation,  the  methods  used  for 
measurement  of  output  power,  or  both. 
Further,  the  ARRL  maintained  that  in 
either  case  public  notice  would  be 
inappropriate,  and  that  such  changes 
require  notice  and  comment  rule  making 
proceedings  as  described  in  section  553 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553). 

4.  The  last  sentence  of  paragraph  five 
of  the  Report  and  Order,  regarding 
release  of  future  standards  by  public 
notice,  dealt  only  with  the  procedures 


'  Strom  included  a  request  for  public  hearing  in 
his  Petition  for  Reconsideration.  Participants  in  rule 
making  proceedings  are  not  entitled  to  a  public 
evidentiary  hearing  or  to  oral  presentation.  Amateur 
Licensing  and  Call  Sign  Simplification.  71  FCC  2d 
559  (April  Z7. 1979).  Strom  has  made  no  showing 
that  his  or  others'  opportunity  to  submit  data  and 
statements  to  the  Commission  was  inadequate.  We 
therefore  deny  Strom's  request  for  public  hearing. 
See  Chemical  Leaman  Tank  Lines.  Inc.  v  U.S..  368  F. 
Supp  925  (D.  Del.  1973).  See  also  Chip  Steak  Co.  v 
Hardin.  332  F.  Supp.  1084  (N.D.Cal.  1971),  affd  *67 
F.  2d  481,  cert  den.  411  U.S.  916. 


used  for  measurement  of  output  power. 
This  sentence  was  not  meant  to  include 
the  actual  output  power  limitation.  We 
anticipate  that  any  revision  of  the  1500 
watt  peak  envelope  power  output  limit 
in  §  97.67(b)  of  the  Rules  would  be  the 
subject  of  a  notice  and  comment  rule 
making  proceeding.* 

5.  We  do  not  view  announcement  of 
changes  in  measurement  methods  as 
within  the  purview  of  5  U.S.C.  553. 
These  methods  merely  reflect  Field 
Operations  Bureau  practice  for 
measuring  power.  Because  improved 
testing  equipment  and  techniques  may 
become  available,  there  may  be  a  need 
to  change  these  power  measurement 
methods  at  some  time  in  the  future. 
Should  the  Field  Operations  Bureau 
change  its  method  of  measuring  amateur 
radio  transmitting  power,  we  intend  to 
inform  the  pubhc  of  this  change  in 
method  by  public  notice.  This  matter  is 

a  general  statement  of  procedure  not 
subject  to  the  provisions  of  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553(a)(3)(A). 

6.  Chester,  Provan  and  Kretzman  all 
expressed  the  view  that  the  instant 
proceeding  is  inconsistent  with  General 
Docket  No.  83-114.  We  disagree. 
General  Docket  No.  83-114  is  both  a 
Notice  of  Inquiry  and  a  Notice  of 
Proposed  Rule  Making.  Notice  of  Inquiry 
and  Proposed  Rule  Making,  General 
Docket  No.  83-114,  48  Fit  14299  (April  4. 
1983).  The  rule  changes  at  issue  in  that 
Notice  of  Proposed  Rule  Making  are 
limited  to  Parts  15  and  73  of  our  Rules. 
The  Notice  of  Inquiry  in  that  proceeding 
in  a  broad  discussion  of  possible 
rationale  for  reducing  the  Commission's 
technical  regulations  and  adopting 
alternative  approaches.  The  instant 
proceeding  is  not  mutually  exclusive 
with  nor  a  predetermination  of  the 
outcome  of  the  inquiry  in  General 
Docket  No.  83-114.  If,  in  that  proceeding, 
we  determine  that  deregulatory 
alternatives  in  the  areas  of 
interoperability,  efficiency  or 
interference  should  be  adopted,  we  will 
then  see  whether  they  have  particular 
applicability  to  rules  in  the  Amateur 
Radio  Service. 

7.  Further,  the  inquiry  proceeding  does 
not  address  the  question  of  whether 
input  power  or  output  power 
measurements  are  more  appropriate  in 
the  Amateur  Radio  Service.'  Rather,  it 


•  A  cross-reference  In  {  97  87(b)  was 
inadvertently  changed.  We  will  correct  paragraph 
(b)  to  clarify  that  ttie  peak  power  output  standard  is 
subject  to  certain  limitations  and  exceptions  in 

a  97.61  and  97  67  of  the  Commission's  rules. 

•  The  inquiry  notes  that  most  of  our  radio  services 
have  technical  regulations  that  exercise  interference 
control  by  limiting  the  power,  bandwidth  and  other 
technical  parameters  of  emissions  at  the  output  of 


addresses  the  overall  question  of 
whether  rules  limiting  power  are 
necessary  to  control  interference.  We 
have  a  power  limitation  in  the  Amateur 
Radio  Service  and  therefore  the  question 
of  whether  that  limitation  should  be 
upon  input  or  output  power  and  of  how 
to  properly  measure  the  power  were 
properly  reached  in  this  docket. 

8.  Each  of  the  filings  requesting 
reconsideration  other  than  the  ARRL's 
deal  with  the  impact  of  this  proceeding 
upon  AM  DSB  operations  in  the 
Amateur  Radio  Service.  In  the  Report 
and  Order  we  recognized  that  this 
docket  would  have  an  impact  on  AM 
DSB  operations.  We  estimated  that  use 
of  output  power  measurement  standards 
would  typically  limit  AM  DSB 
operations  to  half  of  their  previous 
maximum  allowable  operating  power. 
We  stated  that  in  the  worst  case  this 
would  result  in  an  actual  power 
reduction  of  3dB,  which  should  be 
insignificant  in  terms  of  actual 
communications  effectiveness.  We 
concluded  that  we  could  not  justify  a 
permanent  and  continuous  expense, 
both  for  equipment  and  training,  to 
make  a  special  power  measurement  for 
amateurs  who  happen  to  engage  in  AM 
DSB  operations,  particularly  where  they 
constitute  only  approximately  one 
percent  of  the  U.S.  amateur  population. 

9.  Strom  commented  that  variations  in 
amplifier  efficiency  for  AM  DSB 
operations  may  cause  variations  in 
average  output  for  a  given  input  power, 
but  that  these  variations  are  within  a 
calculable  range  of  efficiences.  This  is 
true,  but  we  estimate  the  variation  range 
in  average  output  power  calculated  on 
the  basis  of  input  power  for  AM  DSB 
operations  in  the  Amateur  Radio  Service 
to  be  between  45%  and  90%  AM  DSB 
operation  is  in  fact  a  primary  example  of 
the  inapplicability  of  input  power 
measurement  to  certain  operating 
methods.  This  issue  illustrates  the 
extent  to  which  input  power  standards 
were  archaic.  Moreover,  the  input  power 
measurement  standard  failed  to  indicate 
radiated  power  or  interference  potential. 

10.  The  only  new  facts  or  analysis 
presented  by  Chester  and  Strom  are 
allegations  of  quantifiable  peak 
envelope  power  measurements  (PEP)  as 
functions  of  d.c.  plate  input  power 
measurements.  We  have  rejected  these 
estimates  for  the  reasons  stated  in 
paragraph  nine.  Chester  argues  that  the 
1%  of  U.S.  amateur  operators  using  AM 


transmitters.  The  Amateur  Radio  Service  is  one  of 
the  few  remaining  services  that  had  not,  until  this 
proceeding,  t)een  modified  to  adopt  this  approach. 
We  long  ago  abandoned  input  power  measurement 
standards  in  most  radio  services  in  favor  of  output 
power  measurement  standards. 
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DSB  should  be  pennitted  to  operate  with 
4.000  watts  PEP  instead  of  1,500  Watts 
PEP,  but  we  cannot  reconcile  this 
argument  with  the  requirements  of 
section  324  of  the  Communications  Act 
of  1934  (the  Act),  as  amended  (47  U.S.C. 
324)  which  prescribes  that  one  should 
use  the  minimum  amount  of  power 
necessary  to  carry  out  the 
communication  desired.  See  also  4  CFR 
97.67(a). 

11.  Neither  Chester,  Society  nor  Strom 
set  forth  any  new  facts,  issues  or 
analysis  to  persuade  us  that  adoption  of 
output  power  measurement  in  lieu  of 
input  power  measurement  was 
erroneous.  Our  action  is  applicable  to 
the  entire  Amateur  Radio  Service.  The 
fact  that  it  will  have  a  more  noticeable 
impact  on  one  group  of  operators 
because  of  a  combination  of 
circumstances  does  not  make  it 
arbitrary  or  discriminatory,  as  argued  by 
Society.  In  light  of  the  above  analysis, 
we  find  no  persuasive  reason  to 
permanently  exempt  AM  DSB  operators 
from  the  new  output  power 
measurement  rules.  We  beheve  that  the 
provisions  of  the  rules  adopted  in  the 
Report  and  Order  grandfathering  input 
power  measurement  rules  for  AM  DSB 
operation  until  1990  minimize  the 
immediate  impact  of  this  rule  change 
upon  such  operation. 

12.  Accordingly,  it  is  ordered  that  the 
Petitions  for  Reconsideration  of  Donald 
A.  Chester,  the  Society  for  Promotion  of 
Amplitude  Modulation  and  Kevin  Alfred 
Strom  are  denied.  It  is  further  ordered 
that  the  Motion  for  Clarification  of  the 
American  Radio  Relay  League  is  granted 
in  part  consistent  with  this 
Memorandum  Opinion  and  Order.  It  is 
further  ordered  that  paragraph  (b)  of 

i  97.67  of  the  Commission's  rules  is 
amended  as  set  forth  in  the  attached 
Appendix,  effective  October  17. 1984. 

13.  These  actions  are  taken  pursuant 
to  §  1.429  of  the  Commission's  rules  (47 
CFR  1.429)  and  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended  (47  U.S.C  154(i)  and  303(r)). 

14.  It  is  further  ordered  that  this 
proceeding  is  terminated.  For  further 
information  about  this  document, 
contact  John  J.  Borkowski.  (202)  632- 
4964. 

Federal  Communications  Commission. 
William  |.  Tricarico, 

Secretary. 

PART  97— [AMENDED] 
Appendix 

Part  97  of  the  Commission's  rules  (47 
CFR  Part  97)  is  amended  as  follows: 

Paragraph  (b)  of  §  97.67  is  revised  to 
read: 


§  97.67    Maximum  authorized  transmitting 
power. 

*  •         •         *         ft 

(b)  Each  amateur  radio  transmitter 
may  be  operated  with  a  peak  envelope 
power  output  (transmitter  power)  not 
exceeding  1500  watts,  except  as 
provided  in  other  limitations  of  these 
rules. 

•  *         •         •         • 

(FR  Doc  8*-2439i  Filed  »-l  J-84:  &«5  tnij 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

48  CFR  Ch.  3 

Acquisition  Regulation;  Amendments 

agency:  Department  of  Health  and 
Human  Services  (HHS). 
action:  Final  rule;  amendments. 


SUMMARY:  This  rule  amends  the  final 
rule  published  in  the  Federal  Register  on 
April  9.  1984  (49  FR  1395»-14051)  that 
established  the  Department  of  Health 
and  Human  Services  Acquisition 
Regulation  (HHSAR)  as  Chapter  3  of 
Title  48.  Code  of  Federal  Regulations. 
The  HHSAR  implements  and 
supplements  the  Federal  Acquisition 
Regulation  (FAR),  Title  48  CFR  Chapter 
1.  The  amendments  being  made  in  this 
rule  to  48  CFR  Chapter  3  reflect 
comments  made  by  the  two  respondents 
as  well  as  administrative,  clerical,  and 
typographical  corrections  disclosed  by 
the  Department. 

EFFECTIVE  DATE:  September  14, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.S.  Lanham,  Procurement  Analyst, 
Division  of  Procurement  Policy," 
telephone  (202)  245-8901. 
SUPPUEMENTARV  INFORMATION:  The  final 
rule  published  on  April  9, 1984  requested 
comments  from  interested  parties,  and 
comments  were  received  from  two 
organizations.  The  amendments  being 
made  in  this  rule  to  48  CFR  Chapter  3 
reflect  comments  made  by  the  two 
respondents,  as  well  as  administrative, 
clerical,  and  typographical  corrections 
disclosed  by  the  Department. 

One  amendment  redesignates 
Appendix  A,  Single  Letter  of  Credit 
Recipients  and  Central  Point  Addresses, 
and  Appendix  B,  HHSAR  Subject  Index 
(not  published  in  the  Federal  Register  of 
April  9, 1984  but  to  appear  in  the  Code 
of  Federal  Regulations),  as  Attachment  I 
and  Attachment  II,  respectively.  This  is 
being  done  to  accommodate  the 
forthcoming  Public  Health  Service 
Acquisition  Regulation  (PHSAR) 


(published  elsewhere  in  this  issue  of  the 
Federal  Register),  which  will  implement 
and  supplement  the  HHSAR,  as 
Appendix  A  to  Chapter  3  of  Title  48, 
Code  of  Federal  Regulations,  to  comply 
with  a  recent  decision  from  the  Office  of 
the  Federal  Register  concerning  the 
treatment  of  lower  tier  Department/ 
Agency  implementations  and 
supplementations  under  the  FAR 
System.  Accordingly,  a  change  is  also 
being  made  to  paragraph  (d)  of  section 
301.304  to  explain  the  designation  of 
lower  tier  implementations  and 
supplementations  to  the  HHSAR. 

Another  amendment  removes  tlie  term 
"[Reserved]",  and  the  CFR  paragraph 
designation  to  which  the  term  refers, 
throughout  Chapter  3  of  Title  48  CFR 
The  purpose  of  this  action  is  to  eliminate 
any  concern  that  the  HHSAR  may  be 
disregarding  or  negating  the 
corresponding  text  in  the  FAR,  The 
intent  was  to  present  a  sequential  flow 
within  the  sections  where  the  term 
appears  to  make  it  easier  for  the  user  to 
follow  the  text,  and  to  eliminate 
possible  user  confusion  that  paragraphs 
might  be  mislettered.  However,  since  the 
term  denotes  a  meaning  other  than  that 
intended,  it  is  being  removed  from  the 
entire  regulation. 

A  third  amendment  removes  section 
303.302  Reporting  identical  bids,  and 
section  303.302-2  Reporting 
requirements,  as  a  result  of  an 
amendment  to  the  FAR  transmitted  by 
Federal  Acquisition  Circular  Number 
84-1,  dated  March  26, 1984  (49  FR  12972. 
March  30, 1984),  eliminating  the 
requirement  for  Federal  agencies  to 
report  identical  bids  to  the  Attorney 
General. 

A  fourth  amendment  removes  Subpart 
305.2 — Synopses  of  Proposed  Contracts, 
also  as  a  result  of  new  FAR  coverage 
transmitted  by  Federal  Acquisition 
Circular  Number  84-1  eliminating  the 
need  for  HHSAR  coverage  on  time  of 
synopsizing,  and  special  situations — 
research  and  development  advance 
notices  (sections  305.203  and  305.205, 
respectively.) 

The  remaining  amendments  correct 
administrative,  clerical  and 
typographical  errors.  Several  comments 
by  the  respondents  addressed  internal 
administrative  guidance  which  were  not 
incorporated  because  the  guidance  has 
little  or  no  bearing  on  outside  parties. 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301;  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Ch.  3 

Government  procurement. 
Accordingly,  the  Department  amends 
48  CFR  Chapter  3  as  set  forth  below. 


I 
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Dated:  August  27. 1984. 

H«iiy  G.  lOnciMBDMim.  Jr., 

Deputy  Assistant  Secretary  for  Procurement. 
Assistance  and  Logistics. 

As  indicated  in  the  preamble,  Chapter 
3  of  Title  4a.  Code  of  Federal 
Regulations  is  amended  as  shown. 

1.  Title  48  CFR  Chapter  3  is  amended 
by  removing  the  term  "[Reserved],"  and 
the  CFR  designation  that  precedes  it, 
wherever  they  appear  within  the 
Chapter. 

2.  Paragraph  (d)  of  section  301.304  is 
amended  by  adding  the  following  after 
the  table  showing  the  organizational 
prefixes: 

301.304    Agency  control  and  complianc* 
procedura. 


Each  OPDFV  or  lower  level  acquisition 
regulation  will  be  included  in  its  entirety 
as  a  separate  appendix  to  48  CFR 
Chapter  3.  The  director,  Division  of 
Procurement  Policy  will  assign  the 
appendix  designation  upon  approval  of 
the  initial  request  to  establish  the 
OPDIV  or  lower  level  acquisition 
regulation. 

301.501    [Amended] 

3.  In  the  first  sentence  of  paragraph 
(b)  of  section  301.501,  the  phrase  "a 
direct"  is  removed  and  replaced  by  the 
word  "an". 

Subpart  303.3— Report  of  Suspected 
Antitrust  Violations 

4.  The  heading  of  Subpart  303.3  is 
revised  to  read  as  set  forth  above. 

303.302  and  303.302-2    [RwnovMl] 

5.  Sections  303.302  and  303.302-2  are 
removed. 

6.  Section  304.201  is  revised  to  read  as 
follows: 

304.201    ProceduTM. 

The  signed  original  of  bilateral 
contracts  and  modifications  shall  be 
placed  in  the  contract  file,  and  duplicate 


originals  shall  be  furnished  the 
contractor,  the  appropriate  accounting 
point,  the  project  officer,  and  other 
individuals  or  offices,  as  applicable. 
Purchase  orders,  delivery  orders,  and 
other  unilateral  contracts  and 
modifications  shall  be  distributed  the 
same  as  bilateral  contracts  except  the 
original  shall  be  furnished  the  contractor 
or  seller.  Copies  of  unilateral  contracts 
and  modifications  with  carbon 
impressioned  signatures  may  be  used 
but  must  be  stamped  "DUPLICATE 
ORIGINAL"  (see  304.101). 

305.102    [Amended] 

7.  Section  305.102  is  amended  by 
revising  the  dollar  threshold  in  the  third 
sentence  from  "SS.OOO"  to  "510,000". 

Subpart  305.2    [Removed] 

8.  Subpart  305.2,  con.sisting  of  sections 
305.203  and  305.205,  is  removed. 

307.105-2    [Amended] 

9.  In  section  307.105-2(a](8),  remove 
the  word  "involve"  and  insert  in  its 
place  "concern  the  subjects  of. 

313.107    [Amended] 

10.  Paragraph  (e)  of  section  313.107  is 
removed. 

315.406-5    [Amended] 

11.  In  the  last  sentence  of  section 
315.406-5(b)(3](ii)(B)  which  begins 
"However,  care  should  be  taken",  add  a 
comma  between  the  words  "necessary" 
and  "to".  I 

315.413-2    [Corrected] 

12.  Section  315.413-2  (p.  13986),  the 
introductory  text,  is  amended  by 
correcting  the  reference  to  "315.215-12" 
to  read  "352.215-12,"  and  by  correcting 
the  reference  to  "FAR  15.215-12"  to  read 
"FAR  52.215— 12 '. 

351.670    [Corrected] 

13.  Section  351.670  (page  13991)  is 
corrected  so  that  the  section  number 


reads  "315.670."  Paragraph  (d)  of  that 
section  is  corrected  by  removing  the 
word  "should"  and  inserting  in  its  place 
the  word  "shall." 

315.7006    [Corrected] 

14.  Section  315.7006  is  amended  by 
correcting  the  word  "should"  in  the  first 
and  second  sentences  to  read  "shall." 
.330.7000    [Corrected] 

15.  In  section  330.7000,  the  references 
to  "FAR  32.205-10"  in  the  first  and  last 
sentences  are  corrected  to  read  "FAR 
31.205-10." 

330070-1     [Amended] 

16.  In  the  first  sentence  of  section 
335.070-1,  add  a  comma  and  the  phrase 
'when  authorized,"  between  the  phrases 
"this  type  of  contract"  and  "should  also 

be  considered". 

335.070    [Corrected] 

17.  The  third  section  heading  (Method 
of  cost  sharing)  under  section  335.070 
Cost  sharing  (p.  14021)  is  corrected  to 
read  "335.070-3." 

352.215-70    [Corrected] 

18.  In  the  text  of  the  clause  in  section 
352.215-70  (p.  14032),  the  word 
"changes  '  is  corrected  to  read 
"charges." 

Appendix  A — [Redesignated  as 
Attachment  I] 

Appendix  B — [Redesignated  as 
Attachment  II] 

19.  Appendix  A,  Single  Letter  of 
Credit  Recipients  and  Central  Point 
Addresses,  is  redesignated  Attachment 
1,  and  Appendix  B,  HHSAR  Subject 
Index  (not  published  in  the  April  9, 1984 
edition  of  the  Federal  Register  but  to 
appear  in  the  Code  of  Federal 
Regulations),  is  redesignated 
Attachment  II. 

(5  U.S  C.  301;  40  U.S.C.  486(c)) 

[FR  Doc.  84-241M  Filed  9-13-64;  8:45  vb\ 
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Proposed  Rules 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The   purpose  of  these   rvDtices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  poor  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  656 

Labor  Certification  Process  for  the 
Permanent  Employnrtent  of  Aliens  In 
the  United  States;  Certification  of 
Canadian  Railway  Workers; 
Withdrawal  of  Proposed  Rule 

agency:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Withdrawal  of  proposed  rule. 


summary:  The  Department  of  Labor 
(DOL)  is  withdrawing  a  proposed  rule 
for  the  certification  of  certain  immigrant 
Canadian  aliens  for  permanent 
employment  in  railway  work  in  the 
United  States.  It  has  been  determined 
that  the  labor  certification  process  and 
rulemaking  by  DOL  are  inappropriate 
means  for  resolving  this  immigration 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Bruening.  Telephone:  202- 

37&-6228. 

SUPPLEMENTARY  INFORMATION:  On 

January  16, 1981,  the  Department  of 
Labor  (DOL)  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (46  FR  3910)  to  amend  20  CFR 
Part  656  to  add  to  the  Schedule  A 
precertification  list  certain  Canadian 
railway  workers  who  will  be  employed 
with  the  same  international  corporation 
or  organization  with  which  they  were 
employed  in  the  United  States  or 
Canada  for  one  continuous  year,  who 
qualify  for%uch  employment  on  the 
basis  of  seniority  rights  under  a 
collective  bargaining  agreement 
between  the  employer  and  an 
international  labor  union.  It  was 
anticipated  that  United  States  workers 
would  be  afforded  reciprocal  treatment 
by  Canadian  immigration' authorities. 
As  noted  in  the  notice  extending  the 
comment  period,  the  vast  majority  of  the 
commenters  objected  to  the  rule.  46  FR 
26789  (May  15, 1981).  DOL  has 


determined  after  review  of  the 
comments  that  the  alien  labor 
certification  process  and  rulemaking  by 
DOL  are  inappropriate  means  to  resolve 
this  immigration  issue.  The  proposed 
rule  would  provide  a  disproportionate 
benefit  to  Canadian  workers  entering 
the  United  States,  as  opposed  to  United 
States  workers  entering  Canada,  and 
diminish  and  otherwise  adversely  affect 
the  employment  opportunities  of  U.S. 
workers  in  this  country. 
-  Accordingly,  the  proposed  rule  to 
amend  20  CFR  Part  656.  published  at  46 
FR  3910  (January  16, 1981),  is  hereby 
withdrawn. 

Signed  at  Washington,  D.C.  this  10th  day  of 
September,  1984. 

Raymond  ).  Donovan, 

Secretary  of  Labor. 

[FR  Doc  64-24416  Filed  »-13-a4;  MS  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminstration 
21  CFR  Part  102 
[Docket  No.  e2N-0389] 

Common  or  Usual  Names  for 
Nonstandardized  Foods;  Diluted  Fruit 
or  Vegetable  Juice  Beverages; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule;  extension  of 

comment  period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
another  45  days  for  interested  persons  to 
submit  their  comments  on  its  proposal 
that  would  amend  the  regulation 
establishing  common  or  usual  names  for 
diluted  fruit  or  vegetable  juice 
beverages.  FDA  is  granting  this 
extension  based  on  requests  for  the 
extension  of  the  comment  period. 

Comment  date:  October  29,  1984. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  J.  Campbell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312), 
Food  and  Drug  Administration,  200  C  St. 


Federal  Register 

Vol.  49,  No.  180 

Priday,  September  14.  1984 


SW..  Washington,  DC  20204.  202-485- 

0177. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  1, 1984  (49  FR 

22831),  FDA  proposed  to  amend  the 
regulation  establishing  common  or  usual 
names  for  diluted  fruit  or  vegetable  juice 
beverages  to  exempt  cranberry  juice 
products  from  percent  ingredient 
labeling  requirements.  The  proposal 
would  also  allow  manufacturers  of  other 
diluted  high-acid  juice  beverages  to 
request  a  similar  exemption  for  their 
products.  Additionally,  FDA  proposed  to 
eliminate  the  requirement  for  the 
declaration  of  the  percentage  of 
individual  juices  in  diluted  multiple- 
juice  beverages.  FDA  said  it  would 
retain  the  requirement  that  the  total 
percentage  of  juice  in  multiple-juice 
beverages  be  declared  in  the  labeliiig. 

In  that  same  issue  of  the  Federal 
Register,  FDA  proposed  to  extend  the 
effective  date  of  21  CFR  102.33  for 
affected  products  until  the  completion  of 
this  rulemaking  (49  FR  22834).  In  the 
Federal  Register  of  June  27, 1984  (49  FR 
36541),  FDA  published  a  final  rule 
extending  the  effective  date  of  21  CFR 
102.33. 

Additionally,  based  on  two  requests. 
in  the  Federal  Register  of  July  3l,  1984 
(49  FR  30528),  FDA  extended  the 
comment  period  for  45  days  on  its 
proposal  to  amend  the  regulation 
establishing  common  or  usual  names  for 
diluted  fruit  or  vegetable  juice 
beverages. 

The  agency  has  received  two  requests 
to  extend  the  comment  period  an 
additional  45  days^One  request  was 
submitted  on  behalf  of  the  Processors 
Council  of  the  California-Arizona  Citrus 
League  and  the  other  was  submitted  by 
the  National  Juice  Products  Association. 
The  associations  seek  the  additional 
time  to  discuss  the  proposal  at  the 
National  Juice  Products  Association's 
mid-year  meeting.  The  associations 
intend  to  use  the  meeting  as  a  means  of 
reaching  a  consensus  regarding  the 
position  to  be  taken  concerning  the 
proposed  rule. 

The  agency  believes  that,  under  these 
circumstances,  extending  the  comment 
period  an  additional  45  days  is 
reasonable  and  is  likely  to  result  in 
more  informed  and  focused  comments 
on  the  proposed  rule.  Therefore, 
interested  persons  may,  on  or  before 
October  29,  1984,  submit  to  the  Dockets 
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Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  Septeml>er  11, 1984. 
loMph  P.  Hil«, 

Asscctate  Comwissioner  for  Regulatory 

Affairs. 

ire  Di-    04-M527  Filed  9-1^-M:  ft49  «m| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  231 

Land  Disposal;  Sale  of  Lands  Pursuant 
to  Section  10  of  ttie  Act  Approved 
March  1,  1911 

AGOtCV:  Forest  Ser/ice,  USDA. 
ACTION:  Proposed  njla. 

summary:  The  regulations  at  36  CFR 
Part  281  were  promulgated  in  1955  to 
inipli;men'.  section  10  of  the  Weeks  Act 
of  March  1. 1911  (3S  Stat.  961;  16  U.S.C. 
4oO).  Section  IG  provides  for  the  sale  of 
sm-jil  areas  of  iar.ii  that  are  chiefly 
valuable  for  ax'nculture  which  may  have 
been  acquired  as  part  of  a  larger  tract 
for  Nd'.iona!  Forest  purposes.  Since  the 
rvKuidUoas  v.erc  promulgated,  the; 
Forest  Scr\-ice  has  not  had  a  single 
instance  requiring  application  of  these 
reg'j'.iiions,  and  there  is  no  foreseeable 
need  for  them.  Therefore,  the  Agency 
proposes  to  remove  Part  281  from  the 
Code  of  Federal  Regulations. 
date;  November  13, 1984. 
ADDRESS:  Comments  in  the  proposed 
ru!e  niRy  be  Sf  nt  to  R.  Max  Peterson, 
Chief  (5450).  Forest  Service,  USDA,  P  O. 
B'jx  2417.  Wash;.ngton,  DC  20013. 
FOR  FURTHER  INFORMATIOM  COIfTACT: 
Paul  R.  Haarab,  Lands  Staff,  (202)  235- 
2151. 

SUPPtXMENTARY  INFORMATION:  Over  27 

million  acres  have  been  acquired  for 
National  Forest  purposes  under  the 
suthority  of  the  Weeks  .\ct.  Over  20 
million  acres  of  those  lands,  which  were 
acquired  prior  to  1961,  were  in  poor 
condi'.ion  because  of  excessive  timber 
cutting,  fire  damage,  and  erosion  from 
tillage  of  lands  unsuitable  for 
agriculture.  Under  Federal  ownership, 
the  productivity  of  these  lands  has  been 
restored. 


The  Agency  anticipates  no  future  use 
of  the  Weeks  Act  sale  regulations,  since 
current  Federal  land  acquisition 
programs  preclude  acquiring  lands  that 
are  chiefly  valuable  for  agricidtural 
purposes. 

This  proposed  action  to  revoke  Part 
281  has  been  reviewed  under  relevant 
USDA  procedures.  Executive  Order 
12291,  and  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C  601  et.  seq.).  and  it  has 
been  determined  that: 

(1)  This  rule  is  not  a  major  rule; 

(2)  No  effect  on  the  economy  will 
result  from  the  repeal  of  this  regulation; 

(3]  This  action  wiii  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities; 

(1)  It  does  not  directly  or  indirectly 
result  in  information  collection 
requirements  or  requests  or  impose  any 
paperwork  burden:  a.nd 

(5)  It  does  not  affect  the  environment; 
therefore,  an  environmental  assessment 
or  impact  statement  is  not  required. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  that  Part 
281  of  Title  36  be  removed  from  the 
Code  of  Federal  Regulations. 

List  of  Subjects  in  3«  CFR  Part  281 

Administrative  practice  and 
procedure.  National  forests.  Public 
lands — sales. 

Dated:  Aujtust  27, 1984. 

Douglas  W.  .MacCleery. 

Deputy  Assistant  Secretary  for  Natural 
Resources  and  Environment. 

jFR  Doc   M-24420  F'.cd  9-13-84-.  8.45  am| 
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FEDERAL  COMMUNICATIONS 
CO^IMISSION 

47  CFR  Part  73 
(Docket  No.  21323] 

The  Use  of  Subcarrier  Frequencies  In 
the  Aurat  Baseband  of  Television 
Transmitters;  Order  Extending  Time 
for  Filing  Comments  and  Reply 
Comments      | 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment/reply  period. 


SUMMARY:  Action  taken  herein  extends 
the  time  for  filing  comments  and  replies 
to  comments  in  response  to  the  Second 
Further  Notice  of  Proposed  Rule  Making 
in  Docket  No.  21323.  This  Further  Notice 
requested  additional  information  on  the 
issue  of  whether  to  require  cable 
television  sys'ems  to  retransmit 
program-related  aural  subcarriers  of 
broadcast  stations  and  asked  for 
comments  on  a  proposal  for  resolving  it 


that  was  submitted  jointly  by  the 
National  Association  of  Broadcasters 
and  the  Association  of  Maximum 
Service  Telecasters.  The  extension  of 
time  was  requested  by  several  parties. 

DATES:  Comments  are  due  on  or  before 
October  4, 1984  and  replies  to  comments 
are  due  on  or  before  October  19, 1984. 

ADOflESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stillwell,  Mass  Media  Bureau, 
(202J632-6302. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Comments  to  Second  Further  Notice 
of  Proposed  Rule  Making 

In  the  matter  of  the  use  of  subcarrier 
frequencies  in  the  aural  baseband  of 
television  transmitters;  Docket  No.  21323. 

Issued-  September  7. 1984. 

Released:  September  10. 1984. 

By  the  Chief,  Mass  Media  Bureau. 

1.  On  July  26, 1984  the  Commission 
adopted  a  Second  Further  Notice  of 
Proposed  Rule  Making  in  Docket  No. 
21323  (49  FR  32619)  to  consider  the  issue 
of  whether  to  require  cable  television 
systems  to  carry  program-related  aural 
subcarriers  of  broadcast  television 
stations.  The  Farther  Notice  was 
released  on  August  13, 1984  with 
comments  due  by  September  19. 1984 
and  rep'.v  comments  due  by  October  4, 
1984. 

2  On  August  24, 1984.  the  National 
Association  of  Broadcasters,  the 
Association  of  Maximum  Service 
Telecasters,  and  the  Corporation  for 
Public  Broadcasti.ng  submitted  a  joint 
petition  to  extend  the  comment  period 
15  days.  Petitioners  base  their  request 
on  a  plea  that  the  Further  Notice 
presents  many  issues  and  questions 
some  of  which  are  complex,  and  the 
brevity  of  the  comment  period  would 
prevent  themselves  and  other  parties 
from  fiilly  addressing  the  matter. 

3.  The  Commission  is  interested  in 
expeditiously  completing  the  TV  aural 
subcarrier  proceeding.  However,  it  also 
recognizes  the  importance  of  the  cable 
retransmission  question  and  wishes  to 
provide  sufficient  time  for  parties  to 
submit  comments.  Therefore,  the 
petitioners'  request  for  a  15  day 
extension  of  time  for  fiHng  comments 
and  reply  cnmm.ents  is  granted. 

4.  Accordingly,  it  is  ordered  that  the 
time  for  filing  comments  and  replies  to 
comments  to  the  above  referenced 
Further  Notice  is  extended  to  and 
including  October  4, 1984  for  comments 
and  October  19, 1984  for  reply 
comments. 
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5.  This  actioa  is  taken  pursuant  to 
authority  found  In  sections  4(i).  5(d)(i), 
and  303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  S  0.281  of  the 
Commission's  Rules. 

Federal  Conununicationt  Commission. 
lamaa  C  McKiniwy, 
Chief.  Mass  Media  Bureau. 

|FR  Doc  M-a43W  PIM  »-13-M:  •:«  ml 
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47  CFR  Part  90 

[PR  Dockat  Na  84-279] 

Narrowband  Technologies  for  Base 
and  Mobile  Communications  In  the 
Private  Land  MobNe  Radio  Services; 
Order  Extending  Time  for  FHIng  Reply 
Comments 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  comment  period. 


summary:  This  document  extends  the 
reply  comment  period  in  PR  Docket  No. 
84-279  concerning  Narrowband 
Technologies  '  in  response  to  a  petition 
from  the  Land  Mobile  Communications 
Council. 

DATE  Reply  comments  are  now  due  by 
October  1, 1984. 

ADDRESS:  Federal  Communications 
Conmiission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Herb  Zeiler.  Keith  Plourd,  Private  Radio 
Bureau.  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  practice  and 
procedure.  Business  and  industry, 
Industrial  radio  services.  Land 
transportation  radio  services,  Public 
safety  radio  ser\'ices. 

Order 

In  the  matter  of  amendment  of  Part  90  of  the 
Commission's  rules  and  regulations  to 
authorize  narrowband  technologies  for  base 
and  mobile  communications  in  the  private 
land  mobile  radio  services,  (PR  Docket  No. 
84-279). 

Adopted:  September  6, 1984. 
Released:  September  7, 1984. 
By  the  Chief,  Private  Radio  Bureau. 

1.  On  April  4, 1984,  the  Commission 
released  a  Notice  of  Proposed  Rule 
Making  to  propose  the  introduction  of 
narrowband  technologies  in  the  Private 
Land  Mobile  Radio  Services.  Comments 
were  originajly  due  June  11, 1984,  and 
reply  comments  July  11, 1984.  The  Land 


Mobile  Communications  Council 
(LMCC)  requested  an  extension  of  time 
for  filing  comments.  In  an  Order 
released  June  5. 19B4.  the  Commission 
granted  LMCC's  request  extending  the 
comment  period  to  August  10. 19M.  and 
reply  comment  period  to  September  la 
1984.  LMCC  has  now  requested  that  the 
reply  comment  period  be  extended  until 
October  1, 1984. 

2.  On  August  10, 1984,  LMCC 
submitted  comments  which  contained  a 
preliminary  report  prepared  by  a 
consulting  firm  evaluating  the  potential 
use  of  narrowband  technologies.  The 
final  version  of  that  report  was 
submitted  to  the  Commission  on  August 
31, 1984.  LMCC  argues  that  the  current 
reply  period  is  not  sufficient  for 
interested  parties  to  have  an  adequate 
opportunity  in  which  to  respond  to  the 
report  and.  therefore,  an  additional 
extension  of  time  is  warranted. 

3.  In  order  to  develop  a  complete 
record  on  which  to  base  our  decision,  if 
appears  that  a  further  extension  of  time 
is  now  necessary  to  provide  all  parties 
sufficient  opportunity  to  address  all 
comments  in  this  proceeding. 
Accordingly.  It  is  ordered,  pursuant  to 
the  authority  set  forth  in  §  0.331  of  the 
Commission's  Rules,  that  interested 
persons  are  to  file  reply  comments  by 
October  1, 1984. 

Federal  Communications  Commission. 
Robert  S.  Foosaner, 

Chief.  Private  Radio  Bureau 

(FR  Doc  B4-Z4391  Filed  »-l»-M.  8  4S  >m| 

nixiNQ  COOC  sna-oi-H 


sms 


'  The  proposed  rule  waa  published  on  May  4. 
1984.  49  FR  19074 


47  CFR  Part  97 

Request  for  Federal  Preemption  of 
Local  Amateur  Radio  Antenna  Zoning 

AOENCY:  Federal  Communications 
Commission. 

action:  Request  for  comments. 

SUMMARY:  This  notice  requests 
comments  on  a  Request  for  Issuance  of 
Declaratory  Ruling  filed  by  the 
American  Radio  Relay  League  seeking 
Federal  preemption  of  state  and  local 
zoning  laws  and  reguJations  in  matters 
of  amateur  radio  antermas  and 
transmitters.  While  it  is  not  required 
that  this  notice  be  published  in  the 
Federal  Register,  the  Register  is  being 
used  in  this  instance  as  one  additional 
method  of  seeking  comments  from  the 
public  because  of  the  potential  impact 
this  matter  could  have  on  persons 
outside  of  the  field  of  communications. 
DATES:  Comments  must  be  filed  on  or 
before  November  9, 1984.  Reply 
comments  must' be  filed  on  or  before 
December  14, 1984. 


ADDRESS:  Federal  Connnunlcatioiu 
Commission.  1919  M  Street  N.W., 
Washington.  D.C.  20554. 
FOR  FUmrHCR  MraNMAIlUN  COirTACT: 

John  J.  Borkowski.  Private  Radio  Bureau, 
Washington.  D.C.  20554.  (202)  e32-«96S. 
SUPPLfMCNTAIIV  I 


List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Antennas. 

AmeriGao  Rattte  Relay  Lfla«iw  (ARRL) 
Requests  Federal  PieeinptioB  of  Local 
Amateur  Radhi  Antanaa  Zoning; 
Pleadins  Cyde  EatabMstied 

August  30. 1984. 

On  luly  16. 1984.  the  American  Radio 
Relay  League.  Incorporated  (the  ARRL) 
filed  a  Request  for  Issuance  of 
Declaratory  Ruling  requesting  the 
Commission  to  exercise  federal 
preemptive  authority  over  state  and 
local  roning  regulations  which  affect 
transmitters  arid  antennas  used  by 
amateur  radio  operators.  Specifically, 
the  ARRL  seeks  a  declaratory  ruling 
preempting  all  local  ordinances  which 
provably  preclude  or  significantly 
inhibit  effective,  reliable  amateur 
communications,  and  which  are  not 
clearly  necessary  to  insure  the  safety  of 
a  proposed  antenna  installation. 

The  Private  Radio  Bureau  seeks 
comments  on  this  filing.  Parties  wishing 
to  file  formal  comment  on  the  issues 
raised  therein  should  do  so  by  filing  an 
original  and  four  copies  with  the 
Secretary,  Federal  Communications 
Commission.  1919  M  Street  N.W., 
Washington,  DC.  20554.  on  or  before 
November  9, 1984.  Reply  comments  may 
be  filed  on  or  before  December  14, 1984. 
Comments  and  reply  comments  should 
refer  to  th^  followring  number.  PRB-1. 

Copies  of  the  ARRL's  Request  for 
Issuance  of  Declaratory  Ruling  and  any 
subsequently  filed  documents  in  this 
matter  may  be  obtained  from 
International  Transcription  Services, 
Inc..  1270  Fairfield  Road  (Route  116 
West).  Gettysburg.  F»ennsylvania  17325, 
(717)  337-1433  or  4006  University  Drive, 
Fairfax.  Virginia  22030.  (703)  352-2400/ 
(202)  296-7322.  Any  documents  related 
to  this  matter  will  also  be  available  for 
inspection  and  copying  in  the  Private 
Radio  Bureau  Public  Reference  Room, 
1270  Fairfield  Road  (Route  116  West), 
Gettysburg,  Pennsylvania  1732^. 

For  further  information  contact  John  J. 
Borkowski  at  (202)  632-4964. 

WUliam ).  Tricarico. 

Secretary,  Federal  Communications 
Commission. 

(FD  Doc  M-24380  Fllad  B-ls-M  »:4i  un] 
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GENERAL  SERVICES 
ADMINISTRATION 

48CFRCh.5 

Amendments  to  GSA  Board  of 
Contract  Appeals  Rules  of  Procedure 

agency:  Board  of  Contract  Appeals, 
GSA. 

action:  Request  for  comments. 

SUMMARY:  This  notice  invites  written 
comments  on  proposed  amendments  to 
the  rules  of  procedure  of  the  GSA  Board 
of  Contract  Appeals  which  will  govern 
proceedings  before  the  Board  in  protests 
involving  automatic  data  processing 
equipment  (ADP)  procurements. 

DATE:  Comments  must  be  submitted  on 
or  before  October  15, 1984. 

ADDRESS:  Copies  of  the  proposed  rules 
may  be  obtained  from  and  written 
comments  submitted  to:  Office  of  the 
Clerk  of  the  Board,  c/o  Ms.  Beatrice 


Jones,  Rm.  7204,  GSA  Board  of  Contract 
Appeals,  18th  &  F  Sts.,  NW  Washington, 
DC  20405,  (202)  566-0116. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Regan,  Chief  Counsel.  GSA 

Board  of  Contract  Appeals,  {202j  566- 

0890. 

SUPPtEMENTARY  INFORMATION:  Section 

2713  of  the  Competition  in  Contracting 
Act  of  1984,  40  U.S.C.  759(h),  provides 
that  protests  involving  procurement  of 
ADP  may  be  filed  with  the  Board  on  or 
after  January  15,  1985.  The  Act  also 
provides  that  the  Board  is  to  adopt  and 
issue  rules  and  procedures  necessary  for 
the  expeditious  resolution  of  such 
protests.  Amendments  have  been  made 
to  the  Board's  rules  of  procedure  for 
contract  disputes  and  appeals,  effective 
June  1, 1984,  which  appear  in  Appendix 
B  to  48  CFR  Chapter  5. 

Impact 

The  Director.  Office  of  Management 
and  Budget  [OMB|.  by  memorandtim 


dated  October  4, 1982,  exempted  agency 
procurement  regulations  from  Executive 
Order  12291.  The  General  Services 
Administration  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq,); 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  rules 
do  not  contain  information  collection 
requirements  which  require  the  approval 
of  O.MB  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Chapter  5 

Government  procurement. 

Dated.  September  11.  1984. 

Leonard  |.  Suchanek, 

Chairman  and  Chief  Administrative  fudge, 
GSA  Board  of  Contract  Appeals. 

|FR  Doc  84-24388  Filed  9-13-84.  8,45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contaTO  documents  other  than  mles  or 
proposed  nies  that  are  appttcabte  to  the 
public,   rootices  of  hearings  arxj 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Agreement  Regarding 
the  Office  of  Surface  Mining's 
Regulation  of  Surface  IMining  and 
Related  Activities  in  the  State  of 
Tennessee 

agency:  Advisory  Council  on  Historic 

Preservation. 

action:  Notice. 


summary:  The  Advisory  Council  on 
Historic  Preservation  proposes  to 
execute  a  Programmatic  Memorandum 
of  Agreement  pursuant  to  S  800.8  of  the 
Councirs  regulations,  "Protection  of 
Historic  and  Cultural  Properties"  (36 
CFR  Part  800),  with  the  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
and  the  Tennessee  State  Historic 
Preservation  Officer.  The  Office  of 
Surface  Mining  proposes  to  regulate  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  in  the  State  of 
Tennessee,  following  withdrawal  of 
Federal  approval  for  the  State's 
regulatory  program.  The  Programmatic 
Memorandum  of  Agreement  will 
establish  mechanism  by  which  the 
potential  effects  of  permits  will  be 
assessed  and  historic  and  cultural 
properties  identified,  evaluated,  and 
taken  into  account  in  the  planning  and 
implementation  of  mining  activities  in 
order  to  meet  the  requirements  of 
section  106  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470f). 

Comments  Due:  October  15, 1984. 
ADDRESS:  Executive  Director,  Advisory 
Council  on  Historic  Preservation,  Old 
Post  Office  Building.  1100  Pennsylvania 
Avenue  NW.,  Suite  809,  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  D.  Anzalone,  Eastern  Division  of 
Project  Review.  Advisory  Council  on 
Historic  F*reservation,  202-786-0505,  or 
Kristi  Heisel,  Office  of  Surface  Mining. 


Department  of  the  Interior.  202-343- 
4140. 

Dated:  September  10. 1334. 
Robert  R.  Corvey,  Jr., 

Executive  Director. 

fFR  Doc  •4^t43«3  PiM  A-IS-M:  kM  m) 
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DEPARTMENT  OF  AGRIcdtTURE 

Commodity  Credit  Cotporatlon 

1985  Wheat  Prograpn;  Determinations 
Regarding  the  Proeiamatton  of  IMS- 
Crop  Program  Prt>visiona  for  Wheat 

AGENCY:  Conunodity  Credit  Corporation. 
USDA. 

ACTION:  Notig^  of  Determinations  of  the 
1985-crop  wheat  loan  and  purchase  rate, 
established  [target)  price,  combined 
acreage  reduction  and  land  diversion 
program.  pa>Tnent-in-kind  diversion 
program,  grazing  and  haying  provisions, 
and  other  program  provisions. 

SUMMARY:  TTie  purpose  of  this  notice  is 
to  affirm  the  following  determinations 
which  were  announced  by  the  Secretary 
of  Agriculture  on  June  14, 1984  with 
respect  to  the  1985  crop  of  wheat:  (1) 
The  loan  and  purchase  rate  will  be  $3.30 
per  bushel;  (2)  the  established  (target) 
price  will  be  $4.38  per  bushel;  (3)  an 
acreage  reduction  program  for  wheat 
will  be  in  effect  with  a  uniform 
reduction  of  20  percent  combined  with  a 
land  diversion  program  of  10  percent;  (4) 
the  1985  acreage  base  will  be  the 
average  acreage  planted  and  considered 
planted  to  wheat  for  the  1983  and  1984 
crops;  (5)  the  land  diversion  payment 
rate  will  be  $2.70  per  bushel;  (6)  there 
will  be  no  optional  land  diversion 
program  with  payment-in-kind 
compensation;  (7)  there  will  be  no 
haying  and  only  limited  grazing  of 
acreage  devoted  to  acreage 
conservation  reserve;  (8)  the  decision  on 
whether  entry  will  be  permitted  into  the 
farmer-owned  reserve  will  be  made  at  a 
later  date;  (9)  offsetting  comphance  will 
not  apply;  and  (10)  summer  fallow  land 
will  be  eligible  for  designation  as 
acreage  conservation  reserve,  and  (11) 
binding  contracts  must  be  executed  by 
producers  in  order  to  participate  in  the 
1985  Wheat  Program.  These 
determinations  are  made  in  accordance 
with  sections  107B,  107C,  109  and  110 
Act  of  1949,  as  amended  (hereinafter 
referred  to  as  the  "1949  Act"). 


Federal 
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EFFECTIVE  DATE  June  14.  1984. 

ADONCSS:  Dr.  Howard  C  Willianu. 
Director,  Conunodity  Analysis  Division. 
USDA-ASCS,  Room  3741,  South 
Building.  P.O.  Box  2415.  Washington, 
DC.  20013. 

FOR  FUKTHCM  tNTOIWUTION  CONTACT 

Bruce  R.  Weber.  Agricultural  Mariceting 
Specialist,  Commodity  Analysis 
Division.  USDA-ASCS,  P.O.  Box  2415. 
Washington,  D.C.  20013  or  call  (202) 
447-4146.  The  Final  Regulatory  Inqiact 
Analysis  describing  the  options 
considered  in  developing  this  Notice  of 
Determinations  is  available  on  request 
from  the  above-named  individual.    ' 
SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  designated  as  "major".  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  number  of  the  federal 
assistance  program  to  which  this  notice 
applies  to  are:  TITLE— Wheat 
Production  Stabilization:  Number  10.058 
and  TITLE — Commodity  Loans  and 
Purchases:  Number  10.051,  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  pubUslva  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

This  notice  sets  forth  determinations 
with  respect  to  the  following  issues 
which  are  briefly  described. 

1.  The  Loan  and  Purchase  Level 

Section  107B(8)  of  the  1949  Act 
provides  that  the  Secretary  shall  make 
available  to  producers  loans  and 
purchases  for  the  1985  crop  of  wheat  at 
such  level,  not  less  than  $3.55  per 
bushel,  as  the  Secretary  determines  will 
maintain  the  competitive  relationship  of 
wheat  to  other  grains  in  domestic  and 
export  maricets  after  taking  into 
consideration  the  cost  of  producing 
wheat  supply  and  demand  conditions, 
and  w(Hid  prices  for  wheat  If  the 
Secretary  determines  that  the  average 
price  of  wheat  received  by  producers  in 
any  marketing  year  is  not  more  that  105 


percent  of  the  level  of  loans  and 
purchases  for  wheat  for  such  marketing 
year,  the  Secretary  may  reduce  the  level 
of  loans  and  purchases  for  the  next 
marketing  year  by  the  amount  the 
Secretary  determines  necessary  to 
maintain  domestic  and  export  markets 
for  grain,  except  that  the  level  of  loans 
and  purchases  shall  not  be  reduced  by 
more  than  10  percent  in  any  year  nor 
below  $3.00  per  bushel. 

2.  The  Established  (Target)  Price  Level 

Section  107B(b)(l)(C)  of  the  1949  Act 
provides  that  the  established  (target) 
price  for  wheat  shall  not  be  less  than 
$4.38  per  bushel  for  the  1985  crop.  Any 
such  established  price  may  be  adjusted 
by  the  Secretary  as  the  Secretary 
determines  to  be  appropriate  to  reflect 
any  change  in  (i)  the  average  adjusted 
cost  of  production  per  acre  for  the  two 
crop  years  immediately  preceding  the 
year  fo»  which  the  determination  is 
made  from  (li)  the  average  adjusted  cost 
of  production  per  acre  for  the  two  crop 
years  immediately  preceding  the  year 
previous  to  the  one  for  which  the 
determination  is  made. 

3.  Acreage  Reduction  Program  and  Cash 
Land  Diversion  Program 

Sections  107B(e)(l)P)  and  (2)  of  the 
1949  Act  require  that  the  Secretary 
provide  for  a  combination  of  an  acreage 
reduction  program  (ARP)  and  a  cash 
land  diversion  (CLD)  program  for  the 
1985  crop  of  wheat  under  which  the 
acreage  planted  to  wheat  for  harvest  on 
the  farm  would  be  limited  to  the  acreage 
base  for  the  farm  reduced  by  not  more 
than  30  percent,  consisting  of  an  acreage 
reduction  program  of  not  more  than  20 
percent  and  a  reduction  of  10  percent 
under  the  cash  land  diversion  program. 
As  a  condition  of  eligiblity  for  loans, 
purchases,  and  payments  on  the  1985 
crop  of  wheat,  the  producers  on  a  farm 
must  comply  with  the  terms  and 
conditions  of  the  combined  ARP  and 
CLD  program.  The  Secretary  shall 
announce  any  such  wheat  acreage 
reduction  program  not  later  than  July  1 
prior  to  the  calendar  year  in  which  the 
crop  is  harvested.  Such  limitation  shall 
be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  acreage 
base  for  each  wheat-producing  farm. 
Producers  who  knowingly  produce 
wheat  in  excess  of  the  permitted  wheat 
acreage  for  the  farm  shall  be  ineligible 
for  wheat  loans,  purchases,  and 
payments  with  respect  to  that  farm.  In 
addition,  a  number  of  acres  on  the  farm 
determined  by  dividing  (1)  the  product 
obtained  by  multiplying  the  nimiber  of 
acres  required  to  be  withdrawn  from  the 
production  of  wheat  times  the  number  of 
acres  actually  planted  to  wheat  by  (2) 


the  number  of  acres  authorized  to  be 
planted  to  wheat  under  a  limitation 
established  by  the  Secretary  shall  be 
devoted  to  conservation  uses  in 
accordance  with  regulations  issued  by 
the  Secretary. 

4.  Establishment  of  Acreage  Bases 

Section  107B(e)(2)  of  the  1949  Act 
provides  that  the  acreage  base  for  any 
farm  for  the  purpose  of  determining  any 
reduction  required  to  be  made  for  any 
year  as  the  result  of  a  limitation  shall  be 
the  acreage  planted  on  the  farm  to 
wheat  for  harvest  in  the  crop  year 
immediately  preceding  the  year  for 
which  the  determination  is  made  or,  at 
the  discretion  of  the  Secretary,  the 
average  acreage  planted  to  wheat  for 
harvest  in  the  two  crop  years 
immediately  preceding  the  year  for 
which  the  determination  is  made.  The 
Secretary  may  make  adjus'mpnts  to 
retlect  established  crop-rotation 
practices  and  to  reflect  such  other 
factors  as  the  Secretary  determines 
should  be  considered  in  determining  a 
fair  and  equitable  base. 

5.  Cash  Land  Dimension  Payments 

Section  107B(eK5)  of  the  1949  Act 
provides  that  the  Secretary  shall 
implement  a  CLD  program  for  the  1985 
crop  of  wheat  under  v/hich  the  Secretary 
shall  make  crop  retirement  and 
conser\'at!on  payments  to  any  producer 
whose  acreage  planted  to  wheat  for 
harvest  on  the  farm  for  such  crop  is 
reduced  so  that  it  does  not  exceed  the 
wheat  acreage  base  for  the  farm,  less  an 
amount  equivalent  to  10  percent  of  the 
wheat  acreage  base,  in  addition  to  the 
ARP  reduction,  and  who  devotes  this 
acreage  to  approved  conservation  uses. 
Such  payments  shall  be  made  in  an 
amount  computed  by  multiplying  (1)  the 
diversion  payment  rate  by  (2)  the  farm 
program  payment  yield  for  the  crop  by 
(3)  the  additional  acreage  diverted  under 
the  cash  land  diversion  program.  The 
CLD  payment  rate  for  the  1985  crop  of 
wheat  shall  be  established  by  the 
Secretary  at  not  less  than  $2.70  per 
bushel.  The  Secretary  shall  make  not 
less  than  50  percent  of  the  CLD  program 
payments  to  producers  of  the  1985  crop 
of  wheat  as  soon  as  practicable  after  a 
producer  enters  into  a  cash  land 
diversion  contract  and  in  advance  of 
any  determination  of  performance. 

6.  Optional  Land  Diversion  Program 
With  Payment-In-Kind  (PIK) 
Compensation 

An  additional  land  diversion  program 
with  compensation  being  made 
available  in  the  form  of  commodities 
(i.e..  Payment-In-Kind)  to  participating 


producers  is  authorized  by  the  1949  Act 
and  the  CCC  Charter  Act. 

The  1949  Act  authorizes  the  Secretary 
to  make  diversion  payments  to 
producers  of  wheat  if  the  Secretary 
determines  that  such  payments  are 
necessary  to  assist  in  adjusting  the  total 
national  acreage  of  wheat  to  desirable 
goals.  The  CCC  Charter  Act  (15  U.S.C. 
714  et  seq.]  also  gives  the  Commodity 
Credit  Corporation  (CCC)  broad 
authority  to  support  the  price  of 
agricultural  commodities,  stabilize 
agricultural  commodity  markets  and 
remove  and  dispose  of  agricultural 
surpluses. 

7.  Haying  and  Grazing  of  Acreage 
Conservation  Reserve  Land 

Section  107B(e)(4)  of  the  1949  Act 
provides  that  the  regulations  issued  by 
the  Secretary  with  respect  to  acreage 
required  to  be  devoted  to  conservation 
uses  shall  assure  protection  of  such 
acreage  from  weeds  and  wind  and 
water  erosion.  The  Secretary  may 
authorize  haying  and  grazing  of  acreage 
devoted  to  the  acreage  conservation 
reserve  (ACR). 

8.  Provisions  of  the  Farmer-Owned 
Reserve  (FOR) 

Section  110  of  the  1949  Act  provides 
that  the  Secretary  shall  formulate  and 
administer  a  program  under  which 
producers  of  wheat  will  be  able  to  store 
wheat  when  it  is  in  abundant  supply  and 
extend  the  time  for  its  orderly 
marketing.  The  Secretary  shall  provide 
for  original  or  extended  price  support 
loans  at  such  level  of  support  as  the 
Secretary  determines  appropriate, 
except  that  the  loan  rate  shall  not  be 
less  than  the  current  level  of  price 
support  provided  for  under  the  wheat 
program  established  in  accordance  with 
section  107B  of  the  1949  Act.  The 
program  may  provide  for:  (1)  repayment 
of  such  loans  in  not  less  than  three  years 
nor  more  than  five  years;  (2)  payments 
to  producers  for  storage  in  such  amounts 
and  under  such  conditions  as  are 
determined  to  be  appropriate  to 
encourage  producers  to  participate  in 
the  program;  (3)  a  rate  of  interest  not 
less  than  the  rate  of  interest  charged 
CCC  by  the  United  States  Treasury, 
except  that  the  Secretary  may  waive  or 
adjust  such  interest  as  the  Secretary 
deems  appropriate;  (4)  recovery  of 
amounts  paid  for  storage,  and  for  the 
payment  of  additional  interest  or  other 
charges  if  such  loans  are  repaid  by 
producers  before  the  market  price  for 
wheat  has  reached  the  trigger  release 
level;  and  (5)  conditions  designed  to 
induce  producers  to  redeem  and  market 
the  wheat  securing  such  loans  without 
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regard  to  thejnaturity  dates  thereof 
whenever  the  Secretary  determines  that 
the  market  price  for  the  commodity  has 
attained  a  specified  level  (i.e.,  the 
"trigger  release  level"),  as  determined 
by  the  Secretary.  The  Secretary  shall 
announce  the  terms  and  conditions  of 
the  producer  storage  program  as  far  in 
advance  of  making  loans  as  practicable. 
In  such  announcements,  the  Secretary 
shall  specify  the  quantity  of  wheat  to  be 
stored  under  the  program  which  the 
Secretary  determines  appropriate  to 
promote  the  orderly  marketing  of  wheat. 
The  Secretary  may  place  an  upper  limit 
on  the  amount  of  wheat  placed  in  the 
reserve  but  such  upper  limit  shall  not  be 
less  than  seven  hundred  million  bushels 
of  wheat. 

9.  Other  Provisions 

a.  Offsetting  Compliance 

Section  107B(g)  of  the  1949  Act 
provides  that  the  Secretary  may  issue 
such  regulations  as  the  Secretary 
determines  to  be  necessary  to  carry  out 
the  wheat  program.  The  Secretary  may 
promulgate  regulations  providing  for 
offsetting  compliance  requirements.  If 
such  regulations  are  implemented, 
operators  and  ovmers  of  farms  would 
have  to  ensure  that  all  of  the  farms  in 
which  they  had  an  interest  were  either 
in  compliance  with  the  program 
requirements  or  the  acreages  of  wheat 
planted  for  harvest  on  each  of  such 
farms  did  not  exceed  the  wheat  acreage 
bases  which  were  established  for  such 
farms. 

b.  Summer  Fallow  Rules 

The  Secretary  may  authorize  the 
designation  of  summer  fallow  land  as 
ACR  acreage. 

c.  Binding  Program  Contracts 

The  Secretary  may  require  that 
program  contracts  between  producers 
and  CCC  be  binding.  These  contracts 
may  also  provide  for  liquidated  damages 
in  the  event  producers  do  not  fulfill  the 
terms  and  conditions  of  the  contracts. 

Summary  of  Public  Comments 

A  proposed  notice  of  determination 
with  respect  to  the  1985  crop  of  wheat 
was  published  in  the  Federal  Register  on 
May  11, 1984,  (49  PR  20037)  and 
provided  for  a  30-day  comment  period. 
The  comment  period  was  limited  to  30 
days  to  allow  the  Secretary  sufficient 
time  to  properiy  consider  the  comments 
received  before  the  final  program 
determinations  were  made.  A  total  of  87 
comments  were  received.  Comments 
were  received  on  all  issues  discussed 
above.  Following  is  a  summary  of  the 
comments  received: 


1.  Loan  and  Purchase  Level 

With  respect  to  the  loan  and  purchase 
level,  a  total  of  40  comments  were 
received  with  16  favoring  a  higher  loan 
and  purchase  level  than  in  1984,  7 
favoring  the  same  level  and  17  favoring 
a  lower  loan  and  purchase  level.  Most 
farmers  (52  percent)  favored  increasing 
the  loan  and  purchase  level  for  the  1985 
crop  while  neariy  three-quarters  of  the 
farm  organizations  submitting  comments 
favored  a  lower  level. 

2.  Established  "Target" Price 

With  respect  to  the  established 
(target)  price,  a  total  of  27  comments 
were  received  with  12  favoring  a  higher 
target  price  than  in  1984,  and  15 
supporting  the  same  target  price. 
Comments  favored  a  target  price  in  the 
$4.38  to  $7.00  range. 

3.  Acreage  Reduction/Cash  Land 
Diversion  Program 

A  total  of  27  comments  were  received 
with  21  favoring  a  20-percent  ARP/lO- 
percent  CUD  program.  Other  comments 
supported  either  a  15-percent  ARP/lO- 
percent  CLD  or  a  10-percent  ARP/lO,- 
percent  CLD. 

4.  Cash  Land  Diversion  Payment 

A  total  of  15  comments  were  received 
with  6  favoring  a  $2.70  per  bushel 
payment  rate.  The  others  favored  a 
higher  rate  ranging  from  $2.74  to  $4.00 
per  bushel. 

5.  Optional  Land  Diversion  Program 
With  Payment-In-Kind  (PIK)  Payments 

A  total  of  29  comments  were  received 
with  21  favoring  an  optional  10-20 
percent  land  diversion  program  with  PIK 
payments  ranging  from  80  to  90  percent 
of  farm  program  payment  yield.  Two 
comments  opposed  an  optional 
diversion  program  while  six 
recommended  other  types  of  optional 
programs. 

6.  Haying  and  Grazing  of  Acreage 
Conservation  Reserve  (ACR)  Land 

Over  80  percent  of  the  52  comments 
received  favored  the  haying  and  grazing 
of  ACR  acreage.  The  majority  also 
favored  the  option  of  allowing  State 
ASC  committees  to  determine  whether 
or  not  haying  or  graziflfe  should  be 
authorized.  The  National  Hay 
Association  and  several  State  Hay 
organizations  opposed  the  haying  of 
ACR  land. 

7.  Provisions  of  the  Farmer-Owned 
Reserve  (FOR) 

A  total  of  18  comments  were  received. 
The  majority  favored  (1)  having  the 
same  loan  level  for  reserve  loans  as  the 
loan  level  for  regular  price  support 


loans;  (2)  a  storage  payment  rate  at  26^ 
cents  per  bushel;  and  (3)  entry  into  the 
reserve  at  maturity  of  the  regular  &- 
month  price  support  loan. 

8.  Offsetting  Compliance 

A  total  of  31  comments  were  received 
with  26  oppwsed  to  implementation  of 
offsetting  compliance  requirements. 

9.  Summer  Fallow  Rules 

A  total  of  37  comments  were  received 
with  32  favoring  designation  of  summer 
fallow  acreage  as  ACR. 

10.  Binding  Program  Contracts 

A  total  of  31  comments  were  received 
with  26  favoring  binding  contracts  for 
the  1985  Wheat  Program.  A  large 
majority  favored  the  binding  contract  at 
conclusion  of  the  signup  period  while 
others  felt  the  contract  should  be 
binding  at  a  later  date. 

Determinations 

A  number  of  the  determinations  with 
respect  to  the  wheat  program  are 
required  to  be  made  not  later  than  July  1 
prior  to  the  calendar  year  In  which  the 
crop  is  harvested.  On  June  14, 1984,  the 
Secretary  announced  by  press  release 
the  program  provisions  for  the  1985  crop 
of  wheat.  The  purpose  of  its  notice  is  to 
affirm  the  program  determinations 
previously  announced.  Thus,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required  with  respect  to 
the  following  determinations: 

1.  Loan  and  Purchase  Level 

In  accordance  with  section  107B(a)  of 
the  1949  Act  it  has  been  determined 
that  the  loan  and  purchase  rate  for  the 
1985  crop  of  wheat  is  $3.30  per  bushel. 
This  level  will  best  maintain  the 
competitive  relationship  of  wheat  to 
other  grains  in  domestic  and  foreign 
markets  after  taking  into  consideration 
the  cost  of  producing  wheat,  supply  and 
demand  conditions,  and  the  world  prices 
for  whept.  It  has  been  determined  ^t 
the  average  price  of  wheat  received  by 
producers  for  the  1984/85  marketing 
year  will  be  not  more  than  105  percent 
of  the  1984  crop  loan  level  of  $3.30  per 
bushel. 

2.  Established  'Target  Price" 

In  accordance  with  section 
107B(b)(l)(C)  of  the  1949  Act  it  has  been 
determined  that  the  established  (target) 
price  for  wheat  is  $4.36  per  bushel 
which  is  the  minimum  statutory  level  It 
has  also  been  determined  that  the 
provisions  of  section  107B(b)(l)(D)  are 
applicable  with  respect  to  the  1985  crop 
of  wheat  since  the  average  price  of 
wheat  received  by  producers  in  the 
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1984/85  marketing  year  is  not  expected 
to  be  more  than  105  percent  of  the  level 
of  loans  and  purchases  for  the  1984/85 
marketing  year.  Accordingly,  to  provide 

producers  with  the  same  total  returns  as 
if  the  loan  and  purchase  rate  had  not 
been  reduced,  it  has  been  determined 
that  any  estabUshed  price  "deficiency" 
payment  above  83  cents  per  bushel  (die 
difference  between  the  target  price  of 
$4.38  per  bushel  and  the  statutory 
minimum  loan  price  of  $3.55  per  bushel) 
will  not  be  included  in  the  determination 
of  payments  which  are  subject  to  the 
$50,000  maximum  payment  limitation 
imposed  by  Section  1101  of  the  Food  and 
A^culture  Act  of  1981. 

J.  Acreage  Reduction/Cash  Land 
Diversion  Program 

In  accordance  with  section 
107B(e)(2)(D)  of  the  1949  Act,  it  has  been 
determined  that  a  30  percent  reduction 
shall  be  implemented  consisting  of  a  20 
percent  ARP  combined  with  a  10  percent 
CLD.  Producers  wll  be  required  to 
reduce  their  1985  acreage  of  wheat  for 
harvest  from  the  established  acreage 
base  by  at  least  30  percent  to  be  eligible 
for  loans,  purchases,  and  payments.  It 
has  been  determined  that  the  total 
supply  of  wheat,  in  the  absence  of  such 
limitations,  will  be  excessive. 

■*.  Establishment  of  19aS-Crop  Acreage 
Bases 

In  accordance  with  section  107B(e)(2) 
of  the  1948  Act,  it  has  been  determined 
that  the  1985  wheat  acreage  bases  shall 
be  established  using  the  average  of  the 
acreage  planted  and  considered  planted 
to  wheat  for  the  1983  and  1984  crops.  For 
farms  where  crop  rotation  practices  are 
utilized,  the  acreage  base  shall  be  the 
acreage  planted  and  considered  planted 
to  wheat  in  the  immediately  prior  years 
that  correspond  to  the  farm's  rotation 
practice.  This  method  was  selected  to 
moderate  the  impacts  of  overplantings 
on  farms  not  participating  in  the 
commodity  production  adjustment 
programs  in  prior  years. 

5.  Cash  Land  Diversion  Payment 

In  accordance  with  section  107B(e)(5) 
of  the  1949  Act  it  has  been  determined 
that  the  CLD  payment  rate  shall  be  $2.70 
per  bushel,  which  is  the  minimum 
statutory  level.  Producers  entering  into  a 
land  diversion  contract  may  receive 
one-half  of  the  diversion  payment  in 
advance  of  any  determination  of 
performance  of  the  contract. 

ft  Optional  Land  Diversion  Program 
With  Payment-In-KJnd  (PIK) 
Compensation 

It  haa  been  determined  that  no 
optional  land  diversion  program  with 


PIK  compensation  will  be  offered  to 
producers  for  the  1985  crop  of  wheat. 
When  the  PIK  program  was 
implemented  for  the  1983  crops  it  was 
announced  as  a  short-term  measure  for 
the  1983  crops  and,  perhaps,  the  1984 
crops.  To  extend  this  program  into  the 
1985  crop  would  run  counter  to  the 
efforts  to  regain  our  competitiveness  in 
the  world  markets.  A  more  aggressive 
acreage  reduction  program  would  signal 
to  the  rest  of  the  world  that  the  U.S.  was 
willing  to  continue  to  assume  the  world 
supply  adjustment  burden  while 
allowing  oar  competitors  in  world 
markets  to  expand  their  production  and 
reap  the  benefits  of  any  resultant  price 
strength. 

7.  Haying  and  Grazing  of  Acreage 
Conservation  Reserve  (ACR)  Acreage 

In  accordance  with  section  107B(e)(4) 
of  the  1949  Act.  it  has  been  determined 
tht  haying  of  cover  crops  on  ACR 
acreage  will  not  be  permitted.  However, 
ACR  acreage  may  be  grazed  except 
during  the  six  principal  growing  months 
as  designated  by  county  Agricultural 
Stabilization  and  Conservation  (ASC) 
committees.  In  the  event  of  a  natural 
disaster,  emergency  haying  and  grazing 
may  be  approved  as  needed  on  a 
county-by-co^nty  basis. 

The  unrestricted  haying  and  grazing  of 
ACR  acreage,  which  was  permitted  for 
the  1984  crop,  was  not  extended  for  the 
following  reasons:  (1)  Haying  of  ACR 
creates  a  new  supply  of  hay  and  can 
adversely  impact  the  established  hay 
industry;  (2)  the  1985  program  was 
announced  well  in  advance  of  the  fall 
seedings  of  winter  wheat  thereby 
allowing  farmers  sufficient  time  to  plan 
their  fall  seedings  based  on  full 
knowledge  of  the  applicable  program 
provisions:  and  (3)  the  announced 
grazing  provisions  will  allow  county, 
ASC  committees  to  permit  grazing  of 
ACR  acreage  through  the  end  of  April,  a 
time  period  which  is  considered  to  be 
adequate  to  provide  maximum  grazing 
benefits  from  the  ACR  cover  and  still 
properly  protect  the  land  from  wind  and 
water  erosion. 

It  is  further  determined  that  the 
planting  of  alternative  crops  for  harvest 
on  ACR  acreage  will  not  be  permitted. 

8.  Provisions  of  the  Farmer-Owned 
Reserve  (FOR) 

In  accordance  with  section  110  of  the 
1949  Act,  the  Secretary  has  determined 
that  there  will  be  no  immediate  entry 
into  the  farmer  owned  reserve  program 
for  the  1985  crop  of  wheat.  FurOier,  the 
Secretary  intends  to  review  the  size  of 
the  reserve  before  regular  price  support 
loans  for  the  1985  crop  reach  maturity.  A 
determination  whether  to  impose  a 


limitation  on  the  size  of  the  reserve  will 
be  made  accordingly. 

9.  Offsetting  Compliance 

In  accordance  with  section  107B(g)  of 
the  1949  Act,  it  has  been  determined 
that  offsetting  compliance  will  not  be 
required  as  a  condition  of  eligibility  for 
program  benefits  on  a  farm  where  a 
producer  has  an  interest  in  more  than 
one  farm. 

10.  Summer  Fallow  Rules 

With  respect  to  farms  with  a  summer 
fallow  rotation,  acreage  designated  as 
ACR  must  be  cropland  that  was  devoted 
to  row  crops  or  small  grains  in  one  of 
the  last  two  crop  years.  It  has  been 
determined  that  this  action  was 
necessary  to  achieve  a  high  level  of 
participation  in  the  1985  Wheat  Program 
in  the  summer  fallow  regions. 

11.  Binding  Program  Contracts 

Contracts  signed  by  program 
participants  for  the  ARP  and  CLD 
program  will  be  considered  binding  at 
the  end  of  the  signup  period  and  will 
provide  for  liquidated  damages  if 
producers  do  not  comply  with 
contractual  arrangements.  It  has  been 
determined  that  binding  contracts  will 
ensure  a  high  level  of  compliance  by 
those  producers  enrolling  into  the 
program  and  will  also  result  in  a  more 
effective  program. 

Authority.  Sees.  107a  107C,  109.  lia  95 
Stat  1221.  as  amended.  96  Stat  766, 91  Stat 
950,  as  amended,  951,  as  amended  [7  U.S.C 
1445b-l,  1445b-2, 1445d  and  ]445e);  sec.  1001, 
91  Stat.  950,  as  amended  (7  U.S.C.  1309);  sec. 
1101.  95  Stat.  1263  (7  U.S.C.  1306). 

Signed  at  Washington,  O.C.  on  September 
11,  1964, 

Everett  Rank. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[n»  Ooc  84^24424  F'.W^  9-l*-«*.  8  4S  am) 
BIU.IMQ  COOE  S41»-05-M 


Forest  Service 

Joint  Interchange  Order  Between 
Department  of  the  Army  and 
Department  of  Agriculture; 
Interchange  of  Administrative 
Jurisdiction  of  Department  of  the 
Army  Lands  and  National  Forest  Lands 

This  is  a  a  notice  of  an  interchange 
order  which  describes  the  interchange  of 
administrative  jurisdiction  of  17.27  acres 
of  land  within  the  boundaries  of  the 
Daniel  Boone  National  Forest  Kentucky. 
from  the  Department  of  Agriculture  to 
the  Department  of  the  Army  and  the 
interchange  of  administrative 
jurisdiction  of  5,768.07  acres  of  land 
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within  the  Daniel  Boone  National  Forest, 
Kentucky,  from  the  Department  of  the 
Army  to  the  Department  of  Agriculture. 

The  interchange  order  describes  the 
tracts  briefly.  Legal  descriptions  are  on 
file  in  the  Office  of  the  District  Engineer, 
Louisville  District,  Corps  of  Engineers, 
Louisville,  Kentucky,  and  the  Office  of 
the  Forest  Supervisor,  Daniel  Boone 
National  Forest.  Winchester.  Kentucky. 
Therefore,  the  order  is  published  as 
follows: 

Dated:  September  5. 1984. 
R.  Max  Peterson, 

Chief. 

DEPARTMENT  OF  AGRICULTURE 
DEPARTMENT  OF  THEJVRMY 

Cave  Run  Lake.  KY.  Joint  Order 
Interchanging  Administrative 
lurisdiction  of  the  Department  of  the 
Army  Lands  and  National  Forest  Lands 

Interchange  Order  No.  3 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  Agriculture  and  the 
Secretary  of  the  Army  by  the  Act  of  July 
26.  1956  (70  Stat.  656;  16  U.S.C.  505a. 
505b),  it  is  ordered  as  follows: 

(1)  The  lands  under  the  jurisdiction  of 
the  Department  of  the  Army  described 
in  Exhibit  A,  attached  hereto  and  made 
a  part  hereof,  which  lands  are  within  the 
exterior  boundaries  of  the  Daniel  Boone 
National  Forest,  Kentucky,  are  hereby 
transferred  from  the  jurisdiction  of  the 
Seccretary  of  the  Army  to  the 
jurisdiction  of  the  Secretary  of 
Agriculture,  subject  to  outstanding  rights 
or  interests  of  record  and  to  such 
continued  use  by  the  Corps  of  Engineers 
as  is  necessary  for  the  construction, 
protection,  and  unrestricted  operation, 
maintenance,  and  administration  of  the 
water  storage  and  flood-control  facilities 
and  functions  of  the  Cave  Run  Lake. 

(2)  The  National  Forest  lands 
described  in  Exhibit  B,  attached  hereto 
and  made  a  part  hereof,  which  are  a  part 
of  the  Daniel  Boone  National  Forest. 
Kentucky,  are  hereby  transferred  from 
the  jurisdiction  of  the  Secretary  of 
Agriculture  to  the  jurisdiction  of  the 
Secretary  of  the  Army. 

(3)  Pursuant  to  section  2  of  the 
aforesaid  Act  of  July  26. 1956,  the 
National  Forest  lands  transferred  to  the 
Secretary  of  the  Army  by  this  order  are 
hereafter  subject  only  to  laws  applicable 
to  Department  of  the  Army  lands 
comprising  the  Cave  Run  Lake  project. 
The  Department  of  the  Army  lands 
transferred  to  the  Secretary  of 
Agriculture  by  this  order  are  hereafter 
subject  to  the  laws  applicable  to  lands 
acquired  under  the  Act  of  March  1, 1911 
(36Stat.  961).  as  amended. 


This  order  will  be  effective  as  of  the 
date  of  publication  in  the  Federal 
Register. 

Dated:  July  2, 1984. 
John  O.  Marsh.  Jr. 
Secretary  of  the  Army. 

Dated:  April  17,  1984. 
John  R.  Block. 
Secretary  of  Agriculture. 
Exhibit  A. — Lands  Transferred  From  the 
Secretary  of  the  Army  to  the  Secretary 
of  Agriculture 

The  following  hsted  tracts  acquired  by 
the  Department  of  the  Army  for  or  in 
connection  with  the  Cave  Run  Lake 
project,  in  Bath,  Rowan,  Menifee,  and 
Morgan  Counties,  Kentucky. 

Segment  1: 115c,  part  of  119 

Segment  3:  301,  303,  303-2.  303-3,  303- 
4,  305-C.  306-C,  307,  308,  30&-2,  310,  311, 
312-1,  312-2,  313,  314. 

Segment  4:  406C,  410-1,  410-2,  411. 
part  of  A  (formerly  a  part  of  Forest 
Service  Tract  861). 

Segment  6:  809C. 

Segment  7:  700C.  702C,  703,  704,  705, 
705C.  706,  707.  709.  710.  712.  713-1,  713-2. 
714,  715.  716. 

Segment  8:  800C. 

Segment  9;  91 5C,  923C-1,  923C-2.  924. 
929C. 

Segment  10:  lOOOC,  1004C.  1005C. 

Segment  11:  llOOC,  1102C.  1107C. 

Segment  12: 1210C. 

Segment  13: 1300. 1302C 

Segment  15: 1507C,  1509C-1. 1509C-2 

Segment  16: 1606C. 

Segment  17:  1700C,  1705C-1,  1705C-2, 
1711C. 

Segment  18: 1801C. 

Segment  19:  1903C. 

Segment  20:  2000C,  2003C,  2004C. 

Segment  21:  2103-lC,  2104C,  2105-lC, 
2106.  2108C.  C  (formerly  a  part  of  Forest 
Service  Tract  393II). 

Segment  22:  2204-2C.  2205-2C. 

Segment  23:  2309C.  2315. 

Segment  24:  2400C. 

Segment  25:  2502C.  2511C. 

Segment  26:  2601C-1,  2601 C-2  2608C. 
2609C. 

Segment  28:  2800C,  2801 C. 

Segment  29:  2902C.  2908C. 

Segment  30:  3000C,  3001 C-1,  3001  C-2. 

Segment  31:  3104. 

Segment  32:  3200C.  3204,  3207. 

Segment  33:  3300.  3301,  3302,  3303, 
3305,  3306.  3307.  3308.  3309.  3310.  3310C. 
3311,  3312,  3317,  3318,  3319.  3320C.  3343. 

Segment  34:  3400  3401.  3403.  3404, 
3404C1,  3404C2,  3404C3,  3404C4.  3404C5. 
3405,  3406. 

Segment  35:  3504C. 

Segment  36:  3604C.  3627. 

Segment  37:  3700,  3802.  3703.  3703C. 
3704,  3705,  3706,  3707.  3708.  3709.  3710. 
3711. 


Segment  38:  3813,  3814.  3814.  3815, 
3816.  3817. 

Segment  40:  4000C.  4014C,  4017C.  4022. 
4023. 

Segment  42:  4200.  4201,  4202.  4204. 
4205. 

Segment  43:  4300C1,  4300C2.  4302. 
Segment  45:  4500.  4502,  4503.  4504-1. 
4504-2,  4505.  4506. 

Segment  46:  4602.  4803:  4604.  4805. 
4606.  4607. 

Segment  48:  4800  4801:  4802  4803,  4804. 
4805  4806,  4807. 

Segment  49:  4900.  4901,  4904. 

Segment  51:  5100,  5101,  5102,  5103. 
5104,  5105,  5106. 

Segment  52:  5200.  5203. 

Segment  53:  5300,  5301,  5302,  5303. 
5304. 

Segment  54:  5401,  5409,  5411,  5414. 
Segment  56:  5600,  5601,  5602,  5603. 
5603C. 

All  lands  transferred  herein  consist  of     ^ 
5.768.07  acres,  more  or  less.  Legal  .  ^ 

descriptions  of  the  transferred  tracts 
and  real  estate  segment  maps  depicting 
their  locations  are  on  file  in  the  office  of 
the  District  Engineer,  U.S.  Army 
Engineer  District  Louisville  Kentucky, 
and  the  Office  of  the  Forest  Supervisor, 
Daniel  Boone  National  Forest. 
Winchester.  Kentucky.  In  two  previous 
partial  interchanges  at  the  Cave  Run 
Lake  project,  the  jurisdiction  of 
Department  of  the  Army  lands  was 
transferred  subject  to  outstanding 
mineral  interests.  Those  interests  have 
since  been  acquired  or  extinguished. 
This  final  interchange  of  lands  at  the 
Cave  Run  Lake  project  includes  (1)  all 
interests  acquired  or  obtained  for  the 
lands  proposed  in  this  report  and  (2)  all 
mineral  interests  acquired  or  obtained 
for  project  lands  previously 
interchanged  from  the  Department  of  the 
Army  to  the  Department  of  Agriculture. 

Exhibit  B. — Lands  Transferred  From  the 
Secretary  of  Agriculture  to  the  Secretary 
of  the  Army 

A  portion  of  U.S.  Forest  Service  Tract 
172  consisting  of  17.27  acres,  more  or 
less,  in  Rowan  County,  Kentucky, 
acquired  by  the  Department  of 
Agriculture  as  a  part  of  the  Daniel 
Boone  National  Forest 

A  complete  legal  description  and  plat 
are  on  file  in  the  office  of  the  Forest 
Supervisor,  Daniel  Boone  National 
Forest  Winchester,  Kentucky,  and  in  the 
office  of  the  District  Engineer,  U.S.  Army 
Engineer  District  Louisville.  Kentucky. 
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DEPARTMENT  OF  COMMERCE 
Intw  mlioiwl  Trads  AdniinMration 

(A-58a-0451 

StMi  Wk*  Rop*  From  Japan; 
Prwiininwy  RsmiRs  of  AdiTMnfsli  ■!!  w 
Review  of  AntlduinpinQ  FincNno 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACnON:  Notice  of  preliminary  results  of 
administrative  review  of  antidumping 
fmding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  steel  wire  rope 
from  Japan.  The  review  covers  102  of  the 
121  known  manufacturers  and/or 
exporters  and  two  of  the  four  known 
third-country  resellers  of  this 
merchandise  to  the  United  States  and 
generally  the  period  October  1. 1982, 
through  September  3a  1983.  The  review 
indicates  the  existence  of  dumping 
margins  for  certain  FuTns  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value  on  each  of  their  shipments 
during  the  period. 

When  company-supplied  information 
was  inadequate  or  no  information  was 
received  in  response  to  our 
questionnaire,  we  used  the  best 
information  available  for  assessment 
and  p.stimated  antidumping  duties  cash 
deposit  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  September  14. 1984. 
FOR  FUfrTMER  INFOIMMATKNI  CONTACT: 

Maureen  A.  Flannery  or  John  R. 
Kugelman,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230;  telephone:  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  29, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  PR 
12294)  the  Hnal  results  of  iU  last 
administrative  review  of  the 
antidumping  Tmding  on  steel  wire  rope 
from  Japan  (38  FR  28571,  October  15. 
1973)  and  announced  its  intent  to 
conduct  the  next  administrative  review. 
As  required  by  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"),  the 


Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  steel  wire  rope,  except 
brass  electroplated  steel  truck  tire  cord 
of  cable  construction  specially  packaged 
for  protection  against  moisture  and 
atmosphere.  Ssch  steel  wire  rope  is 
currently  classifiable  under  items 
642.120a  642.140a  642.1500,  642.1600, 
and  642.1700  of  the  Tariff  Schedules  of 
the  United  Sates  Aimotated. 

The  review  covers  102  of  the  121 
known  manufacturers  and/or  exporters 
and  two  of  the  four  known  third-country 
resellers  of  Japanese  steel  wire  rope  to 
the  United  States  and  generally  the 
period  October  1, 1982.  through 
September  30, 1983.  We  are  deferring 
our  review  of  the  remaining  21  firms 
until  a  subsequent  administrative 
review. 

Fifty-five  firms  did  not  ship  Japanese 
steel  wire  rope  to  the  United  States 
during  the  period.  The  estimated 
antidumping  duties  cash  deposit  rates 
for  those  firms  will  be  the  most  recent 
rate  for  each  firm.  Twenty-six  firms 
failed  to  respond  to  our  questionnaire  or 
provided  inadequate  responses  to  our 
questionnaire,  and  one  firm  did  not 
permit  the  Department  to  conduct  an  on- 
site  verification  of  its  response  to  our 
questionnaire.  For  those  27  firms  we 
used  the  best  information  available  to 
determine  the  assessment  and  estimated 
antidumping  duties  cash  deposit  rates. 
The  best  information  available  is  the 
most  recent  rate  for  each  firm  or  the 
highest  rate  among  responding  firms 
with  shipments  in  the  period,  whichever 
is  higher. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  either  on  the 
f.o.b.  or  c.i.f.,  packed  price  to  unrelated 
purchasers  in  the  United  States  or  to 
unrelated  trading  companies  for  export 
to  the  United  States.  Where  applicable, 
we  made  deductions  for  foreign  inland 
freight,  f.o.b.  charges,  ocean  height, 
insurance,  and  quantity  discounts.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculatiiig  foreign  market  value  the 
Department  used  home  market  price,  the 
price  to  a  third  country  (Australia),  or 
the  constructed  value,  all  as  defined  in 
section  773  of  the  Tariff  Act.  Home 
market  and  third-country  prices  were 
based  on  the  packed  delivered  price  to 
unrelated  purchasers.  We  made 


adjufltments,  where  applicable,  for 
inland  freight,  f.cb.  charges,  ocean 
freight,  and  differences  in  the  cost  of 
packing,  warranty,  and  credit. 
Constructed  value  was  calculated  as  the 
sum  of  materials,  fabrication  costs, 
general  expenses,  profit,  aitd  the  cost  of 
packing.  The  amount  added  for  general 
expenses  was  ten  percent  of  the  sum  of 
materials  and  fabrication  costs,  or 
actual  general  expenses,  whichever  was 
higher.  The  amount  added  for  profit  was 
eight  percent  of  the  sum  of  materials. 
fabrication  costs,  and  general  expenses. 
or  actual  profit,  whichever  was  higher. 

Due  to  an  allegation  by  the  petitioner, 
the  Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manufacturers,  of  sales  in  the  home 
market  below  the  cost  of  production,  we 
requested  those  firms  that  were  not 
show^  in  a  previous  review  to  be  selling 
substantially  all  of  their  wire  rope  in  the 
home  market  at  prices  above  their  costs 
of  production  to  provide  cost  of 
production  information.  We  did  not 
receive  adequate  cost  of  production  data 
from  any  such  firm. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  prehminarily  determine  that 
the  following  margins  exist  for  the 
period  October  1, 1982,  through 
September  30. 1983: 


Manutaciwar /ofiorMr 


LM 


Aoa  Indunrial  Ca.  LI 

Ako  Rope   K  K.. 

Asah(  Mmi  Rope  Co., 

Chfyianffiemum  Nippon  Wr»  Rope  Co.,  Ltd 

Cnrysanthemum    N^ipon    War*    Co.,    Ud/laM 

Tradmg  Co  .  Ltd _ 

C^rvs•rMl•mum    Nippon   Wira   Raps   Co.,    LKL/ 

Kant-Moora  Japan,  (nc 

Chuo  Saaakuiho  Lld./Ko»whm  Ca  LkJ 

Chuo  Sa«akuaho  LM./all  othar  axportart 

Oaido  Corp 

Oanan  Kogyo 

Oaiwa   Stmt   Co..    Ltd.    (alao 

KoflyoK.K.) 

Daiyu  Kogyo  Co..  LM 

Oia  En1afpn»es.  Ltd 

J  GertMT  ft  Co.  (Japan) 

Godo  Taaaan  Ca.  Ltd 

MaKko  Sangyo  Co.,  Ltd 


Hannan  Wira  Ropa  MIg.  Co..  Ltd. /Far  East  Mua- 

mat  Co  ,  Ltd  _ _ _ 

Hannan  Wira  Rope  Mfg.  Co.,  Ltd./HigaaNehlba  ft 

Co.,  Ltd    _ 

Iba  Steal  Rope  Mtg.  Ca.  LU./Haft  Tradbig  Ca, 

Igeta  Wira  Rope  Co..  Ltd./MRau  ft  Ca.  L«d 

igeta  Mrs  Pofm  Co..  Ud./Kin«n  SnoMn,  Ud. 

(formarty    known    a*    Oaaka    Ship    OuppBaa 

Canter^ „ 

Iwala  tMrs  Rope  Mtg.  Co.  Lld./Mlllu  ft  Co..  Lid .. 
Japan  Steel  MAre  Rope  Co..  Ltd./Koh8tan  Ca. 

Ltd _ 

Kaauga  Saiu  Co.,  Ltd./HigaMa»iitia  ft  Ca.  Ud 

Katuga  S«ko  Co..  Lld./Koha»w<  Co.,  Ltd. 

Kawga  Saiko  Co.,  Lid./Niaaho-tiKai - 

Kaauga   S«ko  Co.,   LId./Sumitonw  Corporatian 

(also  tmmn  m  SumiMnio  Sho|i  Kaiaha  Lid.)-... 

Kawaahima  Trading  Ca.  Ltd 

Kawatatau  Wtra  Products  Ltd./Mftaii  ft  Co..  Ltd 

Kiku  Slaal  S  tMra  Rcpa  Co.  LKl/WalaMba 

Trading  Co.,  Ltd 


'S-flt 

■8.68 

lit 


0 

10.26 
'1.30 
'7J8 

'5.68 

11.21 

11.21 

•0 

11.21 

'0 

11^1 

11.21 

'868 
•3.81 


llil 
•0 

'TiS 
11.21 
■7.20 
'7.28 

1121 
11.21 
•0 

nil 
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Mbm/uh  ItoWi.  Lld..._ 

tCokota  SiMl  Wn.  LM 

Kohotw  SiMl  WAr*.  Lkt/KawmMK^QoMn  LM 

Kokotai  S«M)  Wk«.  tU/KahMM  Co,  LM 

Kofcotai  SiMl  Wft«  LU./Kaiv>  CiKfi. 

Kokoku  StMl  m%  Ul/Koye  BcmM  Co,  LU  ...'.Z 

Hokdai  StaM  VMra^  UdyMtarf  «  0»,  LM 

Kokotw  SMt  M*a^  LM./NkMMn  Oo..  LM 

Kotoku  SlMl  Wk«.  LM-ZHwhoNi^ __ _.... 

Kokoku  StMl  Mra.  Lld./Si**yo  8ha#  KmIm 

LM.  (alK>  toKwn  at  SNmho  Corp.) 

Kokoku  SInl  Wfr«  LM/SuMtomo  Coiporalon 

(■too  kno«m  ■■  Sumitomo  Shof  rttltm  LM). 

Kokoku  SMal  Wir«.  LM./Yutoku  »  Co,  LM 
KondB  km  Worts  Co,  LM 


KoaMiM  koa  Worts  Co,  LM 

Kyo«l  kMMlry  Co.,  LM , _  _ 

KywKO  Wko  Rap*  Mfg.  Co„  Ut.fmml  4  Co, 

LM 

KyoM  Wk*  Ropo  MlB.  Co,  LM/S.kl  kMuMMiil 

lnc.~ „ „_ 

Kyem  «*•  Hop*  Mg.  Co,  LM/V«ilQki  «  ci' 

LM 

Uborty  ShokM.  LM 

M«uk«  MacMwfr  Co,  LM 

Mofww  Mn  Ropa  kUg.  Oo,  LkU&M.  kttm- 

tnm.  tnc .._ 

Mwjoon  Wko  Ropo  Mlg.  Co,  IMVYufchu  •  6i! 

LM 

M«ii  Safto  Ca.  LM  |«Mo  knoMi  m  Mi*  SM 

««™  Rap*  Oo,  lM.V*t»mm  4  Ca.  LM 

MM***  kiAnW**  Oo,  LM/K.  OnMa  4  Co..  Ud.... 
Misawa  Tradtag  Co,  LM  (alao  kno«n  a*  Mnaw 

Ko*«i  Kaaha.  LM.)/S.M  kMuakMa,  feic 

Naiga  Rap*  M«g  Ca.  LM/MMani  Kogyo  Ca  or 

MHani  ''niMtimHu  LM 

Naniwa  Wk*  Rop*  Mlg.  Ca.  LM/Higashishtia  i 

Ca.  LM 


Nartwa  Wka  Rop*  Mlg.  Co, 

LM 


LkUMIMul  4  Co, 


N«*«a  \Mra  Rop*  Mlg.  Ca.  LM/rt  •oaten 

ottm  ihan  Mkaui  of  tkgMtiaWha ._ _ _ 

Nankai  Santfiu  S«*al  Wko  4  Rop*  Co,  LM/ 

Stantamo  SKo#  KaWw  LM.  (also  known  m 

SuHiitooio  Coip4- ■,...-._ ._  ,.,,..,  __  _^ 

Nanrt  Tndng  Co,  LM... !! !_._!. 

Ntnn  (or  Mppon)  MkMur*  Rop*  Mfg.  Ca.  LM  / 

Kn^  Oo,  LM 

NVian  (or  Mppon)  ktniaiura  Rop*  Mtg.  Ca.  LkL/ 

S.M  kMuaMaa.  k<c.. _„ 

NkWB  (or  Nippon)  MkMu*  Rop*  Mtg  Co..  Lkt/ 

Yutoku  4  Oa.  LM . 

NUio  (Safco)  SM*I  Wk*  Rop*  Mlg.  Co,  LM7 

D*«iTi)re  Buasai  Co,  LM 

mko  (Sato)  SMat  Wk*  Ropa  Mlg.  Oo,  LM/TA 

kMuakia*  Corp 

NIkko  (Sato)  Slaal  Wn  Ropa  Mfg.  cli,  lm/" 

Unon  Ca.  LM. „ 

NIppo  Mto  4  Rap*  Co,  LM I_I 

NIppo  W»»  a  Ropa  Co,  LkL/Koh^ki  Co,  LM_._. 
Nippo  Wk*  4  Ropa  Ca.  LM./Koutoku  Tradkx) 

CcLM 


Nippon  Steel  Wk*  Ropa  Mlg  Ca.  LkLyHiaMM-" 

■Nba  4  Co.,  LM 

Nkjpon  Steal  Mr*  Rop*  Mlg  Ca,  LtcL/ijiiaui  4 

Co..  LM ,__.. 

Nia»»*lippon  Fuiikura  Co..  LM.  (aiao  knoimitt 

SNwada  4  Ca.  LM.) . _ 

N*ikM»a  i***  Hop*  Mlg  Ca.  L«a./Kk«o  Co, 

LM _ _..._. 

»«*»iwn  ma  Rop*  Mfg.  Co,  LM./K-M  Irni." 

NiaNyo  Wka  Rep*  Co,  LM/MMai 

SangyoCcLM- 


Nobuhara  Mlg.  4  Stpply  Co... „ 

Ryoai  Shof  Co,  LM 

Sakai  4  Ca.  LM _ I" 

Sasaki  Kogyo  Vugao  Kaiaha  Co,  LM 

Seto  Wk*  Rop*  Ca.  LM/Kfcv»o  Co..  Ud 

Sato  Mm  Rop*  Co,  LM./KohaHn  Co,  LM 

Sato  Wka  Ropa  Co,  Lkt/KoulQku  Trwlng  Co.. 

LM 

Soto  \Mpe  Ropa  Co,  LM/Okwa  4  Co.  LM. 

Saiko  Mrs  Rop*  Co.  LM./SJ1  liiifklsi.  kK 

Sao  Hartkeara  Corp  ..™~.™™.«..««...«..„^_____ 

SNbamoto  4  Co,  LM 


SNrada  4  Coi.  LM  alse 
Nlhurs  Co,  LM.) 


SUkto  Wka  Ca.  LM/KanamastH»-Ga*f»  LM.. 
SMnlto  Mn  Co.  LM/MMM  4  Oo,  UM . 
ShktoWtaCa. 


SIMio  Mrs  Co,  LM/SNnaho  Corp.. 
Shkiy*  Ropa*  Ca,  LM ...._ 


•S.M 
11.H 
'7.28 
11.21 
'7,29 
'7.» 
*7J» 
11.21 
nil 

'7» 

'7.» 
11.21 
11.21 
'5  66 
'0 

'7.29 

11.21 

11.21 

'se« 

'&.66 
'  7  2B 
"0J3 
'0 

nil 
•7  2» 
'  7i8 

nil 

•0 
■8.88 

■7.28 

nil 

'7i9 

■7.28 
■7i« 
11.21 

nil 

nil 
nil 

■7i8 

■728 

11.21 

'0 

'568 

'7i9 

'7.28 

•0 

>7iS 

'7  28 

•7.2» 

nil 

'7  28 
'7  29 
'72» 

■nil 

'7i8 
'7.«9 

'tm 

■S.88 

■S.68 

■0 

•0 

'0 

10.71 

•nil 


Manuteckjrsr/agoonsr 


Stwko  Ropaa  Oa. 
LM. 


LM/Far  Eaal  kMuaktf  Oo. 


Shnyo  Ropaa  Co,  LM7HlgasMsNba  4  Co,  LM  ._ 
Srmyo  nopas Ca,  LM/MNa^  4  Oo,  LM 
Shkiro  Ropaa  Co.  Lkiy&M.  kMuairMt,  hte 


Shsyo  Ropas  Col.  IMWalGlai  4  Co,  LM 

Shoaro  BoaH  Ca,  LM.... 

SikMyoaH  lOtolai  Kogyo. 


Talho  SaBnake  Oa,  LMVKkvyo  Ca.  LM. 


Tsiyo  SoiW  (Iron  Works)  Co,  LM./Fw  East  kMus- 
MM  Oa.  LM 

Y  TakaucHandCa 

Tsnska  MatMs  Corp ._ _. 

Teiioku  Sangyo  Co,  LM7Kk^»o  Ca.  LM 

Taikolar  Sangye  Oa,  LM7Suatomo  Caq»n4an 
(Sumitomo  S«io»  Kmtm.  LMJ 

Tstoku  Sangm  Co..  LM./Ths  Tosho  Co,  LM.._. 

Tstofcu  SMigyo  Co,  LMTMRad  4  CO,  LM 

Ts8iak]i  Sangiie  Co,  LMVIHfisski  Corp. 

Ts8iaku4angyo  Co,  LM/Whahu  iwsl.. 

Tetioku  Sangyo  Co,  LMAMatsnabs  Trai»«  Co, 
LM 


Tokyo  Ropa  kHg  Ca.  Ud./Alaska  Boaki  Co,  LM. 
Tokyo  Rope  Mig  Co,  LM/C  Itok  4  Ca.  LI8.._... 
Toyo  Sangyo  Co,  LM  <also  known  as  Teyo  Mk« 

Rop*) _ 

(J 


m  Stssl  ProctMM  Works  Ud./FA  kiduaMaii  Cav~ 
Orion  Mr*  Rope  Mlg    Co,  LM./S»iyu 

raistis.  LM.._ _ 

Mrs  Shoii/Higasnishto  4  ba7LMlZZ! 

Yamairio  Co,  LW _ _ 

Yuass  Tiadfciq  Co,  IM 


■nil 

'  nil 

•0 

44t 

Mil 

>SJ8 

nil 

>7i8 

'7.18 
'7i8 
■4.88 
'7it 

nil 
'7i9 
•7iB 
•7i9 

'728 

'7i8 

nil 

'8i1 
'7i9 

nil 

nil 

1186 

nil 

nil 
nil 


Manu«BCkmm*«.Counky 


roouiWy) 


Oaiahin  Sho^  Co,  LKLA^anguard  Sisal  LM 
(Canada) 

iQMs  Mrs  Ropa  Ca.  LM/Waaoo  kMusWas  LM 
(Canada) 


Shkiyo  Rapes  Co,  Lkl/Vanguvd  Steal  LM 
(Canada _ 

Tokoyo  lop*  Mlg.  Co,  LMTWaaeo  kMualka*  LM 
(Canada) 

W*  prakmmarily  deter  rmie  «i«  |h*  lokow>«  am- 
gns  man  fcjr  »i*  pwnd  October  i.  19B1, 
through  S*plarr<iar  30,  1882: 

Nippo  Wk*  4  Ropa  Co,  LM./KoliaNn  Co,  LM .... 
Ikppo  Mrs  4  Rop*  Ca,  LM./Kouk*«  Tiadkn 

Ca,  LM __ _ _ .:. 

Slwiyo  Ropaa  Oo,  LM . 


Sbmyo  Ropaa  Co.  LM/Far  EmI  kidusart  Co, 

LM.- _ _.. 

Te*o»«  Sangyo  Ca.  LM./Kkvyo  Oil  LM IZl 

U>    St**    Products    Works    Lld./F>. 

CoTJ 

Mrs  Shoil/HgaaNsNb*  4  Co,  LM 


398 
■7i9 
'7.28 
■7i9 


7i8 


'7i8 
7i8 


7i9 
7i9 


7i9 
7.29 


■  No  shipments  di«kig  Ihs  period 
•For  csr'  ^ 


Interesteci  parties  may  submit  written 
comments  on  these  preliminary  result* 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  pubUcation.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
conunents  or  hearing.  The  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  dumping  duties  on 
all  appropriate  entries.  Individual 
differences  between  United  States  price 
and  foreign  maricet  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 


instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  by  |  353.48(b) 
of  the  Commerce  RegiilationB,  ■  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  most  recent  of  the  above 
margins  shall  be  required  for  those 
firms.  Sinoe  the  wei^ted-average 
margin  for  Marusen  Wire  Rope  Kffg.  Co.. 
Ltd./Yutoku  A  Co..  Ud  is  leM  than  OUSO 
percent  and,  therefore,  de  minimu  for 
cash  deposit  purposes,  the  Department 
shall  waive  the  depoait  requirement  far 
that  monitfacturer/ exporter 
combination.  For  any  future  entries  from 
a  new  exporter  not  covered  in  this  or 
prior  reviiaws,  whose  first  shipments  of 
Japanese  steel  wire  n^  occuned  after 
Sq}tember  30, 1983,  aiid  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  11.21  percent  shall  be 
required  These  deposit  requirements 
are  e£Eective  for  all  shipments  of 
Japanese  steel  wire  rope  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

This  administrative  review  and  notice 
are  in  accordance  tinth  section  751(a)(1) 
of  the  Tariff  Act  (18  U3.C  1675(aKl)) 
and  i  353^  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated  Septemhter  6. 1984. 
Alan  F.  Hoboar. 

Deputy  Amiatant  Secretary  for  Import 

A  dministratJon. 

[FR  0*e.  a»,8t«0  Msd  •.tS-at:  M6  ami 


Licensing  ProcedurM  SubcommMM 
of  the  Computer  Syttema  Technical 
Advisory  OomwWI— ,  Opwi  MeeWng 

aqency:  International  Trade 
Administration.  Commerce. 

Federal  Register  citation  of  previous 
announcement:  49  PR  35672.  September 
11. 1984. 

Previously  announced  time  and  date 
of  the  meeting:  1:00  p.m..  September  25, 
1984. 

Changaa  in  tlie  IMeedng 

9:30  a  jn..  September  26. 1984.  Herbert 
C.  Hoover  Building,  Conference  Room  A. 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  D.C. 

Dated:  September  11, 1984. 

Milton  M.  Baltas, 

Director  of  TechiucaJ  Programs,  Office  of 
Export  Adminittration. 

IFK  Doc.  8MMI7nM8-U-8t;  8:48  sal 


(C-60A-401] 

Potanhjm  ChlorW*  From  IsTMi;  Final 
Afflnnatlv*  CountervaWng  Duty 
Dvtwminstion 

AOSNCV:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  Final  Affinnative 
Ck>untervailing  Duty  Determination. 


r  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Israel  of  potassium 
chloride,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
net  bounty  or  grant  is  3.84  percent  ad 
valorem.  Therefore,  we  have  notified  the 
International  Trade  Commission  (TTC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  continue  the 
suspension  of  liquidation  ordered  in  the 
preliminary  determination  of  all  entries 
of  potassium  chloride  from  Israel  which 
are  entered,  or  withdrawn  fipom 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  on  this 
product  in  the  amount  equal  to  the  net 
bounty  or  grant. 

BFFEC71VE  DATE  September  14. 1984. 

FOB  PUfTTMER  INFORMATION  CONTACT: 

John  R.  Brinkmann,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Sti^et 
and  Constitution  Avenue,  NW.. 
Washington.  DC.  20230.  telephone:  (202) 
377-4929. 

SUPPLEMENTARY  INFORMATION: 
Final  Detennination 

Based  upon  our  investigation  we 
determine  that  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Israel  of  postassium 
chloride.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Investment  Grants  under  the 
Encouragement  of  Capital  Investment 
Law  5719-1959  (ECIL). 

•  Export  Shipment  Fund  Under  ECEL 

•  Export  Production  Fund  Under 
ECIL 

•  Imports-for-Exports  Fund  under 
ECIL 

The  bounty  or  grant  is  3.64  percent  ad 
valorem. 


Case  History 

On  March  29. 1984.  we  received  a 
petition  filed  by  AMAX  Chemicals  In&, 
Lakeland.  Florida,  and  Kerr-McCee 
Chemical  Corporation.  Oklahoma  City, 
Oklahoma,  on  behalf  of  U.S.  producers 
of  potassium  chloride  who  represent  a 
major  portion  of  that  industry.  In 
compliance  with  the  filing  requirements 
of  S  355.28  of  our  regulations  (19  CFR 
355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Israel  of  potassium  chloride  receive, 
directly  or  indirectly,  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Act  and  that  these  imports  are 
materially  injuring  or  threatening  to 
materially  injure,  a  U.S.  industry. 

We  found  the  petition  to  contain 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation  and. 
on  Apirl  18, 1984.  we  initiated  such  an 
investigation  (49  FR  18001). 

Israel  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act;  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  Section  303(a)(2)  of  the 
Act  requires  an  injury  determination  by 
the  rrC.  since  the  merchandise  enters 
the  United  States  duty-free  and  the 
international  obligations  of  the  United 
States  so  require. 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  Israel  and  Dead  Sea 
Works  Ltd.  (DSW).  the  only  known 
IsraeU  producer  or  potassium  chloride, 
in  Washington.  D.C..  on  April  23. 1984. 
and  requested  a  response  by  May  23, 
1984.  In  a  letter  dated  May  2. 1984.  DSW 
requested  an  extension  until  June  6  to 
submit  its  response.  We  granted  an 
extension  until  May  29.  On  that  date  we 
received  responses  from  the  IsraeU 
government  and  DSW.  On  May  17. 1984, 
we  denied  a  government  of  Israel 
request  that  we  consider  this  case 
extraordinarily  complicated. 

On  June  25, 1984,  we  preUminarly 
determined  that  benefits  that  constitute 
bounties  or  grants  %vithin  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers 
and  exporters  in  Israel  of  postassium 
chloride  (49  FR  28776).  At  the  request  of 
the  petitioners,  we  held  a  hearing  on 
July  11, 1984  to  allow  the  parties  an 
opportunity  to  address  the  issues  arising 
in  the  investigation. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  potassium  chloride, 
currently  provided  for  under  item 
480.5000  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  period  for 


which  we  are  measuring  benefits  is 
April  1. 1982,  through  March  31. 1983. 

Analysis  of  Programs 

Based  upon  oiu'  analysis  of  the 
petition,  the  responses  to  our 
questionnaries.  our  verification,  and  the 
parties'  comments  we  determine  the 
following: 

I.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  DSW  under  the 
following  programs: 

A.  ECIL  Investment  Grants 

The  purpose  of  "The  Encouragement 
of  Capital  Investments  Law,  5719-1959 
(ECIL)"  is  to  attract  capital  to  Israel 
with  a  view  toward  developing  the 
productive  capacity  of  the  national 
economy,  improving  the  balance  of 
payments,  absorbing  immigration,  and 
offsetting  the  economic  disadvantages  in 
Israel's  development  areas. 

Investment  grants  are  given  as  a 
percentage  of  the  investment.  The 
percentage  varies  according  to  the 
location  of  a  project.  "Approved 
projects"  located  in  Zone  A  are  entitled 
to  receive  a  grant  amounting  to  30 
percent  of  the  total  investment  in  fixed 
assets;  "approved  projects"  in  Zone  B 
are  entitled  to  receive  a  grant  amounting 
to  15  percent  of  the  total  investment: 
and  those  in  Zone  C  are  not  entitled  to 
receive  grants.  Any  company  located  in 
Zone  A.  regardless  of  the  industry,  is 
eligible  for  grants.  Only  projects  that 
demonsti'ate  economic  viabihty  are 
approved.  After  the  Investment  Center 
approves  a  project,  it  instructs  a 
commercial  bank  to  disburse  the  grant 
funds  to  the  grant  recipient. 

DSW,  which  is  located  in  Zone  A. 
received  various  ECIL  grants  during  the 
years  1972  through  1982  for  the  purposes 
of  plant  enlargement  and  the 
construction  of  dikes  and  canals  used  in 
the  production  of  potassium  chloride. 
DSW  received  additional  ECIL  grants  in 
fiscal  years  1979  through  1982  for  the 
expansion  of  potassium  chloride 
production  under  its  Makleff  Stage  A 
and  Stage  B  projects. 

Because  ECEL  investment  grants  are 
limited  to  companies  located  in  specific 
regions,  we  determine  that  grants 
benefiting  the  production  of  potassium 
chloride  of  the  grades  marketable  by 
DSW  in  the  United  States  confer 
countervailable  bounties  or  grants.  We 
have  included  in  our  calculations  all 
grants  for  the  construction  of  the  hot 
leach  and  flotation  plants  and  the 
portions  of  those  grants  used  to  build 
the  dikes,  ponds,  and  canals  that  benefit 


Federal  Regtoter  /  Vol.  49.  No.  180  /  Friday.  September  14.  1964  /  NoAcct 


the  hot  leach  and  flotation  plants.  We 
have  not  considered  as  countervailable 
benefits  those  portions  of  the  grants  for 
the  plant  expansion,  machinery,  and 
equipment  received  for  Stages  A  and  B 
of  the  Makleff  Project  flince  DSW  has 
provided  convincing  evidence  that  it  is 
not  selling,  and  cannot  sell,  potassium 
chloride  produced  by  the  Makleff  "Cold 
Crystallization"  process  to  the  U.S. 
However,  we  have  included  in  our 
calculations  those  portions  of  the 
Makleff  grants  used  for  the  construction 
of  dikes,  evaporting  ponds,  and  canals 
which  benefit  the  hot  leach  and  flotation 
plants.  We  have  allocated  the  grants  for 
all  ponds,  dikes  canals  based  on  the  hot 
leach  and  flotation  plants'  percentage  of 
potassium  chloride  production  during 
the  period  of  review.  If  in  future 
administrative  reviews  we  find  that 
circumstances  change  and  potassium 
chloride  from  the  Makleff  plant  is  sold 
to  the  United  States,  we  will  reevaluate 
this  determination. 

We  calculated  tKe  countervailable 
benefit  of  these  grants  by  using  the  grant 
methodology  set  out  in  the  "Subsidies 
Appendix,"  49  FR  18016  (April  26, 1984). 

In  determining  the  discount  rate,  we 
concluded  that  suitable  company- 
specific  long-term  borrowing  rates  were 
not  available.  Consequently,  we  used 
the  national  average  bond  rate  and  the 
national  average  rate  of  retxim  on 
equity.  These  numbers  were  based  on 
Bank  of  Israel  statistics.  We  allocated 
the  grants  over  eleven  years,  which  is 
the  average  asset  depreciation  range  for 
assets  used  in  the  manufacture  of 
chemicals,  as  determined  by  the  1977 
Internal  Revenue  Service  guidelines 
(Rev.  Proc.  77-10).  We  then  allocated  the 
benefits  during  the  period  of  review  over 
the  total  sales  (less  the  sales  from  the 
Makleff  plant)  by  DSW  during  the 
period  of  review.  We  thus  determined  a 
bounty  or  grant  in  the  amount  of  1.18 
percent  ad  valorem  exists. 

In  January,  1984,  the  ECIL  law  was 
amended  to  include  export  performance 
requirements  as  one  of  its  criteria  for 
eligibilit>'.  Since  this  requirement  was 
not  in  effect  when  the  grants  relevant  to 
the  period  for  which  we  are  measiuing 
benefits  in  this  investigation  were 
received,  we  have  treated  this  program 
as  a  domestic  bounty  or  grant. 

B.  Export  Credit  Funds 

During  the  period  of  review  the  Bank 
of  Israel  provided  short-term  financing 
to  DSW  through  three  export  credit 
funds:  the  Export  Production  Fund  (for 
working  capital  loans),  the  Export 
Shipments  Fund  (for  accounts 
receivable),  and  the  Imports-for-Exports 
Fund  (for  financing  of  imported 
materials  used  for  export  production). 


We  calculated  the  countervailable 
benefit  of  these  export  credit  funds 
using  the  short-term  loan  methodology 
set  out  in  the  "Subsidies  Appendix,"  (49 
FR  18016  (April  28, 1984)). 

We  find  short-term  export  loans  (one 
year  or  less)  to  be  countervailable  to  the 
extent  that  they  are  given  at  rates  less 
than  those  for  comparable  commercial 
loans.  To  determine  the  amount  of  the 
bounty  or  grant  for  short-term  loans,  we 
compare  the  terms  of  the  loan  at  issue 
with  a  benchmark,  that  is,  a  comparable 
commercial  loan.  We  included  in  our 
calculations  all  loans  for  which  DSW 
paid  interest  during  the  review  period. 
For  our  benchmark,  we  used  the  rates  of 
the  most  appropriate  national  average 
commercial  method  of  short-term 
financing.  Tlie  benchmark  used  for  each 
of  the  export  funds  is  included  in  our 
description  of  each  program. 

1.  Export  Production  Fund. 
Preferential  financing  is  provided  in 
Israeli  shekels  and  in  certain  foreign 
currencies  to  exporters  through  the 
Export  Production  Fund  (EPF)  to  finance 
the  production  process  for  items  to  be 
exported.  The  Bank  of  Israel  manages 
this  fund.  Financial  institutions  which 
offer  credit  to  exporters  according  to  the 
terms  established  for  this  fund  by  the 
Bank  of  Israel  may  receive  credit  from 
the  Bank  of  Israel  for  the  financing 
which  they  provide. 

During  the  period  of  review  DSW 
received  EPF  loans  in  shekels  at  a 
quarterly  interest  rate  of  10.5  percent.  In 
our  preliminary  determination,  we 
annualized  the  EPF  quarterly  interest 
rate  of  10.5  percent  and  compared  that 
number  with  our  benchmark  which  was 
the  effective  annual  cost  of  overdraft 
accounts  published  by  the  Bank  of 
Israel. 

We  have  changed  our  calculation  1o 
take  into  account  the  fact  that  DSW 
pays  interest  on  its  EPF  loans  at  the  end 
of  each  3  months  and  not  on  an 
annualized  basis.  Accordingly,  we  are 
now  using  as  the  basis  of  our 
benchmaric  the  average  quarterly  cost  of 
overdraft  accounts  published  by  the 
Bank  of  Israel.  This  figure  includes  the 
interest  rate,  commitment  fees, 
management  fees,  and  penalties. 

We  determined  the  benefits  from 
these  loans  based  on  a  comparision  of 
the  cost  of  the  EPF  financing  and  the 
cost  of  the  comparable  commercially 
available  financing.  This  benefit  was 
allocated  over  the  value  of  DSW's  total 
potassium  chloride  exports  during  the 
review  period.  On  this  basis,  we 
caluclated  a  bounty  or  grant  in  the 
amount  of  1.968  percent  ad  valorem. 

2.  Export  Shipments  Fund.  The 
preferential  financing  designed  to  afford 
exporters  the  possibility  of  extending 


credit  In  foreign  currency  to  their 
customer*  abroad  is  provided  by  the 
Export  Shipmenti  Fund  (ESF)-  The  Bank 
of  Israel  manages  this  fund.  Financial 
institutions  wUch  offer  credit  to 
exporters  according  to  the  terms 
established  for  this  fund  by  the  Bank  of 
Israel  are  discharged  from  certain 
payment  obligations  to  the  Bank  of 
Israel  and  are  exempt  from  the  credit 
ceiling  fixed  by  the  Bank  of  Israel 

Exporters  are  required  to  pay  the 
Euro-currency  interest  rate  plus  a 
premium  on  loans  obtained  through  the 
ESF.  Financing  is  granted  after  the 
merchandise  is  shipped  upon  the 
presentation  by  the  exporter  of 
particular  export  documents.  Up  to  90 
percent  of  the  export  value  of  the 
merchandise  shipped  may  be  financed 
through  this  fund  for  a  period  not  to 
exceed  6  months.  Credit  from  this  fund 
is  provided  in  the  currency  indicated  on 
the  export  documents. 

In  our  preliminary  determination,  we 
used  as  the  best  available  benchmark 
for  dollar  loans  the  sum  of -the  interest 
rate  and  the  applicable  surcharge,  in 
dollar  terms,  available  in  Israel  on  non- 
directed  United  States  dollar  credit  We 
obtained  these  figures  from  Bank  of 
Israel  statistics.  We  were  not  able  to 
obtain  tke  interest  rates  available  in 
Israel  on  non-directed  credit  in  odier 
foreign  currendet.  For  these  loans,  we 
used  as  the  benchmaric  the  interest  rates 
on  comparable  commercial  loans,  the 
interest  rates  DSW  received  on  foreign 
currency  loans  adjusted  (on  a  qaarto-ly 
basis)  by  the  percentage  difference  by 
which  the  interest  rate  on  the  non- 
directed  United  States  dollar  benchmark 
(surchafge  excluded)  exceeded  the 
interest  rates  DSW  received  on  United 
States  dollar  loans.  The  applicable 
surcharge  was  then  added  to  the  foreign 
currency  benchmark  interest  rates. 

Based  on  our  verification,  we  have 
determined  that  during  the  review 
period,  non-directed  foreign  currency 
credit  liable  to  surcharge  is  not  the  most 
appropriate  commercial  method  of 
foreign  currency  borrowing  for  large 
companies  since  it  represents  only  a 
narrow  segment  of  foreign  currency 
borrowing  that  is  not  commonly  utilized 
by  Israeli  companies.  At  verification,  we 
determined  that  Israeli  companies  were 
able  to  borrow  in  the  international 
financial  markets  at  Euro  rate  plus  an 
appropriate  premium.  Consequently,  we 
are  using  as  our  foreign  currency 
benchmark  the  Euro  rate  in  effect  on  the 
date  DSW  obtained  its  foreign  currency 
loans  plus  a  spread  of  2  percent  which 
we  determined  to  be  the  most 
representative  premium  paid  by  Israeli 
companies  during  the  review  period. 


We  calculated  the  benefit  of  the  loans 
by  comparing  the  appropriate 
benchmark  to  the  preferential  rates  of 
interest  obtained  by  DSW  on  its  ESF 
loans.  This  benefit  was  allocated  over 
the  value  of  DSWs  total  potassium 
chloride  exports  during  the  review 
period.  On  this  basis,  we  calculated  a 
bounty  or  grant  in  the  amount  of  0.41 
percent  ad  valorem. 

3.  frnports-for-Exports  Fund.  Through 
the  Imports-for-Export  Fund,  preferential 
financing  is  provided  in  foreign  currency 
to  exporters  in  order  to  finance  imported 
material  used  for  export  production.  The 
Bank  of  Israel  manages  this  fund. 
Financial  institutions  which  offer  credit 
to  exporters  through  this  fund  may 
receive  credit  from  the  Bank  of  Israel  for 
the  financing  which  they  provide.  In  its 
response,  the  government  of  Israel 
states  that  financial  institutions  grant 
credit  to  exporters  in  foreign  currency  at 
a  rate  of  interest  equal  to  60  percent  of 
the  Euro-currency  interest  rate  for  the 
currency  in  which  the  loan  is  given  for  a 
period  not  to  exceed  1  year.  The  Bank  of 
Israel  then  credits  the  financial 
institution's  account  with  an  amount 
equal  to  the  difference  between  the  rate 
of  interest  paid  by  the  exporter  (60 
percent  of  the  Euro-currency  rate)  and 
the  Euro-currency  rate  plus  3/8. 

As  with  the  ESF.  we  have  amended 
the  benchmarks  used  in  the  preliminary 
determination  to  represent  the  interest 
rate  on  comparable  commercial  loans. 
We  used  as  our  benchmark  for  this  fund 
the  foreign  currency  benchmark 
described  in  the  "Export  Shipments 
Fund"  section. 

We  calculated  the  benefit  of  these 
loans  by  comparing  the  appropriate 
benchmark  to  the  preferential  rates  of 
interest  obtained  by  DSW  on  its 
Imports-for-Exports  Fund  loans,  this 
benefit  was  allocated  over  the  value  of 
DSWs  total  potassium  chloride  exports 
during  the  review  period.  On  this  basis, 
we  calculated  a  bounty  or  grant  in  the 
amount  of  0.083  percent  ad  valorem. 

n.  Progranu  Determined  Not  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  DSW  under 
the  following  programs: 

A.  Exchange  Insurances  Scheme 

During  the  period  for  which  we  are 
measuring  bounties  or  grants.  DSWs 
exports  were  covered  under  the 
"Exchange  Rate  Risk  Insurance 
Scheme"  (EIS)  offered  by  the 
government-owned  "Israel  Forei^ 
Trade  Risks  Insurance  Corporation  Ltd." 
(IFTRIC).  Eia  which  U  optional  for  all 
exporters,  is  a  mixture  of  exchange  rate 
risk  insurance  and  cost  escalation 


coverage.  It  is  designed  to  insure  the 
exporter  against  decreased  payments  in 
its  foreign  currency  receivables  resulting 
from  a  delay  in  devaluation  of  the 
shekel  with  respect  to  a  market  basket 
of  exchange  rates,  relative  to  the 
appreciation  of  the  consumer  price 
index. 

IFTRIC  structured  the  EIS  program  so 
that  it  contains  certain  fundamental 
economic  principles.  First,  IFTRIC 
designed  EIS  to  be  self-balancing.  Under 
EIS,  if  the  change  in  the  consumer  price 
index  is  larger  than  the  changes  in  the 
rate  of  the  shekel  depreciation,  the 
exporter  is  indemnified  by  an  amount 
equal  to  the  difference  between  the 
changes  multiplied  by  the  "added  value" 
of  the  exports.  When  the  depreciation  is 
higher  than  the  change  in  the  consumer 
price  index,  EIS  requires  the  exporter  to 
compensate  IFTRIC.  Second,  IFTRIC  set 
up  a  premium  schedule  and 
compensation  formula  based  on 
economic  projections.  Based  on  these 
projections.  IFTRIC  established  separate 
premium  schedules  for  three  areas:  (1) 
The  U.S..  (2)  the  European  Communities, 
and  (31  the  rest  of  the  world.  Based  on 
the  economic  projections,  the  premium 
rate  for  exporters  of  merchandise  to  the 
U.S.  was  the  highest.  Third,  IFTRIC 
made  EIS  insurance  optional.  Those 
Israeli  exporters  who  chose  to 
participate  in  the  program  could  choose 
EIS  coverage  for  all  three  areas  or  for  ail 
areas  other  than  the  U.S.  This  policy 
was  established  due  to  pressure  fi-om 
exporters  who  felt  that  premiums  to  the 
U.S.  were  higher  than  the  risks 
warranted.  Lastly,  the  EIS  is  required  to 
pay  a  premium  to  the  government  of 
Israel  which  acts  as  a  reinsurer. 

Under  paragraph  j  of  the  Annex  to  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI  XVI  and 
XXIIl  of  the  General  Agreement  On 
Tariffs  and  Trade  (the  Subsidies  Code), 
an  export  subsidy  is 

(tjhe  provision  by  governments  (or  special 
institutions  controlled  by  governments) .  .  . 
of  insurance  or  guarantee  progranunes 
against  increase  in  the  costs  of  exported 
products  or  of  exchange  risk  programmes,  at 
premium  rates,  which  are  manifestly 
inadequate  to  cover  the  long-term  operating 
costs  and  losses  of  the  programmes. 

Under  this  standard,  the  premiums 
must  be  manifestly  inadequate  to  cover 
long-term  operating  costs  and  losses. 

As  described  above,  EIS  is  structured 
to  be  self-balancing.  It  is  designed  to 
prevent  losses  and  take  away  any  gains 
that  arise  because  of  non-commensurate 
movements  In  the  domestic  inflation 
rate  and  the  currency  appreciation/ 
depreciation  rate.  Under  the 
compensation  formula,  if  inflation 
equals  devaluation,  then  the  insured 


receives  no  payment  under  EIS.  If 
inflation  is  greater  than  devaluation, 
then  the  insured  is  paid.  If  inflation  is 
less  than  devaluation,  the  insured  pays 
EIS. 

In  the  long  run,  it  would  not  be 
expected  that  either  of  the  latter  two 
situations  would  be  sustained  since 
movements  in  inflation  rates  and 
exchange  rates  are  generally  correlated. 
With  floating  exchange  rates,  the 
adjustment  would  be  more  rapid.  With 
fixed  rates,  the  rate  of  adjustment  would 
depend  on  how  often  and  to  what  extent 
the  government  of  Israel  devalues  the 
currency.  Even  with  fixed  rates,  it  is 
unlikely  that  an  overvalued  or 
undervalued  currency  could  be 
maintained  indefinitely. 

Thus,  in  the  long  term,  it  should  be 
expected  that  the  inflation  rate  and  the 
devaluation  rate  will  correspond.  As  a 
result,  a  scheme  such  as  EIS  should 
operate  at  about  the  break  even  level 
over  the  long-term.  Any  premiums  paid 
would  be  necessary  only  to  cover 
operating  costs. 

In  the  short-run  period  examined.  EIS 
has  not  attained  the  break-even  point 
While  actual  loss  figures  are  only 
available  for  the  first  six  months  of 
operation,  there  are  indications  that  the 
program  has  suffered  continuing  losses. 
However,  the  program  has  been  in 
operation  only  for  a  short  period  and  it 
is  impossible  to  ascertain,  on  the  basis 
of  the  data  available,  whether  the  extent 
of  the  losses  make  the  premiums 
manifestly  inadequate  to  cover  long- 
term  losses. 

For  these  reasons,  we  are  imable  at 
this  time  to  determine  whether  the 
premiums  are  manifestly  inadequate  to 
cover  long  term  operating  costs  and 
consequently  do  not  currently  find  this 
program  to  confer  a  countervailable 
benefit.  However,  we  will  continue  to 
review  the  financial  performance  of  this 
program  during  our  first  review  under 
section  751  of  the  Act.  If  at  this  time 
sufficient  information  is  available  to 
permit  a  judgment  as  to  whether  the 
premiums  are  adequate  to  meet  long- 
term  operating  costs,  and  if  that 
judgment  results  in  a  conclusion  that  the 
program  confers  a  bounty  or  grant, 
countervailing  duties  to  offset  the 
bounties  or  grants  will  be  issued  on  all 
entries  of  the  subject  merchandise  from 
the  effective  date  of  the  initial 
suspension  of  liquidation  in  the 
investigation. 

B.  ECIL  Partial  Non-Payment  of 
Employer's  Tax 

The  petition  alleges  that  DSW 
benefits  from  the  partial  non-payment  of 
the  employer's  tax  which  normally 
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amounts  to  7  percent  of  payroll.  The 
extent  of  non-payment  depends  on  the 
ratio  between  "approved"  assets  and 
total  assets. 

*    On  January  1, 1980,  the  employer's  Ux 
law  was  amended.  Since  April  1, 1980, 
the  employer's  tax  has  not  been 
applicable  to  the  productive  sectors, 
including  industrial  manufacturing  tirms, 
agricultural  farms,  operation  of  hotels, 
and  the  building  of  housing  or  civil 
engineering  related  to  the  above 
activities.  As  a  result,  DSW  has  not  paid 
an  employer's  tax  since  1980. 

We  determine  that  non-payment  of 
the  employer's  tax  as  a  result  of  the  1980 
amendment  is  so  broad  that  the  1980 
amendment  is  no  longer  a  selective 
exemption  from  a  tax.  Further,  this 
domestic  program  is  not  provided  by 
government  action  to  a  specific 
enterprise  or  industry,  or  a  group  of 
enterprises  or  industries.  Thus,  it  does 
not  confer  a  countervailable  benefit. 

C.  Preferential  Ocean  Freight  Rates 

The  petition  alleges  that  most 
potassium  chloride  exported  from  Israel 
to  the  United  States  (back-haul)  is 
shipped  by  Zim  Navigation  which  is  40 
percent  owned  by  the  government  of 
Israel,  at  rates  which  are  charges  on 
bulk  (grain)  shipments  from  the  United 
States  to  Israel  (front-haul).  Petitioners 
add  that  the  enormous  difference 
between  the  front-haul  and  back-haul 
rates  cannot  be  accounted  for  simply  as 
the  result  of  the  imbalance  in  shipments 
into  and  out  of  Israel.  They  are 
deliberately  structured,  at  the 
government  of  Israel's  direction,  to 
cross-subsidize  lower  freight  rates  on 
potassium  chlo^de  exports  to  the  United 
States  by  higher  freight  rates  on  grain 
imports  (by  the  government  of  Israel) 
from  the  United  States. 

We  verified  that  there  are  three  Israeli 
bulk  carriers:  Zim  Navigation  Company 
Ltd.  (Zim),  El  Yam  Ships  Ltd.  (El  Yam), 
and  Rosenfeld  Company  (Rosenfeld), 
the  most  recent  entrant  in  the  bulk 
freight  business.  While  Zim  is  partially 
owned  by  the  government  of  Israel,  El 
Yam  and  Rosenfeld  are  both  privately 
owned.  Altnough  unrelated.  Zim  and  El 
Yam  have  an  informal  agreement  to 
share  their  bulk  freight  business, 
including  grain  and  potassium  chloride 
shipments.  We  verified  that  Zim  and  El 
Yam  negotiated  their  grain  contracts 
with  the  Government  Trade 
Administration  (GTA)  on  a  commercial 
basis.  El  Yam's  and  Zim's  rates  to  carry 
grain  were  substantially  lower  than  the 
rates  charged  by  U.S.  carriers  that  also 
ship  grain  to  Israel  for  the  GTA.  While 
the  petittoners  have  submitted  a  chart 
showing  that  some  shippers  to  the 
Middle  East  carry  grain  at  rates 


generally  lower  than  Zim  and  El  Yam 
carry  grain  to  Israel,  this  chart  is  not 
dispositive.  The  risk  associated  with 
blacklisting  of  shippers  which  carry 
cargo  to  Israel,  the  diflFerences  in  the 
size  and  efficiency  of  the  ships,  and  the 
difference  in  the  distances  to  the  port 
destinations  are  factors  which,  alone, 
could  account  for  the  differences  in 
rates.  Further,  even  putting  these  factors 
aside,  the  differences  in  rates  are  not  so 
large  as  to  warrant  the  conclusion  that 
the  government  of  Israel  was  paying 
high  grain  shipment  rates  to  Zim  or 
other  Israeli  shippers  to  cross-subsidize 
lower  potassium  chloride  shipment 
rates. 

We  also  verified  that  Zim  and  El  Yam 
negotiate  their  contracts  directly  with 
DSW  to  carry  potassium  chloride.  These 
negotiations  are  on  a  commercial  basis, 
with  Zim  and  El  Yam  using  their 
deviation  costs  as  a  basis  for 
negotiations.  The  government's 
participation  in  the  negotiations 
between  DSW  and  El  Yam  and  Zim  was 
limited  to  the  government  securing:  (1) 
An  assurance  from  the  two  shippers  that 
the  hack-haul  of  potassium  chloride 
would  not  interfere  with  the  existing 
obligations  of  the  shippers  to  carry  grain 
on  the  front-haul,  and  (2)  more  favorable 
terms  from  the  shippers  for  the  shipment 
of  grain. 

Lastly,  we  verified  that  during  the 
review  period  DSW  paid  a  non-Israeb 
shipper  a  lower  rate  to  carry  potassium 
chloride  than  the  rate  charged  by  Zim 
and  El  Yam.  DSW  has  also  provided 
evidence  of  lower  spot  market  rates 
which  it  had  received  but  did  not  utilize, 
preferring  instead  to  stick  with  reliable 
long-term  contracts. 

For  these  reasons,  we  conclude  that 
the  shipping  rates  to  carry  potassium 
chloride  paid  by  DSW  to  Zim  and  El 
Yam  are  set  on  a  commercial  basis  and 
that  the  government  is  not  paying  higher 
grain  shipment  rates  to  cross-subsidize 
lower  potassium  chloride  shipment 
rates.  Consequently,  ocean  freight  rates 
do  not  constitute  a  countervailable 
benefit. 

D.  Preferential  Wharfage  Charges 

Petitioners  allege  that  the  "Israeli 
Ports  Dues  and  Charges"  schedule  is 
designed  to  subsidize  exports  by 
disproportionately  raising  wharfage 
revenue  from  imports  and  vastly 
undercharging  exports. 

The  Knesset  established  the  Israel 
Port  Authority  (IPA)  by  Port  Authority 
Law  5721-1961  as  a  self-supporting 
enterprise  to  build  and  operate  the 
ports.  The  "Israeli  Ports  Dues  and 
Charges"  is  a  general  schedule  of  port 
charges  which  applies  to  all  users  of  the 
port  who  do  not  have  a  separate 


contract  with  IPA.  DSW,  however,  is 
one  of  two  companies  that  has  used 
their  own  monies  to  build  port  facilities 
for  its  own  use  at  Ashdod. 
Consequendy.  DSW  has  a  separate 
contract  with  IPA  and  the  general 
schedule  of  port  chai^ges  does  not  apply 
to  DSW.  We  verified  that  DSW  pays 
both  rental  and  operational  charges  to 
IPA.  The  basis  of  DSW's  rental  charges 
to  IPA  is  a  1967  appraisal  of  the  land 
value  which  is  linked  to  the  cost  of 
building  index.  We  also  verified  that 
DSW  pays  operational  charges  on  a 
cost-plus  basis.  Consequently,  we 
conclude  that  this  program  does  not 
constitute  a  countervailable  benefit  to 
DSW  since  DSW  pays  rental  and 
operational  charges  on  a  commercial 
basis. 

in.  Program  Detennined  Not  To  Be  Used 

We  determine  that  the  following 
program  was  not  used  by  DSW: 

ECIL  Reduction  of  Corporate  Tax 
Liability 

The  petition  alleges  that  DSWs 
corporate  tax  liability  is  limited  to  30 
percent  instead  of  the  normal  60  percent 
rate  and  that  the  benefit  lasts  7  years 
and  is  prorated  according  to  the  ratio 
between  "approved"  assets  and  total 
assets. 

"Approval  projects"  under  ECIL  are 
liable  to  pay  a  30  percent  corporate  tax 
on  the  portion  of  the  "approved"  fixed 
assets,  while  the  regular  corporate  rate 
for  an  industrial  corporation  is  40 
percent  The  program  is  administered  by 
the  Investment  Center.  Even  though 
DSW  had  profits.  DSW  did  not  receive 
benefits  from  this  program  during  the 
period  of  review.  Under  Israeli  tax  laws, 
DSW's  tax  liability  is  consolidated  with 
its  parent,  Israel  Chemicals  Ltd.  (ICL). 
Since  ICL  had  losses,  DSW  paid  no 
taxes.  Consequendy,  DSW  did  not  use 
the  benefit  of  a  reduced  corporate 
income  tax. 

rv.  Programs  Which  Have  Been 
Terminated 

A.  Property  Tax  Exemption  on  Buildings 

The  petition  alleges  that  DSW  may 
continue  to  benefit  from  the  ECIL 
provisions  that  allow  eligible  enterprises 
a  5  year  exemption  from  payment  of  % 
of  property  taxes  on  buildings.  The 
petition  states  that  this  program  was 
repealed  by  Amendment  17  of  the  ECIL 
on  August  1. 1978. 

The  last  year  that  DSW  used  this 
program  was  1980.  The  property  tax  on 
buildings  was  abolished  for  all 
taxpayers  on  April  1. 1981. 
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B.  Pnperty  Tax  Exemptioa  ow 
Equipmait 

The  petition  alleges  that  the 
government  of  Israel  prorides  a  10  year 
exemption  from  pa3rraent  of  %  of  the 
property  taxes  on  equipment  approved 
prior  to  repeal  of  ttiis  program.  The 
program  was  repealed  by  Amendment 
17  of  ECIL  on  August  1. 1978.  The  last 
year  for  which  DSW  used  this  progream 
was  1960.  This  program  was  abolished 
for  all  taxpayers  as  of  April  1, 1981. 

Pedtionen  Comments 

Comment  1:  The  four  grades  of 
potassium  chloride  produced  by  all  of 
DSW's  plants  are  fimgible,  "like" 
products  not  only  to  each  other  but  to 
the  grades  produced  and  sold  in  the 
United  States.  Based  on  the  chemical 
and  physical  data  provided  by  DSW. 
there  is  no  obvious  unresolvable 
technical  reason  why  the  fine  grade 
potassium  chloride  product  of  the 
Makleff  plant  is  not  suitable  for  sale  in 
the  United  States  market  either  as  is  or 
as  a  compacted  granular  grade.  Thus, 
the  ECIL  granU  relating  to  the  Makleff 
plant  are  countervailable. 

DOC  Position:  After  reviewing  all  the 
technical  evidence  on  the  record,  we 
find  that  DSW  cannot  sell  potassium 
choloride  produced  by  the  Makleff  plant 
to  the  U.S.  Although  all  grades  of 
potassium  chloride  are  essentially 
chemically  fungible,  there  uses  in  the 
market  place  are  largely  grade-specific. 
The  Makleff  plant  primarily  produces  a 
fine  grade  of  potassium  chloride  and 
there  is  persuasive  evidence  that  this 
product  technically  is  not  saleable  in  the 
United  States.  Further,  there  is  no 
evidence  on  the  record  to  refute  DSWs 
contention  that  the  Makleff  fine  grade 
has  not  been  sold  as  is  or  as  a 
compacted  granular  grade  in  the  United 
States  market.  Accordingly,  we 
determine  that  ECIL  grants  for  the 
Makleff  plant  are  not  countervailable 
because  they  do  not  benefit  the 
production  of  exports  of  potassium 
chloride  to  the  United  States.  Since  the 
technical  evidence  supporting  this 
position  is  proprietary  information  we 
are  unable  to  elaborate  on  our  position 
in  this  notice. 

Comment  2:  The  ITC  determined  that 
potassium  chloride  is  a  "like  product." 
In  determining  in  its  preliminary 
determination  that  grants  for  the 
construction  of  the  Makleff  plant  are  not 
countervailable,  it  was  improper  for  the 
Department  to  conclude  that  Makleff 
produced  potassium  chloride  is 
excluded  from  the  concept  of  "like 
product." 

DOC  Position:  As  stated  above,  the 
Department  excluded  these  grants 


because  the  Makleff  produced 
potassium  cUoride  is  not  and  cannot 
be.  sold  to  the  U.S.  The  definition  of  a 
"like  product"  is  a  criterion  the 
Department  must  consider  in 
determining  "interested  party"  status. 
The  concept  of  "like  product",  however, 
has  no  bearing  on  our  determination  of 
which  ECIL  grants  to  include  in  our 
calculations  of  countervailable  benefits. 

Comment  3:  The  preliminary 
determination  which  did  not  treat  the 
grants  relating  to  the  Maldeff  plant  as 
countervailable  is  inconsistent  with 
Certain  Sted  Products  from  Italy,  47  FR 
39356  (Sept  7, 1982)  and  Congressional 
intent. 

DOC  Position:  Certain  Steel  Products 
from  Italy  is  inapposite.  Unlike  the 
present  case,  the  steel  products  from 
both  factories  could  be  sold  to  the 
United  States.  There  were  no  technical 
difficulties  prohibiting  the  sale  of  steel 
from  either  factory  to  the  U.S.  The 
comment  about  Congressional  intent  is 
irrelevant  to  this  issue.  A 
countervailable  practice  must  be 
conferred  with  respect  to  the 
manufacture,  production,  or  exportation 
of  a  class  or  kind  of  merchandise 
imported  into  the  United  States.  As 
stated  above,  we  are  satified  that 
potassium  chloride  produced  by  the 
Makleff  plant  is  not  and  cannot  be.  sold 
to  the  U.S. 

Comment  4:  Even  if  potassium 
chloride  produced  in  the  Makleff  plant 
cannot  be  sold  to  the  U.S.,  it  is  sold  to 
Europe  and  other  markets.  Sales  to 
markets  other  than  the  U.S.  can  release 
output  from  other  DSW  plants  for  sale  in 
the  U,S.  Thus,  the  grants  to  Makleff 
indirectly  subsidize  the  sale  of 
potassium  chloride  in  the  U.S.  market. 

DOC  Position:  There  is  no  evidence 
on  the  record  that  the  grants  to  Makleff 
indirectly  subsidize  the  sale  of  DSW's 
potassium  chloride  in  the  U.S.  The 
evidence  shows  the  DSW  has 
penetrated  the  European  market  with 
potassium  chloride  produced  by  the 
Makleff  plant.  However,  the  amount  of 
granular  or  standard  grades  sold  to 
Europe  had  remained  fairly  constant. 
The  record  does  not  show  that  DSW  has 
substituted  fine  for  granular  or  standard 
grades  in  the  European  market. 

Comment  5:  The  Department  should 
(1)  allocate  ECIL  grant  benefiting  all 
DSW  assets  put  in  service  after  1980 
over  5  years  (based  on  IRS  ACRS 
guidelines)  and  (2)  allocated  ECIL  grants 
put  in  service  prior  to  1981  over  9.5 
years  (based  on  IRS  Class  Life  Asset 
Depreciation  Range  System  (ADRS) 
(Rev.  Prac.  77-10))  guidelines. 

DOC  Position:  We  have  allocated 
ECIL  grant  over  11  years  based  on  the 
average  depreciation  range  for  assets 


used  io  the  mamifwcturs  of  chemicals 
and  alhed  products  as  r^ected  by 
category  28  of  the  1977  ARDS  guidelines. 
The  use  of  this  table  is  consistent  with 
our  Subsidies  Appendix  published  at  49  ~ 
FR  18008. 18018  (April  28, 1964).  The  fact 
that  U.S.  taxpayers  may  elect 
accelerated  depredation  or  may  use  the 
1983  IRS  table  for  assets  put  into  service 
prior  to  1981  is  not  determinative.  As 
stated  in  the  Subsidies  Appendix,  "we 
have  concluded  that  there  are  no 
economic  or  financial  rules  that 
mandate  the  choice  of  an  allocation 
period."  The  ITA  has  selected  the  1977 
IRS  guidelines  as  the  standard  to  apply. 

Comment  ft-  With  regard  to  the 
calculation  of  the  weighted  cost  of 
capital,  the  Department  should  use 
actual  interest  rates  incurred  by  DSW  to 
calculate  the  marginal  cost  of  debt. 
Also,  the  Department  should  include 
dividends  paid  on  shares  as  part  of  the 
marginal  cost  of  equity. 

DOC  Position:  We  concluded  that 
DSW's  long-term  loan  rates  were  not 
suitable  as  benchmarks  for  the  marginal 
cost  of  debt  because  they  contained 
restrictive  terms.  For  reasons  more  fully 
set  out  in  the  Subsidies  Appendix,  we 
cannot  calculate  a  company's  actual 
marginal  cost  of  equity.  As  a  surrogate, 
we  have  used  the  company's  marginal 
cost  of  debt  plus  the  difference  between 
the  national  average  rate  of  rettim  on 
equity  and  the  national  average  cost  of 
debt.  Further,  the  company  specific 
refinements  are  not  possible  because  of 
the  aggregate  (i.e.  nationwide)  nature  of 
the  figures  which  adjust  the  marginal 
cost  of  debt  to  the  marginal  cost  of 
equity. 

Comment  7:  Petitioners  suggest  that 
the  Department's  allocation  formula  for 
grants  lacks  a  compounding  term  in  the 
discount  rate  terms.  Moreover,  they 
recommend  a  different  valuation 
formula  which  would  measure  the 
benefit  to  the  recipient  by  calciilating 
the  futiu-e  value  of  the  grant 

DOC  Position:  We  do  not  believe  that 
the  allocation  formula  should  include  a 
compounding  term.  The  formula  used  by 
ITA  is  designed  to  ensure  that  the 
present  value  (in  the  year  of  grant 
receipt)  of  the  amounts  allocated  over 
time  does  not  exceed  the  face  value  of 
the  gran^.  In  this  way,  we  are  consistent 
with  the  Act  and  our  international 
obligations  in  that  the  amount 
countervailed  will  not  exceed  the  total 
net  subsidy. 

This  result  will  not  necessarily  be 
obtained  using  the  petitioner's 
methodology.  Only  if  the  discount  rate 
remains  constant  throughout  the 
allocation  period  will  the  petitioners' 
methodology  lead  to  the  present  value  oi 
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the  amounts  countervailed  (measured  in 
the  year  of  receipt)  being  equal  to  the 
grant.  We  note  that  were  we  to  apply 
their  formula  (using  the  same  discount 
rate  throughout),  the  effect  would  be  to 
allocate  a  disproportionate  share  of  the 
benefit  to  later  years  of  the  allocation 
period.  This  result,  while  not 
unreasonable,  has  been  rejected  in  favor 
of  a  declining  balance  methodology  that 
allocates  higher  benefits  to  those  years 
immediately  following  the  receipt  of  the 
grant. 

Comment  8:  ECIL  grants  are  export 
subsidies. 

DOC  Position:  The  ECIL  program  was 
changed  in  January  1984  to  include  as 
one  of  its  criteria  certain  export 
performance  requirements.  Since  all  the 
grants  relevant  to  our  investigation  were 
received  prior  to  1984,  we  have  treated 
those  ECIL  grants  as  domestic  subsidies. 

Comment  9:  The  appropriate 
benchmark  for  determining  the  subsidy 
element  for  the  export  credit  funds  is  the 
actual  commercial  borrow  experience  of 
DSW.  If  DSWs  credit  experience  is 
unavailable,  credits  denominated  in  U.S. 
dollars  and  French  francs  should  be 
measured  against  LIBOR  plus  an 
appropriate  premium  for  foreign 
curmency  loans.  For  Israeli  shekel 
loans,  the  appropriate  benchmark 
should  be  a  reasonable  positive  real  rate 
of  return  plus  the  increase  in  the  CPI. 

DOC  Position:  For  short-term  loan 
benchmarks,  the  Subsidies  Appendix 
provides  that  we  will  use  the  most 
appropriate  national  average 
commercial  method  of  short-term 
financing,  rather  than  company  specific 
experience.  For  reasons  elaborated  in 
that  appendix  we  agree  that  foreign 
currency  loans  should  be  measured 
against  interest  rates  offered  in  the 
international  financial  market. 

Comment  10:  Since  1978,  the  U.S.  has 
taken  the  position  before  GATT  that 
export  inflation  insurance  schemes  are 
subsidies.  The  EIS  exchange  risk 
program  is  a  variant  of  these  subsidies. 

DOC  Position:  The  standard  under  the 
GATT  for  whether  such  schemes 
constitute  subsidies,  as  set  forth  above, 
is  whether  premiums  collected  are 
manifestly  inadequate  to  cover  long- 
term  operating  costs  and  losses. 
Available  information  does  not  permit 
us  to  reach  that  conclusion  in  the 
present  investigation. 

Comment  11:  With  regard  to  the  EIS 
program,  the  Department  should 
segregate  long-term  operating  costs  of 
IFTRIC  from  Qiose  to  a  specific 
insurance  product  line. 

DOC  Position:  For  the  purposes  of  this 
investigation,  based  upon  aH  the  facts 
available,  *ye  have  done  so.  Whether 
this  would  be  appropriate  in  future 
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cases  will  be  determined  upon  the  facts 
of  those  cases. 

Comment  12:  The  gross  subsidy  from 
EIS  should  be  the  difference  between 
the  lag  in  devaluation  of  the  skekel 
behind  inflation.  The  net  subsidy  is  the 
difference  between  the  gross  subsidy 
and  the  premiums. 

DOC  Position:  Since  we  did  not 
determine  that  the  EIS  program  is 
countervailable  at  this  time,  we  do  not 
have  to  reach  the  issue  of  how  to 
measure  the  value  of  the  alleged  benefit. 

Comment  13:  Under  Bethlehem  Steel 

Corp.  v.  United  States,  6  CIT .. 

Slip  Op.  84-67,  June  8, 1984,  the 
preliminary  determination  that  the 
exemption  from  the  employer's  tax  is 
not  countervailable  because  it  is 
generally  available  is  erroneous  as  a 
matter  of  law. 

DOC  Position:  In  Bethlehem,  the 
court's  broad  opinion  that  the 
Department  carmot  apply  a  rule  that 
■'generally  available"  benefits  are  not 
subsidies  is  dictum.  The  Department 
continues  to  interpret  the  language  in 
section  771(5)(B)  of  the  Act  that  the  term 
subsidy  includes  "domestic  subsidies,  if 
provided  or  required  by  government 
action  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries   .  .  ."  to  mean  that  benefits 
broadly  or  "generally  "  available  do  not 
constitute  countervailable  bounties  or 
grants.  In  this  case  we  determined  that 
the  exemption  from  the  tax  program  is 
"generally  available."  Further,  our 
position  does  not  conflict  with  the 
holding  ol  Bethlehem  which  states  that 
tax  laws  become  bounties  or  grants  to 
the  taxpayer  only  if  the  elimination  or 
reduction  of  the  tax  is  selective.  In  this 
case,  the  1980  amendment  to  the  tax  law 
was  so  broad  as  to  cover  nearly  every 
sector  of  the  economy.  Consequently, 
the  program  no  longer  operates  as  a 
selective  exemption  from  the  employer's 
tax. 

Comment  14:  The  amount  of 
countervailable  benefit  attributable  to 
the  corporation  income  tax  program  is 
the  difference  between  the  ordinary  61 
percent  and  the  special  30  percent  rate 
linked  to  ECIL  benefits.  Further,  the 
Department  should  examine  intra- 
corporate transfers  of  funds. 

DOC  Position:  DSW's  eligibility  under 
the  ECIL  program  to  pay  a  reduced 
corporate  income  tax  rate  is  an 
insufficient  basis  to  conclude  that  DSW 
has  received  a  countervailable  benefit. 
Where  DSW  paid  no  tax  because  of  its 
combined  return  with  its  parent 
company,  it  has  not  in  fact,  received  the 
benefit  of  a  lower  tax  rate.  We  are  not 
concerned  with  intra-corporate  transfers 
of  funds  but  rather  with  corporate 


income  taxes  paid  by  DS'.V  througy  ICL 
to  the  government. 

Comment  15:  The  government  ia 
subsidizing  potassium  chloride 
shipments  to  the  extent  it  is  paying  more 
than  $17.00  per  MT  for  the  grain  haul  to 
Israel.  The  facts  on  the  record  indicate 
that  21im  and  El- Yam  carry  both 
potassium  chloride  and  grain,  the 
contracts  for  import  and  export  are 
between  these  carriers  and  the 
government  and  no  others,  and  the  rates 
for  import  carriers  of  grain  to  Haifa  are 
contingent  upon  a  reciprocal  agreement 
for  export  charter  of  potassium  chloride 
from  Ashdod.  When  the  COL 
exclusively  negotiates  all  grain  import 
rates  and  the  shipment  of  potassium 
chloride  and  phosphates  are  linked  in 
reciprocal  contracts  with  all  carriers, 
there  are  no  market  rates  by  leg  of 
voyage.  Thus,  the  Department  should 
look  to  surrogate  rates  supphed  by  the 
petitioner  to  determine  market  rates. 

DOC  Position:  See  our  discussion  of 
these  issues  under  Section  n.C.  of  thia 
notice. 

Comment  18:  The  "Israeli  Port  Dues 
and  Charges"  schedule  is  designed  to 
subsidize  exports  in  general  and 
potassium  chloride  in  particular. 
Further,  the  Department  should  analyze 
the  contract  between  DSW  and  the 
Israeli  Port  Authority  to  determine  the 
extent  to  which  the  land  and  equipment 
lease  payments  have  actually  been 
adjusted  through  exchange  rate  or 
consumer  price  linkages  to  reflect  the  "'^ 

current  market  value  of  the  lease 
services  to  DWS. 

DOC  Position:  The  "Israeli  Port  Dues 
and  Charges"  schedule  does  not  apply 
to  DSW.  We  verified  that  the  rental 
charges  paid  by  DSW  are  linked  to  the 
cost  of  building  index  and  that  the 
operation  charges  are  paid  on  a  cost 
plus  basis. 

Respondent's  Comments 

Comment  I:  It  was  inappropriate  for 
ITA  to  consider  as  countervailable  the 
grants  for  the  constructin  of  ponds  and 
dikes  relating  to  the  Makleff  plant 
DSW's  pond  capacity  prior  to  the 
construction  of  the  Makleff  plant  was 
more  than  adequte  to  produce  sufficient 
raw  material  for  the  hot  leach  and 
notation  plants.  But  for  the  construction 
of  the  Makleff  plant  the  new  ponds 
would  not  have  been  constructed.  If  ITA 
insists  on  including  grants  to  Makleff- 
related  ponds,  dikes,  and  canals,  ITA 
should  calculate  the  benefit  by  dividing 
the  grant  benefit  by  total  sales  and  not 
excluding  exports  of  the  Makleff 
product 

DOC  Position:  We  have  countervailed 
the  grants  for  the  construction  of  ponds 
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and  dike*  relating  to  Makleff  because 
those  ponds  and  dikes  do  not 
exclusively  benefit  the  Makleff  plant 
Rather,  raw  material  used  for  the 
production  of  potassium  chloride  in  the 
hot  leach  and  flotation  plants  also  pass 
through  those  ponds.  The  larger  capacity 
of  the  ponds  increases  the  efficiency  of 
the  production  of  raw  material  for  all 
potassium  chloride  produced  by  DSW. 
We  therefore  have  included  in  our 
calculations  those  portions  of  the 
Makleff  grants  used  to  construct  canals. 
ponds,  dikes  and  calculated  the  benefit 
by  multiplying  the  grants  by  the 
proportion  that  potassium  chloride  from 
the  hot  leach  and  flotation  plants 
represent  of  total  potassium  chloride 
production  and  allocating  this  amount 
over  the  sales  of  the  hot  leach  and 
flotation  plants. 

Comment  Z-  ITA's  allocation  of  grants 
over  10  years  is  inappropriate.  Although 
DSWs  production  is  a  type  of  mining,  it 
is  not  the  type  envisioned  by  the  IRS 
depreciation  guidelines.  If  ITA  uses  the 
IRS  guidelines,  grants  for  land 
improvements  should  not  be  spread  over 
the  life  of  the  equipment  when  the 
grants  were  specifically  tied  to  land 
improvements  and  when  the  IRS 
guidelines  provide  specifically  that  land 
improvements  shall  be  spread  over  20 
years. 

DOC  Position:  As  discussed 
previously,  we  have  concluded  that 
there  are  no  economic  or  financial  rules 
that  mandate  the  choice  of  an  allocation 
period  and  we  have  selected  the  1977 
IRS  guidelines  as  the  standard  to  apply. 
Consistent  with  the  Subsidies  Appendix, 
we  have  selected  Category  28-Chemicals 
and  Allied  Products  which  reflects  the 
type  of  business  activities  involved  in 
DSWs  manufacture  of  potassium 
chloride. 

Comment  3:  The  preliminary 
determination  vastly  overstates  the 
benchmarks  used  to  calculate  the 
benefits  from  the  export  funds.  DSWs 
own  experience  should  be  used  as  a 
benchmark.  Since  DSW  is  one  of  the 
most  efficient  and  largest  revenue 
producing  companies  in  Israel  it  is 
unfair,  inappropriate,  and  violative  of 
the  statute  to  use  benchmark  rates 
which  include  small  and  unprofitable 
companies. 

ZXX7  Position:  As  explained  more 
fully  in  the  Subsidies  Appendix,  we  use 
as  our  benchmark  for  short-term 
financing  the  most  appropriate  national 
average  commercial  method  of  short- 
term  financing,  instead  of  company- 
specific  experience. 

Comment  4:  The  benchmark  for  export 
production  fund  loans  should  be  the 
quarterly  (not  annualized  and  not 
compoundedj  shekel  overdraft  rate. 


Further,  the  overdraft  rate  includes 
components  not  attributable  to  export 
production  fund  loans  which  are  term 
loans.  Since  ITA  is  using  the  overdraft 
as  proxy  for  a  term  loan,  it  must 
eliminate  those  elements  of  the 
revolving  credit  not  attributable  to  term 
loans.  Those  elements  are  a  negotiated 
commitment  fee  for  the  credit  line, 
penalty  interest  for  exceeding  the  credit 
line,  and  a  management  fee. 

DOC  Position:  We  agree  that  the 
benchmark  for  export  production  fund 
loans  should  be  the  quarterly  shekel 
overdraft  rate.  In  choosing  a  benchmark, 
we  are  seeking  the  national  average 
commercial  method  of  short-term  shekel 
financing.  The  benchmark  selected  for 
the  EPF  is  the  average  cost  of  overdraft 
accounts.  Since  the  management  fees, 
committment  fees  and  penalty  interest 
are  components  of  the  national  average 
experience  of  overdraft  borrowing,  they 
are  properly  included  in  the  benchmark. 

Comment  5:  With  regard  to  the 
benchmark  used  in  the  preliminary 
determination  for  the  Export  Shipments 
Fund  and  the  Import-for-Export  Fund, 
non-directed  foreign  currency  credit 
liable  to  the  surcharge  is 
unrepresentative  of  any  national 
average  because  it  represents  only  a 
narrow  segment  of  foreign  currency 
borrowing,  is  highly  restrictive,  and 
includes  a  surcharge  intended  to 
discourage  borrowing.  Further.  ITA's 
addition  of  the  surcharge  to  the  Bank  of 
Israel  figure  used  as  the  benchmark 
double-counted  the  surcharge.  Lastly, 
the  Bank  of  Israel  demonstrated  that 
commercial  loans  exist  which  should  be 
used  as  a  benchmark.  Companies  can 
discount  accounts  receivable  at  the  Euro 
rate  plus  a  certain  percent. 

DOC  Position:  We  agree  and  have 
modified  our  foreign  currency 
benchmarks  accordingly. 

Comment  6:  The  EIS  is  an 
internationally  accepted  type  of 
insurance  and  does  not  provide  a 
subsidy. 

DOC  Position:  As  stated  above, 
section  771(5)(B)  of  the  Act  incorporates 
the  Annex  to  the  Subsidies  Code  into 
U.S.  law.  Paragraph  j  of  that  Annex  sdts 
forth  the  standards  for  determining 
when  exchange  rate  insurance  schemes, 
such  as  EIS.  constitute  export  subsidies. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  all  information  used 
in  making  our  final  determination. 
During  verification  we  followed  normal 
procedures,  including  meetings  with 
government  officials,  inspection  of 
government  documents  and  on-site 
inspection  of  the  records  and  operations 
of  DSW. 


Suspmwion  of  Liquidation 

In  accordance  with  section  703(d]  of 
the  Act,  we  directed  the  U.S.  Customs 
Service  to  suspend  Uquidation  of  all 
entries  of  potassium  chloride  from  Israel 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  29, 1984.  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  net 
bounty  or  grant  for  each  such  entry  of 
this  merchandise  from  Israel  in  the 
amount  of  3.84  percent  ad  valorem. 

Administrative  Procedures 

The  Department  has  afforded 
interested  parties  an  opporttmity  to 
present  oral  views  in  accordance  with 
its  regulation  (19  CFR  355.35).  In 
accordance  with  the  Department's 
regulations  (19  CFR  355.34(A))  timely 
written  views  have  been  received  and 
considered. 

rrC  Notification 

In  accordance  with  section  705(d)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  {u% 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  make  its  determination 
whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry  within  45  days  of 
the  publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If  however,  the 
ITC  determines  that  such  injury  does 
exist  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  a  countervailing  duty  on 
potassium  chloride  from  Israel  entered, 
or  withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  net  bounty  or 
grant  amount  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  notice  is  pubbshed  pursuant  to 
section  705(d)  of  the  Act  (19  U5.C 
1671d(d)). 


Dated;  September  10. 1984. 
William  T.  Aichey. 

Acting  Assistant  Secretary  for  Trade 
Administration. 

(FK  Doc  M-24382  PUcd  S.13-»4  8:4S  ua] 
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Stainless  Steel  Round  Wire 
Announcement  of  Fourth  Quarter  1984 
Monitoring  Prices 

aoency:  International  Trade 
Administration,  Commerce. 
ACTION:  Announcement  of  the  Fourth 
Quarter  1984  Monitoring  Price  Levels  for 
Imports  of  Stainless  Steel  Round  Wire 
Products. 

summary:  Fourth  quarter  1984 

monitoring  prices  for  stainless  steel 
round  wire  products  will  remain 
unchanged  from  their  third  quarter 
levels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Fuchs,  Agreements 
Compliance  Division,  Import 
Administration.  Room  3709,  Department 
of  Commerce,  Washington,  D.C.  20230, 
telephone:  (202)  377-1102. 

SUPW^MENTARY  INFORMATION:  The 

Department  of  Commerce  announces 
that  fourth  quarter  1984  monitoring  price 
bases  and  extras  for  stainless  steel 
round  wire  products  will  not  change 
from  their  third  quarter  levels.  Increases 
in  cost  of  production  were  offset  by  the 
yen  value  relative  to  the  dollar. 

The  Department  uses  these  prices  to 
monitor  unports  of  stainless  steel  wire 
and  cold-drawn  bar  under  0.703  inches 
in  diameter  for  possible  initiation  of 
antidumping  or  countervailing  duty 
investigations.  Each  quarter  the 
Department  reviews  Japanese  steel 
production  and  delivery  costs  and 
revises  monitoring  prices  accordingly. 
The  fourth  quarter  monitoring  prices 
apply  to  those  products  exported  to  the 
United  States  on  or  after  October  1, 
1984. 

Dated:  September  in.  1984. 
AUn  F.  Holmer, 

Dfjputy  Asiiftant  Secretary  for  Import 
A  dmini<itration. 

WLUMO  coot  3510-2S-M 


Office  of  Trade  Adjuetment 
Assistance:  Petitions  by  Producing 
Firms  for  Determination  of  Eligibility 
To  Apply  for  Trade  Adjustment 
Assistance 

Pf'.UUnnn  h»v»!  been  accepted  for  filing 
from  the  following  firms:  f1)  Manson  * 
Rhh^h.  Inf; .  PO.  Box  P42»,  B«y«hore, 
Nnw  York  n70B,  pnxUir.nr  of  lirrn 


(accepted  July  23, 1984);  (2)  Custom 
Dressers,  Inc.,  2702  South  High  Avenue, 
Oklahoma  City,  Oklahoma  71329. 
producer  of  motorcycle  accessories 
(accepted  July  24, 1984);  (3)  Schott  Bros., 
Inc..  358  Lehigh  Avenue,  Perth  Amboy, 
New  Jersey  08861,  producer  of  men's 
jackets  (accepted  July  26. 1984);  (4) 
Puerto  Rican  Cement  Compamy,  GPO 
Box  4487,  San  Juaa  Puerto  Rico  00936. 
producer  of  cement  and  bags  (accepted 
July  27, 1984);  (5)  Orange  County  Coat 
Company,  Inc.,  5-11  Washington 
Terrace.  Newburgh.  New  York  12550. 
producer  of  women's  coats  and  suits 
(accepted  July  27. 1984);  (6)  MM. 
Rhodes,  Inc.,  99  Thompson  Road,  Avon, 
Connecticut  06001.  producer  of  timing 
devices  (accepted  July  30, 1984);  (7) 
Rocky  Mountain  Refractories.  1550 
Pioneer  Road.  Salt  Lake  City.  Utah 
84104.  producer  of  cement  and  barite 
(accepted  August  1, 1984);  (8)  McGuire 
Manufacturing  Company.  Inc..  P.O.  Box 
7015.  Prospect.  Connecticut  06712, 
producer  of  plumbing  supplies  (accepted 
August  2. 1984);  (9)  The  EdnaUte 
Corporation.  200  North  Water  Street 
Peekskill,  New  York  10566,  producer  of 
optical  lenses  for  printing  and  copying 
machines,  and  other  vision  systems 
(accepted  August  2, 1984);  (10)  Jacobson 
Tool  &  Manufacturing  Corporation,  8141 
North  Lawndale  Avenue.  Skokie,  Illinois 
60076,  producer  of  machine  tools 
(accepted  August  3. 1984);  (11)  G.J.  Lupo 
Company,  Inc..  2482  South  3270  West. 
Salt  Lake  City,  Utah  84119,  producer  of 
mining  equipment  (accepted  August  3. 
1984);  (12)  Altra.  Inc.  5541  Central 
Avenue.  Boulder,  Colorado  80301, 
producer  of  adult  jackets,  coats,  pants, 
overalls,  and  shorts;  children's  jackets; 
luggage,  packs,  tote  and  travel  bags 
(accepted  August  6. 1984);  (13)  John 
Royle  &  Sons.  1000  Cannonball  Road. 
Pompton  Lakes,  New  Jersey  07442. 
producer  of  extruding  machinery 
(accepted  August  7. 1984);  (14) 
Adirondack  Foundries,  Inc.,  Shaker 
Road,  Watervliet,  New  York  12189. 
producer  of  valves  and  other  castings 
(accepted  August  7, 1984);  (15)  Dandy 
Zipper  Manufacturing  Company,  Inc., 
434  South  Fifth  Street,  Brooklyn.  New 
York  11211,  producer  of  slide  fasteners 
(accepted  August  7, 1984);  (16)  Globe 
United,  Inc.,  N92  W158O0  Megal  Drive, 
Menomonee  Falls,  Wisconsin  53051, 
producer  of  roller  skates  (accepted 
August  7, 1984);  (17)  Universal  Ceramics, 
Inc.,  P.O.  Box  483,  Adairsville,  Georgia 
30103,  producer  of  ceramic  tiles 
(accepted  August  7, 1984);  (18)  MICMIX 
Audio  Products,  Inc.,  2995  Ladybird 
Lane,  Dallas,  Texas  75220.  producer  of 
audio  equipment  (accepted  August  7, 
1984);  (19)  Amr.rir.Hn  Poly-Seal,  Inc..  The 
linmillon  Building.  Folri^t  Industrial 


Park.  Folcroft  Pennsylvaoia  19032. 
producer  of  waterbeds  (accepted  August 
7. 1984);  (20)  Honey  Acres.  Ino,  Hi^iway 
67  North,  Ashippun,  Wisconsin  5300S, 
producer  of  honey,  candy  and  beeswax 
(accepted  August  7. 1984);  (21)  Imperial 
Knitting  Company,  Inc..  2745  f^Jorth  3rd 
Street,  Milwaukee.  Wisconsin  53212, 
producer  of  men's  and  women's 
sweaters;  caps  &  blankets  (accepted 
August  8. 1984);  (22)  Kearsarge  Peg 
Company,  Inc..  P.O.  Box  158.  Bartlett 
New  Hampshire  03812.  producer  of 
wood  pegs  (accepted  August  9, 1984); 
(23)  Philip's  Sportsware,  Inc.,  156  Porter 
Street  East  Boston,  Massachusetts 
02128.  producer  of  women's  Jackets 
(accepted  August  9. 1984);  (24)  W.C 
Redmon  Company,  P.O.  Box  7.  Peru. 
Indiana  46070,  producer  of  hampers, 
baskets,  chests .  trunks ,  bass  i  nets 
and  shelving  (accepted 
August  la  1984);  (25)  Bertsch  and 
Company,  Inc..  2  East  Church  Street 
Cambri(]^  Qty.  Indiana  47327,  producer 
of  machine  tools  (accepted  August  10, 
1984);  (26)  Harmony  Design.  Int.  P.O. 
Box  774.  Boulder,  Colorado  80306, 
producer  of  belt  buckles  (accepted 
August  la  1964);  (27)  Albany  Hyatt 
Billiard  Ball  Company,  Inc.,  8  Easy 
Street  Glens  Falls.  New  York  12801, 
producer  of  biUiard  balls  (accepted 
August  13. 1984);  (28)  Gateway 
Corporation.  P.O.  Box  908,  Corinth, 
Mississippi  38834,  producer  of  wood 
handles  (accepted  August  13, 1984);  (29) 
Brosius  Brothers,  Inc.,  11640  Adie  Road, 
St.  Louis,  Missouri  63043,  producer  of 
fastening  tools  and  industrial  equipment 
(accepted  August  13, 1984);  (30)  Flo 
Hawaii,  Inc..  1320  Kalani  Street 
Honolulu,  Hawaii  96817,  producer  of 
women's  blouses,  dresses,  shorts  ft 
skirts  (accepted  August  14, 1984);  (31) 
Jon  Pier.  Inc.,  1439  S.  State  College 
Boulevard,  Anaheim,  California  92808. 
producer  of  women's  pants,  skirts, 
jackets,  blouses  and  shirts  (accepted 
August  14. 1984);  (32)  J&S  Shoe 
Manufacturing  Corporation,  3^-40  30th 
Street  Long  Island  City,  New  York 
11101,  producer  of  women's  footwear 
(accepted  August  14, 1984):  (33) 
Kalkstein  Silk  Mills,  Inc.,  75  Wood 
Street.  Peterson,  New  Jersey  07524. 
producer  of  fabric  (accepted  August  15, 
1984):  (34)  Oberhamer  Shoe  Company. 
425  Minnehaha  Avenue,  St.  Paul, 
Minnesota  55103.  producer  of  footwear 
(accepted  August  17, 1984);  (35)  DftD 
Products,  Inc..  P.O.  Box  215,  North 
Prairie.  Wisconsin  53153,  producer  of 
aquatic  weed  harvesters  and  other 
equipment  (accepted  August  21. 1984); 
(36)  Magic  Maricr  Industries,  Inc..  467 
Calhoun  Street,  Trenton,  New  Jersey 
0881ft  producer  of  writing  instruments 
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(accepted  August  21. 1984);  (37)  United 
Lens  Company,  Ina,  259  Worcester 
Street  Southbridge,  Massachusetts 
01550.  producer  of  ophthalmic  and 
industrial  lens  blanks  (accepted  August 
21. 1984);  (38)  Elegant  Yam.  Inc..  861 
South  Main  Street,  Webster, 
Massachusetts  01570,  producer  of  yam 
(accepted  August  23, 1964);  (39) 
Catamount  Glassware  Company,  Inc., 
Water  Street.  North  Bennington. 
Vermont  05257,  producer  of  glass 
cookware  (accepted  August  24. 1984); 
(40)  Fabsco  Corporation,  1745  West 
124th  Street.  Calumet  Park.  Illinois 
60643.  producer  of  industrial  fasteners 
(accepted  August  24. 1984);  (41)  Albar, 
Inc.,  P.O.  Box  2368,  Lynnwood. 
Wasington  98036.  producer  of 
transformers  and  other  power 
conversion  equipment  (accepted  August 
28, 1984);  (42)  Factory  BouUque.  Inc..  140 
North  Marine  Avenue,  Wilmington. 
California  907444,  producer  of  adult's 
swimwear  and  shorts,  and  other  fabric 
articles  (accepted  August  28. 1984);  (43) 
Sunburst  Products,  Inc.,  21025  Osbome 
Street,  Canoga  Park.  California  91304, 
producer  of  wallets,  eyeglass  cases  and 
tote  bags  (accepted  August  28, 1984); 
(44)  International  Chain  Corporation, 
9800  NW  79th  Avenue.  Hialeah  Gardens. 
Florida  33016,  producer  of  jewelry 
(accepted  August  28, 1984)  (45)  R&M 
Manufacturing  Corporation.  124  Water 
Street  Leominster.  Massachusetts  01453, 
producer  of  women's  pajamas, 
nightgowns  and  robes  (accepted  August 
28. 1984);  (46)  The  Trojan  Luggage 
Company,  P.O.  Box  13127.  Memphis. 
Tennessee  38113,  producer  of  luggage, 
trunks  and  footlockers  (accepted  August 
30. 1984);  (47)  Ungley  Products,  Inc., 
Four  Pines  Bridge  Road,  Beacon  Falls, 
Connecticut  06403-1399,  producer  of 
solar  equipment  greenhouses  and 
skylights  (accepted  August  30. 1984);  (48) 
Northeast  Tool  and  Engineering 
Company.  797  Page  Boulevard,  East 
Springfield.  Massachusetts  01104. 
producer  of  forgoings  (accepted  August 
30, 1984);  (49)  American  Actuator 
Corporation,  P.O.  Box  384,  Stamford, 
Connecticut  06904.  producer  of  machine 
tool  accessories  (accepted  August  30. 
1984);  (50)  Mathewson  Corporation,  Two 
Hancock  Street  Quincy.  Massachusetts 
92171.  producer  of  mattress-making 
machinery,  sewing  machinery,  and 
marine  propulsion  systems  (accepted 
August  30, 1984);  (51)  The  Bastian 
Company,  Inc.,  1600  North  Clinton 
Avenue,  Rochester.  New  York  14621, 
producer  of  jeweh^  and  name  tags 
(accepted  September  4, 1984);  (52)  Gayle 
Manufacturing  Company,  Inc.,  P.O.  Box 
1365.  Woodland.  California  95695. 
fabricator  of  stmctural  steel  (accepted 


September  4. 1984);  and  (53)  Twin 
Manufacturing  Company,  Inc..  215 
Candlewood  Road.  North  Bayshore. 
New  York  11706,  producer  of  men's  and 
women's  jackets,  vests,  shorts  and 
jogging  suits  (accepted  September  4, 
1984). 

The  petitions  were  submitted 
pursueint  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L  93-618)  and  S  315.23  of 
the  Adjustment  Assistance  Regulations 
for  Firms  and  Communities  (13  CFR  Part 
315).  Consequently,  the  United  States 
Department  of  Commerce  has  initiated 
separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the  firm's 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
petitioning  firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Director.  Certification  Division, 
Office  of  Trade  Adjustment  Assistance, 
International  Trade  Administration. 
U.S.,  Department  of  Commerce, 
Washington,  D.C.  20230.  no  later  than 
the  close  of  business  of  the  tenth 
calendar  day  following  the  pubUcation 
of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  oETicial  program  number  and 
tide  of  the  program  under  which  these 
petitions  are  submitted  is  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibihty  under  the 
Trade  Act  of  1974.  the  requirements  of 
Office  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
lack  W.  Osbuni,  Jr., 

Director.  Certification  Division.  Office  of 
Trade  Adjustment  Assistance.  ' 
[FR  Doc.  84-24*31  Filed  9-lJ-M;  8:45  am] 
BIUJNQCOOC  3610-On-M 


National  Buraau  of  Standards 

National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Standards 

agency:  National  Bureau  of  Standards, 
DOC. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  pubhc  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 


system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Bureau  of  Standards  (NBS)  on  behalf  of 
NFPA  is  being  undertaken  as  a  public 
service;  NBS  does  not  necessarily 
endorse,  approve,  or  recommend  any  of 
the  standards  referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

address:  Secretary,  Standards  Council, 
NFPA,  Batterymarch  Park,  Quincy, 
Massachusetts  02269. 
FOR  FURTHER  INFORMATION  CONTACT 

Secretary.  Standards  Council,  at  above 
address.  (617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  Part  51. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Secretary, 
Standards  Council,  NFPA,  Batterymarch 
Park,  Quincy,  Massachusetts  02269. 
Each  person  who  submits  a  proposal 
must  include  his  or  her  name  and 
address,  must  identify  the  notice  and 
must  give  reasons  for  the  proposal.  The 
NTPA  will  consider  any  proposal  that  it 
receives  on  or  before  the  date  listed 
with  the  standard. 

The  NFPA  will  pubhsh  a  copy  of  each 
written  proposal  that  it  receives  and  the 
disposition  of  each  proposal  by  the 
NFPA  Committee  as  the  Technical 
Committee  Report  The  NFPA  wUl  send 
a  copy  of  the  "Technical  Committee 
Report  to  each  person  who  submits  a 
proposal. 

Dated:  September  10. 1984. 
Ernest  Ambler, 

Director.  National  Bureau  of  Standards. 

Committees  Soliciting  Proposals 

The  following  Committees  are 
planning  to  meet  to  begin  preparation  of 
their  respective  reports.  In  accordance 
with  the  Regulations  Governing 
Committee  Projects,  Committees  are 
now  accepting  proposals  for 
recommendations  on  documents  content 
on  the  documents  listed  below. 
Proposals  received  by  the  closing  date 
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indicated  will  be  acted  on  by  the 
Committee,  and  that  action  *wll  be 
published  in  the  Committee's  Report. 
Proposals  must  be  submitted  to 
Assistant  Vice  President  Arthur  E.  Cote 
on  Proposal  Forms  (available  from  Mr. 
Cote). 


RwTMtnnal  Vatvctw 
NFPA  5010-1962. 


Boiler  Fumacs  ExptoaoriK 

NFPA     85^-1962.     PiiwwizMJ     FiMt 

Systems. 
NFPA  850-1982.  FumKe  Implosion* 
Chemicals  and  Eiplosives: 

NFPA     40-1082.    CelUoaa     NnraM 

Moboo  Pictun  Rim. 
NFPA    498-198Z    Explosives    Motoi 
Vehicle  Teminals 
Combustible  Metals 

NFPA  48-1981,  Magneakim 

NFPA  482-198Z  Zircanwn 

NFPA  481-1962.  TrtamutP  _ 

Dust  Explosion  Hazards 

NFPA  61A-1984.  Manu(aclui-»io  and 

Handling  o(  Starch 
NFPA  61B-1980.  Grain  Elevators  and 

Bulk  Gram  Handling  FaaMas. 
NFPA  610-1984.  Dust  Exploswns  in 

Feed  Mills 
NFPA  610-1964.  Milling  o(  Agncultur- 
1   Comnwditiat   tor   Humv   Con- 
sumption 
NFPA  65-1980.  Processing  and  Fin- 
ishing ol  Akjmntfn 
NFPA  651-1960,  Manufacture  of  Alu- 
minum or  Magnaaajni  Powder 
ElectncaJ  Equipmont  tor  IndustnaJ  Mach»v 
ery 

NFPA  79-1964,  El«:tncal  Eqm)iTwnt 

for  Industrial  Machmory 
Fire  Tests 

Proposed  NFPA  264.  Heat  Release 

Flale.     Meoturement    by    Oxygen 

Consumption. 
NFPA  702-1980.  ClasaHication  of  the 

FlammabiMy  of  Weaitng  Apparel. 
Firesafety  Symbola: 

Proposed  NFPA  171,  Visual  Alerting 

Symboli  for  Qenaral  Public  F«»- 

satoiy. 
NFPA    172-1980,    Arehrtoctural    and 

Engineenng  Oavnnga 
NFPA  174-1980.  Rnk  Analysis  Dia- 
grams 
NFPA  178-1980.  F»e  Fighting  Oper- 
ations 
Foem- 

NFPA  11-1963,  Low  ExpMision  and 

Combined  Aganl  Syatama. 
NFPA     11A-1983.    High     Expansion 

Foam  Systems. 
Industrial  and  Medical  finioa 

NFPA    51-1983,    Oxygen-Fuel    Gas 

Welding    and    Cutting    and    Allied 

Processes. 
NFPA       56F-1983.       Nonflammabia 

Medical  Gas  SysMma. 
Lightmng  Protection: 

NFPA  78-1983.  Lightning  Protection 

Code 
Loss    Prevention    Procedure*   and   Prac- 
tices 
NFPA   27-1961,   Organgation,   Tram- 

ing  and  Equpmanl  of  Pnvale  Fire 

Bngades. 
NFPA   801-1981,    Guard   ServKse   m 

Fire  Loss  Pravention 
NFPA  601A-19ei,  Guard  Operatnna 

m  Fire  Los*  rVaventiori. 
Marine  Rre  Protacboii. 

NFPA  303-1984.  Mannas  and  Boat- 
yard* 
National  Elactncal  Code: 

NFPA    70-1964.    Matlontf    Elec«ic« 

Code. 
Non-Nudear  Power  Genereting  Plams: 
Proposed  NFPA  851,  Rre  Pixmokm 

tor  Hydroalaclhc  Qarwtaling  Planfc 
PortaUa  Fn  Extinguahsra: 

NFPA  10-1964,  Portabia  Flra  Extlrv 

guatiara. 
NFPA  10L-1WO,  Modal  Erabbig  Act 

lor  Ponabia  Fire  Extingulahars 


Jan  18.  iges 

Aug.  31,  1984. 
Dec.  31  1965 
Dec  31.  1964 

June  30,  1965 
June  30,  1965 
June  30.  1965. 

(open) 

Jan  15.  1985. 

(open). 

(open). 

Jan.  15,  1965. 
Jan  15,  1985. 

Jwi.  18,  1965. 

Jan   18.  1985 

Jan  18.  1985 

Jan.  18,  1985. 

Jan  18,  1965. 
Jan.  18.  1965. 
Jan.  18,  1965 

(open) 
(open). 

OCL  5.  1984. 

Oa  5,  1964 

Jan  18.  1985 

Dec.  31.  1964 

Dec  31.  1984. 
Dae.  31,  1864. 

Jan.  18.  1865. 

Nov.  23.  1964. 

Jan  18.  1965 

Jwi.  18,  1986. 
Jw.  \t.  1885. 


Rural  F*a  ProtecHori  and  Control 

Propoaed  NFPA  1232.  Stratagwa  tor 
OMaawig  and   Mowng  Waiar  tor 
Rural  Fire  Oficara 
Storage: 

NFPA     231-1984.     Indoor 
Storege 

tffPA  2310-1860.  Rubber  Tkaa 

NFPA      232-1980,      Protection      ol 


VaW-    Jan.  18,  1866 
Jan.  ia.  1965 

Qenam    Jan  16.  1965. 


NFPA    232AM- 1980.    ArcNvaa    and 
Record  Cenlars. 
System*  CkxKepts  for  Fire  Pnotecnon  in 
Stnjctures 
Proposed  NFPA  550,  GukM  tor  Fire- 
hM)!  Conoapis  Traa. 
Water  Extinguishmg  SysMma 

NFPA  14-1962,  S«anito«>e  wd  Hoaa 

Systems 
NFPA   16-1960,  Foam  Water  Sprw- 

klar  and  Spray  Systems 
NFPA  1^-1963.  Qoeeo-Head  Foam 

Water  Sprinkler  Systems 
NFPA  20-1982.  Fre  Purr^is 


Aug.  31.  1864 
Aug.  IS.  1964 

Auft  IS.  1964. 


Oct  S.  1964. 

(open). 

(open). 

(open) 

Jan   IS.  1985 


|FR  Doc.  84-2437-  FUed  9-1J-84.  845  ami 
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National  Rre  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

agency:  National  Bureau  of  Standards, 

Commerce. 

action:  Notice  of  requests  for 
comments. 

summary:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May.  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1985  Annual  Meeting.  The 
publication  of  this  notice  by  the 
National  Bureau  of  Standards  (NBS)  on 
behalf  of  NFPA  is  being  undertaken  as  a 
pubhc  service;  NBS  does  not  necessarily 
endorse,  approve,  or  recommend  any  of 
the  standards  referencdd  in  the  notice. 

DATES:  Technical  Committee  Reports 
have  been  available  for  distribution 
since  August  17, 1984.  Comments 
received  on  or  before  November  2, 1984, 
will  be  considered  by  the  NFPA  before 
fmal  action  is  taken  on  the  proposals. 

address:  The  1985  Annual  Technical 
Committee  Reports  are  available  from 
NFPA,  Publications  Department, 
Batterymarch  Park,  Quincy, 
Massachusetts  02269.  (No  charge  for 
single  copies.)  Comments  on  the  reports 
should  be  submitted  to  Secretary. 


Staadonk  Couadl  NFPA.  Batterymarch 

Park,  Quincy,  Massachusetts  02289. 

FOR  FURT»«fi  mromumoH  contact 

Secretary,  Standards  Council,  at  above 
address,  (607)  770-3000. 

SUPPLEMCNTANV  INFORMATKMC 

Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agenaes 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
nationa  Rqe  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  Part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  of  each 
year.  The  NFPA  invites  public  comment 
on  its  Technical  Committee  Reports. 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Secretary, 
Standards  Council,  NFPA,  Batterymarch 
Park.  Quincy,  Massachusetts  02269. 
Commentors  may  use  the  forms 
provided  for  comments  in  the  Technical 
Comimittee  Reports.  Each  person 
submitting  a  comment  should  include  his 
or  her  name  and  address,  identify  the 
notice,  and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  November  2, 1984,  will  be 
considered  by  the  NTPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Technical 
Committee  Docimientation  by  March  22. 
1985,  prior  to  the  Annual  Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commentor. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Annual  Meeting,  May  13-17, 
1985,  at  the  Hyatt  Regency  in  Chicago, 
Illinois,  by  NFPA  members. 

Dateii:  September  10.  1984. 

Emest  Ambler, 

Director,  National  Bureau  of  Standards- 
Action  at  the  NFPA  Annual  Meeting 

in  May  1985  is  being  proposed  on  the 

NFPA  standards  listed  below: 
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UK  ABOual  Maetiag  Tachnkal  Coibi^Mm 
Rflporti 

Committee  reporting  and  action 

Aviatioo 

Airport  Facilities 

NFPA  417.  Aircraft  Loading  Walkways,  Q-P 

BoUar  Furnace  Explosiona 

NFPA  85&  Pulverized  Coal-Fired  Multiple 
Burner  Boiler  Furnaces,  O-P 

Building  Constniction 

Building  Construction 

NFPA  204M.  Smoke  and  Heat  Venting.  O-P 
NFPA  205MT,  Plastics  in  Building 

Construction,  W 
NFPA  22a  Types  of  Building  Construction, 

O-P 
NFPA  703,  Impregnated  Wood  and  Fire 

Retardance  Coatings  of  Building  Materials. 

O-P 

Flra  Doota  and  Windows 

NFPA  105M.  Smoke  and  Draft  Control  Door 
AssembUes.  N-O 

Ghamicals  and  Explosives 

Explosives 

NFPA  495,  Explosive  Materials.  O-P 

Fire  Department  Equipment 

NFPA  1901.  Automotive  Fire  Apparatus,  O-P 

Fire  Hose 

NFPA  1961.  Fire  Hose.  O-P 

Flra  Servios  Training 

NFPA  140Z  Fire  Fighter  Training  Centers.  N- 
O 

Haloganatad  Fire  Extinguishing  Agent 
Syatams 

NFPA  12A.  Halon  1301.  0-C 
NFPA  12B.  Halon  1211.  O-C 

Iifar*nM.  Museums  and  Historic  Buildings 

NFPA  910,  Protection  of  Libary  Collections 

From  Fire,  O-C 
NFPA  911,  Protection  of  Museum  Collections 

From  Fire,  O-C 

Marine  Fin  Protection 

Marine  Terminals 

NFPA  307  (incorporating  existinf  NFPA  87). 
Operation  of  Marine  Terminals,  N-O 

Ovens  and  Furnaces 

NFPA  86D.  Industrial  Furnaces  Using 
Vacuums  as  Atmosphere,  O-P 

Protective  Equipment  for  Fire  Fighters 

NFPA  1975,  Station  Uniforms.  N-O 

NFPA  1983,  Personnel  Ropes,  N-O  ;    , 

Race  Track  Stables 

NFPA  150.  Race  Track  Stables,  O-P 
Signaling  Systems 

Central  Station  Signaling  Systems 

NFPA  71,  Central  Station  Signaling  Systems. 
O-C 

Types  of  Action 

Proposed  action  on  ofTicial  documents: 


O-P    Partial  amendments. 
O-C    Complete  revision. 
Proposed  action  on  new  documents:  N-O 
Official  adoption. 
Other  Proposed  Action:  W    Withdrawal. 

pnt  Doc  S4-2433e  Filed  B-lJ-84;  »:4S  imj 
MLLMQ  CODE  M10-19-II 


COMMrTTEE  FOR  PURCHASE  FROM 
THE  BUNO  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1984;  Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1984  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 
EFFECTIVE  DATE:  September  14. 1984. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT 
C.W.  Fletcher,  (703)  557-1145. 
SUPPUEMENTARY  INFORMATION:  On 
March  16,  May  11.  June  22,  June  29, 1984, 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
pubhshed  a  notice  (49  FR  9941,  49  FR 
20048,  49  FR  26790,  49  FR  25664)  of 
proposed  addition  to  Procurement  List 
1984,  October  18. 1983  (48  FR  48415). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determine  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-4ac.  85  Stat.  77. 

I  certify  that  the  following  action  will 
not  have  a  signficant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  complance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  or 
provide  the  commodities  and  service 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1984: 

Class  7530 

Folder  Set.  File:  7530-00-286-6926 


Class  7920 

Cloth.  Wiping:  7920-LL-L03-6134 
(Requirements  for  Pearl  Harbor  Naval 
Shipyard.  Pearl  Harbor,  Hawaii  only) 

SIC  7349 

Janitorial/Custodial,  Federal  Building  and 
Courthouse.  5th  and  Okmulgee,  Muskogee, 
Oklahoma 

Janitorial/Custodial,  U.S.  Courthouse, 
Broadway  and  Maine,  Portland,  Oregon 

SIC  7369 

Commissary  Shelf  Stocking  and  Custodial, 
Lowry  Air  Force  Base.  Colorado 

SIC  9199 

Administrative  Services,  DCASR  Building  B- 

95.  805  Walker  Street  Marietta,  Georgia 
C.W.  Fletcher, 

Executive  Director 

(FR  Doc.  B4-24aa0  Filed  9-13-84:  8:45  am] 
BILUMG  CODE  SS20-33-M 


Procurement  List  1984;  Proposed 
Additions  snd  Deletions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to  and 
deletions  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1984  commodities  and 
a  mihtary  resale  commodity  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

DATE:  Comments  must  be  received  on  or 
before  October  17, 1984. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 

C.W.  Fletcher.  (703)  557-1145, 

SUPPlfMENTARY  INFORMATION:  This 
notice  is  pubhshed  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federai  Government  will  be  required  to 
procure  the  commodities,  military  resale 
commodity  and  service  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities,  military  resale  commodity, 
and  service  to  Procurement  List  1984. 
October  18.  1983  (48  FR  48415): 
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cussssoe 

Pin  Connecting  Track:  5306-00-679-9658 

Class  8465 

Canteen,  Water,  Plastic:  8465-01-115-0026 
Pack,  Personal  Gear  8465-01-141-2321 
Military  Resale  Item  No.  and  Name:  No.  519 
Fabric  Softener,  Reusable 

SIC  7349 

Janitorial/Custodial,  Federal  Building  and 
U.S.  Courthouse,  550  West  Fort  Street, 
Boise,  Idaho 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  from  Procurement  Lhst 
1984,  October  18, 1983  (48  FR  48415): 

Class  8415 

Mask,  Extreme  Cold  Weather  8415-00-243- 
9844 

SIC  7331 

Mailing  Service  for  the  following:  United 

States  Metric  Board,  Arlington,  Virginia 
CW.  Fletcher. 
Executive  Director. 

(FR  Doc.  84-2438-1  Filed  9-1S-S4  B:45  ajn| 
BILUNQ  CODE  St30-33-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Deletion  and 
Amendments  to  Systems  of  Records 
Notices 

agency:  Office  of  the  Secretary,  DoD, 
action:  Notice  of  deletion  and 
amendments  to  system  of  records. 


SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  delete  one  and 
amend  two  notices  for  systems  of 
records  subject  to  the  Privacy  Act  of 
1974.  The  specific  changes  to  the  notices 
being  amended  are  set  forth  below 
folowed  by  the  system  notices,  as 
amended,  published  in  their  entirety. 
DATES:  This  shall  be  effective  without 
further  notice  October  15, 1984,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 
ADDRESS:  Send  any  comments  to  the 
System  Manager  identified  in  the  system 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norma  Cook,  Privacy  Act  Officer, 
OSASD{A),  Room  5C-315,  Pentagon, 
Washington,  D.C.  20301-1155  Telephone: 
202/695-09^0. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  Secretary  of  Defense  (OSD) 
systems  of  records  notices  as  prescribed 
by  the  Privacy  Act  of  1974,  Title  5, 
United  States  Code  552a  (Pub.  L  93-579; 


44  Stat.  1896.  et seq]  have  been 
published  in  the  Federal  Register  at: 

FR  Doc.  83-12048  (48  FR-25827)  June  6. 

1983 
FR  Doc.  84-4418  (49  FR  6145)  February 

17,1984 
FR  Doc.  84-17736  (49  FR  27602)  July  5. 

1984 
FR  Doc.  84-20096  (49  FR  30560)  July  31, 

1984 
FR  Doc.  84-22569  (49  FR  33700)  August 

24,  1984 

The  proposed  amendments  are  not 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(o)  of  the  Act  which  requires 
the  submission  of  an  altered  system 
report. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

DELETION 

DUSDRE  03 

System  Name: 

Inventor's  File,  Office  Under 
Secretarty  of  Defense  (Research  and 
Engineering)  (48  FR  25861,  June  6, 1983). 

Reason:  This  system  is  no  longer 
being  maintained  as  a  system  of  records. 

AMENDMENTS 

DUSDRE  02 

System  Name: 

OUSDRE  Personnel  Administration 
files  (48  FR  25860,  June  6. 1983). 
Changes: 

Add  the  heading  '■PURPOSE(S)" 
before  the  heading  Routine  Uses  of 
Records  Maintained  in  the  system, 
including  Categories  of  Users  and 
purposes  of  such  uses. 

Add  the  following  paragraph  under 
the  heading  PURPOSE(S):  The 
information  contained  in  these 
personnel  files  is  used  by  the  office 
manager,  supervisory  personnel  and  the 
Under  Secretary  of  Defense  for 
Resetirch  and  Engineering  in  the 
management  of  his/her  organization. 
Specific  uses  include  determining 
eligibility  for  appointment  to  positions; 
reviewing  financial  interest  and 
background  of  individual  applying  for 
appointments;  comparing  individual 
resumes  and  job  requirements;  keep 
account  of  time  worked;  travel 
performed;  orders  issued,  awards  given 
to  personnel  and  secvuity  clearance 
granted." 

Delete  the  heading  'Routine  uses 
(disclosure)  of  Records  Maintained  in 
the  System  Including  Categories  of 
Users,  Uses,  and  purpose  of  such  Uses. " 

Delete  the  heading  "Internal  Users. 
Uses,  and  Purposes.  " 

Delete  the  paragraph  following  the 
above  heading. 


Delete  the  heading  "External  Usen," 
Uses, "  and  Purposes  "  and  add  the 
heading  "Routine  Uses  of  Records 
Maintained  in  the  System,  Including 
Categories  of  users  and  the  purposes  of 
such  uses. " 

AMENDMENTS 
DUSDRE  04 

System  Name 

Requests  for  two- Year  Foreign 
Residence  Waiver  Files  (48  FR  25861, 
June  6, 1983). 

Changes: 

Add  the  following  heading 
"PurposefsJ"  before  the  heading  Routine 
uses  of  Records  Maintained  in  the 
System,  Including  Categories  of  Users 
end  Purposes  of  Such  Uses. 

Add  the  following  paragraph  under 
the  heading  PURPOSE(S)  "Data  is  used 
by  Under  Secretiry  of  Defense  for 
Research  and  Engineering,  Seciuity 
Policy  and  Review  Division  Officials  to 
evaluate  requests  of  foreigners 
requesting  Waiver  of  Foreign 
Residency." 

Delete  the  heading  "Routine  Uses 
(disclosure)  of  records  Maintained  in 
the  System  Including  Categories  of 
Users,  Uses,  and  the  purpose  of  Such 
Uses. " 

Deleted  the  heading  "Internal  Users, 
Uses,  and  Purposes. " 

Delete  the  paragraph  following  the 
above  heading. 

Delete  the  heading  "External,  Users, 
Uses,  and  Purpose"  &nd  add  the  heading 
"Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  purposes  of  Such  Uses. " 

Delete  the  paragraph  under  the 
heading  "Safeguards" &nd  add  the 
paragraph  "Btlilding  Guards  and  Secure 
(Vault)  Area.  Records  are  maintained  in 
an  area  .accessible  only  to  authorized 
personnel". 

Delete  third  line  imder  heading 
"Notification  Procedure"  and  add 
"Room  3E1065". 

Systems  DUSDRE  02  and  DUSDRE  04 
read  as  follows: 

DUSDRE  02 


OUSDRE  Personnel  Administration 
Files. 

VYSTEM  location: 

Office  of  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
(OUSDRE).  Office  Secretary  of  Defense, 
Room  3E1006,  Pentagon,  Washington, 
D.C.  20301-3000 
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All  employees  assigned  to  or 
considered  for  positions  in  OUSDRE 
including  civilian  and  military  personnel 
and  consultants. 

CATioomes  or  nconos  m  tni  systcm: 

These  files  contain  position 
descriptions;  biographical  resumes, 
qualification  stitements  (SD  171.  SD  173. 
SD  398.  SF 161,  etc.):  Confidential 
Statement  of  Affiliations  and  Financial 
Interests.  Department  of  Defense 
Personnel  (DD  Form  1555);  requests  for 
personnel  actions  {SD  52, 108); 
notification  of  Personal  Action  (SD  50): 
appointments  affidavits  (SF  61,  81B); 
■ward  recommendations;  appraisals  and 
efficiency  reports;  time  and  attendance 
records  (SF  1135);  travel  orders  and 
vouchers:  and  security  clearance 
information. 

AUTMOmTY  FOR  MAINTEMANCE  Of  THC 
SYSTEM: 

10  U.S.C  133. 

rum>osE(s): 

The  information  contained  in  these 
personnel  files  is  used  by  the  office 
manager,  supervisory  personnel  and  the 
Under  Secretary  of  Defense  for 
Research  and  Engineering  in  the 
management  of  his  organization. 
Specific  uses  include:  Determining 
eligibility  for  appointment  to  positions: 
reviewing  financial  interest  and 
backgrotmd  of  individual  applying  for 
appointments;  comparing  individuals 
resumes  with  job  requirements:  keeping 
account  of  time  worked:  travel 
performed:  orders  issued;  awards  given 
to  Personnel  and  Security  Clearances 
granted. 

ROUTINC  USES  OF  RECOmiS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDUM  CATEGORIES  OF 
USERS  AMD  THE  FURFOSCS  OF  SUCH  USES: 

See  Office  of  the  Secretary  of  Defense 
(OSD),  Blanket  Routine  Uses  at  the  head 
of  this  Component's  published  system 
notices. 

FOUCIES  AND  PRACTICES  FOR  STORIMO, 
RCTRKVMa,  ACCESSMO,  RETAMMO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
retrievabhjty: 

Filed  alphabetically  by  last  name  of 
the  individual  concerned. 

SAFEGUARDS: 

Building  guards  and  locked  file 
containers.  Records  arc  maintained  in 
areas  accessible  only  to  authorized 
personnel. 


Records  are  temporary  in  nature  and 
are  destroyed  after  Individuals  leave 
employment  of  OUSDRE  or  are  no 
longer  under  consideration  for 
employment 

system  ■UWA0ER(8)  and  ADDRESS: 

Executive  Assistant  tu  USDRE,  Office 
of  the  Secretary  of  Defense, 
Washington,  D.C  20301. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from: 
Personnel  Assistant,  Office  of  the 
Executive  Assistant  to  USDRE.  Room 
3E1006,  Pentagon,  Washington.  D.C. 
20301-3000,  Telephone:  202-695-6558. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address,  telephone 
number,  and  any  other  information 
which  would  help  in  identifying  the 
desired  inforemation. 

For  personal  visits,  the  individual 
must  be  able  to  provide  acceptable 
identification,  that  is.  driver's  license, 
employing  office's  identification  card, 
and  give  verbal  information  that  could 
be  verified  with  his  "case  folder. " 

RECORD  ACCESS  PROCEDURES 

Requests  should  be  addressed  to 
System  Manager  as  shown  above. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rulds  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  28ab  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
Directorate  for  Personnel  and  Security. 
Security  Division.  Washington 
Headquarters  Services,  Department  of 
Defense,  individuals  concerned,  travel 
vouchers,  security  forms,  travel  orders, 
individual's  supervisors,  and  time  and 
attendance  derks. 

EXEMPTION  CLAIMED  UNDER  THIS  SYSTEM: 

None. 
DUSDRE  04 

SYSTEM  name: 

Requests  for  Two-Year  Foreign 
Residence  Waiver  Files. 

SYSTEM  LOCATION: 

Security  Policy  and  Review  Division — 
Office  of  the  Director,  Program  Control 
and  Administration.  Office  of  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  Office  of  the  Secretary  of 
Defense. 


CATtOONICS  OF  INDIVIDUALS  COVCNKD  BY  THI 
SYSTEM: 

Any  foreigner  applying  for  a  Waiver 
of  Foreign  Residency. 

CATEGORIES  OF  RECORDS  M  THE  SYSTIM: 

Files  contain  requests  for  waiver  of 

foreign  residency. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Mutual  Educational  and  Cultural 
Exchange  Act  of  1961  (75  Stat.  535). 

PURPOSE(S): 

Data  is  used  by  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
Security  Policy  and  Review  Division 
officials  to  evaluate  requests  of 
foreigners  requesting  waiver  of  Foreign 
Residency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  Office  of  the  Secretary  of  Defense 
(OSD)  Blanket  Routine  Uses  at  the  head 
of  this  Component's  published  system 
notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVma,  ACCeSSNtO,  RETAIIMa,  AMD 

disposino  of  records  in  the  system: 
storage: 

Paper  records  in  file  folders. 

retrievability: 

Filed  alphabetically  by  last  name  of 

individual. 

SAFEGUARDS: 

Building  guards  and  secure  (vault) 
area.  Records  are  maintained  in  an  area 
accessible  only  to  authorized  personnel. 

RETENTION  AND  disposal: 

Records  are  permanent  Retained  in 
active  file  for  ten  years. 

SYSTEM  MANAGER^S)  AND  ADDRESS: 

Director,  Program  Control  and 
Administration.  OUSDRE.  Office  of  the 
Secretary  of  Defease,  Pentagon, 
Washington,  D.C.  20301-3000. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from: 
Security  Policy  and  Review  Division, 
Room  3D1065,  Pentagon,  Washington, 
D.C.  20301-3000,  Telephone:  202-697- 
3459. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to:  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
Office  of  the  Secretary  of  Defense, 
Pentagon,  Washington.  D.C.  20301-3000. 

Written  requests  for  information 
should  contain  full  name  of  individual. 
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current  address  and  telephone  number 
and  approximate  date  of  waiver  request. 
For  personal  visits,  individual  must  be 
able  to  provide  appropriate 
identification. 

CONTCSTINO  RECORD  PROCCOURCS: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Application  and  related 
correspondence  from  sponsor  and 
individual  requesting  waiver. 

EXEMPTIONS  CtAIMCO  TOR  THE  SYSTEM: 

None. 

[FR  Doc.  »*-24410  Filed  9-13-M;  8:45  unj 
BILUNG  CODE  3t1»-01-M 


Defense  Systems  Management 
College  Board  of  Visitors;  Meeting 

agency:  Defense  Systems  Management 
College,  DOD. 

ACTION:  Notice  of  meeting. 


summary:  a  meeting  of  the  Defense 
Systems  Management  College  (DSMC) 
Board  of  Visitors  will  be  held  in  Building 
202,  Fort  Belvoir,  Virginia.  The  agenda 
will  include  a  review  of 
accomplishments  related  to  the  system 
acquisition  education,  system 
acquisition  research,  and  information 
collection  and  dissemination  missions.  It 
will  also  include  a  review  of  the  DSMC 
plans,  resources  and  operations.  The 
meeting  is  open  to  the  public;  however, 
because  of  limitations  on  the  space 
available,  allocation  of  seating  will  be 
made  on  a  first-come-first-serve  basis. 
Persons  desiring  to  attend  the  meeting 
should  call  Ms.  Radean  M.  Kerns  on 
(703)  664-6480. 

date:  September  27, 1984,  7:30  a.m.  to 
2;30  p.m. 

Dated:  September  11, 1984. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

[FR  Doc  8*-24«e  Filed  9-13-84.  8:4S  ami 
NLUNQ  CODE  SI10-01-M 


DoD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

Working  Group  D  [Mainly  Laser 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  will  meet  in 
closed  session  on  October  8, 1984  at 


M/A  COM  Omni  Spectra,  2826  South 
Hardy  Drive,  Tempe,  AZ  85282. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  D  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  laser  area  includes 
programs  on  developments  and  research 
related  to  low  energy  lasers  for  such 
applications  as  battlefield  surveillance, 
target  designation,  ranging, 
communications,  weapon  guidance  and 
data  transmission.  The  reivew  will 
include  classified  program  details 
throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  [5 
U.S.C.  App.  II  S  10(d){1976)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  11,  1984. 
Patricia  H.  Mean*, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[PR  Doc  84-24408  Filed  »-lS-8«;  8.-4$  un| 
NLUNQ  COOC  M10-01-M 


DoD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

Working  Group  B  (Mainly  Low  Power 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  will  meet  in 
closed  session  on  October  9-10. 1984  at 
Pahsades  Institute  for  Research 
Services,  Inc.,  Crystal  Gateway  *3, 
Suite  1203,  Jefferson  Davis  Highway. 
Ariington,  VA  22202. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  low  power  device  area 


includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout 
In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  U  S  10(d)  (1976)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
section  U.S.C.  552b(c)(l)  (1976).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  11, 1964. 

Patricia  H.  Meana, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FK  Doc  84-24407  FUed  •-13-84:  8:43  mm\ 
BIUJNO  CODE  MIO-OI-M 

DoD  Advisory  Group  on  Etectron 
Devices;  Advisory  Committee  Meeting 

The  DoD  Advisory  Group  on  Electron 
Devices  (AGED)  will  meet  in  closed 
session  on  October  2, 1984  at  Palisades 
Institute  for  Research  Services,  Inc., 
Crystal  Gateway  #3,  Suite  1203, 1215 
Jefferson  Davis  Highway,  ArHngton, 
Virginia  22202. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Enginering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  n-{  10(d)  (1976)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  11, 1984. 

Patrida  H.  Maana, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

(FR  Doc  8^-44408  FUw)  8-13-84  8:43  un] 
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Daparlmwrt  of  the  Air  Fore* 

USAF  ScianWIc  Advisory  Board  Ad 
Hoc  Commm—  on  MtHtary  Aerospace 
Platform;  Meeting 

Sei>(etnber  la  1984. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  the  Military 
Aerospace  Platfonn  will  meet  in  the 
ANSER  Building.  3  Crystal  Gateway. 
Arlington,  VA  on  October  4-5, 1984. 

The  purpose  of  the  meeting  is  to 
review  contractor  proposals  for  military 
aerospace  platform/transatmospheric 
vehicle  concepts.  The  meeting  will 
convene  from  8:30  to  SiX)  p.m.  on 
October  4  and  from  8:30  ajn.  to  3:00  p.m. 
on  October  5. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  the  Title  5,  United 
States  Code,  specifically 
subparagraphs(l]  and  (4)  thereof,  and 
accordingly,  will  be  closed  to  the  public. 

For  further  informatioa  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Hairy  CWatan, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc  M-243ae  FiM  V-U-M  a:4S  uij 
BILUNQ  CODE  MIO-Ot-M 


USAF  Scientific  Advisory  Board  Ad 
Hoc  Committee  on  Application  of 
Artificial  IntelUgence  (AI); 

September  10. 1984. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  the  Application 
of  Artificial  Intelligence  (Afl  will  meet  in 
the  Pentagon,  Washington.  DC  on 
October  15-16. 1984. 

The  purpose  of  the  meeting  will  be  to 
review  Air  Force  planning,  distribution 
of  funding,  and  current  programs  for  AL 
The  committee  will  also  review  DARPA 
and  Navy  AI  programs.  The  meeting  will 
be  held  from  6:30  a.m.  to  5:00  p.m.  on 
October  15  and  from  8J0  «jn.  to  1:00 
p.m.  on  October  16. 

The  meeting  will  be  open  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Hairy  C.  Waters, 

Alternate  Air  Force  Federal  Register  Liaison 

Officer. 

|FR  Doc  M-24310  FUad  »-l»-M:  M6  ^ 
WLLMQ  COOC  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Advisory  CouncH  on  Dependents' 
Education;  Meetirtg 

agency:  Advisory  Council  on 
Dependents'  Education. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents'  Education  and 
of  two  standing  committees  concerning 
education  programs  and  administration. 
This  notice  also  describes  the  functions 
of  the  council.  Notice  of  these  meetings 
is  required  under  section  10(1)(2)  of  the 
Federal  Advisory  Committee  Act  This 
document  is  intended  to  notify  the 
general  public  of  its  opportunity  to 
attend. 

DATE:  The  Advisory  Council  on 
Dependents'  Education:  October  15,  9:30 
a.m.  to  5:00  p.m.;  and  October  17,  9:00 
a.m.  to  5:00  p.m.  The  committees: 
October  18.  9:00  ajn.  to  4:00  pjn. 
address:  Rosslyn  Westparic  Hotel.  The 
Club  Room,  1900  Fort  Myer  Drive, 
Rosslyn,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  F.  Keough,  Administrator  of 
Education  for  Overseas  Dependents.  400 
Maryland  Ave.,  S.W..  Washington,  D.C. 
20202.  (202)  245-8011. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents' 
Education  is  established  under  section 
1411  of  the  Defense  Dependents' 
Education  Act  of  1978.  as  amended  (20 
U.S.C.  929).  The  Council  is  established 
to  recommend  to  the  Director  general 
policies  for  operation  of  the  defense 
dependents'  education  system  with 
respect  to  curriculum  selection, 
administration,  and  operation  of  the 
system. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda  for  the 
full  Council  on  October  15  includes:  A 
report  of  the  Administrator  on  Council 
matters,  a  progress  report  by  the 
Director,  a  report  by  the  Director  on 
previously  expressed  ACDE  concerns, 
and  presentations  by  DoDDS  staff 
members  on  the  talented  and  gifted 
program,  the  opportimity  for  imput  and 
problem-solving  in  curriculum 
development  at  the  local  level  trends 
for  the  SIMS/RIMS  (information 
management}  program,  the  pilot  master 
teacher  program,  military  construction 
of  small  schools,  and  the  certification/ 
recertification  program.  The  proposed 
agenda  for  the  full  Council  on  October 
17  includes  reports  by  the  two  standing 
committees,  with  discussion  and  voting 
on  proposed  recommendations. 


The  proposed  agenda  for  the 
Education  Program  Committee  on 
October  16  includes  standardized  test 
results,  functional  Hteracy  vocabulary  in 
elementary  host  nation  programs, 
continued  DoDDS  response  to  the 
National  Commission  on  Excellence  in 
Education  Report,  the  TAG  program  and 
the  demographic  study,  the  kindergarten 
entrance  age.  and  the  opportunity  for 
input  and  problem-solving  in  curriculum 
development  at  the  local  level. 

The  proposed  agenda  for  the 
Administration  Committee  includes 
projections  of  school  enrollment,  and 
addition  to  end-of-year  reports  by  local 
school  advisory  committees,  trends  for 
the  SIMS/RIMS  program,  the  pilot 
master  teacher  program,  military 
construction  of  small  schools,  and  the 
certification/recertification  program. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for 
inspection  at  the  office  of  the  Advisory 
Council  on  Dependents'  Education, 
Room  3047.  400  Maryland  Ave..  S.W., 
Washington.  D.C..  from  the  hours  of  8:30 
a.m.  to  5:00  p.m. 

Dated:  September  S.  1984. 

A.  Wayne  Roberts, 

Deputy  Under  Secretary  for 
Intergovernmental  and  Interagency  Affairs. 

[FR  Doc  M-SMM  PIImI  V-tVet:  8:45  «n| 
BtLUNQOOOC  «aa»-oi-ii 


DEPARTMENT  OF  ENERGY 

Office  of  tiie  Secretary 

International  Atomic  Energy 
Agreement;  European  Atomic  Energy 
Community;  Proposed  Subsequent 
Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaseful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale: 

Cortract  Number  S-EU-«18.  to  Omnium 
Scientifique  Industrial.  Paris.  France,  on« 
gram  of  uranium  enriched  to  0.99  percent  in 
U-235,  one  gram  of  uranium  enriched  to  4.95 
percent  in  U-235,  and  one  gram  of  uranium 
enriched  to  1.51  percent  in  U-235,  for  use  as 
standard  reference  materials. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
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it  Hm  been  determined  that  tiiit 
subsequent  arrangement  will  not  be 
ininical  to  the  common  defense  and 

security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  (15) 
days  after  the  date  of  publication  of  this 
notice. 

For  the  Defjf.rtment  of  Energy. 
Dated;  September  la  1984. 
a^arold  Jaffa, 

■\cling  Ekjputy  AssistaiU  Secretary  for 

in  ternational  Affmrs. 

(FR  Doc  U-3AU1  F«ed  O-l^-M  •»  ^m^ 
BiLUNO  COOC  MSO-OI-M 


Intemattonal  Att>m>c  Energy 
Agreement;  European  Atomic  Energy 
OommunHy  Proposed  Suttsequent 
Arrangement 

Pursuaiit  to  section  131  of  the  Atomic 
Enei^  Act  of  1954.  as  amended  (42 
U.S.C.  2160]  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  ifaes 
of  Atomic  Energy,  at  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  Bales: 

Contract  Number  S-EU-81S,  to  die 
Netherlands  Energy  Research  Foundation, 
200  milligrams  of  uraniMn-233,  for  use  ia 
isotope  dilution  analysis. 

In  accordance  widi  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  (15) 
days  after  the  date  of  pubhcation  of  this 
notice. 

For  the  Departmeiit  of  Energy. 
Dated:  September  10,  1964. 
Harold  Jaffa. 

Acting  Deputy  AssJstanJ  Secretary  for 
International  Affairs. 

|FR  Doc  84-24343  Filed  »-l  J-M;  8.45  «ml 
BtUJNQ  CODE  MS0-»1-M 


International  Atomic  Energy 
Agreement;  European  Atomic  Energy 
Community;  Propoeed  Subsequent 
Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 


under  the  Additional  Agreement  far 
Cooperatioa  fletweeu  the  Goveranant 
of  the  United  States  of  America  and  the 
European  Atomic  Eternr  riiiin— Mtp 
(EURAKM)  Cooceming  Peaoefol  Uaes 
of  Atomic  Energy,  as  amended. 

The  subsequent  airTangement  to  be 
carried  out  under  the  above  raentiaaed 
agreement  involves  approval  of  tiw 
following  sale: 

Contract  Nmnber  S-EU-W7,  to  CEA.  Office 
des  RajraanementB.  ft'anoe.  5  affllgiias  of 
thorium-zas  bar  measweni^  of  Ihoi 

conoeniratiaiM  is  yalaaaic  misaak. 


In  accordsnce  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  beea  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  s«bseqaent  arrangement  will 
take  effect  no  sooner  than  fifteen  (15) 
days  after  the  date  of  publication  of  this 
notice. 

For  the  Departmant  ad  Energy. 
Dated:  September  10, 1S64. 
Harold  Hfa, 

Acting  Deputy  Assistant  Secretary  for 
tntematioTial  Affairs. 

(FR  Doc  st-Mat*  fSmI  t-u-ac  s^i  «■) 
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International  Atomic  Energy 
Agreomenta;  European  Atoafilc  Energy 
Agency  and  Brazil;  Proposed 
Suhaequawt  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C,  21fl0)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Agency 
(EURATOM]  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Brazil 
Concerning  Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the 
following  retransfer 

RTD/EUfBR}-!,  from  Braril  to 
Kemforschungsanlage  Julich  Gmbh.  the 
Federal  Republic  of  Germany,  uranium  oxide 
pellets  containing  502  grams  of  uranium 
enricbed  to  1.98%  in  U-235  for  irradiation 
testing. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 


take  cfiiaat  ao  aooner  than  fifteea  days 
after  the  fiate  of  putaiication  of  this 
notice. 

For  the  Department  of  Energy. 
Oated  .September  m  lia84. 
HanMiab, 

^cbngDeiiatf  AMwmtamt  Secretary  far 

International  Affairs. 

[FK  Doc  B4-2433S  nivi  S4S-M:  *4»  u>J 
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IntematlomI  AtomAc  Enargy 
Agreement;  European  Atomic  Energy 
Community  at  ai;  Proposed 
Subaequent  Arrangements 

Pursuant  to  section  131  of  the  Atomic 
Enezsy  act  of  1S54,  as  amended  (42 
U.S.C.  2100).  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Additionai  Agreement  for 
Cooperaliaa  Between  the  GovemaMnt 
of  tlie  UaitBd  States  of  AsKdca  and  the 
European  Atomac  ^ergy  Comnninity 
(EURATOM)  Onnnptning  Peacefnl  Uses 
of  Atonic  finetgy.  as  aanaded.  and  the 
Ayeaiumis  &r  Coopemtian  Between 
the  Govennnent  of  the  United  States  of 
America  and  (he  Govemnwnts  of  lapan, 
the  Phihppines.  Sweden,  and 
Switzerland  Caacendag  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreeanat  far  Cooperatian  Between  the 
Govemm«it  of  the  United  States  of 
America  and  the  Intanational  Atonic 
Energy  Agency  (IAEA)  Concerning 
Peaceful  Uses  of  Atomic  Energy,  ss 
amended. 

TTje  subsequent  arrangements  to  be 
carried  out  tmder  the  above  mentioned 
agreements  iirvohre  apprcrvaJ  for  the 
conversion  of  tiranitim  enrichment 
service  contracts  to  the  new  utilities 
servitss  contract  form  for  the  following 
nuclear  power  stations: 

Japan — Chugoku  Electric  Power  Co.— 

Shimane  No.  1,  and  Chugoku  No.  3  and 

No.  4 
— Tohoku  Electric  Power  Co  — Onagawa 

No.  1,  Namie  Odaka  No.  1.  Tohoku  No.  4 

and  Ha.  &  «id  Maid  No.  1 
Phihppines — National  Power  Corp.— PNPP 

No.  1 
Sweden — Swedish  State  Pvwv  Board — 

RiBghats  Not.  1.  Z.  3,  and  4,  and 

Forsmaik  Noa.  1,  Z  and  4 
Switzerland — Kanknftweik  L«ibstadt— 

LeibstadI  Nu.  i 
IAEA— Yugoslavia— KRSiCO  Na  1 
Euratom — France — ^Fessenheim  No.  2  and 

Bugey  Ns.  3 
—The  Federal  Republic  of  Germany — Bma, 

Unterweser,  Isar.  Grohnde  No.  1. 

Obrigheim,  Brunsbuettel.  Philippsburg 

No.  1.  THTR,  and  Stade 
— The  Netherlands — JBorssele  No.  1 
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In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  theses 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  (15) 
days  after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  September  10, 1984. 
Harold  faffe. 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

(FR  Doc.  84-24342  Piled  a-13-M:  S;4S  un| 
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International  Atomic  Energy 
Agreement;  Switzerland;  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
conversion  of  uranium  enrichment 
contracts  to  the  new  utilities  services 
contracts  for  the  Graben  and 
Muehleberg  power  reactors  in 
Switzerland. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  (15) 
days  after  the  date  of  publication  of  this 
notice. 

For  tlie  Department  of  Energy. 
Dated:  September  10,  1984. 
Harold  Jaffe, 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

(FR  Doc.  M-24340  Filed  9-13-84:  8:45  iim| 
BUJNa  CODE  MSO-01-M 

National  Petroleum  Council, 
Distribution  Tasic  Group  of  the 
Committee  on  the  Strategic  Petroleum 
Reserve;  Meeting 

Notice  is  hereby  given  that  the 
Distribution  Task  Group  of  the 


Committee  on  the  Strategic  Petroleum 
Reserve  will  meet  in  September  1984. 
The  National  Petroleum  Council  was 
established  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  if  Energy  on  matters 
relating  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 
Committee  on  the  Strategic  Petroleum 
Reserve  will  address  various  aspects  of 
the  Strategic  Petroleum  Reserve  and  the 
long-term  availability  and  movement 
patterns  of  tankers  worldwide.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  Distribution  Task  Group  will  hold 
its  fourth  meeting  on  Monday, 
September  17, 1984,  starting  at  7:30  a.m., 
in  the  Conference  Room  of  the  National 
Petroleum  Council.  1625  K  Street.  NW.. 
Washington,  D.C. 

The  tentative  agenda  for  the 
Distribution  Task  Group  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  preliminary  SPR  draft 
report. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Distribution  Task 
Group  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Distribution  Task  Group  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
Inform  Carolyn  Klym.  Office  of  Oil,  Gas, 
Shale  and  Coal  Liquids,  Fossil  Energy, 
301/353-2709,  prior  to  the  meeting  and 
reasonable  provision  will  be  made  for 
their  appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-1^,  DOE  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  D.C,  between  the 
hours  of  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC,  on  September 
e,  1984. 

Donald  L.  Bauer. 

Principal  Deputy  Assistant  Secretary  for 
Fossil  Energy. 

(FR  Doc  84-24331  Filed  »-I3-84:  845  am) 
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Energy  Information  Admlnisbvtion 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

AGENCY:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Under  provisions  of  the        «• 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Department  of  Energy 
(DOE),  notices  of  proposed  collections 
under  review  will  be  published  in  the 
Federal  Register  on  the  Thursday  of  the 
week  following  their  submission  to  the 
Office  of  Management  and  Budget 
(0MB).  Following  this  notice  is  a  list  of 
the  DOE  proposals  sent  to  OMB  for 
approval.  The  listing  does  not  contain 
information  collection  requirements 
contained  in  regulations  which  are  to  be 
submitted  under  3504(h)  of  the 
Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by 
DOE. 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  form  number; 
(2)  Form  title;  (3)  Type  of  request,  e.g., 
new,  revision,  or  extension;  (4) 
Frequency  of  collection;  (5)  Response 
obligation,  i.e.,  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (6) 
Type  of  respondent;  (7)  An  estimate  of 
the  number  of  respondents;  (8)  Annual 
respondent  burden,  i.e.,  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form:  and  (9)  A  brief  abstract 
describing  the  proposed  collection. 

DATES:  Last  notice  published  Thursday, 
July  26, 1984  (49  FR  30098). 

FOR  FURTHER  INFORMATION  CONTACT 

John  Gross,  Director.  Forms  Clearance 
and  Burden  Control  Division.  Energy 
Information  Administration,  M.S.  IH- 
023,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-2308 

Vartkes  Broussalian,  Department  of 
Energy  Desk  Officer.  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  Washington,  DC  20503, 
(202)  395-7313. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  proposed  collections  and  supporting 
documents  may  be  obtained  from  Mr. 
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Office  of  Energy  Research 

Energy  Reaearch  Adviaory  Board, 
Supply  Subpanei  of  the  Energy  R&D 
Strategy  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Supply  Subpanel  of  the  Energy  RAD 
Strategy  Panel  of  the  Energy  Research 
Advisory  Board  (ERAB). 

Date  and  Time:  October  9, 1964 — 9:30  a-m.- 
4:00  p.m. 

Place:  OHare  Hilton,  O'Hare  International 
Airport.  Room  2019,  Chicago,  IL  60666. 

Contact:  Charlei  E.  Cathey.  U.S. 
Department  of  Eneiigy.  Office  of  Eneiw 
Research,  1000  Independence  Avenue  SW, 
Washington,  DC  20585,  (202)  252-5444. 

Purpose  of  the  Parent  Board:  To  advise  the 
Department  of  Energy  on  the  overall  research 
and  develoTJment  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these  areas  to 
the  Department 

Tentative  Agenda: 

•  Follow-up  discussion  to  August  2,  1984, 
meeting  on  general  issues  facing  energy 
supply  R&D. 

•  Progress  reports  on  supply  sector  issue 
papers. 

•  Progress  reports  on  staff  studies 
previously  identified  and  discussion  of 
additional  studies  needed. 

•  Planning  of  future  activities  of  the  Supply 
Subpanel. 

•  Public  comment  (10  minute  rule). 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Pane]  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Charles 
E.  Cathey  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Subpanel  is 


empowered  to  conduct  the  meeting  in  a 
fashion  Aat  will  facihtate  the  orderiy 
conduct  of  business. 

Transcripte 

Available  for  pubhc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Buildmg,  1000  Independence  Avenue, 
SW,  Washington,  DC  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  August  31, 
1984. 

Charles  E.  Cathey. 

Deputy  DwecUar.  Science  and  Techno Jogy 
Affairs  Staff,  Office  of  Energy  Research. 

|FR  Doc  M-atS37  Fliac  6-13-84  Stt  «ml 
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Economic  Regulatory  Administration 

[Doctot  Me.  ERA-fC-W-013  (OFC  Caaa  No. 
55041-0731-01-12)] 

Proposed  Modimcatlan  of  an  Order 
Granting  Permanent  Fuels  Mixture 
Exemption  to  Brunswick  Pulp  and 
Paper  Company 

SUMMAMV:  The  Economic  Regulatory 
Administration  (ERA)  of  *e  Department 
of  Energy  (DOE)  has  commenoed  a 
proceedmg  under  10  CFR  Part  501, 
Subpart  G  to  modify  the  permanent  fuels 
mixture  exemption  granted  by  Order 
("Order")  to  a  new  major  fuel  Iraming 
installation  (MFBl),  a  pankage  boiler 
identified  as  Boiler  No.  5  owned  and 
operated  by  Bnmswick  Pulp  and  Paper 
Company  (Bnmswick)  at  its  Brunswick, 
Georgia  facility,  under  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.  8Sm  et  seq.  TFUA"  of  "The 
Act"). 

Based  upon  its  review  of  Brunswick's 
July  18, 1984,  modification  request,  ERA 


is  proposing  to  au>dify  the  Ordex  on  the 
basis  of  its  detemunation  that 
significantly  r.hiiT^ftrl  circuiBstances.  as 
defined  in  10  CFR  S01.in2fbi.  exist  with 
respect  to  the  applicability  of  the 
original  exemption.  Accordingly.  ERA  is 
hereby  giving  notioe  to  all  parties  to  the 
original  piooeeding  of  their  right 
pursuant  to  10  CFR  501.101(d).  to  file  a 
written  responae  to  ERA's  proposal 
within  30  days  of  the  pubLication  of  this 
Notioe  in  the  Federal  R^iatar  (see 
DATES  section,  below). 

If  no  responaes  are  received  within 
the  established  period,  the  Order 
modificatioQ.  as  proposed,  shall  become 
final  upon  the  expiratioQ  of  that  period 
without  further  actioa  by  ERA.  A 
detailed  diacussioa  of  the  Order  aad 
Brunswick's  i«(}uest  for  modificatioo 
thereof  is  provided  in  the 

SUPPLEMENTARY  INFORMATtON  section 
below. 

DATES:  Wtitten  Tesponaes  to  BRA's 
propoaed  aradtfication  of  the  Brunswick 
Order  nmait  be  received  no  later  than 
October  IS,  igec 

UnieM  ERA  receives  comments 
adverse  to  its  proposed  action  witldn 
the  established  cooment  period,  ^tm 
modification  order  shall  become  final  on 
October  15, 19M-.  and  the  modification 
therein  ahafl  become  effective  on 
December  14, 1984. 

ADDRESS:  Written  responses  are  to  be 
addressed  to  Department  of  Ene:^, 
Economic  Regulatory  Administration, 
Office  of  Fuels  Programs.  Case  Control 
Unit.  GA-007. 1000  Independence 
Avenue.  SW..  Washington,  D.C.  aBBS. 
OFC-55041-OT31-01-12  should  be 
printed  on  fut  outside  of  the  envelope 
and  the  doctmients  contained  herein. 

FOR  nJMTHU  IMFOMUnOM  COHTACn 

Anthony  Wayne,  Offlcs  of  Poets 

Programs.  Economic  Regulatory 
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Administration,  Forrestal  Building, 
Room  GA-073. 1000  Independence 
Avenue,  SW..  Washington.  D.C.  20585, 
Telephone  (202)  252-1730 
Steven  E.  Ferguson,  Office  of  the 
General  Counsel.  Department  of 
Energy,  Forrestal  Building,  Room  6D- 
033, 1000  Independence  Avenue.  SW., 
Washington,  D.C.  20585.  Telephone 
(202)  252-«947. 

SUPPLEMENTARY  INFORMA-nON:  On 

December  31, 1980.  ERA  exempted,  by 
Order.  Brunswick's  new  package  boiler, 
identified  as  Boiler  No.  5.  at  its 
Brunswick.  Georgia  plant  facility  from 
the  prohibitions  of  section  202  of  FUA.' 
The  Order  was  published  in  the  Federal 
Register  on  January  7. 1981  (46  FR  1768). 
Subject  to  the  terms  and  conditions  set 
forth  in  the  Order,  the  permanent  fuels 
mixture  exemption  permitted,  in  a 
mixture  with  hydrogen,  the  use  of  No.  6 
fuel  oil  in  the  package  boiler  in  an 
amount  not  to  exceed  25  percent  of  the 
total  annual  Btu  heat  input  of  the  energy 
sources  used  in  that  unit.  Brunswick's 
exemption  request  was  filed  under  the 
then-effective  10  CFR  S  503.38  (45  FR 
38278,  June  6, 1980)  and  was  granted 
pursuant  to  section  212(d]  of  FUA. 

Subsequently,  via  letter  dated  June  1, 
1982,  Brunswick  requested  ERA  to 
modify  the  subject  Order  to  permit  the 
use  of  either  natural  gas  or  No.  6  oil  in 
the  mixture  with  hydrogen  as  the 
primary  energy  source  for  Boiler  No.  5. 
The  modification  request  was  initiated 
when  Georgia  Natural  Gas  Company 
established  a  connection  between  its 
natuj'al  gas  distribution  system  and 
Brunswick's  plant,  thereby  making 
natural  gas  available  throughout  the 
plant  for  both  process  and  non-process 
uses. 

ERA,  based  upon  its  review  of 
Brunswick's  June  1, 1982  request,  the 
record  in  this  matter  and  pursuant  to  10 
CFR  501.501,  commenced  a  proceeding 
to  modify  the  subject  Order.  The  Notice 
and  Proposed  Modification  was  issued 
June  18, 1982;  pubUshed  in  the  Federal 
Register  June  28, 1982  (47  FR  27889);  and, 
without  further  action  on  the  part  of 
ERA,  became  effective  30  days  after  the 
date  of  its  publication  in  the  Federal 
Register. 

By  letter  filed  with  ERA  on  July  18, 
1984,  Brunswick  requested  that  ERA 
now  modify  the  Order  to  delete  the 
annual  certification  part  of  the  following 
reporting  requirement: 

In  accordance  with  the  reporting 
requirements  in  i  503.38(g).  Brunswick  will 
certify  to  the  Economic  Regulatory 
Administration  (ERA).  Case  Control  Unit 


(Fuel  Use  Act).  Box  4629,  Room  3214,  2000  M 
Street  ^fW.,  Wsshington.  D.C.  24061,  the  date 
the  package  boiler  is  first  operated  and,  each 
year  on  the  anniversary  of  that  date,  that  the 
amount  of  No.  0  oil  used  in  the  package  boiler 
did  not  exceed  25  percent  of  the  total  annual 
Btu  heat  input  of  the  primary  energy  sources 
of  that  unit.  The  certification  must  be 
executed  by  a  duly  authorized  representative 
of  Brunswick. 

Brunswick  based  its  modification 
request  upon  the  fact  that  since  the 
issuance  of  the  Order  with  its  annual 
reporting  requirements.  DOE  has  issued 
final  rules  amending  §  503.38(g)  of  the 
Interim  rules  to  delete  therefrom 
reporting  requirements  for  boilers 
granted  fuels  mixtures  exemptions  (46 
FR  59872,  December  7. 1981). 

As  requested,  ERA  has  commenced  a 
proceeding  pursuant  to  10  CFR 
501.101(a),  for  the  modification  of  the 
above-described  exemption  Order.  The 
procedures  and  criteria  governing  this 
proceeding  are  found  in  10  CFR  Part  501, 
Subpart  G. 

Having  considered  the  information 
contained  in  Brunswick's  request,  along 
with  the  other  information  of  record  in 
this  proceeding,  EIRA  proposes  to  modify 
the  original  permanent  fuels  mixture 
exemption  Order  as  follows: 

Modification  Order 

To:  Brunswick  Pulp  and  Paper  Company 


Maioi  fuel  txjming 
nstallatiofi 

Location 

Doc*««No. 

Boiler  No  5 

Brunswick. 
Geofgw. 

ERA-FC-80-013 
(OFC  Case  No. 
SS041-0731- 
01-12). 

'  Section  202  of  FUA  prohibits  the  use  of  natural 
gas  or  petroleum  as  the  primary  ener^  source  by 
certian  MFBI's. 


Based  upon  its  review  of  the  whole 
record  in  the  proceeding,  ERA  has 
determined  that  the  revision  of  9  503.38 
in  the  final  rules  published  on  December 
7, 1981,  described  supra,  constitutes 
significantly  changed  circumstances 
warranting  the  modification  of  the 
original  exemption  Order,  as  provided 
by  10  CFR  501.102  and  501.103. 

Accordingly,  ERA  hereby  modifies  the 
Order  in  Docket  Number  ERA-FC-80- 
013  to  delete  therefrom  the  annual 
certification  reporting  requirement. 

Procedures 

Parties  to  the  original  Order 
proceeding  in  Docket  No.  ERA-FC-80- 
013,  are  hereby  notified  of  ERA's 
proposed  modification  of  the  Order 
exempting  Brunswick's  Boiler  No.  5, 
Brunswick,  Georgia  from  the 
prohibitions  in  section  202  of  FUA  and 
of  their  right  pursuant  to  10  CFR 
S  501.101(d)  to  file  a  response  thereto 
within  30  days  after  the  publication  of 
this  Notice  in  the  Federal  Register.  If 
ERA  receives  no  adverse  responses 


within  the  allotted  comment  period,  the 
Order  modification  shall  become  final 
as  proposed,  without  further  ERA 
action,  upon  expiration  of  that  period. 

Issued  in  Washington,  D.C,  September  5, 
1964. 

Robert  L.  Daviea, 

Director,  Coal  &  Electricity  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

(PR  Doc  M-M349  Filed  9-13-B4;  S:4S  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER84-63 1-000] 

Arizona  Public  Service  Co.;  Notice  of 
Rling 

September  11, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  21, 1984, 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  an  executed 
Wholesale  Power  Agreement 
(Agreement)  between  Arizona  and 
Southern  California  Edison  Company 
(SCE)  to  replace  the  unexecuted 
Agreement  submitted  for  filing  on  June 
29, 1984. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  IM-24314  Filed  S-13-S4:  a-4S  am| 
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[Docket  No.  ER84-630-K)00] 

Carolina  Power  &  Light  Co.;  Notice  of 
Filing 

September  11. 1984. 

The  filing  Company  submits  the 
following; 
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Take  notice  that  on  August  27, 1984, 
Carolina  Power  &  Light  Company 
(Carolina)  tendered  for  filing  changes 
outlined  below  in  its  agreement  with 
Randolph  EMC. 

Randolph  £"AfC— Provisions  include 
the  installation  of  special  metering 
facilities  required  to  provide  metering 
pulse  information  at  the  New  Robbins  23 
KV  Point  of  Delivery  and  the  addition  of 
hydroelectric  generating  facility  located 
on  the  Deep  River  at  High  Falls,  North 
Carolina,  the  portion  of  the  electrical 
system  served  from  this  Point  of 
Delivery.  Customer  has  allowed  the 
Company  to  purchase  the  capacity  and 
energy  generating  from  the  hydroelectric 
facility. 

The  above  Supplement  is  proposed  to 
be  effective  sixty  days  after  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  makeprotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  84-24315  Filed  9-1J-84.  8  4!  ami  *    '  ' 
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[Docket  No.  CP64-664-000] 

Columbia  Qas  Transmisaion  Corp.; 
Notice  of  Requeat  Under  Blantcet 
Aultiorization 

September  11, 1984. 

Take  notice  that  on  August  24, 1984. 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E..  Charleston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP84-664-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Columbia  proposes 
to  transport  natural  gas  on  behalf  of 
Wheeling-Pittsburgh  Steel  Corporation 
(Wheeling-Pittsburgh)  under  the 
authorization  issued  in  Docket  No. 
CP83-78-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  widi 


the  Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  proposes  to 
transport  up  to  4  billion  Btu  equivalent 
of  natural  gas  per  day  for  Wheeling- 
Pittsburgh  through  June  30,  1985. 
Columbia  states  that  the  gas  to  be 
transported  would  be  purchased  from 
Yankee  Resources.  Inc.  (Yankee)  and 
would  be  used  as  process  gas  and  boiler 
fuel  in  Wheeling-Pittsburgh'8 
Steubenville,  Ohio,  plant 

It  is  indicated  that  Columbia  has 
released  certain  gas  supphes  of  Yankee 
and  that  these  supplies  are  subject  to 
the  ceiling  price  provisions  of  Sections 
102, 103, 107  and  108  of  the  Natural  Gas 
Policy  Act  of  1978.  It  is  ftirther  indicated 
that  Wheeling-Pittsburgh  has  made 
arrangements  to  purchase  this  released 
gas  from  Yankee.  Columbia  states  that  it 
would  receive  the  gas  from  Yankee  and 
redeliver  the  gas  to  Columbia  Gas  of 
Ohio,  Inc.,  the  distribution  company 
serving  Wheeling-Pittsburgh  near 
Steubenville.  Ohio.  Further  Columbia 
states  that  depending  upon  whether  its 
gathering  facilities  are  involved,  it 
would  charge  either  (1)  40.11  cents  per 
dt  equivalent  for  storage  and 
transmission,  exclusive  of  company-use 
and  unaccounted-for  gas,  or  (2)  44.93 
cents  per  dt  equivalent  for  storage, 
transmission  and  gathering,  exclusive  of 
company-use  and  unaccounted-for  gas, 
as  set  forth  in  Columbia's  Rate  Schedule 
TS-l.  Columbia  states  that  it  would 
retain  2.85  percent  of  the  total  quantity 
of  gas  dehvered  into  its  system  for 
company-use  and  unaccounted-for  gas, 
as  set  forth  in  Columbia's  Rate  Schedule 
TS-l. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  insurance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Kennetli  F.  Plumb.  • 

Secretary. 

|FR  Doc.  S4-t4»ie  FUad  •-»-•«:  8:45  aa)  u, 
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(Docket  Na  ERS4-e3»-000] 

Commonwealth  Edieon  Co^  NoHoe  Of 
nnng 

September  11, 1884. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  3a  1984. 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  a  Letter 
Agreement  dated  June  29, 1984  between 
Commonwealth  Edison  Company  and 
Wabash  Valley  Power  Association. 
Incorporated. 

Edison  states  that  the  Letter 
Agreement  provides  for  Commonwealth 
Edison  Company  to  stand  ready  to 
supply  Wabash  Valley  Power 
Association.  Incorporated  with  49,000 
k W  (an  increase  of  4.000  kW  over 
present  agreement)  of  Standby  Power 
from  July  1. 1984  through  December  31. 
1984. 

Edison  requests  an  effective  date  of 
July  1, 1984,  and  therefore  requesU 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
Wabash  Valley  Power  Association, 
Incorporated  Indianapolis,  Indiana  and 
the  Illinois  Commerce  Commission. 
Springfield.  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motion  or  protests 
should  be  filed  on  or  before  September 
25. 1984.  ProtesU  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kemietb  F,  Plumb, 
Secretary. 

(PK  Doc  •t-»4S17  FIM  t-M-Hk  Mi  ami 
WUJNa  COM  STir-Ot-M 


[Dockal  Na  Em4-62e-000] 

Conaolldated  Ediaon  Con^Mny  of  New 
YorK  Inc^  Notice  of  FUlng 

September  11, 1B84. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
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filing  a  Supplement  to  its  Rate  Schedule 
FERC  Na  66,  an  agreemuit  to  provide 
transmission  service  to  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides  for 
an  increase  in  the  monthly  transmission 
charge  of  $0.84  to  $1.12  per  kilowatt  for 
transmission  of  power  and  energy  sold 
by  the  Authority  of  Grumman 
Corporation.  The  Supplement  would 
increase  annual  revenues  from 
jurisdictional  service  during  Period  I  by 
$17,683.68. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Kennetli  F.  Plumb, 
Secretary. 

(FR  Doc  M-24318  Piled  9-IS-84;  *«  imj 
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[Docket  No.  CP84-«26-000) 

Florida  Exploration  Co^  Petitionor  and 
Houston  Natural  Gas  Comfiany,  Black 
MarNn  Pipeline  Company,  Industrial 
Natural  Gas  Company  and  Houston 
Pipe  Una  Company,  Respondents; 
PetMon  for  Institution  of  Proceedings 

September  11, 1984. 

Take  notice  that  on  July  27, 1984, 
Florida  Exploration  Company  (FEC). 
3040  Post  Oak  Boulevard.  Houston, 
Texas  77056  filed  in  Docket  No.  CP84- 
626-000,  a  petition  for  the  institution  of 
proceedings  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  and  Sections 
5(e)  and  5(f)  of  the  Outer  ConfinenlHl 
Shelf  Lands  Act  (OCS  Act)  (43  U.S.C. 
1334  (e)  and  (f))  to  determine  the 
appropriate  proportionate  amounts  of 
natural  gas  produced  from  the  High 
Island  Area,  Blocks  A-6  (HI  A-6)  and 
201  (HI  201),  offshore  Texas,  which 
should  l)e  purchased  from  the  sovcrnl 


working  interest  owners  '  and 
transported  by  Houston  Natural  Gas 
Company  (HNG)  and  its  wholly-owned 
subsidiaries,* all  as  more  fully  set  forth 
in  the  petition  which  is  on  file  with  the 
Commission  and  open  lo  public 
inspection. 

FEC  alleges  that  Industrial  has 
contracted  with  Shell  Offshore,  Inc. 
(Shell),  to  purchase  its  production  from 
HI  A-€  and  HI  201.  FEC  states  that  it 
has  offered  to  sell  its  share  of  the 
production  to  Industrial  under  the  same 
terms  and  conditions  as  in  the  Shell/ 
Industrial  contract;  however,  Industrial 
has  refused  to  purchase  either  EEC's  gas 
or  to  enter  into  a  preliminary  agreement 
to  purchase  FEC's  gas  at  a  later  date. 
FEC  contends  that  Industrial's  refusal  to 
purchase  FEC's  share  of  the  production 
from  HI  A-6  and  HI  201  on  a  non- 
discriminatory basis  violates  the  OCS 
Act  and  the  German  Antitrust  Act  (15 
V.S.Cl,  etseq). 

It  is  submitted  that,  in  order  to 
transport  the  volumes  of  gas  purchased 
by  Industrial  from  Shell,  Black  Marlin 
filed  on  April  18, 1984,  an  application  in 
Docket  No.  CP84-354-000.  requesting 
authorization  to  construct  and  operate, 
among  other  things,  a  13-mile  extension 
of  its  offshore  pipeline  system  to  the 
Shell  platform  in  HI  A-6  and  to 
transport  up  to  37,000  Mcf  of  gas  per  day 
for  Industrial. 

FEC  filed  simultaneously  a  motion  to 
consolidate  Black  Marlins  application 
in  Docket  No.  CP84-354-000  with  the 
instant  petition  alleging  the  two 
proceedings  involve  common  questions 
of  fact,  law  and  policy  that  could  be 
evaluated  and  resolved  more  efficiently 
in  a  single  proceeding. 

As  a  basis  for  its  petition  to  institute 
proceedings  in  the  subject  docket.  FEC 
states  that  Section  5(e)  of  the  OCS  Act 
requires  a  pipeline  that  is  both 
purchasing  and  transporting  OCS  gas 
cannot  fulfill  its  obligations  merely  by 
either  purchasing  or  transporting  gas  on 
a  non-discriminatory  basis  but  rather 
Section  5(e)  requires  that  pipelines  must 
perform  "without  discrimination  '  all  of 
the  functions  in  which  they  have  chosen 
to  engage  in  OCS  lands. 

FEC  alleges  the  language  and  concept 
of  the  OCS  Act  of  1953.  as  amended  in 
1978.  was  not  original  but  derived  from 
Section  28  of  the  Mineral  Leasing  Act  of 


'  ll  IS  pxplHinod  iKhI  FEC  ApHchp  CurporHlion 
(ApMchp).  Klonr  Oil  Hnd  t;aii  Corpiiriilion  (Kloiir) 
Hiitt  Cniwn  OnttHl  Prlrolpum  CorpoTHlion  (Cnmn) 
own  H  :.S  prrrpnt  workm(j  inlprpul  in  1 II  .A-H:  KKC. 
Hour  Hnd  Mxpco.  Inc..  own  h  2.S  p<Ti-.onl  worWiiV)i 
inlcrodl  n  111  2(11.  Shrll  (Iffuhori',  Inc..  ownn  ".s 
port  pnt  workin)!  Inlorpul  in  Iwlh  hlockn.  il  in 
•iiliniltti'il 

•  BInrk  Murlin  Ptpcllnr  Compiinv  IRInc-k  Mrtrttnl 
IndimlriHl  Niiliirnl  Cim  Compjiuv  |lmlii*lniil|.  rttul 
lliMiKlon  Vi\w  l.it«<  C'ompiiny  |IIIM.). 


1920  (30  U.S.C.  185)  which  provided  in 
part  that  pipeline  rights-of-way  through 
public  lands  could  be  issued  subject  to 
the  requirement  that  pipelines  be 
"constructed,  operated  and  maintained 
as  common  carriers."  It  is  explained  that 
in  1935  to  this  stipulation  was  added 
that  "[pipelines]  shall  accept,  convey, 
transport  or  purchase  without 
discrimination  oil  or  natural  gas 
produced  from  government  lands  in  the 
vicinity  of  the  pipeline  in  such 
proportionate  amounts— determined  to 
be  reasonable — "  (49  Stat.  678-79 
(1935)).  Based  upon  these  statements. 
FEC  contends,  therefore.  Section  5(e)  of 
the  OCS  Act  requires  that  the  HNG/ 
HPL/Industrial/Black  Marlin  entity 
(HGN  Entity)  which  is  both  transporting 
and  purchasing  goes  from  OCS  lands 
must  perform  both  functions  without 
discrimination. 

FEC  further  alleges  that  the  HNG 
Entity  is  not  fulfilling  its  obligations  as  it 
is  not  purchasing  the  OCS  gas  in 
proportionate  amounts  as  the  HNG 
Entity  has  arranged  to  purchase  100 
percent  of  Shell's  production  and  has 
refused  to  purchase  any  of  the 
production  owned  by  the  rermaining 
working  interests,  including  FEC's 
interests.  Further,  FEC  states  while 
Black  Marlin  has  asserted  that  it  is 
willing  to  transport  gas  from  HI  6  and  HI 
201,  for  buyers  other  than  Industrial,  for 
the  same  fee  that  it  proposes  to  charge 
for  the  Shell  production,  the  proffered 
transportation  service  is  inferior  to  the 
service  Black  Marlin  offered  Industrial 
as  it  is  circuitous  and  more  expensive. 

FEC  summarizes  its  instant  petition 
stating  that  Section  5(e)  of  the  OCS  Act 
requires,  in  the  absence  of  voluntary 
compliance,  that  the  Commission  must 
institute  proceedings  lo  determine  the 
reasonable  proportionate  amounts  of 
natural  gas  which  must  be  purchased 
and  transported  "without 
discrimination  "  by  pipelines  located  in 
OCS  lands.  FEC  states  that  whatever 
volumes  the  HNG  Entity  chooses  to  buy 
from  the  area  of  HI  6  and  HI  201  on 
whatever  terms,  it  must  purchase  pm 
rata  from  all  the  working  interest 
owners  who  are  willing  to  sell  on  those 
terms. 

FEC  states  that  a  hearing  before  the 
Conimssion  is  the  proper  forum  for  the 
airing  of  differences  on  this  subject  and 
for  the  on-the-record  investigation  of  all 
pertinent  facts. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  .said 
pftitum  slunil»i  on  or  botoro  (\tobor  J. 
1984.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC.  20426.  H  motion  lo  mtrrxeno  or  h 
profosl  in  nccordaiu  o  with  the 
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requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestant*  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein,  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  84-24319  Filed  9-13-84;  8:46  ami 
BILUNQ  COOE  (717-01-11 


(Docket  No.  ER84-634-000] 

Rorlda  Power  Corp.;  Notice  of  Filing 

September  11.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  29, 1984. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  Service 
Schedule  X  providing  for  extended 
economy  interchange  service  between 
Florida  Power  and  the  City  of 
Kissimmee,  Florida.  Florida  states  that 
Service  Schedule  X  is  submitted  for 
inclusion  as  a  supplement  under  the 
existing  contract  for  interchange  service 
between  Florida  Power  and  the  City  of 
Kissimmee,  designated  as  Flordia 
Power's  Rate  Schedule  FERC  No.  94. 

Florida  Power  requests  an  effective 
date  of  September  1, 1984.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
25, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  84-^24320  Filed  9-13-81  8:48  amj 
BiUJNa  COM  •717-01-M 


[Docket  Na  ERS4-635-000] 

GuH  States  Utilities  Co^  Notice  of 
Rling 

Septemt>er  11, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  30, 1984. 
Gulf  States  Utilities  Company  (Gulf 
States)  tendered  for  filing  proposed 
changes  in  the  electric  service  schedules 
presently  on  file  with  the  Commission 
which  are  applicable  to  a  Power 
Interconnection  Agreement  between 
Gulf  States  and  Cajun  Electric  Power 
Cooperative,  Inc.  (CEPCO)  and  its 
member  cooperatives.  The  rate  schedule 
change  will  involve  the  installation  of 
two  34.5  KV  reclosers  west  of  New 
Roads  and  Ventress,  Louisiana;  payment 
by  CEPCO  of  a  facilities  charge,  and 
payment  of  a  cancellation  charge  when 
the  New  Roads  Delivery  Point  is 
abandoned. 

Gulf  States  indicates  that  the  reason 
for  the  proposed  change  is  that  by 
installing  the  reclosures  CEPCO  will 
better  serve  its  member  cooperatives. 

Gulf  States  requests  an  effective  date 
of  August  27. 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
CEPCO  and  the  utilities  commissions  of 
Tex^s  and  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  vsrith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
25, 1984.  Protests  vWll  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  84-24321  FQed  B-l>-84.  8:4S  un| 

MLUNG  cooc  crn-ot-M 


IDock«t  No.  CP74-134-005] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Petition  to  Amend 

September  11, 1964. 
Take  notice  that  on  August  17, 1984, 


Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard.  Illinois  80148.  filed  in  Docket 
No.  CP74-134-005  a  petition  to  amend 
further  the  order  issued  May  29. 1975,  in 
Docket  Nos.  CP74-134  and  CP74-145,'  as 
amended,  pursuant  to  Section  7(c)  of  the 
Natiiral  Gas  Act  so  as  to  authorize  the 
addition  of  a  delivery  point  in  Custer 
County,  Oklahoma,  for  an  existing 
exchange  arrangement  between  Natural 
and  Northern  Natural  Gas  Company,  a 
Division  of  InterNorth.  Inc.  (Northern), 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  requests  authorization  to  add 
an  additional  exchange  delivery  point  to 
permit  the  deUvery  of  gas  to  Northern 
for  the  account  of  Natural  at  the  existing 
interconnection  of  Northern's  gathering 
and  measurement  facilities  and  the 
Smith  "B"  No.  1-21  well  in  Custer 
County.  It  is  stated  that  Natural  has  a 
supply  of  gas  available  from  this  well 
under  an  existing  gas  purchase 
agreement  It  is  further  stated  that  the 
use  of  existing  facilities  at  this  dehvery 
point  precludes  the  need  for  any 
construction.  Natural  asserts  that  the 
addition  of  the  Custer  County  delivery 
point  would  not  change  the  maximum 
daily  volume  exchanged,  which  would 
remain  at  5.000  Mcf,  and  would  have  no 
adverse  impact  on  Natural's  customers. 

Natiu-al  states  that  deliveries  at  the 
Custer  County  delivery  point  have 
commenced  under  the  provisions  of 
Order  No.  80  and  Natural's  blanket 
certificate  issued  in  Docket  No.  CP80- 
125,  as  reported  in  Docket  Nos.  ST84- 
221  (Natural)  and  ST  84-210  (Northern). 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Oct.  2, 1984.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20428^  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protesU  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 

'  Issued  jointly  to  Natural  and  to  Northeni  Natural 
Gas  Company,  a  Division  of  InterNorth.  Inc 
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motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
KsHMtfa  F.  Hmfa. 

Secretary. 

(FV  Ooc  M-MSB  nM  *-!».««:  »46  Hi| 

SKUNQ  cooc  arn-ot-M 

[Docket  No.  EC84-2(M)00] 

Niagara  Mohawfc  Power  Corp.;  Notico 
of  Application 

September  11. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act,  seeking  authority 
to  acquire  up  to  $250,000,000  of  bonds 
and  a  note  to  be  issued  by  Long  Island 
Lighting  Company  (LILCO). 

It  is  asserted  that  NMPC  would 
acquire  at  a  closing  intended  to  occur  on 
or  before  October  1. 1984  (the  "Closing") 
approximately  $80,000,000  aggregate 
principal  amount  of  ULCCKs  General 
and  Refunding  Bonds  V^%  Series  due 
August  1, 1993  (Bonds)  and  LILCO's 
unsecured  note  (Note)  bearing  interest 
of  the  rate  of  19%  per  annum.  The  Bonds 
and  the  Note  are  to  be  acquired  by 
NMPC  under  a  Settlement  Agreement 
dated  August  30, 1984  between  NMPC 
and  LILCO  ("Settlement  Agreement") 
relating  to  payment  of  construction  costs 
of  the  Nine  Mile  Point  Nuclear  Station 
Unit  No.  2  ("Unit").  At  the  Closing, 
LILCO  will  pledge  to  a  pledgee  acting  on 
behalf  of  NMPC  Bonds  having  an 
aggregate  principal  amount  equal  to 
$250  million  less  the  principal  amount  of 
Bonds  delivered  to  NMPC  at  the  Qosing. 
The  pledged  Bonds  will  be  acquired  by 
NMPC  from  time  to  time  as  NMPC 
makes  further  construction  advances  for 
the  unit  on  LILCO's  behalf. 

In  addition  to  interest  payable  on  the 
Bonds  at  the  rate  of  Vi%  annually, 
LILCO  has  an  unsecured  obligation  to 
make  quarterly  supplemental  payments 
("Supplemental  Payments")  to  NMPC  in 
amounts  equal  to  18.5%  per  annum  on 
the  principal  amount  of  Bonds  held  by 
NMPC.  This  obligation  is  to  be  evidence 
by  the  Note.  Until  the  date  of 
commercial  operation  of  the  Unit  or 
certain  other  dates  provided  in  the 
Settlement  Agreement,  LILCO  may  elect 
to  defer  the  Supplemental  Payments, 
and  in  such  event  NMPC  may  add  the 
deferred  amount  as  additional  principal 
under  the  Note. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  tfie  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commissioo  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Phimb, 

Secretary.     | 

|FR  Doc  m-M3S3  Filed  »-13-»4.  9:45  ain| 
BNJJNQ  COOC  t717-01-M 


[Docket  No.  ER84-3B-002] 

Otter  Tail  Power  Co.;  Notice  of 
Compliance  Refund  Report 

September  11, 1984. 

Take  notice  that  on  August  20. 1984. 
Otter  Tail  Power  Company  (Otter  Tail) 
submitted  for  filing  a  comphance  refund 
report  pursuant  to  S  35.19(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Otter  Tail  states  that  the  reduced  rate 
levels  were  placed  into  effect  on  bills 
rendered  for  the  period  May  20-Iune  20, 
1984;  therefore,  no  amounts  in  the 
"excess  billed"  column  of  the  report 
beginning  June  1984  were  reported. 

Otter  Tail  also  states  that  the  interest 
was  calculated  at  the  average  quarterly 
prime  rate  and  was  compounded 
quarterly.  Otter  Tail  further  states  that  a 
copy  of  the  refund  detail  has  been 
submitted  to  each  customer  and  a  copy 
of  the  complete  refund  report  is  being 
submitted  to  each  state  commission  on 
the  service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  commenters 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  on  or 
before  September  26, 1984.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 

Kenneth  F.  Phunb, 

Secretary. 

(FR  Doe.  »*-24324  RkKt  »-li-M.  8:45  am] 

muma  code  srir-oi-M 


[Dockat  No.  CP«4-«ei-«00] 

PanhaiKle  Eastern  Pipe  Una  Col; 
Notice  of  Request  Under  Blw*et 
Authorization 

September  11, 1984. 

Take  notice  that  on  August  24, 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(PEPL).  P.O.  Box  1642.  Houston.  Texas 
77001,  filed  in  Docket  No.  CP84-6ei-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
PEPL  proposes  to  transport  natural  gas 
on  behalf  of  a  qualified  end-user  tmder 
the  authorization  issued  in  Docket  No. 
CP83-83-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

PEPL  states  that  the  proposed 
transportation  service  would  be 
performed  pursuant  to  a  transportation 
agreement  dated  )uly  10. 1984 
(Agreement)  among  PEFL,  Central 
Illinois  Light  Company  (OLCO)  and 
Caterpillar  Tractor  Company 
(Caterpillar).  It  is  explained  that  the 
Agreement  provides  for  the 
transportation  of  up  to  11,000  Mcf 
(Mcfd)  of  natural  gas  per  day  cwi  behalf, 
of  Caterpillar  for  use  in  boiler,  imtil 
heaters,  heat  treatment  equipment  core 
ovens,  and  miscellaneous  process 
equipment 

PEPL  states  that  the  agreement 
provides  for  PEPL  to  receive  a 
transportation  quantity  of  up  to  11,000 
Mcfd  on  an  interruptible  basis,  at  an 
existing  point  of  interconnection 
between  PEPL  and  the  tailgate  of  Union 
Texas  Products  Corporation  plant  in 
Major  County.  Oklahoma.  It  is  explained 
that  PEPL  would  then  transport  and 
redeliver  such  gas.  less  four  percent 
reduction  for  fuel,  to  CILCO  at  PEPL's 
Peoria  sales  station  in  Tazewell  County, 
Illinois,  which  in  turn  would  make 
ultimate  delivery  to  Caterpillar  for  its 
end-use  at  its  facilities  in  Peoria,  Illinois. 
It  is  stated  that  CILCO  is  an  existing 
jurisdictional  customer  of  PEPL  and 
Caterpillar  is  an  existing  end-user 
customer  of  CILCO. 

It  is  stated  that  no  new  facilities  are 
required  for  this  transportation.  The 
transportation  charge  is  based  on  TOPL's 
currently  effective  OST  Tariff,  and  there 
is  no  Added  Incentive  Charge  applicable 
to  this  transportation  service,  it  is 
stated. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commisaion, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
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385.214}  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fihng  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Pkimb, 
Secretary. 

(FR  One  M-MS2g  RM  B-is-M:  8,|f  an| 
BlUJNa  COM  (TIT-OV* 


(Docket  Na  ER8«-62»-000] 

Puget  Sound  Power  *  Ught  Co; 
Notice  of  FWng 

September  11, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984, 
Puget  Sound  Power  &  Light  Company 
(I*uget)  tendered  for  filing,  as  an  initial 
rate  schedule,  the  Agreement  for 
exchange  of  energy  for  coal  at  Centralia. 
executed  on  June  28. 1984  between  Puget 
and  the  City  of  Seattle.  City  Light 
Department  (Seattle). 

Puget  states  that  the  Agreement 
generally  requires  Puget  to  make 
available  to  Seattle  each  hour  up  to  52 
MW  of  energy  in  Heu  of  Seattle's 
operation  of  the  Centralis  Steam  Plant. 
Seattle  has  agreed  to  compensate  Puget 
for  such  energy  by  transferring  coal  from 
Seattle's  coal  inventory  account  to 
Puget's  coal  inventory  account 

Puget  requests  an  effective  date  of 
June  4. 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  Nil.,  Washington, 
D.C.  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protest* 
should  be  filed  on  or  before  September 
24, 1984.  Protests  *vill  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  takea  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kwiiwth  F.  Phunb. 

Secretary. 

[FK  Doc  M~M1»  PUad  t-lS-M:  Mt  un| 
BftXJNO  CODE  SriT-SI-ll 


[Docket  Mo.  ER84-632-000] 

Southwestern  Electric  Power  Coj 
Notice  of  FWng 

September  H,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  27, 1984, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  a  Letter 
Agreement  dated  June  14. 1984  between 
SWEPCO  and  North  Texas  Electric 
Cooperative,  Inc.  (NTEC)  amending  a 
Power  Supply  Agreement  dated  April  8, 
1982  between  SWEPCO  and  NTEC 
(FERC  Rate  Schedule  No.  84). 

SWEPCO  states  that  the  sole  purpose 
of  the  Letter  Agreement  is  to  correct  a 
minor  typographical  error  in  the  Power 
Supply  A^eement  Correction  of  the 
typographical  error  has  no  substantive 
effect  on  the  contractual  arrangements 
between  SWEPCO  and  NTEC. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E..  Washington, 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
24. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FK  Doc  M-M3S7  PIM  »-l»-M:  M(  *■] 
BtLUMtt  coot  •ri7-et-M  * 


[Docket  No.  CPe4-eS»-000] 

Transcontinental  Oas  Pipe  Une  Corp^ 
Notice  of  Application 

September  11, 1984. 

Take  notice  that  on  August  22, 1984, 
Transcontinental  Gas  Pipe  Line 
Corporation  (AppHcant),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP84-659-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  pubUc 


convenience  and  necessity  authorizing 
the  conetmction  and  operation  of 
certain  pipeline  looping,  compression 
and  appurtenant  facilitiea,  ad  as  more 
fully  set  forth  in  the  appUcaUcm  whidi  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  propoaes  to  constnict  and 
operate  durfaig  19BS:  (1)  On  its  Central 
Texas  Gatlierfaig  Syatem  (CTGS), 
approximately  WXt  miles  of  30-inch 
pipeline  loop  extending  frma  Brasos 
Block  A-133  B  to  Brazoa  Block  A-76  A, 
offshore  Texas;  (2)  on  Its  mainline 
sjrstem  in  Louisiana,  approximately  8.42 
miles  of  42-inch  pipeline  loop  in  Allen 
and  Evangeline  Parishes  between  its 
compressor  station  Nos.  45  and  50;  (3) 
on  its  mainline  system  in  Looisiana, 
approximately  4  J6  miles  of  42-inch 
pipeline  loop  in  West  Feliciana  and  East 
Feliciana  Parishes  between  its 
compressor  station  No*.  SO  and  60:  and 
(4)  on  its  mainline  system  in  Louisiana. 
an  additional  8.000  iMraepower 
compressor  unit  in  its  compressor 
station  Na  51  in  Evangeline  Pariah. 

Applicant  states  it  anticipates  tiiat 
duriing  the  1985-86  winter  seascm.  the 
peak  day  vohnaes  which  would  be 
required  to  be  moved  to  Station  No.  05 
through  the  mainline  system  from  all 
upstream  sources  will  be  2.40aS04  Mcf 
of  gas  per  day.  This  in  turn  requires,  it  is 
stated,  a  vohme  of  some  1.555.000  Mcf 
per  day  or  an  increase  of  approximately 
188,000  Mcf  per  day  over  the  present 
system,  flowing  in  the  main  line  leaving 
Station  No.  45. 

Applicant  avers  that  the  2.400.564  Mcf 
of  gas  per  day  at  Station  No.  65 
represents  the  sum  of  anticipated 
maximum  flowing  supplies  from 
presently  attached  sources  as  well  as 
new  sources  to  be  attached,  withdrawal 
volumes  from  the  Washington  Storage 
Field,  volumes  attributable  to  exchange 
transactions  in  this  area  of  the  system, 
and  short-haul  and  long-haul 
transportation  volumes.  The  volumes 
flowing  east  from  Station  No.  65  toward 
the  market  would  remain  unchanged  at 
the  level  of  3,100,000  Mcf  per  day 
needed  to  meet  current  firm  contract 
obligations,  it  is  stated. 

It  is  stated  that  the  proposed  facilities 
are  estimated  to  cost  $44385.00a  which 
would  be  firmnoed  initially  tfarou^ 
revolving  credit  arrangements,  short- 
term  loans  and  funds  on  hand. 
Permanent  financing,  it  is  explained, 
would  be  undertaken  as  part  of  an 
overall  long-term  financing  program  at  a 
later  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcatioo  should  on  or  before  October 
2. 1984,  file  with  the  Federal  Energy 
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Regulatory  Commission,  Washington, 
D.C.  20428,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a4-24328  Filed  »-13-e4  8:45  am] 
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[Docket  No.  CP82-487-0021 

Wllliston  Basin  Interstate  Pipeline  Co. 
and  IMontana-Oalcota  Utilities  Co.; 
Notice  of  Petition  for  Declaratory 
Order 

September  11, 1984. 

Take  notice  that  on  August  16, 1984, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston)  and  Montana- 
Dakota  Utilities  Co.  (MDU),  400  North 
Fourth  Street,  Bismarck,  North  Dakota 
58501,  filed  a  petition  in  Docket  No. 
CP82-487-002  a  petition  pursuant  to  rule 
207  (18  CFR  384.207)  for  the  issuance  of 
a  declaratory  order  addressing  the 
jurisdiction  of  certain  producer  gas  that 
MDU  has  placed  in  storage,  but  has  not 
paid  for,  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 


Commission  and  open  to  pubhc 
inspection. 

Specifically,  MDU  states  it  is  suH'ering 
from  a  decline  in  demand  for  its  gas  and 
has  projected  purchases  from  its 
producer  suppliers  at  approximately  35 
percent  of  contractual  levels.  As  a  result 
it  states  it  is  unable  to  purchase  and 
store  all  of  the  available  gas;  therefore, 
it  alleges  it  has  embarked  on  a  program 
in  which  it  receives  and  stores,  as  part 
of  its  system  supply,  its  full  contractual 
levels  of  casinghead  and  residue  gas, 
but  does  not  pay  for  this  gas.  MDU 
beheves  that  this  policy  would  avoid  the 
possible  fiaring  of  casinghead  and 
residue  gas  and/or  the  shutting-in  of  oil 
production  and  the  related  gas 
production.  MDU  contends  that, 
ultimately,  any  of  this  gas  it  accapts  into 
its  system  would  be  purchased  by  MDU 
and  would  become  system  supply,  a 
Commission  authorized  act. 
Alternatively,  MDU  submits  that  if  this 
gas  is  later  stored  and  transported  on 
behalf  of  a  producer  to  an  off-system 
market,  subject  to  an  executed  Rate 
Schedule  S-2  service  agreement,  MDU  is 
authorized  to  do  so  by  virtue  of  its 
certificate  in  Docket  No.  CP83-254-000. 

Therefore,  Williston  and  MDU  request 
that  the  Commission  make  a 
determination,  in  connection  with  its 
consideration  of  the  settlement  in 
Docket  Nob.  CP82-487-000,  et  al.,  that  no 
additional  authorizations  are  necessary 
to  store  volumes  received  from  producer 
suppliers,  but  not  paid  for,  and  not 
subject  to  a  Rate  Schedule  S-2 
agreement. 

Any  perjon  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  2, 
1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20428,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  Qie  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  M-24328  Fil«d  9-13-»4;  8:4S  am) 
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Southwestern  Power  Administration 

Extension  of  Integrated  System  Power 
Rates;  Order  Confirming  and 
Approving  Extension  of  Integrated 
System  Power  Rates  on  an  Interim 
Basis 

agency:  Southwestern  Power 

Administration. 

action:  Notice  of  power  rate  order. 

summary:  The  Deputy  Secretary  of 
Energy  has  confirmed  and  approved,  on 
an  interim  basis,  an  extension  of  the 
existing  Southwestern  Power 
Administration  System  rates.  This 
action  is  authorized  under  Delegation 
Order  No.  0204-108.  48  FR  55664  (Dec. 
14, 1983)  and  provides  a  continuation 
through  September  30, 1986,  of  the 
System  rates  that  were  confirmed  and 
approved  on  a  final  basis  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  the  period  August  1. 1983.  through  • 
July  31, 1984.  The  following  System  rates 
were  extended  through  September  30, 
1984,  on  an  interim  basis  by  Rate  Order 
No.  SWPA-15  and  are  authorized  by 
Rate  Order  No.  SWPA-16  to  remain  in 
effect  on  an  interim  basis  through 
September  30, 1988,  or  until  corSirmed 
and  approved  on  a  final  basis  by  the 
FERC: 

Rate  Schedule  P-4,  Peaking  Power 

Rate  Schedule  F-4A,  Finn  Power 

Rate  Schedule  F-4B,  Firm  Power  through 

Oklahoma  Utility  Companies 
Rate  Schedule  EE-2  (Revised).  Excess  Energy 
Rate  Schedule  IC-2  (Revised),  Interruptible 

Capacity 

EFFECTIVE  DATES:  Rate  Order  No. 
SWPA-16  specifies  October  1, 1984,  as 
the  effective  date  for  the  extension  of 
the  existing  System  rates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  M.  Bowers,  Director,  Power 
Marketing,  Southwestern  Power 
Administration.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa, 
Oklahoma  74101,  (918)  581-7529 
Fred  A.  Sheap.  Office  of  Power 
Marketing  Coordination,  Department 
of  Energy.  CE-91,  Forrestal  Building, 
Room  6B-104, 1000  Independence 
Avenue  SW.,  Washington.  D.C.  20585. 
SUPPLEMENTARY  INFORMATION:  The 
present  System  rates  were  approved  by 
the  FERC  for  the  period  August  1, 1983. 
through  July  31. 1984.  under  Docket  No. 
EF83-4011-000  and  were  extended  by 
the  Deputy  Secretary  of  Energy  through 
September  30. 1984,  under  Rate  Order 
No.  SWPA-15.  The  Administrator  has 
prepared  the  1983  Power  Repayment 
Study  and  has  determined  that  the 
existing  System  rates  are  consistent 
with  the  provisions  of  Secticm  5  of  the 
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Flood  Control  Act  of  19M  aad 

Department  of  Energy  Order  No.  RA 

6120.2.  In  this  regard,  the  Administrator 

has  determined  that  the  rates  are  the 

lowest  possible  rates  to  the  customers 

consistent  with  sound  business 

principles.  Based  on  the  1983  Power 

Repayment  Study,  the  Deputy  Secretary 

of  Energy  has  extended  the  effective 

period  of  the  System  rates  on  an  interim 

basis  through  September  30. 1988.  or 

until  confirmed  and  approved  on  a  final 

basis  by  the  FERC. 

Issued  in  Washington.  D.C  August  29 
1984. 

Danny  ).  Boggs, 

Deputy  Secretary. 

DEPARTMENT  OF  ENERGY 

Deputy  Secretary  of  Energy 

[Rate  Order  Na  SWPA-16] 

Order  Confirming  and  Approving 
Extension  of  System  Rates  on  an 
Interim  Basis 

August  29. 1984. 

In  the  matter  of:  Southwestern  Power 
Administration — System  Rates. 

Pursuant  to  Sections  302(a)  and  301(b) 
of  the  Department  of  Energy 
Organization  Act,  Pub.  L  95-91.  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control  Act 
of  1944, 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-33.  effective  January  1 
1979,  43  FR  60626  (December  28, 1978), 
the  Secretary  of  Energy  delegated  to  the 
Assistant  Secretary  for  Resource 
Applications  the  authority  to  develop 
power  and  transmission  rates,  acting  by 
and  through  the  Administrator,  and  to 
confirm,  approve  and  place  into  effect 
such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm  and  approve  on  a  final  basis  or 
to  disapprove  rates  developed  by  the 
Assistant  Secretary  under  the 
Delegation.  Due  to  a  Department  of 
Energy  organizational  realignment. 
Delegation  Order  No.  0204-33  was 
amended,  effective  March  19. 1981.  to 
transfer  the  authority  of  the  Assistant 
Secretary  for  Resource  Applications  to 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy.  By  Delegation 
Order  No.  0204-108.  effective  December 
14, 1983.  48  FR  55664  (December  14, 
1983)  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 


Federal  Energy  Resdatory  Comminion 
on  an  exclusive  basis  the  authority  to 
confinn.  approve  and  place  in  e£fect  on 
a  final  basis  or  to  disapprove  power  and 
transoiiMion  rates.  This  rate  order  is 
isaued  pursuant  to  the  delegation  to  the 
Deputy  Secretary  of  Energy. 

Background 

On  May  17, 1984,  the  Southwestern 
Power  Administration  (SWPA) 
pubUshed  notice  in  the  Federal  Register 
(49  FR  20905)  that  the  1983  Current 
Power  Repajrment  Study  for  the 
integrated  system  projects  indicates  that 
the  existing  power  rates  satisfy  cost 
recovery  criteria  specified  in 
Department  of  Energy  Order  No.  RA 
6120.2  and  Section  5  of  the  Flood  Control 
Act  of  1944.  The  Federal  Register  Notice 
was  issued  in  accordance  with  Title  10, 
Part  903,  Subpart  A.  of  the  Code  of 
Federal  Regulations  entitled. 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments."  The  Federal  Register 
Notice  apprised  the  pubHc  that  the 
Administrator  proposes  to  request  an 
extension  of  the  effective  period  of  the 
System  rates  through  September  30, 
1986,  the  date  requested  in  the  original 
rate  filing.  The  rates  have  been  in  effect 
since  confirmed  and  approved  on  a  final 
basis  by  the  Federal  Energy  Regulatory 
Commission  (FERC)  in  Docket  No.  EF83- 
4011-000  for  the  period  August  1, 1983, 
through  July  31. 1964.  An  interim 
extension  subject  to  final  confirmation 
and  approval  by  the  FERC  was  granted 
for  the  period  August  1, 1984,  through 
September  30, 1984,  by  the  Deputy 
Secretary  of  Energy  on  August  3, 1984. 
On  May  17, 1984,  the  date  of  publication 
of  the  Federal  Register  Notice  inviting 
pubic  participation.  SWPA  mailed  a 
copy  of  the  Federal  Register  NoUce  and 
supporting  data  for  the  1963  Repayment 
Study  to  the  customers  for  information. 
Based  on  the  date  of  publication,  written 
comments  from  customers  and 
interested  parties  were  due  by  June  16. 
1984.  However,  the  Administrator 
granted  a  request  from  the  Southwestern 
Power  Resources  Association  dated 
May  aa  1984,  to  extend  the  pubhc 
comment  period  through  June  30, 1984. 
Notice  of  the  extended  comment  period 
was  mailed  to  each  customer  June  7, 
1984.  and  was  published  in  the  Federal 
Register  June  la  1984  (49  FR  24939). 
Written  comments  on  the  proposal  are 
contained  along  with  SWPA's  responses 
in  the  Comments  and  Responses  Section 
of  this  rate  order.  The  existing  System 
rate  schedules  are  shown  below: 
Rate  Schedule  P-4.  Peaking  Power 
Rate  Schedule  F-4A.  Finn  Power 
Rate  Schedule  F-4B,  Firm  Power  through 
Oklahoma  Utility  Companies 


Rate 
Rate 

Capacity 


iC^  (Reviaadl.  IntampliUa 


Rate  Sckedaie  P-«  applies  to 
wholeeaJe  CMtoam  purcfaasiQg  hydro 
and/or  mummal  peeldog  power  awl 
peaking  energy  frxxn  the  integrated 
system.  This  rate  schedule  is  designed 
for  peaking  customer  whose  energy 
usage  is  1200  Idkwatt  hours  per  kilowatt 
per  year  and  far  two  peaking  customers 
who  are  presently  supplied  1000 
kilowatt  hours  per  kilowatt  per  year 
(Cajun  Electric  Cooperative,  Inc.  and 
Northeast  Texas  Electric  Cooperative, 
Ina).  The  two  1000  hour  customers  will 
be  converted  to  1200  hours  usage 
beginning  in  FY  1906. 

Rate  Schedule  F-4A  applies  to  firm 
power  sales  £rora  the  integrated  system 
and  Rate  Schedule  P-4B  applies  to  the 
Oklahoma  Companies  arrangements 
which  provide  for  reimbursement  to 
Public  Service  Company  of  Oklahoma 
(PSO)  and  Oklahoma  Gas  and  Electric 
Company  (OGAE)  for  thermal 
generation.  The  Oklahoma  Companies 
arrangements  provide  for  borderline 
power  and  energy  sales  to  a  number  of 
municipalities  in  the  service  areas  of 
PSO  and  OGAE.  SWPA  has  separately- 
stated  chains  for  transformation  to 
load  center  delivery  which  SWPA  also 
must  pay.  All  the  customers  served  by 
the  companies  under  these 
arrangements  receive  load  center 
service;  the  customers  pay  SWPA  the 
load  center  firm  rate  (Rate  Schedule  F- 
4B),  and  SWPA  pays  the  transmission 
costs,  part  of  which  is  borne  by  the 
customers  through  the  application  of  the 
rate  for  load  center  service.  SWPA  is 
reimbursed  for  the  cost  of  power 
purchased  under  the  contracts  by  the 
customers  through  a  thermal  energy 
charge  which  is  passed  through  directly 
to  the  customers  served  under  Rate 
Schedule  F-4& 

Rate  Schedule  VSi-2  (Revised)  applies 
to  sales  of  Excess  Energy  and  Rate 
Schedule  lC-2  (Revised)  apphes  to  sales 
of  Interraptible  Capacity. 

Discussion 

The  1983  Current  Power  Repayment 
Study  indicates  that  the  existing  System 
rates  will  repay  the  integrated  system 
investment  with  interest  and  all 
operating  costs  as  required  by 
Department  of  Energy  Order  No.  RA 
6120^  This  study  is  an  update  of  the 
1982  Repayment  Study  and  tests  the 
adequacy  of  the  existing  rates  based  on 
a  new  cost  evaluation  period  of  FY  1983 
through  FY  1987.  The  1982  Repayment 
Study  utilized  a  cost  evaluation  period 
of  FY  1982  through  FY  1986.  The  main 
difference  in  the  two  studies  results 
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from  extending  the  cost  evaluation 
period  the  addibonal  year  and  updating 
costs  to  current  levels. 

In  FERC'8  "Order  Confirming  and 
Approving  Rates"  for  the  Integrated 
System  Projects,  issued  August  1, 1983, 
the  Commission  reiterated  its  concern 
over  what  it  considers  to  t>e  SWPA's 
arrearage  in  meeting  scheduled 
repayment  and  suggested  that  "prompt 
correction  of  SWPA's  amortization 
practices  can  ameliorate  prior  deficits  in 
repayment  obligations".  While  SWPA 
takes  issue  with  the  implication  that 
scheduled  amortization  payments  are 
required  by  law,  or  are  even  possible  in 
a  wholly  hydroelectric  system,  SWPA 
does  share  the  Commission's  concern 
for  timely  repayment  of  all  annual  costs 
and  the  Federal  investment  DOE  Order 
No.  RA  6120.2  prescribes  the  Secretary 
of  Energy's  policies  and  procedures  for 
accomplishing  timely  repayment.  SWPA 
is  obliged  to  follow  such  policies. 

As  recognized  by  the  FERC  in  Order 
No.  EF83-4O11-000,  SWPA  has  taken 
action  to  improve  its  financial  position 
in  several  ways.  SWPA  is  continuing  the 
policy  of  allowing  all  firm  (load  factor) 
power  sales  contracts  to  expire  and 
replacing  them  with  peaking  power 
contracts  which  obligates  SWPA  to 
supply  only  1200  kilowatt-hours  per 
kilowatt  per  year.  This  limits  the  need 
for  SWPA  to  purchase  power  from  other 
utihties  in  low  water  years  to  fulfill 
contract  obligations.  Also,  in  designing 
the  present  System  rate  schedules, 
SWPA  increased  the  capacity 
component  of  the  rates  relative  to  the 
energy  component  to  ensure  consistent 
recovery  of  costs,  especially  in  low 
water  years.  In  addition,  the  present 
rates  include  a  purchased  power 
adjustment  charge  to  recover  the  cost  of 
purchased  power  in  average  water 
years.  SWPA  established  deferred 
accounts  to  reflect  the  balances  of 
revenue  from  the  purchased  power 
adjustment  and  expenses  from  the  cost 
of  purchased  power.  In  Order  EF83- 
4011-000,  the  FERC  directed  SWPA  to 
provide  the  monthly  balances  of  its 
deferred  credit  and  cost  accounts 
together  with  a  statement  describing  the 
effects  of  the  purchased  power  cost 
adjustment  on  SWPA  and  the 
customers.  SWPA  has  provided,  in  a 
separate  attachment,  the  monthly 
balances  of  the  deferred  credit  and  cost 
accounts  for  FERC  information.  SWPA 
is  assimiing  that  any  deferred  credit  or 
cost  carried  on  its  balance  sheet  will 
ultimately  be  "flowed  back"  to  the 
customers  in  the  form  of  periodic 
adjustments  to  the  purchased  power 
cost  adjustment  and  will,  over  a  period 
of  time,  even  out  and  have  no  effect  on 


System  Power  Repayment  Study  results. 
SWPA  believes  the  purchased  power 
adjustment  has  provided  satisfactory 
results  while  in  effect  during  this  limited 
period  and  will  include  the  results  in  the 
rate  determination  procedure  at  the  time 
of  the  next  rate  filing  after  additional 
results  are  monitored  and  FY  1983  and 
subsequent  actual  financial  data  are 
included. 

SWPA  has  taken  additional  steps  to 
improve  its  financial  position.  SWPA 
has  reviewed  cost  and  revenue 
estimating  procedures  to  assure  the 
accuracy  of  those  projections.  Such 
accuracy  is  evidenced  both  by  the 
comparison  of  the  estimates  for  FY  1982 
used  in  the  1982  Repayment  Studies 
with  actual  costs  experienced  and 
SWPA's  continuing  analysis  of 
alternative  cost  estimating  methods. 
Further,  SWPA  is  committed  to  annual 
power  repayment  studies  and 
subsequent  timely  rate  adjustments  and 
has  made  a  comparison,  similar  to  the 
one  the  Commission  staff  has  made 
regarding  the  actual  repayment  progress 
versus  expected  progress  under  various 
amortization  methods,  including  the 
power  repayment  study  method 
amortization  "schedule".  SWPA  found 
that  under  the  present  rate  level  it  will 
"catch-up"  to  accumulated  amortization 
expected  under  the  present  repayment 
study  method  by  FY  1990.  The  same 
study  indicated  that  amortization 
through  FY  1982  under  this  method 
should  have  been  some  $74  million, 
reaching  $86  million  by  FY  1984  and 
about  $135  million  by  FY  1990.  It  is 
expected  that  actual  repayment  status  at 
the  end  of  FY  1984  will  approach  $60 
million. 

SWPA's  plan  is  to  maintain 
amortization  at  the  level  necessary  to 
repay  investment  and  annual  costs  as 
required  by  legislation  and  resultant 
policy.  SWPA  believes  that,  given  its 
commitment  to  annual  power  repayment 
studies  and  timely,  imrestricted  rate 
adjustments  implemented  as  needed, 
any  perceived  deficiency  should  be 
readily  corrected.  SWPA  believes  that 
persistent  monitoring  of  the  annual 
repayment  studies  and  decisive  action 
to  correct  any  mis-estimates  of  revenues 
and  expenses  will  eliminate  any 
potential  "bow  wave"  effect  on 
amortization.  SWPA  previously 
recognized  the  need  for  additional 
revenue  and  increased  System  rates 
approximately  33  percent  effective  April 
1, 1979.  Thus,  two  rate  adjustments 
within  Uttle  more  than  four  years  have 
increased  average  annual  revenues 
approximately  70  percent.  This  cannot 
be  ignored  as  a  significant 
accomplishment  toward  repayment  of 


the  Federal  investment  and  an 
indication  of  SWPA's  intent  to  maintain 
revenues  at  adequate  levels.  SWPA  has 
also  updated  its  computer  capacilities 
which  facilitates  analyses  of  revenues, 
expenses  and  other  repayment  study 
data  not  possible  on  the  previous 
system.  "The  new  computer  system  will 
enable  SWPA  to  test  the  effects  of  input 
variations  on  the  repayment  studies  in 
very  short  time  frames  that  previously 
required  manual  preparation.  SWPA  has 
also  been  successful  in  winning 
litigation  directed  toward  eliminating 
the  implementation  of  power  rates  on  an 
interim  basis.  Interim  rates  will  continue 
to  facilitate  cost  recovery  when  rates 
are  pending  final  review  by  the  FERC. 

In  its  August  1, 1983,  Order  on  the 
System  rates,  the  FERC  specified  that 
"*  *  *  annual  interest  on  additions 
should  be  computed  using  the  current 
interest  rate  applicable  in  each  year,  as 
required  by  DOE  Order  No.  RA  6120.2 
(September  20, 1979),  rather  than  the 
project  interest  rates  which  are  reflected 
in  SWPA's  current  repayment  study". 
SWPA  has  made  the  necessary 
computer  program  changes  using  the 
current  interest  rates  on  plant  additions 
rather  than  the  original  project  interest 
rates.  This  change  actually  amounted  to 
only  a  technical  adjustment  and  had 
little,  if  any,  effect  on  future  interest 
expense.  'The  change  is  reflected  in  the 
revenue  distribution  section  of  the  1983 
Power  Repayment  Study. 

SWPA  also  recognizes  that  the 
historic  period  used  in  this  study  ends 
more  than  18  months  before  the  fiUng 
date  althrough  the  study  was  completed 
within  the  18-month  period.  However, 
the  limited  approval  period  provided  by 
FERC  made  completion  of  the  1983  PRS, 
which  would  include  FY  1983  actual 
data,  impossible  prior  to  this  filing  time. 
Actual  audited  financial  data  are  not 
available  until  approximately  February 
following  the  end  of  a  fiscal  year  making 
completion  of  a  timely  power  repayment 
study  difficult  at  best.  Further,  the  public 
participation  process  required,  and  the 
preparation  of  both  the  Sam  Raybum 
Dam  rate  extension  and  the  Tex-La 
Contract  Rate  increase  at  the  same  time, 
virtually  guaranteed  that  the  criteria 
could  not  be  met  without  preparing 
another  study  with  the  1983  data  to  be 
filed  at  a  later  date.  In  addition,  the  data 
needed  for  filing  a  rate  action  require 
considerable  additional  time  to  prepare 
and  this  time  simply  would  not  have 
been  available  after  waiting  for  FY  1983 
financial  data.  Therefore,  SWPA  used 
actual  FY  1982  financial  data  as  the 
basis  for  the  1983  Power  Repayment 
Study. 
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Comments  and  Responses 

The  Southwestern  Power 
Administration  received  written 
conunents  from  three  organizations 
concerning  the  proposed  extension  of 
the  System  rates  through  September  30, 
1986.  The  Southwestern  Power 
Resources  Association  provided 
comments  by  letter  dated  June  28, 1984. 
the  National  Wildlife  Federation  by 
letter  dated  June  28, 1984,  and  the 
Department  of  the  Army  by  letter  also 
dated  June  2a  1984.  A  summary  of  the 
two  major  comments  and  responses  to 
those  comments  prepared  by  the  SWPA 
staff  follow: 

Amortization  Policy 

Comment:  The  National  Wildlife 
Federation  (NWF]  and  Department  of 
the  Army  (DOA)  comments  relate  to 
repayment  policy,  and  oppose  priority  of 
revenue  distribution  to  the  highest 
interest-bearing  investment.  The  NWF 
further  recommends  straight-line 
amortization  of  the  Federal  investment 
to  determine  revenue  requirements. 
Southwestern  Power  Resources 
Association,  however,  supports  the 
present  method  of  amortization  as 
required  under  current  Department  of 
Energy  policies  in  Order  No.  RA  6120.2. 

Response:  SWPA's  repayment  policy 
is  set  forth  in  Department  Of  Energy 
Order  No.  RA  6120.2.  SecUon  8.c.(3)  of 
that  Order  states;  "To  the  extent 
possible,  while  stiU  complying  with  the 
repayment  periods  established  for  each 
increment  of  investment  and  unless 
otherwise  indicated  by  legislation, 
amortization  of  the  investment  will  be 
accompanied  by  application  to  the 
highest  interest-bearing  investment 
first."  The  policy  is  based  on  Section  5 
of  the  Flood  Control  Act  of  1944  [Flood 
Control  Act)  which  requires  that  power 
and  energy  from  Federal  projects  be 
marketed,  ".  .  .  at  the  lowest  possible 
rates  to  consumers  consistent  with 
sound  business  principles.  .  .  ."  Priority 
of  revenue  distribution  to  the  highest 
interest-bearing  investment  and  the 
actual  amortization  methodology  are 
separate  issues.  The  policy  of  paying  the 
highest  interest-bearing  investment  first 
results  in  reduced  interest  expense  and 
is  consistent  with  the  least  cost 
approach  directed  by  the  Flood  Control 
Act.  Amortization  of  the  capital 
investment  is  required  by  the  Flood 
Control  Act  to  be  accomplished, 
".  .  .  over  a  reasonable  period  of 
years.  .  .  ."  This  period  has  been 
determined  by  Order  No.  RA  6120.2  to 
be  within  50  years  from  the  date  of 
commercial  service  for  the  hydroelectric 
projects  and  to  be  shorter  periods  for 
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transmisaion  and  replacement 
investments  based  on  their  service  lives. 

Repayment  of  investment  within  the 
established  periods  takes  priority  over 
distribution  of  revenue  to  the  hi^est 
interest-bearing  investment.  Priority 
distribution  of  revenue  to  the  hi^est 
interest-bearing  investment  is  made 
only  after  payment  of  current  and  any 
deferred  aimual  expense  and  is  a  sound 
business  principle  which  results  in  the 
lowest  rates  for  the  sale  of  power  and 
energy  to  the  customers.  Proper  business 
management  requires  priority  retirement 
of  the  most  expensive  debt  to  reduce  the 
cost  of  borrowing.  Also,  the  benefits  of 
Federal  multipurpose  hydroelectric 
projects  are  available  not  only  to 
electric  customers  but  to  those  who 
benefit  from  the  other  project  purposes 
such  as  flood  control,  water  supply, 
navigation,  and  recreation.  Therefore, 
the  opportunity  exists  for  most 
taxpayers  to  participate  in  the  benefits 
of  the  hydroelectric  projects  financed  by 
Congressional  Appropriations.  It  should 
be  noted  that  hydroelectric  power  does, 
in  fact,  reap  actual  monetary  benefits  to 
the  taxpayer  and  not  just  hypothetical, 
indirect  and  less  specific  benefits.  The 
appropriations  are  tied  to  rates  of 
interest  determined  by  the  cost  of 
borrowing  to  the  Government  when  the 
appropriations  are  made.  The  interest 
earned  by  the  taxpayer  on 
appropriations  must  be  paid  to  the 
Treasury  by  the  Power  Marketing 
Administrations  (PMAs)  along  with 
funds  to  repay  the  appropriations. 
Priority  of  revenue  distribution  is 
assigned  to  payment  of  imputed  annual 
interest  ahead  of  investment.  For  PMAs, 
Congressional  Appropriations  are  the 
BurTX)gate  "debt  instrument"  which  must 
be  repaid  within  a  term  not  to  exceed  50 
years.  TTie  logic  that  there  are  no  debt 
instruments  repayable  to  the  Treasury 
could  lead  to  the  erroneous  conclusion 
that  no  interest  should  be  imputed  at  all. 
However,  the  PMAs  (including  SWPA) 
have  carefully  created  a  system  which 
endeavors  to  impute  interest  costs  and 
interest  income  that  would  be  identical 
to  the  methods  used  in  the  private 
sector.  This  system  includes  the 
management  of  cash  receipts  and  cash 
disbursements  in  such  a  way  as  to 
minimize  expenses  and  maximize 
proceeds. 

SWPA  also  believes  that  "Congress 
intended  that  sound  business  principles 
be  applied  to  protect  the  Federal 
investment  not  to  artificially  reduce  the 
repayment  obligations  of  the  power 
purchasers."  As  reflected  previously. 
Section  5  of  the  Flood  Control  Act 
presents  a  dual  statutory  standard 
regarding  rates  to  be  charged  for  the 


sale  of  power  and  energy.  It  require* 
that  rates  be  both  (1)  the  lowest  poasible 
to  consumers  and  (2)  consistent  with 
sound  business  principles.  The 
requirement  to  chaTge  the  lowest 
possible  rates  could  result  in  rates  that 
are  too  low  to  repay  the  Government's 
investment  and  related  costs,  if  not 
governed  by  the  requirements  that  the 
rates  are  to  be  consistent  with  sound 
business  principles  and  recover  costs 
over  a  reasonable  period  of  years. 
Conversely,  rates  diat  are  higher  than 
necessary  to  pay  annual  costs  and 
amortize  investment  could  be 
determined  to  be  excessive.  Therefore, 
one  must  consider  both  requirements 
when  developing  power  rates.  Power 
Repayment  Studies,  which  are  prepared 
annually,  demonstrate  whether  rates 
satisfy  both  requirements.  Frequent 
monitoring  of  the  Power  Repayment 
Studies  ensures  that  appropriate  action 
is  taken  to  repay  the  Federal  investment 
as  stipulated  by  legislation  and  resultant 
policy.  The  Congress  decided  in  the 
original,  and  reiterated  in  subsequent 
Power  MaAeting  legislation  that  it 
wishes  to  recover  all  of  the  capital 
which  it  has  invested  in  the  power 
featxues  of  multiple-purpose  water 
projects,  including  the  cost  of  land,  with 
interest  over  a  set  period  of  years  which 
bears  no  necessary  relationship  to  the 
usehil  life  of  the  project  Just  as  in  a 
home  mortgage,  the  recovery  of  the 
capital  Locludii]^  capital  invested  in 
land,  is  set  for  a  fixed  period.  Also,  just 
like  a  home  mortgage,  current  annual 
costs  (such  as  taxes  for  a  mortgage  or 
operations  and  maintenance  costs  for 
the  PMAs)  must  also  be  recovered.  The 
mortgage  payment  is  calculated  so  that 
equal  payments  will  be  made  each  year 
on  a  combination  of  interest  and  return 
of  capital  over  the  set  period  of  years.  In 
the  eariy  years,  interest  payments  are 
large  and  capital  payments  are  small  In 
the  later  years,  the  reverse  applies.  The 
rate  of  interest  as  in  a  mortgage,  is  set 
at  the  beginning  of  the  loan  period  and 
continues  throughout  the  life  of  the  loan. 

Had  the  Congress  conceived  of  its 
investment  in  power  differently,  some 
other  method  of  determining  the 
repayment  obligation  might  well  have 
been  appropriate.  For  example,  had  the 
Congress  wished  to  view  its  investment 
in  power  as  a  permanent  investment  of 
public  funds  which  it  expected  the 
managers  to  protect  and  preserve,  it 
would  then  have  expected  that 
depreciation  would  have  been  included 
in  cost  recovery.  Straight  Line  or  some 
other  accepted  form  of  depreciation  on 
the  constructed  property,  but  not  on  the 
land,  over  the  useful  life  of  the 
property — not  any  arbitrary  set  period 
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of  yean — would  have  been  appropriate. 
Those  funds  would  then  appropriately 
have  been  reinvested  annually  in  the 
power  program,  thus  preserving  the  total 
capital  invested  in  power.  A  rate  of 
return  would  also  have  been  appropriate 
on  that  capital,  reflecting  the  current 
cost  of  long-term  capital  to  the  Treasury. 
The  Congress  did  not  choose  a  capital 
budgeting  view  of  its  investment.  Thus, 
concepts  such  as  "rate  of  return"  and 
"straight-line  depreciation"  are 
inappropriate  to  determine  repayment 
obligations.  We  should  remember  that 
we  are  dealing  with  the  Hability  side  of 
the  balance  sheet;  hence,  the  repayment 
or  amortization  of  a  debt,  not  the 
depreciation  of  an  asset.  The  highest 
interest  rate  first  concept  follows 
logicaHy  from  these  assumptions.  The 
PMAs  are  placed  in  the  position  of  a 
mortgagee,  having  contracted  for  several 
mortgages  with  different  terminal  dates 
and  at  different  interest  rates.  The 
statutory  requirement  to  practice  sound 
business  principles  dictates  that  the 
mortgagee  reduce  his  interest  burden 
insofar  as  possible,  consistent  with  his 
obligations  to  repay  capital  by  the 
terminal  dates  for  each  investment. 

The  Repayment  Studies  utilize  the 
mortgage  type,  or  declining  balance, 
amortization,  the  commonly  accepted 
method  of  repaying  debt  in  most 
businesses,  combined  with  priority 
application  of  revenue  to  the  highest 
interest-bearing  investment.  Straight- 
line  amortization  would  abandon  the 
level  payment  concept  presently  utilized 
with  no  apparent  advantage  to  be 
gained  within  the  limits  of  the  cost 
approach  established  in  the  Flood 
Control  Act. 

SWPA  also  believes  that  it  is  not 
Hnancially  feasible  in  a  wholly 
hydroelectric  power  system  to  establish 
a  fixed  schedule  of  amortization 
payments  in  addition  to  the  fixed 
obligation  to  recover  all  annual  costs 
each  year.  e.g.  operation  and 
maintenance,  purchase  power  and 
wheeling,  and  interest  on  the 
unamortized  capital.  Therefore,  unlike  a 
mortgage,  the  repayment  system  permits 
the  PMAs  to  vary  the  amount  of  capital 
returned  to  the  Treasury  from  year  to 
year,  reflecting  the  water  conditions 
and,  thus,  the  volume  of  sales  which 
they  experience.  The  Congress  from  the 
beginning  recognized  that  in  a 
hydroelectric  marketing  system  the 
amount  of  marketable  energy  would 
vary  from  year  to  year  with  the  water 
and  agreed,  in  order  to  have  a  stable 
rate  structure,  that  a  reasonable 
approach  to  repayment  would  be  to  plan 
to  recover  capital  assuming  average 
water  conditions.  This  enables  the  PMA 


to  apply  a  stable  rate  over  a  period  of 
years.  In  good  water  years,  this  system 
recovers  more  capital  than  planned;  in 
poor  ones.  less. 

SWPA  not  only  increased  its  rates 
effective  August  1. 1983.  but  also 
changed  both  their  form  and  structure, 
to  ensure  timely  repayment  of  the 
Federal  investment  and  to  avoid 
variations  which  had  caused  earlier 
deficiencies.  The  present  rates  are 
demonstrated  by  the  1983  Current  Power 
Repayment  Study  to  repay  the  Federal 
investment  and  related  costs  within  the 
required  number  of  years  without  the 
need  for  balloon  payments  in  the  final 
years.  Of  course,  as  mentioned  earlier, 
the  declining  balance  (or  mortgage  type) 
method  of  amortization  will  apply 
greater  amounts  to  interest  in  early 
years  (less  to  principal)  and  greater 
amounts  to  principal  (less  to  interest)  in 
later  years.  There  is  no  impediment  to 
timely  repayment  of  the  Federal 
investment  stemming  from  the  present 
repayment  methodology.  Impediments 
most  likely  to  hinder  repayment  of  the 
Federal  investment  would  center  around 
the  inability  of  a  PMA  to  implement  rate 
increases  as  needed  to  cover  rising 
costs,  or  revised  policy  that  would 
arbitrarily  increase  power  costs  beyond 
the  level  of  customer  demand. 

To  summarize.  SWPA  believes  that 
the  use  of  the  highest  interest-bearing 
investment  first  repayment  policy  does 
not  result  in  a  subsidization  of  the 
power  users.  All  power  revenues  are 
deposited  with  the  U.S.  Treasury  upon 
receipt,  and  this  of  course  reduces  the 
amount  of  general  funds  required  from 
the  taxpayer.  It  is  important,  however, 
to  distinguish  the  two  separate  functions 
involved  here:  the  Treasury's 
management  of  Federal  funds  and  the 
financial  management  of  the  PMAs.  The 
Department  has  cuncluded  that  it  would 
be  inappropriate  for  the  PMAs 
(includiifig  SWPA)  to  adopt  the 
perspective  of  the  Treasury  Department. 
The  PMAs  statutory  obligations  to  repay 
investment  costs  financed  with 
appropriations  and  allocated  to  power 
for  repayment  are  similar  to  obligations 
associated  with  term  bond  financing. 
That  is.  no  periodic  payments  are 
required,  but  the  entire  amount  must  be 
repaid  by  a  certain  time.  Any  business 
would  manage  the  repayment  of  its 
debts  in  a  way  that  would  minimize  its 
interest  expenses  and  that  is  what  the 
Department's  policy  requires  the  PMAs 
to  do.  This  debt  management  practice 
definitely  does  not  conflict  with  sound 
accounting  principles  nor  has  it  resulted 
in  untimely  repayment. 


Corps  O&M  Estimates 

Comment  The  Southwestern  Power 
Resource  Association  (SPRA),  while 
supporting  the  extension,  expressed  its 
opinion  that  Corps'  Operation  and 
Maintenance  Expense  Estimates  are 
excessive  by  $5.2  million  annually  and 
indicated  that  their  previously  proposed 
alternatives  for  calculating  Corps  O&M 
expense  "are  as  valid  today  as  they 
were  when  we  originally  submitted 
them  to  SWPA,  DOE  and  the  FERC." 

Response:  In  a  continuing  effort  to 
develop  both  accurate  and 
understandable  procedures  for 
forecasting  costs  in  our  power 
repayment  studies,  as  encouraged  by  the 
FERC  in  its'rate  orders  directed  to 
SWPA,  we  have  reviewed  the 
methodology  used  to  estimate  Corps 
O&M.  Since  considerable  customer 
confusion  was  evidenced  in  the  previous 
rate  filing  as  to  the  method  used  by  the 
Corps,  which  included  not  only  inflation 
but  other  cost  increase  factors  as  well, 
the  Corps  was  requested  to  provide 
SWPA  its  future  O&M  estimates  based 
on  FY  1983  cost  levels.  The  Corps 
applied  escalation  factors  based  on 
project  age  to  its  FY  1983  projections  to 
account  for  "increased  O&M 
requirements  that  inevitably  occur  at 
older  projects."  Subsequently.  SWPA 
adjusted  the  Corps'  estimates  by 
compounded  rates  of  inflation  based  on 
Gross  National  Product  Deflators.  Such 
a  method  removes  the  inconsistency  in 
approach  between  Corps  O&M 
estimates  and  SWPA  O&M  and 
purchased  power  costs,  as  well  as 
eliminating  the  Corps'  rate  of  change 
percentages  which  had  been  confused 
with  inflation  and  which  were  applied  to 
typically  deficient  base  year  costs  (also 
confusing).  SWPA  is  of  die  opinion  that 
the  new  Corps  estimates  of  future  O&M 
expense  are  based  on  reasonable  and 
accurate  assumptions  and  that  the  new 
methodology  warrants  serious 
consideration,  even  though  the  result  is 
a  reduction  in  total  estimated  Corps 
O&M  expense  of  approximately  $2.6 
million  annually  beginning  in  the  fifth 
year  of  the  cost  evaluation  period. 
Further,  the  new  methodology  was 
previously  recommended  by  SPRA 
(formerly  Committee  on  Power  for  the 
Southwest)  and  the  customers  as  an 
alternative  to  the  method  used  to 
calculate  Corps  O&M  expense  in  the 
1982  Power  Repayment  Study  (PRS).  It 
should  be  noted,  however,  that  the  other 
projected  increases  in  system  costs 
caused  the  PRS  to  show  the  continuing 
adequacy  of  current  rates.  SWPA  will 
continue  to  monitor  Corps  O&M 
expense,  and  all  other  expense?  ♦" 


ensure  that  estimates  continue  to  be  as 
close  to  actual  occurrences  as  is 
reasonably  possible. 

Availability  of  Information 

Information  regarding  this  rete 
extension  including  studies,  comments 
and  other  supporting  material,  is 
available  for  public  review  in  the  offices 
of  the  Southwestern  Power 
Administration,  333  West  4th,  Tulsa. 
Oklahoma  74101, 

Administrator's  Certification 

Based  on  the  above  costs,  the  1983 
System  Power  Repayment  Study 
indicates  that  the  existing  power  rates 
will  repay  all  costs  of  the  integrated 
system  including  amortization  of  the 
power  investment  in  accordance  with 
the  provisions  of  Department  of  Ener^ 
Order  No.  RA  6120.2.  In  accordance  with 
Section  1  of  Delegation  Order  No.  0204- 
108,  the  Administrator  has  determined 
that  the  existing  System  rates  are  the 
lowest  possible  rates  consistent  with 
sound  business  principles  in  accordance 
with  Section  5  of  the  Flood  Control  Act 
of  1944. 

Enviwnment 

The  environmental  impact  of  the 
present  rates  was  analyzed  in 
consideration  of  the  Department  of 
Energy  "Environmental  Compliance 
Guide"  prior  to  implementation  August 
1, 1983.  The  amount  of  the  proposed 
increase  did  not  warrant  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  in 
accordance  with  these  regulations. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis 
effective  October  1, 1984,  extension  of 
the  existing  SWPA  System  power  rates 
through  September  30, 1988.  The 
following  System  rates  shall  remain  in 
effect  on  an  interim  basis  through 
September  30, 1986,  or  until  the  FERC 
confirms  and  approves  an  extension  of 
the  rates  or  substitute  rates  on  a  final 
basis: 

Rate  Schedule  P-4,  Peaking  Power 

Rate  Schedule  F-4A.  Firm  Power 

Rate  Schedule  F-4B,  Firm  Power  through 

Oklahoma  Utility  Companies 
Rate  Schedule  EE-2  (Revised).  Excess  EnerRv 
Rate  Schedule 
Rate  Schedule  IC-2  (Revised).  Intemiptible 

Capacity. 

Issued  at  Washington.  D.C.  this  20th  day  of 
August  1984. 

(FR  Doc.  »4-243«  Filed  »-l  J-e4:  KM  iml 
MLUNQ  CODE  »tSO-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-266»-3) 

AvallabUtty  of  Environmental  Impact 
Statements  Rled  Septemt>er  4, 1984 
Through  September  7, 19S4  Pursuant 
to  40  CFR  1506.9 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information.  (202) 
382-5073  or  (202)  382-5075. 

EIS  No.  840399,  Final,  FHW,  OR. 
Albany-Junction  City  Highway/OR-99E 
Improvement,  Queen  Avenue  to  Tangent 
Drive,  Linn  County,  Due:  October  15, 
1984.  Contact:  Dale  Wilken,  (503)  399- 
5749. 

EIS  No.  840400,  DSuppl.  COE  MN, 
Chaska  Flood  Control  Plan,  Minnesota 
River,  Carver  County,  Due:  October  29, 
1984,  Contact:  Robbin  Blackman,  (612) 
725-7746. 

EIS  No.  840401,  Draft.  EPA,  NC, 
Morehead  City  Ocean  Dredged  Material 
Disposal  Site,  Designation.  Carteret 
County,  Due:  October  29. 1984,  Contact: 
E.T.  Heinen,  (404)  257-3776. 

EIS  No.  840402,  DSuppl.  COE.  KY. 
Yatesville  Lake  Multipurpose /Local 
Protection  Project,  Blaine  Creek, 
Lawrence  County.  Due:  October  29. 
1984,  Contact:  John  Justice,  Jr.,  (304)  529- 
5634. 

EIS  No.  840403,  Draft,  COE,  WA. 
Quillayute  River  Navigation  Project. 
Operations  and  Mainenance.  Clallan 
County,  Due:  October  29, 1984,  Contact 
W.  Burton  Hamner,  (206)  764-3624. 
EIS  No.  840404,  Draft  FHW,  TN, 
Pellissippi  Parkway/TN-162  Extension, 
1-40/75  to  TN-115/Alcoa  Highway, 
Blount  and  Knox  Counties,  Due:  October 
29, 1984,  Contact:  Edward  Oakley.  (815) 
251^394. 

EIS  No.  840405.  Draft  COE  AK.  Auke 
Bay  Breakwater  and  Marina 
Developments.  Permit  Juneau.  Due: 
October  29. 1984.  Contact:  Gene 
Augustine,  (907)  552-4942. 

EIS  No.  840406,  Final.  FHW,  CA. 
Roseville  Bypass/CA-1«5  Construction. 
1-80  to  CA-6S,  Placer  Co.,  Due:  October 
15, 1984,  Contact:  Mike  Cook,  (916)  440- 
3541. 

EIS  No.  840407,  Draft,  DOE.  TN,  Oak 
Ridge  Reservation.  Central  Low-Level 
Radioactive  Waste  Disposal  Facility, 
Roane  and  Anderson  Counties.  Due: 
October  29, 1984.  Contact  Doyle  Brown. 
(615)  576-4876. 

Amended  Notice 

EIS  No.  840398.  DSuppl,  HUD,  WA, 
Gem  Heights  Planned  Development, 
Mortgage  Insurance,  Pierce  County. 
Published  FR  9-7-84,  Correction— This 
document  was  inadvertently  filed  with 
the  Environmental  Protection  Agency 


(EPA)  as  a  Federal  Environmental 
Impact  Statement  Its  correct  status  is  a 
State  Environmental  Impact  Statement 
and  is  therefore  being  officially 
retracted. 

Dated  September  n,  1984. 
Allan  Hbach. 

Director.  Office  of  Federal  Activitiea. 

(FR  Doc  tt-MSSl  PIM  »-l»41  B:41  ami 


IOPTS-51536;  FRL-2670-2] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiire 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufactiu^  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  seventeen  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

PMN  84-1132,  84-1133.  84-1134.  84- 
1135,  84-1136  and  84-1137— November 
28,1984. 

PMN  84-1138— December  2, 1984. 

PMN  84-1139,  84-1140,  84-1141,  84- 
1142.  84-1143,  84-1144.  84-1145  and  84- 
1146 — December  3, 1984. 

PMN  84-1147  and  84-1148— December 
4. 1984. 

Written  comments  by: 

PMN  84-1132.  84-1133.  84-1134,  84- 
1135,  84-1136  and  84-1137— October  29, 
1984. 

PMN  84-1138— November  2, 1984. 

PMN  84-1139.  84-1140.  84-1141,  84- 
1142.  84-1143.  84-1144,  84-1145  and  84- 
1146— November  3, 1984. 

PMN  84-1147  and  84-1148— November 
4,1984. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51536J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch.  Information 
Management  Division.  Office  of  Toxic 
Substances.  Environmental  Protectioa 
Agency.  Rm.  E-409.  401  M  Street  SW.. 
Washington,  DC  20460,  (202-382-3532). 
FOR  FURTHBR  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 
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Branch.  Chemical  Control  Division  (TS- 
794],  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-216.  401  M  Street  SW.,  Washington. 
DC  20460,  (202-382-3729). 
SUPPLEMENTARY  INFORMATION:  The 
following  notices  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
docimient  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

PMN  84-1132 

Importer.  Confidential. 

Chemical.  (G)  Heterocyclic 
substituted  copper  phthalocyanine. 

Use/Import  (S)  Site-limited  dye 
intermediate.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  a  total  of  6 
workers,  up  to  3  hrs/da,  up  to  63  da/yr. 

Environmental  Release/Disposal. 
Release  to  water.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

PMS  84-1133 

Manufacturer.  Confidential 

Chemical.  [G]  Hydroxy  acrylic  resin. 

Use/Induction.  (G)  Resin  will  be 
made  into  paint  by  our  customer.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential. 

PMN  84-1134 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  acrylic  resin. 

Use/Import.  (G)  Paint  is  imported  and 
sold.  Import  range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  84-1135 

Manufacturer  Confidential. 

Chemical.  (G)  Vinyl  urethane. 

Use/Production.  (G)  Resin.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

PMN  84-1136 

Importer.  UNIROYAL  INC. 

Chemical.  (G)  Substituted  aromatic 
amide. 

Use/Import  (S)  Industrial  modifier  for 
amine-cured  expoxy  systems.  Import 
range:  Confidential 

Toxicity  Data.  Acut  oral:  >  5,000  mg/ 
kg;  imtabon:  Skin — Very  mild.  Eye — 
Non-irritant:  Ames  Test:  Positive. 
Finished  product:  Negative. 


Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  4-10 
workers /tower.  2  workers/line  and  2-5 
workers /curing  unit,  1  hr/batch. 

En  vironmental  Release/Disposal. 
Less  than  1  to  10  kg/yr  released  to  air. 

PMN  84-1137 

ManufacturerUNlROy/KL  INC. 

Chemical.  (G)  Cycloaliphatic 
expoxide. 

Use /Production.  (S)  Industrial 
modifier  for  amine-cured  expoxy 
systems.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Between 
4,250  and  5,000  mg/kg:  Irritation:  Skin- 
Mild,  Eye — Mild-irritant;  Ames  Test: 
Positive. 

Exposure.  Use:  dermal  and  inhalation, 
a  total  of  4-10  workers/ tower,  2 
workers/line,  2-5  worker/curing  unit 
and  2  workers/filamint  winder,  hr/ 
batch. 

En  vironmental  Release/Disposal. 
Less  than  1  to  10  kg/yr  released  to  air. 

PMN  84-1138 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated  vinylic 
homopolymer  salt. 

Use /Production.  (G)  Oil  recovery 
additive.  Prod,  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

PMN  84-1189 

Manufacturer.  Confidential. 

Chemical.  (G)  Cellulosic  ether. 

Use/Production.  (S)  Rheological 
modifier  for  fluids  used  in  recovery  of 
subterranean  oil  and  gas.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  10  workers,  up  to  4  hrs/da,  up  to 
35  da/yr. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  industrial 
wastewater  treatment  faciUty. 

PMN  84-1140 

Mo/ju/cjciurer.  Confidential. 

Chemical.  (G)  Monobasic  acid — 
modified  alkyd  resin. 

Use/Production.  (G)  Site-limited 
polymer  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers. 

Environmental  Release/Disposal. 
Confidential 

PMN  84-1141 

Importer.  Confidential. 
Chemical.  (G)  Phenylene 
bi8[benzotbiazoyloxoalkylamide] 


[methyhmidazole]  derivative  mixed 
salts. 

Use/Import  [S]  Industrial  colorant  for 
paper.  Import  range:  Confidential 

Toxicity  Data.  Acuie  oral:  >5g/kg; 
Irritation:  Skin — Irritant,  Eye — Severe; 
Ames  Test:  Mutagenic. 

Exposure.  Processing:  a  total  of  3 
workers  per  plant. 

Environmental  Release/Disposal. 
Release  to  water. 

PMN  84-1142 

Manufacturer  The  C.P.  Hall 
Company. 

Chemical.  (G)  Aliphatic  polyester. 

Use/Production.  [S]  Industrial 
plasticizer.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

En  vironmen  tal  Release/Disposal. 
Confidential. 

PMN  84-1143 

Manufacturer.  Confidential 

Chemical.  (G)  2,4,6-trisub8tituted 
phenol 

Use/Production.  (G)  Chemical 
intermediate— destructive  use.  Prod. 
range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential 

PMN  84-1144 

Manufacturer.  Confidential 

Chemical.  (G)  Isoalkyleneoxy 
alkanoate. 

Use/Production.  (G)  Solvent.  Prod. 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg:  Acute  dermal:  >  2,000  mg/kg; 
Irritation;  Skin — Essentially  no 
irritation.  Eye — Slight;  LCw  48  hr 
(Daphnia  magna):  370  mg/U  LCm  96  hr 
(Fathead  minnow):  71  mg/L;  BOD 
(Industinal)  Day  5: 1%  ThoD,  Day  10:  9% 
ThoD,  Day  20: 16%  ThoD,  Day  28:  20% 
ThoD;  BOD  (Municipal)  Day  5:  5%  ThoD, 
Day  10: 16%  ThoD,  Day  20: 12%  ThoD, 
Day  28:  29%  ThoD. 

Exposure.  Manufacture:  dermal,  a 
total  of  3  workers. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  incineration. 

PMN  84-1145 

Manufacturer.  SCM  Specialty 
Chemicals. 

Chemical.  (G)  Alkytrialkoxysilane. 

Use/Production.  (G)  Surface  modifier. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Dispogal. 
Confidential. 


PMN  84-1146 
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Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyethylene  glycol  succinate. 

Use/Production.  (G)  Papermaking 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  >  5  g/kg;  Irritation: 
Skin— Mild.  Eye— Moderate;  Ames  Test: 
Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  90  workers,  up  to  6  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal  0.05 
to  7  kg/day  released.  Disposal  by 
incineration. 

PMN  84-1147 

Importer  Confidential. 

Chemical  (G)  Polyether  polyol. 

Use/Import.  (S)  Industrial  and 
commercial  base  fluid  for  use  in 
conjunction  with  mineral  oils  or 
polyalphaolefines  in  the  formulation  of 
partially  and  fully  synethetic  lubricants, 
respectively.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

PMN  84-1148 

Importer  Confidential. 

Chemical.  (G)  Polyether  polyol. 

Use/Import.  (S)  Industrial  and 
commerical  base  fluid  for  use  in 
conjunction  with  mineral  oils  or  poly- 
alphaolefines in  the  formulation  of 
partially  and  fully  synthetic  lubricante. 
respectively.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  September  10, 1984. 
Linda  A.  Tnwra, 

Acting  Director,  Information  Management 
Division. 

|FR  Doc.  84-249M  Rled  9-13-84;  8:46  ain| 
MUJNQ  CODE  MCO-CO-M 


[OPP-100012;'n»L-26e»-e] 

Automated  Sciences  Group.  Inc.; 
Transfer  of  Data  to  Contractor 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary:  EPA  plans  to  transfer 
information  submitted  under  sections  3, 
8.  and  7  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
to  Automated  Sciences  Group,  Inc.,  700 
Roeder  Road,  Silver  Spring,  Maryland 
20910,  under  Contract  No.  68-02-3988. 
This  contractor  shall  perform  services 


for  the  Office  of  Pesticide  Program* 
(OPP)  of  EPA.  Some  of  the  inlbrmation 
that  will  be  made  available  to  this 
contractor  has  been  claimed  to  be 
confidential  business  information  [CBS). 
Information  will  be  transferred  to  the 
contractor  consistent  with  requiremenU 
of  40  CFR  2JGl(h).  This  action  wiU       »• 
enable  the  confractor  to  fulfill  the 
obligations  of  the  contract,  and  this 
notice  serves  to  notify  affected  persons. 
DATE  Automated  Sciences  Group,  Inc., 
will  be  given  access  to  these  documents 
no  sooner  than  September  19, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail: 

William  C.  Grosse,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washinoton. 
D.C.  20480. 

Office  location  and  telephone  number 
Rm.  222,  CM*2, 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia,  (70!V- 
557-2813). 

SUPPLEMENTARY  INFORMATION:  Under 

this  contract.  Automated  Sciences 
Group,  Inc.,  shall  index,  code,  and  enter 
technical  data  into  the  Pesticide  Data 
Management  System  fPDMS)  from 
which  retrievals  are  run  and 
bibliographies  produced  to  support  the 
registration,  tolerance,  and  special 
review  programs,  and  other  data- 
dependent  activities  of  the  pesticide 
registration  program. 

Section  10(e)  of  FIFRA  provides  that 
information  that  is  considered  by  the 
submitter  to  be  trade  secret  or 
commercial  or  financial  as  described  by 
FIFRA  section  10(d)  may  be  disclosed  to 
an  authorized  contractor  when  such 
disclosure  is  necessary  for  the 
performance  of  the  contract.  EPA 
routinely  receives  such  CBI  as  part  of 
the  data  that  are  submitted  by  pesticide 
registrants  and  others  as  provided  for  in 
FIFRA  sections  3.  6  and  7. 

Contractors  are  authorized  to  received 
such  data  if  the  EPA  program  office 
managing  the  contract  makes  the 
determinations  specified  in  40  CFR 
2.301(h)(2)  as  referenced  in  9  2.307.  Such 
determinations  have  been  made 
concerning  the  contract  with  Automated 
Sciences  Group,  Inc. 

FIFRA  section  10(f)  provides  a 
criminal  penalty  for  wrongful  disclosure 
of  confidential  information,  whether 
such  disclosure  is  made  by  an  EPA 
employee  or  an  EPA  contractor. 

The  contract  with  Automated 
Sciences  Group,  Inc.,  specifically 
prohibits  disclosure  of  confidential 
business  information  to  any  third  party 
in  any  form  without  written 


authorizatioD  bom  EPA.  aad  penonnd 
of  this  coflrtractor  win  be  requtred  to  eign 
a  non<todoaiire  agreement  befwe  tliejr 
are  permitted  access  to  such 
information. 


Dated-  SeptanbOT  a.  1984. 
"•— m  ftrhaliuw. 

Director.  Offkx  OfPmticidm  Prognant. 
[n  Doe.  M-aa«  PIM  S-tS-M:  ft«  aa4 


[OPR-100011:  »W.-a87t>-31 

Kendrfck  «  Co4  TrMisfar  of  Data  to 
Contractor 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary;  EPA  plans  to  traiufer 
information  submitted  under  section  3, 
6,  and  7  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FTFRA) 
to  Kendiick  ft  Company,  Suite  500, 800 
18th  Street  NW..  Washington.  D.C. 
20006,  under  Contract  No.  68-02-3983. 
This  contractor  eiiall  perform  various 
services  for  the  Qfiice  of  Pesticide 
Programs  (OPP)  of  EPA.  Some  of  the 
information  diat  will  be  made  available 
to  this  contractor  has  been  rlaiirvyj  to  be 
confidential  business  information  (CBI). 
Information  will  be  transfeired  to  ttie 
contractor  consistent  with  requirements 
of  40  CFR  2.301(h).  This  action  will 
enable  the  contractor  to  fulfill  the 
obligations  of  the  contract,  and  this 
notice  serves  to  notify  affected  persons. 
date:  Kendrick  ft  Company  will  be 
given  access  to  these  documents  no 
sooner  than  September  19, 1964. 

FOR  FUimiER  mPORMATION  CONTACn 

By  mail: 

William  C  Crosse,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460 
Office  location  and  telephone  number 
Rm  222.  CM*2. 1921  lefiersoo  Davis 
Highway,  Arlington.  Virginia.  (703- 
557-2613). 
•OPPl«wiTARfy  mpormatiom:  Under 
this  contract  Kendrick  ft  Coaipany  will 
perform  word  processing  services, 
editing  and  proofreading,  and  final 
typing  of  manuscripts  submitted  by  Off, 
containing  documentation  of  EPA  sta£f 
analyses  and  review  of  data  submitted 
by  applicants  for  registration  and 
reregistration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  and  related  correspondence  with 
applicants  for  registration  and  others. 
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Section  10(e)  of  FIFRA  provides  that 
information  that  is  considered  by  the 
submitter  to  be  trade  secret,  commercial 
or  financial  as  described  by  FIFRA 
section  10(d)  may  be  disclosed  to  an 
authorized  contractor  when  such 
disclosure  is  necessary  for  the 
performance  of  the  contract.  EPA 
routinely  receives  such  CBI  as  part  of 
the  data  that  are  submitted  by  pesticide 
registrants  and  others  as  provided  for  in 
FIFRA  section  3.  6  and  7.  Contractors 
are  authorized  to  receive  such  data  if 
the  EPA  program  o^ce  managing  the 
contract  makes  the  determiniations 
specified  in  40  CFR  2.301(h)(2)  as 
referenced  in  §  2.307.  Such 
determinations  have  been  made 
concerning  the  contract  with  Kendrick  & 
Company. 

FIFRA  section  10(f)  provides  a 
criminal  penalty  for  wrongful  disclosure 
of  confidential  information,  whether 
such  disclosure  is  made  by  an  EPA 
employee  or  an  EPA  contractor. 

The  contract  with  Kendrick  & 
Company  specifically  prohibits  ' 
disclosure  of  confidential  business 
information  to  any  third  party  in  any 
form  without  written  authorization  from 
EPA,  and  personnel  of  this  contractor 
will  be  required  to  sign  a  nondisclosure 
agreement  before  they  are  permitted 
access  to  such  information. 

Dated:  September  6, 1984. 
StavMi  Sclutzow, 

Director,  Office  of  Pesticide  Programs. 

(RR  Doc  »t-24373  Filed  9-13-84,  8:46  amj 
BiLllNG  CODE  6560-50-11 


(OW-FRL-2670-51 

Nebraska  Pretreatment  Program 
Approval 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  approval  of  the 

national  pollutant  discharge  elimination 

system  pretreatment  program  of  the 

State  of  Nebraska. 

summary:  On  September  7, 1984,  the 
Environmental  Protection  Agency 
approved  the  State  of  Nebraska's 
National  Pollutant  Discharge 
Elimination  System  State  Pretreatment 
Program.  This  action  authorizes  the 
State  of  Nebraska  to  administer  the 
National  Pretreatment  Program  as  it 
applies  to  municipalities  and  industries 
within  the  State. 

FOR  FURTHER  INFORMATION  CONTACT 
David  A.  Greenburg.  Permits  Division 
(EN-336),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
D.C.  20460.  (202)  426-7035. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Pretreatment  Program,  required 
by  the  Clean  Water  Act  of  1977,  governs 
the  control  of  Industrial  wastes 
introduced  into  Publicly  Owned 
Treatment  Works  (POTWs).  The 
objectives  of  the  Pretreatment  Program 
are  to:  (1)  prevent  introduction  of 
pollutants  into  POTWs  which  will 
interfere  with  the  operation  of  a  POTW, 
including  interference  with  its  use  or 
disposal  of  municipal  sludge;  (2)  prevent 
the  introduction  of  pollutants  into 
POTWs  which  will  pass  through 
treatment  works  or  otherwise  be 
incompatible  with  such  works;  and  (3) 
improve  opportunities  to  recycle  and 
reclaim  municipal  and  industrial 
wastewaters  and  sludge.  Local 
pretreatment  programs  will  be  the 
primary  vehicle  for  administering, 
applying  and  enforcing  pretreatment 
standards  for  industrial  users  of 
POTWs.  To  receive  pretreatment 
program  approval,  a  State  must  submit 
to  the  EPA  a  modification  to  its  NPDES 
program  pursuant  to  the  requirements 
and  procedures  of  the  General 
Pretreatment  Regulation  (40  CFR  Part 
403). 

In  support  of  its  application  for 
pretreatment  program  approval,  the 
State  of  Nebraska  has  submitted  to  EPA 
copies  of  the  relevant  statutes  and 
regulations.  The  State  has  also 
submitted  a  statement  by  the  Attorney 
General  certifying,  with  appropriate 
citations  to  the  statutes  and  regulations, 
that  the  State  has  adequate  legal 
authority  to  administer  the  State 
pretreatment  program  as  required  by  40 
CFR  Part  403.  EPA  has  concluded,  upon 
reviewing  all  of  these  submitted 
materials,  that  the  State  has  adequate 
legal  authority  to  administer  the 
pretreatment  program,  including  the 
authority  to  perform  each  of  the 
acitivities  set  forth  in  40  CFR  403.10(f)(1) 
(i)-(vi).  The  State  does  not  have  any 
provisions  for  granting  removal  credits 
(§  403.10(f)(l)(vii)).  based  on  its  desire  to 
be  more  stringent  than  the  Federal 
program  and  not  grant  removal  credits. 
The  State  is  authorized  to  adopt  this 
more  stringent  approach  by  section  510 
of  the  Clean  Water  Act. 

The  State  of  Nebraska  has  also 
submitted  to  EPA  a  program  description 
and  a  set  of  sample  forms.  The  program 
description  sets  forth  the  number  of 
POTWs  and  industrial  users  subject  to 
the  program;  the  priorities  and 
procedures  for  issuing  State  permits  to 
implement  the  applicable  pretreatment 
requirements;  sampling  and  analysis 
procedures;  enforcement  procedures; 
and  a  descrip  ion  of  the  resources  to  be 


dedicated  to  the  program.  The  sample 
forms  indicate  the  information  to  be 
collected  from  industrial  users  of 
POTWs.  includiiig  indusfrial  waste 
surveys  and  permit  applications; 
permits;  and  monitoring  and 
noncompliance  reports.  Based  upon  this 
information.  EPA  has  concluded  that  the 
State  will  have  the  necessary 
procedures  and  resources,  including  the 
procedures  and  resources  listed  in  40 
CFR  403.10(f)  (2)  and  (3).  to  administer 
the  prefreatment  program.  This 
conclusion  is  supported  not  only  by  a 
review  of  the  State's  program 
description  and  forms  but  also  is 
buttressed  by  Nebraska's  experience  in 
administering  its  approved  NPDES 
program. 

Federal  Register  Notice  of  Approval  of 
State  NPDES  Programs  or  Modifications 

EPA  will  provide  Federal  Register 
notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
program.  The  following  table  will 
provide  the  public  with  an  up-to-date 
list  of  the  status  of  NPDES  permitting 
authority  throughout  the  country. 


Approved 
NPDES 
permil 
program 

Approve 

to 
regutat* 
Federtf 
tactlitas 

pr«reat- 

msm 
program 

Alab«m« 

CalHomia 

10/19/79 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
11/28/74 
10/23/77 
01/01/75 
06/10/78 
06/28/74 
09/30/83 
09/05/74 
10/17/73 
06/30/74 
05/01/74 
10/30/74 
06/10/74 
06/12/74 
09/19/75 
04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
06/10/75 
12/28/77 
03/11/74 
06/30/74 
03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 

10/19/79 
05/05/78 

10/19/79 

CotOTKJo 

Connecticut 

DatMHtru  

06/03/81 

Geocflia 

Mi>">"i               

PllinriBl        

12/06/80 
06/01/79 
09/20/79 
12/09/78 
08/10/78 

03/12/81 
06/12/83 

Indiana 

06/03/81 

Kanaai „ 

Kentucky _ 

Maryland. _ 

09/30/83 

09/30/83 

Michigan..                 

Minnesota. 

MississipiJt 

Misaoijn 

Montana  ... 

NahraUf     

12/09/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 
11/02/79 
06/31/78 
04/13/82 
06/13/80 

06/07/83 
07/16/79 
05/13/82 
06/03/81 
(■> 

Nevada 

New  Jersey _. 

New  Vorti        

04/13/83 

06/14/82 

North  Dakota 

Ohio  

01/28/83 
03/02/79 
06/30/78 
09/26/80 

07/27/83 

Oregon 

03/12/81 

Soutti  Carolina... 

04/09/82 

Tennessee  

06/10/83 
03/16/82 

Virgin  Islands 

Virginta 

02/09/82 

Washington 

West  Virginia 

05/10/82 
11/26/79 
05/18/81 

05/10/82 

Wisconsin 

12/24/80 

Wyommg _ 

'  Date  of  administraDon  signature. 

Review  Under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  OMB 
review  requirements  of  Executive  Order 
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12291  pursuant  to  section  8{b)  of  that 
Order. 

Pursuant  to  section  605(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  I  certify  that  this  State 
Pretreatment  Program  Approval  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Approval  of  the  Nebraska  NPDES  State 
Pretreatment  Program  establishes  no 
new  substantive  requirements,  but 
merely  transfers  responsibility  for 
administration  of  the  program  from  EPA 
to  the  State. 

Dated:  September  7. 1984. 
William  D.  Ruckelshaus, 

Administrator. 

(FR  Doc  M-2*3?2  Filed  8-13-84.  8:45  *m\ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  84-320;  Report  No.  DS-305] 

Radiodetermination  SateUite  Service; 
Applications  Acceptable  for  Filing 

September  7, 1984. 

The  Commission  has  found,  upon 
initial  review,  that  the  following 
applications  filed  by  Geostar 
Corporation  (GEOSTAR)  on  March  31, 
1983,  for  authority  to  construct,  launch 
and  operate  radiodetermination 
satellites  are  acceptable  for  filing.  The 
Commission  reserves  the  right  to  retxim 
these  applications,  however,  if,  upon 
further  examination,  it  is  determined 
that  they  are  defective  or  not  in 
conformance  with  the  Commission's 
rules,  regulations  and  policies. 

Geostar  Corporation 

2191-DSS-P/LA-64 
2192-DSS-P/LA-84 
2193-DSS-P/LA-84 
2194-DSS-P/LA-84 

Application  for  authority  to  construct, 
launch  and  operate  four  space  stations 
in  the  radiodetermination  satellite 
service.  Each  of  the  proposed  satellites 
will  receive  transmissions  from  a  or ntral 
earth  station  facility  within  the  16.5 
MHz  band  between  6525-6541.5  MHz 
and  retransmit  these  signals  throughout 
the  United  States  in  the  band  2483.5- 
2500  MHz  at  a  nominal  e.i.r.p.  of  34 
dRW.  Transceivers  receiving  these 
signals  wrill,  at  random  intervals, 
transmit  signals  back  to  the  satellite  in 
the  band  1610.0-1625.5  MHz  at  a 
nominal  e.i.r.p.  between  25.7  and  36 
dBW.  These  signals  will  be  reveived  by 
the  satellite  and  will  be  retransmitted  to 
the  central  station  within  the  band  5117- 
5183  MHz  at  a  nominal  e.i.r.p.  of  34 
dBW.  Telemetry,  tracking  and 


telecommand  will  be  conducted  in  the  5 
GHz  band.  The  requested  orbital 
locations  are  70"  W.L,  100"  W.L.  and 
130'  W.L.  with  a  fourth  satellite 
colocated  at  one  of  these  locations  as  an 
in-orbit  spare.  The  proposed  system 
would  provide  radiodetermination  and 
associated  message  transfer  services. 
This  would  allow  subscribers  to 
determine  latitude,  longitude  and 
altitude  and  to  exchange  brief  encoded 
messages  using  inexpensive 
transceivers.  Services  are  proposed  to 
be  offered  on  a  noncommon  carrier 
basis. 

Simulaneously  with  the  submission  of 
its  applications  GEOSTAR  petitioned 
the  Commission  to  begin  a  rulemaking  to 
reallocate  spectrum  to  accommodate 
this  system.  (RM-4426)  On  July  12,  the 
FCC  adopted  a  Notice  of  Proposed 
Rulemaking  to  allocate  frequencies  at 
1610.0-1626.5  MHz,  2483.5-2500  MHz, 
and  5177-5183  MHz  for  this  service,  as 
well  as  to  address  regulatory  and 
licensing  issues  concurrently.  See  Notice 
of  Proposed  Rulemaking,  FCC  84-319, 
Docket  Nos.  84-689  and  84-690. 
Comments  concerning  the  reallocation 
of  spectrum  and  hcensing  policies  and 
procedures  should  be  filed  in 
accordance  with  that  notice.  For 
reference  purposes,  GEOSTAR's 
applications  have  been  assigned  the  file 
numbers  listed  above.  Comments  or 
petitions  on  GEOSTAR's  applications 
may  be  filed  within  thirty  (30)  days  of 
the  date  of  this  notice.  The  time  for  filing 
subsequent  pleadings  is  specified  in 
Section  1.45  of  the  Rules,  47  CFR  1.45. 
No  extensions  of  time  will  be  granted 
because  of  the  need  to  expedite 
initiation  of  this  new  service  to  the 
public. 

Interested  parties  wishing  to  file 
radiodetermination  satellite  service 
applications  to  be  considered 
concurrently  with  GEOSTAR's 
application  must  do  so  within  forty-five 
days  of  the  date  of  this  Notice.  See,  e.g.. 
Direct  Broadcast  Satellite  Service,  86 
FCC  2d  719.  753  (1981):  Domestic  Fixed 
Satellite  Service,  48  FR  40233 
(September  6. 1983).  We  require  each 
applicant  to  file  a  concrete, 
comprehensive  proposal  for  its  proposed 
radiodetermination  satellite  system  and 
services,  describing  in  detail  all 
pertinent  technical  and  operational 
aspects  of  the  system  and  its  ability  in 
fact  to  proceed  expeditiously  with  " 
actual  construction  and  launch.  In 
particular,  this  informatitin  shall  include 
that  specified  in  Appendix  B  of  Space 
Station  Application  Filing  Procedures, 
48  FR  40256  (September  6. 1983),  as 
appropriate.  However,  in  response  to 
item  n.F,  applicants  should  address 
issues  relating  to  compatibility  with  the 


proposed  Geostar  system  as  required  by 
paragraph  34  of  the  Notice  of  Proposed 
Rulemaking,  rather  than  2'  orbital 
spacing.  Applicants  should  also 
describe,  as  a  central  part  of  the 
application,  "the  position,  velocity  and/ 
or  other  characteristics  of  an  object  or 
the  obtaining  of  information  relating  to 
these  parameters,  by  means  of  the 
propagation  properties  of  radio  waves," 
47  CFR  2.1,  as  well  as  any  other 
ancillary  services  to  be  provided. 
Applications  that  fail  to  comport  with 
these  requirements,  or  that  fail  to 
address  meaningfully  the  other  matters 
raised  in  the  Notice  of  Proposed 
Rulemaking,  supra,  concerning  hcensing 
policies  and  procedures,  as  of  the  cut-off 
date  will  be  dismissed  as  unacceptable 
for  filing. 

Action  by  the  Commission  July  12, 
1984.  Commissioners  Fowler 
(Chairman),  Quelle  and  Patrick  with 
Commissioner  Dawson  dissenting  in 
part  and  issuing  a  statement. 

For  forther  iniformation  contract;  Fern 
Jarmulnek  at  (202)  634-1682. 
William  |.  Tiicarico, 
Secretary,  Federal  Communications 
Commission. 

jFK  Doc^  B4-MMe  PiiMl  »-l»-M.  8^tC  us] 
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[MM  Docket  Noa.  84-eso  et  ai,;  File  Nos. 
BP-810202AH] 

Central  Bucks  Broadcasting  Co,,  et  al,, 
Appllcationc  for  Constrxictlon  Permits; 
Hearing  Designation  Order 

In  the  matter  of  appiicationi  of  Central 
Bucks  Broadcasting  Co.,  V\'BUX(AM). 
Doylestowa  Pennsylvania.  Ha«:  1570  kHz,  5 
kW,  DA-O;  Req:  1160  kHz,  1  kW,  DA-2,  U 
(MM  Docket  No.  84-850,  File  No.  BP- 
810202AH):  Windjammer  Communications 
Corp.,  WQMR(AM),  Sltowhegan.  Maine,  Has: 
1150  kHz.  5  kW.  D.  Req:  1180  kHz.  1  kW.  10 
kW-LS,  U  (MM  Docket  No.  84-851.  File  No. 
BP-810e04AA);  Valley  Broadcasting  Cc 
WYNS(AM),  Lehighton,  Pennsylvania.  Has: 
1150  kHz.  1  kW,  DA-D,  Req:  1160  kHz.  1  kW, 
5  kW-LS.  DA-2,  U  (MM  Docket  No.  84-652. 
File  No.  BP-810831AP):  Mechanicville 
Broadcasting  Co..  WM\'I(AM). 
Mechanicville,  New  York.  Has:  1170  kHz,  250 
W.  D,  Req:  1160  kHz.  1  kW.  50  kW-LS,  DA-2, 
Req:  1160  kHz,  1  kW.  DA-2.  U  (MM  Docket 
No.  84-853.  File  No.  BP-810831AW);  Ravmark 
Broadcasting  Co.  Inc..  HTUDfAM),  Homer 
City.  Pennsylvania,  Has  15C0  kHz,  500  W. 
DA-2,  U  (MM  Docket  No  84-854,  FiJe  No.  BP- 
8ini6AA);  Housatonic  \  dllev  Broadcasting 
Co..  WINE(AM),  Brookf;ftld.  Connecticut, 
Has:  940  kHz,  1  kW,  D.  Req  1160  kHz,  1  kW. 
2.5  kW-LS,  DA-2,  U,  Berkshire  Broadcasting 
Corp..  WLAD(AM),  Danbury.  Connecticut. 
Has:  806  kHz,  1  kW,  D,  Req:  1160  kHz,  5  kW, 
10  kW^LS,  DA-2,  U  (MM  Docket  No.  84-856, 
File  No.  BP-811116AE);  Somerset  Valley 
Broadcasting  Co.  Inc.,  WBRW(AM), 


Bridgewaler  Township,  New  lersey.  Has: 
1170  kHz,  SCO  W.  DA-D.  Req:  1160  kHx,  1  kW. 
500  W-La  DA-2.  U  (MM  Docket  No.  84-857. 
File  No.  BP-811116AG):  Minority 
Broadcasting  Co.  of  the  Midwest,  Inc., 
Warringtoa  Pennsylvania,  Req:  1180  kHz,  1 
kW.  250  W-LS,  DA-2.  U  [MM  Docket  No.  8+- 
85a  File  No.  BP-S11124AA):  Mid-Hudson 
Valley  Broadcasting.  Inc..  WCRR(AM), 
Cornwall.  New  York.  Has:  1170  kHz,  1  kW. 
DA-D,  Req:  1180  kHz,  1  kW,  5  kW-LS,  DA-2. 
U  (MM  Docket  No.  84-859.  File  No.  BP- 
811202AA):  Edward  F.  Perry.  Jr., 
Easthampton,  Massachusetts,  Req:  1160  kHz. 
1  kW,  10  kW-LS,  DA-2,  U  (MM  Docket  No. 
84-8ea  File  No.  BP-811204AA);  Rama 
Communications  Croup,  Inc.,  Oakland,  New 
Jersey,  Req:  1160  kHz.  1  kW,  2.5  kW-LS,  DA- 
2.  U  (MM  Docket  No.  84-681,  File  No.  BP- 
811204AB);  North  Shore  Broadcasting  Corp.. 
WOBM(AM],  Lakewood,  New  Jersey,  Has: 
1170  kHz.  5  kW,  DA-D,  Req:  1160  kHz.  1  kW, 
5  kW-L&  DA-2.  U  (MM  Docket  No.  84-862. 
File  No.  BP-81ia04AC),  for  construction 
permits. 

Adopted:  August  31. 1984. 

Released:  September  11, 1984. 

By  the  Chief,  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  for 
consideration  the  above-captioned 
applications  which  are  linked  to  each 
other  either  directly  or  indirectly 
through  the  presence  of  intervening 
interlocking  proposals.'  Also  before  the 
Commission  are  petitions  to  deny  filed 
by  the  various  applicants  *  and  outside 
parties,  and  pleadings  responsive 
thereto. 

2.  Mechanicville  Broadcasting 
Company  (Mechanicville). 
Mechanicville  notes  that  1,638  persons 
would  reside  within  the  proposed 
daytime  1  V/m  contour,  a  figure  greater 
than  1  percent  of  the  95,651  persons 
located  within  the  25  mV/m  contour. 
Hence,  the  proposal  does  not  comply 
with  S  73.24(g)  (the  blanketing  provision) 
of  the  Commission's  Rules. 
Mechanicville  states,  however,  that  it 
will  satisfy  all  reasonable  complaints  of 
blanketing  interference  within  the  1  V/m 
contour;  consequently,  an  appropriate 
condition  will  be  specified. 

3.  Housatonic  Valley  Broadcasting 
Company  (Housatonic).  A  petition  to 
deny  has  been  filed  by  Mechanicville 
alleging  overlap  between  the  0.5  mV/m 
contour  of  Housatonic  and  the  0.5  mV/m 
contour  of  first  adjacent  channel  station 


'  Croup*  of  this  nature  are  conmionly  termed 
"daisy  chaiiu". 

*  A  motion  to  enlarge  issues  would  normally  be 
filed  by  the  parties  after  designation  for  hearing 
pursuant  to  {  1.229  of  (he  Commission's  Rules.  In 
these  instances,  however,  the  pleadings  will  be 
considered  at  this  stage  of  the  proceeding  because 
the  allegations  relate  to  the  alleged  failure  of  the 
various  parties  to  meet  our  critena  governing  the 
acceptance  of  proposals  for  filing. 


WCRR.  Comwall-on-Hudson,  New 
York,  prohibited  by  S  73.37(a)  of  our 
Rules.  In  addition,  Mechanicville  claims 
that  Housatonic's  proposed  nighttime 
operation  fails  to  meet  the  coverage 
requirements  of  S  73.24(j)  of  our  Rules. 

4.  Review  of  all  measurement  data 
submitted  by  the  applicants  here 
persuades  us  that  no  overlap  exists 
between  the  0.5  mV/m  contours  of 
WCRR  and  the  Housatonic  proposal.  As 
for  Housatonic's  coverage  of  its 
community  of  license,  Brookfield  Town 
according  to  the  applicant  is  a 
combination  of  urban  and  rural  areas 
typical  of  New  England  civil  divisions. 
We  note  that  Housatonic's  proposed 
nighttime  interference-free  contour 
would  not  cover  a  substantial  area 
within  the  actual  city  limits  of 
Brookfield  Town;  this  coverage  however 
does  include  the  major  population 
centers  of  Brookfield  and  Brookfield 
Center  which  represent  the  areas  of 
highest  population  density  within  the 
Census  Division.  Consequently,  we 
conclude  that  a  waiver  of  S  73.24{j)  (the 
coverage  requirement  of  our  Rules)  is 
warranted. 

5.  Further,  the  Commission  has  not  yet 
received  Federal  Aviation 
Administration  clearance  for  the 
antenna  tower  proposed  by  Housatonic. 

6.  Berkshire  Broadcasting  Corporation 
(Berkshire).  A  petition  to  deny  has  been 
filed  by  Mechanicville.  The  petition 
alleges  that  Berkshire  has  failed  to 
comply  with  §  73.21(a)(2)(ii)(C)  of  our 
Rules  which  limits  nighttime  power  of 
new  Class  II-B  stations  on  the  clear 
channel  frequencies  to  1  kilowatt, 

§  73.188  [5  73,24(j)]  which  requires 
adequate  nighttime  interference-free 
service  to  the  community  of  license,  and 
the  S  73.37(e)(2)  acceptance  criteria. 

7.  With  respect  first  to  our  acceptance 
criteria,  only  two  commercial  broadcast 
stations  are  licensed  to  Danbury, 
Cormecticut,  WLAD  and  the  co-owned 
WDAQ(FM).  and  no  FM  channel  is 
available  for  use  in  that  community,' 
Consequently,  the  proposed  WLAD 
operation  would  provide  a  second 
nighttime  aural  transmission  service  to 
Danbury.  and  is  therefore  acceptable  for 
filing  under  §  73.37(e)(2)(ii)  of  our  Rules. 

8.  In  addition,  Berkshire  has  requested 
a  waiver  of  §  73.21(a)(2)(ii)(C).  We  have, 
however,  adopted  a  strict  standard  for 
waiver  requests  of  this  nature.  Waivers 
will  be  granted  only  upon  a  showing 
that  the  higher  power  proposed  is 
necessary  to  provide  principal  city 
coverage  and  will  not  impeded  our 
allocation  objectives.  While  Berkshire 


'  In  addition,  non-commercial  educational  station 
WXCI(FM)  is  licensed  to  Western  Connecticut  State 
College.  Danbury,  Connecticut. 


argues  that  operation  at  5  kW  is 
necessary  to  provide  substantial 
compliance  with  the  nighttime  coverage 
requirement  of  S  73.24(j]  of  the 
Commission's  Rules,  it  appears  that 
operation  at  1  kW  might  cover  a 
sufficient  percefitage  of  the  residential 
areas  of  Danbury  either  to  achieve 
substantial  compliance  with  our  c 

coverage  requirement  or  to  satisfy 
coverage  requirements  in  the  maimer 
discussed  above  in  paragraph  4  with 
respect  to  New  England  civil  divisions. 
Hence,  Berkshire  has  not  complied  with 
the  first  part  of  our  test.  Moreover, 
Berkshire  has  not  submitted  the  required 
preclusion  study.  Consequently,  an 
appropriate  issue  will  be  specified. 

9.  Somerset  Valley  Broadcasting 
Company.  Inc.  (Somerset). 
Mechanicville  has  filed  a  "request"  that 
the  Commission  return  the  Somerset 
application  because  of  overlap  of  its 
proposed  0.5  mV/m  contour  with  the  0.5 
mV/m  contour  of  WCNX(AM). 
Middletown,  Connecticut,  in 
contravention  of  Section  73.37(a)  of  our 
Rules.  Based  on  our  engineering  studies, 
we  conclude  that  no  prohibited  overlap 
will  occur,  especially  in  light  of  the 
latest  amendment,  filed  March  12, 1984, 
to  reduce  daytime  power  and  redesign 
the  directional  antenna.  Consequently, 
the  petition  filed  by  Mechanicville  will 
be  denied. 

10.  In  addition,  New  Jersey  Bell  has 
submitted  a  letter  dated  February  1, 1982 
stating  that  its  equipment  within 
Somerset's  proposed  1  V/m  contour  is 
susceptible  to  AM  RFI  and  could  cause 
interference  to  the  telephone  company's 
operation.  Consequently,  an  appropriate 
condition  will  be  specified. 

11.  Minority  Broadcasting  Company 
of  the  Midwest,  Inc.  (Midwest). 
Somerset  has  filed  a  petition  to  deny 
alleging  that  the  Midwest  proposal  fails 
to  provide  the  nighttime  interference- 
free  coverage  of  the  community  of 
license  required  by  S  73.24(j)  of  our 
Rules.  In  addition,  a  petition  for  return 
of  this  application  as  unacceptable  for 
filing  has  been  filed  by  Central  Bucks 
Broadcasting  Company.  In  its  petition. 
Central  Bucks  complains  that  Midwest 
has  photocopied  the  entire  technical 
showing  prepared  for  Central  Bucks 
here  by  E.  Harold  Munn,  Jr.  (with  only  a 
substitute  page  1,  Section  V-A  of  Form 
310)  without  the  knowledge  or  consent 
of  Mr.  Munn. 

12.  Midwest  has  submitted  an 
amendment  dated  March  12, 1984 
proposing  a  new  antenna  site  3.8  miles 
south  of  the  original  antenna  site.  The 
amendment  includes  a  complete 
engineering  study,  prepared  on  behalf  of 
Midwest,  demonstrating  that  the 
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proposed  10  mV/m  nighttime 
interference-free  contour  would  cover 
the  entire  community  of  Warrington. 
Consequently,  the  petitions  of  Somerset 
Valley  Broadcasting  Company  and 
Central  Bucks  Broadcasting  Company 
will  be  dismissed  as  moot. 

13.  Midwest  has  failed  to  provide  the 
EEO  information  required  in  Section  VI. 
Form  301.  Midwest's  statement  that  it 
"will  make  on-air  announcements 
regarding  Equal  Employment 
Opportunities  on  a  daily  basis"  is 
clearly  insufficient.  Consequently, 
Midwest  will  be  required  to  file  the  EEO 
program  found  in  Section  VI,  Form  301. 
with  the  presiding  Administrative  Law 
Judge  within  30  days  of  the  release  of 
this  Order. 

14.  Midwest  states  that  its  costs  for 
the  first  three  months  of  operation  will 
be  $36,300  and  that  it  will  secure 
operating  capital  for  those  three  months 
from  Sedway  Bank  of  Chicago.  The 
applicant,  however,  has  not  submitted  a 
bank  commitment  letter  refecting  an 
intent  to  provide  Midwest  with  these 
funds.  Consequently,  the  applicant  has 
not  established  its  financial 
qualifications  to  construct  and  operate 
as  proposed,  and  an  appropriate  issue 
will  be  specified. 

15.  Edward  F.  Perry.  Jr.  (Perry).  A 
petition  to  deny  and  a  supplement 
thereto  have  been  filed  by  Amherst 
Broadcasting,  Inc..  licensee  of 
VVTTT(AM),  Amherst,  Massachusetts 
(Amherst).  In  its  pleading,  Amherst  cites 
Perry's  failure  here  to  apprise  the 
Commission  of  a  disqualifying  issue 
specified  in  a  different  proceeding 
against  Hampshire  County 
Broadcasting,  a  corporation  in  which 
Perry  is  a  principal.  In  addition,  Amherst 
contends  that  Perry,  among  others,  was 
charged  in  a  civil  suit  in  Federal  District 
Court  in  the  District  of  Columbia  with 
"unfair  competition  and  fraudulent  and 
corrupt  practices." 

16.  We  note,  as  does  Amherst,  that 
Perry  has  disclosed  the  civil  suit  in  our 
Hampshire  proceeding  and  that  this 
proceeding  is  itself  a  matter  of 
Commission  record:  consequently,  we 
do  not  believe  that  any  intent  to  conceal 
or  mislead  the  Commission  is  apparent. 
We  will  require,  however,  that  Perry 
submit  a  clarifying  amendment  to  its 
proposal  here  reflecting  the  two 
proceedings,  and  that  it  apprise  the 
presiding  Administrative  Law  Judge  of 
their  status  on  an  ongoing  basis. 

17.  Mechanicville  has  filed  a 
"statement  of  notice"  against  the 
proposed  Perry  operation,  wherein  it 
alleges,  and  we  agree,  that  Perry  has 
submitted  an  incomplete  financial 
showing.  Specifically,  Perry  states  in  his 
application  that  during  the  year 


following  the  filing  of  the  Easthampton 
proposal  he  "will  accumulate  the  liquid 
assets  necessary  to  place  the  required 
down  payments  on  equipment  and 
operate  the  station  without  revenue  for 
three  months."  Further,  Perry  maintains 
that  an  equipment  lease  letter  and  a 
copy  of  his  most  recent  balance  sheet 
will  be  supplied  as  an  amendment  to  the 
application.  As  no  such  amendment  has 
been  forthcoming,  and  as  Perry  has  not 
otherwise  documented  his  financial 
assets,  we  cannot  determine  whether  he 
has  the  necessary  funds  available  to 
construct  and  operate  the  proposed 
station.  An  appropriate  issue  will  be 
specified.* 

18.  Our  review  of  Perry's  engineering 
showing  reveals  several  deficiencies  in 
the  Perry  application.  First,  Perry  states 
in  his  application  that  the  nighttime  limit 
to  the  Easthampton  proposal  is  less  than 
5.0  mV/m.  We  have  determined, 
however,  that  the  nighttime  interference- 
free  contour  would  be  greater  than  10 
mV/m  and  Perry  has  not  submitted  any 
showing  of  the  nighttime  interference- 
free  coverage  to  support  his  proposal. 
Consequently.  Perry  will  be  required  to 
submit  an  amendment  detailing  the 
nighttime  interference-free  coverage  of 
his  proposal  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order.  The 
presiding  Administrative  Law  Judge  will 
then  evaluate  the  coverage  map 
submitted  and  specify  any  additional 
issues  as  appropriate.  Perry  has  also 
failed  to  provide  radiation  scales  on 
both  daytime  and  nighttime  horizontal 
antenna  plots,  and  has  submitted 
incorrect  data  on  Section  V-G.  Form  301 
(i.e..  missing  information  on  one  of  the 
proposed  towers).  Consequently,  a 
clarifying  engineering  amendment  is 
required. 

19.  In  addition,  the  Commission  has 
not  yet  received  Federal  Aviation 
Administration  clearance  for  the 
antenna  tower  proposed  by  Perry.  An 
appropriate  issue  will  be  specified. 

20.  Rama  Communications  Croup,  Inc. 
(Rama).  New  Jersey  Bell  has  submitted 
a  letter  dated  March  2, 1984  stating  that 
its  T-1  carrier  facility  located  within 

'Mechanicville  also  raisei  allegations  of  a 
violation  by  Perry  of  our  regional  concentration  of 
control  provision;  such  contentions  have  been 
mooted  by  our  Repeo!  of  the  "Regional 
Concentration  of  Control"  Provisiont  of  the 
Commission 't  Multiple  Ownership  Rules.  FCC  84- 
156,  released  May  1.  1964.  In  addition,  the  Ucense  of 
Perrys  WGFPIAM).  Webster,  Massachusetts,  has 
been  assigned  to  Okun  Broadcasting  Corporation 
(BAL-840104EQ.  consummated  March  23. 1964).  and 
an  assignment  of  the  license  of  Perry's  WRTT(AM). 
Vernon.  Connecticut,  has  been  granted  to  Radio- 
Television-Tele-Communications,  Inc.  (BAL- 
84041 2EP.  consummation  still  pending),  thus 
elimiiwting  any  potential  multiple  ownership 
problem. 


Rama's  1  V/m  contour  may  be  subject  to 
blanketing  interference.  Consequently, 
an  appropriate  condition  will  be 
specified. 

21.  Local  notice  certification  issues. 
Applicants  for  new  broadcast  stations 
or  major  modifications  of  existing 
stations  are  required  to  give  local  notice 
of  the  filing  of  their  applications  in 
accordance  with  {  73.3580  of  the 
Commission's  Rules.  They  must  then  file 
proof  of  such  notice  or  certify  that  they 
have  or  will  comply  with  the  public 
notice  requirement.  We  have  no 
evidence,  however,  that  Perry.  Raymark, 
and  Midwest  have  done  either.  If  they 
have  not  already  done  so.  Perry. 
Raymark.  and  Midwest  will  be  required 
to  give  local  public  notice  and  to  file  a 
statement  that  they  have  complied  with 
the  local  public  notice  requirement  with 
the  presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

22.  Environmental  narrative  issues. 
Since  the  Mechanicville  and  Perry 
proposals  constitute  major 
envirormiental  actions  as  defined  by 

S  1.1305(a)  of  the  Commission's  Rules, 
the  applicants  are  required  to  submit  the 
environmental  narrative  information 
described  in  S  1.1311  of  our  Rules.  The 
Mechanicville  and  Perry  proposals  fail 
to  include  information  concerning 
access  roads  and  power  lines  to  their 
respective  sites  and  their  zoning 
classifications  (if  any). 

23.  Consequently.  Mechanicville  and 
Perry  will  be  required  to  file  within  30 
days  of  the  release  of  this  Order 
amended  environmental  narrative 
statements  with  the  presiding 
Administrative  Law  Judge.  In  addition, 
copies  shall  be  filed  with  the  Chief. 
Audio  Services  Division,  who  will  then 
proceed  regarding  this  matter  in 
accordance  with  the  provisions  of 

S  1.1313(b),  Accordingly.  S  1.1317  of  the 
Rules  is  waived  to  the  extent  that  the 
comparative  phase  of  the  case  will  be 
allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp.,  71 
FCC  2d  229  (1972),  recon.  denied  sub 
nam.  Old  Pueblo  Broadcasting  Corp.,  83 
FCC  2d  337  (1980). 

24.  Except  as  indicated  by  the  issues 
specified  below,  all  appUcants  are 
qualified  to  construct  and  operate  as 
proposed.*  However,  since  the 

'  Operation  with  the  facilities  specified  herein  is 
subject  to  modification,  suspension  or  termination 
without  right  to  hearing.  If  found  by  the  Commisaion 
to  be  necessary  in  order  to  conform  to  the  Final 
Acts  of  the  mj  Administrative  Conference  on 
Medium  Frequency  Broadcasting  In  Region  2.  Rio  d« 
Janeiro  19B1.  and  to  bilateral  and  other  multilateral 
agreements  between  the  United  States  and  other 
coun  tries. 
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proposals  are  mutually  exclusive,  they 
must  be  designated  for  hearing  in  a 
consolidated  proceeding.  As  the 
proposals  are  for  different  communities, 
we  will  specify  an  issue  to  determine 
pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  which  proposal  (or 
combination  of  proposals)  would  best 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service.  We  will 
also  specify  a  contingent  comparative 
issue,  should  such  an  evaluation  of  the 
proposals  prove  warranted. 

25.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 
the  tower  heights  and  locations 
proposed  by  Housatonic  Valley 
Broadcasting  Company  and  Edward  F. 
Perry,  Jr. 

2.  If  a  fmal  environmental  impact 
statement  is  issued  with  respect  to 
Edward  F.  Ferry,  Jr.  and  Mechanicviile 
Broadcasting  Company  which  concludes 
that  the  proposed  facilities  are  likely  to 
have  an  adverse  effect  on  the  quality  of 
the  environment,  to  determine: 

(a)  Whether  the  proposals  are 
consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  §5  1.1301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  Ught  of  the  evidence 
adduced  pursuant  to  (a]  above,  the 
applicants  are  qualified  to  construct  and 
operate  as  proposed. 

3.  To  determine  with  respect  to  the 
proposal  of  Berkshire  Broadcasting 
Corporation  whether  circumstances 
exist  which  warrant  waiver  of 

S  73.21(a)(2)(ii)(C)  of  the  Commission's 
Rules. 

4.  To  determine  with  respect  to  the 
application  of  Minority  Broadcasting 
Company  of  the  Midwest,  Inc.; 

(a)  Whether  the  applicant  has 
available  sufficient  funds  to  construct 
and  operate  as  proposed;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a]  above,  the 
applicant  is  financially  qualified. 

5.  To  determine  with  respect  to  the 
application  of  Edward  F.  Perry,  Jr.: 

(a)  Whether  the  applicant  has 
available  sufficient  funds  to  construct 
and  operate  as  proposed;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
appUcant  is  financially  qualified. 


6.  To  determine:  (a)  The  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations, 
and  (b)  in  light  thereof  and  pursuant  to 
section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which  of  the 
proposals  (or  combination  of  proposals) 
would  best  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 

7.  To  determine,  in  the  event  it  is 
concluded  that  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b]. 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

8.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

26.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  to  the  proceeding. 

27.  It  is  further  ordered.  That  §  1.1317 
of  the  Commission's  Rules  is  waived  to 
the  extent  indicated  herein.  Within  30 
days  of  the  release  of  this  Order, 
Edward  F.  Perry,  Jr.  and  Mechanicviile 
Broadcasting  Company  shall  submit  the 
amended  environmental  narrative 
statement  required  by  S  1.1311  of  the 
Rules  to  the  presiding  Administrative 
Law  Judge  with  a  copy  to  the  Chief, 
Audio  Services  Division. 

28.  It  is  further  ordered,  That  Edward 
F.  Perry,  Jr.,  Raymark  Broadcasting 
Company,  Inc.,  and  Minority 
Broadcasting  Company  of  the  Midwest, 
Inc.  shall  comply  with  the  local  notice 
provision  of  §  73.3580  of  the 
Commission's  Rules,  as  discussed 
above,  and  advise  the  presiding 
Administrative  Law  Judge  as  to 
compliance  within  30  days  of  the  release 
of  this  Order. 

29.  It  is  further  ordered.  That  in  the 
event  that  the  application  of 
Mechanicviile  Broadcasting  Company  is 
granted,  the  construction  permit  shall 
contain  the  following  condition: 

The  applicant,  pursuant  to  §  73.88  of 
the  Commission's  Rules,  shall  satisfy  all 
reasonable  complaints  of  blanketing 
interference  within  its  1  V/m  contour. 

30.  It  is  further  ordered.  That  the 
petition  to  deny  filed  by  Mechanicviile 
Broadcasting  Company  against  the 
proposed  operation  of  Housatonic 
Valley  Broadcasting  Company,  is 
denied. 

31.  It  is  further  ordered.  That 
Housatonic  Valley  Broadcasting 
Company's  request  for  a  waiver  of 

§  73.24{j)  of  file  Commission's  Rules,  is 
granted. 

32.  It  is  further  ordered,  That  the 
petition  to  deny  filed  by  Mechanicviile 


Broadcasting  Company  against  the 
proposed  operation  of  Berkshire 
Broadcasting  Corporation,  is  granted  to 
the  extent  indicated  herein  and  is 
denied  in  all  other  respects. 

33.  It  is  further  ordered.  That  the 
request  that  the  Commission  return  the 
application  of  Somerset  Valley 
Broadcasting  Company,  Inc.  filed  by 
Mechanicviile  Broadcasting  Company,  is 
denied. 

34.  It  is  further  ordered,  That  in  the 
event  that  the  application  of  Somerset 
Valley  Broadcasting  Company,  Inc.  is 
granted,  the  construction  permit  shall 
contain  the  following  condition: 

The  applicant,  pursuant  to  S  73.88  of 
the  Commission's  Rules,  shall  satisfy  all 
reasonable  complaints  of  blanketing 
interference  within  its  IV/m  contour. 

35.  It  is  further  ordered.  That  the 
petition  to  deny  filed  by  Somerset 
Valley  Broadcasting  Company  and  the 
petition  for  return  of  application  as 
unacceptable  for  filing  filed  by  Central 
Bucks  Broadcasting  Company  against 
the  proposed  operation  of  Minority 
Broadcasting  Company  of  the  Midwest, 
Inc.,  are  dismissed  as  moot. 

36.  It  is  further  ordered.  That  Minority 
Broadcasting  of  the  Midwest  shall 
submit  the  EEO  information  required  in 
Section  VI,  Form  301,  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

37.  It  is  further  ordered.  That  the 
petition  to  deny  and  supplement  filed  by 
Amherst  Broadcasting,  Inc.  against  the 
proposed  operation  of  Edward  F.  Perry, 
Jr..  is  granted  to  the  extent  indicated 
herein,  and  is  denied  in  all  other 
respects. 

38.  It  is  further  ordered.  That  Edward 
F.  Perry,  Jr.  shall  submit  an  amendment 
specifying  all  judicial  and  Commission 
proceedings  to  which  he  is  a  party,  and 
describing  all  issues  being  litigated  in 
each,  to  the  presiding  Administrative 
Law  Judge  within  30  days  of  the  release 
of  this  Order. 

39.  It  is  further  ordered.  That  Edward 
F.  Perry,  Jr.  shall  submit  an  amendment 
detailing  the  nighttime  interference-free 
coverage  of  his  proposal,  an  amended 
Section  V-G,  Form  301,  and  appropriate 
radiation  scales  to  the  daytime  and 
nighttime  horizontal  antenna  plots  to  the 
presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

40.  It  is  further  ordered.  That  the 
statement  of  notice  filed  by 
Mechanicviile  Broadcasting  Company 
against  the  proposed  operation  of 
Edward  F.  Perry,  Jr.,  is  granted  to  the 
extent  indicated  herein,  and  is  denied  in 
all  other  respects. 
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41.  It  is  further  ordered.  That  in  the 
event  that  the  application  of  Rama 
Communications  Group,  Inc.  is  granted, 
the  construction  permit  shall  contain  the 
following  condition: 

The  applicant,  pursuant  to  $  73.88  of 
the  Commission's  Rules,  shall  satisfy  all 
reasonable  complaints  of  blanketing 
interference  within  its  1  V/m  contour. 

42.  It  is  further  ordered.  That  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Division,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief, 
Data  Management  Staff.  Audio  Services 
Divison,  Mass  Media  Bureau,  Room  350, 
1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

43.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

44.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

|FR  Doc  84-24387  Filed  9-13-84;  8;4S  am) 
81UJNQ  COOE  Cril-OI-M 


(MM  Docket  Nob.  84-843  et  aU  Fll«  Nos. 
BP-810108AO,etal.] 

D.R.O.,  Inc.,  et  al.;  Application  for 
Construction  Permit;  Hearing 
Designation  Order 

In  the  matter  of  applications  of  D.R.O..  Inc., 
Fenton.  Michigan,  Req:  1160  IChz,  1  kW,  DA- 
1.  U  (MM  Docket  No.  6*-843,  File  No.  BP- 
810108AD);  Radcomm.  Inc.,  WWHK  (AM), 
Mt.  Clemens.  Michigan,  Has:  1430  kHz,  500 
W.  DA-2,  U,  Req:  1160  kHz.  1  kW,  10  kW-LS, 
DA-2.  U  (MM  Docket  .No.  84-844;  File  No.  BP- 
eilllZAD);  Minority  Broadcasting  Co.  of  the 
Midwest.  Inc.,  Fenton,  Michigan.  Req:  1160 
kHz,  1  kW.  DA-1,  U  (MM  Docket  No.  84-845, 
File  No.  BP-flllll7AD).  for  construction 
permit. 

Adopted:  August  31,  1984. 
Released:  September  11, 1984. 
By  the  Chief,  Mass  Media  Bureau. 


1.  The  Commission,  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegate  authority,  has  under 
consideration  the  mutually  exclusive 
applications  of  D.R.O.,  Inc.  (D.R.O), 
Radcomm,  Inc.  (Radcomm)  and  Minority 
Broadcasting  Company  of  the  Midwest,. 
Inc.  (MBC). 

2.  Radcomm.  WWHK  is  presently 
operating  under  a  special  temporary 
authority  to  remain  silent  pending 
financial  reorganizaiton  of  Radcomm.  In 
addition,  a  lawsuit  is  currently  pending 
in  a  local  Micigan  court  among  the 
shareholders  of  Radcomm  over  the 
funding  of  the  radio  station  and  the 
financial  responsibilities  of  each  of  the 
owners.  Under  these  circumstances,  a 
question  is  raised  as  to  whether 
Radcomm  possesses  sufficient  funds  to 
construct  and  operate  its  proposed 
facilties  for  three  months  without 
revenue;  consequently,  an  appropriate 
financial  issue  will  be  specified. 

3.  MBC.  D.R.O.  has  filed  a  motion  to 
dismiss  and  a  supplement  thereto 
claiming  that  MBC,  in  support  of  its 
application,  copied  without 
authorization  D.R.O.'s  entire  engineering 
exhibit.  Under  Commission  policy, 
however,  the  fact  that  the  MBC 
application  as  initially  submitted 
contained  copied  engineering  material 
did  not  render  the  application 
incomplete  and  therefore  unacceptable 
at  the  time  of  filing.  See.  e.g..  Roanoke 
Christian  Broadcasting.  Inc.,  FCC  84-98, 
released  March  20, 1984.  Further,  MBC 
submitted  its  own  complete  engineering 
exhibit  prior  to  the  effective  date  of  an 
injunction  issued  by  the  United  States 
District  Court  (filed  in  the  Northern 
District  of  Illinois,  Eastern  Division 
pursuant  to  a  civil  suit  filed  by  D.R.O.). 
Therefore,  the  court's  language  in  its 
injunction  barring  the  use  of  the  copied 
engineering  "for  any  purpose"  never 
effectively  rendered  the  application 
incomplete  at  any  point  during  its 
pendency.  Accordingly,  the  petitions 
will  be  denied  on  this  basis. 

4.  We  note  that  MBC  in  its  exhibit  has 
calculated  its  nighttime  interference-free 
coverage  on  the  basis  of  10  mV/m. 
Commission  engineering  studies, 
however,  indicate  that  the  nighttime 
interference-free  contour  will  be 
considerably  greater  than  10  mV/m. 
MBC  has  not  provided  a  contour  map 
indicating  nighttime  interference-free 
city  coverage  with  the  higher  value. 
Consequently,  the  applicant  must  submit 
an  amendment  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order.  The 
Administrative  Law  Judge  will  then 
evaluate  the  amended  proposal  and,  if 
the  coverage  is  deemed  to  be 
inadequate,  specify  any  additional 


issues  or  grant  a  waiver  of  |  73.24(j)  (the 
coverage  requirement  of  our  Rules)  as 
appropriate. 

5.  MBC  states  that  its  costs  for  the 
first  three  months  of  operation  will  be 
$26,000  and  that  it  will  secure  operating 
capital  for  those  three  months  form 
Seaway  Bank  of  Chicago.  The  applicant, 
however,  has  not  submitted  a  bank 
commitment  letter  reflecting  an  intent  to 
provide  MBC  with  these  funds. 
Consequently,  the  applicant  has  not 
established  its  financial  qualifications  to 
constuct  and  operate  as  proposed,  and 
an  appropriate  issue  will  be  specified. 

8.  MBC  has  also  failed  to  provide  the 
EEO  information  required  in  Section  VI, 
Form  301.  Consequently,  MBC  will  be 
required  to  file  the  EEO  program  found 
in  Section  VL  Form  301,  with  the 
presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

7.  Except  as  indicated  by  the  issues 
specified  below,  all  apphcants  are 
qualified  to  construct  and  operate  as 
proposed.'  However,  since  the 
proposals  are  mutually  exclusive,  they 
must  be  designated  for  hearing  in  a 
consolidated  proceeding.  As  the 
proposals  are  for  different  communities, 
we  will  specify  an  issue  to  determine 
pursuant  to  section  307fb)  of  the 
Communications  Act  of  1934.  as 
amended,  which  proposal  (or 
combination  of  proposals)  would  best 
provide  a  fair,  efficient  and  equitable 
distribution  of  radio  service.  We  will 
also  specify  a  contingent  comparative 
issue,  should  such  an  evaluation  of  the 
proposals  prove  warranted. 

8.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consohdated 
proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to  the 
application  of  Radcomm,  Inc.: 

(a)  Whether  the  applicant  has 
available  sufficient  funds  to  construct 
and  operate  as  proposed;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 


'  Operation  with  the  facilitiea  apecified  herein  is 
subject  to  modification,  lutpension  or  termination 
without  right  to  hearing,  if  found  by  the  Commiuion 
to  be  necessary  in  order  to  conform  to  the  Final 
Acts  of  the  ITU  Administrative  Conference  on 
Medium  Frequency  Broadcasting  in  Region  2.  Rio  de 
Janeiro  1861.  and  to  bilateral  and  other  multilateral 
agreements  between  the  United  States  and  other 
countries. 
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2.  To  determine  with  respect  to  the 
application  of  Minority  Broadcasting 
Company  of  the  Midwest,  Inc.: 

(a)  Whether  the  applicant  has 
available  sufficient  funds  to  construct 
and  operate  as  proposed;  and 

(b)  Whether  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

3.  To  determine:  (a)  The  areas  and 
populations  which  would  recive  primary 
aural  service  from  the  proposals  and  the 
availability  of  other  primary  service  to 
such  areas  and  populations,  and  (b)  in 
light  thereof  and  pursuant  to  section 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  which  of  the 
proposals  (or  combination  of  proposals) 
would  best  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 

4.  To  determine,  in  the  event  it  is 
concluded  that  a  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  isues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered.  That  the 
petition  to  dismiss  and  supplement 
thereto  filed  by  D.R.O.,  Inc.,  are  denied. 

10.  It  is  further  ordered.  That  Minority 
Broadcasting  Company  of  the  Midwest, 
Inc.  shall  submit  an  amendment 
specifying  the  coverage  to  Fenton, 
Michigan  provided  by  the  actual 
nighttime  interference-free  contour  to 
the  presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

11.  It  is  further  ordered.  That  Minority 
Broadcasting  Company  of  the  Midwest, 
Inc.  shall  submit  the  EEO  information 
required  in  Section  VI.  Form  301,  to  the 
presiding  Administrative  Law  ]udge 
within  30  days  of  the  release  of  this 
Order. 

12.  It  is  further  ordered.  That  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief, 
Data  Management  Staff,  Audio  Services 
Division,  Mass  Media  Bureau,  Room  350, 
1919  M  Street,  NW.,  Washington.  D.C. 
20554. 

13.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  S  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  maihng 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 


for  hearing  and  to  present  evidence  on 
the  issues  specified  in  this  Order. 

14.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
W.  )an  Gay,  - 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

|FK  Doc  84-24385  Filed  9-13-84;  B:4S  ini] 
BILUNO  COOC  S712-41-M 


[MM  Docket  Nos.  84-846,  et  aU  File  Nos. 
BP-810220AQ,«taLl 

WABB,  Inc4  •t  aU  Application  for 
Construction  Permit;  Hearing 
Designation  Order 

In  the  matter  of,  WABB,  Inc..  WABB  (AM), 
Priciiard.  Alabama,  Has:  1480  IcHz,  5  kW. 
DA-N,  U.  Req:  1180  l(Hz,  1  kW.  10  kW-LS, 
DA-N.  U  (MM  Docket  No.  84-646  File  No.  BP- 
810220AG);  Minority  Broadcasting  Co.  of 
Alabama,  Inc..  Prichard,  Alabama.  Req:  1160 
kHz.  1  kW,  10  kW-LS,  DA-N.  U  (MM  Docket 
No,  84-847.  File  No.  BP-ei0304AB);  United 
Broadcasting  Co.,  Inc.,  Mobile,  Alabama,  Req: 
1160  kHz.  1  kW,  10  kW-LS,  DA-N,  U  (MM 
Docket  No.  84-848,  File  No.  BP-810423AB): 
Alabama  Native  American  Broadcasting  Co., 
WASG  (AM),  Atmore,  Alabama,  Has:  1140 
kHz.  10  kW,  U,  Req:  1160  KhZ,  2.5  kW,  50 
kW-LS,  DA-2.  U  (MM  Docket  No.  84-849,  File 
No.  BP-810724AH),  for  construction  permit. 

Adopted:  August  31. 1984. 
Released:  September  11, 1984. 
By  the  Chief,  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  mutually  exclusive 
applicaions  of  WABB,  Inc.  (WABB), 
Minority  Broadcasting  Company  of 
Alabama  (Minority),  United 
Broadcasting  Company.  Inc.  (United), 
and  Alabama  Native  American 
Broadcasting  Company  (Alabama 
Native). 

2.  WABB.  A  petition  to  deny  has  been 
filed  against  the  proposed  operation  of 
WABB  by  NaUonal  Pubhc  Radio  (NPR). 
NPR  has  alleged  that  the  WABB 
proposal,  although  specifying  Prichard 
as  the  community  of  license,  would 
continue  to  maintain  its  primary 
coverage  in  the  metropolitan  Mobile 
area. 

3.  To  the  extent  that  this  contention 
relates  to  divining  the  service  intentions 
of  WABB,  our  abolition  of  the  suburban 
community  poUcy  [Report  and  Order,  93 


FCC  2d  436  (1983)).  obviates  any  need 
for  us  to  consider  this  allegation.  We 
note  however,  as  does  NIV,  that  WABB 
proposes  to  retain  its  main  studio  in 
Mobile  without  the  good  cause  showing 
required  by  §73.1125  of  our  Rules. 
Consequently,  an  appropriate  issue  will 
be  specified. 

4.  We  further  note,  as  does  NPR  ,  that 
WABB  has  offered  its  present  facilities 
on  1480  kHz  to  Spring  Hill  College  of 
Mobile,  Alabama,  contingent  upon  the 
grant  of  WABB's  1160  kHz  application. 
Should  the  WABB  proposal  on  1160  kHz 
be  granted,  however.  WABB  would  no 
longer  have  an  interest  in  the  facility  at 
1480  kHZ  to  assign,  as  it  plans,  and  the 
frequency  of  1480  kHz  would  revert  to 
the  public  domain.  See  Southern 
Keswick,  Inc..  34  FCC  2d  624  (1972). 

5.  WABB  states  in  its  application  that 
the  nighttime  limit  to  its  proposal  is  3.2 
mV/m.  We  have  determined,  however, 
that  the  nighttime  interference-free 
contour  would  be  slightly  greater  than 
the  normally  protected  10  mV/m 
contour,  and  WABB  has  not  submitted 
any  showing  of  its  actual  nighttime 
interference-free  coverage  contour  to 
support  its  proposal.  Consequently. 
WABB  will  be  required  to  submit  an 
amendment  detailing  the  nightime 
interference-free  coverage  of  its  actual 
contour  to  the  presiding  Administrative 
Law  )udge  within  30  days  of  the  release 
of  this  Order.  It  is  clear,  however,  that 
WABB  is  attemping  to  serve  the  city  of 
Prichard  from  a  deep  null  in  its  radiation 
pattern.  Consequently,  the  normally 
protected  10  mV/m  nighttime 
interference-free  contour  and  the 
slightly  greater  actual  contour  provide 
service  to  only  a  small  portion  of 
Prichard.  Therefore,  WABB  has  failed  to 
satisfy  the  coverage  requirement  of 
§73.24(j).  Although  WABB  has  failed  to 
request  a  waiver  of  this  rule,  we  will 
permit  the  presiding  Administrative  Law 
Judge  to  evaluate  the  coverage  map 
submitted  and  determine  whether 
circumstances  exist  which  warrant  a 
waive  of  §  73.24(j)  of  our  rules, 

6.  Applicants  for  new  broadcast 
stations  or  major  modificaion  of  existing 
facilities  are  required  to  give  local 
notice  of  the  fiUng  of  their  applications 
in  accordance  with  §  73.3580  of  the 
Commission's  Rules,  They  must  then  file 
proof  of  such  notice  or  certify  that  they 
have  or  will  comply  with  the  public 
notice  requirement.  WABB  has  filed  a 
local  public  notice  incorrectly  listing 
Mobile,  Alabama  as  the  proposed 
community  of  license.  Consequently. 
WABB  will  be  required  to  submit  an 
amended  local  public  notice  and  to  file  a 
statement  that  it  has  comphed  with  the 
local  public  notice  requirement  with  the 
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presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

7.  Minority.  A  petition  to  dismiss  and 
a  motion  to  dismiss  and  return 
apphcation  have  been  filed  by  WABB 
and  United,  respectively,  against  the 
proposed  operation  of  Minority.  Both 
petitioners  maintain  that  Minority  has 
submitted  the  entire  WABB  engineering 
proposal  except  for  page  1  of  Section  V 
(Form  301)  in  support  of  its  proposal. 
The  Commission,  however,  has 
previously  determined  that  "an 
applicant  whose  engineering  data  is 
used  by  another  without  authorization 
can  adequately  protect  its  property 
rights,  if  any,  in  court. .  .  ."  Roanoke 
Christian  Broadcasting.  Inc.,  FCC  84-98, 
released  March  20. 1984.  Consequently, 
we  will  specify  no  issues  in  this  regard. 

8.  The  petitioners  also  allege, 
correctly,  that  Minority  actually 
specified  three  potential  antenna  sites  in 
its  application;  in  response.  Minority  has 
filed  an  amendment  dated  December  23, 
1981  identifying  the  transmitter  site  as 
"7535  Telegraph  Road;  ^<  block  north  of 
intersection  of  Telegraph  Road  and  Bay 
Bridge  Road."  Both  petitioners,  in  their 
replies,  claim  that  the  address  of  7535 
Telegraph  Road  at  the  corresponding 
coordinates  provided  by  Minority  is 
non-existent.  We  must  conclude  under 
these  circumstances  that  Minority  has 
failed  to  specify  a  definite  and  viable 
transmitter  site  and  has  failed,  as  a 
consequence,  to  establish  its  technical 
qualifications  to  construct  and  operate 
as  proposed.  Consequently,  an 
appropriate  issue  will  be  specified.  Such 
a  technical  showing  includes  the 
submission  of  Section  V-G.  Form  301, 
daytime  and  nighttime  interference-free 
coverage  contours  and  an  environmental 
statement  (if  necessary)  and  must  be 
made  after  the  transmitter  site  is 
established."  At  that  point  the  presiding 
Administrative  Law  Judge  may  specify 
at  his  descretion  any  additional  issues 
that  may  arise. 

9.  In  addition.  Minority  states  in  its 
Section  II,  Form  301  (legal  quahfications 
information)  that  10.000  shares  in  the 
applicant  corporation  have  been  issued, 
but  Minority  accounts  for  the  ownership 
of  only  93,600  of  these  shares. 
Consequently,  we  are  unsure  as  to  the 
ownership  of  the  remaining  6,400  shares; 
Minority  will  be  required  to  submit  a 
clarifying  amendment  correcting  this 
discrepancy  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 


'  Minority  hai.  in  any  event,  failed  to  obtain  FAA 
clearance  for  iti  proposed  antenna  operation;  an 
appropriate  issue  will  therefore  be  tpecified. 


10.  We  also  conclude  that  Minority's 
financial  showing  is  incomplete. 
Minority  notes  in  its  financial  statement 
that  stockholders  will  lend  the 
corporation  the  necesary  funds  to 
construct  and  operate  as  proposed,  but 
no  formal  signed  pledges  by  the 
stockholders  have  been  submitted  with 
the  application;  therefore,  we  cannot 
determine  whether  Minority  possesses 
sufficient  funds  to  construct  and  operate 
its  proposed  station  for  three  months 
without  revenue,  and  an  appropriate 
financial  issue  will  be  specified. 

11.  United  United  States  in  its 
apphcation  that  the  nighttime  limit  to  its 
proposal  is  8.8  mV/m.  We  have 
determined,  however,  that  the  nighttime 
interference-free  contour  would  be 
slightly  greater  than  the  10  mV/m 
normally  protected  contour,  and  United 
has  not  submitted  any  showing  of  its 
actual  nighttime  interference-free 
coverage  contour  to  support  its  proposal. 
Consequently,  United  will  be  required  to 
submit  an  admendment  detailing  the 
nighttime  interference-free  coverage  of 
its  actual  contour  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order.  The 
presiding  Administrative  Law  Judge  will 
then  evaluate  the  coverage  map 
submitted  and  determine  whether  the 
proposal  complies  with  the  coverage 
requirement  of  S  73.24(i)  of  the 
Commission's  Rules  and,  if  not.  specify 

a  waiver  issue  as  appropriate. 

12.  Alabama  Native.  Alabama  Native 
has  requested  a  nighttime  operating 
power  of  2.5  kW  in  contravention  of 

S  73.21(a)(2)(ii)(C)  which  limits  nighttime 
power  of  Class  II-B  stations  on  the  dear 
channel  frequencies  to  ikW.  It  has  been 
determined,  however,  that  using  the 
proposed  pattern  at  the  permitted  power 
of  1  kW,  coverage  of  Atmore  will  be 
achieved.  Consequently,  Alabama 
Native  will  be  required  to  file  an 
amendment  to  reduce  its  nighttime 
power  to  1  kW  with  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

13.  Environmental  narrative  issues. 
Since  the  WABB  and  United  proposals 
constitute  major  environmental  actions 
as  defined  by  S  1.1305(a)  of  the 
Commission's  Rules,  the  appUcants  are 
required  to  submit  the  environmental 
impact  information  described  in  9  1.1311 
of  our  Rules.  WABB's  environmental 
narrative  statement  fails  to  state 
whether  construction  of  the  proposed 
facility  has  been  a  source  of  local 
controversy  in  the  community;  United's 
environmental  narrative  statement  fails 
to  include  information  concerning  power 
lines  to  the  site  and  whether 


construction  has  been  a  source  of  local 
controversy. 

14.  Consequently,  WABB  and  United 
will  be  required  to  file  amended 
environmental  narrative  statements 
with  the  presiding  Administrative  Law 
Judge  within  30  days  of  the  release  of 
this  Order.  In  addition,  copies  shall  be 
filed  with  the  Chief,  Audio  Services 
Division,  who  will  then  proceed 
regarding  this  matter  in  accordance  with 
the  provision  of  {  1.1313(b).  Accordingly, 
§  1.1317  of  the  Rules  is  waived  to  the 
extent  diat  the  cooiparative  phase  of  the 
case  will  be  allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp..  71 
FCC  2d  229  (1979).  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp..  63 
FCC  2d  337  (1980). 

15.  Except  as  indicated  by  the  issues 
specified  below,  all  applicants  are 
qualifed  to  construct  and  operate  as 
proposed.*  Since  the  proposals  are 
mutually  exclusive,  however,  they  must 
be  designated  for  hearing  in  a 
consohdated  proceeding.  As  the 
proposals  are  for  different  conunonities. 
we  will  specify  an  issue  to  determine 
pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  which  proposal  (or 
combination  of  proposals)  would  best 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service.  We  will 
also  specify  a  contingent  comparative 
issue,  should  such  an  evaluation  of  the 
proposals  prove  warranted. 

16.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended  the  applications  are 
designated  for  hearing  in  a  consoUdated 
proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
WABB,  Inc.  and  United  Broadcasting 
Company.  Inc.  which  concludes  that  the 
proposed  facilities  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
enviroimnent  to  determine: 

(a)  WOiether  the  proposals  are 
consistent  with  the  National 
Environmental  Policy  Act,  as 
implemented  by  J  5  1.1301-1319  of  the 
Commission's  Rules;  and 


'OperatioD  with  the  facilities  specified  herein  it 
(ubject  to  modificabon.  luspenxon  or  termmation 
without  right  to  hearing,  if  found  by  the  Comniiaataa 
to  be  neceeeary  in  order  to  contonn  to  the  Final 
Acts  of  the  rru  Admuustrativr  Conference  on 
Medium  Frequency  Broadcasunji  in  Region  I  Rio  de 
Janeiro  ISBl.  and  to  bilateral  and  other  muitilateral 
agratmaota  between  the  United  State*  and  other 
coun  tries. 


} 


(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
apphcants  are  quahfied  to  construct  and 
operate  as  proposed. 

2.  To  determine  whether  the  proposal 
of  WABB,  Inc.  complies  with  the  main 
studio  location  requirements  of  S  73.1125 
of  the  Commission's  Rules. 

3.  To  determine,  with  respect  to  the 
proposal.of  WABB,  Inc.,  whether 
circumstances  exist  which  warrant  a 
waiver  of  S  73.24(j)  of  the  Commission's 
Rules. 

4.  To  determine  whether  Minority 
Broadcasting  Company  of  Alabama,  Inc. 
has  available  a  definite  antenna  site  and 
whether,  in  light  thereof,  the  applicant  is 
technically  quahfied  to  construct  and 
operate  as  proposed. 

5.  To  determine  with  respect  to  the 
application  of  Minority  Broadcasting 
Company  of  Alabama,  Inc.: 

(a)  Whether  the  applicant  has 
available  sufficient  funds  to  construct 
and  operate  as  proposed,  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a],  the  applicant  is 
financially  qualified. 

6.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 
the  tower  height  and  location  propose^ 
by  Minority  Broadcasting  Company  of 
Alabama,  Inc. 

7.  To  detennine:  (a)  The  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations, 
and  (b)  in  light  thereof  and  pursuant  to 
section  307(b)  of  the  Communications 
Act  of  1934.  as  amended,  which  of  the 
proposals  [or  combination  of  proposals] 
would  best  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 

8.  To  determine,  in  the  event  it  is 
concluded  that  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

9.  To  detennine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

17.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  to  the  proceeding. 

18.  It  is  further  ordered.  That  S 11317 
of  the  Commission's  Rules  is  waived  to 
the  extent  indicated  herein.  Within  30 
days  of  the  release  of  this  Order,  WABB, 
Inc.  and  United  Broadcasting  Company, 
Inc.  shall  submit  the  amended 
environmental  narrative  statement 
required  by  S  1.1311  of  the  Rules  to  the 
presiding  Administrative  Law  Judge 


with  a  copy  to  the  Chief,  Audio  Services 
Division. 

19.  It  is  furftier  ordered.  That  WABB. 
Inc.  shall  submit  an  amendment 
detailing  the  actual  nighttime 
interference-free  coverage  of  its 
proposal  to  the  presiding  Administrative 
Law  Judge  within  30  days  of  the  release 
of  this  Order. 

20.  It  is  further  ordered.  That  WABB, 
Inc.  shall  submit  an  amended  local 
notice  certification  pursuant  to 

§  732.3580  of  the  Commission's  Rules,  as 
discussed  above,  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

21.  It  is  further  ordered.  That  the 
petition  to  deny  filed  by  National  Public 
Radio,  is  granted  to  the  extent  indicated 
herein  and  is  denied  in  all  other 
respects. 

22.  It  is  further  ordered.  That  the 
petition  to  dismiss  filed  by  WABB,  Inc. 
and  the  motion  to  dismiss  and  return 
application  filed  by  United  Broadcasting 
Company,  Inc.,  are  granted  to  the  extent 
indicated  herein  and  are  denied  in  all 
other  respects. 

23.  It  is  further  ordered.  That  Minority 
Broadcasting  Company  of  Alabama,  Inc. 
shall  submit  a  revised  Section  II,  Form 
301  detailing  the  ownership  of  the 
applicant's  stock,  to  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

24.  It  is  further  ordered.  That  United 
Broadcasting  Company,  Inc.  shall 
submit  an  amendment  detailing  the 
actual  nighttime  interference-free 
coverage  of  its  proposal  to  the  presiding 
Adminsitrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

25.  It  is  further  ordered.  That  Alabama 
Native  American  Broadcasting 
Company  shall  submit  an  amendment  to 
reduce  its  nighttime  power  to  1  kW  to 
the  presiding  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

26.  It  is  further  ordered.  That  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  ser\'ed  on  the  Chief, 
Data  Management  Staff,  Audio  Services 
Division,  Mass  Media  Bureau,  Room  350, 
1919  M  Streeet,  NW.,  Washington,  D.C. 
20554. 

27.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission  in  triplicate  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 


and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

28.  It  is  further  ordered.  That  the 
applicants  herein,  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594{g]  of  the  Rules. 

Federal  Communications  Cotnmission. 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

|FK  Doc  M-24384  Piled  9-\3-e*  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

National  Emergency  Training  Center, 
Board  of  Visitors  for  the  National  Fire 
Academy;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy  (NFA). 

Dates  of  Meeting:  October  15-16, 1984. 

Place:  National  Elmergency  Training  Center, 
Emmitsburg,  Maryland. 

Time:  8:30  a.m.-5:00  p.m. 

Proposed  Agenda: 

October  15-16:  Approval  of  Minutes;  Old 
Business;  BOV  Visitation  to  NFA  Classes  and 
Facilities;  New  Business. 

The  meeting  will  be  open  to  the  public  with 
approximately  10  seats  available  on  a  first- 
come,  first-serve  basis.  Members  of  the 
general  public  who  plan  to  attend  the  meeting 
should  contact  Mr.  Joseph  Donovan. 
Superintendent,  National  Fire  Academy, 
National  Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg.  MD  21727  . 
(telephone  number  301-447-6771)  on  or 
before  October  8,  1984. 

Minutes  of  the  meeting  will  be  prepared  by 
the  Board  and  will  be  available  for  public 
viewing  in  the  Associate  Director's  Office. 
Building  N,  National  Emergency  Training 
Center.  Emmitsburg,  MD  21727.  Copies  of  the 
minutes  will  be  available  upon  request  30 
days  after  the  meeting. 

Dated:  September  5, 1984. 
loseph  L  Donovan, 

Superintendent,  National  Fire  Academy. 

[FR  Doc.  84-24335  Filed  9-13-84:  8:45  an) 
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[FEMA-723-OR] 

Major  Disaster  and  Related 
Determinations;  Nevada 

agency:  Federal  Emergercy 
Management  Agency. 

ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Nevada  (FEMA-      f  PEMA-722-DR] 

723-DR),  dated  September  8, 1984.  and 

related  determinations. 


(Catalog  of  Federal  Domestic  Assistance  No 
83.516.  Disaster  Assistance.  Billing  Code 
6718-02) 

Samuel  W.  Spw:k. 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

(FR  Doc  8«-24SS3  Filed  8-13-84.  ft4S  im] 
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dated:  September  6, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  D.C.  20472,  (202)  287-0501. 

Notice         i 

Notice  is  hereby  given  that,  in  a  letter 
of  September  6, 1984,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended,  (42  U.S.C.  5121  et 
seq..  Pub.  L.  93-288)  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nevada,  resulting 
from  severe  storms  and  flooding,  beginning  or 
or  about  July  22, 1984,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major-disaster 
declaration  under  Pub.  L  93-288. 1  therefore 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Nevada. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  hinds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a), 
priority  to  certain  applications  for  puWic 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 
and  redelegated  to  me,  I  hereby  appoint 
Mr.  Tommie  C.  Hamner  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Nevada  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Clark  county  for  Public  Assistance 
only. 


Major  Disaster  and  Related 
Determinations;  New  Mexico 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Mexico 
(FEMA-722-DR),  dated  September  6. 
1984,  and  related  determinations. 
DATED:  September  6, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472  (202)  287-0501. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
of  September  6, 1984,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended,  (42  U.S.C.  5121  et 
seq.,  Pub.  L  93-288)  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Mexico, 
resulting  from  severe  storms  and  flooding, 
beginning  on  or  about  August  8,  1984,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major-disaster  declaration  under  Pub.  L.  93- 
288. 1  therefore  declare  that  such  a  major 
disaster  exisU  in  the  State  of  New  Mexico. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  pro\nded  under  Pub.  L  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a), 
prionty  to  certain  applications  for  public 
facility  and  pubhc  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
monthts  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 
and  redelegated  to  me.  I  hereby  appoint 
Mr.  Lonnie  R.  Chant  of  the  Federal 


Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Mexico  to 
have  been  affected  adversely  by  this 
declared  major  disaster 

Eddy,  Lincoln  and  Otero  Counties  for 
Public  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance  Billing  Code 
6718-02) 

Samuel  W.  Speck, 

A  s socio te  Director.  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

IFR  Doc  S4-24334  PiM  9-I3-a4.  8:48  un| 
BILUNO  COOf  t71S-ei-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Sfreet. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  Ae  Secretary,  Federal 
Maritime  Commission.  Washington,  DC. 
20573,  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000161-042. 

Title:  Gulf  United  Kingdom  Freight 
Conference. 

Parties: 

Atlantic  Cargo  Ser\nces.  AB 

Compagnie  Cenerale  Maritime 

Hapag  Lloyd  AG 

Intercontinental  Transport  (ICT)  BV 

Lykes  Bros.  Steamdship  Co.,  Inc. 

Sea-Land  Service,  inc. 

Trans  Freight  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
provides  for  through  ratem&king 
authority,  incorporates  previously 
adopted  model  agreement  provisions 
prescribed  by  the  Commission's  interim 
rules  and  restates  and  re.organizes  the 
agreement. 

Agreement  No.:  207-010640. 
Title:  Armada/GLTI.  East  Africa 
Service. 
Parties: 
Armada  Great  Lakes/East  Africa 
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Service,  Ltd. 

Great  Lakes  Transcaribbean  Line. 
GmbH 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  operate  a 
joint  service  offering  both  port-to-port 
and  intennodal  service  in  the  trade 
between  U.S.  Great  Lakes.  St  Lawrence 
River,  Atlantic  and  Gulf  Ports  and  ports 
in  Southwest.  South,  Southeast  and  East 
Africa  and  the  Malagasy  Republic. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  la  1984. 

Fluids  C  Hunwy, 

Secretary. 

[FR  Doc  M-243Q2  FUad  S-tS-tC  8:49  un\ 
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Agree(nent(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
N.W.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  %vithin  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  J  572.  603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-008090-024. 

Tide:  Mediterranean  North  Pacific 
Coast  Freight  Conference. 

Parties: 

d'Amico  Societa'  Di  Navigazione  Per 
Azioni  "Italia"  Societa"  Per  Azioni 
Di  Navigazione 

Zim  Israel  Navigation  Co.,  Limited 

United  Yugoslav  Lines 

Synopsis:  The  proposed  amendmant 
would  substitute  a  new  article 
concerning  independent  action  for  the 
Commission's  interim  mandatory  rule 
and  would  add  a  new  article  authorizing 
conference  action  with  respect  to 
service  contracts. 

Agreement  No.:  221-010641. 

Title:  San  Francisco  Marine  Terminal 
Agreement. 

Parties: 

San  Francisco  Part  Commission  (Port) 

Columbus  Line  (CL) 

Synopsis:  The  agreement  provides 
that  CL  will  have  the  non-exclusive  use 
of  the  Port's  Piers  94  and  96,  to  be  used 


as  a  container  terminal  for  a  period  of 
three  years  with  two  one-year  extension 
options.  CL  will  use  the  facilities  for  its 
regularly  scheduled  Northern  California 
port  of  call.  The  Port  will  reduce  its 
revenues  from  wharfage,  dockage, 
demurrage  and  storage  on  Cl's  vessels 
by  40  percent.  The  parties  have 
requested  a  14  day  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  10, 1984. 
Frands  C.  Humoy, 

Secretary. 

[FR  Doc  84-24303  Fiiad  9-l»-M:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

First  Bancorp,  Inc.;  Formation  of; 
Acquisition  by;  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act)  12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
5, 1984. 

A.  Federal  Reserve  Bank  of  Dallas 

(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Bancorp.  Inc.,  Denton.  Texas; 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  First  State  Bank  of  Denton,  Denton, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1984. 

William  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  84-24306  Filed  »-13-84;  8:45  am] 
BHJJNG  CODE  U10-01-M 


Hamptons  Bancshares  Inc.  et  at; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activttles 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S,C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  4, 1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Hamptons  Bancshares  Inc.,  East 
Hampton.  New  York;  to  engage  de  novo 
through  its  subsidiary,  Leasehampton 
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Corp.,  East  Hampton,  New  York,  in 
providing  through  direct  acquisition 
(purchase)  various  types  of  equipment  to 
be  leased,  for  specific  periods  of  time  to 
lessees  (end  users).  As  lessor, 
Leasehampton  Corp.  will  be  providing 
various  businesses  with  the  equipment 
they  require  without  their  having  to 
make  an  outright  purchase.  At  the  end  of 
the  lease  term,  a  purchase  option  may 
be  exercised  by  the  lessee  to  purchase 
the  equipment  from  Leasehampton  Corp. 
Leasehampton  Corp.  is  benefitted  by 
rental  income  inclusive  of  an 
appropriate  financing  charge, 
investment  tax  credit  benefits,  tax 
deferral  from  the  application  of 
acceleratpd  depreciation,  as  well  as  the 
residual  cash  value  of  the  equipment  at 
the  expiration  (maturity)  of  the  lease. 
Leasehampton  Corp.  will  be  arranging 
the  finanLing  of  lease  transactions  that 
have  been  generated  by  various  third 
party  k^ssors  |  lease  brokers)  in  which  an 
assignment  is  provided  to  convey  and 
transfer  all  rights,  title  and  interest  in 
and  to  the  equipment  so  described  on 
the  lease  contract.  Funding  of  all  such 
lease  transactions  will  be  fully 
amortizing  and  the  exercising  of 
purchase  options  will  be  the 
responsibility  of  the  lessor  and  lessee. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  PNC  Financial  Corp..  Pittsburgh, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  PNC  Commercial  Corp.. 
Tampa.  Florida,  in  making  or  acquiring 
consumer  or  commercial  loans  or  other 
extensions  of  credit  (including  issuing 
letters  of  credit  and  accepting  drafts)  for 
its  own  account  or  the  account  of  others 
and;  leasing  personal  property  or  acting 
as  agent,  broker,  or  advisor  in  leasing 
such  property;  and  providing  financial 
advice  to  state  and  local  governments, 
such  as  with  respect  to  the  issuance  of 
their  securities. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  10, 1984. 
WilUam  W.  Wiles. 

Secretary  of  the  Board. 

|FR  DiK  84-24308  Filed  9-13-84;  8:44  (m) 
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Norstar  Bancorp  Inc.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2))  for  the  Board's  approval  under 
5  4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  5  225.21{a] 


of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tJie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  5, 
1984. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett,  'Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Norstar  Bancorp  Inc.,  Albany,  New 
York;  to  acquire  Chapdelaine  &  Co. 
Government  Securities.  Inc.,  New  York, 
New  York,  thereby  acting  as  a  broker  to 
primary  dealers  of  US,  government 
securities  and  securities  issued  by  U.S. 
government  agencies;  acting  as  an 
underwriter,  broker  and  dealer  in 
obligations  of  the  United  States,  and 
bank  obligations,  including  certificates 
of  deposit  and  bankers'  acceptances, 
that  state  member  banks  of  the  Federal 
Reserve  System  may  be  authorized  to 
underwnte  and  deal  in;  and  acting  as  an 
"inadvertent  principal"  in  the  event  of 
the  mistaken  purchase  of  securities  not 
authorized  by  customers  when  such 
customers  refuse  to  accept  the 
securities. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1984 
Wtlliam  W.  W^Um, 

Secretary  of  the  Board. 

(FR  Dot  84-24307  FUed  S-13-84  8:4S  anl 
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DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Agency  Forms  Submitted  to  tt>e  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  pubUshes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  September  7. 

Public  Health  Service 

Health  Resources  and  Services 
Administration 

Subject:  Information  Collection 
Requirement  in  42  CFR  Part  57.3003 
and  57.3004  (b)  and  (c)— New 
Respondents:  Universities 
OMB  Desk  Officer  Fay  S.  ludicello 

National  Institutes  of  Hpolth 

Subject:  Telephone  Survey  of  the  Public 
to  Determine  Changes  in  ICnowledge, 
Behefs,  and  Behaviors  Related  to 
Cancer  Prevention — .New 
Respondents:  Individuals 
OMB  Desk  Officer.  Fay  S.  ludicello 

Centers  for  Disease  Contra! 

Subject:  Possible  Association  Between 
Reye  Syndrome  and  Medication — 
New 
Respondents:  Individuals 
OMB  Desk  Officer:  Fay  S.  ludicello 

Food  and  Drug  Administration 

Subject:  Shellfish  Certification 

Cancellation  (0910-0022)— 

Reinstatement 
Respondents;  25  States  and  5  foreign 

countries 
Subject:  Shellfish  Certification  (0910- 

0021}— Reinstatement 
Respondents:  25  Slates  and  5  foreign 

countries 
OMB  Desk  Officer:  Bruce  Artim 

Social  Security  Administration 

Subject:  Report  of  Black  Lung  Student 
Beneficiary  at  End  of  School  Year 
(0960-0322)— Revision 
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Respondents:  Individuals  who  wish  to 

have  their  Black  Lung  Student's 

Benefits  Continued 
Subject:  Recapitulation  of  States  Report 

of  Wages  Paid  (0960-0042)— Extension 

No  Change 
Respondents:  State  Agencies 
Subject:  Statement  of  Living 

Arrangements,  Support  and 

Maintenance  (0960-0174) — Revision 
Respondents:  Individuals  who  apply  for 

SSI  Benefits 
OMB  Desk  Officer  Robert  ].  Fishman 

Health  Care  Financing  Administration 

Subject:  Home  Health  Agency  Cost 

Report— Extention  (0938-0022) 
Respondents:  Providers  of  Services 
Sabject:  Schedule  of  Net  Hours 

Available — Existing  Collection 
Respondents:  Medicare  Contractors 
Subject.  Questionnaire  Concerning 

Forged  Checks — Revision  (0938-0205) 
Respondents:  Medicare  Contractors 
OMB  Desk  Officer  Fay  S.  ludiceUo 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  colFections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208,  Washington. 
DC.  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 

Dated-  September  7. 1964. 
WoUk*  O.  KMm. 

Acting  Deputy  Assistant  Secretary  for 
Management  Anaiysis  and  Systems. 

(FH  Doc.  84-24183  Filed  S-lS-ak  BrtS  ain| 
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Food  and  Drug  Admhiistralion 

(Docket  No.  7SH-0184;  DESI  597] 

Certain  AntichoNnergica  in 
CotnblMUuM  WKh  a  Sedattva;  Drug 
Efficacy  Study  Impiementation,  Denial 
of  Hearing,  and  Withdrawal  of 
Approval  of  New  Drug  AppHcationa 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Commissioner  of  Food 
and  Drugs  is  denying  a  hearing  and 
withdrawing  approval  of  the  new  drug 
applications  of  diree  anticholinergic/ 
sedative  combination  products  because 
they  lack  substantial  evidence  of 
effectiveness.  The  products  are  offered 
as  adjunctive  therapy  in  the  treatment  of 
peptic  ulcer  and  the  irritable  bowel 
syndrome. 


EFFECTIVE  DATE:  October  15. 1984. 
FOR  FURTHEK  INFORMATION  CONTACT 

Nicholas  Renter.  Center  for  Drugs  and 
Biologies  (HFN-366).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301^143-3650. 
SUPPLEMENTARY  INFORMATION:  The 
effectiveness  of  many  antichoUnergic- 
antispasmodic/sedalive  combinations  is 
currently  being  evaluated  under  the 
Food  and  Drug  Administration's  (FDA) 
Drug  Efficacy  Study  Implementation 
(DESI)  program.  The  agency  has  now 
completed  its  review  of  three  of  these 
products. 

In  a  notice  published  in  the  Federal 
Register  of  July  27, 1972  (37  FR  15026). 
FDA  announced  its  evaluation  of  reports 
received  from  the  National  Academy  of 
Sciences/National  Research  Council, 
Drug  Efficacy  Study  Group  (NAS/NRC). 
on  numerous  anticholinergic- 
antispasmodic/sedative  combinations 
including  the  drug  products  listed  below. 
The  notices  stated  that  the  products 
were  "possibly  effective"  for  various 
gastrointestinal  diseases. 

1.  NDA  9-014;  Pro-Banthine  with 
Phenobarbitel  Tablets  manufactured  by 
CD.  Searle  &  Co..  P.O  Box  5110. 
Chicago.  IL  60680  (Searle). 

2.  NT)A  13-430;  Valpin  with 
Phenobarbital  Tablets  and  Valpin  50 
with  Phenobarbital  Tablets  containing 
15  milligrams  (mg)  and  50  mg 
anisotropine  methylbromide. 
respectively,  manufactured  by  Du  Pont 
Pharmaceuticals.  Inc.  (formerly 
manufactured  by  Endo  Laboratories, 
Inc.).  E.I.  du  Pont  de  Nemours  ft  Co., 
Wilmington,  DE  19898  (Du  Pont).  (These 
products  were  not  reviewed  by  NAS/ 
NRC.  However,  a  lower  strength  "Valpin 
with  Phenobarbital  Tablets  (containing 
10  mg  anisotropine  methylbromide)  was 
reviewed  by  NAS/NRC.  and  was 
discussed  in  July  27. 1972  notice.  The 
agency  withdrew  approval  of  that 
product  on  October  7. 1977  (42  FR 
54619).  This  notice  pertains  only  to  the 
higher  strengths  of  Valpin  with 
Phenobarbital  Tablets.) 

In  a  notice  published  in  the  Federal 
Register  of  November  11. 1975  (40  FR 
52644).  the  products  covered  by  the 
present  notice  and  certain  other 
anticholinergic/sedative  combinations 
were  permitted  to  remain  on  the  market 
pending  completion  of  clinical  studies  of 
effectiveness  as  adjunctive  therapy  in 
peptic  ulcer,  in  treating  the  irritable 
bowel  syndrome,  or  in  treating  acute 
enterocolitis.  The  notice  stated  that  the 
studies  were  to  be  completed  and  the 
data  submitted,  within  18  months  after 
the  agency  approved  or  commented 
upon  the  manufacturer's  proposed  study 
protocol.  In  a  notice  published  in  the 


Federal  Register  of  June  20. 1978  (43  FR 
26490),  FDA  announced  it  would  allow 
an  additional  year  for  completion  of  the 
studies  because  no  manufacturer  had 
been  able  to  complete  the  studies  within 
18  months. 

The  manufacturers  submitted  data  on 
the  effectiveness  of  their  products  in 
treating  the  irritable  bowel  syndrome 
and  duodenal  ulcer,  and  as  adjunctive 
therapy  in  peptic  ulcer.  These  data, 
however,  were  seriously  incomplete  and 
the  Director  of  the  Bureau  of  Drugs  (now 
the  Center  for  Drugs  and  Biologies) 
found  that  the  studies  were  not 
adequate  and  well-controlled  within  the 
meaning  of  21  CFR  314.111(a)(5)(ii),  and 
that  they  did  not  show  that  each 
component  makes  a  contribution  to  the 
combination  product,  as  required  by  21 
CFR  «)0.50(a).  Therefore,  in  two  Federal 
Register  notices  published  on  January 
16. 1981  (46  FR  3977  and  3981).  the 
Director  revoked  the  temporary 
exemption,  reclassified  the  drugs  to 
lacking  substantial  evidence  of 
effectiveness,  proposed  to  withdraw 
approval  of  the  new  drug  applications. 
and  offered  an  opportunity  for  a  hearing 
on  the  proposal  Manufacturers  of  some 
of  the  drugs  covered  by  the  January  16. 
1981  notice  did  not  request  a  hearing 
and  approval  for  marketing  of  those 
drugs  has  already  been  withdrawn  (46 
FR  36248).  Manufacturers  of  other  drugs 
covered  by  the  January  16, 1981  notice 
did  file  timely  hearing  requests.  The 
latter  hearing  requests  are  currently 
under  review  by  the  agency. 

Xhe  manufacturers  of  the  drugs 
covered  by  the  present  notice  submitted 
hearing  requests  in  a  timely  manner,  but 
submitted  no  new  evaluable  data  or 
analyses  from  dinical  trials  to  support 
the  requests.  Instead,  the  responses 
relied  on  legal  arguments.  For  the  most 
part,  these  manufacturers  argued  that 
they  require  additional  time  to  complete 
ongoing  effectiveness  studies  and  that, 
in  any  event,  the  agency  is  required  to 
take  regulatory  action  against  all 
anticholinergic/sedative  combinations 
at  the  same  time. 

The  Commissioner  beUeves  that  the 
agency  has  provided  firms  with  more 
than  enough  time  to  demonstrate 
effectiveness.  Holders  of  new  drug 
applications  approved  for  safety  before 
1962  have  been  on  notice  for  more  than 
20  years  that  the  effectivniess 
provisions  of  the  Drug  Amendments  of 
1962  would  affect  their  products.  During 
this  time,  the  manufacturers  have  been 
allowed  to  market  their  products  while 
FDA  undertook  to  review  over  16,500 
claims  made  by  4,000  drug  products 
evaluated  by  NAS/NRC.  See  United 
States  v.  Article  of  Drug  •  •  • 
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Hormonin.  498  F.  Supp.  424.  427  (D.N.J. 
1980).  aff'd,  672  F.2d  904  (3d  Cir.  1981). 
The  manufacturers  here  could  have 
taken  advantage  of  this  time  to 
demonstrate  the  effectiveness  of  their 
products.  Furthermore,  the  agency  has 
never  imphed  that  it  would  treat  ail 
anticholinergic/sedative  combinations 
as  a  class.  The  June  20. 1978  potice 
specifically  stated  that  the  data  on  one 
product  would  be  applicable  to  another 
only  if  the  two  products  contained  the 
same  ingredients  and  the  same 
recommended  dosage  (43  FR  26491). 

The  Commissioner  has  reviewed  the 
studies  submitted  to  demonstrate  the 
effectiveness  of  the  products  covered  by 
the  present  notice.  The  Commissioner 
finds  thdt  t.he  studies  do  not  constitute 
substantidi  evidence  of  such 
effectiveness.  The  Commissioner  also 
finds  that  the  manufacturers  have  not 
raised  any  genuine  and  substantial  issue 
of  fact  justifying  a  hearing.  In  addition, 
the  Commissioner  finds  the  legal 
arguments  presented  unpersuasive. 
Accordingly,  the  Commissioner  is 
denying  the  hearing  requests  and 
withdrawing  approval  of  the  new  drug 
applications.  A  full  discussion  follows: 

I.  The  Drugs 

1.  Pro-Banthine  with  Phenobarbital 
Tablets  contains  15  mg  propanthehne 
bormide  and  15  mg  phenobarbital. 

2.  Valpin  with  Phenobarbital  Tablets 
and  Valpin  50  with  Phenobarbital 
Tablets  contain  15  mg  anisotropine 
methylbromide  and  15  mg 
phenobarbital.  and  50  mg  anisotropine 
methylbromide  and  15  mg 
phenobarbital,  respectively. 

II.  Recommended  Uses 

The  drugs  are  labeled  as  possibly 
effective  as  adjunctive  therapy  in  the 
treatment  of  peptic  ulcer  and  in  the 
treatment  of  the  irritable  bowel 
syndrome  (irritable  colon,  spastic  colon, 
mucous  colitis,  acute  enterocolitis,  and 
functional  gastrointestinal  disorders). 

ni.  Data  Submitted  To  Support  Claims 
of  Effectiveness  and  Legal  Arguments 

A.  Proof  of  Effectiveness 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  Act)  (21  U.S.C.  301  et  seq.) 
requires  that  all  drugs  be  shown  to  be 
effective  for  their  labeled  indications. 
Section  505(e)  of  the  act  (21  U.S.C. 
355(e))  directs  FDA  to  withdraw 
approval  of  a  new  drug  application  if  the 
manufacturer  fails  to  carry  the  burden  of 
showing  that  there  is  substantial 
evidence  respecting  the  efficacy  of  the 
approved  drug.  The  general  contours  of 
substantial  evidence  are  defined  by 
section  505(d)  of  the  act  to  include 
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"evidence  consisting  of  adequate  and 
well-controlled  investigations  *  *  *."To 
explain  the  basis  upon  which  FDA 
determies  the  effectiveness  of  a  dnig 
and  to  enunciate  the  requirements  for 
and  characteristics  of  an  adequate  and 
well-controlled  clinical  investigation. 
FDA  published  regulations  outlining 
principles  developed  over  a  peroid  of 
many  years  by  investigators  actively 
engaged  in  the  evaluation  of  the 
effectiveness  of  drugs  (21  CFR  314.111). 
In  the  case  of  a  drug  that  contains  a 
fixed  combination  of  drugs.  FDA  has 
also  published  regulations  that  require 
that,  for  there  to  be  substantial  evidence 
of  effectiveness,  each  ingredient 
designated  as  active  must  contribute  to 
the  claimed  effect  (21  CFR  300.50(a))  (the 
combination  policy). 

B.  Pro-Banthine  With  Phenobarbital 
Tablets 

Searle  submitted  the  results  of  a  study 
comparing  the  effectiveness  of  Pro- 
Banthine  with  Phenobarbital  Tablets 
(Pro-Banthine  PB),  Pro-Banthine  Tablets 
(propantheline  bromide  alone), 
phenobarbital  alone,  and  placebo  in  the 
irritable  bowel  syndrome.  The  design  of 
the  study  meets  the  requirements  of  the 
combination  policy  but,  as  noted  in  the 
January  16, 1981  notice  of  opportunity 
for  hearing  (NOOH).  the  study  does  not 
demonstrate  the  effectiveness  of  Pro- 
Banthine.  Upon  submission  of  the  study, 
Searie  acknowledged  that  there  were  no 
statistically  significant  differences 
among  treatment  groups.  Furthermore. 
Searle  made  no  specific  response  to  the 
Director's  evaluation  of  the  study  In  the 
NOOH.  nor  did  it  submit  additional 
data.  Also.  Searle  has  failed  to  provide 
any  data  or  information  to  counter  the 
agency's  conclusion  in  the  January  16. 
1981  notice  that  substantial  evidence  of 
effectiveness  has  not  been  submitted. 

Instead,  Searle  argues  in  its  request 
for  hearing  that  Pro-Banthine  PB  should 
remain  on  the  market  pending  the 
agency's  evaluation  of  effectiveness  in 
treatment  of  the  irritable  bowel 
syndome  of  all  other  indenticaL  similar, 
or  related  anticholinergic/sedative 
combinations.  According  to  Searle,  the 
components  of  the  anticholinergic/ 
sedative  combinations  are  closely 
related  in  pharmacological  and  clinical 
action.  Thus,  the  firm  asserts  that  if  one 
anticholinergic/sedative  product  is 
shown  to  be  effective  because  of  a 
different  protocol  design,  a  larger 
patient  population,  or  the  use  of  a  new 
methodology,  all  other  related  products 
would  show  similar  results  if  studied 
under  the  same  conditions. 

Searle  notes  that  the  agency  found  a 
compelling  medical  need  for 
axiticholingeric/ sedative  combinations 


when  it  exempted  the  products  from  the 
schedule  estabUshed  for  completion  of 
the  DESI  review.  Searle  states  that  this 
medical  need  still  exists. 

Finally.  Searle  argues  that  because 
these  products  have  always  been 
treated  as  a  class  and  subject  to  the 
same  time  limits  for  conducting  studies, 
manufacturers  have  had  to  compete  for 
the  same  medical  investigators  and 
patients.  The  firm  states  that  the 
manufacturers  were  unable  to  enroll 
sufficient  patients  in  the  studies  to 
demonstrate  effectiveness,  and  that  had 
it  known  that  the  agency  would  not  act 
against  the  products  on  a  class  basis,  it 
would  have  continued  to  attempt  to 
enroll  and  study  additional  patients. 

The  Commissioner  is  taking  action  at 
this  time  against  those  anticholinergic/ 
sedative  combination  products  for 
which  the  supporting  data  are  seriously 
incomplete,  las  Commissioner  is  not 
required  to  '  choose  between  attacking 
every  aspect  of  a  problem  or  not 
attacking  the  problem  at  all."  Dandridge 
V.  Williama,  397  U.S.  471.  487  (1970).  The 
agency  is  ctirrently  reviewing  the  data 
submitted  on  other  anticholinergic/ 
sedative  combinations  and  will  take 
appropriate  regulatory  action  on  those 
products  when  the  review  is  complete. 

If,  as  Searle  suggests,  a  number  of 
anticholinergic/sedative  combinations 
were  found  to  be  effective,  it  might  be 
possible  to  generalize  the  observations 
and  concluded  that  as  a  class,  products 
of  this  type,  appropriately  formulated, 
are  useftj  for  some  conditions.  That 
conclusion,  however,  would  not  be 
helpful  in  determining  whether  a 
particular  combination  product  was 
effective.  Other  than  simply  asserting 
that  Pro-Banthine  PB  is  related  to 
anticholinergic/sedative  combinations, 
Searle  has  presented  no  evidence 
demonstrating  the  effectiveness  of  other 
products  or  showing  that  such  evidence 
would  be  apphcable  to  its  product  as 
formulated.  In  the  absence  of  such 
evidence,  only  studies  of  the  particular 
combination  can  be  considered 
pertinent  to  that  combination.  There  are 
no  other  propantheline  bromide  with 
phenobarbital  tablets  under  review  for 
effectiveness. 

In  1975,  the  agency  found  a  medical 
need  for  anticholinergic/sedative 
combinations  to  remain  on  the  market 
pending  an  evaluation  of  their 
effectiveness.  This  finding  was  based  on 
the  perceived  importance  of  the  drugs  to 
patient  convenience  and  selection  of 
proper  dosage.  There  is  no  medical 
need,  however,  for  a  product  that  has 
not  been  shown  to  be  effective  after 
numerous  year*  of  study. 
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The  Onranissioner  admowiedge*  that 
all  manufacturen  of  anticfaoiinergic/ 
sedative  combinatioDS  had  to  compete 
for  patients  and  investigatara  and  that 
the  studies  were  difficult  to  conduct  it 
must  be  noted,  however,  that  a  number 
of  manufacturers  were' able  to  complete 
studies.  In  addition,  the  difficulties  of 
conducting  a  study  have  no  bearing  on 
the  evaluation  of  the  effecbveness  of  the 
drug  studied  and  do  not  excuse  as 
company  from  proving  that  its  product  is 
effective.  Cooper  Laboratories.  Inc.  v. 
Commissioner.  501  F.2d  772.  779  (D.C 
Cir.  1974).  For  all  the  foregoing  reasons, 
Searle's  hearing  request  is  denied. 

C.  Valpin  With  Phenobarbital  Tablets 

Du  Pont  conducted  a  study  comparing 
the  effectiveness  of  Valpin  50  PB 
Tablets,  Valpin  50  Tablets  (anisotropine 
methylbromide  alone),  phenobarbital 
alone,  and  placebo  in  treating  irritable 
bowel  syndrome.  The  design  of  this 
study  meets  the  requirements  of  the 
combination  policy.  The  study,  however, 
does  not  provide  substantial  evidence  of 
effectiveness  of  either  of  the  Valpin 
products.  Du  Pont  has  submitted  reports 
on  only  22  of  a  possible  120  patients. 
Only  19  of  the  22  patients  completed  the 
scheduled  treatment.  The  statistical 
sunmiary  of  these  preliminary  results, 
submitted  by  Du  Pont  concludes:  "Data 
are  not  extensive  enough  for  statistical 
analysis  to  test  for  differences  in 
treatment  responses  among  medication 
groups."  FDA  noted  this 
acknowledgment  by  Du  Pont  in  the 
January  18, 1981  NOOH  (46  FR  3979).  Du 
Pont  did  not  in  its  request  for  hearing 
suggest  that  the  study  provides 
substantial  evidence  of  effectiveness. 

i3u  Pont  instead  contends  that  the 
NOOH  is  deficient  for  failing  to  refer 
specifically  to  data  Du  Pont  had 
submitted,  making  it  impossible  for  Du 
Pont  to  respond  to  the  Director's 
evaluation.  As  just  noted,  the  NOOH 
specifically  stated  that  Du  Pont 
conceded  that  its  data  were  inadequate 
to  draw  any  conclusions  about  the 
effectiveness  of  Valpin  PB  and  Valpin  50 
PB  because  only  19  patients  were 
enrolled  in  the  study.  Du  Pont's 
argument  overlooks  this  reference  to  its 
products  and  the  data  submitted  in 
support  of  them. 

Dn  Pont  also  asserts  that  the  NOOH 
covers  the  entire  category  of 
anticholinergic/sedabve  combinations, 
and  that  Du  Pont  is  entitled  to  benefit 
from  all  pertinent  data  submitted  by  any 
manufacturer,  but  that  the  NOOH  failed 
to  cite  studies  conducted  by  other 
manufacturers,  or  to  note  where  such 
studies  are  located.  Thus.  Du  Pont 
argues  that  it  cannot  comment  on  these 
studies  even  thoiigji  they  may  affect  the 


determinatioa  of  effectiveness  of  its  own' 
products.  Da  Pont  incorporates  by 
reference  any  data  submitted  by  other 
manufacturert  of  products  identical, 
similar,  or  related  to  Valpin  PB  and 
Valpin  50  PB  and  asserts  that  if  a 
hearing  is  held  on  any  of  such  products, 
it  is  entitled  to  participate  in  the  hearing. 

This  argument  suggests  that 
effectiveness  conclusions  about 
anticholinergic/sedative  combinations 
must  be  made  on  a  class  basis.  As 
shown  above,  the  Commissioner  is  not 
required  to  proceed  in  this  manner. 
Moreover,  and  more  importantly,  there 
are  no  other  anisotropine 
methylbromide-phenobarbital 
combinations  under  review  for 
effectiveness.  Other  than  simply 
asserting  that  Valpin  PB  and  Valpin  50 
are  related  to  other  anticholinergic/ 
sedative  combinations,  Du  Pont  has 
failed  to  subnit  any  evidence  that  data 
demonstrating  the  effectiveness  of  other 
such  combinations  are  applicable  to  its 
products.  In  the  absence  of  such 
evidence,  only  studies  of  the  particular 
combination  under  review  can  be 
considered  pertinent  to  that 
combination  [21  CFR  314.111(a)(5)(ii){6); 
see  43  FR  26491). 

In  addition,  it  must  be  emphasized 
that  Du  Pont  is  responsible  for  finding, 
organizing,  and  evaluating  data 
supporting  the  effectiveness  of  its 
products  (21  CFR  314.200(c)).  FDA  is 
unaware  of  any  such  data.  Even  if  FDA 
were,  however,  it  is  not  the 
Conunissioner's  responsibility  to 
identify  for  Du  Pont  studies  upon  which 
it  may  or  should  rely.  Moreover,  the 
Director's  evaluation  of  the 
effectiveness  of  other  manufacturers' 
products  was  described  in  the  NOOH. 

The  Commissioner  will,  however, 
incorporate  in  his  evaluation  pertinent 
data  not  submitted  by  the  sponsor  of 
which  he  is  aware.  Accordingly,  the 
Commissioner  considered  two  literature 
references  submitted  by  another  firm  to 
support  its  hearing  request  on  a  different 
drug  on  the  effectiveness  of  anisotropine 
methylbromide  combined  with 
phenobarbital.  The  first  reference  (King, 
J.C,  "Anisotropine  Methylbromide  for 
Relief  of  Gastrointestinal  Spasm: 
Double-Blind  Crossover  Comparison 
Study  with  Belladonna  Alkaloids  and 
Phenobarbital,"  Current  Therapeutic 
Research.  8(11):535-541, 1966)  reported 
on  a  double-blind,  crossover  study 
comparing  three  antispasmodic  drugs — 
anisotropine  methylbromide, 
anisotropine  methylbromide  combined 
with  phenobarbital,  and  belladonna 
alkaloids  combined  with  phenobarbital. 
The  drugs  were  administered  to  140 
patients  with  gastrointestinal  spasm  due 


to  a  variety  of  gastrointestinal  disorders 
including  pylorospasm,  spastic  colon, 
duodenitis,  diverticulitis,  functional 
gastrointestinal  spasm,  irritable  colon, 
gastroenteritis,  cholelithiasis,  gastritis, 
acute  cholecystitis,  internal  hemorrhage, 
carcinoma  of  the  cecum,  cardiospasm, 
heartburn,  diaphragmatic  hernia,  hiatus 
hernia,  and  postgastrectomy  dumping 
syndrome. 

For  the  comparison  relevant  here 
(anisotropine  methylbromide  versus 
anisotropine  methylbromide/ 
phenobarbital),  the  author  stated  that 
among  the  crossover  patients,  greater 
relief  of  gastrointestinal  spasm  was 
obtained  with  anisotropine 
methylbromide/phenobarbital  than  with 
anisotropine  methylbromide  alone.  In  58 
patients,  96  percent  obtained  good  to 
excellent  results  with  anisotropine 
methylbromide/phenobarbital  compared 
with  86  percent  for  anisotropine 
methylbromide  alone. 

This  study  does  not  provide 
substantial  evidence  of  the  effectiveness 
of  Valpin  PB  in  irritable  bowel 
syndrome.  The  design  of  the  study  does 
not  meet  the  criteria  of  the  combination 
policy,  as  there  was  no  phenobarbital 
group.  It  is  impossible,  therefore,  to 
determine  the  contribution  of 
anisotropine  methylbromide  to  the 
effectiveness  of  the  combination  as  a 
whole  (21  CFR  300.50(a)).  Only  three 
patients  were  diagnosed  as  having 
irritable  bowel  syndrome,  and  neither 
patient  assignments  nor  results  were 
tabulated  by  diagnosis.  Accordingly, 
even  if  three  patients  were  an  adequate 
patient  population,  it  is  impossible  to 
compare  quantitatively  the  results  of  thf; 
different  medications  in  the  treatment  of 
irritable  bowel  syndrome  (21  CFR 
314.111(a)(5)(ii)(a){4)). 

The  second  reference  (Batterman, 
R.C.,  C).  Movratoff,  and  ].£.  Kaufman, 
"Anisotropine  Methylbromide — A  New 
Antispasmodic  for  Gastrointestinal 
Disorders,"  Current  Therapeutic 
Research,  5(5):213-218, 1963)  was  a 
report  of  a  single-blind  study  comparing 
anisotropine  methylbromide  alone 
(administered  in  both  10-mg  and  15-mg 
doses)  and  anisotropine  methylbromide 
combined  with  phenobarbital.  The  drugs 
were  administered  to  67  patients  with  a 
variety  of  gastrointestinal  disorders 
charcterized  as  peptic  ulcer, 
diverticulitis,  functional  gastrointestinal 
disturbance  (when  the  symptomology 
appeared  to  be  associated  with  anxiety 
uru^lated  to  any  specific  condition), 
constipation,  and  gastroenteritis.  The 
authors  state  that  overall  effectiveness, 
regardless  of  diagnosis,  was  77.3  percent 
for  anisotropine  methylbromide  alone 
(10  mg),  75  percent  for  the  anisotropine 
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methylbromide  alone  (15  mg).  and  85 
percent  for  the  anisotropine 
methylbromide  combined  with 
phenobarbital. 

The  study  fails  to  provide  substantial 
evidence  of  the  effectiveness  of  Valpin 
PB  in  irritable  bowel  sjmdrome  or  in 
peptic  ulcer,  another  appropriate 
indication  for  investigation.  The  design 
of  the  study  does  not  meet  the  criteria  of 
the  combination  policy,  as  there  was  no 
phenobarbital  group.  It  is  impossible, 
therefore,  to  determine  the  contribution 
of  anisotropine  methylbromide  to  the 
effectiveness  of  the  combination  as  a 
whole  (21  CFR  300.50(a)).  The  number  of 
patients  diagnosed  as  having  irritable 
bowel  syndrome  (i.e.,  lower  functional 
gastrointestinal  disease  as  opposed  to 
upper  functional  gastrointestinal 
disease)  was  not  specified  either  in  the 
protocol  or  in  the  report  of  the  results  of 
the  study,  thereby  making  it  imposgible 
to  compare  quantitatively  the 
effectiveness  of  the  different 
medications  in  the  treatment  of  irritable 
bowel  syndrome  (21  CFR 
314.111(a)(5)(ii)  {a)[2][iii]  and  [a][4]]. 

Ehi  Pont  also  argues  that  FDA 
imposed  a  protocol  design  that  was 
virtually  impossible  to  follow  and  that 
this  accounted  for  the  low  rate  of 
accession  into  Du  Pont's  study.  Du  Pont 
contends,  therefore,  that  action  against 
Valpin  PB  and  Valpin  50  PB  (as  well  as 
any  other  anticholinergic/sedative 
combination)  should  be  stayed  until 
reasonable  guidelines  for  conducting 
studies  can  be  developed  and  firms  are 
given  a  reasonable  opportunity  to 
complete  studies.  Du  Pont  states  that  it 
is  prepared  to  work  with  the  agency  in 
establishing  practical  and  valid  clinical 
study  methods. 

Du  Pont's  assertion  that  the  "FDA 
sanctioned  protocol"  for  conducting 
studies  of  anticholinergic/sedative 
combinations  is  virtually  impossible  to 
follow  is  without  merit.  FDA  has  not 
established  any  specific  protocol  for 
testing  of  anticholinergic/sedative 
combination  drugs.  It  has,  however, 
drafted  guidelines  for  studying  such 
products.  These  guideliens  do  not 
constitute  legal  requirements,  but  rather 
reflect  an  approach  to  testing  efficacy  of 
such  drugs  which  is  acceptable  to  FDA 
(21  CFR  10.90(b)).  If  the  protocol 
outhned  in  the  guidelines  is  too  difficult 
or  is  otherwise  impractical,  there  has 
never  been  any  impediment  to  Du  Pont's 
planning  and  conducting  studies  of 
another  design,  which  it  claims  it  is 
willing  to  do.  Furthermore,  the  difficulty 
of  conducting  a  clinical  trial  does  not 
excuse  a  company  firom  proving  that  its 
product  is  effective.  Cooper 
Laboratories,  Inc.  v.  Commissioner. 


supra.  Du  Pont  has  had  ample  time  to 
enroll  more  patients  under  its  existing 
protocol  or  to  design  a  new  protocol, 
with  or  without  the  agency's  assistance, 
but  it  has  not  done  so.  Accordingly,  Du 
Pont's  request  for  additional  time  to 
conduct  studies  is  denied. 

IV.  Findings 

On  the  basis  of  the  foregoing,  the 
Commissioner  finds  (1)  that  there  is  a 
lack  of  substantial  evidence  that  any  of 
the  products  named  above  is  effective 
for  its  labeled  indications,  and  (2)  that 
there  is  a  lack  of  substantial  evidence 
that  each  component  of  the  products 
named  above  contributes  to  the  claimed 
effecU  (21  U.S.C.  355(d);  21  CFR  300.50 
and  314.111(a)(5)(ii)).  Further,  the 
manufacturers  have  not  demonstrated 
that  there  is  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505(e).  52 
Stat.  1052  as  amended  (21  U.S.C.  355(e))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  the  hearing  requests  are 
denied  and  approval  of  NDA  9-014  for 
Pro-Banthine  with  Phenobarbital 
Tablets;  NDA  13-430  for  Valpin  with 
Phenobarbital  Tablets  and  Valpin  50 
with  Phenobarbital  Tablets  is 
withdrawn  elective  October  15, 1985. 

Dated:  August  30. 1964. 
Frank  E.  Young. 
Commissioner  of  Food  and  Drugs. 
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(Docket  No.  aiN-0396;  DESI 6514] 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Imptementatlon;  Prescription 
Drugs  Offered  for  Relief  of  Symptoms 
of  Cough.  Cold,  or  Allergy;  Withdrawal 
of  Approval  of  New  Drug  Application 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  pertinent  parts  of  new  drug 
applicaUon  (NDA)  12-^75  for  Actifed-C 
Expectorant.  FDA  is  withdrawing 
approval  because  this  combination  drug 
product  lacks  substantial  evidence  of 
effectiveness  in  the  relief  of  symptoms 
of  cough,  cold,  or  allergy.  The  agency 
has  approved  a  reformulated  product  as 
safe  and  effective. 
EFFECTIVE  DATE  October  15, 1984. 
ADOfKSS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  8S14  and 
directed  to  the  Division  of  Drag  Labeling 


Compliance  (HFN-310),  Center  for  I>raga 
and  Biologies,  Food  and  Drug 
Administration.  5040  Nichols<Hi  Lane. 
Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margery  Erickson.  Center  for  Drugs  and 
Biologies  (HFN-386).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3650. 


suPM^Mnn-ARV  mtonmation:  In  a 
notice  of  (^^Mirtiinity  for  hearing 
published  in  the  Federal  Regiatar  of  May 
25, 1982  (47  FR  22609),  FDA  proposed  to 
withdraw  approval  of  the  NDA  for  the 
drug  product  described  below.  The  basis 
of  the  proposal  was  that  the  product 
lacks  substantial  evidence  of 
effectiveness  as  a  combination  drug  as 
required  by  21  CFR  300.50.  In  response 
to  the  notice.  Burroughs  Wellcome  Co. 
requested  a  hearing  and  proposed  to 
reformulate  the  pr»lucL 

Actified-C  Expectorant  (NDA  12-575) 
containing  10  mg  codeine  phosphate.  2 
mg  triprolodine  hydrochloride,  30  mg 
pseudoephedrine  hydrochloride,  and  100 
mg  quaifenesin;  Burroughs  Wellcome 
Co.,  3030  ComwaUis  Rd..  Research 
Triangle  Parit.  NC  27709. 

In  a  notice  published  in  the  Federal 
Register  of  January  3. 1984  (49  FR  153). 
FDA  announced  the  marketing 
conditions  for  a  reformulated  Actifed-C 
product  FDA  subsequently  approved 
the  supplemental  application  providing 
for  the  reformulated  product. 

Burroughs  Wellcome  Co.  has  since 
withdrawn  its  hearing  requrtt. 
Accordingly.  FDA  is  now  wthdrawing 
approval  of  those  parts  ol  NDA  12-575 
that  provide  for  the  old  formulation 
known  as  Actifed-C  Expectorant. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  Actifed-C 
Expectorant  and  is  not  the  subject  of  an 
approved  new  drug  application  is 
covered  by  the  new  drug  application 
reviewed  and  is  sub)ect  to  this  notice  (21 
CFR  310.6).  Any  parson  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

TTie  Director  of  the  Center  for  Drugs 
and  Biologies,  mder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authority  delegated  to 
him  (21  CFR  5.82),  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  product, 
evaluated  together  with  the  evidence 
available  to  him  w^en  the  apphcation 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  die 
combination  product  Actifed-C 
Expectorant  will  have  the  effects  it 
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purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  NDA 
12-575  pertaining  to  Actifed-C 
Expectorant,  and  all  the  amendments 
and  supplements  for  that  product,  are 
withdrawn  effective  October  15, 1984. 
Shipment  in  interstate  commerce  of  the 
product  above,  or  any  identical,  related, 
or  similar  product  that  is  not  the  subject 
of  an  approved  new  drug  application, 
will  then  be  unlawful. 

Dated:  September  5,  1984. 
Harry  M.  Mriver,  [r. 

Director,  Center  for  Drugs  an  J  Biologies. 

(FR  Doc  S4-;:4146  Filed  9-13-84;  8:45  am] 
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Public  Health  Service 
Advisory  Committee;  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
months  of  October  and  November  1984: 

Name:  Health  Services  Research  Review 
Subcommittee. 

Date  and  Time:  October  4-5, 1985,  8:00  a.m. 

Place:  Linden  Hill  Hotel.  Pinehurst  Room, 
5400  Pocks  Hill  Road.  Bethesda,  Maryland 
20814. 

Open  October  4,  8:00  to  12:00  noon. 

Closed  for  rsmainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant 
applications  for  Federal  assistance  in 
the  program  areas  administered  by  the 
National  Center  for  Health  Services 
Research  (NCHSR). 

Agenda:  The  open  session  of  the 
meeting  on  October  4,  8:00  a.m.  to  12:00 
noon  will  be  devoted  to  presentations 
by  the  Director  and  Divsion  Directors, 
NCHSR.  and  a  business  meeting 
covering  administrative  matters  and 
reports. 

During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
research  grant  applications  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  The  closing  is  in 
accordance  with  provisions  set  forth  in 
section  552(c)(6),  Title  5,  U.S.  Code,  and 
the  Determination  by  the  Assistant 
Secretary  for  Health,  pursuant  to  Pub.  L 
92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  contact 
Anthony  Pollitt,  Ph.D..  National  Center 
for  Health  Services  Research,  Room  1- 
52.  Park  Building,  5600  Fishers  Lane, 


Rockville,  Maryland  20857,  telephone 
(301)  443-3091. 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  October  25-26,  1985,  8:00 
a.m. 

Place:  The  Pavilion,  Conference  Room, 
12000  Old  Georgetown  Road.  Rockville, 
Maryland  20852. 

Open  October  25,  8:00  to  12:00  noon. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  health  research 
grant  applications  for  Federal  assistance 
in  the  program  areas  administered  by 
the  National  Center  for  Health  Services 
Research  (NCHSR). 

Agenda:  The  open  session  from  8:00 
a.m.  to  12:00  noon  will  be  devoted  to 
business  meeting  covering 
administrative  matters  and  reports  and 
presentations  by  the  Director  and 
Division  Directors,  NCHSR.  The  closed 
portion  of  the  meeting  will  be  devoted  to 
review  of  health  services  research  grant 
applications  relating  to  the  deliver^', 
organization,  and  financing  of  health 
services.  The  closing  is  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5,  U.S.  Code,  and  the 
Determination  by  the  Assistant 
Secretary  for  Health,  pursuant  to  Pub.  L. 
92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  contact  Dr. 
Alan  E.  Myers  National  Center  for 
Health  Services  Research,  Room  1-52. 
Park  building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-3091. 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee 

Date  and  Time:  November  1-2, 1985,  8:00 
a.m. 

Place:  Linden  Hill  Hotel,  Queensbury 
Room,  5400  Pooks  Hill  Road,  Bethesda. 
Maryland  20814. 

Open  November  1,  8:00  to  12:00  noon. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant 
applications  for  Federal  assistance  in 
the  program  areas  administered  by  the 
National  Center  for  Health  Service 
Research  (NCHSR). 

Agenda:  The  open  session  of  the 
meeting  on  November  1  will  be  devoted 
to  a  business  meeting  covering 
administrative  matters  and  reports  and 
presentations  by  the  Director  and 
Division  Directors,  NCHSR.  During  the 
closed  sessions,  the  Subcommittee  will 
be  reviewing  research  grant  applications 
relating  to  the  delivery,  organization, 
and  financing  of  health  services.  The 
closing  is  in  accordance  with  provisions 
set  forth  in  section  552b(c)(6), 

Tide  5,  U.S.  Code,  and  the 
Determination  by  the  Assistant 


Secretary  for  Health,  pursuant  to  Pub.  L 
92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  contact  Mr. 
Hope  S.  Glover,  National  Cenrter  for 
Health  Services  Research,  Room  1-52, 
Park  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  telephone 
(301)443-3091. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  31.  1984. 

John  E.  Marshall, 

Director.  National  Center  for  Health  Services 
Research. 

|FR  Doc  S4-24382  Filed  9-13-84;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Livestock  Grazing;  Proposed  Deviation 
From  Scheduled  Preparation  of 
Environmental  Impact  Statements 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed  deviation 
from  scheduled  preparation  of 
environmental  impact  statements  on 
livestock  grazing. 

SUMMARY:  This  document  provides 
notice  of  a  material  deviation  from  the 
scheduled  preparation  of  environmental 
impact  statements  on  livestock  grazing 
as  required  by  the  amended  final 
judgment  entered  in  Natural  Resources 
Defense  Council.  Inc..  et  al,  v.  Cecil 
Andrus,  et  al,  Civil  Action  No.  1983-73 
(D.D.C.  April  14,  1978). 

ADDRESS:  Comments  and  suggestions 
should  be  sent  to:  Director  (220),  Bureau 
of  Land  Management,  1800  C  Street, 
NW..  Washington,  D.C.  20240. 
SUPPLEMENTARY  INFORMATION:  [Civil 
Action  No.  1983-73).  Natural  Resources 
Defense  Council  Inc..  et  al,  v.  Cecil 
Andrus,  et  al. 

Proposed  Deviation  From  Scheduled 
Preparation  of  Environmental  Impacts 
Statements  on  Livestock  Grazing 

The  amended  final  judgment  in  this  case 
requires  Federal  defendants,  specifically  the 
Bureau  of  Land  Management  (BIAl),  to 
prepare  a  series  of  environmental  impact 
statements  (EIS's)  on  their  program  for 
managing  livestock  grazing  on  public  lands. 
The  judgment  contemplates  material 
deviations  from  the  judgment  upon  notice  to 
this  court.  Specifically,  paragraph  9  of  the 
amended  final  judgment  provides: 

If  the  federal  defendants  believe,  in  good 
faith,  that  circumstances  dictate  that  any 
material  deviations  must  be  made,  then  in 
any  event,  the  federal  defendants  shall  give 
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Notice  to  this  Court  wherein  a  detailed 
explanation  shall  be  made  of  the  deviation 
which  is  anticipated  to  occur  together  with 
the  reason(s)  therefor  This  Notice  »haH  be 
filed  prior  to  the  anticipated  implementBtion 
of  such  deviation,  and  contemporaruioiisly  a 
copy  of  such  Notice  shall  be  sent  by 
registered  mail  to  all  parties  to  this  action 
(No.  1983--3)  and  such  Notice  shall  be 
published  in  the  Federal  Register.  Thereafter. 
if  objections  are  filed  with  the  court  within  30 
days  from  the  dale  of  the  publication  in  the 
Federal  Register,  the  federal  defendants  and 
the  objecting  parties  may  rpeke  such  motions 
and  present  evidence  to  the  court  as  to  them 
seems  proper,  and  the  court  shall  determine  if 
such  deviations  shall  be  allowed  to  dccht  or 
make  any  other  appropriate  order  provided, 
however,  that  if  no  ob)ections  are  filed  with 
the  court  within  such  30  day  period,  the  BLM 
shall  be  authorized  to  implement  such 
deviation. 

Paragraph  5(c)  of  the  judgment  provides  in 
part  that; 

(Djuring  fiscal  years  1983  through  and 
including  1988.  all  of  the  EIS's  remaining  to 
be  prepared  shall  be  completed  and  they 
shall  be  completed  at  a  yearly  rate  of  at  least 
14%  of  the  total,  cumulative  minium  and 
provided  further,  that  notice  of  Und 
descriptions  and  the  number  of  EIS's  to  be 
completed  each  year,  beginning  in  1982,  shall 
be  published  in  the  Federal  Register  at  least 
60  days  prior  to  the  beginning  of  each  year. 

According  to  the  plan  published  by  the 
Federal  defendants,  coupled  with  deviations 
from  Fiscal  Year  1983,  the  current  schedule 
requires  the  BLM  to  complete  22  EIS's  by 
September  30. 1984,  the  end  of  the  fisc,?!" year 
The  Bl^  has  effectively  earned  out  most  of 
the  plan.  Indeed,  by  September  30.  the  BLM 
will  have  completed  15  of  the  22  ETS's.  which 
represents  20.3  percent  of  the  total 
cumulative  minimum  EIS's  to  be  prepared 
during  Fiscal  Years  1983  through  and 
including  1988. 

During  Fiscal  Year  1984  there  were  sevea 
delays. 

First,  immaterial  deviations  from  the 
current  schedule  occurred  for  preparing  and 
completing  the  Buffalo.  Wyoming.  Resource 
Area  Resource  Management  Plan  (RMPJ/EIS 
and  the  Powder  River,  Montana,  Resource 
Area  R,MP/EIS.  The  revised  filing  date  for 
these  documents  is  April  29.  1985. 

Second,  the  BLM  will  be  unable  to  meet  the 
current  schedule  for  completing  the  San  Juan. 
Colorado,  Resource  Area  RMP/EiS;  the  John 
Day,  Oregon.  Resource  Area  RMP/EIS:  the 
Lahontan.  Nevada,  Resource  Area  RMP/EIS, 
Book  Cliffs,  Utah.  Resource  Area  RMP/EIS; 
and  the  Cedar,  Utah,  Resource  RMP/EIS.  The 
Federal  defendants  accordingly  give  notice  of 
the  followng  proposed  material  deviation* 
from  the  current  schedule; 
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Delay*  in  completing  the  San  Juan. 

Colocsdo.  Resource  Area  RMP/EIS;  the 
Lahontan.  Nevada,  Resource  Area  RMP/EIS, 
and  the  Book  Qiffs  Resource  Area  RMP/EIS 
flow  from  concerns  about  the  land  use  p4ans 
rather  than  the  accompanying  8f>e-speafic 
EIS's  on  managing  livestock  grazing  Public 
comments  on  the  draft  plan  for  the  San  Juan. 
Colorado.  Resource  Area  required  the  BLM  to 
reconsider  Its  analysis  on  oil  and  gas  leasing 
and  wilderness  designation.  The  SIMM's 
response  to  these  commenti,  including 
revisions  to  the  draft  plan,  has  added  2 
months  to  the  document's  scheduled 
completion.  Similarly,  in  dex'eloping  its  draft 
plan  for  Lahontan,  Nevada,  Resource  .Area, 
public  comments  required  the  BLM  to  issue  a 
supplement  to  the  plan,  which  discussed 
areas  of  critical  environmental  concern  and 
rights-of-way  corndors.  Preparing  and 
circulating  the  plan's  supplement  including 
the  consistency  review  of  the  State  of 
Nevada's  Covemor.  placed  the  BLM  6  weeks 
behind  its  original  schedule.  And.  again. 
public  comments  on  the  draft  plan  for  the 
Book  Cliffs.  Utah.  Resource  Area  requu^d  the 
BIM  to  recon.sider  its  analysis  of  tar  sand 
development  in  the  area  TTie  BLKf's  response 
to  these  comments,  including  revisions  to  the 
draft  plan,  has  added  2  months  to  the 
document  s  scheduled  completion.  Because 
the  BLM  treats  an  EIS  on  its  livestock  grazing 
program  as  interrelated  with  an  RMP.  the 
delays  in  completing  the  above  three  land  use 
plans  have  necessarily  resulted  in 
concomitant  delays  for  completing  the  site- 
specific  EIS's  on  managing  hve»tock  grazmg 
in  the  respective  resource  areas. 

The  Cedar.  Utah  Resource  Area  RMP/EIS 
has  been  delayed  due  to  an  extended  public 
comment  period.  The  BLM  thought  the 
additional  30  days  of  comment  could  be 
compressed  into  the  original  schedule.  Recent 
experience  has  proven  this  not  to  be  the  case. 
The  Cedar,  Utah,  Resource  Area  RMP/EIS 
scheduled  completion  has  been  delayed  by  2 
weeks. 

Completion  of  the  John  Day.  Oregon. 
Resource  Area  R.MP/EIS  has  been  dekyed  by 
management  problems.  First,  a  new  word 
processing  system  proved  incompatible  with 
the  existing  system,  delaying  issuance  of  the 
draft  RMP/EIS  Second,  subsequent  delays 
occurred  because  the  available  staff  also  was 
required  to  work  simultaneously  on  a 
statewide  EIS  discusaing  proposed 
wilderness  designations.  TTiese  delays  have 
set  back  publication  of  the  John  Day,  Oregon. 
Resource  Area  RMP/EIS  by  6  weeks. 

Dated:  September  11.  1984 
Robert  F.  Burford, 
Director. 

|FR  Doc  84-243^8  Filed  9-1S-84:  B:45  am) 
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Public  Lands;  Amending  of  State 
Indenmity  Selection  Application;  Utah 

On  August  23, 1984,  the  State  of  Utah 
filed  an  amendment  to  its  state 
indemnity  selection  application  U-53874 
deleting  5.883.24  acres  of  pubhc  land 
while  adding  7.034.56  acres  of  public 
land. 


The  public  lands  added  are  described 
as  followi: 

Salt  Lak«  MwitUui.  Utaii 

T.  36  S..  R.  5  E.. 

Sees  34-35,  all  • 

T  37  S..  R.  6  E.. 

Sec  1.  ail; 
Sec.  3,  all; 
Sees.  9-15,  all. 

The  fihng  of  this  amendment 
segregates  the  above-described  public 
lands  from  settlement,  sale,  location,  or 
entry  under  the  public  land  laws, 
including  the  mining  laws  but  not  the 
mineral  leasing  laws  or  the  Geothermal 
Steam  Act.  This  segregative  effect  shall 
terminate  upon  the  issuance  of  a 
document  of  conveyance  to  these  public 
lands,  or  upon  the  publication  in  the 
Fadetal  Registar  of  a  notice  of 
termination  of  the  segregation,  or  upon 
the  expiration  of  two  years  from  the 
date  of  the  filing  of  this  amendment, 
whichever  occurs  first. 

The  public  lands  deleted  tire 
described  as  follows: 

Salt  Uka  MotiKmi.  Utah 

T.  36  S..  R.  4  E., 

Sees.  34-35,  all. 
T  37  S.,  R,  4  E., 

Sec.  1,  all: 

Sea  3,  all; 

Sees  10-12.  all. 
T.  36  S,  R.  5  K. 

Sec.  31.  lots  1-4,  EV4WV»; 
T.  37  S..  R.  5  E., 

Sec.  6.  SV%,  r4WV«; 

Sec.  7.  all. 

Pursuant  to  the  regulations  contained 
in  43  CFR  2091.2-6,  the  above-described 
public  lands,  at  10:00  a.m.  on  October  1, 
1984,  will  be  relieved  of  the  segregative 
effect  (as  ^scribed  in  FR  Doc.  84-1B&44 
of  the  Federal  Register,  Vol.  49,  No.  121, 
published  on  June  21, 1984)  of  the  above- 
mentioned  application. 
Orval  L  Hadley. 

Chief.  Branch  of  Lands  ondMinerol 
Operations. 

[FR  Doc  B4-243ee  PUihI  8-1»-S4.  S:46  tm] 
BIUJMQ  coot  4nS-00-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Coop«rauv«s;  Intant  To 
Perform  Interstate  Transportation  tor 
Certain  Moninwnbers 

Dated:  September  11, 1984 

The  following  ^iotice8  were  filed  in 
accordance  with  section  10S26(a)(5)  of 
the  Interstate  Commerce  Act  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
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nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultiiral  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC.  20423.  The  Notices  are 
in  a  centnl  file,  and  can  be  examined  at 
the  Office  nf  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  and  (2)  Bounty  Transport  Inc.,  856  Route 
25A.  Miller  Place,  NY  11764 

(3)  856  Route  25A  Miller  Place,  NY  11764 

(4)  George  Squires,  P.O.  Box  584,  Shoreham, 
NY  11786, 

(1)  and  (2)  North  Pacific  Canners  &  Packers, 
Inc.,  P.O.  Box  1800,  Lake  Oswego,  OR  97034 

(3)  18053  S.W.  Lower  Boones  Ferry  Rd., 
Durham,  OR  97062 

(4)  Bill  Chaplin.  P.O.  Box  1800,  Lake  Oswego, 
OR  97034. 

(1)  and  (2)  Rockingham  Poultry  Marketing 
Cooperative,  Inc.,  P.O.  Box  275,  Broadway, 
VA  22815 

(3)  Coop  Drive,  Broadway.  VA  22815 

(4)  June  M.  Fahmey.  P.O.  Box  275.  Broadway, 
VA  22815 

(1)  and  (2)  Universal  Cooperatives  Inc..  P.O. 
Box  460,  Minneapolis,  MN  55440 

(3)  2600  East  College  Ave.,  P.O.  Box  115. 
Goshen.  IN  46526 

(4)  Robert  lakes,  P,0.  Box  115,  Goshen,  IN 
46526. 

lames  H.  Bayne, 

Secretary. 

(FU  Doc  M-2M14  Filed  9-13-04  a«  «m| 
aUJNQ  CODE  7(nS41-M 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice,  as  required 
by  49  U.S.C.  11524(b)(1),  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Art  Metal-U.S.A.,  Inc., 
300  Passaic  Street,  Newark.  NJ  07104. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
states  of  incorporation: 

(a)  Steel  Sales,  Inc.,  A  New  Jersey 
corporation. 


(b)  Art  Pletfirig,  Inc.,  A  New  Jersey 
corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  Century  Resources,  Inc.. 
3080  Valley  View  Drive,  Columbus,  Ohio 
43204. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations  and 
state  of  incorporation:  CR  Transport, 
Inc.,  An  Ohio  corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  Gamble-Skogmo,  Inc.. 
3340  Ocean  Park  Boulevard,  Santa 
Monica,  CA  90405, 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation: 

(i)  Howard  Brothers  Discount  Stores, 
Inc.,  a  Louisiana  corporation; 

(ii)  Leath  and  Company,  an  Indian 
corporation; 

(iii)  Leath  Furniture  Company,  a 
Michigan  corporation; 

(iv)  Leath  Furniture  Company,  an 
Illinois  corporation; 

(v)  Red  Owl  Stores,  Inc,  a  Delaware 
corporation; 

(vi)  Snyder's  Drug  Stores,  Inc.,  a 
Minnesota  corporation; 
.  (vii)  Southland  Wholesale 
Distributors,  Inc.,  a  Louisiana 
corporation;  and 

(viii)  Woman's  World  Shops,  Inc.,  a 
Delaware  corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  Henkel  of  America,  Inc., 
600  Madison  Avenue,  New  York,  New 
York  10022. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation: 

(i)  Henkel  Corporation — Delaware, 
(ii)  Bonewitz  Chemical  Services, 
Inc. — Iowa. 

1.  Parent  corporation  and  address  of 
principal  office:  M&L  Unlimited,  Inc., 
1630  Summit  Street,  P.O.  Box  302,  New 
Haven,  IN  46774. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operation: 
Telecommunications  of  Indiana,  Inc., 
10929  U.S.  Hwy  14,  P.O.  Box  181,  New 
Haven,  IN  46774.  Incorporated  in  the 
state  of  Indiana. 

1.  Parent  corporation  and  address  of 
principal  office:  The  Wickes 
Corporation,  3340  Ocean  Park 
Boulevard,  Santa  Monica,  CA  90405. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation: 

(i)  Lee  L  Woodard  Sons,  Inc.; 
(ii)  Paragon  Wood  Products,  Inc.; 
(iii)  Wickes  Europe,  Inc.;  and 


(iv)  Yorktowne,  Inc.;  all  of  which  are 
Delaware  corporations. 
James  H.  Bayne, 
Secretary. 

|FR  Doc.  84-24415  Filed  »-13-g4;  8:45  sm) 
BtLUNQ  CODE  703S-01-M 


[Rnanc*  Docket  No.  30S37] 

Rail  Carriers;  Missouri  Pacific  Railroad 
Co.— Traclcage  Rights  Exemption— The 
Alton  &  Southern  Railway  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  requirement  of  prior  approval 
under  49  U.S.C.  11343  the  acquisition  by 
Missouri  Pacific  Railroad  Company  of 
trackage  rights  over  rail  lines  of  The 
Alton  &  Southern  Railway  Company 
between  St.  Louis,  MO,  and  Lenox 
(Mitchell).  IL,  and  between  Granite  City 
and  East  St.  Louis,  IL.  subject  to  labor 
protection. 

DATES:  This  exemption  is  effective  on 
October  15, 1984.  Petitions  for 
reconsideration  must  be  filed  by 
October  4, 1984.  Petitions  for  stay  must 
be  filed  by  September  24, 1984. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30537  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
and 

(2)  James  H.  Durkin,  Esq.,  Missouri 
Pacific  Railroad  Company,  210  North 
13th  Street,  St.  Louis,  MO  63103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Citomer  (202)  27S-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Interstate  Commerce 
Commission,  Room  2227,  Washington. 
DC  20423,  or  call  toll  free  (800)  424-5403, 
or  289-4357  (DC  Metropolitan  area). 

Decided:  September  5, 1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett  and 
Gradison. 

James  H.  Bayne, 

Secretary. 

|FR  Doc.  84-24427  Filed  8-13-84:  8:4S  am| 
MLUNO  COOC  703»-01-M 
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[Finance  Docket  Na  30500] 

Rail  Carriers;  Norfolk  Soutttem  Corp. 
Control-North  American  Van  Unas, 
Inc. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Decision  No.  3  accepting 

application  and  setting  procedural 

schedule. 


summary:  The  Commission  accepts  for 
consideration  the  application  for 
Norfolk  Southern  Corporation  (NS)  to 
acquire  control  of  North  American  Van 
Lines,  Inc..  and  sets  a  schedule  for  the 
proceeding.  The  Commission  also 
dismisses  for  lack  of  jurisdiction  NS' 
directly  related  application  under  49 
U.S.C.  11301  to  assume  certain  debt 
obligations. 

dates:  Written  comments  must  be 
served  and  filed  with  the  Commission 
no  later  than  October  15, 1984. 
Preliminary  comments  by  intervening 
public  parties  must  be  filed  by  October 
30, 1984.  Responsive  applications  and 
opposition  evidence  must  be  filed  no 
later  than  November  13, 1984. 
Additional  scheduling  information  is 
included  in  the  Commission's  decision. 

FOR  FURTHER  INFORMATION  CONTACT; 

Louis  E.  Gitomer  (202)  275-7245. 
ADDRESSES:  An  original  and  20  copies  of 
all  pleadings,  referring  to  Finance 
Docket  No.  30500,  should  be  sent  to: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

Applicants'  Representative: 
Eugene  T.  Uipfert.  Fritz  R.  Kahn.  Suite 

1000. 1660  L  Street,  NW.,  Washington. 

DC  20036 
R.  Allan  Wimbish,  Norfolk  Southern 

Corporation,  204  South  Jefferson 

Street,  Roanoke,  Virginia  24042 
Martin  A.  Weissert,  North  American 

Van  Lines,  Inc.,  P.O.  Box  988,  Fort 

Wayne,  Indiana  46801 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InforSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  September  10, 1984. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterrett  and 
Gradison. 

James  H.  Bayne, 

Secretary. 

[FR  Doc  84-2429  Filed  »-l  J-84;  8.-45  «n| 
BitUfiaCODE  7039-01-M 


[Ex  Part*  No.  456] 

The  Staggers  Rail  Act  of  1980— 
Conference  of  Intereeted  Partiee 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Institution  of  Proceeding. 

summary:  The  Commission  is  instituting 
a  proceeding  to  (1)  gather  information 
from  carriers  and  shippers  regarding  the 
problems  and  benefits  arising  from  the 
implementation  of  recent  legislation, 
particularly  the  Staggers  Rail  Act  of 
1980,  and  (2)  provide  a  forum  for  direct 
discussion  among  these  affected  parties. 
It  is  hoped  that  this  conference  will  lead 
to  a  more  complete  understanding  of  the 
changes  that  have  occurred  in  rail 
transportation  as  a  result  of  such 
legislation,  and  its  implementation,  and 
that  it  will  assist  the  parties  in  resolving 
any  problems  that  may  exist. 
dates:  Notice  of  Intent  to  Participate 
should  be  filed  by  October  1, 1984.  A 
docket  management  conference  is 
scheduled  for  October  3, 1984. 
ADDRESS:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 
Conunents  should  refer  to  Ex  Parte 
No.  456. 

FOR  FURTHER  INFORMATION  CONTACT 

David  H.  Allard,  Chief  Administrative 
Law  Judge.  (202)  275-7502. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  49  U.S.C.  10321  and  10311.  the 
Commission  is  instituting  this 
proceeding.  Our  purpose  is  twofold:  to 
gather  and  analyze,  with  the  assistance 
of  shippers  and  carriers,  information 
relating  to  the  effect  of  the  reforms 
stemming  from  recent  rail  legislation 
and  to  offer  a  forum  for  full  and  frank 
discussion  of  problem  areas  by  those 
directly  affected.  This  proceeding  may 
lead  to  a  greater  consensus  among  all 
parties  as  to  the  proper  role  of 
regulation  in  today's  rail  transportation 
markets  and  will  offer  opportunities  for 
resolving  commercial  disputes  without 
recourse  to  agency,  court  or  legislative 
intervention. 

While  the  Commission  may,  as  a 
result  of  information  developed  in  this 
proceeding,  reexamine  existing  policies 
and  procedures,  it  is  not  our  purpose 
here  to  determine  the  rights  or 
obligations  of  parties,  or  otherwise 
relitigate  matters  at  issue  before  the 
Commission  or  resolved  in  other 
regulatory  proceedings. 

A  docket  management  conference  is 
set  for  9:30  a.m..  October  3. 1984. 
Offices,  Interstate  Commerce 
Commission,  Washington,  D.C..  before 
the  Commission's  Chief  Administrative 
Law  Judge.  The  agenda  for  that 


conference  will  include  (1)  oiganization. 
management  and  structure  of  the 
information  gathering  process;  and  (2) 
appropriate  time  tables  for  die 
completion  of  all  aspects  of  the 
proceeding.  Common  interest  ooaference 
groups  may  be  formed,  under  the  Chief 
Administrative  Law  Judge's  supervision, 
around  areas  such  as  contracting, 
reciprocal  switching,  revenue  adequacy, 
maricet  dominance  criteria,  mairiinimi 
reasonable  rate  guidelines,  joint  rate 
and  joint  route  cancellaticMis.  etc.  In 
advance  of  the  conference,  parties 
should  meet,  where  practical  and 
discuss  agenda  suggestions  and  submit 
these  ideas  to  the  Chief  Administrative 
Law  Judge  no  later  than  October  1, 1984. 
An  agenda  for  the  October  3  conference 
will  be  available  from  the  Commission's 
Public  Information  Office  at  noon, 
October  2. 1964. 

Parties  should  be  prepared  at  the 
conference  to  discuss  means  of 
submitting  relevant  information  and 
views.  They  also  should  be  prepared  to 
participate  in  conference  groups  and 
exchange  ideas  with  a  view  towards:  (1) 
Resolving,  to  the  greatest  practical 
extent  through  commerdaily  viable 
processes,  areas  where  disputes  may 
exist  among  the  parties;  and  (2) 
identifying  the  benefits  of  deregulation 
that  should  be  preserved  or  enhanced. 

The  record  and  results  of  the 
conference  groups  shall  be  certified  by 
the  Chief  Administrative  Law  Judge  to 
the  Conunission. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources  and  will  not  have  an  adverse 
impact  on  small  business. 

Authority:  40  U.S.C.  10321  and  10311). 

It  is  ordered: 

1.  A  proceeding  is  instituted  upon  the 
Commission's  own  motion  to  investigate 
the  effect  of  recent  rail  legislation, 
particulariy  the  Staggers  Rail  Act  of 
1980,  on  the  users  and  providers  of  rail 
services. 

2.  A  docket  management  conference 
on  this  subject  before  the  Commission's 
Chief  Administrative  Law  Judge  will  be 
held  at  9:30  a.m.,  October  3, 1984, 
Offices  of  Interstate  Commerce 
Commssion.  Washington,  DC  20423. 

3.  After  the  initial  docket  management 
conference,  a  service  list  shall  be 
estabhshed  to  permit  notice  to  all 
interested  parties  and  copies  of  all 
materials  served  on  the  Commission 
prior  to  or  subsequent  to  the  Conference 
to  be  served  on  all  parties  on  that  list. 

4.  This  notice  will  be  published  in  the 
Federal  Register. 

Decided:  September  la  1984. 
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By  the  Commisaion.  Chainnan  Taylor.  Vice 
Chairman  Andre,  Conuniasioners  Sterrett  and 
Cradison. 

famea  H.  Bayns, 

Secretary. 

ire  Ooc  M-M428  FilKl  S-IJ-M;  »M  unl 
MLUMQCOOC  7O3S-01-M 

(Docket  Na  AB-«  (Sub-202)] 

Burihtgton  Northern  RaUroad 
Company— Abandonment— in  Latah 
and  Naz  Parce  Counties,  ID;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Burlington  Northern  Railroad 
Company  to  abandon  its  37.73-mile  rail 
line  between  Moscow.  ID  (milepost 
86.80)  and  Arrow,  (milepost  123.50)  in 
Latah  and  Nez  Perce  Counties,  ID.  A 
certificate  will  be  issued  authorizing  this 
abandonment  unless  within  15  days 
after  this  publication  the  Conmiission 
also  finds  that:  (1)  A  financially 
responsible  person  has  offered 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commisson  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  S4-Z457()  FUed  9-13-84;  1 !  +4  am) 
BiUJNQCODC  7035-01-M 


(Ex  Parte  No.  347  (Sub-1)] 

Coal  Rate  Guidelines— Nationwide 

AOENCY:  Interstate  Commerce 
Commission. 

ACTION:  Postponement  of  Oral 
Argument. 


summary:  The  oral  argument  in  this 
proceeding,  previously  scheduled  for 
10:00  a.m.,  September  18, 1984.  (49  FR 
33351.  8-22-84).  has  been  postponed. 
DATES:  Oral  argument  in  Ex  Parte  No. 
347  (Sub-No.  1)  is  now  scheduled  for 
10:00  a.m..  October  4. 1984.  By 
September  27. 1984.  the  coordinators 
should  provide  the  Office  of  the 


Secretary  with  any  changes  in  the  list  of 
participants  or  time  allocations 
previously  furnished.  The  Commission 
will  issue  a  schedule  of  appearances. 
ADDRESS:  The  oral  argument  will  be 
heard  in  Hearing  Room  A  at  the 
Interstate  Commerce  Commission 
Building.  12th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC. 
This  notice  is  issued  under  the 
authority  of  49  U.S.C.  10321  and  5  U.S.C. 
553. 

Decided:  September  12, 1984. 

By  the  Commission.  Acting  Chairman 
Frederic  N.  Andre. 
Jamea  H.  Bayne, 
Secretary. 

(FR  Doc  M-M«13  Fll«d  9-13-M;  11:44  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letter  No.  30-84 

Unemployment  Insurance  Program 
Letter  No.  30-84  establishes  September 
28, 1984  as  the  due  date  for  the  payment 
of  interest  due  on  interest-bearing  Title 
XII  advances  at  the  end  of  FY  84.  It  also 
provides  references  and  interpretive 
guidelines  relating  to  sections  303(c)(3), 
1202(b)(3)(A),  1202(b)(5),  and  1202(b)(9) 
of  the  Social  Security  Act,  and  section 
3304(a)(17)  of  the  Federal 
Unemployment  Tax  Act  on  this  subject. 

These  interpretations  clarify  the 
establishment  of  due  dates  for  any 
interest  owed,  current  or  future,  in 
accordance  with  the  amendment  made 
by  Pub.  L  98-21  to  section  1202(b)(3)(A) 
of  the  Act.  When  such  due  date  falls  on 
either  a  weekend  or  Federal  holiday  any 
interest  due  and  payable  must  be  paid 
on  or  before  the  nexX  preceding  business 
day. 

UIPL  No.  30-84  is  published  below. 

Dated:  September  7. 1984. 
Patrick  J.  O'Keefe, 
Deputy  Assistant  Secretary  of  Labor 

Dated:  September  7,  1984. 

Directive:  Unemployment  Insurance 

Program  Letter  No.  30-84 
To:  All  State  Employment  Security 

Agencies 
From:  Bert  Lewis,  Administrator  for 

Regional  Management. 
Subject:  Payment  of  Interest  on  Title  XII 

Loans 

1.  Purpose.  To  advise  States  of  the 
1984  due  date  for  the  payment  of  interest 


on  Title  XII  advances,  and  to  transmit 
instructions  for  use  by  SESAs  to 
calculate  interest  amounts  due  and 
reduction  of  interest  due  through 
September  30, 1984. 

2.  References.  Social  Security  Act. 
section  1202(b)(3)(A),  and  UIPL  31-83. 

3.  Background.  Public  Law  98-21 
amended  section  1202(b)(3)(A)  of  the 
Social  Security  Act  to  require  that  the 
payment  of  interest  due  on  Title  XII 
advances  must  be  made  before  the  first 
day  of  the  next  fiscal  year.  The  due  date 
for  deferred  interest  on  May  through 
September  loans  remains  unchanged 
(before  December  31  of  the  following 
year)  as  does  the  date  for  interest  due 
by  reason  of  a  later  advance;  i.e.,  cash 
flow  loans  repaid  in  full  by  September 
30,  followed  by  subsequent  borrowings 
during  the  calendar  year.  All  interest 
payment  due  dates  (including  1202(b)(9)) 
are  either  prior  to  or  not  later  than  a 
given  date,  so  that  if  interest  cannot  be 
paid  on  the  last  day  it  is  due  because 
that  day  falls  on  a  weekend  or  a  Federal 
holiday,  the  interest  must  be  paid  on  the 
next  preceding  business  day.  This  rule  is 
applicable  at  all  times  in  the  future. 

Expiration  Date:  September  30. 1986. 

The  Department  of  Labor  and  the 
Trust/Funds  Branch  in  the  U.S.  Treasury 
have  determined  and  agreed  that  since 
the  last  day  of  Fiscal  Year  1984  falls  on 
a  Sunday,  any  interest  due  and  payable 
prior  to  October  1,  must  be  paid  on  or 
before  September  28, 1984.  The  rate  of 
interest  to  be  charged  on  Title  XII 
advances  during  Calendar  Year  1984  is 
9.78  percent:  the  rate  of  interest  for 
Calendar  Year  1983  is  10.00  percent. 

4.  Procedure.  To  expedite  the  interest 
calculation  and  billing  process  at 
Treasury  and  to  provide  SESAs  with 
more  time  at  the  end  to  transmit  interest 
amounts  due,  the  following  procedure  is 
being  initiated: 

a.  Treasury  Calculation  and  Billing  of 
Interest  Due.  September  21, 1984,  has 
been  designated  as  the  cut-off  date  for 
the  calculation  of  interest  due.  Interest 
will  be  calculated  by  Treasury  on  the 
outstanding  balance  of  interest-bearing 
Title  XII  advances  as  of  the  close  of 
business  on  that  day  and  projected 
through  September  30,  1984.  This 
amount  will  be  billed  to  the  States  as 
the  amount  of  intere'st  due  and  payable 
on  or  before  Septemb'^r  28. 1984. 
Projection  of  intP'-^  .,i  ii  this  point 
assumes  no  further  advances  or 
repayments  after  the  cut-off  date  and 
through  September  30,  1:184.  If  a  State 
receives  additional  advt,rices  or  makes 
any  voluntary  repayments  after  the 
September  21  cut-off  date,  the  amount 
billed  by  the  Treasury  must  be  adjusted 
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by  the  SESA  in  accordance  with  the 
procedure  in  (b)  and  (c)  below. 

b.  Increased  Interest  Due  to  Advances 
Received  After  September  21. 1984.  The 
formula  SESAs  are  to  follow  to  calculate 
the  daily  interest  accrual  on  Title  XII 
advances  received  during  the  period 
September  24  through  September  28, 
1984.  is  as  follows: 

Interest  Rate  (9.78  percent)  times  1  day 
divided  by  366  times  the  amount  advanced 
that  day  equals  the  amount  of  interest  due  for 
that  day  (rounded  to  the  nearest  cent).  This 
procedure  must  be  repeated  for  each  day  an 
advance  is  outstanding  from  the  day  of 
receipt  until  and  including  September  30, 
1984.  Since  the  amount  advanced  each  day  is 
a  separate  advance,  the  daily  interest  acrual 
mjst  be  calculated  on  each  advance  as 
explained  pbove  from  the  day  of  receipt  until 
and  including  September  30, 1984. 

The  increased  amount  of  interest  due  will 
be  the  sum  of  the  daily  interest  accruals 
resulting  from  the  above  calculations  and  is 
to  be  added  by  the  SESA  to  the  amount  billed 
by  Treasury. 

c.  Reduction  of  Interest  Amount  Billed 
Due  to  Voluntary  Repayments  Made 
After  September  21, 1984.  To  determine 
the  amount  of  interest  to  be  subtracted 
from  the  amount  billed  by  Treasury  in 
the  event  a  repayment(s)  is  made 
subsequent  to  September  21.  and  on  or 
before  September  28, 1984,  the  following 
procedure  should  be  used: 

Perform  the  calculation  as  explained  in  (b) 
above  to  determine  the  daily  interest  accrual 
for  each  repayment  from  the  date  made  until 
and  including  September  30.  1964  (rounded  to 
the  nearest  cent).  The  amount  to  be 
subtracted  from  the  amount  billed  by 
Treasury  will  be  the  sum  of  the  daily  interest 
accruals  from  each  day's  repayment(s)  as 
explained  above. 

Any  adjustment  to  the  amount  billed  by 
Treasury  must  be  documented  and 
substantiated  in  a  letter  to  the  Trust/Funds 
Branch  which  must  follow  the  interst 
payment  immediately.  Treasury  wrill  verify 
the  transactions  and  adjustments  and  advise 
the  States  if  further  action  is  required. 
Accuracy  in  the  calculation  of  adjustments 
by  SESAs  is  essential.  If  a  discrepancy 
occurs  which  results  in  a  late  payment,  the 
sanctions  provided  in  section  3304(a)(17)  of 
the  Federal  Unemployment  Tax  Act  and 
sections  303(c)(3)  and  1202(b)(5)  of  the  Social 
Security  Act  would  apply. 

d.  The  billing  notice  to  the  States  will 
include  the  name  and  telephone  number 
of  a  contact  person  in  the  Trust/Funds 
Branch  in  the  U.S.  Treasury.  Exact 
detailed  instructions  for  SESAs  to  follow 
to  pay  the  interest  amount  due  and 
payable  on  or  before  September  28. 
1984,  will  also  be  included  in  the  biUin^ 
letters  prepared  by  Treasury. 

c.  Treasury  Staff  are  available  for 
consultation  with  SESAs  at  any  time  to 
verify  loans,  repayments,  and  interest 
charges.  Correspondence  to  the 


Treasury  should  be  mailed  to:  Mr. 
Melvin  Visnick,  Manager,  Trust/Funds 
Branch.  U.S.  Treasury  Department, 
Treasury  Annex  #1  Room  326, 
Washington,  DC  20226. 

6.  Action  Required.  Agency 
Administrators  should  assure  that  the 
responsible  individuals  are  advised  of 
this  directive;  and  assure  that  any 
interest  due  and  payable  on  or  before 
September  28, 1984,  (or  at  any  later  time) 
is  paid  timely  and  in  accordance  with 
the  instructions  provided  by  the  U.S. 
Treasury  Department  and  federal  law 
requirements. 

7.  Inquiries.  Direct  questions  to  the 
appropriate  regional  office. 

(FR  Doc  84-24417  Filed  9-13-84;  8.4S  am] 
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Mine  Safety  and  Health  Adnilnlstratton 
(Docket  No.  M-S4-19-M] 

Phelps  Dodge  Corp^  Petltton  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Phelps  Dodge  Corporation,  Tyrone, 
New  Mexico  88065  has  filed  a  petition  to 
modify  the  application  of  30  CFR  55.9-22 
(berms  or  guards)  to  its  Tyrone  Branch 
(I.D.  No.  29-00159)  located  in  Grant 
County,  New  Mexico.  The  petition  is 
filed  under  Section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  berms  or  guards  be 
provided  on  the  outer  bank  of  elevated 
roadways. 

2.  There  are  elevated  roadways  on  the 
outer  banks  of  the  tailings  dams  working 
level  roads.  The  roads  in  question  are 
not  used  for  loading,  hauling  or  dumping 
of  the  product  being  mined;  they  are 
service  roads  used  primarily  in  the 
daytime  that  are  subject  to  minimal 
travel  by  persons  well-versed  with 
conditions  of  the  roads.  These  roadways 
are  under  the  constant  surveillance  of 
supervisory  personnel  of  the  mine  and 
the  safety  of  the  dams  is  under  the 
supervision  of  a  registered  professional 
engineer. 

3.  The  present  practice,  established 
pursuant  to  direction  from  the  state  of 
New  Mexico,  is  that  erosion  of  the  faces 
of  the  dams  be  minimized  for  the  safe 
operation  of  tailing  dams.  The  state  has 
required  that  a  slight  outward  grade  be 
maintained  to  promote  immediate 
drainage  of  rainfall  in  a  lateral  fashion 
across  the  roads  to  prevent  the 
collection  of  water  into  large  rivulets 
which  would  erode  the  face  of  the  dam. 
The  dams  are  constructed  with  sand 
fraction  underflow  of  hydrocyclones 


which  are  spaced  evenly  in  the  pipeline 
across  the  dam.  The  sands  can  be 
mobilized  by  even  the  smallest  runoff 
from  rains,  the  competency  of  the  dam 
structure  itself  is  directly  related  to  the 
thickness  of  the  sand  shell,  and  deep 
erosion  channels  resulting  from  runoff 
reduces  the  depth  of  the  sand  shell 
thereby  reducing  the  integrity  and  safety 
of  the  dam  and  those  persons  working 
thereon. 

4.  Petitioner  proposes  to  install  berms 
only  under  the  following  conditions: 

a.  Along  roadways  where  the  outside 
slope  is  steeper  than  3  to  1;  and 

b.  Along  sections  of  roadways 
narrower  than  20  feet  of  clear  width. 

5.  Petitioner  states  that  construction  of 
berms  along  all  other  roadways  could 
reduce  the  integrity  and  safety  of  the 
dams  because: 

a.  The  berms  could  cause  pooling  of 
floodwaters,  promoting  absorption  of 
water  in  the  shell  of  the  dam.  The 
greater  the  excess  water  contained  in 
the  dam  the  lower  its  safety  factor 

b.  If  there  were  breaks  in  the  tailings 
pipeline  on  the  dams,  berms  along 
roadways  would  tend  to  direct  the 
entire  flow  Into  a  single  channel  which 
could  shortly  cause  dam  failure  or 
significant  damage  to  the  dams; 

c.  The  erosion  and  soaking  of 
roadways  which  would  result  by  placing 
berms  along  the  roadways  across  the 
dam  could  create  a  potential  severe 
driving  hazard  during  times  of  rainfall, 
causing  water  to  collect.  Maintenance  of 
the  roads  requires  ready  access  by  road 
maintenance  equipment  to  dress  Uie 
operational  surface  following  rainfalls. 
Berms  tend  to  retain  the  moisture  and 
delay  such  maintenance. 

6.  Petitioner  states  that  guard  faciUtles 
such  as  post  and  cables  would  also 
result  in  a  diminution  in  safety  to 
miners.  In  order  to  maintain  the  lateral 
drainage  across  the  roadways,  and 
protect  the  integrity  of  the  dam  and  the 
safety  of  persons  working  thereon,  it  is 
necessary  not  to  have  any  trace  berm 
whatever  along  the  crest  of  the  dam. 
Posts  and/or  cables  would  interfere  in 
sweeping  the  roadway  clear  of  all 
materials  to  the  crest  of  the  dam. 
resulting  in  leaving  a  trace  berm  which 
would  interfere  with  lateral  drainage. 

7.  As  an  alternate  method,  petitioner 
proposes  to  classify  and  use  the  tailing 
dam  roads  as  follows: 

a.  Operational:  The  most  recently 
constructed  road  at  each  dam  is  the 
operational  road  at  that  dam.  and  will 
be  used  for  normal  access.  Operational 
roads  may  be  used  by  persormel  who 
service  and  maintain  cyclones,  piping 
and  roads,  and  by  supervisors,  tailing 
dam  operators  and  other  authorized 
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personnel  who  are  knowledgeable  about 
the  road  system  and  the  rules; 
-    b.  Intermittently  Used:  Some  roads  at 
each  dam  are  used  intermittently  by  a 
small  number  of  individuals,  primarily 
engineering  technicians  who  log 
piezometers.  Access  to  these  roads  will 
be  restricted  to  authorized  pereonnel 
such  as  supervisory  and  engineering 
department  personnel.  Access  will  be 
physically  restricted  and  signs  setting 
forth  the  classiHcation  will  be  posted  at 
each  end; 

c.  Abandoned:  Roads  which  are 
seldom  used  and  are  not  required  for 
normal  operations  will  be  classified  as 
abandoned.  Access  to  roads  classified 
as  abandoned  will  be  physically 
restricted. 

8.  Petitioner  further  states  that  trucks 
normally  assigned  to  taihng  dam  service 
have  a  maximum  width  of  eight  feet; 
otiier  vehicles  which  normally  travel  the 
roads  are  narrower.  The  only  wider 
vehicle  is  a  road  grader  needed  for 
periodic  maintenance  of  the  roadway 
and  outer  slope.  Traffic  control  signs 
setting  forth  the  speed  limits  will  be 
posted  at  each  end  of  each  operational 
road.  Signs  showing  curves  will  be 
installed  on  the  inside  of  the  roads  as 
needed  along  its  length. 

9.  All  persormel  assigned  to  work  at 
tailings  dams  are  and  will  be  task- 
trained  in  the  duties  and  hazards  likely 
to  be  encountered.  Vehicles  routinely 
assigned  to  use  at  the  dams  are 
equipped  with  two-way  radios.  No 
vehicles  without  an  operable  radio  will 
be  assigned  to  an  operator  on  any  shift. 

10.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  15. 1984.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated-  Septenit)€r  7, 1984. 

Pallida  W.  Silvoy, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Dot  »*-a»*\»  FIM  9-13-S4;  8:45  am) 
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Office  of  PMslon  and  Welfare  Beneftt 
Programs 

[Prohibited  Transaction  Exemption  84-136; 
Exemption  Application  No.  D-4066  st  al.] 

Grant  of  Individual  Exemptions; 
Atalanta  Sosnoff  Segmentation  Fund, 
etal. 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  e  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  make  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interest  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Atalanta /Sosnoff  Segmentation  Fund, 
L.P.  (the  Partnership)  Located  in  New 
York.  New  York 

(F*rohibited  Transaction  Exemption  84-136; 
Application  No.  D-4066J 

Exemption 

Section  I.  Transactions  Involving 
Acquisition  of  a  Partnership  Interest 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  oT  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  acquisition  from  Atalanta/Sosnoff 
Capital  Corporation  (A/S)  of  interests  in 
the  Partnership  by  employee  benefit 
plans  (the  Plans)  for  which  A/S  provides 
or  will  provide  investment  management 
services  and  therefore  is  or  will  be  a 
fiduciary,  provided  that: 

(a)  a  fiduciary  of  each  Plan,  who  is 
independent  of  and  unrelated  to  A/S 
and  its  affiliates,  authorizes  investment 
of  the  Plan's  assets  in  the  Partnership; 
and  (b)  not  more  than  10%  of  a  Plan's 
assets  are  invested  in  the  Partnership. 

Section  II.  Transactions  Involving  the 
Partnership 

(a)  The  restrictions  of  sections  406(a), 
406(b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  the  transactions 
described  below  if  tfip  applicable 
conditions  set  forth  m  Section  IV  are 
met. 

(1)  Transactions  Bptween  Parties  In 
Interest  and  the  Partnership:  General. 

Any  transaction  between  a  party  in 
interest  with  respect  'n  a  Plan  and  the 
Partnership,  or  any  ai  juisition  or 
holding  by  the  Partne-^ship  of  employer 
securities,  if  the  part\  ,n  interest  is  not 
A/S  or  one  of  its  affjlates  and  if,  at  the 
time  of  the  transaction  acquisition  or 
holding,  the  interest  of  the  Plan,  together 
with  the  interests  of  n.iv  other  plans 
maintained  by  the  same  employer  or 
employee  organization  in  the 
Partnership,  does  not  exceed  5  percent 
of  the  total  of  all  assets  in  the 
Partnership. 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  Il(a}flJ  Between 
Employers  of  Employees  Covered  by  a 
Multiemployer  Plan  and  the 
Partnership. 
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Any  transaction  between  an  employer 
(or  an  afHliate  of  an  employer)  of 
employees  covered  by  a  multiemployer 
plan  (as  defined  in  section  3(37){A)  of 
the  Act  and  section  414(f)(1)  of  the 
Code)  that  is  a  Plan,  and  the 
Partnership,  or  any  acquisition  or 
holding  by  the  Partnership  of  employer 
securities,  if  at  the  time  of  the 
transaction,  acquisition  or  holding — 

(A)  the  interest  of  the  multiemployer 
plan  in  the  Partnership  does  not  exceed 
10  percent  of  the  total  assets  in  the 
Partnership,  and  the  employer  is  not  a 
substantial  employer  with  respect  to  the 
plan,  or 

(B)  the  interest  of  the  multiemployer 
plan  in  the  Partnership  exceeds  10 
percent  of  the  total  assets  in  the 
Partnership,  but  the  employer  is  not  a 
substantial  employer  with  respect  to  the 
plan  and  would  not  be  a  substantial 
employer  if  "5  percent"  were  substituted 
for  "10  percent"  in  the  definition  of 
"substantial  employer." 

(3)  Acquisitions.  Sales  or  Holdings  of 
Employer  Securities. 

(A)  Except  as  provided  in  subsection 
(B)  of  this  section  (3),  any  acquisition. 
sale  or  holding  of  employer  securities  by 
the  Partnership  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  Section  II,  if  no  commission 
is  paid  to  A/S  or  to  the  employer,  or  any 
affiliate  of  A/S  or  the  employer  in 
connection  with  the  acquisition  or  sale 
of  employer  securities;  and 

(aa)  Neither  A/S  nor  any  of  its 
affiliates  is  an  affihate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  a  debt  obligation 
of  the  issuer,  either 

1.  The  Partnership  owns  the  obligation 
at  the  time  the  plan  acquires  an  interest 
in  the  partnership,  £md  interests  in  the 
Partnership  are  offered  and  redeemed  in 
accordance  with  valuation  procedures 
of  the  Partnership  applied  on  a  uniform 
or  consistent  basis,  or 

2.  Immediately  after  acquisition  of  the 
obligation  by  the  Partnership  not  more 
than  25  percent  of  the  aggregate  amount 
of  obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  Plan  and  at  least  50 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  persons  independent  of  the 
issuer.  A/S,  its  affiliates  and  any 
collective  investment  fund  maintained 
by  A/S  or  its  affiliates  shall  be 
considered  to  be  persons  independent  of 
the  issuer  if  A/S  is  not  an  affiliate  of  the 
issuer. 

(B)  In  the  case  of  a  Plan  that  is  not  an 
eligible  individual  accoimt  plan  (as 
defined  in  section  407(d)(3)  of  the  Act), 
the  exemption  provided  in  subparagraph 
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(3}(A)  of  this  paragraph  (a)  shaU  be 
available  only  if,  immediately  after  the 
acquisition  of  the  employer  securities, 
the  aggregate  fair  market  value  of 
employer  securities  with  respect  to 
which  A/S  or  its  affihate  has  investment 
discretion  does  not  exceed  10  percent  of 
the  fair  market  value  of  all  the  assets  of 
the  Plan  with  respect  to  which  A/S  or  its 
affiliate  has  such  investment  discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subparagraph  {3)(A)  of  this 
paragraph  (a),  the  term  "employer 
securities"  shall  include  securities 
issued  by  a  person  who  is  a  party  in 
interest  with  respect  to  a  Plan  by  reason 
of  a  relationship  to  the  employer 
described  in  section  3(14)  (E),  (G),  (H)  or 
(I)  of  the  Act. 

(b)  Transactions  With  Persons  Who 
Are  Parties  In  Interest  With  Respect  to 
a  Plan  Solely  by  Virtue  of  Being  Certain 
Service  Providers  or  Certain  Affiliates 
of  Service  Providers.  The  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  any  transaction 
between  the  Partnership  and  a  person 
who  is  a  party  in  interest  with  respect  to 
a  Plan  that  has  an  interest  in  the 
Partnership  if— 

(A)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Plan,  or 
solely  by  reason  of  a  relationmship  to  a 
service  provider  described  in  section 
3(14)  (F),  (G),  (H)  or  (I)  of  the  Act  or 
both,  and  the  person  neither  exercised 
nor  has  any  discretionary  authority, 
control,  responsibility  or  influence  with 
respect  to  the  investment  of  the  Plan's 
assets  in,  or  held  by,  the  Partnership: 

(B)  The  person  is  not  A/S  or  an 
affiliate  thereof;  and 

(C)  The  person  is  a  party  in  interest 
with  respect  to  a  Plan  whose  interest  in 
the  Partnership,  aggregated  with  the 
Partnership  interests  held  by  any  other 
Plan  maintained  by  the  same  employer 
or  employee  organization,  does  not 
exceed  20  percent  of  the  total  limited 
partnership  units  of  the  Partnership. 

Section  in.  Excess  Holdings  Exemption 
for  Employee  Benefit  Plans 

(a)  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  P)  of  the  Code, 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  securities 
(other  than  through  the  Partnership)  by  a 
Plan  if  (1)  the  acquisition  or  holding 
constitutes  a  prohibited  transaction 
solely  by  reason  of  being  aggregated 
with  employer  securities  held  by  the 


PartnaraUp:  (2)  the  requirements 
paragraphs  (a)(1),  (a)(2)  or  (a)(3)  of 
Section  n  of  this  exemption  are  met;  and 
(3)  the  applicable  conditions  set  forth  in 
Section  IV  of  this  exemption  are  met 

Section  IV— General  Condhioiu 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  A/S  or  its 
affiliate,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Partnership 
than  the  terms  generally  available  in 
arm's-length  transactions  between 
unrelated  parties. 

(b)  A/S  or  its  afTiliate  maintains  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  records  necesary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  Section  IV  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of  A/ 
S  or  its  affiliate,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subiect  to  &e  dvil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act  or  to  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (c)  below. 

(c)(1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act  the  records  referred  to  in 
paragraph  (b)  of  this  Section  IV  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(B)  any  fiduciary  of  a  Plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  in  the  Parhiership  of  the  Plan 
or  any  duly  authorized  employee  or 
representative  of  such  fiduciary, 

(C)  any  contributing  employer  to  any 
Plan  or  any  duly  authorized  employee  or 
representative  of  such  employer,  and 

(D)  any  participant  or  beneficiary  of 
any  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary, 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  duough  (D)  of  this 
paragrah  (c)  shall  be  authorized  to 
examine  trade  aecrets  of  A/S  or  its 
affiliate,  or  coBBiercial  or  financial 
informatkw  which  is  privileged  or 
confidentiaL 
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Section  V — Definitions  and  General 
Rules 

For  the  purposes  of  this  exemption. 

(a)  An  "affiliate"  of  a  person 
includes — 

(1)  any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person, 

(2)  any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person,  and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(c)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(d)  The  term  "substantial  employer" 
means  for  any  plan  year  an  employer 
(treating  employers  who  are  members  of 
the  same  affiliated  group,  within  the 
meaning  of  section  1563(a)  of  the  Code, 
determined  without  regard  to  section 
1563(a)(4)  and  (e)(3)(C)  of  the  Code,  as 
one  employer)  who  has  made 
contributions  to  or  under  a 
multiemployer  plan  for  each  of — 

(1)  The  two  immediately  preceding 
plan  years,  or 

(2)  The  second  and  third  preceding 
plan  years,  equaling  or  exceeding  10 
percent  of  all  employer  contributions 
paid  to  or  under  that  plan  for  each  such 
year. 

(e)  The  time  as  of  which  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  the  effective  date  of 
this  exemption,  or  a  renewal  that 
requires  the  consent  of  the  Partnership 
occurs  on  or  after  the  effective  date  of 
this  exemption,  and  the  requirements  of 
this  exemption  are  satisfied  at  the  time 
the  transaction  is  entered  into  or 
renewed,  respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 
holding  of  the  property  so  acquired. 
Notwithstanding  the  foregoing,  this 


exemption  shall  cease  to  apply  to  a 
transaction  exempt  by  virtue  of 
subsections  n(a)(l)  or  11(b)  at  such  time 
as  the  interest  of  the  Plan  exceeds  the 
percentage  interest  limitations  set  forth 
in  those  subsections,  unless  no  portion 
of  such  excess  results  from  an  increase 
in  the  assets  allocated  to  the  Partnership 
by  the  Plan.  For  this  purpose,  assets 
allocated  do  not  include  the 
reinvestment  of  Partnership  earnings. 
Nothing  in  this  paragraph  (e)  shall  be 
construed  as  exempting  a  transaction 
entered  into  by  the  Partnership  which 
becomes  a  transaction  described  in 
section  406  of  the  Act  or  section  4975  of 
the  Code  while  the  transaction  is 
continuing,  unless  the  conditions  of  the 
exemption  were  met  either  at  the  time 
the  transaction  was  entered  into  or  at 
the  time  the  transaction  would  have 
become  prohibited  but  for  this 
exemption. 

(f)  Each  Plan  shall  be  considered  to 
own  the  same  proportionate  undivided 
interest  in  each  asset  of  the  Partnership 
as  its  proportionate  interest  in  the  total 
assets  of  the  Partnership  as  calculated 
on  the  most  recent  preceding  valuation 
date  of  the  Partnership. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
20, 1984  at  49  FR  29487. 

Written  Comments 

The  only  comment  received  by  the 
Department  was  submitted  by  the 
applicants  who  were  seeking  to  correct 
errors  of  fact  contained  in  their  original 
exemption  application.  Both  the  original 
application  and  the  notice  of  proposed 
exemption  state  that  Mr.  Martin  T. 
Sosnoff  owns  50%  of  the  outstanding 
capital  stock  and  is  an  executive  Officer 
of  Atalanta  Capital  Corporation 
(Capital)  and  that  Mr.  Shepard  D. 
Osherow  is  an  executive  officer  of 
Capital.  This  factual  information  was 
correct  at  the  time  the  exemption 
application  was  filed.  However,  as  of 
November  15. 1983,  Messrs.  Sosnoff  and 
Osherow  resigned  their  positions  with 
Capital  and  Mr.  Sosnoff  relinquished  his 
equity  interest  in  Capital.  The 
Department  has  considered  this 
information  and  has  determined,  on  the 
basis  of  the  entire  record  in  this  case, 
that  the  exemption  should  be  granted  as 
proposed. 

For  Further  Information  Contact:  Mrs. 
Mary  Jo  Fite  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll  free  number.) 


Emerald  Packaging,  Inc.  Employees 
Profit  Sharing  Plan  and  Emerald 
Packaging,  Inc.  Pension  Plan  (the  Plans) 
Located  in  Berkeley,  California 

[Prohibited  Transaction  Exemption  84-137; 
Exemption  Application  Nos.  D-4992  and  D- 
4993] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  for  a  period  of 
five  years,  to  the  proposed  loans  by  the 
Plans  of  up  to  25%  of  each  Plan's  assets 
to  Emerald  Packaging,  Inc..  provided 
that  the  terms  of  the  transactions  are  not 
less  favorable  to  the  Plans  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party  at 
the  time  of  consununation  of  each 
transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  6, 
1984  at  49  FR  27848. 

Temporary  Nature  of  Exemption 

This  exemption  is  temporary  and  will 
expire  five  years  after  the  date  of  grant 
with  respect  to  the  making  of  any  loan. 
Subsequent  to  the  expiration  of  this 
exemption,  the  Plans  may  hold  loans 
originated  during  this  five  year  period 
until  the  loans  are  repaid.  Should  the 
applicant  wish  to  continue  entering  into 
loan  transactions  beyond  the  five  year 
period,  the  applicant  may  submit 
another  application  for  exemption. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
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section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September  1984. 
Elliot  I.  Daniel, 

Acting  Assistant  Administrator  for  Fiduciary 
Standards.  Office  of  Pension  and  Welfare 
Benefit  Programs.  Department  of  Labor. 

[FR  Doc  84-24403  Filed  9-1J-84;  8;4S  amj 
BILUNG  CODE  45ia-2»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  October  2, 1984.  from.9.00  a.m.- 
6:30  p.m.  and  on  October  3, 1964,  from 
9:00  a.m.-5:30  p.m.  in  room  M-07  of  the 
Nancy  Hanks  Center.  1100  Penn.  Avenue 
NW..  Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubUc  on  October  2.  1984,  from 
9:00  a.m.-6:30  p.m.  and  on  October  3. 
1984,  from  9:00  a.m.-ll:00  a.m.  Topics 
for  discussion  will  be  Guidelines. 
Special  Initiatives.  Review  Process  and 
Five  Year  Plan. 

The  remaining  sessions  of  this 
meeting  on  October  3. 1984.  from  11:00 
a.m.-5:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
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determination  of  the  Chairman 
published  in  the  Federal  Register  of 

February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506.  or  call  (202)  682-5433. 

Dated:  September  10,  1984 
foho  H.  CUrk. 

Office  of  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

tFR  Doc  84-24401  Filed  9-13-84  845  ani| 
SIUJNQ  COCX  7SJ7-01-M 

inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Dance/lnter-Arts/State 
Programs  Presenting-Touring  Initiative 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  October  1. 1984. 
from  9:30  a.m.-eKK)  p.m.  in  room  730  of 
the  Nancy  Hanks  Center,  1100  Penn.. 
Avenue.  N.W.,  Washington,  D.C.  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  October  1. 1984.  from 
3:00-6:00  p.m.  to  discuss  policy  and 
guidelines  review. 

The  remaining  sessions  of  this 
meeting  on  October  1. 1984.  from  9:30 
a.m.-3:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
c'osed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  9(b)  of 
section  552b  of  Title  5,  Umted  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506,  or  call  (202)  682-5433. 

Dated:  September  10,  1984 
lohnH.  Clark. 

Director.  Office  of  Council  and  Pane/ 
Operations.  National  Endowment  for  the  Arts. 

|FR  Doc  84-24402  Filed  »-13-»4:  a-4S  «mj 
BtUJNO  COOC  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Adviaory  Comnrittee  for  Atmoapharle 
Sdencea;  MaaUng 


In  accordance  with  the  Federal 
Advisory  Conunittee  Act  Pub.  L  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Atmospheric  Sdenou  (ACAS). 

Date:  October  3-5, 1964. 

Time:  9:00  ajn.-5:00  p.m. 

Place:  Room  543,  NaUonal  Science 
Foundation.  1800  G  Street,  NW.,  Washington, 
DC.  20550. 

Type  of  meeting: 
Open 
—October  3  (9-.00  a.m.-5.-00  p.m.)  and  October 

4  (9:00  a.m.-12:00  noon) 
Closed 

—October  4  (lOO  p.m.-5:00  p.m  1  and  October 

5  (8:30  a.m.-5«(  p.m.). 

Contact:  Dr.  Eugene  W  Bierly.  Di\i8ion 
Director.  Division  of  Atmospheric  Sciences, 
Room  644,  National  Science  Foundation. 
Washington.  DC.  20550.  telephone:  (202)  357- 
9874. 

Purpose  of  committee:  The  Advisory 
Committee  for  Atmospheric  Saences 
provides  advice,  recommendations,  and 
oversight  concerning  support  for  research  and 
research-related  activities  ui  the  atmospheric 
sciences  area. 

Agenda 

October  3.  1964.  Room  543— OM)  a.m.  to  5:00 
p  m.  (Open) 

— Opening  Remarks  by  Chairmaa  ACAS  and 

Division  Director,  ATM 
—Approval  of  Minutes  from  ACAS  Meeting 

April  25-27,  1984 
— Science  and  Engineering  Education 

Interaction 
—Response  to  the  Centers  and  Facihties 

Section  (CFS)  Review  at  April  25-27,  1984 

Meeting 
—Remarks  by  Acting  Assistant  Director, 

AAEO 
—Long  Range  Planning  for  FY  1987-1991 
— Cnteria  for  Long  Range  Planning  fLRP)  for 

FY  1987-1991 
—Response  of  ACAS  Chairman  to  LRP 

Discussion 

October  4,  1984.  Room  543--9.-00  a.m.  to  12.-00 
noon  (Open) 

— Remarks  by  Director.  NSF. 
— Conclusion  of  Long  Range  Planning  for  FY 
1987-1991, 

October  4.  1984.  Rooms  823.  642.  and  843— 
1  00  p.m.  to  S.iXlp.m.  and  October  5.  1964.  8:30 
a.m.  to  5.iX)p.m.  (Closed) 

Committee  review  of  the  Atmospheric 
Chemistry.  Climate  Dynamics,  and 
Experimental  Meteorology  Programs, 
including  examination  of  proposal  jackets, 
reviewer  comments  and  other  pnvileged 
matenal. 

Reason  for  Closing:  The  meeting  will 
deal  with  a  review  of  grants  and 
declination*  in  which  the  Committee 
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will  review  materials  containing  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  in  declined 
proposals.  This  meeting  will  also  include 
a  review  of  peer  review  documentation 
pertaining  to  apphcants.  Any  non- 
exempt  materials  that  may  be  discussed 
at  this  meeting  (proposals  that  have 
been  awarded)  will  be  inextricably 
intertwined  with  the  discussion  of 
exempt  materials  and  no  further 
separation  is  practical.  These  matters 
are  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b  (c),  the  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisions  of  section  10  (d) 
of  Pub.  L  92-463.  The  Committee 
Management  Officer  was  delegated  the 
authority  to  make  such  determinations 
by  the  Director.  NSF,  on  July  6, 1979. 

Dated:  September  11,  1984, 
M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

|FR  Doc  84-24435  Filed  9-13-84;  ft4S  am) 

nujNO  cooe  tsss-oi-m 


Advisory  Panel  for  Systematic  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology, 

Date  and  Time:  October  1  &  2  1984 — 8:30 
am.  to  5:00  p.m.  each  day. 

Place:  Room  1141,  National  Science 
Foundation,  1800  G  St.,  NW..  Washington. 
D,C,  20550. 

Time  of  Meeting:  Closed. 

Contact  Person:  Dr,  James  E.  Rodman, 
Program  Director,  Systematic  Biology,  (202) 
357-9588,  Room  1140,  National  Science 
Foundation,  Washington.  D.C.  20550. 

Purpose  of  Panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  biology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 


delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on  July 
a,  1979, 

Dated:  September  11. 1984. 
M.  RelMcca  Winkler, 

Committee  Management  Coordinator. 

(FR  Doc  84-24434  Filed  9-13-84;  8:45  am] 
BIUJNQ  COOE  7S5S-01-M 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  D.C. 
20550.  Telephone  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  On  July 
30, 1984,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  On  September  7, 1984  permits 
were  issued  to: 

Wayne  Z.  Trivelpiece 

David  F.  Parmelee 

Donald  B.  Siniff 

Arthur  L.  DeVries 

William  M,  Hamner 

Charles  E.  Myers, 

Permit  Office.  Division  of  Polar  Programs. 

|FR  Doc  84-24405  Filed  9-13-84;  8:45  am] 
BIUINQ  cooe  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Applications  for  Licenses  To  Export 
and  Import  Nuclear  Facilities  or 
Materials;  Mitsubistil  International 
Corp.,  et  ai. 

Correction        ' 

In  FR  Doc.  84-22965  appearing  on 
page  34317  in  the  issue  of  Wednesday, 
August  29, 1984,  make  the  following 
correction  to  the  table  "NRC  Import/ 
Export  Applications".  The  third  entry  in 
the  column  "Material  in  kilograms;  Total 
element"  reading  "88,377"  should  have 
read  "38,377". 

WLUNQ  COOC  1$0»41-M 


JDocfcct  No.  SO-294] 

Finding  of  no  Significant 
Environmental  Impact  Regarding 
Proposed  Amendment  to  Facility 
Operating  Ucense  No.  R-114;  Miciiigan 
State  University 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  Amendment  to  Facility 
Operating  License  No.  R-114  for  the 
Michigan  State  University  (MSU) 
research  reactor  located  on  the  campus 
in  East  Lansing,  Michigan. 

The  Amendment  will  renew  the 
Operating  License  until  February  15, 
1998,  in  accordance  with  the  licensee's 
application  dated  September  19, 1977,  as 
supplemented.  Opportunity  for  hearing 
was  afforded  by  the  Notice  of  Proposed 
Renewal  of  Facility  License  published  in 
the  Federal  Register  on  December  20, 
1977  at  42  FR  63829.  No  request  for 
hearing  or  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings  or 
structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment,  the  Commission  concludes 
that  renewal  of  the  license  will  not 
result  in  any  significant  environmental 
impacts. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  Environmental  Impact 
Statement  for  the  proposed  action.  The 
Commission  has  prepared  an 
Environmental  Assessment  of  this 
action  and  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Summary  of  Environmental  Impacts  as 
Described  in  the  Environmental 
Assessment 

The  proposed  action  would  authorize 
the  licensee  to  continue  operating  the 
reactor  in  the  same  manner  that  it  has 
been  operated  since  1969,  The 
environmental  impacts  associated  with 
the  continued  operation  of  the  MSU 
facility  are  discussed  in  an 
Environmental  Assessment  associated 
with  this  action.  The  Assessment 
concluded  that  continued  operation  of 
the  MSU  reactor  for  an  additional  14 
years  will  not  result  in  any  significant 
environmental  impacts  on  air,  water, 
land  or  biota  in  the  area,  and  that  an 
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Environmental  Impact  Statement  need 
not  be  prepared.  These  conclusions 
were  based  on  the  following: 

(a)  The  excess  reactivity  available 
under  the  Technical  Specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding;    ■ 

(b)  The  expected  consequences  of  a 
broad  spectrum  of  postulated  credible 
accidents  have  been  considered, 
emphasizing  those  likely  to  cause  loss  of 
integrity  of  fuel-element  cladding.  The 
staff  performed  conservative  analyses  of 
the  most  serious  credible  accidents  and 
determined  that  the  calculated  potential 
radiation  doses  in  unrestricted  areas  are 
small  fractions  of  10  CFR  Part  20 
guidelines; 

(c)  The  systems  provided  for  control 
of  radiological  effluents  can  be  operated 
to  ensure  that  releases  of  radioactive 
wastes  from  the  facility  are  within  the 
limits  of  10  CFR  Part  20  and  are  as  low 
as  is  reasonably  achievable  (ALARA): 
and 

(d)  The  licensee's  Technical 
Specifications,  which  provide  limiting 
conditions  for  the  operation  of  the 
facility,  are  such  that  there  is  a  high 
degree  of  assurance  that  the  facility  will 
be  operated  safely  and  reliably. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
license  renewal  dated  September  19, 
1977.  as  supplemented,  the 
Environmental  Assessment,  and  the 


Safety  Evaluation  Report  prepared  by 
the  staff  (NUREG-1084). 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Pubhc  Document  Room,  1717  H  Street 
NW,  Washington.  D.C.  20555.  Copies 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  ATTENTION:  Director, 
Division  of  Licensing. 

Copies  of  NUREG-1084  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Services 
Section,  Document  Management  Branch. 
Division  of  Technical  Information  and 
Document  Control,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  or  purchased  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  Virginia  22161, 

Dated  at  Btthesda,  Marj'land,  this 
September  5, 1964. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut. 
Director.  Division  of  Licensing. 

(FR  Doc  M-24413  Filed  9-13-M  &45  am) 
BILUMO  COM  7S90-01-M 


Applications  for  Licenses  To  Export 
Nuclear  Facilities  or  Material^  Mitsui 
and  Co.  (U.SJL),  Inc. 

Pursuant  to  10  CFR  110.70(b)  "Pubhc 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 

NRC  Export  Applications 


Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street,  NW., 
Washington.  D.C. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington,  D.C.  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  ^e  recipient 
nation  of  the  faciUty  or  material  to  be 
exported.  The  table  below  lists  all  new 
major  applications. 

Dated  this  lOth  day  of  September  1984  at 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
lames  V.  Zinunennan. 
Assistant  Director,  Export/Import  and 
International  Safeguards.  Office  of 
International  Programs. 


Hame  o4  applicant  date  o>  application,  data 
raoeivod,  application  No 


Matenal 

type 
(percent) 


Matenal  r\  lulogramt 


ToW  aloiniit  I   Tot*  laotopa 


EnO-uM 


Country  or  dadnatton 


Mitsui    a    Co     (USA),    Inc.,    ft-27-84.    $-29-64 

XSNM02171 
Mitsui    a    O)     (USA).    Inc.    S-28-84,    »-3t-84 

XSNM02172 


[YV.  Doc  84-24412  Filed  9-lJ-«4:  8:45  ami 
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3.95 
395 


40,750 
17.300 


1.236 
529 


Pual  tor  Kaahumzaki  Kar»ia  Unit  1 

Reload  tu«  tar  Kaahiwazaki  Kariha  Unit  1 . 


Japan. 


[NUREG-0800] 

« 

Standard  Review  Plan  for  ttte  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants;  Issuance  and  Availability 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published  a 
revision  to  Section  6.2.I.I.C.  "Pressure- 
Suppression  Type  BWR  Containments" 
of  NUREG-0800,  "Standard  Review  Plan 
for  the  Review  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants,"  LWR 
Edition  (SRP). 

The  revision  consists  of  SRP  Section 
6.2.1. l.C,  Rev.  6  and  incorporates  the 


resolution  of  Generic  Issue  B-10, 
"Behavior  of  Mark  III  Containments." 
The  acceptance  criteria  and  guideUnes 
incorporated  into  the  SRP  section  are 
detailed  in  Appendix  C  to  NUREG-0978, 
"Mark  III  LOCA-Related  HydrodjTiamic 
Load  Definition."  The  implementation 
guidelines  for  Mark  III  containment 
LOCA-related  hydrodynamic  loads  are 
identified  in  Section  4  of  NUREG-0978. 
All  changes  to  SRP  Section  6.2.1.1. C  are 
identified  by  a  hne  in  the  margin  of  the 
revised  SRP  section. 

The  revised  SRP  section  is  effective 
immediately.  A  copy  is  expected  to  be 
available  in  the  Public  Document  Room 


within  2  weeks.  Copies  of  the  revised 
SRP  Section  or  of  the  complete  Standard 
Review  Plan.  NUREG-0800,  Accession 
No.  PD-81-920199,  are  available  for 
purchase  from  the  National  Technical 
Information  Service,  5385  Port  Royal 
Road,  Springfield,  Virginia  22161; 
telephone  (703)  487-4650. 

Dated  at  Bethesda.  Maryland  this  10th  day 
of  September,  1984. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  84-24411  Filed  »-l»-»4.  S:45  un| 
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POSTAL  RATE  COMMISSION 

[Oodrat  No.  AS4-13;  Ontor  No.  S75] 

DodgevMe,  Ml  49921  (LorrairM 
Richards,  PeWfcxwr);  Notice  end  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404<bX5) 

Issued;  September  10, 1984. 

Docket  Number  A84-13. 

Name  of  affected  post  office: 
Dodgeville,  Michigan. 

Namesfs)  of  petitionerfs):  Lorraine 
Richards. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers: 
September  5, 1984. 

Categories  of  Issues  Apparently  Raised 

1.  Whether  the  petition  was  timely 
filed,  so  as  to  give  the  Commission 
jurisdiction  to  hear  the  appeal. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

3.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

4.  Effect  on  employees  [39  U.S.C. 
404(b)(2)(B)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decisional  schedule  [39  U.S.C. 
404(b)(5)]  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  September  20, 1984. 

fB)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Cyril  J.  Pittack, 
Acting  Secretary: 

Petition 

September  5. 1984— FiUng  of  Petition. 

September  10, 1984— Notice  and  Order 
of  Fihng  of  Appeal. 

October  1, 1984— Last  day  for  fihng  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)J. 

October  10, 1984 — Petitioner's 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)]. 


October  30, 1984— Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)]. 

November  14, 1984 — (1)  Petitioner's 
Reply  Brief  should  petitioner  choose  to 
file  one  [see  39  CFR  3001.115(d)]. 

November  21, 1984 — (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will  exercise 
its  discretion,  as  the  interest  of  a  prompt 
and  just  decision  may  require,  in 
scheduling  or  dispensing  with  oral 
argument  [see  39  CFR  3001.116). 

January  3, 1985— Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)l. 

(FR  Doc-  S4-244J3  Filed  9-13-84,  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  14134-812-5109] 

The  Bank  of  New  York;  Proposal  To 
Amend  an  Existing  Order  of  the 
Commission  Pursuant  to  Section  38(a) 
of  the  Act 

September  7, 1984. 

Notice  is  hereby  given  that  the 
Commission  proposes  to  issue  an  order 
pursuant  to  Section  38(a)  of  the 
Investment  Company  Act  of  1940 
( "Act")  amending  an  existing  order  of 
the  Commission  dated  November  20, 
1981  (Investment  Company  Act  Release 
No.  12053).  The  existing  order  exempts 
The  Bank  of  New  York  ("BONY"),  90 
Washington  Street,  New  York,  New 
York  10015,  any  subcustodian  of  BONY, 
any  custodian  for  which  BONY  acts  as 
subcustodian  and  any  investment 
company  registered  under  the  Act  other 
than  an  investment  company  registered 
under  Section  7(d)  of  the  Act 
("company")  from  the  provisions  of 
Section  17(0  of  the  Act  and  Rule  17f--i 
thereunder  to  the  extent  necessary  to 
permit  BONY,  as  the  custodian  of  the 
securities  and  other  asset*  of  an 
investment  company  ("securities")  or  as 
the  subcustodian  of  such  securities  as  to 
which  any  other  entity  is  acting  as 
custodian  and  such  other  entity  for 
which  BONY  so  acts,  to  deposit  or  to 
cause  or  permit  the  deposit  of  such 
securities  in  foreign  banks  and  foreign 
securities  depositories  (as  defined  in  the 
order)  under  certain  conditions. 

As  defined  in  the  application  as 
amended,  "securities"  do  not  include 
securities  issued  by  the  Government  of 
the  United  States  or  by  any  State  or  any 
political  subdivision  thereof  or  by  any 
agency  thereof  or  any  securities  issued 
by  any  entity  organized  under  the  laws 
of  the  United  States  or  of  any  State 


thereof  other  than  certificates  of  deposit, 
evidence  of  indebtedness  and  other 
securities,  issued  or  guaranteed  by  an 
entity  so  organized  which  have  been 
issued  or  sold  outside  the  United  States. 
"Foreign  bank"  is  defined  to  be  a 
banking  institution  supervised  and 
regulated  by  the  banking  authorities  in 
the  location  where  such  institution  may 
maintain  physical  custody  of  the 
securities  and  "securities  depository"  is 
defined  to  be  any  system  for  the  central 
handling  of  securities  abroad  where  all 
securities  of  any  particular  class  or 
series  of  any  issuer  deposited  within  the 
system  are  treated  as  fungible  and  may 
be  transferred  or  pledged  by 
bookkeeping  entry  without  physical 
delivery  of  the  securities. 

The  existing  order  provides,  inter  alia, 
that  the  custody  agreement  between 
BONY  and  the  company,  or  the 
subcustodial  agreement  between  BONY 
and  the  entity  which  acts  as  the 
custodian  for  the  assets  of  the  company, 
is  subject  to  the  approval  of  the 
company  and.  under  Rule  17f-^(d)(5). 
the  approval  and  review  at  least 
annually  of  the  board  of  directors  of  the 
company. 

Section  38(a)  of  the  Act  provides,  in 
part,  that  the  Commission  shall  have  the 
authority  from  time  to  time  to  make, 
issue,  amend  and  rescind  such  orders  as 
are  necessary  or  appropriate  to  the 
exercise  of  the  powers  conferred  upon 
the  Commission  by  the  Act.  Pursuant  to 
that  section,  the  Commission  proposes 
to  amend  the  existing  exemptive  order 
to  conform  certain  conditions  of  that 
order  to  Rule  17f-5  [17  CFR  270.17f-5] 
which  was  adopted  by  the  Commission 
in  Investment  Company  Act  Release  No. 
14132,  dated  September  7, 1984. 

As  amended,  the  BONY  order  would 
permit  registered  management 
investment  companies  to  maintain  cash 
and  cash  equivalents  with  eligible 
foreign  custodian  only  in  amounts 
reasonably  necessary  to  effect  the 
company's  foreign  securities 
transactions.'  Investment  companies 
relying  on  the  amended  order  would  be 
able  to  maintain  their  securities  and 
other  assets  only  in  the  care  of  the 
following  eligible  foreign  custodians:  (i) 
a  banking  institution  or  trust  company 
incorporated  or  organized  under  the 
laws  of  country  other  than  the  United 
States  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof  and  that  has  shareholders' 
equity  in  excess  of  S200  milhon  (U.S.  $ 
or  the  equivalent  of  U.S.  $);*  (ii)  a 


'  See  paragraph  (a)  of  Rule  17f-5. 
'  Id.,  at  paragraph  lc)(2)(i). 
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majority-owned  direct  or  indirect 
subsidiary  of  a  qualified  U.S.  bank  or 
bank-holding  company  that  is 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100  million  (U.S.  $  or  the 
equivalent  of  U.S.  $);»  (iii)  a  securities 
depository  or  clearing  agency, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  which  operates  the  central 
system  for  handling  of  securities  or 
equivalent  book-entries  in  that  country;* 
or  (iv)  a  securities  depository  or  clearing 
agency,  incorporated  or  organized  under 
the  laws  of  a  country  other  than  the 
United  States  which  operates  a 
transnational  system  for  the  central 
handling  of  securities  or  equivalent 
bookentries.* 

The  existing  order  would  be  further 
amended  to  provide  that  before  a 
foreign  custody  arrangement  is 
implemented,  a  majority  of  the  board  of 
directors  of  the  company  must  approve 
the  foreign  custodian  and  the  terms  of 
the  custody  agreement  with  that 
custodian  as  consistent  with  the  best 
interests  of  the  company  and  its 
shareholders."  Further,  the  board  of 
directors  must  establish  a  system  to 
monitor  all  foreign  custody 
arrangements  made  pursuant  to  the 
terms  of  the  amended  order''  and,  at 
least  annually,  review  and  approve  the 
continuance  of  such  arrangements  as 
consistent  with  the  best  interests  of  the 
company  and  its  shareholders,"  Any 
investment  companies  that  have  made 
foreign  custody  arrangements  in  reliance 
on  the  existing  exemptive  order  will 
have  until  March  1, 1985  to  conform 
those  arrangements  to  the  conditions  of 
the  order  as  amended. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  may  do  so,  not  later  than 
October  1, 1984,  at  5:30  p.m.,  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for -his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Acting  Secf^tary, 
Securities  and  Exchange  Commission. 
Washington,  DC.  20549.  After  said  date, 
an  order  will  be  issued  amending  the 
existing  order  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 


By  the  Commission. 
Shiriey  E.  HoUis. 

Acting  Secretary. 


'  Id.  at  paragraph  (c)(2)(ii). 

•  Id.  at  paragraph  (c)(2)(iii). 

•  Id.,  at  paragraph  (c)(2){ii). 

•  Id.,  at  paragraph  (a)(1). 
'  Id .  ol  paragraph  (a)(Z). 

•  Id-,  at  paragraph  (ajf3). 


[R»l«aM  No.  14133;  812-447S] 

The  Chase  Manhattan  Bank,  N  JL; 
Proposal  To  Amend  An  Existing  Order 
of  the  Commission 

September  7, 1984. 

Notice  is  hereby  given  that  the 
Commission  proposes  to  issue  an  order 
pursuant  to  Section  38(a)  of  the 
Investment  Company  Act  of  1940 
("Act")  amending  an  existing  order  of 
the  Commission  dated  November  20, 
1981  (Investment  Company  Act  Release 
No.  12053).  The  existing  order  exempts 
the  Chase  Manhattan  Bank,  N.A. 
("Chase").  1  Chase  Manhattan  Plaza, 
New  York.  New  York  10081,  any 
subcustodian  of  Chase,  any  custodiein 
for  which  Chase  acts  as  subcustodian 
and  any  investment  company  registered 
under  the  Act  other  than  an  investment 
company  registerd  under  section  7(d)  of 
the  Act  ("company")  from  the  provisions 
of  section  17(fi  of  the  Act  and  Rule  17f-4 
thereunder  to  the  extent  necessary  to 
permit  Chase,  as  the  custodian  of  the 
securities  and  other  assets  of  an 
investment  company  ("securities")  or  as 
the  subcustodian  of  such  securities  as  to 
which  any  other  entity  is  acting  as 
custodian,  and  such  other  entity  for 
which  Chase  so  acts,  to  deposit  or  to 
cause  or  permit  the  deposit  of  such 
securities  in  foreign  banks  and  foreign 
securities  depositories  (as  defined  in  the 
order)  under  certain  conditions. 

As  defined  in  the  application  as 
amended,  "securities"  do  not  include 
securities  issued  by  the  Government  of 
the  United  States  or  by  any  State  or  any 
political  subdivision  thereof  or  by  any 
agency  thereof  or  any  securities  issued 
by  any  entity  organized  under  the  laws 
of  the  United  States  or  of  any  state 
thereof  other  than  certificates  of  deposit 
evidences  of  indebtedness  and  other 
securities,  issued  or  guaranteed  by  an 
entity  so  organized  which  have  been 
issued  or  sold  outside  the  United  States. 
"Foreign  bank"  is  defined  to  be  a 
banking  institution  supervised  and 
regulated  by  the  banking  authorities  in 
the  location  where  such  institution  may 
maintain  physical  custody  of  the 
securities  and  "securities  depository"  is 
defined  to  be  any  system  for  the  central 
handling  of  securities  abroad  where  all 
securities  of  any  particular  class  or 
series  of  any  issuer  deposited  within  the 
system  are  treated  as  fungible  and  may 
be  transferred  or  pledged  by 
bookkeeping  entry  without  physical 
delivery  of  the  securities. 


The  existing  order  provides,  inter  alia, 
that  the  custody  agreement  between 
Chase  and  the  company,  or  the 
Bubcustodial  agreement  between  Chase 
and  the  entity  which  acts  as  the 
custodian  for  the  assets  of  the  company, 
is  subject  to  the  approval  of  the 
company  and.  Rule  17f-4(d)(5),  the 
approval  and  review  at  least  annually  of 
the  board  of  directors  of  the  company. 

Section  38(a)  of  the  Act  provides.  In 
part,  that  the  Commission  shall  have  the 
authority  from  time  to  time  to  make, 
issue,  amend  and  rescind  such  orders  as 
are  necessary  or  appropriate  to  the 
exercise  of  the  powers  conferred  upon 
the  Commission  by  the  Act  Pursuant  to 
that  section,  the  Commission  proposes 
to  amend  the  existing  exemptive  order 
to  conform  certain  conditions  of  that 
order  to  Rule  17f-^  [17  CFR  270.17f-5] 
which  was  adopted  by  the  Commission 
in  Investment  Company  Act  Release  No. 
14132,  dated  September  7. 1984. 

As  amended,  the  Chase  order  would 
permit  registered  management 
investment  companies  to  maintain  cash 
and  cash  equivalents  with  eligible 
foreign  custodians  only  in  amounts 
reasonably  necessary  to  effect  the 
company's  foreign  securities 
transactions.'  Investment  companies 
relying  on  the  amended  order  would  be 
able  to  maintain  their  securities  and 
other  assets  only  in  the  care  of  the 
following  eligible  foreign  custodians:  (i) 
a  banking  institution  or  trust  company 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof  and  that  has  shareholders' 
equity  in  excess  of  $200  million  (U.S.  $ 
or  the  equivalent  of  U.S.  $):»  (ii)  a 
majority-owned  direct  or  indirect 
subsidiary  of  a  qualified  U.S.  bank  or 
bank-holding  company  that  is 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  and  that  has  shareholders'  equity 
in  excess  of  $100  million  (U.S.  $  or  the 
equivalent  of  U.S.  $);»  (iii)  a  securities 
depository  or  clearing  agency, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  which  operates  the  central 
system  for  handling  of  securities  or 
equivalent  book-entries  in  that  country:* 
or  (iv)  a  securities  depository  or  clearing 
agency,  incorporated  or  organized  under 
the  laws  of  a  country  other  than  the 
United  States  which  operates  a 
transnational  system  for  the  central 


'  See  paragraph  (a)  of  Rule  17f-5. 
■  Id.,  at  paragraph  (c)(2)(ij. 

•  Id.,  at  paragraph  (c){2)(ii). 

*  Id.,  at  paragraph  (c)(2)(iii). 
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handling  of  securities  or  equivalent 
book-entries.* 

The  existing  order  would  be  further 
amended  to  provide  that  before  a 
foreign  custody  arrangement  is 
implemented,  a  majority  of  the  board  of 
directors  of  the  company  must  approve 
the  foreign  custodian  and  the  terms  of 
the  custody  agreement  with  that 
custodian  as  consistent  with  the  best 
interests  of  the  company  and  its 
shareholders.*  Further,  the  board  of 
directors  must  establish  a  system  to 
monitor  all  foreign  custody 
arrangements  made  pursuant  to  the 
terms  of  the  amended  order '  and.  at 
least  annually,  review  and  approve  the 
continuance  of  such  arrangements  as 
consistent  with  the  best  interests  of  the 
company  and  its  shareholders.*  Any 
investment  companies  that  have  made 
foreign  custody  arrangements  in  reliance 
on  the  existing  exemptive  order  will 
have  until  March  1, 1985  to  conform 
those  arrangements  to  the  conditions  of 
the  order  as  amended. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  may  do  so,  not  later  than 
October  1. 1984.  at  5:30  p.m..  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
dijputed.  to  the  Acting  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  After  said  date, 
an  order  will  be  issued  amending  the 
existing  order  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

By  the  Commission. 
Shiriey  E.  HoUis, 

Acting  Secretary. 

[TR  Doc  84-J4357  FUed  9-13-M:  8:45  am] 
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(ReiMM  No.  34-21302;  FH«  No.  SR-MASO- 
84-14] 

Setf-Aegulatory  Organizations; 
Proposed  Rule  Change  by  Nationar 
Association  of  Securities  Dealers,  Inc^ 
Relating  to  Proposed  New  Text  of  ttie 
NASD  By-Laws 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l).  notice  is  hereby  given 
that  on  June  14. 1984.  the  National 
Association  of  Securities  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below. 


•  Id.,  at  paragraph  (c)(2)(ii). 
'Id.  at  paragraph  (a)(1). 

'  Id.,  at  paragraph  {a)(2). 

•  Id.,  at  paragraph  (a)(3). 


which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  proposing  to 
replace  the  NASD  By-Laws  in  their 
entirety  with  a  new  text  which  was 
contained  in  NASD  Notice  to  Members 
83-55  [Oct.  20,  1983). 

n.  Self-ReguIatory  Organization's 
Statements  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendment  to  the  By- 
Laws  are  primarily  designed  to  conform 
the  By-Law  language  to  certain  statutory 
changes,  codify  exising  Board 
interpretations,  clarify  the  application  of 
certain  provisions  and  generally  update 
and  modernize  the  By-Laws.  In  addition 
to  the  technical  and  substantive  changes 
made  within  the  By-Laws,  it  is  proposed 
that  present  Schedules  A  through  D  be 
retitled  and  transferred  to  new  sections 
of  the  NASD  Manual  which  will  be 
divided  according  to  subject  matter,  e.g.. 
Fees  and  Charges,  Automated  Systems, 
Member  Qualifications  and 
Administrative  Districts.  It  is  also 
proposed  that  Schedules  E  and  G  will  be 
redrafted  as  Rules  of  Fair  Practice. 
These  changes  to  the  schedules  will  be 
the  subject  of  subsequent  filings 
pursuant  to  Rule  19b-4  and  it  is 
contemplated  that  those  changes  will  be 
coordinated  with  the  implementation  of 
the  revised  By-Laws.  Schedule  F  was 
previously  rescinded. 

A  section  by  section  analysis  of  the 
purposes  of  the  By-Law  amendments  is 
contained  in  Notice  to  Members  83-55  in 
the  explanations  following  each  section 
of  the  By-Laws.  These  explanations  are 
incorporated  by  reference  herein. 

The  proposed  revisions  to  the  By- 
Laws  are  designed  to  aid  the 


Association  in  more  adequately  fulfilling 
its  responsibilities  as  defined  imder 
Section  15A  of  the  Securities  Exchange 
Actofl934{the"Act"), 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 

The  proposed  amendment  will  not 
result  in  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Ru/e  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  amendment  was 
approved  by  the  Association's 
membership  by  a  vote  of  1019  For;  21 
Against.  Comments  had  previously  been 
received  in  response  to  Notice  to 
Members  83-8  (February  4. 1983).  The 
Association  received  five  written 
comments  which  were  generally 
accepted  by  the  Board  of  Governors  and 
incorporated  into  the  text  filed  with  the 
Commission  for  approval.  Copies  and 
Notices  to  Members  relevant  to  the 
proposed  rule  change  and  comments  by 
members  thereto  are  available  at  the 
Commission's  Public  Reference  Section 
or  the  main  office  of  the  NASD. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tmiing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writt^  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5lh  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
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may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
avaikble  for  inapection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  5. 1984. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shirley  E.  HoUis, 

Acting  Secretary. 
September  10, 1984. 

|FR  Doc  84-24355  FUed  9-13-S4,  a:45  ami 
BIUJNG  CODE  (010-01-M 


[Release  No.  21300  (SR-BSE-84-2)] 

Self-Regulatory  Organization;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange 

September  10, 1964. 

The  Boston  Stock  Exchange  ("BSE"), 
One  Boston  Place,  Boston, 
Massachusetts  0210a  submitted  on  July 
5, 1984  copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
expand  the  pilot  program  established  for 
execution  of  standard  odd-lot  market 
orders  to  purchase  or  sell  shares  in 
American  Telephone  and  Telegraph 
("AT&T")  and  the  equity  issues  created 
as  a  result  of  the  AT&T  divestiture  to 
include  all  BSE  issues.'  The  BSE  is 
implementing  these  procedures  on  a 
two-month  pilot  basis. 

Under  the  procedures,  standard  odd- 
lot  orders  received  prior  to  the  opening 
will  be  executed  at  the  consohdated 
opening  price.  In  addition,  the  BSE's 
procedures  provide  that  any  customer  or 
his  representative  may  request  and  be 
provided  an  execution  based  upon  the 
opening  in  the  primary  market.  An  odd- 
lot  differential  may  be  charged  on  these 
orders.'  Standard  odd-lot  market  orders 


'  The  Commission  approved  tli«  adoption  of  ■ 
nine  month  pilot  program  (SR-BSE-83-14)  on 
Novemb«r  li  1983.  (Securities  Exchange  Act,  No. 
20399.  48  FR  54151.  November  30.  1983).  The  pilot 
procedure*  are  appiicabU  only  to  a  limited  naoiber 
of  issues;  Amencan  Information  Technologies 
Corporation.  American  Telephone  li  Teiegrapli  Co., 
Bell  Atlantic  Corporation.  Bell  South  Corporation. 
NYNEX  Corporation.  Pacific  Teleais  Croup. 
Southwestern  Bell  Corporation  and  U.S.  West.  Inc. 

'  In  instances  in  which  quotation  information  i> 
not  avialable  (e.g.  when  the  quotation  i*  in  a  Ban- 
firm  mode)  standard  odd-lot  market  orders  will  be 
executed  on  the  last  eenaoiidated  round-lot  sai*.  An 
odd-lot  differentMl  magi  be  chai^fed  on  theaa  ordara. 


received  after  the  opoting  in  ail  BSE 
issues  wUl  receive  an  execution  price 
based  on  the  best  consolidated 
quotation  in  the  stock  at  the  time  sudi 
order  is  received  by  th*  specialist.  No 
odd-lot  differential  will  be  charged  on 
these  orders. 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21180,  July  27, 1984)  and  by  pubhcation 
in  the  Federal  Register  (49  FR  31023, 
August  2. 1984).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation  pursuant  to  delegated 

authority, 

Shirley  E.  HoUis, 

A  cting  Secretary. 

(FR  Doc  S4-.24423  Filed  »-13-ai  8:45  aoil 
BItXINO  CODE  Mlt-ei-M 


[Release  Na  21302  (File  No.  SR-NAS0-S4- 

14)] 

Self  Regulatory  Organizations;  Filing 
and  Proposed  Rule  Cbange;  National 
Association  of  Securities  Dealers,  inc. 

September  10. 1984. 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  1735  K  Street. 
N.W.,  Washington,  D.C.  20006. 
submitted  on  June  14, 1984,  copies  of  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  to  codify  and  revise 
generally  the  NASD's  By-Laws.  The 
proposed  rule  change  is  part  of  the 
NASD's  effort  to  review  and  revise  its 
rules,  By-Laws,  and  interpretations.  The 
proposed  amendments:  (1)  codify 
existing  interpretations  of  the  NASD's 
Board  of  Governors,  (2)  conform  the  By- 
Law  language  to  changes  in  the  Act 
engendered  by  the  Securities  Acts 
Amendments  of  1975;  and  (3)  eliminate 
or  modify  obsolete  provisions  of  the  By- 
Laws.  The  proposal  includes  numerous 
technical  and  substantive  modifications 


to  the  By-Laws.'  As  an  exampie  of  a 
technical  change,  the  ptvposal  would 
reword  and  nove  Article  XVI  on  the 
estabhsfmcnt  of  NASDAQ  and  Article 
XVn  on  Hse  of  registered  clearing 
agencies  to  a  modified  Article  VII, 
which  discnsses  the  powers  and 
authorities  of  the  Board  of  Governors.  A 
more  substantive  change  included  in  the 
proposal  would  provide  that  a 
Nominating  Commrftee  include  a 
majority  of  persons  who  have  previously 
served  on  the  District  Committee  and/or 
Board  of  Govemtjrs. 

The  Commission  is  particularly 
interested  in  receiving  comments  on  tVMO 
sections  of  the  proposed  rule  change 
concerning  summary  disciplinary 
powers  of  the  NASD's  Board  of 
Governors.  Under  section  3(c)  of  the  By- 
Laws  as  proposed  to  be  amended,  the 
Board  of  Governors  upon  notice  would 
be  able  to  (1)  cancel  the  membership  of 
a  member  if  it  becomes  ineligible  for 
continuance  in  membership;  (2)  suspend 
or  bar  a  person  from  continiiiag  to  be 
associated  with  any  member  if  such 
person  is  or  becomes  ineligible  for 
association  due  to  lack  of  quaHfications 
or  to  a  statutory  disquahfication;  or  (3) 
cancel  the  membership  of  any  member 
who  continues  to  be  associated  witii  any 
such  ineligible  person.  In  addition,  the 
NASD  would  retain  the  provision  that 
permits  the  Board  of  Governors,  upon 
fifteen  days  written  notice,  to  cant:ef  or 
suspend  any  member  or  associated 
person  for  failure  to  produce  any  report. 
docimient,  or  other  information  required 
to  be  filed  or  requested  by  the  NASD. 

The  NASD  further  contemplates  that 
it  will  file  with  the  Commusion 
additional  technical  modifications  at  its 
rules,  By-Laws,  and  provisions.  For 
example,  the  NASD  states  that  it  will 
submit  aaotfaer  proposed  role  change  to 
retitle  Schedules  A  through  E  and  G  of 
the  By-Laws  and  transfer  tkcm  to  a  new 
section  of  the  NASD  hdanual.  * 

In  order  to  assist  the  Cemmission  in 
determining  whether  to  approve  the 
proposed  rule  chaage  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  shosld  be 
disapproved  intsrested  persoas  are 
inviteid  to  submit  written  data,  views 
and  argancnts  concerning  the 
submission  within  Zl  days  afttsr  ttie  dale 
of  publica4ion  in  the  Federal  I 
Persons  desiring  to  aMke  written 


■  In  iU  filing  with  the  Commiwioa.  Ifaa  NASD 

included  a  section-by-section  analysis  of  the  By- 
Laws  amendments  in  NASD  Notice  to  Mtaibti  s  8S- 
55  (October  XL  1S83).  which  is  atUcbed  aa  an 
exhibit  to  the  proposed  rule  change. 

'  In  addition,  the  NASD  contemplates  redrafting 
Schedules  E  and  G  of  the  By-Laws  as  Reiaeaf  Fair 
Practice. 
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comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-NASD-a2-24. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Shiriey  E.  HoUis. 
Acting  Secretary. 

(FR  Doc  84-24422  FUed  9-13-84;  8-45  am| 
BIUJNG  COOC  aOIO-01-M 


IReieas*  Na  21307  (File  No.  SR-PSDTC-e4- 
08)1 

Setf-flegulatory  Organizations;  Order 
Approving  Proposed  Rule  Change; 
Pacific  Securities  Depository  Trust  Co. 

September  10, 1984. 

I.  Introduction 

On  June  22. 1984.  the  Pacific  Securities 
Depository  Trust  Company  ("PSDTC  ") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act"),  15 
U.S.C.  788(b)(1).  The  proposed  rule 
change  would  establish  a  dividend 
reinvestment  program  (the  "Program") 
for  participants  with  positions  in  eligible 
securities  and  would  institute  fees  to 
reflect  PSDTC's  costs  for  providing  this 
service.  The  proposed  rule  change  was 
amended  on  July  18, 1984,  when  PSDTC 
filed  its  proposed  dividend  reinvestment 
procedures  with  the  Commission.  The 
Commission  solicited  comment  on  the 
proposed  rule  change  in  Securities 
Exchange  Release  No.  21183. '  No  letters 
of  comment  were  received.  As  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

II.  Description 

Generally,  the  Program  will  allow 
PSDTC  participants  to  reinvest  cash 


■  49  FR  J1028  (August  2.  1984) 


dividends  and  retain  the  resulting 
securities  on  deposit  with  PSDTC. 
Securities  that  are  or  will  be  eligible  for 
this  Program  must  meet  certain 
requirements.  First,  the  securities  must 
be  PSDTC  eligible.  In  addition,  the 
administrator  of  each  dividend 
reinvestment  plan  ("DRP")  must  agree  to 
comply  with  PSDTC  procedures.  Finally, 
the  terms  of  each  DRP  must  be 
compatible  with  PSDTC's  DRP 
processing.  Currently,  eight  securities 
are  eligible  for  this  Program. 

Under  the  Program,  PSDTC  will  notify 
its  participants  when  a  dividend  is 
declared  and  whether  the  Program 
includes  dividends  on  those  securities. 
Generally,  participants  will  receive  this 
notice,  which  includes  the  deadline  for 
acceptance  of  participant  DRP 
instructions,  approximately  five 
business  days  prior  to  the  announced 
record  date.  If  it  so  elects,  a  participant 
may  specify  the  number  of  shares  on 
deposit  at  PSDTC,  the  dividend  on 
which  the  participant  elects  to  reinvest, 
and  the  number  with  respect  to  which  it 
elects  to  receive  a  cash  dividend. 
PSDTC  will  accept  provisional 
reinvestment  instructions  by  telephone 
pending  receipt  of  a  DRP  participant 
instruction  form.  If  participant 
instruction  forms  are  not  timely 
received,  however,  PSDTC  retains  the 
right  to  cancel  any  telephone 
instructions.  Participants  that  wish  to 
cancel  their  DRP  instructions  would  be 
required  to  contact  PSDTC  immediately. 
PSDTC  then  will  contact  the  plan 
administrator  and,  if  the  administrator 
accepts  them,  the  instructions  will  be 
cancelled. 

PSDTC  will  aggregate  participant  DRP 
instructions  and  request  dividend 
reinvestment  plan  administrators  to 
reinvest  the  ajjpropriate  quantity  of 
dividends  due  PSDTC  for  those " 
participants.  PSDTC  will  receive 
securities  purchased  pursuant  to  DRP 
instructions  submitted  to  plan 
administrators  approximately  three 
weeks  after  the  cash  dividend  payment 
date,  while  PSDTC  will  receive  payment 
for  dividends  that  are  not  being 
reinvested  one  day  after  the  scheduled 
payment  date.  Upon  receipt  of  the 
additional  securities,  PSDTC  will 
process  a  stock  dividend  adjustment  for 
the  amount  of  full  shares  due  to  each 
participant  and  a  cash  dividend 
adjustment  for  fractional  shares  at  a 
rate  determined  by  each  plan 
administrator. 

PSDTC  proposes  to  charge  $18.00  for 
each  DRP  instruction  processed,  plus 
$5.00  for  each  special  request.  These 
proposed  fees  would  be  in  addition  to 
other  applicable  dividend  processing 
fees. 


III.  Discussion 

PSDTC  states  in  its  filing  that  the 
proposed  rule  change  is  consistent  with 
the  Act  in  general  and  with  sections 
17A(b)(3)(D)  and  17A(b)(3)(F)  of  the  Act 
in  particular.  As  discussed  more  fully 
below,  the  Commission  agrees  and  is 
approving  the  proposed  rule  change. 

The  Program  would  allow  PSDTC 
participants  to  more  efficiently  and 
effectively  manage  their  security 
positions.  Specifically,  to  the  extent  that 
participants  lessen  the  number  of 
entities  and  separate  transactions 
involved  in  purchasing  additional 
securities,  greater  efficiencies  and 
economies.  Currently,  PSDTC 
participants  desiring  to  reinvest 
dividend  proceeds  must  execute 
separate  trades  to  acquire  those 
securities  after  they  receive  the  cash 
dividend. 

The  Commission  also  believes  that  the 
Program  enhances  the  safeguarding  of 
funds  and  securities  and  contributes  to 
the  immobilization  of  securities 
certificates.  By  permitting  participants 
to  reinvest  all  or  part  of  their  dividends, 
the  Program  allows  PSDTC  participants 
to  receive  and  retain  stock  dividends 
within  a  depository  environment.  As  a 
result,  securities  certificates  are 
immobilized  and  participants'  funds  and 
securities  are  more  effectively 
safeguarded. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder, 
and.  in  particular,  the  requirements  of 
section  17A  of  the  Act, 

Accordingly,  it  is  therefore  ordered, 
pursuant  to  section  19(b)(2)  of  the  Act, 
that  the  proposed  rule  change  (SR- 
PSDTC-84-8)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shirley  E.  Hollis, 

Acting  Secretary. 

(FR  Doc  84-24421  Filed  9-13-84.  845  am] 
BtLUNQ  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  A>flatlon  Administration 

Grant  Assurances  and  Agreement  for 
Airport  Improvement  Program; 
Correction 

AGENCV:  Federal  Aviation 
Administration  (FAA),  (DOT). 
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action:  Correction  of  Preamble  for 
notice  of  grant  assurances  to  be  used  in 
the  Airport  Improvement  Program. 

summary:  This  notice  corrects  the 
preamble  for  the  Notice  of  grant 
assurances  to  be  used  in  the  Airport 
Improvement  Program  that  was 
published  in  th^Fadacal  Raptor,  Vol. 
49,  No.  174.  pg.  35282  on  September  6, 
1984. 

FOR  AODmONAL  mfORMATIOM  CONTACT: 

Mr.  Robert  E.  David.  APP-3,  Office  of 
Airport  Planning  and  Programming 
(Room  619),  Federal  Aviation 
Administration,  800  Independence  Ave.. 
SW..  Washington.  DC  20581,  Telephone 
(202)  426-8248. 

Background:  On  September  6. 1984. 
the  Federal  Aviation  Administration 
published  a  notice  in  the  Federal 
Register  of  new  grant  assurances  and 
agreement  which  would  be  used 
beginning  in  Fiscal  Year  1985.  The 
Background  section  of  the  notice 
contained  several  errors  and  is  being 
reprinted  here  for  clarification.  The 
grant  assurances  and  agreement  which 
were  included  in  the  September  6, 1984, 
notice  were  correct  as  printed.  The 
correct  Background  paragraph  is  as 
follows: 

Background;  Under  the  provisions  of 
the  Airport  and  Airway  Improvement 
Act  of  1982,  as  a  condition  to  approval 
of  a  grant  application,  the  Secretary 
must  receive  certain  assurances  from 
the  sponsor  (applicant).  These 
assurances  are  submitted  as  Part  V  of 
the  application  for  Federal  assistance. 
The  FAA  has  reviewed  the  assurances 
currently  being  used  and  updated  them 
to  reflect  the  requirements  of  current 
law.  The  assurances  have  also  been 
revised  to  reflect  that  under  the  Airport 
Improvement  Program  grants  can  be 
made  for  the  improvement  of  privately 
owned  airports  and  for  noise  program 
implementation. 

Two  sets  of  assurances  are  included 
in  this  notice.  The  first  set  (FAA  Form 
5100-100)  contains  assurances  to  be 
made  by  airport  sponsors  in  their 
applications  requesting  funds  for  airport 
development,  airport  planning  and  noise 
program  implementation  and  by 
planning  agencies  in  their  applications 
requesting  funds  for  integrated  airport 
system  planning.  The  second  set  (FAA 
Form  5100-100.1)  contains  assurances  to 
be  made  by  sponsors  in  their  application 
requesting  funds  for  noise  program 
implementation  when  the  sponsor  does 
not  own  or  operate  the  airport. 

The  assurances,  submitted  with  the 
application  for  assistance  under  the 
Airport  Improvement  Program,  are 
incorporated  into  the  grant  agreement 


by  reference.  For  this  peason,  tlw  grant 
agreement  (FAA  Form  5100-37}  is  alao 
included  as  part  of  this  notice.  As  need 
dictates,  the  assuiances  published 
herein  may  be  amended  to  rtfled  th« 
individual  contractual  circuioataBces  at 
particular  airporta.  or  to  resolve 
problems  ahsiog  ia  the  ^ant  program. 
These  assurance*  vnll  be  used  begiaiBtig 
in  Fiscal  Year  1986  (October  1, 1964). 
Similar  assurances  have  been  applied  ta 
sponsors  prior  te  that  date  vnder  the 
terms  of  the  1982  Act  and  related  laws. 

Issued  in  Washington.  D.C..  on  September 
11, 1964. 
Winiam  F.  Sbea, 

Associate  Administrator  for  Airports. 

rnt  Ooc  M-M43Z  Fiimi  »-13-Mi  %>*t  aBl 
BILUNO  coos  4SM>-U-H 


UNITED  STATES  INFORIiATION 
AGENCY 

ColftiraNy  SIgnifleant  Objects  Imported 
for  Exhibttion;  Determlfwrtlon 

Nobce  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  Mar.  29, 1978).  and  the 
Delegation  of  Authority  from  the 
Director.  USIA  (47  FR  57600.  Dec  27. 
1982),  I  hereby  determine  that  the 
objects  in  the  exhibit  "Venice:  The 
American  View,  1880-1920"  (included  in 
the  list  '  file  as  a  part  of  this 
Determination),  imported  from  abroao 
for  the  temporary  exhibition  without 
profit  within  tiie  United  States,  are  of 
cultural  significance.  These  obtetts  are 
imported  pursuant  to  a  loan  agreement 
between  the  Fine  Arts  Museums  of  Sen 
Francisco  and  foreign  lenders.  I  also 
determine  that  the  temporary  exhibtion 
or  display  of  the  hsted  exhibit  objects  at 
the  Fine  Arts  Museums  of  San 
Francisco,  California,  Palace  of  the 
Legion  of  Honor,  beginning  on  or  about 
October  20, 1984,  to  on  or  about  January 
20, 1985,  and  the  possible  additional 
display  of  all  or  some  of  the  listed 
exhibit  objects  at  the  Cleveland 
Museum  of  Art.  Cleveland.  Ohio, 
beginning  on  or  about  February  27, 1985, 
to  on  or  about  April  21, 1985,  is  in  the 
national  interest. 

Public  notice  of  this  Determination  is 
ordered  to  be  published  in  the  Federal 
Register. 


Dated  Scpteibet  11,  MSI. 
ThQHasB.nasf«]F, 
GenmntfCaaimal  mad  Comgtmaianml  Uamoa. 

[FD  Br.  M-aHMffSad  ••*-••  Mi  ^) 
WUJNO( 


'  An  itemuwd  tut  of  imported  obiecU  included  in 
the  exhibit  is  filed  as  part  of  the  animal  document. 


VETERANS  ADMINISTRATION 

Agency  Fomw  UnrtsrOMB 

AOENCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  tba 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  doomient  contains 
extensions,  a  revision  and  a  new 
collection  and  lists  the  following 
information:  fl)  The  Department  or  Staff 
Office  issuing  Ae  form;  (2)  The  title  of 
the  form;  (3)  The  agency  form  number,  if 
applicable;  (4)  How  often  the  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estjniate  of 
the  total  number  of  hoars  needed  to  fill 
out  the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L  96-811 
apphes. 

ADORESSES:  Copies  of  die  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers.  Agency  Clearance 
Officer  (732),  Veterans  Adnnnistretion. 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420,  (202)  389-2146.  CommenU  and 
questions  about  the  item  an  this  list 
should  be  directed  to  Ifa*  VA's  OMB 
Desk  Officer.  Dick  Eiaingcr.  Office  of 
Management  and  Budget,  728  Jacksen 
Place  NW..  Waahingtosk.  DC  20603.  {202) 
395-7316. 

DATES:  Comments  on  the  informatioB 
collections  should  be  directed  to  tite 
OMB  Desk  Officer  within  66  days  of  this 
notice. 

Dated:  September  m  1984. 

By  direction  of  the  Administrator. 
Dominick  Onorato, 
Associate  Deputy  Admmiatrator  for 
Information  Resotucea  ManaggmenL 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Loan  Service  Report 

3.  VA  Form  26-6808 

4.  On  occasion 

5.  Individuals  or  Households 

6.  55,000  responses 

7.  27.500  hours 

8.  Not  applicable 

Extensions 

1.  Department  of  Veterans  Benefits 


2.  Veteran's  Application  for  Educational 
Benefits  (under  Chapter  34,  Title  38, 
U.S.C. — For  Service  Beginning  Prior  to 
Jan.  1, 1977)  and  Notice  of  Eligibility 
to  Education  or  Training  Benefits 
(under  Chapter  34,  Title  38,  U.S.C.) 

3.  VA  Form  22-1990  and  VA  Form  22- 
1990V 

4.  Once-initial  application 

5.  Individuals  or  households 

6.  52,000  responses 

7.  39,000  hours 

8.  Not  applicable 

•         •         •         •         • 

1.  Department  of  Veterans  Benefits 

2.  Veterans  Application  for 
Compensation  or  Pension  at 
Separation  from  Service 

3.  VA  Form  21-526e 

4.  On  occasion 

5.  Individuals  or  households 

6.  32,000 

7.  21,440 

8.  Not  applicable 


Extension 

1.  Department  of  Veterans  Benefits 

2.  Statement  in  Support  of  Claim 

3.  VA  Form  21-4138 

4.  On  occasion 

5.  Individuals  or  households 

6.  752,000 

7.  188,000 

8.  Not  applicable 

Extension 

1.  Department  of  Medicine  and  Surgery 

2.  Report  of  Nursing  Home  Care 

3.  VA  Form  10-1204b 

4.  Monthly 

5.  Business  or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations 

6. 11,261  responses 

7.  22,522  hours 

8.  Not  applicable 


New 

1.  Department  of  Veterans  Benefits 

2.  Emergency  Veterans'  Job  Training  Act 
of  1983  (Telephone  Survey) 

3.  None 

4.  One-time  survey 

5.  Individuals  or  households;  State  or 
local  governments;  Farms;  Business  or 
other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations 

6.  3,000  responses 
7. 1,333  hours 

8.  Not  applicable 

|FR  Doc  84-24375  Filed  9-lJ-*l.  8:45  am) 
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Privacy  Act  of  1974;  Amendment  of 
System  Notice 

Notice  is  hereby  given  that  the 
Veterans  Administration  is  revising 
certain  paragraphs  and  is  considering 
the  addition  of  two  new  routine  use 
statements  in  the  system  of  records 
entitled:  Veteran,  Patient,  Employee, 
and  Volunteer  Research  and 
Development  Project  Records — VA 
(34VA11)  as  set  forth  on  page  677  of  the 
Federal  Register  publication.  Privacy 
Act  Issuances,  1980  Compilation, 
Volume  V,  and  amended  on  page  43244 
of  the  Federal  Register  of  September  30. 
1982.  The  paragraphs  being  revised  are. 
System  Location.  Safeguards,  and 
Retention  and  Disposal.  These  revisions 
are  necessary  to  include  contractors 
who  operate  systems  of  records  subject 
to  the  Privacy  Act  when  conducting 
research  studies  for  the  Veterans 
Administration.  Routine  use  statements 
numbered  5  and  6  are  being  added  to 
provide  for  the  release  of  information  to 
research  facilities  or  Federal  agencies 
and  their  contractors  so  that  research 
studies  can  be  conducted  under  Agency 
contract. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
system  of  records  to  the  Administrator 
of  Veterans  Affairs  (271  A),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  D.C.  21420.  All 
relevant  material  received  before 
October  15, 1984  will  be  considered.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  only  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
Oct.  29. 1984. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  or  unless  otherwise 
published  in  the  Federal  Register  by  the 
Veterans  Administration,  the  proposed 
routine  use  statement  is  effective 
October  15. 1984. 

Dated:  September  7,  1984. 

By  direction  of  the  Administrator. 

Everett  AlvareE,  Jr., 

Deputy  Administrator. 

Notice  of  System  of  Records 

In  the  system  identified  as  34VA11. 
"Veteran,  Patient,  Employee,  and 
Volunteer  Research  and  Development 
Project  Records — VA".  appearing  at 
page  677  of  the  "Privacy  Act  Issuances, 
1980  Compilation,  Volune  V",  and  47  FR 
43244  is  revised  as  follows: 


34VA11 
SYSTEM  NAME: 

Veteran,  Patient,  Employee,  and 
Volunteer  Research  and  Development 
Project  Records — VA. 

SYSTEM  location: 

Records  are  maintained  at  each  VA 
health  care  facility  where  the  research 
project  was  conducted  and  at  VA 
Central  Office.  Address  locations  are 
listed  in  VA  Appendix  1  at  the  end  of 
this  document.  In  addition,  records  are 
maintained  at  contractor  and  field  work 
sites  as  studies  are  developed,  data 
collected  and  reports  written.  A  list  of 
locations  where  individually  identifiable 
data  are  currently  located  is  available 
from  the  System  Manager. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Title  3a  United  States  Code,  Chapter 
73.  Section  4101(a). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
•  •  *  •  « 

5.  Disclosure  of  medical  record  data, 
excluding  name  and  address  (unless 
name  and  address  is  furnished  by  the 
requester)  for  research  purposes 
determined  to  be  necessary  and  proper, 
to  epidemiological  and  other  research 
facilities  approved  by  the  Chief  Medical 
Director. 

6.  In  order  to  conduct  Federal 
research  necessary  to  accomplish  a 
statutory  purpose  of  an  agency,  at  the 
written  request  of  the  head  of  the 
agency,  or  designee  of  the  head  of  that 
agency,  the  name(s)  and  address(es)  of 
present  or  former  personnel  of  the 
Armed  Services  and/or  their 
dependents  may  be  disclosed  (a)  to  a 
Federal  department  or  agency  or  (b) 
directly  to  a  contractor  of  a  Federal 
department  or  agency.  When  a 
disclosure  of  this  information  is  to  be 
made  directly  to  the  contractor,  the  VA 
may  impose  applicable  conditions  on 
the  department,  agency  and/or 
contractor  to  insure  the  appropriateness 
of  the  disclosure  to  the  contractor. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


SAFEGUARDS: 

Physical  Security:  Access  to  VA 
working  space  and  medical  record 
storage  areas  is  restricted  to  VA 
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employees  on  a  "need  to  know"  basis. 
Generally,  VA  file  areas  are  locked  after 
normal  duty  hours  and  protected  from 
outside  access  by  the  Federal  protective 
Service.  Employee  file  records  and  file 
records  of  public  figures  or  otherwise 
sensitive  medical  record  files  are  stored 
in  separate  locked  files.  Strict  control 
measures  are  enforced  to  ensure  that 
disclosure  is  limited  to  a  "need  to  know" 
basis.  Access  to  a  contractor's  records 
and  their  system  of  computers  used  with 


the  particular  project  are  available  to 
authorized  personnel  only.  Records  on 
investigators  stored  on  automated 
storage  media  are  accessible  by 
authorized  VACO  personnel  via 
terminals  which  are  dedicated  to  this 
research  and  development  information 
system. 

RETENTION  AND  DISPOSAL: 

The  project  records  are  held  five  (5) 
years  after  completion  of  the  research 


project  and/or  publication  of  a  final 
report  unless  they  become  part  of  the 
patient's  individual  medical  history  file 
in  which  case  the  record  would  remain 
15  years  after  the  last  activity  of  care.  At 
the  end  of  a  study,  records  maintained 
by  a  contractor  are  returned  to  the  VA 
for  appropriate  disposition. 

{FR  Doc  M-2437«  PUad  »-lS-M  a-AS  tm) 
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Sunshine  Act  Meetings 


This  section  o«  the  FEDERAL  REGISTER 
cortains  notices  of  meetings  published 
under  tt>e   "Government   in   the   Sunshine 
Act"   (Pub.    L   94-409)   5   U.S.C.   552b{e)(3) 


CONTENTS 


Federal  Mantime  Commission 

National  Foundation  on  the  Arts  and 
the  Humanities 


Item 
1 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  9:00  a.m.— September 
19,  1984. 

PLACE  Hearing  Room  One — 1100  L 
Street.  NW.,  Washington,  D.C.  20573. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agreement  No.  202-009238-014: 
Modification  of  the  Greece/United  Stales 

Atlantic  Rate  Agreement  to  enlarge  its 
scope. 

2.  Agreement^No.  207-010137-008: 
Modification  of  the  Barber  Blue  Sea  Line 

loinf  Service  to  enlarge  its  scope. 

3.  Agreements  Nos.  212-009847-010,  et  al.: 
Extension  and  Modification  of  the  U.S./ 

Argentina  and  U.S./Brazil  Revenue 
Pools. 


CONTACT  KRSON  FOR  MORE 

information:  Francis  C.  Hurney, 
Secretary.  (202)  523-5725. 
Francis  C.  Humey. 

Secretory 

(FR  Doc   84-244a-  F;led  9-  ;2-fl4    1  18  pm] 
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national  foundation  on  the  arts 
and  the  humanities 

Humanities  Panel  Meetings 
AGENCY:  Notice  of  meetings. 
SUMMARY:  Pu'-suant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue  NW..  Washington,  D.C." 20506. 
DATE:  October  3-5.  1984. 
TIME:  8:30  a.m.  to  5:00  p.m. 
ROOM:  315 

PROGRAM:  This  meeting  will  review 
applications  submitted  to  the  Basic 
Research  Program:  Archaeology  and 
Material  Studies  Panel,  Division  of 
Research  Programs,  for  projects 
beginning  after  January  1, 1985. 
date:  October  4-5,  1984. 
time:  9:00  am   to  5:00  p.m. 
room:  415 

PROGRAM:,Thi8  meeting  will  review 
applications  submitted  for  Special 
Project/Program  Development  Programs, 
Division  of  General  Programs,  for 
projects  beginning  after  April  1, 1985. 
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The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy:  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15,  1978, 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  to  subsections  (c)  (4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code, 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer. 
National  Endownment  for  the 
Humanities,  Washington,  D.C.  20506,  or 
call  (202)  786-0322. 
Stephen  ].  McCleary, 
Advisory  Committee  Management  Officer. 

|FR  Doc  M-24489  Filed  9-12-84.  117  pm) 
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Architectural  and 
Transportation 
Barriers  Compliance 
Board 


Advisory  Standards  for  Chairs  Used 
Primarily  for  Enplaning  and  Deplaning 
Physically  Handicapped  Passengers: 
Invitation  for  Public  Comment 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Advisory  Standards  for  Chairs  Used 
Primarily  for  Enplaning  and  Deplaning 
Physically  Handicapped  Passengers 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Invitation  for  public  comment 
on  the  development  of  advisory 
standards. 


summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB  or  the  Board)  invites 
public  comment  on  a  proposal  to 
develop  advisory  standards  for  chairs 
(i.e..  aircraft  boarding  chairs)  to  be  used 
primarily  for  the  safe  emplaning  and 
deplaning  of  physically  handicapped 
passengers.  The  ATBCB  has  received  a 
number  of  reports  of  accidents  and  near- 
accidents  involving  the  use  of  these 
chairs.  The  purpose  of  this  invitation  is 
to  (1)  investigate  the  nature  and  extent 
of  the  problems  with  such  chairs;  (2) 
prepare  plans  and  proposals  for  actions 
that  could  be  used  by  various  parties, 
including,  for  example,  air  carriers. 
insurance  providers,  airport  managers, 
and  Federal,  State  and  local 
governments;  and  (3)  develop  standards 
and  provide  technical  assistance  to 
public  or  private  entities.  Section  A  of 
the  Supplementary  Information 
describes  the  principal  statutes  under 
which  the  Board  is  issuing  this 
invitation;  Section  B  describes  the 
boarding  chairs  and  some  of  the 
reported  problems;  Section  C  asks  a 
series  of  questions  to  elicit  information 
on  boarding  chairs  in  four  categories: 
Part  (1)  Problem  Identification,  Part  (2) 
Specifications,  Part  (3)  Procedural 
Issues,  Part  (4)  Demographics;  and 
Section  D  seeks  information  on  other 
barriers  encountered  by  disabled  air 
travelers  and  possible  solutions. 
DATE  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  postmarked  on  or  before  November 
13, 1984. 

ADDRESS:  Comments  should  be  sent  to: 
Docket  Tran9-l-84.  330  C  Street,  SW.. 
Room  1010,  Mail  Stop  2101  Washington, 
D.C.  20202.  Comments  received  will  be 
available  for  public  inspection,  Monday 
through  Friday,  from  9:00  a.m.  to  5:00 
p.m.,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  technical  issues 
concerning  this  proposal,  contact  Mr. 
Dennis  Cannon,  Office  of  Technical 
Services,  (202)  472-2700  (voice  or  TDD). 
Information  on  legal  questions  should  be 
addressed  to  Ms.  Linda  Potter,  Office  of 


the  General  Counsel  (202)  245-1801 
(voice  or  TDD).  These  are  not  loll  free 

numbers. 

For  additional  copies  of  the  proposal. 
contact  Ms.  Michelle  Henson.  Office  of 
Technical  Services,  Room  1010.  Mail 
Stop  2101  330  C  Street.  SW.. 
Washington,  D.C.  20202;  (202)^72-2700 
(voice  or  TDD).  Copies  of  tjie  proposal 
are  also  available  on  tape  for  those  with 
visual  impairments.  Tapes  may  be 
obtained  at  the  above  address  or  by 
contacting  Ms.  Henson. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB)  is 
vested  with  various  statutory  functions 
relating  to  transportation  barriers 
confronting  persons  with  disability  (29 
U.S.C.  (792)].  First,  the  Board  is  directed 
to  investigate  and  examine  alternative 
approaches  to  transportation  barriers, 
particularly  with  respect  to  public 
transportation  (including  air,  water,  and 
surface  transportation  whether 
interstate,  foreign,  intrastate,  or  local), 
and  to  determine  what  measures  are 
being  taken  by  Federal,  State,  and  local 
governments  and  public  and  private 
agencies  to  ehminate  such  barriers,  [id. 
at  792(b)  (2)  and  (3)). 

The  Board  is  also  required  to  "prepare 
plans  and  proposals  for  .  .  .  actions  as 
may  be  necessary  to  the  goals  of 
adequate  transportation  ...  for 
handicapped  individuals,  including 
proposals  for  bringing  together  in 
cooperative  effort,  agencies, 
organizations,  and  groups  working 
toward  such  goals  or  whose  cooperation 
is  essential  to  effective  and 
comprehensive  action"  [id.  at  792(c)(3)). 

The  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978  (Pub. 
L.  95-502)  amended  section  502  to 
provide  the  ATBCB  with  new  functions 
regarding  transportation  barriers.  Under 
the  Amendments,  the  Board  is  required 
to  "insure  that  public  conveyances, 
including  rolling  stock,  are  readily 
accessible  to.  and  usuable  by  physically 
handicapped  persons.  (29  U.S.C.  at 
792(b)(8)). 

The  Amendments  also  require  the 
Board,  in  cooperation  and  consultation 
with  other  concerned  agencies,  to 
"develop  standards  and  provide 
appropriate  technical  assistance  to  any 
public  or  private  activity,  person  or 
entity  affected  by  regulations  prescribed 
pursuant  to  this  title  [Title  V  of  the 
Rehabilitation  Act]  with  respect  to 


overcoming  .  .  .  transportation  .  .  . 
barriers"  [id.  at  792(d)(3)]. 

Clearly,  ensuring  that  transportation 
(including  air  transportation)  for  persons 
with  disabilities  is  accessible  is  a  prime 
duty  of  the  Board.  The  Board  has  reason 
to  believe  that  current  practices  and 
standards  regarding  the  use  of  aircraft 
boarding  chairs  for  enplaning  and 
deplaning  disabled  passengers  are 
inadequate  and  unsafe.  In  fact,  the 
Board  has  received  a  number  of  reports 
of  accidents  or  near-accidents  involving 
the  use  of  these  chairs. 

As  a  result,  the  Board  is  concerned 
with  the  lack  of  standards  in  current 
regulations — standards  that  would 
ensure  adequate  safety  features, 
equipment  and  procedures  necessary  to 
secure  the  safe  enplaning  and  deplaning 
of  physically  handicapped  passengers 
by  airport  operators  and  airline  carriers. 

To  carry  out  its  responsibilities  unders 
section  502  to  investigate  barriers  to  air 
travel  encountered  by  disabled  persons, 
the  Board  is  issuing  this  invitation  to 
comment  to  collect  information  on  the 
nature  and  extent  of  problems  in 
enplaning  and  deplaning.  Some  of  the 
problems  may  be  addressed  by  specific 
design  features  to  be  incorporated  in 
future  equipment  while  other  problems 
may  be  addressed  by  recommending 
non-structural  procedural  changes  for 
other  agencies  to  consider  in  their 
rulemaking.  Specifications  which  may 
be  developed  as  a  result  of  this  inquiry 
could  be  used  by  airlines  to  prepare  bid 
specifications  for  purchases  of  chairs. 
They  could  also  be  used  by  insurance 
providers  to  determine  liability  coverage 
needed  or  to  assist  others  in 
implementing  regulations  issued  by 
Federal.  State,  or  local  agencies. 
Information  on  non-structural 
procedural  matters  could  be  used  to 
prepare  reports  on  barriers  to  air  travel 
for  the  President  and  Congress.  In 
addition,  information  obtained  by  this 
inquiry  may  be  used  by  other  Federal 
agencies  and  by  the  Board's 
Transportation  Committee  to  identify 
problems  and  potential  solutions. 

With  respect  to  specific  design 
features,  the  Board  is  considering 
developing  non-binding  standards  in 
consultation  and  coordination  with  a 
number  of  concerned  agencies.  These 
standards  would  be  used  to  provide 
technical  assistance  to  public  and 
private  entities  to  ensure  the  safe 
enplaning  and  deplaning  of  disabled 
passengers.  In  addition,  they  could 
supplement  existing  binding  regulations 
in  this  area.  For  instance,  in  enforcing 
the  requirement  that  enplaning  and 
deplaning  assistance  be  provided  using 
aircraft  boarding  chairs,  if  necessary  (14 
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CFR  382.15(a)(2)).  an  agency  could 
utilize  the  non-binding  standard  to  show 
whether  the  chair  used  met  the 
requirement  of  providing  boarding 
assistance.  The  standard  would  also  be 
offered  to  Federal.  State  or  local 
governments  to  be  adopted  as 
requirements  in  their  regulations  or 
codes. 

It  should  be  noted  that  these 
standards  would  be  only  advisory 
unless  adopted  as  mandatory  by  other 
agencies.  Also,  they  would  be  separate 
from  the  Board's  "Minimum  Guidelines 
and  Requirements  for  Accessible 
Design"  (39  CFR  Part  1190)  and  the 
standards  prescribed  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.  4151-4157). 

B.  Chairs  Used  Primarily  for  Enplaning 
and  Deplaning 

In  many  airports,  aircraft  boarding 
chairs  (often  call  "aisle  chairs"  although 
this  term  is  sometimes  used  to  mean  an 
on-board  wheelchair)  are  used  for 
passengers  requiring  assistance  in 
enplaning  and  deplaning.  The  type  of 
equipment  most  commonly  used  is  a 
narrow,  high-back  seat  without  arm 
rests  on  a  wheeled,  tubular  frame. 
Similar  to  a  dolly,  it  usually  has  two 
wheels,  located  at  the  rear,  which  are 
about  eight  inches  in  diameter,  on  which 
the  frame  must  be  tilted  back  to  move 
the  chair  and  passenger.  The  wheels 
usually  have  no  locks  (i.e..  devices  to 
keep  the  wheels  from  turning,  popularly 
but  incorrectly  referred  to  as  brakes) 
and,  in  the  upright  position,  the  chair 
depends  on  the  contact  of  the  footplate 
VNMth  the  fioor  to  prevent  movement.  Lap 
belts,  shoulder  harnesses,  or  leg  belts 
may  be  provided  but  are  frequently 


missing  or  broken.  The  width  of  the 
chair  is  approximately  16  inches  so  as  to 
be  compatible  with  typical  aircraft 
aisles.  The  tubular  frame  and  the 
footplate  are  specifically  designed  to 
allow  the  chair  with  passenger  to  be 
carried  up  or  down  stairs  by  two  people 
or  be  wheeled  by  an  assistant  dovra  a 
narrow  aisle.  The  boarding  chairs  are 
also  used,  at  times,  for  transporting 
disabled  passengers  between  gates  at 
the  airport  when  a  transfer  to  another 
plane  is  necessary. 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  has  received 
a  number  of  reports  of  accidents  and  . 
near  accidents  involving  boarding  chairs 
during  the  enplaning  and  deplaning  of 
disabled  passengers  on  commercial 
airlines.  Passengers  using  this 
equipment  complain  of  the  chairs' 
instability  resulting  from  its  high  narrow 
design,  the  absence  or  inadequacy  of 
restraining  belts,  and  the  lack  of 
personnel  trained  specifically  to  assist 
passengers  with  physical  limitations.  In 
addition  to  safety  concerns,  passengers 
required  to  use  these  chairs  complain  of 
physical  discomfort  and  the  indignity 
which  results  from  the  use  of  the  most 
common  chairs.  Depending  on  the  chair 
design,  some  airlines  also  use  the  same 
narrow  chair  for  movement  within  the 
airport.  When  this  is  the  case, 
complaints  are  also  registered  about  the 
boarding  chair  because  it  does  not 
permit  independent  mobility;  that  is,  a 
specially  trained  person  must  always 
accompany  a  boarding  chair  user.  This 
may  preclude  the  use  of  airport  restroom 
facilities  since  the  assistant  is  not 
always  the  same  sex  as  the  passenger. 

While  the  ATBCBs  review  of  the 
equipment  used  for  assisting  passengers 


has  shown  that  aircraft  boarding  chairs 
which  have  safety  features  are  available 
on  the  market,  it  has  not  been  able  to 
identify  any  regulation  which  would 
require  airport  and  airline  operators  to 
use  such  chairs.  To  assist  the  ATBCB  in 
carrying  out  its  review,  the  Board  has 
established  a  working  group  composed 
of  representatives  from  the  Department 
of  Transportatioii,  including  the  Federal 
Aviation  Administration,  the  Civil 
Aeronautics  Board  and  other  Federal 
agendes  to  assist  the  ATBCB  in 
reviewing  existing  regulations  and  to 
develop  recommendations  to  ensure  the 
safety  of  passengers  with  disabihties. 
Preliminary  information  suggests  that 
some  of  the  problems  will  not  be  solved 
by  equipment  design  changes  alone  and 
solutions  for  those  problems  would  not 
be  appropriately  included  in  a 
specification,  liierefore,  in  addition  to 
the  equipment  issues  which  are  the  main 
focus  of  this  inquiry,  some  of  the 
information  obtained  from  the  public  in 
respoosa  to  \hi»  inquiry  may  be  used  by 
the  ATBCB  Transportation  Committee 
and  this  working  group  in  making 
recommendations  to  the  Board  or  other 
agencies  on  appropriate  means  to 
improve  such  equipment  and /or 
procedures. 

Since  responses  to  different  parts  of 
this  inquiry  may  be  forwarded  to 
different  agencies,  there  may  be  some 
duplication  in  questions. 

Dated  )uly  10,  1984. 

By  vote  of  the  Board. 

Muy  Alke  Foni, 

Chairperson,  Architectural  and 

Transportation  Barriers  Compliance  Board. 

MLLINQ  COOC 
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C.  Questions. 

The  following  questions  are  divided  Into  four  parts  representing  the 
distinct  areas  of  Inquiry  covered  by   this  Invitation  to  Conment. 
Respondents  may  answer  only  the  part(s)  which  concern  them  since  each 
part  will  be  analyzed  separately  and  may  be  forwarded  to  different 
agencies  for  implementation.  In  additon.  it  is  possible  that  some  of 
the  information  can  be  supplied  only  by  air  carriers,  engineers  or 
airport  operators.  »   a     »  v 

Jj^^^IiLI^^  ?®  provided  directly  on  the  Invitation  to  comnent;  however. 
It  additional  space  is  needed  to  answer  a  question,  please  do  not 
hesitate  to  Include  additional  sheets  of  paper.  Please  number  your 
answers  to  correspond  to  the  questions  in  each  part 

^^^^   1-  Problem  Identification.  While  the  ATBCB  has  received 

some  reports  of  problems,  including  from  our  own  Board  members,  and 
has  reviewed  complaints  made  to  the  CAB,  we  are  by   no  means  certain 
of  the  magnitude  of  the  problem.  The  Board,  therefore,  seeks 
nformation  to  highlight  additional  problem  areas  not  already  - 
identified  by  the  Board.  Questions  in  this  part  are  intended  to 
^-  [!i4  u^^^  ^^  encountered  by  disabled  air  travelers  and  to 
highlight  important  areas  of  concern.  Answers  will  assist  the 
Board  in  assessing  the  priority  to  be  placed  on  various  components 
of  advisory  standards  which  the  Board  may  develop.  This 
information  may  also  be  useful  to  other  agencies  for  areas  to  be 
addressed  in  their  own  regulation. 

Based  on  your  own  experience  or  direct  knowledge,  please  answer 
the  following  questions. 


1.1. 


With  respect  to  boarding  chairs,  what  problems  have  been 
experienced  by  disabled  travelers?  Which  of  these  problems 
have  you  experienced? 


1.2. 


How  often  do  each  of  these  problems  arise?  How  often  has 
particular  problem  happened  to  you?  Please  indicate  the 
nature  of  the  problem  and  the  number  of  times  that  you  have 
experienced  a  particular  problem  and/or  the  number  of  times 
that  you  have  knowledge  of  a  particular  problem  occurring 
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Problem 


Number  of  times 
you  have  experienced 
problem 


Number  of  times  you 
have  knowledge  of  a 
particular  problem 
(does  not  Include 
your  own  experience) 


Part  2, 


1.3.  With  respect  to  each  of  the  problems  identified  above, 
please  describe  the  cause  of  the  problem.  For  example, 

}  was  it  caused  by  chair  design  flaws?  Airline  or  airport 

personnel?  Combination?  Other? 


1.4.  Could  these  problems  be  corrected  by  adequate  personnel 
training?  If  so,  who  should  be  trained? 


1.5 


Were  the  problems  a  result  of  failure  to  properly  maintain 
equipment?  If  so,  please  describe  the  type  of  problem. 


Specifications.  Some  of  the  problems  encountered  during  enplaning 
and  deplaning  appear  to  be  a  result  of  the  design  of  the  most  comrxDnly 
used  chairs. 

Questions  in  this  part  relate  to  actual  design  features  that  might 
be  incorporated  in  an  ideal  chair.  Answers  from  this  part  may  be 
used  by  the  ATBCB  to  develop  a  model  specification  which  could  be 
used  by  the  airline  industry  in  preparing  specifications  for  bid, 
the  insurance  industry  to  determine  insurance  coverage,  or  by 
local.  State  or  other  Federal  agencies  as  part  of  their  own  binding 
regulations. 

2-1.  Type  of  Specification.  Specifications  can  generally 

be  grouped  into  two  categories:  performance  and  prescriptive. 
Performance  standards  specify  the  functions  a  device  must 
perform  without  specifying  the  manner.  Prescriptive 
t     standards,  on  the  other  hand,  specify  a  particular  design 
;     feature  or  additional  equipment  to  be  added  to  the  device.  A 
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performance  standard  for  a  boarding  chair  might  be  that  It  be 
designed  to  be  capable  of  maintaining  a  98th  percentile 
quadraplegic  In  an  upright  seated  position.  A  prescriptive 
specification  might  call  for  armrests,  lap,  and  shoulder 
harnesses.  To  be  useful,  a  performance  specification  may 
need  to  prescribe  a  test  to  be  passed  to  determine  whether  a 
particular  design  meets  the  criterion.  Such  a  test  might  be 
that  a  98th  percentile  anthropomorphic  durmiy  be  retained  when 
the  chair  is  tipped  sideways  at  a  30°  angle  (or  some  other 
appropriate  angle).  Alternatively,  a  combination  of  the  two 
can  be  used,  such  as  requiring  lap  and  shoulder  belts  and/or 
that  a  dwTiTiy  be  retained  at  a  prescribed  angle  (the  "and/or" 
means  that  lap  belts  can  be  proyided  which  also  pass  the 
test,  or  some  other  method  which  passes  the  test,  but  not 
merely  providing  lap  belts). 


2.1.1.  Should  the  ATBCB  develop 
boarding  chairs? 


I 

advisory  standards  for 

( 


2.1.2.  If 'so,  should  the  ATBCB  develop  performance  standards 
or  prescriptive  (specific  design)  standards? 
Combination?  Please  describe. 


2.1.3.  If  the  standards  should  be  performance,  what  specific 
requirements  should  be  included? 


2.1.4.  What  tests,  if  any,  should  be  performed? 


2.1.5.  Who  should  perform  the  tests?  Manufacturer?  Air 
Carrier?  Independent  testing  laboratory? 
Other  (specify)? 


'l-l'      Independent  Mobility.  The  standard  manual 

wheelchair  has  two  large  wheels  with  handrims  for 
self-propulsion.  To  be  usable,  such  wheels  must 
the  seat  level  and  the  seat  must  fit  between  the 
In  order  for  such  a  chair  to  fit  down  the  narrow 
(approximately  16  inches)  of  a  typical  airplane, 
would  be  extremely  narrow  and  probably  unusable. 


come  above 
two  wheels, 
aisle 
the  seat 
To  provide 


for  the  maximum  boarding  chair  seat  width,  consistent  with 
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the  narrow  aisle,  chair  designers  have  used  only  small  wheels 
placed  below  the  seat,  thus  sacrificing  Independent  mobility. 
This  Is  generally  only  a  problem  If  the  chair  Is  used  outside 
the  aircraft  or  for  maneuvering  In  the  lavatory.  Some  recent 
designs  of  travel  chairs  have  both  standard  large  rear  wheels 
and  four  small  casters.  The  large  wheels,  which  allow 
Independent  mobility  outside  the  aircraft,  can  be  quickly  and 
easily  removed  to  allow  the  chair  to  traverse  narrow  aisles. 
The  disadvantage  1s  that  the  separate  wheels  could  be  damaged 
or  misplaced  when  not  attached  to  the  chair.  In  the  narrow 
aisle  configuration,  the  chair  can  be  moved  by  many  disabled 
people  by  grasping  stationary  objects,  such  as  lavatory  grab 
bars,  and  pulling  or  pushing  oneself  along.  Even  this 
procedure  Is  not  possible  with  the  most  cormon  boarding  chair 
since  It  has  only  two  wheels  and  must  be  tipped  back  to  roll. 

2.2.1.  Should  a  standard  for  an  aircraft  boarding  chair 
allow  a  user  to  propel  and  maneuver  the  equipment 
without  assistance? 


If'thls  same  chair  Is  used  as  a  circulation  chair 
for  transporting  passengers  within  the  terminal, 
then  Is  Independent  mobility  needed? 


On  board  the  aircraft? 


2.2.2.  If  so,  can  this  be  accomplished  without  large 
wheels  with  handrlms? 


2.2.3.  If  large  wheels  with  handrlms  are  used,  how 

can  the  chair  be  made  narrow  enough  to  traverse  the 
aisle? 


2.2.4.  If  large  wheels  are  to  be  removed,  how  can 

they  be  kept  with  the  chair  to  avoid  damage  or 
misplacement? 


2.2.5.  Should  boarding  chairs  be  rollable  without 
having  to  be  tipped  back? 
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Safety.  In  addition  to  complaints  about  inadequate  seat 
belts  and  harnesses,  some  disabled  individuals  complain  of 
the  lack  of  armrests.  This  contributes  to  the  feeling  of 
Insecurity  associated  with  the  narrow,  highback  design  which 
makes  the  chair  inherently  unstable.  Some  experimental  chairs 
have  been  designed  with  outriggers  which  provide  stability 
but  can  be  folded  for  aisle  passage.  Another  complaint 
involves  the  absense  of  wheel  locks  (often  incorrectly  called 
"brakes")  to  help  prevent  the  chair  from  rolling.  While 
even  the  most  efficient  wheel  locks  cannot  prevent  the  chair 
from  moving,  especially  on  a  smooth  floor,  they  can  contribute 
significantly  to  steadying  the  chair  while  a  disabled  person 
transfers  from  his/her  chair  to  the  boarding  chair. 

2.3.1.  Should  a  boarding  chair  be  required  to  have  lap, 
shoulder,  and  leg  harnesses? 


2.3.4. 


How  should  they  be  attached? 


Sfiould  the  user  be  able  to  operate  them  unassisted? 


Would  a  performance  specification  be  better? 
(If  so,  what  should  it  be?) 


2.3.2.  Should  a  boarding  chair  be  required  to  have 
armrests?  Why?        i 


2.3.3.  Should  wheel  locks  be  prescribed?  Why? 


Should  the  chair  be  required  to  be  as  stable 
(from  sideways  tipping)  as  a  standard  wheelchair? 


What  should  the  standard  be? 


How  should  it  be  measured?  How  should  it  be 
accomplished? 


2.4.  Single  Design.  There  are  actually  three  classes  of 

wheelchairs  which  may  be  used  by  a  disabled  person  traveling 
.  by  air:  In  addition  to  the  chairs  used  for  enplaning  and 
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deplaning  passengers  (I.e.,  boarding  chairs)  described 
above,  there  are  airport  circulation  chairs  and  an  on-board 
wheelchairs.  The  airport  circulation  chair  1s  frequently  a 
"standard"  adult  size  wheelchair.  Because  they  are  intended 
to  acconmodate  the  entire  spectrum  of  disabled  passengers 
they  rarely  fit  any  one  Individual  and  are  often  described 
as  uncomfortable.  They  may  also  have  been  modified  to 
prevent  folding  to  make  unauthorized  removal  from  the 
airport  more  difficult.  The  on-board  wheelchair  has  been 
specifically  designed  for  circulation  within  the  aircraft, 
especially  to  the  restroom.  Particular  attention  has  been 
given  to  weight  and  foldability  due  to  stowage  requirements. 
Such  requirements  are  not  necessarily  relevant  to 
enplaning/deplaning  chairs  or  airport  circulation  chairs. 
Most  on-board  wheelchairs  could  be  used  for  enplaning  and 
deplaning  but  there  is  a  reluctance  to  take  such  chairs  far 
from  the  aircraft  where  they  are  to  be  kept. 

2.4.1.  Can  one  chair  design  be  used  for  all  three 
functions? 


2.4.2.  If  so,  should  a  single  design  be  used? 


2.4.3.  If  so,  how  should  the  problem  of  independent 
mobility  in  the  airport  be  addressed? 


2.4.4.  What  design  features  should  be  incorporated  to 
prevent  unauthorized  removal? 


Will  these  features  compromise  the  utility  of  the 
chair? 


2.4.5.  Are  there  characteristics  unique  to  one  or  more 
classes  of  chairs  that  makes  a  single  design 
impractical? 


2.5.  Seating.  For  easy  transfer,  the  seat  of  the  chair 
used  for  enplaning/deplaning  physically  handicapped 
passengers  should  be  compatible  with  airport  circulation 
chairs,  on-board  wheelchairs,  aircraft  seating,  and  personal 
wheelchair  seats. 


2.5.1.  What  should  the  seat  height  be? 
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2.5.2.  Should  the  seat  be  padded? 


With  a  specific  thickness?  (How  thick?)  Is 

specific  padding  needed  only  if  this  same  chair  is  used  as  an 

airport  circulation  chair? 


2.5.3.  Should  the  chairs  be  provided  with  folding 
armrests  for  easy  transfer? 


Sliding  seat  panels  to  create  a  "bri 


dge"  between 


boarding  chair  and  wheelchair  or  aircraft  seat  for 
easy  transfer? 


2.6.  Scope.  The  Board  is  aware  that  some  of  the  problems 

result  from  the  apparent  failure  to  have  a  sufficient  number 
of  boarding  chairs  or  to  provide  the  equipment  in  a 
reasonable  time.  Where  mobile  lounges  (vehicles  which 
transport  passengers  from  aircraft  parked  at  maintenance 
facilities  to  terminals)  are   used,  it  is  necessary  to  have 
the  chair  on  board  the  lounge  before  it  leaves  the  terminal. 
Disabled  travelers  have  reported  that,  in  spite  of  advance 
notice,  such  chairs  are   not  always  available.  On  other 
occasions,  chairs  are  not  provided  even  when  the  pilot  has 
been  asked  to  "radio  ahead". 

2.6.1.  Should  a  boarding  chair  be  kept  at  each  gate  or 
jetway? 


2.6.2.  Should  a  boarding  chair  oe  kept  on  each  mcoile 
lounge?  i 


2.6.3.  Should  a  boarding  chair  be  kept  at  some  measurable 
distance  from  each  gate  or  jetway?  If  so,  what 
should  that  distance  be? 


2.6.4, 


Should  a  maximum  time  be  established  between  gate 
arrival  of  the  aircraft  and  availability  of  the 
boarding  chair?  If  so,  what  should  it  be? 
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2- 7-  Boarding  Chairs:  Other  Concerns.  In  addition  to  the 
above  mentioned  questions,  are   there  other  issues  which 
should  be  addressed  in  this  advisory  standard  for  boarding 
chairs: 


^^''^  ^-  Procedural  Issues.  Even  if  the  ATBCB  develops  an  advisory 

specification  for  the  chair,  resolution  of  the  problems  may  also 
depend  on  the  adequacy  of  the  training  received  by  chair  users 
airport  and  airline  personnel  and  the  extent  to  which  the  chair  is 
maintained  in  proper  working  order.  While  these  procedural  issues 
are  beyond  the  scope  of  an  advisory  standard  which  may  be  developed 
ty   the  ATBCB,  information  about  such  problems  may  assist  the  Board 
in  weighing  the  relative  importance  of  various  design  features 
Moreover,  this  information  may  be  of  value  to  the  airline  Industry 
by  highlighting  particular  problem  areas  which  the  Industry  may  need 
to  address  by  developing  better  training  and  maintenance  programs. 
in  addition,  the  answers  to  questions  in  this  part  may  be  useful  to 
other  Federal  agencies,  such  as  the  Department  of  Transportation, 
n  developing  their  own  regulations  in  this  area.  In  order  for  the 
Industry  and  other  agencies  to  properly  address  this  subject, 
information  on  existing  programs  and  indentified  problems  is'needed 


3.1 


Training.  Some  of  the  problems  with  current  boarding 
chairs  appear  to  result  from  inadequate  training  or  failure 
to  train  the  appropriate  personnel.  Some  supervisory 
personnel  have  been  reported  to  have  "recruited"  the  nearest 
able  bodied  person  rather  than  anyone  with  specific 
training.  It  is  also  not  always  clear  whether  the  assisting 
personnel  are  airline  or  airport  employees.  In  addition,  a 
new  type  of  chair  may  necessitate  specific  training. 

3.1.1.   Is  specific  training  necessary  to  assist  in 
enplaning  and  deplaning? 


3.1.2.   What  training  programs  are  currently  used? 
Which  personnel  are  being  trained? 


3.1.3.  Who  currently  provides  boarding  assistance  and  who 
currently  provides  the  training? 
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3.1.4, 


What  type  of  training  should  be  provided  and 
to  which  airport  and  airline  personnel? 


3.1.5.  What  retraining  schedule  is  used'?'  How  is  the  need 
for  retraining  determined?. 


3.1.6.  Can  elements  from  existing  programs  be  combined 
to  form  a  model?        | 


3.2.  Maintenance.  Some  of  the  problems  seem  to  have  been  caused 
by  a  failure  to  maintain  equipment  in  proper  working  order. 

3.2.1.  What  maintenance  practices  are  currently  followed? 


On  what  schedule? 


3.2.2.  Are  there  specific  maintenance  standards  for 
boarding  chairs  or  similar  equipment? 


3.2.3.  Who  currently  performs  mairtenance? 


Airport  personnel? 


Airline  personnel? 


Other? 


! 


3.2.4.  Is  the  maintenance  program  verified? 


If  so,  who  is  responsible? 


If  not,  who  should  be?   ^ 
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Airport? 


A1r  carrier? 


3.2.5.  Does  the  manufacturer  supply  a  suggested 
maintenance  schedule? 


If  so,  1s  the  schedule  adequate? 


^^""^  ^-   Demographics.  Answers  to  the  questions  1n  this  part 

win  be  used  for  statistical  purposes  only  to  help  develop  a 
profile  for  reports  to  the  Board  and  other  Federal  agencies. 
Supplying  this  Information  1s  optional  and  failure  to  do  so  will 
not  In  any  way  affect  the  validity  of  responses  to  other 
questions.  Please  Include  this  sheet  or  a  reasonable  facsimile 
with  your  comn^nts.  (Check  all  answers  that  apply). 

4.1.  Which  of  the  following  categories  apply  to  you? 


4.2. 


4.1.1.  Wheelchair  user. 

4.1.2.  Walker,  crutch,  other  mobility  aid  user. 

4.1.3.  Visually  Impaired. 

4.1.4.  Hearing  impaired. 

4.1.5.  Able-bodied. 

4.1.6.  Other  (specify) 


If  you  have  a  disability,  what  type  of  aids  do  you  use 
primarily? 

4.2.1.  Manual  wheelchair. 

4.2.2.  Power  wheelchair  (except  three-wheeled)  with  gel  or 
dry  cell  battery. 

4.2.3.  Power  wheelchair  (except  three-wheeled)  with  wet 
cell  battery. 

4.2.4.  Three-wheeled  power  chair  with  gel  or  dry  cell 
battery. 

4.2.5.  Three-wheeled  power  chair  with  wet  cell  battery. 
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4.2.6.  Walker,  cane  or  other  mobility  aid, 

4.2.7.  Crutches.  ^ 

4.2.8.  Hearing-ear  or   helping  dog. 

4.2.9.  White  cane  (visually  impaired). 

4.2.10.  Dog  guide,  (visually  impaired) 

4.2.11.  Hearing  aid. 

4.2.12.  Other  (specify) 


4.3.  Are  the  conments  submitted  on  behalf  of  an 
organization  or  as  as  individual? 

I 

4.3.1.  Officially.   (Please  name  organization  or 
agency. ) 

4.3.2.  For  n\yself. 

4.4.  Are  you  a  member  of,  or  employed  by,  any  of  the  following 
organizations,  companies,  or  agencies? 


4.4.1.  Consumer  organization. 

4.4.2.  Social  service  agency. 

4.4.3.  Air  carrier. 

4.4.4.  Airport  operator. 

4.4.5.  Air  carrier  trade  association. 

4.4.6.  Airport  operator  trade  association. 

4.4.7.  Manufacturer/supplier  of  mobility  aids. 

4.4.8.  Engineer/designer 

4.4.9.  Federal  government. 

4.4.10.  State  or  local  government. 

I 

4.4.11.  Manufacturer/supplier  of  aircraft  or  related 
equipment.  , 

4.4.12.  Rehabilitation  professional. 

4.4.13.  Airline  personnel  labor  or   professional 
organization. 


4.4.14.  Other  (specify) 
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4.5.  On  the  average,  how  frequently  do  you  travel  by  air? 

4.5.1.  Less  than  once  a  year. 

4.5.2.  From  one  time  to  five  times  a  year. 

4.5.3.  Five  to  ten  times  a  year. 

4.5.4.  More  than  ten  times  a  year. 


4.6. 


Have  you  ever  used,  a  boarding  chair?  If  so,  which 
type? 

4.6.1.  High-back  dolly,  (standard  chair  described 
previously) 

4.6.2.  Am1go  Escort. 

4.6.3.  Manten  Airport  Buggy. 

4.6.4.  Whilshire. 

4.6.5.  Newton. 

4.6.6.  Other  (specify) 


4.7. 


Are  you  familiar  with  any  of  the  following  boarding  chairs, 
even  though  you  may  never  have  used  one? 

4.7.1.  High-back  dolly  (standard). 

4.7.2.  Amigo  Escort. 

4.7.3.  Manten  Airport  Buggy. 

4.7.4.  Whilshire. 

4.7.5.  Newton. 

4.7.6.  Other  (specify)  


D. 


Other  Areas  of  Concern.  Complaints  filed  both  with  the  CAB  and  the 

ATBCB  Indicate  that  enplaning  and  deplaning  is  only  one  of  several  areas 
where  barriers  to  air  travel  have  been  encountered  by  disabled  persons 
Other  problems  have  resulted,  for  example,  from  the  absence  or  inadequacy 
of  Ifting  devices  for  boarding  aircraft,  the  abseflce  or  inadequacy  of 
provisions  for  oxygen,  and  problems  with  transporting  electric  wheelchairs 
with  wet  cell  batteries.  Should  issues  such  as  these  and  others  be 
addressed  by  future  ATBCB   advisory  rules?  Please  identify  specific 
problems  disabled  travelers  have  encountered. 
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DEPARTMENT  OF  LABOR 

Employinent  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federaily  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon'Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Ubor's 
Orders  »-63.  48  FR  35736  (1983).  and  6- 
84,  49  FR  32473  (1964).  The  prevailing 
rates  and  fringe  benefita  determined  in 
these  decisions  shall,  hi  accordance 
with  the  provisioiu  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  hmitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
ia  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration.  Wage  and  Hour 
Division.  Office  of  Program  Operations. 
Division  of  Wage  Determinations. 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modification  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Jan.  13, 
Do. 
Do. 
Do. 


Afkansas: 

AR84-4090 „„ Jan.  13,  1984. 

AH84-4091 

AR84-4092 

AR84-4093 

Calitorraa. 

CAM-S0O1 „ M».  30.  1984. 

CA83-S119 Sept  18.  1983. 

WInois  IL83-2037    _ Apr  29,  1983 

N«w  Mexico  NMS4-4027 May  18.  1984 

Nevada.  NV84-5017 June  29.  1984. 

Pannsytvanta: 

PA83-3047 Oct  14,  1983. 

PA83-3048 Oct  7,  1983. 

Tannessee  TN84-1023 Aug.  31.  1984. 

Texas  TX84-4036 May  25.  1964. 

Wisconsin:  WI84-6025 ™™ Aug.  24.  1984 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


Mlaacxjn;  MO84-4014  (MO64-4054) Mar.  9.  1984. 

t4aw  Yorti:  NY83-3003  (NV84-3036) Mar  25,  1983. 


Signed  at  Washington,  D.C.  this  7th  day  of 
September  1984. 
James  L.  Valin, 

Assistant  Administrator. 
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.ODIFICAnCNJ   P.    1 


DECISION    «AP84-4090-MOD.I5 


(49   FR   1844-Jan.  13,    1984) 

GARIAND,    CLARK,    i  HOT 

I   SntlNG   COUNTIES,  ARKANSAS 

CHANGE: 


XABORERS : 


Group  1 

Group  2 

Group 

Group 

Group 

Group 

Group 


DECISION    tAR84-4091-MOp. »S 


(49  FR   1845-Jan.    13,    1934) 

inilON    AND    OUACHITA 
I  COUNTIES ,    ARKANSAS 

CHANGE: 


LABOBERS : 


Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
^rouo   7 

:iNE    CONSTRUCTION: 
Electrical   contracts 


t)OTNOTE : 
"-    3-3/4% 


$20,000   or    less;" 
Lineaan,    Operators 
Cable  Splicers 
Electrical   contracts 


$20,  OOP:' 


Lineman,  Operators 
Cable  Splicers 
Electrical  contracts 


T^n.nno  or  less  and 

over   520,000: 
Groundman 
Truck   Driver 
Winch   Ooerator 


1.00 


Hovfy 


'■"*«•       "''CISICN      «fJ>94-4092-Wnn.t7 
•«*■<'»      'A9   FR   1846-Jan.  13,   19S4, 


R«t«f 


$6.41 
6.66 
6.81 
6.91 
7.06 
7.31 
7.21 


$6.41 
6.66 
6.81 
6.91 
7.06 
7.31 
7.21 


14.71 
15.01 


15.50 

15.80 


6StJR 

70%JR 
80%JR 


.45 
.45 
.45 
.45 
.45 
.45 
.45 


.45 
.45 
.45 
.45 
.45 
.45 
.45 


SEBASTIAN,    CRAWFORD,     AND 
WASHINGTON    COUNTIES, 
ARKANSAS 

CHANGE : 


SEBASTIAM  AND  CRAWFORD 


COUNT  IE.':: 

LABORERS ; 
Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
Group  7 


DEC1SI0N_«A?  e  4-4  :  •?  3 -MCC .  •  6 


(49  FR  184 


13,    1984 


PULASKI  AND  JEFFERSON 
COUNTIES,  A.=  KA.'.SAS 


CHANGE : 


LABORERS : 


Group  1 
Group  2 
Group  3 
Group  4 

Group  5 
Group  6 
Group  7 


S6.41 
6.66 


,81 
,91 

.06 
,31 

,21 


«r„.„ 


$6.41 

$1.45 

6.66 

1.45 

6.81 

1.45 

6.91 

1.45 

7.06 

1.45 

7.31 

1.45 

7.21 

1.45 

$1.45 
1.45 


45 
45 


1.45 

1.45 

1  .45 


K3DIFICAT10NS  P.    2 


DECISION  NO.    CA83-5119 
MOD.     t5 

(48    FR   41702    -   September. 
16,    19831  I 

San   Dieqo  County,    CA 

Change: 

Electricians: 
Electricians 

Cable  Splicers 

Utility  Technician 

Sound  Installers 


DECISION  NO.  NV84-5017  - 
MOD.  II 
(49  FR   26374-  June  29, 

1984) 
Washoe  County,  Nevada 


Change: 

Bricklayer 
Carpenters 
Ironwcrser 
Fence  Er 
Ornament 
c  i  ng : 
Power  Eaui 
ators  (E 
driving 
Erection 
Change 
fits 
Power  Equi 
ators:  P 
Group 
Group 
Group 
Grou{> 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Group 
Power  Eoui 
ators:  S 
Group 
GrouD 
Group 
Group 


$20.0(JS3.83+ 
3% 
20.43  3.83* 

'   3% 
16.50   .74+ 

i   3« 
16.41  1.46+ 
3% 


Stonemason 


ectors 

al;  Reinfor- 

Structural 

pment  Oper- 

xcept  Pile- 

and  Steel 

)  : 
Fringe  Epne- 
only  to  reac 

pment  Oper- 

iledrivinq: 

1 

1-A 

1-B 

2-A 

2-B 

2-C 

2-D 

3 

3-A 

4 


tee-  Erect  i  on : 


$13.40 
12.23  ! 


I 


S2.66 
5.47 


17.16 
18.05 


$11.03 


15.03 
15.55 
15.85 
15.85 
16.67 
16.99 
17.22 
17.44 
18.10 
18.92 
1 9  .  I  9 
2  0  .  9  C 


15.74 
16.  3C 
17.86 
18.06 


DECISION   NC. 

^^'04-5017 

Bn.e 

M««rty 
Ritn 

fCont'd' 

B.".'  -1 

Change  (Cont'd) :         > 
Power  Equipment  Oper- 
ators: Steel  Erection 

Group  4-A  S1B.54 

Group  5  19.30 

19.94 
20.40 
20.84 
22.42 


S11.03 
11. C3 
11.03 
11.03 
11.03 
11.03 


S>IK 

H«wny 


DECISIOS  NO.    PA83-3047    - 


MOD .    No      I 

(49  FR  46922  -  October  14 

1983) 

Luierne  Co..    Pennsylvania 

CHANGE: 

w    I     1     < 

y.ii.wrier-;s 

Carpen: er s 
Harelton,    Fretland, 
Bloclc   Creek,    Butler, 
Dennison.    Foster, 
Hazle,    Hallenback. 
Nescpeck.    Sugarloaf 
and    lower   part   of 
S  a  I  em  Twr  s 

Power   Equipment  Op. 


;i6.57 


11.03i 

11.03( 

11.03 

11.03 

11.03DECISION  NO.    PA83-3048   - 

11.03 

11.03 

11.03 

11.03 

11.03 

11.03 


11  .C3 


MOB,  i?; 

(48  FR  45917  -  October  7, 

1983) 

Lackawanna.    Susquehanna, 

Wayne  &  Wvoraing  Counties, 

Pennsyl van :a 

CHANGF 
Power    Ecuipment 
Ocera  tens 
Group    1 


11.0  3 


14,50 
15.89 


15.89 


2.55 


2.55 


26.  t' 
-fa 


26    f 


•«5 
9 

a 


s 


< 
C 


P 

Z 

c 


D. 
a; 
■< 

"E 
« 

3 

cr 

-J 


CO 

2 


z 

o 


.•^  p.    3 


(auc 

•ak 

1 ■ 

HMrty 

HMrty 

MCISION   NO.    CA84-5001    - 

KtUmi 

DECISION   NO.    CA84-50C1 
CONT'D 

NatM 

W6b.  n 

(44   FR  12873    -  March   30, 

1984) 

GLAZIERS: 

Alameda,    Alpine,    Araador, 

Area   5 

18.83 

3.89 

Butte,    Calaveras  Counties 

, 

Area   6 

13.58 

3.04 

etc.,    California 

IRONWORKERS : 

Fence  Erector 

17.16 

8.78 

Reinforcing,    Ornar-.ental 

CHANGE: 

i    Structural 

18.05 

8.78 

BOILERMAKERS 

$21.60 

4.25 

LINE    CONSTRUCTION: 

BRICKIAYERS: 

Area   1: 

Area    3 

16.24 

4.91 

Groundman 

18.87 

5.45  + 

Area    4 

16.24 

4.91 

3» 

Area    S 

17.24 

4.91 

Line  Equipment  Opera- 

Area   7 

15.55 

4.45 

tors 

22.64 

5.4  5+ 

CARPENTERS : 

3% 

Area   1: 

Linemen 

25.16 

5.4  5+ 

Carpenters 

20.27 

6.455 

3» 

Hardwood   Floorlayers, 

Cable  Splicers 

27.16 

5.45- 

•  Shinglers;    Power   Saw 

3% 

Operators:    Steel 

Area   6: 

Scaffold   Erector   and 

Groundman 

14.17 

6.30+ 

Steel  Shoring   Saw 

3% 

Filers 

20.42 

6.455 

Linemen,    Technicians, 

1 

Millwrights 

20.27 

7.455 

Equipment  Operators 

18.89 

7.49*    • 

Piledrivermen 

19.38 

8.835 

3% 

Area    2; 

Cable   Splicers 

21.25 

7.48  + 

Jaroenters 

17.64 

6.45S 

3% 

Hardwood    Floorlayers; 

Area   9: 

Shinglers:    tower   Saw 

Groundman    &   Trick 

Opbi    Steel    Scaffold 

Drivers 

18.42 

7.298- 

Erector    (   Steel   Shor- 

3% 

ing:    Saw  Fliers 

17.79 

6.455 

Linemen 

22.56 

7.298- 

Millwrights 

18.54 

7.455 

3% 

Piledrivermen 

19.38 

8.885 

Heavy  Equiper.r   Opera- 

CEMENT   MASONS 

16.02 

6.18 

tors 

22.10 

7.298-' 

ELECTRICIANS: 

3» 

Area    6  : 

Area    13: 

Electricians 

25.16 

5.45+ 
3% 

Groundmen 

22.07 

7.  2(,* 
3» 

Cable    Splicers 

27.16 

5.45+ 
3% 

Linemen,    ""echj^ic  lans 

25.96: 

7.:€-   1 
3% 

Area    14: 

Cable   Splicers 

29.21 

7.26  + 

Electricians 

25.96; 

7.26+ 

3* 

3% 

MARBLE    SETTERS 

19.27 

3.53 

Cable    Sp:icers 

29.21 

7.26  + 
3% 

PAINTERS: 
Area   4 : 

ELEVATOR    CONSTRUCTORS: 

Brush 

21.08 

4.12 

Mechanics 

29.39 

J.29+a 

Tapers 

22.38 

4.12 

Helpers 

20.57 

3.29+a 

Area    7: 

Probationary    Helpers 

14.69! 

Bru?:h 

Spray;    Sandblasting; 

20.43 

4.63 

,    Steam  Cleaning 

20.93 

4.68 

Drywall    Finisher 

21.43 

4.66 

Fapernanqers 

21.43 

4.c8 
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DECISION  NO.  CA84-5001 
CONT' D 


PAINTERS 
Araa  10 

Brush 

S  or  a  ■•■ : 


(CONT'D) 


S  a  n  i  1 1  a  s  t  e  r  5 
Srr.rt„rd.    ?"*eel      Pwinc 
S  ta'^e;    Ta  ^ers ; 

Pac^rhangers 
PLASTERERS: 
Area    5 
[LUMBERS; 
Area  1 
•FtUMBERS;    STEAMFITTERS : 

Area  7 
ROOFERS : 
Area  1 : 
Roofers 

Mastic  WorJcers;    Fettle- 
men    (    2    kettles   w/o 

pUT,  pS  ) 

Bi ta.T.astic:    Enamelers; 
Pipewrappers;    Coal 
Tar    Buiid-up 
Area    5 : 

Roofers 

Mastic  Workers;  Kettle- 
men  (2  )tettles  w/o 
pumps) 

Bitumastic;  Enamelers; 
Pipewrappers;  Coal 
Tar  Pitch 
Area  8 ; 

Roc  f  e  r  s 

Mastic  Workers;  Kettle- 
men  (2  kettles  w/o 

pu.T,ps! 
Bitumastic;  EnaTelers; 
Pipewrappers;  Coal  Tar 
sheet'  metal"  WORKERS 


Area 

1 

Axea 

3 

Area 

5 

Area 

■' 

Area 

9 

Area 

10 

Area 

11 

Area 

12 

TILE    SETTERS: 

Area 

1 

•mm 

HMMy 

12.00 

2.41 

12.24 

2.41 

17.92 

8.25 

26.42 

5.88 

'    29.97 

11.00 

17.00 

7.37 

17.25 

7.37 

19.00 

7.37 

16.10 

7.65 

16.35 

7.65 

18.10 

7.65 

16.80 

6.40 

: " .  c  5 

6.40 

18.80 

6.40 

26.36 
18.38 
21.46 
26.66 
26.19 
26.24 
22.92 
25.64 

6.36 
4.94H2* 
7.50 
6.08 
6.76 
6.30 
6.86 
9.21 

22.01 

4.32 

TFCISION    N' ,     Tf =4 

-50C1 

CONT': 

■DPV/ZRS: 

TRUCK 

Grou  p 

1 

Grou  r 

2 

Grou  p 

3 

Group 

4 

Grou  p 

c 

- 

Group 

6 

GrouD 

7 

Group 

8 

Group 
Group 
Group 

9 

10 

11 

Group 

12 

Group 

13 

Group 

Group 
Group 

14 

15 
16 

Group 

17 

Group 

18 

Group 
Group 

19 

20 

Group 
Group 

21 
22 

GrouD 

23 

Group 

24 

Group 

25 

GrouD 

26 

Group 

27 

Group 

29 

Grou  p 

30 

Group 

Group 

31 
32 

Group 

33 

Group 

34 

GrouD 

35 

Group 

36 

•3rou  p 

37 

arouo 

38 

Group 

28 

.«. 

1 

DlUi 

»"•». 

16.30 

6.54 

16.38 

6.54 

16.40 

6.54 

16.41 

6.54 

16.42 

6.54 

16.43 

6.54 

16. 4S 

6.54 

16.47 

6.54 

16.48 

6.54 

16.50 

6.54 

16.51 

6.54 

16.55 

6.54 

16. S6 

6.54 

16.57 

6.54 

16.60 

6.54 

16.61 

6.5; 

16.62 

6.54 

16.64 

6.54 

16.65 

6.54 

16.66 

6.54 

16.71 

6.54 

16.74 

6.54 

16.75 

6.54 

16.84 

6.54 

16.85 

6.54 

16.85 

6.54      1 

16.88 

6.S4      1 

16.94 

6.54      ' 

16.95 

6.54     ; 

16.98 

6.54     ■ 

17.04 

6.54     ' 

16.97 

6.54      , 

17.19 

6.54     : 

17.29 

6.54      1 

17.24 

6.54      1 

17.49 

6.54      ' 

17.64 

6.54      , 

16.90 

6.54  ! 
i 
1 

i 
1 

i 

i 

OS 


a 

a. 


7S 
5* 


< 

2 
o 


c 
ffi 
"< 

en 

(t 
■a 

CO 

3 

cr 

n 


CO 

2 

2 

o 

i' 
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DECISION  NO. 

hoc. 


1L83-2037   - 


,--    TT 

1:48    ra   19583    -   April   29. 

1983) 

Illinois ,  Indiana , 

Michigan,  Minnesota, 

Hew  York,  Ohio. 

Pennsylvania,  and 

Wisconsin 

DRILL  BOATS: 
Engineer 

Blaster 

Fireman 

Driller,  Welder, 
Machinist 

Oi  ler 


nOATTNG   EQUIpyKNT 

~i:euT^'  ■■-■^: — sraglin-e.  i 

r^.r-':~   '^■•':g:TnTCTT3^) 
~P"rc  -e.  -       .ess    than  ! 

$250.  OjC 
Engineer   {■    Operator   '  21.05 

I  Equipner:    Opera:;,  r        18    ~5 


S*itc 


$16 

40 

$2.03 

+c 

16 

57 

2.03 
+c 

15 

89 

2.03 
+c 

16 

41 

2.03 
+c 

15 

62 

2.03 

Firemar 
Oili-r 


17.70 
15.60 


ProJe.c's    5250.000   or 
xore 
Engineer    i    Operator    i  21.65 

E--.uipner-;    Operator         19.20 

Fireman  18.10 

Oiler  16.00 

Footnotes    e   and    f 


5.15 

+g 

5.15 

+g 
5.15 

+8 
5.15 


5.15 

+8 
5.15 

+g 
5.15 

+g 
5.15 

+g 


DECISION    NO.    >JMB4-4027    - 


l9    FR    21263    -    5/18/84) 
Statewide    fexcludinq 
Eddy    i   Lea   Cos.    for 
buildinq    construction) 
New  .Mexico 

CHANGE 


Power    Equipment  Ops. 
General    Building   Cons! 

Group   1 

Group  II 

Group   III 

Group   IV      ' 

Group  V 

Group  VI 

GrouD  VII 

Group  VIII 
P-^wer    Equionent  Ot^s. 
Heav/   Construction: 

Group    I 

Croup  :: 

Group    III 

Group    rv 

Group  V 

Group   '.": 

Group  VII 

Group  VIII 
Sheet   retal   workers: 
Zone    '.  I  -." 
Zone    i:-B 
Zone    i:-C 


S11.08 
12.22 
12.  30 
12.51 
12.57 
12.67 
12.77 
13.95 


11.03 
12.17 
12.25 
12.46 
12.52 
12.62 
12.72 
13.90 


1.95 

1.95 
1.95 
1.95 
1.95 
1.95 
1.95 
1.95 


95 


14.30    2.n*jV 

15.80  :.i7*;s 

16.55    2.17-5ip 
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DBCIEIQK  •JC.    k:94-5j25-MOD  #1 
(49  rP-35"'P--  Aixjust   24,    1984) 
La  Crosse,   htinroe  a.'^i  VerriDn 
Counties  Wisconsi-'. 

Chance:  , 

BricJcla'.'ers 
Sheet  Het^l  Workers 


v«telders;     Receive  rate  tre- 
scribed  for  craft  perfonning 
operation  to  which  welcir*?  is 
incidental. 

Dnlisted  classifications  needed 
for  wor)t  not  included  within 
the  scope  of  the  classifi- 
catior^s  listed  nav  be  adied 
after  a^^furi  only  as  t:!rT>.'ided 
in  the  labor  sta-ndairis  con- 
tract clauses    (29  CFR, 
5.5ia! (1) 111)). 


Mowrty 


$14.30 
14.48 


DECISION  NUMBER  TN84-1C; 
Mod  y  1 
(49  FR  34644 
1964  i 


Aucr-st     2  1  , 


2.35 
2.00* 
3% 


Carter,  Greene,  Hawkins, 
Johnson,  Sullivan,  Unic 
i  Washington  Cos.,    TN 

i     CHANGE; 


BCriEFA 


ERS 


ATX: 

br:cki^.yef,s 


116.30 


13.20 


DECISION   NO.    TX84-4036    - 
MOD.    «3 

(49    FR    22189    -    5/25/84) 
J«ffersor.    fa   Orange   Cos., 
Texas 


CHANGE; 
Boilermakers 
Bricklayer    i   stonemason 
Refractory    i   acid- 

proo  f  1  nq    wo  r '" 
All    ot.her    wcrx 
Pipef  1  tter  s 


S16.12!       2.95 


19.22 

17.58 

17.84 


2.20 
2.20 

2.  50 


3.375 


.i^ 


S 

a. 
a 


90 
s 

<K 

CD 


8 


c 

0: 

"< 


z 

o 
a: 
n 
9 

GB 


SUPERSEDEAS    DECISION 

STATE:       NEW    YORK  COUtrrY:       ONONDAGAGA 

DECISION    NO.:    NY84-3036  DATBl       DATE   OF    PUBLICATION 

Supersedes   Decision   No.    NY83-3O03   dated   March    25,    1983    In   48  FK  12647. 
DESCRIPTION   OF   WORK:      Building   Construction    (excluding    »ingl«   faaily   hoKs   and 

apartments    up    to   and    including    4    stories),    Heavy   Construction    (except   water 

well    drilling]     and   Highway   Construction, 


ASBESTOS    HO.RKERS 
BOILER-MAKERS 
BRICKLAYERS    t    STONE 

MASONS 
CARPENTERS 

Building 

Heavy  i    Highway 

CEMEMT    MASONS 

Building 

Heavy  &  Highway 
BLECTRICIANS 

Elbridge  1  Skaneateles 

Remainder  of  County 
Electricians 

Cabl*  Splicers 

ELEVATOR  CONSTRUCTORS 

ELEVATOR  CONSTRUCTORS' 
HELPERS 

ELEVATORS  CONSTRUCTORS 
HELPERS  (PROBATIONARY) 
GLAZIERS 
IRONWORKERS 
Structural,  ornamental, 
■achinery  mover,  rein- 
forcing, rigger 
Sheeter 

Sheeter,  Bucker-up 
LABORERS  (BUILDING) 

Laborers 
LABORERS  (HEAVY  and 
HIGHWAY) 
Class  A 
Class  B 
Class  C 
Class  0 


•Mc 

>Murir 
NaMl 

BMMtitt      1 

18.21 

3.16 

18.16 

3.691 

14.73 

3.31 

14.15 

3.62 

13.55 

3.595 

♦a 

14.30 

3.20 

14.05 

3.20 

18.00 

3.25^ 

♦  34 

17.10 

3.25+  1 

♦  3»   1 

18.20 

3. 25*  ' 

I 

♦  3% 

17.47 

3.00  + 

b+c 

12.23 

3.00+ 

b^c 

8.735 

12. 6S 

2.15 

15.85 

5.60 

16.10 

5.60 

15.97 

5.60 

12.33 

2.95 

12.29 

2.95»a' 

12.49 

2.95-a 

12.69 

2.95*a; 

12.89 

2.95^a 

LIKE  CONSTRUCTION: 
Substations  and  twitching 
structures;  Pipe  type 
cable  installation  and 
maintenance  jobi  or  pro- 
jects; Railroad  catenary 
installation  and  mainte- 
nance; Bonding  of  rails: 
Lineman;  Technician 

Cable  splicer 

Groundman  digging  aiachini 
operator;  dynamite  man 

Groundman  truck  driver 
(tractor  trailer  unit) 

Mobile  equipment  operator 
groundnan  true)?  driver} 

mechanic 

Groundman 

Overhead   transmission  line 
wor)t    (where   no  other  worli 
is  or  has   been   involved; 
Overhead    t   underground 
distribution  wor)c; 
Lineman;    Technician 

Groundman  digging  nachine 
operator:  groundman  dyna- 
mite man 

Groundman   tnjclr   driver 
(tractor    trailer  unitJ 

Ground'nan  mobile  equip- 
ment  operator;    groundman 
true)?   driver;    mechanic 

GroundiTian 


■aUc 

HMXr 

HMM 

....     1 

17.75 
19.525 

4.35-d 
♦6.25% 
4.35*i 
♦6.251 

15.975 

4.35*d 
♦6. 2541 

15.08B 

4.3S.d' 
♦6.25% 

j 

13.464 

10.096 

4.35-d 
♦6.25* 
4.35-d 
♦6.25* 

16. S3 

4.35-d' 
♦6.25% 

15.147 

4.35-d 

♦6.25. 1 

14.306 

4.35*d! 
♦6.251J 

13.464 

10.098 

4.35-d 
♦6.25%: 
4.35-d^ 
♦6.25»{ 

DECISION  NO.    NY 84-3036 

LINE  CONSTRUCTION    (COITT'D) 
Overhead   tranamiasion   lini 
worli    (where  other  work   is 
or  has   been   involved)  : 
Lineman;    Technician 

Groundman  digging  machini 
operator;    dynamite  nan 

Groundman  truck  driver 
(tractor   trailer  unit) 

Mobile   equipment  opera- 
tori    Groundman  truck 
*1riv«r:    mechanic 

Groundman 

MARBLE,  TILE  4  TERRAZZO 

WORKERS 
MARBLE,  TILE  4  TERRAZXO 

FINISHERS 
MILLWRIGHTS 
PAINTERS: 

Brush  4  Roller 

Taping 

Spray;  epoxy  and  special 

coatings  bruah  and  roll 

application 

Epoxy  and  special  coating 

spray  application 

Sandblasting 

Boatswain  chair 

Swing 

Structural  Steel 

Bridge 

Sign 

POWER  EQUIPMENT  OPERATORS 
(BUILDING  CONSTRUCTION) 


19.61 


17.649 


•R  EQUIPMENT  OPERATORS 
(HEAVY    AND   HI(3fViAY)  : 
!     Group    I 
4.35^d      Group    II 
♦6.254      Group    III 

i     Group    IV 
4.35-dRoorERS 
♦6.25%Borr  FLOOR  LAYERS 
_,BPRINKLER    FITTERS 
14.6691  4.35*d5TEAHF:TTERS 
♦6.254J-RUCK   DRIVERS 

Building    (Except    Readv- 
Bix) 
Jobs    of   £5,000.000    cr 
less  ■ 


15.681 

10.098 


Class 
Class 
Class 
Class 
Class 
Class 
Class 


13.72 


11.97 
14.145 


12.10 
12.35 


12.60 

12.80 
12.95 
12.85 
12.75 
12.70 
13.30 
9.55 
16.09 


16.98 

16.09  1 

14.291 

17.48 

18.98 

17.98 

18.02 
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POWER 


4.35*4 
♦6.25% 
4.35+d 
♦6.25% 


2.30 


2.30 
4.57^a 


3.25 
3.25 


3.25 

3.25 
3.25 
3.25 
3.25 
3.25 
3.25 
3.25 
3,93 


4.25+d 
4.25+d 
4.25^d 
4.25*d 
4.25^d 
4.25+d 
4.25^d 


Class    1 
Class    2' 

Class    3 
Class    4 
Ready   Kix; 
Class    I 
Class    2 
Heavy    &  Hiehway    (Except 
Ready -ttixi 
Class    1 
Class    2 
Class    3 
Class    4 
Class    5 


15.86 
15.32 
13.79 
12.44 
16.45 
14.15 
16.92 
16.145 


»"«f.     I 


i4.25+a 

r4.25+a 
|4.2  5-i-a 
i4.25+a 
3   45 
62 
23 


4 . 23+£ 


13.58  2.45 

13.73  '2.45 

13.78  !   45 

13.98  2  <.i 


10.05 
10.70 


13.74 
13.79 
13.84 
13.99 
14.14 


2,10*g 
2.10-g 


I 


20*a  ! 

20-a  ' 
20-a 
20*a 
20-a 


(a 

o 


a 

9 

OB 
O 


< 

p 

2 

o 


HI 

u 

■< 

<v 
•a 

a 

3 

o- 

in 


z 

o 

*.♦ 

n 
a 

m 
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DECISION  NO.  NY84-3036 


Welders  -  Peceive  rate  prescribed  for  craft  performing  operation  to  which 
j  welding  is  incidental. 

anlisted  classifications  needed  for  work  not  included  within  the  scope  of  the 
classifications  listed  may  be  added  after  award  only  as  provided  in  the  labor 
standards  contract  clauses  (29  CFR  5 . 5 (a)  (1)  { ii) ) . 

FOOTNOTES! 

Pali   Holidays:      A-New  Year's   Day;    B-Memorial    Day;    C-Independence   Day;    D-Labor 
Day;    E-Thanksg iving   Day;    F-Christmas   Day 

a.  6    paid    holidays:      A    tnrojgn   F,    provided   employee   works  day   before   and   dav 
after    the   holiday. 

b.  7    paid    holidays:      A    through   F,    plus   day   after   Thanksgiving. 

c.  E.Tiplcyer   contributes   8%   of    basic   hourly   rate   for    5   years  or   more  of    :ierv;ce 
or    6»   basic   hourly   rate   for    6   months   to   5   years  of   service   <s  Vacation   Pay 
Credit. 

d.  Paid   Holidays:      New   Year's    r^ay,    Washington's    Birthday,    Good   Friday, 
Cercraticn    Day,    Ir,iepe.r:3e.-.  ce    I^ay,    Labor   Day,    Thanksgiving    Day, 
Cr.ri^t.T.as    Day    and   Election    Day    for    the   President  of    the   United  States 
and   hiection    Day    for    the   Governor   of   New   York   State,    provided  the 
er^plcyee   wcrxs    t.'.e    day    before   or   the   day   after   the  holiday. 

e        6    paid    holidays;      A    through  T   providing   employee   has   worked    5   consecutive 
days    before    and    the   working   day   after    the   holiday. 

f        Labor    Day    and  Thanksgiving    Day.    provided   the    employee    has   worked   the   veeK 
prior    to    the   holiday 

g.      o   paid  holidays:      A    through   F.    provided    the  employee  has   worked   any    of    the 
5  working   days   inrriediately   preceding  or  any  of   the    5  working  days 

imnediately    following    the   holiday. 


DECISION  NC.  ■.■VS'.-3036 

CLASSIFICATIONS 

LABORERS:   HEAVY  AND  HIGHWAY  CONSTRUCTION; 

CLASS  A 
Laborers,  drill  helpers,  outboard  and  hand  boats. 

CLASS  B 


B-.i  fioat,  chain  saw,  concrete  aqqregate,  bin  concrete  bootrjan,  cm  buqqy 
hand  or  machine  vibrator,  :acKhamner  ,  mason  tender,  mortar  rrixer;  pavement 
breaker,  handlers  of  all  steel  mesh,  sn-ali  aenerators  for  lar>orers'  tools 
installation  of  bridge  drainage  pipe,  pipelavers,  v.brator  tvpe  ro.ier= 
tamper,  drill  doctor,  tail  or  screw  op.  on  aspnalt  paver,  water  pump  oi '  i\ 
ana  single  diaphrami,  nozzle  (asphalt,  qunnite,  seed.ng  and  sandtlastmc 
laborers  on  chain  link  fence  erection,  rock  splitter  and  power  unit,  pusher 
type  concrete  saw  and  all  other  gas,  electric,  oil  and  air  tool  operators, 
wrecking  laborer. 


ATTTock  or  drill  machine  operators  (eicept  ouarry  master  and  siiilar  tvpe; 
acetylene  torch  op.,  asphalt  raker,  powderman. 

CLASS  D 
Blasters,  form  setter,  stone  or  granite  curb  setters. 

POWER  EgUIPMSNT  OPERATORS:   BL'ILDING  CONSTRUCTION 

Class  1:   Asphalt  and  blacktop  roller;  Automated  concrete  spreader  'CMI  o^ 
equivalent);  Automated  fine  grade  aachine  (C.>11 )  ;  Backhoe;  Beit  placer-  B'ack- 
top  spreader  (such  as  Barber  Greene  and  BlawKnox);  Blacktop  Plant  lautooated- 
BiSSt  or  rotary  drill  (truck  or  cat  mounted);  Boom  truck;  Cableway  Caisson 
auger;  Carry-all-scraper-self  loading;  Central  Mix  plant  (automated)-  Cherry 
picker  over  five  (5)  ton  capacity;  Compressors;  Pump;  Generator  or  welding 
machine  (when  used  in  a  battery  of  not  more  than  four  (4);  Crane,  Crusher-roc« • 
Derrick;  Diesel  power  unit;  Dragline;  Dredge;  Dual  drum  paver;  Elevating  arader 
(self-propelled  ot  towed);  EJevator  hoist  -  two  cage;  Excavator  -  all  purpose  - 
hydraulically  operated;  Fork  lift  (factory  rating  15  ft.  or  more);  Front  end 
loader  (4  c.y.  and  over);  Gradall;  Grader  (power);  Head  tower  (Saur  nan  or 
equal);  Hoist  (2  or  3  drums);  Locomotive;  Maintenance  engineer;  Maintenance 
welder;  Mine  hoist;  Mucking  macnine  or  mole;  Overhead  crane  fixed  permanen-- 
Pile  driver;  Quarry  Master  or  equivalent;  Refrigeration  ecuipment  -  tor  soil 
-tabilization;  Shovel;  Side  boom;  Slip  form  paver;  Straddle  buggy  (Ross  car-ier. 
Lumber  carrier)  Tractor  drawn  belt  type  loader  (Euclid  loader);  Trenching 
machine  (digging  capacity  of  over  4  ft.  depth);  Truck  crane  operator;  Tunnel 
•hovel;  Vibro  or  sonic  hammer  controls  (when  not  mounted  in  proximity  to  the 
tig  operator ) 
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OBCISION  NO.   NY84-3036 

POWES  E3'JIPMeNT  OPERATORS:   BUILDING  CONSTRUCTIOW  (CONT'D): 

Class  2:   "A"  FraiM  truckj  Blacktop  plant  (non-auto«at ic) i  Boring  machinei  Bull- 
doier;  Cage  noist;  Carry-all  scraper:  Central  nix   plant  (non-autoi»ated)  ;  Cherry 
picker  five  (5!  tons  and  jnder ;  Compressor  (500  c.£.  and  over))  Concrete  paver 
(single  drum  over  16S);  Concrete  puitp;  Core  txsring  nachine;  Drill  rigs-tractor 
■ounted;  Elevator  -  as  a  material  hoist;  Fork  lift  (factory  rating  less  than 
15  ft.);  Front  end  loader  (under  4  cu .  yds.);  Gunnite  vachlne;  High  pressure 
boiler  (15  los.  and  overi:  Hoist  (one  druiri  ;  Hydraulic  breaking  haniner  (Drop 
^Asmer) ;    Kolman  plant  loader  (screening  gravel);  Maintenance  grease  man;  Mixer 
for  stabilized  base  -  self-propelled  (seaman  mixer);  Monorail  machine;  Parapet 
concrete  or  pavement  grinder;  post  hole  digger  (truck  or  tractor  aounted); 
Power  sweeper  (Wayne  or  similar);  Pump  4"  and  over;  Pump-crete  or  squeeie-crete: 
Road  widener  (front  end  of  grader  or  self-propelled);  Shell  winder  (motorized)) 
Snorkel  (overhead  arms);  Roller;  Trenching  machine  (digging  capacity  of  4  ft. 
or  less);  Tugger  hoist;  Vibro  tamp;  Well  drill;  Well  point  aytten  (subiaersibit 
pumps  when  used  in  lieu  of  well-point  system);  Winch  (aotor  driver);  Winch 
oat;  Winch  truck 


Class  3;   Compressor  (under 
Concrete  pavement  spreader 

12  ft.);  Electric  submersi 
accessories:  Fine  grade  ma 
tor  (2,500  watts  and  over) 
than  two  (2!  mechanical  he 
combined  output  exceeds  64 
•achine:  Oiler:  Power  driv 
all  electricj;  Power  heate 
(road  widener);  Steam  clea 
accessories,  post  driver  { 


500  cu.  ft.);  Concrete  paver  or  mixer  (under  16S) ; 
s  and  finishers  (not  automated);  Conveyor  (over 
bie  pump  (4'  and  over  I ;  Farm  tractor  with  or  without 
chine  (not  automated);  Fireman;  Form  tamper;  Genera- 
Hydraulic  pump;  Grout  pump;  Mechanical  heaters  -  more 
aters  or  any  mechanical  heater  or  heaters  whose 
0.000  BT'J  per  hour  (manufacturer's  rating);  Mulching 
en  welding  machine  -  300  amp.  and  over  (other  than 
rman  (hay  drier).  Pump  (under  4")j  Revinius  widner 
ner  or  Jenny;  Tractor  with  or  without  towed 
truck  or  tractor  mounted) 


Class  4i   Quad  9  bclldoier  or  multibowl  scraper 

Class  5i   Crane  or  Derrick  with  a  boon  length  over  300  ft.  including  jib 

Class  6:   Crane  or  Derrick  with  a  boom  length  over  150  ft.  including  jib,  and 
on   a  piledrivec  with  leiids  or  boc*  length  over  100  ft. 

Class  7:  Master  iiecn«nio 


DBCISIOfl  NO.  NY84-3036 


POWER  EOOIPMENT  OPtRATORS  :   ffEAVTf  AND  HIGHWAY  CONSTRUCTION 


Group  I 
(except 
plant  ( 
mated) , 
cranes 
(all  pu 
rated  1 
man  or 
head  cr 
(or  equ 
tractor 


-  Automated  cone 

tractor  mounted 

automated),  cabl 

cherry  picker 
(  derricks  (stee 
r poses-hydraulic 
5  ft.  and  over) 
equal)  hoist  (2 
ane  (gantry  or  s 
ivalent ) ,  scrape 
drawn  belt-type 


rate  spreader  (CMI),  automatic  fine  grader,  backhoe 

rubber  tired) ,  belt  placer  (Oil  type) ,  blacktop 
eway,  caisson  auger,  central  mix  concrete  plant  (auto- 
(over  5  tons  capacity)  concrete  pump  (8'  or  over)  crane, 
1  erection),  dragline,  dredge,  dual  drum  paver,  excavator 
ally  operated)  (gradall  or  similar),  fork  lift  (factor 

front  end  loader  (4  c.y.  and  over),  head  tower  (aauer- 
or  3  drum),  mine  hoist,  mucking  machine  or  mole,  over 
traddle  type),  piledriver,  power  garder,  quarry  master 
r,  shovel,  sideboom,  slip  form  paver,  tractor  drawn 

loader,  truck  crane,  tunnel  shovel. 


Group  II  -  Backhoe  (tractor  mounted,  rubber  tired),  bituminous  spreader  and 
mixer,  blacktop  plant  (non-automated),  blast  or  rotary  drill  (truck  or  tractor 
mounted),  boring  machine,  cage-hoist,  central  mix  plafU  (non-automated)  and 
all  concrete  batching  plants,  cherry  picker  (5  tons  capacity  and  under),  com- 
pressors (4  or  less)  exceeding  2000  C.F.M.  combined  capacity  concrete  paver 
(over  163),  concrete  pump  (under  8"),  crusher,  diesel  power  unit,  drill  ligi 
(tractor  mounted),  front  end  loader  (under  4  c.y.),  hi-preasure  -  boiler  (15 
Ibi.  and  over),  hoist  (one  drum)  Kolman  plant  loader  and  similar  type  loaders, 
locomotive,  maintenance  engineer/graaacman/welder ,  mixer  (for  stabiliied  base 
■elf-propelled),  monorail  machine,  plant  engineer,  pump  Crete,  ready  mix 
concrete  plant,  refrigeration  equipment  (for  eoil  atabilization) ,  read  widener, 
roller  (all  above  aubgrade) ,  tractor  with  doicr  and/oc  pusher,  trencher, 
tugger-hoist ,  winch,  winch  cat. 

Group  III  -  A-frame  truck,  eonpreaeora  (4  not  to  eiCeed  1800  C.F.M.  combined 
capacity;  or  3  or  lea*  with  more  than  1200  C.P.H.  but  net  to  exceed  2000 
C.P.N. ),  compressors  (any  site  bot  subject  to  ether  provislena  for  compressors  , 
dust  collectors,  generators,  puaips,  welding  machines  (4  of  any  tvpe  of  combina- 
tion), concrete  pavement  spreaders  and  finishers,  conveyor,  drili'core,  drill- 
veil,  electric  pumps  used  In  conjunction  with  well  point  system,  farm  tractor 
with  accessories,  fine  qrada  machine,  fark  lift  (under  IS  ft.),  aunlte  machine, 
hammara  (hydraulic-self-propelled),  post  hole  digger  and  post  driver,  power 
sweeper,  roller  (grade  and  fill),  subawrsible  electric  pump  (when  used  in  lieu 
of  well  point  system),  tractor  with  tewed  aaeesseriss,  eibratery  compactor, 
vibro  tamp,  well  point. 

Group  TV  -  Aggregate  plant,  boiler  (used  In  conjunction  with  production),  cement 
and  'bin  operator,  compreaaora  (3  or  leaa  not  to  exceed  1200  C.F.M.  combined 
capacity) ,  compressor  (any  siie,  but  subject  to  other  provisions  for  conpress- 
ois),  dust  oellectora,  generators,  pumps,  welding  machines  (3  or  less  of  any 
type  or  combination),  concrete  paver  or  mixer  (16S  and  under),  concrete  saw 
(self-propelled),  fireman,  form  tamper,  hydraulic  pump  (jacking  system).   Light 
plants,  mulching  machine,  oiler,  parapet-concrete  or  pavement  grinder,  power 
broom  (towed),  power  heaterman,  revinius  widener,  shell  winder ,  steam  cleaner, 
ti  actor. 
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CECISION  HO,  MY84-ia-6 

TRUCK  DP.:-/tS3   B-j:ld:nG   Except  fetdy-mi  x)  : 

Class  i:   Trucn  drivers,  parts  chasers. 

Class  2:      Tractor  Tra.ler   drivers,  farm  tracfor  and  fuel  truck  drivers. 

Class  3:   Material  checK  and  reciver. 

Class  4;   E'jclid  driver. 
TR-'CK  2RIVT.RS  ;  R-E-^Di'-M  :  X)  : 

Class  1:   Ready-mix  driver. 

Class  2:   Truck  driver. 


TRUCK  DRr.i:RS  'HEA^.'Y  I  HI'HWA.'  -  Except  Readv-mi 


XI 


Class  I:      Warehouseman,  yardmen,  PLCKjps,  panel  tr^icks,  flatboy  material 
trucks  'straight  :obs  ,  single  ax»e  dump  trucks,  dupsters,  material 
cneckers  and  rece.vers,  greasers,  truck  tiremen   and  parts  chaser. 


Class  2; 


rande.ns,  batci  trucks,  mechanics  and  dispatcher. 


Class  3:   Semi-tra; lers ,  low-soy  trucks,  asphalt  distributors  trucks, 
agitator,  uixer  trucks  and  dumpcrete  type  ven.cles,  truck  mechanic. 

Class  4:   Specialized  earth  moving  equipment  -  ejclid  type  or  similar 
;  off-highway  equipment,  where  not  self-loaded,  and  straddle  (ross) 
ca  r  r 1 e  r  . 

Class  5:   Off-highway  tandem  bac«-dump,  tw.n  engine  equipment  and 
douPle  hitched  equ.p.-rwht  where  not  self-loaded. 


SUPERSEDEAS  DECISION 

STATE:   Missouri  COUNTY:  Pulaski 

DECISION  NO.:   MOP4-4054  ok.-'Z:       Da  te  of  Publ  ica  t  i  On 

Supersedes  Decis.on  No.  M064-4314  dated  March  9,  1984  in  49  FR  9380 
DESCRIPTION  OF  WORJ( :   Building  Projects  (exc.uding  singi,  family  hone*  and 
apartments  up  to  and  including  4  stories) 


ASBES'WS  WORKERS 
BOILERMAKERS 
BRICKLAYERS,  STONEMASONS 

(  TILE  LAYERS 
CARPENTERS: 
Proiects  under 

SSCCOOC.CC 

Projects  S500,00C.G0  and 

ove  r 

CEMEN-'  MASONS 

ELECTRICIANS: 

Elec  t  r ic  ians 

Cable  Spl.cers 

IRONWORKERS,  S~P','C'"'JRAL , 
ORNAMEN~AL,  RE  ENFORCING 
LABORERS: 
Laborers,  general 
Plumbers  laborers  and 

mason  tenders 
Powderrr.an 
PAINTERS : 
Brush  i  rcl ler 
Taping,  paperhargmg  i 

floor  wor« 
Spray,  structural  steel 
i  sandblasting 
PIPEFITTERS  4  PLUMBERS 
SHEET  ME~AL  WORKERS 
TRUCK  DRIVERS: 
GROUP  1 
2 
3 
4 
5 
6 


■  MX 

MoMrty 
KatM 


16.92 
l-'.495 


GROUP 
GROUP 

GROUP 

GROUP 

GROUP 
ROOFERS 
PLASTERERS 


14.56 
14.38 


2.25   TRUCK  DRIVER: 

3.00    Ft.  Leonard  Wood  Onlv: 

GROUP  1 

14. 50!   .50  i   GROUP  2 

i        I   GROUP  3 

!       ;   GROUP  4 

14.06   3.42  1   GROUP  5 

I       !   GROUP  6 

POKER  EQUIPMENT 
:  OPERA-^RS: 
GROUP  I 
GROUP  II 

:  GROUP  ::i 
GROUP  I r :  a ' 

•       GROUP  IV 

GROUP  IV  (a! 

GROUP  V: 

(a) 

I    (b) 

(c) 

I    (d) 


15.44 

i6.;^5 

12.25 

12.50 
13.25 

12.50 

13.00 

13.75 
18.95 
17.64 

11.85 
12.25 
12.32 
12.37 
12.52 
13.35 
12.00 
17.505 


3.42 

2.70 

9«  ♦ 
1.89 
9«  * 
1.89 

2.90 

1.95 

1.95 
1.95 

2.60 

2.60 

2.60 
5.58 
2.85 

2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
.66 
1.62 


Unlisted  classifications 
needed  for  work  not 
included  within  the 
scope  of  the  classifi- 
cations listed  may  be 
added  after  award  only 
as  provided  in  the 
labor  standards  con- 
tract clauses  (29  CFR, 
5. 5(a) (1) ( 11 ) ). 


EaftK 

Howfty 


12.85 
13.00 
13.07 
13.12 
13.27 
13.60 


16.32 
16.32 
15.02 
13.95 
14.57 
13.49 

17.02 
17.87 
18.32 
19.0 


2.00 
2. CO 
2.00 
2.00   I 
2.00   I 
2.00 


4.0' 
4.C< 
4.04 
4.04 
4.04 
4.04 

4.C4 
4.C4 
4.0' 
4.04 
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DECISION  NO.:  MO84-4054 
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DECISION  NO.!  MO84-4054 


Paqe    3 


Power   Eg 


iOTTient    ODTa^ors 


land 


CfOtJP  I  -  Bdcknoe;  cac.eway:  crane,  crawler  cr  truck;  crane,  hvdraullc- 
truck  or  cruiser  mounted  -  16  tons  i    over;  crane  locomotivei  derrick, 
iteam;  derrick  car  t    derrick  boat;  draqline;  dredqe;  gradall,  crawler 
or  tire  mouncec;  locomotive,  gas,  steam  i  other  powers;  pile  driver, 
or  floating:  scoop,  skimmer;  shovel,  power  (steam,  gas,  electric,  or 
other  powers);  switch  boat;  whirley 

Croup  II  -  air  tuggerw/air  compressor;  anchor-placing  barge;  asphalt 
spreacer;  athey  force  feeder  loader  ( sel f-propelled i ;  backfilling 
■achine;  boat  operator-push  boat  or  tow  boat  !]obsite);  boiler,  high 
pressure  break. ng  in  period;  ooora  truck,  placing  or  erecting;  boring 
■achi-e,  footing  foundation;  bullfloat;  cherry  picker;  combination 
concrete  heist  i   mixer  (such  as  mixermobile ) ;  compressors,  two,  not  > 
■ore  than  50  ft.  apart;  compressor  (when  operator  runs  throttle); 
compressor-generator  comoi nation,  compressor-pump  combination;  genera- 
tors, two  33  KW  or  over,  or  any  numoer  develooino  over  30  KH;  generator- 
pump  comsmatior;  compressor- welder  con-^bi  nat  ion;  concrete  breaker   t.-jck 
or  tractor  mounted;;  concrete  pump,  such  as  pump-crete  machine;  concret* 
•  preader;  conveyor,  large  (not  self -propelled  I ,  hoisting  or  moving  br;c< 
and  concrete  into,  or  into  and  on  floor  level,  one  or  both;  crane, 
hydraulic-rojc"  terrain,  self-propeHed;  crane  hydraulic- truck  or  cri..5er 
mounted-jnder  16  tons;  drilling  r.achi  nes,  self -powered,  used  for  earth 
or  rock  drilling  or  boring  (wagon  drills  and  any  hand  drills  obtairirg 
power  from  other  sources  including  concrete  breakers,  jacKharamers  ar.i 
barco  equipment  -  no  engineer  required);  elevating  grader;  engmemar, 
dredge;  excavator  or  ooverbelt  machine;  finishing  machine,  sel f -prco" ' ' od 
oscillating  screed;  forklift;  grader,  road  with  power  blade;  highli't- 
hoist;  concrete  and  brick  (brick  cages  or  concrete  skips  operating  n' 
or  on  tower,  towermobiie,  or  similar  equipment);  tioist;  stack;  hydrs- 
hammer;  lad-a-vator,  hoisting  brick  or  concrete;  loading  machine  (such 
as  barber-qreene  >  ;  mechanic,  on  job  site:  ir.ixer,  paving;  niixer-noc.  1  = ; 
mucking  machine;  pipe  cleaning  machine;  pipe  wrapping  machines;  cijnt 
asphalt;  plant,  concrete  producing  or  ready-mix  ]ob  site;  plant  heati-g- 
job  s.te;  plant  mixing-job  site;  plant  power,  genera ti ng-job  site; 
pumps,  two  salf-pow«red  over  2"  through  6";  pumps,  electric  suOmersib'e, 
one  through  three,  over  4";  quad-track;  roller,  asphalt,  top  or  sub- 
grade;  scoop,  tractor  drawn;  spreader  box;  sub-grader;  tie  tamper; 
tractor-crawler,  or  wheel  type  with  or  without  power  unit,  power  take-offs, 
and  attacnments  regardless  of  site;  trenching  nachine;  tunnel  boring 
■achi-.e;  vibrating  machine  automatic,  automatic  propelled;  welding  lac-i-.ts 
(gasoline  or  diesel)  more  than  one  but  net  over  four  (regardless  of 
Biie);  well  drilling  machine 
?.^°^P    "'  -  Convayor,  large  (not  self-propelled  I;  conveyor,  large  (not 
selt-p.'opelled)  moving  brick  and  concrete  'distributing)  on  floor  lovel; 
mixer  two  or  more  mixers  of  one  bag  capacityor  less,  air  tugger  w/pla-t' 
air;  boiler,  for  power  or  neating  on  coritruction  projects;  boiler, 
tempordry;  compressor,  air-one;  compressor  air  (mounted  on  truck;  con- 
crete saw,  self-propell<'d;curo  finishing  machine;  ditch  paving  machine; 
elevator  (ouilding  construction  or  alteration);  endless  chain  hoist; 
form  grader;  generator,  one  over  30  KW  or  any  number  developing  over  30 
KH;  greaser;  hoist;  one  drum  regardless  of  sue  (except  brick  or  concrete)- 
lad-a-vator,  other  hoisting;  manlift;  mixer,  asphalt,  over  8  cu   ft 

capacity,  mixer,  if  two  or  more  mixers  of  one  b-g  capacity  or  less  arc 

in  Doc  94-24110  Filed  »-l  J-»4  8  45  am| 
BtUINO  CODE  4510-i7-C 


Group  TIT  -  (Cont'd)! 
used  by  one  employer  on  lob  an  operator  is  required;  Bixer,  with  out 
loader,  2  bag  capacity  or  nore;  mixer,  with  side  loader , regardless  o 
not  paver;  oiler  on  dreiJge;  oiler  on  truck  crjne  pug  mill  operator; 
pump,  sump-self-powered,  automatic  controlled  over  2"  during  use  in 
connection  with  construction  work;  sweeper,  street;  welding  machine, 
one  over  400  amp.;  winch  operating  from  truck;  scissor  lift  (used  fo 
hoistingl;  tractor,  small  wheel  type  50  h.p.  i  under  with  grader  bla 
t    similar  equipment 

Grojp  1 : I ' a '  -  Truck  crane  and  dredge 

Gt D'^p   ' '.'  -  Boat  operator-outaoard  motor  (;ob  site);  conveyor  (»uch  as 
ccn-vay-it)  regardlesscf  how  used;  oiler;  sweeper,  floor 

Group  t V f  a  t  -  Crawler  type 

Croup  •'  -  la)  Air  pressure,  oiler  engineer,  operating  under  ten  pound 

Tol iTr  piessure,  oiler  engineer  operating  over  ten  pounds  ( c '  air  p 
engineer  operating  under  ten  pounds  d)  air  pressure  engineer  operat 
over  ten  pounds  (e)  ct ane-pi ledr ivi ng  and  extracting:  crane  using  ro 
■  ocket  tool;  dragline  -  7  cu.  yds.  t  over:  shovel,  power  -  ""  cu.  yda 
and  over;  crane,  climbing  such  as  Linden);  derrick,  diesel,  gas  or 
electric  hoisting  material  and  erecting  steel  -  150'  or  more'above 
jround;  hoists,  three  or  nore  drums;  scoop, tanden;  tractor,  tandem  c 

Crane  with  boom  (Including  jib),  over  100'  fro«  pin  to  pin 
tadd  IC  per  foot  to  naximaa  of  $2.00)  above  basic  rate  for 
■  crane 

Work  in  tunnel  or  tunnel  shaft,  .5CC  above  base  rate 


side 
'.    i.zt. 


U 

to 


;r  ciassif: :Ar:oN  DEriNiTioNS 


GROUP  1  -  Flat  bed  drivers;  pick-ups  and  station  wagons;  tireman 
i   station  attendant;  dump,  single  axle 

CROl-'P  2  -  Flat  bed,  tandem  axle:  dump,  tandem;  tank  trucks, 
single  axle 

QROUP  3  -  Agitator  (  transit-mix 

GROUP  4  -  Winch  trucks;  steel  haulers,  derrick  1  A-trucks:  dis- 
tributor* drivers  k    operators:  tank  trucx  :  tandem  k    ser.- 
tractors:  wheel  tractors:  oilers,  greasers  k   raochanic  helpers; 
heavy  excavating  i    hauling  euelics,  dumpsters,  etc. 

GROUP  5  -  Fork  lifts  t  high  lifts,  etc.,  when  unloadi.'.g  or  carry- 
ing 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HMlth  Service 

48  CFR  Ch.  3,  AppMKiix  A 

Acquisition  Regulation 

AOENCV:  Public  Health  Service  (PHS). 
HHS. 

action:  Final  rule  with  request  for 
comments. 

summary:  This  rule  establishes  the 
Public  Health  Service  Acquisition 
Regulation  (PHSAR)  as  Appendix  A  to 
the  Department  of  Health  and  Human 
Services  Acquisition  Regulation 
(HHSAR).  Chapter  3  of  Title  48.  Code  of 
Federal  Regulations  (49  FR  13960,  April 
9, 1984).  The  PHSAR  implements  and 
supplements  HHSAR  and  the  Federal 
Acquisition  Regulation  (FAR),  Title  48 
CFR  Chapter  1.  Since  these  regulations 
affect  only  PHS  acquisitions,  a  decision 
was  made  to  pubhsh  them  separately 
from  the  HHSAR. 

The  FAR  was  jointly  promulgated  on 
September  19, 1983  (48  FR  42102)  by  the 
Department  of  Defense,  General 
Services  Administration,  and  National 
Aeronautics  and  Space  Administration 
as  the  uniform,  simplified,  government- 
wide  acquisition  regulation  required  by 
Executive  Order  12352,  Federal 
Procurement  Reforms.  The  FAR 
supersedes  the  Defense  Acquisition 
RegiJation.  the  Federal  Procurement 
Regulations,  and  the  National 
Aeronautics  and  Space  Administration 
Procurement  Regulation  on  April  1, 1984. 

As  a  result  of  the  promulgation  of  the 
FAR.  all  civilian  agency 
implementations  of  the  Federal 
Procurement  Regulations,  including  the 
HHS  Procurement  Regulations,  became 
obsolete  on  the  effective  date.  For  this 
reason,  the  Department  of  Health  and 
Human  Services  is  estabUshing  the 
PHSAR  to  effect  policies  and  procedures 
governing  the  acquisition  processes 
which  were  formerly  found  in  the  HHS 
Procurement  Regulations,  Chapter  3  of 
Title  41,  Code  of  Federal  Regulations, 
and  PHS  Procurement  Regulations. 
DATES:  This  final  rule  is  effective  April 
1, 1984.  Comment  due  date  is  October 
15, 1984. 

ADDRESS:  Any  person  or  organization 
wishing  to  submit  comments  pertaining 
to  the  PHSAR  may  do  so  by  mailing 
them  to  the  Contracts  Management 
Branch.  Division  of  Grants  and 
Contracts.  Room  18A-11,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  Comments  received 
after  October  15, 1984  will  not  be 


considered.  Oral  comments  will  not  be 
taken. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  R.  Gane.  Procurement  Analyst, 
at  (301)  443-2710. 

SUPPLEMENTARY  INFORMATION:  The 
PHSAR  implements  the  HHSAR  and 
FAR  where  required  or  considered 
necessary  and  supplements  the  HHSAR 
and  FAR  in  areas  where  there  is  no 
coverage  or  the  coverage  is  considered 
inadequate.  The  PHSAR  is  the  result  of 
reformating  the  existing  HHS  and  PHS 
Procurement  Regulations,  removing 
portions  of  the  PHS  Procurement 
Regulations  which  would  duplicate 
HHSAR  or  F/\R  coverage  of  subject 
matter  not  contained  In  the  Federal 
Procurement  Regulations,  and  inserting 
needed  internal  procedural  guidance  in 
areas  where  the  FAR  and  HHSAR 
require  implementation. 

The  Department  highlights  the 
following  areas  which  were  previously 
contained  in  the  HHS  Procurement 
Regulations  and  are  now  in  the  PHSAR; 

Subpart  PHS  380.1— Acquisitions 

Involving  Human  Subjects 
Subpart  PHS  380.2— Acq.uisitions 

Involving  the  Use  of  Laboratory 

Animals 
Subpart  PHS  380.3 — Acquisition  of 

Drugs  and  Medical  Supplies 
Subpart  PHS  380.4 — Contracts  under  the 

Indian  Self-Determination  Act 
Subpart  PHS  380.5 — Acquisitions  under 

the  Buy  Indian  Act 

The  HHSAR,  including  the  PHSAR,  48 
CFR  Chapter  3,  supersedes  the  HHS 
Procurement  Regulations,  41  CFR 
Chapter  3,  as  of  April  1, 1984.  However, 
the  HHS  and  PHS  Procurement 
Regulations  remain  in  effect  for  those 
contracts  awarded,  or  based  upon 
solicitations  issued,  before  the  effective 
date. 

Executive  Order  12291 

In  accordance  with  the  memorandum 
of  October  4, 1982  from  the  Director. 
Office  of  Management  and  Budget,  this 
final  rule  is  exempt  from  the  provisions 
of  Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980. 
Pub.  L.  96-354,  requires  the  preparation 
of  a  regulatory  flexibiHty  analysis  for 
any  rule  which  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  this  rule  reformats  existing 
procurement  policies  and  procedures 
which  would  impact  the  public,  it  has 
been  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


and.  thus,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Paperwork  Reduction  Act 

Parts  PHS  352  and  380  contain 
information  collection  or  reporting 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  has  submitted  a  copy  of  this 
final  rule  to  the  Office  of  Management 
and  Budget  for  its  review  of  these 
information  requirements.  Individuals 
and  organizations  desiring  to  submit 
comments  on  the  information 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208.  Washington.  D.C.  20503. 
Attention:  Desk  Officer  for  HHS. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
(APA)  exempts  rules  relating  to 
contracts  from  the  prior  notice  and 
comment  procedures  normally  required 
for  formal  rulemaking  (5  U.S.C.  553(a)). 
This  Department,  however,  as  a  matter 
of  policy,  utilizes  the  public 
participation  procedures  of  the  APA  for 
rules  relating  to  contracts  except  when, 
as  authorized  by  the  APA.  "the  agency 
for  good  cause  finds  *  *  *  that  nojice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  (36  FR  2532;  5 
U.S.C.  553(b)(B)). 

The  Department  has  determined  that 
this  rule  falls  within  the  authorized 
exceptions  to  the  APA.  Because  this  rule 
merely  reformats  the  Department's 
existing  procurement  regulations  to 
conform  them  to  FAR,  and  inserts 
needed  internal  procedural  guidance  in 
areas  where  the  FAR  requires 
implementation,  prior  public  comment  is 
deemed  unnecessary.  Further,  since  the 
Department's  procurement  regulations 
became  obsolete  on  April  1, 1984,  it  is 
impracticable  to  provide  for  prior  public 
comment  on  this  rule.  Lastly,  it  would  be 
contrary  to  the  public  interest  to  utilize 
a  prior  public  comment  procedure,  since 
that  procedure  would  result  in  PHS  not 
having  any  acquisition  regulations  in 
effect  on  or  after  April  1, 1984. 

OFPP  Policy  Letter  No.  83-2 

The  Office  of  Federal  Procurement 
Policy,  in  Policy  Letter  No.  83-2,  requires 
that  an  agency  must  provide  an 
opportunity  for  public  comment  before 
adopting  procurement  (acquisition) 
regulations  if  the  regulations  represent  a 
"significant"  change  to  existing 
regulations.  A  change  to  existing 
regulations  "is  generally  considered  to 
be  significant  if  it  has  an  effect  beyond 
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the  internal  procedures  of  the  issuing 
agency,  or  a  cost  or  administrative 
impact  on  contractors." 

The  Department  has  determined  that 
this  rule  does  not  represent  a  significant 
change.  As  indicated  earlier  in  the 
preamble,  the  changes  made  to  the 
Department's  procurement  (acquisition) 
regulations  are  in  the  areas  of  format 
and  internal  procedures.  Accordingly, 
the  Department  has  concluded  that  the 
requirements  of  the  Policy  Letter  do  not 
apply. 

For  these  reasons,  the  Department  is 
issuing  the  PHS  Acquisition  Regulation 
as  a  final  rule.  However,  the  Department 
will  accept  comments  on  the  regulation 
until  October  15, 1984,  and  will  review 
all  comments  for  possible  revisions  to 
the  regulation. 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301:  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Ch.  3 

Government  procurement. 

Accordingly,  the  Department  amends 
Title  48.  Code  of  Federal  Regulations,  by 
establishing  Appendix  A — Public  Health 
Service,  to  Chapter  3  as  set  forth  below. 

Dated;  April  24, 1984. 
Henry  G.  Kirschenmann,  Jr., 
Deputy  As  SIS  tan  t  Secretary  for  Procuremen  t. 
Assistance  and  Logistics. 

Appendix  A — Public  Health  Serxice 

SUBCHAPTER  A-GCNERAL 

Part  PHS  301— PHS  Acquisition  Regulation 

System 
Part  PHS  302— Definitions  of  Words  and 

Terms 
Part  PHS  304— Administrative  Matters 

SUBCHAPTER  C-CONTRACTINO 
METHODS  AND  CONTRACT  TYPES 

Part  PHS  314— Formal  Advertising 

Part  PHS  315 — Contracting  by  Negotiation 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  PHS  352— Solicitation  Provisions  and 
Contract  Clauses 

SUBCHAPTER  T— PHS 
SUPPLEMENTATIONS 

Part  PHS  380 — Special  Program  Requirements 
Affecting  PHS  Acquisitions 

SUBCHAPTER  A— GENERAL 

PART  PHS  301— PHS  ACQUISITION 
REGULATION  SYSTEM 

Subpart  PHS  301.1— Purpose,  Authority, 
Issuance 

Sec. 

PHS  301.101    Purpose. 

PHS  301.102     Authority. 

PHS  301.103     Applicability. 

PHS  301.104     Issuance. 

PHS  301.104-1     Publication  and  code 

arrangement 
PHS  301.104-2    Arrangement  of  regulation*. 


Sec. 

PHS  301.104-3     Copies 
PHS  301.105    OMB  a^^rova]  under  the 
Paperwork  Reduction  Act. 

Sutipart  PHS  301.3— AdmMstratkin 

PHS  301.201     Maintenance  of  the  PHSAR. 
PHS  301.270     Acquisition  Management 

Advisory  Committee. 
PHS  301.271     Timing  of  PHSAR  revisions. 

Subpart  PHS  301.4— Deviations  From  ttie 
FAR 

PHS  301.470    Procedure. 

Authority:  5  U  S.C.  301;  40  U.S.C.  4e8(c). 

Subpart  PHS  301.1— Purpose. 
Authority,  Issuance 

PHS  301.101     Purpose. 

(a)  The  Public  Healtb  Service 
Acquisition  Reg^jlation  (PHSAR)  is 
issued  to  establish  uniform  acquisition 
policies  and  procedures  throughout  RHS 
which  are  necessary  to  implement  or 
supplement  the  Department  of  Health 
and  Human  Services  Acquisition 
Regulation  (HHSAR). 

(b)  PHS  issuances  do  not  reiterate 
material  published  in  the  HHSAR  or  the 
Federal  Acquisition  Regulation  (FAR). 

(c)  The  PHSAR  implements  and 
supplements  the  HHSAR.  Implementing 
material  expands  upon  or  indicates  the 
manner  of  compliance  with  the  related 
HHSAR.  Supplementing  material  is  new 
material  which  has  no  counterpart  in  the 
HHSAR.  The  omission  of  sections  or 
subsections  in  PHSAR  means  no  further 
explanation  or  qualification  is  necessary 
for  implementation  within  PHS. 
Therefore,  in  order  to  obtain 
comprehensive  coverage  and  assure 
consideration  of  ail  acquisition  policies 
and  procedures  pertinent  to  PHS,  the 
FAR.  HHSAR.  and  PHSAR  should  be 
read. 

PHS  301.102    AuthorHy. 

(a)  The  HHSAR  authorizes 
supplementation  or  implementation  of 
the  FAR  and  HHSAR  in  accordance 
with  prescribed  procedures  (see  301.301) 
in  order  to  publish  essential  acquisition 
instructions,  policies,  and  procedures 
that  do  not  conflict  with,  supersede  or 
duplicate  that  prescribed  by  the  FAR 
and  the  HHSAR. 

PHS  301.103    Applicability. 

The  FAR,  HHS.\R  and  PHSAR 
issuances  apply  to  all  acquisitions  made 
by  PHS  procuring  activities  as  defined  in 
FAR  1.103. 

PHS  301.104    Issuance. 

PHS  301.104-1     Publication  and  code 
arranoemeiiL 

(a)  The  PHSAR  is  published  in  the 
same  forms  as  indicated  in  FAR  1.104- 
1(a). 


(b)  PHS  iasuances  will  be  published 
on  yellow  pages  in  looseleaf  form  for 
insertion  into  the  HHSAR. 

PHS  301.104-2    Arrangement  of 
regutattons. 

(a)  General.  The  PHSAR  conforms  to 
the  FAR  and  HHSAR  with  respect  to 
divisional  arrangements;  Le., 
subchapters,  parts,  subparts,  sections, 
subsections,  and  paragraphs. 

(c)  References  and  citations. 

(2)  This  regulation  shall  be  referred  to 
as  the  Public  Health  Service  Acquisition 
Regulation  (PHSAR),  Appendix  A  to  the 
Department  of  Health  and  Human 
Services  Acquisition  Regulation.  Any 
reference  shaU  be  cited  as  "PHS" 
followed  by  the  apiRvpriate  number. 

(3)  Citatiraia  of  authority  shall  be 
incorporated  wdiere  necessary.  All  FAR 
reference  numb«Y  shall  be  preceded  by 
"FAR."  References  to  the  HHSAR  shall 
state  only  the  number  without  the  prefix 

HHSAR." 

PHS  301.104-3    Copies. 

Copies  of  the  PHSAR  in  Federal 
Register  form  may  be  purchased  by  the 
public  from  the  Superintendent  of 
Documents,  Government  Printing  Office 
(GPO),  Washington.  D.C.  20402. 
Looseleaf  copies  of  the  PHSAR  may  be 
obtained  by  departmentHl  (wrsonnel 
having  a  need  for  the  document  by 
placing  an  order  with  a  Directives 
Distribution  Coordinator  in  accordance 
with  General  Administration  Manual 
Chapter  1-00,  Exhibit  G.  HHS  Staff 
Manual  System. 

PHS301.10S    OMB  approval  under  the 
Paperwork  Reduction  Act 

The  following  OMB  control  numbers 
apply  to  the  information  collection  and 
recordkeeping  requirements  contained 
in  this  regulation; 


PHSAR  SagmwK 


OMB 

oontalNo. 


AH  Sagnnantt.. 


0990-0128 


Subpart  PHS  301,2— Administration 

PHS  301.201    Maintenance  of  PHSAR. 

The  PHSAR  is  maintained  by  the 
Division  of  Grants  and  Contracts,  Office 
of  Resource  Management,  Office  of 
Management  PHS.  The  Director. 
Division  of  Grants  and  Contracts  is 
responsible  for  developing  and 
preparing  material  to  be  included  in  the 
PHSAR. 

PHS  301.270    Acqularaon  Management 
Advtoory  Commlttaa. 

(a)  The  Director,  Division  of  Grants 
and  Contracts  has  established  the 


i 
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Acquisition  Management  Advisory 
Committee  (AMAC)  to  assist  and 
facilitate  the  planning  and  development 
of  acquisition  policies  and  procedures, 
and  the  resolving  of  operational 
problems  affecting  all  acquisition 
activities  in  the  PHS. 

(b)  The  AMAC  consists  of  members 
and  alternates  from  the  Office  of  the 
Assistant  Secretary  for  Health,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  Centers  for  Disease 
Control,  Food  and  Drug  Administration. 
Health  Resources  and  Services 
Administration,  and  National  Institutes 
of  Health. 

PHS  30 1 .27 1    Timing  of  PHSAR  revisions. 

PHSAR  revisions  will  be  issued 
throughout  the  year  as  the  need  arises. 
PHS  issuances  shall  be  effective  on  the 
date  cited  in  the  Federal  Register 
issuance  or  on  the  date  of  the 
transmittal  notice  which  distributes  it  to 
PHSAR  Staff  Manual  holders,  unless 
otherwise  directed. 

Subpart  PHS  301.4— Deviations  From 
ttieFAR 

PHS  301.470    Procedure. 

(a)  Requests  for  deviations  from  the 
FAR,  HHSAR  or  any  PHSAR  issuance 
for  implementation  or  supplementation 
shall  be  submitted  in  writing  by  the  PHS 
agency  principal  official  responsible  for 
acquisition  to  the  Director,  Division  of 
Grants  and  Conti-acts,  ORM/OM/PHS 
for  approval  and/or  further  processing 
as  may  be  required.  When  it  is 
recognized  that  a  deviation  will  be 
required  prior  to  the  issuance  of  a 
solicitation,  the  request  for  deviation 
must  be  processed  and  approved  prior 
to  release  of  the  solicitation.  When 
completion  of  a  contract  action  is 
contingent  on  approval  of  a  deviation, 
the  request  for  deviation  must  be 
processed  and  approval  granted  by  the 
appropriate  level,  prior  to  contract 
execution.  In  an  exigency  situation, 
initial  verbal  contact  should  be  made 
with  the  Chief,  Contracts  Management 
Branch,  DGC/ORM/OM/PHS  or  his/her 
designee.  Only  deviations  to  the  PHSAR 
may  be  granted  by  the  Director,  Division 
of  Grants  and  Contracts. 

(b)  Each  request  for  deviation  shall 
provide  sufficient  information  to  permit 
PHS  compliance  with  the  HHSAR. 
Generally,  such  requests  shall  contain 
the  following: 

(1)  A  clear  statement  of  the  deviation 
required. 

(2)  The  reason  the  deviation  is 
considered  necessary  or  would  be  in  the 
best  interest  of  the  Government. 

(3)  The  name  of  the  conti-actor  and 
contract  number,  or  the  name  of  the 


proposed  contractor  and  the  solicitation 
number. 

(4)  A  statement  indicating  whether  or 
not  the  deviation  had  been  previously 
requested.  If  so,  outiine  the 
circumstances  involved  and  the 
disposition  of  that  request. 

(5)  All  pertinent  background 
information  which  will  contribute  to  a 
full  understanding  of  the  desired 
deviation. 

PART  PHS  302— DEFINITIONS  OF 
WORDS  AND  TERMS 

Subpart  PHS  302.1— Definitions 
PHS  302. 1 70    Definitions  of  terms. 

The  following  terms,  when  utilized  in 
PHS  supplementing  or  implementing 
issuances  to  the  HHSAR,  have  the 
meanings  set  forth  below. 

"PHS  agencies"  identifies  collectively 
that  group  of  organizational  entities 
within  the  PHS  which  have  assigned 
major  health  functions  as  currently 
shown  in  the  PHS  Organization 
Handbook.  The  PHS  agencies  are  as 
follows: 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration  (ADAMHA) 
Centers  for  Disease  Control  (CDC) 
Food  and  Drug  Administration  (FDA) 
Health  Resources  and  Services 

Administration  (HRSA) 
National  Institutes  of  Health  (NIH) 

"PHS  agency  heads"  identifies 
collectively  those  individuals  who  are 
given  the  responsibility  and  authority  to 
manage  and  direct  the  efforts  of  the  PHS 
agencies.  These  are  the  Administrators 
of  ADAMHA  and  HRSA,  Commissioner 
of  FDA,  and  Directors  of  NIH  and  CDC. 

"PHS  contracting  activities"  identifies 
collectively  those  organizational 
elements  of  the  PHS  staff  offices  and  the 
PHS  agencies  which  have  functional 
responsibility  to  contract  for  the 
acquisition  of  personal  property  and 
nonpersonal  services. 
(5  U.S.C.  301;  40  U.S.C.  486(c)) 

PART  PHS  304— ADMINISTRATIVE 
MATTERS 

Subpart  PHS  304.1— Contract  Execution 

Sec. 

PUS  304.170    Ratification  of  unauthorized 
contract  awards. 

Subpart  PHS  304.6— Contract  Reporting 

PHS  304.670    PHS  Contract  Information 

System. 
PHS  304.670-1     Policy. 
PHS  304.670-2     PHS  agency  implementation. 

Subpart  PHS  304.71— Review  and  Approval 
of  Proposed  Contract  Awards 

PHS  304.7101     Contracts  requiring  review 
and  approval. 


Sec.    .  -  . 

PHS  304.7102    Conduct  of  the  review. 
Authority:  5  U.S.C.  301.  40  U.S.C.  486(c). 

Subpart  PHS  304.1— Contract 
Execution 

PHS  304. 1 70    Ratification  of  unauthorized 
contract  awards. 

(c)(2)  Where  ratification  of  an 
Vinaufhorized  contract  action  within  a 
PHS  agency  is  requested,  the  contracting 
officer  shall  forward  the  file  through 
acquisition  channels  to  an  official  at  an 
organizational  level  above  the 
contracting  officer.  He/she  in  turn  shall 
analyze  and  evaluate  the  contracting 
officer's  submission  and  make 
appropriate  recommendations  regarding 
ratification  to  the  head  of  the 
contracting  activity. 

The  Administrative  Services  Center 
(.^SC),  Office  of  Management  (OM),  will 
submit  its  requests  for  ratification  to  the 
Director,  OM  through  the  Division  of 
Grants  and  Contracts  (DGC),  Office  of 
Resource  Management,  OM/PHS. 

(c)(4)(i)  PHS  agencies,  and  ASC,  OM/ 
PHS,  shall  submit  a  report  of  ratification 
data  as  specified  in  304.170.  PHS 
agencies  with  several  contracting  offices 
will  be  required  to  collect  the  required 
information  from  these  activities  and 
submit  a  consolidated  agency  report. 

(ii)  These  reports  shall  be  submitted  to 
DGC/ORM/OM/PHS  within  20  days 
following  the  expiration  of  the  reporting 
period.  A  consolidated  PHS  report  will 
be  prepared  for  submission  to  the 
Deputy  Assistant  Secretary  for 
Procurement,  Assistance,  and  Logistics 
as  specified  in  304.170. 

Subpart  PHS  304.6— Contract 

Reporting 

PHS  304.670    PHS  Contract  Information 
System  (PHSCiS). 

The  PHS  Contract  Information  System 
consolidates  all  PHS  contract  data  for 
the  Department-wide  Contract 
Information  System  (DCIS)  from  the 
PHS  contracting  activities. 

PHS  304.670-1     Policy 

The  PHS  principal  officials 
responsible  for  acquisition  (PORA)  are 
responsible  to  ensure  that  all  required 
contract  information  is  collected, 
submitted,  and  received  into  the  PHSCIS 
on  or  before  the  10th  day  of  each  month 
for  all  contracts  and  contract 
modifications  of  any  value  and  other 
acquisitions  over  $10,000  of  the  prior 
month. 

PHS  304.670-2    PHS  agency 
implementation. 

It  is  the  responsibility  of  the  PORAs  to 
develop  and  implement  appropriate 
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procedures  within  their  activities  to 
ensure  that  data  submissions  to  the 
PHSCIS  are  timely,  error  free,  and 
contain  all  the  required  information. 

Subpart  PHS  304.71— Review  and 
Approval  of  Proposed  Contract 
Awards 

PHS  304.7101     Contract*  requiring  review 
and  approval. 

(b)(2)(i)  In  addition  to  the  reviews 
required  by  304.7101(a)  and  PHS 
304.7101(c),  internal  reviews  are  to  be 
conducted  of  National  Cancer  Institute 
(NCI),  National  Institutes  of  Health 
(NIH),  acquisitions  expected  to  be  in  the 
range  from  $500,000-$!, 000,000,  and 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  NIH  acquisitions 
expected  to  be  in  the  range  from 
$300,00(>-$750,000.  (The  officials 
responsible  for  these  reviews  shall  be 
the  Chief,  Research  Contracts  Branch, 
Office  of  Administrative  Management. 
NCI.  NIH,  and  the  Chief,  Contracts 
Operations  Branch,  Division  of 
Extramural  Research,  NHLBI,  .MH. 
respectively.) 

(ii)  Furthermore,  to  assure  that  an 
adequate  review  of  smaller  dollar 
acquisitions  is  made  prior  to  award,  a 
statistically  significant  sample  of 
contract  actions  of  dollar  values,  less 
than  those  amounts  referenced  in  this 
section  is  required  to  be  approved  prior 
to  award.  This  review  and  approval  will 
be  by  the  designated  Reviewing  Official 
listed  in  paragraph  (c)  (but  see  PHS 
304.7102(a)).  Records  of  such  review 
actions  will  be  maintained  and  will 
include  documentation  of  the  resolution 
of  any  significant  issue  raised  by  the 
review. 

(c)  Reviewing  officials.  For  PHS 
agency  contract  awards  expected  to 
exceed  the  dollar  amounts  stated  in  this 
paragraph,  the  reviewing  official 
indicated  will  personally  approve  the 
award.  Other  than  these  specified 
requirements  for  the  designated 
reviewing  official,  PHS  agencies  may 


assign  other  review  and  approval 
responsibilities  at  their  discretion.  The 
following  officials  shall  be  responsible 
for  preaward  contract  review  and 


approval  of  all  proposed  contracts  and 
modifications  which  are  expected  to 
exceed  the  dollar  limits  expressed 
below: 


•pproval 

requrM  tor 

cofilracts 

■xpeciad  lo 

«xceed 


PHS  acquiMian  acuvity 


OfOc*  of  tti*  *— l>«ni  »»eff  Y  «er  HaMh 


$300,000     A<)m««r,l««,  ServKw  C»«w  0««  o«  ktonaoamwn !  Di^cto,,      *dr™n*™»v.      S«VK« 

i     Crntm 


Atcohol,  Drug  AtwM  and  Itontal  MaMh  AdmMMraaon 


$300,000  KUtxxwi  Irwttute  or  OuB  *t)us«  

$300,000  Natonal  in«tTtut«  on  Mcorm  ACum  and  Ateoholum™ 

$300  000  National  inctRu*  o<  **mmai  Haaim 

$300,000  St  EkzabMht  Hospnal.  NIMH _.!IZI 

$SC.OO0  Addition  RoMarch  C«ot»  "^ 


Draclor.     DiviMon    ol    Grwiti    ano 
Contacts  Manaoamant. 
Do 

Do 
Do 
Do 


Cantar*  tar  ntanii  Contrq) 


$100,000     Cteoi  .0,  D««>«  Contro. q,^     Proa,T»n,    «v,    Gram, 

Ottea 


FoodarM  Drug  AdmMatadon 


$300,000     Negobatad  Corroaci,  Bfwx* 

$300,000  .  Nationaf  Canier  lor  ToxKxXogical  OaaamJi .... 


1  Oraciw    OMan   ol   Comracti   mra 

Grantt  Managamant 

$300,000     Procur»m»ft  Prop^ty  anfl  P.c.lm«  Manag.;;^;;"^^;^;™"!"::";:'  Dra^,    Dr«.on    o<    Managamant 

I      SarMoaa 


National  InallliiMa  o(  MaaWi 


$1,000,000     Nalwoa*  Cancw  Instituta.. 


$750  000 
$500,000 

$500  000 
$500,000 
$500  000 
$550  000 
$250,000 
$£50  000 

$250  OOC 

$1X000 
$100  X)0 


NafxxMi  Heart.  Lung,  arx)  Blood  Inatitula 

Natonal    matituta   ol    Naurotogcal    and   Communicaliva   Daaoniwi 
Stroka 


Oractof    Ovwon  ol  Coniracti  wid 
Qranta. 
Do 

Do 


National  Institute  ol  Chdd  Haarth  and  Human  Davalopmani 

Natooal  inatituia  of  AHargy  and  in«ac«oua  Hi  urn 

National  Ltoary  ol  Mwlicina  iRaaaarch  and  davakjpma^  nwdtonty)' 

National  inatituw  ol  Dantal  Raaawcti 

Nafconal  inatrtuta  ol  Antntii.  Metatx>kam  and  Digastiva  niioaioi 

Cantrataw)  procunog  acUvity  lor  at  othai  National  Inatitutaa  ol  Health 
Raaaacoh  Organaatiof», 

National  Ubrwy  ol  MwVana  (Award*  othar  than  rasaarch  and  davalop.     Diraclof,    0n«»on    ol 
mant) 

Pfoctrarnant  Branch.  Onmor  ol  Admimalratura  Sanncaa 

N«tK«ai  Instrtirte  ol  Environmant  Haafth  Sarvicat 


Da 
Da 
Do. 
Do. 
Do. 
Do. 


Sanncaa 

Do 
Do 


Adii  M  Nail  atAM 


$300  000     Healt^  Resource*  and  Servica*  Aommistration 


Qractor,  Onaan  ol  Grant*  ana  Pro- 
curamant  Managamant 


PHS  304.7102    Conduct  of  the  review. 

(a)  General.  The  reviewing  official  is 
not  required  to  personally  perform  the 
review,  but  he  or  she  is  responsible  for 


assuring  that  the  reviewer  is 
knowledgeable  in  the  acquisition  field 
and  has  sufficient  expertise  to  perform  a 
comprehensive  review  and  to  make 
cogent  recommendations  to  the 
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reviewing  official  for  actions  exceeding 
the  dollar  amounts  stated  in  this 
subpart  The  reviewing  official  shall 
approve  each  proposed  contract  award 
that  is  reviewed. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  PHS  314— FORMAL 
ADVERTISING 

Subpart  PHS  314.4— Opentng  of  BMs  and 
Amrd  of  Contract 

Sec. 

PHS  314.406-3    Othe»  mistakes  disclosed 

before  award. 
PHS  314.406-4    Mistakes  after  award. 
PHS  314.407-8    Protests  against  award. 
PHS  314.470    Protest  control  officer 

procedures. 
Aiitiiority:  5  U.S.C.  301.  40  US  C.  4661c). 

Subpart  PHS  314.4— Opening  of  Bids 
and  Award  of  Contract 

PHS  314.406-3    Othw  mistakes  diadOMd 
iMfora  award. 

(g)(3]  Information  on  mistakes  in  bids 
alleged  after  bid  opening  but  before 
award  shall  be  forwarded  in  duplicate 
by  the  contracting  ofTicer,  through  the 
contracting  activity's  principal  official 
responsible  for  acqusition.  to  the  Chief, 
Contracts  Management  Branch  (CMB), 
Division  of  Grants  and  Contracts  (DGC), 
Office  of  Resource  Management  (ORM). 
Office  of  Management  (OM)/PHS.  Care 
should  be  exercised  to  assure  that  such 
mistakes  in  bids  are  treated  and 
processed  in  accordance  with  the 
requirements  of  FAR  14.406  and  314.406 
of  this  chapter,  and  this  subsection. 
After  review  and  analysis,  the  Chief, 
C\ffl,  shall  for^vard  the  file,  along  with 
appropriate  comments,  to  the 
Departmental  Protest  Control  Officer, 
Office  of  Evaluation  and  Compliance, 
Office  of  Procurement,  Assistance,  and 
Logistics  (OPAL),  OS. 

PHS  314.406-4    MMakM  aft«- award. 

{e){2)  Contracting  Officers  shall 
forward  files  relating  to  mistakes  after 
award  in  duplicate,  through  the  same 
channels  outlined  in  PHS  314.406-3{g)(3). 
Particular  care  should  be  taken  to 
assure  compliance  with  the  guidance 
and  documentation  requirements 
expressed  in  FAR  14.406-4. 

PHS  314.407-4    Protests  against  award. 

(a)  General.  (2)  Reports  concerning 
protests  whether  before  or  after  award, 
shall  include  the  following 
documentation: 

(i)  A  statement  by  the  PHS  contracting 
activity's  protest  control  officer.  This 
statement  shall  be  in  the  form  of  a 
transmittal  letter  to  the  PHS  Protest 
Control  Officer  and  shall  summarize  the 


allegations  and  the  main  thrust(s)  of  the 
protest:  recapitulate  the  contracting 
activity's  position  leading  to  logical 
conclusions  and  appropriate 
recommendations  for  disposition  of  the 
protest;  and  reflect  the  action  proposed 
or  taken  to  correct  Government 
deficiencies  whenever  applicable, 

(ii)  Each  contracting  officer's 
statement  of  facts  and  circumstances 
shall  include  a  brief  acquisition  history 
and  a  specific  comment  on  each 
individual  protestant  allegation, 
implication  and  irmuendo;  and  shall 
refer  to  supportive  statements  obtained 
from  program  personnel  whenever 
applicable. 

(iii)  The  contracting  officer's 
conclusions  and  recommendations. 
These  should  be  supported  by  factual 
data  and  logical  rational  and  bolstered 
whenever  possible  by  reference  to 
Comptroller  General  decision  and  other 
authoritative  sources. 

(iv)  Other  documents  relevant  to  the 
protest.  These  include  but  are  not 
limited  to;  the  specifications,  or  where 
too  bnlky.  that  part  which  is  relevant  to 
the  protest,  a  copy  of  the  protest,  and 
any  correspondence  relating  thereto 
(e.g..  General  Accounting  Office  (GAO). 
HHS.  and  PHS  transmittals  and 
decisions):  cost  advisory/audit  reports; 
technical  evaluations;  etc. 

(4)  Whenever  the  contracting  officer 
deems  it  advisable  to  obtain  the  views 
of  higher  authority  or  when  such 
submission  is  required  by  314.407- 
8(b)(2).  the  protest  files  shall  be 
forwarded  in  triplicate  to  the  PHS 
Protest  Control  Officer.  CT^/DGC/ 
ORM/OM/PHS.  These  protest  files  shall 
be  forwarded  by  transmittal  letter 
signed  by  the  contracting  activity's 
principal  official  responsible  for 
acquistion.  The  block  of  the  transmittal 
letter  should  refiect  information  as 
follow: 

Protest  Before  Award — Protestant's  Name 

Solicitation  Number 
OR 

Protest  After  Award — Contract  Number 

Contractor's  Name 
Protestant's  Neme 

Upon  receipt  of  the  file,  the  PHS  Protest 
Control  Officer  will  analyze  the 
submission,  assure  that  all  pertinent 
aspects  of  the  protest  have  been 
addressed,  prepare  comments,  and 
continue  processing  of  the  file  to  the 
DHHS  Protest  Control  Officer,  Office  of 
Evaluation  and  Compliance. 

(5)  Reports  on  protests  filed  with  GAO 
shall  be  processed  in  accordance  with 
PHS  314.406-8(a)(4)  above. 

(6)  Each  PHS  agency  shall  designate  a 
protest  control  officer,  who  shall  be 
qualified  and  function  in  accordance 


with  the  criteria  and  guidance  in  PHS 
314.478,  Protest  control  officer 
procedures.  The  designations  and  the 
termination  of  such  appointments  shall 
be  forwarded  to  the  PHS  Protest  Control 
Officer.  CMB/DGC/ORM/OM/PHS. 
Other  PHS  contracting  activities,  e.g.. 
the  Administrative  Services  Center. 
OM/PHS  need  not  appoint  protest 
control  officers  but  should  route  all 
protests  filed  above  the  level  of  the 
contracting  officer  to  the  PHS  Protest 
Control  Officer,  and  call  on  him/her  for 
any  assistance  which  may  be  required 
on  protest  related  matters. 

(b)  Protest  before  award.  (2)  All 
protest  correspondence,  which  is 
required  by  314.407-8(b)(2)  to  be 
submitted  to  the  Director.  Office  of 
Evaluation  and  Compliance.  OPAL/OS, 
shall  be  processed  in  accordance  with 
PHS  314  407-a(a)(4)  above. 

(c)  Protests  after  award.  All  formal 
protests  after  award  shall  be  processed 
in  accordance  with  PHS  314.407-8(a)(4) 
above. 

(d)  Protest  file  disposition.  A  copy  of 
the  protest  file  and  the  administrative 
determinations  relating  thereto,  shall  be 
retained  as  part  of  the  official  contract 
file. 

PHS  3 1 4.470    Protest  control  officer 
procedures. 

(a)  Each  PHS  agency  shall  designate  a 
protest  control  officer  to  monitor 
protests  from  the  time  of  initial 
notification  that  a  protest  is  imminent  to 
release  of  the  completed  protest  file.  The 
protest  control  officer  may  be  the  PHS 
contracting  activity's  chief  contracting 
official  or  an  individual,  senior  in  the 
contracting  organization,  who  is 
designated  by  management  to  perform 
this  function  due  to  his/her  depth  of 
contract  knowledge,  experience,  and 
professional  acumen. 

(b)  Specifically,  the  designated  protest 
control  officer  should  be  qualified  to 
address  the  questions  of  form  which 
frequently  arise  in  regard  to  formally 
advertised  acquisitions,  as  well  as  the 
technical  and  more  sophisticated 
questions  of  fact  which  occur  in  both 
advertised  and  negotiated  acquisitions. 
In  this  regard,  he/she  must  have  a  broad 
enough  experience  base  to  articulate 
objectively  the  Government's  positions 
on  questions  of  restrictive  or  improper 
specifications,  competitive  range, 
technical  evaluations,  etfi..  and  generally 
be  in  position  to  render  immediate 
assistance  to  contracting  officers  to 
insure  the  validity  of  fundamental 
decisions  relating  to  protests. 

(c)  With  the  appointment  of  protest 
control  officers,  processing  procedures 
are  visualized  as  follows; 
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(1)  Contracting  officer  receives 
notification  of  protest. 

(2)  Contracting  officer  notifies  the 
protest  control  officer  of  the  protest  and 
schedules  a  meeting  to  discuss  the 
events  and  circumstances  involved  in 
the  solicitation  and/or  contract  in 
question  and  the  contractor  allegations 
relating  thereto.  If  technical  aspects  are 
involved,  responsible  and  qualified 
technical  personnel  may  also  be 
required  to  attend. 

(3)  If  the  protest  is  considered  valid,  a 
course  of  action  designed  to  rectify  the 
situation  is  agreed  upon.  If  the  protest 
has  been  lodged  at  the  contracting 
officer  level,  remedial  action  may  be 
immediately  effected.  However,  where  a 
protest  is  lodged  at  a  higher  level,  the 
protest  file  should  be  documented  and 
recommendations  for  remedial  action 
should  be  processed  through  charmels 
and  acted  upon  after  receipt  of  proper 
approval. 

(4)  If  the  protest  is  not  considered 
valid,  a  plan  of  action  is  adopted  which 
leads  the  contracting  officer  to  the 
collection  and  accumulation  of 
information  required  to  document  the 
protest  file  fully.  The  protest  control 
officer  then  establishes  a  suspense  date 
for  submission  of  the  complete  protest 
file.  (Note:  Where  contracting  officers 
are  located  at  distant  field  locations, 
telephone  coordination  may  be 
substituted  for  the  desired  personal 
contact  between  the  protest  control 
officer  and  the  contracting  officer.)  Each 
individual  allegation,  implication,  and 
innuendo  should  be  refuted  to  the 
contracting  officer's  Statement  of  Facts 
leading  to  logical  conclusions  on  the 
thrust(8)  of  the  protest  and  the 
recommendation  that  the  protest  be 
denied. 

(5)  While  the  protest  control  officer 
plays  a  key  role  in  defining  the  basic 
approach  and  in  providing  advice  as  to 
what  additional  documentation  or 
action  should  be  taken,  the  contracting 
officer  is  still  responsible  for  full 
compliance  with  the  provisions  of  FAR, 
HHSAR.  and  PHSAR  issuances 
regarding  the  handling  of  the  protest  and 
the  preparation  of  the  contract  file. 
During  this  documentation  phase,  the 
protest  control  officer  remains  available 
for  further  consultation  and  follows-up 
to  assure  compliance  with  the 
established  suspense  date.  When  the 
protest  file  is  completely  assembled, 
documented,  and  indexed,  it  is  returned 
to  the  protest  control  officer  for 
evaluation  and  analysis.  If  additional 
refinements  of  Government 
documentation  are  still  required,  he/she 
takes  action  to  obtain  it;  otherwise,  he/ 
she  prepares  a  summary  statement  of 
the  Government's  position  in  regard  to 


the  protest  and  makes  appropriate 
recommendations  to  the  next  level  of 
review. 

(6)  The  protest  control  officer  will 
perform  the  same  advisory  and 
consultant  functions  in  processing  both 
protests  before  and  after  award. 
However,  on  protests  after  award,  it  is 
imperative  that  an  early,  knowledgeable 
decision  be  made  on  the  vahdity  of  the 
protest,  so  that  performance  may  either 
be  permitted  to  continue  or  curtailed.  In 
such  situations,  aggressive  action  is 
required  to  preclude  contract  expiration 
or  product  delivery,  whenever  the 
validity  of  the  protest  brings  into  serious 
consideration  the  nullification  of  the 
initial  award. 

PART  PHS  315— CONTRACTING  BY 
NEGOTIATION 

Subpart  PHS  315.2— Negotiation  AuthorlttM 

Sec. 

PHS  315.202    Public  exigency. 
PHS  315.205    Services  of  educational 
institutions. 

Subpart  PHS  315J— Datarmination  and 
Findings  To  Justify  Nagotiatlon 

PHS  315.307    Signatory  authority. 

Subpart  PHS  31S.10— Praawar^  and 
Postaward  Notificationa,  Protests,  and 
Mistafcaa 

PHS  315.1003    Protests  against  award. 

Subpart  PHS  315.71— Noncompetitive 
Acquisitions 

PHS  315.7101     Policy. 
PHS  315.7103    Criteria. 
PHS  315.7106    Review  and  approval. 
Authority:  5  U.S.C.  301;  40  U.S.C.  488(c). 

Subpart  PHS  315.2— Negotiation 
Authorities 

PHS  315.202    Public  exigency. 

(c)  Limitations.  Use  of  this  authority 
requires  a  written  determination  with 
supporting  facts  by  the  principal  official 
responsible  for  acquisition. 

PHS  3 1 5.205    Services  of  educational 
Institutions. 

(c)  Limitations.  (1)  Use  of  this 
authority  determination  for  any  service 
other  than  those  listed  in  FAR  15.205(b) 
shall  require  a  written  determination 
with  supporting  facts  by  the  principal 
official  responsible  for  acquisition. 

Subpail  PHS  315.3— Determination  and 
Findings  To  Justify  Negotiation 

PHS  3 1 5.307    Signatory  authority. 

(a)  Contracting  officer.  Individual 
D&Fs  addressed  in  FAR  15.207, 15.208 
and  15.210  shall  be  signed  by  the 
contracting  officer. 

(b)  Principal  official  responsible  for 
acquisition  (PORA).  In  addition  to  those 


D&Fs  designated  in  315.307(b),  the 
PORA  shall  also  sign  all  individual  and 
class  D&Fs  made  under  the  negotiation 
authorities  addressed  in  FAR  15.202  and 
PHS  315.205(c)(1). 

(c)  Agency  head.  The  Assistant 
Secretary  for  Health  shall  sign 
individual  and  class  D&Fs  made  for 

(1)  Acquisition  or  construction  of 
equipment  or  facihties  on  property  not 
owned  by  the  United  States  pursuant  to 
42  U.S.C.  241(a)(7)  and 

(2)  Use  of  an  indemnification 
provision  in  a  research  contract 
pursuant  to  42  U.S.C.  241(a)(7). 

Subpart  PHS  315.10— Preaward  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

PHS  315.1003    Protasta  against  award. 
See  PHS  314.407-8. 

Subpart  315.71— Noncompetitive 
Acquisitions 

PHS  315.7101     Policy. 

(a)  Noncompetitive  acquisitions  are  to 
be  authorized  as  required  by  315.71  and 
as  set  forth  herein.  The  following  types 
of  actions  are  covered: 

(i)  New  contracts  to  be  awarded 
noncompetitively. 

(ii)  Whole  project  buys,  as  defined  by 
315.7108.  The  approval  official  will  be 
determined  by  the  cumulative  value  of 
all  acquisitions;  i.e.,  the  amount  of  the 
basic  award,  whether  competitive  or 
noncompetitive,  plus  all  planned  follow- 
on  work. 

(iii)  Legislative  or  executive  directions 
which  preclude  competition  (or  require 
award  to  a  specific  source)  are 
considered  noncompetitive  and  require 
approval  by  the  appropriate  official. 

(iv)  Contract  modifications  for 
additional  work  which  were  not 
authorized  under  (a)(ii)  above.  Contract 
modifications  which  exercise  options, 
provide  incremental  funding,  or  award 
the  noncompetitive  portions  of  approved 
whole  project  buys  are  exempt  from  this 
procedure  provided  they  were 
authorized  as  part  of  the  initial  award. 

PHS  315.7103    Crttaria. 

(1)  Certain  PHS  requirements  can  be 
performed  only  by  the  National 
Academy  of  Sciences  (NAS)  because  of 
its  preeminent  position  in  the  health 
field  as  the  objective,  independent, 
counterpart  to  the  Government  (PHS).  In 
those  circumstances  where  proposed 
awards  to  NAS  are  inappropriate  for 
competition,  but  yet  do  not  meet  any  of 
the  existing  criteria  in  315.71,  the 
following  criterion  is  authorized  to 
justify  noncompetitive  award. 


( 
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(1)  The  NAS.  by  virtue  of  a 
committee/panel  of  scientific  experts  in 
the  area  of  concern,  its  independent  and 
objective  point  of  reference  in 
examining  and  reporting  on  this  8ub)ect, 
and  the  unparalleled  acceptance  by  the 
target  audience(8)  of  NAS"  findings  and 
opinions  on  the  matter  under  study,  is 
the  only  source  which  can. provide  the 
measure  of  expertise,  independence, 
objectivity,  and  audience  acceptance 
necessary  to  meet  the  program 
requirement. 

(2)  It  must  be  shown  that  the  success 
of  the  proposed  acquisition  is  critically 
dependent  upon  performance  by  the 
NAS.  In  addition,  the  justification  for 
Noncompetitive  Acquisition  (JNCA) 
must  contain  a  statement  that  the  other 
HHSAR  criteria  have  been  considered, 
but  do  not  apply.  All  JNCAs  citing  this 
criterion,  regardless  of  dollar  amount, 
must  be  approved  by  the  Assistant 
Secretary  for  Health  (ASH)  in 
accordance  with  the  procedures  set 
forth  in  PHS  315.7106. 

PHS  315.7106    Review  and  approval 

(c)(1)  Noncompetitive  acquisitions 
estimated  to  cost  $100,000  or  more  shall 
be  subject  to  review  and  approval  of  the 
designated  officials  as  set  forth  below: 

Sl00.00O-$749,999;  Head  of  the  PHS  agency 
(delegable  to  the  Pnncipal  Agency  Official 
Responsible  for  Administration);  Deputy 
Assistant  Secretary  for  Health  Operations 
(DASHO)  for  the  PHS  Staff  Offices 

S"50.000  or  more:  DASHO. 

(2)  All  noncompetitive  acquisitions 
with  the  NAS  citing  criterion  PHS 
315.7103  (1)  must  be  approved  by  the 
Assistant  Secretary  for  Health  (ASH). 

(3)  Proposed  noncompetitive 
acquisitions  requiring  approval  either  by 
DASHO  or  ASH  shall  be  concurred  in 
by  the  Head  of  the  PHS  agency  or 
Principal  Agency  Official  Responsible 
for  Administration  (for  PHS  Staff 
Offices,  the  appropriate  staff  office 
head)  and  then  forwarded  to  the 
Director,  Division  of  Grants  and 
Contracts,  Office  of  Resource 
Management.  OM.  for  evaluation.  The 
request  for  approval  shall  include: 

(i)  A  JNCA  as  required  by  315.7105 
containing  signatures  evidencing 
concurrence  by  the  appropriate 
acquisition,  program,  and  management 
officials. 

(ii)  A  JNCA  narrative  that  addresses 
the  following  questions: 

(A)  Why  the  acquisition  cannot  be 
competed? 

(B)  What  grounds  are  there  for 
excluding  all  actual  or  potential 
offerors? 

(C)  What  actions  have  been  taken  to 
obtain  competition  in  the  instant 
acquisition  and 


(D)  What  action  is  needed  to  avoid 
continuation  of  noncompetitive 
acquisitions  in  the  future? 

(lii)  A  document,  preferably  the 
request  for  contract  (RFC),  providing 
background  data  about  the  acquisition. 
Specifically,  data  concerning  any 
previous  con^)etitive  or  noncompetitive 
predecessor  contracts  should  be 
included  as  well  as  any  plans  for  follow- 
on  acquisitions  to  the  contract.  This 
data  should  cover  performance  periods 
and  their  respective  costs. 

(iv)  A  copy  of  any  sources  sought 
synopsis  including  the  results  of  the 
evaluation  of  the  responses  received. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 
PART  PHS  352— SOUCITATION 

PROvrsroNs  and  contract 

CLAUSES 

Subpart  PHS  362.2— Texts  of  Provisions 
and  Clauses 


Protection  of  Human 

Care  of  Laboratory  Animals. 
Maximum  Allowable  Cost 


Sec. 

PHS  352.280-1 

Subjects. 
PHS  352.280-2 
PHS  352.280-3 

for  Drugs 
PHS  352.280-4     Contracts  Awarded  Under 

the  Indian  Seif-Determination  Act. 
PHS  352.280-6    Demurrage  Charge 

Provisions  for  Reusable  Cylinders  and 

Containers. 

Subpart  PHS  362.3— Provision  and  Clause 
Matrices 

PHS  352.280-4    Contract  Clauses  for 

Contracts  Awarded  Under  the  Indian 
Self-Deterirination  Act. 
Authority:  5  U  S.C.  301;  40  U.S.C  486(c). 

Subpart  352.2— Texts  of  Provisions 
and  Clauses 

PHS  352.280- 1     Protection  of  H  uman 
Subjects. 

The  policy  and  procedures  to  be 
followed  whenever  individuals  may  be 
at  risk  as  a  consequence  of  participation 
as  subjects  in  research,  development, 
demonstration,  or  other  activities  being 
conducted  under  a  contract  are  provided 
in  Subpart  PHS  380.1. 

(a)  The  following  provision  shall  be 
included  in  solicitations  expected  to 
involve  human  subjects: 

Notice  to  Offerors  of  Requirement  for 
Adequate  Assurance  of  Protection  of  Human 
Subjects  (Apr.  1984) 

Prospective  contractors  being  considered 
for  award  will  be  required  to  give  acceptable 
assurance  that  the  project  described  herein 
will  be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
committee.  This  review  shall  assure  that  the 
rights  and  welfare  of  the  individuals  involved 
are  adequately  protected,  that  the  risks  to  an 
individual  are  out  weighed  by  the  potential 
benefits  to  him/her  or  by  the  importance  of 


the  knowledge  to  be  gained,  and  that 
informed  consent  will  be  obtained  by 
methods  that  are  adequate  and  appropriate. 
[End  of  provision) 

(b)  The  following  clause  shall  be 
included  in  contracts  involving  human 
subjects: 

Protactioii  of  Human  Subjects  (Apr.  1984) 

(a)  The  Contractor  agrees  that  the  rights 
and  welfare  of  human  subjects  involved  in 
performance  of  this  contract  will  be  protected 
in  accordance  with  procedures  specified  in 
its  current  Institutional  Assurance  on  file 
with  the  Office  for  I*rotection  from  Research 
Risks,  NIH,  PHS.  The  Contractor  further 
agrees  to  provide  certification  at  least 
annually  that  an  appropriate  institutional 
committee  has  reviewed  and  approved  the 
procedures  which  involve  human  subjects  in 
accordance  with  the  applicable  Institutional 
Assurance  accepted  by  the  Office  for 
Protection  from  Research  Risks,  NIH,  PHS. 

(b)  the  Contractor  shall  bear  full 
responsibility  for  the  performance  of  all  work 
and  services  involving  the  use  of  human 
subjects  under  this  contract  in  a  proper 
manner  and  as  safely  as  is  feasible.  The 
parties  hereto  agree  that  the  Contractor 
retains  the  right  to  control  and  direct  the 
performance  of  all  work  under  this  contract. 
No  provision  of  this  contract  shall  be  deemed 
to  constitute  the  Contractor  or  any 
subcontractor,  agent  or  employee  of  the 
Contractor,  or  any  other  person,  organization, 
institution,  or  group  of  any  kind  whatsoever, 
as  the  agent  or  employee  of  the  Government. 
The  Contractor  agrees  that  it  has  entered  into 
this  contract  and  will  discharge  its 
obligations,  duties,  and  undertakings  and  the 
work  pursuant  thereto,  whether  requiring 
professional  judgment  or  otherwise,  as  an 
independent  contractor  without  imputing 
liability  on  the  part  of  the  Government  for  the 
acts  of  the  Contractor  of  its  employees. 

(End  of  clause) 

PHS  352.280-2    Care  of  laboratory  animals. 

The  policy  and  procedures  to  be  used 
when  contracts  involve  laboratory 
animals  are  provided  in  Subpart  PHS 
380.2.  The  following  clause  shall  be  used 
in  all  contracts  involving  the  use 
laboratory  animals. 

Care  of  Laboratory  Animals  (Apr  1984) 

(a)  Before  undertaking  performance  of  any 
contract  involving  the  use  of  laboratory 
animals,  the  Contractor  shall  register  with  the 
Secretary  of  Agriculture  of  the  United  States 
in  accordance  with  Section  6.  Pub.  L.  89-544. 
Laboratory  Animal  Welfare  Act.  August  24. 
1966.  as  amended  by  Pub.  L.  91-579,  Animal 
Welfare  Act  of  1970,  December  24, 1970.  The 
Contractor  shall  furnish  evidence  of  such 
registration  to  the  Contracting  Officer. 

(b)  The  Contractor  shall  acquire  animals 
used  in  research  and  development  programs 
from  a  dealer  licensed  by  the  Secretary  of 
Agriculture,  or  from  exempted  sources  in 
accordance  with  the  Public  Laws  enumerated 
in  (a)  above. 

(c)  in  the  care  of  any  live  animals  used  or 
intended  for  use  in  the  performance  of  this 
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contract  the  Contractor  shall  adhere  to  the 
principle*  enunciated  in  the  Guide  for  Care 
and  Use  of  Laboratory  Animal*  prepared  by 
the  Institute  of  Laboratory  Animal  Resources. 
National  Academy  of  Sciences  (NAS) — 
National  Research  Council  (NRC).  and  in  the 
United  States  Department  of  Agriculture's 
(USDA)  regulations  and  standards  issued 
under  the  Public  laws  enumerated  in  (a) 
above.  In  case  of  conflict  between  standards, 
the  high«r  standard  shall  be  used.  Contractor 
reports  on  portions  of  the  contract  in  which 
animals  were  used  shall  contain  a  certificate 
stating  that  the  animals  were  cared  for  m 
accordance  with  the  principles  enunciated  in 
the  Guide  for  Care  and  Use  of  Laboratory 
Animals  prepared  by  the  Institute  of 
Laboratory  Animal  Resources,  NAS-NRC. 
and/or  in  the  regulations  and  standards  as 
promulgated  by  the  Agricultural  Research 
Service,  USDA,  pursuant  to  the  Laboratory 
Animal  Welfare  Act  of  August  24, 1966.  as 
amended  (Pub.  L  69-544  and  Pub.  L  91-579). 

Note. — The  Contractor  may  request 
registration  of  his  facility  and  a  current  listing 
of  licensed  dealers  from  the  Regional  OfRce 
of  the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  USDA.  for  the  region  m 
which  its  research  facility  is  located.  The 
location  of  the  appropriate  APHIS  Regional 
OfHce  as  well  as  information  concerning  this 
program  may  be  obtained  by  contacting  the 
Senior  Staff  Officer,  Animal  Care  Staff. 
USDA/APHIS,  Federal  Center  Building, 
Hyattsville,  MD  20782. 

[End  of  clause) 

PHS  352,280-3    MaxiiTHMn  allowable  cost 
for  drugs. 

The  following  clause,  or  one  reading 
substantially  as  follows,  shall  be 
included  in  all  contracts  subject  to  the 
provisions  of  the  Maximum  Allowable 
Cost  (MAC)  regulation  and  PHS  380.305. 

Maximum  Allowable  Cost  for  Drags  (Apr 
1984) 

(a)  Reimbursement  for  drugs  provided  or 
used  under  this  contract  shall  be  in 
accordance  with  the  Maximum  Allowable 
Cost  (MAC)  regulation  set  forth  in  45  CFR 
Subtitle  A,  Part  19.  In  accordance  with  19.3  of 
the  MAC  regulation,  the  amount  which  is 
recognized  for  reimbursement  or  payment 
purposes  for  any  drug  purchased  under  the 
terms  of  the  contract  shall  not  exceed  the 
lowest  of: 

(1)  The  maximum  allowable  cost  of  the 
drug,  if  any,  estabhshed  in  accordance  with 
19.5  of  the  MAC  regulation  plus  a  reasonable 
dispensing  fee: 

(2)  The  acquisition  cost  of  the  drug  plus  a 
reasonable  dispensing  fee;  or 

(3)  The  providers  usual  and  customary 
charge  to  the  public  for  the  drug;  Provided. 
That: 

(i)  The  maximum  aikrweble  cost 
established  for  any  drug  shall  not  apply  ttj  a 
brand  of  that  drug  prescribed  for  a  patient 
which  the  prescriber  has  certified  in  his/her 
own  handwriting  is  medically  necessary  for 
that  patient;  and  Provided,  further.  That: 

(ii)  When  compensation  for  drug  dispensing 
is  included  in  some  other  amount  payable  to 
the  provider  by  the  reimbursing  or  payment 


program  agency,  a  separate  dispeneing  fee 
will  not  be  recognised. 
(b)  The  Contractor  agrees: 

(1)  To  inckid*  the  following  solicitation 
notihcatioa  in  all  appKcable  soKcitations 
issued  under  this  contract  and  to  ensure  that 
subcontractors  include  it  in  any  subsequent 
applicable  solicitation: 

This  acquisition  is  subject  to  the  Maximum 
Allowable  Cost  (MAQ  regulation  set  forth  in 
Part  19  to  Subtitle  A  of  Title  45  of  the  Code  of 
Federal  Regulations. 

(2)  To  include  this  clause,  including  this 
paragraph  (b).  in  all  applicable  subcontracts, 
regardless  of  tier,  awarded  pursuant  to  this 
contract. 

(3)  To  include  the  furnished  MAC 
determination  or  acquisition  cost  data  in  all 
apphcable  solicitations  issued  under  this 
contract  and  in  all  resultant  subcontracts 
awarded  pursuant  to  this  contract. 

[End  of  clause) 

PHS  352.280-4    Contracts  Awarded  Und«r 
ths  Indian  Sslf-Dstsnnination  Act 

(a)  Insert  the  following  clauses  in 
cost-reimbursement  contracts  awarded 
under  the  Indian  Self-Determination  Act 
as  described  in  subpart  PHS  380.4. 

Clause  No.  1 — DefinitioBa  Quoa  1877) 

As  used  throughout  this  contract,  the 
following  terms  shall  have  the  meaning  set 
forth  below: 

(a)  The  term  "'Secretary"  means  the 
Secretary,  the  Under  Secretary,  or  any 
Assistant  Secretary  of  the  Department  of 
Health  and  Human  Services  (HHS);  and  the 
term  "his/her  duly  authorized  representative" 
means  any  person,  persons,  or  board  (other 
than  the  Contracting  Officer)  authorized  to 
act  for  the  Secretary. 

(b)  The  term  "Cxjntracting  Officer"  means 
the  person  executing  this  contract  on  behalf 
of  the  Government,  and  any  other  officer  or 
employee  who  is  properly  designated 
Contracting  Officer,  and  the  term  includes, 
except  as  otherwise  provided  in  this  contract, 
the  authorized  representative  of  the 
Contracting  Officer  acting  within  the  limits  of 
his/her  authority. 

(c)  The  term  "Project  CXficer  '  means  the 
person  representing  the  Government  for  the 
purpose  of  monitoring  contract  performance. 
The  Project  Officer  is  not  authorized  to  issue 
any  instructions  or  directions  which  effect 
any  increase  or  decrease  in  the  cost  of  Ais 
contract  or  which  change  the  period  of  this 
contract. 

(d)  The  term  "Department"  means  the 
Department  of  Health  and  Human  Services. 

(e)  Except  as  otherwise  provided  in  this 
contract  the  term  "sabcontract"  includes 
purchase  orders  under  this  contract. 
(End  of  clause) 

Clause  No.  2— Disputes  0i>im  1877) 

[a)  Except  as  otherwise  provided  in  this 
contract,  any  dispute  concerning  a  question 
of  fact  arising  under  this  contract  which  is 
not  disposed  of  by  agreement  shall  be 
decided  by  the  Contracting  Officer,  who  shall 
reduce  his/her  decision  to  vmting  and  mail  or 
otherwise  furnish  a  copy  thereof  to  the 
Contractor.  The  decision  of  the  Contracting 


Officer  shall  be  final  and  conclusive  unless 
within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  mails  or  otherwise 
furnishes  to  tha  Contracting  OfCcer  a  written 
appeal  addressed  to  the  Secretary.  The 
decision  of  t)ie  Secretary  or  hjs/l*er  dtily 
authorised  repreeentative  for  the 
determination  of  soch  appeals  shall  be  final 
and  conchisive  unless  determined  by  a  court 
of  competent  fnrisdiction  to  have  been 
fraudulent  or  capriciona.  or  arbitrary,  or  so 
grossly  erroneous  mn  necessarily  to  imply  bad 
faith,  or  not  supported  by  substantial 
evidence.  In  connection  with  any  appeal 
proceeding  under  this  clause,  tlie  Contractor 
shall  be  afforded  an  opportunity  to  be  beard 
and  to  offer  evidence  in  support  of  its  appeal. 
F'ending  finai  decision  of  a  dispute  hereunder, 
the  Contractor  shall  proceed  diligently  with 
the  performance  of  the  contract  and  in 
accordance  with  the  Contractii\g  Officer's 
decision. 

(b)  This  "Disputes"  clause  does  not 
preclude  consideration  of  law  questions  in 
connection  with  decisions  provided  for  in 
paragraph  (a)  above:  Provided.  That  nothing 
in  this  contract  shall  be  construed  as  making 
final  the  decision  of  any  administrative 
official  representative,  or  board  on  a 
question  of  law. 

(End  of  clsuse) 

Clause  Na  S — UmiUtion  of  Coat  Qune  1877) 

(a)  It  is  estimated  that  the  total  cost  to  the 
Government  for  the  performance  of  this 
contract  will  not  exceed  the  estimated  cost 
set  forth  in  this  contract  and  the  Contractor 
agrees  to  use  its  best  efforts  to  perform  all 
work  and  aD  obligations  under  this  conh^ct 
within  such  estimated  costs.  If  at  any  time 
the  Contractor  has  reason  to  believe  that  the 
costs  which  it  expects  to  incur  in  the 
performance  of  this  oontract  in  the  next 
succeeding  sixty  (60)  days,  when  ad<led  to  ail 
costs  previously  incurred,  will  exceed 
seventy-five  percent  (75%)  of  the  estimated 
cost  set  forth  in  the  contract  or.  if  at  any  time 
the  Contractor  has  reason  to  bcheve  that  the 
total  cost  to  the  Coveniment  for  the 
performance  of  this  contract,  will  be 
substantially  greater  or  less  than  the 
estimated  cost  thereof,  the  Contractor  shall 
notify  the  Contracting  Officer  in  writing  to 
that  effect  giving  its  revised  estimate  of  such 
total  cost  for  the  performance  of  this  contract. 

(b)  The  Government  shall  not  be  obligated 
to  reimtmrs*  the  Contractor  for  costs  incurred 
in  excess  of  the  estimated  cost  set  forth  in  the 
contract  and  the  Contractor  shall  not  be 
obligated  to  contiirae  performance  under  the 
contract  or  to  incur  costs  in  excess  of  such 
estimated  cost  unless  and  until  the 
Contracting  Officer  shall  have  notified  the 
Contractor  in  writing  that  such  estimated  cost 
has  been  increased  and  shall  have  specified 
in  such  notice  a  revised  estimated  cost  which 
shall  thereupon  constitute  the  estinated  cost 
of  performance  of  this  contract.  When  and  to 
the  extent  that  the  estimated  cost  set  forth  in 
this  contract  has  been  increased  by  the 
Contractiag  Officer  in  writiag.  any  coats 
incurred  by  the  Contractor  in  excess  of  such 
estimated  cost  prior  to  the  increase  in 
estimated  cost  shall  be  allowable  to  the  same 
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extent  as  if  such  costs  had  been  incurred 
after  such  increase  in  estimated  cost. 
(End  of  clause) 

Clausa  Na  4— Allowable  Cost  Oune  1977) 

(a)  Compensation  for  Contractor's 
performance.  Payment  for  the  allowable  cost, 
as  herein  defined  and  as  actually  incurred  by 
the  Contractor  shall  constitute  full  and 
complete  compensation  for  the  performance 
of  the  work  under  this  contract. 

(b)  Allowable  cost  The  allowable  cost  of 
performing  the  work  under  this  contract  shall 
be  the  cost  actually  incurred  by  the 
Contractor,  either  directly  incident  or 
properly  allocable  to  the  contract,  in  the 
performance  of  this  contract  in  accordance 
with  its  terms.  The  allowable  cost,  direct  and 
indirect,  including  acceptability  of  cost 
allocation  methods,  shall  be  determined  by 
the  Contracting  Officer  in  accordance  with: 

(l)(i)  "A  Guide  for  Nonprofit  Institutions 
Establishing  Indirect  Cost  Rates  for  Research 
Grants  and  Contracts  with  the  Department  of 
Health  and  Human  Services,  HHS 
Publication  OASC-5"  or  (ii)  "A  Guide  for 
Hospitals.  Grants  and  Contracts  with  the 
Department  of  Health  and  Human  Services, 
HHS  Publication  OASC-3."  or  (iii)  Subpart  1- 
15.7  of  the  Federal  Prdcurement  Regulations 
(41  CFR  Subpart  1-15.7)  if  the  contract  is  with 
a  state  or  local  government  agency,  or  (iv) 
Subpart  1-15.4  of  the  Federal  Procurement 
Regulations  (41  CFR  Subpart  1-15.4)  if  the 
contract  is  for  the  procurement  of 
construction  or  architect-engineer  services. 

(2)  The  terms  of  the  contract. 

(End  of  clause) 

Clause  No.  5 — Negotiated  Overhead  Rates 
(June  1977) 

(a)  Notwithstanding  the  provisions  of  the 
clause  of  this  contract  entitled,  "Allowable 
Cost,"  the  allowable  indirect  costs  shall  be 
obtained  by  applying  negotiated  overhead 
rates  to  bases  agreed  upon  by  the  parties,  as 
specified  below. 

(b)  The  Contractor,  as  soon  as  possible,  but 
not  later  than  six  (6)  months  after  the 
expiration  of  each  of  the  Contractor's 
financial  years  or  such  period  as  may 
mutually  be  agreed  upon  by  the  Government 
and  the  Contractor,  shall  submit  to  the 
Contracting  Officer,  with  a  copy  to  the 
cognizant  audit  agency,  a  proposed  final 
overhead  rate  or  rates  for  that  period  based 
on  the  Contractor's  cost  experience  during 
that  period,  together  with  supporting  cost 
data.  Negotiation  of  final  overhead  rates  by 
the  Contractor  and  the  Contracting  Officer 
shall  be  undertaken  as  promptly  as 
practicable  after  receipt  of  the  Contractors 
proposal. 

(c)  Allowability  of  costs  and  acceptability 
of  cost  allocation  methods  shall  be 
determined  in  accordance  with  the  applicable 
cost  principles  set  forth  in  paragraph  (b)(1)  of 
Clause  4,  as  in  effect  on  the  dale  of  this 
contract,  and  the  same  hereby  incorporated 
herein  by  reference. 

(d)  The  results  of  each  negotiation  shall  be 
set  forth  in  an  amendment  to  this  contract, 
which  shall  specify  (1)  the  agreed  final  rate. 
(2)  the  bases  to  which  the  rates  apply,  and  (3) 
the  periods  for  which  the  rates  apply. 


(e)  Pending  establishment  of  final  overhead 
rates  for  any  period,  the  Contractor  shall  be 
reimbursed  either  at  negotiated  provisional 
rates  as  provided  in  this  contract  or  at  billing 
rates  acceptable  to  the  Contracting  Officer, 
subject  to  appropriate  adjustment  when  the 
final  rates  for  that  period  are  established.  To 
prevent  substantial  over  or  under  payment, 
the  provisional  or  billing  rates  may.  at  the 
request  of  either  party,  be  revised  by  mutual 
agreement,  either  retroactively  or 
prospectively.  Any  such  revision  of 
negotiated  provisional  rates  provided  in  this 
contract  shall  be  set  forth  in  an  amendment 
to  this  contract. 

(f)  Any  failure  by  the  parties  to  agree  on 
any  final  rate  or  rates  under  this  clause  shall 
be  considered  a  dispute  concerning  a 
question  of  fad  for  decision  by  the 
Contracting  Officer  within  the  meaning  of  the 
clause  of  thi.s  contract  entitled  "Disputes." 

(g)  Submission  of  proposed  provisional 
and/or  final  overhead  rates,  together  with 
appropriate  data  in  support  thereof,  to  the 
Secretary  or  his/her  duly  authorized 
representative,  and  agreements  on 
provisional  and/or  final  overhead  rates 
entered  into  between  the  Contractor  and  the 
Secretary  or  his/her  duly  authorized 
representative,  as  evidenced  by  Negotiated 
Overhead  Rate  Agreements  signed  by  both 
parties,  shall  be  deemed  to  satisfy  the 
requirements  of  (b).  (d)  and  (e)  above. 

(End  of  clause) 

Clause  No.  6 — Payment  Qune  1977) 

(a)  Payment  on  account  of  allowable  cost. 
Once  each  month  (or  at  more  frequent 
intervals  if  approved  by  the  Contracting 
Officer)  the  Contractor  may  submit  to  the 
Contracting  Officer,  in  such  form  and 
reasonable  detail  as  may  be  required,  an 
invoice  or  voucher  supported  by  a  statement 
of  costs  incurred  by  the  Contractor  in  the 
performance  of  this  contract  and  claimed  to 
constitute  allowable  costs.  Promptly  after 
receipt  of  each  invoice  or  voucher,  the 
Government  shell,  subject  to  the  provisions 
of  (b)  below,  make  payment  thereon  as 
approved  by  the  Contracting  Officer. 

(b)  Audit  Adjustments.  At  any  time  or 
times  prior  to  settlement  under  this  contract 
the  Contracting  Officer  may  have  invoices  or 
vouchers  and  statements  of  cost  audited. 
Each  payment  theretofore  made  shall  be 
subject  to  reduction  for  amounts  included  in 
the  related  invoice  or  voucher  which  are 
found  by  the  Contracting  Officer,  on  the  basis 
of  such  audit,  not  to  constitute  allowable 
cost.  Any  payment  may  be  reduced  for 
overpayment,  or  increased  for 
underpayments  on  preceding  invoices  or 
vouchers. 

(c)  Completion  voucher  On  receipt  and 
approval  of  the  invoice  or  voucher  designated 
by  the  Contractor  as  the  "completion 
invoice"  or    Complption  Voucher"  and  upon 
compliance  by  the  Contractor  with  all  the 
provisions  of  this  contract  (including  without 
limitation,  the  provisions  relating  to  patents 
and  provisions  of  (d)  below)  the  Government 
shall  promptly  pay  to  the  Contractor  any 
balance  of  allowable  cost.  The  completion 
invoice  or  voucher  shall  be  submitted  by  the 
Contractor  promptly  following  completion  of 
the  work  under  this  contract  but  in  no  event 


later  than  6  months  (or  such  longer  period  as 
the  Contracting  Officer  may  in  his/her 
discretion  approve  in  writing)  from  the  date 
of  such  completion. 

(d)  Applicable  credits.  The  Contractor 
agrees  that  any  refunds,  rebates,  credits,  or 
other  amounts  (including  any  interest 
thereon)  accruing  to  or  received  by  the 
Contractor  or  any  assignee  under  this 
contract  shall  be  paid  by  the  Government,  to 
the  extent  that  they  are  properly  allocable  to 
costs  for  which  the  Contractor  has  been 
reimbursed  by  the  Government  under  this 
contract.  Reasonable  expenses  incurred  by 
the  Contractor  for  the  purpose  of  securing 
such  refunds,  rebates,  credits,  or  other 
amounts  shall  be  allowable  cost  hereunder 
when  approved  by  the  Contracting  Officer. 

(e)  Financial  settlement.  Prior  to  final 
payment  under  this  contract,  the  Contractor 
and  each  assignee  under  this  contract  whose 
assignment  is  in  effect  at  the  time  of  final 
payment  under  this  contract  shall  execute 
and  deliver: 

(1)  An  assignment  to  the  Government  in 
form  and  substance  satisfactory  to  the 
Contracting  Officer,  of  refunds,  rebates, 
credits,  or  other  amounts  (including  any 
interest  thereon)  properly  allocable  to  costs 
for  which  the  Contractor  has  been 
reimbursed  by  the  Government  under  this 
contract,  and 

(2)  A  release  discharging  the  Government, 
its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contract,  subject  only  to  the 
following  exceptions: 

(i)  Specified  claims  in  stated  amounts  or  in 
estimated  amounts  where  the  amounts  are 
susceptible  to  exact  statement  by  the 
Contractor 

(ii)  Claims,  together  with  reasonable 
expenses  incidental  thereto,  based  upon 
liabilities  of  the  Contractor  to  third  parties 
arising  out  of  the  performance  of  this 
contract:  Provided,  That  such  claims  are  not 
known  to  the  Contractor  on  the  date  of  the 
execution  of  the  release;  And  provided 
further.  That  the  Contractor  gives  notice  of 
such  claims  in  writing  to  the  Contracting 
Officer  not  more  than  6  years  after  the  date 
of  the  release  or  the  date  of  any  notice  to  the 
Contractor  that  the  Government  is  prepared 
to  make  final  payment,  whichever  is  earlier, 
and 

(iii)  Claims  for  reimbursement  of  costs 
(other  than  expenses  of  the  Contractor  by 
reason  of  its  indemnification  of  the 
Government  against  patent  liabihty), 
including  reasonable  expenses  incidental 
thereto,  incurred  by  the  Contractor  under  the 
provisions  of  this  contract  relating  to  patents. 
[End  of  clause) 

Clause  No.  7— Advance  Payments  (June  1977) 

(a)  Amount  of  Advance.  At  the  request  of 
the  Contractor,  and  subject  to  the  conditions 
hereinafter  set  forth,  the  Government  shall 
make  an  advance  payment,  or  advance 
payments  from  time  to  time,  to  the 
Contractor.  No  advance  payment  shall  be 
made  (1)  without  the  approval  of  the  office 
administering  advance  payments  (hereinafter 
called  the  "Administering  Office"  and 
designated  in  paragraph  (k)(4)  as  with  all 
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advance  payments  theretofore  made,  shall 
exceed  the  amount  itated  in  paragraph  [V.]{1) 
hereof;  and  (3)  without  a  properly  certified 
invoice  or  invoices. 

(b)  Special  Bank  Account  Until  all 
advance  payments  made  hereunder  are 
liquidated  and  the  Administering  OfTice 
approves  in  writing  the  release  of  any  funds 
due  and  payable  to  the  Contractor,  all 
advance  payments  and  all  other  payments 
under  the  contract  shall  be  made  by  check 
payable  to  the  Contractor,  and  be  marked  for 
deposit  only  in  a  Special  Bank  Account  with 
the  bank  designated  in  paragraph  [kl(2) 
hereof  No  part  of  the  funds  in  the  Special 
Bank  Account  shall  be  mingled  with  other 
funds  of  the  Contractor  prior  to  withdrawal 
thereof  from  the  Special  Bank  Account  as 
hereinafter  provided.  Except  as  hereinafter 
provided,  each  withdrawal  shall  be  made 
only  by  check  of  the  Contractor 
countersigned  on  behalf  of  the  Government 
by  the  Contracting  Officer  or  such  other 
person  or  persons  as  he/she  may  designate  in 
writing  ihfreinafter  called  the 
"Countersij^ning  Agent").  Until  otherwise 
determined  by  the  Admtnistenng  Office, 
countersignature  on  behalf  of  the 
Government  will  not  be  required. 

|c)  Use  of  Funds.  The  funds  in  the  Special 
Bank  Account  may  be  withdrawn  by  the 
Contractor  solely  for  the  purposes  of  making 
payments  for  items  of  allowable  cost  or  to 
reimburse  the  Contractor  for  such  items  of 
allowable  cost,  and  for  such  other  purposes 
as  the  Administering  Office  may  approve  in 
writing.  An  interpretation  required  as  to  the 
proper  use  of  funds  shall  be  made  in  wnting 
by  the  Administering  Office. 

(d)  Return  of  Funds.  The  Contractor  may  at 
any  time  repay  all  or  any  part  of  the  funds 
advanced  hereunder.  Whenever  so  requested 
in  writing  by  the  Administering  Office,  the 
Contractor  shall  repay  to  the  Government 
such  part  of  the  unliquidated  balance  of 
advance  payments  as  shall  m  the  opinion  of 
the  Administering  Office  be  in  excess  of 
current  requirements,  or  (when  added  to  total 
advance  previously  made  and  liquidated)  in 
excess  of  the  amount  specified  in  paragraph 
(k)(l)  hereof.  In  the  event  the  Contractor  fails 
to  repay  such  part  of  the  unliquidated 
balance  of  advance  payments  when  so 
requested  by  the  A.-lministering  Office,  all  or 
any  part  thereof  may  be  withdrawn  from  the 
Special  Bank  Account  by  checks  payable  to 
the  Treasurer  of  the  United  States  signed 
solely  by  the  Countersigning  Agent  and 
applied  in  reduction  of  advance  payments 
then  outstanding  hereunder 

(e)  Liquidation.  If  not  otherwise  liquidated. 
the  advance  payments  made  hereunder  shall 
be  liquidated  as  herein  provided.  When  the 
sum  of  all  payments  under  this  contract, 
other  than  advance  payments,  plus  the 
unliquidated  amount  of  advance  payments 
are  equal  to  the  total  estimated  cost  for  the 
work  under  this  contract  or  such  lesser 
amount  to  which  the  total  estimated  cost 
under  this  contract  may  have  been  reduced, 
plus  increases,  if  any.  in  this  total  estimated 
cost  not  exceeding,  in  the  aggregate 
(including,  without  limitation,  reimbursable 
costs  incident  to  termination  for  cause  and 
retrocession  as  estiraatsd  by  the  Contracting 
Officer),  the  Government  shall  thereafter 


withhold  further  payments  to  the  Contractor 
and  apply  the  amounts  withheld  against  the 
Contractor's  obligation  to  repay  such 
advance  payments  until  such  advance 
payments  shall  have  been  fully  liquidated.  If 
upon  completion,  termination,  or  retrocession 
of  the  contract  all  advance  payments  have 
not  been  fully  liquidated,  the  balances 
therefor  shall  be  deducted  from  any  sums 
otherwise  due  or  which  may  become  due  to 
the  Contractor  from  the  Government,  and  any 
deficiency  shall  be  paid  by  the  Contractor  to 
the  Government  upon  demand. 

(f)  Bank  Agreement  Before  an  advance 
payment  is  made  hereunder,  the  Contractor 
shall  transmit  to  the  Administering  Office,  in 
the  form  prescribed  by  such  office,  an 
Agreement  in  triplicate  from  the  bank  m 
which  the  Specwl  Bank  Account  is 
established,  clearly  setting  forth  the  special 
character  of  the  account  and  the 
responsibilities  of  the  bank  thereunder. 
Wherever  possible,  such  bank  shall  be  a 
member  bank  of  the  Federal  Reserve  System. 
or  an  "insured"  bank  within  the  meaning  of 
the  Act  creating  the  Federal  Deposit 
Insurance  Corporation  .Act  of  August  23. 1935, 
49  Stat.  685.  as  amended  fl2  U.S.C  264) 

(g)  Lien  on  Special  Bank  Account  The 
Government  shall  have  a  lien  upon  any 
balance  in  the  Special  Bank  Account 
paramount  to  all  other  liens,  which  hen  shall 
secure  the  repayment  of  any  advance 
payments  made  hereunder. 

(h)  Lien  on  Property  Under  Contract.  Any 
und  all  advance  payments  made  under  this 
contract  shall  be  secured,  when  made,  by  a 
lien  in  favor  of  the  Government,  paramount 
to  all  other  liens,  upon  the  supplies  or  other 
things  covered  by  this  contract  and  on  all 
material  and  other  property  acquired  for  or 
allocated  to  the  performance  of  this  ctmtract. 
except  to  the  extent  that  the  Government  by 
virtue  of  any  other  provision  of  this  contract, 
or  otherwise,  shall  have  valid  title  to  such 
supplies,  materials,  or  other  property  as 
against  other  creditors  of  the  Contractor.  T^e 
Contractor  shall  identify,  by  marking  or 
segregation,  all  property  which  is  subject  to  a 
lien  in  favor  of  the  Government  by  virtue  of 
any  provision  of  this  contract  in  such  a  way 
as  to  indicate  that  it  is  subject  to  such  lien 
and  that  it  has  been  acquired  for  or  allocated 
to  the  performance  of  this  contract.  If  for  any 
reason  such  supplies,  materials,  or  other 
property  are  not  identified  by  marking  or 
segregation,  the  Government  shall  be  deemed 
to  have  a  lien  to  the  extent  of  the 
Government's  interest  under  this  contract  on 
any  mass  of  property  with  which  such 
supplies,  materials,  or  other  property  are 
commingled.  The  Contractor  shall  maintain 
adequate  accounting  control  over  such 
property  on  its  books  and  records.  If  at  any 
time  during  the  progress  of  the  work  on  the 
contract  it  becomes  necessary  to  deliver  any 
item  or  items  and  materials  upon  which  the 
Government  has  a  lien  as  aforesaid  to  a  third 
person,  the  Contractor  shall  notify  such  third 
person  of  the  lien  herein  provided  and  shall 
obtain  from  such  third  person  a  receipt,  in 
duplicate,  acknowledging,  inter  alia,  the 
existence  of  such  lien.  A  copy  of  each  receipt 
shall  be  delivered  by  the  Contractor  to  the 
Contracting  Officer.  If  thia  contract  is 
terminated  in  whole  or  in  part  and  the 


Contractor  is  authorized  to  aell  or  retain 
termination  inventory  acquired  for  or 
allocated  to  thia  ooatract  such  sate  or 

retention  shall  be  made  only  if  approved  by 
the  Contracting  Officer,  which  approval  shall 
constitute  a  release  to  the  Government's  hen 
hereunder  to  the  extent  that  such  termination 
inventory  is  sold  or  retained,  and  to  the 
extent  that  the  proceeds  of  the  sale,  or  the 
credit  aliowed  for  such  retention  on  the 
Contractor'*  terminatiao  claim,  ii  applied  in 
reduction  of  advance  paymenta  then 
outstanding  hereunder. 

(i)  Insurance.  The  Contractor  represents 
and  warrants  that  it  is  now  maintaining  with 
responsible  insurance  carriers.  (1)  insurance 
upon  its  own  plant  and  equipment  against 
fire  and  other  hazards  to  the  extent  that  Uke 
properties  are  usually  insured  by  others 
operating  plants  and  properties  of  similar 
character  in  the  same  general  locality;  (2) 
adequate  insurance  against  hability  on 
account  of  damage  to  persons  or  property: 
and  (3)  adequate  insurance  under  all 
applicable  workmen's  compensation  laws. 
The  Contractor  agrees  that,  until  work  under 
this  contract  has  been  completed  and  all 
advance  payments  made  hereunder  have 
been  liquidated,  it  will  (i)  maiotaia  such 
insurance;  (ii]  maintain  adequate  insurance 
upon  any  materials,  parts,  assembles, 
subassemblies,  suppliea.  equipment  and  other 
property  acquired  for  or  allocable  to  this 
contract  and  subject  to  the  Government  lien 
hereunder:  and  (iii)  fumiah  such  certificate* 
with  respect  to  its  insorance  as  the 
Administering  Office  may  from  time  to  tune 
require. 

(j)  Prohibition  Against  Assignment 
.N'otwithstandmg  any  other  provision  of  this 
contract,  the  Contractor  shall  not  transfer. 
pledge,  or  otherwise  assign  this  contract  or 
any  interest  therein,  or  any  claim  orisii^ 
thereunder,  to  any  party  or  parties,  bank. 
trust  conpany.  or  other  financing  institution. 

(k)  Designatiomt  and  Determwationa.  (1) 
Amount  The  amount  of  advance  payments  at 
any  time  outstanding  hereunder  shall  not 
exceed  $ . 

(2)  Depository.  The  bank  designated  for  the 
deposit  of  payments  made  hereunder  shall 
be: 

(3)  Interest  Charge.  No  mteresl  shall  be 
charged  for  advance  payments  made 
hereunder.  The  Contractor  shall  charge 
iriterest  at  the  rate  of  6  percent  per  annum  on 
subadvances  or  down  paj-ments  to 
subcontractors,  and  such  interest  will  be 
credited  to  the  account  of  the  Government. 
However,  interest  need  not  be  charged  on 
subadvances  on  nonprofit  subcontracts  with 
nonprofit  educational  or  research  institutioaa 
for  experimental,  research  or  development 
work. 

(4)  Administering  Office.  The  office 
administering  advance  payments  shall  be  the 
office  designated  as  having  responsibility  for 
awarding  the  contract. 

(1)  Other  Secaritf.  The  terms  of  this 
contract  shall  be  considered  adeqmate 
security  for  ativance  payments  hereimder. 
except  that  if  at  any  time  the  administering 
office  deems  the  secmity  furnished  by  the 
Contractor  to  be  inadequate,  the  Contracter 
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shall  furnish  such  additional  security  as  may 
be  satisfactory  to  (he  administering  office,  to 
the  extent  that  such  additional  security  is 
available. 

(End  of  clause) 

Clause  No.  ft— Examination  of  Records  (June 
1977) 

(a)  This  clause  is  applicable  if  the  amount 
of  this  contract  exceeds  $2,500  and  was 
entered  into  by  means  of  negotiation 
including  small  business  restricted 
advertising,  but  is  not  applicable  if  this 
contract  was  entered  into  by  means  of  formal 
advertising. 

(b)  The  Contractor  agrees  that  the 
Comptroller  General  of  the  United  States  and 
the  Secretary,  or  any  of  their  duly  authorized 
representatives,  shall  until  expiration  of  3 
years  after  final  payment  under  this  contract 
or  of  the  time  period  for  the  particular 
records  in  Part  1-20  of  the  Federal 
Procurement  Regulations  (41  CFR  Part  1-20) 
whichever  expires  earlier,  have  access  to  and 
the  right  to  examine  any  directly  pertinent 
books,  documents,  papers,  and  records  of  the 
Contractor  involving  transactions  related  to 
this  contract. 

(c)  The  Contractor  further  agrees  to  include 
in  all  its  subcontracts  hereunder  a  provision 
to  the  effect  that  the  subcontractor  agrees 
that  the  Comptroller  General  of  the  United 
States,  or  his/her  duly  authorized 
representatives  shall,  until  expiration  of  3 
years  after  final  payment  under  the 
subcontract  or  of  the  time  periods  for  the 
particular  records  specified  in  Part  1-20  of 
the  Federal  Procurement  Regulations  (41  CF'R 
Part  1-20)  whichever  expires  earlier,  have 
access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers, 
and  records  of  such  subcontractor,  involving 
transactions  related  to  the  subcontract.  The 
term  "subcontract"  as  used  in  this  clause 
excludes  (1)  purchases  orders  not  exceeding 
S2.500  and  (2)  subcontracts  or  purchase 
orders  for  public  utility  services  at  rates 
established  for  uniform  applicability  to  the 
general  public. 

(d)  The  periods  of  access  and  examination 
described  in  (b)  and  (c)  above,  for  records 
which  relate  to  (1)  appeals  under  the 
"Disputes"  clause  of  this  contract.  (2) 
litigation  or  the  settlement  of  claims  arising 
out  of  the  performance  of  this  contract,  or  (3) 
costs  and  expenses  of  this  contract  as  to 
which  exception  has  been  taken  by  the 
Comptroller  General  or  any  of  his/her  duly 
authorized  representatives,  shall  continue 
until  such  appeals,  litigation,  claims,  or 
exceptions  have  been  disposed  of. 

(End  of  clause) 

Clause  No.  9 — Inspection  and  Reports  flune 
1977) 

(a)  Inspection  of  work.  The  Government 
shall  have  the  right  to  inspect  the  work  and 
activities  under  this  contract,  including 
without  limitation,  premises  where  any 
Government  property  may  be  located  at  such 
reasonable  times  and  in  such  manner  as  it 
may  deem  appropriate  and  the  Contractor 
shall  afford  the  Government  proper  facilities 
and  assistance  for  such  inspection. 

(b)  Reports.  The  Contractor  shall  furnish 
such  progress  reports,  schedules,  financial 


and  cost  reports,  and  other  reports, 
concerning  the  work  under  this  contract  as 
specified  elsewhere  in  this  contract.  Cost  and 
other  financial  data  and  projections  furnished 
pursuant  to  this  paragraph  (b)  shall  not 
relieve  the  Contractor  of  the  requirements  for 
furnishing  notice  specified  in  the  clause  of 
this  contract  entitled  "Limitation  of  Cost  " 

(c)  In  addition,  where  Federal  financial 
assistance  is  involved  in  the  contract  effort, 
the  following  clause  will  apply: 

Reports  to  the  li\dian  People 

The  contractor,  as  a  recipient  of  Federal 
financial  assistance,  shall  make  reports  and 
information  available  to  the  Indian  people 
served  or  represented  by  the  contractor.  Such 
reports  will  reflect  how  the  Federal 
assistance  funds  were  utilized  to  the  benefit 
of  the  Indian  people  served  or  represented  as 
follows:  (specific  reporting  requirements, 
formats  and  methods  of  distribution  to  the 
Indian  people  will  be  prescribed  in  the  scope 
of  the  contract.) 

(d)  Annual  Reporting. 

(1)  For  each  fiscal  year  during  which  a 
tribal  orgainzatlon  receives  or  expends  funds 
pursuant  to  a  contract  under  this  Part,  the 
tribe  which  requested  the  contract  must 
submit  a  report  to  the  Contracting  Officer. 
The  report  shall  include,  but  not  be  limited  to, 
an  accounting  of  the  amounts  and  purposes 
for  which  the  contract  funds  were  e.xpended 
and  information  on  the  conduct  of  the 
program  or  services  involved.  The  reports 
shall  include  any  other  information  requested 
by  the  Contracting  Officer  and  may  be 
submitted  as  follows: 

(i)  When  the  contract  is  with  the  governing 
body  of  an  Indian  tribe,  the  tribe  shall  submit 
the  report  to  the  Contracting  Officer. 

(ii)  When  the  contract  is  with  a  tribal 
organization  other  than  the  governing  body  of 
the  tribe,  the  tribe  has  the  option  of  having 
the  tribal  organization  prepare  the  report  and 
submit  it  to  the  tribe  for  review  and  approval 
before  the  tribe  submits  it  to  the  Contracting 
Officer. 

(iii)  When  the  contract  benefits  more  than 
one  tribe,  the  tribal  organization  shall 
prepare  and  submit  the  report  to  each  of  the 
tribes  benefiting  under  the  contract.  Each 
tribe  shall  endorse  the  report  before 
submitting  it  to  the  Contracting  Officer. 

(2)  The  annual  report  shall  be  submitted  to 
the  Contracting  Officer  within  90  days  of  the 
end  of  the  fiscal  year  in  which  the  contract 
was  performed.  However,  the  period  for 
submitting  the  report  may  be  extended  if 
there  is  just  cause  for  such  extension. 

(3)  In  addilion  to  the  yearly  reporting 
requirement  given  in  paragraphs  (a)  and  (b) 
of  this  section,  the  tribal  contractor  shall 
furnish  other  reports  when  and  as  required 
by  the  Secretary. 

(End  of  clause) 

Clause  No.  10 — Subcontracting  (June  1977) 

(a)  Prior  approval  required.  Except  as 
provided  in  (c)  below,  the  Contractor  shall 
not  enter  into  any  subcontract  or  purchase 
order  not  otherwise  expressly  authorized 
elsewhere  in  this  contract  without  the  prior 
written  approval  of  the  Contracting  Officer 
and  subject  to  Such  conditions  as  the 
Contracting  Officer  may  require. 


(b)  Request  for  approval.  The  Contractor's 
request  for  approval  to  enter  into  a 
subcontract  pursuant  to  this  clause  shall 
include:  (1)  A  description  of  the  supplies  or 
services  to  be  called  for  by  the  subcontract: 
(2)  identification  of  the  proposed 
subcontractor  and  an  explanation  of  why  and 
how  the  proposed  subcontractor  was 
selected,  including  the  degree  of  competition 
obtained;  (3)  the  proposed  subcontract  price, 
together  with  the  Contractor's  cost  or  price 
analysis  thereof;  (4)  identification  of  the  type 
of  subcontract  to  be  used;  (5)  a  copy  or  draft 
of  the  proposed  subcontract,  if  available;  and 
(6)  any  other  information  which  the 
Contracting  Officer  may  require. 

(c)  Certain  purchases  of  property  and 
services.  Prior  written  approval  shall  not  be 
required  for  firm  fixed-price  subcontracts  for 
the  purchase  or  rental  of  items  of  personal 
property  having  a  unit  acquisition  cost  of  less 
than  S200  or  for  subcontracts  in  a  total 
amount  less  than  $1,000  unless  otherwise 
specified  elsewhere  in  this  contract: 
Provided,  however,  That  advance  notification 
shall  be  given  by  the  Contractor  of  any 
subcontract  which  exceeds  in  dollar  amount 

5  percentum  of  the  total  estimated  cost  of  this 
contract. 

(d)  Contractor's  procurement  system.  The 
contractor  shall  use  methods,  practices  or 
procedures  in  subcontracting  or  purchasing 
(hereinafier  referred  to  as  the  Contractor's 
"procurement  system")  acceptable  to  the 
Contracting  Officer.  The  Contracting  Officer 
may,  at  any  time  during  the  performance  of 
this  contract,  require  the  Contractor  to 
provide  information  concerning  its 
procurement  system. 

(e)  Effect  of  subcontracting.  Subcontracts 
shall  be  made  in  the  name  of  the  Contractor 
and  shall  not  bind  nor  purport  to  bind  the 
Government.  The  making  of  subcontracts 
hereunder  shall  not  relieve  the  Contractor  of 
any  requirement  under  this  contract 
(including,  but  not  limited  to,  the  duty  to 
properly  supervise  and  coordinate  the  work 
of  subcontracts,  and  the  duty  to  maintain  and 
account  for  property  pursuant  to  the  clause  of 
this  contract  entitled  "Government 
Property").  Approval  of  the  provisions  of  any 
subcontract  by  the  Contracting  Officer  shall 
not  be  construed  to  constitute  a 
determination  of  the  allowability  of  any  cost 
under  this  contract,  unless  such  approval 
specifically  provides  that  it  constitutes  a 
determination  of  the  allowability  of  such 
cost.  In  no  event  shall  approval  of  a^y 
subcontract  by  the  Contracting  Officer  be 
construed  as  effecting  any  increase  in  the 
estimated  cost  set  forth  in  this  contract.  No 
subcontract  placed  under  this  contract  shall 
provide  for  payment  on  a  cost-plus-a- 
percentage-of-cost  basis. 

(f)  Procurements  from  contractor- 
controlled  sources.  Procurement  or  transfer 
of  equipment,  materials,  supplies,  or  services 
from  contractor-controlled  source  (any 
division  or  other  organizational  component  of 
the  prime  contractor,  exclusive  of  the 
contracting  component,  and  any  subsidiary  or 
affiliate  of  the  Contractor  under  a  common 
control)  shall  be  considered  a  subcontract  for 
the  Durpose  of  this  clause. 
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(End  of  clause) 

Clause  No.  11 — Accounts,  Audit  and  Records 
(June  1977) 

(a)  The  Contractor  shall  maintain  books, 
records,  documents,  and  other  evidence, 
accounting  procedures,  and  practices, 
sufficient  to  reflect  properly  all  direct  and 
indirect  costs  of  whatever  nature  claimed  to 
have  been  incurred  and  anticipated  to  be 
incurred  for  the  performance  of  this  contract. 
The  foregoing  constitutes  "records"'  for  the 
purposes  of  this  clause. 

(b)  The  Contractor's  faciiity(ies).  or  such 
part  thereof  as  may  be  engaged  in  the 
performance  of  this  contract,  and  its  records 
shall  be  subject  at  all  reasonable  times  to 
inspection  and  audit  by  the  Contracting 
Officer  or  his/her  authorized  representative. 

(c)  The  contractor  shall  preserve  and  make 
available  its  records  (1)  until  the  expiration  of 
3  years  from  the  date  of  final  payment  under 
this  contract,  or  the  time  periods  for  the 
particular  records  specified  in  (41  CFR  Part  1- 
20).  whichever  expires  earlier  and  (2)  for  such 
longer  period,  if  any.  as  is  required  by 
applicable  statute,  or  by  other  clause  of  this 
contract,  or  by  (i)  or  (li)  below. 

(i)  If  this  contract  is  completely  or  partially 
retroceded  or  reassumed  by  the  Government, 
the  records  relating  to  the  work  terminated 
shall  be  preserved  and  made  available  for  a 
period  of  3  years  from  the  date  of  any 
resulting  final  settlement. 

(li)  Records  which  relate  to  (A)  appeals 
under  the  "Disputes"  clause  of  this  contract. 
(B)  litigation  or  the  settlement  of  claims 
arising  out  of  the  performance  of  this 
contract,  or  (C)  costs  and  expenses  of  this 
contract  to  which  exception  has  been  taken 
by  the  Contracting  Officer  or  any  of  his/her 
duly  authorized  representatives,  shall  be 
retained  until  such  appeals,  litigation,  claims, 
or  exceptions  have  been  disposed  of. 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (d),  in  each  subcontract  hereunder 
that  is  not  firm  fixed-price  or  fixed-price  with 
escalation.  When  so  inserted,  changes  shall 
be  made  to  designate  the  higher-tier 
subcontractor  at  this  level  involved  in  place 
of  the  Contractor:  to  add  "of  the  Government 
prime  contract"  in  place  of  "this  contract"  in 
(B)  of  subparagraph  (c)(ii)  above. 

(End  of  clause) 

Claus*  No.  12 — Government  Property  (June 
1977) 

(a)  Government  furnished  property.  (1)  The 
Government  reserves  the  right  to  furnish  any 
property  or  services  required  for  the 
performance  of  the  work  under  this  contract. 

(2)  The  Government  shall  deliver  to  the 
Contractor,  for  use  in  connection  with  and 
under  the  terms  of  this  contract,  the  property 
described  elsewhere  in  this  contract,  together 
with  such  related  data  and  information  as  the 
Contractor  may  request  and  as  may 
reasonably  be  required  for  the  intended  use 
of  such  property  (such  property  to  be  referred 
to  as  "Government  furnished  property"). 

In  the  event  that  Government  furnished 
property  is  not  delivered  to  the  contractor  by 
the  time  or  times  as  stated,  or  if  not  stated,  in 
sufficient  time  to  enable  the  Contractor  to 
meet  such  delivery  or  performance  dates 


under  this  contract,  the  Contracting  Officer 
shall,  upon  timely  written  request  made  by 
the  Contractor,  make  a  defermination  of  the 
delay  occasioned  the  Contractor  and  make 
appropriate  equitable  adjustments  to  any 
contractual  provisions  affected  by  any  such 
delay  in  accordance  with  the  provisions  of 
the  clause  of  this  contract  entitled  'Changes." 

In  the  event  that  Government  furnished 
property  is  received  by  the  Contractor  in  a 
condition  not  suitable  for  the  intended  use, 
the  Contractor  shall,  immediately  upon 
receipt  thereof,  notify  the  Contracting  Officer 
of  such  fact,  and,  as  directed  by  the 
Contracting  Officer  either  (i)  return  or 
otherwise  dispose  of  such  property,  or  (ii) 
effect  repairs  or  modifications  thereto.  Upon 
completion  of  (i)  or  (ii)  above,  the  Contracting 
Officer,  upon  timely  written  request  of  the 
Contractor,  shall  make  appropriate  equitable 
adjustments  to  any  contractual  provisions 
affected  thereby  in  accordance  with  the 
provisions  of  the  clause  of  this  contract 
entitled  "Changes."  The  foregoing  provisions 
for  adjustment  are  exclusive  and  the 
Government  shall  not  be  liable  to  suit  for 
breach  of  contract  by  reason  of  any  delay  in 
delivery  of  Government  furnished  property  or 
delivery  of  such  property  in  a  condition  not 
suitable  for  its  intended  use. 

(b)  Title.  (1)  Title  to  all  property  furnished 
by  the  Government  shall  remain  in  the 
Government.  Title  to  all  property  purchased 
by  the  Contractor,  the  cost  of  which  the 
Contractor  is  entitled  to  be  reimbursed  as  a 
direct  item  of  cost  under  this  contract,  shall 
pass  to  and  vest  in  the  Government  upon 
delivery  of  such  property  by  the  vendor.  Title 
to  other  property,  the  cost  of  which  is 
reimbursable  to  the  Contractor  under  this 
contract,  shall  pass  and  vest  in  the 
Government  upon  (i)  issuance  for  use  of  such 
property  in  the  performance  of  this  contract, 
or  (ii)  commencement  of  processing  or  use  of 
such  property  in  the  performance  of  this 
contract,  or  (iii)  reimbursement  of  the  cost 
thereof  by  the  Government  in  whole  or  in 
part,  whichever  first  occurs.  All  Government 
furnished  property,  together  with  all  property 
acquired  by  the  Contractor,  title  to  which 
vests  in  the  Government  under  this 
paragraph,  are  subject  to  the  provisions  of 
this  clause  and  are  hereinafter  collectively 
referred  to  as  "Government  property." 

(2)  Title  to  the  Government  property  shall 
not  be  affected  by  the  incorporation  or 
attachment  thereof  to  any  property  now 
owned  by  the  Government,  nor  shall  such 
Government  property,  or  aoy  part  thereof,  be 
or  become  a  fixture  or  lose  its  identity  or 
personality  by  reason  of  affixation  to  any 
realty. 

(c)  Use  of  Government  property. 
Government  property  shall,  unless  otherwise 
provided  herein  or  approved  by  the 
Contracting  Officer,  be  used  only  for  the 
performance  of  this  contract. 

(d)  Property  management  and  control.  The 
Contractor  shall  maintain  and  administer  in 
accordance  with  sound  business  practice  a 
program  for  the  maintenance  repair, 
protection,  and  preservation,  control  of  and 
accountability  for  Government  property,  so 
as  to  assure  its  full  availability  and 
usefulness  for  the  performance  of  this 
contract.  The  Contractor  shall  comply  with 


Federal,  State,  and  local  laws,  codes, 
ordinances,  regulations,  and  order* 
pertaining  to  standards  of  constnicbon. 
safety,  environment  quality,  energy 
conservation,  historic  site  preservation, 
facilities  for  the  handicapped,  emergency 
preparedness,  and  other  requirements  that 
are  apphcable  to  the  physical  characteristics, 
operation,  and  maintenance  of  Government 
property.  The  Contractor  agrees  to  promptly 
receipt  for  all  Government  property  in  a  form 
and  manner  as  prescribed  by  the  Contracting 
Officer.  The  Contractor  further  agrees  to  take 
all  reasonable  steps  to  comply  with  all 
directions  or  instructions  which  the 
Contracting  Officer  may  prescribe  regarding 
the  management  and  control  of  Government 
property. 

(e)  Risk  or  loss.  (1)  The  Contractor  shall 
not  be  liable  for  any  loss  of  or  damage  to 
Government  property,  or  for  expenses 
Incidental  to  such  loss  or  damage,  except  that 
the  Contractor  shall  be  responsible  for  any 
such  loss  or  damage  (including  expenses 
incidental  thereto); 

(i)  Which  results  from  willful  misconduct  or 
lack  of  good  faith  on  the  part  of  any  of  the 
Contractor's  directors  or  officers,  or  on  the 
part  of  any  of  its  managers,  superintendents, 
or  other  equivalent  representatives,  who  have 
supervision  or  direction  of 

(A)  all  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant 
laboratory  or  separate  location  in  which  this 
contract  is  being  performed  or 

(B)  a  separate  and  complete  major 
organization,  industrial  or  otherwise  in 
connection  with  the  performance  of  this 
contract: 

(ii)  Which  results  from  a  failure  on  the  part 
of  the  Contractor,  due  to  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  of  its 
directors,  officers,  or  other  representatives 
mentioned  in  subparagraph  (i)  above,  (A)  to 
maintain  and  administer,  in  accordance  <with 
sound  business  practice,  the  program  for 
maintenance,  repair,  protection,  and 
preservation  of  Government  property  as 
required  by  paragraph  (d)  hereof,  or  (B)  to 
take  all  reasonable  steps  to  comply  with  any 
appropriate  written  directions  of  the 
Contracting  Officer  under  paragraph  (4) 
hereof; 

(iii)  For  which  the  Contractor  is  otherwise 
responsible  under  the  express  terms  of  this 
contract; 

(iv)  Which  results  from  a  risk  expressly 
required  to  be  insured  under  this  contract, 
but  only  to  the  extent  of  the  insurance  so 
required  to  be  procured  and  maintained,  or  to 
the  extent  of  insurance  actually  procured  and 
maintained,  whichever  is  greater  or 

(v)  Which  results  from  a  risk  which  is  in 
fact  covered  by  insurance  or  for  which  the 
Contractor  is  otherwise  reimbursed,  but  only 
to  the  extent  of  such  insurance  or 
reimbursement  Provided  That,  if  more  than 
one  of  the  above  exceptions  shall  be 
applicable  in  any  case,  the  Contractor's 
liability  under  any  one  exception  shall  not  be 
limited  by  any  other  exception. 

(2)  If  the  Contractor  transfers  Government 
property  to  the  possession  and  control  of  a 
subcontractor  the  transfer  shall  not  affect  the 
liability  of  the  Contractor  for  loss  or 
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destruction  of  or  damaga  to  Government 
property  as  s«t  forth  in  (1)  above.  Hw 
Contractor  shall  require  the  subcontractor  to 
assume  the  risk  of  and  be  responsible  for  any 
loss  or  destruction  of  or  damage  to 
Government  property  while  in  the  tatter's 
possession  or  control,  and  the  subcontract 
shall  contain  appropriate  provisions  requiring 
the  return  of  all  Government  property  in  as 
good  condition  as  when  received  (except  for 
reasonable  wear  and  tear  or  for  the 
utilization  of  the  property  in  accordance  with 
the  provisions  of  this  contract).  Provided, 
however.  That  the  subcontractor  may  be 
relieved  from  such  liabihty  only  to  the  extent 
that  the  subcontract,  with  the  prior  approval 
of  the  Contracting  Officer,  so  provides. 

(3)  The  Contractor  shall  not  be  reimbursed 
for.  and  shall  not  include  as  an  item  of 
overhead,  the  cost  of  insurance,  or  any 
provisions  for  a  reserve,  covering  the  risk  of 
loss  or  damage  to  the  Government  property. 
except  to  the  extent  that  the  Government 
may  have  required  the  Contractor  to  carry 
such  insurance  under  any  other  provision  of 
this  contract. 

{•4)  Upon  the  happening  of  loss  or 
destniction  of  or  damage  to  the  Government 
property,  the  Contractor  shall  notify  the 
Contracting  Officer  thereof,  and  shall  take  all 
reasonable  step*  to  protect  the  Government 
property  from  further  damage,  separate  the 
damaged  and  undamaged  Government 
property,  pot  all  the  Government  property  in 
the  beat  order,  and  furnish  to  the  Contracting 
Officer  a  statement  of: 

(i)  The  loat  destroyed,  and  damaged 
Government  property; 

(ii)  The  time  and  origin  of  the  loss, 
destruction  or  damage: 

(iii)  All  known  interests  in  commingled 
property  of  which  the  Government  property  is 
a  part:  and 

(iv)  The  insurance,  if  any,  covering  any  part 
of  or  interest  in  euch  commingled  property. 
The  Contractor  shall  make  repairs  and 
renovation  of  the  damaged  Government 
property,  or  take  such  other  actions  as  the 
Contracting  Officer  directs. 

(5)  In  the  event  the  Contractor  is 
indemnified,  reimbursed,  or  otherwise 
compensated  for  any  loss  or  destruction  cf  or 
damage  to  the  Govenunent  property,  it  shall 
use  the  proceeds  to  repair,  renovate,  or 
replace  the  Government  property  involved,  or 
shall  credit  such  proceeds  against  the  cost  of 
the  work  covered  by  the  contract,  or  shall 
otherwise  reimburse  the  Government  as 
directed  by  the  Contracting  Officer.  The  loss, 
destmction  or  damage  and.  upon  the  request 
of  the  Constracting  Officer,  shall,  at  the 
Government's  expense,  furnish  to  the 
Government  all  reasonable  assistance  and 
cooperation  (including  assistance  in  the 
prosecution  of  suit  and  the  execution  of 
instruments  of  assignment  in  favor  of  the 
Government)  in  obtaining  recovery.  In 
addition,  where  a  subcontractor  has  not  been 
relieved  from  liability  for  any  loss  or 
destruction  of  or  damage  to  Government 
property,  the  Contractor  shall  enforce  the 
liability  of  the  subcontractor  for  such  loss  or 
destruction  of  or  damage  to  the  Govenunent 
property  for  the  benefit  of  the  Government. 

(f)  Diapoaition  of  Goremment  property. 

(1)  During  the  period  of  performance  of  this 
contract,  the  Contractor  shall  promptly  and 


regularly  report  to  the  Contracting  Officer,  in 
such  form  and  manner  as  the  Contracting 
Officer  may  dirtct.  concerning  the  status  of 
Government  property  under  the  contract, 
including  all  Government  property  in  the 
Contractor's  possession  which  is  not  in  use  or 
which  is  excess  to  the  needs  of  the  contract. 
The  Contractor  shall  make  such  disposition 
of  Government  property  as  the  Contracting 
Officer  may  direct.  The  Contractor  shall  in  no 
way  be  relieved  of  responsibility  for 
Government  property  without  the  prior 
written  approval  of  the  Contracting  Officer. 

(2)  Upon  completion  or  expiration  of  this 
contract  or  at  such  earlier  date  as  may  be 
fixed  by  the  Contracting  Officer,  the 
Contractor  shall  render  an  accounting,  as 
prescribed  by  the  Contracting  Officer,  of  all 
Government  property  which  had  come  into 
the  possession  or  custody  of  the  Contractor 
under  this  contract.  Such  accounting  shall 
include  inventory  schedules  covering  ail 
items  of  Government  property  not  consumed 
in  the  performance  of  this  contract  or  not 
theretofore  delivered  to  the  Government  or 
for  which  the  Contractor  has  not  otherwise 
been  reheved  of  responsibility.  The 
Contractor  shall  deliver  or  make  such  other 
disposition  of  Government  property  covered 
in  such  inventory  schedules  as  the 
Contracting  Officer  may  direct. 

(3)  The  net  proceeds  of  any  disposition  of 
Government  property,  in  accordance  with  (1) 
and  (2)  above,  shall  be  credited  to  the  cost  of 
the  work  covered  by  the  contract  or  shall  be 
paid  in  such  manner  as  the  Contracting 
Officer  may  direct. 

(g)  Restoratioti  of  premises.  Unless 
otherwise  provided  herein,  the  Government 
shall  not  be  under  any  duty  or  obligation  to 
restore  or  rehabilitate,  or  to  pay  the  costs  of 
the  restoration  or  rehabihtation  of  the 
Contractor's  facility  or  any  portion  thereof 
which  is  affected  by  removal  of  any 
Government  property. 

(End  of  clause) 

Clause  No.  13 — Changes  (June  1977) 

The  Contracting  Officer  may  at  any  time, 
with  the  consent  of  the  Contractor,  by  a 
written  order,  and  without  notice  to  the 
sureties,  if  any.  make  changes,  within  the 
general  scope  of  this  contract  in  any  one  or 
more  of  the  following:  (a)  Drawings,  designs, 
or  specifications:  (b)  method  of  shipment  or 
packing:  (c)  place  of  inspection,  delivery,  or 
acceptance:  and  (d)  the  amount  of 
Government  furnished  property.  If  any  such 
change  causes  an  increase  or  decrease  in  the 
estimated  cost  of.  or  the  time  required  for 
performance  of  this  contract,  or  otherwise 
affects  any  other  provisions  of  this  contract, 
whether  changed  or  not  by  any  such  order,  an 
equitable  adjustment  shall  be  made  (a)  in  the 
estimated  cost  or  delivery  schedule,  or  both, 
and  (b)  in  such  other  provisions  of  the 
contract  as  may  be  so  affected,  and  the 
contract  shall  b«  modified  in  writing 
accordingly.  Any  claim  by  the  Contractor  for 
adjustment  under  this  clause  must  be 
asserted  within  thirty  (30)  days  from  the  date 
of  receipt  by  the  Contractor  of  the 
notification  of  change:  Provided,  however. 
That  the  Contracting  Officer,  if  he/she 
decides  that  the  facts  justify  such  action,  may 
receive  and  act  npon  any  such  claim  asserted 


at  any  time  prior  to  final  payment  under  this 
contract.  Where  the  cost  of  property  made 
obsolete  or  excess  as  a  result  of  a  change  is 
included  in  the  Contractor's  claim  for 
adjustment  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  such  property.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  entitled 
"Disputes."  However,  nothing  in  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  contract  as  changed. 

(End  of  clause) 

Clause^  No.  14 — Notice  to  the  Government  of 
Delays  (June  1977) 

Whenever  the  Contractor  has  knowledge 
that  any  actual  or  potential  situation, 
including,  but  not  limited  to,  labor  disputes,  is 
delaying  or  threatens  to  delay  the  timely 
performance  of  the  work  under  this  contract 
the  Contractor  shall  inmiediately  give  written 
notice  thereof,  including  all  relevant 
information  with  respect  thereto,  to  the 
Contracting  Officer. 

(End  of  clause) 

Clause  No.  15— Retrocession  Oium  1977) 

(a)  The  Indian  Tribe  that  initially  requested 
this  contract  may  also  request  its 
retrocession,  notwithstanding  the  fact  that 
the  Contractor  may  be  a  tribal  organization  '' 
other  than  the  Tribe. 

(b)  Should  the  Tribe  request  retrocession  of 
the  contract  and  the  Contractor  is  other  than 
the  Tribe,  the  Contracting  Officer  will  notify 
the  Contractor  of  the  request  and  in 
consultation  with  the  Tribe  and  the 
Contractor  establish  the  effective  date  of  the 
retrocession.  The  retrocession  will  become 
effective  no  later  than  120  days  after  the 
Contracting  Officer  receives  the  Tribe's 
request  unless  the  Tribe  and  the  Contracting 
Officer  mutually  agree  on  a  later  date. 

(c)  Immediately  after  receipt  of  the  request 
for  retrocession  and  where  applicable 
notifying  the  Contractor,  the  Contracting 
Officer  will  meet  with  the  Contractor  and, 
where  applicable,  the  tribal  governing  body 
or  bodies,  mutually  agree  to: 

(1)  A  plan  for  the  orderly  transfer  of 
responsibilities; 

(2)  A  plan  for  inventorying  materials  and 
supplies  on  hand; 

(3)  An  accounting  for  funds,  including  but 
not  limited  to  current  and  anticipated 
obligations; 

(4)  The  cost  of  operation  until  retrocession; 
and, 

(5)  The  identification  of  all  records  relating 
to  the  contract  and  the  contracted  function. 
(End  of  clause) 

Clause  No.  16.— Assumption  and 
Reassumptioa  of  Contract  Programs  (June 
1977) 

(a)  When  the  Director  or  his/her  delegate 
determines  that  the  performance  of  a 
Contractor  under  these  regulations  involves 
(1)  the  violation  of  the  rights  or  endangerment 
of  the  health,  safety,  or  welfare  of  any 
persons,  or  (2)  gross  negligence  or  the 
mismanagement  in  the  handling  or  use  of 
funds  under  the  contract,  he/she  will,  in 
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writing,  notify  the  contractor  of  such 
determinations  and  will  request  that  the 
Contractor  take  such  corrective  action  within 
such  period  of  time  as  the  Director  or  his/her 
delegate  may  prescribe. 

(b)  When  the  Director  or  his/her  delegate 
determines  that  a  Contractor  has  not  taken 
corrective  action  (as  prescribed  by  him/her 
under  paragraph  (a)  of  this  section)  to  his/her 
satisfaction,  he/she  may,  after  the  Contractor 
has  been  provided  an  opportunity  for  a 
hearing  in  accordance  with  paragraph  (c)  of 
this  section,  rescind  the  contract  in  whole  or 
in  part  and.  if  he/she  deems  it  appropriate, 
assume  or  resume  control  or  operation  of  the 
program,  activity,  or  service  involved. 

(c)  (1)  When  the  Director  or  his/her 
delegate  has  made  a  determination  described 
in  paragraph  (b)  of  this  section,  he/she  shall 
in  writing  notify  the  Contractor  of  such 
determination  and  of  the  Contractor's  right  to 
request  a  review  of  such  determination  and 
of  the  determination  described  in  paragraph 
(a)  of  this  section.  Such  notification  by  the 
Director  or  his/her  delegate  shall  set  forth  the 
reasons  for  the  determination  in  sufficient 
detail  to  enable  the  Contractor  to  respond 
and  shall  inform  the  Contractor  of  its  right  to 
a  hearing  on  the  record  before  a  Contract 
Appeals  Board  described  in  paragraph  (d)  of 
this  section.  Upon  the  request  of  the 
Contractor  for  a  hearing,  the  Board, 
established  pursuant  to  paragraph  (d)  of  this 
section  shall  in  writing  within  10  days  of  the 
establishment  notify  the  Contractor  of  the 
time,  place  and  date  of  the  hearing  which  will 
be  held  not  later  than  45  days  after  the 
request  for  a  hearing. 

(2)  Where  the  Director  or  his/her  delegate 
determines  that  a  Contractor's  performance 
under  a  contract  awarded  under  this  subpart 
poses  an  immediate  threat  to  the  safety  of 
any  person,  he/she  may  immediately  rescind 
the  contract  in  whole  or  in  part  and,  if  he/she 
deems  it  appropriate,  assume  or  resume 
control  or  operation  of  the  program,  activity, 
or  service  involved.  Upon  such  a  decision  he/ 
she  will  immediately  notify  the  Contractor  of 
such  action  and  the  basis  therefor,  and  offer 
the  Contractor  an  opportunity  for  a  hearing 
on  the  record  before  the  Contract  Appeals 
Board  established  pursuant  to  paragraph  (d) 
of  this  section  to  be  held  within  10  days  of 
each  action. 

(d)  (1)  The  Contract  Appeals  Board  shall  be 
composed  of  3  persons  appointed  by  the 
Director.  Indian  Health  Service.  Such  persons 
may  not  be  selected  from  the  immediate 
office  of  any  person  participating  in  the 
determination  at  issue.  The  Board  shall  afford 
the  Contractor  the  right: 

(i)  To  notice  of  the  issues  to  be  considered; 

(ii)  To  be  represented  by  counsel: 

(iii)  To  present  witnesses  on  Contractors 
behalf; 

(iv)  To  cross-examine  other  witnesses 
either  orally  or  through  written 
interrogatories:  and 

(v)  To  compel  the  appearance  of  Indian 
Health  Service  personnel  or  to  take 
depositions  of  such  persons  at  reasonable 
times  and  places. 

(2)  The  Contract  Appeals  Board  shall  make 
an  initial  written  decision  which  shall 
become  final  within  20  days  unless  the 
Director,  Indian  Health  Service  or  his/her 


representative  modifies  or  reverses  the 
decision.  Any  such  decision  by  the  Director 
of  the  Indian  Health  Service  or  his/her 
representative  shall  be  in  writing,  shall  be 
specific  as  to  the  reasons  for  such  decision, 
and  shall  be  considered  final. 

(3)  Where  the  Board  is  considering  issues 
arising  under  paragraph  (2)  of  this  section, 
the  Board  shall  within  25  days  after  the 
conclusion  of  the  hearing,  notify  all  parties  in 
writing  of  Its  decision. 

(c)  In  any  case  where  the  officer  has 
rescinded  a  contract  under  paragraph  (b)  or 
(c)  of  this  section,  he/she  may  decline  to 
enter  into  a  new  contract  agreement  with  the 
Contractor  until  such  time  as  he/she  is 
satisfied  that  the  basis  for  the  recision  has 
been  corrected. 

Nothing  in  this  section  shall  be  construed 
as  contravening  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat,  1590).  as 
amended  (29  U.S.C.  651). 

(End  of  clause) 

Clause  No.  17 — Key  Personnel  Qune  1977) 

Where  "key  personnel"  have  been 
identified  in  this  contract,  it  has  been 
determined  that  such  named  personnel  are 
necessary  for  the  successful  performance  of 
the  work  under  this  contract;  and  the 
Contractor  agrees  to  assign  such  personnel  to 
the  performance  of  the  work  under  this 
contract,  and  shall  not  reassign  or  remove 
any  of  them  without  the  consent  of  the 
Contracting  Officer.  Whenever,  for  any 
reason,  one  or  more  of  the  aforementioned 
personnel  is  unavailable  for  assignment  for 
work  under  the  contract,  the  Contractor  shaU 
immediately  notify  the  Contracting  Officer  to 
that  effect  and  shall,  subject  to  the  approval 
of  the  Contracting  Officer  without  formal 
modification  to  the  contract,  replace  such 
personnel  with  personnel  of  substantially 
equal  ability  and  qualifications. 
(End  of  clause) 

Clause  No.  1ft— Litigation  and  Claima  (June 

1977) 

The  Contractor  shall  give  the  Contracting 
Officer  inunediate  notice  in  writing  of  (a)  any 
action,  including  any  proceeding  before  an 
administrative  agency,  filed  against  the 
Contractor  arising  out  of  the  performance  of 
this  contract,  including,  but  not  limited  to.  the 
performance  of  any  subcontract  hereunder 
and  (b)  any  claim  against  the  Contractor  the 
cost  and  expense  of  which  is  allowable  under 
the  clause  entitled  "Allowable  Cost."  except 
as  otherwise  directed  by  the  Contracting 
OfTicer.  the  Contractor  shall  furnish 
immediately  to  the  Contracting  Officer  copies 
of  all  pertinent  papers  received  by  the 
Contractor  with  respect  to  such  action  or 
claim.  To  the  extent  not  in  conflict  with  any 
applicable  policy  of  insurance,  the  Contractor 
may.  with  the  Contracting  Officer's  approval, 
settle  any  such  action  or  claim.  If  required  by 
the  Contracting  Officer,  the  Contractor  shall 
(a)  effect  an  assignment  and  subrogation  in 
favor  of  the  Government  of  all  the 
Contractor's  rights  and  claims  (except  those 
against  the  Government)  arising  out  of  any 
such  action  or  claim  against  the  Contractor 
and  (b)  authorize  representatives  of  the 
Government  to  settle  or  defend  any  such 
action  or  claim  and  to  represent  the 


Contractor  in,  or  to  take  charge  of.  any 
action.  If  the  settlement  or  defense  of  an 
action  or  claim  is  undertaken  by  the 
Government  the  Contractor  shall  furnish  all 
reasonable  assistance  in  effecting  a 
settlement  or  asserting  a  defense.  Where  an 
action  against  the  Contractor  is  not  covered 
by  a  policy  of  insurance,  the  Contractor  shall 
with  the  approval  of  the  Contracting  Officer, 
proceed  with  the  defense  of  the  action  in 
good  faith.  The  Government  shall  not  be 
•    liable  for  the  expense  of  defending  any  action 
or  for  any  cost  resulting  from  the  loss  thereof 
to  the  extent  that  the  Contractor  would  have 
been  compensated  by  insurance  which  was 
required  by  law  or  regulation  or  by  written 
direction  of  the  Contracting  Officer,  but 
which  the  Contractor  failed  to  secure  through 
its  own  fault  or  negligence. 

In  any  event,  unless  otherwise  expressly 
provided  in  this  contract  the  Contractor  shall 
not  be  reimbursed  or  indemnified  by  the 
Government  for  any  Uability  loss,  cost  or 
expense,  which  the  Contractor  may  incur  or 
be  subject  to  by  reason  of  any  loss,  injury,  or 
damage,  to  the  person  or  to  real  or  personal 
property  of  any  third  parties  as  may  accrue 
during,  or  arise  from,  the  performance  of  this 
contract 

(End  of  clause) 

ClauM  No.  19 — Indemnity  and  Insurance 
Qune  1977) 

(a)  The  Contractor  shall  indemnify  and 
save  and  keep  harmless  the  Government 
against  any  or  all  loss,  cost  damage,  claim, 
expense  or  liability  whatsoever,  because  of 
accident  or  injury  to  persons  or  property  or 
others  occurring  in  connection  with  any 
program  included  as  a  part  of  this  contract 
by  providing  where  applicable,  the  insurance 
described  below: 

(b)  The  Contractor  shall  secure,  pay  the 
premium  for,  and  keep  in  force  until  the 
expiration  of  this  contract  or  any  renewal 
period  thereof,  insurance  as  provided  below. 
Such  insurance  policies  shall  specifically 
include  a  provision  stating  the  hability 
assumed  by  the  Contractor  under  this 
contract 

(1)  Workman's  compensation  insurance  as 
required  by  laws  of  the  state. 

(2)  Owner's,  landlord's,  and  tenant's  bodily 
injury  hability  insurance  with  limits  of  not 
less  than  S50,000  for  each  person  and  $500,000 
for  each  accident 

(3)  Property  damage  liability  insurance 
with  limits  of  not  less  than  S25.000  for  each 
accident. 

(4)  Automobile  bodily  injury  liability 
insurance  with  limits  of  not  less  than  $50,000 
for  each  person,  and  $500,000  for  each 
accident  and  property  damage  liability 

insurance  with  a  limit  of  not  less  than  $5,000 
for  each  accident. 

(5)  Food  products  liability  insurance  with 
limits  of  not  less  than  $50,000  for  each  person 
and  $500,000  for  each  accident. 

(6)  Professional  malpractice  insurance 
where  medical,  dental  and  other  health 
professional  services  are  involved. 

(7)  Other  liability  insurance  not  specifically 
mentioned  when  required. 

(c)  Each  policy  of  insurance  shall  contain 
an  endorsement  providing  that  cancellation 
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by  the  insurance  company  shall  not  be 
effective  unless  a  copy  of  the  cancellation  is 
mailed  (registered)  to  the  Contracting  Officer 
30  days  prior  to  the  effective  date  of 
cancellation. 

(d)  A  certificate  of  each  policy  of 
insurance,  and  any  chan^  therein,  shall  be 
furnished  to  the  Contracting  Officer 
immediately  upon  receipt  from  the  insurance 
company. 

(e)  Insurance  companies  of  the  Contractor 
shall  be  satisfactory  to  the  Contracting 
Officer.  When  in  his/her  opinion  an 
insurance  company  is  not  satisfactory  for 
reasons  that  will  be  stated,  the  Contractor 
shall  provide  insurance  through  companies 
that  are  satisfactory  to  the  Contracting 
Officer. 

(f)  Each  policy  of  insurance  shall  contain  a 
provision  that  the  insurance  earner  waives 
any  rights  it  may  have  to  raise  as  a  defense 
the  tribe's  sovereign  immunity  from  suit,  but 
such  waivers  shall  extend  only  to  claims  the 
amount  and  nature  of  which  are  within  the 
coverage  and  limits  of  the  policy  of 
insurance.  The  policy  shall  contain  no 
provision,  either  expressed  or  implied,  that 
will  serve  to  authorize  or  emppwer  the 
insurance  carrier  to  waive  or  otherwise  limit 
the  tribe's  sovereign  immunity  outside  or 
beyond  the  coverage  and  limits  of  the  policy 
insurance. 

(End  of  clause) 

Clause  No.  20 — Overtime  (June  1977) 

Except  as  provided  in  this  contract,  the 
Contractor  shall  not  perform  overtime  work 
under  or  in  connection  with  this  contract  for 
which  premium  compensation  is  required  to 
be  paid,  without  specific  written  approval 
from  the  Contracting  Officer. 

(End  of  clause) 

Clause  No.  21— Foreign  Travel  (June  1977) 

Foreign  travel  shall  not  be  performed 
without  the  pnor  written  approval  of  the 
Contracting  Officer.  As  used  in  this  clause 
"Foreign  Travel"  means  travel  outside  the 
United  States,  its  Territories  and  Possessions, 
and  Canada. 

(Elnd  of  clause) 

Clause  No.  22 — Questionnaire  and  Surveys 
(June  1977) 

In  the  event  the  performance  of  this 
contract  involves  the  collection  of 
information  upon  identical  items  from  10  or 
more  persons,  other  than  Federal  employees, 
the  Contractor  shall  obtain  wntten  approval 
from  the  Contracting  Officer,  prior  to  the  use 
thereof,  of  any  forms,  schedules, 
questionnaires,  survey  plans  or  other 
documents,  and  any  revisions  thereto, 
intended  to  be  used  in  such  collection. 
(End  of  clause) 

Clause  No.  2^— Printing  (June  1977) 

Unless  otherwise  specified  in  this  contract, 
the  Contractor  shall  not  engage  in,  nor 
subcontract  for,  any  printing  (as  that  term  is 
defined  in  Title  I  of  the  Government  Printing 
and  Binding  Regulations  in  effect  on  the 
effective  date  of  this  contract)  in  connection 
with  the  performance  of  work  under  this 
contract;  Provided,  however.  That 


performance  of  a  requirement  under  this 
contract  involving  the  reproduction  of  less 
than  5,000  production  ui\its  of  any  one  page 
or  less  than  25,000  production  units  in  the 
aggregate  of  multiple  pages,  will  not  be 
deemed  to  be  printing.  A  production  unit  is 
defined  as  one  sheet,  size  8  by  10  and  Vi 
inches,  one  side  only,  one  color. 

(End  of  clause) 

Clause  No.  24 — Services  of  Consultants  ()une 
1977) 

Except  as  otherwise  expressly  provided 
elsewhere  in  this  contract,  and 
notwithstanding  the  provisions  of  the  clause 
of  this  contract  entitled  "Subcontracting,"  the 
prior  written  approval  of  the  Contracting 
Officer  shall  be  required: 

(a)  Whenever  any  employee  of  the 
Contractor  is  to  be  reimbursed  as  a 
"consultant"  under  this  contract:  and 

(b)  For  the  utilization  of  the  services  of  any 
consultant  under  this  contract  exceeding  the 
daily  rate  set  forth  elsewhere  in  this  contract 
or.  if  no  amount  is  set  forth.  $100,  exclusive  of 
travel  costs  or  where  the  services  of  any 
consultant  under  this  contract  will  exceed  10 
days  in  any  calendar  year.  Whenever 
Contracting  Officer  approval  is  required,  the 
Contractor  will  obtain  and  furnish  to  the 
Contracting  Officer  information  concerning 
the  need  for  such  consultant  services  and  the 
reasonableness  of  the  fees  to  be  paid, 
including  but  not  limited  to.  whether  fees  to 
be  paid  to  any  consultant  exceed  the  lowest 
fee  charged  by  such  consultant  to  others  for 
performing  consultant  services  of  a  similar 
nature. 

(End  of  clause) 

Clause  No.  25 — Assignment  of  Claims  (June 
1977) 

(a)  Pursuant  to  the  provisions  of  the 
Assignment  of  Claims  Act  of  1940,  as 
amended  (31  L'.S.C.  203.  41  U.S.C.  15).  if  this 
contract  provides  for  payments  aggregating 
$1,000  or  more,  claims  for  moneys  due  or  to 
become  due  the  Contractor  from  the 
Government  under  this  contract  may  be 
assigned  to  a  bank,  trust  company,  or  other 
financing  institution,  including  any  Federal 
lending  agency,  and  may  thereafter  be  further 
assigned  and  reassigned  to  any  such 
institution.  Any  such  assignment  or 
reassignment  shall  cover  all  amounts  payable 
under  this  contract  and  not  already  paid,  and 
shall  not  be  made  to  more  than  one  party, 
except  that  any  such  assignment  or 
reassignment  may  be  made  to  one  party  as 
agent  or  trustee  for  two  or  more  parties 
participating  in  such  financing.  Unless 
otherwise  provided  in  this  contract,  payment 
to  assignee  of  any  moneys  due  or  to  become 
due  under  this  contract  shall  not,  to  the 
extent  provided  in  said  Act,  $b  amended,  be 
subject  to  reduction  or  setoff  (The  preceding 
sentence  applies  only  if  this  contract  is  made 
in  time  of  war  or  national  emergency  as 
defined  in  said  Act  and  is  with  the 
Department  of  Defense,  the  General  Services 
Administration,  the  Atomic  Energy 
Commission,  the  National  Aeronautics  and 
Space  Administration,  the  Federal  Aviation 
Agency  or  any  other  department  or  agency  of 
the  United  States  designated  by  the  Pre3ident 
pursuant  to  Clause  4  of  the  proviso  of  section 


1  of  the  Assignment  of  Claims  Act  of  1940,  as 
amended  by  the  Act  of  May  15, 1951,  65  Stat. 
41.) 

(b)  In  no  event  shall  copies  of  this  contract 
or  of  any  plans  specifications,  or  other 
similar  documents  relating  to  work  under  this 
contract,  if  marked  'Top  Secret,"  "Secret,"  or 
"Confidential,"  be  furnished  to  any  assignee 
of  any  claim  arising  under  this  contract  or  to 
any  other  person  not  entitled  to  receive  the 
same.  However,  a  copy  of  any  part  or  all  of 
this  contract  so  marked  may  be  furnished,  or 
any  information  contained  therein  may  be 
disclosed,  to  such  assignee  upon  the  prior 
written  authorization  of  the  Contracting 
Officer. 

(End  of  clause] 

Clause  No.  28 — Contract  Work  Hours  and 
Safety  Standard  Act — Overtime 
Compensation  (June  1977) 

This  contract,  to  the  extent  that  it  is  of  a 
character  specified  in  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-330),  is  subject  to  the  following 
provisions  and  to  all  other  applicable 
provisions  and  exceptions  of  such  Act  and 
the  regulations  of  the  Secretary  of  Labor 
thereunder. 

(a)  Overtime  requirements.  No  Contractor 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or 
involve  the  employment  of  laborers  or 
mechanics  shall  require  or  permit  any  laborer 
or  mechanic  in  any  workweek  in  which  he/ 
she  is  employed  on  such  work  to  work  in 
excess  of  eight  hours  in  any  calendar  day  or 
in  excess  of  forty  hours  in  such  workweek  on 
work  subject  to  the  provisions  of  the  Contract 
Work  Hours  Standards  Act  unless  such 
laborer  or  mechanic  receives  compensation 
at  a  rate  not  less  than  one  and  one-half  times 
his/her  basic  rate  of  pay  for  all  such  hours 
worked  in  excess  of  eight  hours  in  any 
calendar  day  or  in  excess  of  forty  hours  in 
such  workweek,  whichever  is  the  greater 
number  of  overtime  hours. 

(b)  Violation;  liability  for  unpaid  wages: 
liquidated  damages.  In  the  event  of  any 
violation  of  the  provisions  of  paragraph  (a), 
the  Contractor  and  any  subcontractor 
responsible  therefor  shall  be  liable  to  any 
affected  employee  for  his/her  unpaid  wages. 
In  addition,  such  Contractor  and 
subcontractor  shall  be  liable  to  the  United 
States  for  liquidated  damages.  Such 
liquidated  damages  shall  be  computed  with 
respect  to  each  individual  laborer  or 
mechanic  employed  in  violation  of  the 
provisions  of  paragraph  (a)  in  the  sum  of  SIO 
for  each  calendar  day  on  which  such 
employee  was  required  or  permitted  to  be 
employed  on  such  work  in  excess  of  eight 
hours  or  in  excess  of  the  standard  workweek 
of  forty  hours  without  payment  of  the 
overtime  wages  required  by  paragraph  (a). 

(c)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Contracting  Officer 
may  withhold  from  the  Government  Prime 
Contractor,  from  any  moneys  payable  on 
account  of  work  performed  by  the  Contractor 
or  subcontractor,  such  sums  as  may 
administratively  be  determined  to  be 
necessary  to  satisfy  any  liabilities  of  such 
Contractor  or  subcontractor  for  unpaid  wages 
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and  liquidated  damages  as  provided  in  the 
provisions  of  paragraph  (b). 

(d)  Subcontracts.  The  Contractor  shall 
insert  paragraphs  (a)  through  (d)  of  this 
clause  in  all  subcontracts,  and  shall  require 
their  inclusion  in  all  subcontracts  for  any  tier. 

(e)  Records.  The  Contractor  shdii  maintain 
payroll  records  containing  the  information 
specified  in  29  CVR  516.2(a).  Such  records 
shall  be  preserved  for  three  years  from  the 
completion  of  the  contract  This  requirement 
does  not  apply  where  the  tribal  contractor  is 
the  governing  body  of  the  tribe  and  the  work 
is  being  performed  by  the  tribal  contractor  or 
the  tribe  with  its  regular  employees. 

(End  of  clause) 

Clause  No.  27— Walsh-Healey  Public 
Contracts  Act  (June  1977) 

If  this  contract  is  for  the  manufacture  or 
furnishing  of  materials,  supplies,  articles,  or 
equipment  in  an  amount  which  exceeds  or 
may  exceed  $10,000  and  is  otherwise  subject 
to  the  Walsh-Healey  Public  Contracts  Act.  as 
amended  (41  U.S.  Code  35-45),  there  are 
hereby  incorporated  by  reference  all 
representations  and  stipulations  required  by 
said  Act  and  regulations  issued  thereunder 
by  the  Secretary  of  Labor,  such 
representations  and  stipulations  being 
subject  to  all  applicable  rulings  and 
interpretations  of  the  Secretary  of  Labor 
which  are  now  or  may  hereafter  be  in  effect. 
This  requirement  does  not  apply  where  the 
tribal  contractar  is  the  governing  body  of  the 
tribe  and  the  work  is  being  performed  by  the 
tribal  contractor  or  the  tribe  with  its  regular 
employees. 

(End  of  clause) 

Clause  No.  28— Equal  Opportunity  (lune 
1977) 

Subject  to  the  Indian  preference  in  training 
and  employment  of  Clause  29  during  the 
performance  of  this  contract,  the  Contractor 
agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  creed,  color,  or 
national  ongin.  The  Contractor  will  take 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  creed,  color,  or  national  origin.  Such 
action  shall  include,  but  not  be  limited  to,  the 
following:  Employment,  upgrading,  demotion, 
or  transfer:  recruitment  or  recruitment 
advertising;  layoff  or  termination:  rates  of 
pay  or  other  forms  of  compensation;  and 
selection  for  training,  including 
apprenticeship.  The  Contractor  agrees  to  post 
in  conspicuous  places,  available  to 
employees  and  applicants  for  employment, 
notices  to  be  provided  by  the  Contracting 
Officer  setting  forth  the  provisions  of  this 
Equal  Opportunity  clause. 

(b)  The  Contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  creed,  color,  or  national  origin. 

(c)  The  Contractor  will  send  to  each  labor 
union  or  represenUtive  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  or 
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understanding,  a  notice,  to  be  provided  by 
the  agency  Contracting  Officer,  advising  the 
labor  union  or  workers'  representative  of  the 
Contractors  commitments  under  this  Equal 
Opportunity  clause,  and  shall  post  copies  of 
the  notice  in  conspicuous  places  available  to 
employees  and  applicants  for  employment. 

(d)  The  Contractor  will  comply  with  all 
provisions  of  Executive  Order  No.  11246  of 
September  24. 1965.  and  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor, 

(e)  The  Contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  No.  11246  of  September  24, 
1965.  and  by  the  rules,  regulation*,  and  orders 
of  the  Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  its  books,  records, 
and  accounts  by  the  contracting  agency  and 
the  Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations,  and  orders. 

(f)  In  the  event  of  the  Contractor's 
noncompliance  with  the  Equal  Opportunity 
clause  of  this  contract  or  with  any  of  the  said 
rules,  regulations,  or  orders,  this  contract  may 
be  cancelled,  terminated,  or  suspended  in 
whole  or  in  part,  and  the  Contractor  may  be 
declared  ineligible  for  further  Government 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  No,  11246  of 
September  24, 1965,  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  No.  11246  of 
September  24. 1965.  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor,  or  as 
otherwise  provided  by  law. 

(g)  The  Contractor  will  include  the 
provisions  of  paragraphs  (a)  through  (g)  in 
every  suticontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  .No.  11246  of 
September  24. 1965.  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  Contractor  will  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  the  contracting  agency  may  direct  as 
a  means  of  enforcing  such  provisions, 
including  sanctions  for  noncompliance: 
Provided,  however.  That  in  the  event  the 
Contractor  becomes  involved  in.  or  is 
threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  contracting  agency,  the 
Contractor  may  request  the  United  States  to 
enter  into  such  litigation  to  protect  the 
interests  of  the  United  States. 

[End  of  clause) 

Clause  No.  29 — Indian  Preference  in  Training 
and  Employment  (June  1977) 

(a)  The  Contractor  shall  give  preference  in 
employment  for  all  work  performed  under  the 
contract,  including  subcontracts  thereunder, 
to  qualified  Indians  regardless  of  age. 
religion,  or  sex,  and  to  the  extent  feasible 
consistent  with  the  efficient  performance  of 
the  contract  provide  employment  and 
training  opportunities  to  Indians,  regardless 
of  age,  religion,  or  sex.  that  are  not  fully 
qualified  to  perform  under  the  contract.  The 
Contractor  shall  comply  with  any  Indian 
preference  requu^ments  established  by  the 
Tribe  receiving  services  under  the  contract  to 
the  extent  that  such  requirements  are 


consistent  with  the  purpose  and  intent  of  this 
paragraph. 

(b)  If  the  Contractor  or  any  of  its 
subcontractors  is  unable  to  fill  its 
employment  openings  after  giving  full 
consideration  to  Indians  as  required  in 
paragraph  (a)  above,  these  employment 
openings  may  then  be  filled  by  other  than 
Indians  under  the  conditions  set  forth  in  the 
Equal  Opporttmity  clause  of  this  contract. 

(c)  The  Contractor  agrees  to  include  this 
clause  or  one  similar  thereto  in  all 
subcontracts  issued  under  the  contract 
(End  of  clause) 

ClattM  No.  S»— Cactifkate  of  Nonaagragatwi 
Facilitiw  Qum  1977) 

By  signing  the  contract  the  Contractor 
certifies  that  it  does  not  maintain  or  provide 
for  its  employees  any  segregated  facilities  at 
any  of  its  establishments,  and  that  it  doet  not 
permit  its  employees  to  perform  their  services 
at  any  location,  under  its  control  where 
segregated  facilities  are  maintained.  It 
certifies  further  that  if  writ!  not  maintain  or 
provide  for  its  employees  any  segregated 
facilities  at  any  of  its  establishments,  and 
that  it  will  not  permit  its  employees  to 
perform  their  services  at  any  location,  under 
Its  control,  where  segregated  facilities  are 
maintained.  The  Contractor  agrees  that  a 
breach  of  this  certification  is  a  violation  of 
the  Equal  Opportunity  clause  in  this  contract. 
As  used  in  this  certification,  the  terra 
"segregated  facilities"  mean*  any  watting 
rooms,  work  areas,  rest  rooms,  and  wa»h 
rooms,  restaurants  and  other  eating  areas. 
time  clocks,  locker  rooms  and  other  storage 
or  dressing  areas,  paricing  lota,  drinking 
fountains,  recreation  or  entertainment  areas, 
transportation,  and  homing  facilities 
provided  for  employees  which  are  segregated 
by  explicit  directive  or  are  in  fact  segregated 
on  the  basis  of  race,  color,  religion,  or 
national  origia  because  of  habit  local 
custom  or  otherwise.  It  further  agree*  that 
(except  where  it  has  obtained  identical 
certifications  from  proposed  subcontractors 
for  specific  time  periods)  it  will  obtain 
identical  certifications  from  proposed 
subcontractors  prior  to  the  award  of 
subcontracts  exceeding  $10,000  which  are  not 
exempt  from  the  provisions  of  the  Eqoal 
Opportunity  clause:  that  it  will  retain  such 
certificationa  in  iU  file*;  and  that  it  will 
forward  the  following  notice  to  such 
proposed  subcontractors  (except  where  the 
proposed  subcontractors  have  submitted 
identical  certifications  for  specific  time 
periods): 

Notice  to  prospective  subcontractors  of 
requirement  for  certifications  of 
nonsegregated  fadlitiet.  A  certificate  of 
Nonsegregated  Pacihties  must  be  submitted 
prior  to  the  award  of  a  subcontract  exceeding 
$10,000  which  is  not  exempt  from  the 
provisions  of  tlie  Equal  Opportunity  clause. 
The  certification  may  be  submitted  either  for 
each  subcontract  or  for  all  subcontracts 
during  a  period  (Le..  quarterly,  semiaiinualty. 
or  annually). 


I 
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(End  of  clause) 

ClauM  No.  31 — Convict  Labor  Qunm  1977) 

In  connection  with  the  performance  of 
work  under  this  contract,  the  Contractor 
agrees  not  to  employ  any  person  undergoing 
sentence  of  imprisonment  at  hard  labor, 
except  as  provided  by  Public  Law  89-176, 
September  10, 1965  (18  U.S.C.  4082(c)(2)),  and 
Elxecutive  Order  No.  11755,  December  29, 
1973. 

(End  of  clause] 

CUus«  No.  32— Officials  Not  To  Benefit  (]une 
1977) 

No  member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  contract,  or  to  any 
benefit  that  may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend  to 
this  contract  if  made  with  a  corporation  for 
its  general  benefit. 

(End  of  clause) 

Clause  No.  33 — Buy  American  Act  for  Supply 
aod  Service  Contracts  (June  1977) 

(a)  In  acquiring  end  products,  the  Buy 
American  Act  (41  U.S.  Code  lOa-d)  provides 
that  the  Government  give  preference  to 
domestic  source  end  products.  For  the 
purpose  of  this  clause: 

(i)  "Components"  means  those  articles, 
materials,  and  supplies  which  are  directly 
incorporated  in  the  end  products; 

(ii)  "End  products"  means  those  articles, 
materials,  and  supplies  which  are  to  be 
acquired  under  this  contract  for  public  use; 
and 

(iii)  A  "domestic  source  end  product" 
means  (A)  an  unmanufactured  end  product 
which  has  been  mined  or  produced  in  the 
United  States  and  (B)  an  end  product 
manufactured  in  the  United  States  if  the  cost 
of  the  components  thereof  which  are  mined, 
produced,  or  manufactured  in  the  United 
States  exceeds  50  percent  of  the  cost  of  all  its 
components.  For  the  purpose  of  this  (a)(iii) 
(B),  components  of  foreign  origin  of  the  same 
type  or  kind  as  the  products  referred  to  in  (b) 
(ii)  or  (iii)  of  this  clause  shall  be  treated  as 
components  mined,  produced  or 
manufactured  in  the  United  States. 

(b)  The  Contractor  agrees  that  there  will  be 
delivered  under  this  contract  only  domestic 
source  end  products,  except  end  products: 

(i)  Which  are  for  use  outside  the  United 
States: 

(ii)  Which  the  Government  determines  are 
not  mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  conunercial  quantities  and  of  a 
satisfactory  quality; 

(iii)  As  to  which  the  Secretary  determines 
the  domestic  preference  to  be  inconsistent 
with  the  public  interest:  or 

(iv)  As  to  which  the  Secretary  determines 
the  cost  to  the  Government  to  be 
unreasonable. 

(The  foregoing  requirements  are 
administered  in  accordance  with  Executive 
Order  No.  10582.  dated  December  17, 1954). 


(End  of  clause) 

Clause  No.  34 — Anti-Kickback  Act  (June 
1977) 

(a)  Public  Lav,»  86-695.  September  2, 1960 
(41  U.S.C.  51-64)  among  other  things  prohibits 
the  payment,  directly  or  indirectly,  by  or  on 
behalf  of  a  subcontractor  in  any  tier  under 
any  Government  negotiated  contract  of  any 
fee.  gift  or  gratuity  to  the  prime  contractor  or 
any  higher  tier  subcontractor  or  any  officer, 
agent,  partner  or  employee  thereof,  as  an 
inducement  or  acknowledgment  for  the 
aw.ird  of  a  subcontact  or  order. 

(b)  The  provisions  of  Public  Law  86-695  are 
applicable  to  this  contract  and  any 
subcontracts  entered  into  under  the  contract. 

(Ejid  of  clause) 

Clause  No.  35 — Use  of  Indian  Business 
Concerns  (June  1977) 

(a)  As  used  in  this  clause,  the  term  "Indian 
business  concern"  means  Indian 
organizations  or  an  Indian-owned  economic 
enterprise  as  defined  in  42  FR  36.204(r). 

(b)  The  contractor  agrees  to  give  preference 
to  qualified  Indian  business  concerns  in  the 
awarding  of  any  subcontracts  entered  into 
under  the  contract  consistent  with  the 
efficient  performance  of  the  contract.  The 
contractor  shall  comply  with  any  preference 
requirements  regarding  Indian  business 
concerns  established  by  the  Tribe(s) 
receiving  services  under  the  contract  to  the 
extent  that  such  requirements  are  consistent 
with  the  purpose  and  intent  of  this  paragraph. 

(c)  If  no  Indian  business  concerns  are 
available  under  the  conditions  in  paragraph 
(b)  above,  the  Contractor  agrees  to 
accomplish  the  maximum  amount  of 
subcontracting,  as  the  Contractor  determines 
is  consistent  with  its  efficient  performance  of 
the  contract,  with  small  business  concerns, 
labor  surplus  area  concerns  or  minority 
business  enterprises,  the  definitions  for 
which  are  contained  in  Subparts  1-1.7, 1-1.8. 
and  1-1.13  of  the  Federal  Procurement 
Regulations.  The  Contractor  is  not.  however, 
required  to  establish  a  small  business,  labor 
surplus,  or  minority  business  subcontracting 
program  as  descnbed  in  sections  1-1.710- 
3(b),  l-1.805-3(b).  and  l-1.1310-2(b), 
respectively,  of  the  Federal  Procurement 
Regulations  (41  CFR  Chaper  1). 

(End  of  clause) 

Clause  No.  36 — Payment  of  Interest  on 
Contractor's  Claims  (June  1977) 

(a)  If  an  appeal  is  filed  by  the  Contractor 
from  a  final  decision  of  the  Contracting 
Officer  under  the  Disputes  clause  of  this 
contract,  denying  a  claim  arising  under  the 
contract,  simple  interest  on  the  amount  of  the 
claim  finally  determined  owed  by  the 
Government  shall  be  payable  to  the 
Contractor.  Sucb  interest  shall  be  at  the  rate 
determined  by  the  Secretary  of  the  Treasury 
pursuant  to  P.L.  92-41.  85  Stat.  97.  from  the 
date  the  Contractor  furnished  to  the 
Contracting  Officer  his  written  appeal  under 
the  Disputes  clause  of  this  contract,  to  the 
date  of  (1)  a  final  judgment  by  a  court  of 
competent  jurisdiction,  or  (2)  mailing  to  the 
Contractor  of  a  supplemental  agreement  for 
execution  either  confirming  completed 


negotiations  between  the  parties  or  carrying 
out  a  decision  of  a  board  of  contract  appeals. 

(b)  Notwithstanding  (a),  above,  (1)  interest 
shall  be  applied  only  from  the  date  payment 
was  due,  if  such  date  is  later  than  the  filing  of 
appeals,  and  (2)  interest  shall  not  be  paid  for 
any  period  of  time  that  the  Contracting 
Officer  determines  the  Contractor  has  unduly 
delayed  in  pursuing  its  remedies  before  a 
board  of  contract  appeals  or  a  court  of 
competent  jurisdiction. 

The  Contractor  further  agrees  to  comply 
with  any  rules,  regulations  and  reporting 
requirements  which  may  be  imposed  by  the 
HHS  Office  for  Civil  Rights  for  purposes  of 
insuring  the  proper  exercise  of  this  authority. 
The  Contractor  agrees  to  insert  this  clause  in 
all  8ubcontract{s)  under  this  contract. 

(End  of  clause) 

Clause  No.  37 — Fair  and  Equal  Treatment  of 
Indian  People  (June  1977) 

(a)  The  Contractor  agrees  consistent  with 
medical  needs  to  make  no  discriminatory 
distinctions  among  Indian  patients  or 
beneficiaries  of  this  contract.  For  the  purpose 
of  this  contract  discriminatory  distinctions 
include  but  are  not  limited  to  the  following: 

(i)  denying  a  patient  any  service  or  benefit 
or  availability  of  a  facility: 

(ii)  providing  any  service  or  benefit  to  a 
patient  which  is  different,  or  is  provided  in  a 
different  manner  or  at  a  different  time  from 
that  provided  to  other  patients  under  this 
contract;  subjecting  a  patient  to  segregation 
or  separate  treatment  in  any  manner  related 
to  his/her  receipt  of  any  service;  restricting  a 
patient  in  any  way  in  the  enjoyment  of  any 
advantage  or  privilege  enjoyed  by  others 
receiving  any  service  or  benefit:  treating  a 
patient  differently  from  others  in  determining 
whether  he/she  satisfies  any  admission, 
enrollment,  quota,  eligibility  membership,  or 
other  requirements  of  condition  which 
individuals  must  meet  in  order  to  be  provided 
any  service  or  benefit:  the  assignment  of 
times  or  places  for  the  provision  of  services 
on  the  basis  of  discriminatory  distinctions 
which  may  be  made  of  the  patients  to  be 
served. 

(b)  The  Government  reserves  the  right  to 
reassume  this  contract  in  whole  or  in  part 
whenever  the  Contractor  fails  to  comply  with 
the  requirements  of  this  clause. 

(End  of  clause] 

Clause  No.  38— Price  Reduction  for  Defective 
Cost  or  Pricing  Data 

The  following  clause  applies  to  all 
contracts  where  cost  and  pricing  data  is 
required  in  accordance  with  PL.  87-653. 

Price  Reduction  for  Defective  Cost  or  Pricing 
Data  (June  1977] 

(a)  If  the  Contracting  Officer  determines 
that  any  price  negotiated  in  connection  with 
this  contract  or  any  cost  reimbursable  under 
this  contract  was  increased  by  any 
significant  sums  because  the  Contractor,  or 
any  subcontractor  pursuant  to  the  Clause  of 
this  contract  entitled  "Subcontractor  Cost  or 
Pricing  Data"  or  "Subcontractor  Cost  or 
Pricing  Data-Price  Adjustments,"  or  any 
subcontract  clause  therein  required, 
furnished  incomplete  or  inaccurate  cost  or 


Vmimtak  Rggigtar  /  Vol  49,  No.  180  /  Friday.  September  14.  1964  /  Rules  «id  RaguUtiw 


pricing  data  or  data  not  current  as  certified  in 
its  Contractor's  Certificate  of  Current  Cost  or 
Pricing  Data,  then  such  price  or  cost  shall  be 
reduced  accordingly  and  the  contract  shall  be 
modified  in  writing  to  reflect  such  reduction. 

(b)  Failure  to  agree  on  a  reduction  shall  be 
a  dispute  concerning  a  question  of  fact  within 
the  meaning  of  the  "Disputes  "  clause  of  this 
contract. 

(Note. — Since  this  contract  is  subject  to 
reduction  under  this  clause  by  reason  of 
defective  cost  or  pricing  data  submitted  in 
connection  with  certain  subcontracts,  it  is 
expected  that  the  Contractor  may  wish  to 
include  a  clause  in  each  such  subcontract 
requiring  the  subcontractor  to  appropriately 
indemnify  the  Contractor.  It  is  also  expected 
that  any  subcontractor  subject  to  such 
indemnification  will  generally  require 
substantially  similar  indemnification  for 
defective  cost  or  pricing  data  required  to  be 
submitted  by  its  lower  tier  subcontractors.) 
(End  of  clause] 

Clause  No.  39— Subcontractor  Cost  and 
Pricing  Data 

The  following  clauses  should  be  included 
in  all  contracts,  when  the  subcontracts  of  the 
type  and  size  described  therein  are 
contemplated. 

Subcontractor  Cost  and  Pricing  Data  (June 
1977) 

(a)  The  Contractor  shall  require 
subcontractors  hereunder  to  submit  in  writing 
cost  or  pricing  data  under  the  following 
circumstances: 

(1)  Prior  to  award  of  any  cost-reimbursed 
type,  time  and  material,  labor-hour,  incentive, 
or  price  redeterminable  subcontract  the  price 
of  which  is  expected  to  exceed  SloaooO;  and 

(2)  Prior  to  the  award  of  any  other 
subcontract  the  price  of  which  is  expected  to 
exceed  $100,0(M.  or  to  the  pricing  of  any 
subcontract  change  or  other  modification  of 
which  the  price  adjustment  is  expected  to 
exceed  SlOO.OOa  where  the  price  or  price 
adjustment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
price  or  commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices  set 
by  law  or  regulation. 

(b)  The  Contractor  shall  require 
subcontractors  to  certify,  substantially  the 
same  form  as  that  used  in  the  certificate  by 
the  Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (a) 
above  are  accurate,  complete. -and  current  as 
of  the  dale  of  the  execution,  which  date  shall 
be  as  close  as  possible  to  the  date  of 
agreement  on  the  negotiated  price  of  the 
subcontract  or  subcontract  change  or 
modification. 

(c)  The  Contractor  shall  insert  the 
substance  of  this  clause  including  this 
paragraph  (c)  in  each  of  its  cost- 
reimbursement  type,  time  and  material,  labor- 
hour,  price  redeterminable,  or  incentive 
subcontracts  hereunder,  and  in  any  other 
subcontract  hereunder  which  exceeds 
SloaOOO  unless  the  price  thereof  is  based  on 
adequate  price  competition,  established 
catalog  or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the  general 
public,  or  prices  set  by  law  or  regulation.  In 


each  such  expected  subcontract  hereunder 
which  axcMds  $100,000.  the  Contractor  shall 
insert  the  substance  of  the  following  clauses; 

Subcontractor  Cost  and  Pricing  Data — Price 
Adjustments 

(a)  Paragraphs  (b)  and  (c)  of  this  clause 
shall  become  operative  only  with  respect  to 
any  change  or  other  modification  made 
pursuant  to  one  or  more  provisions  of  this 
contract  which  involves  a  price  adjustment  in 
excess  of  $100,000.  The  requiremenU  of  this 
clause  shall  be  limited  to  such  price 
adjustments. 

(b)  The  Contractor  shall  require 
subcontractors  hereunder  to  submit  cost  or 
pricing  data  under  the  following 
circumstances: 

(1)  Prior  to  award  of  any  cost- 
reimbursement  type,  time  and  material,  labor- 
hour,  incentive,  or  price  redeterminable 
subcontract,  the  price  of  which  is  expected  fo 
exceed  JloaoOO;  and 

(2)  Prior  to  award  of  any  other  subcontract, 
the  price  of  which  is  expected  to  exceed 
$100,000,  or  to  the  pricing  of  any  subcontract 
change  or  other  modification  for  which  the 
price  adjustment  is  expected  to  exceed 
$100,000,  where  the  price  or  price  adjustment 
is  not  based  on  adequate  price  competition, 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices  set 
by  law  or  regulation. 

(c)  The  Contractor  shall  require 
subcontractors  to  certify,  in  substantially  the 
same  form  as  that  used  in  the  Certificate  by 
the  Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (b) 
above  are  accurate,  complete,  and  current  as 
of  the  date  of  the  execution,  which  date  shaH 
be  as  close  as  possible  to  the  date  of 
agreement  on  ^e  negotiated  price  of  the 
contract  modification. 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause  including  this 
paragraph  (d)  in  each  subcontract  hereunder 
which  exceeds  $100,000. 

(Elnd  of  clause) 

Clause  No.  4»— Penalties  Qune  1977) 

(a)  Any  officer,  director,  agent,  employee  or 
such  other  person  connected  m  any  capacity 
with  this  contract  or  any  subcontract 
thereunder  that  embezzles,  willfully 
misapplies,  steals  or  obtains  by  fraud  any  of 
the  money,  funds,  assets  or  property  provided 
through  the  contract  shall  be  fined  not  more 
than  $10,000  or  imprisoned  for  more  than  two 
years,  or  both;  Provided,  That  if  the  amount 
embezzled,  misapplied,  stolen,  or  obtained  by 
fraud  does  not  exceed  $100,  such  person  shall 
be  fined  not  more  than  $1,000  or  imprisoned 
not  more  than  one  year,  or  both. 

(b)  The  Contractor  agrees  to  insert  the 
clause  in  all  subcontracts. 

(End  of  clause) 

Clause  No.  41— EffacI  on  Existing  Rights 
(|uiMlB77) 

(a)  Nothing  in  this  contract  shall  be 
construed  as: 

(1)  affectiog,  modifying,  diminishing,  or 
otherwise  impairing  die  sovereign  immunity 
for  suit  enjoyed  by  an  Indian  tribe;  or. 


(2)  autkoriilig  or  ta^nMag  tb«  tmntM«on 
of  any  exMteg  ttMt  ra^oraibflity  ef  Ow 
United  StatM  wftk  rsspect  to  the  bxiian 

people. 

(End  of  clause) 


Clause  Na'  

AdmiaiBtnliaa  (GSA)  Supply  Soiuom 
ladian  tribal  organiaations  which  are 
awarded  coat-raimboraeiiienl  type  contracts 
under  the  Indian  Self-Detennination  Act  may 
be  authorized  to  utiUxe  GSA  supply  aoarees. 
The  following  claoae  wll  be  inserted  in  aD 
cost-reimburaement  type  contracts  under 
which  the  Contractor  may  be  authorized  to 
acquire  items  for  the  account  of  the 
Goverament  froiB  GSA  suppiy  sources: 

General  Services  Administration  Supply 
Sources  (June  1977) 

The  Contracting  Officer  may  issue  the 
Contractor  an  anthariutioa  to  utiliza  General 
Senricea  Admioiatration  supply  sources  for 
property  to  be  used  in  the  perfonnance  of  tins 
contract.  Title  to  all  property  acquired  by  tfie 
Contractor  under  such  an  authorization  shall 
vest  in  the  Gowmment.  (1)  unless  otherwise 
specifically  providod  in  the  contract  (2) 
unless  otherwise  provided  In  the  Government 
Property  clause  of  diia  contract,  or  (3)  in  ttie 
absence  of  both  the  conditions  in  (l)  and  (2) 
of  the  clause.  However,  such  property  shall 
not  be  considered  to  be  "Govemment- 
fumished  proprfty." 

(End  of  clause] 

(b)  Inseii  the  following  clauses  in 
fixed  price  contracts  awarded  under  the 
Indian  Self-Detennination  Act  as 
described  in  Subpart  PHS  380.4: 

Clause  Na  1— 4)efini&Nis  Onna  1977) 

As  used  throughout  this  contract  ttie 
following  terms  shall  have  the  meanings  set 
forth  below: 

(a)  The  term  "Secretary"  meant  the 
Secretary,  the  Under  Secretary,  or  any 
Assistant  Secretary  of  the  Department  of 
Health  and  Human  Services  and  the  term 
"his/her  duly  authorized  representative" 
means  any  person  or  persons  or  board  (other 
than  the  Contracting  Officer)  authorized  to 
act  for  the  Secretary. 

(b)  The  tetm  "Contracting  Officer"  means 
the  person  executing  this  contract  on  behalf 
of  the  Government  and  any  other  officer  or 
employee  who  is  properly  designated 
Contracting  Officer  and  the  term  includes, 
except  as  otherwise  provided  in  this  contract 
the  authorized  representative  of  the 
Contracting  Officer  acting  within  the  limits  of 
his/her  authority. 

(c)  The  term  "Department"  means  the 
Department  of  Health  and  Human  Services 
(HHS). 

(d)  The  term  "constituent  agency"  means 
the  agency  of  the  Department  reiq)onsible  for 
the  administration  of  this  contract 

(e)  Except  as  otherwise  provided  in  this 
contract,  the  term  "stibcontract"  includes 
purchase  orders  under  this  contract. 

(f)  The  term  "Project  Officer"  meau  the 
person  representing  the  Government  for  the 
purpose  of  technical  direction  of  contract 
performance.  The  Project  Officer  is  not 
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authoriaced  to  issue  any  instructions  or 
directions  which  effect  any  increase  or 
decrease  in  the  cost  of  this  contract  or  which 
change  the  period  of  this  contract. 
(End  of  clause) 

ClauM  No.  2— Disputes  Qime  1977) 

(a)  Except  as  otherwise  provided  in  this 
contract  any  dispute  concerning  a  question 
of  fact  arising  under  this  contract  which  is 
not  disposed  of  by  agreement  shall  be 
decided  by  the  Contracting  Officer,  who  shall 
reduce  his/her  decision  to  writing  and  mail  or 
otherwise  furnish  a  copy  thereof  to  the 
Contractor.  The  decision  of  the  Contracting 
Officer  shall  be  final  and  conclusive  unless, 
within  30  days  from  the  date  of  receipt  of 
such  copy,  the  Contractor  mails  or  otherwise 
furnishes  to  the  Contracting  Officer  a  written 
appeal  addressed  to  the  Secretary.  The 
decision  of  the  Secretary  or  his/her  duly 
authorized  representative  for  the 
determination  of  such  appeals  shall  be  final 
and  conclusive  unless  determined  by  a  court 
of  competent  jurisdiction  to  have  been 
fraudulent  or  capricious,  or  arbitrary,  or  so 
grossly  erroneous  as  necessarily  to  imply  bad 
faith,  or  not  supported  by  substantial 
evidence.  In  connection  with  any  appeal 
proceeding  under  this  clause,  the  Contractor 
shall  be  aEForded  an  opportunity  to  be  heard 
and  to  offer  evidence  in  support  of  its  appeal. 
Pending  final  decision  of  a  dispute  hereunder, 
the  Contractor  shall  proceed  diligently  with 
the  performance  of  the  contract  and  in 
accordance  with  the  Contracting  Officers 
decision. 

(b)  This  "Disputes"  clause  does  not 
preclude  consideration  of  law  questions  in 
connection  with  decisions  provided  for  in 
paragraph  (a)  above:  Provided.  That  nothing 
in  this  contract  shall  be  construed  as  making 
final  the  decision  of  any  administrative 
official,  representative,  or  board  on  a 
question  of  law. 

(Elnd  of  clause) 

Clause  No.  3— Contract  Work  Hours  and 
Safety  Standard  Act — Overtinie 
CompensatioD  (June  1977) 

This  contract  to  the  extent  it  is  of  a 
character  specified  in  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-330),  is  subject  to  the  following 
provisions  and  exceptions  of  such  Act  and 
the  regulations  of  the  Secretary  of  Labor 
thereunder. 

(a)  Overtime  requirements.  No  Contractor 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or 
involve  the  employment  of  laborers  or 
mechanics  shall  require  or  permit  any  laborer 
or  mechanic  in  any  workweek  in  which  he/ 
ihe  is  employed  on  such  work  to  work  in 
excess  of  eight  hours  in  any  calendar  day  or 
in  excess  of  forty  hours  in  such  workweek  on 
work  subject  to  the  provisions  of  the  Contract 
Work  Hours  Standard  Act  unless  such 
laborer  or  mechanic  receives  compensation 
at  a  rate  not  less  than  one  and  one-half  times 
his/her  basic  rate  of  pay  for  all  such  hours 
worked  in  excess  of  eight  hours  in  any 
calendar  day  or  in  excess  of  forty  hours  in 
such  workweek,  whichever  is  the  greater 
numbers  of  overtime  hours. 


(b)  Violation:  liability  for  unpaid  wages: 
liquidated  damages.  In  the  event  of  any 
violation  of  the  provisions  of  paragraph  (a). 
the  Contractor  and  any  subcontractor 
responsible  therefor  shall  be  liable  to  any 
affected  employee  for  his/her  unpaid  wages. 
In  addition,  such  Contractor  and 
subcontractor  shall  be  liable  to  the  United 
States  for  liquidated  damages.  Such 
liquidated  damages  shall  be  computed  with 
respect  to  each  individual  laborer  or 
mechanic  employed  in  violation  of  the 
provisions  of  paragraph  (a)  at  the  sum  of  $10 
for  each  calendar  day  on  which  such 
employee  was  required  or  permitted  to  be 
employed  on  such  work  in  excess  of  eight 
hours  or  in  excess  of  the  standard  workweek 
of  forty  hours  without  payment  of  the 
overtime  wages  required  by  paragraph  (a). 

(c)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Contracting  Officer 
may  withhold  from  the  Government  Prime 
Contractor,  from  any  moneys  payable  on 
account  of  work  performed  by  the  Contractor 
or  subcontractor,  such  sums  as  may 
administratively  be  determined  to  be 
necessary  to  satisfy  any  liabilities  of  such 
Contractor  or  subcontractor  for  unpaid  wages 
and  liquidated  damages  as  provided  in  the 
provisions  of  paragraph  (b). 

(d)  Subcontracts.  The  Contractor  shall 
insert  paragraphs  (a)  through  (d)  of  this 
clause  in  all  subcontracts,  and  shall  require 
their  inclusion  in  all  subcontracts  of  any  tier. 

(e)  Records.  The  Contractor  shall  maintain 
payroll  records  containing  the  information 
specified  in  29  CFR  516.2(a).  Such  records 
shall  be  preserved  for  three  years  from  the 
completion  of  the  contract.  This  requirement 
does  not  apply  where  the  tribal  contractor  is 
the  governing  body  of  the  Tribe  and  the  work 
is  being  performed  by  the  tribal  organization 
or  Tribe  with  its  own  regular  employees. 
(Ejid  of  Clause) 

Clause  No.  4 — Walsh-Healey  Public 
Contracts  Act  Qune  1977) 

If  this  contract  is  for  the  manufacture  or 
furnishing  of  materials,  supplies,  articles,  or 
equipment  in  an  amount  which  exceeds  or 
may  exceed  $10,000  and  is  otherwise  subject 
to  the  Walsh-Healey  Public  Contracts  Act.  as 
amended  (41  U.S.  Code  34-45).  there  are 
hereby  incorporated  by  reference  all 
representations  and  stipulations  required  by 
the  Secretary  of  Labor,  such  representations 
and  stipulations  being  subject  to  all 
applicable  rulings  and  interpretations  of  the 
Secretary  of  Labor  which  are  now  or  may 
hereafter  be  In  effect.  This  requirement  does 
not  apply  where  the  tribal  contractor  is  the 
governing  body  of  the  Tribe  and  the  work  Is 
being  performed  by  the  tribal  organization  or 
Tribe  with  its  own  regular  employees. 

(End  of  Clause) 

Clause  No.  5 — Convict  Labor  (June  1977) 

In  connection  with  the  performance  of 
work  under  thia  contract,  the  Contractor 
agrees  not  to  employ  any  person  undergoing 
sentence  of  imprisonment  at  hard  labor 
except  as  provided  by  Public  Law  89-176, 
September  10, 1965  (18  U.S.C.  4082(c)(2)  and 
Executive  Order  No.  11755,  December  29, 
1973. 


(End  of  clause) 

Clause  No.  S— Notice  to  the  GovenunenI  of 
Delays  (June  1977) 

Whenever  the  Contractor  has  knowledge 
that  any  actual  or  potential  situation  is 
delaying  or  threatens  to  delay  the  timely 
performance  of  this  contract,  the  Contractor 
shall  within  ten  days  give  notice  thereof, 
including  all  relevant  information  with 
respect  thereto,  to  the  Contracting  Officer, 

(End  of  clause) 

Clause  No.  7 — Assignment  of  Claims  (June 
1977) 

(a)  Pursuant  to  the  provisions  of  the 
Assignment  of  Claims  Act  of  1940,  as 
amended  (31  U.SC.  203.  41  U.S.C.  15),  if  this 
contract  provides  for  payment  aggregating 
$1,000  or  more,  claims  for  moneys  due  or  to 
become  due  the  Contractor  from  the 
Government  under  this  contract  may  be 
assigned  to  a  bank,  trust  company,  or  other 
financing  institution,  including  any  Federal 
lending  agency,  and  may  thereafter  be  further 
assigned  and  reassigned  to  any  such 
institution.  Any  such  assignment  or 
reassignment  shall  cover  all  amounts  payable 
under  this  contract  and  not  already  paid,  and 
shall  not  be  made  to  more  than  one  party, 
except  that  any  such  assignment  or 
reassignment  may  be  made  to  one  party  as 
agent  or  trustee  for  two  or  more  parties 
participating  in  such  financing.  Unless 
otherwise  provided  in  this  contract  payments 
to  assignee  of  any  moneys  due  or  due  to 
become  due  under  this  contract  shall  not,  to 
the  extent  provided  in  said  Act,  as  amended, 
be  subject  to  reduction  or  setoff  (The 
preceding  sentence  applies  only  if  this 
contract  is  made  in  time  of  war  or  national 
emergency  as  defined  in  said  Act  and  is  with 
the  Department  of  Defense,  the  General 
Services  Administration,  the  Atomic  Energy 
Commission,  the  National  Aeronautics  and 
Space  Administration,  the  Federal  Aviation 
Agency,  or  any  other  department  or  agency  of 
the  United  States  designated  by  the  President 
pursuant  to  Clause  4  of  the  proviso  of  section 
1  of  the  Assignment  of  Claims  Act  of  1940.  as 
amended  by  the  Act  of  May  15, 1951.  65  Stat. 
41). 

(b)  In  no  event  shall  copies  of  this  contract 
or  of  any  plans,  specifications,  or  other 
similar  documents  relating  to  work  under  this 
contract,  if  marked  'Top  Secret,"  "Secret,"  or 
"Confidential,"  be  furnished  to  any  assignee 
of  any  claim  arising  under  this  contract  or  to 
any  other  person  not  entitled  to  receive  the 
same.  However,  a  copy  of  any  part  or  all  of 
this  contract  so  marked  may  be  furnished,  or 
any  information  contained  therein  may  be 
disclosed,  to  such  assignee  upon  the  prior 
written  authorization  of  the  Contracting 
Officer. 

(Elnd  of  clause) 

Clause  No.  8 — Officials  Not  To  Benefit  (June 
1977) 

No  member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  contract  or  to  any 
benefit  that  may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend  to 
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this  contract  if  made  with  a  corporation  for 
its  general  benefit. 

(End  of  clause) 

Clause  No.  9— Anfi-Kickback  Act  (June  1977) 

(a)  Public  Law  86-695,  September  2.  1960 
(41  use.  51-54)  among  other  things, 
prohibits  the  payment,  directly  or  indirectly, 
by  or  on  behalf  of  a  subcontractor  in  any  tier 
under  any  Government  negotiated  contract  of 
any  fee,  gift,  or  gratuity  to  the  prime 
contractor  or  any  officer,  agent,  partner  or 
employee  thereof,  as  an  inducement  or 
acknowledgement  for  the  award  of  a 
subcontract  or  order. 

(b)  The  provisions  of  Public  Law  86-695  are 
applicable  this  contract  and  any  subcontracts 
entered  into  under  the  contracf. 

(Knd  of  clause) 

Clause  No.  10— Penalties  (June  1977) 

Any  officer,  director,  agent,  employee  or 
such  other  person  connected  in  any  capacity 
with  this  contract  or  any  subcontract 
thereunder  that  embezzles,  willfully 
misapplies,  steals  or  obtains  by  fraud  any  of 
the  money,  funds,  assets  or  property  provided 
through  the  contracf  shall  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than 
two  years,  or  both;  Provided,  That  if  the 
amount  embezzled,  misapplied,  stolen,  or 
obtained  by  fraud  does  not  exceed  $100,  such 
person  shall  be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  one  year,  or  both. 

(b)  The  Contractor  agrees  to  insert  this 
clause  in  all  subcontracts. 
(End  of  clause) 

Clause  No.  11— Buy  American  Act  (June  1977) 

(a)  In  acquiring  end  products,  the  Buy 
American  Act  (41  U.S.  Code  lOa-d)  provides 
that  the  Government  give  preference  to 
domestic  source  end  products.  For  the 
purpose  of  this  clause: 

(i)  "Components"  means  those  articles, 
materials,  and  supplies,  which  are  directly 
incorporated  in  the  end  products: 

(ii)  "End  products"  means  those  articles, 
mdterials.  and  supplies,  which  are  to  be 
acquired  under  this  contract  for  public  use: 
and 

(iii)  "A  domestic  source  end  product" 
means  (A)  an  unmanufactured  end  product 
which  has  been  mined  or  produced  in  the 
United  States  and  (B)  an  end  product 
manufactured  in  the  United  States  if  the  cost 
of  the  components  thereof  which  are  mined, 
produced,  or  manufactured  in  the  United 
Slates  exceeds  50  percent  of  the  cost  of  all  its 
components.  For  the  purposes  of  this 
(a)(iii)(B).  components  of  foreign  origin  of  the 
same  type  or  kind  as  the  products  referred  to 
in  (b)  (li)  or  (iii)  of  this  clause  shall  be  treated 
as  components  mined,  produced,  or 
manufactured  in  the  United  States. 

(b)  The  Contractor  agrees  that  there  will  be 
delivered  under  this  contract  only  domestic 
source  end  products,  except  end  products: 

(i)  Which  are  for  use  outside  the  United 
States: 

(ii)  Which  the  Government  determines  are 
not  mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  commercial  quantities  and  of  a 
satisfactory  quality; 


(iii)  As  to  which  the  Secretary  determines 
the  domestic  preference  to  be  inconsistent 
with  the  the  public  interest,  or 

(iv)  As  to  which  the  Secretary  determines 
the  cost  to  the  Government  to  be 
unreasonable.  (The  foregoing  requirements 
are  administered  in  accordance  with 
Executive  Order  No.  10582.  dated  December 
-17. 1954). 

(End  of  clause) 

Clause  No.  12— Equal  Opportunity  (June 
1977) 

Subject  to  the  Indian  preference 
requirements  of  Clause  17.  during  the 
performance  of  this  contract  the  Contractor 
agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  creed,  color,  or 
national  origin.  The  Contractor  will  lake 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment,  without  regard  to  their 
race,  creed,  color,  or  national  origin.  Such 
action  shall  include,  but  not  be  limited  to,  the 
following:  Employment,  upgrading,  demotion, 
or  transfer  recruitment  or  recruitment 
advertising;  layoff  or  termination,  rates  of 
pay  or  other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship.  The  Contractor  agrees  to  post 
in  conspicuous  places,  available  to 
employees  and  applicants  for  employment, 
notices  to  be  provided  by  the  Contracting 
Officer  setting  forth  the  provisions  of  this 
Equal  Opportunity  clause. 

(b)  The  Contractor  will,  in  all  solicitations 
or  advertisement  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  creed,  color,  or  national  origin. 

(c)  The  Contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice,  to  be  provided  by 
the  agency  Contracting  Officer,  advising  the 
labor  union  or  workers  representative  of  the 
Contractor's  commitments  under  this  Equal 
Opportunity  clause,  and  shall  post  copies  of 
the  notice  in  conspicuous  places  available  to 
employees  and  applicants  for  employment. 

(d)  The  Contractor  will  comply  with  all 
provisions  of  Executive  Order  No.  11246  of 
Sepember  24, 1965,  and  of  the  rules, 
regulations  and  relevant  orders  of  the 
Secretary  of  Labor. 

(e)  The  Contrator  will  furnish  all 
information  and  reports  required  by 
executive  Order  No.  11246  of  September  24. 
1965,  and  by  the  rules,  regulations,  and  orders 
of  the  Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  its  books,  records, 
and  accounts  by  the  contracting  agency  and 
the  secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations,  and  orders. 

(f)  In  the  event  of  the  Contractor's 
noncompliance  with  the  Equal  Opportunity 
clause  of  this  contract  or  with  any  of  the  said 
rules,  regulations,  or  orders,  this  contract  may 
be  cancelled,  terminated,  or  suspended,  in 
whole  or  in  part,  and  the  Contractor  may  be 
declared  ineligible  for  further  Government 


contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  No.  11246  of 
September  24, 1965,  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  No.  11246  of 
September  24, 1965,  or  by  rule,  regulation,  or 
o.i-der  of  the  Secretary  of  Labor,  or  as 
otherwise  provided  by  law. 

(g)  The  Contractor  will  include  the 
provisions  of  paragraphs  (a)  through  (g)  in 
every  subcontract  or  purchase  order  uriless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  No.  11246  of 
September  24, 1965,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  Contractor  will  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  the  contracting  agency  may  direct  as 
a  means  of  enforcing  such  provisions, 
including  sanctions  for  noncompliance: 
Provided,  however.  That  in  the  event  the 
Contractor  becomes  involved  in.  or  is 
threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  contracting  agency,  the 
Contractor  may  request  the  United  States  to 
enter  into  such  litigation  to  protect  the 
interests  of  the  United  States. 
(End  of  clause) 

Clause  No.  13 — Certificate  of  Nonsegregated 
Facilities  (June  1977) 

By  signing  the  contract  the  Contractor 
certifies  that  it  does  not  mamtain  or  provide 
for  its  employees  any  segregated  facilities  at 
any  of  its  estabhshments,  and  that  it  does  not 
permit  its  employees  to  perform  their  services 
at  any  location,  under  its  control,  where 
segregated  facilities  are  maintained.  It 
certifies  further  that  it  will  not  maintain  or 
provide  for  its  employees  any  segregated 
facilities  at  any  of  its  estabhshments.  and 
that  it  will  not  permit  its  employees  to 
perform  their  services  at  any  location,  under 
its  control,  where  segregated  facilities  are 
maintained.  The  Contractor  agrees  that  a 
breach  of  this  certification  is  a  violation  of 
the  Equal  Opportunity  clause  m  this  contract. 
As  used  in  this  certification,  the  term 
"Segregated  facilities"  means  any  waiting 
rooms,  work  areas,  rest  rooms  and  wash 
rooms,  restaurants  and  other  eating  areas, 
time  clocks,  locker  rooms  and  other  storage 
or  dressing  areas,  parking  lots,  drinking 
fountains,  recreation  or  entertainment  areas, 
transportation,  and  housing  facilities 
provided  for  employees  which  are  segregated 
by  explicit  directive  or  are  in  fact  segregated 
on  the  basis  of  race,  color,  religion,  or 
national  origin,  because  of  habit,  local 
custom,  or  otherwise.  It  futher  agrees  that 
(except  where  it  has  obtained  identical 
certification  from  proposed  subcontractors 
for  specific  time  periods)  it  will  obtain 
identical  cerjjfications  from  proposed 
subcontractors  prior  to  the  award  of 
subcontracts  exceeding  $10,000  which  are  not 
exempt  from  the  provisions  of  the  Equal 
Opportunity  clause:  that  it  will  retain  such 
certifications  in  its  files;  and  that  it  will 
forward  the  following  notice  to  such 
proposed  subcontractors  (except  where  the 
proposed  subcontractors  have  submitted 
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identical  certificatiaDS  for  speciflc  time 
periods): 

Notice  to  prospective  subcontractors  of 
requirement  lor  certifications  of 
nonsegregated  facilities.  A  certification  of 
Nonsegregated  FaciUties  must  be  submitted 
prior  to  the  award  of  a  subcontract  exceeding 
$10,000  which  is  not  exempt  from  the 
provisions  of  the  Equal  Opportunity  clause. 
The  certification  may  be  submitted  either  for 
each  subcontract  or  ail  subcontracts  during  a 
period  (i.e.,  quarterly,  semiannually,  or 
annually). 

(End  of  clause) 

Oauae  No.  14 — Sub(»atractiag  Quoe  1977) 

The  Contractor  shall  not  enter  into 
subcontracts  for  any  of  the  work 
contemplated  under  this  contract  without 
obtaimng  the  prior  written  approval  of  the 
Contracting  Officer  and  subject  to  such 
conditions  and  provisions  as  he/she  may 
deem  necessary,  in  his/her  discretion,  to 
protect  the  interests  of  the  Government: 
Provided,  however.  That  notwithstanding  the 
foregoing,  unless  otherwise  provided  herein, 
such  prior  written  approval  shall  not  be 
required  for  the  purchase  by  the  Contractor 
of  articles,  supplies,  equipment  and  services 
which  are  both  necessary  for  and  merely 
incidental  to  the  performance  of  the 
requirements  under  this  contract  Provided, 
further,  however.  That  the  aforesaid  right  of 
Contractor  to  engage  such  services  shall  in  no 
event  be  construed  to  permit  the  Contractor 
to  subcontract  with  a  third-party  for  the 
performance  of  any  major  function 
contemplated  under  this  contract  to  be 
performed  by  the  Contractor,  and  Provided, 
further,  however.  That  no  provision  of  this 
clause  and  no  such  approval  by  the 
Contracting  Officer  of  any  subcontract  shall 
be  deemed  in  any  event  or  in  any  manner  to 
provide  for  the  incurrence  of  any  obligation 
of  the  Government  in  addition  to  the  total 
contract  price. 

(End  of  clause) 

Clause  No.  15— Compeiitioa  in 
SubcQQtncting  Quna  1977) 

The  Contractor  agrees  to  select 
subcontractors  on  a  competitive  basis  to  the 
maximum  practical  consistent  with  the 
objectives  and  requirements  of  this  contract. 
(End  of  clause) 

Clause  Na  !•— Use  of  Indian  Business 
CoDcanis  Oune  1977) 

(a)  As  used  in  this  clause,  the  term,  "Indian 
business  concern"  means  Indian 
organizations  or  an  Indian-owned  economic 
enterprise  as  defined  in  42  CFR  3e.a04(i). 

(b)  The  Contractor  agrees  to  give 
preference  to  qualified  Indian  business 
concerns  in  the  awarding  of  any  subcontracts 
entered  into  under  the  contract  consistent 
with  efficient  perfomance  of  the  contract 
The  Contractor  shall  comply  with  any 
preference  requirements  regarding  Indian 
business  concerns  established  by  the  tribe(s) 
receiving  services  under  the  contract  to  the 
extent  that  such  requirements  are  consistent 
with  the  purpose  and  intent  of  this  paragraph. 

(c)  If  no  Indian  business  concerns  are 
available  under  the  conditions  in  paragraph 
(b)  above,  the  Contractor  agrees  to 


accomplish  the  maximum  amount  of 
subcontracting,  as  the  Contractor  determines 
is  consistent  with  its  efficient  performance  of 
the  contract,  with  small  business  concerns, 
labor  surplus  afea  concerns  or  minority 
business  enterprises,  the  definitions  for 
which  are  contained  in  Subparts  1-1.7, 1-1.8, 
and  1-1.13  of  the  Federal  Procurement 
Regulations.  The  Contractor  is  not,  however, 
required  to  establish  a  small  business,  labor 
surplus,  or  minority  business  subcontracting 
program  as  described  in  sections  1-1.710- 
3(b),  l-1.805-3{b),  and  l-1.1310-2(b). 
respectively  of  the  Federal  Procurement 
Regulations  (41  CFR  Chapter  1). 

(End  of  clause) 

Clause  No.  17 — Indian  Preference  in  Training 
and  Empioymeat  (June  1977) 

(a)  The  Contractor  shall  give  preference  in 
employment  for  all  work  performed  under  the 
contract,  including  subcontracts  thereunder, 
to  qualified  Indians  regardless  of  age. 
religion,  or  sex,  and  to  the  extent  feasible 
consistent  with  the  efficient  performance  of 
the  contract,  provide  employment  and 
training  opportunities  to  Indians,  regardless 
of  age.  religion,  or  sex.  that  are  not  fully 
qualified  to  perform  under  the  contract.  The 
Contractor  shall  comply  with  any  Indian 
preference  requirements  established  by  the 
tribe  receiving  services  under  the  contract  to 
the  extent  that  such  requirements  are 
consistent  with  the  purpose  and  intent  of  this 
paragraph. 

(b)  If  the  Contractor  or  any  of  its 
subcontractors  is  unable  to  fill  its 
employment  openings  after  giving  full 
consideration  to  Indians  as  required  in 
paragraph  (a)  above,  these  employment 
openings  may  then  be  filled  by  other  than 
Indians  under  the  conditions  set  forth  in  the 
Equal  Opportunity  clause  of  this  contract. 

(c)  The  Contractor  agrees  to  include  this 
clause  or  one  similar  thereto  in  all 
subcontracts  issued  under  this  contract. 
(End  of  clause) 

Clause  No.  18 — Inspection  Qxme  1977) 

The  Government,  through  any  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  inspect,  or  otherwise 
evaluate  the  work  performed  or  being 
performed  hereunder  and  the  premises  in 
which  it  is  being  performed.  If  any  inspection, 
or  evaluation  is  made  by  the  Government  on 
the  premises  of  the  Contractor  or  a 
subcontractor,  the  Contractor  shall  provide 
and  shall  require  its  subcontractors  to 
provide  all  reasonable  facilities  and 
assistance  for  the  safety  and  convenience  of 
the  Government  representatives  in  the 
performance  of  their  duties.  All  inspections 
and  evaluations  shall  be  performed  in  such  a 
manner  as  will  not  unduly  delay  the  work. 
(End  of  clause) 

Clause  No.  19— Changes  (June  1977) 

The  Contracting  Officer  may  at  any  time, 
with  the  consent  of  the  Contractor,  by  a 
written  order,  and  without  notice  to  the 
sureties,  if  any,  make  changes,  within  the 
general  scope  of  this  contract,  in  any  one  or 
more  of  the  following  (i)  drawings,  designs,  or 
specifications,  (ii)  place  of  inspection, 
delivery,  or  acceptance,  and  (iii)  the  amount 


of  Government-furnished  property.  If  any 
such  change  causes  an  increase  or  decrease 
in  the  cost  of,  or  the  time  required  for 
performance  of,  this  contract,  or  otherwise 
affects  any  other  provisions  of  this  contract, 
whether  changed  or  not  changed  by  any  such 
order,  an  equitable  adjustment  shall  be  made 
(i)  in  the  contract  price  or  time  of 
performance,  or  both,  and  (ii)  in  such 
provisions  of  the  contract  as  may  be  so 
affected,  and  the  contract  shall  be  modified 
in  writing  accordingly.  Any  claim  by  the 
Contractor  for  adjustment  under  this  clause 
must  be  asserted  within  thirty  (30)  days  from 
the  date  of  receipt  by  the  Contractor  of  the 
notification  of  change;  Provided,  however. 
That  the  Contracting  Officer,  if  he/she 
decides  that  the  facts  justify  such  action,  may 
receive  and  act  upon  any  such  claim  asserted 
at  any  lime  prior  to  final  payment  under  this 
contract.  Where  the  cost  of  property  made 
obsolete  or  excess  as  a  result  of  a  change  is 
included  in  the  Contractor's  claim  for 
adjustment,  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  such  property.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  entitled 
"Disputes."  However,  nothing  in  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  contract  as  changed. 

(End  of  clause) 

Clanse  No.  29— Retrocession  (June  1977) 

(a)  The  Indian  tribe  that  initially  requested 
this  contract  may  also  request  its 
retrocession,  notwithstanding  the  fact  that 
the  Contractor  may  be  a  tribal  organization 
other  than  the  Tribe. 

(b)  Should  the  Tribe  request  retrocession  of 
the  contract  and  the  Contractor  is  other  than 
the  Tribe,  the  Contracting  Officer  will  notify 
the  Contractor  of  the  request  and  in 
consultation  with  the  Tribe  and  the 
Contractor  establish  the  effective  date  of  the 
retrocession.  The  retrocession  will  become 
effective  no  later  than  120  days  after  the 
Contracting  Officer  receives  the  Tribe's 
request  unless  the  Tribe  and  the  Contracting 
Officer  mutually  agree  on  a  later  date. 

(c)  Immediately  after  receipt  of  the  request 
for  retrocession  and  where  applicable 
notifying  the  Contractor,  the  Contracting 
Officer  will  meet  with  the  Contractor  and, 
where  applicable,  the  tribal  governing  body 
or  bodies  mutually  agree  to: 

(1)  A  plan  for  the  orderly  transfer  of 
responsibilities; 

(2)  A  plan  for  inventorying  materials  and 
supplies  on  hand; 

(3)  An  accounting  for  funds,  including  but 
not  limited  to  current  and  anticipated 
obligations: 

(4)  The  cost  of  operation  until  retrocession; 
and. 

(5)  The  identification  of  all  records  relating 
to  the  contract  and  the  contracted  function. 
(End  of  clause) 

Clause  No.  21 — Assumption  and 
Reassumption  of  Contract  Programs  Qune 
1977) 

(a)  When  the  Contracting  Officer 
determines  that  the  performance  of  a 
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Contractor  under  these  regulations  involves 
(1)  the  violation  of  the  rights  or  endangerment 
of  the  health,  safety,  or  welfare  of  any 
person,  or  (2)  gross  negligence  or  the 
mismanagement  in  the  handling  or  use  of 
funds  under  the  contract,  the  Contracting 
Officer  will,  in  writing,  notify  the  Contractor 
of  such  determination  and  will  request  that 
the  Contractor  take  such  corrective  action 
within  such  period  of  time  as  the  Secretary 
may  prescribe. 

(b)  When  the  Director  or  his/her  delegate 
determines  that  a  Contractor  has  not  taken 
corrective  action  (as  prescribed  by  him/her 
under  paragraph  (a)  of  this  section)  to  his/her 
satisfaction,  he/she  may.  after  the  Contractor 
has  been  provided  an  opportunity  for  a 
hearing  in  accordance  with  paragraph  (c)  of 
this  section,  rescind  the  contract  in  whole  or 
in  part  and,  if  he/she  deems  it  appropnate. 
assume  or  resume  control  or  operation  of  the 
program,  activity,  or  service  involved. 
(c)(1)  When  the  Director  or  his/her 
delegate  has  made  a  determination  described 
in  paragraph  (b)  of  this  section,  he/she  shall 
in  writing  notify  the  Contractor  of  such 
determination  and  of  the  Contractor's  right  to 
request  a  review  of  such  determination  and 
of  the  determination  described  in  paragraph 
(a)  of  this  section.  Such  notification  by  the 
Director  or  his/her  delegate  shall  set  forth  the 
reasons  for  the  determination  in  sufficient 
detail  to  enable  the  Contractor  to  respond 
and  shall  inform  the  Contractor  of  its  rights  to 
a  hearing  on  the  record  before  a  Contract 
Appeals  Board  described  in  paragraph  (d)  of 
this  section.  Upon  the  request  of  5ie 
•  Contractor  for  a  hearing,  the  Board, 
established  pursuant  to  paragraph  (d)  of  this 
section,  shall  in  writing  within  10  days  of  the 
establishment  notify  the  Contractor  of  the 
time,  place  and  date  of  the  hearing  which  will 
be  held  not  later  than  45  days  after  the 
request  for  a  hearing. 

(2)  Where  the  Director  or  his/her  delegate 
determines  that  a  Contractor's  performance 
under  a  contract  awarded  under  this  subpart 
poses  an  immediate  threat  to  the  safety  of 
any  person,  he/she  may  immediately  rescind 
the  contract  in  whole  or  in  part  and,  if  he/she 
deems  it  appropriate,  assume  or  resume 
control  or  operation  of  the  program,  activity. 
or  service  involved.  Upon  such  a  decision  he/ 
she  will  immediately  notify  the  Contractor  of 
such  action  and  the  basis  therefor;  and  offer 
the  Contractor  an  opportunity  for  a  hearing 
on  the  record  before  the  Contract  Appeals 
Board  established  pursuant  to  paragraph  (d) 
of  this  section  to  be  held  within  10  days  of 
each  action. 

(d)(1)  The  Contract  Appeals  Board  shall  be 
composed  of  3  persons  appointed  by  the 
Director,  Indian  Health  Ser\'ice.  Such  persons 
may  not  be  selected  from  the  immediate 
office  of  any  person  participating  in  the 
determinations  at  issue.  The  Board  shall 
afford  the  Contractor  the  right: 
(i)  To  notice  of  the  issues  to  be  considered; 
(li)  To  be  represented  by  counsel; 
(iii)  To  present  witnesses  on  contractor's 
behalf; 

(iv)  To  cross-examine  other  witnesses 
either  orally  or  through  written  interrogation; 
and 

(v)  To  compel  the  appearance  of  Indian 
Health  Service  personnel  or  to  take 


depositions  of  such  persons  at  reasonable 
times  and  places. 

(2)  The  Contract  Appeals  Board  shall  make 
an  initial  written  decision  which  shall 
become  final  within  20  days  unless  the 
Director,  Indian  Health  Service  or  his/her 
representative  modifies  or  reverses  the 
decision.  Any  such  decision  by  the  Director 
of  the  Indian  Health  Service  or  his/her 
representative  shall  be  in  writing,  shall  be 
specific  as  to  the  reasons  for  such  decision, 
and  shall  be  considered  final. 

(3)  Where  Board  is  considering  issues 
arising  under  paragraph  (2)  of  this  section, 
the  Board  shall  within  25  days  after  the 
conclusion  of  the  hearing,  notify  all  parties  in 
writing  of  its  decision. 

(e)  In  any  case  where  the  officer  has 
rescinded  a  contract  under  paragraphs  (b)  or 
(c)  of  this  section,  he/she  may  decline  to 
enter  into  a  new  contract  agreement  with  the 
Contractor  until  such  time  as  he/she  is 
satisfied  that  the  basis  for  the  rescission  has 
been  corrected. 

Nothing  in  this  section  shall  be  construed 
as  contravening  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1590J,  as 
amended  (29  U.S.C.  651), 

(End  of  clause] 

Clause  No.  22 — Payment  of  Interest  on 
Contractors'  Claims  (fune  1977) 

(a)  If  an  appeal  is  filed  by  the  Contractor 
from  a  final  decision  of  the  Contracting 
Officer  under  the  Disputes  clause  of  this 
contract,  denying  a  claim  arising  under  the 
contract,  simple  interest  on  the  amount  of  the 
claim  finally  determined  owed  by  the 
Govermnent  shall  be  payable  to  the 
Contractor.  Such  interest  shall  be  at  the  rate 
determined  by  the  Secretary  of  the  Treasurj- 
pursuant  to  Pubhc  Law  92-41.  85  Stat.  97, 
from  the  date  the  Contractor  furnished  to  the 
Contracting  Officer  his  written  appeal  under 
the  Disputes  clause  of  this  contract,  to  the 
date  of  (1)  a  final  judgment  by  a  court  of 
competent  jurisdiction,  or  (2)  mailing  to  the 
Contractor  of  a  supplemental  agreement  for 
execution  either  confirming  completed 
negotiations  between  the  parties  or  canning 
out  a  decision  of  a  board  of  contract  appeals. 

(b)  Notwithstanding  (a),  above.  (1)  interest 
shall  be  applied  only  from  the  date  payment 
was  due.  if  such  date  is  later  than  the  filing  of 
appeal,  and  (2)  interest  shall  not  be  paid  for 
any  period  of  time  that  the  Contracting 
Officer  determines  the  Contractor  has  unduly 
delayed  in  pursuing  its  remedies  before  a 
board  of  contract  appeals  or  a  court  of 
competent  jurisdiction 

(End  of  clause) 

Clause  No.  23— Goveramenl-Furaished 
Property  (June  1977) 

(a)  The  Government  shall  deliver  to  the 
Contractor,  for  use  in  connection  with  and 
under  the  terms  of  this  contract,  the  property 
described  elsewhere  in  this  contract,  together 
with  such  related  data  and  information  as  the 
Contractor  may  request  and  as  may 
reasonably  be  required  for  the  intended  use 
of  such  property  (hereinafter  referred  to  as 
"Govemment-Fumished  Property").  The 
delivery  or  performance  dates  for  the 
supplies  or  services  to  be  furnished  by  the 
Contractor  under  this  contract  are  based 


upon  the  expectation  that  Government- 
Furnished  Property  suitable  for  use  will  be 
delivered  to  the  Contractor  at  the  times 
stated  elsewhere  in  this  contract  or,  if  not  so 
stated,  in  sufficient  time  to  enable  the 
Contractor  by  such  time  or  times,  to  meet 
such  delivery  or  performance  dates.  In  the 
event  that  Govemment-Fumished  Property  is 
not  delivered  to  the  Contractor  to  meet  such 
delivery  or  performance  dates,  the 
Contracting  Officer  shall,  upon  timely  written 
request  made  by  the  Contractor,  make  a 
determination  of  the  delayoccasioned  the 
Contractor  and  shall  equitably  adjust  the 
delivery  or  performance  dates,  or  the  contract 
price,  or  both,  and  any  other  contractual 
provision  affected  by  the  delay.  In  the  event 
that  Govemment-Fumished  Property  is 
received  by  the  Contractor  in  a  condition  not 
suitable  for  its  intended  use.  the  Contractor 
shall,  upon  receipt  thereot  notify  the 
Contracting  Officer  of  such  fact  and,  as 
directed  by  the  Contracting  Officer,  either  (1) 
return  such  property  at  the  Government  s 
expense  or  otherwise  dispose  of  such 
property,  or  (2)  effect  repairs  or 
modifications.  Upon  completion  of  (1)  or  (2) 
above,  the  Contracting  Officer  upon  timely 
written  request  of  the  Contractor  shall 
equitably  adjust  the  dehvery  or  performance 
dates  of  the  contract  price,  or  both,  and  any 
other  contractual  provision  effected  by  the 
return,  disposition,  repair,  or  modification. 
The  foregoing  provisions  for  adjustment  are 
exclusive  and  the  Government  shall  not  be 
liable  to  suit  for  breach  of  contract  by  reason 
of  any  delay  in  delivery  of  Govemment- 
Fumished  Property  or  delivery  of  such 
property  in  a  condition  not  suitable  for  its 
intended  tiae. 

(b)  By  notice  in  writing  the  Contracting 
Officer  may  decrease  the  property  furnished 
or  to  be  furnished  by  the  Government  under 
this  contract.  In  any  such  case,  the 
Contracting  Officer  upon  timely  written 
request  of  the  Contractor  shall  equitably 
adjust  the  delivery  or  performance  date  or 
the  contract  price,  or  both,  and  any  other 
contractual  provisions  affected  by  the 
decrease. 

(c)  Title  to  the  Govemment-Fumished 
Property  shall  remain  in  the  Government. 
Title  to  Govemment-Fumished  Propert>'  shall 
not  be  affected  by  the  incorporation  or 
attachment  thereof  to  any  property  not 
owned  by  the  Govemment.  nor  shall  such 
Govemment-Fumished  Property,  or  any  part 
thereof,  be  or  become  a  fixture  or  lose  its 
identity  as  personality  by  reason  of  affixation 
to  any  realty. 

(d)  The  Govemment-Fumished  Property. 
unless  otherwise  specifically  provided  herein, 
and  except  as  otherwise  approved  or  directed 
by  the  Contracting  Officer  in  writing,  shall  be 
used  exclusively  for  the  performance  of  this 
contract. 

(e)  The  Contractor  shall  maintain  and 
administer,  in  accordance  with  sound 
business  practice,  a  program  for  the 
maintenance,  repair,  protection  and 
preservation  of  Govemment-Fumished 
Property,  until  disposed  of  by  the  Contractor 
in  accordance  with  this  clause.  In  the  event 
that  any  damage  occurs  to  Govemment- 
Fumished  Property  the  risk  of  which  has 
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been  assumed  by  tb«  GovemBcnt  under  this 
contract  the  GovemineDt  shall  replace  such 
Items  or  the  Contractor  shall  make  such 
repair  of  the  property,  as  the  Government 
directs:  Provided,  however.  That  if  the 
Contractor  cannot  effect  such  repair  within 
the  time  required,  the  Contractor  may  reject 
such  property.  The  contract  price  includes  no 
compensation  to  the  Contractor  for  the 
performance  of  any  repair  or  replacement  for 
which  the  Government  is  responsible;  and  an 
equitable  adjustment  will  be  made  in  the 
contract  price  for  any  such  repair  or 
replacement  of  Government-Furnished 
Property  made  at  the  direction  of  the 
Government  Any  repair  or  replacement  for 
which  the  Contractor  is  responsible  under  the 
provisions  of  this  contract  shall  be 
accomplished  by  the  Contractor  at  its  own 
expense. 

(f)  The  Contractor  also  agrees  to  maintain 
and  administer,  in  accordance  with  sound 
business  practice,  a  property  control  system 
which  will  provide  the  following:  Contract 
number  nomenclature  of  item:  quantity 
received;  issued:  and  balance  on  hand: 
posting  reference  to  include  date  received, 
issued  unit  price  and  location;  marking  or 
identification  of  item:  adequate  maintenance, 
storage,  and  security  of  Government- 
Furnished  Property,  until  disposed  of  by  the 
Contractor  in  accordance  with  this  clause. 
The  Contractor  further  agrees  to  receipt 
promptly  for  all  Government  property  in  a 
form  and  manner  as  prescribed  by  the 
Contracting  Officer. 

(g)  The  Contractor  agrees  to  make 
available  to  authorized  representatives  of  the 
Contracting  Officer  at  all  reasonable  times  at 
the  office  of  the  Contractor  all  of  its  property 
records  under  this  contract,  and  access  to 
any  premises  where  any  of  the  Govemraent- 
Fumished  Property  is  located. 

(h)  (i)  The  Contractor  shall  not  be  liable  for 
any  loss  or  damage  to  the  Government- 
Furnished  Property,  or  for  expenses 
incidental  to  such  loss  or  damage  except  that, 
the  Contractor  shall  be  liable  for  any  such 
loss  or  damage  (including  expenses 
incidental  thereto): 

(A)  Which  results  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  of  the 
Contractor's  directors  or  officers,  or  on  the 
part  of  any  of  its  managers,  superintendents, 
or  other  equivalent  representatives  who  have 
supervision  or  direction  of  all  or  substantially 
all  of  the  Contractor's  business,  or  all  or 
substantially  all  of  the  Contractor's 
operations  at  any  one  plant  laboratory,  or 
separate  location  in  which  this  contract  is 
being  performed;  or 

(B)  Which  results  from  a  failure  on  the  part 
of  the  Contractor,  due  to  the  willful 
misconduct  or  lack  of  good  faith  on  the  part 
of  any  of  its  directors,  officers,  or  other 
representatives  mentioned  in  subparagraph 
(A)  above,  to  maintain  and  administer,  in 
accordance  with  sound  business  practice,  the 
program  for  maintenance,  repair,  protection 
and  preservation  of  Govemment-Fumished 
Property  as  required  by  subparagraph  (e) 
above;  or 

(C)  For  which  the  Contractor  is  otherwise 
responsible  under  the  express  terms  of  the 
clause  or  clauses  designated  in  this  contract; 


[D)  Which  rasults  from  a  risk  expressly 
required  to  be  Insured  under  some  other 
provision  of  this  contract  or  of  the  schedules 
or  task  orders  thereunder,  but  only  to  the 
extent  of  the  insurance  so  required  to  be 
procured  and  aaiotatned  or  to  the  extent  of 
insurance  actually  procured  and  maintained, 
whichever  is  greater,  or 

(E)  Which  results  from  a  risk  which  is  in 
fact  covered  by  insurance  or  for  which  the 
Contractor  is  otherwise  reimbursed  but  only 
to  the  extent  of  such  insurance  or 
reimbursement:  Provided.  That  if  more  than 
one  of  the  above  exceptions  shall  be 
applicable  in  any  case,  the  Contractor's 
liability  under  any  one  exception  shall  not  be 
limited  by  any  other  exception. 

(ii)  The  Contractor  represents  that  it  is  not 
including  the  price  hereunder,  and  agrees  that 
it  will  not  hereafter  include  in  any  price  to 
the  Government  any  charge  or  reserve  for 
insurance  (including  self-insurance  funds  or 
reserves)  covering  loss  or  destruction  of  or 
damage  to  the  Govemment-Fumished 
Property,  except  the  extent  that  the  risk  of 
loss  is  imposed  on  the  Contractor  under  (i)iC) 
above,  or  insurance  has  been  required  under 
(i)(D)  above. 

(iii)  Upon  the  happening  of  loss  or 
destruction  of  or  damage  to  any  Govemment- 
Fumished  Property,  the  Contractor  shall 
notify  the  Contracting  Officer  thereof  and 
shall  take  all  reasonable  steps  to  protect  the 
Govemment-Fumished  Property  from  further 
damage,  separate  the  damaged  and 
undamaged  Govemment-Fumished  Property 
in  the  best  possible  order,  and  furnish  to  the 
Contracting  Officer  a  statement  of: 

(A)  The  lost,  destroyed  and  damaged 
Govemment-Fumished  Property: 

(B)  The  time  and  origin  of  the  loss, 
destruction  or  damage: 

(C)  All  known  interest  in  commingled 
property  of  which  the  Govemment-Fumished 
Property  is  a  part:  and 

(D)  The  insurance,  if  any,  covering  any  part 
of  or  interest  in  such  commingled  property. 

The  Contractor  shall  be  reimbursed  for  the 
expenditures  made  by  it  in  performing  its 
obligations  under  the  subparagraph  (iii),  to 
the  extent  approved  by  the  Contracting 
Officer  and  set  forth  in  a  supplemental 
agreement  or  amendment  to  this  contract. 

(iv)  With  the  prior  written  approval  of  the 
Contracting  Officer  after  loss  or  destruction 
of  or  damage  to  Govemment-Fumished 
Property,  and  subject  to  such  conditions  and 
hmitations  as  may  be  imposed  by  the 
Contracting  Officer,  the  Contractor  may,  in 
order  to  minimize  the  loss  to  the  Government 
or  in  order  to  permit  resumption  of  business 
or  the  like,  sell  for  the  account  of  the 
Government  any  item  of  Govemment- 
Fumished  Property  which  has  been  damaged 
beyond  practicable  repair,  or  which  is  so 
commingled  or  combined  with  property  of 
other,  including  the  Contractor,  that 
separation  is  impracticable. 

(v)  Except  to  the  extent  of  any  loss  or 
destruction  of  or  damage  to  Govemment- 
Fumished  Property  for  which  the  Contractor 
is  relieved  of  liability  under  the  foregoing 
provisions  of  this  clause,  and  except  for 
reasonable  wear  and  tear  or  depreciation,  or 
the  utilization  of  the  Govemment-Fumished 
Property  in  accordance  with  the  provisions  of 


this  contract,  the  Govemineiit-Faraished 
P>roperty  (other  than  property  permitted  to  be 
sold)  shall  be  returned  to  the  Government  in 
as  good  condition  as  when  received  by  tlie 
Contractor  in  comection  with  tius  contract. 
or  as  repaired  under  paragraph  (e)  above. 

(vi)  In  the  event  the  Contractor  is 
reimbursed  or  compensated  for  any  loas  or 
destruction  of  or  damage  to  tha  Govemment- 
Fumished  Property,  it  shall  equitably 
reimburse  the  Government.  The  Contractor 
shall  do  nothing  to  prejudice  the 
Government's  rights  to  recover  against  third 
parties  for  any  such  loss,  destruction  or 
damage  and,  upon  the  request  of  the 
Contracting  Officer  shall  at  the  Government's 
expense,  furnish  to  the  Government  all 
reasonable  assistance  and  cooperation 
(including  assistance  in  the  prosecution  of 
suit  and  the  execution  of  instruments  of 
assignment  in  favor  of  the  Government)  in 
obtaining  recovery. 

(i)  Upon  completion  or  expiration  of  this 
contract,  any  Government  property  which 
has  not  been  consumed  in  the  performance  of 
this  contract  or  which  has  not  been 
previously  disposed  of  in  accordance  with 
the  provisions  of  this  clause,  or  for  which  the 
Contractor  has  not  othenwse  been  relieved  of 
responsibility,  shall  be  disposed  of  as  the 
Contracting  Officer  may  direct.  The 
Contractor  shall  in  no  way  be  relieved  of 
responsibility  for  Government  property 
without  the  prior  written  approval  of  the 
Contracting  Officer. 

(i)  If  the  Contracting  Officer  determines 
that  the  interests  of  the  Government  require 
removal  of  any  Govemment-Fumished 
Property,  or  if  the  Contractor  determines  any 
Govemment-Fumished  Property  to  be  in 
excess  of  its  need  under  this  contract  such 
Govemment-Fumished  Property  shall  be 
disposed  of  in  the  same  manner  as  covered 
by  paragraph  (i)  above.  In  the  event  that  the 
Contracting  Officer  requires  the  removal  of 
any  Govemment-Fumished  Property  under 
this  paragraph  (j)  or  paragraph  (i)  above, 
upon  timely  written  request  of  the  Contractor, 
an  equitable  adjustment  shall  be  made  in  the 
contract  price  to  cover  the  direct  cost  to  the 
Contractor  of  such  removal  and  of  any 
property  damage  occasioned  thereby. 
(End  of  clause) 

Clause  No.  24 — Examination  of  Records  by 
the  ComptroHer  General  Qune  1977) 

(a)  The  Contractor  agrees  that  the 
Comptroller  General  of  the  United  States  or 
any  of  his/her  duly  authorized 
representatives  shall,  until  expiration  of  3 
years  after  final  payment  under  this  contract 
or  of  the  time  periods  for  the  particular 
records  specified  in  Part  1-20  of  the  Federal 
Procurement  Regulations  (41  CFR  Part  1-20). 
whichever  expires  earlier,  have  access  to  and 
the  right  to  examine  any  directly  pertinent 
books,  documents,  papers,  and  records  of  the 
Contractor  involving  transactiona  related  to 
this  contract 

(b)  The  Contractor  further  agrees  to  include 
in  all  its  subcontracts  hereunder  a  provision 
to  the  effect  that  the  subcontractor  agrees 
that  the  Comptroller  General  of  the  United 
States  or  any  of  his/her  duly  authorized 
representatives  shall,  until  expiration  of  3 
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years  after  final  payment  under  the 
subcontract,  or  of  the  time  periods  for  the 
particular  records  specified  in  Part  1-20  of 
the  Federal  Procurement  Regulations  (41  CFR 
Part  1-20).  whichever  expires  earlier,  have 
access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers, 
and  records  of  such  subcontractor,  involving 
transactions  related  to  the  subcontract.  The 
term  "subcontract"  as  used  in  this  clause 
excludes  (1)  purchase  orders  not  exceeding 
$2,500  and  (2)  subcontracts  or  purchase 
orders  for  public  utility  services  at  rates 
established  for  uniform  appbcability  to  the 
general  public. 

(End  of  clause) 

Clause  No.  25 — Indemnity  and  Insurance 
(June  1977) 

(a)  The  Contractor  shall  indemnify  and 
save  and  keep  harmless  the  Government 
against  any  or  all  loss,  cost,  damage,  claim, 
expense  or  liability  whatsoever,  because  of 
accident  or  injury  to  persons  or  property  or     . 
others  occurring  in  connection  with  any 
program  including  as  a  part  of  this  contract, 
by  providing  where  applicable,  the  insurance 
described  below: 

(b)  The  Contractor  shall  secure,  pay  the 
premium  for.  and  keep  in  force  until  the 
expiration  of  this  contract,  or  any  renewal 
period  thereof,  insurance  as  provided  below 
Such  insurance  policies  shall  specifically 
include  a  provision  stating  the  liability 
assumed  by  the  Contractor  under  this 
contract. 

(1)  Workman's  compensation  insurance  as 
required  by  laws  of  the  state. 

(2)  Owner's,  landlord's,  and  tenant's  bodily 
injury  liability  insurance  with  limits  of  not 
less  than  $50,000  for  each  person  and  $500,000 
for  each  accident. 

(3)  Property  damage  liability  insurance 
with  limits  of  not  less  than  $25,000  for  each 
accident. 

(4)  Automobile  bodily  injury  liability 
insurance  with  hmits  of  not  less  than  $50,000 
for  each  person,  and  $500,000  for  each 
accident  and  property  damage  liability 
insurance  with  a  hmit  of  not  less  than  $5,000 
for  each  accident. 

(5)  Food  products  liability  insurance  with 
limits  of  not  less  than  $50,000  for  each  person 
and  S500.000  for  each  accident. 

(6)  Professional  malpractice  insurance 
where  medical,  dental,  or  other  health 
professional  services  are  involved. 

(7)  Other  liability  insurance  net  specifically 
mentioned  when  required, 

(c)  Each  policy  of  insurance  shall  contain 
an  endorsement  providing  that  cancellation 
by  the  insurance  company  shall  not  be 
effective  unless  a  copy  of  the  cancellation  is 
mailed  (registered)  to  the  Contracting  Officer 
30  days  prior  to  the  effective  date  of 
cancellation. 

(d)  A  certificate  of  each  policy  of 
insurance,  and  any  change  therein,  shall  be 
furnished  to  the  Contracting  Officer 
immediately  upon  receipt  from  the  insurance 
company. 

(e)  Insurance  companies  of  the  Contractor 
shall  be  satisfactory  to  the  Contracting 
Officer.  When  in  his/her  opinion  an 
insurance  company  is  not  satisfactory  for 
reasons  that  will  be  stated,  the  Contractor 


shall  provide  insurance  through  companies 
that  are  satisfactory  to  the  Contracting 
Officer. 

(f)  Each  pohcy  of  insurance  shall  contain  a 
provision  that  the  insurance  carrier  waives 
any  rights  it  may  have  to  raise  as  a  defense 
the  tribe's  sovereign  immuruty  from  suit  but 
such  waiver  shall  extend  only  to  claims  the 
amount  and  nature  of  which  are  within  the 
coverage  and  limits  of  the  policy  of 
insurance.  The  policy  shall  contain  no 
provi»ion.  either  expressed  or  implied,  that 
will  serve  to  authorize  or  empower  the 
insurance  carrier  to  waive  or  otherwise  limit 
the  tribe's  sovereign  immunity  outside  or 
beyond  the  coverage  and  limits  of  the  pohcy 
or  insurance. 

(End  of  clause) 

Clause  No.  26— Fair  and  Equal  Treatment  of 
Indian  People  (June  1977) 

(a)  The  Contractor  agrees  to  make  no 
discriminatory  distinctions  among  Indian 
patients  or  beneficianes  of  this  contract.  For 
the  purpose  of  this  contract  discriminatory 
distinctions  include  but  are  not  limited  to  the 
following: 

(i)  Denying  a  patient  any  service  or  benefit 
or  availability  of  a  facility: 

(ii)  Providing  any  service  or  benefit  to  a 
patient  which  is  different,  or  is  provided  in  a 
different  manner  or  at  a  different  tune  from 
that  provided  to  other  patients  under  this 
contract:  subjecting  a  patient  to  segregation 
or  separate  treatment  in  any  manner  related 
to  his/her  receipt  of  any  service:  restncting  a 
patient  in  any  way  in  the  enjoyment  of  any 
advantage  or  privilege  enjoyed  by  others 
receiving  any  service  or  benefit:  treating  a 
patient  differently  from  others  in  determining 
whether  he/she  satisfies  any  admission, 
enrollment  quota,  eligibility  membership,  or 
other  requirements  or  conditions  which 
individuals  must  meet  m  order  to  be  provided 
any  service  or  benefit:  the  assignment  of 
times  or  places  for  the  provision  of  services 
on  the  basis  of  discnrainatory  distinctions 
which  may  be  made  of  the  patients  to  be 
served. 

(b)  The  Government  reserves  the  nght  to 
terminate  this  contract  in  whole  or  in  part 
whenever  the  Contractor  fails  to  comply  with 
the  requirements  of  this  clause. 

(End  of  clause) 

Clause  No.  27— Reports  to  the  Indian  People 
and  Annual  Reports  ()une  1977) 

(a)  The  Contractor,  as  a  recipient  of 
Federal  financial  assistance,  shall  make 
reports  and  information  available  to  the 
Indian  people  serviced  or  represenled  by  the 
Contractor.  Such  reports  will  refiect  how  the 
Federal  assistance  funds  were  utilized  to  the 
benefit  of  the  Indian  people  served  or 
represented  as  follows:  (specific  reporting 
requirements,  formats  and  methods  of 
distribution  to  the  Indian  people  will  be 
prescribed  in  the  scope  of  the  contract.) 

tb)  Annua  J  reports. 

(1)  For  each  fiscal  year  during  which  a 
tribal  organization  receives  or  expends  funds 
pursuant  to  the  contract  under  this  Part,  the 
tribe  which  requested  the  contract  must 
submit  a  report  to  the  Contracting  Officer. 
The  report  shall  include,  but  not  be  limited  to. 
an  accounting  of  the  amounts  and  purposes 


for  which  the  contract  funds  were  expended 
and  information  on  the  conduct  of  the 
program  or  services  involved.  The  report 
shall  include  any  other  information  requested 
by  the  Contracting  Officer  and  may  be 
submitted  as  follows: 

(i)  When  the  contract  is  with  the  governing 
body  of  an  Indian  tribe,  the  tribe  shall  submit 
the  reports  to  the  Contracting  Officer. 

(ii)  When  the  contract  is  with  a  tribal 
organization  other  than  the  governing  body  of 
the  tribe,  the  tribe  has  the  option  of  having 
the  tribal  organization  prepare  the  report  and 
submit  it  to  the  tribe  for  review  and  approval 
before  the  tribe  submits  it  to  the  Contracting 
Officer. 

(iii)  When  the  contract  benefits  more  than 
one  tribe,  the  tribal  organization  shall 
prepare  and  submit  the  report  to  each  of  the 
tribes  benefiting  under  the  contract.  Each 
tnbe  shall  endorse  the  report  before 
submitting  it  to  the  Contracting  Officer. 

(2)  The  annual  report  shall  be  submitted  to 
the  Contracting  Officer  within  90  days  of  the 
end  of  the  fiscal  year  in  which  the  contract 
was  performed.  However,  the  period  for 
submitting  the  report  may  be  extended  if 
there  is  just  cause  for  such  extension. 

(3)  In  addition  to  the  yearly  reporting 
requirement  given  in  paragraphs  (a)  and  (b) 
of  this  section,  the  tribal  contractor  shall 
furnish  other  report*  when  and  as  required 
by  the  Secretary. 

(End  of  clause) 

Clause  No.  28— Questionnaires  and  Surveys 
Qune  1977) 

In  the  event  the  performance  of  this 
contract  involves  the  collection  of 
information  upon  identical  items  from  ID  or 
more  persons,  other  than  Federal  employees, 
the  Contractor  shall  obtain  written  approval 
from  the  Contracting  Officer,  prior  to  the  use 
thereof,  of  any  forms,  schedules, 
questionnaires,  sur.  ey  plans  or  other 
documents,  and  any  revisions  thereto, 
intended  to  be  used  in  such  collection. 
[End  of  clause) 

Clause  No.  29 — Printing  (June  1977) 

Unless  otherwise  specified  in  this  contract 
the  Contractor  shall  not  engage  in.  nor 
subcontract  for,  any  printing  (as  that  term  is 
defined  in  Title  I  of  the  Government  Pnnting 
and  Binding  Regulations  in  effect  on  the 
effective  date  of  this  contract)  in  connection 
with  the  performance  of  work  under  this 
contract:  Provided,  however.  That 
performance  of  a  requirement  under  this 
contract  involvingthe  reproduction  of  less 
than  5.000  production  units  of  any  one  page, 
or  less  than  25.000  production  units  in  the 
aggregate  of  multiple  pages,  will  not  be 
deemed  to  be  printing.  A  production  unit  is 
defined  as  one  sheet,  size  8  by  10  and  V4 
inches,  one  side  only,  one  color. 

(End  of  clause] 

Claus«  No.  30 — Price  Reduction  few  Defective 
Cost  or  Priocing 

The  following  clause  applies  to  all 
contracts  where  cost  and  pricing  data  is 
required  in  accordance  with  P.L  87-653. 
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Price  Reduction  for  Defective  Cost  or  Pricing 
Data  (June  1977) 

(a)  If  the  Contracting  Officer  determines 
that  any  price  negotiated  in  connection  with 
this  contract  or  any  cost  reimbursable  under 
this  contract  was  increased  by  any 
significant  sums  because  the  Contractor,  or 
any  subcontractor  pursuant  to  the  clause  of 
this  contract  entitled  "Subcontractor  Cost,  or 
Pricing  Data"  or  "Subcontractor  Cost  or 
Pricing  Data — Price  Adjustments,"  or  any 
subcontract  clause  therein  required, 
furnished  incomplete  or  inaccurate  cost  or 
pricing  data  or  data  not  current  as  certified  in 
its  Contractor's  Certificate  of  Current  Cost  or 
Pricing  Data,  then  such  price  or  cost  shall  be 
reduced  accordingly  and  the  contract  shall  be 
modified  in  writing  to  reflect  such  reduction. 

(b)  Failure  to  agree  on  a  reduction  shall  be 
a  dispute  concerning  a  question  of  fact  within 
the  meaning  of  the  "Disputes"  clause  of  this 
contract. 

(Note:  Since  the  contract  is  subject  to 
reduction  under  this  clause  by  reason  of 
defective  cost  or  pricing  data  submitted  in 
connection  with  certain  subcontracts,  it  is 
expected  that  the  Contractor  may  wish  to 
include  a  clause  in  each  such  subcontract 
requiring  the  subcontractor  to  appropriately 
indemnify  the  Contractor.  It  is  also  expected 
that  any  subcontractor  subject  to  such 
indemnification  will  generally  require 
substantially  similar  indemnification  for 
defective  cost  or  pricing  data  required  to  be 
submitted  by  its  lower  tier  subcontractors). 

(End  of  clause] 

ClauM  No.  31 — Subcontractor  Cost  and 
Pricing  Data 

The  following  clause  should  be  included  in 
all  contracts  when  the  subcontracts  of  the 
type  and  size  described  therein  are 
contemplated. 

Subcontractor  Cost  and  Pricing  Data  (June 

1977) 

(a)  The  Contractor  shall  require 
subcontractors  hereunder  to  submit  in  writing 
cost  or  pricing  data  under  the  following 
circumstances: 

(1)  Prior  to  award  of  any  cost-reimbursed 
type,  time  and  material,  labor-hour,  incentive, 
or  price  redeterminable  subcontract  the  price 
of  which  is  expected  to  exceed  $100,000;  and 

(2)  Prior  to  the  award  of  any  other 
subcontract,  the  price  of  which  is  expected  to 
exceed  $100,000,  or  to  the  pricing  of  any 
subcontract  change  or  other  modification  for 
which  the  price  adjustment  is  expected  to 
exceed  SlOO.OOO,  where  the  price  or  price 
adjustment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  of  commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices  set 
by  law  or  regulation. 

(b)  The  Contractor  shall  require 
subcontractors  to  certify,  substantially  the 
same  form  as  that  used  in  the  certificate  by 
the  Prime  Contractor  to  the  Government,  that. 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (a) 
above  are  accurate,  complete,  and  current  as 
of  the  date  of  the  execution,  which  date  shall 
be  as  close  as  possible  to  the  date  of 
agreement  on  the  negotia*ed  price  of  the 


subcontract  or  subcontract  change  or 
modification. 

(c)  The  contractor  shall  insert  the 
substance  of  this  clause  including  this 
paragraph  (c)  in  each  of  its  cost- 
reimbursement  type,  time  and  material,  labor- 
hour,  price  redeterminable,  or  incentive 
subcontracts  hereunder,  and  in  any  other 
subcontract  hereunder  which  exceeds 
$100,000  unless  the  price  thereof  is  baaed  on 
adequate  price  competition,  established 
catalog  or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the  general 
public,  or  prices  set  by  law  or  regulation.  In 
each  such  excepted  subcontract  hereunder 
which  exceeds  $100,000,  the  Contractor  shall 
insert  the  substance  of  the  following  clause: 

Subcontractor  Cost  and  Pricing  Data — Price 
Adjustment 

(a)  Paragraphs  (b)  and  (c)  of  this  clause 
shall  become  operative  only  with  respect  to 
any  change  or  other  modification  made 
pursuant  to  one  or  more  provisions  of  this 
contract  which  involves  a  price  adjustment  in 
excess  of  $100,000.  The  requirements  of  this 
clause  shall  be  limited  to  such  price 
adjustments. 

(b)  The  Contractor  shall  require 
subcontractors  hereunder  to  submit  cost  or 
pricing  data  under  the  following 
circumstances: 

(1)  Prior  to  award  of  any  cost- 
reimbursement  type,  time  and  material,  labor- 
hour,  incentive,  or  price  redeterminable 
subcontract,  the  price  of  which  is  expected  to 
exceed  $100,000:  and 

(2)  Prior  to  award  of  any  other  subcontract, 
the  price  of  which  is  expected  to  exceed 
$100,000.  or  to  the  pricing  of  any  subcontract 
change  or  other  modification  for  which  the 
price  adjustment  is  expected  to  exceed 
$100,000,  where  the  price  or  price  adjustment 
is  not  based  on  adequate  price  competition, 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  or  prices  set 
by  law  or  regulation. 

(c)  The  Contractor  shall  require 
subcontractors  to  certify,  in  substantially  the 
same  form  as  that  used  in  the  Certificate  by 
the  Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (b) 
above  are  accurate,  complete,  and  current  as 
of  the  date  of  the  execution,  which  date  shall 
be  as  close  as  possible  to  the  date  of 
agreement  on  the  negotiated  price  of  the 
contract  modification. 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause  including  this 
paragraph  (d)  in  each  subcontract  hereunder 
which  exceeds  $100,000. 

(End  of  clause^ 

Clause  No.  32. — Advance  Payment  (June 
1977) 

(a)  Amount  of  Advance.  At  the  request  of 
the  Contractor,  and  subject  to  the  conditions 
hereinafter  set  forth,  the  Government  shall 
make  an  advance  payment,  or  advance 
payments  from  time  to  time,  to  the 
Contractor.  No  advance  payment  shall  be 
made  (1)  without  the  approval  of  the  office 
administering  advance  pavments  (hereinafter 
called  the  "Administering  Oifice"  and 


designated  in  paragraph  (k)(4)  hereof!  as  with 
all  advance  payments  theretofore  made,  shall 
exceed  the  amount  stated  in  paragraph  (k)(l] 
hereof:  and  (3)  without  a  properly  certified 
invoice  or  invoices. 

(b)  Special  Bank  Account.  Until  all 
advance  payments  made  hereunder  are 
liquidated  and  the  Administering  Office 
approves  in  writing  the  release  of  any  funds 
due  and  payable  to  the  Contractor,  all 
advance  payments  and  all  other  payments 
under  the  contract  shall  be  made  by  check 
payable  to  the  Contractor,  and  be  marked  for 
deposit  only  in  a  Special  Bank  Account  with 
the  bank  designated  in  paragraph  (k)(2) 
hereof.  No  part  of  the  funds  in  the  Special 
Bank  Account  shall  be  mingled  with  other 
funds  of  the  Contractor  prior  to  withdrawal 
thereof  from  the  Special  Bank  Account  as 
hereinafter  provided.  Except  as  hereinafter 
provided,  each  withdrawal  shall  be  made 
only  by  check  of  the  Contractor 
countersigned  on  behalf  of  the  Government 
by  the  Contracting  Officer  or  such  other 
person  or  persons  as  he/she  may  designate  in 
writing  (hereinafter  called  the 
"Countersigning  Agent").  Until  otherwise 
determined  by  the  Administering  Office, 
countersignature  on  behalf  of  the 
Government  will  not  be  required. 

(c)  Use  of  Funds.  The  funds  in  the  Special 
Bank  Account  may  be  withdrawn  by  the 
Contractor  solely  for  the  purpose  of  making 
payments  for  items  of  allowable  cost  or  to 
reimburse  the  Contractor  for  such  items  of 
allowable  cost,  and  or  such  other  purposes  as 
the  Administering  Office  may  approve  in 
writing.  Any  interpretation  required  as  to  the 
proper  use  of  funds  shall  be  made  in  writing 
by  the  Administering  Office. 

(d)  Return  of  Funds.  The  Contractor  may  at 
any  time  repay  all  or  any  part  of  the  funds 
advanced  hereunder.  Whenever  so  requested 
in  writing  by  the  Administering  Office,  the 
Contractor  shall  repay  to  the  Government 
such  part  of  the  unliquidated  balance  of 
advance  payments  as  shall  in  the  opinion  of 
the  Administering  Office  be  in  excess  of 
current  requirements,  or  (when  added  to  total 
advance  previously  made  and  liquidated)  in 
excess  of  the  amount  specified  in  paragraph 
(k)(l)  hereof.  In  the  event  the  Contractor  fails 
to  repay  such  part  of  the  unliquidated 
balance  of  advance  payments  when  so 
requested  by  the  Administering  Office,  all  or 
any  part  thereof  may  be  withdrawn  from  the 
Special  Bank  Account  by  checks  payable  to 
the  Treasurer  of  the  United  States  signed 
solely  by  the  Countersigning  Agent  and 
applied  in  reduction  of  advance  payments 
then  outstanding  hereunder. 

(e)  Liquidation.  If  not  otherwise  liquidated, 
the  advance  payments  made  hereunder  shall 
be  liquidated  as  herein  provided.  When  the 
sum  of  all  payments  under  this  contract, 
other  than  advance  payments,  plus  the 
unliquidated  amount  of  advance  payments 
are  equal  to  the  total  estimated  cost  for  the 
work  under  this  contract  or  such  lesser 
amount  to  which  the  total  estimated  cost 
under  this  contract  may  have  been  reduced. 
plus  increases,  if  any,  in  this  total  estimated 
cost  not  exceeding,  in  the  aggregate 
(including,  without  limitation,  reimbursable 
costs  incident  to  termination  for  cause  and 
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retrocession  as  estimated  by  the  Contracting 
Officer),  the  Government  shall  thereafter 
withhold  further  payments  to  the  Contractor 
and  apply  the  amounts  withheld  against  the 
Contractor's  obligation  to  repay  such 
advance  payments  until  such  advance 
payments  shall  have  been  fully  liquidated.  If 
upon  completion,  termination,  or  retrocession 
of  the  contract  all  advance  payments  have 
not  been  fully  liquidated,  the  balances 
therefor  shall  be  deducted  from  any  sums 
otherwise  due  or  which  may  become  due  to 
the  Contractor  from  the  Government,  and  any 
deficiency  shall  be  paid  by  the  Contractor  to 
the  government  upon  demand. 

(f)  Bank  Agreement.  Before  an  advance 
payment  is  made  hereunder,  the  Contractor 
shall  transmit  to  the  Administering  Office,  in 
the  form  prescribed  by  such  office,  an 
Agreement  in  triplicate  from  the  bank  in 
which  the  Special  Bank  Account  is 
established,  clearly  setting  forth  the  special 
character  of  the  account  and  the 
responsiiiilities  of  the  bank  thereunder. 
Wherever  possible,  such  bank  shall  be  a 
member  bank  of  the  Federal  Reserve  System, 
or  an  "insured"  bank  within  the  meaning  of 
the  Act  creating  the  Federal  Deposit 
Insurance  Corporation  Act  of  August  23, 1935, 
49  Stat.  685,  as  amended  (12  U.S.C.  2©4) 

(g)  Lien  on  Special  Bank  Account.  The 
Government  shall  have  a  lien  upon  any 
balance  in  the  Special  Bank  Account 
paramount  to  all  other  items,  which  lien  shall 
secure  the  repayment  or  any  advance 
payments  made  hereunder. 

(h)  Lien  on  Property  under  Contract.  Any 
and  all  advance  payments  made  under  this 
contract  shall  be  secured,  when  made,  by  a 
lien  in  favor  of  the  Government,  paramount 
to  all  other  liens,  upon  the  supplies  or  other 
things  covered  by  this  contract  and  on  all 
material  and  other  property  acquired  for  or 
allocated  to  the  periformance  of  this  contract, 
except  to  the  extent  that  the  Government  by 
virtue  of  any  other  provision  of  this  contract, 
or  otherwise,  shall  have  valid  title  to  such 
supplies,  materials,  or  other  property  as 
against  other  creditors  of  the  Contractor.  The 
Contractor  shall  identify,  by  marking  or 
segregation,  all  property  which  is  subject  to  a 
lien  in  favor  of  the  Government  by  virtue  of 
any  provision  of  this  contract  in  such  a  way 
as  to  indicate  that  it  is  subject  to  such  lien 
and  that  it  has  been  acquired  for  or  allocated 
to  the  performance  of  this  contract.  If  for  any 
reason  such  supplies,  materials,  or  other 
property  are  not  identified  by  marking  or 
segregation,  the  Government  shall  be  deemed 
to  have  a  hen  to  the  extent  of  the 
Government's  interest  under  this  contract  on 
any  mass  of  property  with  which  such 
supplies,  materials,  or  other  property  are 
commingled.  The  Contractor  shall  maintain 
adequate  accounting  control  over  such 
property  on  its  books  and  records.  If  at  any 
time  during  the  progress  of  the  work  on  the 
contract  it  becomes  necessary  to  deliver  any 
item  or  items  and  materials  upon  which  the 
Government  has  a  lien  as  aforesaid  to  a  third 
person,  the  Contractor  shall  notify  such  third 
person  of  the  lien  herein  provided  and  shall 
obtain  from  such  third  person  a  receipt,  in 
duplicate,  acknowledging,  inter  alia  the 
existence  of  such  Hen.  A  copy  of  each  receipt 
shall  be  delivered  by  the  Contractor  to  the 


Contracting  Officer.  If  this  contract  is 
terminated  in  whole  or  in  part  and  the 
Contractor  is  authorized  to  sell  or  retain 
termination  inventory  acquired  for  or 
allocated  to  this  contract,  such  sale  or 
retention  shall  be  made  only  if  approved  by 
the  Contracting  Officer,  which  approval  shall 
constitute  a  release  of  the  Government  s  hen 
hereunder  to  the  extent  that  such  termination 
inventory  is  sold  or  retained,  and  to  the 
extent  that  the  proceeds  of  the  sale,  or  the 
credit  allowed  for  such  retention  on  the 
Contractor's  termination  claim,  is  applied  in 
reduction  of  advance  payments  then 
outstanding  hereunder. 

(i)  Insurance.  TTie  Contractor  represents 
and  warrants  that  it  is  now  maintaining  with 
responsible  insurance  earners.  (1)  insurance 
upon  its  own  plant  and  equipment  against 
fire  and  other  hazards  to  the  extent  that  like 
properties  are  usually  insured  by  other 
operating  plants  and  properties  of  similar 
character  in  the  same  general  locality;  (2) 
adequate  insurance  against  liability  on 
account  of  damage  to  persons  or  property: 
and  (3)  adequate  insurance  under  all 
applicable  woiikmen's  compensation  laws. 
The  Contractor  agrees  that,  until  work  under 
this  contract  has  been  completed  and  all 
advance  payments  made  hereunder  have 
been  liquidated,  it  will  (i)  maintain  such 
insurance;  (ii)  maintam  adequate  insurance 
upon  any  materials,  parts,  assemblies, 
subassemblies,  aupplies,  equipment  and  other 
property  acquired  for  or  allocable  to  this 
contract  and  subject  to  the  Government  lien 
hereunder:  and  (iii)  furnish  such  certificates 
with  respect  to  its  insurance  as  the 
Administering  Office  may  from  time  to  time 
require. 

(i)  Prohibition  against  Assignment. 
Notwithstanding  any  other  provision  of  this 
contract,  the  Contractor  shall  not  transfer, 
pledge,  or  otherwise  assign  this  contract,  or 
any  interest  therein,  or  any  claim  anging 
thereunder,  to  any  party  oi^arties,  bank, 
trust  company,  or  other  financing  institution. 

(k)  Designations  and  Determinations.  (1) 
Amount.  The  amount  of  advance  payments  at 
any  time  outstanding  hereunder  shall  not 
exceed  $ 

(2)  Depositor).  The  bank  designated  for  the 
deposit  of  payments  made  hereunder  shall 
be: 

(3)  Interest  Charge.  No  interest  shall  be 
charged  for  advance  payments  made 
hereunder.  The  Contractor  shall  charge 
interest  at  the  rate  of  6  percent  per  annum  on 
subadvances  or  down  payments  to 
subcontractors,  and  such  interest  will  be 
credited  to  the  account  of  the  Government. 
However,  interest  need  not  be  charged  on 
subadvances  on  nonprofit  subcontract*  with 
nonprofit  educational  or  research  institutions 
for  experimental,  research  or  development 
work. 

(4)  Administering  Office.  The  office 
administering  advance  payments  shall  be  the 
office  designated  as  havmg  responsibility  for 
awarding  the  contract 

(1)  Other  Security.  The  terms  of  this 
contract  shall  be  considered  adequate 
security  for  advance  payments  hereunder, 
except  that  if  at  any  time  the  administenng 
office  deems  the  security  furnished  by  the 
Contractor  to  be  inadequate,  the  Contractor 


shall  furnish  such  additional  aecunty  as  may 
be  satisfactory  to  the  administering  office,  to 
the  extent  that  auch  additional  aecunty  is 
available. 

(End  of  clause) 

Clauae  Na  SS— EffKt  on  Existing  Rigkta 
dune  1877) 

(a)  Nothing  in  this  contract  shall  be 
construed  as: 

(1)  Affecting,  modifying,  diminishing,  or 
otherwise  impairing  the  soverei^  immunity 
for  suit' enjoyed  by  an  Indian  tribe;  or 

(2)  Authorizing  or  requiring  the  termination 
of  any  existing  trust  responsibility  of  the 
United  States  with  respect  to  the  Indian 
people. 

[End  of  clause] 

Clause  No.  34— Federal.  State,  and  Local 
Taxes  (June  1«77) 

(a)  Except  as  may  be  otherwise  provided  in 
this  contract,  the  contract  price  includes  all 
applicable  Federal,  State,  and  local  taxes  and 
duties. 

(b)  Nevertheless,  with  respect  to  any 
Federal  excise  tax  or  duty  on  the  transactions 
or  property  covered  by  tliis  contract  if  a 
statute,  court  decision,  written  ruling,  or 
regulation  takes  effect  after  the  contract  date. 
and  (1)  ReaulU  in  the  Contractor  being 
required  to  pay  t)r  bear  the  burden  of  any 
such  Federal  excise  tax  or  duty  or  increase  in 
the  rate  thereof  which  would  not  otherwrise 
have  been  payable  on  such  transactions  or 
property,  the  contract  prioe  ahall  be 
increased  by  the  amount  of  such  tax  or  duty 
or  rate  increase;  Provided,  That  the 
Contractor  if  requested  by  the  Contracting 
Officer,  warrants  in  writing  that  no  amount 
for  such  newly  imposed  Federal  exciae  tax  or 
duty  or  rate  increase  was  included  in  the 
contract  price  as  a  contingency  reserve  or 
otherwise:  or 

(2)  ReeultB  in  the  Contractor  not  being 
required  to  pay  or  bear  the  burden  of  or  in  iU 
obtaining  a  refund  or  drawback  of  any  auch 
Federal  excise  tax  or  duty  which  would 
otherwise  have  been  payable  on  such 
transactioas  or  property  or  which  was  the 
basts  of  an  increase  in  the  contract  price,  the 
contract  price  shall  be  decreased  by  the 
amount  of  the  relief  refund,  or  drawback,  or 
the  amount  ahall  be  paid  to  the  Government, 
as  directed  by  the  Contracting  Officer.  The 
contract  price  shall  be  similariy  decreased  if 
the  Contractor,  through  its  fault  or  negligence 
or  its  failure  to  folbw  instructions  of  the 
Contracting  Officer,  is  required  to  pay  or  bear 
the  burden  af  or  does  not  obtain,  a  refund  or 
drawback  of  any  auch  Federal  excise  tax  or 
duty. 

(c)  No  adjustment  pursuant  to  paregraph 
(b)  above  will  be  made  under  this  contract 
unless  the  aggregate  amotmt  thereof  is  or 
may  reasonably  be  expected  to  be  over  $!(». 

(d)  As  used  in  paragraph  (b)  above,  the 
term  "contract  date"  means  the  date  aet  for 
the  bid  opening,  or  if  this  is  a  negotiated 
contract,  the  date  of  this  contract.  As  to 
additional  supplies  or  services  procured  by 
modification  to  this  contract  the  term 
"contract  date"  means  the  date  of  such 
modification. 
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(el  Unless  there  does  not  exist  any 
reasonable  basis  to  sustain  an  exemption,  the 
Government,  upon  request  of  the  Contractor, 
without  further  liability,  agrees,  except  as 
otherwise  provided  in  this  contract,  to  furnish 
evidence  appropriate  to  establish  exemption 
from  any  tax  which  the  Contractor  warrants 
in  writing  was  excluded  from  the  contract 
price.  In  addition,  the  Contracting  Officer 
may  furnish  evidence  to  establish  exemption 
from  any  tax  that  may.  pursuant  to  this 
clause,  give  rise  to  either  an  increase  or 
decrease  in  the  contract  price.  Except  as 
otherwise  provided  in  this  contract,  evidence 
appropriate  to  establish  exemption  from 
duties  will  be  furnished  only  at  the  direction 
of  the  Contracting  Officer. 

(f)  The  Contractor  shall  promptly  notify  the 
Contracting  Officer  of  matters  which  will 
result  in  either  an  increase  or  decrease  in  the 
contract  price,  and  shall  take  action  with 
respect  thereto  as  directed  bv  the  Contracting 
Officer. 

(End  of  clause) 

PHS  352.280-6    Demurrage  charge 
provisions  (or  reusable  cylinders  and 
containers. 

The  clause  set  forth  below  shall  be 
inserted  in  solicitations  and  resultant 
contracts  when  delivery  of  the  items 
may  be  in  contraclor-fumished  reusable 
gas  cylinders  or  other  containers. 

Demurrage  Charge  Provisions  for  Reusable 
Cylinders  and  Containers  (Apr.  1984) 

(a)  Reusable  gas  cylinders  or  other 
containers  identified  below  by  offereors  shall 
remain  the  property  of  the  Contractor  (except 
as  provided  in  (c)  below),  and  will  be  loaned 
without  charge  to  the  Government  for  the 
period  stipulated  below.  In  computing  the 
period  involved,  such  free  loan  period  shall 
commence  on  the  first  day  after  date  of 
delivery  of  each  container  to  the  herein 
specified  fob.  point(s).  Offerors  who  specify 

less  than days  (to  be  determined  by 

the  Contracting  Officer  in  accordance  with 
trade  custom),  shall  have  their  offers 
increased  for  evaluation  purposes  only  by  an 
amount  arrived  at  by  multiplying  the  number 
of  days  less  than  the  established  free  loan 
period  by  the  daily  rental  charge.  In  the  event 
the  offeror  does  not  specify  a  free  loan 

period,  such  period  shall  be days 

(insert  the  same  number  of  days  as  the 
established  free  loan  period).  Beginning  with 
the  first  day  after  expiration  of  the  free  loan 
period  to  and  including  the  dale  the 
containers  are  delivered  to  the  Contractor's 
designated  carrier,  the  Government  shall  pay 
the  Contractor  demurrage  (rental)  in  the 
amount  specified  below.  No  demurrage  shall 
accrue  to  the  Contractor  in  excess  of  the 
herein  specified  container's  replacement 
value.  For  each  container  lost  or  damaged 
beyond  repair  while  in  the  Government's 
possession,  the  Government  shall  pay  to  the 
Contractor  the  herein  specified  replacement 
value  less  allocable  demurrage  paid  therefor. 
Such  lost  or  damaged  containers  paid  for  by 


the  Government  shall  become  the  property  of 
the  Government. 

(b)  Empty  containers  will  be  delivered  to 
the  Contractor's  designated  carrier  (offeror  to 
identify  applicable  carrier  below)  f.o.b.  points 
of  original  delivery  specified  in  this 
solicitation/contract. 

Offerors  Shall  Furnish  the  Following 
Information,  as  Applicable,  for  Contain- 
ers 


Appiica- 

No. 

r                               ' 

TrtJe  and  sos 
o<  eoniajner 

Ouanti- 

Free 
period 

Demurr«qe 

charges  por 

flay  per 

cylinoer 

1 

vaKS^toTeacfi           WenWicatxyi  and  kxalxxi  of  offefors 
contair>ei           <      <=*'"*'  '<"  'sSf"  of  empty  container 

(c)  When  the  offeror  indicates  that 
containers  have  a  replacement  value  of  less 
than  $10,  the  Government  shall  have  the 
option  to  purchase  containers  and  add  the 
cost  to  the  offered  price.  When  purchase 
option  is  exercised,  offers  shall  be  evaluated 
accordingly.  In  this  event,  the  container  shall 
become  the  property  of  the  Government. 

(End  of  clause) 

Subpart  PHS  352.3— Provision  and 
Clause  Matrices 

PHS  352.380-4    Contract  clauses  (or 
contracts  awarded  under  the  Indian  Self- 
Determlnatlon  Act 

(a)  PHS  Acquisition  Regulations     - 
(PHSAR)  Clauses  for  Cost- 
Reimbursement  Contracts  Awarded 
under  the  Indian  Self-Determination  Act. 

Number.  PHSAR  Clause  No.,  and  Title  and 
Date  of  Clause 

Definitions.  (June  1977) 
Disputes.  (June  1977) 
Limitation  of  Cost,  (June 


1.  352.280-4(a)(l) 

2.  352.28(M[a)(2) 

3.  352.280-»(a)(3) 
1977) 

4.  352.28(>-4(a)(4) 
1977) 

5.  352.280-4[a)(5)     Negotiated  Overhead 
Rates.  [June  1977) 

6.  352.260-^[a)(6)     Payment  (June  1977) 
Advance  Payment.  (June 


Allowable  Cost.  (June 


Examination  of  Records. 
Inspection  and  Reports. 


7.  352.280-4(a)(7) 
1977) 

8.  352.280-4(a)[8) 
(June  1977) 

9.  352.28(Mi(a)(9) 
(June  1977) 

10.  352.280-4  (a  )(10)    Subcontracting.  (June 

1977) 

11.  352.280-4(e)(ll)    Accounts.  Audit  and 
Records.  (June  1977) 

12.  352.280-4(8 )(12)    Government  Property. 
(June  1977) 

13.  352.280-4(a)(13)     Changes.  Qune  1977) 

14.  352.280-4[8](14)     Notice  to  the 
Government  of  Delays.  (June  1977) 


15.  352.280-4(a)(15)    Retrocession.  (June 
1977) 

16.  352.2«)-4(a)(16)     Reassumption  of 
Programs.  (June  1977) 

17.  352.280-4(a)(17)    Key  Personnel.  (June 


1977) 

18.  352.280-4(a)(18) 
(June  1977) 

19.  352.280-4(aj(19) 


Litigation  and  Claims. 


Services  of  Consultants. 
Assignment  of  Claims. 


Indemnity  and 
Insurance.  (June  1977) 

20.  352.28O-4(a)(20)    Overtime.  (June  1977) 

21.  352.280-4(a)(21)    Foreign  Travel.  (June 
1977) 

22.  352.280-4(a)(22)     Questionnaires  and 
Surveys.  (June  1977) 

23.  352.280-4(a)(23)     Printing.  (June  1977) 

24.  352.280-4(a)(24) 
(June  1977) 

25.  352.2«0-4(a)(25) 
(June  1977) 

26.  352.280-4(a)(26)    Contract  Work  Hours 
and  Safety  Standards  Act-Overtime 
Compensation.  (June  1977) 

27.  352.280-4(a)(27)    Walsh-Healey  Ptiblic 
Contracts  Act.  (June  1977) 

28.  352.280-4(a)(28)     Equal  Opportunity. 
(June  1977) 

29.  352.280-4(a)(29)     Indian  Preference  in 
Training  and  Employment.  (June  1977) 

30.  352.28O-4(a){30)    Certificate  of 
Nonsegregated  Facilities.  (June  1977) 

31.  352.280-4(a)(31)    Convict  Labor.  (June 
1977) 

32.  352.280-4(a)(32)    Officials  not  to  Benefit. 
(June  1977) 

33.  352.2eO-4(a)(33)    Buy  American  Act 
Supply  and  Service  contracts.  (June  1977) 

34.  352.280-4{a)(34)    Anti-Kickback  Act. 
(June  1977) 

35.  352.280-4(a)(35)     Use  of  Indian  Business 
Concerns.  (June  1977) 

36.  352.280-4(a)(36)     Payment  of  Interest  on 
Contractors'  Claims.  (June  1977) 

37.  352.280-4(a)(37)    Fair  and  Equal 
Treatment  of  Indian  People.  (June  1977) 

38.  352.280-4(a)(38)     Price  Reduction  for 
Defective  Cost  or  Pricing  Data.  (June  1977) 

39.  352.280-4(a)(39)     Subcontractor  Cost  and 
Pricing  Data.  (June  1977) 

40.  352.280-4(a)(40)    Penalties.  (June  1977) 

41.  352.280-4(a)(41)    Effect  on  Existing 
Rights.  (June  1977) 

42.  352.280-4(a)(42)    General  Services 
Administration  Supply  Sources.  (June  1977) 

(b)  PHSAR  Clauses  for  Fixed-Price 
Contracts  Awarded  under  the  Indian 
Self-Determination  Act. 

Number.  PHSAR  Clause  No.  and  Title  and 
Date  of  Clause 

1.  352.280-4(b)(l)     Definitions.  (June  1977) 

2.  352.280-4(b)(2)     Disputes.  (June  1977) 

3.  352.280-4(b)(3)    Contract  Work  Hours  and 
Safety  Standards  Act-Overtime 
Compensation.  (June  1977) 

4.  352.280-4(b)(4)    Walsh-Healey  Public 
Contracts  Act.  (June  1977) 

5.  352.280-4(b)(5)    Convict  Labor.  (June  1977) 

6.  352.280-4(b)(6)    Notice  to  the  Government 
of  Delays.  (June  1977) 

7.  352.280-4(b)(7)    Assignment  of  Claims. 
(June  1977) 
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8.  352.280-4fb)(8)     Officials  not  to  Benefit. 
(June  1977) 

9  352.280-4(b)(9)     Anti-Kickback  Act  (June 
1977) 

10.  352.2aO-4(b)(10)     Penalties,  (lune  1977) 

11.  352.280-4(b)(n)     Buv  American  Act. 
(June  1977) 

12.  352.280-4(b)(12)    Equal  Opportunity, 
(June  1977) 

13  352.280-l(b)(13)    Certificate  of 
Nonsegregated  Facilities.  (June  1977) 

14.  352.280-t(b)(14)     Subcontracting.  (June 
1977) 

15  352.280-4(b)[15)    Competition  in 
Subcontracting.  (June  1977) 

16.  352.280-4(b)(16)    Use  of  Indian  Business 
Concerns.  (June  1977) 

17.  352.280-4(b)(17)     Indian  Preference  in 
Training  and  Employment.  (June  1977) 

18.  352.2ao-4(b)(18)     Inspection.  (June  1977) 

19.  352.2e(M(b)(19)    Changes.  (June  1977) 

20.  352.280-41  b){20)     Retrocession.  Qune 
1977) 

21.  352.280-4[b)(21)    Assumption  and 
Reassumption  of  Contract  Programs  dune 
1977) 

22.  352,280-4(b)[22)     Payment  of  Interest  on 
Contractor's  Claims.  (June  1977) 

23.  352.280-4(b)(23)     Government-Furnished 
Property.  (June  1977) 

24.  352.280^(b)(24)    Examination  of  Records 
by  the  Comptroller  General.  [June  1977) 

25.  352.280-4(b)(25)     Indemnity  and 
Insurance.  (June  1977) 

26  352.28(>-4{b)(26)    Fair  and  Equal 
Treatment  of  Indian  People.  (June  1977) 

27.  352.280-4(b)(27)     Reports  to  the  Indian 
People  and  Annual  Reports.  (June  1977) 

28.  352.280-l{b)(28)    Questionnanes  and 
Surveys.  (June  1977) 

29.  352.280-4(b)(29)    Printing.  (June  1977) 

30.  352.28(>-4(b)(30)     Price  ReducUon  for 
Defective  Cost  or  Pricing.  (June  1977) 

31.  352.280^(b)(31)     Subcontractor  Cost  and 
Pricing  Data.  (June  1977) 

32.  352.280-4(b)(32)    Advance  Payment.  (June 
1977) 

33.  352.280-4(b)(33)     Effect  on  Existing 
Rights.  (June  1977) 

34.  352.280-4(b)[34)     Federal.  State,  and 
Local  Taxes.  Qune  1977) 

SUBCHAPTER  T— PHS 
SUPPLEMENTATIONS 

PART  PHS  380— SPECIAL  PRCXSRAM 
REQUIREMENTS  AFFECTING  PHS 
ACQUISITIONS 

Subpart  PHS  380.1— Acquisitions  Involving 
Human  Subjects 

Sec 

PHS  38C.101 
PHS  380.102 
PHS  380  103 
PHS  380,104 
PHS  380.105 
PHS  .380.106 


Scope  of  subpart. 
Policy. 

Applicability. 
Types  of  assurances. 
Notice  to  offerors. 
Contract  clause. 


Subpart  PHS  380.2— Acquisitions  Involving 
the  Use  of  Laboratory  Animals 

PHS  380.201  Scope  of  subpart. 

PHS  380.202  Definitions. 

PHS  380.203  Policy. 

PHS  380.204  Applicability. 

PHS  380.205  Contractor  implementation. 


Sec. 

PHS  380.206     PHS  implementation. 
PHS  380.207    Examples  of  acceptable 
assurance  forms. 

Subpart  PHS  380.3— Acquisition  of  Drugs 
and  Medical  Supplies 

PHS  380.301     Scope  of  subpart 

PHS  380.302    Acquisition  of  drugs. 

PHS  380.302-1     Policy. 

PHS  380.302-2    Solicitation  and  contract 

requirements. 
PHS  380.303     Acquisition  of  controlled  drugs 
PHS  380.304     Effectiveness  of  drug  products 
PHS  380.304-1     General. 
PHS  380.304h-2    Policy. 
PHS  380.304-3    Proce'dures. 
PHS  380.304-4     Distribution  of  information 
PHS  380.305    Maximum  allowable  cost  for 

drugs. 
PHS  380.305-1     General. 
PHS  380.305-2    Applicability. 
PHS  380.305-3     Responsibilities. 
PHS  380.305-4    Solicitation  notification. 
PHS  380.305-5     Contract  requirements. 
PHS  380.306    Acquisition  of  tax  free  and 

specially  denatured  alcohol. 

Subpart  PHS  380.4— Contracts  Under  the 
Indian  Self-Determination  Act 

PHS  380.400    Scope  of  subpart. 

PHS  380.401     Applicability  of  regulations 

PHS  380.402    Waivers. 

PHS  380.403     Negotiating  authority. 

PHS  380.404    Definitions. 

PHS  380.405    Types  of  contracts. 

PHS  380.406    Term  of  contract. 

PHS  380.407    Exemption  from  bonds. 

PHS  380.408    Acquisition  of  construction  and 

architect-engineering  services  contracts. 
PHS  380.409    Performance  of  personal 

services. 
PHS  380.410    Special  provisions  of  Indian 

Self-Determination  contract. 
PHS  380.411     Contract  clauses. 

Subpart  PHS  380.5— Acquisitions  Under  the 
Buy  Indian  Act 

PHS  380  500     Scope  of  subpart. 

PHS  380.501     Policv 

PHS  380.502    Definitions. 

PHS  380.502-1     Indian. 

PHS  380.502-2    Indian  firm, 

PHS  380,502-3     Product  of  Indian  industry 

PHS  380.502-4    Buy  Indian  contract. 

PHS  380.502-5    Buy  Indian  restricted 

advertising. 
PHS  380.503    Requirements, 
PHS  380,504     Competition. 
PHS  380.505     Responsibility  determinations. 
Authority:  5  U.SC.  301:  40  U.S.C,  486(c). 

Subpart  PHS  380.1— Acquisltlpns 
Involving  Human  Subjects 

PHS  380.101     Scope  of  subpart 

This  subpart  provides  policies  and 
procedures  to  be  followed  whenever 
individuals  may  be  at  risk  as  a 
consequence  of  participation  as  a 
subject  in  research,  development, 
demonstration,  or  other  activities  being 
conducted  under  contract. 

PHS  380.102    Policy. 

It  is  the  policy  of  the  Public  Health 
Service  that  no  contract  involving  risk  to 


human  subjects  shall  be  awarded  until 
acceptable  assurance  has  been  given 
that  the  project  or  activity  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional 
committeefs)  as  described  in  Chapter  1- 
40  PHS  Grants  Administration  Manual 
Except  where  the  prime  contractor  holds 
a  General  Institutional  Assurance  (see 
PHS  380.103(b)),  a  separate  Special 
Assurance  will  be  required  of  each 
subcontractor  or  cooperating  institution 
having  immediate  responsibility  for 
human  subjects  involved  in  performance 
of  the  contract.  Contracts  involving 
human  subjects  at  risk  will  not  be 
awarded  to  an  individual  unless  he/she 
is  affiliated  with  or  sponsored  by  an 
institution  which  can  and  will  assume 
responsibility  for  safeguarding  the 
human  subjects  involved. 

PHS  380.103    Applicability. 

(a)  The  policy  set  forth  in  PHS  380.102 
applies  to  all  contracts  which  involve 
activities  in  which  subjects  may  be  at 
risk.  The  identification  of  programs 
requires  the  application  of  sound 
professional  judgment;  therefore,  the 
determination  should  involve 
professional  staff  within  the  component 
activities  of  PHS.  PHS  staff  and 
consultants  serving  programs  shall  be 
responsible  for  identifying  those  specific 
projects  or  activities  which  require 
application  of  the  policy.  The  Office  for 
Protection  from  Research  Risks  (OPRR). 
Office  of  the  Director,  National 
Institutes  of  Health,  is  responsible  for 
negotiation  of  assurances  covering  all 
PHS-supported  activities  involving 
human  subjects. 

(b)  Contracting  officers  shall  be 
guided  by  recommendations  of  the 
OPRR  regarding  nonaward  or 
termination  of  a  contract  due  to 
inadequate  assurance  or  breach  of 
assurance  for  protection  of  human 
subjects.  General  Institutional 
Assurances  (applicable  to  all  PHS  grant 
and  contract  activities)  previously 
accepted  by  the  OPRR  and  listed'in  its 
current  "Cumulative  List  of  Institutions 
m  Compliance  with  HHS  Pohcy  on 
Protection  of  Human  Subjects"  will  be 
considered  acceptable  for  purposes  of 
this  policy.  Copies  of  proposals  selected 
for  negotiation  and  requiring  a  special 
assurance  shall  be  forwarded  to  the 
Director,  OPRR,  NIH.  Bldg.  31,  Rm.  4B09. 
Bethesda,  MD  20205,  as  early  as 
possible  in  order  that  timely  action  may 
be  taken  to  secure  an  assurance. 

PHS  380.104    TypM  Of  assurances. 

Assurances  may  be  one  of  two  types: 
(a)  General  assurance.  A  general 
assurance  describes  the  review  and 
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implementation  procedures  applicable 
to  all  HHS-Bupported  activities  within 
an  institution,  reganlless  of  the  number, 
location,  or  types  of  its  components. 
General  assurances  will  be  required 
from  institutions  having  a  significant 
number  of  concurrent  PHS  projects  or 
activities  involving  human  subjects. 

(b)  Special  assurance.  A  special 
assurance  will,  as  a  rule,  describe  those 
review  and  implementation  procedures 
applicable  to  a  single  project  or  activity. 
Special  assurances  may  also  be 
approved  in  modified  form  to  meet 
unusual  requirements  either  of  the 
agency  or  its  subordinate  element  or  of 
the  institution  receiving  a  contract. 
Special  assurances  are  not  to  be 
solicited  from  institutions  which  have 
accepted  general  assurances  on  file. 

PHS  380. 1 05    Notfce  to  offerors. 

(a)  Requests  for  proposals  shall 
contain  the  notice  to  offerors  in  PHS 
352.280-1  whenever  contract 
performance  is  expected  to  involve  risk 
to  human  subjects. 

(b)  Institutional  review  of  proposals 
submitted  by  institutions  having  an 
accepted  general  assurance  should  be 
certified  in  the  manner  required  by 
instructions  for  completion  of  the 
contract  proposal,  or  one  of  the 
following  statements  must  be  typed  on 
the  lower  or  right-hand  margin  of  the 
page  bearing  the  name  of  the 
institutional  official  authorized  to  sign 
or  execute  proposals  for  the  institution: 

(1)  "Human  Subjects — Reviewed  and 
Approved  on  (Date) ." 

Note. — This  date  should  be  no  later  than  90 
days  prior  to  the  submission  date,  and  must 
not  be  more  than  12  months  prior  to  the 
proposed  starting  date. 

(2)  "Human  Subjects — Reviewed 
Pending  on  (Date) ." 

Note. — This  date  should  be  at  least  1 
month  earher  than  the  proposed  starting  date 
on  the  project  to  avoid  possible  conflict  with 
the  award  date. 

(c)  Special  assurances  generally  will 
not  be  requested  prior  to  determination 
that  a  contract  proposal  has  been 
selected  for  negotiation.  When  a  special 
assurance  is  submitted,  it  provides 
certification  for  the  initial  contract 
period  concerned.  No  additional 
documentation  is  required.  If  the  terms 
of  the  contract  provide  for  additional 
years  to  complete  the  project,  with 
annual  obligation  of  funds,  the 
noncompetitive  renewal  proposal  shall 
be  certified  in  the  marmer  described  in 
the  preceding  paragraph. 


PHSasaiM    Contract  ( 

The  clause  set  forth  in  PHS  352.280-1 
shall  be  inserted  in  all  contracts 
involving  human  subjects. 


Subpart  PHS  380.2— Acquisitions 
Involving  th«  Use  of  Laboratory 
Animals 

PHS  380.20 1    Scop*  of  subpart 

This  issuance  describes  PHS  contracts 
for  projects  or  activities  involving 
animals,  and  the  responsibihties  of  the 
PHS  agencies  and  subordinate  elements 
for  implementing  policies  and 
procedures  described  herein. 

PHS  380.202    DsflnWons. 

(a)  Animal  Welfare  Act.  The  Act  of 
August  24. 1966  (Pub.  L.  89-544). 
commonly  Icnown  as  the  Laboratory 
Animals  Welfare  Act,  as  amended  in 
1970  (Pub.  L.  91-579)  and  1976  (Pub.  L 
94-279). 

(b)  Animal.  "Animal"  means  any  live, 
warm-blooded  animal  (homiotherm) 
which  is  being  used,  or  is  intended  for 
use,  for  research,  testing,  training, 
education,  experimentation,  or 
demonstration  purposes. 

(c)  Anima! facility.  "Animal  facility" 
means  any  room,  building,  or  area  used 
to  contain  a  primary  enclosure  designed 
to  immediately  restrict  an  animal  or 
animals  to  a  limited  amount  of  space, 
such  as  a  room,  pen,  run,  cage. 
compartment,  or  hutch. 

(d)  Institution.  Any  corporation, 
institution,  oi^anization.  agency,  or 
other  legally  accountable  person,  other 
than  an  individual,  located  in  a  State, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa.  Wake  Island, 
Johnston  Island,  the  Virgin  Islands,  the 
Canal  Zone,  or  the  Trust  Territory  of  the 
Pacific  Islands. 

(e)  Significant  numbers  of  animals.  No 
fixed  quantitative  definition  of  this  term 
is  offered.  Institutions  believing  that 
they  do  not  use  significant  numbers  of 
animals  in  PHS  supported  activities  and 
wishing  to  modify  their  institutional 
committee  make-up  on  the  basis  of  their 
animal  inventory  as  provided  for  by 
PHS  380.205(a)(2)(ii)  should  give 
inventory  information  as  suggested  by 
the  assurance  examples  in  PHS  380.207. 
Final  determination  as  to  the 
acceptability  of  such  modifications  will 
be  made  by  the  PHS. 

PHS  380.203.    Policy. 

It  is  the  policy  of  PHS  that  institutions 
awarded  contracts  involving  animals 
shall  assure  PHS  in  writing  that  they 
will  evaluate  on  a  continuing  basis  their 
animal  facilities  in  regard  to  the  care, 
use,  and  treatment  of  such  animals, 
consistent  with  the  standards 
established  by  the  Animal  Welfare  Act, 
and  NIH  publication  18-23  "Guide  for 
Care  and  Use  of  Laboratory  Animals," 
(reprinted  1980),  including  the 


"Principles  for  Use  of  Animals."  No  PHS 
contract  involving  the  use  of  animals 
will  be  awarded  to  an  institution  unless 
an  assurance  has  been  filed  with  PHS. 
No  contract  will  be  awarded  to  an 
individual  without  affiliation  with  an 
institution  which  has  accepted 
responsibility  for  administration  of  the 
funds  awarded  and  has  filed  an 
assurance  with  PHS. 

PHS  380.204    Applicability. 

(a)  This  policy  is  applicable  to  the 
contracts  of  any  PHS  activity  which 
involves  the  use  of  animals  in  direct 
research,  training,  testing,  or  other 
activities  to  be  performed  by  the 
contractor  institution.  While  the  bulk  of 
such  support  is  offered  by  a  few  PHS 
activities  (NIH,  FDA),  staff  of  all 
activities  shall  be  alert  to  the  inclusion 
of  procedures  involving  animals  into 
proposals  received. 

(b)  Applicability  of  this  policy  to 
contracts  for  the  acquisition  of  animals 
or  animal  materials  for  use  in  PHS 
intramural  activities  shall  be  determined 
by  the  PHS  officials  responsible  for 
administering  programs  which  award 
such  contracts. 

PHS  380.205    Contractor  implementation. 

(a)  See  PHS  380.207  for  examples  of 
acceptable  assurance  forms.  An 
assurance  will  identify  the  evaluation 
mechanism  or  mechanisms  to  be  used 
by  the  institution,  based  on  one  of  the 
following  three  actions,  as  appropriate: 

(1)  Accreditation  of  all  institutional 
animal  facilities  by  a  nationally 
recognized  professional  laboratory 
animal  accrediting  body.  (Registration, 
licensing,  or  inspection  by  the  Animal 
Health  Division  of  the  Department  of 
Agriculture  or  by  any  State,  county,  or 
municipal  Government  agency,  does  not 
serve  to  satisfy  the  terms  of  this  policy. 
Accreditation  by  the  American 
Association  for  Accreditation  of 
Laboratory  Animal  Care  does  serve  to 
satisfy  the  terms  of  this  policy.) 

(2)  Estabhshment  of  an  institutional 
committee  to  evaluate  on  a  continuing 
basis  the  care  of  all  animals  held  or 
used  by  or  for  the  contractor  institution 
for  use  in  research,  teaching,  or  other 
activities  supported  by  PHS  contracts. 

(i)  Where  the  institution  uses 
significant  numbers  of  animals  in  PHS 
supported  activities,  the  committee  will 
consist  of  at  least  three  members,  at 
least  one  of  whom  must  be  a  Doctor  of 
Veterinary  Medicine. 

(ii)  Where  the  institution  does  not  use 
significant  numbers  of  animals  in  PHS 
supported  activities,  the  committee  will 
consist  of  at  least  three  members.  At 
least  one  of  the  members  must  be  a 
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scientist  with  demonstrated  expertise  in 
the  care  and  use  of  laboratory  animals. 
If  this  expertise  is  not  available,  a 
Doctor  of  Veterinary  Medicine  available 
to  the  committee  on  a  consultant  basis  is 
the  permissible  alternative. 

(3)  Both  of  the  foregoing  (accreditation 
and  committee),  if  the  accreditation  is 
limited  to  only  a  portion  of  the 
institution's  facilities  for  the  care  and 
use  of  hve  animals. 

(b)  Institutional  review  of  proposals. 
Contractor  institutions  are  encouraged 
to  review  their  proposals  in  the  light  of 
the  pertinent  provisions  of  the  Animal 
Welfare  Act,  the  standards  set  by  the 
Institute  of  Laboratory  Animal 
Resources.  National  Academy  of 
Sciences,  National  Research  Council 
{.\AS,  NRC),  and  the  Principles  for  Use 
of  Animals,  and  to  familiarize  their  staff 
with  these  provisions,  standards,  and 
principles.  However,  there  is  no 
requirement  under  this  policy  that 
institutional  committees  perform  review 
of  individual  proposals  or  regularly 
provide  to  PHS  summaries  or 
certifications  of  such  committee  actions. 

(c)  Reporting  to  PHS.  No  routine 
reports  are  required.  Assurance 
requirements  are  limited  to  the 
descriptions,  on  a  one-time  basis,  of 
administrative  mechanisms  for  the 
continuing  evaluation  of  institutional 
facilities  and  activities  concerned  with 
the  care  and  use  of  animals.  However, 
significant  changes  in  assurance  status 
or  significant  problems  encountered  in 
implementing  this  policy  shall  be 
promptly  reported  to  the  Office  for 
protection  from  Research  Risks,  (OPRR) 
Office  of  the  Director,  NIH,  PHS.  Review 
of  these  changes  or  problems,  or  of 
institutional  and  other  records  of 
performance  under  the  terms  and 
conditions  of  this  policy,  may  require 
renegotiation  of  the  assurance,  or  such 
other  action  as  may  be  appropriate. 

(d)  Maintenance  of  institutional 
records.  As  a  part  of  the  continuing 
evaluation  process,  PHS  awardee 
institutions  shall  keep  records  of 
committee  activities,  including 
reconmiendations  and  determinations, 
and/or  records  of  accrediting  body 
detei^inations.  Institutions  shall  also 
keep  animal  inventory  records  to 
establish  whether  significant  numbers  of 
animals  are  being  used.  These  records 
shall  be  available  for  inspection  by  the 
Secretay,  HHS,  or  his/her  authorized 
representatives.  They  shall  be  retained 
for  a  period  of  three  years  after 
termination  of  the  budget  period  to 
which  they  apply. 

PHS  3*0.206    PHS  Implementation. 

(a)  The  Office  for  Protection  from 
Research  Risks,  (OPRR),  Office  of  the 


Director,  NIH,  PHS,  will  be  responsible 
for  general  administration  and 
coordination  of  the  implementation  of 
this  policy.  The  OPRR  will  publish  and 
distribute  to  all  PHS  agencies  a 
cumulative  list  of  all  institutions  which 
have  filed  assurances  of  compliance  as 
specified  in  PHS  380.205. 

(b)  Staff,  advisory  groups,  and 
consultants,  in  their  review  of 
applications  for  PHS  contracts,  shall 
consider  the  requirements  of  this  policy 
with  special  attention  to  the  principles 
described  in  the  Guide  for  Care  and  Use 
of  Laboratory  Animals.  If  a  project  is 
disapproved  or  not  awarded  as 
requested,  entirely  or  in  part  on  grounds 
of  incompatibility  with  this  policy  or  its 
related  principles,  PHS  program  staff 
shall  bring  the  circumstances  to  the 
attention  of  the  OPRR,  which  will  call 
the  matter  to  the  attention  of  the  offeror. 

(c)  (1)  PHS  agencies  are  responsible 
for  implementing  the  requirements  of 
this  policy. 

(2)  No  PHS  contract  involving  the  use 
of  animals  shall  be  awarded  when  the 
contract  proposal  raises  questions  in  the 
minds  of  PHS  agency  staff  as  to  the 
proposer's  compliance  with  the  terms  of 
this  policy  or  its  related  principles.  The 
principal  investigator  or  project  director 
will  be  contacted  by  PHS  staff  and  given 
an  opportunity  to  resolve  the  questions, 
in  a  time  period  specified  by  the  PHS 
agency. 

(3)  Final  adverse  action  shall  be  taken 
by  PHS  only  if  the  principal  investigator 
or  project  director  fails  or  refuses  to 
satisfactorily  resolve  the  questions 
within  the  time  period  specified. 
Alternatively,  if,  in  the  judgment  of  PHS 
staff,  the  project  or  activity  can  properly 
be  restricted  so  as  to  eliminate  those 
parts  of  the  design  which  are 
incompatible  with  this  policy  or  its 
principles,  such  restricted  award  may  be 
offered. 

(d)  If,  in  the  judgment  of  the  Secretary 
or  his/her  authorized  representative,  an 
institution  has  failed  in  a  material 
manner  '  to  comply  with  the  terms  of 
this  policy,  he/she  may: 

(1)  With  respect  to  an  institution, 
determine  that  its  eligibility  to  receive 
further  PHS  contracts  involving  the  use 
of  animals  be  withdrawn,  and  the 
disqualification  to  continue  until 
terminated  in  the  public  interest  by  the 
Secretary  or  his/her  authorized 
representative.  The  institution  shall  be 
promptly  notified  of  this  action. 

(2)  With  respect  to  a  particular  PHS 
contract  involving  the  use  of  animals. 

'  Any  viotation  under  Section  18  or  20  of  the 
Animal  Welfare  Act  (hall  be  considered  to 
constitute  a  matenal  failure  to  comply  with  the 
termi  of  thii  policy. 


require  that  it  be  terminated  in  the 
manner  provided  for  in  applicable 
acquisition  regulations.  The  contractor 
shall  be  promptly  notified  of  this  action. 

(3)  With  respect  to  an  individual 
employed  by  the  contractor,  determine 
that  he/she  is  no  longer  qualified  to 
serve  as  principal  investigator,  program 
director,  or  other  person  respoAsible  for 
the  direction  of  activities  funded  by  PHS 
contracts  involving  the  use  of  animals. 
and  that  the  disqualification  is  to 
continue  until  terminated  in  the  pubhc 
interest  by  the  SecreUry  or  his/her 
authorized  representative.  The 
individual  shall  be  promptly  notified  of 
this  action. 

PHS3S0.207    ExamplM  Of  acceptaM* 
assurance  forma. 

Assurances  may  take  any  one  of 
several  forms  depending  on 
circumstances,  but  should  include  the 
information  provided  by  one  or  more  of 
the  examples  below,  be  dated,  and  be 
signed  by  an  authorized  representative 
of  the  institution: 

(a)  "This  institution  uses  or  intends  to 
use  significant  numbers  of  warm- 
blooded animals  in  activities  supported 
by  PHS  contracts.  We  are  accredited  by 
the  American  Association  for 
Accreditation  of  Laboratory  Animal 
Care  (AAALAC).  Our  director(8)  of 
laboratory  animal  care,  as  listed  with 
AAALAC.  is  as  follows:  (insert 
names(s),  degree(s),  tide(s)).  Our 
accreditation  applies  to  the  following 
facilities  and  components  of  ths 
instiTtition: 


Records  of  accrediting  body 
determinations  will  be  available  for 
inspection  by  the  Secretary,  HHS,  or  his 
authorized  representatives." 

(b)  "This  institution  uses  or  intends  to 
use  significant  numbers  of  warm- 
blooded animals  in  activities  supported 
by  PHS  contracts.  We  have  estabhshed 
a  committee  of  at  least  three  members, 
at  least  one  of  whom  is  a  Doctor  of 
Veterinary  Medicine  (insert  name),  to 
evaluate  the  care  of  all  warm-blooded 
animals  held  or  used  for  contracts.  The 
committee  will  be  responsible  for 
animals  housed  at  the  following 
facilities  and  components  of  this 
institution: 


The  evaluation  committee  will 
periodically  inspect  the  animal  faciUties 
of  this  institution  and  report  its  findings 
and  recommendations  to  the 


institution's  responsible  officials  on  a 
schedule  the  committee  detnmines 
necessary,  but  in  no  case  will  these 
reports  be  issued  less  than  annually. 
Records  will  be  kept  of  committee 
activities  and  reccHnmendations.  These 
records  will  be  available  for  inspection 
by  the  Secretary.  HHS,  or  his/her 
authorized  representatives." 

(c)  "This  institution  uses  or  intends  to 
use  warm-blooded  animals  in  activities 
supported  by  HHS  contracts,  but  not  in 
significant  numbers  (average  daily 

inventory, warm-Wooded 

animals,  total  inventory, warm- 
blooded animals,  total  animal  inventory, 
warm-blooded  animals). 

We  have  established  a  committee  of 
at  least  three  members,  one  of  whom  is 
(insert  name,  highest  degree  held,  tield 
of  major  interest,  years  of  animal 
research  experience)  to  evaluate  the 
care  of  all  warm-blooded  animals  held 
or  used  for  research,  teaching  or  other 
activities  supported  by  PHS  contracts. 
The  committee  will  be  responsible  for 
animads  housed  at  the  following 
facilities  and  components  of  this 
institution: 


The  evaluation  committee  will 
periodically  inspect  the  animal  facilities 
of  this  institution  and  report  its  findings 
and  recommendations  to  the 
institution's  responsible  ofBcials  on  a 
schedule  the  committee  determines 
necessary,  but  in  no  case  will  these 
reports  be  issued  less  than  annually. 
Records  will  be  kept  of  committee 
activities  and  recommendations.  These 
records  will  be  available  for  inspection 
by  the  Secretary.  HHS,  or  his/her 
authorized  representatives." 

(d)  "This  institution  uses  or  intends  to 
use  warm-blooded  animals  in  activities 
supported  by  PHS  contracts,  but  not  in 
significant  numbers  (average  daily 

inventory, warm-blooded 

animals,  total  annual  inventory, 


warm-blooded  animals).  We  have 
estabUshed  a  conunittee  of  at  least  three 
members,  to  evaluate  the  care  of  all 
warm-blooded  animals  held  or  used  for 
research,  teaching,  or  other  activities 
supported  by  PHS  contracts.  We  have 
arranged  fw  a  Doctor  of  Veterinary 
Medicine  (insert  name),  to  consult  with 
the  committee  as  needed.  The  committee 
will  be  responsible  for  animals  housed 
at  the  following  facilities  and 
components  of  this  institution: 


The  evaluation  committee  will 
periodically  Inspect  the  animal  facilities 
of  this  institution  and  report  its  findings 
and  recommendations  to  the 
institution's  responsible  officials  on  a 
schedule  the  committee  determines 
necessary,  but  in  no  case  will  these 
reports  be  issued  less  than  annually. 
Records  will  be  kept  of  committee 
activities  and  recommendations.  These 
records  will  be  available  for  inspection 
by  the  Secretary,  HHS.  or  his/her 
authorized  representatives." 

Subpart  PHS  36a3— Acquisition  of 
Drugs  and  Medical  Supplies 

PHS  380.301    Scope  of  subpart. 

This  subpart  provides  policies  and 
procedures  pertaining  to  the  acquisition 
of  drug  products  and  medical  supplies 
by  PHS  or  PHS's  contractors, 

PHS  380.302    Acquisttion  of  drugs. 

PHS  380.302- 1     Policy. 

(a)  Drugs  shall  be  acquired  at  the 
lowest  possible  price  consistent  with 
acceptable  standards  of  identity, 
strength,  quality,  purity,  safety  and 
effectiveness,  and  with  due  regard  for 
the  welfare  of  the  patient  and  the 
professional  judgment  of  the  prescriber. 

(b)  Contracting  activities  shall  ensure 
that  drugs  are  acquired  by  generic  name 
on  a  competitive  basis  whenever  it  is 
possible  to  obtain  therapeutically 
effective  drugs  of  estabhshed  quality. 
However,  the  professional  judgment  of 
the  prescriber  to  request  drugs  by  brand 
name  or  house  designation  must  be 
recognized  when  the  best  interest  of  the 
patient  requires  it.  Similarly,  scientific 
investigators  have  the  prerogative  to 
request  drugs  having  end-product 
characteristics  considered  necessary  for 
the  conduct  of  research  or 
investigations. 

(c)  Prior  to  taking  any  acquisition 
action,  the  contracting  officer  shall 
ensure  that  the  requested  drug  products 
are  not  available  from  memdatory 
sources  such  as  Federal  Supply 
Schedules.  Part  10^26  of  the  HHS 
Material  Management  Manual  describes 
sources  of  supply  for  drugs. 

PHS  380.302-2    Solicitation  and  contract 
requirements. 

The  contracting  officer  should 
consider  including  statements  similar  to 
the  following  in  solicitations  and 
resultant  contracts  pertaining  to  drug 
products: 

(a)  The  offeror  (contractor)  guarantees 
that  all  requirements  established  by  the 
Food  and  Drug  Administration.  HHS, 
have  been  met  These  requirements 
include:  plant  sanitation,  manufacturing, 
packaging,  labeling,  identification. 


strength,  quality,  purity,  safety,  and 
effectiveness. 

Not*. — The  contracting  officer  may  want  to 
cite  the  applicable  reference(s]  pertaining  to 
the  FDA  requirements. 

(b)  The  offeror  (contractor),  by  signing 
this  document  guarantees/warrants 
that  any  appUcable  shelf-hfe 
requirements  have  been  met  and  the 
furnished  drugs  are  free  from  defects. 

(c)  The  Government  reserves  the  right 
to  inspect  the  manufacturer's  plant  and 
premises  during  normal  operating  hours. 

Note. — FDA  will  normally  conduct  the 
inspection  when  requested,  but  may  request 
to  be  reimbursed  for  the  services. 

(d)  The  offeror  (contractor)  agrees  to 
submit  either  a  comprehensive,  certified 
analysis  on  each  lot  of  drugs  at  the  time 
of  delivery  of  the  drugs,  or  a 
comprehensive  list  of  specifications  met 
by  the  drugs  along  with  a  certificate  of 
analysis,  or  other  suitable 
documentation,  verifying  that  the  drugs 
meet  the  appropriate  standards. 

(e)  The  offeror  (contractor)  claims  it  is 
not  currently  listed  as  a  disqualified 
bidder  or  offeror  for  drugs  by  any 
Federal  agency  or  department. 

(f)  The  offeror  must  set  forth  full, 
accurate,  and  complete  information  as 

-required  by  this  solicitation  (including 
attachments).  The  penalty  for  making 
false  statements  in  offers  is  prescribed 
in  18  U.S.C.  1001. 

(g)  If  the  offeror  (prime  contractor) 
plans  to  use  (or  uses)  a  subcontractor  or 
secondary  manufacturer  for  the 
furnishing  of  any  or  all  the  drug  products 
under  the  resultant  contract  the  name 
and  address  of  the  subcontractor  or 
secondary  manufacttirer  is  to  be 
furnished  the  contracting  officer,  along 
with  the  drug  lots  affected.  The  prime 
contractor  shall  ensure  that  the 
subcontractor  or  secondary 
manufacturer  complies  with  the  above 
stated  requirements. 

PHS  380.303    AcquWtion  of  contrtiliwi 
drugs. 

(a)  Controlled  drugs  include  narcotics 
and  dangerous  drugs  identified  by  the 
Drug  Enforcement  Administration 
(DEA),  Department  of  Justice,  in  the 
regulations  implementing  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (Title  21  CFR 
Chapter  11). 

(b)  The  DEA  issues  a  Controlled 
Substances  Inventory  List  which 
provides  general  information  pertaining 
to  the  ordering  of  controlled  drug 
products  and  the  use  of  specific  order 
forms.  The  local  DEA  regional  office 
should  be  contacted  to  receive  the  list 
and  instructions  regarding  registering 
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and  ordering  fomtt,  as  well  aa  otlier 

matters  concerning  the  handling  and 
processing  of  controlled  drugs.  Sections 
103-27.6204(a)(2)  and  103-27.6302(b]  of 
the  HHS  Material  Management  Manual 
provide  information  on  issuing,  shipping, 
and  safeguarding  controlled  drugs. 

(c)  Contracting  officers  shall  ensure 
that  requests  for  contracts  or  purchase 
requests  are  supported  by  the  required 
DEA  form  prior  to  initiation  of  any 
action. 

PHS38a304    Eff*ctlvwM«s  Of  drug 
products. 

PHS  380.304-1    Qafwral. 

(a)  The  National  Academy  of  Sciences 
National  Research  Council  fNAS-NRC) 
has  established  effectiveness 
classifications  for  the  indication  of  drug 
products,  based  upon  the  following 
criteria: 

(1)  Factual  information  that  is  freely 
available  in  scientific  Uterature; 

(2)  Factual  information  that  is 
available  from  the  Food  and  Dnig 
Administration,  the  manufacturer,  or 
other  sources;  and 

(3)  Experience  and  informed  judgment 
of  the  members  of  NAS-NRC  panels. 

(b)  The  indications  mentioned  in  the 
following  categories  refer  to  "the  effect 
the  drug  purports  or  is  represented  to 
have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling."  That  is.  the 
indications  are  the  claims  noted  in  the 
labeling  of  a  given  drug  product. 

(1)  Category  A— Effective.  For  the 
presented  inclication.  the  drug  is 
effective  on  the  basis  of  the  criteria 
cited  in  PHS  380.304-l(a)  above. 

(2)  Category  B— Probably  Effective. 
For  the  indication  presented, 
effectiveness  of  the  drug  is  probable  on 
the  basis  of  the  criteria  cited  in  PHS 
380.3O4-l(a)  but  additional  evidence  is 
required  before  it  can  be  assigned  to 
Category  A. 

(3)  Category  C— Possibly  Effective.  In 
relation  to  the  indication  in  question, 
there  is  little  evidence  of  effectiveness 
under  any  of  the  criteria  cited  in  VHS 
380.304-l(a).  The  possibility  that 
additional  supporting  evidence  might  be 
developed  shotild  not  be  ruled  out, 
however. 

(4)  Category  D— Ineffective.  In 
relation  to  the  indication  in  question, 
there  is  no  acceptable  evidence  under 
any  of  the  criteria  cited  in  PHS  380.304- 
1(a)  to  support  a  claim  of  effectiveness. 

PHS  380.304-2    PoHcy. 

(a)  It  is  PHS  pohcy  to  not  acquire  drug 
products  classified  "ineffective"  or 
"possibly  effective"  for  use  in  its  direct 
care  programs.  However,  there  are  two 

exceptions  to  this  policy: 


(1)  Drug  products  cate^mxed  at 
"ineffective"  and  "possibly  efifectiw" 
may  be  acqtdred  for  use  in  the  punuit  of 
appitnred  clinical  research  products. 

(2)  Drug  products  categorized  as 
"possibly  effective"  may  be  acquired 
when  no  alternate  means  of  therapy 
with  drug  products  in  the  "probably 
effective"  or  "effective"  categories  are 
available. 

(b)  This  policy  applies  to  similar  drag 
products  marketed  by  the  same  or  other 

firms. 

PHS380J04-3    ProcMlufw. 

(a)  The  contracting  officer,  prior  to 
initiating  action  on  a  purchase  request 
or  request  for  contract  for  drug  products, 
shall  ensure  that  the  items  are  screened 
against  current  lists  of  products 
identified  by  the  Pharmacy  Liaison 
Officer.  Public  Health  Service,  to 
determine  whether  acquisition  of  Ae 
items  is  prohibited,  and  Aat  the 
individual  actually  performing  the 
screening  has  annotated  and  initialed 
the  request. 

fb)  When  the  request  is  received  for  a 
drug  product  which  is  allowable  under 
the  exceptions  stated  in  PHS  360.d04-Z 
the  contracting  officer  shall  ensure  that 
the  appropriate  justification  is  provided. 
that  it  is  signed  by  the  responsible 
program  official,  and  that  it  is  included 
in  the  contract  or  purchase  request  file. 

(c)  When  the  request  for  a  restricted 
drug  product  cannot  be  resolved  by  the 
substitution  of  another  item,  the 
conti-acting  officer  shall  consider  the 
request  as  a  deviation  and  process  it  in 
accordance  with  Subpart  301.4. 

PHS  380.304-4    Distribution  e(  IMomMtloa 

(a)  The  Pharmacy  Liaison  Officer. 
Public  Health  Service,  has  responsibiUty 
for  distributing  information  on  tfie 
effectiveness  of  drug  products  to  the 
principal  official  responsible  for 
acquisition.  The  principal  official 
responsible  for  acquisition  will  be 
advised  by  telephone  of  drug  products 
classified  as  "ineffective"  or  "possibly 
effective"  prior  to  publication  in  the 
Federal  Register,  and  will  be  provided  a 
monthly  list  of  these  drug  products 
following  publication  in  the  Federal 
Register. 

(b)  The  principal  official  responsible 
for  acquisition  shall  establish 
procedures  for  the  distribution  of 
information  on  the  effectiveness  of  drug 
products  and  implement  other  controls 
necessary  to  assure  compliance  with  the 
policy  set  forth  in  PHS  380.304-2. 


[a}  The  regulatton  entitled  TimiUitioa 
on  Payment  or  Reimbunemeot  fer 
Drugs,"  also  known  as  the  Maximum 
Allowable  Cost  or  MAC  regulaflon.  is 
set  forth  in  Part  19  to  Subtitle  A  of  Title 
45  of  the  Code  of  Federal  Rf^Iatioos. 

[b]  The  MAC  tegidatioQ  eatablkhed 
departmental  policies  aad  procedures 
for  determining  allowable  drug  costs 
and.  where  applicable,  dispensing  leea 
to  be  used  to  establish: 

(1)  Reimbursement  to  providers  and 
health  meiiitwiHrMa  otganizatkHM  onder 
the  Medicare  prngmin; 

(2)  Reimbursement  to  States  under 
State  administered  heaith.  wel&ie,  and 
social  service  proyvma;  and 

(3)  Allowable  coats  under  projects  for 
health  serrices. 

PHS  380306-2    ApplcabSty. 

(a)  This  teguiation  implements  the 
MAC  regulatioo  by  estabiiabifl^ 
acquisitkn  procedures  crnisistent  with 
the  purpose  and  intent  of  the  MAC 
regulatian. 

(b)  This  reguiatiaa  applies  to  the 
direct  acqniation  of  drugs  by  PHS  and 
the  aoqiBsiliaB  or  supply  of  drags  by 
PHS  contractors. 

(c)  This  regulation  does  not  apply  to 
the  acquisition  of  drugs  for  research 
programs  made  by  PHS  and  its 
contractOTs. 

rri8  3MLaOS-«   naapoiwUHae. 

(a)  The  program  office  wiucfa  initiates 
the  requirement  is  responsible  for 
advising  the  contracting  office  as  to  the 
applicability  of  the  MAC  regulation  to 
the  proposed  acquisition. 

(b)  The  Pharmacy  Liaison  Officer. 
PHS.  is  responsible  for  distributing  to 
the  principal  official  respoosible  for 
aoquisittoa  of  the  MAC  determination  or 
data  concerning  the  acquisitiaB  cost  of 
drugs.  The  MAC  determination  should 
be  furnished  within  thirty  days  after 
publication  as  a  final  rule  in  the  Federal 
Register.  Acquisition  cost  data  should 
be  furnished  within  thirty  days  after  the 
effective  date. 

(c)  The  principal  official  responsible 
for  acquisition  shall  establish 
procedures  for  (fisseminating  X4AC 
determinations  and  acquisition  cost 
data  andmay  initiate  other  actions 
necessary  to  ensure  compliance  with  the 
requirements  of  this  regualation.    , 

PHS380.30S-4    SoHdtation  notmcatioa 

(a)  TTie  conti-acting  officer  shall 
ensure  that  all  requests  for  proposals 
and  invitations  for  bids  which  are 
subject  to  the  provisions  of  the  MAC 
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regulation  contain  ■  notice  worded 
substantially  as  follows: 

This  acquisition  is  subiect  to  the  Maximum 
Allowable  Cost  (MAC)  regulation  set  forth  in 
Part  19  to  Subtitle  A  of  Titie  45  of  the  Code  of 
Federal  Regulations. 

(b)  The  contracting  officer  shall 
include  the  applicable  MAC 
determination  or  acquisition  cost  data  in 
the  RFP  or  WB. 

[c]  The  referenced  solicitation  notice, 
or  a  notice  worded  similarly  to  it  is 
required  to  be  included  in  all  applicable 
solicitations  issued  by  the  contractor  or 
its  subcontractors. 

PHS38a30»-5    Contract  raquirMMnts. 

(a)  The  contracting  officer  shall 
include  a  clause  entitled  "Maximum 
Allowable  Cost  for  Drugs,"  reading 
substantially  as  the  clause  cited  in  PHS 
352.280-3.  in  all  contracts  subject  to  the 
provisions  of  the  MAC  regulation. 

(b)  The  contracting  officer  shall 
incorporate  in  all  contracts  subject  to 
the  provisions  of  the  MAC  regulation  the 
applicable  MAC  determination  or 
acquisition  cost  data  furnished  in  the 
solicitation. 

(c)  The  clause  cited  in  PHS  352.280-3, 
or  a  clause  worded  substantially  as  that 
cluase,  is  required  to  be  included  in  all 
applicable  contracts  awarded  by  the 
contractor  or  its  subcontractors. 

PHSaaoaoe    AoquWUon  of  tax  Itm  and 
■pacialy  danaturad  iteohoL 

(a)  All  orders  for  tax  free  and 
specially  denatured  alcohol  shall  be 
placed  with  the  HRSA  Supply  Service 
Center.  Perry  Point  MD.  Orders  shall  be 
placed  in  accordance  with  the  ordering 
instructions  contained  in  the  HRSA 
Medical  Supply  Catalog. 

Subpart  PHS  380.4— Contract*  Under 
ttM  Indian  SaH-Oetarmlnation  Act 

PHS38(M00    Scop*  of  subpart 

This  subpart  prescribes  procedures  for 
contracting  by  the  Public  Health  Service 
(PHS)  under  the  Indian  Self- 
Determination  Act  (25  U.S.C.  450f). 

PHS  380.401    AppHcal>iltty  of  regulation*. 

Contracts  with  tribal  organizations 
resulting  from  the  submission  of  Indian 
Self-Determination  Contract  Proposals 
as  authorized  in  Public  Law  93-638  shall 
be  in  accordance  with  41  CFR  Chapters 
1  and  3,  except  as  otherwise  provided 
herein.  If  this  subpart  conflicts  with  any 
of  the  other  provisions  of  41  CFR 
Chapters  1  or  3.  the  provisions  of  this 
subpart  govern. 

PHS3«0.402    Waiwrs. 

(a)  The  Secretary  of  Health  and 
Human  Services  (HHS)  waives  Federal 
contract  clauses  that  are  normally 


contained  in  the  General  provisions  of  a 
contract  to  the  extent  that  they  are 
omitted  from  the  General  provisions 
prescribed  for  such  contracts  in  this 
subpart. 

(b)  The  Secretary  may  waive  for  the 
purpose  of  a  specific  contract  other 
provisions  of  Federal  contracting  laws 
or  regulations  as  determined  not 
appropriate  in  view  of,  or  are 
inconsistent  with,  the  provisions  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450 
et  seq.).  Requests  for  such  waivers  shall 
be  in  accordance  with  42  CFR  36.216. 

(c)  Although  it  is  PHS's  policy  to 
obtain  competition  whenever  possible, 
any  contract  award  to  a  tribal 
organization  resulting  from  the 
submission  of  an  Indian  Self- 
Determination  Contract  Proposal  will  be 
effected  without  competition. 

(d)  Proposed  contracts  under  section 
103  of  the  Indian  Self-Determination  Act 
are  exempted  from  the  synopsis 
requirements  of  41  CFR  1-1.1003. 
Although  subcontracts  are  subject  under 
section  7(b)  of  that  act  to  a  preference  to 
Indian  organizations  and  to  Indian- 
owned  economic  enterprises, 
opportunities  to  so  subcontract  may  be 
publicized  by  contracting  officers  as 
provided  for  in  41  CFR  1-1.1003-4. 

PHS  380.403    Negotiating  authority. 

Contracts  entered  into  pursuant  to 
section  103  of  the  Indian  Self- 
Determination  Act  (25  U.S.C.  450g)  will 
cite  as  the  negotiating  authority  41 
U.S.C.  252(c)(15)  and  25  U.S.C.  450g. 

PHS  380.404    Definitions. 

The  definitions  prescribed  in  42  CFR 
36.204  are  applicable  to  this  supbart. 

PHS  380.405    Types  of  contracts. 

(a)  Cost-reimbursement  contracts  will 
be  used  for  ell  contracts  made  pursuant 
to  this  subpart  between  PHS  and  an 
Indian  tribe  or  tribal  organization.  In 
addition  to  other  provisions  as  the 
Secretary  may  from  time  to  time  require, 
the  cost-reimbursement  contracts  shall 
contain  the  terms  set  out  in  PHS 
352.280-4(a). 

(b)  Fixed-price  conU-acts  may  be  used 
in  only  these  instances  where  costs  can 
be  precisely  established.  In  addition  to 
other  provisions  as  the  Secretary  may 
from  time  to  time  require,  the  fixed-price 
contracts  shall  contain  the  terms  set  out 
in  PHS  352.280-4(b). 

(c)  Cost  sharing  contracts  may  be 
used  where  the  tribe  contributes  to  the 
cost  of  a  program  and  may  specify  a 
percentage  of  cost  or  fixed  amount  to  be 
funded  by  the  Government. 


PHS  380406    Term  of  contTMt 

(a)  The  term  of  confracts  awarded 
under  the  Act  shall  not  exceed  one  year 
except  that  contracts  may  be  made  for  a 
longer  term  up  to  three  years  subject  to 
the  availability  of  appropriations  under 
the  following  circumstances: 

(1)  The  services  provided  under  the 
contract  can  reasonably  be  expected  to 
be  continuing  in  nature  and,  as  a  result, 
a  longer  contract  term  would  be 
advantageous. 

(2)  The  Indian  tribe  or  tribes  to  be 
served  by  the  contract  request  that  the 
term  be  more  than  one  year.  The  tribal 
organizational  will  indicate  the  desired 
terin  of  the  contract  in  the  Self- 
Determination  Contract  Proposal. 

(b)  Contract  made  for  a  term  of  more 
than  one  year  may  be  renegotiated 
annually  to  reflect  factors  which 
include,  but  need  not  be  limited  to,  cost 
increases  beyond  the  control  of  the 
tribal  contractor.  Proposed  changes  in 
the  services  provided  under  the  contract 
which  reflect  changes  in  program 
emphasis  may  be  considered  during  the 
annual  renegotiation  if  the  changes  fall 
within  the  general  scope  of  the  contract. 

PHS  380.407    Exemption  from  bonds. 

A  tribal  organization  is  not  required  to 
furnish  performance  and  payment  bonds 
before  carrying  out  a  contract  under  this 
subpart  for  the  construction  of  public 
buildings  or  works  as  required  by  the 
Miller  Act  of  August  24, 1935  (49  Stat. 
793),  as  amended.  However,  the  tribal 
organization  shall  require  each  of  its 
subcontractors  other  than  tribal 
organizations,  to  furnish  both 
performance  and  payment  bonds  as 
follows: 

(a)  A  performance  bond  with  a  surety 
or  sureties  satisfactory  to  the  approving 
official,  and  in  an  amount  he/she  deems 
adequate,  for  the  protection  of  the 
United  States. 

(b)  A  payment  bond  with  a  surety  or 
sureties  satisfactory  to  the  approving 
official  for  the  protection  of  all  persons 
supplying  labor  and  material  in  the 
prosecution  of  the  work  provided  for  in 
the  confract.  Whenever  the  total  amount 
payable  by  the  terms  of  the  contract  is 
not  more  than  $1,000,000.  the  payment 
bond  shall  be  one-half  the  total  amount 
payable  by  the  terms  of  the  contract. 
Whenever  the  total  amount  payable  by 
the  terms  of  the  contract  is  more  than 
$1,000,000  but  not  more  than  $5,000,000, 
the  payment  bond  shall  be  40  percent  of 
the  total  amount  payable  by  the  terms  of 
the  contract.  Whenever  the  total  amount 
payable  by  the  terms  of  the  contract  is 
more  than  $5,000,000,  the  payment  bond 
shall  be  $2,500,000. 
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PHS3M.4M    Acqulsitton  of  construction 
•nd  archHact-cngtnMflng  mtvIc*  contract 

(a)  This  section  sets  forth  procedures 
and  requirements  peculiar  to 
construction  and  architect-en^eering 
service  contracts.  The  terms  and 
conditions  of  these  contracts  when 
negotiated  with  an  Indian  tribe  or  tribaJ 
organization  pursuant  to  the  Act  shall, 
to  the  extent  applicable,  be  in 
accordance  with  the  requirements  set 
forth  in  41  CFR  Part  1-18  and  Subpart  1- 
4.10.  However,  if  there  is  a  conflict 
between  41  CFR  Part  1-18  and  Subpart 
l-4.ia  and  any  provision  of  the  Act  or 
42  CFR  Part  36.  the  Act  or  42  CFR  Part 
36  shall  govern.  In  addition  these 
contracts  shall  include  the  special     ' 
provisions  identified  in  PHS  380.410. 

(b)  Exceptions. 

(1)  Subpart  1-18.10  of  this  title  is  not 
applicable. 

(2)  The  contract  clauses  required  by 

%  1-18.703-1  of  this  title  shall  be  inserted 
in  construction  contracts  with  an  Indian 
tribe  or  tribal  organization  which  serves 
as  a  governmental  instrumentality  of  an 
Indian  tribe,  but  shall  be  prefaced  by  the 
provision  contained  in  \  1-18.702-3  of 
this  title. 

(3)  In  all  cates,  the  contracting  officer 
shall  obtain  and  insert  the  Wage 
Determination  Decision  issued  by  the 
Secretary  of  Labor  in  the  contract  prior 
to  award  of  any  contract  for 
construction  that  falls  within  the 
purview  of  the  Davis-Bacon  Act.  The 
Wage  Determination  Decision  should  be 
furnished  sufficiently  in  advance  of  the 
contract  award  date  to  permit  full 
consideration  by  the  tribal  organization 
and  any  prospective  subcontractors. 

PHS  380.400    Pwlonnanccofpwvonal 
services. 

Any  contract  made  under  this  subpart " 
may  include  provisions  for  the 
performance  of  personal  services  which 
would  otherwise  be  performed  by 
Federal  employees.  Such  services 
include,  but  are  not  limited  to. 
performing  the  following  functions  in 
connection  with  the  contract  and 
applicable  rules  and  regulations: 

(a)  Dtjlermining  the  eligibihty  of 
applicants  for  assistance,  benefits,  or 
services. 

(b)  Determining  the  extent  or  amount 
of  assistance,  benefits,  or  services  to  be 
provided. 

(c)  Providing  such  assistance,  benefits, 
or  services. 

PHS  380.4 1 0    Sp«:ial  provisions  of  Indian 
S«lf-D«termination  contracts. 

Contracts  entered  into  pursuant  to 
Section  103  of  the  Indian  Self- 
Determination  Act  must  incorporate 
special  clauses  which  are  consistent 


with  those  prescribed  in  Subpart  I  of 
Part  36  <rf  42  CFR  on  the  foUowin^ 
subjects: 

(a)  Fair  aod  equal  treatment  of  Indian 
people. 

(bj  Use  of  Indian  business  concerns. 

(c)  Indian  preference  in  training  and 
employment 

(d)  Indemnity  and  insurance. 

(e)  Reports  to  the  Indian  people. 

(f)  Penalties. 

(g)  Retrocession. 

(h)  Assumption  and  reassumption  of 
contract  programs. 

PHS  380.411    Oenwalprovtatons. 

General  provisions  are  published  in 
these  regulations  (see  PHS  352,280-4  for 
text  of  clauses)  in  order  to  respond  to 
the  expressed  desire  of  the  Indian 
people,  to  have  publiahed  in  one  place, 
all  of  the  terms  and  conditions 
applicable  to  contracts  awarded  under 
the  Act  These  general  provisions 
incorporate  the  special  clauses  whose 
titles  are  listed  in  PHS  380.410.  above,  as 
well  as  applicable  standard  contract 
clauses. 

Subpart  PHS  380.5— AcquiatUons 
Undar  tha  Buy  Indian  Act 


PHS380.500    Scopeofi 

This  subpart  sets  forth  the  policy  on 
preferential  acquisition  from  faidians 
under  the  negotiation  authority  of  the 
Bay  Indian  Act.  Applicability  of  this 
subpart  is  limited  to  acquisitions  made 
by  or  on  behalf  of  the  Indian  Health 
Service  of  the  Public  Health  Service. 

PHS  380.501     Policy. 

(a)  Tlie  Indian  Health  Service  will 
utilize  the  negotiation  authority  of  the 
Buy  Indian  Act  to  give  preference  to 
Indians  whenever  the  use  of  that 
authority  is  authorized  and  is 
practicable.  The  Buy  Indian  Act  was 
enacted  as  a  proviso  to  Section  23  of  the 
Act  of  jane  2S.  1910.  Chapter  431.  Pub.  L 
313.  eist  Congress,  36  Stat  861,and 
prescribes  the  application  of  the 
advertising  requirements  of  section  3700 
of  the  Revised  Statutes  to  the 
acquisition  of  Indian  supplies.  As  set  out 
in  25  U.S.C.  47,  the  Buy  Indian  Act 
provides  as  follows: 

So  far  as  may  be  practicable  Indian  labor 
•hall  be  emptoyed,  and  purchawg  of  the 
producta  td  Indian  industry  may  be  made  in 

open  market  in  the  discretion  of  the  Secretary 
of  the  Interior. 

(b)  The  functions,  responsibilities, 
authorities,  and  duties  of  the  Secretary 
of  the  Interior  for  maintenance  and 
operation  of  hospital  and  health 
facilities  for  Indians  and  for  the 
conservation  of  the  health  of  Indians 
were  transferred  to  the  Secretary  of 


Health.  Edacatka.  and  Wal&n.  on  faly 
1, 1955  by  Pub.  L  568, 83rd  Coa^vaa.  42 
li.S.C  2an  et  aeq.  Acoordiogiy,  4w 

Secretary  of  HeaM  and  Hmhm  Sanrices 
is  authoriBed  to  use  the  Bay  InrliM  Act 
in  the  acquiattion  of  prodocts  of  tedian 
industry  in  cannecliaa  wiA  the 
maintenance  and  operatioa  of  hoepital 
and  heahfa  facilities  for  Indians  and  for 
the  consenratioo  of  the  health  of 
Indians.  Hub  auAority  hat  beea 
delegated  exchniveljr  to  the  Indian 
Health  Service  and  is  not  avaflsMe  for 
use  by  any  other  I«S  component 
(unless  that  component  is  making  an 
acquisition  tm  behalf  of  the  hMfian 
HeaMi  Service). 

(c)  Use  of  the  Buy  Indian  Act 
negotiation  authority  has  been 
emphasized  in  subsequent  legislation, 
particulariy  Pub.  L  04-437  aad-fy».  L 
96-537. 

PHS  380.502    DefMOona. 


PHSMO.SOa-1 

Indian  means  a  member  of  any  tribe, 
pueblo,  band,  group,  village  or 
community  •tfwt  is  recognized  by  the 
Secretary  of  the  Interior  as  being  Indian 
or  any  individual  or  group  of  individuals 
that  is  recognized  by  the  Secretary  of 
the  Interior  or  the  ScCTetary  of  Health 
and  Human  Services.  The  Secretary  of 
Healtfi  and  Human  Services  in  making 
such  determinations  may  take  Into 
accoant  the  determination  ef  the  tribe 
with  which  affiliation  is  claimed. 

PH8  3iS.fl02^    laritaaflrm. 

Indian  firm  means  a  sole  enterprise, 
partnership,  corporation,  or  other  type  of 
business  organization  owned. 
controHed,  and  operated  by  one  or  more 
Indians  (including,  for  the  purpose  of 
sections  301  and  302  of  Pub.  L.  94-437. 
former  or  currently  federally  recognized 
Indian  tribes  in  the  State  of  New  York) 
or  by  an  Indian  firm;  or  a  nonprofit  firm 
organized  for  die  benefit  of  Indians  and 
controlled  by  Indians  (see  PHS 
380.503(a)). 

PmnOJSm^    ^raductofladtaaMMetry. 

Product  of  Indian  industry  means 
anydiing  produced  by  Indians  through 
physical  labor  or  by  intellectual  effort 
involving  the  use  and  application  of 
skills  by  them. 

PHS  380.502-4    Buy  Indian  contract 

Buy  Indian  contract  means  any 
contract  involving  activities  covered  by 
the  Buy  Indian  Act  that  is  negotiated 
under  the  provisions  of  41  U.S.C. 
252(c)(15)  and  25  U.S.C.  47  between  an 
Indian  firm  and  a  contracting  officer 
representing  the  Indian  Health  Service. 
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PHS3MU02-S    Buy Indton r— Wcfd 


Buy  Indian  restricted  advertising  is  a 
special  method  of  negotiated  acquisition 
conducted  in  the  same  manner  as  a 
formally  advertised  acquisition,  except 
that  competition  and  award  are 
restricted  to  Indian  firms  (see  FAR 
19.101).  Thus,  a  Buy  Indian  acquisition 
may  be  considered  an  acquisition  set- 
aside  for  Indian  firms  in  the  manner  that 
some  acquisitions  are  set-aside  for  small 
business  concerns  (see  FAR  19.101).  Set- 
aside  acquisitions  are.  technically, 
negotiateid  acquisitions  but  should  be 
conducted  as  if  they  were  formally 
advertised  acquisitions  in  instances 
where  the  formal  advertising  method 
would  be  used  if  the  set-aside  was  not 
in  effect. 

PHS  380.503    (toqukWTwnts. 

(a)  Indian  ownership.  The  degree  of 
ownership  that  is  called  for  by  PHS 
380.502-2  shall  be  100  percent  during  the 
period  covered  by  a  Buy  Indian  contract 
unless  a  deviation  from  that  100  percent 
requirement  is  approved  on  an 
individual  basis  by  the  cognizant  Area 
or  Program  Office  Director  of  the  Indian 
Health  Service.  Such  a  deviation,  which 
may  be  to  not  less  than  51  percent,  must 
be  accompanied  by  an  appropriate 
justification  for  the  deviation. 

(b)  Joint  ventures.  An  Indian  firm  may 
enter  into  a  joint  venture  with  other 
entities  for  specific  projects  as  long  as 
the  Indian  firm  is  the  managing  partner. 
However,  the  joint  venture  must  be 
approved  by  the  contracting  officer  prior 
to  the  award  of  a  contract  under  the  Buy 
Indian  Act. 

(c)  Bonds.  In  the  case  of  contracts  for 
the  construction,  alteration,  or  repair  of 
public  buildings  or  pubic  works, 
performance  and  payment  bonds  are 
required  by  the  Miller  Act  (40  L.S.C. 
270a)  and  Part  28  of  the  Federal 
Acquisition  Regulation  (48  CFR  Ch.  1). 
In  the  case  of  contracts  with  Indian 
tribes  or  public  nonprofit  organizations 
serving  as  governmental 
instrumentalities  of  an  Indian  tribe, 
bonds  are  not  required.  However,  bonds 
are  required  when  dealing  with  private 
business  entities  which  are  owned  by  an 
Indian  tribe  or  members  of  an  Indian 
tribe.  Bonds  may  be  required  of  private 
buf>iness  entities  which  are  joint 


ventures  with,  or  subcontractors  of,  an 
Indian  tribe  or  a  public  nonprofit 
organization  serving  as  a  governmental 
instrumentality  of  an  Indian  tribe.  A  bid 
guarantee  or  bid  bond  is  required  only 
when  a  performance  or  payment  bond  is 
required. 

(d)  Indian  preference  in  employment, 
training  and  subcontracting.  Contracts 
awarded  under  the  Buy  Indian  Act  are 
subject  to  the  requirements  of  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (Pub.  L 
93-638),  which  requires  that  preference 
be  given  to  Indians  in  employment, 
training,  and  subcontracting.  Subpart 
370.2  and  the  contract  clauses  in 
352.270-2  and  352.270-3  represent  the 
Department's  implementation  of  section 
7(b).  The  Indian  Preference  clause  set 
forth  in  352.270-2  shall  be  included  in  all 
Buy  Indian  solicitations  and  resultant 
contracts.  The  Indian  Preference 
Program  clause  set  forth  in  352.270-3 
shall  be  used  as  specified  in  370.202(b). 
All  requirements  set  forth  in  Subpart 
370.2  which  are  applicable  to  the  instant 
Buy  Indian  acquisition  shall  be  followed 
by  the  contracting  officer,  e.g..  sections 
370.204  and  370.205. 

(e)  Subcontracting.  Not  more  than  50 
percent  of  the  work  to  be  performed 
under  a  prime  contract  awarded 
pursuant  to  the  Buy  Indian  Act  shall  be 
subcontracted  to  other  than  Indian 
firms.  For  this  purpose,  work  to  be 
performed  does  not  include  the 
provision  of  materials,  supplies,  or 
equipment. 

(f)  Wage  rates.  A  determination  of  the 
minimum  wage  rates  by  the  Secretary  of 
Labor  as  required  by  the  Davis-Bacon 
Act  (40  U.S.C.  276a-5)  shall  be  included 
in  all  contracts  awarded  under  the  Buy 
Indian  Act  for  over  $2,000  for 
construction,  alteration,  or  repair, 
including  painting  and  decorating,  of 
public  buildings  and  public  works, 
except  contracts  with  Indian  tribes  or 
public  nonprofit  organizations  serving 
as  governmental  instrumentalities  of  an 
Indian  tribe.  The  wage  rate 
determination  is  to  be  included  in 
contracts  with  private  business  entities 
even  if  they  are  owned  by  an  Indian 
tribe  or  members  of  an  Indian  tribe  and 
in  connection  with  joint  ventures  with, 
or  subcontractors  of,  an  Indian  tribe  or  a 
public  nonprofit  organization  serving  as 


a  governmental  instrumentality  of  an 
Indian  tribe. 

PHS380.S04    Competition. 

(a)  Contracts  to  be  awarded  under  the 
Buy  Indian  Act  shall  be  subject  to 
competition  among  Indians  or  Indian 
concerns  to  the  maximum  extent  that 
competition  is  determined  by  the 
contracting  officer  to  be  practicable, 
pursuant  to  FAR  14.101  and  FAR  15.105. 
When  competition  is  determined  not  to 
be  practicable,  a  Justification  for 
Noncompetitive  Acquisition  shall  be 
prepared  in  accordance  with  315.7105 
and  subsequently  retained  in  the 
contract  file. 

(b)  Notwithstanding  the  provisions  of 
Subpart  315.71,  a  request  for  approval  of 
noncompetitive  acquisitions  to  be 
negotiated  under  the  Buy  Indian  Act 
may,  if  $25,000  or  less,  be  approved  by 
the  chief  of  the  contracting  office.or,  if 
over  $25,000,  by  the  cognizant  Area  or 
Program  Office  Director.  Approval  shall 
be  in  the  form  of  a  Justification  for 
Noncompetitive  Acquisition. 

(c)  Solicitations  must  be  synopsized 
and  publicized  in  the  Commerce 
Business  Daily  (see  FAR  5.2  and  Subpart 
305.2)  and  copies  of  the  synopses  sent  to 
the  tribal  office  of  the  Indian  tribal 
government  directly  concerned  with  the 
proposed  acquisition  as  well  as  to 
Indian  concerns  and  others  having  a 
legitimate  interest.  The  synopsis  should 
state  that  the  acquisition  is  restricted  to 
Indian  firms  under  the  Buy  Indian  Act. 

PHS  380.505    Responsibility 
determinations. 

(a)  A  contract  may  be  awarded  under 
the  Buy  Indian  Act  only  if  it  is  first 
determined  that  the  project  or  function 
to  be  contracted  for  is  likely  to  be 
satisfactorily  performed  under  such  a 
contract  and  that  the  project  or  function 
is  likely  to  be  properly  completed  or 
maintained  under  that  contract. 

(b)  The  determination  called  for  by 
paragraph  (a),  to  be  made  prior  to  the 
award  of  a  contract,  will  be  made  in 
writing  by  the  contracting  officer 
reflecting  an  analysis  of  the  standards 
set  forth  in  FAR  9.104-1.  309.104-1  of 
this  Chapter  and  PHS  380.502-2. 

(FR  Doc.  M-2418S  Filed  »-13-a4:  8:4S  am) 
MLUNQ  COOC  4160-17-M 


Friday 

September  14,  1984 


Part  V 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  20 

Regulations;  Final  Frameworks  for  Late 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldltfe  Service 
50  CFR  Part  20 

Migratory  Bird  Hunting;  Rrwl 
Frameworks  for  Late  Season 
Migratory  Bird  Hunting  Regulations 

aqency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final  late 
season  frameworks  from  which  States 
may  select  season  dates,  limits  and 
other  options  for  the  1984-85  migratory 
bird  hunting  season.  The  earliest  of 
these  seasons  generally  commences  on 
or  about  October  1. 1984,  and  include 
most  of  those  for  waterfowl. 

The  frameworks  are  similar  to  those 
in  effect  last  hunting  season  except 
restrictive  regulations  have  been 
developed  in  the  Pacific  Flyway  for 
cackling  and  dusky  Canada  geese  and 
white-fronted  geese,  and  in  the 
Mississippi  Flyway  for  Mississippi 
Valley  Population  Canada  geese.  In  the 
Atlantic  Flyway  the  option  for  an 
experimental  permit  season  for 
whistling  swans  will  be  offered  in  North 
Carolina.  The  Service  continues  its 
program  of  stabilized  duck  hunting 
regulations  into  the  1984-85  hunting 
season  as  the  Rfth  year  of  a  5-year 
cooperative  study  with  Canada. 
Restrictions  initiated  in  1983-84  to 
reduce  the  black  duck  harvest  will  be 
continued  this  year. 

The  Service  responds  to  the  comments 
received  following  notice  of  the  National 
Wildlife  Federation  petition  concerning 
lead  poisoning  in  bald  eagles. 

The  Service  armually  prescribes 
hunting  regulations  frameworks  to  the 
States.  The  effects  of  this  final  rule  are 
to  facilitate  the  selection  of  hunting 
seasons  by  the  States  and  to  further  the 
establishment  of  the  late  season 
migratory  bird  hunting  regulations  for 
the  1984-85  season.  State  selections  will 
be  published  in  the  Federal  Register  as 
amendments  to  55  20.104  through  20.107 
and  5  20.109  of  Title  50  CFR  Part  20. 

EFFECnvi  date:  This  rule  takes  effect 
on  September  14. 1984.  Tentative  State 
selections  of  seasons  and  other  options 
based  on  the  proposed  frameworks  were 
due  no  later  than  August  31, 1984. 

addresses:  Send  State  season 
selections  to:  Director  (FWS/MBMO), 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior.  Washington, 
D.C.  20240.  Comments  received  on  the 
proposed  late  season  frameworks  are 


available  for  public  inspection  during 
normal  business  hoiu-s  in  Room  536. 
Matomic  Building,  1717  H  Street.  NW.. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT 
Rollin  D.  Sparrowe,  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC.  20240,  (202) 
254-3207. 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.).  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  mioratory 
game  birds,  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  23, 1984,  the  U.S.  Fish  and 
Wildhfe  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (49  FR  11120] 
proposals  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  21.  July  16 
(later  extended  to  July  16),  and  August 
17  (later  extended  to  August  29).  1984, 
respectively,  for  the  1984-85  Alaska, 
Hawaii,  Puerto  Rico  and  Virgin  Islands 
hunting  seasons;  other  early  hunting 
seasons;  and  the  late  hunting  seasons 
frameworks.  That  document  dealt  with 
the  establishment  of  hunting  seasons, 
shooting  hours,  areas  and  limits  for 
migratory  game  birds  under  55  20.101 
through  20.107  and  20.109  of  Subpart  K. 
A  supplemental  proposed  rulemaking  for 
both  the  early  and  late  season 
frameworks  appeared  in  the  Federal 
Register  dated  June  13. 1984  (49  FR 
24417). 

On  July  9, 1984.  the  Service  published 
for  public  conunent  in  the  Federal 
Renter  (49  FR  28026)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  specifically  with  frameworks  for 
early  season  migratory  bird  hunting 
regulations.  On  July  19, 1984,  the  Service 
published  in  the  Federal  Register  (49  FR 
29238)  a  fourth  document  containing 
final  frameworks  for  Alaska,  F>uerto 
Rico  and  the  Virgin  Islands,  and  on 
August  7, 1984  (49  FR  31421)  a  fifth 
document  containing  final  frameworks 
for  other  early  seasons  for  migratory 
bird  hunting  regulations  from  which 
State  wildlife  conservation  agency 
officials  selected  early  season  hunting 
dates,  hours,  areas  and  limits  for  the 
1984-85  seasons.  On  August  20, 1984.  the 
Service  published  in  the  Federal 
Register  (49  FR  33090),  a  sixth  document 


containing  proposed  frameworks  for  late 
season  migratory  bird  hunting 
regulations.  On  August  31. 1984,  the 
Service  published  in  the  Federal 
Register  (49  FR  34648)  a  seventh 
document  consisting  of  a  final  rule 
amending  Subpart  K  of  Title  50  CFR  Part 
20  to  set  hunting  seasons,  hours,  areas 
and  limits  for  mourning  doves,  white- 
winged  doves,  band-tailed  pigeons,  rails, 
woodcock,  snipe  and  gallinules; 
September  teal  seasons;  sea  ducks  in 
certain  defined  areas  of  the  Atlantic 
Flyway;  ducks  in  September  in  Florida. 
Iowa,  Kentucky  and  Tennessee;  sandhill 
cranes  in  the  Central  Flyway  and 
Arizona;  sandhill  cranes  and  Canada 
geese  in  southwestern  Wyomuig; 
migratory  game  birds  in  Alaska.  Hawaii. 
Puerto  Rico  and  the  Virgin  Islands;  and 
special  falconry  seasons.  This  document 
is  the  eighth  in  the  series  and 
establishes  final  frameworks  for  late 
season  migratory  bird  hunting 
regulations  for  the  1984—85  season. 

These  proposed  regulations  contain 
no  information  collections  subject  to 
Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980. 

Review  of  Public  Comments  and  the 
Service's  Response 

Written  Comments  Received 

In  the  Federal  Register  dated  June  13, 
1984  (at  49  FR  24418),  the  Service 
responded  to  comments  received  up  to 
that  time  on  proposed  late  season 
frameworks.  Eleven  statements  made  at 
the  public  hearing  on  proposed  late 
hunting  season  frameworks  and  597 
additional  written  comments  were 
summarized  and  responded  to  in  the 
Federal  Register  dated  August  20, 1984 
(at  49  FR  33093).  Since  then  863  written 
comments  have  been  received.  In 
several  cases,  more  than  one  comment 
was  received  from  the  same  respondent, 
and  in  some  others  views  were  offered 
on  more  than  one  regulatory  subject. 
The  new  comments  originated  from  19 
states.  44  organizations  and  a  number  of 
individuals.  They  are  summarized  and 
responded  to  according  to  the  regulatory 
topics  identiHed  in  the  Federal  Register 
dated  March  23. 1984  (49  FR  11120).  The 
Service  also  gave  notice  in  the  August 
2a  1984  Federal  Register  (at  49  FR 
33091)  of  receipt  of  a  petition  from  the 
National  Wildlife  Federation  (NWF) 
recommending  immediate  action  to 
protect  bald  eagles  from  lead  poisoning. 
The  Service  solicited  comment  on  the 
NWF  proposals.  The  following  relates  to 
the  petition  and  the  comments: 
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The  Impact  of  Lead  Shot  on  Bald 
Eagles — Notice  of  Alternative 
Conservation  Measures 

As  discussed  in  more  detail  in  the 
pages  that  follow,  one  of  the  most 
emotional  and  intensely  debated  issues 
arising  under  the  1984-85  waterfowl 
season  regulations  process  has  been  the 
effect  of  lead  shot  on  the  American  bald 
eagle.  Although  the  Fish  and  Wildlife 
Service  has  been  studying  this  issue  for 
some  time,  a  recent  petition  on  the 
subject  from  the  National  Wildlife 
Federation  (NWF)  requesting  emergency 
regulatory  action  has  intensified  the 
Service's  assessment  of  the  problem. 

Regardless  of  its  cause,  lead  poisoning 
in  bald  eagles  is  occurring  and 
additional  work  is  needed  to  provide  a 
better  understanding  of  the  ecological 
relationship  and  biological  significance 
of  this  type  of  mortality  in  bald  eagles. 
The  ecological  relationship  between 
bald  eagles  and  waterfowl  also  requires 
strong  consideration  in  assessing  bald 
eagle/lead  poisoning.  Issues  of  concern 
include  the  species  of  waterfowl  (geese 
vs  ducks)  being  used  as  a  food  base:  the 
number  of  waterfowl  being  consumed 
by  bald  eagles:  the  time  of  year  when 
eagles  are  feeding  on  these  waterfowl; 
the  length  of  time  of  bald  eagle- 
waterfowl  interactions  at  specific  sites: 
and,  the  use  of  toxic  and  non-toxic  shot 
all  play  major  roles  in  infiuencing  the 
occurrence  of  lead  poisoning  in  bald 
eagles. 

In  order  to  get  a  better  perspective  on 
this  problem,  the  Service  has  convened 
a  number  of  meetings  in  recent  weeks 
among  representatives  from  its 
endangered  species,  research,  and 
migratory  bird  programs.  Wholly  apart 
from  the  Service's  responsibilities 
towards  the  bald  eagle  established 
under  section  7(a)(2)  of  the  Endangered 
Species  Act.  the  mission  of  this  group  of 
technical  and  resource  experts  was  to 
formulate  conservation  measures  which 
could  reasonably  be  expected  to  provide 
credible  biological  information  and  long 
term  solutions  to  the  problem  of  lead 
poisoning  of  bald  eagles. 

The  preliminary  conservation 
recommendations  from  this  ad  hoc 
working  group  have  now  been 
completed.  In  order  to  provide  the  public 
with  an  opportunity  to  comment  on 
these  proposed  conservation  measures, 
the  Service  is  publishing  them  in  this 
issue  of  the  Federal  Register.  All  public 
comments  on  these  measures  received 
within  the  next  45  days  will  be  taken 
into  account  in  formulating  the  Service's 
final  conservation  measures  for 
addressing  the  problem  of  lead 
poisoning  in  bald  eagles. 


The  National  Wildlife  Federation 
petition  on  lead  shot 

As  noted  in  the  August  20th  proposed 
frameworks  publication,  the  NWF 
petitioned  the  Service  at  the  August  1. 
1984,  public  hearing  to  take  emergency 
action  in  responding  to  lead  poisoning  in 
bald  eagles.  In  particular,  the  NWF 
divided  95  counties  around  the  country 
into  so-called  "Class  I"  or  "Class  U" 
areas.  Class  I  areas  were  identified  by 
the  NWF  as  areas  where  there  had  been: 
(a)  At  least  one  bald  eagle  death  from 
lead  poisoning  since  1966;  (b)  a 
concentration  of  fifteen  or  more 
wintering  bald  eagles:  and  (c)  at  least 
one  documented  death  of  a  waterfowl 
due  to  lead  poisoning  or  a  5  percent  lead 
shot  ingestion  rate  for  waterfowl  in  the 
areas  and  (d)  the  absence  of  a  non-toxic 
shot  zone.  Class  II  areas  were  identified 
as  areas  where  there  had  been:  (a)  a 
concentration  of  fifteen  or  more 
wintering  bald  eagles:  and  either  (b)  one 
or  more  bald  eagles  with  lead  poisoning, 
regardless  of  whether  the  poisoning  was 
lethal  or  sublethal  (included  in  this 
category  were  bald  eagles  whose  lead 
poisoning  had  only  been  preliminarily 
diagnosed  at  the  time  of  the  August  1st 
petition):  or  (c)  at  least  one  death  of  a 
waterfowl  due  to  lead  poisoning  or  a  5 
percent  lead  shot  ingestion  rate  for 
waterfowl  in  the  area. 

The  NWF  petitioned  the  Service  to 
immediately  designate  non-toxic  shot 
zones  for  all  Class  I  areas  for  the  1984- 
85  season,  or  in  the  alternative,  to 
exercise  on  an  emergency  basis  the 
agency's  closure  authority  under  the 
Migratory  Bird  Treaty  Act  and  prohibit 
all  waterfowl  hunting  in  those  areas  for 
the  1984-85  season.  The  NWF 
demanded  that  the  Service  immediately 
propose  a  regulation  for  Class  II  areas 
which  would  establish  the  areas  as  non- 
toxic shot  zones  for  the  1985-86  season. 
As  was  noted  in  the  Service's  August 
20th  publication  in  the  Federal  Register. 
the  designation  of  steel  shot  zones  was 
beyond  the  scope  and  intent  of  the 
August  1st  public  hearing  and  the 
proposed  rule  on  late  season  waterfowl 
frameworks.  For  reasons  set  forth  in 
more  detail  later  in  this  document,  the 
Fish  and  Wildlife  Ser\'ice  has 
historically  bifurcated  the  regulatory 
process  establishing  waterfowl 
frameworks  (e.g.  seasons  and  bag  limits) 
from  the  regulatory  process  establishing 
non-toxic  shot  zones.  Thus,  that  part  of 
the  NWF  petition  regarding  the 
emergency  establishment  of  steel  shot 
zones  for  Class  I  areas  was  not  germane 
to  the  regulatory  process  at  hand. 
Instead,  the  Service  intended  to  sohcit 
public  comment  on  the  NWFs  steel  shot 
request  in  conjunction  with  a  mid- 


September  publication  of  steel  shot  zone 
modifications  proposed  for  the  1985-86 
season. 

Summary  of  Major  Comments 

In  response  to  the  August  20th 
publication,  twenty-one  comments  were 
received  on  the  NWF  petition.  Letters 
fi-om  the  NWF.  the  Sierra  Club  Legal 
Defense  Fund.  Inc.,  National  Audubon 
Society,  The  Wildlife  Society,  Center  for 
Environmental  Education.  The  Izaak 
Walton  League  of  America,  Natural 
Resources  Defense  Council.  Inc.,  and 
World  Wildlife  Fund-U.S.  were  in 
support  of  the  petition  submitted  by  the 
NWF.  Letters  from  The  Sportmen's 
Clubs  of  Texas.  Inc..  South  Carolina 
Wildlife  Federation,  and  six  individuals 
were  also-in  support  of  the  NWF 
petition. 

The  National  Rifie  Association  (NRA) 
submitted  comments  which  questioned 
the  emergency  nature  of  the  NWF 
petition  and  the  validity  of  some  of  the 
county  designations  by  the  NWF.  The 
NRA  requested  the  economic  impacts  of 
the  NWF  petition  be  carefully  analyzed 
and  adequate  time  for  public  comment 
be  permitted  by  the  Service  before  final 
decisions  are  made. 

The  Arizona  Game  and  Fish 
Department  questioned  the  need  for 
emergency  action.  They  stated  that 
action  taken  without  adequate  warning 
to  hunters  and  ammunition  suppliers 
tends  to  cause  unnecessary  resentment. 

In  addition,  a  resident  in  Holt  County, 
Missouri,  a  Class  I  area  in  the  NWF 
analysis,  objected  to  the  NWF  petition. 
He  questioned  the  adequacy  of  steel 
shot  as  a  replacement  for  lead  shot  and 
expressed  concern  over  the  negative 
economic  impacts  of  the  actions 
outlined  in  the  NWT  petition. 

Finally,  the  Federal  Cartridge 
Corporation  commented  that  the 
ammunition  industry  needs  12  to  14 
months  notice  when  changes  in  steel 
shot  zones  are  made.  This  period  allows 
time  to  remove  lead  shot  inventories 
and  produce  and  distribute  steel  shot 
ammunition.  For  these  reasons  the 
Federal  Cartridge  Corporation  requested 
that  the  implementation  of  steel  shot  in 
additional  areas  be  delayed  until  1985. 

None  of  the  comments  identified 
above  presented  the  Service  with  new 
technical  data  or  information  which  the 
Service  did  not  already  have. 

The  NW?  submitted  the  most 
extensive  comments  on  the  issue.  The 
Federation  objected  to  the  fact  that  the 
Service  formally  submitted  for  public 
comment  only  that  part  of  its  petition 
dealing  with  the  emergency  closure  of 
its  Class  I  areas  to  the  hunting  of 
waterfowl.  The  Federation  also  ' 
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contended  that  the  Service  failed  to 
justify  this  procedure.  In  addition,  the 
NWF  criticized  the  Service  for  what  it 
characterized  as  a  failure  to  respond  in 
a  timely  fashion  to  a  known  problem 
involving  lead  poisoning  in  bald  eagles. 
It  objected  to  a  statement  in  the  August 
20th  publication  implying  that  a  revised 
Biological  Opinion  on  the  subject 
stemming  from  reinitiated  Section  7 
consultation  had  been  signed  on  the  15th 
of  August  when  it  actually  had  been 
signed  on  the  27th  of  that  month.  The 
NWF  also  demanded  that  a  ^al 
response  be  made  to  its  petition  by 
September  14,  the  anticipated 
publication  date  of  the  late  season  final 
frameworks.  Finally,  the  NWF 
demanded  the  Service  immediately 
issue  a  proposed  rule  designating  all  of 
the  Federation's  Class  II  areas  as  steel 
shot  zones  for  the  1985-86  season.  The 
other  public  comments  in  support  of  the 
NWF  petition  generally  raised  the  same 
points. 

FWS  Biological  Assessment  of  the 
Scientific  Methodology  and 
Assumptions  of  the  NWF  Petition  and 
Report 

Before  responding  in  detail  to  the 
public  comments  of  the  NWF  and 
others,  the  Service  believes  that  it  would 
be  helpful  to  summarize  its  biological 
assessment  of  the  scientific  literature, 
methodology  and  assumptions  which 
served  as  the  basis  for  the  NWF  petition 
and  report. 

A.  Summary  of  Literature  on  Lead 
Poisoning  of  Bald  Eagles 

Recognition  of  lead  poisoning  as  a 
cause  of  mortahty  among  bald  eagles  is 
of  recent  origin  (Mulhem  et  al.,  1970). 
An  increasing  number  of  diagnosed 
cases  of  this  disease  are  being  reported 
to  the  National  Wildlife  Health 
Laboratory  (NWHL).  However,  far  less 
is  known  about  lead  poisoning  in  bald 
eagles  than  in  waterfowl  because  of  the 
limited  number  of  experimental  studies 
carried  out  on  this  species. 

There  is  one  experimental  study 
involving  lead  dosing  of  bald  eagles.  In 
this  study,  four  out  of  Hve  bald  eagles 
that  received  lead  died  (Pattee  et  al.. 
1981),  and  the  fifth  became  blind  and 
was  sacriHced  after  133  days.  The  span 
of  time  from  ingestion  to  death  after 
initial  dosing  of  the  four  eagles  that  died 
was  10, 12.  20  and  125  days  (Hoffman  et 
al..  1961).  These  birds  were  given  an 
initial  dosage  of  10  number  4  lead  shot. 
Regurgitation  of  shot  required  redosing 
and  resulted  in  actual  numbers  of  shot 
fed  varying  from  10  to  155.  The  number 
of  shot  recovered  at  necropsy  varied 
from  1  to  10,  and  the  number  of  shot 


recovered  as  a  result  of  being  expelled 
by  the  eagles  varied  from  5  to  145. 

The  study  by  Pattee  et  al.  (1981), 
demonstrates  that  ingestion  of  lead  shot 
can  result  in  bald  eagle  mortality, 
provided  shot  is  retained  long  enough 
for  lead  absorption  to  occur.  It  did  not 
determine  what  causes  retention  of  lead 
pellets.  However,  it  appears  that  once 
pellets  have  been  retained  in  bald 
eagles  for  more  than  24  hours,  there  is  a 
tendency  for  continued  retention  of  the 
shot  for  a  prolonged  period  (Redig, 
1978).  Lead  concentrations  in  liver  tissue 
of  the  four  birds  that  died  in  Pattee's 
study  ranged  between  11.5  and  27.0  ppm 
(wet  weight  basis).  Those  findings  are 
consistent  with  experimental  data  from 
lead  studies  in  waterfowl  and  are 
supportive  of  diagnostic  evaluations  of 
eagle  mortality  made  by  the  NWHL  and 
other  laboratories. 

There  are  two  differences  between  the 
cause  of  lead  poisoning  in  bald  eagles 
and  in  waterfowl.  These  are  methods  of 
lead  ingestion  and  time  of  ingestion  until 
death.  Ingestion  of  lead  shot  as  a  result 
of  feeding  activities  occurs  for  both 
eagles  and  waterfowl.  However,  for 
waterfowl  the  principal  source  of 
exposure  is  spent  lead  shot  deposited  in 
waterfowl  hunting  areas.  The  major 
source  of  lead  exposure  for  bald  eagles 
is  thought  to  be  shot  lodged  in  the  tissue 
of  food  animals  (Redig,  1978;  Pattee  and 
Hennes,  1983). 

The  second  important  difference  is  the 
lead  intoxication  process.  Data  on  bald 
eagles  and  other  raptors  indicate  that 
lead  intoxication  is  a  slower  process  in 
raptors  than  in  waterfowl.  The  time 
involved  between  exposure  and  death 
may  span  more  than  a  month  in  bald 
eagles  (Redig.  1979),  while  waterfowl 
typically  succumb  or  recover  within  3 
weeks.  It  also  appears  that  the  period  of 
debilitation  prior  to  death  is  more 
prolonged  in  waterfowl  than  in  bald 
eagles.  The  result  is  that  waterfowl  with 
acute  lead  poisoning  are  less  mobile 
than  bald  eagles  with  acute  lead 
poisoning.  It  ia  this  greater  mobility  of 
the  eagles  during  this  period  that  makes 
it  more  difficult  to  indentify  areas 
containing  high  concentrations  of  lead 
shot  that  serve  as  the  source  of  lead  in 
bald  eagle  deaths. 

B.  Critique  of  National  Wildlife 
Federation  Class  I  and  II  Selection 
Criteria 

The  methods  used  by  the  NWF  to 
identify  bald  eagle/lead  poisoning  raise 
questions  that  need  to  be  addressed 
before  the  conclusions  reached  by  NWF 
can  be  adequately  evaluated  and 
confirmed.  These  questions  involve  the 
biological  basis  for  NWF's  identification 
of  specific  counties  as  problem  areas 


requiring  the  use  of  non-toxic  shot 
Attention  is  focused  on  the  foUowing: 

(1)  Utilization  of  waterfowl/lead 
poisoning  problem  areas  as  a  criterion 
for  identifying  bald  eagle  problem 
areas.  The  Service  believes  the  primary 
cause  of  lead  poisoning  in  bald  eagles  is 
from  the  ingestion  of  shot  embedded  in 
the  tissues  of  birds  hit,  but  not  retrieved 
by  hunters,  rather  than  consumption  of 
lead  poisoned  waterfowl.  Therefore,  the 
basis  for  using  waterfowl  lead  poisoning 
problem  areas  to  define  bald  eagle 
problem  areas  is  questionable. 

Furthermore,  the  definition  of 
waterfowl/lead  poisoning  areas  based 
on  duck  or  goose  gizzard  collections 
with  a  5  percent  incidence  of  ingested 
shot,  represents  an  arbitrary 
designation.  It  cannot  be  assumed  that  a 
5  percent  incidence  of  shot  in  gizzards 
will  result  in  lead  poisoning.  Finally, 
NWF's  use  of  a  single  case  of  lead 
poisoning  in  waterfowl  within  a  county 
during  the  past  10  years  to  define  a 
waterfowl/lead  poisoning  area  is 
questionable.  Differences  in  opinion 
about  what  constitutes  a  lead  poisoning 
area,  and  the  significance  of  lead 
poisoning  as  a  mortality  factor  in 
waterfowl,  continue  to  be  the  most 
difficult  and  controversial  aspects  of 
dealing  with  the  lead  poisoning  issue. 

The  petition  also  does  not  indicate 
what  criteria  were  used  to  verify  the 
occurrence  of  lead  poisoning  in 
waterfowl  (page  8,  section  A  1).  In  view 
of  the  weight  being  given  to  a  single 
case  of  documented  lead  poisoning,  a 
rigorous  examination  is  needed  to 
determine  what  constitutes  verification. 

(2)  Identification  of  lead  poisoning  in 
bald  eagles  as  a  criterion  for  identifying 
lead  poisoning  problem  areas.  Lead 
poisoning  as  a  cause  of  death  in  bald 
eagles  cannot  be  defined  solely  on  the 
basis  of  a  lead  Hver  concentration  of  10 
ppm  or  greater  (wet  weight)  (NWF 
report,  p.  11-12)  because  toxicology  is 
only  one  part  of  the  diagnostic  process 
used  in  assessing  the  cause  of  bald  eagle 
mortality. 

Experimental  values  of  lead  in  soft 
tissues  of  bald  eagles  are  available  from 
five  eagles,  four  of  which  died  (Pattee  et 
al.,  1981).  This  small  sample  is  an 
inadequate  one  on  which  to  base  rigid 
judgments  regarding  lead  concentrabons 
in  soft  tissues.  Enough  exceptions  have 
been  observed  in  lead  concenfrations  in 
the  soft  tissues  of  birds  to  question 
seriously  the  validity  of  assessments  of 
lead  poisoning,  based  solely  on  tissue 
concentrations  of  lead. 

The  National  Wildlife  Federation  cites 
an  exception  to  the  10  ppm  criterion  by 
selecting  6  ppm  with  associated  clinical 
signs  as  being  diagnostic  of  lead 
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poisoning  in  bald  eagles.  Using  such  a 
criterion  is  invalid  because  differences 
in  response  of  individual  birds  to  lead 
can  result  in  higher  concentrations  of 
lead  being  present  without  a  diagnosis 
of  lead  poisooing  being  issued. 
Conversely,  a  difference  in  response  can 
result  in  lead  concentrations  in  liver 
tissue  below  10  ppm  also  being 
diagnosed  as  lead  poisoning. 

The  petition  does  not  indicate 
whether  the  hfWF  used  the  diagnoses  of 
pathologists  reporting  cases  they 
reviewed,  or  whether  they  reevaluated 
those  cases  based  on  the  criteria  stated 
on  page  12  of  their  report.  If  changes 
were  made,  the  biological  validity  of 
any  alterations  in  the  diagnoses  needed 
to  be  assessed.  This  is  especially  true  if 
clinical  signs  were  used  as  criteria.  It  is 
not  clear  whether  NWF  used  the  term 
clinical  signs  to  include  postmortem 
findings.  Clinical  signs  are  associated 
with  live  birds  and  are  not  specific  for 
lead  poisoning.  Pathology  at  necropsy 
and  histopathological  evaluations  are 
better  indicators  of  lead  poisoning  than 
are  clinical  signs. 

Evaluation  of  sublethal  levels  in  body 
tissues  of  bald  eagles  is  subject  to 
opinion.  Although  a  great  deal  of 
supposition  is  possible,  a  strong 
biological  basis  is  lacking  to  support  the 
many  hypotheses  regarding  effects  of 
these  tissue  lead  concentrations. 

Sublethal  levels  of  lead  in  body 
tissues  clearly  demonstrate  exposure  to 
lead.  Enzyme  assays  clearly 
demonstrate  some  disruptive  effects  of 
lead  on  certain  biological  functions. 
However,  extrapolation  of  these  and 
other  findings  to  an  assessment  of  bald 
eagle  survival  and  reproduction, 
following  exposure  to  sublethal  levels  of 
lead,  is  questionable. 

FWS  Response  to  Public  Comments  on 
the  NWF  Petition 

Having  employed  the  above  analysis 
in  measuring  the  scientific  validity  of  the 
NWFs  petition  and  its  assessment  of  an 
emergency,  the  Service  will  now 
respond  to  the  major  public  comments 
received  on  the  NWF  petition: 

A.  The  failure  to  request  expressly 
public  comment  on  that  part  of  the  NWF 
petition  regarding  emergency  steel  shot 
designations.  All  twenty-one  of  the 
public  comments  received  addressed  the 
steel  shot  portion  of  the  Federation's 
petition.  Regardless  of  that  fact,  the 
Service  beheves  that  that  part  of  the 
NWF  petition  dealing  with  emergency 
designation  of  steel  shot  zones  was 
beyond  the  scope  and  subject  matter  of 
the  August  20th  proposed  rule.  That 
proposed  rule  was  intended  to  cover  the 
establishment  of  late  season 
frameworks  and  not  the  designation  of 


steel  shot  zones.  The  latter  issue  has 
been  histoncally  addressed  in  a 
separate  series  of  rulemakings  that 
follow  an  entirely  different  timetable 
than  that  utilized  for  regulations 
involving  annual  seasons  and  bag  limits. 
This  bifurcation  of  the  migratory  bird 
hunting  regulatory  process  has  been 
employed  for  a  number  of  reasons.  Final 
administrative  decisions  on  the  content 
of  migratory  bird  frameworks  must 
necessarily  be  made  at  the  end  of 
summer  after  the  last  breeding  ground 
surveys  have  been  completed  and  an 
assessement  of  the  fall  flight  is 
developed.  Although  time  is  of  the 
essence  at  that  point,  generally  the 
States  are  able  to  complete  their  own 
administrative  review  procedures  on  the 
selection  of  seasons  and  bag  limits 
before  the  start  of  the  fall  himting 
season. 

On  the  other  hand,  the  designation  of 
new  steel  shot  zones  requires 
substantially  more  lead  time  for  the 
implementation  of  final  administrative 
decisions,  One  of  tfie  primary  reasons 
for  this  has  been  that  every  year  since 
1978,  the  Service  has  had  a  rider 
attached  to  its  appropriation  bill  which 
bars  it  from  spending  funds  to 
implement  and  enforce  final  steel  shot 
regulations  without  the  approval  of  the 
affected  State  Fish  and  Wildlife  agency. 
Thus,  as  a  matter  of  law,  this 
appropriations  limitation  precludes  the 
very  sort  of  unilateral  Federal 
designation  of  steel  shot  zones  that  the 
NWF  petition  demanded  for  its  Class  I 
areas  for  the  1984-85  season.  And,  it  is 
important  to  note,  the  appropriation 
act's  Umitation  on  Service  action  is 
controlling  even  in  the  face  of  other 
substantive  agency  obligations  under 
statutes  like  the  Endangered  Species 
Act. 

Given  the  appropriations  rider,  and 
local  controversies  which  can  surround 
each  new  steel  shot  zonal  designation. 
sufficient  lead  time  must  be  built  into 
the  regulatory  process  to  allow  for 
extensive  consultation  with  the  affected 
States.  As  a  general  matter,  the  Service 
attempts  to  finalize  steel  shot 
designations  one  year  in  advance  of  the 
actual  affected  season.  In  the  case  of  the 
1984-85  season,  for  example,  the  last 
Federal  Register  publication  on  steel 
shot  occurred  in  June  of  1983  (48  FR 
26457). 

Often  one  of  the  crucial  factors  for 
gaining  State  approval  is  the  availability 
of  nontoxic  shot.  Since  most  wholesale 
orders  for  ammunition  are  received  by 
late  spring,  and  not  all  major 
ammunition  manufacturers  have 
regional  distribution  centers  capable  of 
rapidly  reallocating  limited  supplies  of 
steel  shot  an  unexpected  conversion  to 


steel  shot  in  Augast  or  September  wouM 
for  all  practical  purposes  close  down  the 
fall  hunt  The  Service  and  the  States  are 
aware  of  this  potential  effect  which  is 
one  of  the  reasooa  luhy  they  try  to  avoid 
the  sort  of  predpitoua  regulatory  action 
advocated  by  the  NWF  for  Class  1  areas. 
Moreover,  since  to  much  lead  time  on 
the  designatioB  of  steel  shot  zones  is 
built  into  the  Federal  rulemaking 
process,  many  States  print  up  and 
distribute  their  hunter  informational 
materials  on  lead  and  steel  requirements 
well  m  advance  of  the  esUbhshment  of 
final  State  seasons  and  bag  limits.  A  last 
minute  conversion  to  steel  shot  would  in 
most  instances  hopelessly  confuse  the 
hunting  public  and  make  the  successful 
enforcement  of  a  new  steel  shot 
requirement  virtually  impossible. 

In  summary,  both  as  a  matter  of  law 
and  as  a  siatter  of  policy,  the  Service 
was  not  being  arbitrary  and  capricious, 
nor  acting  in  violation  of  Federal  law,  by 
deferring  public  consideration  of  the 
NWF  steel  shot  proposal  until  the  next 
scheduled  publication  of  steel  shot 
proposals  for  the  1985-86  season  which 
is  currently  set  for  mid-September.  The 
appropriations  rider  precludes  the 
Service  &t)m  unilaterally  covertii^  the 
Class  I  areas  into  1984-85  steel  shot 
zones.  Since  there  was  no  practical  or 
legally  authorized  opportunity  for  the 
Service  to  implement  the  1984-85  Class  I 
proposal,  the  Service  intends  to  solicit 
public  comment  formally  in  the  mid- 
September  publication  on  NWF  petition 
in  the  context  of  a  proposal  to  designate 
Class  I  and  Class  II  areas  as  non-toxic 
shot  zones  for  1985-86.  Although 
submitting  it  for  public  comment  the 
Service  would  not  be  endorsing  it  as  a 
proposed  rule. 

B.  Lead  poisoning  in  bald  eagles.  The 
NWF  and  others  criticized  the  Service 
for  not  having  acted  sooner  in  dealing 
with  lead  poisoning  problem  in  bald 
eagles.  To  date,  most  research  on  lead 
poisoning  has  focused  on  waterfowl  and 
even  this  effort  has  produced  tentative 
conclusions.  Moreover,  as  noted  in  the 
August  27th  Biological  Opinion  written 
by  the  Endangered  Species  Office,  not 
only  is  lead  poisoning  not  jeopardizing 
continued  existence  of  the  bald  eagle 
nationwide,  the  ea^e  is  in  fact 
continuing  its  recovery  and  is  increasing 
in  number.  In  fact  the  National  Wildlife 
Federation's  own  recent  national 
population  survey  of  bald  eagles 
showed  an  increase  of  over  900  eagles 
from  last  year.  Because  the  resources 
available  for  the  endangered  species 
recovery  program  are  not  inexhaustible, 
the  Service  felt  it  was  justified  in 
concentrating  its  research  efforts  on 
more  critically  endangered  species  like 
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the  whooping  crane  or  the  California 
condor. 

Given  the  increase,  however,  in  both 
the  public's  concern  over  this  matter 
and  the  number  of  eagles  recently 
diagnosed  as  having  died  of  lead 
poisoning,  the  Service  recognizes  the 
need  to  intensify  its  efforts  to  resolve 
this  problem.  The  Service  believes  the 
preliminary  conservation  measures  set 
forth  in  this  issue  of  the  Federal  Register 
is  a  positive  step  and  responds  to  the 
criticism  of  the  NWF  and  others. 

C.  NWF  demand  for  FWS  to  publish 
by  September  14  both  a  response  to  its 
steel  shot  petition  for  Class  I  Areas  and 
a  proposed  rule  for  the  Class  II  Areas 
for  1985-86.  The  Service  believes  that 
the  detailed  discussion  of  the  NWF 
petition  for  Class  I  Areas  in  the 
preceding  pages  adequately  addresses 
the  first  part  of  the  Federation's 
demand.  As  for  the  immediate  issuance 
of  a  steel  shot  proposed  rule  for  the 
NWFs  Class  n  Areas,  the  Service  has 
made  a  commitment  to  solicit  public 
comment  on  this  request  in  its  next 
regularly  scheduled  publication  of  its 
1985-88  steel  shot  proposals.  Moreover, 
the  Service  is  proposing  its  own 
alternative  conservation  measures  in  the 
general  public  notice  section  of  this 
Federal  Register  and  has  set  mid- 
December  as  the  target  date  for  making 
a  decision  on  the  proposed  designation 
of  steel  shot  zones  for  a  number  of  the 
Federation's  Class  n  Areas. 

D.  The  use  of  the  Service's  emergency 
closure  authority  under  the  Migratory 
Bird  Treaty  Act  Many  of  the 
commenters  in  favor  of  the  NWF 
petition  supported  its  alternative  request 
that  the  Service  close  down  waterfowl 
hunting  in  Class  I  Areas  on  an 
emergency  basis  if  steel  shot  zones  were 
not  designated  for  those  areas  this  fall. 
After  a  careful  review  of  all  relevant 
information  on  this  matter,  the  Service 
has  decided  against  exercising  its 
emergency  closure  powers  as  requested. 
To  begin  with,  the  Service  is  not 
convinced  that  it  is  confronted  with  an 
emergency.  As  noted  in  the  August  27 
Biological  Opinion  on  the  NWF  petition, 
the  bald  eagle  is  steadily  continuing  its 
recovery  and  has  not  had  its  continued 
existence  jeopardized  by  lead  poisoning. 
As  noted  previously,  this  is 
substantiated  by  the  fact  that  the 
Federation's  own  recently  announced 
population  count  for  bald  eagles  showed 
an  increase  of  over  900  bald  eagles  since 
last  year.  Moreover,  the  Service's 
biological  critique  of  the  Federation's 
methodology  and  criteria  has  shown 
that  many  of  the  petition's  assumptions 
and  conclusions  are  speculative.  Given 
the  stringent  standards  the  courts  have 


devised  for  assessing  the  legality  of 
emergency  rules,  the  Service  is  not 
convinced  that  such  precipitous  action 
as  an  emergency  closure  is  either 
authorized  or  warranted  at  this  time. 
The  Service  admits  that  more  must  be 
done  to  study  the  ejects  of  lead 
poisoning  of  eagles,  but  it  feels  that 
there  is  no  crisis  facing  the  eagle,  nor  is 
there  likely  to  be  one  with  the 
implementation  of  carefully  devised 
conservation  measure  like  those  set 
forth  in  today's  general  public  notice.  By 
accelerating  its  analysis  of  the  problem 
in  an  orderly  and  logical  fashion,  the 
Service  believes  that  it  will  be  in  a  much 
better  position  by  mid-December  to 
launch  a  comprehensive  program  for 
addressing  lead  poisoning  in  bald 
eagles. 

2.  Framework  dates  for  ducks  and 
geese  in  the  continental  United  States. 
Two  comments  were  received  regarding 
frameworks  for  ducks  and  geese.  The 
National  Wildlife  Federation  and  the 
Wildlife  Legislative  Fund  of  America  (by 
letters  of  August  8  and  August  22, 1984, 
respectively)  endorsed  the  proposed  late 
season  regulations.  Both  organizations 
supported  the  Service's  proposal  to 
continue  the  stablized  duck  hunting 
regulations  study  through  the  1984-85 
season.  The  National  Wildlife 
Federation  also  urged  the  Service  to 
present  the  evaluation  of  the  stabilized 
regulations  program  as  soon  as 
practicable,  but  before  seasons  are 
established  for  1985-86. 

Response.  The  support  of  the  National 
Wildlife  Federation  and  the  Wildlife 
Legislative  Fund  of  America  for  the 
proposed  frameworks  and  continuation 
of  the  stabilized  regulations  study  is 
acknowledged.  The  Service  notes  the 
interest  of  the  Federation  in  an 
expedited  review  of  the  5-year 
stabilized  regulations  study  and  a 
presentation  of  the  evaluation  prior  to 
the  1985-86  waterfowl  seasons.  In 
response  to  similar  comments  in  the 
June  20, 1984.  Federal  Register  (at  49  FR 
33092),  the  Service  indicated  an 
intensive  review  will  be  initiated  to 
determine  what  management  measures 
should  be  implemented  in  1985, 
including  harvest  reductions  as  they 
may  be  appropriate,  to  improve  the 
status  of  duck  populations,  particularly 
mallards  and  pintails,  in  the  prairie 
breeding  grounds  of  Canada.  The 
Service's  review  and  development  of 
management  programs  will  be  a 
cooperative  effort  with  the  Flyway 
Councils,  the  Canadian  Wildlife  Service, 
and  other  appropriate  Canadian 
jurisdictions. 

3.  Black  ducks.  The  National  Wildlife 
Federation  (by  letter  of  August  8, 1984) 


endorsed  the  Service's  proposal  to 
continue  the  black  duck  harvest 
restrictions  of  1983-84  in  1984-1985  and 
1985-86  in  order  to  insure  that  the 
Service  can  evaluate  what  impact 
restrictive  regulations  have  on  black 
duck  populations. 

Response.  The  Service  acknowledges 
the  support  of  the  National  Wildlife 
Federation  for  the  proposed  black  duck 
hunting  frameworks  and  the 
continuation  of  those  frameworks 
through  the  1985-86  waterfowl  season. 

4.  Wood  ducks.  Wisconsin  (by  letter 
of  August  14, 1984]  expressed  the  view 
that  the  proposed  early  wood  duck 
season  option  offered  the  Mississippi 
Flyway  States  of  Arkansas.  Louisiana. 
Mississippi,  and  Alabama  (August  20. 
1984,  Federal  Register,  at  49  FR  33101) 
violates  the  concept  of  the  stabilized 
duck  hunting  regulations  study  and  has 
the  potential  for  impacting  northern 
nesting  wood  ducks.  They  stated  that 
because  the  affected  States  have  never 
pursued  this  option  it  should  be 
withdrawn  and  possibly  offered  Flyway- 
wide  when  the  wood  duck  population 
can  sustain  such  a  season. 

Response.  The  early  wood  duck 
season  option  was  first  offered  to  the 
above  States  by  the  Service  in  1977  in 
an  effort  to  provide  for  additional 
harvest  of  southeastern  wood  ducks,  yet 
not  increase  the  harvest  of  northern 
nesting  wood  ducks.  The  option,  offered 
every  year  since  1977,  allows  the 
additional  harvest  of  wood  ducks  for  up 
to  9  days  during  the  period  October  1-15 
provided  that  the  days  taken  are  a  part 
of  the  regular  waterfowl  season  days  of 
participating  States.  The  Service  does 
not  view  the  option  as  being  a  violation 
of  the  stabilized  duck  hunting 
regulations  program  because  it  has  been 
offered  each  of  the  previous  4  years  of 
the  5-year  study.  Although  the  eligible 
States  have  not  exercised  their  option 
for  an  early  wood  duck  season,  the 
Service  believes  it  should  continue  to  be 
offered  in  1984.  The  Service  does  not 
believe  the  early  wood  duck  season 
option  should  be  offered  Flyway-wide 
since  northern  wood  ducks  are  already 
harvested  at  a  relatively  high  rate. 

12.  Canvasback  and  redheads.  In  the 
August  20. 1984,  Federal  Register  the 
Service  accepted  a  change  in  the 
boundary  for  the  experimental 
canvasback  area  in  Maryland  and 
indicated  it  was  "incorporated  in  the 
proposed  late  season  framework  •  *  *" 
Through  error  the  requested  change  was 
not  made  in  the  August  20  Federal 
Register  but  it  is  corrected  in  these  final 
late  season  frameworks  for  migratory 
birds 
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13.  Zoning.  In  the  June  13. 1984. 
Federal  Register  (at  40  FR  24421)  the 
Service  proposed  to  apply  Central 
Flyway  duck  season  length  and 
Mississippi  Flyway  bag  limits  to  the 
West  zone  in  Louisiana  beginning  in  the 
1985-86  hunting  season.  The  Service  has 
received  25  comments  on  the  Louisiana 
proposal:  3  (1  State  and  2  individuals)  in 
support  and  22  (18  States.  2 
organizations  and  2  individuals)  in 
opposition.  The  comments  in  opposition 
identify  the  following  problems: 

1.  The  Service  has  inadequately 
considered  the  adverse  impacts  that 
implementation  of  this  proposal  could 
have  on  Central  and  Mississippi  Flyway 
duck  resources. 

2.  The  proposal  is  inconsistent  with 
the  concept  of  Federal-State  cooperative 
waterfowl  management  in  that  is  was 
developed  by  Louisiana  and  the  Service 
without  consultation  with  or 
participation  by  other  concerned  States. 

3.  The  proposal  narrowly  addresses 
the  relationship  between  the  Mississippi 
and  Central  Flyways  only  with  respect 
to  Louisiana.  It  ignores  this  relationship 
with  respect  to  other  States  in  the 
Mississippi  Flyway  and  fails  to  address 
the  potential  impact  on  the  entire 
boundary  between  the  two  Flyways. 

4.  The  potential  for  further  modifying 
the  distribution  of  the  harvest  among 
States  in  the  Mississippi  and  Central 
Flyways,  which  is  already  heavily 
weighted  in  favor  of  Louisiana  has  not 
been  given  adequate  consideration. 

5.  Conclusions  drawn  from  study,  on 
which  the  proposal  is  based,  are 
strongly  influenced  by  questionable 
assumptions  regarding  dilTerences  in 
harvest  rates  between  the  Mississippi 
and  Central  Flyways. 

6.  It  is  inappropriate  at  this  time,  when 
mallard  and  other  duck  populations  are 
depressed  as  a  result  of  drought,  to 
initiate  changes  in  frameworks  that  may 
increase  duck  harvest,  especially 
mallards. 

7.  The  proposal  should  not  be 
considered  until  after  the  current 
experiment  involving  stabiUzed  duck 
hunting  regulations  has  been  completed, 
analyzed  and  evaluated. 

By  letter  of  August  16. 1984.  Michigan 
indicated  that  the  boundary  description 
of  their  Southeastern  duck  hunting  zone 
as  described  in  the  August  20, 1984, 
Federal  Register  (at  49  FR  33102)  was 
inadequate  and  provided  a  more 
detailed  description  of  the  zone. 

Response.  In  view  of  the  source  and 
nature  of  comments  received  on  the 
proposal  for  zoning  Louisiana  the 
Service  has  concluded  that  further 
action  should  be  deferred  pending 
additional  consultation  particularly  with 


the  Central  and  Mississippi  Flyway 
Councils. 

With  respect  to  the  comment  from 
Michigan,  ^e  final  frameworks  set  forth 
in  this  document  reflect  a  more,detailed 
description  of  the  Southeastern  zone  in 
Michigan. 

14.  Goose  and  Brant  Seasons.  For 
SUte  wildlife  agencies  (Wisconsin, 
Michigan,  Kentucky  and  Indiana),  3 
organizations  and  21  individuals 
commented  on  the  harvest  regulations 
proposed  in  the  August  20. 1984.  Fe<>«ral 
Re^ster  for  Mississippi  Valley 
Population  (MVP)  Canada  Geese. 

Wisconsin  noted  that  the  seasonal 
bag  limit  for  Canada  geese  in  the 
Theresa  portion  of  the  Horicon  Zone 
should  be  4  birds,  rather  than  2  as 
proposed,  and  that  no  menbon  was 
made  of  the  late  season  for  giant 
Canada  geese  normally  offered  in  the 
Mississippi  River  Zone.  Wisconsin  also 
commented  about  Canada  goose  season 
lengths  and  bag  limits  in  oth«  States. 
including  Missouri  and  Indiana,  and 
observed  tfiat  they  appeared  to  be 
inconsistent  with  efforts  to  reduce  the 
kill  of  MVP  geese. 

Michigan  objected  to  the  proposed 
regulations  as  being  more  restrictive 
than  necessary,  particularly  in  areas 
where  Tennessee  Valley  Population 
(TVP)  Canada  geese  intermingle  with 
MVP  Canada  geese.  They  recommended 
a  40-day  season  Statewide,  except  In  10 
western  counties  of  the  Upper  Peninsula 
where  the  season  would  be  25  days.  Bag 
limits  could  be  2  birds  daily  Statewide, 
except  in  the  Allegan  County  Goose 
Management  Area  where  a  l-bird  daily 
bag  limit  would  apply.  State-imposed 
quotas  would  be  established  in  the 
Seney  Zone  (500  birds).  Allegan  County 
Goose  Management  Area  (4000  birds. 
6000  in  1983).  and  Saginaw  County 
Goose  Management  Area  (5000  birds). 

Kentucky  proposed  that  the  7000 
Canada  goose  quota  assigned  to  the 
West  Kentucky  Zone  be  increased  by 
800  birds  in  recognition  of  harvest  of 
TVP  geese  in  the  Union-Henderson 
County  area. 

Indiana  proposed  that  a  40-day 
Canada  goose  season  be  offered  in 
Posey  County  with  a  quota  of  1000  birds 
assigned  to  the  Hovey  Lake  area.  When 
the  quota  is  reached,  the  Canada  goose 
season  in  Posey  County  would  be 
closed.  Indiana  also  proposed  that  the 
Canada  goose  season  length  Statewide, 
except  for  Posey  County,  be  50  days. 

Six  individuals  and  1  hunting  club  in 
Michigan  believed  that  the  season 
length  and  bag  limits  for  Canada  geese 
were  too  restrictive,  especially  as  they 
affected  hunting  for  TVP  and  giant 
Canadas. 


Three  Indiana  goose  hunters  believed 
the  pn^osed  reg^tions  for  Canada 
geese  in  Posey  County  were  too 
restrictive  and  that  Inidian  was  beii^ 
treated  unfairly  compared  with  other 
States  in  the  MVP  range. 

An  Illinois  hunting  group  indicated 
that  it  was  unfair  to  apply  reatrictions 
outside  the  Canada  goose  quota  zones, 
questioned  the  accoracy  of  harvest 
estimates,  and  recommended  a 
framework  dosing  date  of  December  31 
in  Illinois. 

Eleven  individuals  and  1  organization 
in  Tennessee  believed  the  ISOO-biid 
quoU  for  Canada  geese  in  the 
Northwest  Zone  should  be  larger  and 
compared  tin  small  Tennessee  quota 
with  the  laiger  quotas  of  other  States. 
Two  of  the  individuals  suggested  that 
quotas  elsewbere  be  reduced  to  allow  a 
larger  quota  in  Temessee.  One  of  the 
individuals  recommended  a  2-bird  daily 
bag  limit  for  Canada  geese,  and  another 
noted  that  restrictive  regulations  would 
result  in  economic  loss  because  of 
reduced  tourism. 

Response.  The  Service  will  correct  in 
the  final  frameworks  the  bag  limits  in 
the  Horicon  Zone  to  provide  for  a 
season  bag  limit  of  4  birds  instead  of  2 
birds.  The  late  season  for  giant  Canada 
geese,  from  Norember  25  to  December  9. 
in  the  Mississippi  River  Zone  of 
Wisconsin  was  inadvertently  omitted 
and  is  induded  in  tfie  final  framevrorks. 
Bag  limits  of  2  daily  and  4  in  possession 
will  be  continued  as  in  previous  years. 
In  regard  to  Wisconsin's  comments 
about  Canada  goose  hunting  regulations 
in  other  States  where  MVP  geese  are 
harvested  the  Service  is  of  the  view  that 
the  proposed  season  lengths  and  bag 
limits  will  be  effective  in  lowering  the 
kill  as  recommended  by  the  MVP 
Committee  of  the  Mississippi  Flyway 
Council. 

Michigan's  concern  that  restrictions 
on  the  harvest  of  MVP  geese  in  that 
State  will  have  the  additional  effect  of 
reducing  the  harvest  of  TVP  geese  is 
noted  and  the  Service  concurs  that  this 
is  likely  to  be  the  case  in  Michigan  as 
well  as  some  other  States  in  the  MVP 
range.  However,  in  those  areas  where 
both  MVP  and  TVP  geese  are  present  at 
the  same  bme  there  appears  to  be  no 
practical  way  to  avoid  this  situation  and 
still  provide  the  needed  reduction  in 
MVP  harvests.  The  MVP  Committee  of 
the  Mississippi  Flyway  Council  has 
unanimously  recommended  that  the  1984 
harvest  be  reduced  by  50  percent  from 
that  of  1983  to  help  reverse  the  7-year 
downward  trend.  TTiey  recommended 
that  the  season  length  throughout  the 
MVP  range  be  no  more  than  25  days. 
The  Committee  believes  that  this  is 
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necessary  in  order  to  achieve  progress 
toward  the  unanimously  accepted 
500,000  bird  population  goal,  and  the 
Service  concurs.  The  Service  believes 
the  proposed  Canada  goose  regulations 
for  Michigan  are  necessary  under  the 
circumstances.  The  Service  is  of  the 
view  that  the  proposal  by  Michigan  for  a 
25-day  season  in  the  10  western  counties 
of  the  Upper  Peninsula  and  40  days 
elsewhere  in  the  State,  a  daily  bag  limit 
of  2  geese  in  most  areas,  and  a  reduction 
of  2000  birds  in  the  harvest  quota  for  the 
Allegan  County  Goose  Management 
Area  is  inadequate  to  achieve  a  50 
percent  Statewide  reduction  in  harvest 
of  MVP  geese. 

In  Kentucky,  as  in  Michigan,  there  is 
no  clear  line  dividing  the  ranges  of  MVP 
and  TVP  Canada  geese.  Some  TVP 
geese  occur  in  the  range  occupied  by 
MVP  geese,  and  vice  versa.  Thus,  the 
proposal  to  increase  the  Kentucky 
harvest  objective  by  800  geese  to  allow 
for  kill  of  TVP  geese  within  the  MVP 
control  zone  is  considered  inappropriate 
because  no  allowance  is  made  for 
harvest  of  MVP  geese  that  occurs  in  the 
range  assigned  to  TVP  geese. 

llie  Indiana  proposal  appears  to  have 
merit  and  deserves  technical 
consideration  by  the  MVP  Committee  of 
the  Mississippi  Flyway  Council  for 
future  consideration.  The  main  question 
concerns  the  degree  to  which  harvest  at 
Hovey  Lake  is  related  to  the  County- 
wide  harvest  in  Posey  County.  The  40- 
day  season  length  proposed  by  Indiana 
is  inconsistent  with  guidelines  of  the 
MVP  Committee  that  season  length  not 
exceed  25  days. 

The  comments  by  individuals  and 
organizations  are  generally  dealt  with 
above.  The  Service  has  proposed 
restrictive  regulations  for  MVP  Canada 
geese  within  guidelines  provided  by  the 
MVP  Committee.  It  is  difficult  to  apply 
restrictions  evenly,  and  some  inequities 
may  occur.  However,  the  Service 
believes  that  a  signiBcant  effort  is 
necessary  to  reduce  the  harvest  of  these 
geese  and  make  progress  toward 
achieving  a  500.000  bird  population. 

15.  Whistling  swan.  In  the  August  20, 
1984,  Federal  Register  (at  49  PR  33101] 
the  Service  proposed  a  limited 
experimental  swan  hunt  in  North 
Carolina  beginning  in  the  1984-85 
hunting  season.  In  that  docimient  the 
Service  addressed  the  comments 
received  through  August  7th.  Since 
August  7,  an  additional  812  written 
comments  have  been  received,  212  in 
opposition  and  600  in  support  of  a  swan 
season.  Those  opposed  to  swan  himting 
continue  to  express  the  belief  swans  are 
too  special  to  be  hunted,  that  if  hunted, 
many  will  be  crippled  and  lost,  and  that 
any  agricultural  or  shellfish  losses  could 


be  alleviated  by  means  other  than 
hunting.  Those  favoring  a  season  believe 
swans  are  numerous  enough  to  sustain 
hunting  and  are  a  proper  game  species, 
that  swans  do  cause  agricultural 
damage  and  do  compete  with  other 
wildlife  for  food  resources. 

Response.  The  additional  comments 
received  in  opposition  or  support  since 
August  7  are  similar  in  content  to  those 
responded  to  in  the  August  20, 1984, 
Federal  Register  (at  49  FR  33096).  The 
recent  comments  offer  no  new  evidence 
that  a  limited  experimental  swan  season 
would  be  detrimental  to  the  eastern 
population  of  whistling  swans.  The 
Service  recognizes  that  strong 
opposition,  on  other  than  biological 
grounds,  exists  to  the  htmting  of  swans. 
The  Service  notes,  however,  that  swans 
have  been  hunted  under  permit  in  the 
Pacific  Flyway  since  1962.  The  sum  of 
that  experience  indicates  that  swans  are 
an  appropriate  game  bird  and  that 
permit  hunts  represent  a  safe  and 
cautious  approach  to  the  proper 
management  of  the  resource.  Therefore, 
a  swan  season,  with  the  constraints 
previously  noted,  is  authorized  for  North 
Carolina  in  1984-85. 

25.  Migratory  bird  hunting  in  Alaska. 
By  letter  of  August  22. 1984,  The  Wildlife 
Legislative  Fund  of  America  expressed 
concern  over  the  impact  of  illegal  taking 
of  cackling  Canada  geese,  white-fronted 
geese,  emperor  geese  and  black  brant  in 
Alaska,  whether  for  subsistence  or  other 
purposes.  They  strongly  urged  the 
Service  to  take  action  to  control  the 
spring  harvest  of  these  species  before  it 
worsens  because  it  is  having  serious 
adverse  impacts  on  the  species  and  it  is 
contrary  to  the  laws  and  treaties 
regarding  protection  of  migratory  game 
birds. 

Response.  The  Service  acknowledges 
the  concerns  expressed  by  The  Wildlife 
Legislative  Fund  of  America.  In  the 
August  20, 1984  Federal  Register  (at  49 
FR  33092)  the  Service  responded  to 
similar  concerns  expressed  by  two 
speakers  at  the  August  1, 1984,  Public 
Hearing  on  late  waterfowl  hunting 
season  regulations.  Harvest  restrictions 
on  several  species  of  geese  that  nest  in 
the  Yukon-Kuskokwim  Delta  of  Alaska 
have  been  proposed  for  1984-85.  In 
addition,  the  Association  of  Village 
Council  Presidents,  working  in 
cooperation  with  the  above  agencies  on 
behalf  of  the  residents  of  the  Yukon- 
Kuskokwim  Delta  have  agreed  to  follow 
the  same  guidelines  in  curtailing  the 
harvest  of  these  geese  in  the  Delta 
where  they  traditionally  contribute  an 
important  source  of  food  in  spring  and 
early  summer.  This  curtailment  was 
initiated  in  the  spring  of  1984.  The 
Service  is  of  the  view  that  the 


development  and  implementation  of  this 
agreement  represents  an  important  step 
toward  conservation  of  these  geese  and 
merits  continuation  until  results  of  the 
agreement  can  be  measured. 

Nontoxic  Shot  Regulations 

On  August  13, 1981,  the  Service 
published  in  the  Federal  Register  (48  FR 

40879)  final  rules  describing  nontoxic 
shot  zones  for  waterfowl  hunting.  When 
eaten  by  waterfowl,  spent  lead  pellets 
may  have  a  toxic  effect.  Nontoxic  shot 
zones  reduce  availability  of  lead  pellets 
in  selected  waterfowl  feeding  areas. 
Steel  shot  is  the  only  non-toxic  shot  type 
available  at  this  time. 

Amendments  to  these  regulations 
were  published  in  the  Federal  Register 
(47  FR  32546:  July  28, 1982  and  48  FR 
26457;  June  8, 1983).  These  amendments 
relate  to  changes  in  Indiana,  Maine, 
Massachusetts,  Nebraska,  Michigan, 
Illinois,  Florida,  and  Texas.  Some  States 
have  State  regulations  requiring  steel 
shot  for  waterfowl  hunting  in  areas  not 
included  in  the  Federal  regulations 
published  in  the  Federal  Register  on 
August  13, 1981  (46  FR  40879)  and  as 
amended. 

Some  national  wildlife  refuges  require 
use  of  steel  shot  on  hunting  areas  within 
their  boundaries,  and  these  rules  are 
published  with  other  regulations 
regarding  public  use  of  the  refuges  (Title 
50  CFR  Part  32.12— Hunting). 

Waterfowl  hunters  are  advised  to 
consult  State  and  local  regulations 
regarding  the  use  of  nontoxic  shot  for 
waterfowl  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  of  Environmental 
Quality  on  June  6, 1975,  and-notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  A 
recent  supplement  to  the  Final 
Environmental  Statement  is  the 
environmental  assessment  entitled 
"Proposed  Hunting  Regulations  on 
Eastern  Population  of  Whistling 
(Tundra)  Swans,  1984"  and  dated 
September  1984.  Copies  of  the 
environmental  assessments  are 
available  from  the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  'The  Secretary  shall 
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review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and]  "*  *  *  by  taking  such  action 
necessary  to  insure  that  any  action 
authorized,  funded,  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat  of 
such  species  *  *  *  which  is  determined 
to  be  critical."  The  Service  therefore 
initiated  Section  7  consultation  under 
the  Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 
On  July  5. 1984,  the  Chief,  Office  of 
Endangered  Species  (OES),  concluded 
that  the  proposed  actions  were  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats.  As  noted  in  the 
August  20, 1984,  Federal  Register  (at  49 
FR  33097)  the  Service  reinitiated  Section 
7  consultation  on  the  proposed  1984-85 
migratory  game  bird  regulations  in 
response  to  information  submitted  by 
the  National  Wildlife  Federation 
regarding  secondary  lead  poisoning  of 
bald  eagles.  The  reinitiated  consultation 
was  completed  on  August  27, 1984,  and 
found  that  the  proposed  migratory  bird 
regulations  were  not  likely  to  jeopardize 
the  continued  existence  of  the  listed 
bald  eagle.  In  a  supplemental  biological 
opinion  dated  September  6, 1984,  the 
OES  considered  actions  proposed  to  be 
taken  by  the  Service  in  regard  to  its 
authorities  for  the  conservation  of  listed 
species  under  section  7(a)(1)  of  the 
Endangered  Species  Act.  The  OES 
believed  the  measures  proposed  were 
timely  and  appropriate.  A  second 
revised  supplemental  opinion  was 
issued  by  OES  on  September  10, 1984, 
which  concluded  that  the  proposed 
migratory  bird  regulations  were  not 
likely  to  jeopardize,  even  on  a  regional 
basis,  the  continued  existence  of  the 
listed  bald  eagle. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 


conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
Section  7  is  considered  a  public 
document  and  is  available  for  public 
inspection  in  or  available  from  the 
Office  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management, 
Department  of  the  Interior,  Washineton, 
D.C. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register  dated  March 
23.  1984  (at  49  FR  11124),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  Lhe 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law.  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  July  19, 1984 
(at  49  FR  29239). 

Authorship 

The  primary  author  of  this  final  rule  is 
Morton  M.  Smith.  Office  of  Migratory  Bird 
Management,  working  under  the  direction  of 
Rollin  D.  Sparrowe.  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 


when  the  proposed  late  hunting  season 
rulemakings  were  published  on  March 
23,  June  13,  and  August  2a  the  Service 
established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  at  the  close  of  each 
period  time  would  be  of  the  essence. 
That  is,  if  there  were  a  delay  in  the 
effective  date  of  these  regulations  after 
this  final  rulemaking,  the  Service  is  of 
the  opinion  that  the  States  would  have 
insufficient  time  to  select  season  dates, 
shooting  hours  and  Umits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  that  implement  their 
decisions. 

Therefore,  the  Service  under  authority 
of  the  Migratory  Bird  Treaty  Act  of  July 
3, 1918,  as  amended  (40  Stat.  755;  16 
U.S.C.  701-711),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 
season  and  option  selections  from  State 
officials,  the  Service  will  publish  in  the 
Federal  Register  final  rulemaking 
amending  50  CFR  Part  20  (§§  20.104 
through  20.107  and  S  20.109)  to  reflect 
seasons,  limits  and  shooting  hours  for 
the  contiguous  United  States  for  the 
1984-85  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1984-85  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.),  as 
amended. 
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Fina]  RetmUUons  Pmmeworlo  for  18»4-«5  Ut«  HuntiiK  Scmom 
on  CerUin  Migmtory  Game  Bir£ 

Pursuant  to  the  Migratory  Bird  Treaty  Act,  the  Secretary  of  the  Interior  has  approved  final 
frameworks  for  season  lengths,  shooting  hours,  bag  and  possession  UmiU,  and  outside  dates 
witnm  which  Sutes  may  select  seasons  for  hunung  waterfowl,  coots  and  gallinuies;  sandhiU 
cranes  in  Arizona;  and  common  snipe  m  the  Pacific  Flyway.  Frameworks  are  summarized 
t>elow.  States  may  be  more  restricUve  in  selecting  season  regulations,  but  may  not  exceed  the 
framework  provisions. 

OENERAL 

Split  S«aaon:  States  in  all  Flyways  may  split  their  season  for  ducks,  ge«se  or  brant  into  two 
segments.  Slates  in  the  AtUntic  and  Central  Flyways  may,  in  Ueu  of  loning,  split  their  season 
for  ducks  or  geese  into  three  segments.   Exceptions  are  noted  in  appropriate  sectiors. 

Shooting  Hours:    From  one-half  hour  before  sunrise  to  sunset  daily,  for  all  species  and  seasons, 

including  falconry  seasons. 

Extra  Blue-winged  Teal:  States  in  the  Mississippi  and  Central  Flyway*  selectit^  neither  a  teal 
or  early  duck  season  in  September  nor  the  point  system  may  select  an  extra  daily  bag  and 
possession  limit  of  2  and  4  blue-winged  teal,  respectively,  for  9  eonsecutve  days  designated 
during  the  regular  duck  season.  These  extra  Umits  arc  in  addiiicn  to  the  regular  "duck  bag  ano 
possession  limits. 

Eatra  teaL  Slates  in  the  Atlantic  Flyway  (except  Florida)  not  selecting  the  point  svstem  may 
select  an  extra  teal  limit  of  no  more  than  2  blue-wii^ed  teal  or  2  green-wir^ed  leal  or  1  of  eacr. 
daily  and  no  more  than  4  singly  or  in  the  aggregate  in  possession  for  9  eonsecuUve  days  during 
the  regular  duck  season. 

Special  Seai4>-anly  Seuoiu  States  in  the  Atlantic,  Mississippi  and  Central  Flyways  may  select  a 
special  scaup-only  hunting  season  not  to  exceed  16  consecutive  (toys,  with  daUy  bag  and 
possession  limiu  of  5  and  10  scaup,  respectively,  subject  to  the  foUowing  conditions; 

1.  The   season    must    fall    between   October  1, 
inclusive. 

2.  The  season  must  faU  outside  the  open  season  for  any  other  ducks  except  sea  ducks. 

3.  The  season  must  t)e  limited  to  areas  mutually  agreed  upon  by  the  State  and  the  Servict 
prior  to  August  31,  1984. 

4.  These  areas  must  be  described  and  delineated  in  State  huntir^  regulations. 

OR 

ErtPB  Scai^  As  an  alternative.  States  in  the  Atlantic,  Mississippi  and  Central  Flyways,  ex-ept 
those  selecting  the  point  system,  may  select  an  extra  daUy  bag  and  possession  limit  of  2  aid  4 
scaup,  respectively,  during  the  regular  duck  hunting  season,  subject  to  conditions  3  and  4  lisled 
above.    These  extra  Umits  are  in  addition  to  the  regular  duck  Umits  and  apply  during  the  entire 

repujur  duck  season. 

Point  System:  Selection  of  the  point  system  for  any  State  entirely  within  •  nyway  must  be  on  s 
statewide  basis,  except  if  New  York  selects  the  point  system,  conventional  regulations  mr v  b« 
retained  for  the  Long  Island  Area.  New  York  may  not  select  the  point  system  within' th< 
Upstate  zoning  opuon,  and  Massachusetts,  Connecticut  and  Pennsylvania  may  not  select  the 
point  system  pending  completion  of  zoning  studies. 

Deferred  Season  Seleetiona:  States  that  did  not  select  raU,  woodcock,  snipe,  sandhill  crane 
gaUinule  and  sea  duck  seasons  in  July  should  do  so  at  the  Ume  they  make  their  waterfowl 
selections. 

Frameworks  for  open  seasons  and  season  lengths,  bag  and  possession  limit  options,  and  other 
special  provisions  are  listed  below  by  Flyway. 

ATLANTIC  FLYWAY 

The  Atlantic  Flyway  includes  Connecticut,  Delaware,  Florida,  Georgia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire.  New  Jersey,  New  York,  North  Carolina,  Pennsylvania.  Rhode 
Island,  South  CaroUna,  Vermont,  Virginia  and  West  Virginia. 


1964,   and   January   31,    198S,   all   dates 


Dueks,  Coots  and  Mergaweri 
(Xitside  Etates:   Between  October  1,  1984,  and  January  20,  198i. 
Hunting  Seaacni   SO  days. 

Dally  Ba(  and  Pomoasian  LimiU  (including  restrictions  on  black  ducks):  (a)  basic  d»iJ\  bag  ano 
possession  bmiU  of  4  and  8  ducks,  respectively,  of  which  no  more  than  2  in  the  dailv  bag  and  4 
in  possession  may  be  black  dueksi  or  (b)  basic  daay  bag  and  possession  Lmits  of  5  and  10  ducks, 
respectively,  of  which  no  more  than  1  in  the  daily  bag  and  2  in  possession  may  be  black  ducics. 
In  addition,  the  following  restrictions  of  black  duck  harvest  are  listed  by  Sute. 

Connactieut:  During  the  first  segment  of  the  split  season  in  both  the  coasul  and  inland 
zones,  no  black  ducks  are  permitted;  during  the  second  segment  of  the  season,  1  black  duck  u 
permitted  per  day  and  2  in  possession. 

Det«*«'*i  ><o  hunting  of  black  ducks  is  permitted  on  the  foUowir^  dates  of  the  duck 
hunting  season:  October  1-3  and  October  29-November  3.  On  other  days  of  the  duck  himtirK 
season  1  black  duck  in  the  daily  bag  and  3  in  possession  is  permitted. 

Maine:  North  Zone:  1  black  duck  is  permitted  per  day  and  2  in  possession.  South  Zont 
during  the  first  segment  of  a  split  season,  no  black  ducks  are  permitted;  during  the  seconc 
segment,  2  black  ducks  are  permitted  per  day  and  4  m  possession. 

Mar^fUiKfc  Inland  Zone:  The  season  is  closed  on  black  ducks  during  the  first  segment  of  a 
split  season  (no  less  than  3  hunting  days);  during  the  remainder  of  the  season  the  black  duck  mil 
have  a  point  value  of  100.  CoasUl  Zone:  The  season  is  closed  on  black  dueks  dunr^  the  first  6 
days  of  the  duck  season;  during  the  remainder  of  the  season  the  black  duck  will  have  a  point 
value  of  100. 

^^e£h«ett«  Vvestem  Zone:  1  black  duck  is  permitted  per  day  and  2  in  possession,  and 
the  season  wUJ  open  no  earUer  than  October  14.  Central  Zone:  1  black  duck  is>rmitt^  ^ 
day  and  2  In  possession,  and  the  season  opening  will  coincide  with  the  Coastal  ZonVop^n^  tZ 

^  tl^  '"  P°^»»""-  No  hunting  of  black  ducks  is  permitted  durir«  a  lO^y^ariod  in 
in  thTz'^e*^'"  '  **'**^  "^  ""  ^""^'*  "'  ""*  '^"•*'  *»  permitted  after  J^uary  1 

Mew  Hampshire;  Inland  Zone;  1  black  duck  is  permitted  per  day  and  2  in  possession. 
Coastal  Zone:  during  the  first  part  of  a  split  season  no  huntir^  of  black  dueks  is  permitted; 
during  the  second  part  of  the  split  season  2  black  dueks  are  permitted  per  day  and  4  in 
possession. 

Mew  Jersey  For  black  duck  restrictions  see  point  system  option  for  Atlantic  Flyway. 

Mew  York:  Long  Island  Zone:  1  black  duck  is  permitted  per  day  and  2  in  possession 
throughout  the  season.  Western  Zone:  during  the  first  part  of  a  split  season,  1  black  duck  is 
permitted  per  day  and  2  in  possession;  during  the  second  part  of  the  split  season  no  hunting  of 
tJack  ducks  is  permitted.  Northeastern  Zone:  during  the  first  part  af  a  spbt  season,  1  black 
duck  is  permitted  per  day  and  2  in  possession;  during  the  second  part  of  the  split  season  no 
hurting  of  black  ducks  is  permitted.  Southeastern  Zone:  durir^  the  first  25  days  of  the  duck 
hunting  season  1  black  duck  is  permitted  per  day  and  2  in  possession  and  durir^  the  last  25  days 
of  the  duck  hunting  season  no  hvinting  of  black  ducks  is  permitted. 

North  Carolins:  The  season  for  black  dueks  is  closed  durii^  that  part  of  the  duek  season 
prior  to  December  17;  thereafter  1  black  duck  per  day  and  2  in  possession  is  permitted. 

Pennsylvsnia:  Lake  Erie  Zone:  I  black  duck  is  permitted  per  day  and  2  in  possession 
during  the  October  22  to  December  3  portion  of  the  duek  season;  on  all  other  duck  huntir^  days 
no  black  ducks  are  permitted.  Northwest  Zonei  1  black  duck  is  permitted  in  the  tkUv  bag  and  3 
in  possession  during  the  October  24  to  December  3  portion  of  the  duck  season;  on  allother  duek 
hunting  days  no  black  ducks  are  permitted.  North  Zone:  I  black  duck  will  be  permitted  per  day 
and  2  in  possession  during  the  October  20  to  November  1»  portion  of  the  duck  season)  on  aU 
other  duek  hunting  days  no  black  ducks  are  permitted.  South  Zone:  1  black  duck  will  be 
permitted  per  day  and  2  in  possession  during  the  November  7  to  December  3  portion  of  the  duck 
season;  on  all  other  duck  hunting  days  no  black  ducks  are  permitted. 
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Rhode  laUnd: 


The  daUy  bag  limit  of  black  ducks  is  1  and  the  possession  limit  is  X. 


South  CTohna:  During  the  November  21  to  November  24  portion  of  the  duck  season  no 
btoek  ducks  are  permitted  m  the  dftUy  bag.  On  aU  other  auck  hunting  davs  the  daUy  bag  limit  of 
btort<  ducks  IS  1  and  the  possession  limit  is  2;  however,  there  will  be  no  open  season  on  black 
ducks  in  Georgetown,  Charleston,  CoUeton,  and  Beaufort  Counties. 

Vermont!    No  black  ducks  are  permitted  in  the  daUy  bag  during  the  first  5-7  davs  of  the 

;;!r  ^I'^L^t"^""'  '*"*"'  P*""  '^y  *"<^  2  '"  possession  is  permitted  during  the  remainder  of 

the  duck  hunting  season. 

.Virginia;     During  the  period  November  20-December  I   (including  no  less  than   in  rl.,^k 
huntiii^;^,  no  black  ducks  are  permitted  in  the  daUy  bag. 

West  V.rpnia;  The  daUy  bag  limit  of  black  ducks  is  1  and  the  possession  bmit  is  2. 

^^^t'^^^'^'^^^'I^^'  '"  '"^^'^  *'^"-  ^^  ^"''"  °f  O'nvasbacks  is  1  daUy  and  1  in 
possession  The  Umii  of  redheads  throughout  the  flvway  is  2  daUv,  except  that  in  areas  or^n  to 
^nvasback  harvest  the  daily  bag  hm.t  is  2  redheads,' or  1  redhead  a^  1  canva^"cK  The 
possession  bmit  of  redheads  is  twice  the  daUy  bag  bmit  under  conventional  reguUtior^'  The 
possession  limit  of  canvasbacks  is  equal  to  the  oailv  bag  limit.  Under  thfpo'n.T^stlm 
^"u^c^'  *'""''  '"  '^""'^  "''''  ~"'"  '""  P°""^  -=^  ""^^  ^^'^-''^  n,wavwr«  countTo 


Areas  closed  to  canvasback  hunting  are: 


Niaga^r^A'b'w^a^reVs  ;?Lrke'^;;ugi.""" ''' '''"'  '^'*^ "'  ^""^'°-  ''^  ^-"^  --^  '^^ 

GardenTtaU^Jk^al!"'  '^'""^  °'  """"""'^  "^"""^^  '"'  °^^«"  ^°-*>'  '^-^  -^'  °f  «'- 
Highw'ln.^"^'  "'^'"''  '^'^  ^°^'^  ^""""^  -  "^^^  P^^"'"^  of  •='»^f'  state  lying  east  of  L'.S. 

In  addition,  areas  or  portions  of  areas  as  specified  below,  otherwise  closed  to  takinc  of 
canvasbacks,  may  be  opened  to  hunting  of  canvasbacks  dunne  an  experTmeXl  seas^  ThI 
experimental  season  mu.s,  occur  during  the  last  11  davs  of  the^guLTeaso^  ,n  New  YoTk  New 
Jersey  and  North  Carolina  and  the  last  6  days  of  the  repJar  duck  season  in  vrarvU^  and 
not^r/e  ,K  '^^'^-^ '"^  ""^*^  conventional  regulations  may  Tlude  no  moreThan  4  ianv^^ck" 
^  n,.  .  Vf       1  °^  ^t'^*"  """^  ^  *  f*'"^'^-    ^"'^^'  »^«  ''"'"l  svstem  male  canvLback^a^  25 

Niaga^Tiei;d?u'^:X'rrorLakrca';r;r"  ''^  '""^'^  '"*^  "•  '""•''°'  '^^  ^-^-  -'^  ^^-^ 

(Harit^fTi^d;  L'^rBl;rNa^e^r:d^^L%:ry^^^^ 

Iil^rm^s  R^e.^'!""  ^^  ^''  '°  '^""'^  ^^  <^--^--  ''-^  and"'Mlnark,°:Ba%,'Met?dec":: 

exeepr^^p'all'ent'RrJer^.hiT^?'"  ^^V"^  '"^  tributaries  to  the  first  upstream  bridge, 
except  on  tne  fatuxent  River  the  boundary  is  the  second  upstream  brid^-e  (Maryland  Route  2il 

%\Tu^:  ^"''"''  ""^^  '"''"""*  '°^°"""^  '^'^^^  ^  .ts'tributanes\str^m  to  US   RoutI 

i:^^h  Sfr  ^F^- -  -  "  ^'"^  -  --^ - 

North  CaroUmi  -  that  portion  of  Pamlico  Sound  and  it's  tributaries  designated  as  coastiil 
oTlZ^TZ^  within  two  miles  of  the  mainland,  extending  from  Long  ShoaTpmnt  on  "orrside 
kLwn^s  P^v  p"V°  'y  ^""  °'  '"""'  "**^  Whortonville  on  the  north  side  of  Br^d  Creek 
known  as  Piney  Pomt  and  upstream  in  PamUco  River  to  the  Aurors-Belhaven  ferry  er^ir« 

the  Jklt^T^lnl^s^k'^^rri^rcr^r  "'  '"^  '"  ^^'''"'^""^  ^'"'^  ''--""^  '='-<'  «° 


Early  Word  Duck  SesMn  Option:  Virginia,  North  Carolna,  Sout^  Carobna  and  Georgia  may  split 
their  reguiiy  hunting  season  so  that  a  hunting  season  not  to  exceed  b  consecutive  days  occurs 
between  October  1  and  October  lb.  During  tfiis  period  under  conventional  regulations,  no 
special  restrictions  within  the  regular  daily  bag  and  possession  bmits  established  for  the  flywav 
stiab  apply  to  wood  ducks.  L'nder  the  point  svstem,  wood  ducks  shall  be  25  points.  For  other 
ducks,  daily  tiag  and  possession  bmits  shab  be  the  same  as  estabbshed  for  the  flyway  under 
conventional  or  point  system  regulations.  For  those  Slates  using  conventional  regulations,  the 
extra  teal  option  may  be  selected  concurrent  with  the  early  wood  duck  season  option.  Thi« 
exception  to  the  daily  bag  and  possession  limits  of  wooa  ducks  shab  not  apply  to  triat  portion  ol 
the  ouck  hunting  season  that  occurs  after  October  15. 

Restrictions  on  Wood  Dueka  Under  conventional  and  point  svstem  opuons,  the  daily  bag  and 
possession  bmits  may  not  include  more  than  2  anc  4  wood  ducks',  respectively. 

Restriction  on   Mottled  Duete     The  season  is  closed  to  taking  of  mottled  ducks  in  South 

Carolina. 

Merganser  Limits  The  daUy  bag  bmit  of  mergansers  is  5,  only  1  of  which  may  be  a  hooded 
merganser.  The  possession  limit  is  10,  only  2  of  which  may  be  hooded  mergansers. 

Coot  Limits:  The  daily  bag  and  possession  limits  of  coots  are  15  end  30,  respectively. 

Lake  Champlain  Area,  New  York  PoIIowb  Vermont:  The  Lake  Champlain  Area  of  New  York 
must  fobow  the  wste-fowi  season.s,  daily  bag  and  possession  limits,  and  shooting  hours  selected 
by  Vermont.  This  area  include?  that  pert  of  New  York  lying  east  and  north  of  a  boundary 
running  south  from  the  Canadian  border  along  U.S.  Highway  »  to  New  York  Route  22  south  of 
Keeseville,  along  New  York  Route  22  to  South  Bay,  along  and  around  the  shorebne  of  South  Bay 
to  New  Y  ork  Route  22,  along  New  York  Route  22  to  U.S.  Highway  4  at  KhiteheU,  and  along  U.S 
Highway  4  to  the  Vermont  border. 

Special  Scaup  and  Goldeneye  Season:  In  beu  of  a  special  scaup  season,  Vermont  mav,  for  the 
Lake  Champlain  Area,  select  a  special  scaup  ana  goldeneye  season  not  to  exceed  16  co'nsecut.vt 
days,  with  a  daiK  bag  limit  of  3  scaup  or  3  goldeneves  or  3  in  the  aggregate,  and  a  possession 
bmit  of  6  scaup  or  6  foldeneyes  or  6  in  the  aggregate,  subject  to  the  same  provisions  that  appl\ 
to  the  special  scaup  season  elsewhere. 

Zoning: 

Long  Island:     New   York   may,  for  Long  Island,  select  season  dates  and  daily  bag  ano 
possession  bmits  wh^ch  differ  from  those  in  the  remainder  of  the  Sute. 

Upstate  New  York:  Upstate  New  York  (excluding  the  Lake  Chamolain  area)  rr,  ,^ 
oivided  into  three  zones  (West,  North,  South)  for  the  pur^e  of  sett!r«  «Ste  d^"  =^  '-' 
merganser  seasons.  Option  (a)  or  (bl  for  seasons  and  bagi.mits  (see  Daily  Lag  a^PiSLsl  on 
Limits)  IS  appbcable  to  the  zones  in  the   Upstate  area^  within  the  nvway^ramewoT^nlv 

zone  T^  ^sic'L^il!.  ^.°l  '  'T'""^^'  '  '-*^'-'"'  *P^'  *««-°n  ™y  be  selected  ?n  each 
(?)  .^riTh  .^,h!        -  ^   '""'.°"  ^'"'^'  '"  "'"^  *°"«  ""^  "^  restrictions  appbcable  to  options 

looZaWe  ,n  \Z  r^l",  "^°'  '°'  '"'  '''^•"''y  "^  "PP'y-  ■^*"  -^  »<=*"?  bonus  options  s^U^ 
appbcabie  to  the  Upstate  zones,  but  the  16-day  special  scaup  season  wiU  not  ttf  abowed. 

New  York  Zone  Definitions:  The  zones  are  defined  as  follows: 

nnrihIhL-r^^#^  f  '^' P°'"*'°"  °^  '-'P^Ute  New  York  lying  west  of  a  bne  commencir*  at  the 
?he  Jmk  1  Salmon  River  and  ,u  junction  with  Lake  OnUrio  and  extending  easterly  alon^ 
the  north  shore  of  the  Salmon  River  to  its  intersection  with  Interstate  Highway  81  th^ 
southerly  along  Interstate  Highway  81  to  the  Pennsylvania  border.  "igDway  Bl,   then 

The  North  and  South  Zones  are  bordered  on  the  west  by  the  boundary  described  above  and 

Z  1^t"'^ou[e  TsTnd  °"r  V  '°"°*"  ''"""^  ''  '"^  intersection  of  Intfrsu^HiSav^ 
B     .     ,it     .^  '"'^  extending  easterly  along  Sute  Route  49  to  its  junction  with  site 

Route  365  at  Rome,  then  easterly  along  Slate  Route  365  to  its  junction  with  Slate  R^le  28^«t 
Trenton,  then  easterly  along  State  Route  28  to  iu  junction  with  Sute  R^te  2^at  SeJoie 
wL?  ,h  ■'  °?!  ^""',  ^°"''  "  '°  '''  intersection  with  IntersUte  Highway  8  at  Wo^ 
Springs,  then  northerly  along  IntersUte  Highway  87  to  its  junction  with  Sute  Route  9  thfn 
northerly  along  Sute  Route  9  to  iu  juncti^  with  Sute  Roiu  14^  then  e^t^lv^J's^e 
Route  149  to  its  junction  with  Sute  Route  4  at  Fort  Ann.  then  northerly  al^  Sute  Ro7te  4  ,o 
Its  intersection  with  the  New  York/Vermont  boundary.  «  o"iie  nouie  *  lo 
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Connecticut  may  be  divided  into  »wo  zones  as  follows: 

a.  North  Zone  -  That  portion  of  State  north  of  Interstate  95. 

b.  South  Zone  -  That  portion  of  State  south  of  Interstate  95. 
Maine  may  be  divided  into  two  zones  as  follows: 

a.  North  Zone  -  Game  Management  Zones  1  through  5. 

b.  South  Zone  -  Game  Management  Zones  6  through  8.  « 
New  Hampshire 

Coastal  Zone  —  That  portion  of  the  State  east  of  a  boundary  formed  by  State  Highway  4 
beginning  at  the  Maine-New  Hampshire  Une  in  RoUinsford  west  to  the  city  of  Dover,  south' to 
the  intersection  of  State  Highway  108,  south  along  State  Highway  108  through  Madburv, 
Durham,  and  Newmarket  to  the  junction  of  State  Highway  S5  in  Newfields,  south  to  Sute 
Highway  101  in  Exeter,  east  to  State  Highway  51  (txetei-Hampton  Expressway),  east  to 
Interstate  95  (New  Hampshire  Turnpike)  in  Hampton,  and  south  along  Interstate  95  to  the 
Massachusetts  Une. 


Central  Zone  -  That  portion  of  the  State  east  of  the  V*estem  Zone  and  west  of  a  line 
extenciinp  frorr  the  New  Hannpshire  bne  at  Intppslste  95  south  to  Route  1,  w>uV<  on  Rout*-  1  to  1- 
63,  aouth  or  l-Si  to  Route  3,  south  on  Route  3  to  Route  6,  weM  or,  Route  6  ic  Route  2fc,  we5i  or 
Route  28  It  l-i95,  west  on  1-195  to  the  Rhode  Island  line.     I-XCEPT  the  water*,  ano  the  lanoi 
150  yards  along   the  high-water   mark,  of  the  Assonit   River  to  the  Route  24  bridge,  and  the 
Taunton  River  to  the  Center  St.-Elm  bt.  bridge  shall  be  ir.  the  coastal  zone. 

Coastal  Zone  -  That  portion  of  the  Slate  east  and  south  of  the  Central  Zone. 

New  Jersey 

Coastal  Zone  —  That  portion  of  New  Jersey  seaward  of  a  eontinuout  line  beginning  at  the 
New  York  State  boundary  line  in  Raritan  bay;  then  west  along  the  New  Vorx  bounQar>  line  to  its 
intersection  with  Route  440  at  Perth  Amboyi  ther  west  or.  Route  440  to  its  intersection  war, 
the  Garden  State  Parkway;  then  south  on  tlie  Garden  Sute  Parkway  to  the  shoreline  at  Cape 
May  City  end  continuing  to  the  Delaware  tsoundary  in  Delaware  ba>. 

North  Zone  -  That  portion  of  New  Jersey  west  of  the  Coastal  Zone  and  north  of  a  boundary 
formed  by  Route  70  beginning  at  the  Garden  Sute  Parkway  west  to  the  New  Jersey  Turnpike, 
north  on  the  turnpike  to  Route  206,  north  on  Route  206  to  Route  1,  Trenton,  west  on  Route  1  to 
the  Pennsylvania  Sute  tx)undary  in  the  Delaware  River. 
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iiOand  Zone  —  That  portion  of  the  State  north  and  west  of  the  above  boundary. 
West  Virginia  may  be  divided  into  two  zones  as  follows: 

a.  AUegheny  Mountain  Upland  Zone  -  The  eastern  boundary  extends  south  along  VS. 
Route  220  througT,  Keyser,  Y,es\.  Virgima,  to  the  intersection  of  VS.  Route  50;  follows  IJ.S. 
Route  50  to  the  intersection  with  Sute  Route  93;  foUows  SUte  Route  93  south  to  the 
intersection  with  Sute  Route  42  and  continues  south  on  State  Route  42  to  Petersburg;  follows 
State  Route  28  south  to  Minnehaha  Springs;  then  follows  SUte  Route  S9  west  to  VJS.  Route  219; 
•nd  follows  VS.  219  south  to  the  intersection  of  Interstate  64.  The  southern  boundary  foUows 
1-64  west  to  the  intersection  with  U.S.  Route  60,  and  foUows  Route  60  west  to  the  intersection 
of  IJ.S.  Route  19.  The  western  boundary  foUows  Route  19  north  to  the  intersection  of  1-79,  and 
foUows  I-7S  north  to  the  intersection  of  L.S.  Route  48.  The  northern  boundary  foUows  VS. 
Houte  48  eaat  to  the  Maryland  State  Une  and  the  State  Une  to  the  point  of  beginning. 

b.  Remainder  of  the  Sute  -  That  portion  outside  the  above  boundaries. 

'  Maryland,  Massachusetts,  New  Jersey  and  Pennsylvama,  may  continue  zoning  experiments 
now  in  progress  as  shown  in  the  sections  that  foUow.  Maryland  may  be  divided  into  two  zones, 
Massachusetts  and  New  Jersey  may  be  divided  into  three  zones,  and  Pennsylvania  into  four 
zones  all  on  an  experimental  basis  for  the  purpose  of  setting  separate  duck,  coot  and  merganser 
seasons.  Option  (a)  or  (b)  for  seasons  and  bag  Umits  (see  Daily  Bag  and  Possession  Limits)  is 
applicable  to  the  zones  within  the  Flyway  framework.  Only  conventional  regulations  may  be 
selected  in  Massachusetts,  Connecticut,  West  Virginia  and  Pennsylvania.  New  Jersey  and 
Maryland  must  select  the  point  system.  Each  zone  wUl  be  permitted  the  fuU  number  of  days 
offered  unaer  options  (a)  or  (b).  In  additior.,  a  two-segment  split  season  without  penalty  may  be 
selected.  The  basic  daUy  bag  Umit  of  ducks  in  each  zone  and  the  restrictions  appUcable  to 
options  ta)  and  (b)  of  the  regular  season  for  the  Flyway  also  apply.  Teal  and  scaup  bonus  bipo 
options,  and  the  16-day  special  scaup  season  shall  t>e  tUowed. 

Z.ane  Derinitions: 

Maryland 

Inland  Zone  -  that  portion  of  the  Sute  north  and  west  of  U.S.  Route  1  from  its  junction 
Mth  the  Maryland-Pennsylvania  border  south  to  its  junction  with  1-95  north  of  Vsashington,  D.C. 
and  east  and  south  along  1-95  to  the  .Maryland-Virginia  border. 


Coasul  Zone 
boundaries. 

Massachusetts 


that  portion  of  the  Stale  south  and  east  of  the  above  descrit>ed  highway 


Western  Zone  -  That  portion  of  the  State  west  of  a  Une  extending  from  the  Vermont  Une 
•  t  Interstate  91,  south  to  Route  9,  west  on  Route  9  to  Route  10,  south  on  Route  ID  to 
Route  202,  south  on  Route  202  to  the  Connecticut  Une. 


South  Zone  -  That  portion  of  New  Jersey  not  within  the  North  Zone  or  the  Coastal  Zone. 

Pennayivania 

Lake  Erie  Zone  -  The  Lake  Erie  waters  of  Pennsylvanii  and  a  shoreline  margin  along  Lake 
Erie  from  New  York  on  the  east  to  Ohio  on  the  west  extending  150  yards  Inland,  twt  including 
aU  of  Presque  Isle  Peninsula. 

North  Zone  -  That  portion  of  the  SUte  north  of  1-80  from  the  New  Jersey  Sute  Une  west 
to  the  junction  of  State  Route  147,  then  north  on  SUte  Route  147  to  the  junction  of  Route  220, 
then  west  and/or  south  on  Route  220  to  the  juncuon  of  1-80,  then  west  on  1-80  to  its  junction 
with  the  AUegheny  River,  and  then  north  along  but  not  including  the  Allegheny  River  to  the 
New  York  border. 

Northwest  Zone  -  That  portion  of  the  Sute  bounded  on  the  north  by  the  Lake  Erie  Zone 
and  the  New  York  Une,  on  the  east  by  and  including  the  AUegheny  River,  on  the  south  by 
Interstate  Highway  1-80,  and  on  'he  west  by  the  Ohio  Une. 

South  Zone  -  The  remaining  portion  of  the  State. 

Point  System  Option  for  aS  State*  in  the  Atlantic  Flyaay:  At  an  alternative  to  eonventional 
bag  Umils  for  ducks,  a  SO-day  season  with  a  point-system  bag  limit  may  be  selected  by  Sutcs  in 
the  Atlantic  Flyway  during  the  framework  dates  prescrit>ed.  Point  values  for  species  and  sexes 
taken  are  as  foUows:  in  Florida  only,  the  fulvous  tree  duck  counts  100  p>oinls  each;  in  aU  SUtes 
the  canvasback  counts  100  points  each  (except  in  closed  areas  or  during  the  special 
experimenul  season);  the  female  maUard,  black  duck  (except  as  noted  below),  mottled  duck 
(except  South  CaroUna),  wood  duck  (except  in  Virginia,  North  CaroLna,  South  CaroUna  and 
Georgia  during  the  early  wood  duck  season  option),  redhead  and  hooded  merganser  count 
70  points  each;  the  blue-winged  teal,  green-winged  teal,  pintaU,  gadwaU,  wigeon,  shoveler, 
scaup,  sea  ducks  and  mergansers  (except  hooded)  count  10  poinU  each;  the  male  msUard,  the 
wood  duok  during  the  early  wood  duck  season  optor  in  Virginia,  North  CaroUna,  South  CaroUna 
and  Georgia,  and  aU  other  species  of  ducks  count  25  points  each.  The  daUy  bag  limit  is  reached 
when  the  point  value  of  the  last  bird  Uken,  added  to  the  sum  of  the  point  values  of  the  other 
birds  already  taken  during  that  da>,  reaches  or  exceeds  100  poinU.  The  possession  limit  is  the 
maximum  number  of  birds  which  legaUy  could  have  t>een  Uken  in  2  days. 

Special  point  system  restrictions  will  be  in  effect  for  taking  black  ducks  m  Maryland  and  New 
Jersey.  Black  ducks  will  have  a  point  value  of  100  in  the  Southern  and  Coastal  Zones  of  New 
Jersey.  In  Maryland,  during  the  period  when  black  ducks  are  permitted  in  the  daUy  bag,  the 
black  duck  will  have  a  point  value  of  100. 

Sea  Dueics:  In  any  SUte  in  the  Atlantic  Flyway  selecting  both  point-system  regulations  and  a 
special  sea  duck  season,  sea  ducks  count  10  points  each  durir^  the  point-system  season,  but 
during  any  part  of  the  sea  duck  season  falUng  outside  the  point-system  season,  sea  duck  daUy 
bag  and  possession  Umits  of  7  and  14,  respectively,  apply. 

Coot  LimitK   The  daily  bag  and  possession  Umits  of  coots  are  15  and  30,  respectively. 
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Canada  Geese 

Chltside  Dates,  Season  Lengths,  and  Limits  Between  October  1,  1984,  and  January  20,  19B5, 
Maine,  New  Hampshire,  Vermont,  Massacliusetls,  Pennsylvania,  Vsest  Virginia,  Maryland  and 
Virginia  (excluding  those  portions  of  the  cities  of  Virginia  Beach  and  Chesapeake  lying  east  of 
Interstate  64  and  U^.  Highway  17)  may  select  70-d8y  seasons  for  Canada  geese;  the  daily  bag 
and  possession  limits  are  3  and  6  geese,  respectively.  In  New  York  (including  Long  Island), 
Rhode  Island,  Connecticut,  New  Jersey,  Delaware,  the  Delmarva  Peninsula  portions  of  Maryland 
and  Virginia,  and  that  portion  of  Pennsylvania  lying  east  and  south  of  a  boundary  beginning  at 
Interstate  Highway  83  at  the  Maryland  border  and  extending  north  to  Harrisburg,  then  east  on  1- 
81  to  Route  443,  east  on  443  to  Leighton,  then  east  via  208  to  Stroudsburg,  then  east  on  1-80  to 
the  New  Jersey  bne,  the  Canada  goose  season  length  may  be  90  days  with  the  closing  framework 
date  extended  to  January  31,  1985.  In  addition,  that  portion  of  the  Susquehanna  River  from 
Harrisburg  north  to  the  confluence  of  the  west  and  north  branches  at  Northumberland,  including 
8  25-yard  zone  of  land  adjacent  to  the  waters  of  the  nver,  is  included  in  the  90-day  zone.  The 
daUy  bag  limit  within  this  area  (except  New  York,  Rhode  Island,  and  Connecticut)  will  be  4  birds 
with  a  possession  limit  of  8  birds.  The  daily  bag  and  possession  limits  in  New  York,  Rhode 
Isltnd,  and  Connecticut  will  be  3  and  6,  respectively.  Those  portions  of  the  cities  of  Virginia 
Beach  and  Chesapeake  lying  east  of  Interstate  64  and  l.'.S.  Highway  17  in  Virginia  may  select  a 
50-<3ay  season  for  Canada  geese  within  the  October  1,  1984,  to  January  20,  1985,  framework; 
the  daily  bag  and  [>os$ession  limits  are  2  and  4  Canada  geese,  respectively.  North  Carolina  and 
South  CaroUna  may  select  a  43-<j8y  season  for  Canada  geese  within  a  December  20,  1984,  t' 
January  31,  1985,  framework;  the  daily  bag  and  possession  limits  are  1  and  2  Canada  geest 
respectively.  In  South  Carolina  the  season  on  Canada  geese  is  closed  in  the  countits  o 
Abbeville,  AUendale,  Anderson,  Bamberg,  Barnwell,  Beauford,  Cherokee,  Chester,  Colleton. 
Edgefield,  Fairfield,  Greenwood,  Hampton,  Kershaw,  Lancaster,  Laurens,  Lee,  MeCormick, 
Newberry,  Oconee,  Pickens,  Richland,  Saluda,  Spartenburg,  Sumter,  Union  and  York. 

Closwes  on  Canada  Geese:  The  season  for  Canada  geese  is  closed  in  Florida  and  Georgia. 

'  Snow  Geese 

0«tside  Dates,  Season  Lengths,  and  Limits:  Between  October  I,  1984,  and  January  31,  1985 
States  in  the  Atlantic  Flyway  may  select  a  90-day  season  for  snow  geese  (including  blue  geese) 
trie  daily  bag  and  possession  limits  are  4  and  8  geese,  respectively. 

f  Atlantic  Brant 

Owtside  Dates,  Season  Lengths,  and  Limits:  Between  October  1,  1984,  and  January  20,  1985 
States  in  the  Atlantic  Flyway  may  select  a  50-day  season  for  AUantic  brant;  the  daUy  bag  an- 
possession  limits  are  4  and  8  brant,  respectively. 

I  '  Whistling  Swans 

In  North  Carolina  an  experimenUI  season  for  whistling  swans  may  be  selected  subject  to  th. 
following  conditions;  (a)  the  season  will  be  90  days  and  must  run  concurrently  with  the  sno» 
goose  season;  (b)  the  State  agency  must  issue  permits  and  obtain  harvest  and  huMei 
participation  data;  and  (c)  no  more  than  1,000  permits  may  be  issued,  authorizitw  eaci 
pormittee  to  take  1  whistling  swan. 

I  MISSISSIPPI  FLYWAY 

The  Mississippi  Flyway  includes  Alabama,  Arkansas,  Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana, 
Michigan,  Minnesou,  Mississippi,  Missouri,  Ohio,  Tennessee  and  Wisconsin. 

I  Ducks,  Coots  and  Mergansers 

Between  September  29,  1984,  and  January  20,  1985,  in  all  States,  except  that 
opening   date    is  September  22    in  Iowa,   and    the    framework   closir^   date    is 


Owtside  Dates: 

the   framework 
January  31  in  Mississippi. 


Clcsed  Areas  for  Canvasbadt  Hinting: 

Mississippi   River  -  (1)  Entire  river,  both  sides,  from  Lock  and  Dam  9  upstream  to  the 
confluence  of  the  Chippewa  River.   (2)  Pool  19  bordering  Iowa  and  Illinois. 

Michigan  -  Macomb  and  St.  Clair  Counties,  including  the  adjacent  Great  Lakes  waters  and 
interconnecting  wntprways  under  the  jurisdiction  of  the  Stale  of  Michigan. 

Wiseoniin  -  In  the  Mississippi  River  Zone,  all  that  pert  of  Wisconsin  west  of  the 
Burlington-Northern  Railroad  from  Lock  and  Dam  9  north  to  the  centet^line  of  the  Chippewa 
River. 


Bwiting  Season:  Not  more  than  SO  days. 

Linitx  The  daily  bag  limit  of  ducks  is  5,  and  may  include  no  more  than  3  mallards  (no  more 
than  2  of  which  may  be  females),  1  black  duck  and  2  wood  ducks  (except  as  noted  below).  The 
possession  limit  is  10,  includipg  no  more  than  6  maUards  (no  more  than  4  of  which  may  tn 
females),  2  black  ducks  and  4  wood  ducks  (except  as  noted  below).  Except  in  closed  areas,'  tti. 
limits  of  canvasbacks  and  redheads  are  I  daily  and  2  in  possession  for  each  species. 


Limits    The  daUy  bag  limit  of  mergansers  is  5,  only  1  of  which  may  be  «  hooded 
merganser.  The  possession  lin.ii  is  10,  only  2  of  which  may  be  hooded  mergansers. 

Coot  Limits:  The  daily  bag  and  possession  limits  of  cools  are  15  and  30,  respectively. 

Point  System  Option:  As  an  alternative  to  conventional  bag  limits  for  ducks,  a  50-<Ja>  season 
with  point-system  bag  and  possession  Urr.ils  may  be  selected  within  the  framework  dates 
prescribed.  Point  value  for  species  and  sexes  taken  are  as  follows:  except  in  closed  areas,  the 
canvasback  and  black  duck  count  100  poinu  each;  the  redhead,  female  mallard,  wood  duck 
(except  as  noted  below)  and  hooded  merganser  count  70  points  each;  the  pintail,  blue-winged 
teal,  cinnamon  teal,  wigeon,  gadwall,  shoveler,  scaup,  green-winged  teal  and  mergansers  (except 
hooded  merganser)  count  10  points  each;  the  male  mallard  and  all  other  species  of  ducks  count 
25  points  each.  The  daily  bag  limit  is  reached  when  the  point  value  of  the  last  bird  taken,  added 
to  the  sum  of  the  point  value  of  the  other  birds  already  taken  durir^  that  day,  reaches  or 
exceeds  100  points.  The  possession  Lmit  is  the  maximum  number  of  birds  that  legally  could 
have  been  taken  in  2  days. 

Coot  Limits— Point  System:  Coots  have  a  point  value  of  zero,  txit  the  daily  txg  and  possession 
limits  are  15  and  30,  respectively,  as  under  the  conventional  limits. 

Early  Wood  Duck  Season  Optica):  Arkansas,  Louisiana,  Mississippi  and  Alabama  may  split  their 
regular  duck  hunting  seasons  in  such  a  way  that  a  hunting-season  not  to  exceed  S  consecutive 
days  may  occur  between  September  29  and  October  IS.  During  this  period,  under  conventional 
regulations,  no  special  restrictions  within  the  regular  daily  bag  and  possession  limits  established 
for  the  Flyway  shall  apply  to  wood  ducks,  and  under  the  point  system,  the  point  value  of  wood 
ducks  shall  be  25  points.  For  other  speciet  of  ducks,  daily  bag  and  possession  Lmits  shall  be  the 
same  as  established  for  the  Flyway  under  conventional  or  point  system  regulations.  In  addition, 
the  extra  blue-winged  teal  option  available  to  Sutas  in  this  Flyway  that  select  conventional 
regulations  and  do  not  have  a  September  teal  season  may  be  selected  during  this  period.  This 
exception  to  the  daily  t>ag  and  pocsassion  limits  for  wood  ducks  shall  not  apply  to  that  portion  of 
the  duck  hunting  season  that  occurs  after  October  15. 

Westera  Louisiana:  In  that  portion  of  Louisiana  west  of  a  boundary  beginnii^  at  the  Arkansas- 
Louisiana  border  on  Louisiana  Highway  3;  then  south  along  Louisiana  Highway  3  to  Bossier  City; 
then  east  along:  Interstate  20  to  Minden;  then  south  along  Louisiana  Highway  7  to  Ringgold;  then 
east  along  Louisiana  Highway  4  to  Jonestvoro;  then  south  along  U.S.  Highway  167  to  Lafayette; 
then  southeast  along  V£.  Highway  90  to  Houma;  then  south  aloi^  the  Houma  Navigation 
Channel  to  the  Gulf  of  Mexico  through  Cat  Island  Pass— the  season  for  ducks,  coots  and 
mergansers  may  extend  5  additional  days.  If  the  &-day  extension  is  selected,  and  if  point- 
system  regulations  are  selected  for  the  State,  point  values  will  be  the  tame  as  for  the  rail  of 
the  Slate. 

Pymatuning  Reservoir  Area,  Ohioi  Tlie  waterfowl  seasons,  limits  and  shooting  hours  in  the 
Pymatuning  Reservoir  area  of  Ohio  will  be  the  same  as  those  selected  by  Pennsylvania.  The 
area  includes  Pymatuning  Reservoir  and  that  part  of  Ohio  bounded  on  the  north  by  County 
Road  306  known  as  V^oodward  Road,  on  the  west  by  Pymatuning  Lake  Road,  and  on  the  south  by 
U.S.  Highway  322. 

Zooing:  Alabama.  Illinois,  Indiana,  Iowa,  Michigan,  Missouri,  Ohio,  Tennessee  and  Wisconsin 
may  select  hunting  seasons  for  ducks,  coots  and  mergansers  by  zones  descrit>ed  as  follows: 

Alabama;    South  Zone  -  Mobile  and  Baldwin  Counties.    North  Zone  -  The  remainder  of 
Alabama.  The  season  in  the  South  Zone  may  be  split. 
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Illinois;  North  Zone  -  Thel  portion  of  the  State  north  of  a  Line  running  east  from  the  Iowa 
border  along  Illinois  Highway  &2  to  1-280,  east  along  1-280  to  1-80,  then  east  along  1-80  to  the 
Indiana  border.  CentraJ  Zone  -  That  portion  of  the  State  between  the  North  and  South  Zone 
boundaries.  South  Zone  -  That  portion  of  the  Slate  south  of  a  line  running  east  from  the 
Missouri  tK)rder  along  Illinois  Highway  155  to  lUinois  Highway  159,  north  along  Illinois 
Highway  159  to  Illinois  Highway  161,  east  along  Illinois  Highway  161  to  Illinois  Highway  4,  north 
along  Illinois  Highway  4  to  1-70,  then  cast  along  1-TO  to  the  Indians  border. 


Outside  Dales  and  Limits  on  Snow  and  White-fronted  Geese  in  Louiaana:  Between 
September  29,  1984,  and  February  14,  1985,  Louisiana  may  select  70-day  seasons  or  snow 
(including  blue)  and  white-fronted  geese  by  zones  established  for  duck  huiitir^  seasons,  with 
daily  bag  and  possession  limits  as  described  above. 


MinDesota.  In  the: 
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Indiana:  North  Zone:  That  portion  of  the  Stale  north  of  Stale  Highway  18.  Ohio  River 
Zone:  That  portion  of  Indiana  south  of  Interstate  Highway  64.  South  Zone:  That  portion  of  the 
Stale  between  the  North  ana  Ohio  River  Zone  boundaries.  The  season  in  each  zone  may  be  split 
to  two  segments. 


r 

}■       kwa;     North  Zone 
remainder  of  the  State. 


That  portion  of  Iowa  north  of  Interstate  80.     South  Zone  -  the 


(a)  Lac  Qui  Parle  Zone  (described  in  State  Regulations^— the  season  for  Canada  geese 
closes  after  50  days  or  when  4,500  birds  have  been  harvested,  whichever  occurs  first.  The  daily 
bag  limit  is  I  Canada  goose  and  the  possession  bmil  is  2. 

(b)  Southeastern  Zone  (described  in  Stale  regulations^the  season  for  Canada  geese  may 
extend  for  70  consecutive  days.  The  daily  bag  bmit  is  2  Canada  geese  and  the  possession  limit 
Is  4. 
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Miehiean;  North  Zone  -  The  Upper  Peninsula.  Southeast  Zone  -  That  portion  of  the  Lower 
Peninsula  south  and  east  of  a  line  running  north  from  the  Michigan-Ohio  txjrder  along 
IS.  Highway  127  to  US-27,  north  along  US-27  to  South  Countv  Line  Road  in  Gratiot  County, 
east  along  South  County  Line  Road  to  McClelland  Road,  north  along  .McClelland  Road  to  M-57, 
west  along  M-57  to  i;S-27,  north  along  t'S-27  to  ,V)-20,  east  along  M-20  to  LS-10,  east  along  L'S- 
10  to  M-13,  north  along  M-13  to  L'S-23,  north  and  east  along  US-23  to  Shore  Road  in  Arenac 
County,  east  along  Shore  Road  to  the  tip  of  Point  Lookout,  then  due  east  ten  miles  into  Saginaw 
Bay,  and  from  that  point  along  a  northeast  bne  to  the  Ontario  border.  Middle  Zone  -  The 
remainder  of  the  State.    Michigan  may  split  its  season  in  each  zone  into  two  segments. 

I  Missouri:  North  Zone  -  That  portion  of  Missouri  north  of  a  line  running  east  from  the 
Kansas  boraer  atong  L'.S.  Highway  54  to  t.S.  Highway  65.  soulli  along  U.S.  Highway  65  to  State 
Highway  32,  east  along  Slate  Highway  32  to  Slate  Highway  72,  east  along  Slate  Highway  72  to 
Slate  Highway  34,  then  east  along  State  Highway  34  to  tne  Illinois  border.  South  Zone  -  The 
remainder  of  Missouri.   Missouri  may  split  its  season  in  each  zone  into  two  segments. 

Ohio:  North  Zone  -  The  counties  of  Darke,  Miami,  Clark,  Champaign,  Union,  Delaware, 
Licking.  Muskingam,  Guernsev,  Ha'rison  and  Jefferson  and  all  counties  north  thereof.  In 
addition,  the  North  Zone  also  includes  that  portion  of  the  Buckeye  Lake  area  in  Fairfieid  and 
Perry  Counties  bounded  on  the  west  by  Slate  Highway  37,  on  the  south  by  State  Highway  204, 
and  on  the  east  by  Slate  Higliway  13.  Ohio  River  Zone  -  The  counties  of  Hamilton,  Clermont, 
Brown,  Adams,  Sciolo,  Lawrence,  GaUia  and  Meigs.  South  Zone  -  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone  boundaries.  Ohio  may  split  its  season  in  each  zone  into 
two  segments. 

Tenntssee:  Reelfoot  Zone  -  Lake  and  Obion  Counties,  or  a  designated  portion  of  that 
area.  Slate  Zone  -  The  remainder  of  Tennessee.  Seasons  may  be  split  into  two  segments  in 
each  zone. 

Wisconsin:  North  Zone  -  Thiat  portion  of  the  State  north  of  a  line  extending  northerly  !rom 
the  MinnesoiB  border  along  tJ-ie  center  Line  of  the  Chippewa  River  to  State  Hignway  iJ,  east 
along  State  Highway  35  to  Slate  Highway  25,  north  along  Slate  Highway  25  to  U.S.  Highway  10, 
east  along  U.S.  Highway  10  to  its  junction  with  the  Manitowoc  Harbor  in  the  city  of  Manitowoc, 
then  easterly  to  the  eastern  Stale  boundary  in  Lake  Michigan.  South  Zone  -  The  remainder  of 
Wisconsin.   The  season  in  the  South  Zone  may  be  spbt  into  two  segments. 

Kithin  each  State:  (1)  the  same  bag  limit  option  must  be  selected  for  all  zones;  and  (2)  if  a 
special  scaup  season  is  selected  for  a  zone,  it  shall  not  begin  until  after  the  regular  season 
closing  date  in  that  zone. 


Geese 


Definition: 

brant. 


For  the  purpose  of  hunting  regulations  listed  below,  the  term  "geese"  also  includes 


'c)  Remainder  of  the  State — the  season  for  Canada  geese  will  be  concurrent  with  the  duck 
season.  The  daily  bag  limit  is  1  Canada  goose  and  the  possession  limit  is  2. 

Iowa:  The  season  may  extend  for  70  consecutive  days.  The  daily  bag  bmit  is  2  Canada  geese 
and  the  possession  bmil  is  4.  The  season  for  geese  in  the  Southwest  Goose  Zone  (that  portion  of 
the  State  bounded  by  VS.  Highways  92  and  71)  may  be  held  at  a  different  lime  than  the  season 
in  the  remainder  of  the  State. 

Missotri.  In  the: 

(a)  Swan  Lake  Zone  (described  in  Slate  regulations^ the  season  for  Canada  geese  closes 
after  70  days  or  when  16,000  birds  have  been  harvested,  whichever  occurs  first.  The  daily  bag 
bmil  IS  2  Canada  geese  and  the  possession  bmit  is  4. 

(b)  Southeast  Zone  (east  of  U.S.  Highway  67  and  south  of  Crystal  Cily>—  A  SO-day  season 
on  Canada  geese  may  be  selected  between  December  I,  1984,  and  January  20,  1985,  with  a  daily 
bag  limit  of  1  Canada  goose  and  a  possession  limit  of  2. 

(c)  Remainder  of  the  Slate— the  season  for  Canada  geese  will  be  concurrent  with  the  duck 
season  in  the  respective  duck  hunting  zones.  The  daily  bag  limit  is  1  Canada  goose,  and  the 
possession  bmil  is  2. 

Wisconsin:  In  the: 

(8  1  Horicon  and  Central  Zones  (Columbia,  Dodge,  Fond  Du  Lac,  Green  Lake,  Marquette 
and  VMnnebagc  Counties,  and  the  northwest  portion  of  ^^ashlngtorl  County  north  of  Slate 
Highway  33  and  west  of  U.S.  Highway  45)  -  the  harvest  of  Canada  geese  is  limited  to  15,000 
birds.  The  season  nay  not  exceed  25  days,  and  bag  limits  mas  not  exoeei  2  birds  per  day  aid  4 
birds  per  seasor,, 

(Di  V.'isissippi  River  Zone  (that  portion  of  the  Slate  west  of  the  Burlington-Northern 
Railroad  in  Grant,  Crawford,  Vernon,  LaCrosse,  Trempealeau,  Buffalo,  Pepin  and  Pierce 
Countiesl-lhe  season  for  Canada  geese  mav  not  exceed  20  days.  The  daily  bag  bmit  is 
1  Canada  goose  and  the  possession  Umit  is  2.  A  special  late  season  harvest  of  giant  Canada 
geese  may  be  held  during  November  25  to  December  9.  The  daily  bag  and  possession,  bmils 
during  this  special  season  are  2  and  4,  respectively. 

(c)  Northeast  Zone  (that  portion  of  the  North  Hunting  Zone  which  includes  the  Counties  c' 
Viias,  Oneida,  Lincoln,  Marathon,  a  portion  of  V^ood  County,  and  all  counties  or  portions  of 
counties  eastward).  The  season  for  Canada  geese  may  not  exceed  20  days.  The  daily  bag  bmit 
IS  1  Canada  goose  and  the  possession  limit  is  2.  In  Brown  County,  a  special  late  season  to 
control  local  populations  of  giant  Canada  geese  may  t>e  held  during  Decemt)er  1-31.  The  daily 
bag  and  possession  limits  during  this  special  seasor  are  2  and  4  birds,  respectively. 


Outside  Dates,  Season  Lengths  and  Limits:  Between  September  29,  1984,  and  January  20,  1985, 
Eutes  may  select  70-day  seasons  for  geese,  with  a  daily  bag  bmit  of  5  geese,  to  include  no  more 
than  2  white-fronted  geese.  T.he  possession  bmit  is  1()  geese,  to  incluoe  no  more  than  4  whit«^ 
fronted  geese.  Regulations  for  Canada  geese  and  exceptions  to  the  above  general  provis.ons  art 
shown  below  by  Stale. 
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(d)  Southeast  Zone  (that  portion  of  the  South  Hunting  Zone  which  includes  part  of  Vioo< 
County,  Juneau,  Sauk,  Dane  and  Green  Countjes  ana  aU  counties  or  portions  of 
counties  eastward)  -  in  that  portion  of  the  Southeast  Zone  outside  the  Horicon  and  Centra,  tat 
zones,  the  season  may  not  exceed  20  days.  The  daily  bag  limit  is  1  Canada  eoose  and  tht 
possession  Umit  is  2.  In  the  Rock  Prairie  Zone  (described  in  State  regulations),  a  special  late 
season  to  harvest  piant  Canada  geese  may  be  held  between  November  25  and  December  M 
During  the  late  season,  the  aaiiy  bag  limit  is  2  Canada  geese  and  the  possession  limit  is  4. 

.^    i*'    Remainder  of  the  SUte  -  the  season  for  Canada  geese  may  not  exceed  20  days. 
«uy  bag  Umil  is  1  Canada  goose  and  the  possession  Lmit  is  2. 


Th? 


minois:   In  the: 

(a)  Southern  Illinois  Quota  Zone  (described  in  State  regulations)  -  The  season  for  Canaoe 
geese  wiU  close  after  25  days  or  when  17,500  birds  have  been  harvested,  whichever  occurs 
first.  The  daily  bag  limit  is  2  Canada  geese  and  the  possession  bmit  is  4. 

(b)  Tri-County  Area  (all  of  Knox  County;  the  townships  of  Buckhart,  Canton,  Cass, 
Deerfield,  Fairvie*,  Farrr.ington.  Joshua,  Orion,  Putnam  and  that  portion  of  Banner  Township 
bounded  on  the  north  by  lUinois  Route  9  and  on  the  east  by  U.S.  24  in  Fulton  County;  the 
township  of  Alba,  Annawan,  Atkinson  and  CornwaU  in  Henrv  County)  -  The  season  for  Canada 
geese  may  not  exceed  20  days.   The  daUy  bhg  limit  is  1  Canada  goose  and  the  possession  limit  is 

1(c)  RemairKler  of  State  -  Seasons  for  Canada  geese  up  to  20  days  may  t>e  selected  by  tones 
established  for  duck  hunting  seasons,  except  that  in  the  South  Zone  the  season  will  close  nc 
later  than  December  15.  The  daily  bag  limit  is  1  Canada  goose  and  the  possession  limit  is  4. 

MJehigBii.  In  the: 

(a)  Counties  of  Baraga,  Dickinson,  Delta,  Gogebic,  Houghton,  Iron,  Keweenaw, 
Marquette,  Menominee,  and  Ontonagon— the  season  for  Canada  geaae  may  extend  for  20  days, 
with  a  framework  opening  date  for  all  geese  of  September  26.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

(b)  Southern  Michigan  Goose  Management  Area  (described  in  State  regulations)-Thc 
season  for  Canada  geese  may  not  exceed  35  days  between  September  29,  1984,  and 
December  20,  1 984.  During  this  period,  the  daUy  bag  Umit  is  1  Canada  goose  and  the  possession 
hmit  IS  2.  A  late  season  of  n>  to  57  days  may  be  held  between  December  22,  1884,  and 
February  16,  1985  to  control  local  populations  of  giant  Canada  geese.  Durir«  the  late  season, 
the  daily  bag  limit  is  3  Canada  geese  and  the  possession  limit  is  6. 

(c)  Remainder  of  the  State: 

(1)  West  of  a  boundary  described  as  foUowsi  North  from  the  Indiana  border  along 
f.S.  Highway  131  to  U.S.  Highway  31,  then  north  along  U.S.  Highway  31  to  1-75, 
then  north  along  I-7&  to  the  OnUrio  border  -  The  season  for  Canada  geese  may 
not  exceed  20  days.  The  daily  bag  limit  is  1  Canada  goose  and  the  possession 
limit  is  2. 

(2)  East  of  the  boundary  described  in  (1)  above  -  The  season  for  Canada  geese  mav 
not  exceed  35  days.  The  daily  bag  limit  is  1  Canada  goose  and  the  possessior 
limit  is  2. 

OWoe  The  daUy  bag  limit  is  2  Canada  geese  and  the  possession  limit  is  4,  except  that  in  tht 
counties  of  Ashtabula,  Trumbull,  Marion,  Wyandot,  Lucas,  Ottawa,  Erie,  Sandusky,  Mercer  am 
Auglaize,  the  daily  bag  limit  is  1  Canada  goose  and  the  possession  limit  is  2. 


The  season  for  Canada  geese  may  extend  for  70  days,  except  in  Posey  County  where 

the  season  may  not  exceed  20  days.  The  daUy  bag  Umit  is  2  Canada  geese  and  the  possession 
limit  is  4,  except  in  Posey  County,  where  the  daUy  bag  and  possession  limits  are  1  and  2, 
respectively.  The  goose  season  may  be  set  by  zones  established  for  duck  huntii^. 


Kentucky:  In  the: 

(a)  Vsest  Kentucky  Zone  (that  portion  of  the  State  west  of  a  line  beginning  at  tne 
Kentucky-Tennessee  border  at  Fulton,  Kentucky,  extendi:^  northerly  along  the  Purchase 
Parkway  to  1-24,  east  on  1-24  to  U.S.  641;  northerly  on  U.S.  641  to  L.S.  60;  northeasterly  on  IS. 
60  to  U.S.  41;  and  then  northerly  on  U.S.  41  to  the  Kentucky-Indiana  bcrder)  -  The  Slate  mav 
select  one  of  the  following  options  for  Canada  geese: 

(1)  A  season  not  to  exceed  20  days,  with  a  daily  bag  limit  of  1  Canada  goose  anc  t 
possession  limit  of  2. 

(2)  A  season  not  to  exceed  25  days,  with  a  daUv  bag  Umit  of  2  Canada  geese  and  a 
possession  limit  of  4.  If  this  option  is  selected,  the  progression  of  the  harveft 
wiU  be  monitored  and  the  season  wiU  close  after  26  days  or  when  7,000  biroj 
have  been  harvested,  whichever  occurs  first. 


Under  both  options,  the  season  may  extend  to  January  31,  1985. 


(h)      Remainder  of  the  State  -  The  season  mav  extend  for  70  days.  The  daUv  bag  limit  is  2 
Canaoi  geese  and  the  possession  bmit  is  4.  ' 

Tennessee;  In  the: 

r.^Jn^.^'t"""?-*''  ^°"'  "-*"*•  °'"°"'  ^'*""^!'  •"'^  CarroU  Counties,  and  those  portions  of 
Uibson  and  Dyer  Counues  not  included  in  the  Southwest  Zone)  -  The  Slate  may  selectee  oi  the 
foUowing  opuons  for  C^anada  geese: 

(1)  A  season  not  to  exceed  20  days,  with  a  daily  bag  limit  of  1  Canada  goose  and 
possession  limit  of  2. 

(2)  A  season  not  to  exceed  25  days,  with  a  daOy  bag  limit  of  2  Canada  geese  and  a 
possession  limit  of  4.  If  this  option  is  selected,  the  progression  of  the  harvest 
will  be  monitored  and  the  season  will  close  after  25  days  or  when  1,  500  birdi> 
have  t>een  harvested,  whichever  occurs  first. 


Under  both  options,  the  season  may  extend  to  January  31,  1985. 


(b)  Southwest  Zone  (that  portion  of  the  State  bounded  on  the  north  by  State  Highways  20 
and  104,  and  on  the  east  by  U.S.  Highways  45W  and  45)  -  The  season  for'  Canada  geese' may 
extend  for  15  days,  with  a  framework  closing  date  of  January  31,  1985.  The  daily  bag  limit  is  1 
Canada  goose  and  the  possession  limit  is  2. 

(c)  Remainder  of  the  State  -  The  season  for  Canada  geese  may  extend  for  70  days.  The 
daily  b4tg  limit  is  1  Canada  goose  and  the  possession  limit  is  2,  except  in  that  portion  west  of 
State  Highway  13,  where  the  daily  bag  and  possession  limits  are  2  and  4,  respectively. 


Arkansas  and  LouMa 


Miwirtppl-  In  the: 


The  season  for  Canada  geese  is  closed. 


(a)  Sardis  Zone  (described  in  State  regulations)  -  The  season  for  Canada  geese  may 
extend  for  30  days,  10  days  of  which  must  occur  before  December  15,  1984.  The  cbily  bag  limit 
is  1  Canada  goose  and  possession  limit  is  2. 

(b)  Remainder  of  the  Slate  -  The  season  for  Canada  geese  may  not  exceed  15  days.  The 
daily  bag  limit  is  1  Canada  goose  and  the  possession  limit  is  2. 

In  both  areas,  the  framework  closing  date  is  January  31,  1985. 

Alabanta:    The  season  is  closed  for  all  geese  in  the  counties  of  Henry,  Russell  and  Barbour. 
Elsewhere  in  Alabama,  the  daily  bag  limit  is  2  Canada  geese  and  the  possession  limit  is  4. 
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Misouri,  Illinois,  Kentucky  and  Tennessee  QuoU  Zone  ClcBires:  When  it  has  been  determined 
that  the  quota  of  Canada  geese  allotted  to  the  Southern  Illinois  Zone,  the  Swan  Lake  Zone  in 
Missouri,  and,  if  applicable,  the  Kest  Kentucky  Zone  and  the  Northwest  Zone  in  Tennessee  will 
have  oeen  filled,  the  season  for  taking  Canada  geese  in  the  respective  area  will  be  closed  by  the 
Director  upon  giving  putlic  notice  through  local  information  media  at  least  48  hours  in  advance 
of  the  time  and  date  of  closing  or  by  the  State  through  State  regulations  with  such  notice  and 
time  (not  in  excess  of  48  hours)  as  they  deem  necessary. 

Shipping  Restrictions:  In  Illinois  and  Missouri  and  in  the  Kentucky  counties  of  Ballard,  Hickman, 
Fuiton  and  Carlisle,  geese  may  not  be  transported,  shipped  or  delivered  for  transportation  or 
shipment  by  common  carrier,  the  Postal  Service,  or  by  any  person 

except  as  the  personal  baggage  of  licensed  waterfowl  hunters,  provided  that  no  hunter  shall 
possess  or  transport  more  than  the  legally-prescribed  possession  limit  of  geese.  Geese  possessed 
or  transported  by  persons  other  than  the  taker  must  be  labeled  with  the  name  and  address  of  the 
taker  and  the  date  taken. 

CENTRAL  FLYWAY 

The  Central  Flyway  includes  Colorado  (east  of  the  Continental  Divide),  Kansas,  Montana 
(Blaine,  Carbon,  Fergus,  Judith  Basin,  Stillwater,  Sweetgrass,  Wheatland  and  all  counties  east 
thereof),  Nebraska,  New  Mexico  (east  of  the  Continental  Divide  except  that  the  entire  Jicarilla 
Apache  Indian  Reservation  is  in  the  Pacific  Flyway),  North  Dakota,  Oklahoma,  South  Dakota, 
Texas  and  \svoming  (east  of  tne  Continental  Divide). 

I  Ducks  (Including  mcfganseTs)  and  Coots 

Outside  Dates:   Septerrbcr  29,  1984,  through  January  20,  1985. 

Hinting  Season:  Tne  season  in  the  Low  Plains  Unit  may  include  no  more  than  60  days.  The 
season  in  the  High  Plains  Mallard  Management  Unit  may  include  no  more  than  83  days  provided 
that  the  last  23  days  of  such  season  must  t>egin  on  or  after  December  8,  1984.  The  High  Plains 
Unit,  roughly  defined  as  that  portion  of  the  Central  Flyway  which  lies  west  of  the  100th 
meridian,  shall  be  described  in  State  regulations. 

States  may  split  their  seasons  into  2  or,  in  lieu  of  zoning,  3  segments. 

Daily  Bag  and  Posseasian  Limits:  Conventional  limits  for  ducks  are  S  daily,  including  no  more 
Ui&Ti  1  canvasback,  1  redhead,  1  female  mallard,  1  hooded  merganser  and  2  wood  ducks;  and  10  in 
possession,  including  no  more  than  I  canvasback,  2  redheads,  2  female  mallards,  2  hooded 
mergansers  and  4  wood  duci.s. 

As  an  alternative  to  conventional  bag  and  possession  limits  for  ducks,  States  may  select  point 
system  regulations.  Under  this  system,  the  daily  bag  limit  is  reached  when  the  point  value  of 
the  last  bird  taken,  added  to  the  sum  of  the  point  values  of  other  birds  already  taken  during  that 
day,  reaches  or  exceeds  100  points.  The  point  values  are:  canvasbacks,  100  points  each;  female 
maliards,  Mexican-like  ducks,  mottled  ducks  (Texas  only),  wood  ducks,  redheads  and  hooded 
mergansers,  70  points  each;  blue-winged  teal,  green-winged  teal,  cinnamon  teal,  scaup,  pintails, 
gadwalis,  wigeon,  shovelers  and  mergansers  (except  the  hooded  merganser),  10  points  each;  all 
other  species  and  sexes  of  ducks,  20  points  each.  The  possession  limit  is  the  maximum  number 
,of  birds  which  legaLy  coulo  have  t>een  taken  in  2  days. 


The  daily  bag  and  possession  limits  of  coots  are  15  and  30,  respectively. 

Zoning:  Montana,  Nebraska,  New  Meitico,  South  Dakota.  Oklahoma  and  Wyomiry  mav  select 
hunting  seasons  for  ducks  (including  mergansers)  and  coots  either  statewide  or  bv  zones 
described  as  follows: 

Montana:   Two  experimental  zones  in  the  Central  Flyway  portion  as  follows: 

Zone  1.  The  counties  of  Bighorn,  Blaine,  Carbon,  Daniels,  Fergus,  Garfield,  Golden  Valley, 
Judith  Basin,  MeCone,  MusseUheU,  Petroleum,  Phillips,  Richland,  Roosevelt,  Sheridan 
StiUwater,  Sweetgrass,  Valley,  Wheatland  and  Yellowstone. 

Zone  2.  The  counties  of  Carter,  Custer,  Dawson,  Fallon,  Powder  River,  Prairie,  Rosebud 
Treasure  and  Wit)aux. 

Nebraska:   Four  zones  within  the  Low  Plains  portion  as  follows: 

Zone  I.  Keya  Paha  County  east  of  U.S.  Highway  183  and  aU  of  Bovd  County  includir«  the 
adjacent  waters  of  tne  Niobrara  River.  " 

Zone  2.  The  area  bounded  by  designated  highways  and  political  boundaries  sUrtir^  on 
U.S.  73  at  the  Sute  Line  near  Falls  City;  north  to  N-67;  north  through  Nemaha  to  U.S.  73-75; 
north  to  U.S.  34;  west  to  the  Alvo  Road;  north  to  U.S.  6;  northeast  to  N-63;  north  and  west  to 
U.S.  77;  north  to  N-92;  west  to  U.S.  81;  south  to  N-66;  west  to  N-14;  south  to  1-80;  west  to 
U.S.  34;  west  to  N-IO;  south  to  the  State  Line;  west  to  U.S.  283;  north  to  N-23;  west  to  N-47j 
north  to  U.S.  30;  east  to  N-14;  north  to  N-62;  northwesterly  to  N-91;  west  to  U.S.  281;  north  to 
Wheeler  County  and  including  all  of  Wheeler  and  Garfield  Counties  and  Loup  Countv  east  of 
L).S.  183;  east  on  N-70  from  Wheeler  County  to  N-14;  south  to  N-39;  southeast  to  N-22;  east  to 
U.S.  81;  southest  to  U.S.  30;  east  to  U.S.  73;  north  to  N-51;  east  to  the  State  Line;  and  south  and 
west  along  the  State  Line  to  the  point  of  beginning. 

Zone  3.  The  area,  excluding  Zone  1,  north  of  Zone  2. 

Zone  4.    The  area  south  of  Zone  2. 

New  Mexico:  Two  experimental  zones  as  follows: 

Zone  1.  The  Central  Flyway  p)ortion  of  New  Mexico  north  of  Interstate  Highway  4C  and 
l).S.  Highway  54. 

Zone  2.  The  remainder  of  the  Central  Flyway  portion  of  New  Mexico. 

Oklahoma:  Two  experimental  zones  in  the  Low  Plains  portion  as  follows: 

Zone  1.  That  portion  of  northwestern  Oklahoma,  except  the  Panhandle,  bounded  by  the 
following  highways:  starting  at  the  Texas-Oklahoma  border,  OK  33  to  OK  47,  OK  47  to 
U.S.  183,  U.S.  183  to  1-40,  1-40  to  U.S.  177,  U.S.  177  to  OK  51,  OK  51  to  1-35,  1-35  to  U.S.  60, 
U.S.  60  to  U.S.  64,  U.S.  64  to  OK  132,  and  OK  132  to  the  Oklahoma-Kansas  state  line. 

Zone  2.   The  remainder  of  the  Low  Plains  portion. 


< 
CD 

2 

o 


o. 

q: 

n 
T3 

3 

cr 
s 


«* 

OB 

0) 
9 


i 


South  Dakota:  Two  zones  within  the  Low  Plains  portion  as  follows: 

South  Zone.  Bon  Horr.me  County  south  of  S.D.  Highway  50;  Charles  Mix  County  south  and 
west  of  a  line  formec;  by  S.D.  Highway  50  from  Douglas  County  to  Geddes,  Highways  CFAS  6196 
and  FAS  3207  to  Lake  Andes,  and  S.D  Highway  50  to  Bon  Homme  County;  Gregory  County;  and 
Y»nkton  County  west  of  L\S.  Highway  81. 

North  Zone.   The  remainder  of  the  Low  Plains  portion. 

»3rv»inin(p   Four  zones  in  the  Central  Flyway  portion  as  follows: 

Zone  1.  Sheridan,  Johnson,  Natrona,  Campbell,  Crook,  Weston,  Converse  and  Niobrara 
Counties. 

Zone  2,   Platte,  Goshen  and  Laramie  Counties. 

Zone  3.   Carbon  and  Albany  Counties. 

I      Zone  4.    Park.  Big  Horn,  Hot  Springs,  Washakie  and  Fremont  Counties. 

Geese 

Dcrinitions:  In  the  Central  Flyway,  "geese"  includes  all  species  of  geese  and  brant,  "dark  geese 
includes  Canada  and  while-fronted  geese  and  black  brant,  and  "light  geese"  include  all  othe 
species. 

Oitside  Dates:    September  29,  1984,  through  January  20,  1985,  for  dark  geese  and  September 
29,  1984  through  February  17,  1985  for  light  geese,  except  as  noted  for  New  Mexico. 

POBsessian  Limits:   Goose  possession  limits  are  twice  the  daily  bag  limits. 

West  Tier  States.  States  in  this  tier  may  select  seasons  either  statewide  or  in  designetec 
management  units  as  follows: 

Montana:  No  more  than  93  days;  daQy  bag  limits  are  2  geese  in  Sheridan  County  and  o 
geese  in  the  remainder  of  the  Central  Flyway  portion. 

Wyominp  No  more  than  93  days  with  daily  bag  limits  of  2  geese  for  each  of  four  Goose 
Management  Units  which  coincide  with  management  zones  for  ducks. 

Colorado:   No  more  than  93  days  with  a  daily  bag  limit  of  2  geese. 

New  Hexieo:  For  dark  geese,  no  more  than  93  davs  with  a  daily  bag  limit  of  2  durirar  the 
period  September  29,  1984,  through  January  20,  1985;  and  for  light  geese,  no  more  than  93  days 
with  a  daily  bag  Umit  of  5  during  the  period  September  29,  1984,  through  February  28,  1985. 

Texas  (west  of  U^.  SI):  No  more  than  93  days  with  a  daUy  bag  limit  of  5  geese  which  mav 
include  no  more  than  2  dark  geese. 

East  Tier  SUtes  -  Light  geese.  North  Dakota,  South  DakoU,  Nebraska,  Kansas,  Oklahoma 
and  that  portion  of  Texas  east  of  i;.S.  Highway  81  may  select  a  season  for  light  geese  of  no  more 
man  86  days  with  a  daily  bag  IjmiU  of  5  geese. 

East  Tier  States  -  Dark  geese.  States  may  select  seasons  sUtewide  or  in  designated 
management  units  for  dark  geese  of  no  more  than  72  days,  except  in  Nebraska  and  South  Dakou 
as  noted,  with  a  daily  bag  limit  of  2  geese  except  as  follows: 


North  Dakota:  The  daUy  bag  Umit  may  include  no  more  than  1  Canada  goose  and  I  white- 
fronted  goose  or  2  white-fronted  geese  through  October  28  and  no  more  than  2  Canada  gees*  or 
2  white-fronted  geese  or  1  of  each  during  the  remainder  of  the  season. 

u  -^  *°"?.>^°*^  '"  ^°"  "o'"'"*'  Brule,  Buffalo,  CampbeU,  Charles  Mix,  Corson  (east  of  SD 
Highway  65),  Dewey,  Gregory,  Haakon  (north  of  Kirley  Road  and  east  of  Plum  Creek),  Hughes, 
Hyde,  Lyman,  Potter,  Stanley,  Sully,  Tripp  (east  of  VS.  Highway  183),  Walworth  and  Yankton 
(west  of  U.S.  Highway  81)  Counties,  the  season  length  may  not  exceed  79  days  and  the  daily  bag 
limit  may  include  no  more  than  1  Canada  goose  and  1  white-fronted  goose  through  November  6, 
and  no  more  than  2  Canada  geese  or  1  Canada  goose  and  1  white-fronted  goose  for  the 
remainder  of  the  season.  In  the  remainder  of  the  State,  the  season  ler«th  may  be  no  more  than 
.2  days  and  the  daily  bag  Umit  may  include  no  more  than  1  Canada  goose  and  1  white-fronted 
goose. 

Nebraska:  In  Goose  Management  Unit  I  comprised  of  Bovd,  Cedar  (west  of  VJS 
Highway  81),  Keya  Paha  (east  of  U.S.  Highway  183)  and  Knox  Counties,  the  season  leiwth  mav 
be  no  more  than  79  days  and  the  daUy  bag  limit  may  include  no  more  than  1  Canada  goose  and 
1  white-fronted  goose  through  November  9  and  no  more  than  2  Canada  geese  or  1  Canada  goose 
and  1  white-fronted  goose  for  the  remainder  of  the  season. 

In  Goose  Management  Unit  2,  the  remainder  of  Nebraska  east  of  the  foUowiiw  highways 
surting  at  the  South  Dakota  bne;  U.S.  183  to  NE  2,  NE  2  to  U.S.  281,  and  U.S.  281  to  the 
Kansas  Une;  and  in  Goose  Management  Unit  3,  that  portion  of  Nebraska  west  of  these  highways, 
the  daily  bag  Umit  may  include  no  more  than  2  Canada  geese  or  1  Canada  goose  and  1  white- 
fronted  goose  through  November  20  and  no  more  than  1  Canada  goose  and  1  white-fronted  goose 
for  the  remainder  of  the  season. 


The  daily  bag  limit  may  include  no  more  than  2  Canada  geese  or  1  Canada  goose 
and  1  white-fronted  goose  through  November  25  and  no  more  than  1  Canada  goose  and  1  white- 
fronted  goose  during  the  remainder  of  the  season. 

Oklahona:  In  Goose  Management  Unit  1  (that  portion  of  western  and  southern  Oklahoma 
bounded  by  the  foUowing  highways:  starting  at  the  Kansas-Oklahoma  Une,  U.S.  77  to  U.S.  177, 
U.S.  177  to  OK  33,  OK  33  to  U.S.  75,  U.S.  75  to  Indian  Nation  Turnpike,  Indian  Nation  Turnpike 
to  U.S.  271,  and  U.S.  271  to  the  Oklahoma-Texas  Une)  and  in  Gocse  Management  Unit  2  (the 
remainder  of  Oklahoma),  the  daily  t>ag  Umit  may  include  no  more  than  2  Canada  geese  or 
I  Canada  goose  and  1  white-fronted  goose. 

Texan  In  that  portion  east  of  U.S.  Highway  81,  the  bag  Umit  may  include  no  more  than 
1  Canada  goose  and  1  white-fronted  goose  daily. 

Whistling  Swans 

The  foUowing  States  may  issue  permits  authorizing  each  permittee  to  take  no  more  than  one 
whistUng  swan,  subject  to  guideUnes  in  a  current,  approved  management  plan  and  general 
conditions  that  each  State  determine  hunter  participation  and  harvests,  and  specified  condition 
as  follows: 

Montana  (Central  Flyway  portion):  no  more  than  500  permits  with  the  season  dates 
concurrent  with  the  season  for  taking  geese. 

North  Dakota:  no  more  than  1,000  permits  with  the  season  dates  concurrent  with  the 
season  for  taking  ducks. 

South  Dakota:  no  more  than  500  permits  with  the  season  dates  concurrent  with  the  season 
for  taking  ducks. 
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PACIFIC  FLYWAY 

Th«  Pacific  Flyway  includes  Arizona,  California,  Colorado  (west  of  the  Continentol  Divide), 
Idaho,  Montana  (including  and  to  the  west  of  Hill,  Chouteau,  Cascade,  Meagher  and  Park 
Counties).  Nevada,  New  Mexico  (the  JicarUa  Apache  Indian  Reservation  and  west  of  the 
Cortinental  Divide),  Oregon,  Utah,  Washingcon  and  Wyoming  (west  of  the  ContinenUl  Divide 
including  the  Great  Divioe  Basin). 


Puefcs  (including  Mergansers),  Coots.  Gallinulcg  and  Common  Snipe 

Outside  Dates:  Between  September  29,  1984,  and  January  20,  1985. 

Riating  SeascnK  Concurrent  93-dfiy  seasons  on  ducks,  coots,  gallinules  and  common  snipe  mav 
Oe  selected  except  as  suosequently  noted. 

CKick  Limits  Basic  daily  t>ag  and  possession  limits  for  ducks  are  7  and  14,  respectively.  No 
more  than  2  redneads  or  2  canvastwcks  or  1  of  each  may  be  Uken  daily  and  no  more  than 
4  singly  or  in  tne  aggregate  may  be  possessed. 

Coot  and  GalUmUe  Limits:  The  daily  beg  and  possession  limit  of  coots  and  gallinules  is  25  singly 
or  in  the  aggregate. 

CoaiiDon  Snipe  Limits  The  daily  beg  and  possession  limit  of  common  snipe  is  8  and  16, 
respectively. 

CAlifami*— Waterfowl  Zones:  Season  dates  for  the  Colorado  River  Zone  of  California  must 
coincide  with  season  dates  selected  by  Anzona.  Season  dates  for  the  Northeastern  and  Southern 
Zones  of  California  may  differ  from  those  m  the  remainder  of  the  State. 

Nerade— Clark  County  Waterfowl  Zone:  Season  dates  for  Clark  County  may  differ  from  those 
in  i^'C  remainder  of  Nevada. 

"Columbia  Basin*  Portions  of  WashiAgton,  Oregon,  and  Idaha  In  the  Idaho  counties  of  Ada, 
Bannock,  Benewah,  Blaine,  Bonner,  Boundary,  Camas,  Canyon,  Cassia,  Elmore,  Gem,  Gooding, 
Jerome,  Kootenai,  Latah,  Lewis,  Lincoln,  Minidoka,  Nez  Perce,  Owyhee,  Payette,  Power, 
Shoshone,  Twin  Falls,  Washington  and  that  portion  of  Bingham  County  lyii^  outside  the 
Blackfoot  Reservoir  drainage;  the  Oregon  counties  of  Baker,  Gilliam,  Malheur,  Morrow, 
Sherman,  Umatilla,  Union,  Wallowa  and  Wasco;  and  in  Washington  all  areas  lyii^  east  of  the 
summit  of  the  Cascade  Mountains  and  cast  of  the  Big  White  Salmon  Aiver  in  Klickitat  County, 
the  seasons  may  be  100  days  and  must  run  concurrently. 

Cotorado,  Mcntana,  New  Uezioo  and  Wyoming  —  Common  Snipe:  For  States  partially  within  the 
Flyway  a  93-day  season  for  common  snipe  may  be  selected  to  occur  between  September  1,  1984, 
and  February  28,  1985,  and  need  not  be  concurrent  with  the  duck  season. 

1  Geese  Gncluding  Brant) 

Outside  datea,  waaon  longtha  and  limits  on  geeae  (including  brant):  Between  September  29, 
1984,  and  January  20,  1985,  a  93-day  season  on  geese  (except  brant  m  Washington,  Oregon  and 
California)  may  be  selected,  except  as  subsequently  noted.  The  basic  daily  bag  and  possession 
limit  IS  6,  provided  that  the  daily  bag  limit  includes  no  more  than  3  white  geese  (snow,  including 
blue,  and  Ross'  geese)  and  3  dark  geese  (aU  other  species  of  geese).  The  basic  daily  bag  and 
possession  limits  are  proportionately  reduced  in  those  areas  where  special  restrictions  apply  to 
Canada  geese.  In  Washington  and  Idaho,  the  daily  t>ag  and  possession  limits  are  3  and  6  geese, 
respectively.  Between  October  20  and  Novemt>er  30,  1984,  Washington,  Oregon  and  California 
may  select  an  open  season  for  brant  with  daily  t>8g  and  possession  limits  of  2  and  4  brant, 
respectively. 


AloitJao  Canada  goose  elosire:  The  season  is  closed  on  the  Aleutian  Canada  goose.  Emergency 
closures  may  be  invoked  for  all  Canada  geese  should  Aleutian  Canada  goose  distribuuon 
patterns  or  other  circumstances  justify  such  actions. 

Cackling  Canada  goose  eloaire:  The  season  is  closed  on  the  eacklir^  Canada  goose  in 
Calif orrua,  Oregon  and  Washir^ton. 


goose   eioBirei   in  California:     Three  areas  m  California,  described  as  follows,  are 
restricted  in  the  hunting  of  Canada  geese: 

(1)  In  the  counties  of  Del  Norte  and  Humboldt  there  will  be  no  open  season  for  Canada 
geese. 

(2)  In  the  Sacramento  VaUey  in  that  area  bounded  by  a  line  beginning  at  Willows  in  Glenn 
County  proceeding  south  on  IntersUte  Highway  5  to  the  junction  with  Hahn  Road  north  of 
Arbuckle  in  Colusa  County;  then  easterly  on  Hahn  Road  and  the  Grimes-Arbuekl*  Road  to 
Grimes  on  the  Sacramento  River;  then  southerly  on  the  Sacramento  River  to  the  Tisdale  By- 
pass; then  easterly  on  the  Tisdale  By-pass  to  where  it  meets  O'Banion  Road;  then  easterly  or 
O'Banion  Road  to  State  Highway  99;  then  northerly  or  SUte  Highway  99  to  its  junction  with  the 
Gridiey-Colusa  Highway  in  Gridley  in  Butte  County;  then  westerly  on  the  Gndley-Colust 
Highway  to  its  junction  with  the  River  Road;  then  northerly  on  the  River  Road  to  the  Prwcetori 
Ferry;  then  westerly  across  the  Sacramento  River  to  SUte  Highway  45;  then  northerly  on  State 
Highway  45  to  its  junction  with  Sute  Highway  162;  then  continuing  northerly  on  Statf 
Highway  45-162  to  Glenn;  then  westerly  on  Slate  Highway  162  to  the  point  of  beginning  ir 
Willows,  the  hunting  season  for  Canada  geese  will  not  open  before  December  15  and  ma\ 
continue  to  the  end  of  the  waterfowl  hunting  season. 

(3)  In  the  San  Joaquin  VaUey  in  that  area  bounded  by  a  line  beginnir^  at  Modesto  ir 
Stanislaus  County  proceeding  west  on  State  Highway  132  to  the  junction  of  IntersUte 
Highway  5;  then  southerly  on  Interstate  Highways  to  the  junction  of  Slate  Highway  152  ir 
Merced  County;  then  easterly  on  State  Highway  152  to  the  junction  of  Slate  Highway  59;  ther 
northerly  or  State  Highway  59  to  the  junction  of  Sute  Highway  99  at  Meroed;  then'northerls 
and  westerly  on  State  Highway  99  to  the  point  of  beginning;  the  hunting  season  for  Canaot 
geese  will  close  no  later  than  Novemt>er  23. 

Weatam  Oregon  Those  portions  of  Coos  and  Curry  Counties  lying  west  of  VS.  Highway  101  anc 
that  portion  of  Tillamook  County  lying  south  of  an  oast-west  line  passing  through  the  mosi 
westerly  point  of  Cape  Lookout  shall  be  closed  to  the  hunting  of  Canada  geese.  The  season  or 
Canada  gaese  in  the  remainder  of  Western  Oregon  shall  extend  from  November  17  througf 
December  16,  with  bag  and  possession  limits  of  1  goose.  On  Stale  management  areas  anc 
National  Wildbfe  Refuges  having  controlled  hunts  within  this  area,  the  bag  and  possession  limits 
may  be  increased  to  3  geese,  of  which  only  1  may  be  a  dusky  Canada  goose.  A  method  of 
vaLdating  geese  harvested  on  these  areas  is  a  condition  of  the  opbonally  larger  limits. 

"Columtria  Basin'  Portions  of  Washington  and  Oregon  geeae:  In  the  Washington  counties  of 
Adams,  Benton,  Douglas,  Franklin,  Grant,  Kittitas,  Klickitat,  Lincoln,  Walla  WaUa  and  Yakima, 
and  in  the  Oregon  counties  of  GiUiam,  Morrow,  Sherman,  Umatilla,  Union,  Wallowa  and  Wasco, 
the  goose  season  may  t>e  of  100  days  duration  and  must  run  concurrently  with  the  duck  season. 

Oregon  (Lake  and  Klamath  Counties)  —  geeae.  In  the  Oregon  counties  of  Lake  and  Klamath  the 
season  on  dark  geese  will  not  open  until  two  weeks  after  the  opening  date  of  the  white  goose 
season  and  t>e  two  weeks  less  than  the  white  goose  season. 
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tromia  (Northeastern  Zone)  —  geese:   In  the  Northeastern  Zone  of  California  the  season  may 

be  from  Octotx"  13  to  January  13,  except  that  white-fronted  geese  may  be  taken  only  during 
Octotjer  13  to  NoverDer  4.  Limits  wiU  be  3  geese  per  day  and  3  in  possession,  of  which  not 
more  than  1  may  be  a  dark  goose  in  the  daily  bag,  or  2  dark  geese  in  possession.  The  daily  bag 
limit  on  dark  geese  may  be  expanded  to  2,  proviaed  both  are  Canada  geese. 

CaHfomia  (Balance  of  the  State  Zone)  —  geese:  In  the  Balance  of  the  SUte  Zone  the  season 
may  be  trom  November  3  through  January  20,  except  that  white-fronted  geese  may  be  taken 
only  during  November  3  to  January  6.  Limits  shall  t>e  3  geese  per  day  and  in  possession,  of 
»-^jf.h  n'^•  r--:rr-  than  1  mav  be  a  dark  goose.  The  dark  goose  limits  may  be  expanded  to  2 
provided  that  they  are  Canada  geese  >except  Aleutian  and  cacKUng  Canada  geese  for  which  the 
season  is  closed;.  -=  o 

PaeiTic  PopulaUon  of  Canada  geese-Idaho,  Oregon  and  Montana:  In  that  portion  of  Idaho  Ivine 
west  of  the  line  formed  D\  L.S.  Hignwav  93  north  from  the  Nevada  border  to  Shoshone,  thence 
northerly  or,  Idaho  Slate  Highway  75  (formerly  U.S.  Highway  93)  to  ChaUis,  thence  northerly  on 
L.;>.  Highway  93  to  the  Montana  border  (except  Boundarv,  Bonner,  Kootenai,  Benewah 
Shoshone  Latah,  Nez  Perce,  Lewis,  Clearwater  and  Idaho  Counties);  in  the  Oregon  counties  of 
Baker  and  M«,neur;  and  in  Montana  (Pacific  Flywav  portion  west  of  the  Continental  Divide),  the 
dailv  bag  and  possession  bmits  are  2  Canada  geese  and  the  season  for  Canada  geese  mav  not 
extend  beyond  January  6,  1985. 

Roetry  MounUin  Population  of  Canada  Geese-Montana  and  Wyomir^:  In  Montana  (Pacific 
Flywav  portic^  east  of  the  Continental  Divide)  and  Wyoming  the  season  may  not  extend  bevond 
January  b,  1985.  In  Lincoln  County,  Wyoming,  the  combined  special  sandhill  crane-Canada 
goose  season  and  the  regular  goose  season  shall  not  exceed  93  days. 

Waho.  Colorado  and  Utah:  In  that  portion  of  Idaho  lying  east  of  the  bne  formed  by  U.S. 
Highway  93  north  from  the  Nevada  border  to  Shoshone,  thence  northerly  on  Idaho  State 
Highway  .5  (formerly  U.S.  Highway  93)  to  ChaUis,  thence  northerly  on  U-S.  Highway  93  to  the 
Montana  border;  in  Colorado;  and  in  Utah,  except  Washington  County,  the  daUy  bag  and 
possession  limits  are  2  and  4  Canada  geese,  respecUvelv,  and  the  season  for  Canada  geese  mav 
be  no  more  than  86  days  and  may  not  extend  beyond  January  6,  1985. 

Newda:  Nevada  may  designate  season  dates  on  geese  in  Clark  County  and  in  Elko  County  and 
that  portion  of  White  Pine  County  within  Ruby  Lake  National  Wildlife  Refine  differir*  "from 
those  in  the  remainder  of  the  State.  In  Clark  County  the  season  on  Canada  geese  may  be  no 
more  than  86  days.  The  daily  bag  and  possession  bmit  is  2  Canada  geese  throughout  the  Sute. 

Arizona.  California,  Utah  and  New  Mezioo:  In  California,  the  Colorado  River  Zone  where  the 
season  must  be  the  same  as  that  selected  by  Arizona  and  the  Southern  Zone;  in  Arizona:  in  New 
Mexico;  and  in  Washington  County,  Utah;  the  season  for  Canada  geese  may  be  no  more  than 
86  days.  The  dauy  bag  and  possession  bmit  is  2  Canada  geese  except  in  that  portion  of 
Califorma  Department  of  Fish  and  Game  District  22  within  the  Southern  Zone  (i.e.  Imperial 
VaJev)  Where  the  daily  bag  and  possession  Umits  for  Canada  geese  are  I  and  2,  respectively. 

Western  Washington:  In  the  Washington  counties  of  Island,  Skagit,  Snohomish  and  Whatcom,  the 
season  for  snow  geese  may  not  extend  beyond  January  1,  1985.  In  Clark  and  Cowlitz  counties 
the  season  on  Canada  geese  shaD  extend  from  November  17  through  December  16,  with  bag  and 
possession  Umits  of  1  goose.  On  Slate  management  areas  and  National  Wildlife  Refices  having 
controUed  hunts  within  these  two  eoLmties,  the  bag  and  possession  limits  may  be  increased  to  3 
geese,  of  which  only  1  may  be  a  dusK->  Canada  goose.  A  method  of  validating  geese  harvested  in 
these  areas  is  a  condition  of  the  optionally  larger  limits. 


«  Whistling  Swana  ; 

In  Utah,  Nevada  and  Montara,  an  open  season  for  whistling  swans  may  be  elected  subject  to  the 
fouowing   conditions:      (a)   the   season    must   run   concurrently   with"  the  duck   .^    (b)  |^ 

.T^  !f,'n  I^"  "^^"^  "'f '  "^"^  P"'^'^  "^  <*»*'"  ^«"-**»«  •«1  hunter  partS  on  d.^ 
">  in  Utah,  no  more  than  2.500  permits  may  be  «sued.  aulhor.zi,^  each  ^rm,  ??.To  Ta^e 
I  whLstling  swan:  (d)  in  Nevada,  no  more  than  650  permits  may  b?  issued,  authorizing  each 
mitiec  to  take  1  whistling  swan  in  either  Churchill,  Lyon,  or  Pershing  CounUes;  (e)  in 
liana,    no    more    than    500  oermiU    mav    be    issued   auttwi^ino    o.h    r— .m,...«    ,„    ..„. 


permi  

Montana,    no    more    than    SOo'permiU    may    be    issued   auinorizirK 
1  whistling  swan  in  either  Teton  or  Cascade  Counties. 

Sandhill  Cranes 


ch   permittee    to 


in 
take 


Arizona  may  select  an  experimenul  sandhill  crane  season  subject  to  the  conditions  specified  in 
the  frameworks  for  early  seasons. 

SPECIAL  FALCONRY  FRAMEWORKS 

Extended  Seasons:  Falconry  is  a  permitted  means  of  Uking  migratory  game  birds  in  any  Sute 
meeting  Federal  falconry  standards  in  50  CFR  21.29(k).  These  Sutes  may  select  an  extended 
season  for  uking  migratory  game  birds  in  accordance  with  the  followir^ 


Framework  Dates: 

dates. 


Seasons   must  fall   wilhin  the  regular  and  any  special  season  framework 


Daily  Bag  and  Poaacuion  Limits:  Daily  t)ag  and  possession  bmits  for  all  permitted  migratory 
game  birds  shall  not  exceed  3  and  6  birds,  respectively,  singly  or  in  the  aggregate,  dirir^  both 
regular  hunting  seasons  and  extended  falconry  seasons. 

Regulations  Pit>lioatian:  Each  State  selecting  the  special  season  must  inform  the  Service  of  the 
season  dates  and  publish  said  regulations. 

Regular  Seasons:  General  hunting  regulations,  includir^  seasons,  hours,  and  limits,  apply  to 
falconry  in  each  State  Usled  in  50  CFR  21.29(k)  which  does  not  select  an  extended  falconry 
season. 

WOTE:  In  no  instance  shall  the  total  number  of  days  in  any  combination  of  duck  seasons  (regular 
duck  season,  sea  duek  season,  September  teal  season,  special  scaup  season,  special  scaup  end 
goldeneye  season  or  falconry  season)  exceed  107  days  for  a  species  in  one  geographical  area. 

Dated:  September  11.  1984. 
G.  Ray  Aniett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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DEPAfmiENT  OF  THE  INTERIOR 

S0CFRPart20 

LmmI  Potooning  In  Bald  EaglM; 
PropoMd  Altamativs  Contsrvation 


AOCNCv:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  intent;  request  for 
comments. 

summary:  The  United  States  Fish  and 
Wildlife  Service  is  announcing  that  it 
has  developed  a  series  of  proposed 
alternative  conservation  measures 
designed  to  address  lead  poisoning  in 
bald  eagles.  These  conservation 
measures  range  from  a  commitment  to 
do  additional  scientific  research  to  a 
recognition  of  the  potential  need  to 
designate  additional  steel  shot  zones  for 
the  hunting  of  migratory  waterfowl  in 
the  1985-86  hunting  season.  Comments 
and  information  on  the  biological  and 
economic  impacts  of  these  proposed 
conservation  measures  are  solicited. 
Such  information  and  comments  will  be 
used  in  revising  these  conservation 
measures,  as  necessary,  and  in 
preparing  any  required  environmental 
and  economic  impact  analyses  under  the 
National  Environmental  PoHcy  Act.  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12291. 

DATE:  The  comment  period  for  this 
notice  will  end  on  October  29, 1984. 
AOORESS:  All  comments  and  information 
should  be  submitted  to:  Director  (FWS/ 
MEMO).  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  Washington, 
D.C.  20240.  Comments  and  information 
received  in  response  to  this  notice  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  536, 
Matomic  Building.  1717  H  Sti-eet  NW.. 
Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rollin  D.  Sparrowe.  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Washington.  D.C.  20240  (202/ 
254-3207). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  American  bald  eagle,  our  national 
symbol,  is  afforded  greater  protection 
than  any  other  species.  Protective 
provisions  found  in  the  Bald  and  Golden 
Eagle  Protection  Act.  the  Endangered 
Species  Act  and  the  Migratory  Bird 
Treaty  Act  collectively  impose  unique 
conservation  responsibilities  for  the 
bald  eagle  upon  the  Secretary  of  the 
Interior.  After  a  period  of  substantial 


decline,  the  last  few  years  have 
witnessed  a  dramatic  increase  in  the 
population  levels  of  bald  eagles. 
Nonetheless,  tke  species  is  not  yet  fully 
recovered  and  some  eagles  continue  to 
die  from  lead  poisoning. 

Mindful  of  Ms  conservation 
responsibihties,  the  Secretary  of  the 
Interior  through  the  United  States  Fish 
and  Wildlife  Service  u  asking  the  public 
to  participate  ki  the  development  of 
comprehensive  conservation  measures 
designed  to  resolve  the  issue  of  lead 
poisoning  in  bald  eagles.  To  achieve  this 
goal,  the  Service  has  developed  a  plan 
of  action  that  is  progressive  yet 
scientifically  responsible.  It  recognizes 
both  the  existence  of  considerable 
scientiflc  uncertainty  about  the 
relationship  between  lead  shot  and  bald 
eagle  mortality  and  the  Secretary's 
conservation  responsibilities.  First,  the 
Service  has  tentatively  established  a 
priority  listing  of  areas  where  there  is 
substantive  evidence  showing  that  bald 
eagles  have  either  died  from  lead 
poisoning  or  could  potentially  be 
affected  by  lead  poisoning.  For  those 
areas  of  greatest  concern,  the  Service  is 
announcing  its  current  intention  to 
propose  regulations  by  mid-December 
that  would  ban  the  use  of  lead  shot  for 
the  1985-88  season  unless  study  and 
pubhc  comment  during  the  interim 
period  show  that  regulations  would  not 
be  appropriate.  Similar  regulatory 
measures  could  be  proposed  for  other 
areas  by  mid-December  depending  on 
the  results  of  further  analysis  of  data 
and  public  comments.  Second,  the 
Service  is  preparing  a  comprehensive 
research  strategy  comprised  of  short 
term  and  long  term  research  proposals 
to  be  implemented  over  the  next  three 
years.  Public  comment  is  also  being 
sought  in  connection  with  this  element 
of  the  Service's  conservation  program. 
Finally,  the  Service  requests  assistance 
in  the  development  of  an  objective 
public  education  program  on  the  issue  of 
lead  poisoning  of  ea^es. 

The  Service  fully  recognizes  the 
crucial  role  that  the  States  must  play  in 
developing  a  comprehensive  and 
effective  response  to  the  lead  poisoning 
issue  and  welcomes  their  participation. 
The  Service  also  recognizes  that 
elements  of  this  program  could  produce 
temporary  hardships  on  some  members 
of  the  hunting  community.  The  Service 
therefore  intends  this  public  notice  to 
provide  all  persons  with  an  early 
opportunity  to  comment  on  the  Services 
conservation  measures.  Nevertheless, 
given  the  Secretary's  unique 
conservation  responsibilities  for  the 
American  bald  eagle,  the  Service  must 
weigh  the  degree  of  scientific 
uncertainty  against  the  risk  to  the  well- 


being  of  this  nation's  sjrmbol — a  matter 
of  interest  and  concern  to  all  Americans. 

General  Background 

After  a  period  of  significant  dedine  in 
population,  due  in  large  meuure  to  the 
effects  of  certain  pesticides,  the  bald 
eagle  is  increasing  in  number  in  all  parts 
of  the  country.  For  example,  the 
National  Wildlife  Federation  recendy 
announced  that  their  annual  eagle 
population  survey  showed  an  increase 
of  over  900  bald  eagles  from  the  year 
before.  The  most  important  factor 
contributing  to  this  long  term  recovray 
was  the  steps  taken  by  the  Federal 
Government  to  restrict  the  use  of 
pesticides. 

As  the  effects  of  pesticides  on  eagles 
continue  to  decline,  attention  has  shifted 
to  other  causes  of  eagle  mortality.  Most 
recently,  the  debate  has  focused  upon 
•the  effect  and  causes  of  lead  poisoning 
in  eagles.  The  Fish  and  Wildlife  Service 
has  been  aware  of  this  issue  and  has 
been  studying  it  for  some  time. 
Formulating  definitive  solutions  to  the 
problem  of  lead  poisoning  in  eagles  is 
very  difficult.  Most  of  the  research  in 
recent  years  regarding  the 
environmental  affects  of  lead  shot  has 
focused  on  waterfowl,  not  raptors. 
Moreover,  the.biological  conclusions 
developed  for  lead  poisoning  in 
waterfowl  are  not  readily  transferable 
to  bald  eagles. 

The  Fish  and  Wildhfe  Service 
acknowledges  that  an  increased  number 
of  dead  bald  eagles  recovered  in  recent 
years  have  died  of  lead  poisoning.  To 
date,  the  exact  cause  of  this  increase  is 
unknown.  The  Service  beheves, 
however,  that  it  maybe  related  to 
increased  testing  for  lead  poisoning; 
greater  consumption  of  waterfowl  by 
bald  eagles  as  a  primary  winter  food 
source;  habitat  losses  resulting  in 
increased  concentrations  of  eagles  and 
waterfowl  for  longer  periods  during  the 
year  and  an  increased  effort  to  recover 
dead  bald  eagles. 

Regardless  of  the  reasons,  lead 
poisoning  in  bald  eagles  is  occurring  and 
additional  work  is  needed  to  provide  a 
better  understanding  of  the  ecological 
relationship  and  biological  significance 
of  this  type  of  mortality  in  bald  eagles. 
The  ecological  relationship  between 
bald  eagles  and  waterfowl  also  requires 
that  strong  consideration  be  given  to 
various  factors  that  could  be  relevant  in 
identifying  bald  eagle/lead  poisoning 
problem  areas:  The  species  of  waterfowl 
(geese  vs.  ducks)  used  as  a  food  base, 
the  numbers  of  waterfowl  being 
consumed  by  bald  eagles,  the  time  of 
year  when  eagles  are  feeding  on  these 
waterfowl,  the  use  of  toxic  and  non- 
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toxic  shot,  and  the  length  of  time  of  bald 
eagle-waterfowl  interactions  at  site- 
specific  aresA  all  play  a  ma)CH'  role  in 
influencing  the  potential  for  lead 
poisoning  in  bald  eagles. 

Recently  the  National  Wildlife 
Federation  petitioned  the  Fish  and 
Wildlife  Service  to  take  emergency 
regulatory  action  under  the  migratory 
bird  hunting  program  to  respond  to  the 
eagle/lead  poisoning  issue.  That 
petition,  and  the  Service's  response  to  it, 
are  discussed  in  some  detail  in  the  final 
migratory  bird  hunting  frameworks 
published  by  the  Service  in  this  issue  of 
the  Federal  Register.  As  a  result  of  the 
Federation  petition,  the  Service  has 
intensified  its  review  of  this  issue. 
Although  the  Service  from  a  biological 
point  of  view  disagrees  with  many  of  the 
assumptions  and  conclusions  reUed 
upon  by  the  Federation,  it  nevertheless 
concurs  that  additional  conservation 
measures  should  be  developed  to  deal 
with  lead  poisoning. 

Proposed  Conservation  Measures 

The  Service  has  developed  a  proposed 
plan  of  action  for  implementing  such 
additional  conser\'ation  measures  for 
the  bald  eagle.  In  formulating  these 
measures,  the  Service  took  into  account 
the  following  information.  Eagle  food 
studies  have  shown  that  bald  eagles 
prey  heavily  on  waterfowl,  especially 
where  other  alternative  sources  of  food 
like  fish  are  not  available.  Moreover, 
studies  have  shown  that  a  high 
percentage  of  waterfowl  carry  lead  shot 
in  their  bodies,  either  in  their  gizzards  or 
in  their  muscle  tissue,  as  a  result  of 
having  been  hit  but  not  killed  by  lead 
shot.  Studies  also  indicate  that  the 
larger  of  body  size  of  waterfowl,  the 
greater  the  frequency  of  lodged  shot  in 
muscle  tissue.  For  example,  geese 
frequently  carry  more  lodged  shot  than 
do  ducks.  Given  these  factors,  the 
Service  hypothesizes  the  greatest  areas 
of  concern  for  lead  poisoniong  in  bald 
eagles  will  be  areas  where:  (1)  Lead  shot 
is  used  for  waterfowl;  (2)  there  are  large 
concentrations  of  bald  eagles  and 
waterfowl  {especially  geese)  in  fall  and 
winter  and  (3)  heavy  harvests  of  such 
waterfowl  (with  the  associated  high 
incidence  of  carried  lead  shot).  The 
assumption  is  that  in  such  situations, 
there  is  a  greater  likelihood  that  bald 
eagles  will  ingest  lead  shot  carried  in 
the  bodies  of  waterfowl. 

In  consideration  of  the  above  factors, 
the  Service  has  developed  an  approach 
designed  to  assess  the  issue  of  lead 
poisoning  in  bald  eagles.  First  the 
Service  took  the  counties  of  the  country 
that  were  included  in  the  NWF  petition 
and  ranked  them  on  the  basis  of  the 
level  of  harves'ed  waterfowl.  It  then 


confirmed  that  each  of  those  counties 
had  a  wintering  population  of  fifieen  or 
more  bald  eagles.  Finally,  the  Service 
noted  for  each  county  v^^ther  or  not 
there  had  been  a  documented  death  of  a 
bald  eagle  that  was  attributed  by  the 
Service  to  lead  poistming.  In  addition  to 
a  high  level  of  lead  within  the  soft 
tissues  of  a  bald  eagle,  the  Service  relied 
upon  pathology  at  necropsy  and 
histopathological  evaulatiom  as  a  basis 
for  concluding  that  lead  poisoning  was 
the  cause  of  death. 

Using  this  priority  ranking  approach, 
the  Service  has  divided  the  counties 
under  consideration  into  three  different 
categories.  Category  I  includes  those 
counties  of  most  concern  to  the  Service. 
The  classification  indicators  used  to 
place  areas  into  Category  I  were  the 
following:  (1)  An  annual  average  harvest 
of  25,000  or  more  waterfowl;  and  (2)  at 
least  one  documented  bald  eagle  death 
attributed  by  the  Service  to  lead 
poisoning.  Apply  these  indicators  to  the 
list  of  counties  previously  established, 
the  Service  identified  5  counties  in  three 
states  to  be  included  in  Category  I. 
These  counties  are; 


Mame  o<  county 


NutntMrot 
fiaryestaa 
wamrtooH 


at 
oeaa  tMM 


Saliiyou(CA)~ 
Modoc  (CA) . ... 
Klamath  (OR) . 
Jackson  (OR)_ 
Hod  (MO) 


r7,3oo 

27.200 

59.200 

6.800 

25.000 


The  four  listed  counties  in  California 
and  Oregon  constitute  the  Klamath 
Basin  area  and  were  treated  as  an 
ecological  habitat  unit  because  the  same 
waterfowl  and  eagle  populations  must 
range  over  this  entire  area.  Thus 
Klamath  County  in  Oregon  was  included 
within  Category  I  despite  the  fact  that 
no  recorded  eagle  deaths  occurred  there. 
The  top  three  counties  of  the  Klamath 
Basin  alone  generate  an  annual  average 
waterfowl  harvest  of  over  163,000  birds 
and  have  a  wintering  population  of  well 
over  a  hundred  bald  eagles.  As  a  related 
matter,  a  recent  monitoring  study  of  two 
national  wildlife  refuges  within  this 
Basin  indicated  a  significant  lead 
poisoning  problem  in  waterfowl  on 
those  refuges.  Based  on  these  findings, 
the  Service  has  requested  that  the  State 
of  California  designate  those  two 
refuges  as  steel  shot  zones  for  the  1985- 
86  season.  Therefore,  this  earher  agency 
decision,  which  was  limited  to  wildlife 
refuges  and  waterfowl,  should  not  be 
confused  with  this  current  proposal 
involving  bald  eagles. 

The  fifth  county  in  Category  I,  Holt 
County,  Missouri,  was  included  because 
of  the  size  of  its  waterfowl  harvest 


(25.0001  and  the  presence  of  a  confirmed 
barW  eagle  dMtIr  dee  to  lead  poiMaing. 
Moreovar,  a  signifieant  percante^e  of 
Holt  Coun^'aannual  harvest  i&al 
geese,  not  ^dcs,  and  there  \»  a  large 
concentratian  of  wintering  bald  eaglas. 

For  thesa  Ave  counties  in  Catap>rjr  L 
the  Service  has  tentatively  cuiiUuded 
that  available  evidence  indicates  that 
there  is  a  subsantial  likelihood  of  a 
problem  involving  lead  poisoning  in 
bald  eagles. 

Category  II  areas  were  selected  on  the 
basis  of  less  restrictive  indicators.  These 
indicators  were:  (1)  An  averag^  annual 
harvest  of  25,000  or  more  waterfowl  and 
no  eagle  deaths  attributable  to  lead 
poisoning:  or  (2)  an  average  annual 
harvest  dl  less  thaa25,000  waterfowl 
and  rnie  documented  bald  eagle  death 
due  to  lead  poisoning.  Applying  these 
indicators  to  the  Ust  of  counties 
previously  established,  the  Service  has 
identified  fourteen  counties  in  eleven 
states  to  be  included  in  Category  IL 
These  counties  are: 


Namao(  county 


ThurMonlWA). 

OaHam  (WA)._ 
Lasaer  (CA). 

Billt»(CA) _ 

Wab«(UT) 

Canyon  (10) _.. 

Coconino  (AZ) . 

Ctmrcfi*  (NV) 

JeWaraon  (AH) . 

Mackaon  (lU 

TarTebonne(LA)... 
Dorchaatar  (MO)... 
Washngton  (ME)_ 
Hancock  (ME)_ 


31  MO 

42.900 

111.200 

S4.on 

S2J00 
5J00 

36.200 
48.100 
3J00 
n.900 
34.700 
10,400 
13.700 


For  these  fourteen  counties  in 
Category  II.  the  Service  has  tentatively 
concluded  that  available  information 
suggests  that  there  may  be  a  problem  in 
these  areas  involving  lead  poisoning  in 
eagles. 

Category  III  areas  were  selected  on 
the  basis  .(>£  a  classification  indicator     ■ 
that  was  less  restrictive  than  those 
utilized  for  Category  n.  This  indicator 
was:  An  average  annual  harvest  of 
between  10,000  and  25,000  waterfowl 
but  no  documented  bald  eagle  deaths 
due  to  lead  poisoning.  Applying  this 
indicator  to  the  list  of  counties 
previously  estabhshed.  the  Service  has 
identified  ten  counties  in  seven  states  to 
be  included  in  Category  III.  These 
counties  are: 


Namao*  ooutly 


Whatcom  (VnAj  .. 

P*rce  (V»A) 

Spokane  (W  A) ._ 
Ducnema  (UT) ... 
Mississocn  (All).. 


ftunttar  at     Ntmbarot 


10.200 

0 

IIMOl 

0 

16.400  I 

0 

10.600  1 

0 

11J00  1 

0 
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^i■1*•  o4  uuity 

NuRitMrol 

NunKMTO* 

dMdbaid 

••gias 

SI  r><«ta>  (UT)) 

19.400 
12.400 
11.800 
13.600 
11.200 

0 

liMnn(U) 

0 
0 

B<Mr>  (KY) _. 

SagM«tfinr(MF) 

0 
0 

For  these  ten  counties  in  Category  III. 
the  Service  has  tentatively  concluded 
that  available  information  suggests  that 
there  is  the  potential  for  a  problem  of 
unknown  magnitude  involving  the  lead 
poisoning  of  bald  eagles. 

In  developing  the  various 
«.iassification  indicators  for  Categories  I 
through  III  the  Service  has  arrived  at 
tertain  tentative  conclusions.  First, 
based  on  currently  available  data,  the 
Service  believes  there  is  more  likely  to 
be  a  causal  connection  between  the  use 
of  lead  shot  and  lead  poisoning  in  bald 
eagles  for  Category  1  areas,  than  there  is 
for  the  other  two  Categories.  Second,  as 
the  Services  degree  of  confidence  in  its 
assumptions  increases  from  Category  111 
to  Category  I.  the  agency's  ability  to 
initiate  effective,  remedial  conservation 
measures  increases  as  well.  For  these 
reasons,  the  Service's  proposed  plan  of 
action  for  addressing  lead  poisoning  in 
eagles  becomes  progressively  more 
specific  and  aggressive  as  one  moves 
away  from  Category  III  and  into  the 
other  Categories. 

Proposed  Plan  of  Action 

Based  on  the  above  assumptions, 
priority  rankings  and  conservation 
obligations,  the  Service  is  actively 
considering  the  following.  First,  for 
Category  I  counties,  the  Service  has 
under  active  consideration  a  proposal  to 
designate  these  counties  as  non-toxic 
shot  zones  for  the  1985-88  season. 
Moreover,  after  compliance  with  other 
aspects  of  procedural  administrative 
law.  the  Service  is  prepared  to  issue  a 
proposed  regulation  to  that  effect  by 
December  15. 1984,  unless  either  further 
study  by  the  Service,  or  public 
comments  received  in  response  to  this 
notice,  presents  evidence  that:  (1)  The 
proposal  will  not  contribute  to  the 
conservation  of  the  bald  eagle,  or  (2) 
factual  assumptions  underlying  the 
Category  I  designations  are  erroneous. 
Moreover,  in  recognition  of  current 
Appropriations  Act  restrictions  on  the 
Service's  authority  to  promulgate  steel 
shot  regulations  without  the  approval  of 
the  affected  states,  the  Service  will 
consult  actively  with  affected  states  and 
seek  their  approval  should  such  a  rule 
ultimately  be  published  for  Category  I 
areas. 

As  for  the  Category  II  counties,  the 
Service  believes  that  an  intensive 
review  of  available  data,  and  the 


accelerated  acquisition  of  additional 
information  may  provide  further 
evidence  of  a  causal  connection 
between  the  use  of  lead  shot  and  lead 
poisoning  in  bald  eagles.  Currently 
available  infoimation,  however,  is  not 
sufficient  for  the  Service  to  announce 
any  particular  regulatory  intentions  at 
this  time.  The  Service  recognizes  the 
distinct  possibility  of  having  eventually 
to  add  some  of  the  Category  II  areas  to 
the  Category  I  level  of  concern. 
Therefore,  the  Service  is  interested  in 
receiving  public  comments  on  whether 
an  adequate  data  base  exists  that  would 
warrant  the  designation  of  any  Category 

II  area  as  a  non-toxic  shot  zone  for  the 
1985-86  season.  The  Service  also 
requests  that  all  relevant  data  be 
provided  regarding  a  causal  connection 
between  the  use  of  lead  shot  and  lead 
poisoning  in  eagles  in  these  areas.  The 
Service  will  make  an  administrative 
decision  regarding  further  action  on 
Category  II  areas  prior  to  the  publication 
of  any  Category  I  proposed  ruie. 

Finally,  for  Category  III  areas,  the 
Service  again  believes  that  an  intensive 
review  of  available  data  and  the 
accelerated  acquisition  of  additional 
information  may  provide  further 
guidance  as  to  what  administrative 
actions,  if  any,  the  Service  should  take. 
Although  it  is  conceivable  that  proposed 
steel  shot  regulations  may  ultimately  be 
required  for  some  of  the  Category  III 
areas  as  information  both  about  these 
areas  and  the  effects  of  lead  poisoning 
of  eagles  increases,  the  Service  is  not 
prepared  to  say  that  this  is  the  case  at 
this  time.  Instead,  the  Service  will 
review  what  additional  data  becomes 
available  within  the  next  two  months 
and  will  reassess  its  decision  to  focus  on 
further  research  instead  of  immediate 
regulatory  action  for  Category  III  areas. 
The  Service  actively  solicits  public 
comment  on  this  approach  for  Category 

III  areas. 

In  summary,  the  public  is  being  asked 
to  comment  on  an  array  of  regulatory 
strategies  that  are  tailored  to  the 
incidence  of  lead  poisoning  in  bald 
eagles.  During  the  public  comment 
period,  the  Service  will  continue  to 
evaluate  its  assumptions  and  indicators 
and  will  refine  them  when  deemed 
appropriate.  There  may  be,  for  example, 
situations  where  smaller  ecological  units 
like  river  basins  more  accurately  reflect 
the  areas  of  lead  poisoning  concern  than 
do  artificial  political  boundaries  like 
county  lines.  Thus,  the  Service  is  not 
locked  in  to  the  approach  of  using 
counties  as  the  basis  for  further 
regulatory  action  where  a  smaller 
descriptive  unit  would  more  accurately 
address  lead  poisoning.  The  public  is 


urged  to  suggest  similar  refinements  if 
warranted  or  to  suggest  other  areas  that 
should  be  added  to  Categories  I,  II  or  III. 
In  addition  to  providing  ecological  data 
and  information,  the  Service  also 
requests  the  public  to  submit 
information  on  anticipated  economic 
impacts  that  could  result  from  the 
implementation  of  the  various  regulatory 
strategies. 

Research  and  Planning 

In  addition  to  the  above  action  plan 
regarding  the  designation  of  steel  shot 
zones,  the  Service  has  also  begun  to 
develop  a  research  strategy  for 
providing  additional  scientific  data  on 
lead  poisoning  in  bald  eagles.  The  goal 
of  this  research  program  will  be  to 
maximize  the  acquisition  of  meaningful 
data  in  a  cost  effective  aid  timely 
manner.  The  Service's  research  strategy 
is  to  be  divided  into  two  categories 
consisting  of  short  term  proposals, 
capable  of  being  completed  by  the  first 
of  December,  and  long  term  proposals, 
capable  of  being  completed  within  three 
years.  Individual  proposals  would  be 
ranked  in  priority  order  within  each 
category  based  on  the  availability  of 
funds  and  the  usefulness  of  the 
anticipated  data. 

The  Service  is  especially  interested  in 
receiving  public  comment  on  potential 
long  term  research  proposals.  Potential 
subject  areas  the  Service  is  considering 
include  food  habit  studies  of  wintering 
concentrations  of  bald  eagles;  time 
sequential  approaches  for  taking  blood 
samples  at  breeding  and  wintering 
areas;  additional  analysis  of  plumbism 
in  bald  eagles;  accelerated  pathological 
analysis  of  retrieved  dead  bald  eagles 
with  a  priority  for  analysis  of  eagles 
from  Category  I,  II  and  III  areas;  and  the 
expansion  of  current  banding  efforts. 
The  Service  has  set  September  21st  and 
November  1st  respectively  as  the  target 
dates  for  designating  its  research 
strategies  with  prioritized  short  term 
and  long  term  research  proposals.  Any 
public  comments  received  on  these 
matters  will  be  taken  into  account  in 
developing  the  agency's  forthcoming 
research  proposals. 

The  Service  also  notes  that  the  bald 
eagle  is  one  of  54  National  Species  of 
Special  Emphasis  (NSSE)  designated  by 
the  Service  to  be  addressed  in  FWS 
Regional  Resource  Planning  (RRP).  The 
RRP  process,  a  key  component  of  the 
Service's  overall  planning  effort,  follows 
a  seven  step  process  from  an  analysis 
phase  to  a  specific  operations  or  action 
plan  plase.  Endangered  Species 
Recovery  Plans  are  also  integrated  into 
this  process  along  with  data  and 
information  from  other  sources. 
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including  the  public.  The  first  cycle  of 
RRP  documents  were  completed  in  the 
fall  of  1983  and  are  currently  being 
revised.  As  more  data  become  available 
to  the  Service  regarding  lead  poisoning 
in  bald  eagles,  ii  will  be  incorporated 
into  the  Bald  Eagle  Recovery  Plans  and 
RRP's  as  appropriate. 

In  addition,  the  service  is  in  the 
process  of  developing  an  overall  report 
on  the  bald  eagle  that  would  summarize 
information  and  data  regarding  the 
status  of  the  species.  The  report  will 
also  specify  management  actions  that 


should  be  implemented  to  address  the 
conservation  needs  of  the  species.  The 
format  of  the  report  will  now  be  revised 
to  address  lead  poisoning  in  an 
expanded  fashion.  The  report  should  be 
completed  in  the  early  spring  of  1985. 

Education 

Finally,  the  Service  intends  to  develop 
an  objective  public  education  program 
on  the  issue.  Public  comments  on  the 
scope  and  content  of  such  an  education 
program  are  solicited  and  will  be  taken 


into  account  by  the  Service  as  it  begins 
to  formulate  its  plans. 

This  notice  is  published  under  the 
authority  of  the  Endangered  Species 
Act,  16  U.S.C.  1531  etseq..  the  Migratory 
Bird  Treaty  Act  16  U.S.C.  703  et  seq.. 
and  the  Bald  and  Golden  Eagle 
Protection  Act  16  U.S.C.  668  et  seq. 

Dated:  September  11. 1984. 
Rolf  L.  Wallenstrom, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service 

TFR  Ooc  M-2448e  Filed  »-13-»4  &«*  ami 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  510 
[Docket  Na  e4-19] 

Licensing  of  Ocean  Freight 
Forwarders 

AOCNCY:  Federal  Maritime  Conunission. 
ACTION:  Final  rules. 

summary:  These  rules  Tinalize  and/or 
revise  the  Commission's  ocean  freight 
forwarder  interim  regulations  to 
implement  the  Shipping  Act  of  1984 
which  became  effective  June  18, 1984. 
Revisions  included  in  these  final  rules 
relate  to.  among  others,  the  reporting 
and  noticing  of  shipper  affiliations  by 
forwarders,  invoicing,  certification 
requirements  for  compensation,  anti- 
rebate  policy  declarations,  accounting  to 
principals,  port-wide  exemptions  and 
sale/transfer  of  forwarder's  stock.  The 
revisions  are  intended  to  lessen  the 
regulatory  burden  upon  the  forwarding 
industry. 

DATE  Final  rules  effective  October  15, 
1984. 

FOB  FURTHER  INFORMATION  CONTACT: 
Jeremiah  D.  Hospital,  Chief,  Office  of 
Freight  Forwarders,  Bureau  of  Tariffs, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  D.C.  20573, 
(202)  523-5843. 

8UP(>LEMENTARY  information:  On 

March  20, 1984,  the  Shipping  Act  of  1984 
(the  1984  Act)  (46  U.S.C.  app.  1701-1720) 
was  enacted.  This  legislation 
substantially  altered  the  regulatory 
responsibihties  of  the  Commission  and 
directly  impacted  on  the  Commission's 
regulations  pertaining  to  the  ocean 
freight  forwarding  industry.  A  number  of 
changes  to  the  Commission's  forwarder 
regulations.  46  CFR  Part  510,  were 
required  by  the  new  legislation. 

On  May  3. 1984,  the  Commission 
published  in  the  Federal  Register  (49  FR 
18839)  Interim  Rules  concerning  the 
licensing  and  operations  of  ocean  freight 
forwarders  which  became  effective  on 
June  18. 1984  pursuant  to  section  17(b)  of 
the  1984  Act.  The  Interim  Rules  also 
addressed  rule  changes  previously 
proposed  and  noticed  in  Docket  No.  83- 
35.  The  Licensing  of  Independent  Ocean 
Freight  Forwarders.  The  Commission 
provided  thirty  days  for  comments  on  its 
Interim  Rules.  Comments  were  received 
from  the  following  parties:  The  Marine 
Exchange  of  the  San  Francisco  Bay 
Region:  General  Steamship  Corporation 
Ltd.;  NAVTRANS  International  Freight 
Forwarding,  Inc.;  The  "8900"  Lines. 
North  Atlantic  Israel  Freight 
Conference,  North  Atlantic 
Mediterranean  Freight  Conference,  U.S. 


Atlantic  and  Gulf/ Australia-New 
Zealand  Conference,  and  United  States 
Atlantic  Ports/Italy,  France  and  Spain 
Freight  Conference,  collectively; 
American  President  Lines,  Ltd.;  Hapag- 
Uoyd  Agencies;  Kerr  Steamship 
Company,  Inc.;  Columbia  River  Customs 
Brokers  &  Forwarders  Association,  Inc.; 
The  Pacific  Merchant  Shipping 
Association;  TMX  Shipping,  Inc.;  J.E. 
Lowden  &  Company;  Sea-Land  Service, 
Inc.;  The  National  Customs  Brokers  & 
Forwarders  Association  of  America. 
Inc.;  The  National  Council  on 
International  Trade  Documentation;  and 
Trans  Freight  Lines,  Inc. 

Discussion  of  Comments 

In  view  of  the  discussion  in  the 
Interim  Rules  of  the  previous  comments 
submitted  in  Docket  No.  83-35,  we  will 
limit  our  discussion  to  the  conunents  to 
the  Interim  Rules. 

The  vast  majority  of  the  commenting 
parties,  twelve  of  fifteen,  limited  their 
comments  to  the  certification 
requirements  for  the  payment  of  ocean 
freight  forwarder  compensation.  The 
general  view  of  these  comments  is  that 
the  current  certification  requirements 
contained  in  section  510.33  of  the 
forwarder  rules  create  substantial 
administrative  expenses  both  on  the 
part  of  the  forwarder  and  the  carrier 
which  could  be  eliminated  through  use 
of  efficient  automated  systems  for  the 
payment  of  compensation.  It  is  pointed 
out  that  the  1984  Act  specifically 
eliminates  the  language  of  the  Shipping 
Act,  1916  (1916  Act)  requiring 
certifications  prior  to  payment  of 
compensation  by  the  carrier.  It  is 
suggested  that  this  change  expretcses 
Congress'  intent  to  eliminate  the  current 
onerous  and  counterproductive 
paperwork  procedures. 

A  number  of  these  commenters 
recommend  that  forwarders  be  allowed 
to  provide  the  required  certification  to 
carriers  in  various  ways.  It  is  suggested 
that  the  forwarder's  certification  be 
allowed  to  be  placed  on  the  bill  of 
lading  (the  current  requirement),  or  on  a 
summary  statement,  or  on  a  forwarder's 
compensation  invoice  to  a  carrier,  or  on 
a  carrier's  check.  Other  methods 
suggested  included  an  annual  written 
statement  to  a  carrier  that  the  forwarder 
is  entitled  to  compensation  on  all 
shipments  handled  by  it  except  as 
otherwise  indicated  on  the  bill  of  lading 
and  a  restrictive  endorsement  on  the 
back  of  the  carrier's  compensation 
check. 

It  has  been  estimated  by  one 
commenter  that  with  a  revised  rule,  as 
recommended,  the  industry  could  realize 
a  saving  of  three  million  dollars.  The 
significant  saving,  it  is  suggested,  would 


result  from  elimination  of  the  need  both 
for  forwarders  to  submit  the  huge 
volume  of  certifications  to  carriers  and 
for  carriers  to  process  and  retain  this 
paperwork  in  order  to  generate 
appropriate  compensation  checks. 
Payment  of  compensation,  it  is  believed, 
could  be  better  automated  and  less 
enmeshed  in  clerical  procedures. 

In  view  of  the  comments  regarding  the 
certification  requirements  contained  in 
the  forwarder  regulations,  the  Final 
Rules  will  allow  forwarders  to  provide 
the  required  certification  on  one  copy  of 
the  bill  of  lading,  or  on  a  forwarder's 
summary  statement,  or  on  a  forwarder's 
invoice  for  compensation,  or  as  an 
endorsement  on  the  back  of  a  carrier's 
compensation  check.  Carriers  will  still 
be  required  to  retain  a  copy  of  the 
forwarder's  certification.  Forwarders 
will  only  be  required  to  retain  in  their 
shipment  files  evidence  that  the  required 
services  were  performed  on  the 
particular  shipments. 

It  is  our  belief  that  this  change  is 
consistent  with  the  language  of  the  1984 
Act,  and  it  will  afford  the  industry  an 
opportunity  to  streamline  procedures  for 
the  payment  of  ocean  freight  forwarder 
compensation  to  the  benefit  of  all 
concerned.  Moreover,  unuer  our  Final 
Rule  forwarders  will  no  longer  be 
required  to  check  specific  services 
performed  on  each  shipment  as  the 
certification  language  is  broad  enough  to 
cover  any  shipment.  Appropriate 
amendments  to  the  pertinent  sections  of 
the  Final  Rules  have  been  made 
accordingly. 

The  National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 
(the  Association)  submitted  comments 
on  a  number  of  areas  of  the  Interim 
Rules.  The  Association  favors  the 
shipper-affiliations  notice  requirement 
contained  in  section  510.31(b)  of  the 
Interim  Rules.  However,  it  believes  that 
it  does  not  go  far  enough  to  protect 
exporters  in  the  United  States.  It 
believes  that  the  requirement  should  be 
extended  beyond  affiliations  with 
exporters  from  the  United  States  to 
include  exporters  from  foreign  countries. 
It  sees  the  potential  for  harm  to  U.S. 
exporters  if  forwarders  affiliated  with 
foreign  exporters  release  information 
about  their  U.S.  principals  to  their 
foreign  affiliates  which  the  foreign 
affiliate  could  use  to  attract  business 
away  from  the  U.S.  exporter. 

We  see  merit  in  the  Association's 
suggestion  and  we  have  adopted  the 
recommended  language  offered  by  the 
Association  as  part  of  the  Final  Rules. 

The  Association,  although  generally 
supporting  the  changes  in  the  invoicing 
rule,  does  not  feel  the  notice  that  is  to 
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appear  on  each  invoice  to  a  principal 
advising  of  potential  markup  of  charges 
is  necessary  and  results  in  more 
regulation  than  the  previous  rule.  It 
urges  that  this  notice  requirement  be 
deleted.  Further,  it  suggests  that  the 
prior  written  quotation  provisions  of  the 
previous  rules  be  retained.  It  seeks  also 
to  retain  the  Rling  of  fee  schedules  so 
that  no  further  disclosure  beyond  the 
schedule  is  required. 

The  Association's  comments 
regarding  the  invoicing  rule  are  not 
persuasive.  The  intent  of  our  Interim 
Rule  on  invoicing  was.  and  still  is,  to 
interject  the  forces  of  the  marketplace  in 
the  area  of  forwarder  billing  practices. 
We  believe  this  will  act  as  a  self- 
policing  mechanism  compelling 
forwarders  to  account  to  their  principals 
rather  than  to  the  Commission,  to  the 
extent  possible. 

We  have  amended,  however,  the 
language  of  the  rule  so  as  not  to 
prescribe  a  specific  format  that 
forwarders  must  follow.  The  rule  will 
allow  a  forwarder  to  bill  its  principal  for 
services  rendered  by  the  forwarder  in 
any  manner  the  forwarder  so  chooses. 
We  have  retained  the  notice 
requirement,  with  some  modification, 
which  will  advise  a  principal  that,  upon 
request,  the  forwarder  shall  provide  a 
detailed  breakout  of  the  components  of 
charges  assessed  by  the  forwarder  along 
with  copies  of  any  pertinent  doomient. 

The  Association  does  not  agree  with 
the  rule  on  requiring  forwarders  to  place 
an  anti-rebate  policy  declaration  on 
each  invoice  to  a  principal.  It  believes 
that  there  is  no  statutory  basis  for  the 
rule;  thus  the  rule  should  be  deleted. 

For  the  reasons  stated  in  our  notice  of 
Interim  Rules,  we  are  not  disposed  to 
change  this  rule  and  it  will  be  adopted 
in  the  Final  Rules. 

Finally,  the  Association  seeks 
modification  to  the  rule  on  accounting  to 
the  principal  for  funds  due  the  principal. 
It  believes  that  the  forwarder  should  be 
allowed  to  offset  its  receivables  from 
any  funds  due  the  principal  without  the 
principal's  consent.  This  is  a  matter 
which  is  best  left  to  the  parties  involved 
to  agree  upon  rather  than  through 
government  regulation.  Thus,  we  have 
deleted  the  consent  requirement  in  the 
Final  Rules.  The  forwarder  will  still  be 
required,  however,  to  account  to  its 
principal  for  such  funds. 

NAVTRANS  International  Freight 
Forwarding.  Inc.  (NAVTRANS) 
generally  supports  the  Interim  Rules.  It 
requests,  however,  that  we  reconsider 
its  previous  comments  in  Docket  No.  83- 
35.  Further  to  its  previous  comments,  it 
questions  the  continued  need  for 
notification  of  the  sale/transfer  of  a 


forwarder's  stock  in  view  of  the  deletion 
of  the  approval  requirement. 

NAVTRANS'  previous  comiments 
were  considered  in  drafting  the  Interim 
Rules:  thus,  we  see  no  need  to 
reconsider  them  here.  Further,  we  do  not 
agree  that  we  need  not  be  notified  of 
stock  sales /transfers.  To  properly 
discharge  our  regulatory  responsibilities, 
it  is  essential  that  we  know  who  are  the 
owners  of  forwarders,  especially  in 
instances  where  the  question  of 
beneficial  interest  is  present 

The  "8900"  Lines,  et  al.  submitted 
comments  on  a  single  point.  They 
oppose  deletion  of  section  510.38 
requiring  the  filing  of  agreements  under 
section  15  of  the  1918  Act.  They  argue 
that  the  1984  Act  in  no  way  affects, 
much  less  eliminates,  the  requirement 
under  section  15  of  the  1916  Act  that 
agreements  among  ocean  freight 
forwarders  be  filed  with  the 
Commission  for  approval.  They  state 
that  persons  carrying  on  the  business  of 
forwarding  are  still  "other  persons" 
subject  to  the  1918  Act  and.  therefore, 
are  required  to  file  agreements  for 
approval  by  the  Commission  pursuant  to 
section  15  of  that  Act.  They  urge  that 
5  510.36  be  retained  in  the  forwarder 
rules. 

The  issue  raised  by  the  "8900"  Lines, 
et  al.  will  be  the  subject  of  a  separate 
rulemaking  proceeding.  Therefore,  no 
further  comment  in  the  context  of  the 
instant  proceeding  on  the  issue  is 
necessary  at  this  time. 

Having  addressed  the  comments 
submitted  to  our  Interim  Rules,  we  turn 
now  to  two  areas  which  we  wish  to 
further  amend  for  clarification  purposes. 

Under  S  510.31(e),  Arrangements  with 
unauthorized  persons,  we  have 
amended  the  last  sentence  by  adding 
the  word  "also"  after  "licensee  shall." 
This  change  is  to  make  it  clear  that 
when  a  third  party  is  involved  in  a 
forwarding  transaction,  the  licensee 
shall,  in  addition  to  providing  the  third 
party  with  an  invoice,  provide  a  copy  of 
its  invoice  to  the  shipper.  Thus,  the  last 
sentence  is  to  read,  in  pertinent  part: 

*  *  •  the  licensee  shall  also  transmit  to 
the  person  paying  the  forwarding  charges  a 
copy  of  its  invoice  for  services  rendered. 

Under  S  510.33(a),  Disclosure  of 
principal,  we  have  added  language 
specifying  that  the  identity  of  the 
shipper  must  be  shown  "in  the  shipper 
identification  box  on  the  bill  of  lading" 
as  opposed  to  just  "on  the  bill  of  lading" 
as  the  rule  currently  reads. 

The  Interim  Rules  deleted  several 
sections  from  the  rules  in  effect  prior  to 
June  18, 1984  (prior  rules).  For  the  sake 
of  clarity,  we  have  redesignated  a 
number  of  sections.  The  Interim  Rules 


deleted  paragraph  (a)  of  1 510.32, 
Forwarder  and  principal;  fa»g. 
Therefore,  we  have  redesignated  the 
remaining  paragraphs,  (b)  thiou^  (k),  as 
paragraphs  (a]  through  (j)  in  the  Final 
Rules. 

Paragraphs  (a)  and  [b)  of  i  510JS5, 
Reports  required  to  be  filed,  have  been 
deleted  and  all  that  remains  is 
paragraph  {c\.  Thus,  we  have  ratitled 
S  510.35  as  Anti-rebate  certification,  and 
deleted  the  paragraph  designation. 

The  Interim  Rules  also  deleted 
SS  510.12  and  510.21  from  the  prior  rules. 
In  view  of  this,  we  have  redesignated 
S9  510.13  through  51A.20  as  SS  510.12 
through  510.19  in  the  Final  Rules. 
Similarly,  SS  510.31  through  510.35  have 
been  redesignated  as  SS  510.21  through 
510.25  in  the  Final  Rules.  Conforming 
amendments  to  cross  references  that 
appear  throughout  the  Final  Rules  have 
been  made  accordingly. 

To  correct  an  oversight  regarding  the 
appropriate  0MB  control  numbers 
appearing  in  S  510.91.  we  have  amended 
that  section  to  reflect  the  correct  OMB 
control  number  as  3072-0018  for  all  the 
sections  indicated  in  the  table  appearing 
in  the  section. 

Pursuant  to  5  U.S.C.  601  et  seq.,  the 
Chairman  of  the  Commission  certifies 
that  the  Final  Rules  published  herein 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Final  Rules  are  intended  to 
bring  the  Commission's  regulations  in 
line  with  new  legislation.  Further,  they 
tend  to  lessen  the  regulatory  burden 
upon  the  forwarding  industry  and  they 
should  have  a  cost-saving  impact  on  the 
operations  of  forwarders. 

List  of  Subjects  in  46  CFR  Part  510 

Exports.  Freight  forwarders.  Maritime 
carriers.  Rates,  Reports  and  record- 
keeping requirements.  Surety  bonds. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  3. 8. 10, 11. 13, 15, 17,  and 
19  of  the  Shipping  Act  of  1984  (46  U.S.C. 
app.  1702,  1707,  1709, 1710  1712, 1714. 
1716  and  1718),  the  Commission  revises 
46  CFR  Part  510  to  read  as  follows: 

PART  S10— UCENSINQ  OF  OCEAN 
FREIGHT  FORWARDERS 

Subpart  A— General 

Sec 

510.1  Scope. 

510.2  Definitions. 

510.3  License,  when  required. 

510.4  License,  when  not  required. 

Sul>part  B— EllglbiNty  and  Procedure  for 
LtcensinQ;  Bond  Re<|ulretnents 

510.11  Basic  Requirements  for  licensing: 
eligibility. 

510.12  Application  for  license. 
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Sm. 

510.13  Investjgatioo  of  applicants. 

510.14  Surety  bond  requirements. 

510.15  Denial  of  license.  , 

510.16  Revocation  or  suspension  of  license. 

510.17  Application  after  revocation  or 
denial. 

510.18  Issuance  and  use  of  license. 

510.19  Changes  in  organization. 

Subfiart  C— OutiM  and  RMponaiMMM  of 
FraIgM  Fonmrdars;  FonrartUno  ChargM; 
Raports  to  Conmlaaion 

510.21  General  duties. 

510.22  Forwarder  and  principal;  fees. 

510.23  Forwarder  and  carrier 
compensation. 

510.24  Records  required  to  be  kept 

510.25  Anti-rebate  certification. 
510.91    OMB  control  numbers  assigned 

pursuant  to  the  Paperwork  Reduction 
Act. 

Antiiority:  5  U.S.C.  553;  sees.  3,  8.  la  11, 13. 
15, 17.  and  19,  Shipping  Act  of  1984;  46  U.S.C 
app.  1702. 1707, 1709. 1710, 1712. 1714,  1718. 
and  1718. 

Subpart  A— General 
§510.1    Scopo. 

(a)  This  part  sets  forth  regulations 
providing  for  the  licensing  as  ocean 
freight  forwarders  of  persons,  including 
individuals,  corporations  and 
partnerships,  who  wish  to  carry  on  the 
business  of  freight  forwarding.  This  part 
also  prescribes  the  bonding 
requirements  and  the  duties  and 
responsibilities  of  ocean  freight 
forwarders,  regulations  concerning 
practices  of  freight  forwarders  and 
common  carriers,  and  the  grounds  and 
procedures  for  revocation  and 
suspension  of  licenses. 

(b)  Information  obtained  under  this 
part  is  used  to  determine  the 
qualifications  of  freight  forwarders  and 
their  compliance  with  shipping  statutes 
and  regulations.  Failure  to  follow  the 
provisions  of  this  part  may  result  in 
denial,  revocation  or  suspension  of  a 
freight  forwarder  license.  Persons 
operating  without  the  proper  hcense 
may  be  subject  to  civil  penalties  not  to 
exceed  $5,000  for  each  such  violation 
unless  the  violation  is  willfully  and 
knowingly  committed,  in  which  case  the 
amount  of  the  civil  penalty  may  not 
exceed  $25,000  for  each  violation;  for 
other  violations  of  the  provisions  of  this 
part,  the  civil  penalties  range  from 
$5,000  to  $25,000  for  each  violation  (46 
U.S.C.  app.  1712).  Each  day  of  a 
continuing  violation  shall  constitute  a 
separate  violation. 

S  510.2    Dafinraona 

The  terms  used  in  this  part  are 
defined  as  follows: 

(a)  "Act"  means  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1701-1720). 

(b)  "Beneficial  interest"  includes  a 
lien  or  interest  in  or  right  to  use,  enjoy. 


profit,  benefit  or  receive  any  advantage, 
either  proprietary  or  financial,  from  the 
whole  or  any  part  of  a  shipment  of  cargo 
where  such  interest  arises  fit)m  the 
financing  of  the  shipment  or  by 
operation  of  law,  or  by  agreement, 
express  or  inched.  The  term  "beneficial 
interest"  shall  not  include  any  obligation 
in  favor  of  a  freight  forwarder  arising 
solely  by  reason  of  the  advance  of  out- 
of-pocket  expenses  incurred  in 
dispatching  a  shipment. 

(c)  "Branch  office"  means  any  office 
established  by  or  maintained  by  or 
under  the  control  of  a  licensee  for  the 
purpose  of  rendering  freight  forwarding 
services,  which  office  is  located  at  an 
address  different  from  that  of  the 
licensee's  designated  home  office.  This 
term  does  not  include  a  separately 
incorporated  entity. 

(d)  "Brokerage"  refers  to  payment  by 
a  common  carrier  to  an  ocean  freight 
broker  for  the  performance  of  services 
as  specified  in  paragraph  (m)  of  this 
section. 

(e)  "Common  carrier"  means  any 
person  holding  itself  out  to  the  general 
public  to  provide  transportation  by 
water  of  passengers  or  cargo  between 
the  United  States  and  a  foreign  country 
for  compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  the  port  or  point  of 
receipt  to  the  port  or  point  of 
destination,  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country. 

(f)  "Compensation"  means  payment 
by  a  common  carrier  to  a  freight 
forwarder  for  the  performance  of 
services  as  specified  in  §  510.23(c)  of 
this  part. 

(g)  "Freight  forwarding  fee"  means 
charges  billed  by  a  freight  forwarder  to 
a  shipper,  consignee,  seller,  purchaser, 
or  any  agent  thereof,  for  the 
performance  of  freight  forwarding 
services. 

(h)  "Freight  forwarding  services" 
refers  to  the  dispatching  of  shipments  on 
behalf  of  others,  in  order  to  facihtate 
shipment  by  a  common  carrier,  which 
may  include,  but  is  not  limited  to,  the 
following: 

(1)  Ordering  cargo  to  port; 

(2)  Preparing  and/or  processing  export 
declarations; 

(3)  Booking  arranging  for  or 
confirming  cargo  space; 

(4)  Preparing  or  processing  delivery 
orders  or  dock  receipts; 

(5)  Preparing  and/or  processing  ocean 
bills  of  lading; 


(6)  Preparing  or  processing  consular 
documents  or  arranging  for  their 

certification; 

(7)  Arranging  for  warehouse  storage; 

(8)  Arranging  for  cargo  insurance; 

(9)  Clearing  shipments  in  accordance 
with  United  States  Government  export 
regulations; 

(10)  Preparing  and/or  sending 
advance  notifications  of  shipments  or 
other  documents  to  banks,  shippers,  or 
consignees,  as  required; 

(11)  Handling  freight  or  other  monies 
advanced  by  shippers,  or  remitting  or 
advancing  freight  or  other  monies  or 
credit  in  connection  with  the  dispatching 
of  shipments; 

(12)  Coordinating  the  movement  of 
shipments  from  origin  to  vessel;  and 

(13)  Giving  expert  advice  to  exporters 
concerning  letters  of  credit,  other 
documents,  licenses  or  inspections,  or 
on  problems  germane  to  the  cargoes' 
dispatch. 

(i)  "From  the  United  States"  means 
oceanbome  export  commerce  from  the 
United  States,  its  Territories,  or 
possessions  to  foreign  countries. 

(j)  "Licensee"  is  any  person  licensed 
by  the  Federal  Maritime  Commission  as 
an  ocean  freight  forwarder. 

(k)  "Non-vessel-operating  common 
carrier"  means  a  common  carrier  that 
does  not  operate  the  vessels  by  which 
the  ocean  transportation  is  provided, 
and  is  a  shipper  in  its  relationship  with 
an  ocean  common  carrier. 

(1)  "Ocean  common  carrier"  means  a 
vessel-operating  common  carrier  but  the 
term  does  not  include  one  engaged  in 
ocean  transportation  by  ferry  boat  or 
ocean  tramp. 

(m)  "Ocean  freight  broker"  is  an  entity 
which  is  engaged  by  a  carrier  to  secure 
cargo  for  such  carrier  and/or  to  sell  or 
offer  for  sale  ocean  transportation 
services  and  which  holds  itself  out  to 
the  public  as  one  who  negotiates 
between  shipper  or  consignee  and 
carrier  for  the  purchase,  sale,  conditions 
and  terms  of  transportation. 

(n)  "Ocean  freight  forwarder"  means 
a  person  in  the  United  States  that: 

(1)  Dispatches  shipments  from  the 
United  States  via  common  carriers  and 
books  or  otherwise  arranges  space  for 
those  shipments  on  behalf  of  shippers; 
and 

(2)  Processes  the  documentation  or 
performs  related  activities  incident  to 
those  shipments. 

(o)  "Principal,"  except  as  used  in 
Surety  Bond  Form  FMC  59,  Rev.,  refers 
to  the  shipper,  consignee,  seller,  or 
purchaser  of  property,  and  to  anyone 
acting  on  behalf  of  such  shipper, 
consignee,  seller,  or  purchaser  of 
property,  who  employs  the  services  of  a 
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licensee  to  facilitate  the  ocean 
transportation  of  such  property. 

(p)  "Reduced  forwarding  fees"  means 
charges  to  a  principal  for  forwarding 
services  that  are  below  the  licensee's 
usual  charges  for  such  services. 

(q)  "Shipment"  means  all  of  the  cargo 
carried  under  the  terms  of  a  single  bill  of 
lading. 

(r)  "Shipper"  means  an  owner  or 
person  for  whose  account  the  ocean 
transportation  of  cargo  is  provided  or 
the  person  to  whom  delivery  is  to  be 
made. 

(s)  "Small  shipment"  refers  to  a  single 
shipment  sent  by  one  consignor  to  one 
consignee  on  one  bill  of  ading  which 
does  not  exceed  the  underlying  common 
carrier's  minimum  charge  rule. 

(t)  "Special  contract"  is  a  contract  for 
freight  forwarding  services  which 
provides  for  a  periodic  lump  sum  fee. 

(u)  "United  States"  includes  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern 
Marianas,  and  all  other  United  States 
territories  and  possessions.  • 

§510.3    Uc«ns«;  wt)«n  required. 

Except  as  otherwise  provided  in  this 
part,  a  person  must  hold  a  valid  ocean 
freight  forwarded  license  in  order  to 
perform  freight  forwarding  services, 
and.  except  as  provided  in  {  510.4  of  this 
part  no  person  shall  perform,  or  hold 
out  to  perform,  such  services  unless 
such  person  holds  a  valid  license  issued 
by  the  Commission  to  engage  in  such 
business.  A  separate  license  is  required 
for  each  branch  office  that  is  separately 
incorporated. 

§  510.4    Uccrwe;  wtten  not  r«quir*d. 

A  license  is  not  required  in  the 
following  circumstances: 

(a)  Shipper.  Any  person  whose 
primary  business  is  the  sale  of 
merchandise  may,  without  a  Ucense, 
dispatch  and  perform  freight  forwarding 
services  on  behalf  of  its  own  shipments, 
or  on  behalf  of  shipments  or 
consolidated  shipments  of  a  parent, 
subsidiary,  affiliate,  or  associated 
company.  Such  person  shall  not  receive 
compensation  from  the  common  carrier 
for  any  services  rendered  in  connection 
with  such  shipments. 

(b)  Employee  or  branch  office  of 
licensed  forwarder.  An  individual 
employee  or  unincorporated  branch 
office  of  a  licensed  ocean  freight 
forwarder  is  not  required  to  be  hcensed 
in  order  to  act  solely  for  such  hcensee, 
but  each  Ucensed  ocean  freight 
forwarder  will  be  held  strictly 
responsible  hereunder  for  the  acts  or 
omissions  of  any  of  its  employees 


rendered  in  connection  with  the  conduct 
of  the  business. 

(c)  Common  carrier.  A  common 
carrier,  or  agent  thereof,  may  perform 
ocean  freight  forwarding  services 
without  a  hcense  only  with  respect  to 
cargo  carried  under  such  carrier's  own 
bill  of  lading.  Charges  for  such 
forwarding  services  shall  be  assessed  in 
conformance  with  the  carrier's 
published  tariffs  on  file  with  the 
Commission. 

(d)  Ocean  freight  brokers.  An  ocean 
freight  broker  is  not  required  to  be 
licensed  to  perform  those  services 
specified  in  {  510.2(m). 

Subpart  B— EligitMlty  and  ProcMlure 
for  Ucenslng;  Bond  Requirements 

§  5 1 0. 1 1    Basic  Requirements  (or  licensing; 
eliglbWty. 

(a)  Necessary  qualifications.  To  be 
eligible  for  an  ocean  freight  forwarder's 
license,  the  applicant  must  demonstrate 
to  the  Commission  that: 

(1)  It  possesses  the  necessary 
experience,  that  is,  its  qualifying 
individual  has  a  minimum  of  three  (3) 
years  experience  in  ocean  freight 
forwarding  duties  in  the  United  States, 
and  the  necessary  character  to  render 
forwarding  services;  and 

(2)  It  has  obtained  and  filed  with  the 
Commission  a  valid  surety  bond  in 
conformance  with  S  510.4 

(b)  Qualifying  individual.  The 
following  individuals  must  qualify  the 
applicant  for  a  license: 

(1)  Sole  proprietorship — The  applicant 
sole  proprietor. 

(2)  Partnership— At  least  one  of  the 
active  managing  partners,  but  all 
partners  must  execute  the  application. 

(3)  Corporation — At  least  one  of  the 
active  corporate  officers. 

(c)  Affiliates  of  forwarders.  An 
independently  qualified  apphcant  may 
be  granted  a  separate  license  to  carry  on 
the  business  of  forwarding  even  though 
it  is  associated  with,  under  common 
control  with,  or  otherwise  related  to 
another  ocean  freight  forwarder  through 
stock  ownership  or  common  directors  or 
officers,  if  such  apphcant  submits:  (1)  A 
separate  application  and  fee,  and  (2)  a 
valid  surety  bond  in  the  form  and 
amount  prescribed  under  S  5iai4  of  this 
part.  The  proprietor,  partner  or  officer 
who  is  the  qualifying  individual  of  one 
active  licensee  shall  not  also  be 
designated  the  qualifying  proprietor, 
partner  or  officer  of  an  applicant  for 
another  ocean  freight  forwarder  license. 

(d)  Common  carrier.  A  common 
carrier  or  agent  thereof  which  meets  the 
requirements  of  this  part  may  be 
licensed  to  dispatch  shipments  moving 
on  other  than  such  carrier's  own  bill  of 


lading  subject  to  the  provisions  of 
S  510.23(g)  of  this  part. 

SS10.12    HpiilritlusierlrsHss. 

(a)  Application  ondformB.  Any  person 
who  wishes  to  obtain  a  license  to  carry 
on  the  business  of  forwarding  shall 
submit  in  duplicate,  to  the  Director  of 
the  Commission's  Bureau  of  Tariffs,  a 
completed  application  Form  FMC-18 
Rev.  ("Application  for  a  License  as  an 
Ocean  Freight  Forwarder")  and  a 
completed  antirebate  certification  in  the 
format  prescribed  under  {  51025  of  this 
part.  Copies  of  Form  FMC-18  Rev.  may 
be  obtained  from  the  Director.  Bureau  of 
Tariffs.  Federal  Maritime  Commission. 
Washington,  D.C  20573.  or  from  any  of 
the  Commission's  offices  at  other 
locations.  Notice  of  filing  of  such 
application  shall  be  pubhshed  in  the 
Federal  Register  and  shall  state  the 
name  and  address  of  the  applicant  If 
the  applicant  is  a  corporation  or 
partnership,  the  names  of  the  officers  or 
partners  thereof  shall  be  published. 

(b)  Fee.  The  application  shall  be 
accompanied  by  a  money  order, 
certified  check  or  cashier's  check  in  the 
amount  of  $350  made  payable  to  the 
"Federal  Maritime  Commission." 

(c)  Rejection.  Any  application  which 
appears  upon  its  face  to  be  incomplete 
or  to  indicate  that  the  applicant  fails  to 
meet  the  licensing  requirements  of  the 
Shipping  Act  of  1984.  or  the 
Commission's  regulations,  shall  be 
returned  by  certified  U.S.  mail  to  the 
applicant  without  further  processing, 
together  with  an  explanation  of  the 
rea8on(8)  for  rejection,  and  the 
application  fee  shall  be  refunded  in  full. 
All  other  applications  will  be  assigned 
an  application  number,  and  each 
applicant  will  be  notified  of  the  number 
assigned  to  its  applicatioiL  Persons  who 
have  had  their  appUcations  returned 
may  reapply  for  a  license  at  any  time 
thereafter  by  submitting  a  new 
application,  together  with  the  full 
application  fee. 

(d)  Investigation.  Each  apphcant  shall 
be  investigated  in  accordance  with 

i  510.13  of  this  part. 

(e)  Changes  in  fact  Each  applicant 
and  each  licensee  shall  submit  to  the 
Commission,  in  duplicate,  an  amended 
Form  FMC-18  Rev.  advising  of  any 
chaages  in  the  facts  submitted  in  the 
original  application,  within  thirty  (30) 
days  after  such  cbaiige(8)  occur.  In  the 
case  of  an  application  for  a  license,  any 
unreported  change  may  delay  the 
processing  and  investigation  of  the 
application  and  may  result  in  rejection 
or  denial  of  the  application.  No  fee  is 
required  when  reporting  changes  to  an 
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application  for  initial  license  under  this 
section. 

§510.13    Invwttoatlon  Of  appHcanta. 

The  Commission  shall  conduct  an 
investigation  of  the  applicant's 
qualiHcations  for  a  license.  Such 
investigations  may  address: 

(a)  The  accuracy  of  the  information 
submitted  in  the  application; 

(b)  The  integrity  and  financial 
responsibility  of  the  applicant; 

(c)  The  character  of  the  applicant  and 
its  qualifying  individual;  and 

(d)  The  length  and  nature  of  the 
qualifying  individual's  experience  in 
handling  freight  forwarding  duties. 

§  510.14    Sur«ty  bond  raqulrwTMnts. 

(a)  Form  and  amount.  No  license  shall 
be  issued  to  an  applicant  who  does  not 
have  a  valid  surety  bond  (FMC-59  Rev.) 
on  file  with  the  Commission  in  the 
amount  of  $30,000.  The  amount  of  such 
bond  shall  be  increased  by  $10,000  for 
each  of  the  applicant's  unincorporated 
branch  offices.  Bonds  must  be  issued  by 
a  surety  company  found  acceptable  by 
the  Secretary  of  the  Treasury.  Surety 
Bond  Form  FMC-59  Rev.  can  be 
obtained  in  the  same  manner  as  Form 
FMC-18  Rev.  under  $  510.12(a)  of  this 
part. 

(b)  Filing  of  bond.  Upon  notification 
by  the  Commission  by  certified  U.S.  mail 
that  the  applicant  has  been  approved  for 
licensing,  the  applicant  shall  file  with 
the  Director  of  the  Commission's  Bureau 
of  Tariffs,  a  surety  bond  in  the  form  and 
amount  prescribed  in  J  510.14(a)  of  this 
part.  No  license  will  be  issued  until  the 
Commission  is  in  receipt  of  a  valid 
surety  bond  from  the  applicant.  If  more 
than  six  (6)  months  elapse  between 
issuance  of  the  notification  of 
qualification  and  receipt  of  the  surety 
bond,  the  Commission  shall,  at  its 
discretion,  undertake  a  supplementary 
investigation  to  determine  the 
applicant's  continued  qualification.  The 
fee  for  such  supplementary  investigation 
shall  be  $100  payable  by  money  order, 
certified  check  or  cashier's  check  to  the 
"Federal  Maritime  Commission."  Should 
the  applicant  not  file  the  requisite  surety 
bond  within  two  years  of  notification, 
the  Commission  will  consider  the 
application  to  be  invalid. 

(c)  Branch  offices.  A  new  surety  bond, 
or  rider  to  the  existing  bond,  increasing 
the  amount  of  the  bond  in  accordance 
with  5  510.14(a)  of  this  part,  shall  be 
filed  with  the  Commission  pMor  to  the 
date  the  Ucensee  commences  operation 
of  any  branch  office.  Failure  to  adhere 
to  this  requirement  may  result  in 
revocation  of  the  license. 

(d)  Termination  of  bond.  No  license 
shall  remain  in  effect  unless  a  valid 


surety  bond  is  maintained  on  file  with 
the  Commission.  Upon  receipt  of  notice 
of  termination  of  a  surety  bond,  the 
Commission  shall  notify  the  concerned 
licensee  by  certified  U.S.  mail,  at  its  last 
known  address,  that  the  Commission 
shall,  without  hearing  or  other 
proceeding,  revoke  the  license  as  of  the 
termination  date  of  the  bond  unless  the 
licensee  shall  have  submitted  a  valid 
replacement  surety  bond  before  such 
termination  date.  Replacement  surety 
bonds  must  bear  an  effective  dale  no 
later  than  the  termination  date  of  the 
expiring  bond. 

§510.15    Dental  of  liccnM. 

If  the  Commission  determines,  as  a 
result  of  its  investigation,  that  the 
applicant: 

(a)  Does  not  possess  the  necessary 
experience  or  character  to  render 
forwarding  services: 

(b)  Has  failed  to  respond  to  any 
lawful  inquiry  of  the  Commission;  or 

(c)  Has  made  any  willfully  false  or 
misleading  statement  to  the  Commission 
in  connection  with  its  application,  a 
letter  of  intent  to  deny  the  application 
shall  be  sent  to  the  applicant  by 
certified  U.S.  mail,  stating  the  reason[s) 
why  the  Commission  intends  to  deny  the 
apphcation.  If  the  applicant  submits  a 
written  request  for  hearing  on  the 
proposed  denial  within  twenty  (20)  days 
after  receipt  of  notification,  such  hearing 
shall  be  granted  by  the  Commission 
pursuant  to  its  Rules  of  Practice  and 
Procedure  contained  in  Part  502  of  this 
chapter.  Otherwise,  denial  of  the 
application  will  become  effective  and 
the  applicant  shall  be  so  notified  by 
certified  U.S.  mail.  Civil  penalties  for 
violations  of  the  Act  or  any  Commission 
order,  rule  or  regulation  may  be 
assessed  in  accordance  with  Part  505  of 
this  chapter  in  any  proceeding  on  the 
proposal  denial  of  a  license  or  may  be 
compromised  for  any  such  violation 
when  a  proceeding  has  not  been 
instituted. 


§510.16 
llcenaa. 


Revocation  or  suspension  of 


(a)  Grounds  for  revocation.  Except  for 
the  automatic  revocation  for  termination 
of  a  surety  bond  under  §  510.14(d)  of  this 
part,  or  as  provided  in  §  510.14(c)  of  this 
part,  a  license  may  be  revoked  or 
suspended  after  notice  and  hearing  for 
any  of  the  following  reasons: 

(1)  Violation  of  any  provision  of  the 
Act,  or  any  other  statute  or  Commission 
order  or  regulation  related  to  carrying 
on  the  business  of  forwarding; 

(2)  Failure  to  respond  to  any  lawful 
order  or  inquiry  by  the  Commission; 

(3)  Making  a  willfully  false  or 
misleading  statement  to  the  Commission 


in  connection  with  an  application  for  a 
license  or  its  continuance  in  effect; 

(4)  Where  the  Commission  determines 
that  the  Hcensee  is  not  qualified  to 
render  freight  forwarding  services;  or 

(5)  Failure  to  honor  the  licensee's 
financial  obligations  to  the  Commission, 
such  as  for  civil  penalties  assessed  or 
agreed  to  in  a  settlement  agreement 
under  Part  505  of  this  chapter. 

(b)  Civil  penalties.  As  provided  for  in 
Part  505  of  this  chapter,  civil  penalties 
for  violations  of  the  Act  or  any 
Commission  order,  rule,  or  regulation 
may  be  assessed  in  any  proceeding  to 
revoke  or  suspend  a  license  and  may  be 
compromised  when  such  a  proceeding 
has  not  been  instituted. 

(c)  Notice  of  Revocation.  The 
Commission  shall  publish  in  the  Federal 
Register  a  notice  of  each  revocation. 


§510.17 
denial. 


Application  after  revocation  or 


Whenever  a  license  has  been  revoked 
or  an  application  has  been  denied 
because  the  Commission  has  found  the 
licensee  or  applicant  to  be  not  qualified 
to  render  forwarding  services,  any 
further  application  within  3  years  of  the 
date  of  the  most  recent  conduct  on 
which  the  Commission's  notice  of 
revocation  or  denial  was  based,  made 
by  such  former  licensee  or  applicant  or 
by  another  applicant  employing  the 
same  qualifying  individual  or  controlled 
by  persons  on  whose  conduct  the 
Commission  based  its  determination  for 
revocation  or  denial,  shall  be  reviewed 
directly  by  the  Commission.      » 

§510.18    Issuance  and  u««  of  licenae. 

(a)  Qualification  necessary  for 
issuance.  "The  Commission  will  issue  a 
license  if  it  determines,  as  a  result  of  its 
investigation,  that  the  applicant 
possesses  the  necessary  experience  and 
character  to  render  forwarding  services 
and  has  filed  the  required  surety  bond. 

(b)  To  whom  issued.  The  Commission 
will  issue  a  license  only  in  the  name  of 
the  applicant,  whether  the  applicant  be 
a  sole  proprietorship,  a  partnership,  or  a 
corporation,  and  the  license  will  be 
issued  to  only  one  legal  entity.  A  Hcense 
issued  to  a  sole  proprietor  doing 
business  under  a  trade  name  shall  be  in 
the  name  of  the  sole  proprietor, 
indicating  the  trade  name  unrfer  which 
the  licensee  will  be  conducting  business. 
Only  one  license  shall  be  issued  to  any 
applicant  regardless  of  the  number  of 
names  under  which  such  applicant  may 
be  doing  business. 

(c)  Use  limited  to  named  licensee. 
Except  as  otherwise  provided  in  this 
part,  such  license  is  limited  exclusively 
to  use  by  the  named  licensee  and  shall 
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not  be  transferred  without  approval  to 
another  person. 

§510.19    ChangM  in  organization. 

(a)  The  following  changes  in  an 
existing  licensee's  organization  require 
prior  approval  of  the  Commission: 

(1)  Transfer  of  a  corporate  license  to 
another  person; 

(2)  Change  in  ownership  of  an 
individual  proprietorship; 

(3)  Addition  of  one  or  more  partners 
to  a  licensed  partnership; 

(4)  Change  in  the  business  structure  of 
a  licensee  from  or  to  a  sole 
proprietorship,  partnership,  or 
corporation,  whether  or  not  such  change 
involves  a  change  in  ownership; 

(5)  Acquisition  of  one  or  more 
additional  licensees,  whether  for  the 
purposes  of  merger,  consolidation,  or 
control; 

(6)  Any  change  in  a  licensee's  name; 
or 

(7)  Change  in  the  identity  or  status  of 
the  designated  qualifying  individual, 
except  as  discussed  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Operation  after  death  of  sole 
proprietor.  In  the  event  the  owner  of  a 
licensed  sole  proprietorship  dies,  the 
licensee's  executor,  administrator, 
heir(s),  or  assignfs)  may  continue 
operation  of  such  proprietorship  solely 
with  respect  to  shipments  for  which  the 
deceased  sole  proprietor  had 
undertaken  to  act  as  an  ocean  freight 
forwarder  pursuant  to  the  existing 
license,  if  the  death  is  reported  within 
thirty  (30)  days  to  the  Commission  and 
to  all  principals  for  whom  services  on 
such  shipments  are  to  be  rendered.  The 
acceptance  or  solicitation  of  any  other 
shipments  is  expressly  prohibited  until  a 
new  license  has  been  issued. 
Applications  for  a  new  license  by  the 
said  executor,  administrator,  heir(s).  or 
as8ign(8)  shall  be  made  on  Form  FMC- 
18  Rev.,  and  shall  be  accompanied  by 
the  transfer  fee  set  forth  in  {  510.19(e)  of 
this  part. 

(c)  Operation  after  retirement, 
resignation,  or  death  of  qualifying 
individual.  When  a  partnership  or 
corporation  has  been  licensed  on  the 
basis  of  the  qualifications  of  one  or 
more  of  the  partners  or  officers  thereof, 
and  such  qualifying  individuals)  shall 
no  longer  serve  in  a  full-time,  active 
capacity  with  the  firm,  the  licensee  shall 
report  such  change  to  the  Commission 
within  thirty  (30)  days.  Within  the  same 
30-day  period,  the  licensee  shall  furnish 
to  the  Commission  the  name(s)  and 
detailed  ocean  freight  forwarding 
experience  of  other  active  managing 
partner(s)  or  officer(sj  who  may  qualify 
the  licensee.  Such  qualifying 
individual{8)  must  meet  the  applicable 
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requirements  set  forth  in  t  510.11(a)  of 
this  part  The  licensee  may  continue  to 
operate  as  an  ocean  freight  forwarder 
while  the  Commission  investigates  the 
quahfications  of  the  newly  designated 
partner  or  officer. 

(d)  Incorporation  of  branch  office.  In 
the  event  a  licensee's  validly  operating 
branch  office  undergoes  incorporation 
as  a  separate  entity,  the  licensee  may 
continue  to  operate  such  office  pending 
receipt  of  a  separate  license,  provided 
that: 

(1)  The  separately  incorporated  entity 
applies  to  the  Commission  for  its  own 
license  within  ten  (10)  days  after 
incorporation,  and 

(2)  The  continued  operation  of  the 
office  is  carried  on  as  a  bona  fide 
branch  office  of  the  licensee,  under  its 
full  control  and  responsibility,  and  not 
as  an  operation  of  the  separately 
incorporated  entity. 

(e)  Application  form  and  fee. 
Applications  for  Commission  approval 
of  status  changes  or  for  license  transfers 
under  S  510.19(a)  of  this  part  shall  be 
filed  in  duplicate  with  the  Director, 
Bureau  of  Tariffs,  Federal  Maritime 
Commission,  on  Form  FMC-18,  Rev., 
together  with  a  processing  fee  of  $100, 
made  payable  by  money  order,  certified 
check,  or  cashier's  check  to  the  "Federal 
Maritime  Commission." 

Subpart  C— Duties  and 
Responsibilittes  of  Freight  Forwarders; 
Forwarding  Charges;  Reports  to 
Commission 

§  510.21    General  duties. 

(a)  License;  name  and  number.  Each 
licensee  shall  carry  on  the  business  of 
forwarding  only  under  the  name  in 
which  its  license  is  issued  and  only 
under  its  license  number  as  assigned  by 
the  Commission.  Wherever  the 
licensee's  name  appears  on  shipping 
documents,  its  FMC  license  number 
shall  also  be  included. 

(b)  Stationery  and  billing  forms; 
notice  of  shipper  affiliation. 

(1)  The  name  and  license  number  of 
each  licensee  shall  be  permanently 
imprinted  on  the  licensee's  office 
stationery  and  billing  forms.  The 
Commission  may  temporarily  waive  this 
requirement  for  good  cause  shown  if  the 
licensee  rubber  stamps  or  types  its  name 
and  FMC  license  number  on  all  papers 
and  invoices  concerned  with  any 
forwarding  transaction. 

(2)  When  a  licensee  is  a  shipper  or 
seller  of  goods  in  international 
commerce  or  affiliated  with  such  an 
entity,  the  licensee  shall  have  the  option 
of:  ti)  Identifying  itself  as  such  and/or, 
where  applicable,  hsting  its  affiliates  on 


its  office  stationery  and  billing  forms,  or 
(ii)  including  the  following  notice  on 
such  items: 

This  company  is  ■  shipper  or  aeller  of 
goods  in  international  commerce  or  it 
affiliated  with  such  an  entity.  Upon  request,  a 
general  statement  of  its  business  activities 
and  those  of  its  affiliates,  along  with  a 
written  list  of  the  names  of  such  affiliates, 
will  be  provided. 

(c)  Use  of  license  by  others; 
prohibition.  No  licensee  shall  permit  its 
license  or  name  to  be  used  by  any 
person  who  it  not  a  bona  fide  individual 
employee  of  the  licensee. 
Unincorporated  branch  offices  of  the 
licensee  may  use  the  hcense  number 
and  name  of  the  licensee  if  such  branch 
offices:  (1)  Have  been  reported  to  the 
Commission  in  writing;  and  (2)  are 
covered  by  an  increased  bond  in 
accordance  with  §  510.14(c)  of  this  part 

(d)  Arrangements  with  forwarders 
whose  licenses  have  been  revoked. 
Unless  prior  written  approval  from  the 
Commission  has  been  obtained,  no 
licensee  shall,  directly  or  indirecdy:  (1) 
Agree  to  perform  forwarding  services  on 
export  shipments  as  an  associate, 
correspondent  officer,  employee,  agent 
or  sub-agent  of  any  person  whose 
license  has  been  revoked  or  suspended 
pursuant  to  S  510.16  of  this  part  (2) 
assist  in  the  furtherance  of  any 
forwarding  business  of  such  person;  (3) 
share  forwarding  fees  or  freight 
compensation  with  any  such  person:  or 
(4)  permit  any  such  person  directly  or 
indirectly  to  participate,  through 
ownership  or  other«vise,  in  the  control  or 
direction  of  the  freight  forwarding 
business  of  the  Ucensee. 

(e)  Arrangements  with  unauthorized 
persons.  No  Ucensee  shall  enter  into  an 
agreement  or  other  arrangement 
(excluding  sales  agency  arrangements 
not  prohibited  by  law  or  this  part)  with 
an  unlicensed  person  so  that  any 
resulting  fee,  compensation,  or  other 
benefit  inures  to  the  benefit  of  the 
unlicensed  person.  When  a  licensee  is 
employed  for  the  transaction  of 
forwarding  business  by  a  person  who  is 
not  the  person  responsible  for  paying 
the  forwarding  charges,  the  licensee 
shall  also  transmit  to  the  person  paying 
the  forwarding  charges  a  copy  of  its 
invoice  for  service  rendered. 

(f)  False  or  fraudulent  claims,  false 
information.  No  licensee  shall  prepare 
or  file  or  assist  in  the  preparation  or 
filing  of  any  claim,  affidavit  letter  of 
indemnity,  or  other  paper  or  document 
concerning  a  forwarding  transaction 
which  it  has  reason  to  believe  i»  false  or 
fraudulent  nor  shall  any  such  licensee 
knowingly  impart  to  a  principal, 
common  carrier  or  other  person,  false 
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information  relative  to  any  forwarding 
transaction. 

(g)  Response  to  requests  of 
Commission.  Upon  the  request  of  any 
authorized  representative  of  the 
Commission,  a  licensee  shall  make 
available  promptly  for  inspection  or 
reproduction  all  records  and  books  of 
account  in  connection  with  its 
forwarding  business,  and  shall  respond 
promptly  to  any  lawful  inquiries  by  such 
representative. 

(h)  Policy  against  rebates.  The 
following  declaration  shall  appear  on  all 
invoices  submitted  to  principals: 

(Name  of  fimi)  has  a  policy  against 
payment,  solicitation,  or  receipt  of  any 
rebate,  directly  or  indirectly,  which  would  be 
unlawful  under  the  United  States  Shipping 
Act  of  1964. 

§  S  10^2    Forwartter  and  prindpai;  teas. 

(a)  Compensation  or  fee  sharing.  No 
licensee  shall  share,  directly  or 
indirectly,  any  compensation  or  freight 
forwarding  fee  with  a  shipper, 
consignee,  seller,  or  purchaser,  or  an 
agent,  affiliate,  or  employee  thereof:  nor 
with  any  person  advancing  the  purchase 
price  of  the  property  or  guaranteeing 
payment  therefon  nor  with  any  person 
having  a  beneficial  interest  in  the 
shipment. 

(b)  Withholding  information.  No 
licensee  shall  withhold  any  information 
concerning  a  forwarding  transaction 
from  its  principal. 

(c)  Due  diligence.  Each  licensee  shall 
exercise  due  diligence  to  ascertain  the 
accuracy  of  any  information  it  knparts 
to  a  principal  concerning  any  forwarding 
transaction. 

(d)  Errors  and  omissions.  Each 
licensee  shall  comply  with  the  laws  of 
the  United  States  and  any  involved 
State,  Territory,  or  possession  thereof, 
and  shall  assure  that  to  the  best  of  its 
knowledge  there  exists  no  error, 
misrepresentation  in,  or  omission  from 
any  export  declaration,  bill  of  lading, 
affidavit,  or  other  document  which  the 
licensee  executes  in  connection  with  a 
shipment.  A  licensee  who  has  reason  to 
believe  that  its  principal  has  not,  with 
respect  to  a  shipment  to  be  handled  by 
such  licensee,  complied  with  the  laws  of 
the  United  States  or  any  State, 
Commonwealth  or  Territory  thereof,  or 
has  made  any  error  or  misrepresentation 
in,  or  omission  from,  any  export 
declaration,  bill  of  lading,  affidavit,  or 
other  paper  which  the  principal  executes 
in  connection  with  such  shipment,  shall 
advise  its  principal  promptly  of  the 
suspected  noncompliance,  error, 
misrepresentation  or  omission,  and  shall 
decline  to  participate  in  any  transaction 
involving  such  document  until  the 
matter  is  properly  and  lawfully  resolved. 


(e)  Express  written  authority.  No 
licensee  shall  endorse  or  negotiate  any 
draft,  check,  or  warrant  drawn  to  the 
order  of  its  principal  without  the  express 
written  authority  of  such  principal. 

(f)  Receipt  for  cargo.  Each  receipt 
issued  for  cargo  by  a  license  shall  be 
clearly  identified  as  "Receipt  for  Cargo" 
and  be  readily  distinguishable  from  a 
bill  of  lading. 

(g)  Invoices;  documents  available 
upon  request.  A  licensee  may  charge  its 
principal  for  services  rendered.  Upon 
request  of  its  principal,  each  licensee 
shall  provide  a  complete  breakout  of  the 
components  of  its  charges  and  a  true 
copy  of  any  underlying  document  or  bill 
of  charges  pertaining  to  the  licensee's 
invoice.  The  following  notice  shall 
appear  on  each  invoice  to  a  principal: 

Upon  request,  we  shall  provide  a  detailed 
breakout  of  the  components  of  all  charges 
assessed  and  a  true  copy  of  each  perti.nent 
document  relating  to  these  charges. 

(h)  Special  contracts.  To  the  extent 
that  special  arrangements  or  contracts 
are  entered  into  by  a  licensee,  the 
licensee  shall  not  deny  equal  terms  to 
other  shippers  similarly  situated. 

(i)  Reduced  forwarding  fees.  No 
licensee  shall  render,  or  offer  to  render, 
any  freight  forwarding  service  free  of 
charge  or  at  a  reduced  fee  in 
consideration  of  receiving  compensation 
from  a  common  carrier  or  for  any  other 
reason.  Exception:  A  licensee  may 
perform  freight  forwarding  services  for 
recognized  rebef  agencies  or  charitable 
organizations,  which  are  designated  as 
such  in  the  tariff  of  the  common  carrier, 
free  of  charge  or  at  reduced  fees. 

(j)  Accounting  to  principal.  Each 
licensee  shall  account  to  its  principal(s) 
for  overpayments,  adjustments  of 
charges,  reductions  in  rates,  insurance 
refunds,  insurance  monies  received  for 
claims,  proceeds  of  c.o.d.  shipments, 
drafts,  letters  of  credit,  and  any  other 
sums  due  such  principal(s). 

§  510.23    Forwarder  and  carrier, 
compensation. 

(a)  Disclosure  of  principal.  The 
identity  of  the  shipper  must  always  be 
disclosed  in  the  shipper  identification 
box  on  the  bill  of  lading.  The  licensee's 
name  may  appear  after  the  name  of  the 
shipper,  but  the  licensee  must  be 
identified  as  the  shipper's  agent. 

(b)  Certification  required  for 
compensation.  A  common  carrier  may 
pay  compensation  to  a  hcensee  only 
pursuant  to  such  common  carrier's  tariff 
provisions.  Where  a  common  carrier's 
tariff  provides  for  the  payment  of 
compensation,  such  compensation  shall 
be  paid  on  any  shipment  forwarded  on 
behalf  of  others  where  the  licensee  has 
provided  a  written  certification  as 


prescribed  in  §  510.23(c)  of  this  part  and 
the  shipper  has  been  disclosed  on  the 
bill  of  lading  as  provided  for  in 
§  510.23(a)  of  this  part.  The  common 
carrier  shall  be  entitled  to  rely  on  such 
certification  unless  it  knows  that  the 
certification  is  incorrect.  The  common 
carrier  shall  retain  such  certification  for 
a  period  of  five  (5)  years. 

(c)  Form  of  certification.  Where  a 
licensee  is  entitled  to  compensation,  the 
licensee  shall  provide  the  common 
carrier  with  a  signed  certification  which 
indicates  that  the  licensee  has 
performed  the  required  services  that 
entitle  it  to  compensation.  The 
certification  shall  read  as  follows: 

The  undersigned  hereby  certifies  that 
neither  it  nor  any  holding  company, 
subsidiary,  affiliate,  officer,  director,  agent  or 
executive  of  the  undersigned  has  a  beneficial 
interest  in  this  shipment;  that  it  is  the  holder 

of  valid  FMC  License  No. .  is.siied  by 

the  Federal  Maritime  Commission  and  has 
performed  the  following  services: 

(1)  Engaged,  booked,  secured,  reserved,  or 
contracted  directly  with  the  carrier  or  its 
agent  for  space  aboard  a  vessel  or  confirmed 
the  availability  of  that  space:  and 

(b)  Prepared  and  processed  the  ocean  bill 
of  lading,  dock  receipt,  or  other  similar 
document  with  respect  to  the  shipment. 

The  required  certification  may  be  placed 
on  one  copy  of  the  relevant  bill  of 
lading,  a  summary  statement  from  the 
licensee,  the  licensee's  compensation 
invoice,  or  as  an  endorsement  on  the 
carrier's  compensation  check.  Each 
licensee  shall  retain  evidence  in  its 
shipment  files  that  the  heensee,  in  fact, 
has  performed  the  required  services 
enumerated  on  the  certification. 

(d)  Compensation  pursuant  to  tariff 
provisions.  No  licensee,  or  employee 
thereof,  shall  accept  compensation  from 
a  common  carrier  which  is  different  than 
that  specifically  provided  for  in  the 
carrier's  effective  tariff(s)  lawfully  on 
file  with  the  Commission.  No  conference 
or  group  of  common  carriers  shall  deny 
in  the  export  commerce  of  the  United 
States  compensation  to  an  ocean  freight 
forwarder  or  limit  that  compensation  to 
less  than  a  reasonable  amount. 

(e)  Compensation:  services  performed 
by  underlying  carrier;  exemptions.  No 
licensee  shall  charge  or  collect 
compensation  in  the  event  the 
underlying  common  carrier,  or  its  agent, 
has,  at  the  request  of  such  hcensee, 
performed  any  of  the  forwarding 
services  set  forth  in  5  510.2(h)  unless 
such  carrier  or  agent  is  also  a  licensee, 
or  unless  no  other  licensee  is  willing  and 
able  to  perform  such  services. 

(f)  Duplicative  compensation.  A 
common  carrier  shall  not  pay 
compensation  for  the  services  described 
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in  §  510.23(c)  more  than  once  on  the 
same  shipment. 

(g)  Licensed  non-vessel-operating 
common  carriers;  compensation. 

(1)  A  non-vessel-operating  common 
carrier  or  person  related  thereto 
licensed  under  this  part  may  collect 
compensation  when,  and  only  when,  the 
following  certification  is  made  together 
with  the  certification  required  under 
paragraph  (c)  of  this  section: 

The  undersigned  certifies  that  neither  it  nor 
any  related  person  hag  issued  a  bill  of  lading 
or  otherwise  undertaken  common  earner 
responsibility  as  a  non-vessel-operaUng 
common  carrier  for  the  ocean  transportation 
of  the  shipment  covered  by  this  bill  of  lading. 

(2)  Whenever  a  person  acts  in  the 
capacity  of  a  non-vessel-operating 
common  carrier  as  to  any  shipment, 
such  person  shall  not  collect 
compensation,  nor  shall  any  underlying 
ocean  common  carrier  pay 
compensation  to  such  person  for  such 
shipment. 

(h)  A  freight  forwarder  may  not 
receive  compensation  from  a  common 
carrier  with  respect  to  any  shipment  in 
which  the  forwarder  has  a  beneficial 
interest  or  with  respect  to  any  shipment 
in  which  any  holding  company, 
subsidiary,  affiliate,  officer,  director, 
agent,  or  executive  of  such  forwarder 
has  a  beneficial  interest, 

§  510.24    Records  required  to  be  kept 

Each  licensee  shall  maintain  in  an 
orderly  and  systematic  manner,  and 
keep  current  and  correct,  all  records  and 
books  of  account  in  connection  with  its 
business  of  forwarding.  These  records 
must  be  kept  in  the  United  States  in 
such  manner  as  to  enable  authorized 
Commission  personnel  to  readily 
determine  the  licensee's  cash  position, 
accounts  receivable  and  accounts 
payable  The  licensee  must  maintain  the 
following  records  for  a  period  of  five 
years: 

(a)  General  financial  data.  A  current 
running  account  of  all  receipts  and 
disbursements,  accounts  receivable  and 
payable,  and  daily  cash  balances, 
supported  by  appropriate  books  of 
account,  bank  deposit  slips,  cancelled 
checks,  and  monthly  reconciliation  of 
bank  statements. 

(b)  Types  ofse.rvices  by  shipment.  A 
separate  file  shall  be  maintained  for 
each  shipment.  Each  file  shall  include  a 
copy  of  each  document  prepared, 
processed,  or  obtained  by  the  licensee, 
including  each  invoice  for  any  service 
arranged  by  the  licensee  and  performed 
by  others,  with  respect  to  such 
shipment. 

(c)  Receipts  and  disbursements  by 
shipment.  A  record  of  all  sums  received 
and/or  disbursed  by  the  licensee  for 


services  rendered  and  out-of-pocket 
expenses  advanced  in  connection  with 
each  shipment,  including  specific  dates 
and  amounts. 

(d)  Special  contracts.  A  true  copy,  or 
if  oral,  a  true  and  complete 
memorandum,  of  every  special 
arrangement  or  contract  with  a 
principal,  or  modification  or 
cancellation  thereof,  to  which  it  may  be 
a  party.  Authorized  Commission 
personnel  and  bona  fide  shippers  shall 
have  access  to  such  records  upon 
reasonable  request. 

§  510^5    Antt-rebate  certification*. 

By  March  1st  of  each  year,  the  Chief 
Executive  Officer  of  every  licensee  shall 
certify  that  it  has  a  policy  against 
rebates,  that  it  has  promulgated  such 
policy  to  all  appropriate  individuals  in 
the  firm,  that  it  has  taken  steps  to 
prevent  such  illegal  practices  which 
measures  must  be  fully  described  in 
detail,  and,  that  it  will  cooperate  with 
the  Commission  in  any  investigation  of 
suspected  rebates.  This  certification 
shall  be  in  accordance  with  the 
following  format: 

(Name  of  Filing  Firm) 

Certification  of  Policies  and  Efforts  to 
Combat  Rebating  in  the  Foreign  Commerce  of 
the  United  States 

Pursuant  to  the  provisions  of  section  15(b) 
of  the  Shipping  Act  of  1984,  and  Federal 
Mnritime  Commission  regulations 
promulgated  pursuant  thereto,  46  CFR  Parts 
510  and  582, 

!• .  Chief  Executive  Officer  of 

(name  of  firm),  holder  of  valid  ocean  freight 

forwarder  license  « ,  state  under  oath 

that: 

1.  It  is  the  policy  of  (name  of  firm)  to 
prohibit  the  participiition  of  said  freight 
forwarder  in  the  payment,  solicitation,  or 
receipt  of  any  rebate,  directly  or  indirectly,  to 
or  by  any  carrier  or  shipper,  which  is 
unlawful  under  the  provisions  of  the  Shipping 
Act  of  1984. 

2  Each  owner,  officer,  employee  and  agent 
of  (name  and  firm)  was  notified  or  reminded 

of  this  policy  on  or  before of  the 

present  year. 

3.  (Set  forth  the  details  of  measures 
instituted  within  the  filing  firm  or  otherwise 
to  prohibit  participation  in  the  payment  of 
illegal  rebates  in  the  foreign  commerce  of  the 
United  States.) 

4.  (Name  of  firm)  affirms  that  it  will  fully 
cooperate  with  the  Commission  in  its 
investigation  of  suspected  rebating  in  United 
States  foreign  trades. 


§510.91    0MB  oontroi  numbare  MaigiMd 
pursuant  to  tha  Paparwork  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511.  The  Commission  intends  that 
this  part  comply  with  the  requirements 
of  section  3507(f)  of  the  Paperwerk 
Reduction  Act.  which  requires  that 
agencies  display  a  current  control 
number  assigned  by  the  Director  of  the 
Office  of  Management  and  Budget 
(OMB)  for  each  agency  information 
collection  requirement: 


Section 

Ci»r«nt 

OMB 

control  No 

510  12  (Fomi  FMCIB) 

3072-0018 
3072-0018 
3072-0018 
X73-001S 

3072-0)18 

510  14 

510  15 

5i0  19fFom<Fur_1ll> 

SlOil  through  510.25 

B\  the  Commission. 

Francis  C.  Humey. 

Secretary. 

(FF  Ooc  S4-24312  Filed  9-13-84,  »4S  •m| 

BILUNQ  CODE  tTV^-0^^ 

46  CFR  Parts  515,  520,  525,  530,  and 
540 

[Docket  No.  S4-181 

The  Shipping  Act  of  1984;  Final  Rules 
for  Marine  Terminal  Operations  and 
Passenger  Vessels 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rules. 


Signature 
Subscribed  to  and  sworn  before  me  this  — 
dav  of .  19 — . 


Notary  Public 


summary:  On  March  20, 1984,  the 
President  signed  the  Shipping  Act  of 
1984,  which  became  effective  on  June  18, 
1984.  The  Commission  hereby  issues 
final  rules  to  supersede  previously 
issued  interim  rules  to  implement  the 
Shipping  Act  of  1984.  In  addition,  minor 
style  and  technical  changes  have  been 
made.  The  parts  which  are  included  in 
this  rulemaking  are:  Part  515  [filing  of 
tariffs  by  marine  terminal  operators — 
old  part  533];  Part  520  [filing  of  tariffs  by 
terminal  barge  operators  in  Pacific  Slope 
States— old  part  550];  Part  525  [free  time 
and  demurrage— old  part  526];  Part  530 
[truck  detention  at  New  York — old  part 
551];  and  Part  540  [security  for  the 
protection  of  the  public  on  passenger 
vessels).  Along  with  the  final  rule  on 
Part  510  (Ocean  Freight  Forwarders), 
published  separately,  all  of  Subchapter 
B  is  now  final. 

EFFECTIVE  DATE  October  15. 1984. 
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FON  niRTIICII  MFOMMTIOIf  CONTACT 

Robert  G.  Drew,  Director,  Bureau  of 
Tariffs,  Federal  Maritiine  Commission, 
1100  L  StKet  NW..  Washington.  D.C.. 
(202)52^-5796. 

sumAMEiTTAiiY  wirowmtTioii.  These 
fiaal  rules,  together  with  the 
simoltaneous  hut  separately  published 
final  rule  on  Part  510  [Ocean  Freight 
Forwarders)  finalize  Subchapter  B  of 
Chapter  IT.  Title  46  of  the  Code  of 
Federal  Regulations.  The  new  Title  for 
Subcha[iter  B  is:  "Regulations  Affecting 
Ocean  Freight  Forwarders,  Marine 
Terminal  Operations  and  Passenger 
Vessels". 

This  proceeding  was  instituted  by  a 
Notice  entitled  "Interim  Rules  to 
Implement  the  Shipping  Act  of  1984", 
published  in  the  Federal  Register  on 
May  3, 1384  (49  FR  18848).  which  cited 
the  Federal  Maritime  Commission's 
interim  rulemaking  authority  under 
section  17(b}  of  the  Shipping  Act  of  1964 
(46  U.S.C.  app.  1716(b))  and  the 
necessity,  under  that  statute,  for 
publishing  superseding,  final  rules  by 
December  15, 1984.  These  rules  are 
being  published  as  such  Tmal, 
superseding  rules,  without  prejudice, 
however,  to  the  promulgation  of  any 
further  rules  that  may  be  desirable,  from 
time  to  time,  before  or  after  December 
15, 1984. 

The  Interim  Rules,  Hnalized  herein, 
restructure  the  Commission's  Code  of 
Federal  Regulations'  Part  numbers  for 
logic  and  convenience.  The  "new" 
numbers  are  effective  as  of  June  18, 
1984,  while  the  "old"  numbers  appeared 
in  the  October  1, 1983,  Title  4« 
(Shipping),  Part  400  to  End,  edition  of  the 
CFR. 

The  major  changes  made  by  the 
Interim  Rules  to  the  old  rules  involved 
the  Authority  Citations,  penalty 
provisions,  and  the  exclusion  of  forest 
products,  bulk  cargo  and  recyclable 
metal  scrap,  waste  paper  and  paper 
waste  from  the  tariff-flling 
requirements — all  to  implement  the 
Shipping  Act  of  1964.  Sec  49  FR  18846. 

TTie  Supplementary  Information  to  the 
interim  rules  also  mentioned  Docket  No. 
83-38,  Notice  of  Inquiry  and  Intent  to 
Review  Regulations  of  Ports  and  Marine 
Terminaf  Operators,  presided  over  by 
Commissioner  Robert  Setrakian.  The 
issues  in  that  proceeding  may  affect 
marine  terminal  operations  and  suggest 
further  amendments  to  the  rules  in  the 
parts  published  here.  Such  further 
rulemaking,  if  necessary,  may  be  outside 
the  scope  of  the  bitcrira  Rules  and, 
therefore,  require  a  separate  rulemaking. 
Accordingly,  at  this  tkne,  the 
Commission  will  not  defer  finalization 
of  these  Biarine-terminal-related  rules. 


The  Interim  Rules  pubhshed  on  May  3, 
1984.  generated  only  two  comments:  one 
from  the  Maryland  Port  Administration 
which  endorsed  the  language 
modifications  to  Part  515.  "Filing  of 
Tariffs  by  Terminal  Operators  ";  and  the 
other  from  the  National  Maritime 
Council  which  had  no  further  comment 
other  than  recegnizing  that  the  interim 
Rules  were  required  for  technical 
compliance  with  the  1984  Act.  The 
Conunission,  therefore,  sees  no  need  to 
make  any  substantive  changes  in  any  of 
the  Interim  Rules,  and  is  publishing 
them  as  final,  superseding  rules  in  this 
proceeding  in  dieir  entirety. 

In  preparing  the  various  parts  for 
publication,  certain  other  non- 
substantive changes  suggested 
themselves.  Most  of  such  minor  changes 
made  here  involve  style  (e.g.,  for  OMB 
Control  Numbers  or  exemptions  under 
the  Paperwork  Reduction  Act;  changing 
"provided,  however"  to  "except"; 
elimination  of  gender  specific 
references,  etc.),  grammar,  syntax, 
numbering,  punctuation,  correction  of 
typographical  errors,  and  removal  of 
superfluous  verbiage — all  without 
affecting  substance. 

In  addition,  we  are  restoring  to  the 
"Authority  Citation"  in  old  Part  550 
(new  Part  520),  reference  to  Sec.  3  of  the 
Shipping  Act,  1916  (46  U.S.C.  app.  804); 
we  are  deleting  obsolete,  effective-date 
provisions  appearing  in  (old)  H  553.4 
and  540.4(b);  a  new  map  of  the  New 
York  Port  District  is  being  provided  for 
(new)  Part  530;  and  we  think  a  more 
descriptive  nomenclature  is  "Marine 
Terminal  Operators"  instead  of  merely 
"Terminal  Operators." 

The  Federal  Maritime  Commission 
has  determined  that  this  rule  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  12291  dated  February  17, 1981, 
because  it  will  not  result  in; 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  and  small 
governmental  jurisdictions. 


List  of  Subjects 

46  CFR  Parts  515,  520,  525.  and  530 

Barges,  Cargo.  Cargo  vessels. 
Harbors.  Imports.  Maritime  carriers. 
Motor  carriers.  Ports.  Rates  and  fares. 
Reporting  and  recordkeeping 
requirements.  Trucks.  Water  carriers. 
Waterfront  facihties.  Water 
transportation. 

46  CFR  Part  540 

Rates  and  fares.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Corrections 

These  final  rules  are  subject  to  review 
and  editing  of  form  before  publication  in 
the  Code  of  Federal  Regulations.  Users 
are  requested  to  notify  the  Commission 
of  any  omissions  and  typographical-type 
errors  in  order  that  corrections  can  be 
made  before  the  Commission's  CFR 
book  goes  to  press  in  January,  1985. 

Therefore,  pursuant  to  5  U.S.C.  552, 
553:  sees.  3, 17, 18(a),  21,  and  43  of  tiie 
Shipping  Act,  1916  (46  U.S.C  app.  804. 
816,  817(a),  820,  and  841a);  sec  2  of  the 
Intercoastal  Shipping  Act,  1993  (46 
U.S.C.  app.  844):  sees.  8,  la  15  and  17  of 
the  Shipping  Act  of  1984  (46  U.&.C  app. 
1707, 1709, 1714  and  1716),  and  sees.  2 
and  3,  Pub.  L  89-777,  80  Stat.  1356-1358 
(46  U.S.C.  app.  817d  and  817e): 

1.  The  Title  to  Subchapter  B  is  revised 
to  read  as  follows: 

SUBCHAPTER  B— REGULATIONS 
AFFECTING  OCEAN  FREIGHT 
FORWARDERS,  MARINE  TERMINAL 
OPERATIONS  AND  PASSENGER  VESSELS 

2.  Title  46  Code  of  Federal 
Regulations,  Parts  515.  520.  525,  530,  and 
540  are  revised  to  read  as  follows: 

PART  515— FIUNG  OF  TARIFFS  BY 
MARINE  TERMINAL  OPERATORS 


Sec. 

515.1 

515.2 

515.3 

515.4 

515.5 


Scope. 
I^jrpose. 

Persons  who  must  file. 
Filing  of  tariffs  and  tariff  changes. 
Compliance  with  this  part  and  other 
terminal  tariff  filing  requirements. 
51 5. &    Defmitions. 
515.91    OMB  Control  numbers  assigned 

pursuant  to  the  Paperwork  Reduction  Act 
Authority:  5  U.S.C.  553;  sees.  17,  21,  43  of 
the  Shipping  Act,  191B  (40  U.S.C.  app.  816, 
820.  841a);  sees.  10, 15, 17  of  the  Shipping  Act 
of  1984  (46  U.S.C.  app.  1709,  1714, 1716). 

§51&1    Scops. 

This  part  sets  forth  rules  and 
regulations  for  the  filing  of  terminal 
tariffs  by  persons  engaged  in  carrying  on 
the  business  of  furnishing  wharfage, 
dock,  warehouse  or  other  terminal 
facilities  within  the  United  States  or  a 
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commonwealth,  territory,  or  possession 
thereof,  in  connection  with  a  common 
carrier  by  water  in  the  foreign  or 
domestic  offshore  commerce  of  the 
United  States. 

§  515J    PurpOM. 

The  purpose  of  this  part  is  to  enable 
the  Commission  to  discharge  its 
responsibilities  under  section  17  of  the 
Shipping  Act.  1916  and  section  10  of  the 
Shipping  Act  of  1984,  by  keeping 
informed  of  practices,  rates  and  charges 
related  thereto,  instituted  and  to  be 
instituted  by  marine  terminals,  and  by 
keeping  the  public  informed  of  such 
practices.  Compliance  is  mandatory  and 
failure  to  file  the  required  tariffs  may 
result  in  a  penalty  of  not  more  than 
$5,000  for  each  day  such  violation 
continues.  Additionally,  if  willful  and 
knowing,  the  Shipping  Act  of  1984 
provides  a  civil  penalty  of  not  more  than 
$25,000  for  each  day  a  violation 
continues. 

§  515.3    Persons  wtio  must  file. 

Except  with  regard  to  bulk  cargo, 
forest  products,  recycled  metal  scrap, 
waste  paper,  and  paper  waste,  every 
person  other  than  the  Department  of 
Defense  (including  the  military 
department  and  all  agencies  of  the 
Department  of  Defense),  carrying  on  the 
business  of  furnishing  wharfage,  dock, 
warehouse,  or  other  terminal  facilities 
as  described  in  S  515.1.  including,  but 
not  limited  to  terminals  owned  or 
operated  by  States  and  their  political 
subdivisions;  raihxjads  who  perform  port 
terminal  sevices  not  covered  by  their 
line  haul  rates;  common  carriers  who 
perform  port  terminal  services:  and 
warehousemen  who  operate  port 
terminal  facilities,  shall  file  in  duplicate 
with  the  Bureau  of  Tariffs.  Federal 
Maritime  Commission,  and  shall  keep 
open  for  inspection  at  all  its  places  of 
business,  a  schedule  or  tariff  showing  all 
its  rates,  charges,  rules,  and  regulations 
relating  to  or  connected  with  the 
receiving,  handling,  storing,  and/or 
delivering  of  property  at  its  terminal 
facilities,  except  that  rates  and  charges 
for  terminal  services  performed  for 
water  carriers  pursuant  to  negotiated 
contracts,  and  for  storage  of  cargo  and 
services  incidental  thereto  by  public 
warehousemen  pursuant  to  storage 
agreements  covered  by  issued 
warehouse  receipts  need  not  be  filed  for 
purposes  of  this  part. 

§  5 1 5.4    Hiing  of  tariffs  and  tariff  changes. 

Every  tariff  or  tariff  change  shall  be 
filed  on  or  before  its  effective  date, 
except  as  required  by  Commission 
Order  or  by  agreements  approved 
pursuant  to  section  15  of  the  Shipping 


Act.  1916  and/or  effective  under  section 
6  of  the  Shipping  Act  of  1984.  end  be 
kept  open  for  public  inspection  as 
provided  in  S  515.3. 

8  515.5    Compliance  With  this  part  and 
other  terminal  tariff  filing  requirements. 

Persons  who  file  tariffs  pursuant  to 
requirements  of  Commission  Orders  or 
agreements,  approved  under  section  15 
of  the  Shipping  Act.  1916  and/or 
effective  under  section  6  of  the  Shipping 
Act  of  1984.  shall  not  be  relieved  of  such 
requirements  by  this  part.  Marine 
Terminal  Operators  who  file  tariffs  with 
the  Interstate  Commerce  Commission 
pursuant  to  statute  or  rule  of  that 
Commission  may  satisfy  the 
requirements  of  this  part  of  filing  with 
the  Federal  Maritime  Commission  a 
copy  of  any  such  tariff  filed  with  the 
Interstate  Commerce  Commission. 

8  515.6    Definitions. 

(a)  The  definitions  of  terminal 
services  set  forth  in  paragraph  (d)  of  this 
section  shall  be  set  forth  in  tariffs  filed 
pursuant  to  this  part  except  that  other 
definitions  of  terminal  services  may  be 
used  if  they  are  correlated  by  footnote 
or  other  appropriate  method  to  the 
definitions  set  forth  herein.  Any 
additional  services  which  are  offered 
shall  be  listed  and  charges  therefor  shall 
be  shown  in  terminal  tariffs. 

(b)  These  definitions  shall  apply  to 
"port  terminal  facilities"  which  are 
defined  as  one  or  more  structures 
comprising  a  terminal  unit,  and  include, 
but  are  not  limited  to  wharves, 
warehouses,  covered  and/or  open 
storage  spaces,  cold  storage  plants, 
grain  elevators  and/or  bulk  cargo 
loading  and/or  unloading  structures, 
landings,  and  receiving  stations,  used 
for  the  transmission,  care  and 
convenience  of  cargo  and/or  passengers 
in  the  interchange  of  same  between  land 
and  water  carriers  or  between  two 
water  carriers. 

(c)  For  the  purpose  otthis  section, 
"point  of  rest"  means  that  area  on  the 
terminal  facility  which  is  assigned  for 
the  receipt  of  inbound  cargo  from  the 
ship  and  from  which  inbound  cargo  may 
be  delivered  to  the  consignee,  and  that 
area  which  is  assigned  for  the  receipt  of 
outbound  cargo  from  shippers  for  vessel 
loading. 

(d)  Definitions  of  terminal  services— 
(1)  Dockage  means  the  charge  assessed 
against  a  vessel  for  berthing  at  a  wharf, 
pier,  bulkhead  structure,  or  bank  or  for 
mooring  to  a  vessel  so  berthed. 

(2)  Wharfage  mans  a  charge  assessed 
against  the  cargo  or  vessel  on  all  cargo 
passing  or  conveyed  over,  onto,  or  under 
wharves  or  between  vessels  (to  or  from 
barge,  lighter,  or  water),  when  berthed 


at  wharf  or  when  moored  in  slip 
adjacent  to  wharf.  Wharfage  is  solely 
the  charge  for  use  of  wharf  and  does  not 
include  charges  for  any  other  service. 

(3)  Free  time  means  the  specified 
period  during  which  cargo  may  occupy 
space  assigned  to  it  on  terminal  property 
free  of  wharf  demurrage  or  terminal 
storage  changes  immediately  prior  to  the 
unloading  or  subsequent  to  the 
discharge  of  such  cargo  on  or  off  the 
vessel. 

(4)  Wharf  demurrage  means  a  charge 
assessed  against  cargo  remaining  in  or 
on  terminal  facilities  after  the  expiration 
of  free  time  unless  arrangements  have 
been  made  for  storage. 

(5)  Terminal  storage  means  the 
service  of  providing  warehouse  or  other 
terminal  faciUties  for  the  storage  of 
inbound  or  outbound  cargo  after  the 
expiration  of  free  time,  including  wharf 
storage,  shipside  storage,  closed  or 
covered  storage,  open  or  ground  storage, 
bonded  storage  and  refrigerated  storage, 
after  storage  arrangements  have  been 
made. 

(6)  Handling  means  the  service  of 
physically  moving  cargo  between  point 
of  rest  and  any  place  on  the  terminal 
facility,  other  than  the  end  of  ship's 
tackle. 

(7)  Loading  and  unloading  means  the 
service  of  loading  or  imloading  cargo 
between  any  place  on  the  terminal  and 
railroad  cars,  trucks,  lighters  or  barges 
or  any  other  means  of  conveyance  to  or 
from  the  terminal  facility. 

(8)  Usage  means  the  use  of  terminal 
facility  by  any  rail  carrier,  lighter 
operator,  trucker,  shipper  or  consignee, 
its  agents,  servants,  and/or  employees, 
when  it  performs  its  own  car.  lighter  or 
truck  loading  or  unloading,  or  the  use  of 
said  facilities  for  any  other  gainful 
purpose  for  which  a  charge  is  not 
otherwise  specified. 

(9)  Checking  means  the  service  of 
counting  and  checking  cargo  against 
appropriate  documents  for  the  account 
of  the  cargo  or  the  vessel,  or  other 
person  requesting  same. 

(10)  Heavy  lift  means  the  service  of 
providing  heavy  hft  cranes  and 
equipment  for  lifting  car^go. 

8  515.91    OM8  control  numlMre  asaigned 
pursuant  to  the  Paperwork  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  Commission  intends  that 
this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act.  which 
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requires  that  agpncia*  diaflay  a  current 
control  numbet  aaoigiwd  by  the  Director 
of  the  Office  of  ManagemeBt  and  Budget 
(OMB)  for  each  agency  infonnation 
collection  requirement: 


515  3  ttvough  515.5.. 
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PART  52(K-FIUNG  OF  TARIFFS  BY 
TERMINAL  BARGE  OPERATORS  IN 
PACIFIC  SLOPE  STATES 

§520.1    Scope. 

(a)  The  rules  and  regulations  set  forth 
in  this  part  cover  the  filing  of  tariffs  by 
terminal  barge  operators  in  Pacific  Slope 
States  in  the  foreign  and  domestic 
commerce  of  the  United  States. 

(b)  Terminal  barge  operators  moving 
containers  or  containerized  cargo  by 
barge  between  points  in  the  Continental 
United  States  shall  file  a  schedule  of 
their  rates,  charges  and  services  solely 
with  the  Federal  Maritime  Conmiission 
where: 

(1)  The  cargo  is  moving  between  a 
point  in  a  foreign  country  or  a 
noncontiguous  State,  territory,  or 
possession  and  a  point  in  the  United 
States. 

(2)  The  transportation  by  barge 
between  points  in  the  United  States  is 
furnished  by  a  terminal  operator  as  a 
service  substitute  in  Keu  of  a  direct 
vessel  call  by  the  eominoR  carrier  by 
water  transporting  the  containers  or 
containerized  cargo  under  a  through  bill 
of  lading. 

(3)  Such  terminal  operator  i»  a  Pacific 
Slope  State  mnnicipality,  or  other  public 
body  or  agency  subfect  to  the 
jurisdiction  of  the  Federal  Maritime 
Commission,  and  the  only  one  furnishing 
the  particular  circumscribed  barge 
service  on  {anuary  2, 197S. 

(4]  Such  terminal  operator  is  in 
compUance  with  (he  rules  and 
regulations  of  the  Federal  Maritime 
Commission  for  the  operation  of  such 
barge  service. 

(c)  The  terminal  operator  providing 
such  service  shall  be  subject  to  the 
provisions  of  the  Shipping  Act  1916 
and/or  the  Shipping  Act  of  1984. 

(5  U.S.C.  553:  sees.  3. 18(a)  and  43  of  the 
Shipping  Act.  1916  (46  U.S.C.  app.  804.  817(a) 
and  841(a));  sec.  Z  of  the  bitercoastal 
Shipping  Act,  1933  (48  U.S.C  app.  844);  and 
sees.  8  and  17  af  the  Shipping  Act  of  1984  (46 
U.S.C.  app,  1707  wd  1716}) 

§520.2    Tarfff  filing  requiremente. 

(a)  Terminal  baige  operators  subject 
to  this  pari  shall  comply  with  the  tariff 
filing  reqairemeata  of  Part  580  of  this 


Chapter  with  respect  to  the  publication 
of  rates,  charges  and  services  for  cargo 
moving  ia  the  foreign  and /or  domestic 
offshore  commerce  of  the  United  States. 

(b)  Terminal  barge  operators,  while 
exempt  from  the  tariff  filing  form 
requirements  of  Part  550  of  this  Chapter 
with  respect  to  their  operations  as  water 
carriers  carrying  cargo  in  the  domestic 
offshore  trades,  shall  comply  with  all 
other  requffed  regulations,  where 
applicable. 

(c)  Tariff(s)  filed  pursuant  to  5  520.2(a) 
shall  specifically  provide  that  the  rates 
charged  are  based  upon  factors 
normally  considered  by  a  regular 
commercial  operator  in  the  same 
service. 

Note. — In  accordance  with  44  U.S.C 
3506(c)(5),  any  information  request  or 
requirement  in  this  part  is  not  subject  to  the 
requirements  of  lection  3507(f)  of  the 
Paperwork  Reduction  Act,  because  there  are 
nine  or  fewer  respondents. 
(5  U.S.C  553;  sees.  3. 18(a)  and  43  of  the 
Shipping  Act.  1916  (46  U.S.C.  app.  804,  817(a) 
and  841(a));  sec.  2  of  the  Intercoastal 
Shipping  Act,  1933  (46  U.S.C.  app.  844):  and 
sees,  8  and  17  of  the  Shipping  Act  of  1984  (46 
U.S.C  app.  1707  and  1716)) 

PART  525— FREE  TIME  AND 
DEMURRAGE  CHARGES  ON  IMPORT 
PROPERTY  APPLICABLE  TO  ALL 
COMMON  CARRIERS  BY  WATER 

§  525.1    Free  time  and  demurrage  charges 
at  the  Port  of  New  Yort. 

(a)  Free  time  of  five  days  (exclusive  of 
Saturdays,  Sundays,  and  legal  holidays], 
computed  from  the  start  of  business  on 
the  first  day  after  complete  discharge  of 
the  vessel,  is  adequate  free  time  on 
import  proper^  at  New  York  under 
present  conditions. 

(b)  Free  time  on  import  property  at 
New  York  shall  not  be  less  than  five 
days,  except  on  property  of  such  a 
special  nature  as  to  require  earlier 
removal  because  of  local  ordinances  or 
other  government^  regulations,  or 
because  piers  are  not  equipped  to  care 
for  such  property  for  such  period,  or 
except  as  the  Commission  may  hereafter 
direct. 

(c)  Except  as  provided  in 

§&  530.3(e)(2),  530.4(e)  and  530.4(g]  of 
this  Chapter,  where  a  carrier  is  for  any 
reason,  unable,  or  refuses,  to  tender 
cargo  for  delivery  during  free  time,  free 
time  must  be  extended  for  a  period 
equal  to  the  duration  of  the  carrier's 
disability  or  refusal.  If  such  condition 
arises  after  the  expiration  of  free  time, 
either  no  demurrage  or  first  period 
demurrage,  whichever  is  specified  in  the 
appropriate  tariff,  will  be  charged  for  a 
period  equal  to  the  duration  of  the 
carrier's  inability  or  refusal. 


(d)  Where  a  consignee  is  prevented 
from  removing  its  cargo  by  factozs 
beyond  its  control  (such  as,  but  not 
limited  to,  longshoremen's  strikes, 
trucking  strikes  or  weather  canditions) 
which  affect  an  entire  port  area  or  a 
substantial  portion  thereof,  and  when  a 
consignee  is  prevented  from  removing 
its  cargo  by  a  longshoremen's  strike 
which  affects  only  one  pier  or  less  than 
a  substantial  portion  of  the  port  area, 
carriers  shall  (after  expiration  of  free 
time)  assess  demurrage  against  imports 
at  the  rate  applicable  to  the  first 
demurrage  period,  for  such  time  as  the 
inability  to  remove  the  cargo  may 
continue.  Every  departure  from  the 
regular  demurrage  charges  shall  be 
reported  to  the  Commission. 

(e)  The  Commission  makes  no  finding 
approving  or  disapproving  demurrage 
rates  presently  effective  as  to  import 
property  at  the  port  of  New  York- 

(f)  Following  a  longshoremen's  strike 
of  five  (5)  days  or  more: 

(1)  Free  time  shall  be  extended  for  a 
period  not  less  than  five  (5)  day« 
(exclusive  of  Saturdays,  Sundays,  and 
legal  holidays]  beyond  the  time  at  which 
it  would  normally  terminate,  for  cargo 
which  was  in  a  free  time  period  at  the 
commencement  of  the  longshoremen's 
strike. 

(2)  First  period  demurrage  shall  be 
extended  for  a  period  not  less  than  five 
(5)  calendar  dajrs  beyond  the  time  at 
which  it  would  normally  termiaate,  for 
cargo  which  was  subject  to  first  period 
demurrage  at  the  commencement  of  the 
longshoremen's  strike. 

(g)  The  extensions  set  forth  in 
paragraphs  (f](l]  and  (f](2]  of  this 
section,  shall  apply  only:  (1]  If  the  cargo 
is  actually  picked  up  within  such 
extended  time  or  (2)  if,  pursuant  to  an 
appointment  system  adopted  by  both 
carriers  and  consignees,  cargo  is  picked 
up  within  twenty-four  (24)  hours  of 
advance  notification  that  cargo  is 
available  for  pickup  and  readily 
accessible,  in  which  latter  event,  time 
shall  not  be  extended  more  than  twenty- 
four  (24)  hours  beyond  the  additional 
free  time  or  demurrage  period. 

Note. — In  accordance  with  44  U.S.C 
3506(c)(5),  any  information  request  or 
requirement  in  this  part  is  not  subject  to  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  because  ;there  are 
nine  or  fewer  respondents. 

(5  U.S.C  553;  sees.  17  and  43  of  the  Shipping 
Act.  1916  (46  U.S.C  app.  816,  841a);  sees.  10 
and  17  of  the  Shipping  Act  of  1984  (46  U.S.C. 

app.  1709  and  1716)) 
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PART  Saa-TRUCK  DETENTION  AT 
THE  PORT  OF  NEW  YORK 

530.1     General  provisions. 
53a2    Documentation. 

530.3  Terminals  operating  on  appointment 
system. 

530.4  Terminals  ojjerating  a  non- 
appointment  system. 

530.5  Combination  non-appointment/ 
appointment  system. 

530.6  Computation  of  time. 

530.7  Penalties. 

530.8  Submission  of  claims  for  penalties. 
530.91     OMB  control  numbers  assigned 

pursuant  to  the  Paperwork  Reduction 
Act. 

Appendix  A — New  York /New  )ersey  Port 

District 
Appendix  B — Motor  carrier  Preference  Slip 
Authosity:  5  U.S.C  553;  tecs.  17  and  43  of 
the  Shipping  Act  1918  (46  U.S.C  app.  816  and 
841a);  sec*.  10  and  17  pf  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1709  and  1716). 

§  530.1    QcfMral  provtston*. 

(a)  The  Port  of  New  York  is  that  area 
designated  as  "The  Port  District"  on  the 
map  (Appendix  A). 

(b)  For  purposes  of  this  part,  a 
terminal  operator  is  any  person  who 
receives  cargo  from  motor  carriers  and/ 
or  delivers  cargo  to  motor  carriers  in 
connection  with  transportation  by 
common  carrier  by  water,  excluding 
persons  who  operate  marine  terminal 
facilities  controlled  by  the  Department 
of  Defense  including  the  military 
department  and  all  agencies  of  the 
Department  of  Defense. 

(c)  Motor  carriers  (common,  contract, 
or  private),  terminal  operators,  including 
steamship  companies  acting  as  terminal 
operators,  and  steamship  companies 
whose  action  or  inaction  otherwise 
impedes  expeditious- pickup  and 
delivery  of  cargo  by  motor  carriers  at 
marine  terminal  facilities  within  the  Port 
of  New  York,  shall  be  subject  to  the 
provisions  estabhshed  by  terminal 
operators  in  accordance  with  this  part, 
which  provisions  shall  be  reflected  in 
the  tariff  of  each  such  terminal  operator. 

(d)  Importers  and  exporters,  or  motor 
carriers  or  other  agents  of  importers  or 
exporters,  and  terminal  operators  at 
marine  terminal  facilities  in  the  Port  of 
New  York,  shall  be  entitled  to  receive 
remuneration  in  accordance  with  the 
provisions  of  this  part 

(e)  The  person  responsible  for 
operating  each  marine  terminal  facility 
within  the  Port  of  New  York  shall 
identify  itself  to  the  Federal  Maritime 
Commission  not  more  than  10  days  after 
the  effective  date  of  this  part  and  shall 
thereafter  promptly  notify  the 
Commission  of  any  change  in 
responsibility.  Based  thereon,  the 
Federal  Maritime  Commission 


(Commission)  will  publiab  and  mjiin»»iT< 
a  current  list  identifying,  as  to  each  luch 
marine  terminal  facility,  the  party 
responsible  for  receipt  and  settkanent  of 
claims  arising  under  this  part. 

(f)  All  communications  to  the  Federal 
Maritime  Commission  required  by  this 
part  shall  be  directed  to  the  Federal 
Maritime  Commission.  Ofiice  of  the 
Secretary.  1100  L  Street  NW., 
Washington.  D.C  20S73. 

(g)(1)  Except  as  provided  in  paragraph 
(g)(2]  of  this  section,  no  penalty  shall  be 
imposed  uptm  a  terminal  operator  under 
this  part  if  receipt  or  delivery  of  cargo  at 
a  marine  terminal  facility  is  prevented 
or  delayed  by  strike  or  work  stoppage, 
act  of  God,  fire,  serious  accident,  or 
severe  or  unusual  weather  condition. 
The  Commission  shall  be  notified  in 
writing  by  the  party  claiming  the 
existence  of  the  condition  who  shall 
specify  the  date  and  time  of 
commencement  and  termination  of  any 
such  strike,  work  stoppage,  or  severe  or 
unusual  weather  or  other  condition. 

(2)  No  terminal  operator  shall  be 
absolved  from  liabiUty  under  this  part 
for  delays  resulting  from  inadequate  or 
insufficient  labor,  and/or  equipment 
other  than  reasonable  delays  necessary 
to  obtain  special  equipment  required  for 
handling  unusual  cargo  on  a  non- 
appointment  basis 

(h)  Terminal  operators  shall  not  be 
liable  for  delays  due  to  United  States 
Government  regulations;  nor  shall 
terminal  operators  be  liable  for  time 
consumed  by  receipt  or  delivery  of  cargo 
by  marks  other  than  by  bill  of  lading, 
provided  at  the  request  of  the  shipper, 
consignee  or  motor  carrier. 

(!)  Steamship  companies  responsibile 
for  house-to-house  movement  of 
containers,  i.e.,  containers  moving  as  a 
unit  from  origin  to  destination,  are 
responsible  under  this  part  for  delay 
occasioned  by  lack  of  sufficient  chassis, 
or  unavailability,  action  or  inaction  of 
their  container  inspection  personnel.  For 
purposes  of  this  part  "containers"  shall 
include  empty  as  well  as  stuffed 
containers. 

(j)  Disputes  concerning  liabihty  under 
any  provisions  of  this  part  shall  be 
settled  by  an  impartial  Adjudicator 
selected  by  the  Commission. 

(k)  Terminal  operators  are  not 
required  to  deUver  cargo  to  motor 
carriers  prior  to  the  time  that  the  ocean 
vessel  which  transported  said  cargo  is 
fully  discharged,  if  a  terminal  operator 
exercises  the  option  of  dehvering  cargo 
to  motor  carriers  prior  to  the  time  that 
the  ocean  carrier  which  transported  said 
cargo  is  fully  discharged,  the  terminal 
operator  shall  notify  the  consignee  or  its 
designated  agent  that  the  cargo  is  on  the 
pier,  at  its  place  of  rest  and  segregated 


by  bill  of  lading,  and  shall  identify  the 
terminal  operator  employee  giving  nich 
notification. 

(1)  Marine  tenunal  facilities  in  the 
Port  of  New  York  adall  be  operated  in 
accordance  with  the  appoistment  non- 
appointsient  or  conbinatioa 
appointraent/non-appointment 
procedures  estaUisbed  by  the  terminal 
operator  in  accordmce  with  this  part. 
Each  terminal  operator  shall  identify  in 
its  respective  tariff  whether  its  marine 
terminal  facility  will  be  operated  on  an 
appointment,  non-appointment,  or 
combination  appointment/non- 
appointment  basis.  Said  tariff  shall 
incorporate  the  specific  procedures 
applicable  at  each  such  marine  terminal 
facility,  which  procedures  shall  comply 
with  the  provisions  of  this  part  be 
prominently  displayed  at  the  marine 
facility,  and  shall  bie  modified  on  not 
less  than  30  days'  notice. 

(m)  Compliance  is  mandatory  and 
failure  of  terminal  operators  or  motor 
carriers  to  follow  the  provisions  of  this 
part  may  result  in  the  assessment  of 
penalties  as  specified  in  {  530.7. 

$530.2    DocufiMfrtalton. 

(a)(1)  Delivery  orders  shall  not  be 
mailed  or  delivered  to  terminal 
operators,  nor  mailed  or  delivered  to 
steamship  companies  for  receipt  on 
behalf  of  terminal  operators,  prior  to 
arrival  of  motor  carrier  vehicles  at 
marine  terminal  facilities.  Dock  receipts 
may  be  lodged  with  terminal  operators 
or  steamship  companies  for  receipt  on 
behalf  of  terminal  operators  prior  to 
arrival  of  motor  carrier  vehicles  at 
marine  terminal  facilities.  Upon  arrival 
at  marine  terminal  facilities,  motor 
carrier  vehicle  operators  shall  have 
physical  possession  of  delivery  orders 
required  by  this  part  and  shall  either 
have  physical  possession  of  dock 
receipts  required  by  this  part  or  shall 
have  had  said  dock  receipts  lodged  with 
the  terminal  operator  or  steamship 
company  in  accordance  with  the  above- 
described  procedure.  Motor  carrier 
vehicles  having  physical  possession  of 
delivery  orders  or  dock  receipts 
immediately  shall  be  issued  a 
sequentially  numbered  and  time- 
stamped  gate  pass  by  order  of  arrival. 
When  dock  receipts  are  lodged  with  the 
terminal  operator  or  steamship 
company,  the  sequentially  numbered 
and  time-stamped  gate  pass 
immediately  shall  be  issued  upon  tender 
of  the  dock  receipt  to  the  gateman  by   ^ 
the  motor  carrier  vehicle  driver.  The 
sequential  number  and  all  time  stamps 
and  notations  recorded  on  the  gate  pass 
and  any  other  arrival  document  shall  be 
recorded  on  the  copy  of  the  dehvery 
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order  or  dock  receipt  retained  by  the 
motor  carrier.  Motor  carrier  vehicles  not 
complying  with  the  requirements  of  this 
paragraph  shall  be  denied  entry  to  the 
marine  terminal  facility. 

(2)  Motor  carriers  shall  be  permitted 
to  receive  cargo  on  Open  Delivery 
Orders,  i.e.,  tingle  delivery  orders 
covering  multiple  tnickloads  or 
shipments,  and  deliver  cargo  on  Open 
Doclc  Receipts,  i.e.,  single  dock  receipts 
covering  multiple  tnickloads  or 
shipments,  upon  presenting  to  the 
terminal  operator,  subsequent  to  receipt 
or  delivery  of  the  initial  load, 
satisfactory  evidence  of  authorization  (o 
effect  receipt  or  delivery  of  the 
remaining  tnickloads  or  shipments,  as 
established  by  the  terminal  operator  and 
published  in  its  tariff. 

(b)  Dock  receipts  required  as  full  and 
complete  documentation  for  receipt  of 
export  cargo  shall  include  the  following 
information: 

(1)  Name  of  the  motor  carrier. 

(2)  Name  of  forwarding  agent.  (If 
none,  insert  "none".) 

(3)  Shipper. 

(4)  Name  of  vessel. 

(5)  Pier,  berth,  or  area  designated  for 
receipt  of  cargo. 

(6)  Port  of  discharge. 

(7)  Container  identification  and  seal 
number.  (On  full  container  loads.) 

(8)  Booking  number. 

(9)  Cargo  to  be  held  on  dock  should  be 
80  indicated  in  space  provided  for  vessel 
name. 

(10)  Marks,  number  of  packages, 
commodity,  cube  and  weight. 

(11)  An  original  and  three  copies  of 
the  dock  receipt  authorized  by  the 
steamship  line  that  is  to  receive  the 
cargo  must  be  tendered  to  the  terminal 
operator,  one  copy  of  which  shall  be 
returned  to  and  retained  by  the  motor 
carrier  in  accordance  with  $  530.2(a)(1). 

(c)  DeUvery  order  required  as  full  and 
complete  documentation  for  the  delivery 
of  import  cargo  shall  provide  the 
following  information: 

(1)  Name  and  address  of  party  issuing 
delivery  order. 

(2)  Address  of  terminal. 

(3)  Name  and  address  of  motor  carrier 
making  pickup. 

(4)  Vessel  name. 

(5)  Voyage  number  or  estimated  date 
of  arrival. 

(6)  Bill  of  Lading  number. 

(7)  Port  of  Lading. 

(8)  City  of  destination.  (On  full 
container  loads.) 

(9)  Container  identification  number. 
(On  full  container  loads.) 

(10)  Booking  number.  (On  receipt  of 
empty  containers.) 

(11)  Marks,  number  of  packages, 
commodity,  cube  and  weight.  When 


partial  lots  are  to  be  delivered,  they 
should  be  identified  by  marks. 

(12)  Date  free  time  expires. 

(13)  Date  through  which  demurrage  is 
paid/guaranteed  after  free  time  has 
expired. 

(14)  An  original  and  two  copies  of  the 
delivery  order,  the  original  legibly 
signed  in  ink,  with  the  name  of  the 
signer  typed  below  the  signature,  shall 
be  tendered  to  the  terminal  operator, 
one  copy  of  which  shall  be  returned  to 
and  retained  by  the  motor  carrier  in 
accordance  with  S  530.2(a)(1). 

(d)(l}  Terminal  operators  shall  not 
honor  delivery  orders  with  strikeouts  or 
other  changes  to  the  original. 

(2)  If  a  motor  carrier  named  in  an 
original  delivery  order  substitutes 
another  motor  carrier  in  its  place,  the 
motor  carrier  named  in  the  original 
delivery  order  shall  provide  a  turnover 
order  to  the  second  carrier  containing  all 
information  required  by  the  original 
delivery  order.  Both  the  original  delivery 
order  and  the  turnover  order  must  be 
presented  to  the  terminal  operator  by 
the  motor  carrier  requesting  delivery  of 
cargo.  Upon  written  request,  in 
accordance  with  procedures  established 
by  the  terminal  operator  and  published 
in  its  tariff,  special  arrangements  may 
be  made  to  accommodate  general 
agency  situations. 

(e)  If  a  motor  carrier  presents 
documents  to  the  terminal  operator 
which  do  not  contain  all  information 
required  by  this  part,  or  which  are 
complete  but  contain  inaccurate 
information,  said  motor  carrier  shall  be 
required  to  surrender  its  gate  pass  and 
shall  be  denied  service;  or,  at  the 
request  of  said  motor  carrier,  the 
terminal  operator  may  correct  or 
complete  the  deficient  document  and 
service  said  motor  carrier  in  accordance 
with  this  part. 

(f)  If  documents  are  rejected  by  the 
terminal  operator,  or  service  is  refused 
for  any  other  reason,  the  terminal 
operator  shall  provide  the  motor  carrier 
written  explanation,  time-.stamped,  of 
the  deficiencies  in  documentation  or 
other  reason(s)  for  refusal  of  service, 
and  shall  attach  thereto  a  copy  of  the 
deficient  document,  if  any. 

(g)  Section  530.2(e^  shall  not  be 
applicable  if  documents  are  incorrect 
because  of  substitution  of  one  vessel  for 
another,  redocking  of  a  vessel  from  a 
scheduled  pier  to  another,  or  change  in 
consignment  of  an  export  shipment  from 
a  scheduled  vessel  to  another  due  to  an 
early  closeout  of  the  scheduled  vessel  or 
other  such  rescheduling  for  the 
convenience  of  the  steamship  company 
or  terminal  operator.  Delay  occasioned 
in  such  circumstances  shall  be  included 
in  the  computation  of  time  for  purposes 


of  this  rule  and  chargeable  to  the  party 
responsible  for  such  change. 

§  530.3    Twmlnal*  operating  on 
appointment  aystem. 

Subject  to  the  following  provisions  of 
this  section,  terminal  operators  shall 
establish  the  basis  upon  which 
appointments  will  be  available  and  shall 
publish  in  their  tari^s  reasonable 
methods  and  procedures  for  booking 
appointments. 

(a)(1)  Except  for  good  cause,  all 
requests  for  appointments  shall  be 
granted.  If  a  request  for  an  appointment 
is  not  granted,  the  terminal  operator 
shall  record  the  request  and  reason  for 
refusal. 

(2)  Appointments,  when  granted,  shall 
be  identified  by  sequentially  assigned 
numbers.  The  terminal  operator  shall 
record  the  date  and  time  of  requests  for 
appointments,  the  name  of  the  person 
making  the  requests;  the  date,  time  and 
identification  number  of  scheduled 
appointments;  and  shall  identify  the 
terminal  operator  employee  granting  the 
appointment. 

(b)  Appointments  to  receive  delivery 
of  cargo  shall  not  be  granted  by  terminal 
operators  unless  and  until  a  ^ight 
release  covering  subject  cargo  has  been 
provided  by  the  steamship  company. 
Appointments  shall  be  granted  only  if 
the  terminal  operator  is  advised  of  the 
nature,  type  and  quantity  of  cargo  to  be 
delivered  or  received.  If,  because  of  the 
size,  weight  or  shape  of  the  cargo, 
special  equipment  is  required,  the 
terminal  operator  shall  so  advise  the 
motor  carrier  at  the  time  the 
appointment  is  granted,  and  the  motor 
carrier  shall  advise  the  terminal 
operator  of  the  type  of  "rolling  stock" 
which  it  will  employ  to  effectuate  the 
interchange  of  cargo. 

(c)(1)  Gate  passes  shall  be  issued  to 
motor  carriers  by  order  of  arrival  at  the 
marine  terminal  facility.  Motor  carriers 
arriving  after  the  time  of  a  scheduled 
appointment  shall  be  deemed  to  have 
missed  the  appointment  and  may  be 
denied  service. 

(2)  Except  where  a  terminal  operator 
has  arranged  for  delivery  of  cargo  on  the 
last  day  of  free  time,  or  on  the  first  or 
second  day  of  demurrage,  in  accordance 
with  paragraph  (e)(2)  of  this  section, 
motor  carriers  may  cancel  appointments 
(without  penalty),  provided  the  terminal 
operator  is  given  three  (3)  working 
hours'  notice  of  said  cancellation. 

(d)(1)  Upon  receipt  of  a  gate  pass 
issued  pursuant  to  paragraph  {c)(l)  of 
this  section,  motor  carrier  persoimel 
holding  dock  receipts  or  other 
satisfactory  evidence  of  authorization  to 
effect  delivery  or  cargo  shall  proceed 
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immediately  to  the  receiving  clerk  of  the 
terminal  operator  who  shall  immediately 
time-stamp  the  gate  pass  upon 
presentation  of  documents.  After  said 
documents  are  determined  to  be  in 
proper  order,  the  motor  carrier  shall  be 
routed  for  unloading. 

(2)  "pon  receipt  of  a  gate  pass  issued 
pursuant  to  paragraph  (c)(1)  of  this 
section,  motor  carrier  personnel  holding 
delivery  orders  or  other  satisfactory 
evidence  of  authorization  to  receive 
delivery  of  cargo  shall  proceed  to  the 
Bureau  of  Customs  for  completion  of 
required  procedures,  and  thereafter, 
shall  immediately  proceed  to  the 
delivery  clerk  of  the  terminal  operator 
who  shall  immediately  time-stamp  the 
gate  pass  upon  presentation  of 
documents.  After  said  documents  are 
determined  to  be  in  proper  order,  the 
motor  carrier  shall  be  routed  for  loading. 

(e)(1)  See  §  525.1(c)  of  this  chapter  for 
provisions  regarding  extension  of  free 
time. 

(2)  At  full-appointed  terminals,  if  an 
appointment  is  not  available  as 
requested,  an  appointment  shall  be 
granted  within  72  hours  (three  business 
days)  of  said  request,  except  as 
provided  by  para^aphs  (e)(2)(i)  and 
(e)(2)(ii)  of  this  section. 

(i)  Cargo  permitted  5  days' free  time- 
Extension  of  free  time.  (A)  If  an 
appointment  is  requested  at  least  48 
hours  prior  to  the  expiration  of  free  time, 
the  terminal  operator  shall  arrange  to 
deliver  cargo  prior  to  expiration  of  free 
time,  or  extend  free  time  until  an 
appointment  is  granted. 

(B)  If  an  appointment  is  requested  less 
than  48  hours— but  more  than  24  hours — 
prior  to  expiration  of  free  time,  the 
terminal  operator  shall  arrange  for 
delivery  of  cargo  prior  to  the  close  of 
business  on  the  first  working  day  of 
demurrage  for  which  first  demurrage 
day  the  cargo  shall  be  liable,  or,  after 
said  first  demurrage  day,  cargo  shall 
assxmie  non-demurrage  status  until  an 
appointment  is  granted. 

(C)  If  an  appointment  is  requested  less 
than  24  hours  prior  to  expiration  of  free 
time,  the  terminal  operator  shall  arrange 
for  delivery  of  cargo  prior  to  the  close  of 
business  on  the  second  working  day  of 
demurrage  for  which  two  (2)  demurrage 
days  the  cargo  shall  be  liable,  or.  after 
said  two  (2)  demurrage  days,  cargo  shall 
assume  non-demurrage  status  until  an 
appointment  is  granted. 

(ii)  Cargo  permitted  2  or  3  days '  free 
time— Extension  of  free  time.  (A)  If  an 
appointment  is  requested  at  least  24 
hours  prior  to  expiration  of  free  time,  the 
terminal  operator  shall  arrange  to 
deliver  cargo  prior  to  expiration  of  free 
time  or  extend  free  time  until  an 
appointment  is  granted. 


(B)  If  an  appointment  is  requested  less 
than  24  hours  prior  to  expiration  of  time. 
the  terminal  operator  shall  arrange  for 
delivery  of  cargo  prior  to  the  close  of 
business  on  the  first  working  day  of 
demurrage  for  which  first  demurrage 
day  the  cargo  shall  be  hable,  or.  after 
said  first  demurrage  day,  cargo  shall 
assume  non-demurrage  status  until  an 
appointment  is  granted. 

§  530.4    Tsrmtnafs  opcrattng  s  r>of>- 
appolntnrwnt  system. 

(a)  Each  business  day  shall  be  divided 
into  a  number  of  "service  periods"  (for 
example,  periods  commencing  at  8  a.m., 
10  a.m.,  1  p.m.,  3  p.m.)  as  scheduled  by 
the  terminal  operator  according  to  the 
nature  and  capabilities  of  the  particular 
facility. 

(b)  Motor  carriers  arriving  at  marine 
terminal  facilities  shall  be  issued 
sequentially  numbered  time-stamped 
gate  passes  by  order  of  arrival,  vahd  for 
entry  to  the  terminal  faciUty  at  the  time 
of  commencement  of  the  service  period 
indicated  thereon. 

(c)  Upon  receipt  of  a  gate  pass  issued 
pursuant  to  paragraph  (b)  of  this  section, 
motor  carrier  personnel  holding  dock 
receipts  or  other  satisfactory  evidence 
of  authorization  to  effect  delivery  of 
cargo  shall  proceed  immediately  to  the 
receiving  clerk  of  the  terminal  operator 
who  shall  immediately  time-stamp  the 
gate  pass  upon  presentation  of 
documents.  After  said  documents  are 
determined  to  be  in  proper  order,  the 
motor  carrier  shall  be  routed  for 
unloading. 

(d)  Upon  receipt  of  a  gate  pass  issued 
pursuant  to  paragraph  (b)  of  this  section, 
motor  carrier  persormel  holding  deHvery 
orders  or  other  satisfactory  evidence  of 
authorization  to  receive  delivery  of 
cargo  shall  proceed  to  the  Bureau  of 
Customs  for  completion  of  required 
procedures  and  thereafter  immediately 
proceed  to  the  deUvery  clerk  of  the 
terminal  operator,  who  shall 
immediately  time-stamp  the  gate  pass 
upon  presentation  of  documents.  After 
said  documents  are  determined  to  be  in 
proper  order,  the  motor  carrier  shall  be 
routed  for  loading. 

(e)  A  motor  carrier  entitled  to  a  gate 
pass  scheduling  service  for  a  later 
service  period,  but  unwilling  to  wait  for 
that  service,  may  elect,  not  more  than  30 
minutes  after  issuance  of  said  gate  pass, 
to  receive  a  preference  slip  (Appendix 
B).  entitling  said  motor  carrier  to  service 
on  the  next  busmess  day  as  specified 
thereon.  However,  free  time  will  not  be 
extended  if  cargo  is  on  the  last  day  of 
free  time,  nor  will  collection  of 
demurrage  charges  be  suspended. 

(f)  Motor  carriers  arriving  at  a  marine 
terminal  facility  after  the  capacity  of 


said  facility  has  been  reached  may  be  '■ 

turned  away,  but  skall  be  given 
preference  for  service  on  the  next 
business  day  according  to  the  order  in 
which  they  airrved  and  were  turned 
away.  Motor  carriers  turned  away  under 
these  circumstances  shall  be  issued  a 
preference  slip  (Appendix  B), 
sequentially  numbered,  which  shall 
assure  preference  for  service  on  the  next 
business  day  and,  where  cargo  is  on  the 
last  day  of  free  time,  create  a  one-day 
extension  of  free  time,  or  suspend 
collection  of  demurrage  charges  for  one 
day  as  to  cargo  already  on  demurrage. 
The  preference  slip  shall  be  attached  to 
the  gate  pass  when  said  gate  pass  is 
issued  and  all  notations  recorded  on  the 
preference  slip  shall  be  duplicated  in  the 
motor  carrier's  copy  of  the  delivery 
order  or  dock  receipt. 

(g)  If,  at  the  commencement  of  its 
scheduled  service  period,  a  motor 
carrier  is  not  available  to  receive  cargo 
which  is  on  the  last  day  of  free  time,  and 
because  of  the  unavailability  of  said 
motor  carrier,  the  terminal  operator  is 
unable  to  provide  service  on  that  day, 
there  shall  be  no  extension  of  free  time. 

(h)  If  all  vehicles  scheduled  for  a 
service  period  are  discharged  prior  to 
the  end  of  that  period,  the  motor  carrier 
available  and  holding  the  next 
sequenced  gate  pass  shall  be  served. 

(i)  It  shall  be  the  responsibility  of  the 
motor  carrier  to  determine  from  the 
terminal  operator  whether  cargo  to  be 
delivered  to  said  motor  carrier  is  on  the 
pier,  at  its  place  of  rest  and  segregated 
by  bill  of  lading. 

§53as    Comtiinatlon  non-^ipointment/ 
appotnlment  systwn. 

(a)  An  express  line  or  non- 
appointment  line  may  be  estabhshed  in 
conjunction  with  an  appointment  system 
in  such  a  manner  as  the  terminal 
operator  determines  best  suits  the  needs 
of  the  particular  facility. 

(b)  All  rules  applicable  to  non- 
appointment  facilities  (f  530.4)  shall  be 
applicable  to  the  non-appointment 
portion  of  a  combination  non- 
appointinent/appointment  terminal 
operation. 

(c)  If  a  motor  carrier  attempts  to  make 
an  appointment  at  a  facility  operating  a 
combination  system,  and  no 
appointment  is  available,  and  then  said 
motor  carrier  seeks  service  as  a  non- 
appointment  vehicle,  said  motor  carrier 
shall  be  treated  as  a  non-appointment 
vehicle  for  purposes  of  extension  of  free 
time. 

S  530.6    Computation  of  liina. 

(a)  Validation  time  is;  (1)  Time  of 
issuance  of  a  gate  pass  upon  a  motor 
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carrier's  arrival  at  a  marine  terminal 
facility  or  (2)  if,  upon  arrival,  a  motor 
carrier  is  scheduled  for  a  later  service 
period,  the  time  of  commencement  of 
that  scheduled  service  period,  or  (3)  if  a 
motor  carrier  is  issued  a  preference  slip 
pursuant  to  §  530.4(e]  or  S  530.4(f].  the 
time  scheduled  thereon. 

(b)  Time  for  purposes  of  this  pari  shall 
accrue  from  validation  or  appointment 
time.  Delay  demonstrated  by  the 
terminal  operator  to  be  due  to  United 
States  Government  regulations,  action 
or  inaction  of  motor  carrier  personnel,  or 
other  such  cause,  shall  be  excluded  from 
computation  of  time.  Time  elapsed,  if 
any.  between  appointment  or  validation 
time  and  presentation  of  documents  to 
the  delivery  or  receiving  clerk  shall  be 
presumed  to  be  due  to  such  cause. 

§530.7    Penalties. 

(a)  A  terminaroperator  who  refuses  to 
serve  a  motor  carrier  after  rejecting,  for 
lack  of  full  and  complete  documentation, 
a  delivery  order  or  dock  receipt  which 
does  contain  the  information  required 
by  this  part,  shall  be  subject  to  a  penalty 
of  $30. 

(b)  If  a  motor  carrier  fails  to  meet  a 
scheduled  appointment  at  a  marine 
terminal  facility,  said  motor  carrier  shall 
be  subject  to  a  charge  of  $15.  If. 
pursuant  to  S  530.3(b)  a  motor  carrier  is 
advised  that  special  equipment  will  be 
required  and  the  motor  carrier  fails  to 
meet  said  appointment,  the  motor 
carrier  shall  be  subject  to  a  charge  of 
$30. 

(c)  If.  pursuant  to  §  530.2(e).  a  terminal 
operator  completes  or  corrects  deficient 
documents  presented  by  a  motor  carrier, 
a  charge  of  $15  shall  be  assessed  against 
said  motor  carrier. 

(d)  If,  contrary  to  5  530.3(b)  a  freight 
release  covering  subject  cargo  has  not 
been  authorized  prior  to  a  scheduled 
appointment,  the  terminal  operator  that 
granted  said  appointment  shall  be 
assessed  a  penalty  of  $30. 

(e)  If.  pursuant  to  S  530.1  (k)  or  a 
request  under  S  530.4(i)  a  terminal 
operator  notices  a  motor  carrier  that 
cargo  is  on  the  pier,  at  its  place  of  rest, 
and  segregated  by  bill  of  lading,  and 
cargo  is  not  on  the  pier,  at  its  place  of 
rest,  and  segregated  by  bill  of  lading, 
when  the  motor  carrier  attempts  to 
obtain  said  cargo,  the  terminal  operator 
shall  be  subject  to  a  penalty  of  $30. 

(f)  Time  allowances — (1)  Containers 
handled  as  a  single  unit.  If  service  is  not 
completed  within  the  following  times, 
penalty  charges  will  accrue  against  the 
terminal  operator  at  a  rate  or  $4  per  15 
minutes,  or  any  fraction  thereof,  in 
excess  of  these  times. 

Appointment 75  minutes. 

Non-appointment 120  minutes. 


(2)  Non-containerized  cargo.  When 
vehicles  are  loaded  by  the  terminal 
operator,  or  unloaded  by  the  terminal 
operator  at  the  request  of  the  motor 
carrier,  within  the  time  periods  set  forth 
below,  there  will  be  no  penalty.  If  a 
vehicle  is  not  loaded  or  imloaded  within 
the  following  time  periods,  penalty 
charges  will  accrue  against  the  terminal 
operator  at  a  rate  of  $4.00  per  15 
minutes,  or  any  fraction  thereof,  in 
excess  of  these  times. 

(i)  Non-Appointment  Vehicles: 

0  to  5,000  pounds 210  minutes. 

5,001  to  10.000  pounds 240  minutes. 

10.001  to  15,000  pounds 270  minutes. 

15.001  to  30.000  pounds 285  minutes. 

Over  30.000  pounds 300  minutes. 

(ii)  Appointment  Vehicles: 

2.000  pounds  or  less 90  minutes. 

2.001  to  5.000  pounds 120  minutes. 

5.001  to  10.000  pounds 150  minutes. 

10,001  to  15.000  pounds 180  minutes. 

15,001  to  20.000  pounds 210  minutes. 

20,001  to  25.000  pounds 240  minutes. 

Over  25,000  pounds 270  minutes. 

(g)  When  freight  is  unloaded  by  the 
driver  or  other  personnel  of  the  motor 
carrier  and  unloading  is  not  completed 
within  the  times  prescribed  by 
paragraph  (f)  of  this  section,  as 
computed  from  the  time  that  the  vehicle 
is  spotted  at  a  place  convenient  for 
unloading,  the  terminal  operator  shall  be 
entitled  to  a  penalty  payment  of  $4  for 
each  15  minute  period  or  any  fraction 
thereof  in  excess  of  the  specified  time, 
unless  the  delay  is  demonstrated  by  the 
motor  carrier  to  have  been  occasioned 
by  the  action  or  inaction  of  the  terminal 
operator. 

(h)  A  motor  carrier  admitted  to  a 
marine  terminal  facility  for  loading  or 
unloading— or  holding  an  appointment 
for  loading  or  unloading — shall  be 
completely  loaded  or  unloaded  prior  to 
the  close  of  that  business  day.  If  the 
motor  carrier  is  not  completely  loaded 
or  unloaded  when  the  terminal  closes  on 
that  business  day,  time  for  purposes  of 
this  part  shall  accrue  only  while  the 
terminal  is  conducting  operations.  In 
addition: 

(1)  Motor  carriers  holding 
appointments  shall  be  entitled  to  a 
penalty  payment  of  $30  from  the 
terminal  operator  whether  the  shutout  of 
the  vehicle  was  due  to  refusal  of 
management  to  authorize  overtime,  or 
labor's  refusal  to  work  overtime. 

(2)  Non-appointment  vehicles  shall  be 
entitled  to  a  penalty  payment  of  $30 
from  the  terminal  operator  if  the  shutout 
of  the  vehicle  was  due  to  refusal  of 
management  to  authorize  overtime.  If 
the  shutout  results  from  labor's  refusal 
to  work  overtime,  the  terminal  operator 
shall  not  be  subject  to  a  penalty. 


(3)  Management  shall  be  presumed  to 
have  refused  to  authorize  overtime, 
unless  the  terminal  operator  establishes 
otherwise. 

§  530.8    Submission  of  claims  for  psnaltics. 

(a)  All  communication  required  by 
this  section  shall  be  via  certified  mail; 
return  receipt  requested. 

(b)  Any  person  claiming  payments 
under  this  section  shall  file  a  written 
claim  with  the  terminal  operator  or 
motor  carrier  against  whom  said  claim 
is  made. 

(c)(1)  Claims  shall  be  filed  within 
forty-five  (45)  calendar  days  from  the 
date  on  which  the  claim  arose  or  said 
claim  shall  be  barred.  The  party  against 
whom  claim  is  made  shall  within  twenty 
(20)  calendar  days  from  receipt  of  said 
claim  make  payment  thereon  or  reject. 
In  rejecting  a  claim,  the  terminal 
operator  or  motor  carrier  shall  set  forth 
the  reason  or  reasons  for  said  rejection 
and  shall  provide  available 
documentation  substantiating  said 
rejection.  Claims  rejected  because  they 
do  not  contain  sufficient  information 
may  be  resubmitted  no  later  than  twenty 
(20)  days  from  receipt  of  rejection. 

(2)  Rejected  claims  may  be  submitted 
for  review  within  twenty  (20)  days  of 
receipt  of  rejection  to  the  Adjudicator 
who  will  affirm  or  reverse  the  rejection 
of  claims  within  30  days  of  receipt  of  the 
request  for  review.  All  decisions  of 
Adjudicator  shall  be  final  and  binding. 

(d)(1)  Claims  submitted  by  motor 
carriers,  or  importers  or  exporters  on 
whose  behalf  motor  carriers  act,  shall 
include  the  motor  carrier's  copy  of  the 
applicable  delivery  order  or  dock 
receipt,  any  other  relevant  document,  a 
brief,  but  complete  description  of  the 
facts  giving  rise  to  the  claim,  and  a 
statement  of  the  amount  claimed. 

(2)  Claims  filed  by  terminal  operators 
shall  include  the  terminal  operator's 
copy  of  the  applicable  delivery  order  or 
dock  receipt,  a  copy  of  the  gate  pass  and 
any  other  arrival  doctmients  issued, 
copies  of  all  other  relevant  documents,  a 
brief  explanation  of  the  facts  giving  rise 
to  the  claim,  and  a  statement  of  the 
amount  claimed. 

(e)(1)  If  the  party  identified  as  the 
terminal  operator  at  a  marine  terminal 
facility  under  S  530.1(e)  rejects  a  claim 
pursuant  to  S  530.1(1)  or  S  530.2(g),  or 
otherwise  denies  a  claim  on  the  ground 
that  the  delay  was  caused  by  the 
steamship  company,  the  original  claim 
and  a  statement  of  the  reasons  for 
rejection  shall  be  forwarded  within 
seven  days  to  the  steamship  company 
alleged  by  the  terminal  operator  to  be 
liable  for  the  claim,  copy  to  the 
claimant. 
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(2)  The  steamship  company  shall  pay 
or  reject  ths  claim  within  twenty  (20) 
calendar  days  from  receipt  thereof. 

(3)  If  the  claim  is  rejected  by  the 
steamship  company,  the  claimant  may 
submit  both  rejections  to  the 
Adjudicaior  who  shall  review  the 
rejection  of  the  claim  by  both  parties 
and  determine  liability  as  between  the 
two. 

§  530.91     OMB  control  numbers  assigned 
pursuant  to  tt>e  Paperwork  Reduction  Act. 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Manage.ment  and  B'jdget  pursuant  to  the 


Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  Commission  intends  that 
this  section  comply  with  the 
requirements  of  section  3507(f]  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  each  agency  inforrr.atipn 
c:o!lec'.on  requirement 


Section 

Curam 

OMe 

coolrotNo. 

'  ;C  •  Tiougr  530.3 

3072-00' 0 

S;<  s 

BILLING  CODE   6-30-01-M 


3am2 
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JMI 


Appendix  A  to  4f.  CFR 
Part  530 

(From  1981  "New  York  Port 
Handbook") 


NeT¥  Ifork/New  Jersey 

Port  District 


S<y»<«'»«' 


aiujNa  CODE  (Tao-oi-c 
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Appendix  B  to  46  CFR  Part  530 


Motor  Oarrier  Preference  Slip 
(See  S  S30.4) 


4 

No. 

TINE  STTfW 

SrreVFJTRING  00.    DC. 

LOCATIOI  (Pier /Berth/Shed) 

MJlUi  CAIRIER 

1^  above   indicated  vehicle  could  not   t>€  serviced  today. 

Preference  for  service  will  be  given  the  next  business 

day  at                                                  ajn./p.m. 

D/R's                                   Pkgs.A'ieces                                 ICIGHT 

D/O's                                     Regs. /Pieces                                   VCICHT 

OKIAINER  t                                                 (XTB^a 

PART  540— SECURITY  FOR  THE 
PROTECTION  OF  THE  PUBLIC 

Subpart  A— Proof  of  Financial 
RMponsibillty,  Bonding  and  Certification  of 
Rnancial  RatponsiblKty  for  Indemnification 
of  Passengers  for  Nonperformance  of 
Transportation 

Sec. 

540.1  Scope. 

540.2  Definitions. 

540.3  Proof  of  financial  responsibility,  when 
required. 

540.4  Procedure  for  establishing  financial 
responsibility. 

540.5  Insurance,  guaranties,  escrow 
accounts,  and  self-insurance. 

540.6  Surety  bonds. 

540.7  Evidence  of  financial  responsibility. 

540.8  Denial,  revocation,  suspension,  or 
modification. 

540.9  Miscellaneous. 
Form  FMC-131 
Form  132 A 

Form  133A 

Subpart  B— Proof  of  Financial 
Responsibility,  Bonding  and  Certificatton  of 
Financial  Responsibility  To  Meet  UabWty 
Incurred  for  Death  or  injury  to  Passengers 
or  Other  Persons  on  Voyages 

540.20  Scope. 

540.21  Definitions. 

540.22  Proof  of  financial  responsibility, 
when  required. 


Sec. 

540.23  Procedure  for  establishing  financial 
responsibility. 

540.24  Insurance,  surety  bonds,  self- 
insurance,  guaranties,  and  escrow 
accounts. 

540.25  Evidence  of  financial  responsibility 

540.26  Denial,  revocation,  suspension,  or 
modification. 

540.27  Miscellaneous. 
Form  FMC-132B 
Form  FMC-133B 

Subpart  C — Assessment,  Remission,  and 
Mitigation  of  CMI  Penalties 

540.30  Scope. 

540.31  Definitions. 

540.32  Procedure. 

540.33  Petition  for  remission  or  mitigation  of 
penalty. 

540.34  Settlement:  execution  of  agreement 
form. 

540.35  Referral  to  Department  of  Justice. 

540.36  Payment  of  penalties. 

590.91     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Appendix  A — Example  of  Settlement 
Agreement  to  be  used  under  46  CFR 
540,30-540.36 

Appendix  B — Elxample  of  promissory  not  to 
be  used  under  46  CFR  540.36 
Authority:  5  U.S.C.  552,  553;  sees.  2  and  3, 

Pub,  L  8&-777,  80  Stat.  1356-1358  (46  U.S.C. 

app.  817e,  817d);  Sec.  43  of  the  Shipping  Act. 

1916  (46  U.S.C.  app.  841a);  Sec,  17  of  the 

Shipping  Act  of  1984  (46  U.S.C.  app.  1716). 


Subpart  A— Proof  of  Financial 
ResponsMNty,  BorKHng  and 
Certification  of  Financial 
ResponaibWty  for  Indwnnificatton  of 
Pasaengara  for  Nonparformanca  of 
Tranaportation 

f  540.1    Scope. 

(a)  The  regulations  contained  in  this 
subpart  set  forth  the  procedures 
whereby  persons  in  the  United  States 
who  arrange,  offer,  advertise  or  provide 
passage  on  a  vessel  having  berth  or 
stateroom  accommodations  for  50  or 
more  passengers  and  embarking 
passengers  at  U.S.  ports  shall  establish 
their  financial  responsibiUty  or.  in  lieu 
thereof  file  a  bond  or  other  security  for 
obligations  under  the  terms  of  ticket 
contracts  to  indemnify  passengers  for 
nonperformance  of  transportation  to 
which  they  would  be  entitled.  Included 
also  are  the  qualifications  required  by 
the  Commission  for  issuance  of  a 
Certificate  [Performance)  and  the  basis 
for  the  denial,  revocation,  modification, 
or  suspension  of  such  Certificates. 

(b)  Failure  to  comply  with  this  part 
may  result  in  denial  of  an  application  for 
a  certificate.  Vessels  operating  without 
the  proper  certificate  may  be  denied 
clearance  and  their  owners  may  also  be 
subject  to  a  civil  penalty  of  not  more 
than  $5,(XX)  in  addition  to  a  civil  penalty 
of  $200  for  each  passage  sold,  such 
penalties  to  be  assessed  by  the  Federal 
Maritime  Commission  (46  U.S.C.  app.  91, 
817d  and  817e). 

§S40.2    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  following  meanings: 

(a)  Person  includes  individuals, 
corporations,  partnerships,  associations, 
and  other  legal  entities  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  any  State  thereof  or  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  any  territory  or 
possession  of  the  United  States,  or  the 
laws  of  any  foreign  country. 

(b)  Vessel  means  any  commercial 
vessel  having  berth  or  stateroom 
accommodations  for  50  or  more 
passengers  and  embarking  passengers  at 
U.S.  ports. 

(c)  Commission  means  the  Federal 
Maritime  Commission. 

(d)  United  States  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  any  territory  or 
possession  of  the  United  States. 

(d)  Berth  or  stateroom 
accommodation  or  passenger 
accommodations  includes  all  temporary 
and  all  permanent  passenger  sleeping 
facilities. 
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(f)  Certificale  (Performance)  means  a 
Certificate  of  Financial  Responsibility 
for  IndemniHcation  of  Passengers  for 
Nonperformance  of  Transportation 
issued  pursuant  to  this  subpart. 

(g)  Passenger  means  any  person  who 
is  to  embark  on  a  vessel  at  any  U.S.  port 
and  who  has  paid  any  amount  for  a 
ticket  contract  entitling  him  to  water 
transportation. 

(h)  Passenger  revenue  means  those 
monies  wherever  paid  by  passengers 
who  are  to  embark  at  any  U.S.  port  for 
water  transportation  and  all  other 
accommodations,  services  and  facilities 
relating  thereto. 

(i)  Unearned  passenger  revenue 
means  that  passenger  revenue  received 
for  water  transportation  and  all  other 
accommodations,  services,  and  facilities 
relating  thereto  not  yet  performed. 

(j)  Insurer  means  any  insurance 
company,  underwriter,  corporation,  or 
association  or  underwriters,  ship 
owners'  protection  and  indemnity 
association,  or  other  insurer  acceptable 
to  the  Commission. 

(k)  Evidence  of  insurance  means  a 
policy,  certificate  of  insurance,  cover 
note,  or  other  evidence  of  coverage 
acceptable  to  the  Commission. 

§  540.3    Proof  o4  namtcM  fMponsibUtty, 
wtMn  raquirad. 

No  person  in  the  United  States  may 
arrange,  offer,  advertise  or  provide 
paasage  on  a  vessel  unless  a  Certificate 
(Performance)  has  been  issued  to  or 
covers  such  person. 

SS40.4    Proccdur*  for  Mtabtishing 
financW  rwponsibitty. 

(a)  In  order  to  comply  with  section  3 
of  Pub.  L  89-777  (80  Stat.  1357. 1358) 
enacted  November  6, 1966,  there  must  be 
filed  an  application  on  Form  FMC-131 
for  a  Certificate  of  Financial 
Responsibility  for  Indemnification  of 
Passengers  for  Nonperformance  of 
Transportation.  Copies  of  Form  FMC- 
131  may  be  obtained  from  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573,  or  at  the 
Commission's  offices  at  New  York,  NY; 
New  Orleans,  LA;  San  Francisco,  CA; 
Miami,  FL;  Los  Angeles,  CA:  Hato  Rey, 
PR;  and  Chicago,  IL. 

(b)  An  application  for  a  Certificate 
(Performance)  shall  be  filed  in  duplicate 
with  the  Secretary,  Federal  Maritime 
Commission,  by  the  vessel  owner  or 
charterer  at  least  60  days  in  advance  of 
the  arranging,  offering,  advertising,  or 
providing  of  any  water  transportation  or 
tickets  in  connection  therewith  except 
that  any  person  other  than  the  owner  or 
charterer  who  arranges,  offers, 
advertises,  or  provides  passage  on  a 
vessel  may  apply  for  a  Certificate 


(Performance).  Late  filing  of  the 
application  wiU  be  permitted  only  for 
good  cause  shown.  All  applications  and 
evidence  required  to  be  filed  with  the 
Commission  shall  be  in  English,  and  any 
monetary  terms  shall  be  expressed  in 
terms  of  U.S.  currency.  The  Commission 
shall  have  the  privilege  of  verifying  any 
statements  made  or  any  evidence 
submitted  under  the  rules  of  this 
subpart.  An  application  for  a  Certificate 
(Performance)  shall  be  accompanied  by 
a  filing  fee  remittance  of  $1,600. 

(c)  The  application  shall  be  signed  by 
a  duly  authorized  officer  or 
representative  of  the  applicant  with  a 
copy  of  evidence  of  his  or  her  authority. 
In  the  event  of  any  material  change  in 
the  facts  as  reflected  in  the  application, 
an  amendment  to  the  application  shall 
be  filed  no  later  than  five  (5)  days 
following  such  change.  For  the  purpose 
of  this  subpart,  a  material  change  shall 
be  one  which:  (1)  Results  in  a  decrease 
in  the  amount  submitted  to  establish 
financial  responsibility  to  a  level  below 
that  required  to  be  maintained  under  the 
rules  of  this  subpart,  or  (2)  requires  that 
the  amount  to  be  maintained  be 
increased  above  the  amount  submitted 
to  establish  financial  responsibility. 
Notice  of  the  application  for,  issuance, 
denial,  revocation,  suspension,  or 
modification  of  any  such  Certificate 
shall  be  published  in  the  Federal 
Register. 

§  540.5    Insuranca,  guaranties,  ascrow 
accounts,  and  aBtt-insuranc*. 

Except  as  provided  in  §  540.9(j),  the 
amoimt  of  coverage  required  under  this 
section  and  §  540.6(b)  shall  be  in  an 
amount  determined  by  the  Commission 
to  be  no  less  than  110  percent  of  the 
unearned  passenger  revenue  of  the 
applicant  on  the  date  within  the  2  fiscal 
years  immediately  prior  to  the  filing  of 
the  application  which  reflects  the 
greatest  amount  of  unearned  passenger 
revenue,  except  that  the  Commission, 
for  good  cause  shown,  may  consider  a 
time  period  other  than  the  previous  2- 
fiscal-year  requirement  in  this  section  or 
other  methods  acceptable  to  the 
Commission  to  determine  the  amount  of 
coverage  required.  Evidence  of  adequate 
financial  responsibility  for  the  purposes 
of  this  subpart  may  be  established  by 
one  or  a  combination  (including  5  540.6 
Surety  Bonds)  of  the  following  methods: 

(a)  Filing  with  the  Commission 
evidence  of  insurance,  issued  by  an 
insurer,  providing  coverage  for 
indemnification  of  passengers  in  the 
event  of  the  nonperformance  of  water 
transportation. 

(1)  Termination  or  cancellation  of  the 
evidence  of  insurance,  whether  by  the 
assured  or  by  the  insurer,  and  whether 


for  nonpayment  of  premiums,  calls  or 
assessments  or  for  other  cause,  shall  not 
be  effected;  (i)  Until  notice  in  writing 
has  been  given  to  the  assured  or  to  the 
insurer  and  to  the  Secretary  of  the 
Commission  at  its  office,  in  Washington, 
D.C.  20573,  by  certified  mail,  and  (ii) 
until  after  30  days  expire  from  the  date 
notice  is  actually  received  by  the 
Commission,  or  until  after  the 
Commission  revokes  the  Certificate 
(Performance),  whichever  occurs  first. 
Notice  of  termination  or  cancellation  to 
the  assured  or  insurer  shall  be 
simultaneous  to  such  notice  given  to  the 
Commission.  The  insurer  shall  remain 
liable  for  claims  covered  by  said 
evidence  of  insurance  arising  by  virtue 
of  an  event  which  had  occurred  prior  to 
the  effective  date  of  said  termination  or 
cancellation.  No  such  termination  or 
cancellation  shall  become  effective 
while  a  voyage  is  in  progress. 

(2)  The  insolvency  or  bankruptcy  of 
the  assured  shall  not  constitute  a 
defense  to  the  insurer  as  to  claims 
included  in  said  evidence  of  insurance 
and  in  the  event  of  said  insolvency  or 
bankruptcy,  the  insurer  a^ees  to  pay 
any  unsatisfied  final  judgments  obtained 
on  such  claims. 

(3)  No  insurance  shall  be  acceptable 
under  these  rules  which  restricts  the 
liability  of  the  insurer  where  privity  of 
the  owner  or  charterer  has  been  shown 
to  exist. 

(4)  Paragraphs  (a)(1)  through  (a)(3)  of 
this  section  shall  apply  to  the  guaranty 
as  specified  in  paragraph  (c)  of  this 
section. 

(b)  Filing  with  the  Commission 
evidence  of  an  escrow  account, 
acceptable  to  the  Commission,  for 
indemnification  of  passengers  in  the 
event  of  nonperformance  of  water 
transportation. 

(c)  Filing  with  the  Commission  a 
guaranty  on  Form  FMC-133A.  by  a 
guarantor  acceptable  to  the 
Commission,  for  indemnification  of 
passengers  in  the  event  of 
nonperformance  of  water  transportation. 

(d)  Filing  with  the  Commission  for 
qualification  as  a  self-insurer  such 
evidence  acceptable  to  the  Commission 
as  will  demonstrate  continued  and 
stable  passenger  operations  over  an 
extended  period  of  time  in  the  foreign  or 
domestic  trade  of  the  United  States.  In 
addition,  applicant  must  demonstrate 
financial  responsibility  by  maintenance 
of  working  capital  and  net  worth,  each 
in  an  amount  calculated  as  in  the 
introductory  text  of  this  section,  except 
that  the  Commission,  for  good  cause 
shown,  may  waive  the  requirement  as  to 
the  amount  of  working  capital.  The 
Commission  will  take  into  consideration 
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ell  current  contractual  requirements 
with  respect  to  the  maintenance  of  such 
working  capital  and/ or  net  worth  to 
which  the  applicant  is  bound.  Evidence 
must  be  submitted  that  the  working 
capital  and  net  worth  required  above 
are  physically  located  in  the  United 
States.  This  evidence  of  financial 
responsibility  shall  be  supported  by  and 
subject  to  the  following  which  are  to  be 
submitted  on  a  continuing  basis  for  each 
year  or  portion  thereof  while  the 
Certificate  (Performance)  is  in  effect: 

(1)  A  cun'ent  quarterly  balance  sheet, 
except  that  the  Commission,  for  good 
cause  shown,  may  require  only  an 
annual  balance  sheet; 

(2)  A  current  quarterly  statement  of 
income  and  surplus,  except  that  the 
Commission,  for  good  cause  shown,  may 
require  only  an  annual  statement  of 
income  and  surplus; 

(3)  An  annual  current  balance  sheet 
and  an  annual  current  statement  of 
income  and  surplus  to  be  certified  by 
appropriate  certified  public  accountants; 

(4)  An  annual  current  statement  of  the 
book  value  or  current  market  value  of 
any  assets  physically  located  within  the 
United  States  together  with  a 
certification  as  to  the  existence  and 
anrHHint  of  any  encumbrances  thereon; 

(5)  An  annual  current  credit  rating 
report  by  Dun  and  Bradstreet  or  any 
similar  concern  found  acceptable  to  the 
Commission; 

(6)  A  list  of  all  contractual 
requirements  or  other  encumbrances 
(and  to  whom  the  applicant  is  t)ound  in 
this  regard)  relating  to  the  maintenance 
of  working  capital  and  net  worth;  • 

(7)  All  financial  statements  required 
to  be  submitted  under  this  section  shall 
be  due  within  a  reasonable  time  after 
the  close  of  each  pertinent  accounting 
period; 

(8)  Such  additional  evidence  of 
financial  responsibility  as  the 
Commission  may  deem  necessary  in 
appropriate  cases. 

§  540.6    Surety  bonds. 

(a)  Where  financial  responsibility  is 
not  established  under  {  540.S,  a  surety 
bond  shall  be  filed  on  Form  FMC-132A. 
Such  surety  bond  shall  be  issued  by  a 
bonding  company  authorized  to  do 
business  in  the  United  States  and 
acceptable  to  the  Commission  for 
indemnification  of  passengers  in  the 
event  of  nonperformance  of  water 
transportation. 

(b)  In  the  case  of  a  surety  bond  which 
is  to  cover  all  passenger  operations  of 
the  applicant  subject  to  these  rules,  such 
bond  shall  be  in  an  amount  calculated 
as  in  the  introductory  text  of  (  540.5. 

(c)  In  the  case  of  a  surety  bond  which 
is  to  cover  an  individual  voyage,  such 


bond  shall  t>e  in  an  amount  detennined 
by  the  Commission  to  equal  the  gross 
passenger  revenue  for  that  voyage. 

(d)  The  liability  of  the  surety  under 
the  rules  of  this  subpart  to  any 
passenger  shsll  not  exceed  the  amount 
paid  by  «ny  such  passenger,  except  that, 
no  such  bond  shall  be  terminated  while 
a  voyage  is  in  progress. 

§S40.7    Evidence  of  fInancW 


Where  satisfactory  proof  of  financial 
responsibility  has  been  given  or  a 
satisfactory  bond  has  been  provided,  a 
Certificate  (Performance)  covering 
specified  vessels  shall  be  issued 
evidencing  the  Commission's  finding  of 
adequate  financial  responsibility  to 
indemnify  passengers  for 
nonperformance  of  water  transportation. 
The  period  covered  by  the  Certificate 
(Performance)  shall  be  indeterminate, 
unless  a  termination  date  has  been 
specified  thereon. 

§  540.8    Denial,  revocation,  suspension,  or 
modification. 

(a)  Prior  to  the  denial,  revocation, 
suspension,  or  modification  of  a 
Certificate  (Performance),  the 
Commission  shall  advise  the  applicant 
of  its  intention  to  deny,  revoke,  suspend, 
or  modify  and  shall  state  the  reasons 
therefor.  If  the  applicant,  within  20  days 
after  the  receipt  of  such  advice,  requests 
a  hearing  to  show  that  the  evidence  of 
financial  responsibility  filed  with  the 
Commission  does  meet  the  rules  of  this 
subpart,  such  bearing  shall  be  granted 
by  the  Commission,  except  that  a 
Certificate  (Performance)  shall  become 
null  and  void  upon  cancellation  or 
termination  of  the  surety  bond,  evidence 
of  insurance,  guaranty,  or  escrow 
account. 

(b)  A  Certificate  (Performance)  may 
be  denied,  revoked,  suspended,  or 
modified  for  any  of  the  following 
reasons: 

(1)  Making  any  willfully  false 
statement  to  the  Commission  in 
connection  with  an  application  for  a 
Certificate  (Performance); 

(2)  Circtunstances  whereby  the  party 
does  not  qualify  as  financially 
responsible  in  accordance  with  the 
requirements  of  the  Commission; 

(3)  Failure  to  comply  with  or  respond 
to  lawful  inquiries,  rules,  regulations  or 
orders  of  the  Commission  pursuant  to 
the  rules  of  this  subpart. 

(c)  If  the  applicant,  within  20  days 
after  notice  of  the  proposed  denial, 
revocatioa  suspension,  or  modification 
under  paragraph  (b)  of  this  section, 
requests  a  hearing  to  show  that  such 
denial,  revocation,  suspension,  or 
modification  should  not  take  place,  such 


hearing  shall  be  granted  by  the 
Commission. 

S94e.»     WSESlllSUUS. 

(a)  If  any  evidence  filed  with  the 
application  does  not  comply  with  the 
requirements  of  this  subpart,  or  for  any 
;%ason  fails  to  provide  adequate  or 
satisfactory  protectioa  to  the  public.  Ibe 
Commission  will  notify  the  applicant 
stating  the  deficiencies  thereof. 

(b)  Any  financial  evidence  submitted 
to  the  Commission  under  the  rales  of 
this  subpart  shall  be  written  in  die  foB 
and  correct  name  of  the  person  to  whom 
the  Certificate  (Performance)  is  to  be 
issued,  and  in  case  of  a  partnership,  all 
partners  shall  be  named 

(c)  The  Commission's  bond  (Form 
FMC-132A).  guaranty  (Form  FMC- 
133A),  and  application  (Form  FMC-131) 
forms  are  hereby  incorporated  as  a  part 
of  the  rules  of  diis  subpart  Any  such 
forms  filed  with  the  Commission  under 
this  subpiul  must  be  in  duplicate. 

(d)  Any  securities  or  assets  accepted 
by  the  Commission  (from  applicants, 
insurers,  guarantors,  escrow  agents,  or 
others)  under  the  rules  of  this  subpart 
must  be  physically  located  in  the  United 
States. 

(e)  Each  applicant  insurer,  escrow 
agent  and  guarantor  shall  furnish  a 
written  designatioa  of  a  person  in  the 
United  States  as  legal  agent  for  service 
of  process  for  the  purposes  of  the  rules 
of  this  Subpart  Such  designation  must 
be  acknowledged,  in  writing,  by  the 
designee.  In  any  instance  in  which  the 
desigiuted  agent  cannot  be  served 
because  of  its  death,  disability,  or 
unavailability,  the  Secretary.  Federal 
Maritime  Commission,  will  be  deemed 
to  be  the  agent  for  service  of  process.  A 
party  serving  the  Secretary  in 
accordance  with  the  above  provision 
must  also  serve  the  Certificant  insurer, 
escrow  agent  or  guarantor,  as  the  case 
may  be.  by  registered  mail  at  its  last 
known  address  on  file  with  the 
Commission. 

(f)  [ReservedJ 

(g)  Financial  data  filed  in  connection 
with  the  rules  of  this  subpart  shall  be 
confidential  except  in  instances  where 
information  becomes  relevant  in 
connection  with  hearings  which  may  be 
requested  by  apphcant  pursaant  to 

i  540.8  (a)  or  (b). 

(h)  Every  person  who  has  been  issued 
a  Certificate  (Performance)  must  submit 
to  the  Commission  a  semiannual 
statement  of  any  changes  that  have 
taken  place  with  respect  to  the 
information  contained  in  the  application 
or  documents  submitted  in  support 
thereof.  Negative  statetnents  are 
required  to  indicate  no  change.  Such 
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statements  must  cover  every  &-month 
period  of  the  fiscal  year  immediately 
subsequent  to  the  date  of  the  issuance  of 
the  Certificate  (Performance).  In 
addition,  the  statements  will  be  due 
within  30  days  after  the  close  of  every 
such  6-month  period. 

(i)  (Reserved] 

(j)  The  amount  of:  (1)  Insurance  as 
specified  in  S  540.5(a),  (2)  the  escrow 
account  as  specified  in  S  540.5(b],  (3)  the 
guaranty  as  specified  in  S  540.5(c].  or  (4) 
the  surety  bond  as  specified  in  §  540.6, 
shall  not  be  required  to  exceed  10 
million  dollars  (U.S.). 

(k)  Every  person  in  whose  name  a 
Certificate  (Performance)  has  been 
issued  shall  be  deemed  to  be 
responsible  for  any  unearned  passage 
money  or  deposits  in  the  hands  of  its 
agents  or  of  any  other  person  or 
organization  authorized  by  the 
certificant  to  sell  the  certificant's  tickets. 
Certificants  shall  promptly  notify  the 
Commission  of  any  arrangements, 
including  charters  and  subcharters, 
made  by  it  or  its  agent  with  any  person 
pursuant  to  which  the  certificant  does 
not  assume  responsibility  for  all 
passenger  fares  and  deposits  collected 
by  such  person  or  organization  and  held 
by  such  person  or  organization  as 
deposits  or  payment  for  services  to  be 
performed  by  the  certificant.  If 
responsibihty  is  not  assumed  by  the 
certificant,  the  certificant  also  must 
inform  such  person  or  organization  of 
the  certification  requirements  of  Pub.  L 
89-777  and  not  permit  use  of  its  name  or 
tickets  in  any  manner  unless  and  until 
such  person  or  organization  has 
obtained  the  requisite  Certificate 
(Performance)  from  the  Commission. 

Fonn  FMC-131 

FEDERAL  MARITIME  COMMISSION 

Washington.  DC.  20573 

Application  for  Certificate  of  Financial 
Responsibility 

In  compliance  with  the  provisions  of  Pub. 
L  89-777  and  46  CFR  Part  540,  application  is 
hereby  made  for  a  Certificate  of  Financial 
Responsibility  (check  one  or  both  as 
applicable): 

[     )  for  indemnification  of  passengers  for 
nonperformance.  [     ]  Initial  application  (    ] 
Certificate  has  previously  been  applied  for  (if 
so.  give  dale  of  application  and  action  taken 
thereon). 

[    )  to  meet  liability  incurred  for  death  or 
injury  to  passengers  or  other  persons.  [     ) 
Initial  application  [    ]  Certificate  has 
previously  been  applied  for  (if  so.  give  date  of 
application  and  action  taken  thereon). 

Instructions 

Submit  two  (2)  typed  copies  of  the 
application  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  D.C. 
20573.  The  application  is  in  four  parts:  Part 


I — General;  Part  II — Performance;  Part  III — 
Casualty  and  Part  IV — Declaration. 
Applicants  must  answer  all  questions  in  Part 
I  and  Part  FV,  then  Parts  II  and/or  Part  III  as 
appropriate.  Instructions  relating  to  Part  II 
and  Part  III  are  contained  at  the  beginning  of 
the  respective  part.  If  the  information 
required  to  be  submitted  under  46  CFR  Part 
540  has  been  previously  submitted  under 
other  rules  and  regulations  of  the 
Commission,  state  when  and  for  what  reason 
such  information  was  submitted.  If  previously 
submitted,  it  is  not  necessary  to  resubmit.  If 
additional  space  is  required,  supplementary 
sheets  may  be  attached. 

Part  i — General 

Answer  All  Questions 

1(a)  Legal  business  name: 

(b)  English  equivalent  of  legal  name  if 
customarily  written  in  language  other  than 
English: 

(c)  Trade  name  or  names  used: 
2(a)  State  applicant's  legal  form  of 

organization,  i.e.,  whether  operating  as  an 
individual,  corporation,  partnership, 
association,  joint  stock  company,  business 
trust,  or  other  organized  group  of  persons 
(whether  incorporated  or  not),  or  as  a 
receiver,  trustee,  or  other  liquidating  agent, 
and  describe  current  business  activities  and 
length  of  time  engaged  therein. 

(b)  If  a  corporation,  association,  joint  stock 
company,  business  trust,  or  other 
organization,  give: 

Name  of  State  or  country  in  which 
incorporated  or  organized. 
Date  of  the  incorporation  or  organization. 

(c)  If  a  partnership,  give  name  and  address 
of  each  partner 

3.  Give  following  information  regarding  any 
person  or  company  controlling,  controlled  by. 
or  under  common  control  with  you  (answer 
only  if  applying  as  a  self-insurer  under  Part  II 
or  Part  111). 


Name 


Ac>dress 


Busman  and 
relauonsho  to  you 


4.  In  relation  to  the  passenger 
transportation  engaged  in  by  you  to  or  from 
U.S.  ports: 

Do  you  own  all  the  vessels?  [     )  Yes  [     ] 
No  (If  "No"  indicate  the  nature  of  the 
arrangements  under  which  those  not  owned 
by  you  are  available  to  you  (e.g.,  baretwat, 
time,  voyage,  or  other  charter,  or 
arrangement).) 

5.  Name  of  each  passenger  vessel  having 
accommodations  for  50  or  more  passengers 
and  embarking  passengers  at  U.S.  ports: 


Nww 
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number  o« 

berth  Of 
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6.  Submit  a  copy  of  passenger  ticket  or 
other  contract  evidencing  the  sale  of 
passenger  transportation. 

7.  Name  and  address  of  applicant's  U.S. 
agent  or  other  person  authorized  to  accept 
legal  service  in  the  United  States. 

Part  II — Performance 

Answer  items  8-15  if  applying  for 
Certificate  of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance.  If  you  are  filing  evidence  of 
insurance,  escrow  account,  guaranty  or 
surety  bond  under  Subpart  A  of  46  CFR  Part 
540  and  providing  at  least  ten  (10)  million 
dollars  (U.S.)  of  coverage,  you  need  not 
answer  questions  10-15. 

8.  If  you  are  providing  at  least  ten  (10) 
million  dollars  (U.S.)  of  coverage,  state  type 
of  evidence  and  name  and  address  of 
applicant's  insurer,  escrow  agent,  guarantor 
or  surety  (as  appropriate). 

9.*  A  Certificate  (Performance)  is  desired 
for  the  following  proposed  passenger  voyage 
or  voyages:  (Give  itinerary  and  indicate 
whether  the  Certificate  is  for  a  single  voyage, 
multiple  voyages  or  all  voyages  scheduled 
annually.) 


Vessel 


Voyage  date 


Voyage  itinerary 


10.  Items  11-15  are  optional  methods; 
answer  only  the  one  item  which  is  applicable 
to  this  application.  Check  the  appropriate  box 
below: 

[     )  Insurance  (item  11). 

[    j  Escrow  (item  12). 

[     j  Surety  bond  (item  13). 

[    j  Guaranty  (item  14). 

[    )  Self-insurer  (item  15). 

11(a)  Total  amount  of  performance 
insurance  which  is  to  be  computed  in 
accordance  with  S  540.5  of  46  CFR  Part  540, 
(Evidence  of  insurance  must  be  filed  with  the 
Federal  Maritime  Commission  before  a 
Certificate  (Performance)  may  be  issued.) 

(b)  Method  by  which  insurance  amount  is 
determined  (attach  data  substantiating  that 
amount  is  not  less  than  that  prescribed  in 

i  540.5  of  46  CFR  Part  540.) 

(c)  Name  and  address  of  applicant's  insurer 
for  performance  policy. 

12(a)  Name  and  address  of  applicant's 
escrow  agent.  (Applicant  may  pledge  cash  or 
U.S.  Government  securities,  in  lieu  of  a  surety 
bond,  to  fulfill  the  indemnification  provisions 
of  Pub.  L.  89-777.) 

(b)  Total  escrow  deposit  which  is  to  be 
computed  in  accordance  with  S  540.5  of  46 
CFR  Part  540.  (Escrow  agreement  must  be 
filed  with  the  Federal  Maritime  Commission 
before  a  Certificate  (Performance)  will  be 

issued.)  Cash  $ .  U.S.  Government 

Securities  $ . 

(c)  Method  by  which  escrow  amount  is 
determined  (attach  data  substantiating  that 
amount  is  not  less  than  that  prescribed  by 

§  540.5  of  46  CFR  Part  540). 


■  The  filing  of  sailing  schedules  will  be  acceptable 
in  answers  to  this  question. 
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13(a)  Total  amount  of  surety  bond  in 
accordance  with  {  540.6  of  46  CFR  Part  540. 
(The  bond  must  be  filed  with  the  Federal 
Maritime  Commission  before  a  Certificate 
(Performance)  may  be  inued.) 

(b)  Method  by  which  bond  amoant  m 
determined  (attach  data  substantiating  that 
amount  is  not  less  than  that  prescribed  in 

S  540.6  of  4«  CFR  Part  540J. 

(c)  Name  and  address  of  applicant's  surety 
on  performance  bond. 

14(a)  Total  amount  of  guaranty  whKh  is  to 
be  computed  in  accordance  with  i  540^  of  46 
CFR  Part  540.  (Guaranty  must  be  £led  with 
the  Federal  Maritime  Commission  before  a 
Certificate  (Performance)  may  be  issued.) 

(b)  Method  by  which  guaranty  amount  is 
determined  (attach  data  substantiating  that 
amount  is  not  less  than  that  prescribed  hi 

S  540.5  46  CFR  Part  540). 

(c)  Name  and  address  of  appiicaat's 
guarantor. 

15.  If  applicant  intends  to  qualify  as  a  self- 
insurer  for  a  Certificate  (Performance)  under 
i  540.5  of  46  CFR  Part  540.  attach  all  data, 
statements,  and  documentation  required 
therein. 

Part  m— Casualty 

Answer  Items  16-22  if  Applying  for 
Certificate  of  Financial  Responsibility  to 
Meet  Liability  Incurred  for  Death  or  Injury'  to 
Passengers  or  Other  Persons 

16.  Name  of  passenger  vessel  subject  to 
section  2  of  F>ub.  L  89-777  operated  by  you  to 
or  from  U.S.  ports  which  has  largest  number 
of  berth  or  stateroom  accommodations.  State 
the  maximmn  number  of  berth  or  stateroom 
accommodatiofis, 

17.  Amount  of  death  or  injury  liability 
coverage  based  on  number  of 
accommodations  alioard  vessel  named  in 
item  16  above,  calculated  in  accordance  with 
5  540.24  of  46  CFR  Part  540. 

Items  ia-22  Are  Optional  Methods:  Answer 
Only  the  One  Item  Which  is  Applicable  to 
This  Application 

18(a)  Total  amount  of  applicant's 
insurance.  (Evidence  of  the  insurance  must  be 
filed  with  the  Federal  Maritime  Commission 
before  a  Certificate  (Casualty)  will  be 
issued.) 

(b)  Name  and  address  of  applicant's 
insurer. 

19(a)  Total  amount  of  surety  bond.  (Bond 
must  be  filed  with  the  Federal  Maritime 
Commission  before  a  Certificate  (Casualty) 
will  be  issued.) 

(b)  Name  and  address  of  applicant's  surety 
for  death  or  injury  bond. 

20(a)  Total  amount  of  escrow  deposit. 
(Escrow  agreement  must  be  filed  with  the 
Federal  Maritime  Commission  before  a 
Certificate  (Casualty)  will  be  issued.) 

(d)  Name  and  address  of  applicant's 
escrow  agent. 

21(a)  Total  amount  of  guaranty.  (Guaranty 
must  be  filed  with  the  Federal  Maritime 
Commission  before  a  Certificate  (Casualty) 
will  be  issued.) 

(b)  Name  and  address  of  applicant's 
guarantor. 

22.  If  applicant  intends  to  qualify  as  a  self- 
insurer  for  a  Certificate  (Casualty)  under 
§  540.24(c)  of  46  CFR  Part  540,  attach  all  data. 


statements  and  documentation  required 
therein. 

Pan  rV'— Daclaratioo 

This  application  is  submitted  by  or  on 
behalf  of 

(a)  Name. 

(b)  Name  and  title  of  official. 

(c)  Home  office—  Street  and  number. 

(d)  City, 

(e)  State  or  country. 

(f)  ZIP  Code. 

(g)  Principal  office  in  the  United  States — 
Street  and  number. 

(h)  City. 

(i)  State. 

I  Declare  that  I  have  examined  this 
application,  including  accompan>'ing 
schedules  and  statements,  and  to  the  best  of 
my  knowledge  and  belief,  it  is  true,  correct 
and  complete. 
Bv    . 


(Signature  of  official) 


(Date) 
Comments: 

From  FMC-132A 

Passenger  Vessel  Suraty  Bond  (46  CFR  Put 
540) 

Know  all  men  by  these  presents,  that  we 

(Name  of  applicant),  of 

(Cit}'). (State  and 

country),  as  Principal  (hereinafter  called 

Principal),  and (Name  of 

surety),  a  company  created  and  existing 

under  the  laws  of (State  and 

country)  and  authorized  to  do  business  in  the 
United  States  as  Surety  (hereinafter  called 
Surety)  are  held  and  firmly  boaiv]  unto  the 
United  States  of  America  in  the  penal  sum  of 

.  for  which  payment  well  and 

tru}y  to  be  made,  we  bind  ourselves  and  our 
heirs,  executors,  administrators,  successors, 
and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Whereas  the  Principal  intends  to  become  a 
holder  of  a  Certificate  (Performance) 
pursuant  to  the  provisions  of  Subpart  A  of 
Part  540  of  Title  46.  Code  of  Federal 
Regulations  and  has  elected  to  file  witk  the 
Federal  Maritime  Coounission  such  a  bond  to 
insure  financial  responsibility  and  the 
supplying  transportation  and  other  services 
subject  to  Subpart  A  of  Part  540  of  Title  46. 
Code  of  Federal  Regulations,  in  accordance 
with  the  ticket  contract  between  the  Principal 
and  the  passenger,  and 

Whereas  this  bond  is  written  to  assure 
compliance  by  the  Principal  as  an  authorized 
holder  of  a  Certificate  (Performance) 
pursuant  to  Subpart  A  of  Part  540  of  Title  46, 
Code  of  Federal  Regulations,  and  shall  inure 
to  the  benefit  of  any  and  all  passengers  to 
whom  the  Principal  may  be  held  legally  liable 
for  any  of  the  damages  herein  described. 

Now.  therefore,  the  condition  of  this 
obligation  is  such  that  if  the  Principal  shall 
pay  or  cause  to  be  paid  to  passengers  any 
sum  or  sums  for  which  the  Principal  may  be 
held  legally  liable  by  reason  of  the  Principal's 
failure  faithfully  to  provide  such 
transportation  and  other  accommodations 
and  services  in  accordance  with  die  ticket 
contract  made  by  the  Principal  and  the 


passenger  wWe  Otis  bond  is  in  effect  for  die 
supplying  of  transportation  and  ofher 
services  pursoant  to  and  in  accordance  with 
the  provisions  of  Subpart  A  of  Part  540  of 
Title  46,  Code  of  Federal  Regulations,  then 
this  obligation  shall  be  void,  otherwise,  to 
remain  in  fuO  force  and  effect 

The  liability  of  the  Surety  with  respect  to 
any  passenger  shall  not  exceed  the  passage 
price  paid  l^  or  on  behalf  of  such  passenger. 

The  liability  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  amount  in  the 
aggregate  to  the  penalty  of  the  bond,  but  in 
no  event  shall  the  Surety's  obligation 
hereunder  exceed  the  amount  of  said  penalty. 
The  Surety  agrees  to  fumish  written  notice  to 
the  Federal  Maritime  Commission  forthwith 
of  all  suits  filed,  judgments  rendered,  and 
payments  made  by  said  Surety  under  this 
bond. 

This  boiul  is  effective  the day  of 

.  19 — i  12:01  ajn^  standard  time  at 

the  address  of  the  Principal  as  sUted  herein 
and  shall  continue  in  force  until  teiminated 
as  hereinafter  provided.  The  Principal  or  the 
Surety  may  at  any  time  terminate  this  bond 
by  written  notice  sent  by  certified  mail  to  the 
other  and  to  tlw  Federal  Maritime 
Commission  at  its  office  in  Washington.  D.C. 
such  termination  to  become  effective  thirty 
(30)  days  after  actual  receipt  of  said  notice  by 
the  Commission,  except  that  no  such 
temunatioB  shall  become  effective  while  a 
voyage  is  in  progress.  Tha  Surety  shall  not  be 
liable  hereunder  for  any  refunds  due  under 
ticket  contracts  made  by  <be  Principal  for  the 
supplying  of  traasportatioa  aad  other 
services  after  the  tenninatioa  of  this  bond  as 
herein  provided,  but  such  termiaation  shall 
not  affect  the  liability  of  the  Surety  hereunder 
for  refunds  arising  from  ticket  contracts  made 
by  the  Principal  for  the  suf^lying  of 
tranaportatioB  and  other  services  prior  to  the 
date  such  teraiinaticn  becomes  effective. 

In  witness  vvhereof.  the  said  Principal  and 

Surety  have  executed  thu  instrument  on 

day  of ,  19—. 

PRINCIPAL 

Name — 

By 


Witness 
SURETY 


(Signature  and  title) 


By 


[SEAL]  Name 


(Siffiature  and  title) 


Witness 

Only  corporations  or  assooatioDS  of 
individual  insurers  may  quJify  to  act  as 
surety,  and  they  must  establish  to  the 
satisfaction  of  the  Federal  Maritime 
Conunission  legal  authority  to  assume  the 
obligations  of  surety  and  financial  ability  to 
discharge  them. 

Form  FMC-133A 

Guaranty  in  Respect  of  LiabiSty  for 
Nonparfonnaaca.  SactioD  S  of  the  Act 


1.  Whereas  ■ 


(Najne  of 


appbcant]  (Hereinafter  referred  to  as  the 
"Applicant")  is  the  Owner  or  Charterer  of  the 
passenger  Ve8sel(8)  specified  in  the  a'  nexed 
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Schedule  ("the  Vessels"),  which  are  or  may 
become  engaged  in  voyages  to  or  from  United 
States  ports,  and  the  Applicant  desires  to 
establish  its  financial  responsibility  in 
accordance  with  Section  3  of  Pub.  L  89-777, 
89th  Congress,  approved  November  6. 1966 
("the  Act")  then,  provided  that  the  Federal 
Maritime  Commission  ("FMC)  shall  have 
accepted,  as  sufTicient  for  that  purpose,  the 
Applicant's  application,  supported  by  this 
Guaranty,  and  provided  that  FMC  shall  issue 
to  the  AppUcant  a  Certificate  (Performance) 
("Certificate"),  the  undersigned  Guarantor 
hereby  guarantees  to  discharge  the 
Applicant's  legal  liability  to  indemnify  the 
passengers  of  the  Vessels  for 
nonperformance  of  transportation  within  the 
meaning  of  Section  3  of  the  Act,  in  the  event 
that  such  legal  liability  has  not  been 
discharged  by  the  Applicant  within  21  d,iys 
after  any  such  passenger  has  obtained  a  final 
judgment  (after  appeal,  if  any)  against  the 
Applicant  from  a  United  States  Federal  or 
State  Court  of  competent  jurisdiction,  or  has 
become  entitled  to  payment  of  a  specified 
sum  by  virtue  of  a  compromise  settlement 
agreement  made  with  the  Applicant,  with  the 
approval  of  the  Guarantor,  whereby,  upon 
payment  of  the  agreed  sum,  the  Applicant  is 
to  be  fully,  irrevocably  and  unconditionally 
discharged  from  all  further  liability  to  such 
passenger  for  such  nonperformance. 

2.  The  Guarantor's  liability  under  this 
Guaranty  in  respect  to  any  passenger  shall 
not  exceed  the  amount  paid  by  such 
passenger  and  the  aggregate  amount  of  the 
Guarantor's  liability  under  this  Guaranty 
shall  not  exceed  $ 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  respect  of 
events  giving  rise  to  a  cause  of  action  against 
the  Applicant,  in  respect  of  any  of  the 
Vessels,  for  nonperformance  of 
transportation  within  the  meaning  of  Section 
3  of  the  Act,  occurring  after  the  Certificate 
has  been  granted  to  the  Applicant,  and  before 
the  expiration  date  of  this  Guaranty,  which 
shall  be  the  earlier  of  the  following  dates: 

(a)  The  date  whereon  the  Certificate  is 
withdrawn,  or  for  any  reason  becomes 
invalid  or  ineffective;  or 

(b)  The  date  30  days  after  the  date  of 
receipt  by  FMC  of  notice  in  writing  (including 
telex  or  cable)  that  the  Guarantor  has  elected 
to  terminate  this  Guaranty  except  that: 

(i)  If,  on  the  date  which  would  otherwise 
have  been  the  expiration  date  under  the 
foregoing  provisions  (a)  or  (b)  of  this  Clause 
3,  any  of  the  Vessels  is  on  a  voyage  whereon 
passengers  have  been  embarked  at  a  United 
States  port,  then  the  expiration  date  of  this 
Guaranty  shall,  in  respect  of  such  Vessel,  be 
postponed  to  the  date  on  which  the  last 
passenger  on  such  voyage  shall  have  finally 
disembarked;  and. 

(ii)  Such  termination  shall  not  affect  the 
liabihty  of  the  Guarantor  for  refunds  arising 
from  ticket  contracts  made  by  the  Applicant 
for  the  supplying  of  transportation  and  other 
services  prior  to  the  date  such  termination 
becomes  effective. 

4.  If.  during  the  currency  of  this  Guaranty, 
the  Applicant  requests  that  a  vessel  owned  or 
operated  by  the  Applicant,  and  not  specified 
in  the  annexed  Schedule,  should  become 
subject  to  this  Guaranty,  and  if  the  Guarantor 


accedes  to  such  request  and  so  notifies  FMC 
in  writing  (including  telex  or  cable),  then, 
provided  that  within  30  days  of  receipt  of 
such  notice.  FMC  shall  have  granted  a 
Certificate,  such  Vessel  shall  thereupon  be 
deemed  to  be  one  of  the  Vessels  included  in 
the  said  Schedule  and  subject  to  this 
Guaranty. 

5.  The  Guarantor  hereby  designates 

.  with  offices  at .  as 

the  Guaraniors  legal  agent  for  service  of 
process  for  the  purposes  of  the  Rules  of  the 
Federal  Mdntirre  Commission,  Subpart  A  of 
Pan  540  of  Title  46.  Code  of  Federal 
Regulations,  issued  under  Section  3  of  Pub.  L 
89->77  (80  Stat.  1357.  13,'^).  entiiled  'Security 
for  the  Protection  of  the  Public." 


(Place  and  Date  of  Execution) 

(Type  Name  of  Guarantor) 

(Type  Address  of  Guarantor) 

By    '■ 

(Signature  and  Title) 

Schedule  of  Vessels  Referred  to  in  Clause  1 

Vessels  Added  to  This  Schedule  in 
Accordance  With  Clause  4 

Subpart  B — Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  olf  Financial 
Responsibility  to  Meet  Uability 
Incurred  for  Deatti  or  injury  to 
Passengers  or  Other  Persons  on 
Voyages 

§  540.20    Scop«. 

The  regulations  contained  in  this 
subpart  set  forth  the  procedures 
whereby  owners  or  charterers  of  vessels 
having  berth  or  stateroom 
accommodations  for  50  or  more 
passengers  and  embarking  passengers  at 
U.S.  ports  shall  establish  their  financial 
responsibility  to  meet  any  liability 
which  may  be  incurred  for  death  or 
injury  to  passengers  or  other  persons  on 
voyages  to  or  from  U.S.  ports.  Included 
also  are  the  qualifications  required  by 
the  Commission  for  issuance  of  a 
Certificate  (Casualty)  and  the  basis  for 
the  denial,  revocation,  suspension,  or 
modification  of  such  Certificates. 

§  540.21    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  following  meanings: 

(a)  Person  iricludes  individuals, 
corporations,  partnerships,  associations, 
and  other  legal  entities  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  any  state  thereof  or  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands  or  any 
territory  or  possession  of  the  United 
States,  or  the  laws  of  any  foreign 
country. 

(b)  Vessel  means  any  commercial 
vessel  having  berth  or  stateroom 


accommodations  for  50  or  more 
passengers  and  embarking  passengers  at 
U.S.  ports. 

(c)  Commission  means  the  Federal 
Maritime  Commission. 

(d)  United  States  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  any  territory  or 
possession  of  the  United  States. 

(e)  Berth  or  stateroom 
accommodations  or  passenger 
ac.corr,modations  includes  all  temporary 
and  all  permanent  passenger  sleeping 
facilities. 

(f}  Certificate  (Casualty)  means  a 
Certificate  of  Financial  Responsibility  to 
Meet  Liability  Incurred  for  t)eath  or 
Injury  to  Passengers  or  Other  Persons  on 
Voyages  issued  pursuant  to  this  subpart. 

(g)  Voyage  mears  voyage  of  a  vessel 
to  or  from  U.S.  ports. 

(h) Insurer  means  any  insurance 
company,  underwriter,  corporation  or 
association  of  underwriters,  ship 
owners'  protection  and  indemnity 
association,  or  other  insurer  acceptable 
to  the  Commission. 

(i)  Evidence  of  insurance  means  a 
policy,  certificate  of  insurance,  cover 
note,  or  other  evidence  of  coverage 
acceptable  to  the  Commission. 

(j)  For  the  purpose  of  determining 
compliance  with  §  540.22,  "passengers 
embarking  at  United  States  ports" 
means  any  persons,  not  necessary  to  the 
business,  operation,  or  navigation  of  a 
vessel,  whether  holding  a  ticket  or  not, 
who  board  a  vessel  at  a  port  or  place  in 
the  United  States  and  are  carried  by  the 
vessel  on  a  voyage  from  that  port  or 
place. 

§  540.22    Proof  of  financial  responsibility, 
when  required. 

No  vessel  shall  embark  passengers  at 
U.S.  ports  unless  a  Certificate  (Casualty) 
has  been  issued  to  or  covers  the  owner 
or  charterer  of  such  vessel. 

§  540.23    Procedure  for  establishing 
financial  responsibility. 

(a)  In  order  to  comply  with  section  2 
of  Pub.  L.  89-777  (80  Stat.  1357, 1358) 
enacted  November  6, 1966,  there  must  be 
filed  an  Application  on  Form  FMC-131 
for  a  Certificate  of  Financial 
Responsibility  to  Meet  Liability  Incurred 
for  beath  or  Injury  to  Passengers  or 
Other  Persons  on  Voyages.  Copies  of 
Form  FMC-131  may  be  obtained  from 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573,  or 
at  the  Commission's  offices  at  New 
York,  NY;  New  Orleans,  LA;  San 
Francisco,  CA:  Miami,  FL;  Los  Angeles, 
CA;  Hato  Rey,  PR;  and  Chicago.  IL. 

(b)  An  application  for  a  Certificate 
(Casualty)  shall  be  filed  in  duplicate 
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with  the  Secretary.  Federal  Maritime 
Commission,  by  the  vessel  owner  or 
charterer  at  least  60  days  in  advance  of 
the  saihn^.  Late  filing  of  the  application 
will  be  permitted  only  for  good  cause 
shown.  All  applications  and  evidence 
required  to  be  filed  with  the  Commission 
shall  be  in  English,  and  any  monetary 
terms  shall  be  expressed  in  terms  of  U.S. 
currency.  The  Commission  shall  have 
the  privilege  of  verifying  any  statements 
made  or  any  evidence  submitted  under 
the  rules  of  this  subpart.  An  application 
for  a  Certificate  (Casualty)  shall  be 
accompanied  by  a  filing  fee  remittance 
of  $800. 

(c)  The  application  shall  be  signed  by 
a  duly  authorized  officer  or 
represenative  of  the  applicant  with  a 
copy  of  evidence  of  his  authority.  In  the 
event  of  any  material  change  in  the  facts 
as  reflected  in  the  application,  an 
amendment  to  the  application  shall  be 
filed  no  later  than  five  (5)  days  following 
such  change.  For  the  purpose  of  this 
subpart,  a  material  change  shall  be  one 
which:  (1)  Results  in  a  decrease  in  the 
amount  submitted  to  establish  financial 
responsibility  to  a  level  below  that 
required  to  be  maintained  under  the 
rules  of  this  subpart,  or  (2)  requires  that 
the  amount  to  be  maintained  be 
increased  above  the  amount  submitted 
to  establish  financial  responsibility. 
Notice  of  the  application  for,  issuance, 
denial,  revocation,  suspension,  oi' 
modification  of  any  such  Certificate 
shall  be  published  in  the  Federal 
Register. 

§  540.24    Insurance,  surety  bonds,  self- 
insurance,  guaranties,  and  escrow 
accounts. 

Evidence  of  adequate  financial 
responsibility  for  the  purposes  of  this 
subpart  may  be  established  by  one  of 
the  following  methods: 

(a)  Filing  with  the  Commission 
evidence  of  insurance  issued  by  an 
insurer  providing  coverage  for  liability 
which  may  be  incurred  for  death  or 
injury  to  passengers  or  other  persons  on 
voyages  in  an  amount  based  upon  the 
number  of  passenger  accommodations 
aboard  the  vessel,  calculated  as  follows: 

Twenty  thousand  dollars  for  each 
passenger  accommodation  up  to  and 
including  500:  plus 

Fifteen  thousand  dollars  for  each 
additional  passenger  accommodation 
between  501  and  1,000;  plus 

Ten  thousand  dollars  for  each  additional 
passenger  accommodation  between  1.001  and 
1.500;  plus 

Five  thousand  dollars  for  each  passenger 
accommodation  in  excess  of  1.500; 

except  that,  if  the  applicant  is  operating 
more  than  one  vessel  subject  to  this 
subpart,  the  amount  prescribed  by  this 


paragraph  shall  be  based  upon  the 
number  of  passenger  accommodations 
on  the  vessel  being  so  operated  which 
has  the  largest  number  of  passenger 
accommodations. 

(1)  Termination  or  cancellation  of  the 
evidence  of  insurance,  whether  by  the 
assured  or  by  the  insurer,  and  whether 
for  nonpayment  of  premiums,  calls  or 
assessments,  or  for  other  cause,  shall 
not  be  effected:  (i)  Until  notice  in  writing 
has  been  given  to  the  assured  or  to  the 
insurer  and  to  the  Secretary  of  the 
Commission  at  its  office  in  Washington, 
D.C.  20573,  by  certified  mail,  and  (ii) 
until  after  30  days  expire  from  the  date 
notice  is  actually  received  by  the 
Commissioner,  or  until  after  the 
Commission  revokes  the  Certificate 
(Casualty),  whichever  occurs  first. 
Notice  of  termination  or  cancellation  to 
the  assured  or  insurer  shall  be 
simultaneous  to  such  notice  given  to  the 
Commission.  The  insurer  shall  remain 
liable  for  claims  covered  by  said 
evidence  of  insurance  arising  by  virtue 
of  an  event  which  had  occurred  prior  to 
the  effective  date  of  said  termination  or 
cancellation.  No  such  termination  or 
cancellation  shall  become  effective 
while  a  voyage  is  in  progress. 

(2)  The  insolvency  or  bankruptcy  of 
the  assured  shall  not  constitute  a 
defense  to  the  insurer  as  to  claims 
included  in  said  evidence  of  insurance 
and  in  the  event  of  said  insolvency  or 
bankruptcy,  the  insurer  agrees  to  pay 
any  unsatisfied  final  judgments  obtained 
on  such  claims. 

(3)  No  insurance  shall  be  acceptable 
under  these  rules  which  restricts  the 
liability  of  the  insurer  where  privity  of 
the  owner  or  charterer  has  been  shown 
to  exist. 

(4)  Paragraphs  (a)(1)  through  (a)(3)  of 
this  section  shall  apply  to  the  guaranty 
as  specified  in  paragraph  (d)  of  this 
section. 

(b)  Filing  with  the  Commission  a 
surety  bond  on  Form  FMC-132B  issued 
by  a  bonding  company  authorized  to  do 
business  in  the  United  States  and 
acceptable  to  the  Commission.  Such 
surety  bond  shall  evidence  coverage  for 
liability  which  may  be  incurred  for 
death  or  injury  to  passengers  or  other 
persons  on  voyages  in  an  amount 
calculated  as  in  paragraph  (a)  of  this 
section,  and  shall  not  be  terminated 
while  a  voyage  is  in  progress. 

(c)  Filing  with  the  Commission  for 
qualification  as  a  self-insurer  such 
evidence  acceptable  to  the  Commission 
as  will  demonstrate  continued  and 
stable  passenger  operations  over  an 
extended  period  of  time  in  the  foreign  or 
domestic  trade  of  the  United  States.  In 
addition,  applicant  must  demonstrate 
financial  responsibility  by  maintenance 


of  working  capital  and  net  worth,  each 
in  an  amount  calculated  as  in  paragraph 
(a)  of  this  section.  The  Commission  will 
take  into  consideration  all  current 
contractual  requirements  with  respect  to 
the  maintenance  of  working  capital  and/ 
or  net  worth  to  which  the  applicant  is 
bound.  Evidence  must  be  submitted  that 
the  working  capital  and  net  worth 
required  above  are  physically  located  in 
the  United  States.  This  evidence  of 
financial  responsibility  shall  be 
supported  by  and  subject  to  the 
following  which  are  to  be  submitted  on 
a  continuing  basis  for  each  year  or 
portion  thereof  while  the  Certificate 
(Casualty)  is  in  effect: 

(1)  A  current  quarteriy  balance  sheet, 
except  that  the  Commission,  for  good 
cause  shown,  may  require  only  an 
annual  balance  sheet; 

(2)  A  current  quarterly  statement  of 
income  and  surplus  except  that  the 
Commission,  for  good  cause  shown,  may 
require  only  an  aimual  statement  of 
income  and  surplus; 

(3)  An  armual  current  balance  sheet 
and  an  annual  current  statement  of 
income  and  surplus  to  be  certified  by 
appropriate  certified  public  accountants; 

(4)  An  annual  cvurent  statement  of  the 
book  value  or  current  market  value  of 
any  assets  physically  located  within  the 
United  States  together  with  a 
certification  as  to  the  existence  and 
amount  of  any  encumbrances  thereon; 

(5)  An  annual  current  credit  rating 
report  by  Dun  and  Bradstreet  or  any 
similar  concern  found  acceptable  to  the 
Commission; 

(6)  A  list  of  all  contractual 
requirements  or  other  encumbrances 
(and  to  whom  the  applicant  is  bound  in 
this  regard)  relating  to  the  maintenance 
of  working  capital  and  net  worth; 

(7)  All  financial  statements  required 
to  be  submitted  under  this  section  shall 
be  due  within  a  reasonable  time  after 
the  close  of  each  pertinent  accounting 
period; 

(8)  Such  additional  evidence  of 
financial  responsibility  as  the 
Commission  may  deem  necessary  in 
appropriate  cases. 

(d)  Filing  with  the  Commission  a 
guaranty  on  Form  FMC-133B  by  a 
guarantor  acceptable  to  the 
Commission.  AJny  such  guaranty  shall  be 
in  an  amount  calculated  as  in  paragraph 
(a)  of  this  section. 

(e)  Filing  with  the  Commission 
evidence  of  an  escrow  account, 
acceptable  to  the  Commission,  the 
amount  of  such  account  to  be  calculated 
as  in  paragraph  (a)  of  this  section. 

(f)  The  Commission  will,  for  good 
cause  shown,  consider  any  combination 
of  the  alternatives  described  in 
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pan^vphs  (a)  through  (e)  of  this  section 
for  the  puipoae  of  establishing  financial 
resp<»tstbility. 

SS4a2S    Evhtone*  of  flnancisi 


Where  satisfactory  proof  of  Gnancial 
responsibility  has  been  established,  a 
CertiHcate  (Casualty]  covering  specified 
vessels  shall  be  issued  evidencing  the 
Commission's  Ending  of  adequate 
Hnancial  responsibility  to  meet  any 
liability  which  may  be  incurred  for 
death  or  injury  to  passengers  or  other 
persons  on  voyages.  The  period  covered 
by  the  certificate  shall  be  indeterminate 
unless  a  termination  date  has  been 
specified  therein. 

§  540l26    DwiW,  ravocaUon,  suspwtaton, 
or  iwodillcalloii. 

(a)  Prior  to  the  denial,  revocation, 
suspension,  or  modification  of  a 
Certificate  (Casualty),  the  Commission 
shall  advise  the  applicant  of  its  intention 
to  deny,  revoke,  suspend,  or  modify,  and 
shall  state  the  reasons  therefor.  If  the 
applicant,  within  20  days  after  the 
receipt  of  such  advice,  requests  a 
hearing  to  show  that  the  evidence  of 
financial  responsibility  filed  with  the 
Commission  does  meet  the  rules  of  this 
subpart,  such  hearing  shall  be  granted 
by  the  Commission,  except  that  a 
Certificate  (Casualty)  shall  become  null 
and  void  upon  cancellation  or 
termination  of  evidence  of  insurance, 
surety  bond,  guaranty,  or  escrow 
account. 

(b)  A  Certificate  (Casualty)  may  be 
denied,  revoked,  suspended,  or  modified 
for  any  of  the  following  reasons: 

(1)  Making  any  willfully  false 
statement  to  the  Commission  in 
connection  with  an  application  for  a 
Certificate  (Casualty): 

(2)  Circumstances  whereby  the  party 
does  not  qualify  as  financially 
responsible  in  accordance  with  the 
requirements  of  the  Commission; 

(3)  Failure  to  comply  with  or  respond 
to  lawful  inquiries,  rules,  regulations,  or 
orders  of  the  Commission  pursuant  to 
the  rules  of  this  subpart. 

(c)  If  the  applicant,  within  20  days 
after  notice  of  the  proposed  denial, 
revocation,  suspension,  or  modification 
under  paragraph  (b)  of  this  section, 
requests  a  hearing  to  show  that  such 
denial,  revocation,  suspension,  or 
modification  should  not  take  place,  such 
hearing  shall  be  granted  by  the 
Conmiission. 

$54027    MiwMaMOiM. 

(a)  If  any  evidence  filed  with  the 
application  does  not  comply  with  the 
requirements  of  this  subpart,  or  for  any 
reason,  fails  to  provide  adequate  or 


satisfactory  protection  to  the  public,  the 
Commission  will  notify  the  applicant 
stating  the  deficiencies  thereof. 

(b)  Any  financial  evidence  submitted 
to  the  Commission  under  the  rules  of 
this  subpart  shall  be  written  in  the  full 
and  correct  name  of  the  person  to  whom 
the  Certificate  (Casualty)  is  to  be  issued, 
and  in  case  of  a  partnership,  all  partners 
shall  be  named. 

(c)  The  Commission's  bond  (Form 
FMC-132B),  guaranty  (Form  FMC-133B), 
and  application  (Form  FMC-131  as  set 
forth  in  Subpart  A  of  this  part)  forms  are 
hereby  incorporated  as  a  part  of  the 
rules  of  this  subpart.  Any  such  forms 
filed  with  the  Commission  under  this 
subpart  must  be  in  duplicate. 

(d)  Any  securities  or  assets  accepted 
by  the  Commission  (from  applicants, 
insurers,  guarantors,  escrow  agents,  or 
others)  under  the  rules  of  this  subpart 
must  be  physically  located  in  the  United 
States. 

(e)  Each  applicant,  insurer,  escrow 
agent,  and  guarantor  shall  furnish  a 
written  designation  of  a  person  in  the 
United  States  as  legal  agent  for  service 
of  process  for  the  purposes  of  the  rules 
of  this  subpart.  Such  designation  must 
be  acknowledged,  in  writing,  by  the 
designee.  In  any  instance  in  which  the 
designated  agent  cannot  be  served 
because  of  death,  disability,  or 
unavailability,  the  Secretary,  Federal 
Maritime  Commission,  will  be  deemed 
to  be  the  agent  for  service  of  process.  A 
party  serving  the  Secretary  in 
accordance  with  the  above  provision 
must  also  serve  the  certificant.  insurer, 
escrow  agent  or  guarantor,  as  the  case 
may  be.  by  registered  mail,  at  its  last 
known  address  on  file  with  the 
Commission. 

(f)  In  the  case  of  any  charter 
arrangements  involving  a  vessel  subject 
to  the  regulations  of  this  subpart,  the 
vessel  owner  (in  the  event  of  a 
subcharter,  the  charterer  shall  file)  must 
within  10  days  file  with  the  Secretary  of 
the  Commission  evidence  of  any  such 
arrangement. 

(g)  Financial  data  filed  in  connection 
with  the  rules  of  this  subpart  shall  be 
confidential  except  in  instances  where 
information  becomes  relevant  in 
connection  with  hearings  which  may  be 
requested  by  applicant  pursuant  to 

§  540.28(a)  or  S  540.26(b). 

(h)  Every  person  who  has  been  issued 
a  Certificate  (Casualty)  must  submit  to 
the  Commission  a  semiannual  statement 
of  any  changes  that  have  taken  place 
with  respect  to  the  information 
contained  in  the  application  or 
documents  submitted  in  support  thereof. 
Negative  statements  are  required  to 
indicate  no  change.  Such  statements 
must  cover  every  such  6-month  period 


commencing  with  the  first  e-month 
period  of  the  fiscal  year  immediately 
subsequent  to  the  date  of  the  issuance  of 
the  Certificate  (Casualty).  In  addition, 
the  statements  will  be  due  within  30 
days  after  the  close  of  every  6-month 
period. 

Form  FMC-132B 

(5-67) 

FEDERAL  MARITIME  COMMISSION 

Surety  Co.  Bond  No. 

FMC  Certificate  No. 


Passenger  Vessel  SureCy  Bond  (46  CFR  Part 

540) 

Know  all  men  by  these  presents,  that  We 

(Name  of  applicant),  of 

(City), (State  and 


country),  as  Principal  (hereinafter  called 

Principal),  and (Name  of 

surety),  a  company  created  and  existing 

under  the  laws  of (State  and 

country)  and  authorized  to  do  business  in  the 
United  States,  as  Surety  (hereinafter  called 
Surety)  are  held  and  firmly  bound  unto  the 
United  States  of  America  in  the  penal  sum  of 

,  for  which  payment,  well  and 

truly  to  be  made,  we  bind  ourselves  and  our 
heirs,  executors,  administrators,  successors. 
and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Whereas,  the  Principal  intends  to  become  a 
holder  of  a  Certificate  (Casualty)  pursuant  to 
the  provisions  of  Subpart  B  of  Part  540  of 
Title  46,  Code  of  Federal  Regulations,  and  has 
elected  to  file  with  the  Federal  Maritime 
Commis^on  such  a  bond  to  insure  financial 
responsibility  to  meet  any  hability  it  may 
incur  for  death  or  injury  to  passengers  or 
other  persons  on  voyages  to  or  from  US. 
ports,  and 

Whereas,  this  bond  is  written  to  assure 
compliance  by  the  Principal  as  an  authorized 
holder  of  a  Certificate  (Casualty)  pursuant  to 
Subpart  B  of  Part  540  of  Title  46,  Code  of 
Federal  Regulations,  and  shall  inure  to  the 
benefit  of  any  and  all  passengers  or  other 
persons  to  whom  the  Principal  may  be  held 
legally  liable  for  any  of  the  damages  herein 
described. 

Now.  therefore,  the  condition  of  this 
obligation  is  such  that  if  the  Principal  shall 
pay  or  cause  to  be  paid  to  passengers  or 
other  persons  any  sum  or  sums  for  which  the 
Principal  may  be  held  legally  liable  by  reason 
of  the  Principal's  failure  faithfully  to  m«et 
any  liability  the  Principal  may  incur  for  death 
or  injury  to  passengers  or  other  persons  on 
voyages  to  or  from  U.S.  ports,  while  this  Iwnd 
is  in  effect  pursuant  to  and  in  accordance 
with  the  provisions  of  Subpart  B  of  Part  540 
of  Title  46,  Code  of  Federal  Regulations,  then 
this  obligarton  shall  be  void,  otherwise,  to 
remain  in  full  force  and  effect. 

The  liability  of  the  Surety  with  respect  to 
any  passenger  or  other  persons  shall  in  no 
event  exceed  the  amount  of  the  Principal's 
legal  liability  under  any  final  judgment  or 
settlement  agreement,  except  that,  if  the 
aggregate  amount  of  such  judgments  and 
settlements  exceeds  an  amount  computed  in 
accordance  with  the  formula  contained  in 
section  2(a)  of  Pub.  L.  89-777,  then  the 
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Surety's  total  liability  under  this  surety  bond 
shall  be  limited  to  an  amount  computed  in 
accordance  with  such  formula. 

The  Surety  agrees  to  furnish  written  notice 
to  the  Federal  Maritime  Commission 
forthwith  of  all  suits  filed,  judgments 
rendered,  and  payments  made  by  said  Surety 
under  this  bond. 

This  bond  is  effective  the day  of 

,  19 — ,  12.01  a.m.,  standard  time,  at 

the  address  of  the  Principal  as  stated  herein 
and  shall  continue  in  force  until  terminated 
as  hereinafter  provided.  The  Principal  or  the 
Surety  may  at  any  time  terminate  this  bond 
by  written  notice  sent  by  certified  mail  to  the 
other  and  to  the  Federal  Maritime 
Commission  at  its  Office  in  Washington.  D.C., 
such  termination  to  become  effective  thirty 
(30)  days  after  actual  receipt  of  said  notice  by 
the  Commission,  except  that  no  such 
termination  shall  become  effective  while  a 
voyage  is  in  progress.  The  Surety  shall  not  be 
liable  hereunder  for  any  liability  incurred  for 
death  or  injury  to  passengers  or  other  persons 
on  voyages  to  or  from  U.S.  ports  after  the 
termination  of  this  bond  as  herein  provided, 
but  such  termination  shall  not  affect  the 
liability  of  the  Surety  hereunder  for  such 
liability  incurred  for  death  or  injury  to 
passengers  or  other  persons  on  voyages  to  or 
from  U.S.  ports  prior  to  the  date  such 
termination  becomes  effective. 

In  witness  whereof,  the  said  Principal  and 
Surety  have  executed  this  instrument  on  the 
day  of ,  19 — . 

PRINCIPAL 

Name _^ 

By 


Witness 

SURETy 

Name  — 
By  [SEAL) 


(Signature  and  title) 


(Signature  and  title) 


Witness 

Only  corporations  or  associations  of 
individual  insurers  may  qualify  to  act  as 
Surety,  and  they  must  eslabhsh  to  the 
satisfaction  of  the  Federal  Maritime 
Commission  legal  authority  to  assume  the 
obligations  of  surety  and  financial  ability  to 
discharge  them. 

Fomi  FMC-133B 

(5-67) 

FEDERAL  MARITIME  COMMISSION 

Guaranty  No. . 

FMC  Certificate  No.    _ 


Guaranty  in  Respect  of  Liability  for  Death  or 
Injury,  Section  2'of  the  Act 

1.  Whereas (Name  of 

Applicant)  (Hereinafter  referred  to  as  the 
"Applicant ")  is  the  Owner  or  Charterer  of  the 
passenger  Vessels)  specified  in  the  annexed 
Schedule  ("the  Vessels"),  which  are  or  may 
become  engaged  in  voyages  to  or  from  U.S. 
ports,  and  the  Applicant  desires  to  establish 
its  financial  responsibility  in  accordance  with 
section  2  of  Pub.  L.  89-777,  e9th  Congress, 
approved  November  6. 1966  ("the  Act")  then, 
provided  that  the  Federal  Maritime 
Commission  ("FMC")  shall  have  accepted,  as 
sufficient  for  that  purpose,  the  Applicant's 


application,  supported  by  this  Guaranty,  and 
provided  that  FMC  shall  issue  to  the 
Applicant  a  Certificate  (Casualty] 
("Certificate"),  the  undersigned  Guarantor 
hereby  guarantees  to  discharge  the 
applicant's  legal  liability  in  respect  of  claims 
for  damages  for  death  or  injury  to  pasaengera 
or  other  persons  on  voyages  of  the  Vessels  to 
or  from  U.S.  ports,  in  the  event  that  such  legal 
liability  has  not  been  discharged  by  the 
Applicant  within  21  days  after  any  such 
passenger  or  other  person,  or,  in  the  event  of 
death,  his  or  her  personal  representative,  has 
obtained  a  final  judgment  (after  appeal  if 
any)  against  the  Applicant  from  a  U.S. 
Federal  or  State  Court  of  competent 
jurisdiction,  or  has  become  entitled  to 
payment  of  a  specified  sum  by  virtue  of  a 
compromise  settlement  agreement  made  with 
the  Applicant,  with  the  approval  of  the 
Guarantor,  whereby,  upon  payment  of  the 
agreed  sum,  the  Applicant  is  to  be  fully, 
irrevocably  and  unconditionally  discharged 
from  all  further  liability  to  such  passenger  or 
other  person,  or  to  such  personal 
representative,  with  respect  to  such  claim. 

2.  The  Guarantor's  liability  under  this 
Guaranty  shall  in  no  event  exceed  the 
amount  of  the  AppUcants  legal  liability 
under  any  such  judgment  or  settlement 
agreement,  except  that  if  the  aggregate 
amount  of  such  judgments  and  settlements 
exceeds  an  amount  computed  in  accordance 
with  the  formula  contained  in  section  2(a)  of 
the  Act.  then  the  Guarantor's  total  liability 
under  this  Guaranty  shall  be  limited  to  an 
amount  computed  in  accordance  wth  such 
formula. 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  respect  of 
events  giving  rise  to  causes  of  action  against 
the  Applicant  in  respect  of  any  of  the  Vessels 
for  damages  for  death  or  injury  within  the 
meaning  of  section  2  of  the  Act  occurring 
after  the  Certificate  has  been  granted  to  the 
Applicant  and  before  the  expiration  date  of 
this  Guaranty,  which  shall  be  the  earlier  of 
the  following  dates: 

(a)  The  date  whereon  the  Certificate  is 
withdrawn,  or  for  any  reason  becomes 
invalid  or  ineffective;  or 

(b)  The  date  30  days  after  the  date  of 
receipt  by  FMC  of  notice  in  writing  (including 
telex  or  cable)  that  the  Guarantor  has  elected 
to  terminate  this  Guaranty,  except  that  if,  on 
the  date  which  would  otherwise  have  been 
the  expiration  date  of  this  Guaranty  under 
the  foregoing  provisions  of  this  Clause  3.  any 
of  the  Vessels  is  on  a  voyage  in  respect  of 
which  such  Vessel  would  not  have  received 
clearance  in  accordance  with  section  2(e)  of 
the  Act  without  the  Certificate,  then  the 
expiration  date  of  this  Guaranty  shall,  in 
respect  of  such  Vessel,  be  postponed  to  the 
date  on  which  the  last  passenger  on  such 
voyage  shall  have  fully  disembarked. 

4.  If,  during  the  currency  of  this  Guaranty, 
the  Applicant  requests  that  a  vessel  owned  or 
operated  by  the  Apphcant.  and  not  specified 
in  the  annexed  Schedule,  should  become 
subject  to  this  Guaranty,  and  if  the  Guarantor 
accedes  to  such  request  and  so  notifies  FMC 
in  writing  (including  telex  or  cable),  then 
provided  that,  within  30  days  of  receipt  of 
such  notice  FMC  shall  have  granted  a 
Certificate,  such  vessel  shall  thereupon  be 


deemed  to  be  one  of  the  Vessels  included  in 
the  said  Schedule  and  subject  to  this 
Guaranty. 
5.  The  Guarantor  hereby  designates 

,  with  offices  at ,  m 

the  Guarantor's  legal  agent  for  Service  of 
process  for  the  purposes  of  the  Rules  of  the 
Federal  Maritime  Commission.  Subpart  B  of 
Part  540  of  Title  46.  Code  of  Federal 
Regulations,  issued  under  section  2  of  the 
Pub.  L  88-777  (80  Stat  1357, 1358).  entitled 
"Security  for  the  Protection  of  the  Pubbc." 


(Place  and  Date  of  Execution) 


(Name  and  Guarantor) 


(Address  of  Guarantor) 


By 

(Name  and  Title) 

Schedule  of  Vessels  Referred  to  in  Clause  1 

Vessels  Added  to  This  Schedule  in 
Accordance  With  Clause  4 

Subpart  C— AsaMsiiMnt,  Remisaion, 
and  Mitigation  of  CM!  PanalttM 

SS4(L30    Scop*. 

Sections  2  and  3  of  Pub.  L  89-777 
subject  any  person  who  violates  the 
provisions  of  those  sections  to  a  civil 
penalty  of  not  more  than  $5,000  in 
addition  to  a  civil  penalty  of  $200  for 
each  passage  sold,  such  penalties  to  be 
assessed  by  the  Federal  Maritime 
Commission.  These  sections  further 
provide  that  such  penalties  may  be 
"remitted  or  mitigated"  by  the 
Commission  "upon  such  terms  as  they  in 
their  discretion  shall  deem  proper."  This 
subpart  sets  forth  regulations 
prescribing  standards  and  procedures 
for  the  collection,  mitigation,  and 
remission  of  civil  penalties  incurred 
under  sections  2  and  3  of  Pub.  L  89-777, 
and  the  rules  and  regulations 
promulgated  pursuant  thereto. ' 

S  540.31    DefMtkNM. 

As  used  in  this  subpart  the  follo%ving 
terms  shall  have  the  following  meanings: 

(a)  Person  includes  individuals, 
corporations,  partnerships,  associations, 
and  other  legal  entities  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  any  State  thereof  or  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  or  any  territory  or 
possession  of  the  United  States,  or  the 
laws  of  any  foreign  cotmtry. 

(b)  Commission  means  the  Federal 
Maritime  Conmiission. 


■  Sectioni  2(d)  and  3(d)  of  Pub  L  8»-777  authoriza 
the  Federal  Maritime  CommiMion  to  prescribe  such 
regulation*  •■  may  be  necessary  to  carry  out  the 
provision*  of  sees.  2  and  3. 
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(c)  The  Act  means  Pub.  L  89-777  (80 
Stat.  1356,  1357. 1358)). 

(d)  Offender  means  any  person 
charged  with  a  violation. 

SS40.32    ProMdur*. 

(a)  If  it  is  adjudged  or  otherwise 
determined  that  a  violation  has  occurred 
and  it  ia  decided  to  invoke  a  statutory 
penalty,  a  registered  letter  will  be  sent 
to  the  offender  informing  him  of  the 
nature  of  the  violation,  the  statutory  and 
factual  basis  of  the  penalty,  and  the 
amount  of  the  penalty.  This  notification 
shall  further  advise  the  offender  that, 
within  20  days,  or  such  longer  period  as 
the  Commission  in  its  discretion  may 
allow,  he  or  she  may  either  pay  the 
penalty  demanded  or  petition  for  the 
remission  or  mitigation  of  such  penalty. 

(b)  All  correspondence,  petitions, 
forms,  or  other  instruments  regarding 
the  collection,  remission  or  mitigation  of 
any  penalty  under  this  subpart  should 
be  addressed  to  the  Bureau  of  Hearing 
Counsel,  Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

§540.33    Petition  for  remission  of 
mitigstion  of  penalty. 

(a)  An  offender  may  submit  any  oral 
or  written  material  or  information  in 
answer  to  the  notification  letter 
explaining,  mitigating,  showing 
extenuating  circumstances,  or,  where 
there  has  been  no  formal  proceeding  on 
the  merits,  denying  the  violation. 
Material  or  information  so  presented 
will  be  considered  in  making  the  final 
determination  as  to  whether  to  mitigate 
the  penalty  and  the  amount  for  which  it 
will  be  mitigated,  or  whether  to  remit  it 
in  full. 

(b)  When  no  penalty  ia  invoked  or  the 
penalty  is  remitted,  no  further  action  by 
the  offender  will  be  necessary.  When 
the  penalty  is  mitigated,  such  mitigation 
will  be  made  conditional  upon  the  full 
payment  within  15  days  or  such  longer 
period  as  the  Commission  in  its 
discretion  may  allow  unless  the  offender 
within  that  time  executes  a  promissory 
note  as  provided  by  5  540.36. 

S  540.34    Setttement;  execution  of 
Agreement  form. 

When  a  statutory  penalty  is  mitigated 
and  the  offender  agrees  to  settle  for  that 
amount,  he  or  she  shall  be  provided  with 
a  Settlement  Agreement  Form 
(Appendix  A),  to  be  signed,  in  duplicate, 
and  returned.  This  form,  after  reciting 
the  nature  of  the  violation,  will  contain  a 
statement  evidencing  the  offender's 
agreement  to  settlement  of  the 
Commission's  penalty  claim  for  the 
amount  set  forth  in  the  agreement  and 
shall  also  embody  an  "approval  and 
acceptance  "  provision.  Upon  settlement 


of  the  penalty  In  the  agreed  amount,  one 
copy  of  the  Settlement  Agreement  shall 
be  returned  to  the  debtor  with  the 
"Approval  and  Acceptance"  thereon 
signed  by  the  Director.  Bureau  of 
Hearing  Counsel. 


§54035 
Justice. 


Referral  to  Department  of 


(a)  The  Commission  will  refer 
violations  to  the  Department  of  Justice 
with  the  recommendation  that  action  be 
taken  to  collect  the  full  statutory  penalty 
when: 

(1)  The  offender,  within  the  prescribed 
time,  does  not  explain  the  violation, 
petition  for  mitigation  or  remission,  or 
otherwise  respond  to  letters  or  inquiries. 

(2)  The  offender,  having  responded  to 
such  letters  or  inquiries,  fails  or  refuses 
to  pay  the  statutory  or  mitigated 
penalty,  as  determined  by  the 
Commission,  within  the  prescribed  time. 

(b)  No  action  looking  to  the  remission 
or  mitigation  of  a  penalty  shall  be  taken 
on  any  petition,  irrespective  of  the 
amount  involved,  if  the  case  has  been 
referred  to  the  Department  of  Justice  for 
collection. 

§  540.36    Payment  of  penalties. 

Payment  of  penalties  by  the  offender 
shall  be  made  by: 

(a)  A  bank  cashier's  check  or  other 
instrument  acceptable  to  the 
Commission. 

(b)  Regular  installments  by  check 
after  the  execution  of  a  promissory  note 
containing  a  confess-judgment 
agreement  (Appendix  B). 

(c)  A  combination  of  the  alternatives 
described  in  paragraphs  (a)  and  (b)  of 
this  section.  All  checks  or  other 
instruments  submitted  in  payment  of 
claims  shall  be  made  payable  to 
"Federal  Maritime  Commission." 

§  540.91    0MB  control  numbers  assigned 
pursuant  to  the  Paperwortt  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  Commission  intends  that 
this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(0MB)  for  each  agency  information 
collection  requirement: 


Cunam 

Swtkw 

OMB 

cociMINa 

540  4  (Fofin  FMC-131) 

3072-0012 

540  5 ^ 

3072-0011 

540.6 _ .     

3072-0011 

•i40« 

3072-0011 

540.9 

3072-0011 

540  23    (Fofm  FHIC-131) _ .._ 

3072-0012 

540  24 „ „ 

3072-0011 

540  26 _ _ 

3072-0011 

540  27 

3072-0011 

Appendix  A — Example  of  Settlement 
Agreement  To  Be  Used  Under  46  CFR 
540.30-540.36 

Settlement  Agreemant  FMC  File  No. 


TTiis  Agreement  is  entered  into  between: 
(1)  the  Federal  Maritime  Commission  and, 

(2) hereinafter  referred  to  as 

Respondent. 

WHEREA.S.  the  Coounission  is  considering 
the  institution  of  an  assessment  proceeding 
against  Respondent  for  the  recovery  of  civil 

penalties  provided  under  the 

Act ,  for alleged 

violation(8)  of  Section(8) . 

WHEREAS,  this  course  of  action  is  the 
result  of  practices  believed  by  the 
Commission  to  have  been  engaged  in  by 
Respondent  to  wit; 


WHEREAS,  the  parties  are  desirous  of 
expeditiously  settling  the  matter  according  to 
the  conditions  and  terms  of  this  Agreement 
and  wish  to  avoid  the  delays  and  expense 
which  would  accompany  agency  litigation 
concerning  these  penalty  claims;  and, 

WHEREAS.  Section of  the 

Act authorizes  the 

Commission  to  collect  and  compromise  civil 
penalties  arising  from  the  alleged  violation(8) 
set  forth  and  described  above;  and, 

WHEREAS,  the  Respondent  has  terminated 
the  practices  which  are  the  basis  of  the 
alleged  violation(s)  set  forth  herein,  and  has 
instituted  and  indicated  its  willingness  to 
maintain  measures  designed  to  eliminate, 
discourage  and  prevent  these  practices  by 
Respondent  or  its  officers,  employees  and 
agents. 

NOW  THEREFORE,  in  consideration  of  the 
premises  herein,  and  in  compromise  of  all 
civil  penalties  arising  from  the  violation{8)  set 
forth  and  described  herein  that  may  have 
occurred  between (date)  and 


(date),  the  undersigned 

Respondent  herewith  tenders  to  the  Federal 
Maritime  Commission  a  bank  cashier's  check 

in  the  sum  of  $ ,  upwH  the  following 

terms  of  settlement: 

1.  Upon  acceptance  of  this  agreement  of 
settlement  in  writing  by  the  DirectcH-  of  the 
Bureau  of  Hearing  Counsel  of  the  Federal 
Maritime  Commission,  this  instrument  shall 
forever  bar  the  commencement  or  institution 
of  any  assessment  proceeding  or  other  claims 
for  recovery  of  civil  penalties  from 
Respondent  arising  from  the  alleged 
violations  set  forth  and  described  herein,  that 
have  been  disclosed  by  Respondent  to  the 
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Commission  and  that  occurred  between 
(date)  and (date), 

2.  The  undersigned  voluntarily  signs  this 
instrument  and  states  that  no  promises  or 
respresentations  have  been  made  to  the 
Respondent  other  than  the  agreements  and 
consideration  herein  expressed. 

3.  It  is  expressly  understood  and  agreed 
that  this  Agreement  is  not  to  be  construed  as 
an  admission  of  guilt  by  undersigned 
Respondent  to  the  alleged  violations  set  forth 
above, 

4  Insofar  as  this  agreement  may  be 
inconsistent  with  Commission  procedures  for 
compromise  and  settlement  of  violations  as 
set  out  at  46  CFR  Part  505,  the  parties  hereby 
waive  application  of  such  procedures, 

Bv    — 

Title 

Date 


Appnnal  and  Acceptance 

The  above  Terms  and  Conditions  and 
Amount  of  Consideration  are  hereby 
Approved  and  Accepted: 

By  the  Federal  Maritime  Commission 
(fleanng  Counsel) 

Director.  Bureau  of  Hearing  Counsel. 
Date 

Appendix  B — Example  of  Promissory 
Note  To  Be  Used  Under  46  CFR  540.36 

Promissory  Note  Containing  Agreement  for 
ludgment 

FMC  File  No. 


For  value  received. 


promises 

to  pay  to  the  Federal  Maritime  Commission 
(the  Commission)  the  principal  sum  of 

$ ($ )  to  be  paid  at  the 

offices  of  the  Commission  in  Washington. 
DC.  by  bank  cashier's  or  certified  check  in 
the  following  installments: 

S  ($ )  within  —  months 

of  execution  of  the  settlement  agreement  by 
the  Director  of  the  Bureau  of  Hearing 
Counsel; 

S  ($ )  within  —  months 

of  execution  of  the  agreement: 

$ (J— )  within  —  months 

of  execution  of  the  agreement: 
[Further-payments  if  necessar\  ] 

In  addition  to  the  principal  amount  payable 


hereunder,  interest  on  the  unpaid  balance 
thereof  shall  be  paid  with  each  installment. 
Such  interest  shall  accrue  from  the  date  of 
the  execution  of  this  Promissory  Note  by  the 
Director  of  the  Bureau  of  Hearing  Counsel. 

and  be  computed  at  the  rate  of  | 

percent  ( %)  per  annum.] 

If  any  payment  of  pnncipal  or  interest  shall 
remain  unpaid  for  a  period  of  ten  (10)  days 
after  becoming  due  and  payable,  the  entire 
unpaid  principal  amount  of  this  Promissory 
Note,  together  with  interest  thereon,  shall 
become  immediately  due  and  payable  at  the 
option  of  the  Commission  without  demand  or 
notice,  said  demand  and  notice  being  hereby 
expressly  waived 

If  a  default  shall  occur  in  the  payment  of 
principal  or  interest  under  this  Promissory 

Note. (Respondent]  does  hereby 

authorize  and  empower  any  U.S.  attorney 
any  of  its  assistants  or  any  attorney  of  any 
court  of  record.  Federal  or  State,  to  appear 
for  him  or  her.  and  to  enter  and  confess 

judgment  against (Respondent) 

for  the  entire  unpaid  principal  amount  of  this 
Promissory  Note,  together  with  interest,  in 
any  court  of  record,  Federal  or  State:  to 
waive  the  issuance  and  service  of  process 

upon (Respondent)  in  any  suit 

on  this  Promissory  Note:  to  waive  any  venue 
requirement  in  such  suit:  to  release  all  errors 
which  may  intervene  in  entering  up  such 
judgment  or  in  issuing  any  execution  thereon: 
and  to  consent  to  immediate  execution  on 
said  judgment. 

(Respondent]  hereby  ratifies 

and  confirms  all  that  shid  attorney  may  do  by 
virtue  thereof. 

This  Promissory  .Note  may  be  prepaid  in 
whole  or  in  part  by  Respondent  by  bank 
cashier's  or  certified  check  at  any  time, 
provided  that  accrued  interest  on  the 
principal  amount  prepaid  shall  be  paid  at  the 
time  of  the  prepayment 

Bv    '■ ,. 

Title    — 

Date 

By  the  Com.missuin 
Francis  C.  Humey, 
Secretary 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600,  803, 1002,  and  1003 

(Docket  Na  79fl-0182] 

Medical  Device  Reporting 

AOENCY:  Food  and  Drug  Admi.nistration. 
ACnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  that  requires  manufacturers  and 
importers  of  medical  devices,  including 
diagnostic  devices,  to  report  to  FDA 
whenever  the  manufacturer  or  importer 
receives  or  otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur.  FDA  is 
taking  this  action  under  the  Medical 
Device  Amendments  of  1976. 

The  final  rule  is  intended  to  assure 
that  FDA  is  informed  promptly  of  all 
serious  problems  or  potentially  serious 
problems  associated  with  marketed 
devices.  FDA  is  the  principal  public 
health  agency  responsible  for  ensuring 
that  devices  are  safe  and  effective.  To 
carry  out  its  responsibilities,  the  agency 
needs  to  be  informed  whenever  a 
manufacturer  or  importer  receives  or 
otherwise  becomes  aware  of 
information  about  device  problems. 
Only  if  FDA  is  provided  with  such 
information  will  it  be  able  to  evaluate 
the  risk,  if  any,  associated  with  a  device 
and  take  whatever  action  is  necessary 
to  reduce  or  eliminate  the  public's 
exposure  to  this  risk.  Depending  on  the 
facts  and  circumstances,  these  steps 
could  include  contacting  the 
manufacturer  or  importer  of  the  device 
and  monitoring  its  voluntary  actions  to 
respond  to  the  problem,  initiating  a 
consumer  or  user  education  program,  or 
initiating  regulatory  action,  such  as 
injunction,  seizure,  or  other  enforcement 
action. 

DATES:  Comments  on  the  conforming 
amendments  by  October  15, 1984. 
Effective  November  13, 1984.  For 
additional  information  concerning  this 
effective  date,  see  "Paperwork 
Reduction  Act  of  1980"  appearing  in  the 
preamble  of  this  document. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 


4-62.  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  MFORMATION  CONTACT! 

Robert  A.  Forst.  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-14:J--J874. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  November 
18, 1980  (45  FR  76183).  under  the 
authority  of  sections  502(t),  519,  701(a), 
and  704(e)  of  the  Federal  Food,  Dnig, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352(t),  360i,  371(a),  and  374(e)),  FDA 
issued  a  proposed  rule  that  would  have 
required  device  manufacturers, 
importers,  and  distributors  to  submit  to 
FDA  reports  concerning  devices  that  (1) 
may  have  caused  a  death  or  injury;  (2) 
may  have  had  a  deficiency  that  could 
result  in  a  death  or  injury  or  that  could 
give  inaccurate  diagnostic  information 
and.  thereby,  result  in  improper 
treatment;  or  (3)  were  the  subject  of  a 
remedial  action.  Interested  persons  were 
given  until  February  17, 1981,  to  submit 
written  comments  on  the  proposal.  FDA 
received  more  than  200  written 
comments.  In  addition,  on  February  2, 
1961,  FDA  held  a  public  hearing  on  the 
proposal  at  which  30  persons  presented 
information  and  views.  (The  public 
hearing,  announced  in  the  proposal  and 
originally  scheduled  for  January  22, 
1981,  was  rescheduled  by  notice 
published  in  the  Federal  Register  of 
January  9, 1981  (46  FR  2364).) 

Most  of  the  comments  on  the  1980 
proposal  criticized  its  reporting 
requirements  as  being  too  broad  in 
scope  and  claimed  that  the  burden  on 
manufacturers,  importers,  and 
distributors  of  complying  with  the 
requirements  would  outweigh  any 
resulting  benefits  to  the  public  health. 
Other  comments,  however,  stated  that  to 
assure  that  devices  are  not  adulterated 
or  misbranded  and  are  otherwise  safe 
and  effective.  FDA  needs  to  receive 
reports  of  death  and  serious  injury,  or  at 
least  death. 

Subsequently,  by  a  notice  published  in 
the  Federal  Register  of  November  24, 
1981  (46  FR  57568).  FDA  placed  the  1980 
proposed  rule  in  abeyance.  FDA  took 
this  action  to  permit  further  review  and 
evaluation  of  the  comments  recived  on 
the  proposal,  to  permit  a  review  of  the 
proposal  in  light  of  Executive  Order 
12291,  which  was  issued  on  February  17, 
1981,  and  to  permit  the  initiation, 
completion,  and  analysis  of  an 
inspection  program  of  complaint  files 
maintained  by  manufacturers  under  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  medical  devices 


(21  CFR  Part  820).  The  inspection 
program  was  designed  to  provide  FDA 
with  data  to  determine,  among  other 
things,  whether  FDA  inspection  of 
manufacturers'  complaint  files  could 
substitute  for  some  or  all  of  the 
proposed  reporting  requirements. 

After  publication  of  the  notice  of 
abeyance.  FDA  continued  to  review  and 
evaluate  the  comments  on  the  1980 
proposal.  The  agency  concluded  that  the 
broad  reporting  requirements  of  the 
proposed  rule  were  not  appropriate. 
FDA  tentatively  concluded,  however, 
that  information  regarding  device- 
related  deaths  and  serious  injuries 
should  be  reported  even  if  records  of 
these  events  are  maintained  in  the 
manufacturers'  complaint  files  because 
the  resources  available  to  the  agency  for 
inspectional  programs  permit  FDA  to 
review  most  such  files  only  once  every  2 
years.  FDA  also  tentatively  concluded 
that  it  needs,  on  a  more  timely  basis, 
information  about  device-related  deaths, 
serious  injuries,  and  malfunctions  that 
could  cause  deaths  or  serious  injuries. 
For  these  reasons,  in  the  Federal 
Register  of  May  27, 1983  (48  FR  24014), 
under  the  authority  of  sections  510  and 
704(a)  of  the  act  (21  U.S.C.  360  and 
374(a)),  as  well  as  the  sections  of  the  act 
cited  in  the  November  1980  proposal, 
FDA  issued  a  reproposed  rule  under 
which  manufacturers  and  importers  of 
medical  devices  would  have  been 
required  to  report  to  FDA  whenever  the 
manufacturer  or  importer  had 
information  that  reasonably  suggested, 
or  a  person  made  in  allegation  of  which 
the  manufacturer  or  importer  was 
aware,  that  one  of  its  marketed  medical 
devices  (1)  caused  or  contributed  to  a 
death  or  serious  injury  or  (2) 
malfimctioned,  if  a  recurrence  of  the 
malfunction  was  likely  to  cause  or 
contribute  to  a  death  or  serious  injury. 

FDA  acknowledged  that  the  reporting 
requirements  in  the  1983  reproposal 
were  narrower  than  those  in  the  1980 
proposal,  which  would  have  required 
device  manufacturers  and  distributors 
(including  importers)  to  submit  reports 
to  FDA  about  devices  that  may  have 
caused  a  death  or  injury  or  that  may 
have  a  deficiency  that  could  result  in  a 
death  or  injury.  (For  a  complete 
discussion  of  the  differences  between 
the  proposal  and  the  reproposal,  see  48 
FR  24014.) 

Since  publication  of  the  reproposal. 
FDA  has  completed  its  "Survey  of 
Device  Manufacturer  Complaint  Files" 
(Ref.  1)  (the  Survey)  announced  in  the 
November  24, 1981,  notice  of  abeyance, 
and  has  analyzed  the  data  collected. 
The  results  of  this  analysis  compel  three 
conclusions.  First,  the  results  show  that 
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FDA  review  of  manufacturers'  complaint 
files  cannot  substitute  for  a  reporting 
rule;  review  of  such  files  is  not  a  timely 
or  efficient  way  for  the  agency  to  learn 
of  device  problems  and  could  not  enable 
FDA  to  protect  the  public  health 
adequately.  Second,  the  results  show 
that  the  reporting  requirements  of  the 
final  rule  do  not  duplicate  existing 
reporting  systems  and  are  not  unduly 
burdensome.  Third,  the  results  show 
that  under  the  1980  proposal,  FDA 
would  have  received  more  than  225,000 
reports  each  year  from  manufacturers 
alone,  and  that  less  than  12  percent  of 
these  reports  would  have  been  related 
to  incidents  involving  death,  serious 
injury,  or  malfunctions  that  could  have 
led  to  death  or  serious  injury.  Given  the 
resources  available  to  FDA  to 
administer  a  device  reporting  program, 
the  agency  could  not  review  more  than 
225,000  reports  each  year,  determine 
which  ones  required  further 
investigation  and  action  by  the  agency, 
and  proceed  in  a  timely  manner  to 
protect  the  public  from  hazardous  or 
potentially  hazardous  devices.  A  copy  of 
the  Survey  is  on  file  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville  MD  20857,  under 
Docket  No.  79N-0182  and  is  available 
for  review  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Statutory  Authority  and  Legislative 
History 

Section  519  of  the  act  authorizes  FDA 
to  issue  regulations  to  require  device 
manufacturers,  importers,  and 
distributors  to  maintain  such  records, 
make  such  reports,  and  provide  such 
information  to  FDA  as  may  reasonably 
be  necessary  to  assure  that  devices  are 
not  adulterated  or  misbranded  and  are 
otherwise  safe  and  effective  for  human 
use.  The  legislative  history  of  the 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295)  (the  amendments) 
reflects  clear  congressional  intent  to 
permit  FDA  to  require  under  the 
authority  of  section  519  of  the  act  that 
device  manufacturers,  importers,  and 
distributors  report  to  FDA  product 
defects  and  adverse  reactions  to  the 
firms'  devices.  H.R.  Rep.  No.  94-853, 
94th  Cong.,  2d  Sess.  23  (1976).  In 
discussing  the  notification  provisions  of 
section  518  of  the  act  (21  U.S.C.  360h), 
the  House  Report,  the  principal 
legislative  document  on  the 
amendments,  states: 

The  notification  provision  is  similar  to.  and 
to  some  extent  patterned  after,  comparable 
authority  contained  in  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966,  the 
Radiation  Control  for  Health  and  Safety  Act 


of  1968.  and  the  Consumer  Product  Safety  Act 
of  1972.  These  statutes  also  include 
requirements  that  manufacturers  provide 
notification  of  defects  in  their  products  to 
appropriate  Federal  agencies.  The  Committee 
determined  that  a  comparable  provision  in 
new  section  518(a)  with  respect  to  devices 
would  be  unnecessary  since  the  Secretary 
could  require  the  reporting  of  such 
information  under  the  recordkeeping  and 
reporting  authority  provided  in  new  section 
519  of  the  Act. 

H.R.  Rep.  No.  94-853,  supra,  at  21. 

Elsewhere,  the  House  Report  lists 
examples  of  reasonable  reporting 
requirements,  including  reports  of 
defects,  adverse  reactions,  and  patient 
injuries  (id.  at  23).  That  Congress 
Intended  FDA  to  use  its  authority  under 
section  519  of  the  act  to  protect  the 
public  from  potentially  hazardous 
devices,  as  well  as  devices  with 
confirmed  hazards,  is  also  clear  from  the 
legislative  history  (see  id.  at  24). 

Among  other  things,  section  519  of  the 
act  requires  that  any  reporting 
requirement  established  under  the 
authority  of  that  section  (1)  may  not  be 
unduly  burdensome  (considering  the 
cost  of  compliance  and  the  need  for  the 
requirement);  (2)  shall  state  the  purpose 
for  any  required  report  or  information 
and  identify  to  the  fullest  extent 
practicable  such  report  or  information: 
(3)  may  not,  except  in  certain 
circumstances,  require  the  disclosure  of 
a  patient's  identity;  and  (4)  may  not. 
except  in  certain  circumstances,  require 
the  manufacturer,  distributor,  or 
importer  of  a  class  I  (general  controls) 
device  to  maintain  for  such  a  device 
records  respecting  information  not  in  its 
possession  or  to  submit  with  respect  to 
such  device  periodic  reports  or  to  submit 
with  respect  to  such  device  information 
not  in  its  possession.  The  House  Report 
cautions,  however,  that  these  limitations 
"should  not  be  construed  *  *  *  as 
limiting  the  Secretary's  authority  to 
obtain  information  needed  to  insure  that 
the  public  is  protected  from  potentially 
hazardous  devices"  [id.  at  24). 

Section  701(a)  of  the  act  authorizes 
FDA  to  promiilgate  substantive  binding 
regulations  for  the  efficient  enforcement 
of  the  act.  Weinberger  v.  Hynson. 
Westcott  &  Dunning,  Inc.,  412  U.S.  609 
(1973);  see  also  Weinberger  v.  Bentex 
PharmaceuticaJs,  Inc.,  412  U.S.  645,  653 
(1973);  National  Ass'n  of 
Pharmaceutical  Manufacturers  v.  FDA, 
637  F.2d  877  (2d  Cir.  1981);  National 
Confectioners  Ass  'n  v.  Califano,  569 
F.2d  690  p.C.  Cir.  1978);  National 
Nutritional  Foods  Ass'n  v.  Weinberger, 
512  F.2d  688  (2d  Cir.),  ceH.  denied,  423 
U.S.  827  (1975).  Section  502(t)(2)  of  the 
act  deems  a  device  to  be  adulterated, 
and  thus  prohibited  from  commerce 


under  sections  301  and  304  of  the  act  (21 
U.S.C  331  and  334).  if  then  u  a  {aUure 
to  furnish  any  material  or.  information 
required  under  secticm  519  of  the  act 
respecting  the  device.  Section  704(e)  of. 
the  act  provides  that  every  person 
required  under  section  519  of  the  act  to 
maintain  records  and  every  person  who 
is  in  chaige  or  custody  of  such  records 
shall,  upon  request  of  any  authorized 
FDA  employee,  permit  such  employee  at 
all  reasonable  times  to  have  access  to, 
and  to  copy  and  verify,  such  records. 
Section  704(a)  of  the  act  provides  that 
for  purposes  of  enforcement  of  the  act. 
any  duly  authorized  FDA  employee  is 
authorized,  among  other  things,  (1)  to 
enter,  at  reasonable  times,  any  factory, 
warehouse,  or  establishment  in  which 
devices  are  manufactured,  processed, 
packed,  or  held,  or  to  enter  any  vehicle 
being  used  to  transport  or  hold  devices 
and  (2)  to  inspect  at  reasonable  times 
and  within  reasonable  limits  and  in  a 
reasonable  manner,  such  factory, 
warehouse,  establishment,  or  vehicle 
and  all  pertinent  equipment  finished 
and  unfinished  materials,  containers, 
and  labeling  therein.  Section  510  of  the 
act  requires  every  person  who  owns  or 
operates  any  establishment  engaged  in 
the  manufacture,  preparation, 
propagation,  compounding,  or 
processing  of  a  device  to  register  with 
FDA  the  person's  name,  places  of 
business,  and  all  such  establishments 
and  to  hst  with  FDA  each  device 
introduced  by  the  person  for  commercial 
distribution.  FDA's  need  for  information 
about  the  safety  and  effectiveness  of 
devices  is  implicit  in  other  sections  of 
the  act  e.g..  section  513  (21  U.S.C.  360c) 
on  device  classification,  section  514  (21 
U.S.C.  360d)  on  performance  standards, 
and  section  515  (21  U.S.C.  360e)  on 
premarket  approval.  Thus,  for  example, 
reporting  requirements  may  be  a 
condition  of  approval  under  section  515. 

Comments  on  the  Reproposed  Rule 

In  response  to  the  1983  reproposal, 
FDA  received  84  written  comments  from 
interested  persons.  Comments  were 
received  from  device  manafacturers, 
industry  trade  associations,  the  Office  of 
Management  and  Budget  (OMB),  and 
members  of  the  public.  The  following  is 
a  summary  of  the  significant  comments 
received  on  the  reproposal,  including 
comments  received  from  OMB  (see 
paragraphs  39.  50.  and  62  of  this 
preamble),  and  the  agency's  response  to 
them.  The  summary  takes  into  account 
the  significant  comments  on  the 
proposed  rule  which  are  relevant  to  the 
reproposal  and  the  final  rule  but  which 
were  not  addressed  in  the  preamble  to 
the  reproposal. 
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General  Comments 

1.  Many  comments  assert  that  the 
proposed  and  reproposed  rule  would 
violate  section  519  of  the  act,  which 
prohibits  the  promulgation  of  reporting 
and  recordkeeping  requirements  that  are 
unduly  burdensome.  FI)A  also  received 
comments  that  claim  that  the  proposed 
and  reproposed  rule  would  not  impose 
any  undue  burden  on  device 
manufacturers,  importers,  or 
distributors. 

The  reporting  requirements  included 
in  the  reproposed  rule  were 
considerably  narrower  than  those 
included  in  the  November  1980  proposal, 
which  FDA  concluded  were 
unnecessarily  broad  (see  48  FR  24014). 
Whether  or  not  the  provisions  of  the 
pro(>osed  rule  would  have  been  unduly 
burdensome,  FDA  could  not  have 
processed  in  an  effective  manner  all  the 
information  they  would  have  captured 
(see  the  "Background"  section  of  this 
preamble).  FDA  doies  not  believe  that 
the  provisions  of  the  reproposed  rule 
would  have  been  unduly  burdensome 
(see  48  FR  24015).  In  any  event,  as 
explained  throughout  this  preamble,  in 
the  final  rule,  FDA  has  made  certain 
that  manufacturers  and  importers  are 
required  to  report  to  the  agency  only 
such  information  as  may  be  reasonably 
necessary  to  assure  the  protection  of  the 
public  health.  Based  on  the  Survey,  FDA 
estimates  that  it  Yvill  receive,  25,100 
reports  annually.  FDA  expects  that  most 
manufacturers  and  importers  will  not 
need  to  submit  any  reports  under  the 
final  rule.  FDA  recognizes,  however, 
that  some  manufacturers  and  importers 
will  need  to  submit  several  reports  to 
the  agency,  hi  short,  the  number  of 
reports  required  will  vary  considerably 
from  manufactxu^r  to  manufacturer  and 
importer  to  importer.  Given  the  nature  of 
the  events  that  are  required  to  be 
reported — device-related  deaths  and 
serious  injuries,  and  device 
malfunctions  that  are  likely  to  lead  to 
deatiis  or  serious  injuries — FDA  has 
concluded  that  the  fmal  rule  strikes  the 
proper  balance  and  protects  the  public 
health  while  avoiding  undue  burdens  on 
industry.  FDA  notes  that  the  submission 
of  25,100  reports  to  FDA  each  year  under 
the  final  rule  will  represent  less  than  4 
reports  for  every  registered  device 
establishment 

The  purpose  of  the  final  rule  is  to 
assure  that  FDA  is  informed  promptly  of 
all  serious  problems  or  potentially 
serious  problems  associated  with 
marketed  devices.  FDA  is  the  principal 
public  health  agency  responsible  for 
ensuring  that  devices  are  safe  and 
effective.  To  carry  out  its 
responsibilities,  the  agency  needs  to  be 


informed  whenever  a  manufacturer  or 
importer  receives  or  otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  one  of  its  marketed 
devices  (1)  may  have  caused  or 
contributed  to  a  death  or  serious  injury 
or  (2)  has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur.  (For  the  sake  of  convenience, 
information  that  is  required  to  be 
reported  under  the  final  rule  is  referred 
to  throughout  this  preamble  as 
information  about  a  reportable  event.) 
Only  if  FDA  is  provided  with 
information  about  reportable  events  will 
it  be  able  to  evaluate  the  risk,  if  any, 
associated  with  a  device  and  take 
whatever  steps  are  necessary  to  reduce 
or  eliminate  the  public's  exposure  to  this 
risk.  Depending  on  the  facts  and 
circumstances,  these  steps  could  include 
contacting  the  manufacturer  or  importer 
of  the  device  and  monitoring  its 
voluntary  actions  to  respond  to  the 
problem,  initiating  a  consumer  or  user 
education  program,  or  initiating 
regulatory  action,  such  as  injunction, 
seizuire,  or  other  enforcement  action. 
Moreover,  the  agency  needs  to  receive 
information  about  reportable  events 
promptly  so  that  it  can  react  rapidly  to 
the  problem  and  thereby  prevent  to  the 
extent  possible,  recurrence  of  any  death 
or  serious  injury. 

2.  One  comment  states  that  FDA  has 
not  identified  the  occurrence  of  any 
death  or  serious  injury  of  which  the 
agency  did  not  have  timely  notice.  The 
comment  also  states  that  FDA  has  not 
identified  any  death  or  serious  injury 
which  would  be  prevented  by  the 
reproposed  rule. 

The  results  of  the  Survey  show  that 
reportable  deaths  and  serious  injuries 
do  occur  for  which  FDA  does  not 
receive  timely  notice.  For  example, 
following  FDA's  receipt  of  a  complaint 
about  an  inter-aortic  pump,  an  FDA 
inspection  uncovered  an  additional  50 
complaints.  The  firm  subsequently 
recalled  the  pump.  In  another  instance, 
following  FDA's  receipt  of  a  complaint 
about  an  intravenous  pump,  an  FDA 
inspection  uncovered  more  than  94 
additional  complaints  and  resulted  in 
major  changes  in  the  device's  labeling. 

FDA's  experience  in  administering  the 
amendments  demonstrates  that  in  these 
and  similar  instances,  the  agency  could 
eliminate  or  reduce  device-related 
deaths  and  serious  injuries  if  FDA  had 
timely  notice  of  reportable  events.  In 
and  of  itself,  of  course,  reporting  under 
the  final  rule  will  not  eliminate  device- 
related  deaths  or  serious  injuries; 


however,  such  reporting  will  enable 
FDA  to  take  action  to  reduce  or  prevent 
deaths  and  serious  injuries  associated 
with  devices. 

3.  Many  comments  contend  that 
FDA's  existing  voluntary  reporting 
system  provides  adequate  collection  of 
and  access  to  information  concerning 
reportable  events.  The  comments  state 
that  the  purpose  of  the  voluntary  system 
is  to  encourage  reports  from  users  to 
manufacturers  to  enable  manufacturers 
to  correct  any  device  problems; 
reporting  to  FDA  will  not  improve  this 
procedure.  FDA  also  received  comments 
stating  that  the  existing  voluntary 
system  is  not  adequate  to  keep  FDA 
informed  of  medical  device  problems. 

FDA  does  not  believe  that  reporting 
under  the  current  voluntary  system  is  an 
adequate  substitute  for  this  final  rule.  At 
present  FDA  receives  reports  of  device 
problems  through  its  voluntary  Device 
Experience  Network  (DEN)  system.  DEN 
consists  of  reports  made  to  the  Problem 
Reporting  Program,  which  is  coordinated* 
by  the  United  States  Pharmacopeial 
Convention,  Inc.,  and  reports  made  to 
the  Government  Wide  Quality 
Assurance  Program  (GWQAP)  and  the 
National  Electronic  Injury  Surveillance 
System  (NEISS). 

Based  on  its  experience,  FDA  does  not 
believe  that  information  about  all 
reportable  events  is  provided  to  FDA 
under  DEN.  As  part  of  the  Problem 
Reporting  Program,  from  time  to  time 
FDA  has  actively  encouraged  the 
reporting  of  adverse  device  experiences 
to  DEN  through  such  organizations  as 
the  American  Association  of  Critical 
Care  Nurses,  the  American  College  of 
Pathologists,  and  the  American  College 
of  Physicians.  During  these  periods,  the 
number  of  device  experience  reports  has 
significantly  increased.  When  there  is 
no  such  encouragement  FDA  believes 
that  many  incidents  go  unreported. 
Through  the  GWQAP  program,  FDA 
receives  complaints  only  about  those 
products  purchased  under  contract  by 
the  Veterans  Administration  and  the 
Department  of  Defense.  Likewise,  NEISS 
is  limited  in  scope;  the  only  device- 
related  problems  that  are  reported  to 
NEISS,  and  subsequently,  to  FDA,  are 
those  medical  problems  that  are  treated 
in  the  emergency  rooms  of  participating 
hospitals. 

FDA  acknowledges  that  the  final  rule 
does  not  require  users  to  report  to 
manufacturers,  importers,  or  FDA. 
Voluntary  reporting  under  DEN  is  not  an 
adequate  substitute  for  the  requirements 
of  the  rule  because  DEN  is  not 
comprehensive  and  because,  as  the 
results  of  the  Survey  show,  information 
that  is  provided  by  users  to 
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manufactiirera  is  not  always  provided 
by  manufactiirers  to  FDA. 

4.  One  comment  argues  that  any  final 
rule  should  require  device  users  to 
report  directly  to  FDA. 

Section  519  of  the  act  authorizes  FDA 
to  issue  regulations  to  require 
manufacturers,  importers,  and 
distributors  to  report  to  FDA  product 
defects  and  adverss  reactions  to  the 
firms'  devices  (see  the  "Statutory 
Authority  and  Legislative  History" 
section  and  paragraph  51  of  this 
preamble).  For  the  reasons  discussed  in 
paragraphs  26a  and  26b  of  this 
preamble,  the  final  rule  does  not  apply 
to  a  distributor  other  than  a  wholly 
owned  distributor,  which  is  considered 
to  be  an  affihale  company  uAder  the 
control  of  the  manufacturer. 
Accordingly,  the  final  rule  applies  to  a 
device  user  only  if  the  user  also  is  a 
manufacturer  or  importer. 

FDA  encourages  device  users  to 
submit  reports  of  device  problems 
through  the  agency's  voluntary  DEN 
system  (see  paragraph  3  of  this 
preamble).  FDA  plans  to  continue  this 
voluntary  system  to  complement  the 
reporting  requirements  of  the  final  rule. 

5.  One  comment  argues  that  the 
reproposed  rule  is  unnecessary  because 
it  duplicates  requirements  under 

§  S  820.162  and  820.198  of  the  CGMP 
regulations  to  investigate  device-related 
incidents  of  death  and  serious  injury. 
The  comment  also  argues  that  under 
§  7.46  (21  CFR  7.46)  of  FDA's  guideline 
on  policy,  procedures,  and  industry 
responsibilities  concerning  recalls,  a 
manufacturer  is  required  to  notify  the 
appropriate  FDA  district  office 
immediately  if  the  manufacturer 
believes  that  one  of  its  marketed 
devices  is  in  violation  of  the  act. 

Under  S  820.162,  after  a  device  has 
been  released  for  distribution,  a 
manufacturer  is  required  to  investigate 
any  failure  of  a  device  or  any  of  its 
components  to  meet  its  performance 
specifications  and  to  establish  and 
maintain  a  written  record  of  the 
investigation,  including  the 
manufacturer's  conclusions  and 
foUowup.  Under  S  820.198,  a 
manufacturer  is  required  to  review, 
evaluate,  and  investigate  any  complaint 
involving  the  possible  failure  of  a  device 
to  meet  any  of  its  performance 
specifications  and  any  complaint 
pertaining  to  injury,  death,  or  any 
hazard  to  safety  and  to  maintain  a 
written  record  of  the  investigation. 
Under  S  820.180,  a  manufactiu-er  is 
required  to  retain  records  of  such 
investigations.  However,  §S  820.162, 
820.198,  and  820.180  do  not  require  any 
report  or  other  information  about  a 
failure  or  complaint  to  be  transmitted  to 


FDA.  In  many  instances,  FDA  becomes 
aware  of  these  failures  and  complaints 
only  when  the  agency  reviews  a 
manufacturer's  records.  Generally,  FDA 
conducts  a  CGMP  inspection,  including 
a  records  review,  at  a  firm  only  every 
other  year.  The  agency  does  not  expect 
that  such  inspections  will  be  conducted 
any  more  frequently  in  the  future.  If  the 
agency  were  to  rely  on  its  inspection  of 
manufacturer  records  for  notification  of 
reportable  events,  there  could  be  as 
much  as  a  2-year  period  intervening 
between  such  an  event  and  the  time  the 
agency  became  aware  of  it.  During  that 
intervening  period,  the  agency  would  be 
able  to  do  little  to  reduce  or  eliminate 
the  risk  presented  by  the  device,  simply 
because  it  would  be  unaware  of  the  risk. 

The  results  of  the  Survey  show  that 
reliance  on  §5  820.162  and  820.198,  as 
suggested  by  the  comments,  would 
require  FDA  to  examine,  during 
estabhshment  inspections,  more  than 
225,000  complaints  to  identify  those  that 
are  reportable  events  under  the  final 
rule.  As  explained  in  the  "Background" 
section  and  paragraph  17  of  this 
preamble,  FDA  could  not  review  225,000 
reports  submitted  to  the  agency  to 
determine  which  ones  required  further 
investigation  by  FDA  and  proceed  in  a 
timely  manner  to  protect  the  public  from 
hazardous  or  potentially  hazardous 
devices.  It  follows  that  the  agency  could 
not  effectively  review  and  process,  on 
site,  more  than  225,000  complaints 
annually. 

In  short,  investigation  of  device 
failures  and  complaints  of  failures  and 
maintenance  of  records  of  such 
investigations,  required  by  the  CGMP 
regulations,  help  achieve  the  public 
health  objectives  of  those  regulations 
but  are  not  a  substitute  for  the  reporting 
requirements  of  this  final  rule.  Also,  the 
CGMP  regulations  do  not  apply  to 
importers. 

Likewise,  FDA's  recall  guidelines  do 
not  require  a  device  manufacturer  or 
importer  to  submit  any  information  to 
the  agency.  Under  S  7.46,  a  firm  is 
requested  to  notify  FDA  voluntarily 
whenever  the  firm  removes  or  corrects  a 
distributed  product  that  t^e  firm 
believes  to  be  in  violation  of  the  act;  any 
submission  under  §  7.46  is  wholly 
voluntary  and  the  failure  to  submit 
information  under  that  section  is  not  a 
violation  of  law.  The  final  rule  makes 
mandatory  the  submission  of  a  report 
whenever  a  manufacturer  or  importer 
receives  or  otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 


importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur. 

6.  One  comment  argues  that  FDA 
should  complete  its  survey  of 
manufacturers'  complaint  files  before 
establishing  reporting  requirements  to 
ensure  that  only  necessary  requirements 
are  imposed. 

FDA  does  not  believe  that  completion 
of  the  Survey  was  a  prerequisite  to  the 
promulgation  of  this  or  any  other 
medical  device  reporting  rule.  As  stated 
in  the  "Background"  section  of  this 
preamble,  however,  FDA  has  completed 
the  Survey.  The  agency  has  concluded 
that  this  final  rrile  imposes  only  those 
requirements  necessary  to  enable  FDA 
to  carry  out  its  responsibilities  to  protect 
the  public  health  and  that  the  data  from 
the  Survey  support  this  conclusion. 

7.  One  comment  recommends  that  any 
final  rule  not  require  submission  of  a 
report  of  a  device  incident  which  could 
be  construed  as  an  admission  that  the 
death  or  serious  injury  was  caused  by 
the  device. 

The  information  required  in  the  report 
is  set  forth  in  8  803.24{c]  of  this  final 
rule.  FDA  does  not  believe  that  the 
submission  of  information  that 
reasonably  suggests  that  a  device  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  will  be  treated  by  the 
courts  as  an  admission  that  the  device 
actually  caused  or  contributed  to  a 
death  or  serious  injury.  FDA  advises, 
however,  that  whether  the  courts  will 
treat  the  submission  of  this  information 
as  an  admission  is  strictly  within  the 
authority  of  the  courts  to  decide,  on  a 
case-by-case  basis. 

8.  Two  comments  argue  that  the 
reproposed  rule  violates  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35),  because  the  requirement  to  report  a 
malfunction,  if.  as  a  result  of  a 
recurrence  of  the  malfunction,  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  is  likely  to 
cause  or  contribute  to  a  death  or  serious 
injury,  calls  for  speculation  and  will 
result  in  reports  of  minor  device 
problems.  A  third  comment  argues  that 
the  reproposed  rule  violates  section 
3506(a)  of  the  Paperwork  Reduction  Act 
of  1980,  which  provides  that  "(ejach 
agency  shall  be  responsible  for  carrying 
out  its  information  management 
activities  in  an  efficient,  effective,  and 
economical  maimer"  because  requiring 
reports  based  on  mere  allegation  is 
speculative,  inefficient  ineffective,  and 
uneconomical. 

FDA  disagrees  with  the  comments. 
The  requirement  to  which  the  first  two 
comments  refer  calls  for  the  exercise  of 
professional  judgment  rather  than 
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speculation  (see  paragrapha  56  and  60  of 
this  preamble).  Further,  if  information 
reasonably  suggests  that  a  device  has 
malfunctioned  and  that  the  device  or 
any  other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfimcticm  were 
to  recur,  the  device  problem  is  not 
"minor."  FDA  has  demonstrated  the 
practical  utility  of  and  the  need  for  the 
information  required  to  be  submitted 
under  the  final  rule.  The  rule 
accordingly  complies  with  the 
Paperwork  Reduction  Act  of  1980. 

The  final  rule  does  not  require  reports 
based  on  "mere  allegation."  For  this 
reason,  the  third  comment  is  not  directly 
relevant.  The  final  rule  requires 
reporting  whenever  information 
"reasonably  suggests"  that  a  reportable 
event  has  occurred.  As  discussed  in 
paragraph  38  of  this  preamble,  if  a 
health  care  professional  informs  a 
manufacturer  or  importer  that  one  of  its 
marketed  devices  (1)  may  have  caused 
or  contributed  to  a  death  or  serious 
injury  or  (2)  has  malfunctioned  and  that 
the  device  or  any  other  device  marketed 
by  the  manufacturer  or  importer  would 
be  likely  to  cause  or  contribute  to  a 
death  or  serious  injury  if  the  malfunction 
were  to  recur,  such  information 
reasonably  suggests  that  a  reportable 
event  has  occurred. 

FDA  beheves  that  it  is  not 
speculative,  inefficient,  ineffective,  or 
uneconomical  for  the  agency  to  require 
the  submission  of  information  about 
reportable  events  before  such  events 
have  been  confirmed  by  the 
manufacturer  or  importer.  Reasonable 
persons  may  differ  as  to  whether  a 
death  or  serious  injury  is  device-related. 
Reasonable  persons  also  may  differ  as 
to  whether,  as  a  result  of  recurrence  of  a 
malfunction,  a  device  is  likely  to  cause 
or  contribute  to  a  death  or  serious 
injury.  FDA,  as  the  public  health  agency 
responsible  for  protecting  the  public 
from  unsafe  devices,  should  make  an 
independent  evaluation  of  the  device's 
role,  if  any,  in  a  reportable  event.  It 
would  be  irresponsible  for  FDA  to  wait 
for  confirmation  of  a  reportable  event  by 
a  manufacturer  or  importer  before 
requiring  reporting  of  any  information 
about  such  event. 

9.  Two  comments  recommend  that  the 
final  rule  not  become  effective  for  180 
days  after  publication  in  the  Federal 
Register  to  enable  manufacturers  and 
importers  to  establish  internal 
procedures  to  administer  the  new 
reporting  requirements. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  90  days  is  a 
reasonable  period  for  manufactiu'ers 
and  importers  to  establish  a  procedtue 


for  complying  with  the  provisions  of  the 
final  rule.  Manufacturers  should  already 
have  in  place  procedures  for 
investigating  device  failures  under 
S  820.162,  for  reviewing,  investigating, 
and  evaluating  device  complaints  under 
S  820.198,  and  for  maintaining  records 
under  9  620.180  (see  paragraph  5  of  this 
preamble).  (Those  provisions  of  the 
CGMP  regulations  became  effective  on 
Dec.  18. 1978.)  Thus,  the  only  additional 
requirements  that  the  final  nile  imposes 
on  manufacturers  are  those  of 
establishing  procedures  for  preparing 
and  submitting  a  report  or  additional 
information  to  the  agency,  and  for 
retaining  records  under  final  §  803.31(d) 
(see  paragraph  90  of  this  preamble). 

FDA  recognizes  that  importers  are  not 
subject  to  the  requirements  of  (S  820.162 
and  820.180.  FDA  believes,  however, 
that  90  days  is  a  sufficient  period  for 
importers  to  establish  a  complaint  file 
and  procedures  for  maintaining  such  a 
file;  to  establish  procedures  for 
preparing  and  submitting  a  report  or 
additional  information  to  the  agency, 
and  to  establish  procedures  for  retaining 
records  under  final  §  803.31  (a)  and  (b) 
(see  paragraphs  89.  90,  and  91  of  this 
preamble). 

To  assure  that  device  manufacturers 
and  importers  are  aware  of  their 
responsibilities  under  this  final  rule, 
FDA  will  mail  to  every  manufacturer 
and  importer  registered  with  FDA  a 
copy  of  the  rule  as  published  in  the 
Federal  Register. 

Economic  Impact 

10.  Many  comments  claim  that  the 
reproposed  rule  would  be  too  costly  in 
comparison  with  any  benefit  to  be 
derived  from  it. 

FDA  disagrees  with  the  comments.  As 
explained  throughout  this  preamble, 
FDA  has  concluded  that  receipt  of 
information  about  reportable  events  is 
necesssary  to  enable  the  agency  to  carry 
out  its  responsibilities  to  protect  the 
public  health.  The  threshold  assessment 
of  the  cost  impact  of  the  final  rule  shows 
that  the  cost  of  the  rule  will  be  no  more 
than  $4  million  based  on  the  submission 
of  25.100  reports.  The  benefits  from  the 
final  rule — the  prevention  or  reduction 
of  device-related  deaths  and  serious 
injuries — justify  the  anticipated  cost  of 
the  final  rule  to  device  manufacturers 
and  importers. 

11.  Several  comments  state  that,  due 
to  the  definition  of  serious  injury  in  the 
reproposed  rule,  FDA  would  require 
reporting  of  minor  device  problems  and 
anticipated  adverse  experiences.  These 
comments  argue  that  FDA  based  its 
threshold  assessment  of  the  reproposed 
rule  on  an  estimate  of  the  number  of 
reports  of  serious  device  problems 


which  would  be  submitted,  thereby 
underestimating  the  number  of  reports 
that  would  be  submitted  to  the  agency. 
The  comments  argue  further  that 
reporting  of  minor  device  problems  and 
anticipated  adverse  reactions  would  not 
provide  any  benefit  to  the  pubUc  health. 

Under  \  803.3(e)  of  the  reproposed 
rule,  a  serious  injury  was  defined  as  an 
injury  that  (1)  is  life  threatening,  (2) 
necessitates  immediate  medical  or 
surgical  intervention,  (3)  results  in 
permanent  impairment  of  a  body 
function  or  permanent  damage  to  body 
structure,  or  (4)  results  in  unanticipated 
temporary  impairment  of  a  body 
function  or  unanticipated  temporary 
damage  to  body  structiu^.  FDA  agrees 
that  some  device  problems  that  led  to 
such  an  injury  could  fairly  be 
characterized  as  "minor"  device 
problems.  FDA.  therefore,  has  revised 
the  definition  of  "serious  injury"  to 
include  an  injury  requiring  medical  or 
surgical  intervention  by  •  health  care 
professional  to  (i)  preclude  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  body  structure  or 
(ii)  relieve  unanticipated  temporary 
impairment  of  a  body  function  or 
unanticipated  temporary  damage  to 
body  structure  (see  final  \  803.3(h)  and 
paragraphs  39.  40,  and  41  of  this 
preamble).  With  this  revision.  FDA 
believes  that  the  threshold  assessment 
for  the  final  rule  does  not  include  the 
cost  of  submitting  reports  of  minor 
device  problems  because  such  reports 
are  not  required  by  the  rule. 

12.  Several  comments  state  that  FDA 
has  neglected  to  include  in  the  threshold 
assessment  for  the  reproposed  rule  any 
estimate  of  the  cost  of  submitting 
additional  information  when  required  by 
FDA  and  of  complying  with  FDA 
inspections  initiated  in  response  to  the 
receipt  of  a  report. 

The  cost  of  submitting  additional 
information  to  FDA  if  required  under 
§  803.24(e)  is  not  significant.  Under 
§  820.162  of  the  CGMP  regulations,  after 
a  device  has  been  released  for 
distribution,  a  manufacturer  already  is 
required  to  investigate  any  failure  of  a 
device  or  any  of  its  components  to  meet 
its  performance  specifications  and  to 
establish  and  maintain  a  written  record 
of  the  investigation,  including  the 
manufacturer's  conclusions  and 
followup.  Under  §  820.198.  a 
manufacturer  already  is  required  to 
review,  evaluate,  and  investigate  any 
complaint  involving  the  possible  failure 
of  a  device  to  meet  any  of  its 
performance  specifications  and  any 
complaint  pertaining  to  injury,  death,  or 
any  hazard  to  safety  and  to  maintain  a 
written  record  of  the  investigation. 
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Accordingly,  any  additional  information 
required  under  S  fl03.24(e)  should 
already  have  been  gathered,  reviewed, 
and  evaluated  under  S{  820.182  and 
820.198.  The  cost  of  complying  with  an 
FDA  inspection  initiated  in  response  to 
the  receipt  of  a  report  cannot  be 
estimated  because  any  such  cost  would 
depend  critically  on  the  results  of  the 
inspection.  For  manufacturers,  virtually 
the  only  costs  hnposed  by  the  final  rule 
are  those  of  establishing  procedures  for, 
and  preparing  and  submitting,  a  report 
or  additional  information  to  the  agency 
and  for  retaining  records  under  final 
§  803.31(d)  (see  paragraphs  90  and  91  of 
this  preamble). 

Under  the  final  rule,  importers  are  not 
required  to  review,  evaluate,  or 
investigate  a  reportable  event.  For 
importers,  therefore,  the  only  costs 
imposed  by  the  final  rule  are  those  of 
establishing  procedures  for,  and 
maintaining,  complaint  files: 
establishing  procedures  for,  and 
preparing  and  submitting,  a  report  or 
additional  information  to  the  agency; 
and  establishing  procedures  for,  and 
retaining,  records  under  final  §  803.31  (a) 
and  (b)  (see  paragraphs  89,  90,  and  91  of 
this  preamble). 

13.  One  comment  states  that  FDA  did 
not  include  in  its  threshold  assessment 
the  cost  of  legal  review  of  a  report 
before  initial  submission. 

The  per  report  cost  used  by  FDA  to 
determine  the  total  cost  of  the  final  rule 
took  into  account  13  independent 
estimates  submitted  to  FDA  ia 
comments  on  the  November  1980 
proposal.  Although  the  estimates  did  not 
include  data  or  information  concerning 
the  cost  of  legal  review,  they  apparently 
include  all  costs  that  those  preparing  the 
estimates  thought  necessary  in 
submitting  a  report  to  FDA.  including 
legal  review.  FDA  notes  that  the  rule 
does  not  require  those  submitting 
reports  to  FDA  to  subject  the  reports 
first  to  legal  review. 

14.  Several  comments  state  that  FDA 
failed  to  include  in  its  threshold 
assessment  for  the  reproposed  rule  the 
costs  of  more  expensive  product  liabiUty 
insurance  and  increased  product 
liability  Utigation  that  would  be  caused 
by  the  reproposed  rule. 

FDA  has  no  reason  or  evidence  to 
believe  that  the  final  rule  will  result  in 
increased  product  liability  litigation  and, 
therefore,  did  not  include  in  its  threshold 
assessment  costs  associated  with  such 
litigation  (see  paragraph  43  of  this 
preamble).  The  cost  of  product  liabihty 
insurance  is  determined  primarily, 
though  not  exclusively,  by  the  product 
liability  experience  of  the  insurance 
carrier.  If  an  increase  in  product  Hability 
litigation  does  not  occur  as  a  result  of 


the  final  rule,  then  an  increase  in 
product  liability  insurance  will  not  occur 
as  a  result  of  tke  final  rule. 

FDA  notes  tkat  cone  of  tbe  ooments 
contains  any  data  to  Mikstantiate  the 
claims  that  product  liability  insurance 
premiums  and  litigation  would  increase 
as  the  result  of  the  promiilgation  of  any 
medical  device  reporting  rule,  nor  do  the 
comments  include  any  basis  for  the 
statement  that  insurance  carriers  will 
raise  the  cost  of  product  liability 
insurance  in  anticipation  of  increased 
product  liability  Utigation. 

15.  Four  comments  contend  that  FDA 
has  underestimated  Ihe  number  of 
reports  that  would  be  received  under  the 
reproposal. 

FDA  agrees  with  the  comments.  In  the 
threshold  assessment  for  the  reproposed 
rule.  FDA  estimated  that  7,050  reporU 
would  be  submitted  annually.  This 
estimate  was  based  on  data  from  DEN. 
which  as  discussed  in  paragraph  3  of 
this  preamble,  is  not  comprehensive. 
Based  on  data  from  the  Survey,  FDA 
estimates  that  under  the  final  rule  no 
more  than  25.100  reports  will  be 
submitted  annually  (see  paragraph  1  of 
this  preamble).  FDA  believes  that  the 
data  collected  under  the  Survey  are 
valid  and  has  used  the  25.100  estimate  in 
its  threshold  assessment  for  the  final 
rule. 

16.  One  comment  claims  that  under 
the  reproposed  rule,  the  diagnostic 
device  industry  would  be  required  to 
submit  2.000.000  reports  each  year. 

FDA  disagrees  with  the  comment. 
Based  on  the  Survey.  FDA  projected  that 
18.000  reports  of  failure  to  diagnose  are 
received  each  year  by  manufacturers  of 
diagnostic  devices.  FDA  estimates  that 
under  the  final  rule,  only  a  fraction  of 
these  failures  to  diagnose  will  be 
required  to  be  reported. 

Scope 

17a.  Several  comments  suggest  that  to 
protect  the  public  health  adequately, 
FDA  return  to  the  reporting 
requirements  in  the  November  1980 
proposal. 

Under  the  1980  proposal, 
manufacturers,  distributors,  and 
importers  would  have  been  required  to 
submit  to  the  agency  reports  concerning 
devices  that  (1)  may  have  caused  a 
death  or  injury:  (2)  may  have  had  a 
deficiency  that  could  result  in  a  death  or 
injury  or  that  could  give  inaccurate 
diagnostic  information  and,  thereby, 
result  in  improper  treatment;  or  (3)  were 
the  subject  of  a  remedial  action  by  the 
manufacturer.  FDA  received  more  than 
200  written  comments  on  tiie  proposed 
rule,  and  30  persons  presented 
information  and  views  at  a  public 
hearing  on  the  proposal.  After  reviewing 


these  commealB.  FDA  tentatively 
concluded  that  4he  fo<}iiiwniBirt» 
proposed  ia  1989  wwnld  have  heea 
unneceMArily  broad,  and  mi^thave 
resulted  in  reports  not  ueefnl  to  tke 
agency  (48  FR  24014).  The  data  from  the 
Survey  support  this  canciusiQn.  Under 
the  proposal.  FDA  would  have  received 
more  than  225.D00  reporls  umraUy  from 
device  maDirfacturers.  Most  of  these 
reports  woukl  have  faeen  for  minar 
device  problems  that  now  are 
adequately  corrected  without  FDA 
involvement  This  figure,  moreover,  does 
not  include  reports  tliat  would  have 
been  received  from  device  disthbutan 
and  importers.  Given  tbe  resources 
available  to  FDA  to  administer  a  device 
reporting  program,  the  agency  could  not 
review  more  than  225.000  reports  eadi 
year,  determine  which  ones  required 
further  investigatioa  and  action  by  Ihe 
agency,  and  take  whatever  steps  were 
necessary  toreduoe  or  etimioate  the 
public's  exposure  to  devices  that  proved 
hazardous  or  potentially  hazardous  ^see 
the  "Backgroiind"  section  and 
paragraphs  1  and  5  of  this  preamble). 
FDA  believes  that  the  reporting 
requirements  of  the  final  rule  %vill  ensure 
that  the  agency  is  informed  of  the  more 
serious  device  problems  that  may 
require  FDA  involvement  to  protect  the 
public  health. 

FDA  advises  that  on  its  own  initiative, 
it  has  revised  final  {{  803.1(a)  and 
803.24  to  require  reporting  whenever 
information  reasonably  suggests  that  a 
device  "may  have"  caused  or 
contributed  to  a  death  or  serious  injury, 
instead  of  whenever  information 
reasonably  suggests  that  a  device  "has" 
caused  or  contributed  to  a  death  or 
serious  injury,  as  was  reproposed  in 
§§  803.1(a)  and  803.24.  FDA  revised  the 
final  rule  in  this  manner  because  the 
agency  needs  to  learn  of  instances  in 
which  there  may  be  an  association,  as 
well  as  a  causal  connection,  between 
the  use  of  a  device  and  a  death  or 
serious  injury.  If  data  or  other 
information  establish  the  existence  of 
such  an  associated,  relabeling  of  the 
device  to  disclose  the  association  may 
be  required  uader  sections  502(a)  and 
201  (n)  of  the  act  (21  U.S.C.  3S2(a)  and 
321(n)).  as  was  the  caseivheD  tke 
occurrence  of  toxic  shock  syndrome  was 
found  to  be  associated  with  the  use  of 
menstrual  tampons  (see  47  FR  26982; 
June  22. 1982)  (21  CFR  8(n.430).  Data  or 
other  information  establishing  the 
existence  of  an  association  between  the 
use  of  a  device  and  a  deatli  or  serious 
injury  also  could  provide  the  basis  for 
action  by  FDA  under  section  518  of  the 
act  to  require  notification  and  other 
remedies.-In  addition,  regulatory  action 
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under  other  provisions  of  the  act, 
publicity,  FDA-requested  recalls  under 
Part  7.  or  educational  programs  could  be 
based  on  a  finding  that  a  death  or 
serious  injury  is  associated  with  a 
device. 

17b.  One  comment  argues  that  FDA 
should  require  manufacturers  and 
importers  to  cease  distribution  of  a 
marketed  device  upon  receipt  of 
information  that  reasonably  suggests 
that  a  death  or  serious  injury  related  to 
the  device  has  occurred. 

The  requirement  recommended  by  the 
comment  is  beyond  the  scope  of  this 
rulemaking  proceeding.  FDA  believes, 
however,  that  imposition  of  an 
unqualified  obligation  to  cease 
distribution  upon  receipt  of  information 
about  a  reportable  death  or  serious 
injury,  before  the  manufacturer, 
importer,  or  FDA  had  conducted  any 
investigation  of  the  event,  would  be 
unwise.  The  decision  to  cease 
distribution  should  be  made  on  a  case- 
by-case  basis,  taking  into  account  such 
factors  as  the  risks  inherent  in.  and  the 
benefits  presented  by,  the  use  of  the 
device,  and  the  nature  of  the 
information  that  reasonably  suggests 
that  the  device  "may  have  caused  or 
contributed  to"  the  death  or  serious 
injury.  FDA  believes  that  where  the 
facts  and  circumstances  warrant,  a 
responsible  manufacturer  or  importer 
will  voluntarily  cease  distribution  of  a 
marketed  device.  FDA  notes  that  where 
the  facts  and  circumstances  are  such 
that  the  device  is  in  violation  of  the  law. 
e  g.,  misbranded  or  adulterated  within 
the  meaning  of  section  501  or  502  of  the 
act  (21  U.S.C.  351  or  352).  the  agency 
will  take  whatever  action  is  necessary 
to  protect  the  public  health. 

18.  One  comment  suggests  that  for 
class  I  (general  controls),  class  II 
(performance  standards),  and  class  III 
(premarket  approval)  devices  FDA 
adopt  the  reporting  requirements 
currently  imposed  by  FDA  as  a 
condition  to  premarket  approval  for 
class  III  devices  that  now  require  such 
approval. 

FDA  disagrees  that  the  reporting 
requirements  referred  to  in  the 
comments  should  apply  to  all  marketed 
devices.  These  requirements  are 
specially  designed  to  enable  the  agency 
to  monitor  the  performance  in  the 
population-at-large  of  devices  which, 
unlike  class  I  and  class  II  devices,  and 
class  III  devices  that  do  not  now  require 
premarket  approval,  do  not  have  a 
history  of  marketing.  For  the  reasons 
discussed  in  paragraph  96  of  this 
preamble,  however,  manufacturers  and 
importers  of  class  III  devices  that  now 
require  premarket  approval  are  subject 
to  the  provisions  of  the  final  rule,  along 


with  any  specific  requirements  imposed 
on  the  approval  orders  for  such  devices 

19.  One  comment  suggests  that  reports 
be  required  if  a  device  does  not  meet  its 
labeling  specifications  or  a  performance 
standard  and.  thereby,  is  ineffective. 
According  to  the  comment,  under  the 
reproposed  rule,  a  report  would  not  be 
required  unless  such  ineffectiveness 
falls  under  the  definition  of  serious 
injury. 

For  the  reasons  discussed  throughout 
this  preamble,  FDA  has  limited  the 
reporting  requirements  under  the  final 
rule  to  instances  in  which  information 
reasonably  suggests  that  a  device  (1) 
may  have  caused  or  contributed  to  a 
death  or  serious  injury  or  (2)  has 
malfunctioned  and  that  the  device  or 
any  other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur.  Although  the  need  for  reports  is 
not  as  great  if  the  ineffectiveness  of  the 
device  does  not  directly  or  indirectly 
pose  a  risk  of  death  or  serious  injury. 
FDA  strongly  encourages  voluntary 
reporting  about  ineffective  devices. 

20.  One  comment  suggests  that  FDA 
exclude  from  the  final  rule  any 
requirement  to  report  adverse 
experiences  disclosed  in  a  device's 
labeling.  The  comment  claims  that  this 
exclusion  would  be  consistent  with 
FDA's  position  stated  in  the  preamble  to 
the  reproposed  rule  (48  FR  24019)  "that 
FDA  may  notify  a  manufacturer  or 
importer  that  a  report  of  a  particular 
type  of  event  is  no  longer  required  (e.g., 
the  injury  reported  becomes  recognized 
by  FDA  as  an  inherent  risk  of  using  the 
device  in  which  event  it  would  become 
part  of  the  product  labeling)." 

FDA  recognizes  that  there  are 
inherent  risks  associated  with  the  use  of 
certain  devices  and  that  the  labeling  for 
some  of  these  devices  properly  informs 
the  user  of  these  risks.  However,  the 
comment  misconstrued  the  statement 
cited  by  the  comment.  Even  if  the 
occurrence  of  a  reportable  event  is 
disclosed  in  the  device's  labeling,  a 
manufacturer  or  importer  is  subject  to 
the  obligation  to  report  information  that 
reasonably  suggests  that  one  of  its 
marketed  devices  may  have  caused  or 
contributed  to  a  death  or  serious  injury. 

In  general,  the  agency  reviews 
labeling  for  medical  devices  before 
marketing  as  part  of  its  review  of  three 
types  of  documents,  premarket  approval 
applications,  reclassification  petitions, 
and  premarket  notification  submissions. 
The  largest  category  of  documents  is 
premarket  notification  submissions 
under  section  510(k)  of  the  act  and 
Subpart  E  of  Part  807  of  FDA's 
regulations  (21  CFR  Part  807).  FDA's 


review  of  these  submissions  is  intended 
to  permit  the  agency  to  determine  the 
status  of  a  postamendments  device 
under  section  513(f)  of  the  act,  which 
requires  premarket  approval  or 
reclassification  of  any  postamendments 
device  that  is  not  "substantially 
equivalent"  to  a  preamendments  or 
reclassified  device.  In  determining 
whether  a  postamendments  device  is 
substantially  equivalent  to  a 
preamendments  or  reclassified  device. 
FDA  considers  whether  the  device 
presents  risks  and  benefits  not 
materially  different  from  those  of  the 
preamendments  or  reclassified  device. 
For  a  postamendments  device  to  be 
"substantially  equivalent,"  its  intended 
use  must  be  the  same  as,  and  its 
materials,  design,  and  energy  source, 
among  other  things,  must  not  differ 
materially  from,  those  of  a 
preamendments  or  reclassified  device. 
In  addition,  any  variation  between  the 
postamendments  device  and  the  already 
marketed  device  must  not  materially 
affect  safety  or  effectiveness.  See  H.R. 
Rep.  No.  94-853,  supra,  at  36.  Congress 
did  not  intend  or  authorize  FDA  to 
review  a  premarket  notification 
submission  for  the  purpose  of 
determining  whether  the 
postamendments  device  that  is  the 
subject  of  the  submission  is  safe  or 
effective,  except  on  a  comparison  basis. 
A  determination  by  FDA  that  a 
postamendments  device  is 
"substantially  equivalent"  is  thus  not  a 
determination  that  the  device  is  not 
adulterated  or  misbranded  and  is 
otherwise  safe  and  effective. 
FDA's  review  of  premarket 
notification  submissions  is  not 
sufficiently  comprehensive  for  the 
agency  to  state  precisely  how  many 
reviewed  devices  have  labeling  that 
discloses,  or  adequately  discloses, 
whatever  risks  are  inherent  in  the  use  of 
the  device.  Furthermore,  some  devices 
have  labeling  that  lists  certain  adverse 
experiences  in  the  precautions  or 
contraindications  section  of  the  labeling 
but  that  does  not  describe  the  frequency 
or  expected  severity  of  the  adverse 
experiences.  For  these  reasons,  final 
§  803.24(a)  requires  that  a  manufacturer 
or  importer  report  to  FDA  whenever 
information  reasonably  suggests  that 
one  of  its  marketed  devices  may  have 
caused  or  contributed  to  a  death  or 
serious  injury,  regardless  of  the  device's 
labeling,  unless,  under  final 
§  803.24(d)(4).  FDA  notifies  the 
manufacturer  or  importer,  in  writing, 
that  a  report  of  a  particular  type  of  event 
is  no  longer  required  (see  paragraph  97 
of  this  preamble). 
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FDA  has  included  ■  naraow  exception 
from  reporting  certain  device 
malfunctions  if.  within  15  days  of  initial 
receipt  of  the  infbmction,  certain 
conditions  are  met.  When  information 
reasonably  suggests  that  a  reportable 
malfunction  has  occurred,  a 
manufacturer  or  importer  is  nevertheless 
not  required  to  report  if  (ij  the 
manufacturer  or  importer  determines 
that  a  death  or  «eriou8  in}ury  has  not 
occurred;  (iij  the  devioe'«  iabeling  sets 
forth  informatian  concerning  the 
potential  for  death  or  the  type  of  serious 
injury  that  the  malfunction  may  cause  or 
contribute  to;  (iii)  the  device's  labehng 
describes  the  raaiftmction.  and  the 
routine  service,  repair,  or  maintenance 
instructions  to  correct  the  malfunction; 
(iv)  the  malfunction  has  occurred  or  is 
occurring  at  or  below  the  frequency  and 
severity  stated  in  the  labeling  or,  if  there 
is  not  any  pertinent  statement  in  the 
labeling,  at  or  below  the  frequency  and 
severity  thai  are  usual  for  the  device: 
and  (vj  the  malfunction  does  not  lead 
the  manufacturer  or  importer  to 
undertake  a  remedial  action  involving 
any  device  other  than  the  device 
product  in  which  the  malfunction 
occurrred  (see  the  discussion  beginning 
at  paragraph  51  of  this  preamble  and 
new  I  803.24(d)(3Kiii)  of  the  final  rule). 
21.  One  comment  suggests  that  only 
reports  of  life-threatening  oocurrences 
be  submitted.  The  comment  explains 
that  when  first  fitted,  many  orthotic  and 
prosthetic  devices  may  cause  discomfort 
to  the  patient  This  discomfort  may 
require  medical  intervention  or  some 
adjustment  that  may  result  in  temporary 
impairment  of  body  function  or 
structure,  aocording  to  the  comment. 

The  agency  believes  that  it  needs  1o 
be  informed  of  events  other  than  life- 
threatening  events,  e.g^  those  that  cause 
permanent  impairment  of  a  body 
function  or  dmnage  to  body  structure. 
Under  the  revised  definition  of  serious 
injury  in  final  {  803.3(h).  however,  an 
injury  that  is  not  hfe  threatening  or  that 
does  not  result  in  pramaneiti  impairment 
is  not  "serious"  ui^ss  the  injury 
necessitates  medical  or  surgical 
intervention  by  a  health  care 
professional  to  preclude  permanent 
impairment  of  a  body  fimction  or 
damage  to  body  stmctore  or  to  relieve 
unanticipated  temporary  impairment  of 
a  body  fimction  or  damage  to  body 
structure  (see  paragraph  3S  of  this 
preamble).  If  the  event  described  in  the 
comment  is  not  a  "serious  injury"  as 
defined  in  §  803.3(h).  then  a  report  is  not 
required. 

22.  One  comment  states  that  U.S. 
manufacturers  {rfM>uld  not  he  required  to 
report  incidents  that  occur  in  foreign 


countries.  The  oomaient  stetes  that 

foreign  manufactiirefs  are  not  ___, 

to  submit  repwrts  to  fDA  conoeraiag 
incidents  that  occur  in  foreign  oaofitries. 
The  comment  thao  aqgaes  that  not 
requiring  U.S.  manufactarers  to  submit 
reports  of  incidents  that  occur  in  foreign 
countries  would  place  U.S. 
manufacturers  in  the  same  oempetitive 
position  as  foreign  manufacturers. 

FDA  disagrees  with  the  comment.  The 
agency  is  interested  in  information 
about  any  reportable  event  without 
regard  to  0»€  location  of  the  event 
because  such  information  may  enable 
FDA  to  assist  in  the  protection  of  the 
public  health.  The  rule  applies  eijusHy  to 
manufacturers  and  importers  because 
both  are  required  to  register  with  FDA. 
If  an  importer  receives  information 
about  a  reportable  event,  a  report  is 
required  regardless  of  the  location  of  the 
event.  FDA  decided  to  exclude  foreign 
manufacturers  from  the  rule  because, 
under  section  519  of  the  act  FDA  does 
not  have  authority  to  require  a  foreign 
manufacturer  that  does  not  offer  a 
device  for  import  into  the  United  States 
to  submit  to  FDA  reports  about  the 
device.  FDA  does  not  believe  thai  this 
lack  of  authority  provides  a  competitive 
advantage  to  a  foreign  manufacturer 
whose  device  is  not  in  commercial 
distribution  in  the  United  States. 

23.  Several  comments  argue  that  any 
final  ruk  should  not  apply  to  dass  1 
devices.  These  xmrnments  argue  that 
class  J  devices  are  not  critical  devices 
within  the  meaning  of  Part  820  or 
significant  risk  devices  within  the 
meaning  of  Part  812  of  RQA's  r^ulations 
governing  investigational  device 
exempUons  (21  CFR  Part  812],  and  that 
Part  820  and  Part  812.  re^ectively, 
contain  different  safeguards  for  these 
types  of  devices. 

As  noted  in  the  preamble  to  the 
reproposal  (48  JTR  24017),  FDA  agrees 
that  in  general,  the  lower  the  level  of 
clasaificatiQn,  tiie  lower  the  idj^  posed 
by  a  device  and  the  less  likelihood  that 
death  or  serioia  ii^ury  would  be 
associated  with  such  device. 
Consequently,  even  without  an 
exemption,  msraifacturers  or  importers 
would  receive,  and  Bub8eqiient}y  report 
to  FDA,  fewer  reports  abnit  deatfn  or 
serious  injuries  asaociatad  with  class  f 
devices  than  they  would  for  class  il  or 
class  III  devices.  Yet  if  information 
reasonably  suggests  that  a  marketed 
device  (1)  may  have  caosed  or 
contributed  to  a  death  or  serious  injury 
or  (2)  has  malfunctioned  and  that  fhe 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contrfbtrte  to  a  death 
or  serious  injury  if  the  malfunction  were 


to  recor.  its  level  •folassfication  is 
irrelevant  BogaidleaB  of  4w  twture  of  a 

marketed  <devaoe  «r  its  olassiftcation. 
FDA  needs  Is  h*  aotilied  ^«rtl 
reportable  events  ae  that  the  agency  can 
respond  to  Iben. 

24.  One  oowunuiit  ai<giies  ^at  FDA 
should  not  impose  any  reporting 
requirements  vmWL  fhe  agency  ties 
promulga  ted  final  irfes  T^astrf^tn^  all 
devices  inte  diass  i  dlass  H.  m  class  DL 
Another  comment  argues  that  any  final 
rule  shorfd  not  «pp^  ts  heanng  aids, 
which  TOA  has  proposed  to  classify  into 
class  n  (47  re  5888;  January  22. 1982). 
because  fhere  allegedly  have  not  been 
any  injuries  associated  wiQi  these 
devices. 

FDA  disagrees  with  these  comments. 
As  discussed  in  paragraph  23  of  this 
preamble,  if  information  reasonably 
suggests  that  one  of  a  manufactxirer's  or 
importer's  mailceted  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injuiy  or  {2)  has  malfunctioned 
and  that  Qie  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur,  FDA 
needs  to  be  notified.  Whether  the  device 
that  is  the  subject  of  the  reportable 
event  has  previously  bean  associated 
with  iniucies  or  is  the  auh^ect  of  a  final 
classification  rule  i»  loelevant  as  is  the 
classification  of  the  device. 

25.  One  '■""^""rr*  saggests  that  the 
phrase  "has  iBlannatiao"  in  reproposed 
S  803.1(a)  be  changed  to  "has  received 
or  becomes  aware  of  iBformation."  This 
comment  clEm&ed  ihat.  as  reproposed.  a 
report  would  be  required  if  an  employee 
of  a  firm  read  a  iouinal  article 
describing  a  device^elated  incident 

FDA  advises  that  it  iatnuled  the 
reproposed  mle  to  mfipLy  in  the 
circumstance  described  by  the  comment 
FDA  has  revised  f  «n.l(a)  in  the  final 
rule  by  substituting  the  phrase  "receives 
or  otherwise  becomes  aware  of 
information"  for  the  phrase  "has 
information"  to  make  dear  this  intent. 
FDA  also  has  revised  S  803^4  in  the 
final  rule  to  specify  that  a  manufacturer 
or  importer  is  required  to  report  when 
the  manufacturer  or  importer  receives  or 
otherwise  becomes  aware  of 
information  in  a  journal  which 
reasonably  suggests  that  a  reportable 
event  involving  one  of  the 
manufacturer's  or  importer's  marketed 
devices  has  occurred  (see  paragraph  53 
of  this  preamble). 

26a.  Several  comments  suggests  that 
independent  distributors  be  required  to 
report  to  manufacturers.  The  comments 
argue  that  in  many  instances,  the 
independent  distributor  rather  than  the 
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manufacturer  of  the  device  receives 
information  about  device  problems. 
According  to  the  comments,  if  the 
independent  distributor  does  not 
provide  this  information  to  the 
manufacturer,  FDA  will  remain 
uninformed  and  the  manufacturer  will 
be  insulated  from  the  reporting 
requirements,  which  will  place  in  an 
unfair  competitive  position  a 
manufacturer  who  sells  directly  to 
device  users. 

As  noted  in  the  preamble  to  the 
reproposed  rule  (48  FR  24016),  FDA 
beliiBves  that  manufacturers  and 
importers  generally  are  the  most 
knowledgeable  about  their  devices  and 
are  best  able  to  evaluate  any  hazards  or 
problems  associated  with  their  devices 
In  all  likelihood,  a  manufacturer  or 
importer  whose  identity  is  known  will 
be  informed  by  device  users  and 
independent  distributors  of  reportable 
events  due  to  the  nature  of  these  events 
Therefore,  under  the  final  rule,  only 
device  manufacturers  and  importers  are 
required  to  report.  If,  after  implementing 
the  final  rule,  FDA  determines  that 
requiring  reports  from  independent 
distributors  is  necessary  to  be  promptly 
informed  of  reportable  events,  the 
agency  will  propose  such  reporting 
requirements. 

FDA  does  not  believe  that  the  final 
rule  places  at  an  unfair  competitive 
advantage  a  manufacturer  that  has 
elected  to  sell  directly  t»  device  users 
FDA  believes  that  the  independent 
distributor  has  ample  incentive  to 
inform,  and  will  inform,  the 
manufacturer  of  reportable  events  and, 
accordingly,  that  such  events  will  be 
reported  to  FDA. 

26b.  One  comment  asks  whether  a 
manufacturer  is  required  to  submit  a 
report  if  information  of  a  death  or 
serious  injury  associated  with  the  use  of 
one  of  its  devices  is  given  to  a 
distributor  that  is  wholly  owned  by  the 
manufacturer. 

FDA  advises  that  for  the  purpose  of 
the  final  rule,  a  wholly  owned 
distributor  is  considered  to  be  an 
"affiliate  company"  under  the  control  of 
the  manufacturer.  Accordingly, 
information  received  by  a  wholly  owned 
distributor  is  deemed  to  be  information 
received  by  a  manufacturer.  Thus,  a 
manufacturer  is  required  to  report  if 
information  about  a  reportable  event 
associated  with  one  of  the 
manufacturer's  marketed  devices  is 
provided  to  a  distributor  that  is  wholly 
owned  by  the  manufacturer. 

27.  One  comment  suggests  that  a 
distributor  be  permitted  to  submit 
reports  on  behalf  of  a  manufacturer  with 
the  manufacturer's  consent.  The 
comment  states  that  some  distributors 


are  much  larger  than  some  small 
manufacturers  and  better  equipped  to 
comply  with  the  reporting  requirements 
of  any  final  rule. 

FDA  disagrees  with  the  comment.  A 
manufacturer  is  ultimately  responsible 
for  its  devices  and  can  easily  furnish  the 
information  required  in  the  report  under 
final  §  803.24(c).  Under  §  820.162  of  the 
CGMP  regulations,  after  a  device  has 
been  released  for  distribution,  a 
manufacturer  is  required  to  investigate 
any  failure  of  a  device  or  any  of  its 
components  to  meet  its  performance 
specifications  and  to  establish  and 
maintain  a  record  of  the  investigation, 
including  the  manufacturer's 
conclusions  and  followoip.  Under 
§  820.198,  a  manufacturer  is  required  to 
review,  evaluate,  and  investigate  any 
complaint  involving  the  possible  failure 
of  a  device  to  meet  any  of  its 
performance  specifications  and  any 
complaint  pertaining  to  death,  injury,  or 
any  hazard  to  safety  and  to  maintain  a 
written  record  of  the  investigation. 
Submission  of  this  information  to  FDA 
pursuant  to  a  request  for  additional 
information  under  final  §  803.24(e) 
should  be  easily  within  the  means  and 
expertise  of  the  manufacturer. 

28.  One  comment  requests  that  FDA 
clarify  whether  the  reproposed  rule 
applies  to  diagnostic  devices.  The 
comment  notes  that  diagnostic  devices 
were  specifically  identified  as  subject  to 
the  provisions  of  the  November  1980 
proposal  and  that  the  reproposal  was 
unclear.  Another  comment  states  that 
reports  of  death  or  serious  injury  due  to 
misdiagnosis  should  not  be  submitted 
because  whether  a  diagnostic  device 
has  caused  or  contributed  to  a  death  or 
serious  injury  is  speculative,  at  best. 

FDA  advises  that,  except  for  in  vitro 
diagnostic  products,  manufacturers  of 
which  are  required  to  be  registered 
under  Part  607  (21  CFR  Part  607)  of 
FDA's  regulations  governing 
establishment  registration  and  product 
listing  for  manufacturers  of  human  blood 
and  blood  products  (see  paragraph  94  of 
this  preamble)  and  for  general  purpose 
articles  (see  paragraph  29  of  this 
preamble),  the  final  rule  applies  to  all 
marketed  devices,  including  diagnostic 
devices.  FDA  agrees  that  it  may  be 
difficult  to  determine  whether  a  death  or 
serious  injury  is  a  result  of  the  failure  of 
a  diagnostic  device  to  perform  properly. 
However,  if  the  information  about  the 
event  reasonably  suggests  (see 
paragraph  38  of  this  preamble)  that  the 
event  may  have  resulted  from  the  failure 
of  a  diagnostic  device  to  perform 
properly,  a  reportable  event  has 
occurred,  and  a  report  is  required. 

29.  One  comment  requests 
clarification  of  the  application  of  the 


reproposed  rule  to  general  purpose 
articles.  The  comment  argues  that 
general  purpose  articles  should  not  be 
subject  to  the  final  rule  even  if  a  person 
manufactures  other  medical  devices  that 
are  subject  to  the  rule. 

FDA  agrees  with  the  comment. 
General  purpose  articles  are  articles 
such  as  chemical  reagents  or  laboratory 
equipment  whose  uses  are  generally 
known  by  a  person  trained  in  their  use 
and  which  are  not  labeled  or  promoted 
for  medical  uses  (see  21  CFR  807.65(c)).  ' 
A  manufacturer  of  general  purpose 
articles  is  not  required  to  submit  reports 
concerning  those  products  even  if  the 
manufacturer  also  markets  other 
medical  devices. 

Definitions 

30.  Many  comments  request  that  FDA 
include  a  definition  of  "Malfunction"  in 
the  final  rule.  According  to  the 
comments,  the  statement  in  the 
preamble  that  "a  device  malfunction 
occurs  whenever  [the  device]  fails  to 
perform  its  intended  function"  is 
inadequate  and  may  result  in  numerous 
unnecessary  reports  (48  FR  24018). 

FDA  notes  that  a  report  about  a 
malfunction  is  required  only  when 
information  reasonably  suggests  that  a 
device  has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur. 

FDA  agrees  that  a  definition  of 
malfunction  should  be  added  to  the  final 
rule.  FDA  has  defined  "malfunction"  in 
final  §  803.3(c)  and  has  redesignated 
reproposed  §  803.3(c)  as  §  803.3(d).  A 
"malfunction"  is  the  failure  of  a  device 
to  meet  any  of  its  performance 
specifications  or  otherwise  to  perform 
as  intended.  Performance  specifications 
include  all  claims  made  in  the  labeling 
for  the  device.  The  intended 
performance  of  a  device  refers  to  the 
objective  intent  of  the  person  legally 
responsible  for  labeling  of  the  device. 
The  intent  is  determined  by  such 
persons'  expressions  or  may  be  shown 
by  the  circumstances  surrounding  the 
distribution  of  the  device.  This  objective 
intent  may,  for  example,  be  shown  by 
labeling  claims,  advertising  matter,  or 
oral  or  written  statements  by  such 
persons  or  their  representatives.  It  also 
may  be  shown  by  the  circumstances  that 
the  device  is.  with  the  knowledge  of 
such  persons  or  their  representatives, 
offered  and  used  to  perform  a  function 
for  which  it  is  neither  labeled  nor 
advertised.  This  definition  was  chosen 
to  make  the  final  rule  consistent  with 
§§  820.162  and  820.198  and  with  the 
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meaning  of  "intended  use"  in  section 
201(h)  of  the  act  (21  U.S.C.  321(h))  and 
§  801.4  of  FDA's  regulations  governing 
the  labeling  of  devices  (21  CFR  801.4). 
("Malfunction"  is  discussed  more 
completely  in  paragraphs  20.  51,  and  56 
through  60  of  this  preamble.) 

31.  One  comment  suggests  changing 
the  definition  of  manufacturer  in 
reproposed  §  803.3(c)  (final  §  803.3(d))  to 
exclude  private  label  distributors  other 
than  those  that  set  specifications  for  a 
device  or  are  importers. 

A  person  who  does  not  perform  any  of 
the  activities  listed  in  §  807.20(a)  (1) 
through  (5).  which  specifies  who  is 
required  to  register,  or  who  is  exempted 
under  §  807.65(e)  from  the  requirement 
to  register,  is  not  subject  to  the 
requirements  of  this  final  rule.  A  private 
label  distributor,  i.e..  a  distributor  that 
obtains  a  device  from  a  manufacturer 
with  the  label  already  applied  and  that 
does  not  repackage  or  otherwise  alter 
the  device's  package  or  label,  is  not 
required  to  register  under  Part  807  and. 
therefore,  is  not  subject  to  the  final  rule. 
The  agency  advises  that  it  intends  to 
monitor  closely  the  effect  of  this 
exclusion  on  the  public  health.  If  FDA 
determines  that  to  protect  the  public 
health  adequately  it  needs  to  make 
private  label  distributors  or  any  other 
persons  subject  to  the  rule,  FDA  will 
propose  appropriate  amendments  to  the 
rule. 

32.  A  comment  argues  that  mail  order 
firms  and  retailers  should  be  excluded 
from  the  definition  of  manufacturer  in 
any  final  rule. 

FDA  advises  that  only  mail  order 
firms  or  retailers  that  are  required  to 
register  under  S  807.20  and  that  are  not 
exempted  under  {  807.65  from  the 
requirement  to  register  are  subject  to  the 
final  rule. 

33.  One  comment  suggests  that  a 
manufacturer  be  defined  as  any  person 
who  is  required  to  list  a  medical  device 
under  Part  807.  other  than  a  person  who 
initially  distributes  a  device  imported 
into  the  United  States.  The  comment 
asserts  that  the  definition  of 
"manufacturer"  in  §  803.3(c)  of  the 
reproposal  as  "any  person  required  to 
register  under  Part  807"  includes 
contract  manufacturers  that 
manufacture  a  device  according  to 
another  firm's  specifications,  as  well  as 
the  firm  that  originally  writes  the 
specifications  and  markets  the  device. 
The  comment  argues  that  the  definition 
is  redundant  and  will  result  in  duplicate 
reports  from  both  the  contract 
manufacturer  and  the  "distributing" 
manufacturer.  The  comment  concludes 
that  by  restricting  the  reporting 
requirements  to  those  firms  listing 
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devices  with  FDA,  duplicate  reports  will 
be  eliminated. 

FDA  disagrees  with  the  comment.  The 
agency  believes  Lhat  the  "distributing" 
manufacturer  rather  than  the  "contract" 
manufacturer  (as  these  terms  are  used  in 
the  comment)  will  be  the  person 
contacted  concerning  a  reportable  event 
because  the  "distributing"  manufacturer 
is  listed  on  the  labeling.  Therefore,  FDA 
does  not  believe  that  duplicate  reporting 
will  result  from  reproposed  S  803.3(c) 
(final  S  803.3(d)).  FDA  advises,  however, 
that  if  the  "contract"  manfacturer 
receives  information  about  a  reportable 
event,  the  "contract"  maufacturer  is 
required  to  report  to  FDA.  FDA  notes 
that  the  "distributing"  manufacturer  is 
required  to  report  because  it  is  required 
to  register  as  a  manufacturer  under 
§  807.20(a)(1). 

34.  One  comment  asks  whether 
"person"  includes  a  corporate  entity. 
It  does.  In  response  to  this  inquiry. 
FDA  has  added  to  the  final  rule  new 
§  803.3(e),  which  defines  the  term 
"person"  as  any  individual,  partnership, 
corporation,  association,  scientific  or 
academic  establishment,  Government 
agency,  or  organizational  unit  thereof,  or 
any  other  legal  entity. 

i")  -St'viTal  commonts  object  to  the 
definition  of  "remedial  action"  in 
reproposed  §  803.3(d)  (final  §  803.3(g)). 
The  comments  claim  that,  as  defined, 
remedial  action  could  include 
"communications"  to  insurance  carriers, 
product  liability  attorneys,  or  employees 
who  are  subject  to  disciplinary  actions. 
The  comments  argue  that  the  definition 
should  be  limited  to  manufacturer 
actions  concerning  the  labeling, 
manufacture,  or  distribution  of  a  device. 

FDA  did  not  intend  nor  does  the 
agency  believe  that  the  definition  of 
"remedial  action"  includes  the 
"communications"  referred  to  in  the 
comments.  Generally,  remedial  actions 
include  notification  or  other  activities 
that  are  directed  to  devices,  health 
institutions,  health  professionals,  device 
users,  manufacturers,  importers, 
distributors,  or  retailers  and  that  are 
intended  to  correct  a  reportable  event. 
FDA  believes  that  such  activities  may 
not  be  limited  to  actions  concerning  the 
labeling,  manufacture,  or  distribution  of 
a  device,  e.g.,  the  repair  of  a  device  in 
the  field. 

36.  One  comment  suggests  that  the 
definition  of  "remedial  action"  in 
rrproposed  §  803.3(d)  (final  §  803. 3(p))  be 
made  consistent  with  that  of  "recall"  in 
§  7.3(g),  which  does  not  include 
withdrawals  or  stock  recoveries. 
Another  comment  suggests  that  the  term 
"remedial  action"  be  changed  to 
"corrective  action"  and  defined  as  any 
action  taken  by  a  manufacturer  or 


importer  as  a  result  of  its  investigation 
in  response  to  information  received 
concerning  a  potential  or  actual  device- 
related  death  or  serious  injury. 

FDA  disagrees  that  the  definition  of 
"remedial  action"  should  be  made 
consistent  with  that  of  "recall"  in 
I  7.3(g).  Although  not  all  market 
withdrawals  or  stock  recoveries 
constitute  "remedial  actions," 
information  about  those  initiated  in 
response  to  reportable  events  is 
necessary  to  enable  FDA  to  take  action 
to  protect  the  public  health. 

FDA  does  not  believe  that  the 
suggested  definition  of  "corrective 
action"  differs  significantly  from  that  of 
"remedial  action"  or  that  changing  the 
term  "remedial  action"  to  "corrective 
action"  would  serve  any  useful  purpose. 

37.  One  comment  suggests  that  FDA 
define  "person  alleges." 

FDA  has  deleted  this  phrase  from  the 
final  rule.  Therefore,  a  definition  is  not 
necessary  (see  paragraphs  8  and  38  of 
this  preamble  concerning  reporting  of 
"allegations"). 

38.  Several  comments  argue  that  the 
phrase  "information  that  reasonably 
suggests  "  in  reproposed  $9  803.1(a)  and 
803.24(a)  is  vague  and  should  be 
defined.  One  comment  suggests  that  if 
the  information  known  to  the 
manufacturer  or  importer  is  such  that 
"reasonable  persons  can  differ  as  to 
whether  a  device  has  caused  or 
contributed  to  a  death  or  serious  injury," 
than  this  information  "reasonably 
suggests"  that  a  reportable  event  has 
occurred. 

FDA  agrees  that  the  phrase 
"information  that  reasonably  suggests" 
should  be  defined.  FDA  has  added  to  the 
final  rule  new  S  803.3(f).  which  provides 
that  "information  that  reasonably 
suggesr.s"  a  conclusion  means  (1) 
information  (such  as  professional, 
scientific,  or  medical  facts  or  opinions) 
from  which  a  reasonable  person  would 
reach  the  conclusion,  and  (2)  a 
statement  to  a  manufacturer  or  importer 
by  a  health  care  professional  (e.g..  a 
doctor  of  medicine,  osteopathy,  dental 
surgery,  podiatry,  or  chiropractic,  or  an 
optometrist,  pharmocist,  registered 
nurse,  or  a  hospital  administrator), 
reaching  the  conclusion. 

Under  final  SS  B03.3(f){l)  and 
803.24(a),  information  that  reasonably 
suggests  a  conclusion  may  be  provided 
by  any  user  of  a  device,  e.g.,  a 
consumer,  or  any  other  person  as 
defined  in  final  {  803.3(e).  Under  final 
§  5  803.3(f)(2)  and  803.24(a),  if  a 
physician,  for  example,  informs  a 
manufacturer  or  importer  that  he  or  she 
had  to  replace  one  of  the  firm's 
implanted  devices  because  the  device 
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malfunctioned  and  a  serious  injury 
occurred,  the  information  provided  by 
the  physician  reasonably  suggests  that  a 
reportable  event  has  occurred.  The 
manufacturer  or  importer  may  not  wait 
until  it  receives  the  device  from  the 
physician  or  until  it  has  conducted  its 
own  analysis  of  the  device  before  it 
reports  under  final  8  803.24(b)(1). 
Similarly,  if  a  serious  injury  did  not 
occur,  but  the  physician  informs  the 
manufacturer  or  importer  that  the  device 
has  malfunctioned  and  that  the  device 
or  any  other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  serious 
injury  (or  death)  if  the  malfunction  were 
to  recur,  the  information  provided  by  the 
physician  reasonably  suggests  that  a 
reportable  event  has  occurred.  The 
manufacturer  gr  importer  may  not  wait 
until  it  receives  the  device  from  the 
physician  or  until  it  has  conducted  its 
own  analysis  of  the  device  before  it 
reports  under  final  5  803.24(b)(2). 

FDA  recognizes  that  new  9  803.3(f)(2) 
provides  that  information  famished  by  a 
heahh  care  professional  is  information 
that  per  se  reasonably  suggests  that  a 
reportable  event  has  occured.  FDA  has 
concluded  that  this  per  se  provision  is 
warranted  because  of  such  persons' 
special  education,  training,  experience, 
expertise,  and  knowledge  with  respect 
to  medical  devices. 

FDA  notes  that  even  if  information 
received  from  a  health  care  professional 
or  any  other  source  initially  appears  to 
require  a  report  a  report  nevertheless  is 
not  required  if.  within  the  time  period 
for  reporting,  the  manufacturer  or 
importer  determines  that  certain 
conditions  are  met  (see  final 
S  803.24(d)(3)  and  paragraph  51  of  this 
preamble). 

39.  Many  comments,  including 
comments  from  OMB>  object  to  the 
definition  of  serious  injsry  in  reproposed 
S  803.3(e)  (final  %  803.3(h)}  on  the  ground 
that  it  would  result  in  the  submission  of 
reports  of  minor  injuries.  Some  of  these 
comments  argue  that  only  permanent 
impairment  or  damage  shonld  be 
reported;  others  argue  that  only 
unanticipated  events  should  be 
reported.  According  to  the  comments, 
users  accept  the  fact  that  some 
unavoidable  risk  may  be  associated 
with  a  device  given  the  condition  of  the 
patient  and  the  inherent  nautre  or 
function  of  the  device.  OMB 
recommends  that  the  phrase 
"necessitates  immediate  medical  or 
surgical  intervention"  in  reproposed 
§  B03.3(e)(2)  (final  S  803.3(h)(3))  be 
qualified  by  the  phrase  "by  a  health 
professional."  OMB  also  recommends 
that  FDA  not  include  in  the  definition  of 


serious  injury  unanticipated  temporary 
impairment  of  a  body  function  or 
unanticipated  temporary  damage  to 
body  structure 

FDA  advises  that  it  intended  the 
definition  of  serious  injury  in  the 
reproposed  rule  to  include  those  serious 
health  problems  that  require  prompt 
action  to  protect  the  pubhc  health  (48  FR 
24018),  In  the  reproposal,  FDA  used  the 
word  "immediate"  to  modify  "medical 
or  surgical  intervention"  and  the  word 
"unanticipated"  to  modify  "temporary 
impairment  of  a  body  function  or 
damage  to  body  structure"  to  eliminate 
reports  of  minor  injury.  The  comments 
have  persuaded  FDA  that  the 
reproposed  definition  could  be 
interpreted  such  that  manufacturers  and 
importers  would  be  required  to  submit 
reports  of  minor  injuries. 

FDA  has  revised  the  definition  of 
serious  injury  in  reproposed  §  803.3(e)(2) 
(final  §  803.3tb)(3))  by  providing  that  the 
medical  or  surgical  intervention  must  be 
undertaken  "^y  a  health  care 
professional"  to  preclude  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  body  structure  or 
to  relieve  unanticipated  temporary 
impairment  of  a  body  function  or 
unanticipated  temporary  damage  to 
body  structure.  FDA  made  the  revision 
because  any  medical  or  surgical 
intervention  that  is  undertaken  by  other 
than  a  health  care  professional  is  likely 
to  be  undertaken  in  response  to  minor 
injuries,  e.g.,  cuts  or  bruises  caused  by 
needle  burrs  on  a  defective  syringe.  FDA 
also  has  revised  the  definition  by 
deleting  the  word  "immediate"  before 
the  phrase  "medical  or  surgical 
infervfittioii"  because  FDA  does  not 
believe  that  an  injury  is  "serious"  only  if 
it  necessitates  immediate,  e.g., 
emergency  or  same  day,  medical  or 
surgical  intervention.  If  a  cardiac 
pacemaker  malfunctions,  explanation 
may  be  indicated,  but  not  always 
immediately.  Thus,  FDA  has  combined 
§  803.3(e)  (2),  (3),  and  (4)  of  the 
reproposal  as  S  803.3(h)(3)  and  has 
revised  final  {  803.3(h)(3)  to  read 
"necessitates  medical  or  surgical 
intervention  by  a  health  care 
professional  to  (i)  preclude  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  body  structure  or 
(ii)  relieve  unanticipated  temporary 
impairment  of  a  body  function  or 
unanticipated  temporary  damage  to 
body  structure." 

FDA  disagrees  with  the  comments 
that  argue  that  only  permanent 
impairment  or  damage  need  be  reported. 
Unanticipated  temporary  impairment  or 
damage  whose  relief  necessitates 
medicai  or  surgical  intervention  by  a 


health  care  professional  is  a  significant 
event.  Such  impairment  or  damage 
cannot  be  successfully  treated  by  a 
lay-person.  Further,  if  left  untreated  by  a 
health  care  professional,  unanticipated 
temporary  impairment  or  damage  could 
well  result  in  permanent  impairment  or 
damage. 

FDA  disagrees  with  the  comments 
that  argue  that  only  unanticipated 
injuries  need  be  reported.  FDA  believes 
that  a  device-related  incident  that  is  life 
threatening,  results  in  permanent  health 
impairment,  or  requires  medical  or 
surgical  intervention  by  a  health  care 
professional  to  preclude  permanent 
health  impairment  should  be  reported  to 
FDA  whether  or  not  anticipated.  Such 
an  incident  is  serious  and  FDA  needs  to 
know  about  it  to  determine,  for  example, 
whether  the  probable  benefits  to  health 
from  the  use  of  the  device  outweigh  the 
probable  risks  of  injury  from  sacb  use, 
and  whether  the  agency  needs  to  take 
any  action  to  ehminate  or  reduce  the 
public's  exposure  to  these  risks.  The 
final  rule  requires  a  report  of  an  incident 
involving  temporary  health  impairment 
only  if  sach  impairment  is  unanticipated. 
The  determination  whether  a  temporary 
health  impairment  is  unanticipated  will 
be  made  by  the  manufactxirer  or 
importer.  To  make  clear  its  intent,  FDA 
has  added  to  final  S  803.3(h)(3),  the 
following  sentence:  "Temporary 
impairment  to  a  body  function  or 
temporary  damage  to  body  structure  is 
unanticipated  if  reference  to  such 
impairment  or  damage  is  not  made  in 
the  labeling  for  the  device  or,  if  such 
reference  is  made  in  the  labeling  for  the 
device,  the  manufacturer  or  importer  of 
the  device  determines  that  such 
impairment  or  damage  has  occurred  or 
is  occurring  more  frequently  or  with 
greater  severity  than  is  stated  in  the 
labeling  for  the  device  or.  if  there  is  not 
any  pertinent  statement  in  the  labeling, 
than  is  usual  for  the  device." 

40i  Several  comments  argue  that 
"unanticipated  temporary  impairment" 
is  too  vague  to  provide  useful  guidance. 
One  of  these  comments  suggests  adding 
to  the  final  rule  language  from  the 
preamble  to  the  reproposal  (48  FR  24018) 
which  stated  that  electrical  shocks, 
severe  lacerations,  or  broken  bones  are 
unanticipated  events.  Another  comment 
asserts  that  the  discussion  in  the 
preamble  is  inadequate  because 
electrical  shocks  are  not  defined  as  to 
severity  or  durateon,  severe  laceration  is 
undefined,  and  aU  broken  bones  are 
consideied  of  equal  seriousness^ 

FDA  believes  that  the  changes  to  the 
definition  of  "serious  injury"  (final 
§  803.3(h)),  discussed  in  paragraiph  39  of 
this  preamble,  make  clear  the  meaning 
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of  "unanticipated  temporary 
impairment."  FDA  does  not  believe  that 
specifying  in  the  final  rule  electrical 
shocks,  severe  lacerations,  or  broken 
bones  will  further  define  "unanticipated 
temporary  impairment,"  or  that  these 
specific  events  need  any  definition. 

41.  One  comment  suggests  that  FDA 
delete  reproposed  5  803.3(e)  (2)  and  (4) 
or  add  to  the  definition  of  serious  injury 
the  concept  of  significant  medical 
intervention  or  significant  temporary 
impairment.  According  to  the  comment, 
many  minor  injuries  are  corrected  by 
medical  intervention  and,  although 
unanticipated,  are  temporary  and 
insignificant. 

FDA  disagrees  with  the  suggestion. 
Under  §  803.3(h)  of  the  final  rule,  a 
serious  injury  is  one  that  necessitates 
medical  or  surgical  intervention  by  a 
health  care  professional  to  preclude 
permanent  health  impairment  or  to 
relieve  unanticipated  temporary  health 
impairment.  FDA  believes  that  this  and 
other  changes  in  final  §  803.3(h).  as 
discussed  in  paragraph  39  of  this 
preamble,  will  eliminate  reports  of 
minor  injuries.  Thus,  there  is  no  need  to 
establish  whether  medical  or  surgical 
intervention  is  "significant"  or  whether 
an  unanticipated  temporary  health 
impairment  that  requires  such 
intervention  is  "significant." 

42.  One  comment  questions  whether 
FDA  intended  that  all  four  conditions 
under  reproposed  J  803.3(e)  (final 
§  803.3(h))  be  satisfied  before  a  report  is 
required  or  whether  it  is  necessary  that 
only  one  condition  be  met.  Another 
comment  suggests  that  FDA  make  each 
condition  under  reproposed  §  803.3(e) 
(final  §  803.3(h))  conjunctive  rather  than 
disjunctive.  Other  comments,  however, 
argue  that  FDA  needs  to  receive  reports 
of  an  event  that  meets  only  one  of  the 
conditions. 

Under  final  §  803.3(h).  there  are  only 
three  types  of  serious  injury.  If  any  one 
of  these  types  occurs,  then  an  injury  is 
"serious"  and  a  report  is  required. 
Making  all  provisions  of  §  803.3(h) 
conjunctive  would  mean  that  an  event 
would  have  to  be  life  threatening  before 
a  report  could  be  required  under  the 
final  rule,  which  would  be  inconsistent 
with  the  intent  of  Congress  in  enacting 
section  519  of  the  act  (see  "Statutory 
Authority  and  Legislative  History"  of 
this  preamble)  and  would  prevent  FDA 
from  adequately  protecting  the  public 
from  serious  health  risks  that  are  less 
than  I-^e  threatening. 

Confidentiality 

43.  Many  comments  express  concern 
that  the  public  availability  of  unverified 
reports  will  lead  to  spurious  product 
liability  claims  or  unjustly  damage  a 


manufacturer's  reputation  and  request 
that  FDA  add  to  the  final  rule  a  section 
on  the  confidentiality  of  reports.  The 
comments  suggest  that  the  reports  be 
considered  trade  secret  or  confidential 
commercial  information  and,  as  such, 
not  available  for  public  disclosure  under 
§  20.61  of  FDA  s  regulations  governing 
public  information  (21  CFR  20.61).  The 
comments  also  suggest  that  the  name  of 
the  manufacturer  or  importer  of  the 
device,  any  patient  or  other  device  user, 
any  health  care  professional,  or  any 
health  care  institution  be  deleted  from  a 
report  before  its  public  disclosure. 

FDA  has  added  to  the  final  rule  new 
§  803.9  Public  availability  of  reports. 
FDA  is  generally  required  under  the 
Freedom  of  Information  Act  (the  FOIA) 
(5  U.S.C.  552)  to  make  publicly  available 
reports  received  under  this  final  rule. 
The  public  availability  of  such  reports  is 
governed  by  the  FOIA  and  Part  20.  As 
specified  in  new  §  803.9,  in  accordance 
with  the  FOIA  and  FDAs  regulations, 
before  a  report  is  made  publicly 
available,  FDA  will  delete  from  the 
report  information  whose  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (see  5 
U.S.C.  552(b)(6);  §  20.63)  or  which 
constitutes  trade  secret  or  confidential 
commercial  or  financial  information  (see 
5  U.S.C.  552(b)(4);  J  20.61).  However, 
FDA  will  make  available  to  a  patient 
who  requests  a  report  all  the 
information  in  the  report  concerning  that 
patient,  except  for  trade  secret  or 
confidential  commercial  or  financial 
information. 

FDA  notes  that  a  good  deal  of 
information  in  reports  of  adverse 
reactions  to  approved  new  drugs  (see  21 
CFR  314.14)  and  in  reports  of  device 
problems  received  under  DEN  is 
publicly  available  (see  §§  20.111  and 
20.113).  None  of  the  comments 
demonstrates  that  a  spurious  product 
liabihty  claim  or  unjust  damage  to  any 
manufacturer's  reputation  has  resulted 
from  the  public  availability  of  such 
reports. 

44.  One  comment  suggests  that  reports 
received  under  any  final  rule  be  kept 
confidential  until  after  FDA's 
investigation  of  the  incident  has  been 
completed.  Another  comment  suggests 
that  a  report  be  released  only  if  FDA 
determines  that  the  incident  is  device 
related. 

Under  §  20.64,  information  submitted 
to  FDA  under  the  final  rule  may  be 
considered  an  investigatory  record 
compiled  for  law  enforcement  purposes 
and.  therefore,  not  available  for  public 
disclosure  until  FDA's  investigation  is 
complete.  FDA  will  determine  on  a  case- 
by-case  basis  whether  $  20.64  applies. 
FDA  does  not  have  the  authority  under 


the  FOIA  or  Part  20  to  withhold  a  report 
submitted  under  the  final  rule  if  the 
agency  determines  that  the  event  that  is 
the  subject  of  the  report  is  not  device 
related. 

45.  One  comment  suggests  that  to 
ensure  the  confidentiality  of  reports 
FDA  destroy  them  1  year  after  the  date 
of  their  receipt. 

FDA  disagrees  with  the  comment.  The 
agency  believes  that  retention  of  the 
reports  for  an  indeterminate  period  will 
enable  the  agency  to  undertake  trend 
analyses  and  to  determine  the  need  for 
regulations,  administrative  or  judicial 
enforcement  actions,  standards, 
guidelines,  or  educational  programs. 

46.  One  comment  suggests  that  reports 
be  kept  confidential  if  there  is  ongoing 
litigation  concerning  the  involvement  of 
the  device  with  a  death  or  serious 
injury. 

Under  the  FOIA  and  Part  20,  FDA  is 
without  authority  to  withhold  publicly 
available  information  because  of 
ongoing  litigation  to  which  the 
government  is  not  a  party.  If  the 
government  is  a  party  to  the  litigation, 
the  information  would  be  withheld  from 
public  disclosure  under  S  20.64  as  an 
investigatory  record  compiled  for  law 
enforcement  purposes. 

47.  One  comment  suggests  that  reports 
submitted  in  response  to  a  request  for 
additional  information  under  reproposed 
S  803.24(e)  be  kept  confidential. 

FDA  lacks  authority  to  categorize  all 
such  reports  as  confidential  (see 
paragraphs  43  and  48  of  this  preamble). 
All  reports  and  additional  information, 
whether  submitted  under  §  803.24  (b)  or 
(e)  of  the  final  rule,  are  subject  to  the 
same  statutes  and  regulations  regarding 
public  disclosure. 

48.  One  comment  suggests  that  before 
disclosing  a  report.  FDA  should  provide 
the  manufacturer  or  importer  an 
opportunity  to  explain  why  public 
disclosure  of  information  submitted  in  a 
report  is  not  required  for  protection  of 
the  public  health. 

The  comment's  suggestion  is 
inappropriate.  Whether  information  is  or 
is  not  required  for  protection  of  the 
public  health  is  not  relevant  to  whether 
the  information  is  exempt  from  public 
disclosure  under  the  FOIA  and  Part  20 
(see  paragraph  43  of  this  preamble). 
Under  {  20.45,  in  situations  where  the 
confidentiality  of  data  or  information  is 
uncertain  and  there  is  a  request  for 
public  disclosure,  FDA  will  consult  with 
the  person  who  has  submitted  or 
divulged  the  data  or  information  or  who 
would  be  affected  by  disclosure  before 
determining  whether  or  not  such  data  or 
information  is  available  for  public 
disclosure. 
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49a.  Many  comments  request  that 
FDA  add  an  express  disclaimer  to  each 
leport  released,  such  as  "Neither  the 
submission  of  information  by  a 
manufacturer  or  importer  pursuant  to 
this  rule,  nor  public  release  of  such 
information,  constitutes  an  admission 
that  a  device  has  malfunctioned  or 
establishes  the  existence  of  any  causal 
connections  between  a  product  and  a 
death  or  serious  injury." 

FDA  cannot  accede  to  the  request. 
Whether  information  submitted  in  a 
report  or  subsequently  released  by  FDA 
constitutes  an  admission  or  establishes 
causation  is  for  litigants  to  dispute,  and 
the  courts  to  decide,  on  a  case-by-case 
basis.  As  explained  in  paragraph  7  of 
this  preamble,  however,  FDA  does  not 
believe  that  the  submission  of  the 
information  required  by  the  final  rule 
will  be  treated  by  the  courts  as  an 
admission. 

49b.  One  comment  suggests  that  the 
final  rule  recognize  that  a  court  order 
may  prohibit  release  of  information  to 
FDA. 

If  a  court  order  prohibits  a 
manufacturer  or  importer  from 
submitting  certain  information  to  FDA. 
the  agency  will  respect  the  order.  FDA 
accordingly  does  not  believe  that  any 
provision  concerning  court  orders  needs 
to  be  included  in  the  final  rule. 

When  a  Report  Is  Required 

50.  Several  comments  argue  that  the 
reproposal  would  require  the  submission 
of  a  report  upon  receipt  by  the 
manufacturer  of  a  mere  allegation  that  a 
death  or  serious  injury  had  been  caused 
by  one  of  its  devices.  These  comments 
claim  that  the  legislative  history  of 
section  519  of  the  act  does  not  authorize 
FDA  to  require  reports  of  allegations 
that  are  unsubstantiated  or  known  to  be 
false.  OMB  states  that  requiring 
reporting  of  unverified  or 
unsubstantiated  allegations  that  a 
reportable  event  has  occurred  would  be 
unreasonable.  OMB  recommends  that 
manufacturers  and  importers  be 
required  to  review  all  such  "allegations' 
%vithin  15  working  days  of  initial  receipt, 
but  should  not  be  required  to  report  to 
FDA  unless  the  manufacturer  or 
importer  determines  that  evidence 
suggests  or  could  reasonably  suggest 
that  a  device  "caused  or  contributed  to  a 
death  or  serious  injury." 

FDA  agrees  that  the  reproposal  would 
have  required  the  submission  of  a  report 
upon  the  receipt  by  a  manufacturer  or 
importer  of  an  allegation  that  a  death  or 
serious  injury  had  been  caused  by  one 
of  its  devices.  As  noted  in  paragraph  8 
of  this  preamble,  hbwever.  the 
requirement  to  report  allegations  has 
been  deleted  from  the  final  rule.  For  the 


reasons  discussed  in  paragraph  38  of 
this  preamble.  FDA  has  provided  in  new 
§  803.3(f).  which  defines  the  phrase 
"information  that  reasonably  suggests," 
that  information  furnished  by  a  health 
care  professional  is  information  that  per 
se  reasonably  suggests  that  a  reportable 
event  has  occurred. 

For  the  reasons  discussed  in 
paragraph  51  of  th's  preamble,  FDA 
does  not  agree  that  information  about 
device-related  deaths  or  serious  injuries 
be  confirmed  before  FDA  may  require 
that  such  information  be  reported  to  the 
agency.  To  carry  out  its  responsibilities 
under  the  act.  the  agency  needs  to  be 
informed  whenever  a  manufacturer  or 
importer  receives  or  otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  one  of  its  marketed 
devices  may  have  caused  or  contributed 
to  a  death  or  serious  injury.  If  the  final 
rule  applied  only  when  information 
reasonably  suggested  that  a  device 
"had"  caused  or  contributed  to  a  death 
or  serious  injury.  FDA  would  not  learn 
of  instances  in  which  there  could  have 
been  an  association,  as  well  as  a  causal 
connection,  between  the  use  of  a  device 
and  a  death  or  serious  injurj'  (see 
paragraph  17  of  this  preamble).  FDA 
notes  that  under  final  §  803.24(d)(3), 
even  if  information  initially  appears  to 
require  a  report,  a  report  nevertheless  is 
not  required  if,  within  the  time  period 
for  reporting,  the  manufacturer  or 
importer  determining  that  certain 
conditions  are  met  (see  paragraph  51  of 
this  preamble). 

51.  Many  comments  argue  that  a 
manufacturer  or  importer  should  be 
required  to  submit  a  report  only  if  the 
manufacturer  or  importer  confirms  that 
a  reportable  incident  is  device  related. 
These  comments  state  that 
manufacturers  and  importers  receive 
many  complaints  that  upon  investigation 
are  determined  not  to  involve  the 
manufacturer's  or  importer's  device. 
One  comment  suggests  that 
manufacturers  or  importers  be  required 
to  submit  unconfirmed  reports  only  if 
FDA  can  assist  in  the  acquisition  of 
information  to  determine  whether  the 
incident  was  device  related.  Other 
comments  argue  that  manufacturers  or 
importers  should  submit  such  reports 
regardless  of  whether  the  manufacturer 
or  importer  believes  the  incident  to  be 
device  related. 

The  legislative  history  provides  that 
reasonable  reporting  requirements 
include  reports  of  defects,  adverse 
reactions,  and  patient  injuries  (see  the 
"Statutory  Authority  and  Legislative 
History"  section  of  this  preamble). 
.\owhere  in  section  519  of  the  act  or  its 
legislative  history  is  FDA's  authority 
limited  to  requiring  only  information 


about  reportable  events  that  have  been 
confirmed  by  the  manufacturer  or 
importer  of  the  device.  The  legislative 
history  clearly  states  that  the  limitations 
under  section  519  of  the  act  should  not 
be  construed  as  restricting  FDA's 
authority  to  obtain  information  needed 
to  ensure  that  the  public  is  protected 
from  potentially  hazardous  devices. 

Where  a  device  may  have  caused  or 
contributed  to  a  death  or  serious  injury, 
FDA,  as  the  public  health  agency 
responsible  for  protecting  the  public 
from  unsafe  devices,  should  make  an 
independent  evaluation  of  the  device's 
role,  if  any,  in  the  death  or  serious 
injury.  So  long  as  a  reasonable  person 
would  conclude  that  a  device  may  have 
caused  or  conti-ibuted  to  a  death  or 
serious  injury,  where  there  is  such  a 
difference  of  opinion.  FDA  should 
review  and  evaluate  the  role  of  the 
device.  Requiring  reports  of  death  or 
serious  injury,  whether  or  not  confirmed 
to  be  device  related,  is  consistent  with 
both  the  existing  requirements  (21  CFR 
310.301)  and  recently  proposed  revisions 
for  reporting  adverse  reactions 
associated  with  new  human  drugs  (47 
FR  46622;  October  19, 1982). 

FDA  notes  that  there  are  cases  in 
which  a  device  malfunctions  and  the 
nature  or  severity  of  the  malfunction  is 
such  that,  although  the  device  did  not 
actually  cause  or  contribute  to  a  death 
or  serious  injury,  the  device  or  another 
device  marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur.  For 
example,  an  incubator  thermostat 
malfunctions  in  such  a  way  that  the 
incubator  could  cause  or  contribute  to  a 
death  or  serious  injury  of  a  premature 
baby;  however,  at  the  time  of  the 
malfunction,  the  incubator  is  not  in  use 
and,  thus,  the  device  does  not  cause  or 
contribute  to  a  death  or  serious  injury. 
Under  a  system  of  reporting  only 
confirmed  device-related  deaths  and 
serious  injuries,  this  type  of  incident 
would  not  be  reported  simply  because 
there  would  not  have  been  a  death  or 
serious  injury  determined  to  have  been 
device-related. 

When  a  manufacturer  or  importer 
receives  or  otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  devices  has 
malfunctioned  and  that  the  device  or 
any  other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur,  the  manufacturer  or  importer 
may  not  wait  until  the  malfunction 
recurs  or  until  a  death  or  serious  injury 
occurs  before  notifying  the  agency  of  the 
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malfunction.  If  FDA  is  to  be  able  to 
prevent  or  reduce  deaths  or  serious 
injuries  from  devices  that  malfunction, 
or  is  to  be  able  otherwise  to  minimize 
the  risk  to  the  public  health  from  such 
devices,  the  agency  needs  to  receive  this 
information  in  a  timely  manner  from  all 
manufacturers  and  importers. 

FDA  recognizes  that  a  manufacturer 
or  importer  may  receive  information  that 
erroneously  attributes  a  reportable 
event  to  one  of  its  devices.  For  this 
reason.  FDA  has  revised  §  a03.24(d)  in 
the  final  rule  to  enumerate  the 
circumstances  in  which  a  report  is  not 
required  even  though  the  manufacturer 
or  importer  has  received  or  otherwise 
become  aware  of  information  that 
initially  appears  to  require  a  report 
under  §  803.24(a).  A  report  respecbng  a 
death  or  serious  injury  is  not  required  if, 
within  5  calendar  days  of  initial  receipt 
of  the  information,  the  manufacturer  or 
importer  determines  that  a  death  or 
serious  injury  has  not  occurred 
(§  803.24(dM3)(i)).  A  report  respecting  a 
death,  serious  injury,  or  malfunction  is 
not  required  if.  within  5  calendar  days  of 
receipt  of  the  information  about  the 
death  or  serious  injury  or  within  15 
working  days  of  receipt  of  information 
about  the  malfunction,  the  manufacturer 
or  importer  determines  that  the 
information  is  erroneous  in  that  the 
device  that  is  the  subject  of  the 
information  was  manufactured  or 
imported  by  another  manufacturer  or 
importer  (§  803.24(d)(3)(ii)).  In  such 
circumstances,  however,  FDA  strongly 
encourages  the  manufacturer  or 
importer  to  report  the  event  to  FDA  and, 
if  known,  to  the  manufacturer  or 
importer  that  actually  marketed  the 
device. 

A  report  respecting  a  malfunction  is 
not  required  if.  within  15  working  days 
of  receipt  of  information  about  the 
malfunction,  (i)  the  manufacturer  or 
importer  determines  that  a  death  or 
serious  injury  has  not  occurred;  (ii)  the 
device's  labeling  sets  forth  information 
concerning  the  potential  for  death  or  the 
type  of  serious  injury  that  the 
malfunction  may  cause  or  contritnite  to; 
(iii)  the  device's  labeling  describes  the 
malfunction,  and  the  routine  service, 
repair,  or  maintenance  instructions  to 
correct  the  malfunction;  (iv)  the 
malfurjction  has  occurred  or  is  occurring 
at  or  below  the  frequency  and  severity 
stated  in  the  labeling  for  the  device  or,  if 
there  is  not  any  pertinent  statement  in 
the  labeling,  at  or  below  the  frequency 
and  severity  that  are  usual  for  the 
device;  and  (v)  the  malfunction  does  not 
lead  the  manufacturer  or  imjjorter  to 
undertake  a  remedial  action  involving 
any  device  other  than  the  device 


product  in  which  the  malfuncticm 
occurred  (§  803.24(d)(3)(iii)). 

52.  One  comment  states  that  isolated 
reports  of  adverse  occurrences  ftxim  use 
of  a  device  may  be  received  by  many 
manufacturers  or  importers  and 
discarded  in  good  faith  as  not  device 
related;  however,  the  reports  aggregated 
by  FDA  may  reveal  a  previously 
unsuspected  device  problem.  Many 
comments  state  that  manufacturers  or 
importers  receive  a  lot  of  complaints 
that,  upon  verification,  are  determined 
to  be  the  result  of  user  error,  a  failure  to 
service  or  maintain  the  device  properiy, 
or  use  of  the  device  beyond  its  labeled 
useful  life.  According  to  the  comments. 
the  submission  of  reports  in  these 
circumstances  will  not  lead  to  any 
public  benefit  and.  therefore,  is  an 
unnecessary  cost  to  the  manufacturer  or 
importer  and  FDA.  One  comment  states 
that  user  error  may  indicate  improper 
instructions,  inadequate  labeling,  or  the 
need  for  an  educational  program. 
FDA  agrees  that  analysis  by  the 
agency  of  information  from  isolated 
reports  submitted  by  many 
manufacturers  and  importers  may  result 
in  the  discovery  of  unsuspected  device 
problems.  FDA  does  not  agree  that 
reportable  events  attributable  to  user 
error,  failure  to  service  or  maintain  a 
device,  or  use  of  a  device  beyond  its 
labeled  useful  life  should  not  be 
reported.  Reportable  events  determined 
by  the  manufacturer  or  importer  to  be 
the  result  of  user  error,  improper  service 
or  maintenance,  or  improper  use  may 
indicate,  for  example,  that  the  device  is 
misbranded  within  the  meaning  of 
section  502(fl  of  the  act  (21  U.S.C.  352(fl) 
in  that  its  labeling  fails  to  bear  adequate 
directions  for  use  or  to  comply  with 
S  801.109  of  FDA's  regulations  governing 
labeling  for  devices.  FDA  agrees  with 
the  comment  that  states  that  reports  of 
events  attributable  to  user  error  also 
may  indicate  the  need  for  an 
educational  program  for  consumers  and 
professional  users. 

53.  One  comment  requests 
clarification  as  to  when  a  manufacturer 
or  importer  has  accumulated  sufficient 
information  to  determine  that  the 
information  "reasonably  suggests"  or 
"alleges"  a  death  or  serious  injury. 
Another  comment  asks  how  allegations 
would  arise,  how  a  manufacturer  or 
importer  would  be  made  aware  of  them. 
and  how  a  mere  allegation  would  be 
reported  to  FDA. 

As  noted  in  paragraph  8  of  this 
preamble,  the  requirement  to  submit  a 
report  based  on  an  "allegation"  has 
been  deleted  from  the  final  rule.  The 
phrase  "information  that  reasonably 
suggests"  is  defined  in  new  $  803.3(f)  of 


the  final  rule  and  diacuned  in 
paragraph  S8  of  diis  praaable.  A 
manufacturer  or  inpoiter  is  reqvred  to 
report  whenever  the  nanufadwer  or 
importer  receives  or  otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  one  of  its  marketed 
devices  (1)  may  have  caused  or 
contributed  to  a  death  or  serious  injury 
or  (2)  has  malhinctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfurrction  were 
to  recur.  Revisions  in  final  f  803.24(a) 
describe  more  specifically  the 
circumstances  in  which  a  report  is 
required:  the  manufacturer  or  hnporter 
receives  or  otherwise  becomes  aware  of 
information  in  the  medical  or  scientific 
literature  which  reasonably  suggests 
that  one  of  its  marketed  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  Injury  if 
the  malfunction  were  to  recur 
(§  803.24(a)(2)(i));  or  the  manufacturer  or 
importer,  through  its  own  research, 
testing,  evaluation,  servicing,  or 
maintenance  of  one  of  its  devices, 
receives  or  othenvise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices 
malfunctions  and  that  the  device  or  any 
other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur  (8  803.24(a)(2)(ii)). 

54.  Many  comments  suggest  that  the 
phrase  "or  a  person  alleges  and  the 
manufacturer  or  importer  is  aware  of  the 
allegation"  be  deleted  from  any  final 
rule.  T7ie  comments  argue  that  any 
reasonable  allegation  would  be  indud^ 
in  the  phrase  "reasonably  suggests."  and 
that  reporting  unreasonable, 
irresponsible,  or  unlikely  allegations 
would  be  an  unnecessary  expenditure  of 
industry  and  FDA  resouices.  The 
comments  further  ar^gue  that  reports  of 
allegations  will  be  mialfeading  to  the 
public  and  uniuady  damage  a 
manufacturer'i  reputation,  that 
disgruntled  employees,  competitors,  or 
other  persons  with  interests  adverse  to 
the  manufactiaer  could  trigger  the 
submission  of  frivoloKS  reports,  and  that 
the  reproposal  would  require  the 
submission  of  information  that  may  be 
erroneous,  vague,  based  upon  idle 
rumor,  or  clearly  absurd. 

FDA  has  deleted  from  the  final  rule 
the  phrase  "or  a  person  alleges  and  the 
manufacturer  or  importer  is  aware  of  the 
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allegation"  (see  paragraph  8  of  this 
preamble),  has  added  new  §  803.3(0  (see 
paragraph  38  of  this  preamble),  and  has 
revised  §  803.24(a)  (see  paragraphs  17. 
25,  and  53  of  this  preamble)  to  define 
more  clearly  when  a  report  is  required. 
FDA  believes  that  these  revisions, 
together  with  the  revisions  in  final 
I  803.24(d)  (see  paragraphs  20  and  51  of 
this  preamble),  address  each  of  the 
concerns  raised  by  the  comments 
without  compromising  FDA's  ability  to 
protect  the  public  health. 

55.  One  comment  suggests  that  FDA 
not  require  the  submission  of  allegations 
during  litigation  where  the  manufacturer 
or  importer  has  a  reasonable  basis  to 
believe  that  the  allegation  is  not  well 
founded. 

Whether  an  allegation  made  in  the 
course  of  litigation  is  required  to  be 
reported  depends  on  whether  the 
allegation  reasonably  suggests  that  one 
of  the  manufacturer's  or  importer's 
marketed  devices  (1)  may  have  caused 
or  contributed  to  a  death  or  serious 
injury  or  (2)  has  malfunctioned  and  that 
the  device  or  any  other  device  marketed 
by  the  manufacturer  or  importer  would 
be  likely  to  cause  or  contribute  to  a 
death  or  serious  injury  if  the  malfunction 
were  to  recur. 

56.  Several  comments  argue  that  a 
report  should  be  required  only  if  a  death 
or  serious  injury  has  occurred  and  that 
device  malfunctions  should  not  be 
reported.  According  to  the  comments, 
the  reproposal  would  require  that  the 
manufacturer  or  importer  determine 
whether  the  malfunction  is  likely  to 
recur,  and  if  it  recurs,  whether  the 
device  may  cause  or  contribute  to  a 
death  or  serious  injury.  The  comments 
believe  that  this  standard  is  too 
subjective.  Other  comments  strongly 
support  requiring  reporting  of 
malfunctions  before  a  death  or  serious 
injury  has  occurred. 

As  explained  in  paragraph  51  of  this 
preamble,  FDA  disagrees  that  only 
incidents  of  death  or  serious  injury 
should  be  reported.  The  purpose  of  a 
report  is  to  enable  FDA  to  take  action 
that  will  eliminate  unnecessary  risks  to 
health  posed  by  medical  devices.  Such 
risks  may  be  identffied  before  a  death  or 
serious  injury  occurs.  For  example,  in 
1983  FDA  learned  of  a  report  of  a  failure 
of  a  weld  on  the  hood  of  an  infant 
radiant  warmer.  The  hood  fell  and 
would  have  struck  the  infant  if  a  nurse 
had  not  been  present  and  caught  the 
hood.  Similarly,  in  1982  FDA  learned  of 
another  instance  in  which  a  defect  in  an 
infusion  pump  in  which  a  valve  motor 
malfunction  resulted  in  the  occasional 
failure  of  the  device  to  medicate  the 
patient.  As  a  result  of  the  malfunction, 
the  pump  could  have  withdrawn  the 


patient's  own  blood  and  reinfused  him 
or  her  with  it.  The  device  was 
subsequently  recalled. 

The  reproposed  rule  did  not,  and  the 
final  rule  does  not,  require  a 
manufacturer  or  importer  to  determine 
whether  a  malfunction  is  likely  to  recur. 
As  explained  in  paragraph  57  of  this 
preamble,  FDA  presumes  that  if  a  device 
malfunctions,  the  malfunction  could 
recur.  Thus,  reproposed  §  803.24(a)  (final 
§  803.24(a))  requires  that  if  information 
reasonably  suggests  that  a  marketed 
device  has  malfunctioned,  the 
manufacturer  or  importer  determine 
whether  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur.  In  this 
context,  the  word  "likely"  means  more 
probable  than  not  and  provides 
adequate  guidance  to  manufacturers  and 
importers. 

FDA  notes  that  if  the  information  is 
received  from  a  health  care  professional, 
the  information  reasonably  suggests  that 
a  reportable  malfunction  has  occurred 
(see  §  803.3(fl  of  the  final  rule  and 
paragraph  38  of  this  preamble),  and  the 
manufacturer  or  importer  does  not 
determine  whether  the  device  or  any 
other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur. 

57.  Several  comments  suggest  that  to 
eliminate  reports  of  routine  service  and 
maintenance,  a  device  malfunction 
should  not  be  required  to  be  reported  if 
such  malfunction  (i)  has  not  recurred 
and  is  not  likely  to  recun  (ii)  did  not 
occur  during  the  performance  of  an 
intended  therapeutic  or  diagnostic  use  of 
the  device;  or  (iii)  was  corrected  or  is 
correctable  by  routine  service  or 
maintenance. 

FDA  agrees  in  part  with  the 
comments.  FDA  believes  that  agency 
resources  allocated  to  the 
implementation  of  this  final  rule  should 
not  be  spent  monitoring  device  problems 
that  can  be  corrected  by  routine  service 
or  maintenance.  As  discussed  in 
paragraph  20  of  this  preamble,  new 
§  803.24(d)(3)(iii)  has  been  added  to 
provide  that  a  report  is  not  required 
under  certain  specified  circumstances. 
FDA  believes  that  these  changes  in  the 
final  rule  will  eliminate  reports  of 
routine  device  service,  repair,  and 
maintenance. 

FDA  disagrees  with  the  comment 
suggesting  that  the  malfunction  must 
recur  or  be  likely  to  recur  before  the 
manufacturer  or  importer  is  required  to 
report.  FDA  presumes  that  if  a  device 
malfunctions,  another  device  marketed 


by  the  manufacturer  or  importer  also 
could  malfunction  because,  generally, 
all  devices  of  the  same  type  are 
produced  under  the  same  manufacturing 
practices.  FDA  also  disagrees  with  the 
comment  that  the  malfunction  must 
occur  during  the  performance  of  an 
intended  therapeutic  or  diagnostic  use  of 
the  device.  A  reportable  malfunction 
under  §  803.24(a)  (1)  or  (2)  of  the  final 
rule  could  occur  when  a  device  is  not  in 
use.  FDA  needs  to  know  about  such 
malfunctions  so  that  it  can  take  action 
to  reduce  or  eliminate  the  risk  of  death 
or  serious  injury  should  the  malfunction 
recur  when  the  device  is  in  use  (see 
paragraphs  51  and  56  of  this  preamble), 

58.  One  comment  argues  that  a 
malfunction  should  not  be  required  to  be 
reported  if  it  results  from  improper  or 
inadequate  maintenance  by  the  user, 
unauthorized  modification,  or  misuse  or 
negligent  handling. 

FDA  disagrees  with  the  comment.  For 
the  reasons  explained  in  paragraph  52  of 
this  preamble,  FDA  does  not  believe  the 
requirement  to  submit  a  report  under 
final  §  803.24(a)  (l)(ii)  or  (2)  should  be 
determined  by  the  manufacturer's  or 
importer's  assessment  whether  the 
malfunction  is  due  to  user  error  or 
misuse. 

59.  One  comment  asserts  that  a  death 
or  serious  injury  should  not  be  required 
to  be  reported  unless  it  is  associated 
with  or  related  to  a  device  malfunction. 

FDA  disagrees  with  the  comment.  A 
device  that  performs  to  its  specifications 
or  otherwise  performs  as  intended  does 
not  "malfunction"  as  defined  in  the  final 
rule.  However,  because  of  flaws  in  its 
labeling  or  because  of  user  error  (see 
paragraph  52  of  this  preamble),  such  a 
device  could  cause  or  contribute  to  a 
death  or  serious  injury.  Therefore,  FDA 
concludes  that  reporting  should  not  be 
limited  in  the  manner  suggested  by  the 
comment. 

60.  One  comment  requests  guidance 
about  who  determines  the  severity  of  a 
malfunction  and  whether  it  would 
generate  a  serious  injury. 

Under  final  §  803.24(a),  the 
manufacturer  or  importer  determines 
whether  information  "reasonably 
suggests  "  (see  §  803.3(f)  of  the  final  rule 
and  paragraph  38  of  this  preamble)  that 
a  malfunction  has  occurred  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur.  If  a  health  care  professional 
informs  a  manufacturer  or  importer  that 
one  of  its  marketed  devices  has 
malfunctioned  and  that  the  device  or 
any  other  device  marketed  by  the 
manufacturer  or  importer  would  be 
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likely  to  cause  or  contribnte  to  a  death 
or  serious  injury  if  the  malfunctron  were 
to  recur,  a  reportable  malfunction  has 
occurred.  In  such  circumBtance.  the 
manufacturer  or  importer  does  not 
determine  the  severity  of  the 
malfunction  or  whether  the  malfunction 
v;ould  generate  a  serious  injury.  In  all 
other  circumstances,  the  manufacturer 
or  importer  is  required  to  make  a 
determination  with  respect  to  the 
likelihood  (see  paragraph  56  of  this    • 
preamble)  that,  as  a  result  of  a 
recurrence  of  the  malfunction,  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  will  cause 
or  contribute  to  a  death  a  serious  injury. 
To  the  extent  that  this  determination 
requires  an  assessment  of  the  severity  of 
the  malfunction,  the  manufacturer  or 
importer  nece.ssarily  would  have  to 
make  such  assessment. 

61.  Three  comments  suggest  that  the 
phrase  "or  contributed  to"  in  reproposed 
§  803.24(a)  be  eliminated  because  it  is 
vague.  The  comments  claim  that  the 
phrase  will  cause  manufacturers  or 
importers  to  submit  a  report  for  every 
service  call  or  even  when  the  device' 
played  only  a  minor  role  in  the 
reportable  event.  One  comment  suggests 
the  phrase  "likely  to  cause  or  contribute 
to"  be  replace  by  "likely  to  be  a 
determinant"  in  the  case  of  a 
malfunction. 

FDA  disagrees  in  part  with  the 
comments.  If  a  manufacturer  or  importer 
receives  information  that  reasonably 
suggests  that  one  of  its  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injurj-  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur,  a  report 
is  required.  In  this  context,  the  phrase 
"contribute  to"  means  to  play  a  part  in 
the  death  or  serious  injury.  As  defined, 
FDA  believes  that  the  phrase 
"contribute  to"  is  not  vague,  provides 
adequate  guidance  to  manufacturers  and 
importers  concerning  a  reportable  event, 
and  will  not  result  in  the  submissions  of 
reports  of  every  service  call.  Deaths  or 
serious  injuries  in  which  a  device  played 
a  part,  however,  are  reportable  events 
under  the  final  rule. 

FDA  disagrees  that  the  phrase  "likely 
to  cause  or  contribute  to"  should  be 
replaced  by  the  phrase  "likely  to  be  a 
determinant '  in  the  case  of  a 
malfunction.  The  latter  phrase  would 
limit  reportable  events  to  those  in  which 
a  malfunction  likely  was  a  cofactor, 
would  be  inconsistent  with  the 
legislative  history  of  the  amendments  in 
general  and  section  519  in  particular. 


and  would  preclude  FDA  from  carrying 
"ut  its  statutory  mandate  to  evaluate  the 
risk,  if  any.  associated  with  potentially 
hazardous  devices. 

Time  Requirements 

62.  Several  comments  ai^e  that  the 
15- working-day  time  period  is  too  long. 
The  comments  recommend  shortening 
the  time  period  for  reporting  a  death  or 
serious  injury.  OMB  notes  that  15 
working  days  is  3  weeks  and  suggests 
that  FDA  reassess  whether  device- 
related  deaths  should  be  reported  earher 
than  3  weeks  after  they  occur.  Several 
comments  state  that  the  time  periods 
used  in  the  November  1980  proposal  (45 
FR  76183),  72  hours  for  reports  by 
telephone  of  death  and  7  working  days 
for  written  reports  of  injury,  would  be 
reasonable  because  under  the 
reproposal  FDA  would  not  require  much 
information  in  the  telephone  or  written 
report. 

FDA  agrees  that  to  enable  timely 
involvement  by  the  agency,  FDA  needs 
to  receive  reports  of  death  and  serious 
injury  sooner  than  15  working  days  after 
the  manufacturer  or  importer  receives  or 
otherwise  becomes  aware  of  the 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices  may 
have  caused  or  contributed  to  a  death  or 
serious  injury.  As  discussed  in 
paragraph  39  of  this  preamble,  FDA  has 
revised  the  definition  of  "serious  injury" 
in  final  5  803.3(h)  to  exclude  minor 
injuries.  For  this  reason,  FDA  believes 
that  serious  injuries  and  deaths  should 
be  subject  to  the  same  reporting 
requirements.  Accordingly,  FDA  has 
revised  final  5  8G3.24(b)  to  require  a 
telephone  report  as  soon  as  possible  but 
no  later  than  within  5  calendar  days  of 
initial  receipt,  by  the  manufacturer  or 
importer,  of  information  that  reasonably 
suggests  that  a  device-related  death  or 
serious  injury  has  occurred. 

FDA  recognizes  that  the  5-calendar- 
day  time  period  for  telephone  reports  of 
device-related  deaths  and  serious 
injuries  is  shorter  than  the  15-working- 
day  time  penod  proposed  for  reports  of 
any  fatal  or  life-threatening  adverse 
drug  experience  not  mentioned  in  the 
product  labeling  (46  FR  46622;  October 
19.  1982).  The  shorter  time  period  is 
warranted  because  the  relationship 
between  a  device  and  a  death  or  serious 
injury  generally  is  easier  to  discern  than 
is  the  relationship  between  a  death  or 
serious  injury  and  a  drug  product;  in  the 
latter  circumstance,  but  not  the  former, 
factors  such  a  clinically  significant 
drug/drug  interactions  or  sensitivity 
reactions  may  make  it  difficult  to 
determine  whether  there  is  any  link 
between  the  product  and  the  death  or 
serious  injury.  For  these  reasons,  FDA 


believes  that  the  5-calendar-day  time 
period  for  providing  FDA,  by  telephotwi, 
information  about  device-related  deaths 
and  serious  injuries  n  reaeonable 

Under  final  $  !»3.24(bMl),  the 
manufacturer  or  importer  is  also 
required  to  submit  a  followtip  vnitten 
report  within  15  working  days  of  initial 
receipt  of  the  information  by  the 
manufacturer  or  importer  requiring  a 
telephone  report. 

FDA  recognizes  that  the  5-day  time 
period  for  telephone  reports  of  deaths 
and  the  15-day  time  period  for  written 
reports  of  serious  injuries  are  longer 
than  those  specified  in  the  November 
1980  proposal.  FDA  emphasizes, 
however,  that  under  Final  \  803.24(b) 
telephone  reports  of  device-related 
serious  injuries  are  required  to  be 
submitted  as  soon  as  possible,  but  no 
later  than  within  5  calendar  days  of 
initial  receipt  of  the  information;  under 
the  proposal  information  about  such 
injuries  would  not  have  been  required 
until  7  working  days  after  receipt  of  the 
information.  The  change  from  3  to  5 
calendar  days  for  reporting  device- 
related  deaths  gives  manufacturers  or 
importers  a  reasonable  time  to  gather 
the  information  specified  in  final 
§  803.24(c)  and  to  determine  under  final 
§  803.24(d)(3)  (i)  or  (li)  that  a  report  is 
not  required. 

63.  Many  comments  state  that  a 
manufacturer  or  importer  should  be 
deemed  to  be  in  compliance  with  any 
final  rule  based  upon  reproposed 
S  803.24(b)  if  the  manufacturer  or 
importer  transmits  the  written  report 
wnthin  the  specified  15-day  time  period. 
Requiring  receipt  by  FDA  within  the  15- 
day  time  period  would  discriminate 
against  manufacturers  and  importers 
located  on,  for  instance,  the  west  coast. 
because  transmittal  time  is  longer  for 
them  than  for  manufacturers  and 
importers  located  close  to  FDA  in 
Maryland,  where  reproposed  J  803.33 
would  require  reports  to  he  submitted. 
FDA  agrees  with  the  comments  and 
has  revised  final  §  803.24(b)  to  require 
that  the  written  report  be  submitted  to 
FDA,  i.e.,  postmarked  or  otherwise 
dated  upon  dispatch,  to  FDA  within  15 
working  days  of  initial  receipt  of  the 
information  by  the  manufacturer  or 
importer, 

64.  Several  comments  request 
clarification  of  whether  the  15-working- 
day  time  period  applies  to  the  written 
report  required  under  reproposed 
S  803.24(a)  and  to  any  additional 
information  required  by  FDA  under 
S  803.24(e). 

The  15-working-day  time  period  in 
final  )  803.24[b)  applies  only  to  the 
written  report.  As  FDA  stated  in  the 
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preamble  to  the  reproposal  (48  FR 
24020).  if  FDA  requires  a  manufacturer 
or  importer  to  submit  additional 
information,  FDA  will  state  in  the 
request  the  date  by  which  the 
manufacturer  or  importer  is  required  to 
submit  the  information.  Final  §  803.24(e) 
has  been  revised  accordingly. 

65.  One  comment  requests 
clarification  as  to  whether  the  15- 
working-day  time  period  applies  if  a 
telephone  report  is  made. 

The  telephone  report  to  which  the 
comment  refers  was  an  option  under 
reproposed  §  803.24(b).  If  such  a  report 
was  made,  a  confirming  written  report 
would  have  been  required  to  be  received 
by  FDA  within  15  working  days  of  initial 
receipt  of  the  information.  As  explained 
in  paragraph  62  of  this  preamble,  under 
final  §  803.24(b)(1),  a  telephone  report 
within  5  calendar  days  is  required  in 
certain  circumstances.  Within  15 
working  days  of  initial  receipt  of  the 
information,  a  written  report  is  required 
to  be  submitted  tc  FDA.  Thus,  the  15- 
working-day  time  period  still  applies 
when  a  telephone  report  is  made. 

66.  Several  comments  suggest  that  the 
15-working-day  time  period  in 
reproposed  §  803.24(b)  be  extended  to  at 
least  30  days.  The  comments  argue  that 
such  a  time  period  would  allow 
importers  time  to  consult  with  the 
foreign  manufacturers  before  submitting 
reports  and  would  allow  all 
manufacturers  time  to  obtain  the 
information  required  in  the  report  by 
reproposed  §  803.24(c).  Other  comments 
suggest  that  FDA  permit  manufacturers 
or  importers  to  request  extensions  of 
time,  if  necessary,  to  obtain  the  required 
information. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  it  would  be 
inconsistent  with  section  519  of  the  act 
and  its  legislative  history  and  with 
FDA's  responsibility  to  protect  the 
public  health  for  the  agency  to  permit 
manufacturers  or  importers  to  wait  30 
working  days — a  month  and  a  half — 
before  reporting  to  FDA  that  one  of  its 
marketed  devices  may  have  caused  or 
contributed  to  a  death  or  serious  injury 
In  response  to  comments  arguing  that 
the  15-working-day  time  period  in  the 
reproposal  would  be  too  long,  after 
reconsidering  the  appropriateness  of 
that  time  period,  especially  in  light  of 
the  minimal  amount  of  information  that 
is  required  to  be  included  in  the  report, 
and  as  discussed  in  paragraph  62  of  this 
preamble,  FDA  has  concluded  that  it  is 
reasonable  to  require  the  prompt 
submission  of  information  that 
reasonably  suggests  that  a  device  may 
have  caused  or  contributed  to  a  death  or 
serious  injury.  Therefbre,  the  final  rule 
requires  a  manufacturer  or  importer  to 


provide  such  information  to  the  agency 
as  soon  as  possible,  but  no  later  than 
within  5  calendar  days  of  its  initial 
receipt  (see  paragraph  62  of  this 
preamble).  FDA  believes  that 
manufacturers  and  importers  should  be 
able  to  assemble,  process,  and  submit 
the  information  required  in  the  report 
within  the  allotted  time  period.  The  final 
rule  does  not  require  that  the 
manufacturer  or  importer  provide  in  the 
report  under  final  §  803.24(c)  any 
information  not  in  its  possession  (see 
paragraphs  12,  69.  and  81  of  this 
preamble).  Therefore,  an  extension  of 
time  should  not  be  necessary. 

67.  Several  comments  suggest  that  the 
phrase  "essential  information"  in 
reproposed  §  803.24(b)  be  eliminated 
because  it  is  vague  and  that  the  phrase 
'the  information  in  §  803.24(c)"  be  used. 

FDA  agrees  with  the  comment  and 
has  revised  final  §  803.24(b)  (1)  and  (2) 
accordingly 

68.  Several  comments  argue  that  FDA 
should  require  only  one  submission 
concerning  a  reportable  event,  and  that 
this  information  should  be  required  to 
be  submitted  only  after  the 
manufacturer  or  importer  has  completed 
its  investigation  of  the  event. 

FDA  disagrees  with  the  comment. 
Only  a  minimal  amount  of  information 
aliout  a  rf^portfible  event  is  required  in 
the  report  under  final  §  803.24(c).  If 
information  reasonably  suggests  that  a 
marketed  device  (1)  may  have  caused  or 
contributed  to  a  death  or  serious  injury 
or  (2)  has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur,  FDA  needs  to  be  promptly 
advised  to  evaluate  the  possible  risk  to 
health  posed  by  the  device  and  to  take 
whatever  steps  are  necessary  to  reduce 
or  eliminate  the  public's  exposure  to  this 
risk.  In  some  cases,  FDA  may  conclude 
that  the  information  provided  in  the 
report  is  adequate  for  FDA  to  take 
whatever  additional  action  is  necessary 
to  protect  the  public  health.  In  other 
cases,  FDA  may  conclude  that  further 
action  by  FDA  or  the  manufacturer  or 
importer  is  not  necessary.  In  still  other 
cases,  FDA  may  determine  that  to 
protect  the  public  health  the  agency 
needs  information  in  addition  to  that 
provided  in  the  report.  The  submission 
of  a  report  to  FDA  soon  after  the 
reportable  event  has  occurred  will 
enable  the  agency  to  initiate  its  own 
investigation,  if  deemed  necessary,  or  to 
assist  the  manufacturer  or  importer  in 
obtaining  information  from  third  parties. 
Thus,  whether  FDA  will  need 
information  about  a  reportable  event  in 
addition  to  that  provided  under  final 


§  803.24(c)  will  depend  on  the  facts  and 
circumstances  of  each  matter.  In  any 
case,  for  the  reasons  discussed  in 
paragraphs  50.  51,  53,  and  57  of  this 
preamble.  FDA  has  concluded  that  it 
should  not  delay  its  review  or  any 
investigation  of  a  reportable  event  until 
after  a  manufacturer  or  importer  has 
completed  its  investigation  of  the  same 
event. 

69.  One  comment  argues  that  FDA 
may  require  only  the  submission  of 
information  in  the  possession  of  the 
manufacturer  or  importer  and  that  FDA 
does  not  have  authority  to  require  that  a 
manufacturer  or  importer  collect  the 
additional  information. 

FDA  disagrees  with  the  comment. 
Section  519(a)  of  the  act  authorizes  FDA 
to  require  manufacturers  and  importers 
to  maintain  such  records,  make  such 
reports,  and  provide  such  imformation 
to  FDA  as  may  reasonably  be  necessary 
to  assure  that  devices  are  not 
adulterated  or  misbranded  and  are 
otherwise  safe  and  effective  for  human 
use.  Nowhere  in  section  519  of  the  act  or 
its  legislative  history  is  there  any 
indication  that  Congress  intended  to 
limit  FDA's  authority  in  the  manner 
claimed  by  the  comment.  Moreover, 
section  519(a)(5)  of  the  act  provides  that 
the  agency  may  not  require  the 
manufacturer  or  importer  of  a  class  I 
device  to  maintain  for  such  a  device 
records  respecting  information  not  in  its 
possession  or  to  submit  with  respect  to 
such  device  information  not  in  its 
possession,  unless  such  report  or 
information  is  necessary  to  determine  if 
the  device  should  be  reclassified  or  is 
adulterated  or  misbranded.  Thus,  by 
negative  implication,  as  well  as  its 
explicit  language,  section  519(a)  of  the 
act  authorizes  FDA  to  require  the 
collection  and  submission  of 
information  not  in  the  possession  of 
manufacturer  or  importer,  albeit  with 
certain  limitations  on  that  authority 
insofar  as  class  I  devices  are  concerned. 

FDA  advises,  however,  that  nothing  in 
the  final  rule  requires  a  manufacturer  or 
importer  to  submit  to  FDA  information 
not  in  the  possession  of  the 
manufacturer  or  importer  (see  §  803.24 
(c)  and  (e)  of  the  final  rule  and 
paragraphs  12,  66,  and  81  of  this 
preamble).  In  any  event,  under  §  820.162 
of  the  CGMP  regulations,  after  a  device 
has  been  released  for  distribution,  a 
manufacturer  already  is  required  to 
investigate  any  failure  of  a  device  or 
any  of  its  components  to  meet  its 
performance  specifications  and  to 
establish  and  maintain  a  writtem  record 
of  the  investigation,  including  the 
manufacturer's  conclusions  and 
followup.  Under  §  820.198,  a 
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manufacturer  already  is  required  to 

review,  evaluate,  and  investigate  any 

complaint  involving  the  possible  failure 

of  a  device  to  meet  any  of  its 
performance  specifications  and  any 

complaint  pertaining  to  injury,  death,  or 
any  hazard  to  safety  and  to  maintain  a 
written  record  of  the  investigation.  FDA 
believes  that  the  information  listed  in 

§  803.24(e)  which  may  be  required  by 
FDA  is  information  that  would  be 
included  in  the  written  record  of  an 
adequate  investigation  under  §  820.162 
or  i  820.198.  As  explained  in  paragraph 
12  of  this  preamble,  importers  are  not 
required  to  review,  evaluate,  or 
investigate  a  reportable  event. 

70.  Many  comments  argue  that 
reproposed  §  803.24(c)  should  be  revised 
to  require  in  the  report  only  information 
"to  the  extent  known"  by  the 
manufacturer  or  importer  when  the 
report  is  due.  Manufacturers  and 
importers  claim  that  this  qualifying 
phrase  is  needed  because  the 
information  necessary  to  evaluate  a 
complaint  often  is  in  the  hands  of  a  third 
party,  e.g.,  a  physician  or  health  care 
institution,  that  is  reluctant  to  allow  a 
manufacturer  or  importer  access  to  the 
information  until  the  third  party  has 
completed  its  own  independent 
investigation,  if  at  all. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  the  information  listed 
under  S  803.24(c)  (1),  (2).  (3),  (5),  and  (6) 
will  be  known  by  the  manufacturer  or 
importer  and  is  critical  to  the  agency's 
ability  to  initiate  any  investigation  that 
needs  to  be  conducted.  FDA  notes  that, 
under  the  reproposed  and  final  rule,  the 
information  listed  in  §  803.24(c)(4)  is 
required  to  be  submitted  only  "to  the 
extent  known."  On  its  own  initiative, 
FDA  has  added  the  following  language 
to  final  S  803.24(c)(1):  "and.  to  the  extent 
known,  the  model,  catalog,  or  other 
identification  number  or  code  of  the 
device,  and  the  manufacturing  lot  or 
serial  number  of  the  device." 

71.  Many  comments  argue  that 
manufacturers  and  importers  should  be 
allowed  to  submit  additional 
information  concerning  a  reportable 
event  at  any  time,  regardless  of  whether 
the  manufacturer  or  importer  states  in 
the  report  that  additional  information 
will  be  submitted. 

FDA  agrees  with  the  comments  and 
advises  that  it  will  accept,  at  any  time, 
additional  information  submitted  by  a 
manufacturer  or  importer.  Unless  a 
manufacturer  or  importer  notifies  FDA 
in  the  report  under  final  §  803.24(c)  that 
it  intends  to  submit  additional 
information,  however,  FDA  will  presume 
that  such  information  will  not  be 
submitted. 


72.  One  comment  suggests  that 
reproposed  {  803.24(c)(6)  be  deleted, 
arguing  that  a  manufacturer  or  importer 
always  will  submit  additional 
information  to  FDA  because  the  report 
has  placed  the  matter  on  public  record. 
Another  comment  suggests  that 
reproposed  S  803.24(c)(6)  be  modified  to 
state  whether  the  report  is  complete,  not 
whether  additional  information  will  be 
submitted.  Still  another  comment 
objects  to  FDA  requesting  that  a 
manufacturer  or  importer  specify  when 
the  additional  information  will  be 
submitted,  arguing  that  this  information 
often  must  be  obtained  from  a  third 
parly.  According  to  the  comment,  FDA 
should  at  most  request  an  "expected 
[estimated]  time  frame." 

Section  803.24(c)(6)  of  the  reproposal 
provided  that  a  medical  device  report 
was  to  "(sjtate,  if  the  manufacturer  or 
importer  intends  to  submit  additional 
information,  when  such  information  will 
be  submitted."  According  to  the 
preamble,  however,  §  803.24(c)(6) 
provided  that  a  medical  device  report 
was  to  "state  whether  the  manufacturer 
or  importer  intends  to  submit  additional 
information,  and,  if  so.  when  such 
information  will  be  submitted"  (48  FR 
24019).  The  language  in  the  preamble 
accurately  reflected  FDA's  intent,  and 
the  comments  responded  to  that 
language.  Final  §  803.24(c)(6)  has  been 
modified  to  be  consistent  with  FDA's 
intent,  as  expressed  in  the  preamble  to 
the  reproposal. 

The  agency  does  not  believe  that 
every  manufactiirer  and  importer 
always  will  submit,  on  a  voluntary 
basis,  additional  information.  The 
reason  for  requiring  a  statement  of  a 
manufacturer's  or  importer's  intent  to 
submit  additional  information  is  to 
assist  FDA  with  the  utilization  of  its 
resources  to  investigate  reportable 
events.  To  reduce  the  reporting  burden 
on  the  medical  device  indusrty,  FDA  is 
providing  that  manufacturers  and 
importers  may  submit  in  the  report 
under  final  §  803.24(c)  a  minimal  amount 
of  information  about  a  reportable  event. 
In  certain  instances,  however,  the 
protection  of  the  public  health  will 
require  that  FDA  initiate  its  own 
investigation  of  an  event  and  may 
require  that  the  agency  obtain  more 
information  from  the  manufacturer  or 
importer  about  the  event.  By  providing 
that  a  manufacturer  or  importer  state  in 
the  report  under  final  §  803.24(c) 
whether  it  intends  to  submit  additional 
information  and,  if  so,  to  declare  when 
such  additional  information  will  be 
submitted,  FDA  will  be  better  able  to 
determine  whether  its  investigation  can 
proceed  on  the  basis  of  the  report,  and. 


where  the  manufacturer  or  importer 
states  that  additional  information  will 
be  submitted,  and  when,  whether  it  may 
defer  such  investigation  pending  receipt 
of  the  additional  information.  Revising 
§  803.24(c)(6)  to  require  a  statement 
from  a  manufacturer  or  importer  about 
whether  the  report  is  complete  would 
not  provide  FDA  with  the  information  it 
needs  to  allocate  its  resources  properly. 
FDA  does  not  agree  with  the  comment 
suggesting  that  FDA  should  at  most 
request  an  "expected  time  frame"  for  the 
submission  of  additional  information. 
Given  the  seriousness  of  the  events 
required  to  be  reported,  FDA  accepts  an 
estimated  time  frame  which  the 
manufacturer  or  importer  could  change 
without  notifying  FDA. 

73.  On  its  own  initiative,  FDA  has 
added  to  the  final  rule  new 
§  803.24(c)(7),  which  requires  that  the 
manufacturer  or  importer  state  in  the 
report  FDA  whether  the  reported  event 
is  occurring  more  frequently  or  with 
greater  severity  than  is  stated  in  the 
labeling  Tor  the  device  or,  if  there  is  not 
any  pertinent  statement  in  the  labeling, 
than  is  usual  for  the  device,  if  such 
information  is  available.  FDA  needs  this 
information  to  assist  the  agency  in 
determining  the  significance  of  a 
reported  event  and  whether  to  begin  its 
own  investigation. 

On  its  own  initiative,  FDA  also  is 
adding  to  the  final  rule  new 
S  803.24(e)(7),  which  provides  that,  if 
requested  by  FDA,  the  manufacturer  or 
importer  shall  submit  to  FDA  (1)  all  the 
information  on  the  basis  of  which  the 
manufacturer  or  importer  determined 
that  the  reported  event  is  occurring  more 
frequently  or  with  greater  severity  than 
is  stated  in  the  labeling  for  the  device  or, 
if  there  is  not  any  pertinent  statement  in 
the  labeling,  than  is  usual  for  the  device: 
and  (2)  any  evaluation  or  analysis 
available  to  or  used  by  the  manufacturer 
or  importer  in  making  this 
determination.  In  the  final  rule,  FDA  has 
redesignated  reproposed  §  803.24(e)  (7) 
through  (10)  as  §  803.24(e)  (8)  through 
(11). 

74.  One  comment  argues  that  requiring 
a  manufacturer  or  importer  to  submit  to 
FDA  any  of  the  evaluations  specified  in 
reproposed  S  803.24(e)  (final  §  803.24(e)) 
would  violate  a  manufacturer's  or 
importer's  constitutional  rights  because 
such  information  may  be  self- 
incriminating. 

These  requirements  do  not  violate  any 
privilege  against  compelled  self- 
incrimination.  That  privilege  attaches 
only  to  a  person  in  his  or  her  individual 
capacity,  and  is  available  neither  to  a 
collective  entity,  such  as  a  business 
enterprise,  nor  to  an  individual  acting  in 
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a  representative  capacity  on  behalf  of  a 
collective  entity.  California  Bankers 
Assn  V.  Schultz.  418  U.S.  21,  55  (1974): 
Bellis  V.  United  States.  417  U.S.  85 
(1974);  United  States  v.  Kordel.  397  U.S. 
1,  8  (1970);  Curcio  v.  United  States.  354 
U.S.  118, 122  (1«7);  United  States  v. 
White.  322  U.S.  694,  699  (1944);  Wilson 
V.  United  States,  221  U.S.  361,  382-384 
(1911);  HaJe  v.  Henkel.  201  U.S.  43,  74-75 
(1906).  Even  for  individuals,  the  privilege 
against  compelled  self-incrimination  is 
inapplicable  where  a  reporting 
requirement  is  applied  to  an  "essentially 
noncriminal  and  regulatory  area  of 
inquiry,"  where  self -reporting  is  the  only 
feasible  means  of  securing  the  required 
infonnatioQ.  and  where  the  requirement 
is  not  applied  to  a  "highly  selective 
group  inherently  suspect  of  criminal 
activities"  in  an  "area  permeated  with 
criminal  statutes."  California  v.  Byers. 
402  U.S.  424. 430  (1971);  see  Marchetti  v. 
United  States,  390  U.S.  39  (1968); 
Albertson  v.  SACB.  382  U.S.  70.  79 
(1965);  Shapiro  v.  United  States.  335  U.S. 
1  (1948).  FDA  concludes  that  each  of 
these  conditions  is  met  here  and 
therefore  tkat  the  privilege  against  self- 
incrimination  does  not  apply  to 
individuals  subject  to  the  final  rule. 

75.  One  comment  suggests  that 
reproposed  S  803.24(e)  be  revised  to 
avoid  duplication  with  any 
recordkeeping  requirement  under  Part 
820. 

FDA  does  not  believe  that  any 
provision  of  the  final  rule  duplicates  any 
provision  of  Part  820.  The  rule  merely 
requires  that  in  the  case  of  a  reportable 
event,  some  or  all  of  the  information 
required  to  be  maintained  under  Fart 
820  be  submitted  to  FDA. 

76.  Many  comments  argue  that  any 
additional  information  required  under 
reproposed  §  803.24(e)  should  be  limited 
to  information  to  the  extent  known  by 
the  manufacturer  or  importer.  The 
comments  claim  that  generally,  the 
information  needed  to  complete  a  report 
is  in  the  possession  of  a  third  party,  e.g.. 
health  care  provider,  and  assert  that  the 
third  party  may  be  unwilling  to  allow 
the  manufacturer  or  importer  access  to 
the  information. 

To  the  extent  that  the  information 
listed  under  |  803.24(e)  is  not  in  the 
possession  of  the  manufacturer  or 
importer,  and  is  not  required  to  be 
obtained  under  §§  820.162  and  820.198  of 
the  CGMP  regulations,  the  information 
is  only  required  if  available  (§  803.24(e) 
(4).  (5),  (6),  and  (10)).  FDA  acknowledges 
that  a  complete  description  of  the 
reportable  event  may  be  unavailable  to 
the  manufacturer  or  importer.  Therefore, 
FDA  has  revised  S  803.24(e)(3)  to 
provide  that  if  a  complete  description  of 
the  reportable  event  is  unavailable,  the 


manufacturer  or  importer  shall  state  the 
reason  for  its  unavailability. 

77.  Many  comments  on  reproposed 
§  803.24(e)  argue  that  a  request  for 
additional  information  should  be  in 
writing  and  should  state  the  basis  for 
FDA's  conclusion  that  such  information 
is  needed  to  protect  the  public  health. 

FDA  agrees  in  part  with  the 
comments.  In  some  cases,  FDA  may 
conduct  an  on-site  inspection  in 
response  to  information  received  about 
a  reportable  event.  In  such  cases, 
section  704(e)  of  the  act  and  final 
S  803.31  (c)  end  (d)  require  the 
manufacturer  or  importer  to  permit  any 
authorized  FDA  employee  at  all 
reasonable  times  to  have  access  to  and 
to  copy  and  verify  records  of  reportable 
events.  FDA  agrees,  however,  that  a 
request  for  additional  information  under 
final  S  803.24(e)  should  be  in  writing  and 
should  state  the  reason  or  purpose  such 
information  is  being  required.  The 
agency  has  revised  §  803.24(e)  to 
provide  that  any  request  for  additional 
information  under  that  section  will  be  in 
writing,  will  state  the  reason  or  purpose 
for  which  the  information  is  being 
requested,  and  will  specify  a  due  date 
for  the  submission  of  the  information. 

78.  Several  comments  suggest  that 
FDA  include  in  any  final  rule  criteria 
specifying  when  FDA  will  require  the 
submission  of  additional  information. 

FDA  will  review  each  report 
submitted  under  final  5803.24(b)  and 
determine  on  a  case-by-case  basis 
whether  the  protection  of  the  public 
health  requires  additional  information. 
FDA  believes  that  the  agency  needs  to 
acquire  some  experience  under  the  final 
rule  before  tiie  agency  can  determine 
whether  it  is  feasible  to  identify  criteria 
for  when  additional  information  will  be 
required  under  $  803.24(e).  At  this  time, 
therefore,  FDA  is  rejecting  the 
suggestion. 

79.  One  comment  argues  that  FDA 
should  set  a  time  period  after  which  it 
will  not  require  additional  information 
under  reproposed  {  803.24(e).  The 
comments  suggests  2  years,  which  is  the 
retention  period  for  records  specified  for 
importers  in  reproposed  S  803.31(b). 

FDA  disagrees  with  the  comment. 
Under  final  §  803.31(d),  a  manufacturer 
is  required  to  retain  copies  of 
information  received  concerning  a 
reportable  event  for  a  period  of  2  years 
from  the  date  that  a  report  or  additional 
information  is  submitted  to  FDA  under 
§  803.24  (b)  or  (e),  or  for  a  period  of  time 
equivalent  to  the  design  and  expected 
life  of  the  device,  whichever  is  greater 
(see  paragraph  90  of  this  preamble).  For 
the  reasons  discussed  in  paragraph  90  of 
this  preamble.  FDA  reproposed  in 
§  803.31(b)  and  is  establishing  in  final 


§  803.31(b)  a  2-year  record  retention 
requirement  for  importers.  FDA 
believes,  however,  that  the  agency  could 
reasonably  require,  at  any  time, 
whatever  additional  information  the 
manufacturer  or  importer  has  retained. 

80.  One  comment  argues  that  a 
manufacturer  or  importer  should  have  at 
least  30  days  after  receiving  a  request 
for  additional  information  to  submit  it. 

FDA  has  revised  S  803.24(e)  in  the 
final  rule  to  provide  that  an  TOA  request 
for  additional  information  will  specify  a 
time  period  for  the  submission  of  such 
information.  This  time  period  will 
depend  on  a  number  of  factors, 
including  FDA's  evaluation/assessment 
of  the  risk  to  health  posed  by  the  device. 
Therefore,  FDA  is  not  specifying  in  the 
final  rule  any  preset  time  period  within 
which  manufacturers  or  importers  are 
required  to  submit  additional 
information. 

81.  One  comment  states  that  the 
phrase  "whether  a  death  or  serious 
injury  has  occurred"  should  be  deleted 
from  proposed  5  803.24(e)(3)  because  the 
information  has  been  submitted  under 

§  803.24(c)(4). 

FDA  disagrees  with  the  comment.  The 
report  submitted  under  S  803.24(c)(4)  is 
required  to  include  only  that  information 
known  by  the  manufacturer  or  importer 
at  the  time  the  report  is  submitted.  FDA 
recognizes  that  when  a  manufacturer  or 
importer  submits  its  report  under  final 
I  803.24(b),  the  manufacturer  or  importer 
may  not  know  whether  a  death  or 
serious  injury  has,  in  fact,  ocoirred.  For 
this  reason,  final  S  803.24(c)(4)  requires 
that  the  manufacturer  or  importer 
describe  in  the  report  a  reportable  event 
"to  the  extent  known"  at  that  time. 
Under  such  circimistances,  FDA  e)q)ects 
that  the  additional  information  that  the 
agency  may  subsequently  require  under 
§  803.24(e)(3)  will  be  more  complete  and 
will  likely  confirm  whether  a  death  or 
serious  injury  has  occurred.  This  is  so 
because  the  manufacturer  will  have  had 
more  time  to  investigate  the  event  in 
accordance  with  Part  820  and  the 
importer,  although  not  subject  to  Part 
820  or  required  under  the  final  rule  to 
investigate  the  event,  will  have  had 
more  time  to  conduct  a  voluntary 
investigation  of  the  event  or  obtain  more 
information  on  the  matter  from  the 
foreign  manufacturer. 

Content  of  a  Report 

82.  Several  comments  on  reproposed 

§  803.24(e)(5)  state  that  the  identity  of  an 
individual  providing  the  information  to 
the  manufacturer  or  importer  should  not 
be  routinely  required  by  FDA. 

FDA  disagrees  with  the  comment.  In 
some  cases.  FDA  may  determine  that  it 
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should  immediately  begin  an 
independent  investigation  of  a 
reportable  event. -FDA  will  need  to  know 
the  identity  ol  the  individual  providing 
the  information  to  the  manufacturer  or 
importer  to  begin  such  an  investigation 
in  a  timely  manner. 

FDA  recognizes  that  under  section 
519(a)(4)  of  the  act,  a  rule  promulgated 
under  section  519  of  the  act  may  not 
mandate  that  the  identity  of  any  patient 
be  disclosed  in  records,  reports,  or 
information  submitted  to  the  agency 
unless  the  identification  is  required  for 
the  medical  welfare  of  an  individual,  to 
determine  the  safety  or  effectiveness  of 
a  device,  or  to  verify  a  record,  report,  or 
information  submitted  under  the  act. 
Given  the  scope  of  thermal  rule.  FDA 
believes  that  disclosure  of  the  identity  of 
a  patient  providing  information  about  a 
reportable  event  to  a  manufacturer  or 
importer  will  be  required  to  enable  the 
agency  to  determine  the  safety  or 
effectiveness  of  the  device  or  to  verify  a 
record,  report,  or  other  information 
submitted  under  the  rule.  In  most  cases, 
however,  FDA  expects  that  the  person 
providing  the  information  to  the 
manufacturer  or  importer  will  be  a 
person  other  than  a  patient. 

83.  One  comment  claims  that  an 
evaluation  may  be  publicly  available 
and  used  as  an  admission  against 
interest  in  a  product  liability  proceeding. 

The  public  availability  of'information 
submitted  to  FDA  under  the  final  rule  is 
discussed  in  paragraphs  43  through  49  of 
this  preamble.  Whether  an  evaluation 
constitutes  an  admission  against  interest 
is  for  the  courts  to  decide  on  a  case-by- 
case  basis  (see  paragraphs  7  and  49a.  of 
this  preamble).  In  any  event,  FDA  needs 
the  evaluations  specified  in  final 
§  803.24(e)  to  carry  out  its  statutory 
mandate  to  protect  the  public  health. 

84.  Many  comments  urge  that  FDA 
revise  reproposed  §  803.24(e)  (4),  (5).  and 
(6)  to  require  the  submission  of  an 
evaluation  of  a  reportable  event  only  if 
the  evaluation  is  prepared  for  or  used  by 
the  manufacturer  of  the  device.  One 
comment  argues  that  it  is  unreasonable 
to  require  a  manufacturer  to  submit 
unsubstantiated  evaluations  prepared 
by  a  third  party  regarding  the 
manufacturer's  device  and  submitted  to 
or  otherwise  obtained  by  the 
manufacturer.  Another  comment 
suggested  that  after  all  information 
about  a  reportable  event  is  collected, 
FDA  should  make  its  own  determination 
as  to  whether  the  event  is  device 
related:  FDA  should  not  require  the 
manufacturer  to  make  such  a 
determination. 

FDA  disagrees  in  part  and  agrees  in 
part  with  the  comments.  Under 
§§  820.162,  820.198,  and  820.180  of  the 


CGMP  regulations,  a  manufacturer  is 
required  to  maintain  records  of  the 
evaluations  referred  to  in  the  comments; 
under  section  704(e)  of  the  act,  every 
person  required  under  section  519  of  the 
act  to  maintain  records  and  every 
person  who  is  in  charge  or  custody  of 
such  records  shall,  upon  request  of  any 
authorized  FDA  employee,  permit  such 
employee  at  all  reasonable  times  to 
have  access  to,  and  to  copy  and  verify, 
such  reports.  Final  5  803.24(e)  merely 
requires  the  manufacturer  to  submit 
evaluations  to  FDA  rather  than  to  have 
FDA  go  to  the  manufacturing  facility  to 
obtain  it,  and  therefore  is  reasonable. 
FDA  agrees  that  it  should  make  its 
own  determination  as  to  whether  the 
reported  event  is  device  related.  In 
making  its  determination.  FDA  will  take 
into  account  evaluations  prepared  for  or 
used  by  the  manufacturer,  or  prepared 
by  a  third  party  and  submitted  to  or 
otherwise  obtained  by  the  manufacturer. 
None  of  these  evaluations  is  required  by 
the  final  rule:  each  of  them  already  is 
required  to  be  made  or  maintained 
under  §5  820.162,  820.198.  and  820.180, 
and  each  of  them  is  required  to  be 
submitted  to  FDA  under  final 
§  803.24(e). 

85.  Several  comments  request 
clarification  of  the  term  "attributable"  in 
reproposed  j  803.24(e)  (6)  and  (7)  (final 

S  803.24(e)  (6)  and  (8)). 

FDA  advises  that  the  phrase  "whether 
the  event  described  in  the  medical 
device  report  is  or  is  not  attributable  to 
the  device"  means  an  assessment  of 
whether  (1)  the  device  caused  or 
contributed  to  a  death  or  serious  injury 
or  (2)  as  a  result  of  a  recurrence  of  a 
malfunction,  the  device  or  any  other 
device  marketed  by  the  manufacturer  or 
importer  is  likely  to  cause  a  death  or 
serious  injury. 

86,  Many  comments  argue  that  FDA 
should  not  require  that  manufacturers 
submit  the  information  listed  in 
reproposed  §  803.24(e)  (7)  through  (10) 
(final  §  803.24(e)  (8)  through  (11))  and, 
therefore,  that  these  paragraphs  should 
be  deleted  from  any  final  rule.  The 
comments  state  that  manufacturers  and 
importers  do  not  make  recall  decisions 
for  every  complaint  received.  According 
to  the  comments,  FDA  should  require 
that  the  agency  be  notified  only  if  a 
manufacturer  or  importer  has  conducted 
a  voluntary  recall,  and  ah-eady  has 
collected,  pursuant  to  Part  7,  the 
information  listed  in  reproposed 

§  803.24(e)  (7)  through  (10). 

FDA  disagrees  with  the  comments. 
The  final  rule  does  not  require  a 
manufacturer  or  importer  to  make  a 
recall  decision  for  any  complaint 
received.  Under  |§  820.162  and  820.198 
of  the  CGMP  regulations,  however,  a 


manufacturer  is  required  to  make  such  a 
decision.  Submission  of  the  information 
specified  in  final  S  8G3.24(e)  (8)  through 
(11)  will  be  necessary,  and  will  be 
required,  whenever  FDA  determines 
that  the  protection  of  the  public  health 
demands  that  the  agency  conduct  its 
own  investigation  of  the  reported  event. 
Whether  FDA  will  invoke  these  or  any 
other  provisions  of  final  S  803.24(e)  will 
depend  on  the  facts  and  circumstances 
surrounding  the  event. 

Under  Part  7,  reports  of  recalls  are  not 
required  to  be  submitted  to  FDA.  but 
rather  are  requested  to  be  submitted 
voluntarily.  In  any  event,  information 
about  recalls  initiated  in  response  to 
reportable  events  is  necessary  to  enable 
FDA  to  take  action  to  protect  the  public 
health  and  for  the  reasons  discussed  in 
paragraphs  5  and  68  of  this  preamble. 
FDA  may  not  defer  action,  including 
investigation,  with  respect  to  every 
reportable  event  until  after  the 
manufacturer  or  importer  has  conducted 
a  recall.  FDA  notes  that  if  a  remedial 
action  is  undertaken  in  response  to 
information  that  is  required  to  be 
reported  under  this  rule,  and  such 
remedial  action  includes  a  significant 
change  or  modification  to  the  device,  a 
premarket  notification  may  be  required 
under  21  CFR  807.81. 

87.  Several  comments  state  that 
reproposed  S  803^4(e)  (7)  through  (10) 
(final  S  803.24(e)  (8)  through  (11))  would 
require  the  submission  of  trade  secret  or 
confidential  commercial  information  not 
generally  available  to  FDA.  and  argue 
that  such  information  can  be  required 
only  for  restricted  and  critical  devices. 
One  comment  states  that  information 
required  under  reproposed  S  803.24(e)(9) 
(final  S  8G3.24(e)(10))  constitutes  sales 
data,  and  argues  that  FDA  does  not 
have  authority  to  require  such  data 
under  section  704(a)  of  the  act  (21  U.S.C. 
374(a)). 

FDA  disagrees  with  the  comments, 
and  directs  attention  to  section  704(e)  of 
the  act.  FDA  acknowledges  that  the 
second  sentence  of  section  704(a)  of  the 
act  limits  the  agency's  authority  to 
examine,  during  an  inspection,  records 
relating  to  other  than  restricted  devices. 
However,  section  704(e)  of  the  act 
provides  that  every  person  required  to 
maintain  records  under  section  519  of 
the  act,  and  every  person  who  is  in 
charge  or  custody  of  such  records,  shall 
permit  FDA  at  all  reasonable  times  to 
have  access  to  and  to  copy  and  verify 
such  records.  Section  704(e)  of  the  act 
does  not  limit  in  any  way  the  types  of 
device  records  maintained  under  section 
519  and  520(g)  of  the  act  that  FDA  may 
inspect.  Moreover,  nothing  in  section  519 
of  the  act  or  its  legislative  history 
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precludes  FDA  from  requiring  the 
submission  of  trade  secret  or 
confidential  commercial  information.  In 
addition,  sections  301  (j)  and  520(c)  of 
the  act  (21  U.S.C.  331(i)  and  360j(c)).  by 
explicitly  protecting  from  public 
disclosure  trade  secret  or  confidential 
commercial  information  obtained  under 
the  authority  of  section  519,  are 
evidence  that  Congress  expected  FDA  to 
obtain  such  information  under  section 
519. 

88.  One  comment  argues  that 
reproposed  S  a03.24{e)(10)  (Rnal 

§  803.24(e)(ll]]  should  be  limited  to 
information  about  the  distribution  of  the 
affected  lot  or  batch. 

The  extent  to  which  FDA  will  require 
distribution  information  will  be 
determined  on  a  case-by-case  basis. 
Any  such  request  will  be  limited  to  that 
information  necessary  to  protect  the 
public  health.  FDA  does  not  believe  that 
a  change  in  the  language  of  the  final  rule 
is  necessary. 

Complaint  Files 

89.  One  comment  suggests  that  a 
complaint  file  requirement  for  importers 
is  unnecessary  because  all  reports  and 
additional  information  will  be  submitted 
to  FDA. 

FDA  disagrees  with  the  comment.  The 
complaint  file  requirement  is  necessary 
to  enable  FDA  to  verify  the  accuracy  of 
any  report  or  additional  information 
submitted  to  the  agency  under  the  final 
rule.  The  requirement  also  is  necessary 
to  enable  FDA  to  determine  whether, 
based  on  the  information  required  to  be 
maintained  in  the  complaint  file,  an 
importer  is  reporting  when  it  receives  or 
otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur.  Absent 
the  complaint  file  requirement,  FDA 
could  not  be  assured  that  device 
importers  had  fully  complied  with  the 
requirements  of  the  final  rule. 

90.  One  comment  argues  that  the 
retention  period  for  complaint  files 
should  be  the  same  for  manufacturers 
and  importers,  i.e..  for  a  period  of  time 
equivalent  to  the  design  and  expected 
life  of  the  device,  but  in  no  case  less 
than  2  years  from  the  date  of  release  by 
the  manufacturer  or  importer  for 
commercial  distribution. 

FDA  disagrees  with  the  comment.  The 
record  retention  period  should  begin  on 
the  date  of  the  submission  to  FDA  of 
information  about  the  reportable  event. 


If  FDA  adopted  the  record  retention 
period  recommended  by  the  comment, 
and,  e.g.,  a  reportable  event  occurred  3 
years  after  the  date  of  release  for 
commercial  distribution  and  within  10 
days  of  the  end  of  the  expected  life  of 
the  device,  the  manufacturer  or  importer 
could  dispose  of  the  records  concerning 
the  event  immediately  upon  submission 
of  a  medical  device  written  report  under 
final  i  803.24(b). 

Final  §  803.31(d)  provides  that  a 
manufacturer  is  to  retain  copies  of 
records  of  any  information,  including 
any  written  or  oral  communication, 
received  by  the  manufacturer 
concerning  a  death,  serious  injury,  or 
device  malfunction  that  requires  a 
report  under  §  803.24.  The  manufacturer 
also  is  required  to  retain  a  copy  of  any 
report  submitted  to  FDA  under 
§  603.24(b)  and  any  additional 
information  submitted  to  FDA  under 
i  803.24(e).  The  manufacturer  is  to  retain 
the  records  referred  to  in  §  803.31(d)  for 
a  period  of  2  years  from  the  date  that  the 
report  or  additional  information  is 
submitted  to  FDA  under  S  803.24  (b)  or 
(e)  or  for  a  period  of  time  equivalent  to 
the  design  and  expected  life  of  the 
device,  whichever  is  greater.  The 
manufacturer  may  maintain  as  part  of 
its  complaint  file  under  $  820.198  the 
records  referred  to  in  this  paragraph. 

FDA  believes  that,  unlike  device 
manufacturers,  importers  generally  do 
not  maintain  scientific  or  engineering 
staffs  and,  therefore,  may  be  unable  to 
determine  the  period  of  time  equivalent 
to  the  design  and  expected  life  of  the 
device.  Therefore.  FDA  selected  for 
importers  a  time  period  that  the  agency 
determined  to  be  reasonable.  The  2-year 
record  retention  period  specified  in  final 
§  803.31(b)  begins  on  the  date  that  an 
importer  submits  to  FDA  under  §  803.24 
(b)  or  (e)  a  report  or  additional 
information  about  a  reportable  event 
and  is  the  minimal  period  that  a 
manufacturer  is  required  to  retain  this 
type  of  information  under  new 
§  803.31(d). 

91.  One  comment  suggests  that  a 
manufacturer  that  also  is  an  importer  be 
permitted  to  maintain  all  its  complaint 
files  at  one  location. 

FDA  agrees  with  the  comment.  Final 
§  8G3.31(c)  provides  that  an  importer 
that  also  is  a  manufacturer  may 
maintain  the  file  at  the  same  location  as 
the  manufacturer  maintains  its  records 
under  §§820.180  and  820.198. 

Exemptions  From  Reporting 

92.  One  comment  suggests  that  FDA 
include  in  any  final  rule  a  provision 
noting  a  possible  exemption  under 
section  513(d)(2)(A)  of  the  act  (21  U.S.C. 
360b(d)(2)(A))  from  a  requirement  of 


section  519  of  the  act  upon  the 
recommendation  of  an  FDA  advisory 
committee.  Two  comments  suggest  that 
any  final  rule  include  a  provision  for 
manufacturers  or  importers  to  petition 
for  an  exemption  from  reporting  in 
certain  situations  not  already  exempted, 
rather  than  to  use  the  citizen  petition 
provisions  under  Part  10. 

FDA  disagrees  with  the  conMnents. 
There  is  no  need  to  include  in  the  final 
rule  a  provision  that  duplicates  section 
513(d)(2)(A)  of  the  act  or  §  10.30.  SecUon 
513(d)(2)(A)  speaks  for  itself,  and  §  10.30 
is  adequate  for  the  purpose  referred  to 
in  the  comments.  FDA  notes  that  under 
§  803.24(d),  FDA  may  notify  a 
manufacturer  or  importer  that  reports  of 
a  particular  typet)f  event  are  no  longer 
required. 

93.  One  comment  contends  that  FDA 
is  required  to  exempt  class  I  devices 
under  section  519  of  the  act 

FDA  disagrees  with  the  comment. 
Under  section  519  of  the  act,  FDA  is 
prohibited  from  requiring  a 
manufacturer,  importer,  or  distributor  of 
a  class  I  device  to  maintain  for  such  a 
device  records  respecting  information 
not  in  its  possession  or  to  submit  reports 
of  information  not  in  its  possession,  or 
to  submit  reports  on  a  periodic  basis. 
unless  such  reports  are  necessary  to 
determine  if  the  device  should  be 
reclassified  or  is  adulterated  or 
misbranded.  Nothing  in  section  519  of 
the  act  or  its  legislative  history  bars 
FDA  from  applying  to  manufacturers 
and  importers  of  class  I  devices  any  of 
the  provisions  of  the  final  rule.  None  of 
those  provisions  requires  such  a 
manufacturer  or  importer  to  maintain  for 
its  class  I  devices  records  respecting 
information  not  in  its  possession  or  to 
submit  reports  of  information  not  in  its 
possession,  or  to  submit  reports  on  a 
periodic  basis. 

94.  Several  comments  argue  that  the 
reporting  requirements  in  the 
reproposed  rule  are  broader  than  the 
reporting  requirements  in  several 
current  FDA  regulations  (21  CFR  600.14, 
606.170,  640.73,  812.150,  813.153,  1002.20, 
and  1003.10),  which  are  cited  in 
reproposed  §  803.36(a)  (1).  (2).  and  (3). 
The  comments  contend  that  unless  FDA 
has  found  that  reporting  under  those 
regulations  is  inadequate,  devices 
subject  to  those  regulations  should  not 
be  subject  to  any  final  medical  device 
reporting  rule. 

The  final  rule  applies  to  all 
manufacturers  and  importers  of 
marketed  devices  other  than  general 
purpose  articles.  FDA  has  decided  not  to 
retain  in  the  final  rule  the  exemptions 
that  were  included  in  reproposed 
§  803.36(a)  (1).  (2),  and  (3). 
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FDA  advises  that  §§  606.170  and 
640.73  do  not  apply  to  manufacturers  or 
irrporfers  of  medical  devices.  For  this 
reason,  the  final  rule  does  not  duplicate 
either  §  606.170  or  §  640.73.  and 
reproposed  {  803.36(a)(1)  insofar  as  it 
referred  to  §§  606.170  and  640.73  is 
unnecessary.  Because  the  final  rule 
applies  only  to  marketed  devices, 
reproposed  S  803.36(a)(3),  which  applied 
to  investigational  devices,  also  is 
unnecessary. 

FDA  needs  a  uniform  reporting  system 
for  all  marketed  medical  devices  which 
captures,  in  a  timely  fashion, 
information  about  reportable  events 
under  the  final  rule.  Accordingly,  FDA  is 
revising  §§  600.14, 1002.20,  and  1003.10 
to  conform  them  to  the  final  rule  by 
providing  that  whenever  a  manufacturer 
or  importer  is  required  to  report  to  FDA 
(1)  under  one  of  these  sections  and  (2) 
under  the  final  rule,  the  manufacturer  is 
required  to  report  only  under  the  final 
rule.  By  establishing  a  uniform  reporting 
system,  FDA  ensures  that  it  will  receive, 
in  a  prompt  and  efficient  manner,  the 
information  it  needs  to  protect  the 
public  from  hazardous  and  potentially 
hazardous  devices. 

FDA  finds  for  good  cause  that  notice 
and  public  procedure  are  unnecessary  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)), 
considering  the  previous  opportunities 
for  comment  afforded  in  the  rulemaking 
and  the  resolution  of  the  issues  involved 
with  the  rule,  as  described  in  this 
paragraph.  The  agency,  nevertheless,  is 
providing  a  30-day  period  during  which 
it  will  accept  comments  on  the 
conforming  amendments.  If  FDA  decides 
on  the  basis  of  comments  received  that 
any  change  to  the  conforming 
amendments  is  necessary,  it  will  publish 
the  change  in  the  Federal  Register. 

FDA  has  redesignated  reproposed 
§  803.36  (b)  and  (c)  as  final  §  803.36  (a) 
and  (b). 

95.  One  comment  suggests  adding  to 
any  final  rule  exemptions  for 
manufacturers  and  importers  of  devices 
which  report  to  the  Center  for  Drugs  and 
Biologies,  in  accordance  with  §  310.301. 
§  310.302,  S  312.1(a)(6),  or  §  431.60(b)(2) 

FDA  disagrees  with  the  comment. 
Section  312.1(a)(6)  applied  to  certain 
investigational  devices  before  the 
effective  date  of  FDA's  regulations 
governing  investigational  device 
exemptions  (21  CFR  Part  812).  Because 
the  final  rule  applies  only  to  marketed 
devices,  there  is  no  need  to  add  an 
exemption  for  manufacturers  and 
importers  that  report  under  §  312.1(a)(6) 
or  Part  812. 

In  a  notice  published  in  the  Federal 
Register  of  December  16, 1977  (42  FR 
63472),  FDA  indicated  that  following 


enactment  of  the  amendments,  the 
Center  for  Drugs  and  Biologies  would 
temporarily  administer  premarket 
approval  and  other  requirements  for 
transitional  devices  that  previously 
were  regulated  as  new  drugs  or 
antibiotic  drugs.  Thus,  manufacturers  of 
such  devices  have  been  required  to 
provide  information  concerning 
experience  with  the  devices  to  the 
Center  for  Drugs  and  Biologies  in 
accordance  with  regulations  applicable 
to  new  drugs  or  antibiotic  drugs.  In  the 
December  16, 1977  notice,  FDA  also 
explained  that  the  agency  would 
gradually  shift  administrative 
responsibility  for  regulating  transitional 
devices  from  the  Center  for  Drugs  and 
Biologies  to  the  Center  for  Devices  and 
Radiological  Health  at  a  pace  consistent 
with  the  availability  of  manpower  and 
administrative  and  technical 
capabilities.  Consistent  with  that  notice 
and  in  the  interest  of  avoiding 
duplicative  reporting  requirements,  FDA 
has  concluded  that  on  the  effective  date 
of  the  final  rule,  manufacturers  and 
importers  of  transitional  devices  no 
longer  need  to  report  under  §  310.301, 
S  310.302,  or  5  431.60(b)(2).  This  policy 
will  be  incorporated  in  any  final  rule 
governing  the  premarket  approval  of 
medical  devices.  Such  a  rule  is  under 
development. 

96.  Many  comments  argue  that  FDA 
should  exempt  from  the  requirements  of 
any  final  medical  device  reporting  rule 
adverse  reactions  that  are  required  to  be 
reported  under  the  premarket  approval 
regulations  (when  final)  or  pursuant  to  a 
condition  to  approval  imposed  in  a 
premarket  approval  order  for  a  class  III 
device. 

FDA  disagrees  with  the  comments.  In 
the  interest  of  uniformity  of  reporting 
requirements  for  all  marketed  medical 
devices  (see  paragraph  94  of  this 
preamble),  FDA  affirms  its  tentative 
decisions,  reflected  in  the  November 
1980  proposal  and  the  May  1983 
reproposal,  not  to  exempt  from  the  final 
rule  manufacturers  or  importers  that 
hold  approved  PMA's.  To  avoid 
duplicative  reporting  under  both  this 
final  rule  and  approved  PMA's,  FDA 
advises  that,  upon  the  effective  date  of 
this  final  rule,  any  holder  of  an 
approved  PMA  for  a  device  that  is  the 
subject  of  a  reportable  event  will  be 
required  to  report  to  FDA  under  this 
final  rule.  The  holder  shall  continue  to 
report  to  FDA  under  the  terms  or 
conditions  to  approval  any  information 
that  is  required  under  such  terms  or 
conditions  and  that  is  not  a  reportable 
event  under  this  final  rule.  This  policy 
will  be  incorporated  in  any  final  rule 
governing  the  premarket  approval  of 


medical  devices.  Such  a  rule  is  under 
development. 

97.  One  comment  suggests  adding  to 
any  final  rule  exemptions  for 
manufacturers  and  importers  that 
submit  information  about  reportable 
events  under  a  voluntary  program 
established  by  FDA.  e.g..  manufacturers 
of  dialyzers  are  reporting 
hypersensitivity  reactions  on  a  quarterly 
basis. 

FDA  disagrees  with  the  comment 
■Voluntary  reporting,  which  by  definition 
may  cease  at  any  time  a  manufacturer 
or  importer  chooses,  cannot  substitute 
for  reporting  under  the  final  rule.  FDA 
notes  that  there  is  not  any  specific 
program  for  manufacturers  of  dialyzers 
to  report  concerning  hypersensitivity 
reactions  to  those  devices. 

Economic  Assessment 

FDA  has  assessed  the  economic 
impact  of  the  final  rule  in  accordance 
with  Executive  Order  12291  and 
concludes  that  the  rule  is  not  a  major 
rule  under  the  criteria  included  in  the 
Executive  Order.  The  agency  also  has 
considered  the  economic  impact  upon 
small  business  in  accordance  with  the 
Regulatory  Flexibility  Act  fPub.  L  96- 
354)  and  certifies  that  there  will  not  be  a 
significant  impact  upon  a  substantial 
number  of  small  medical  device 
manufacturers  or  importers. 

FDA  estimates  that  under  the  final 
rule,  approximately  25,100  medical 
device  reports  will  be  submitted  each 
year.  About  2,100  of  these  reports  are 
expected  to  be  for  deaths  and  serious 
injuries.  The  remaining  reports  would  be 
for  device  malfeinctions  which,  if  they 
recurred,  could  cause  or  contribute  to  a 
death  or  serious  injury. 

Using  data  provided  by  industry,  FDA 
estimates  that  a  cost  of  8600  for  each 
report  involving  a  death  or  serious 
injury  will  be  incurred  by  the 
manufacturer  or  importer.  (Even  though 
these  reportable  events  must  be 
investigated  by  manufacturers  under  the 
CGMP  regulations,  FDA  envisions  that 
additional  review  by  manufacturers  may 
be  undertaken  before  submission  to 
FDA  of  this  type  of  report.  FDA  also 
envisions  that  importers,  although  not 
subject  to  the  CGMP  regulations,  will 
conduct  voluntary  investigations  of 
device-related  deaths  and  serious 
injuries.) 

FDA  believes  that  the  cost  of  reports 
of  device  malfunctions  will  be 
proportional  to  the  concern  that  the 
manufacturer  or  importer  has  over  the 
potential  for  death  or  serious  injury 
presented  by  the  malfunction.  FDA 
estimates  that  there  will  be  4.600  reports 
for  which  this  concern  will  be  the 
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greatest  and  for  which  some  additional 
professional  review  might  be  necessary. 
FDA  has  assumed  that  a  manufacturer 
or  importer  will  incur  an  average  cost  of 
S300  for  each  such  report.  For  the 
remaining  reports  of  malfunctions,  FDA 
assumes  that  a  manufacturer  or  importer 
will  incur  a  cost  of  only  $60  for  each 
report  because  these  reports  will  entail 
only  cursory  review,  photocopying,  and 
mailing  costs.  Other  costs  attributable  to 
the  final  rule  include  the  cost  of 
telephone  calls  for  deaths  and  serious 
injuries,  the  cost  to  importers  of 
establishing  and  maintaining  complaints 
files,  and  the  cost  to  manufacturers  and 
importers  of  retaining  records  in 
accordance  with  final  §  803.31.  FDA 
estimates  that  the  total  cost  of  the  final 
rule  is  appro.ximately  $4  million  per 
year. 

The  agency  also  has  examined  the 
impact  of  the  final  rule  upon  small 
manufacturers.  FDA  estimates  that  most 
reports  submitted  under  the  final  rule 
will  be  for  critical  devices  within  the 
meaning  of  Part  820  and  that  only  about 
43  percent  of  all  establishments 
manufacturing  such  devices  are  small 
establishments.  Also,  small 
establishments  typically  manufacture 
only  half  as  many  types  of  medical 
devices  as  large  establishments.  Thus, 
neglecting  differences  in  sales  volume 
(larger  establishments  would  sell  more 
devices  of  each  type)  and  assuming  that 
the  likelihood  of  a  report  on  a  device 
made  by  a  small  or  large  establishment 
would  be  the  same.  FDA  expects  that,  at 
most.  22  percent  (43  percent  x  0.5)  of  the 
anticipated  reports  under  the  final  rule 
will  be  from  small  establishments. 

Therefore,  FDA  concludes  that  no 
more  than  22  percent  of  the  anticipated 
$4  million  annual  cost  of  the  final  rule 
(less  than  $0.9  million)  should  be 
ascribed  to  small  establishments. 
Because  there  are  between  5,000  and 
6.000  such  establishments  subject  to  the 
final  rule,  the  average  impact  on  any  one 
small  establishment  should  be  less  than 
$200  annually. 

Reference 

1.  "Survey  of  Device  Establishment 
Complaint  Files."  March  1984.  Center  for 
Devices  and  Radiological  Health. 

Paperwork  Reduction  Act  of  1980 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR 
1320.13(g)  of  OMB's  regulations 
implementing  the  provisions  of  that  act. 
FDA  has  submitted  the  final  rule  to 
OMB  for  approval  of  the  collection  of 
information  requirements  contained  in 
§§  803.24  and  803.31  of  the  rule.  These 
requirements  will  not  be  effective  until 
FDA  obtains  OMB  approval.  In 


accordance  with  5  CFR  1320.13(j),  prior 
to  November  13,  1984,  FDA  will  publish 
in  the  Federal  Register  a  notice  of 
O.MB's  decision  to  approve,  modify,  or 
disapprove  these  requirements. 

List  of  Subjects 

21  CFR  Part  600 

Biologies. 

21  CFR  Part  803 

Medical  devices.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1002 

Administrative  practice  and 
procedure.  Electronic  products. 
Radiation  protection.  Reporting 
requirements. 

21  CFR  Part  1003 

Administrative  practice  and 
procedure.  Defects.  Electronic  products. 
Noncompliance,  Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  502(t). 
510,  519,  701(a).  704  (a)  and  (e).  52  Stat. 
1055.  76  Stat.  792-795  as  amended.  90 
Stat.  564-565,  578,  581  (21  U.S.C.  352(t), 
360,  360i,  371(a),  374  (a)  and  (e)))  and 
under  the  Public  Health  Service  Act 
(sees.  215,  351.  354-360F,  58  Stat.  690,  702 
as  amended,  82  Stat.  1173-1186  as 
amended  (42  U.S.C.  216,  262,  263b-263n)) 
and  under  21  CFR  5.11.  Title  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows:      | 

PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

1.  Part  600  is  amended  in  §  600.14  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraph  (b),  to  read  as  follows: 

§  600.14    Reporting  of  errors. 

(a)  •  •   • 

(b)  Manufacturers  of  licensed  in  vitro 
diagnostic  products,  and  manufacturers 
of  unlicensed  in  vitro  diagnostic 
products  which  are  required  to  be 
registered  under  Part  607  of  this  chapter, 
shall  notify  the  Director  in  accordance 
with  paragraph  (a)  of  this  section. 
Manufacturers  of  other  in  vitro 
diagnostic  products  which  are  required 
to  be  registered  under  Part  807  of  this 
chapter,  shall  report  in  accordance  with 
Part  803  of  this  chapter. 

2.  By  adding  new  Part  803,  to  read  as 
follows: 

PART  803— MEDICAL  DEVICE 
REPORTING 

Subpart  A— General  Provisions 

Sec. 

803.1     Scope. 


Set.. 

8033    Definitions. 

803.9     Public  availability  of  reports. 

Subpart  B— Reports  and  Records 

803.24    Reports  by  manufacturers  and 

importers. 
803.31     Complaint  Tiles. 
803.33    Where  to  submit  a  report. 
803.36    Exemptions  from  reporting. 

Autliority:  (Sees.  502(t),  510,  519,  701(a),  704 
(a)  and  (e),  52  Stat.  1055,  76  Stat.  792-795  as 
amended,  90  Stat.  564-565,  578,  581  (21  U.S.C. 
352(t),  360.  3601,  371(a),  374  (a)  and  (e)). 

Subpart  A— General  Provisions 

1803.1    Scope. 

(a)  FDA  is  requiring  a  device 
manufacturer  or  importer  to  report  to 
FDA  whenever  the  manufacturer  or 
importer  receives  or-otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  one  of  its  marketed 
devices  (1)  may  have  caused  or 
contributed  to  a  death  or  serious  injury 
or  (2)  has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur.  These  reports  will  enable  FDA 
to  protect  the  public  health  by  helping  to 
ensure  that  devices  are  not  adulterated 
or  misbranded  and  are  otherwise  safe 
and  effective  for  their  intended  use.  In 
addition,  a  device  importer  is  required 
to  establish  and  maintain  a  complaint 
file  and  to  permit  any  authorized  FDA 
employee  at  all  reasonable  times  to 
have  access  to  and  to  copy  and  verify 
the  records  contained  in  this  file. 

(b)  This  part  supplements,  and  does 
not  supersede,  other  provisions  of  this 
subchapter,  including  the  provisions  of 
Part  820.  such  as  the  requirements  under 
§  820.162  that  a  manufacturer  investigate 
the  failure  of  a  device  or  any  of  its 
components  to  meet  its  performance 
specifications  and  to  establish  and 
maintain  a  written  record  of  the 
investigation,  including  the 
manufacturer's  conclusions  and 
foUovvup.  the  requirements  under 

§  820.198  that  a  manufacturer  establish 
and  maintain  a  complaint  file,  and  the 
requirements  under  §  820.180  that  a 
manufacturer  allow  access  to.  and 
copying  of,  these  files  by  any  authorized 
FDA  representative. 

(c)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21,  unless  otherwise  noted. 

§  803.3    Definitions. 

(a)  "FDA"  means  the  Food  and  Drug 
Administration. 

(b)  "Importer"  means  any  person  who 
imports  a  device  into  the  United  States 
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and  is  required  to  register  under  Part 
807. 

(c)  "Malfunction"  means  the  failure  of 
a  device  to  meet  any  of  its  performance 
specifications  or  otherwise  to  perform 
as  intended.  Performance  specifications 
include  all  claims  made  in  the  labeling 
for  the  device.  The  intended 
performance  of  a  device  refers  to  the 
objective  intent  of  the  person  legally 
responsible  for  the  labehng  of  the 
device.  The  intent  is  determined  by  such 
persons'  expressions  or  may  be  shown 
by  the  circumstances  surrounding  the 
distribution  of  the  device.  This  objective 
intent  may,  for  example,  be  shown  by 
labeling  claims,  advertising  matter,  or 
oral  or  written  statements  by  such 
persons  or  their  representatives.  It  also 
may  be  shown  by  the  circumstances  that 
the  device  is,  witfj  the  knowledge  of 
such  persons  or  their  representatives, 
offered  and  used  to  perform  a  function 
for  which  it  is  neither  labeled  nor 
advertised. 

(d)  "Manufacturer"  means  any  person 
who  is  required  to  register  under  Part 
807,  other  than  a  person  who  initially 
distributes  a  device  imported  into  the 
United  States. 

(e)  "Person"  includes  any  individual, 
partnership,  corporation,  association, 
scientific  or  academic  establishment, 
Goverrunent  agency,  or  organizational 
unit  thereof,  or  any  other  legal  entity. 

(f)  "Information  that  reasonably 
suggests"  a  conclusion  means  (1) 
information  (such  as  professional, 
scientific,  or  medical  facts  or  opinions) 
from  which  a  reasonable  person  would 
reach  the  conclusion,  and  (2)  a 
statement  to  a  manufacturer  or  importer 
by  a  health  care  professional  (e.g.,  a 
doctor  of  medicine,  osteopathy,  dental 
surgery,  podiatry,  or  chiropractic,  or  an 
optometrist,  pharmacist,  or  a  registered 
nurse,  or  a  hospital  administrator), 
reaching  the  conclusion. 

(g)  A  "remedial  action"  is  any  recall, 
repair,  modiflcation,  adjustment, 
relabeling,  destruction,  inspection 
(including  patient  monitoring), 
notification,  or  any  other  action  that  is 
initiated  by  a  manufacturer  or  importer 
in  response  to  information  that  it 
receives  or  otherwise  becomes  aware  of 
and  that  reasonably  suggests  that  one  of 
its  marketed  devices  (1)  may  have 
caused  or  contributed  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  uijury  if 
the  malfunction  were  to  recur. 

(h)  A  "serious  injury"  is  an  injury  that 
(1)  is  life  threatening,  (2)  results  in 
permanent  impairment  of  a  body 
function  or  permanent  damage  to  body 


structure,  or  (3)  necessitates  medical  or 
surgical  intervention  by  a  health  care 
professional  to  (i)  preclude  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  body  structure  or 
(ii)  relieve  unanticipated  temporary 
impaiiment  of  a  body  function  or 
unanticipated  temporary  damage  to 
body  structure.  Temporary  impairment 
of  a  body  function  or  temporary  damage 
to  body  structiu'e  is  unanticipated  if 
reference  to  such  impainnent  or  damage 
is  not  made  in  the  labeling  for  the  device 
or,  if  such  reference  is  made  in  the 
labeling  for  the  device,  the  manufacturer 
or  importer  of  the  device  detennines 
that  such  impairment  or  damage  has 
occurred  or  is  occurring  more  frequendy 
or  with  greater  severity  than  is  stated  in 
the  labeling  for  the  device  or.  if  there  is 
not  any  pertinent  statement  in  the 
labeling,  than  is  usual  for  the  device. 

(i)  Any  term  defined  in  section  201  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  shall  have  that  meaning,  unless 
otherwise  deflned  in  this  Part. 

§803.9    Public  avattabiilty  of  reports. 

(a)  Any  report  including  any  FDA 
record  of  a  telephone  report,  submitted 
under  this  part  is  available  for  pubhc 
disclosure  in  accordance  with  Part  20. 

(b)  Before  public  disclosure  of  a 
report.  FUA  will  delete  from  the  report 
(1)  any  information  that  constitutes 
trade  secret  or  confidential  commercial 
or  financial  information  under  S  20.61; 
and  (2)  any  personnel  medical  and 
similar  information  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  under 

§  20.63;  provided,  however,  that  except 
for  the  information  that  constitutes  trade 
secret  or  confidential  commercial  or 
financial  information  under  S  20.61,  FDA 
will  disclose  to  a  patient  who  requests  a 
report  all  the  information  in  the  report 
concerning  that  patient. 

Subpart  B — Reports  and  Records 

§S0a.24    Reports  by  manufacturers  and 
importers. 

(a)  A  manufacturer  or  importer  shall 
submit  to  FDA  a  report  containing  the 
information  listed  in  paragraph  (c)  of 
this  section  whenever  the  manufacturer 
or  importer: 

(1)  Receives  or  otherwise  becomes 
aware  of  oral  or  written  information  that 
reasonably  suggests  that: 

(i)  A  death  or  serious  injury  has 
occurred  and  that  one  of  the 
manufacturer's  or  importer's  marketed 
devices  may  have  caused  or  contributed 
to  a  death  or  serious  injury;  or 

(ii)  One  of  the  manufacturer's  or 
importer's  marketed  devices  has 
malfunctioned  and  that  the  device  or 


any  other  device  marketed  by  the 
manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injury  if  the  malfunction  were 
to  recur. 

(2)  Receives  or  otherwise  becomes 
aware  of  information: 

(i)  In  the  medical  or  scientific 
literature,  whether  published  or 
unpublished,  diat  reasonably  suggests 
that  one  of  its  marketed  devices  [a]  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  or  (A)  has  malfunctioned 
and  that  the  de\ice  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  If 
the  malfunction  were  to  recur;  or 

(ii)  Throu^  its  own  research,  testing, 
evaluation,  servicing,  or  maintenance  of 
one  of  its  devices,  that  reasonably 
suggests  that  one  of  its  marketed 
devices  malfunctions  and  that  the 
device  or  any  other  device  marketed  by 
the  manufactxirer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  <ieath 
or  serious  injury  if  the  malfunction  were 
to  recur. 

(b)(l]  W^ieaever  a  manufacturer  iv 
importer  receives  or  otherwise  becomes 
aware  of  information  that  reasonably 
suggests  that  one  of  its  marketed 
devices  may  have  caused  or  contributed 
to  a  death  or  serious  injury,  the 
manufacturer  or  importer  shall  report  to 
FDA  by  telephone  as  soon  as  possible, 
but  BO  later  than  «vidun  5  calendar  days 
of  initial  receipt  of  the  information.  The 
manufacturer  or  importer  shall  include 
in  the  telephone  report  the  information 
listed  in  paragraph  (c)  of  this  section. 
The  manufacturer  or  importer  shall 
follow  the  telephone  report  with  a 
written  report  submitted  to  FDA  within 
15  working  days  of  initial  receipt  of  the 
information. 

(2)  Whenever  a  manufacturer  or 
importo-  receives  or  odierwise  becomes 
aware  of  information  that  reasonably 
si^gests  that  one  of  its  marketed 
devices  has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
or  serious  injary  if  the  malfunction  were 
to  recur.*  the  manufacturer  or  importer 
shaM  report  in  writing  or  by  telephone  to 
FDA  as  soon  as  the  information  listed  in 
paragraph  (c)  of  tfais  section  has  been 
obtamed.  but  in  no  event  later  than  15 
working  days  afler  initial  receipt  of  the 
information.  He  manufacturer  or 
importer  shall  follow  any  report  made 
by  telephone  with  a  written  report 
submitted  to  FDA  within  15  working 
days  of  initial  receipt  of  the  kiformation. 

(c)  A  medical  device  telephone  report 
or  vkTitten  report  is  required  to: 
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(1)  Identify  the  device,  including  its 
brand  name  and  common  or  usual  name 
and,  to  the  extent  known,  the  model, 
catalog,  or  other  identification  number 
or  code  of  the  device,  and  the 
manufacturing  lot  or  serial  number  of 
the  device. 

(2)  Identify  the  manufacturer  or.  in  the 
case  of  an  imported  device,  identify  the 
importer  and  the  foreign  manufacturer 

(3)  Identify,  by  name,  address,  and 
telephone  number,  the  individual 
making  the  report  to  FDA; 

(4)  Describe,  to  the  extent  known,  the 
event  giving  rise  to  the  information 
received  by  the  manufacturer  or 
importer,  including  (!)  whether  any 
deaths  or  serious  injuries  have  occurred 
and  (ii)  the  number  of  persons  who  died 
or  were  seriously  injured.  (If  the  report 
is  required  under  paragraph  (a)(2}(i)  of 
this  section,  the  descripfion  of  the  event 
shall  include  a  copy  of  the  article.); 

(5)  Identify,  by  name  and  address,  the 
person  submitting  the  information  to  the 
manufacturer  or  importer 

(6)  State  whether  the  manufacturer  or 
importer  intends  to  submit  additional 
information,  and,  if  so,  when  such 
information  will  be  submitted;  and 

(7)  State  whether  the  reported  event 
has  occurred  or  is  occurring  more 
frequently  or  with  greater  severity  than 
is  stated  in  the  labeling  for  the  device  or, 
if  there  is  not  any  pertinent  statement  in 
the  labeling,  than  is  usual  for  the  device, 
if  such  information  is  available. 

(d)(1)  A  manufacturer  or  importer 
shall  report  to  FDA  as  required  under 
this  part  each  time  it  receives  or 
otherwise  becomes  aware  of 
information  described  in  paragraph  (a) 
of  this  section,  even  if  an  event  of  the 
same  or  a  similar  nature  has  been 
reported  previously  to  FDA.  A  medical 
device  report  is  required  under 
paragraph  (a)  of  this  section  even  if  the 
manufacturer  or  importer  believes  that 
the  event  that  requires  a  report  is  due  to 
user  error,  the  failure  to  service  or 
maintain  the  device  properly,  the  use  of 
the  device  beyond  its  labeled  useful  life, 
or  any  other  reason  not  listed  under 
paragraph  (d)  (2)  or  (3)  of  this  section. 

(2)  Only  one  medical  device  report  is 
required  under  paragraph  (a)  of  this 
section  if  the  manufacturer  or  importer 
becomes  aware,  from  more  than  one 
source,  of  information  concerning  the 
same  patient  and  the  same  event. 

(3)  A  medical  device  report  is  not 
required  if  within  the  time  period 
specified  under  paragraph  (b)  of  this 
section,  the  manufacturer  or  importer 
determines  that: 

(i)  The  information  received  under 
paragraph  (a)(l)(i)  of  this  section  is 
erroneous  in  that  a  death  or  serious 
injury  has  not  occurred;  or 


(ii)  The  information  received  under 
paragraph  (a)(l)(i)  or  (ii)  of  this  section 
is  erroneous  in  that  the  device  that  is  the 
subject  of  the  information  was 
manufactured  or  imported  by  another 
manufacturer  or  importer:  or 

(iii)  Although  the  manufacturer  or 
importer  has  received  or  otherwise 
became  aware  of  information  that 
reasonably  suggests  that  a  malfunction 
has  occurred,  each  of  the  following 
applies: 

[a)  A  death  or  serious  injury  has  not 
occurred: 

[b)  The  device's  labeling  sets  forth 
information  concerning  the  potential  for 
death  to  the  type  of  serious  injury  that 
the  malfunction  may  cause  or  contribute 
to: 

[c)  The  device's  labeling  describes  the 
malfunction,  and  the  routine  service, 
repair,  or  maintenance  instructions  to 
correct  the  malfunction; 

[d)  The  malfunction  has  occurred  or  is 
occurring  at  or  below  the  frequency  and 
severity  stated  in  the  labeling  for  the 
device  or,  if  there  is  not  any  pertinent 
statement  in  the  labeling,  at  or  below 
the  frequency  and  severity  that  are 
usual  for  the  device;  and 

[e)  The  malfunction  does  not  lead  the 
manufacturer  or  importer  to  undertake  a 
remedial  action  involving  any  device 
other  than  the  device  product  in  which 
the  malfunction  occurred. 

(4)  FDA  may  notify  a  manufacturer  or 
importer,  in  writing,  that  medical  device 
reports  of  a  particular  type  of  event  are 
no  longer  required. 

(e)  If  FDA  determines  that  the 
protection  of  the  public  health  requires 
information  in  addition  to  that  included 
in  the  medical  device  report  submitted 
to  FDA  under  paragraph  (b)  of  this 
section,  a  manufacturer  or  importer 
shall,  upon  FDA's  request,  submit  such 
additional  information.  Any  request  by 
FDA  under  this  paragraph  will  be  in 
writing,  state  the  reason  or  purpose  for 
which  the  information  is  being 
requested,  and  specify  a  due  date  for  the 
submission  of  such  information. 
Additional  items  that  may  be  requested 
include: 

(1)  Model,  catalog,  or  other 
identification  number  or  code  of  the 
device. 

(2)  Manufacturing  lot  or  serial  number 
of  the  device. 

(3)  A  complete  description  of  the 
event  giving  rise  to  the  information 
received  by  the  manufacturer  or 
importer,  including  (i)  whether  any 
deaths  or  serious  injuries  have  occurred 
and  (ii)  the  number  of  persons  who  died 
or  were  seriously  injured.  If  a  com.plete 
description  is  unavailable,  the 
manufacturer  or  importer  shall  explain 


t!ie  reason  for  the  unavailability  of  such 
description. 

(4)  Any  evaluation  of  the  risk  of  death 
or  serious  injury,  including  failure 
analysis,  and  copies  of  any  laboratory 
testing  or  analyses  available  to  or  used 
by  the  manufacturer  or  importer. 

(5)  Any  available  evaluation  by  a 
practitioner,  such  as  a  physician  or 
dentist,  licensed  by  law  to  use  or  order 
the  use  of  the  device,  of  the  event 
described  in  the  medical  device  report. 

(6)  Any  evaluation  or  other 
determination  available  to  or  used  by 
the  manufacturer  or  importer  as  to 
whether  the  event  described  in  the 
medical  device  report  is  or  is  not 
attributable  to  the  device  and  the  basis 
for  such  determination. 

(7)(i)  All  the  information  on  the  basis 
of  which  the  manufacturer  or  importer 
determined  that  the  reported  event  has 
occurred  or  is  occurring  more  frequently 
or  with  greater  severity  than  is  stated  in 
the  labeling  for  the  device  or,  if  there  is 
not  any  pertinent  statement  in  the 
labeling,  than  is  usual  for  the  device; 
and  (ii)  any  evaluation  or  analysis 
available  to  or  used  by  the  manufacturer 
or  importer  in  making  this 
determination. 

(8)  If  the  manufacturer  or  importer 
determines  that  the  event  described  in 
the  medical  device  report  is  attributable 
to  the  device,  en  outline  of  the  plan  for 
remedial  action  or,  if  the  manufacturer 
or  importer  determines  that  a  remedial 
action  is  unnecessary,  the  basis  for  such 
determination. 

(9)  A  copy  of  any  proposed  remedial 
action  communication  and  the  names 
and  addresses  of  recipients  of  the 
communication. 

(10)  Information  concerning  the 
device's  manufacture,  e.g.,  the  total 
number  manufactured  or  the  number  in 
the  same  batch,  lot,  or  equivalent  unit  of 
production,  the  location  and  date  of 
manufacture,  and  the  device's  expiration 
date,  if  any. 

(11)  Information  concerning  the 
device's  distribution,  e.g..  the  location 
and  number  of  devices  in  inventory 
stock  and  distribution  channels,  a  list  of 
all  consignees,  and  the  dates  of 
distribution. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  .) 

§  803.31    Complaint  files. 

(a)  An  importer  shall  establish  a 
complaint  file  and  maintain  a  record  of 
any  information,  including  any  written 
or  oral  communication,  received  by  the 
importer  concerning  a  death,  serious 
injury,  or  device  malfunction  that 
requires  a  report  under  §  803.24.  The  file 
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also  is  required  to  contdin  a  copy  of  any 
medical  device  report  submitted  to  FDA 
under  §  803.24(b)  and  any  additional 
information  submitted  to  FD.^  under 
§  8n3.24(e). 

(b)  An  importer  shall  retain  copies  of 
records  maintained  under  paragraph  (a) 
of  this  section  for  a  period  of  2  years 
from  the  date  that  the  medical  device 
report  or  additional  information  is 
submitted  to  FDA  under  §  803.24  (b)  or 
(e).  even  if  the  importer  has  ceased 
importing  the  device  that  is  the  subject 
of  the  report  or  the  additional 
information. 

(c)  .^n  importer  shall  maintain  the 
complaint  file  established  under  this 
section  at  the  importer's  prmcipal 
business  establishment.  An  importer 
that  also  is  a  manufacturer  may 
maintain  the  file  at  the  same  location  as 
till!  iii.iiiut.il  luri'i  ni,iint,ii;is  its  ( (imijjaiiil 
file  under  §  §  820.180  and  820.198.  An 
importer  shall  permit  any  authorized 
FDA  employee  at  all  reasonable  times  to 
have  access  to  and  to  copy  and  verify 
the  records  contained  m  the  complaint 
file. 

(d)  A  manufacturer  shall  retain  copies 
of  records  of  any  information,  including 
any  written  or  oral  communication, 
received  by  the  manufacturer 
concerning  a  death,  serious  mjury.  or 
device  malfunction  that  requires  a 
report  under  §  803.24.  The  manufacturer 
also  shall  retain  a  copy  of  any  medical 
device  report  submitted  to  FD.A  under 

§  803.24(b)  and  any  additional 
information  submitted  to  FDA  under 
§  803.24(e).  The  manufacturer  shall 
retain  the  records  referred  tc  in  this 
paragraph  for  a  period  of  2  years  from 
the  date  that  the  report  or  additional 
information  is  submitted  to  FD.^  under 
§  803.24  (b)  or  (e)  or  for  a  period  of  time 
equivalent  to  the  design  and  expected 
life  of  the  device,  whichever  is  greater 
The  manufacturer  may  maintain  as  part 
of  its  complaint  file  under  §  820.198  the 
records  referred  to  in  this  paragraph. 
The  manufacturer  shall  permit  any 
authorized  FDA  employee  at  all 
reasonable  times  to  have  access  lo  and 
to  copy  and  verify  the  records  referred 
to  in  this  paragraph. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  under 
number.) 


§  803.33     Where  to  submit  a  report. 

(a)  Any  telephone  report  required 
under  this  part  shall  be  provided  to  301- 
427--500. 

(b)  Any  written  report  or  additional 
information  required  under  this  part 
shall  be  submitted  to  the  Device 
Monitoring  Branch  (HFZ-343),  Center 
for  Devices  and  Radiological  Health. 
Food  and  Drug  Administration.  8757 
Georgia  .Ave.,  Silver  Spring,  MD  20910. 

?  803.36    Exemptions  from  reporting. 

A  m.anufacturer  or  importer  otherwise 
subject  to  this  part  is  exempt  from 
reporting  as  required  under  this  part,  if 
the  manufacturer  or  importer: 

(a)  Is  a  practitioner  who  is  licensed  by 
law  to  prescribe  or  a-lminister  devices 
intended  for  use  in  humans  and  who 
manufactures  or  imports  devices  solely 
for  use  in  the  course  of  that  individual's 
professional  practice. 

;b)  Is  a  person  who  manufactures  or 
imports  devices  intended  for  use  in 
humans  solely  for  such  person's  use  in 
research  or  teaching  and  not  for  sale  or 
under  an  investigational  device 
exemption  granted  under  Part  812  or 
Part  813. 

PART  1002— RECORDS  AND  REPORTS 

3.  Part  1002  is  amended  m  §  1002.20  by 
adding  new  paragraph  (c).  to  read  gs 
follows: 

§  1002.20     Reporting  of  accidental 
radiation  occurrences. 

*  *  •  •  • 

(c)  If  a  manufacturer  is  required  to 
report  to  the  Director  under  paragraph 
(a)  of  this  section  and  also  is  required  to 
report  under  Part  803  of  this  chapter;  the 
manufacturer  shall  report  in  accordance 
with  Fart  803.  If  a  manufacturer  is 
re(juiri;d  to  report  to  the  Director  under 
paragraph  (a)  of  this  section  and  is  not 
required  to  report  under  Part  803.  the 
manufacturer  shall  report  in  accordance 
with  paragraph  (a)  of  this  section 

PART  1003— NOTIFICATION  OF 
DEFECTS  OR  FAILURE  TO  COMPLY 

4.  Part  1003  is  amended  in  §  1003.10  by 
adding  new  paragraph  (c).  to  read  as 
follows; 


§  1003.10    Discovery  of  defect  or  failure  of 
compliance  by  manufacturer,  notice 
requirements. 

(r)  If  a  manufacturer  is  required  to 
notify  the  Secretary  under  paragraph  (a) 
of  this  section  and  also  is  required  to 
report  to  the  Food  and  Drug 
.Administration  under  Part  803  of  this 
chapter,  the  manufacturer  shall  report  in 
accordance  with  Part  803  If  a 
manufacturer  is  required  to  notify  the 
Secretary  under  paragraph  (a)  of  this 
section  and  is  not  required  to  report  to 
the  Food  and  Drug  Admiinistration  under 
Part  803.  the  manufacturer  shall  notify 
the  Secretary  in  accordance  with 
paragraph  (a)  of  this  section. 

Interested  persons  may,  on  or  before 
October  15,  1984,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the 
amendments  conforming  §§  600,14,     . 
1002.20.  and  1003.10  to  this  final  rule  If 
FDA  decides  on  the  basis  of  comments 
received  that  any  change  to  the 
conforming  amendments  is  necessary,  it 
will  publish  the  change  in  the  Federal 
Register.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office  \ 

above  between  9  a.m.  and  4  p. m,.  \ 

Monday  through  Friday  ' 

Effective  date.  November  13, 1984. 

(Sees  502(t).  510,  519.  701|a),  704  (a)  and  (e). 
52  Stat  1055,  76  Stat,  792-795  as  amended.  90 
Stat  564-565,  578,  581  (21  U.S  C.  352(t),  360. 
3601.  371(a),  374  (a)  and  (ej):  secs-  215,  351, 
354-360F,  58  Stat.  690.  702  as  amended  82 
Stat.  1173-1166  as  amended  (42  L'.S.C  216 
262.  263b-263n)) 

Dated:  August  2~  1984. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler. 
Secretary  of  Health  ard  Human  Services. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

September  1,  1984. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014fe)  of 
the  Impoundment  Control  Act  of  19''4 
(Pub.  L  93-344).  Section  1014(el  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of 
September  1.  1984  of  nine  rescission 
proposals  and  65  deferrals  contained  ;n 
the  first  twelve  special  messages  of  FY 
1984.  These  messages  were  transmitted 
to  the  Congress  on  October  3,  .\ovembe.- 
17,  December  14  and  December  21,  1983; 
and  January  12.  February  1  and  22. 
March  26,  May  8  and  21.  June  20,  and 
July  20.  1984. 


Rescissions  (Table  A.  and  Attachment  A) 

As  of  September  1,  1984,  there  were 
no  rescission  proposals  pending  before 
the  Congress.  Attachment  A  shows  the 
history  and  status  of  the  nine  rescissions 
proposed  by  the  President  in  1984. 

Deferrals  (Table  B  and  .Attachment  B) 

As  of  September  1,  1984,  .Si, 946.0 
million  in  1984  budget  authority  was 
being  deferred  from  obligation  and  $10.8 
million  in  1984  outlays  was  being 
deft-.rred  from  expenditure.  Attachment 
B  shows  the  history  and  status  of  each 
deftrrdl  reported  during  FY  1984. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  listed  below 

Vol.  48,  FR  p.  45730.  Thu.rsday,  October 
6,  1983 
Abit    A 


TArai  Of   1 9b4  ^<I^f|»lSl^ 


i»ft. 


Vol.  48,  FR  p.  53060,  Wednesday, 

November  23,  1983 
Vol.  48,  FR  p.  56720,  Thursday, 

December  22,  1983 
Vol.  48.  FR  p  57098,  Tuesday,  December 

27,  1983 
Vol.  49.  FR  p  2076.  Tuesday.  January  17, 

1984 
Vol.  49.  FR  p  4692.  Tuesday,  February  7, 

1984 
Vol.  49.  FR  p.  7342,  Tuesday,  February 

28  1984 
Vol.  49.  FR  p  13096,  Monday,  April  2, 

1984 
Vol.  49.  FR  p  20234.  Friday,  May  11,  1984 
Vol.  49.  FR  p.  22032.  Thursday,  Mav  24, 

1984 
Vol.  49,  FR  p  26014,  Monday,  June  25, 

1984 
Vol.  49,  FR  p  30155,  Thursday,  July  26. 

1984 
David  A.  Stockman, 
Director.  Office  of  Management  and  Budget. 


Rescissions   proposed  by   ttic  Prtbldenl 

Accepted   by   the   rongrei:.    

Rejected  by   the  Conyresb 

Pending  before   trw   Congress 


Amount 
(In  nil  1 ton^ 
of   dolUrs^ 

J  636.4 

-'^5.4  if 

-S81.0 

$     -0- 


ii     These  «io«jnts   were  available  for   otjligation  l«tweer.  March   ?8  and 
August  22,    1984  when  the  Second  Supplemental  Approp,  rations  Act 
iP.L.   98-396^  was  enacted.  i 


TABLE    B 


STATUS    OF    X^BA    DEFERRALS' 


Deferrals  proposed  by  the  President 


A«ount 
(In  •mions 
of  rlollars^ 

$     7.434. "5 


Routine  Executive  releases    through  Septen>b€r    i,    l'*i4    i  n>e  / 
Agency  Releases  of  $5,S48.?  (Bin  ion  «id  cunulatlve 
adjustments  of   -$86.5  mil  1  lonl 5.461.7 

Overturned  by  the  CongreiS 


I 


-16.0 


Currently  before  the  Congress i \  i.gs6.8 


a/ 


a/ 


This   aaount    includes   S)0.8«i!M„n    in  outlays    for    a  Department    of    the 
Treasury  deferral    (D84-161. 
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Allachwnl    k   -    Status   of   BestHilors   -   F(sc«)   Inr    I9R4 

«s   ol    Septpul'pr    I.    1984                                                             tanuni  toourtt 

Amounts    In    Ihou^inds    of    DulUri  P.  py  loudly  Current  I,  Oil,    of         Awmnl                MKWnt                b*i,           torigress  lor«l 

Biulsslon  Cons(der«l  t)*forp  Hfs    »gp      Bpsc  tn<)«)             n»6t                  1l*it«                    Action 

A9enc,/Bure»u/Accminl                                    Huahpr  t,|i   Congrm  Congress                                                 «v4fla6tp  Aiilltblt 

OtPAdlrKNr   OF   HOUSING  ANO  URBAM  DEVElO(>t«NI 
Public    «nd    Indian   Mousing    Prograail 
Payarnt    lor   oprratlop  of    low-lncoae 
^^ouUng It*.;  '  in  m  M-S4  1)1,4)1        i-2»-M 

OfPABIHfNI    OF    IMF    IHIFIIIOB 
National   Part    Sprylce 

land  acquisition nt-1  lO.OOO  MM  JC.OOO  iO.OOO        3-M-84     f.i      «J<»t 

DEP»»II1€Kt  OF   LABOB 
Occupational   Safety   and  Health 

Aduinlslrallon R(4-l  I. ZOO  lP-21-83  l.?0«        319-84 

OIHf  B    IMntPfMOfNI    AGfHCIf  S 
Corporation   for   Put      c   iroadc as t inq 

Public   broadcasting   fund |tS4-«  ?0.000  ?-l-84  ?0,0<K)        )?8-84 

Oplaware  and  Susquphana  Pivpr 
Bas In  CoflMlss Ions 
Salaries   arvj  eippnses, 
Detanare  Blypr   Baslr  Com»ls<,ion  Bfi4   I  |f  ?-l-H  |»  )  ?f   84 

Salaries   aryl  pippnsps, 
Susquphana  Bl»er   Basin   r«<»isslyn  ..B84   J  it  Z-1-84  ?i  )   ?»   84 

Panaaa  Canal   CoMilsslon 

Operating    e.penses Bft<6«  17,750  ?-l-f4  \!,f,0  l.'.;S0         )-?6-e4      Pi<>i-S^t 

Capital   outlay RMM!  Jf.s  ?    [p<  i  ^f,:>i  !  .f^        )  ?8   84     PI      98    >'»fc 

Of  r-Bi,'ri(,t  1  FEW  PAL  f  Nil  ^u^ 

("ErtRIIKHl    OF    AOBICIIl  lUPI 

Sural     F Ipctr If Icat Ion    Ad»ln i sir al lOP 
Bural    electr  If  Irat  lor    tril 

telephone   revolving    fu-id M4.r  it..B(,:  :    1-84  19/, St?        J   J8-84 

Bural  leipphonp  barv .M4-I  JO, 000         r-i-e4  JO, 000      !-,-'e-e4 

Bi'sc  Isstors.    total    B«    t<(,,4il  SS.J/S         4it.4ll 

Nnif     -    Awonrls    rrs(  indpd    In    the    Snt o™!    SupflPwpnt « '    Appropriations    Art    (P. I. 98-196)    on 

»j|.nt    ??,    1984   wp-e   a.allrftilp  hpt.irn   lt>p  date   of   relMSP  and   the  date   of   e"*    twni 

Atf  d(  n.TH-nt    8    .    S'.e'.s    of     lH'f>'o''>     -    i^:     s '■     Ttdr     |9g4 

As    of    Sppte«bpr    I,    l<,e4  Wont  »«,.unt  Congres-  A-ount 

AKxjnts    In   Ihousands    of    Ocl,,ri                                     !.ai%«ille<!  Irars.nteJ                            fjaulatwe  sionally  Cor>jres                                  UflerrpO 

rhfe.roi      Orii;in,i  Sutispquert  dsif   ol        Oht   »jency  RpquirAi  sional  Cu»L.l«tv.f       as  ol 

*0ency/8ureau'Account                            »u«t.pr        Bequest              Change  ftpssagp         (ipl«ses  Beleases  Action  Adjustawnts     9-1-84 

FUNDS  APPROPRIAIfD   TO   THE   PRESIDiMT 

Appalachian  Regional   Ofvtlopiwnt   Progra.s 
AppalachUfi  regional   developoenl   programs,    064    I  lO.OOO  10   j-6i  10  000 

Intprnattonal   Security  Assistance 
Foreign  •llUary  sales   credit 084-30  l.llb.OuO  l-i:-84  -IJISOOO  a 

EconoBtc   support   fund 084-34  301.880  1?-I4-6J 

[lM-24*  ?. 767, 691        l-l?-8«  -2fcb3S7l  g 

064-60  I0?.000  S   8-64  H,   000 

Ntlltary  assistance 064-11  4:t,9;o  l-ir-e<  -4:6^)0  a 

OEPARINtNT  OF   AGRICULTURi 

Soil   Conservation  Service 
Matershrd  and   flood  prevent  lor  opf  a;    i.ns     OK^i  8 . 1  (t  ?-l-B<  l    ■  it 

Forest   Service 
Construction 064-)'  10.814  ?-l-e4  I0.8H 

I  i«ber   salvage   sales M4   ?  t  .!\\  lu-3-83 

DE4-:«  9  no        1-1?    64  -I9S0  1J,<71 

€ip«n»es,   brush  disposal 064   3  42. 6M  10-J-8J 

I'b4-3A  I2.J98        1-13-84 

1)84   JB  778         S-8-84  5i,_gS0 

uifARrHfUI    Of    CONtBCf 

Internal lonal   Trade   Ad«inlstrat ion 
Participation   in  U.S.   eipos  it  lors .  .  .  .Dij4-i:  5S0  I-I2-S4  JS* 

National    Ocea.nic    ft   Atmospheru    Aj«  ir  i  s  ( '  d  t  lun 
Promote  and  develop   fishery   products   ei<i  ^ 

research    pertaining    to   Aapruan    fishf,  irs    064    4  U.bOO  10-3-83  -  i  >bO0  « 
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«lti.hr».T|    B    -     ,!j!j5    nt    D>-<e'nU    -    ff.jal    1-tr    il'H 


*l   of   September    1  .    fje* 
•aounts    In   I*ious<iv]s   of  Dollars 


*9en<:y/9ur»au'»c  count 


Amount 


O^'frral 


KPMIHtHI    OF   OEFENSt    -    HIllfURT 

Operation  and  Hatntenaiyir 
Enitronaenttl    restoration,   deffrse OS«-n 


miltjrir  Construction 
Ntlltary  construction,   ill   services 08<   S 

Family  Housing,   Defense 

faally  housing,   «lr  Force 084-6 

C84-6A 


AiKi.i^t  «»f«jr.t  ConqcPi- 

'a"s»i(tc(l  Iransnuteo                         CjmuUtUe  smnjiiy  fu'iyres-                              Deterred 

"cigioai  SuDsMjufnt  Oi!f    jf       n><8.'«gencir  Bequtre<l       sionji  CusuUtlve       as  ol 

>le.wU  C^ar^g»  Ip.n.jf          Selodses  Releases        Ar  l  i  m  Adjustments      9-1-84 


■%.1C0  l-17-8«  -75000 


414, i»7  IO-J-8) 

I  4Sg,;40      12-14-83  '1^)0! 


'' 1.100  10- J- 8  J 

20, Ul      12-H-83  -7J131 


129.648        ?9;,68J 


DEC'lCtNI    OF    OFFENSE    -    C1»IL 


IMI 


wnjilfe  Conservation,  unitary  «eier,jttons 

Wildlife  conser»at  Ion 5S4-; 

!:a«-7A 

D£PARIWNI  OF  EDUCATION 

Office  of  Postsecondary   Educaton 
Higher  educat  Ion 084-38 

0{PA8I*.|<I  OF  ENERGY 


Atomic  Energy  Defense  Actwiti-s 
Atomic  energy   defense  «c(ir!t<es 

Energy  Programs 
Eeneral   science   a.id   r'',tar.-.i\  adwifies 
Energy   supply,   research  and  de/el.jpmert 
act  ,,ltles 


.DB4-62 

0e4-6?A 


,0114-6  J 


n84-« 

064-39A 

U^arium  i.jpply   and  enr  1. 'Tie-t   acM,it  )"s    .  .n«in 

Fossil   energy   research   and  develooment D6«-2I 

G.»4-21A 
084-218 
084-21C 
084-210 


Fossil   energy   coistri,r  t  ton. 


.084-25 

De4-2SA 


«a»al   petroleum  and  oil   shale  reser.es 0)t4-<0 

084- 40A 

Energy  conserratloh 084-41 

Strategic  petroleu*  reserve 08 «  ,'6 

084-26A 
084-268 

Alternative  fuels  production 084-22 

084-22* 

Power  Harketing   Administrations 
Operation  and  maintenance.   Southwestern 

Power  Administration 084-42 

D84-42A 

D84-478 

Construction,   rehaDi  I  itatiur  ,   oceff.isn 
and  maintenance.  Western  Area  Power 
Administration 


D84-64 

D84-e4A 

Departmental    Admlni itrat lun 
Departmental    administration 084-4  3 

D84-43A 

084-4  IB 

D€PABTHfN(  OF  MtAt.?H  AND  HUHAN   <,f»vlC!-S 

Centers    for   Disease   Contrul 
Disease  control 


.084-2/ 


7»7 


5W 


1,050 

00 
10,052 

130.000 

20,126 


}8,0Jt 

<i  ,~>0 

1 3 .  J '  7 
K' , '  J7 

I 

1  j.sjo 

I 

7,00« 


10  I 


29.05:i 


15.56 


I0-3-8J 
J85       I-I2-S4 


M-84 


206 


800 


soo 

8,?91 

."1 


6-20-84 
7-20-84 

6-20-84 

2-1-84 
6-20-84 

I0-3-8J 

11-17-83 
12-14-83 

2-1-84 

i  :■■■'• -^1 
'-?3-e4 


1,962     12-14-83 
23.196         2-1-84 


50 


256 
92 


4.300 


2-1-84 
6-20-84 

2-1-84 

12-14-83 
2-1-84 

7-20-84 

11-17-83 
2-1-84 


2-1-84 
60  6-20-64 
41        7-2D-84 


514 


6-20-84 
7-20-84 


2-1-84 

375       6-20-84 

6,660       7-20-84 


12-14-83 


-500 


-!999 


-20326 


-8577 


-12300 


-,.'6UU0 


1,162 


1.256 
700 

8.8b3 

no. 000 


10.414 


i'.Hb 


1,218  2, /IB 

U.Obb 
712  6, SI? 

7,101 
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»5  of  Sfptwhft    1  ,   iiei 
Aaounts    So   IhousarxJs   of   DcUsr^ 


IranMit  led 


Kmr>ur{ 


lonqrfs-  Aaoo/it 

Cuaulatt>F       sionalljr  Congrei-                              Oflerred 

(mt/Agrncy       RcqutrrO  sional  Cuaulattrr       as  of 

Rrlta^es         Mftrasfs  Actiox  MJuslaenti     t-l-84 


NattoiMl    IrstUutr^vf   Health 
tutldlnflj   and   facUttlps 064   65 

Office  of   »isUlai<t   Secrelary   (or  MfaU>i 
ScterllfU   actwitlei  overseas 

(special    forel9n   currency   prograa)  .0P«-9 

Social   Security   *a»lnlstrat Ion 
llaU«tlo«  on  •dutnlttrallje  eipensej 
(construct  Ion) 084-10 

084    10« 

DtPHfllHlNI    Of    THE    IhlEBIOH 

Klner»li  Hanageaent   Service 
Payaents   for  proceeds,   sale  cf   xater. 
Hlner»\  Leasing  *ct   of    19?0 D84-I I 

Bureau  of  Rec1a*atlon 
Construe  1  Ion  program 084-(!l 

Bureau  of  the  Mines 
fines  ond  Blnerals 064-44 

National   Park   Service 
Land  acquisition  and  state  assistance 

(contract  authority) D84-?) 

084-?3» 

Construction    (trust    fund) [W4-S0 

Of  f Ice  of   the  Secretary 
Office  of  Water   Policy D84-bl 

OEP»mnfhI   Of   JUSTICE 

interaqenc)!    Law   Enforcexcnt 
Organlied  crl»e  drug  enforcement D84-i? 

Federal  lureau  of   Investigation 
SaUrttl  «n<l  tipenses D64-S8 

Federal  Prison  Syitea 

lulUlngs  and   facilities Oe4-?8 

084  78« 

Office  of  Juillci  Aiilstance,  Research 
•nd  Statistics 
La«  enforcement  assistance 06<   S? 

DEPARTNENI  OF   STATE 

lnternat>toMl   OrgenUatlons   ead  Conferences 
Contrlbutloflt   to   International 
organ Uat  Ions 084-46 

Contributions    for    International 
peacekeeping  ecttvUtes „..084-4S 

United  States  eaergency   refugee   and 

■  Igratlon  assistance   fund 064-1? 

D64-l?» 

United  States  bilateral    science   an<] 
technology  egreements 064    I  ) 

0EP*RTH£NI    OF    TRMSPORfAIION 

Federal   Railroad  kdainlstrat ion 
Railroad   research  and  developaient rie4-iJ 

Federal   Aviation  Adailnlstrat  Ion 
Facilities,   engineering  ana  deve  lotweni .    ,.tii)4-S9 

Construction,  Washington  Hetropoluar 
*'rporti 084    ',4 


*t 


14,00r: 


300 


4r.oftc 


578 


JbO 


211 


io-3-ej 


10-3-83 

tf,4<lC       I  r -,'1-83 


10-3-83 


?-l-84 


I  i-i;-83 
,;oc        M-M 


?-??-«4 


1?- 14-63 

n.7i2      i-i?-e4 


?-??-64 


4  .  ' ,'  -' 

?-  1-84 

10.6'<I 

;■  i-&4 

j/.9,'e 

10    3   63 

, 

\ii 

i-i:'-6« 

10-3-83 


2-2?-ei 


3-r'6-84 


?-??-64 


-U 


-14OO0        98-11? 


}] .046 


46 


l,M' 


-3000C  2.)M 

0 


-too 


?»? 


«?.00<l 


«.'?J 


3b0 


211 
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mtai  i-n*"'!    B   -   status   of   Deferrals    -   fi..,.il    r,-ar    !  )34 


•  s  of  Septf«b»r   I ,    H34 
unti    In   ThousinUs   of   Oollars 

•g«ncr /Bureau/ Ac  count 


A*i*>jnt  *i*ourt  Co'xjres-                                                    Aaounl 

TraosatttfMi  Transaiu-d                         C.nw.;  i^t  i»e  sional!^  Corvjp  es-                             Deferred 

Deferral     Origin^!  Subsriuent  Oafe   o'       0*18   *gen.  ^  Heiquir^d       signal  Cj«ul«tive       is  of 

HuMber       B?qje-.t  Cru'vj-  Nos.  i.jf         Bei^a-'s  Reipjsi's       «i  t  Ion  Adjustments     9-1-84 


FAcMlttes  <nd  equipment   («lrport   and 
•  trw«j    Irusl) OS<-M 


U.S.   CMSt   Su4rd 
letlrtd  p*i 


.084^5 


Hirltta*   tdalntstrltlon 
SMp   construction D8  4    «.' 

Office  of  the  Secretjry 
Tr«nsport«t Ida  pUnnIng,   research  and 
deie)opa(nt 084-S6 


DCPARIXNT  OF   THE   IRtASURT 

Office  of  Revenue   Sharing 
Stite  <nd   loci)  governaent   fiscal 

•  SJistMKC  trust   fund OSA-l'i 

Q84-I6 
lurewi  of  tK«  Hint 
Eip«n»lo«  tnd   laprovements Og*-?') 

0T«(   IWXPENDENT  AGENCIES 

^nnfylvanU  Avenue  OevelofMent   Corporation 
Land  acquisition  and  developaent   fund 084   1' 

Railroad  Retlrenent  loard 
NlliMukee  Railroad   restructuring, 

ada  In  1st  rat  Ion 084-18 

084-I3A 

Tennessee  Valley  Authority 

lennessee  Kalley   Authority   fund 084- H 

084-48 

United  States   Inforvatlon  Agency 
Salaries  and  eipenses 084-34 

Salaries  and  tipenses   (special   foreign 
currency  prograa) 084-35 

Acquisition  and  construction  of   radio 
facilities 084-36 

United  States  Katlxay  Association 
liiiilntstrative  eipenses 084-rO 


1  i.  ISO 


,'.00O 


160 


S6.0^8 
I5.?09 


11.148 


85 


Z.400 


10-3-8J 

^'-1-84 
J-??-84 


10-1-83 

IO-J-83 


10    )-8J 
14'      1M4    ii3 


10-3-83 
2-1-84 


l-l?-e4 


I-I2-S4 


iO-3-83 


-153063 


■  H  '.6 
l'j,'09 


-?050        •liiAi 


9)o,:o5 

11.350 
J.OOO 

160 


111    5?, 843 
10,808    10,808 


21? 


;,ooo 

2,112 


2,400 


9.645 


TOTAL,  0(FERfiAl.S. 


4. 548. 798 


,835,r,l 


-5.548,195        -16,050 


86.49/    1 ,956.761 


Botes:   Deferral  D84-2S  uas  reported  as  part  of  084-21    In  tSe   se' orvd   special   •eisage      In   the   thiri]  special  •.'Svfge   the  deferral   »as   reported 
separately  and  adjusted  upward  slightly. 

Of  the  aaount  deferred  as  084-25,   J26  ■llllon  »as   transferred   lo  fossM    ene-j>   reseai    h   a->d   levi- '  n>«>ent   pursuant    to   the    HS4   Interior 
and  Related  Agencies  Appropriations   Act. 

All   of  the  above  aanunts   represent  budget   authority   eicept   one   general   revenue   sharing  deferral    (1)64-16)   of    oct'iys   onl>, 

n»  Soli  Conservation  Service  deferral  uas  erroneously   Iransaltted  as  084-36    in  the  sulh  special  aessage.      It  has  twen  renumbered  as  ue4-49. 

iFTl  Doc.  84-24425  Filed  9-13-«4   8:45  am] 
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37  CFR 

1  36096 

Proposed  Rules 

2 35527 

38  CFR 

21  35629 

Proposed  Rules: 

36 34847 

40  CFR 

30 35010 

52 35500. 

35501,35631,36096 

60 35936 

61 35768.  35936 

62 35502,  35771 

81 35631 

413 „ 34823 

433 34823 

469 34823 

721  35011 

Proposed  Rules: 

50 35029 

52 34851.  34866,  35155, 

35662 

53 35029 

57 34870 

58 35029 

60 35156 

81 35029,  35964 

162 35804 

1 80 35030,  35805 

271 35608,  35966 

41  CFR 

Proposed  Rules: 

Ch.  201 35385 

42  CFR 

405 36097 

Proposed  Rules: 

57 35324,  35328 

405 35386 

43  CFR 

1820 35296 

I860 35296 

Public  Lend  Orders: 

6565 35773 

44  CFR 

9 35580 

65 35774,  35775 

67 35776 

Proposed  Rules: 

67 35806-35809 


205 34874 

45  CFR 

205 35586 

206 35586 

232 35586 

233 35586 

234 35586 

238 35586 

239 35586 

240 35586 

302 35604 

801 35937 

46  CFR 

510 36296 

515 36303 

520 36303 

525 36303 

530 36303 

540 36303 

572 36103 

Proposed  Rules: 

67 35967 

47  CFR 

2 35633 

15 35634 

61 34824 

63 34824 

73 35637 

83 36104,  36105 

87 35091 

90 36105 

97 36107 

Proposed  Rules: 

43 35809 

73 :•,...  35664.  36112 

74 35664 

90 36113 

97 36113 

48  CFR 

Ch.  3 36109 

Ch.  3,  Appendix  A. 36236 

Ch.  5 35637,  35938 

Proposed  Rules: 

Ch.  5 36114 

230 35160 

507 35161 

49  CFR 

172 35950 

173 35950 

571 35380.  35503 

Proposed  Rules: 

575 35814 

50  CFR 

17 35951 

20 36272 

663 35955 

672 35955 

32 35505 

33 35505 

652 ., 35021 

671 35779 

672 35095.35505 

Proposed  Rules: 

13 35389 

14 35389 

17 34878.  34879,  35031, 

35665 
20 36290 
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Air  Pollution  Control 

Environmental  Protection  Agency 

Animal  Drugs 

Food  and  Drug  Administration 

Auttiority  Delegations  (Government  Agencies) 

Interstate  Commerce  Commission 

Aviation  Safety 

Federal  Aviation  Administration 
Claims 

Federal  Emergency  Management  Agency 

Endangered  ar>d  Threatened  Species 

Fish  and  Wildlife  Service 
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Agricultural  Marketing  Service 
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Milk  Marketing  Orders 

Agricultural  Marketing  Service 
National  Forests 

Forests  Service 
Natural  Gas 

Federal  Energy  Regulatory  Commission 
Pipeline  Safety 

Research  and  Special  Programs  Administration 
Radio 

Federal  Communications  Commission 
Radio  Broadcasting 

Federal  Communications  Commission 
Television  Broadcasting 

Federal  Communications  Commission 
Trade  Practices 

Federal  Trade  Commission 
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36359 
36359 

36360 
36392 
36421 


36421 


36391 


36454 


36459 


36421 
36422 
36468 


36422 
36422 
36422 
36422 
36422 


Agricultural  Marketing  Servica 

RULES 

Avocados  grown  in  Florida;  interim 

Avocados  grown  in  Florida  and  imported;  interim  36427 

rule  affirmed 

Pears,  plums,  and  peaches  grown  in  California 

PROPOSED  RULES 

Milk  marketing  orders: 

Georgia 
NOTICES 
Tobacco  inspection  and  price  supports: 

Stalvey,  George  H.,  et  al.;  hearing  on  application 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Food  and 
Nutrition  Service  in  Florida;  Forest  Service;  Animal 
and  Plant  Health  Inspection  Service 

NOTICES 

Citrus  canker:  emergency  declaration 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant  quarantine,  domestic  and  foreign: 
Unshu  oranges;  hearing  cancelled 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Coastal  Corp. 


Arte  and  Humanities,  Natiortat  Fourtdation 

NOTICES 

Meetings: 
Literature  Advisory  Panel 

Civil  Aeronautics  Board 

NOTICES 

Hearings,  etc.: 

Pacific  Freight  Airlines,  Inc. 

Westates  Airlines 
Meetings;  Sunshine  Act 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Illinois 
Kansas 

Kentucky;  date  change 
Maryland;  date  change 
Minnesota 


36472 
36397 

36428 
36468 


36428 


36429 


36368 
36370 

36410 


36407, 
36408 
36409 

36435 


36423. 
36424 

36423 


Commerce  Department 

See  also  International  Trade  Administration; 
National  Technical  Information  Service. 
NOTICES 

Agency  information  collection  activities  under 

OMB  review  (3  docunients) 

Meetings:  36361 

President's  Commission  on  Industrial 

Competitiveness;  date,  changes,  etc.  36365 


Commodity  Futures  Trading  Commlaalon 

NOTICES 

Contract  market  proposals: 

Chicago  Mercantile  Exchange:  one-year  U.S. 

Treasury  bill 

Conservation  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products: 

Refrigerators,  freezers,  water  heaters,  etc.;  State 

petitions  for  exemption;  correcHon 
State  energy  conservation  program 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Meetings;  Sunshine  Act 

Education  Department 

NOTICES 

.Meetings: 

Bilingual  Education  National  Advisory  Council 

Energy  Department 

See  also  Conservation  and  Renewable  Energy 
Office;  Energy  Research  Office;  Federal  Energy 
Regulatory  Commission, 

Energy  Research  Office 

NOTICES 

Meetings: 
Magnetic  Fusion  Advisory  Committee 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources,  etc.: 

Colorado  et  al.  (Region  VIII);  authority  delegation 
Air  quality  planning  purposes;  designation  of  areas: 

Utah 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 

Opacity  provisions;  reporting  and  recordkeeping 

requirements;  correction 
Air  quality  implementation  plaas;  approval  and 
promulgation;  various  States; 

Illinois  (2  documents) 

Maryland 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Federal  Aviation  Administration 

RULES 

Aircraft  products  and  parts,  certification: 

Israel  Aircraft  Industries 
Airworthiness  directives: 

Boeing 
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Fefieral  Communications  Commission 

RUL£S 

Radio  services,  special; 
Private  land  mobile  and  private  operational- 
fixed  microwave  radio  service;  obsolete 
requirements  removed 

Radio  stations;  table  of  assignments: 
Michigan  (2  documents) 


36373 


36378, 

36379 

36380 

36381 

36379 

36381 
36382 


36415 


36411 


36399 


36429 
36429 
36430 
36430 
36430 
36433 
36433 
36434 
36434 
36434 


36435 
36435 


36466 


36436 


New  Mexico 

North  Carolina 

Puerto  Rico  and  Virgin  Islands 
Television  stations;  table  of  assignments: 

Arkansas 

Florida 
PROPOSED  RUI^S 
Television  stations;  table  of  assignments: 

Wyoming;  correction 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Claims;  personnel  claims 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 

Deregulation  and  other  pricing  changes 
NOTICES 

Hearings,  etc.:  ^ 

ANR  Pipeline  Co.  et  al. 

Central  Vermont  Public  Service  Corp. 

El  Paso  Electric  Co.  (2  documents) 

Florida  Power  &  Light  Co. 

Oklahoma  Gas  &  Electric  Co. 

Pacific  Power  &  Light  Co. 

Panhandle  Eastern  Pipe  Line  Co. 

Pennzoil  Co. 

South  Carolina  Electric  &  Gas  Co. 

Western  Area  Power  Administration 
Small  power  produption  and  cogeneration  facilities 
qualifying  status;  certification  applications,  etc.: 

Penobscot  Energy  Recovery  Co. 

San  Diego  Solar  Concepts  III,  Ltd. 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Whittier,  AK;  intent  to  prepare 

Federal  Home  Loan  Bank  Board 

NOTICES 

Organizations,  functions,  and  authority  delegation's 
District  examination  offices,  location;  policy 
statement 


Federal  Maritime  Commission 

RULES 

36371     Agreements  by  ocean  common  carriers,  etc.; 
interim 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

36468     Meetings;  Sunshine  Act 
Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
36436         Northwest  Financial  Corp.  et  al. 


36437         Rigler  Investment  Co.  et  al. 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
American  College  of  Obstetricians  and 
Gynecologists 


36366 


36418 


36452 


36366 
36405 

36437 
36437 

36450 

36438 

36441 
36441 

36439 

36446 
36442 
36443 

36437 
36442 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Tar  River  spiny  mussel 
NOTICES 

Comprehensive  conservation  plan/environmental 
statements;  availability,  etc. 

Izembek  National  Wildlife  Refuge,  Alaska; 

correction 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds  and  related  products: 

Nitrofurazone  and  furazolidone 
PROPOSED  RULES 
Food  labeling: 

Nutrition  labeling;  calorie  content;  correction 
NOTICES 

Committees:  establishment,  renewals,  terminations, 
etc.: 

Cardiovascular  and  Renal  Drugs  Advisory 

Committee 

F.ndocrinologic  and  Metabolic  Drugs  Advisory 

Committee 
Human  drugs: 

Bentyl  with  phenobarbital  capsules,  tablets,  and 

syrup;  approval  withdrawn 

Cantil  with  phenobarbital  tablets;  approval 

withdrawn 

Erythromycin  ointment;  approval  withdrawn 

Methaqualone  (Lemmon  Co.);  approval 

withdrawn 

Mycolog  Cream  and  Ointment;  antibiotic. 

corticosteroid,  and  antifungal  components; 

hearing 

Parenteral  multivitamin  drug  products;  exemption 
revoked,  etc. 

Terra-cortril  topical  ointment:  approval 
withdrawn 

Theophylline,  ephedrine,  sulfate,  and 
hydroxyzine  hydrochloride  combination 
products;  hearing 

Winstrol  tablets;  approval  withdrawn 
Medical  devices;  premarket  approval: 
Vistakon,  Inc. 


Food  and  Nutrition  Service 

PROPOSED  RULES 

Food  distribution  program: 
36390         Donation  of  foods;  yield  factor  requirement 

Forest  Service 

PROPOSED  RULES 

36405     Landownership;  National  Forest  townsites 

NOTICES 

National  Forest  System  lands  and  waters; 
36421         Electronic  communications  sites;  special  uses; 
proposed  fee  policy  changes,  etc.;  extension  of 
tim? 
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General  Accounting  Office 

PROPOSED  RULES 

36386     Bid  protest  procedures 

hiealth  and  Human  Service  Department 

See  Food  and  Drug  Administration;  Public  Health 
Service. 


National  Park  Service 

NOTICES 

Meetings: 

36452  Golden  Gate  National  Recreation  Area  Advisory 
Commission 

36453  Lake  Clark  National  Park  and  Preserve 
Subsistence  Resource  Commission 


Housing  and  Urt»an  Development  Department 

NOTICES 

36451      Agency  information  collection  activities  under  36427 

OMB  review 


Indian  Affairs  Bureau 

RULES 

Education: 
36367  Indian  school  equalization  program,  interim; 

correction 

Interior  Department 

See  Fish  and  Wildlife  Service.  Indian  Affairs 
Bureau;  Land  Management  Bureau:  Minerals 
Management  Service:  Mines  Bureau:  National  Parl^ 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
36424  Potassium  chloride  from  Spain 

Interstate  Commerce  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
36384         Proceedings  Office;  Chairman  et  al. 

NOTICES 

Railroad  operation,  acquisition,  const.'-uction.  etc.: 
36454         Southern  Pacific  Transportation  Co. 

Railroad  services  abandonment: 
36454  Oregon-Washington  Railroad  &  Navigation  Co.  et 

al. 

Justice  Department 

See  Antitrust  Division. 


36451 


36476 
36488 


36452 


36459 

36460 
36460 


36461 


36461 


36450 


36383 


36415 


Land  Management  Bureau 

NOTICES 

Rp.?ource  management  plans  and  environmental 
st.-itements:  availability,  etc.: 

Egan  Resource  Area,  Ely  D'strict,  NV  36462 

36468 
Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations:  36462 

Southern  California;  lease  sale  36462 

Southern  California:  leasing  system 

Mines  Bureau  36464 

NOTICES  36465 

Agency  information  collection  activities  under 
OMB  review 


National  Aeronautics  and  Space  Administration 
NOTICES  36465 

Meetings:  36465 

36459         Space  Applications  Advisory  Committee 


National  Techinical  Information  Service 

NOTICES 

Published  search  product;  fee  increase 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

West  Virginia  University 
Environmental  statements;  availability,  etc.: 

General  Public  Utilities  Nuclear  Corp.  et  al. 

Union  Electric  Co. 

Overseas  Private  investment  Corporation 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration 

Research  and  Special  Programs  Administration 

RULES 
Pipeline  safety: 

Hazardous  liquid  transportation;  isolated 

corrosion  pitting 
PROPOSED  RULES 
Pipeline  safety: 

.Natural  and  other  gas  transportation;  maps  and 

records;  advance  notice  wiAdrawn 

Securities  and  Excfuir>ge  Commission 

NOTICES 

Hearings,  etc: 

Trans  World  Airlines,  Inc. 
Meetings;  Sunshint  Act 
Self-regulatory  organizations;  proposed  rul" 
changes: 

Municipal  Securities  Rulemaking  Board 

.New  York  Stock  Exchange,  Inc. 
Self-regulatory  organizations;  unlisted  tradins 
privileges: 

Boston  Stock  Exchange,  Inc. 

Pacific  Stock  Exchange  Inc. 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Nevada 
Intergovernmental  review  of  agency  programs  and 
activities;  correction 


VI 
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Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICCS 

36453     Abandoned  mine  lands  and  State  regulatory 
programs  administration;  annual  evaluation 
reports;  availability 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal 
Highway  Administration:  Research  and  Special 
Programs  Administration. 

Treasury  Department 

NOTICES 

36466     Agency  information  collection  activities  under 
OMB  review 
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Separate  Parts  in  This  Issue 

Part  II 

36472     Department  of  Energy,  Office  of  Conservation  and 
Renewable  Energy 

Part  III  ! 

36476     Department  of  the  Interior,  Minerals  Manat:!Pment 
Service 


Reader  Aids 

Additional  informaDtni,  including  a  list  of  public, 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


r 


^ 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  attected  this  month  can  be  found  in 
XhQ  Reader  Aids  section  at  the  end  of  this  issue. 


4  CFR 
Proposed  Rules: 

21 


36386 


7  CFR 

915  12  documents) 36359 

'J17       36360 

944  36359 

Proposed  Rules: 

250 36390 

301 36391 

319 36391 

1007 36392 

10  CFR 
Proposed  Rules: 

420 

430 


14  CFR 

21 

39 


36397 

36472 

..... 36361 

_ 36365 

16  CFR 

13 „ 36366 

18  CFR 
Proposed  Rules: 

270 36399 

271 36399 

272 36399 

273 36399 

274 36399 

21  CFR 

558 36366 

Proposed  Rules: 

101 36405 

25  CFR 

39 36367 


36  CFR 

Proposed  Rules: 

254 


36405 

40  CFR 

60 36368 

61 36368 

81  36370 

Proposed  Rules: 

52(3  documents) 36407- 

36409 
60 36410 

44  CFR 
Proposed  Rutes: 

11 36411 

46  CFR 

572 36371 

47  CFR 

1  - 36373 

73'/  documents) 36378- 

36382 

90 36373 

94 36373 

Proposed  Rules; 

73 36415 

49  CFR 

195 36383 

1011 36384 

Proposed  Rules: 

192 36415 

50  CFR 
Proposed  Rules: 

17 36418 


36358 


Rules  and  Regulations 


Federal   Register 

Vol.  49.  No.  181 

Monday,  September  17,  1984 


This   section   of  the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general  applicability  and  legal  effect   nrost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
US.C.   1510. 

The  Code  o(  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of   each 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  915  and  944 

Avocados  Grown  in  South  Rorida  and 
Imported  Avocados;  Grade  and 
Maturity  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Finalization  of  interim  final  rule. 


summary:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  an  interim  fina!  rule 
which  established  grade  and  maturity 
requirements  for  Florida  avocados  and 
imported  avocados.  The  rule  is 
necessary  to  assure  the  shipment  of 
ample  supplies  of  mature  avocados  of 
acceptable  quality  in  the  interest  of 
producers  and  consumers. 

EFFECTIVE  DATE:  October  17.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief.  Fruit  Branch. 
F&V,  AMS.  USDA,  Washington.  D.C. 
20250,  telephone  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  interim  final  rule  was  issued  on 
May  18. 1984.  and  published  in  the 
Federal  Register  (49  FR  21697)  on  May 
23. 1984.  The  rule  added  S  915.329 
(Florida  Avocado  Regulation  29)  under 
Marketing  Order  915  effective  May  23. 
1984.  and  §  944.27  (Avocado  Import 
Regulation  35)  under  Part  944  effective 
May  28. 1984,  establishing  minimum 
grade  and  maturity  requirements  for 


shipments  of  fresh  avocados  grown  in 
South  Florida  and  avocados  imported 
into  the  United  States,  effective  through 
April  30,  1985.  The  rule  provided  that 
interested  persons  could  file  public 
comments  through  June  22,  1984.  none  of 
which  were  leceivd. 

The  Florida  avocado  regulation  was 
based  upon  the  recommendation  of  the 
Avocado  Administrative  Committee 
comprised  of  Florida  avocado  producers 
and  handlers,  and  a  public 
representative,  and  was  issued  under 
the  marketing  agreement,  as  amended, 
and  Order  No.  915.  as  amended  (7  CFR 
Part  915).  regulating  the  handling  of 
avocados  grown  in  South  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  The  avocado  import  regulation  (7 
CFR  Part  944)  was  issued  under  section 
8e  (7  U.S.C.  608e-l)  of  the  Act.  The 
Secretary  finds  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

List  of  Subjects 

7  CFR  Part  915 

Marketing  agreements  and  orders, 
Avocados,  Florida. 

7  CFR  Part  944 

Food  grades  and  standards.  Imports. 
Avocados. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

Accordingly,  the  interim  final  rule 
published  in  the  Federal  Register  (49  FR 
21697)  is  adopted  as  a  final  rule. 

(Sees.  1-19.  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 

Dated:  September  11,  1984. 

Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|F1«  Doc  B4-24476  Filed  •-14-S4:  8'45  amj 
BtUJNa  CODE  3410-09-M 


7  CFR  Part  915 

Avocados  Grown  in  Soutti  Florida; 
Container  Regulation  Amendment 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  revises  the 
dimensions  of  a  currently  authorized 
container  used  solely  for  export 
shipments  of  avocados  to  add  more 
fiexibility  in  the  packing  of  fruit  of  larger 
sizes  and  varieties.  The  rule  is  designed 
to  assure  that  export  shipments  of 
avocados  are  in  containers  suitable  for 
that  purpose. 

DATES:  Effective  date:  September  12. 
1984. 

Comments  due:  October  17. 1984. 
ADDRESS:  Send  two  copies  of  comments 
to  the  Hearing  Clerk,  U.S.  Department  of 
Agriculture.  Room  1077,  South  Building, 
Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle.  Chief.  Fruit  Branch. 
F&V.  AMS,  USDA.  Washington,  D.C. 
20250,  telephone  202-447-5975. 
SUPPUEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291.  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley, 
Deputy  Administrator.  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  915,  as  amended  (7  CFR  Part 
915),  regulating  the  handling  of 
avocados  grown  in  South  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Avocado 
Administrative  Committee  and  upon 
other  available  information. 

This  rule  revises  the  inside 
dimensions  of  the  only  container 
currently  authorized  solely  for  export 
shipments  of  avocados  from  14  Vi  x 
11  Vie  x  SVie  inches,  to  UVi  x  llVie  and 
depth  varying  from  3ya  to  5  inches. 
Authorizing  handlers  to  vary  the  depth 
of  this  container  from  SVj  to  5  inches  is 
designed  to  provide  more  flexibility  in 
the  packing  of  avocados  by  permitting 
larger  sized  fruit  to  be  packed  in  the 
container,  including  the  larger  fruited 
varieties.  Current  requirements  that  the 
avocados  be  packed  in  a  single  layer  in 
this  container,  and  that  the  net  weight  of 
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the  avocados  be  not  less  than  8.5 
pounds  would  remain  in  effect. 
Specifying  container  dimensions,  the 
minimum  net  weight  of  avocados 
packed  in  the  container,  and  pack 
requirements  are  designed  to  insure  that 
avocados  are  not  damaged  during 
transit.  This  particular  container 
requirement  is  necessary  to  protect  the 
quality  of  avocados  shipped  to  export 
markets,  thereby  expanding  the  demand 
for  avocados  in  such  markets. 

Accordingly,  the  Secretary  finds  that 
upon  good  cause  shown  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  other 
public  procedures,  and  postpone  the 
effective  date  of  this  Final  rule  until  30 
days  afer  publication  in  the  Federal 
Register  (5  U.S.C.  553)  because  of 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  rule  is  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  purposes  of  the  Act.  In 
addition,  this  action  relieves  restrictions 
on  handlers,  the  rule  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting,  handlers  are  aware  of 
the  rule's  provisions  and  need  no 
additional  time  to  comply  therewith,  and 
no  constructive  purpose  would  be 
served  by  delaying  the  effective  date 
beyond  the  day  of  signature  of  the  rule. 
The  rule  relieves  handling  requirements 
by  slightly  revising  container 
specifications  to  provide  more  flexibility 
in  the  packing  of  additional  sizes  and 
varieties  of  avocados  for  export.  The 
rule  provides  a  30-day  comment  period. 
A  longer  comment  period  would  be 
contrary  to  the  public  interest,  as  any 
comments  on  the  effect  of  the  rule  need 
be  received  within  30  days,  so  that  any 
necessary  changes  can  be  made 
promptly  to  enhance  orderly  marketing 
of  Florida  avocados.  All  comments 
received  will  be  considered  prior  to 
finalization  of  this  interim  rule.  It  is 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  915 

Agricultural  marketing  service, 
marketing  agreements  and  orders, 
Avocados,  Florida. 

PART  91S-{  AMENDED] 

Therefore,  |  915.305  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a),  and  paragraph  (a)(2).  to 
read  as  follows: 

S91S.305    FlorMa  Avocado  Containw^ 
Ragutatlon. 

(a)  On  and  after  September  12, 1984 
no  handler  shall  handle  any  avocados 
for  the  fresh  market  from  the  production 


area  to  any  point  outside  thereof  in 
containers  having  a  capacity  of  more 
than  4  pounds  of  avocados  unless  the 
containers  meet  the  requirements 
specified  in  this  section;  Provided,  That 
the  containers  authorized  in  this  section 
shall  not  be  used  for  handling  avocados 
for  commercial  processing  into  products 
pursuant  to  §  915.55(c). 

*  •         •         ♦         * 

(2)  Containers  with  inside  dimensions 
of  14Vi  X  11  Vis  and  depth  varying  from 
3V2  to  5  inches.'  Provided,  That  such 
containers  shall  only  be  used  for  export 
shipments. 

•  «        *        •        * 

(Sees.  1-19.  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  September  12, 1984. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricuhural Marketing  Service. 

(FR  Doc.  S4-245&3  Filed  9-14-84;  8:45  am| 
BtLUNG  COOE  341(M)2-M 


7  CFR  Part  917 

Fresh  Pears,  Plums,  and  Peaches 
Grown  in  California;  Further 
Amendment  of  Certified  Farmers 
Markets  Rule 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  action  revises  provisions 
governing  the  exemption  from 
regulations  for  California  pears  handled 
at  certified  fanners  markets.  Such 
provisions  are  designed  to  prevent  such 
exempt  fruit  from  entering  fresh 
channels  for  other  than  the  specified 
purposes  and  to  ensure  that  the  fruit 
sold  at  certified  farmers  markets  is  of 
acceptable  quality. 

EFFECTIVE  OATE:  September  17, 1984 
FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA.  Washington,  D.C. 
20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley, 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Marketing  Order  917,  as  amended  (7 
CFR  Part  917).  regulating  the  handling  of 
pears,  plums,  and  peaches  grown  in 
California.  The  agreement  and  order  are 


effective  under  the  Agricultural 

Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674). 

The  Pear  Commodity  Committee, 
which  operates  under  Marketing  Order 
917,  recommended  the  change  in  the  rule 
covering  pears  that  are  sold  at  certified 
farmers  markets  at  its  annual  regulatory 
meeting  on  June  27, 1984.  The  rule  is 
based  upon  committee 
recommendations,  information 
submitted  by  the  committee,  and  other 
available  information.  The  rule  would 
extend  to  pears  certain  requirements 
recently  adopted  for  peaches,  plums, 
and  nectarines  shipped  to  certified 
farmers  markets  within  the  State  of 
California  (49  FR  28540).  Pears  were  not 
covered  under  the  recent  rule  because 
the  rule  change  was  needed  for  peaches, 
plums,  and  nectarines  before  the  start  of 
the  1984  pear  season  and  the  pear 
committee  was  not  scheduled  to  meet 
until  after  the  start  of  the  1984  season 
for  the  other  fruits. 

Currently,  a  person  who  both 
produces  and  handles  the  pears  may  sell 
at  a  certified  farmers  market  up  to  200 
pounds  of  such  fruit  to  any  one  person 
during  any  one  day.  Such  fruit  must 
meet  minimum  quality  requirements 
specified  in  the  California  Food  and 
Agricultural  Code.  These  shipments  are 
exempt  under  5  917.143(b)  of  the 
marketing  order.  The  intent  of  the 
exemption  provision  was  to  help  small 
growers  by  permitting  them  to  sell  fruit 
directly  to  consumers  at  the  premises 
where  the  fruit  is  grown,  at  a  nearby 
packinghouse  or  retail  stand,  or  at 
certified  farmers  markets. 

During  past  years,  commercial 
packers  have  been  shipping  fruit  sorted 
out  at  the  packinghouse  to  certified 
farmers  markets  in  increasing  quantities. 
Since  such  shipments  consist  of  fruit 
which  is  not  eligible  to  be  sold  in 
commercial  outlets,  such  fruit  tends  to 
be  of  low  quality.  Shipment  of  such  fruit 
was  not  contemplated  when  the 
exemption  provision  was  authorized. 

There  have  been  instances  of  fruit 
shipped  from  packinghouses  to  certified 
farmers  markets  which  has  not  met 
minimum  quality  requirements.  Also, 
there  are  indications  that  some  fruit  has 
been  reported  as  handled  under  the 
certified  farmers  market  exemption  but 
diverted  to  commercial  fresh  market 
outlets.  Because  such  fruit  is  shipped 
from  packinghouses  and  is  handled  with 
properly  graded  fruit,  it  is  difficult  to 
ascertain  compliance  with  marketing 
order  regulations.  The  rule  is  designed 
to  prevent  such  exempt  fruit  from 
entering  fresh  channels  for  other  than 
the  specified  purposes  and  to  ensure 
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that  the  fruit  sold  at  certified  farmers 
markets  is  of  acceptable  quality. 

The  final  rule  would  restrict  the  sale 
of  pears  sorted  out  by  a  handler  and 
sold  at  certified  farmers  markets  to 
pears  which  meet  all  the  quality 
requirements  stated  in  Pear  Regulation 
12  (§  917.461.  i.e..  the  pears  must  grade 
at  least  U.S.  Combination)  except  that 
they  are  soft  and  overripe.  To  provide 
additional  safeguards,  all  pears  sorted 
out  by  a  handler  (1)  would  be  subject  to 
the  inspection  and  certification, 
assessment,  and  reporting  requirements 
of  the  order  and  (2)  must  be  packed  in 
containers  marked  clearly  that  the  fruit 
is  for  sale  only  at  certified  farmers 
markets.  The  container  marking 
requirement  is  intended  to  assure  that 
the  fruit  is  sold  only  as  specified. 

Similar  action  was  recently  taken  in 
regard  to  peaches  and  plums  handled 
under  Marketing  Order  917  and 
nectarines  handled  under  Marketing 
Order  916.  It  is  highly  desirable  that  the 
regulations  provide  equal  treatment  to 
all  fruits  covered  under  these  two 
marketing  orders. 

The  Secretary  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  postpone  the  effective  date  of 
this  final  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  of  insufficient  time 
between  the  date  when  information 
became  available  upon  which  this  rule 
is  based  and  the  effective  date 
necessary  to  effectuate  the  declared 
purposes  of  the  Act.  Interested  persons 
were  given  an  opportunity  to  submit 
information  and  views  on  this  action  at 
an  open  meeting  at  which  the 
committee,  without  opposition, 
recommended  amending  the  regulation 
as  specified  in  the  final  rule.  California 
pear  handlers  have  been  apprised  of  the 
amendment  and  the  effective  date.  The 
provisions  in  the  final  rule  are  the  same 
as  those  in  a  proposed  rule  published  in 
the  Federal  Register  (49  PR  32367)  on 
August  14, 1984.  The  proposed  rule 
provided  that  comments  could  be 
received  through  August  24.  1984.  One 
comment  was  received.  It  was  submitted 
by  the  California  Department  of  Food 
and  Agriculture  and  supported  the 
proposed  change.  It  is  found  that  this 
final  rule  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  917 

I  Marketing  agreements  and  orders, 
Pears.  Plums,  Peaches,  California. 

I  The  final  rule  amends  §  917.143  (7 
CFR  Part  917)  by  revising  paragraph 
(b)(4)  to  read  as  follows: 


PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

S  917.143    Ex«mptk>n«. 
•         •         •         •        • 

(b)  *  •   • 

(4)  Such  pears,  plums  and  peaches  are 
handled  by  the  person  who  produces 
them:  and  the  handling  takes  place  (i)  on 
the  premises  where  grown,  (ii)  at  a 
packinghouse  or  retail  s'and  nearby 
which  is  operated  by  said  handler,  or 
(iii)  at  a  certified  farmers  maricet  in 
compliance  with  section  1392  of  the 
regulations  of  the  California  Department 
of  Food  and  Agriculture:  Provided,  That 
the  exemption  for  certified  farmers 
markets  shall  not  apply  to  fruit  sorted 
out  by  a  handler  unless  such  fruit  is 
packed  in  containers  clearly  and  legibly 
marked  to  show  that  the  fruit  contained 
therein  is  only  to  be  sold  at  a  certified 
farmers  market,  and  the  handler 
complies  with  regulations  established 
under  §5  917.37,  917.41(a)(1),  917.45,  and 
917.50,  except  that  such  fruit  may  be 
handled  to  such  markets  if  the  fruit  fails 
to  meet  the  applicable  grade  only  on 
account  of  being  soft  and  overripe. 

(Sees.  1-19,  4«  Stat.  31,  as  amended.  7  U.S.C. 
801-674) 

Dated:  September  11. 1984. 
Thonut  R.  Qaiii, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc.  84-24477  PUad  »-14-a4:  Mi  »n,\ 
BILUMO  COM  S41O-0I-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  21 

(Docket  No.  NM-11;  Special  Conditions  Mo. 
25-ANM-5] 

Special  Conditions;  Israel  Aircraft 
Industries  Model  1125  Westwind  Astra 
Series  Airplane 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  pursuant  to  §§  21.16  and  21.101(b) 
of  the  Federal  Aviation  Regulations 
(FAR)  to  Israel  Aircraft  Industries  (lAI) 
for  the  Model  1125  Westwind  Astra 
series  airplane.  The  airplane  will  have 
novel  or  unusual  design  features 
associated  with  an  automatic  takeoff 
thrust  control  system  (ATTCS)  and  an 
unusually  high  operating  altitude  (45,000 
feet),  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 


standards.  These  special  conditions 
contain  the  safety  standards  which  the 
Administrator  finds  necessary,  because 
of  these  design  features,  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

EFFECTIVE  DATI:  October  17, 1084. 


FOR  FURTHER  MFORMATION  OOMTACT: 

James  Walker  (ATTCS)  or  Mark  Quara 
(45,000  feet  operation],  Regulation  and 
Policy  Office.  ANM-110,  Aircraft 
Certification  Division,  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Hishway 
South,  0-68966,  Seattle,  Washington 
96168:  telephone:  (206)  431-2116/2134. 

SUPPLEMENTARY  INPORMATION: 
Background 

On  May  12, 1981,  lAl  Ben-Gurion 
International  Airpoil,  Israel,  filed  an 
application  for  a  type  certificate  in  the 
transport  airplane  category  for  the  1125 
series  airplane  designated  as  the  Model 
1125  Westwind  Astra  series  airplane. 
The  1125  series  airplane  is  a  derivative 
version  of  the  1121. 1123.  and  1124  series 
airplanes,  for  which  FAA  Type 
Certificate  No.  A2SW  was  issued.  The 
aircraft  has  two  Garrett  Modal  TFE-731- 
3B-100G  turbofaa  engines  mounted  on 
pylons  extending  from  the  aft  fuselage,  a 
maximum  takeoff  weight  of  23.500 
pounds,  a  9-passenger  interior,  and  a 
45,000-foot  cieiling.  Type  certificatioD  of 
the  Model  1125  Westwind  Astra  series 
airplane  is  being  processed  as  a  new 
type  certificate  in  accordance  with 
Subpart  B  of  Part  21  of  the  FAR. 

Israel  Aircraft  Industries  filed  an 
application  for  certification  to  operate 
the  Model  1125  Westwind  Astra  series 
airplane  up  to  a  maximum  altitude  of 
45,000  feet.  The  oxygen  protective 
capability  is  limited  to  40,000  feet  (in 
this  case  the  passenger  equipment).  If 
failure  occurs  leading  to  cabin  altitudes 
in  excess  of  40,000  feet  the  event  will 
most  likely  be  catastrophic.  Further, 
with  the  ATTCS  installed  and  operating, 
takeoffs  can  be  made  with  engine  thrust 
set  at  less  than  the  maximum  takeoff 
thrust  approved  for  the  airplane  under 
existing  conditions.  If  an  engine  fails 
during  takeoff,  the  automatic  system 
will  reset  the  fuel  control  fuel  metering 
schedule  on  the  operating  engine  to 
provide  the  maximum  takeoff  thrust. 

Discussion  of  Comments 

A  notice  of  proposed  special 
conditions  was  published  in  the  Federal 
Register  (49  FR  9906:  March  16, 1984)  for 
comment.  The  only  comments  received 
were  relative  to  the  high  altitude  special 
condition  proposals. 

Two  commenters  objected  to  the 
reduction  in  the  structural  inspection 
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interval  required  for  operation  at  higher 
altitudes. 

EAA  Response:  The  inspection 
program  for  the  pressure  vessel  is 
necessary  to  assure  that  a  structural 
failure  causing  rapid  decompression 
while  operating  at  the  higher  altitudes  is 
extremely  improbable.  Service 
experience  has  shown  that 
decompressions  due  to  structural 
failures  are  not  extremely  improbable. 
The  consequences  of  a  rapid 
decompression  above  41,000  feet  could 
be  catastrophic  while  the  same  failure 
condition  probably  would  not  be  at 
lower  altitudes.  Rapid  decompressions 
are  not  usually  catastrophic  because 
most  failures  occur  at  altitudes  within 
the  protective  capability  of  the  oxygen 
equipment.  Application  of  this 
inspection  criteria  to  structure  other 
than  the  pressure  vessel  is  not 
necessary  because,  under  present 
inspection  programs,  structural  damage 
in  these  areas  is  usually  detected  before 
progressing  to  a  catastrophic  failure 
condition. 

The  inspection  intervals  prescribed 
under  §  25.571  assure  that  structural 
damage  will  be  detected  before  the 
residual  strength  level  falls  below  limit 
load.  Normally  the  critical  crack 
associated  with  a  limit  load  condition  is 
orders  of  magnitude  away  from  a 
catastrophic  condition.  However,  the 
critical  crack  length  associated  with 
cabin  decompression  at  high  altitude 
defines  a  potentially  catastrophic 
condition.  Both  conditions  must  be 
investigated. 

One  commenter  stated  the  last  part  of 
the  "note"  of  the  special  condition 
Figured  that  allows  only  two  minutes 
exceedence  of  25.000  feet  does  not 
correspond  to  the  4.5  minutes  allowed  in 
the  basic  curve  of  Figure  4.  The  two 
minutes  should  be  replaced  by  five 
minutes. 

FAA  Response:  The  FAA  does  not 
concur.  The  basic  Figure  4  criteria  limits 
the  maximum  altitude  to  37,000  and  is 
based  on  the  assumption  that  all 
occupants  will  be  breathing  oxygen  after 
the  failure  leading  to  decompression.  In 
the  event  the  basic  Figure  4  criteria 


cannot  be  met,  the  alternative  criteria 
(see  Figure  4)  is  provided.  This  criteria 
allows  the  cabin  altitude  to  exceed 
37,000  feet,  but  not  more  than  40.000 
feet.  The  passengers  may  not  be  capable 
of  donning  oxygen  masks  when  exposed 
to  this  altitude  range  during  rapid 
decompression.  To  compound  the 
physiological  problem,  the  oxygen 
dispensing  systems  have  not  proven  100 
percent  reliable.  Therefore  to  prevent 
permanent  physiological  damage  to  the 
occupants  who  may  pass  out  before 
receiving  oxygen,  or  are  unable  to 
receive  oxygen,  the  decompression 
exposure  time  above  25,000  feet  is  not  to 
exceed  two  minutes  total  time. 

Type  Certification  Basis 

The  type  certification  basis  is  as 
follows:  Part  25  of  the  FAR  effective 
February  1. 1965,  Amendments  25-1 
through  25-54:  Part  36  of  the  FAR, 
Amendments  3&-1  through  the  current 
amendment;  Special  Federal  Aviation 
Regulation  No.  27,  Amendment  27-4 
through  the  current  amendment:  and  the 
special  conditions  for  high  altitude 
operations  and  for  an  ATTCS  system 
contained  herein. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
features  of  the  airplane.  Special 
conditions,  as  appropriate,  are  now 
issued  after  public  notice  in  accordance 
with  §§  11.28  and  11.49  and  will  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

List  of  Subjects  in  14  CFR  Part  21 

Air  transportation.  Aircraft,  Aviation 
safety. 

The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  to  Israel  Aircraft  Industries  for 
the  Model  1125  Westwind  Astra  series 
airplanes: 


I.  Operatioii  Above  41,000  Feet  to  45,000  Feet 

A.  Pressure  Vessel  Integrity 

1.  The  maximum  extent  of  failure  and 
pressure  vessel  opening  that  can  be 
demonstrated  to  comply  with  Special 
Condition  D.  (Pressurization)  must  be 
determined.  It  must  be  demonstrated  by 
crack  propagation  and  damage  tolerance 
analysis  supported  by  testing  that  a  larger 
opening  or  a  more  severe  failure  than 
demonstratBd  will  not  occur  in  normal 
operations. 

2.  Inspection  schedules  and  procedures 
must  be  established  to  assure  that  cracks  and 
normal  fuselage  leak  rates  will  not 
deteriorate  to  the  extent  that  an  unsafe 
condition  could  exist  during  normal 
operation. 

3.  In  addition  to  the  requirements  of 

§  25.365.  the  fuselage  pressure  vessel  should 
be  capable  of  withstanding  maximum 
regulated  pressure  combined  with  1  g  flight 
loads  with  a  frame  or  stringer  failed  and  two 
adjacent  panels  cracked,  without  total  failure 
of  the  fuselage  or  without  floor  collapse. 

B.  Ventilation 

In  lieu  of  the  requirements  of  S  25.831(a), 
the  ventilation  system  must  be  designed  to 
provide  a  sufficient  amount  of 
uncontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties  without 
undue  discomfort  or  fatigue  and  to  provide 
reasonable  passenger  comfort  during  normal 
operating  conditions  and  also  in  the  event  of 
any  probable  failure  of  any  system  which 
could  adversely  affect  the  cabin  ventilating 
air.  For  normal  operations,  crewmemliers  and 
passengers  must  be  provided  with  at  least  10 
cubic  feet  of  fresh  air  per  minute  per  person 
or  the  equivalent  in  filtered,  recirculated  air 
based  on  the  volume  and  composition  at  the 
corresponding  cabin  pressure  altitude  of  not 
more  than  8,000  feet. 

C.  Air  Conditioning 

In  addition  to  the  requirements  of  {  25.831, 
paragraphs  (b)  through  (e).  the  cabin  cooling 
system  must  h>e  designed  to  meet  the 
following  conditions  during  flight  above 
15,000  feet  mean  sea  level  (MSL):  ' 

1.  After  any  probable  failure,  the  cabin 
temperature-time  history  may  not  exceed  the 
values  shown  in  Figure  1. 

2.  After  any  improbable  failure,  the  cabin 
temperature-time  history  may  not  exceed  the 
values  shown  in  Figure  2. 
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leak  produced  by  a  complete  loss  of  a  door 
seal  element,  or  a  fuselage  leak  through  an 
opening  having  an  effective  area  2.0  times  (he 
effective  area  which  produces  the  maximum 
permissible  fuselage  leak  rate  approved  for 
normal  operation,  whichever  produces  a 
more  severe  leak. 

2.  The  cabin  altitude-time  historv'  may  not 
exceed  that  shown  in  Figure  4  after  each  of 
the  following: 

a.  The  maximum  pressure  vessel  opening 
resulting  from  an  initially  detectable  crack 
propagating  for  a  period  encompassing  four 
normal  inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and  skin- 
frame  combinations  must  be  considered. 

b.  1  he  pressure  vessel  opening  or  duel 
failure  resulting  from  probable  damage 
[failure  effect)  while  under  maximum 
operating  cabin  pressure  differential  due  to  a 
nre  burst,  engine  rotor  burst,  loss  of  aniennas 
or  stall  warning  vanes,  or  any  probable 
equipment  failure  (bleed  air,  pressure  control 
air  conditioning,  electrical  sourcefs),  etc  )  that 
affects  pressunzation. 

c.  Complete  loss  of  thrust  from  all  engines. 
3  In  showing  compliance  with  paragraphs 

Dl  and  D2  of  these  special  conditions 
IPressurizafion).  it  may  be  assumed  that  an 
emergency  descent  is  made  by  an  approved 
emergency  procedure.  A  17-8econd  crew 
recognition  and  reaction  time  must  be  applied 
between  cabin  altitude  warning  and  the 
initiation  of  an  emergency  descent. 

For  Figure  3.  time  starts  at  the  moment 
cdbin  altitude  exceeds  B.CXK)  feet  during 
depressurization. 

If  depressurization  analysis  shows  that  the 
cabin  altitude  limit  of  this  curve  is  exceeded. 
the  following  alternate  limitations  apply: 
After  depressurization,  the  maximum  cabin 
altitude  exceedence  is  limited  to  30,000  feet. 
The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  two  minutes;  time 
starting  when  the  cabin  altiiude  exceeds 
25.000  feet  and  ending  when  it  returns  to 
25.000  feet. 
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D.  Prtssunzation 

In  addition  to  the  requirements  of  §  25  84'! 
the  following  apply 

1  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air.  air 
conditioning  and  pressure  control  systems 
must  prevent  the  cabin  altitude  from 


exceeding  the  cabin  aititude-time  history 
shown  in  Figure  3  after  each  of  the  following: 

a  .A.n\  probable  doubie  fd::.;re  m  ihe 
pressurization  system  (appK  §  25  1309 
.■\mendment  41,  if  desired! 

b.  .^ny  single  failure  in  the  pressurization 
syptem  combined  with  the  ocrurre nee  nf  a 


For  Figure  4,  time  starts  at  the  moment 
cabin  prpssure  exceeds  8.000  feet  during 
depi.'ssurization. 

If  depressurization  analysis  shows  that  the 
cabin  altitude  limit  of  this  curve  is  exceeded, 
she  following  limitations  apply:  After 
depressurization.  the  maximum  cabin  altitude 
exM^ence  is  limited  to  40.000  feet.  The 
ma^Pium  time  the  cabin  altitude  mav  exceed 
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25.000  feet  is  two  minutes;  time  starting  when 
the  cabin  altitude  exceeds  25.000  feet  and 
ending  when  it  returns  to  25,000  feet. 


i! 
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E.  Oxygen  Equipment  and  Supply 

1.  A  continuous  flow  oxygen  system  must 
be  provided  for  the  passengers. 

2.  A  quick -donning  pressure  demand  mask 
with  mask-mounted  regulator  must  be 
provided  for  the  pilots.  Quick -donning  from 
the  stowed  position  must  be  demonstrated  to 


show  that  the  mask  can  be  withdrawn  from 
stowage  and  donned  within  five  seconds. 

II.  Automatic  Takeoff  Thrust  Control  System 
(ATTCS) 

A.  General 

With  the  ATTCS  and  associated  systems 
functioning  normally  as  designed,  all 
applicable  requirements  of  Part  25.  except  as 
provided  in  these  special  conditions,  must  be 
met  without  requiring  any  action  by  the  crew 
to  increase  thrust. 

B.  Definitions  I 

1.  ATTCS.  .An  ATTCS  is  defined  ds  the  entire 
automatic  system  used  on  takeoff,  including 
all  devices,  both  mechanical  and  electrical, 
that  sense  engine  failure,  transmit  signals, 
actuate  fuel  controls  or  power  levers  on 
operating  engines  to  achieve  scheduled  thrust 
increase,  and  furnish  cockpit  information  on 
system  operation. 

2.  Critical  Time  Interval.  When  conducting 
an  ATTCS  takeoff,  the  critical  time  interval 
between  VI  and  minus  1  second  and  a  point 
on  the  minimum  performance,  all-engine 
flight  path  where,  assuming  a  simultaneous 
engine  and  ATTCS  failure,  the  resulting 
minimum  flight  path  thereafter  intersects  the 
Part  25  required  gross  flight  path  at  no  less 
than  400  feet  from  the  takeoff  surface.  This 
definition  is  shown  in  the  following  graph 
(Figure  5): 


FltWRE  5. 
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3.  Takeoff  Thrust.  Notwithstanding  the 
definition  of  "takeoff  thrust"  In  Part  1  of  the 
Federal  Aviation  Regulations  (FAR),  "takeoff 
thrust"  means  each  thrust  obtained  from  each 
initial  thrust  setting  approved  for  takeoff 
under  these  special  conditions. 

C.  Performance  Requirements 

The  applicant  must  comply  with  the 
following  performance  requirements. 

1  The  following  reliability  and 
performance  criteria  apply: 

a.  Automatic  Takeoff  Thrust  Control 
System  (ATTCS)  failure  during  the  critical 
time  interval  must  be  shown  to  be 
improbable. 

b.  The  concurrent  existence  of  an  ATTCS 
failure  and  engine  failure  during  the  critical 
time  interval  must  be  shown  to  be  extremely 
improbable. 

c.  All  applicable  performance  requirements 
of  Part  25  must  be  met  with  an  engine  failure 
occurring  at  the  most  critical  point  during 
takeoff  with  the  ATTCS  system  functioning. 

D.  T.hrjst  Setting 

The  initial  takeoff  thrust  setting  on  each 
engine  at  the  beginning  of  the  takeoff  roll 
may  not  be  less  than: 

1.  Ninety  (90)  percent  of  the  thrust  level  set 
hy  the  ATTCS  (the  maximum  takeoff  thrust 
approved  for  the  airplane  under  existing 
conditions); 

2.  That  requirement  to  permit  normal 
operation  of  all  safety-related  systems  and 
equipment  dependent  upon  engine  thrust  or 
power  level  position:  or 

3.  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when  thrust 
is  advanced  from  the  initial  takeoff  thrust 
level  to  the  maximum  approved  takeoff 
thrust. 

E.  Powerplant  Controls 

1.  In  addition  to  the  requirements  of 

S  25.1141,  no  single  failure  or  malfunction,  or 
probable  combination  thereof,  of  the  ATTCS 
system,  including  associated  systems,  may 
cause  the  failure  of  any  powerplant  function 
necessary  for  safety, 

2.  The  ATTCS  must  be  designed  to: 

a.  Apply  thrust  on  the  operating  engine 
following  an  engine  failure  during  takeoff  to 
achieve  the  selected  takeoff  thrust  without 
exceeding  engine  opterating  limits; 

b.  Permit  manual  decrease  or  increase  in 
thrust  up  to  the  maximum  takeoff  thrust 
approved  for  the  airplane  under  existing 
conditions  through  the  use  of  the  power  level. 
For  aircraft  equipped  with  limiters  that 
automatically  prevent  engine  operating  limits 
from  being  exceeded  under  existing 
conditions,  other  means  may  be  used  to 
increase  the  maximum  level  of  thrust 
controlled  by  the  power  levels  in  the  event  of 
an  ATTCS  failure  provided  the  means  is 
located  on  or  forward  of  the  power  levers,  is 
easily  identified  and  operated  under  all 
operating  conditions  by  a  single  action  of 
caher  pilot  with  the  hand  that  is  normally 
used  to  actuate  the  power  levers,  and  meets 
the  requirements  of  \  25.777.  paragraphs  (a), 
(b),  and  (c): 

c.  Provide  a  means  to  verify  to  the 
flightcrew  before  takeoff  that  the  ATTCS  is  in 
a  condition  to  operate;  and 
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d.  Provides  a  means  for  the  flightcrew  to 
deactivate  the  automatic  function.  This 
means  must  be  designed  to  prevent 
inadver'ent  deactivation. 

F.  Powerplant  Instruments 

In  addition  to  the  requirements  of  $  25  1305: 

1.  A  means  must  be  provided  to  indicate 
when  the  ATTCS  is  in  the  armed  or  ready 
condition;  and 

2.  If  the  inherent  flight  characteristics  of  the 
airplane  do  not  provide  adequate  warning 
that  an  engine  has  failed,  a  warning  system 
that  is  independent  of  the  ATTCS  must  be 
provided  to  give  the  pilot  a  clear  warning  of 
any  engine  failure  during  takeoff 

(Sees.  313(a).  601,  and  603.  Federal  Aviation 
Act  of  1958.  as  amended  (49  US  C.  1354(a), 
1421,  and  1423);  49  U.S.C.  106(g)  (Revised  Pub. 
L.  97-449.  January  12, 1983):  and  14  CFR  11.28 
and  11.49) 

Note. — This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule  at 
general  applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA  for 
approval  of  these  features  on  the  airplane. 

Issued  in  Seattle,  Washington,  on  August 
30. 1984. 

Wayne  ].  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc  64-24458  Filed  8-14-64.  8  45  ami 
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14  CFR  Part  39 

{Docket  No.  84-NM-10-AD;  AntdL  39-4913] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  applicable 
to  certain  Boeing  Model  747  series 
airplanes  which  requires  inspection  for 
cracks  and  repair,  as  necessary,  of  the 
frame  to  tension  tie  joints  at  body 
station  760  (Group  I  and  II  airplanes)  or 
body  station  780  (Group  III  airplanes). 
This  action  is  prompted  by  a  report  of  a 
crack  which  occurred  during  fatigue 
testing.  An  undetected  crack  could 
result  m  loss  of  cabin  pressurization  and 
extensive  structural  damage. 
EFFECTIVE  DATE:  October  19. 1984. 
ADDRESSES:  The  applicable  ser\'ice 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  or  may  be 
examined  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Owen  Schrader,  Airframe  Branch, 
ANM-120S,  FAA,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office,  9010  East  MarginaLWay  South, 


Seattle,  Washington:  telephone  (206) 
431-2923.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
to  require  inspection  for  and  repair  of 
cracks  in  the  stnjcture  was  published  in 
the  Federal  Register  on  April  30. 1984  (49 
PR  18310).  The  comment  period  for  the 
proposal  closed  on  June  15,  1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  AD.  Due  consideration 
has  been  given  to  the  one  corr.ment 
which  was  received  from  the  Air 
Transport  Association  of  America 
(ATA). 

The  ATA.  on  behalf  of  one  operator, 
requested  that  the  repetitive  inspection 
interval  be  increased  to  3700  landings  to 
be  in  agreement  with  the  Service 
Bulletin.  The  FAA  concurs,  as  the  3000 
landing  figure  was  an  editorial  error, 
and  paragraph  A.  of  the  AD  has  been 
revised  accordingly. 

It  is  estimated  that  72  airplanes  of  U.S. 
registry  are  affected  by  this  AD.  that  it 
will  take  approximately  3  man-hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
cost  will  be  $40  per  man-hour  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  is  estimated  to  be  $8640.  For  these 
reasons,  this  rule  is  not  considered  to  be 
a  major  rule  under  the  criteria  of 
Executive  Order  12291.  or  a  significant 
rule  under  DOT  Regulatory  Policies  and 
Procedures.  Few,  if  any,  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  are  affected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule  with  the 
change  noted. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  747  series 
airplanes,  certificated  in  all  categories, 
listed  in  Boeing  Service  Bulletin  747-53- 
2088,  Revision  2.  or  later  F.AA  approved 
revisions. 
To  detect  cracks  and  prevent  failure  of  the 

frame  to  tension  tie  joint  structure. 

accomplish  the  following  unless  already 

accomplished: 


A.  For  airplanes  that  have  been  modified  in 
accordance  with  Service  Bulletin  747-53- 
2088.  within  the  next  500  landings  after  the 
effective  dale  of  this  AD  or  prior  to  the 
accumulation  or  B.OOO  landings,  whichever  is 
later,  perform  a  close  visual  inspection  of  the 
tension  tie  at  body  station  (BS)  760  on  Group 

I  and  Group  II  airplanes,  and  at  BS  780  on 
Group  III  airplanes,  for  cracks  in  the  areas 
identified  in  Service  Bulletin  747-53-2088. 
Revision  2.  or  later  FAA  approved  revisions. 
Repeat  inspections  at  intervals  not  to  exceed 
3700  landings.  If  craci<s  are  found,  repair  and 
modify  in  accordance  w:th  Service  Bulletin 
747-53-2088.  Revision  2.  or  later  FAA 
approved  revisions,  prior  to  further 
pressurized  flight.  InspecUons  are  to  continue 
after  repair. 

B.  For  airplanes  that  have  been  modified  in 
accordance  with  Service  Bulletin  747-53- 
20.S8.  within  the  next  1000  landings  after  the 
effective  date  of  this  AD  or  pnor  to  the 
accumulation  of  IdXW  landings  after 
moriiri(,ation.  whichever  is  later,  perform  a 
close  visual  inspection  of  'he  tension  tie  at  BS 
7b0  on  Group  I  and  Group  U  airplanes,  and  at 
BS  780  on  Group  111  airplanes,  for  cracks  m 
the  areas  identified  for  inspection  in  Service 
Bulletin  747-53-2088.  Revision  2.  or  later  F.AA 
approved  revisions.  Repeat  inspections  at 
intervals  not  to  exceed  8000  landings  If 
cracks  are  found,  repair  in  accordance  with 
Service  Bulletin  747-53-2088.  Revision  2,  or 
later  FAA  approved  revisions,  prior  to  further 
pressurized  flight.  Inspections  are  to  continue 
after  repair 

C  Alternate  means  of  compliance  with  the 
AD  which  provide  an  equivalent  level  of 
safety  may  he  used  when  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office. 
FAA,  Northwest  Mountain  Region. 

D.  For  purposes  of  complying  with  this  AD, 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  time  in  service  by  the  operator's 
fleet  average  time  from  takeoff  to  landing  for 
the  airplane  type. 

E.  Aircraft  may  be  femed  to  a  base  for 
maintenance  in  accordance  with  {$  21.197 
and  21.199  of  the  Federal  Aviation 
Regulations. 

F.  Upon  request  of  the  opecator.  an  FAA 
Maintenance  Inspector,  subject  to  pnor 
approval  of  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  may  adjust  the  inspection 
times  specified  in  this  AD  to  permit 
compliance  at  an  established  inspection 
period  of  an  operator,  if  the  request  contains 
substantiating  data  to  justify  the  adjustment 
period. 

This  amendment  becomes  effective 
October  19. 1984. 

(Sees.  313(a).  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
use.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12.  1983):  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26.  1979); 
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and  it  ta  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  aignificant  economic  e^ect  oa 
a  substantial  number  of  small  entities 
because  few.  if  any.  Boeing  Model  747 
airplanes  are  operated  by  snaall  entities.  A 
final  evaluation  has  been  prepared  for  this 
r«"gulaIion  and  has  been  placed  in  the  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  '"FOR 

FURTHER  lflFOmiATK>N  COWTACT  " 

Issued  in  Seattle.  Washington,  on 
September  4. 1984. 

Wayns  |.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc  S4-24499  RM  9-14-M:  8.45  «m| 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  G-29S51 

Th«  American  CoVege  of  Ot>«te(r1cians 
^  and  Gynecdogtsts;  Prohibtted  Trade 
Practices  and  Afflrmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Modifying  order. 

summary:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission  Order  entered  by  consent 
against  The  American  College  of 
Obstetricians  and  Gynecologists 
( "ACOG  ■).  88  F.T.C.  955.  In  accordance 
with  the  ACOG  request,  the  original 
Order  has  been  mod)fied  by  deleting 
Paragraph  11(B).  which  barred  the 
association  from  advising  in  favor  of  or 
against  any  relative  value  scale 
developed  by  third  parties;  and  by 
inserting  a  provision  identical  to  that 
contained  in  the  Commission  Order 
entered  against  Michigan  State  Medical 
Society.  101  F.T.C.  191.  This  provision 
allows  ACOG  more  freedom  to  discuss 
any  issue,  including  reimbursement, 
with  third-party  payers  and 
governmental  entities. 
DATES:  Consent  Order  issued  on 
December  14. 1976.  Modifying  Order 
issued  August  28. 1984. 

FDH  RmTTtER  INFORMATION  CONTACT 

FTC/L-301-18.  Selig  S.  Merber. 
Washington,  DC.  20580.  (202)  634-4662. 
SUPf>LEMENTARY  INFORMATION:  In  the 
Matter  of  The  American  College  of 
Obstetricians  and  Gynecologists. 
Codification  appearing  at  42  FR  4119 
remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Fee  schedales.  Trade  practices. 

(Sec.  a.  38  Stat.  721;  15  U.S.C  46.  Interprets  or 
applies  sec.  5.  38  Stat.  719,  as  amended:  15 
U.S.C.  45) 


Order  Reopening  and  Modifying  Final 
Order  in  Docket  No,  C-2855 

By  petition  filed  May  2, 1984.  the 
American  College  of  Obstetricians  and 
Gynecologists  ("ACOG")  asked  the 
Commission  to  reopen  and  modify  the 
Commission  order  in  Docket  No.  C-2855 
entered  by  consent  against  ACOG  on 
December  14. 1976  ("Order").  ACOG 
requested  that  the  Commission  modify 
the  Order  by  (a)  deleting  Paragraph  11(B) 
of  the  Order,  which  prohibits  ACOG 
from  advising  in  favor  of  or  against  any 
relative  value  scale  developed  by  third 
parties  (except  that  ACOG  is  permitted 
to  provide  historical  data),  and  (b) 
inserting  a  provision  identical  to  a 
provision  contained  in  the  Commission's 
Order  in  Michigan  State  Medical 
Society.  Docket  No.  9129, 101  F.T.C.  191 
(1983)  [-Michigan  State")  that  would 
allow  ACOG  more  freedom  to  discuss 
issues  relating  to  reimbursement  with 
third-party  payers  and  governmental 
entities.  ACOG's  petition  was  placed  on 
the  public  record  and  no  comments  were 
received. 

Upon  consideration  of  ACOG's 
petition  and  other  relevant  information, 
the  Commission  finds  that  the  public 
interest  would  be  served  by  deleting 
Paragraph  11(B)  of  the  Order  and  by 
inserting  the  relevant  provision 
contained  in  the  order  in  Michigan 
State.  ACOG  has  demonstrated  that  the 
Order's  restriction  on  ACOG  s  ability  to 
discuss  relative  value  scales  with  third- 
party  payers  and  governmental  entities 
has  caused  injury  to  ACOG  and  the 
public  that  outweighs  any  benefit  that 
may  be  derived  from  the  restriction. 
Modification  is  also  consistent  with  the 
Commission's  decision  ia  Michigan 
State. 

The  Order  continues  to  prohibit 
ACOG  from  developing  oTcirculating  its 
own  relative  value  guide  for  use  by  its 
members.  In  addition,  although  the 
Order  no  longer  will  prohibit  ACOG 
from  discussing  relative  value  scales 
with  governmental  entities  and  third- 
party  payers,  serious  antitrust  concerns 
would  arise  were  ACOG  to  negotiate  or 
attempt  to  negotiate  an  agreement  with 
any  such  party  or  engage  in  any  type  of 
coercive  activity  to  effect  such  an 
agreement. 

Accordingly, 

It  is  ordered,  that  this  matter  be.  and  it 
hereby  is.  reopened  and  that  the  Order 
in  Docket  No.  C-2855  be  modified  (1)  to 
delete  Paragraph  11(B)  and  to 
redesignate  Paragraphs  11(C)  and  11(D)  of 
the  Order  Paragraphs  11(B)  and  11(C) 
respectively  (2)  to  renumber  Paragraphs 
III.  IV  and  V  of  the  Order  Paragraphs  IV, 
V  and  VI  respectively;  and  (3)  to  insert 
the  following: 


III 

It  IS  further  ordered  that  this  order 
shall  not  be  construed  to  prevent  ACOG 
from: 

A.  Exercising  rights  permitted  under 
the  First  Amendment  to  the  United 
States  Constitution  to  petition  any 
federal  or  state  government,  executive 
agency,  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding. 

B.  Providing  information  or  views,  on 
its  own  behalf  or  on  behalf  of  its 
members,  to  third-party  payers 
concerning  any  issue,  including 
reimbursement. 

By  direction  of  the  Commission. 

Issued:  August  28.  1984. 
Emily  H.  Rock. 
Secretary. 

(FR  Uoc  »t-2447S  Filed  9-1«-o«  5.41  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Antibiotic,  NItrofuran,  and  Sulfonamide 
Drugs  In  Animal  Feeds;  Nltrofurazone 
and  Furazolidone 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  provide  for 
interim  marketing  by  Hess  &  Clark,  Inc.. 
of  nitrofurazone  premixes  for  use  in  the 
manufacture  of  swine  feeds.  The 
regulations  are  also  amended  to  add 
Hess  &  Clark  as  a  sponsor  of  premixes 
containing  furazolidone  for  use  in 
combination  with  other  drugs  in  the 
manufacture  of  chicken,  turkey,  and 
swine  feeds. 

EFFECTIVE  DATE:  September  17, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Gable.  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration.  5600  Fishers  L.ane. 
Rockville,  MD  20857,  301-443-1414. 
SUPPt^MENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  August  6.  1974  (39  FR  28393) 
(corrected  September  27, 1974)  (39  FR 
34682),  FDA  proposed  to  amend  21  CFR 
135.109  (recodified  21  CFR  558.15)  by 
listing  those  drug  sponsors,  drug 
premixes,  and  combination  medicated 
products  for  which  sponsors  had 
provided  commitments  to  comply  with 
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certain  regulatory  requirements  for 
safety  and  effectiveness  studies.  In  the 
final  rule  published  in  Federal  Register 
of  February  25, 1976  (41  FR  8281) 
(effective  March  26, 1978),  FDA  listed 
sponsors  that  had  submitted 
commitments  by  the  required  date  to 
undertake  the  required  studies.  The  final 
rule  inadvertently  did  not  reflect  that 
Hess  &  Clark  had  submitted 
commitments  to  carry  out  the  required 
studies  for  using  nitrofurazone  premixes 
to  make  swine  feeds  (NADA  6-395). 
While  the  rule  listed  Hess  &  Clark  as  a 
sponsor  of  furazolidone  premixes  to  be 
used  alone  to  make  feeds  for  chickens, 
turkeys,  or  swine  (NADA  &-073),  its 
listing  as  a  sponsor  for  such  use  in 
combination  with  other  drugs  was 
omitted.  Accordingly,  the  Center  for 
Veterinary  Medicine  is  amending  21 
CFR  558.15  to  properly  reflect  Hess  & 
Clark's  approval. 

NADA  6-395  is  the  subject  of  a  notice 
of  opportunity  for  hearing  (NOOH)  on  a 
proposal  to  withdraw  approval,  which 
published  in  the  Federal  Register  of 
August  17, 1976  (41  FR  34899).  NADA 
9-073  is  the  subject  of  a  similar  NOOH 
that  published  in  the  Federal  Register  of 
May  13, 1976  (41  FR  19907).  This  change 
in  §  558.15  affects  neither  the  NOOH's 
nor  the  Center's  underlying  conclusions 
in  any  manner. 

This  document  provides  for  inclusion 
of  the  existing  interim  approvals  in  the 
regulations.  It  does  not  involve 
submission  of  data  to  demonstrate 
safety  and  effectiveness.  Because  the 
applications  were  approved  before  July 
1, 1975,  the  sponsor  is  not  required  to 
submit  a  summary  of  safety  and 
effectiveness  data  and  information 
under  the  freedom  of  information 
provisions  of  21  CFR  514.11(e)(2)(ii). 
However,  a  summary  of  the  basis  of 
approval  is  available  upon  request  in 
accordance  with  21  CFR  514.11(e)(2)(i). 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(b)(22)  (proposed  December  11, 
1979:  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

PART  558— {AMENDED] 

Therefore,  under  the  Federal,  Drug, 
and  Cosmetic  Act  (sec.  512(i),  82  Stat. 
347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 


redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.82),  {  558.15  is 
amended  in  paragraph  (g)(1)  in  the  table 
by  removing  the  entry  "SmithKline 
Animal  Health  Products,"  and  by  adding 
it  at  the  end  of  the  table  under  the  entry 
for  "Hess  &  Clark  and  SmithKline 
Animal  Health  Products"  as  set  forth 
below;  and  in  paragraph  (g)(2)  by 
revising  the  entry  "SmithKline  Animal 
Health  Products"  to  read  "Hess  &  Clark 
and  SmithKline  Animal  Health 
Products". 

§  558.15    Antibtottc,  nltrofuran,  and 
•ulf  onamMc  drugs  in  the  feed  of  animals. 


(R)  • 

•    * 

(1)   • 

*    * 
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Effective  date.  September  17, 1984. 
(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  September  7, 1984. 
Lester  M.  Crawford, 

Director.  Center  for  Veterinary  Medicine. 

[FT)  Doc  84-24516  Filed  9-14-84  8:4S  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  39 

Indian  School  Equalization  Program; 
Correction 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Correction  of  Interim  rule  with 
request  for  comments. 

summary:  The  Bureau  published  on 
September  4,  1984  (49  FR  34820)  an 
interim  rule  revising  the  present 
requirements  of  four  (4)  "Average  Daily 
Membership"  (ADM)  count  weeks  and 
requires  one  ADM  count  week  for  the 
timely  distribution  of  funds  to  Bureau 
funded  schools.  The  revision  will 
address  ADM,  count  weeks, 
computation  of  ADM,  provisions  for 


declining  enrollment,  and  the  schedule 
for  allotments.  This  document  corrects 
the  September  4  publication  to  reflect 
changes  made  during  the  review 
processes  under  Executive  Order  12291. 
Such  changes  were  erroneously  omitted 
from  the  document  submitted  to  the 
Office  of  Federal  Register.  For  the 
convenience  of  the  reader,  the  Bureau  is 
publishing  the  complete  interim  rule. 

DATES:  This  document  will  become 
effective  September  17, 1984.  Comments 
are  due  October  17, 1984. 

ADDRESS:  Written  comments  should  be 
directed  to  the  Director,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior.  18th 
and  "C"  Streets,  NW.,  Washington,  DC 
20240.  If  preferred,  comments  may  be 
delivered  to  Room  3510,  Main  Interior 
Building,  18th  and  "C"  Streets.  N'W., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Garrett  (202)  343-2123. 
SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and  465 
of  the  Revised  Statutes  (25  U.S.C.  2  and 
9).  This  interim  rule  is  published  in 
fexercise  of  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  Office  of  Indian  Education 
Programs  during  its  review  and  analysis 
of  the  student  ADM  counts  of  this  year 
and  previous  years  has  found  that;  (1) 
The  differences  in  ADM  among  four 
count  weeks  are  not  significant;  (2) 
considerable  savings  in  staff  time  and 
funds  will  be  realized  by  eliminating 
extra  count  weeks;  (3)  the  current 
process  delays  final  allotment  until  the 
school  year  for  which  the  funds  were 
appropriated  has  virtually  ended;  and 
(4)  school  board  members,  school 
supervisors,  and  Area/Agency 
personnel  have  emphasized  that 
instituting  effective  measures  requires 
earlier  notification  and  allotment  of 
funds.  Based  on  the  above  four  findings, 
we  are  proposing  to  eliminate  three  of 
the  four  count  weeks  for  computing  the 
average  daily  membership.  Section  39.32 
is  being  changed  to  reflect  the  reduction 
of  average  daily  membership  count 
weeks  from  four  to  one.  In  addition,  new 
terms  have  been  added  and  terms  have 
been  redefined  to  provide  clarity  for  the 
public.  In  order  to  realize  these  benefits 
in  the  school  ysar  1984-85.  which  would 
be  contrary  to  the  public  interest  to 
forego,  these  regulations  have  to  be  in 
effect  by  the  beginning  of  the  school 
year.  Therefore,  in  accordance  with  5 
U.S.C.  553(b)(B),  the  Bureau  finds  good 
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cause  for  the  regulations  to  take  effect 
without  proposed  rule  making.  Further, 
in  accordance  with  5  U.S.C  553(d)(3). 
the  Bureau  Hnds  good  cause  for  the 
regulations  to  be  effective  upon 
publication,  since  otherwise,  allotments 
of  funds  to  schools  would  be  delayed. 

The  policy  of  the  Bureau  ia,  whenever 
practical,  to  aHord  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  this  interim  rale  to  the 
location  identified  in  the  Address 
section  of  this  preamble.  Conunents 
must  be  received  on  or  before  the  date 
specified  in  the  DATC  section  of  this 
preamble. 

The  Bureau  of  Indian  Affairs  has 
determined  that  this  rule  is  not  a  major 
rule  within  the  terms  of  Executive  Order 
12291  because  it  will  not  have  a  major 
effect  on  the  economy  and  will  not 
result  in  a  major  increase  in  costs  or 
prices  for  consumer,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  Furthermore,  because  of  these 
factors,  it  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  terms  of  the 
Regulatory  Flexibility  Act. 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  effecting  the 
quaUty  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  ^e  Office  of  Management 
and  Budget  under  44  U.S.C.  3504(h)  et 
seq. 

The  primary  author  of  this  document 
is  Nancy  Garrett  Deputy  Director, 
Office  of  Indian  Education  Programs, 
18th  and  "CT  Streets,  NW.,  Washington. 
DC  20240,  (202)  343-2123. 

List  of  Sub)«cto  in  25  CFR  Part  39 

Indian  education.  Schools,  Grant 
programs — education,  Grant  programs — 
Indians. 

PART  3»— THE  INDIAN  SCHOOL 
EQUALIZATION  PROGRAM 

25  CFR  Part  39  is  amended  as  follows: 
1.  In  5  39.30,  paragraphs  (b)  and  (c) 
are  revised  as  set  forth  below,  and 
paragraphs  (d),  (e)  and  (f)  are  removed. 

§39.30    Dvfinttions. 

•         •         •        *        • 

(b)  "Count  week"  means  the  last  full 
week  in  September  for  the  purposes  of 
calculating  allotments. 

(c)  "Student  classification"  means  any 
special  studtjnt  need  area  that  receives  a 


separate  weighting  through  the  Indian 
School  Equalization  Formula. 

2.  Section  39.32  is  revised  to  read  as 
follows: 

9  39.32    Annual  computation  ot  average 
dafly  membership. 

(a)  Average  daily  membership  (ADM) 
as  defined  in  9  39.2(f)  shall  be 
determined  during  the  last  full  school 
week  in  September  during  which  all 
students  eligible  under  the  definition 
shall  be  counted  by  student  program 
classification. 

(b)  The  Director  shall  direct  the 
receipt  and  management  of  information 
necessary  to  obtain  timely  ADM  reports 
from  schools.  Agency  education  offices 
and,  in  the  case  of  off-reservation 
boarding  schools,  Area  education  offices 
together  with  each  school's  supervisor 
and  school  board  chairperson  where  a 
board  exists  shall  be  responsible  for 
certifying  the  validity  of  each  school's 
student  counts.  The  September  ADM 
will  be  used  to  determine  final 
allotments  for  the  school  year. 

3.  Section  39.35  is  revised  to  read  as 
follows: 

§  39.35    ComputatJon  of  average  dally 
mambcrahip  (AOM)  for  tentative  allotments. 

Tentative  allotments  for  each  future 
year's  funding  shall  be  based  on  the 
ADM  for  the  September  count  week  of 
the  current  year. 

4.  Section  39.38  is  revised  to  read  as 
follows: 

§  39.36    Declining  enrollment  provision. 

If  the  decline  of  a  school's  average 
daily  membership  exceeds  ten  percent 
in  any  given  school  year,  the  school  may 
elect  to  request  funding  based  on  the 
average  of  tlie  current  and  previous 
years'  September  ADM  count. 

5.  In  5  39.50  paragraph  (d)  "Initial 
allotments"  is  redesignated  as 
paragraph  (e)  and  revised;  a  new 
paragraph  (d)  "Final  allotment"  is 
added;  paragraph  (e)  "Responsible  fiscal 
agent"  is  redesignated  as  paragraph  (f) 
with  no  change,  and  paragraph  (f) 
"Tentative  allotments"  is  redesignated 
as  paragraph  (g)  and  revised  to  read  as 
follows: 

§39.50    Dcflnttlons. 

*         •         •         •         * 

(d)  "Final  allotment '  means  that 
notice  of  funds  available  to  schools, 
based  on  the  September  student  count 
as  computed  through  the  Indian  School 
Equalization  Formula  (ISEF)  based  on 
full  distribution  of  Indian  School 
Equalization  Program  (ISEP)  funds 
available  for  the  fiscal  year. 

(e)  "Initial  allotment"  means  that 
notice  of  funds  available  to  schools 


based  on  the  September  student  count 

as  computed  through  the  Indian  School 

Equalization  Formula  prior  to  any 

adjustments  due  to  fluctuating  student 

counts. 

*         *         *         •         • 

(g)  "Tentative  allotment"  means  that 
notice  of  funds  available  to  schools 
based  on  the  September  student  count 
as  computed  through  the  Indian  School 
Equalization  Formula  based  on  a 
proposed  appropriation  in  the 
President's  budget  for  the  next  fiscal 
year. 

6.  Section  39.51  is  revised  to  read  as 
follows: 

§39.51    Notice  of  aHotments. 

The  Director  shall  notify  school 
administrators  and  boards  of  allotments 
of  funds  based  on  the  September  ADM 
count  established  under  Subpart  B  of 
this  Part  according  to  the  following 
schedule: 

(a)  Tentative  allotments  shall  be  made 
by  March  15  of  the  prior  fiscal  yean 

(b)  Initial  allotments  shall  be  made 
not  later  than  November  15  of  the  fiscal 
year:  and 

(c)  Final  allotments  shall  be  made  not 
later  than  January  15  of  the  fiscal  year. 

Dated:  September  7, 1964. 
Ken  Smith, 
Assistant  Secretary — Indian  Affairs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

[A-8-FRL-2671-1] 

Standards  of  Parformanc*  for  New 
Stationary  SourcM  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Delegation  of  Autftorlty  In 
Region  Vlil 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  notice  is  to  clear  up  any 
confusion  which  may  have  arisen 
concerning  the  specific  subparts  of  the 
Federal  New  Source  Performance 
Standards  (NSPS)  and  National 
Elmission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS)  which  are 
delegated  to  each  of  the  States  in  EPA 
Region  VIII  to  enforce.  These  States  are 
Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 

EFFECTIVE  DATE:  September  17. 1964. 


Federal  Register  /  Vol.  49.  No.  181  /  Monday.  September  17.  1984  /  Rules  md  Regulation*      HWt 


FOR  RIRTHER  INFORMATION  CONTACT: 

Dale  M.  Wells,  Air  Programs  Branch. 
Environmental  Protection  Agency,  1860 
Lincoln  Street,  Denver,  Colorado  80295. 
(303)  844-6131. 

SUPPLEMENTARY  INFORMATION:  The  New 
Source  Performance  Standards  (NSPS) 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
are  Federal  regulations  for  industries 
and  pollutants  of  national  concern. 
These  regulations  were  first 
promulgated  in  1971  and  have  been 
delegated  to  the  States  for  enforcement 
since  1974.  The  list  of  affected  industries 
has  grown  each  year,  however,  and  not 
all  industries  have  a  potential  for 
locating  in  each  of  the  States.  .■\s  each 
new  subpart  has  been  added,  every 
State  has  not  always  adopted  an 
equivalent  regulation  to  enable  State 
enforcement. 

The  State  of  Utah  has  incorporated  by 
reference  all  present  and  future  .NSPS 
and  NESHAPS  regulations  and  does 
have  the  authority  and  resources  to 


enforce  them.  Utah  will  automatically 

receive  delegation  of  each  new  \SPS 
and  NESHAPS  subpart,  as  it  is 
promulgated.  The  other  States  must 

adopt  an  equivalent  Slate  regulation 
prior  to  delegation. 

The  lists  below  indicate  the 
delegation  status  of  each  State  in  Region 
VIII  for  each  NSPS  and  NESHAPS 
subpart.  This  Notice  is  issued  under  the 
authority  of  Sections  111  and  112  of  the 
Clean  Air  Act. 

(Sees.  Ill  and  112,  42  L,S  C  "412  of  the  Clean 
Air  Act) 

List  of  Subjects 

40  CFR  Part  60 

Air  pollution  control,  Aluminum, 
Ammonium  sulfate  plants.  Asphalt, 
Cement  industry.  Coal  copper,  Electric 
power  plants.  Glass  and  glass  products. 
Grains,  Intergovernmental  relations. 
Iron.  Lead,  Metals,  Metallic  minerals. 
Motor  vehicles.  Nitric  acid  plants.  Paper 
and  paper  products  industn,-.  Petroleum, 


Phosphate,  Sewage  dispossl.  Sted 

sulfuric  acid  plants,  Waste  treatment 
and  disposal.  Zinc,  Tires,  Incorporation 
by  reference.  Can  surface  coating. 
Sulfuric  acid  plants,  Industrial  organic 
chemicals,  Organic  solvent  cleaners, 
Fossil  fuel-fired  steam  generators. 
Fiberglass  insulation.  Synthetic  fibers. 

40  CFR  Part  61 

Air  pollution  control.  Asbestos, 
Berj'llium,  Hazardous  materials. 
Mercury.  Vinyl  chloride. 

Dated:  August  B,  1984. 
|ohn  G.  WeUm, 
R  pgionaJ  A  dminis  trator. 

PART60-{A«IEHOED] 

Title  40,  Part  60  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

Subpart  A— General  Provtalons 

§  60.4    [Am«nd«dl 

In  §  60.4  the  table  below  is  added  as 

follows: 


Delegation  Status  of  New  Source  Performance  Standards  for  Region  VIII 
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PART  61— (AMENDED] 

Title  40,  Part  61  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


Subpart  A— General  Provisions 

§61.04    [Amended] 

In  §  61.04  the  table  below  is  added  as 
follows: 


Delegatkdn  Status  of  National  Emission  Standards  for  Hazardsous  Air  Pollutants  (NESHAPS)  in  Region  VIII 


Subpart 


Stale 
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40  CFR  Part  81 
[A-«-FBL-2671-61 

Designation  of  Areas  of  Air  UuaHty 
Planning  Purposes;  Attainment  Status 
Redesignation;  Utah 

AGENCY:  Environmental  Protection 
Agency. 

action:  Withdrawal  of  final  rule. 

summary:  The  EPA  gives  notice  that  the 
final  rule  approving  the  redesignation  of 
the  attainment  status  for  Salt  Lake 
County  and  Utah  County  from  non- 
attainment  to  attainment  for  total 
suspended  particulates  (TSP)  on  July  11, 
1984  (49  FR  28243)  has  been  withdrawn. 
Information  received  from  the  Utah  Air 
Conservation  Committee  indicates  that 
these  Counties  have  exceeded  primary 
and  secondary  TSP  NAAQS  in  1984. 
This  action  does  not  affect  any  other 
part  of  the  notice,  i.e.,  approval  of  the 
Utah  State  Implementation  Plan  for  TSP, 
lifting  of  liie  construction  moratorium  for 
TSP  in  Salt  Lake  County,  and  the 
correction  in  the  December  21, 1983  (48 
FR  58378)  approval  of  the  Utah  carbon 
monoxide  plan  for  Provo.  Utah. 

EFFECTIVE  DATE:  This  action  is  effective 
on  September  10.  1984. 

ADDRESS:  Copy  of  the  State  submittal  is 
available  for  public  inspection  during 
normal  business  hours  at: 
Environmental  Protection  Agency. 
Region  VIII,  Air  Programs  Branch,  1860 
Lincoln  Street,  Denver.  Colorado  80295. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R.  DeSpain,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  1860  Lincoln  Street.  Denver, 
Colorado  80295,  (303)  844-3471. 


SUPPLEMENTARY  INFORMATION:  On 

December  2,  1963  (48  FR  54348], 
following  a  request  from  the  State  of 
Utah,  EPA  redesignated  several  areas  in 
Utah  from  non-attainment  to  attainment 
for  TSP  under  Section  107  of  the  Clean 
Air  Act.  In  that  action.  EPA  declined  to 
redesignate  Salt  Lake  and  Utah 
Counties.  Salt  Lake  County  did  not  have 
an  approved  Part  D  SIP.  Utah  County 
was  designated  non-attainment  because 
of  violations  caused  by  the  U.S.  Steel 
facility. 

Subsequent  submittals  by  the  State 
indicated  that  the  last  measured 
violation  of  primary  standards  in  Utah 
and  Salt  Lake  Counties  occurred  in  1980 
and  the  last  measured  violation  of  the 
secondary  standard  occurred  in  1981. 

On  July  11,  1984  (49  FR  28243),  EPA 
published  a  final  rulemaking  approving 
the  Utah  State  Implementation  Plant  for 
TSP  for  Salt  Lake  County  and  lifted  the 
construction  nioritorium  for  TSP  in  Salt 
Lake  County.  That  action  also 
redesignated  Salt  Lake  and  Utah 
Counties  to  attainment  for  TSP. 

On  August  10,  1984.  EPA  received 
comments  from  Dr.  J.R.  Macfarlane. 
Chairman  of  the  Utah  Air  Conservation 
Committee  stating  that  TSP  data  for  Salt 
Lake  and  Utah  Counties  show 
exceedances  of  primary  and  secondary 
NAAQS  for  first  quarter  (Jan.-Mar.)  of 
1984. 

Because  the  new  data  suggests  that 
the  redesignation  to  attainment  is 
inappropriate,  EPA  is  withdrawing  that 
portion  of  the  fuly  11.  1984  (49  FR  28243) 
action  regarding  redesignation  of  Salt 
Lake  and  Utah  Counties  to  attainment 
for  TSP.  EPA  is  doing  so  without 
providing  prior  notice  and  opportunity 
to  comment  because  it  finds  there  is 
good  cause  within  the  meaning  of  5 


U.S.C.  553(b)  to  do  so.  Notice  and 
comment  will  be  impractical  because 
EPA  needs  to  withdraw  its  approval 
quickly  in  order  to  .consider  the 
comments  fujm  the  State.  In  addition, 
further  notice  is  not  necessary  because 
EPA  has  already  informed  the  public  it 
would  follow  this  procedure  if  adverse 
or  critical  comments  were  received  by 
August  10, 1984.  For  the  same  reasons, 
EPA  finds  it  has  good  cause  under  5 
U.S.C.  553(b)  to  make  this  withdrawal 
immediately  effective. 

EPA  will  review  the  State's  submittal 
and  determine  the  course  of  action. 
After  review  and  consultation  with  the 
State,  another  notice  will  bt  published 
announcing  new  rulemaking  on  this 
issue  and  provide  time  for  public 
comment. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

This  rulemaking  is  issued  under  the 
authorily  of  Section  107, 110, 172  and  176 
of  the  Clean  Air  Act  (42  U.S.C.  7407, 
7-310,  7502  and  7506). 

Dated:  September  10,  1984. 
Alvin  L.  Aim, 
Acting  Administrator. 

Therefore,  the  amendment  to  §  81.345 
appearing  at  49  FR  28243,  July  11,  1984 
which  was  to  become  effective 
September  10,  1984  is  withdrawn. 

|FR  Doc  M-l^'Ui  Filed  »-14-84  8;45  am| 
BILUNQ  CODE  6560-SO-M 
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FEDERAL  MARITIIIE  COMMISSION 
4«  CFR  Part  572 

[Dockat  No.  84-32] 

Rules  Governing  Agreements  by 
Ocean  Common  Carriers  and  Other 
Persons 

agency:  Federal  Maritime  Commission. 
action:  Interim  rule  and  request  for 
comments. 


summary:  This  rule  states  the 
Commission's  policy  that  an  agreement 
filed  pursuant  to  the  Shipping  Act  of 
1984  must  be  definite,  complete  and 
specific  with  regard  to  the  authority 
contained  therein.  The  rule  establishes 
guidelines  for  distinguishing  between 
impermissible  open-ended  authority  and 
allowable  interstitial  authority.  This 
statement  of  policy  and  rule  is 
necessary  to  enable  the  Commission  to 
evaluate  the  impact  of  an  agreement,  to 
monitor  its  operations,  and  to  clarify  the 
scope  of  the  antitrust  immunity 
contained  therein. 
date:  Interim  rule  effective  upon 
publication.  Comments  on  or  before 
October  17. 1984. 

ADDRESS:  Address  comments  (original 
and  20  copies)  to:  Francis  C.  Humey, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street.  NW., 
Washington,  D.C.  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  D.  Boui^in.  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street  NW..  Washington,  DC.  20573, 
(202)  523-5740. 

Joseph  C  Policing.  Director,  Bureau  of 
Agreements  and  Trade  Monitoring. 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  Washington.  D.C.  20573, 
(202)  523-5787. 

SUPPLEMENTARY  INRMIMATION:  The 

Shipping  Act  of  1984  (46  U.S.C.  app. 
1701-1720)  (hereinafter  referred  to  as 
"the  Act"  or  "the  1984  Act")  requires  the 
Commission  to  conduct  both  a  technical 
and  substantive  review  of  agreements 
filed  pursuant  to  section  5  of  the  Act  (46 
U.S.C.  app.  1704).  Section  5  requires  that 
a  true  copy  of  every  agreement  within 
the  scope  of  the  Act  be  filed  with  the 
Commission.  Under  section  6(b)  of  the 
Act  (46  U.S.C.  app.  1705(b)),  the 
Commission  must  conduct  a  preliminary 
review  to  determine  whether  an 
agreement  meets  the  requirements  of 
section  5.  The  Commission  is  authorized 
to  reject  agreements  that  do  not  meet 
these  requirements.  Under  section  6(g) 
(46  U.S.C.  app.  1705(g)).  the  Commission 
must  review  an  agreement  to  determine 
whether  it  is  substantially 
anticompetitive  and  is  likely  to  result  in 


an  unreasonabie  reduction  in 
transportation  service  or  an 
unreasonable  increase  in  traosportation 
cost.  In  performing  its  review  functions 
under  section  6,  the  Commission  must 
observe  strict  timefreme«  which  are 
mandated  by  statute. 

The  1964  Act  also  places  an  obligation 
on  the  Commission  to  monitor 
operations  conducted  pursuant  to  an 
agreement  In  this  regard,  the 
Commission's  responsibility  to  evaluate 
an  agreement  under  section  8(g) 
continues  after  an  agreement  becomes 
effective.  In  addition,  section  10  of  the 
Act  (46  U.S.C.  app.  1709)  enumerates 
certain  acts  which  are  prohibited. 
Section  10(a)(2)  prohibits  a  person  from 
operating  under  an  agreement  required 
to  be  filed  under  section  5  that  has  not 
become  effective  under  section  8. 
Section  10(a)(3)  prohibits  a  person  from 
operating  under  an  agreement  required 
to  be  filed  under  section  5  except  in 
accordance  with  the  terms  of  the 
agreement. 

Section  7  of  the  Act  (46  U.S.C.  app. 
1706)  provides  for  an  exemption  from 
the  antitrust  laws  for  certain 
enumerated  categories  of  agreements. 
Section  7(a)(2)  states,  in  relevant  part, 
that  the  antitrust  laws  do  not  apply  to: 

*  '  any  activity  or  agreement  within  the 
scope  of  this  Act,  whether  permitted  under  or 
prohibited  by  this  Act  undertaken  or  entered 
into  with  a  reasonable  basis  to  conclude  that 
(A)  it  is  pursuant  to  an  agreement  on  file  with 
the  Commission  and  in  effect  when  the 
activity  took  place  *   *  *. 

In  order  to  ensure  that  the 
Commission  may  adequately  fulfill  its 
responsibilities  under  the  Act  to  review 
and  monitor  agreements  and  to  ensure 
that  agreements  are  stated  with 
sufficient  precision  to  determine  the 
scope  of  the  antitrust  immunity 
conferred  upon  them,  the  Commission  is 
amending  its  rules  governing  agreements 
by  ocean  common  carriers  and  other 
persons  subject  to  the  Act  (46  CFR  Part 
572). 'These  amendments  consist  of  a 


'  On  May  29,  1984.  iha  Comramion  published 
Interim  Rules  which  implement  those  provisioni  of 
ihe  Shipping  Act  of  1M4  which  govern  agreements 
by  ocean  cnminon  earners  and  other  personi 
8ub)ec4  to  the  Act  (48  FK  Z22S6>.  Tbeaa  rule*  were 
issued  pursuant  to  authority  containad  in  section 
17(b)  of  the  Act  (40  U.S.C.  app.  1716(b))  to  issue 
interim  rules  without  obeerving  the  normal  notice 
and  comment  procednres  re<|uired  by  the 
AdminisU-ative  Procedure  Act  (5  U.S.C  553).  The 
preamble  to  these  rules  staled  that  persons  couU 
file  emergency  comments  prior  to  the  effective  date 
for  consideration  by  the  Commission.  A  numl>erof 
such  comments  were  received,  and  on  (una  14, 1BB4. 
the  Comoiissioo  published  amendments  to  its 
intenm  agreements'  rules  making  certain 
modifications  and  corrections  in  these  rules  (49  FR 
24897).  These  Intenm  Rules,  as  amended,  went  into 
effect  on  June  1&  1984.  They  are  codified  in  Title  46 
of  the  Code  of  Federal  Regulations  at  Part  572. 


new  rule  statiag  CoamiMion  policy 
regarding  the  clarity,  ooi^^teoeM  and 
specificity  required  of  agreements  and  a 
new  rule  which  distinguishea  between 
imperminible  opeO'^Dded  authority  and 
allowable  interstitial  authority. 

I.  Adifition  to  Subpart  A — General 
Provisions 

Section  572.103    Policies. 

The  addition  to  Subpart  A.  (  572.103, 
adds  a  new  paragraph  (g)  which  states 
Commission  policy  regarding  the  clarity, 
completeness  and  specificity  required  in 
agreements.  An  agreement  filed  under 
the  Shipping  Act  of  1984  must  be  clear 
and  definite  in  its  terms,  must  embody 
the  complete  present  imderstanding  of 
the  parties  and  must  set  forth  the 
specific  authorities  and  conditions  under 
which  the  members  of  the  agreement 
will  conduct  their  operations  and 
regulate  the  relationships  among  the 
agreement  members. 

An  agreement  should  be  sufficiently 
clear  and  definite  in  its  essential  tenns 
so  as  to  apprise  the  Conunissioo  of  the 
activities  which  will  be  undertaken 
pursuant  to  the  agreement  so  that  the 
Commission  may  evaluate  its  probable 
economic  impact  At  the  same  time,  the 
Commission  does  not  interpret  the  1964 
Act  to  require  agreements  to  be  drafted 
to  a  degree  of  exactitude  that  deprives 
the  parties  of  a  reasonable  extent  of 
commercial  flexibihty — within  deariy 
defined  parameters — to  respond  to 
changing  trade  conditions. 

One  purpose  of  this  policy  is  to  ensure 
that  the  Commission  may  ftjilfill  its 
responsibility  to  review  an  agreement 
prior  to  its  e&ctiveness.  Under  section 
6(g)  of  the  Act,  the  Commission  is 
charged  with  making  an  analysis  of  the 
competitive  impact  of  an  agreement 
This  evaluation  would  be  made  difficult 
or  impossible  where  an  agreement  is 
vague,  incomplete  or  contains  open- 
ended  authority. 

A  second  purpose  of  this  policy  is  to 
enable  the  Commission  to  monitor 
operations  under  an  agreement  once  it 
has  gone  into  effect  l^e  Commission's 
role  as  a  monitoring  agency  has  been 
heightened  under  the  1984  Act  which 
generally  allows  most  agreements  to  go 
into  e£fect  after  a  brief  waiting  period. 
Because  of  this  shift  in  emphasis  in  the 
regulatory  regime,  it  becomes  even  more 
important  to  have  an  agreement  which 
is  clear,  complete  and  definite.  In  this 
regard,  it  should  be  noted  that  section 
10(aX2]  prohibits  any  person  from 
operating  under  an  agreement  that  has 
not  become  effective  and  that  section 
10(a)(3)  prohibits  any  person  from 
operating  under  an  agreement  except  in 
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accordance  with  its  terms.  It  is, 
therefore,  also  in  the  interest  of  the 
parties  to  an  agreement  to  state  their 
agreement  with  precision. 

Finally,  agreement  authority  should  be 
stated  completely  and  specifically  in 
order  to  avoid,  to  the  maximum  degree 
possible,  any  ambiguity  concerning 
antitrust  immunity  for  any  activity 
conducted  under  the  agreement. 
Exemptions  from  the  antitrust  laws  are 
generally  strictly  and  narrowly 
construed.  The  1984  Act,  however, 
extends  antitrust  immunity  to  an  activity 
undertaken  or  entered  into  "with  a 
reasonable  basis  to  conclude  that  it  is 
pursuant  to  an  agreement  on  file  with 
the  Commission  and  in  effect  when  the 
activity  took  place."  The  risk  of 
assuming  that  a  particular  activity  is 
pursuant  to  a  stated  authority  is  one  that 
is  undertaken  by  the  parties  to  an 
agreement.  In  order  for  the  parties  to 
avoid  difficult  issues  regarding  the 
scope  of  antitrust  coverage,  the 
Commission  believes  it  is  best  that 
agreement  activities  and  authorities  be 
stated  as  clearly  as  possible. 

The  Shipping  Act  of  1984  does  not 
affect  previously  established 
Commission  policy  regarding  the  clanty, 
completeness  and  specificity  required  in 
agreements.  Accordingly,  the  new  policy 
statement  in  §  572.103(g)  merely 
represents  a  codification  of  that 
established  policy.  There  is.  however,  a 
greater  need  for  such  a  restatement  of 
policy  under  the  1984  Act  to  enable  the 
Commission  to  carry  out  its  review 
functions  within  strict  statutory 
deadlines  and  adequately  monitor 
subsequent  operations. 

II.  Addition  to  Subpart  D — Filing  and 
Form  of  Agreements 

Section  572.406    Clear  and  definite 
agreements. 

The  addition  to  Subpart  D  adds  a  new 
§  572.406  which  establishes  guidelines 
for  the  completeness  required  of 
agreements  and  distinguishes  between 
impermissible  open-ended  authority  and 
permitted  interstitial  authority. 

Section  572.406(a)  requires  that  an 
agreement  reP.ect  the  full  and  complete 
present  understanding  of  the  parties  as 
to  its  essential  terms.  The  agreement 
must  set  forth  in  adequate  detail  the 
procedures  and  arrangements  under 
which  the  activity  permitted  by  the 
agreement  is  to  take  place  once  the 
agreement  becomes  effective.  For 
example,  an  agreement  which  merely 
stated  that  the  parties  are  authorized  "to 
operate  a  joint  service,"  without 


indicating  the  number,  or  range  of 
vessels,  committed  to  the  service  would 
not  be  deemed  to  reflect  the  full 
understanding  of  the  parties  Such  a 
deficiency  would  defeat  any  meaningful 
Commission  review.  Similarly,  a 
statement  in  a  joint  service  agreement 
which  authorized  the  parties  to  "acquire 
substitute  or  additional  tonnage"  would 
result  in  a  situation  where  the 
Commission  would  be  unable  to 
evaluate  the  economic  impact  of  the 
agreement  on  the  trade  under  section 
6(g).  Finally,  a  filed  agreement  which 
referred  to  or  was  governed  by  another 
agreement  not  filed  with  the 
Commission  would  be  incomplete.  It 
should  be  noted  that  operation  under  an 
agreement  which  is  incomplete  may 
constitute  a  violation  of  section  10(a)(3} 
of  the  Act. 

Section  572.406(a)  also  requires  that 
agreements  be  specific  as  to  the 
understanding  of  the  parties. 
Agreements  should  specify  the  authority 
of  the  agreement  and  the  activities  to  be 
conducted  under  it.  The  rule  does  not 
contemplate  that  every  activity  be 
enumerated  in  detail.  However,  general 
grants  of  authority  which  do  not  specify 
the  activities  under  the  agreement  are 
not  favored.  For  example,  an  agreement 
which,  as  its  authority,  merely  recited 
the  statutory  language  of  section  4(a) 
(l)-(7)  of  the  Act  would  require  some 
further  clarification.  Otherwise,  review 
of  such  an  agreement  would  be  virtually 
meaningless.  Such  general  statements  of 
authority,  even  where  clarified  by 
subsequent  reflnement,  should  be 
avoided. 

Section  572.406(b)  proscribes  the  use 
of  clauses  in  agreements  which  contain 
open-ended  authority  unless  such 
provisions  expressly  state  that  any 
further  such  agreement  cannot  become 
operative  unless  filed  and  effective 
under  the  1984  Act.  A  problem  of  open- 
ended  authority  arises  where  an 
agreement  allows  for  future  substantive 
modification  of  an  agreement  without 
specifically  requiring  filing  under  section 
5.  Such  general  authority  to  make  future 
modifications  without  filing  with  the 
Commission  would  subvert  the 
Commission's  ability  to  review  and 
monitor  an  agreement.  Because  any  such 
future  modifications  to  an  agreement 
would  generally  become  effective  within 
45  days  after  the  amendment  is  filed 
with  the  Commission,  there  is  no  undue 
burden  or  delay  in  gaining  effectiveness 
of  an  agreement. 

Section  572.406(c)  provides  that 
activities  which  may  reasonably  be 
viewed  as  interstitial  to  a  stated 


agreement  authority  need  not  be 
expressly  stated.  For  example,  authority 
to  establish  OCP  rates  would  be  viewed 
as  interstitial  to  general  ratemaking 
authority.  However,  establishment  of  a 
tariffed  contract  rate  system  would  not 
be  interstitial.  Changes  in  the  terms  and 
conditions  of  a  charter  party  underlying 
a  space  charter  agreement  would 
generally  be  interstitial.  However, 
changes  in  the  number  of  vessels  (or 
range  of  number  of  vessels)  and 
definition  of  vessel  capacity  (or  range  of 
capacities)  dedicated  in  a  joint  service 
or  space  charter  agreement  would  not. 
The  rule  allows  flexibility  to  make 
changes  for  tariff  matters  or  routine 
operational  and  administrative  matters 
having  no  anticompetitive  effect. 

The  rule  does  not  state  how  the 
Commission  will  treat  an  agreement  that 
is  not  sufficiently  specific,  complete  and 
definite.  In  most  cases,  such  deficiencies 
could  probably  be  corrected  through 
informal  discussions  between  the 
Commission's  staff  and  the  parties.  An 
agreement  which  is  severely  deficient, 
however,  may  be  rejected,  investigated 
or  subject  to  a  formal  request  for 
additional  information  or  to  chal'enge  in 
the  court  under  section  11(h)  of  the  Act. 
III.  Conclusion 

This  rule  is  being  published  as  an 
interim  rule,  pursuant  to  section  17(b)  of 
the  Act,  with  opportunity  for  comment. 
It  will  become  effective  on  publication 
and  will  serve  as  an  interim  rule  until 
such  time  as  a  final  rule  supersedes  it. 
All  interested  persons  have  been 
provided  30  days  to  comment  on  the 
interim  rule.  This  interim  rule  and  all 
comments  filed  within  the  30-day  period 
will  be  used  as  the  basis  for  a  final  rule 
pursuant  to  the  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553). 

The  Chairman  of  the  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.],  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  that  Act. 

OMB  clearance  for  the  interim  rules  in 
46  CFR  Part  572  has  been  granted  under 
OMB  Number  3072-0045.  These  interim 
amendments  will  also  be  submitted,  and 
comments  on  the  information  collection 
aspects  of  the  amendments  may  be 
made  at  the  time  the  interim  rules  are 
formally  submitted  to  OMB  as  Final 
Rules. 

List  of  Subjects  in  46  CFR  Part  572 

Antitrust,  Contracts,  Maritime 
carriers. 


Federal  Register  /  Vol.  49.  No.  181  /  Monday,  September  17.  1984  /  Rules  and  RegulaUons 


36373 


PART  572— {AMENDED] 

Therefore,  pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  and  sections  5,  6,  7, 10  and  17  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1704,  1705, 1706, 1709, 1716),  the  Federal 
Maritime  Commission  hereby  amends 
Title  46,  Code  of  Federal  Regulations, 
Part  572,  Subchapter  D  as  follows: 

1.  In  Subpart  A,  §  572.103,  add  a  new 
paragraph  (g)  to  read  as  follows: 

§572.103    Policle*. 

*         •         •         •         . 

(g)  An  agreement  filed  under  the 
Shipping  Act  of  1984  must  be  clear  and 
definite  in  its  terms,  must  embody  the 
complete  understanding  of  the  parties, 
and  must  set  forth  the  specific 
authorities  and  conditions  under  which 
the  parties  to  the  agreement  will 
conduct  their  present  operations  and 
regulate  the  relationships  among  the 
agreement  members. 

2.  In  Subpart  D,  add  a  new  §  572.406 
to  read  as  follows: 

§  S72.406    Clear  and  definite  agreements. 

(a)  Any  agreement  required  to  be  filed 
by  the  Act  and  the  rules  of  this  part 
shall  be  the  complete  agreement  among 
the  parties  and  shall  specify  in  detail  the 
substance  of  the  understanding  of  the 
parties. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  open-ended  or  vague 
agreement  clauses  which  contemplate  a 
further  agreement  or  give  the  parties 
authority  to  discuss  and/or  negotiate  a 
further  agreement,  the  terms  of  which 
are  not  fully  set  forth  in  the  enabling 
agreement,  will  be  permitted  only  if  the 
enabling  agreement  indicates  that  any 
such  further  agreement  cannot  go  into 
effect  unless  filed  and  effective  under 
the  Act; 

(c)  Further  specific  agreements  or 
understandings  which  are  established 
pursuant  to  express  enabling  authority 
in  an  agreement  are  considered 
interstitial  and  are  permitted  without 
further  filing  under  section  5  of  the  Act 
only  when  the  further  agreement 
concerns:  (1)  Routine  operational  or 
administrative  matters  which  will  have 
no  anticompetitive  effect;  or  (2) 
establishment  of  tariff  rates,  rules,  and 
regulations  which  are  routine  and 
ordinary. 

By  the  Commission. 
Francis  C  Humey. 

Secretary. 

|FR  Doc  84-24457  FUed  »-14-«4.  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  1,  90,  and  94 

[PB  Doclcet  No.  Sa-MI;  FCC  84-414] 

Elimination  of  Outdated  or 
Unnecessary  Rule*  In  the  Private  Land 
Mobile  Radio  Services  and  the  Private 
Operational-Fixed  Radio  Service 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  The  Commission  has  adopted 
a  Report  and  Order  deleting  various 
rules  for  the  Private  Land  Mobile  Radio 
Services  (Part  90)  and  the  Private 
Operational-Fixed  Microwave  Service 
(Part  94)  which  are  outdated  or 
unnecessary  to  the  efficient 
administration  of  the  subject  8er\-ices. 
This  action  is  part  of  the  Commission's 
ongoing  Regulatory  Review  Program, 
which  seeks  to  remove  those  rules 
which  may  no  longer  be  necessary. 
EFFECTIVE  DATE:  October  18, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  Salters,  Private  Radio  Bureau 
(202)  832-7597. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  1 

Practice  and  procedure. 

47  CFR  Part  90 

Private  land  mobile  radio  8er\'ices, 
Radio. 

47  CFR  Part  94 

Radio. 

Report  and  Order 

In  the  matter  of  amendment  of  Parts  1,  90 
and  94  of  the  Commission's  Rules  to 
eliminate  outdated  and  unnecessary  rules;  PR 
Docket  No.  83-991. 

Adopted;  September  5,  1984. 
Released:  September  11, 1984. 
By  the  Commission. 

Introduction  and  Background 

1.  On  September  9,  1983,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making,  pursuant  to  its 
Regulatory  Review  Program,  concerning 
the  elimination  of  those  provisions  of 
the  Commission's  Rules  governing  the 
Private  Land  Mobile  Radio  Services  and 
the  Private  Operational-Fixed 
Microwave  Service  which  were 
outdated  or  no  longer  necessary  for  the 
effective  regulation  of  those  services.' 


'  Nonce  of  Proposed  Rule  Making  (FCC  83-397). 
released  September  22.  1963.  48  FR  43355 
(September  Z3. 1963). 


Among  other  things,  the  Notice 
proposed  the  elimination  of  various 
notification  and  filing  requirements:  the 
deletion  of  the  frequency  set-aside  for 
itinerant  operations  in  the  Special 
Industrial  Radio  Service  and  the 
Business  Radio  Service;  the  elimination 
of  certain  technical  requirements  on 
control  stations  transmitting  on  mobile 
service  frequencies;  and  the 
consolidation  of  various  rule  sections 
governing  emergency  communications. 

2.  Six  sets  of  comments  were  filed  in 
response  to  the  Notice  in  this 
proceeding.  Commenters  were  the 
Association  of  American  Railroads 
(AAR),  the  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  (API),  Forest 
Industries  Telecommunications  (FIT), 
Motorola,  Inc.  (Motorola),  the  National 
Association  of  Business  and  Educational 
Radio,  Inc.  (NABER),  and  the  Special 
Industrial  Radio  Service  Assoeiation, 
Inc.  (SIRSA).  No  reply  comments  were 
filed. 

Discussion 

3.  All  commenters  supported  our 
efforts  to  eliminate  uimecessary 
restrictions  from  the  Rules  codified  in  47 
CFR  Parts  1,  90  and  94  governing  the 
Private  Land  Mobile  Radio  Services  and 
the  Private  Operational-Fixed 
Microwave  Service.  Several  of  the 
proposals  contained  in  our  Notice 
elicited  support  from  the  commenting 
parties;  other  proposals  elicited  no 
comments.  We  are  adopting  without 
further  discussion  several  of  the 
Notice 's  noncontroversial  proposals, 
including:  deletion  of  the  rule  regarding 
shared  use  of  broadcast  anterma 
structures  (J  1.915);  deletion  of  the  rule 
regarding  rented  conmiunications 
equipment  (8  1.956);  deletion  of 
references  to  private  radio  applications 
filed  prior  to  December  12, 1960 

(5  1.962);  deletion  of  the  provision 
permitting  applicants  participating  in  an 
area-wide  medical  communications  plan 
to  file  the  plan  with  their  apphcations 
(S  90.35);  revision  of  the  rule  regarding 
license  terms  (5  90.149);  deletion  of  the 
rule  requiring  notification  of  the  use  of 
special  identifiers  in  the  Public  Safety 
and  Special  Emergency  Radio  Services 
(5  90.425);  deletion  of  the  filing 
requirement  regarding  tower 
maintenance  agreements  (5  90.441); 
assigning  the  Radiolocation  Service  a 
new  designator  (§  90.555):  deletion  of  a 
reference  to  a  non-existent  rule  (}  94.31); 
deletion  of  the  notification  requirement 
regarding  discontinued  microwave 
stations  (5  94.53);  deletion  of  the  rule 
requiring  notification  of  the 
commencement  or  discontinuance  of 
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microwave  station  operation  (5  94.55]; 
and  correction  of  a  mis-specified 
frequency  pair  (§  94.90). 

4.  In  our  Notice,  we  also  proposed  the 
deletion  of  technical  requirements  for 
control  stations  operating  on 
frequencies  in  the  450-470  MHz  band 
located  within  75  miles  of  the  center  of 
specified  urban  areas.  No  comments 
opposed  this  proposal.  In  support.  Forest 
Industries  Telecommunications  (FIT) 
stated:  "FIT  agrees  that  it  is  enough  that 
control  stations  are  licensed  on  a 
secondary,  non-interference  basis  to 
mobile  service  communications."  We 
agree  that  the  retention  of  these 
technical  restrictions  serves  no  useful 
purpose  and,  in  addition  to  removing 
these  technical  requirements  with 
respect  to  control  stations  in  the  450-470 
MHz  band,  we  are  also  adopting  the 
proposed  conforming  amendments  to 
delete  these  restrictions  on  control 
stations  operating  in  the  800  HMz  band.' 

5.  In  the  Notice,  we  proposed 
eliminating  and/or  revising  five  rule 
sections  in  Parts  90  and  94  concerning 
emergency  communications  in  order  to 
consolidate  similar  rule  provisions  and 
eliminate  eight  notification 
requirements.  These  rules  require 
licensees  to  notify  the  Commission  and 
the  Engineer  in  Charge  of  the  Radio 
District  in  which  the  station  is  located 
when  the  licensee's  station  is  used  for 
emergency  conununications  and  when 
such  emergency  use  is  terminated. 
Several  commenters  supported  our 
proposal;  none  opposed  it.  Motorola 
stated: 

Motorola  supports  the  proposal  to 
eliminate  the  notification  requirement  as  to 
the  beginning  and  termination  of  emergency 
communications.  Since  the  rules  in  question 
*  *  *  were  enacted,  experience  has  not  shown 
a  need  for  the  notification  requirements 
present  in  the  rules;  that  is,  the  great  majority 
of  licensees  have  demonstrated  that  they  can 
suspend  normal  operations  in  the  event  of  an 
emergency,  provide  emergency 
communications,  and  properly  return  to  their 
normal  authorized  communications.  The 
administrative  burdens  on  lioth  licensees  and 
on  the  Commission  related  to  the  notice 
requirements  are  not  justified. 

Similarly.  Motorola  supports  the  proposed 
revisions  to  {  90.411  *  *  '.  The  present  rule 
limits  civil  defense  communications  to  those 
which  a  particular  licensee  would  be  eligible 
to  provide  under  its  normal  criteria  for 
eligibility.  This  limitation  appears  to  be  either 
superfluous  (since  the  licensee  is  already 
permitted  to  provide  such  communications) 
or  counterproductive  (defeating  the  very 
purpose  of  the  rule,  to  permit  civil  defense 
communications  which  a  licensee  might  not 
normally  be  permitted  to  provide).  There  is 
no  reason  to  anticipate  that  this  added 
flexibility  would  result  in  improper 


communications  by  licensees.  At  any  rate, 
the  Commission  will,  under  proposed  Section 
90.411.  have  the  authority  to  order  the 
discontinuance  of  such  special  use. 

We  agree,  and  accordingly  adopt 
revised  rules  governing  emergency 
communicatioiM  in  the  Private  Land 
Mobile  Radio  Services  and  the  Private 
Operational-Fixed  Microwave  Service.* 

6.  The  commenters  identified  only  two 
areas  of  disagreement  with  our 
proposals:  itinerant  frequency  set-asides 
in  the  Business  and  Special  Industrial 
Radio  Services  and  deletion  of  the 
prohibition  contained  in  Part  94  against 
the  transmission  of  program  material  to 
cable  television  systems.  Additionally, 
one  commenter  proposed  additional 
rules  for  simplification  or  elimination 
which  were  not  contained  in  the  Notice. 

Itinerant  Frequencies 

7.  In  the  Notice,  we  proposed  to 
eliminate  the  last  remaining  distinctions 
in  the  rules  between  frequencies  for 
permanent  area  use  and  frequencies  for 
itinerant  operations  by  making  all 
frequencies  in  the  Business  and  Special 
Industrial  Radio  Services  available  for 
operation  on  a  permanent  basis. 
Temporary  or  wide-area  use  was 
proposed  to  be  permitted  upon  a 
showing  of  need.  NABER,  in  its 
comments,  requested  clarification  of  our 
proposed  rule  to  redesignate  the 
itinerant  frequencies  for  "general" 
rather  than  "permanent"  use.  If  such  a 
clarification  was  not  made.  NABER 
indicated  that  it  opposed  our  proposal 
because  the  frequency  coordinator  "may 
not  be  able  to  confirm  the  accuracy  and 
quality  of  the  licensee's  frequency 
selection  if  temporary  or  wide-area 
systems  were  randomly  interspersed 
among  the  frequencies  set  aside  for 
permanent  area  use."  Motorola  offered 
similar  concerns  about  this  aspect  of  the 
Notice.  SIRSA  strongly  opposed  our 
proposal,  stating: 

Allowing  "itinerant"  operation  on  any 
frequency  allocated  to  the  Special  Industrial 
Radio  Service,  based  on  a  "showing  of  need" 
would  be  tantamount  to  eliminating 
frequency  coordination  in  the  Spei.ial 
Industrial  Radio  Service  since  "itinerant" 
users  could  "show  up"  on  any  given  channel 
without  prior  frequency  coordination. 
[Footnote  omitted].  Itinerant  operations  could 
destroy  the  value  of  the  Special  Industrial 
Radio  Service  for  more  than  45,000 
"permanent"  use  licensees;  and  it  is  for  this 
reason,  we  respectfully  submit,  that  the 
Commission  designated  frequencies  for 
"itinerant"  users.  Contrary  to  the  suggestion 
made  by  the  Commission  in  its  Notice  that 
continued  designation  of  these  frequencies 
for  "itinerant"  operations  appears  to  be 


unnecessary  for  spectrum  management 
purposes,  it  is  absolutely  necessary  for 
spectrum  management  purposes  that  the 
"itinerant"  classification  remain  as  presently 
found  in  the  rules. 

While  noting  that  some  1,600  users 
almost  94,000  mobile  transmitters 
employ  itinerant  frequencies  in  the 
Special  Industrial  Radio  Service,  SIRSA 
went  on  to  conclude: 

Continuing  to  designate  a  few  channels  for 
"itinerant"  use  will  assure  a  "home"  for  users 
having  short  term  communication 
requirements  over  a  wide  area  without 
causing  destructive  interference  to  licensees 
having  more  permanent  requirements. 
Adoption  of  the  proposal  to  amend  690.73 
could  result  in  chaotic  conditions  on  any 
frequency  in  the  Special  Industrial  Radio 
Service  instead  of  a  limited  number  of 
instances  of  interference  that  only  lasts  for  a 
short  duration  on  four  assignments  where  all 
users  realize  that  interference  may  be 
experienced  from  time  to  time  as  users  move 
into  and  out  of  a  particular  geographic  area. 

8.  We  are  persuaded  by  the  arguments 
advanced  by  SIRSA  (in  which  API 
concurred),  along  with  the  reservations 
expressed  by  NABER  and  Motorola,  that 
the  public  interest  is  best  served  by 
retaining  the  current  rules.  We  therefore 
decline  to  adopt  the  proposed  rules  in 
this  matter. 

Additional  Rule  Sections 

9.  The  AAR  suggested  in  its  comments 
that  we  consider  revising  or  eliminating 
rule  SS  90.443,  90.445,  90.447  and  94.113 
concerning  station  records;  and 

§  §  90.215  and  94.65  concerning 
transmitter  measurements.  In  support  of 
its  suggestion,  AAR  states: 

The  Commission's  regulartory  objective 
would  be  better  served  by  eliminating  the 
specific  "how  to  do"  requirements  contained 
in  these  rules  and  relying  on  the 
responsibility  imposed  on  all  licensees  to' 
assure  that  their  radio  facilities  are  operated 
in  accordance  with  the  Commission's  rules 
and  the  terms  and  conditions  of  their 
licenses. 

These  comments  will  be  taken  under 
advisement  and  reviewed  along  with 
other  comments  received  in  response  to 
our  Notice  in  General  Docket  84-361* 
regarding  rules  that  will  be  reviewed 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1980. 

Transmission  of  Program  Material  to 
Cable  Television  Systems 

10.  In  the  Notice,  we  proposed  to 
delete  §  94.25(h)  of  our  Rules  governing 
the  Private  Operational-Fixed 
Microwave  Service  (POPS).  This  rule 


'See  Appendix.  Part  90,  pdragraph?  4.  7  and  19. 


'See  Appendix.  Part  90,  paragraphs  8-11;  Part  94. 
paragraph  1. 


'  Ljst  of  Rules  to  be  Reviewed  Pursuant  lo  Section 
610  of  the  Regulatory  Flexibility  Act  During  J983- 
84.  FCC  B4-135,  released  April  12, 1984.  49  FR  17045 
(April  23.  1984), 
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prohibits  the  acceptance  of  applications 
for  authorizations  to  construct  POPS 
systems  for  the  transmission  of  program 
material  to  cable  television  systems.  In 
support  of  our  proposal,  we  noted  that 
the  Commission  had  specifically 
permitted  such  service  to  be  provided  in 
the  microwave  frequency  bands  above 
21.200  MHz.' 

11.  FIT  and  AAR  commented  in 
opposition  to  our  proposal.  They  believe 
the  prohibition  on  transmission  to  cable 
television  systems  is  still  applicable, 
and,  in  any  case,  should  not  have  been 
proposed  to  be  deleted  in  the  context  of 
a  "non-controversial"  regulatory  review 
rule  making  proceeding.  FIT  presented 
its  argument,  stating: 

The  substance  of  |  94.25(h)  wag  adopted  in 
the  mid  19608  in  Docket  15586  as  part  of  a 
series  of  policy  decisions  regarding  the 
requirements  of  the  cable  television  industry 
for  microwave  relay  facilities.  In  that  Docket, 
the  Commission  established  a  new  radio 
service  for  the  cable  television  industry,  the 
(Community  Antenna  Relay  Service),  and 
also  decided  to  discontinue  authorizing  cable 
TV  microwave  relay  systems  In  the  Business 
Radio  Service  and  later  in  the  Private 
Operational-Fixed  Microwave  Service. 
[Citations  omitted).  These  decisions  are 
incorporated  in  Paragraph  (h)  of  i  94.25  and 
in  {  94.9(b)(3).  While  the  Commission,  in 
Docket  19671,  eliminated  some  restrictions 
against  the  transmission  of  video  program 
material  by  certain  private  microwave 
stations,  its  decision  in  Docket  19671  was  not 
intended  to  reopen  the  Private  Operational- 
Fixed  Microwave  Service  to  the  cable 
industry.  Therefore,  Paragraph  (h)  should  not 
be  eliminated,  certainly  not  in  the  context  of 
this  proceeding  vvhich  deals  only  with 
noncontroversial  deletions  or  revision  of 
clearly  outdated  or  unnecessary  rules. 

AAR  commented  in  similar  fashion  to 
FIT. 

12.  While  FIT  accurately  describes  the 
origin  of  rule  §  94.25(h).  it  has 
misconstrued  the  Commission's 
intention  in  adopting  its  Memorandum 
Opinion  and  Order  in  Docket  19671, 
supra.  In  that  document,  which  was 
effective  August  1, 1983,  we  amended 
S  94.9  governing  permissibility  of 

communications  to  read  as  follows: 

•  •        •        •        « 

(b)  The  radio  facilities  shall  not  be  used  for 
any  of  the  following: 

*  •         «         •         « 

(2)  Transmission  of  program  material  for 
use  in  connection  with  broadcasting,  except 
that: 

(i)  The  facilities  may  be  used  to  transmit 
program  material  from  one  location  to 


*  Memorandum  Opinion  and  Order.  Docket  19671 
(FCC  8»-245).  released  June  23. 1983.  48  FR  32578 
(July  1&  1963);  Memorandum  Opinion  and  Order 
dismiMJng  pet.  recon.,  Docltet  19671  (FCC  84-234). 
released  |une  5, 1984.  The  petition  for 
reconsideration  filed  in  this  proceeding  did  not 
address  the  issue  of  transmission  to  cable  television 
systems. 


another,  provided  that  the  operational-fixed 
frequencies  do  not  serve  as  the  final  hnk  in 
the  chain  of  distribution  of  the  program 
material  to  broadcast  stations. 
•         •         *         •         « 

(3)  To  provide  the  final  link  in  the  chain  of 
transmission  of  program  material  to  cable 
television  systems,  multipoint  distribution 
systems,  or  master  antenna  TV  systems, 
except  in  the  frequency  bands  above  21.200 
MHz. 

(Emphasis  added.) 

13.  Clearly,  the  rules  adopted  in 
Docket  19671  permit  the  transmission  of 
program  material  to  cable  television 
systems  so  long  as  the  OFS  frequencies 
above  21.2  GHz  are  employed.  Since  the 
existing  provision  of  S  94.25(h) 
prohibiting  the  acceptance  of 
applications  to  construct  OFS  stations 
for  transmission  of  program  material  to 
cable  television  systems  is  in 
contradiction  to  the  rules  the 
Commission  promulgated  in  Docket 
19671,  we  are  amending  it  to  specify  that 
the  prohibition  applies  only  to 
authorizations  for  transmission  facilities 
operating  in  the  frequency  bands  below 
21.2  GHz. 

Nfiscellaaeous  Matters 

14.  We  are  taking  this  opportunity  to 
make  several  minor  editorial  changes, 
such  as  correcting  typographical  errors 
and  mis-designated  references,  and 
clarifying  some  rule  sections  in  Parts  90 
and  94.  With  respect  to  these 
amendments,  which  are  found  in  the 
attached  Appendix,  we  find  that  good 
cause  exists  for  dispensing  with  the 
notice  and  comment  procedures  of  the 
Adminstrative  Procedure  Act.  5  U.S.C. 
553.  As  these  changes  involve  minor, 
noncontroversial  amendments,  public 
notice  and  comment  is  unnecessary.  The 
following  subparagraphs  set  out  those 
editorial  changes  which  did  not  appear 
in  the  Notice  in  this  proceeding: 

(a)  Section  90.75:  Corrections  are 
made  to  update  references  to  rule 
sections  whose  numbers  were  changed 
during  our  Part  90  consolidation  of  197a- 
to  correct  a  reference  to  another 
paragraph  in  that  section;, and  to  correct 
a  reference  to  Subpart  Q.  which  governs 
developmental  operations. 

(b)  Sections  90.360  and  90.611: 
Paragraph  (d)  of  each  section  is  clarified 
to  indicate  that  applications  which  are 
dismissed  are  not  always  physically 
returned  to  the  applicant;  paragraph  (e) 
of  each  section  is  clarified  to  conform  it 
to  S  90.141  governing  resubmitted 
applications  for  facilities  above  470 
MHz. 

(c)  Sections  90.364.  90.607.  90.627  and 
90.631(a):  These  rule  sections  are 
clarified  to  indicate  that,  for  purposes  of 
trunked  systems  loading  only,  control 


stations  are  counted  along  with 
vehicular  and  portable  mobile  units.* 

(d)  Section  90.631(b):  This  provision  is 
clarified  to  remove  the  reference  to 
"waiting  lists."  For  Subpart  S 
frequencies  it  is  not  the  existence  of  a 
waiting  list  that  biggers  the  "takeback" 
provision,  but  rather  the  fact  that  all 
trunked  channels  in  the  system's 
geographic  area  are  assigned. 

(e)  Section  90.555:  Typographical 
errors  in  the  Table  at  paragraph  (b)  are 
corrected. 

(f)  Section  90.637:  A  typographical 
error  is  corrected. 

(g)  17  rule  sections  in  Part  90:  In  each 
of  17  rule  sections,  a  reference  to 
Subpart  P  is  corrected  to  specify 
Subpart  Q,  which  governs 
developmental  operations. 

(h)  Section  94.15:  A  typographical 
error  is  corrected. 

(i)  Section  94.63:  This  section  is 
revised  to  add  references  to  multiple 
address  radio  systems  which  were 
inadvertently  omitted  when  we  adopted 
rules  authorizing  these  systems. 

(j)  Section  94.65:  This  section  is 
revised  in  order  to  bring  it  into 
conformance  with  the  mles  we  adopted 
in  Docket  19671,  supra,  and  in  the 
Report  and  Order  in  Gen.  Docket  80- 
112,  48  FR  33873  (July  26. 1983). 

(k)  Sections  94.87  and  94.71:  These 
sections  are  revised  in  order  to  bring 
them  into  conformance  with  the  rules 
we  adopted  in  Docket  19671.  supra,  that 
permit  digital  transmissions.  Hence 
digital  transmission  standards  are 
added  for  frequency  tolerance  and 
emission  and  bandwidth  limitations. 

Conclusion 

15.  In  summary,  the  Commission  is 
adopting  all  material  aspects  of  our 
Notice  in  this  proceeding  except  that  we 
decline  to  change  the  frequency  set- 
aside  for  itinerant  operations  in  the 
Business  and  Special  Industrial  Radio 
Services.  In  adopting  these  rule 
amendments,  we  are  eliminating 
thirteen  distinct  filing  and/or 
notification  requirements  to  which 
licensees  and  applicants  were  formerly 
subject  as  well  as  eliminating  all 
technical  requirements  on  control 
stations  operating  on  a  secondary  basis 
and  consolidating  and  simplifying  the 
rules  governing  emergency 
communications.  Additional 
amendments  of  an  editorial  nature  are 
made  to  Parts  90  and  94. 

16.  In  the  Notice  adopted  in  this 
proceeding,  the  Commission  certified 


•  See  Memorandum  Opinion  and  Order.  PR 
Deckel  79-191  ti  aJ..  FCC  83-474.  r«le*aed 
November  1. 1983.  48  FR  51917  (November  15. 1983) 
at  paragraph  11. 
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that  the  rule  changes  proposed  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  the  Commission 
concluded  that  Sections  803  and  604  of 
the  Regulatory  Flexibility  Act  do  not 
apply  to  this  proceeding.  Therefore, 
there  is  no  requirement  for  a  final 
regulatory  flexibility  analysis  of  the  rule 
changes  now  being  adopted. 

17.  Accordingly,  it  is  ordered,  that 
effective  October  18, 1984,  Parts  1,  90 
and  94  of  the  Commission's  Rules,  47 
CFR  Parts  1,  90  and  94,  are  amended  as 
shown  in  the  attached  Appendix. 
Authority  for  this  action  is  found  in 
Sections  4(i]  and  303  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i)  and  303. 

18.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 
Federal  Communications  Commission. 
William  |.  Tricarico, 

Secretary. 

Appendix 

Parts  1,  90  and  94  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— PRACTICE  AND  PROCEDURE 

Subpart  F— Private  Radio  Services 
Applications  and  Proceedings 

§1.915    [RMnovcd] 

1.  Section  1.915  is  removed  in  its 
entirety. 

§  1.956    [Removed) 

2.  Section  1.956  is  removed  in  its 

entirety. 

3.  Section  1.962  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  1.962    PuMic  notlG«  of  acceptance  for 
fiUng;  petltlone  to  deny  applications  of 
specified  categories. 

(a)  Except  as  qualified  in  paragraph 
(b)  of  this  section,  the  provisions  of  this 
section  shall  apply  to  all  applications  for 
authorizations,  and  substantial 
amendments  thereof,  for  the  following 
categories  of  stations  and  services; 


PART  90-PfllVATE  LAND  MOBILE 
RADIO  SERVICES 

§90.35    [Amended] 

1.  Section  90.35  is  amended  by 
removing  and  reserving  paragraph  (b). 

2.  In  8  90.75,  corrections  are  made  by 
revising  paragraph  {c)(39)(x),  paragraph 
(d)(4)  and  paragraph  (e)(2).  As 
corrected,  the  section  reads  as  follows: 


§  9a7S    Business  Rsdio  Service. 

(c)  •  *  •        , 
(39)  *   *   *       ' 

(x)  Operational  fixed  stations 
authorized  under  this  paragraph  are 
exempt  from  the  requirements  of 
§§  90.137(b).  90.429(d).  90.425  and  90.433. 

*  e  *  e  e 

(d)  *   *  *        I 

(4)  Low-power  mobile  stations  of  100 
mVV  or  less  output  power  may  be 
assigned  any  frequency  separated  by 
12.5  kHz  from  a  regularly  assigned 
frequency  in  the  bands  480.650-460.875 
MHz  and  465. 650-465. 875  MHz  listed  in 
paragraph  (b)  of  this  section,  for  one- 
way, non-voice  biomedical  telemetry 
operations  in  hospitals,  or  in  medical  or 
convalescent  centers. 

(e)  *  •  * 

(2)  Frequencies  in  the  ranges  30.56- 
30.57  MHz,  35.00-35.01  MHz,  35.99-36.00 
MHz  and  37.00-37.01  MHz  are  available 
for  assignment  to  apphcants  in  this 
service  subject  to  the  provisions  of 
Subpart  Q. 

•  *        *        •        ♦ 

3.  In  §  90.149.  paragraph  [a)  is 
amended  as  set  forth  below  and 
paragraph  (b)  ia  corrected  by  changing 
the  phrase  "Subpart  P"  to  read  "Subpart 
Q". 

§  90.149    License  term. 

(a)  Licenses  for  stations  authorized 
under  this  part  will  be  issued  for  a  term 
not  to  exceed  five  years  from  the  date  of 
the  original  issuance,  modification  or 
renewal. 

•  •        ♦        ♦        * 

4.  In  §  90.249.  paragraph  (a)(2)  is 
revised  as  set  forth  below  to  delete  the 
reference  to  paragraph  (b)  and 
paragraph  (b)  is  removed  and  marked 
[Reserved). 

§90.249    Control  ststions. 

*  *  *  *  e 

(a)  •   *   • 

(2)  A  control  station  associated  with 
mobile  relay  9tation(9)  may,  at  the 
option  of  the  applicant,  be  assigned  the 
frequency  of  the  associated  mobile 
station.  In  the  Railroad  Radio  Service 
such  a  control  station  may  be  assigned 
any  mobile  service  frequency  available 
for  assignment  to  mobile  stations  in  that 
service.  Such  operation  is  on  a 
secondary  basis  to  use  of  the  frequency 
for  regular  mobile  service 
communications. 

•  •         •         •         • 

(b)  [Reserved] 

*  e  •  •  * 

5.  In  S  90.360,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 


§  90.360    Processing  of  sppiieations. 

*  «         *         *         * 

(d)  An  application  which  is  dismissed 
will  lose  its  place  in  the  processing  line. 

(e)  If  an  appHcation  is  returned  for 
correction  and  resubmitted  and  received 
by  the  Commission  within  30  days  from 
the  date  on  which  it  was  returned  to  the 
applicant,  it  will  retain  its  place  in  the 
processing  line.  If  it  is  not  received 
within  30  days  it  will  lose  its  place  in 
the  processing  line. 

6.  Section  90.364,  is  amended  by 
revising  paragraph  (b](2]  and  adcUng 
new  paragraph  (b)(3)  to  read  as  follows: 

§  90.364    Limitation  on  the  number  of 
frequency  pairs  assigneble  for  trunked 
systems  snd  on  the  niMnber  of  trunlted 
systems. 

•  •        *        *        * 

(b)  *  *  * 

(2)  The  licensee's  existing  truiiked 
system(8)  authorized  on  or  before 
October  16, 1982  is  loaded  to  at  least 
80%  of  its  authorized  capacity  of 
vehicular  and  portable  mobile  units  and 
control  stations. 

(3)  The  licensee's  existing  trunked 
system(s)  authorized  after  October  16, 
1982  is  loaded  to  at  least  80  vehicular 
and  portable  mobile  units  and  control 
stations  per  channel. 

§90.376    [Amended] 

7.  In  §  90.376,  paragraphs  (a)(2),  (a)(3) 
and  (a)(4)  are  removed.  Paragraph  (a)(1) 
is  redesignated  paragraph  (b). 

8.  Section  90.407  is  revised  to  read  as 
follows; 

§  90.407    Emergency  communications. 

The  licensee  of  any  station  authorized 
under  this  part  may,  during  a  period  of 
emergency  in  which  the  normal 
communication  facilities  are  disrupted 
as  a  result  of  hurricane,  flood, 
earthquake  or  similar  disaster,  utilize 
such  station  for  emergency 
communications  in  a  marmer  other  than 
that  specified  In  the  station 
authorization  or  in  the  rules  and 
regulations  governing  the  operation  of 
such  stations.  The  Conunission  may  at 
any  time  order  the  discontinuance  of 
such  special  use  of  the  authorized 
facilities. 

§90.409    [Removed] 

9.  Section  90.409  is  removed  in  its 

entirety. 

10.  Section  90.411  is  revised  to  read  as 
follows: 

§  90.4 1 1    Civil  def enae  communieatione. 

The  licensee  of  any  station  authorized 
under  this  part  may,  on  a  voluntary 
basis,  transmit  communications 
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necessary  for  the  implementation  of  civil 
defense  activities  assigned  such  station 
by  local  civil  defense  authorities  during 
an  actual  or  simulated  emergency, 
including  drills  and  tests.  The 
Commission  may  at  any  time  order  the 
discontinuance  of  such  special  use  of 
the  authorized  facilities. 

§90.413    [RemovMl] 

11.  Section  90.413  is  removed  in  its 
entirety. 

12.  Section  90.425  is  amended  by 
revising  paragraph  (aH4)(i)  to  read  as 

follows: 

§  90.425    Station  identification. 

(al*    *    * 

{4}  •   •   • 

(i)  In  the  Public  Safety  and  Special 
Emergency  Radio  Services,  mobile  units 
licensed  to  a  governmental  entity  and 
which  operate  on  frequencies  above  30 
MHz  may  use  an  indentifier  which 
contains,  at  a  minimum,  the  name  of  the 
licensee  if  the  licensee  maintains  at  the 
station  a  list  of  the  special  identifier(s) 
to  be  used  by  the  mobile  units. 

13.  Section  90.441  is  revised  to  read  as 
follows: 

§  90.441     Inspection  and  maintenance  of 

tower  martdng  and  associated  control 

equipment 

*        •        •        «        «  • 

fb)  Licensees  operating  stations 
licensed  under  this  part  which  share  a 
tower  used  for  antenna  and/or  antenna 
supporting  purposes  with  other  licensees 
under  this  chapter  may  designate  in 
writing  one  licensee  or  a  nonlicensed 
agent  to  be  responsible  for  maintenance 
and  inspection  of  the  tower  and 
maintenance  of  the  inspection  log.  In 
such  cases,  a  copy  of  the  agreement 
must  be  kept  in  each  participating 
licensee's  station  records. 

14.  Section  90.555  is  amended  as 
follows: 

A.  In  paragraph  (a),  revise  the  entries 
under  the  heading  "Industrial  Services", 
and  add  a  new  heading  "Radiolocation" 
and  entry  just  after  the  entries  for 
Industrial  Services  to  read  as  set  forth 
below. 

B.  In  the  table  to  paragraph  (b), 
redesignate  all  references  to  "IR ",  as        ^ 
"RS",  and  also,  under  Megahertz,  revise 
the  entries  "39.44-39.50  to  read  as  set 
forth  below: 

§90.555    Comt>ined  frequency  listlno. 

(a)*  •  * 
Industrial  Services 

IB — Business. 

IF — Forest  products. 


IM — Motion  picture. 

IP— Petroleum. 

IS — Special  InduBtrial. 

IT — Telephone  maintenance 

IW — Power. 

IX — Manufacturers. 

lY — Relay  press, 

Radiolocatioa  Service 

RS — Radiolocation. 

Land  Transportation  Services 


(b)  *  •  • 


Fregmncy 


SoVtCM 


SpmaM  l»T«MK)ni 


39  44         .     «* 

3946  .  _-. PP 

—  imvsyaMms 

opsfvtion 

3948 p^           _.       _ 

39  50 PL.PP     .      . 

15.  In  S  90.607,  paragraph  fc)(2)  is 
revised  to  read  as  follows: 

§  90.607  Suppiementai  Informatton  to  be 
furnished  by  applicants  for  faculties  under 
this  sut>part 

•  •         «         •         ♦ 

(c)  •   •   • 

(2)  Specify  the  number  of  vehicular 
and  portable  mobile  units  and  control 
stations  to  be  placed  in  operation  within 
the  term  of  the  license. 

16.  In  S  90.611.  paragraphs  (d)  and  [ej 
are  revised  to  read  as  follows; 

§90.611     Processing  of  appHcatiorw. 

•  •         •         •         • 

(d)  An  application  which  is  dismissed 
will  lose  its  place  in  the  processing  line. 

(e)  If  an  application  is  retumedTor 
correction  and  resubmitted  and  received 
by  the  Commission  within  30  days  from 
the  date  on  which  it  was  returned  to  the 
applicant,  it  will  retain  its  place  in  the 
processing  line.  If  it  is  not  received 
within  30  days  it  will  lose  its  place  in 
the  processing  Line. 

17.  In  i  90.627,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  90.627    Umltatlon  on  the  number  of 
frequency  pairs  that  may  be  aaeignabie  for 
truntied  systems  and  on  the  minit)er  of 
truniced  systems. 

(b)  *  *  • 

(2)  The  licensee's  existing  trunked 
system  is  loaded  to  at  least  80  vehicular 
and  portable  mobile  units  and  control 
stations  per  channel. 

18.  La  S  90.631.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

S  90JU1    Trunked  systetne  loading 


criterion  of  100  mobile  stations  per 
channel  For  purposes  of  determining 
compliance  with  trunked  system  loading 
requirements  under  this  subpart,  the 
term  "mobile  station"  includes  vehicular 
and  portable  mobile  units  and  control 
stations. 

(b)  Each  apphcant  for  a  trunked 
system  shall  certify  that  s  minimum  of 
60  mobiles  for  each  channel  authorized 
w^ll  be  placed  in  operation  within  three 
years  of  initial  license  grant,  and  that  a 
minimum  of  80  mobiles  for  each  channel 
authorized  will  be  placed  in  operation 
within  five  years  of  initial  license  grant. 
If  at  the  end  of  three  years  or  five  years 
a  trunked  system  is  not  loaded  to  the 
prescribed  levels  and  all  trunked 
channels  are  asagned  in  the  system's 
geographic  area,  authorization  for 
channels  not  loaded  to  100  mobile 
stations  cancels  automaticaUy.  All 
licenses  are  subject  to  this  condition. 


§9a637    lAmanded] 

19.  In  I  90.637.  paragraphs  (a)(2).  (aK3) 
and  (a)(4)  are  removed.  Paragraph  (a)(1) 
is  redesignated  paragraph  (b).  In  new 
paragraph  (b).  the  last  word 
"communicatioD"  is  corrected  to  read 
"communications". 

20.  In  each  of  the  following  rule 
sections,  a  correction  is  made  by 
revising  the  phrase  "Subpart  P"  to  read 

'Subpart  Q". 

Sections 

90.19(f)(4) 
90.23(d)(2) 
90.25(d)(4) 
90.S3(c«4) 
90.63(aU2) 
90.87(e)(2) 
90.69(e)f2) 
90.n(en2) 
90.73{f)f2) 

9a7g(dMiB) 

90.79(fK2) 

90.81(f)(2) 

90.a8(d)(3) 

90.91(d)(5) 

90.93(c)(9) 

90.95(d)(14) 

90.95(e)(3) 

PART  94— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  In  §  94.11,  paragraph  (b)  is  revised 

to  read  as  follows: 

§94.11    Points  of  ( 


(a)  Trunked  systems  will  be 
authorized  on  the  basis  of  a  loading 


(b)  Emejgency  commanications. 
During  a  period  of  emecgeocy  in  which 
the  normal  communication  facilities  are 
disrupted  as  a  resuh  of  burricans,  flood. 
earthquake,  or  similar  disaster,  stations 
may  be  used  for  emergency 
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communications  unrelated  to  the 
licensee's  activities.  The  Commission 
may  at  any  time  order  discontinuance  of 
such  special  use  of  the  authorized 
facilities. 

994.15    [Corractedl 

2.  In  S  94.15,  paragraph  (a)  is  amended 
by  changing  the  word  "as  "  in  the  first 
sentence  to  "are". 

3.  In  5  94.25.  paragraph  (b)  is  revised 
and  paragraph  (h)  is  revised  as  set  forth 
below: 

§94.25    FWng  Of  applications. 

•  *         «         •         * 

(b)  Every  application  for  a  radio 
station  authorization  and  all 
correspondence  relating  thereto,  shall  be 
filed  with  the  Commission's  offices  in 
Gettysburg,  Pennsylvania  and  shall  be 
addressed  to:  Federal  Communications 
Commission,  Gettysburg,  Pennsylvania 
17325. 

•  *         *        •         • 

(h)  Applications  for  authorizations  to 
construct  microwave  operational-fixed 
radio  stations  for  transmission  of 
program  material  to  cable  television 
systems  will  not  be  accepted,  except  in 
the  frequency  bands  above  21,200  MHz. 


§94.31    [Anwndad] 

4.  In  S  94.31,  paragraph  (g)  is  removed 
and  marked  [Reserved]. 

5.  Section  94.53  is  revised  to  read  as 
follows: 

§  94.53    Discontinuance  of  station 
operation. 

In  case  of  permanent  discontinuance 
of  a  station  licensed  under  this  part,  the 
licensee  shall  forward  the  station 
license  to  the  Federal  Communications 
Commission,  Gettysburg,  Pennsylvania 
17325,  for  cancellation.  For  purposes  of 
this  section,  any  station  which  has  not 
operated  for  one  year  or  more  is 
considered  to  have  been  permanently 
discontinued. 

§94.55    [Ren>oved1 

8.  Section  94.55  is  removed  in  its 

entirety. 

7.  Section  94.63  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  94.63    Interfsrsnca  protection  criteria  for 
operational-fixed  stations. 
•         •         *         *         • 

(b)  The  interference  protection  criteria 
for  operational-fixed  stations,  other  than 
those  licensed  on  frequencies  set  out  in 
SS  94.65(a)(1).  94.90  and  94.91  are  as 
follows: 


8.  Section  94.65  is  amended  by 
revising  paragraph  (f)  and  footnotes  1 
and  2  to  paragraph  [t]  to  read  as  follows: 

§  94.65    Frequencies. 

*         •         *         *         • 

(f)  2500-2690  MHz:  The  channels 
2650-2656  MHz,  2662-2668  MHz  and 
2674-2680  MHz,  and  the  corresponding 
response  frequencies  2686.9375  MHz, 
2687.9375  MHz,  and  2688.9375  MHz  may 
be  assigned  for  operational-fixed 
Stations.  Such  assignments  are  subject 
to  the  condidon  that  all  operational- 
fixed  stations  must  comply  with  the 
technical  standards  applicable  to 
stations  in  the  Instructional  Television 
Fixed  Service  (ITFS)  contained  in 
Subpart  I  of  Part  74  of  this  chapter. ' 
Operational-fixed  stations  authorized  in 
this  band  as  of  July  16, 1971  which  do 
not  comply  with  the  above  provisions 
may  continue  to  operate  at  their 
presently  assigned  frequencies. 
Requests  for  subsequent  license 
renewals  or  modifications  for  existing 
licenses  will  be  considered;  however, 
expansion  of  systems  comprised  of  such 
stations  will  not  be  permitted. 


2650-2656 
2662-2668 
2674-2660 


2686.9375  ' 
2687.9375  » 
2688.9375  * 


9.  Section  94.67  is  amended  by 
revising  footnote  2  to  the  frequency 
tolerance  table  to  read  as  follows: 

§  94.67    Frequency  tolerance. 
•         •         *         •         * 

*  In  accordance  with  the  technical 
standards  contained  in  Subpart  I.  Part  74  of 
this  chapter  when  A5  emission  is  to  be 
employed.  Otherwise,  the  frequency 
tolerance  shall  be  0.0025% 
***** 

10.  Section  94.71  is  amended  by 
revising  footnote  3  to  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  94.71     Emission  and  bandwidth 
limitations. 

***** 

(b)  •  •  • 

'Assignments  for  applications  proposing  to 
employ  amplitude  modulation  (A5)  for  the 
transmission  of  a  video  signal  will  be  made  in 


'Pursuant  to  |  94.89  however,  stations  licensed 
on  the  channels  specified  in  this  paragraph  may 
employ  any  type  of  emission  consistent  with 
efficient  use  of  the  spectrum  and  good  engineering 
practice,  except  that  Type  B.  damped-wave 
emission  will  not  be  authorized. 

'Response  frequencies:  when  authonzed.  they 
may  be  paired  respectively  with  the  channels  2650- 
2856,  2862-2868  and  2874-2880  MHz  and  used  in 
accordance  witk  the  technical  standards  prescribed 
for  ITFS  response  stations  in  Part  74.  Subpart  I.  of 
thie  chapter. 


accordance  with  the  technical  standards 
governing  the  Instructional  Television  Fixed 
Service  contained  in  Subpart  I,  Part  74  of  this 
chapter.  For  applications  not  proposing  to 
employ  a  video  signal,  the  standards 
contained  in  paragraph  (c)  below  shall  apply. 


§94.90    [Amended] 

11.  Section  94.90  is  amended  by 
changing  the  reference  in  the 
introductory  paragraph  from  "12,200/ 
12,460"  to  "12,220/12,460". 
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47  CFR  Part  73 

[MM  Doclcet  No.  63-1022;  RIM-4576] 

FM  Broadcast  Stations  In  Houghton 
and  Hancock,  Ml 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  assigns  Channel 
242  to  Houghton,  Michigan,  in  response 
to  a  petition  filed  by  Midwest  Radio 
Consultants,  Inc.  The  assignment  could 
provide  a  second  FM  service  to 
Houghton. 

EFFECTIVE  DATE:  November  19, 1984. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  , 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  {  73.202(b), 
Table  of  Assignments,  FM  Broadcast  Stations 
(Houghton  and  Hancock,  Michigan);  MM 
Docket  No.  83-1022  RM-4576. 

Adopted:  August  31, 1984, 

Released:  September  11, 1984. 

By  the  Chief,  Policy  and  Rules  Division 

1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Making.  48  FR  45433.  published 
October  5, 1983,  proposing  the 
assignment  of  Class  C  Channel  242  to 
either  Hancock  or  Houghton,  Michigan, 
in  response  to  a  petition  filed  by 
Midwest  Radio  Consultants,  Inc. 
("petitioner").  The  proposal  would  add  a 
second  FM  service  to  either  community. 
Petitioner  filed  comments  supporting  its 
original  proposal  to  make  a  hyphenated 
assignment.  However,  petitioner  states 
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that  if  the  assignment  can  be  made  to 
only  one  comiiiuiiily,  Ae  assignment 
should  be  made  to  Houghton  because  it 
is  the  county  seat  and  the  larger  of  the 
two  communities.  No  other  comments 
were  received. 

2.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  242  to  Houghton. 
An  interest  has  been  shown  for  its  use 
and  such  an  assignment  could  provide  a 
second  local  service  to  that  community. 
We  found  no  reason  to  grant  a 
hyphenated  assignment.  Both 
communities  already  have  their  own  FM 
stations  which  demonstrates  their 
separate  identities.  The  channel  can  be 
assigned  to  Houghton  consistent  with 
the  minimum  distance  separation 
requirements  of  {  73.207  of  the 
Commission's  Rules.'  Canadian 
concurrence  has  been  received. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(1).  5(c) 
(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §  0.61,  0.204(bi,  and  0.283 
of  the  Commission's  rules,  it  is  ordered. 
That  effective  November  19. 1984.  the 
FM  Table  of  Assignments.  {  73.202(b)  of 
the  Commission's  rules,  is  amended  as 
follows: 


CMy 


No 


HougMon.  Ml.. 


242.24aA 


4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerie. 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4,  303,  46  stat,  as  amended.  1086. 1082; 
47  U.S.C.  154,  303) 

Federal  Coimnunications  Commission. 
Charies  Schott 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc  M-J4S0e  FilKi  9-T4-S4  8  45  am) 
BILUNG  CODE  *713-«1^ 


47  CFR  Part  73 

(MM  Docket  No.  83-1 141;  RM-4497) 

FM  Broadcast  Station  in  Saugatuck,  Ml 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


'  An  aMigmneiH  to  either  Houghton  or  Hancock 
would  fail  to  provide  two  existing  itationa  the  18 
kilometer  buffer  zone  bow  permitted  to  CUm  C 
stations  with  iett  than  a  300  mctar  antenna  height. 
HowevCT.  this  requirement  applies  to  petitions  filed 
aftar  March  1.  1984.  Sm  BC  Docket  SO-Sa  94  FCC  2d 

lU  US83).  recom.  4»  FR  »>IQO  pobhaked  Mvc^  za 

1984. 


summary:  Thia  action  asm^aa  Channel 
224A  to  Saugatuck.  Mkh^an.  ia 
response  to  petition*  filed  by  David  C. 
Schaberg.  The  aaugmoent  could  provide 
a  first  FM  broadcast  service  to 
Saugatuck. 

EFFECnvi  DATE:  November  19.  1984. 
ADDRESS:  Federal  Communications 
Conunission,  Washington.  D.C.  20554. 
FOH  FUBTHW  MPOMMTION  CONTACT: 
Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPn^MENTARY  MFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  }  73.202(b) 
Table  of  Assi^ment*.  FM  Broadcast  Statioiu 
(Saugatuck,  Michigan);  MM  Docket  No.  83- 
1141.  RM-4497. 

Adopted:  August  31, 1984. 

Released.  September  11. 1984. 

By  the  Oiief.  Policy  and  Rules  Division. 

1.  In  response  to  a  petition  filed  by 
David  C.  Schaberg  ("petitioner "),  the 
Commission  adopted  a  Notice  of 
Proposed Ru/e  Making.  48  FR  51658, 
published  November  10, 1983.  proposing 
the  assignment  of  FM  Channel  224A  to 
Saugatuck.  Michigan,  as  its  first  FM 
assignment.  Petitioner  filed  comments 
indicating  that  it  would  file  an 
application  to  construct  and  operate  on 
Channel  224A,  if  assigned.  Supporting 
comments  were  also  filed  by  Robert  A. 
Sherman.  No  opposing  comments  were 
received. 

2.  The  proposed  assignment  of 
Channel  224A  to  Saugatuck  can  be  made 
in  conformity  with  the  minimum 
distance  separation  requirements  of 

§  73.207  of  the  Commission's  Rules.' 
Canadian  concurrence  has  been 
received. 

3.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  224A  to 
Saugatuck.  Michigaa  since  it  could 
provide  a  first  FM  broadcast  service  to 
that  community. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i), 
5(c)(i).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S9  0.61.  0.204{b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  November  19. 1964,  the 
FM  Table  of  Assignments,  S  73.202(b)  of 


'  It  should  be  noted  tiiat  tlte  asMenment  oi  Z24A  lo 
Saugatuck.  Utcfai^an.  doea  not  provide  the  16 
kilometer  bufiw  zone  far  VVK|E-FM.  ChnuMl  225. 
CadilUc  Mirhifn  Sac  Dockal  ao-00. 4a  FH  lOZSa 
published  Mwck  20. 19M.  Thia  reqtureoMfM  applies 
to  pattttOM  filerf  after  March  1.  isat.  David  A. 
Schabero's  petition  was  received  on  )une  6. 1983.. 


the  Rules,  is  inwndaJ.  wftb  respect  lo 
the  commaity  listed  beiow: 


G»r 


No. 


Saugatuck.  Ml . 


224A 


5.  It  is  farther  ordered.  That  this 
proceeding  is  terminated. 

8.  For  furrier  informatioo  concerning 
this  proceediiig.  contact  iCathleen 
Scbeaerle,  Mass  Media  Bureau.  (202) 
634-6530. 

(Sees  4,  303.  40  S«at.  as  amended.  1066.  1082: 
47  U.S.C.  154.  303) 

Federal  Comimntcations  Commission. 
Charies  Schott 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

|P8  Doc  •4-24510  Pltod  »-]4-e4.  8:49  »m\ 
8IUJNQ  COOC  CZIKStHI 


47  CFR  Part  73 

[MM  Docks)  Na  13-1142;  mMS03;  RM- 
4674} 

FM  BroMlcast  Statlona  In  Chartott* 
AmaH*.  VI.  and  Isabal  Sagunda,  PR 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
FM  Channel  296A  to  Charlotte  Amalie. 
Virgin  Islands,  as  that  community's 
fourth  local  assignment,  at  the  request  of 
John  T.  Galanses. 

EFFECnvi  DATE:  November  19,  1984. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  RMTNOI  BIRMMATIOH  COMTACT 
Lesiw  K.  Shapira  Mass  Media  Boreau. 
(202)  634-osaa 

supn^MBrrAMY  mpormation: 
list  of  Subjacts  in  47  CFR  Part  73 
Radio  broadcasting. 

Report  and  Order  (Proceeding 
Tefminated) 

In  the  matter  of  rnnendment  of  {  73.202(b), 
Tabto  of  Asngimente,  FM  Broadcast  Stations 
(Charlotte  AmalM.  Virgin  bland*,  and  Isabel 
Segunda.  Puerto  Rico):  MM  Docket  Na  83- 
1142.  RM-4503.  RM-4674. 

Adopted:  Augoat  31, 1984. 

Released:  September  11. 1984. 

By  the  Chief,  FH>Jicy  and  Rules  Division. 

1  The  Commission  has  before  it  the 
Motice  of  Proposed  Rule  Making.  48  FR 
51661,  published  November  10.  1983. 
which  sought  comments  on  the  request 
of  John  T.  Galanses  ("Galanses  ")  to 
assign  FM  Channel  282  to  Charlotte 
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AiTialie,  Virgin  Islands,  as  that 
community's  fourth  FM  allocation.  A 
petition  filed  by  Reynald  Charles  d/b/a 
Third  Angel  Corporation,  requesting 
assignment  of  the  same  channel  at 
Charlotte  Amalie,  was  accepted  as 
comments  in  support  of  the  request. 
Doroteo  Laboy  fited  a  petition  for  rule 
making  looking  toward  the  assignment 
of  FM  Channel  280A  to  Isabel  Segunda, 
Puerto  Rico,  as  that  community's  second 
local  assignment.  It  was  accepted  as  a 
counterproposal  in  this  proceeding  but 
later  withdrawn. 'Comments  in 
opposition  to  the  Charlotte  Amalie 
proposal  were  filed  by  Thousand 
Islands  Corporation  { "Thousand 
Islands'),  licensee  of  AM  Station 
WVWI.  Charlotte  Amalie.  Comments, 
counterproposal  and  reply  comments 
were  filed  by  Galanses. 

2.  Based  on  the  Commission's  action 
in  May,  1983.  increasing  the  antenna 
heights  permitted  by  Class  A  stations  in 
Puerto  Rico  and  the  Virgin  Islands, 
Galanses  filed  comments  and  a 
counterproposal  requesting  that  Channel 
296A  be  assigned  in  lieu  of  Channel 
282.' He  further  stated  that  should  Third 
Angel  Corporation  wish  to  apply  for  a 
separate  charmel,  Channel  285A  could 
also  be  assigned  at  Charlotte  Amalie. 
Galanses  concluded  by  restating  that  he 
would  apply  for  Channel  296A,  if 
assigned. 

3.  In  its  opposition.  Thousand  Islands 
does  not  appear  to  oppose  the 
assignment  of  an  additional  FM 
allocation  at  Charlotte  Amalie  per  se. 
but  rather  calls  into  question  the 
intention  of  Galanses  to  apply  for  the 
frequency.  It  bases  this  belief  on  the 
purported  delay  of  Galanses  in 
submitting  an  amended  application  for 
use  of  Channel  236  at  Christiansted. 
Virgin  Island,  which  was  assigned  at  his 
request,  and  the  fact  that  less  than  three 
months  after  Commission  grant  of  the 
application,  Galanses  filed  an 
application  for  transfer  of  control  of  the 
corporation  holding  the  construction 
permit  to  the  minority  shareholder.  As  of 
the  datp  of  its  pleading.  Thousand 
Islands  stated  that  the  station  was  still 
unbuilt.  Galanses  responded  by  pointing 
out  the  Station  WJKC,  Channel  236  at 
Christiansted  went  on  the  air  on 
October  29, 1983,  and  reaffirmed  his 
intention  to  apply  for  and  operate  a 
station  at  Charlotte  Amalie.'  He 


'  Bormquen  Broadcasting  Company,  licensee  of 
Station  WVIP-FM.  Caguas.  Puerto  Rico,  filed 
comments  in  opposition  which  will  not  l>e 
considered  herein  as  they  relate  solely  to  the  Isabel 
Segvinda  proposal. 

'See  Report  and  Order.  EC  Docket  81-421.  48  FR 
24898.  published  |une  3, 1983. 

'Thousand  Islands  filed  a  response  to  the  reply 
comments  of  Galanses  accompanied  by  a  request 


attempts  to  verify  this  affirmation  by 
detailing  his  actions  concerning 
activation  of  FM  channels  which  have 
been  allocated  to  other  localities  at  his 
request. 

4.  We  do  not  find  the  allegations  of 
Thousand  Islands  concerning  Galanses' 
statement  of  intent  appropriate  for 
resolution  at  this  stage.  Galanses  has 
provided  the  Commission  with  the 
necessary  statement  indicating  his 
intention  to  promptly  apply  for  use  of 
the  channel  and  provide  service  to  the 
community  of  Charlotte  Amalie.  The 
good  faith  intentions  of  a  prospective 
applicant  are  generally  assumed  in  a 
rule  making  proceeding.  Otherwise,  the 
legitimacy  of  a  petitioner's  interest 
cannot  be  adequately  settled  without  an 
evidentiary  hearing.  See  Fort  Smith, 
Arkansas.  47  PR  23189,  published  May 
27, 1982,  and  Northampton. 
Massachusetts.  49  FR  4491.  published 
February  7, 1984.  However,  Thousand 
Islands  can  properly  raise  allegations 
concerning  the  intentions  of  Galanses  at 
the  application  stage. 

5.  Based  on  the  above  discussion,  we 
find  that  the  assignment  of  Channel 
296A  to  Charlotte  Amalie,  as  that 
community's  fifth  local  allotment,  to  be 
in  the  public  interest.  We  are  not 
assigning  an  additional  FM  channel  to 
Charlotte  Amalie  at  this  time  as  no 
timely  expression  of  interest  was 
received.*  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §|  0.61,  0.204(b)  and  0.283 
of  the  Commissions  Rules,  it  is  ordered. 
That  effective  November  19. 1984,  the 
FM  Table  of  Assignments,  §  73.202(b)  of 
the  Rules,  is  amended  to  read  as  follows 
for  the  community  listed  below: 


oiy 

Chwwi  No. 

Chartotla  Amalw.  Vt 

226.  2S0.  zee.  Z71.  and 
29eA. 

for  its  acceptance.  We  will  not  consider  the 
response.  There  is  no  provision  in  the  rules  for  the 
customary  filing  of  responses  to  reply  comments 
and  the  information  contained  therein  is  not  of 
decisional  significance  See.  i  1.415(d)  of  the 
Commission's  Rules. 

*The  record  in  this  proceeding  closed  on  )anuary 
11. 1984.  On  July  23, 1984,  Sterling  Communications 
filed  comments  on  behalf  of  Reynald  Charles 
restating  his  mtertst  in  the  assignment  of  Class  B 
Channel  282  to  Charlotte  Amalie.  However,  there 
was  no  explanation  given  as  to  why  the  response 
was  filed  seven  months  late  nor  was  it  accompanied 
by  a  request  for  the  consideration  of  such  late-filed 
comments.  Further,  no  mention  is  made  as  to 
whether  Charles  \M  seeking  the  assignment  of  a  sixth 
channel  at  Charlotte  Amalie,  in  addition  to  Channel 
29eA  as  proposed  by  Galanses,  or  whether  Charles 
would  accept  a  Class  A  channel  in  light  of  the 
Commission's  action  in  BC  Docket  81-421.  as 
discussed  in  paragraph  2.  infm.  Therefore,  we  shall 
not  accept  the  la!«-filed  pleading  of  Reynald 
Charles.  However,  should  he  desire  the  allocation  of 
a  sixth  FM  channel,  he  may  re-petition  the 
Commission  to  assign  either  a  Class  B  or  a  Class  A 
channel 


6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau.  (202)  634- 
6530. 

(Sees,  4.  303.  46  stat..  as  amended,  1066. 1082; 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Charles  Schott 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc  S4-24S11  Filed  0-14-84:  g:4S  amj 
BILLING  COOC  Sni-OI-ll 


47  CFR  Part  73 

(MM  Docket  No.  83-1233;  RM-4542] 

FM  Broadcast  Station  In  Bloomfield, 
NM 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
FM  Channel  283  to  Bloomfield,  New 
Mexico,  as  that  community's  first  FM 
allocation,  at  the  request  of  KBRY,  Inc. 
EFFECTIVE  DATE:  November  19. 1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPlfMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  S  73.202(b) 
Table  of  Assignments,  FM  Broadcast  Stations 
(Bloomfield,  New  Mexico);  MM  Docket  No. 
83-1233,  RM-4542. 

Adopted:  August  31, 1984. 

Released:  September  11. 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
Notice  of  Proposed  Rule  Making,  48  FR 
53725,  published  November  29, 1983, 
proposing  the  assignment  of  Channel 
283  to  Bloomfield,  New  Mexico,  as  that 
community's  first  local  FM  allocation. 
The  Notice  was  issued  in  response  to  a 
request  filed  by  KBRY,  Inc. 
("petitioner").  Petitioner  filed  comments 
reiterating  its  intention  to  apply  for  the 
channel,  if  assigned.  No  other  comments 
have  been  received.  Channel  283  can  be 
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assigned  fo  Bloomfield  in  compliance 
with  the  Commission's  minimum 
distance  separation  and  other  technical 
requirements. 

2.  In  view  of  the  fact  that  this 
assignment  could  provide  Bloomfield 
with  its  first  local  FM  service,  we 
believe  the  assignment  to  be  in  the 
public  interest.  Accordingly,  pursuant  to 
the  authority  contained  in  Sections  4(i). 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered 
That  effective  November  19, 1984,  the 
F'M  Table  of  Assignments,  J  73.202(b)  of 
the  Rules,  is  amended  with  respect  to 
the  community  listed  below,  to  read  as 
follows: 


Crty 


Cttannal 
No 


Bloomfiew.  NM 


283 


3.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

4.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530. 

(Sees.  4.  303.  48  stat.,  as  amended,  1066. 1082 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charies  Scfaott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

IfR  Doc  84-24512  Filed  9-14-84.  8:45  »ra] 
BILUNQ  CODE  6712-01-41 


47  CFR  Part  73 


(MM  Docket  No.  83-1344;  RM-4643] 

FM  Broadcast  Station  in  Manteo,  NC 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


SUMMARY:  Action  taken  herein  assigns 
Channel  252A  to  Manteo,  North 
Carolina,  as  that  community's  second 
local  FM  service,  in  response  to  a 
petition  filed  by  Bayliss  Broadcasting 
Company. 

EFFECTIVE  DATE:  November  19. 1984. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPt-EMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  }  73.202(b), 
Table  of  Assignments.  FM  Broadcast  Stations 
(Manteo,  North  Carolina);  MM  Docket  No. 
83-1344.  RM-4643. 

Adopted:  August  31.  1984. 

Released:  September  11. 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  FR  466,  published 
January  4, 1984,  proposing  the 
assignment  of  Channel  252A  to  Manteo, 
North  Carolina,  as  that  community's 
second  local  FM  service.  The  Notice 
was  adopted  in  response  to  a  petition 
filed  by  Bayliss  Broadcasting  Co. 
("petitioner").  Supporting  comments 
were  filed  by  petitioner  reiterating  its 
intention  to  apply  for  the  channel,  if 
assigned.  No  comments  in  opposition  to 
the  proposal  were  received. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  FM  Channel  252A  to 
Manteo,  North  Carolina,  in  order  to 
provide  a  second  FM  service  to  the 
community.  The  assignment  can  be 
made  in  compliance  with  the  minimum 
distance  separation  requirements  of 

§  73.207  of  the  Commission's  Rules. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i) 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  {{  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  November  19, 1984,  the  FM 
Table  of  Assignments.  $  73.202(b)  of  the 
Commission's  Rules,  is  amended  for  the 
following  city: 


ot, 


Channal 
No 


M«meo.  NC 252A,  257A 


4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau.  (202) 
634-6530. 

(Sees.  4.  303.  48  stat.,  as  amended.  1066,  1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Charlet  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

IFR  Doc  84-24513  Filed  9-14-84;  8:45  ami 
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47  CFR  Pwl  73 

( MM  Docket  No.  83-472;  RW-4331  ] 

TV  Broadcast  Station  In  Uttla  Rock. 
AR 

AGENCY:  Federal  Communicationa 
Commission. 

ACTION:  Final  mle. 

summary:  This  action  assigns  UHF 
Television  Channel  42  to  Little  Rock, 
Arkansas  as  its  fifth  commercial 
television  channel,  in  response  to  a 
petition  filed  by  Millard  V.  Oakley. 
EFFECTIVE  OATC  November  19. 1984. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C,  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  \  73.e06(b), 
Table  of  Assignments.  Television  Broadcast 
Station  (Uttle  Rock.  Arkanrts);  MM  Docket 
83-472.  RM-4331. 

Adopted:  August  31. 1964. 

Released:  September  11, 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  consider* 
the  Notice  of  Proposed  Rule  Making  48 
FR  26463.  published  June  &  1983. 
proposing  the  assignment  of  UHF 
Television  Channel  42  to  Little  Rock, 
Arkansas,  as  its  fifth  commercial 
television  assignment,  in  response  to  a 
petition  Filed  by  Millard  V,  Oakley 
("petitioner").  Supporting  comments 
were  filed  by  the  petitioner  in  which  he 
restated  his  intention  to  apply  for 
Channel  42,  if  assigned  to  Little  Rock. 
Comments  in  opposition  to  the  proposal 
were  filed  by  Little  Rock 
Communications  Associates  ("LRCA") 
permittee  of  Station  KLRT-TV  (Channel 
16)  Little  Rock,  Arkansas.  Petitioner  did 
not  respond. 

2.  LRCA  in  its  comments  argues  that 
to  add  Channel  42  at  Little  Rock  would 
be  contrary  to  Commission  policy, 
harmful  to  the  development  of  service  in 
the  Little  Rock  area,  and  inefficient  from 
a  technical  standpoint.  In  this  regard  it 
notes  that  the  Commission  in  recent 
months  has  granted  a  construction 
permit  for  Channel  26  at  Hot  Springs. 
Arkansas,  and  Channel  39  at  Pine  Bluff, 
Arkansas,  and  there  is  also  on  file  an 
application  for  Channel  25  at  Pine  Bluff. 
These  communities  are  said  to  be  in  the 
Little  Rock  ADI  and  would  provide 
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service  to  that  area.  LRCA  claims  that 
the  proposed  assignment  is  contrary  to 
Commission  policy  of  postponing 
consideration  of  requests  for  additional 
television  assignments  to  cities  with 
authorized  but  unused  assignments  until 
all  existing  allocations  have  been  put  to 
use.  citing  UHF  channel  assignments  at 
San  Diego,  California  13  R.R.  2d  1553, 
1556  (1968),  Baytown.  Texas  12  R.R.  2d 
1581, 1583  (1968)  and  Waukegan.  Illinois 
15  R.R.  2d  1509,  1511  (1969).  IRCA  also 
contends  that  the  Commission  in  the 
San  Diego  case  denied  a  petition  for  an 
additional  allocation  because  it 
determined  the  community  was  not 
suffering  from  a  critical  shortage  of 
assignments,  outlets  or  services,  and 
that  a  more  exact  assessment  of  the 
community's  needs  could  be  made  after 
all  the  assigned  channels  were  in 
operation.  In  its  opinion,  the  San  Diego 
case  is  directly  applicable  to  the  Little 
Rock  proposal.  LRCA  further  claims  that 
the  assignment  of  Channel  42  to  Little 
Rock  would  seriously  threaten  the 
economic  viability  of  KRLT  (Channel 
16),  Little  Rock's  only  independent  UHF 
station.  As  a  final  matter  LRCA  argues 
that  spacing  and  interference  limitations 
would  make  it  relatively  difficult  and 
costly  to  transmit  a  usuable  signal  on 
Channel  42.  For  these  reasons  LRCA 
urges  the  Commission  not  to  adopt  the 
proposal. 

3.  After  consideration  of  the  proposal 
and  comments  filed  in  the  proceeding, 
we  have  concluded  that  the  requested 
assignment  would  be  in  the  public 
interest.  The  petitioner  has  adequately 
demonstrated  a  need  for  a  fifth 
commercial  assignment  at  Little  Rock. 
Although  Little  Rock  receives  service 
from  nearby  cities,  these  stations  are 
obligated  to  their  community  of  license 
and  cannot  be  expected  to  serve  Little 
Rock  to  the  same  extent  as  a  local 
station.  With  respect  to  the  concerns  of 
LRCA  that  a  Channel  42  assignment  at 
Little  Rock  would  be  restricted  in  the 
choice  of  a  transmitter  site,  it  must  be 
assumed  that  the  petitioner  was  aware 
of  this  limitation  when  he  expressed  an 
interest  in  the  channel.  In  the  past  we 
have  not  been  persuaded  to  refuse  to 
make  an  assignment  because  it  limited 
the  choice  of  site  so  long  as  it  did  not 
preclude  being  able  to  obtain  a  proper 
site  from  which  the  station  could 
provide  the  requisite  city  coverage.  It 
appears  that  the  opposition's  comments 
are  concerned  more  with  the 
competitive  impact  of  another  station  in 
the  Little  Rock  market.  However,  we 
have  held  that  economic  issues  are  not 
an  obstacle  in  making  an  assignment,  as 
they  are  more  adequately  resolved  at 
the  application  stage.  See  Sanger, 


Clovis,  VisaLa  and  Fresno.  California, 
49  RR  2d  579  (1981)  and  Beaverton. 
Michigan.  44  RR  2d  55  (1978).  The  cases 
cited  by  LRCA  concerning  the  prior  use 
of  unoccupied  channels  are  outdated 
cases.  Current  Commission  policy 
makes  no  such  requirements.  Rather 
additional  channels  will  be  assigned  in 
order  to  accommodate  other  interests 
and  avoid  hearings.  Here  however,  there 
are  no  other  Little  Rock  channels 
available  for  petitioners  to  apply. 

4.  Accordingly,  in  view  of  the  above,  it 
is  ordered,  that  effective  November  19, 
1984,  the  Television  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules,  is  amended  to 
include  the  community  listed  below,  as 
follows: 


City 


Uttle  Rock,  AH 


Chann«(No. 


•2-.  4,  7-.  11.  16-,  'X, 
and  42. 


5.  Authority  for  the  adoption  of  the 
amendment  herein  contained  Section 
4(1).  5(c)(1),  303  (g)  and  (r)  and  307(b)  of 
the  Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0,283 
of  the  Commission's  Rules. 

6.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
the  above,  contact  Montrose  H.  Tyree, 
Mass  Media  Bureau.  (202)  634-6530. 

(Sees.  4,  303,  48  stat.,  as  amended,  1066. 1082; 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

|FT«  Doc.  84-24507  filed  9-14-84:  8:45  Bm| 
BILUNQ  COOC  CTia-OlHi 


47  CFR  Part  73 

[MM  Docket  No.  63-825;  RM4480] 

TV  Broadcast  Station  in  Orlando,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
UHF  Television  Channel  27  to  Orlando, 
Florida,  in  response  to  a  petition  filed  by 
Allen  Sheets.  The  assignment  could 
provide  a  fifth  commercial  television 
service  to  Orlando. 

EFFECTIVE  DATE:  November  19, 1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 


SUPPLEMENTARY  INFOmiATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  {  73.e06(b), 
Table  of  Asaignmenlt,  Television  Broadcast 
Stations  (Orlando,  Florida);  MM  Docket  8»- 
825.  RM-4480. 

Adoptedr  August  31, 1984. 

Released:  September  11. 1984. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making  48 
FR  37485,  published  August  18. 1983. 
proposing  the  assignment  of  UHF 
Television  Channel  27  to  Orlando, 
Florida,  as  its  fifth  commercial 
television  service.  The  Notice  was 
issued  in  response  to  a  petition  filed  by 
Allen  Sheets  ("petitioner").  Supporting 
comments  were  filed  by  the  petitioner 
restating  his  intention  to  apply  for  the 
channel,  if  assigned.  Daytona  Beach 
Television  Associates  (DBTA)  filed 
comments  in  opposition  to  the  proposal.' 
Petitioner  did  not  respond. 

2.  DBTA  comments  that  it  is  opposed 
to  the  assignment  because  a  Channel  27 
transmitter  site  located  at  the  reference 
point  for  Orlando  would  be  5.11  miles 
short  spaced  to  its  proposed  site  for 
Channel  26  at  Daytona  Beach,  instead  of 
4.6  miles  as  stated  in  the  Notice  DBTA 
submitted  engineering  data  to 
substantiate  its  claim.' 

3.  After  careful  consideration  of  the 
proposal  and  comments  presented  in 
this  proceeding,  we  have  determined 
that  Orlando  will  benefit  from  the 
requested  assignment,  since  it  would 
provide  for  a  fifth  commercial  television 
service  to  the  community.  As  stated  in 
the  Notice  the  transmitter  site  is 
restricted  to  4.6  miles  south  of  the  city 
coordinates  (see  fn,  2)  to  avoid  short- 
spacing  to  Station  WMFE-TV,  Channel 

*  24,  Orlando,  and  to  the  Application  for 
Channel  26  at  Daytona  Beach,  Florida. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i), 
5(c)(1),  202  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§0.61,  0.204(b)  and  0.283 
of  the  Commission's  rules,  it  is  ordered, 
that  effective  November  19, 1984,  the 
Television  Table  of  Assignments, 

§  73.606(b)  of  the  Commission's  rules,  is 
amended  with  respect  to  the  following 
community: 


'  Daytona  Beach  Television  Associate*  (DBTA)  is 
an  applicant  for  tplevision  Channel  28.  Daytona 
Beach.  Florida. 

'DBTA's  Engineering  study  utilized  reference 
coordinates  different  from  the  National  Atlas 
coordinates  used  by  the  Federal  Communications 
Commission. 
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Oty 


Oamwl  No. 


Otando,  FL 


6-.  9.  'Z*-.  27.  35  +  , 

■noes. 


5.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Mass  Media  Bureau  (202)  634- 
6530. 

(Sees.  4,  303,  48  stat.,  as  amended  1066.  1082 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Charles  Schott, 

Chwf.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

{n  Doc  84-24508  Filed  9-14-64:  S;45  ami 
BIUJNQ  CODE  e71I-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

lAdmt  195.31;  Docket  No.  PS-77] 

Transportation  of  Hazardous  Liquids 
by  Pipeline;  Isolated  Corrosion  Pitting 

agency:  Materials  Transportation 
Bureau  (MTB).  Research  and  Special 
Programs  Administration.  Department  of 
Transportation. 
action;  Final  rule. 

summary:  This  amendment  revises  the 
standard  governing  isolated  corrosion 
pitting  on  hazardous  liquid  pipelines  by 
replacing  it  with  a  standard  similar  to 
the  one  governing  localized  corrosion 
pitting  on  gas  transmission  lines.  The 
current  standard  is  too  restrictive 
because  it  does  not  permit  the  use  of 
technological  advances  in  evaluating  the 
strength  of  corroded  pipe.  This 
amendment  will  reduce  costs  to  industry 
and  consumers  without  reducing 
pipeline  safety. 

EFFECTIVE  DATE:  October  17. 1984. 
address:  Copies  of  this  amendment 
may  be  obtained  from  the  Dockets 
Branch.  Room  8426,  Materials 
Transportation  Bureau,  U.S.  Department 
of  Transportation.  400  Seventh  Street 
SW.,  Washington.  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Robinson.  (202)  426-2392. 
SUPPLEMENTARY  INFORMATION: 
By  a  letter  dated  May  21. 1982.  The 
American  Petroleum  Institute  (API),  a 
national  trade  association  involved  in 
most  areas  of  the  petroleum  industry  , 
petitioned  MTB  to  revise  the  Federal 
safety  standard  in  S  195.416(g)  governing 
isolated  corrosion  pitting.  The  API  a.sked 


that  the  standard  be  revised  to  reflect 
the  corrosion  pitting  criteria  found  in 
§  451.6.2(a)(7)  of  the  American  Society 
of  Mechanical  Engineers  (ASME)  Code 
B31.4.  "Liquid  Petroleum  Transportation 
Piping  Systems."  (1979  Edition). 

With  regard  to  steel  pipe  that  is 
required  to  be  examined  for  external 
corrosion,  S  195.416(g)  currently 
provides: 

If  isolated  corrosion  pitting  is  found,  the 
operator  shall  repau-  or  replace  the  pipe 
unless — 

(1)  The  diameter  of  the  corrosion  pits  is 
less  than  the  nominal  wall  thickness  as 
measured  at  the  surface  of  the  pipe;  and 

(2)  The  remaining  wall  thickness  at  the 
bottom  of  the  pits  is  at  least  70  percent  of  the 
nominal  wall  thickness. 

This  standard  was  derived  from  a 
notice  of  proposed  rulemaking  (33  FR 
10213;  July  17, 1968)  which  in 
i  180.416(g)  proposed  that  pipe  be 
replaced  if  corrosion  pitting  reduces  the 
original  wall  thickness  by  10  percent  or 
more.  The  technical  basis  for  the 
modified  version  of  the  rule  finally 
adopted  as  quoted  above  was  not 
explained  in  the  final  rule  document  (34 
FR  15473;  Oct.  4. 1969). 

On  the  basis  of  research  conducted  by 
Battelle  Columbus  Laboratories 
("Summary  of  Research  to  Determine 
the  Strength  of  Corroded  Areas  in  Line 
Pipe".  J.F.  Kiefner  and  A.R.  Duffy.  July 
20. 1971).  as  reflected  in  the  B31.4  Code. 
API  asserts  in  its  petition  that 
S  195.416(g)  is  unduly  stringent.  The 
current  rule  causes  pipe  to  be  replaced 
or  repaired  when  these  remedial 
measures  are  not  needed  for  safety. 

The  Battelle  research  developed  and 
tested  criteria,  incorporating 
mathematical  expression  of  length  and 
depth  of  corroded  areas,  to  predict  the 
pressure  strength  of  corroded  pipe.  For 
pit  depths  equal  to  80  percent  or  more  of 
nominal  wall  thickness,  the  criteria 
require  repair  or  replacement  of  pipe. 
For  pit  depths  less  than  80  percent  of 
nominal  wall  thickness,  the  criteria 
permit  continued  operation  of  pipe  at  its 
current  maximum  pressure  if  the 
measured  aggregate  length  of  the 
corroded  area  is  equal  to  or  less  than  a 
calculated  value.  The  pipe  may  be 
operated  at  a  calculated  reduced 
pressure  if  the  length  is  longer  than  the 
calculated  value. 

The  underlying  premise  of  these 
criteria  is  that  the  minimum  stress  level 
at  which  pipe  will  fail  in  corrosion  pits 
is  100  percent  of  the  pipe's  specified 
minimum  yield  strength  (SMYS).  Since 
the  maximum  operating  pressure 
permitted  under  Part  195  produces  a 
maximum  stress  level  of  72  percent  of 
SMYS.  the  criteria  provide  a  1.4  (100/72) 
factor  of  safety.  This  factor  is  greater 


than  the  minimum  1.25  factor  of  safety 
provided  under  1 195.406(a)(3)  by 
hydrostatic  pressure  testing.  The  1.25 
factor,  which  results  from  limiting 
maximum  operating  pressure  to  80 
percent  of  test  pressure,  is  generally 
accepted  as  a  sufficient  measure  of 
pipeline  integrity. 

MTB  concurs  with  API's  criticism  of 
the  current  standard  for  accepting  or 
rejecting  isolated  corrosion  pitting 
because  it  has  no  apparent  scientific 
foundation  and  does  not  emphasize  pipe 
strength.  The  remaining  pressure 
strength  of  pipe  material  in  a  corroded 
area  is  the  most  important  consideration 
in  determining  whether  the  pipe  can 
safely  continue  in  use.  Although 
evaluating  that  strength  is  a  complex 
problem,  the  Battelle  criteria  have 
gained  recognition  as  an  acceptable 
method  of  evaluation.  Not  only  are  the 
criteria  included  in  the  B31.4  Code-1979. 
but  they  are  also  in  the  ASME  B31.8 
Code  for  gas  pipelines  and  the  ASME 
Guide  for  Gas  Transmission  and 
Distribution  Piping  Systems — 1982. 

In  view  of  the  safe^  provided  by  the 
Battelle  criteria,  their  widespread 
acceptance  by  the  industry,  and  the 
potential  for  cost  savings,  the  MTB 
published  a  notice  of  proposed 
rulemaking  (48  FR  46589,  October  13. 
1983)  proposing  to  grant  API's  petiUon 
and  amend  §  195.416(g]  to  allow  use  of 
the  Battelle  criteria.  Rather  than 
including  the  criteria  directly  in 
1 195.416(g),  the  notice  proposed  the 
adoption  of  a  performance  standard 
because  it  would  permit  the  use  of 
future  technological  developments. 
Although  the  B31.4  Code  provisions  that 
API  recommended  are  not  performance 
standards,  the  MTB  standard  in  49  CFR 
192.485(b)  for  localized  corrosion  pitting 
on  gas  transmission  lines  is  written  in 
performance  terms.  This  Part  192 
standard  for  pipelines  comparable  to 
interstate  hazardous  liquid  pipelines 
and  operated  in  similar  environments 
has  provided  an  acceptable  level  of 
safety  without  enforcement  difflculties 
since  its  adoption  in  1978  (38  FR  12302). 
MTB  proposed  in  the  notice  therefore, 
that  this  standard,  in  a  slightly  modified 
form  to  fit  the  Part  195  regulatory 
context,  be  adopted  for  isolated 
corrosion  pitting  on  hazardous  liquid 
pipelines  subject  to  Part  195  instead  of 
the  current  fi  195.416(g). 

Eleven  commenters  responded  to  the 
notice  in  Docket  PS-77.  The  American 
Petroleum  Institute,  the  American  Gas 
Association,  the  Interstate  Natural  Gas 
Association  of  America,  as  well  as  eight 
major  pipeline  operators.  All  of  the 
commenters  recommended  adoption  of 
the  proposed  standard. 
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One  pipeline  operator,  while  generally 
agreeing  with  the  proposed  rule  to 
permit  the  use  of  the  Battelle  criteria  for 
external  corrosion  pitting,  recommended 
that  i  195.418  also  be  revised  to  permit 
the  use  of  the  criteria  for  internal . 
corrosion  pitting.  Although  this 
recommendation  goes  beyond  the  scope 
of  the  notice,  MTB  believes  the 
recommended  rule  change  is 
unnecessary,  because  {  195.418  is 
written  in  performance  terms  that  allow 
use  of  the  Battelle  criteria  for  evaluating 
internal  corrosion  effects  where  proper 
length  and  depth  measurements  can  be 
made. 

TTie  notice  of  proposed  rulemaking 
wes  presented  to  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Cominittaie  on  December  7. 
1983.  The  committee  found  the  proposed 
rule  to  be  technically  feasible, 
reasonable,  and  practicable. 

Classification 

The  Regulatory  Flexibility  Act  (94  Stat 
1164,  5  U.S.C.  601)  requires  a  review  of 
certain  rules  proposed  after  January  1, 
1981,  for  their  effects  on  small 
businesses,  organizalioos,  and 
governmental  bodies.  I  certify  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  interstate  hazardous  liquid 
pipelines  are  owned  by  small  entities. 

Since  this  proposed  rule  will  have  a 
positive  effect  on  the  economy  of  less 
than  $100  million  a  year,  will  result  in 
cost  savings  to  consumers,  industry,  and 
governmental  agencies,  and  no  adverse 
effects  are  anticipated,  the  action  is  not 
"major"  luider  Executive  Order  12291. 
Also,  it  is  not  "significant"  under 
Department  of  Transportation 
procedures  (DOT  Order  2100.5).  Further. 
MTB  has  determined  that  this  final  rule 
does  not  require  a  full  Regulatory 
Evaluation  under  those  procedures. 
Whfle  the  rule  would  provide  defmite 
cost  savings  lor  operators  in  many 
cases,  the  difference  between  the 
existing  and  revised  requiremenls  and 
the  frequency  at  which  savings  would 
occur  should  result  only  io  a  minor  cost 
savings  impact  on  the  hazardous  liquid 
pipeline  industry  as  a  whole. 

List  of  Subieds  in  49  CFR  Pvt  IK 

Pipeline  safety.  External  corrosion. 
Isolated  corrosion  pitting. 

PART196-(AIIIEN0ED1 

In  view  of  the  foregoing.  MTB  Jbereby 
revises  1 195416(g)  to  read  as  {oUowa: 

S19&41C    ExtonMl  corrosion  contfoL 


(g)  If  localized  corrosion  pitting  is 
found  to  exist  to  a  degree  where  leakage 
might  result,  the  pipe  must  be  replaced 
or  repaired,  or  the  operating  pressure 
must  be  reduced  commensurate  with  the 
strength  of  the  pipe  based  on  the  actual 
remaining  wall  thickness  in  the  pits. 
*        *        «        «        • 

(49  U.S.C  2002:  48  CFR  1.153  and  Appendix  A 
of  Parti) 

Issued  in  Was})ington  on  September  12. 
1984. 

LD.  Santman, 

Director.  Materiah  Transportation  Bureau. 

[FF  Doc  M-24549  nied  0-14-54:  8:4S  am) 

BtUJNG  CODE  491&-6(MI 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1011 

Delegation  of  Authority  to  Ctiairman 
and  Director,  Office  of  Proceedings 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rules. 

summary:  On  July  31, 1984,  the 
Commission  exercised  its  power  under 
49  U.S.C.  10305(a)  to  recall  certain 
matters  previously  delegated  to  the 
Office  of  Proceedings'  Review  Board  to 
Divisions  of  the  Commission. 

The  Commission  has  decided  to  recall 
the  authority  to  issue  certificates  and 
decisions  autfiorizing  abandonments  or 
discontinuances  when  the  proceeding  is 
either  (a)  filed  under  49  U.S.C.  10903  and 
not  protested  pursuant  to  49  U.S.C. 
10904(b);  or  (b)  involves  an  application 
by  Consolidated  Rail  Corporation 
(ConrailJ  under  section  308  of  the 
Regional  Rail  Reorganization  Act  of 
1973.  The  Commission  delegates  the 
authority  to  issue  these  certificates  and 
decisions  to  ftc  Chairman  of  the 
Commission  because  applications  filed 
under  these  provisions  must  be  granted 
by  the  Commission. 

Concurrently,  the  Chairman  has 
delegated  the  authority  to  issue  these 
certificates  and  decisions  to  the  Director 
of  the  Office  of  Proceedings. 
EFFECTIVE  DATE  September  17, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245.  or 
Wayne  A.  Michel  (202)  275-7657. 
SUPPLEMEMTAAY  MFORMATKMT. 

Conunftata:  Since  this  is  a  final  action 
undertaken  to  revise  ioteiTial 
organtzatian  matters,  forniai  ooauaents 
are  unnecessary.  5  U.S.C.  5S3(b)(AJ. 

Prior  to  August  1, 1984.  the 
Commission's  Review  Board  decidred 
licensing,  rates,  and  finance  proceedings 
including  abandonments  and 


discontinuances.  On  August  12  and 
September  12, 1983.  the  Commission 
voted  to  abolish  the  Review  Board  and 
to  recall  its  docket  for  handling  by 
Divisions  of  the  Commission.  The 
effective  date  for  that  action  was 
estabhshed  as  July  31. 1984.  All  Review 
Board  actions,  with  a  few  exceptions 
discussed  in  49  CFR  Parts  lOlt  lllS. 
and  1160,  Rewova!  of  Delegated 
Authority  From  the  Review  Board  (not 
printed),  served  August  1. 1984.  were  to 
be  handled  by  the  Divisions. 

We  have  now  decided  to  delegate 
certain  abandonment  and 
discontinuaoce  proceedings  to  the 
Chairman.  Specifically,  the  Chairman 
shall  handle  abandonment  aod/ or 
discontinuance  proceedii^  tbat  either 
are  (1)  filed  under  49  U.S.C  10903  and 
not  protested  pursuant  to  49  U.S.C. 
10904(b),  or  (2)  filed  by  Coorail  pursuant 
to  section  308(c)(2)  of  the  Regional  Rail 
Reorganization  Act  of  1973  (3R  Act)  (45 
U.S.C.  748).  This  decisiooai  autfiority  is 
being  delegated  because  applications 
filed  under  these  provisions  must  be 
granted  by  the  Coouniasion.  The 
Interstate  Commerce  Act  provision 
covering  abandonment  and/ or 
discontinuance  applicatioas  states: 

(bj  If  no  protest  is  received  within  iO  days 
after  the  apfilication  is  filed,  the  Coaunissioo 
shall  find  ttial  the  public  convenience  and 
necessity  reermre  or  pwrmit  the  abandonment 
or  discontinuance.  49  U.S.C.  10904(b). 

The  3R  Act  provision  governing  Conrail 
abandonment  and/or  disoontiiwance 
applications  contains  similar  language. 

(2| .  .  .  An  application  {or  abaoilaraMnt 
that  is  Med  by  (Conrail]  sniler  this  thfction 
for  a  tine  for  wfaich  a  notice  oi  iiiiffii  n  iil 

rev«nues  was  fiied  under  par.^rapk  {IJ  ttiali 
be  granted  by  the  Commietion  witiun  80  days 
after  the  date  euch  application  is  £Ued  unless 
within  such  90  day  period,  an  ofTev  of 
financial  assistance  is  made  in  acoordance 
with  subsection  (d)  of  this  section  with 
respect  to  auch  line.  45  U.S£.  74e(c^2). 

Thus,  if  certain  formal  procedm^al 
requirements  are  met,  the  Commission 
must  authorize  the  abandonment  and/or 
discontinuance  applications. 

Under  dieae  circumstances,  we  find 
that  these  matters  are  ministerial  and 
should  be  delegated  to  the  Chamnan. 
For  the  same  reason,  the  Chairman  has 
decided  to  delegate  oonsideretion  of 
these  cases  to  the  Director  of  the  Office 
of  Proceedings. 

These  changes  require  miiior  revisions 
of  several  sections  in  49  CFR  Part  1011. 
New  peragrapiM  are  added  to 
specifically  hat  the  addittoiial  dulses  of 
the  Chairmaa  and  Qifector  of  tlM  Office 
of  I\ioceedin0s,  respectivstjr.  Suoe  the 
rule  changes  obIj  affect  iotenial 
Commission  procedures,  they  are  issued 
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in  final  form  and  public  comment  is  not 
required.  The  revisions  in  the  Appendix 
are  adopted. 

This  action  does  not  affect 
significantly  the  quality  of  the  human 
environment  or  energy  conservation. 

List  of  Subjects  in  49  CFR  Part  1011 

Administrative  practice  and 
procedure,  authority  delegations. 

These  fmal  rules  are  issued  pursuant 
to  5  U.S.C.  553  and  4«  U.S.C.  1030*. 

Dnted:  September  10. 1984. 

By  the  Commission;  Chairman  Taylor  Vice 
Chairman  Andre.  Commissioners  Sterret  and 
Gradison. 
James  H.  Bayns, 
Sccrptary 

Appendix 

49  CFR  Chapter  X  is  amended  as 
follows: 

1.  Section  1011.5  is  amended  by 
addmg  new  paragraphs  (a]  (8)  and  (9]  to 
read  as  follows: 

§1011.5    Del«gations  to  Indivlclual 
Commissioners. 

taj  *   •   * 


(8)  Issuance  of  certificates  and 
decisions  when  no  protest  is  received 
within  30  days  after  an  abandonment  or 
discontinuance  application  is  filed  under 
49  use.  10903  and  the  Commission 
must  find,  pursuant  to  49  U.S.C. 
10904(b),  that  the  public  convenience 
and  necessity  require  or  permH  the 
dbandonmenl  or  discontinuance. 

(9]  Issuance  of  certificates  and 
decisions  authorizing  the  Consolidated 
Rail  Corporation  to  abandon  or 
discontinue  service  over  lines  for  which 
an  application  tinder  section  308  of  the 
Regional  Rail  ReorganiMtion  Act  of  1973 
has  been  filed. 


§1011.6    (AmwMted] 

2  Section  1011.6  is  amended  by 
amending  the  first  sentCTioe  in 
paragraph  {e){l)  by  revising  the  phrase 
m  paragraphs  ffK2)  and  (k)  of  this 
section"  to  read  "in  paragraphs  ff)(2) 
and  (k)  of  this  section  and  paragraphs 
!8)  and  (9)  of  {  1011.5(a)'. 

3.  Section  1011.7  is  amended  by 
adding  new  paragraphs  (i)  and  (jj  to 
read  as  follows: 


§1011.7   •iliiirtuiif 
Cttatrman  of  ttw  Inlw  •!•!• 
Commission. 


(i)  Issuance  of  certificates  and 
decisions  when  nopiotest  is  received 
within  30  days  afier  aa  aKnnf}rtnii;»op^  or 
discontinuaaoe  afiplicatiaii  is  filed  Marirr 
49  U.S.C.  lOOOS,  and  the  ConMoisaoa 
must  find,  pursoant  to  48  VJ&JC.  lOeMfb) 
that  the  pubKc  convenience  and 
necessity  require  or  permit  the 
abandonment  or  discontinuance,  is 
delegated  to  the  Director  of  the  Office  of 
Proceedings. 

(j)  Issuance  of  certificates  and 
decisions  authorizing  the  Consolidated 
Rail  Corporation  to  abandon  or 
discontinue  service  over  lines  for  which 
an  application  under  sectioa  308  of  tiae 
Regional  Rail  Reorganization  Act  of  1973 
has  been  filed  is  delegated  to  the 
Director  of  the  OfBoe  et  Proceeding. 

'.y-n  Doc  »4-^4«*3KM«-M.M;MKaa) 
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This   section   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  njle 
making  prior  to      the   adoption  of  the   final 
rules. 


GENERAL  ACCOUNTING  OFFICE 
4CFRPart21 

Bid  Protest  Regulations 

AGENCY:  General  Accounting  Office. 
ACTION:  Proposed  rule. 

summary:  This  proposed  amendment  to 
Part  21  of  title  4.  Code  of  Federal 
Regulations  implements  sections  3551- 
3556  of  title  31.  United  States  Code  (as 
added  by  section  2741  of  the 
Competition  in  Contracting  Act  of  1984 
(Pub.  L  98-369))  and  establishes 
regulations  for  the  consideration  of  bid 
protests  by  the  General  Accounting 
Office. 

The  proposed  regulations  are' 
designed  to  insure  compliance  by  both 
the  General  Accounting  Office  and  the 
Federal  agencies  with  the  statutory  time 
limits  for  the  issuance  of  bid  protest 
decisions.  The  proposed  regulations 
follow  the  statutorily  mandated  time 
limits  for  reports  by  federal  agencies 
and  General  Accounting  Office 
decisions  and  also  provide  for  the 
withholding  of  awards  or  the  suspension 
of  performance  of  contracts  once  a 
protest  is  filed. 

DATE:  The  GAO  will  consider 
comments  received  on  or  before  October 
17, 1984. 

ADDRESS:  Send  comments  to  U.S. 
General  Accounting  Office.  Office  of 
General  Counsel,  441  G  Street,  NW.. 
Washington,  D.C.  20548. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Vickers,  Senior  Attorney, 
General  Accounting  Office,  by  telephone 
(202)  275-6181, 

SUPPt^MENTARY  INFORMATION:  The 

Competition  In  Contracting  .Act  of  1984, 
Pub.  L.  98-369,  (the  Act)  provides  for  a 
procurement  protest  system  whereby 
interested  parties  may  protest  to  the 
Comptroller  General  alleged  violations 
of  a  procurement  statute  or  regulation 
with  respect  to  a  procurement  or 
proposed  procurement  by  a  federal 
agency. 


The  major  changes  or  additions  to  the 
current  General  Accounting  Office  Bid 
Protest  Procedures  (4  CFR  Part  21  (1984)) 
are  discussed  in  the  following  section 
analysis. 

Section  21.0  contains  the  definitions  of 
"interested  party"  and  "federal  agency" 
from  section  3551  of  the  Act  in  addition 
to  definitions  of  "contracting  agency" 
and  "contracting  activity."  The 
definitions  of  "working  days"  and 
"adverse  agency  action"  are  the  same  as 
in  the  current  procedures. 

Section  21.1  includes  the  definition  of 
"protest"  in  section  3551  of  the  Act  and 
provides  in  accordance  with  section 
3552  of  the  Act  that  GAO  will  not  decide 
protests  filed  initially  with  the  General 
Services  Administration  Board  of 
Contract  Appeals.  This  section  also  sets 
forth  the  necessary  elements  of  a  protest 
including  the  requirement  for  a 
certificate  of  service  showing  that  a 
copy  of  the  protest  has  been  served  on 
the  contracting  agency. 

Section  21.2  follows  the  basic 
timeliness  rules  of  the  current 
procedures  and  also  contains  strict 
procedural  requirements  for  filing  a 
protest. 

Section  21.3  follows  the  current 
procedures  with  the  addition  of  a  25-day 
deadline  for  fihng  the  agency  report,  the 
procedure  for  extending  the  deadline 
and  a  description  of  what  the  report 
must  contain.  The  time  for  comments  on 
the  report  by  the  protester  has  been 
shortened  to  7-days  from  the  10  days 
permitted  under  the  current  procedures. 
This  section  also  lists  examples  of  the 
type  of  cases  which  will  be  dismissed  as 
not  under  GAO's  jurisdiction  and 
provides  for  summary  dismissals. 
Finally,  this  section  implements  the 
provision  of  section  3555  of  the  Act  that 
the  failure  of  any  party  to  comply  with 
the  stated  time  limits  may  result  in  the 
matter  being  decided  without 
consideration  of  the  late  submission. 

Section  21.4  implements  sections  3553 
(c)(1)  and  (d)(1)  of  the  Act  regarding 
withholding  of  award  and  suspension  of 
contract  performance  following  the  filing 
of  a  protest. 

Section  21.5  permits  interested  parties 
to  request  relevant  documents  from  the 
agency  as  required  by  section  3553(f)  of 
the  Act. 

Section  21.6  maintains  our  current  bid 
protest  conference  mechanism  but 
shortens  the  time  limits  and  comment 


procedures  reflecting  the  limited  time 
under  the  Act  to  issue  decisions. 

Section  21.7  provides  for  the  remedies 
set  forth  in  section  3554(b)(1)  of  the  Act 
and  states  that  we  will  declare  a 
successlul  protester  to  be  entitled  to 
costs  only  if  the  section  3554(b)(1) 
remedies  are  not  feasible. 

Section  21.8  sets  forth  the  statutory 
deadlines  for  issuing  decisions  under 
normal  and  express  option  procedures 
and  provides  for  extension  of  the  90-day 
period  as  permitted  by  section  3554(a)(1) 
of  the  Act. 

Section  21.9  establishes  the  express 
option  procedure  required  by  section 
3554(a)(2)  of  the  Act  and  incorporates 
the  10-day  deadline  for  agency  reports 
in  section  3553(b)(2)(c)  of  the  Act. 
Streamlined  procedures  for  hearing 
these  protests  are  set  forth. 

Section  21.10  is  similar  to  our  current 
procedures  except  that  a  court  must 
specifically  request  a  decision  and 
further  provides  for  change  of  all 
deadlines  if  a  court  so  orders. 

Section  21.11  follows  section  3554(d) 
of  the  Act. 

Section  21.12  provides  that  GAO  will 
continue  to  decide  certain  protest 
matters  which  it  has  traditionally 
considered,  namely,  protests  of  sales  by 
federal  agencies,  and  of  procurements 
by  the  District  of  Columbia  and  by 
agencies  of  the  government  other  than 
federal  agencies,  if  they  agree.  GAO's 
protest  function  has  for  over  60  years 
proved  to  be  a  useful  and  beneficial 
dimension  in  the  procurement/sales 
practices  of  the  government.  This 
section  provides  for  a  continuation  of 
those  benefits  in  situations  where 
GAO's  experience  indicates  they  may 
be  needed,  but  it  omits  particular 
features  of  section  2741(a)  of  the 
Competition  in  Contracting  Act  of  1984 
which  have  not  by  that  law  been  made 
applicable  to  these  protests. 

Section  21.13  follows  our  current 
procedures  regarding  requests  for 
reconsideration. 

List  of  Subjects  in  4  CFR  Part  21 

Administrative  practice  and 
procedure,  Government  contracts. 

It  is  proposed  to  revise  4  CFR  part  21 
to  read  as  follows: 
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PART  21— BID  PROTEST 
REGULATIONS 

See. 

21.0  Definitions. 

21.1  Filing  of  pnjtessl. 

21.2  Time  for  filing. 

21 .3  Notice  of  protest,  submisaion  of  agency 
report  and  time  for  filing  comments  on 
report. 

21.4  Withholding  of  award  and  suspension 
of  contract  performance, 

21.5  Furnishing  of  protest-related 
information  by  contracting  agencies. 

21.6  Conferences. 

21.7  Remedies. 

21.8  Time  for  decision  by  the  General 
Accounting  Office. 

21.9  Express  option. 

210.  Effect  of  judicial  proceedings. 

21.11  Signing  and  distribution  of  decisions. 

21.12  Nonstatutory  protests. 

21.13  Request  for  reconsideration. 

Authority:  Sees.  3551-3556  of  title  31, 
United  States  Code. 

{21.0    Definitions. 

(a)  "Interested  party"  means  an  actual 
or  prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or 
by  the  failure  to  award  a  contract. 

(b)  "Federal  agency"  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch, 
including  any  wholly  ov»med  government 
corporation,  and  any  establishment  in 
the  legislative  or  judicial  branch,  except 
the  Senate,  the  House  of 
Representatives  and  the  Architect  of  the 
Capitol  and  any  activities  under  his 
direction. 

(c)  "Contracting  agency"  means  a 
federal  agency  which  has  awarded  or 
proposed  to  award  a  contract  under  a 
protested  procurement. 

(d)  "Contracting  activity"  means  that 
part  of  a  contracting  agency  directly 
responsible  for  the  award  or  proposed 
award  of  a  contract  under  a  protested 
procurement. 

(e)  All  "days"  referred  to  are  deemed 
to  be  "working  days"  of  the  federal 
government  unless  otherwise 
designated. 

(f)  "Adverse  agency  action"  is  any 
action  or  inaction  on  the  part  of  a 
contracting  agency  which  is  prejudicial 
to  the  position  taken  in  a  protest  filed 
with  the  agency.  It  may  include  but  is 
not  limited  to:  a  decision  on  the  merits 
of  a  protest;  a  procurement  action  such 
as  the  award  of  a  contract  or  the 
rejection  of  a  bid  despite  the  pendency 
of  a  protest;  or  contracting  agency 
acquiescence  in  and  active  support  of 
continued  and  substantial  contract 
performance. 


§21.1     FHIng  of  ProtMt 

(a)  An  interested  party  may  protest  to 
the  General  Accounting  Office  a 
solicitaiton  issued  by  or  for  a  federal 
agency  for  the  procurement  of  property 
or  services,  or  the  proposed  award  or 
the  award  of  such  a  contract.  A  party 
who  has  filed  a  protest  with  the  General 
Services  Administration  Board  of 
Contract  Appeals  under  section  ni(h)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  759(h)) 
with  respect  to  a  procurement  or 
proposed  procurement  of  automated 
data  processing  equipment  and  services 
may  not  file  a  protest  with  respect  to 
that  procurement  with  the  General 
Accounting  Office. 

(b)  Protests  must  be  in  writing  and 
addressed  as  follows:  General  Counsel, 
General  Accounting  Office,  Washington, 
DC.  20548.  Attention:  Procurement  Law 
Control  Group. 

(c)  A  protest  filed  with  the  General 
Accounting  Office  shall: 

(1]  Include  the  name,  address  and 
telephone  number  of  the  protester. 

(2)  Be  signed  by  the  protester  or  its 
representative. 

(3)  Identify  the  contracting  activity 
and  the  soHcitation  and/or  contract 
number, 

(4)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  grounds  of  protest 
including  copies  of  relevant  documents, 

(5)  Specifically  request  a  ruling  by  the 
Comptroller  General  of  the  United 
States  (Comptroller  General)  and 

(6)  State  the  form  of  relief  requested. 
A  copy  of  the  protest  (including  relevant 
documents  not  issued  by  the  contracting 
agency)  shall  be  concurrently  served 
upon  the  contracting  agency  and  the 
contracting  activity.  The  protest 
submissions  filed  with  the  General 
Accounting  Office  shall  be  accompanied 
by  a  certificate  of  such  service. 

(d)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise,  logically  arranged,  and  clearly 
state  legally  sufficient  grounds  of 
protest. 

(e)  A  protest  filed  with  the  General 
Accounting  Office  may  be  dismissed  for 
failure  to  comply  with  any  of  the 
requirements  of  this  section. 

§21.2    Time  for  filing. 

(a)(1)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  the 
closing  date  for  receipt  of  initial 
proposals  shall  be  filed  prior  to  bid 
opening  or  the  closing  date  for  receipt  of 
initial  proposals.  In  procurements  where 
proposals  are  requested,  alleged 
improprieties  which  do  not  exist  in  the 
initial  solicitation  but  which  are 


subsequently  incorporated  into  the 
solicitation  must  be  protested  not  later 
than  the  next  closing  date  for  receipt  of 
propo&als  following  the  incotpavtion. 

(2)  in  cases  other  than  thoae  covered 
in  paragraph  (a)(1)  of  this  iection, 
protests  shall  be  filed  not  later  than  10 
days  after  the  basis  of  protest  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(3)  If  a  protest  has  been  filed  initially 
with  the  contracting  agency,  any 
subsequent  protest  to  the  General 
Accounting  Oflice  filed  within  lO-daj-s 
of  formal  notification  of  or  actual  or 
constructive  knowledge  of  initial 
adverse  agency  action  will  be 
considered,  provided  the  initial  protest 
to  the  agency  was  filed  in  accordance 
with  the  time  limits  prescribed  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  unless  the  contracting  agency 
imposes  a  more  stringent  time  for  filing, 
in  which  case  the  agency's  time  for  filing 
will  control.  In  cases  where  an  alleged 
impropriety  in  a  solicitation  is  timely 
protested  to  a  contracting  agency,  any 
subsequent  protest  to  the  General 
Accounting  Office  must  be  filed  within 
the  10-day  period  provided  bv  this 
paragraph, 

(b)  (1)  The  term  "filed"  regarding 
protests  to  the  General  Accounting 
Office  means  receipt  of  the  protest 
submission  in  the  Procurement  Law 
Control  Group  of  the  General 
Accounting  c5ffice.  A  protest  will  not  be 
considered  filed  unless  it  includes 
evidence  of  service  upon  the  contracting 
agency  and  the  contracting  activity  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  The  term  "filed"  regarding 
protests  to  the  contracting  agency 
means  receipt  in  the  contracting  agency. 

(2)  Service  upon  the  contracting 
agency  and  the  contracting  activity  shall 
be  made  by  delivering  in  person  or  by 
commercial  mail  carrier  the  protest 
submission  to  both  locations  or  by 
depositing  the  protest  submission 
properly  addressed  with  postage 
prepaid,  in  the  United  States  mail 
(certified,  first  class,  or  overnight  m&il 
only).  Service  upon  a  party  is 
accomplished  in  the  same  manner. 

(3)  The  original  of  the  protest 
submission  required  to  be  served  shall 
contain  a  certificate  of  serx'ice  signed  by 
the  protester  or  its  representative  stating 
that  service  has  been  made,  the  date 
and  manner  of  service. 

(c)  The  Comptroller  general,  for  good 
cause  shown,  or  where  he  determines 
that  a  protest  raises  issues  significant  to 
the  procurement  system,  may  consider 
any  protest  which  is  not  filed  timely. 
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92U    Notice  of  protest,  submission  of 
SQsncy  report  end  time  for  filinQ  of 
comments  on  report. 

(a)  The  General  Accounting  Office 
shall  notify  the  contracting  agency 
within  1  day  of  the  Hling  of  a  protest. 
The  contracting  agency  shall 
immediately  give  notice  of  the  protest  to 
the  contractor  if  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
bidders  or  offerors  who  appear  to  have 

a  substantial  and  reasonable  prospect  of 
receiving  an  award  if  the  protest  is 
denied.  The  contracting  agency  shall 
furnish  copies  of  the  protest  submissions 
to  such  parties  with  instructions  to 
communicate  further  directly  with  the 
General  Accounting  OfTice.  Copies  of 
any  such  communications  shall  be 
furnished  to  the  contracting  agency. 

(b)  Material  submitted  by  a  protester 
will  not  be  withheld  from  any  interested 
party  outside  the  government  or  from 
any  federal  agency  which  may  be 
involved  in  the  protest  except  to  the 
extent  that  the  withholding  of 
information  is  permitted  or  required  by 
law  or  regulation.  If  the  protester 
considers  that  the  protest  contains 
material  which  should  be  withheld,  a 
statement  advising  of  this  fact  must  be 
affixed  to  the  front  page  of  the  protest 
submission  and  the  allegedly  protected 
information  must  be  so  identified 
wherever  it  appears. 

(c)  The  contracting  agency  shall  file  a 
complete  report  on  the  protest  with  the 
General  Accounting  Office  within  25 
days  from  the  date  of  receipt  of  notice  of 
the  protest  from  the  General  Accounting 
Office.  The  contracting  agency  shall 
simultaneously  serve  the  report  upon  the 
protester  and  interested  parties  who 
have  responded  to  the  notice  given 
under  paragraph  (a)  of  this  section.  The 
report  shall  contain  copies  of  the 
protest,  the  bid  or  proposal  submitted  by 
the  protester  and  of  the  bid  or  proposal 
of  the  firm  which  is  being  considered  for 
award,  or  whose  bid  or  proposal  is 
being  protested,  the  solicitation, 
including  the  specifications  or  portions 
relevant  to  the  protest,  the  abstract  of 
bids  or  offers  or  relevant  portions,  any 
other  documents  that  are  relevant  to  the 
protest,  and  the  contracting  officer's 
statement  setting  forth  findings,  actions, 
recommendations  and  any  additional 
evidence  or  information  deemed 
necessary  in  determining  the  validity  of 
the  protest.  The  statement  shall  be  fully 
responsive  to  all  allegations  of  the 
protest  which  the  agency  contests.  The 
copy  of  the  report  filed  with  the  General 
Accounting  Office  shall  also  include  a 
certificate  of  service  signed  by  an 
agency  representative  stating  that 
service  has  been  made,  the  date  and 
maimer  of  service.  Service  upon  the 


protester  and  interested  parties  shall  be 
made  in  the  same  manner  as  service 
upon  the  contracting  agency  and 
contracting  activity  provided  for  in 
5  21.2(b)(2). 

(d)  The  contracting  agency  may 
request,  in  writing,  an  extension  of  the 
25-day  report  submission  time  period. 
The  request  shall  set  forth  the  reasons 
for  which  the  extension  is  needed.  The 
Comptroller  General  will  determine,  in 
writing,  whether  the  specific 
circumstances  of  the  protest  require  a 
period  longer  than  25  days  for  the 
submission  of  the  report  and,  if  so,  will 
set  a  new  date  for  the  submission  of  the 
report.  Extensions  are  to  be  considered 
exceptional  and  will  be  granted 
sparingly.  The  agency  should  make  its 
request  for  an  extension  as  promptly  as 
possible  to  permit  it  to  timely  submit  a 
report  should  the  Comptroller  General 
deny  the  request. 

(e)  Comments  on  the  agency  report 
shall  be  filed  with  the  General 
Accounting  Office  within  7  days  after 
receipt  of  the  report,  with  a  copy  served 
on  the  contracting  agency  and  other 
participating  interested  parties.  Failure 
of  the  protester  to  file  comments,  or  to 
file  a  statement  that  it  does  not  intend  to 
file  comments  but  desires  a  decision  in 
the  basis  of  the  existing  record,  or  to 
request  an  extension  under  this  section 
within  the  7-day  period  will  result  in 
dismissal  of  the  protest.  The  Comptroller 
General  upon  a  showing  that  the 
specific  circumstances  of  the  protest 
require  a  period  longer  than  7  days  for 
the  submission  of  comments  on  the 
agency  report,  may  set  a  new  date  for 
the  submission  of  such  comments. 
Extensions  are  to  be  considered 
exceptional  and  will  be  granted 
sparingly. 

(f)  Notwithstanding  any  other 
provision  of  this  section,  when  on  its 
face  a  protest  does  not  state  a  valid 
basis  for  protest  or  is  untimely  (unless 
the  protest  is  to  be  considered  pursuant 
to  S  21.2(d))  the  Comptroller  General 
will  summarily  dismiss  the  protest 
without  requiring  the  submission  of  an 
agency  report.  When  the  propriety  of  a 
dismissal  becomes  clear  only  after 
information  is  provided  by  the 
contracting  agency  or  is  otherwise 
obtained  by  the  General  Accounting 
Office,  the  Comptroller  General  shall 
dismiss  the  protest  at  that  time.  If  the 
Comptroller  General  has  dismissed  the 
protest,  he  will  notify  the  contracting 
agency  that  a  report  need  not  be 
submitted.  Among  the  protests  which 
may  be  dismissed  without  consideration 
of  the  merits  are  those  concerning  the 
following: 


(1)  Contract  Administration.  The 
administration  of  an  existing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 
the  disputes  clause  of  the  contract  and 
the  Contract  Disputes  Act  of  1978.  41 
U.S.C.  601-13. 

(2)  Small  Business  Size  Standards. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms  are 
for  review  solely  by  the  Small  Business 
Administration.  15  U.S.C.  637(b)(6). 

(3)  Negative  Determination  of 
Responsibility  of  a  Small  Business 
Concern.  The  Small  Business 
Administration,  imder  its  certificate  of 
competency  program,  makes  final 
dispositions  of  contracting  office 
determinations  that  a  small  business 
firm  is  not  responsible  to  perform  a 
contract.  15  U.S.C.  637(b)(7)(A). 

(4)  Set-Asides  and  Awards  Under 
Section  8(a)  of  the  Small  Business  Act. 
Since  contracts  are  let  under  section  8(a) 
of  the  Small  Business  Act  to  the  Small 
Business  Administration  at  the 
contracting  officer's  discretion  and  on 
such  terms  as  agreed  upon  by  the 
procuring  agency  and  the  Small 
Business  Administration,  the  decision  to 
effect  a  procurement  under  the  8{a) 
program  and  the  award  of  an  8(a] 
subcontract  are  not  subject  to  review 
absent  a  showing  of  possible  fraud  or 
bad  faith  or  that  regulations  were 
violated.  15  U.S.C.  637(a). 

(5)  Affirmative  Determination  of 
Responsibility.  Because  a  determination 
that  a  bidder  or  offeror  is  capable  of 
performing  a  contract  is  based  in  large 
measure  on  subjective  judgments  which 
generally  are  not  readily  susceptible  of 
reasoned  review,  an  affirmative 
determination  of  responsibility  will  not 
be  reviewed,  absent  a  showing  that  such 
determination  was  made  fraudulently  or 
in  bad  faith  or  that  definitive 
responsibility  criteria  in  the  solicitation 
were  not  met. 

(6)  Procurement  Protested  to  the 
General  Services  Administration  Board 
of  Contract  Appeals.  Interested  parties 
may  protest  a  procurement  or  proposed 
procurement  of  automated  data 
processing  equipment  and  services  to 
the  General  Services  Administration 
Board  of  Contract  Appeals.  Once  a 
particular  procurement  or  proposed 
procurement  is  protested  to  the  Board, 
the  matter  may  not  be  the  subject  of  a 
protest  to  the  General  Accounting 
Office.  40  U.S.C.  759(h),  as  amended  by 
section  2713  of  the  Competition  In 
Contrating  Act  of  1984,  Pub.  L.  98-369. 

(7)  Protests  not  filed  either  in  the 
General  Accounting  Office  or  the 
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contrating  agency  within  the  time  hmits 
set  forth  in  §  21.2. 

(8)  Procurements  by  agencies  other 
than  federal  agencies  as  Defined  by 
Section  3  of  the  Federal  Property  and 
Administration  Services  Act  of  1979,  40 
U.S.C.  472.  Protest  of  procurements  or 
proposed  procurements  by  such 
agencies  (e.g..  U.S.  Postal  Service. 
Federal  Deposit  bisurance  Corporation) 
are  beyond  the  General  Accounting 
Office  bid  protest  jurisdiction  as 
established  in  section  2741  of  the 
Competition  In  Contracting  Act  of  1984, 
Pub.  L.  98-369. 

(9)  Nonappropriated  Fund  Activities. 
The  General  Accounting  Office  has  no 
authority  under  section  2741  of  the 
Competition  In  Contracting  Act  of  1984, 
Pub.  L.  98-369  to  consider  protests  that 
do  not  involve  the  expenditure  of 
appropriated  funds. 

(10)  Walsh-Healey  Public  Contracts 
Act.  Challenges  of  the  legal  status  of  a 
firm  as  a  regular  dealer  or  manufacturer 
within  the  meaning  of  the  Walsh-Healey 
Act  is  for  determination  solely  by  the 
procuring  agency,  the  Small  Business 
Administration  (if  a  small  business  is 
involved)  and  the  Secretary  of  Labor.  41 
U.S.C.  35-45. 

(11)  Judicial  Proceedings.  The  General 
Accounting  Office  will  not  consider 
protests  where  the  matter  involved  is 
the  subject  of  litigation  before  a  court  of 
competent  jurisdiction  or  has  been 
decided  on  the  merits  by  such  a  court, 
unless  the  court  requests  a  decision  by 
the  General  Accounting  Office. 

(g)  A  protest  decision  may  not  be 
delayed  by  the  failure  of  a  party  to  file  a 
submission  within  the  specified  time 
hmits.  Consequently,  the  failure  of  any 
party  or  contracting  agency  to  comply 
with  the  prescribed  time  limits  may 
result  in  resolution  of  the  protest 
without  consideration  of  the  untimely 
submission. 

§  2 1 .4    Withholding  of  award  and 
suspension  of  contract  p«rf  ormanc«. 

(a)  When  the  contracting  agency 
receives  notice  of  a  protest  from  the 
General  Accounting  Office  prior  to 
award  of  a  contract  it  may  not  award  a 
contract,  including  an  order  under  a 
Federal  Supply  Schedule  contract  or  a 
basic  ordering  agreement,  under  the 
protested  procurement  while  the  protest 
is  pending  unless  the  head  of  the 
procuring  activity  responsible  for  award 
of  the  contract  determines  in  writing 
and  reports  to  the  General  Accounting 
Office  that  urgent  and  compelling 
circumstances  significantly  affecting 
interests  of  the  United  States  will  not 
permit  waiting  for  the  General 
Accounting  Office  decision.  This  finding 
may  be  made  only  if  the  award  is 


otherwise  likely  to  occur  within  30 
calendar  days.  See  section  3553(c)  of  the 
Competition  In  Contracting  Act  of  1984. 
Pub.  L.  98-369. 

(b)  When  the  contracting  agency 
receives  notice  of  a  protest  from  the 
General  Accounting  Office  after  award 
of  a  contract,  but  within  10  days  of  the 
date  of  contract  award,  it  shall 
immediately  direct  the  contractor  to 
cease  contract  performance  and  to 
suspend  related  activities  that  may 
result  in  additional  obligations  being 
incurred  by  the  government  under  that 
contract  while  the  protest  is  pending. 
The  head  of  the  procuring  activity 
responsible  for  award  of  the  contract 
may  authorize  contract  performance 
notwithstanding  the  pending  protest  if 
he  determines  in  writing  and  reports  to 
the  General  Accoimting  Office  that: 

(1)  Performance  of  the  contract  is  in 
the  government's  best  interest,  or 

(2)  Urgent  and  compelling 
circumstances  significantly  affecting 
interests  of  the  United  States  will  not 
permit  waiting  for  the  General 
Accounting  Office's  decision.  See 
section  3553(d)  of  the  Competition  In 
Contracting  Act  of  1984.  Pub.  L  98-369. 

!  21.5    Furnishing  of  protast-rvlatad 
Information  by  contracting  agancias. 

Upon  request  by  an  interested  party 
the  contracting  agency  shall  provide,  to 
that  party,  within  5  days  of  receipt  of  the 
request,  any  document  relevant  to  the 
protested  procurement  (including  the 
report  required  by  {  21.3(c))  that  the 
party  is  entitled  by  law  or  regulation  to 
receive. 

9  21.6    Confaranca. 

(a)  A  conference  on  the  merits  of  the 
protest  may,  at  the  sole  discretion  of  the 
General  Accounting,  be  held  at  the 
request  of  the  protester,  interested 
parties  who  have  responded  to  the 
notice  given  under  §  21.3(a),  or  the 
contracting  agency.  Requests  for  a 
conference  should  be  made  at  the 
earliest  possible  time  in  the  protest 
proceeding. 

(b)  Conferences  will  be  held  on  a  date 
set  by  the  General  Accounting  Office  no 
later  than  5-days  after  receipt  by  the 
protester  and  interested  parties  of  the 
agency  report.  All  such  interested 
parties  shall  be  invited  to  attend. 
Ordinarily,  only  one  conference  will  be 
held  on  a  bid  protest. 

(c)  If  a  conference  is  held,  no  separate 
comments  under  §  21.3(e)  will  be 
considered.  The  protester,  all  interested 
parties  and  the  contracting  agency  shall 
file  comments  on  the  conference  and 
report  as  appropriate  with  the  General 
Accounting  Office,  with  service  on  the 


other  parties,  within  S-days  of  the  date 
on  which  the  conference  was  held. 

(d)  The  General  Accounting  Office 
may  request  that  a  conference  be  held  if 
at  any  time  during  the  protest 
proceeding  it  decides  that  such  a 
conference  is  needed  to  clarify  material 
issues.  If  such  a  conference  is  held,  the 
General  Accounting  Office  shall  make 
such  adjustments  in  the  submission 
deadlines  as  it  determines  to  be  fair  to 
all  parties. 

(e)  Failure  of  the  protester  to  file 
comments,  or  to  file  a  statement  that  it 
does  not  intend  to  file  comments  but 
desires  a  decision  on  the  basis  of  the 
existing  record,  or  to  request  an 
extension  under  this  section  within  the 
5-day  period  set  forth  in  paragraph  (c)  of 
this  section  will  result  in  dismissal  of 
the  protest.  The  General  Accounting 
Office  may  set  a  new  date  for  the 
submission  of  comments  under  the 
circumstances  set  forth  in  {  21.3(e). 

§21.7    Ramadtea. 

(a)  If  the  Comptroller  General 
determines  that  a  solicitation,  proposed 
award,  or  award  does  not  comply  with 
statute  or  regulation,  the  Comptroller 
Generall  shall  recommend  that  the 
contracting  agency  implement  any 
combination  of  the  following  remedies 
which  the  Comptroller  General  deems 
appropriate  under  the  circumstances: 

(1)  Refrain  from  exercising  options 
under  the  contract, 

(2)  Terminate  the  contract, 

(3)  Recompete  the  contract, 

(4)  Issue  a  new  solicitation, 

(5)  Award  a  contract  consistent  with 
statute  and  regulation:  or, 

(6)  Such  other  recommendations  as 
the  Comptroller  General  determines 
necessary  to  promote  compliance. 

(b)  In  determining  the  appropriate 
recommendation,  the  Comptroller 
General,  shall,  except  as  specified  in 
paragraph  (c)  of  this  section,  consider  all 
the  circumstances  surrounding  the 
procurement  or  proposed  procurement 
including,  but  not  limited  to,  the 
seriousness  of  the  procurement 
deficiency,  the  degree  of  prejudice  to 
other  interested  parties  or  to  the 
integrity  of  the  competitive  procurement 
system,  the  good  faith  of  the  parties,  the 
extent  of  performance,  cost  to  the 
government,  the  urgency  of  the 
procurement  and  the  impact  of  the 
recommendation  on  the  contracting 
agency's  mission. 

(c)  If  the  head  of  the  procuring  activity 
makes  the  finding  referred  to  in 

S  21.4(b)(1)  that  performance  of  the 
contract  notwithstanding  a  pending 
protest  is  in  the  government's  best 
interest,  the  Comptroller  General  shall 
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make  its  recommendation  under 
paragraph  (a)  of  this  section  without 
regard  to  any  cost  or  disruption  from 
terminating,  recompeting  or  rewarding 
the  contract 

(d)  If  the  Comptroller  General 
determines  that  a  solicitation,  proposed 
award,  or  award  does  not  comply  with 
statute  or  regulation  it  may  declare  the 
protester  to  be  entitled  to  the  costs  of: 

(1)  Filing  and  pursuing  the  protest. 
including  reasonable  attorney's  fees: 
and 

(2)  Bid  and  proposal  preparation. 

(e)  Ordinarily,  the  Comptroller 
General  will  allow  the  recovery  of  costs 
under  paragraph  (d)  of  this  section  only 
if  it  is  not  feasible  to  recommend  any  of 
the  remedies  listed  in  paragraphs  (a)(2)- 
(5)  of  this  section. 

(f)  If  the  Comptroller  General  decides 
that  the  protester  is  entitled  to  the 
recovery  of  such  costs,  the  protester  and 
the  contracting  agency  shall  attempt  to 
reach  agreement  on  the  amount  of  the 
costs.  If  the  protester  and  the 
contracting  agency  cannot  reach 
agreement  within  a  reasonable  time,  the 
Comptroller  General  will  determine  the 
amount. 

§21.8    Time  for  decision  by  the  General 
Accounting  Office. 

(a)  The  General  Accounting  Office 
shall  issue  a  decision  on  a  protest  within 
90  days  from  the  date  the  protest  is  filed 
with  it. 

(b)  In  those  protests  for  which  the 
General  Accounting  Office  invokes  the 
express  option  under  S  21.11,  the 
General  Accounting  Office  shall  issue  a 
decision  within  45  calendar  days  from 
the  date  the  protest  is  filed  with  it. 

(c)  The  General  Accoimting  Office 
may  extend  the  deadlines  in  paragraph 
(a)  of  this  section  on  a  case-by-case 
basis  by  stating  in  writing  the  reasons 
that  the  specific  circumstances  of  the 
protest  require  a  longer  period.  Such 
extensions  are  regarded  as  exceptional, 
and  are  to  be  used  in  unique 
circumstances  only. 

§21.9    ExpraM  option. 

(a)  At  the  request  of  the  protester,  the 
contracting  agency  or  an  interested 
party  for  an  expeditious  decision,  the 
Comptroller  General  will  consider  the 
feasibility  of  using  an  express  option. 

(b)  The  express  option  will  be  invoked 
solely  at  the  discretion  of  the 
Comptroller  General  only  in  those  cases 
suitable  for  resolution  within  45 
calendar  days. 

(c)  Requests  for  the  express  option 
must  be  in  writing  and  received  in  the 
General  Accounting  Office  no  later  than 
3  days  after  the  protest  is  filed.  The 
Comptroller  General  will  determine 


within  2  days  of  receipt  of  the  request 
whether  to  invoke  the  express  option 
and  will  notify  the  contracting  agepcy, 
protester  and  interested  parties  who 
have  responded  to  the  notice  under 
§  21.3(a). 

(d)  When  the  express  option  is  used 
the  filing  deadlines  in  §  21.3  and  the 
provisions  of  |  21.6  shall  not  apply  and: 

(1)  The  contracting  agency  shall  file  a 
complete  report  with  the  Procurement 
Law  Control  Group  of  the  Genera! 
Accounting  Office  on  the  protest  within 
10  days  from  the  date  it  receives  notice 
from  the  General  Accounting  Office  that 
the  express  option  will  be  used,  with 
service  upon  the  protester  and 
interested  parties  who  have  responded 
to  the  notice  under  §  21.3(a). 

(2)  Comments  on  the  agency  report 
shall  be  filed  with  the  General 
Accounting  Office  within  5  days  after 
receipt  of  the  report  with  a  copy  served 
on  the  contracting  agency  and  other 
participating  interested  parties. 

(3)  The  General  Accounting  Office 
may  arrange  a  conference  to  ascertain 
and  clarify  the  material  issues  at  any 
time  deemed  appropriate  during  the 
protest  proceeding. 

(4)  The  General  Accounting  Office 
shall  issue  its  decision  within  45 
calendar  days  from  the  date  the  protest 
is  filed  with  it^ 

§21.10    Effect  of  Judicial  proceedings. 

(a)  The  Comptroller  General  will 
dismiss  any  protest  where  the  matter 
involved  is  the  subject  of  litigabon 
before  a  court  of  competent  jurisdiction 
or  has  been  decided  on  the  merits  by 
such  a  court. 

(b)  Paragraph  (a)  of  this  section  shall 
not  apply  where  the  court  requests  a 
decision  by  the  General  Accounting 
Office. 

(c)  Where  the  court  requests  a 
decision  by  the  General  Accounting 
Office,  the  times  for  filing  the  agency 
report  (§  21.3(c)),  filing  comments  on  the 
report  (§  21.3fe)).  holding  a  conference 
and  filing  comments  (§  21.6).  and  issuing 
a  decision  (§21.8)  may  be  changed  if  the 
court  so  orders 

§21.11     Singing  and  distribution  of 
decisions. 

Each  bid  protest  decision  shall  be 
signed  by  the  Comptroller  General  or  a 
designee  for  that  purpose.  A  copy  of  the 
decision  shall  be  made  available  to  all 
participating  interested  parties,  the 
protester,  the  head  of  the  contracting 
activity  responsible  for  the  protested 
procurement,  the  senior  procurement 
executive  of  each  federal  agency 
involved,  and  any  member  of  the  public. 


§21.12    Nonstatutory  pretwta. 

(a)  The  General  Accounting  Office 
may  consider  protests  concerning  sales 
by  a  federal  agency  or  procurements  by 
agencies  of  the  government  other  than 
federal  agencies  as  defined  in  §  21.Q(b) 
or  by  the  District  of  Columbia,  if  they 
agree  to  have  their  protests  decided  by 
the  general  Accounting  Office. 

(b)  All  of  the  provisions  of  these  Bid 
Protest  Regulations  shall  apply  to  any 
nonstatutory  protest  decided  by  the 
Comptroller  General,  except  for  the 
provisions  of  §  21.4  pertaining  to 
withholding  of  award  and  suspension  of 
contract  performance,  and  except  for  the 
provision  of  §  21.7(d)  pertaining  to 
entitlement  to  attorney's  fees. 

§21.13    Request  for  raconsidaratton. 

(a)  Reconsideration  of  a  decision  of 
the  General  Accounting  Office  may  be 
requested  by  the  protester,  any 
interested  party  who  participated  in  the 
protest,  and  any  federal  agency  involved 
in  the  protest.  The  General  Accounting 
Office  will  not  consider  any  request  for 
reconsideration  which  does  not  contain 
a  detailed  statement  of  the  factual  and 
legal  grounds  upon  which  reversal  or 
modification  is  deemed  warranted, 
specifying  any  errors  of  law  made  or 
information  not  previously  considered 
which  was  not  available  to  the  party 
during  the  pendency  of  the  protest. 

(b)  Request  for  reconsideration  of  a 
decision  of  the  General  Accounting 
Office  shall  be  filed,  with  copies  to  any 
federal  agency  and  interested  parties 
who  participated  in  the  protest,  not  later 
than  10-days  after  the  basis  for 
reconsideration  is  known  or  should  have 
been  known,  whichever  is  earher.  The 
term  "filed"  as  used  in  this  seetion 
means  receipt  in  the  General  Accounting 
Office. 

(c)  A  request  for  reconsideration  shall 
be  subject  to  those  bid  protest 
procedures  consistent  *vith  the  need  for 
prompt  and  fair  resolution  of  the  matter. 
Milton  ].  Soijotar. 

Special  Assistant  to  the  Comptroller  General 
uf  the  United  States. 

I  F°R  Doc  S4-24632  Filed  •-14-M:  MS  ami 
BILUNQ  COK  M1V-10-H 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  250 

Donation  of  Food  for  Use  In  the  United 
States,  Its  Territories  arKl  Possessions 
and  Areas  Under  Its  Jurisdiction 

agency:  Food  and  Nutrition  Service. 
USDA. 


action:  Proposed  rule. 
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summary:  This  proposed  rule  would 
amend  the  Food  Distribution  Program 
Regulations  (7  CFR  Part  250)  to  require  a 
100  percent  yield  factor  for  all 
substitutable  donated  foods  which  have 
been  made  available  to  processors  for 
conversion  into  different  end  products 
pursuant  to  agreements  with 
distributing,  subdistributing  or  recipient 
agencies, 

DATE:  To  be  assured  of  consideration 
comments  must  be  received  or 
postmarked  on  or  before  November  16, 
1984. 

ADDRESS:  Comments  should  be  sent  to: 
Beverly  King,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Alexandria,  Virginia  22303. 
Comments  in  response  to  these  rules 
may  be  inspected  at  3101  Park  Center 
Drive,  Room  506,  Alexandria,  Virginia 
during  normal  business  hours  (8:30  a.m. 
to  5:00  p.m.,  Mondays  through  Fridaj-s). 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  King,  Chief,  Program 
Administration  Branch,  (703)  756-3660. 

SUPPLEMENTARY  INFORMATION:  Any  new 

information  collection  and 
recordkeeping  requirements  contained 
in  this  rule  are  subject  to  approval  by 
the  Office  of  Management  and  Budget 
before  becoming  effective. 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  major  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  Executive  Order.  This  action 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  nor  will 
it  have  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  This  action  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354),  Robert  E.  Leard, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


Background 

Section  250.15  of  the  curren' 
regulations  sets  forth  the  terms  and 
conditions  under  which  distributing 
agencies,  subdistributing  agencies,  or 
recipient  agencies  may  enter  into 
contracts  for  processing  of  donated 
foods.  Among  other  things,  processors 
are  required  to  provide  as  part  of  the 
processing  contract  a  description  of 
each  end  product  to  be  processed  and 
the  quantity  of  each  donated  food  and 
any  other  ingredient  which  is  needed  to 
yield  a  specific  number  of  each  end 
product.  The  current  regulations  do  not, 
however,  set  forth  a  specific  yield 
requirement. 

The  Department  is  proposing  to 
establish  a  100  percent  yield  factor  for 
all  substitutable  foods.  A  yield  factor  is 
that  percentage  of  a  donated  food  which 
must  be  returned  in  the  end  product.  It  is 
necessary  to  set  the  yield  factor  at  100 
percent  in  order  to  set  an  equitable 
standard  of  performance  so  as  to  assure 
that  no  food  processor  enjoys  unjust 
enrichment  as  a  result  of  involvement  in 
this  program. 

Although  the  Department  understands 
that  actual  processing  losses  can  vary 
by  food-type  and  end  product,  the 
Department  is  proposing  to  revise 
§  250.15(d)(4)(ii)  to  require  a  100  percent 
yield  factor  for  all  substitutable  donated 
foods  for  any  processing  agreement.  A 
100  percent  yield  factor  is  defined  in 
such  a  way  that  if,  for  example,  100 
pounds  of  donated  food  are  delivered  to 
a  food  processor,  100  pounds  of  donated 
food  (or  food  of  that  type)  must  appear 
in  the  end  product.  A  100  percent  yield 
factor  is  not  being  required  for 
"nonsubstitutable"  donated  foods.  Meat 
and  poultry  items  which  are  the  chief 
nonsubstitutable  items  may  have 
considerable  weight  loss  due  to  the 
cooking  or  deboning  processes: 
therefore,  a  100  percent  yield  factor 
would  be  impracticable  and  result  in  a 
much  higher  price  being  charged  to  the 
recipient  agencies  for  the  end  products. 

List  of  Subjects  in  7  CFR  Fart  250 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs-social 
programs,  Infants  and  children,  Price 
support  programs.  Reporting 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities. 

PART  250— {AMENDED] 

Accordingly,  S  250.15  is  amended  by 
revising  paragraph  (d)(4){ii)  to  read  as 
follows: 


S2S0.1S 
foods. 


(d)- 


Stat* 


(4)  •   •   • 

(ii)  A  description  of  each  end  product, 
the  quantity  of  each  donated  food  and 
any  other  ingredient  which  is  needed  to 
yield  a  specific  number  of  units  of  each 
end  product  (except  that  the  contracting 
agency  may  permit  the  processor  to 
specify  the  total  quantity  of  any 
flavorings  or  seasonings  which  may  be 
used  without  identifying  the  ingredients 
which  are,  or  may  be,  components  of 
flavorings  or  seasonings),  and  the  yield 
factor  for  each  donated  food.  The  yield 
factor  is  the  percentage  of  the  donated 
food  which  must  be  returned  in  the  end 
product  distributed  to  eligible  recipient 
agencies.  The  yield  factor  for 
substitutable  donated  foods  must  be  100 
percent. 
•        *        •        •        ■ 

(Catalog  of  Federal  Domestic  Assistance  No. 
10.550) 

(Sec.  416.  Pub.  L  81-439,  as  amended) 

Dated:  September  11. 1984. 

Sonia  F.  Crow, 

Acting  Administrator 
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Animal  and  Plant  Hearth  Inspection 
Service 

7  CFR  Parts  301  and  319 
[Docket  No.  M-SSI] 

Cancellation  of  Hearing  on  Unshu 
Oranges 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA, 

action:  Notice. 


SUMMARY:  This  document  announces 
that  the  public  hearing  concerning  a 
rulemaking  proposal  to  relieve 
geographic  restrictions  on  importing 
Unshu  oranges  from  Japan  into  the 
United  States  (see  49  FR  32207-32209, 
August  13, 1964),  scheduled  for  Tuesday. 
September  18, 1984,  in  Washington,  D.C., 
is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  O.  Gessel,  Director,  Regulatory 
Coordination  Staff,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  728. 
Federal  Building,  6505  Beicrest  Road, 
Hyattsville,  MD  20782,  301-436-5533. 
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Done  at  Waahington.  D.C..  this  14th  day  of 
September,  1984. 

H.L.  Fofd. 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

int  ooc  M-a47ia  fim  »-i«-«*;  locas  tm) 
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Agrteuitural  Marketing  Service 

7  CFR  Part  1007 
(Docket  Na  AO-366-A21  ] 

Milk  in  ttte  Georgia  Marketing  Area; 
Recommended  Decision  and 
Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  and 
to  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 


action:  Proposed  rule. 


summary:  This  decision  recommends 
that  no  change  be  made  in  the  Georgia 
order.  A  cooperative  association 
proposed  that  aseptically  processed 
fluid  milk  products  that  are  exported 
outside  the  continental  United  States  be 
exempt  from  pricing  and  pooling  under 
the  Georgia  milk  order.  The  decision 
concludes  that  the  hearing  record  does 
not  establish  that  the  proposed 
exemption  would  substantially  improve 
export  sales  by  the  cooperative 
association. 

DATE:  Comments  are  due  on  or  before 
October  9, 1984. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1077,  South  Building.  United 
States  Department  of  Agriculture. 
Washington.  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  ].  Dunn,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20205  (202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing: 

Issued  May  10, 1983;  published  May 
16. 1983  (48  FR  21962). 

Supplemental  Notice  of  Hearing: 

Issued  May  26, 1983;  published  June  1. 
1983  (48  FR  24391). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 


marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Georgia  marketing  area.  This  notice  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.).  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  D.C,  20250,  on 
or  before  20  days  after  publication  in  the 
Federal  Register.  The  exceptions  should 
be  filed  in  quadruplicate.  AH  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

The  issue  was  considered  at  a  hearing 
held  at  Hapeville,  Georgia  on  July  12-13, 
1983  pursuant  to  notices  thereof  issued 
May  10.  1983  and  May  26, 1983  (48  FR 
21962  and  48  FR  24391). 

The  hearing  notice  specifically  invited 
interested  persons  to  present  evidence 
concerning  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  businesses.  However,  no 
participants  at  the  hearing  testified 
about  any  potentially  adverse  impact  of 
the  proposals  on  small  businesses. 

The  material  issue  on  the  record 
relates  to: 

An  exemption  from  pricing  and 
pooling  under  the  Georgia  milk  order  for 
aseptically  processed  fluid  milk 
products  exported  outside  the 
continental  United  States. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issue  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

An  exemption  from  pricing  and 
pooling  under  the  Georgia  milk  order  for 
aseptically  processed  fluid  milk 
products  exported  outside  the 
continental  United  States  should  not  be 
adopted. 

The  Georgia  milk  order  presently 
provides  that  a  distributing  plant, 
located  in  the  marketing  area,  that 
processes  and  distributes  primarily 
aseptically  processed  fluid  milk 
products  shall  be  fully  regulated  by  the 
Georgia  milk  order  irrespective  of  the 
market  or  markets  in  which  the  products 
may  be  distributed.  Also,  the  Georgia 
order  classifies  and  prices  as  Class  I      ' 
milk  all  dispositions  of  aseptically 
processed  fluid  milk  products.  This 
includes  domestic  and  export  sales. 

Dairymen.  lac  (DI)  a  cooperative 
association  of  dairy  farmers,  proposed 


that  producer  milk  used  in  aseptically 
processed  fluid  milk  products  that  are 
exported  from  the  continental  United 
States  be  exempt  from  pricing  and 
pooling  under  the  Georgia  milk  order.  As 
revised  at  the  hearing,  the  proposed 
exemption  would  not  apply  to  shipments 
to  Alaska  and  Hawaii. 

Under  the  modified  proposal,  "exempt 
milk"  would  be  milk  received  at  a  pool 
plant  in  bulk  form  from  a  dairy  farmer 
who  produced  it.  or  a  cooperative 
association,  to  the  extent  of  the  quantity 
of  any  skim  milk  and  butterfat  disposed 
of  in  the  form  of  an  aseptically 
processed  and  packaged  fluid  milk 
product  for  export  to  any  area  located 
outside  the  United  States.  To  obtain  the 
exemption,  the  dairy  farmer  or 
cooperative  association  would  have  to 
notify  the  market  administrator  and  the 
receiving  handler  that  non-producer 
status  for  such  milk  was  elected 
beginning  with  the  month  in  which  the 
election  was  made  and  continuing  for 
each  following  month  until  cancelled  in 
writing. 

The  Milk  Industy  Foundation  (MIF).  a 
trade  association  of  milk  dealers, 
proposed  that  whatever  classification 
and  pooling  is  provided  for  exported 
aseptically  processed  fluid  milk 
products  also  be  provided  for  all  other 
exported  fluid  milk  products.  At  the 
hearing,  and  in  a  post-hearing  brief,  the 
DI  position  was  that  the  cooperative 
would  not  object  to  the  adoption  of  the 
MIF  proposal  if  a  hearing  record  for  the 
market  affected  demonstrated  a  need  for 
it- 

The  MIF  witness  also  proposed  a 
revision  of  the  DI  proposal.  The  revision 
would  allow  a  handler  and  not  a  dairy 
farmer  or  a  cooperative  association  to 
designate  what  milk  supplies  would  be 
"non-producer  milk"  in  applying  the 
proposed  exemption  from  regulation. 

Proponent's  Presentation 

The  following  points  were  made  by 
the  DI  witness  presenting  the  position  of 
the  cooperative  association  for  the 
hearing  record: 

1.  Exemption  provisions  are  common 
in  milk  orders. 

2.  DI  sells  aseptically  processed  milk 
products  in  Puerto  Rico,  the  Philippines, 
Nigeria.  Aruba.  Curacao.  Montserrat, 
San  Andreas,  the  Bahamas,  and  other 
countries.  These  sales  compete  directly 
with  aseptically  processed  fluid  milk 
products  from  Quebec  Province. 
Canada,  and  from  plants  located  in  the 
European  Economic  Community  (EEC). 
The  export  sales  of  the  cooperative  are 
at  a  distinct  disadvantage  in  competing 
with  these  foreign  sales  because  the 
Canadian  milk  is  exempt  from  Canadian 
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pricing  regulations  and  the  EEC  milk  is 
subsidized.  Consequently,  the 
development  of  DI  export  sales  is 
greatly  hindered,  particularly  in  the 
relatively  nearby  Caribbean  area. 

3.  Specific  price  and  cost  infonnation 
to  describe  the  competitive  situation  in 
export  markets  is  extremely  limited.  The 
competing  EEC  plants  have  an 
advantage  over  Dl  of  15  cents  a  quart  on 
raw  milk  costs.  This  consists  of  an  EEC 
"target  price"  of  $11.92  a  hundredweight 
for  milk  of  3.7  percent  butterfat  content 
and  an  export  subsidy  of  $3.71  a 
hunderweight  compared  with  a  Georgia 
milk  order  Class  I  price  of  $15.20  a 
hunderdweight  of  milk  of  3.7  percent 
butterfat  content  as  of  January  1983.  DI 
competes  with  EEC  plants  for  sales  in 
the  Bahamas.  Montserrat,  Curacao  and 
Aruba. 

4.  Assuming  that  EEC  processing, 
packaging  and  marketing  costs  are 
about  the  same  as  for  DI,  and  that 
butterfat  values  are  about  the  same,  the 
competitive  disadvantage  of  the  DI  pool 
plant  at  Savannah.  Georgia,  would  be 
altered  only  by  the  relative  locations  of 
the  Savannah  plant  and  the  EEC  plants 
to  the  respective  export  markets. 

5.  DJ  competes  also  with  aseptically 
processed  fluid  milk  products  from 
Canada  in  the  Bahamas,  Curacao,  Aruba 
and  Puerto  Rico.  Canadian  sales  also 
are  made  to  Antigua  and  Jamaica.  In 
December  1982,  Canada  exported 
aseptically  processed  fluid  milk 
products  (2  percent  butterfat  content)  to 
Puerto  Rico  for  39  cents  a  quart 
compared  with  55  cents  a  quart  for  DI. 
The  Canadian  sales  had  an  advantage 
of  16  cents  a  quart. 

6.  Adoption  of  the  proposal  would 
enable  DI  to  expand  substantially  its 
sales  of  aseptically  processed  milk, 
particularly  in  the  relatively  nearby 
Caribbean  area.  Such  expansion  would 
improve  the  operating  efficiency  of  the 
DI  pool  plant  at  Savannah,  Georgia, 
tend  to  reduce  the  quantity  of  milk  used 
in  Class  in,  increase  blend  prices  to 
producers,  improve  the  U.S.  balance  of 
trade,  and  reduce  government  purchases 
of  dairy  products. 

There  was  no  supporting  testimony 
for  the  DI  proposal  from  any  of  Ae  11 
organizations  represented  at  the 
hearing. 

Opponents'  Presentations 

A.  The  DI  proposal  was  opposed  by 
four  dairy  farmer  cooperatives  supplying 
milk  to  the  Upper  Florida.  Tampa  Bay, 
and  Southeastern  Florida  marketing 
areas  on  the  following  basis: 

1.  Handlers  buying  milk  from  the 
Florida  cooperatives  sell  up  to  1.5 
million  pounds  of  Class  I  milk  each 
month  outside  the  continental  U.S.  If  the 


proposed  exemption  were  adopted,  a 
similar  exemption  should  be  provided 
for  handlers  regulated  by  the  Florida 
orders  who  export  fresh  milk. 

2.  Producers  associated  with  the 
Florida  miBc  markets  produce  milk  for  a 
Class  I  market.  If  aseptically  processed 
milk  from  the  U.S.  cannot  compete  in 
foreign  markets  without  financial  loss, 
such  losses  should  be  confined  to  the 
firms  engaged  in  the  business.  The  milk 
order  program  is  not  an  appropriate 
place  to  seek  financial  rehef  for  private 
business  decisions  that  do  not  turn  out 
as  well  as  anticipated. 

B.  The  DI  proposal  also  was  opposed 
by  the  Atlanta  Dairies  Cooperative  on 
the  basis  that  it  would  redwce  Class  I 
sales  under  the  Georgia  milk  order  and 
reduce  blend  prices  to  producers.  Also, 
the  Georgia  producers  would  have  to 
carry  the  reserve  supply  of  milk 
associated  with  Dl  sales  of  export  milk. 

C.  The  DI  proposal  was  opposed  by 
the  Southland  Corporation.  Borden,  Inc., 
and  20  handlers  regulated  by  the  Middle 
Atlantic  and  New  York-New  Jersey  milk 
orders  on  the  following  basis: 

1.  If  the  proposed  exemption  is 
adopted,  a  similar  one  should  be 
adopted  to  cover  all  fluid  milk  products 
exported  from  the  U.S.  whether 
processed  by  handlers  regulated  by  the 
Georgia  milk  order  or  any  other  milk 
order. 

2.  The  Department  should  not  adopt 
the  unprecedented  provision  that 
producers  should  designate  which  milk 
is  exempt  from  regulation  and  which  is 
not. 

3.  Southland  and  Borden  each  operate 
plants  regulated  under  Florida  milk 
orders  and  from  which  substantial 
quantities  of  fluid  milk  products  are 
processed  for  distribution  to  the 
Caribbean  area.  Some  of  the  sales  are  to 
U.S.  military  bases  outside  the 
continental  U.S. 

4.  Aseptically  processed  milk  is  a  fluid 
milk  beverage  and  competes  with  fresh 
fluid  milk  in  the  U.S.  and  in  foreign 
markets.  The  consistent  policy  of  the 
Department  has  been  that  fluid  milk 
products  for  beverage  use,  no  matter 
how  processed,  are  classified  as  Class  I 
milk.  Some  exceptions  have  been  infant 
and  diet  formulas  and  eggnog.  Also,  in 
1974,  the  Department  denied  a  proposal 
for  a  lower  classification  of  sterilized 
milk  for  32  milk  orders,  and  it  regards 
reconstituted  nonfat  dry  milk  as  being  a 
Class  1  fluid  milk  product. 

5.  The  export  market  for  fresh  fluid 
milk  is  a  growing  one  in  the  relatively 
nearby  Caribbean  area  and  in  Mexico. 
Exported  fresh  fluid  milk  sold  by 
Southland.  Borden  and  other  companies 
presently  competes  successfully  with 
aseptically  processed  milk  exported  by 


DI  from  its  plant  at  Savannah,  Georgia, 
and  with  foreign  oonpelitors. 

In  1981, 11.6  BiDioB  pounds  of  fluid 
milk  products  were  exported  fram  Ike 
Upper  Florida  aad  Southeastern  Florida 
milk  order  areas.  In  1982. 15  mlUion 
pounds  were  exported.  For  the  first  four 
months  of  1983,  5S  milHon  pounds  were 
exported.  Most  of  the  sales  were  fresh 
fluid  milk. 

Also.  U.S.  Census  data  indicate  that 
exports  of  fresh  fluid  milk  products 
increased  to  36.9  million  pounds  in  1981    * 
from  18.9  million  pounds  in  1978.  Over 
50  percent  of  the  export*  were  to 
Mexico.  Other  countries  receiving 
shipments  of  fluid  milk  were  Venezuela. 
Bermuda,  and  virtually  every  island 
nation  in  the  Caribbean  area.  Very  little 
of  the  substantial  increase  in  sales  was 
aseptically  processed  milk. 

6.  Adoption  of  the  Dl  proposal  would 
reduce  proponent's  product  cost 
substantially  in  exporting  aseptically 
processed  niHk — from  the  present  Class 
I  price  to  die  Class  III  price  or  lower. 
This  could  endermine  fresh  milk  sales. 
The  result  would  be  to  reduce  Class  I 
sales  under  the  Georgia  order  and  under 
other  milk  orders.  The  Department 
should  make  no  distinction  for  exported 
aseptically  processed  milk. 

7.  Adopting  the  DI  proposal  is  not 
necessary  to  increase  the  quantity  of 
milk  that  is  exported.  The  proposed 
exemption  would  be  potentiaDy  hannful 
to  the  companies  that  have  increased 
exports  of  fresh  milk  sales  and  to  the 
dairy  fanner*  who  supply  the  milk. 

8.  If  the  proposal  were  adopted, 
administrative  problems  for  die 
Department  would  inchide  the 
venficatioa  that  aseptically  processed 
milk  actually  was  exported.  Alsa  there 
would  be  no  controls  to  ensure  dial  onoe 
it  was  exported  the  aseptically 
processed  milk  would  not  be  letomed  to 
the  U.S.  to  undermine  sales  of  higher 
priced  fresh  milk  and  aseptically 
processed  milk  &ir  U.S.  chspoaitian.    '. 

9.  "Hie  DI  proposal  should  not  be 
adopted  because  it  would  pemnt  dairy 
farmers  to  designate  what  milk  is  to  be 
exempt  and  what  milk  is  not.  The  term 
"use"  relating  to  milk  order  sale*  has 
consistently  been  applied  by  the 
Department  to  mean  the  use  of  which 
the  raw  milk  is  put  by  the  handler.  No 
milk  order  presently  provides  for  the 
classification  of  milk  by  producers,  and 
such  a  proposal  has  the  potential  to 
disrupt  normal  economic  decision 
making  by  handlers. 

10.  If  the  exemption  were  adopted  for 
aseptically  processed  milk  that  is 
exported  by  DL  handlers'  costs  for  fluid 
milk  products  would  not  be  uniform  as 
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required  by  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended. 

D.  The  DI  proposal  was  opposed  by 
Kinnett  Dairies  on  the  following  basis: 

1.  Fluid  milk,  regardless  of  processing 
techniques,  is  priced  under  milk  orders 
as  Class  1  milk  with  the  point  of  sale 
having  no  bearing  on  the  classification. 
This  treatment  does  not  give  one 
handler  a  competitive  advantage  over 
another. 

2.  To  exempt  aseptically  processed 
milk  that  is  exported  from  pricing  and 
pooling  under  the  order  would  have  a 
deleterious  effect  on  the  orderly 
marketing  of  milk. 

3.  DI,  as  a  cooperative  that  is  owned 
and  operated  by  producer  members,  has 
the  capability  to  be  competitive  in  any 
export  market  as  long  as  their  producer 
members  choose  to  do  so.  If  DI  chooses 
to  export  aseptically  processed  milk,  its 
members  should  be  willing  to  make 
whatever  investment  is  necessary  and 
should  not  expect  other  segments  of  the 
industry  to  subsidize  their  operation. 

4.  If  Class  I  sales  are  removed  from 
the  Georgia  order  pool  through  the 
adoption  of  the  proposed  exemption, 
other  producers  would  be  subsidizing 
the  export  operation. 

5.  Kinnett  Dairies  supports  the  long- 
standing Department  policy  that  all  fluid 
milk  products  be  treated  alike  under 
milk  orders. 

6.  The  Georgia  market  administrator 
probably  could  not  track  the  disposition 
of  exported  milk  unless  it  is  kept  in  the 
Georgia  pool  as  Class  I  milk. 

E.  The  Milk  Industry  Foundation 
(MIF),  a  trade  association  of  milk 
dealers,  proposed  that  whatever 
classification  and  pooling  is  provided 
for  exported  aseptically  processed  milk 
should  also  be  provided  for  all  other 
exported  fluid  milk  products.  In  support 
of  this,  the  spokeman  for  MIF  made  the 
following  points: 

1.  One  of  the  main  tenets  of  the 
Federal  milk  order  program  is  to  provide 
uniform  raw  milk  costs  to  competing 
handlers.  This  is  done  by  treating  all 
competing  fluid  milk  products  alike, 
regardless  of  processing  method  or 
packaging.  An  exception  to  this  has 
been  milk  packaged  in  hermetically 
sealed  containers  for  infant  and  diet 
use.  The  main  policy  should  be 
continued. 

2.  The  Georgia  order  does  not 
differentiate  between  dairy  products 
sold  domestically  and  those  that  are 
exported.  In  the  domestic  market, 
aseptically  processed  milk  and  other 
fluid  milk  products  compete  with  each 
other  and  are  classified  and  priced  alike. 
The  relationship  between  aseptically 
processed  milk  and  other  fluid  milk 
products  does  not  change  simply 


because  the  consuming  public  lives 
inside  or  outside  the  U.S. 

3.  Handlers  regulated  by  Federal  milk 
orders  other  than  the  Georgia  milk  order 
sell  fresh  fluid  milk  products  in  the 
Caribbean  area  and  Mexico.  If  the 
Department  adopts  the  DI  proposal, 
immediate  competitive  inequities  would 
result  between  the  DI  pool  plant 
regulated  by  the  Georgia  milk  order  and 
pool  plants  under  some  other  milk 
orders. 

4.  Placing  exports  to  the  Caribbean 
area  and  Mexico  in  something  other 
then  Class  I  would  facilitate  the  export 
of  fluid  milk  products  to  those  areas  and 
back  again  to  gain  access  to  a  lower 
cost  milk  supply.  If  that  happened,  the 
entire  classified  pricing  system  of  the 
Federal  milk  order  program  would  be  in 
jeopardy. 

5.  If  milk  sold  in  the  Caribbean  and 
Mexico  continued  to  be  Class  I,  while 
exports  to  areas  beyond  those  places 
were  exempt  from  regulation,  the 
possibility  of  fluid  milk  products 
reentering  the  U.S.  after  having  been 
exported  would  be  decreased." 

6.  A  mechanism  to  insure  the  re-entry 
does  not  occur  must  be  found  if  Federal 
milk  order  regulation  of  exports  is 
changed.  The  market  administrators  of 
milk  orders  affected  must  be  able  to 
verify  that  what  is  claimed  to  be  an 
exempt  export  actually  leaves  the  U.S. 
and  does  not  come  back  in  later. 

7.  Removing  exports  from  Class  I  will 
lower  total  Class  I  sales  under  a  number 
of  milk  orders.  This  could  lower  blend 
prices  somewhat  in  a  number  of  milk 
orders. 

8.  Some  members  of  the  dairy  industry 
question  the  advisability  of  encouraging 
export  sales  at  other  than  Class  I  prices 
from  the  Georgia  area  and  other  milk 
order  areas  where  milk  supplies  are 
relatively  tight. 

9.  If  the  Department  decides  that 
export  sales  may  be  exempt  from 
regulation,  the  choice  of  exempt  status 
should  be  available  to  all  handlers  and 
not  be  dependent  upon  individual  dairy 
farmers.  The  order  should  allow 
handlers  to  designate  non-producer 
status  for  milk  that  is  exported, 

10.  Handlers  from  various  milk  order 
areas  are  in  direct  competition  for  sales 
of  milk  in  the  Caribbean  area.  If  the 
Department  decides  to  exempt  exported 
fluid  milk  from  regulation  by  the  Georgia 
milk  order,  the  same  status  should  be 
provided  for  handlers  regulated  under 
other  milk  orders,  if  requested. 

Discussion  of  the  Issue 

The  issue  raised  by  this  proceeding  is 
whether  the  Dairymen.  Inc.,  pool  plant 
at  Savannah,  Georgia,  should  be 
provided  with  exemption  from  pricing 


and  pooling  under  the  Georgia  milk 
order  for  export  sales  of  aseptically  - 
processed  fluid  milk  products  in  order  to 
expand  such  export  sales  substantially. 
The  proposed  exemption  for  export 
sales  could  only  apply  to  the  DI  pool 
plant  becuase  it  is  the  only  plant 
regulated  by  the  Georgia  milk  order  that 
packages  aseptically  processed  fluid 
milk  products. 

Of  the  30  export  markets  identified  in 
the  hearing  record.  European  Economic 
Community  (EEC)  plants  export 
aseptically  processed  milk  to  25,  Canada 
to  6,  and  DI  to  9.  The  EEC.  Canadian, 
and  DI  plants  compete  for  aseptically 
processed  milk  sales  in  the  Bahamas. 
Curacao,  and  Aruba.  EEC  plants  and  DI 
compete  in  Montserrat.  The  Canadian 
and  DI  plants  compete  in  Puerto  Rico 
and  the  Canadian  and  EEC  plants 
compete  in  Antigua.  The  EEC  plants 
distribute  without  competition  from  the 
Canadian  and  DI  plants  in  18  of  the 
export  markets  identified  in  the  hearing 
record.  It  would  appear  that  DI  could 
aim  at  expanding  sales  of  aseptically 
processed  milk  sales  in  21  of  the  export 
markets  identified  and  increase  its  sales 
to  the  8  export  markets  it  serves  now. 

The  DI  witness  said  that  the  EEC 
plants  have  a  15-cert  a  quart  advantage 
over  DI  in  sales  of  aseptically  processed 
fluid  milk  products  in  the  export  markets 
where  they  compete.  The  DI  witness 
said  that  detailed  price  information  to 
describe  the  competitive  situation  in 
export  markets  is  extremely  limited.  He 
said  that  EEC  plants'  advantage 
consisted  of  an  EEC  "target  price"  of 
Sll.92  a  hundredweight  for  milk  of  3.7 
percent  butterfat  content  and  an  export 
subsidy  of  $3.71  a  hundredweight.  He 
compared  this  with  a  Georgia  milk  order 
Class  I  price  of  $15.20  a  hundredweight 
for  milk  of  3.7  percent  butterfat  content. 
The  witness  assumed  that  EEC 
processing  and  marketing  costs  are 
about  the  same  as  for  the  DI  pool  plant 
at  Savannah,  Georgia.  However,  there  is 
no  basis  in  the  record  for  concluding 
that  the  assumptions  made  are  valid. 
The  witness  also  stated  that  the 
competitive  disadvantage  of  the  DI  plant 
would  be  altered  (improved)  by  the 
relative  locations  of  the  Savannah  plant 
and  EEC  plants  to  the  respective  sales 
outlets.  No  transport  costs  from  the  EEC 
to  the  Caribbean  area  were  entered  in 
evidence.  Also,  concerning  the  EEC 
subsidy,  the  evidence  is  that  EEC 
products  with  3  percent  or  less  fat  by 
weight  receive  no  export  subsidy. 
Products  with  more  than  3  percent  fat 
but  less  than  8.9  percent  fat  received  a 
subsidy  in  January  1983  of  $3.71  a 
hundredweight.  In  selling  aseptically 
processed  lowfat  milk  of  2  percent 
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butterfat  or  less,  DI  would  encounter  no 
EEC  subsidy,  for  counterpart  products.  It 
must  be  concluded  that  there  is  no 
definitive  data  in  evidence  concerning 
the  cost  of  supplying  aseptically 
processed  fluid  milk  products  from  EEC 
plants  to  export  markets  in  the 
Caribbean  area.  Consequently,  no 
accurate  judgment  about  such  costs  can 
be  made  on  the  basis  of  the  record. 

However,  it  is  unlikely  that  the 
proposed  exemption,  if  adopted,  could 
provide  DI  with  the  means  to  expand 
export  sales  substantially  in  competition 
with  EEC  and  Canadian  plants,  as 
intended.  The  testimony  was  that 
Canadian  exporters  have  an  advantage 
of  16  cents  a  quart  in  Puerto  Rico  and 
EEC  plants  have  an  advantage  of  15 
cents  a  quart  where  they  compete  with 
DI.  The  record  established  that  the 
competitive  cost  of  any  dependable 
supply  of  nonpool  milk  for  export  at  the 
DI  pool  plant  likely  would  be  the 
Georgia  order  weighted  average  price. 
The  weighted  average  price  for  1982  was 
$14.23  a  hundredweight,  which  was  55 
cents  a  hundredweight  less  than  the 
Class  I  price.  At  46.5  quarts  a 
hundredweight,  this  translates  to  a 
reduction  of  1.2  cents  per  quart.  Thus, 
adoption  of  the  proposed  exemption 
could  not  provide  DI  with  the  means  of 
expanding  export  sales  of  aseptically 
processed  fluid  milk  products  in  the  face 
of  the  competitive  advantage  claimed 
for  Canadian  and  EEC  expoHa-s. 

The  DI  witness  said  that  an  important 
beneficial  result  from  adopting  the 
proposed  exemption  for  exported 
aseptically  processed  milk  would  be 
that  a  substantial  portion  of  the  Class  III 
milk  in  the  Georgia  market  would  be 
reduced,  since  it  would  be  exported  as 
exempt  milk.  In  1982,  the  proportion  of 
producer  milk  that  was  used  in  Class  III 
was  18  percent.  For  the  first  5  months  of 
1983,  the  Class  III  utilization  percentage 
was  down  slightly  from  the  same 
months  of  1982.  Other  source  milk,  as  a 
percentage  of  producer  milk,  increased 
slightly  for  the  first  5  months  of  1983  as 
compared  to  the  same  months  of  1982. 
The  combination  of  lower  Class  HI  use 
and  an  increase  in  the  use  of  other 
source  milk  likely  indicates  i  tightening 
of  producer  milk  for  the  market.  It  could 
be  argued  that  the  Class  lU  utilization 
under  the  Georgia  milk  order  is  no  more 
than  a  sufficient  reserve  for  Class  I  use 
and  that  to  reduce  it  substantially,  as 
intended  by  proponent,  would  endanger 
an  adequate  supply  of  milk  for  fluid  use. 
That  important  consideration 
notwithstanding,  if  all  the  Class  HI 
utilization  were  transferred  to  export 
sales  of  aseptically  processed  milk,  only 
a  moderate  increase  would  be 


noticeable  in  the  weighted  average  price 
of  the  order. 

The  proponent  also  said  that  another 
benefit  from  adopting  its  proposal  would 
be  that  the  U.S.  balance  of  trade  would 
be  improved  and  government  purchases 
of  dairy  products  under  the  price 
support  program  would  be  reduced.  It  is 
noted  that  the  quantity  of  aseptically 
processed  milk  from  the  Savannah  plant 
that  could  contribute  to  such  an  impact 
would  be  80  minor  as  to  have  no 
measurable  effect  either  in  the  balance 
of  trade  or  in  price  support  purchases. 

Handlers  presented  a  variety  of 
reasons  for  not  adopting  the  DI 
proposal.  Chief  among  them  was  the 
view  that  aseptically  processed  milk  is  a 
fluid  milk  beverage  and  competes  with 
fresh  fluid  milk  in  both  U.S.  and  foreign 
markets.  In  their  view,  the  Department 
should  continue  to  apply  the  long- 
standing policy  that  milk  processed  into 
fluid  milk  products  for  beverage  use  is 
Class  I  milk.  In  this  connection,  it  was 
indicated  on  the  record  that  the 
Department  had  made  some  exceptions 
to  this  approach  by  providing  a  lower 
price  than  Class  1  for  infant  and  diet 
formulas  and  eggnog.  If  marketing 
conditions  justify  such  lower  price  for 
specific  milk  products,  such 
accommodation  can  and  has  been  made. 
However,  such  an  exception  for 
exported  aseptically  processed  milk  is 
not  justified  on  the  basis  of  this  record. 

Handlers  also  argued  that  no 
distinction  should  be  made  between  the 
classification  and  pricing  of  aseptically 
processed  milk  that  is  disposed  of  in  the 
U.S.  and  that  which  is  disposed  of  for 
export.  As  indicated  previously,  the 
pi  oponent  did  not  establish  on  this 
record  that  adoption  of  its  proposal 
could  effectively  expand  export  sales  of 
aseptically  processed  milk.  Accordingly, 
no  basis  was  made  for  distinguishing 
between  domestic  and  export  salej  by 
means  of  an  exemption  from  pricing  and 
pooling  for  export  sales  of  aseptically 
processed  milk. 

There  was  some  discussion  on  the 
record  about  whether  aseptically 
processed  milk  sales  and  fresh  milk 
sales  compete  for  the  same  market  in 
the  U.S.  and  in  foreign  areas. 
Presumably,  separate  markets  might 
provide  the  basis  for  different  treatment 
concerning  classification  and  pricing  or 
an  exemption  from  regulation.  The 
proponent  suggested  that  in  the 
Caribbean  area,  fresh  milk  sales  may 
supply  a  market  with  refrigeration 
capacity  whereas  aseptically  processed 
milk  sales  may  not.  Also,  the  proponent 
commented  on  some  studies  of  the 
domestic  market  which  indicated  that 
aseptically  processed  milk  may  not  be 


competing  for  the  same  market  as  fresh 
milk.  However,  the  information  on  these 
points  wag  not  definitive  and  it  provided 
no  basis  in  this  record  for  making  a 
distinction  in  the  regulatory  treatment  of 
domestic  and  export  sales  of  aseptically 
processed  and  fresh  milk. 

There  is  no  valid  reason  in  this  record 
why  export  sales  of  aseptically 
processed  fluid  milk  products  should  be 
priced  lower  than  the  Class  I  price 
which  is  applied  to  products  that  are 
fiuid  milk  in  both  form  and  use. 
Producers  should  not  be  made  to  forfeit 
some  of  their  returns  from  Class  I  milk 
to  expand  the  sales  of  aseptically 
processed  milk  in  foreign  markets.  This 
is  especially  true  when  the  adoption  of 
the  exemption  proposed  by  DI  could  not 
likely  achieve  the  goal  intended.  Insofar 
as  this  record  is  concerned,  returns  to 
producers  for  milk  disposed  of  ki  the 
form  of  fluid  milk  products  should  be  the 
same  whether  such  products  are 
aseptically  processed  or  not 
Apparently,  such  products  in  either  form 
are  being  marketed  for  the  same 
i)everage  use.  Accordingly,  continuing  to 
classify  all  such  products  as  Class  I  milk 
will  assure  that  the  returns  from 
producer  milk  used  in  aseptically 
processed  fluid  milk  products  will 
contribute  on  the  same  basis  as  returns 
from  producer  milk  used  in  other  fluid 
milk  products  for  beverage  use  toward 
inducing  an  adequate  supply  of  milk  for 
beverage  use. 

Handlers  also  argued  that  adoption  of 
the  DI  proposal  would  result  in 
immediate  and  competitive  inequities 
between  the  DI  pool  plant  regulated  by 
the  Georgia  miOc  order  and  pool  plants 
under  some  other  milk  orders.  It  was 
argued  that  sales  of  fresh  milk  that  it 
exported  would  be  supplanted  by 
aseptically  processed  milk  exports.  As  a 
result,  Class  I  sales  in  various  orders 
would  ctecline,  blend  prices  to  producers 
would  drop  and  handlers  would  not  be 
assured  uniform  pricing  of  milk  for  fluid 
use  among  competitorB  as  is  required  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended 

In  this  connection,  handlers  did  not 
present  any  specific  information  in 
evidence  concerning  comparative  costs 
and  the  actual  economic  impact  that  the 
DI  proposal  would  have  on  export 
marketing  conditions  for  fresh  milk.  In 
the  absence  of  sub8tant:ve  data  to 
elucidate  marketing  conditions 
concerning  this,  it  cannot  be  concluded 
that  immediate  and  competitive 
inequities  among  handlers  actually 
would  occur  as  handler  witnesses 
claimed.  There  is  specific  information  in 
the  record  that  handlers  exporting  fresh 
milk  are  competing  successfully  with 
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aseptically  processed  milk  exports  from 
the  U.S.,  Canada,  and  the  European 
Economic  Community. 

Handlers  argued  that  an  exemption 
from  regulation  for  all  fluid  milk  exports 
would  be  needed  if  the  DI  proposal  were 
adopted.  It  must  be  concluded  that  this 
record  does  not  provide  the  basis  for 
such  action  even  if  the  DI  proposal  were 
adopted. 

The  witness  for  Atlanta  Dairies 
testified  that  if  the  DI  proposal  were 
adopted,  all  the  producers  associated 
with  the  Georgia  market,  and 
specifically  those  who  are  not  members 
of  DI,  would  have  to  carry  the  reserve 
supplies  of  milk  that  necessarily  would 
be  associated  with  DI  sales  of  exported 
milk.  This  is  a  valid  concern,  and  the 
proponent  described  no  benefits  to  the 
market  as  a  whole,  from  the  adoption  of 
their  proposa'  that  would  compensate 
independent  producers  for  this  outcome. 
Proponent  argued  that  the  blend  price 
under  the  order  would  increase 
somewhat.  However,  it  is  not  clear  from 
record  evidence  that  such  increase 
would  offset  for  individual  producers 
the  loss  of  Class  I  sales  under  the  order 
and  the  financial  burden  of  having  to 
carry  reserve  supplies  associated  with 
DI  sales  of  exported  milk. 

Another  point  made  by  a  handler 
witness  was  to  question  the  advisability 
of  accommodating  export  sales  of 
aseptically  processed  milk  as  proposed 
by  DI  when  the  Georgia  market  and 
other  milk  markets  in  the  region  have 
rather  tight  supplies  of  milk.  This  view 
parallels  a  finding  made  earlier  in  this 
decision  that  adoption  of  the  DI 
proposal  could  jeopardize  a  continuing 
adequate  supply  of  milk  for  Class  I  use 
in  the  Georgia  market  if  the  quantity  of 
Class  ill  milk  in  the  pool  is  reduced 
substantially  as  intended  by  DI. 

Hearing  record  data  indicated  that  for 
the  months  of  July  through  September 
1982.  Georgia  Class  HI  utilization 
averaged  11.4  percent  of  total  utilization. 
With  Class  III  utilization  this  low.  during 
any  year,  an  increase  in  exports  during 
these  months  could  deplete,  at  least 
temporily,  the  supply  of  reserve  milk  for 
the  Georgia  market.  The  proponent, 
having  entered  into  contractual 
arrangements  to  serve  the  export 
market,  might  find  it  difficult  to  shift 
supplies  back  in  time  to  serve  the 
Georgia  marketing  area.  In  other  months 
of  the  year,  producers  whose  milk  is 
priced  under  the  order  would  be 
required  to  carry  part  of  the  reserv  e  milk 
supply  associated  with  the  export  of 
aseptically  processed  milk  products. 
A  number  of  handler  witnesses  said 


that  placing  fiuid  milk  exports  to  the 
Caribbean  in  something  other  than  Class 
1  could  facilitate  the  shipment  of  fluid 
milk  products  to  those  areas  and  back 
again  to  gain  access  to  a  lower  cost  milk 
supply.  Their  view  was  that  the  entire 
classified  pricing  system  could  be  in 
jeopardy.  There  is  some  doubt  from 
record  evidence  that  this  could  readily 
happen,  especially  where  ocean  freight 
costs  and  relatively  long-distance 
voyages  would  be  involved.  Handler 
witnesses  presented  no  analytical  data 
to  estabhsh  their  point.  However,  the 
close  proximity  of  extensive  areas  of 
Mexico  to  California,  Arizona,  New 
Mexico  and  Texas  might  result  in  the 
problem  cited  by  the  handler  witnesses. 
The  record  evidence  presented  no 
effective  controls  to  deal  with  this 
eventuality. 

Proponent's  proposal  and  the 
testimony  relating  to  it,  understandably, 
was  focused  on  a  method  whereby  DI  as 
a  cooperative  would  claim  exemption 
from  pricing  and  pooling  for  the  milk  of 
some  of  its  producer  members  that  it 
designated  for  export  sales  of 
aseptically  processed  milk.  As 
indicated.  Dairymen,  Inc.,  presently 
operates  the  only  pool  plant  packaging 
aseptically  processed  milk  under  the 
Georgia  order.  The  cooperative's 
proposal,  however,  raised  questions 
concerning  the  propriety,  under  milk 
orders,  of  having  individual  producers 
and  cooperative  associations 
designating  the  end-use  of  milk.  One 
handler  witness  said  that  the  exemption 
should  not  be  adopted  because  it  would 
permit  dairy  farmers  to  designate  what 
milk  is  to  be  exempt  and  what  milk  is 
not.  His  view  was  that  no  milk  order 
presently  provides  for  the  end-use 
classification  of  milk  by  producers,  and 
that  the  proposal  has  the  potential  of 
disrupting  normal  economic  decision 
making  by  handlers  who  operate  milk 
plants.  Another  witness  said  that  the 
order  should  allow  handlers,  and  not 
producers  and  cooperatives,  to  decide 
whether  to  elect  non-producer  status  for 
export  milk. 

In  this  connection,  the  Federal  milk 
order  program  regulates  handlers  and 
pool  plants.  Regulatory  status  depends 
on  where  a  handler  sells  milk,  the 
quantity  sold  in  Class  I  or  the  quantity 
delivered  from  supply  plants  to 
distributing  plants  during  the  month.  If 
the  handler's  actions  cause  the  plant  not 
to  be  pooled,  then  the  regulations  do  not 
apply  to  that  milk  supply.  It  is  the 
handler's  actions  on  which  this 
determination  is  made.  To  allow 
individual  dairy  farmers  to  pick  and 


choose  which  handlers  have  to  pay 
Class  I  prices  for  raw  milk  used  for 
export  and  which  should  receive  exempt 
milk  status  on  their  raw  milk  supply 
would  create  severe  competitive 
inequities.  Two  handlers  competing  for 
export  sales,  one  with  exempt  milk  and 
one  w  ith  Class  I  milk,  would  not  be 
competing  on  an  equal  basis.  Any 
provision  that  established  this  type  of 
situation  would  be  inappropriate  for  a 
milk  order.  The  record  of  this  hearing 
does  not  deal  effectively  with  this 
aspect  of  the  proposal  either  in  terms  of 
specific  testimony  about  the  impacts  on 
various  persons  encompassed  by  the 
regulation  or  in  terms  of  appropriate 
amendatory  provisions. 

On  the  basis  of  the  foregoing 
considerations,  it  is  concluded  that  the 
proposal  to  exempt  exported  aseptically 
processed  fluid  milk  products  from 
pricing  and  pooling  under  the  Georgia 
milk  order  should  not  be  adopted. 
Accordingly,  the  proposal  is  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  hereiii.  the  request 
to  make  such  findings  or  reach  such 
conclusions  are  denied  for  the  reasons 
previously  stated  in  this  decision. 

Determination 

The  findings  and  conclusions  of  this 
decision  do  not  require  any  change  in 
the  regulatory  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Georgia  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders.  Milk.  Dairy 
products. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Signed  at  Washington.  D.C..  on  September 
12.  1984. 

William  T.  Manley. 

Deputy  Administrator.  Marketing  Program 
Operations. 

|FR  Doc  M-24SS2  Filed  9-14-84:  e;4S  «m| 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

10  CFR  Part  420 

(Docket  No.  CAS-RM-79-501] 

State  Energy  Conservation  Program 
agency:  Department  of  Energy. 
ACTION:  Notice  of  inquiry. 

summary:  The  Department  of  Energy  is 
considering  proposing  modifications  to 
the  regulations  for  the  operation  of  its 
State  Energy  Conservation  Program.  The 
objective  of  this  notice  of  inquiry  is  to 
sohcit  ideas  and  suggestions  concerning 
how  the  program  can  be  made  more 
efficient  and  productive  through 
regulatory  and  not  legislative  means.  In 
addition  to  the  review  of  the  general 
direction  anH  scope  of  the  program  and 
its  regulations,  the  Department  is 
particularly  interested  in  comments 
relating  to  modifying  the  energy  savings 
component  of  the  formula  that 
determines  the  amount  of  funds 
allocated  to  each  State. 
dates:  Written  comments  (five  copies) 
-must  be  received  on  or  before  November 
1,  1984.  Four  public  hearings  will  be  held 
on  the  dates  and  at  the  times  following: 
Kansas  City,  Missouri  on  September  28, 
1984  beginning  at  9:30  a.m.;  Salt  Lake 
City,  Utah  on  October  1, 1984  beginning 
at  9:30  a.m.;  Atlanta,  Georgia  on 
September  26. 1984  beginning  at  9:30 
a.m.;  and  Philadelphia,  Pennsylvania  on 
September  24,  1984  beginning  at  9:30 
a.m. 

addresses:  (l)  Public  hearing  locations: 
Kansas  City  Federal  Building,  601  East 
12th  Street,  Room  116,  Kansas  City, 
Missouri  64106;  Sail  Lake  City  Federal 
Building,  125  South  State  St..  Room  B-20 
(Basement  Level).  Salt  Lake  City,  Utah 
84138;  Richard  Russell  Federal  Building, 
75  Spring  St..  SW..  Room  1278,  Atlanta, 
Georgia  30303;  and  William  J.  Green 
Federal  Building,  600  Arch  Street,  Room 
10320  (10th  Floor),  Philadephia. 
Pennsylvania  1910G.  Send  all  written 
comments,  oral  statements  and  requests 
to  speak  at  a  hearing  to  Department  of 
Energy.  OTfice  of  Conservation  and 
Renev\'able  Energy,  Hearings  and 
Dockets  Unit,  Room  6B-025,  Docket 
Number  CAS-RM-79-501,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  D.C.  20585  (202)  252- 
9319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Klimkos,  Energy  Management  and 
Extension  Division,  Conservation  and 
Renewable  Energy,  Department  of 
Energy.  Mail  Stop  6A-081.  Forrestal 
Building,  1000  Independence  Avenue, 


SW.,  Washington,  DC.  20585  (202) 
252-8287. 
Edward  H.  Pulliam,  Office  of  General 
Counsel,  Department  of  Energy.  Mail 
Stop  6B-144.  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  D.C.  20585  (202)  252- 
9507. 

SUPPLEMENTARY  INFORMATION:  . 
I.  Introduction 

The  State  Energy  Conservation 
Program  (SECP)  was  established  by  Part 
C  of  Title  III  of  the  Energy  Policy  and 
Conservation  Act  (EPCA).  Pub.  L  94- 
163,  89  Stat.  932  (42  U.S.C.  6321  et  seq.], 
to  provide  financial  assistance  to 
develop,  modify  or  implement  State 
energy  conservation  plans.  Part  C  was 
subsequently  amended  by  Pari  B  of  Title 
IV  of  the  Energy  Conservation  and 
Production  Act  (ECPA)  Pub.  L.  94-385. 
90  Stat.  1158  (42  U.S.C.  6326  and  6327). 
which  provided  financial  assistance  to 
develop,  modify  or  implement 
supplemental  State  energy  conservation 
plans.  Together,  the  EPCA  and  ECPA 
provisions  describe  the  SECP. 

Regulations  for  the  program  appear  in 
10  CFR  420.  The  Department  of  Energy 
(EKDE)  most  recently  amended  the 
regulations  on  August  30. 1983  (48  FR 
39356)  in  order  to  make  the  program 
more  flexible  and  responsive  to  the 
needs  of  the  States. 

Although  DOE  has  not  recommended 
that  this  program  be  funded  for  any 
subsequent  fiscal  years,  the  Department 
recognizes  that  continued  funding  is  a 
possibility  and  would  hke  to  operate  the 
program  as  efficiently  as  possible. 
Therefore,  DOE  is  now  interested  in 
receiving  general  comments  about  the 
program,  as  well  as  suggestions  about 
modifications  to  the  energy  savings 
component  of  the  funding  formula.  The 
energy  savings  issue  is  more  fully 
detailed  in  Section  II  below.  The 
objective  of  this  notice  of  inquiry  is  to 
receive  from  concerned  members  of  the 
public  ideas  and  suggestions  which 
could  be  implemented  to  make  the 
program  more  effective  and  productive 
without  changing  the  enabling 
legislation  of  the  SECP. 

11.  Issue  and  Questions  for  Public 
Comment 

DOE  is  particulariy  mterested  in 
obtaining  views  on  the  issue  and 
questions  set  forth  below. 

The  program  regulations  require  that 
financial  assistance  for  the  SECP  be 
allocated  to  States  based  on  a  formula 
in  which  40  percent  of  the  funds  are 
divided  on  the  basis  of  population,  25 
percent  are  shared  equally,  and  35 
percent  are  based  on  estimated  energy 


savings.  This  formula  has  been  used 
since  the  program's  begirming.  On 
February  11. 1983.  DOE  proposed  an 
amendment  to  the  SECP  regulations  (48 
FR  6492)  which,  if  adopted,  would  have 
replaced  estimated  energy  savings  with 
actual  energy  savings  reported  by  States 
at  the  end  of  each  year  as  vahdated  or 
calculated  by  DOE.  In  response  to  the 
many  comments  expressing  reservations 
about  this  proposed  change,  DOE,  in  the 
final  rule  published  August  30. 1983  (48 
FR  39356).  decided  not  to  initiate  the 
change  but  rather  to  design  and  conduct, 
with  State  assistance,  a  pilot  test  of  an 
energy  savings  validation  system  in 
order  to  determine  the  workability  and 
feasibility  of  the  concept. 

At  the  request  of  DOE,  Oak  Ridge 
National  Laboratory  (ORNL)  underiook 
an  analysis  of  the  feasibility  of 
validating  energy  savings  attributable  to 
the  SECP.  An  Advisory  Group  made  up 
of  representatives  from  five  States  and 
one  DOE  Operations  Office  was 
established  to  assist  ORNL  in  its  effort. 

ORNL  concluded  that  the  concept  of  a 
validation  system  for  SECP  energy 
savings  is  not  feasible  for  a  number  of 
technical  and  institutional  reasons.  The 
technical  limitations,  which  result  in  the 
general  inability  to  measure  SECP 
energy  savings  with  any  degree  of 
confidence,  were  identified  as  follows: 

•  The  inability  to  properly  attribute 
energy  savings  to  SECP  activities  can 
lead  to  an  overstatement  of  those 
savings. 

•  Numerous  factors  which  cannot  be 
accurately  measured,  but  which  must  be 
considered  in  standard  methodologies 
used  in  the  calculation  of  energy 
savings,  may  produce  large  error  rates  in 
these  calculations. 

•  Energy  savings  produced  by 
activities  funded  and  completed  in  prior 
years  can  distort  annual  estimates  and 
mask  current  programs  performance. 

•  Inconsistencies  among  State 
estimates  of  energy  savings  result  from 
some  States  using  the  standard 
methodologies  and  others  using  other 
procedures. 

•  Multi-year  programs  can  produce 
savings  of  different  amounts  in  different 
years,  which  makes  it  difficult  for 
separate  yearly  evaluations  to  present 
an  accurate  appraisal  of  the  value  of  a 
particular  State  energy  savings  project. 

The  institutional  limitations  identified 
were: 

•  The  cost  of  implementing  a 
validation  system  is  prohibitive  relative 
to  the  funds  available  for  the  SECP. 

•  Time  constraints  do  not  allow  a 
validation  system  to  be  in  place  by  FY 
1985. 
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•  Expertise  to  implement  a  validation 
system  did  not  exist  in  the  States  or 
DOE. 

•  Uncertainty  in  yearly  funding  levels 
resulting  from  the  validation  system 
may  cause  instabihty  in  staffing  levels 
and  discourage  multi-year  programs. 

•  Small  innovative  programs  may  be 
replaced  by  easily  verifiable  programs 
thus  changing  the  SECP  philosophy. 

•  More  Federal  involvement  in  state 
decision-making  will  occur  contrary  to 
the  objective  of  the  August  30. 1983  final 
rule.  An  adversarial  relationship 
between  DOE  and  States  may  be 
promoted. 

•  Incentives  for  States  to  inflate 
energy  savings  may  shift  from  estimates 
of  projected  savings  to  estimates  of 
actual  savings. 

These  conclusions  raise  questions 
about  the  current  regulation  and  DOE  is 
considering  modifying  the  regulation. 
Among  the  questions  raised  and  about 
which  DOE  would  particularly  like 
comments  are  the  following: 

1.  Should  DOE  amend  its  regulations 
to  change  the  energy  savings  component 
of  the  funding  formula?  The  August  30. 
1983  final  rule  does  not  require  DOE  to 
change  the  funding  formula  at  the 
conclusion  of  the  pilot  test  of  an  energy 
savings  validation  system.  The  existing 
formula  will  remain  unless  DOE  initiates 
actions  to  change  it.  However, 
consistently  reliable  estimates  of  energy 
savings  have  not  been  produced  under 
the  current  system.  Inaccuracies  in 
reporting  are  due  in  part  to  DOE's 
basing  35  percent  of  the  funding  formula 
on  the  projection  with  no  rigorous 
verification  system,  the  State's  desire  to 
avoid  reporting  a  large  shortfall  against 
projected  energy  savings,  and  turnover 
and  shortages  in  State  technical  staff 
capable  of  doing  energy  savings 
calculations. 

2.  If  the  energy  component  of  the 
funding  formula  is  modified,  what 
changes  should  be  made?  A  measure  of 
energy  savings  is  required  in  the  funding 
formula  in  order  to  meet  the 
requirements  of  the  SECP  legislation. 
However.  DOE  is  not  restricted  to  the 
existing  method  used  to  measure  energy 
savings.  In  addition  to  adding  factors  to 
the  funding  formula,  deleting  existing 
ones,  or  changing  the  weight  assigned  to 
those  factors,  changes  in  the  way  energy 
savings  are  measured  may  be  made. 
DOE  is  concerned  that  modifications  to 
the  energy  savings  component  of  the 
funding  fomula  support  the  following 
goals:  (1)  A  defensible  and  as  accurate 
as  possible  accounting  of  energy 
savings,  (2)  promotion  of  energy  savings, 
(3)  an  equitable  allocation  system  for 
SECP  fimds,  (4)  a  cost-effective 
approach  to  program  evaluation  and 


validation,  and  (5)  a  stronger  linkage 
between  program  evaluation  and 
program  management. 

3.  If  modifications  to  the  energy 
savings  component  of  the  funding 
formula  are  made,  are  changes  to  the 
regulations  in  other  areas  needed  to 
support  those  changes?  DOE  is 
concerned  that  relability  and  validity  of 
information  other  than  energy  savings 
also  be  assured.  Techniques  to  imporve 
the  reliability,  validity,  and  accurate 
reporting  of  information  such  as  the 
number  of  training  sessions  held,  the 
number  of  people  using  carpool 
facilities,  and  other  indicators  of 
program  progress  might  be  used  in 
conjunction  v/ith  and  support  of 
modifications  to  the  funding  formula. 

4.  If  modifications  to  the  energy 
savings  component  of  the  funding 
formula  are  made,  should  some  funds  be 
set  aside  for  performance-based  funding 
either  to  reward  States  achieving 
program  success  or  to  direct  additional 
funds  to  States  lagging  in  program 
results?  DOE  is  concerned  with 
equitable  distribution  of  program  funds 
and  not  drastically  altering  traditional 
State  allocation  levels.  At  the  same 
time.  DOE  is  concerned  with  promoting 
and  increasing  energy  savings. 

In  addition  to  the  specific  concern 
with  the  energy  savings  component  of 
the  formula,  DOE  also  invites  comments 
or  suggestions  about  other  aspects  of  the 
program  which  the  public  feel  need  to  be 
addressed,  and  which  could  be  changed 
through  regulatory  (rather  than 
legislative)  means. 

III.  Comment  Procedures 

All  interested  persons  are  invited  to 
submit  written  comments  to  DOE  by  the 
date  mentioned  previously  in  the  DATE 
section  of  this  notice.  Such 
correspondence  should  be  mailed  to: 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 
Office  of  Hearings  and  Dockets,  Room 
6B-025.  Docket  Number  CAS-RM-79- 
501,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington  DC.  20585.  Five  copies 
should  be  submitted. 

All  comments  received  will  be 
available  for  publilc  inspection  in  the 
DOE  Reading  Room  lE-090,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  D.C.  20585.  between 
the  hours  of  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Any  information  or  data 
considered  by  the  person  furnishing  it  to 
be  confidential  and  which  may  be 
exempt  by  law  from  public  disclosure 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  DOE  reserves 
the  right  to  determine  the  confidential 


status  of  the  information  or  data  and  to 
treat  it  according  to  its  determination, 
pursuant  to  DOE's  regulations  on 
confidentiality  (10  CFR  Part  1004). 

DOE  will  hold  several  public  hearings 
on  this  Notice  of  Inquiry.  The  hearings 
will  be  held  in:  Philadelphia, 
Pennsylvania,  Atlanta,  Georgia,  Kansas 
City,  Missouri  and  Salt  Lake  City,  Utah 
on  the  dates  and  at  the  addresses  stated 
in  the  DATE  and  ADDRESSES  sections  of 
the  Notice  of  inquiry. 

Any  person  who  has  an  interest  in  the 
Notice  of  Inquiry,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  it.  may 
make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  Such  a  request  to  speak  at 
a  hearing  should  be  adciressed  to 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 
Hearings  and  Dockets  Unit,  Room  6B- 
025,  Docket  Number  CAS-RM-7^501, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
(202)  252-9319,  and  must  be  received  by 
4:30  p.m.,  local  time  on  September  13, 
1384.  A  request  may  also  be  hand 
delivered  between  the  hours  or  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Requests 
should  be  marked  the  same  as  for 
written  comments,  with  the  additional 
notation,  "With  Request  to  Speak". 

The  person  making  the  request  should 
describe  briefly  his  or  her  interest  in  the 
proceeding  «nd,  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  a  group.  The  person 
should  also  give  a  concise  summary  of 
the  proposed  oral  presentation,  and 
should  provide  a  phone  number  where 
the  person  may  be  reached.  Each  person 
selected  to  be  heard  at  a  public  hearing 
will  be  notified.  Those  persons  selected 
to  be  heard  should  bring  five  copies  of 
their  statement  to  the  hearing.  If  a 
person  cannot  provide  five  copies, 
alternative  arrangements  can  be  made 
in  advance  of  the  hearings.  Requests  for 
alternative  arrangements  should  be 
made  in  the  letter  requesting  to  speak. 

DOE  reserves  the  right  to  select 
persons  to  speak  at  the  hearings,  to 
schedule  their  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  will  be  limited  to 
twenty  minutes,  based  on  the  number  of 
persons  requesting  to  speak. 

A  DOE  official  will  preside  at  each 
hearing.  These  will  not  be  judicial  or 
evidentiary-type  hearings.  Questions 
may  be  asked  of  speakers  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  Any  decision 
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made  by  DOE  with  respect  to  the 
subject  matter  of  the  hearings  will  be 
based  on  all  of  the  information  available 
to  DOE. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question  in  writing  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  material,  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  an  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office.  Forrestal  Building. 
1000  Independence  Avenue,  SVV.. 
Washington,  DC.  20585.  between  the 
hours  of  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

If  DOE  must  cancel  a  hearing.  DOE 
will  make  every  effort  to  notify  potential 
mferested  parties.  Hearing  dates  may  be 
cancelled  in  the  event  no  public 
testimony  has  been  scheduled  in 
advance. 

List  of  Subjects  in  10  CFR  Part  420 

Energy  conservation.  Grant  programs/ 
energy,  reporting  and  recordkeeping 
requirements,  technical  assistance. 

Issued  in  Washington,  D.C..  September  5. 
1984. 

Pat  Collins, 

Acting  Assistant  Secretary.  Conservation  and 
Renewable  Energy 
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Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  270,  271,  272,  273,  and 
274 

[Docket  No.  RM84- 14-000) 

Deregulation  and  Other  Pricing 
Changes  on  January  1, 1985,  Under 
the  Natural  Gas  Policy  Act 

Issued:  September  13, 1984. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  January  1. 1985,  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
will  deregulate  the  prices  for  substantial 
amounts  of  interstate  and  intrastate  gas. 


The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  regulations  to  prepare  for 
price  deregulation  under  section  121  of 
the  NGPA  for  certain  types  of  natural 
gas  subject  to  sections  102. 103, 105.  and 
106  and  new  maximum  lawful  prices 
under  sections  103(b)  and  105(b)(3). 
dates:  An  original  and  14  copies  of 
comments  must  be  filed  by  October  17, 
1984.  A  public  hearing  will  be  held  on 
October  11,  1984.  Requests  to  participate 
in  the  public  hearing  must  be  submitted 
by  October  4, 1984. 

ADDRESS:  All  filings  should  refer  to 
Docket  No.  RM84-14-00G  and  should  be 
addressed  to:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  Norih  Capitol  Street,  NE.. 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426  (202) 
357-6511. 

Ken  Malloy.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  .North  Capitol  Street. 
NE.,  Washington.  DC.  20426  (202) 
357-8033. 

SUPPLEMENTARY  INFORMATION:  On 

January  1,  1985,  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  15  U.S.C.  3301-3432 
(1982),  will  deregulate  the  prices  for 
substantial  amounts  of  interstate  and 
intrastate  gas.  The  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  amend  its  regulations  to 
prepare  for  price  deregulation  under 
section  121  of  the  NGPA  for  certain 
types  of  natural  gas  subject  to  sections 
102, 103, 105,  and  106  and  new  maximum 
lawful  prices  under  sections  103(b)  and 
105(b)(3). 

I.  Background 

At  the  time  Congress  was  considering 
the  NGPA,  oil  prices  were  rising  and 
increasing  demand  and  declining 
supplies  of  natural  gas  created  severe 
shortages  in  many  parts  of  the  nation. 
Political  concern  about  these  market 
distortions,  as  well  as  concern  about  the 
nation's  energy  dependence,  led 
Congress  to  enact  legislation  revamping 
the  natural  gas  pricing  structure  that  had 
existed  under  the  Natural  Gas  Act 
(NGA)  and  eventually  to  phase  in 
market  forces  as  a  substitute  for  that 
structure  for  a  substantial  amount  of  our 
nation's  gas  supplies.  Thus,  in  1978. 
Congress  dereguteted  some  gas  shortly 
after  the  enactment  of  the  NGPA, 
provided  for  deregulation  of  prices  for 
other  categories  of  gas  over  the  next 
decade,  and  retained  regulatory  and 


pricing  controls  on  other  gas  wells  until 
these  wells  are  depleted. 

Title  I  of  the  NGPA  created  several 
categories  of  natural  gas,  the  first  sale  of 
which  is  subject  to  maximum  lawful 
prices  (ceiling  prices).  Those  categories 
are  based  on  a  variety  of  factors,  such 
as  the  date  the  well  was  drilled,  whether 
the  gas  was  sold  under  intrastate 
contracts  or  committed  or  dedicated  to 
interstate  commerce  (dedicated  gas), 
and  the  need  for  incentives  to  produce 
gas  that  is  otherwise  difficult  or 
uneconomical  to  produce.  In  contrast, 
the  price  of  certain  natural  gas  produced 
from  completion  locations  deeper  than 
15.000  feet,  geopressured  brine,  coal 
seams,  or  Devonian  shale  was 
deregulated  in  1979,  shortly  after 
enactment  of  the  NGPA.  Moreover, 
under  section  121,  the  price  for  some 
sections  102  and  103  gas  and  certain 
intrastate  gas  will  be  deregulated  on 
January  1. 1985.  while  additional  section 
103  gas  will  be  deregulated  on  July  1, 
1987.  In  addition  to  price  deregulation. 
Congress  also  mandated  higher  ceiling 
prices  on  January  1, 1985,  for  certain 
categories  of  gas  under  sections  103  and 
105. 

II.  Discussion 

This  rulemaking  generally  concerns 
categories  of  natural  gas  that  will  be 
price  deregulated  under  section  121.  On 
January  1, 1985.  section  121(a)  eliminates 
price  controls  from  "new  natural  gas" 
defined  in  section  102(c)  '  and  certain 
gas  produced  from  "new,  onshore 
production  wells"  under  section  103.* 
Subject  to  section  121(e),  section  121 
also  deregulates  the  price  of  intrastate 
gas  that  is  subject  to  section  105  or 
106(b)  if  the  price  paid  for  the  last 
deliveries  of  such  natural  gas  occurring 
on  December  31. 1984  (or  the  price  that 
would  have  been  paid  if  no  deliveries 


'  "New  natural  gas"  under  tection  102(t)  covert 
three  types  of  gas:  (1)  Cas  produced  from  the  Outer 
Continental  Shelf  under  a  lease  entered  into  after 
April  20. 1977:  (2)  gas  produced  from  an  onshore 
well  on  which  surface  drilling  began  on  or  after 
February  19, 1977,  or  the  depth  was  increased  by 
1.000  feet  on  or  after  that  date,  and  which  is  at  least 
2  5  miles  from  the  nearest  marker  well  or  which  is 
1 .000  Feel  deeper  than  the  deepest  completion 
location  of  any  marker  well  within  2.5  milec  and  (3) 
gas  produced  from  a  reservoir  from  which  natural 
gas  was  not  produced  in  commercial  quantities 
before  April  20. 1977.  subject  to  certain  exclusioru. 
Section  121  deregulates  all  three  types  of  gas 

'  "New.  onshore  production  wells"  under  section 
103(c)  are  onshore  wells  on  which  surface  drilling 
began  on  or  after  February  19.  1977,  and  from  which 
gas  is  produced  from  a  proration  unit  that  meets 
certain  requirements.  Section  121  deregulates  on 
January  1. 1965.  the  price  of  section  103  wells  that 
were  not  committed  or  dedicated  to  interstate 
commerce  nn  April  2S.  1977,  and  that  produce  gas 
from  a  cop.plebon  location  deeper  than  S.OOO  feet. 
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occurred  on  that  date)  is  higher  than 
$1.00  per  MMBtu.^ 

The  Commission  has  two  goals  in  this 
rulemaking.  The  first  is  to  resolve  those 
legal  and  policy  issues  that  are 
presented  by  dereg\ilation  of  certain 
categories  of  gas  under  section  121.  The 
second  is  to  make  technical 
amendments  to  the  Commission's  NGPA 
regulations  to  conform  them  to  the 
pricing  changes  that  will  take  effect  on 
January  1. 1985. 

A.  Jurisdictional  Agency  Determinations 

Section  503  estabUshes  procedures 
under  which  well  category 
determinations  are  made  by  State  or 
Federal  jurisdictional  agencies  and  then 
reviewed  by  this  Commission.  Since 
enactment  of  the  NGPA,  this  sec'ion  and 
the  Commission's  implementing 
regulations  have  been  used  primarily  for 
determining  whether  gas  qualifies  under 
a  particular  NGPA  pricing  category. 
With  deregulation  occurring  on  January 
1, 1985,  it  appears  that  determinations 
will  still  be  required  before  production 
can  qualify  for  deregulated  prices.  This 
is  due  to  the  criteria  that  must  be  met 
before  production  qualifies  for  a 
deregulated  category.  Thus,  even  though 
section  121  deregulates  the  price  of 
certain  categories  of  gas,  it  appears  that 
First  sellers  must  continue  to  file  for 
determinations  for  certain  categories  of 
gas  that  will  be  price  deregulated  after 
the  determination  becomes  final,  where 
determinations  previously  have  been 
required  under  Title  I. 

First,  for  sections  102  and  103  gas 
deregulated  by  section  121  and  for 
which  a  producer  has  not  filed  for  or 
obtained  a  determination  prior  to 
January  1. 1985,  it  appears  that  first 
sellers  must  continue  to  file  applications 
for  determinations  with  the  appropriate 
jurisdictional  agencies.  The  Commission 
is  tentatively  of  the  view  that  the  NGPA 
requires  a  determination  in  this 
instance. 

Under  the  determination  process 
Congress  established  in  section  503. 
jurisdictional  agencies  make  certain 
factual  Endings  about  the  well 
characteristics  for  certain  categories  of 
gas  in  Subtitle  A  of  Title  I  of  that  Act. 
Subject  to  certain  iterim  collection 
procedures  in  section  503(e),  an 
affirmative  determination  by  the 
jurisdictional  agency  is  a  condition 
precedent  to  a  first  seller  charging  and 
collecting  a  specified  price.  Section  503 
does  not  distinguish  between  gas  that  is 
regulated  or  deregulated,  but  attaches  a 


*  Section  m(e)  provides  that,  if  the  price  for 
•ection  106  goa  is  over  SliX)  per  MMBtu  because  of 
the  operation  of  an  indefinite  price  escalator  clause. 
gas  wifl  not  be  deregulatad.  but  is  subiect  lo  the 
ceifing  prices  in  section  105(b)(3). 


substantive  effect  to  a  jurisdictional 
agency's  application  of  the  definitions  in 
sections  102(c).  102(d).  103(c),  107(c)  and 
108(b).  Nothing  in  section  503  or  121 
indicates  that  Congress  intended  this 
substantive  effect  to  be  changed  by 
deregulation  on  January  1, 1985.  Thus, 
the  Commission  tentatively  believes  that 
the  NGPA  requires  producers  to  obtain 
well  category  determinations,  even  for 
gas  which  will  be  price  deregulated 
upon  a  final  determination. 

The  Commission's  approach  to 
deregulation  under  section  107  followed 
this  view.  Under  section  107(c). 
Congress  deregulated  the  price  of 
certain  types  of  high-cost  natural  gas, 
i.e..  gas  produced  from  completions 
below  15,000  feet,  Devonian  shale, 
geopressured  brine,  and  occluded 
natural  gas  produced  from  coal  seams. 
Section  503(a)(1)  requires  that  a 
determination  be  made  "applying  the 
definition  of  high-cost  natural  gas  under 
section  107(c)."  Similarly,  section  107(c) 
requires  that  gas  must  be  "determined  in 
accordance  with  section  503  to  be"  high- 
cost  gas.  Given  this  NGPA  mandate,  the 
Commission  required  that  producers 
obtain  a  determination  in  order  for  gas 
to  be  deregulated  under  section  107(c). 
This  rule  would  adopt  similar 
requirements  for  gas  under  sections 
102(c)  and  103  that  will  be  deregulated 
on  January  1, 1985. 

The  Commission  is  also  considering 
alternative  methods  for  meeting  this 
statutory  obligation.  For  example,  it  may 
be  possible  to  establish  a  notice 
procedure  similar  to  that  used  for 
obtaining  qualifying  status  under  section 
210  of  PURPA.*  Under  the  procedure  in 
§  292.207(a)(2),  a  party  seeking  to  have 
qualifying  status  under  PURPA  for  a 
cogeneration  or  snr.all  power  production 
facihty,  may  certify  to  the  Commission 
in  an  informational  filing  that  the  facility 
meets  the  criteria  in  the  rule,  some  of 
which  are  statutory  in  nature.  The 
Commission  requests  comments  on 
whether  it  has  the  authority  under  the 
NGPA  to  establish  a  similar  procedure 
for  well  category  determinations  for 
deregulated  gas  and,  if  it  does,  whether 
such  a  procedure  should  be  established. 
Comments  are  also  invited  on 
alternative  means  for  carrying  out  the 
Commission's  obligations  under  the 
statute,  as  well  as  the  degree  of  latitude 
permitted  by  the  statute. 

Second,  where  a  producer  has  already 
obtained  a  determination  prior  to 
January  1. 1985.  that  the  gas  qualifies  as 
section  102(c)  or  103  gas.  the 
Commission  is  not  prepesing  to  require 
any  additional  determination  that  the 


gas  is  deregulated.  Hence,  the  price  for 
all  section  102(c)  or  103  gas  that 
otherwise  meets  the  prerequisites  for 
deregulation  is  deregulated  on  January 
1, 1985.  Under  this  proposal,  the 
producer  would  determine  whether  the 
gas  meets  any  additional  criteria  for  a 
deregulation  under  section  121  of  the 
NGPA.  The  Commission  expects  that 
pipelines  will  monitor  a  producer's 
decision  as  to  whether  or  not  the  gas  is 
deregulated.  The  Commission  intends  to 
review  these  decisions  with  audits  and 
investigation  of  complaints. 

Whether  a  section  103  application 
was  filed  before  or  after  January  1, 1985, 
gas  subject  to  that  application  must 
meet  two  criteria  imposed  by  section 
121  to  be  deregulated.  It  must  not  have 
been  committed  or  dedicated  to 
interstate  commerce  on  April  20, 1977,* 
and  it  must  be  produced  from  a 
completion  location  deeper  than  5,000 
feet.* The  Commission  recognizes  that  it 
may  have  an  obligation  to  review  the 
deregulation  criteria  for  section  103  gas 
before  a  first  seller  may  charge  and 
collect  the  deregulated  price.  Therefore, 
the  Commission  is  considering  requiring 
producers  of  such  gas  to  file  an  affidavit, 
either  separately  or  as  part  of  a 
determination  application,  with  the 
Commission  and  the  purchasing  pipeline 
that  the  section  103  gas  meets  these 
criteria.  Alternatively,  the  Commission 


♦  Public  Utility  Regulatory  Policies  Act  of  1978. 16 
U  S.C.  2801.  et  teq 


'For  purposes  of  determining  whether  the  gas 
was  committed  or  dedicated  to  interstate  commerce 
on  April  20. 1977.  the  Commission  intends  to  apply 
the  definition  in  secion  2(18)  of  the  NGPA.  Under 
the  NCA.  acreage  subiect  to  an  interstate  contract 
was  not  dedicated  gas  until  gas  actually 
commenced  flowing  in  interstate  commerce. 
Conversely,  if  no  gas  under  the  contract  actually 
flowed  in  interstate  commerce,  then  the  gas  was  not 
dedicated  gas  under  the  NCA.  '  'nder  section  2(18) 
of  the  NGPA.  however,  gas  may  be  committed  or 
dedicated  to  mterstate  commerce  before  flowing  in 
mterstate  commerce,  if.  when  sold,  it  "would  be 
required  to  be  sold  in  interstate 
commerce  ,  .  .  under  the  terms  of  any  contract, 
any  certificate  under  the  Natural  Gas  Act.  or  any 
provision  of  such  Act."  See  generally.  Conoco.  Inc. 
V.  FERC.  &22  F.2d  796  (5th  Cir.  1980):  Tenneco 
Exploration  Ltd.  v.  FERC.  649  F.2d  376  (5th  Cir. 
1981).  Hence,  gas  which,  if  sold,  would  have  been 
required  to  be  sold  in  interstate  commerce  under  the 
terms  of  any  contract.  Natural  Gas  Act  (NGA) 
certificate,  or  provision  of  such  Act  would  be 
deemed  committed  or  dedicated  to  interstate 
commerce  on  April  20. 1977, 

•For  purposes  of  determining  whether  the 
completion  location  is  located  at  a  depth  of  more 
than  5.000  feet,  the  Commission  proposes  lo  amend 
5  272.104  to  apply  to  section  103  gas.  Section  272.104 
currently  applies  to  section  107(c)  high-cost  natural 
gas  which  must,  among  other  things,  be  produced 
from  a  completion  location  deeper  than  15.000  feet 
and  requires  that  the  measurement  "shall  be  the 
true  vertical  depth  from  the  surface  location  to  the 
highest  perforation  point  of  the  completion 
location."  18  CFR  272.104  (1983).  The  Commission 
beheves  It  is  appropriate  lo  use  the  same 
measurement  definition  for  section  103  gas  as  for 
section  107(c)  gas  because  it  would  be  consistent 
with  our  current  practice. 
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could  require  a  standard  section  503 
determination  by  jurisdictional  agencies 
with  review  by  this  Commission  prior  to 
deregulation  taking  effect.  While  we 
recognize  these  options,  especially  the 
latter,  would  impose  a  significant 
burden  on  applicants,  jurisdictional 
agencies,  and  this  Commission,  the 
Commission  requests  comments  on  all 
asp«:ts  of  these  options  including  its 
statutorj'  responsibilities  to  require  such 
review. 

Third,  where  an  application  for  a 
determination  is  pending  before  a 
jurisdictional  agency  or  this  Commission 
on  January  1, 1985,  and  becomes  final 
after  January  1, 1985,  the  Commission  is 
proposing  that  the  determination  must 
become  final  before  the  gas  qualifies  for 
deregulation.  This  follows  from  the  first 
proposal  that  producers  should  be 
required  to  obtain  a  determination  even 
for  gas  that  will  be  price  deregulated 
after  January  1, 1985. 

The  fourth  instance  concerns  "new 
tight  formation  gas"  under  section 
107{c)(5J.  In  order  to  qualify  as  new  tight 
formation  gas,  a  producer  must  file  the 
same  information,  in  addition  to  other 
information,  that  would  be  filed  to 
qualify  as  a  section  102  or  103 
determination.  18  CFR  274.205(e)fl)(i) 
(A)  or  (B)  (1983).  Thus,  a  determmafion 
that  gas  qualifies  as  new  tight  formation 
gas  is  implicitly  a  determination  that  the 
gas  meets  the  qualifications  for  either 
section  102(c)  or  103.  Accordingly,  for 
new  tight  formation  gas  for  which  a 
producer  has  received  a  final 
determination  prior  to  January  1.  1985, 
such  gas  would  be  deregulated  under 
section  121  if  the  application  coHtained 
the  data  and  met  the  requirements  fur 
section  102(c)  or  103  gas. 

B.  Interim  Collection 

The  Commission's  regulations  state 
two  different  rules  governing  Ihe  price  a 
first  seller  may  collect  while  an 
application  is  pending  before  the 
Commission.  The  first  rule  applies  to  gas 
that  is  subject  to  a  ceiling  and  for  which 
a  determination  is  required  under  the 
NGPA.  In  that  situation,  the 
Commission's  current  regulations  allow 
producers,  subject  to  contractual 
authorization,  to  collect  the  highest 
ceiling  price  for  which  thev  applied.  18 
CFR  273.202(a)(1)  and  273.203(a)(1) 
(1983).  The  second  rule  applies  to  gus 
that  is  deregulated  under  section  107 
and  for  which  a  determination  is 
required.  In  that  situation,  the 
Commission's  regulations  allow  a 
producer,  subject  to  contractual 
authorization,  to  collect  only  up  to  the 
section  102  price,  not  a  higher 
deregulated  contract  price,  while  a 
determination  is  pending  before  a 


jurisdictioaai  agency  or  this 
CommissioB.  18  CFR  273.202(a)(2)  and 
273.203(aM2)  (1983). 

The  Commission  is  proposing  several 
changes  to  its  interim  collection 
regulations  in  light  of  deregulation  on 
January  1, 1985.  First.  §§  273.202(a)(2) 
and  273.203(a)(2)  would  be  amended  to 
apply  not  only  to  section  107  gas,  but 
also  to  sections  102(c)  and  103 
deregulated  gas.  Secondly,  and  more 
importantly,  the  Commission  is 
proposing  to  eliminate  the  section  102 
price  cap  on  interim  collections  and 
permit  a  producer  to  collect  the 
deregulated  price  while  an  application 
for  a  determination  for  such  gas  is 
pending  before  a  jurisdictional  agency 
or  this  Commission.  This  rule  would 
apply  both  for  applications  pending  on 
January  1, 1985,  and  for  those  filed  after 
January  1. 1965.  The  deregulated  price 
should  be  the  price  that  the  producer 
and  purchaser  agree  should  be  collected 
during  the  interim  period. 

The  Commission's  experience  in 
reviewing  over  165,000  determinations 
for  sections  102. 103,  and  107  gas 
indicates  that  producers  file  for  the 
correct  category  of  gas  for  these  sections 
in  over  96%  of  the  cases.  Thus,  the 
Commission  believes  that  in  the  vast 
majority  of  cases  no  refunds  will  be 
necessary  under  its  proposed  rule. 
However,  if  it  is  finally  determined  that 
the  gas  does  not  qualify  under  these 
sections,  the  producer  will,  of  course,  be 
required  to  refund  the  difference 
between  the  price  collected  and  the 
otherwise  applicable  ceiling  price,  with 
interest.  18  CFR  154.102  (c)  and  (d) 
(1983).  Moreover,  all  other  aspects  of  the 
Commission's  current  Interim  collection 
regulations  would  remain  in  effect  for 
such  gas.  such  as  the  surety  bond  or 
escrow  requirement  options. 

C.  Gas  Qualifying  for  Both  a  Regulated 
cud  a  Deregulated  Category 

There  may  be  instances  where  gas 
produced  from  a  well  qualifies  for  two 
NCPA  categories,  one  regulated  and  one 
deregulated.  For  example,  gas  that  may 
qualify  as  section  103  deregulated  gas 
under  section  121  might  also  qualify  as 
stripper  well  gas,  which  remains 
regulated  under  section  108  of  the 
NGPA.  Depending  upon  a  producer's 
contracts,  there  may  be  some  instances 
where  it  is  more  advantageous  to  the 
producer  to  collect  a  regulated  price 
rather  than  a  deregulated  price.  For 
example,  in  the  current  gas  market,  a 
producer  may  claim  a  contractual  right 
to  receive  a  higher  price  if  the  gas  can 
remain  under  a  regulated  category  than 
if  the  gas  is  not  subject  to  any 
applicable  ceiling  price  by  operation  of 
section  121  of  the  NGPA.  Therefore,  the 


Commisaion  may  liave  to  interpret  the 
NGPA  IS  to  whether  the  ceiliog  price 
provisions  of  the  NGPA  apply  to  gas 
that  meetB  the  criteria  for  both  a 
regulated  and  deregulated  category  of 
gas. 

The  ConuBission  believes  that 
Congress  int«ided  all  price  controls  for 
gas  specified  in  section  121  to  terminate 
on  January  1, 19B5,  whether  or  not  the 
gas  continued  to  qualify  for  a  regulated 
price.  This  interpretation  is  consistent 
with  the  overall  scheme  ennsioned  by 
Congress  when  it  enacted  the  NGPA — to 
provide  incentive  prices  to  encourage 
exploration  and  development  of  new 
reserves  in  the  short-term,  and  to 
gradually  substitute  market  forces  for 
regulated  prices  by  phasing  in 
deregulation  in  1985  and  1987. 

Arguably,  section  101(b)(5)  provides 
producers  a  choice  to  remain  regulated 
if  the  regulated  price  is  higher  than  the 
deregulated  price.  That  section  provides 
that  if  natural  gas  "qualifies  under  more 
than  one  provision  of  this  title  providing 
for  any  maximum  lawful  price  or  any 
exemption  from  such  a  price  . .  ..  the 
provision  which  could  result  in  the 
highest  price  shall  be  applicable." 

The  Commission  seeks  comments  on 
whether  conflicts  between  regulated  and 
deregulatedgas  prices  are  governed  by 
this  section,  for  example,  on  the  theory 
that  deregulation  is  not  an  "exemption 
for  such  price  whth  respect  to  any  first 
sale."  Under  this  approach.  Congress 
may  have  intended  the  language 
regarding  "exemption,"  rather  than 
referring  to  deregulation,  to  refer  to 
instances  in  which  the  otherwise 
applicable  ceiling  price  would  not  apply, 
such  as  special  relief  under  sections  104, 
106,  and  109.  Congress  foresaw  the 
possibility  that  in  administering  the  well 
category  ceiling  prices,  it  was 
conceivable  that  some  gas  would  qualify 
for  more  than  one  ceiling  price.  Henrie,  it 
sought  to  clarify  that  the  '"provisions 
that  permit  the  seller  to  obtain  the 
highest  price"  would  apply.  Joint 
Explantory  Statement  of  the  Committee 
on  Conference,  H.R.  Rep.  No.  1752,  95th 
Cong..  2d  Sess.  74  (1978).  The  issue  is 
whether  Congress  intended  this  section 
to  supersede  the  explicit  statutorj' 
requirement  of  deregulation  in  section 
121,  when  phased-in  deregulation  was 
one  of  its  primary  objectives  in  enacting 
the  statute. 

In  any  event,  the  Commission 
recognizes  that  there  may  be  many 
instances  in  which  there  will  be  contract 
disputes  regarding  the  appropriate 
deregulated  price  allowed  by  the 
contract.  For  example,  if  a  contract 
merely  states  that  a  producer  can  collect 
the  "highest  regulateid  price"  for 
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deregulated  gas,  the  parties  may 
disagree  as  to  what  that  price  is.  These 
types  of  contract  disputes  should 
generally  be  resolved  by  the  parties  or 
the  appropriate  judicial  forum.  See 
generally.  Pennzoil  Co.  v.  FERC.  645 
F.2d  360.  380-62  (5th  Cir.  1981).  The 
Commission  nonetheless  invites 
comments  on  whether  this  is  the  most 
appropriate  procedure  for  resolving 
these  disputes. 

D.  Contracts  Under  Section  105 

1.  Definition  of  Indefinite  Price 
Escalator  Clauses 

As  noied  above,  section  121 
dereguldtt  s  the  price  of  intrastate 
contract.'!  where  the  price  paid  on 
December  31, 1984.  is  higher  than  Sl.OO 
per  MMBtu  provided  that  the  price  has 
not  been  established  under  an  indefinite 
price  escalator  clause  as  defined  in 
section  105(b)(3KB).  This,  sales  of  gas 
under  section  105  will  be  deregulated 
only  if  the  price  paid  exceeds  $1.00  on 
December  31, 1984,  without  the  effect  of 
an  indefinite  price  escalator  clause,  but 
will  not  be  deregulated  if  it  exceeds 
$1.00  by  virtue  of  the  operation  of  an 
indefinite  price  escalator  clause. 

First,  section  105(b)(3KB)  defines  an 
indefinite  price  escalator  clause  as  a 
clause 

which  provides  for  the  establishment  or 
adjustment  of  the  price  for  natural  gas 
delivered  under  such  contract  by  reference  to 
other  prices  for  natural  gas.  for  crude  oil,  or 
for  refined  petroleum  products;  or  .  .  .  which 
allows  for  the  establishment  or  adjustment  of 
the  price  of  natural  gas  delivered  under  such 
contract  by  negotiation  between  the  parties 

In  its  Order  No.  23  series,'  the 
Commission  found  in  general  that  for 
interstate  contracts,  most-favored- 
nations  clauses,  price-reference  clauses, 
certain  redetermination  clauses,  FPC 
clauses,  area  rate  clauses,  and  other 
such  clauses  are  indefinite  price 
escalator  clauses."  The  Commission 
believes  that  these  findings  are 
consistent  with  the  definition  of 
indefinite  price  escalator  clauses  in 
section  105(b)(3)(B)  and  should  be  used 
in  applying  that  definition  to  intrastate 
contracts. 


'  Final  Regulations  Amending  and  Clarifying 
Regulation*  Under  the  Natural  Ga§  Act  and  the 
Natural  Gas  Policy  Act.  44  FR  16895  (Mar  20.  1979) 
(Order  No.  23):  44  FR  34472  (June  15, 1979)  (Oder 
No.  23-B)  (codified  at  18  CFR  { 154.94  (h)  through  (j) 
(1983)).  ' 

•  In  Order  No.  23,  the  Commiision  waa  concerned 
with  the  issue  of  whether  various  contractual 
clauses  provided  contractual  authority  to  collect 
NGPA  maximum  lawful  prices.  Here,  however,  the 
Commission  is  concerned  not  so  much  with 
Interpreting  the  intent  of  parties  to  contracts  but 
with  whether  certain  pricing  clauses  fall  within  the 
definition  of  "indefinite  price  escalator  clause." 


Second,  while  the  Commission  could 
rely  on  State  or  Federal  courts  to  resolve 
contractual  disputes  as  to  whether  a 
contract  clause  should  be  treated  as  an 
indefinite  price  escalator  clause  imder 
section  105(b)(3)(B),  the  Commission 
requests  comments  on  whether  to  allow 
the  use  of  declaratory  orders  or  NGPA 
interpretations  of  the  General  Counsel 
(18  CFR  385.207  and  385.1901  (1983)).  or 
procedures  similar  to  the  Order  No.  23 
procedures  to  resolve  such  disputes. 
Since  declaratory  orders  offer  the 
parties  the  opportunity  to  obtain  a 
binding  resolution  before  the 
Commission,  the  Commission  is 
proposing  to  specifically  provide  in 
§  271.506(a)  that  a  petition  for 
declaratory  order  be  filed  in  instances 
where  there  is  a  conflict  as  to  whether  a 
contract  clause  meets  the  definition  in 
NGPA  section  105(b)3)(D).  While  the 
Commission  is  inclined  to  exercise  its 
own  authority  for  purposes  of 
determining  what  constitutes  an 
indefinite  price  escalator  clause  and 
whether  the  gas  subject  to  such  a 
contract  is  deregulated,  the  Commission 
is  inclined  to  leave  other  aspects  of  a 
contract's  dispute  (such  as  the  price  that 
can  be  charged  under  the  contract)  to  be 
resolved  by  the  parties  or  appropriate 
judicial  forum. 

2.  Operation  of  the  $1.00  per  MMBtu 
Threshhold 

Other  problems  arise  in  determining 
whether  the  gas  is  actually  priced  above 
$1.00  on  December  31,  1984.  For 
example,  some  contracts  may  contain  a 
definite  pricing  term  which  sets  the  price 
above  $1.00  per  MMBtu,  without 
resorting  to  any  indefinite  price 
escalator  clause  that  may  also  be  in  the 
contract.  Thus,  if  the  contract  includes  a 
definite  price  term  setting  the  price  at 
$1.10  per  MMBtu  and  also  an  indefinite 
price  escalator  clause,  the  question 
arises  as  to  whether  the  gas  is 
deregulated,  especially  if  the  producer 
has  used  the  indefinite  clause  to  collect 
the  section  102  price  under  the  authority 
of  section  105(b)(1). 

The  Commission  believes  that  section 
105(b)(3)(A)  requires  that  the  operation 
of  the  indefinite  price  escalator  clause 
be  the  only  mechanism  by  which  the 
price  is  raised  above  $1.00  per  MMBtu 
on  December  31. 1984.  Thus,  in  the 
above  example,  the  gas  would  be 
deregulated.  If  Congress  intended 
otherwise,  it  could  have  stated  that  all 
intrastate  contracts  with  indefinite  price 
escalator  clauses  remain  regulated; 
there  would  be  no  need  to  reference  the 
$1.00  threshold.  Thus,  the  Commission  is 
proposing  in  new  §  271.506(b)  that  a 
contract  will  be  deregulated  if  the  fixed 
price  that  was  at  would  have  been 


collected  under  the  contract  is  more 
than  $1.00  per  MMTtu. 

A  related  problem  arises  when  the 
price  paid  under  an  intrastate  contract  is 
based  on  a  percentage  of  the  proceeds 
from  a  subsequent  sale  (percentage 
sale).  Determining  whether  the 
percentage  sale  price  is  above  $1.00  per 
MMBtu  on  December  31, 1984.  obviously 
presents  the  problem  of  determining  a 
specific  price  paid  on  December  31. 
1984.  If  conceived  of  as  a  daily  price,  a 
percentage  sale  price  can  fluctuate  on  a 
daily  basis.  For  example,  under  a 
percentage  sale,  the  price  of  gas.  if 
reported  on  a  daily  basis,  may  be  above 
$1.00  on  December  28.  below  a  $1.00  on 
Januarj'  1. 1985,  and  above  $1.00  again 
on  January  3. 1985. 

The  Commission  faced  a  similar 
problem  in  Order  No.  68,  »  in  which  the 
Commission  had  to  determine  whether  a 
percentage  sale  exceeded  the  section 
105  and  106(b)  ceiling  price.  The 
Commission  noted  that  "the  pricing 
mechanisms  under  sections  105  and 
106(b)  appear  to  assume  a  specific  price 
stipulated  by  the  terms  of  the  contract." 
That  order  resolved  this  dilemma  by 
reference  to  the  subsequent  resale 
between  the  percentage  sale  buyer  and 
subsequent  purchaser  (resale  contract). 
If  the  resale  contract  was  within  the 
ceiling  price  authorized  by  the  NGPA, 
then  the  Commission  assumed  that  the 
price  paid  under  the  percentage  sale 
was  within  the  ceilling  price  of  the 
NGPA.  The  Commission  noted  that  this 
was  "the  only  practical  course." 

For  purposes  of  determining  whether 
section  105  gas  subject  to  percentage 
sales  contracts  is  priced  above  $1.(X)  per 
MMBtu  and  thereby  deregulated,  the 
Commission  is  proposing  to  follow  the 
same  rule  established  in  Order  No.  68. 
As  proposed  in  S  271.506(c),  if  a  resale 
contract  that  is  the  subject  of  a  prior 
percentage  sale  is  above  $1.00  per 
MMBtu,  the  Commission  will  deem  the 
percentage  sale  deregulated  by 
operation  of  section  121.  Conversely,  if 
the  price  paid  under  the  resale  contract 
is  below  $1.00  per  MMBtu  on  December 
31, 1984,  then  the  Commission  will  deem 
the  percentage  sale  not  deregulated  by 
operation  of  section  121. 

The  Commission  recognizes  that 
under  this  proposal,  there  may  be 
certain  instances  where  the  price  paid 
under  the  resale  contract  is  over  $1.00 
per  MMBtu  and  the  percentage  given  to 
the  seller  is  less  than  $1.00  per  MMBtu. 
and  thus  not  technically  eligible  for 
price  decontrol.  The  Commission 


•  Rules  Generally  Applicable  to  Regulated  Sales 
of  Natural  Gas  and  Ceiling  Prices.  45  FR  5678  (Jan. 
24, 1980)  (Order  No.  68). 
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believes  that  this  probfem  is  de  minimis. 
Under  section  105,  the  ceihng  price  for  a 
percentage  sale  that  remains  regulated 
is  the  section  102  price  f$3.73 — July 
1984).  The  Commission  believes  that, 
given  the  current  surplus  market  there 
will  be  few  iiistances  in  which  the  price 
collected  for  a  percentage  sale  of 
deregulated  gas  ivould  exceed  or  equal 
the  section  102  price.  Thus,  it  makes 
little  practical  difference  %vhether  the 
Commission  cansiders  these  percentage 
sales  regulated  or  deregulated  sales. 
Also,  a  decision  tc  deregulate  the 
percentage  sale  contract  will  have  no 
rate  impact  on  consumers  since  the 
resale  contract  will  qualify  for  a 
deregulated  price.  The  Commission  is. 
therefore,  inclined  to  follow  Order  No. 
68's  resolution  of  the  percentage  sale 
problem. 

Alternatively,  the  Commissioa 
recognizes  that  it  could  require  parties 
to  percentage  sale  contracts  to 
determine  as  closely  as  possible 
whether  the  price  actually  paid  on 
December  31, 1984.  is  above  or  below 
Si .00  per  MMBtu.  TTie  Commission  is 
concerned  that  this  option  would  entail 
considerable  accounting  and 
administrative  burden  to  the  parties  and 
this  Commission.  However,  the 
Commission  requests  comments  on  the 
proposal  and  this  alternative  as  well  as 
other  administratively  feasible 
techniques  for  determining  whether  a 
percentage  sale  exceeds  the  $1.00  per 
MMBtu  threshold  mandated  m  section 
105  of  the  NGPA. 

E.  Other  issues  and  conforming 
amendments 

The  Commission  has  indicated  above 
those  issues  that  it  must  resolve  that 
relate  to  deregulation  or  new  ceihng 
prices  of  certain  gas  in  1985.  The 
Commission,  however,  wishes  to  be 
apprised  of  any  other  issues  that 
commenters  are  aware  of  ttiat  will  be 
presented  by  pending  deregulation. 

Many  technical,  conforming 
amendments  must  be  made  to  the 
Commission's  regulations  implementing 
the  NGPA  in  light  of  the  changes  that 
will  be  made  under  the  NGPA  on 
January  1,  1985.  For  example,  the 
Commission's  regulations  relating  to 
deregulated  gas  are  codified  in  Part  272 
and  the  regulations  relating  to  regulated 
gas  in  Part  271.  Since  the  price  of  gas 
subject  to  sections  102  and  103  is 
currently  regulated,  the  regulations  for 
these  sections  are  contained  in  Part  271. 
Since  most  of  the  gas  subject  to  these 
sections  will  be  deregulated  in  1985.  the 
Commission  has  the  choice  of  either 
amending  Part  271  to  reflect 
deregulation  changes,  or  including  in 
Part  272  the  regulations  that  will  apply 


to  the  deregulated  gas  under  sections 
102  and  103. 

The  Commission  also  has  indttded 
technical  and  conformiog  rhagg^^  thai 
must  be  made  to  its  NGPA  regulationa  in 
the  regulatory  text  of  this  proposal.  For 
example,  the  table  of  ceihng  prices 
listed  at  the  end  of  S  271.101  is  amended 
to  reflect  the  new  ceiling  prices  for 
sections  103  and  105  gas  that  remains 
regulated.  While  the  Commission 
believes  it  has  covered  substantially  all 
changes  that  must  be  made,  it 
encourages  comments  on  addihonal 
issues,  and  technical  and  conforming 
amendments  in  light  of  the  changes  that 
will  be  made  by  the  NGPA  in  Jamiary  of 
1985. 

in.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  fRFA) 
requires  certain  statements, 
descriptions,  and  analyses  of  proposed 
rules  that  will  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  '°  The 
Commission  is  not  required  to  make 
such  an  analysis  if  it  certifies  that  a 
proposed  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  ' ' 

There  are  approximately  10,000 
natural  gas  producers  in  the  United 
States,  many  of  which  would  be 
classified  as  small  entities  under  the 
appropriate  RFA  definition.' *  This 
proposed  rule  might  affect  most  of  these 
entities  by  amending  the  filing 
requirements  that  must  be  followed  for 
gas  that  will  be  deregulated  on  January 
1, 1985.  While  these  changes  will  be 
important  in  implementing  deregulation 
under  the  Natural  Gas  Policy  Act,  the 
Commission  does  not  believe  that  the 
burden  imposed  by  these  regulations 
will  be  significant.  For  the  most  part 
these  regulations  would  merely  make 
legal  decisions  and  technical  corrections 
necessary'  to  implementing  the  statute. 
In  those  few  instances  were  the 
Commission  proposes  to  amend  its 
regulations  based  on  policy,  the 
Commission  beUeves  that  the  economic 
impact  if  any,  will  not  be  "significant." 
.Accordingly,  the  Commission  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


'"  5  U5.C.  e03(iM1882) 

"  W  at  section  80S(bV 

"  Id  M  TCCtran  soils]  citing  to  •ectKn  3  of  the 
Small  Busineu  Act  15  U,S.C  £32  (1082).  Section  3 
of  the  Small  BusiiwM  Act  defme>  unali  butineu 
concern  a)  a  busineis  wtuch  ii  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation 


IV. 

The  Commission  invites  interested 
persons  to  submit  written  comments, 
data,  views,  and  other  information 
concerning  the  matters  set  out  in  this 
notice.  An  original  and  14  copies  of  such 
comments  should  be  filed  with  the 
Commission  by  October  17, 19&4. 
Commenti  aboaid  be  wibmtted  to  the 
Office  of  the  Secretny.  Federal  I 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426  and  ahoukl  refer  to  Docket  Ho. 
RM84-14-O0a  All  written  mbmianons 
will  be  placed  in  the  Commiaaian'a 
public  files  and  will  be  available  for 
public  inspection  in  the  Commission's 
Office  of  Public  Information,  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20428,  during  regular 
business  hours. 

In  addition,  pursuant  to  section  502fb) 
of  the  NGPA.  the  Coramiasion  will  hold 
a  public  hearing  on  October  11, 19M.  at 
10:00  a.m.  Requests  for  participation  in 
this  hearing  must  be  submitted  by 
October  4, 1984.  Requests  should 
indicate  Ae  amoimt  of  time  required  for 
the  oral  presentation.  Persons 
participating  should,  if  possible,  bring  25 
copies  of  their  presentation  to  the 
hearing. 

This  hearing  will  not  be  of  a  judicial 
or  evidentiary  type.  There  will  be  no 
cross-examination  of  persoDS  preaeBtit)g 
statements.  However,  the  panel  may 
question  such  peceooi  and  any 
interested  person  may  anbrait  qoestiona 
to  the  preaiding  officer  to  be  asked  or 
persons  making  statement*.  The 
presiding  officer  will  determine  whether 
the  question  is  relevant  and  whether  the 
time  limitations  permit  it  to  be 
presented.  Any  further  procedural  rules 
will  be  announced  by  the  presiding 
officer  at  the  hearing.  Transcripts  of  the 
hearing  will  be  available  in  the  public 
file  for  this  proceeding.  Docket  No. 
RM84-14-000,  in  the  Commission's 
Division  of  Public  Information. 

List  of  Subjects  in  18  CFR  Parts  270 
through  274 

Natural  gas.  Incentive  prices. 

In  consideration  of  the  foregoing,  the 

Commission  proposes  to  amend  Parts 
270  through  274,  Subchapter  H.  Chapter 
1,  Title  18  Code  of  Federal  Regulation. 

By  direction  of  the  Commission. 
Kenneth  F.  numb, 
Secretary. 

PART  270— [AMENDED] 

1.  The  authority  citation  for  Part  270  is 
revised  to  read  as  follows: 


Authority:  Natural  Gas  Policy  Act  of  1978. 
15  U.S.C.  3301-3432. 

2.  Section  270,101(a)  is  amended  by 
i^moving  the  words  "high-cost '  and 
inserting,  in  their  place,  the  word 
"natural." 

3.  Section  270.101(c)(2)  is  revised  to 
read  as  follows: 

S27ai01    Application  of  ccHIng  prtoM  to 
fint  Ml«s  of  natural  gas. 
***** 

(c)  *  •  • 

(2)  The  price  of  gas  is  deregulated 
only  if  such  gas  is  deregulated  natural 
gas  as  defined  in  §  272.103(a). 


§270.102    [Amended] 

4.  Section  270.102(b)(14)  is  amended 
by  removing  the  words  "high-cost"  and 
inserting,  in  their  place,  the  word 
"natural." 

5.  A  new  §  270.208  is  added  to  read  as 

follows: 

9  270.208    Applicability  of  section  121. 

Natural  gas  that  is  subject  to  section 
121(a)  of  the  NGPA  shall  be  price 
deregulated  and  not  subject  to  the 
maximum  lawful  prices  of  the  NGPA, 
regardless  of  whether  the  gas  also  meets 
the  criteria  for  some  other  category  of 
gas  subject  to  a  maximum  lawful  price 
under  Subtitle  A  of  Title  I  of  the  NGPA. 

PART  271— {AMENDED] 

6.  The  authority  citation  for  Part  271  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  197a 
15  U.S.C.  3301-3432. 

7.  Table  I  following  §  271.101  is 
amended  by  adding  a  sentence  at  the 
end  of  footnote  1,  adding  footnotes  4,  5, 
and  6,  adding  a  new  designation  E 
between  designations  C  and  F  in  the 
column  reading  "Subpart  of  Part  271" 
and  revising  designations  B  and  C  to 
read  as  follows: 

§271.101    Ceiling  prices  for  certain 
categories  of  natural  gas. 


Table  I— Natural  Gas  Ceiling  Prices 
(Other  Than  NGPA    §  §  104  and  106(a)) 


Sub- 
pan  of 
part 

271 


NGPA 


Category  ot  gas 


Maxtmum 
lawfut  pnce 
pet  UKIBtu 

lor 
delrvenas  <n 


102 New  laturai  gas. 

certam  DCS  gas' 
103 New,  onslxxe 

production  wells" 
105(b)(3)  Existing  ntiasute 

contfacts" 


'  •  *  •  CoownenanB  January  1.  1985.  the  poce  of  some 
Irfrastate  roaower  gas  ia  daragulatad.  (Sea  Part  272  o«  the 
Commaaion  s  Regulations.) 


•Commencing  January  1  1985.  the  pnca  ol  natural  gas 
Snelty  (Jeiemnned  to  l)e  eligiWe  as  new  natural  gas  urxJer 
section  102(c)  is  deregulated  (See  Part  272  ol  the  Cominis- 
SKXi  s  Regulations.  I 

'  Comnwong  January  1.  1985  the  prx»  ol  some  natural 
gas  ftnany  determined  to  be  eligible  as  natural  gas  produced 
from  a  r^ew  onsno-e  production  well  under  section  103  is 
derequlated  (See  Part  272  of  the  Commissions  Regula- 
tions) 

•  Pnor  to  January  1 .  1 965.  the  maximum  lawful  pnce  was 
the  pnce  speatiad  m  Subpart  B  o<  Part  271 

8.  Section  271.201(a)  is  revised  and  the 
introductory  text  of  the  section  is 
reprinted  for  the  convenience  of  the 
reader: 

§271.201    Applicability. 

This  subpart  implements  section  102 
of  the  NGPA  and  applies  to  the  first  sale 
of: 

(a)  new  natural  gas  which  is  not 
deregulated  natural  gas  (see 

§  272.103(a));  or 

*         •         •         •         * 

9.  Section  271.301  is  revised  to  read  as 
follows: 

§  271.301     AppHcability. 

This  subpart  implements  section  103 
of  the  NGPA  and  applies  to  the  first  sale 
of  natural  gas  produced  from  a  new, 
onshore  production  well,  if  such  gas  is 
not  deregulated  natural  gas  (see 
§  272.103(a)). 

10.  Section  271.501  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  271.501     Applicability. 

This  subpart  implements  section  105 
of  the  NGPA  and  applies  to  the  first  sale 
of  natural  gas  under  an  existing 
intrastate  contract  or  under  a  successor 
to  a  intrastate  contract,  if  such  natural 
gas  is  not  deregulated  natural  gas  (see 
I  272.103(a)).  *   *    * 

11.  Section  271.502(a)  is  amended  by 
removing  the  heading  "November  9. 
1978,  contract  price  at  or  below  S2.06  per 
MMBtu." 

12.  Section  271.502  is  amended  by 
removing  the  heading  for  paragraph  (b), 
revising  the  introductory  text  of 
paragraph  (b)  and  paragraph  (b)(1)  to 
read  as  follows: 

§  271.502     Maximum  lawful  prices. 

*  *  •  *  « 

(b)  In  the  case  of  a  first  sale  of  natural 
gas  to  which  this  subpart  applies  and  for 
which  the  price  paid  exceeds  $1.00  per 
MMBtu  on  December  31. 1984  (or  would 
exceed  $1.00  per  MMBtu  if  sold  on  such 
date)  solely  by  operation  of  an  indefinite 
escalator  clause,  the  maximum  lawful 
price  for  natural  gas  delivered  in  any 
month  shall  be  the  higher  of: 

(1)  the  maximum  lawful  price  per 
MMBtu  for  such  month  specified  for 
Subpart  E  of  Part  271  in  Table  I  of 
§  271.101(a):  or 


13.  A  new  §  271.506  is  added  to  read 

as  follows: 

§  27 1 .506    Rules  related  to  deregulation  of 
Intrastate  gas. 

(a)  Indefinite  price  escalator  clauses. 
In  any  case  where  there  is  a  controversy 
over  whether  a  particular  contract 
clause  is  an  indefinite  price  escalator 
clause  under  section  105(b)(3)(B),  a 
petition  for  a  declaratory  order  under 

§  385.207  of  the  Commission's 
regulations  shall  be  filed. 

(b)  Contracts  over  $1.00  by  virtue  of  a 
definite  price  clause.  The  price  of 
natural  gas  subject  to  this  subpart  is 
deregulated  if  the  price  paid  under  a 
clause  other  than  an  indefinite  price 
escalator  clause  is  higher  than  $1.00  per 
MMBtu  for  the  last  deliveries  of  such 
gas  occurring  on  December  31, 1984,  or. 
if  no  deliveries  occurred  on  such  date, 
the  price  that  would  have  been  paid  had 
deliveries  occurred  on  such  date. 

(c)  Percentage-of-proceeds  sales.  The 
price  of  natural  gas  sold  under  a 
percentage-of-proceeds  contract  subject 
to  this  subpart  is  deregulated  if  the  price 
paid  on  the  resale  contract  is 
deregulated  under  Part  272.  (§  270.202(b) 
states  other  rules  for  percentage-of- 
proceeds  sales.) 

14.  SecUon  271.601  is  revised  to  read 
as  follows: 

§  271.601    Applicability. 

This  subpart  implements  section 
106(b)  of  the  NGPA  and  applies  to  the 
first  sale  of  natural  gas  under  an 
intrastate  rollover  contract,  if  such 
natural  gas  is  not  deregulated  natural 
gas  (see  §  272.103(a)). 

PART  272— {AMENDED] 

15.  The  authority  citation  for  Part  272 
reads  as  follows: 

Authority:  Na'.ura!  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432. 

§§  272. 1 0 1  and  272. 1 02    1  Amended  ] 

16.  Sections  272.101  and  272.102  are 
amended  by  removing  the  words  "high- 
cost"  and  inserting,  in  their  place,  the 
word  "natural." 

17.  In  §  272.103,  paragraph  (a)  is 
revised  to  read  as  follows: 

§272.103     Definitions. 

(a)  "Deregulated  natural  gas"  means: 

•(1)  Natural  gas  for  which  a 
jurisdictional  agency  determination  has 
become  final  under  Parts  274  and  275 
that  the  gas  qualifies  as: 

(i)  deep,  high-cost  natural  gas; 

(ii)  gas  produced  from  geopressiired 
brine: 
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(iii)  occluded  natural  gas  produced 
from  coal  seams;  or 

(iv)  gas  produced  from  Devonian 
shale. 

(2)  Natural  gas  for  which  a 
jurisdictional  agency  determination 
becomes  final  under  Parts  274  and  275 
and  which  is  sold  in  a  first  sale  on  or 
after  January- 1, 1985,  and  such  gas 
qualifies  as; 

(i)  new  natural  gas  as  defined  in 
§  271.203; 

(ii)  natural  gas  produced  from  any 
new,  onshore  production  well  if  such  gas 
as  defined  in  §  271.303; 

(A)  was  not  committed  or  dedicated  to 
interstate  commerce  (as  defined  in 
NGPA  section  2(18))  on  April  20,  1977; 
and 

(B)  is  produced  from  a  completion 
location  which  is  located  at  a  depth  of 
more  than  5,000  feet. 

(3)  Natural  gas  sold  under  an  existing 
intrastate  contract,  any  successor  to  an 
existing  contract  or  any  rollover 
contract,  if: 

(i)  such  natural  gas  was  not 
committed  or  dedicated  to  any  interstate 
commerce  on  November  8. 1978;  and 

(ii)  the  price  paid  under  a  clause  other 
than  an  indefinite  price  escalator  clause 
for  the  last  deliveries  of  such  natural  gas 
occurring  on  December  31, 1984,  or,  if  no 
deliveries  occurred  on  such  date,  the 
price  that  would  have  been  paid  had 
deliveries  occurred  on  such  date  is 
higher  than  $1.00  per  MMBfu. 
♦        *        •        «        « 

18.  Section  272.104  is  revised  to  read 
as  follows; 

§  272.104    Special  rules  for  nteasuring  the 
depth  of  deregulated  natural  gas. 

For  purposes  of  determining  the  depth 
of  a  completion  location  under 
§§  272.103(a)(2)(ii)(B)  and  272.103(b), 
measurement  shall  be  the  true  vertical 
depth  from  the  surface  location  to  the 
highest  perforation  point  in  the 
completion  location. 

PART  273— [AMENDED] 

19.  The  authority  citation  for  Part  273 
is  revised  to  read  as  follows; 

Authority:  Natural  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432, 

20.  Section  273.202(a)(2)  is  revised  to 
read  as  follows; 

§273.202    Collection  pending  jurisdictional 
agency  determination  of  eligibility. 

(a)  *  *  * 

(2)  If  a  application  has  been  filed  with 
the  jurisdictional  agency  for  a 
determination  of  eligibility  under  Part 
272  (relating  to  deregulated  natural  gas), 
the  deregulated  price  may  be  charged 


pending  the  jurisdictional  agency 
determination. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


21.  Section  273.203(a)(2)  is  revised  to 
read  as  follows; 

§  273.203    Collection  pending  review  of 
iurisdictional  agency  detemtinatton. 

(a)    *    •    * 

(2)  If  a  jurisdictional  agency  has 
determined  in  accordance  with  Part  274 
that  natural  gas  qualifies  under  Part  272 
(relating  to  deregulated  natural  gas],  the 
seller  may  charge  and  collect  the 
deregulated  price  during  the  period 
described  in  paragraph  (b)  of  this 
section. 


22.  In  §  273.204,  a  new  paragraph 
(a)(l)(iv)  ia  added  to  read  as  follows; 

§  273.204    Retroactive  collection  after  final 
determinatloa 

(a)*   •   • 

(1)  •   •  * 

(iv)  in  the  case  of  a  new  natural  gas 
(as  defined  in  $  271.203)  and  natural  gas 
produced  from  a  new,  onshore 
production  well  (as  defined  in  S  271.303) 
which  also  satisfies  the  criteria  of 
§  272.103(a)(3),  if  the  application  for 
determination  was  filed  on  or  before 
January  1, 1985,  then  for  first  sales  of 
such  natural  gas  delivered  on  or  after 
January  1, 1985,  the  seller  may 
retroactively  collect  the  amount  by 
which  the  deregulated  price  exceeds  the 
price  collected  during  such  period. 


§273.204    [Annended] 

23.  Section  273.204(a)(2)  ia  amended 
by  removing  the  words  "Part  272"  and 
inserting,  in  their  place,  the  words 

"5  272.103.103(a)(1)." 

PART  274— {AMENDED] 

24.  The  authority  citation  for  Part  274 
is  revised  to  read  as  follows; 

Authority:  Natural  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-34342;  Department  of  Energy 
Organization  Act  42  U.S.C.  7101-7352. 

25.  Section  274.101  ia  amended  by 
revising  the  introductory  language  to 
read  as  follows: 

§  274.101     ApplicabUity. 

This  part  applies  to  determinations  of 
jurisdictional  agencies  (as  defined  in 
S  274.501)  made  under  {  272.103(a)(1) 
and  the  following  subparts  of  Part  271; 


ire  Doc  »4-24ei0  Filed  9-1 4-M  MS  «m| 
BUXINO  COOC  fl717-01-M 


Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  S3N-0280] 

Food  Labeling;  Nutrition  Labeling  of 
Food;  Caiorta  Contant;  Corraction 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  proposed  to  amend  the 
food  labeling  regulations  to  provide  for 
the  exclusion  of  nondigestible  dietary 
fiber  when  detennining  the  calorie 
content  of  a  food  for  nutrition  labeling 
purposes  (49  FR  32216;  August  13, 1984). 
This  document  corrects  a  typographical 
error. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  J.  Campbell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312), 
Food  and  Dnig  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-485- 

0177. 

SUPPt^MENTARY  INFORMATION: 

$101.9    (Corractedl. 

In  FR  Doa  84-21340,  appearing  on 
page  32216,  in  the  issue  of  Monday. 
August  13, 1984.  the  following  correction 
is  made  on  page  32218:  In  the  first 
column  under  S  101.9  Nutrition  labeling 
in  food,  in  paragraph  (c)(3).  in  the 
seventh  line.  "January  25. 1982"  is 
corrected  to  read  "1984". 

Dated;  September  10. 1984. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  a4-24Sl«  Filed  S-14~M;  MS  am) 
BIUJNO  COOf  41W-01-H 


DEPARTMENT  OF  AGRICULTURE 
Forest  Servlca 
36  CFR  Part  254 

National  Forest  Townsltes 

AOENCY:  Forest  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  These  revised  regulations 
will  provide  standards  to  expedite 
processing  of  sales  of  certain  National 
Forest  System  lands  to  governmental 
entities  pursuant  to  the  National  Forest 
Townsite  Act  of  July  31. 1958  (72  Stat 
438;  16  U.S.C.  478a)  as  amended  by  the 
Federal  Land  Policy  and  Management 
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Act  of  1976  {90  Stal.  2743;  43  U.S.C. 
1722).  The  revision  of  these  regulations 
will  clarify  the  existing  process,  provide 
for  prior  designation  of  potential 
fownsites  by  the  Secretary  of 
Agriculture  or  the  Secretary's  designee, 
expedite  case  processing  by  reducing 
the  number  of  decision  levels,  and 
reduce  regulatory  impact  on  nonfederal 
entities. 

DATE:  Comments  must  be  received  by 
November  16, 1984. 

ADDRESS:  Comments  should  be  sent  to: 
R.  Max  Peterson  (5450).  Chief  Forest 
Service,  U.S.  Department  of  Agriculture. 
P.O.  Box  2417.  Washington,  D.C.  20013. 
Fon  njimtER  intormatiom  contact: 

Paul  Haerala.  Lands  Staff  Forest 
Service,  (703J  235-2161. 
SUPPLEMEin-ARV  INFORMATION:  The 
National  Forest  Townsite  Act  of  1958.  as 
amended  by  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2743:  43  U.S.C.  1722),  provides  the 
Secretary  of  Agriculture  with 
discretionary  authority  to  set  aside  and 
designate  certain  tracts  of  National 
Forest  System  lands  and  to  offer  them 
for  sale  to  a  governmental  subdivision 
for  essential  indigenous  needs  of  an 
established  community.  The  rule  at  36 
CFR  Part  254.  Subpart  B  sets  forth  the 
procedures  for  applying  for,  setting 
aside,  designating,  and  conveying  such 
land. 

The  Forest  Service  proposes  to  clarify 
the  present  regulations  to  expedite 
processing  of  applications  and  to 
replace  mandatory  land  use  standards 
with  the  flexibility  to  require  zoning 
ordinances  and/or  covenants  in  the 
conveyance  only  when  necessary. 

The  regulations  would  be  revised  to 
follow  the  procedural  sequence  set  out 
by  the  Townsite  Act,  that  is;  receipt  of 
the  application,  setting  aside  and 
designating  the  townsite,  making  tke 
necessary  studies  to  determine  viability 
and  extent  of  the  lands  to  be 
transferred,  submitting  the  package  for 
review  and  approval,  and  final 
processing  of  conveyance  documents  by 
the  designated  official.  In  addition,  the 
rule  would  clarify  the  temporary 
segregative  effect  of  an  order  to 
designate  a  townsite  and  the  meaning  of 
community  objectives.  Delegations  of 
authority  would  be  deleted  since  this 
was  done  by  Federal  Register  Notice  of 
January  10, 1984.  at  49  PR  1259. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  and  has  been  determined 
not  to  be  a  major  rule.  Little  or  no  effect 
on  the  economy  will  result  from  this 
regulation.  Since  the  proposed  rule 


provides  steamlined  procedures  for 
processing  townsite  applications,  time 
and  costs  to  the  Federal  Government 
and  to  other  units  of  government  in 
handling  these  cases  should  be 
significantly  reduced. 

The  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  the 
Environment  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Furthermore,  it 
would  result  in  reducing  procedures  or 
paperwork. 

The  regulation  does  not  significantly 
affect  the  environment;  therefore,  an 
environment  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

List  of  Subjects  in  36  CFR  Part  254 

National  Forests.  Public  lands — 
Acquisition  and  exchange  Public 
lands — permit.  Public  lands — sales, 
community  facilities. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Subpart  B  of  Part  2M  of 
Title  36  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised  to 
read  as  follows; 

PART  254— LANDOWNERSHIP 
ADJUSTMENTS 


Subpart  B— National  Forest  Townsites 

Sec. 

254.20  Purpose  and  scope. 

254.21  Applications. 

254.22  Designation  and  public  notice. 

254.23  Studies,  assessments,  and  approval. 

254.24  Conveyance. 

254.25  Survey. 

254.26  Appraisal. 

Authority:  Public  Law  85-569:  72  Stat.  438; 
16  U.S.C.  478a.  at  amended  by  sec.  213,  Pub. 
L  94-579:  90  Stat  2743;  43  U.S.C.  1722. 


Subpart  B— National  Forest  Townsites 
§  2S4.20    Purpose  and  scope. 

(a)  A  Forest  Service  official  may  upon 
application  set  aside  and  designate  for 
tov.Tisite  purposes  up  to  640  acres  of 
National  Forest  System  lands  adjacent 
to  or  continguous  to  an  established 
community  in  Alaska,  Arizona. 
California.  Colorado.  Idaho,  Montana. 
Nevada,  New  Mexico,  Oregon,  Utah, 
Washington,  and  Wyoming. 

(b)  National  Forest  System  lands, 
needed  by  the  community,  may  be  sold 
under  the  Townsite  Act,  only  if  those 
lands  would  serve  indigenous 
community  objectives  that  outweigh  the 
public  objectives  and  values  of  retaining 
the  lands  in  Federal  ownership: 


.  (1)  Acceptabk  indigenous  community 
objectives  include,  but  are  not  limited 
to,  space  for  housing  and  service 
industries,  expansion  of  existing 
economic  enterprises,  new  industries 
utilizing  local  resources  and  skills, 
public  schools,  public  health  facilities, 
community  parks,  and  other  intensive 
recreation  areas  for  local  citizens. 

(2)  Unacceptable  objectives  include, 
but  are  not  Umited  to,  intensive 
commercial  enterprises  or  new 
industries  that  would  change  the 
character  of  the  local  community,  and 
housing  projects  to  attract  seasonal  or 
other  outside  occupants. 

§  254.21     Applications. 

(a)  An  application  to  purchase 
National  Forest  System  lands — 

(1)  Must  be  made  by  designated 
official(s)  authorized  to  do  business  in 
the  name  of  a  county,  city,  or  local 
governmental  subdivision; 

(2)  May  be  in  the  form  of  a  letter, 
ordinance,  or  resolution: 

(3)  Must  be  filed  with  the  District 
Ranger  or  the  Forest  Supervisor  for  the 
National  Forest  area  in  which  the  lands 
are  situated;  and 

(4)  Must  be  limited  to  640  acres  or  less 
adjacent  to  an  established  community. 

(b)  An  application  must  be 
accompanied  by — 

(1)  A  description  of  the  land  desired; 
and 

(2)  A  development  plan,  consisting  of 
a  narrative  statement  and  m.ap,  which 
gives  a  detailed  description  of  the 
intended  use  of  the  site  and  how 
essential  community  needs  will  be  met 
by  the  purchase. 

§  254.22    Designation  and  put>Uc  notice. 

(a)  A  Forest  Service  official  must— 

(1)  Ensure  the  application  meets  the 
requirements  of  §§  254.20  and  254.21; 

(2)  Process  an  order  to  set  aside  and 
designate  the  lands  for  townsite 
purposes;  and 

(3)  Transmit,  where  applicable,  a  copy 
of  the  designation  order  to  the  State 
Director,  Bureau  of  Land  Management. 

(b)  The  designation  order  will 
segregate  the  lands  from  entry  as  long 
as  the  application  remains  in  force. 

(c)  The  designation  order  does  not 
preclude  other  compatible  land 
adjustments  under  the  Secretary's 
authority  within  the  area  set  aside. 

(d)  A  Forest  Service  official  must 
prepare  a  public  notice  of  the  proposed 
townsite  sale  to  be  inserted  once  a  week 
for  4  consecutive  weeks  in  a  local 
newspaper: 

(1)  The  notice  shall  include 
descriptive  information  on  the  proposed 
townsite  sale  and  identify  the  applicant 
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and  responsible  Forest  Service  official: 
and 

(2)  A  period  of  45  days,  from  first  date 
of  publication,  must  be  provided  for 
accepting  public  comments. 

S  254.23    Studies,  assessments,  and 
approval. 

(a)  After  initial  public  notice  has  been 
published,  a  Forest  Service  official  must 
conduct  the  necessary  studies  and 
assessments  to — 

(1)  Determine  if  the  lands  applied  for 
are  essential  for  community  needs 
resulting  from  growth  and  from  the  need 
to  improve  and  modernize  community 
facilities  and  services: 

(2)  Determine  if  lands  applied  for 
would  serve  indigenous  community 
objectives  that  outweigh  other  public 
objectives  and  values  which  would  be 
served  by  maintaining  such  a  tract  in 
Federal  ownership; 

(3)  Determine  if  the  sale  would 
substantially  affect  or  impair  important 
scenic,  wildlife,  environmental, 
historical,  archeological.  or  cultural 
values: 

(4)  Evaluate  the  applicability  of  public 
comments; 

(5)  Identify  the  extent  of  valid  existing 
rights  and  uses;  and 

(6)  Determine  if  zoning  ordinances, 
convenants,  or  standards  are  needed  to 
protect  adjacent  National  Forest  land 
and  to  protect  or  mitigate  valid  existing 
rights  and  uses. 

(b)  Upon  approval,  the  authorized 
Forest  Service  official  shall  process  the 
conveyance  pursuant  to  §§  254.24, 
254.25,  and  254.26. 

(c)  Upon  disapproval,  a  Forest  Service 
official  shall — 

(1)  Notify  the  applicant  in  writing  of 
the  reasons  the  proposal  is  not 
acceptable;  and 

(2)  Inform  the  applicant  of  alternate 
proposals  under  other  authorities  and/or 
appeal  rights. 

§  254.24    Conveyance. 

(a)  Conveyance  of  the  approved 
fract(s)  may  be  made  by  a  single 
transaction  or  by  multiple  transactions 
spread  over  a  period  of  time  in 
accordance  with  a  prearranged 
schedule.     " 

(b)  The  authorized  Forest  Service 
official  shall — 

(1)  Execute  and  convey  title  to  the 
townsite  tract{s)  by  quitclaim  deed; 

(2)  Ensure  deeds  are  free  of  terms  and 
convenants,  except  those  deemed 
necessary  to  ensure  protection  of 
adjacent  National  Forest  System  land 
and/or  valid  existing  rights  and  uses; 
and 

(3)  Deliver  executed  deeds  to  the 
governmental  body  upon — 


(i)  Adoption  of  zoning  ordinance  and 
development  plan  if  found  necessary: 
and 

(lij  Notice  from  the  authorized  Forest 
Service  Fiscal  Agent  that  payment  of 
fair  market  value  has  been  received. 

§254.25    Survey. 

The  authorized  Forest  Service  official 
shall  conduct  or  provide  for  the 
necessary  tract  survey  and  boundary 
posting  of  National  Forest  System  land. 

§  254.26.    Appraisal. 

Fair  market  value  of  townsite  tracts 
shall  be  determined  following  Forest 
Service  appraisal  procedures  and  the 
Uniform  Standards  for  Federal 
Acquisitions 

Dated:  August  2a  1964. 

Dougla*  W.  MacCleery, 

Deputy  Assistant  Secretary  for  Natural 
fiesources  and  Environment 

|FR  Doc  8*-245S0  Filed  »-14-d4  »:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-5-FRL-2670-7) 

Approval  and  Promulgation  of 
Implementation  Plans;  lllinola 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  USEPA  proposes  to  approve 
a  revision  to  the  Illinois  State 
implementation  Plan  (SIP)  for  ozone. 
The  revision,  if  finally  approved,  will 
provide  for  an  extended  compliance 
schedule  for  St.  Charles  Manufacturing 
Company  (St.  Charies)  located  in  St. 
Charles,  Kane  County,  Illinois.  This  SIP 
will  allow  St.  Charies  additional  time  to 
reformulate  their  high  solids  coatings. 
This  action  is  taken  in  response  to  an 
August  15. 1983,  request  from  the  State 
of  Illinois. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  October  17, 1984. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review.  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan.  at  (312) 
353-0396  before  visiting  the  Region  V 
office). 

Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 

Illinois  Environmental  Protection 
Agency  Division  of  Air  Pollution 


Control,  2200  Churchill  Road, 
Springfield,  Illinois  62706 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  five  copies  if  possible): 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26)  USEPA.  Region  V,  230 
South  Dearborn,  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan,  (312)  353-0396. 

SUPPLEMENTARY  INFORMATION:  On 

August  15. 1983,  Illinois  Environmental 
Protection  Agency  (lEPA)  submitted  a 
proposed  revision  to  its  ozone  SIP  for  St. 
Charles'  three  spray  paint  booths  and 
two  bake  ovens  which  are  located  in  the 
Chicago  ozone  demonstration  area.  This 
proposed  revision  is  in  the  form  of  a 
June  16. 1983.  Opinion  and  Order  of  the 
Illinois  Pollution  Control  Board  (EPCB) 
Number  PCB  82-156.  It  grants  a  variance 
form  the  existing  SIP  requirement  until 
October  31, 1983. 

Under  the  existing  federally  approved 
SIP,  each  metal  coating  operation  at  St. 
Charles  is  subject  to  the  emission 
control  requirements  contained  in  Rule 
205  of  Chapter  2  (Air  Pollution)  of  the 
IPCB  Rules  and  Regulations.  IPCB  Rule 
205(n)(l)(G)  limiU  volatile  organic 
compound  (VOC)  emissions  from  metal 
furniture  coating  operations  to  3.0 
pounds  per  gallons  of  coating  (excluding 
water).  Rule  205(j)  stipulates  that  final 
compliance  is  required  by  December  31. 
1982 

In  lieu  of  the  compliance  date 
contained  in  the  existing  federally 
approved  SIP.  the  State  is  proposing  an 
extended  compliance  schedule  for  SL 
Charles.  St.  Charles  is  a  metal  coating 
facility  that  used  approximately  28.760 
gallons  of  coating  in  1982  in  their  metal 
furniture  operations.  The  average  VOC 
content  of  these  coatings  was  stated  to 
be  3.48  pounds  of  VOC  per  gallon. 

Therefore,  the  Board  conditioned  this 
variance  such  that  during  the  period  of 
the  variance,  the  average  yearly  VOC 
content  from  metal  furniture  coating 
operations  should  not  exceed  3.48 
pounds  per  gallon  (excluding  water). 

St.  Charles  claims  it  has  been  unable 
to  comply  with  the  December  31, 1982, 
compliance  schedule  because 
acceptable  alternate  high  solids  paints 
for  its  non-acid  resistant  paint  lines  has 
not  been  developed.  The  company  has 
worked  closely  with  its  suppliers  since 
June  1979,  to  develop  the  necessary 
reformulations.  Although  it  was  able  to 
achieve  compliance  in  its  acid  resistant 
paint  line  by  June  1982,  the  company  i 

claims  that  unexpected  technical 
problems  delayed  final  compliance  by       1 
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some  of  its  non-acid  resistant  and 
custom  color  paints. 

As  of  October  15, 1982.  St.  Chaiies 
was  in  the  following  position  on  its  three 
paint  kaes: 

Non-Acid 

SL  Charles  has  approved  eight  (of  18) 
non^cid  colors  from  one  of  its  coating 
suppliers.  Together  with  that  supplier, 
St.  Charles  expected  to  complete  the 
development,  testing  and  approval  of 
the  remaining  ten  colors  by  die  end  of 
January  1983. 

Acid  Resistant  Paint  Line 

SiHce  June  of  1982,  all  acid  resistant 
paint  used  in  St.  Charles  production  has 
been  at  3.0  pounds  VOC  per  gallon  or 
lower. 

Primer  Higher  Solids 

There  was  sufficient  progress  from 
two  of  its  coating  suppliers  that  St. 
Charles  was  anticipating  having 
acceptable  primers  with  higher  solids  by 
January  1982. 

Customer  Colors 

One  of  its  suppliers  is  working  on  a 
higher  soHds  paint  Hne  for  special 
colors. 

In  die  March  20, 1984  Federal  Register 
(49  FR  10277),  USEPA  proposed  to 
disapprove  the  SIP  revision  for  St. 
Charles  because  the  Illinois  Ozone  SIP 
lacked  an  approvable  attainment 
demonstration  for  the  Chicago 
nonattainment  area.  The  attairunent 
demonstration  contained  in  the  State's 
1982  ozoae  SIP  was  proposed  for 
disapproval  in  the  February  3, 1983. 
Fedend  Begistat. 

During  the  3e-<ky  coaunent  period  on 
this  notice  of  proposed  nilemaking. 
USEPA  Koeived  cne  comment. 

ComrnenL  Suba^itted  April  19. 1864, 
by  die  lEPA.  I^A  believes  diat  %te 
reasons  discuased  by  USEPA  for 
disapproval  of  the  propoaed  compliance 
schedule  in  die  March  20, 1984.  Notice  of 
Propeeed  Ridemakiog  no  loager  exist 
because  the  State  'kas  submitted  to 
USEPA  an  approvable  ozone  aftaiximent 
demonstration  for  the  Chicago  area. 
USEPA  should,  therefore,  approve  the 
proposed  changes.  The  State  believes  a 
reproposal  of  the  rulemaking  is  not 
necessary.  USEPA  can  and  should 
finally  approve  the  compliance  schedule 
changes  as  proposed  by  lEPA.  Tf. 
however,  there  are  alternative  grounds 
for  disapproval  not  stated  in  the  March 
20. 1984  Notice,  flie  State  believes 
USEPA  should  supplement  its  proposed 
rulemaking  and  identify  and  addresses 
these  grounds. 

USEPA  Response:  The  St.  diaries 
proposed  rulemaking  is  being 


supplemented  because  USEPA  hes 
reversed  its  March  »,  1964,  proposed 
action  and  is  based  upon  different 
issues.  U^IPA  is  today  vrithdrawing  the 
March  20, 1984,  proposal  as  it  applies  to 
the  St.  Charles  plant  and  is  reproposing 
to  approve  the  revision  for  this  plant. 
USEPA  agrees  with  the  State  that 
because  the  State  has  submitted  an 
approvable  ozone  attainment 
demonstration  for  the  Chicago  area,  this 
is  no  longer  a  basis  for  disapproving  the 
compliance  data  extenaon  for  St. 
Charles. 

St.  Charles  is  located  in  a 
nonattainment  area  for  ozone,  which 
has  received  an  extension  through  1987 
to  comply  with  the  ozone  national 
ambient  air  quality  standards.  The  VOC 
emissions  from  St.  Charles  will  not 
interfere  with  reasonable  further 
progress  because  Illinois'  revised 
attainment  demonstration  has  a  growth 
margin  well  in  excess  of  that  required  to 
accommodate  this  extension  request. 

USEPA  has  determined  that  St. 
Charles  has  provided  substantia! 
documentation  demonstrating  that  they 
have  been  expeditiously  pursuing 
reformulation  to  high  solids  coatings 
since  June  1979.  In  addition,  the 
company  has  achieved  considerable 
success  in  its  reformulation  program 
and,  based  upon  its  submittal,  it  appears 
likely  that  the  company's  program  will 
result  in  final  compliance.  USEPA 
proposes  approval  of  the  comphance 
date  extension  for  the  metal  furniture 
coating  operations  at  the  St.  Charles 
plant  as  a  revision  to  the  Illinois  ozone 
SIP.  USEJ^A  will  not  take  final  action  on 
this  revision  until  it  approves  the  State's 
ozone  attainment  demonstration  for  the 
Chicago  area. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  supplemental 
proposed  rulemaking.  Public  comments 
received  on  or  before  (30-days  from 
publication)  will  be  considered  in 
USEPA's  final  nilemaking.  All  comments 
will  be  available  for  inspection  during 
normal  business  hours  at  the  Region  V 
office  at  the  front  of  this  notice. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control,  Ozone  Sulphur 
oxides  Nitrogen  dioxide.  Lead 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbon. 


(Sec.  110,  T72  and  3m(a)  oT  the  tZIean  Air  Act, 
as  amended  (42  U.S.C.)  7410,  7502.  and 
7601(a)) 

Dated:  Angnst  2, 1884 
Alan  Levin, 

Acting  Regional  Administratir. 

|FR  Doc  84-24370  Filed  9-14-84;  8:4S  «in| 
BILUNQ  COOC 


40  CFR  Part  52 

(A-5-FRL-2671-3] 

Approval  and  Promutgation  of 
Implementation  Plans;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 


summary:  USEPA  is  proposing  to 
approve  a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  ozooe. 
The  revision,  if  finally  approved,  wiM 
provide  for  an  extended  coaipbance 
schedule  for  Getty  Synthetic  Fuels, 
Incorporated  (Getty)  located  in  Cook        , 
County,  Illinois.  This  revision  will  aQow 
Getty  additional  time  to  modify  and  test 
their  new  methane  recovery  process 
unit.  This  action  is  taken  in  response  to 
a  March  14, 1983,  request  from  the  State 
of  Illinois. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  October  17, 1984. 
ADDRESSES:  Cc^ies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review.  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  {312J 
353-0396,  before  visting  die  Region  V 
office). 

Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
IlUnois  60604 
Illinois  Environmental  ProtectJon 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield,  Illinois  62786. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  Gary  Gulezian, 
Chief.  Regulatory  Analysis  Section,  Air 
and  Radiation  Branch  {5AR-26),  USEPA, 
Region  V,  230  South  Dearborn,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  McMahan  (312)  353-0396. 
SUPPt^MENTABY  INFORMATION:  On 
March  14. 1983,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  Te vision  to 
its  ozone  SIP  for  Getty's  methane 
recovery  unit  at  the  C.I.D.  landfill  in 
Calumet  City,  which  is  located  in  tte 
Chicago  ozone  demonstration  area.  This 
proposed  revision  is  in  the  form  of  a 
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-  Februarjj  10. 1983.  Opinion  and  Order  of 
the  Illinois  Pollution  Control  Board 
(IPCB)  Number  PCB  81-171.  It  grants  a 
variance  from  the  existing  SIP 
requirements  until  October  1, 1983,  and 
provides  a  legally  enforceable 
compliance  schedule. 

Under  the  existing  federally  approved 
SIP,  this  methane  recovery  unit  is 
subject  to  the  emission  controls 
requirements  contained  in  Rule  205  of 
Chapter  2  (Air  Pollution)  of  the  IPCB 
Rules  and  Regulations.  IPCB  Rule  205(f) 
limits  organic  material  emissions  to  8 
pounds  per  hour  from  any  emission 
source.  Rule  205(j)  stipulates  that  final 
compliance  with  rule  205(f)  was  required 
by  December  31. 1973,  for  existing 
sources.  Compliance  was,  therefore, 
required  by  Getty  upon  start-up  in  1981. 

In  lieu  of  immediate  compliance,  the 
State  is  proposing  an  extended 
compliance  schedule  for  Getty's 
methane  recovery  unit.  Getty  had 
encountered  several  difficulties  with 
their  methane  recovery  process. 

These  start-up  problems  were 
believed  to  be  caused  by  higher 
concentrations  than  anticipated  of 
certain  heavy  hydrocarbons  in  the  C.I.D. 
landfill  gas  and  unexpected  equipment 
limitations.  Getty,  therefore,  required 
additional  time  to  make  necessary 
process  modifications. 

USEPA's  review  of  a  September,  1983. 
stack  test  revealed  Getty's  methane 
recovery  process  to  be  in  compliance 
with  Rule  205(f). 

The  May  11, 1984,  and  June  9, 1984. 
technical  support  document  contains  a 
detailed  discussion  of  Getty's  process 
difficulties  and  compliance  plan. 

In  the  March  20. 1984  Federal  Register 
(49  FR  10277).  USEPA  proposed  to 
disapprove  the  SIP  revision  for  the  Getty 
plant  because  the  Illinois  Ozone  SIP 
lacked  an  approvable  attainment 
demonstration  for  the  Chicago 
nonattainment  area.  The  attainment 
demonstration  contained  in  the  State's 
1982  ozone  SIP  was  proposed  for 
disapproval  in  the  February  3. 1983 
Federal  Register. 

During  the  30-day  public  comment 
period  USEPA  received  one  comment 
from  lEPA  in  response  to  the  March  20, 
1984,  Federal  Register. 

Comment:  lEPA  believes  that  the 
reasons  discussed  by  USEPA  for 
disapproval  of  the  proposed  compliance 
schedule  in  the  March  20. 1984,  Notice  of 
Proposed  Rulemaking  no  longer  exist 
because  the  State  has  submitted  to 
USEPA  an  approvable  ozone  attainment 
demonstration  for  the  Chicago  area. 
lEPA  believes  that  USEPA  should, 
therefore,  approve  the  proposed 
changes.  The  State  also  believes  a 
reproposal  of  the  rulemaking  is  not 


necessary.  USEPA  can  and  should 
'  finally  apqMOve  the  compliance  sdiedule 
changes  as  proposed  by  lEPA.  If. 
however,  there  are  alternative  grounds 
for  disapproval  not  stated  in  the  March 
20, 1984  Notice,  the  State  believes 
USEPA  should  repropose  rulemaking 
which  identifies  and  addresses  these 
grounds. 

USEPA  Response:  USEPA  is  today 
withdrawing  the  March  20, 1984. 
proposal  as  it  applies  to  the  Getty  plant 
and  is  reproposing  to  approve  the 
revision  for  this  plant.  USEPA  agrees 
that  because  the  State  has  submitted  an 
approvable  ozone  attainment 
demonstration  for  the  Chicago  area,  this 
is  no  longer  a  basis  for  disapproving  the 
compliance  date  extension. 

Proposed  Action:  USEPA  has 
determined  that  Getty  proceeded 
expeditiously  to  comply  with  Rule  205(f)- 
Therefore.  USEPA  is  proposing  approval 
of  Getty's  extended  compliance 
schedule  to  October  1. 1983.  USEPA  will 
not  take  final  action  on  this  revision 
until  it  approves  the  State's  ozone 
attainment  demonstration  for  the 
Chicago  area. 

USEPA  is  providing  a  30-day 
comment  period  on  this  notice  of 
proposed  rulemaking.  Public  comments 
received  on  or  before  October  17, 1984 
will  be  considered  in  USEPA's  final 
rulemaking.  All  comments  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  office  at 
the  front  of  this  notice. 

Under  5  U.S.C  section  eQ5(b).  the 
administrator  has  certified  that  SIP 
approvals  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  (45  FR 
8709)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees,  lia  172  and  301(a)  of  the  Clean  Air 
Act  as  amended  (42  U.S.C.  7410.  7502,  and 
7601(8))). 

Dated:  August  Z,  1984. 
Alan  Levin, 
Acting  Regional  Administrator. 
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40  CFR  Part  S2 
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PropoMd  Appravil  of  RavWeiw  of  Iht 
Maryland  Stale  I 


AOENCV:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMAKv:  The  Maryland  Air 
Management  Administration  (MAMA) 
has  submitted  amendments  to  its  air 
pollution  control  regulations  and  has 
requested  that  they  be  reviewed  and 
processed  by  EPA  as  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP). 

EPA  is  proposing  approval  of  these 
revisions,  which  consist  of  amendments 
to  the  Code  of  Maryland  Regulation 
(COMAR)  under  th«  "Administrative 
Provisions"  and  "Control  of  Iron  and 
Steel  Production  Installations"  Sections 
of  COMAR  10.18,01  and  lO.iaiO, 
respectively.  This  decision  is  based  on  a 
determination  that  the  amendments 
meet  the  requirements  of  section 
110(a)(2)  of  the  Qean  Air  Act  and  40 
CFR  Part  51. 

DATE:  EPA  must  receive  any  conunents 
on  or  before  October  17. 1984. 

ADDRESSES:  Copies  of  the  proposed  SIP 
revision,  as  well  as  accompanying 
support  docimientation  submitted  by  the 
MAMA,  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 

U.S.  Environmental  Protection  Agency. 

Region  III.  Air  Management  Division. 

Curtis  Building,  8th  &  Walnut  Streets. 

Philadelphia,  PA  19106.  Attn:  James  B. 

Topsale.  P.E. 
Maryland  Department  of  Health  & 

Mental  Hygiene,  Air  Management 

Administration,  201  W.  Preston  Street 

Baltimore.  MD  21201,  Attn:  George  P. 

Ferreri. 

Ail  comments  should  be  submitted  to 
James  E.  Sydnor  at  the  EPA.  Region  III 
address  listed  above.  Please  reference 
the  EPA  Docket  number  found  in  the 
heading  of  this  Notice  in  any 
correspondence. 

FOR  RIRTMCR  WFOWMATION  CONTACT: 

Mr.  James  B.  Topsale.  (3AM13),  215/597- 
4553  at  the  EPA,  Region  III  address 
indicated  above. 

SUPPLEMENTARY  INFORMATION:  On 

February  13, 1984  EPA  received  COMAR 
amendments  which  change  the  State's 
stationary  source  stack  testing 
procedures  document  and  correct  a 
procedural  defect  in  the  incorporation 
by  reference  of  the  procedures  for 
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observing  and  evaluating  visible 
emissions  from  iron  and  steel  facilities. 
The  MAMA  provided  proof  that,  after 
adequate  public  notice,  public  hearings 
were  held  on  October  3,  4,  and  5, 1983 
regarding  the  amendments.  The  MAMA 
is  amending  stack  testing  procedures 
referenced  in  COMAR  10.18.01.04  (Test 
Methods  for  Stationary  Sources, 
Maryland  State  Bureau  of  Air  Quality 
and  Noise  Control.  March  1976)  and  in 
COMAR  10.18.10.07  (Stack  Test  Methods 
for  Stationary  Sources,  TM  No.  73-116. 
amended  November  1980)  to  include 
additional  tests  and  make  certain 
wording  and  organizational  changes. 
The  two  separate  stack  test  method 
documents  are  now  combined  into  one. 
Air  Management  Administration 
Technical  Memorandum,  AMA  TM  83- 
05,  "Stack  Test  Methods  for  Stationary 
Sources",  revised  June  1983.  Additional 
test  procedures  are  provided  in  AMA 
TM  83-05  for  asphalt  processing  and 
roofing  plants  (Method  1005A),  coke 
oven  quench  tower  cooling  water 
(Method  1013),  and  fluorides  from 
aluminum  production  plants  (Method 
1014).'  Also,  several  wording  and  format 
changes  were  made  from  the  original 
documents  to  clarify  certain 
measurements,  eliminate  confusion  with 
comparable  EPA  test  methods,  and  to 
provide  a  more  efficient  means  of 
making  future  changes.  Method  1013 
was  originally  approved  by  EPA  on  June 
18, 1982.  when  the  Agency  revised 
Maryland's  SIP  to  include  iron  and  steel 
industry  regulations.  Method  1013  was 
part  of  the  AMA  TM  81-04  which 
specified  the  testing  and  observation 
procedures  to  determine  compliance 
with  the  regulations.  For  measuring  the 
level  of  total  dissolved  solids  in  quench 
make-up  water.  Method  1013  references 
procedure  No.  208B  described  in  the 
fourteenth  edition  of  Standard  Methods 
for  Examination  of  Water  and 
Wastewater.  This  method  requires  that 
the  filter  used  in  the  analysis  be  dried  to 
180  °C.  The  test  procedure  differs  from 
that  which  EPA  has  more  recently 
endorsed,  i.e..  State  of  Indiana  Coke 
Battery  Regulations  approved  on 
December  6,  1983  (48  FR  54612).  EPA 
believes  that  ASTM  D  1888,  Method  A, 
or  its  equivalent.  Standard  Method  No. 
208C,  is  generally  a  more  appropriate 
test  procedure  because  it  requires  that 
the  filter  be  dried  to  103-105  °C.  At  this 
lower  temperature,  some  materials 
which  are  volatilized  in  Method  No. 


'  The  approvabilily  of  Method  1014  is  addressed 
in  a  separate  proposed  Notice  for  a  Marvland  111(d) 
Plan  appearing  in  the  Federal  Regislar  on  Auoust  27 
1964  (49  FR  33905). 


208B  will  remain  on  the  filter.  In  this 
particular  situation  in  Maryland, 
however,  only  one  steel  facility  is 
affected.  The  make-up  water  used  at 
that  facility  is  not  high  in  volatile  matter 
content.  Therefore,  in  this  situation  the 
reference  to  Standard  Method  No.  208B 
is  acceptable. 

Also,  as  part  of  this  amendment,  the 
.MAMA  is  correcting  a  procedural  defect 
in  the  incorporation  by  reference  into 
COMAR  10.18.10.07  of  the  Air 
Management  .Administration  Technical 
Memorandum,  AMA  TM  81-04, 
"Procedures  for  Observing  and 
Evaluating  Visible  Emissions  from 
Stationary  Sources",  dated  May  1981. 
No  changes  are  being  made  in  this 
technical  memorandum,  except  as  noted 
above,  and  this  action  is  only  necessary 
to  ensure  that  the  document  has  been 
properly  incorporated  by  reference  into 
the  Code  of  Maryland  Regulations. 

EPA  Evaluation/Approval 

The  Regional  Administrator's  decision 
to  propose  approval  of  this  SIP  revision 
is  based  on  a  determination  that  the 
amendments  meet  the  requirements  of 
section  110(a)(2)  of  the  Clean  Air  Act 
and  40  CFR  Part  51  Requirements  for 
Preparation,  Adoption  and  Submittal  of 
State  Implementation  Plans.  The  public 
is  invited  to  submit  to  the  address  stated 
above,  comments  on  whether  the 
proposed  amendment  to  the  MAMA's 
air  pollution  control  regulations  should 
be  approved  as  a  revision  to  the 
Maryland  SIP.    • 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  US.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  48  FR 
9809). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations. 

(42  U.S.C.  7401-7642) 

Dated;  September  5. 1984. 
Stanley  L.  Laskowski, 
Regional  Administrator. 
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40  CFR  Part  60 

rAD-FRL-2671-2] 

Standards  of  Performance  for  New 
Stationary  Sources;  Opacity 
Provisions;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule:  correction. 

summary:  This  document  corrects 
typographical  errors  and  errors  in  the 
amendatory  language  in  the  proposed 
opacity  provisions  in  40  CFR  Part  60  that 
appeared  at  page  30676  in  the  Federal 
Register  on  Tuesday,  July  31, 1984  (49  FR 
30676). 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bell,  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  (919)  541-5624. 

Dated:  September  10,  1984. 
foseph  A.  Cannon, 
Assistant  Administrator. 

The  following  corrections  are  made  in 
the  Federal  Register  document  84-20104 
appearing  at  page  30676  in  the  issue  of 
July  31.  1984: 

1.  On  page  30676,  third  column,  the 
22nd  line  from  the  bottom,  "The"  should 
have  read  "the." 

2.  On  page  30677,  second  column,  the 
amendatory  language  is  corrected  to 
read  as  follows:  "It  is  proposed  that  40 
CFR  Part  60  be  amended  by  adding 
paragraph  (a)(6)  to  §  60.7;  by  adding  a 
new  sentence  inserted  after  the  current 
first  two  sentences  in  paragraph  (b)  to 
§  60.11:  and  also  to  §  60.11,  by  revising 
paragraph  (e)(1)  and  by  replacing  the 
first  sentence  with  two  new  sentences  in 
paragraph  (e)(2)  to  read  as  follows:" 

§60.11    [Corrected! 

3.  On  the  same  page,  in  the  third 
column,  §  60.11(b)  is  corrected  by 
adding  three  asterisks  immediately 
following  the  sentence. 

4.  In  the  same  column,  §  60.11(e)(1),  in 
the  16th  line,  "as"  should  have  read 
"at." 

5.  In  the  same  column,  §  60.11(e)(2)  in 
the  16th  line,  "results.  If  should  have 
read  "results,  if;  and  in  the  19th  line, 
three  asterisks  should  be  inserted  at  the 
end  of  the  line, 

IFR  Doc.  84-24495  Filed  9-14-84;  8-45  afn| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart11 

Setttement  and  Payment  of  Claims  to 
Employees  for  Damage  or  Loss, 
Personal  Property 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Proposed  rule  ., 

SUMMARY:  This  proposed  regulation 
amends  FEMA  claims  regulation  by 
adding  a  new  Subpart  D  which  specifies 
the  procedures  by  which  the  Director  of 
FEMA  will  settle  and  pay  claims  of 
employees  of  FEMA  amounting  to  not 
more  than  $25,000  for  damage  to  or  loss 
of  personal  property  incident  to  their 
service  in  FEMA. 

date:  Comments  should  be  submitted 
on  or  before  November  16. 1984. 
ADDRESS:  Comments  should  be  sent  to 
Rules  Docket  Clerk.  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  Room  840,  500  C 
Street  SW.,  Washington.  D.C.  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Brock,  Office  of  General 
Counsel,  at  (202)  287-0378. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  concerning  personnel  claims 
are  similar  to  those  of  other  federal 
agencies. 

This  regulation  is  not  a  major  rule 
within  the  Term  of  Executive  Order 
12291,  nor  does  it  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Hence,  no 
regulatory  analyses  have  been  prepared. 
It  deals  with  administrative  matters  and 
has  no  impact  on  the  environment,  and 
is  within  categorical  exemptions  to  the 
preparation  of  environmental  documents 
required  under  44  CFR  Part  10. 

The  regulation  contains  informative 
collection  requirements.  These  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  are  to  be 
directed  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attn:  FEMA 
Desk  Officer,  Room  3201,  New  Executive 
Office  Building.  Washington.  D.C.  20503. 

List  of  Subjects  in  44  CFR  Part  11 

Administrative  practices  and 
procedures.  Claims. 

Accordingly.  Chapter  I.  Subchapter  A. 
Part  11  of  Title  44,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended; 

1.  By  adding  new  Subpart  D  as 
follows: 


PART  11 -CLAIMS 

Subpart  D— Parsonnai  Claims  Ragulations 

Sec 

11.70  Scope  and  purpose. 

11.71  Clainuintk. 

11.72  Time  linutation*. 

11.73  Allowable  claims. 

11.74  Claims  not  allowed. 

11.75  Claims  involving  carriers  and  insurers. 

11.76  Claims  procedures. 

11.77  Settlement  of  claims. 

11.78  Computation  of  amount  of  award. 

11.79  Attorney's  fees. 

Authority:  31  U.S.C.  3721. 

Subpart  D— Personnel  Claims 
Regulations 

§11.70    Scopa  and  purposa. 

(a)  T^e  Director.  Federal  Emergency 
Management  Agency  (FEMA).  is 
authorized  by  31  U.S.C.  3721  to  settle 
and  pay  (including  replacement  in  kind) 
claims  of  officers  and  employees  of 
FEMA,  amounting  to  not  more  than 
$25,000  for  damage  to  or  loss  of  personal 
property  incident  to  their  service. 
Property  may  be  replaced  in-kind  at  the 
option  of  the  Government.  Claims  are 
payable  only  for  such  types,  quanti'ies. 
or  amounts  of  tangible  personal  property 
(including  money)  as  the  approving 
authority  shall  determine  to  be 
reasonable,  useful,  or  proper  under  the 
circumstances  existing  at  the  time  and 
place  of  the  loss.  In  determining  what  is 
reasonable,  useful,  or  proper,  the 
approving  authority  will  consider  the 
type  and  quantity  of  property  involved, 
circumstances  attending  acquisition  and 
use  of  the  property,  and  whether 
possession  or  use  by  the  claimant  at  the 
time  of  damage  or  loss  was  incident  to 
service. 

(b)  The  Government  does  not 
underwrite  all  personal  property  losses 
that  a  claimant  may  sustain  and  it  does 
not  underwrite  individual  tastes.  While 
the  Government  does  not  attempt  to 
limit  possession  of  property  by  an 
individual  payment  for  damage  or  loss 
is  made  only  to  the  extent  that  the 
possession  of  the  property  is  determined 
to  be  reasonable,  useful,  or  proper.  If 
individuals  possess  excessive  quanbties 
of  items,  or  expensive  items,  they  should 
have  such  property  privately  insured. 
Failure  of  ihe  claimant  to  comply  with 
these  procedures  may  reduce  or 
preclude  payment  of  the  claim  under 
this  subpart. 

§11.71    Claimants. 

(a)  A  claim  pursuant  to  this  subpart 
may  only  be  made  by:  (1)  An  employee 
of  FEMA;  (2)  a  former  employee  of 
FEMA  whose  claim  arises  out  of  an 
incident  occurring  before  his/her 


separation  from  FEMA;  (3)  survivors  of 
a  person  named  in  paragraph  (a)(1)  or 
(2)  of  this  sectioa  in  the  following  order 
of  precedence:  (i)  Spouse;  (ii)  children: 
(iii)  father  or  mother,  or  both  or  (iv) 
brothers  or  sisters,  or  both;  (4)  the 
authorized  agent  or  legal  representative 
of  a  person  named  in  paragraphs  (a)  (1). 
(2).  and  (3)  of  this  section. 

(b)  A  claim  may  not  be  presented  by 
or  for  the  benefit  of  a  subrogee, 
assignee,  conditional  vendor,  or  other 
third  party. 

§11.72    Time  Umttationa. 

fa)  A  claim  under  this  part  may  be 
allowed  only  if  it  is  in  writing,  specifies 
a  sum  cert£iin  and  is  received  in  the 
Office  of  General  Counsel,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472:  (1)  Within  2 
years  after  it  accrues;  (2)  or  if  it  cannot 
be  filed  within  the  time  limits  of 
paragraph  (a)(1)  of  this  section  because 
it  accrues  in  time  of  war  or  m  time  of 
armed  conflict  in  which  any  anned  force 
of  the  United  States  is  engaged  or  if  such 
a  war  or  armed  conflict  intervenes 
within  2  years  after  the  claim  accrues, 
when  the  claimant  shows  good  cause, 
the  claim  may  be  filed  within  2  years 
after  the  cause  ceases  to  exist  but  not 
more  than  2  years  after  termination  of 
the  war  or  armed  conflict. 

(b)  For  purposes  of  this  subpart,  a 
claim  accrues  at  the  time  of  the  accident 
or  incident  causing  the  loss  or  damage, 
or  at  such  time  as  the  loss  or  damage 
should  have  been  discovered  by  the 
claimant  by  the  exercise  of  due 
diligence. 

§11.73    Allowatita  dalms. 

(a)  A  claim  may  be  allowed  only  if:  (1) 
The  damage  or  loss  was  not  caused 
wholly  or  partly  by  the  negligent  or 
wrongful  act  of  the  claimant,  his/her 
agent,  the  members  of  his/her  family,  or 
his/her  private  employee  (the  standard 
to  be  applied  is  that  of  reasonable  care 
under  the  circumstances):  and  (2)  the 
possession  of  the  property  lost  or 
damaged  and  the  quantity  possessed  is 
determined  to  have  been  reasonable, 
useful,  or  proper  under  the 
circumstances;  and  (3)  the  claim  is 
substantiated  by  proper  and  convmcmg  . 
evidence. 

(b)  Claims  which  are  otherwise 
allowable  under  this  subpart  shall  not 
be  disallowed  solely  because  the 
property  was  not  in  the  possession  of 
the  claimant  at  the  time  of  the  damage 
or  loss,  or  solely  because  the  claimant 
was  not  the  legal  owner  of  the  property 
for  which  the  claim  is  made.  For 
example,  borrowed  property  may  be  the 
subject  of  a  claim. 
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(c)  Subject  to  the  conditions  in 
paragraph  (a)  of  this  section,  and  the 
other  provisions  of  this  subpart,  any 
claim  for  damage  to,  or  loss  of,  personal 
property  incident  to  service  with  FEMA 
may  be  considered  and  allowed.  The 
following  are  examples  of  the  principal 
types  of  claims  which  may  be  allowed, 
unless  excluded  by  S  11.74. 

(1)  Property  loss  or  damage  in 
quarters  or  other  authorized  p/aces. 
Claims  may  be  allowed  for  damage  to. 
or  loss  of,  property  arising  from  fire, 
flood,  hurricane,  other  natural  disaster, 
theft,  or  other  unusual  occurrence,  while 
such  property  is  located  at: 

(i)  Quarters  within  the  50  states  or  the 
District  of  Columbia  that  were  assigned 
to  the  claimant  or  otherwise  provided 
in-kind  by  the  United  States;  or 

(ii)  Any  warehouse,  office,  working 
area,  or  other  place  (except  quarters) 
authorized  for  the  reception  or  storage 
of  property. 

(2)  Transportation  or  travel  losses. 
Claims  may  be  allowed  for  damage  to, 
or  loss  of,  property  incident  to 
transportation  or  storage  pursuant  to 
orders,  or  in  connection  with  travel 
under  orders,  including  property  in  the 
custody  of  a  carrier,  an  agent  or  agency 
of  the  Government,  or  the  claimant. 

(3)  Motor  vehicles.  Claims  may  be 
allowed  for  automobiles  and  other 
motor  vehicles  damaged  or  lost  by 
overseas  shipments  provided  by  the 
Government.  "Shipments  provided  by 
the  Government"  means  via 
Government  vessels,  charter  of 
commercial  vessels,  or  by  Government 
bills  of  lading  on  commercial  vessels, 
and  includes  storage,  unloading,  and 
offloading  incident  thereto.  Other  claims 
for  damage  to  or  loss  of  automobiles  and 
other  major  vehicles  may  be  allowed 
when  use  of  the  vehicles  on  a 
nonreimbursable  basis  was  required  by 
the  claimant's  supervisor,  but  these 
claims  shall  be  limited  to  a  maximum  of 
$1,000.00. 

(4)  Mobile  homes.  Claims  may  be 
allowed  for  damage  to  or  loss  of  mobile 
homes  and  their  content  under  the 
provisions  of  paragraph  (c)(2)  of  this 
section.  Claims  for  structural  damage  to 
mobile  homes  resulting  from  such 
structural  damage  must  contain 
conclusive  evidence  that  the  damage 
was  not  caused  by  structural  deficiency 
of  the  mobile  home  and  that  it  was  not 
overloaded.  Claims  for  damage  to  or 
loss  of  tires  mounted  on  mobile  homes 
may  be  allowed  only  in  cases  of 
collision,  theft,  or  vandalism. 

(5)  Money.  Claims  for  money  in  an 
amount  that  is  determined  to  be 
reasonable  for  the  claimant  to  possess 
at  the  time  of  the  loss  are  payable: 


(i)  Where  personal  funds  were 
accepted  by  responsible  Government 
personnel  with  apparent  authority  to 
receive  them  for  safekeeping,  deposit, 
transmittal,  or  other  authorized 
disposition,  but  were  neither  applied  as 
directed  by  the  owner  nor  returned; 

(ii)  When  lost  incident  to  a  marine  or 
aircraft  disaster. 

(iii)  When  lost  by  fire,  flood, 
hurricane,  or  other  natural  disaster; 

(iv)  When  stolen  from  the  quarters  of 
the  claimant  where  it  is  conclusively 
shown  that  the  money  was  in  a  locked 
container  and  that  the  quarters 
themselves  were  locked.  Exceptions  to 
the  foregoing  "double  lock"  rule  are 
permitted  when  the  adjudicating 
authority  determines  that  the  theft  loss 
was  not  caused  wholly  or  partly  by  the 
negligent  or  wrongful  act  of  the 
claimant,  their  agent,  or  their  employee. 
The  adjudicating  authority  should  use 
the  test  of  whether  the  claimant  did 
their  best  under  the  circumstances  to 
protect  the  property;  or 

(v)  When  taken  by  force  from  the 
claimant's  person. 

(6)  Clothing.  Claims  may  be  allowed 
for  clothing  and  accessories  customarily 
worn  on  the  person  which  are  damaged 
or  lost: 

(i)  During  the  performance  of  official 
duties  in  an  unusual  or  extraordinary- 
risk  situation; 

(ii)  In  cases  involving  emergency 
action  required  by  natural  disaster  such 
as  fire,  flood,  hurricane,  or  by  enemy  or 
other  belligerent  action; 

(iii)  In  cases  involving  faulty 
equipment  or  defective  furniture 
maintained  by  the  Government  and  used 
by  the  claimant  required  by  the  job 
situation;  or 

(iv)  When  using  a  motor  vehicle. 

(7)  Property  used  for  benefit  of  the 
Government.  Claims  may  be  allowed  for 
damage  to  or  loss  of  property  (except 
motor  vehicles,  see  §§  11.73(c)(3)  and 
11.74(b)(13))  used  for  the  benefit  of  the 
Government  at  the  request  of,  or  with 
the  knowledge  and  consent  of,  superior 
authority  or  by  reason  of  necessity. 

(8)  Enemy  action  or  public  service. 
Claims  may  be  allowed  for  damage  to  or 
loss  of  property  as  a  direct  consequence 
of: 

(i)  Enemy  action  or  threat  thereof,  or 
combat,  guerilla,  brigandage,  or  other 
belligerent  activity,  or  unjust 
confiscation  by  a  foreign  power  or  its 
nation; 

(ii)  Action  by  the  claimant  to  quiet  a 
civil  disturbance  or  to  alleviate  a  public 
disaster  or 

(iii)  Efforts  by  the  claimant  to  save 
human  life  or  Government  property. 

(9)  Marine  or  aircraft  disaster  Claims 
may  be  allowed  for  personal  property 


damaged  or  lost  as  a  result  of  marine  or 
aircraft  disaster  or  accident. 

(10)  Government  property.  Claims 
may  be  allowed  for  property  owned  by 
the  United  States  only  when  the 
claimant  is  financially  responsible  to  an 
agency  of  the  Government  other  than 
FEMA. 

(11)  Borrowed  property.  Claims  may 
be  allowed  for  borrowed  property  that 
has  been  damaged  or  lost. 

(12)  (i)  A  claim  against  the 
Government  may  be  made  for  not  more 
than  $40,000  by  an  officer  or  employee 
of  the  agency  for  damage  to,  or  loss  of, 
personal  property  in  a  foreign  country 
that  was  incurred  incident  to  service, 
and — 

(A)  The  officer,  or  employee  was 
evacuated  from  the  country  on  a 
recommendation  or  order  of  the 
Secretary  of  State  or  other  competent 
authority  that  was  made  in  responding 
to  an  incident  of  political  unrest  or 
hostile  act  by  people  in  that  country; 
and  the  damage  or  loss  resulted  from  the 
evacuation,  incident,  or  hostile  act;  or 

(B)  The  damage  or  loss  resulted  from 
a  hostile  act  directed  against  the 
Government  or  its  officers,  or 
employees. 

(ii)  On  paying  the  claim  under  this 
subsection,  the  Government  is 
subrogated  for  the  amount  of  the 
payment  to  a  right  or  claim  that  the 
claimant  may  have  against  the  foreign 
country  for  the  damage  or  less  for  which 
the  Government  made  the  payment. 

(iii)  Amounts  may  be  obligated  or 
expended  for  claims  under  this 
subsection  only  to  the  extent  provided 
in  advance  in  appropriation  laws. 

§  11 .74    Claims  not  allowed. 

(a)  A  claim  is  not  allowable  if: 

(1)  The  damage  or  loss  was  caused 
wholly  or  partly  by  the  negligent  or 
wrongful  act  of  the  claimant,  claimant's 
agent,  claimant's  employee,  or  a  member 
of  claimant's  family; 

(2)  The  damage  or  loss  occurred  in 
quarters  occupied  by  the  claimant 
within  the  50  states  and  the  District  of 
Columbia  that  were  not  assigned  to  the 
claimant  or  otherwise  provided  in-kind 
by  the  United  States; 

(3)  Possession  of  the  property  lost  or 
damaged  was  not  incident  to  service  or 
not  reasonable  or  proper  under  the 
circumstances. 

(b)  In  addition  to  claims  falling  within 
the  categories  of  paragraph  (a)  of  this 
section,  the  following  are  examples  of 
claims  which  are  not  payable: 

(1)  Claims  not  incident  to  service. 
Claims  which  arose  during  the  conduct 
of  personal  business  are  not  payable. 
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(2)  Subrogation  claims.  Claims  based 
upon  payment  or  other  consideration  to 
a  proper  claimant  are  not  payable. 

(3)  Assigned  claims.  Claims  based 
upon  assignment  of  a  claim  by  a  proper 
claimant  are  not  payable. 

(4)  Conditional  vendor  claims.  Claims 
asserted  by  or  on  behalf  of  a  conditional 
vendor  are  not  payable. 

(5)  Claims  by  improper  claimants. 
Claims  by  persons  not  designated  in 
S  11.71  are  not  payable. 

(6)  Articles  of  extraordinary  value. 
Claims  are  not  payable  for  valuable  or 
expensive  articles,  such  as  cameras, 
watches,  jewelry,  furs,  or  other  articles 
of  extraordinary  value,  when  shipped 
with  household  goods  or  as 
unaccompanied  baggage  (shipment 
includes  storage).  This  prohibition  does 
not  apply  to  articles  in  the  personal 
custody  of  the  claimant  or  articles 
properly  checked,  provided  that 
reasonable  protection  or  security 
measures  have  been  taken,  by  the 
claimant. 

(7)  Articles  acquired  for  other 
persons.  Claims  are  not  payable  for 
articles  intended  directly  or  indirectly 
for  persons  other  than  the  claimant  or 
members  of  the  claimants'  immediate 
household.  This  prohibition  includes 
articles  acquired  at  the  request  of  others 
and  articles  for  sale. 

(8)  Property  used  for  business.  Claims 
are  not  payable  for  property  normally 
used  for  business  or  profit. 

(9)  Unserviceable  property.  Claims 
are  not  payable  for  womout  or 
unser\'iceable  property. 

(10)  Violation  of  law  or  directive. 
Claims  are  not  payable  for  property 
acquired,  possessed,  or  transported  in 
violation  of  law,  regulation,  or  other 
directive.  This  does  not  apply  to 
limitation  imposed  on  the  weight  of 
shipments  of  household  goods. 

(11)  Intangible  property.  Claims  are 
not  payable  for  intangible  property  such 
as  bank  books,  checks,  promissory 
notes,  stock  certificates,  bonds,  bills  of 
lading,  warehouse  receipts,  baggage 
checks,  insurance  policies,  money 
orders,  and  traveler's  checks. 

(12)  Government  property.  Claims  are 
not  payable  for  property  owned  by  the 
United  States  unless  the  claimant  is 
financially  responsible  for  the  property 
to  an  agency  of  the  Government  other 
than  FEMA. 

(13)  Motor  vehicles.  Claims  for  motor 
vehicles,  except  as  provided  for  by 

S  11.73(c)(3).  will  ordinarily  not  be  paid. 
However,  in  exceptional  cases, 
meritorious  claims  for  damage  to  or  loss 
of  motor  vehicles,  limited  to  a  maximum 
of  $1,000.00.  may  be  recommended  to  the 
Office  of  General  Counsel  for 
consideration  and  approval  for  payment. 


(14)  Enemy  property.  Claims  are  not 
payable  for  enemy  property,  including 
war  trophies. 

(15)  Losses  recoverable  from  carrier, 
insurer  or  contractor.  Claims  are  not 
payable  for  losses,  or  any  portion 
thereof,  which  have  been  recovered  or 
are  recoverable  from  a  carrier,  insurer 
or  under  contract  except  as  permitted 
under  §  11.75. 

(16)  Fees  for  estimates.  Claims  are  not 
normally  payable  for  fees  paid  to  obtain 
estimates  of  repair  in  conjunction  with 
submitting  a  claim  under  this  subpart. 
However,  where,  in  the  opinion  of  the 
adjudicating  authority,  the  claimant 
could  not  obtain  an  estimate  without 
paying  a  fee,  such  a  claim  may  be 
considered  in  an  amount  reasonable  in 
relation  to  the  value  for  the  cost  of 
repairs  of  the  articles  involved,  provided 
that  the  evidence  furnished  clearly 
indicates  that  the  amount  of  the  fee  paid 
will  not  be  deducted  from  the  cost  of 
repairs  if  the  work  is  accomplished  by 
the  estimator. 

(17)  Items  fraudulently  claimed. 
Claims  are  not  payable  for  items 
fraudulently  claimed.  When 
investigation  discloses  that  a  claimant, 
claimant's  agent,  claimant's  employee, 
or  member  of  claimant's  family  has 
intentionally  misrepresented  an  item 
claimed  as  to  cost,  condition,  costs  to 
repair,  etc..  the  item  will  be  disallowed 
in  its  entirety  even  though  some  actual 
damage  has  been  sustained.  However,  if 
the  remainder  of  the  claim  is  proper,  it 
may  be  paid.  This  does  not  preclude 
appropriate  disciplinary  action  if 
warranted. 

(18)  Minimum  amount.  Loss  or 
damage  amounting  to  less  than  $10. 

§11.75    Claims  Involving  carriers  and 
Insurers. 

In  the  event  the  property  which  is  the 
subject  of  a  claim  was  lost  or  damaged 
while  in  the  possession  of  a  carrier  or 
was  insured,  the  following  procedures 
will  apply:  ' 

(a)  Whenever  property  is  damaged, 
lost,  or  destroyed  while  being  shipped 
pursuant  to  authorized  travel  orders,  the 
owner  must  file  a  written  claim  for 
reimbursement  with  the  last  commercial 
carrier  known  or  believed  to  have 
handled  the  goods,  or  the  carrier  known 
to  be  in  possession  of  the  property  when 
the  damage  or  loss  occurred,  according 
to  the  terms  of  its  bill  of  lading  or 
contract,  before  submitting  a  claim 
against  the  Government  under  this 
subpart. 

(1)  If  more  than  one  bill  of  lading  or 
contract  was  issued,  a  separate  demand 
should  be  made  against  the  last  carrier 
on  each  such  document. 


(2)  The  demand  should  be  made 
within  the  time  limit  provided  in  the 
policy  and  prior  to  the  filing  of  a  claim 
against  the  Government. 

(3)  If  it  is  apparent  that  the  damage  or 
loss  is  attributable  to  packing,  storage, 
or  unpacking  while  in  the  custody  of  the 
Government,  no  demand  need  be  made 
against  the  carrier. 

(b)  Whenever  property  which  is 
damaged,  lost,  or  destroyed  incident  to 
the  claimant's  service  is  insured  in 
whole  or  in  part  the  claimant  must 
make  demand  in  writing  against  the 
insurer  for  reimbursement  under  terms 
and  conditions  of  the  insurance 
coverage,  prior  to  the  filing  of  the 
concurrent  claim  against  the 
Government. 

(c)  Failure  to  make  a  demand  on  a 
carrier  or  insurer  or  to  make  all 
reasonable  efforts  to  protect  and 
prosecute  rights  available  against  a 
carrier  or  insurer  and  to  collect  the 
amount  recoverable  from  the  carrier  or 
insurer  may  result  in  reducing  the 
amount  recoverable  from  the 
Government  by  the  maximum  amount 
which  would  have  been  recoverable 
from  the  carrier  or  insurer,  had  the  claim 
been  timely  or  diligently  prosecuted. 
However,  no  deduction  will  be  made 
where  the  circumstances  of  the 
claimant's  service  preclude  reasonable 
filing  of  such  a  claim  or  diligent 
prosecution,  or  the  evidence  indicates  a 
demand  was  impracticable  or  would 
have  been  unavailing. 

(d)  Following  the  submission  of  the 
claim  against  the  carrier  or  insurer,  the 
claimant  may  immediately  submit  a 
claim  against  the  Government  in 
accordance  with  the  provisions  of  this 
subpart,  without  waiting  until  either 
final  approval  or  denial  of  the  claim  is 
made  by  the  carrier  or  insurer. 

(1)  Upon  submission  of  a  claim  to  the 
Government,  the  claimant  must  certify 
in  the  claim  that  no  recovery  (or  the 
amount  of  recovery)  has  been  gained 
from  a  carrier  or  insurer,  and  enclose  all 
correspondence  pertinent  thereto. 

(2)  If  the  carrier  or  insurer  has  not 
taken  final  action  on  the  claim  against 
them,  by  the  time  the  claimant  submits  a 
claim  to  the  Government,  the  claimant 
will  immediately  notify  them  to  address 
all  correspondence  in  regard  to  the 
claim  to  him/her,  in  care  of  the  General 
Counsel  of  FEMA, 

(3)  The  claimant  shall  timely  advise 
the  General  Counsel,  in  writing,  of  any 
action  which  is  taken  by  the  carrier  or 
insurer  on  the  claim.  On  request,  the 
claimant  also  will  furnish  such  evidence 
as  may  be  required  to  enable  the  United 
States  to  enforce  the  claim. 
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(e)  When  a  claim  is  paid  by  FEMA. 
the  claimant  will  assign  to  the  United 
States,  to  the  extent  of  any  payment  on 
the  claim  accepted  by  claimant,  all 
rights,  title,  and  interest  in  any  claim 
against  the  carrier,  insurer,  or  other 
party  arising  out  of  the  incident  on 
which  the  claim  against  the  Government 
is  based.  After  payment  of  the  claim  by 
the  Government,  the  claimant  will,  upon 
receipt  of  any  payment  from  a  carrier  or 
insurer,  pay  the  proceeds  to  the  United 
States  to  the  extent  of  the  payment 
received  by  the  claimant  from  the 
United  States. 

(f)  When  a  claimant  recovers  for  the 
loss  from  the  carrier  or  insurer  before 
the  claim  against  the  Government  under 
this  subpart  is  settled,  the  amount  or 
recovery  shall  be  applied  to  the  claim  as 
follows: 

(1)  When  the  amount  recovered  from 
a  carrier,  insurer,  or  other  third  party  is 
greater  than  or  equal  to  the  claimant's 
total  loss  as  determined  under  this 
subpart,  no  compensation  is  allowable 
under  this  subpart. 

(2)  When  the  amount  recovered  is  less 
than  such  total  loss,  the  allowable 
amount  is  determined  by  deducting  the 
recovery  from  the  amount  of  such  total 
loss. 

(3)  For  the  purpose  of  this  paragraph 
(f)  the  claimant's  total  loss  is  to  be 
determined  without  regard  to  the  $25,000 
maximum  set  forth  above.  However,  if 
the  resulting  amount,  after  making  this 
deduction,  exceeds  $25,000,  the  claimant 
will  be  allowed  only  $25,000. 

§  11.76    Claims  procedures. 

(a)  Filing  a  claim.  Applicants  shall  file 
claims  in  writing  with  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  Each  written  claim  shall  contain, 
as  a  minimum: 

(1)  Name,  address,  and  place  of 
employment  of  the  claimant; 

(2)  Place  and  date  of  the  damage  or 
loss: 

(3)  A  brief  statement  of  the  facts  and 
circumstances  surrounding  the  damage 
or  loss: 

(4)  Cost,  date,  and  place  of  acquisition 
of  each  price  of  property  damaged  or 
lost: 

(5)  Two  itemized  repair  estimates,  or 
value  estimates,  whichever  is 
applicable; 

(6)  Copies  of  police  reports,  if 
applicable: 

(7)  A  statement  from  the  claimant's 
supervisor  that  the  loss  was  incident  to 
service; 

(8)  A  statement  that  the  property  was 
or  was  not  insured: 

(9)  With  respect  to  claims  involving 
thefts  or  losses  in  quarters  or  other 


places  where  the  property  was 
reasonably  kept,  a  statement  as  to  what 
security  precautions  were  taken  to 
protect  the  property  involved: 

(10)  With  respect  to  claims  involving 
property  being  used  for  the  benefit  of 
the  Government,  a  statement  by  the 
claimant's  supervisor  that  the  claimant 
was  required  to  provide  such  property 
or  that  the  claimant's  providing  it  was  in 
the  interest  of  the  Government:  and 

(11)  Other  evidence  as  may  be 
required. 

(b)  Single  claim.  A  single  claim  shall 
be  presented  for  all  lost  or  damaged 
property  resulting  from  the  same 
incident.  If  this  procedure  causes  a 
hardship,  the  claimant  may  present  an 
initial  claim  with  notice  that  it  is  a 
partial  claim,  an  explanation  of  the 
circumstances  causing  the  hardship,  and 
an  estimate  of  the  balance  of  the  claim 
and  the  date  it  will  be  submited. 
Payment  may  be  made  on  a  partial 
claim  if  the  adjudicating  authority 
determines  that  a  genuine  hardship 
exists. 

(c)  Loss  in  quarters.  Claims  for 
property  loss  in  quarters  or  other 
authorized  places  should  be 
accompanied  by  a  statement  indicating: 

(1)  Geographical  location; 

(2)  Whether  the  quarters  were 
assigned  or  provided  in-kind  by  the 
Govemmen^, 

(3)  Whether  the  quarters  are  regularly 
occupied  by  the  claimant: 

(4)  Name  of  the  authority,  if  any,  who 
designated  the  place  of  storage  of  the 
property  if  other  than  quarters: 

(5)  Measures  taken  to  protect  the 
property;  and 

(6)  Whether  the  claimant  is  a  local 
inhabitant. 

(d)  Loss  by  theft  or  robbery.  Claims 
for  property  loss  by  theft  or  robbery 
should  be  accompanied  by  a  statement 
indicating: 

(1)  Geographical  location; 

(2)  Facts  and  circumstances 
surrrounding  the  loss,  including 
evidence  of  the  crime  such  as  breaking 
and  entering,  capture  of  the  thief  or 
robber,  or  recovery  of  part  of  the  stolen 
goods;  and 

(3)  Evidence  that  the  claimant 
exercised  due  care  in  protecting  the 
property  prior  to  the  loss,  including 
information  as  to  the  degree  of  care 
normally  exercised  in  the  locale  of  the 
loss  due  to  any  unusual  risks  involved. 

(e)  Transportation  Josses.  Claims  for 
transportation  losses  should  be 
accompanied  by  the  following: 

(1)  Copies  of  orders  authorizing  the 
travel,  transportation,  or  shipment  or  a 
certificate  explaining  the  absence  of 
orders  and  stating  their  substance; 


(2)  Statement  in  cases  where  property 
was  turned  over  to  a  shipping  officer, 
supply  officer,  or  contract  packer 
indicating: 

(i)  Name  (or  designation)  and  address 
of  the  shipping  officer,  supply  officer,  or 
contract  packer  indicating; 

(ii)  Date  the  property  was  turned  over; 

(iii)  Inventoried  condition  when  the 
property  was  turned  over; 

(iv)  When  and  where  the  property 
was  packed  and  by  whom; 

(v)  Date  of  shipment; 

(vi)  Copies  of  all  bills  of  lading, 
inventories,  and  other  appHcable 
shipping  documents; 

(vii)  Date  and  place  of  delivery  to  the 
claimant; 

(viii)  Date  the  property  was  unpacked 
by  the  carrier,  claimant,  or  Government; 

(ix)  Statement  of  disinterested 
witnesses  as  to  the  condition  of  the 
property  when  received  and  delivered, 
or  as  to  handling  or  storage; 

(x)  Whether  the  negligence  of  any 
Government  employee  acting  within  the 
scope  of  his/her  employment  caused  the 
damage  or  loss; 

(xi)  Whether  the  last  common  carrier 
or  local  carrier  was  given  a  clear 
receipt,  except  for  concealed  damages; 

(xii)  Total  gross,  tare,  and  new  weight 
of  shipment; 

(xiii)  Insurance  certificate  or  policy  if 
losses  are  privately  insured; 

(xiv)  Copy  of  the  demand  on  carrier  or 
insured,  or  both,  when  required,  and  the 
reply,  if  any; 

(xv)  Action  taken  by  the  claimant  to 
locate  missing  baggage  or  household 
effects,  including  related 
correspondence. 

(f)  Marine  or  aircraft  disaster.  Claims 
for  property  losses  due  to  marine  or 
aircraft  disaster  should  be  accompanied 
by  a  copy  of  orders  or  other  evidence  to 
establish  the  claimant's  right  to  be.  or  to 
have  property  on  board. 

(g)  Enemy  action,  public  disaster,  or 
public  service.  Claims  for  property 
losses  due  to  enemy  action,  public 
disaster,  or  public  service  should  be 
accompanied  by: 

(1)  Copies  of  orders  or  other  evidence 
establishing  the  claimant's  required 
presence  in  the  area  involved;  and 

(2)  A  detailed  statement  of  facts  and 
circumstances  showing  an  applicable 
case  enumerated  in  §  11.73(c)(8). 

(h)  Money.  Claims  for  loss  of  money 
deposited  for  safekeeping,  transmittal, 
or  other  authorized  disposition  should 
be  accompanied  by: 

(1)  Name,  grade,  and  address  of  the 
person  or  persons  who  received  money 
and  any  others  involved; 

(2)  Name  and  designation  of  the 
authority  who  authorized  such  person  or 
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persons  to  accept  personal  funds  and 
the  disposition  required;  and 

(3)  Receipts  and  written  sworn 
statements  explaining  the  failure  to 
account  for  funds  or  return  them  to  the 
claimant. 

(i)  Motor  vehicles  or  mobile  homes  in 
transit.  Claims  for  damage  to  motor 
vehicles  or  mobile  homes  in  transit 
should  be  accompanied  by  a  copy  of 
orders  or  other  available  evidence  to 
establish  the  claimant's  lawful  right  to 
have  the  property  shipped  and  evidence 
to  establish  damaga  in  transit. 

§  1 1.77    Settlement  of  clafmi. 

(a)  The  General  Counsel,  FEMA,  is 
authorized  to  settle  (consider,  ascertain, 
adjust,  determine,  and  dispose  of, 
whether  by  full  or  partial  allowance  or 
disallowance)  any  claim  under  this 
subpart. 

(b)  The  General  Counsel  may 
formulate  such  procedures  and  make 
such  redelegations  as  may  be  required 
to  fulfill  the  objectives  of  this  subpart. 

(c)  The  General  Counsel  shall  conduct 
or  request  the  Office  of  Inspector 
General  to  conduct  such  investigation  as 
may  be  appropriate  in  order  to 
determine  the  validity  of  a  claim. 

(d)  The  General  Counsel  shall  notify  a 
claimant  in  writing  of  action  taken  on 
their  claim,  and  if  partial  or  full 
disallowance  is  made,  the  reasons 
therefor. 

(e)  In  the  event  a  claim  submitted 
against  a  carrier  under  §  11.75  has  not 
been  settled,  before  settlement  of  the 
claim  against  the  Government  pursuant 
to  this  subpart,  the  General  Counsel 
shall  notify  such  carrier  or  insurer  to 
pay  the  proceeds  of  the  claim  to  FEM.^ 
to  the  extent  FEMA  has  paid  such  to 
claimant  in  settlement. 

(f)  The  settlement  of  a  claim  under 
this  subpart,  whether  by  full  or  partial 
allowance  or  disallowance,  is  final  and 
conclusive. 

§  1 1.78    Computation  of  amount  of  award. 

(a)  The  amount  allowed  for  damage  to 
or  loss  of  any  items  of  property  may  not 
exceed  the  cost  of  the  item  (either  the 
price  paid  in  cash  or  property,  or  the 
value  at  the  time  of  acquisition  if  not 
acquired  by  purchase  or  exchange),  and 
there  will  be  no  allowance  for 
replacement  cost  or  for  appreciation  in 
the  value  of  the  property.  Subject  to 
these  limitations,  the  amount  allowable 
is  either: 

(1)  The  depreciated  value, 
immediately  prior  to  the  loss  or  damage, 
of  property  lost  or  damaged  beyond 
economical  repair,  less  any  salvage 
value:  or 

(2)  The  reasonable  cost  of  repairs, 
when  property  is  economically 

r 


repairable,  provided  that  the  cost  of 
repairs  does  not  exceed  the  amount 
allowable  under  paragraph  (a)(1)  of  this 
section. 

(b)  Depreciation  in  value  is 
determined  by  considering  the  type  of 
article  involved,  its  costs,  its  conditions 
when  damaged  or  lost,  and  the  time 
elapsed  between  the  date  of  acquisition 
and  the  date  of  damage  or  loss. 

(c)  Replacement  of  lost  or  damaged 
property  may  be  made  in-kind  whenever 
appropriate. 

§  1 1 .79    Attorney's  fees. 

No  more  than  10  per  centum  of  the 
amount  paid  in  settlement  of  each 
individual  claim  submitted  and  settled 
under  this  subpart  shall  be  paid  or 
delivered  to  or  received  by  any  agent  or 
attorney  on  account  of  services 
rendered  in  connection  with  that  claim. 
A  person  violating  this  section  shall  be 
fined  not  more  than  $1,000. 

Dated:  September  10.  1984 
Louib  O.  Giuffrida. 
Director. 

(FR  Doc  84-24466  Filed  »-14-M:  8:45  ara| 
BILUNO  CODE  e71»-01-4l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  84-804;  RM-47891 

TV  Broadcast  Station  in  Sheridan,  WY; 
Correction 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule,  correction. 

summary:  On  August  29. 1984.  the 

Commission  published  a  .Notice  of 
Proposed  Rule  Making  in  this 
proceeding  concerning  the  assignment  of 
an  FM  Broadcast  Station  in  Sheridan, 
Wyoming  (49  FR  34257).  Inadvertently, 
the  assigned  Docket  number  was 
referred  to  in  the  Preamble  as  MM 
Docket  number  83-804.  The  correct 
Docket  number  is  84-804. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheurle.  Mass  Media  Bureau. 
(202)  634-6530. 
William  J.  Tricarico. 

Secre!an,:  Federal  Communications 
Commission. 

|FK  Doc  84-24397  Filed  9-14-84  B:4S  am]      . 
BILUMO  CODE  fru-OIHM 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

(Docicet  No.  PS-ei;  Notice  2] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Maps  and  Records 

agency:  Materials  Transportation 
Bureau  (MTB),  DOT. 
action:  Withdrawal  of  Advance  Notice 
of  Proposed  Rule  making  (ANPRM). 

summary:  An  ANPRM  was  published  to 
generate  information  to  be  used  in 
evaluating  the  need  for  requiring 
additional  maps  and  records  of  gas 
pipeline  systems  as  a  means  of 
improving  pipeline  safety.  The 
information  obtained  showed  that 
additional  regulations  would  not  result 
in  net  safety  benefits. 
FOR  FURTHER  INFORMATKM  CONTACT 
Robert  F.  Langley,  (202)  426-2082. 
supplementary  information:  Thie 
.National  Transportation  Safety  Board 
(NTSB),  in  a  published  recommendation 
(P-78-50),  recommended  to  MTB  that 
"the  Materials  Transportation  Bureau  of 
the  U.S.  Department  of  Transportation: 
Revise  49  CFR  Part  192  to  require  that 
gas  company  system  maps  and  records 
be  maintained  accurately  to  identify  the 
location,  size,  and  operating  pressure  of 
all  of  their  pipelines." 

NTSB  also  made  a  recommendation  to 
a  gas  pipeline  operator  (P-77-40)  with 
regard  to  verifying  the  location  and  the 
mapping  of  all  high  pressure  shut-off 
valves.  Additional  accident 
investigation  reports,  issued  by  NTSB 
and  reported  in  Docket  No.  PS-61; 
Notice  1,  indicated  a  lack  of  maps  or 
records  or  a  misreading  of  the  available 
m.aps  or  records  by  the  gas  pipeline 
operator.  According  to  NTSB,  the 
operator's  lack  of  proper  records 
possibly  increased  the  severity  of  the 
accidents  recorded.  Following  these 
recommendations,  MTB  published  an 
ANPRM  (Docket  .No.  PS-€1;  Notice  1,  44 
FR  68493,  November  29, 1979)  to  gain 
more  information  about  the  need  for 
new  or  additional  Federal  regulations 
that  would  require  operators  to  keep 
additional  specific  information  on  maps 
or  records. 

.At  the  time  that  the  ANPRM  of  Docket 
.No  PS-61  was  being  written,  the 
Congress  enacted  an  amendment  (Pub. 
L.  96-129)  to  the  Natural  Gas  Pipeline 
Safety  Act  of  1968.  In  section  110(b)(1)  of 
this  amendment,  the  Secretary  of 
Transportation  was  directed  to  conduct 
a  study  as  to  whether  pipeline  safety 
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could  be  significantly  enhanced  in  a 
cost-effective  manner  by  regulations 
requiring  pipeline  facility  operator  to 
prepare  and  maintain  a  general 
description  of  their  pipeline  facilities. 
Several  of  the  questions  in  the  ANPRM 
were  asked  to  provide  feedback  from 
gas  pipeline  operators  relative  to  the 
survey  requested  by  the  Congress. 
Notable  among  those  questions  were 
those  suggesting  that  information  be 
included  on  records  with  regard  to 
climate,  geology,  seismology,  and 
projected  population  for  the  area 
adjacent  to  the  pipeline. 

Notice  1  and  Responses  Received 

Notice  1  of  Docket  No.  PS-61  asked  a 
total  of  17  major  questions  with  some  of 
these  containing  other  relevant 
questions.  The  84  commenters  to  the 
ANPRM  represented  a  cross  section  of 
industry  trade  associations,  large  and 
small  gas  operators,  members  of  the 
public  at  large,  and  the  Congress.  Many 
of  the  State  agencies  commented  also. 
The  Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  reviewed  and 
commented  on  the  docket  at  a  public 
hearing  held  June  17, 1980.  Two  of  the 
commenting  trade  associations  had 
conducted  a  survey  among  their 
members  on  some  of  the  items  presented 
in  the  ANPRM,  so  their  comments 
reflected  the  views  of  several  hundred 
gas  operators. 

It  was  evident,  after  reviewing  the 
comments  that,  as  MTB  has  found 
during  inspections,  the  majority  of  gas 
pipeline  operators  have  a  system  of 
mapping  and  record  keeping  meeting -or 
exceeding  the  suggested  requirements  of 
Docket  No.  PS-61.  Most  of  the 
remainder  of  the  commenters  are,  at 
present,  keeping  maps  or  other  written 
records  of  satisfactory  quality  to  meet 
the  requirements  of  Part  192. 

Two  commenters  could  not  see  any 
reason  to  have  requirements  for  records 
or  mapkeeping  in  the  regulations  and 
preferred  their  own  methods  of 
maintaining  records.  These  two 
commenters  are  probably  typical  of 
some  of  the  operators  encountered  on 
inspections  by  representatives  of  MTB's 
Office  of  Operations  and  Enforcement 
(OOE).  The  inspectors  have  reported 
operators  who  kept  records  or  maps  on 
scraps  of  paper  or  by  memory.  For  this 
type  of  operator,  OOE  has  found  that 
educating  such  an  operator  in  proper 
record  keeping  methods  is  more 
effective  than  new  or  additional 
regulations. 

j     Two  State  agencies  and  other 
commenters,  amounting  to  14  percent  of 
the  responses,  stated  that  they  could  not 
Bee  any  justification  for  having 


additional  requirements  for  records  or 
mapkeeping  in  the  regulations.  Their 
reasons  for  this  were  that  existing 
regulations  are  sufficient;  a  greater 
burden  would  be  placed  on  the 
consumer  since  the  additional  costs  of 
compliance  would  be  passed  on  to  the 
gas  user,  and  maps  would  reveal  the 
location  of  tfae  gas  facilities  leaving  the 
facilities  prone  to  sabotage. 

Another  general  comment,  repeated 
by  49  percent  of  the  commenters,  had  to 
do  with  making  mapkeeping  regulations 
apply  retroactively  to  existing  pipeline 
systems.  These  commenters  pointed  out 
that  the  NTSB  recommendations  quoted 
in  the  ANPRM  discussed  failures  of 
operators  to  locate  older  buried  facilities 
in  a  timely  manner.  The  NTSB 
conclusion  in  their  report  was  that,  in 
some  instances,  locating  faclHties  more 
quickly  would  have  presented  some 
injuries  and  damages.  In  discussing  the 
question  in  relation  to  the  points  from 
the  NTSB  reports,  these  commenters 
then  concluded  that  MTB  would  have  to 
retroactively  apply  the  requirements  if 
they  were  to  satisfy  NTSB's  concern. 
These  commenters  estimated  that 
increased  costs  to  the  gas  pipeline 
industry  would  be  in  excess  of  100 
million  dollars  if  there  were  a 
requirement  to  map  old  gas  pipeline 
systems  not  currently  mapped  or  to 
update  existing  maps  of  these  systems. 

MTB's  analysis  supports  the  position 
of  these  commenters  in  regard  to  the 
high  cost  of  searching  for  and  mapping 
these  portions  of  existing  systems  that 
are  currently  unmapped. 

DOT  Cost-Benefit  Analysis 

Section  110(a)  of  the  1979  amendment 
to  the  Natural  Gas  Pipeline  Safety  Act  of 
1968  directed  the  Secretary  of 
Transportation  to  conduct  and  complete 
a  cost-benefit  analysis  to  determine 
whether  additional  legislation  on 
pipeline  safety  is  benefical.  The  report 
submitted  to  the  Congress,  "Cost  Benefit 
Analysis  of  Increased  Natural  Gas 
Pipeline  Safety  Regulation"— April  1981, 
by  MTB  centered  on  regulations 
currently  being  proposed. 

One  of  the  proposals,  for  which  a 
cost-benefit  analysis  was  made,  was  the 
proposal  made  in  Docket  No.  PS-61  to 
provide  adequate  maps  and  records  of 
gas  pipeline  systems.  This  is  discussed 
in  Chapter  5  of  the  analysis.  Chapter  5 
contains  several  tables  which  had  been 
developed  from  a  survey  conducted  by 
the  Transportation  Systems  Center  in 
1980  and  from  information  in  the 
comments  to  Docket  No.  PS-61.  In 
assessing  the  potential  benefits  of 
additional  maps  and  records,  Table  5-3 
of  the  analysis  lists  data  items 


referenced  by  pipeline  safety 
regulations.  In  order  that  an  operator 
might  fully  comply  with  the  sections  of 
49  CFR  Part  192  listed,  some  sort  of 
record,  map,  or  other  proof  of 
compliance  must  be  maintained. 

Tables  5.3.— Data  txEMS  Referenced  by 
Regulations 


Data  Item 


Date  nekxlM)  m  ri 


a   Location  0'  lacilitMS 

1  Pipelines  (all  szes) 

2  Compfesaof/ regulator 
stations 

3  Pnmary  Ima  vaivea 

4  Vaults 

5  Rectifiers    

6  Appurterunoss 

B  Faoiity  descriptions: 

1   Age _ 


2  Type  al  material 

3  Type  o>  construction 

4  Pipe  size 


5  Wall  ttvduiess 

6  Coating 


Seivtees:  H  192  353,  192  355 
1192  163. 

{192181. 

{192.185. 


DOT  F71001-1  Parts  B«C 
DOT  F7100J-1  Rvts  B«C 

DOT  F7100  1-1  Pari  G.  DOT 
F71005-1  Part  G 


7  Catt>odic  protection  . 

8  Design  specification. 

9  Manufacturer     

C  Operating  oondibons: 

1   Material  trar<sported 
2.  Transport  pressure 


DOT  F7100  1-1   Part  G 

F7100.2-1  Part  G. 
DOT        F71t)01-«5; 

F71002-ab.  192  109 
DOT  F7100  1-1  Part  6:  DOT 

F7100 1     Part     A.2. 

F7100.2-1     Pan     B. 

F71<».2  Part  K2.  102461 
tX)T  F71001   Part  A.4:   DOT 

F7100.Z  Part  A.4,  192455 
DOT        F7100.1-8C;        DOT 

F7100  2-8C. 


DOT 


DOT 


DOT 
DOT 


3  MAOP.._ 

D  Ambient  conditions: 

1  aimate _ 

2  SoU/geotogy _, 

3  Seismic , 

4  Poputatxxi  <cl8ss  loca- 
tion stutkes). 

5  Demographic 


DOT        F7100 1-2*. 

Fn0OJ-3t 
192.619.  192.623. 


DOT 


55192  5.     192.607, 
192  613. 


192.609. 


Opposite  these  suggested 
requirements  in  the  table  are  shown  the 
present  regulations  in  49  CFR  Part  192  or 
reporting  requirements  in  49  CFR  Part 
191  for  which,  in  order  to  fulfill  the 
requirements  of  the  regulation,  an 
operator  would  have  to  maintain  the 
suggested  record.  Sixty-two  percent  of 
the  commenters  to  Docket  No.  PS-61 
indicated  that  they  were  keeping 
records  in  a  form  or  manner  to  show 
compliance  with  an  existing  regulation. 
As  shown  by  Table  5.4  of  the  report, 
typical  gas  pipeline  operators  maintain 
more  thorough  records  than  NTSB 
suggests  should  be  kept  and  more  than 
are  required  by  inference  in  the  existing 
regulations. 

As  discussed  in  the  analysis  on  pages 
5-11  and  5-13  of  the  above  report  to 
Congress: 

The  implementation  of  a  regulation 
requiring  pipeline  operators  to  maintain  a 
description  of  their  facilities  in  sufficient 
detail  for  adequate  field  work  (cperdtions. 
maintenance,  inspection]  would  require 
certain  actions  by  both  the  Department  and 
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industry.  In  order  to  determine  whether 
operators  has  sufficient  maps,  information 
records  and  retrieval  systems.  MTB  would 
hiive  to  establish  operational  guidelines  for 
field  inspectors  to  utilise  in  evaluating  each 
operator's  mapping  and  information  system. 
Criteria  developed  in  section  5.2  would  be 
utilized  as  the  basis  for  these  inspections, 
with  the  field  inspectors  making  a  final 
dptermmafion  as  to  sufficiency  of  the 
mapping  and  information  system.  MTB  would 
identify  the  noncompliant  operators,  note 
deficiencies  and  establish  a  period  of 
compliance. 

Pipeline  operators,  without  sufficient  maps, 
records  or  retrieval  systems  would  be 
required  to  develop  this  information  in 
sufficient  detail  to  satisfy  the  requirements 
imposed  by  regulation.  In  many  cases, 
operators  might  only  have  to  develop 
information  on  parts  of  their  existing 
facilities,  and  the  extent  of  this  data 
assemblage  would  be  based  on  the 
availability  of  existing  information.  Thas, 
most  of  the  resultant  actions  and  activities 
would  be  placed  on  pipeline  operators. 

The  costs  associated  with  a  regulatory 
requirement  for  maintaining  a  description  of 


pipeline  facilities  would  impact  both  the 
Department  and  industry  In  order  to  be 
consistent  with  information  presented  in 
Chapter  4.  Department  coats  are  termed 
administrative  costs  and  mdustry  costs  are 
termed  compliance  costs. 

Table  5.6  of  the  analysis  enumerates 
some  of  these  costs. 

As  discussed  on  page  5-14  of  the 
analysis: 

Administrative  costs  would  be  incurred 
due  to  the  examination  and  evaluation  of 
current  mapping  and  recording  of  information 
on  pipeline  facilities.  If  is  estimated  that  each 
system  would  require  eight  hours  of 
inspection  time  for  initial  evaluation  of  maps 
and  records  and  one  hour  per  year  for 
subsequent  review.  Over  a  twenty-year 
period  this  would  require  27  hours  of 
inspection  time  for  each  pipelme  system.  As 
there  are  approximately  7.000  gas  pipeline 
sy.stems  which  would  be  affected  by  mapping 
requirements.  189.000  inspection  hours  would 
be  required.  Using  a  burdened  rate  of  S50  per 
hour,  the  administrative  costs  of  mapping 
requirements  can  be  estimated  at  S9.450.000 


Tables  5  4_^^  .  Additional  Data  Reouiremekts  Which  Might  Have  to  be  Maintained  By 
Operators,  as  a  Result  of  Pipeline  Facilities  Description  Requirements  of  Section 
110(b)(1) 


Dal*  Hem 


A  Location  ol  lactlities: 

1  Pipkoe  (all  sizes)       

2  Co'^ip'esso'reQuiator  stations.. 

3  Pnmary  Una  valves 

t   Vaults 

6  Rectifiers 

6   ApcKjrtenances 

B   Faculty  Oescnptors 

1  Age  

2  Type  ol  rrulerial 


T/pe  &  constructwo 

Pipe  size   

Wall  ttwrknass 

Coating 


'ype  cattiodic  protecfcjn 

8  Design  Specification 

9  Manufacturer „_ 

Operating  Conditions: 

1  Maiefial  tunsDnrtnil  . 

2  Transcor*  pressure  . 

3  MAOP         

Ambient  conditions: 

1  Giirrtfte „ 

2  Soil  geology , ..._„__ _..__. 

3  Sesmic      -._____ 

4  Population  (class  location  studies)  ... 
5.  Demographic  _ 


'  These  dala  would  only  be  niamiained  if  extraordinary  cofx*tions  exist 


Currornly 

mamiatned  by 

typica' 

operators 


Included  m 

current 
regutauon 


AddHxmai 

data  amicn 

rmgnt  tw 

rsqurea 


X 

X 

X 

X 

X  " 

X 

X 

X  , 

X   


Table  5.6  Estimated  Cost  of  Compliance 
for  Maintaining  a  Description  of  Pipe- 
line Facilities— Small  Distribution  Sys- 
tems (1980  Dollars) 


Table  5.6.  Estimated  Cost  of  Compliance 
FOR  Maintaining  a  Description  of  Pipe- 
line Facilities— Small  Distribution  Sys- 
tems (1980  Dollars)— Continued 


Total  mileage.. 


Cost  0'  mapping  ($100  to  $2(X) 

per  mile)       ..  .      

Cost     of     information     record 

system  ($25  to  S5C  per  milel 
Cost  of  B'>rHjai  maintenonce  of 

records  ana  maps  iSi   w  S2 


iBi.eoo 


Total  cost 


26,179.200 


52.358  400 


$18,180,000     $36,360,000 


4  545.000 


I 


per  mile  for  19  years) 3,454,200 


9090.000 


6.908.400 


The  benefits  of  instituting  additional 
specific  regulations  for  maps  and 
records  are  discussed  on  page  5-25  of 
the  analysis  as  follows; 


Since  a  fadlitiet  deccription  requirement 

would  not  substantially  affect  large 
distribution  companies,  any  possible  benefits 
in  terms  of  reduced  leaks  would  be  minimal. 
Requiring  such  descnptions  to  be  mamlained 
by  smaller  operators,  especially  municipal 
and  master  meter  operators,  might  produce 
more  positive  results  with  regard  to  leak* 
resulting  from  damage  by  outside  forcea. 
However,  the  diversion  of  operating  funds 
into  the  development  of  maps  and  records 
could  alr.o  result  m  a  net  reduction  in  safety 
due  to  overall  system  detenoration 

The  commenters  to  Notice  1  also 
developed  costs.  Their  costs  were 
somevk-hat  higher  than  those  presented 
in  the  DOT  cost-benefit  analysis.  T^e 
commenters  averaged  their  costs  for 
mapping  both  existing  and  new  systems 
and  arrived  at  a  cost  per  customer  of 
S20.00.  The  22  commenters  who 
presented  costs  represented  7,235,000 
gas  customers.  The  total  cost  would  be 
$144,7(X),000.  If  this  average  cost  is 
extended  nationwide  to  all  48,717.100  ' 
gas  utihty  customers,  the  total  projected 
cost  for  additional  mapping  of  existing 
and  new  gas  pipeline  systems  would  be 
8974.342,000.  At  the  December  17, 1380, 
TPSSC  meeting  in  Washington,  D.C.,  the 
American  Gas  Association  made  a 
report  indicataing  that  costs  to  industry 
of  converting  to  computerized  records 
would  be  at  least  $500,000,000. 

Conclusions 

The  MTB  cannot  present  any 
substantial  benefits  to  offset  the  costs 
presented  to  it,  which  are  even  higher 
than  those  presented  in  the  cost-benefit 
analysis.  Since  the  gas  pipeline 
operators  should  now  be  keeping 
records,  which  could  also  include  maps, 
to  show  complianace  with  mftny  of  the 
present  regulations,  it  appears 
redundant  to  set  forth  additional 
specific  regulations  requiring  the  same 
records. 

Because  of  high  costs  and  the  fact  that 
gas  pipeline  safety  would  not  be 
significandy  enhanced,  at  this  time,  by 
further  regulation  dealing  with  maps  and 
records,  the  proposals  presented  in 
Docket  No.  PS-61;  xNotice  1  are  hereby 
Withdrawn. 

149  L'  S  C  1672:  49  CFR  1  53:  Appendix  A  of 
Part  1.  and  .Appendix  A  of  Part  106) 

Issued  in  Washington,  DC,  on  September 
11.1984. 

Richard  L.  Beam, 

Associate  Director  for  Pipeline  Safety 
Regulation.  Materials  Transportation  Bureau. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiife  Service 
50  CFR  Part  17  . 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the  Tar 
River  Spiny  Mussel  (Elliptio  (Canthyria) 
steinstansana)  As  an  Endangered 
Species 

agency:  Fish  and  Wildlife  Service. 
Interior 

ACTION:  P>roposed  rule. 

summary:  The  Service  proposes  to 
determine  the  Tar  River  spiny  mussel 
(Elliptio  (Canthyria J  steinstansana}  to 
be  an  endangered  species.  The  species 
is  currently  known  to  be  restricted  to 
Hpproximately  12  miles  of  the  Tar  River 
in  Edgecombe  County,  North  Carolina. 
Smce  the  species  has  a  restricted 
distribution,  any  factor  that  degrades 
water  or  substrate  quality  in  this  short 
river  reach,  such  as  land  use  changes, 
chemical  spills,  and  increases  in 
agricultural  and  urban  runoff,  could 
threaten  the  mussel's  survival.  This 
proposal,  if  made  final,  would 
implement  Federal  protection  provided 
by  the  Endangered  Species  Act  of  1973, 
as  amended.  The  Service  is  requesting 
information  on  environmental  and  other 
impacts  that  would  result  from  listing 
the  Tar  River  spiny  mussel  as  an 
endangered  species. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
IB.  1984.  Public  hearing  requests  must  be 
received  by  November  1.  1984. 

addresses:  Interested  persons. 
organizations,  agencies,  and 
governments  are  requested  to  submit 
comments  to  the  Field  Supervisor, 
Asheville  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service. 
100  Otis  Street.  Room  224.  Asheville. 
North  Carolina  28801  (704/25&-0321  or 
PTS  8/672-0321).  Comments  and 
materials  relating  to  this  proposal  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Richard  G.  Biggins,  Asheville 
Endangered  Species  Field  Station.  L'.S. 
Fish  and  Wildlife'Service.  100  Otis 
Street,  Room  224.  Asheville.  North 
Carolina  28801  (704/259-0321  or  FTS  8/ 
672-0321)  or  Mr.  John  L.  Spinks.  Jr., 
Chief.  Office  of  Endangered  Species. 
US.  Fish  and  Wildlife  Service 
Washington.  D.C.  20240  (703/235-2771  or 
FTS  8/235-2771). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Tar  River  spiny  mussel  was  first 
discovered  in  the  Tar  River.  Edgecombe 
County.  North  Carolina,  by  Dr.  Carol  B, 
Stein  in  1966.  Subsequently,  the  species 
was  recorded  from  the  Tar  River  in 
Nash.  Edgeconnbe.  and  Pitt  Counties 
(Shelley.  1972;  Johnson  and  Clarke, 
1983).  The  species  was  described  by 
Johnson  and  Clarke  (1983)  as  Elliptio 
(Canthyria)  steinstansana. 

Historical  distribution  data  on  the  Tar 
River  spiny  mussel  are  limited. 
However,  it  can  be  inferred  from 
available  records  that  the  species 
inhabited  the  Tar  River  from  Pitt  County 
near  Falkland,  North  Carolina,  upstream 
through  Edgecombe  County  to  Spring 
Hope.  Nash  County.  North  Carolina  as 
recently  as  1986.  According  to  a  recent 
Service-funded  survey  of  the  Tar,  Neuse. 
and  Roanoke  Rivers  in  .North  Carolina, 
the  known  Tar  River  spiny  mussel 
population  (estimated  at  100  to  500 
individuals)  is  restricted  to  about  12 
miles  of  the  Tar  River  in  Edgecombe 
County.  North  Carolina. 

Aside  from  the  Tar  River  spiny 
mussel,  only  two  other  freshwater 
spined  mussels  are  known  to  exist:  a 
small-shelled  and  short-spined  species. 
Fusconaia  collina,  found  only  in  the 
James  River  in  Virginia,  and  a  large- 
shelled  and  long-spined  species.  Elliptio 
(Canthyria)  spinosa.  collected  only  from 
the  Altamaha  River  in  Georgia.  The 
shell  size  and  spine  length  of  the  Tar 
River  species  is  intermediate  between 
these  two  species. 

Because  of  its  rarity,  little  is  known  of 
the  Tar  River  spiny  mussel's  biology. 
The  species  has  been  collected  on  sand 
and  mud  substrates,  and  it  has  been 
suggested  that  the  mussel's  spines  help 
it  maintain  an  upright  position  as  it 
moves  through  the  soft  substrate.  Like 
other  freshwater  mussels,  it  feeds  by 
filtering  food  particles  from  the  water.  It 
has  a  complex  reproductive  cycle  in 
which  the  mussel  larvae*attach  for  a 
short  time  to  a  fish  species.  The  mussel's 
life  span,  time  of  spawning,  fish  species 
the  larva  parasitizes,  and  many  other 
aspects  of  its  life  history  are  still 
unknown. 

The  Tar  River  spiny  mussel  may  have 
always  existed  in  low  numbers. 
However,  the  apparent  recent  reduction 
in  its  distribution  and  the  extremely 
small  population  size  make  it  vulnerable 
to  extinction  from  a  single  catastrophic 
event  such  as  a  tank  truck  accident 
involving  a  toxic  chemical  spill.  The 
.North  Carolina  Department  of  Natural 
Resources  and  Community  Development 
(1983)  reports  of  the  Tar  River  that 
Agricultural  erosion  rates  are  low,  but 
loadings  of  nutrients  and  pesticides  are 


above  average."  A  hydroelectric  project 
proposed  for  an  upstream  reservoir 
could  also  impact  the  species  if  the 
mussel's  welfare  is  not  considered 
during  planning,  construction,  and 
operation  of  the  facility. 

On  March  5,  1982,  the  Service 
published  a  notice  in  the  Federal 
Register  (47  FR  9483)  that  a  status 
review  was  being  conducted  for  the  Tar 
River  spiny  mussel.  The  notice 
requested  data  on  the  species'  status 
and  solicited  information  on 
environmental  and  economic  impacts, 
plus  the  effects  on  small  businesses  that 
could  result  if  the  species  were  listed 
and  its  critical  habitat  were  designated. 
A  total  of  24  letters  were  received  by  the 
Service  in  response  to  the  notice  of 
review.  Only  two  respondents  totally 
opposed  the  listing  of  the  species,  while 
five  respondents  felt  more  information 
was  needed  before  further  decisions 
were  made  on  listing.  Three  of  the 
comments  involved  questions 
concerning  potential  economic  impacts 
of  designating  critical  habitat,  but  these 
letters  provided  no  information  that  the 
Service  could  use  in  making  economic 
projections.  Four  comments  identified 
potential  projects  and  ongoing  activities 
that  could  impact  the  species;  ten 
■responses  stated  they  were  aware  of  no 
project  that  might  impact  the  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S  C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424;  under  revision  to 
accommodate  1982  Amendments — see 
proposal  at  48  FR  36062,  August  8.  198:i) 
set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Tar  River  spiny 
mussel  (Elliptio  (Canthyria) 
steinstansana)  are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Results  of  a 
recent  Service-funded  survey  of  the  Tar, 
Neuse.  and  Roanoke  Rivers  indicate  that 
the  Tar  River  spiny  mussel  (with  an 
estimated  total  population  size  of  100  to 
500  individuals)  exists  only  in 
approximately  12  miles  of  the  Tar  River 
in  Edgecombe  County.  North  Carolina. 
This  represents  a  significant  reduction 
in  known  range  as  historic  records  show 
the  species  was  once  found  both 
upstream  (Nash  County,  North  Carolina) 
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and  downstream  (Pitt  County,  North 
Carolina)  of  its  present  range. 

The  species'  restricted  range  makes  it 
vulnerahle  to  toxic  chemical  spills. 
v\hich  could  cause  total  extinction.  The 
mussel  is  also  threatened  by  other 
factors.  Currently,  a  feasibility  study  is 
being  conducted  involving  hydroelectric 
power  production  at  an  upstream  dam  in 
Rocky  Mount.  North  Carolina.  This 
study  is  considering  restricting  river 
flows  on  a  daily  basis  to  store  water  for 
peak  power  demands.  Fluctuating  river 
flows  could  impact  the  species  by 
stranding  individuals  on  sand  bars  and, 
if  the  river  flows  are  reduced 
substantially,  by  affecting  the  species' 
water  quality  requirements. 

In  a  report  prepared  by  the  North 
Carolina  Department  of  Natural 
Resources  and  Community  Development 
(1983),  the  Tar  River  was  characterized 
as  having  low  agricultural  erosion  rates, 
but  loadings  of  nutrients  and  pesticides 
were  abput  average.  The  North  Carolina 
Wildlife  Resources  Commission,  in 
response  to  the  Service's  notice  of 
review,  stated  that  pumping  large 
volumes  of  water  from  the  Tar  River 
during  drought  periods  could  threaten 
the  species  by  decreasing  water  quality. 

B.  Ovemtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  species  has  recently  been 
described  and  its  approximate  range 
delineated  (Johnson  and  Clarke,  1983). 
This  notoriety  for  such  a  unique  and 
rare  mussel  can  be  expected  to  increase 
collection  pressure  from  shell  dealers 
and  collectors.  As  the  population  is 
small,  the  removal  of  any  individuals 
could  serously  impact  the  species' 
survival. 

C.  Disease  or  predution.  There  is  no 
evidence  of  threats  from  disease  or 
predation. 

D.  The  inadequacy  of  exist  mg 
regulatory  mechanisms.  North  Carolina 
State  law  (subsection  113-272.4) 
prohibits  collecting  wildlife,  which 
includes  freshwater  mussels,  without  a 
State  permit.  However,  this  State  law 
does  not  protect  the  species'  habitat 
from  the  potential  impacts  of  Federal 
projects.  Federal  listing  would  provide 
protection  for  the  species  under  the 
Endangered  Species  Act  by  requiring  a 
Federal  permit  to  take  the  "species  and 
requiring  Federal  agencies  to  consult 
with  the  S^'ice  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Tar  River  has  become  infested  by  the 
Asiatic  clam  [Corbicula  fluminea]—a 
species  introduced  accidentally  from 
Asia.  This  non-native  species  may  have 
an  adverse  effect  on  the  Tar  River  spiny 


mussel's  survival.  The  feeding  activity  of 
the  Asiatic  clam  (estimated  at  1,000 
individuals  per  square  meter)  could 
reduce  the  availability  of  phytoplankton 
needed  as  a  food  source  for  the  Tar 
River  spiny  mussel. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Tar  River  spiny  mussel  as 
endangered.  The  mussel's  small 
populaton  and  presented  restricted 
range  (12  river  miles)  makes  it  extremely 
vulnerable  to  a  single  catastrophic 
event:  its  range  has  greatly  narrowed 
with  the  immediate  past;  therefore, 
threatened  status  would  not  be 
appropriate.  Critical  habitat  designation 
(see  Critical  Habitat  section  of  this 
proposal)  would  not  be  prudent  for  the 
Tar  River  spiny  mussel,  as  defining  its 
exact  range  and  specific  habitat  could 
threaten  tlie  species  by  increasing  the 
risk  of  illegal  taking  of  this  unqiue  spiny 
mussel.  A  decision  to  take  no  action 
would  exclude  the  Tar  River  spmy 
mussel  from  needed  protection  available 
under  the  Endangered  Species  Act. 
Therefore,  no  action  or  listing  as 
threatened  would  be  contrary  to  the 
Act's  intent. 

Critical  Habitat 

Section  4(a)f3)  of  the  Act,  as 
Amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  any  habitat  of  a 
species  that  is  considered  to  be  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designtion  of  critical  habitat  is  not 
prudent  for  the  Tar  River  spiny  mussel 
at  this  time.  This  rare  mussel  is  unique, 
being  one  of  only  three  known  species 
of  spined  freshwater  mussels.  Because 
of  this,  the  Service  believes  a  detailed 
descriptive  of  the  species'  habitat, 
required  as  part  of  any  critical  habitat 
designation,  could  increase  the  species' 
vulnerability  to  illegal  taking  and 
increase  the  law  enforcement  problem. 
Therefore,  it  would  not  be  prudent  to 
designate  critical  habitat  for  this 
species.  Doing  so  would  draw  attention 
to  the  Tar  River  spiny  mussel  and  risk 
depletion  of  an  already  limited 
population. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 


against  certain  practices,  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquistion  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species.  When  a  species  is  listed. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likey  to 
jeopardize  the  continued  existence  of 
such  a  species.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into 
consultation  with  the  Service. 

Federal  activities  that  could  impact 
the  species  and  its  habitat  include,  but 
are  not  limited  to,  the  following: 
Issuance  of  permits  for  hydroelectnc 
facilities,  stream  alterations,  reservoir 
construction,  wastewater  facibty 
development,  and  road  and  bridge 
construction  on  the  Tar  River.  The 
construction  of  a  planned  hydroelectric 
facility  at  Rocky  Mount,  North  Carolina, 
could  likewise  impact  the  species,  as 
discussed  above.  It  has  been  the 
experience  of  the  Service  that  neariy  all 
Section  7  consultations  are  resolved  so 
that  the  species  is  protected  and  the 
project  objectives  are  met. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take,  import  or  export,  ship  on 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  dffer  for 
sale  in  interstate  or  foreign  commerce 
listed  species.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  was  illegally 
taken.  Certain  exceptions  would  apply 


86420 


Federal  Regiater  /  Vol.  49.  No.  181  /  Monday.  September  17.  1984  /  Proposed  Rules 


IMI 


to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  animal  species  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes  or  to  enhance  the  propagation 
of  survival  of  the  species.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  rslieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  ndt 
available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservatior. 
of  each  endangered  or  threatened 
species.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commerical  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Tar  River 
spiny  mussel; 

(2)  The  location  of  any  additional 
populations  of  the  Tar  River  spiny 
mussel  and  the  reasons  why  any  habitat 
of  this  species  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  Tar  River  spiny  mussel. 

Final  promulgation  of  the  regulation 
on  the  Tar  River  spiny  mussel  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal 

The  Endangered  Species  Act  provides 
for  a  public  heanng  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  Warren  T.  Parker,  Field 
Super\isor.  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service. 
100  Otis  Street.  Room  224,  Asheville, 
North  Carolina  28801 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Fjivironmental  Policy  .^ct  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Services  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 

(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
rends  as  follows 

Authority:  Pub  L  93-205,  87  Stat.  884;  Pub 
L  94-359,  90  Stat  911:  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat  1411  (16  U.S.C.  1531  etseq.]. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  under  clams  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.11     Endangered  and  threatened 
wildlife. 


(h)  *  •  • 


Scientific  n«m« 


<isfG.X  -ange 


Vertobfate 

cx^uiation  where 

e'^daogeroo  or 

ttveaiened 


Staijs 


Cniica'  habitat 


Sc«cjal  rules 


Mussel   ^ar  River  tpiny 


Sf/lO'K'     C-antnyntu  Sfenstan^^rui 


L.SA   (NO) NA „ E 


NA 


NA 


Dd;ed.  August  15.  1984 
G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and  Parks 

(FS  Dor   84-:43m  Filed  9-14-M   8  45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains   documents  other  than   rules  or 
proposed  mles  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng   in   this   section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 
[Docket  No.  84-346] 

Citrus  Canker;  Declaration  of 
Emergency  Because  of  Citrus  Canker 

Whereas,  a  serious  infestation  of 
citrus  canker  exists  in  parts  of  Folorida. 
and. 

Whereas,  citrus  canker  is  a 
devastating  bacterial  disease  which 
rapidly  and  aggressively  infects  citrus 
and  which  can  be  spread  easily  causing 
catastrophic  damage  to  entire  citrus 
growing  areas; 

Now  therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25. 
1981,  95  Stat.  953  [7  U.S.C.  147b).  I 
declare  that  there  is  an  emergency 
which  threatens  the  citrus  growing 
industries  of  this  country  and  I  authorize 
the  transfer  and  use  of  such  sums  as 
may  be  necessary  from  appropriations 
or  other  funds  available  to  the  agencies 
or  corporations  of  the  Department  of 
Agriculture  for  the  conduct  of  a  program 
to  detect  and  identify  citrus  canker 
infested  areas,  to  control  and  prevent 
the  dissemination  of  citrus  canker  to 
noninfested  areas  in  the  United  States, 
and  to  eradicate  citrus  canker  wherever 
it  may  be  found. 

EFFECTIVE  DATE:  This  declaration  of 
emergency  shall  become  effective 
September  11, 1984. 
|ohn  R.  Block, 
Secretary  of  Agriculture. 

|FR  Doc  84-24558  Filed  B-14-84:  8:45  «m| 
BILUNG  CODE  S41fr-34-M 


Agricultural  Marketing  Service 

TotMcco  Inspection;  George  H.  Stalvey 
et  al.;  Public  Hearing  Regarding 
Application 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  in  the  auditorium  of 


the  Lowndes  County  Civic  Center.  1202 
East  Hill  Avenue,  Valdosta.  Georgia, 
beginning  at  9:30  a.m.,  e.s.t.  on  October 
3.  1984,  upon  the  application  of  Mr. 
George  H.  Stalvey  and  Mr.  Melvin 
Parker  of  Hahire,  George;  Mr.  Roy  A. 
Pierce,  Jr.,  Mr.  Santa  Deas,  Mr.  Joe 
Parker  of  Hahira.  Georgia;  .Mr  Rov  A 
Lastinger  of  Valdosta,  Georgia,  for 
tobacco  inspection  and  price  support 
services  to  a  new  market  which  would 
be  a  consolidation  of  the  currently 
designated  markets  of  Hahira  and 
Valdosta,  Georgia.  Such  public  hearing 
will  be  conducted  and  evidence 
received  pursuant  to  the  joint  policy 
statement  and  regulations  governing  the 
extension  to  tobacco  inspection  and 
price  support  services  to  new  markets 
and  to  additional  sales  on  designated 
markets  (7  CFR  Part  29.  Subpart  A.  Sec. 
29.1-29.3) 

Date:  September  12. 1984. 
C.W.  McMUlan, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FK  Doc  84-24559  Filed  9-14-84  8:45  sm| 
WLUNO  CODE  S41(M»-M 


Forest  Service 

Special  Uses;  Electronic 
Communication  Sites 

agency:  Forest  Service,  USDA. 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  On  July  6. 1984,  at  49  FR 
27801.  the  Forest  Service  published  a 
notice  of  proposed  policy  for 
communication  sites  on  .National  Forest 
System  lands  authorized  under  special- 
use  permits.  The  public  comment  period 
was  to  expire  on  September  4.  A  number 
of  special-use  holders  have  requested  a 
30-day  extension  to  ensure  that  they 
have  sufficient  time  to  adequately 
review  and  comment  on  this  matter.  In 
response,  the  Forest  Service  is  extending 
the  public  comment  period  until  October 
4. 

DATE:  Public  comments  must  be  received 
on  or  before  October  4, 1984. 
ADDRESS:  Comments  may  be  mailed  to 
R.  Max  Peterson,  Chief  (2720)  Forest 
Service,  USDA,  P.O.  Box  2417, 
Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Stockinger,  Forest  Service, 
Lands  Staff,  (703)  235-8107. 
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Dated:  September  10, 1984. 
R.  Max  Peterson. 

Chief. 

|FH  Doc  84-24551  Filed  0-14-84.  8:45  am) 
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CIVIL  AERONAUTICS  BOARD 

I Onter  84-9-24,  Dockets  42181  and  42182) 

Certificate  Application  of  Pacific 
Freight  Airtlnes,  Inc. 

AGENCY:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Board  is  proposing  to 
issue  certificates  of  public  convenience 
and  necessity  under  section  401  of  the 
Federal  Aviation  Act  to  Pacific  Freight 
Airlines,  Inc.  to  engage  in  scheduled 
interstate,  overseas,  and  foreign  air 
transportation  of  property  and  mail.  The 
Board  has  tentatively  found  that 
issuance  of  the  certificates  is  consistent 
with  the  public  convenience  and 
necessity  and  that  Pacific  Freight  is  fit  to 
provide  its  proposed  service. 
DATES:  Objections:  Al!  interested 
persons  having  objections  to  the  Board's 
tentative  fitness  determination  shall  file, 
and  serve  upon  all  persons  listed  below, 
no  later  than  October  4, 1984,  a 
statement  of  objections,  together  with  a 
summary  of  testimony,  statistical  data, 
and  other  material  expected  to  be  relied 
upon  to  support  objections. 

ADDRESS:  Responses  shall  be  filed  in 
Dockets  42181  and  42182,  and  should  be 
addressed  to  the  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  DC. 
20428,  and  should  be  served  on  the 
persons  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nicholas  Lowry,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington. 
DC.  20428,  (202)  873-5345. 

SUPPl£MENTARY  INFORMATION:  The 

complete  text  of  Order  84-9-24  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Cormecticut  Avenue, 
NW.,  Washington,  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84  9  24  to 
that  address. 


By  the  Civil  Aeronautics  Board:  September 
10.  1984. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc  S4-24M7  nied  D-14-M:  8:45  am| 
MUJNQ  COOC  02»-01<<l 


(Order  B4-»-14,  Docket  42262] 

Fitness  investigation  of  Westates 
Airlines 

agency:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  Instituting  the 

Westates  Airlines  Fitness  Investigation. 

SUMMARY:  The  Board  is  instituting  an 
investigation  to  determine  the  fitness  of 
Westates  Airlines  to  engage  in  interstate 
and  overseas  scheduled  air 
transportation. 

DATES:  Persons  wishing  to  intervene  or 
proposing  to  request  additional  evidence 
in  the  Westates  Airlines  Fitness 
Investigation  shall  file  their  petitions  in 
Docket  42262  by  September  21, 1984. 

ADDRESSES:  Petitions  to  intervene  and 
requests  for  additional  evidence  should 
be  filed  in  Docket  42262  and  addressed 
to  the  Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Brennan,  Bureau  of  Domestic 
Aviation.  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington. 
DC.  20428  (202)  673-5340. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  84  9  14  is 
available  from  the  Distribution  Section. 
Room  100, 1825  Connecticut  Avenue. 
NW.,  Washington,  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  8^  9  14  to 
that  address. 

By  tlie  Bureau  of  Domestic  Aviation: 
September  14, 1984. 

Phyllia  T.  Kaylor, 

Secretary. 

(FR  Doc.  84-24586  Filed  9-14-d4;  8:45  ami 
BILUNQ  COOE  UM-Ot-M 


CIVIL  RIGHTS  COMMISSION 

HNnoto  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
jjiovisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will 
convene  at  11:00  a.m.  and  will  end  at 
^:00  p.m.,  on  October  5, 1984  at  the  U.S. 
Commission  on  Civil  Rights,  Room  3290. 


230  South  Dearborn  Street,  Chicago, 
Illinois  60604.  The  purpose  of  the 
meeting  is  to  discuss  program  plans  for 
Fiscal  Year  '85. 

Persons  desiring  additional 
informatioa  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Midwestern  Regional  Office  at  (312) 
353-7479. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  September  11, 
1984. 

lofan  1.  Binklsy, 

Advi^^ory  Committee  Management  Officer. 

(re  Doc  84-24501  Piled  9-14-84;  8:45  Bin| 
■liJNQ  COOE  SSSS-OI-M 


Kansas  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kansas  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  on  October  5, 1984 
and  will  end  at  1:00  p.m  on  October  26. 
1984,  at  the  Holiday  Inn.  Reunion  Room, 
1000  N.  Broadway,  Wichita.  Kansas 
67214.  The  purpose  of  the  meeting  is  to 
engage  in  program  planning  and  to 
conduct  a  community  forum  on  the 
status  of  civil  rights  m  Wichita. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Central  States  Regional  Office  at  (816) 
354-5253. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  September  11, 
1984 

)ohn  I.  Binlclay. 

AdvisoHf'  Committee  Management  Officer. 

[FR  Doc   84-24500  Filed  9-14-84:  B:45  am) 
BtUJNG  COOE  SSSS-OI-M 


Kentucky  Advisory  Committee; 
Agenda  and  Notice  c*  Public  Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights 
that  a  meeting  of  the  Advisory 
Committee  to  the  Commission  originally 
scheduled  for  September  19,  1984,  at 
Lexington,  Kentucky  (FR  Doc  84-22714 
on  page  33912)  has  a  new  meeting  date. 


The  meeting  will  be  held  on 
September  20, 1984.  The  address  and 
time  will  remain  the  same. 

Dated  at  Washington,  D.C.  September  11. 
1984. 

)ohn  I.  Binkley. 
Advisory  Committee  Management  Officer. 

[FR  Doc  84-24501  Filed  »-14-84.  8  45  am] 
BILUNG  COOE  C335-01-M 


Maryland  Advisory  Committee; 
Amendment 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Advisory 
Committee  to  the  Commission  originally 
scheduled  for  October  9, 1984.  at 
Rockville.  Maryland,  (FR  Doc  84-23637 
on  page  35394)  has  a  new  meeting  date. 

The  meeting  will  be  held  on  October 
10, 1984.  The  address  and  time  will 
remain  the  same. 

Dated  at  Washington,  D.C,  September  11. 
1984. 

lohn  I.  Binkley, 

Advisory  Committee  Management  Officer. 

fFR  Doc  84-24503  Filed  »-14-84:  8:45  araj 
BILUMG  CODE  SSSfr-OI-M 


Minnesota  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Minnesota 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  will  end  at 
9:00  p.m.,  on  October  1, 1984,  at  the 
YWCA,  Member  Lounge,  65  East  Kellogg 
Boulevard,  St.  Paul.  Minnesota  55101. 
The  purpose  of  the  meeting  is  to  discuss 
the  status  of  the  Minnesota  Human 
Rights  Commission  and  the  project  on 
mental  health. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Midwestern  Regional  Office  at  (312) 
353-7479. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C,  September  11. 
1984 

John  I.  Binkley. 

Advisory  Committee  Management  Officer 

IIK  Doc  84-:4.VM  Filed  9-14--M  8:45  am] 
BILUIMi  COOE  •3SS-01-M 
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DEPARTMENT  OF  COMMERCE 

President's  Commiaeion  on  InduetrM 
Competitiveness;  Rescheduled 
Meeting 

AQENCV:  Office  of  Economic  Affairs, 
Commerce. 

ACTION:  Notice  of  change  of  meeting. 

summary:  This  notice  announces  the 
rescheduling  of  the  meeting  of  the 
International  Trade  Committee  a 
subcommittee  of  the  President's 
Commission  on  Industrial 
Competitiveness.  Qn  September  6,  1984 
a  notice  appeared  at  49  FR  35165 
announcing  a  September  18  meeting  of 
the  Intemationd  Trade  Committee  to  be 
held  from  9;00-6:00  at  the  Sheraton 
International  in  Rosemont,  Illinois.  This 
meeting  has  been  rescheduled  fior 
September  26,  from  10:00-6:00  at  the 
Essex  House  Hotel,  Suite  455, 160 
Central  Park  South,  New  York,  New 
York  10019.  The  agenda  will  include 
discussion  of  recommendations 
concerning  export  control,  antitrust  and 
the  trading  environment. 

Public  Participatioa 

The  meeting  will  be  open  to  public 
attendance.  A  hmited  number  of  seats 
will  be  available  for  the  public  on  a 
first-come,  first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Paul  Royston,  President's  Commission 
on  Industrial  Competitiveness,  736 
Jackson  Place,  NW.,  Washington,  DC 
20503,  telephone:  202-395-4527. 

Dated:  September  12,  1984. 

Egils  Milbergs, 

Executive  Director.  President's  Commission 
on  Industrial  Competitiveness. 

|FR  OcK.  (14-24474  Filed  9-Vi-m  2K  pm) 
BILLIMG  CODE  3S10>1t-M 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  [44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Leisure  Activities  Survey 
Form  Numbers:  Agency — LAS-1,  2,  3.  4. 

5,  6.  and  13,  OMB— .None 
Type  of  Request:  New  Collection 
Burden:  17,260  respondents;  1.434 

reporting  hours 

.Needs  and  Uses:  This  survey  provides 
annual  measures  of  participation  in 
selected  leisure  activities  and  measures 


changes  in  the  participation.  Planners 
use  this  information  to  study  patterns  of 
participation  across  various  population 
subgroups  and  to  look  for  correlateB  to 
arts  and  other  cultural  activities.  The 
research  will  better  enable  arts 
organizations  to  make  policy  decisions 
baaed  on  such  things  as  current  demand. 
potential  audience,  and  how  to  best 
serve  the  needs  of  their  constituent 
population. 

Affected  public:  Individuals  or 

households 
Frequency:  Monthly 
Respondent's  Obligation;  Voluntary 
OMB  Desk  Officer.  Timothy  Sprehe  395- 

4814 

Agency:  Bureau  of  the  Census 

Title:  Forward  Trace  Study 

Form  Numbers:  Agency — [>-8111,  D- 

8115,  OMB— None 
Type  of  Request:  New  Collection 
Burden;  13,500  respondents:  5,040 

reporting  hours 

Needs  and  Uses:  This  study  is  being 
used  to  improve  the  Bureau's  ability  to 
evaluate  coverage  for  the  1990 
Decennial  Census,  The  project 
duplicates  the  activities  needed  to  carry 
out  a  national  reverse  record  check 
(RRC).  The  RRC  is  an  evaluation 
program  in  which  a  sample  of  the 
population  is  drawn  from  a  frame 
created  before  the  census.  The  sample 
individuals  are  traced  to  the  time  of  the 
census  and  matched  to  the  census.  The 
proportion  of  the  sample  determined  not 
to  have  been  counted  in  the  census 
provides  an  estimate  of  the  population 
that  was  missed  in  the  census. 
Affected  Public:  Individuals  or 

households 
Frequency:  Nonrecurring 
Respondent's  Obligation;  Mandatory 
O.MB  Desk  Officer:  Timothy  Sprehe  395- 

4814. 

Copies  of  the  above  mformation 
collection  proposals  can  be  obtained  by 
Cdlling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  September  7,  1964 
Edward  Midiais, 

Department  Clearance  Officer. 

|KF  Doc  M-2*55S  Filsd  9-14-84;  8.4S  un| 
BILLING  CODE  SSIO-CW-M 


Review  by  the 
t 


Agency  Forns 

Offlcttal 

(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for  the 
collection  of  information  under  the 
provi8ion«  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency;  Bureau  of  the  Census 
Title:  Survey  of  Income  and  Program 

Participation— 1984  Panel  Wave  5 
Form  Numbers:  Agency — SIPP-4aOO 

Wave  5  Questionnaine — SVP-460S — 

Introductory  Letter,  OMB — 0807-0425 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden;  42,000  respondents;  21.000 

reporting  hours 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participatioa  (SIPP) 
is  a  source  of  infonnatien  for  a  wide 
variety  of  topics  and  alknra  inJIetmatian 
for  separate  topics  to  be  tnacgnted  to 
form  a  angla.  unified  data  baae  so  that 
the  interaction  between  tax  toansfer. 
and  other  gevcnuneiH  and  private 
policies  can  be  examined.  'The  data  will 
provide  the  executive  and  legnlativc 
branches  improved  statistics  on  iacome 
distribution  and  data  not  previously 
available  on  eligibility  for  and 
participation  in  government  programs. 
Changes  in  status  and  participation  will 
be  measured  over  time.  The  data  will 
support  policy  and  program  planning. 

Affected  Public:  Individuals  or 

households 
Frequency:  Three  times  a  year 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Timothy  Sprehe  395- 

4814. 

Copies  oi  the  above  mformation 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 

Officer,  Edward  Michals  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  D.C,  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
the  respective  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  September  7,  1984 

Edward  Michals. 

Department  Clearance  Officer. 

(FR  Doc  »4-24SSe  FiW  9-14-M.  ft4S  «in| 
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Agency  Fonn  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 

Administration 
Title;  General  License  (GIT)  Shipments 

Originating  in  Canada 
Form  Numbers:  Agency — EAR-371.4(c)); 

OMB— 0625-0137 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
Burden:  15,000  respondents;  1.250 

reporting  hours 

Needs  and  Use;  For  each  shipment 
from  Canada  moving  in  transit  through 
the  United  States  to  a  foreign 
destination,  a  copy  of  the  Form  B-13. 
Canadian  Customs  Entry,  must  be 
presented  to  the  Customs  Office  at  the 
U.S.  port  of  export  rather  than  at  the 
port  of  entry.  The  information  is  used  to 
verify  the  information  on  the  Shipper's 
Export  Declaration. 

Affected  Public:  Businesses  or  other  for- 
profit  organizations,  small  businesses 
or  organizations 
Frequency:  On  occasion 
Respondent's  Obligation;  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Sheri  Fox  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230, 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
the  OMB  Desk  Officer.  Room  3235.  New 
Executive  Office  Building,  Washington, 
DC.  20203, 

Dated:  September  7,  1984. 
Edward  Michals. 

Departmental  Clearance  Officer. 

|FR  Doc  84-24557  Filed  »-14-»4:  8:45  am) 
BILLING  CODE  IS10-CW-M 


International  Trade  Administration 

IC-4€»-4031 

Potassium  Chloride  From  Spain;  Final 
Affirmative  Countervailing  Duty 
Determination 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Commerce.         • 


action:  Notice  of  final  affirmative 
countervailing  duty  determination 

summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Spain  of  potassium  chloride.  The 
estimated  net  subsidy  is  7.88  percent  ad 
valorem  on  exports  prior  to  July  11,  1984, 
and  6.90  percent  ad  valorem  on  exports 
on  or  after  July  11,  1984.  Therefore,  we 
are  directing  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
unliquidated  entries  of  potassium 
chloride  from  Spain  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  June  29,  1984 
The  Customs  Service  shall  require  a 
cash  deposit  or  bond  on  this  product  in 
the  amount  equal  to  the  estimated  net 
subsidy. 

EFFECTIVE  DATE:  September  17,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Link,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone;  (202)  377-0189. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits 
constituting  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  potassium 
chloride.  The  following  programs  are 
found  to  confer  subsidies; 

•  Short-term  preferential  loans 
(provided  under  the  Privileged  Circuit 
Exporter  Credits  Program  as  working- 
capital  loans  and  export  credits). 

•  Excessive  rebates  of  indirect  taxes 
on  exports  under  the  Desgravacion 
Fiscal  a  la  Exportacion  (DFE). 

We  determine  the  net  subsidy  to  be 
7.88  percent  ad  valorem  on  exports  prior 
to  July  11. 1984,  and  6.90  percent  ad 
valorem  on  exports  on  or  after  July  11, 
1984 

Case  History 

On  March  30.  1984,  we  received  a 
petition  from  Amax  Chemical,  Inc.  and 
Kerr-McGee  Chemical  Corporation  filed 
on  behalf  of  the  U.S.  industry  producing 
potassium  chloride.  In  compliance  with 
the  filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
petitioners  alleged  that  manufacturers, 
producers,  or  exporters  in  Spain  of 
potassium  chloride  receive,  directly  or 
indirectly,  benefits  which  constitute 


subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
materially  injure,  or  threaten  to 
materially  injure,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  April  19,  1984,  we  initiated  an 
investigation  (49  PR  18149). 

Since  Spain  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  On  May  14,  1984,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  there  is  a  reasonable 
indication  that  these  imports  materially 
injure,  or  threaten  to  materially  injure,  a 
U.S.  industry  (49  FR  21813). 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  Spain  at  its  embassy  in 
Washington,  D.C.  on  April  23, 1984.  On 
June  4, 1984,  we  received  a  response  to 
the  questionnaire  from  Minas  de  Potasa 
de  Suria,  S.A..  (Suria)  and  on  June  22, 
1984,  we  received  a  response  from  the 
related  exporter,  Comercial  de  Potasas. 
S.A.  (Copsa).  The  government  of  Spain 
replied  to  our  questionnaire  on  July  3, 
1984.  On  June  29,  1984,  we  published  an 
affirmative  preliminary  countervailing 
duty  determination  (49  FR  26784). 

During  the  week  of  July  8,  1984,  we 
conducted  a  verification  of  the 
responses  in  Spain. 

In  response  to  a  request  from 
petitioners,  a  public  hearing  was  held  on 
August  9,  1984.  We  received  briefs  from 
the  parties  to  the  proceeding  on  August 
3,  1984,  and  August  16,  1984 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  potassium  chloride.  For 
the  purposes  of  this  investigation,  the 
term  "potassium  chloride"  covers 
potassium  chloride,  otherwise  known  as 
muriate  of  potash,  as  currently  provided 
for  in  item  480.50  of  the  Tariff  Schedules 
of  the  United  States 

There  is  one  known  firm  in  Spain 
which  produces  potassium  chloride  for 
export  to  the  United  States.  We  have 
received  information  from  Suria,  which 
produced  100  percent  of  the  potassium 
chloride  exported  to  the  United  States 
during  the  period  of  investigation, 
calendar  year  1983,  and  from  Suria's 
related  exporter.  Copsa. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  and  our  verification,  we 
determine  the  following : 
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I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  potassium 
chloride  under  the  programs  discussed 
below: 

A.  Privileged  Circuit  Exporter  Credits 
Progrdm 

Petitioners  alleged  benefits  which 
constitute  subsidies  in  the  form  of  short- 
term  preferential  loans.  We  requested 
information  on  all  short-term  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization.  The 
only  preferential  short-term  borrowing 
received  by  Suria  was  that  obtained 
under  the  Privileged  Circuit  E.xporter 
Credits  Program. 

The  government  of  Spain  requires  all 
Spanish  commercial  banks  to  maintain  a 
specific  percentage  of  their  lendable 
funds  in  privileged  circuit  accounts. 
These  funds  are  made  available  to 
exporters  at  preferential  interest  rates 
though  a  variety  of  credit  programs. 
While  there  is  no  direct  outlay  of 
government  funds,  the  benefits 
conferred  on  the  companies  are  the 
result  of  a  government-mandated 
program  to  promote  exports.  Of  the  four 
privileged  circuit  programs  available  to 
companies,  we  determine  that  the 
respondent  potassium  chloride  producer 
benefited  from  two  programs,  the 
working-capital  loan  and  the  short-term 
export  credit  programs. 

\.  Working  Capital  Loans.  Under  the 
privileged  circuit  program,  firms  may 
obtain  working-capital  loans  for  one 
year,  the  total  of  which  is  not  to  exceed 
a  specified  percentage  of  their  previous 
year's  exports.  During  the  period  of 
investigation,  Suria  received  three 
working-capital  loans  under  this 
program. 

For  our  preliminary  countervailing 
duty  determination  on  potassium 
chloride  from  Spain,  we  used  the 
average  prime  interest  rate  for  one  year 
as  the  basis  for  our  benchmark  interest 
rate.  We  added  two  percentage  points  to 
the  average  prime  rate  to  arrive  at  the 
interest  rate  faced  by  average 
borrowers.  To  this  we  then  added  a 
legally  estabhshed  0.5  percent 
commission. 

During  our  verification  of  the 
responses,  we  met  with  the  director  of  a 
bank  in  Madrid.  From  the  director  we 
learned  that  our  benchmark  is  a  nominal 
interest  rate.  We  also  found  that  the 
Bank  of  Spain  which  publishes  the 
average  prime  interest  rate  also 
publishes  weighted-average  lending 
rates  on  all  loans  by  length  and  type  of 
loan.  Since  the  weighted-average 


lending  ratejeflects  average  borrowing 
in  Spain,  it  is  a  more  accurate  source  for 
a  benchmark  than  the  prime  rate  to 
which  we  have  been  adding  an  estimate 
of  the  percent  over  prime  which  average 
borrowers  would  pay. 

Consequently,  for  this  final 
determination,  we  chose  as  our  1983 
benchmark  for  short-term  operating 
capital  loans,  the  1983  weighted-average 
lending  rate  for  loans  of  one  to  three 
years.  Since  this  is  a  nominal  rate,  we 
found  the  effective  rate  by  quarterly 
compounding,  and  then  adding  the  0.5 
percent  commission.  In  addition,  an  ITE 
tax  of  four  percent  is  charged  by  the 
government  on  all  interest  payments, 
both  commercial  and  preferential.  We 
added  this  tax  to  the  benchmark.  Based 
on  these  data,  we  determine  the 
national  average  commercial  interest 
rate  to  be  20.09  percent  for  one-year 
working  capital  loans  given  in  1983. 

Although  in  the  past  we  have  rehed 
upon  comparisons  between  nominal 
interest  rates,  we  prefer  to  compare 
effective  interest  rates  as  stated  in  the 
Subsidies  Appendix  (49  FR  at  18022).  At 
verification  we  received  information 
with  which  to  calculate  an  effective 
benchmark  interest  rate.  Given  our 
preference  for  effective  interest  rates, 
we  are  changing  Suria's  nominal  interest 
rates  to  effective  rates  and  calculating 
the  benefit  based  on  a  comparison  of 
effective  rates. 

To  determine  the  benefit,  we 
compared  the  effective  preferential 
interest  rate  (including  tax  and 
commission)  with  the  effective  national 
average  commercial  interest  rate  of 
20.09  percent.  We  multiplied  this  interest 
differential  by  the  total  amount  of 
Suria's  privileged  circuit  working-capital 
loans. 

We  allocated  the  resulting  product 
over  the  total  sales  value  of  all  exports 
of  Suria  in  1983.  On  this  basis  we 
determine  that  the  ad  valorem  subsidy 
for  short-term  working  capital  loans  to 
Suria  is  0.48  percent. 

2.  Short-Term  Export  Credit.  The 
short-term  export  credit  program 
provides  loans  for  up  to  90  percent  of 
the  value  of  a  company's  export 
shipments  at  a  10  percent  nominal 
interest  rate  for  a  maximum  of  one  year. 
Suria  obtained  four  90-day  loans  under 
this  program  during  1983  to  finance 
exports  of  potassium  chloride  to  the 
United  States. 

For  our  preliminary  countervailing 
duty  determination  on  potassium 
chloride  from  Spain,  we  used  as  a 
benchmark  the  average  prime  interest 
rate  for  loans  of  90  days.  We  added  two 
percentage  points  to  the  average  prime 
rate  to  arrive  at  the  interest  rate  faced 
by  average  borrowers.  To  this  we  then 


added  a  legally  established  0.5  percent 
commission. 

As  with  working  capital  loans,  we 
learned  during  verification  that  the 
average  prime  rate  for  90-day  loans  is  a 
nominal  rate  and  that  the  Bank  of  Spain 
publishes  weighted-average  lending 
rates  which  more  closely  approximate 
the  rates  a^orded  the  average 
borrowers. 

Consequently,  for  this  final 
determination,  we  chose  as  our  1983 
benchmark  for  short-term  export  credit 
loans,  the  1983  weighted-average 
lending  rate  for  trade  discount  loans  of 
three  months.  Since  this  a  nominal  rate, 
we  found  the  effective  rate  by  quarterly 
compounding,  in  addition,  an  ITE  tax  of 
four  percent  is  charged  by  the 
government  on  all  interest  payments, 
both  commercial  and  preferential.  We 
added  this  tax  to  the  benchmark.  Based 
on  these  data,  we  determine  the 
national  average  commercial  interest 
rate  to  be  13.35  percent  for  90-day 
export  credit  loans  given  in  1983. 

As  explained  in  the  section  of  this 
notice  on  working  capital  loans,  we 
prefer  to  compare  effective  interest  rates 
to  evaluate  the  benefit  from  preferential 
financing. 

To  determine  the  benefit,  we 
compared  the  effective  preferential 
interest  rate  (including  tax)  with  the 
effective  national  average  commercial 
interest  rate  of  18.35  percent.  We 
multiplied  this  interest  differential  by 
the  amount  of  Suria's  privileged  circuit 
export  credit  loans.  We  allocated  the 
interest  benefit  over  the  total  sales 
value  of  Suria's  exports  to  the  United 
States  during  1983.  We  determine  that 
the  ad  valorem  subsidy  for  short-term 
export  credits  to  Suria  is  1.56  percent. 

B.  Desgravacion  Fiscal  a  la  Export acion 
(DFE) 

Spain  employs  a  cascading  tax 
system.  Under  this  system,  the 
goverrmient  levies  a  turnover  tax 
("IGTE")  on  each  sale  of  a  product 
through  its  various  stages  of  production, 
up  to  (but  not  including)  the  final  sale  in 
Spain.  Upon  exportation  of  the  product, 
the  government,  under  the  DFE,  rebates 
both  these  accumulated  IGTE  indirect 
taxes  and  certain  final  stage  taxes. 

Although  the  Spanish  government 
rebates  upon  exportation  all  indirect 
taxes  paid  under  the  cascading  tax 
system,  the  Act  and  the  Commerce 
Regulations  allow  the  rebate  of  only  the 
following:  (1)  Indirect  taxes  borne  by 
inputs  which  are  physically 
incorporated  in  the  export  product  (see 
Annex  1.1  of  Part  355  of  the  Commerce 
Regulations);  and  (2)  indirect  taxes 
levied  at  the  final  stage  (see  Annex  1.2 


of  part  355  of  the  Conuoerce 
Regulations).  If  the  payment  upon  export 
exceeds  the  total  amount  of  allowable 
indirect  taxes  described  above,  the 
Department  considers  the  di^erence  to 
be  an  overrebate  of  indirect  taxes  and, 
therefore,  a  subsidy. 

In  this  case,  we  determine  that  Suria 
does  not  purchase  bom  other  sources 
any  inputs  that  are  physically 
incorporated  into  the  final  product. 
Thus,  there  are  no  turnover  taxes  paid 
on  these  inputs.  The  rebate  of  a  final 
stage  tax.  the  tax  on  freight,  is,  however, 
allowable  when  calculating  whether  or 
not  there  is  an  overrebate  of  indirect 
taxes  under  the  DFE.  Based  on  our 
analysis,  the  amount  of  the  subsidy  if 
the  DFE  rebate  less  the  amount  of  the 
final  stage  freight  tax. 

During  our  verification,  we  learned 
that  the  DFE  rebate  was  reduced  from 
6.5  percent  on  potassium  chloride 
exports  to  5.525  percent  effective  July  11. 
1984.  Since  the  decree  was  signed  on 
June  20, 1984.  prior  to  our  preliminary 
determination,  we  have  included  this 
information  in  our  final  determination. 
Therefore,  any  exports  of  the 
merchandise  under  investigation  on  or 
after  |uly  11, 1984.  are  subject  to  the 
lower  DFE  rebate. 

On  this  basis,  we  determine  that  the 
DFE  rebate,  less  the  final  stage  tax. 
confers  an  ad  valorem  subsidy  of  5.84 
percent  on  exports  prior  to  July  11,  984. 
and  4.86  percent  ad  valorem  on  exports 
on  or  after  July  11, 1984. 

II.  Prognun  Detennined  Not  to  Confer 
Subsidies 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters,  in  Spain  of 
potassiimi  chloride  under  the  following 
program: 

Government  Equity  Purchases 

Petitioners  alleged  that  producers  of 
potassium  chloride  benefited  from 
government  of  Spain  purchases  of  equity 
on  terms  inconsistent  with  commercial 
considerations. 

During  verification  we  found  that 
prior  to  198Z  a  Belgian  company  held 
100  percent  of  Suria's  stock.  In  1982,  this 
Belgian  company  sold  51  percent  of  its 
shares  in  Suria  to  Fodina,  a  holding 
company  owned  by  the  government  of 
Spain.  Consistent  with  the  Subsidies 
Appendix  (49  FR  18006),  we  determine 
that  since  Fodina  purchased  previously 
issued  shares  from  the  Belgian  company, 
there  is  no  subsidy  to  Suria.  This  is  true 
no  matter  what  price  the  government 
pays,  since  any  overpayment  benefits 
only  the  prior  shareholders  and  not 
Suria. 


IIL  Programa  Detennined  Not  To  Be 
Used  j 

We  have  cletermined  that  potassium 
chloride  manufacturers,  producers,  or 
exporters  in  Spain  do  not  use  the 
following  programs  identified  in  the 
notice  of  "Initiation  of  Countervailing 
Duty  Investigation  of  Potassium 
Chloride  from  Spain." 

A.  Certain  Benefits  Under  the  Privileged 
Circuit  Export  Credits  Program 

In  our  analysis  of  the  Privileged 
Circuit  Export  Credits  Program  earlier  in 
this  notice,  we  found  that  two  programs. 
short-term  working  capital  loans  and 
short-term  export  credits,  did  provide 
subsidies  to  the  respondent.  We 
determine  that  the  two  remaining 
programs  identified  in  our  notice  of 
initiation  are  not  used.  They  are:  (1) 
Commercial  services  loans,  and  (2) 
Prefinancing  exports. 

B.  Medium-  and  Long-Term  Preferential 
Loans 

Petitioners  alleged  that  producers  of 
potassium  chloride  are  receiving 
medium-  and  long-term  preferential 
financing  either  directly  from  the 
government  of  Spain  or  from  banks 
instructed  by  the  government  of  Spain. 
We  verified  ttiat  Suria  had  no 
outstanding  medium-  or  long-term  loans 
during  the  period  in  which  we  are 
measuring  subsidization. 

Petitioners'  Comments 

Comment  1.  Petitioners  argue  that  the 
entire  rebate  of  the  DFE  is  a  subsidy  to 
the  producer  of  potassium  chloride, 
since  there  are  no  physically 
incorporated  imputs  on  which  indirect 
taxes  are  paid. 

DOC  Position.  Although  the  Spanish 
government  rebates  upon  exportation  all 
indirect  taxes  paid  under  the  cascading 
tax  system,  the  Act  and  the  Commerce 
Regulations  allow  the  rebate  of  only  the 
following:  (1)  Indirect  taxes  borne  by 
inputs  which  are  physically 
incorporated  in  the  exported  product 
(see  Annex  1.1  of  Part  355  of  the 
Commerce  Regulations);  and  (2)  indirect 
taxes  levied  at  the  final  stage  (see 
Annex  1.2  of  Part  355  of  the  Commerce 
Regulations).  If  the  payment  upon  export 
exceeds  the  total  amount  of  allowable 
indirect  taxes  described  above,  the 
Department  considers  the  difference  to 
be  an  overrebate  of  indirect  taxes,  and 
therefore,  a  subsidy. 

In  this  case,  we  determine  that  Suria 
does  not  purchase  from  other  sources 
any  imputs  that  are  physically 
incorporated  into  the  final  product. 
Thus,  there  are  no  turnover  taxes  paid 
on  these  inputs.  Consequently,  the 


subsidy  is  equal  to  the  DFE  rebate  less 
final  stage  taxes. 

Comment  2.  Petitioners  state  that  the 
Department  incorrectly  characterized 
the  IGTE  on  rail  transportation  to  the 
port  as  a  final  stage  indirect  tax  that 
may  be  properly  offset  against  the  DFE. 
Petitioners  take  the  position  that  such 
export  freight  is  a  tax  on  transport 
categorized  under  present  GAIT  rules 
as  a  tax  occulte.  i.e.,  a  tax  that  may  not 
be  rebated. 

DOC  Position.  The  freight  charges  in 
question  are  established  for  exporting 
the  merchandise  and  are  treated  as  a 
tax  on  the  exported  product.  We  view 
this  as  a  final  stage  tax.  and  have 
consistently  held  that  this  freight  tax  is 
an  allowable  final  stage  tax.  See,  for 
example.  Non-Rubber  Footwear  from 
Spain  (49  FR  19378)  and  Amoxicillin 
Trihydrate  and  Its  Salts  from  Spain  (49 
FR  12730).  Consequently,  the  rebate  of 
this  tax  is  allowable  when  calculating 
whether  or  not  there  is  an  overrebate  of 
indirect  taxes  under  the  DFE. 

Comment  3.  Petitioners  argue  that  the 
Department  should  not  offset  the 
Impuesto  de  Muellaje,  a  port  charge, 
against  the  DFE.  They  state  that  the  port 
charge  does  not  appear  to  be  an  indirect 
tax,  but  a  utilization  fee. 

DOC  Position.  We  agree  that  the 
Impuesto  de  Muellaje  is  a  utilization  fee 
rather  than  a  tax  and.  therefore,  we  are 
not  allowing  this  as  a  deduction  from 
the  DFE. 

Comment  4.  Petitioners  express 
concern  that  if  the  Department 
calculates  interest  rate  differentials 
based  on  effective  interest  rates,  rather 
than  nominal  interest  rates,  the 
prepayment  of  interest  on  subsidized 
loans  might  cause  an  adjustment  to  be 
made  mitigating  the  benefit  from  the 
lower  (nominal)  rate. 

DOC  Position.  Although  in  the  past 
we  have  relied  upon  comparisons 
between  nominal  interest  rates,  we 
prefer  to  compare  effective  interest  rates 
as  stated  in  the  Subsidies  Appendix  (49 
FR  at  18022)  as  follows:  "The  magnitude 
of  the  benefit  from  loans  is  a  function  of 
the  difference  between  the  cost  of  the 
loan  under  examination  and  the  cost  of 
the  benchmark  loan.  Ideally,  we  attempt 
to  quantify  the  total  effective  cost  of 
each  type  of  loan  in  our  comparisons. 
However,  the  charget  added  on  to  the 
nominal  interest  rates  for  each  loan 
cannot  always  be  quantified.  In  these 
cases,  we  base  our  calculations  on  the 
difference  between  the  quantifiable 
equivalent  terms  of  both  loans."  For  our 
final  determination  we  calculated  the 
benefit  from  these  preferential  loans  as 
the  difference  between  the  effective  cost 
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of  the  loans  under  examination  and  the 
effective  cost  of  the  benchmark  loans. 

Respondent's  Comments 

Comment  1.  Respondent  slates  that  its 
effective  average  interest  rate  on  short- 
term  export  credits  is  higher  than  the 
Department's  preHminary  calculations 
show. 

DOC  Position.  We  agree.  For  our 
preliminary  determination  we  did  not 
have  sufficiently  detailed  information  to 
calculate  the  effective  interest  rales  on 
the  short-term  export  credit  loans. 
During  our  verification,  we  gathered 
sufficient  information  to  calculate 
effective  interest  rates  for  short-term 
export  credits  which  are  higher  interest 
rales  than  the  nominal  interest  rates  in 
our  Dteliminary  calculations.  See  Ihe 
sectfon  on  the  Privileged  Circuit 
Exporter  Credits  Program. 

Comment  2.  Respondent  states  that 
since  54.2  percent  of  the  cost  of  its 
inputs  for  the  production  of  potassium 
chloride  are  effected  by  the  ICTE  at  the 
rate  of  4  percent  during  1983.  the  rebate 
of  6.5  percent  under  the  DFE  is  clearly 
justified.  Consequently,  respondent 
argues  that  the  DFE  represents  only  a 
reimbursement  of  the  indirect  taxes 
affecting  production  and  that  there  is  no 
subsidy  from  the  DFE  program. 

DOC  Position.  We  disagree.  See  DOC 
Position  to  Petitioners'  Comment  1. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  unliquidated  entries  of 
potassium  chloride  from  Spain  which 
are  entered,  or  withdrawn  from 
warehouse,  or  consumption,  on  or  after 
lune  29, 1984.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  for  each  such  entry  of  this 
merchandise  in  the  amount  of  7.88 
percent  ad  valorem  on  exports  prior  to 
July  11, 1984,  and  6.90  percent  ad 
valorem  on  exports  on  or  after  )uly  11, 
1984.  This  suspension  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 


ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  make  its  determination 
of  whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry  within  45  days  of 
the  publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury  or  the  threat  of  material  injury 
does  not  exist  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  the  Customs 
Service  to  assess  countervailing  dufies 
on  all  entries  of  potassium  chloride  from 
Spain  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  suspension  of  liquidation  date,  and 
to  require  a  cash  deposit  or  bond  for  an 
amount  equal  to  the  net  subsidy  amount 
indicated  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
167ld(d)). 
William  T.  Archey. 

Acting  Assistant  Secretary  for  Trade 
Administration. 

(H*  Doc  8*-245aC  Filed  9-1+-84:  &45  ain| 
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National  Technical  Infonnation 
Service 

Selling  Price  Increase 

Effective  January  1,  1985,  NTIS  will 
increase  the  selling  price  of  its  Published 
Search  product  in  both  paper  copy  and 
microfiche.  The  cost  to  North  American 
Continent  customers  will  go  from  $35  to 
$40  and  for  all  others  from  $60  to  $70  per 
search. 
Thomas  P.  Bold.  Jr.. 

Director.  Office  of  Administrative 
Management. 

(FR  Doc  M-24505  FiIkJ  »-14-«4:  ft«5  am) 
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COMMODITY  FirrURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Recommencement  of 
Trading  in  the  One-Year  U.S.  Treasury 
Bill  Contract 

agency:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  proposed  contract 
market  rule  change. 

summary:  The  Chicago  Mercantile 
Exchange  has  submitted  a  proposal  to 
recommence  trading  in  the  one-year  U.S. 
Treasury  bill  contract.  The  Commodity 
Futures  Trading  Commission 
( 'Commission")  has  determined  that  the 
proposal  is  of  major  economic 
significance  and  that,  accordingly, 
publication  of  that  proposal  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  should  be  received  on 
or  before  October  17, 1984. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  the  CME 
one-year  U.S.  Treasury  bill  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Naomi  Jaffa,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  D.C,  (202)  254-7227. 

SUPPLEMENTARY  information:  Since 
the  CME  one-year  U.S.  Treasury  bill 
contract  is  now  dormant  within  the 
meaning  of  Commission  Rule  5.2  (47  FR 
29515  (July  7. 1982)),  the  Exchange  has 
submitted  a  proposal  to  recommence 
trading  in  the  contract  pursuant  to  the 
requirements  of  Rule  5.2.  The  Exchange 
states  that  during  this  dormant  period 
three  developments  have  increased  the 
potential  hedging  demand  for  a  futures 
contract  based  on  one-year  U.S. 
Treasury  bills:  fl)  The  delivery  cycle  for 
the  futures  contract  on  three-month  U.S. 
Treasury  bills  has  been  modified  in  a 
way  that  would  improve  intermediate- 
term  hedges  involving  the  two  contracts; 
(2)  the  absolute  exposure  to  interest-rate 
risk  in  the  maturity  range  that  would  be 
served  by  the  one-year  U.S.  Treasury 
bill  contract  has  been  increased 
substantially;  and  (3)  businesses 
exposed  to  interest-rate  risk  are  better 
equipped  and  more  willing  to  manage 
such  risk  with  futures. 

The  Commission  believes  the  CME's 
proposal  to  recommence  trading  in  the 
one-year  U.S.  Treasury  bill  contract 
pursuant  to  the  requirements  of 
Commission  Rule  5.2  is  of  major 
economic  significance  in  accordance 
with  section  5a(12)  of  the  Commodity 
Exchange  Act,  7  U.S.C.  7a(12)  (1982). 
The  Exchange  ceased  to  list  trading 
months  in  December  1980,  Accordingly, 
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the  Commission  believes  that  the 
resumption  of  trading  in  the  contract 
may  raise  questions  concerning  its 
overall  conformity  with  cash  market 
practices  and  its  economic  purpose.  The 
CMFs  proposal  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  D.C.  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  its  proposal  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1983)). 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Acts  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  \he 
proposed  amendments  should  send  such 
comments  to  Jane  K.  Stuckey,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  D.C.  20581,  by  October  17, 
1984.  Such  comment  letters  will  be 
publicly  available  except  to  the  extent 
they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9. 

Issued  in  Washington.  D.C.  on  September 
11. 1984. 

JOSB  A'  nrCbo, 

Deputy  Secretary  of  the  Commission. 

|FR  One  84^24528  FUed  9-14-84;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

NetMcattofi  of  Proposed  Coitection  of 
Information 

AOEMCV:  Consumer  Product  Safety 
Commission. 

ACTKHC  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  3501  et  seq.],  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in  the 
form  of  a  consumer  survey  to  determine 
the  number  of  fireplace  inserts  and 
wood-  or  coal-buming  stoves  owned  by 
consumers. 

The  purpose  of  this  project  is  to 
resolve  differentres  in  previous  estimates 
the  Commission  has  obtained  from 


different  socrces.  Accurate  figures  for 
the  n«mber  of  these  appliances  that  are 
used  by  consimiers  are  needed  to  assess 
the  risks  associated  with  the  devices. 
The  results  of  this  survey  also  may  help 
to  explain  differences  in  previous 
estimates  based  on  consumer  surveys 
and  estimates  provided  by 
manufacturers  of  the  devices. 

The  survey  is  to  be  a  "caravan" 
survey  whidi  is  conducted  by  a 
contractor  every  two  weeks  and 
involves  a  national  probability  sample 
of  1.000  households.  In  order  to  conduct 
the  Commission's  survey,  the  contractor 
would  ask  each  respondent  2-10 
questions  (depending  on  whether  and 
how  many  of  the  devices  are  possessed 
by  the  respondent)  as  part  of  one  edition 
of  the  caravan  survey. 

Agency  address:  Consumer  Product 
Safety  Commission.  1111 18th  Street. 
NW.,  Washfaigton,  DC  20207. 

Title  of  information  collection: 
Consumer  survey  to  determine  the 
number  of  ffa-eplace  inserts  and  coal-  or 
wood-burning  stoves  possessed  by 
consumers. 

Type  of  request:  Approval  of  new 
plan. 

Frequency  of  collection:  One  time. 

General  description  of  respondents: 
Random  sample  of  consumers. 

Estimated  number  of  respondents: 
1000 

Estimated  average  number  of  hours 
per  response:  0.05 

Comments:  Comments  on  this 
proposed  collection  of  information 
should  be  addressed  to  Andy  Valez- 
Rivera.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503;  telephone  (202) 
395-7313.  Copies  of  the  proposed 
collection  of  information  requirement 
arc  available  from  Francine  Shacter, 
Office  of  Budget  and  Program 
Implementation,  Consumer  Product 
Safety  Conmiission.  Washington.  DC 
20207;  telephone  (301)  492-6529. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504|h)  is  applicable. 

Dated:  September  11.  1984. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  Doc  84-24490  F'.led  »-14-84;  8;45  am| 
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DEPARTMENT  OF  EDUCATION 

Meeting;  National  Advisory  Council  on 
Bilingual  Education 

AQENCY:  National  Advisory  Council  on 
Bilingual  Education. 


ACTION:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Bilingual 
Education.  Notice  of  this  meeting  is 
required  under  section  10(1  )(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  to  notify  the  general  public 
of  their  opportunity  to  attend. 

DATES:  October  10. 1984  Orientation  for 
New  Council  Members  by  Departmental 
Staff  from  8:30  a.m.-noon  and  a  business 
Meeting  1:00  p.m.-4:30  p.m.  Also  on 
October  11-12. 1984  from  9:00  a.m.-4:30 
p.m.  a  Business  Meeting  will  be  held  at: 
The  U.S.  Department  of  Education. 
Regional  Office  Building  Number  (3), 
Room  3652  (Gold  Room).  400  Maryland 
Avenue.  SW..  Washington.  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Balach.  Designated  Federal 
Official,  Room  421.  Reporter's  Building. 
400  Maryland  Avenue,  SW.. 
Washington.  D.C.  20202  (202-245-2600). 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Bilingual 
Education  is  established  to  advise  the 
Secretary  of  the  Department  of 
Education  concerning  matters  arising  in 
the  administration  of  the  Bilingual 
Education  Act  and  other  laws  affecting 
the  education  of  limited  English 
proficient  populations. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes  the  following: 

October  10.  1984 

/.  Orientation 

A.  Welcoming  Remarks  by  the  Director 
of  the  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs 

B.  Swearing  In  Ceremony  for  new 
Council  Members 

C.  Required  Orientation  for  Council 
Members  by  Designated  Department 
of  Education  Staff 

//.  Business  Meeting 

A.  Introduction  of  Policies  anjl 
Procedures  Handbook 

October  11, 1984 

/.  Business  Meeting 

A.  Policies  and  Procedures  Handbook 

B.  Election  of  Officers.  Selection  of 
Subcommittees  and  Members 

C.  Preparation  of  Council  Calendar  for 
Fiscal  Year  1985 

D.  Subcommittee  meetings 

October  12, 1984 

/.  Business  Meeting 
A.  Reconvene 


Federal  Regiater  /  Vol.  48.  No.  181  /  Monday.  September  17.  IflW  /  Notices 


B.  Subcommittee  Reports 

C.  Update  of  Annual  Report 

D.  Old  Business 
E  New  Business 

F.  Steering  Committee  Prepares  Business 
agenda  for  next  Council  Meeting. 

Dated:  September  12, 1984. 
|esse  M.  Soriano, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

(^"R  Doc.  a4-244a5  Filed  9-14-M  8  4S  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Magnetic  Fusion  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Magnetic  Fusion  advisory 
Committee. 

Dale  and  Time;  October  4-5,  1984 — 9:00 
a.m.  until  5:00  p.m. 

Location:  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  IE-245.  Washington. 
D.C.  20585. 

Contact:  RosaHe  Weller,  Office  of  Fusion 
Energy.  ER-50,  US.  Department  of  Ener^, 
Mail  Stop  G-226,  Washington.  D.C.  20545, 
Phone:  (301)-353-3347. 

Purpose  of  the  Committee:  To  provide 
advice  to  the  Secretary  of  Energy  on  the 
Departments  Magnetic  Fusion  Energy 
Program,  including  periodic  reviews  of 
elements  of  the  program  and 
recommendations  of  changes  based  on 
scientific  and  technological  advances  or 
other  factors;  advice  on  long-range  plans. 
priorities,  and  strategies  to  demonstrate  the 
scientific  and  engineering  feasibihty  of 
fusion:  advice  on  recommended  appropriate 
levels  of  funding  to  develop  those  strategies 
and  to  help  maintain  appropriate  balance 
between  competing  elements  of  the  program. 

Tentative  Agenda  Outline 

NAS/NRC  Study  of  International 

Cooperation  in  Magnetic  Fusion  Energy — L. 

Manning  Muntzing 
Comparative  Assessment  of  Energy 

Options— John  Sheffield 
ERAB  Study  of  Long-Range  Energy  R&D 

Needs — R.  Williamson 
MFAC  Discussion 
Public  Discussion 

Evaluation  of  DOE  Fusion  Program  Plan  and 
Strategy 

Review  of  Charge  of  MFAC— Ron  Davidson 
Fusion  Program  Plan  and  Strategy — John 

Clarke,  et  al. 
MFAC  Discussion 
Formulation  of  MFAC  Findings  and 

Recommendations 
Public  Input  and  Discussion 

New  Charge  Areas 
New  Charges  to  MFAC 


Discussion 
Other  Business 

Public  Participatioii 

TTre  meeting  is  open  to  the  public.  Wntten 
statemenU  may  be  filed  with  the  Committee 
either  before  or  after  the  meeting.  Mambers 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  item*  should 
contact  Rosalie  Weller  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  pnor  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda.  The 
Chairperson  of  the  Committee  is  empowered 
to  conduct  the  meeting  in  a  fashion  that  w.ll 
facilitate  the  orderly  conduct  of  business. 

Minutes 

Available  approximately  30  days  following 
the  meeting. 

Issued  at  Washington.  D.C.  on  September 
n  1984 

Howard  H.  Raiken, 

Deputy  Advisory  Committee  Management 

Officer 

[FR  Doc  84-24463  FiM  S-14-64;  8:45  unj 
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Federal  Energy  Regulatory 
Commission 

IDocltet  Nos.  RP83- 140-001,  st  al.] 

ANR  Pipeline  Company,  et  al^-  FHIng  of 
Pipeline  Refund  Reports  and  Refund 
Plans 

September  12,  1984. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  D.C.  20426.  on  or  before 
September  20, 1984.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  pubhc 
inspection. 

Kenneth  F.  Plumb, 

Secretary 

Appendix 


Filing 


Company 


OOCMI  KM 


Mmg 


S/  6/84 
6/  8/B4 


B.'  9/84 
8/20/64 


ANR  PipMrw  Co 

Mtsdsappi  Rivar 

Trantmisiion 

Corp 
Southam  Natural 

OaiCo 
VMayOa* 

Transmason  Inc 


RP83-1 40-001    I  Raporl 
RP7O-1-OO0  Do 


RP83-S8-012 
RPB3-a2-004 


2?      j          CO,^ 

OOMINO. 

%; 

8/23 ra4 

824/64 

8/27/64 
8/27/84 

6/31/64 

8/31/84 

OqniiMiilKGt 

StVP^Cop 

ElTinr 

NMuMOmCo 

NMsUGmCo 

NakaMQMCo. 
Naaonat  Fual  Gas 
SiWHrCorp. 

RP72-1S7-070 
W»-e5-013 
RP71-15-017 
«»7S-77-Oa6 

W76-66-016 
RP«0-13i-043 

Oa. 
Oo. 
Oa 
Do. 

Do. 

Oo. 

IFK  Doc  •4-2iS34  Filad  »-t4-M.  646  unj 
BlUJWa  COOC  S717-0t-« 


Do 
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[Oodrat  No.  ERS4-637-000] 

Central  Vermont  Public  Servlcs  Corp^ 
Filing 

September  12. 1964. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  August  30, 1984, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
as  an  initial  rate  schedule  a  System 
Sales  and  Exchange  Agreement  (the 
Agreement)  between  the  Central  Maine 
Power  Company  (CMP)  and  CVPS.  The 
Agreement  dated  April  1. 1964,  provides 
for  the  exchange  of  a  portion  of  the 
CVPS  system  capacity  and  associated 
energy  for  an  equal  entitlement  in 
capacity  from  the  CMP  system  (an 
Exchange). 

CVPS  states  that  the  Agreement 
provides  that  the  parties  will  determine 
not  less  than  twelve  (12)  hours  prior  to 
such  Exchange  whether  it  is 
economically  advantageous  to  the 
parties  that  an  exchange,  pursuant  to 
the  Agreement,  take  place  during  that 
day  or  week. 

CMP  shall  pay  CVPS  monthly  an 
amount  determined  by  multiplying  the 
megawatt  hours  delivered  by  CVPS  and 
received  by  CMP  for  the  preceding 
month  by  die  energy  reservation  charge 
in  dollars/MWH  for  each  transaction 
occurring  in  that  month  plus  an  energy 
charge.  The  energy  charge  shall  be 
determined  by  multiplying  the  megawatt 
hours  delivered  by  CVPS  for  the 
preceding  month  by  the  energy  rate  for 
each  transaction  occmring  in  that 
montL  The  energy  charge  shall  be 
based  upon  the  forecasted  incremental 
system  energy  cost  adjusted  for 
transmission  losses  to  the  delivery 
point. 

CVPS  shall  pay  CMP  for  each  month 
an  Exchange  occurs,  an  energy  charge 
which  shall  be  the  sum  of  each  of  the 
hourly  energy  charges  for  each  of  the 
hours  of  exchange  in  such  month.  The 
hourly  energy  charge  shall  be  the 
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product  of  (1)  the  NEPEX  Replacement 
Fuel  Price  for  the  Exchange  Units;  (2)  ihe 
full  load  average  heat  rate  of  the 
Exchange  Units  as  recorded  to  NEPEX 
on  Form  NX12  (expressed  in  BTU/MWH 
or,  for  steam  fossil  fired  exchange  units. 
the  experienced  average  monthly  heat 
rate  of  each  such  unit  expressed  in 
BTU/MWH;  (3)  the  net  energy  output  in 
MWH  from  the  Exchange  Units  for  suLh 
hour  and  (4)  the  CVPS  Entitlement 
Fraction  in  the  Exchange  Units  for  such 
hour. 

CVPS  requests  an  effective  date  of 
April  1, 1984,  and  therefore  requests 
waiver  of  the  Commissions  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  respective  jurisdictional  customers 
of  the  parties  hereto,  as  well  as  their 
respective  Public  Service  Boards. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
25, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  St-24U5  Filed  »-t4-BS.  8:45  am) 
BILUNQ  CODE  (717-01-M 


[Docket  No.  ES84-68-000] 

El  Paso  Electric  Co.;  Application 

September  12, 1964. 

Take  notice  that  on  September  4, 1984. 
El  Paso  Electric  Company  (Applicant) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  seeking  authority 
pursuant  to  section  204  of  the  Federal 
Power  Act  to  issue  and  sell  up  to  an 
additional  500,000  shares  of  Common 
Stock,  no  par  value,  pursuant  to  the 
Applicant's  Customer  Stock  Purchase 
Plan  and  applying  for  an  exemption  of 
such  transaction  from  the  competitive 
bidding  requirements  of  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  should  file  a  motion  to 
intervene  or  protest  on  or  before 


October  4. 1984,  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  .NE.,  Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  84-24538  Filtd  9-14-84:  8:49  ami 
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[Docket  No.  ES84-69-000I 

El  Paso  Electric  Co.;  Application 

September  12,  1984. 

Take  notice  that  on  September  4, 1984. 
El  Paso  Electric  Company  (Applicant) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  seeking  authority 
pursuant  to  section  204  of  the  Federal 
Power  .^ct  to  issue  and  sell  up  to  an 
additional  1.500,000  shares  of  Common 
Stock,  no  par  value,  pursuant  to  the 
Applicant's  Dividend  Reinvestment  and 
Stock  Purchase  Plan  and  applying  for  an 
exemption  of  such  transaction  from  the 
competitive  bidding  requirements  of  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  should  file  a  motion  to 
intervene  or  protest  on  or  before 
October  4, 1984,  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24537  Fil*d  9-14-84:  8:45  ami 
BILLING  CODE  (TlT-OI-M 

[Docket  No.  ER84-«  17-000] 

Florida  Power  and  Light  Co.;  Filing 

Septetnber  12,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  23, 1984, 
Florida  Power  and  Light  Company 
(IT&L)  tendered  for  filing  a  document 
entitled  "Amendment  Number  Two  to 
Contract  for  Interchange  Service 
between  FP&L  and  Jacksonville  Electric 
Authority  (JEA)." 

FP&L  states  that  this  Amendment  was 
entered  into  in  accordance  with  the 
provisions  of  the  existing  Contract  for 


Interchange  Service  between  FP&L  and 
JEA  which  contemplates  that  the  parties 
may  mutually  agree  to  establish 
additional  servicg  schedules.  FP&L 
states  that  Service  Schedule  X  provides 
the  parties  with  the  necessary  vehicle  to 
better  maximize  the  overall  economy  of 
power  production  in  the  State  of  Florida. 

FP&L  requests  that  the  proposed 
Amendment  be  made  effective  no  later 
than  60  days  from  the  date  of  filing. 
According  to  FP&L,  a  copy  of  this  filing 
was  served  upon  the  Jacksonville 
Electric  Authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol,  Street  N'E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

ira  Doc.  84-24538  Filed  9-14-84,  8  45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  ER84-541-000] 

Oklahoma  Gas  &  Electric  Co.;  Electric 
Rates;  Order  Accepting  for  Filing  and 
Suspending  Rates,  Granting 
Intervention,  Ordering  Summary 
Disposition,  Granting  Waiver  of  Notice, 
and  Establishing  Hearing  and  Price 
Squeeze  Procedures 

Issued  September  10, 1984. 

Before  Commissioners:  Raymond  |. 
O'Comior,  Chairman;  Georgiana  Sheldon,  A 
G.  Sousa,  Oliver  G.  Richard  III  and  Charlps 
G.  Stalon. 

On  July  12, 1984,  Oklahoma  Gas  and 
Electric  Company  (OGE)  tendered  for 
filing  a  proposed  two-step  increase  in  its 
rates  for:  (1)  Firm  power  and 
supplemental  service  to  23  municipal 
and  three  cooperative  wholesale 
customers;  (2)  transmission  service  and 
thermal  energy  provided  to  the 
Southwestern  Power  Administration 
(SWPA);  and  (3)  transmission  service  to 
Western  Farmers  Electric  Cooperative 
(WFEC). '  The  proposed  Phase  One  rates 


'  See  Attachment  for  rate  schedule  designations 
a.id  affected  customers. 
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would  increase  overall  revenues  by 
approximately  $10.5  million  (12.3%)  and 
the  Phase  Two  rates  would  increase 
revenues  by  an  additional  $4,3  million 
(5.1%).  representing  a  total  increase  of 
approximately  $14.8  million,  or  17.4%. 
OGE  requests  effective  dates  of 
September  10  and  September  11, 1984, 
for  the  Phase  One  and  Phase  Two  rates, 
respectively,  but  also  requests  that  the 
Phase  One  rates  be  deemed  withdrawn 
in  the  event  that  the  same  suspension 
period  is  ordered  for  both  phases. 

OGE  has  also  proposed  increased 
rates  for  firm  power  service  to  the  Town 
of  Mannford  and  the  City  of  Perry, 
Oklahoma,  which  are  served  under 
separate  contracts  that  permit  rate 
changes  to  become  effective 
prospectively  only  after  a  final 
Commission  order.  Finally,  OGE  filed  a 
number  of  revised  tariff  sheets  and 
service  agreements  for  individual  * 
customers,  for  which  it  seeks  various 
effective  dates  and  waiver  of  S  35.3  of 
the  Commission's  regulations  where 
necessary. 2  These  latter  filings  amend 
various  terms  and  conditions,  but  do  not 
in  themselves  involve  the  change  in 
rates  proposed  by  OGE  in  this  docket. 

Notice  of  OGE's  filing  was  published 
in  the  Federal  Register,'  with  rommenis 
due  on  or  before  August  6.  1984.  Tim»'l> 
motions  tn  intervene  were  filed  by 
SVVPA  and  jointly  by  the  Municipal 
Electric.  Systems  of  Oklahoma  the 
municipal  customers  of  OGE.  and  OGE's 
three  wholesale  rural  elecfrii 
cooperative  customers  (collectively 
referred  to  as  MESO)/  WFEC  also 
filed  a  timelv  motion  to  intervene, 
but  suplemented  its  pleading  on  August 
13, 1984  » On  August  9, 1984,  Great  Lakes 
Carbon  Corporation  (Great  Lakes)  filed 
a  motion  to  intervene  out  of  time, 
asserting  that  it  had  insufficient  notice 
to  file  its  pleading  in  a  timely  manner. 
Great  Lakes  states  that,  as  a  retail 
customer  of  one  of  OGE's  cooperative 
customers,  it  has  a  significant  interest  in 
this  proceeding. 

SWPA  raises  various  cost  of  ser\'ice 
issues,  including:  (1)  The  rate  of  return 
on  equity  requested  by  OGE:  (2)  the 


SMSl 


-See  Aitachment  for  description  of  proposed 
revisions  and  effective  dates  agreed  to  by  the 
parties  pursuant  to  the  executed  agreements. 

'49FR  303S7  (1984) 

'The  municipal  customers  represented  by  MESO 
include  Bidckwell.  Edward.  Geary.  Goltry. 
Kingfisher.  Mannford.  Newkirk.  Okeene.  Perry. 
Ponca  City  Pond  Creek  Prague.  Stillwater.  Stroud 
Tecumseh.  Tonkawa.  Waynoka  and  Wynnewood 
Oklahoma,  and  Clarksviile  and  Pans.  Arkansas 
The  cooperative  customers  are  Arkansas  Valley 
F.lectric  Cooperative.  Inc..  Cimarron  Electnc 
Cooperative.  Inc.,  and  KAMO  Electric  Cooperative 
Inc.  ^ 

Mn  support  of  its  request  for  permission  to  file  a 
later  suplemental  protest.  WF^C  cited  a  need  to 
retain  new  counsel  just  prior  to  the  comment 
deadline 


justification  for  the  demand  portion  of 
the  transmission  cost  of  service:  (3)  the 
justification  for  any  increase  in  the 
energy  component  of  the  transmission 
service  charge;  and  (4)  the  allocation  of 
production  related  costs  to  transmission 
ser\ice. 

MESO  requests  a  five  month 
suspension  for  each  phase  of  the 
proposed  increase  and  alleges  price 
squeeze.  In  support  of  its  motion  for  a 
maximum  suspension.  MESO  identifies 
numerous  cost  of  service  issues, 
including:  (1)  Rate  of  return  on  equity; 
(2)  the  stated  equity  ratio;  (3)  the 
claimed  cash  working  capital  allowance 
and  the  inclusion  in  working  capital  of 
prepayments  for  natural  gas:  (4)  OGE's 
reserve  margins  for  generating  capacity: 
(5)  OGE's  computation  of  the  interest 
expense  used  in  calculating  its  income 
tax  allowance:  (6)  certain  dues  and 
other  expense  items  included  in 
miscellaneous  general  expenses:  (7) 
revenue  credits  for  ofT-system  gas  sales: 
(8)  allocation  of  general  plant,  intangible 
plant,  and  a  portion  of  administrative 
and  general  expenses:  (9)  allocation  of 
demand  costs  to  the  municipal  partial 
requirements  ser\'ice:  and  (10)  OGE's 
forecasts  of  coincident  and  non- 
coincident  peak  demands. 

WFEC  protests  the  proposed  increase, 
raising  issues  with  regard  to  OGE's 
claimed  return  on  equity,  equity  ratio. 
and  claimed  cash  working  capital 
allowance.  WFEC  requests  that  the 
Commission  suspend  the  proposed 
transmission  rates  for  five  months. 
based  on  the  relevant  cost  of  service 
issues  raised  in  MESO's  pleading. 

OGE  separately  responded  to  the 
pleadings  of  SWPA,  MESO,  and  WFEC. 
While  not  objecting  to  the  interventions, 
OGE  opposes  WTEC's  request  for 
permission  to  file  a  supplemental 
protest.  In  addition,  the  company  denies 
the  allegations  that  its  proposed  rates 
are  excessive  or  will  result  in  a  price 
squeeze. 

Discussion 

Under  Rule  214(c)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  the 
unopposed  motions  to  intervene  serve  to 
make  SWPA.  MESO.  and  WFEC  parties 
to  this  proceeding.  Concerning  WFEC's 
late-filed  supplemental  protest,  we  note 
that  the  specific  issues  raised  by  WFEC 
had  already  been  raised  by  MESO  in  a 
timely  pleading.  Therefore,  OGE  has  had 
ample  opportunity  to  respond  to  those 
points  and  we  perceive  no  prejudice  in 
permitting  WFEC  to  express  its  position 
more  fully.  Accordingly,  we  decline  to 
strike  WFEC's  supplemental  pleading 

Based  on  the  relationship  of  Great 
Lakes'  retail  rates  to  OGE's  wholesale 


rates,  it  appears  that  Great  Lakes  may 
have  an  interest  in  this  proceeding  and 
that  its  intervention  is  in  the  public 
interest.  Moreover,  because  this 
proceeding  is  not  at  an  advanced  stage 
and  the  intervention  was  only  three 
days  out  of  time,  granting  the  late 
intervention  should  cause  no  undue 
prejudice  or  delay.  Therefore,  we  shall 
grant  Great  Lakes'  request  to  intervene 
out  of  time. 

We  note  that  OGE  has  subtracted 
accumulated  defierred  investmmt  tax 
credits  (ADITC)  from  rate  base  in 
computing  its  interest  expense  for  tax 
allowance  purposes.  This  adjustmeat 
contravenes  established  Commission 
precedent.*  Accordingiy.  we  shall  order 
summary  disposition  as  to  this  matter 
and  direct  OGE  to  file  revised  rates  and 
supporting  cost  statements  reflecting 
this  decision. 

Our  preliminary  review  of  OGE's 
filing  indicates  that  OGE's  proposed 
rates  have  not  been  shown  to  be  just 
and  reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlaw&xl. 
Accordingly,  we  shall  accept  OGE's 
submittal  for  filing,  as  modified  by 
summary  disposition,  and  we  shall 
suspend  the  proposed  rate  as  ordered 
below. 

In  West  Texas  Utilities  Company. 
Docket  No.  ER82-23-000. 18  FERC 
I  61.189  (1982).  we  explained  the 
Commission's  suspension  policy,  noting 
that  rate  rilings  would  ordinarily  be 
suspended  for  one  day  where 
preliminary  review  indicates  that  the 
proposed  increase  may  be  unjust  and 
unreasonable  but  may  not  generate 
substantially  excessive  revenues,  as 
defined  in  West  Texas.  Our  review  of 
OGE's  rates  suggests  that  the  Phase  One 
and  Phase  Two  rates  for  firm  service  to 
the  municipal  customers  (the  WM-1 
rate)  and  the  Phase  One  rate  for  the 
wholesale  rural  electric  cooperatives 
(the  WC-1  rate)  may  not  yield 
substantially  excessive  revenues. 
However,  our  examination  also  suggests 
that  the  Phase  Two  rates  for  the 
cooperative  customers  (WC-1  rate),  as 
well  as  the  Phase  One  and  Phase  Two 
rates  for  supplemental  service  to 
municipal  customers  (the  WM-2  rate) 
and  for  service  to  SWPA  and  WFEC 
may  result  in  substantially  excessive 
revenues.  Since  the  same  suspension 
period  would  therefore  be  ordered  for 
both  phases  of  the  WM-1.  the  WM-2, 
the  SWPA.  and  the  WFEC  rates,  we 
shall  deem  the  F^ase  One  rates  to  be 
withdrawn  with  respect  to  those  rates. 


•See  Alabtima  Power  Company  Opinion  No  54.  B 
FERC I  81,063  at  81.328  (1979):  Centml  Telephone  * 
Uti.'iiies  Corp.  14  FERC  1  61 186  at  81.352  (1961). 
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as  requested  by  OGE.  Accordingly,  we 
shall  suspend  the  Phase  Two  WM-1  rate 
(except  with  respect  to  Mannford  and 
PerT7)  and  the  Phase  One  WC-1  rate  for 
one  day  from  60  days  after  filing,  to 
become  effective  on  September  12. 1984. 
subject  to  refund.'  We  shall  suspend  the 
proposed  Phase  Two  WC-1,  WM-2, 
SWPA,  and  WFEC  rates  for  five  months, 
to  become  effective  on  February  11. 
1985.  subject  to  refund.' In  addition,  we 
shall  accept  for  filing  and  set  for  hearing 
OGE's  proposed  WM-1  rates  for 
Mannford  and  Perry,  to  become 
effective  prospectively  only  after  a  final 
Commission  order  regarding  those  rates. 

With  respect  to  the  company's  request 
for  waiver  of  the  notice  requirements  for 
the  revised  tariff  sheets  and  service 
agreements  for  individual  customers,  we 
find  that  good  cause  exists  to  grant  the 
request,  in  light  of  the  affected  parties' 
agreement.  Therefore,  we  shall  accept 
these  modifications  for  filing,  to  become 
effective,  without  suspension,  on  the 
dates  specified  by  the  parties. 

In  light  of  the  price  squeeze  allegation 
raised  by  MESO,  we  shall  institute  price 
squeeze  proceedings  and  phase  them  in 
accordance  with  our  policy  and  practice 
established  in  Arkansas  Power  and 
Lsoht  Companv.  Docket  No.  ER7^339,  8 
FERC  ^61,131  (1979). 

The  Commission  order 

[A]  The  intervention  of  Great  Lakes  is 
hereby  granted,  subject  to  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(B)  WFEC's  request  to  file  its  August 
13.  1984  supplemental  protest  is  hereby 
granted. 

'Where  our  analysis  indiuiles  significant 
differences  in  excess  reven'je.s.  we  consider  the 
classes  independently  for  suspension  purposes.  See 
V.es!  Texas  Clil:t:es  Company.  26  FERC  j  61.041  at 
61  11811964). 

'We  note  thai  OGE's  proposed  effective  date  for 
the  Phase  One  ra'es  falls  one  dav  short  of  the 
sidtutory  60  day  notice  period.  The  suspension 
penods  ordered  here  have  been  measured  from 
Si'ptember  11.  1984,  60  days  after  filmg. 
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(C)  Summary  disposition  is  hereby 
ordered  with  respect  to  OGE's 
subtraction  of  ADITC  from  rate  base  in 
computing  the  interest  expense  in  the 
income  tax  calculation.  Within  thirty 
(30)  days  of  the  date  of  this  order,  OGE 
shall  file  a  revised  cost  of  service  as 
well  as  revised  Phase  One  and  Phase 
Two  rates,  except  for  those  rates 
deemed  to  have  been  withdrawn. 

(D)  The  requested  waivers  of  §  35,3  of 
the  Commission's  regulations  are  hereby 
granted  and  the  revised  tariff  sheets  and 
service  agreements  submitted  by  OGE 
are  hereby  accepted  for  filing,  to  became 
effective  on  the  dates  set  forth  in  item 
numbers  (1)  through  (4)  and  (15)  through 
(20)  of  the  Attachment  to  this  order. 

(E)  OGE's  proposed  rates  are  hereby 
accepted  for  filing,  as  modified  by 
Paragraph  (C)  above,  and  are 
suspended,  to  become  effective,  subject 
to  refund,  as  follows:  The  Phase  Two 
tariff  rates  for  firm  service  to  the 
municipal  customers  (except  for 
Mannford  and  Perry)  (the  WM-1  rate) 
and  the  Phase  One  tariff  rate  for  firm 
service  to  the  rural  electric  cooperatives 
(the  WC-1  rate)  are  suspended  for  one 
day.  to  become  effective  on  September 
12. 1984;  the  Phase  Two  WC-1  rate  and 
the  Phase  Two  rates  for  supplemental 
municipal  service  (the  WM-2  rate)  and 
for  SWPA  and  WFEC  are  suspended  for 
five  months,  to  become  effective  of 
February  11,  1985.  The  Phase  One  tariff 
rates  for  firm  and  supplemental  service 
to  municipal  customers  (the  W\i-1  and 
WM-2  rates)  and  the  Phase  One  rates 
for  SWPA  and  WFEC  are  deemed 
withdrawn.  After  a  final  Commission 
order  approving  a  WM-1  rate  has  been 
issued  in  this  proceeding,  the  approving 
WM-1  rate  shall  take  effect  for 
Mannford  and  Perry. 

(F)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 

Oklahoma  Gas  and  Electric  Company 

IDodel  No   ER84-541-Qno| 
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Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  section 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
OGE's  rates. 

(G)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  on  or 
before  September  21, 1984. 

(H)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Adminsitrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding, 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dism.iss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR,  Part  385). 

(I)  The  Commission  hereby  orders 
initiation  of  price  squeeze  procedures 
and  further  orcjers  that  this  proceeding 
be  phased  so  that  the  price  squeeze 
procedures  begin  after  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  but  for  consideration  of 
price  squeeze,  would  be  just  are 
reasonable.  The  presiding  judge  may 
modify  this  schedue  for  good  cause 
shown.  The  price  squeeze  portion  of  this 
case  shall  be  governed  by  the 
procedures  set  forth  in  §  2.17  of  the 
Commission's  regulations  as  they  may 
be  modified  prior  to  the  initiation  of  the 
price  squeeze  phase  of  this  proceeding. 

(I)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F  Plumb. 
Secretory. 
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[Docket  No.  ES84-66-000I 

PacifiCorp,  Doing  Business  as  Pacific 
Power  &  Light  Co.;  Application 

September  12.  1984. 

Take  notice  that  on  August  31,  1984. 
PacifiCorp.  d  b.a.  Pacific  Power  and 
Light  Company  (Pacific),  filed  an 
apphcation  with  the  Fecieral  Energy 
Regulatory  Commission,  pursuant  to 
section  204  of  the  Federal  Power  Act, 
seeking  an  order  authorizing  it  (1)  to 
borrow  the  proceeds  of  not  more  than 
590,000,000  in  aggregate  principal 
amount  of  Pollution  Control  Revenue 
Bonds  to  be  issued  by  the  Sweetwater 
and  Converse  Counties,  Wyoming 
(Counties),  and  (2)  to  enter  into  such 
agreements  or  arrangements  with  the 
Counties  and  other  entities  as  may  be 
reasonably  necessary  to  effect  the 
borrowings  These  agreements  or 
arrangements  may  include  guarantees, 
pledges,  sale  and  leasebacks,  lease  and 
leasebacks,  collateralized  security 
issuances,  and  reimbursement 
agreements.  The  financing  is  related  to 
certain  air  and  water  pollution 
abatement  facilities  located  at  Pacific's 
Jim  Bridger  and  Dave  Johnston 
Generating  Plants. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  should,  on  or  before 
September  28,  1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  petitions  to 
mtei^ene  or  protests  in  accordance  with 
18  CFR  385.211  or  385.214,  respectively. 
The  application  is  on  file  with  the 


Commission  and  available  for  public 

inspection. 

Kenneth  F  Plumb, 

Secretory- 

|FR  Doc  64-24540  Filed  9-14-S4  8:4S  am] 
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I  Docket  No.  CP84-653-O001 

Panhandle  Eastern  Pipe  Line  Co.; 
Request  Under  Blanket  Certificate 

September  12.  1984 

Take  notice  thai  on  August  16.  1984. 
Panhandle  Eastern  Pipe  Line  Co.mpanv 
(Panhandle).  P.O.  Box  1642  Houston, 
Texas  77001,  filed  in  Docket  .\o,  CP84- 
653-000  a  request  pursuant  to  §  157.205 
of  the  Regulations  under  the  .\atural 
Gas  Act  (18  CFR  157.205)  that  Panhandle 
proposes  to  transport  natural  gas  on 
behalf  of  PPG  Industries,  Inc.  (Shipperl, 
under  authorization  issued  in  Docket 
No.  CP83-83-000  pursuant  to  section  7  of 
the  .Natural  Gas  Act,  all  as  more  fully 
set  forth  m  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection 

Panhandle  proposes  to  transport  up  to 
4,400  Mcf  of  natural  gas  per  day  and  up 
to  l,bO6,0O0Mcf  of  natural  gas  per  year 
on  behalf  of  Shipper  It  ;s  asserted  that 
Panhandle  would  receive  the  gas  at  an 
e.Msting  point  of  interconnection  with 
Union  Texas  Products  Corporation,  the 
seller,  in  Maior  County.  Oklahoma,  and 
deliver  equivalent  volumes  (less  four 
percent  reduction  for  fue!)  to  Illinois 
Power  Company  in  .Macon  County. 
lUinos,  which  in  turn  would  make  the 
ultimate  delivery  to  Shipper  in  Mt.  Zion 
Illinois  In  addition.  Panhandle  requests 
"flexible  authority"  to  add  and  delete 
sources  of  supply  or  receipt/delivery 
points.  It  is  asserted  that  Panhandle 
would  file  additional  information  to 


insure  that  any  changes  in  sources  or 
receipt/delivei^'  points  would  be  on 
behalf  of  the  same  end-user  at  the  same 
location  and  under  the  same  terms  and 
conditions  as  would  be  authorized  in 
Docket  No.  CP&4-653-000.  It  is  further 
asserted  that  Panhandle's  transportation 
charge  would  be  based  upon 
Panhandle's  Rate  Schedule  OST  and 
that  there  is  no  5-cent  added  incentive 
charge  proposed. 

Shipper  would  utilize  the  gas 
trhnsported  for  boiler  and  process 
heating,  it  is  stated.  Panhandle  further 
states  that  it  would  not  construct  or  add 
to  its  existng  facihties  to  provide  this 
transportation  service.  The  term  of  this 
proposed  senvce  would  be  from  the  date 
automatic  authorization  expires  until  the 
earlier  of  (1)  eighteen  months  form  the 
July  9,  1984,  date  of  the  transportation 
agreement.  (2)  termination  of  the 
authorization  as  provided  by  Subpart  F 
of  Part  157,  of  the  Commission's 
Regulations,  or  (3)  termination  of  the 
service  by  any  of  the  parties,  it  is 
explained 

Any  person  or  the  Comm.ission  s  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
f.le  pursuant  to  Rule  214  of  the 
Com.mission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
ti.Tie  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
w  ithin  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Ptumb, 
Secretary. 

|H)  Doc.  M-24S41  Filed  9-14-M.  MS  •ni| 
MUJNQ  COOC  (Tir-OI-M 


[Docket  No.  G-7004-028] 

Pennzoil  Co.;  Fourteenth  Amendment 
to  Application  for  Immediate 
Clarification  or  Abandonment 
Authorization 

September  11. 1984. 

Take  notice  that  on  September  7. 1984, 
Pennzoil  Company  [Pennzoil).  P.O.  Box 
2967.  Houston,  Texas  77001,  filed  in 
Docket  No.  G-7004-028  an  application 
for  immediate  clarification  of  Order 
dated  November  24. 1980  in  the  above- 
referenced  docket  or  abandonment 
authorization  for  as  much  gas  as  is 
required  to  allow  sales  of  gas  to  eleven 
new  applicants  for  residential  service  in 
West  Virginia  in  addition  to  those 
applicants  specified  in  Pennzoil's 
original  application  filed  on  October  25, 
1982.  In  filing  this  Fourteenth 
Amendment  to  its  original  application, 
Pennzoil  incorporates  herein  and 
renews  each  of  the  requests  for 
clarification  or  abandonment 
authorization  set  forth  in  that 
application.  Service  to  these  applicants 
and  existing  customers  would  be 
provided  from  gas  supplies  that  would 
otherwise  be  sold  to  Consolidated  Gas 
Supply  Corporation  (Consolidated),  an 
interstate  pipeline. 

Pennzoil  states  that  immediate  action 
is  necessary  to  protect  the  health, 
welfare  and  property  of  the  applicants 
and  customers  in  West  Virginia  who 
depend  upon  Pennzoil  for  their  gas 
supply  needs.  Pennzoil  also  states  that 
immediate  action  also  is  required 
because,  by  order  dated  October  21. 
1982,  the  Public  Service  Commission  of 
West  Virginia  directed  Pennzoil  "to 
show  cause."  if  any  it  can,  why  it  should 
not  be  found  to  be  in  violation  of  its 
duty  *   *  *  to  provide  adequate  gas 
service  to  all  applicants  •  •  *  and  why 
it  should  not  be  required  to  provide 
service  to  domestic  customers  in  West 
Virginia  when  requests  are  received  for 
same. 

Consolidated  has  indicated  that  it  has 
no  objection  to  the  requested 
authorization. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  amy 
protest  with  reference  to  said 


amendment  to  the  original  application 
should  on  or  before.  September  19, 1984, 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington.  DC.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214].  All 
protests  filed  with  the  Commission  will 
be  considered  by  if  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  Any  person 
previously  granted  intervention  in 
connection  with  Pennzoil's  original 
application  in  Docket  No.  G-7004-006 
need  not  seek  Intervention  herein.  Each 
such  person  will  be  treated  as  having 
also  intervened  in  Docket  No.  G-7004- 
028. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Wumb. 
Secretary. 

|FR  Ooc.  M-24542  Filed  9-14-84.  8:45  amj 
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[Docket  No.  EC«4-19-0001 

South  Carolina  Electric  A  Gas  Co.; 
Application  and  Petition  for  Order 
Disclaiming  Jurisdiction 

September  12, 1984. 

Take  notice  that  on  August  28, 1984, 
South  Carolina  Electric  and  Gas 
Company  (SCE&G  or  Company) 
submitted  for  fihng  its  application  for 
approval  of  transfer  of  facihties 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

SCE&G  requests  that  the  Commission 
issue  an  order  disclaiming  jurisdiction 
over  the  Williams  Station  one  of  its 
(SCE&G)  generating  facilities  because 
SCE&G  proposes  to  transfer  ownership 
of  the  plant  to  South  Carolina 
Generating  Company.  Inc.  (GENCOj. 
which  is  to  be  a  wholly-owned 
subsidiary  of  SCE&G.  Therefore.  SCE&G 
states  that  the  Public  Service 
Commission  of  South  Carolina  has 
jurisdiction  to  approve  the  transfer  of 
Williams  Station  from  SCE&G  to 
GENCO  and  the  transfer  is  not  subject 
to  the  requirements  of  section  203. 

SCE&G  states  that  alternatively,  in  the 
event  the  Commission  determines  that  it 
has  jurisdiction  over  the  transfer. 
SCE&G  requests  that  the  Commission 


issue  an  order  granting  such  tranfser 
and  to  that  end.  SCE&G  also  filed  an 
application  to  transfer  the  Willians 
Station  to  GENCO  in  accordance  with 
the  requirements  of  Part  33  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  4, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actiion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  muat  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plurab, 
Secretary, 

(FR  Ooc  S4-24645  Filed  »-14-M:  8:4S  ami 
BILLING  COOE  •717-01-M 


[Docket  No.  EF84-505 1-000] 

Western  Area  Power  Administration; 
Filing 

September  12. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  28, 1984. 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  WAPA-25, 
did  confirm  and  approve,  on  an  interim 
basis,  to  be  effective  on  the  first  day  of 
the  October  1984  billing  period.  Western 
Area  Power  Administration's  (Western) 
new  Rate  Schedules  RGP-F2  and  RGP- 
EEl  for  the  Rio  Grande  Project. 

The  revised  FY  1983  power  repayment 
study  dated  January  5, 1984,  on  which 
the  power  rates  are  based,  indicates  that 
a  composite  rate  of  30.85  mills  per  kWh 
for  firm  capacity  and  energy,  and  a  rate 
of  22.0  mills  per  kWh  for  excess  nonfirm 
winter  season  energy  are  needed  to 
meet  project  repayment  requirements. 
This  represents  an  increase  of  3.85  mills 
per  kWh  (14.3  percent)  for  firm  power 
over  the  existing  composite  rate  of  27.00 
mills  per  kWh.  The  excess  nonfirm 
winter  season  energy  rate  remains  the 
same  as  was  charged  during  the  past 
two  winters.  The  increased  firm  rate  is 
expected  to  increase  the  annual 
revenues  through  1990  by  $235,620  per 
year,  which  is  required  to  meet 
increased  costs  in  operations  and 
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maintenance,  additions  and 
replacements,  and  for  repayment  of  the 
project  investment.  The  5-percent 
voltage  discount  under  Rate  Schedule 
RGP-Fl  was  eliminated  since  both 
customers  were  receiving  the  same 
discount. 

These  rates  will  be  in  effect  pending 
the  Commission's  approval  of  them,  or 
substitute  rates,  on  a  final  basis,  or  until 
superseded. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  laws  and  that  they  are 
the  lowest  possible  rates  consistent  with 
sound  business  principles.  The  Deputy 
Secretary  states  that  the  rate  schedules 
are  submitted  for  confirmation  and 
approval  on  a  final  basis  for  a  5-yelir 
period  pursuant  to  authority  vested  in 
the  Commission  by  Delegation  Order 
No.  0204-108. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  4, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  IM-24546  Filed  9-14-*l;  S;45  ami 
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{Docket  No.  QF84-454-000] 

Penobscot  Energy  Recovery  Company 
Portland,  ME;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  •  Small  Power  Production 
FadHty 

September  12. 1984. 

On  August  20, 1984.  Penobscot  Energy 
Recovery  Company,  (Applicant),  of  One 
Monument  Square,  Portland,  Maine 
04101,  submitted  for  filing  an  application 
for  certification  of  a  facihty  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  will  be  located  in  Orrington, 
Maine.  It  will  have  a  power  production 


capacity  of  20,000  kilowatts  and  will  use 
biomass  in  the  form  of  Municipal  solid 
waste  as  its  primary  enei^  source.  No 
electric  utility  company  or  electric  utility 
holding  company  will  have  any 
ownership  interest  in  the  facility. 
Construction  of  the  proposed  facility  is 
expected  to  commence  on  or  about  May 
1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifj'ing 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubHcation  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  PUunb. 
Secrelary. 

[FR  Doc.  a4-24M3  Filed  B-14-a4  8  45  smj 
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[Docket  No.  OF84-476-000) 

San  Diego  Solar  Concepts  III,  Ltd.; 
AppOMtion  for  Commission 
Certmcatien  of  Qualifying  Status  of  a 
Cogeneration  Facility 

September  12, 1884. 

On  August  29,  1984,  San  Diego  Solar 
Concepts  III,  Ltd.,  P.O.  Box  20173.  San 
Jose,  California,  95180,  submitted  for 
filing  an  apphcation  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Borrego 
Springs,  San  Diego  County,  California. 
The  proposed  facihty  will  consist  of  a 
maximum  of  400  solar  modules  floating 
on  four  cooling  ponds.  No  oil  or  gas  will 
be  used  in  the  proposed  facility.  The 
maximum  annual  electric  power 
production  of  the  facility  will  be 
approximately  2,920,000  kilowatt  hours. 
The  maximum  annual  thermal  energy 
production  capacity  of  the  facility  will 
be  approximately  467.200  therms  of  hot 
water  energy.  The  hot  water  produced  in 
the  coaling  process  will  be  sold  for 
process  use  in  a  nearby  alcohol 


dirtillery.  The  facility  wiH  be  completed 
for  use  no  later  than  December  31, 1984. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  %vill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kemieiij  f.  Piunio, 
Secretary. 

(FR  Doc  B4-24S44  Filed  C-lt-M  »Ai  •ml 
MIXING  COOC  (717-01-11 


ENVIRONMENTAL  PffOTECTION 
AGENCY 

(OPPE-FRL-2670-«) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseg.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  informatioD 
collection  requests  (ICRa)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  for  review.  The 
ICR  describes  the  nature  of  the 
solicitation  and  die  expected  impact 
and.  where  appropriate,  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  to  the 
public  for  review  and  comment 

FOR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman  (PM-223);  Office  of 
Standards  and  Regulations;  Regulation 
and  Information  Management  Division; 
U.S.  Environmental  Protection  Agency; 
401  M  Street.  SW.;  Washington.  D.C. 
20460;  telephone  (202)  382-2742  or  FTS 
382-2742. 

SUPPLEMENTARY  INFORMATION: 

Research  Program 

•  TiWe.- Survey  of  State 
Environmental  Officials  to  Determine 
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Research  Needs  for  ORD  Planning  (EPA 
#1229). 

Abstract-  EPA's  Office  of  Research 
and  Development  proposes  to  survey 
state  enviromental  officials  annually  to 
determine  their  research  needs.  The 
Agency  will  use  this  information  the 
increase  consideration  of  state  research 
needs  in  Agency  planning. 

Respondents:  State  environmental 
officials. 

Comments  on  all  parts  of  this  notice 
should  be  sent  to: 

Nanette  Liepman  (PM-223).  U.S. 
Elnvironmental  Protection  Agency, 
Office  of  Standards  and  Regulations. 
Regulation  and  Information 
Management  Division,  401  M  Street. 
SW.,  Washington,  D.C.  20460:  and 

Wayne  Leiss,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3228),  726 
Jackson  Place,  NW.,  Washington,  D.C. 
20503 

Dated;  September  11, 1984. 

Daniel  |.  Fiorino, 

Acting  Director.  Regulation  and  Information 
Management  Division. 

|FR  Doc  84-24374  Filed  9-14-84:  8:45  am| 
BILUNG  CODE  (M0-50-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  84-499] 

Location  of  District  Offices 

Uated:  September  11. 1984. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice  of  administrative  policy. 


summary:  The  Board  is  notifying  the 
public  that  it  has  determined  as  a 
general  policy  to  ensure  that  its  district 
examination  offices  are  within  or  near 
the  corresponding  district  Federal  Home 
Loan  Banks.  This  policy  is  intended  to 
improve  the  flow  of  information 
between  the  respective  offices  and  to 
enhance  the  Board's  ability  to 
effectively  examine,  monitor  and 
supervise  the  thrift  industry. 
DATE:  August  10, 1984. 
ADDRESS:  Federal  Home  Loan  Bank 
Board,  1700  G  Street.  NW.,  Washington, 
DC.  20552. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Kristufek  (202-377-6290),  Special 
Assistant  to  the  Director,  Office  of 
Examinations  and  Supervision,  Federal 
Home  Loan  Bank  Board,  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  On 

August  10. 1984.  the  Federal  Home  Loan 


Bank  Board  adopted  the  following 
administrative  policy: 

Statement  of  Policy 

It  is  of  the  utmost  importance  that  the 
Office  of  Examinations  and  Supervision 
district  offices  be  located  within 
immediate  or  close  proximity  to.  and 
preferably  "under  the  same  roof  as,  the 
corresponding  Federal  Home  Loan 
Banks.  To  do  otherwise  would  hinder 
the  free  fiow  of  information  between  the 
respective  offices  which  would 
adversely  affect  our  ability  to  effectively 
examine,  monitor  and  super\ise  the 
industry'. 

In  instances  where  an  OES  District 
office  is  requested  by  the  District  Bank 
to  relocate  from  their  existing  space,  the 
following  principles  will  apply: 

1.  The  District  Bank  will  pay  for  all 
moving  expenses  of  the  OES  district 
office: 

2.  Leasehold  improvements,  if 
necessary  to  put  the  space  in  a  useable 
condition,  will  be  paid  for  by  the  District 
Bank  with  the  exception  of  special  or 
unusual  items  requested  by  the  District 
Director 

3.  The  square  foot  lease  cost  charged 
the  district  office  will  be  determined  by 
application  of  a  "blended  rate" 
determined  as  follows:  The  total  rental 
cost  of  all  space  leased  by  the  Bank, 
including  the  OES  space  and  all 
maintenance  costs,  will  be  divided  by 
the  total  square  footage  leased  to  arrive 
at  the  "blended  rate"  to  be  charged  the 
district  office. 

In  instances  where  a  District  Bank 
relocated  to  a  new  building,  OES  will 
also  relocate  to  the  new  building  and  the 
principles  stated  in  2.  and  3.  above  will 
apply.  The  moving  expenses  of  the  OES 
district  office  will  be  paid  for  by  OES, 
however. 

The  Chairman  may  appoint  a  Board 
Member  to  serve  as  arbitrator  to  resolve 
any  disputes  that  might  arise  as  to 
implementation  of  the  above  guidelines. 

.Multi-year  leases  should  be  used, 
where  possible,  but  of  course  such 
leases  would  be  subject  to  the  annual 
appropriations  process. 

By  the  Federal  Home  Loan  Bank  Board. 
].\.  Finn. 

Secretary. 

|FR  Dijc  84-24472  Rled  9-14-84:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Northwestern  Financial  Corp.,  et  a!.; 
Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 


§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  surh 
as  undue  concentration  of  resources, 
decreased  or  unfair  competifion, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  3ie  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  4. 1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Northwestern  Financial 
Corporation.  North  Wilkesboro.  North 
Carolina;  to  engage  de  novo,  through  its 
subsidiary.  Northwestern  Equity 
Mortgage  Corp.,  Wilkesboro,  North 
Carolina,  in  soliciting,  closing,  making, 
negotiating,  acquiring  and/or  selling 
consumer  or  commercial  mortgage  loans 
(including  conventional  and  alternative 
mortgage  transactions)  for  its  own 
account  and,  or  the  account  of  others 
and/or  otherwise  acting  as  mortgage 
broker  or  mortgage  banker;  and  acting 
as  agent  for  the  sale  of  credit  life,  health 
and  accident  and  other  credit-related 
insurance. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Vice 
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President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  First  Continental  Financial,  Inc.. 
Omaha,  Nebraska;  to  engage  de  novo. 
through  its  subsidiary,  River  City 
Insurance  Company,  Inc.,  Omaha, 
Nebraska,  in  underwriting  life,  accident 
and  health  insurance  directly  related  to 
extensions  of  credit  by  its  subsidiary 
bank. 

C.  Federa]  Reserve  Bank  of  Dallas 

(Anthony  ].  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Mercantile  Texas  Corporation. 
Dallas,  Texas;  to  engage  de  novo. 
through  it  subsidiaries,  MCorp 
Management,  Dallas,  Texas,  and  MCorp 
Properties,  Dallas  Texas,  in  making  or 
acquiring  for  their  own  account  or  for 
the  account  of  others,  loans  and  other 
extensions  of  credit.  Lending  activities 
will  principally  involve  participation  in 
commercial  loans  made  by  Mercantile 
Texas  Corporation  and  its  subsidiaries 
but  may  from  time  to  time  include  credit 
card  loans,  consumer  loans,  mortgage 
loans  and  factoring. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  11,  1984. 
fames  McAfee, 

Associate  Secretary-  of  the  Board 

(FR  Doc  84-24470  Tiled  9-14-M  8:4.^  am) 
BILUNG  CODE  831(M)1-M 


Rigler  Investment  Co.,  et  al.; 
Formations  of;  Acquisttions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  18442(c)), 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  applicaticm  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specirically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  e\idence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
8,1984. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
80690: 

1.  Rigler  Investment  Co.,  New 
Hampton,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Security  State  Bank,  New  Hampton, 
Iowa 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166; 

1.  Fort  Knox  Bancsbares.  Inc.,  Chillico 
the,  Missouri;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  Investors 
Services,  Inc.,  Fort  Knox,  Kentucky, 
thereby  indirectly  acquiring  Fort  Knox 
National  Bank,  Fort  Knox,  Kentucky. 

2.  McIIroy  Investment  Co.,  Inc.. 
Fayetteville,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Industrial 
Fmance  Company,  Fayetteville, 
Arkansas,  thereby  indirectly  acquiring 
82.5  percent  of  the  voting  shares  of 
Mcllroy  Bank  &  Trust,  Fayetteville, 
Arkansas. 

3.  TPB  Bancorp,  Brownston.  Indiana, 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  The  Peoples  Bank,  Brownston, 
Indiana. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  September  11.  1984. 
)ames  McAfee, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  84-244ri  Filed  »-14-64  atS  amj 
BtUJNO  CODE  S210-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Renewal 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces 
renewal  of  the  Cardiovascular  and 
Renal  Drugs  Advisor>'  Committee  by  the 
Secretary  of  Health  and  Human 
Ser%'ices.  This  notice  is  issued  under  the 
Federal  Advisory-  Committee  Act. 
DATE:  Authority  for  this  committee  will 
expire  on  August  27, 1986.  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 


KTKM  CONTACTt 

Richard  L  Schmidt  Committee 
Management  Office  [HFA-306).  Food 
and  Drug  Administratioa  5(J00  Pisbers 
Lane,  Rockvifle,  MD  20857,  301-445- 
2765. 

Dated:  September  10, 1984. 
)oM«>k  P.  Hlle. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FD  Doc  Si-MSTT  riM  •-14-at.  8:4s  aD| 
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Endoolnotogic  and  Metabolic  Drugs 
Advisory  CommHt— ;  Renewal 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces 
renewal  of  the  Endocrinologic  and 
Metabolic  Drugs  Advisory  Committee 
by  the  Secretary  of  Health  and  Human 
Services.  This  notice  is  issued  under  the 
Federa!  Advisory  Committee  Act. 

DATE:  Authority  for  this  committee  will 
expire  on  August  27. 198a  unless  the 
Secretary  lonnaUy  determines  that 
renewal  is  in  the  public  interest. 

F<m  FURTHER  INMMMATION  CONTACT. 

Richa.-d  L.  Schmidt  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administratioa  5600  Fishers 
Lane,  Rockville,  MD  208S7.  301-441- 
2765. 

Dated:  September  10. 1984. 
loseph  P.  Kle. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc  84-24520  Filed  »-14-64  8  45  .ml 
MLUNO  CODE  41W4V-M 


[Docket  No.  80N-C276;  DESI  7830] 

Drugs  for  Human  Uee;  Drug  Efficacy 
Implementation;  Upgrading  Notice  and 
Withdrawal  of  Approval  of  Pertinent 
Parts  of  New  Drug  Application  for 
WInstrol  Tal>lets 

AOEMCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
conditions  formariceting  stanozolol 
tablets  for  the  indication  for  which  it  is 
evaluated  as  effective,  for  the  treatment 
of  hereditary  angioedema,  and  is 
vtrithdrawing  approval  of  parts  of  the 
new  drug  application  pertaining  to  the 
less-than-effective  indications. 

DATE:  Revised  labeling  shall  be  put  into 
use  bv  October  17, 1984. 
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ADDRESS:  Communications  in  response 
to  this  notice  should  be  identified  with 
the  reference  number  DESI  7630,  and 
directed  to  the  attention  of  the 
appropriate  office  named  below. 

Original  abbreviated  new  drug 
applications  and  supplements  thereto 
(identify  as  such):  Division  of  Generic 
Drugs  (HFN-230),  Center  for  Drugs  and 
Biologies,  5600  Fishers  Lane,  Rockville, 
MD  20856. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HEN-310),  Rm.  216  Center 
for  Drugs  and  Biologies,  5640  Nicholson 
Lane,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  O'Neal,  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUPf>t£MENTARY  INFORMATION: 

Background 

In  a  notice  published  in  the  Federal 
Register  of  April  23, 1984  (49  FR  17094), 
FDA  reclassified  stanozolol  to  lacking 
substantial  evidence  of  effectiveness  for 
its  labeled  indications  and  offered  an 
opportunity  for  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
following  new  drug  applicaton  (NDA): 

NDA  12.885;  Winstrol  Tablets 
containing  sfanozolol  2  milligrams  (mg): 
Sterling  Drug  Inc.,  90  Park  Ave.,  New 
York,  NY  10016. 

In  response  to  the  notice.  Sterling 
Drug  requested  a  hearing  on  the 
indications  evaluated  as  lacking 
substantial  evidence  of  effectiveness. 
Previously  SteHing  had  submitted  data 
for  literature  references  in  support  of  the 
use  of  stanozolol  in  the  treatment  of 
hereditary  angioedema.  These  data 
were  evaluated  and  determined  by  the 
agency  to  provide  substantial  evidence 
of  effectiveness  for  that  indication. 
Sterling  later  withdrew  its  hearing 
request. 

Effectiveness  Conclusions 

On  the  basis  of  the  data  and 
information  submitted  and  reviewed,  the 
Director  of  the  Center  for  Drugs  and 
Biologies  has  determined  that  stanozolol 
is  effective  for  the  treatment  of 
hereditary  angiodema.  In  addition, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  505.  52  Stat.  1052- 
1053  as  amended  (21  U.S.C.  355))  and 
under  authority  delegated  to  him  (21 
cm  5.82).  the  Director  also  finds  that, 
on  the  basis  of  new  information  before 
him  with  respect  to  the  drug  product's 
previously  labeled  indications, 
evaluated  together  with  the  evidence 
available  to  him  when  the  application 


was  approved,  there  is  a  lack  of 
substantial  evidence  that  stanozolol  will 
have  the  effects  it  is  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  for  those 
indications.  Therefore,  pursuant  to  the 
foregoing  findings,  approval  of  pertinent 
parts  of  NDA  12-885  pertaining  to  those 
indications  is  withdrawn  effective 
October  17, 1984.  Shipment  in  interstate 
commerce  of  the  product  above,  or  any 
identical,  related,  or  similar  product 
with  indications  for  which  approval  is 
withdrawn,  will  be  unlawful  after 
October  17, 1984. 

This  drug  product  is  regarded  as  a 
new  drug  (21  U.S.C.  321(p))  and  an 
approved  new  drug  application  is 
required  for  marketing. 

In  addition  to  the  holder  of  the  new 
drug  application  specifically  named 
above,  this  notice  applies  to  any  person 
who  manufactures  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical  to  the  drug  product  named 
above.  It  may  also  be  applicable,  under 
21  CFR  310.6.  to  a  related  or  similar  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application.  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

Conditions  for  Approval  and  Marketing 

FDA  has  reviewed  all  available 
evidence  and  concludes  that  stanozolol 
is  effective  for  the  indication  listed  in 
the  labeling  conditions  below.  The 
agency  is  prepared  to  approve 
abbreviated  new  drug  applications 
under  conditions  described  herein. 

1.  Form  of  drug.  The  drug  is  in  tablet 
form  suitable  for  oral  administration 

2.  Labeling  conditions,  a.  The  label 
bears  the  statement,  "Caution;  Federal 
law  prohibits  dispensing  without 
prescription." 

b.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  regulations, 
and  the  labeling  bears  adequate 
information  for  safe  and  effective  use  of 
the  drug.  The  indication  is  as  follows; 
For  the  treatment  of  hereditary 
angioedema. 

3.  Marketing  status,  a.  Marketing  of 
the  drug  product  that  is  now  the  subject 
of  an  approved  or  effective  new  drug 
application  nnay  be  continued  provided 
that,  on  or  before  October  17, 1984,  the 
holder  of  the  application  has  put  into 


use  revised  labeling  in  accord  with  the 
labeling  conditions  described  above. 

b.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314.2)  must  be 
obtained  before  marketing  such 
products.  The  bioavailability  regulations 
(21  CFR  320.21)  require  any  person 
submitting  a  full  or  abbreviated  new 
drug  application  after  July  7, 1977,  to 
include  either  evidence  demonstrating  in 
vivo  bioavailability  of  the  drug  or 
information  to  permit  waiver  of  the 
requirement.  Marketing  drug  products 
before  approval  of  a  new  drug 
application  will  subject  those  products, 
and  those  persons  who  caused  the 
products  to  be  marketed,  to  regulatory 
action. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees.  502. 
505.  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352,  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Center 
for  Drugs  and  Biologies  (21  CFR  5.70  and 
5.82). 

Dated:  September  It,  1984. 
Harry  M.  Meyer,  Jr.. 

Director.  Center  for  Drugs  and  Biologies. 

[FR  Doc  M-24S14  Filed  9-14-84;  8:45  »in| 
BILLING  CODC  4160-01-M 


(Docket  No.  75N-0184;  DESI  597] 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Cantll  With 
Phenobarbital  Tablets;  WIttidrawal  of 
Approval  of  New  Drug  Application 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  those  parts  of  a  new  drug 
application  pertaining  to  Cantil  with 
Phenobarbital  Tablets  ("Cantil  PB").  The 
basis  of  the  withdrawal  is  that  there  is  a 
lack  of  substantial  evidence  that  the 
drug  is  effective  in  the  adjunctive 
therapy  of  peptic  ulcer.  This  notice  does 
not  affect  single  entity  Cantil  products, 
which  are  effective  for  the  adjunctive 
therapy  of  peptic  ulcer. 

EFFECTIVE  DATE:  October  17, 1984. 

ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  597  and  directed 
to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Center  for  Drugs 
and  Biologies,  Food  and  Drug 
Administration,  5640  Nicholson  Lane. 
Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  P.  Reuter,  Center  for  Drugs  and 
Biologies  (HFN-366).  Food  and  Drug 
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Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^43-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  January  16,  1981  (46  PR  3977),  FDA 
proposed  to  withdraw  approval  of  the 
new  drug  applications  for  certain 
anticholinergic/sedative  combinations 
used  for  the  trea^tment  of  various 
gastrointestinardisorders.  The  notice 
also  offered  an  opportunity  for  a  hearing 
on  the  proposal.  The  proposal  was 
based  on  the  lack  of  substantial 
evidence  of  effectiveness  as  required  by 
section  505(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(e)).  21 
CFR  314.ni(a)(5),  and  21  CFR  300.50 

In  response  to  that  notice,  Merrell 
Dow  Pharmaceuticals.  Inc..  requested  a 
hearing  on  Cantil  PB.  Subsequently. 
Merrell  Dow  withdrew  its  hearing 
request.  Accordingly,  FDA  is  now 
withdrawing  approval  of  the  appropriate 
parts  of  the  following  new  drug 
application  (NDA)  that  provide  for 
Cantil  PB. 

NDA  10-679;  those  parts  that  provide 
for  Cantil  with  Phenobarbital  Tablets 
containing  25  milligrams  (mg) 
mepenzolate  bromide  and  16  mg 
phenobarbital:  Merrell  Dow 
Pharmaceuticals,  Inc..  a  subsidiary  of 
the  Dow  Chemical  Co..  2110  East 
Halbraith  Rd..  Cincinnati.  OH  45215. 

This  notice  does  not  apply  to  Cantil 
Tablets  and  Liquid  (NDA  10-679) 
containing  single  entity  mepenzolate 
bromide,  which  are  effective  for  the 
adjunctive  therapy  of  peptic  ulcer.  See 
Federal  Registers  of  June  18. 1971  (36  FR 
11754)  and  May  25.  1979  (44  FR  30439) 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  product 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  new  drug  appliration 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505.  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authoritv  delegated  to 
him  (21  CFR  5.82).  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  product, 
evaluated  together  with  the  evidence 
available  to  him  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the 
combination  product  Cantil  with 
Phenobarbital  Tablets  will  have  the 
effects  its  purports  or  is  represented  to 
have  under  the  conditions  of  use 


prescribed,  recommended,  or  suggested 
in  its  labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  NDA 
10-679  that  provide  for  Cantil  with 
Phenobarbital  Tablets  and  all 
amendments  and  supplements  thereto  is 
withdrawn  effective  October  17,  1984. 

Shipment  in  interstate  commerce  of 
the  product  above  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application  will  then  be  unlawful. 

Dated:  September  11,  1964 
Harr>'  M.  Meyer,  Jr., 
Director,  Center  for  Drugs  and  Biologies. 

\V'R  Doc  M-24515  Filed  9-14-S4  B  4S  am) 
BILLING  CODE  4160-01-M 


[Docket  No.  B4N-0067  (DESI  No.  10826); 
Formerly  Docket  No.  SON-0012] 

E.R.  Squibb  &  Sons,  Inc.;  Certain  Drugs 
Containing  Antibiotic,  Cortlcosteriod, 
and  Antifungal  Components;  Notice  of 
Hearing 

AGENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Commissioner  of  Food 
and  Drugs  is  granting  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
new  drug  applications  (NDA's)  for 
Mycolog  Cream  and  Ointment.  The 
drugs  are  intended  for  treatment  of 
various  dermatologic  conditions. 
OATES:  Notices  of  participation  shall  be 
filed  with  the  Dockets  Management 
Branch  no  later  than  October  17,  1984. 
Disclosure  of  data  and  information  and 
submission  of  narrative  statements  by 
November  16,  1984.  Prehearing 
conference  on  December  12, 1984.  at  10 
a.m. 

ADDRESSES:  Written  notices  of 
participation,  disclosures,  and 
statements  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  (Submissions 
should  be  identified  with  docket  number 
84N-0067  and  clearly  labeled  "Mycolog 
Hearing.")  Prehearing  conference  in  the 
FDA  Hearing,  Room  Rm.  4A-35,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Rice,  Jr..  Regulations  Policy 
Staff  (HFC-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-3480. 
SUPPLEMENTARY  INFORMATION:  In  8 

notice  (DESI  10826)  published  in  the 
Federal  Register  of  June  29, 1972  (37  FR 
12856).  the  Food  and  Drug 
Administration  (FDA)  evaluated  the 
effectiveness  of  certain  prescription 


drug  products  for  topical  use.  These 
products  included  Mycolog  Cream  and 
Ointment,  which  are  approved  under 
NDA's  60-576  and  60-572.  respectively, 
held  by  E.R.  Squibb  &  Sons,  Inc..  New 
Brunswick,  NJ  (hereinafter  Squibb).  Both 
products  are  composed  of  triamcinolone 
acetonide  (1.0  milligram/gram  (mg/g)), 
nystatin  (100,000  units/g),  neomycin 
sulfate  (2.5  mg/g).  and  gramicidin  (0.25 
mg/g) 

The  1972  notice,  part  of  the  Drug 
Efficacy  Study  Implementation  (DESI) 
program,  stated  that  FDA  had  evaluated 
reports  received  from  the  National 
Academy  of  Sciences/National 
Research  Council,  Drug  Efficacy  Study 
Group,  together  with  other  available 
evidence,  and  had  concluded  that  the 
reviewed  product  including  Mycolog 
Cream  and  Ointment,  were  possibly 
effective  for  all  of  their  labeled 
indications  relating  to  use  in  various 
dermatoses  and  as  inti-enfective  agents. 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  of  October  9, 1974 
(39  FR  36365).  the  Commissioner  of  Food 
and  Drugs  announced  that  certain  anti- 
infective/corticosteroid  drugs,  including 
Mycolog  Cream  and  Ointment,  would  be 
permitted  to  remain  on  the  market 
beyond  the  time  limits  prescribed  for 
implementation  of  the  DESI  program. 
This  continued  marketing  was 
contingent  upon  the  fulfillment  of 
certain  conditions  set  forth  in  the  notice. 
With  respect  to  the  antibiotic/ 
corticosteriod  products,  these  conditions 
were  (1)  that  the  corticosteriod  in  the 
product  be  present  in  an  amount  not  less 
than  the  equivalent  of  0.5  percent 
hydrocortisone;  (2)  that  the  product  be 
appropriately  labeled,  as  set  forth  in  the 
notice:  (3)  that,  within  90  days  of  the 
date  of  the  notice,  the  drug's 
manufacturer  or  distributor  submit  to 
FDA  for  approval  protocols  for  two 
single  investigator  studies  (or  one 
multicenter  study)  designed  to  show  that 
the  product  is  effective  for  its  claimed 
indications  and  that  it  satisfies  FDA's 
policy  for  fixed  combination 
prescription  drugs  (21  CFR  300.50)?  (4) 
that  the  effectiveness  studies  begin 
within  6  months  of  the  agency's 
approval  of  the  protocols;  (5)  that  the 
manufacturer  or  distributor  submit 
progress  reports  to  FDA  at  6-month 
intervals;  and  (6)  that  the  manufacturer 
or  distributor  submit  data  from  the 
studies  to  FDA  within  18  months  of 
FDA's  approval  of  the  protocols. 

Following  publication  of  the  1974 
notice.  Squibb  conducted  and  submitted 
the  results  of  a  clinical  study  to  support 
the  possibly  effective  indication  for 
cutaneous  candidiasis  of  its  products 
Mycolog  Cream  and  Ointment  No  other 
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indication  was  addressed  in  the  study. 
Squibb  also  submitted  nine  references 
and  articles  in  support  of  its  products. 
Upon  review  of  these  data  and  other 
available  information,  the  Director  of 
the  Bureau  of  Drugs  (now  the  Center  for 
Drugs  and  Biologies)  concluded  that 
there  is  a  lack  of  substantial  evidence 
that  either  Mycolog  Cream  or  Ointment 
is  effective  for  its  labeled  indications  (21 
U.S.C.  355(d),  21  CFR  314.111(a)(5)).  and. 
further,  that  the  submitted  data  do  not 
demonstrate  that  each  component  of  the 
two  products  makes  a  significant 
contribution  to  the  claimed  effects  of 
each  drug  (21  CFR  300.50(a)). 
Accordingly,  by  notice  in  the  Federal 
Register  of  September  25. 1981  (46  FR 
47408).  the  Director  announced  his 
conclusions  concerning  the  effectiveness 
data  for  Mycolog  Cream  and  Ointment, 
revoked  the  temporary  exemption  for 
continued  marketing  of  the  drugs, 
reclassified  the  drugs  as  lacking 
substantial  evidence  of  effectiveness, 
proposed  to  withdraw  approval  of  the 
NDA's  for  the  products,  and  offered  an 
opportunity  for  a  hearing  on  the 
proposed  withdrawal. 

On  October  20. 1981.  Squibb 
requested  a  hearing,  and,  on  November 
24, 1981.  filed  data  and  other 
information  in  support  of  its  hearing 
request. 

In  addition  to  Squibb,  the  following 
drug  manufacturers  and  organizations 
filed  hearing  requests  in  response  to  the 
Director's  1981  proposal. 

1.  Byk-Gu!den,  bic,  60  Baylis  Rd..  Melville. 
NY  11747:  NDA  62-135;  Nystatin-Neomycin 
Sulfate-Gramicidin-Triamcinolone  Acetonide 
Ointment. 

NDA  62-136;  Nystatin-Neomycin  Sulfate- 
Gramicidin-Triamcinolone  Acetonide  Cream. 

2.  Ciay  Park  Laboratories.  3339.  Park  Ave., 
Bronx,  NY  10456; 

NDA  62-188;  Nystatin-Neomycin  Sulfate- 
Gamicidln-Triamcinolone  Acetonide  Cream. 

NDA  62-280;  Nystatin-Neomycin  Sulfate- 
Cramicidin-Triamcinoione  Acetonide 
Ointment. 

3.  K-Line  Pharmaceuticals.  Ltd., 
Downsview.  Ontario,  Canada. 

4.  Lemmon  Co.  (formerly  Premo 
Pharmaceutical  Laboratories).  Sellersviile 
PA  18960: 

NDA  61-954;  Myco  Triacet  Cream 
containing  Nystatin.  Neomycin  Sulfate. 
Gramicidin,  and  Triamcinolone  Acetonide. 

NDA  62-045;  Myco  Triacet  Ointment 
containing  Nystatin,  Neomycin  Sulfate, 
Gramirldin.  and  Triamcinolone  Acetonide. 

5.  NMC  l,aboratories.  70-32  83d  St.. 
Glendale.  NY  11385.' 

6.  National  Pharmaceutical  Alliance.  Suite 
eoo.  2550  M  St.  NW,,  Washington.  DC  20037 

7.  Amencan  Academy  of  Dermatology, 


Council  on  Government  Liaison.  University  of 
Virginia  School  of  Medicine,  Charlottesville, 
VA  22901. 

The  Commissioner  is  now  granting  the 
hearing  request  of  Squibb  on  the 
proposal  to  withdraw  approval  of  the 
NDA's  for  Mycolog  Cream  and 
Ointment.  Approval  of  these  ND.^■8  will 
be  withdrawn  unless  there  exists 
substantial  evidence  (21  U.S.C.  355(d). 
21  CFR  314.111(a)(5))  that  the  products 
have  the  clinicial  effect  that  they  purport 
or  are  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  m  their 
labeling  (21  U.S.C.  355(d)).  In  addition, 
because  the  Mycolog  products  are  fixed 
combination  prescription  drugs,  such 
evidence  exists  for  them  only  if  "each 
component  makes  a  contribution  to  the 
claimed  effects  and  the  dosage  of  each 
component  (amount,  frequency, 
duration)  is  such  that  the  combination  is 
safe  and  effective  for  a  significant 
patient  population  requiring  such 
concurrent  therapy  as  defined  in  the 
labeling  for  the  drug"  (21  CFR  300.50(a)). 

In  its  submission  requesting  a  hearing, 
Squibb  also  requested  that  the  agency 
reinstate  the  temporary  exemption  for 
continued  marketing,  known  as  the 
"paragraph  XIV"  exemption,  of  Mycolog 
Cream  and  Ointment,  which  was 
revoked  on  September  25, 1981  (46  FR 
47408).  Paragraph  XIV  of  the  court's 
order  implementing  its  decision  in 
American  Public  Health  Ass'n  v. 
Veneman.  349  F.  Supp.  1311  (D.D.C. 
1972).  allowed  FDA  administrative 
enforcement  discretion,  pending 
completion  of  scientific  studies,  with 
respect  to  continued  marketing  of  less- 
than-effective  drugs  that  were  part  of 
the  DESI  program.  See  37  FR  26623. 
Squibb  argued  that  the  agency's 
revocation  of  the  exemption  for  Mycolog 
without  notice  and  comment  violated 
the  procedural  requirements  for 
rulemaking  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 

The  revocation  of  paragraph  XIV 
status  is  not  the  promulgation  of  a  rule 
within  the  meaning  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551(4)).  The  Supreme  Court  has 
distinguished  "substantive  rules"  from 
other  agency  decisions,  describing 
substantive  rules  as  "binding"  and  as 
"affecting  individual  rights  and 
obligations."  Chrysler  Corp.  v.  Brown, 
441  U.S.  281,  301-302  (1979).  Paragraph 
XIV,  however,  conferred  no  new  rights 
on  the  products  affected  by  it.  but 
merely  preserved  FDA's  flexibility  and 
discretion  in  implementing  the  court's 


order.  A  "paragraph  XIV"  exemption 
grants  no  right  to  market  a  drug  product, 
and  its  revocation  does  not  remove  a 
drug  product  from  the  market. 
Exemptions  and  revocations  under 
paragraph  XIV  are  not  substantive 
norms  enforeable  in  court,  but  are 
expressions  of  agency  enforcement 
discretion.  Thus,  as  neither  the 
exemption  nor  the  revocation  affecting 
Mycolog  was  a  rulemaking  in  violation 
of  the  Administrative  Procedure  Act,  the 
Commissioner  rejects  both  Squibb's 
argument  and,  for  the  reasons  stated  in 
the  1981  notice,  its  request  to  reinstate 
the  exemption. 

Squibb  has  submitted  one  multicenter 
study,  as  well  as  other  studies  and 
information,  to  establish  that  the 
effectiveness  criteria  of  the  statute  and 
regulations  are  satisfied  for  Mycolog 
Cream  and  Ointment.  Several  other  drug 
manufacturers,  which  manufacture 
generic  versions  of  Mycolog  Cream  and 
Ointment,  have  filed  notices  of  their 
intent  to  rely  on  and  incorporate  by 
reference  all  data  submitted  by  Squibb 
for  its  Mycolog  products.  Accordiiigly, 
there  are  two  questions  to  be  addressed 
in  this  proceeding  with  respect  to  the 
Mycolog  products  and  their  generic 
versions: 

1.  Whether  there  is  evidence 
consisting  of  adequate  and  well- 
controlled  investigations,  including 
clinical  investigations,  by  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  effectiveness 
of  the  dnjg;  and 

2.  Whether,  on  the  basis  of  any  such 
adequate  and  well-controlled 
investigations  that  exist,  it  could  fairly 
and  responsibly  be  concluded  by 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the 
effectiveness  of  drugs  that  the  drug 
products  in  question  satisfy  the 
combination  policy  found  in  21  CFR 
300.50  and  will  have  the  effect  that  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  thereof  (21  U.S.C.  355(d)). 

The  parties  to  the  hearing  will  be 
FDA's  Center  for  Drugs  and  Biologies, 
E.R.  Squibb  4  Sons,  Inc..  and  the 
aforementioned  manufacturers  of 
products  identical,  similar,  or  related  to 
Mycolog  Cream  or  Ointment.  The 
presiding  officer  will  be  Administrative 
Law  Judge  Daniel  J.  Davidson.  In 
addition  to  the  manufacturer  parties,  the 
trade  association  and  the  professional 
medical  group  that  requested  a  hearing. 
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and  any  other  interested  person,  shall 
be  permitted  to  participate  as  nonparty 
participants  (see  21  CFR  12.89),  provided 
that  they  file  a  notice  of  participation 
pursuant  to  21  CFR  12.45(a)- 

In  accordance  with  21  CFR  12.85(a)(4). 
the  Center  for  Drugs  and  Biologies  has 
filed  with  the  Dockets  NAanagement 
Branch  a  narrative  statement  setting 
forth  its  position  on  the  issues  of  the 
hearing  and  a  summary  of  the  types  of 
evidence  to  be  introduced  in  support  of 
its  position  in  the  hearing,  together  with 
copies  of  da,ta  contained  in  the  Center's 
files  that  relate  to  the  issues  raised 
herein.  Interested  persons  may  obtain  a 
copy  of  the  Center's  narrative  statement 
from  the  Dockets  Management  Branch 
(address  above).  Such  persons  may  also 
examine  the  data  on  the  drugs  subject  to 
this  hearing  notice  (with  the  exception 
of  any  data  identified  as  confidential 
pursuant  to  the  provisions  of  21  CFR 
10.201  jj)  at  the  Dockets  Management 
Branch  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

The  prehearing  conference  will  be 
held  on  December  12,  1984,  at  10  a.m.,  in 
the  FDA  Hearing  Room.  Rm.  4A-35.  5600 
Fishers  Lane.  Rockville,  MD  20857.  The 
hearing  will  be  held  m  the  FDA  Hearing 
Room  on  a  date  to  be  set  at  the 
prehearing  conference.  Written  notices 
of  participation  shall  be  filed  with  the 
Dockets  Management  Branch  no  later 
than  October  17, 1984.  Participants  other 
than  the  Center  for  Drugs  and  Biologies 
shall  disclose  data  and  information  and 
submit  their  narrative  statements 
pursuant  to  21  CFR  12.85  on  or  before 
November  16, 1984.  All  participants  are 
required  both  to  attend  the  prehearing 
conference  and  to  be  prepared  to 
comply  with  the  provisions  of  21  CFR 
12.92, 

The  hearing  will  be  open  to  the  public. 
Any  participant  may  appear  in  person, 
or  by  or  with  counsel,  or  with  other 
qualified  representatives,  and  may  be 
heard  on  matters  relevant  to  the  issues 
under  consideration. 

Because  this  is  a  public  hearing,  it  is 
subject  to  FDA's  guideline  concemine 
the  policy  knd  procedures  for  electronic 
media  coverage  of  public  agency 
administrative  proceedings.  This 
guideline  was  published  in  the  Federal 
Register  of  April  13, 1984  (49  VR  14723). 
These  procedures  are  primarily  intended 
to  expedite  media  access  to  FD.^'s 
public  proceedings,  including  formal 
evidentiary  hearings  conducted 
pursuant  to  Part  12  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 


the  testimony  of  witnesses  in  the 
proceeding.  Accordingly,  the  parties  and 
nonparty  participants  to  this  hearing, 
and  all  other  interested  perions,  are 
directed  to  the  guideline,  as  well  as  the 
Federal  Register  notice  announcing 
issuance  of  the  guideline,  for  a  more 
complete  explanation  of  the  guideline's 
effect  on  this  hearing. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052  as  amended  (21  US.C.  355)) 
and  under  authority  delegated  to  me  (21 
CFR  5,10),  I  order  that  a  public  hearing 
be  held  on  the  issues  set  forth  in  this 
notice. 

Dated:  September  11,  1964. 
Mark  Novitch, 
Deputy  Commissioner  of  Food  and  Drugs. 

\m  Doc  M-24i24  Filed  9-14-M  fc45  urn] 
BtLLINQ  CODE  41M>-01-M 

(Docket  No.  80N-0012;  DESt  •S841 

Erythromycin  Ointment;  WIttidrawal  of 
Approval 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  withdrawing  approval 
of  the  new  drug  application  (NDA)  for 
Ilotycin  No.  90  Ointment,  held  by  Eli 
Lilly  &  Co.,  on  the  ground  that  there  is  a 
lack  of  substantial  evidence  of  the 
product's  effectiveness  in  the  treetment 
of  the  various  derma '.ologic  disorders  for 
which  it  is  labeled, 

EFFECTIVE  DATE:  October  17,  1984. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  8884  and 
directed  'o  the  Division  of  Drug  Labeling 
Compliance  (HFN-SiO).  Center  for  Drugs 
and  Biologies,  Rm.  216,  5640  Nicholson 
Lane,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T,  Read.  Center  for  Drugs  and 
Bioloeics  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
PoLkville  MD  20857.  301^*43-3650, 
SUPPIXWENTARY  INFORMATION:  In  a 
notice  of  opportunity  for  hearing 
published  in  the  Federal  Register  of 
September  25,  1981  (46  FR  47408).  the 
Director  of  the  Bureau  of  Drugs 
proposed  to  issue  an  order  withdrawing 
approval  of  the  new  drug  applications 
for  ceitain  topical  arti-inefective  drug 
products.  The  proposal  was  based  on 
the  lack  of  substantial  evidence  of 
effectiveness  as  required  by  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355)  and  21  CFR 
314.111(a)(5).  In  response  to  that  notice. 


Eli  Lilly  &  Co.,  filed  a  bearing  request  for 
Ilotycin  No.  90  Ointment  and  submitted 
data,  information,  mid  analyses  in 
support  of  its  request.  Because  Eli  Lilly 
*  Co.,  subsequently  wiiLdrew  its 
hearing  request,  approval  of  the  new 
drug  application  for  this  product  is  now 
withdrawn. 

NDA  60-646:  Ilotycin  No.  90  Ointment 
containing  erythromycin.  Eli  Lilly  &  Co., 
P.O.  Box  618,  Indianapolis.  LN  46206. 

Any  drug  product  that  is  identical 
related,  or  similar  to  this  product  and  is 
not  the  subject  of  an  approved  new  drug 
application  is  covered  by  NDA  60-646 
and  is  subject  to  this  notice  (21  CFR 
310.6).  .\ny  person  who  wrishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labding 
Compliance  at  the  address  given  above. 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505.  52 
Stat.  1052-1053  as  amended  (21  U.S.C, 
355))  and  under  the  authority  delegated 
to  him  (21  CFR  5,82  and  47  FT^  28913 
published  in  the  Federal  Re^ster  of  June 
22.  1982)  finds  that,  on  the  basis  of  new 
information  before  him  with  respect  to 
the  product,  evaluated  together  with  the 
evidence  available  to  him  when  the 
application  was  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
product  will  have  the  effect  it  purports 
or  is  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  60-646  and  all 
its  amendments  and  supplements  is 
withdrawn  effective  October  17.  1984. 

Shipment  in  interstate  commerce  of 
the  above  product  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  oi  an  approved  new  drug 
application  will  th«i  be  unlawful. 

Dated:  August  2B.  1984 
Harrj'  M.  Mey«r,  Jr., 

Director.  Cer.ter  for  Drugs  and  Biologies. 

|FR  Doc  84-24523  Filed  9-14-94  844  am] 
BIIXING  COOC  4160-01-M 


[Docket  Na  »4M-0«32] 

Lemmon  Co.;  New  Drug  Applications; 
Withdrawal  of  Approval 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdra«ving 
approval  of  two  new  drug  applications 
(.NDA's)  for  methaqualone.  These 
withdrawals  are  based  upon  a  statutory 
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directive  that  such  approval  be 
withdrawn  and  upon  a  written  request 
from  the  holder  of  the  NDA's.  The 
intended  effect  of  this  action  is  to 
comply  with  the  statutory  directive  and 
the  written  request  of  the  holder  of  the 
NDAs. 

eFFECnvE  date:  September  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edwin  V.  Dutra.  Jr..  Center  for  Drugs 
and  Biologies  (HFN-364).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-6490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L  98-329  (98  Stat.  280).  the 
Attorney  General  transferred 
methaqualone  from  Schedule  II  to 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA)  (49  FR  33870;  August  27. 
1984).  Pub.  L.  98-329  also  directs  that, 
effective  30  days  after  the  date 
methaqualone  is  transferred  to  Schedule 
I  of  the  CSA.  the  approval  of  the  NDAs 
for  methaqualone  shall  be  withdrawn 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Also,  on  August  31.  1984.  the  holder  of 
the  only  two  NDA's  for  methaqualone 
(the  Lemmon  Co.)  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicant  also,  by  written  request, 
waived  its  opportunity  for  hearing. 

Therefore,  pursuant  to  the  foregoing, 
approval  of  the  NDA's  for  methaqualone 
(NDAs  14-166  and  17-051)  is  withdrawn 
effective  September  26.  1984 

Ddted:  September  11,  1984 
Paul  Parkman, 

Acting  Director.  Center  for  Drugs  and 

Biologies. 

(FR  D.^   84-245:;  Kiled  9-14-«4.  8;4S  amj 
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[Docket  No.  80N-0012;  DESI  9405] 

Terra-Cortril  Topical  Ointment;  Drugs 
for  Human  Use;  Drug  Efficacy  Study 
Implementation;  Withdrawal  of 
Approval  of  New  Drug  Application 

AGENCY:  Food  and  Drug  .Administration. 
ACTION:  .Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  new  drug  application 
(NDA)  for  Terra-Cortril  Topical 
Ointment.  FDA  is  withdrawing  approval 
because  the  combination  drug  product 
lacks  substantial  evidence  of 
effectiveness.  The  product  is  labeled  for 
the  treatment  of  various  dermatologic 
conditions. 

EFFECTIVE  DATE:  October  17. 1984. 
address:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 


reference  number  DESI  9405  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Center  for  Drugs 
and  Biologies,  Food  and  Drug 
Administratioa  5640  Nicholson  Lane. 
Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  Gerstenzang.  Center  for  Drugs 
and  Biologies  (HFN-366).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-3650 
supplementary  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  September  25, 1981  (46  FR  47408), 
FDA  offered  an  opportunity  for  a 
hearing  on  a  proposal  to  withdraw 
approval  of  the  following  NDA: 

NDA  61-011:  Terra-Cortril  Topical 
Ointment  containing  oxytetracycline 
hydrochloride  30  milligrams  (mg)  and 
hydrocortisone  10  mg:  Pfizer  Inc.,  235 
East  42d  St.,  New  York,  NY  10017. 

The  proposal  was  based  on  the  lack  of 
substantial  evidence  of  effectiveness  as 
required  by  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(e)),  21  CFR  314.111(a)(5),  and  21  CFR 
300.50.  In  response  to  the  notice,  Pfizer 
requested  a  hearing,  but  subsequently 
withdrew  its  hearing  request. 
Accordingly.  FDA  is  now  withdrawing 
approval  of  the  NDA. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  product 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  new  drug  application 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505.  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355)1  and  under  authority  delegated  to 
him  (21  CFR  5.82).  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  product, 
evaluated  together  with  the  evidence 
available  to  him  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the 
combination  product  Terra-Cortril 
Topical  Ointment  will  have  the  effects  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  61-011  and  all 
its  amendments  and  supplments  is 
withdrawn  effective  October  17, 1984. 
Shipment  in  interstate  commerce  of  this 
product  or  any  identical,  related,  or 
similar  product  that  is  not  the  subject  of 


an  approved  new  drug  application  will 
then  be  unlawful. 

Dated:  Septeml>er  7, 1984. 
Hanry  M.  Meyer.  Jr.. 

Director.  Center  for  Drugs  and  Biologies. 

IFF  Dor  84-24S21  Filpd  9-14-84.  8;45  ■mj 
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(Docket  No.  84M-02881 

Vistakon,  Inc.;  Premarket  Approval  of 
the  VISTAMARC  ™  (Etafilcon  A) 
Hydrophilic  Contact  Lens  For  Not- 
Aphakic  Extended  Wear 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  for  premarket  approval 
under  the  Medical  Device  Amendments 
of  1976  of  the  VISTAMARC  ™  (etafilcon 
A)  Hydrophilic  Contact  Lens  for  Not- 
aphakic  Extended  Wear,  sponsored  by 
Vistakon,  Inc..  Jacksonville.  FL.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel  (formerly  the 
Ophthalmic  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel),  FDA  notified  the 
sponsor  that  the  supplemental 
application  was  approved  because  the 
device  had  been  shown  to  be  safe  and 
effective  for  use  as  recommended  in  the 
submitted  labeling. 

DATE:  Petitions  for  administrative 
review  by  October  17, 1984. 

address:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  are  to  be  sent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm,  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  further  information  CONTACT: 

Charles  H.  Kyper.  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301^27-7445. 

supplementary  information:  On 

December  27.  1982,  Vistakon.  Inc., 
Jacksonville,  FL  32207,  submitted  to  FDA 
a  supplemental  application  for 
premarket  approval  of  the 
VISTAMARC  ™  (etafilcon  A) 
Hydrophilic  Contact  Lens  for  Not- 
aphakic  Extended  Wear.  The  lens  is 
spherical  and  ranges  in  powers  from 
-20.00  to  4-14.00  diopters  (D).  The  lens 
IS  indicated  for  extended  wear  from  1  to 
30  days  between  each  cleaning  and  heat 
or  chemical  disinfection.  The  lens  is 
indicated  for  the  correction  of  visual 
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acuity  in  not-aphakic  persons  with 
nondiseased  eyes  that  are  myopic  or 
hyperopic  and  that  may  have  1.00  D  or 
less  of  astigmatism.  The  supplemental 
application  was  reviewed  on  May  20. 

1983,  by  the  then  Ophthalmic  Device 
Section  of  the  Ophthalmic;  Ear,  Nose, 
and  Throat;  and  Dental  Devices  Panel, 
an  FDA  advisory  committee,  which 
recommended  approval  of  the 
application.  (On  April  14, 1984,  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel  was  terminated. 
Concurrently,  FDA  established  the 
Ophthalmic  Devices  Panel  (see  49  FR 
17446:  April  24, 1984).]  On  August  10, 

1984,  FDA  approved  the  supplemental 
application  by  letter  to  the  sponsor  from 
the  Director,  Office  of  Device  Evaluation 
of  the  Center  for  Devices  and 
Radiological  Health. 

Before  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L.  94-295,  90  Stat. 
539-583),  contact  lenses  made  of 
polymers  other  than 
polymethylmethacrylate  (PMMA)  and 
solutions  for  use  with  such  contact 
lenses  were  regulated  as  new  drugs. 
Because  the  amendments  broadend  the 
definition  of  the  tern  "device"  in  section 
201  (h)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321(h)), 
contact  lenses  made  of  polymers  other 
than  PMMA  and  solutions  for  use  with 
such  lenses  are  now  regulated  as  class 
III  devices  (premarket  approval).  As 
FDA  explained  in  a  notice  published  in 
the  Federal  Register  of  December  16. 
1977  (42  FR  63472),  the  amendments 
provide  transitional  provisions  to  ensure 
continuation  of  premarket  approval 
requirements  for  class  III  devices 
formerly  regulated  as  new  drugs. 
Furthermore,  FDA  requires,  as  a 
condition  to  approval,  that  sponsors  of 
applications  for  premarket  approval  of 
contact  lenses  made  of  polymers  other 
than  PMMA  or  solutions  for  use  with 
such  lenses  comply  with  the  records  and 
reports  provisions  of  Subpart  D  of  Part 
310  (21  CFR  Part  310).  until  these 
provisions  are  replaced  by  similar 
requirements  under  the  amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
approval  is  based  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  the  office.  A  copy  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Center  for  Devices  and 
Radiological  Health — contact  Charles  H. 
Kyper  (HFZ-402),  address  above. 
Requests  should  be  identified  with  the 
name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document. 


The  labeling  of  the  VISTAMARC™ 
(etafilcon  A)  Hydrophilic  Contact  Lens 
for  Not-aphakic  Extended  Wear  states 
that  the  lens  is  to  be  used  only  with 
certain  solutions  for  disinfection  and 
other  purposes.  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only.  The  restrictive  labeling 
needs  to  be  updated  periodically, 
however,  to  refer  to  new  lens  solutions 
that  FDA  approved  for  use  with 
approved  contact  lenses  made  from 
polymers  other  than  PMMA.  A  sponsor 
who  fails  to  update  the  restrictive 
labeling  may  violate  the  misbranding 
provisions  of  section  502  of  the  act  (21 
U.S.C.  352)  as  well  as  the  Federal  Trade 
Commission  Act  (15  U.S.C.  41-58).  as 
amended  by  the  Magnuson-Moss 
Warranty-Federal  Trade  Commission 
Improvement  Act  (Pub.  L  93-637). 
Furthermore,  failure  to  update  restrictive 
labeling  to  refer  to  new  solutions  that 
may  be  used  with  an  approved  lens  may 
be  grounds  for  withdrawing  approval  of 
the  application  for  the  lens  under 
section  515(e)(1)(F)  of  the  act  (21  U.S.C. 
360e(e)(l)(F)).  Accordingly,  whenever 
FDA  publishes  a  notice  in  the  Federal 
Register  of  the  agencys  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  the  sponsor  of  the  lens  shall  correct 
its  labeling  to  refer  to  the  new  solution 
at  the  next  printing  or  at  any  other  time 
FDA  prescribes  by  letter  to  the  sponsor. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g]).  for 
administrative  review  of  FDA's  decision 
to  approve  this  supplemental 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Pari  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  supplemental  apphcation 
and  FDA's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  of  FDA's  action 
under  §  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 


used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  17. 1984.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  September  10. 19S4. 

Joseph  P.  Hile. 

Associate  Commissioner  for  Regulatory 
Affairs. 
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[Docket  No.  78N-0070;  DESt  No.  1626] 

ComMnatton  Drug*  Containing 
Theophylline,  Ephedrlne  Sulfate,  and 
Hydroxyzine  Hydrochloride;  Notice  of 
Hearlr>g 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Commissioner  of  Food 
and  Drugs  is  granting  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
new  drug  applications  for  Marax 
Tablets  and  Marax  Syrup,  containing 
theophylline,  ephedrine  sulfate,  and 
hydroxyzine  hydrochloride.  The  drugs 
are  intended  for  the  treatment  of 
bronchial  asthma.  Products  that  do  not 
contain  the  triple  combination  of 
theophylline,  ephedrine  sulfate,  and 
hydroxyzine  hydrochloride  will  not  be 
included  in  the  hearing. 
DATES:  Notices  of  participation  shall  be 
filed  with  the  Dockets  Management 
Branch  no  later  than  October  17. 1984. 
Disclosure  of  data  and  information  and 
submission  of  narrative  statement  by 
FDA's  Center  for  Drugs  and  Biologies  by 
December  17, 1984.  And  by  other 
participants  by  January  15, 1985. 
Prehearing  conference  on  February  14, 
1985.  begiruiing  at  10  a.m.. 
ADDRESSES:  Written  notices  of 
participation,  disclosures,  and 
statements  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Room  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (Submissions 
should  be  identified  with  Docket  No, 
78N-0070  and  cleariy  labeled  "Marax 
Hearing.")  Prehearing  conference  in  the 
FDA  Hearing  Room,  Rm.  4A-35,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Rice.  Jr.,  Regulations  Policy 
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Staff  (HFC-10).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20*57.  301-443-34aa 
SUPPIEMCNTAIIV  MFOAMATION: 
Background  of  This  Proceeding 

In  a  notice  (DESl  1626)  published  in 
the  Federal  Register  of  July  26. 1972  (37 
FR  14685).  the  Food  and  Drug 
Administration  (FDA)  evalutated  the 
effectiveness  of  certain  prescription 
combination  drug  products  containing 
theophylline,  ephedrine  sulfate,  and 
hydroxyzine  hydrochloride,  including 
Marax  Tablets  (NDA  11-768)  and  Marax 
Syrup  (NDA  12-879).  used  primarily  for 
treating  bronchial  asthma.  Marax  is 
approved  under  new  drug  applications 
held  by  J.B.  Roerig  Division.  Pfizer 
Pharmaceuticals  {"Roerig"),  235  East 
42nd  St..  New  York.  NY  10017. 

The  1972  notice,  part  of  the  Drug 
Efficacy  Study  Implementation  (DESI) 
program,  stated  that  FDA  had  evalauted 
the  reports  of  the  National  Academy  of 
Sciences/National  Research  Council. 
Drug  Efficacy  Study  Group,  together 
with  other  evidence,  and  had  concluded 
that  the  products  lacked  substantial 
evidence  of  effectiveness  for  the 
following  indications:  pulmonary 
infections  associated  with 
bronchospasm.  dyspnea  induced  by 
exertion  and  cough,  Cheyne-Stokes 
repiration.  status  asthmaticus, 
bronchospastic  type  of  chronic 
hypertrophic  pulmonary  emphysema, 
other  pulmonary  disorders,  or  as  a 
sedative.  FDA  concluded  that  the  drugs 
were  possibly  effective  as  labeled  for 
the  following  indications;  bronchial 
asthma  and  other  related  claims. 

Pursuant  to  the  1972  notice.  Roerig 
revised  the  labeling  for  the  drug 
products  to  include  only  the  indication 
"for  controlling  bronchospastic 
disorders"  and  qualified  that  claim  in 
the  labeling  as  "possibly  effecbve."  In 
support  of  that  indication.  Roerig 
submitted  data  and  other  information  to 
FDA. 

In  a  notice  of  opportunity  for  hearing 
published  in  the  Federal  RegKter  of 
March  24. 1978  (43  FR  12380),  the 
Director  of  the  Bureau  of  Drugs  (now  the 
Center  for  Drugs  and  Biologies) 
reviewed  the  data  and  information 
submitted  by  Roerig.  The  Director 
concluded  that  the  material  failed  to 
provide  substantial  evidence  of  the 
effectiveness  of  Marax  in  controlling 
bronchial  asthma  because  the 
contribution  of  hydroxyzine  to  the 
claimed  indication  had  not  been 
demonstrated.  Id.  at  12382.  The  Director 
stated  that  the  notice  did  not  discuss  the 
contribution  of  ephedrine/ theophylline 
to  the  effectiveness  of  the  combination 


product  because  the  ephedrine/ 
theophylline  combination  was  then 
being  reviewed  by  FDA 

In  the  1978  notice,  the  Director  also 
stated  that  no  data  had  been  submitted 
on  any  of  the  other  indications  classified 
in  1972  as  possibly  effective.  He, 
therefore,  reclassified  those  indications 
to  lacking  substantial  evidence  of 
effectiveness.  No  data  was  submitted  in 
support  of  any  of  the  indications 
classified  as  lacking  substantial 
evidence  of  effectiveness  in  the  1972 
notice. 

The  DirectcM-  concluded  in  the  1978 
notice  that  on  the  basis  of  all  the  data 
and  information  available  to  him  that  he 
was  unware  of  any  adequate  and  well- 
controlled  chnical  investigation, 
conducted  by  experts  qualified  by 
scientific  training  and  experience, 
meeting  the  requirements  of  section  505 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355)  and  21  CFR  300.50 
and  314.111(a)(5),  demonstrating  the 
effectiveness  of  the  triple  combination. 

The  1978  notice  advised  the  holder  of 
the  new  drug  spplication  and  other 
interested  parties  that  the  Director 
proposed  to  issue  an  order  under  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e)) 
withdrawing  approval  of  the  new  drug 
applications  for  the  triple  combination 
product,  and  all  amendments  and 
supplements  thereto,  on  the  ground  that 
new  information  before  him  with  respect 
to  the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  at 
the  time  of  approval  of  the  applications, 
showed  that  there  was  a  lack  of 
substantial  evidence  that  the  drug 
products  containing  the  triple 
combination  will  have  the  effects  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling. 

The  1978  notice  was  amended  on 
February  20, 1984  (49  FR  7454)  to  reflect 
new  information  on  the  safety  and 
effecti\'eness  of  these  drugs.  On  the 
basis  of  FDA's  review  of  theophylline 
and  ephedrine.  the  Director  concluded 
that  there  was  a  lack  of  substantial 
evidence  that  each  ingredient  in  the 
combination,  theophylline  and 
ephedrine  in  addition  to  hydroxyzine, 
made  a  contribution  to  the  claimed 
effects  and  that  the  dosage  of  each 
component  (amount,  frequency, 
duration)  was  such  that  the  combination 
was  safe  and  effective  for  a  significant 
patient  population  requiring  such 
concurrent  therapy  as  defined  in  the 
labeling  for  the  drugs  (21  CFR  300.50). 


Requests  for  Hearing 

In  response  to  the  1978  and  1984 
notices,  Roerig  submitted  hearing 
requests  and  data  and  the  other 
information  in  support  of  its  requests.  In 
addition  to  Roerig,  the  following  firms 
requested  a  hearing: 

Barre-National.  Inc..  4128  Haywood 
Ave.,  Baltimore,  MD  21215  ("Barre"): 
Hydroxyzine  Compound  Syrup  (no 
NDA)  containing  theophylline, 
ephedrine  sulfate,  and  hydroxyzine 
hydrochloride.  Barre  submitted  hearing 
requests  in  response  to  both  notices.  In 
response  to  the  1984  notice,  Barre 
expanded  its  hearing  request  to  include 
seven  additional  drug  products,  none  of 
which  contain  the  triple  combination  of 
ingredients  included  in  this  notice  of 
hearing. 

Barrows  Research  Group.  Inc.,  99 
West  Hawthorne  Ave.,  Valley  Stream. 
NY  11580  ("Barrows");  unnamed  drug 
product  containing  theophylline, 
ephedrine  sulfate,  and  hydroxyzine 
hydrochloride.  Barrows  submitted  a 
hearing  request  only  in  response  to  the 
1984  notice. 

Cord  Laboratories.  Inc.,  2555  W. 
Midway  Blvd..  Broomfield,  CO  80020 
fCord");  Brofed  Tablets  (no  NDA) 
containing  theophylline,  ephedrine 
sulfate,  and  hydroxyzine  hydrochloride. 
Cord  requested  a  hearing  and  submitted 
data  and  other  information  to  support  its 
request  in  response  both  to  the  original 
and  amended  notices. 

Parke-Davis.  Division  of  Warner- 
Lambert  Ca.  ("Parke-Davis"),  201  Tabor 
Rd.,  Morris  Plains,  N}  07950:  Tedral  SA 
(no  NDA)  containing  theophylline, 
ephedrine  hydrochloride,  and 
phenobarbital.  Parke-Davis  requested  a 
hearing  in  response  to  the  1984  notice 
only.  It  also  submitted  data  and 
information  in  support  of  its  request. 

Premo  Pharmaceutical  Laboratories, 
Inc.  {now  LenuDon  Co.),  Ill  Leuning  St., 
South  Hackensack,  NJ  07606;  unnamed 
drug  prodoct  containing  theophylline, 
ephedrine  sulfate,  and  hydroxyzine 
hydrochloride.  The  Lemmon  Co. 
subsequently  withdrew  its  hearing 
request. 

American  Home  Products 
Corporation.  685  Third  Ave.,  New  York. 
NY  10017.  submitted  comments  to  the 
docket 

Review  of  the  Hearing  Requests  by  the 
Director  of  the  Center  for  Drugs  and 
Biologies 

The  Director  of  the  Center  for  Tk^ 
and  Biologies  evaluated  the  requests  for 
a  hearing  on  the  issue  whether  there  is 
substantial  evidence  (21  U.S.Q  3&S(d)) 
of  the  effectiveness  of  Marax  and  its 
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various  generic  copies,  and 
recommended  that  a  hearing  be  held  on 
this  issue. 

The  Director  considered  the  requests 
from  Barre  and  Parke-Davis  to  expand 
the  hearing  to  include  various  additional 
drug  products  that  do  not  contain  the 
fixed  triple  combination  of  ingredients 
theophylline,  ephedrine,  and 
hydroxyzine  and  recommended  that 
issues  relating  to  these  additional  drug 
products  not  be  included  in  this  hearing. 
The  basis  of  such  recommendation  is  set 
out  below. 

The  Director's  Recommendation 
Concerning  the  Additional  Drug 
Products 

For  the  following  reasons,  the  Director 
concluded  that  products  which  do  not 
contain  the  triple  combination  of 
ingredients  present  in  Marax  should  not 
be  included  in  the  hearing. 

The  additional  products  described  by 
Barre  and  Parke-Davis  are  being 
evaluated  by  the  agency  in  separate 
dockets  (Docket  Nos.  76N-0056  and 
76N-0057)  and  may  be  the  subject  of 
future  Federal  Register  notices.  Because 
the  additional  products  manufactured 
by  Barre  and  Parke-Davis  do  not  contain 
the  same  three  ingredients  as  the 
products  that  are  the  subject  of  this 
hearing  (e.g.,  Parke-Davis"  product, 
Tedral  SA,  differs  from  the  products 
covered  by  this  notice  in  that,  among 
other  things,  it  is  in  a  sustained  release 
form  and  does  not  contain  hydroxyzine 
but  a  different  active  ingredient, 
phenobarbital),  they  are  not  properly 
included  in  this  hearing. 

The  Commissioner's  Ruling  on  the 
Hearing  Requests 

The  Commissoner  is  now  granting  the 
hearing  request  of  Roerig  on  the 
proposal  to  withdraw  approval  of  the 
NDAs  for  Marax.  Approval  will  be 
withdrawn  unless  there  exists 
substantial  evidence  (21  U.S.C.  355(d), 
21  CFR  314.111(a)(5))  that  the  products 
have  the  clinical  effect  that  they  purport 
or  are  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labehng  (21  U.S.C.  355(d)).  In  addition, 
because  the  Marax  products  are  fixed 
combination  prescription  drugs,  such 
evidence  exists  for  them  only  if  "each 
component  makes  a  contribution  to  the 
claimed  effects  and  the  dosage  of  each 
component  (amount,  frequency, 
duration)  is  such  that  Ihe  combination  is 
safe  and  effective  for  a  significant 
patient  population  requiring  such 
concurrent  therapy  as  defined  in  the 
labeling  for  the  drug"  (21  CFR  300.50). 

Under  21  CFR  314.200(f),  the 
Commissioner  will  not  evaluate  or  rule 


upon  the  Director's  recommendation 
that  a  hearing  be  denied  as  to  some  (but 
not  all)  issues.  Further,  the  regulation 
provides  that  those  issues  as  to  which 
the  Director  has  recommended  a  denial 
not  be  included  in  the  notice  of  hearing. 
Accordingly,  the  additional  products 
described  by  Barre  and  Parke-Davis, 
that  do  not  contain  the  triple 
combination  theophylline,  ephedrine, 
and  hydroxyzine,  are  not  included  in 
this  notice. 

Issues  in  this  Proceeding 

In  light  of  the  Director's 
recommendation  and  the  requirements 
of  21  CFR  314.200.  two  questions  will  be 
addressed  in  this  proceeding  with 
respect  to  Marax  Tablets.  Marax  Syrup, 
or  any  other  drug  product  with  the  same 
fixed  combination  of  theophylline, 
ephedrine.  and  hydroxyzine  and  the 
same  labeling: 

1.  Whether  there  is  evidence 
consisting  of  adequate  and  well- 
controlled  investigations,  including 
clinical  investigations,  by  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  effectiveness 
of  the  drug  products:  and 

2.  Whether,  on  the  basis  of  any  such 
adequate  and  well-controlled 
investigations  that  exist,  it  could  fairly 
and  responsibly  be  concluded  by 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the 
effectiveness  of  drugs  that  the  drug 
products  in  question  satisfy  the 
combination  policy  set  out  in  21  CFR 
300.50  and  will  have  the  effect  that  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  thereof  (21  U.S.C.  355(dl). 

Parties  to  the  Hearing 

The  parties  to  the  hearing  will  be 
FDA's  Center  for  Drugs  and  Biologies. 
Roerig,  Cord,  Barre,  and  Barrows.  The 
presiding  officer  will  be  Administrative 
Law  Judge  Daniel  J.  Davidson.  In 
addition  to  the  parties  named  above, 
Parke-Davis.  American  Home  Products 
Corporation,  and  any  other  interested 
person  may  participate  in  the  hearing  as 
nonparty  participants  (see  21  CFR  12.89) 
provided  that  they  file  a  notice  of 
participation  pursuant  to  21  CFR 
12.45(a). 

Disclosure  of  Information  by  the  Center 
and  Hearing  Participants 

Under  21  CFR  12.85.  FDA's  Center  for 
Drugs  and  Biologies  would  normally  file 
with  the  Dockets  Management  Branch  a 
narrative  statement  setting  forth  its 
position  on  the  issues  for  hearing  and  a 
summary  of  the  types  of  evidence  to  be 
introduced  in  support  of  its  position  in 


the  hearing,  together  with  copies  of  data 
within  the  Center's  files  relating  to  the 
issues  raised  herein,  at  the  time  when 
this  notice  issues.  I  am,  under  21  CFR 
10.19,  modifying  that  requirement  to  the 
extent  that  the  Center  will  be  granted 
until  December  17, 1984  to  make  those 
submissions.  I  have  concluded  that  this 
modification  of  this  regulation  in  the 
context  of  this  proceeding  does  not 
prejudice  any  participant  in  the  hearing, 
serves  the  ends  of  justice,  is  in 
accordance  with  law,  and  thus  is 
authorized  by  section  10.19.  The 
modification  allows  the  FDA  to  advise 
the  parties  that  a  hearing  is  pending  on 
this  matter  prior  to  the  completion  by 
the  Center  of  the  sometimes  lengthy 
process  of  complying  with  the 
requirements  of  section  12.85. 

Interested  persons  may  obtain  a  copy 
of  the  narrative  statement,  after  it  is 
filed,  from  the  Dockets  Management 
Branch,  at  the  address  given  above. 
Suth  persons  may  also  examine  the  data 
on  the  drugs  subject  to  this  hearing 
notice  (with  the  exception  of  any  data 
identified  as  confidential  pursuant  to  the 
provisions  of  21  CFR  10.20(j))  at  the 
Dockets  Management  Branch  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday.  Parties  and  participants,  other 
than  the  Center  for  Drugs  and  Biologies, 
shall  disclose  data  and  information  and 
submit  narrative  statements  pursuant  to 
21  CFR  12.85  on  or  before  January  15. 
1985. 

Prehearing  Conference 

The  prehearing  conference  will  be 
held  on  February  14. 1985,  in  the  FDA 
Hearing  Room,  Rm.  4A-35,  5600  Fishers 
Lane,  Rockville.  MD  20857.  The  hearing 
will  be  held  in  the  FDA  Hearing  Room 
on  a  date  to  be  set  at  the  prehearing 
conference.  Written  notices  of 
participation  shall  be  filed  with  the 
Dockets  Management  Branch  no  later 
than  October  17. 1985.  All  participants 
are  required  both  to  attend  the 
prehearing  conference  and  to  be 
prepared  to  comply  with  the  provisions 
of  21  CFR  12.92. 

Media  Coverage  of  the  Hearing 

The  hearing  will  be  open  to  the  public. 
Any  participant  may  appear  in  person. 
or  by  or  with  counsel,  or  with  other 
qualified  representatives,  and  may  be 
heard  on  matters  relevant  to  the  issues 
under  consideration. 

Because  this  is  a  public  hearing,  it  is 
subject  to  FDA's  guideline  concerning 
the  policy  and  procedures  for  electronic 
media  coverage  of  public  agency 
administrative  proceedings.  This 
guideline  was  published  in  the  Federal 
Register  of  April  13, 1984  (49  FR  14723). 
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These  procedures  are  primarily  intended 
to  expedite  media  access  to  FDA  public 
proceedings,  including  formal 
6\identiary  hearings  conducted 
pursuant  to  Part  12  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  testimony  of  witnesses  in  the 
proceeding.  Accordingly,  the  parties  and 
nonparty  participants  to  this  hearing, 
and  all  other  interested  persons,  are 
directed  to  the  guideline,  as  well  at  the 
Federal  Register  notice  announcing 
issuance  of  the  guideline,  for  a  more 
complete  explanation  of  the  guideline's 
effect  on  this  hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (section  505,  52 
Stat.  1052  as  amended  (21  U.S.C.  355)). 
and  under  authority  delegated  to  me  (21 
CFR  5.10).  I  order  that  a  public  hearing 
be  held  on  the  issues  set  out  in  this 
notice. 

Dated:  September  12, 1984. 
Mark  Novilch. 

Deputy  Commissioner  of  Food  and  Drugs 

(FR  Ooc  M-:4578  Filed  »-14-84  &45  am| 
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(Docket  No.  79N-0113;  DESI  28471 

Drugs  for  Human  Use;  Drug,  Efficacy 
Study  Implementation;  Parenteral 
Multivitamin  Products;  Revocation  of 
Exemption  ("Paragraph  XlV/Category 
11");  Annotincement  of  Effective 
Fonnuiations;  Followup  Notice  and 
Opportunity  for  Hearing 

agency:  Food  anH  Drug  Administration 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  revokes  the 
temporary  exemption  for  certain 
parenteral  multivitamin  drug  products. 
The  exemption  has  permitted  the  drug 
products  to  remain  on  the  market 
beyond  the  time  limit  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  The  agency  also  announces  those 
parenteral  multivitamin  formulations 
that  are  effective  and  the  conditions 
under  which  they  may  be  marketed.  In 
addition,  this  notice  classifies  other 
formulations  as  lacking  substantial 
evidence  of  effectiveness,  proposes  to 
withdraw  approval  of  those  parts  of 
new  drug  apphcations  that  provide  for 
these  formulations,  and  offers  an 
opportunity  for  a  hearing  on  the 
proposal. 

DATES:  Revocation  of  exemption 
effective  September  17. 1984: 


supplements  to  conditionally  approved 
new  drug  applications  due  on  or  before 
November  16, 1984;  hearing  requests  due 
on  or  before  October  17, 1984;  data  in 
support  of  hearing  requests  due  on  or 
before  November  16.  1984. 

ADDRESS:  Communications  in  response 
to  this  notice  should  be  identified  with 
Docket  No.  79N-0113  (DESI  2847), 
directed  to  the  appropriate  office  named 
below,  and  addressed  to  the  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  except  requests  for 
opinion  of  apphcability  are  to  be  sent  to 
the  address  listed  below. 

Supplements  to  the  conditionally 
approved  new  drug  applications 
(identify  with  NTDA  number):  Division  of 
Endocrine  and  Metabolic  Drug  Products 
{HFN-810).  Rm.  14B-05,  Center  for  Drugs 
and  Biologies. 

Original  abbreviated  new  drug 
applications;  Division  of  Generic  Drug 
Monographs  (HFN-230),  Center  for 
Drugs  and  Biologies. 

Request  for  hearing,  supporting  data, 
and  other  comments:  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Rm.  216.  Center 
for  Drugs  and  Biologies,  5640  Nicholson 
Lane,  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  P.  Reuter,  Center  for  Drugs  and 
Biologies  (HFN-366).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301^143-3650. 

Background 

In  a  notice  published  in  the  Federal 
Register  of  July  27.  1972  (37  FR  15027), 
FDA  announced  its  evaluations  of 
reports  received  from  the  National 
Academy  of  Sciences/National 
Research  Council.  Drug  Efficacy  Study 
Group,  on  certain  parenteral 
multivitamin  drug  products.  The  agency 
stated  that  the  products,  as  then 
formulated,  lacked  substantial  evidence 
of  effectiveness  for  their  claimed 
indications.  This  conclusion  was  not 
based  upon  any  lack  of  effectiveness  for 
the  individual  vitamins  in  the 
formulations,  but  because  the  available 
formulations  lacked  certain  essential 
vitamins,  or  contained  too  much  or  too 
little  of  other  vitamins,  or  both. 

In  a  followup  notice  published  in  the 
Federal  Register  of  December  14. 1972 
(37  FR  26623).  parentemal  multivitamin 
products  were  granted  a  temporary 
exemption  from  the  time  limits  imposed 
for  the  implementation  of  the  Drug 
Efficacy  Study.  The  temporary 
exemption  was  based  on  the  recognized 


critical  medical  importance  of 
parenteral  multivitamin  therapy  and  the 
lack  of  alternative  drugs.  The  exemption 
allowed  the  products  to  remain  on  the 
market  as  then  formulated,  while 
complex  technical  and  medical 
problems  were  resolved  and  rational 
formulations  were  developed  and  tested. 

To  facihtate  the  determination  and 
evaluation  of  rational  multivitamin 
formulations,  FDA  accepted  the 
assistance  o^ered  by  the  American 
Medical  Association  (AMA).  In 
December  1975.  the  AMA  submitted  its 
"Guidelines  for  Multivitamin 
Preparations  for  Parenteral  Use."  which 
recommended  specific  amounts  of 
individual  vitamins  as  well  as  detailed 
procedures  for  evaluating  the  stability, 
safety,  and  effectiveness  of  the 
formulations. 

The  AMA  report  stressed  that  the 
guideline  formulations  were  estimated 
from  the  existing  Recommended  Daily 
Allowance  (RDA),  which  in  turn  is 
based  on  dietary  population  surveys. 
The  assumptions,  apphed  by  the  AMA 
to  correlate  the  established  dietary 
allowances  of  the  essential  vitamins  to 
the  parenteral  administration  of 
vitamins  to  patients  in  various  disease 
states,  required  that  clinical  trials  be 
conducted  to  evaluate  the  guideline 
formulations. 

FDA  accepted  the  AMA  guidelines 
with  minor  reservations  and 
subsequently  in  a  Federal  Register 
notice  pubhshed  July  13, 1979  (44  FR 
40933)  amended  the  terms  of  the 
December  1972  temporary  exemption  to 
require  conditional  approval  of  a  new 
drug  application  or  a  supplemental  new 
drug  application  within  specific  time 
frames  as  a  condition  for  the  continued 
marketing  of  a  parenteral  multivitamin 
drug  product.  The  agency  granted 
conditional  approval  of  applications 
based  on  the  following  criteria:  (1) 
reformation  in  accord  with  the  AMA 
guidelines  as  to  the  number  and 
quantities  of  vitamins  in  the  formulation; 
(2)  an  outline  of  studies  to  evaluate  the 
stability  and  biological  availability  of 
the  reformulated  preparations,  along  the 
lines  set  forth  in  the  AMA  report;  and  (3) 
a  plan  or  protocol  for  clinical 
effectiveness  studies,  also  in  accord 
with  the  AMA  guidelines.  The 
reformulated  products  could  be 
marketed  in  place  of  the  previous 
formulations  after  agency  review  and 
"conditional"  approval  of  the 
submissions.  This  procedure  allowed 
continued  marketing  of  parenteral 
multivitamins  while  clinical  testing  and 
evaluation  of  the  AMA  guidelines 
formulations  were  carried  out. 
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Conditionally  Approved  Products  (AMA 
Guideline  Formulations) 

The  products  listed  below  have 
received  conditional  approval  under  the 
terms  of  the  July  13, 1979  notice. 

1.  NDA  6-071;  Berocca  PN  containing 
vitamin  A  (palmitate)  3,300  International 
Units  (I.U.)/vial.  vitamin  D 
(ergocalciferol)  200  U.S.P.  units/milliliter 
(mL),  vitamin  E  (dl-alpha  tocopherol)  10 
U.S.P.  units/mL.  vitamin  C  (ascorbic 
acid)  100  milligrams  (mg)/mL,  folic  acid 
400  micrograms  (mcg)/mL,  niacin 
(niacinamide)  40  mg/mL.  vitamin  B, 
(riboflavin  S'-phosphate  sodium)  3.6  mg/ 
mL,  vitamin  B,  (thiamine  hydrochloride) 
3  mg/mL,  vitamin  B«  (pyridoxine 
hydrochloride)  4  mg/mL,  vitamin  B„ 
(cyanocobalamin)  5  mcg/mL, 
pantothenic  acid  (dexpanthenol)  15  mg/ 
mL,  and  d-biotin  60  mcg/mL;  Roche 
Laboratories,  Division  of  Hoffmann  La- 
Roche  Inc.,  Roche  Park,  Nutley.  NJ 
07110. 

2.  NDA  6-071;  Berocca-WS  containing 
vitamin  C  (ascorbic  acid)  100  mg/mL, 
folic  acid  400  mcg/mL,  niacin 
(niacinamide)  40  mg/mL,  vitamin  Bi 
(riboflavin  5'-phosphate  sodium)  3.6  mg/ 
mL.  vitamin  Bk  (thiamine  hydrochloride) 
3  mg/mL,  vitamin  Bg  (pyridoxine 
hydrochloride)  4.0  mg/mL,  vitamin  B,2 
(cyanocobalamin)  5  mcg/mL. 
pantothenic  acid  (d-panthenol)  15  mg/ 
mL,  and  d-biotin  60  mcg/mL;  Roche 
Laboratories,  Inc. 

3.  NDA  ft-609;  MVI-12  containing 
vitamin  A  (retinol)  3,300  I.U./vial, 
vitamin  D  (ergocalciferol)  200  I.U./vial, 
vitamin  E  (dl-alpha  tocopherol  acetate) 
10  I.U./vial,  vitamin  C  (ascorbic  acid) 
100  mg/vial,  folic  acid  400  mcg/vial. 
niacin  (niacinamide)  40  mg/vial.  vitamin 
Bj  (riboflavin  5'-phosphate  sodium)  3.6 
mg/vial.  vitamin  Bi  (thiamine 
hydrochloride)  3.0  mg/vial,  vitamin  B« 
(pyridoxine  hydrochloride)  4.0  mg/vial. 
vitamin  Bu  (cyanocobalamin)  5  meg/ 
vial,  pantothenic  acid  (d- 
pdnthenolaicohol)  15  mg/vial,  biotin  60 
mcg/vial;  USV  Laboratories  Division, 
USV  Pharmaceuticals,  Tuckahoe.  NY 
10707. 

4.  NDA  18-223;  Multivitamin  Additive 
containing  vitamin  A  3.300  LU./5  mL 
vitamin  D  200  I.U./5  mL,  vitamin  E  10 
1.U./5  mL,  vitamin  C  (ascorbic  acid)  100 
mg/5  mL  folic  acid  400  mcg/5  mL 
niacin  (niacinamide)  40  mg/5  mL 
vitamin  B2  (riboflavin  S'-phosphate 
sodium)  3.6  mg/5  mL  vitamin  Bi 
(thiamine  hydrochloride)  3.0  mg/5  mL 
vitamin  Bs  (pyridoxine  hydrochloride) 
4.0  mg/5  mL  vitamin  Bii 
(cyanocobalamin)  5  mcg/5  mL 
pantothenic  acid  (pantothenyl  alcohol) 
15  mg/5  mL,  d-biotm  60  mcg/5  mL 
Abbott  Labs,  North  Chicago,  IL  60064. 


5.  NDA  1&-439;  MVC  Plus  containing 
vitamin  A  (retinol)  3,300  I.U./lO  mL 
vitamin  D  (ergocalciferol)  200  I.U./lO 
mL,  vitamin  E  (dl-alpha  tocopherol 
acetate)  10  LU./lO  nriL  vitamin  C 
(ascorbic  acid)  100  mg/lO  mL  folic  acid 
400  mcg/lO  mL  niacin  (niacinamide)  40 
mg/lO  mL  vitamin  Bj  (riboflavin  5' 
phosphate  sodium)  3.6  mg/lO  mL 
vitamin  Bi  (thiamine  hydrochloride)  3 
mg/lO  mL  vitamin  Bs  (pyridoxine 
hydrochloride)  4  mg/lO  mL  vitamin  Bi» 
5  mcg/lOmL  pantothenic  acid 
(dexpanthenol)  15  mg/lO  mL  biotin  60 
mcg/lO  mL  Ascot  Hospital 
Pharmaceuticals,  Inc.,  Skokie.  IL  80076. 

6.  NDA  18-440:  M.V.C  9-  3  containing 
vitamin  A  (retinol)  3.300  LU  /5  mL 
vitamin  D  (ergocalciferol)  200  LU./5  mL 
vitamin  E  (dl-alpha  tocopherol  acetate) 
10  1.U./5  mL  vitamin  C  (ascorbic  acid) 
100  mg/5  mL  folic  acid  400  mcg/5  mL 
niacin  (niacinamide)  40.0  mg/5  mL 
vitamin  Bj  (riboflavin-5'-pho8phate)  3.6 
mg/5  mL  vitamin  Bi  (thiamine 
hydrochloride)  3.0  mg/5  mL  vitamin  Bs 
(pyridoxine  hydrochloride)  4.0  mg/5  mL 
vitamin  Bia  (cyanocobalamin)  5  mcg/5 
mL  pantothenic  add  (dexpanthenol) 
15.0  mg/5  mL  and  biotin  60  mcg/5  mL 
Lypho  Med.  Inc.,  Chicago.  IL  60651. 

7.  NDA  18-920:  M.V.I.  Pediatric 
(lyophilized)  each  vial  containing 
vitamin  A  (retinol)  2,300  U.S.P.  units/ 
vial,  vitamin  D  (ergocalciferol)  400  U.S.P. 
units/vial,  vitamin  E  (dl-alpha 
tocopherol  acetate)  7  U.S.P.  units/vial, 
vitamin  C  (ascorbic  acid)  80  mg/vial. 
folic  acid  140  mcg/vial,  niacin 
(niacinamide)  17.0  mg/vial.  vitamin  B» 
(riboflavin-5'-pho8phate  sodium)  1.4  mg/ 
vial,  vitamin  Bi  (thiamine  hydrochloride) 
1.2  mg/vial,  vitamin  Bs  (pyridoxine 
hydrochloride)  1.0  mg/vial.  vitamin  Bn 
(cyanocobalamin)  1  mcg/vial, 
dexpanthenol  (d-pantothenyl  alcohol) 
5.0  mg/vial,  biotin  20  mcg/vial.  vitamin 
Ki  (phytonadione)  200  mcg/vial:  Armour 
Pharmaceutical  Co..  P.O.  Box  511, 
Kankakee.  IL  60901. 

8.  NDA  18-933:  M.V.I.-12  Lyophilized 
each  vial  containing  vitamin  A  (retinol) 
3.300  U.S.P.  units,  vitamin  D 
(ergocalciferol)  200  units,  vitamin  E  (dl- 
alpha  tocopherol  acetate)  10  U.S.P.  units, 
vitamin  C  (ascorbic  acid)  100  mg.  folic 
acid  400  meg.  niacin  (niacinamide)  40 
mg.  vitamin  Bi  (riboflavin-S'-phosphate 
sodium)  3.6  mg,  vitamin  Bi  (thiamine)  30 
mg,  vitamin  Bs  (pyridoxine)  4.0  mg, 
vitamin  Bij  (cyanocobalamin)  5  meg, 
dexpanthenol  (d-pantothenyl  alcohol) 
15.0  mg,  biotin  80  meg;  Armour 
Pharmaceutical  Co. 

The  Director  of  the  Center  for  Drugs 
and  Biologies  has  considered  the  results 
from  the  clinical  trials  on  the 
recommended  AMA  formulations,  and 
other  available  material,  and  has 


determined  that  except  for  the  pediatric 
parenteral  fonnulation.  the  1975  AMA 
guideline  fonnulations  are  effective 
multivitamin  preparatknis.  However,  the 
Director  recognizes  that  as  these 
products  are  used  and  evaluated  in  an 
ever  increasing  number  of  patients  with 
a  variety  of  disease  conditions,  future 
adjustments  to  the  formulations  may  be 
necessary. 

The  temporary  exemption  announced 
in  the  December  14, 1972  notice  as  it 
pertains  to  any  drug  product  of 
composition  given  above  is  hereby 
revoked.  The  drugs  hsted  above  are 
regarded  as  new  drugs  (21  U.S.C 
321  (p)).  A  fully  approved  new  drug 
application  is  now  required  for 
marketing  them  (except  for  M.V.L 
Pediatric,  as  explained  below).  A 
supplemental  new  drug  apphcation  is 
required  for  the  products  listed  above 
(except  for  M.V.I.  Pediatric)  to  revise 
their  labeling  to  update  the  previous 
"conditionally  approved"  new  drug 
applications  providing  for  them. 

In  light  of  recent  events  involving 
reports  of  adverse  effects  associated 
with  the  use  of  a  particular  single  entity 
parenteral  vitamin  E  product  in 
premature  and  low-birth-weight  infants, 
the  Director  has  determined  5iat  further 
evaluation  of  pediatric  parenteral 
multivitamin  formulations  which  contain 
vitamin  E  is  required.  (At  the  current 
time,  it  is  unknown  whether  the  adverse 
effects  associated  with  the  single  entity 
product  are  related  to  the  relatively 
large  dosage  of  vitamin  E  administered, 
to  the  solubilizer  in  the  product 
formulation,  or  to  some  other  factor.)  A 
future  Federal  Register  notice  will 
address  the  agency's  conclusions  on 
these  products.  Until  that  time,  pediatric 
multivitamin  products  may  be  marketed 
only  under  the  terms  and  conditions  of 
the  July  13, 1979  Federal  Register  notice 
(41  FR  40933). 

Products  Lacking  Substantial  Evideoca 
of  Effectrveness 

The  three  products  listed  below  were 
included  in  the  initial  DESI  notice  of  July 
27, 1972  (37  FR  15027).  The  sponsors  of 
these  products  provided  for  a 
reformulated  preparation  in  accord  with 
the  AMA  guidelines  as  stated  in  the  July 
13, 1979  notice  (44  FR  40933),  and 
received  conditional  approval.  Under 
the  terms  of  that  notice,  the  original 
products  could  remain  on  the  market 
pending  evaluation  of  the  AMA 
guideline  formulations.  Insofar  as  the 
guildeline  formulations  have  now  been 
found  to  be  effective,  the  original 
formulations  are  now  classified  as 
lacking  substantial  evidence  of 
effectiveness,  their  paragraph  XTV 
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exemption  is  hereby  revoked,  and  the 
Director  proposes  to  withdraw  approval 
of  the  following  parts  of  the  new  drug 
applications,  that  provide  for  them: 

1.  NDA  6-071;  those  parts  that  provide 
for  Berocca  C  and  Berocca  C-500 
Injectable  both  containing  thiamine 
hydrochloride,  riboflavin,  niacinamide. 
pyridoxine  hydrochloride,  dexpanthenol. 
d-biotin.  and  ascorbic  acid:  Roche 
Laboratories.  Inc. 

2.  ^aDA  8-609;  those  parts  that  provide 
for  M.V.I.  Injectable  containing  ascorbic 
acid,  vitamin  A.  ergocalciferol,  thiamine 
hydrochloride,  riboflavin,  niacinamide. 
pyridoxine  hydrochloride,  dexpanthenol, 
and  dl-alpha  tocopherol  acetate;  USV 
Pharmaceuticals. 

In  addition  to  the  holder  of  the  new 
drug  applications  named  above,  this 
notice  applies  to  any  person  who 
manufactures  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical  to  a  drug  product  named 
above.  It  may  also  be  applicable,  under 
21  CFR  310.6,  to  a  related  or  similar  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application.  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specifc 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

Conditions  for  Approval  and  Continued 
Marketing  of  Formulations  Evaluated  as 
Effective 

FDA  has  reviewed  all  available 
evidence  and  concludes  that  the 
parenteral  multivitamin  drug  products 
formulated  as  listed  below  are  effective 
for  the  applicable  indication  listed  in  the 
labeimg  conditions  below. 

Conditions  for  Approval  and 
Marketing.  FDA  is  prepared  to  approve 
abbreviated  new  drug  applications  and 
supplements  to  the  conditionally 
approved  new  drug  applications  listed 
above  (except  for  M.V.I.  Pediatric)  under 
conditions  described  herein. 

1.  Form  of  drug. 

(a)  Intravenous  Multivitamin 
Preparations.  The  preparation  is  an 
aqueous  solution  or  lyophilized  powder 
suitable  for  reconstitution  and/or 
secondary  dilution  prior  to  intravenous 
infusion,  and  contains  the  specified 
amounts  of  the  following  individual 
vitamins,  either  as  the  moiety  listed 
below  or  as  the  chemically  equivalent 
salt  or  ester. 

(i)  Adult  formulation  (intended  for 
ages  11  and  older) 


Ingredient 


Fat  sCubie  wtamnt 


A  (retmol) 

D  (ergocaicrtefoi  w  cho*eca<cifaraO.. 

e  (aiphatocophefol)    ..  


vvater  soluble  vnamirw 


w  lascfytx  acid) 

*^oik:  acid    ._ 

Niacin     

B,  (nboflavin) 

B,  (ttiiamme) 

B,  (pyodoxine)  

8,1  (cyanocobal«inln)..4.. 

Panlol^eroc  acsd 

Biotm  


Amoum  por  unit 
dosa 


3300  I.U 
200  I.U 
10  I.U 


too  mg 
400  meg 
40  mg 
36  mg 
3.0  mg 
40  mg 
5.0  meg 
150  mg 
60  0  meg 


(b)  Intramuscular  Multivitamin 
Preparations.  iTie  preparation  is  a 
sterile  solution  suitable  for 
intramuscular  injection. 

(i)  Adult  formulation.  The  vitamin 
composition  of  the  adult  intramuscular 
formulation  shall  be  that  of  the  adult 
preparation  (listed  above)  without  the 
fat  soluble  vitamins. 

2.  Labeling  Conditions. 

(a)  The  label  bears  the  statement 
"Caution:  Federal  Law  prohibits 
dispensing  without  prescription." 

(b)  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adequate  information  for  safe  and 
effective  use  of  the  drug.  The  indication 
is  as  follows: 

|i|  /ntrovpnnu.-;  ^u/tiiitamin  Prppamlions 

[a]  Adult.  This  formulation  is  indicated  as 
daily  multivitamin  maintenance  dosage  for 
adults  and  children  age  11  and  above 
receiving  parenteralnutrition.  It  is  also 
indicated  in  other  situations  where 
administration  by  the  intravenous  route  is 
required.  Such  situations  include  surgery, 
excessive  bums,  fractures  and  other  trauma, 
severe  infectious  diseases,  and  comatose 
states,  which  may  provoke  a  "stress" 
situation  with  profound  alterations  in  the 
body's  metabolic  demands  and  consequent 
tissue  depletion  of  nutrients. 

The  physician  should  not  await  the 
development  of  clinical  signs  of  vitamin 
deficiency  before  initiating  vitamin  therapy. 
The  use  of  a  multivitamin  product  obviates 
the  need  to  speculate  on  the  status  of 
individual  vitamin  nutriture. 

This  product  (administered  in  intravenous 
fluids  under  proper  dilution)  contributes 
intake  of  these  necessary  vitamins,  except 
vitamin  K.  toward  maintaining  the  body's 
normal  resistance  and  repair  processes. 

Patients  with  multiple  vitamin  deficiencies 
or  with  markedly  Increased  requirements 
may  be  given  multiples  of  the  daily  dosage 
for  two  or  more  days  as  indicated  by  the 
clinical  status.  This  product  does  not  contain 
vitamin  K.  which  may  have  to  be 
administered  separately.  Clinical  testing 
indicates  that  some  patients  do  not  maintain 
adequate  levels  of  certain  vitamins  when  this 
formulation  in  recommended  amounts  is  the 
sole  source  of  vitamins.  No  vitamin 
deficiencies  were  clinically  evident,  but 
blood  levels  of  vitamin  A.  C.  D.  and  folic  acid 


declined  in  a  number  of  subjects  who 
received  this  formulation  as  the  only  vitamin 
source  for  4  to  6  months.  Therefore,  in 
patients  for  whom  total  parenteral  nutrition 
will  be  continued  for  long  periods  of  time, 
these  vitamins  should  be  monitored.  If 
deficiencies  appear  to  be  developing, 
multiples  of  the  formulation  (1.5  to  3  times) 
may  be  needed  for  a  period  of  time.  When 
multiples  of  the  formulation  are  used  for  more 
than  a  few  weeks,  vitamins  A  and  D  should 
be  monitored  occasionally  to  be  certain  that 
an  excess  accumulation  of  these  vitamins  is 
not  occurring. 

(ii)  Intramuscular  Multivitamin 
Preparations. 

[a]  Adult.  This  product  is  indicated  for 
adults  and  children  11  years  of  age  or  older 
for  conditions  in  which  (1)  intake  or 
absorption  of  the  water-soluble  vitamins  is 
inadequate  and  oral  intake  must  be 
supplemented;  or  (2)  there  is  a  known  or 
suspected  serious  depletion  of  the  water- 
soluble  vitamins  and  immediate  treatment  by 
the  intramuscular  route  is  advisable. 

Conditions  which  may  require  parenteral 
administration  of  water-soluble  vitamins  may 
include  disorders  which  can  affect  oral 
intake,  gastrointestinal  absorption,  or 
utilization,  such  as:  comatose  states, 
persistent  vomiting,  prolonged  fever,  severe 
infectious  diseases,  major  surgery,  extensive 
burns,  fractures  and  other  traumas,  chronic 
alcoholism,  diarrhea,  achlorhydria,  or  liver 
disease. 

The  physician  should  not  await  the 
development  of  clinical  signs  of  vitamin 
deficiency  before  initiating  therapy  as  there 
are  few  specific  or  pathognomonic  signs  of 
early  vitamin  defu  lencies. 

(c)  CONTRAIXDICATIONS:  Known 
hypersensitivity  to  any  of  the  vitamins 
in  this  product  or  a  pre-existing 
hypervitaminosis. 

3.  Marketing  Status,  (a)  Marketing  of 
the  drug  products  that  are  now  the 
subjects  of  conditionally  approved  new 
drug  applications  (except  for  M.V.I. 
Pediatric)  may  be  continued  provided 
that  on  or  before  November  16,  1984  the 
holder  of  the  application  submits  (i)  a 
supplement  for  revised  labeling  as 
needed  to  be  in  accord  with  the  labeling 
conditions  described  in  this  notice,  and 
complete  container  labeling  if  current 
container  labeling  has  not  been 
submitted,  and  (ii)  a  supplement  to 
provide  updating  information  with 
respect  to  items  6  (components),  7 
(composition),  and  8  (methods,  facilities, 
and  controls)  of  new  drug  application 
form  FD-356H  (21  CFR  314.1(c)).  FDA 
will  evaluate  the  submitted  material 
and.  if  adequate,  will  grant  full  approval 
to  the  conditionally  approved  new  drug 
applications. 

(b)  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314.2) 
containing  full  information  with  respect 
to  items  6  (components),  7 
(composition),  and  8  (methods,  facilities. 
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and  controls)  of  new  drug  application 
forrn  FD-356H  (21  CFR  314.1(c))  must  be 
obtained  before  marketing  such 
products.  The  bioavailability  regulations 
(21  CFR  320.21)  require  any  person 
submitting  a  full  or  abbreviated  new 
drug  application  after  July  7,  1977.  to 
include  either  evidence  demonstrating 
the  in  vivo  bioavailability  of  the 
formulation  or  information  to  permit 
waiver  of  the  requirement.  The 
bioavailability  requirements  are  waived 
under  21  CFR  320.22(b)(1)  for 
intravenous  products  formulated 
described  in  this  notice  (see  section  1(a) 
Form  of  Drug).  Marketing  the  drug 
products  before  approval  of  a  new  drug 
application  will  subject  the  products, 
and  those  persons  who  caused  the 
products  to  be  marketed,  to  regulatory 
action. 

(c)  Marketing  of  M.V.I.  Pediatric  may 
be  continued  under  the  terms  and 
conditions  of  the  July  13, 1979  Federal 
Register  notice  (41  FR  40933). 

Notice  of  Opportunity  for  Hearing 

On  the  basis  of  all  the  data  and 
information  available  to  him,  the 
Director  of  the  Center  for  Drugs  and 
Biologies  is  unaware  of  any  adequate 
and  well-controlled -clinical 
investigation,  conducted  by  experts 
qualified  by  scientific  training  and 
experience,  meeting  the  requirements  of 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355)  and  21 
CFR  314.111(a)(5)  and  300.50,  and 
demonstrating  the  effectiveness  of  the 
parenteral  multivitamin  formulations 
listed  above  under  "Products  Lacking 
Substantial  Evidence  of  Effectiveness. " 

Therefore,  notice  is  given  to  the 
holders  of  the  new  drug  applications 
and  to  all  other  interested  persons,  that 
the  Director  of  the  Center  for  Drugs  and 
Biologies  proposes  to  issue  an  order 
under  section  505(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(e)),  withdrawing  approval  of  those 
parts  of  the  new  drug  applications  and 
all  amendments  and  supplements 
thereto  providing  for  the  formulations 
classified  as  lacking  substantial 
evidence  of  effectiveness  on  the  ground 
that  new  information  before  him  with 
respect  to  the  drug  products,  evaluated 
together  with  the  evidence  available  to 
him  when  the  applications  were 
approved,  shows  there  is  a  lack  of 
substantial  evidence  that  these 
formulations  will  have  the  effects  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling.  If  no  hearing  is  requested,  then 
those  parts  of  the  new  drug  applications 


that  pertain  to  the  formulations 
evaluated  as  lacking  substantial 
evidence  of  effefctiveness  (part  of  NfDA 
6-071  providing  for  Berocca  C  and 
Berocca  C-500;  part  of  NfDA  8-809 
providing  for  M.V.I.  Injectable)  will  be 
considered  withdrawn  and  no  further 
order  will  issue. 

This  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  products  subject 
to  it  (including  identical,  reiated.  or 
similar  drug  products  as  defined  in  21 
CFR  310.6),  e.g..  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201(p)  of  the  act  (21  U.S.C.  321(p))  or 
because  it  is  exempt  from  part  or  all  of 
the  new  drug  provisions  of  the  act  under 
the  exemption  for  products  marketed 
before  June  25, 1938.  in  section  201(p)  of 
the  act,  or  under  section  107(c)  of  the 
Drug  Amendments  of  1962.  or  for  any 
other  reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355)  and  the  regulations 
promulgated  under  it  (21  CFR  Parts  310 
and  314),  the  apphcants  and  all  other 
persons  who  manufacture  or  distribute  a 
drug  product  that  is  identical,  related,  or 
similar  to  the  drug  products  named 
above  (21  CFR  310.6),  and  not  the 
subject  of  an  approved  new  drug 
application,  are  hereby  given  an 
opportunity  for  a  hearing  to  show  why 
approval  of  those  parts  of  the  new  drug 
applications  providing  for  the 
formulations  evaluated  as  lacking 
substantial  evidence  of  effectiveness 
should  not  be  withdrawn,  and  an 
opportunity  to  raise,  for  administrative 
determination,  all  issues  relating  to  the 
legal  status  of  the  drug  products  named 
above  and  of  all  identical,  related,  or 
similar  drug  products  not  the  subject  of 
an  approved  new  drug  application. 

The  applicant  or  any  other  person 
subject  to  this  notice  under  21  CFR  310.6 
who  decide  to  seek  a  hearing,  shall  file 
(1)  on  or  before  December  17, 1984  a 
written  notice  of  appearance  and 
request  for  hearing,  and  (2)  on  or  before 
November  16, 1984  the  data, 
information,  and  analyses  relied  on  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.200.  Any  other  interested  person 
may  also  submit  comments  on  this 
proposal  to  withdraw  approval.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  granting 


or  denial  of  a  hearing  are  contained  in 
21  CFR  314.200. 

The  failure  of  the  applicants  or  any 
other  person  subject  to  this  notice  under 
21  CFR  310.6  to  fiile  a  timely  written 
notice  of  appearance  and  request  for 
hearing  as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed, 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the 
relevant  drug  product.  Any  such  drug  * 
product,  the  composition  of  which  has 
been  evaluated  in  this  notice  as  lacking 
substantial  evidence  of  effectiveness, 
may  not  thereafter  lawfully  be 
marketed,  and  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  a  drug 
product  from  the  market.  Any  new  drug 
product  marketed  without  an  approved 
new  drug  appUcation  is  subject  to 
regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  affected  parts  of  the 
applications,  or  when  a  request  for 
hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(8)  who  requests  the  hearing, 
making  findings  and  conclusions,  and 
denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  are  to  be  filed  in  four  copies. 
Except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  the 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  502, 
505,  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352.  355)),  and  under  the  authority 
delegated  to  the  Director  of  the  Center 
for  Drugs  and  Biologies  (21  CFR  5.70  and 
5.82). 

Dated:  September  12, 1984. 
Harry  M.  Meyer,  Jr., 
Director.  Center  for  Drugs  and  Biologies. 
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Drugs  for  Human  Um;  Drug  Efficacy 
Study  ImplamaHtatlon;  Bantyl  WItti 
PtMnobarbttal  Capaulaa,  Tabiata,  and 
Syrup;  WNhdnMial  of  Approval  of  Parte 
of  Now  Drug  Applcations 


;  Food  and  Drug  Administration. 
ACTION.  Notice. 


SUMMAav:  Die  Food  and  Drag 
Adminiatration  (FDA)  is  withdrawing 
approval  of  those  parts  of  the  new  drug 
applications  that  provide  for  Bentyl  with 
nienobarbital  Capsules  and  Tablets  and 
Bentyl  Syrop  with  Pbenobarbital.  The 
withdrawal  is  based  on  a  lack  of 
substantial  evidence  of  effectiveness. 
The  combination  products  contain 
dicyclomine  hydrochloride  and 
phenobarbital  and  have  been  used  to 
treat  various  gastrointestinal  conditions. 
This  notice  does  not  apply  to  single 
entity  Bentyl  products  that  are  effective 
in  the  treatment  of  the  irritable  bowel 
syndrome. 

EFFIcnve  DATE  October  17. 1984. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  bf  this  notice  to  a  specific 
product  sliould  be  identified  with  the 
reference  number  DESl  597  and  directed 
to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310).  Rm.  216.  Center 
for  Drugs  and  Biologies.  Food  and  Drug 
Administration,  5640  Nicholson  Lane. 
Rockville.  MD  20852. 

FOR  FURTHER  MFORMATION  CONTACT: 

Nicholas  P.  Reuter,  Center  for  Drugs  and 
Biologies  (HFN-386).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  NffD  20857,  301-443-3650. 
SUPPUEMENTARY  INFORMATION:  In 
notices  published  in  the  Federal  Register 
of  January  16. 1981  (46  FR  3977)  and 
April  12, 1963  (48  FR  15717).  FDA  offered 
an  opportimity  for  a  hearing  on  a 
proposal  to  withdraw  approval  of  the 
new  drug  applications  (NDA's)  for 
certain  antidioHnergic/antispasmodic 
drugs  in  fixed  combination  with  a 
sedative.  The  proposal  was  based  on  the 
lack  of  substantial  evidence  of 
effectiveness  as  required  by  section 
505(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e))  and  21 
CFR  314.11  and  21  CFR  300.56.  In 
response  to  the  notices,  Merrell  Dow 
Pharmaceuticals,  Inc..  requested  a 
hearing  for  Bentyl  with  Phenobarbital 
Capsules  and  Tablets  and  Bentyl  Syrup 
with  Phenobarbital. 

Subsequently.  Merrell  Dow  withdrew 
its  hearing  request.  Accordingly.  FDA  is 
now  withdrawing  approval  of  parts  of 
the  following  NOA's:. 

1.  NDA  7-409,  those  parts  that  provide 
for  Bentyl  with  Phenobarbital  Capsules 


and  Tablets  containing  10  to  20 
milligrams  (mg)  dicyclomine 
hydrochloride,  respectively,  and  15  mg 
phenobarbital;  Merrell  Dow 
Pharmaceuticals.  Inc..  110  East  Amity 
Rd..  Cincinnati.  OH  45215. 

2.  NDA  7-9S1,  those  parts  that  provide 
for  Bentyl  Syrup  with  Phenobarbital 
containing  dicyclomine  hydrochloride  10 
mg/5  milliliter  (mL)  and  phenobarbital 
IS  mg/mL.  Merrell  Dow 
Pharmaceuticals,  Inc. 

TTiis  notice  does  not  apply  to  those 
parts  of  NDA  7-409  that  provide  for 
single  entity  Bentyl  Capsules  and 
Tablets  and  dwse  parts  of  NDA  7-961 
for  Bentyl  Symp  or  NDA  8-370  for 
Bentyl  injection.  Single  entity  Bentyl 
products  are  effective  treatment  for  the 
irritable  bowel  syndrome  (see  49  FR 
25681). 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  products 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  new  drug  applications 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  drug 
product  is  covered  by  this  notice  should 
write  to  the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  Director  of  the  Center  for  Drug 
Biologies,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (sec.  505.  52  Stat. 
1052-1053  as  amended  (21  U.S.C.  355)) 
and  under  authority  delegated  to  him  (21 
CFR  5.82).  finds  that,  on  the  basis  of  new 
information  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  apphcations  were  approved,  there  is 
a  lack  of  substantial  evidence  that  the 
combination  products  Bentyl  with 
Phenobarbital  Capsules  and  Tablets  and 
Bentyl  Syrup  with  Phenobarbital  will 
have  the  effect  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of 
NDA's  7-409  and  7-961  that  provide  for 
the  combination  products  listed  above 
and  all  amendments  and  supplements 
therefto  is  withdrawn  effective  October 
17. 1984.  Shipment  in  interstate 
commerce  of  the  products  above  or  any 
identical,  related,  or  similar  product  that 
is  not  the  subject  of  an  approved  new 
drug  application  will  then  be  unlawful. 

Dated.  Sepalember  12.  1984. 
Harry  M.  Meyer,  Jr., 
Director,  Center  for  Drugs  and  Biologies. 
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PubHc  Heattti  Servica 

Health  Resourcas  and  Sarvteas 
Adminiatration;  9tataR«ant  of 
OrganlzaMon,  Functions  and 
Delegations  of  Auttiomy 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  3840ft-24,  August  31. 
1982,  as  amended  at  48  FR  54538. 
December  5. 1983).  is  amended  to  reflect 
the  restructuring  of  components  and  the 
realignment  of  functional 
responsibilities  within  the  office  of  the 
Associate  Director  for  Health  Planning, 
Bureau  of  Health  Maintenance 
Organizations  and  Resources 
Development. 

Under  Section  HB  10,  Organization 
and  Functions,  delete  the  Divisions  in 
their  entirety  and  substitute  the 
following: 

Division  of  Analysis  and  Assistance 
(HBHB2).  Directs  the  analytical  and 
technical  assistance  activities  of  the 
Office  of  Health  Pianning  which  support 
the  development  and  maintenance  of 
integrated  health  planning  efforts. 
Specifically:  (1)  Directs  and  monitors  a 
national  health  planning  assistance 
program  for  regional  offices,  State  and 
Local  Planning  Agencies,  and  other 
private  or  public  organizations,  and 
groups  interested  or  involved  in  health 
planning  and  resources  development;  (2) 
establishes  an  analytic  agenda  for  the 
development  of  studies,  reports,  and 
sessions:  (3)  establishes  specific  plans 
and  activities  to  link  agency  and  non- 
Federal  sources;  (4)  identifies  the  need 
for  studies  and  other  products  to  support 
the  health  planning  program  at  the 
regional.  State,  and  local  levels;  (5) 
coordinates  Division  activities  with 
other  components  of  the  Bureau, 
Agency,  Department  and  regional 
offices;  (6)  develops  and  implements 
strategies,  either  directly  or  through 
contracts,  for  the  evaluation  of  the 
outcome  and  impact  of  the  health 
planning  program;  and  (7)  recommends 
legislative  and  policy  changes,  and 
approaches  based  on  the  conduct  of  its 
analytic  and  assistance  activities. 

Division  of  Agency  Operations  and 
Management  (HBHB3).  Directs  the 
development  of  effective,  integrated  and 
well  managed  health  systems  agencies 
(HSAs).  state  health  planning  and 
development  agencies  (SHPDAe)  and 
statewide  health  coordinating  councils 
(SHCCs).  Specifically:  (1)  Serves  as  a 
focal  point  for  the  development, 
interpretation  and  dissemination  of 
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program  policy,  regulation,  guidance, 
and  performance  standards  for  use  by 
regional  offices  in  implementing  and 
monitoring  the  health  planning  program, 
and  by  State  and  local  agencies  in 
conducting  health  planning  and 
resources  development  functions;  (2) 
serves  as  the  focal  point  to  regional 
offices,  HSAs,  SHPDAs  and  others  for 
the  provisions  of  guidance  and  technical 
assistance  on  agency  organization  and 
management,  plan  development  and 
implementation,  capital  expenditure 
review  programs,  and  other  legislatively 
prescribed  functions;  coordinates 
division  activities  with  other 
components  of  the  Department  and/or 
outside  groups  in  their  development  and 
implementation;  (3)  directs  and  monitors 
the  national  certificate  of  need  (XV  PHS 
Act)  and  section  1122  of  the  Social 
Security  Act  programs,  providing 
guidance  to  regional  offices  and  State 
agencies  on  consistency  of  State  laws 
with  Federal  requirements;  (4)  reviews 
area  designation  requests  and  agency 
funding  applications  and  recommends 
action  as  appropriate,  develops  and 
modifies  designation  agreements,  and 
notifies  regional  offices  of  decisions 
made;  (5)  develops  and  oversees 
programs  for  the  periodic  assessment  of 
Agency  performance  and  impact;  (6) 
either  directly  or  through  contracts, 
develops  studies  and  other  reports  to 
identify  problems  requiring  central 
office  involvement,  or  to  evaluate 
agency  effectiveness,  and  provides 
feedback  to  regional  offices  on  findings; 
and  (7)  participates  in  the  development 
of  legislative  and  policy  changes. 

National  Health  Planning  Information 
Center  (HBHB4).  Is  the  focal  point  for 
obtaining,  developing  and  disseminating 
information  and  data  necessary  to  carry 
out  the  requirements  of  the  health 
planning  program.  Specifically:  (1) 
Provides  overall  direction  and 
supervision  to  the  information  and  data 
gathering,  development  and 
dissemination  process  within  NHPIC;  (2) 
develops,  promotes,  and  implements 
special  information  and  communication 
initiatives  (i.e.,  video  taping,  subject 
specific  conferences)  to  serve 
intelligence  needs  of  planning  and  other 
entities;  (3)  identifies  and  initiates 
relationships  with  NCHSR,  NCHS.  AHA, 
HCFA,  etc.  to  strengthen  working  and 
data /intelligence  bases  and  to  foster 
two-way  data  and  information  sharing 
on  cost,  access,  and  technology  issues; 
(4)  serves  as  the  focal  point  for  OHP 
international  health  planning  efforts, 
develops  and  coordinates  plans  and 
knowledge  with  OHP.  BHMORD  and 
HRSA  offices  and  participates  in 
dissemination  of  information  gained 


through  these  efforts;  and  (5)  provides 
consultation  and  assistance  to  other 
components  of  OHP,  BHMORD  and 
HRSA  in  the  design,  establishment  and 
operation  of  information  collection, 
development  and  dissemination. 

Dated:  September  1. 1984. 
Robert  Graham, 

Administrator,  Health  Resources  and 
Services  Administration. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-S4-1444] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AQENCV.  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to; 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACr. 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW.. 
Washington,  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 


and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  of  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

"  Proposal:  Litigation  Handbook  for 

Program  Participants 
Office:  General  Counsel 
Form  Number  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  State  or  Local 

Governments.  Businesses  or  Other 

For-Profit.  and  Non-Profit  Institutions 
Estimated  Burden  Hours:  500 
Status:  New 
Contact:  Steven  Goldstein.  HUD.  (202) 

755-494Z-  Robert  Neal,  OMB.  (202) 

395-7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  tec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  August  21, 1984. 

Dennia  F.  Geer, 

Director.  Office  of  In  formation  Policies  and 
Systems. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(Int  RMP/EIS  84-26] 

Availability  of  the  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement  for 
the  Egan  Resource  Area,  Ely  District, 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  and 
protest  period  for  the  Proposed  Resource 
Management  Plan  and  Environmental 
Impact  Statement  for  the  Egan  Resource 
Area.  Ely  District,  Ely,  Nevada. 

SUMMARY:  The  Ely  District  Office, 
Bureau  of  Land  Management  has 
prepared  a  combined  Proposed 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement  for  the 
Egan  Resource  Area.  The  Egan  Resource 
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Area  covers  3.8  million  acres  of  public 
Idnd  in  the  following  Nevada  Counties: 
White  Pine,  Lincoln,  and  Nye. 

Copies  of  the  Proposed  Plan  and  Final 
Environmental  Impact  Statement  for  the 
Egan  Resource  Area  will  be  sent  to 
many  individuals,  agencies,  and  groups 
who  have  been  involved  in  the  Egan 
Resource  Area  planning  process.  A 
limited  number  of  copies  of  the 
Proposed  Plan  and  Final  Environmental 
Impact  Statement  are  available  upon 
request.  Copies  may  be  obtained  by 
contacting  Merrill  L  DeSpain,  Ely 
District  Manager,  at  the  address  listed 
below.  Any  part  of  the  Proposed  Plan 
with  the  exception  of  the  wilderness 
recommendation  may  be  protested.  The 
wilderness  recommendations  that  have 
been  made  are  preliminary  and  subject 
to  change  during  administrative  review. 
A  separate  final  legislative 
environmental  impact  statement  will  be 
prepared  for  the  wilderness  study 
recommendations.  If  a  protest  is 
submitted  it  should  contain  the 
following  information: 

•  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

•  A  statement  of  the  issue  or  issues 
being  protested. 

•  A  statement  of  the  part  or  parts 
being  protested. 

•  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  records. 

•  A  short  concise  statement 
explaining  precisely  why  the  BLM  Ely 
District  Manager's  decision  is  wrong. 

Protests  must  be  filed  on  or  before 
October  22, 1984.  Protests  should  be  sent 
to  Robert  Burford.  Director  of  the  Bureau 
of  Land  Management,  18th  and  C 
Streets,  NW.,  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merriall  L.  DeSpain.  District  Manager. 
Bureau  of  Land  Management,  Ely 
District  Office,  Star  Route  5.  Box  1,  Ely. 
Nevada  89301,  (702)  289-4865. 

Copies  of  the  draft  document  are 
available  for  review  at  the  following 
locations: 
Office  of  Pubhc  Affairs.  Bureau  of  Land 

Management,  18th  and  C  Streets, 

NW.,  Washington,  D.C.  20240 
Bureau  of  Land  Management,  Elko 

District  Office,  2002  Idaho  Street, 

Elko,  NV  89801 
Bureau  of  Land  Management.  Nevada 

State  Office,  P.O.  Box  12000,  300  Booth 

Street.  Reno,  NV  89520,  (702)  784-5448 
Bureau  of  Land  Management,  Las  Vegas 

District  Office.  4765  W.  Vegas  Drive. 

Las  Vegas.  NV  89102,  (702)  385-6403 


Bureau  of  Land  Management, 

Winnemucca  District  Office,  705  E.  4th 

Street.  Winnemucca.  NV  89445,  (702J 

623-3676 
Bureau  of  Land  Management.  Ely 

District  Office,  Star  Route  5,  Box  1, 

Ely,  NV  89301.  (702)  289-4965 
Bureau  of  Land  Management.  Carson 

City  District  Office,  1050  E.  William 

Street,  Carson  City.  NV  89701 
Bureau  of  Land  Management,  Battle 

Mountain  District  Office,  North  2nd  & 

Scott  Streets,  Battle  Mountain,  NV 

89820,  (702)  835-5181. 

Also,  copies  are  available  for  review 
at  the  following  public  libraries: 
White  Pine  County  Library,  Campton 

Street,  Ely.  NV  89301 
Nevada  Stdte  Librarj-,  Library  Building. 

Carson  City.  NV  89701 
Government  Publications  Dept.. 

University  of  Nevada,  Reno  Library, 

Reno,  NV  89557 
Lincoln  County  Library,  Pioche,  NV 

89043 
James  Dickinson  Library,  4505  Maryland 

Parkway,  University  of  Nevada,  Las 

Vegas,  Las  Vegas,  NV  89154 
Nye  County  Library,  Tonopah,  NV  89049 
Lincoln  County  Librarv.  Tonopah,  NV 

89043. 

Dated;  September  10.  1984. 
Edward  F.  Spang, 

State  Director.  iXevada. 

IFUDor  94-24530  Filed  9-14-«4.  8:45  am) 
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Fish  and  Wildlife  Service 

Izembek  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environnnental  Jmpact  Statement  and 
Wilderness  Review,  Availability  and 
Public  Hearings,  Alaslia 

Correction         I 

In  FR  Doc.  84-23141  beginning  on  page 
35432  in  the  issue  of  Friday,  September 
7, 1984,  make  the  following  correction:  In 
column  three,  the  table  at  the  bottom  of 
the  page,  "Public  Hearing",  first  column. 
"Date",  first  entry,  "Nov,  2. 1984"  should 
read  "Nov.  1,  1984". 

BILUNQ  COOE   150»-«1-M 


Bureau  of  Mines 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  hsted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7313. 
Title:  Industrial  Minerals  Surveys 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  statistical 
data  on  nonfuel  minerals  commodities. 
This  information  is  published  in  Bureau 
of  Mines  pubHcations  including  the 
Mineral  Industry  Survey  (MIS),  Minerals 
Yearbook  Volumes  I,  II,  and  III,  Mineral 
Facts  and  Problems,  Mineral  Commodity 
Summaries,  Mineral  Commodity 
Profiles,  and  Minerals  and  Materials  for 
use  by  private  organizations  and  other 
government  agencies. 

Bureau  Form  Number:  6-1221-A  ET  AL 
Frequency:  Annual,  Biennially,  Monthly, 

Quarterly,  and  Semiannually 
Description  of  Respondents:  Producers 

and  Consumers  of  Industrial  Minerals 
Annual  Responses:  16.952 
Annual  Burden  Hours:  13,248 
Bureau  Clearance  Officer:  James  T. 

Hereford  202-634-1125 

Dated:  September  11,  1984. 
Robert  C.  Horton. 

Director. 

IFK  Doc  B4-244S4  Filed  9-14~M.  8:45  am) 
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National  Park  Service 

Golden  Gate  National  Recreation  Area 
Advisory  Comniission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  10:30  a.m. 
(PST)  on  Saturday,  September  29,  1984. 
at  the  West  Marin  School,  Point  Reyes 
Station,  California. 

The  Advisory  Commission  was 
estabUshed  by  Pub.  L.  92-589  to  provide 
for  the  free  exchange  of  ideas  between 
the  National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  coimsel  from  members 
of  the  public  on  problems  pertinent  to 
the  National  Park  Service  systems  in 
Marin  and  San  Francisco  counties. 

Members  of  the  Commission  are  as 
follows: 


Mr.  Frank  Boerger,  Chairman. 

Ms.  Amy  Meyer,  Vice  Chair. 

Mr.  Ernest  Ayala. 

Mr.  Richard  Bartke. 

Mr.  Fred  Blumberg. 

Ms.  Margol  Patterson  Doss 

Mr.  |err>'  Friedman. 

Mr.  Charles  Gould. 

Ms.  Daphne  Greene. 

Mr,  Peter  Haas,  Sr. 

Mr.  Burr  Heneman 

Mr.  John  Jacobs. 

Mr.  John  Mitchell. 

Ms.  Gimmy  Park  Li. 

Mr  Merritt  Robinson. 

Mr.  John  J.  Spring. 

Dr.  Edgar  Waybum. 

Mr.  Joseph  WiUiams. 
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The  major  agenda  items  for  this 
meeting  will  be  the  Point  Reyes 
Superintendent's  report  on  the  status  of 
Limantour  road,  bicycle  use  in  the 
wilderness  area,  the  progress  on 
planning  and  fund-raising  for  the  Clem 
Miller  Environmental  Education  Center 
and  a  gerieral  status  report  from  Golden 
Gate  National  Recreation  Area. 

The  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  with 
the  Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  Shirwin  Smith,  Staff  Assistant  at 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San  FYancisco. 
CA  94123:  telephone  (415)  556-4484. 

Minutes  of  the  meeting  will  be 
available  for  pubHc  inspection  by 
October  29, 1984  in  the  Office  of  the 
General  Superintendent,  Golden  Gate 
National  Recreation  Area,  Fort  Mason. 
San  Francisco,  CA  94123. 

Dated:  September  5.  1984. 
Howard  Chapman, 

Regional  Director,  Western  Region. 

|KR  Doc  64-24562  Filed  9-14-«4,  8.4S  am| 
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Lake  Clark  National  Park  and  Preserve 
Subsistence  Resource  Commission; 
Meeting 

agency:  Alaska  Region,  National  Park 
Service,  Interior. 

ACTION:  Subsistence  Resource 
Commission  Meeting. 


summary:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
a  forthcoming  meeting  of  the  Lake  Clark 
National  Park  and  Preserve  Subsistence 
Resource  Commission.  The  following 
agenda  items-will  be  discussed: 
— Commission  membership 
— Research  and  resource  management 
— Summary  of  park/preserve 
regulations 


— General  management  plan  update 

— Land  status 

— Residency  requirements 

— Traditional  use 

DATE:  The  meeting  will  begin  at  9:00  a.m. 

on  September  29, 1984,  and  conclude  the 

afternoon  of  September  29,  1984. 

ADDRESS:  The  meeting  will  be  held  at 

the  Nondalton,  Alaska  school. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  F.  Haertel,  Superintendent,  Lake 
Clark  National  Park  and  Preserve,  701  C 
Street,  Box  61,  Anchorage,  Alaska  99513. 
SUPPI^MENTARY  INFORMATION:  The  Lake 
Clark  National  Park  and  Preserve 
Subsistence  Resource  Commission  is 
authorized  under  Title  VIII,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487. 
Robert  L.  Peterson, 
Acting  Regional  Director.  Alaska  Region. 

|Fft  Doc  84-:45ai  F;led  9-14-84.  8:45  •m] 
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Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

AvaUabUity  of  Annual  Evaluation 
Reports  on  the  Administration  of  State 
Regulatory  and  Abandoned  Mine 
Lands  Programs  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining    • 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  availability. 


summary:  OSM  is  anouncing  the 
availability  of  six  aruiual  evaluation 
reports  on  the  administration  of  State 
regulatory  and  abandoned  mine  lands 
(AML)  programs  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  six  reports,  covering 
the  States  of  Colorado.  Kentucky, 
Mississippi,  Montana,  Ohio  and  West 
Virginia,  were  prepared  under  the 
provisions  of  OSM's  oversight  policy 
and  have  been  transmitted  to  Congress. 
ADDRESSES:  See  "supplementary 
INFORMATION"  for  the  addresses  where 
copies  of  the  reports  may  be  obtained. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Chief,  Division  of  State 
Program  Assistance,  Office  of  Surface 
Mining,  1951  Constitution  Avenue,  N.W., 
Washington.  D.C.  20240;  Telephone: 
(202)  343-5351. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  reports  are  available,  free  of 
charge,  at  the  respective  OSM  offices 
listed  below: 

Colorado:  Albuquerque  Field  Office, 
Office  of  Surface  Mining,  219  Central 


Avenue,  N'W..  Albuquerque.  New 
Mexico  87102, 

Kentucky:  Lexington  Field  Office. 
Office  of  Surface  Mining,  340  Legion 
Drive,  Suite  28,  Lexington,  Kentucky 
40504. 

MiBsiaaippi:  Birmingham  Field  Office, 
Office  of  Surface  Mining,  228  West 
Valley  Avenue,  3rd  Floor,  Homewood, 
Alabama  35209. 

Montana:  Casper  FieW  Office,  Office 
of  Surface  Mining.  Freden  Building.  935 
Pendell  Boulevard,  Mills,  Wyoming 
82644. 

Ohio:  Columbus  Field  Office,  Office  of 
Surface  Mining.  2242  South  Hamilton 
Road,  Columbus.  Ohio  43227. 

West  Virginia:  Charleston  Field 
Office.  Office  of  Surface  Mming.  603 
Morris  Street,  Charlestoa  West  Virginia 
25301. 

Background 

Under  section  503  of  SMCRA,  a  State 
may  elect  to  assume  primary 
responsibility  for  regulating  surface  coal 
mining  and  reclamation  operations 
within  its  borders  by  submitting  a 
program  to  the  Secretary  of  the  Interior 
which  demonstrates  the  Slate  s 
capability  to  cany  out  the  provisions  of 
SMCRA.  Once  the  Secretary  approves 
the  program,  the  Stete  is  granted 
primacy,  and  the  Federal  government 
assumes  a  monitoring  and  evaluation 
role.  OSM  has  developed  an  evaluation 
policy,  in  consultation  with  the  States. 
which  is  implemented  primarily  throv^h 
OSM's  Field  Offices.  Monitoring  of  the 
State's  administration  and  enforcement 
of  its  regulatory  and  AML  programs  is 
conducted  throughout  the  year.  TTie 
Field  Office  Directors  compile  and 
analyze  the  data  gathered  during  the 
evaluation  period  and  prepare  annual 
evaluation  reports  for  transmittal  to 
Congress.  The  schedule  for  the  reports 
calls  for  staggered  completion  dates. 

Tlie  first  six  evaluation  reports  for  this 
year  have  been  completed  "The 
Colorado.  Kentucky,  Mississippi, 
Montana.  Ohio  and  West  Virginia 
reports  were  completed  and  sent  to 
Congress  September  5, 1984.  These  final 
reports  are  now  publicly  available.  As 
the  remaining  reports  are  completed. 
OSM  plans  to  make  them  available  also. 

Dated:  September  11, 1984. 
Wesley  R.  Booker, 

Acting  Director.  Office  of  Surface  Mining 

IFR  Doc  M-amn  FiM  »-l4~M:  Ik45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-37  (Sub-12X)] 

Oregon-Washington  Railroad  & 
Navigation  Co.  and  Union  Pacific 
Railroad  Co.  Abandonment  and 
Discontinuance  In  Lewis  County,  WA; 
Exemption 

The  Oregon-Washington  Railroad  & 
Navigation  Company  (OWR&N)  and  the 
Union  Pacific  Raihx)ad  Company  (UP) 
(applicants)  have  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments. 
OWR&N  intends  to  abandon  and  UP  to 
discontinue  service  over  a  line  of 
railroad  known  as  the  Grays  Harbor 
Branch  extending  from  milepost  1.02 
near  Centralia  to  milepost  2.5  near 
Blakeslee  Junction,  a  distance  of  1.48 
miles  in  Lewis  County,  WA. 

Applicants  have  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years,  and  thai  any  overhead 
traffic  on  the  line  is  being  rerouted  over 
the  Burlington  Northern  Railroad 
Company  track  between  the  points  to  be 
abandoned  pursuant  to  an  agreement 
with  Burlington  Northern,  and  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Washington  '  has  been  notified  in 
writing  at  least  10  days  prior  to  the  filing 
of  this  notice.  See  Exemption  of  Out  of 
Service  Rail  Lines.  366  I.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
October  17, 1984  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  September  27, 1984,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  October  9, 
1984,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer,  Jeanna  L  Regier,  1416  Dodge 
Street,  Omaha,  NE  68179. 


'  Washington  Utilities  and  Transportation 
Commission. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  September  6. 1984. 

By  the  Commission.  Heber  P.  Hardy.  Director, 

Office  of  Proceedings. 

fames  H.  Bayne, , 

Secretary:  ' 

|FR  Doc  S4-244A2  Filed  »-t4-84;  8:45  am) 

MLUNO  CODE  703S-01-M 


[  Finance  Docket  No.  30550  ] 

Souttiern  Pacific  Transportation  Co.; 
Abandonment  and  Trackage  Rights 
Exemption  Over  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Co.  and  the  Sierra 
Railroad  Co.;  Exemption 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  1180.4(g)  to 
permit  relocation  of  a  line  of  railroad. 
SPT  would  accomplish  this  by:  (1) 
Abandoning  a  27.6  mile  segment  of  its 
rail  line  in  San  Joaquin  and  Stanislaus 
Counties,  CA,  from  milepost  94.00  at  or 
near  Stockton  to  milepost  121.60  at  or 
near  Oakdale,  and  (2)  acquiring  (a)  30 
miles  of  trackage  rights  over  The 
Atchison,  Topeka  &  Santa  Fe  Railway 
Company  (Santa  Fe)  from  milepost  1120 
+  2732  at  or  near  Stockton  to  milepost  6 
+  3211  at  or  near  Oakdale,  and  (b)  4,700 
feet  of  trackage  rights  over  the  Sierra 
Railway  Company  in  the  city  of 
Oakdale. 

Relocation  over  essentially  parallel 
lines  of  the  Santa  Fe  will  allow  SPT  to 
abandon  a  branch  in  need  of  substantial 
maintenance  while  preserving 
comparable  or  faster  service  to  existing 
shippers  over  the  Santa  Fe  line. 

Thus,  this  joint  project  of  three 
railroads  will  relocate  a  branch  line  of 
SPT  which  will  not  disrupt  service  to  the 
public  and  falls  within  the  class  of 
transactions  identified  at  49  CFR 
1180.2(d)  which  the  Commission  has 
found  to  be  exempt  under  49  U.S.C. 
10505. 

As  a  condition  to  use  of  the 
exemption,  SPT  has  proposed  that  any 
employees  affected  by  the  transaction 
be  protected  by  the  conditions  set  forth 
in  Oregon  Short  Line  R.  Co. — 
Abandonment  Goshen,  360  I.C.C.  91 
(1979).  However,  since  the  relocation 
project  involves  not  only  an 
abandonment  but  a  trackage  rights 
transaction,  we  must  also  impose  the 
conditions  set  forth  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— 
BN.  354  I.C.C.  805  (1978),  as  modified  by 


Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980).  Together 
these  conditions  satisfy  the  statutory 
requirements  of  49  U.S.C.  10505(g)  (2). 

This  notice  is  effective  upon 
publication. 

Decided:  September  6, 1984. 

By  the  Commission,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
James  H.  Bayne, 

Secretary. 

[FR  Doc  84-244fll  Filed  9-14-M.  8;4S  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  The  Coastal  Corp.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
procedures  of  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  section 
16(b)  through  (h),  that  a  proposed  Final 
Judgment,  Stipulation,  and  Competitive 
Impact  Statement  ("CIS")  as  set  out 
below  have  been  filed  with  the  United 
States  District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
The  Coastal  Corporation. 

The  Complaint  in  this  case  alleged 
that  Coastal  violated  section  7A  of  the 
Clayton  Act,  15  U.S.C.  18a  (commonly 
known  as  the  Hart-Scott-Rodino  Act)  by 
failing  to  comply  with  the  reporting  and 
waiting  period  requirements  of  the  Act 
before  it  acquired  75,500  shares  of 
Houston  Natural  Gas  Corporation 
common  stock  on  January  19, 1984.  The 
proposed  Final  Judgment  requires 
Coastal  to  pay  to  the  United  States  a 
civil  penalty  of  $230,000.  The  CIS 
explains  the  background  of  the  case  snd 
the  intended  effects  of  the  proposed 
judgment. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Mark  Leddy,  Deputy 
Director  of  Operations,  Antitrust 
Division,  United  States  Department  of 
Justice,  Washington,  D.C.  20530. 
Mark  Leddy, 

Deputy  Director  of  Operations.  Antitrust 
Division. 

In  the  U.S.  District  Court  for  the  District 
of  the  District  of  Columbia 

ICIvH  Action  No.  84-26751 

Filed:  August  30. 1984. 

United  States  of  America,  Plaintiff  v 
The  Coastal  Corporation,  Defendant. 
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Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  procedures  of 
the  Antitnist  Procedures  and  Penalties 
Act  (15  U.S.C.  16],  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  plantiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

2.  Venue  is  proper  in  this  district  for 
purposes  of  this  action. 

3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  August  30.  1984. 

For  the  Plaintiff. 
J  Paul  McGrath. 
Assistant  Attorney  Genera  J. 
Mark  Leddy. 
Catherine G.  OSuUivan. 
Jack  Sidorov, 

Attorneys.  Antitrust  Division.  Department  of 
Justice.  Washington,  D.C.  20530. 

For  the  Defendants. 
Neal  R.  Sioll, 

Skadden.  Arps.  Slate.  Meagher  fr  Flam.  910 
Third  Avenue,  New  York,  N.  Y.  10022. 

For  the  Federal  Trade  Commission       ' 
Walter  T.  Winslow. 

Acting  Director.  Bureau  of  Competition. 
Federal  Trade  Commission,  Washington,  D  C 
20.^ao. 

In  the  U.S.  District  Court  for  the  District 
of  the  District  of  Columbia 

ICivil  Action  No.  84-2675] 

United  States  of  America,  Plaintiff  v. 
The  CoastaJ  Corporation.  Defendant, 

Final  Judgment 

Plaintiff,  United  States  of  America, 
having  filed  its  complaint  herein  on 
August  30, 1984,  and  plaintiff  and 
defendant,  by" their  respective  attorneys, 
having  consented  to  the  entry  of  this 
Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  the  defendant  with  respect 
to  any  allegation  of  the  complaint: 


Now,  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  upon  consent  of  the  parties 
hereto,  it  ia  hereby, 

Ordered,  adjudged,  and  decreed  as 
follows: 

(1)  This  court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendant  under  Section  7A  of  the 
Clayton  Act  (15  U.S.C.  IBa); 

(2)  this  Final  Judgment  applies  to  the 
defendant  and  its  successors  and 
assigns: 

(3)  Judgment  hereby  is  entered  in 
favor  of  the  plaintiff.  United  States  of 
America,  and  against  the  defendant.  The 
Coastal  Corporation,  and  the  defendant 
shall  pay  to  the  United  States,  pursuant 
to  Section  7A(G)(1)  of  the  Clayton  Act 
(15  U.S.C.  18a(g)(l)),  a  civil  penalty  of 
$230,000,  an  amount  representing  $10,000 
a  day  for  each  day  that  defendant  was 
alleged  in  the  Complaint  to  be  in 
violation  of  Section  7A(a),  due  and 
payable  within  15  days  from  the  date  of 
the  entry  of  this  Final  Judgment  such 
payment  to  be  made  by  certified  check 
payable  to  the  Treasurer  of  the  United 
States  and  dehvered  to  the  Chief  of  the 
Claims  Unit,  Office  of  the  United  States 
Attorney  for  the  District  of  the  District 
of  Columbia; 

(4)  In  the  event  of  a  default  in 
payment  that  continues  for  10  days 
beyond  the  due  date  of  the  payment, 
interest  at  the  rate  of  nine  percent  per 
annum  shall  accrue  thereon  from  the 
date  of  default  to  the  date  of  payment: 
and 

(5)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 


Dated 


United  States  District  Judge 

U.S.  District  Court  for  the  District  of  the 
District  of  Columbia 

(Civil  Action  No  84-2675] 
Filed:  August  30.  1984 

United  States  of  America,  Plaintiff  v. 
The  Coastal  Corporation.  Defendant. 

Competitive  Impact  Statement 

The  United  States  files  this 
Competitive  Impact  Statement,  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  case,  in 
accordance  with  the  procedures  of 
Section  2(B)  of  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16  (bHh)' 


Nature  and  Pu/po»e  of  the  Proceeding 

On  August  3a  19M,  the  United  State*, 
at  the  request  of  the  Federal  Trade 
Commission  r'FTC*).  filed  a  suit  for  a 
civil  penalty  under  Section  7A  of  the 
Clayton  Act  commonly  known  as  the 
Hart-Scott-Rodino  Act  ("HSR  Act").  15 
use.  18a,  alleging  that  The  Coastal 
Corporation  ("Coastal"  or  "Defendant") 
had  violated  the  HSR  Act.  The  HSR  Act 
imposes  certam  notification  and  waiting 
period  requirements  on  parties  meeting 
the  size  threrirald  that  are  contemplating 
relatively  Urge  aoquisition  of  voting 
securities  or  assets. 

The  manifest  congressional  intent 
behind  the  HSR  Act  was  to  give  the 
Government  ttie  information  needed  to 
determine  whether  such  an  acquisiboo 
would  violate  the  antitrust  laws,  and  an 
opportunity  to  Mock  an  anticompetitive 
acquisition,  before  it  is  consummated. 

The  complaint  alleges  that  Coastal  did 
not  comply  with  the  notification  and 
waiting  period  requirements  of  the  HSR 
Act  before  it  acquired  75.500  shares  of 
Houston  Natural  Gas  Corporation 
("HNG")  on  January  19, 1984.  The 
complaint  asks  the  Court  to:  (1)  Find 
that  Defendant  violated  the  HSR  Act 
and  (2)  require  Defendant  to  pay  a  dvi] 
penalty  of  $230,000. 

On  the  same  day  the  complaint  was 
filed,  the  parties  filed  a  proposed  Final 
Judgment  Stipulation  and  this 
Competitive  Impact  Statement.  Under 
the  Stipulation,  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  procedures  of  the 
Antitrust  Procedures  and  Penalty  Act. 
Entry  of  the  proposed  Final  Jud^ent 
will  terminate  the  action. 

II 

Practices  and  Events  Giving  Rise  to  the 
Alleged  Violation 

On  January  10, 1984,  Coastal,  which 
already  held  voting  securities  of  HNG 
valued  in  excess  of  $15  million, 
purchased  75,500  additional  shares  of 
HNG  common  stock.  Prior  to  purchasing 
this  stock.  Coastal  did  not  file  a  HSR 


'  The  United  States  does  not  believe  tliat  the 
Antitrust  Procedures  and  PenalUes  Act  is  applicable 
in  action*  where  the  complaint  seeks,  and  the  final 
judgment  provides  for.  only  the  pay-menl  of  ci\1l 


penalties.  The  government  has  taken  this  position 
with  reaped  to  flw  oonaent  fudgment  in  United 
Sttttet  V.  RSM  Cotp,.  Civ.  No.  CAa-83-182»-C  fNJ3 
Tex.)  (decree  eMered  November  1  1983)  end  the 
civil  penalties  oompoiiant  of  the  consent  judgment 
in  United  States  v.  ARA  Swicet.  Inc..  Civ.  No.  77- 
1186-C  (ED  Mo.)  (coDseat  judgment,  including  civil 
penalties,  a^roved  AMguat  14. 1979).  We  believe  It 
appropriate  to  follaw  the  procederes  of  the  Antitrust 
Procedure*  and  Penaitiu  Act  here,  however, 
because  those  procedure*  provide  an  e^tcelleot 
meen*  of  describing  to  tt«e  ptiblic  the  proposed  Pinal 
jud{!inent  ia  tUa  fiat  oivil  penalty  actton  brae^ht 
under  the  Hart-Soott-Rodine  Act  and  the 
circuin*tance*  and  event*  that  gave  nse  to  the 
proposed  Final  ludgment. 
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Act  premerger  notification  and  report 
form  nor  did  it  observe  the  waiting 
period  prescribed  by  the  Act.  Because  of 
the  size  of  Coastal  and  HNG.  the  extent 
of  Coastal's  holdings  of  HNG  stock,  and 
the  involvement  of  Coastal  and  HNG  in 
interstate  commerce,  the  January  19. 
1984  transaction  was  subject  to  the  HSR 
Act's  notification  and  waiting 
requirements  unless  an  exemption 
applied.  (See  15  U.S.C.  18a(a).) 

The  January  19. 1984  stock  purchases 
would  be  exempt  from  the  requirements 
of  the  HSR  Act  if  made  "solely  for  the 
purpose  of  investment"  as  that  term  is 
used  in  the  Act  (15  U.S.C.  18a(c)(9))  and 
the  Act's  implementing  regulations  (16 
CFR  801.1.  802.9).  The  Federal  Trade 
Commission's  Bureau  of  Competition 
( 'Bureau")  conducted  an  investigation 
of  Coastal's  January  19th  purchases  in 
order  to  determine  whether  the 
purchases  were  "solely  for  the  purpose 
of  investment."  The  Bureau's 
investigation  indicated  that  the 
purchases  were  not  made  "solely  for  the 
purpose  of  investment."  Thus,  the 
Bureau  concluded,  as  the  complaint 
alleges,  that  Coastal's  January  19, 1984 
acquisition  violated  the  notification  and 
waiting  requirements  of  the  HSR  Act. 

On  January  27, 1984.  Coastal  publicly 
announced  a  tender  offer  for  additional 
shares  of  HNG  stock  and  filed  a 
notification  and  report  form  pursuant  to 
the  HSR  Act  with  regard  to  that 
proposed  acquisition.  The  waiting 
period  relating  to  this  tender  offer 
expired  February  11, 1984.  after  which 
Coastal  would  acquire  HNG  shares 
without  violating  the  HSR  Act.  The 
complaint  alleges  that  Coastal  remained 
in  violation  of  the  HSR  Act  at  least 
through  February  11. 1984. 

Coastal  has  divested  the  75,500  shares 
it  acquired  on  January  19,  1984.  (See 
Complaint,  Attachment  1.)  Coastal  was 
required  to  divest  those  shares  by  an 
agreement  it  entered  into  with  the 
Bureau  on  February  10, 1984.  (See 
Complaint,  Attachment  2.) 

Ill 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendant 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
at  any  time  after  compliance  with  the 
procedures  of  the  Antitrust  Procedures 
and  Penalties  Act.  The  proposed  Final 
Judgment  does  not  constitute  an 
admission  by  any  party  as  to  any  issue 
of  law  or  fact.  Under  the  provisions  of 
the  Antitrust  Procedures  and  Penalties 
Act.  entry  of  the  proposed  Final 
Judgment  is  conditioned  upon  a 
determination  by  the  Court  that  the 


proposed  Judgment  is  in  the  public 
interest. 

The  proposed  Final  Judgment  requires 
the  defendant  to  pay  a  civil  penalty  to 
the  United  States  Treasury.  Section 
(g)(1)  of  the  HSR  Act,  15  U.S.C.  18a(g)(l). 
provides  that  any  person  who  fails  to 
comply  with  the  requirements  of  the 
HSR  Act  shall  be  liable  in  an  action 
brought  by  the  United  States  for  a  civil 
penalty  of  not  more  than  $10,000  for 
each  day  during  which  such  person  is  in 
violation. 

The  proposed  judgment  imposes  on 
Coastal  a  civil  penalty  of  $230,000,  an 
amount  representing  the  maximum 
$10,000  per  day  for  each  of  the  23  days 
that  Coastal  was  alleged  in  the 
complaint  to  be  in  violation  of  the  Act. 
Payment  is  due  within  15  days  from  the 
date  of  entry  of  the  Final  Judgment.  The 
proposed  judgment  also  contains  a 
provision  regarding  the  payment  of 
interest  to  be  required  in  the  event  that 
Coastal's  payment  is  more  than  10  days 
late.  j 

IV 

Competitive  Effect  of  the  Proposed  Final 
Judgment 

The  relief  encompassed  in  the  Final 
Judgment  is  aimed  at  penalizing  and 
thereby  deferring  non-compliance  with 
the  notification  and  waiting 
requirements  of  the  HSR  Act. 

Prior  to  the  passage  of  the  HSR  Act. 
the  antitrust  enforcement  agencies  often 
lacked  sufficient  time  and  information  to 
obtain  an  adequate  remedy  for  an 
anticompetitive  acquisition.  By  assuring 
that  the  antitrust  enforcement  agencies 
receive  prior  notification  and 
information  concerning  significant 
acquisitions  involving  sizeable  parties, 
the  HSR  Act  has  improved  the 
effectiveness  of  antitrust  enforcement. 
Strict  compliance  with  the  Act's 
notification  and  reporting  requirements 
is  essential  if  the  government  is  to  be 
effective  in  interdicting  anticompetitive 
acquisitions. 

The  Final  Judgment  requires 
Defendant  to  pay  the  Act's  maximum 
civil  penalty  of  $10,000  per  day  for  each 
day  that  defendant  was  alleged  to  be  in 
violation  of  the  Act.  While  civil 
penalties  are  intended  to  penalize  a 
defendant  for  violating  the  law  and, 
unlike  structural  or  other  forms  of 
injunctive  relief  in  antitrust  cases,  have 
no  competitive  effect  in  and  of 
themselves,  the  civil  penalty  in  this  case 
will  help  deter  Defendant  and  others 
who  in  the  future  may  be  similarly 
situated  from  failing  to  comply  with  the 
notice  and  waiting  requirements  of  the 
HSR  Act,  Compliance  with  these 
requirements  will  strengthen  antitrust 


enforcement  and  thereby  help  to 
maintain  competitive  markets. 


Remedies  Available  to  Potential  Private 

Litigants 

Section  4  of  the  Clayton  Act.  15  U.S.C. 
15,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  such  person 
has  suffered,  as  well  as  costs  and 
reasonable  attorneys  fees.  Entry  of  the 
proposed  Final  Judgment  in  this 
proceeding  will  neither  impair  nor  assist 
the  bringing  of  any  such  private  antitrust 
action.  Under  Section  5(a)  of  the  Clayton 
Act.  15  U.S.C.  16(a),  the  proposed 
judgment  has  no  prima  facie  effect  in 
any  private  lawsuit  that  may  be  brought 
against  the  defendant. 

VI 

Procedures  A  vailable  for  Modification 
of  the  Proposed  Final  Judgment 

The  Proposed  Final  Judgment  is 
subject  to  a  Stipulation  between  the 
United  States  and  the  Defendant 
providing  that  the  United  States  may 
withdraw  its  consent  to  the  proposed 
Judgment  at  any  time  before  it  is  entered 
by  the  Court.  The  Antitrust  Procedures 
and  Penalties  Act  conditions  entry  upon 
the  court's  determination  that  the 
proposed  Judgment  is  in  the  public 
interest. 

The  Antitrust  Procedures  and 
Penalties  Act  provides  a  period  of  at 
least  sixty  days  preceding  the  entry  of 
the  proposed  Final  Judgment  within 
which  any  person  may  submit  to  the 
United  States  comments  regarding  the 
proposed  Final  Judgment.  The  United 
States  will  evaluate  any  such  comments 
and  determine  whether  it  should 
withdraw  its  consent.  The  comments 
and  the  response  of  the  United  States  to 
the  comments  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register  in  accordance  with  the 
Antitrust  Procedures  and  Penalties  Act. 

Written  comments  should  be 
submitted  to:  Mark  Leddy,  Deputy 
Director  of  Operations,  Antitrust 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530. 

VII 

Aftematives  to  the  Proposed  Final 

Judgment 

All  substantive  relief  request  in  the 
Complaint  is  included  in  the  proposed 
Final  Judgment.  Accordingly,  the  United 
States  did  not  consider  alternatives. 


Federal  Register  /  Vol.  49,  No.  181  /  Monday.  September  17,  1984  /  Notices 


36457 


VIII 

Determinative  Documents 

The  United  Slates  has  brought  this 
action  at  the  request  of  the  Federal 
Trade  Commission.  In  formulating  the 
proposed  Final  Judgment,  the  United 
States  considered  determinative  a 
February  10,  1984  letter  agreement 
between  Coastal  and  the  FTC's  Bureau 
of  Competition.  That  letter  agreement  is 
attached  to  the  complaint  as  Attachment 
2.  and  is  being  filed  along  with  this 
Competitive  Impact  Statement. 

Dated.  August  30.  1984 
Mark  Leddy, 
Catherine  G.  O'Sullivan. 
Jack  Sidorov, 

Atlorneys,  Antitrust  Division.  Department  of 
lust  ice.  Washington.  DC.  20530:  Tel:  (202/ 
633-3544. 

Federal  Trade  Commission 

February'  10,  1984 

George  L.  Brundrett.  Jr.,  Esquire. 

Senior  Vice  President.  General  Counsel.  The 

Coastal  Corporation.  Nine  Greenway 

Plaza.  Houston.  Texas  77046. 
Re  The  Coastal  Corporation's  Obligation  to 

Kile  a  Hart-Scott-Rodino  Premerger 

Notification  Form  Under  Section  7A  of 

the  Clayton  Act. 

Dear  Mr  Brundrett:  This  letter  states  the 
terms  of  the  agreement  between  the  Bureau 
of  Competition  and  The  Coastal  Corporation 
("Coastal")  concerning  the  Bureau's 
investigation  of  possible  violations  of  Section 
7A  of  the  Clayton  Act.  15  U  S  C.  18a  ("the 
Act"),  by  Coastal. 

On  January  19.  1984,  Coastal,  which 
already  held  voting  securities  of  Houston 
Natural  Gas  Corporation  ('H.NG')  valued  in 
excess  of  $15  million,  purchased  75,500 
additional  shares  of  HNG  common  slock. 
Prior  to  purchasing  this  stock.  Coastal  did  not 
f^le  a  Hart-Scott-Rodino  premerger 
notification  and  report  form  nor  observe  the 
waiting  period  required  by  the  Act.  We 
understand  that  Coastal  s  position  is  that  it 
did  not  file  a  notification  and  report  form 
because  it  believed  that  the  purchases  of 
January  19th  were  made   'solely  for  the 
purpose  of  investment"  as  thattprm  is  used 
in  the  Act  '  and  the  Acts  implementing 
regulations.'  The  Bureau  has  reason  to 
believe,  however,  that  Coastals  purchases  of 
H.N'G  voting  securities  on  January  19.  1984. 
were  not  made  "solely  for  the  purpose  of 
investment." 

The  Bureau  construes  the  term  "solely  for 
the  purpose  of  investment.'  as  that  term  is 
used  in  the  Act  and  in  the  premerger  rubs,  to 
apply  only  to  purchases  of  voting  securities 
made  wjth  the  intention  to  hold  the  stock  as  a 


'  15  use.  18a(c)(9| 

=  This  term  is  defined  al  16  CFR  801  1  and  is  used 
in  the  premerRer  rules  at  16  CFR  802  9  Under  the 
Act  and  the  rules.  Coastal  would  be  entitled  to 
purchase  up  to  10<*  of  HNG  s  voting  securities 
without  filing  a  notification  and  report  form  or 
waiting  the  required  period  if  the  purchases  were 
made    solely  for  the  purpose  of  investmenl." 


passive  investment.  The  Bureau  s 
investigation  of  Coastal's  purchases  of  H.\G 
stock  indicates  that  at  the  time  of  Coastals 
January  19th  purchases.  Coastal's  intent 
included  that  possibility  of  acquiring  control 
of  HNG,  The  Bureau  understands,  however, 
that  Coastal  maintains  that  at  the  time  it 
made  its  January  19th  purchases,  it  had  the 
investment  intention  necessary  to  rely  on  the 
"solely  for  the  purpose  of  investment'"' 
exemption. 

Having  been  informed  of  the  Bureau's 
position  regarding  its  January  19th  purchases 
and  in  reliance  on  the  Bj.'-eaus  statements 
concerning  its  intended  actions  set  forth 
below.  Coastal  has  agreed  (i)  to  divesl. 
within  ten  (10)  business  days  of  the  execution 
of  this  agreement,  75,500  shares  of  H.NG 
common  stock  that  being  the  number  of 
shares  acquired  by  Coastal  on  January  19, 
1984.  and  (ii)  to  enter  into  a  Final  Judgment  in 
substantially  the  form  attached  hereto  as 
Attachment  A. 

The  Bureau  has  determined  to  close  its 
investigation'  and  not  to  seek  the  issuance  of 
a  request  for  additional  information  under 
Section  7A(e]  of  the  Act  with  respect  to  the 
alleged  violation  by  Coastal  In  addition,  in 
reliance  upon  Coastal's  agreement  to  take  the 
actions  just  described,  the  Bureau  has 
determined  to  recommend  that  the 
Commission  request  the  Department  of 
lustice  to  file  a  Complaint  and  a  Stipulation 
in  substantially  the  form  attached  hereto  as 
Attachment  B  and  to  file  a  Final  Judgment  in 
substantially  the  form  attached  hereto  as 
Attachment  A. 

Nothing  in  this  letter  should  be  construed 
to  limit  the  authority  of  the  Commission  to 
take  any  enforcement  action  in  the  future 
with  respect  to  the  conduct  described  in  this 
letter  or  any  other  conduct  by  Coastal. 

Very  truly  yours. 
Barbara  A.  Clark, 
Acting  Director  Bureau  of  Competition. 

Accepted  by: 
CfPorgp  L  Brundrett 

Senior  Vice  President  and  General  Counsel. 
The  Coastal  Corporation. 

In  the  U.S.  District  Court  for  the  District 
of  the  District  of  Columbia 

United  States  of  America.  Plaintiff  v. 
The  Coastal  Corporation,  Defendant. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
having  filed  its  complaint  herein,  and 
plaintiff  and  defendant,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any  issue 
of  fact  or  law  herein  and  without  this 
Final  Judgment  constituti.ng  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  such  issues: 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 


'  The  Bureau  has  concluded  its  investigation  of 
Coastal  8  January  19th  purchases  of  HNG  slock  as 
well  as  its  investigation  of  Coastal's  earlier 
purchases  of  HNG  stock 


adjudication  of  any  issue  of  fact  or  law 
herein  and  upon  consent  of  the  parties 
hereto,  it  is  hereby. 

Ordered,  adjudged,  and  decreed  as 
follows: 

(1)  This  court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendant  under  Section  7A  of  the 
Clayton  Act  (15  U.S.C.  18a), 

(2)  This  Final  Judgment  applies  to  the 
defendant  and  its  successors  and 
assigns 

(3)  Without  admitting  liability  for  the 
offenses  charged  in  the  complaint. 
defendant  agrees: 

(a)  to  divest  75,500  shares  of  voting 
securities  of  Houston  Natural  Gas 
Corporation  ("HNG").  the  number  of 
HNG  shares  alleged  in  the  Complaint  to 
have  been  acquired  in  violation  of 
Section  7A(a)  of  the  Clayton  .^ct  (15 
use.  18a(a]),  in  the  event  that  this 
divestiture  has  not  occurred  in 
accordance  with  the  letter  agreement 
dated  February  10,  1984,  between 
defendant  and  the  Bureau  of 
Competition  of  the  Federal  Trade 
Commission  (attached  as  Appendix  A); 
and  (b)  to  pay  to  the  United  States 
pursuant  to  Section  7A(g)(l)  of  the 
Clayton  Act  (15  U.S.C.  18a(gJ(l)),  a  civil 
penalty  of  $230,000,  an  amount 
representing  SlO.OOO  a  day  for  each  day 
that  defendant  was  alleged  in  the 
Complaint  to  be  in  violation  of  Section 
7A(a).  due  and  payable  within  15  days 
from  the  date  of  the  entry  of  this  Final 
Judgment,  such  payment  to  be  made  by 
certified  check  payable  to  the  Treasurer 
of  the  United  States  and  delive.red  to  the 
Chief  of  the  Claims  Unit,  Office  of  the 
United  States  Attorney  for  the  District  of 
the  District  of  Columbia: 

(4)  In  the  event  of  a  default  in 
payment  that  continues  for  10  days 
beyond  the  due  date  of  the  payment, 
interest  at  the  rate  of  nine  percent  per 
annum  shall  accrue  thereon  from  the 
date  of  default  to  the  date  of  payment; 

It  is  hereby  ordered,  adjudged,  and 
decreed  that  judgment  be  entered,  and 
hereby  is  entered,  in  favor  of  the 
plaintiff.  United  States  of  America,  and 
against  the  defendant,  The  Coastal 
Corporation,  and  that  the  defendant 
shall: 

(a)  divest  75,500  shares  of  voting 
securities  of  HNG  in  the  event  that  this 
divestiture  has  not  occurred  in 
accordance  with  the  letter  agreement 
attached  hereto  as  Appendix  A,  and 

(b)  pay  to  the  United  States  a  civil 
penalty  of  $230,000,  payable  according 
to  the  terms  and  conditions  recited 
above. 
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United  States  District  fudge. 

The  parties,  by  their  respective 
counsel,  hereby  consent  to  the  terms 
and  conditions  of  the  Final  Judgment  as 
set  forth  above  and  consent  to  the  entry 
thereof. 

For  plaintiff: 

Joseph  E.  dlGenova. 

United  States  Attorney  for  the  District  of  the 
District  of  Columbia. 

For  dpfendant: 
Neal  R.  Stoll. 

Skadden.  Arps.  Slate.  Meagher  a  Flam  /A 
member  of  the  Firm). 

For  the  Federal  Trade  Commi.ssion: 
Barbara  A.  Clark. 
Attorney.  Bureau  of  Competition. 
The  Coastal  Corporation. 
By  Georsje  L.  Brundrett 
State  of  Texas. 
County  of  Hams,  ss: 

On  the  10th  day  of  February.  19a4.  before 
me  came  George  L.  Brundrett.  Jr.  to  me 
known,  who.  being  by  me  sworn,  did  depose 
and  say  that  he/she  resides  at  Houston. 
Texas  that  he/she  is  the  Senior  Vice 
President.  Gen.  Counsel  &  Secretary  of  The 
Coastal  Corporation,  the  defendant  herein, 
which  executed  the  forcgomg  instrument,  and 
who  IS  duly  authorized  to  sign  and  has  so 
signed  said  instrument  on  behalf  of 
defendant.  The  Co-tstai  Corporation. 

Judgment  entered  this day  of  February 

—  .  1984. 


Clerk 

Judith  A.  Bless. 

Notary  Public. 

In  the  U.S.  District  Court  for  the  District 
of  the  District  of  Columbia 

United  States  of  America.  Plaintiff  v. 
The  Coastal  Corporation.  Defendant. 

Complaint  for  Civil  Penalties  and  Other 
Relief  Pursuant  to  Section  7 A  of  the 
Clayton  .Act 

The  United  States  of  America, 
plaintiff,  by  its  attorneys  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States  and  at  the  request  of 
the  Federal  Trade  Commission,  brings 
this  action  to  obtain  monetary  relief  in 
the  form  of  civil  penalties  and  other 
relief  against  the  defendant  named 
hprein,  and  alleges  as  follows: 

I 

Jurisdiction  and  Venue 

1.  This  complaint  is  filed  and  these 
proceedings  are  instituted  under  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  §  18a. 
commonly  known  as  the  Hart-Scott- 
Rodino  ("HSR'J  Act.  in  order  to  recover 


civil  penalties  and  obtain  other  relief  for 
a  violation  by  defendant  of  the  HSR  Act. 

2.  This  Cout^  has  jurisdiction  over 
Coastal  and  over  the  subject  matter  of 
this  action  pursuant  to  the  fiSR  Act  and 
28  U.S.C.  1331. 1337.  1345. 

3.  Venue  is  proper  by  virtue  of 
Coastal's  consent,  in  the  Stipulation 
relating  hereta  to  the  maintenance  of 
this  action  and  entry  of  Final  Judgment 
in  the  District.* 

II 

Defendant 

4.  The  Coastal  Corporation 
("Coastal")  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Delaware  and  has  its  principal  place 
of  business  at  Coastal  Tower,  Nine 
Greenway  Plata,  Houston,  Texas  77046. 

Ill 

Violation  Alleged 

5.  On  January  19. 1984,  Coastal,  which 
already  held  voting  securities  of 
Houston  Natural  Gas  ("HNG ")  valued  in 
excess  of  $15  million,  purchased  75,500 
additional  shares  of  HNG  common 
stock. 

6.  The  transaction  described  in 
paragraph  5  above  is  subject  to  the 
reporting  and  vvaiting  period 
requirements  of  the  HSR  Act  and  the 
regulations  thereunder,  16  CFR  801.1  et 
seq. 

7.  Coastal  did  not  comply  with  the 
reporting  and  waiting  period 
requirements  of  the  HSR  Act  before  it 
acquired  the  75.500  shares  of  HNG 
common  stock  on  January  19, 1984. 

8.  Subsequent  to  Coastal's  January  19, 
1984  purchases,  on  January  27,  1984, 
Coastal  made  a  public  announcement  of 
a  tender  offer  to  acquire  additional 
shares  of  HNG  common  stock  and. 
pursuant  to  the  requirements  of  the  HSR 
Act  and  the  regulations  thereunder.  16 
CFR  801.1  et  seq..  filed  a  notification  and 
report  form  as  required  by  the  HSR  Act. 

9.  Coastal's  violation  of  the  HSR  Act 
continued  until  11:59  p.m.,  February  11, 
1984,  when  the  waiting  period  relating  to 
its  tender  offer  expired. 

10.  Section  (g)  of  the  HSR  Act,  15 
U.S.C.  18a(g)(l),  authorizes  civil 
penalties  of  not  more  than  SlO.OOO  for 
each  day  during  which  a  violation 
continues  and  such  other  equitable  relief 
as  a  court  may  order. 

IV 

Relief  Requested 

Wherefore,  plaintiff  prays  that  this 
Court: 
1.  Adjudge  and  decree  that  Coastal's 


purchase  of  75,500  shares  of  HNG  stock 
on  January  19, 1984.  was  in  violation  of 
the  HSR  Act,  and  that  this  violation 
continued  each  day  that  Coastal  held 
this  stock  until  the  waiting  period 
described  above  expired. 

2.  Direct  Coastal  to  pay  to  the  United 
States  Treasury  civil  penalties  of 
$230,000,  an  amount  which  represents 
$10,000  a  day  for  each  day  that  Coastal 
was  in  violation  of  the  HSR  Act. 

3.  Direct  Coastal  to  divest  75.500 
shares  of  voting  securities  of  HNG  in  the 
event  that  this  divestiture  has  not 
occurred  in  accordance  with  the  letter 
agreement  dated  February  10, 1984, 
between  Coastal  and  the  Bureau  of 
Competition  of  the  Federal  Trade 
Commission  (attached  as  Appendix  A). 

Respectfully  submitted. 

United  States  A  ttorney  for  the  District  of  the 
District  of  Columbia,  Attorney  for  Plaintiff, 
United  States  of  .America. 

In  the  U.S.  District  Court  for  the  District 
of  the  District  of  Columbia 

United  States  of  American,  Plaintiff  v. 
The  Coastal  Corporation.  Defendant. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

2.  Venue  is  proper  in  this  district  for 
purposes  of  this  action. 

3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeiiir.g. 

Dated: 

For  the  plaintiff. 


Assistant  A  tlorney  General 
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Director  of  Operations. 


[Staff  Attorney}. 


[Staff  Attorneyj. 

For  the  defendants: 
Neal  R.  Stoll 

Skadden.  Arps.  Slate.  Meagher  B- F/om 
[Attorneys  for  The  Coastal  Corporation  J. 

For  the  Federal  Trade  Commission: 
Barbara  A,  Ciaric, 
Attorney.  Bureau  of  Competition. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(84-721 

NASA  Advisory  Council  (NAC),  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 
ACTION:  Notice.of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee. 
DATE  AND  TIME:  October  2.  8:30  a.m.  to 
5:00  p.m.;  and  October  3.  1984,  8:30  a.m. 
to  12:00  noon. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  226A,  600 
Independence  Avenue.  SW, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Dudley  G.  McConnell,  Code  E. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/453-1420). 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Space  Applications  Advisory 
Committee  consults  with  and  advises 
the  Council  as  a  whole  and  NASA  on 
plans  for,  work  in  progress  on,  and 
accomplishments  of  NASA's  Space 
Applications  programs.  The  Committee 
is  chaired  by  Dr.  Artur  Mager  and  is 
composed  of  25  other  members  who  will 
meet  with  several  invited  participants 
and  certain  NASA  personnel. 

The  meeting  will  be  open  to  the  pubhc 
up  to  the  seating  capacity  of  the  room 
(approximately  50  persons,  including 
Committee  members  and  other 
participants).  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Type  of  Meeting:  Open. 
Agenda 

October  2.  1984 

8:30  a.m. — Introductory  Remarks, 
Comments  on  Agenda. 

9  a.m.— Briefings  to  the 
Subcommittees  on  Plans  for  Space 
Station  Utilization  for  Applications. 

1  p.m. — Subcommittee  Meetings. 

3  p.m. — Briefing  on  French  Satellite 
System. 

5  p.m. — Adjourn. 

October  3.  1984 

8:30  a.m. — Committee  Business. 
Review  of  Reports. 

12:00  noon — Adjourn. 

Dated;  September  7,  1984. 
Richard  L  Daniels. 

Deputy  Director  Logistics  Management  and 
Information  Programs  Division.  Office  of 
Management 

\¥V.  Doc  84-2*456  Fiied  9-14-84   8.46  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Meeting;  Literature  Advisory  Panel 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Creative  Writing 
Fellowships  Section— Poetry  and  Prose) 
to  the  National  Council  on  the  Arts  will 
be  held  on  October  4-6,  1984.  The  Poetry 
section  of  this  meeting  will  be  held  on 
October  4-5.  from  9:00  a.m. -6:00  p.m.: 
and  on  October  6,  from  9:00  a.m.-3:30 
p.m.  in  room  730  of  the  Nancy  Hanks 
Center.  The  Prose  section  of  this 
meeting  will  be  held  on  October  4-5. 
from  9:00  a.m.-6:00  p.m.:  and  on  October 
6,  from  9:00  a.m.-3;30  p.m.  in  room  714  of 
the  Nancy  Hanks  Center.  The  Poetry 
and  Prose  sections  of  this  meeting  will 
meet  jointly  on  October  6.  from  3:30-5:00 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
NW.,  Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  6,  from  3:00- 
5:00  p,m.  to  discuss  Fellowship  Policy. 

The  remaining  sessions  of  this 
meeting  on  October  4-5,  from  9:00  a.m.- 
6:00  p.m.  and  on  October  6.  from  9:00 
a.m.-3;00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 


deterniination  of  ttie  Chairman 
published  in  the  Federal  Register  of 

February  13, 1900,  these  sessions  will  be 
closed  to  the  putriic  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr 
John  H.  Clarit.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506.  or  call  (202)  662-5433. 

Dated.  September  11,  1984. 
iohn  H.  Clark. 

Director.  Office  of  Council  and  Paoei 
Operaltons.  Natioaal Endowment  for  the. Arts 

(FRDoc  B4-M&nFUMl»-l^-M8  4SBm; 
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NUCLEAR  REGULATORY 
COMMISSION 

West  VIrgMa  University;  Ordw 
Terminating  Facttty  License 

[Docket  No.  50-129] 

By  application  dated  September  27. 
1979.  as  supplemented  by  letter  dated 
November  30;  1979,  West  Virginia 
University  (WVU)  requested 
authorization  to  dtismantle  the  AGN- 
211P  Reactor  (the  facility),  a  research 
reactor  located  on  the  campus  in 
Morgantown,  West  Virginia,  and  to 
dispose  of  the  component  parts  in 
accordance  with  the  plan  submitted  as 
part  of  the  application,  and  to  terminate 
Facility  Operating  License  No.  R-SS.  A 
"Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Dismantling  of  Facility. 
Disposition  of  Components  Parts,  and 
Termination  of  Facility  License"  was 
published  in  the  Federal  Register  on 
October  29,  1979  (44  PR  62087).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

By  letter  dated  May  23,  1983,  WVU 
indicated  compliance  with  the 
dismantling  and  residue  disposal  plan 
submitted  in  1979,  and  requested 
termination  of  the  Facility  Operating 
License  No.  R-58.  The  facility  area  has 
been  inspected  by  a  Nuclear  Regulatory 
Commission  Region  II  inspector. 
Radiation  surveys  confirm  that  radiation 
levels  meet  the  values  defined  in  the* 
dismantling  plan,  and  the  area  is 
available  for  unrestricted  access. 

Accordingly,  the  Commission  has 
found  that  the  facility  has  been 
dismantled  and  decontaminated 
pursuant  to  the  Commission's  Order 
dated  January  22. 1980.  Satisfactory 
disposition  has  been  made  of  the 
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component  parts  and  fuel  in  accordance 
with  the  Commission's  regulations  in  10 
CFR  Chapter  I.  and  in  a  manner  not 
inimical  to  the  common  defense  and 
security,  or  to  the  health  and  safety  of 
the  public.  In  accordance  with  10  CFR, 
the  Commission  has  determined  that  the 
issuance  of  this  termination  Order  will 
have  no  significant  impact.  The  Finding 
cf  No  Significant  Environmental  Impact 
was  published  in  the  Federal  Register. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
authorization  to  dismantle  the  facility 
and  dispose  of  component  parts  and  for 
termination  of  facility  operating  license 
dated  September  27, 1979.  as 
supplemented,  (2)  the  Commission's 
Order  Authorizing  Dismantling  of 
Facility  and  Disposition  of  Component 
Parts,  dated  January  22, 1980,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
Each  of  these  items  are-available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Rogulatory  Commission.  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

This  termination  Order  is  effective  as 
of  its  date  of  issuance. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  September  1984. 

For  the  Nuclear  Regulatory  Commission. 
Dairell  G.  Eisenhut, 

Director.  Division  of  Licensing. 

|FR  Doc.  S4-2454a  Filed  9-14-84^  8:45  »m| 
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I  Docket  No.  50-4831 

Union  Electric  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  partial 
exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  the 
Union  Electric  Company  (the  licensee) 
for  the  Callaway  Plant.  Unit  1  located  at 
the  licensee's  site  in  Callaway  County. 
Missouri. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  eliminate  the 
full  pressure  test  required  by  paragraph 
III.D.2(b)(ii)  of  Appendix  \  normal  air 
lock  opening  and  substitute  a  seal 
leakage  test  to  be  conducted  gt  a 
pressure  specified  in  the  Technical 
Specifications.  The  proposed  exemption 
is  in  accordance  with  the  licensee's 
request  dated  luly  31, 1984. 


The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required  to 
provide  the  licensee  with  greater  plant 
availability  over  the  lifetime  of  the 
plant. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  grants  the 
substitution  of  an  airlock  seal  test  for  an 
airlock  pressure  test  while  the  reactor  is 
in  a  shutdown  or  refueling  mode.  With 
respect  to  this  exemption  from 
Appendix  J,  the  increment  of 
environmental  impact  is  related  soley  to 
the  potential  increased  probability  of 
containment  leakage  during  an  accident. 
This  could  lead  to  higher  offsite  and 
control  room  doses.  However,  this 
potential  increase  is  very  small,  due  to 
the  added  seal  leakage  tests  and  the 
protection  against  excessive  leakage 
afforded  by  the  other  tests  required  by 
Appendix  J. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  these 
exemptions  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operational  fiexibility 
and  unwarranted  delays  in  power 
ascension. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "FES  related  to  the 
operation  of  Callaway  Plant  Units  1  and 
2,"  dated  January  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  the 
exemption  dated  July  31, 1984,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington.  D.C. 


and  at  the  Fulton  City  Library.  709 
Market  Street,  Fulton,  Missouri. 

Dated  at  Bethesda,  Maryland,  this  11th  day 
of  September  1984. 

For  the  Nuclear  Regulatory  Commission. 
Oarrell  G.  Eisenhut, 

Director.  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

jFR  Doc.  84-24,'i47  Filed  !>-l+-84;  8:45  am) 
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[Docket  No.  50-219) 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  and  Light  Co.;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-16  to  GPU  Nuclear  Corporation 
and  Jersey  Central  Power  and  Light 
Company  (the  licensees)  for  the  Oyster 
Creek  Nuclear  Generating  Station 
located  in  Ocean  County.  New  Jersey. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  operating  license  and 
Technical  Specifications  (TS)  and  would 
authorize  an  increase  of  the  storage 
capacity  of  the  spent  fuel  pool  (SFP) 
from  1800  fuel  assemblies  to  2600  fuel 
assemblies  with  average  enrichments  no 
greater  than  3.01  weight  percent  U-235. 

The  amendment  to  the  TS  is 
responsive  to  the  licensees'  application 
dated  August  20. 1982.  as  supplemented 
September  2.  and  December  20. 1983. 
The  NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
Proposed  Action.  "Environmental 
Assessment  By  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Second  Modification  of  the  Spent  Fuel 
Storage  Pool,  Provisionsal  Operating 
License  No.  DPR-16,  GPU  Nuclear 
Corporation  and  Jersey  Central  Power 
and  Light  Company,  Oyster  Creek 
Nuclear  Generating  Station,  Docket  No. 
50-219"  dated  September  13, 1984. 

Summary  of  Environmental  Assessment 

The  Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575)  concluded 
that  the  environmental  impact  of  interim 
storage  of  spent  fuel  was  negligible  and 
the  cost  of  the  various  alternatives 
reflects  the  advantage  of  continued 
generation  of  nuclear  power  with  the 
accompanying  spent  fuel  storage. 
Because  of  the  differences  in  SFP 
designs,  the  FGEIS  recommended 
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licensing  SFP  expansion  on  a  case-by- 
case  basis. 

For  Oyster  Creek  the  expansion  of  the 
storage  capacity  of  the  SFP  will  not 
create  any  significant  additional 
radiological  effects  or  measurable  non- 
radiological  environmental  impacts.  The 
additional  whole  body  dose  that  might 
be  received  by  an  individual  at  the  site 
boundary  is  less  than  0.1  millirem  per 
year,  the  estimated  dose  to  the 
population  within  a  50-mile  radius  is 
estimated  to  be  less  than  0.1  person-rem 
per  year.  These  doses  are  small 
compared  to  the  fluctuations  in  the 
annual  dose  this  population  receives 
from  exposure  to  background  radiation. 
The  occupational  radiation  dose  to 
workers  during  the  modification  of  the 
storage  racks  is  estimated  by  the 
licensees  to  be  25  person-rems.  This  is  a 
small  fraction  of  the  total  person-rems 
from  occupational  dose  at  the  plant  The 
small  increase  in  radiation  dose  should 
not  affect  the  licensees'  ability  to 
maintain  individual  occupational  dose 
within  the  limits  of  10  CFR  Part  20,  and 
as  low  as  reasonably  achievable. 

Finding  of  No  SignificanI  Impact 

The  staff  has  reviewed  this  proposed 
facility  modification  relative  lo  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  upon  the  environmental 
assessment.  Ae  staff  concluded  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  actioH  and  that  the 
proposed  license  amendment  will  not 
have  a  significant  effect  on  the  quahty 
of  the  human  environment.  Therefore, 
the  Commiaeion  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  hnpact  statemenj  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  Tlie  application  for 
amendment  to  the  TS  dated  August  20, 
1982,  as  supplemented  September  2,  and 
December  20, 1983,  (2)  the  FGEIS  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel  (NUREG- 
0575),  (3)  the  Final  Environmental 
Statement  for  Oyster  Creek  issued 
December  1974,  and  (4)  the 
Environmental  Assessment  dated 
September  13, 1984.  These  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C., 
20555  and  at  the  Oyster  Creek  Local 
Public  Document  Room,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  September  1984. 


For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  EiMnhut 

Director.  Divrsion  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Dot  M-24ea0  Filed  B-14-B4  8:46  ami 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Forme  Under  0MB 
Review 

aqency:  Overseas  Private  Investment 

Corporation. 

action:  Request  for  Comments. 


suMMAfir  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  0MB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized  below. 
OATE  Comments  must  be  received 
within  14  calendar  days  of  this  notice.  If 
you  anticipate  commenting  on  the  form 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Submitting 
Officer  of  yom-  intent  as  early  as 
possible. 

ADDRESS:  Copies  of  the  subject  form  and 
the  reqaest  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  shoold  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FDRTHEB  INFORMATION  CONTACT: 

OPIC  Agency  Submittmg  Officer:  L 
Jacqueline  Brent.  Office  of  Personnel 
and  Administration,  Overseas  Private 
Investment  Corporation.  Suite  405. 1129 
Twentieth  Street.  NW..  Washington. 
D.C.  20527;  Telephone  (202)  653-2818. 

OMB  Reviewer:  Francine  Picoult, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  D.C.  20503;  Telephone  (202) 
396-7231. 

Summary  of  Form  Under  Review: 
Type  of  Request  Revision 
Title:  Investment  Missions  Application 

Form 
Form  Number:  OPIC — 78 
Frequency  of  Use:  Other— once  per 

investor  per  project 
Type  of  Respondent:  Business  or  other 

institutions  (except  farms) 
Standard  Industrial  Classification 

Codes:  All 


Description  of  Affected  Public:  Business 

and  other  institutions 
Number  of  Responses:  60  per  year 
Reporting  Hours:  1  hr  per  application 

Authority  for  Information  Collection: 
Section  234(dl  of  the  Foreign  Assistance 
Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
Investment  Missions  Application  form  is 
completed  by  U.S.  companies  interested 
in  participating  in  an  OPIC  sponsored 
investment  mission.  The  form  provides 
the  necessary  information  for  internal 
evaluation  of  a  U.S.  firm's  capability 
and  resources  to  undertake  an  overseas 
project. 

Dated:  September  4, 19B4. 
Lea  H.  PMIi|».  )r.. 

Office  of  the  Genera!  Counsel. 

[FR  Dae  0^24402  Fibd  •-14-84.  MS  ua\ 
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OFFICE  OF  PERSONNEL 
MAMAGCMENT 

InfornwtkMi  Collection  for  OMB 
Review 

AGEMCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Notice  of  information  collection 
from  the  public  submitted  to  OMB  for 
clearance. 

summary:  hi  accordance  with  the 
"Paperwork  Reduction  Act  of  1980" 
(Title  44  U.S.C  Chapter  35),  this  notice 
annonnces  a  collection  of  information 
from  the  public  which  has  been 
submitted  to  OMB  for  clearance.  It 
establishes  a  new  OPM  Form  1495, 
Financial  Eligibility  Statement  for 
Stadent  and  Summer  Aid  Programs, 
which  will  be  completed  by  students 
applying  for  Federal  positions  in  the 
Stay-in-Scho<^  Summer  Aid  and  Federal 
Junror  Fellowshtp  Programs.  Federal 
agencies  will  use  the  information  to 
determine  if  applicants  meet  the 
financial  needs  criteria  required  by 
these  programs.  For  copies  of  this 
proposal,  call  John  P.  Weld,  Agency 
Clearance  Officer,  on  (202)  632-7720. 
DATES:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  date  of  this  publication. 

ADDRESSES:  Send  or  delirer  comments 
to: 

John  P.  Weld.  Agency  Clearance  Officer. 
U.S.  Office  of  Personnel  Management. 
1900  E  Street  NW.,  Room  6410 
Washington.  D.C  20415;  and 

Katie  Lewin.  Information  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503 
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FOR  FURTHER  INFORMATION  CONTACT 

John  P.  Weld.  (202)  632-7720.  Office  of 
Personnel  Management. 
Donald  f.  Devioe, 
Director. 

|FK  Doc  S4-24W7  Filed  9-14-84:  8:45  am| 
BILUNQ  COOE  UZS-OI-M 


SECURrriEs  and  exchange 

COMMISSION 

IRetcasc  No.  21308;  Rl«  No.  SR-MSRB-64- 
131 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  ttie 
Municipal  Securities  Rulemaking  Board 

September  11,  1984. 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB")  on  September  7, 1984, 
submitted  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend  MSRB  Rule  G-4,  which  concerns 
statutory  disqualifications,  by  replacing 
a  reference  to  a  rescinded  Commission 
rale  with  a  reference  to  the  currently 
applicable  rule.  Specifically,  the 
proposed  rule  change  would  refer  to 
Rule  19d-3  under  the  Act  instead  of 
former  Rule  15b8-2  under  the  Act,  a 
rescinded  SECO  rule,  as  the  basis  for 
applying  for  relief  from  certain 
disqualifications. 

This  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)of  the  Act.  Atany  time    - 
within  sixty  days  of  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Publication  of  the  submission  is 
expected  to  be  made  in  the  Federal 
Register  during  the  week  of  September 
17. 1984.  Interested  persons  are  invited 
to  submit  written  comments  concerning 
the  submission  within  21  days  from  the 
date  of  publication  in  the  Federal 
Register,  Persons  submitting  written 
comments  should  file  six  copies  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NVV,  Washington.  D.C.  20549. 
Comments  should  refer  to  File  No.  SR- 
MSRB-84-13. 

Copies  of  the  submission  and  all 
related  items,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 


Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  MSRB. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(>-3(a](12). 
Sliirley  E.  Hollis, 
Acting  Secretary. 

|FR  Doc.  84-24478  Filed  9-14-84:  8:45  am) 
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[Release  No.  21306;  File  No.  SR-NYSE-84- 
31] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc. 

September  10,  1984. 

Pursuant  to  section  19(b]fl)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  31, 1984,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  herein.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  proposed  rule  change  provides  for 
new  Forms  97A  and  978  to  be  used  in 
the  administration  and  enforcement  of 
recently  amended  NYSE  Rule  97.'  In 
contrast  to  the  former  rule,  the 
restrictions  of  amended  Rule  97  apply 
only  on  the  day  the  firm  acquires  a 
position  as  a  result  of  block  positioning 
activity  rather  than  for  the  entire  period 
the  block  positioning  firm  has  a  position 
in  the  stock.  Under  the  proposed  rule 
change,  a  firm  would  be  required  to 
com.plete  Form  97A  for  any  day  or  days 
selected  by  the  Exchange,  reporting 
positions  acquired  as  principal  in 
connection  with  facilitating  customer 
block  transactions  having  a  market 
value  of  $200,000  or  more,  and  any 
subsequent  additions  to  such  positions 
on  that  trading  day.  When  the  block 
positioning  firm  carries  a  position 
acquired  on  one  trading  day  over  to  the 
next  trading  day.  the  subsequent  trading 
activity  would  be  monitored  by  the 
firm's  completion  of  proposed  Form  97B 
for  the  period  covering  the  next  four 
trading  days  after  the  position  is  first 
acquired  or  until  the  position  is  entirely 
liquidated,  whichever  occurs  first.  The 
Exchange  cites  section  6(b)(5)  of  the  Act 
as  the  statutory  basis  for  the  proposed 
rule  change  in  that  the  rule  change 


■  Amendments  to  Rule  97  were  approved  by  the 
Commission  in  Securities  Exchange  Act  Release  No. 
21098  dune  25.  1984);  49  FR  27229.  July  2.  1984  (File 
No.  SR-NYSE-84-16J. 


would  promote  just  and  equitable 
principles  of  trade  and  would  help 
prevent  fraudulent  and  manipulative 
acts  and  practices. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (ej  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-NYSE-84-31. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street,  NW.,  Washington,  DC. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 
Acting  Secretary. 

IFR  Doc  84-244r<)  Filed  9-14-84  8:45  am) 
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[File  No.  22-13244] 

Application  and  Opportunity  for 
Hearing;  Trans  World  Airlines,  Inc. 

September  11.  1984. 

Notice  is  hereby  given  that  Trans 
World  Airlines,  Inc.  ("Applicant")  has 
filed  an  application  under  clause  (ii)  of 
section  310(b)  (1)  of  the  Trust  Indenture 
Act  of  1939,  as  amended  (the  "1939 
Act"),  for  a  finding  by  the  Securities  and 
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Exchange  Commission  (the 
"Commission")  that  the  trusteeships  of 
The  Bank  of  New  York  (the  "Bank") 
under  (i)  a  Trust  Indenture  and 
Mortgage,  dated  May  1, 1971  (the 
"Indenture")  among  Bankers  Trust 
Company,  as  Owner-Trustee  ("Bankers 
Trust"),  Applicant  as  Guarantor  and  the 
Bank  as  Indenture  Trustee,  (ii)  an 
Equipment  Trust  Agreement,  dated 
October  1. 1979  (the  "Equipment  Trust") 
between  Applicant  and  the  Bank  which 
provides  for  the  issuance  of  certam 
Equipment  Trust  Certificates  due  May 
11,  1990  (the  "Equipment  Trust"),  (liijan 
Indenture  of  Mortgage,  dated  as  of 
January  1, 1977  (the  "Mortgage")  among 
certain  senior  lenders.  Applicant  and 
the  Bank,  as  Trustee  (succeeding  the 
original  Trustee  Marine  Midland  Bank), 
(iv)  a  Note  Facility  Indenture  of 
Mortgage  dated  as  of  January  16.  1984 
(the  "Facility  Mortgage")  between  the 
Applicant  and  the  Bank  as  Trustee  for 
the  benefit  of  holders  of  Promissory 
Notes  which  may  be  issued  under  a 
future  long-term  revolving  credit  facility 
arrangement  related  to  the  Note  Facility 
Agreement,  and  (v)  an  Indenture  of 
Mortgage,  dated  as  of  June  29,  1984  (the 
"Chattel  Mortgage")  between  Applicant 
and  the  Bank  as  Trustee  for  the  benefit 
of  holders  of  Floating  Rate  Secured 
Notes  due  June  29. 1989  and  issued 
under  the  Loan  Agreement,  and  of 
certain  additional  such  notes  which  may 
be  issued  in  the  future  under 
supplemental  agreements  and  Chattel 
Mortgages  in  substantially  the  same 
form,  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  Trustee  under 
the  Indenture. 

The  Application  alleges  that: 
(1)  The  Commission  has  previously 
considered  the  subject  trusteeships, 
excepting  the  Chattel  Mortgage 
trusteeship,  in  response  to  applications 
submitted  on  March  12,  1980  (the  "1980 
Application")  and  February  15,  1984,  as 
amended  on  April  6, 1984  (the  "1984 
Application")  of  the  Applicant,  in  each 
case  under  Section  310(b)(1).  clause  (ii), 
of  the  1939  Act.  By  Orders  dated  May 
28,  1980  in  File  No.  22-10302  and  March 
30,  1984,  as  amended  on  May  17. 1984  in 
File  No.  22-12976.  the  Commission  found 
that  the  Bank's  trusteeships,  as  well  as 
an  agency  appointment  under  a  certain 
Pledge  Agreement  (which  terminated  by 
full  payment  of  the  secured  obligation 
thereunder  on  August  15,  1983),  were  not 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 


investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  the  Indenture. 

(2)  The  Indenture  was  qualified  under 
the  1939  Act  and  filed  with  the 
Commission  as  Exhibit  4(a)-17  to  the 
Registration  Statement  (Registration  No 
2^10077)  which  Applicant  filed  to 
register  the  11%  Guaranteed  Loan 
Certificates  due  June  1,  1986  (the  "Loan 
Certificates ")  under  the  Securities  Act  of 
1933,  as  amended  (the  "1933  Act"). 
There  were  outstanding,  on  May  15. 
1984.  $13,693,000  aggregate  principal 
amount  of  Loan  Certificates,  payment  of 
which  is  guaranteed  by  Applicant  and  is 
secured  by  the  mortgage  of  three  Boeing 
747-131  aircraft  which  were  purchased 
in  part  by  the  proceeds  of  the  sale  of  the 
Loan  Certificates.  Additional  funds  were 
provided  by  certain  banking  and 
financial  institutions  (the  "Owners")  for 
whom  Bankers  Trust  acts  as  Owner- 
Trustee.  The  three  aircraft  have  been 
leased  to  Applicant  by  Bankers  Trust  for 
terms  ending  on  May  31,  1986.  After  the 
Loan  Certificates  have  been  paid  in  full, 
the  three  aircraft  will  remain  the 
property  of  the  Owners  subject  to 
certain  rights  of  Applicant  to  acquire 
them  at  the  fair  market  value  when  the 
lease  expires. 

(3)  Applicant  and  the  Bank,  as  trustee, 
entered  into  the  Equipment  Trust  in 
connection  with  the  purchase  of  three 
Boeing  747SP-31  aircraft  (the  "Aircraft") 
delivered  in  March  and  April  of  1960. 
The  Equipment  Trust  covering  the 
Aircraft  secures  the  Equipment  Trust 
Certificates  which  are  guaranteed  by 
Applicant  and  were  issued  in  private 
placements  on  the  respective  delivery 
dates  of  the  Aircraft.  The  Equipment" 
Trust  Certificates  have  not  been 
registered  under  the  1933  Act  since  the 
sales  thereof  have  not  involved  public 
offerings  and  are  therefore  exempt 
under  the  1933  Act.  The  Aircraft  are 
leased  to  Applicant  by  the  Bank  for 
terms  ending  in  1990.  At  the  termination 
of  the  lease,  the  lease  payments  will  be 
treated  as  payment  in  full  of  the 
purchase  price  of  the  Aircraft  and  title 
to  all  the  Aircraft  will  vest  in  Applicant. 
The  Equipment  Trust  is  set  forth  in 
Exhibit  A  to  Applicant  s  1980 
Application.  On  July  27.  1984.  Applicant 
sold  one  of  the  three  Aircraft  and  the 
aggregate  principal  amount  of 
Equipment  Trust  Certificates 
outstanding  was  reduced  on  a  pro-rata 
basis  in  accordance  with  the  ratio  that 
the  original  purchase  price  of  such 
Aircraft  bore  to  the  original  purchase 
price  of  all  three  Aircraft. 

(4)  The  Bank  is  successor  to  Marine 
Midland  Bank  as  Trustee  for  certain  of 
Applicant's  senior  lenders  under  the 
Mortgage,  by  which  Applicant  has 


mortgaged  substantially  all  aircraft  and 
aircraft  engines  (together  with 
app^ances  from  time  to  time  installed) 
owned  by  Applicant  on  March  1,  1977, 
as  more  particularly  described  in  the 
granting  clauses  thereof.  (As  of  July  15, 
1984.  Applicant  owned  53  jet  aircraft 
subject  to  the  lien  of  the  Mortgage.)  The 
Mortgage  is  not  qualified  under  the  1939 
Act  and  was  filed  with  the  Commission 
as  Exhibit  1  to  the  March  1, 1977  Form 
8-K  filed  by  Applicant.  TTie  Mortgage 
secures  Applicant's  senior  indebtedness 
currently  outstanding  under,  or  that  may 
be  issued  pursuant  to,  certain  senior 
debt  instruments.  The  Mortgage  has 
been  amended  by  six  supplemental 
indentures,  the  first  five  being  on  file 
with  the  Commission  as  Exhibits  3(c)-2 
and  3(c)-3  of  Applicant's  January  25, 
1979  Form  &-B  and  Exhibit  4(b}-3  to  File 
.\'o  2-77852.  The  sixth  supplemental 
indenture  is  set  forth  in  Exhibit  B  to  the 
1984  Application. 

(5)  The  Facihty  Mortgage  established 
an  additional  trusteeship  for  the  Bank 
commencing  on  February  1, 1984.  It 
secured  investors  through  Merrill  LjTich 
International  &  Co.  (the  "Placing  Agent") 
under  a  Note  Facility  Agreement,  dated 
as  of  January  16. 1984  (the  "Note 
Facility  ").  The  maturity  date  of  the  last 
of  the  Promissory  Notes  issued  under 
the  Facility  Mortgage  was  June  21, 1984. 
However,  it  is  contemplated  that  the 
Facility  Mortgage  may  serve  in  the 
future  as  the  security  vehicle  for  a 
possible  proposed  additional  long-term 
credit  facility  of  up  to  $200  million  to  be 
created  between  TVVA,  the  Placing 
Agent  and  other  financial  institutions, 
not  including  the  Bank,  in  accordance 
with  the  terms  and  conditions  outlined 
in  Paragraph  6  of  the  1984  Application. 

|6)  The  Chattel  Mortgage  establishes  a 
new  trusteeship  for  the  Bank 
commencing  on  June  29, 1984  securing 
five  year  Floating  Rate  Primissory  Notes 
of  TWA  (the  "Floating  Rate  Notes")  in 
the  aggregate  principal  amount  of  $25 
million  issued  under  a  Loan  Agreement 
between  C.C.  Leasing  Corporation  and 
Goldome  FSB  as  Lenders,  and  TWA. 
Because  the  sale  of  the  Floating  Rate 
Notes  is  B  private  placement,  the 
offering  is  not  required  to  be  registered 
with  the  Commission  under  the  1933  Act 
and  the  Chattel  Mortgage  is  not  required 
to  be  qualified  under  the  1939  Act. 

(7)  The  property  initially  mortgaged 
under  the  Chattel  Mortgage  is.  as 
specified  in  Schedule  I  thereto,  two  used 
Boeing  Model  727-231  aircraft  and  two 
used  Lockheed  L-1011  aircraft.  Each  of 
the  aircraft  includes  three  engines  and 
each  of  those  engines  is  subjected  to  the 
lien  of  the  Chattel  Mortgage,  as 
specified  in  Schedule  II  thereto.  Prior  to 
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the  establishment  of  the  Chattel 
Nforlgage,  the  property  was  encumbered 
by  the  lien  of  the  Facility  Mortgage  and 
released  by  the  Bank,  as  Trustee,  upon 
the  matunty  of  the  three-month 
Promissory  Notes  issued  thereunder. 
Thus,  the  collateral  over  which  the  Bank 
will  exercise  its  duties  as  Trustee  under 
the  Chattel  Mortgage  is  entirely  distinct 
and  separate  from  the  collateral  under 
the  Indenture,  the  Equipment  Trust  and 
the  Mortgage.  As  for  the  Facility 
Mortgajje.  there  is  no  collateral 
thereunder  at  the  present  time. 

13)  The  Chattel  .Mortgage  may  also  in 
the  future  serve  as  the  vehicle  for  a 
proposed  additional  long-term  credit 
facility  to  be  created  between  TWA  and 
other  financial  institutions  (not  including 
the  Dank).  That  facility  will  also  involve 
the  issuance  of  additional  Floating  Rate 
Notes  up  to  a  maximum  principal 
aggregate  amount  of  $25  million, 
bringing  the  total  maximum  amount  of 
all  such  Notes  to  $50  million.  Any  such 
additional  Notes  are  to  have  maturity 
dates  of  June  29.  1989  and  the  Chattel 
Mortgage  provides  flexibility  for  the 
addition  or  removal  of  mortgaged 
property,  provided  that  66%%  of  the 
appraised  value  thereof  plus  100*%  of  the 
Ci:sh  included  in  an  .Aviation  Property 
Fund  (as  defined  in  the  Chattel 
Mortgage),  is  not  less  than  the  aggregate 
amount  oif  Floating  Rate  Notes 
outstanding,  except  in  the  case  of 
Applicant's  making  of  certain 
prepayments  or  cash  payments  in 
connection  therewith.  Thus,  additional 
aircraft  or  engines  can  readily  be  added 
to  the  Chattel  Mortgage  to  secure  an 
increase  in  outstanding  crsdit  up  to  the 
$50  million  maximum.  The  Chattel 
Mortgage  also  provides  for  the 
substitution  of  aircraft  and  engines 
under  certain  circumstances.  Additional 
property  to  be  placed  under  the  Chattel 
Mortgage  would  not  be  subject  to  any 
other  mortgage  or  lien  encumbrance  for 
which  the  Bank  has  a  trusteeship.  In 
submitting  this  Application.  TWA 
requests  that  the  Commission  issue  its 
Order  with  respect  to  the  Bank's  role  as 
Trustee  under  the  Chattel  Mortgage, 
recognizing  that  it  may,  in  the  futare, 
secure  additional  Floating  Rate  Notes. 

(9)  Applicant  believes  that  no  material 
conflict  of  interest  will  result  from  the 
Bank  acting  as  Trustee  under  the 
Indenture,  the  Equipment  Trust,  the 
Mortgage,  the  Facility  Mortgage  and  the 
Chattel  Mortgage.  The  Indenture,  the 
Mortgage,  the  Equipment  Trust,  the 
Facility  Mortgage  and  the  Chattel 
Mortgage  each  cover  wholly  separate 
and  distinct  collateral  consisting  of 
identified  aircraft  and  aircraft  engines. 
In  the  event  that  the  Bank  should  have 


the  occasion  to  proceed  against  the 
security  of  any  one  or  more  of  these 
instruments,  such  action  would  not 
affect  the  security,  or  the  use  of  any 
security,  under  any  of  the  others.  As  a 
result,  Applicant  believes  that  the  Bank, 
in  serving  as  Trustee  under  the 
Indenture,  the  Equipment  Trust,  the 
Mortgage,  the  Facility  Mortgage  and  the 
Chattel  Mortgage,  and,  more 
importantly,  in  taking  action  on  behalf 
of  the  security  holders  or  the  senior 
lenders  with  respect  to  their  separate 
security  under  the  Indenture,  the 
Equipment  Trust,  the  Mortgage,  the 
Facility  Mortgage  and  the  Chattel 
.Mortgage,  will  not  be  placed  in  a 
situation  in  which  the  potential  for  a 
material  conflict  of  interest  would  arise. 

(10)  Applicant  believes  that  the  Bank's 
serving  as  Trustee  under  the  Indenture, 
the  Equipment  Trust,  the  Mortgage,  the 
Facility  Mortgage  and  the  Chattel 
Mortgage  will  be  beneficial  to  the 
holders  of  the  Loan  Certificates,  the 
holders  of  the  Equipment  Trust 
Certificates,  the  senior  lenders,  the 
holders  of  the  Promissory  Notes,  if  any. 
and  the  holders  of  the  Floating  Rate 
Notes,  in  that  the  operations  of  the 
Equipment  Trust,  the  Mortgage,  the 
Facility  Mortgage  and  the  Chattel 
Mortgage  would  be  simplified  if  the 
Trustee  acting  under  the  Indenture  can 
act  as  the  Trustee  under  those 
instruments  as  well.  The  specialized 
nature  of  the  Indenture,  the  Equipment 
Trust,  the  Mortgage,  the  Facility 
Mortgage  and  the  Chattel  Mortgage,  is 
such  that  Applicant  believes  that  the 
holders  of  the  Loan  Certificates,  the 
holders  of  Equipment  Trust  Certificates, 
the  senior  lenders,  the  holders  of  the 
Promissory  Notes,  if  any,  the  holders  of 
Floating  Rate  Notes  and  Applicant 
would  benefit  by  having  a  common 
trustee  familiar  with  the  operation  of  the 
Applicant  under  the  Indenture,  the 
Equipment  Trust,  the  Mortgage,  the 
Facility  Mortgage  and  t.Ke  Chattel 
Mortgage, 

(11)  The  Indenture  contains  the 
provisions  permitted  by  the  proviso  of 
section  310(b)(1)  of  the"l939  Act  which 
allow  Applicant  to  make  the  application 
under  section  310(b)(l)(ii).  Applicant  is 
not  in  default  under  the  Indenture,  the 
Equipment  Trust,  the  Mortgage,  the 
Facility  Mortgage,  the  Chattel  Mortgage 
or  any  other  indenture  or  equipment 
trust  agreement. 

Applicant  has  waived  any  hearing  as 
well  as  notice  of  any  hearing  and  all 
rights  of  specified  procedures  under  the 
rules  of  practice  of  the  Commission. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 


which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  the  Public 
Reference  Room.  450  5th  Street,  NW.. 
Judiciary  Plaza,  Washington,  D,C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
October  1,  1984  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  pursuant  to  delegated 
authority,  by  the  Division  of  Corporation 
Finance. 
Shirlfty  E.  Hollis. 

Acting  Secretary. 

IFB  Doc  84-24570  Filed  »-14-S4:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  UnHsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stocic  Exchange  Inc. 

September  10. 1984. 

The  above  named  national  securities 
exchange  has  filed  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(11(6)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Payless  Cashway's,  Inc. 
Common  Stock.  $.50  Par  Value  (File 
No.  7-7760) 
Page  Petroleum,  Ltd, 

Common  Stock,  No  Par  Value  (File 
No,  7-7761) 
Pacific  Gas  Transmission  Co. 

Com.mon  Stock,  No  Par  Value  (File 
.No.  7-7762) 
Philips  Industries,  Inc. 
Common  Stock.  $1,00  Par  Value  (File 
No,  7-7763) 
Combined  International  Corp, 
Common  Stock.  $1.00  Par  Value  (File 
No,  7-7764) 
Pioneer  Corp, 
Common  Stock.  $.50  Par  Value  (File 
No,  7-7765) 
Pantry  Pride,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
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No.  7-7766) 
Restaurant  Associates  Industries,  Inc. 
Common  Stock.  $1.00  Par  Value  [File 
No.  7-77%7] 
Rogers  Corp. 
Capital  Stock,  $1.00  Par  Value  (File 
No.  7-7768) 
Raychem  Corp. 

Common  Stock.  No  Par  Value  (File 
No.  7-7769) 
Ryan  Homes,  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-7770) 
Sundance  Oil  Co. 

Capital  Stock,  $.01  Par  Value  (File  No 
7-7771) 
Seatrain  Lines,  Inc. 

Common  Stock,  $1,00  Par  Value  (File 
No.  7-7772) 
Scientific-Atlanta,  Inc. 

Common  Stock,  $.50  Par  Value  (File 
No.  7-7773) 
Sherwin  Williams  Co. 

Common  Stock.  $6.25  Par  Value  (File 
No.  7-777A) 
Spectra-Physics,  Inc. 

Common  Stock.  $.20  Par  Value  (File 
No.  7-7775) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1,  1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
w  ill  approve  the  applications  if  it  finds. 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis. 

Acting  Secretary. 

|FR  Doc  H-2*S72  Filed  »-14-«4:  B:45  am] 
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Self-Regutatory  Organizatlons; 
AppHcatlons  for  UnHsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange  Inc. 

September  10, 1984. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 


pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Mc  Derinott  Internationa! 
Common  Stock,  $1  00  Par  Value  (File 
No.  7-7860) 
U.S.  Home 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-7861) 
Teco  Energy 

Common  Stock,  $100  Par  Value  (File 
No.  7-7862) 
Nurwest  Corporation 

Common  Stock,  $1  %  Par  Value  (File 
No.  7-7863) 
Staley  (A.E.)  Manufacturing 
Common  Stock,  No  Par  Value  (File 
No.  7-7864) 
Forest  Laboratones 

Common  Stock.  $.10  Par  Value  (File 
No.  7-7865) 
Newmont  Mining 
Common  Stock.  S5.00  Par  Value  (File 
No.  7-7866) 
Rochester  Gas  &  Electric 
Common  Stock,  $5.00  Par  Value  (File 
No.  7-7867) 
Unicorp  American  Corporation 
Common  Stock.  $.01  Par  Value  (File 
No.  7-7868) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interest  persons  are  invited  to  submit 
on  or  before  October  1, 1984,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  apphcations  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extension*  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shirley  E.  HoUw. 
Acting  Secretary. 

|FR  Doc  84-24571  Filed  9-14-64:  8:4S  8m| 
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SMALL  BUSINESS  AOMHnSTRATKM 

[Oectaratlon  of  Oisastar  Low  Araa  No. 
2164  AmdL  No.  2] 

Nevada;  Declaration  of  Disaster  Loan 
Area 

The  above  numbered  Declaration  (48 
FR  32703)  and  Amendment  No.  1  (49  FR 
35459)  is  hereby  amended  to  include  the 
adjacent  County  of  Lincoln.  All  other 
information  remains  the  same,  i.e.  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  October  9, 1984.  and  for 
economic  injury  until  the  close  of 
business  on  May  8, 1985. 

(Catalog  of  Federal  Domestic  ,^sslsfa^ce 
Program  Nos.  59002  and  59008  ) 

Dated:  September  10,  1984 
Irenem«re«  Castillo, 

Acting  Administrator 

[FR  Ddc  M-Msae  Fltad  V-M-M;  «.-«s  an) 
BILLmO  coot  MZS-TMI 


Action  Subfect  to  Intergovemmental 
Review 

AQCNCv:  Small  Easiness  Administration. 
AcnOM:  Correction  to  Notice  of  Action 
Subject  to  Intergovemmental  Review 
Under  Executive  Order  12372. 

summary:  This  corrects  a  notice 
published  in  the  Federal  Register  on  July 
30.  1984  (49  FR  30393),  concerning 
actions  subject  to  Intergovemmental 
review. 

date:  Effective  September  17, 1984. 

FOR  furtheh  iNFOfiMA-noN  coirrACT: 

Mrs.  Johnnie  L.  Albertson.  Deputy 
Associate  Administrator  for  SBDC 
Programs,  U.S.  Small  Business 
Administration,  Washington,  D.C.  20416, 
(202)  653-6768. 

In  FR  Doc  84-19941  appearing  at  page 
30394  in  the  issue  for  Monday,  July  30, 
1984.  in  the  third  column,  under 
Addressees  of  Proposed  SBDC's  and 
Proposal  Developers,  ddete  the  third 
addressee  which  reads  as  follows: 

Albert  Cahim,  Interamericsn  University  of 
Puerto  Rico.  PO.  Box  1299.  Hato  Rev.  Puerto 
Rico  00919.  (809)  753-800*.  Ext.  253. " 

The  proposal  submitted  by 
luteramerican  University  of  Puerto  Rico 
was  incomplete.  Therefore,  the  Small 
Business  Administration  is  currently 
open  to  receiving  any  completed 
proposal  for  the  estabUshment  of  an 


384MI6 


Fetieral  Register  /  VoL  49.  No.  IBl  /  Monday.  September  17.  1984  /  Notices 


SBDC  in  the  Commonwealth  of  Puerto 

Rico. 

James  C  Sanden. 

Administrator. 

|FR  Doc  a«-M«Z  F\M  »-14-a4:  S:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Whittier.AK 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  transportation 
project  to  improve  access  to  the  City  of 
Whittier.  Alaska. 

FOR  FURTHCR  INFORMATION  CONTACT 
Tom  Neunaber,  Field  Operations 
Engineer,  Federal  Highway 
Administration,  P.O.  Box  1648,  Juneau, 
Alaska  99801,  Telephone  (907)  586-7428; 
Merlyn  L.  Paine,  Central  Region 
Environmental  Coordinator,  Alaska 
Department  of  Transportation  and 
Public  Facilities,  Pouch  6900,  Anchorage, 
Alaska  99502,  Telephone  (907)  266-1508. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF),  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  the  proposed 
improved  access  to  Whittier,  Alaska. 
Highway  access  to  Whittier  does  not 
presently  exist.  The  proposed  project 
would  supplement  railroad  access 
through  construction  of  a  rural  highway 
into  the  City  of  Whittier,  possibly 
involving  a  tunnel;  or  construction  of  a 
road  into  Bear  Valley  and  a  railroad 
terminal  there  to  improve  efficiency  of 
the  present  rail  shuttle  system. 
Construction  of  the  proposed 
transportation  improvement  is 
considered  necessary  for  the  following 
reasons:  (1)  The  existing  railroad  shuttle 
is  inconvenient  and  inadequate,  (2) 
shuttle  capacity  could  become  even 
more  inadequate  if  there  are  significant 
increases  in  Marine  Highway 
transportation.  (3)  the  increasing 
population  base  in  the  Anchorage  area 
will  increase  demand  for  nearby  marine 
recreation  opportunities,  (4)  tourism  is  a 
growing  industry  in  Alaska  and  could 
produce  additional  demand  on  Whittier 
access  facilities  as  the  area  becomes 
better  known,  and  (5)  possible 
development  of  the  deepwater  port 
facility  and  commercial  fishing  industry 


in  Whittier  could  pose  significant 
demands  for  freight  transport  beyond 
capacity  of  the  shuttle. 

Alternatives  under  consideration 
include: 

(1)  No  action. 

(2)  Construct  a  road  from  the  area  of 
the  Portage  Glacier  Visitor  Center  into 
Bear  Valley  with  a  railroad  terminal 
facility  located  in  Bear  Valley. 

(3)  A  road  from  the  Portage  Glacier 
Visitor  Center  area  into  Bear  Valley  and 
modification  of  the  existing  railroad 
tunnel  through  Maynard  Mountain 
between  Whittier  and  Bear  Valley  to 
accommodate  a  one-lane  highway. 

(4)  Same  as  number  (3)  above,  except 
the  existing  railroad  tunnel  would  be 
modified  to  accommodate  a  two-lane 
highway. 

(5)  A  road  from  the  vicinity  of  the 
Portage  Glacier  Visitor  Center  into  Bear 
Valley  and  construction  of  a  new  two- 
lane  highway  tunnel  just  south  of  the 
existing  rail  tunnel. 

(6)  Construction  of  a  new  two-lane 
highway  from  the  area  of  the  Portage 
Glacier  Visitor  Center  through  Bear 
Valley,  around  Maynard  Mountain,  over 
Portage  Pass  and  then  into  Whittier. 

A  scoping  process  to  identify  the  full 
range  of  issues  related  to  the  proposed 
action  will  include  solicitation  of 
comments  from  appropriate  Federal, 
State,  and  local  agencies,  private 
organizations,  and  citizens  who  have 
previously  expressed  interest  in  the 
proposal.  Public  information/scoping 
meetings  will  be  held  at  times  and 
locations  to  be  determined.  At  least  one 
meeting  will  be  held  in  Anchorage  and 
one  in  Whittier.  Public  hearings  will  be 
held  in  Whittier  and  Anchorage  in  late 
1985  after  the  Draft  EIS  has  been 
completed  and  made  available  for 
public  and  agency  review. 

Comments  or  questions  concerning 
the  proposed  action  should  be  directed 
to  the  FHWA  or  the  ADOT&PF  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction) 
Issued:  September  6, 1984. 
Barry  F.  Morehead, 

Division  Adwinistmtor.  FHWA.  Juneau. 
Alaska. 

[PR  Doc  84-24491  Filed  0-14-64:  S:4S  am| 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  September  11,  1984. 

The  Department  of  Treasury  has 


submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureaus),  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
ea.ch  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7225, 1201  Constitution 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  IRS  Form  8271 

Type  of  Review:  New 

Title:  Investor  Reporting  of  Tax  Shelter 
Registration  Number 

Clearance  Officer:  Garrick  Shear,  (202) 
566-6254,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Norman  Frumkin.  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503 

Bureau  of  Government  Fmancial 
Operations 

OMB  Number:  1510-0006 

Form  Number  TFS  6312 

Type  of  Review:  Extension 

Title:  Federal  Process  Agent 
Appointments 

Clearance  Officer:  Doug  Lewis.  (202) 
287-4500,  Bureau  of  Government 
Financial  Operations,  Room  163,  401 
14th  Street,  SW.,  Washington.  DC 
20228 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Office  of  the  Secretary 

OMB  Number  1505-0001 

Form  Number  International  Capital 
Form  S 

Type  of  Review:  Extension 

Title:  Purchases  and  Sales  of  Long-Term 
Securities  by  Foreigners 

Clearance  Officer  Cathy  Thomas,  (202) 
535-6020,  Office  of  the  Secretary, 
Department  of  the  Treasury.  Room 
7225. 1201  Constitution  Avenue.  NW.. 
Washington.  DC  20220 

OMB  Reviewer  Judy  Mcintosh.  (202) 
395-6880.  Office  of  Management  and  • 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503 

U.S.  Customs  Service 

OMB  Number  1515-0055 
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Form  Number  Customs  Form  3229 

Type  of  Review:  Revision 

Title:  Certificate  of  Origin 

OMB  Number:  1515-0050 

Form  Number:  Customs  Forms  3347  and 

3347A 
Type  of  Review:  Extension 
Tjtie:  Declaration  of  Owner  for 

Merchandise  Obtained  (Otherwise 

than]  in  Pursuance  of  a  Purchase  or 

Agreement  to  Purchase  and 


Declaration  of  Consignee  when  Entry 

is  Made  by  Agent 
OMB  Number:  New 
Form  Number:  Customs  Form  3461 -A 

(Test) 
Type  of  Review:  New 
TiUe:  Accept  Entry  Cover  Sheet 
OMB  Number  New 
Form  Number  Ncxie 
Type  of  Review:  New 
TitJe:  Transfer  Cargo  to  A  Container 

Station 


C/eonmca  Officer:  Vince  Obvt.  (aoz) 
586-9181.  U.S.  Customs  Service,  Room 
2130, 1301  Constitution  Avenue,  NW., 
Washington.  DC  20229 

OMB  Reviewer  Judy  Mcintosh,  (202) 
395-6880.  OfRce  of  Management  and 
Budget  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503 

|os«pkMaty. 

Departmental  Reports.  Mattagement  Office. 

[FK  Doc  a4-244ae  Fil«i  »-14_84  a:4S  •ra| 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  49.  No.  181 

Monday.  September  17,  1984 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttw  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


CONTENTS 

Gvi  Aeronautics  Board 

Consumer  Product  Safety  Commission 
Federal    Mine    Safety    and    Health 

Review  Commission 

Securities  and  Exchange  Commission . 


Item 
1 


CIVIL  AERONAUTICS  BOARD 

TIME  AND  date:  10:00  a.m..  September 

iai984. 

place:  Room  1027  (Open).  Room  1012 

(Closed],  1825  Connecticut  Avenue, 

NW..  Washington.  DC.  20428. 

SUBJECT 

1.  Ratification  of  Items  Adopted  by 
Notation. 

2.  Unified  Agenda  of  Federal  Regulations. 
(Memo  2490,  OGC) 

3.  Docket  39635.  Standard  Foreign  Fare 
Level  Methodology.  (Memo  497-B.  OGC,  BIA) 

4.  Proposed  changes  in  the  Board's 
procedures  for  exemption  applications  and 
related  changes  in  fihng  fee  schedules  and 
poUcy  statements.  (OGC  BIA  OC,  BDA) 

5.  Docket  42316,  Frontier  Airlines'  notice  of 
intent  to  terminate  service  at  Abilene,  Texas. 
Durango.  Colorado,  Farmington,  New  Mexico, 
Fort  Smith,  Arkansas.  Grand  Island,   - 
Nebraska  and  Topeka.  Kansas.  (Memo  2467, 
BDA  OCCCA) 

6.  Docket  42129.  Renewal  of  carrier 
selection  to  provide  essential  air  service  for 
Massena.  Ogdensburg.  Plattsburgh,  Saranac 
Lake/Lake  Placid  and  Watertown,  New  York. 
(BDA  OCCCA) 

7.  Docket  40274,  Essential  air  service  for 
Thief  River  Falls,  Minnesota.  (BDA  OCCCA, 
OC) 

&  Dockets  39422,  39423  and  39424,  Essential 
Air  Service  at  Roswell,  Carlsbad  and  Hobbs. 
New  Mexico.  (Memo  546-^  BDA.  OCCCA 
OC) 

9.  Dockets  42318  and  42319.  Applications  of 
Orion  Lift  Service.  Ina  d/b/a  Orion  Air  under 
Subpart  Q  for  certificates  authorizing  foreign 
charter  air  transportation  and  interstate  and 
overseas  scheduled  air  transportation.  (Memo 
2488.  BDA) 

10.  Order  84-4-28  which  tentatively 
proposed  to  require  Clearwater  Flying 
Service  d/b/a  Empire  Airways  to  change  its 
name  because  of  name  confusion  with 
Empire  Airlines.  (Memo  2042-D.  BDA.  OGC) 

11.  Commute  carrier  fitness  determination 
of  Lynbird  International.  Inc.  (Memo  2484. 
BDA) 


12.  Commuter  carrier  fitness  determination 
of  Island  Airlines.  Inc.  (Memo  2486.  BDA) 

13.  Commuter  carrier  fitness  determination 
of  Air  Caribe  International.  Inc.;  Docket 
42394.  Elmergency  Exemption  of  Air  Caribe  to 
operate  as  a  commuter  pending  completion  of 
its  fitness  review  and  Docket  42401, 
Application  for  fitness  review.  (BDA) 

14.  Commuter  carrier  Gtness  determination 
of  Enterprise  Airlines,  Inc.  (Memo  2485.  BDA) 

15.  Revocation  of  air  carrier  ceriificates  of 
Air  Chicago,  Inc.;  Airgo,  Inc.;  Colonial 
Arlines.  Inc.;  Columbia  Air  Falcon  Airways. 
Inc.;  Great  Western  Airlines,  Inc.;  JFC 
Enterprises.  Inc.  d/b/a  Concord  International 
Airlines;  Sun  Pacific  Airlines;  Sundance 
International.  Inc.  d/b/a  Sundance 
International;  Swift  Air  Charter,  Inc.;  TRA 
Airlines.  Inc.;  and  Transwesf  Air  Elxpress. 
(Memo  2489,  BDA,  OGC) 

16.  Docket  42171,  Application  of  Key 
Airlines,  Inc.  (Memo  2432-A,  BIA,  OGC) 

17.  Report  on  Japan.  (BIA) 

18.  Report  on  Peru.  (BIA) 

19.  Negotiations  with  Fiji.  (BIA) 

20.  Negotiations  with  Argentina.  (BIA) 

21.  Negotiations  with  the  Dominican 
RepubUc.  (BIA) 

22.  Discussion  of  Aviation  Relations  with 
Saudi  Arabia.  (BIA) 

23.  Discussion  of  Aviation  Relations  with 
the  United  Kingdom.  (BlA) 

24.  Report  on  ECAC  (France).  (BIA) 

STATUS:  1-16  Open,  17-24  Closed. 

PERSON  TO  CONTACT  Phyllis  T.  Kaylor, 
The  Secretary.  (202)  673-5068. 

[FR  Doc  S4-24S64  Fil»d  9-12-84,  500  pm) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  Thursday, 
September  13, 1984. 

location:  Third  Floor  Hearing  Room, 
llll-18th  Street  NW.,  Washington.  DC. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Budget  FY  S6 

The  Commission  will  consider  issues 
related  to  the  Budget  for  Fiscal  Year  1988. 

The  Commission  by  unanimous 
consent  vote  decided  that  agency 
business  required  scheduling  this 
meeting  without  seven  days  notice. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LASTEST  agenda  INFORMATION, 
call:  301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 


of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207.  301-492-6800. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

(FR  Doc  S«-24e24  Filed  S-13-S4:  3:16  pm) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

September  12. 1984. 

TIME  AND  date:  10:00  a.m..  Tuesday, 
September  18. 1984. 

place:  Room  600. 1730  K  Street,  NW„ 
Washington,  D.C. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Pyro  Mining  Company,  Docket  No.  KENT 
84-151;  Sua  Sponte  Review.  (Issues  include 
whether  the  Administrative  Law  Judge 
appropriately  assessed  civil  penalties.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  a  meeting  be 
held  on  this  item  and  that  no  earlier 
announcement  of  the  meeting  was 
possible.  5  U.S.C.  552b(e){l). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen.  (202]  65-5632. 

[FR  Doc  84-24643  Ftlad  0-13-84;  3:25  pmj 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  17, 1984,  at  450 
Fifth  Street  NW..  Washington.  D.C. 

Closed  meetings  will  be  held  on 
Tuesday.  September  18, 1984,  at  10:00 
a.m.  and  2:30  p.m..  and  on  Thursday. 
September  20. 1984.  following  the  2:30 
p.m.  open  meeting. 

Open  meetings  will  be  held  on 
Wednesday,  September  19, 1984,  at  10:00 
a.m.  and  Thursday,  September  20, 1984, 
at  2;30  p.m.,  in  Room  IC30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 
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The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meetings 
may  be  considered  pursuant  to  one  or 
more  of  the  exemptions  set  sourth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  and  (10)  and 
17  CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 

Chairman  Shad  and  Commissioners 
Treadway,  Cox.  Marinaccio  and  Peters 
voted  to  consider  the  items  Usted  for  the 
closed  meetings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  September  18,  1984,  at  10:00 
a.m.,  will  be: 

Formal  orders  of  investigation. 

Institutions  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  action. 

Settlement  of  injunctive  action. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  18,  1984,  at  2:30  p.m.,  will  be; 


Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  20, 1984,  following  the  2:30 
p.m.  open  meeting,  will  be: 

Post  oral  argument  discussion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
September  19,  1984,  at  10:00  a.m.,  "will 
be: 

1.  Consideration  of  whether  to  issue  Orders 
granting  full  registration  to  the  Boston  Stock 
Exchange  Clearing  Corporation  and 
cancelling  the  termporary  registration  of  the 
New  England  Securities  Depository  Trust 
Company.  For  further  information,  please 
contact  Easter  Saverson,  Jr.  at  (202)  272-2906. 

2.  Consideration  of  whether  to  adopt 
amendments  to  Rule  139,  relating  to  the 
publication  of  research  reports  by  brokers  or 
dealers  that  contain  information,  opinions  or 
recommendations  concerning  registrants  that 
are  in  the  process  of  registenng  secunties  for 
public  sale.  The  amendmenU  would  expand 
the  class  of  publications  that  come  within  the 


Rule's  safe  harbor  protection  from  violations 
of  section  5  of  the  Securities  Act  of  1933.  For 
further  information,  please  contract  Patricia 
B.  Magee  at  (202)  272-2589. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
September  20, 1984,  at  2:30  p.m.,  will  be: 

Oral  argument  on  an  appeal  by  Russell  G. 
Davy,  a  certified  public  accountant,  from  the 
decision  of  an  administrative  law  judge.  For 
further  information,  please  contact  Herbert  V. 
Efron  at  (202)  272-7400. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Martin  at  (202)  272-2179. 

Dated:  September  12,  1984.    • 
Shirley  E.  HoUifl 

Acting  Secretary 

(FR  Doc  Si-24M9  FAtti  »-12-M   «  «  pm! 
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Part  II 


Department  of 
Energy 


Office  of  Conservation  and  Renewat>le 
Energy 


10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products;  State  Petitions  for 
Exemption  From  Federal  Preemption  of 
State  Standards  for  Refrigerators  and 
Refrigerator-Freezers,  Freezers,  Water 
Heaters,  Room  Air  Conditioners,  Central 
Air  Conditioners,  Furnaces  and  Kitchen 
Ranges  and  Ovens;  Proposed  Rules; 
Correction 
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DEPARTMENT  OF  ENERGY 

Office  Of  Conservation  and 
Renewat><e  Energy 

10  CFR  Part  430 

(Dock«t  No*.  CE-CP-SPRM-AROM.  VA007, 
FUMM,  PA009,  WMIO,  SC012,  NM013, 
GA014,  RI01S,  NHOie.  MA017,  CA018, 
OR019,  NY020,  MO021,  TX022.  NJ023, 
IL(n4,  UT025,  IA026,  WV027,  MN028. 
WA029.  KS030,  HI031,  TN032] 

Energy  Conservation  Program  for 
Consumer  Products;  State  Petitions 
for  Exemptions  From  Federal 
Preemption  of  State  Standards  for 
Refrigerators  and  Refrigerator- 
Freezers,  Freezers,  Water  Heaters, 
Room  Air  Conditiorters,  Central  Air 
Conditioners,  Furnaces  and  Kitchen 
Ranges  and  Ovens,  Correction 

agency:  Office  of  Conservation  and 
Renewable  Energy.  DOE. 
ACTION:  Proposed  rules  correction. 

summary:  This  document  corrects  errors 
made  in  the  proposed  rules  to  grant  26 
State  petitions  for  exemption  from 
Federal  preemption  of  State  standards 
pertaining  to  the  energy  efficiency  or 
energy  use  of  refrigerators  and 
refrigerator-freezers,  freezers,  water 
heaters,  room  air  conditioners,  central 
air  conditioners,  furnaces  and  kitchen 
ranges  and  ovens  appearing  at  and 
following  page  32944  of  the  August  17. 
1984.  Federal  Register  (Vol.  49.  No.  161). 
DATES:  Written  comments  on  the 
proposed  rules  must  be  received  by  the 
Department  by  .November  15. 1984.  Oral 
views,  data  and  arguments  may  be 
presented  at  any  of  the  public  hearings 
listed  on  page  32976  of  the  August  17. 
1984.  Federal  Register. 
ADDRESSES:  Written  comments, 
statements  and  requests  to  speak  at  the 
hearings  are  to  be  submitted  to  U.S. 
Department  of  Energy.  Office  of 
Conservation  and  Renewable  Energy. 
Office  of  Hearings  and  Dockets.  Energy 
Efficiency  Program  for  Consumer 
Products.  Docket  No.  CE-CP-SPRM- 
(appropriate  State  code).  Mail  Station 
6B-025.  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  D.C.  20585.  (202)  252-9319. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  J.  McCabe.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy  Mail  Station  CE- 
113.  Room  GF-217.  Forrestal  Building. 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
9127.  or 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-12,  Room  6B-128. 


Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  D.C.  20585. 
(202)  252-9513 
U.S.  Department  of  Energy. 
Conservation  and  Renewable  Energy. 
Office  of  Hearings  and  Dockets.  Room 
6B-025,  Forrestal  Building.  1000 
Independence  Avenue.  SW.,  (202)  252- 
9319. 

Issued  in  Washington.  D.C,  September  4, 
1984.  . 

Pat  Collins.        ' 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

The  following  corrections  are  made  to 
FR  Doc.  84-21864  appearing  on  page 
32944  of  the  August  17, 1984,  Federal 
Register  (Vol.  49.  No.  161 ): 

1.  On  page  32944,  column  two,  under 
the  heading  ADDRESSES,  and,  on  page 
32976,  column  one,  first  paragraph;  the 
starting  time  of  all  public  hearings  is 
corrected  to  be  9.30  a.m. 

2.  On  page  32964,  column  three,  last 
paragraph,  the  discussion  of  the  petition 
submitted  by  the  State  of  Texas  (which 
concludes  on  page  32965,  column  two)  is 
corrected  to  read  as  follows: 

"TEXAS  (TX022).  The  petition 
submitted  by  Texas"  seeks  a  rule 
exempting  from  Federal  preemption 
Paragraph  69.78(a)(3)  of  the  Rules  of  the 
State  Department  of  Labor  and 
Standards  and  the  building  code 
ordinances  of  49  localities  as  they 
pertain  to  the  energy  efficiency  of  water 
heaters,  room  and  central  air 
conditioners  and  furnaces.  Paragraph 
69.78(a)(3)  of  the  Rules  of  the  State 
Department  of  Labor  and  Standards 
adopts  The  Model  Code  for  Energy 
Conservation  in  New  Building 
Construction,  1977  Edition,  as  the  State 
building  code  for  the  construction  of 
modular  homes.  The  adopted  code 
contains  energy  efficiency  requirements 
applicable  to  water  heaters,  room  air 
conditioners,  central  air  conditioners 
and  furnaces.  It  is  based  on  ASHRAE 
Standard  90-75.  Texas'  petition  includes 
a  list  identifying  the  49  localities  that 
have  energy  efficiency  requirements 
incorporated  into  their  building  codes. 
For  each  of  these  localities,  Texas' 
petition  identifies  the  building  code 
adopted  by  the  locality  (BOCA,  ICBO,  or 
SBCC),  the  date  of  the  edition  of  the 
model  building  code  adopted,  and  the 
ordinance  which  adopted  the  model 
building  code. 

'Today's  notice  proposes  to  grant 
Texas'  petition  for  exemption  from 
preemption  of  its  construction  standards 
for  mod'ular  homes  as  they  pertain  to 


•*  Texas'  petition  was  received  by  letter  dated 
December  20.  1983.  and  amended  by  letter  dated 
August  7.  1984 


water  heaters,  room  air  conditioners, 
central  air  conditioners,  and  furnaces, 
and  the  building  codes  of  the  49 
localities  for  which  Texas  had 
petitioned.  See  Section  430.33  (e)(15), 
{f)(15),  (g)(16),  and  {h)(16)  of  today's 
proposed  rule  for  a  listing  of  the 
localities  of  Texas  with  building  code 
energy  efficiency  requirements 
pertaining  to  water  heaters,  room  air 
conditioners,  central  air  conditioners 
and  furnaces,  respectively,  which  DOE 
is  proposing  to  exempt  from  Federal 
supersession. 

"1.  Standard  Levels 

"Water  Heaters 

"Paragraph  69.78(a)(3)  of  the  Rules  of 
the  State  Department  of  Labor  and 
Standards  provides  that  electric  storage 
water  heaters  shall  have  a  standby  loss 
not  exceeding  4  watts  per  square  foot  of 
tank  surface  area;  and  that  gas-  and 
oil-fired  storage  water  heaters  shall 
have  a  recorvery  efficiency  not  less  than 
75  percent  and  a  standby  loss  not 
exceeding  the  quantity  of  2.3  -|-  67/V. 
expressed  in  percent  per  hour  of  the 
stored  thermal  energy,  where  V  equals 
the  rated  storage  capacity  in  gallons."* 

"For  those  localities  in  Texas  that 
have  adopted  building  codes  which  are 
based  on  the  ASHRAE  Standard  90-75. 
electric  storage  water  heaters  are 
required  to  have  a  standby  loss  which, 
for  building  codes  adopted  prior  to 
January  1. 1977,  does  not  exceed  4  watts 
per  square  foot  of  tank  surface  area. 
Gas-and  oil-fired  storage  water  heaters 
are  required  to  have  a  recovery 
efficiency  which,  for  building  codes 
adopted  prior  to  January  1, 1977,  is  not 
less  than  70  percent  and;  for  building 
codes  adopted  thereafter,  is  not  less 
than  75  percent. 

"Gas-  and  oil-fired  storage  water 
heaters  are  also  required  to  have  a 
standby  loss  which,  for  building  codes 
adopted  prior  to  January  1, 1977,  does 
not  exceed  the  quantity  of  4.3  +  67/V, 
expressed  in  percent  per  hour  of  the 
stored  thermal  energy,  where  V  equals 
the  volume  of  the  water  heater  in 
gallons;  and,  for  building  codes  adopted 
thereafter,  does  not  exceed  the  quantity 
of  2.3  -t-  67/V,  expressed  in  percent  per 
hour  of  the  stored  thermal  energy,  where 
V  equals  the  volume  of  the  water  heater 
in  gallons.**" 

•**  Texas'  water  heater  standards  reference  the 
ANSI  Standard  C72.1-72  test  method  and  the  ANSI 
Standard  Z21  10.3-74  test  method.  DOE  has 
reviewed  these  test  methods  and  finds  that  they 
differ  from  the  IX)E  water  heater  test  procedure. 
The  Department  is  treating  these  test  methods  as  an 
integral  part  of  Texas'  water  heater  standards  for 
which  exemption  from  preemption  is  being  sought. 

••■  The  ASHRAE  Standard  90-75  water  heater 
standards  reference  the  ANSI  Standard  C72.1-72 

Continued 
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"For  those  localities  in  Texas  that 
have  adopted  building  codes  which  are 
based  on  the  ASHRAE  Standard  90A- 
1980.  electric  storage  water  heaters  shall 
have  a  standby  loss  not  exceeding  4 
watts  per  square  foot  of  tank  surface,  or 
43  watts,  whichever  is  greater.  Gas-  and 
oil-fired  storage  water  heaters  with 
input  ratings  of  75,000  Btu  per  hour  of 
"  less  shall  have  a  recovery  efficiency  not 
less  than  75  percent  and  a  standby  loss 
not  exceeding  the  quantity  of  2.3  -(-  67/ 
V,  expressed  in  percent  per  hour  of  the 
stored  thermal  energy,  where  V  equals 
the  rated  volume  of  the  water  heaters 
gallons.  Oil-fired  water  heaters  with 
input  ratings  exceeding  75,000  Btu  per 
hour  are  required  to  have  a  combustion 
efficiency  not  less  than  80  percent. 
Additionally,  oil-fired  water  heaters 
with  input  ratings  exceeding  75.000  Btu 
per  hour  but  less  than  4,000  Btu  per  hour 
per  gallon  of  self  stored  water  are 
required  to  have  a  standby  loss  which, 
for  building  codes  adopted  prior  to 
January  1, 1982.  does  not  exceed  the 
quantity  2.8  -(-0.002Q/V  and.  for 
building  codes  adopted  thereafter,  does 
not  exceed  the  quantity  2.8  -i-  67/V, 
expressed  in  percent  per  hour  of  the 
stored  thermal  energy,  where  V  equals 
the  rated  volume  of  the  water  heater,  in 
gallons,  and  Q  equals  the  rated  input  of 
the  water  heater,  in  Btu  per  hour."'^ 

"Room  Air  Conditioners  and  Central  Air 
Conditioners 

"Paragraph  69.78(a)(3)  of  the  Rules  of 
the  State  Department  of  Labor  and 
Standards  provides  that  room  air 
conditioners  and  central  air  conditioners 
shall  have  an  energy  efficiency  ratio  not 
less  than  6.8  Btu  per  watt-hour."* 

"For  those  localities  in  Texas  that 
have  adpoted  building  codes  which 
based  on  the  ASHRAE  Standard  90-75. 
room  and  central  air  conditioners  are 
required  to  have  an  energy  efficiency 
ratio  which,  for  building  codes  adopted 
after  January  1, 1977.  but  before  January 


test  method  and  the  .\NS1  Standard  z21  103-74  test 
method.  DOE  ha«  reviewed  these  lest  methods  and 
finds  that  they  differ  from  the  DOE  water  heater  test 
procedure.  The  Department  is  treating  these  test 
methods  as  an  integral  part  of  the  water  heater 
standards  of  those  Texas  localities  for  which 
exemption  from  preemption  is  b>eing  sought. 

'^  The  ASHRAE  Standard  90A-:980  water  heater 
standards  reference  the  DOE  water  heater  test 
procedure. 

••*  Texas'  room  air  conditioner  standard 
references  the  ANSI  Standard  z234  1-72  test  method 
which  DOE  adopted  as  its  test  procedure  for  room 
air  conditioners.  Texas'  centra!  air  conditioner 
standard  references  the  ARI  Standard  210-75  test 
method.  DOE  has  reviewed  this  test  method  and 
finds  that  it  differs  ht)m  the  DOE  central  air 
conditioner  test  procedure.  The  Department  is 
treating  these  test  methods  as  an  integral  part  of 
Texas  room  air  conditioner  and  central  air 
conditioner  standards  for  which  exemption  from 
preemption  is  being  sought. 


1, 1980.  is  not  less  than  6.1  Btu  per  watt- 
hour;  and  for  building  codes  adopted 
thereafter,  is  not  less  than  6.8  Btu  per 
watt-hour."" 

"For  those  locahties  in  Texas  that 
have  adopted  building  codes  which  are 
based  on  the  ASHRAE  Standard  90A^ 
1980,  room  and  central  air  conditioners 
are  required  to  have  an  energy 
efficiency  ratio  not  less  than  6.8  Btu  per 
watt-hour."*^ 

"Paragraph  69.78(a)(3)  of  the  Rules  of 
the  State  Department  of  Labor  and 
Standards  provides  that  furnaces  shall 
have  a  combustion  efficiency  not  less 
than  75  percent."* 

For  those  localities  in  Texas  that  have 
adopted  building  codes  which  are  based 
on  the  ASHRAE  Standard  90-75. 
furnaces  shall  have  a  combustion 
efficiency  not  less  than  75  percent  at 
maximum  rated  output."" 

"For  those  localities  in  Texas  that 
have  adopted  building  codes  which  are 
based  on  the  ASHRAE  Standard  90A- 
1980,  furnaces  shall  have  a  steady  state 
combustion  efficiency  nfit  less  than  74 
percent,  except  for  gravity  central 
furnaces  which  shall  have  steady  state 
combustion  efficiency  not  less  than  69 
percent."*^ 


»■  The  ASHRAE  Standard  90-75.  room  air 
conditioner  standard  references  the  ANSI  Standard 
Z234.1-72  test  method  which  DOE  adopted  as  its 
test  procedure  for  room  air  conditioners.  The 
ASHRAE  Standard  90-75  central  air  conditioner 
standard  references  the  ARI  Standard  210-75  test 
method.  DOE  has  reviewed  this  test  method  and 
finds  that  it  differs  from  the  DOE  central  air 
conditioner  test  procedure.  The  Department  is 
treating  these  teat  methods  as  an  integral  part  of  the 
room  air  conditioner  and  central  air  conditioner 
standards  of  those  Texas  localities  for  which 
exemption  from  preemption  is  being  sought. 

"^  The  ASHRAE  Standard  90A-198C  room  air 
conditioner  standard  references  the  A.N'SI  Standard 
Z234.1-72  test  method  which  DOE  adopted  as  its 
test  procedure  for  room  air  conditioners.  The 
ASHRAE  Standard  90A-1980  central  air  conditioner 
standard  references  the  DOE  central  air  conditioner 
test  procedure 

•"  Texas'  furnace  standards  reference  the  ANSI 
Standard  Z2113-74  test  method,  the  ANSI  Standard 
Z21.47-71  test  method,  and  the  HI  Standard  6.6.  test 
method.  DOE  has  reviewed  these  test  methods  and 
finds  that  they  differ  from  the  DOE  furnace  test 
procedure.  The  Department  is  treating  these 
methods  as  an  integral  part  of  Texas  furnace 
standards  for  which  exemption  from  preemption  is 
being  sought. 

"•  The  ASHRAE  Standard  90-75.  ftimace 
standards  reference  the  A.\SI  Standard  Z2m-74 
test  method,  the  A.\SI  Standard  Z21 .47-71  test 
method,  and  the  HI  Standard  6.6.  test  method.  DOE 
has  reviewed  these  lest  methods  and  finds  that  they 
differ  from  the  DOE  furnace  test  procedure.  The 
Department  is  treating  these  test  methods  as  an 
Integral  part  of  the  furnace  standards  of  those 
Texas  localities  for  which  exemption  from 
preemption  being  sought. 

•*The  ASHRAE  Standard  90A-19eO  furnace 
standards  reference  the  DOE  furnace  test 
procedure. 


¥ 


"2.  Significant  State  interest 

"The  petition  states  that  it  is  in  the 
best  interest  of  the  State  to  continue  to 
utilize  its  resources  as  efficiently  as 
possible  due  to  its  declining  domestic  oil 
production  and  the  contirjed  instabihty 
of  OPEC  oil  supplies.  The  local  units  of 
government  believe  that  minimum 
appliance  efficiency  standards  are  in  the 
best  econonuc  interest  of  their  citizens 
and  that  existing  minimum  standards 
provide  reasonable  paybacks  on  the 
additional  first  cost 

"3.  Additional  Information 

"The  petition  states  that  the  State  has 
determined  that  enforcement  of 
minimum  appliance  efficiency  standards 
developed  through  a  concensus 
approach  is  the  most  effective  means  of 
regulation  without  placing  an  undue 
burden  on  interstate  commerce. 

"The  petition  further  states  that 
preemption  of  local  building  codes  is 
unnecessarily  disruptive  to  local 
commerce  and  the  local  power  to 
govern.  These  local  governments  believe 
that  enforcement  of  these  standards  is 
the  most  effective  means  of  regulation 
without  placing  an  undue  burden  on 
interstate  commerce. 

"4.  Proposed  Determination 

"DOE  has  reviewed  Texas'  petition  in 
accordance  with  the  requirements  of 
section  327(b)(3)  of  the  Act  and  S  430.47 
of  the  regulation.  Based  on  its  analysis. 
DOE  has  determined  that  Texas  has 
provided  prima  facie  evidence  showing 
that  paragraph  69.78(a)(3)  of  the  Rules  of 
the  State  Department  of  Labor  and 
Standards  and  the  building  code 
ordinances  of  49  localities  within  the 
State  are  more  stringent  than  DOE's 
rules  for  water  heaters,  room  air 
conditioners,  central  air  conditioners 
and  furnaces;  are  justified  by  a 
significant  State  interest:  and  do  not 
appear  to  impose  an  undue  burden  on 
interstate  commerce.  Accordingly,  DOE 
proposes  to  issue  a  rule  amending 
i  430.33  exempting  paragraph  69.78(a)(3) 
of  the  Rules  of  the  State  Department  of 
Labor  and  Standards  and  the  building 
code  ordinances  of  49  localities  within 
Texas  from  the  preemptive  provisions  of 
section  327(a)(2)(A)  of  the  Act." 

3.  The  proposed  amendments  to  10 
CFR  430.33  are  corrected  by  revising  the 
introductory  text  of  paragraphs  (e){15), 
(f)(15),  (g)(16)  and  (h)(16)  to  read  as 
follows: 

{430.33    PrMflfiption  Of  Stat*  rvgutotlont. 

•  •  *  •  • 

(e)*  •  • 

(15)  Texas  Department  of  Labor  and 
Standards  Rules,  paragraph  69.78(a)(3). 
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pretaining  to  water  heaters  in  the 
construction  of  modular  homes  that  are 
covered  products,  is  exempt  from 
preemption.  The  building  codes  of  the 
following  localities  in  Texas,  pertaining 
to  water  heaters  that  are  covered 
products,  are  exempt  from  preemption; 

***** 

(f)*   *   * 

(15)  Texas  Department  of  Labor  and 
Standards  Rules,  paragraph  60.78(a)(3), 
pertaining  to  room  air  conditioners  in 
the  construction  of  modular  homes  that 
are  covered  products,  is  exempt  from 
preemption.  The  building  codes  of  the 


following  localities  in  Texas,  pertaining 
to  room  air  conditioners  that  are 
covered  products  are  exempt  from 
preemption: 


(g)  •   •    • 

(16)  Texas  Department  of  Labor  and 
Standards  Rules,  paragraph  69.78(a)(3) 
pertaining  to  central  air  conditioners  in 
the  construction  of  modular  homes  that 
are  covered  products,  is  exempt  from 
preemption.  The  building  codes  of  the 
following  localities  in  Texas,  pertaining 
to  central  air  conditioners  that  are 


covered  products,  exempt  from 
preemption: 

***** 

(h)  •   •   • 

(16)  Texas  Department  of  Labor  and 
Standards  Rules,  paragraph  69(a)(3), 
pertaining  to  furnaces  in  the 
construction  of  modular  homes  that  are 
covered  products,  is  exempt  from 
preemption.  The  building  codes  of  the 
following  localities  in  Texas,  pertaining 
to  furnaces  that  are  covered  products, 
are  exempt  from  preemption: 

4  «  *  *  * 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  KAfiAGEMENT  SERVICE 

Outer  Continental  Shelf 

Southern  Califcmia 

011  and  Gas  Lease  Sale  80 


1.  Authority.  This  Notice  is  published  pursuant  to  the  Outer 
Continentif  VheTf  (OCS)  Lands  Act  of  1953  (43  L'.S.C.  1331-1343),  as  amended 
(92  Stat.  629),  and  the  regulations  issued  thereunder  (30  CFR  Part  256). 

2.  Filing  of  Bids.  Sealed  bids  will  be  received  by  the  Regional 
Manager  (RM),  Pacific  Region,  hHnerals  Management  Service  (MMS),  1340  West 
6th  Street,  Los  Angeles,  California  9C017.  Bids  may  be  delivered,  either  by 
mall  or  in  person,  to  the  above  address  until  the  Bid  Submission  Deadline, 
at  10:00  a.m..  Pacific  Standard  Time  (p.s.t.),  October  16,  1984.  Bids  will 
rot  be  accepted  on  the  day  of  Bid  Opening,  October  17,  1984.  Bids  received 
■By  the  RM  later  than  the  time  and  date  specified  above  will  be  returned 
unopened  to  the  bidders.  Bids  may  not  be  modified  unless  written  modification 
is  received  by  the  RM  prior  to  12:00  p.m.,  p.s.t.,  October  16,  1984.  Bids  may 
not  be  withdrawn  unless  written  withdrawal  is  received  by  the  RM  prior  to 
9:00  a.m.,  p.s.t.,  October  17,  1984.  Bid  Opening  Time  will  be  10:00  a.m., 
p.s.t.,  October  17,  1984,  at  the  Los  Angeles  Convention  Center,  1201  South 
Figueroa  Street,  Room  212,  Los  Angeles,  California  90C15.  All  bids  »iust  be 
submitted  and  will  be  considered  in  accordance  with  applicable  regulations, 
including  30  CFR  Part  256.  The  list  of  restrictea  joint  bidders  which  applies 
to  this  sale  appeared  in  the  Federal  Register  at  49  FR  1267  on  March  30,  1984. 

3.  Method  of  Bidding.  Tract  numbers  will  ret  be  used.  A  separate 
bid  in  a  sealed  envelope,  labeled  "Sealed  Bid  foFTJil  and  Gas  Lease  Sale  80; 
(imp  number,  map  name  (if  applicable),  and  block  number(s)),  not  to  be  opened 
until  10:00  a.m.,  p.s.t.,  October  17,  1984,"  must  be  submitted  for  each  block 

or  prescribec  bidding  unit  bid  upon.  For  example,  a  label  would  read  as  follows: 
"Sealed  Bid  for  Oil  and  Cas  Lease  Sale  80,  Leasing  Map  No.  6A,  Block  55N  89W. 
not  to  be  opened  until  10:00  a.m.,  p.s.t.,  October  17,  1984."  For  those  blocks 
which  must  be  bid  upon  together  as  a  bidding  unit  (see  paragraph  12),  1t  Is 
recomnended  that  al^  numbers  of  blocks  comprising  the  bidding  unit  appear  In 
the  label  on  the  sealed  envelope.  A  suggested  bid  form  appears  In  30  CFR 
Part  256,  Appendix  A.  In  addition,  the  total  amount  bid  must  be  1n  whole 
dollar  amounts  (no  cents).  Bidders  must  submit  with  each  bid  one-fifth  of 
the  cash  bonus,  in  cash  or  by  cashier's  check,  bank  draft,  or  certified  check, 
payable  to  the  order  of  the  U.S.  Department  of  the  Interior—Minerals  f'.anagement 
Service.  No  bid  for  less  than  all  of  the  unleased  portion  of  a  block  or  bidding 
unit  as  described  in  paragraph  12  will  be  considered.  All  documents  must  be 
executed  in  conformance  with  sisnatory  authorizations  on  file. 


Partnerships  also  must  subirit  or  have  on  file  In  the  Pacific  Region  a  list  cf 
signatories  authorized  to  bind  the  partnership.  Bidders  submittirg  joint  bids 
must  state  or  the  bid  form  the  proportionate  interest  of  each  participating 
bidder  in  percent  to  a  maximum  of  five  decimal  places  after  the  decimal  point, 
e.g.,  50. 12345 percent.  Other  documents  may  be  required  of  bidders  under 
30  CFR  256.46.  Bidders  are  warned  against  violation  of  18  U.S.C.  1860, 
prohibiting  unlawful  combination  or  Intimidation  of  bidders. 

4.  Bidding  Systems.  All  bids  submitted  at  this  sale  must  provide  for 
a  cash  bonus  of  S371  or  more  per  hectare  or  $1EC  or  more  per  acre,  or 
fractions  thereof.  All  leases  resulting  from  this  sale  will  provide  for  a 
yearly  rental  payment  of  S8.00  per  hectare  or  $3.00  per  acre,  or  fract-ois 
thereof.  All  leases  awarded  will  provide  for  a  miniiruir  royalty  of  S8.GC 
per  hectare  cr  $3.00  per  acre,  or  fractions  thereof.  The  fcllowirg  systems 
wil 1  be  used: 


fol lowin 

bonus  ba 

whole  b 

block: 

49N65W, 

51N63W, 

24N38W. 

11N60W, 

8N58W. 

partial 


(a)  Bonus  Bidding  with  16-2/3  Percent  Pcyalty.  Bids  on  the 
ig  blocks  and  bidding  units  offered  must  be  subtnitted  or  a  cash 
sis  with  a  fixed  royalty  of  16-2/3  percent.  Lf^ing  ►|'ap^o-  6A. 
ocks:   39N72W,  37N72W;  bidding  unit  blocks:  40N73W,  40N72W;  split 
54N82W.  Leasing  Map  No.  6B,  whole  and  partial  blocks:  49N66W, 
49N61W;  split  blocks:  5tM2W,  40M71W,  34N54W;  bidding  unit  blocks: 
51N62W,  49N60W,  49N59W.  Leasing  Map  No.  6C,  whole  blocks:  34N39h, 

Leasing  Map  No.  6D,  whole  and  partial  blocks:  14N57W,  13N56W, 
lOTJgQW.  lONSSW.  Leasing  Map  No.  6E ,  whole  blocks;  9N59W,  9N58W, 
Official  ProtractTon  Diagram  NI  11-10,  San  Clemente,  whole  and 
FTocYs :'  462,  506,  507;  bidding  unit  Blocks:  iWTi  1 S . 

b)  Bonus  Bidding  with  a  12-1/2  Percent  Royalty.  Bids  on  the 


on 


a  ca s n  bonus  basis  with 


remaining  bloclcs  in  this  sale  must  be  submitted 
a  fixed  royalty  of  12-1/2  percent. 

5.  Equal   Opportunity.     Each  bidder  must  have  submitted  by  the  Bid 
Submission  Deadline,  stated  in  paragraph  2,  the  certification  required  by 
41  CFR  60-1. 7{b)  and  Executive  Order  No.    11246  of  September  24,   1965,  as 
amended  by  Executive  Order  No.   11375  of  October  13,   1967,  on  the  Compliance 
Report  Certification  Form,  Form  1140-8  (June  1982)  and  the  Affirmative 
Action  Representation  Form,  Form  1140-7  (June  1982).     See  paragraph  14, 
"Information  to  Lessees." 

6.  Bid  Opening.     Bid  opening  will  begin  at  the  Bid  Opening  Time  stated 
in  paragraph  V.     The  opening  of  the  bids  Is  for  the  sole  purpose  of  publicly 
announcing  bids  received,  and  no  bids  will  be  accepted  or  rejected  at  that 
time.     If  the  Department  Is  prohibited  for  any  reason  from  opening  any  bid 
before  midnight  on  the  day  of  Bid  Opening,  that  bid  will  be  returned  unopened 
to  the  bidder  as  soon  thereafter  as  possible. 

7      Deposit  of  Payment.     Any  cash,  cashier's  checks,  certified  checks, 
or  bank  drafts  submUted  with  a  bid  will   be  deposited  by  the  Government  in 
an  interest  bearing  account  in  the  U.S.  Treasury  during  the  period  the  bids 
are  being  considered.     Such  a  deposit  does  not  constitute  and  shall  not  be 
construed  as  acceptance  cf  any  bid  on  behalf  of  the  United  States. 
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8.  Withdrawal  of  BTocts.  The  United  States  reserves  the  right  to  with- 
draw any  block  fron.  this  sale  prior  to  issuance  of  a  written  acceptance  cf  a 

bid  for  the  block. 

9.  Acceptance.  Rejection,  or  Peturn  cf  Bids.  The  United  States  reserves 
the  right  to  reject  any  ard  all  bids.  I'r   ory  case,  no  bid  will  be  accepted 
and  no  lease  for  any  block  or  bidding  unit  will  be  awarded  to  any  bidder 
unless 

(a)  the  biaoer  has  cotnplied  with  all  requirements  cf  this 
Notice  and  applicable  regulations; 

(b)  the  bid  1s  the  highest  valid  tia;  and 

(c)  the  aircunt  of  the  bid  has  been  determined  tP  be  adequate 

by  the  authorized  officer. 

No  bcnijs  bid  will  be  considered  for  acceptance  unless  it  provides  for  (  cash 
bonus  1n  the  amount  of  $371  or  irore  per  hectare  or  $150  or  irore  per  acre,  or 
fractions  thereof.  Any  bid  subriitted  which  does  not  conform  to  the  require- 
ments of  this  Notice,  the  OCS  Lands  Act,  as  amended,  or  other  applicable 
regulations,  may  be  returned  to  the  person  subiritting  that  bid  by  the  RM  and 
not  corsidered  for  acceptance. 

10-  Successful  Bidders.  Each  person  who  has  submitted  a  bid  accepted 
by  the  authorized  officer  will  be  required  to  execute  copies  of  the  lease, 
paj^  the  balance  of  the  cash  bonus  bid  together  with  the  first  year's  annual 
rental  as  specified  below,  and  satisfy  the  bonding  requireirerts  of  30  CFR  ZE6, 
Subpart  I. 


For  this  lease  sale,  MMS  will  uti 
transfer  (EFT)  payment  of  four-fi 
year's  annual  rental  for  each  lea 
to  subrit  the  balance  of  the  bonu 
by  EFT  utilizing  the  Federal  Rese 
Financial  Cotiwunieiticns  Systetr, 
The  RM  will  provide  more  detailed 
bidder*  are  qualified  to  submit  b 
30  CFR  218.155  (49  FR  8602.  March 


lize  procedures  for  the  electronic  funds 
fths  of  the  cash  bonus  bid  and  the  first 
se  issued.  Successful  bidders  ere  required 
s  and  the  first  year's  annual  rental  payment 
rve  Cormunications  System  and  the  Treasury 
payable  to  the  Department  of  the  Interior— f»<S. 

instructions  on  Mking  the  EFT  payments  when 
ids  at  the  sale.  Biaders  »re   referred  to 

8,  1984}. 


U.      Leasing  Haps/Official    Protraction  Diagrams.     Blocks  or  bidding  units 
offered  for  lease  ir*ay  be   located  on  tTie  tol  lowing  Leasing  Maps/Cf f icial 
Protraction  Diagrams  which  nay  be  purchased  froir  the  Pacific  Region  it  the 
address  stated  in  paragraph  2  of  this  Notice: 


(a)     OCS  Leasing  Maps--Channel    Islands  Area: 
6£  sel     for  $1.00  each;  Map  6C  sells  for  $2.00.) 


((•iaps  eA,  6B,  6D,  and 


6A  (revised  July  24.  1967} 
6B  (revised  July  24,  1967) 
6C   (revised  April  25.  1977 


60   (approved  August  8,  1966 
6E   (approved  August  8,  1966 


(b)  Official  Protraction  Diagrarrs:   (Sell  for  $2.0C  each) 


NI  11-10,  San  Clemente 
NM  11-1.  Bushnell  Kr.on 


(revised  September  27,  1977) 
(approved  December  12,  1979) 


12.  Description  of  the  Areas  Offered  for  Bids. 

(a)  Categories  of  blocks  listed: 

The  lease  sale  area  offered  for  bids  is  listed  by  Leasing  f^p   or  Official 
Protraction  Diagram  (OPD).  Oie,  two.  or  three  categories  arpean  under  each 
map  or  OPD  llstea:  (1)  whole  or  partial  blocks,  (2)  split  blocks,  and 
(3)  blocks  which  comprise  bidding  units. 

(1)  Whole  or  partial  blocks  fall  entirely  vrier   the  juris- 
diction of  the  Federal  Government.  Each  block  must  be  bid  on  separately. 
Whole  blocks  on  maps  contain  5,760  acres;  whole  blocks  on  CFD's  contain 
2,3C4  hectares.  Acres  and  hectares  for  whole  or  partial  blocks  listed 

In  this  paragraph  may  be  found  on  the  appropriate  map  or  CPD. 

(2)  Split  blocks  are  blocks  divided  into  two  portions.  This 
occurs  where  the  3-geographical -mile-line  or  the  boundary  of  the  Channel  Islancs 
National  Marine  Sanctuary  intersects  a  block  and  divides  it  into  Federal  and 
State  portions  or  into  available  and  withdrawn  Federal  portions.  Each  split 
block  listed  below  represents  the  available  Federal  portion  ana  must  be  bid 

on  separately. 

(3)  Bidding  units  are  a  combination  of  portions  cf  adjacent 
blocks.  Both  parts  of  a  bidding  unit  must  be  bid  on  together. 

(b)  The  following  blocks  or  portions  of  blocks  are  offered  for 
bids: 

OCS  Leasing  Map  Kc.   6A,  Channel  Islands 

(1)  Whole  or  Partial  Blocks: 


55N89W  through  S5N87W 

54N89W  through  S4N871i 

53N89W  1/ 

53N88W  Through  S3N86W 

52N8eW  1/ 

52N87W  Through  52N81W 

51N87W  through  51N72W 

50Ne7W  through  5CK72W 


49N87W  U 

49N86H  through  4SNe5H 

49N76W  through  49N72W 

48N86W  1/ 

48N85W  ~ 

48N75W  through  4eN73W 

42N82W  through  42N81W 

41N80W  through  41N79W 


40N79W  through  40N?eW 

39N77W 

39N72W 

38N76W  through  38N72W 

37N75W  through  37N72W 

36N75W  through  36N73W 


V   That  portion  North  and  East  of  a  diagonal  line  fror  the  NW  corner  to 
the  SE  corner. 
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DCS  Leasing  Hap  No.  6A  Continued 
(2)  Split  Blocks: 
Blocks   Acr«s 


Blocks   Acres 


Blocks   Acres 


B4N82W 

3795.99 

48N77W 

5727.83 

49N84W 

5754.03 

48N72W 

5602.12 

49N83W 

4378.54 

47N77W 

1796.46 

49N81W 

4235.61 

47N76W 

4840.12 

49N80W 

3376.41 

47N75W 

3665.08 

49N79H 

3950.41 

47N74W 

3443.39 

48N84U 

4118.04 

42N80W 

4992.09 

48A7SU 

1775.75 

(3)  Bi 

dding  Units: 

Blocks 

Acres 

Total 

Acres 

Blocks 

47N85W 

1/  2880.00 

42N79W 

47N84W 

1406.43 

4286 

43 

42N78W 

47N73U 

2653.35 

40N73W 

47N72W 

996.55 

3649 

90 

40N72W 

43N82W 
43N81W 


2614.78 
439.80 


41N78W 
40N77W 
40N76W 
39S'76W 
39N75W 
39N74W 
39N73W 


Acres 

4129.48 
1511.86 

575.14 
3410.96 


5038.15 
4776.33 
1262.15 
5758.35 
4741.80 
4693.90 
5749.64 


Total  Acres 


5641.34 


4386.10 


3054.58 


PCS  Leasing  hap  No.  6B,  Channel  Islands 
(1)  Whole  or  Partial  Blocks: 


51N71W 

51N70W  (WiWij 

50N71W  through  5CN70W 

'59N71W  through  49N70H 

49N66W  through  49N65W 

49N61W 

48N67W 

48M65W  through  48N64W 

42N54W  through  42N53W 

(2)  Split  Blocks: 

Blocks   Acres 


41N54W  through  41N53W 

40N70W 

40N54W  through  40N53W 

39N68W 

39N54W  through  39N53W 

38N68W 

38N55W  through  38N53W 

37N68W 

37N55W  through  37N53W 


Blocks   Acres 


36N68W 
36N55W 
35N55W 
34N&2W 
33N51W 
32N51W 
32N42U 
31N40W 


through  36N53W 
through  35N53W 
through  34N40W 
through  33N40tt 
through  32N48W 
through  32N40W 


Blocks   Acres 


50N62W 
48N7iy 
48N70W 
48N69W 
48N68W 
47N66ii 


5718.74 
3671.80 
3690.13 
4673.61 
6742.67 
3318.67 


47N65U 

2860.19 

34N53W 

5005. Oi 

46N62U 

485.64 

33K52W 

4268.57 

42N62W 

243.34 

32N47W 

4815.71 

42N59W 

1567.84 

32N44W 

2398.91 

40N71W 

5043.18 

32N43W 

4680.61 

34N54W 

3624.78 

31N41W 

5093.28 

PCS  Leasing  Hap  No.  6B  Continued 


(3)  Bidding  Units: 

Blocks 

Acres 

Total  Acres 

Blocks 

Acres 

Trta"  Ac-es 

51N63W 
51N62W 

2880.00(Si) 
1672.17 

4552.17 

32N46W 
32N45W 

1370.39 
1561. CI 

2931. 4C 

49N60U 
49N59W 

4098.18 
378.76 

4476.94 

33N43W 
31N42W 

269.09 
2971.95 

3241.04 

47N68W 
47N67tf 

382.54 

1475.54 

1858.08 

3CN41W 
30N40W 

214. 5C 
4631.63 

4846.13 

47N64W 
47N63W 

2058.49 
2919.33 

4977.82 

OCS  Leasing  Map  No. 

6C,  Channel 

Islands 

(1)  Wh 

ole  cr  Partic 

1  Blocks: 

t 

34N39W  through  34N38W 
33N39W  through  33N38W 
32N39W  through  32N37W 
31N39W  through  31N36W 
3CN39W  through  30N36W 
29N38H  through  29N36W 
28N38W  through  28N36W 
28N35W  2/ 

27N38W  Through  27N35W 
27N34W  2/ 

(2)  Spin  Blocks: 

Blocks    Acres 


26N38W  through  26N34W 

26N33W  2/ 

25N39M  through  25N33W 

25N32W  2/ 

24N39W  through  24N32k/ 

24N31W  2/ 

23N39W  through  23N31W 

23N30W  2/ 

22N34W  through  22N30y 


22N29W  2/ 

21N33W  through  21N29W 

21N28W  2/ 

20N33W  through  20N28W 

19N32W  through   19N28W 

18N32W  through  18N28W 

17N32W  through   17N28W 

16N32W  through  16N28W 

15N31W  through  15N28y 


Blocks 


28N39W 


29N39W       5653.79 

OCS  Leasing  Map  No.  6D,  Channel    Islands 

(1)     Whole  or  Partial   Blocks: 


Acres 

3970.44 


28N46W  . 

27N46W 

26N47W  through  26N45W 

25N64W 

25N49W  through  25N40W 

24N55W  through  24N53W 

24N50W  through  24N40W 

23N55W  through  23N53U 


23N50W  through  23N4PH 

22K54W 

22N5PW  through  22N4«W 

22N43W  through  22N40W 

21N48W 

21N43W  through  21N4PW 

20N42W  through  20N40W 

18N59W  through  18NS6W 


17N58W  through  17N55W 

16N5eW  through  16N54W 

15N58W  through  15N53W 

14N6PW  through  14N52W 

13N60H  through  13N52W 

12N60U  through  12N51W 

11N60W  through  IINSPW 

1PN60W  through  10N5CW 


2/  That  portion  North  and  East  of  a  diagonal  line  from  the  NW  corner  to 

the  SE  corner.  .       , 


2/  That  portion  South  and  West  of  «  diagonal  line  from  the  NW  corner  to 
the  SE  corner. 
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CCS  Leasing  Map  No.   6D  Cortiruc^ 
(2)      Split   Blocks: 
Blocks  Acres 


Blocks 


Acres 


29MCW 

22MiU 


1490.64 
574?. ?4 


(3)     Bidding  Urns: 

Blocks       Acres  Total   Acres 


22N47W  4123.51 

21N47W  eS3.96 

22N46W  2CC9.63 

22N45W  3303.07 


5007.47 


5312.70 


20N43W 

5393 

84 

i9N43W 

1533 

67 

Blocks 

Acres 

Total   Acres 

21N44W 

3563.68 

20N44ki 

646.21 

4209.89 

PCS  Leasing  Hap  No.  6E:,  Channel  Is'ards 
(1)  Vff-.ole  or  Partial  Blocks: 


9N60W  throogh  9N58U 
8N60W  through  8N58W 


7N60W  through  7N58W 
6N60y  through  6N58W 


5N6CW  through  5N58W 
4N60W  through  4N58W 


Official  Protraction  Diagram  NI  11-10,  San  Clenente 
(1)  Whole  or  Partial  Blocks: 


462  through  465 

506  through  512 

550  through  555 

594  through  59fi 

605 

63fi  through  641 

648  through  649 


682  through  684 
691  through  693 
723  through  727 
734  through  737 
767  through  771 
778  through  7£1 
811   through  814 


821  through  825 

857 

864  through  869 

907  through  913 

950  through  957 

994  through  1001 


(3)  Bidding  Units: 

Blocks  Hectares  Total  Hectares 


418  121.59 

419  203.22 

4»  220.78 

«1  238.31 


324.81 


Blocks     Hectares     Total  Hectares 
529,12 


422 
423 


255.82 
?73!30 


424 
42S 


459.09 

Official   Protraction  Diagrair.  ^H  ll-l,  Bushnell   k'roU 
(1)  Whole  Blocks: 


290.76 

308.19 


598.95 


21  through  29 
65  through   73 
I  109  through   117 


153  through  161 
lO""  through  205 
r4:   through  249 


285  through  293 
329  through  337 
554  through  556 


13.     Lease  Terms  and  Stipulations. 

(a)     Leases   resulting  from  this  sale  for  the  following  blocks  or 
Indicated  portions  of  blocks  will    be  for  an   initial    term  of  10  years. 

PCS  Leasing  Map  No.   6A,  Channel    Islands 

53N89W  42N82H  •       36N-'5W 

PCS  Leasing  Hap  No.    6B,   Channel    Islands 


39N68ki 
39N53h 


38N68H 
38N53W 


CCS  Leasing  Hap  No.   6C,  Channel    Islands 


25N39W 

24N39H  through  24N37W 

24N35W 

23N39H  through  23N35W 

22N34W  through  22N33W 


21N33W  through  21N32W 

20N33W  through  20N32W 

19N32W  through  19N31W 

19N29W  through  19N28W 


DCS  Leasing  Hap  No.  60.  Channel  Islands 


28N46W 

27N46W 

26N47y  through  26N45W 

25N54W 

25N49W  through  25M0W 

24N55W  through  24N53W 

24N47W  through  24N40W 

23N55W  through  23N53W 

23N50y 

23N46W  through  23N40W 


22N54W 

22N50W 

22N46W  through  22N40W 

21N44W  through  21M3y 

21N41W  through  21N40W 

20N44H  through  20N43H 

20N41W  through  20N40W 

19N43H 

18N58W  through  18N56U 

17N57H  through  17N55W 


37NS3W 
36N53V. 


18N32W  throucn  ISNZSh 

!7N3iW  through  17K28i. 

;6N30H  through  16N28W 

15N29y  through  15N28W 


16N56H  through  16N54W 
15N55W  through  15N53y 
14N54W  through  14N52W 
13N52W 

12N51W 
11N53W 
10N54W  through  10N51W 


OCS  Leasing  Hap  No.  6E.  Channel  Islands 

Sf^SOW  5N60VJ  through  5N58H     4N60W  through  4N58W 

Official  Protraction  Diagram  NI  11-10.  San  Clemente 

Blocks 


422  through  425 

466  through  469 

511  through  512 

605 

638  through  639 

648  through  649 

682  through  684 


691  through  693 
723  through  727 
734  through  737 
767  through  771 
778  through  781 
811  through  814 


821  through  825 

857 

864  through  868 

907  through  912 

950  through  956 

994  through  1001 
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Official  Protraction  Diagram  NH  11-1.  Bushnell  Knoll 
Blocks 


65  through  71 
109  through  117 
153  through  161 


197  through  205 
241  through  249 
285  through  293 


329  through  337 
554  through  556 


All  other  leases  issued  as  a  result  of  this  sale  will  be  for  an  initial  tern 

of  5  years.  Leases  issuea  as  a  result  of  this  sale  will  be  on  form   M^S-2005 

(August  1982),  available  from  the  RW,  Pacific  Region,  at  the  address  stated 
in  paragraph  2. 

(b)  Except  as  otherwise  noted,  the  following  stipulations  will  be 
included  in  each  lease  resulting  from  this  sale. 

Stipulation  No.  1--Protection  of  Biological  Resources 


(a)  If  the  Regiona 
populations  or  habi 
lessee  notice  that 
and  the  lessee  shal 
dril 1 ing  activity  o 
exploration  or  deve 
well  dril 1 ing  and  p 
as  "operation,"  the 
by  the  RM  and  in  ac 
to  determine  the  ex 
not  limited  to: 


1  Manager  (RM)  has  reason  to  believe  that  biological 
tats  exist  and  require  protection,  the  RM  shall  give  the 
the  lessor  is  invoking  the  provisions  of  this  stipulation 
1  comply  with  the  following  requirements.  Prior  to  any 
r  the  construction  or  placement  of  any  structure  for 

opment  on  lease  areas  including,  but  not  limited  to, 
ipeline  and  platform  placement,  hereinafter  referred  to 

lessee  shall  conduct  site  specific  surveys  as  approved 
cordance  with  prescribed  biological  survey  requirements 
istence  of  any  special  biological  resource  including,  but 


(1)  Very  unusual,  rare,  or  unconmon  ecosystems  or  ecotones; 

(2)  A  species  of  limited  regional  distribution  that  may  be 
adversely  affected  by  any  lease  operation. 

If  the  results  of  such  surveys  suggest  the  existence  of  a  special 
biological  resource  that  may  be  adversely  affected  by  any  lease  operation, 
the  lessee  shall:  1)  relocate  the  site  of  such  operation  so  as  not  to 
adversely  affect  the  resources  identified;  2)  modify  operations  in  such 
a  way  as  not  to  adversely  affect  the  significant  biological  populations 
or  habitats  deserving  protection;  or  3)  establish  to  the  satisfaction 
of  the  RM  on  the  basis  of  the  site  specific  survey,  either  that  such 
operation  will  not  have  a  significant  adverse  effect  upon  the  resource 
identified  or  that  a  special  biological  resource  does  not  exist.  The  PX 
will  review  all  data  submitted  and  determine,  in  writing,  whether  a  special 
biological  resource  exists  and  whether  it  may  be  significantly  affected  by 
the  lessee's  operations.  The  lessee  may  take  no  action  until  the  RM  has 
given  the  lessee  written  directions  on  how  to  proceed. 


(b)  The  lessee  agrees  that,  if  any  area  of  biological  significance  shoulc 
be  discovered  during  the  conduct  o^  any  operations  on  the  leased  area,  the 
lessee  shall  report  immediately  such  findings  to  the  RM  and  make  every 
reasonable  effort  to  preserve  and  protect  the  biological  resources  from  damage 
until  the  RM  has  given  the  lessee  directions  with  respect  to  its  prctect'cn. 

Stipulation  No.  2--Protection  of  Cultural  Resources 

(a)  "Cultural  resource"  means  try   site,  structure,  or  object  of  historic  or 
prehistoric  archeological  significance.   "Operations"  means  any  drilling, 
mining,  or  construction  or  placement  of  any  structure  for  exploration, 
development,  or  production  of  the  lease. 

(b)  If  the  Regional  Manager  (RM)  believes  a  cultural  resource  may  exist  in 
the  lease  area,  the  RM  will  notify  the  lessee  in  writing.  The  lessee  snail 
then  comply  with  subparagraphs  (1)  through  (3]. 

(1)  Prior  to  coimencing  any  operations,  the  lessee  shell  prepa^-e  a 
report,  as  specified  by  the  RM,  to  determine  the  potential  existence  of  any 
cultural  resource  that  nay  be  affected  by  operations.  The  report,  prepared 
by  an  archeologist  and  geophysicist,  shall  be  based  on  an  assessment  of  data 
from  remote-sensing  surveys  and  of  other  pertinent  cultural  and  environmental 
information.  The  lessee  shall  submit  this  report  to  the  RM  for  review. 

(2)  If  the  evidence  suggests  that  a  cultural  resource  may  be  present, 
the  lessee  shall  either: 

(i)  Locate  the  site  of  any  operations  so  as  not  to  adversely 
affect  the  area  where  the  cultural  resource  may  be;  or 

(ii)  Establish  to  the  satisfaction  of  the  RM  that  a  cultural 
resource  does  not  exist  or  will  not  be  adversely  affected  by 
operations.  This  shall  be  done  by  further  archeological 
Investigation,  conducted  by  an  archeologist  and  a  geophysicist, 
using  survey  equipment  and  techniques  deemed  necessary  by  the 
RM.  A  report  on  the  investigation  shall  be  submitted  to  the 
RM  for  review. 

(3)  If  the  RM  determines  that  a  cultural  resource  Is  likely  to  be 
present  on  the  lease  and  may  be  adversely  affected  by  operations,  the  RM 
will  notify  the  lessee  inwediately.  The  lessee  shall  take  no  action  that 
may  adversely  affect  the  cultural  resource  until  the  RM  has  told  the  lessee 
how  to  protect  it. 

(c)  If  the  lessee  discovers  any  cultural  resource  while  conducting  opera- 
tions on  the  lease  area,  the  lessee  shall  report  the  discovery  iiwnedlately 
to  the  RM.  The  lessee  shall  make  every  reasonable  effort  to  preserve  the 
cultural  resource  until  the  RM  has  told  the  lessee  how  to  protect  it. 
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Stipulation  No.  3—Operational  Controls,  Electromagnetic  Emissions,  and 
Evacuation 

(a)  The  lessee  agrees  that,  prior  to  operating  or  causing  to  b«  operated 
on  its  behalf  boat  or  aircraft  traffic  into  individual  designated  warning 
areas,  the  lessee  shall  coordinate  and  co«iply  with  instructions  frotn  the 
Connander,  Western  Space  and  Missile  Center  (WSMC),  the  Comnander,  Pacific 
Missile  Test  Center  (PMTC),  and  the  Cotimander,  Fleet  Area  Control  and 
Surveillance  Facility  (FACSFAC),  or  other  appropriate  nilltary  agency.  Such 
coordination  and  instruction  will  provide  for  positive  control  of  boats  and 
aircraft  operating  in  warning  areas  at  all  times. 

(b)  The  lessee  agrees  to  control  its  own  electromagnetic  emissions  and  those 
of  its  agents,  employees,  Invitees,  Independent  contractors  or  subcontractors 
emanating  fro«  individual,  designated  defense  warning  areas  In  accordance 
with  requirements  specified  by  the  Commander,  WSMC,  the  Coawnder,  PMTC,  and 
the  Comnander,  FACSFAC,  or  other  appropriate  nilitary  agency,  to  the  degree 
necessary  to  prevent  damage  to  or  unacceptable  interference  with  Department 
of  Defense  flight,  testing,  or  operations  activities  conducted  within 
individual,  designated  warning  areas.  Necessary  monitoring,  control,  and 
coordination  with  the  lessee.  Its  agents,  employees,  invitees,  independent 
contractors  or  subcontractors  will  be  affected  by  the  Commander  of  the 
appropriate  onshore  military  installation  conducting  operations  In  the 
particular  warning  area:  provided,"  however,  that  control  of  such 
electromagnetic  emissions  shall  permit  at  least  one  continuous  channel 

of  connunication  between  a  lessee,  its  agents,  employees,  invitees. 
Independent  contractors  or  subcontractors,  and  onshore  facilities. 

(Paragraph  (c)  of  this  stipulation  will  only  be  Included  in  leases  Issued 
j  for  the  following  blocks:) 

PCS  Leasing  Map  No.  6A,  Channel  Islands 


PCS  Leasing  Map  No.  6E.  Channel  Islands 


5SN89W  through  55N87W 
54N89W  through  54N87W 
S4N82W 

53N89W  through  53N86W 
52N88W  through  52N81W 
5IN87W  through  51N7eW 
50N87W  through  50N75W 
49N87W  through  49N83W 

49N81W  through  49N79W 
49N76W  through  49N75W 
48N86W  through  48N84W 
48N78W  through  48N77W 
48N75W  through  48N74W 
47N85W  through  47N84W 
47N77W  through  47N73W 
43N82W  through  43N81W 

42N82W  through  42N78W 
41N80W  through  41N78W 
40N79W  through  40N76W 
40N73W  through  40N72U 
39N77W  through  39N72W 
38N76W  through  38H72W 
37N75W  through  37N72U 
36N75W  through  36N73U 

OCS  Leasing  Map  No.  6B, 

Channel  Islands 

40N71W  through  40N70W 
39N68W 

38N68W 
37N68W 

36N68W 

OCS  Leasing  Map  No.  6D, 

Channel  Islands 

25N54W 

24N55W  through  24N53W 

23N55W  through  23N53W 

22N54W 

18N59W  through  18N56W 


17N58W  through  17N55W 

16N58W  through  16N54W 

15N58W  through  15N53W 

14N60W  through  14NS2W 
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13N60W  through  13N52W 

12NeOW  through  12N51W 

11N60W  through  UN50W 

10N60W  through  10N50W 


9N60W  through  9N58W 
8N60W  through  8N58W 


7N60W  through  7N58W 
eN60W  through  6N58W 


5N60W  through  5N58W 
4N60W  through  4N&8W 


Official  Protraction  Diagram  NI  11-10.  San  Clemente 


418  through  425 

462  through  469 

506  through  512 

550  through  555 

594  through  598 

605 

638  through  641 


648  through  649 
682  through  684 
691  through  693 
723  through  727 
734  through  737 
767  through  771 
778  through  781 


811  through  814 

821  through  825 

857 

864  through  869 

907  through  913 

960  through  957 

994  through  1001 


Official  Protraction  Diagram  NH  11-1,  Bushnell  Knoll 


21  through  29 
65  through  73 
109  through  117 


153  through  161 
197  through  205 
241  through  249 


285  through  293 
329  through  337 
554  through  556 


(c)  The  lessee,  recognizing  that  mineral  exploration  and  exploitation  and 
recovery  operations  of  the  leased  areas  of  submerged  lands  can  Impede  tactical 
military  operations,  hereby  recognftes  and  agrees  that  the  United  States 
reserves  and  has  the  right  to  temporarily  suspend  operations  of  the  lessee 
under  this  lease  in  the  Interests  of  national  security  requirements.  Such 
temporary  suspension  of  operations.  Including  the  evacuation  of  personnel 
and  appropriate  sheltering  of  personnel  not  evacuated  (appropriate  shelter 
shall  mean  the  protection  of  all  lessee  personnel  for  the  entire  duration 
of  any  Department  of  Defense  activity  from  flying  or  falling  objects  or 
substances)  will  come  Into  effect  upon  the  order  of  the  Regional  Manager  (RM) 
after  consultation  with  the  Comnander.  WSMC.  Vandenberg  Air  Force  Base,  or 
other  appropriate  military  agency,  or  higher  authority,  when  national  security 
Interests  necessitate  such  action.  It  Is  understood  that  any  temporary 
suspension  of  operations  for  national  security  may  not  exceed  72  hours; 
however,  any  such  suspension  may  be  extended  by  order  of  the  RM.  During 
such  periods,  equipment  may  remain  in  place. 

Stipulation  No.  4— Hold  Harmless 

Whether  or  not  compensation  for  such  damage  or  Injury  might  be  due  under  a 
theory  of  strict  or  absolute  liability  or  otherwise,  the  lessee  assumes  all 
risks  of  damage  or  Injury  to  persons  or  property  which  occurs  in.  on.  or 
above  the  Outer  Continental  Shelf,  to  any  person  or  persons  or  to  any 
property  of  any  person  or  persons  who  are  agents,  employees,  or  Invitees 
of  the  lessee.  Its  agents.  Independent  contractors  or  subcontractors  doing 
business  with  the  lessee  in  connection  with  any  activities  being  performed 
by  the  lessee  in.  on.  or  above  the  Outer  Continental  Shelf.  If  such  injury 
or  damage  to  such  person  or  property  occurs  by  reason  of  the  activities  of 
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any  agency  of  the  U.S.  Government,  1t$  contractors  or  subcontractors,  or  any 
of  their  officers,  agents,  or  employees,  being  conducted  as  a  part  of,  or 
In  connection  with,  the  programs  and  activities  of  the  Western  Space  and 
Missile  Center,  the  Pacific  Missile  Test  Center,  or  other  appropriate 
military  agency. 

Notwithstanding  any  limitations  of  the  lessee's  liability  in  section  14  of 
the  lease,  the  lessee  assumes  the  risk  whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act  or  omission,  regardless  of  negligence 
or  fault,  of  the  United  States,  Its  contractors  or  subcontractors,  or  any  of 
their  officers,  agents,  or  employees.     The  lessee  further  agrees  to  indemnify 
and  save  harmless  the  United  States  against  all   claims  for  loss,  damage,  or 
Injury  sustained  by  the  lessee,  and  to  indemnify  and  save  harmless  the 
United  States  against  all  elaiie  for  loss,  dawge,  or  injury  sustained  by 
agents,  employees,  or  InvitMl  of  tht  lessM,  its  agents,  or  any  indeptndent 
contractors  or  subcontractors  dcina  business  with  the  lessee  in  connection 
with  the  programs  and  activities  of  the  afortnentioned  iilitary  Instillations 
and  agencies,  whether  the  same  be  caused  in  whole  or  in  part  by  the  negligence 
or  fault  of  th«  United  States,  its  contractors  or  subcontractors,  or  any  of 
their  officers,  agents,  or  employees  and  whether  such  claims  might  be  sustained 
und«r  theories  of  strict  or  absolute  liability  or  otherwise. 

Stipulation  ho.   5— Transportation  of  Hydrocarbon  Products 

(a)  Pipelines  will  be  required:     (1)  if  pipeline  rights-of-way  can  be 
dettrmined  and  obtained;     (2)  if  laying  of  luch  pipelines  is  Uchnolofllcally 
feasible  and  environeientally  preferable;  and  (3)  if,  in  the  opinion  of  the 
lessor,  pipelines  can  be  laid  without  net  social  loss,  takinfl  into  account 
any  increwntal  costs  of  pipelines  over  alternative  ivthods  of  transportation 
and  any  increawntal  benefits  in  the  form  of  increased  environnntel  protection 
or  reduced  multiple-use  conflicts.    The  lessor  specifically  reserves  the 
right  to  require  that  any  pipeline  used  for  transport1n9  production  to  shore 
be  placed  in  certain  designated  managemnt  areas.     In  selecting  the  mans  of 
transportation,  consideration  will  be  given  to  any  recoumendation  of  the 
Pacific  Regional  Technical  Working  Group  with  the  participation  of  Federal, 
State,  and  local  governments  and  the  industry. 

(b)  Following  the  development  of  sufficient  pipeline  capacity,  no  crude  oil 
production  will  be  transported  by  surface  vessel  from  offshore  production  sites, 
except  In  the  case  of  emergency.     Detenainations  as  to  amrgency  conditions  and 
appropriate  responses  to  these  conditions  will  be  mde  by  the  Regional  Manager. 

(c)  Where  the  three  criteria  set  forth  in  the  first  sentence  of  this 
stipulation  are  not  met  and  surface  transportation  must  bo  wployed,  all 
vessels  used  for  carrying  hydrocarbons  to  shore  fro«  the  leased  area  will 
conform  with  all  standards  established  for  such  vessels,  pursuant  to  the 
Ports  and  Waterways  Safety  Act  of  1972  as  amended  (33  U.S.C.  1221.  et  seq.). 


Stipulation  No.  6— Wells  and  Pipelines 
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(a)  Wells.  Subsea  wellheads  and  temporary  abandonments,  or  suspended 
operations  that  leave  protrusions  above  the  sea  floor,  shall  be  protected, 
if  feasible,  in  such  a  manner  as  to  allow  commercial  trawl  gear  to  pass 
J!""*!^.**™^^"™  without  snagging  or  otherwise  damaging  the  structure  or 
the  fishing  gear.  Latitude  and  longitude  coordinates  of  these  structures, 
along  with  water  depths,  shall  be  submitted  to  the  Regional  Manager.  The 
coordinates  of  such  structures  will  be  determined  by  the  lessee  utilizing 

♦  9^  41   "^  navigation  systems  with  the  accuracy  of  at  least  i50  feet 
At  cOO   miles. 

(b)  Pipelines.  All  pipelines,  unless  burled,  Including  gathering  lines. 
Shall  have  a  smooth-surface  design.  In  the  event  that  an  irregular  pipe 
surface  Is  unavoidable  due  to  the  need  of  valves,  anodes,  or  other  structures. 
those  irregular  surfaces  shall  be  protected  in  such  a  manner  as  to  allow 
trawl  gear  to  pass  over  the  object  without  snagging  or  otherwise  damaging 

the  structure  or  the  fishing  gear. 

Stipulation  No.  7— Fisheries  and  Wildlife  Training  fnaram 

.^l*^*?rSlli  «''"*  ^"  **!  «P^o"t1on  and  developmeot  plans,  submitted 
under  30  CFR  250.34,  a  proposed  fisheHes  and  wildlife  trainino  program  tor 
review  and  approval  by  the  Regionar Manager.  The  training  program  ihall  be 
for  al  personnel  involved  In  exploration,  developaient,  and  production 
operations,  and  for  platform  and  sherebased  supervisors.  The  purpose  of  the 
trtlning  program  shall  be  to  famlllartie  persons  working  on  the  project  of 
the  value  of  the  coaercial  fishing  industry,  the  methods  of  offshore  fishing 
operations,  the  poUntlal  conflicts  between  fishing  operations  and  offshore 
011  and  gas  activities,  the  locations  of  marine  mamial  and  bird  rookery  sites 
in  the  area,  the  locations  of  gray  whale  and  other  endangered  whale  migration 
I®":?**  IL'^  •™'l  *?•  "''om'  abundance  and  sensitivities  of  these  animals 
to  disturbance,  and  the  Federal  laws  that  have  been  established  to  protect 
endangered  and  threatened  species  from  harassment  er  Injury.  Additionally. 
^.l!'!*f  •?*^'  1"''"*  ^"  **^  training  program  required  above,  infonntien 
on  the  behavior  of  gray  wha  es  mlaretion  and  how  to  avoid  conflicts  with  this 
migration.  The  program  shall  be  formulated  and  iavlemented  by  qualified 
Instructors.  ' 

Stipulation  No.  i— Hazardous  Waste 

(This  stipulation  will  be  Included  In  leases  issued  for  the  following  blocks:) 

(•)  PCS  Leasing  Map  No.  <i;  34N47W. 

SeU!  \i&  ficags:  ffu;";a28;°^""-  ^°"'~-  ^^«*'  ^^''^~'  ^^^^^^ 

(e)  PCS  Leasing  Map  No.  60;  26H47W,  2SN49H.  25N48W.  24N60W. 
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Prior  to  any  drilling  activity  or  the  construction  or  placetnent  of  any  structure 
for  exploration  or  development  on  the  lease,  including  but  not  limited  to  well 
drilling  and  pipeline  and  platform  placement,  hereinafter  In  this  stipulation 
referred  to  as  'operation,'  the  lessee  shall  Investigate  the  potential  existence 
of  any  radioactive  waste,  munitions,  or  toxic  chemical  waste  on  the  lease. 
This  Investigation  shall  consist  of  examination  of  data  acquired  In  the 
course  of  the  shallow  geologic  hazard  survey  as  conducted  in  accordance 
with  the  current  Notice  to  Lessees  Issued  by  the  Regional  Manager  (RM)  and 
examination  of  the  dump  site  records.  This  survey  shall  be  over  an  accept- 
able grid  and  shall  employ  a  magnetometer,  water  depth  recorder,  and  dual 
side  scan  sonar  or  other  ec)uip*nent  as  determined  necessary  by  the  RM.  If 
the  results  of  the  survey  indicate  the  presence  of  such  dumped  materials, 
further  Investigation  as  to  their  nature  may  be   required.  A  report  of  this 
investigation  shall  be  included  in  the  shallow  geologic  hazards  survey  report. 

If  the  presence  of  dumped  material  is  established,  the  lessee  shall: 

(1)  locate  the  site  of  the  operation  so  as  not  to  disturb  the  material; 

(2)  conduct  the  operation  In  a  manner  that  minimally  disturbs  the  ocean 
floor  (e.g.,  dynamically  positioned  drilling  vessel);  or  (3)  establish  to 
the  satisfaction  of  the  RM,  on  the  basis  of  further  Investigation,  that 
disturbance  of  the  material  would  not  result  in  any  adverse  effects  on  the 
human  or  marine  environments. 

Stipulation  No.  9--Protectior  of  Important  Biological  Resources 

(The  following  part  of  this  stipulation  will  be  included  on  leases  issued  on 
blocks  listed  under  (1)  and  (11)  below:) 


PCS  Leasing  Map  No.  6E,  Channel  Islands 


(1)  PCS  Leasing  Map  No.  6A,  Channel  Islands 


54N82W 

52N85W  through  52N84W 

52N82W 

51N85W 

51N8PW  through  51N79W 

51N77W  through  51N72W 

50N86W  through  5PN84W 

5CN82W  through  5GN81W 


50N78W  through  5PN77W 

49N83W 

49N81W  through  49N79U 

49N74W 

48N84U 

48N73W  through  48N72W 

47N77W  through  47N72W 

43N82H  through  43N81W 


PCS  Leasing  Map  No.  6B,  Channel  Islands 


51N62W 

50N62W 

49N66W  through  49N65W 

49N61W  through  49N59W 

4eN71W  through  48N67W 


48N65W  through  48N64W 

47N68W  through  47N63W 

46N62W 

44N54U 

37N55W  through  37N53W 


(11)  CCS  Leasing  Map  No.  6D.  Channel  Islands 


16N58U  through  16N57W 
16N58W  through  15N55y 


13N59W  through  13N54W 
12N60W  through  12N54W 


42N82W  through  42N78W 
41N8CW  through  41N78W 
4PN79W  through  4PN76W 
40N73W  through  40N72W 
39N77W  through  39N74H 
38N76W  through  38N72U 
37N75W  through  37N73W 


36N55U  through  36N53W 
35N54W  through  35NS3W 
34N54W  through  34N40W 
33N52W  through  33N5GU 
32NS1U  through  32N5PW 


11N6PW  through  11N55W 
1CN6CH  through  1PN55W 


9N6PW  through  9N58W 
8N59W  through  8N58W 


7N59W  through  7N58W 


6N58W 


Official  Protraction  Diagram  NI  11-lC,  San  Clemente 


418  through  421 
462  through  465 


506  through  510 
550  through  554 


594  through  598 
638  though  641 


(a)  The  lessee  shall  be  required  to  maintain  state-of-the-art  oil  spill 
containment  and  cleanup  equipment  (in  accordance  with  the  requirements  of  the 
previously  agreed  upon  U.S.  Coast  Guard  (USCG)  Notice  No.  5740)  onsite  and  in 
the  vicinity  of  exploratory  drilling  and  development  and  production  operations. 
In  addition,  suitable  means  of  deployment  and  personnel  trained  in  deployment 
and  use  of  this  equipment  must  be  available.  Such  deployment  for  exploration, 
development,  and  production  operations  shall  have  the  capability  of  imnediate 
Initiation  of  oil  spill  containment  and  cleanup. 

(The  following  part  of  this  stipulation  will  be  Included  in  leases  issued 
on  blocks  listed  under  (1)  above:) 

(b)  In  the  case  of  spills  larger  than  can  be  contained  by  equipment  on  exploration 
vessels  or  production  platforms,  the  lessee  shall  maintain  state-of-the-art 
equipment  on  the  vessels  which,  based  on  the  proximity  to  the  Channel  Islands 
National  Marine  Sanctuary,  are  capable  of  responding  to  a  request  for  assistance 
and  being  on  the  scene  within  2  to  4  hours  of  the  request  If  local  conditions 
permit.  The  lessee  shall  install  on  exploration  vessels  and  production  platforms 
real-time  monitoring  capability  to  assist  the  USCG  In  acquiring  meteorological 

and  oceanographic  data  necessary  to  make  accurate  predictions  of  the  trajectory 
of  oil  spills.  This  Information  shall  support  oil  spill  containment  and  cleanup 
operations.  When  a  spill  greater  than  1  barrel  occurs,  the  lessee  shall  notify 
the  California  Office  of  Emergency  Services  within  24  hours  of  such  a  spill, 

(The  following  part  of  this  stipulation  will  be  Included  In  leases  Issued 
on  blocks  listed  under  (11)  above:) 

(c)  Development  and  production  operations  will  be  required  to  Include  the 
capability  to  automatically  detect  the  loss  of  oil  and  gas  at  any  time. 

Stipulation  No.  10--Test1n9  of  Oil  Spill  Containment  Equipment 

The  lessee  shall  conduct  semiannual  full-scale  drills  at  the  request  of  the 
lessor  for  platforms  and  operator-control le<1  contracted  cleanup  vessels  for 
deploying  equipment  1n  open  water  to  test  the  equipment  and  the  contingency 
plan.  These  drills  must  Involve  ill  primary  equipment  identified  In  the  oil 
spill  contingency  plans  as  satisfying  Outer  Continental  Shelf  Operating  Order 
No.  7.  At  least  two  of  these  drills  shall  Include  the  primary  equipment  controlled 
and  operated  by  the  appropriate  cooperative.  These  drills  will  be  unannounced  and 
held  under  realistic  environmental  conditions  In  which  deployment  and  operations 
can  be  accomplished  without  endangering  safety  of  personnel.  Representatives 
of  the  U.S.  Coast  Guard,  Minerals  Management  Service,  and  California  Coastal 
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Cornnission  may  be  present  as  observers.     The  lessor's  Inspectors  will 
frequently     nspect  oil  and  gas  facilities  where  oil   spill  contalnnent  and 
cleanup  equipment  are  maintained  In  order  to  assure  readiness. 

Stipulation  No.    11— Onshore  Oil   ProcesMnq 


^^.11  ^l!*  ^!9^°''«'  "a"«ger  shall  determine.  In  cooperation  and  partlclpati 
witn  the  State,  what  further  action  needs  to  be  taken  In  regard  to  the  le 


aw. 
cqulred. 
on 
essee's 


Stipulation  No.    12— Protection  of  Conwerclal   Fisheries 

l*,Ll!!tJ"'r'  ?P«'"»^°'"(s).  subcontr«ctor(s).  and  all  personnel  involved  In 

conf?ict    Lifwpin  tEr"^'  ^"J,  P'^'^"«^°"  ope'-stlons  shall  endeavor  to  »,1nlH,ize 
conflicts  between  the  oil  and  gas  industry  and  the  conwerclal  fishing  industry. 

Prior  to  submitting  •  plan  of  exploration  or  development  to  the  lessor, 
appropriate  oil  and  gas  personnel  shall  contact  potentially  affected  coBinerclal 

s     ?^a     ti-U""H'^''.Tr^*^'"  *°  ''^"""  P°*"*^»1  conflicts  wlthT^ 
sit  ng.  timing     and  Methods  proposed.     Through  this  consultation  the  lessee 
shall  assure  that,  whenever  feasible,  exploritory  and  developinMt  act  vlt^s  are 
co«vatible  with  seasonal  fishing  operations  and  i^^^  not  result  In  Sem^nenlw 
barring  cownerclal   fishing  fro*,  lo-portant  fishing  grounds.  Penw^ently 

1  tur'!,l\\T  °l  ^"^  ""^"J^°"  "^"hed  during  this  consultation  process  and 
a  discussion  of  any  unresolved  conflicts  shall  be  Included  In  the  Plan  of 
l?»l°?,'l°\°'  D*^«1°P««/P™<l"ct1on.     The  lessee  shall  senS  a  copySf  the 
ISthl  «^  nl'*  r  °^  Develop«nt/Product1on  to  the  fisheries  llaslon  office 
l«.or  t^^.  iL';!''"'°"  ?^^^'?  '^  ^^  ""•  ^^'^  *"«>  «™  submitted  to  the 
]pj"val  prices  "^      "^    "*  *""  '°™"'*  "  P"'"*  °^  **"  ^•"°'-*»  P1" 

In  accordance  with  30  CFR  250.34-l(b)(l).  copies  of  such  plans  are  sent  to 
appropriate  State  agencies,  such  as  the  California  State  Lands  Conmlsslon 
California  Department  of  Fish  and  Gaw.  and  the  Cal1for,,1a  CoastSTco^^ssion. 

^Li'"  '^ni'^"!*'':/^'  '""*  ^^»"  ^^°^  ^"  the  Plan  of  Exploration  or 
Stln  ?S^'?K!r^"r^°",'=l*'  ""^  *"PP'^  ^°*^  operation  routes  which  will  be 
!S^i°  ■^"^"'^"  Impacts  to  conmercial  fishing,  marine  nannals.  and  endana.ri.rf 
and  threatened  species.     Conflicts  foreseen  In  the  plannl^stages  or  thSf 
develop  later  shall  be  resolved  whenever  feasible  and  as  qSllklJIs  JosslMe. 
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(c)  The  lessee  also  shall   Include  In  the  Plan  of  Development/Production 
analyses  of  the  effects  of  Its  operations  on  the  allocation  and  use  of  local 
dock  space  by  fishing  boats  and  crew  and  supply  boats.     These  analyses 
shall  Include  present  (baseline)  uses,  predicted  oil  and  gas  uses  which 

ncrease  the  level  of  demand,  and  an  assessment  of  Individual  and  cumulative 
impacts.     Conflicts  foreseen  In  the  planning  stages  or  that  develop  later 
Shall  be  resolved  whenever  feasible  and  as  quickly  as  possible. 

(d)  The  lessee  shall  be  required  to  employ  Jack-up  drilling  rigs  for  drilllnc 
exploratory  wells  In  primary  coemercial   fishing  trawl  grounds  as  determined  by 
the  Regional  Manager  (RM)  when  water  depths  are  275  feet  or  less.     The  RM  may 
approve  other  drilling  vessels  when  geological  or  bottom  conditions  prohibit 
the  use  of  jack-ups.     When  considering  the  use  of  other  drilling  vessels,  the 
W  will  consult  with  the  California  Department  of  Fish  and  Game  to  determine 
the  effects  of  the  vessels  on  conaercial  fishing. 

(e)  All  activities  associated  with  exploration  and  development  operations 
shall  be  conducted  to  avoid  the  creation  of  obstacles  to  coamercial  fishing 
operations.     If  the  RM  has  reason  to  believe  that  the  site  has  not  been 
adequately  cleared,  additional  surveys  shall  be  required  to  detect  the 
location  of  any  obstacles  to  conwerclal  fishing. 

Stipulation  No.   13- 


•Protectlon  of  Marine  Biota 

a 


All  drilling  muds  discharged  from  exploration  and  development  and  production 
operations  must  contain  only  those  components  approved  by  the  U.S.  Environmental 
Protection  Agency  In  accordance  with  National  Pollutant  Discharge  Elimination 
System  permits  issued  for  this  lease. 

When  drilling  fluid  discharges  are  proposed  within  1000  meters  of  Areas  of  Special 
Blologica  Significance,  a  National  Marine  Sanctuary,  or  other  sensitive  areas 
"h  .i?Ii™^"5?  ^A   *5?  "^Slonal  Manager,  the  lessee  shall  Include  the  results  of 
a  drilling  fluids  dispersion  model  for  anticipated  discharges  in  a  Plan  of 
Exploration  or  Development/ Product  Ion. 

Stipulation  No.  M— Disposal  of  Drilling  Discharges 

(This  stipulation  will  be  Included  in  leases  Issued  on  the  following  blocks:) 

PCS  Leasing  Map  No.  6D.  Channel  Islands 


16N58W  through  16N57W 
15N58W  through  15N55W 
14N59W  through  14N54W 


13N59W  through  13N54W 
12N60W  through  12N54W 


PCS  Leasing  Map  No.  6E.  Channel  Islands 

9N60W  through  9N58W     7N59W  through  7N58W 
8N59W  through  8N58W 


11N60W  through  11N55W 
10N60W  through  10N55W 


6N58W 
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Official  Protraction  Diagram  NI  11-10.  San  Clemente 


CCS  Leasing  Hap  No.  6D,  Channel  Islenas 


418  through  421 
462  through  465 


506  through  510 
550  through  554 


594  through  598 
638  through  641 


The  Regional  Manager  (RM)  may  require  the  lessee  to  modify  muds  and  cutting 
discharge  operations  or  transport  the  material  to  disposal  sites  approved 
by  the  U.S.  Environmental  Protection  Agency  (EPA).  After  consultation  with 
the  EPA,  the  RM  shall  determine  the  method  of  disposal  based  upon  review  of 
the  data  obtained  from  the  surveys  and  studies  established  pursuant  to 
Stipulation  No.  1  and  from  other  relevant  sources  of  information. 

Stipulation  No.  15--Su5pens1on  of  Operations 

(This  stipulation  will  be  included  in  the  leases  Issued  for  the  following 
blocks  in  water  depths  of  400-900  meters:) 


OCS  Leasing  Map  No,  6A, 

Channel 

Islands 

49N79W 

41N80W  through 

55N89W  through  55N87W 

49N80W 

through 

41N78W 

54N89W  through  54N87W 

49N76W 

through 

49N72W 

40N79W  through 

40N76W 

53N89W  through  53N86W 

48N86W 

through 

48N85W 

39N77W 

through 

39N75W 

52N88W  through  52N83W 

48N75W 

through 

48N72W 

38N76W 

through 

38N74W 

51N87W  through  51N80W 

47N85W 

through 

47N84W 

37N75W 

through 

37N74W 

51N77W  through  51N72H 

43N82W 

through 

43N81W 

36N75W 

through 

36N73W 

50N87W  through  50N72W 

42N81W 

through 

42N79W 

49N87W  through  49N83W 

OCS  Leasing  Map  No.  6B, 

Channel 

Islands 

34N52W 

through 

51N70W 

39N54W 

34N40W 

50N71W  through  50N70W 

38N55W 

through 

38N54W 

33N51W 

through 

33N40W 

49N71W  through  49N70W 

37N68W 

32N51W 

48N71W  through  48N69W 

37N55H 

through 

37N54W 

32N46U 

through 

32N40W 

42N54W  through  42N53W 

36N68W 

31N42W 

through 

31N4CW 

41N54W  through  41N53W 

36N54W 

30N41W 

through 

30N40W 

40N54W  through  40N53W 

35N53W 

OCS  Leasing  Map  No.  6C. 

Channel 

Islands 

27N34W 

20N31U 

through 

33N39W 

27N38W 

through 

20N28W 

32N39W  through  32N38W 

26N37W 

through 

26N33W 

19N30W 

31N39W  through  31N37W 

24N34W 

through 

24N31W 

16N32W 

through 

16N31W 

30N39W  through  30N36W 

23N34W 

through 

23N30W 

29N39W  through  29N36W 

22N32W 

through 

22N29W 

28N39W  through  28N35W 

21N31W 

through 

ZIN28W 

19 


29N40W 

26N49W 

24N50W  through  24N48W 

23N50W  through  23N48W 

22N49W  through  22N47W 

21N48W  through  21N47W 

2IN42W 


18N59W 

17N58W 

16N58W  through  lenSlV 

15N56W 

14N55W 

13N54W  through  13N52W 

12N54U  through  12N51W 


nM55W  through  nN54W 
11N52W  through  ilN5Ck 
10N55W 
ION  501. 


OCS  Leasing  Map  No.  6E,  Channel  Is'crCs 

eN60H  through  8N59W     7N6CW  through  7N59W     6r;e9w  th-^ugh  6N58W 

Official  Protraction  Ciagram  M  n-:c,  San  Clemefte 


421 
465 

510 


555 
S94 
595 


639 
640 
641 


The  Director  shall  suspend  or  temporarily  prohibit  production  or  any  other 
operation  or  activity  pursuant  to  this  lease  if  such  suspension  or  cessation 
of  operations  or  activities  is  necessary  to  coniplete  operations  or  activities 
described  in  a  development  and  production  plan  approved  by  the  Regional  Manager 
pursuant  to  30  CFR  part  250.34. 

Stipulation  No.  16— Protection  of  Mackerel  Fishery  in  San  Pedro  Bay 

(This  stipulation  will  be  Included  in  leases  issued  for  the  following  blocks: 
Leasing  Map  No.  6B:  34N40W,  33N40W;  Leasing  Map  No.  6C:  34N39k,  34N38W, 
33N39W,  33N38W.  32N39W,  32N38W.  32N37lJ.  31N37UJ 

(a)  The  lessee  shall  be  required  to  employ  Jack-up  drilling  rigs  for  drilling 
exploratory  wells  as  determined  by  the  Regional  Manager  (RM)  when  water  depths 
are  275  feet  or  less.  The  RM  may  approve  other  drilling  vessels  when  geological 
or  bottom  conditions  prohibit  the  use  of  jack-ups.  When  considering  the  use 

of  other  drilling  vessels,  the  RM  will  corsult  with  the  Califorria  Department 
of  Fish  and  Game  to  determine  the  effects  of  the  vessels  on  coemercial 
fishing. 

(b)  Lessees  shall  not  employ  pendant  buoys  on  drniing  vessels  or  shall  place 
pendant  buoys  at  a  depth  sufficient  to  avoid  conflict  with  the  mackerel  fishery 
on  these  blocks.  Anchor  patterns  will  be  designed  to  minimize  displacement 
area. 

Stipulation  No.  17--Protection  of  Air  Quality 

Lessees  shall  comply  with  the  following  requirements'  until  the  Minerals 
Management  Service  completes  rulemaking  proce<Jures  concerning  air  Quality 
regulations  applicable  to  oil  and  gas  operations  on  the  Outer  Continental 
Shelf  off  California.  Any  revisions  to  the  current  air  quality  rules  will 
be  applied  to  all  exploratory  and  develcpment/production  operations  on  leases 
issufd  as  a  result  of  this  sale. 
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(b)  The  lessee  shall  provide  the  PM  with  the  schedule  and  location  cf 
proposed  exploration  activities  at  least  2  months  in  advance  of  the 
activities. 

(c)  For  all  plans  of  development/prodiictlon.  the  lessee  shall  provide  1n 

*  "^""rj?^^'^'^*^  '^  ^^e  ''^.  «"  pvaluation  of  the  impacts  of  emissions  of 
hl^   and   VOC  on  onshore  concentrations  cf  NOp  and  0,. 

(q)  For  development/production  facilities  and  for  oil  transport  vessels 

for  No'^^nftnr*?/^^f''rK'^;.^^oJ"'"  '^'"  '"^^^   "^^^°^  technologies 
rPM,H^n  i  ?   dentified  by  he  RM,  or  apply  other  control  meesLres  that 
result  in  equivalent  emission  limitations.  The  lessee  shall  use  only  those 
poiut ion  control  technologies  which  can  be  approved  by  the  USCG.  the  ABS 
and/or  other  agencies,  as  appropriate.  .   «r  uo, 

■l^^J^nJ"''**  ^^'"  '''^**"  ^^^^   available  control  technology,  approved 
by  th.  RM  and  by  the  USCG.  the  ABS.  and/or  other  agencies,  as  appropriate, 
to  reduce  VOC  emissions  resulting  from  the  transfer  of  oil  from  storage 
Tacmties  to  i   transport  vessel. 

1 4 .  Information  to  Lessees. 

...   ^«'   Information  on  MQu  with  DOT  or  Pipelines.  Bidders  are 
?ntl  .  ul!!!*  the  Departrcnts  of  Interior  and  Transportation  have  entered 

r^?,?i^'""^*  °^U^<Je^stand1ng  dated  May  6,  1976.  concerning  the  design, 
Installation  operation,  and  wintenance  of  offshore  pipelines   Bidders 
pipeHnes"'        Departments  for  regulations  applicable  ?o  offshorl 

(b)  Infonration  on  Unitization.  Bidders  are  advised  that  1n 
accordance  w1th-section  16  of  each  lease  offered,  the  lessor^y  requ  re 

thi'w!.   ??r'I'  ""^"'  •  r"^*'  P°°^^"9'  °''  "^^^ll'^S  agreement,  and  that 
the  lessor  will  give  particular  consideration  to  requiring  unitization  In 

diffe""  royaltrra?:."""  """°^^^  ""'''''''   ^^°  °^  "^^  leasefwUh^" 

in  n.r.nr,lh^r^l^°"^''?'  °?  ^"''^^ar.  j-ljses.  For  those  blocks  identified 
MrtSf^'I  '^  J^J   "having  lease  ternis-iJTtF  an  initial  period  of  10  year. 
bidders  are  advised  that  pursuant  to  30  CFR  25C. 34.1(a)(3) .  the  lessee  shall 
submit  to  the  Minerals  V^nagement  Service  (ms)   either  an  exjlor  t  on  p  an 
IP.tp'!^:   statement  of  exploration  Intention  prior  to  the  end  of  the  ninth 
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(d)  Infonr,at1on  on  Affirmative  Action.   Revision 
of  Labor  regulations  of  Affirmative  Action  requlreronts  for 
contractors  (Including  lessees)  have  been  deferred,  pending 
regulations  (see  Federal  Register  of  August  25.  1981.  at  46 
Should  changes  become  effective  at  any  time  before  the  Issua 
resulting  from  this  sale,  section  18  of  the  lease  form  (Form 
August  1982).  would  be  deleted  from  leases  resulting  from  th 
addition,  existing  stocks  of  the  Affirmative  Action  fonw  de 
paragraph  5  of  this  notice  contain  language  that  would  be  sl 
the  revised  regulations  at  41  CFR  60-1.5(a)(n  and  60-1  7(a; 
the  Issuance  of  revised  versions  cf  Forms  1140-7  and  lKC-8, 
Form  1140-7  (June  19E2)  and  Form  1140-8  (June  1982)  will  net 
otherwise  acceptable  bid,  and  the  revised  regulations'  requi 
deemed  to  be  part  of  the  existing  AfMmiative  Action  forms. 

(e)  Irforwiation  on  Navigation  Safety.  Surface  occupancy  or  other 
activities  which  would.  In  the  opinion  of  the  U.S.  Coast  Guard  (USCG),  create 
a  hazard  to  vessel  traffic  may  be  restricted  or  subject  to  other  regulatory 
measures  under  the  USCG's  authority.  Such  areas  include,  but  are  not  limited 
to.  vessel  safety  fairways,  precautionary  areas,  or  vessel  traffic  separation 
^V^fa^.X   established  by  the  USCG  pursuant  to  the  Ports  and  Waterways  Safety  Act 
of  1972  as  amended  33  USC  1221.  et  seq.).  These  types  of  routing  measures 
exist  and  additional  ones  are  presently  being  considered  within  the  proposed 
sale  area.  According  to  the  rules  and  regulations  of  the  Eleventh  Coast  Guarc 
District,  permanent  surface  structures  will  not  be  permitted  In  vessel  traffic 
lanes  or  associated  buffer  zones.  Further,  temporary  exploratory  wells  will 
not  be  permitted  in  the  lanes  and  will  not  be  permitted  In  the  buffer  zones  if 
the  location  of  the  proposed  drilling  1s  found  by  the  USCG  to  pose  an 
unacceptable  hazar*  to  navigation. 

(f)  Information  on  U.S  Army  Corps  of  Engineers  Permits.  The  U  S 
Army  Corps  of  Engineers  permits  are  required~for  construction  of~any  artificial 
islanos.  insta nations,  and  other  devices  permanently  or  temporarily  attached 

^Lt?!^''!?  ?  I°^u*^nr?",  **'!  °V**''  (^"tinental  Shelf  (DCS)  in  accordance  with 
section  4(e)  of  the  OCS  Lands  Act.  as  amended. 

(g)  Information  on  Protection  of  Marine  Wanrials. 

(1)  Activities  which  result  ir  harm  to.  or  which  jeopardize 
an  endangered  species,  including  the  gray  whale,  shall  be  prohibited  by 
appropriate  Federal  officials  acting  pursuant  to  the  Endangered  Species  Act 
and  the  Marine  Mammals  Protection  Act. 

(2)  Aircraft  should  operate  to  reduce  effects  of  aircraft 
disturbances  on  seabird  colonies  and  wr1ne  manrwls.  Including  migrating 
gray  whi  es.  consistent  with  aircraft  safety,  at  distances  from  the  coastline 
t       ?  *]ric'^'^*S  !?■■  ^^V^i^   •!::«"  Identified  by  the  U.S.  Fish  and  Wildlife 
Serv  ce  (FWS).  National  Marine  Fisheries  Service,  and  the  California  Departnert 
of  Msh  and  Game  (CDFG).  A  minimum  altitude  cf  1,000  feet  is  reconmenaed 

near  the  Channel  Islands  National  Marine  Sanctuary  to  minimize  potential 
disturbances.  The  CDFG  and  FWS  reconmend  rinimum  altitude  restrictions  over 
many  of  the  rookeries  and  colonies. 
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(h)  Information  on  Protection  of  ConinerclaT  Fishing.  The  mS 
will  be  In  close  contact  with  affected  harbor  districts  In  reviewing  analyses 
of  the  effects  of  oil  and  gas  operations  on  the  allocation  and  use  of  local 
dock  space  by  fishing  boats  and  crew  and  supply  boats.  These  analyses  will 
be  included  In  subsequent  environmental  documents  prepared  by  the  ms. 

(1)  Infonnatlon  on  Protection  of  Biologically  Significant  Areas. 
Prior  to  Invoking  Stipulation  No.  1,  the  Regional  Manager  (Rm)  will  consult 
with  the  California  Department  of  Fish  and  Game  on  the  biological  stipulation. 
Such  consultation  will  address  the  blocks  which  will  be  surveyed  and  the 
classes  of  biota  to  be  considered.  Special  consideration  will  be  given  to 
the  following  blocks  located  on  the  Tanner  and  Cortez  Banks: 


PCS  Leasing  Map  No.  6D,  Channel  Islands 


16N58W  through  16N57W 

15N58W  through  15N55W 

14N59W  through  14N54W 

13N59W  through  13N54W 


12N60W  through  12N54W 
11N60W  through  IINSSW 
10N60W  through  10N55U 


PCS  Leasing  Map  No.  6E,  Channel  Islands 

9N60W  through  9N58W 
8N59W  through  8N58W 

Pfficlal  Protraction  Diagram  M  11-10.  San  Clemente  , 


7N59U  through  7N58U 
6N58W 


418  through  421 
462  through  465 


506  through  510 
550  through  554 


594  through  598 
638  through  641 


(J)  Information  on  Coastal  Fisheries.  Lessees  proposing  operations 
In  areas  of  coastal  fisheries  should  design  their  operations  to  tilnlnlze  conflict' 
with  these  fisheries.  These  iieasures  nay  include  (a)  the  use  of  •  jack-up 
drilling  vessel,  (b)  the  placeeent  of  anchors  to  lessen  area  displaced,  (c) 
the  reaoval  of  ocean  floor  protrusions  or  debris,  (d)  the  design  of  plpelaying 
operations  to  miniinlze  ocean  floor  disturbance,  (e)  the  use  of  support  vessel 
routes,  and  (f)  the  providing  to  fishermen  activity  locations  in  Loran  C 
coordinates. 

(k)  Information  on  Water  Use.  Lessees  planning  to  use  water  from 
areas  with  restricted  water  supply,  such  as  Santa  Barbara  or  Ventura  Counties, 
shall  provide  a  water  use  plan  which  describes  the  required  amounts  of  water 
and  methods  for  obtaining  it.  This  plan  shall  be  submitted  to  the  Regional 
Supervisor  with  the  submission  of  any  Plan  of  Exploration  or  Developeient/ 
Production  for  review  by  affected  Federal,  state,  and  local  government 
Agencies. 

I       (1)  Information  on  NASA  Operations.  Lessees  are  advised  that 
the  RM  will  consult  with  National  Aeronautics  and  Space  Administration 
when  Plans  of  Exploration  are  submitted  and  during  the  approval  process  on 
Applications  for  Permits  to  Drill  to  determine  possible  conflicts  with  space 
shuttle  activity.  If  conflicts  exist,  lessees  on  the  following  blocks  may 
be  restricted  as  to  timing  of  drilling  activity  and  placement  of  drilling 
equipment. 
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CCS  Leasing  Map  No.  60,  Channel  Islands 

16N57W  through  16N56W 

15N58W  through  15N55y 

14N60W  through  14N54W 

13N60W  through  13N54W 

CCS  Leasing  Map  No.  6E,  Channel  Islands 

9N60W  through  9N57W 
8N6CW  through  8N57W 
7N60W  through  7Ne7W 


12N60W  through  12N53W 
11N60U  through  11N53W 
10N60W  through  10N52W 


e^ieOW  through  6N57W 
6N6CW  throuch  5N57W 


4N60W  through  4N57W 
Official  Protraction  Dlagrar!  NI  11-10,  San  Cleinente 
Blocks 


418  through  4?4 

462  through  456 

506  through  512 

550  through  655 

594  through  598 

638  through  641 


682  through  6&4 
723  through  727 
767  thrx)ugh  770 
811  through  614 
£57 


15.  PCS  Orders.  Operations  on  all  leases  resulting  froir  tMs  sale 
will  be  conducted  in  accordance  with  the  provisions  of  all  Pacific  DCS 
Orders,  as  of  their  effective  dates,  and  any  other  applicable  DCS  Order 
as  it  becomes  effective. 


director,  IHneraTs  HanageBiert  Service 
Wlllian  D.  Bettcnberg 


Approved: 


SEP  I  2  1984 


SecTietary  Jrf  the  nrte^igr 
Wllim  Clark 


Date 
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UNITED  STATES 
DEPARTMENT  OF   THE    INTERIOR 
Minerals  Management  Service 

Outer  Continental    Shelf 
Southern  California 
Notice  of  Leasing  Systems,  Sale 


80 


Section  8(a)(8)(43  U.S.C.    1337(a)(8))   of  the  Outer  Continental    Shelf 
Lands  Act   (OCSLA)   requires  that,  at  least  30  days  before  any  lease 
sale,  a  notice  be  submitted  to  the  Congress  and  published  in  the 
Federal    Register: 


1.  identifying  the   bidding  systems   to   be   used   and  the   reasons   for 
such  use;  and  ^       i 

2.  designating  the  blocks   to   be  offered  under  each  bidding  system 
and  the  reasons  for  such  designation. 

This  notice  is  published  pursuant  to   these   requirements. 

/nrc^^c   ^  ^^^!^.^"gi ^^L^^^  ■"  ^^  "^^^-      ^"   ^^^  ^^^^^  Continental    Shelf 
^""'   Sale  80.   blocKs  will    be  offered  under  the   following  two  bidding 
systems  as  authorized  by  section  8(a)(1)   (43  U.S.C.   1337(a)(1))- 
(a)   bonus  bidding  with  a   fixed   16   2/3-percent   royalty  on  30  blocks 
and  (b     bonus  bidding  with  a  fixed  12  1/2-percent  royalty  on  all 
remaining  unleased  blocks. 

.u     ^     Bonus   Bidding  with  a  16  2/3-Percent   Royalty.     This  system 
l^  a^ithorized  by  section  8(a)(1)(A)  of  the  OCSLA.     This  system  has 
been  used  extensively  since  the  passage  of  the  OCSLA  in  1953  and  imposes 
greater  risks  on  the  lessee  than  systems  with  higher  contingency  pay- 
ments, but  may  yield  more  rewards  if  a  commercial    field  is  discovered. 
The  relatively  high  front-end  bonus   payments  may  encourage   rapid  explo- 
ration.  ^         r       «-«kiu 

,         ^^     ^     Bonus   Bidding  with  a  12  1/2-Percent   Royalty.     This  system 
1'  ^'^thor  zed  by  section  8(a)(1)(A)  of  the  UCSLA.     It  has  been  chosen 
for  certain  blocks  proposed  for  Southern  California   (Sale  80)  because 
these  blocks  are  expected  to  require  substantially  higher  exploration 
init  T'"^;  \"^  production  costs,  as  well   as  longer  times  before 
initial   production,  in  comparison  to  shallow  water  blocks.     The 

caly  developable  discovery  on  a  block  in  such  high-cost  areas  under 

LlLi  ^^l?■>       '°^'l*^  '^?^^'"  '"^"^^  ^^  ^"^  ^^^"  ^0^  the  same  blocks 
^  !vn?     L^^^:^!''","^  "^^^^^^  ^^^^"'-     ^^  ^  '-esult.  more  blocks  may 
be  explored  and  developed.     In  addition,  the  lower  royalty  rate  system 
IrJjr'^'r/?  ^"^^"'•^ae  more  rapid  production  and  higher^conomk 
profits.     It  is  not  anticipated,  however,  that  the  larger  cash  bonus 


tic3  associated  with  a   lo*er  royalty  rate  will   significantly  reduce 
competition,  since  the  higher  costs   for  exploration  and   development 
are  the  primary  constraints   to  competition. 

^-     .Sesignation  of   Blocks.      The   selection  of  blocks   to   be  offered 
unae'   the   t«.o  systems  *as   based  on  the   following  factors; 

a.  .ease   terms  on   adjacent,   previously  leased    Federal    blocKS 
were  consnered   to  enhance  orderly  development  of  each  field. 

b.  BlocKS    In  deeper  water  were  selected   for  the  12  1/2-percent 
royalty  system  based  on   the   favorable  performance  of  this   system  in 
these   h<^n-cost   a'-eas   as   evidenced   in   our   analyses. 

The  specific  blocks   tc   be   offered  under  each  system  are  as   follows: 

1.     Bonus   Bidding  with  a   16  2/3-Percent   Royalty 

PCS  Leasing  Map  No.   6A,   Channel    Islands 

43N73W   tnroujf'   40N72W 

39N72W 

37N72W 

54N82W 


PCS   Leasirj  Wap   No.    6b.   Channel    ! s  1  a n d s 


5iN63w   through   51N62ta 

S0N62iJ 

49N66*/  tnrough   49N65w 

49N6iiJ   througn    49N59W 

43N71W 

34N54*< 


PCS  Leasing  Map   No.    6C ,   Channel    Islangs 


34N38W 
34N39W 


PCS  Leasing  Map  No.   6D.  Channel   Islands 


14N57W 

UNsew 

11N6PW 

10N6PW  through    10N59* 


PCS  Leasing  Hap   No.    6E,    Channel    islands 


9N59W 
9N58H 
8N58W 


Official    Protraction   Diagram  >k3.    M   11-10,   San   Clemente 
418,    419,    462,    506,    507     ' 

I .      Bonus   Bidding  with  a    12   l/2.Percent   Royalty. 
All    remaining   unleased   blocks    1r   tnis   sa'e. 


Dir^ector,  Mifierals  Ma'nagement   ServiYe 

-iiliam   r.    BettenberR  f 

■^FP   I  ?  198/1 
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230 

35160 

507 

35161 

49CFR 
172 

35950 

173 

35950 

195 

36383 

571 

.  35380,  35503 

1011 

36384 

Proposed  Rules: 

192 

36415 

575 

35814 

50CFR 

17 

35951 

20 

36272 

663 

35955 

672 

35955 

32 

..^ 35505 

33 

35505 

652 

35021 

671 

35779 

672 

35095,  35505 

Proposed  Rutes: 

13 

35389 

U 

35389 

17 

20 

.34878, 

34879,  35031, 
35665,36415 

36290 

23 

.35390  35528 

32 

35530 

661 

SSfilfi 

LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  Ust  of  Public 

Laws. 

Last  Ust  September  5.  1984. 
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CFR  CHECKLIST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
ptiDlished  weekly.  It  Is  arranged  in  the  Ofder  of  CFR  titles,  prices, 
arxj  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  Is  now  available  for  sale  at  the  Government 
Printing  Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover 
of  the  daity  Federal  Register  as  they  become  available 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whrch  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S550 
domestic,  $137.50  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Pnnting 
Office.  Washington,  D.C.  20402.  Charge  orders  (VISA,  MasterCard, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order 
desk  at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time. 
Monday— Friday  (except  holidays). 
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13.00 
12.00 
14.00 
13.00 


1,  2  (2  Reserved) $^,00 

3  (1983  Cotnptkition  and  Ports  100  and  101) 7.00 

* 12.00 

5  Parts: 

'-"99 13  00 

1-1199  (Spadal  Supplement) None 

1200-&id,  6  (6  ReservwQ .j. 4  qO 

7  Parts: 

0-45 

4^51 

52 

53-209 

210-299 '.ZIZ......  13  00 

300-399 7  50 

«»^99 '~~Z  13  00 

700-899 ]3  QQ 

9<»-999 ZZIIIZ  14:00 

1000-1059 12  00 

1060-1119 9  50 

1120-1199 7  50 

1200-lW ZmZ  13  00 

'500-1899 4  00 

19<»-1944 14  00 

1945-€nd 13  00 

• 7  00 

SParts: 

1-199 

200-End ZZZZZZZ. 

10  Parts: 

9:199:: 14  00 


1300 
950 


200-399 
400-499.. 
S00-{nd .... 
11 

12  Parts: 

1-199 

200-299... 

300-499 .ZZZZZZ.     9.50 

500-6id 14  00 

^' 13.00 

14  Parts: 

I"'' 13  00 

*'*-'39 13  00 

>^199 7  00 

MO-1 199 13  00 

'MO-W 7  50 

15 

0-299 


1200 

12.00 

13.00 

750 

9.00 
14.00 


300-399 ,3 


7.00 
00 


Jon. 
Jon. 
Jon. 

Jan. 
Jon. 
Jon. 

Jon. 
Jon 
Jan 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon 

Jon. 
Jon. 

Jon. 
Jon. 
Jon. 
Jon. 
Apr 

Jon. 
Jon. 
Joi. 
Jan. 

Jon. 

Jon. 
Jon. 
Jon. 
Jon. 
Jon 

Jon 
Jon. 


1984 
1984 
1984 

1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
19R4 
1984 
1984 
1984 
1984 

1984 
1984 

1984 
1984 
1984 
1984 

1984 

1984 
1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 

1984 
1984 


Title  pric, 

400-6id 12.00 

16  Parts: 

0-149 9  00 

1 50-999 _ 9.50 

1000-£nd 13  00 

17  Parts: 

*'-239 ,4.00 

240-6k1 „ _ 13  00 

18  Parts: 

*  1  - 1*9 -„ 12.00 

'150-399 15  00 

400-£nd 6.50 

■»• 8  50 

20  Parts; 

1-399 „..„ 7.50 

*00^9</ 13  00 

SOO-End 14  00 

21  Parts: 

1-99 9.00 

100-169 1200 

170-199 1200 

200-299 4  25 

300-499 ;.;..;  uoo 

500-599 „ 13  00 

600-799 6  00 

800-1299 9  50 

1300-End .■.";■  600 

22 17.00 

23 13.00 

24  Parts: 

0-199 8.00 

•200-499 14  00 

500-699 6  00 

700-1699 12.00 

1700-End 9  50 

25 14.00 

26  Parts: 

§§  1  0-1  169 14  50 

§§  1.170-1.300 10  00 

§  §  1  301-1  400 7  50 

§§  1.401-1  500 13  00 

§§  1.501-1  640 12  00 

§§  1  641-1  850 12  00 

|§  1  851-1.1200 14  00 

§§  1.1201-End 17.00 

2-29 13.00 

30-39 9  00 

'W-299 ,4.00 

300-499 9  50 

500-599 Z~'ZZ.  8^00 

600-£fK) 5  50 

27  Parts: 

1-199 13  00 

200-tnd 6.50 

28 7.00 

29  Parts: 

0-99 8.00 

100-499 5  50 

500-899 8  00 

900-1899 5  50 

1900-1910 8  50 

1911-1919.„ "ZZZZZ  4  50 

1920-End """";;;  8^00 

30  Parts: 

0-199 7  00 

200-699 5  50 

700-End 13  00 

31  Parts: 

0-199 6.00 

200-£nd 6.50 


RavWon  Data 

ion.  1 

,  1984 

Jon.  1 

,  1984 

Jon.  1 

,  1984 

Jon.  1 

,  1984 

Apr.  1 

.  1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1983 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1, 

1984 

Apr.  1. 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

198i 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1. 

1984 

Apr.  1. 

1984 

'Apr.  1, 

1980 

Apr.  1, 

1984 

Apr.  1, 

1984 

Apr.  1, 

1983 

July  1. 

1983 

July  1, 

1983 

July  1, 

1983 

Mf  1. 

1983 

Jirfy  1, 

1983 

July  1, 

1983 

July  1, 

1983 

July  1. 

1983 

July  1, 

1983 

Oct.  1, 

1983 

Oct.  1. 

1983 

July  1, 

1983 

July  1, 

1983 
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32  Parts: 

1-39,  Vol.  I : 8  50 

1-39.  Vol.  R 13  00 

1-39.  Vd.  HI 9  00 

40-189 """""  4  50 

190-399 ,3  00 

400-699 ,2  00 

700-799 ['ZZ 7  50 

800-999 .".'""".  6^50 

1000-End 4  00 

33  Parts: 

l-l-W 14.00 

200-End 7  00 

34  Parts: 

l-J*"* 13  00 

300-399 4  00 

400-£nd 15.00 

35 5.50 

36  Parts: 

1-19^ 6.50 

200-€nd 12.00 

37 BOO 

38  Parts: 

0-17 7  00 

18-End 4  50 

39 7.50 

40  Parts: 

1-51 7.50 

52 14.00 

53-«> 14.00 

81-99 7.50 

100-149 4  00 

150-189 4.50 

190-399 7 7  00 

400^24 ^ 6.50 

425-fnd 13  00 

41  Chapters: 

1,  1-1  to  1-10 7  00 

1,  1-1 1  to  AppMtdU,  2  (2  RMwved) 6  50 

3-* 7.00 

7 5.00 

*8 4.50 

9 7.00 

'0-" 6.50 

18,  Vol.  I,  Ports  1-5 4.50 

18,  Vol.  »,  Ports  6-19 7  OO 

18,  Vol.  ni,  Pom  20-52 4  50 

19-100 7  00 

101 14  00 

102-£nd 4  50 
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iuly  1, 

1983 

JUy  1, 

1983 

Jot>l, 

1983 

Wyl, 

1983 

My  1, 

1983 

Julyl, 

1983 

My  1, 

1983 

Myh 

1983 

My  1, 

1983 

My  1, 

1983 

July  1. 

1983 

Joty  1. 

1983 

Julyl. 

1983 

Joly  1, 

1983 

My  1, 

1983 

My  1, 

1983 

My  1, 

1983 

July  1, 

984 

Jo^y  1, 

983 

July  1. 

983 

July  1. 

983 

July  1, 

983 

July  1, 

983 

July  1, 

983 

Ju»y  1, 

983 

Ju»y  1,  1 

983 

July  1.  1 

983 

Ju»y  1.  1 

983 

July  1,  1 

983 

July  1,  1 

983 

Julyl,  1 

983 

July  1,  1 

983 

July  1,  1 

983 

Julyl.  1 

983 

July  1,  1 

984 

July  1.  1 

983 

Julyl.  1 

983 

July  1,  1 

983 

Julyl,  I 

983 

July  1,  1 

983 

July  1,  1 

983 

July  1,  1 

983 

July  1,  1 

983 

•ntt« 
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42  Parts: 

l-«) — „ - 12.00 

61-399 7  50 

400-&id 17,00 

43  Parts: 

1-999 9.00 

1000-3999 14.00 

4000-£nd 7  50 

44 12.00 

45  Parts: 

1-199 9.00 

200-499... „„ 4  00 

500-1199 1200 

120a-tnd 9.00 

46  Parts: 

1^ - 9.00 

41-69 9  00 

70-89 5  00 

90-139 9  00 

140-155 8  00 

156-165 9  00 

166-199 7  00 

200-399 1200 

400-tBd 7.00 

47  Parts: 

0-19 „ 12.00 

20-69 „ 14.00 

70-79 13.00 

80-faKl „ 13  00 

4« 150 

49  Parts: 

1-99 7.00 

100-177 14  00 

178-199 13.00 

200-399 12  00 

400-999 13  00 

1000-1199 12  00 

1200-1299 12  00 

1300-End 7.50 

50  Parts: 

1-199 9.00 

200-bid 13.00 

CFR  Indtx  and  findings  Aids 17.00 

Comfittt  1984  CFR  sat 550  00 

Mjcroncnt  CFR  Edition; 
Comptait  m  (ona-lima  moBing) 


Oct.  1,  1983 


Oct.  1, 
Od.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1. 

Od  1, 

Oct.  1. 

Oct.  1, 

Oct.  1. 

Oct.  1, 

Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1. 
Od.  1. 
Od.  1, 
Od.  1, 

Od.  1, 
Od.  1. 
Od.  1, 
Od.  1, 
*&«pt  19, 

Od.  1, 
Nov.  1. 
Nov.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1. 

Od.  1, 
Od.  1, 

Jon  1 


1983 
1983 

1983 
1983 
1983 
1983 

1983 
1983 
1983 
1983 

1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 

1983 
1983 
1983 
1983 
1983 

1983 
1983 
1983 
1983 
1983 
1983 
1983 
1983 

1983 
1983 

1984 

1984 


155,00 

200.00 

2.25 


1983 
1984 
1984 


Subscription  (moM  os  issuad) 
IndKodud  capias 

■No  wiwdKiwili  te  Mi  votumt  wv*  premulgaiad  duriRg  Hw  ptrioi  kpr.   1.   1980  % 
Mordi  31,  1984.  Dm  CHt  voMm  iswad  oi  of  Afr.  1,  1980.  rimitd  bt 
'  Mm  l«  S^NOTibv  19.  1983.  FBStAL  REGtSTBt.  feok  I 

Hon) 


Would  you  lite 
to  know... 

if  any  changes  have  been  made  to 
the  Code  of  Federal  Regulations 
or  what  documents  have  been 
published  in  the  Federal  Register 
without  reading  the  Federal 
Register  every  day?  If  so,  you  may 
wish  to  subscribe  to  the  LSA  (List 
of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections 
Affected)  is  designed  to  lead  users  of 
the  Code  of  Federal  Regulattons  to 
amendatory  actions  published  in  the 
Federal  Register.  The  LSA  is  issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or 
connected. 
$20.00  per  year 

Federal  Register  Index 

The  Index,  covering  the  contents  of 
the  daily  Federal  Register,  is  issued 
monthly  in  cumulative  form.  Entries 
are  carried  pnmarily  under  the  names 
of  the  issuing  agencies.  Significant 
subjects  are  earned  as  cross- 
references. 
$18.00  per  year 


A  finding  aid  is  mc'jdeO  m  each  puDlication 
w^'C^  /ib.'s  Feae'al  Reqisier  page  nurvoers 
*iith  Itie  aa'e  ot  puC'^cstHXi  r.  the  Federal 
Register 

Note  !o  FR  SubscrOers 
FR  Indexes  and  the  LSA  ft  sf  of  CFR 
Seacns  Arfectedl  aie  mai.ed  automatically 
to  'pguiar  FR  svDscnbers. 


Order  Form  '^^''  ^°  superintendent  of  Documents,  US  Government  Printing  Office,  Washington,  DC.  20402 

r     ,       ^      .  Credit  Card  Orders  Only 

Enclosed  is  $ check,  MasterCard  and 

L  money  order,  or  charge  to  my  w.^.    «--«n««rt 

Deposit  Account  No  *'^'*  "CCepiea. 


Total  charges  $^ 


Customef  s  Telephone  No's 


rr 


]-n 


Order  No 
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Credit         r 
Card  No     L 
Exp'ration  Date 
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P'ease  enter  the  subscription(s) 
I  have  indicated 


PLEASE  PRINT  OR  TYPE 

Corripany  Of  Personal  Name 


LSA 

List  Ot  CFR  Sec'iors  Alfected 
$20  00  a  /ear  domestic. 
$25  00  foreign  I 


Federal  Register  Index 

$  1  8  00  a  year  don'estc 
$22  50  foteign 


For  Office  Use  Only 


Quantity 


Charges 


Additional  address/ atieniion  line 

M   I   M   I   I   I   I   M 
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Cily 


I      I      I      I      I      I      I 
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Publications 

Subscription 
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International  Handling 
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QPNR 


UPNS 

Balance  Due 
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Selected  Subjects 


Admintetrative  Practic*  and  Procedura 

Internal  Revenue  Service 

Air  Pollution  Control 

Environmental  Protection  Agency 

Claims 

Labor  Department 

Food  Additives 

Food  and  Drug  Administration 

Government  Procurement 

General  Services  Administration 

Motor  Vehicle  Safety 

National  Highway  Traffic  Safety  Administration 

Postal  Service 

Postal  Service 

Radio 

Federal  Communications  Commission 

Radio  artd  Television  Broadcastir>g 

Federal  Communications  Commission 

Reporting  and  Recordkeeping  Requirements 

Federal  Emergency  Management  Agency 

Telecommunications 

National  Telecommunications  and  Information 
Administration 
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appearing  in  the  Federal  Register. 
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to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 
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Th#  PmMwit 

AOMINISTRATtVE  ORDERS 

36491     El  Salvador,  delegation  of  authority  for  report 
(MenoranAn  of  Septeralwr  «  MM) 

EXECUTIVE  «MBaW 

36493     Pay,  adjustment  of  certain  rates  (EO  12487) 

Executive  Agencies 

Agriculture  Departmem 

See  Packers  and  Stockyards  Administration. 

Coast  Guard 

RUUES 

Marine  engineering: 
36503         Thermal  fluid  he^«n;  tcsU  aad  iiM|»ecyen; 
correction 

Commerce  Department 

See  International  Trade  AdministratwiB;  National 
Oceanic  and  Atmospheric  Admiaistration:  National 
TelccQDununicatiaiis  and  Infotmaiioa 

Administration. 

Comumer  Product  S^ety  CoamiMion 

NOTICES 
36595     Meetings;  Sunshine  Act 

Defense  Department 

See  Engineers  Corps. 

Delaware  River  Basin  Coavnlesioa 

NOTICES 

36548     Hearings  and  meetings 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.;  controlled 
substances: 

36576  First  State  Chemical  Co. 

Employment  and  Training  Administration 

RULES 

Job  Training  Partnership  Act  programs: 
36495         Maximum  and  minimum  limifaJons  on 
expenditures;  interpretationa 
NOTICES 
Adjustment  assistance: 

36577  Audiofidehty  Enterprises,  Inc. 

36578  Blaw-Knox  Equipment  et  al. 
Unemployment  compensation;  extended  benefit 
periods: 

36577         Puerto  Rico 

36577     Unwroug^t  crrpper  indnstry  study  report 
availabtfity,  etc. 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office.  Energy  Department 
MOTCCS 

Grant  awards: 
36550         National  Academy  of  Sciencet 
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Vol.  <««  N»  lex 

Tuasday.  September  ifi,  ifisa 


Biteiijabuual  atwmft  energy  ■gieeuieiita,  civil  uses; 
subsequent  arrangements: 

Ruvpean  Atomic  Energy  ConnnnniYy  {3 

drnmaentaif 
36549         Japan  and  Sweden 


36549 


Engineers  Corps 

NOTICES 

Environmental  atatencnta»  avalabikto,  etc: 
Salt  Lake  County,  UT 


36547 


Environnwial  I 

RUt.ES 

Air  quality  implementatioa  plana;  approval  and 

promulgation;  various  ^atev 
36501         North  Dakota 

PROP06CO  RULES 

Air  qvaiifky  iniikiBeDtetiaB  plaaK  appraval  and 

proiBuigfitiea;  vahoni  Stain: 
36511         Idaho 

NOTICES 

AJK  polktaBta.  kazaxdoua;  n«tiQn»l  eniasion 

standards: 
36560         Coke  oven  emissions;  addition  to  list;  inquiry 

Meetings: 
36565         Science  Advisory  Board 

Toxic  aad  hosardem  substances  eontaoh 
36564         Preinen«factHre  exemption  apprordfs  (2 
documents) 


36595 


Equal  Employment  Opportunity  C 

NOTICES 

Meetings;  Sunshine  Act 


Federal  Aviation  Administration 

NOTKIS 
36591      Exemption  petitions;  snmaaary  and  disposition 

Federrt  ComnwiifMuiis  CpwuHseluM 

RULES 

Common  carrier  services: 
36503         Annual  report  of  miscellaneous  carriers  (Form  P); 
elimination;  correction 
Radio  and  television  broadcasting: 
36503        MuWpre  ownership  of  AM,  FM.  TV  and  cabfe  TV 
stations;  correction 
PROPOSED  RULES 

Frequency  aHocatiun  and  recfio  treaty  matters: 
36512         Radiodetermination  satellita  service,  spectrum 
allocation  and  licensing 
Radio  and  televiaion  broadcasting: 
36529        Station  Hcenses,  ^ng  applicatisna;  eliminate 
initial  cut-off  lists  and  adopt  "window"  filing 
system 
Radio  services,  special: 
36526         Private  land  mobile  services;  radiolocation 
service  allocation  frequency  band 
NOTICES 

36566     Agency  information  coDectfon  activitips  under 
OMB  review  (2  documents) 
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Meetings: 

ITU  World  Administrative  Radio  Conference 

Advisory  Committee 
Rulemaking  proceedings  filed,  granted,  denied,  etc 
petitions 


96567 
36567 


Federal  Emergency  Management  Agency 

RULES 

Organization,  functions,  and  authority  delegations 
36502         Reporting  and  recordkeeping  requirements 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
36550         Capital  Development  Co. 
36550         Colorado  Interstate  Gas  Co. 
36550        Colorado  Slopes  Power 

36550  Columbia  Gas  Transmission  Corp. 

36551  Grisdale  Hill  Co.  (2  documents) 
36551         Heiser,  G.  Stetson 
36551         Memphis,  Tenn. 
36551         Pubhshers  Paper  Co. 

36551  Phelps  Dodge  Corp. 

36552  Yankee  Power  Co. 
Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

CalWind  Resources.  Inc.  , 

International  Paper  Co. 

McGrew  and  Associates  (3  documents) 


36505 
36502 


36552 
36552 
36552, 
36553 


36592 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
McLean.  Woodford,  Marshall,  and  LaSalle 
Counties,  IL.;  intent  to  prepare 


Federal  Maritime  Commission 

NOTICES 
36567     Agreements  filed,  etc. 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Alamo  Corporation  of  Texas 
Susquehanna  Bancshares,  Inc.,  et  al. 
United  Virginia  Bankshares  Inc.,  et  al. 

Meetings;  Sunshine  Act 


36567 
36568 

36568 
36595 


36595 
36569 


36570 


36594 


36496 


Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act 
Premerger  notification  waiting  periods;  early 
terminations 

Senior  Executive  Service: 
Performance  Review  Board;  membership 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Ideal  Mutual  Insurance  Co.;  termination; 
correction 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components:  N.N"- 
dioleoylethylenediamine 


General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 
Construction  contracts;  basis  of  award 

Property  management: 
Records  management;  records  scheduling 
paperwork  procedures,  disposition,  etc.; 
correction 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration. 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
36553-   Special  refund  procedures;  implementation  and 
36557     inquiry  (3  documents) 

Interior  Department 

See  Land  Management  Bureau:  Minerals 
Management  Service;  National  Park  Service. 


Internal  Revenue  Service 

RULES 

Procedural  rules  statement;  miscellaneous 

amendments 

PROPOSED  RULES 

Excise  taxes: 

Crude  oil  windfall  profit  tax;  net  profits  interests; 

correction 
Income  taxes: 

Tax  shelter  registration  and  potentially  abusive; 

investor  list  requirement;  hearing 


36497 

36510 
36510 


36532 
36535 

36538 


36575 

36574 
36574 
36575 
36575 

36574 


36614 
36612 

36619 


International  Trade  Administration 

NOTICES 

Antidumping: 
Choline  chloride  from  Canada 
Choline  chloride  from  United  Kingdom 

Countervailing  duties: 
Cold-rolled  carbon  steel  fiat-rolled  products  and 
carbon  steel  structural  shapes  from  Korea 

interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Finance  applications 
Railroad  operation,  acquisition,  construction,  etc.: 

Camp  Lejeune  Railroad  Co. 

LaSalle  &  Bureau  County  Railroad  Co. 

Nittany  &  Bald  Eagle  Railroad  Co. 

Pittsburgh  &  Lake  Erie  Railroad  Co. 
Railroad  services  abandonment: 

Illinois  Central  Gulf  Railroad  Co. 

Justice  Department 

See  Drug  Enforcement  Administration. 

Labor  Department 

See  also  Employment  and  Training  Administration: 
Labor-Management  Standards,  Office  of  Assistant 
Secretary. 

PROPOSED  RULES 

Federal  claims  collection: 
Administrative  offset 

Disclosure  of  information  to  credit  reporting 
agencies 
Interest,  penalties  and  administrative  costs 
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36576 


36571 
36571 
36571 
36570 

36495 


36500 


36531 


36507 


36546 

36572 
36572 

36572 
36574 


36578 
36579 
36579 
36579 


Labor-Management  Standards,  Office  of 
Assistant  Secretary 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Federal  sector  labor  organizations  conduct 
standards;  reassignment  of  functions,  etc. 

Land  Management  Bureau 

NOTICES 

Classification  and  opening  of  public  lands: 

Colorado 
Meetings: 

Susanville  District  Advisory  Council 
Exchange  of  public  lands  for  private  land: 

Idaho 
Withdrawal  and  reservation  of  lands: 

Alaska 

Merit  Systems  Protection  Board 

RULES 

Voluntary  expedited  appeals  procedures:  interim: 
extension  of  expiration  date 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf  operations: 

Operations  suspension;  Gulf  of  Mexico;  mtenm; 
correction 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Acquisition  regulations:  correction 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Seat  belt  assemblies:  resistance  to  light  test 
procedures 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Meetings: 

New  England  Fishery  Management  Council 

National  Parit  Service 

NOTICES 

Concession  contract  negotiations: 

Guest  Services,  Inc. 
Concurrent  Jurisdiction  determinations: 

North  Carolina 
Historic  Places  National  Register,  pending 
nominations: 

Arkansas  et  al. 
Meeting: 

Upper  Delaware  Citizens  Advisory  Council 

National  Science  Foundation 

NOTICES 

Meetings: 
Developmental  Biology  Advisory  Panel 
Ecology  Advisory  Panel 
Ecosystem  Studies  Advisory  Panel 
Equal  Opportunities  in  Science  and  Technology 
Committee 


36600 


36579 

36580 

36595 
36582 


36532 


36500 

36510 
36596 


36584 
36564 
36582 


36586 
36585, 
36588 


36589 
36589 
36590 

36589 
36589 
36589 
36590 

36590 
36590 
36591 
36591 


36546 
36547 


National  Teiecommunlcattona  and  Information 
Administration 

RULES 

Public  telecommunications  facilities  program; 


mterim 

Nuclear  Regulatory  Commisaion 

NOTICES 

Applications,  etc.: 

Babcock  &  Wilcox  Co. 
Meetings: 

Reactor  Safeguards  Advisory  Committee; 

proposed  schedule 
Meetings;  Sunshine  Act 
Regulatory  guides;  issuance,  availability,  and 
withdrawal 

Pacicers  and  Stoclcyarda  Administration 

NOTICES 

Stockyards;  posting  and  depositing: 
Turlock  Livestock  Auction  Yard,  CA,  et  al.; 
correction 

Postal  Service 

RULES 

Procurement  of  property  and  services: 

Postal  Contracting  Manual;  amendments 
PROPOSED  RULES 
Domestic  Mail  Manual: 

Postage  meters,  testing;  additional  specifications 
NOTICES 
Meetings;  Sunshine  Act 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

Chesapeake  Money  Fund 

Northeast  Utilities  et  al. 

Vanguard  Special  Tax-Advantaged  Retirement 

Fund,  Inc.,  et  al. 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Exchange.  Inc. 

Midwest  Stock  Exchange,  Inc.  (2  documents) 

Small  Business  Administration 

NOTICES 

Apphcations,  etc.: 

Mid  America  Venture  Capital  Corp. 

North  Riverside  Capital  Corp. 

U.P.  Investment  Corp. 
License  surrenders: 

Eagle  Ventures,  Inc. 

Equity  Capital  Corp.  of  Texas 

Colder,  Thoma  Capital  Co. 

United  Capital  Corp.  of  Illinois 
Meetings;  regional  advisory  councils: 

Georgia 

Mississippi 

South  Dakota 

Wyoming 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China 
India 


VI 


984 


Fyieral  Register  /  Vol.  49.  No.  182  /  Tuesday,  September  18,  1984  /  Contents 


36593 


Transportation  OepartiTMnt  | 

See  Coast  Guard:  Federal  Aviation  Administrafion; 
Federal  Highway  Administration;  National 
Highway  Traffic  Safety  Administration:  Urban 
Mass  Transportation  Administration. 


Treasury  Department 

See  Fiscal  Service:  Internal  Revenue  Service. 

UiiMn  Mass  Transportation  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availdhility, 
etc.: 

Technology  introduction  program 


Veterans  Administration 

PROPOSED  RULES 

36529      Acquisition  regulations 


Separate  Parts  In  This  Issue 

Part  II 
36600      Department  of  Commerce,  .National 
Telecommunications  and  Information 
Administration 

Part  III 
36612     Department  of  Labor.  Office  of  the  Secretary 


Reader  Aids  | 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Register 

Vol.  49,  No.   182 

Tuesday,  Septpmber  18,  1984 


Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  September  6,  1984 

Delegation  of  Authority  for  Report  Containing  a  Determination 
Concerning  El  Salvador 


[Vn  Doc.  84-24816 
Filed  9-14-84:  4:01  pm) 
Billing  c.xie  3195-01-M 


Memorandum  for  the  Secretary  of  State 

By  authority  vested  in  me  as  President  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  including  Section  621  of  the  Foreign  Assistance  Act 
of  1961,  as  amended,  and  Section  301  of  Title  3  of  the  United  States  Code,  1 
hereby  delegate  to  you  the  functions  conferred  upon  me  by  Public  Law  98-396 
(Second  Supplemental  Appropriations  Act,  1984)  in  the  "General  Provisions" 
of  Chapter  XII,  insofar  as  they  relate  to  El  Salvador. 

This  memorandum  shall  be  published  in  the  Federal  Register. 


cnA-ttiUk. 


a 


VjL-|>.-jQj<K.'^ 


THE  WHITE  HOUSE, 

Washington.  September  6.  198-4. 
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Presidential  Documents 


Executive  Order  12487  of  September  14,  1984 
Adjustments  of  Certain  Rates  of  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  accordance  with  section  2207  of  the  Deficit 
Reduction  Act  of  1984  (Public  Law  98-369],  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  12456  of  December  30,  1983,  as  amended,  is 
further  amended  by  replacing  Schedule  8  attached  thereto  with  the  corre- 
sponding new  Schedule  8  attached  hereto. 

Sec.  2.  The  adjustments  of  rates  of  pay  made  by  section  1  of  this  Order  are 
effective  on  the  first  day  of  the  first  applicable  pay  period  beginning  on  or 
after  January  1, 1984. 


a 


cnAJkflxVs. 


Q 


VJL-esJL-O"./^ 


THE  WHITE  HOUSE. 
September  14,  1984. 


(FR  Doc    84-24822 
Fiied  9-14-84,  4  24  pm| 
Billing  code  319&-01-M 


Sctiedult'    8    -    JUDICIAL    SALARIES 

Chief  Justice  of  the  United  States $104,700 

Associated  Justices  of  the  Supreme  Court 100^600 

Circuit  Judges 8o!400 

District  Judges 75  qqq 

Judges  of  the  Court  of  International  Trade 1(,',QQQ 

Judges  of  the  United  States  Claims  Court 67,800 

Bankruptcy  Judges  (full-time) 66^100 

Bankruptcy  Judges  (part-time)  (maximum  rate) 33!l00 
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Rules  and  Regulations 


Federal   Register 

Vol.  49.   No.  182 

Tuesday,  September  18.  1984 


This   section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  etiect,   most 
of   which   are   keyed   to  and   codified   in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
US.C.    1510, 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Pnces  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of  each 
week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 


Voluntary  Expedited  Appeals 
Procedures 

agency:  Merit  Systems  Protection 
Board. 

action:  Extension  of  expiration  date  of 
interim  regulations  regarding  voluntary 
expedited  appeals  procedures. 


summary:  The  Merit  Systems  Protection 
Board  is  extending  by  90  days  the 
expiration  date  of  interim  regulations 
concerning  its  Voluntary  Expedited 
Appeals  Procedures.  The  regulations 
will  now  expire  December  17, 1984,  The 
extension  is  being  made  to  allow  further 
time  to  evaluate  this  pilot  program. 
Regulations  were  first  published  on 
March  18,  1983  at  48  FR  11399-11403  and 
were  extended  through  September  18, 
1984  by  amended  regulations  published 
June  29,  1984  at  49  FR  26697-26701. 

EFFECTIVE  DATES:  September  18, 1984  for 
90  days  through  December  17, 1984. 

ADDRESS:  Paul  E.  Trayers,  Legislative 
Counsel,  Office  of  the  Legislative 
Counsel,  Merit  Systems  Protection 
Board,  1120  Vermont  Ave.,  NW., 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  E.  Trayers,  Legislative  Counsel, 
(202)  653-7175. 

Dated:  September  13,  1984. 
For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 

|FR  Doc-  84-245W  Filed  9-17-84;  tM  «m| 
BILUNO  COOC  7400-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  629  and  630 

Job  Training  Partnership  Act; 
Maximum  and  Minimum  Limitations  on 
Expenditures 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Interpretations. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  is  issuing 
five  interpretations  of  the  Job  Training 
Partnership  Act  (JTPA)  regulations, 
relating  to  maximum  and  minimum 
limitations  on  expenditures  of  JTPA 
funds,  to  provide  guidance  to  JTPA 
recipients  and  to  foster  compliance  with 
the  Act.  Public  comments  are  being 
invited  on  the  interpretations. 
DATES:  Through  June  30, 1984, 
interpretations  by  the  States  on  the 
issues  discussed  below  are  acceptable  , 
to  the  extent  that  the  interpretations  are 
consistent  with  JTPA  and  applicable 
rules  and  regulations.  The  below 
interpretations  of  the  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  on  the 
issues  discussed  below  shall  be 
effective  on  and  after  July  1, 1984. 
However,  written  comments  on  ETA's 
interpretations  are  invited  from  the 
public.  Written  comments  must  be 
received  on  or  before  October  18,  1984. 
ADDRESS:  Send  written  comments  to: 
Assistant  Secretary  of  Labor  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  Room  6402— 
Patrick  Henry  Building,  601  D  Street, 
NW.,  Washington,  D.C.  20213,  Attention: 
Mr.  Robert  N.  Colombo,  Director,  Office 
of  Employment  and  Training  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  N,  Colombo.  Telephone:  202- 
376-6093. 

SUPPLEMENTARY  INFORMATION! 

Introduction 

The  Job  Training  Partnership  Act 
(JTPA).  29  U.S.C.  1501  et  seq..  was 
enacted  to  establish  programs  to 
prepare  youth  and  unskilled  adults  for 
entry  into  the  labor  force:  and  afford  job 
training  to  those  economically 
disadvantaged  individuals  and  others 
facing  serious  barriers  to  employment 


who  are  in  special  need  of  such  training 
to  obtain  productive  employment.  JTPA 
Sec.  1,  29  U.S.C.  1501;  see  20  CFR 
626.1(a).  To  effectuate  the  purposes  of 
JTPA,  funds  are  made  available  to 
States  and  to  service  delivery  areas 
(SDAs)  within  the  States.  The  Secretary 
of  Labor  is  authorized  to  prescribe  such 
rules  and  regulations  under  JTPA  as  the 
Secretary  deems  necessary.  JTPA 
section  169,  29  U.S.C.  1579.  The  JTPA 
regulations  are  published  at  20  CVH. 
Paris  626-638  and  684.  See  also  29  CFR 
Parts  31  and  32. 

Questions 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  is  issuing  interpretations 
of  JTPA  regulations  which  apply  to  five 
related  questions,  raised  by  States  and 
service  delivery  areas  (SDAs), 
concerning  the  application  of  maximum 
and  minimum  limitations  contained  in 
JTPA.  These  questions  are: 

1.  Does  the  15  percent  limitation  for 
administrative  expenditures  in  20  CFR 
629.39(a)(2)  apply  against  total 
expenditures  or  total  availability  for 
programs  under  Title  Il-A  of  JTPA  (29 
U.S.C.  1601  etseq.]? 

2.  Does  the  70  percent  requirement  for 
the  expenditure  of  funds  for  training 
under  title  II-A  of  JTPA  as  required  by 
20  CFR  629.39(c)(1)  apply  against  total 
expenditures  or  total  availability? 

3.  Does  the  requirement  in  20  CFR 
630.1(b)(1)  that  40  percent  of  the  JTPA 
Title  II-A  funds  be  expended  for 
services  to  eligible  youth  apply  against 
total  expenditures  or  total  availability 
for  Title  II-A  (see  JTPA  Sec.  203(b)(1),  29 
U.S.C.  1603(b)(1))? 

4.  Do  the  matching  fund  requirements 
contained  in  JTPA  section  304  (29  U.S.C. 
1654)  apply  to  total  funds  expended  or 
available  under  that  section? 

5.  What  period(s)  of  time  will  be  used 
in  determining  compliance  with  the  four 
above-described  requirements? 

Interpretations 

ETA  proposes  the  following 
interpretations  in  response  to  the 
questions  posed  above  (the  answers  to 
Question  No.  5  are  contained  in  the 
answers  to  Questions  Nos.  1-4): 
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/.  Fifteen  Percent  Limitation  on 
Administrative  Costs  (20  CFR 
629.39ia)(2lj 

ETA  will  review  compliance  with  the 
15  percent  limitation  on  administrative 
costs  on  this  basis:  15  percent  of  the 
amount  of  each  year's  total  allotment  to 
each  SD.^  for  programs  under  title  \\-\ 
of  jTPA  (29  U.S.C.  1601  et.  seq).  The 
time  period  to  be  used  in  determining 
compliance  with  this  requirement  shall 
be  the  two  years  of  the  approved  local 
job  training  plan.  This  policy  for 
determining  compliance  with  the  15 
percent  limitation  shall  not  limit  the 
authority  contained  in  JTPA  section 
l<>7(b)  for  recipients  to  expend  funds 
during  the  program  year  for  which  the 
funds  are  obligated  and  the  two 
succeeding  program  years.  29  U.S.C. 
I.'i7l(b).  The  State  shall  be  responsible 
for  determining  appropriate  action  to  be 
taken  if  this  requirement  is  not  met  in 
accordance  with  §§  629.43(b)  and  629.44 
of  the  regulations.  20  CFR  629.43  and 
629.44. 

Example:  An  SDA  receives  SlOO.OOO 
for  first  Program  Year  and  $200,000  for 
the  second  Program  Year  covered  by  an 
approved  two-year  local  job  training 
plan.  The  maximum  approved  two-year 
local  job  training  plan.  The  maximum 
am.ount  available  to  be  expended  for 
administration  during  the  two  years  of 
the  job  training  plan  would  be  $45,000. 
At  the  end  of  the  two-year  period,  there 
are  $5,000  in  unexpended  administrative 
funds  from  the  second  year  of  the  two- 
year  period.  The  $5,000  may  be  carried 
forward  and  be  expended  for 
administration  during  the  two-year 
period  of  the  next  approved  local  job 
training  plan.  At  the  close  of  the  first 
two-year  plan,  funds  unexpended  from 
the  first  year  of  the  plan  are  available  to 
be  expended  only  during  the  first  year  of 
the  next  two-year  plan.  This  is 
consistent  with  statutory  language 
allowing  three  years  for  the  expenditure 
of  each  year's  appropriation.  JTPA 
section  161(1,),  29  U.S.C.  1571(b).  The 
maximum  amount  available  for 
administrative  costs  in  the  second  two- 
year  local  job  training  plan  would  be  the 
S5,000  from  the  second  year  of  the  first 
plan,  plus  15  percent  of  the  allotments 
for  the  two  Program  Years  in  the  second 
plan.  Funds  carried  forward  from  one 
approved  local  job  training  plan  to  the 
next  would  have  to  be  accounted  for 
specifically  to  assure  compliance  with 
this  requirement  and  §  629.35(a)  of  the 
jTPA  regulations. 


2.  Sfvtuity  Percent  Requirement  for 
Expenditure  of  Training  Funds  (20  CFR 
629.391  cj(l)l 

ETA  will  review  compliance  with  the 
70  percent  requirement  for  the 
expenditure  of  training  funds  on  this 
basis:  70  percent  of  each  year's  total 
allotment  to  each  SDA  for  programs 
under  Title  II-A  of  JTPA.  This 
requirement  should  be  adjusted  to 
account  for  ary  waivers  granted 
pursuant  to  JTPA  section  108(c]  (29 
U.S.C.  1518(c)).  The  time  period  to  be 
used  in  determining  compliance  with 
this  requirement  shall  be  the  two  years 
of  the  approved  local  job  training  plan. 
In  accordance  with  5§  629.43(b)  and 
629.44  of  the  regulations,  the  State  shall 
be  responsibile  for  determining 
appropriate  actions  to  be  taken  if  this 
requirement  is  not  met.  20  CFR  629. 43(b) 
and  629.44. 

3.  Forty  Percent  Requirement  for 
Sen-ices  to  Eligible  Youth  (20  CFR 
b30.1(b)(l)) 

ETA  will  review  compliance  with  the 
40  percent  requirement  for  expenditure 
for  eligible  youth  of  funds  under  Title  11- 
A  of  JTPA  on  this  basis:  40  percent  of 
each  year's  total  allotment  to  each  SDA. 
This  requirement  should  be  adjusted  to 
account  for  any  change  in  the  40  percent 
in  accordance  with  JTPA  section 
203(b)(2)  (29  U.S.C.  1603(b)(2)).  The  time 
period  to  be  used  in  determining 
com.pliance  with  this  requirement  shall 
be  the  two  years  of  the  approved  local 
job  training  plan.  In  accordance  with 
§§  624.43(b)  and  629.44  of  the 
regulations,  the  State  shall  be 
responsible  for  determining  appropriate 
actions  to  be  taken  if  this  requirement  is 
not  met.  20  CFR  624.43(b)  and  629.44. 

4.  Matching  Funds  for  Employment  and 
Training  Assistance  to  Dislocated 
Workers  (JTPA  section  304) 

The  matching  funds  required  by  JTPA 
Sec.  304  (29  U.S.C.  1654)  shall  be" 
provided  for  all  Federal  formula  funds, 
required  to  be  matched,  expended 
pursuant  to  JTPA  Title  III  (29  U.S.C.  1631 
et  seq).  The  time  period  to  be  used  by 
ETA  to  review  compliance  with  this 
requirement  shall  be  the  three  years  that 
JTPA  provides  for  expenditure  of  funds 
allocated  under  JTPA.  See  JTPA  section 
161(b).  29  U.S.C.  1571(b). 

Signed  at  Washington.  D.C.,  this  llfh  day 
of  September  1984. 
Patrick  |.  O'Kaefe, 

Ot'puty  Assfstnnt  Secretary  for  Employment 
and  Training. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

|DocketNo.83F-0336| 

Indrrect  Food  Additives;  AdTiesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  N.N"- 
dioleoylefhylenediamine  in  supported 
films  made  from  ionomeric  resins  and 
ethylene  vinyl  acetate  copolymers  to  be 
used  in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  E.I. 
duPont  de  Nemours  &  Co. 

DATES:  Effective  September  18.  1984; 
objections  by  October  18,  1984. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  October  31,  1983  (48  FR  50167).  FDA 
announced  that  a  petition  (FAP  3B3755) 
had  been  filed  by  E.I.  duPont  de 
Nemours  &  Co.,  1007  Market  St., 
Wilmington,  DE  19898,  proposing  that 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  and  §  175.320 
Resinous  and  polymeric  coatings  for 
polyolefin  films  (21  CFR  175.320)  be 
amended  to  provide  for  the  safe  use  of 
A^.A^'-dioleoylethylenediamine  in 
supported  films  made  from  ionomeric 
resins  and  ethylene  vinyl  acetate 
copolymers  to  be  used  in  contact  with 
food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additiveXise  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
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contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives,  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.61),  Part  175 
is  amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

l.In§175.300(b)(3)(xxv)by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

§  175.300    Resinous  and  polymeric 
coatings. 

•  •         •        *        . 

(b)  *  *  * 

(3)  *  •  * 

(xxv) •   *   * 

A'.  A^-Dioleoylethylenediamine  (CAS 
Reg.  No.  110-31-6)  for  use  only  in 
ionomeric  resins  complying  with 
§  177.1330  of  this  chapter  and  in 
ethylene  vinyl  acetate  copolymers 
complying  with  §  177.1350  of  this 
chapter  at  a  level  not  to  exceed  0.0085 
milligram  per  square  centimeter  (0.055 
milligram  per  square  inch)  in  the 
finished  food-contact  article. 

*  •        •        •        • 

2.  In  i  175.320(b)(3)(iii)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

§  175.320    Resinous  and  polymeric 
coatings  for  polyolefin  films. 

•  *  •  •  • 

(b)  ♦  *  * 
(3)  *  *  * 
(iii)  •  •  • 

A'.iV'-Dioleoylethylenediamine  (CAS 
Reg.  No.  110-31-6)  for  use  only  in 


ionomeric  resins  complying  with 
S  177.1330  of  this  chapter  and  in 
ethylene  vinyl  acetate  copolymers 
complying  with  {  177.1350  of  this 
chapter  at  a  level  not  to  exceed  0.0085 
milligram  per  square  centimeter  (0.055 
milligram  per  square  inch)  in  the 
finished  food-contact  article. 
•        *        •        «        * 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  October  18, 
1984  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  In  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  anaysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Effective  date.  This  regulation  is 
effective  September  18, 1984. 

(Sees.  201(8),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8).  348)) 

Dated:  August  23.  1984. 
Taylor  M.  Quinn, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  601 

Internal  Revenue  Practice;  Statement 
of  Procedural  Rules;  Miscellaneous 
Amendments 

agency:  Internal  Revenue  Service, 
Treasury. 


action:  Amendment  of  statement  of 
procedural  rules. 

SUwmARY:  This  document  contains 
miscellaneous  amendments  to  the 
Statement  of  Procedural  Rules  (SPR). 
The  SPR  sets  forth  the  procedural  rules 
of  the  Internal  Revenue  Service  for  all 
taxes  administered  by  the  Service  as 
well  as  certain  rules  that  apply  to  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  These  amendments  update  the 
SPR  and  make  certain  changes  in  the 
Service's  procedure,  including 
amendments  necessitated  by  recent 
legislation. 

DATE  The  amendments  are  effective 
September  18, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michel  A.  Daz6  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington, 
D.C.  20224.  Attention:  CC:LR:T  (202-56&- 
3458,  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  SPR  (26  CFR  Part  601),  issued 
under  the  authority  contained  in  5  U.S.C. 
301  and  552.  Some  amendments  update 
the  SPR  to  reflect  changes  in 
nomenclature.  The  United  States  Court 
of  Claims  is  now  the  United  States 
Claims  Court  and  the  Office  of 
International  Operations  of  the  Internal 
Revenue  Service  is  now  the  Foreign 
Operationals  District.  The  other 
amendments  are  described  in  the  order 
of  the  sections  of  the  SPR  being 
amended. 

Section  601. 103    Summary  of  General 
Tax  Procedures. 

Section  3405,  added  to  the  Code  by 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (TEFRA),  provides  special 
rules  for  withholding  taxes  from 
payments  of  pensions  and  annuities. 
Generally,  taxes  will  be  withheld  unless 
the  recipient  elects  otherwise.  Section 
601.103  of  the  SPR  is  amended  to 
conform  with  this  new  section  of  the 
Code. 

Section  601.104    Collection  functions. 

The  amendments  to  this  section  of  the 
SPR  also  reflect  revisions  to  the  Code 
made  by  TEFRA.  An  amendment  to 
paragaph  (a)(3)  relating  to  payments  of 
estimated  tax  sets  forth  new  minimum 
amounts  of  tax  hability  which  an 
individual  must  expect  to  incur  in 
taxable  years  after  1981  before  the 
individual  is  required  to  make  estimated 
tax  payments.  In  addition,  references  to 
the  declaration  of  estimated  tax.  which 
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was  eliminated  by  TEFRA.  are  removed 
from  this  section. 

For  taxable  years  beginning  after 
December  31. 1982.  a  corporation  may 
no  longer  elect  to  pay  tax  in 
installments.  Paragraph  (b)  is  amended 
to  reflect  that  a  corporation  which 
requests  an  extension  of  time  for  filing 
an  income  tax  return  must  pay  the  total 
amount  of  its  properly  estimated  tax  by 
the  original  due  date  of  the  return. 

Paragraph  (cH2)  relating  to  collection 
by  levy  is  revised  to  include  the 
taxpayer  safeguard  of  amended  section 
6331(d).  In  the  case  of  a  levy  made  after 
December  31, 1982.  a  taxpayer  must  be 
notified  in  writing  of  intent  to  levy  on 
any  property  (not  just  salary  or  wages) 
unless  a  determination  is  made  that 
collection  is  in  jeopardy.  Paragraph 
(c)(3)  is  revised  to  correspond  with 
section  8325(a),  as  amended  by  TFJTRA. 
Under  that  section,  the  issuance  of  a 
certificate  of  release  of  lien  is  required 
within  30  days  after  it  is  determined  that 
certain  conditions  are  met.  Finally,  an 
illustrative  list  of  the  civil  penalties 
enacted  by  TEFRA  to  promote  taxpayer 
compliance  is  added  to  paragraph  (c)(4) 
relating  to  penalties. 

Section  601. 106(a)(l)(iii)    Appeals  of 
ppnalties  after  assessment. 

Amendments  are  made  to  paragraph 
(a)(l)(iii)  of  §  601.106  in  order  to 
incorporate  changes  in  penalty 
provisions  made  by  the  Miscellaneous 
Tax  Act  of  1979,  the  Economic  Recovery 
Tax  Act  of  1981,  and  the  Tax  Equity  and 
Fiscal  Responsibihty  Act  of  1982.  Prior 
law  provided  for  abatement  of  certain 
penalties  if  the  position  taken  by  a 
taxpayer  was  supported  by  "reasonable 
cause."  Abatement  of  some  penalties  is 
now  also  allowed  if  there  is  a  showing 
by  the  taxpayer  of  "reasonable  basis." 
Accordingly,  subdivision  [a]  is  amended 
to  conform  the  appeals  procedure  with 
the  various  legislation.  In  addition, 
current  subdivision  (e)  is  removed  to 
reflect  the  repeal  of  former  section  6658 
which  provided  a  penalty  for  a  violation 
of  section  6851  (relating  to  termination 
of  the  taxable  year). 

The  penalty  imposed  by  section  6700 
for  promoting  abusive  tax  shelters  is 
subject  to  the  procedural  rules  of  section 
6703  which  allow  a  taxpayer  to  protest 
such  penalty  by  paying  a  prescribed 
percentage  and  filing  a  claim  for  a 
refund.  Thus,  new  subdivision  [d]  is 
added  to  exclude  this  penalty  from  the 
appeal  procedure. 

Section  601.401    Collection  of 
employment  taxes. 

Federal  employment  taxes,  which  are 
collected  by  means  of  returns  and  by 
withholding,  generally  must  be  deducted 


and  withheld  by  employers  from  wages 
or  compensation  (including  tips)  paid  to 
employees.  Cross-references  to  the 
special  rules  relating  to  tips  in 
§§  31.3102-3  and  31.3402(k)-l  are  added 
to  paragraph  (a)(3)  of  S  601.401,  as 
amended  May  9, 1984  (49  FR  19648). 

Section  601.403    Miscellaneous  excise 
taxes  collected  by  return. 

The  Crude  Oil  Windfall  Profit  Tax  Act 
of  1980  enacted  new  Chapter  45  of  the 
Code,  imposing  an  excise  tax  on  the 
windfall  profit  from  domestically 
produced  crude  oil.  New  paragraph  (a) 
(11)  is  added  to  S  601.403  to  include  this 
tax  in  the  list  of  miscellaneous  excise 
taxes.  The  rules  for  filing  a  return  with 
respect  to  a  windfall  profit  tax  liability 
and  a  cross-reference  to  the  procedures 
for  depositing  the  tax  are  added  to 
paragraphs  (c)(1)  and  (c)(3)  respectively 
of  5  601.403. 

Section  601.805(b)(1)     Tax  counseling 
for  the  elderly,  miscellaneous 
administrative  provisions. 

In  the  Treasury  Department  1981 
Appropriation,  the  Service  was 
authorized  to  advance  funds  to  sponsors 
of  Tax  Counseling  for  the  Elderly  (TCE) 
programs  in  order  to  finance  operations. 
Such  authority  applied  only  to  TCE 
programs  operated  under  the  1981 
appropriation.  Because  under  the 
current  Treasury  department 
appropriation  the  Service  does  not  have 
statutory  authority  to  make  such 
advance  payments,  references  to  them 
are  removed  from  $  601.805(bj(l] 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  Regulatory 
Impact  Analysis  is  therefore  not 
required.  A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  procedural  rules.  Accordingly, 
the  amendments  to  the  Statement  of 
Procedural  Rules  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
amendments  to  the  Statement  of 
Procedural  Rules  is  Michel  A.  Daze  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  the  Chief  Counsel, 
Infernal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  participated  in 
developing  the  amendments  both  on 
matters  of  substance  and  style. 


List  of  Sub)M4s  in  26  CFR  Part  Ml 

Administrative  practice  and 
procedure,  Aged,  Alcohol  and  alcoholic 
beverages.  Arms  and  munitions.  Cigars 
and  cigarettes.  Claims,  Freedom  of 
information.  Taxes. 

Adoption  of  Amendments  to  Statement 
of  Procedural  Rules 

Accordingly.  28  CFR  Part  601  is 
amended  as  follows: 

PART  601— {AMENDED] 

Paragraph  1.  Section  601. 101(a)  is 
amended  by  revising  the  fifth  and  sixth 
sentences  to  read  as  set  forth  below. 

§601.101    IntroducUon. 

(a)  General.   *  *  *  The  Director. 
Foreign  Operations  District,  administers 
the  internal  revenue  laws  applicable  to 
taxpayers  residing  or  doing  business 
abroad,  foreign  taxpayers  deriving 
income  from  sources  within  the  United 
Stales,  and  taxpayers  who  are  required 
to  withhold  tax  on  certain  payments  to 
nonresident  aliens  and  foreign 
corporations,  provided  the  books  and 
records  of  those  taxpayers  are  located 
outside  the  United  States.  For  purposes 
of  these  procedural  rules  any  reference 
to  a  district  director  or  a  district  office 
includes  the  Director,  Foreign 
Operations  District,  or  the  District 
Office,  Foreign  Operations  District,  if 
appropriate.  *   *   * 
•        •        •        •        * 

Par.  2.  Section  601.103  is  amended  as 

follows: 

1.  The  fifth  sentence  of  paragraph  (a) 
is  revised  to  read  as  set  forth  below. 

2.  Paragraph  (c)(1)  is  amended  by 
removing  from  the  fourth  sentence  the 
words  "of  International  Operations"  and 
adding  instead  the  words  ",  Foreign 
Operations  District". 

3.  Paragraph  (c)f3)  is  amended  by 
removing  from  the  fourth  sentence  the 
words  "Court  of'  and  by  adding  after 
"Claims"  the  word  "Court". 

§601.103    Summary  of  General  Tax 
Procedures. 

[a]  Collection  procedure.  *   *  *  In  the 
case  of  wages  earners,  annuitants, 
pensioners,  and  nonresident  aliens,  the 
income  tax  is  collected  in  large  part 
through  withholding  at  the  source.  *  *  * 
«        *        •        ♦        * 

Par.  3.  Section  601.104  is  amended  as 
follows: 

1.  Paragraph  (a)(3)  is  revised  to  read 
as  set  forth  below. 

2.  Paragraph  (b)  is  revised  to  read  as 
set  forth  below. 
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3.  A  new  sentence  as  set  forth  below 
is  added  after  the  first  sentence  in 
paragraph  (c)(2). 

4.  The  eighth  sentence  of  paragraph 
(c)(3)  is  revised  and  a  new  sentence  is 
added  after  the  eighth  sentence  to  read 
as  set  forth  below. 

5.  Paragraph  (c)(4)  is  amended  by 
adding  in  the  first  sentence  the  words 
"(or  a  minimum  penalty)"  after  the 
words  "amount  of  tax"  and  by  adding 
after  the  fourth  sentence  a  new  sentence 
as  set  forth  below. 

§  60 1 . 1 04    CoUection  functions. 

(a)  Collection  methods.  *  *   * 

(1)  Payments  of  estimated  tax.  Any 
individual  who  may  reasonably  expect 
to  receive  gross  income  for  the  taxable 
year  from  wages  or  from  sources  other 
than  wages,  in  excess  of  amounts 
specified  by  law,  and  who  can 
reasonably  expect  his  or  her  estimated 
tax  to  be  at  least  $200  in  1982,  $300  in 
1983.  $400  in  1984,  and  $500  in  1985  and 
later  is  required  to  make  estimated  tax 
payments.  Payments  of  estimated  tax 
are  applied  in  payment  of  the  tax  for  the 
taxable  year.  A  husband  and  wife  may 
jointly  make  a  single  payment  which 
may  be  applied  in  payment  of  the 
income  tax  liability  of  either  spouse  in 
any  proportion  they  may  specify.  For 
taxable  years  ending  on  or  after 
December  31, 1955,  the  law  requires 
payments  of  estimated  fax  by  certain 
corporations.  See  section  6154  of  the 
Code. 
•         •        •        .        . 

(b)  Extension  of  time  for  filing 
rptums — (1)  General.  Under  certain 
circumstances  the  district  directors  or 
directors  of  service  centers  are 
authorized  to  grant  a  reasonable 
extension  of  time  for  filing  a  return  or 
declaration.  The  maximum  period  for 
extensions  cannot  be  in  excess  of  6 
months,  except  in  the  case  of  taxpayers 
who  are  abroad.  With  an  exception  in 
the  case  of  estate  tax  returns,  written 
application  for  extension  must  be 
received  by  the  appropriate  director  on 
or  before  the  date  prescribed  by  law  for 
filing  the  return  or  declaration. 

(2)  Corporations.  On  or  before  the  last 
date  prescribed  by  law  for  filing  its 
income  tax  return  for  taxable  years 
beginning  before  January  1, 1983,  a 
corporation  may  obtain  an  automatic  3- 
month  extension  of  time  for  filing  the 
income  tax  return  by  filing  Form  7004 
and  paying  an  estimated  amount  not 
less  than  would  be  required  as  the  first 
installment  of  tax  due  should  the 
corporation  elect  to  pay  the  tax  in 
installments.  Form  7005  should  be  used, 
when  an  additional  extension  of  time  is 
requested  by  a  corporation  that 
previously  received  an  automatic  3- 


month  extension.  For  taxable  years 
beginning  after  December  31, 1982,  a 
corporation  may  no  longer  elect  to  pay 
tax  in  installments.  On  or  before  the  last 
date  prescribed  by  law  for  filing  its 
income  tax  return  for  taxable  years 
beginning  after  1982,  a  corporation  in 
such  years  may  obtain  an  automatic  3- 
month  extension  of  time  for  filing  its 
income  tax  return  by  filing  Form  7004 
and  paying  the  full  amount  properly 
estimated  as  its  tax  liability. 

(3)  Individuals.  On  or  before  the  date 
prescribed  for  the  filing  of  the  return  of 
an  individual,  such  individual  may 
obtain  an  automatic  4-month  extension 
of  time  for  filing  his  or  her  return  by 
filing  Form  4868  accompanied  by 
payment  of  the  full  amount  of  the 
estimated  unpaid  tax  liability. 

[c]  Enforcement  procedure.  *   '   ' 

(2)  I^vy.  •  •  *  However,  unless 
collection  is  in  jeopardy,  the  taxpayer 
must  be  furnished  written  notice  of 
intent  to  levy  no  fewer  than  10  days 
before  the  date  of  the  levy.  *  *  * 

(3)  Liens.  *   *   *  A  certificate  of  release 
of  lien  will  be  issued  not  later  than  30 
days  after  the  taxpayer  furnishes  proper 
bond  in  lieu  of  the  lien,  or  30  days  after 
it  is  determined  that  the  liability  has 
been  satisfied,  has  become 
unenforceable  by  reason  of  lapse  of 
time,  or  has  been  discharged  in 
bankruptcy.  If  a  certificate  has  not  been 
issued  and  one  of  the  foregoing  criteria 
for  release  has  been  met.  a  certificate  of 
release  of  lien  will  be  issued  within  30 
days  after  a  written  request  by  a 
taxpayer,  specifying  the  grounds  upon 
which  the  issuance  of  release  is  sought. 

(4)  Penalties.  *   *  *  There  are  also 
civil  penalties  for  filing  false 
withholding  certificates,  for  substantial 
understatement  of  income  tax.  for  filing 
a  frivolous  return,  for  organizing  or 
participating  in  the  sale  of  abusive  tax 
shelters,  and  for  aiding  and  abetting  in 
the  understatement  of  tax  liability.  *  *  * 
•        •        •        •        « 

Par.  4.  Section  601.106  is  amended  as 
follows: 

1.  The  fourth  sentence  of  paragraph 
(a)(l)(i)  is  amended  by  removing  the 
words  "of  International  Operations"  and 
adding  instead  ",  Foreign  Operations 
District". 

2.  The  words  "or  reasonable  basis" 
are  added  in  paragraph  (a)(l)(iii){o)  after 
the  worrds  "reasonable  cause". 

3.  Paragraph  (a)(l)(iii){e)  is  removed. 

4.  Paragraph  (a)(l)(iii)((/)  is 
redesignated  paragraph  (a)(l)(iii)(e).  and 
such  paragraph  as  redesignated  is 
amended  by  removing  the  final  word 
"and"  and  changing  the  ending 
punctuation  from  a  semicolon  to  a 
period. 


&.  New  paragraph  (aMtK»i)(<')  «■  »H 
forth  beiow  is  added  after  paragraph 
(a)(l)(iiiMc). 

6.  Paragraph  (dK2)(i><)  >•  amended  by 
removing  the  words  "Court  of  Qaims." 
and  by  inserting  after  "or  U.S."  the 
words  "Claims  Court" 

7.  The  second  sentence  of  paragraph 
(0(4)  is  amended  by  removing  the  words 
"of  International  Operations"  and 
adding  instead  ".  Foreign  Operations 
District,".  The  words  "or  Office  of 
International  Operations"  and  the 
commas  appearing  before  and  after  the 
words  "service  center"  are  removed 
from  the  first  sentence  of  paragraph  (f) 
(5)  and  the  words  "(including  the 
Foreign  Operations  District)  or"  are 
added  instead  after  the  words  "district 
office". 

§601.106    Appeals  functions. 

(a)  General.  (l)(i)  *   •   * 

(iii)  •   •   • 

(d]  The  penalty  provided  in  section 
6700  for  promoting  abusive  tax  shelters 
(because  the  penalty  is  subject  to  the 
procedural  rules  of  section  6703  which 
provides  for  an  extension  of  the  period 
of  collection  of  the  penalty  when  a 
person  pays  not  less  than  15  percent  of 
the  amount  of  such  penalty);  and 


§601^2    lAmwtdMl] 

Par.  5.  Section  601.202  is  amended  as 
follows: 

1.  Paragraph  (c)(4)  is  amended  by 
removing  the  words  ".  the  Director  of 
International  Operations,"  and  adding 
instead  "(including  the  Director,  Foreign 
Operations  District).". 

2.  Paragraph  (c)(6)  is  amended  by 
removing  the  words  "of  International 
Operations"  and  adding  instead  ", 
Foreign  Operations  District". 

S  601.203    (Amended] 

Par.  6.  Section  601.203  is  amended  as 
follows: 

1.  Paragraph  (a)(1)  is  amended  by 
removing  from  the  second  sentence 
"Office  of  International  Operations"  and 
adding  instead  "District  Office,  Foreign 
Operations  District"  and  by  removing 
from  the  fourth  sentence  ",  the  Director 
of  International  Operations,  the 
Assistant  Director  of  International 
Operations,"  and  adding  instead 
"(including  the  District  Director  and 
Assistant  District  Director,  Foreign 
Operations  District),". 

2.  Paragraph  {c)(3)  is  amended  by 
removing  from  the  first  sentence  ", 
Director  of  International  Operations. 
Assistant  Director  of  International 
Operations"  and  adding  instead 
"(including  the  District  Director  and 
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Assistant  District  Director,  Foreign 
Operations  District)",  and  by  removing 
from  the  second  sentence  "or  Director  of 
International  Operations"  and  adding 
instead  "(including  the  Director,  Foreign 
Operations  District) '. 

§601.206    [Amended] 

Par.  7.  Section  601.206(c)  is  amended 
by  removing  "Office  of  International 
Operations"  and  adding  instead 
"District  Office,  Foreign  Operations 
District". 

Par.  8.  Section  601.401  is  amended  by 
removing  the  second  sentence  from 
paragraph  (a)(3)  and  inserting  in  its 
place  the  revised  text  as  set  forth  below. 

S  60 1 .40 1     Emptoyment  taxes. 

(a)  General.  '   '   ' 

[3]  Collected  methods.  *  *  * 
Employee  tax  must  be  deducted  and 
withheld  by  employers  from  "wages"  or 
"compensation"  (including  tips  reported 
in  writing  to  employer)  paid  to 
employees,  and  the  employer  is  liable 
for  the  employee  tax  whether  or  not  it  is 
so  deducted.  For  special  rules  relating  to 
tips  see  §§  31.3102-3  and  31.3402  (k}-l- 

•  *  *  •  * 

Par.  9.  Section  601.403  is  amended  as 
follows: 

1.  Paragraph  (a)  is  amended  by  adding 
at  the  end  thereof  new  paragraph  (11)  as 
set  forth  below. 

2.  Paragraph  (c)(1)  is  amended  by 
adding  at  the  end  thereof  two  new 
sentences  as  set  forth  below. 

3.  Paragraph  (c)(3)  is  amended  by 
adding  in  the  first  sentence  after 
"hydraulic  mining,"  the  words 
"domestically  produced  crude  oil,"  and 
by  adding  before  the  final  sentence  a 
new  sentence  as  set  forth  below. 

§  60 1 .403    Misceilaneous  excise  taxes 
collected  by  return. 

(a)  General.  *   *   * 

(11)  Domestic  crude  oil.  Chapter  45  of 
the  Code  imposes  an  excise  tax  on  the 
windfall  profit  from  domestically 
produced  crude  oil,  except  exempt  oil. 
•         •         *         *         * 

(c)  Collection  of  tax — (1)  Imposed 
taxes.  '   '  '  Each  quarter  in  which  there 
is  a  windfall  profit  tax  liability  for  the 
production  of  domestic  crude  oil,  a 
return  must  be  filed  by  purchasers  of 
crude  oil  who  are  required  to  deduct  and 
withhold  the  tax.  operators  and 
qualified  disbursers  who  choose  to 
deduct  and  withhold  the  tax,  and 
producers  of  crude  oil  on  which  no 
withholding  is  required.  Each  producer 
of  crude  oil  who  did  not  have  enough 
tax  withheld  during  the  calendar  year 
must  file  an  annual  return  by  May  31 


following  the  calendar  year  during 
which  the  oil  was  removed. 
*        •        *        *        • 

(3)  Depository  procedures.  *  *  *  The 
procedures  for  depositing  windfall  profit 
fax  are  contained  in  §  51.4995-3  and 
Temporary  Excise  Tax  Regulatons  under 
the  Crude  Oil  Windfall  Profit  Tax  Act  of 
1980,  §  150.4995-3.  *   *   * 

•  *  *  »  * 

I 

§601-506    [Amended] 

Par.  10.  Section  601.506(b)(2)  is 
amended  by  removing  from  the  third 
sentence  the  words  "Court  of  Claims." 
and  by  adding  after  the  words  'in  the 
U.S."  the  words  "Claims  Court,". 

§601.702    [Amended] 

Par.  11.  Sfiction  601.703  is  amended  as 
follows: 

1.  The  words  "of  the  Office  of 
International  Operations"  are  removed 
from  the  second  sentence  of  paragraph 
(c)(7)(i)  and  the  words,"  Foreign 
Operations  District"  are  added  instead. 

2.  Paragraph  (g)  is  amended  by 
removing  from  the  first  sentence  the 
words  "the  Director  of  the  Office  of 
International  Operations,"  and  by 
adding  after  "District  Directors"  and 
before  the  comma  the  words  "(including 
the  Director.  Foreign  Operations 
District)".  Paragrah  (g)  is  also  amended 
by  removing  from  the  National  Office 
list  of  mailing  addresses  the  words 
"Office  of  International  Operations"  and 
adding  instead  "Foreign  Operations 
District". 

§601.605    (Amended] 

Par.  12.  Paragraph  (b)(1)  of  §  601.805  is 
amended  by  removing  the  second 
sentence  and  by  removing  from  the  third 
sentence  the  words  "these  two 
circulars"  and  adding  instead  "this 
circular". 

These  amendments  to  the  Statement 
of  Procedural  Rules  are  issued  under  the 
authority  contained  in  5  U.S.C.  301  and 
552. 

Roscoe  L  Egger,  |r., 
Commissioner  of  Internal  Revenue. 

|FR  Doc  84-245-5  Filed  9-17-84.  8:45  amj 
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June  27, 1984,  make  the  following 
correction:  In  the  third  line  from  the 
bottom,  "more"  should  be  removed. 


DEPARTMEhfT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf 

Correction 

In  FR  Doc.  84-17104  appearing  on 
page  26225  in  the  issue  of  Wednesday, 


BILUNQ  CODE  1505-01-M 


POSTAL  SERVICE 

39  CFR  Part  601 

Procurement  of  Property  and  Services; 
Amendments  to  Postal  Contracting 
Manual 

agency:  Postal  Service. 

ACTION:  Amendments  to  Postal 
Contracting  Manual. 

summary:  The  Postal  Service  announces 
that  it  is  amending  the  Postal 
Contracting  Manual  to  be  consistent 
with  the  Department  of  L,abor  revised 
regulations  under  the  Service  Contract 
Act  of  1965,  as  amended.  While  a 
number  of  minor  editorial  revisions  have 
been  made  throughout  that  part  of  the 
Postal  Contracting  Manual  dealing  with 
the  Service  Contract  Act,  significant 
changes  are  described  below  in  the 
Explanation  of  Changes. 

EFFECTIVE  DATE:  August  31, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  A.  Keller,  (202)  245-4818. 

SUPPI^MENTARY  INFORMATION:  The 

Postal  Contracting  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR 
601.100),  has  been  amended  by  the  issue 
of  PCM  Circular  84-4,  dated  August  31, 
1984. 

In  accordance  with  39  CFR  601.105, 
notice  of  these  changes  is  hereby 
published  in  the  Federal  Register  and 
the  text  of  the  changes  is  filed  with  the 
Director,  Office  of  the  Federal  Register. 
Subscribers  to  the  basic  manual  will 
receive  these  amendments  from  the 
Postal  Service.  (For  other  availability  of 
the  Postal  Contracting  Manual,  see  39 
CFR  601.104.) 

List  of  Subjects  in  39  CFR  Part  601 

Government  procurement.  Postal 
Service,  Incorportion  by  reference. 

Explanation  of  Changes 

1.  PCM  12-902.3— A  reference  is 
added  for  guidance  on  the  various  types 
of  contracts  covered  by  the  act. 

2. 12-902.4 — Canton  Island  is  deleted 
from  coverage  (see  29  CFR  4.112(a)).  A 
new  paragraph  (b)  is  added  to  reflect  the 
"significant  or  substantial"  standard 
DOL  uses  to  determine  whether  work  is 
"performed"  in  the  United  States  (29 
4.112(b)(2)).  The  paragraph  that  was  12- 
902.4  is  now  12-904.4(a). 
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3. 12-902.6 — ^The  present  provision  is 
designated  as  paragraph  (a).  Paragraph 
(b)  is  added  t^reflect  29  CFR  4.114(b), 
which  explicitly  warns  contractors  that 
they  will  be  held  hable  for  violations  of 
the  act  by  their  subcontractors. 

4. 12-903{3>— "Section  22"  is  replaced 
with  "section  10721"  to  reflect 
recodification  of  the  Interstate 
Commerce  Act. 

5. 12-903(6) — "Services"  is  changed  to 
"contract"  to  conform  with  DOL's 
interpretation  that  the  act  applies  to 
contracts  and  not  separate  service- 
contract  specifications  (48  FR  49742-43). 
The  remainder  of  the  change  harmonizes 
*      with  the  "significant  op  substantial"  test 
(see  item  2  above). 

6. 12-903(9)— New  subsection  (iii)  is 
added  to  reflect  29  CFR  4.123(e), 
exempting  automated  data  processing. 
scientific,  medical,  office,  and  business 
machinery  repair  and  calibration  from 
coverage  in  limited  circumstances. 

7. 12-904(2)— The  title  of  29  CFR  Part 
4.  Subpart  B,  is  changed  to  "Wage 
Determination  Procedures."  The  title  of 
the  subpart  relating  to  fringe  benefits  is 
changed  to  "Compensation  Standards" 
located  at  29  CFR  Part  4,  Subpart  D. 

8. 12-905a — The  clause  for  service 
contracts  in  excess  of  $2,500  appears 
only  in  Form  7382,  Additional  General 
Provisions  for  Service  Contracts.  Form 
7382  has  been  revised  to  include  the  text 
of  29  CFR  4.6.  Use  the  Form  7382. 
Additional  Contract  Provisions  for 
Service  Contracts.  April  1984,  included 
in  Section  16,  immediately  when 
applicable.  Previous  editions  of  Form 
7382  are  obsolete  and  must  be 
destroyed. 

9. 12-905b — The  section  is  revised  to 
incorporate  a  new  Labor  Standards 
clause  for  service  contracts  not  in 
excess  of  $2,500  (see  29  CFR  4.6).  The 
new  clause  (August  1984)  will  be 
incorporated  in  procurement  forms  as 
they  are  reprinted.  Pending 
incorporation,  contracting  officers  must 
substitute  the  August  1984  clause  for 
previous  editions  of  the  clause  in 
solicitations  for  service  contracts  of 
$2,500  or  less. 

10, 12-906.2(a) — The  section  is  revised 
in  accordance  with  29  CFR  4.4(a)(1)  to 
specify  when  wage  determinations  must 
be  requested  and  when  late 
determinations  are  to  be  incorporated 
into  solicitations  and  contracts. 

11. 12-906.2(c}— "Furnished  for  the 
same  location"  is  changed  to  "furnished 
in  the  same  location."  This  change,  - 
consistent  with  29  CFR  4.4(c),  modifies 
the  existing  requirement  in  those  cases 
where  a  successor  contractor  need  not 
be  in  the  same  location  (29  CFR  4.163(i)). 
"Office  of  Special  Wage  Standards"  is 
changed  to  "Wage  and  Hour  Division." 


12. 12-006.2(d}— "Office  of  Special 
Wage  Standards"  is  changed  to  "Wage 
and  Hour  Division,"  and  rules  are  added 
to  reflect  29  CFR  4.4(f).  concerning 
contracts  subject  to  the  act  on  which 
more  than  five  service  employees  are 
contemplated. 

13. 12-906.2  (e)  and  (f>— New 
paragraphs  incorporate  the  two-step 
procurement  procedure  which  DOL 
adopted  at  29  CFR  4.3  and  4.4  for 
locality  determinations  when  the  place 
of  performance  of  a  service  contract  is 
unknown  at  the  time  of  solicitation. 

14. 12-906.2(g)— New  paragraph 
reflects  29  CFR  4.4(g). 

15. 12-906.3(a)— "Office  of  Special 
Wage  Standards"  is  changed  to  "Wage 
and  Hour  Division."  The  rule  concerning 
action  on  responses  to  SF  98  notices 
received  from  DOL  less  than  10  days 
before  the  opening  of  bids  or  the  date 
established  for  the  initial  receipt  of 
proposals  is  deleted  (reflecting  29  CFR 
4.5(a)(1)). 

16. 12-90e.3(b)— Procedures  after 
award  are  revised  to  reflect  29  CFR 
4.5(b)(1).  4.4(g).  4.5(c)  (1)  and  (2).  and 
4.5(d). 

17. 12-906.5— "$2,500"  is  changed  to 
'$10,000"  to  reflect  the  changes  in  29 
CFR  4.8.  whereby  SF  99  need  not  be 
filed  for  contracts  with  a  value  less  than 
$10,000.  . 

18. 16-7382— The  revised  Form  7382 
(April  1984)  is  illustrated. 

19. 18-601- A  new  section  is  added  to 
clarify  that  the  Service  Contract  Act 
does  not  apply  to  professional  architect- 
engineer  contracts. 

20.  22-704 — This  section  is  revised  to 
add  a  clause  for  cleaning  services 
contracts  involving  five  or  fewer  service 
contract  employees  to  provide  for 
equitably  adjusting  the  contract  price 
where  award  is  necessary  before  receipt 
of  wage  determination. 

(5  U.S.C.  552(a).  39  U.S.C  401.  404,  4ia  411) 
W.  AUm  Sander*. 

Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 

[FR  Doc  M-MSae  rtmj  »-r-«4:  kiS  ami 
mxim  COK  77t*-t>-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-«-FRL-2670-41 

Ravislon*  to  Nortt)  Dakota  PSD  Plan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 


SUMMARY:  EPA  is  approving  revisions  to 
North  Dakota's  Prevention  Significant 
Deterioration  (PSD)  regulation 
submitted  on  October  28, 1982.  with 
supplementary  information  submitted  qn 
July  5. 1983;  March  6, 1984  and  June  20. 
1984.  These  revisions  are  necessary  so 
that  the  regulations  will  be  consistent 
with  the  changes  to  the  EPA  PSD 
regulations  published  August  7, 1980. 
The  purpose  is  so  that  North  Dakota  can 
continue  to  administer  the  PSD  program. 
DATES:  This  action  will  be  effective 
November  19. 1984.  unless  notice  is 
received  by  October  18, 1984,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSCS:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4.-00  p.m.  Monday  through 
Friday  at  the  following  offices: 

Environmental  Protection  Agency. 

Region  VIIL  Air  Programs  Branch. 

1860  Lincoln  Street.  Denver,  Colorado 

80295 
Environmental  Protection  Agency. 

Public  Information  Reference  Unit, 

Waterside  Mall,  401  M  Street.  SW.. 

Washington,  D.C.  20460 
The  Office  of  the  Federal  Register.  1100 

L  Street,  NW..  Room  8401. 

Washington.  D.C.  20408. 
FOR  FURTHER  INFORMATION  CONTACT 
Dale  Wells.  Air  Programs  Branch. 
Environmental  Protection  Agency,  1860 
Lincoln  Street  Denver,  Colorado  80295. 
(303)  837-6131. 

SUPFLSMENTARY  INFORMATION:  EPA 

approved  North  Dakota  regulations  for 
Prevention  of  Significant  Deterioration 
(PSD)  on  November  2. 1979  (44  FR 
63103).  Chapter  33-15-15  of  the  North 
Dakota  Air  Pollution  Control 
Regulations,  the  PSD  regulation,  has 
been  revise^  to  be  consistent  with  the 
changes  to  the  EPA  regulations 
published  on  August  7, 1980  (40  CFR 
51.24). 

EPA  was  initially  concerned  that  the 
definition  of  "major  stationary  source" 
was  inconsistent  with  EPA's  definition. 
but  this  concern  was  answered  by 
supplementary  information  submitted  by 
the  State  on  July  5. 1983.  The  reviaion  is 
being  approved  with  the  understanding 
that  the  definition  of  "major  stationary 
source"  has  the  same  affect  as  EPA's 
definition. 

EPA  advised  the  State  of  certain 
additional  inconsistencies  between  the 
North  Dakota  and  EPA  regulations. 
These  inconsistencies  included  the 
definition  of  "high  terrain"  and  the 
notification  of  governors  of  all  affected 
states  for  innovative  control  technology 
waivers.  Supplement^  information  was 
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submitted  by  the  State  on  March  8, 1984, 
which  resolves  these  inconsistencies. 

Under  this  program.  North  Dakota  will 
be  issuing  permits  and  establishing 
emission  limitations  that  may  be 
affected  by  the  recent  judicial  review  of 
stack  height  regulations  promulgated  by 
EPA  on  February  8, 1982  (47  FR  5864). 
For  this  reason.  EPA  has  required  that 
the  State  include  the  following  caveat  in 
all  potentially  affected  permit  approvals 
until  the  stack  height  regulations  are 
revised  by  EPA: 

In  approving  this  permit,  the  Department 
has  determined  that  the  application  complies 
with  the  applicable  provisions  of  the  stack 
height  regulations  promulgated  by  EPA  on 
February  8,  1982  (47  FR  5864).  Portions  of 
these  regulations  have  been  overturned  by  a 
panel  of  the  U.S.  Court  of  Appeals  for  the 
DC.  Circuit.  Sierra  Club  v.  EPA,  719  F.2d  436 
(DC.  Cir..  1983).  Consequently,  this  permit 
may  be  subject  to  modification  Vkfhen  EPA 
issues  revised  regulations  in  response  to  the 
court  decision.  This  may  result  in  revised 
emission  limitations  or  may  affect  other 
actions  taken  by  the  source  owners  or 
operators. 

North  Dakota  made  an  enforceable 
commitment  to  include  such  a  caveat  in 
all  affected  permits  by  letter  dated  June 
20. 1984.  This  letter  is  part  of  the  SIP 
revision  EPA  is  approving  today. 

EPA  has  determined  that  these 
revisions  are  consistent  with  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and,  therefore,  is  approving 
these  revisions. 

The  public  is  advise  that  this  action 
will  be  effective  November  19, 1984. 
However,  if  we  receive  written  notice  by 
30  days  from  date  of  publication  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  this  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
this  action  and  establishing  a  commemt 
period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations.  Air 
pollution  control,  Ozone.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons. 


This  rulemaking  is  issued  under  the 
authority  of  section  110  of  the  Clean  Air 
Act  (42  U.S.C.  7410). 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  September  7,  1984. 
William  D.  Ruckelshaus, 
Administrator. 

PART  52— {AMENDED] 

Title  40,  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subject  JJ— North  Dakota 

In  §  52.1820,  paragraph  (c)(14}  is 
added  as  follows: 

§  52.1820    Identification  of  plan. 


(c) 


I* 


(14)  Revisions  to  the  Prevention  of 
Significant  Deterioration  requirements 
in  Chapter  33-15-15  of  the  North  Dakota 
regulations  were  submitted  on  October 
28, 1982  by  the  Governor,  with 
supplemental  information  submitted  on 
July  5, 1983,  March  8,  1984  and  June  20, 
1984,  by  the  State  Agency. 

|FR  Doc.  9*-243a7  Filed  9-17-84,  8;«  am) 
BltXING  CODE  SS«0-60-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-11 

lFPMRAmdtB-58] 

Records  Disposition 

agency:  National  Archives  and  Records 
Service,  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
GSA  form  number  cited  in  a  regulation 
on  records  disposition  which  was 
published  February  21, 1984  (49  FR 
6370).  In  41  CFR  101-11.410-8(b).  the 
GSA  Form  titled  "Agency  Review  for 
Contingent  Disposal"  was  referred  to  as 
GSA  Form  3265.  The  form  number 
should  be  3165. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  C.  Thomas,  Management 
Analysis  and  Improvement  Division, 
(202)  523-3214. 

1.  The  authority  citation  for  Part  101- 
11  reads  as  follows: 

Authority:  44  U.S.C.  3301-3314;  44  U.S.C. 
2101-2113,  2901-2910,  3101-3107. 

2.  41  CFR  101-1 1.410-8(b)  is  corrected 
to  read  as  follows: 


§101-11.410-8    Disposal  ctMrances  for 
records  In  Federal  records  centers. 

*         •         *         •         •       ^ 

(b)  Contingent  records  (records  of 
Federal  agencies  scheduled  for 
destruction  after  occurrence  of  an  event 
at  some  unspecified  time  in  the  future) 
held  by  Federal  records  centers  will  be 
disposed  of  upon  receipt  of  agency 
concurrence  in  response  to  GSA  Form 
3165,  Agency  Review  for  Contingent 
Disposal,  or  other  written  concurrence. 
If  the  agency  does  not  respond  to  the 
review  notice  within  90  calendar  days, 
the  records  center  may  return  the 
records  to  the  agency  and  reject  future 
transfers  of  that  records  series. 
***** 

Dated:  September  10, 1984. 
Robert  M.  Warner, 

Archivist  of  the  United  States. 

|FK  Doc  84-24602  Filed  9-17-84;  8:45  am] 
BILUNC  COOE  M20-2C-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  2 

Information  Collection  Requirements 
Approved  by  0MB 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  This  new  subpart  is  being 
added  to  advise  the  public  of  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to  the 
information  collection  requirements  of 
FEMA. 

EFFECTIVE  DATE:  September  18, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Harding,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Washington,  DC  20472,  telephone:  (202) 
287-0377. 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35401)  seeks,  in  part,  to  minimize 
the  Federal  paperwork  burden.  The  Act 
requires  that  agencies  obtain  OMB 
review  and  clearance  of  certain 
reporting  and  recording  requirements 
and  give  public  notice  of  clearance 
numbers.  44  CFR  Part  2  is  being 
amended  to  add  a  new  Subpart  C  to 
display  the  control  numbers  assigned  by 
OMB  to  the  information  collection 
requirements  of  FEMA. 

Because  this  is  a  nonsubstantive 
amendment  dealing  with  procedural 
matters,  it  is  not  subject  to  the 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551-553  et  seq.) 
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requiring  advance  notice  and  comment. 
FEMA  has  determined  that  this 
regulation  will  not  impose  unnecessary 
burdens  on  the  economy  or  on 
individuals  and.  therefore,  is  not 
significant  for  the  purposes  of  Executive 
Order  12291;  that  a  regulatory  analysis 
is  not  required:  and  that  environmental 
impact  documents  under  the  National 
Environmental  Policy  Act  of  1969  are  not 
required  since  the  action  is 
administrative  and  categorically  exempt 
from  44  CFR  Part  10. 

List  of  Subjects  in  44  CFR  PaH  2 

Organization  and  functions 
(government  agencies),  Record  and 
recordkeeping  requirements. 

Accordingly,  44  CFR  Part  2  is 
amended  as  follows: 

PART  2— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

1.  The  Table  of  Contents  is  amended 
by  adding  at  the  end  thereof  the 
following: 

Subpart  C— OMB  Control  Numbers 

Sec 

2.80  Purpose. 

2.81  OMB  control  numbers  assigned  to 
information  collections. 

2.  A  new  Subpart  C  is  added,  as 
follows: 

Subpart  C— OMB  Control  Numbers 
§  2.S0    Purpose. 

The  purpose  of  this  subpart  is  to 
display  OMB  control  numbers  assigned 
to  FEMA's  information  collection 
requirements. 

§  2.81     OMB  control  numbers  assigned  to 
information  collections. 

This  section  collects  and  displays  the 
control  numbers  assigned  to  information 
collection  requirement  of  FEMA  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1980.  FEMA  intends 
that  this  section  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
for  each  agency  informatfon  collection 
requirement. 


44  CFR  pan  or  »ectKio  where  identified  »ryl 
described 


Currew 

OMB 

coolrol  No 


9lt(e) 

5922 

5924 

64  3   

65.3 

66 

67.7 


3067-0077 
3067-0018 
3067-0020 
3067-0020 
3067-0148 
3067-0146 
3087-0148 


44  CFn  pen  or  »ctior  whan  idenWied  erxl 
descrbed 


Ct*Tont 

OMB 

cofuroi  No 


70.3 

75  11 , 

150  3 

205  54 

205.S4(j) . 

205  94 

205  96 

205  115... 
205  116... 

308  _... 

332  3(d)  „. 

332  5 

360  


3067-0147 
3067-0127 
3067-0150 
3067-0146 

3067-0146 
3067-0034 
3067-0026 

3067-0148 
3067-016' 
3067-0074 
3067-0152 
3067-0152 
3067-0100 


48  CFR  pen  or  section  where  identrfied  end 
descnbed 


Curreni 

OM8 

oonva  No 


7.5.. 


3067-01 1S 
3067-0116 


Dated:  Septembr  12.  1984. 
George  Jett, 

General  Counsel. 

IFF  Doc  S4-24609  Filed  &-1 7-84,  8  45  ami 
BILUNQ  CODE  e716-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  61  and  63 

ICGO  80-064] 

Marine  Engineering;  Thermal  Fluid 
Heaters,  Required  Tests  and 
Inspections;  Correction 

agency:  Coast  Guard.  DOT. 
action:  Final  rule;  correction. 


summary:  This  document  corrects  a 
Fmal  Rule  on  tests  and  inspection  of 
thermal  fluid  heaters  that  appeared  at 
page  32192  in  the  Federal  Register  of 
Monday,  August  13,  1984  (49  FR  32192). 
The  action  is  necessary  to  correct 
clerical  errors  in  revising  citations. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  David  M.  Strasser,  Commandant 
[G-MVI-2/24),  U.S.  Coast  Guard 
Headquarters,  Room  2409,  2100  Second 
Street,  SW.,  Washington,  D.C.  20593, 
(202)426-4431. 

The  following  corrections  are  made  in 
FR  Doc.  84-21378  appearing  on  32192  in 
the  issue  of  August  13,  1984: 

1.  On  page  32193,  at  the  bottom  of 
column  two.  in  amendment  1  "reads  as 
follows"  is  corrected  to  read  "is  revised 
to  read  as  follows  and  replaces  all 
existing  authority  citations  within  the 
part". 

2.  On  page  32194  on  the  last  line  of 
column  one  "reads"  is  corrected  to  read 
"is  revised  to  read". 


Dated:  September  12.  1984. 

A.F.  Bridgman,  Jr., 

Chief.  Legislative  and  Administrative  Low 
Division. 

|FR  Doc  84-24636  Filfd  9-17-M:  1-45  >in| 
BIUJNG  CODE  4»10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(CC  Docket  No.  83-1291] 

Elimination  of  Annual  Report  of 
Miscellaneous  Common  Carriers  (FCC 
Form  P);  Correction 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an 
erroneous  citation  in  a  prior  order 
concerning  elimination  of  Annual  Report 
of  Miscellaneous  Common  Carriers 
(FCC  Form  P),  published  on  March  19. 
1984  (49  FR  10121). 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  G.  Lavey.  Common  Carrier 
Bureau,  (202)  632-6910. 

Erratum 

In  the  Matter  of  Elimination  of  Annual 
Report  of  Miscellaneous  Common  Carriers 
(FCC  Form  P)  CC  Docket  No.  83-1291. 

Released:  September  12.  1984. 

The  Order  (FCC  84-74),  released 
March  8,  1984,  inadvertently  stated  that 
rule  section  47  CFR  1.785(a)(6)  had  been 
removed.  The  correct  cite  of  the 
removed  paragraph  is  47  CFR 
1.785(a)(5). 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

(FR  Doc  84-24568  Filed  9-17-64.  8:45  ami 
BtLUNQ  CODE  (712-01-11 


47  CFR  Part  73 

[Docicet  Not.  20521,  20548,  et  ai.] 

Corporate  Ownership  Reporting  and 
Disclosure  by  Broadcast  Ucsnsees; 
Multtpis  Ownership  of  Standard,  FM, 
and  Television  Stations  and  Cat>le  TV 
Systems;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  malces  editorial  corrections 
to  rules  appearing  in  the  appendices  of  a 
document  which  was  published  in  the 
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■  Federal  Register.  The  document  revises 
the  standards  for  attributing  interests  in 
broadcast,  cable  television  and 
newspaper  properties  in  the  application 
of  the  media  multiple  ownership  rules. 
This  erratum  adds  language 
inadvertently  omitted  from  §  73.3555  of 
the  Commission's  Rules,  revises  an 
incorrect  reference  to  the  transfer  of 
control  rules  in  that  section  and  changes 
an  incorrect  time  period  contained  in 
§  73.3615(a)  of  the  Commission's  Rules. 

FO«  FURTHER  INFORMATION  CONTACT: 
Laurel  R.  Bergold.  Mass  Media  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 
Erratum 

In  Ihe  matter  of  corporate  ownership 
reporting  and  disclosure  by  broadcast 
licensees.  Doclcet  No.  20521;  amendment  ot 
S  §  73.35.  73.240  and  73.636  of  the 
Commission's  rules  relating  to  multiple 
ownership  of  Standard,  FM,  and  Television 
Broadcast  Stations.  Docket  No.  20548: 
amendment  of  |§  73.35,  73.240.  73.636  and 
76.501  of  the  Commissiofl'i  rules  relating  to 
Multiple  Ownership  of  AM.  FM.  and 
Television  Stations  and  CATV  Syslems,  BC 
Docket  No,  78-239;  reexamination  of  the 
Commission's  rules  and  policies  regarding  the 
attribution  of  ownership  interests  in 
Broadcast.  Cable  Television  and  Newspaper 
Entities,  MM  Docket  No.  83-^16.  RM-3653. 
RM-3695,  and  RM-4045. 

Released:  September  11,  1964. 

t.  On  April  30, 1984  the  Commission 
released  a  Report  and  Order  ( "Order"), 
FCC  &4-115,  49  FR  19482,  published  on 
May  8, 1984  (FR  Doc.  84-12231)  in  the 
above-captioned  proceedings.  This 
Order  makes  a  number  of  revisions  to 
the  standards  governing  the  means  by 
which  the  Commission  attributes 
interests  in  broadcast,  cable  television 
and  newspaper  properties  and  to  the 
manner  in  which  these  interests  are 
reported. 

2.  In  the  course  of  preparing  this 
Order,  several  inadvertent  errors  were 
made.  First,  when  recodifying  the 
Commission's  rules,  certain  language 
was  inadvertently  omitted  from 
§  73.3555  as  shown  in  Appendix  C  of  the 
Commission's  Order.  To  rectify  this 
error.  §  73.3555  is  corrected  to  read  as 
follows: 

§  73.3555    Hultlpta  ownersMp. 

•         *         •         #         • 

(b)  No  license  for  an  AM,  FM,  or  TV 
broadcast  station  shall  be  granted  to 
any  party  (including  all  parties  under 
common  control)  if  such  party  directly 
or  indirectly  owns,  operates,  or  controls 
one  or  more  such  broadcast  stations  and 
the  grant  of  such  license  will  result  in: 

(1)  The  predicted  or  measured  2 
mV/m  groundwave  contour  of  an 
existing  or  proposed  AM  station. 


computed  in  accordance  with  §  73.183  or 
§  73.186,  encompassing  the  entire 
community  of  license  of  an  existing  or 
proposed  TV  broadcast  stationfs)  or  the 
Grade  A  contour(s)  of  the  TV  braodcast 
station(s).  computed  in  accordance  with 
5  73.884.  encompassing  the  entire 
community  of  license  of  the  AM  station; 
or 

(2)  The  predicted  1  mV/m  contour  of 
an  existing  or  proposed  FM  station, 
computed  in  accordance  with  §  73.313. 
encompassing  the  entire  community  of 
license  of  an  existing  or  prqposed  "TV 
broadcast  station(s)  or  the  Grade  A 
contour(s)  of  the  TV  broadcast 
station(s),  computed  in  accordance  with 
§  73.684.  encompassing  the  entire 
community  of  license  of  the  FM  station. 
•         •         *         •         • 

3.  Second,  the  reference  to  the  transfer 
of  control  rules  does  not  accurately 
reflect  those  rules  as  recodified  and  the 
UHF  exception  to  the  one-to-a  market 
rule  is  incorrectly  stated.  Accordingly. 
Note  4  in  §  73.3555.  as  shown  in 
Appendix  C  of  the  Commission's  Order. 
is  corrected  to  substitute  §  73.3540(f)  for 
§  73.3540(d)  and  to  accurately  reflect  the 
UHF  exception  to  the  one-to-a  market 
rule.  As  revised,  Note  4  reads  as  follows: 

Note  4.— Paragraphs  {a]-{d]  of  this  section 
will  not  be  applied  so  as  to  require 
divestiture,  by  any  licensee,  of  existing 
facilities,  and  will  not  apply  to  applications 
for  increased  power  for  Class  IV  stations,  to 
applications  for  assignment  of  license  or 
transfer  of  control  filed  in  accordance  with 
§  73,3540(0  or  S  73.3541(b)  of  this  part,  or  to 
applications  for  assignment  of  license  or 
transfer  of  control  to  heirs  or  legatees  bry  will 
or  intestacy  if  no  new  or  increased  overlap 
would  be  created  between  commonly  owned, 
operated  or  controlled  broadcast  stations  in 
the  same  service  and  if  no  new 
encompassmeni  of  communities  proscribed  in 
paragraphs  (b|  and  (c)  of  this  section  as  to 
commonly  owned,  operated,  or  controlled 
broadcast  stations  or  daily  newspapers 
would  result.  Said  paragraphs  will  apply  to 
all  applicationa  for  new  stations,  to  ail  other 
applications  for  assignment  or  transfer,  and 
to  all  applications  for  major  changes  in 
existing  stations  except  major  changes  that 
will  result  in  overlap  of  contours  of  broadcast 
stations  in  the  same  senrice  with  each  other 
no  greater  than  already  existing.  (The 
resulting  areas  of  overlap  of  contours  of  such 
broadcast  stations  with  each  other  in  such 
major  change  cases  may  consist  partly  or 
entirely  of  new  terrain.  However,  if  the 
population  in  the  resulting  overlap  areas 
substantially  exceeds  that  in  the  previously 
existing  overlap  areas,  the  Commission  will 
not  grant  the  application  if  it  finds  that  to  do 
so  would  be  against  the  public  interest, 
convenience,  or  necessity.)  This  section  will 
not  apply  to  major  changes  in  UHF  television 
broadcast  stations  authorized  as  of 
September  30.  1964.  which  will  result  in 
Crace  B  overlap  with  another  television 
station  that  was  commonly  owned,  operated. 


or  controlled  as  of  September  30,  t9M:  or  to 
any  broadcast  applicstion  where  grant  of 
suck  application  wnjuld  result  in  the  Grade  A 
contour  of  an  existing  or  proposed  UHF 
station  encoaipassing  tiie  entire  comnunity 
of  license  of  an  existif^  or  proposed  AM  or 
FM  broadcast  station  that  is  conuiiaiily 
owned,  operated  or  controlled  or  «vould 
result  in  the  entire  conwnunity  of  license  of 
such  UHF  station  being  encoiBpassed  by  the 
2  mV/m  contour  of  such  AM  broadcast 
station  or  the  1  mV/m  contour  of  such  FM 
broadcast  station.  Such  UHF  overlap  or 
community  encompassment  cases  will  be 
handled  on  a  case-by-caae  basis  in  order  to 
determine  whether  common  ownership, 
operation,  or  control  of  the  stations  in 
question  would  be  in  the  public  interest 
Commonly  owned,  operated,  or  controlled 
broadcast  stations,  with  overlapping  contours 
or  with  community-enconipaasing  contours 
prohibited  by  this  section  may  not  be 
assigned  or  transferred  to  a  single  person, 
group,  or  entity,  except  as  provided  above  In 
this  note.  If  a  commonly  owned,  operated,  or 
controlled  broadcast  station  and  daily 
newspaper  fall  within  the  encompassing 
proscription  of  this  section,  the  station  may 
not  be  assigned  to  a  single  person,  group  or 
entity  if  the  newspaper  is  being 
simultaneously  sold  to  such  single  person, 
group  or  entity, 
•         •         ♦         *         • 

4.  Third,  the  time  period  for  the  filing 

of  Ownership  Reports,  which  is 
specified  in  §  73.3615,  as  shown  in 
Appendix  D  in  the  Commission's  Order. 
is  incorrectly  stated.  Accordingly. 
§  73.3615(a).  as  revised,  substitutes  "60 
days  '  for  "30  days"  and  is  corrected  to 
read  as  follows: 

§  73.3165    Ownership  reports. 

***** 

(a)  Each  licensee  of  a  commercial  AM. 
FM,  or  T^  broadcast  station  which  is 
not  a  sole  proprietorship  or  50/50 
partnership  shall  file  an  Ownership 
Report  on  FCC  Form  323  once  a  year,  on 
the  anniversary  of  the  date  that  its 
renewal  application  is  required  to  be 
filed.  (Sole  proprietorships  and  50/50 
partnerships  will  file  ownership 
information  in  connection  with  the 
application  process.]  Licensees  owning 
multiple  stations  with  different 
anniversary  dates  need  file  only  one 
Report  per  year  on  the  anniversary  of 
their  choice,  provided  that  their  Reports 
are  not  more  than  one  year  apart.  A 
licensee  with  a  current  and  unamended 
Report  on  file  at  the  Commission  may 
certify  that  it  has  reviewed  its  current 
Report  and  that  it  is  accurate,  in  lieu  of 
filing  a  new  Report,  Ownership  Reports 
shall  provide  the  following  information 
as  of  a  date  not  more  than  60  days  prior 
to  the  filing  of  the  Report: 
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Federal  Communicalions  Commission. 

William  |.  Tricarico, 

Secretary. 

|FR  Doc  S4-24SS4  Filed  9-17-84;  a'4S  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Ch.  5 

(GSAR  AC-84-61 

Basis  of  Award  of  Construction 
Contracts 

agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Temporary  regulation. 


summary:  This  Circular  temporarily 
amends  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5,  APD  2800.12,  Parts 
536  and  552,  to  provide  expanded 
coverage  on  the  basis  of  award  for 
construction  contracts.  The  intended 
effect  is  to  provide  policies  and 
procedures  in  the  regulatory  system. 
DATES:  Effective  Date:  September  10, 
1984.  Expiration  Date:  This  Acquisition 
Circular  expires  6  months  after  issuance 
unless  canceled  earlier  or  extended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Ustad,  Office  of  GSA  Acquisition 
Policy  and  Regulations  (VP).  Office  of 
Acquisition  Policy,  (202-523-4754). 
SUPPLEMENTARY  INFORMATION: 
Regulatory  Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  October  4, 1982,  exempted  agency 
procurement  regulations  from  Executive 
Order  12291.  The  General  Services 
Administration  certifies  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  In  48  CFR  Parts  536  and 
552 

Government  procurement. 
Authority:  40  U.S.C.  486(c). 

In  48  CFR  Chapter  5,  the  following 
Acquisition  Circular  is  added  to 
Appendix  C  at  the  end  of  the  chapter  to 
read  as  follows: 


Dated:  September  10,  1984. 
Allan  W.  Beres, 

Assistant  Administrator  for  Acquisition 
Policy. 

General  Services  Administration 
Acquisition  Regulation — Acquisition 
Circular  (AG-84-6) 

To:  All  GSA  contracting  activities. 
Subject:  Basis  of  award  for 
construction  contracts. 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR),  Chapter  5,  APD 
2800.12,  to  provide  expanded  coverage 
on  the  basis  of  award  for  construction 
contracts. 

2.  Background.  The  Public  Buildings 
Service  (PBS)  requested  that  Section 
536.303-70,  Bids  that  include  alternates, 
and  Section  552.236-73,  Contract 
Award — with  Alternates,  be  revised  and 
expanded  to  cover  other  situations  (i.e., 
use  of  alternates  and  options)  which 
may  be  desired  in  the  award  of 
construction  contracts.  The  PBS  request 
was  prompted  by  a  recent  Comptroller 
General  decision  (B-215080,  dated  May 
29, 1984)  which  highlighted  the  need  for 
expanded  coverage. 

3.  Effective  date.  September  10, 1984. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  6  months  after  issuance 
unless  canceled  earlier. 

5.  Applicability.  This  Acquisition 
Circular  applies  to  solicitations  for  the 
procurement  of  construction  which  may 
or  may  not  include  alternates,  options, 
or  both. 

6.  Reference  to  regulation.  Sections 
536.303-70,  536.570-4.  and  552.236-73. 

7.  Explanation  of  changes. 

a.  Section  536.303-70  is  revised  to 
read  as  follows: 

536.303-70    Bid*  ttiat  Include  altmiMtM. 

(a)  The  base  bid  shall  include  all 
features  that  are  essential  to  a  sound 
and  adequate  building  design.  However, 
if  it  appears  that  funds  available  for  a 
project  may  be  insufficient  to  allow  the 
inclusion  of  all  desired  features  in  the 
base  bid,  the  contracting  officer  may 
issue  a  solicitation  for  a  base  bid  and 
include  one  or  more  alternates  in  a 
stated  order  of  priority.  Alternates  shall 
be  used  only  when  clearly  justified  and 
should  involve  significant  amounts  of 
work  in  relation  to  the  base  bid.  TTieir 
use  shall  be  limited  and  should  involve 
only  "add"  alternates. 

(b)  The  language  of  all  solicitation 
provisions  for  alternates  shall  be 
approved  in  writing  by  counsel. 

(c)  All  solicitations  requiring  a  base 
bid  and  alternates  shall  include  the 
Alternate  II  provision  at  552.23&-73, 
Basis  of  Award — Construction  Contract. 


which  prescribes  the  method  of 
evaluation  of  bids. 

(d)  Before  opening  bids  that  include 
alternates,  the  contracting  officer  shall 
determine  and  record  in  the  contract  file 
the  amount  of  funds  available  for  the 
project.  The  amount  recorded  shall  be 
announced  at  the  beginning  of  the  bid 
opening  and  shall  be  the  controlling 
factor  in  determining  the  low  bidder. 
This  amount  may  be  increased  later 
when  determining  the  alternate  items  to 
be  awarded  to  the  low  bidder,  provided 
that  the  award  amount  of  the  base  bid 
plus  such  a  combination  of  alternate 
items  does  not  exceed  the  amount 
offered  by  any  other  responsible  bidder 
whose  bid  conforms  to  the  solicitation 
for  the  base  bid  and  the  same 
combination  of  alternate  items. 

b.  Section  536.303-71  is  added  to 
provide  procedures  for  the  use  of 
options  in  construction  contracts,  as 
follows: 

536.303-71    Bkte  that  Indud*  options. 

(a)  Subject  to  paragraphs  (b)  and  (c) 
below,  the  contracting  officer  may 
include  options  in  contracts  when  it  is  in 
the  Government's  interest. 

(b)  The  appropriate  use  of  options 
may  include  the  following: 

(1)  When  additional  work  is 
anticipated  but  funds  are  not  expected 
to  be  available  at  time  of  award  and  it 
would  not  be  practicable  to  award  a 
separate  contract  or  to  permit  an 
additional  contractor  to  work  on  the 
same  site. 

(2)  When  fixed  building  equipment, 
e.g.  elevators,  escalators,  will  be 
installed  under  the  construction  contract 
and  it  is  advantageous  to  have  the 
installer  of  the  equipment  maintain  and 
service  the  equipment  during  the 
warranty  period. 

(c)  The  contracting  officer  shall  not 
employ  options  if: 

(1)  The  option  represents  known  firm 
requirements  for  which  funds  are 
available; 

(2)  The  contractor  will  incur  undue 
risks;  e.g.,  the  price  or  availability  of 
necessary  materials  or  labor  is  not 
reasonably  foreseeable:  or 

(3)  The  option  requirement  can  readily 
be  handled  as  a  separate  competitive 
acquisition. 

(d)  Solicitations  containing  option 
provisions  shall  state  the  period  within 
which  the  options  shall  be  exercised. 

(e)  The  solicitations  shall  state 
whether  the  basis  of  award  is  inclusive 
or  exclusive  of  the  options.  Before  a 
solicitation  that  includes  evaluated 
options  is  issued,  the  contractmg  officer 
shall  make  a  determination  (1)  that  there 
is  reasonable  certainty  that  funds  will 
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be  made  available  to  pennit  exercise  of 

the  option  and  (2)  that  competition  for 
the  option  requirement  is  impractical 
once  the  initial  contract  is  awarded. 

(f)  The  language  of  ail  solicitation 
provisions  for  options  shall  be  approved 
in  writing  by  counsel. 

(g)  All  solicitations  requiring  a  base 
bid  and  options  shall  include  the 
Alternate  I  provision  at  552.236-73, 
Basis  of  Award — Constniction  Contract, 
which  prescribes  the  method  of 
evaluation  of  bids. 

c.  Section  536.303-72  is  added  to 
provide  procedures  for  the  use  of  both 
alternates  and  options  in  construction 
contracts  as  follows: 

536.303-72    Bids  mat  Include  attematM 
and  options. 

(a)  Solicitations  may  include 
alternates  and  options  when  the 
conditions  in  Sections  536.303-70,  Bids 
that  include  alternates,  and  536.303-71, 
Bids  that  include  options,  are  satisfied. 
In  such  solicitations,  the  low  bidder  for 
purposes  of  award  is  the  responsible 
bidder  offering  the  lowest  aggregate 
price  for  (1)  the  base  bid  plus  (2)  those 
alternates  in  the  order  of  priority  listed 
in  the  solicitation  that  provide  the  most 
features  of  work  vvithin  the  funds 
available  at  bid  opening,  plus  (3)  all 
options  designated  to  be  evaluated. 

(b)  In  the  case  of  options  associated 
with  alternates,  the  basis  of  award  may 
require  the  evaluation  of  such  options  if 
the  related  alternate  is  selected. 

(c)  All  solicitations  requiring  a  base 
bid.  alternates  and  options  shall  include 
the  Alternate  III  provision  at  552.236-73, 
Basis  of  Award — Construction  Contract, 
which  prescribes  the  method  of 
evaluation  of  bids. 

(d)  Before  opening  bids  that  include 
alternates  and  options,  the  contracting 
officer  shall  determine  and  record  in  the 
contract  file  the  amount  of  funds 
available  for  the  project  (i.e.,  for  the 
base  bid  and  alternate  work).  The 
amount  recorded  shall  be  announced  at 
the  beginning  of  the  bid  opening.  This 
amount  may  be  increased  later  when 
determining  the  alternate  items  to  be 
awarded  to  the  low  bidder,  provided 
that  the  award  amount  of  the  base  bid 
and  evaluated  options  plus  such  a 
combination  of  alternate  items  does  not 
exceed  the  amount  offered  by  any  other 
responsible  bidder  whose  bid  conforms 
to  the  solicitation  for  the  base  bid.  the 
evaluated  options,  and  the  same 
combination  of  alternate  items. 

d.  Section  536.370  is  added  to  provide 
procedures  for  the  exercising  of  options 
in  construction  contracts,  as  follows: 


536.370    ExerciM  of  epttons. 

(a)  When  exercising  an  option,  the 
contracting  officer  shall  provide  written 
notice  to  the  contractor  within  the  time 
period  specified  in  the  contract. 

(b)  The  contracting  officer  may 
exercise  options  only  after  determining 
that: 

(1)  Funds  are  available; 

(2)  The  requirement  covered  by  the 
option  fulfllli  an  existing  Government 
need:  and 

(3)  The  exercise  of  the  option  is  the 
most  advantageous  method  of  fulfilling 
the  Governments  need,  price  and  other 
factors  considered. 

(c)  Before  exercising  an  option,  the 
contracting  officer  shall  determine  that 
such  action  is  in  accordance  with  the 
terms  of  the  option  and  the  requirements 
of  this  section.  The  written 
determination  shall  be  included  in  the 
contract  file. 

(d)  The  contract  modification  or  other 
written  document  which  notifies  the 
contractor  of  the  exercise  of  the  option 
shall  cite  the  option  clause  as  authority. 
The  negotiation  authorities  under  41 
U.S.C.  252(c)  are  not  applicable  and 
shall  not  be  cited. 

e.  Section  536.570-4  is  revised  to  read 
as  follows: 

536.570-4    Basts  of  award — constriiction 
contract 

The  contracting  officer  shall  insert  the 
provision  at  552.236-73.  Basis  of 
Award — Construction  Contract  or  the 
appropriate  Alternate,  as  applicable,  in 
solicitations  for  fixed-price  construction 
except  for  indefinite  quantity  contracts, 
when  the  contract  amount  is  expected  to 
exceed  the  small  purchase  hmit. 

f.  Section  552.236-73  is  revised  to  read 
as  follows: 

552.236-73    Baate  of  award— construction 
contract 

As  prescribed  in  538.570-4,  insert  the 
provision  or  the  appropriate  Alternate 
substantially  as  follows  in  solicitations 
for  fixed-price  construction,  except  for 
indefinite  quantity  contracts,  when  the 
contract  amount  is  expected  to  exceed 
the  small  purchase  limit.  The  basic 
clause  is  used  when  the  solicitation 
includes  only  a  base  bid. 

Basis  of  Award — Construction  Contract 
(August  1984) 

(a)  The  low  bidder  for  purposes  of 
award  is  the  responsible  bidder  offering 
the  lowest  price  for  the  base  bid 
(consisting  of  the  lump  sum  bid  and  any 
associated  unit  price  bids  extended  by 
the  applicable  number  of  units  shown  on 
the  bid  form).  See  Standard  Form  1442, 
Solicitation,  Offer  and  Award  and  the 


provision  entitled  "Contract  Award — 
Formal  Advertising — Construction**. 

(b)  A  bid  may  be  rejected  as 
nonresponsive  if  the  bid  is  materially 
unbalanced  as  to  bid  prices.  A  bid  is 
unbalanced  when  the  bid  is  based  on 
prices  significantly  less  than  cost  for 
some  work  and  significandy  overstated 
for  other  work. 

(End  of  Clause) 

Alternate  I 

If  the  solicitation  includes  a  base  bid 
and  options,  the  Contracting  Officer 
shall  delete  paragraph  (a)  of  the  basic 
clause  and  insert  paragraph  (a) 
substantially  as  follows: 

(a)  The  low  bidder  for  purposes  of 
award  is  the  responsible  bidder  offering 
the  lowest  aggregate  price  for  (1)  the 
base  bid  (consisting  of  the  lump  sum  bid 
and  any  associated  unit  price  bids 
extended  by  the  applicable  number  of 
units  shown  on  the  bid  form)  plus  (2)  all 
options  designated  to  be  evaluated.  The 
evaluation  of  options  will  not  obligate 
the  Government  to  exercise  the  options. 
See  Standard  form  1442,  Solicitation, 
Offer  and  Award  and  the  provision 
entitled  "Contract  Award— Formal 
Advertising — Construction". 

Alternate  II 

If  the  solicitation  includes  a  base  bid 
and  alternates,  the  Contracting  Officer 
shall  delete  paragraph  (a)  of  the  basic 
clause  and  insert  paragraphs  (a),  (c), 
and  (d)  substantially  as  follows: 

(a)  The  low  bidder  for  purposes  of 
award  is  the  responsible  bidder  offering 
the  lowest  aggregate  price  for  (1)  the 
base  bid  (consisting  of  the  lump  sum  bid 
and  any  associated  unit  price  bids 
extended  by  the  applicable  number  of 
units  shown  on  the  bid  form)  plus  (2) 
those  alternates  in  the  order  of  pfiority 
listed  in  the  solicitation  that  provide  the 
most  features  of  work  within  the  funds 
available  at  bid  opening.  See  the 
provision  entitled  "Contract  Award — 
Formal  Advertising — Construction." 

(c)  Alternates  will  be  added  to  the 
base  bid  in  the  order  listed  in  the 
solicitation  (see  Standard  Form  144Z 
Solicitation.  Offer  and  Award).  If  the 
addition  of  an  alternate  would  make  all 
bids  exceed  the  funds  available  at  bid 
opening,  that  alternate  shall  be  skipped 
and  the  next  subsequent  alternate  in  a 
lower  amount  shall  be  added,  provided 
that  the  aggregate  of  base  bid  and  the 
selected  alternates  does  not  exceed  the 
funds  available  at  bid  opening.  For 
example,  when  the  amount  available  is 
$100,000  and  a  bidder's  base  bid  is 
Sre,000.  with  its  separate  bids  on  four 
successive  alternates  being  $10,000. 
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SaOOO.  $6,000.  and  $4.00a  the  aggregate 
amount  of  Ihe  bid  for  purposes  of 
selecting  the  allernates  would  be  599.000 
(base  bid  plus  the  first  and  fourth 
alternates).  The  second  and  third 
alternates  are  skipped  because  each  of 
them  would  cause  the  aggregate  of  the 
base  bid  and  alternates  to  exceed  the 
8100,000  amount  available  when 
considered  with  the  first  alternate.  All 
bids  shall  be  evaluated  on  the  bnsis  of 
the  same  alternates. 

(d)  After  the  low  bidder  has  been 
determined  in  accordance  with 
paragraph  (a),  an  award  may  be  made  to 
that  low  bidder  on  the  base  bid.  plus 
any  combination  of  alternates  for  which 
funds  are  available  at  the  time  of  award, 
but  only  if  the  award  amount  does  not 
exceed  the  amount  offered  by  any  other 
responsible  bidder.  If  the  base  bid  plus 
the  proposed  combination  of  alternates 
exceeds  the  amount  offered  by  any 
other^responsible  bidder  for  the  same 
comljnation  of  alternates,  the  award 
cannot  be  made  on  that  combination  of 
alternates. 

Alternate  III 

If  the  solicitation  includes  a  base  bid. 
alternates  and  options,  the  Contracting 
Officer  shall  delete  paragraph  (a)  of  the 
basic  clause  and  insert  paragraphs  (a), 
(c),  and  (d)  substantially  as  follows: 

(a)  The  low  bidder  for  purposes  of 
award  is  the  responsible  bidder  offering 
the  lowest  aggregate  price  for  (IJ  the 
base  bid  (consisting  of  the  lump  sum  bid 
and  any  associated  unit  price  bids 
extended  by  the  applicable  number  of 
units  shown  on  the  bid  form)  plus  (2j 
those  alternates  in  the  order  of  priority 
listed  in  the  solicitation  that  provide  the 
most  features  of  work  within  the  funds 
avadable  at  bid  opening  plus  (3)  all 
options  designated  to  be  evaluated 
except  those  options  associated  with 
alternates  which  are  skipped  during  the 
selection  process  outlined  in  paragraph 
(c)  below.  The  evaluation  of  options  will 
not  obligate  the  Government  to  exercise 
the  options.  See  the  provision  entitled 
"Contract  Award — Formal 
Advertising — Construction." 

(c)  Alternates  will  be  added  to  the 
base  bid  in  the  order  listed  in  the 
solicitation  (see  Standard  Form  1442. 
Solicitation,  Offer  or  Award).  If  the 
addition  of  an  alternate  would  make  aU 
bids  exceed  the  funds  available  at  bid 
opening,  that  alternate  shall  be  skipped 
and  the  next  subsequent  alternate  in  a 
lower  amount  shall  be  added,  provided 
that  the  aggregate  of  base  bid  aad  the 
selected  alternates  does  not  exceed  the 
funds  available  at  bid  opening.  For 
example,  when  the  amount  available  is 
$100,000  and  a  bidders  base  bid  is 
Sas.OOO.  with  Its  separate  bids  on  four 


successive  alternates  being  Siaooa 
S&JXO.  S6.00a  and  $4,000.  the  aggregate 
amount  of  the  bid  for  purposes  of 
selecting  the  alternates  would  be  $99,000 
(base  bid  plus  the  first  and  fourth 
alternates).  The  second  and  third 
alternates  are  skipped  because  each  of 
them  would  cause  the  aggregate  of  the 
base  bid  and  alternates  to  exceed  the 
$100,000  amount  available  when 
considered  with  the  first  alternate.  All 
bids  shall  be  evaluated  on  the  basis  of 
the  same  alternates. 

(d)  After  the  low  bidder  has  been 
determined  in  accordance  with 
paragraph  (a),  award  may  be  made  to 
that  low  bidder  on  the  base  bid  and 
evaluated  options  plus  any  combination 
of  allernates  for  which  funds  are 
available  at  the  time  of  award,  but  only 
if  that  low  bidder  is  still  low  on  the  sum 
thereof  plus  any  previously  unevaiuated 
options  designated  to  be  evaluated 
whicJi  are  associated  with  proposed 
alternates  that  were  skipped  during  the 
selection  under  paragraph  (c).  If  that  low 
bidder  is  not  still  low.  award  cannot  be 
made  on  the  proposed  combination  of 
alternates 

g.  The  title  of  clause  number  552.236-4 
on  the  Fixed-Pnce  Construcbon  matrix 
in  552.300  is  revised  to  read:  Basis  of 
Award — Construction  Contract. 
Allan  W.  Bents. 

AssiflonI  Administrator  for  Acquisition 

Policy 
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DEPARTMENT  OF  TRANSPORTATION 

National  HHitiway  Traffic  Safety 
Adminlstrabon 

49  CFR  Part  571 

I  Docket  Na  80-06;  Notice  31 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assemblies 

agency:  National  HUgliway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule 


summary:  This  notice  amends  Safely 
Standard  No.  209.  Seat  Belt  Assemblies. 
to  alter  the  test  procedure  specified 
under  the  "resistance  to  light" 
requirements  of  the  standard.  This 
amendment  is  intended  to  estabbsh  an 
equivalent  strength  lest  for  both  nylon 
and  polyester  webbing  materials  used  m 
seat  belt  assemblies.  This  ainendn>ent 
changes  the  test  apparatus  for  polyester 
fibers  by  replacing  the  currently 
specified  "Corex  D"  filter  with  a 
chemically  strengthened  or  tempered 
soda-lime  glass  filter.  The  "Corex  D 
filter  would  still  be  utilized  in  testing 
nylon  webbing,  since  it  offers  the  best 


correction  with  actual  outdoor  results 
when  dealing  m/\th  nylon  webbing 

materiaL 

OATCS:  EfFectiTe  date  September  16, 
1985.  Petitions  for  reoonrnderation  must 
be  received  by  the  agency  not  later  than 
October  18. 19M.  The  incorporation  by 
reference  of  Itw  standard  in  this 
regulation  it  approved  by  the  Director  of 
the  Federal  Register  effective  S«?pt«mber 
18,  1985. 

ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  and  be  submitted  to; 
Docket  Section.  Room  5109.  Nassif 
Building.  400  Seventh  Street  SW.. 
Washingtoa  D.C.  20590  {Docket  hours 
are  from  8  a.m.  to  4  p.m.) 

FOa  RiRTNER  iMRMnMT«ON  COHTACR 

Mr.  William  Smitfa.  Office  of  Vehide 
Safety  Standards.  National  Hij^way 
Traffic  Safety  Atkninistrabon.  400 
Seventh  Street  SW..  Washmglon.  D.C. 
20590  1202-426-2242). 

SUPf>t£MeNTARv  wrowMATtotr  Under 
Safety  Standard  ^^o.  209,  Seat  Belt 
Assembhes  (#9  CFR  571.209).  seat  be!ts 
must  pass  a  "resistance  tt5  light"  test 
(paragraph  S4.2(e)).  "Hiis  test  measures 
the  strength  and  durability  of  the  seat 
belt  webbing  material  after  exposure  to 
sunlight.  The  "resistance  to  light"  test 
represents  an  accHerated  determination 
of  outdoor  exposure  or  aging.  A  rapid 
form  of  testing  is  needed  so  that 
webbing  maybe  certified  in  accordance 
with  Standard  No.  209  and  automotive 
companies'  specifications  prior  to 
shipment. 

On  May  1. 1980,  a  Notice  of  Proposed 
Rulemaking  (45  FR  29102)  was  issued, 
proposing  an  amendment  to  the 
procedure  to  be  used  in  "resistance  to 
light"  tests.  The  cwiginal  standard  called 
for  a  "Corex  D"  fihef  in  testing  webbing 
material.  The  "Corex  D"  Filter  was  an 
adequate  test  apparatus  prior  to  the 
introductioo  of  polyester  webbing 
material  for  seat  belts.  Research  had 
shown  that  although  the  specified  test 
apparatus  of  a  carbon  arc  light  source 
combined  with  a  "Corex  D  '  filter,  in 
general,  was  an  effective  method  of 
simulating  the  effects  of  sunlight,  it  did 
result  in  the  emission  of  certain 
radiations  that  were  unrepresentative  of 
the  actual  effects  of  natural  sunlight 
These  peculiar  radiations,  which 
destroyed  polyester  but  not  nylon  h[)en. 
made  the  "Corex  D"  lest  procedure 
inappropriate  for  measuring  the 
"resistance  to  light"  requirements  of 
seat  belts  containing  polyester  webbing 
material. 

The  proposed  procedure  replaced  the 
required  "Corex  D"  filter  with  a  plain 
soda-Jime  giam  filter  in  an  attempt  to 
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create  a  similar,  adequate  testing  for 
both  nylon  and  polyester  webbing 
materia!  used  in  seat  belt  assemblies. 
Responses  to  that  notice  indicated  that 
the  proposed  plain  soda-lime  glass 
filters  were  cracking  either  during  the 
test  cycle,  due  to  the  intense  heat 
emitted  during  the  100  hours  of  test  time, 
or  after  the  test  period,  during  the  cool 
down  of  the  equipment. 

The  Narrow  Fabrics  Institute,  Inc. 
requested  a  delay  in  the  rulemaking 
process  in  order  to  locate  a  less  heat 
sensitive  substitute.  On  September  16, 
1980,  the  agency  informed  the  Narrow 
Fabrics  Institute,  Inc.  that  the 
rulemakinj?  process  would  be  delayed 
until  the  development  of  a  filter  more 
resistant  to  thermal  shock. 

Upon  completion  of  a  two-year  search 
and  a  one-year  period  of  evaluation,  the 
Narrow  Fabrics  Institute  submitted  a 
revised  test  apparatus.  The  improved 
filter  was  a  chemically  strengthened  or 
tempered  soda-lime  glass.  Testing  done 
by  the  agency  under  Contract  No. 
DTNH-22-83-P-02016  confirmed  that 
the  new  filter  maintained  the  same  light 
transmittance  characteristics  of  the 
untreated  soda-lime  glass  filter 
originally  proposed,  but  was  free  of  the 
previous  thermal  shock  problems.  The 
treated  soda-lime  glass  filter  produces 
an  excellent  correlation  with  actual 
outdoor  results,  for  the  proper 
accelerated  degradation  of  polyester 
webbing,  without  the  prior  breakage 
difficulties. 

A  careful  evaluation  of  data  compiled 
over  the  past  few  years  demonstrates 
that  as  to  nylon  webbing  material,  the 
"Corex  D"  filter  still  affords  the  best 
correlation  with  actual  outdoor  results. 
In  light  of  these  various  findings,  the 
agency  proposed  on  November  28, 1983 
(48  FR  53583)  to  amend  the  test 
procedure  to  reflect  these  results. 

Four  of  the  five  commenters  to  the 
docket  supported  the  proposed 
amendment  to  Standard  No.  209.  The 
other  commenter,  Renault,  made  two 
objections.  First,  it  argued  that  the 
carbon  arc  light  used  in  Standard  No. 
209  is  unrepresentative  of  real  use 
conditions.  It  urges  the  use  of  an  xenon 
lamp.  As  stated  previously,  the  use  of 
the  carbon  arc  light  with  the  appropriate 
filters  produces  excellent  correlation 
with  actual  outdoors  test  of  the 
resistance  to  light  capability  of  seat 
belts.  The  agency  therefore  does  not 
believe  it  is  necessary  to  propose  an 
amendment  to  allow  the  use  of  an  xenon 
lamp. 

Renault  also  said  that  Standard  No. 
209  should  not  use  different  test 
procedures  for  different  materials.  It 
recommended  that  the  agency  not 
require  the  use  of  different  filters,  but 


instead  specify  the  transmission  band 
and  spectral  distribution  of  the  radiation 
used  in  the  test.  Finally,  Renault  said 
that  if  the  agency  decides  to  require  a 
filter,  it  should  provide  a  more  specific 
definition  of  the  filter  to  be  used  in  the 
testing.  In  particular.  Renault  asked  that 
the  agency  specify  the  wave  length  of 
the  light  being  used. 

The  agency  disagrees  with  Renault 
concerning  the  use  of  different  filters  in 
the  resistance  to  light  test.  The  carbon 
arc  test  equipment  used  in  the  resistance 
to  light  test  is  a  well  established  test 
procedure  that  has  been  long  used  by 
the  motor  vehicle  and  seat  belt 
industries.  Tests  conducted  by  the 
Narrow  Fabrics  Institute  show  that  the 
carbon  arc  test  equipment,  when  used 
with  the  appropriate  filters,  produces 
results  comparable  to  actual  outdoor 
resistance  to  light  tests.  Although  the 
agency  has  decided  to  retain  the  use  of 
the  filters,  it  agrees  with  Renault  that 
the  specific  characteristics  of  the  new 
soda-lime  filter  need  to  be  more 
precisely  defined.  The  agency  has 
obtained  information  on  the 
transmittance  of  chemically 
strengthened  soda-lime  glass  from  the 
principal  manufacturer  of  that  device. 
Based  on  that  information,  the  agency  is 
amending  the  standard  to  specify  the 
transmittance  of  the  soda-lime  glass  to 
be  used  in  the  resistance  to  light  test  of 
polyester  belts. 

Update  References 

In  the  November  1983  notice,  the 
agency  proposed  to  update  one  of  the 
American  Society  for  Testing  and 
Materials  recommended  practices 
incorporated  by  reference  in  the 
standard.  The  proposal  to  incorporate 
ASTM  G23-81  was  not  opposed  by  the 
commenters  and  is  therefore  adopted. 

Economic  Impacts 

The  agency  has  determined  that  the 
testing  costs  under  this  proposal  would 
have  minimal  economic  impact. 
Therefore,  the  final  rule  is  neither  major 
within  the  meaning  of  Executive  Order 
12291  nor  significant  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
a  full  regulatory  evaluation  has  not  been 
prepared. 

Furthermore,  under  the  Regulatory 
Flexibility  Act,  the  agency  has  reviewed 
the  effects  of  this  final  rule  on  small 
entities.  Based  on  this  evaluation.  I 
certify  that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
sustantial  number  of  small  entities.  Due 
to  the  minimal  effect  on  testing  costs, 
the  final  rule  will  not  significantly  affect 
the  manufacturing  costs  of  any  seat  belt 
manufacturers  who  are  small  entities  or 


the  retail  price  of  vehicles  purchased  by 
any  small  organizations  or  governmental 
units.  In  accordance  with  this 
evaluation,  no  regulatory  flexibility 
analysis  has  been  prepared. 

In  addition,  the  agency  has  evaluated 
this  action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  the  final  rule  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 

The  amendment  is  effective  one  year 
after  the  issuance  of  this  notice.  This 
one-year  period  should  give 
manufacturers  sufficient  time  to  procure 
the  filters  and  to  adjust  established 
schedules  to  accommodate  the 
additional  testing  process. 

List  of  Subjects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

PART  571— (AMENDED! 

In  consideration  of  the  foregoing, 
paragraph  S5.1(3)  of  Safety  Standard 
No.  209.  Seat  Belt  Assemblies  (49  CFR 
571.209),  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§  57 1 .209    Standard  No.  209;  seat  beft 
assemblies. 


S5.1  *   •   • 

(e)  Resistance  to  Light.  Webbing  at 
least  20  inches  or  50  centimeters  in 
length  from  three  seat  belt  assemblies 
shall  be  suspended  vertically  on  the 
inside  of  the  specimen  rack  in  a  Type  E 
carbon-arc  light-exposure  apparatus 
described  in  Standard  Practice  for 
Operating  Light-Exposure  Apparatus 
(Carbon-Arc  Type)  With  and  Without 
Water  for  Exposure  of  Nonmetallic 
Materials,  ASTM  Designation:  G23-81, 
published  by  the  American  Society  for 
Testing  and  Materials,  except  that  the 
filter  used  for  100  percent  polyester 
yams  shall  be  chemically  strengthened 
soda-lime  glass  with  a  transmittance  of 
less  than  5  percent  for  wave  lengths 
equal  to  or  less  than  305  nanometers 
and  90  percent  or  greater  transmittance 
for  wave  lengths  of  375  to  800 
nanometers.  The  apparatus  shall  be 
operated  without  water  spray  at  an  air 
temperature  of  60±  2  degrees  Celsius  or 
140±  3.6  degrees  Fahrenheit  measured 
at  a  point  1.0±  0.2  inch  or  25±  5 
millimeters  outside  the  specimen  rack 
and  midway  in  height.  The  temperature 
sensing  element  shall  be  shielded  from 
radiation.  The  specimens  shall  be 
exposed  to  light  from  the  carbon-arc  for 
100  hours  and  then  conditioned  as 
prescribed  in  paragraph  (a)  of  this 
section.  The  colorfastness  of  the 
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exposed  and  conditioned  specimens 
shall  be  determined  on  the  Geometric, 
Gray  Scale  issued  by  the  American 
Association  of  Textile  Chemists  and 
Colonsts.  The  breaking  strength  of  the 
specimens  shall  be  determined  by  the 
procedure  prescribed  in  paragraph  (b)  of 
this  scrtion.  The  m.edian  values  for  the 


l)reaking  strengths  determined  on 
exposed  and  unexposed  specimt-ns  sri.i!! 
be  used  to  calculate  the  pert  cntaae  of 
breaking  strength  retdincd. 

(Spr:s   1(W.  119,  Pub   L  Sy-bbS   8()St«t7M(15 
use  1392,  MOT).  dple^at,on  ufaofhofltoal 


Issued  August  31,  1984 
Diane  K.  Steed. 
Administrator 
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Proposed  Rules 


Federal   Register 

Vol.  49,  No.  182 

Tuesday,  September  18,  1984 


This   section  of   the   FEDERAL   REGISTER 
contains  notices  to  ttie  public  of  the 
proposed   issuance   of   rules   and 
regulations.   The  purpose   of  these   notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  poor  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[LR- 142-84;  LR- 149-64  J 

Tax  Shelter  Registration  and 
Requirement  To  Maintain  Lists  of 
Investors  In  Potentially  Abusive  Tax 
Shelters;  Public  Hearing  on  Proposed 
Regulations 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  tax  shelter 
registration,  and  the  requirement  to 
maintain  lists  of  investors  in  potentially 
abusive  tax  shelters. 
DATES:  The  public  hearing  will  be  held 
on  Thursday,  November  15,  1984, 
beginning  at  10:00  a.m.  Outlines  of  oral 
comments  must  be  delivered  or  mailed 
by  Thursday,  November  1, 1984. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue, 
ATTN:  CC:LR:T  (LR-142-84,  LR-149-84). 
Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  20224,  telephone  202-566-3935  (not 
a  toll-free  call}. 

SUPPLEMENTARY  INFORMATION:  One  of 

the  two  subjects  of  the  public  hearing  is 
proposed  regulations  under  sections 
6111  and  6707  of  the  Internal  Revenue 
Code  of  1954.  The  proposed  regulations 
appeared  in  the  Feiderai  Register  for 


Wednesday,  August  15, 1984  (49  PR 
32728)  (See  Doc.  No.  84-21729). 

The  second  subject  of  the  public 
hearing  is  proposed  regulations  under 
section  6112  and  6708  of  the  Internal 
Revenue  Code  of  1954.  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Wednesday.  August  29,  1984 
(49  FR  34246)  (See  Doc.  No.  84-22938). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit, 
not  later  than  Thursday,  November  1, 
1984,  an  outline  of  the  oral  comments  to 
be  presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
George  H.  Jelly, 

Director.  Legislation  and  Regulations 
Division. 

|FR  Doc.  84-24574  Fifed  9-17-84;  8:45  am) 
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26  CFR  Part  51 
ILR-38-821 

Net  Profit  Interests,  Proposed 
Rulemaltlng 

Correction       \ 

In  FR  Doc.  84-22936  beginning  on  page 
34242  in  the  issue  of  Wednesday  August 
29. 1984,  make  the  following  corrections: 

1.  On  page  32243,  first  column,  in  the 
fourth  line  below  "Background",  "4922" 
should  have  read  "4992". 

2.  On  the  same  page,  second  column, 
first  complete  paragraph,  fourth  line 


from  the  bottom,  "of  his  share"  should 
have  read  "as  his  share". 

§51.4988-2    [Corrected] 

3.  On  page  34244,  in  §  51.4988-2 
(c)(4)(B),  second  column,  in  the  third  line 
insert  the  following  after  "to  such 
portion":  "shall  be  treated  as  paid  or 
incurred  by  such  person". 

4.  On  the  same  page,  third  column, 
eighth  line,  "of  should  have  read  "if'. 

§  51.4996-1    ICorrected] 

5.  On  page  34245,  in  §  51.4996-1 
(b)(3)(iv),  second  column,  eleven  lines 
from  the  bottom,  "new"  should  have 
read  "net". 

6.  On  the  same  page,  same  column,  in 
§  51.4996-l(b)(3)(vii),  second  line  from 
the  bottom,  "on"  should  have  read  "in". 

7.  In  the  third  column,  in  §  51.4996-1 
(b)(3)(viii).  Example  (2),  fourth  line, 
insert  the  word  "interest"  between 
"royalty"  and  "agreement", 

BILLING  CODE  1S0S-01-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Additional  Specifications  for  the 
Testing  of  Postage  Meters 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  purpose  of  this  change  is 
to  amend  the  specifications  for  testing 
postage  meters  to  include  auxiliary 
equipment  required  for  the  operation  of 
postage  meters.  This  includes  such  items 
as  carrying  cases  with  built-in  power 
supplies,  postage  meter  bases  which 
would  effect  the  operation  of  the  meters, 
and  other  equipment  which  could  cause 
failures  of  postage  meters.  Testing 
meters  without  testing  auxiliary 
equipment  may  not  be  sufficient  to 
assure  accuracy  in  collecting  postage. 
DATE:  Comments  must  be  received  on  or 
before  October  17, 1984. 

ADDRESS:  Comments  may  be  mailed  to 
the  Office  of  Mail  Classification,  Rates  & 
Classification  Department,  U.S,  Postal 
Service,  Washington,  DC  20280-5371,  or 
be  delivered  to  Room  8430  at  the  above 
address  between  8,00  a.m.  and  4:00  p.m. 
Comments  may  also  be  inspected  during 
the  above  hours  in  Room  8430. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.E.  Gardner  (202)  245-4565. 
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SUPPLEMENTARY  INFORMATION:  Since  the 
inception  of  the  use  of  postage  meters  in 
1920,  the  Postal  Service  has  subjected 
only  postage  meter  heads  to 
examination,  testing  and  approval.  Until 
recently,  the  accounting  functions  of 
meters  have  been  mechanical.  With  the 
advent  of  electronic  accounting 
functions,  there  is  no  way  to  determine 
the  effect  of  electro-magnetic  radiation 
from  external  power  supplies  or  the 
effect  of  interface  connections  between 
the  power  supply  and  meter.  Concern 
has  also  been  expressed  that  external 
units  that  interface  with  the  accounting 
section  of  a  meter  may  have  the  ability 
to  affect  the  information  it  contains. 
Even  where  the  meters  themselves  can 
pass  the  most  detailed  and  rigorous 
tests,  the  value  of  the  tests  could  be 
voided  if  the  meters  could  be  affected  by 
electro-magnetic  radiation  from  devices 
which  have  not  also  been  tested  and 
approved.  The  value  of  testing  just  one 
portion  of  the  system  is  considered  to  be 
questionable  and  may  not  assure 
accuracy  in  collecting  proper  and 
correct  postage. 

The  full  burden  of  maintaining 
accounting  integrity  must  rest  with  the 
meter  under  all  conditions  of 
environment,  communications,  power 
and  usage.  Although  it  is  the 
responsibility  of  the  meter  manufacturer 
to  assure  and  provide  evidence  that 
adequate  testing  of  electronic  meters 
has  taken  place,  examination,  testing 
and  approval  of  auxiliary  equipment 
which  could  cause  failure  of  postage 
meters  is  needed. 

It  is  not  the  intent  of  the  Postal 
Service  to  delineate  every  device  that 
may  interface  with  a  postage  meter 
(mechanical,  electronic  or  a  combination 
of  the  two)  or  to  examine,  test  and 
approve  all  these  devices.  However, 
because  of  the  variables  inherent  in 
electr(jpic  devices  and  the  need  for 
demonstrated  reliability  of  postage 
meters,  selective  auxiliary  equipment 
must  also  be  tested. 

Accordingly,  although  exempt  from 
the  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553  (b),  (c)) 
regarding  proposed  rulemaking  by  39 
U.S.C.  410(a).  the  Postal  Service  invites 
public  comment  on  the  following 
proposed  amendments  of  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

list  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


Part  144 — PosUge  Meters  and  Meter 
Stamps 

In  144.9,  add  new  .92j  reading  as 

follows: 

144.9    Manufacture  and  distribution  of 
postage  meters. 
***** 

.92    Specifications 

•         *         *        •        • 

• 

.92j     Auxiliary  equipment  required  for 
the  operation  of  the  postage  meters  must 
be  a  part  of  the  final  production  models 
submitted  for  pos^l  approval.  Failure  of 
the  auxiliary  equipment,  which  could 
cause  malfunction  in  postage  meter 
operation,  will  be  considered  the  same 
as  a  postage  meter  failure. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  this  change  will  be 
published  if  the  proposal  is  adopted. 
[39  U.S.C.  401  (2).  (10).  404(a)  (2),  (4)) 
W.  AUen  Sanders. 

Associate  General  Counsel.  Office  of  General 
Law  and  Administration. 

|FR  Doc  84-24S8S  Flied  9-17-84.  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-10-FRL-2672-3) 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Idaho 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rulemaking 
addresses  the  State  Implementation 
Plan  (SIP)  revisions  submitted  on  May 
29, 1984  by  the  State  of  Idaho 
Department  of  Health  and  Welfare 
pursuant  to  the  requirements  of  Part  D 
of  the  1977  Clean  Air  Act  (hereinafter 
referred  to  as  the  Act).  In  today's  action 
EPA  is  proposing  to  approve  the  1984 
carbon  monoxide  (CO)  plan  for  the 
Boise-Ida  County  nonattainment  area 
based  on  review  of  the  mentioned  SIP 
revision.  Upon  final  approval  by  EPA. 
the  CO  plan  will  become  a  federally 
enforceable  part  of  the  SIP  as  required  . 
by  the  Act. 

DATE:  Comments  must  be  postmarked 
on  or  before  October  18, 1984. 
addresses:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Air  Programs  Branch  (lOA-64-6), 

Environmental  Protection  Agency, 

1200  Sixth  Avenue,  Seattle, 

Washington  98101. 


State  of  Idaho,  Department  of  Health 
and  Welfare.  450  W.  State  Street. 
Statehouse.  Boise.  Idaho  83720. 

Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch  M/ 
S  532,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101. 

FOR  FURTHER  INFORMATKM  CONTACT 

Loren  C.  McPhillips,  Air  Programs 
Branch,  M/S  532.  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101.  Telephone 
No.  (206)  442-7369.  (FTS)  399-7369. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  23. 1980  (45  FR  7052)  EPA 
approved  the  first  phase  of  the  Boise- 
Ada  County  CO  SIP.  In  that  Notice  EPA 
called  for  implementation  of  an  I/M 
program  by  December  31. 1982  for  a 
decentralized  program  or  by  December 
31, 1983  for  a  centralized  program.  In 
addition.  EPA  approved  the  State's 
request  for  an  extension  of  the  CO 
attainment  date  to  December  31. 1987. 

On  November  8, 1982  a  draft  of  the 
second  phase  CO  SIP  was  submitted  to 
EPA.  A  hearing  was  held  on  December 
14. 1982.  and  the  draft  SIP  was  adopted 
without  change  and  submitted  to  EPA 
on  December  23, 1982.  On  February  3. 
1983  EPA  published  a  proposal  (48  FR 
5133)  to  approve  the  SIP.  The 
implementation  of  an  I/M  program  was 
the  major  component  of  the  plan.  It 
should  be  noted  that  without  the  I/M 
reduction,  the  projected  attainment  date 
is  beyond  1990.  Unfortunately  the 
original  ordinances  witich  were 
contained  in  the  1982  SIP  and  on  which 
the  I/M  portion  of  the  plan  was  based, 
were  found  to  be  defective  and  the 
original  program  design  and  schedule 
were  abandoned.  Based  upon  those 
events.  EPA  concluded  that  the  1/M 
portion  of  the  CO  plan  was  no  longer 
approvable  and  on  January  18, 1984  (49 
FR  2120)  EPA  then  proposed  to 
disapprove  the  I/M  and  attainment  date 
demonstration  portions  of  the  plan. 

City  and  County  oi^icials  then  made  a 
renewed  effort  to  overcome  the 
deficiencies  described  above.  On 
August  24, 1983  the  County  officials 
adopted  a  new  I/M  ordinance  calling  for 
the  implementation  of  a  decentralized  1/ 
M  program  by  August  1984.  On 
September  12, 1983  the  city  also  adopted 
the  same  ordinance. 

The  initial  program  design  was 
adopted  and  then  a  new  SIP  revision 
was  prepared.  This  new  SIP  revision 
contains  essentially  the  same  control 
measures  ar  the  old  1982  SIP  in  addition 
to  a  new  I/M  program  and  attainment 
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demoiMtration.  The  new  SIP  revision 
was  adopted  by  the  Idaho  State 
Department  of  Health  and  Welfare 
(IDHW)  and  then  submitted  to  EPA  on 
May  29. 1984. 

II.  Plan  Review 

The  1984  Boise-Ada  County  SIP 
revision  contains  several  control 
measures  and  elements  that  are 
identical  to  the  1982  revision.  Those 
measures  and  elements  are  briefly 
summarized  in  the  next  subsection.  For 
additional  information  please  see  the 
February  3, 1983  Federal  Repster  (48  FR 
5133).  Two  new  components.  I/M  and 
the  Attainment  Demonstration  are 
discussed  in  Section  B. 

A.  Original  Elements  of  the  SIP 

EPA  is  proposing  to  approve  the 
following  control  strategies,  that  were 
contained  in  the  original  1982  SIP  and 
have  been  re-submitted  in  the  1984  SIP. 
The  following  is  a  Ust  of  these  control 
measures: 

1.  Mechanics  training; 

2.  Pubhc  transit  improvement  and 
expansion; 

3.  Parking  management  program; 

4.  Traffic  flow  improvements; 

5.  Bicycle  program; 

6.  Park  and  ride  lots; 

7.  Drive-in  management  ordinance; 

8.  Staggered  work  hours;  and 

9.  Cold-start  education. 

The  commitment  to  these  measures 
ensures  that  the  requirements  for  basic 
transportation  needs  are  satisfied  and 
that  improved  mobihty  will  be 
emphasized.  Therefore,  EPA  is 
proposing  to  approve  the  element 
pertaining  to  basic  transportation  needs. 

Additionally,  the  SIP  revision  contains 
procedures  to  ensure  that  federal 
actions  will  be  reviewed  for  conformity 
with  the  SIP  in  a  manner  consistent  with 
the  criteria  contained  in  the  April  1, 1980 
notice  on  conformity  (45  FR  21590). 
Procedures  for  specifically  evaluating 
Department  of  Transportation  plans  and 
programs  are  included  in  the  SIP.  After 
determining  conformity  of  the  plans  and 
programs,  all  federal  aid  projects  will 
still  be  evaluated  in  accordance  with 
procedures  specified  in  the  National 
Environmental  Policy  Act.  If  the 
analysis  indicates  that  the  project  will 
create  new  violations  or  exacerbate 
existing  violations,  then  the  project  will 
not  be  constructed  without 
modifications  to  the  project  or  plan 
sufficient  to  maintain  reasonable  further 
progress  toward  attaiimient.  It  should  be 
noted  that  the  most  recent  EPA 
emissions  factors  must  be  used  in  these 
analyses. 

Therefore.  EPA  is  also  proposing  to 
approve  the  element  of  the  plan 


pertaining  to  Conformity  of  Federal 
Actions  with  the  SIP.  A  detailed 
discussion  of  these  approvable  elements 
is  contained  in  the  February  3. 1983  (48 
FR  5133)  Federal  Register  Notice. 

B.  New  Elements  of  the  SIP 

1.  Data  and  Modeling  Results 

Numerous  violations  of  the  8-hour  CO 
standard  of  9  parts  per  million  (ppm) 
have  been  recorded  each  year  in  the 
Boise-Ada  County  area.  Based  upon  an 
analysis  of  ambient  air  quality 
monitoring  data  for  three  years,  the 
adjusted  CO  design  concentrations  is 
15.9  ppm,  which  corresponds  to  a 
required  emission  reduction  of  53 
percent  in  order  to  meet  the  standard. 

A  rollback  model  was  used  to  predict 
air  quality  concentrations.  The  results  of 
the  analysis  indicates  that  Boise-Ada 
County  will  have  several  violations  of 
the  8-hour  CO  ambient  air  quality 
standard  beyond  1984.  However, 
analysis  also  shows  that  the  controls 
adopted  in  this  plan  will  achieve  a  58 
percent  reduction  and  are  projected  to 
bring  the  region  into  attainment  by  late 
1986. 

2.  Inspection  and  Maintenance  Program 
(I/M) 

A  total  I/M  program  was  adopted  as 
ordinance  by  the  Ada  County  Board  of 
Commissioners  on  August  24, 1983  and 
by  the  Boise  City  Council  on  September 
12, 1983.  The  program  is  a  decentralized, 
sticker,  type  of  program.  It  should  be 
noted  that  the  mandatory  portion  of  the 
I/M  program  started  on  August  1, 1984, 
and  an  anti-tampering  check  for  model 
year  1984  and  newer  vehicles  will 
gradually  be  phased  in.  Although  most 
of  the  components  of  the  program  are 
already  included  in  the  SIP  revision,  the 
formal  submittal  of  the  final  operating 
rules  and  regulations  is  necessary 
before  final  SIP  approval.  EPA  expects 
the  enforcement  mechanism  for  the 
sticker  program  to  be  equally  as 
effective  as  a  denial  of  vehicle 
registration  enforcement  mechanism. 

III.  Proposed  Rulemaking  Action 

EPA  is  proposing  to  approve  the  1984 
Boise  CO  attairmient  plan  and  establish 
a  new  attainment  date  of  December  31. 
1986.  This  proposed  approval  is  based 
on  review  of  the  SIP  revision  submitted 
by  the  IDHW  to  EPA  on  May  29,  1984. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
Approval  of  the  Idaho  SIP  revision. 
Comments  should  be  submitted 
preferably  in  triplicate,  to  the  address 
listed  in  the  front  of  this  Notice.  Public 
comments  postmarked  by  October  18, 
1984  will  be  considered  in  any  final 
action  EPA  takes  on  this  proposal. 


Pursuant  to  the  provisions  of  5  U.S.C, 
section  605(b),  the  Administrator  has 
certified  that  SIP  approvals  under 
sections  110  and  172  of  the  Act  will  not 
have  significant  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709, 
January  27. 1981).  This  action  constitutes 
a  SIP  approval  under  sections  110  and 
172  within  the  terms  of  the  January  27, 
1981  certification. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sees.  110(a).  172, 176.  and  318  of  the  Qean 
Air  Act  (42  U.S.C  7410(a),  7502  and  7801(a))) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
dioxides.  Nitrogen  dioxide.  Lead 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  and  Intergovernmental 
Relations. 

Dated:  July  25. 19M. 
Robert  S.  Burd. 

Acting  Regional  Administrator. 

|FR  Doc  84-24833  FiM  »-17-M;  t;45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[General  Docket  Nos.  84-689  and  84-690 
(FCC  84-319)1 

Allocating  Spectrum  for,  and 
Establishing  Other  Rules  and  Policies 
Pertaining  to,  a  Radlodetermination 
Satellite  Service 

agency:  Federal  Communications 
Commission. 

ACnoM:  Proposed  rule. 

SUMMARY:  The  Federal  Communications 
Commission  is  proposing  to  allocate 
spectrum  in  the  bands  1610-16ia5  MHz, 
2483.5-2500  MHz  and  5117-5183  MHz  for 
the  establishment  of  a 
radlodetermination  satellite  service,  and 
to  establish  policies  and  procedures  for 
the  licensing  of  such  systems.  A  need  for 
a  nationwide  radiodetermination  service 
has  been  expressed  by  a  broad  cross- 
section  of  potential  users  in  response  to 
a  proposal  by  Geostar  Corporation  to 
establish  such  a  system.  The  allocation 
would  provide  frequencies  for  a 
nationwide  radiodetermination  service 
that  would  allow  users  to  determine 
position  information  and  to  exchange 
brief  coded  messages.  The  service 
would  be  available  anywhere  within  the 
continental  United  States.  To  enable  one 
or  more  radiodetermination  satellite 
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system  authorizations  to  be  issued  at 
the  time  frequency  allocations  are 
finalized  for  this  service,  procedures  are 
adopted  to  accept  and  process 
applications  for  radiodetennination 
systems  concurrently  with  the  frequency 
allocation  rulemaking. 

DATES:  Comments  must  be  submitted  on 
or  before  November  13, 1984  and  Reply 
comments  on  or  before  December  13, 
1984. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

For  questions  concerning  the  proposed 
allocation:  Melvin  J.  Murray,  Office  of 
Science  and  Technology  (202)  653-8168. 
For  questions  concerning  applications 
or  application  processing  procedures: 
Ronald  J.  Lepkowski,  Satellite  Radio 
Branch  (202)  634-1624. 

supplemEWtary  information: 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations.  Radio. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  amendment  of  the 
Commission's  Rules  to  allocate  spectrum  for, 
and  to  establish  other  rules  and  policies 
pertaining  to.  a  Radiodetennination  Satellite 
Service  (Gen  Docket  No.  84-689.  RM-4426);  In 
the  matter  of  policies  and  procedures  for  the 
licensing  of  space  and  earth  stations  in  the 
Radiodetennination  Satellite  Service  (Gen 
Docket  No.  84-690).  and  In  the  matter  of  the 
applications  of  Geostar  Corp.  for  authority  to 
construct,  launch  and  operate  space  stations 
in  the  Radiodetennination  Satellite  Service 
(File  Nos.  2191-DSS-P/LA-83,  2192-DSS-P/ 
LA-83,  2193-DSS-P/LA-83.  2194-DSS-P/LA- 
83). 

Adopted:  July  12, 1984. 

Released:  September  7. 1984. 

By  the  Commission:  Commissioner  Dawson 
dissenting  in  part  and  issuing  a  separate 
statement;  Commissioner  Rivera  absent. 

Introduction 

1.  On  March  31. 1983.  the  Geostar 
Corporation  (Geostar)  petitioned  the 
Commission  to  begin  a  proceeding  to 
allocate  spectrum  for  developmental 
operation  of  a  new  type  of  satellite 
system.  The  proposed  system  would 
provide  radiodetennination  and 
associated  message  transfer  services  to 
subscribers  throughout  the  continental 
United  States.'  The  system  would  allow 


'  The  Rules  define  radiodetermination  as  the 
determination  of  position,  or  the  obtaining  of 
information  relating  to  position,  by  means  of  the 
propagation  properties  of  radio  waves. 
Radionavigation  is  radiodetermination  used  for 
puq}oses  of  navigation,  including  obtUnjction 
warning,  and  radiolocation  is  radiodetermination 
used  for  purposes  other  than  those  of 
radionavigation.  See  47  CFR  2.1. 


subscribers  to  determine  latitude, 
longitude  and  altitude  and  to  exchange 
brief  coded  messages  using  inexpensive 
hand-held  transceivers.  The  purpose  of 
this  Notice  is  to  propose  the  allocation 
of  spectrum  for  a  radiodetermination 
satellite  service,  to  accept  and  process 
applications  for  radiodetermination 
satellite  systems,  and  to  determine  the 
extent  of  any  necessary  regulation  of 
licensees  in  this  service. 

Background 

2.  Geostar  requests  a  nationwide 
exclusive  spectrum  allocation  oT  33 
MHz.  The  1610-1626.5  MHz  band  would 
be  used  for  ground-to-space 
transmissons  from  the  hand-held 
transceivers  to  the  satellites  and  the 
2483.5-2500  MHz  band  would  be  used 
for  space-to-ground  transmissions  from 
the  satellites  to  the  hand-held 
transceivers.  Additional  non-exclusive 
allocations  of  16.5  MHz  centered  at  5125 
MHz  and  5175  MHz  were  also  requested 
for  commimications  between  the 
satellites  and  a  single  computer 
processing  and  control  facility. 
Geostar's  use  of  this  spectrum  would 
preclude  other  uses  only  within  a  small 
radius  of  the  control  facility. 

3.  Along  with  the  petition  for  spectrum 
allocation.  Geostar  submitted 
applications  for  authority  to  construct 
and  launch  the  proposed  satellite 
system.  Geostar  proposes  to  locate  four 
satellites  in  geostationary  orbit:  one 
each  at  70, 100,  and  130  degrees  West 
Longitude  and  one  in-orbit  spare.  Tlie 
applications  request  that  Geostar  be 
granted  interim  authority  to  operate  the 
satellite  system  on  a  developmental 
basis  prior  to  the  resolution  of  the 
underlying  rulemaking  proceeding.  The 
Commission  has  not  acted  on  the 
application,  however,  due  to  the 
complex  public  policy  issues  inherent  in 
spectrum  allocations. 

4.  On  April  19, 1983,  the  Commission 
placed  Geostar's  petition  for  spectrum 
allocation  on  public  notice  (No.  1401). 
The  majority  of  comments  supported  the 
proposal,  citing  the  potential  benefits  of 
the  Geostar  system  in  aeronautical, 
marine,  and  land  transportation  safety. 
The  Communications  Satellite 
corporation  (COMSAT)  expressed 
concern  that  use  of  the  1610-1626.5  MHz 
band  be  coordinated  with  the 
International  Maritime  Satellite 
Organization.  Only  one  comment 
opposed  the  petition.  Offshore 

■  Navigation.  Inc.  (ONI)  argued  that  the 
petition  should  be  denied  pending  a 
complete  evaluation  of  the  relevant 
market  potential  and  technical  issues. 

5.  Geostar  submitted  supplemental 
information  to  the  Commission  on 
August  30. 1983,  which  revised  a  number 


of  the  system  parameters  included  in  its 
original  petition.  The  most  aigniBcant 
change  was  in  the  spectrtun  requested 
for  the  communications  links  between 
the  satellites  and  the  terrestrial 
computer  and  control  facility.  The 
original  request  of  two  communication 
links  of  16.5  MHz  centered  at  5125  MHz 
and  5175  MHz  has  been  amended  to 
request  a  downlink  allocation  of  66  MHz 
between  5117-5183  MHz  and  an  uplink 
allocation  of  16.5  MHz  within  the 
frequency  band  6425-7075  MHz.  The 
original  request  for  33  MHz  of  spectrum 
for  the  communications  links  between 
the  satellites  and  the  hand-held 
transceivers  remains  the  same. 

8.  On  September  14, 1983,  the 
Commission  placed  Geostar's 
supplemental  information  on  public 
notice  (No.  1425).  Five  parties  filed 
comments,  with  three  endorsing  the 
Geostar  proposal.  CBS,  Inc.  objects  to 
the  radiodetermination  downlink  at 
2483.5-2500  MHz  and  also  suggests  that 
the  control  uplink  be  located  within  the 
6525-6875  MHz  band  because  of  concern 
about  interference  with  broadcast 
electronic  news  gathering  (ENG) 
equipment  operating  in  both  the  2  GHz 
and  6  GHz  bands.  The  Mobile  Satellite 
Corporation  (MOBILSAT)  argues  that 
the  Geostar  proposal  is  not  responsive 
to  the  needs  of  the  market  in  that  it 
would  offer  only  radiodetermination 
information  and  that  the  satellite  system 
design  is  technically  deficient  and 
cannot  realize  the  stated  accuracy  of  1 
to  7  meters. 

7.  Based  on  the  substantial  number  of 
comments  received  in  support  of  the 
Geostar  proposal,  we  believe  sufficient 
interest  has  been  demonstrated  by  a 
broad  cross  section  of  potential  users  to 
suggest  that  there  is  a  need  for  a 
nationwide  radiodetermination  satelUte 
service.  Only  ONI  and  MOBILSAT  have 
objected  to  the  overall  proposal.  ONI 
objects  to  what  perceives  to  be  a 
proposal  for  an  exclusive  allocation  of 
133  MHz  of  spectrum  when  in  fact 
Geostar  seeks  only  33  MHz.  MOBILSAT 
questions  the  stated  accuracy  of  the 
Geostar  satellite  system  but  bases  its 
arguments  on  the  assimiption  that  the 
Geostar  system  uses  range  difference 
techniques,  rather  than  direct  range 
measurements,  to  determine  position 
information.  MOBILSAT  appears  to 
agree  that  direct  range  measurement 
techniques  can  be  quite  accurate.  Both 
COMSAT  and  CBS  expressed  concern 
over  the  potential  for  interference 
between  the  Geostar  satellite  system 
and  other  spectrum  users  and  we  intend 
to  explore  their  concerns  in  this 
proceeding.  All  other  comments  urge  the 
Commission  to  proceed  expeditiously 
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toward  the  implementatioB  of  the 
Ceoatar  proposal.  On  balance,  the 
record  before  us  strongly  supports 
initiating  a  proceeding  to  seek 
comments  on  a  radi  ode  termination 
satellite  service.  This  action  is  dearly  in 
the  public  interest  and  is  consistent  with 
our  mandate  "to  encourage  the 
provision  of  new  technologies  and 
services  to  the  public."* 

8.  The  Geostar  system  appears  to  be 
particularly  innovative  because  of  its 
ability  to  make  available  to  millions  of 
users  a  communications  service 
dedicated  to  the  safety  of  life  and 
property.  The  digital  communications 
technology  selected  for  use  by  Geostar 
allows  for  extremely  efficient  use  of  the 
proposed  spectrum  allocation.  For  the 
first  time,  millions  of  subscribers  would 
have  access  to  a  radiodetermination 
service  which  could  provide  information 
critical  to  safety  of  life  and  property.  As 
the  Aircraft  Owners  and  Pilots 
Association  stated  in  their  comments: 
"The  capacity  of  the  Geostar  Satellite 
Service  to  report  instantly  the  location 
of  aircraft  which  are  either  downed  or  in 
other  distress  situations  represents  a 
potentially  major  breakthrough  with 
substantial  life-saving  ramifications." 

Description  of  the  Proposed  Satellite 
System 

9.  According  to  Ceostar's  petition  and 
applications,  the  proposed  satellite 
system  will  serve  three  principal  types 
of  users.  One  is  airline  and  general 
aviation  aircraft  that  need  navigational 
information  during  flight,  as  well  as 
message  relay  during  emergency 
situations.  Another  type  of  use  includes 
terrestrial  and  marine  vehicles  that 
require  location  information  and  the 
ability  to  send  messages.  Also,  the  home 
base  of  a  fleet  of  vehicles  could  use  the 
satellite  system  to  dispatch  and  control 
individual  vehicles.  The  third  potential 
use  is  for  pedestrians  that  require 
location  information  and  the  ability  to 
send  messages.  In  each  case  the  system 
would  be  particularly  useful  during 
accident  and  emergency  situations.  Each 
user  v«ll  be  equipped  with  what  Geostar 
terms  an  Automatic  Beacon 
TransptMider  (ABT).  The  pedestrian 
would  use  a  hand-held  transceiver  with 
a  liquid-crystal  display.  ABT  units  for 
vehicular  and  aircraft  usage  will  be 
somewhat  larger  and  more  technically 
complex  to  permit  increased  accuracy 
and  operational  flexibility.  Each  ABT 
will  be  capable  of  displaying  one  or 
more  types  of  information:  User 
position,  speed,  answer  to  a  question,  a 
warning  message,  or  messages  from 
other  users.  Geostar  estimates  that  the 


»  47  U.S.C.  157. 


pedestrian  unit  will  cost  about  $450  and 
that  monthly  service  charges  will  range 
from  $30  to  $40.  No  price  estimates  were 
given  for  the  vehicular  and  aircraft 
units.  According  to  Geostar,  the 
proposed  system  will  support  a  traffic 
capacity  in  excess  of  eighteen  thousand 
256  bit  transmissions  per  second  from 
aircraft  surface  vehicles  and  pedestrian 
units. 

10.  The  proposed  system's  space 
segment  is  to  consist  of  three 
geostationary  satellites  located  at  70* 
west,  100*  west  and  130*  west  longitude 
to  provide  coverage  to  the  contiguous  48 
states.  Each  of  the  satellites  is  to  be 
identical  in  design.  The  proposed 
satellite  system  would  use  random 
access  time  division  multiplex  with 
slotted  ALOHA  protocol  and  differential 
phase  shift  keying  (DPSK).  The  satellites 
are  to  relay  information  between  the 
system's  users  and  a  control  center.  The 
control  center  will  contain  facilities  to 
communicate  with  each  satellite  and 
computers  required  to  perform  position 
determination  and  other  system 
functions.  Geostar  has  proposed  to 
locate  its  control  center  at  Princeton, 
New  Jersey. 

11.  Four  communications  links  are 
required  for  the  radiodetermination 
system  proposed  by  Geostar:  two  space- 
to-earth  links  and  two  earth-to-space 
links.  The  users'  radiodetermination 
uplink  would  operate  within  the  1610- 
1626.5  MHz  band.  The  users' 
radiodetermination  downlink  would 
operate  v^thin  the  2483.5-2500  MHz 
band.  The  control  center  would  be 
linked  to  each  satellite  using  a  single 
data  uplink  bandwidth  of  16.5  MHz 
located  within  the  6425-7075  MHz  band. 
For  the  data  downlink,  the  band  5117- 
5183  MHz  would  be  used  to  link  each  of 
the  satellites  to  the  control  center. 

12.  Operationally,  the  control  center 
continually  transmits  via  each  of  the 
three  satellites  what  Geostar  terms  an 
Interrogation  Pulse  Group  (IPG) 
available  to  all  users  throughout  the 
continental  U.S.  The  IPG's  are 
transmitted  at  a  100  Hz  rate  and  consist 
of  a  pre-set  pattern  of  64  bits  of  80 
nanoseconds  duration  each.  The  user 
may  respond  from  an  ABT  by 
transmitbng  a  message  which  will  be  in 
one  of  several  possible  formats, 
depending  upon  the  needs  of  the  user. 
The  message  always  contains  timing 
and  identification  information  and  may 
contain  a  user  message.  Based  on 
elapsed  time  from  the  emission  of  an 
IPG  from  the  control  center  to  the 
receipt  of  an  ABT's  response  via  each  of 
the  3  different  satellites,  the  user's 
position  is  calculated  using  direct  range 
measurements.  The  control  center  then 


transmits  an  addressed  message,  which 
may  include  the  user's  poaiticm,  through 
one  of  the  satellites  for  relay  to  die  user 
intended  to  receive  the  i 


13.  A  user  may  access  the  system 
through  three  basic  types  of  responses 
to  the  IPG:  A  position  request,  and 
emergency  signal  or  a  message  signal 
Based  on  the  user's  selection  for  the 
type  of  response,  a  varying  length  digital 
message  transmission  will  be  relayed  to 
the  control  center  through  the  sateliitea 
system.  After  responding,  the  user 
awaits  a  system  reply.  The  reply  will  be 
either  the  user  position  location 
information  or  confirmation  that  the 
user  message  has  been  received  by  the 
control  center  and  sent  out  as 
instructed.  If  the  user  does  not  receive  a 
reply  within  0.6  seconds,  either  due  to 
coincidence  of  the  user's  response  with 
that  of  another  user's  at  the  satellites 
antenna,  or  bit  errors  on  the  user-to- 
control  center  communications  link,  the 
ABT  will  automatically  repeat  the 
response  message.  Randomization  is 
introduced  into  the  time  of  repeat  to 
avoid  consecutive  coincidences  on  the 
uplink. 

14.  Geostar  claims  its 
radiodetermination  system  will  provide 
position  information  with  accuracies  in 
the  range  from  1  to  7  meters.  To 
accomphsh  such  accuracy,  Geostar  will 
employ  fixed  "benchmark"  transceivers 
at  known  locations.  Accordingly, 
systematic  errors  for  each  mobile  user's 
measured  range  can  be  corrected  by 
subtracting  corresponding  range  errors 
to  fixed  benchmark  transceivers  in  the 
same  geographical  area.  Such  errors 
include  ionospheric  delay  variations, 
drifts  in  the  electronic  delays  through 
the  satellites,  variations  in  the  positions 
of  the  satellites  antennas,  and  lack  of 
knowledge  of  details  of  the  earth's 
shape.  The  only  equipment  error  which 
cannot  be  subtracted,  according  to 
Geostar,  is  drifting  of  the  electronic 
delay  within  an  individual  user 
transceiver. 

Spectnun  Requirements 

15.  According  to  Geostar, 
radiodetermination  propagation 
requirements,  as  well  as  the  need  to 
design  technologically  feasible 
equipment,  necessitate  use  of 
frequencies  in  the  1  to  6  GHz  range.  The 
frequency  bands  selected  for 
consideration  were  further  constrained 
by  the  International  Table  of  Frequency 
Allocations  for  Region  2.  Also,  exclusive 
Government  primary  bands  were 
rejected.  Remaining  candidate  bands 
were  ranked  so  that  least  occupied 
bands  were  the  most  preferred  and  so 
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that  no  existing  radio  services  would  be 
left  without  an  alternative  radio  band. 

16.  At  the  present  time,  the  1610- 
1626.5  MHz  band,  requested  for  use  to 
provide  the  user  radiodetermination 
uplink  is  allocated  internationally  and 
domestically  to  aeronautical 
radionavigation.  International  Footnote 
732  provides  for  satellite-based  facilities 
associated  with  aids  to  air  navigation. 
For  reference,  the  allocation  and 
accompanying  footnotes  are  reproduced 
in  the  Appendix  A.  Within  the  U.S.,  no 
telecommunications  use  is  presently 
being  made  of  this  band.  However,  as 
provided  in  Footnote  734,  the  1610.6- 
1613.8  MHz  band  is  used  by  the  radio 
astronomy  service  for  observing  the 
hydroxyl  spectral  line. 

17.  The  2483.5-2500  MHz  band  has 
been  proposed  by  Geostar  to  provide  for 
the  radiodetermination  downlink  to 
users.  The  band  2463.5-2500  MHz  is  part 
of  the  2400-2500  MHz  ISM  band  and  its 
current  allocation  status  is  also  set  out 
in  Appeiviix  A.  Geostar  has  provided  a 
technical  analysis  regarding  the 
potential  interference  that  would  result 
from  ISM  equipment  operating  in  this 
band  to  Geostar  user  equipments.  In 
particular,  it  carried  out  a  statistical 
analysis  and  performed  on  site  field 
measurements  for  interference  resulting 
from  operation  of  microwave  ovens. 
Trom  its  study,  Geostar  has  concluded 
that  this  interference  source  should  not 
pose  a  serious  operational  problem  to  its 
proposed  system.  The  sole  effect  of 
possible  microwave  oven  interference  to 
Geostar  user  equipments  would  be  to 
cause  a  modest  incease  in  the 
"retransmit"  rate. 

18.  The  2483.5-2500  MHz  band  is  also 
allocated  to  TV  auxiliary  broadcast 
stations  under  Subpart  F  of  Part  74  of 
the  Commission's  Rules.  *  According  to 
the  Commission's  records  of 
assignments,  in  March  1984,  there  were 
72  broadcast  licensees  operating  either 
fixed  or  mobile  stations  in  the  2484-2500 
MHz  band.  These  stations,  located 
throughout  the  U.S.,  are  used  in 
conjunction  with  television  broadcast 
stations  principally  for  electronic  news- 
gathering  operations  (ENG)  and  for 
studio-to-transmitter  links.  Also,  within 
the  continental  U.S.  there  were  stations 
licensed  in  the  petroleum  radio  service 
under  S  90.65  and  operating  principally 
along  the  coast  of  California  and  Gulf  of 
Viexico.  Additionally,  twenty-one 
stations  located  throughout  the  U.S. 
were  found  to  be  licensed  under  a 
number  of  private  radio  services 


including  police,  fire,  power,  local 
government,  radiolocation,  motion 
picture  and  the  experimental/ 
developmental  radio  service.  According 
to  Geostar,  interference  would  be 
caused  to  these  stations  by  the  proposed 
satellite  system  if  these  stations' 
receiving  antenna  beams  were  to  be 
pointed  within  13  degrees  of  any  of  the 
three  satellites  which  would  be 
transmitting  in  the  2483.5-2500  MHz 
band.  Moreover,  Geostar.  in  its  petition. 
indicates  that  its  users'  receiving 
equipment  would  be  subject  to 
interference  at  significant  distances 
from  terrestrial  transmitters  operating  in 
the  2483.5-2500  MHz  band. 
Consequently,  Geostar  requests  that  the 
stations  currently  licensed  in  this  band 
be  relocated  to  other  channels  within 
the  band  2450-2483.5  MHz.  It  claims  the 
private  radio  services  could  easily  be 
reassigned,  requiring  only  a  change  of 
crystal  and  minor  system  adjustments. 
Similarly,  for  TV  auxiliary  broadcast 
stations,  Geostar  indicates  that 
relocation  to  other  channels  is  also 
possible  by  a  simple  replacement  of  the 
crystal  and  minor  system  adjustment. 

IQ.The  next  band  requested  by 
Geostar  is  5117-5183  MHz  and  its 
current  allocation  status  is  also 
tabulated  in  Appendix  A.  This  band, 
like  the  1610-1626.5  MHz  band,  is 
allocated  primarily  for  aeronautical 
radionavigation.  This  band  would  be 
used  by  the  Geostar  system  to  provide  a 
downlink  to  the  earth  station  located  at 
Princeton,  N.J.  and  would  contain  seven 
channels,  condensed  into  the  width  of 
four  channels  by  use  of  dual 
polarizations;  this  accounts  for  a  total 
bandwidth  of  66  MHz  (4  x  16.5  MHz).* 
As  presently  envisioned  by  Footnote 
796,  the  5000-5250  MHz  band  is  intended 
to  be  used  internationally  for  one-way 
links  from  major  airports  to  aircraft  for 
guidance  in  final  approach  and  landing. 
These  receive-only  systems  are  referred 
to  as  Microwave  Landing  System  (MLS) 
and  will  be  used  primarily  aboard 
commercial  or  military  aircraft.  Geostar 
has  provided  a  technical  analysis 
showing  that  the  interference  to  planned 
MLS  receivers  from  the  proposed 
satellite  link  will  be  about  30  dB  below 
the  receiver  noise.  It  considers  this 
value  sufficent  to  protect  the  MLS 
receivers. 

20.  A  16  MHz  bandwidth  within  the 
6425-7075  MMHz  band  is  requested  by 
Geostar  to  provide  for  an  uplink  to 


■  Specifically,  the  table  of  frequency  auignnMnu 
under  i  74.802  Indtcatet  there  are  10  channeli  in  the 
designated  'A'  band.  1990-2110  MHz  and  2490-2500 
MHs. 


"  By  using  ■  namber  of  downlink  channelf  the 
probability  of  uaer  meaaage  colhdai  at  a  (alallilc  is 
reduced  from  the  iingle  downlink  channal  caaa.  Aa 
a  conaequeoce  of  uaing  savan  chanoali  to  aupport 
fifteen  antenna  feed  bom*,  the  maximiun  uaer 
population  if  five  time*  greater  than  for  a  aln^e 
downlink  channal  tydem. 


transmit  commands  and  message  traffic 
from  its  proposed  computer  center  and 
earth  station  at  Princeton.  N.f.  to  each  of 
the  three  geosynchronous  satellites.  This 
band's  allocation  status  is  also  set  forth 
in  Appendix  A.  It  is  currently  l)eing  used 
by  licensees  in  the  Domestic  Public 
Fixed,  Private  Operational  Fixed,  and 
Auxiliary  Broadcast  services. 

21.  In  its  petition  Geostar  shows  that 
it  calculated  the  coordination  area 
aroimd  Princeton.  N.J.  according  to  the 
procedures  set  forth  in  Appendix  28  of 
the  ITU  regulations.  For  that  area. 
Geostar  included  a  listing  of  various 
stations  presently  licensed  in  the  6525- 
6545  MHz.  8625-8645  MHz.  and  7050- 
7070  MHz  bands.  Geostar  believes  it  can 
coordinate  its  p  roposed  frequency 
usage  with  existing  licensees.  For  the 
entire  6425-7075  MHz  band,  Geostar 
indicates  that  radiation  from  its 
Princeton  earth  station  would  not 
contribute  any  interference  to  passive 
microwave  sensor  measurements  being 
carried  out  over  the  oceans  pursuant  to 
Footnote  809. 

Currenl  and  Proposed  Allocations 

22.  Of  the  four  bands  requested  for 
use  by  Geostar.  the  one  posing  the  most 
difficult  allocation  issue  is  the  2483.5- 
2540  MHz  band.  Because  the  level  of 
radiation  from  terrestrial  stations  in  the 
2483.5-2500  MHz  band  would  be  above 
that  which  the  Geostar  receivers  would 
be  able  to  tolerate,  we  propose  to 
reallocate  this  band  to  the 
radiodetermination  satellite  service  and 
to  relocate  exisMng  licensees.  We  do 
however,  invite  comment  on  whether 
some  other  accommodation  might  be 
possible  to  avoid  the  proposed 
relocation.  For  example,  does  the  nature 
of  the  ENG  operations  permit  any 
practical  sharing  arrangement? 
(Commenters  should  keep  in  mind  the 
proposal  by  Geostar  to  provide 
aeronautical  radionavigation  and 
emergency  communications.)  If  the 
proposal  to  relocate  licenses  is  adopted, 
we  would  permit  existing  licenses  a 
certain  period  of  time  in  which  to  vacate 
the  2483.5-2500  MHz  band  and  relocate 
to  other  bands  allocated  for  their 
respective  services.  Since  a  launch  date 
of  1987  is  indicated  for  the  Geostar 
system,  we  ask  for  comments  on  the 
amount  of  time  that  should  be  given  to 
existing  licensees  for  relocahon.  We  do 
not  envision  this  requirement  to  be 
excessively  burdensome,  because  of 
what  we  perceive  to  be  an  adequate 
number  of  other  frequencies  available 
for  relocation  and  a  nominal  cost  for 
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frequency  change.'  We  also  request 
comments  on  the  feasibility  and 
desirability  of  requiring 
radiodetermination  satellite  system 
licensees  to  compensate  terrestrial 
licensees  for  the  costs  of  such 
relocations. 

23.  The  primary  use  of  the  ISM  band 
at  2400-2500  MHz  is  for  microwave 
ovens,  and  Geostar's  analysis  showed 
that  they  would  not  pose  a  serious 
operational  problem  to  its  proposed 
system.  However,  future  uses  of  the 
band  could  include  other,  higher  power, 
operations.*  We  solicit  comments  on  the 
possibihties  for  future  use  of  the  band 
and  the  effects  of  other  kinds  of 
applications  on  the  proposed 
radiodetermination  satellite  service. 

24.  With  regard  to  the  bands,  1610- 
1626.5  MHz  and  5117-5183  MHz,  we 
note  that  although  a  completely 
conforming  international  allocation  does 
not  exist,  we  believe  the  proposed 
service  does,  nonetheless,  fall  under  the 
purview  of  the  existing  allocations.  For 
the  1610-1625.5  MHz  band,  the 
international  footnote  732  is  pertinent 
and  indicates  that  the  band  is  reserved 
worldwide  for  airborne  electronic  aids 
to  air  navigation  and  any  directly 
associated  ground-based  or  satellite- 
borne  facilities.  We  believe  the  type  of 
service  proposed  by  Geostar  fits  this 
categorization  in  addition  to  its 
provision  of  several  correlatable 
services.  Accordingly,  we  are  therefore 
proposing  to  add  a  U.S.  footnote  to 
indicate  that  the  1610-1626.5  MHz  band 
will  be  allocated  for  this  type 
radiodetermination-satellite  service 
within  the  continental  United  States. 
The  footnote  we  propose  reads  as 
follows: 

The  band  1610-1626.5  MHz  is  also 
allocated  for  use  by  the  radiodetermination 
satellite  service  in  the  Earth-to-space 
direction. 

25.  We  note  that  although  there 
appears  to  be  no  active  use  of  the  band, 
there  is  monitoring  of  the  hydroxyl  line 
by  the  radio  astronomy  service. 
Emissions  from  airborne  stations  ■can  be 
serious  sources  of  interference  for  radio 
astronomy  observations.  For  example. 


*  We  anticipate  that  most  television  auxiliary 
broadcast  operations  will  be  able  to  shift  to  other 
channels  within  the  2450-2483.5  MHz  band  at  no 
increase  in  cost  since  most  equipment  in  current  use 
is  frequency  selectable.  For  fixed  links,  broadcast, 
as  well  as  non-broadcast,  we  again  believe  that 
most  operations  can  use  other  frequencies  within 
the  2450-2483.5  MHz  band  by  merely  changinn  the 
frequency  determining  element  in  the  transmission 
equipment  and  retuning  the  equipment. 

•  On  .^pril  26,  1984.  the  Commission  adopted  a 
Notice  of  Proposed  Rulemaking  looking  toward 
permitting  unlimited  power  spread  spectrum 
systems  to  operate  in  some  ISM  bands,  including 
the  2450  MHz  band. 


the  airborne  transceivers  could  present 
a  problem  in  this  regard;  however, 
Geostar  indicates  that  these  will  be 
located  on  the  upper  fuselages  of 
aircraft  and,  thus,  there  will  be  shielding 
provided  by  the  body  of  an  aircraft. 
Nevertheless,  in  order  to  thoroughly 
evaluate  the  compatibility  of  the  two 
services  in  the  1610-1626.5  MHz  band, 
we  solicit  specific  comments  on  this 
sharing  situation  and  the  possibilities 
for  eliminating  or  avoiding  interference 
problems, 

26.  For  the  5117-5183  MHz  band,  wp 
believe  the  type  of  service  proposed  by 
Geostar  again  falls  under  the  purview  of 
the  existing  allocations.  It  is  noted  that 
international  footnote  733  indicates  that 
the  5000-5250  MHz  band  is  to  be  used 
for  the  operation  of  microwave  landing 
systems  (MLS)  and  that  this  use  takes 
precedence  over  other  uses.  It  appears, 
however,  that  MLS  may  occupy  only  the 
5030-5090  MHz  segment,  as 
international  standards  and  practices 
are  now  being  established.  Nonetheless, 
as  stated  earlier,  Geostar  claims  its 
proposed  system  will  not  cause 
interference  to  future  possible  MLS  use 
of  this  band  because  the  dowmlink 
signal  level  is  considerably  below  the 
threshold  level  of  detection  for  currently 
planned  MLS  receivers.  However,  we 
propose  to  add  a  new  footnote  to  our 
table  indicating  the  actual  sub-band, 
direction  of  transmission,  and  power 
flux  density  limit.  Because  it  is  not  clear 
what  level  of  power  flux  density  should 
be  proposed  to  limit  harmful  emissions 
to  other  possible  users  in  the  band,  we 
ask  for  recommendations  on  the  specific 
appropriate  level  with  accompanying 
justification.  The  proposed  footnote  to 
be  added  to  the  U.S.  Table  for  the 
frequency  range  5000-5250  MHz  would 
read  as  follows: 

The  sub-band  6117-5183  MHz  is  also 
allocated  for  space-to-Earth  transmissions  in 
the  fixed-satellite  service  for  use  in 
conjunction  with  the  radiodetermination 
satellite  service  operating  in  the  bands  1610- 
1626.5  MHz  and  2483.5-2500  MHz.  The  total 
power  flux  density  at  the  earth's  surface  shall 
in  no  case  exceed  XXX  dbw/m'  per  Hz  for  all 
angles  of  arrival. 

27.  For  both  the  1610-1626.5  MHz  and 
the  5117-5183  MHz  bands,  we  note  that 
international  coordination  is  required 
pursuant  to  Article  11  and  14  of  the  ITU 
Radio  Regulations. 

28.  With  regard  to  Geostar's  request  to 
use  16.5  MHz  between  6425  and  7075 
MHz  for  its  earth  station  uplink,  we 
have  analyzed  this  band  and  have  found 
portions  of  it  to  be  congested  in  certain 
areas  throughout  the  U.S.  We  note  that 
the  6425-6525  MHz  and  6875-7075  MHz 
bands  are  also  allocated  to  mobile 


services  with  which  coordination 
becomes  less  practical.  Accordingly,  we 
suggest  that  the  proposed 
radiodetermination  satellite  system  use 
the  6525-6541.5  MHz  band  which  is 
allocated  for  only  fixed  and  fixed- 
satellite  (earth-to-space)  services. 
Although  there  are  a  number  of  fixed 
links  in  the  vicinity  of  Princeton,  N.J.,  we 
believe  the  procedures  set  out  in  Part  25 
will  work  effectively  for  coordinating  th 
proposed  earth  station  with  the  fixed 
links  in  the  6525-«541.5  MHz  band 
segment  and  propose  to  require  them  to 
be  followed.  No  allocation  changes  are 
necessary  as  the  uplink  operation  is 
allowable,  by  definition,  in  the  fixed- 
satellite  service. 

29.  We  believe,  based  on  the 
information  presented  in  Geostar's  filing 
and  the  generally  favorable  comment 
received  in  response  to  the  public  notice 
of  this  petition,  that  there  is  sufficient 
basis  to  initiate  a  proceeding  proposing 
the  aforementioned  frequency  bands  for 
a  radiodetermination  satellite  service 
and  associated  feeder  links.  However, 
due  to  the  likely  need  to  reaccommodate 
stations  from  the  2483.5-2500  MHz  band 
and  the  need  to  use  a  relatively  large 
amount  of  spectrum  in  other  frequency 
bands,  we  advise  now  that  we  do  not 
foresee  the  possibility  of  any  future 
expansion  of  the  service  by  means  of  an 
increased  allocation.  We  solicit  public 
comment  on  the  use  of  the  proposed 
frequency  bands  for  this  purpose,  as 
presented  in  Appendix  B,  and  on  the 
public's  perception  for  the  need  to 
implement  the  system  as  described  in 
Geostar's  petition  and  applications. 

Entry  Policies 

30.  In  addition  to  these  frequency 
allocation  proposals,  we  are  also 
proposing  policies  and  procedures  to 
govern  the  licensing  and  operation  of 
the  facilities  that  will  use  the 
frequencies  being  allocated.  For  the 
reasons  set  forth  below,  we  have 
determined  to  accept  and  process 
applications  for  radiodetermination 
satellite  systems.  We  will  use  this 
rulemaking  proceeding,  together  with 
the  applications  filed,  to  determine  the 
extent  of  any  necessary  regulation  of 
this  service.  Our  objective  in  this 
proceeding  is  to  authorize  systems  to 
offer  this  new  satellite  communications 
service  on  a  timely  basis  with  the 
minimum  amount  of  regulation 
practicable.  Thus,  all  parties  are  on 
notice  that  if  these  changes  are  adopted, 
we  intend  to  issue  one  or  more 
radiodetermination  satellite  system 
authorizations  at  the  time  we  finalize 
the  frequency  allocations  for  this 
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31.  In  proposing  to  allocate 
frequencies  to  the  radiodetermination 
satellite  service,  we  seek  to  provide  the 
earliest  practical  opportunity  for 
entrepreneurs  to  implement  their 
proposed  radiodetermination  satellite 
systems  in  any  allocation  finally 
adopted.  We  have  already  received  a 
concrete  application  from  Geostar.  who 
is  willing  to  proceed  promptly  with  its 
proposal.  We  are  not,  however, 
proposing  that  the  frequencies  involved 
be  assigned  only  to  Geostar.  Frequency 
assignments  will  be  made  in  the  context 
of  the  application  processing  and 
licensing  proceeding  we  are  also 
beginning  today  by  accepting  Geostar's 
application  for  filing.  This  approach  will 
allow  us  to  consider  how  the  satellites 
to  be  authorized  can  best  use  the 
frequencies  being  allocated,  and  to  issue 
initial  system  authorizations  at  the  same 
time  we  finalize  the  frequency 
allocations  proposed  above.'  To  this 
end.  we  will  use  this  rulemaking 
proceeding  to  establish  policies  and 
conditions  regarding  the  licensing  and 
operation  of  radiodetermination  satellite 
systems,  and,  if  necessary  and 
appropriate,  resolve  by  rule  any 
conflicts  between  applications.* 

32.  In  fashioning  entry  policies  and 
licensing  procedures  for  other  8er\'ices, 
we  have  on  many  previous  occasions 
determined  that  competition  was 
feasible  and  would  provide  effects  that 
serve  the  public  interest  in  new  and 
diversified  ser\'ices.»  The  courts  have 


'  We  do  no!  believe  it  necessary  or  desirable  lo 
promulgate  formal  rules  before  accepting  or 
processing  applications  because  of  the  specialized 
nature  of  radiodetermination  satellite  system  desijjn 
and  operation  We  have  developed  flexible  pulicies 
and  procedures  in  licensing  other  satellite  services, 
such  as  domestic  satellites.  See.  e.g..  Domestic 
Fixed-Sotellite  Service.  84  FCC  2d  564  (1981).  This 
experience  is  readily  adaptable  to  a  new  satellite 
service  such  as  the  one  being  addressed  her« 

•  See.  eg   Domestic  Comwunicationa  Satellite 
Facilities.  22  FCC  2d  810  (1970):  Alaska  Bush  Earth 
Stations.  81  FCC  2d  304  (1980).  We  have  previously 
discussed  our  administrative  flexibility  to  authonze 
new  Sdti     tf  systems  either  on  an  ad  hoc  case-by- 
c»se  appro.,  h  or  m  the  context  of  a  general 
rulemaking  proceeding.  See  Direct  Broadcasting 
Satellites  Service,  86  FCC  2d  TIB.  725,  (1981 )  Our 
decision  here  is  to  proceed  with  the  space  station 
licensing  process  concurrently  with  rulemaking  to 
allocate  frequencies  This  will  allow  affected  parlies 
the  opportunity  to  comment  on  the  frequency 
allocations,  general  issues  pertaining  lo  this  service, 
and  the  specific  satellite  facilities  being  propoaed. 

"  See.  e.g..  Domestic  Communications  SaleilUe 
Facilities.  35  FCC  2d  844  (1972).  recons.  38  FCC  2d 
865  (1972).  afTdsvb  nom  Network  Pro/eel  v  FCC. 
511  F.2d  786  (D.C.  Cir.  1975):  Specialized  Common 
Corner  Services.  28  FCC  2d  87a  rvcon.  denied.  31 
FCC  2d  U06  (1971).  offd  sub  nom.  Washington 
L'tililies  and  Transportation  Commission  v  FCC. 
513  F.2d  1142  (9th  Dr.).  cert,  denied.  423  U  S  836 
(1975).  Direct  Broadcasting  Satellite  Service.  90 
FCC  2d  676(1982). 


also  endorsed  the  concept  of 
competitive  market  forces  achieving  the 
same  public  policy  goals  that  deUiled 
administrative  regulation  was  initially 
designed  to  achieve.'*  We  believe  the 
same  beneficial  effects  can  be  achieved 
by  crafting  licensing  policies  that  allow 
competition  in  the  provision  of 
radiodetermination  satellite  services. 
Thus,  a  primary  objective  in  this 
proceeding  is  to  establish  an  approach 
which  embodies  the  minimum  necessary 
regulation  while  allowing  multiple 
entrants  into  this  market. 

33.  A  key  policy  matter  to  be 
addressed  by  commenters  is  the 
feasibility  of  licensing  multiple  systems 
to  operate  in  the  spectrum  allocation 
being  proposed.  Because  the  Geostar 
system  design  is  tho  only  one  before 

us.  and  because  no  counter  proposals  in 
the  bands  concerned  were  advanced  in 
the  comments  on  its  rulemaking  petition 
in  RM-4426,  we  will  use  it  as  our  initial 
baseline  for  radiodetermination  satellite 
system  design  and  operation." 
Moreover,  we  believe  that  Geostar  is  a 
good  system  model  because  its  design 
appears  to  allow  several 
radiodetermination  satellite  systems  to 
be  authorized  in  the  spectrum  and  to 
operate  independently  to  provide 
radiodetermination  satellite  services  on 
a  competitive,  unregulated  basis.  Use  of 
the  same  assigned  frequencies  by 
multiple  operators  appears  feasible 
because  of  the  random  access  time 
division  multiplex  operation  of  the 
Geostar  system  with  slotted  ALOHA 
protocol.  With  suitable  coding 
techniques,  such  a  technical  design 
should  allow  the  licensing  of  multiple 
satellite  systems,  as  well  as  multiple 
service  providers  over  the  same  system, 
all  using  the  sane  frequencies  even 
without  antenna  discrimination 
provided  by  the  user  terminals. 

34.  TTiere  is.  of  course,  an  ultimate 
limit  to  the  number  of  systems  and  users 
that  could  be  accommodated  in  the 
frequency  bands  we  propose  to  allocate 
for  this  radiodetermination  satellite 
service.  However,  even  under  optimistic 
estimates  of  Geostars  expected  system 
loading,  utilization  of  the  allocated  orbit 
spectrum  resource  by  Geostar  would  be 
small  compared  to  that  ultimate  limit.  To 
make  multiple  entry  feasible,  we 
propose  that  all  radiodetermination 


'•  See.  e.g.  United  Slates  v  FCC.  652  F.  2d  72 
(D.C.  Cir  1980/;  Computer  and  Commuricotions 
Industry  Association  v  FCC.  893  F  2d  198  P.C  Cir 
1982) 

"  An  analogous  approdch  was  recently  laken  in 
our  aullionraiion  of  television  stereo/subcamer 
services  lo  insure  the  continued  utility  of  equipment 
designed  to  initial  technical  standurds  Second 
Report  and  Order  in  Docket  No.  21323,  FCC  84-116 
released  April  23.  1964 


satellite  systems  proposing  to  operate  in 
these  bands  employ  random  access  time 
division  multiplex  techniques.  Any 
applicant  proposing  a  system  design 
that  is  incompatible  with  this  design 
must  demonstrate  how  multiple  entry 
would  be  accomplished  and  how  the 
proposed  design  is  better  than  Geostar's 
proposal.  Given  the  level  of  Geostar's 
development,  any  alternative  proposals 
should  avoid  future  or  theoretical 
possibilities  in  favor  of  concrete 
approaches  such  as  Geostar.  If,  as  a 
result  of  this  rulemaking,  we  adopt  rules 
requiring  compatibility  with  the  Geostar 
system  design,  we  reserve  the  right  to 
return  any  applications  that  do  not 
conform  to  this  requirement.  We  also 
propose  that  only  minimal  technical 
standards  be  established  for  this 
service.  Such  standards  must  include 
those  specified  in  the  international 
Radio  Regulations.  We  therefore 
propose  to  apply  the  requirements  of 
Part  25  of  the  rules  to  this  service,  and 
request  comments  and  proposals  for  any 
necessary  changes  to  Part  25  that  may 
be  required  or  for  any  other  technical 
standards  needed. 

35.  In  addition  to  proposing 
compatibility  with  the  Geostar  system 
design,  we  also  propose  to  require  all 
applicants  to  proceed  expeditiously  with 
the  actual  construction  and  launch  of 
their  proposed  radiodetermination 
system."  All  applications  must  include 
complete  responses  to  the  information 
requested  in  the  public  notice  we  are 
adopting  today,  and  all  applicants  will 
have  to  present  a  detailed  business  plan, 
with  well-defined  milestones,  to  support 
their  claim  that  they  are  in  fact  prepared 
to  proceed  immediately  upon  grant  with 
the  construction  and  operation  of  the 
facilities  they  propose. 

36.  A  complex  satellite  system  lixe 
Geostar  also  appears  capable  of 
providing  services  that  may  not  always 
fall  clearly  within  previously  defined 
categories.  For  example,  it  is  clear  that 
the  radiodetermination  function  of  the 
Geostar  proposal  consists  of  providing 
the  geographic  coordinates,  velocity  and 
direction  data  of  a  transceiver  identified 
by  the  customer.  However,  the  same 
radio  system  can  also  transfer 
information  from  a  central  point  to  one 
or  more  transceivers,  or  vice  versa.  A 
system  like  Geostar  might,  therefore,  be 


"  Alttiough  the  estimates  of  what  Geostar 
t>elieve»  lo  be  the  demand  for  its  services  provide 
sufficient  confidence  lo  warrant  ailocafion  of 
frequenaes  lo  the  radiodetermination  Htellite 
service  at  this  lime,  it  is  neither  necessary  nor 
desirable  for  us  lo  venfy  that  demand  tr  suFTicienl 
to  make  ■  system  such  as  Ceoslar  financially  viable 
over  the  long  nm.  We  do  not  intend  lo  adopt 
regulatory  poltcM*  oriented  towards  gunranleeing 
such  viability. 
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capable  of  providing 
radiodetermination,  and  a  multiplfcity  of 
fixed/mobile  communications  services. 
We  do  not  propose  to  prohibit  any 
auxilliary  or  incidental  service  provided 
over  satellites  in  the  bands  to  be 
allocated,  provided  that  the  primary 
purpose  of  such  satellites  is  to  provide 
radiodetermination  services  by  satellite. 
However,  we  will  require  each  applicant 
to  describe  clearly  the  services  that  may 
be  potentially  offered  over  its  proposed 
satellite  system  and  the  types  of  user 
terminals  that  will  access  the  satellite 
system.  We  believe  it  necessary  to 
understand  the  potential  range  of  users 
and  user  terminals  that  will  be  available 
for  the  actual  provision  of  service  to  the 
public,  as  well  as  the  terms  and 
conditions  under  which  user  terminals 
can  access  the  space  segment.  With 
such  information,  we  can  assure  that 
efficient  use  is  made  of  the  frequencies 
being  allocated  and  that  a  competitive 
market  for  innovative  services  can 
develop  on  an  unregulated  basis. 

37.  As  described  in  Geostar's 
applications,  radiodetermination 
satellite  service  consists  of  three 
functions:  radiolocation, 
radionavigation,  and  an  ancillary 
message  capability.  We  do  not  propose 
to  impose  common  carrier  obligations  on 
Geostar  or  any  competing 
radiodetermination  satellite  service 
provider  for  the  reasons  described 
below.  As  an  initial  matter,  because  the 
licensee  exercises  control  over  the 
communications  channel  in  the  rendition 
of  radiolocation  and  radionavigation 
services,  we  believe  that  these  activities 
should  not  be  subject  to  common  carrier 
regulations,  See.  e.g..  Industrial  Radio 
Sen-ice.  5  FCC  2d  197,  202  (1966).  where 
the  Commission  held  that  radiolocation 
service  is  not  a  common  carrier  service 
within  the  meaning  of  Title  II  of  the 
Communications  Act  because  "the 
specific  intelligence  transmitted  is  and 
must  be  the  sole  responsibility  and 
prerogative  of  the  licensee  and  not  the 
subscriber." 

38.  Nor  do  we  believe  that  the 
addition  of  ancillary  message  capability 
to  this  service  requires  us  to  impose 
common  carrier  regulations  upon  the 
proposed  radiodetermination  satellite 
offering  as  a  whole.  '*  In  National 
Association  of  Regulatory  Utility 
Commissioners  v.  FCC.  525  F.2d  630,  642 
(D.C.  Cir.).  cert,  denied,  425  U.S.  999 
(1976)  (NARUC  /),  the  court  identified 


"II  i>  our  understanding  that  message  services 
will  be  offered  as  an  ancillary  part  of  the 
radiodetermination  service,  and  not  as  a  stand- 
along  offering  to  the  public  for  hire.  Therefore,  we 
tentatively  conclude  that  there  is  no  legal 
requirement  to  isolate  one  element  of  this  integrated 
service  and  treat  it  as  common  carriage. 


two  criteria  determinative  of  whether  a 
service  may  be  provided  on  a  non- 
common  carrier  basis:  (1)  Whether  there 
is  or  should  be  any  "legal  compulsion" 
to  serve  the  public  indifferently;  and  (2) 
if  not,  whether  there  are  reasons  implicit 
"in  the  nature"  of  the  service  to  expect 
an  "indifferent  holding  out  to  the  eligible 
user  public."  Id.  at  642.  Regarding  "legal 
compulsion,"  the  court  found  that 
Specialized  Mobile  Radio  Systems 
(SMRS)  were  not  compelled  by  the 
Commission  to  serve  any  particular 
applicant  and  had  unlimited  discretion 
in  determining  whom,  and  on  what 
terms,  to  serve.  The  court  also 
determined  that  there  was  "little  reason 
to  expect  any  sort  of  holding  out  to  the 
public"  if  the  service  involved  the 
establishment  of  "medium-to-long  term 
contractual  relations"  with  a  "high  level 
of  stability  among  those  employing  the 
service"  and  if  the  operator  expected  to 
provide  "highly  individualized"  services 
to  clients.  Id.  at  643-44. 

39.  Here,  applying  the  first  NARUC  I 
test,  we  do  not  anticipate  that  there  will 
be  any  public  interest  necessity  to 
impose  a  "legal  compulsion"  upon  the 
ancillary  message  features  of 
radiodetermination  satellite  service  to 
serve  the  public  indifferently.  We  note 
in  this  regard  that  even  though 
radiodetermination  satellite  service  will 
be  valuable  for  the  protection  of  life  and 
safety,  it  does  not  appear  necessary  to 
impose  any  common  carrier  obligations 
in  order  to  ensure  the  availability  of  this 
kind  of  service  to  the  public.  Not  only  do 
competitive  radiolocation  and  message 
services  exist,'* but  we  anticipate  the 
filing  of  additional  applications  by  firms 
seeking  to  provide  radiodetermination 
service  in  competition  to  Geostar. 

40.  Nor  does  it  appear,  under  the 
second  test,  that  the  proposed  service 
will  be  offered  as  an  "indifferent  holding 
out  to  the  eligible  user  public."  As 
proposed  in  Geostar's  petitions  and 
application,  radiodetermination  service 
is  designed  to  provide  radiolocation  and 
radionavigation  information  accurate  to 
within  1  to  7  meters,  in  conjunction  with 
ancillary  message  capability.  The 
service  is  intended  for  three  principal 
types  of  users:  commercial  and  private 
aircraft,  commercial  terrestrial  and 
marine  vehicles,  and  pedestrians 
requiring  accurate  location  information 
and  ancillary  short  message  capability. 


"Private  marine  radiolocation  service  is 
regulated  under  Part  90.  Industrial  Hodiolocation 
Service,  supra.  A  government-owned  global 
positioning  salellate  offers  commercial 
radiodetermination  service  for  ships  and  aircarft  in 
addition  to  its  military  services.  The  Federal 
Avaition  Administration  also  offers  radionavigation 
information  to  commercial  flights.  None  of  these 
other  services  are  under  common  carrier 
regulations. 


Any  of  these  potential  users  may  access 
the  system  through  a  position  request, 
emergency  signal,  or  a  message  signal, 
all  of  which  may  be  individually  tailored 
to  meet  the  individual  user's 
requirements.  For  example,  commercial 
airlines  or  private  pilots  utilizing  this 
service  might  require  a  system  which 
gives  radionavigation  position 
information  at  one  minute  intervals,  but 
access  to  the  system  through  a  message 
signal  every  few  seconds  during 
emergency  communications. 
Alternatively,  interstate  trucking 
companies  or  railroads  may  access  the 
system  a  few  times  a  day  through  a 
radiolocation  request  when  tracking 
vehicles  crossing  the  desert,  but  desire 
more  frequent  access  to  the  system 
through  message  signals  in  order  to 
notify  truckers  of  shipments  waiting  for 
pick  up.  Finally,  ore  exploration 
ventures  might  contract  for  pedestrian 
radiolocation  information  and  access  to 
message  signals  at  individually 
predetermined  time  intervals.  As  these 
examples  illustrate,  the  proposed 
radiodetermination  service  may  be 
tailored  to  accommodate  the  highly 
individualized  methods  of  operation  and 
demands  of  potential  users,  a 
characteristic  A'/4/?i/C/ indicates  may 
illuminate  whether  an  entity  in  fact  does 
not  operate  as  a  common  carrier.  Id.  at 
643.  We  request  public  comment  on  our 
regulatory  proposal  and  specifically 
invite  commenters  to  address  the 
alternative  legal  theories  we  have 
proposed  for  non-common  carrier 
regulation  of  radiodetermination 
satellite  services. 

Application  Processing  Procedures 

41.  Although  we  do  not  believe  it  is 
likely,  we  recognize  that  some  potential 
exists  for  mutual  exclusivity  between 
the  Geostar  applications  and  other 
applications  proposing  use  of  the  same 
frequency  bands  that  might  be  filed 
between  now  and  the  time  that  this 
rulemaking  proceeding  is  completed.  For 
example,  it  is  possible  that  we  would 
receive  more  applications  than  could  be 
accommodated  under  a  random  access 
time  division  multiplex  scheme,  or  that 
an  applicant  will  propose  a  different 
technology  than  Geostar  has  which 
would  be  substantially  more  efficient  or 
otherwise  further  advance  the 
-objectives  we  have  defined.  Should  this 
eventuate,  we  propose  to  establish 
policies  and  procedures  in  this 
rulemaking  that  will  allow  us  to  select 
among  competing  applicants.  At  this 
time,  however,  we  expect  at  the 
conclusion  of  this  rulemaking  to  be  able 
to  grant  radio  station  authorizations  for 
radiodetermination  satellite  systems  to 
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all  qualified  applicants  whose  proposals 
conform  to  our  rules.  To  this  end,  today 
in  a  Public  Notice  we  are  formally 
establishing  a  cut-off  date  for  such 
applications  to  insure  that  we  have  a 
finite  set  of  radiodetermination  satellite 
proposals  to  consider.  '*  A  period  of  45 
days  will  be  provided  for  the  filing  of 
any  such  applications.'*  This  cut-off 
will  safeguard  the  procedural  rights  of 
any  serious  potential  system  operator 
who  may  have  been  awaiting  the 
allocatioft  of  frequencies  before  filing  its 
application."  That  notice  identifies  the 
minimum  information  needed  for  a 
complete  application  to  be  acceptable 
by  the  Commission.  Geostar  will  also  be 
required  to  review  its  application  and 
submit  any  additional  required 
information  within  20  days  of  release 
that  notice. 

42.  Incomplete  (i.e.,  those  that  do  not 
supply  the  required  information)  and 
untimely  filed  applications  will  be 
returned  to  the  applicant  without 
processing.  Those  that  appear p/-/>no 
facie  acceptable  for  filing  will  be  placed 
on  public  netice  upon  initial  review.  The 
Public  Notice  will  set  time  limits  for  the 
filing  of  petitions  or  comments  on  the 
applications.  With  respect  to  application 
processing,  a  period  of  30  days  from  the 
public  notice  accepting  either  Geostar's 
or  other  applications  for  a 
radiodetermination  satellite  system  will 
be  provided  for  petitions  or  comments 
on  the  applications,  and  subsequent 
pleadings  on  the  applications  will  be 
due  within  the  amount  of  time  provided 
by  5  1.45  of  the  rules,  47  CFR  1.45. 

43.  Commenters  should  review  the 
Geostar  applications,  as  well  as  any 
others  that  might  be  filed.  Comments  on 
Geostar's  and  any  other  applications 
should  address  the  technical  impact  of 
each  system  proposal  on  the  others,  the 
desirability  and  utility  of  the  services  to 
be  offered  over  each  proposed  system, 
and  the  ability  of  each  proposal  to 
conform  to  the  regulatory  objectives 
proposed  above.  The  resulting  record  is 
intended  to  provide  the  basis  for 
Commission  specification  of  any 
necessary  design  and  operating 
standards,  as  well  as  terms  and 
conditions  on  any  system  authorization, 
in  concluding  this  rulemaking 


''See  Public  Notice.  Report  No.  DS-306  adopted 
today  We  have  uaed  such  procedures  in  other 
satellite  services,  see.  e.g..  Direct  Broadcast 
Satellites.  86  FCC  2d  719  (1981);  Domestic  Fixed 
Satellite  Service  48  FR  40256  (September  6.  1983). 

"  Motions  for  extensions  of  time  will  be 
considered  in  a  case-by-case  basis. 

"We  have  addressed  an  analogous  situation  in 
the  domestic  Fixed-Satellite  Service  in  CTE 
Satellite  Corporation.  93  FCC  2d  832  (1983). 


proceeding.  As  stated  above,  absent  a 
convincing  showing  to  the  contrary  in 
the  record  to  be  compiled  in  this 
proceeding,  we  propose  to  require  any 
authorized  system  to  be  compatible  with 
Geostar. 

44.  Finally,  the  question  of  licensing 
individual  transceivers  needs  to  be 
addressed.  Although  Geostar  proposes  a 
postcard  licensing  scheme,  we  do  not 
find  much  utilify  in  such  an  approach. 
We  would  rather  use  a  flexible  blanket 
license  approach,  where  either  the  space 
station  licensee  or  a  service  vendor  hods 
the  authorization  and  responsibility  for 

a  specified  member  of  user  units.  We. 
therefore,  propose  no  individual 
transceiver  licensing. 

Conclusion 

45.  In  summary,  we  propose  to 
allocate  frequencies  to  the 
radiodetermination  satellite  service  and 
to  process  simultaneously  initial 
applications  for  such  satellite  systems. 
We  will,  therefore,  consider  petitions  or 
comments  on  the  specific  applications 
and  comments  on  the  general  technical 
and  other  policies,  for  this  service, 
including  whether  the  public  interest 
would  be  served  by  allocating  specturm 
for  the  service.  Thus,  this  proceeding 
will  adopt  any  rules  or  policies 
necessary  to  govern  the  design, 
operation  and  licensing  of 
radiodetermination  satellite  facilities 
and  services  concurrently  with  the 
finalization  of  the  frequency  allocations 
for  this  service. 

46.  This  Notice  of  Proposed 
Rulemaking  is  issued  pursuant  to 
authority  contained  in  sections  4(i),  4(j), 
303  and  403  of  the  Communications  Act 
of  1934  of  1934  as  amended,  47  U.S.C. 
154(i),  1540),  303  and  403. 

47.  Our  initial  analysis  pursuant  to  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354,  is  presented  in  Appendix  D.  Our 
initial  conclusion  on  this  matter  is  that 
the  actions  proposed  in  this  proceeding 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  if  ultimately  adopted. 

48.  Interested  parties  may  file 
comments  with  respect  to  this  Notice  of 
Proposed  Rulemaking  on  or  before 
November  13, 1984.  Reply  comments 
may  be  filed  on  or  before  December  13. 
1984.  In  accordance  with  {  1.1419  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  1.1419,  an  original  and  five  copies 
of  all  documents  filed  in  this  proceeding 
should  be  furnished  to  the  Commission, 
copies  of  all  filings  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Commission's 
public  reference  room  at  its 


headquarters  in  Washington,  D.C.  In 
reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order 

49.  For  the  purposes  of  this  non- 
restricted  notice  and  comment 
rulemaking  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  Notice  of 
Proposed  Rulemaking  until  the  time  a 
public  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting  or  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commission,  whichever  is  earlier. "In 
general  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  formal  oral  arguments] 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
An  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Secretary  of  the 
Commission  for  inclusion  into  the  public 
file.  Any  person  who  makes  an  oral  ex 
parte  presentation  addressing  matters 
not  fully  covered  in  any  previously  filed 
written  comments  in  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation.  On  the  day  of  the  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  into  the  public 
file,  with  a  copy  to  the  Commission 
official  receiving  the  oral  presentation. 
Each  ex  parte  presentation  described 
above  must  state  on  its  face  that  the 
Secretary  has  been  served,  and  must 
also  state  by  Docket  Number  the 
proceeding  to  which  it  relates.  See 
generally  {  1.1231  of  the  Commission's 
Rules,  47  CFR  1.1231.  A  summary  of 
these  Commission  procedures  governing 
ex  parte  presentations  in  informal 
rulemaking  is  available  from  the 
Commission's  Consumer  Assistance 
Office,  FCC.  Washington,  D.C.  20554. 
(Sees.  4,  303,  48  stat.,  as  amended.  1066.  1082: 
47  U.S.C.  154,  303) 


"  With  respect  to  the  processinji  of  the 
applications,  appropnate  ex  parte  staiements  will 
l>e  issued  at  required 
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Summary  of  Comments  and  Reply  Comments 

1.  About  30  to  35  comments  were  received 
the  majority  of  which  support  the  petition. 
Representative  of  these  are  a  number  of 
active  and  retired  airline  captains  who 
envision  the  system  as  contributing  to  the 
general  improvement  of  air  safety  and  traffic 
control.  Specifically  they  state  that  the  GSS 
would  provide  collision  avoidance 
information,  offer  more  reliable  "approach" 
guidance,  be  able  to  locate  "downed"  aircraft 
qujckly.  and  contribute  to  better  utilization  of 
aircraft  at  more  favorable  altitudes  resulting 
in  significant  fuel  economy. 

2.  Among  the  other  favorable  comments 
received  are  the  following: 

(a)  A  non-profit  consumer  group  advocated 
CSS  use  for  locating  and  rescuing  intercity 
bus  passengers  involved  in  accidents  in 
remote  locations.  It  indicates  that  most  bus 
companies  don't  allow  use  of  CB  radios 
which  could  be  used  in  such  situations. 

(b)  National  Ocean  Industries  Association, 
a  domestic  trade  association  representing 
over  450  corporations  engaged  in  ocean 
development  activity,  indicates  GSS  could  be 
used  as  a  maritime  EPIRP  (emergency 
position  indicating  radio  beacon)  for 
recreational  boats  in  distress. 

(c)  The  U.S.  Department  of  Commerce 
states  that  GSS  could  provide  precise 
geographic  coordinates  for  structures  visited 
by  Census  Bureau  enumerators  and  could  be 
used  for  the  exchange  of  these  data  and  other 
associated  information  between  structure 
location  and  Census  Bureau  computing 
equipment  using  inexpensive  transceivers 

(d)  Seiscom  Delta  United  Corp..  a 
geophysical  contractor,  claims  it  would  use 
the  proposed  GSS  to  obtain  highly  accurate 
positioning  data  in  carrying  out  seismic 
surveys.  Also,  it  would  use  GSS'  capability  to 
relay  short  messages  between  the  central 
office  and  field  operations.  Also,  it  mentions 
that  the  satellite  system  could  be  beneficial 
for  use  as  a  vehicle  locator  service  and  to 
determine  whether  an  employee  working 
alone  in  some  remote  area  needs  medical 
assistance. 

3.  Opposing  comments  were  filed  by 
Offshore  Navigation.  Inc.  (•ONr),  CBS  Inc.. 
and  Mobile  Satellite  Corp  ("Mobilsat"). 

(a)  ONI  claims  that  Geostar's  proposal  is 
imaginative,  not  in  the  public  interest,  and 
that  it  has  no  firm  commitment  to  raising  the 
funds  needed.  It  doubts  whether  the  FAA 
would  prescribe  installation  and  use  of  such 
a  commercial  system.  ONI  alleges  that  the 
aviation  industry  can  secure  precise  position 
Information  through  use  of  government- 
operated  GPS  and  likely  could  do  so  at  lesser 
cost  and  with  greater  reliability  than 
available  through  Ceostar. 


(b)  In  reply.  Gcostar  indicates  that  there 
are  strong  supportive  comments  on  file  from 
two  major  general  aviation  manufacturers, 
the  representative  of  over  265.000  aircraft 
owners  and  pilots,  the  world's  largest  private 
airport,  college  aeronautics  depiartments, 
aircraft  equipment  companies  and  several 
highly  experienced  individuals.  Contrary  to 
ONI's  contention,  Geostar  continues, 
mandatory  use  of  the  GSS  is  not  required  for 
the  delivery  of  effective  aeronautical  radio- 
determination  service.  Position 
determination,  identification  of  downed 
aircraft,  prevailing  wind  advisories  and 
distress  assistance,  which  are  the  basic 
aeronautical  radio-determination  services  of 
the  first  generation  GSS,  benefit  individual 
aircraft  without  reference  to  any  other 
aircraft.  It  contends  that  mandatory  use 
neither  is  being  requested  nor  is  required. 

(c)  CBS.  Inc.  opposes  the  reallocation  of  the 
2483-2500  MHz  band  as  It  would  limit  the 
ability  of  broadcasters  to  engage  in  electronic 
news  gathering  ("F.NG")  in  that  band.  Also,  it 
objects  to  use  of  the  bands  6425-«525  MHz 
and  6875-7125  MHz  for  use  as  a  GSS 
communications  uplink  because  these  bands 
are  also  used  extensively  by  broadcasters  for 
ENG. 

(d)  In  reply  to  CBS,  Geostar  disagrees  with 
CBS*  analysis  and  continues  to  urge  that 
2483-2500  MHz  be  reserved  for  Geostar's 
radio-determination  downlink.  Geostar 
indicates  that  channel  reassignment  of  the 
auxiliary  broadcast  fixed  stations  operating 
in  the  2483-2500  MHz  band  to  other  channels 
is  entirely  feasible  and  very  inexpensive.  It 
contends  that  the  reassignment  will  not  limit 
the  ability  of  broadcasters  to  engage  in  E.NG 
in  the  2  GHz  band.  In  respect  to  the  6  GHz 
bands  to  which  CBS  objects.  Geostar  states 
that  these  links  would  be  used  only  for 
narrow  beam  satellite/control  center 
communications  from  a  single  earth  station. 
These  signals  are  fully  compatible  with 
auxiliary  broadcast  and  other  types  of 
stations  outside  the  coordination  area 
required  by  existing  Commission  rules. 

(e)  The  Communications  Satellite  Corp. 
("Comsat"),  in  its  comments  claims  that  the 
range  of  increased  noise  temperature  is 
sufficiently  high  to  require  Geostar  to 
formally  coordinate  with  INMARSAT  if  GSS 
IS  to  use  the  1610-1626.5  MHz  band. 

(f)  Geostar.  in  reply  to  Comsat's  concerns, 
submitted  a  modification  to  Its  proposal  so  as 
to  reduce  the  GSS  out-of-band  emissions.  It 
included  computations  examining  the  impact 
of  GSS  emissions  upon  I.N'MARSAT  uplinks. 
It  concludes  that  coordination  is  required  and 
that  it  will  comply  fully  with  all  coordination 
requirements. 

(g)  The  Mobile  Satellite  Corp.  ("Mobilsat") 
submitted  voluminous  comments  opposing 
the  GSS  proposal.  It  claims  that  the  GSS  is 
not  a  workable  system,  that  Geostar  has  not 
demonstrated  that  the  market  could  support 
the  system,  that  Geostar  has  not  justified  its 
allocation  request  for  over  100  MHz  of 


spectrum,  that  Geostar  is  not  financially 
capable  of  implementing  its  proposed  system, 
among  numerous  other  allegations.  Mobilsat 
claims  that  the  accuracy  of  position 
determination  proposed  by  GSS  of  1  to  7 
meters  is  not  obtainable  using  range 
difference  techniques.  It  states  it  Is  not 
possible  to  determine  altitude  with  useful 
accuracy  by  range  or  range  difference 
measurements  from  satellites  in 
geostationary  orbit  becJbuse  the  satellites  are 
in  one  plane  and  nearly  in  a  straight  line. 

(h)  Mobilsat  contends  that  Ceostar  has 
overlooked  the  effect  of  multipath  on  range 
measurement  accuracy.  It  claims  shadowing 
problems  would  render  service  unworkable, 
even  if  law  enforcement  agencies  agreed  to 
respond  to  Geostar's  alarms.  In  urban  areas, 
Mobilsat  alleges  that  cellular  radio  telephone 
systems  may  better  serve  Geostar's  intended 
crime  prevention. 

(i)  Mobilsat  claims  that  the  air  traffic 
control  (ATC)  functions  would  be  duplicative 
of  existing  terrestrial  ILS  and  microwave 
landing  systems.  It  states  that  neither 
application  (aviation  and  crime  prevention) 
has  been  shown  to  have  a  significant 
existence. 

(j)  In  response  to  Mobilsat's  comments. 
Geostar  indicates  that  its  system  uses  direct 
range  measurements,  not  range  differences. 
Accordingly,  the  assumptions  made  by 
Mobilsat  concerning  Geostar's  alleged 
accuracy  are  incorrect.  Geostar  states  that  a 
properly  designed  range  measurement  system 
can  provide  highly  accurate  position  fixes 
including  altitude  as  well  as  longitude  and 
latitude.  According  to  Geostar,  the  most 
common  factor  affecting  range  accuracy  will 
be  delay  variations  at  the  user  transceiver. 
Geostar  admits  its  system  is  developmental 
in  nature  and  will  change  as  work  progresses. 

(k)  Geostar  concedes  that  it  does  not  make 
any  accuracy  claims  where  the  users-to- 
satellite  path  is  not  line-of-sight.  It  states  that 
it  is  requesting  an  exclusive  assignment  of  33 
MHz  for  the  radio-determination  links.  The 
remaining  82.5  MHz  is  for  narrow  beam 
satellite  links  from  a  single  earth  station. 

(Ij  Geostar  claims  that  it  has  never  asserted 
an  intent  to  provide  a  local  area  air  traffic 
control  service  and  the  system  would  not  be 
duplicative  of  MLS  systems.  "MLS"  systems 
are  not  intended  to  provide  enroute 
navigational  guidance  and  emergency 
advisory  services  as  can  Ceostar.  Geostar 
contends  that  none  of  the  existing  services 
address  the  radio-determination  market 
Geostar  intends  to  serve.  They  are  solely 
radionavigational  and  lack  the  two-way 
radio-communications  and  radio  positioning 
that  Geostar  provides.  It  states  that  Navstar 
is  only  a  one-way  system  designed  for 
tactical  environments  and  is  not  responsive 
to  the  civilian  market. 

(m)  Ceostar  states  that  its  GSS  will  be  a 
supplementary  service  rather  than  an 
alternative  to  existing  governmental  services. 


Federal  Register  /  Vol.  49;  No.  182  /  Tuesday,  September  18.  1984  /  Proposed  Rules  36521 


Appendix  B 


INTERNATIONAL  TABLE 


UNITED  STATES  TABLE 


Regor  1  Allocaiicxi  MM; 
(1) 


Region  2  Aliocaticr  MM; 
(2) 


Regor  3  Allocgtiof  M><i 
(3) 


GOVERNMENT 


NON-GOVERNME^fr 


AUootio^  MH7 


1  610-1  6265 


ADocation  MHz 

(5l 


AERONAU'^tCAi.  RADIONAv/vGA'lON 
722      727     730     732      733      ^34 


1  610-1626  5 
AERONAUTICAL  RADtON*  LIGATION 
722     732     733     734     0S39     US40 
LlS20e     JS260 


1  610-1  6266 
AERONAUTICAL  RAOtONAVIGATlON 
722     732     733     734     US39     US40 
0S20e     US260 


722     In  the  bands  i  400— i  727  MHz.  ioi  — 12C  GHj  anc 
extra-terrrestnai  oogin 


22C  GHZ   passwe  researcfi  «  5e-ng  eonductec  try  some  coumnes  r,  a  Ofogramrne  loc  the  searttfi  to-  mtemation*  i 

^^f  . !,?  ^  1610-1626  5  MHz  is  reserved  or  a  «onawK)e  Das-s  to.  the  jse  and  Oevewment  ol  airoofne  etectrooK:  aios  to  ae  rwv«ator  and  any  directtv  aasooaled  oround-oaseo  or 
satellite-borr*  t8al.t«s  Sucfi  satelMe  uae  »  sub^  to  agreemera  obtained  under  the  procedure  «i  lort^  w  Ar.,cie  i4  'w^^'o^  •no  »<ri  arectty  aasooaled  ground-based  or 

'^l^^:Z'^'^Z'::Zl  ^^'^4  ^"^  •"«  -^  ^  -"'  •-  '^  •"<-'«^  '^  ^  — "«•'  -t-^-eime  fR.  s^K^e  or  .  ,x»^  ^  Sue  ^  ,  .ub«c  tc  .g,e«,«n, 

'^0  J^'^  L^°t~.L^l!J,  ^mZ.tZ^''^  '°  r*  "*°  astronorr^  se^vce  or  ,  secondary  MsK  lor  spectral  kne  observauon.  In  making  «s«n™ntt  tc  .lal«n,  o.  other  servees 
sJ^r^^^rZ.^^^^^'^  "*  ""^  '°  ""'*  '"  P'»c*xM*e  steps  to  protect  the  red-c  «stro'x>my  servK^  ..orr  twmh,  rTierTjencir  Err«»«,«  ^o-r  ,t»c«  ol  Hhcrne 
stations  can  be  particularly  senous  sources  of  mtertereoce  to  the  ra<»o  astronorr^  servwe  (see  Nos  343  and  3*4  ana  Article  36i  ^^ 

''c^".^^'r:;c'':«J:r;^:?.r^:?  '""'  ^^^^^  "^^  ^""^  ^-"^  "^^  '-*  "  "^•*-«^  ''»'^-^-  o-  ^-^  ««-^  ^..^onav,^*-  .yster™  ,  oev-ces  re^^e.  tr. 
US40^  The  band  1592.6-1622  6  MHz  a  anotted  provworwily   but  or  a  onn^ry  bas«   tor  the  coli.s^r-  avo.aarv:e  lunctKm   -wtK^  the  oo^hnoed  use  ol  ex-sbns  ait,,T>e,ers  «-  the  banc  1 600-1 660 

''ZJX^XZsZ  tZ.^  '^^!':i::'Z  Zr^''  "*  ^^'^"  °'  '^^'^^  ^^^  ='  °-'"""'''  ^-^  ="^  .0  ens^e  .r.  m...,^  oe^ee  .  eiecrorha^ 
US260    Aeronautcal  mobile  com,t,un«:ations  whch  arS  an  .ntegrai  pan  oi  »eror«at,ca:  -ad^na^satran  systems  ^,-be  safV«:  r  the  t*rvB  '55S-1626  5  M«z.  5000-525C  MHz  and  15  4-i6  7 


INTERNATIONAL  TABLE 


UNITED  STATES  TABLE 


f^CC  USE  DESIGNATORS 


Regon  1  Allocatior  MHz      Regior  2  Allocatiori  MHz      Regwr  3  Aliocatior  MHz 

(n  t2) 


GOVERNMENT 


(3) 


Allocation  MHz 
(4) 


NON-GOVERNMEN'r 
Allocation  MHz 

(5) 


RULE  PART  ts) 


«» 


2  450-2  500 
FIXED  MOBILE  RADIO- 
LOCATION 


752  753 


2  450-2  5O0 
FIXED  MOBIlE  RADIO- 
LOCATION 


7» 


Special  Use  Frequencies 


2  450-2  500 


752     US41 


FIXED  MOBILE  RADIO- 
LOCATION 


752     US41 


AUXIUARY 

BROADCASTING  (74) 
PRIVATE 

ope  rational -fixed 
microwave  (94) 
pb'vate  land 

MOBILE  (90) 


2  450 -50  MHz 
irxxjstnal  saentrhc  arx3 
madK^I  trequerv:^ 


^^L^i  ^Il^J^L^  ""'^''L!f?!'^:;2L?  *^  "'^^'  *  '^^^^^^  •*  '^<™'l  »^«<^  •^  ™<»ca'  "SM,  app.K:atK>n.  R«»o  se.v««i  op^at^g  «,tNr  th«  band  mu*  «xi.p. 
,,^VST^  ^    ^^  •*  """^  ^  **"  applK^ations  ISM  eryjiprrwrt  operating  in  th«  band  «  subfect  to  the  provaoos  of  No   1615        ^^      ^  "^  '"'^ 

Ub4i     Tiie  Government  radio  ioc*»n  service  a  perm«ed  m  the  band  245C-250C  MHz  or.  oondltKjr  that  harrntui  mtenereoce  »,  rwi  cau*0  to  noo-Govemmam  sennces 


INTERNATIONAL  TABLE 


UNITED  STATES  TA6..E 


Region  1  Allocation  MHz      Region  J  Allocation  MHz      Region  j  Allocation  Mm; 
[H (2)  (3) 


GOVERNMENT 

Allocation  MHz 

(4) 


NON-GOVERNMENT 

AlKxatiO'l  MHz 

(5) 


FCC  USE  DESIGNATORS 

Special  Use  Freouencies 
(7) 


RULE  PART(s) 
(6) 


S  000-5    250 


AERONAJTical  RADiONA.lGATlON 
733     796     797 


5  000-5  250 
AERONAUTICAL 

RADIONAViGATiON 
733     797      US211 

JS26C 


5  000-5  250 
AERONACICAl 

RADIONAVITATION 
733     796     797     US21 1 

JS260 


AVIATION  (87) 


•5  7  GHz  are  aisc  aliocaiec  ic  the  aeronautical  mobHe-satetlile  (Rj  ae-vice  or  a  pnmary  basis   Socn  use  a  subieci  ic 


733     The  bands  i  610-1  626  5  MHz.  5    000-5     250  MHz  and  16  4- 
agreement  obtained  under  the  procedure  set  lotti  in  Article  1 4 

"Ir^ZTs^^  S^'pre^^^'tT o^'^'ol'T^r"  °'  "*  '"""•""  '"'^"  ^"*^  '"^'^  '"^  '^'^'  ^  "^^  ""^  -*  •'^  ^  '«"'•-"«  =" 

^^ie^'^x"^  L^^^^.^J1^~?J  ""l:f"  "^  ""^'*'  "^  "*  •»««'«*'«  »«'«*  •"«  ^  .ntersatewe  servee  tor  cor^ectwn  between  on.  o.  mo-e  eanr,  station,  at 
^^^  ;^S^e^:;  ^^T^Z  ^  '  ^  ""■  ^^  -^  »—  -  -«  -  -.-'«>-  •*  ,he  aeronauts,  mob-e  ,R,  a,^   Such  uae  aha.  be  sub^i  tc  agreemer.  obfned 

''^'s2,llTso'^^2U%T^!^.'i^''''V7''l:^'    '51365-1535    154157    22  ^22  55  24-24  05    3-  0-31  3    3-  ^32  0   40  5^2  5   84-86,102-105    116-126    151-164    176^ 


US260 


15.7  GHz. 


Aeronautical  mobile  commomcatons  «h«:h  are  an  ntegrai  par.  ol  aeronautK^  rado  navigator  syiiems  rnay  Be  satished  m  the  balhds  1559-1626  5  M'^z   5000-525C  MHz  »nd  ■'. 


1 
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•fTERNATIONAL  TABLE 


UNITED  STATES  TABLE 


FCX;  USE  OeStGNATORS 


1  Mkicalon  MHi      Region  2  A«oca«ion  MHi      Hegon  3  Allocatpon  MHz 
(')  (2)  (3) 


GOVERNMENT 


r40N-G0VEHNMENT 


AHocation  MHz 


Allocation  MHz 

(5) 


RULE  PART(s)  Special  Use  Frequencies 

161  (7) 


6425-6525 

FIXED-SATELUTE 
(Earth-10-Space) 
MOBILE     791     809 
NG122 


DOMESTIC  PUBLIC 

FIXED  (21)  AuxitefV 
Broadcasting  (74) 

6     525-6     875 
FIXED  PRIVATE 
OPERATIONAL-FIXEO- 
SATELLITE  FIXED 
(Eann-to-space) 
MICROWAVE  (94) 

6     875-7     075 
FIXEDAUXH.IARY 
BROADCAST-FIXED- 
SATELLITE  ING  (74) 
(Eartlvlo-spaca) 
MOBILE    809 
NG11S 


^L^t,^^i^!^^!r^^^i:^JZt^Tt!^i:^  t>e  aumonzeo  to  us.  me  ^equeocv  4  X2  MHz  .<x  space-lo-Eartr,  tr.n»Ti«s«x«  «h)  IKe  trequency  9427  MHz  tor  EmfMo- 
space  tr^WTwaons.  Socn  transmss»«  Shan  be  cxvihned  wrttim  the  l»T,ts  o»    2  M^^^  ol  these  freqo«nc«s  arxl  shai,  w,  sub^  to  agreen^nt  obtamx)  under  Ih.  procedure,  wl  tonh  .n 


809 


n  1^*^  Ln!^^J*l^  ^Jt^'!;;;^;r;^Jir^":;!!^::r^'*  *'  ""^  ^^"^"^  ««>"''  ^  m*  b«nd  7    07^  7    25©  Mhz,  P.3.V..  m^roMNe  M»»r  m«»urem«.ts 
-»  >— ~  OM.  Aomnnrawjns  srwuM  bear  »i  mnd  the  needs  ot  the  earth  e«plorat]or>-sate(iile  (passA-e)  aix;  space  research  (passlvel  servicet  m  thetr  tutira  planning  a<  Om  iMnl 
NG118    Tetevonn  translator  relay  statwns  may  be  authored  to  use  trequeooes  «  th»  band  on  .  secondary  basa  to  sutwos  operatins  »i  accordance  to  Ih.  Tabto  o«  Frequwtcy  Allocation.. 


Altocatior^ 


Wswn  Plctaip  aalions  may  be  authonzed  under  Pan  74  „  ,he  6425-6525  MHz  Barxi  or.  a  seco-ytery  basl^  -o  stator«  operatu^g  ^  accordance  «rth  the  Table  o(  Freqofency 


Appendix  C 

Part  2  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended,  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RAOK)  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

§  2. 106    Table  of  Frequency  Allocations. 
(Amended] 

1.  In  5  2.106,  columns  4  and  5  of  the 
allocation  table  for  the  band  1610-1626.5 
MHz  are  amended  by  adding  a  new 
footnote  US  XXX  as  follows: 


Unted  States  Table 


Government  Alocation  MHz 

(4) 


Noo-Govemment  Allocation 
MHz  (5) 


1610-1626  5 
AERONAUTICAL 
RAOIONAVIGATION 
•    722     732     733     734     US39 
US40     US20e     US260 

US  XXX 


1610-1626  5 
AEROKAUTICAL 

RAOIONAVIGATION 
722     732     733     734     US39 
US40     US208     US260 
USXXX 


US.  Footnotes 

USXXX    Th.  band  ieiO-1826.5  MHz  s  also  allocaled  lor 
uae  t>y  the  radndatwrnination  satellite  service  m  me  Earttv 


2.  In  §  2.106,  columns  4  and  5,  remove 
the  frequency  bands  2450-2500.  Also, 
remove  the  text  from  columns  6  and  7 
adjacent  to  frequency  bands  2450-2500. 
Add  the  following  new  entries  to  the 
table  as  follows: 


United  States  T*(e 


FCC  use  DESIGNATORS 


Government 

AllocatKyi 
MHz  (4| 


2<1 50-2463 


752  US  41 


2483  2500 


752     US  4' 


Non- 
Goverrwnent 

Allocation 
MHz  (5) 


Rule  Part  (s) 
(6) 


Speaai-Use 

Frequencies 

(7) 


2-150-2480 
FtXED 
MOBILE 


Radiolocation 


?52  iJS4i 


A'JXILlAPv 
BROAD- 
CASTING 

(74) 
PRIVATE 
OPER 
ATIONAl 
FIXED  (941 

PRIVATE 
LAND 
MOBILE 

.    (90) 


24  50-50 
MHz 


inOxjstTWI 
saentrfic 
and 

Twdicai 
frequency 


2483-2500 
RADIOOe- 

TERMINATION 

SATEL- 

Lnr 
(soace-io- 
Earth)  752 

US  41 


3.  In  §  2.106  columns  4  and  5  are 
amended  for  the  band  5000-5250  MHz 
by  adding  a  new  footnote  USXXZ  as 
follows: 


Umted  Slates  Table 


FCC  USE  DESIGNATORS 


Government 

Allocation 

MHz  (4) 


5000-5250 
AERONAUTI- 
CAL 
RADIO 

NAVl 
733     796 
797 
US211 
US260 
USXXZ 


Non- 

Govomment 


Allocation 

MHz  (5) 


Rule  Pan  (s) 
(61 


Special-Use 

Frequencies 

(7) 


AVIATION 
(87) 


5000-5250 
AEFtONAUTl- 

GAL 

RADIO- 
NAVIGATION 
733     796 

797 

US211 

US260 

USXXZ 


U  S    FOOTNOTES 


USXXZ    The  sut>-b«nd  5117-5183  MHz  IS  also  ^localBd  )oi 
space-to-Earth  transmissions  m  the  Fix«l  satslM.  Mrvice 
lor  use  m  conjunction  with  ttie  radKXtetermirwtion  saleWte 
service  operating  m  the  bands  1610-1626.5  MHi  and 
2483-2500  MHz.  The  total  ponver  tlux  density  at  the 
earth  s  surface  shall  m  no  case  exceed  XXXX  dbw/m»  per 
Hz  lor  all  angles  ot  arrival 

Separate  Statement  of  Conunissioner 
Mimi  Weyforth  Dawson  Dissentins  in 
Part 

Re:  Amendment  of  the  Commission's 
Rules  to  Allocate  Spectrum  for  and 
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to  Establish  Other  Rules  and 

Policies  Pertaining  to  a 

Radiodetermination  Satellite 

Service,  RM-4426 
I  support  the  Commission's  proposal 
to  allocate  frequencies  to  the 
radiodetermination  service,  but  I 
strongly  disagree  with  consolidating  the 
general  rulemaking  proceeding  with  the 
application  process.  Accepting 
applications  before  any  allocation  to 
this  service  is  finalized  has  the  potential 
to  create  legal  and  administrative 
problems  that  may  be  counter- 
productive to  our  efforts  to  expedite  the 
process.  Moreover,  such  an  approach 
gives  the  appearance  of  prejudging  the 
ultimate  rules  that  will  be  adopted. 

This  consolidated  approach  requires 
that  applications  be  filed  without  the 
benefit  of  final  rules  or  standards  and. 
as  a  consequence,  amendments  may  be 
necessary  in  order  to  bring  them  into 
compliance.  Administratively,  the  Tiling 
and  processing  of  amendments  could 
complicate  the  Commission's  procedures 
or,  at  best,  slow  the  process  down. 

Moreover,  from  a  legal  and  policy 
standpoint,  a  consolidated  approach 
potentially  raises  questions  of 
fundamental  fairness  and  due  process. 
Under  the  adopted  procedures, 
Geostar's  application  will  be  accepted 
for  filing  as  well  as  any  other  completed 
applications  proposing 
radiodetermination  satellite  systems 
that  are  technically  compatible  with 
Geostar's.  On  the  other  hand,  those 
applicants  proposing  an  incompatible 
system  design  "must  demonstrate  [in  the 
rulemaking]  how  multiple  entry  would 
be  accomplished  and  how  the  proposed 
design  is  better  than  Geostar's 
proposal."  '  It  is  not  clear  whether  these 
applications  will  be  accepted  for  filing 
pending  the  outcome  of  the  rulemaking. 
Likewi.se,  it  is  unclear  whether 
applications  proposing  an  alternative 
use  of  the  frequencies  will  be  accepted 


'  Order  at  para.  34.  While  the  Commiaaion  ha».  on 
occasion,  processed  applications  concuirently  with 
a  rulemaking  to  allocate  frequencies,  this  Is  the  first 
lime  the  Commission  is  proposing  to  mandate  a 
particular  transmission  technique  before  Final  rules 
are  adopted  Cf.  Direct  Broadcast  Satellites,  Report 
and  Order.  90  FCC  2d  676  (1982).  Notice  of  Pmpoaed 
Policy  Statement  and  Rulemaking.  86  FCC  2d  719 
(1981);  and  Domestic  CommunicatioAs  SalellUe 
Faalilies,  25  FCC  2d  719  (1970). 


for  filing.  It  appears,  however,  that  the 
Commission  Intends  to  selectively 
accept  certain  applications  for  filing 
during  the  pendency  of  the  rulemaking 
and  not  others. 

The  major  flaw  of  this  approach  is 
that,  at  this  time,  the  Commission  has  no 
basis  whatsover  upon  which  to 
selectively  accept  applications.  The 
Commission  has  no  final  rules  In  place 
nor  has  if  allocated  these  frequencies  to 
the  radiodetermination  service.  While  I 
disagree  with  the  general  policy  of 
accepting  any  applications  concurrently 
with  the  rulemaking  proceeding,  I 
believe  that  once  the  Commission  is 
willing  to  accept  some,  it  should  accept 
all  bonafide  applications.  Otherwise,  the 
Commission's  consolidated  procedures 
may  be  valnerable  to  arguments  raising 
questions  of  fairness  and  due  process. 
To  avoid  this  possibility,  however 
unlikely,  my  preference  would  have 
been  for  the  Commission  to 
expeditiously  rule  on  the  frequency 
allocation  issue,  determine  the  final 
rules  and  standards,  and  then  process 
conforming  apphcations. 

[FR  Doc  »«-2438e  Filed  »-i--»4  «:»5  ami 
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47  CFR  Part  73 

[MM  Docket  Na  84-750;  FCC  •♦-SSS] 

Processing  of  FM  and  TV  Broadcast 
Applications 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rules. 

SUMMARY:  This  action  proposes  changes 

in  the  current  rules  with  respect  to  filing 
applications  for  FM  and  TV  station 
licenses  and  modifications  thereto.  The 
proceeding  seeks  comment  on  proposals 
to  eliminate  the  initial  cut-off  lists  and  to 
adopt  a  "window"  filing  system  for  all 
vacant  commercial  FM  and  TV  channels 
now  on  or  subsequently  added  to  the 
Tables  of  Allotments.  AH  mutually 
exclusive  applications  filed  during  the 
window  penod  would  be  consolidated 
for  comparative  hearings.  If  no 
application  for  a  particular  channel  is 
filed  during  the  window,  the  first 
acceptable  application  filed  thereafter 
would  be  granted  on  a  "first-filed"  basis. 


All  applications  filed  under  the 
proposed  procedures  would  continue  to 
be  subject  to  petitions  to  deny.  This 
action  is  proposed  with  a  goal  of 
expediting  additional  service  to  the 
public  and  eliminating  unnecessary 
administrative  costs  for  both  the 
Commission  and  applicants. 
DATE:  Comments  must  be  filed  on  or 
before  October  15. 1984.  and  reply 
comments  must  be  filed  on  or  before 
October  30, 1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.Q  20554. 
FOB  FURTHER  MTORMATION  CONTACT 
Robert  H.  Ratcliffe.  Mass  Media  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  and  radio  broadcasting. 

.Notice  of  Proposed  Rulemaking 

In  the  matter  of  amendment  of  J  73  3572 
and  73.3573  relating  to  processing  of  FM  and 
TV  broadcast  applications,  MM  Docket  Na 
84-750. 

Adopted:  July  28,  1984. 
Released:  September  7.  1984. 
By  the  Commission:  Commissioner  Rivera 
issuing  a  separate  sUtement  at  a  later  date. 

Introduction 

1.  We  institute  this  proceeding  to 
explore  alternative  procedures  for 
processing  applications  for  new 
commercial  FM  and  TV  stations  and 
modifications  to  existing  stations  with  a 
goal  of  expediting  additional  service  to 
the  pubhc  and  eliminating  unnecessary 
administrative  costs. 

2.  Under  existing  Commission  rules, 
applications  for  new  FM  and  TV 
stations  must  specify  vacant  channels 
listed  in  the  Tables  of  Allotments. '  Once 
filed  and  accepted,  applications  are 
placed  on  "cut-ofT'  lists  which  publish 
the  dates  for  filing  competing 
applications  and  petitions  to  deny.* If 


'  The  FM    Table  of  Allotments"  it  found  in 
I  73  202  of  the  Commission's  rules  and  the  TV 
Table  of  AssignmenU    is  found  in  }  73.606  of  the 
Commission  t  rules  Both  tsbles  shall  be  referrwd  to 
herein  as  the  Tables  of  Allotments.' 

'Parallel  provisions  for  the  processing  of 
television  and  FM  applications  are  contained  in 
i  73.3572  and  73.3573  of  the  Commissions  niles. 
respectively 
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competing  applications  are  received,  a 
second "^t-ofr*  list  is  published, 
establishing  the  deadline  for  the  fihng  of 
petitions  to  deny  those  competing 
applications.  We  believe  these  cut-off 
procedures  disrupt  the  processing  of  an 
original  application  by  often  attracting 
competing  applications  which  are  filed 
for  purposes  of  delay.  Thus,  this  process 
may  encourage  some  unnecessary 
comparative  hearings  to  determine 
which  of  the  otherwise  qualified 
applicants  deserves  a  grant.  These 
comparative  hearings  are  extremely 
costly  to  both  the  applicants  and  the 
Commission,  and  can  delay  the 
institution  of  new  service  to  the  public 
for  many  years.  In  the  commercial 
setting,  these  costs  and  delays  may 
deter  investors  in  new  broadcast 
ventures  and  may  have  a  deleterious 
effect  on  an  individual  applicant's 
ability  to  finance  a  new  broadcast 
station. 

3.  We  beUeve  the  alternative  cut-off 
procedures  set  forth  below  will 
substantially  reduce  the  cost  and  delay 
of  the  comparative  hearing  process  and 
will  encourage  full  utilization  of  the 
channels  allotted  in  the  FM  and  TV 
Tables  of  Allotments.  Moreover,  the 
proposed  rule  changes  should  achieve  a 
better  balance  between  the  dual,  and 
sometimes  divergent,  goals  of  our 
application  processing  system:  to  select 
the  best  possible  applicant  and  to  bring 
new  service  to  the  public  as 
expeditiously  as  possible. 

History  of  Current  Processing  Rules 

4.  The  Communications  Act  of  1934,  as 
amended,  does  not  specifically  provide 
for  the  filing  of  mutually  exclusive 
applications  for  broadcast  facilities. 
However,  the  Act  provides  that 
applications  for  new  facilities  cannot  be 
granted  for  thirty  days  following  public 
notice  of  their  acceptance  for  filing  and 
such  applications  cannot  be  denied 
without  affording  the  applicant  a  right  to 
a  hearing.  47  U.S.C.  309.  Prior  to  1945, 
the  Commission  had  no  rules 
establishing  procedures  to  protect 
applicants"  rights  under  these  statutory 
provisions. 

5.  In  March  1944,  the  Fetzer 
Broadcasting  Company  filed  an 
application  for  authority  to  construct  a 
new  AM  broadcast  station  in  Grand 
Rapids,  Michigan.  In  May  1944,  before 
the  Fetzer  application  had  been  acted 
upon,  Ashbacker  Radio  Corporation 
filed  a  request  to  change  the  operating 
frequency  of  its  station  WKBZ  in 
Muskegon,  Michigan.  The  two 
applications  were  mutually  exclusive, 
but  Commission  granted  the  Fetzer 
application  without  hearing  and 
designated  Ashbacker's  application  for 


hearing.  Ashbacker  appealed.  Upon 
review,  the  Supreme  Court  held  that 
where  two  bona  fide  applications  are 
mutually  exclusive  the  grant  of  one 
without  a  comparative  hearing  for  both 
of  them  deprives  a  party  of  its  right  to  a 
hearing  under  section  309(a)  of  the 
Communications  Act.  Ashbacker  v. 
FCC.  326  U.S.  327  (1945).  The  court  also 
noted,  however,  that  the  Commission 
could  promulgate  regulations  limiting 
the  filing  rights  of  competing  applicants.' 

6.  Since  Ashbacker.  the  Commission 
has  used  various  "cut-off  procedures  in 
processing  broadcast  applications, 
culminatmg  with  the  present  system  of 
inviting  competing  applications  by 
publishing  a  list  of  applications  that 
have  been  found  to  be  acceptable  for 
filing.* On  several  occasions  the  Court 
of  Appeals  for  the  District  of  Columbia 
has  approved  cut-off  procedures  as  a 
useful  processing  device.' The  Court  has 
acknowledged  that  employment  of  a  cut- 
off date  was  a  reasonable  and 
necessary  limitation  on  the  statutory 
right  to  a  comparative  hearing,' so  long 
as  the  regulations  provided  fair  notice  to 
the  public  of  what  was  being  cut-off.'  In 
all  of  the  cases  where  the  validity  of  cut- 
off rules  was  at  issue,  the  Court  was 
concerned  with  notice  to  potential 
applicants.  We  believe  that  for  FM  and 
TV,  such  notice  can  be  provided  by 
events  other  than  the  filing  of  an  initial 
application  for  a  channel. 

7.  FM  and  TV  channels  are  licensed 
using  Tables  of  Allotments  which 
specify  both  communities  and  available 
channels.  Those  channels  have  been 
placed  in  the  Tables  after  notice  and 
comment  rule  making  in  which  the 
public  has  had  an  opportunity  to 
participate.  As  a  result,  all  channels  in 
the  Tables  are  technically  compatible, 
and  they  are  allotted  only  after 
consideration  of  a  fair,  equitable  and 
efficient  distribution  of  frequencies 
pursuant  to  section  307(b)  of  the 
Communications  Act.  Under  such 
circumstances,  the  notice  that  a  channel 
is  available  for  application  by  its 
inclusion  in  the  appropriate  Table  is 
more  than  adeuate  under  the 
Communications  Act  and  relevant  case 
law.* 


•See  Ashbacker  v.  FCC.  328  U.S.  327,  333  n.9. 

' 47  CFR  73.3572  and  73.3573  contain  cut-off  njles 
for  the  TV  and  FM  senices. 

'  Ranger  v.  FCC.  294  F.2d  240  (DC.  Cir.  1961 ); 
Rjdge  Radio  v.  FCC.  292  F.2d  770  (DC,  Cir.  1961); 
Century  Broadcasting  v.  FCC.  310  F  2d  864  (DC  Cir 
1962):  Radio  Atheas  v.  FCC.  401  F.2d  398  (DC.  Cir 
1966). 

•S^  Radio  Athens  v.  FCC,  supra  note  6  at  400- 
401. 

'See  Ridge  Radio  v.  FCC.  supra  note  5. 
•This  is  not  to  lay  t)iat  a  window  filing  process 
would  be  inappropriate  for  all  nontabled  services  as 


Proposals 

8.  Accordingly,  we  propose  adoption 
of  a  procedure  under  which  parties 
iqterested  in  applying  for  vacant 
commercial  channels  now  listed  in  the 
FM  and  TV  Tables  of  Allotments  will  be 
invited  to  file  their  applications  during  a 
designated  filing  "window  period"  of  45 
days.* This  window  period  would  be 
established  for  all  such  existing 
channels  in  the  report  and  order  in  this 
proceeding. '"Similarly,  we  propose  that 
future  Commission  rule  making 
decisions  adding  commercial  channels 
to  the  FM  or  TV  Tables  would  include  a 
specified  filing  window  during  which 
interested  parties  may  file  competing 
applications  for  the  added  channels." 
For  both  existing  and  future  channels, 
all  applications  filed  for  a  specific 
channel  during  the  applicable  window 
period  would  be  processed  for 
consolidated  consideration,  with 
appropriate  opportunities  for  the  filing 
of  petitions  to  deny.  All  timely  filed, 
acceptable  applications  for  a  particular 
channel  would  be  designated  for  a 
comparative  hearing,  if  necessary.  All 
applications  filed  during  the  open 
window  period  would  be  treated  as  filed 
on  the  same  date. 

9.  If  no  applications  are  received 
during  the  specified  window  period  for  a 
vacant  channel,  the  first  acceptable 
application  for  the  channel  filed  after 
the  window  closing  date  will  cut  off  the 
filing  rights  of  subsequent  appUcants. 
We  believe  that  any  subsequent 
applicants  will  have  been  on  notice  that 
the  channel  was  available  from  its 
inclusion  in  the  Table  and  the 
announcement  of  the  window  period 
and  they  will  have  had  an  opportunity 
to  file  earlier.  Therefore,  cutting  off  such 


well.  Indeed,  we  have  proposed  a  form  of  window 
processing  for  Low  Power  Television.  Ser  Noiice  of 
Proposed  Rule  .Making  in  Docket  84-1350.  49  FR  908 
(January  6.  1984). 

•At  present,  the  FM  Table  contains  76  available 
commercial  channels.  The  TV  Table  contains  129 
vacant  commercial  channels.  The  Notice  of 
Proposed  Rule  Making  in  Docket  84-231  proposes 
the  addition  of  684  channels  to  the  FM  Table, 
implementing  our  action  in  Docket  80-90.  Report 
and  Order.  94  FCC  2d  152  (1983). 

■»  We  do  not  contemplate  application  of  these 
procedures  to  noncommercial  FM  and  TV  channels 
The  special  problems  of  these  applicants  in  securing 
funding,  staff  and  programming  before  applying  for 
a  new  station  would  appear  to  argue  against  use  of 
a  window  filing  system.  These  educational 
applicants  are  often  dependent  upon  institutional 
funding  which  may  take  two  years  or  more  to  secure 
ana  may  involve  legislative  affirmation  of  the 
broadcast  development  and  funding  plan. 

"Channels  are  only  available  in  the  specific 
listed  community  See  Report  and  Order  in  Docket 
No.  82-320.  93  FCC  2d  436  (1983).  However,  we  have 
proposed  to  expand  the  definition  of  "community" 
to  include  an  entire  metropolitan  area.  Noiice  of 
Proposed  Rule  Making  in  Docket  8:^-403,  48  FR 
19428  (Apnl  29.  1983). 
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applications  would  not  be  unreasonable, 
and  it  would  expedite  the  provision  of  a 
new  service  to  the  public  on  an 
available  channel."  As  with 
applications  filed  during  the  window 
period,  we  would  entertain  petitions  to 
deny. 

10.  Commenters  are  asked  to  address 
themselves  to  the  legal  analysis  with 
leads  us  to  the  conclusion  that  the 
Tables  of  Allotments  can  provide 
adequate  notice  for  the  establishment  of 
the  cut-off  procedures  proposed  herein. 
Comments  are  also  invited  on  the 
practical  efficacy  of  the  proposed 
procedures  to  curtail  administrative 
delays  in  the  authorization  of  new 
service.  Finally,  parties  should  comment 
on  the  specifics  of  the  proposal, 
including  the  duration  of  the  window 
periods. 

11.  We  believe  that  the  window 
processing  system  proposed  herein 
should  also  be  applicable  to 
applications  for  modification  of  facilities 
in  order  to  expedite  the  processing  of 
such  applications."  Under  this  proposal, 
the  initial  filing  window  of  45  days 
established  in  this  proceeding  would 
govern  all  applications  for  modifications 
to  existing  facilities  where  the  proposed 
change  would  affect  either  another 
existing  facility  or  a  vacant  channel 
currently  listed  in  the  Tables  of 
Allotments.  Modification  apphcations 
that  would  affect  channels  added  to  the 
Tables  by  future  rule  making  action 
would  be  subject  to  the  filing  window 
established  in  the  report  and  order 
addmg  the  relevant  channel  to  the 
Tables. 

12.  Change  applications  filed  during 
the  applicable  window  period  would  be 
consolidated  for  hearing  with  any 
mutually  exclusive  applications  for  new 
broadcast  stations  or  inconsistent 
change  applications.  Accordingly,  an 
existing  licensee  should  file  its 
application  for  modification  during  the 
window  period  if  it  would  affect  or  be 
affected  by  potential  operations  on  a 
vacant  channel  allotment  or 
modifications  to  other  existing  stations. 
All  such  applications  would  then  be 
consolidated  forbearing.  Otherwise,  the 
grant  of  a  license  for  the  vacant  channel 


"At  this  time,  we  do  not  propoae  lo  delertmne 
the  first  filed  application  wiUi  stop  watch  preduon. 
Rather  we  propose  lo  consider  all  applications  filed 
by  close  of  business  on  tht  same  day  as 
Bimullaneously  filed. 

"  In  the  Fjrsi  Report  and  Order  in  Docket  83- 
1377.  FCC  84-298.  adopted  June  27. 1984.  the 
Commission  changed  the  definition  of  minor 
modification  to  encompass  ail  changes  in  po%»er. 
antenna  location  or  antenna  height,  without  regard 
to  their  effect  on  coverage  area.  The  addiuonal 
certainty  afforded  by  this  cut-off  procedure  for 
minor  modifications  will,  therefore.  t>enefil  a 
potentially  large  number  of  licensees. 


or  modification  of  an  existing  license 
could  limit  future  site  selection  options 
of  other  existing  stations.  Similarly,  the 
grant  of  a  modification  may  limit  the  site 
selection  options  for  a  channel 
assignment  that  remains  vacant  after 
the  window  period. 

13.  If  no  applications  are  filed  during 
the  window  period,  the  first  application 
for  a  vacant  channel  filed  thereafter 
would  cut  off  mutually  exclusive 
modification  applications,  thereby 
possibly  limiting  the  site  selection  for 
such  changes.  If  an  application  for 
modification  is  the  first  filed  after  the 
window  period,  applicants  for  a  new 
channel  or  applicants  for  inconsistent 
modifications  could  be  similarly  limited 
in  their  site  selection.  We  seek  comment 
on  these  proposals  for  the  processing  of 
applications  for  modification.  We 
request  that  commenters  suggest  any 
alternatives  which  they  believe  will 
improve  the  processing  of  modification 
applications  while  preserving  the 
Commission's  interest  in  expediting 
future  grants  of  new  full  service 
licenses. 

Other  Matters 

14.  Our  proposal  is  intended  to 
expedite  new  service  to  the  public,  but 
such  service  could  be  delayed  by 
extensions  of  the  time  normally  afforded 
by  the  Commission  to  construct  a  new 
station.  Because  our  proposal  limits  the 
ability  of  parties  to  file  competing 
applications,  particularly  after  the 
window  period,  successful  applicants 
that  have  had  the  benefit  of  these 
expedited  procedures  should  be  held  to 
strict  construction  schedules.  This  will 
also  help  avoid  the  filing  of  speculative 
applications  by  parties  who  are  not 
ready,  willing  and  able  to  undertake 
prompt  construction  of  the  station  for 
which  they  have  applied.  Thus,  we 
propose  strict  enforcement  of  our 
current  limits  on  the  duration  of 
construction  permits,  12  months  for  FM 
and  18  months  for  TV.  '<  We  believe  it 
would  not  be  appropriate  to  favorably 
consider  applications  for  extension  of 
time  within  which  to  construct  except  in 
the  most  unusual  circumstances.'* 
Failure  to  comply  with  the  terms  of  the 
construction  permit  would  result  in  its 
automatic  forfeiture  pursuant  to 

5  73.3599  of  the  Commission's  Rules.  In 
the  event  that  a  channel  allotment  is 
vacated,  for  this  or  any  other  reason,  we 


"  See  {  73.3598  (a)  and  (b)  of  the  Commission's 

rules- 

"  Applications  for  extension  of  time  to  construct 
an  FM  Station  would  continue  lo  be  subject  lo  the 
Public  Notice.  •Guidelines  Esubhshed  For 
Processing  of  Applications  For  Additional  Time 
Within  Which  To  Construct  AM  and  FM  Broadcast 
Slations."  released  May  14.  1984.  Mimeo  No.  4144. 


propose  to  announce  a  subsequent  filing 
window  by  public  notice  for  the 
acceptance  of  new  applications  for  such 
a  channel. 

Initial  Regulatory  Flexibility  Anatysto 

15.  Pursuant  to  requirements  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
Commission  finds  as  follows: 

I.  Reason  for  Action.  Our  experience 
indicates  that  the  current  cut-off 
procedures  for  the  acceptance  of 
competing  apphcations  for  conunercial 
full  service  FM  and  television  stations 
delay  service  to  the  public,  disrupt  tfie 
processing  of  an  original  application  and 
often  require  costly  comparative 
hearings  which  do  not  benefit  the  pubbc 
interest.  This  Notice  outlines  alternative 
cut-off  procedures  designed  to  reduce 
comparative  hearings  and  limit 
applications  to  only  those  seriously 
interested  in  providing  better  service. 

n.  The  Objective.  The  Commission 
seeks  comment  on  proposals  to  amend 
the  current  cut-off  rules  for  apphcants 
seeking  licenses  for  the  commercial  FM 
and  TV  stations  Hsted  in  the  Tables  of 
Assignments.  The  objective  is  to 
determine  whether  the  proposals  are 
consistent  with  the  legal  requirements  of 
the  Communications  Act  of  1934.  as 
amended,  and  whether  these  proposals 
or  others  will  curtail  delays  in  the 
authorization  of  new  service  to  the 
public. 

ni.  Legal  Basis.  The  action  taken  by 
the  Notice  is  authorized  by  sections  4(i) 
and  303  of  the  Communications  Act  of 
1934,  as  amended. 

rV.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected.  The 
Commission  believes  that  adoption  of 
the  proposals  set  forth  in  this  Notice 
would  benefit  small  entities  interested 
in  acquiring  new  FM  and  TW 
commercial  broadcast  hcenses.  Under 
the  current  rules,  small  entities  are 
handicapped  by  the  delays  and  costs 
incurred  during  the  comparative  hearing 
process.  The  proposals  in  the  Notice 
would  benefit  an  unknown  number  of 
small  entities  by  limiting  the  scope  and 
frequency  of  comparative  hearings  for 
new  licenses. 

V.  Recording.  Recordkeeping  and 
Other  Compliance  Requirements.  The 
proposals  would  eliminate  the 
Commission's  pubhcation  of  periodic 
cut-off  Usts  which  interested  applicants 
must  now  monitor  so  that  they  may  file 
mutually  exclusive  applications. 
Interested  applicants  would  instead 
have  to  be  aware  of  Commission  orders 
adding  new  allotments  to  the  Tables 
which  would  announce  the  fiUng 
window  for  such  stations.  The  current 
recording,  recordkeeping  and 
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compliance  requirements  for  existing 
and  future  licensees  would  not  be 
affected. 

VI.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  with  This  Rule. 
None 

VIII.  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives.  The  proposals  in  this  Notice 
should  all  have  a  positive  impact  on  the 
ability  of  small  entities  to  enter  the 
broadcasting  arena. 

Administrative  Matters 

16.  This  action  is  taken  pursuant  to 
the  authority  contained  in  sections  4(i) 
and  303  of  the  Communications  Act  of 
1934,  as  amended. 

17.  Pursuant  to  procedures  set  out  in 
§  1.415  of  the  Commission's  rules, 
interested  parties  may  file  comments  on 
or  before  October  15, 1984  and  reply 
comments  on  or  before  October  30, 1984. 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  is  placed  in  the  public  file. 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

18.  In  accordance  with  the  provisions 
of  S  1.419  of  the  rules,  formal  prticipants 
shall  file  an  original  and  five  (5)  copies 
of  their  comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  (1)  copy.  All  timely 
comments  will  be  considered,  regardless 
of  the  number  of  copies  submitted.  In 
any  event,  all  comments  must  contain 
reference  to  the  appropriate  docket 
number  (MM  Docket  No.  84-750).  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  "M" 
Street,  NW.,  Washington,  D.C.  20554. 
For  general  information  on  how  to  file 
comments,  please  contact  the  FCC 
Consumer  Assistance  and  Small 
Business  Division  at  (202j  632-7000. 

19.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  the  FCC  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of  the 
expected  impact  on  small  entities  of  the 
proposals  advanced  herein.  The  IRFA  is 
set  forth  in  Paragraph  15  of  the  Notice. 


Written  public  comments  are  requested 
on  the  IFRA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  the  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
cause  a  copy  of  this  Notice,  including 
the  Initial  Regulatory  F'lexibility 
Analysis,  to  be  sent  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration,  as  required  by  section 
603(a)  of  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354,  94  Stat.  1164.  50  U.S.C. 
601  etseq.  (1981)). 

20.  For  purposes  of  this  nonrestricfed 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  Public  Notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments 
and  formal  oral  arguments)  addressing 
the  merits  of  a  pending  proceeding  and 
containing  matters  not  fully  covered  in 
any  previously  filed  written  comments 
for  the  proceeding.  Any  person  who 
submits  a  written  ex  parte  presentation 
must  submit  a  copy  of  that  presentation 
to  the  Commission's  Secretary  for 
inclusion  in  the  public  file.  Any  person 
who  makes  an  oral  ex  parte 
presentation  must  prepare  a  written 
summary  of  it  which  must  be  served  on 
the  Commission's  Secretary  for 
inclusion  in  the  pulic  file,  with  a  copy  to 
the  Commission  official  receiving  the 
oral  presentation.  Each  ex  parte 
presentation  described  above  must  state 
on  its  face  that  the  Secretary  has  been 
served,  and  must  also  state  by  docket 
number  the  proceeding  to  which  it 
relates.  See  generally.  §1.231  of  the 
Commission 's  rules. 

21.  For  further  information  regarding 
this  proceeding,  contact  Robert  Ratcliffe, 
Mass  Media  Bureau.  (202)  632-7792. 

(Sees.  4,  303.  48  Stat.,  as  amended.  1066. 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary: 
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47  CFR  Part  90 

IPR  Docket  No.  84-874;  FCC  84-412] 

Amendment  of  Part  90  of  the 
Commission's  Rules  To  Allocate  the 
1900-2000  kHz  Frequency  Band  to  the 
Radiolocation  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  1979  World 
Administrative  Radio  Conference 
reallocated  the  1900-2000  kHz  frequency 
band  for  radiolocation  purposes.  This 
document  proposes  to  amend  Part  90  of 
the  Commission's  Rules  to  allocate  the 
1900-2000  kHz  frequency  band  in  the 
Radiolocation  Service  and  provide  rules 
for  its  use. 

DATE:  Comments  are  due  by  October  26. 
1984  and  replies  by  November  23, 1984. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Private  Radio  Bureau, 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION:  , 
List  of  Subjects  in  47  CFR  Part  90 

Radiolocation  services.  Radio. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  Part  90  of 
the  Commission's  rules  to  implement  the 
1900-2000  kHz  frequency  band  in  the 
radiolocation  service:  PR  Docket  No.  84-874, 
FCC  84-412. 

Adopted:  September  5, 1984. 
Released;  September  11.  1984. 
By  the  Commission. 

Background 

1.  On  November  8, 1983,  the 
Commission  adopted  a  Second  Report 
and  Order  in  General  Docket  80-739' 
which  implemented  into  Part  2  of  the 
Commission's  Rules  and  Regulations  the 
Final  Acts  of  the  1979  Worid 
Administrative  Radio  Conference  (1979 
WARC).  Included  in  the  Second  Report 
and  Order  was  a  revised  Table  of 
Frequency  Allocations  in  §  2.106.  Part  of 
the  revision  of  the  Table  was  the 
reallocation  of  the  1900-2000  kHz 
frequency  band  from  the 
Radionavigation  to  the  Radiolocation 
Service  for  shared  use  between  non- 
government users.' ' 


Srf  onti  Reimrl  nnd  Ordpr  General  Docket  80- 
279.  adopted  November  a  1983.  49  FR  2357,  January 
19.  1984. 

-  Other  (  hangps  in  Ihf  RrtiliolfH.<)tioii  .Service 
allocations  In  the  Second  Report  and  Order  of 
General  Docket  80-739  are  not  yet  effective  since 
the  changes  are  dependent  upon  future  broadcast 

Continued 
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2.  Under  the  present  rules  of  Part  90, 
Subpart  F.  the  following  frequency 
bands  in  the  medium  frequency  range 
(MF)  are  authorized  for  radiolocation 
operations: 
1605-1715  kHz 
1715-1750  kHz 
1750-1800  kHz 

The  1979  WARC  revised  the  MF 
radiolocation  allocations  as  follows: 


Frequency  band  (kHz) 


1605 
1615 
1625 
1706 
1715 
1725 
1740 
1750 
1900 


to  1615.. 
to  1625.. 
to  1705.. 
to  1715.. 
to  1725.. 
to  1740.. 
to  1750.. 
to  1800.. 
to  2000.. 


Footnote  m  the 

US  table  o) 

t'wjuency 

aliocationt 


480,  US  221  ■ 
US  237  • 
US  238  • 
US  240.' 
US  240  ' 
US  240.' 

US  240.' 

• 

US290.» 


*  480  In  Rpgior  2,  the  use  o<  the  band  1605-1705  kHz  by 
stations  of  the  btoa<»casting  service  shall  be  subiecl  to  a 
pHan  to  be  esiaciished  by  a  regional  e^Jmimsirative  raOio 
conference 

US  221  Use  o'  the  mobile  scvice  ir  Ihe  bands  625-535 
kHz  and  1605-1616  kHz  is  limited  to  disinbotion  of  pob'ic 
service  information  from  travelers  infonruition  stations  ooerat- 
mg  on  530  kHz  or  1610  kHz  ^^ 

US  237  Until  implementation  procedures  and  schedules 
are  determined  by  a  fu'ure  Regional  Conference  of  the 
Iniernationai  Tefecomuncation  Union,  ttie  band  16'5-1625 
kHz  IS  also  allocaled  on  a  pnmary  basis  to  the  radiolocation 
service 

•  US  238  Until  implementation  procedures  and  schedules 
8'a  dele-mined  by  a  future  Regional  Conference  of  the 
International  Telecommunication  Union,  the  band  1625-1705 
kHz  IS  allocated  to  ttie  radiolocation  service  on  a  pnmary 
basis  as  a  different  category  ot  service 

US  240  The  bands  1715-1725  and  1^40-1750  kHz  are 
allocated  on  a  primary  basis  and  tfie  band  1706-1716  kHz 
and  1725-1740  kHz  on  a  secondary  basis  to  the  aefonauti- 
eal  radKjnavigation  service  (radKJbeacons) 

"  No  Changes  in  this  tiand 

•US  290  In  the  band  1900-2000  kHz.  amateur  stations 
may  continue  to  operate  on  a  secondary  basis  to  the 
radiolocation  service,  and  m  accordance  with  NG'5  pendmg 
a  decision  as  to  thee  disposition  through  a  future  rule  making 
proceeding  m  coniunction  with  the  implemenlalion  of  the 
standard  broadcasting  service  m  ttie  1625-1705  kHz  band, 

3.  The  reallocation  indicates  that 
radiolocation  stations  operating  in  the 
1605-1705  kHz  band  will  eventually  be 
displaced  in  accordance  with  footnotes 
480,  US  237,  and  US  238  to  the  US. 
Table  of  Frequency  Allocations.  To 
provide  spectrum  for  these  displaced 
systems,  the  Commission,  on  its  own 
motion,  is  issuing  this  Notice  of 
Proposed  Ru/e  Making  which  proposes 
to  implement  the  1900-2000  kHz  band  in 
Part  90  of  the  Rules,  and  to  establish 
specific  rules  for  its  use.'" 


aet-vice  actions.  Specifically,  footnotes  480.  US  237. 
and  US  23B  to  the  Table  of  Frequency  Allocations 
permit  radiolocation  to  continue  on  a  pnmary  basis 
from  1805  to  1705  kHz.  but  only  until 
implementation  procedures  and  schedules  are 
determined  by  a  future  Regional  Broadcasting 
Conference 

■  Thf  RiiIhv  (ipfine  radionaviK.itiim  d« 
radiodeierminalion  used  for  purpose  of  navigation, 
including  obstruction  warning,  and  radiolocation  as 
radiodeierminalion  used  for  purposes  other  than 
those  of  radionavigation.  Radiodetermmation  is 
defined  as  the  determination  of  position,  or  the 
obtaining  of  information  relating  to  position,  by 
means  of  the  propagation  properties  of  radio  vvaveg 
See47CFR  2,1. 

'"Paragraph  24  of  the  Second  Report  and  Order  in 
General  Docket  60-739  states  thai  the  purpose  of 


Discussion 

4.  Radiolocation  services  are 
principally  employed  by  persons 
engaged  in  commercial  operations  in 
offshore  waters,  e.g..  gas  and  oil 
exploration,  drilling,  and  production. 
Interference  to  the  radiolocation  signal 
can  cause  significant  delays  due  to  the 
necessity  of  repeating  complex 
operations  and  thus  can  be  costly  from 
time  and  monetary  standpoints.  It  thus 
appears  that  there  is  a  valid  basis  for 
exclusive  assignments  in  certain 
circumstances."  At  the  same  time,  we 
recognize  that  assignments  in  the  1605- 
1705  kHz  band  are  made  on  a  shared 
basis.  We  propose,  therefore,  to  divide 
the  1900-2000  kHz  band  into  two  50  kHz 
segments  with  the  band  1900-1950  kHz 
proposed  for  exclusive  assignments,'' 
and  the  band  1950-2000  kHz  for  non- 
exclusive or  shared  assignments. 
Displaced  licensees  will  be  eligible  for 
assignments  in  both  the  1900-1950  kHz 
exclusive  and  1950-2000  kHz  shared 
bands.  We  recognize  that  some  existing 
systems  require  2  frequencies  for 
operation.  We  ask  comments  as  to 
whether  these  systems  can  effectively 
operate  within  either  of  the  50  kHz  band 
segments. 

5.  Under  present  rules,  exclusivity  in 
the  1750-1800  kHz  radiolocation  band  is 
now  afforded  within  360  miles  to 
stations  operating  on  the  same 
frequency  or  no  different  frequencies 
separated  by  3  kHz.  Radiolocation 
service  users  have  indicated  that  the  360 
mile  separation  is  inadequate  to  meet 
current  operational  conditions,  since  it 
was  established  when  operations  were 
conducted  only  during  the  daytime. 
Currently,  with  vessels  operating  100 
miles  and  more  offshore,  position 
control  is  required  around  the  clock. 
Skip  propagation  between  dusk  and 
dawn  can  carry  signals  1000  miles  and 
more.  Examples  have  been  cited  of 
interference  between  East  coast  and 


allocating  the  1900-2000  kHz  band  to  the 
Radiolocation  Sernce  was  to  provide 
reaccommodation  spectrum  for  radioiocaiion  users 
that  will  have  to  move  out  of  the  1605-1705  kHz 
band  when  AM  broadcasting  is  implemented  in  that 
band.  The  First  Motice  of  Inquiry.  Gen  Docket  64- 
467.  adopted  May  10,  1984.  released  May  16.  1964 
begins  the  FCC  preparation  for  an  mj  Region  2 
Administrative  Radio  Conference  for  the  planning 
of  broadcasting  in  the  1805-1705  kHz  band 

"Presently,  |  90.103|c)(7)  of  the  Rules  afforda 
stations  operating  in  the  1750-1800  kHz 
radiolocation  band  interference  protection  by 
allowing  exclusive  assignments  m  their  primary 
operating  area.  The  Interference  protection  it 
obtained  by  providing  a  minimum  geographic 
separation  of  360  miles  between  stations  when  they 
are  operating  on  the  same  frequency  or  on  different 
frequencies  separated  by  3  kHz. 

"Assignment  exclusivity  was  established  for 
radiolocation  stations  in  the  Report  and  Order. 
Docket  9233.  16  FR  13096,  December  28.  1951. 


Gulf  of  Mexico  operations.  Additionally, 
the  360  miles  separation  is  between 
shore  stations,  and  it  is  possible  that  a 
mobile  station  can  experience 
interference  by  being  closer  than  360 
miles  to  a  non-affiliated  interfering 
shore  station.  Consequently,  in  order  to 
provide  effective  protection  against 
interference,  radiolocation  service  users 
have  indicated  that  separation  of  about 
1200  miles  between  shore  stations  is 
necessary.  We  propose  therefore  to 
establish  a  separation  between  co- 
channel  assignments  of  1.200  miles  for 
stations  operating  in  the  1900-1950  kHz 
band. 

6.  Increasing  the  geographic 
separation  between  exclusive 
assignments  decreases  the  re-use 
capabilities  of  the  available  frequencies 
and  the  number  of  channels  that  can  be 
utilized  along  the  entire  coastline.  To 
counteract  this,  we  are  also  proposing  to 
reduce  the  maximum  authorized 
bandwidth  in  the  MF  radiolocation 
bands  from  2  kHz  to  1  kHz.  It  is  our 
understanding  that  presently  available 
radiolocation  equipment  can  meet  this 
bandwidth  standard.  This  proposed 
change  will  effectively  double  the 
amount  of  available  channels  from  25  to 
50  in  the  1900-1950  kHz  band.  We  are 
also  proposing  to  establish  a  maximum 
authorized  bandwidth  of  1  kHz  in  the 
shared  1950-2000  kHz  band.  Reducing 
the  authorized  bandwidth  to  1  kHz  in 
the  1900-1950  kHz  band  allows  us  to 
reduce  the  frequency  separation  criteria 
for  charmel  exclusivity  from  3  kHz  to  1.2 
kHz.  Licensees  in  the  Radiolocation 
Service  indicate  that  a  reduction  to  1.2 
kHz  is  in  accord  with  current  state-of- 
the-art  equipment. 

7.  In  summary,  we  proposed  that  each 
frequency  assignment  in  the  1900-1950 
kHz  band  be  made  on  an  exclusive 
basis  within  an  assigned  primary 
service  area.  This  service  area  is 
defined  as  the  area  in  which 
radiolocation  signal  intensities  are 
adequate  from  all  stations  in  the 
system. "The  normal  geographic 
separation  between  stations  of 
differeent  licensees  shall  be  at  least  1200 
miles  (1931  km)  when  the  stations  are 
operation  on  the  the  same  frequency  or 
on  different  frequencies  separated  by 
less  that  1.2  kHz,  Further,  if  a 
geographical  separation  of  less  than 
1200  miles  is  desired  under  these 
circumstances,  it  must  be  shown  that  the 
requested  separation  will  result  in  a 
protection  ratio  of  20  dB  throughout  the 
primary  service  area  of  other  stations. 


"The  aervice  ara  definition  is  the  same  as  that 
given  in  47  CPR  90.103(c)(7)  for  the  1750-1800  kHz 
band. 


I 
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ft.  Recent  developments  in 
radiolociitioa  systems  ioclude  wide- 
band. k>w-powered  systems  that  do  act 
conform  to  the  bandwidth  requirements 
of  the  present  (or  proposed)  rules.  In 
order  to  accommodate  siich  new 
systems  in  the  1900-2000  kHz  band,  we 
are  proposing  to  allow  wide-band 
systems  to  operate  on  a  secondary 
operation  basis. '*  and  to  limit  their 
transmitter  power  so  that  the  field 
strength  does  not  exceed  120  microvolts 
per  meter  at  1  mile.  We  specifically  ask 
for  comments  on  this  proposal. 

9.  No  change  in  protection  criteria  is 
proposed  at  this  time  for  the  1750-1800 
kHz  band.  Licensees  of  radiolocation 
stations  operating  in  the  1605-1715, 
1715-1750.  and  1750-1800  kHz  bands 
may  request  modifications  of  their 
station  authorizations  to  operate  in  the 
1900-2000  kHz  band.  We  propose  to 
process  requests  for  station 
anthorizations  in  the  1900-2000  kHz 
band  in  accordance  with  the  random 
selection  prodcedures  set  forth  in  §  1.972 
of  the  Rules,  except  that  displaced 
licensees  will  be  given  priority  to 
minimize  disruption  to  existing  systems. 
We  do  request  comments  on  whether  it 
would  be  appropriate  to  modify  the 
protection  criteria  for  systems  in  the 
1750-1800  kHz  band,  or  whether  the 
protection  criteria  currently  in  effect  for 
that  band  should  be  retained  in  order  to 
accommodate  older  systems  and 
existing  assignment  patterns. 

la  Regulatory  Flexibility  Act  Initial 
Analysis — 

I.  Reason  for  Action.  This  action  is 
being  taken  to  incorporate  into  the  Rules 
frequency  band  reallocations  in  the 
Radiolocation  Service  that  were 
included  in  the  Final  Acts  of  the  1979 
World  Administrative  Radio  Conference 
(WARCJ.  Our  proposals  would 
implement  the  1900-2000  kHz  band  into 
the  Rules,  thus  providing  radio  spectrum 
for  those  radiolocation  licensees  who 
would  be  required  to  change  frequencies 
because  of  the  WARC  decisions. 

II.  Objective.  The  objective  of  this 
action  is  to  make  more  efficient  use  of 
the  spectrum  allocated  to  the 
Radiolocation  Service. 

in.  Legal  Basis.  This  action  is 
proposed  in  accordance  with  Sections 
303(e)  and  303(f)  of  the  Communications 
Act  of  1934.  as  amended,  that  authorizes 
the  Commission  to  regulate  the 
apparatus  used  by  radio  stations  and  to 
make  such  regulations  as  may  be 
necessary  to  prevent  interference 
between  stations. 


"Secondary  operation  is  defined  as  radio 
communications  which  may  not  cause  interference 
to  opcrslnmt  authonzed  on  a  primary  basis  and 
which  an  no*  protscted  from  interference  frnm 
those  pnmary  opeiations 


IV.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Affected. 
Implementation  of  the  Final  Acts  of  the 
1979  WARC  will  eventually  have  an 
economic  impact  upon  approximately 
1500  Radiolocation  Service  licensees  by 
requiring  them  to  change  operating 
frequencies.  Tlie  rules  proposed  in  this 
proceeding  do  not  create  any  additional 
economic  impact  upon  these  licensees, 
but  are  beneficial  in  that  they  ser\'e  to 
provide  frequency  spectrum  for  the 
displaced  licensees. 

V.  Recording.  Record  Keeping,  and 
Other  Compliance  Requirements.  None. 

VI.  Federal  Rules  which  Overlap. 
Duplicate,  or  Conflict  with  this  Rule. 
None. 

VI!.  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives.  None. 

Ordering  Clauses 

11.  Accordingly,  notice  is  hereby  given 
of  rule  making  to  amend  Part  90  of  the 
Commission's  Rules  and  Regulations,  in 
accordance  with  the  proposal  set  forth 
in  the  attached  Appendix. 

12.  The  proposed  amendment  to  the 
Rules  IS  issued  pursuant  to  authority 
contained  in  sections  4(i),  303(b),  303(f). 
303(g)  and  303(r)  of  the  Communications 
Act  as  amended. 

13.  It  is  further  ordered  that  the 
Secretary'  shall  cause  a  copy  of  this 
Notice  of  Proposed  Rule  Making  to  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  The  Secretary  shall  also 
cause  a  copy  to  be  published  in  the 
Federal  Register. 

14.  We  encourage  all  interested 
parties  to  respond  to  this  NoUce  of 
Proposed  Rule  Making  since  such 
information  as  they  may  provide  often 
forms  the  basis  for  further  Commission 
action.  For  purposes  of  this  non- 
restricted  notice  and  comment  rule 
making  proceeding,  members  of  the 
public  are  advised  that  e.\  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  notice  of  proposed 
rule  making  until  the  time  a  public 
notice  is  issued  stating  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting,  or 
until  a  final  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/ pleadings  or  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submit  a  written  ex  parte 


pesentatkm  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  puWic  file. 
Any  person  who  make  an  oral  ex  part" 
presentation  addressing  matters  not 
fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding, 
must  prepare  a  written  summary  of  that 
presentation.  On  the  day  of  that  oral 
presentation,  a  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  c.\ 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates. "See  generally,  §  1.1232  of  the 
Commission's  Rules.  47  CFR  1.1231. 

15.  Pursuant  to  applicable  procedures 
set  out  in  §  1.415  of  the  Rules  and 
Regulations,  47  CFR  1.415,  interested 
persons  may  file  comments  on  or  before 
October  26, 1984  and  reply  comments  on 
or  before  November  23. 1984.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  files  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

16.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Rules  and  Regulations. 
47  CFR  1.419.  formal  participants  shall 
file  an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  peraonal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission  Public  Reference 
Room  at  its  headquarters  in 
Washington.  D.C. 

17.  For  further  information  on  this 
proceeding,  contact  Eugene  Thomson. 
Private  Radio  Bureau.  Washington.  D.C. 
20554,  (202)  634-2443. 

(Sees.  4.  303.  48  Slal.,  as  amended,  106a  lO&Z: 
47  U.S.C.  154.  303) 
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Federal  Communications  Commission. 
William  ].  Tricarico, 

Secretory. 

Appendix 

Part  90  of  the  Commission's  Rules  and 
Regulations  is  amended  as  follows: 

1.  Section  9O.1.03[h]— Radiolocation 
Service  Frequency  Table  is  amended  by 
revising  the  entries  under  kilohertz  for 
the  bands  1605-1715  through  3230-3400 
to  read: 

§90.103    Radiolocation  service. 
*         *         •         *         « , 

(b)  *   •   * 
Radiolocation  Service  Frequency  Table 


Frequency  Of 

band 

Class  ol 

statK)ns                      Lim.tatK)ns 

Kilohertz 

1605to  1715 

171510  1750 
1750  10  1800 
1900  10  1950 

1950  to  2000 

3230  to  3400 

'               •               •               . 

do 4.  5.  6,  and  27               • 

do                   ....  5.  6.  and  27 

do 5,  6.  7  and  27 

d0._    6  25   26  and  27. 

do 6.  25  and  27 

do 6  and  8 

2.  A  new 
read; 

§  90.103(c)(25)  is  added  to 

(c)  *   *   * 

(25)  Station  assignments  on 
frequencies  in  this  band  will  be  made 
subject  to  the  conditions  that  the 
maximum  output  power  shall  not  exceed 
375  watts  and  the  maximum  authorized 
bandwidth  shall  not  exceed  1.0  kHz. 
♦         *         •         •         • 

3.  A  new  §  90.103(c)(26)  is  added  to 
read: 


(c)  *   •   * 

(26)  Each  frequency  assignment  in  this 
band  is  on  an  exclusive  basis  within  the 
primary  service  area  to  which  assigned. 
The  primary  service  area  is  the  area 
where  the  signal  intensities  are 
adequate  for  radiolocation  purposes 
from  all  stations  in  the  radiolocation 
system  of  which  the  station  in  question 
is  a  part;  that  is,  the  primary  service 
area  of  the  station  coincides  with  the 
primary  service  area  of  the  system.  The 
normal  minimum  geographical 
separation  between  stations  of  different 
licensees  shall  be  at  least  1200  mi.  (1931 
km.)  when  the  stations  are  operated  on 
the  same  frequency  or  on  different 
frequencies  separated  by  less  than  1.2 
kHz.  Where  geographical  separation  of 
less  than  1200  mi.  (1931  km.)  is  desired 
under  these  circumstances,  it  must  be 
shown  that  the  desire  separation  will 
result  in  a  protection  ratio  of  at  least  20 


decibels  throughout  the  primary  service 
area  of  other  stations. 

*         *         «         •         * 

4.  A  new  $  90.103(c)(27)  is  added  to 
read: 


(27)  Notwithstanding  the  bandwidth 
limitations  otherwise  set  forth  in  this 
section  of  the  rules,  systems  operating  in 
this  band  may  use  such  bandwidth  as  is 
necessary  to  proper  operation  of  the 
system  provided  that  the  field  strength 
does  not  exceed  120  microvolts  per 
meter  at  1  mile,  Such  operations  shall  be 
on  a  secondary  basis  to  stations 
operating  within  otherwise  applicable 
technical  standards. 
•         *         •         •         * 

|FR  Doc  S4-.24S92  Filed  9-17-M:  8:«S  am) 
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VETERANS  ADMINISTRATION 
48  CFR  Parts  819  and  852 

Acquisition  Regulations 

AGENCY:  Veterans  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  VA  (Veterans 
Administration)  proposes  to  amend  the 
VAAR  (Veterans  Administration 
Acquisition  Regulations)  by  adding 
provisions  regarding  encouraging 
Vietnam  era  and  disabled  vfeteran 
owned  and  operated  small  businesses  in 
VA  acquisitions.  The  proposed  rule 
would  also  increase  the  small  business 
class  set-aside  threshold  for 
construction  projects  and  architect- 
engineer  ser\'ice  contracts. 
DATES:  Written  comments  should  be 
submitted  no  later  than  October  18. 
1984. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  to 
Administrator  of  Veterans  Affairs 
(217A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington, 
D.C.  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  only  at  the  Veterans 
Administration  Central  Office  in  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidavs)  until 
October  29.  1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Chris  A.  Figg  (202)  389-2334. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  29,  1984,  the  VA  published 
in  the  Federal  Register  at  pages  12582  to 


12644,  interim  final  rules,  48  CFR,  which 
established  Chapter  8,  VA  Acquisition 
Regulation.  These  rules  were  effective 
on  April  1. 1984.  The  proposed  rules 
contained  herein  are  in  addition  to  those 
previously  published.  Pub.  L  93-237 
Amended  the  Small  Business  Act  by 
directing  SBA  (Small  Business 
Administration)  to  give  "special 
consideration"  to  veterans  of  the  Armed 
Forces  in  all  SBA  programs.  The  Small 
Business  Administration  has  provided 
thousands  of  hours  of  counseling, 
training  and  financial  assistance  in  the 
form  of  business  loans  to  veteran  owned 
businesses.  This  assistance  has  been 
instrumental  in  establishing  many 
veteran  initiated  business  enterprises  as 
viable  firms.  Vietnam  era  veterans  and 
disabled  veterans,  as  part  of  our  next 
generation  of  entrepreneurs,  deserve  our 
special  consideration  at  this  time. 
Therefore,  the  VA  is  proposing  to  adopt 
SBA's  philosophy  and  actively  seek 
Vietnam  era  veteran  and  disabled 
veteran  owned  and  operated  small 
businesses  for  competitive  VA  business 
opportunities.  Eligible  veterans  would 
include  the  following: 

a.  Vietnam  era  veterans  who  served 
for  a  period  of  more  than  180  days,  any 
part  of  which  was  between  August  5, 
1964,  and  May  7, 1975,  and  were 
discharged  other  than  dishonorably. 

b.  Disabled  veterans  of  any  era  with  a 
minimum  compensable  disability  of  30 
percent,  or  a  veteran  of  any  era  who 
was  discharged  for  disabihty. 

The  proposed  rule  will  require  VA 
contracting  officers  to  take  affirmative 
steps  to  ensure  eligible  veteran  owmed 
firms  are  given  the  maximum 
opportunity  to  compete  for  contract 
awards.  In  order  to  develop  the 
necessary  bidders  lists,  the  rule  will 
prescribe  a  certification  in  VAAR  Part 
852  to  be  included  in  VA  invitations  for 
bids,  requests  for  proposals  and 
requests  for  quotations, 

Section  819.502-2(d),  which 
implements  FAR  (Federal  Acquisition 
Regulation)  19.502-2.  will  raise  the 
current  VA  small  business  class  set- 
aside  threshold  for  construction  projects 
from  $2,000,000  to  $3,000,000  per  project 
and  for  architect-engineer  service  from 
those  services  incident  to  construction 
projects  estimated  to  cost  $2,000,000  and 
less  to  those  services  incident  to 
construction  projects  estimated  to  cost 
$3,000,000  and  less.  Our  experience  has 
shown  that  we  can  expect  adequate 
competition  from  qualified  small 
business  concerns  to  ensure  reasonable 
prices  at  these  thresholds. 
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Pursuairt  to  the  memorandum  from 
David  Stockman.  Director,  Office  of 
Management  and  Budget,  to  Donald 
Sewle,  Afdniiuatnrtor.  Office  of  Federal 
ProcuremeBt  Policy,  and  Christopher 
DeMnlh.  AihaiiiBilrator.  information  and 
Regulatory  Affairs,  dated  December  15. 
1983,  this  proposed  rule  is  exempt  from 
sections  3.  4.  and  5  of  the  Executive 
Onder  12291. 

III.  Refpriatory  Ffoxibiiity  Act  (RFA) 

Because  this  proposed  rule  does  not 
come  within  the  term  "rule"  as  defined 
in  the  RFA  (54  U.S.C.  601(2)),  it  is  not 
subject  to  the  requirements  of  that  Act. 
In  any  case,  this  change,  in  itself,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Papanwack  Keductioo  Act 

The  information  collection  and 
recordkeepoig  requirements  that  are 
imposed  vpon  the  public  under 
819.7003(aj  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval,  in  accordance  with  section 
3504(h)  of  the  Paperwork  Reduction  Act. 

Information  on  and  copies  of  the 
information  collection  requirements  can 
be  obtained  from  Patricia  Viers,  Agency 
Clearance  Officer  (732),  Veterans 
Administratioa  810  Vermont  Avenue, 
NW..  Washington.  D.C.  20420. 
Comments  and  questions  about  the 
information  collections  and 
recordkeeping  requirements  should  be 
directed  to  the  Offlce^of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Dick  Eisinger,  Desk  Officer  for  the  V A 
728  ladcstn  Place,  NW..  Washington, 
DC.  20503  (202)  39&-7316. 

List  of  Subjects  in  48  CFR  Parts  819  and 
852 

Government  procurement. 
Approved:  A«gui«  3X  1964. 
By  directioB  of  the  Administrator.  >^ 
Everett  Alvarez.  Jr., 

Deputy  Admiaatratnr. 

For  reasons  set  out  in  the  preamble. 
Title  48  of  the  Code  of  Federal 
Regulations,  Chapters,  is  amended  as 
foUowr 

PART  81»— {AMENDED] 

1.  In  819.502-2,  paragraph  (d)  is 
revised  to  read  as  fallows: 

81«.S02-2    Total 


(d)  All  proposed  procurement  for 
constructioa  anticipated  to  cost  between 
$14M)00  awl  S3  million  and  all  proposed 
procurement  for  architect-engineer 


services  for  constmctioD  projects  of  S3 
million  and  less  will  be  considered  as 
though  SBA  had  initiated  a  set-aside 
request.  Determinations  of  the  need  to 
deviate  from  this  policy  made  by  the 
head  of  a  contracting  activity  will 
require  review  by  the  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization. 

2.  Subpart  819.70  is  added  to  read  as 
follows: 

Sut>part  819.70— Veteran-Owned  and 
Oparatad  SnwM  Buain«M 

Sec 

819.7001  Policy', 

819.7002  Definition. 

819.7003  Procedure. 

919.7004  Waiver  of  the  u«e  of  Vietnam  era 
or  disabled  veterans-owned  firms 

Subpart  819.70— Veteran-Owned  and 
Operated  Small  Business 

819.7001     Policy. 

(a)  Public  Law  93-237  amended  the 
Small  Business  Act  by  directing  SBA  to 
give  "special  consideration"  to  veterans 
of  the  Armed  Forces  in  all  SBA 
programs.  Consistent  with  and  in 
furtherance  of  that  statute,  it  is  the 
policy  of  the  Veterans  Administration  to 
encourage  participation  by  Vietnam  era 
and  disabled  veteran-owned  and 
operated  small  businesses  in  VA 
acquisitions. 

(b)  All  VA  facilities  having 
procurement  requirements  for  which 
Vietnam  era  Veteran-owned  small 
businesses  and  disabled  veteran-owned 
small  businesses  are  known  sources, 
will  take  affirmative  action  to  solicit 
these  firms  and  assist  them  in 
participating  in  VA  acquisition 
opportunities. 

A  Vietnam  era  veteran-owned  small 
business  or  a  disabled  veteran-owned 
small  business  is  a  small  business  that 
is  at  least  51  percent  owned  by  such  a 
veteran  who  also  controls  and  operates 
the  business.  Control  in  this  context 
means  exercising  the  power  to  make 
policy  decisions.  Operate  in  this  context 
means  actively  involved  in  day-to-day 
management.  For  purposes  of  this 
definition,  eligible  veterans  include: 

(a)  Vietnam  era  veterans  who  served 
for  a  period  of  more  than  180  days,  any 
part  of  which  was  between  August  5. 
1964  and  May  7, 1975  and  were 
discharged  other  than  dishonorably. 

(b)  Disabled  veterans  of  any  era  with 
a  minimum  compensable  disability  of  30 
percent;  or  a  veteran  of  any  era  who 
was  discharged  for  disability. 

819.7003    Procadura. 

(a)  As  part  of  each  procurement 
action  invohir^  other  than  small 
purchase  procedures,  VA  contracting 


offices  shall  reqoest.  throu^  Small 
Business  Administration,  Procurement 

Automated  Source  System  (PASS),  a 
listing  of  Vietnam  era  veteran-owned 
contractors  capable  of  meeting  the 
requirements  of  the  particular 
solicitation.  Firms  identified  on  the 
PASS  list  shall  be  included  on 
solicitation  mailing  lists,  shall  be 
incorporated  in  the  contract  file  and 
shall  be  subject  to  audit.  The  Veteran- 
owned  business  representation  in 
852.219-70  shall  be  included  in  all 
solicitations  and  to  each  request  for 
quotations. 

(b)  To  further  identify  disabled 
veteran-owned  businesses,  each 
contracting  activity  shall  formulate  local 
plans  to  identify  such  firms  and  to 
include  Ihem  on  the  facility  solicitation 
mailing  Hsts.  State  and  local 
employment  agencies  and  veterans' 
councils  are  potential  sources  for  this 
information.  In  addition,  the  Department 
of  Labor  and  the  Vietnam  Veterans 
Leadership  Conference  [a  unit  of 
ACTIO.M)  are  provided  the  PASS  list  for 
use  in  employment  assistance  efforts  for 
Vietnam  era  and  disabled  veterans. 

8 1 9.7004    Waiver  of  the  uaa  of  Vietnam  era 
or  disabled  veterans-owned  firms. 

It  is  the  policy  of  the  VA  to  provide 
\'if!tnam  era  and  disabled  vetenui- 
owned  firms  an  opportunity  to 
participate  in  the  acquisition  process.  A 
contracting  office  wishing  to  waive  this 
policy  for  a  particular  procurement  over 
$10,000  must  first  process  a  VA  Form  07- 
2268  or  90-2268.  The  contracting  officer 
must  clearly  document  on  VAF  07-2268 
or  90-2268  the  reasons  that  eligible 
veteran-owned  firms  are  not  intended  to 
be  solicited  or  quotations  sought  for  the 
particular  procurement.  Exempt  from 
this  reporting  requirement  are  SBA  8(a] 
acquisitions  and  Labor  Surplus  Area  set- 
asides. 

PART  852— (AMENDED] 

3.  In  Subpart  852i  852.219-70  is 
added  to  read  as  follows: 

852.219-70    Veteran-owned  small 
busineas. 

(a)  As  prescribed  in  819.7(X)3(a),  the 
following  certification  will  be  made  a 
part  of  all  solicitations  and  all  requests 
for  quotations: 

The  offeror  represents  that  the  firm 
SLibmittiag  this  offer  (     J  is  (     )  is  not,  a 
Vietnam  era  veleran-owned  small  business 
and  (     )  is  (     )  is  not,  a  disabled  veteran- 
owned  small  business.  A  Vietnam  era 
veteran-owned  small  business  or  a  disabled 
veteran-owned  small  business  is  defined  as  a 
small  business,  at  least  51  percent  of  which  is 
owned  by  such  a  veteraa.  who  also  controls 
and  operates  the  tmsiness.  Control  in  this 
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context  means  exercising  the  power  to  make 
policy  decisions.  Operate  in  this  context 
means  actively  involved  in  day-to-day 
management.  For  the  purpose  of  this 
definition,  eligible  veterans  include: 

(1)  Those  who  served  for  a  period  of  more 
than  180  days,  any  part  of  vk-hich  was 
between  August  S.  1964  and  May  7. 1975  and 
were  discharged  other  th«n  dishonorably. 

(2)  Disabled  veterans  of  any  era  ¥»rith  a 
minimura  compensable  disability  of  30 
percent  or  a  veteran  of  any  era  who  was 
discharged  for  disability. 

(b)  Failure  to  execute  this 
representation  will  be  deemed  a  mmor 
informality  and  the  bidder  or  offeror 
shall  be  permitted  to  satisfy  the 
requirenient  prior  to  award  (see  FAR 
T4405). 


(38  U.S.C.  210  and  40  U.S.C.  486(c)) 

|FR  Doc  84-24M2  Filed  »-ir-«4  845  am| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  ^art  1845 

AcquisMon  Regulations;  Proivwlgation 
of  NASA  FAR  Supplament  DIrectiv* 
84-2 

Correct]  on 

In  PR  Doc.  84-22897  beginning  on  page 
34258  in  the  issue  of  Wednesday.  August 
29, 1964.  make  the  following  corrections 
to    Annex  II  to  Subpart  1645.72.  Double 


Sampling  Plan"  appearing  on  pegs 

34277: 

Subpart  1845.72.  Annex  II— (Corrected) 

1.  In  column  1,  under  "Lot  Range",  ^e 
entry  which  reads  "1  to  8"  should  read 
1  to  18"  and  the  entry  which  reads  "151 
to  500*'  should  read  "151  to  400". 

2.  In  the  "Lot  Range  19  to  SO",  under 
the  column  "Reject  if  defects  in  sample  1 
are",  the  entry  slKNild  read  "1". 

3.  In  the  same  "Lot  Range",  under  the 
column"  Continue  widt  sample  2  if 
defects  in  sample  1  are  ",  the  entry 
should  be  blank.  The  "1"  should  not 
have  appeared. 
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Notices 


Federal   Register 

Vol.  49.  No.  182 

Tuesday.  September  18.  1984 


This  section   of  the   FEDERAL   REGISTER 
cofitains  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
ptiblic.   Notices  of   hearings   and 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations  of 
auttxxity,   filing  of   petitions  and 
applications  and  agency  statements  of 
organtzation   and   functions   are  examples 
of   documents  appeanng   m   this  section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards; 
Turlock  Livestock  Auction  Yard,  et  al.; 
Correction 

On  August  7. 1984,  a  notice  was 
published  in  the  Federal  Register  giving 
notice  of  the  proposed  posting  for 
certain  stockyards  listing  their  facility 
number,  name,  and  location  of 
stockyards. 

This  notice  is  to  correct  the  facility  no. 
assigned  to  the  following  market  in  that 
publication. 

The  notice  should  have  read: 

KY-170  Lee  City  Livestock  Co.,  Inc. 
Lee  City,  Kentucky 

Done  at  Washington,  D.C.,  this  12th  day  of 
September.  1984. 

lack  W.  Brinckmeyer, 

Chief.  Financial  Protection  Branch.  Livestock 
.Marketing  Division. 

IfT?  Doc  84-24628  Filed  9-1T-84,  8,45  dm) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-122-016] 

Choline  Chloride  From  Canada;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action:  Notice. 


summary:  We  have  determined  that 
choline  chloride  from  Canada  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
The  ITC  will  determine,  within  45  days 


of  publication  of  this  notice,  whether  a 
U.S.  industry  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  of  this  merchandise. 
We  have  directed  the  U.S.  Customs 
Service  to  continue  to  suspend  the 
liquidation  of  all  entries  of  the  subject 
merchandise  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  Ihis  notice  and  to  require 
a  cash  deposit  or  bond  for  each  such 
entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 
EFFECTIVE  DATE:  September  18. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  D.  Johnston.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14lh  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-2239. 

Final  Determination 

We  have  determined  that  choline 
chloride  from  Canada  is  being  sold,  or  is 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673)  (the  Act). 

We  found  that  the  foreign  market 
value  of  choline  chloride  from  Canada 
exceeded  the  United  States  price  on  73 
percent  of  sales.  These  margins  ranged 
from  0.1  percent  to  39.7  percent.  The 
overall  weighted-average  margin  on  all 
sales  compared  is  9.73  percent. 

Case  History    I 

On  November  15.  1983,  we  received  a 
petition  filed  by  Syntex  Agribusiness, 
Inc.,  Nutrition  and  Chemical  Division 
(Syntex),  on  behalf  of  the  domestic 
manufacturers  in  the  United  States  of 
choline  chloride.  In  accordance  with  the 
filing  requirements  of  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of 
choline  chloride  from  Canada  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  and 
that  these  imports  are  materially^ 
injuring,  or  threaten  to  materially  injure, 
a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  on  which  to  initiate  an 
antidumping  investigation.  We  notified 


the  ITC  of  our  action  and  initiated  the 
investigation  on  December  5, 1983  (48  FR 
56251).  On  March  17. 1984,  we  were 
informed  by  the  ITC  that  there  is  a 
reasonable  indication  that  imports  of 
choline  chloride  from  Canada  are 
materially  injuring  a  United  States 
industry. 

An  antidumping  questionnaire  was 
presented  to  Chinook  Chemicals 
Company  (Chinook)  the  only  known 
Canadian  producer/exporter,  on 
December  8,  1983.  We  received  the 
response  on  January  27, 1984. 
Subsequently,  we  received  additional 
data  and  explanations  directed  to 
portions  of  the  response  that  were 
incomplete,  inaccurate  or  unclear.  On 
February  9, 1984,  petitioner  also  alleged 
that  "critical  circumstances"  exist,  as 
defined  in  section  733(e)  of  the  Act. 

On  April  23. 1984,  we  preliminarily 
determined  that  there  was  reason  to 
believe  or  suspect  that  choline  chloride 
from  Canada  was  being  sold  in  the 
United  States  at  less  than  fair  value  (49 
FR  18  344).  At  the  request  of  the 
respondent,  we  held  a  hearing  on  May 
23, 1984,  to  allow  the  parties  an 
opportunity  to  address  the  issues  arising 
in  this  investigation.  On  July  6, 1984,  we 
postponed  the  final  determination  to 
September  12, 1984. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  choline  chloride,  which 
is  currently  classified  under  item 
number  439.5055  of  the  Tariff  Schedules 
of  the  United  States  Annotated  (1983) 
(TSUSA).  Pure  choline  chloride  is  a 
chemical  with  chemical  formula  of  CjHu 
CINO  and  a  molecular  weight  of  139.6. 
The  chemical  name  is  (2-hydroxyethyl) 
trimethylammonium  chloride.  Choline 
chloride  is  marketed  in  several  forms 
including,  but  not  limited  to.  a  solution 
of  70  percent  choline  chloride  in  water 
(aqueous  choline  chloride)  or  in 
potencies  of  50  to  60  percent  dried  on  a 
cereal  carrier. 

This  investigation  covers  the  period 
June  1  through  November  30, 1983. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act.  we  used  the  purchase  price  of  the 
aqueous  choline  chloride  and  certain 
sales  of  choline  chloride  on  a  cereal 
carrier  to  represent  the  United  States 
price  for  the  sales  by  Chinook  when  the 
merchandise  was  sold  to  unrelated 
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purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  duty  paid, 
delivered,  packed  or  unpacked  price,  or 
duty  paid,  f.o.b.  plant,  packed  or 
unpacked  price,  as  appropriate.  We 
made  deductions  for  freight,  import 
duties  and  brokerage,  and  quantity 
rebates  where  appropriate.  We  also 
included  in  our  purchase  price 
calculation  a  shipment  of  aqueous 
choline  chloride  given  to  one  customer 
with  no  charge,  pursuant  to  a  long  term 
contract. 

We  allocated  the  poundage  of  this 
shipment  over  the  three-year  life  of  the 
contract  by  (1)  calculating  the  total 
amount  of  choline  chloride,  in  pounds,  to 
be  shipped  pursuant  to  the  contract  (2) 
taking  the  ratio  of  the  number  of  pounds 
of  the  free  shipment  to  the  total  number 
of  pounds  to  be  shipped  pursuant  to  the 
contract;  (3)  for  each  shipment  made 
during  the  period  of  our  investigation, 
multiplying  this  fraction  by  the  number 
of  pounds  shipped;  and  (4)  adding  this 
increment  to  each  shipment  made  during 
the  period  of  our  investigation.  These 
adjustments  had  the  effect  of  decreasing 
United  States  price.  We  allocated  the 
duty,  brokerage  and  freight  attributable 
to  the  free  shipment  in  equal  increments 
over  all  shipments  made  during  the 
investigatory  period.  We  determined  the 
amount  of  the  increment  by  dividing  the 
total  duty,  brokerage  and  freight 
expenses  attributable  to  the  free 
shipment  by  the  estimated  number  of 
shipments  Chinook  expected  to  make 
under  the  contract.  See  our  responses  to 
Petitioner's  Comment  One. 

As  provided  in  section  772(c)  of  the 
Act,  we  used  the  exporter's  sales  price 
of  certain  sales  of  choline  chloride  on  a 
cereal  carrier  to  represent  the  United 
States  price  for  sales  by  Chinook  when 
the  merchandise  was  sold  to  unrelated 
purchasers  after  importation  into  the 
United  States.  We  calculated  the 
exporter's  sales  price  based  on  the  duty 
paid,  delivered,  packed  or  unpacked 
price,  or  duty  paid,  f.o.b.  warehouse, 
packed  or  unpacked  price,  as 
appropriate.  We  made  deductions  for 
freight,  commissions  to  an  unrelated 
U.S.  agent,  import  duties  and  brokerage. 
We  also  made  a  deduction  for  Chinook's 
indirect  selling  expenses  incurred  on 
U.S.  sales. 

Foreign  Market  Value 

In  accordance  with  §  353.3  of  the 
Commerce  Regulations  (19  CFR  353.3), 
we  used  home  market  sales  for  the 
determination  of  foreign  market  value 
for  Chinook.  We  calculated  the  home 
market  prices  on  the  basis  of  delivered 
or  f.o.b.  plant,  packed  prices  to 
unrelated  purchasers  in  Canada  From 


these  prices  we  made  deductions  for 

freight  where  incurred. 

In  aocordance  with  S  353.23(a)  of  the 
Commerce  Regulations,  we  did  not  make 
a  circumstance  of  sale  adpistment  for 
differences  in  credit  expenses  since  the 
adjustment  was  insignificant. 

We  made  a  deduction  for  quantity 
discounts  in  the  home  market.  Where 
exporter's  sales  prices  were  used  as 
United  States  price,  we  also  made 
deductions  for  indirect  selling  expenses 
incurred  in  the  home  market  up  to  the 
amount  of  U.S.  sales  commissions  and 
indirect  selhng  expenses  in  accordance 
with  S  353.15  of  the  Commerce 
Regulations.  We  made  an  adjustment  to 
foreign  market  value  for  home  market 
indirect  selling  expenses  on  purchase 
price  sales  where  commissions  were 
paid  to  unrelated  U.S.  commission 
agents.  We  made  no  adjustments  for 
packing  costs  of  choline  chloride  on  a 
cereal  carrier  because  they  were  the 
same  in  both  markets.  There  were  no 
packing  costs  for  aqueous  chohne 
chloride;  therefore,  no  adjustment  was 
made.  We  excluded  certain  sales  of  off- 
specification  choline  chloride  on  a 
cereal  carrier  because  they  were 
determined  not  to  be  sales  of  choline 
chloride  in  the  ordinary  course  of  trade. 

Negative  Determination  of  Critical 
Circumstances 

Counsel  for  petitioner  alleged  that 
imports  of  choline  chloride  from  Canada 
present  "critical  circumstances."  Under 
section  735(a)(3)  of  the  Act.  critical 
circumstances  exist  when  the 
Department  determines  that;  (A)(i) 
There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the 
merchandise  under  investigation,  or  fiij 
the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
under  investigation  at  less  than  its  fair 
value;  and  (B)  there  have  been  massive 
imports  of  the  merchandise  under 
investigation  over  a  relatively  short 
period. 

In  determining  massive  impKJrts  over  a 
short  period  we  looked  at  recent  trends 
in  import  penetration  levels:  whether 
recent  imports  are  significantly  above 
the  average  calculated  over  the  last  two 
years;  and  whether  the  pattern  of 
imports  over  the  last  three  year  period 
may  be  explained  by  seasonal  swing. 
After  examination  imports  of  choline 
chloride  from  Canada  with  respect  to 
these  considerations,  we  find  that  there 
have  not  been  massive  imports  over  a 
relativdy  short  period.  Therefore, 
because  there  have  not  been  massive 
imports  over  a  short  period  we 
determine  that  critical  circumstances  do 


not  exist  for  choline  chloride  from 

Canada. 

Petitioner's  Comnsents 

Comment  1 —  Chinook  entered  into  a 
three-year  contract  with  one  of  its 
customers.  The  terms  of  the  contract 
called  for  Chinook  to  supply  the 
customer's  requirements  of  aqueous 
choline  chloride  at  any  and  all  of  the 
customer's  U3.  feed  mills  at  a  certain 
price.  Chinook  also  agreed  to  supply  the 
first  shipment  free  of  charge  provided 
the  customer  converted  a  particular 
plant  so  as  to  process  aqueous,  rather 
than  solid,  choline  diloride.  Petiboner 
argues  that  this  shipment  of  aqueous 
choline  chloride  (hereafter  the  "free 
shipment")  should  be  included  in  the 
fair  market  value  calculation  as  a  sale  at 
zero  price. 

DOC  Position — We  disagree.  In 
determining  if  the  free  shipment  was  a 
sale  at  zero  price,  we  looked  to  whether 
the  shipment  constituted  a  gift  or  non- 
commercial disposal.  By  the  terms  of  the 
contract  this  transaction  was  clearly 
not  a  gift.  Chinook  promised  to  provide 
the  first  shipment  free  if  the  customer 
converted  its  mill  to  aqueous  choline 
chloride  use.  Chinook  received  value  in 
exchange  for  the  free  shipment  in  that 
the  customer  agreed  to  change  its   • 
operations  to  accommodate  aqueous 
chohne  dilcHide.  Tlie  contractual  tenns 
reflect  Chinook's  business  judgment  of 
the  value  of  securing  the  customer's 
business.  Nor  was  the  shipment  a  non- 
commercial disposal.  Rather,  the 
agreement  to  ship  the  free  choline 
chloride  in  exdiange  for  conversion  of 
the  customer's  milt  was  part  and  parcel 
of  a  written  requirements  contract. 

Because  the  free  shipment  was 
integral  to  the  contract  as  a  whole,  we 
have  allocated  the  volume  of  the 
shipment  over  the  full  three-year  life  of 
the  contract.  We  determine  rtiis  to  be 
the  most  reasonable  treatment  of  the 
shipment,  since  Chinook  clearly 
contemplated  three  years  of  sales  at  the 
time  it  agreed  to  provide  the  first 
shipment  of  aqueous  choline  chloride  at 
no  charge. 

To  allocate  the  shipment  over  the  full 
life  of  the  contract,  we  first  di\ided  the 
poundage  of  the  fre  shipment  by  the 
estimated  total  amount  of  choline 
chloride  Chinook  expects  to  ship  to  the 
customer  pursuant  to  the  contract.  We 
calculated  this  estimated  total  by 
multiplying  the  average  number  of 
pounds  in  shipments  already  made 
during  the  first  year  by  the  number  of 
shipments  Chinook  plans  to  make  in  the 
three  years  of  the  contract.  We  then 
multiplied  the  resulting  percentage  by 
the  volume  of  each  shipment  (excluding 
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the  free  shipment)  made  during  the 
period  of  our  investigation,  which 
coincides  roughly  with  the  first  year  of 
the  contract.  The  result  was  an  amount 
of  choline  chloride,  in  pounds, 
representing  the  increment  to  be  added 
to  each  shipment  made  during  the 
investigation.  We  added  this  increment 
to  each  shipment  made  during  the 
period  of  our  investigation.  The  net 
effect  of  these  adjustments  is  to  reduce 
United  States  price  by  increasing  the 
number  of  pounds  of  choline  chloride 
shipped  in  the  investigatory  period,  thus 
reducing  the  price  per  pound. 

We  also  allocated  the  duty,  freight 
and  brokerage  attributable  to  the  free 
shipment  over  all  the  shipments 
expected  during  the  life  of  the  contract. 
We  calculated  the  amount  of  the 
increment  by  dividing  the  total  of  these 
expenses  by  the  estimated  number  of 
shipments  Chinook  expected  to  make 
pursuant  to  the  contract. 

This  resulted  in  equal  increments, 
which  we  deducted  from  United  States 
price  of  each  shipment  made  during  the 
period  of  our  investigation. 

We  will  continue  to  make  these 
adjustments  during  our  administrative 
reviews  over  the  next  two  years  of  the 
contract. 

Comment  2 — No  circumstance  of  sale 
adjustment  for  credit  should  be  made 
because  the  term  of  sale  in  both  markets 
are  identical  and  the  actual  customer 
payment  date  is  irrelevant.  Moreover, 
the  adjustment  claimed  is  insignificant 
and  should  be  disregarded. 

DOC  PosUion—The  claimed 
adjustment  amounts  to  .003  percent  of 
the  total  sales  value,  which  is 
insignificant  in  relation  to  the  value  of 
the  affected  transactions.  Therefore,  we 
have  disregarded  it  in  our  calculations. 
as  provided  by  §  353.23(a)  of  the 
Commerce  Regulations. 

Comment  3— ChinooV.  has  failed  to 
provide  any  information  concerning 
costs  incurred  in  maintaining  inventory 
during  the  investigatory  period.  Costs  of 
inventory  include  those  actual  costs  and 
implicit  credit  costs  incurred  in  holding 
inventory  in  warehouse. 

DOC  Position— The  Department 
included  in  its  determination  all  actual 
expenses  incurred  in  maintaining  the 
inventory.  The  Department  views  credit 
expense  as  that  expense  between  the 
company  and  an  unrelated  purchaser. 
Since  credit  expense  has  a  direct  effect 
on  the  sales  price  to  the  purchaser,  the 
Department  would  consider  the  full 
amount  of  the  credit  adjustment. 
Maintaining  inventory  does  not  involve 
credit  expense.  The  Department 
continues  the  policy  of  including  only 
those  costs  actually  incurred  by  a 


company  for  all  other  adjustments 
except  the  credit  adjustment. 

Comment  4 — Chinook  revised  its 
indirect  selling  expenses  at  verification. 
The  revised  indirect  selling  expense 
should  not  be  allowed  because  the 
information  was  not  properly  verified 
and  because  the  figures  were  taken  from 
profit  and  loss  statements  with  respect 
to  Chinook's  entire  business;  thus 
inflating  the  actual  expense  attributable 
to  choline  chloride.  Further,  since  the 
indirect  selling  expenses  are  incurred 
for  both  markets,  we  should  allocate 
these  expenses  to  each  market  and 
allow  only  that  portion  attributable  to 
home  market  sales  as  the  indirect  selling 
expense  amount. 

DOC  Position — In  its  response, 
Chinook  originally  listed  a  few  indirect 
selling  expenses  on  the  assumption  that 
they  would  only  be  allowed  up  to  the 
amount  of  U.S.  commissions  paid.  At 
vertification  we  dicovered  that  some 
sales  were  in  fact  exporter's  sales  price 
transactions,  at  which  point  Chinook 
made  an  accounting  of  all  indirect 
selling  expenses  attributable  to  choline 
chloride.  We  verified  these  expenses. 
The  allocation  made  for  indirect  selling 
expenses  was  related  to  each  market  as 
a  percentage  of  total  sales.  We  believe  it 
is  appropriate  to  apportion  the 
percentage  basis  indirect  selling 
expenses  to  each  market  on  the  basis  of 
sales  volume. 

Comment  5 — Sales  of  off-specification 
cereal  choline  chloride  are  not  in  the 
ordinary  course  of  trade,  and  are  not 
sales  of  such  or  sinjilar  merchandise  and 
should  be  disregarded  for  purposes  of 
the  foreign  market  value  determination. 

DOC  Position — We  agree.  We  have 
disregarded  these  off-specification  sales 
of  cereal  choline  chloride  in  calculating 
foreign  market  value  as  they  are  not  in 
the  ordinary  course  of  trade. 
Respondent's  Connments 

Comment  1  — The  free  shipment  of 
aqueous  choline  chloride  cannot  be 
categories  as  an  individually  negotiated 
sale.  Had  the  contract  been  breached 
Chinook  would  have  been  entitled  to  a 
proportionate  amount  of  the  value  of  the 
shipment.  Rather,  respondents  argue 
that  this  shipment  is  a  sample  for  testing 
purposes. 

DOC  Position— VJe  agree  that  this 
shipment  cannot  be  categorized  as  an 
individually  negotiated  sale.  However, 
we  cannot  classify  this  shipment  as  a 
sample  given  strictly  for  testing 
purposes.  There  is  no  documentation  in 
the  contract  stating  the  specific  purpose 
of  the  free  shipment,  nor  has  respondent 
supplied  other  documentation  to  support 
this  argument  as  we  requested.  We  also 
note  that  respondent  has  not  refuted 


arguments  that  the  volume  needed  for 
testing  is  far  less  than  the  quantity  of 
the  shipment,  and  that  the  shipment  was 
not  destroyed  but  was  incorporated  into 
useable  feed  products.  With  respect  to 
the  question  of  compensation  were  there 
a  breach  of  contract,  Chinook  provided 
us  with  no  documentation  to  support 
this  argument.  We  have  treated  this 
shipment  as  indicated  in  the  response  to 
Petitioner's  Comment  One. 

Comment  2 — Alternatively,  the 
Department  should  prorate  the  amount 
of  the  shipment  over  the  amount  of 
choline  chloride  shipped  pursuant  to  the 
contract. 

DOC  Position— We  agree  that  proper 
treatment  of  the  shipment  would  be  to 
allocate  the  amount  of  the  shipment 
over  the  period  of  the  contract.  At 
verificaiion  we  collected  invoices  of  all 
shipments  made  to  the  contract 
customer.  We  requested  and  received 
documentation  estim.iting  the  volume  of 
choline  chloride  expected  to  be  sold 
during  the  three-year  life  of  the  contract. 

To  allocate  this  shipment  over  the  life 
of  the  contract,  we  calcuLited  the 
average  increment  in  pounds  and  added 
this  amount  to  each  shipment.  We  also 
allocated  the  freight  expenses  and  duty 
charges  for  the  free  shipment  over  the 
estimated  shipments  in  this  contract. 
See  our  response  to  Petitioner's 
Comment  One. 

Comment  3 — At  verification 
Commerce  requested  and  received 
information  on  certain  expenses  which 
it  viewed  as  freight  expenses.  The 
respondent  claims  that  expenses 
incident  to  Chinook's  trailers  are 
indirect  selling  expenses,  and  as  such 
are  not  an  allowable  deduction  to  home 
market  and  United  States  price  because 
the  statute  permits  the  deduction  of 
indirect  expenses  only  where  they  are 
directly  related  expenses.  Chinook  has 
already  provided  all  directly  related 
expenses  of  the  shipments  it  made. 

DOC  Position — We  disagree  that 
these  charges  are  indirect  selling 
expenses.  Chinook  incurred  certain 
expenses  incident  to  the  trailers  it  owns, 
which  are  devoted  to  the  delivery  and 
pick  up  of  products.  These  expenses 
would  not  have  occurred  if  it  did  not 
have  a  segment  of  its  operation  devoted 
to  the  delivery  and  pick  up  of  products. 
On  the  contrary,  Chinook  would  pay  a 
common  carrier  for  its  trucking  services. 
The  common  carrier  would  incur  the 
same  expenses  as  those  we  have 
inclttded  in  our  calculation.  The  fact  that 
no  cost  savings  are  seen  by  Chinook 
when  a  common  carrier  is  contracted 
does  not  prove  that  these  expenses  are 
purely  administrative.  We  believe  that 
the  only  proper  way  of  assessing  the 
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true  value  of  a  freight  charge  is  to 
include  all  expenses  incident  to  the 
operation  of  shipping. 

To  calculate  this  expense,  we 
determined  the  total  expenses  of 
Chinook's  freight  operation  and 
allocated  that  amount,  on  the  basis  of 
total  pounds  shipped,  to  the  choline 
chloride  business.  This  gave  a  standard 
factor  of  cents  per  pound  to  apply  to  the 
quantity  of  each  shipment  of  choline 
chloride  except  shipments  in  which  a 
common  carrier  was  used. 

Comment  4 — If  these  indirect  selling 
expenses  are  included  in  the  price 
comparison,  there  is  no  limit  to  the 
range  of  indirect  selling  expenses  that 
Commerce  might  apply  to  direct  charges. 
Moreover,  if  this  becomes  the  rule  it 
should  apply  to  home  market 
adjustments  as  well  as  to  adjustments  to 
United  States  prices. 

DOC  Position — We  disagree  with 
respondents.  We  believe  that  there  is  a 
clear  distinction  between  indirect  selling 
expenses  and  the  expenses  incident  to 
the  operation  of  Chinook's  shipping 
segment.  If  we  are  to  identify  freight 
expenses  as  a  charge,  we  must  ascertain 
all  expenses  related  to  that  charge  as 
provided  for  in  section  772(d)f2)(A)  of 
the  Act.  If  we  were  to  ignore  the 
expenses  incurred  for  Chinook's 
shipping  operation  we  would  be 
understanding  the  freight  charge.  To  call 
these  expenses  indirect  selling  expenses 
does  not  take  into  account  that  these 
expenses  are  wholly  attributable  to 
freight.  Therefore,  we  believe  these  are 
properly  called  freight  expenses  and 
should  be  deducted  as  an  expense 
incident  to  bringing  the  merchandise 
from  the  place  of  shipment  in  Canada  to 
the  delivery  point  in  the  U.S.  (see 
section  772(d)(2)(A)  of  the  Act). 

Comment  5 — Even  if  indirect  selling 
expenses  were  added  to  Chinook's 
freight  cost.  Commerce's  proposed 
method  of  allocation  would  not  produce 
fair  results  because  of  certain  expenses 
incurred  during  the  period  of 
investigation  which  have  a  long-term 
benefit. 

DOC  Position — We  assume  that 
Chinook  is  an  ongoing  concern  and,  as 
such,  regularly  incurs  expenses  that  will 
not  be  completely  expensed  within  the 
period  of  our  investigation.  We  did  not 
make  an  exception  for  any  of  the  freight 
expenses  obtained  because  we  did  not 
view  any  of  them  as  capital  costs  to  be 
amortized  over  time  beyond  the  current 
accounting  period. 

Comment  6 — Cereal  choline  choloride 
sold  by  Chinook  in  the  home  market  is 
such  or  similar  to  cereal  choline  chloride 
sold  in  the  U.S.  Certain  off-specification 
cereal  choline  chloride  has  virtually  the 
same  physcial  characteristics  as  other 


cereal  choline  chloride,  and  its  end  use 
is  substantially  the  same  as  other  cereal 
choline  chloride.  Off-specification  cereal 
choline  chloride  is  sold  at  comparatively 
lower  prices  than  other  cereal  choline 
chloride;  however,  it  is  approximately 
equal  in  commercial  value  to  other 
cereal  choline  chloride. 

DOC  Position — We  disagree.  We  have 
disregarded  these  off-specification  sales 
of  cereal  choline  chloride  in  calculating 
foreign  market  value  as  they  are  not  in 
the  ordinarj'  course  of  trade. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  data  used  in 
reaching  this  determination  by  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  operations  and 
examination  of  accounting  records  and 
selected  documents  containing  relevant 
information. 

rrC  Notincation 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  directed  the  United  States 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  choline  chloride  from 
Canada. 

This  suspension  of  liquidation  applies 
to  all  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margin  is  as  follows: 
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This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
William  T.  Archey, 

Acting  Assistant  Secretary  for  Trade 
Administration. 

(FR  Doc  S4-Z464S  FiM  9-1 7 -M  8  45  am| 
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lA-412-012) 

Choline  Chloride  From  the  United 
Kingdom;  Rnal  Determination  of  Sales 
at  Not  Less  Than  Fair  Value 

AGENCY:  International  Trade 
Ad.ministration.  Import  Administration, 
Cdmmerce. 

action:  Notice. 

summary:  We  have  determined  that 
choline  chloride  from  the  United 
Kingdom  is  not  being  sold,  nor  is  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value.  We  have  notified  the 
United  States  International  Trade 
Commission  (ITC)  of  our  determination. 
We  found  de  minimis  margins  of  0.03 
percent  on  exports  of  the  subject 
merchandise  during  the  period  of 
investigation. 

EFFECTIVE  DATE:  September  18. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  D.  Johnston,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington,  D.C.  20230;  telephone: 
(202)  377-2239. 

Final  Detenninatioi] 

We  have  determined  that  choline 
chloride  from  the  United  Kingdom  is  not 
being  sold,  nor  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673d) 
(the  Act). 

We  found  that  the  foreign  market 
value  of  choline  chloride  from  the 
United  Kingdom  was  less  than  the 
United  States  price  on  almost  all  sales. 

Case  History 

On  November  15, 1983,  we  received  a 
petition  filed  by  Syntex  Agribusiness, 
Inc.,  Nutrifion  and  Chemical  Division 
(Syntex),  on  behalf  of  the  domestic 
manufacturers  in  the  United  States  of 
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choline  thloride.  In  accordance  with  the 
filing  requirements  of  {  353.38  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of 
choline  chloride  from  the  United 
Kingdom  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act  and  that  these  imports  are 
materially  injuring,  or  threaten  to  injure 
materially,  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  We  notified  the  ITC  of  our 
action  and  initiated  the  investigation  on 
December  5, 1983  (48  FR  56248).  On 
March  17, 1984,  we  were  informed  by 
the  ITC  that  there  is  a  reasonable 
indication  that  imports  of  choline 
chloride  from  the  United  Kingdom  are 
materially  injuring  a  United  States 
industry. 

An  antidumping  questionnaire  was 
presented  to  Imperial  Chemical 
Industries  PLC  (ICl),  the  only  known 
British  producer/exporter  on  December 
21, 1983.  We  received  the  response  on 
February  6. 1984.  On  February  9. 1984, 
petitioner  also  alleged  that  "critical 
circumstances"  exist,  as  defmed  in 
section  733(e)  of  the  Act.  Subsequently, 
we  received  additional  data  and 
explanations  directed  to  portions  of  the 
response  that  were  incomplete, 
inaccurate  or  unclear.  On  April  23, 1984, 
we  preliminarily  determined  that 
choline  chloride  from  the  United 
Kingdom  was  not  being  sold  in  the 
United  Slates  at  less  than  fair  value  (49 
PR  18345).  On  May  4, 1984,  we  received 
a  letter  from  petitioner  alleging  sales  at 
less  than  cost  of  production  and 
requesting  that  the  case  be  extended  to 
allow  for  this  investigation.  On  June  14. 
1984.  we  determined  that  there  was  a 
reasonable  basis  to  initiate  an 
investigation  to  determine  if  sales  at 
less  than  cost  of  production  existed.  On 
June  14, 1984.  we  postponed  the  final 
determination  to  September  12. 1984. 
We  received  the  cost  of  production 
response  on  July  11. 1984.  At  the  request 
of  the  petitioner,  we  held  a  hearing  on 
August  24, 1984,  to  allow  the  parties  an 
opportunity  to  address  the  issues  arising 
in  this  investigation. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  choline  chloride  which  is 
currently  classified  under  item  number 
439.5055  of  the  Tariff  Schedules  of  the       ■ 
United  States  Annotated  (1983) 
(TSUSA).  Pure  choline  chloride  is  a 
chemical  with  chemical  formula  of  CsHu 
CINO  and  a  molecular  weight  of  139.6. 
The  chemical  name  is  (2-hydroxyethyl) 
trimethlammonium  chloride.  Choline 


chloride  is  marketed  in  several  forms, 
including  but  not  limited  to.  a  solution  of 
70  percent  choline  chloride  in  water 
(aqueous  choline  chloride)  or  in 
potencies  of  50  or  60  percent  dried  on  a 
cereal  carrier. 

This  investigation  covers  the  period 
February  1, 1983,  through  November  30, 
1983. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  exporter's  sales  price 
of  the  subject  merchandise  to  represent 
the  United  States  price  for  the  sales  by 
ICI  because  the  merchandise  was  sold 
to  unrelated  purchasers  after  inportation 
into  the  United  States.  We  calculated 
the  exporter's  sales  price  for  ICI  based 
on  the  f.o.b.  delivered  unpacked  price  of 
liquid  choline  chloride.  We  made 
deductions  for  United  Kingdom  inland 
freight,  ocean  freight,  insurance,  loading 
charges.  United  Slates  inland  freight, 
document  fees,  outgoing  document  fees, 
import  duties,  brokerage,  and 
commissions  to  an  unrelated  sales 
agent.  We  also  made  deductions  for 
ICI's  credit  expenses  and  indirect  selling 
expenses  incurred  on  United  States 
sales. 

Foreign  Market  Value 

In  accordance  with  §  353.3  of  the 
Commerce  Regulations  (19  CFR  353.3) 
we  used  home  market  sales  for  the 
determination  of  foreign  market  value 
for  ICI.  Petitioner  alleged  that  sales  of 
choline  chloride  in  the  home  market 
were  at  prices  below  the  cost  of 
producing  choline  chloride.  We 
examined  production  costs,  which 
included  all  appropriate  costs  for 
materials,  conversion  from  solution  to 
dry  carrier,  and  general  expenses.  We 
found  that  ail  sales  of  choline  chloride 
were  made  at  or  above  the  cost  of 
production.  Therefore,  we  used  all  home 
market  sales  hsted  in  determining 
foreign  market  value.  We  calculated  the 
home  market  prices  on  the  basis  of 
delivered,  packed  prices  to  unrelated 
purchasers  in  the  United  Kingdom.  From 
these  prices  we  made  deductions  for 
inland  freight  and  insurance. 

We  made  a  deduction  for  credit 
expenses  in  accordance  with  §  353.15(a) 
of  the  Commerce  Regulations.  We  also 
made  adjustments  for  all  actual,  indirect 
selling  expenses  incurred  in  the  home 
market  up  to  the  amount  of  United 
States  sales  commissions  and  indirect 
selling  expenses  in  accordance  with 
§  353.15  of  the  Commerce  Regulations. 
We  made  adjustments  for  differences  in 
the  physical  characteristics  of  the 
merchandise  in  accordance  with 
§  353.16  of  the  Commerce  Regulations. 
We  made  adjustments  for  differences  in 


packing  costs  of  the  United  States  and 
home  market. 

Negative  Detenmiiiatioo  of  Critical 
Circumstances 

Counsel  for  petitioner  alleged  that 
imports  of  choline  chloride  from  the 
United  Kingdom  present  "critical 
circumstances."  Since  this  final 
determination  is  negative,  this  question 
is  moot. 

Petitioner's  Comments 

Comment  1 — The  International  Trade 
Administration  (ITA)  must  deduct  both 
commissions  and  any  selling  expenses 
incurred  by  Karl  O.  Helm  (Helm),  ICI's 
United  States  selling  agent,  from  the 
United  States  price.  In  accordance  with 
section  771(13)  of  the  Act,  Helm  is  the 
"exporter"  for  purposes  of  computing 
United  States  price  because  it  is  ICI's 
selling  agent.  Section  772(e)  of  the  Act 
therefore  requires  us  to  deduct  the 
indirect  selling  expenses  incurred  by 
Helm,  as  well  as  Helm's  commission.  It 
is  irrelevant  that  ICI  paid  Helm  a 
commission  and  did  not  reimburse  Helm 
for  all  its  expenses,  since  the  Act 
requires  us  to  deduct  both  commissions 
and  expenses  generally  incurred  in 
selling  in  the  United  States. 

DOC  Position — The  purpose  of  a 
commission  to  an  unrelated  sales  agent 
is  to  supply  that  agent  with  necessary 
funds  for  that  agent's  operation  and 
profit.  The  indirect  selling  expenses 
given  in  the  response  are  the  expenses 
that  the  agent  covers  and  are  subsumed 
by  the  commission.  In  this  case  Hebn's 
commission  was  greater  than  its  indirect 
selling  expenses;  therefore,  we  have 
only  allowed  the  commission  amounts 
as  a  deduction  from  United  States  price 
as  is  consistent  with  longstanding 
Departmental  practice. 

Comment  2 — Certain  expenses 
(document  fees,  outgoing  document  fees, 
handling,  outgoing  handling,  and 
financing  expenses)  were  mentioned  in 
the  verification  report,  but  were  not 
included  in  the  ICl  questionnaire 
response. 

DOC  Position — We  included  all  these 
expenses  in  our  calculation  of  United 
States  price.  The  handling  charge  was 
the  brokerage  charge  in  the  response. 
The  outgoing  handling  charge  was  the 
loading  charge  in  the  response. 
Document  fees,  outgoing  document  fees 
and  financing  expenses  were  not 
included  in  the  response  but  have  been 
included  in  our  final  calculation  because 
t.hpse  expenses  were  discovered  at 
verification. 

Comment  3 — ICI  has  not  reported  its 
(as  opposed  to  Helm's)  United  States 
selling  expenses. 
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DOC  Position— The  purpose  of  ICI 
maintaining  a  sales  agent  is  to  have  the 
agent  perform  the  functions  of  selling  In 
the  United  States.  Helm  bears  general 
selling  expenses,  while  ICI  pays  all 
other  selling  expenses.  ICI  has  reported 
and  we  have  verified  all  the  expenses 
ICI  pays  in  connection  with  United 
States  sales. 

Comment  4 — The  claim  for  U.K. 
inland  freight  on  United  States  sales  is 
erroneous  in  that  it  is  based  on  a 
statement  made  by  ICI  officials  at 
verification  that  rented  trucks  "could" 
make  two  trips  a  day.  The  expense 
might  be  twice  as  great  if  two  trips  a 
day  were  not  made. 

DOC  Position — We  reviewed  the 
invoices  obtained  at  verification  to 
substantiate  this  claim,  and  found  that 
all  of  the  shipments  of  choline  chloride 
from  the  plant  to  sea  port  were  double 
shipments,  except  one  shipment  that 
listed  three  loads  and  another  that  listed 
a  shipment  of  choline  chloride  from  the 
sea  port  to  the  plant  and  on  to  another 
destination.  We  verified  the  number  of 
trips  made  per  day  to  be  at  least  two. 
Therefore,  the  expense  obtained  for  U.K. 
inland  freight  on  United  States  sales  is 
accurate. 

Comment  5 — ICI  failed  to  report 
insurance  expenses  on  home  market 
shipments  of  choline  chloride  destined 
for  sale  in  the  United  States. 
Accordingly,  no  adjustment  for 
insurance  on  home  market  shipments 
should  be  allowed. 

DOC  Position — We  verified  that  all 
ICI  domestic  shipments  were  insured  on 
a  tonnage  basis.  However,  respondent 
did  not  account  for  insurance  expenses 
on  all  domestic  shipments.  Specifically. 
ICI  did  not  claim  insurance  expenses  on 
either  the  domestic  freight  portion  of 
U.S.  shipment  or  on  some  domestic 
shipments  from  plant  to  converter.  If  we 
were  to  make  additional  allowances  for 
insurance  expenses  on  both  shipments 
for  U.S.  sales  and  domestic  shipments 
from  plant  to  converter,  the  net  result 
would  be  inconsequential.  Therefore,  we 
have  allowed  the  insurance  expenses  as 
claimed  in  the  response. 

Comment  6— The  ITA  failed  to  verify 
ICI's  reported  expenses  for  United 
States  inland  freight. 

DOC  Position — We  disagree.  We 
obtained  copies  of  sales  and  shipping 
invoices,  checks  of  payment,  freight 
invoices,  customer  sales  ledgers,  and 
journal  entries  for  representatives  sales 
at  the  verification. 

Comment  7 — Petitioner  argues  that 
ITA  should  have  based  its  calculation  of 
foreign  market  value  entirely  upon 
certain  sales  of  liquid  choline  chloride  in 
the  U.K.  According  to  petitioner, 
because  the  merchandise  involved  in 


these  home  market  sales  was  identical 
to  the  merchandise  sold  to  the  United 
States,  section  771(16)  of  the  Act 
requires  ITA  to  use  these  sales  before 
resorting  to  comparisons  of  similar 
merchandise.  Petitioner  claims  that  it  is 
irrelevant  that  the  quantity  of  liquid 
choline  chloride  sold  in  the  U.K.  is 
small.  Alternatively,  petitioner  argues 
that  ITA  must  include  home  market 
sales  of  Uquid  choline  chloride  along 
with  sales  of  dry  choline  chloride  in  its 
calculation  of  foreign  value. 

DOC  Position — We  disagree.  The 
liquid  choline  chloride  sold  in  the  U.K.  is 
not  identical  to  that  sold  in  the  United 
States.  The  liquid  choline  chloride  sold 
in  the  U.K.  is  a  75  percent  solution, 
whereas  the  liquid  choline  chloride  sold 
in  the  U.S.  is  a  70  percent  solution. 
Moreover,  even  if  the  liquid  choline 
chloride  sold  in  the  U.K.  were  identical. 
we  could  not  use  those  sales  as  the 
basis  for  calculating  foreign  market 
value.  In  order  to  be  used  as  the  basis 
for  foreign  market  value,  merchandise 
not  only  must  be  "such  or  similar"  to  the 
merchandise  sold  in  the  United  States:  it 
also  must  be  sold  in  sufficient  quantities 
so  as  to  form  a  viable  market  for 
comparison  purposes.  In  this  case,  the 
sales  of  liquid  choline  chloride  in  the 
U.K.  amounted  to  only  0.05  percent  of  all 
home  market  sales  of  choline  chloride. 
This  amount  is  too  small  to  constitute 
the  sort  of  viable  market  required  by  the 
antidumping  law. 

As  for  including  sales  of  liquid  choline 
chloride  along  with  sales  of  dry  choline 
chloride  in  the  calculation  of  foreign 
market  value,  the  volume  of  the  sales  of 
liquid  choline  chloride  was  so  small  as 
to  have  an  insignificant  effect  on  the 
calculation  of  foreign  market  value.  In 
view  of  this  fact  and  the  broad 
discretion  ITA  possesses  in  fair  value 
investigations,  we  determined  to  ignore 
the  inconsequential  home  market  sales 
of  liquid  choline  chloride. 

Comment  8 — Use  of  a  single  weighted- 
average  foreign  market  value  is 
improper  because  substantial  time  lags 
between  bulk  exports  from  ICI  to  its 
selling  agent  in  the  United  States  could 
mask  apparent  dumping.  Rather,  at  least 
three  foreign  market  values, 
corresponding  to  the  three  dates  of 
exportation,  should  be  calculated  for  the 
determination  of  sales  at  less  than  fair 
value.  By  calculating  three  separate 
foreign  market  values.  Commerce  will 
account  for  sales  at  less  than  fair  value 
taking  place  in  one  or  more  portions  of 
the  period  under  review. 

DOC  Position — The  Department  only 
calcuates  individual  home  market 
values  in  a  fair  value  investigation  when 
there  are  significant  price  variations  on 
home  market  sales  during  the 


investigative  period.  As  this  is  not  the 
case  in  this  investigation,  we  have 
calculated  a  single  weighted-average 
home  market  price  for  the  period  of 
investigation  in  accordance  with 
S  353.20  of  the  Commerce  Regulations. 

Comment  *— The  ITA  should 
determine  separate  foreign  market 
values  for  silica  and  cereal  choline 
chloride,  because  they  are  different 
products  as  seen  by  the  significant 
differences  in  conversion  costs  and 
respondent's  argument  that  they  are 
different  in  terms  of  use  and  component 
materials. 

DOC  Position— The  Department 
considers  both  silica  and  cereal  choline 
chloride  as  similar  merchandise.  We  do 
not  view  the  reported  differences  in 
conversion  costs  as  significant  in  this 
determination.  Furthermore,  the 
respondent  has  not  said  that  the  two 
products  are  different  in  terms  of  use 
and  component  materials.  The 
respondent  has  only  indicated  that  the 
cereal  type  is  more  similar  in  usage  and 
component  materials. 

Comment  10 — The  adjustment  for 
physical  differences  in  the  merchandise 
was  improper  because  the  conversion 
costs  cannot  be  reconciled  with  the  cost 
of  production  information.  The 
verification  report  shows  that  the  solid 
support  costs  in  the  cost  of  production 
response  are  less  than  the  amounts  set 
forth  in  the  original  questionnaire 
response.  Further,  ICI  paid  import  duties 
on  raw  materials  used  for  dry  choline 
chloride  while  no  accounting  was  made 
for  duties  refunded  on  dry  chohne 
chloride  shipments  to  third  countries. 

DOC  Position — The  two  responses  do 
coincide  with  each  other,  lending  further 
strength  to  the  accuracy  of  each.  With 
respect  to  the  solid  support  cost 
mentioned  by  petitioner,  the  amounts 
checked  were  individual  invoices  within 
the  period  of  investigation.  We  only 
verified  aggregate  amounts  and  checked 
individual  items  claimed  within  the 
aggregate  amount  to  verify  the  validity 
of  the  expense  and  to  check  its 
acciu-acy.  In  this  case,  we  found  a  valid 
audit  trail  for  expenses  and  closely 
comparable  expenses  of  the  individual 
exense  checked  to  the  aggregate  amount 
seen  in  the  response.  Finally,  the  fact 
that  no  duty  refunds  were  reported  in 
the  conversion  cost  of  home  market 
sales  of  dry  choline  chloride  is  proper. 
Duty  refunds  given  for  dry  choline 
chloride  sold  to  third  countries  would 
properly  go  to  reduce  the  cost  of  the 
product  being  shipped  to  the  foreign 
country  and  not  that  of  home  market 
sales.  In  light  of  the  foregoing,  we 
determine  that  the  conversion  cost  given 
in  Id's  original  questionnaire  response 
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Is  accurate  and  verified  for  use  in  our 
final  determination  of  foreign  market 
value. 

Comment  11 — The  adjustment  for 
differences  in  credit  expenses  was 
improper.  ICI  based  the  adjustment  on 
Helm's  receipt  of  payment  from  the 
ultimate  customer  rather  than  on  IQ's 
receipt  of  payment  from  Helm.  Second, 
the  verification  report  states  that  ICI 
1982/1983  credit  costs  were  not 
available  and  1984  costs  were  used. 
Finally,  ICI  could  not  provide 
documentation  to  substantiate  the  short- 
term  borrowing  rate.  Therefore,  the 
claimed  credit  adjustment  should  be 
denied. 

DOC  Position — We  agree  that  the 
proper  basis  for  calculation  of  credit 
expense  is  fi^m  date  of  sale  to  ICI's 
receipt  of  payment  and  that  the  interest 
rate  given  to  us  was  unacceptable.  We 
cannot  accept  Helm's  receipt  of  payment 
as  the  basis  for  calculation  of  credit 
expenses,  as  respondent  suggests, 
because  Helm  is  unrelated  to  ICI.  We 
recalculated  the  United  States  credit 
expense  by  taking  the  total  time  ICI  was 
incurring  credit  expenses  due  to  the 
merchandise  being  sold  but  not  having 
received  funds.  We  used  the  date  of 
shipment  in  the  United  States  to  date  of 
repayment  to  ICI  to  determine  the  length 
of  the  credit  period.  We  used  a  short- 
term  interest  rate  as  calculated  from  ICI 
financial  statements  and  derived  a  total 
interest  expense  to  be  divided  by  total 
sales  to  be  used  in  the  credit 
adjustment 

Comment  12— The  ITA  must  correct 
errors  found  during  its  home  market 
sales  verification.  These  errors  occurred 
on  inland  freight,  insurance,  packing  and 
general,  selling  and  administrative 
expenses  (G.  S  &  A).  The  fi-eight  rate  for 
the  home  market  did  not  correspond 
with  the  actual  costs  incurred  and 
should  be  denied  in  its  entirety. 
Insurance,  even  though  a  de  minimis 
deduction,  should  be  denied  because  it 
is  paid  to  a  related  company.  Packing 
costs  involved  a  pallet  cost  which  is  a 
general  overhead  cost.  Even  if  pallet 
costs  are  allowed,  the  amount  claimed 
should  be  reduced  by  the  amount  seen 
at  verification.  No  documentation  was 
provided  to  establish  the  amount  of  G.  S 
&  A  expenses  attributable  to  choline 
chloride  sales.  No  breakdown  of  the 
component  charges  of  G,  S  &  A  was 
made  and  the  verification  report  amount 
is  inconsistent  with  the  original 
submission. 

DOC  Position — We  recognize  that  ICI 
is  a  large  business  which  uses  many 
economies  of  scale  in  its  daily 
operation.  This  is  the  case  with  its  home 
frt-tfjht  expenses.  We  verified  the 
expenses  claimed  since  the  system 


established  to  handle  any  shipment  was 
constructed  in  such  a  way  that  the  most 
economical  (best  overall  rate)  shipper 
(preferred)  was  used  if  available.  Many 
shippers  bid  haulage  rates  for  different 
quantities  to  various  destinations.  ICI 
analyzes  all  rates,  quantities  and 
locations  and  designates  a  preferred 
shipper  for  each  route.  ICI  then  makes  a 
chart  for  all  ICI  domestic  shipping  using 
all  the  shippers  and  their  bids  to  various 
destinations,  noting  the  preferred 
shippers.  These  preferred  shippers'  rates 
were  used  to  quantify  freight  costs  in  the 
response.  The  verification  report  states 
that  there  was  one  occasion  when  the 
preferred  carrier  was  not  used  and 
another  shipper  carried  that 
merchandise.  In  that  shipment,  the  costs 
of  the  other  shipper  were  slightly  lower 
than  the  costs  of  the  preferred  shippper 
for  that  quantity. 

We  did  verify  actual  expenses  in 
accordance  with  the  chart  that  was  used 
to  construct  the  response  amounts  for 
freight,  and  saw  that,  except  in  one 
instance  mentioned  above  when  the 
chart  listed  preferred  shippers  rates  for 
any  given  shipment,  they  were  in  fact 
the  lowest  rates.  In  light  of  this,  we 
consider  these  expenses  fully  verified. 

We  treated  the  insurance  claimed  as 
noted  in  DOG  position  in  Comment  5. 

We  have  allowed  a  deduction  for 
pallet  costs  as  verified  because  pallets 
are  a  material  cost  of  packing.  TTie  fact 
that  a  material  is  reuseable  does  not 
mean  that  no  cost  is  attributable  to  that 
material.  The  verification  report  shows 
that  the  average  cost  of  the  pallet  per 
trip  was  used  in  the  packing  cost 
calculation. 

Comment  /J— The  ITA  should  reject 
the  cost  of  production  response  and 
used  the  best  information  available — 
i.e.,  petitioner's  cost  of  production 
information — to  construct  a  value  for 
home  market  sales. 

DOC  Position— Section  776(a) 
requires  us  to  use  the  "best  information 
available  "  to  us  as  the  basis  of  our 
determination  if  we  are  unable  to  verify 
the  accuracy  of  the  information 
submitted.  Section  776(b)  requires  us  to 
use  the  "best  information  otherwise 
available"  if  "a  party  of  any  other 
person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  We  were  able  to  verify 
the  accuracy  of  all  information 
repondents  submitted  to  use  for  use  in 
this  final  determination.  Further,  all 
information  was  submitted  timely  and  in 
the  form  requested.  We  see  no  reason  to 
reject  the  verified  response. 


Respondent's  Comment 

Comment  1 — The  credit  period  in  the 
United  States  is  properly  measpred  from 
the  date  of  extension  of  credit  to  the 
unrelated  United  States  customer  to 
repayment  by  such  customer  to  Helm. 

DOC  Position — Because  Helm  is 
unrelated  to  ICI,  we  do  not  consider  the 
date  that  payment  is  made  to  Helm  a 
proper  basis  for  calculating  credit 
extended  by  ICI.  This  is  consistent  with 
our  longstanding  practice  (see  DOC 
position  for  petitioners  comment  11). 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  data  used  In 
reaching  this  determination  by  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacuturer's  operations  and 
examination  of  accounting  records  and 
selected  documents  containing  relevant 
information. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination. 

This  determination  is  being  published 
to  pursuant  to  section  735(d)  of  the  Act 
(19U.S.C.1673(d)). 
William  T.  Arcbey, 

Acting  Assistant  Secretary  for  Trade 
A  dministration. 

|FR  Doc.  64-24046  Filed  9-17-84:  8:45  ami 
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[C-S80-403] 

Cold-Rolled  CartMn  Steel  Flat-Rolled 
Products  From  Korea;  Preliminary 
Affirmative  Countervailing  Duty 
Determination;  and  Carbon  Steel 
Structural  Shapes  From  Korea; 
Preliminary  Negative  Countervailing 
Duty  Determination 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of  cold- 
rolled  carbon  steel  fiat-rolled  products. 
The  estimated  net  subsidy  is  3.81 
percent  ad  valorem.  We  also 
preliminarily  determine  that  no  benefits 
which  constitutes  subsidies  within  the 
meaning  of  the  Act  are  being  provided 
to  manufacturers,  producers  or 
exporters  in  Korea  of  carbon  steel 
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structural  shapes.  The  estimated  net 
subsidy  is  de  minimia,  and  therefore 
our  preliminary  determination  is 
negative.  Accordingly,  we  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  cold-rolled 
carbon  steel  flat-rolled  products  from 
Korea  which  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  bond  on  cold-rolled  carbon 
steel  flat-rolled  products  in  the  amount 
equal  to  the  estimated  net  subsidy.  If 
these  investigations  proceed  normally, 
we  will  make  our  final  determinations 
by  November  26,  1984. 
EFFECTIVE  DATE:  September  18,  1984 
FOR  FURTHER  INFORMATION  CONTACT 
Barbara  Tillman,  Rick  Herring,  Tom 
Bombelles,  or  Vincent  Kane,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  D.C.  20230;  telephone: 
(202)377-1785:  377-0187;  377-3174;  or 
377-5414. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinations 

Based  upon  our  investigations,  we 
preliminarily  determine  that  the 
following  programs  confer  subsidies  on 
the  products  under  investigation: 

•  Export  Financing  under  the  Export 
Financing  Regulations. 

•  Long-term  Loans  Provided  Through 
the  National  Investment  Fund. 

•  Government  Equity  Infusions  into 
POSCO. 

•  Special  Depreciation  under  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption". 

•  Tax  Incentives  for  Exporters  under 
Articles  22,  23,  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption". 

•  Import  Duty  Deferrals  under  Article 
36  of  the  Customs  Act  of  Korea. 

•  Reductions  in  Port  Charges. 

•  Tariff  Reductions  on  Plant  and 
Equipment  under  Article  28  of  the 
Customs  Act  of  Korea. 

For  cold-rolled  carbon  steel  flat-rolled 
products,  we  estimate  the  net  subsidy  to 
be  3.81  percent  ad  valorem.  Therefore, 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  cold-rolled 
carbon  steel  flat-rolled  products.  The 
estimated  net  subsidy  for  carbon  steel 
structural  shapes  is  0.40  percent  ad 
valorem  which  is  de  minimis.  Therefore, 


with  respect  to  carbon  steel  structural 
shapes,  we  preliminarily  determine  that 
there  is  no  reason  to  believe  or  suspect 
that  certain  beneBta  constituting 
subsidies  within  the  Act  are  being 
provided  to  manufacturers,  producers, 
or  exporters. 

Case  History 

On  June  18, 1984,  we  received  a 
petition  from  United  States  Steel 
Corporation  filed  on  behalf  of  the 
carbon  steel  structural  shapes  and  cold- 
rolled  carbon  steel  flat-rolled  products 
(shapes  and  sheet)  industries.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  our  Regulations  (19  CFR 
355.26).  petitioner  alleged  that 
manufacturers,  producers,  or  exporters 
in  Korea  of  shapes  and  sheet  receive, 
directly  or  indirectly,  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S,  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  July  3, 1984,  we  initiated 
investigations  (49  FR  28294).  We  stated 
that  we  expected  to  issue  preliminary' 
determinations  by  September  11. 1984. 

Since  Korea  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  injury 
determinations  are  required  for  these 
investigations.  On  August  2, 1984,  the 
U.S.  International  Trade  Commission 
(ITC)  determined  that  there  is  a 
reasonable  indication  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S,  industry  (49  FR  26648) 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  Korea  at  its  embassy  in 
Washington,  DC.  on  July  13  and  July  23, 
1984.  On  August  17,  August  20  and 
August  21,  we  received  replies  to  these 
questionnaires.  On  August  20,  we 
presented  a  second  supplemental 
questionnaire  to  the  government  of 
Korea.  We  received  a  response  to  this 
questionnaire  on  August  31.  We 
received  another  supplemental  response 
on  September  4.  On  July  19.  August  31. 
and  September  5,  the  petitioner 
submitted  additional  information 
concerning  the  alleged  subsidies.  This 
information  has  been  taken  into 
consideration  in  these  preliminary 
determinations. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  carbon  steel 
stuructural  shapes  and  cold-rolled 
carbon  steel  flat-rolled  products.  The 
term  "carbon  steel  structural  shapes" 
covers  hot-rolled,  forged,  extruded,  or 


drawn,  or  cold-formed  or  cold-finished 
carbon  steel  angles,  shapes,  or  sections, 
not  drilled,  not  punched,  and  not 
otherwise  advanced,  and  not 
conforming  completely  to  the 
specifications  given  in  the  headnotes  to 
Schedule  6.  Part  2.  Subpart  B  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  for  blooms,  billets, 
slabs,  wire  rods,  plates,  sheets,  strip, 
wire,  rails,  joint  bars,  tie  plates,  or  any 
tubular  products  set  forth  in  the  TSUSA, 
having  a  maximum  cross-sectional 
dimension  of  3  inches  or  more,  at 
currendy  provided  for  in  items  009.8005. 
609.8015,  609.8035,  609.8041,  or  609.8045 
of  the  TSUSA.  Such  products  are 
generally  referred  to  as  structural 
shapes. 

The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  the 
following  cold-rolled  carbon  steel 
products:  Cold-rolled  carbon  steel  flat- 
rolled  products  are  flat-rolled  carbon 
steel  product  whether  or  not  corrugated 
or  crimped;  whether  or  not  painted  or 
varnished  and  whether  or  not  pickled: 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal;  over  12  inches  in 
width,  and  0.1875  or  more  in  thickness: 
as  currently  provided  for  in  item 
607.8320  of  the  TSUSA:  or  over  12  inches 
in  width  and  under  0.1875  inch  in 
thickness  whether  or  not  in  coil;  as 
currently  provided  for  in  items  607.8350, 
607.8355,  or  607.8360  of  the  TSUSA. 

There  are  three  Korean  producers  of 
cold-rolled  carbon  steel  flat-rolled 
products  that  exported  to  the  United 
States  during  the  period  of  investigation: 
Pohang  Iron  and  Steel  Company 
fPOSCO),  Dongjin  Steel  Company 
(Dongjin)  and  Union  Steel 
Manufacturing  Company  (Union),  in 
addition,  six  trading  companies 
exported  cold-roiled  carbon  steel  flat- 
rolled  products  to  the  United  States 
during  the  period  of  investigation: 
Hyundai  Corporation.  Kukje-ICC 
Corporation,  Sunkyong  Limited. 
Samsung  Company,  Ltd..  Daewoo 
Corporation  and  Hyosung  Corporation. 
Inchon  Iron  ft  Steel  Company  (Inchon)  is 
the  only  producer  of  carbon  steel 
structural  shapes  that  exported  to  the 
United  States  during  the  period  of 
investigation.  Of  the  trading  companies. 
only  Hyundai  Corporation  exported 
carbon  steel  structural  shapes  to  the 
United  States  during  the  period  of 
investigation. 

.Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
general  principles  applied  to  the  facU  of 
the  current  investigations.  These  general 
principles  are  described  in  detail  in  the 
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"Subsidies  Appendix"  to  the  "Final 
Afiinnative  Countervailing  Duty 
Determination  and  Order.  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina"  published  in  the  Federal 
Register  on  April  26. 1984  (49  FR  18006). 
For  purposes  of  these  preliminary 
determinations,  we  are  calculating 
country-wide  rates.  The  period  for 
which  we  are  measuring  subsidization  is 
the  1983  calendar  year  which 
corresponds  to  the  most  recent  fiscal 
year  for  each  of  the  Korean  producers 
and  exporters. 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  rigorous  verification.  If  the 
response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determinations. 

Petitioner  alleges  that  POSCO  is  both 
unequityworthy  and  uncreditworthy. 
Although  we  did  not  initate  on  these 
specific  allegations,  we  did  request 
information  in  our  questionnaries  in 
order  to  review  these  allegations  in 
accordance  with  the  guidelines  set  out 
in  the  Subsidies  Appendix.  Even  though 
government  equity  infusions  into 
POSCO  were  found  in  the  1982  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Korea  (47  FR  57535)  not  to  be  on 
terms  inconsistent  with  commercial 
considerations,  our  standards  have  been 
revised  by  the  Subsidies  Appendix,  and, 
thus,  we  must  reexamine  these 
allegations  in  these  investigations. 
We  have  consistently  held  that 
government  provision  of  equity  does  not 
perse  confer  a  subsidy.  Government 
equity  purchases  bestow  contervailable 
benefits  only  when  they  occur  on  terms 
inconsistent  with  commercial 
considerations.  When  there  is  no 
market-determined  price  for  equity,  it  is 
necessary  to  determine  whether  the 
company  is  a  reasonable  conwnercial 
investment.  POSCO's  shares  are  not 
publicly  traded;  therefore,  we  must 
determine  whether  POSCO  is 
equityworthy.  To  make  this  preliminary 
determination,  we  reviewed"and 
assessed  POSCO's  financial  statements 
from  1972  through  1983.  We  also 
examined  studies  submitted  by  the 
government  of  Korea.  In  analyzing  the 


financial  statements,  we  considered  the 
information  from  the  viewpoint  of  an 
investor.  Accordingly,  the  Department 
considered  accounting  principles  and 
practices,  the  accounting  methods 
employed  by  the  company,  and  the 
impact  of  such  methods  on  company's 
overall  financial  results.  After  taking 
into  consideration  the  accounting 
practices  and  methods,  we  examined  the 
following  ratios: 

•  Rate  of  return  on  equity; 

•  Debt  to  tangible  net  worth; 

•  Percent  of  foreign-denominated 
debt; 

•  Cash  flow  to  principal  repayment; 
and 

•  Current  ratio. 

Based  on  our  review  of  POSCO's 
financial  statements  and  the  responses 
by  both  POSCO  and  the  government,  we 
preliminarily  determine  that  the 
government's  equity  infusions  into 
POSCO  were  on  terms  inconsistent  with 
commercial  considerations  from  1978 
through  1980. 

With  respect  to  the  allegation  that 
POSCO  is  uncreditworthy,  we 
preliminarily  determine  that  POSCO  has 
been  and  continues  to  be  creditworthy. 
In  making  this  determination,  we 
focused  on  the  ability  of  the  company  to 
meet  its  interest  obligations.  In  addition, 
an  important  measure  of 
creditworthiness  is  whether  foreign 
lenders  are  lending  significant  amounts 
of  funds  to  the  company.  Accordingly, 
we  also  examined  the  percentage  of 
POSCO's  outstanding  loans  that  are 
foreign  loans. 

Based  upon  analysis  to  date  of  the 
petition,  the  additional  information  filed 
by  petitioner  and  the  responses  to  our 
questionnaries,  we  preliminarily 
determine  the  following: 

1.  Programs  Preliminarily  Determined  to 
Confer  Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufactures,  producers,  or  exporters  in 
Korea  of  shapes  and  sheet  under  the 
following  programs; 

A.  Short-Term  Export  Financing  Under 
the  Export  Financing  Regulations 

Petitioner  alleges  that  the  producers 
and  exporters  in  Korea  of  shapes  and 
sheet  receive  preferential  short-term 
export  financing  under  the  following 
programs: 

•  Export  Loans  under  the  1972 
Regulations  for  Export  Financing. 

•  Export  Loans  provided  under  the 
Foreign  Trade  Act. 

•  Deferred  Payment  Export  Loans. 

•  Preferential  Exchange  Rates  for 
Export  Loans^ased  on  Letter  of  Credit. 


According  to  the  response  of  the 
government  of  Korea,  short-term  export 
financing  is  authorized  through  the 
Export  Financing  Regulations.  These 
Regulations,  which  were  promulgated  by 
the  Monetary  Board  in  1972.  were  last 
amended  in  November  1983.  The  Bank 
of  Korea  establishes  the  guidelines  for 
the  implementation  of  these  regulations 
and  the  commercial  banks  administer 
the  export  financing  program. 

Eligibility  for  short-term  export 
financing  is  limited  to  the  following: 

•  Exporters  in  receipt  of  letters  of 
credit; 

•  Exporters  concluding  documents  of 
acceptance  or  documents  against 
payment  contracts; 

•  Exporters  purchasing  local  supplies; 

•  Exporters  stockpiling  raw  materials; 

•  Exporters  with  certificates  based  on 
past  export  performance; 

•  Producers  of  raw  materials  for 
export;  and 

•  Companies  awarded  domestic 
projects  based  on  international  public 
tender. 

The  maximum  term  of  short-term 
export  loans  is  90  days.  These  loans, 
unlike  short-term  domestic  financing, 
cannot  be  rolled-over. 

Prior  to  June  28, 1982,  short-term 
export  loans  provided  under  the  Export 
Financing  Regulations  were  charged  a 
lower  interest  rate  than  short-term 
domestic  loans.  From  June  28, 1982  until 
January  23. 1984,  the  Monetary  Board 
established  a  uniform  rate  of  10  percent 
for  both  export  and  domestic  short-term 
financing  provided  by  commercial 
banks.  Since  January  1984,  the  Monetary 
Board  has  been  liberalizing  the  interest 
rate  structure  by  allowing  banks  to  lend 
at  lower  than  the  uniform  rate 
depending  on  the  creditworthiness  of 
the  company.  The  interest  rate  in  effect 
during  the  period  for  which  we  are 
measuring  subsidization  was  10  percent 
for  short-term  export  loans. 

In  order  to  determine  whether  short- 
term  export  financing  under  the  Export 
Financing  Regulations  provides  benefits 
which  constitute  export  subsidies  to  the 
producers  and  exporters  of  shapes  and 
sheet,  we  must  compare  the  10  percent 
rate  to  the  appropriate  benchmark.  As 
specified  in  the  Subsidies  Appendix,  the 
benchmark  for  short-term  loans  is  the 
most  appropriate  national  average 
commercial  method  of  short-term 
financing.  Petitioner  argues  that  the 
unofficial  money  (or  curb)  market 
establishes  the  appropriate  market 
interest  rate.  The  government  of  Korea's 
response  contends  that  short-term  loans 
from  Korean  commercial  banks 
represent  the  most  comparable 
commercial  financing.  Based  upon  our 
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review  and  analysis  of  information 
submitted  by  both  petitioner  and 
respondents  and  upon  our  research  of 
the  credit  and  interest  rate  structure  in 
Korea,  we  preliminarily  determine  that 
the  most  appropriate  national  average 
commercial  rate  consists  of  a  weighted- 
average  of  the  interest  rates  charged  by 
all  sources  of  short-term  commercial 
financing  in  Korea.  These  sources 
include:  commercial  banks,  financing 
companies,  commercial  paper  and  the 
curb  market.  Using  a  weighted-average 
is  comparable  to  what  we  did  in  our 
final  affirmative  determination  in  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina  (49  FR  18006). 
in  which  we  determined  that  a 
weighted-average  of  the  regulated  and 
unregulated  interest  rates  best 
pppresenfed  the  national  average 
commercial  rate. 

We  did  not  select  the  curb  market  as 
the  sole  source  for  our  benchmark 
because,  contrary  to  petitioner's 
allegations,  the  curb  market  was  not  the 
"normal"  source  of  commercial  funds  for 
mar.y  Korean  companies  and  cannot  be 
construed  as  a  "national  average." 
Although  the  information  provided  by 
petitioner  establishes  that  use  of  the 
curb  market  is  not  limited  to  small  and 
high-risk  firms  and  that  nearly  all 
Korean  firms  borrow  on  the  curb  market 
at  least  occasionally,  the  evidence  does 
nut  show  that  it  is  the  dominant  or 
normal  source  of  funds  for  most 
companies.  Indeed,  to  the  contrary,  the 
evidence  suggests  that  the  importance  of 
the  curb  market  is  declining.  Most  firms 
normally  would  go  to  commercial  banks 
or  to  foreign  capital  markets  for 
financing.  They  would  use  the  curb 
market  only  occasionally  and  generally 
for  very  short  periods  when  they  had  a 
pressing  liability  and  were  temporarily 
unable  to  get  access  to  standard 
commercial  sources  of  funds.  (See  in 
particular,  Korea  Chamber  of  Commerce 
Survey,  June  1984,  Exhibit  13  of  the 
Government  of  Korea's  response, 
August  17, 1984.) 

We  also  did  not  use  the  interest  rate 
on  short-term  borrowing  from 
commercial  banks  as  the  sole 
benchmark,  as  urged  by  respondents. 
Respondents  alleged  the  curb  market 
was  to  small  in  size  to  use.  is  principally 
used  by  small  aad  risky  firms,  and  is 
tainted  by  elements  of  illegality. 

First,  the  size  as  reported  to  Korean 
tax  authorities  is  highly  suspect  giveo 
the  reported  wide  incidence  of  tax 
evasion  by  those  lending  in  the  curb 
market.  Independent  evidence  suggests 
it  is  significantly  greater  in  size  than  the 
percentage  of  0.65  reported  in  the 
response.  Second,  although  small  and 


high-risk  firms  may  be  the  dominant 
users  of  the  curb  market  the  evidence 
shows  that  virtually  all  oompanies  use  it 
at  times.  Thus,  it  is  a  normal,  albeit  not 
dominant,  source  of  commercial 
financing  for  many  companies.  Third, 
the  curb  market  is  not  illegal.  What  is 
illegal  is  the  apparently  widespread  tax 
evasion  which  is  associated  with 
nonreporting  of  interest  earned  by  those 
lending  in  the  curb  market.  Accordingly, 
we  disagree  with  respondent's 
arguments  concerning  use  of  the  curb 
market  rate  in  determining  the 
benchmark. 

The  factors  used  to  weight  each  of  the 
four  interest  rates  were  based  on  data 
from  a  number  of  sources,  including  the 
monthly  Statistical  Bulletin  of  the  Bank 
of  Korea  and  a  research  report  prepared 
by  the  Korean  Economic  Research 
Institute.  The  Statistical  Bulletin 
provides  the  size  of,  and  interest  rates 
charges  on,  short-term  financing  by 
banks,  finance  companies  and 
commercial  paper.  The  Economic 
Research  Institute  report  provides  data 
on  the  size  of  the  curb  market  in  Korea. 

For  the  curb  market  interest  rate,  we 
reviewed  studies  and  articles  a  variety 
of  sources.  We  chose  a  rate  of  3  percent 
per  month  as  representative.  This  rate 
was  compounded  to  yield  an  annualized 
rate  of  42.6  percent.  Using  the  data  from 
all  of  these  sources,  we  calculated  a 
weighted-average  short-term 
commerical  rate.  Applying  this 
weighted-average  as  the  benchmark  we 
calulate  an  estimated  subsidy  of  0.24 
percent  ad  valorem  for  carbon  steel 
structural  shapes  and  0.27  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat- 
rolled  products.  The  statistics  and 
information  upon  which  we  based  our 
calculation  of  the  national  average 
commerical  rate  are  subject  to 
verification.  During  our  verification  we 
will  also  investigate  further  any  and  all 
programs  or  policies  which  may  serve  to 
increase  or  decrease  the  effective 
interest  rate  for  borrowers.  An^ 
additional  information  submitted  by 
pelitoner  and  respondents  which  is 
verified  will  be  considered  for  the  final 
determinations. 

With  respect  to  petitioner's  other 
allegations  that  preferential  short-term 
export  financing  is  also  provided 
through  the  Foreign  Trade  Act,  through  a 
deferred  payment  program  and  through 
preferential  exchange  rates  for  export 
loans  based  on  letters  of  credit,  these 
programs  are  discussed  in  the  section 
"Programs  Preliminarily  Determined  Not 
To  Confer  Subsidies." 


B.  Long-Term  Loans  Through  the 
National  Investment  Fund 

On  December  14. 1973.  the 

government  of  Korea  promulgated  the 
National  Investment  Fund  Act  (Law  No. 
2635).  The  stated  "purpose  of  this  Act  is 
to  prescribe  necessary  matters  for  the 
establishment  and  effective 
management  of  the  National  Investment 
Fund  on  the  bases  of  extensive 
nationwide  savings  efiforts  and 
participation,  to  secure  and  supply  the 
investment  and  loan  funds  needed  to 
promote  the  construction  of  major 
industries,  including  the  heavy  and 
chemical  industries,  as  well  as  to  help 
increase  exports."  Since  one  of  the  two 
stated  purposes  of  the  Act  is  to  help 
increase  exports,  we  preliminarily 
determine  that  National  Investment 
Fund  (NIF]  loans  constitute  export 
subsidies  if  they  are  provided  at 
preferential  rates.  As  outlined  in  the 
Subsidies  Appendix,  the  appropriate 
benchmark  for  long-term  loans  will  be 
company-specific,  unless  the  company 
lacks  adequate  comparable  commerical 
experience.  If  a  company  lacks  adequate 
comparable  commerical  experience,  we 
use  a  national  average  loan  interest  rate. 
As  discussed  in  the  section  "Programs 
For  Which  Additional  Information  Is 
.Needed,"  we  have  determined  that  we 
need  additional  information  on  long- 
term  loans  through  both  specialized 
banks  and  commercial  banks  before 
determining  whether  such  loans 
themselves  constitute  a  subsidy. 
Because  such  loans  are  the  only  other 
comparable  financing  to  NIF  loans,  and 
because  we  have  not  made  a 
determination  with  respect  to  these 
loans,  we  do  not  consider  that  there  is 
comparable  commerical  experience  with 
which  to  compare  NIF  loans.  Therefore, 
for  purposes  of  these  preliminary 
determinations,  we  are  using  a  national 
average  rate  for  our  benchmark. 
Because  N'lF  long-term  loans  have 
variable  interest  rates,  we  do  not 
perform  present  value  calculations. 
Instead,  we  compare  the  interest  rate 
paid  by  each  company  to  the  national 
average  commerical  rate  for  short -term 
loans  during  the  period  for  which  we  are 
measuring  subsidization.  Using  the 
weighted-average  rate  that  we 
calculated  for  short-term  export 
financing  under  the  Export  Financing 
Regulations  as  the  benchmark,  we  find 
that  the  interest  rates  on  NIF  loans  are 
preferential  and  as  such  confer  benefits 
which  constitute  export  subsides.  For 
NIF  loans,  we  calculate  an  estimated 
subsidy  of  0.14  percent  ad  valorem  for 
carbon  steel  stnictual  shapes  and  0.36 
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percent  ad  vaJorem  for  cold-roiled 
carbon  steel  flat-rolled  products. 

C.  Government  Equity  Infusions  Into 
POSCO 

Petitioner  alleges  that  equity  infusions 
into  POSCO  by  the  government  of  Korea 
are  on  terms  inconsistent  with 
commercial  considerations.  As 
discussed  in  the  "Analysis  of  Programs" 
section,  we  preliminarily  determine  that 
POSCO  was  not  a  reasonable 
commercial  investment  (was 
unequityworthy)  from  1978  through  1980, 
and,  thus  the  government  equity 
infusions  in  each  of  those  years  were  on 
terms  inconsistent  with  commercial 
considerations.  Therefore,  we 
prehminarily  determine  that  these 
infusions  confer  benefits  which 
constitute  a  subsidy.  To  calculate  the 
benefit,  we  followed  the  rate  of  return 
shortfall  methodology  outlined  in  the 
Subsidies  Appendix  and  found  an 
estimated  subsidy  of  0.46  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat- 
rolled  products. 

D.  Special  Depreciation  Under  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption 

In  our  questlonnarie,  we  requested 
information  on  a  program  that  permits 
accelerated  depreciation  under  Article 
25  of  the  "Act  Concerning  the  Regulation 
of  Tax  Reduction  and  Exemption." 
Article  25  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent.  As  discussed  in  the  section 
"Programs  Preliminary  Determined  Not 
To  Be  Used."  no  producers  of  shapes 
and  sheet  claimed  accelerated 
depreciation  under  Article  25.  However, 
POSCO  did  claim  "special"  depreciation 
under  Article  11  of  "The  Act  Concerning 
the  Regulation  of  Tax  Reduction  and 
Exemption."  This  special  depreciation  is 
provided  to  "a  domestic  person  carrying 
on  an  important  industry."  Because  we 
have  no  evidence  in  the  record  of  these 
investigations  that  this  special 
depreciation  for  "important"  industries 
is  not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
that  it  constitutes  a  subsidy.  POSCO  is 
the  only  company  producing  any  of  the 
products  under  investigation  that 
claimed  this  special  depreciation. 

To  calculate  the  benefits  from  the 
special  depreciation  program  for  the 
period  in  which  we  are  measuring 
subsidization  (calendar  year  1983),  we 
determined  the  tax  savings  received  in 
1983  based  on  the  accelerated 
depreciation  which  had  been  deducted 
from  the  1982  income  taxes  payable  in 


1983.  The  amount  of  tax  savings 
received  under  this  program  was 
divided  by  the  total  value  of  all  sales  in 
1983  to  determine  an  estimated  subsidy 
of  2.36  percent  ad  valorem  for  cold- 
rolled  carbon  steel  flat-rolled  products. 

E.  Tax  Incentives  for  Exporters 

Articles  22,  23  and  24  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption"  provide  for 
the  deduction  from  taxable  income  of  a 
number  of  different  reserves  relating  to 
export  activities.  These  reserves  cover 
export  losses,  overseas  market 
development  and  price  fluctuation 
losses.  Under  Article  22,  a  corporation 
may  establish  a  reserve  amounting  to 
one  percent  of  foreign  exchange 
earnings,  or  50  percent  of  net  income  in 
the  applicable  period,  whichever  is 
smaller.  If  certain  export  losses  occur, 
they  are  offset  from  the  reserve  fund.  If 
there  are  no  offsets  for  export  losses,  the 
reserve  is  returned  to  the  income 
account  and  taxed,  after  a  one-year 
grace  period,  over  a  three-year  period. 

Under  Article  23  governing  overseas 
market  development,  a  corporation  may 
establish  a  reserve  fund  amounting  to 
one  percent  of  its  foreign  exchange 
earnings  in  the  export  business  for  the 
respective  business  year.  Expenses 
incurred  in  developing  overseas  markets 
are  offset  from  the  reserve  fund.  Like  the 
export  loss  reserve  fund,  if  there  are  no 
offsets  for  expenses,  the  reserve  is 
returned  to  the  income  account  and 
taxed,  after  a  one-year  grace  period, 
over  a  three-year  period. 

A  price  fluctuation  reserve  fund  may 
be  established  under  Article  24.  A 
corporation  may  establish  reserves 
equivalent  to  five  percent  of  the  book 
value  of  the  products  and  works  in 
progress  which  will  be  exported  by  the 
close  of  the  business  year.  This  reserve 
may  be  used  to  offset  losses  incurred 
from  the  fluctuation  of  prices  for  export 
goods,  by  reluming  an  amount 
equivalent  to  the  losses  to  the  income 
account.  If  not  so  utilized,  the  reserve  is 
returned  to  the  income  account  the 
following  business  year. 

The  balance  in  all  three  reserve  funds 
is  not  subject  to  corporate  tax,  although 
all  moneys  in  the  reserve  funds  are 
eventually  reported  as  income  and 
subject  to  corporate  tax  either  when 
they  offset  export  losses  of  when  the 
one-year  grace  period  expires.  We 
preliminarily  determine  that  these 
export  reserve  programs  confer  benefits 
which  constitute  export  subsidies 
because  they  provide  a  deferral  of  direct 
taxes  specifically  realted  to  exports. 
Only  certain  trading  companies 
exporting  cold-rolled  steel  fiat-rolled 
products  used  these  programs  during  the 


period  for  which  we  are  measuring 
subsidization. 

Because  these  export  reserve  funds 
are  a  one-year  deferral  of  tax  liabilities, 
we  treat  them  as  an  interest-free  loan  to 
the  corporation  equivalent  to  the  tax 
savings  on  these  funds.  Accordingly,  we 
have  quantified  the  benefits  from  the 
reserve  funds  by  calculating  the  amount 
of  tax  savings  and  then  applying  a  rate 
of  interest  which  the  firm  would  have 
had  to  pay  for  a  short-termloan.  We  are 
using  the  weighted-average  rate 
calculated  for  short-term  export 
financing  (supra).  Using  this  benchmark, 
we  calculate  an  estimated  subsidy  of 
0.03  percent  ad  valorem  for  cold-rolled 
carbon  steel  fiat-rolled  products, 

F.  Import  Duty  Deferrals 

Article  36  of  the  Customs  Act  of  Korea 
permits  the  Ministry  of  Finance  to 
designate  an  industry  as  eligible  to  pay 
customs  duties  on  an  installment  basis, 
rather  than  upon  entry.  Prior  to  1984, 
only  "important"  industries  designated 
by  the  Ministry  of  Finance  were  eligible 
for  import  duty  deferrals.  The  steel 
industry  was  allowed  to  make 
installment  payments  on  import  duties 
for  a  two-and-a-half  to  three  year 
period.  Because  duty  deferrals  prior  to 
1984  were  provided  only  to  "important" 
industries  designated  by  the  Ministry  of 
Finance,  and  because  the  respondents 
did  not  provide  any  information  to  show 
that  during  1983  this  program  was  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
that  these  duty  deferrals  are 
countervailable. 

We  treat  each  deferral  of  duty,  that  is 
still  outstanding  during  the  period  for 
which  we  are  measuring  subsidization, 
as  an  interest-free  loan.  To  quantify  the 
benefit  from  this  program,  we  take'the 
amount  of  duty  deferred  and  apply  a 
rate  of  interest  the  firm  would  have  had 
to  pay  for  a  loan  of  comparable  size  and 
duration  from  commercial  sources. 
Because  the  interest  rates  on  long-term 
loans  in  Korea  are  variable,  we  consider 
that  the  appropriate  benchmark  is  the 
corporate  bond  rate  during  the  year  in 
which  duties  were  deferred.  Using  this 
benchmark,  we  calculate  an  estimated 
subsidy  of  0.02  percent  ad  valorem  for 
carbon  steel  structural  shapes  and  0.03 
percent  ad  valorem  for  cold-rolled 
carbon  steel  fiat-rolled  products. 

G.  Reductions  in  Port  Charges 

'Designated  companies"  under  the 
Iron  &  Steel  Industry  Rehabilitation 
Order  are  eligible  on  a  case-by-case 
basis  to  receive  discounts  from  regular 
utility  and  port  rates.  In  its  response,  the 
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government  states  that  this  progarm  was 
never  fully  implemented  and  that  only 
POSCO  receives  any  benefits  under  it. 
POSCO  receives  a  50  percent  reduction 
in  port  charges  only.  Because  this 
reduction  is  limited  to  a  specific 
enterprise,  we  preliminarily  determine 
that  it  constitutes  a  subsidy.  Since  the 
reduction  is  50  percent  of  port  charges, 
the  amount  of  the  benefit  is  equal  to  the 
amount  of  port  charges  paid  and  is 
treated  as  a  grant.  Because  the  grant  is 
less  than  0.5  percent  of  total  sales,  we 
allocate  it  to  the  year  of  receipt  and 
calculate  an  estimated  subsidy  of  0.03 
percent  ad  valorem  on  cold-rolled 
carbon  steel  flat-rolled  products. 

//.  Tariff  Reductions  on  Plant  and 
Equipment 

Petitioner  alleges  that  the  government 
of  Korea  allows  reductions  of  import 
duties  for  certain  industries  on  certain 
goods  designated  by  the  Ministry  of 
Finance.  Under  Article  28  {Duty 
Abatement  for  Important  Industries)  of 
the  Customs  Act,  "Customs  duty  may  be 
abated  with  respect  to  goods  which  are 
designated  by  the  notice  of  the  Ministry 
of  Finance  from  among  machinery 
equipment  for  the  use  of  such  industries 
as  designated  by  an  Ordinance  of  the 
Ministry  of  Finance  from  among  those 
falling  under  any  of  the  following 
Subparagraphs  *  *  *  which  cannot  be 
properiy  manufactured  domestically 

*"  The  industries  listed  in  the 
subparagraphs  include  the  chemical 
industry,  primary  metal  manufacture, 
general  machinery  manufacturer, 
manufacture  of  electric  instruments, 
manufacture  of  transportation 
machinery,  manufacture  of  scientific 
instruments,  manufacture  of  machine 
parts  and  electric  railroad 
transportation.  Because  these  tariff 
reductions  or  abatements  require 
designation  and  are  not  automatically 
available,  and  beause  we  do  not  know 
at  this  time  whether  all  or  just  one  of  the 
industries  listed  has  been  designated, 
we  preliminarily  determine  that  this 
program  is  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  The  amount  of 
the  tariff  reduction  or  abatement  is 
treated  as  a  grant.  As  described  above, 
because  the  total  amount  of  grants  (i.e.. 
reductions  in  port  charges  plus  tariff 
reductions  on  plant  and  equipment) 
received  by  POSCO  is  less  than  0.5 
percent  of  total  sales,  we  allocated  the 
benefit  to  the  year  of  receipt  and 
calculate  an  estimated  subsidy  of  0.27 
percent  ad  valorem  on  cold-rolled 
carbon  steel  flat-rolled  products. 
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II.  Programs  Preliminarily  Determined 
Not  To  Confer  a  Subsidy 

We  preliminarily  determine  that 
benefits  which  constitute  subsidies  are 
not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Korea  of 
shapes  and  sheet,  under  the  following 
programs: 

A.  Certain  Short-Term  Export  Financing 

As  discussed  in  the  section  "Programs 
Preliminarily  Determined  to  Confer 
Subsidies,"  we  found  short-term  export 
loans  under  the  Export  Financing 
Regulations  to  be  countervailable. 
However,  for  the  reasons  discussed 
below,  we  find  that  certain  other  short- 
term  export  financing  through  the 
Foreign  Trade  Act,  through  deferred 
payment  export  loans  or  through 
preferential  exchange  rates  for  export 
loans  are  not  countervailable: 

1.  Export  Financing  under  the  Foreign 
Trade  Act 

Petitioner  alleges  that  the  government 
of  Korea  provides  the  steel  industry 
with  preferential  short-term  export 
financing  under  the  Foreign  Trade  Act. 
According  to  the  response  of  the 
government  of  Korea,  the  Foreign  Trade 
Act  was  repealed  on  January  16, 1967. 
The  government  of  Korea  further  states 
that  short-term  export  financing  is  not 
provided  under  the  Foreign  Trade 
Transactions  Act.  This  law  sets  forth 
general  trade  procedures  such  as  import- 
export  licensing,  and  does  not  provide 
export  financing.  Since  export  loans  are 
not  provided  under  the  Foreign  Trade 
Transactions  Act,  we  preliminarily 
determine  that  this  Act  does  not  confer 
a  countervailable  benefit  to  producers  or 
exporters  of  shapes  and  sheet. 

2.  Deferred  Payment  Export  Loans 

Petitioner  alleges  that  Korean 
producers  and  exporters  of  shapes  and 
sheet  benefit  from  deferred  payment  of 
loans  used  to  finance  shapes  and  sheet 
exports.  According  to  the  response  of 
the  government  of  Korea,  there  is  no 
program  offering  deferred  payment  of 
export  loans.  Export  loans  are  limited  to 
a  period  of  90  days,  except  for  certain 
exempted  items  which  are  not  subject  to 
these  investigations.  Therefore,  we 
preliminarily  determine  therejs  no 
program  offering  deferred  payment 
export  loans  that  provides 
countervailable  benefits  to  shapes  and 
sheet  producers  or  exporters. 

3.  Preferential  Exchange  Rates  for 
Export  Loans 

Petitioner  alleges  that  producers  and 
exporters  of  shapes  and  sheet  receive 


preferential  exchange  rates  for  export 
loans  based  on  letters  of  credit. 
Petitioner  alleges  that  the  exchange  rate 
used  for  loans  based  on  letters  of  credit 
was  ten  percent  more  favorable  to 
Korean  exporters  than  the  actual 
exchange  rate.  According  to  the 
response  of  the  government  of  Korea, 
there  is  no  prefere/itial  exchange  rate 
used  to  convert  export  financing.  For 
export  loans  granted  under  the  Export 
Financing  Regulations,  a  Won/U.S. 
dollar  conversion  factor  which  is  lower 
than  the  official  exchange  rate  is  utilized 
merely  to  establish  a  ceiling  on  export 
financing.  For  example,  on  loans  for  raw 
material  imports  the  loan  principal  is 
determined  by  a  fixed  rate  of  W530/ 
USD  multiplied  by  the  U.S.  dollar  value 
of  the  corresponding  letter  of  credit 
Therefore,  we  preliminarily  determine 
that  there  is  no  program  of  preferential 
exchange  rates  for  export  loans  that 
provides  countervailable  benefits  to 
shapes  and  sheet  producers  and 
exporters. 

B.  Medium-  and  Long-Term  Export 

Financing 

Petitioner  alleges  that  Korean 
exporters  receive  preferential  medium- 
and  long-term  financing  from  the  Export- 
Import  Bank  of  Korea  to  finance  exports 
of  shapes  and  sheet.  According  to 
respondents,  the  Export-Import  Bank  of 
Korea  does  not  provide  loans  to  the 
steel  industry  to  finance  the  exports  of 
shapes  and  sheet.  Respondents  also 
state  that  the  Korean  Development  Bank 
does  not  provide  medium-  or  long-term 
export  financing.  Except  for  NIP  loans 
which  are  discussed  in  the  section 
"Programs  Preliminarily  Determined  to 
Confer  Subsidies,"  we  preliminarily 
determine  that  there  are  no  other 
programs  offering  medium-  and  long- 
term  export  loans  to  shapes  and  sheet 
producers  or  exporters. 

C.  Investment  Tax  Credit 

In  our  notice  of  initiation,  we  stated 
that  we  would  investigate  whether 
producers  and  exporters  of  shapes  and 
sheet  may  receive  preferential  tax 
benefits  under  Article  7Z  of  the  "Act 
Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption,"  which 
provides  for  a  temporary  investment  tax 
credit  when  the  government  deems  it 
necessary  for  adjustment  of  economic 
activities.  During  the  period  from 
January  1, 1982  through  December  31, 
1982,  Article  57-2  ws  the  enforcement 
decree  for  Article  72.  Article  57-2 
specifies  that  the  investtnent  tax  credit 
was  available  for  the  acquisition  of 
fixed  assets  used  directly  for 
manufacturing  or  mining  business. 
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Consistent  with  past  practice,  programs 
available  to  all  industries  in  the 
manufacturing  and  mining  lecton  are 
not  liiaited  to  "a  specific  enterprises  or 
industry,  or  group  of  enterprise  or 
industries,"  and  thus  do  not  provide 
domestic  subsidies.  Since  the  tax  credit 
is  not  contingent  on  export  performance 
it  does  not  provide  an  export  subsidy. 
Thus,  we  preliminarily  determine  that 
this  program  does  not  constitute  a 
subsidy  on  the  products  under 
investigation  during  the  period  for  which 
we  are  measuring  subsidization. 

D.  Import  Duty  Reduction  and 
Exemption  for  Row  Materials 

Petitioner  alleges  that  producers  and 
exporters  of  shapes  and  sheet  receive  a 
reduction  or  exemption  of  import  duties 
on  iron  ore  and  coal.  The  1983  Tariff 
Schedules  of  Korea  show  that  imports  of 
iron  ore  and  coal  were  not  subject  to 
any  import  duties.  Therefore,  we 
determine  that  there  is  no  program 
providing  a  reduction  or  exemption  of 
import  duties  on  iron  ore  and  coal  that 
provides  countervailable  benefits  to 
shapes  and  sheet  producers  or 
exporters. 

£".  Coal  Import  Funds 

Petitioner  alleges  that  the  government 
of  Korea  subsidizes  the  importation  of 
coal  through  a  specific  fund  for  that 
purpose.  According  to  the  responses  of 
the  government  and  the  producers,  there 
is  no  coal  import  fund  for  any  industry 
in  Korea.  Furthermore,  respondents 
indicate  that  all  imported  coal  is 
purchased  on  a  commercial  basis  and 
that  world  market  prices  are  paid. 
Therefore,  we  preliminarily  determine 
that  there  is  no  program  providing  coal 
import  funds  that  provides 
CQunterrailable  benefiu  to  shapes  and 
sheet  producers. 

F.  Financial  Support  for  Raw  Materials 
Purchases 

Petitioner  alleges  that  the  Korean 
government  provides  administrative  and 
financial  support  to  "qualified  steel 
producers"  for  the  purchase  of  iron  ore, 
limestone,  fluorite  and  other  raw 
materials. 

According  to  the  responses  of  the 
government  and  the  producers,  no  such 
supports,  neither  administrative  nor 
financial,  exist  to  help  the  steel  industry 
purchase  or  otherwise  secure  raw 
materials.  Therefore,  we  preliminarily 
determine  that  there  is  no  program  of 
finanical  support  for  raw  material 
purchases  that  provides  countervailable 
benefits  to  shapes  and  aheet  producers. 


lU.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  have  preliminarily  determined 
that  shapes  and  sheet  manufacturers, 
producers,  or  exporters  in  Korea  do  not 
use  the  following  programs  that  were 
identified  in  the  notice  of  "Initiation  of 
Countervailing  Duty  Investigations; 
Carbon  Steel  Structural  Shapes  and 
Cold-Rolled  Carbon  Steel  Flal-RoJled 
Products  from  Korea": 

A.  Free  Export  Zone  Program 

In  our  notice  of  initiation,  we  stated 
that  we  would  investigate  whether 
producers  and  exporters  of  shapes  and 
sheet  receive  tax  benefits  based  upon 
location  in  a  free  export  zone.  According 
to  the  response  of  the  government  of 
Korea,  the  producers  and  the  trading 
companies,  no  shapes  or  sheet 
manufacturer  or  exporter  is  located  in  a 
free  export  zone. 

B.  Foreign  Capital  Inducement  Law 

In  our  notice  of  initiation,  we  stated 
that  we  would  investigation  whether 
shapes  and  sheet  producers  arul 
exporters  may  be  receiving  financial 
and  tax  benefits  under  the  Foreign 
Capital  Inducement  Law.  According  to 
the  responses,  no  benefits  have  been 
received  nnder  this  program. 

C.  Export  Insurance 

Petitioner  alleges  that  the  government 
of  Korea  provides  annual  contributions 
to  an  export  insurance  program. 
According  to  the  responses,  export 
insurance  was  not  used  for  exports  of 
shapes  and  sheet  to  the  United  States. 

D.  Steel  Industry  Development  Scheme 

Petitioner  alleges  that  the  Korean 
Ministry  of  Commerce  and  Industry  ia 
sponsoring  a  steel  industry  development 
scheme  in  which  the  government  will 
spend  210  billion  won  on  POSCO's  plant 
expansion  project. 

According  to  the  response  of  the 
government  of  Korea,  the  Ministry  of 
Trade  and  Commerce  is  not  sponsoring 
such  a  scheme.  POSCO's  recent  plant 
expansion  was  financed  through 
retained  earnings  and  foreign  and 
domestic  bank  loans. 

E.  Training  Aid 

Petitioner  alleges  that  the  steel 
industry  has  received  training  aid  from 
the  government  of  Korea.  According  to 
the  response  of  the  government  of  Korea 
and  the  shapes  and  sheet  producers,  the 
steel  industry  has  never  received 
training  grants. 

F.  Wage  Controls 

Petitioner  alleges  that  the  government 
of  Korea  controls  wages  for  government- 


ran  firms  such  as  POSCO,  resulting  in 
lower  production  costs  for  this  segment 
of  Korean  industry.  According  to  tiie 
response  of  the  goverrunent  of  ICore*, 
wages  in  Korea  are  not  controUed  by  the 
government  for  private  or  state-owned 
enterprises.  In  addition.  POSCO  states 
in  its  response  that  the  government  does 
not  control,  in  any  way.  the  wages  it 
pays  to  its  employees. 

G.  Accelerated  Depreciation  Under 
Article  25  of  the  "Act  Concerning  the  - 
Regulation  of  Tax  Reduction  and 
Exemption" 

In  our  questionnaire,  we  requested 
information  on  the  program  of 
accelerated  depreciation  under  Article 
25  of  the  "Act  Concerning  the  Regulation 
of  Tac  Reduction  and  Exemption." 
Article  25  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent.  According  to  the  respoiwes, 
producers  of  shapes  or  sheet  did  not 
claim  accelerated  depreciation  under 
Article  25  in  their  1983  tax  returns. 
Therefore,  we  preliminarily  determine 
that  this  program  was  not  used  during 
the  period  for  which  we  are  measuring 
subsidization. 

IV.  Programs  For  Which  Additional 
Information  Is  Needed 

We  determine  that  additional 
information  is  needed  on  the  follavring 
programs: 

A.  Medium-  and  Long-term  Government 
Financing 

Petitioner  alleges  that  the  steel 
industry  has  received  preferential 
financing  through  Korean  banks  based 
on  the  government  direction  of  credit 
and  programs  geared  to  providing  loans 
to  strategic  industries.  In  Korea,  two 
major  groups  of  domestic  institutions 
provide  long-term  financing:  official 
financial  institutions  and  commercial 
banks.  The  official  institutions  that  have 
been  involved  in  financing  the  steel 
industry  include  the  Korea  Development 
Bank  (KDB),  the  Korean  Exchange  Bank 
(KEB),  and  the  Export-Import  Bank  of 
Korea.  With  respect  to  commercial 
banks,  until  1981  the  government  was 
the  majority  shareholder  in  each  of 
these  institutions.  In  addition,  the 
government  established  the  National 
Investment  Fund  (NIP)  in  1973,  through 
which  long-term  financing  is  made 
available  to  heavy  and  chemical 
industries,  electronics  and  electric 
power  industries,  and  projects  aimed  at 
increasing  food  production.  We  have 
discussed  long-term  loans  through  the 
NIF  in  the  section  on  "Programs 
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Preliminarily  Determined  to  Confer 
Subsidies." 

For  each  of  the  official  banks,  the 
government  has  identified  certain 
industries  and  sectors  as  priority 
sectors.  These  "designated"  industries 
and  sectors  include  shipbuilding,  energy, 
irin  and  steel,  electronics,  non-ferrous 
meials,  petro-chemicals,  automobile 
manufacturing,  machinery,  aviation, 
agiiculture  and  fisheries.  With  regard  to 
the  commercial  banks,  the  government 
has  not  officially  designated  priority 
industries:  however,  national  industrial 
and  economic  policies,  as  outlined  in 
Korea's  five-year  plans  and  other 
official  publications,  do  identify  and 
designate  certain  industries  for  priority 
development.  These  are  generally  the 
same  industries  designated  for  the 
official  financial  institutions. 

In  previous  determinations  we  have 
found  that  a  subsidy  exists  where  the 
government  directs  banks  to  lend  funds 
to  certain  industries  or  groups  of 
industries  on  terms  inconsistent  with 
commercial  considerations  or  at 
preferential  rates  (see  Final  Affirmative 
Countervailing  Duty  Determination, 
Carbon  Steel  Wire  Rod  from  Spain,  49 
FR  19551. 19553).  The  issue  presented 
herejs  whether  the  11  disparate  sectors 
designated  as  priority  sectors  can  be 
said  to  constitute  "a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries"  within  the  scope  of  section 
771(5)(B)  of  the  Act.  or  whether  this 
grouping  is  too  large.  If  too  large,  then 
by  definition  there  is  no  subsidy 
(assuming  no  priority  industry  receives  a 
disproportionate  share  of  credit  from  the 
banks).  In  prior  determinations  we  have 
found  programs  available  to  the  entire 
agricultural  sector  to  be  available  to 
more  than  a  specific  group  of  industries 
and  thus  not  countervailable  (see  Final 
Negative  Countervailing  Duty 
Determination.  Fresh  Asparagus  from 
Mexico.  48  FR  21618).  Likewise,  a 
program  available  to  all  extractive 
industries  was  not  a  subsidy  (see  Final 
Affirmative  Countervailing  Duty 
Determinations.  Certain  Steel  Products 
from  France.  (47  FR  39332).  Even  more  to 
the  point,  in  the  Suspension  of 
Countervailing  Duty  Investigation, 
Carbon  Steel  Wire  Rod  from  Brazil.  (47 
FR  42399),  we  found  that  FINAME  loans 
were  available  to  a  wide  variety  of 
sectors  in  Brazil.  We  said  in  that 
determination:  "While  the  steel  industry 
is  one  of  the  chief  recipients,  this 
appears  to  be  warranted  in  view  of  the 
capital  requirements  of  a  large  capital 
intensive  industry.  Other  large  capital- 
intensive  industries  have  received  loans 
in  similar  proportions.  In  addition. 


numerous  other  sectors  also  received 
loans  from  FINAME  during  this  period." 

Reliance  on  the  Final  Affirmative 
Countervailing  Duty  Determination, 
Certain  Steel  Products  from  Brazil.  (49 
FR  17988),  88  contrary  precedent  is 
inappropriate.  Exemption  from  the  IPI 
tax  was  found  countervailable  because 
even  though  nominally  available  to  14 
product  sectors,  we  found  that  only 
specific  companies  producing  certain 
priority  products  and  having  approved 
expansion  projects  received  the 
exemption.  The  exemption  was  not  even 
available  to  all  steel  companies.  Thus, 
consistent  with  past  precedent,  we 
would  find  that  the  range  of  sectors 
identified  by  the  government  of  Korea 
for  priority  development  is  too  broad  to 
constitute  a  group  of  industries. 
However,  this  does  not  end  our  inquiry. 

As  implied  in  the  BrazilianYod 
determination  and  as  stated  in  the  Final 
Affirmative  Countevailing  Duty 
Determination,  Certain  Steel  Products 
from  Korea.  (47  FR  57535).  even  if  a 
program  on  its  face  is  not  limited  to  "a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,"  we  look  to 
see  if  it  was  selective  in  its 
implementation  [i.e..  if  the  steel 
companies  received  a  disproportionate 
share  of  the  long-term  loans).  For 
example  in  the  Final  Negative 
Countervailing  Duty  Determmation  in 
Fireplace  Mesh  Panels  from  Taiwan,  (48 
FR  11305),  we  said  that  a  program"  "*  * 
*  which  does  not  target  benefits  or 
otherwise  effectively  predetermine  the 
provision  of  benefits  to  an  industry  or  a 
limited  group  of  industries  *  *  *"isnot 
a  subsidy.  Accordingly,  we  must 
analyze  whether  the  designated  industry 
under  investigation  has  received  a 
disproportionate  share  of  available 
credit  and  whether  there  are  different 
interest  rates  being  charged  each  of  the 
designated  industries. 

We  know  that  during  1983.  (1)  the 
steel  industry  did  not  receive  loans  in 
greater  proportion  than  its  share  of  the 
GN'P,  and  (2)  all  industries,  whether 
designated  or  not,  were  charged  a  10 
percent  interest  rate  on  their  long-term 
loans.  However,  we  know  that  during 
the  1970's  priority  sectors  were  charged 
lower  interest  rates  than  non-priority 
sectors.  These  interest  differentials  were 
reduced  starting  in  mid-1980  and  were 
eliminated  on  June  28. 1982  (Korea 
Exchange  Bank,  Monthly  Review 
(November  1983)  at  &-7:  Exhibit  12  to  the 
petition).  A  number  of  the  loans  to 
shapes  and  sheet  producers  that  were 
outstanding  in  1983  were  provided  in  the 
1970's.  We  have  no  information  on  the 
record  showing  that  in  the  1970's  the 
steel  industry  did  receive  a 


disproportionate  share  of  available 
credit  or  that  it  was  charged  a  more 
preferential  interest  rate  than  other 
industries.  Accordingly,  we  cannot 
determine  at  this  time  whether  a 
subsidy  was  provided.  We  are  seeking 
additional  information  on  these  two 
issues. 

In  addition,  we  requested  information 
as  to  whether  the  government  of  Korea 
channels  interest  rate  subsidies  in  the 
form  of  assistance  to  meet  interest 
obligations  through  the  National 
Investment  Fund  (NIF)  and  the  Korean 
Development  Bank  (KDB)  to  producers 
of  shapes  and  sheet  According  to  its 
response,  the  government  of  Korea  does 
not  provide  any  assistance  to  the  steel 
industry  in  meeting  its  interest 
obligations.  However,  we  intend  to  seek 
additional  information  with  regard  to 
this  issue. 

In  its  August  31, 1984  submission, 
petitioner  alleged  that  the  government  of 
Korea  provided  international  loan 
repayment  guarantees  through  the 
Korean  Development  Bank.  In  our 
original  questionnaire  dated  July  13, 
1984.  we  asked  the  government  of  Korea 
and  the  producers  whether  any  loans 
outstanding  in  1983  had  received  any 
guarantees.  According  to  respondents, 
no  guarantees  were  provided  for  any 
loans  outstanding  in  1983  to  any  of  the 
producers  and  exporters  under 
investigation.  During  our  verification  we 
intend  to  seek  additional  information  on 
any  loan  guarantee  programs  provided 
to  Korean  industry  by  the  Korean 
Development  Bank  and  any  other 
bank(s). 

B.  Equity  Infusions  Into  Dong/in 

In  an  ongoing  investigation  regarding 
oil  county  tubular  goods  (OCTC)  from 
Korea,  petitioners  alleged  that  POSCO. 
the  parent  company  of  Dongjin.  received 
government  equity  infusions  on  terms 
inconsistent  with  commercial 
considerations  and  that  this  equity 
subsidy  may  have  been  passed  through 
POSCO  to  Dongjin.  We  were  not  aware 
until  receipt  of  the  responses  in  the 
shapes  and  sheet  investigations  that 
Dongjin  was  a  producer  of  sheet  as  well 
as  OCTG.  Therefore,  we  are 
incorporating  the  allegation  by  the 
OCTG  petitioners  regarding  equity 
infusions  into  Dongjin  into  these 
investigations  of  shapes  and  sheet. 

In  order  determine  whether  any  equity 
investment  made  by  POSCO  into 
Dongjin  is  a  subsidy,  we  must,  as  a 
threshold  matter,  determine  whether  the 
infusion  was  on  terms  inconsistent  with 
commercial  considerations. 

The  circumstances  of  Dongjin's 
formation,  and  POSCO's  equity  infusion 
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into  it.  are  quite  complex.  According  to 
the  responses.  Oongjin  was  established 
on  October  27. 1982  by  POSCO.  POSCO 
made  a  seed  money  ei|uity  infusion  ioto 
Dong  Jin  at  that  time.  Don^tin  was 
apparently  formed  to  purchase  the 
assets  and  inventory  of  a  former  steel 
company,  Llssin.  Ussin  had  been 
declared  bankrupt  in  May  1982.  In 
accordance  with  Korean  bankruptcy 
law,  the  courts  foreclosed  upon  Llssin's 
assets  in  order  to  settle  accounts  with 
creditors,  and  sold  these  assets  to  two 
banks.  These  banks,  in  turn,  offered  the 
assets  for  sale  to  all  purchasers  as 
requiring  by  Korean  banking 
regulations.  Dongjin  purchased  the 
assets. 

The  Subsidies  Appendix  states  that  to 
be  "equityworthy"  a  company  mast 
show  the  ability  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time.  We  have 
insufficient  information  on  the  record  to 
determine  whether  Dongjin  meets  th:o 
standard  at  the  time  POSCO  made  its 
equity  infusion.  We  are  seeking 
additional  information  on  this  issue. 

C.  Port  Focilitws 

Petitioner  alleges  that  the  government 
of  Korea  is  constructing  a  port  at 
Kwangyang  Bay  to  facilitate  the 
importation  of  coal  and  iron  ore.  It  is 
further  alleged  that  POSCO.  will  benefit 
from  this  port.  According  to  the 
responses  of  the  government  of  Korea 
and  the  steel  companies.  POSCO,  not 
the  government,  is  constructing  the  port 
facilities.  One  question  raised  by  the 
responses  concerns  certain  reclaimed 
land  turned  over  to  POSCO  by  the 
government  in  exchange  for  equity.  We 
will  seek  additional  information 
concerning  this  transaction  between  the 
government  and  POSCO  for  this  land. 

Verification 

in  accordance  with  section  TTOfa)  of 
the  Act  we  will  verify  the  data  naed  in 
making  our  final  determinations.  As 
previously  stated,  we  will  not  accept 
any  statements  in  the  responses  that 
cannot  be  verified  in  our  final 
determinations. 

Suspension  of  Lifjukiation 

In  accordance  with  section  703(d]  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  cold-rolled  carbon  steel 
flat-rolled  products  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond,  for  each  such  entry  of  the 


merchandise  in  the  amount  of  S.81 
percent  ad  mlorem.  This  suspension 
will  remain  in  effect  until  further  notice. 
As  discussed  above,  our  preliminary 
determination  with  respect  to  carbon 
steel  structural  shapes  is  negative; 
therefore,  we  are  not  directing  the  U.S. 
CustoRM  Service  to  supend  liquidation 
of  entries  of  carbon  steel  structural 
shapes. 

ITC  Notificatioa 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  these 
investigations.  We  will  allow  the  FTC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
I'i  C  eonfirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  make  its  determination  of  whether 
these  imports  materially  injure,  or 
threaten  matenal  injury  to  a  U.S. 
industry  within  45  days  after  our  final 
determinations. 

Public  Conunent 

In  accordance  with  §  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations  at  9:00  a.m. 
on  October  2fl.  1984  at  the  U.S. 
Department  of  Commerce.  Room  5611, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  D.C  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  B009,  at  the 
above  address  within  10  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  hst  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
October  22, 1984.  Oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 
All  written  \iews  should  be  filed  in 
accordance  with  19  CFR  355.34.  wnthin 
30  days  of  this  notices  publication,  at 
the  above  address  and  in  at  least  10 
copies. 


Dated:  September  11,  ISM. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 

Adwinislration. 

{FR  Doc  84-»M3SF)Ma-17-a«cM6«iit 
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National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Councii;  PubNc  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  New  England  Fishery  Managment 
Council  will  convene  a  public  meeting  to 
discusss  reports  of  the  groundfish, 
lobster,  scallop,  surf  clam,  and  striped 
bass  oversight  committees;  enforcement 
issues,  and  other  fishery  management 
and  administrative  matters.  The  public 
meeting  will  convene  on  September  18, 
1984,  at  approximately  10  ajn.,  and 
adjourn  on  September  19, 1984.  at 
approximately  10  a.m.,  and  adjourn  on 
September  19,  at  approximately  5  p.m., 
at  the  Howard  Johnson  Motor  Lodge, 
Portsmouth,  NH.  The  meeting  may  be 
lengthened  or  shortened,  op  agenda 
items  rearranged,  depending  upon 
progress  on  the  agenda.  For  further 
information  contact  Douglas  G. 
Marshall,  Executive  Director,  New 
England  P'ishery  Management  Council, 
Suntaug  Office  Park,  5  Broadway  fRoute 
One),  Saugus,  MA;  telephone:  (617}  231- 
0422. 

Dated:  September  12. 1984. 

Cannen  ].  Blondin, 

Deputy  Asaiitant  Administrator  for  Fisheries 
Resource  Management. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEIMENTS 

Adjusting  the  import  Umits  for  Certain 
Cotton  Textile  Products  From  the 
People's  RepubHc  of  Ciiina 

September  13. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreement  (CITA).  under  the  authority 
conUined  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Conunissioner  of 
Customs  to  be  effective  on  Septeasber 
19,  1984.  For  further  information  contact 
Jane  Corwin  (202/377-4212). 

Backgronnd 

A  CITA  directive  establishing  import 
limits  for  specific  categories  of  cotton. 
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wool  and  man-nwde  fiber  textile 
products,  including  terry  «uid  other  pile 
towels  in  Categoiy  36S,  produced  or 
manufactured  in  the  People's  Republic 
of  China,  and  exported  during  the 
twelve-month  period  which  began  on 
January  1, 1984,  was  published  in  the 
Federal  Register  on  December  22. 1983 
(48  FR  56628).  The  Bilateral  Cotton. 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  August  19, 1983  provides 
for  the  carryover  of  shortfalls  in  certain 
categories  from  the  previous  agreement 
year.  Accordingly,  at  the  request  of  the 
Government  of  the  People's  Republic  of 
China  carryover  is  being  applied  to  the 
current-year  limit  for  Category  363, 
increasing  that  limit  from  17,939,338 
numbers  to  18,456,958  numbers. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1962  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924)  and  December 
14, 1983  (48  FR  S5607},  December  30, 
1983  (48  FR  57584),  and  April  4, 1984  (49 
FR  13397). 

Walter  C  Lenahan, 

Chairman,  Committee  for  tite  Implementation 
of  Textile  Agreements. 

September  13. 1984. 

Comnitte*  for  the  Impiementatiaa  of  Textile 
AgraemanU 

Commissioner  of  Customs 
Department  of  the  Treasury.  Washington, 
DC. 

Dear  Mr.  Commissioner.  This  directive 
amends,  but  does  not  cancel  the  directive  of 
December  19. 1983  from  the  Chainoaji  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  which  established  levels  for 
restraint  for  certain  specific  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  1984. 

Effective  on  September  19, 1984.  the 
directive  of  December  19, 1983  is  hereby 
further  amended  to  adjust  the  previously 
established  level  of  restraint  for  Category  363 
to  18.456,958  numbers  '  under  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19, 1982.' 


'  The  level  hai  not  been  ad|u8ted  to  account  for 
any  importa  exported  after  December  31. 1083. 

"The  agreement  provides,  in  part,  that  (1)  with  the 
exception  of  Category  315,  any  specific  limit  may  be 
exceeded  by  not  mor«  than  S  percent  of  ita  square 
yarda  equivalent  total,  provided  that  the  amount  of 
the  increase  is  compensated  for  by  an  equivalent 
square  yard  equivalent  decrease  in  one  or  more 
other  specific  limits  in  that  agreement  year:  (2)  the 
speciric  limits  for  certain  categories  may  be 
increased  for  carryover  or  carry  forward. 
respectively:  and  (3)  administrative  airangements  or 
adjustments  may  be  made  to  resolve  minor 
prableiiis  arising  in  the  imptementation  of  the 
agreemeoL  ... 


The  Comeuttee  for  the  io^lementatkm  of 
Textile  Agreements  hat  detemimd  that  the 
action  falls  within  the  foreign  afbiirs 
exception  to  the  rule-making  provisions  of  5 
use.  553. 

Sinceriy. 
Waiter  CLanahsn. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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WIHnitawat  of  Cafls  on  Certain  Wool 
Apparel  Producta  Produced  or 
Manufactured  in  India 

September  13. 1984. 

On  April  30, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
18348)  which  announced  the 
establishment  of  prorated  twelve-month 
hmits  for  wool  sweaters  in  Categories 
445  and  446.  produced  or  manufactured 
in  India  and  exported  during  the  period 
which  began  on  January  2&  1984  and 
extends  through  December  31, 1984.  The 
purpose  of  this  notice  is  to  announce 
that  the  United  States  Government  has 
concluded  that  there  is  no  further  need 
to  control  these  categories  at  the 
individual  limits;  however,  imports  in 
these  categories  will  still  remain  subject 
to  the  group  hmit  established  for  apparel 
products  in  Categories  330-359.  431-459, 
and  630-659.  produced  or  manufaotured 
in  India  and  exported  during  1984.  (See 
48  FR  55891)  Should  it  become  necessary 
to  discuss  these  categories  with  the 
Government  of  India  at  a  later  date, 
further  notice  will  be  published  in  the 
Federal  Register. 

Effective  date:  September  19, 1984. 
Walter  C.  Ijiwnlum, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  13, 1984. 

Comjidtlee  for  the  Implementatioo  of  Textile 
Agreemaots 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
DC. 

Dear  Mr.  Commissioner  This  letter  cancels 
and  sapersedes  the  directive  of  April  25. 1984 
concerning  wool  textile  products  in 
Categories  445  and  446,  produced  or 
manufactured  in  India,  effective  on 
September  19, 1984. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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Intent  To  Prepare  a  Draft 
EnvlroiMneiital  Impact  Statement 
(DEISk  Upper  Jordan  Mvor  Interim 
Investigation,  SaK  Lake  County.  UT 

AQCNCV:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defeme. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 

summary:  1.  Actfon.— The  Corps  of 
Engineers  is  investigating  flood 
problems  in  the  ftsrdan  River  Basin.  Th« 
interim  investigstren  concerns 
alternative  sohttions  for  flood  hazard 
reductitjn  on  the  Upper  Jordan  River  and 
principal  tributarier  Kfill  Creek  and  Big 
and  Little  Cottonwood  Creeks,  TTie  final 
array  of  alternatives  being  studied  in 
detail  are  No  Action  and  two  plans  for 
improving  the  Rood  carrying  capacity  of 
Mill  Creek  to  a  100-year  recurrence 
interval,  i.e..  floods  expected  to  occur 
one  percent  of  the  time  on  average. 

2.  Alternatives. — a.  No  Action  Plan. — 
The  Federal  Government  would  not 
participate  in  a  flood  hazard  reduction 
solution.  Wiftout  adtiitional  measures 
to  complement  local  interest  plan, 
flooding  would  recur  at  intervals  more 
frequent  than  one  percent.  The  floods 
impact  on  streamside  urban 
developments  and  also  affect  stream 
habitat,  riparian  vegetation  and 
floodplain  esthetics.  Although  local 
interests  would  continue  to  provide 
improvements  for  reducing  tf»e  flood 
hazard,  these  would  not  likely  reach  the 
one  percent  level  of  protection  without 
Federal  assistance. 

b.  Channel  and  Diversion  at  1300  East 
Street — Two  reaches  to  Mill  Creek 
would  be  improved  to  increase  flood 
carrying  capacity.  An  8.000-foot  reach 
from  900  West  Street  to  State  Street 
would  be  deepened  and  bridges  would 
be  raised  to  contain  flows  up  to  700  cfs. 
A  2.000-foot  reach  from  1300  East  Street 
to  Highland  Drive  would  be  improved 
with  a  concrete  or  grouted  rock  lining  to 
contain  1,500  cfs.  A  diversion  dam  at 
1300  East  would  divert  flows  in  excess 
of  200  cfs  via  a  6,0004oot  conduit  to 
Hillview  detention  basin  (built  by  local 
interests).  Detained  floodwaters  would 
be  routed  throngh  existing  storm  drains 
back  to  Mill  Creek  after  the  flood  peak 
passes.  (Local  interests  plan  to  provide 

a  detention  basin  at  Scott  Avenue  to 
reduce  peak  runoff  which  would  work  in 
concert  with  these  improvements.) 

c.  Channel  endbiwmion  at  Highland 
Drive. — ^This  plan  would  be  similar  to 
the  other  but  would  differ  as  follows. 
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The  diversion  would  be  located  at 
Highland  Drive.  The  2.000  feet  of 
concrete  or  grouted  riprap  on  Mill  Creek 
would  be  eliminated.  The  conduit  would 
be  lengthened  to  8,000  feet  to  convey 
diverted  flows  from  Highland  Drive  to 
the  Hillview  detention  basin.  The  added 
2,000-foot  conduit  would  be  located 
along  Murphys  Lane. 

3.  Scoping. — A  public  meeting  was 
held  in  Salt  Lake  City,  Utah,  on  9  August 
1977  to  discuss  flood  and  related 
problems  in  the  Jordan  River  Basin.  The 
consensus  of  those  presenting 
statements  indicated  support  for 
investigation  of  flood  and  related 
problems,  including  identification  of 
significant  and  insignificant 
environmental  concerns  relating  to 
various  alternatives.  Frequent  meetings 
have  been  held  with  representatives  of 
Salt  Lake  County  Flood  Control 
Department  to  insure  that  the  problems 
were  properly  recognized  and  the 
alternatives  considered  were 
reasonable. 

An  environmental  assessment  (EA) 
dated  September  1981,  was  circulated  to 
interested  agencies,  organizations,  and 
individuals  for  review  and  comment. 
Comments  received  have  assisted  in 
determining  preferred  alternatives.  This 
process  has  assisted  in  obtaining  public 
participation. 

Another  public  meeting  is  scheduled 
to  be  held  early  in  1985  to  discuss  the 
alternative  plans  and  to  assist  in 
selecting  the  plan  to  be  recommended. 
No  separate  scoping  meeting  is  being 
scheduled.  The  continuing  public 
coordination  has  resulted  in 
identification  of  the  significant  issues 
listed  below: 

•  Flood  hazard  reduction. 

•  Project  area  employment. 

•  Impacts  to  fish  and  wildlife 
resources. 

•  Impacts  to  riparian  habitat  and 
esthetic  and  scenic  features. 

•  Impact  on  archeological  and 
historical  resources. 

•  Land  use  changes  in  the  Upper 
Jordan  River  Basin. 

•  Sociological  and  Economic  changes 
in  the  Upper  Jordan  River  Basin. 

•  Recreation  needs  and  opportunities. 
All  interested  parties  are  invited  to 

call  or  write  to  suggest  the  issues  they 
believe  are  significant  which  should  be 
discussed  in  detail  in  the  DEIS  and 
which  issues  are  not  significant  enough 
for  detailed  study.  Sources  of  data  and 
information  to  support  the  suggestions 
should  be  identified  if  possible. 

4.  Estimated  Date  of  DEIS.— A  draft 
environmental  impact  statement  is 
expected  to  be  circulated  for  public 
review  in  December  1984. 


ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Mr.  Robert  Verkade,  Sacramento 
District.  Corps  of  Engineers.  650  Capitol 
Mall,  Sacramento,  California  95814. 
telephone  (916)  440-2456  or  FTS  448- 
2456. 

Dated:  September  6,  1984. 
Albert  E.  McCoilam.  Jr.. 
Lieutenant  Colonel,  CE.  Acting  Commander. 

|FR  Doc  84-24e2»  Filed  9-17-84  8:«S  am| 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Tuesday, 
September  25. 1984.  beginning  at  1:30 
p.m.  in  the  Schooner  Room  of  the  Virden 
Center,  University  of  Delaware  on 
Pilottown  Road,  Lewes,  Delaware.  The 
hearing  will  be  a  part  of  the 
Commission's  regular  business  meeting 
which  is  open  to  the  public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
9:00  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows:  ' 


'  for. 


Application  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  II  and/or  Section  3.8  of  the 
Compact 

1.  U.S.  Department  of  the  Interior- 
National  Park  Service  D-83-30  CP. 
Restoration  of  an  aqueduct  (Roebling 
Bridge)  crossing  the  Upper  Delaware 
National  Scenic  and  Recreational  River 
in  the  vicinity  of  Lackawaxen, 
Pennsylvania.  Renovations  will  include 
repair  of  stone  piers  and  steel  bridge 
cables,  placement  of  riprap  in  scour 
holes  adjacent  to  the  piers,  and 
installation  of  timber  crib  ice  breakers 
in  front  of  pier  faces.  The  crossing 
extends  from  Lackawaxen, 
Pennsylvania  {Pike  County)  to  Minisink 
Ford,  New  York  (Sullivan  County)  and  is 
located  at  River  Mile  277.4. 

2.  Robeson  Township  Board  of 
Supervisors  D-63-34  CP.  A  sewage 
treatment  project  to  serve  Robeson 
Township  in  Berks  County, 
Pennsylvania.  The  treatment  plant  will 
be  designed  to  remove  94  percent  BOD 
and  87  percent  suspended  solids  from  an 
average  sewage  How  of  0.30  million 
gallons  per  day  (mgd).  Treated  effluent 
will  discharge  to  the  Schuylkill  River  in 
Robeson  Township,  Berks  County. 
Pennsylvania. 


3.  Manwalamink  Water  Company  D- 
84-18.  Expansion  of  a  sewage  treatment 
project  serving  the  Shawnee 
development  in  Smithfield  Township, 
Monroe  County,  Pennsylvania,  The 
treatment  plant  will  be  expanded  to 
remove  86  percent  BOD  and  90  percent  ** 
suspended  solids  from  a  sewage  fiow  of 
0.245  mgd.  Treated  effiuent  will 
discharge  to  the  Delaware  River  in 
Smithfield  Township.  The  project  is 
located  within  the  Delaware  Water  Gap 
National  Recreation  Area. 

4.  Wichard  Sewer  Company  D-84~23. 
Modification  of  a  sewage  treatment 
project  in  Horsham  Township. 
Montgomery  County.  Pennsylvania.  The 
original  Wichard  STP.  as  previously 
approved  by  the  Commission,  was  to 
serve  648  homes  in  the  Country  Springs 
residential  development.  However,  the 
plant  presently  treats  an  average  flow  of 
only  18.000  gallons  per  day  (gpd).  The 
modified  project  includes  the  use  of 
current  excess  capacity  by  the  Horsham 
Township  Sewer  Authority  which  will 
purchase  100.000  gpd  of  treatment 
capacity  for  interim  sewage  service  to 
existing  homes  and  a  country  club  in 
nearby  portions  of  the  Township.  Many 
of  the  homes  to  be  served  have 
experienced  chronic  problems  with  on- 
site  septic  systems.  The  plant  will  be 
constructed  in  phases  and  is  designed  to 
remove  97  percent  BODs  and  95  percent 
TSS  from  an  ultimate  approved  waste 
fiow  of  227.000  gpd. 

5.  Harry  T.  Hudson,  Jr.  D-84-31.  A 
ground  water  withdrawal  project  to 
supply  up  to  19.55  million  gallons/month 
of  water  for  irrigation  of  the  applicant's 
farm  crops.  Well  No.  1  is  located  in 
Sussex  County.  Delaware. 

6.  Draper-King  Cole.  Inc.  D-64-32.  A 
ground  water  withdrawal  project  to 
replace  water  from  Well  Nos.  1  and  7 
that  have  become  unreliable  sources  of 
supply  at  the  applicant's  plantsite  in 
Milton.  Delaware.  The  proposed  total 
withdrawal  from  new  Well  Nos.  lA  and 
7A  will  not  exceed  0.84  mgd.  Total 
maximum  withdrawal  from  all  wells  in 
the  applicant's  system  will  remain  at  2.5 
mgd.  The  project  is  located  in  the  Town 
of  Milton.  Sussex  County,  Delaware. 

7.  Town  of  Clayton  D-84-34  CP.  A 
ground  water  withdrawal  project  to 
replace  water  from  Well  No.  2  that  has 
become  an  unreliable  source  of  supply. 
The  proposed  withdrawal  from  the  new 
Well  No.  2R  will  be  limited  to  an 
average  of  0.4  mgd.  Total  withdrawal 
from  all  wells  in  the  applicant's  system 
will  remain  at  7.5  million  gallons  per  30 
days.  The  project  is  located  in  the  Town 
of  Clayton.  Kent  County,  Delaware. 
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Water  Supply  Contract 

A  proposed  water  supply  contract  between 
the  Commission  and  Public  Service  Electric 
and  Gas  Company  of  New  Jersey  for  the  sale 
of  water  supplies  to  the  Company  for  use  at 
the  Hope  Creek  Nuclear  Generating  Station. 
Unit  1.  located  on  the  Delaware  River  at 
River  Mile  51.36.  Lower  Alloways  Creek 
Township.  Salem  County.  New  Jersey  The 
contract  provides  for  minimum  payments  to 
the  Commission  by  the  Company  for  water  to 
be  used  for  cooling  a  10e7-megawatt  nuclear 
unit.  Annual  payments  will  be  in  accord  with 
the  terms  and  conditions  of  the  Commission's 
water  supply  policy  and  regulations  as 
adopted  by  Resolution  Nos.  71-4  and  74-6. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  PreUminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 

Dated:  September  10. 1984. 
Richard  C.  Albert. 

Acting  Secretary. 

|FR  Doc  S4-24a(J8  Filed  9-1 --84  8  45  amj 
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DEPARTMENT  OF  ENERGY 

Office  of  Secretary  for  International 
Affairs  and  Energy  Emergencies 

International  Atomic  Energy 
Agreement;  European  Atomic  Energy 
Community;  Proposed  Subsequent 
Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  dbove  mentioned 
agreement  involves  approval  for  the 
following  saie' 

Contract  Number  S-EU-819.  for  the  sale 
of  200.000  curies  of  tritium  gas  to 
Surelite,  Ltd..  England,  for  use  in  the 
manufacture  of  light  sources.  The  U.S. 
Nuclear  Regulatory  Commission  license 
XB01181  has  been  issued  approving 
export  of  this  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 


This  subsequent  arrangement  will 
fake  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Elnergy. 

Dated:  September  12.  1984. 

Harold  Jaffe, 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

|FR  Doc  84-24623  Filed  H7-84;  8;4S  anil 
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International  Atomic  Energy 
Agreement;  European  Atomic  Energy 
Community;  Proposed  Subsequent 
Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  a.Tiended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  .Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-EU-821.  to  the 
Technical  University.  Munich,  the  Federal 
Republic  of  Germany,  20  milligrams  of 
plutonium-242  and  10  milligrams  of  curium- 
244.  for  use  in  Mossbauer  effect  studies. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated;  September  12,  1984. 
For  the  Department  of  Energy. 
Harold  Jaffe, 

Acting  Deputy  Assistant  Secretary  for 

In  ternational  Affairs. 

\YV.  Doc  54-24824  Filed  9-17-84  8:45  am| 
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International  Atomic  Energy 
Agreement;  European  Atomic  Energy 
Community;  Proposed  Subsequent 
Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 


European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-EU-820,  one  gram  of 
plutonium-241  to  the  Central  Bureau  for 
Nuclear  Measurements.  Geel.  Belgium,  for 
use  in  target  preparation.  The  targets  will  be 
used  in  accelerators  for  basic  research. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  September  IZ  1984. 
For  the  Department  of  Energy. 
Harold  Jaffe, 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

[FR  Doa  »4-24«2t  Filed  8-17-84:  Mi  amj 
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International  Atomic  Energy 
Agreement;  Japan;  Proposed 
SutMequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U  S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
Concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
assignment  of  uranium  enriching 
services  totaling  29,950  separative  work 
units  in  Fiscal  Year  1986  from  Sweden  to 
Japan  for  use  by  the  Kyushu  Electric 
Power  Co.,  Inc.  power  reactors. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 


I 


Far  Om  PapiMliiniil  gf  Eaeigy. 
Datwl:  September  12. 1984. 
HaraUlaffe,  \ 

Acting  Deputy  Assistant  Secretary  for 
International  Affairs. 

|FS  Doc.  »l-2«e22  Filed  9-17-84;  8-45  wn| 
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Procurement  and  Assistance 
Management  Directorate 

Restriction  of  EHgibiUty  for  Grant 
Award 

agency:  U.S.  Department  of  Energy 
(DOE). 

acnoM:  Notice  of  restriction  of 
eligibility  for  grant  award. 


summary:  doe  announces  that. 
pursuant  to  10  CFR  600.7(b).  it  intends  to 
award  on  a  restricted  eligibility  basis  a 
grant  providing  support  to  the  NaUonal 
Academy  of  Sciences  for  partial  support 
of  an  in-depth  study  regarding  the 
Impact  of  National  Security  Controls  on 
International  Technology  Transfer.  The 
DOE  support  under  this  grant  is  valued 
at  $50,000  over  an  18-month  period. 

Procurement  Request  Number:  01- 
84ER51063.000. 

Project  Scope:  The  objective  of  this 
grant  award  is  to  support  the  activities 
of  the  National  Academy  of  Sciences 
Committee  on  Science,  Engineering,  and 
Public  Policy  undertaking  a  study  of  the 
impact  of  national  security  controls  on 
international  technology  transfer, 
particularly  as  they  affect  high 
technology  industries  in  the  United 
States.  Eligibility  for  this  grant  award  is 
being  limited  t-j  the  National  Academy 
of  Sciences  because  this  on-going 
science  coordinating  and  information 
sharing  activity  is  only  performed  by  the 
National  Academy  of  Sciences. 
FOa  FURTHER  INFORMATION  CONTACr. 
Thomas  E.  Brown,  MA^52.1,  U.S. 
Department  of  Energy.  Office  of 
Procurement  Operations,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone  No.: 
(202)  252-1026. 

Issued  in  Washington.  DC  on  September  11 
1984. 

Bertoa  |.  Rotii, 

Director.  Procurement  and  Assistance 
Management  Directorate. 

ini  Doc  M-Z4aB1  Filed  11-17-64.  tM  un| 
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(Prolect  No.  4466-001 ) 

Capital  Oeveiopnnent  Company; 
Surrender  of  PreMminary  Permit 

September  14,  1984. 

Take  notice  that  Capital  Development 
Company,  Permittee  for  the  Frailey 
Mountain  Water  Power  Project  .No.  4466. 
has  requested  that  its  preliminary  permit 
be  terminated.  The  preliminary  permit 
for  Project  No.  4466  was  issued  on 
February  1. 1982.  and  would  have 
expired  on  January  31. 1985.  The  project 
would  have  been  located  on  Deer  Creek 
in  Skagit  and  Snohomish  Counties, 
Washington. 

Capital  Development  Company  filed 
the  request  on  August  a  1984.  and  the 
surrender  of  the  preliminary  permit  for 
Project  No.  4466  is  deemed  accepted  as 
of  August  8, 1984,  and  effective  as  of  30 
days  after  the  date  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  I)oc  ft*-24851  nied  9-17-84;  8:45  am| 
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(Docket  No.  CP82-547-0041 

Colorado  Interstate  Gas  Company; 
Amendment  to  Application 

September  13.  1984. 

Take  notice  that  on  August  20, 1984, 
Colorado  Interstate  Gas  Company 
(CIC),  P.O.  Box  19  1087,  Colorado" 
Springs.  Colorado  80944,  filed  in  Docket 
No.  CP82-547-0O4  an  amendment 
pursuant  to  section  7  of  the  Natural  Gas 
Act  to  its  existing  application  for  a 
certificate  of  public  convenience  and 
necessity  to  reflect  certain  changes  in  its 
proposals,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  by  the  subject 
amendment,  CIG  withdraws  all  portions 
of  its  application  except  for  its  requests 
for  authorization  to  modify  facilities  at 
the  Schaeffer- Weeks  sales  meter  station 
(Schaeffer- Weeks),  one  of  its  points  of 
delivery  to  Public  Service  Company  of 
Colorado  (PSCo)  and  to  amend  its 
service  agreement  with  PSCo  to  reflect 
an  increase  in  the  maximum  daily 
volume  obligation  from  Mcf  800  to  3,000 
Mcf  of  gas  and  the  delivery  pressure 
from  150  psig.  to  ClG's  line  pressure  at 
Schaeffer-Weeks.  CIG  states  that  the 
Schaeffer-Weeks  facihties  were 
constructed  and  service  agreement 
modifications  were  implemented  under 
a  temporary  certificate  issued  by  the 
Commission  on  September  29.  1983. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  October 
3. 19M,  Die  with  (he  Federal  Energy 
Regulatory  Conunission,  Washington, 
D.C.  20428,  8  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  {18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  All  persons  who  have  heretofore 
filed  need  not  file  again. 
Kenneth  F.  Plumb. 
Secretary. 

\VV.  Doc  84-24653  Filed  0-17-84.  8.-4»  «m| 
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(Project  No.  7787-001) 

Colorado  Slopes  Power;  Surrender  of 
Preliminary  Permit 

September  14,  1964. 

Take  notice  that  Colorado  Slopes 
Power.  Permittee  for  the  Jackson  Gulch 
Dam  Project  No.  7787  located  on  the 
Jackson  Gulch  River  in  Montezuma 
County,  Colorado,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on  April 
11,  1984,  and  would  have  expired  on 
September  30, 1985,  The  Permittee  states 
that  it  expects  to  file  a  hcense 
application  for  the  project  as  a  different 
organizational  entity. 

Colorado  Slopes  Power's  request  was 
filed  July  12, 1984.  The  surrender  of  the 
permit  for  Project  No.  7787  is  in  the 
public  interest  and  will  become  effective 
thirty  days  from  the  date  of  issuance  of 
this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

IKR  Dot  M-24SS4  Fil»d  9-17-84:  845  am| 
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(Docket  No.  CP84-59-001] 

Coiumbia  Gas  Transmission  Corp^ 
Amendment  to  Request  Under  Btanlcet 
Autitorization 

September  13.  1984. 

Take  notice  that  on  August  29. 1984. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314;  filed  in  Docket  No. 
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CP84-59-(X)l  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  continue  to  transport 
natural  gas  on  behalf  of  Koppers 
Company,  Inc.,  Piston  Ring  and  Seal 
Division  (Koppers),  under  the  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  continue 
transporting  up  to  147  MMBtu 
equivalent  of  natural  gas  to  Koppers' 
Baltimore,  Maryland,  plant  until  June  30. 
1985.  instead  of  the  October  23,  1984, 
termination  date  authorized  in  Docket 
No.  CP84-59-000  under  the  prior  notice 
procedure  by  notice  issued  December 
27, 1983.  It  is  stated  that  in  all  other 
respects  the  transportation  would 
remain  the  same  as  authorized  in  Docket 
No.  CP84-59-O00. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Doc  »«-24ei'i  F;lpd  9-17-84:  B.*S  am| 
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(Project  No.  5705] 

Grisdale  Hill  Co.;  Surrender  of 
Preliminary  Permit 

September  14. 1984. 

Take  notice  that  Grisdale  Hill 
Company.  Permittee  for  the  Huckleberry 
Creek  Project  No.  5705.  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  5705  was  issued  on  July  21. 
1983,  and  would  have  expired  on 
December  31, 1984.  The  project  would 
have  been  located  on  Huckleberry 
Creek  in  Lane  County.  Oregon. 

Grisdale  Hill  Company  filed  the 
request  on  August  9, 1984.  and  the 


surrender  of  the  preliminary  permit  for 
F*roject  No.  5705  is  deemed  accepted  as 
of  August  9,  1984,  and  effective  as  of  30 
days  after  the  date  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-2465"  Filfd  9~-\--M:  »:4S  ami 
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(Project  No.  7005-001] 

Grisdale  Hill  Co.;  Surrender  of 
Preliminary  Permit 

September  14. 1984. 

Take  notice  that  Grisdale  Hill 
Company.  Permittee  for  the  Christy 
Creek  Hydroelectric  Project  No.  7005 
has  requested  that  its  preliminary  permit 
be  terminated.  The  Preliminary  Permit 
was  issued  on  June  23.  1963,  and  would 
have  expired  on  November  30,  1984.  The 
project  would  have  been  located  on 
Christy  Creek  within  Willamette 
National  Forest  in  Lane  County,  Oregon. 

Grisdale  Hill  Company  filed  the 
request  on  August  7,  1984,  and  the 
surrender  of  the  preliminary  permit  for 
Project  No.  7005  is  deemed  accepted  as 
of  August  7,  1984,  and  effective  as  of  30 
days  after  the  date  of  this  notice. 

Kenneth  Plumb, 

Secretary. 

|FR  Doc  84-24658  Filed  »-17-B4;  8:4S  am) 
BILLING  CODE  6717-01-M 


(Project  No.  6936-001] 

G.  Stetson  Heiser;  Surrender  of 
Preliminary  Permit 

September  14.  1984. 

Take  notice  that  G.  Stetson  Heiser. 
Permittee  for  the  proposed  Buck  Street 
Project  No.  6936.  requested  by  letter 
dated  July  22.  1984,  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  May  16, 1963,  and 
would  have  expired  on  October  31, 1984. 
The  project  would  have  been  located  on 
Buck  Street  in  Merrimack  County.  New 
Hampshire.  The  project  is  not  being 
pursued  due  to  lack  of  sufficient  funding. 

The  surrender  of  the  preliminary 
permit  for  Project  No.  6936  is  effective  30 
days  after  the  date  of  this  notice. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  64-2465*  Filed  9-17-«4  MS  am) 
BILLINO  CODE  C717-01-II 


(Protect  No.  6994-001] 

City  of  Memphis,  TN;  Surrender  of 
Preliminary  Permit 

September  14.  1984. 

Take  notice  that  the  City  of  Memphis, 
Tennessee,  Permittee  for  the  proposed 
H.  M.  Bessie  Hydroelectric  Project, 
FERC  No.  6994,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  August  18, 1983, 
and  would  have  expired  on  July  31, 1985. 
The  project  would  have  been  located  on 
the  Mississippi  River  in  Lake  County, 
Tennessee:  Fulton  County,  Kentucky 
and  New  Madrid  County,  Missouri. 

The  Permittee  filed  its  request  on  July 
23.  1984,  and  the  surrender  of  the 
preliminary  permit  for  Project  No.  6994 
is  effective  30  days  after  issuance  of  this 
notice. 

Kenneth  F.  Plumb, 
Secretary. 

|FP  Doc  04-24652  Filed  »-17-«4  8:45  an) 
BILLINQ  COOC  t?^-^-!! 


(Project  No.  5830-002] 

Publishers  Paper  Co.;  Surrender  of 
Preliminary  Permit 

September  14, 1984. 

Take  notice  that  Publishers  Paper 
Company,  Permittee  for  the  .New 
Willamette  Falls  Hydroelectric  Project 
No.  5830,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  5830 
was  issued  on  June  17, 1982,  and  would 
have  expired  on  June  30,  1985.  The 
project  would  have  been  located  on  the 
Willamette  River  in  Clackamas  County, 
Oregon. 

Publishers  Paper  Company  filed  the 
request  on  August  6,  1984,  and  the 
surrender  of  the  preliminary  permit  for 
Project  No.  5830  is  deemed  accepted  as 
of  August  6, 1984,  and  effective  as  of  30 
days  after  the  date  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  84-24663  Filed  »-17-84.  8:45  am| 
BILLING  COOE  •717-01-M 


(Docket  No.  SAB4-25-000] 

Phelps  Dodge  Corp.;  Petition  for 
Continuation  of  Temporary  Exemption 
Relief  and  Request  for  Interim  Relief 

Issued:  September  13.  1984. 

On  August  30,  1984,  petitioner,  Phelps 
Dodge  Corporation  (Phelps  Dodge).  2600 
North  Central  Avenue,  Phoenix, 
Arizona,  85004,  filed  with  the  Federal 
Energy  Regulatory  Commission 
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(Commission]  a  petition  for  a 
continuation  of  the  temporary  relief 
granted  to  it  by  Order  of  the  Director. 
Office  of  Pipeline  and  Producer  Rates  on 
September  22,  1983,"  under  section 
206(d)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).« 

The  September  22. 1983  order  granted 
Phelps  Dodge  temporary  relief  from 
incremental  pricing  surcharges  for  its 
Ajo  and  Bisbee,  Arizona,  and  Tyronne, 
New  Mexico,  facilities  for  the  period 
beginning  »vith  the  September  1983 
billing  period,  and  extending  through  the 
billing  period  of  September.  1984.  Phelps 
Dodge's  August  30. 1984  petition  seeks  a 
continuance  of  this  temporary  relief  for 
the  subject  refineries  for  an  additional 
twelve  month  period.  Phelps  Dodge  also 
requests  interim  relief,  to  be  granted 
effective  October  1, 1984. 

The  procedurs  applicable  to  the 
onduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
lYocedure.*  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  under  Subpart  K, 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  M-2S664  Piled  9-17-84;  MS  ain| 

MUJNQ  cooc  vrir-oi-n 


(Proi«ct  Na  S27»-«031 

Yankee  Power  C04  Surrender  of 
Exemption 

September  14, 1964. 

Take  notice  that  Yankee  Power 
Company,  Exemptee  for  the  North  Fork 
Plume  Creek  Hydro  Project  No.  5278.  has 
requested  that  its  Exemption  be 
terminated.  The  order  granting 
Exemption  for  Project  No.  5278  was 
issued  on  August  2,  1982.  The  project 
would  have  been  located  on  North  Fork 
Plume  Creek  in  Pend  Oreille  County, 
Washington. 

Yankee  Power  Company  filed  the 
request  on  August  6. 1984.  and  the 
surrender  of  the  Exemption  for  Project 
No.  5278  is  deemed  accepted  as  of 
August  6. 1984.  and  effective  as  of  30 
days  after  the  date  of  this  notice. 
Kenneth  P.  Phnnb, 
Secretary. 

[FR  Doc  M-24eeS  Filed  9-I7-M,  8:45  am] 
BILIJNO  COOC  S717-»1-ii 


{ Docket  No.  QrM-4«5-000 1 

CalWlnd  Resources,  Inc.  Encino,  CA; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

September  13.  1984. 

On  August  23. 1984.  CalWind 
Resources,  Inc,  (Applicant)  of  4267 
Mooncrest  Place.  Encino.  California 
91436  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  facility  will  be  located 
approximately  9  miles  southwest  of 
Techachapi,  California  and  will  consist 
of  238  wind  turbine  generators  rated  at 
65  kW  each.  The  total  electric  power 
production  capacity  will  be 
approximately  9  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  grantmg  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protesfants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FK  Doc  84-24650  Filed  9-17-84:  8:45  am) 
BILUNQ  COOC  SriT-OI-M 


[Dodtet  No.  QFB4-381-001] 


'  See  Oder  of  the  Oirector.  OPPR.  t>ockel  No». 
SA83-12-00a  SAa3-13-00a  and  SAS3-14-000.  24 
FERC1  82.354  (1983). 

•  15  U.S.C  33m-3432  (1982) 

•  18  CFR  385.1101-385.1117  (1983). 


International  Paper  Co.,  Natchez  Mill; 
AppHcation  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

September  13,  1684. 

On  July  26.  1984,  International  Paper 
Company  (Applicant),  of  77  West  45 
Street,  New  York,  New  York  10036, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


The  topping-cycle  cogeneration 
facility  is  located  at  the  Applicant's 
paper  mHl  in  Natchez,  Mississippi.  The 
facility's  primary  energy  sources  are 
biomass  in  the  forms  of  wood  and  spent 
pulping  liquor,  oil  and  gas.  The  rebuilt 
turbine/generator  was  restored  to 
8er\ice  in  May  1979.  The  Applicant 
seeks  to  qualify  as  new  capacity,  the 
rebuilt  23.4  MW  unit  as  new  capacity 
within  the  meaning  of  §  292.304fb)(l). 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  acfion  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Keoneth  F.  Plumb. 
Secretary. 

m  Doc.  84-24668  Film)  ».17-84;  8:46  amj 
BILUNG  CODE  *717-«1-y 


I  Docicet  Na  QF84-458-O00] 

McGrew  and  Associates,  Wells  Creelcs; 
Application  for  Commission 
Certification  of  QualHying  Status  of  a 
Small  Power  Production  FacUity 

September  13.  1984. 

On  August  23, 1984,  McGrew  and 
Associates  (Applicant)  of  P.O.  Box 
31359, 1914  North,  34th  Street.  Seattle. 
Washington  98103-1359,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  15.3  megawatt  hydroelectric 
facility  is  located  near  the  North  Fork 
Nooksack  River  on  Wells  Creek  in 
Whatcom  Countj',  Washington. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
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Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensir^g.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kenneth  F.  Piumb. 
Secretary. 

(FR  Doc  M-M«ao  F(l«l  »-17-M:  fc45  «in| 
BILUNO  CODE  e717-0t-M 


[  Docket  No.  QFS4-4S9-000  ] 

McGrew  and  Associates,  Ruth  Creek; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
SmaB  Power  Production  Facility 

September  13, 1964. 

On  August  23, 1984,  McGrew  and 
Associates,  (Applicant)  of  P.O.  Box 
31359. 1919  North  34th  Street,  Seattle, 
Washington  98103-1359,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  2.8  megawatt  hydroelectric 
facility  is  located  near  the  North  Fork 
Nooksack  River  on  Ruth  Creek  in 
Whatcom  County,  Washington. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  Clt  closes  not  relieve  a  facility 
of  any  other  requirements  of  local,  State 
or  Federal  law,  including  those 
regarding  siting,  construction,  operation, 
licensing  and  pollution  abatement. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  St-Meai  Filed  S-17-e«:  8:45) 
BILLMM  COOe  •717-01-M 


I  Docket  No.  QFS4-460-000  ] 

McGrew  and  Associates,  Swamp 
Creeic;  Application  for  Commission 
CertiflcaUon  of  QuaUfying  SUtus  of  a 
Small  Power  Production  Facility 

September  13, 1984 

On  August  23, 1984.  McGrew  and 
Associates  (Applicant),  of  P.O.  Box 
31359, 1914  North  34th  Street,  Seattle, 
Washington  98103-1359  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  3.5  megawatt  hydroelectric 
facility  is  located  near  the  North  Fork 
Nooksack  River  on  Swamp  Creek  in 
Whatcom  County,  Washington. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NR,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mt»t  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


widi  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  pennit  or  exemption  from 
licensing.  Comments  on  such 
applicationB  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  ehgibiKty  for  benefits 
provided  by  PURPA,  as  implemeoted  by 
the  Commissicm's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc.  a^24M2  Filed  9-17-84.  Mi  am] 
MLUNO  COOE  C717-0t-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 

Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 

special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  Windham  Gas  and  Oil 
Company  in  settlement  of  enforcement 
proceedings  brought  by  DOE's  Economic 
Regulatory  Administration. 

Date  and  Address:  AppUcations  for 
refund  must  be  postmarked  by 
December  17. 1964,  should 
conspicuotialy  display  a  reference  to 
case  number  HEF-0198,  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Departmeoi  of  Energy,  1000 
independence  Avenue,  SW.. 
Washingtoa  D.C.  20585. 
FOR  RIRTHER  IMFOmtATION  CONTACT! 
Thomas  O.  Mann.  Deputy  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington.  D.C  20585.  (202)  252-2094. 
SUPPLEMENTARY  INRMMATKMC  In 
accofxlance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issoence  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Windham  Gas  and  OU 
Company  and  DOE.  The  consent  order 
settled  all  disputes  between  DOE  and 
Windham  concerning  possible  violations 
of  DOE  price  regulations  with  respect  to 
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the  firm's  sales  of  motor  gasoline  during 
the  period  March  1. 1979  through  August 
31. 1979. 

Any  member  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  December  17, 1984.  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  in  excess  of 
$100  must  be  filed  in  duplicate  and  these 
applications  will  be  made  available  for 
public  inspection  between  the  hours  of 
1:00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 

Dated:  August  27. 1984. 
George  B.  Bieznay, 
Director,  Office  of  the  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Windham  Gas  and  Oil 

Company 
Date  of  Filing:  October  13,  1983 
Case  Number:  HEF-0198 

August  27, 1984. 

This  proceeding  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  (ERA)  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  pursuant  to  the  provisions  of  10 
CFR  Part  205,  Subpart  V.  Under  those 
procedural  regulations,  ERA  may 
request  that  OHA  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
actual  or  alleged  violations  of  the 
Department  of  Energy  (DOE) 
regulations.  ERA  filed  the  petition  in  this 
case  in  connection  with  a  consent  order 
that  it  entered  into  with  Windham  Gas 
and  Oil  Company  (Windham),  a  division 
of  Ropet  Incorporated. 

Windham  was  a  marketer  of 
petroleum  products  which  it  sold  to 
resellers  and  end-users  in  the  Windham. 
Ohio  area  during  the  period  of  federal 
price  controls,  and  was  therefore  subject 
to  the  Mandatory  Petroleum  Price 
Regulations  set  forth  at  10  CFR  Part  212. 
Subpart  F.  A  DOE  audit  of  Windham's 
records  revealed  possible  violations  of 
DOE  price  regulations  with  respect  to 
the  firm's  sales  of  motor  gasoline  during 
the  period  March  1.  1979.  through 
August  31, 1979  (hereinafter)  referred  to    • 
as  the  audit  period). 

In  order  to  settle  all  claims  and 
disputes  between  Windham  and  DOE 


regarding  the  firm's  sales  of  motor 
gasoline  during  the  audit  period. 
Windham  and  DOE  entered  into  a 
consent  order  on  February  10. 1981. 
Under  the  terms  of  the  consent  order 
Windham  agreed  to  remit  $36,000  to 
DOE.  Windham  has  paid  DOE  the 
$36,000.  which  is  being  held  in  an 
interest-bearing  escrow  account 
established  with  the  United  States 
Treasury  pending  a  determination  of  its 
proper  distribution.  As  of  July  31, 1984. 
the  Windham  escrow  account  had 
earned  $14,194.47  in  interest. 

On  March  20,  1984,  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute 
refunds  to  parties  who  were  injured  by 
Windham's  alleged  violations.  49  FR 
12742  (March  30, 1984).  In  the  proposed 
decision  we  described  a  two-stage 
process  for  the  distribution  of  the  funds 
made  available  by  the  Windham 
consent  order.  In  the  first  stage,  we  will 
refund  money  to  identifiable  purchasers 
of  motor  gasoline  who  were  injured  by 
Windham's  pricing  practices  during  the 
period  March  1  through  August  31, 1979. 
After  meritorious  claims  are  paid  in  the 
first  stage,  a  second  stage  of  the  refund 
procedure  may  be  necessary  if  funds 
remain.  See  generally  Office  of  Special 
Counsel,  10  DOE  \  85,048  (1982) 
(hereinafter  cited  as  Amoco]  (refund 
procedures  established  for  first  stage 
applicants,  second  stage  refund 
procedures  proposed). 

This  decision  establishes  procedures 
for  filing  claims  in  the  first  stage  of  the 
Windham  refund  proceeding.  We  will 
describe  the  information  that  a 
purchaser  of  Windham  motor  gasoline 
should  submit  in  order  to  demonstrate 
that  it  is  eligible  to  receive  a  portion  of 
the  consent  order  funds.  In  establishing 
these  requirements,  we  will  address 
comments  filed  in  response  to  the  first- 
stage  proposal  in  the  March  20  decision. 
We  will  not.  however,  determine 
procedures  for  a  second  stage  of  the 
refund  process  in  this  decision.  Our 
determination  concerning  the 
disposition  of  any  remaining  funds  will 
necessarily  depend  on  the  size  of  the 
fund.  It  is  therefore  premature  for  us  to 
address  the  issues  raised  by 
commenters  regarding  the  disposition  of 
funds  remaining  after  ail  the  first-stage 
claims  have  been  paid. 

I.  jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Windham 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 


jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcement,  9  DOE  \  82.553  at 
85,284  (1982).  We  have  received  no 
comments  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefore  grant  ERA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Windham  consent 
order  funds. 

II.  First-Stage  Refund  Procedures 

A.  Refunds  to  Injured  Purchasers.  The 
Windham  consent  order  funds  will  be 
distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  injured  by  Windham's 
alleged  violations.  In  order  to  receive  a 
refund,  each  claimant  will  be  required  to 
submit  a  schedule  of  monthly  purchases 
of  Windham  motor  gasoline  for  the 
period  March  1  through  August  31. 1979. 
If  the  gasoline  was  not  purchased 
directly  from  Windham,  the  claimant 
must  include  a  statement  setting  forth 
his  reasons  for  believing  the  product 
originated  with  Windham.  In  addition,  a 
reseller  or  retailer  of  motor  gasoUne  that 
files  a  claim  will  be  required  to  establish 
that  it  absorbed  the  alleged  overcharges 
and  was  thereby  injured.  A 
demonstration  of  injury  can  be  made  in 
two  ways.  First,  each  claimant  that  is  a 
reseller  or  a  retailer,  must  show  as  an 
initial  matter  that  it  maintained  "banks  " 
of  unrecovered  increased  product  costs 
in  order  to  demonstrate  that  it  did  not 
subsequently  recover  those  costs  by 
increasing  its  prices. '  See  Office  of 
Enforcement.  10  DOE  f  85.029  at  88,125 
(1982)  (hereinafter  cited  as  Ada).  These 
two  groups  of  claimants  will  also  have 
to  demonstrate  that,  at  the  time  they 
purchased  motor  gasoline  from 
Windham,  market  conditions  would  not 
permit  them  to  increase  their  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 

Second,  a  reseller  or  retailer  may  rely 
on  a  presumption  of  injury  and  supply 
no  further  proof  of  injury.  As  in  many 
prior  special  refund  cases,  we  will  adopt 
a  presumption  that  small  purchasers 
were  injured  to  some  extent  by  the 
pricing  practices  which  led  to  the 
issuance  of  the  consent  order.  See.  e.g., 
Uban  Oil  Co..  9  DOE  \  82,541  (1982).  A 
reseller  or  retailer  claimant  will  not  be 
required  to  submit  any  further  proof  of 
injury  if  its  refund  claim  is  based  on  a 
monthly  purchase  level  below  a 
threshold  level  of  50,000  gallons.  [2]  The 
adoption  of  a  particular  level  of 
purchases  below  which  a  claimant  need 
not  submit  any  additional  evidence  of 
injury  is  based  on  several 
considerations.  First,  the  cost  of 
compiling  information  sufficient  to  show 


Federal  Register  /  Vol.  49.  No.  182  /  Tuesday.  September  18.  1964  /  Notfces 


38555 


injury  may  be  expensive.  Second,  our 
experience  indicates  that  many  refund 
applicants  will  be  small  businesses, 
such  as  single  outlet  retailers,  who 
generally  maintain  a  less  sophisticated 
record  keeping  system  than  larger  firms. 
The  threshold  level  is  set  to  minimize 
unnecessary  burdens  on  small 
businesses  who  might  otherwise  be 
precluded  from  receiving  refunds  to 
redress  their  injuries.  We  considered 
these  factors  in  setting  the  threshold 
level  at  50.000  gallons  per  month,  as  well 
as  the  per-gallon  refund  amount  in 
conjunction  with  the  length  of  the  audit 
period,  that  is,  the  amount  a  successful 
claimant  would  be  entitled  to  receive  if 
it  purchased  the  threshold  amount  each 
month  of  the  audit  period.  A  successful 
claimant  who  purchased  50,000  gallons 
of  Windham  motor  gasoline  during  each 
of  the  six  months  of  the  audit  period  will 
receive  refund  of  $1,248,  excluding 
interest. 

i        A  reseller  or  retailer  which  made  only 
spot  purchases  from  Windham  probably 
sustained  no  injury,  and  must  clearly 
demonstrate  injury  if  it  files  a  refund 
application.  We  have  previously  noted 
that  spot  purchasers  "tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases  and  would 
therefore  not  have  made  spot  market 
purchases  *  *  *  at  increased  prices 
unless  they  were  able  to  pass  through 
the  full  amount  of  [the  firms]  quoted 
selling  price  at  the  time  of  purchase  to 
their  own  customers."  Vickers  at  85.39&- 
97.  We  believe  that  this  rationale  holds 
true  in  the  present  case.  A  spot 
purchaser  therefore  should  submit 
sufficient  evidence  to  establish  that  it 
was  unable  to  recover  the  increased 
prices  it  paid  for  the  Windham  motor 
gasoline  if  purchased.  See  Amoco  at 
88.200. 

Claimants  who  were  ultimate 
consumers  of  Windham  motor  gasoline 
had  no  opportunity  to  pass  on  the  costs 
associated  with  the  alleged  overcharges, 
and  therefore  will  not  be  required  to 
submit  any  further  proof  of  injury  in 
order  to  qualify  for  a  refund.  See 
Standard  Oil  Co.  (Indiana/Union  Camp 
Corp..  11  DOE  \  85.007  (1983):  Standard 
Oil  Co.  (Indiana/Elgin.  Joliet.  and 
-  Eastern  Railway,  11  DOE  f  85.105  (1983) 
(end-users  of  various  refined  petroleum 
products  granted  refunds  solely  on  the 
basis  of  documented  purchase  volumes). 
Therefore,  in  this  proceeding  an  end-use 
consumer  need  only)  document  the 
specific  quantities  of  Windham  motor 
gasoline  it  purchased  during  the  audit 
period  in  order  to  receive  a  refund. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 


Under  this  method,  a  per-gallon  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  the  total  gallons 
of  motor  gasoline  covered  by  the 
consent  order.  The  refund  amount  in  this 
case  will  be  $.0041597  per  gallon  ($36,000 
received  from  Windham  divided  by 
8,654,369  gallons  cf  motor  gasoline  sold 
by  Windham  during  the  audit  period), 
exclusive  of  interest.  Successful 
claimants'  refunds  will  be  calculated  by 
multiplying  their  eligible  purchase 
volumes  by  the  per-galion  refur.d 
amount.  Successful  claimants  will  also 
receive  a  proportionate  share  of  the 
interest  accrued  on  the  consent  order 
fund  since  it  was  remitted  to  DOE. 
Although  we  are  adopting  a  volumetric 
method  for  allocating  refunds,  any 
claimant  that  believes  it  was  injured  by 
an  amount  greater  than  the  volumetric 
figure  may  submit  evidence  to  support 
its  claim  to  a  larger  refund. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15  00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Uban  Oil  Co..  9 
DOE  I  82,541  at  85,225  (1982);  see  also  10 
CFR  205.286(b). 

B.  Application  for  Refund.  After 
having  considered  all  the  comments 
received  concerning  the  first-stage 
proceedings  tentatively  adopted  in  our 
March  20  proposed  decision,  we  have 
concluded  that  applications  for  refund 
should  now  be  accepted  from  parties 
who  purchased  Windham  motor 
gasoline.  An  application  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Windham 
Consent  Order  Fund,  Case  Number 
HEF-0198. 

An  applicant  should  indicate  from 
whom  the  motor  gasoline  was 
purchased  and,  if  the  applicant  is  not  a 
direct  purchaser  from  Windham  it 
should  also  indicate  the  basis  for  its 
belief  that  the  motor  gasoline  which  it 
purchased  originated  from  Windham. 
Each  applicant  should  report  it3  volume 
of  purchases  by  month  for  the  period  of 
time  for  which  if  is  claiming  it  was 
injured  by  the  alleged  overcharges.  Each 
applicant  should  specify  how  it  used  the 
Windham  motor  gasoline,  such  as 
whether  it  was  a  reseller  or  ultimate 
user.  If  the  applicant  is  a  reseller,  it 
should  state  whether  it  maintained 
banks  of  unrecouped  product  cost 
increases  from  the  date  of  the  alleged 
violation  through  January  27. 1981.  An 
applicant  who  did  maintain  banks 
should  furnish  OHA  with  a  schedule  of 


its  cumulative  banks  calculated  on  a 
quarterly  basis  from  March  1, 1979, 
through  January  27. 1981.  (J)  The 
applicant  must  submit  evidence  to 
establish  that  it  did  not  pass  on  the 
alleged  injury  to  its  customers,  if  the 
applicant  is  a  reseller.  For  example,  a 
firm  may  submit  market  surveys  or 
information  about  changes  in  its  profit 
margins  or  sales  volume  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible.  The 
applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  OHA  informed  of  any 
ch.^nge  in  status  during  while  its 
application  for  refund  is  being 
considered.  See  10  CFR  205.9(d).  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm] 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c):  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  pubHc 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building.  Room  lE-234, 1000 
Independence  Avenue,  Washington, 
D.C.  Any  applicant  that  believes  that  its 
appRcation  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
Windham  Consent  Order  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  Windham 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

It  is  Therefore  Ordered  That: 


I 
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(IJ  The  Petition  for  the 
Implemeatation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  in  Case  No. 
HEF-0198  be  granted. 

(2]  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Windham  Gas  and  Oil 
Company  pursuant  to  the  consent  order 
executed  on  February  10, 1981.  may  now 
be  filed. 

(3)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  August  27. 1984. 
George  B.  Breznay. 

Dinctor.  Office  of  Hearings  and  .Appeals. 
NolM 

(/).  The  pnce  roles  applicable  to  sales  of 
motor  gasoline  by  retailers  were  amended 
effective  July  16. 1979.  44  FR  42542  (|uly  19, 
1979).  The  amended  regulation,  10  CFR 
212.93(a)(2).  provided  for  a  fixed  per-gallon 
markup  of  15.4  cents  (later  increased)  for 
retail  sales  of  motor  gasoline,  and  eliminated 
the  "Iwnking"  provisions  formerly  in  effect. 
Since  the  fixed  markup  rule  was  in  effect 
during  part  of  the  period  covered  by  the 
Windham  consent  order,  no  showing  of  cost 
banks  will  be  required  of  retailers  after  (uiy 
la,  1979.  The  use  of  banking  remained 
optiooal  for  larger  resellers  of  motor  gasohne; 
firms  that  elected  to  continue  cost  banking 
will  be  required  to  submit  this  information 
throughout  the  audit  period  if  they  apply  for 
refunds  based  on  purchases  greater  than 
50.000  galtoos  per  month. 

[2Y  Claimants  whose  purchases  exceed 
50.000  gallons  per  month  during  the  period  for 
which  a  refund  is  claimed,  but  who  cannot 
establish  that  they  did  not  pass  through  the 
price  increases,  or  who  limit  their  claims  to 
the  threshold  amount,  will  be  eligible  for  a 
refund  for  purchases  up  to  the  50.000  gallons- 
per-month  threshold  amount  without  being 
required  to  submit  evidence  of  injury.  See 
Office  of  Enforcement.  8  DOE  \  82.597  at 
85,396  (1981)  (hereinafter  Vickers]:  see  also 
Ada  at  8&122. 

[3).  See  note  1  supra. 
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Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeal*;  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $1,866.23  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 


proceedings  involving  Midwest 
Indiutrial  Fuels.  Inc^  a  reseller  retailer 
of  motor  gasoline  located  in  La  Crosse. 
Wisconsin. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0130. 

FOR  FURTHER  INFORMATION  CONTACr. 

Gary  Comstock.  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue, 
SW..  Washington.  D.C.  20585,  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Midwest  Industrial 
Fuels,  Inc.  which  settled  possible  pricing 
violations  in  the  firm's  sale  of  No.  2  fuel 
oil  to  customers  during  the  period 
November  1, 1973  through  April  30,  1974. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  Midwest  pursuant  to  the 
consent  order.  The  DOE  has  tentatively 
decided  that  the  consent  order  funds 
should  be  distributed  to  the  two 
wholesale  purchasers  which  DOE's 
audit  indicated  may  have  been 
overcharged.  In  addition,  applications 
for  refund  from  purchasers  not  identified 
by  the  DOE  audit  will  be  considered. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  ^dependence  Avenue, 
SW.,  Washington,  D.C.  20585. 


Dated:  August  27. 198i. 
Gaoig*  B.  Bnsnay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 

Procedures 

Name  of  Firm:  Midwest  Industrial 
Fuels,  Inc. 

Date  of  Filing;  October  13. 1983. 

Case  Number  HEF-0130. 

Augi*8t  27.  1984. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  piDcedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
process  is  typically  used  in  situations 
where  DOE  is  unable  to  identify  readily 
those  persons  who  hkely  were  injured 
by  alleged  overcharges  or  to  ascertain 
readily  the  extent  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V,  see  Office  of  Enforcement, 
9  DOE  f  82.508  (1982),  and  Office  of 
Enforcement,  8  DOE  1  82,597  (1981). 

I.  Background 

In  accordance  with  the  provisions  of 
Subpart  V.  ERA,  on  October  13. 1963, 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
into  with  Midwest  Industrial  Fuels,  Inc, 
(Midwest).  Midwest  is  a  "reseller- 
retailer  "  of  refined  petroleum  products 
as  that  term  was  defined  in  10  CFR 
§  212.31,  and  is  located  in  LaCrosse, 
Wisconsin.  A  DOE  audit  of  the  firm  s 
records  revealed  possible  pricing 
violations  amounting  to  $269,653.12  with 
respect  to  sales  of  No.  2  fuel  oil  during 
the  period  November  1, 1973,  through 
April  30, 1974.  In  order  to  settle  all 
claims  and  disputes  between  Midwest 
and  the  DOE  regarding  the  firm's  sales 
of  No.  2  fuel  oil  during  the  audit  period. 
Midwest  and  the  DOE  entered  into  a 
consent  order  on  August  31, 1981,  in 
which  the  firm  agreed  to  make  refunds 
amounting  to  $137,000.41  (including 
interest).  According  to  the  Midwest 
consent  order,  the  alleged  overcharges 
affected  two  classes  of  customers. 
Separate  processes  were  established  by 
which  Midwest  would  make  refunds 
directly  to  certain  of  its  customers  who 
were  allegedly  injured,  as  well  as  place 
funds  in  escrow  for  DOE  to  distribute. 
First.  $135,135.18.  representing  alleged 
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overcharges  on  sales  of  No.  2  fuel  oil  to 
end  users,  was  to  be  refunded  directly  to 
those  purchasers. (7)  In  addition, 
$1,866.23  representing  alleged 
overcharges  with  respect  to  sales  of  No. 
2  fuel  oil  to  certain  wholesale 
purchasers  was  to  be  deposited  by 
Midwest  into  an  interest-bearing  escrow 
account  for  ultimate  distribution  by 
DOE.  This  Decision  concerns  the 
distribution  of  the  $1,866.23  that 
Midwest  deposited  into  the  escrow 
account  on  September  15, 1981.  plus 
accrued  interest  to  date. 

II.  Proposed  Refund  Procedures 

During  DOE's  audit  of  Midwest,  two 
wholesale  purchasers  were  identified  as 
having  allegedly  been  overcharged. 
While  the  DOE  audit  file  represents  only 
preliminary  determinations,  does  not 
necessarily  reflect  actual  overcharges, 
nor  provide  conclusive  evidence  as  to 
the  identity  of  possible  refund  recipients 
or  the  amount  of  money  that  they  should 
receive  in  a  Subpart  V  proceeding,  it  is 
reasonable  to  use  the  information 
contained  in  the  audit  file  for  guidance. 
See  Armstrong  and  Associates/City  of 
San  Antonio.  10  DOE  I  85,050  at  88"259 
(1983).  In  Marion  Corp.,  12  DOE  ^  85,014 
(1984),  we  stated  that  "the  information 
■  contained  in  the  .  .  .  audit  file  can  be 
used  for  guidance  in  fashioning  a  refund 
plan  which  is  likely  to  correspond  more 
closely  to  the  injuries  probably 
experienced  than  would  a  distribution 
plan  based  solely  on  a  volumetric 
approach."  12  DOE  at  88,031.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  funds  in  the  escrow  account  be 
apportioned  among  the  customers 
identified  by  the  audit.  See.  e.g..  Bob's 
Oil  Co.,  12  DOE  \  85,024  (1984);  Brown 
Oil  Co..  12  DOE  \  85,028  (1984);  and 
Reinhard  Distributors.  Inc..  Case  .No. 
HEF-Oie.-i  (July  13, 1984)  (proposed 
decision).  In  view  of  the  small  amount  of 
money  involved  in  this  proceeding,  it 
would  seem  that  the  most  efficient 
method  of  accomplishing  restitution 
would  be  simply  to  distribute  the  escrow 
funds  to  those  firms  identified  by  the 
audit  as  injured  by  Midwest-s  pricing 
practices.  The  wholesale  purchasers 
identified  by  the  audit,  with  the  share  of 
the  settlement  amount  allotted  to  each 
by  ERA,  are  listed  below: 


Purchaser 


Shwe  of 
MltlUllMlfM 
amounf 


Big  Bear  Store»..„ 

Amoco  (retail  Mation) 


11,444.27 

421  »e 


fWTE  See  footnote  it  end  o(  documem. 

We  have  no  other  information 
regarding  the  identity  or  location  of 
these  purchasers.  We  are  therefore 


presently  unable  to  proceed  with  a 
distribution  of  refunds  to  them.  We  will, 
in  an  effort  to  better  identify  these  two 
purchasers,  provide  Midwest  and 
various  service  station  associations  in 
Wisconsin,  Iowa,  and  Minnesota  with 
copies  of  this  proposed  decision,  in 
addition  to  publishing  notice  in  the 
Federal  Re^ster.  We  will  accept 
information  regarding  the  identity  and 
present  locations  of  these  purchasers  for 
a  period  of  45  days  from  the  date  of 
publication  of  notice  of  a  final  Decision 
and  Order  in  this  proceeding  in  the 
Federal  Register. 

We  also  recognize  that  there  may 
have  been  other  wholesale  purchasers 
not  identified  by  the  ERA  audit,  as  well 
as  downstream  purchasers,  who  may 
have  been  injured  as  a  result  of 
Midwest's  pricing  practices  during  the 
audit  period  and  would  therefore  be 
entitled  to  a  portion  of  the  consent  order 
funds.  If  additional  meritorious  claims 
are  filed,  we  will  adjust  the  figures  listed 
above  accordingly.  Actual  refimds  will 
be  determined  only  after  analyzing  all 
appropriate  claim8.{5)  Finally,  we  will 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See  e.g.,  Uban  Oil 
Co..  9  DOE  %  82,541  at  85,225  (1982).  See 
also  10  CFR  205.286(b). 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  either  to 
submit  a  schedule  of  its  monthly 
purchases  from  Midwest  of  No.  2  fuel 
oil,  or  to  submit  a  statement  verifying 
that  it  purchased  petroleum  products 
from  Midwest  and  is  willing  to  rely  on 
the  data  in  the  audit  file.  Claimants  must 
indicate,  as  well,  whether  they  have 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding.  Purchasers 
not  identified  by  the  ERA  audit  will  be 
required  to  provide  specific  information 
concerning  the  date,  place,  price,  and 
volume  of  product  purchased,  the  name 
of  the  firm  from  which  the  purchase  was 
made,  and  the  extent  of  any  injury 
alleged.  Each  applicant  must  also  state 
whether  there  has  been  a  change  in 
ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund. 


Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
disposed  of,  undistributed  fund*  could 
be  distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.(4)  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
procedure  is  completed.  We  encourage 
the  submission  by  interested  parties  of 
proposals  which  address  alternative 
methods  of  distributing  any  remaining 
funds. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Midwest 
Industrial  Fuels,  Inc.,  pursuant  to  the 
consent  order  executed  on  August  31. 
1981,  will  be  distributed  in  accordance 
with  the  foregoing  determination. 

Footnotes 

{IJ  On  October  15. 1981.  Midwest  advised 
DOE  that  it  had  made  full  payment  of  direct 
refunds  to  end  users  as  specified  in  the 
consent  order. 

[2]  The  share  of  the  escrow  fund  which  the 
listed  purchasers  are  to  receive  represents 
50.8  percent  of  the  amount  each  was 
allegedly  overcharged,  and  is  consistent  with 
the  terms  of  the  consent  order  which  settled 
for  50.8  percent  of  the  total  amount  of  alleged 
overcharges  identified  by  the  audit 

[3]  Purchasers  identified  in  the  ERA  audit 
as  having  allegedly  been  overcharged  may 
also  submit  information  to  show  that  they 
should  receive  refunds  larger  than  those 
indicated  above. 

[4]  If  we  are  unable  to  locate  either  of  the 
firms  named  in  the  audit,  and  no  other 
purchaser  files  a  claim,  we  will  terminate  the 
initial  stage  of  this  refund  proceeding  and 
reserve  the  funds  for  distribution  in  a 
susequent  proceeding. 

iFR  Ooc  S4-.24Mg  FilKi  9-17-S4:  »S%  am) 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  U.S.  Compressed  Gas 
Company  in  settlement  of  enforcement 
proceedings  brought  by  DOE's  Economic 
Regulatory  Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarlced  by 
December  17, 1984,  should 
conspicuously  display  a  reference  to 


I 
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case  Dumber  HEF-Oias.  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
hwifpwidenoe  Avenue.  SW.. 
Washingtao.  aC  2058S. 


KTioii  contact: 
Tkonas  O.  Mann.  Deputy  Director 
Offioa  of  Hearings  and  Appeals,  1000 
Independence  Avenue.  SW., 
Washington.  O.C.  20585.  (202)  252-20M. 
•UPMJEMSITAIIV  MFORMATION:  In 
aocordanoe  with  f  205.282fc)  of  the 
procednrei  regulations  of  the 
Department  of  Energy,  10  CFR 
20S.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Oder 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  U.S.  Compressed  Gas 
Company  (USC)  and  DOE.  The  consent 
order  settled  all  disputes  between  DOE 
and  USC  concerning  possible  violations 
of  DOE  price  regulations  with  respect  to 
the  firm's  sales  of  propane  during  the 
period  November  1. 1973  through 
September  30, 197a 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmariced  by  December  17, 1984,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  in  excess  of 
$100  must  be  filed  in  duplicate  and  these 
applications  will  be  made  available  for 
public  inspection  between  the  hours  of 
1.00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 

Dated:  August  28. 19a4. 
G«orge  B.  Bteznay. 
Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  U.S.  Compressed  Gas 
Company. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0188. 
August  28. 1984. 

This  proceeding  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  (ERA)  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  pursuant  to  the  provisions  of  10 
CFR  Part  205.  Subpart  V.  Under  those 
procedural  regulations.  ERA  may 
request  that  OHA  formulate  and 
implement  special  procedures  to  make 


refunds  in  order  to  remedy  the  effects  of 
actual  or  alleied  violations  of  the 
Department  (rf  Energy  (DOE) 
regulations.  HIA  filed  the  petition  in  this 
case  in  connection  with  a  consent  order 
that  it  entered  into  with  U.S. 
Compressed  Gas  Company  (USC). 

USC  was  a  marketer  of  propane 
which  it  sold  to  resellers  and  end-users 
in  the  King  of  Prussia,  Pennsylvania 
area  during  the  period  of  federal  price 
controls,  and  was  therefore  subject  to 
the  Mandatoiy  Petroleum  Price 
Regulations  set  forth  at  10  CFR  Part  212, 
Subpart  F.  An  ERA  audit  of  USCs 
records  revealed  possible  violations  of 
DOE  price  regulations  with  respect  to 
the  firm's  sales  of  propane  during  the 
period  November  1973  through 
September  1976  (hereinafter  referred  to 
as  the  audit  period).  In  the  audit.  ERA 
identified  by  name  more  than  100 
customers  who  were  allegedly 
overcharged  in  their  purchases  of  USC 
propane  during  the  audit  period. (?) 

In  order  to  settle  all  claims  and 
disputes  between  USC  and  DOE 
regarding  the  firm's  sales  of  propane 
during  the  audit  period.  USC  and  DOE 
entered  into  a  consent  order  on  .^pril  28, 
1980.  Under  the  terms  of  the  consent 
order  USC  agreed  to  remit  $57,000  to 
DOE.  USC  has  paid  DOE  the  $57,000, 
which  is  being  held  in  an  interest- 
bearing  escrow  account  established 
with  the  United  States  Treasury  pending 
a  determination  of  its  proper 
distribution.  As  of  June  30, 1984,  the  USC 
escrow  accouat  had  earned  $21,264.27 
interest 

On  May  24. 1984,  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute 
refunds  to  parties  who  were  injured  by 
use's  alleged  violations.  49  FR  23225 
(June  5, 1984).  In  the  proposed  decision 
we  described  a  two-stage  process  for 
the  distribution  of  the  funds  made 
available  by  the  USC  consent  order.  In 
the  first  stage,  we  will  refund  money  to 
identifiable  purchasers  of  propane  who 
were  injured  by  USC's  pricing  practices 
during  the  period  November  1973 
through  September  1976.  After 
meritorious  claims  are  paid  in  the  first 
stage,  a  second  stage  of  the  refund 
procedure  may  be  necessary  if  funds 
remain.  See  generally  Office  of  Special 
Counsel,  Economic  Regulatory 
Administration:  In  re  Standard  Oil 
Company  (Indiana),  10  DOE  ^  85,048 
(1982)  (hereinafter  cited  as  Amoco] 
(refund  procedures  established  for  first 
stage  applicants,  second  stage  refund 
procedures  proposed). 

This  decision  establishes  procedures 
for  filing  claims  in  the  first  stage  of  the 
USC  refund  proceeding.  We  will 
describe  the  information  that  a 


purchaser  of  USC  propane  should 
submit  in  order  to  demonstrate  that  it  is 
eligible  to  receive  a  portion  of  the 
consent  order  funds.  We  will  not 
however,  determine  procedures  for  a 
second  stage  of  the  refund  process  in 
this  decision.  Our  determination 
concerning  the  disposition  of  any 
remaining  funds  will  necessarily  depend 
on  the  size  of  the  fund.  It  is  therefore 
premature  for  us  to  address  issues 
regarding  the  disposition  of  funds 
remaining  after  all  the  first-stage  claims 
have  been  paid.  The  comments  filed  in 
response  to  our  May  24  proposed 
decision  were  filed  by  various  States 
and  involve  disposition  of  funds 
remaining  after  the  conclusion  of  first 
stage  proceedings.  Therefore,  they  will 
not  be  discussed  here. 

I.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  estabish  such  a 
proceeding  with  respect  to  the  USC 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions, 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  re  Adams 
Resources  and  Energy,  Inc.,  9  DOE 
f  82,553  at  85,284  (1982).  We  have 
received  no  comments  challenging  our 
authority  to  fashion  special  refund 
procedures  in  this  case.  We  will 
therefore  grant  ERA's  petition  and 
assume  jurisdiction  over  the  distribution 
of  the  USC  consent  order  funds. 

II.  First-Stage  Refund  Procedures 

A.  Refunds  to  Injured  Purchasers 

The  USC  consent  order  funds  will  be 
distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  injured  by  USC's  alleged 
violations.  In  order  to  receive  a  refund, 
each  claimant  will  be  required  to  submit 
a  schedule  of  monthly  purchases  of  USC 
propane  for  the  period  November  1973 
through  September  1976.  If  the  propane 
was  not  purchased  directly  from  USC, 
the  claimant  must  include  a  statement 
setting  forth  his  reasons  for  believing 
the  product  originated  with  USC.  In 
addition,  a  reseller  or  retailer  of  propane 
that  files  a  claim  will  be  required  to 
estabhsh  that  it  absorbed  the  alleged 
overcharges  and  was  thereby  injured. 
As  an  initial  matter,  each  claimant  that 
is  a  reseller  or  a  retailer  must  show  as 
an  initial  matter  that  it  maintained 
"banks"  of  unrecovered  increased 
product  costs  in  order  to  demonstrate 
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that  it  did  not  Mibaaqoently  recover 
those  costs  by  increasing  its  prices.  See 
Office  of  Enforcement.  Economic 
Regulatory  Administration:  In  re  Ada 
Resources.  Inc..  10  E)OE  \  85.029  at 
88.125  (1982)  (hereinafter  cited  as  Ada). 
These  two  groups  of  claimants  will  also 
have  to  demonstrate  that,  at  the  time 
they  purchased  propane  from  USC. 
market  conditions  would  not  permit 
them  to  increase  their  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  overcharges. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  a  presumption  that  small 
purchasers  were  injured  to  some  extent 
by  the  pricing  practices  which  led  to  the 
issuance  of  the  consent  order.  See.  e.g., 
Uban  on  Co..  9  DOE  \  82.541  (1982).  A 
reseller  or  retailer  claimant  will  not  be 
required  to  submit  any  further  proof  of 
injury  if  its  refund  claim  is  based  on  a 
monthly  purchase  level  below  a 
threshold  level  of  50.000  gallons.  (2)  The 
adoption  of  a  particular  level  of 
purchases  below  which  a  claimant  need 
not  submit  any  additional  evidence  of 
injury  is  based  on  several 
considerations.  First,  the  cost  of 
compiling  information  sufficient  to  show 
injury  may  be  expensive.  Second,  our 
experience  indicates  that  many  refund 
applicants  will  be  small  businesses, 
such  as  single  outlet  retailers,  who 
generally  maintain  a  less  sophisticated 
record  keeping  system  than  larger  firms. 
The  threshold  level  is  set  to  minimize 
unnecessary  burdens  on  small 
businesses  who  might  otherwise  be 
precluded  from  receiving  refunds  to 
redress  their  injuries.  We  considered 
these  factors  in  setting  the  threshold 
level  at  50.000  gallons  per  month,  as  well 
as  the  per-gallon  refund  amount  in 
conjunction  with  the  lenght  of  the  audit 
period,  that  is.  the  amount  a  successful 
claimant  would  be  entitled  to  receive  if 
it  pruchased  the  threshold  amount  each 
month  of  the  audit  period.  Under  the 
presumption  of  injury  which  we  are 
adopting  in  this  case,  a  successful 
claimant  who  purchased  50.000  gallons 
of  USC  propane  during  each  of  the 
thirty-five  months  of  the  audit  period 
will  receive  a  refund  of  approximately 
$3,600  excluding  interest. 

A  reseller  or  retailer  which  made  only 
spot  purchases  from  USC  probably 
sustained  no  injury,  and  must  clearly 
demonstrate  injury  if  it  files  a  refund 
application.  We  have  previously  noted 
that  spot  purchasers  "tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases  and  would 
therefore  not  have  made  spot  market 
purchases  ...  at  increased  prices 
unless  they  were  able  to  pass  through 
the  full  amount  of  {the  firm's]  quoted 


selling  price  at  the  time  of  purchase  to 

their  own  customers."  Office  of 
Enforcement  Economic  Regaiatory 
Administration:  In  re  Vicken  Energy 
Corp.,  6  DOE  1 82.597  at  85.396-67  (1981). 
We  believe  that  this  rationale  holds  true 
in  the  present  case.  A  spot  purchaser 
therefore  should  submit  sufficient 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  the  USC  propane  it  purchased.  See 
Amoco  at  88^200. 

Claimants  who  were  ultimate 
consumers  of  USC  propane  had  no 
opportunity  to  pass  on  the  costs 
associated  with  the  alleged  overcharges, 
and  therefore  will  not  be  required  to 
submit  any  further  proof  of  injury  in 
order  to  qualify  for  a  refimd.  See 
Standard  Oil  Co.  (Indiana)/ Union  Camp 
Corp..  11  DOE  \  85.007  (1983);  Standard 
Oil  Co.  flndianaJ/EJgin,  Joliet.  and 
Eastern  Railway.  11  DOE  \  85.105  (1983) 
(end-users  of  various  refined  petroleum 
products  granted  refunds  solely  on  the 
basis  of  documented  purchase  volumes). 
Therefore,  in  this  proceeding  an  end- 
user  or  a  consumer  need  only  document 
the  specific  quantities  of  USC  propane  it 
purchased  during  the  audit  period  in 
order  to  receive  a  refund. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  per-gallon  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  the  total  gallons 
of  motor  gasoline  covered  by  the 
consent  order.  The  refund  amount  in  this 
case  will  be  $.002061  per  gallon  ($57,000 
received  from  USC  divided  by  27.648,180 
gallons  of  propane  sold  by  USC  during 
the  audit  period),  exclusive  of  interest. 
Successful  claimants'  refunds  will  be 
calculated  by  multiplying  their  eligible 
purchase  volumes  by  the  per-gallon 
refund  amount.  Successful  claimants 
will  also  receive  a  proportionate  share 
of  the  interest  accrued  on  the  consent 
order  fund  since  it  was  remitted  to  the 
DOE.  Although  we  are  adopting  a 
volumetric  method  for  allocating 
refunds,  any  claimant  that  believes  it 
was  injured  by  an  amount  greater  than 
the  volumetric  figure  may  submit 
evidence  to  support  its  claim  to  a  larger 
refund. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweights  the 
benefits  of  restitution  in  those 
situations.  See  e.g..  Uban  Oil  Co..  9  DOE 
f  82.541  at  85,225  (1982);  see  also  10  CFR 
205.288(b). 


B.  Applicatkm  for  Refund 

Ailter  having  considered  all  the 
conunenU  iwcehred  oanoHining  the  firat- 
stage  procaediogi  tentatiTely  adapted  m 
our  May  24  prepoead  decMoa  we  have 
concluded  that  applicatieDa  for  refaiad 
should  DOW  be  eocapted  from  partes 
who  purchased  USC  prapane.  An 
applicatiaQ  BMWt  be  in  writii^  stgoed  by 
the  appUcant  and  apecii^  that  it 
perUins  to  ifae  USC  Conarat  Order 
Fund,  Case  Number  HEF-Oiaa. 

An  apphcant  should  Indicate  frxxn 
whom  the  propane  was  purchased  and. 
if  the  appUcant  is  not  a  direct  purchaser 
from  use  It  riiould  also  indicate  the 
basis  for  its  belief  that  the  propane 
which  it  purdnaed  or^inated  boa  USC. 
Each  applicant  should  report  its  volume 
of  purchases  by  month  for  tiie  period  of 
time  for  which  it  is  claiming  it  was 
injured  by  the  alk^ed  overcharges.  Each 
apphcant  afaoahl  specify  how  it  used  the 
USC  ixopane  such  as  whether  it  was  a 
reseller  or  ultimate  consumer.  If  the 
applicant  is  a  reeeller.  It  should  state 
whether  it  maintained  basks  af 
unrecouped  product  cost  increases  from 
the  date  of  the  alleged  violation  through 
January  27, 198L  An  applicant  who  did 
maintain  banks  should  furnish  OHA 
with  a  schedule  of  its  cuqiulative  banks 
calculated  on  a  quarterly  basis  from 
November  1973.  through  {anuary  27, 
1981.  The  applicant  must  submit 
evidence  to  establish  that  it  did  not  pass 
on  the  alleged  injury  to  its  customers,  if 
the  applicant  is  a  reseller.  For  example, 
a  firm  may  submit  market  surveys  or 
information  about  changes  in  its  profit 
margins  or  sales  volume  to  show  that 
price  increases  to  recover  alleged  • 
overcharges  were  infeaatble.  Tlie 
applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  OHA  informed  of  any 
change  in  status  during  while  its 
applications  for  refund  is  being 
considered.  See  10  CFR  206.9(d).  Each 
application  must  also  include  the 
following  statement  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.28S(c):  18  U.S.C  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  positioo  title,  aiui  telephone 
number  of  a  person  who  msy  be 
contacted  by  us  for  additional 
information  concerning  the  application. 
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All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building.  Room  lE-234, 1000 
Independence  Avenue,  Washington, 
D.C.  Any  applicant  that  believes  that  its 
apphcation  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  appHcation  and  submit  two 
additional  copies  of  its  application  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
use  Consent  Order  Refund  Proceedings, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  USC 
consent  order  fimds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

It  Is  Therefore  Ordered  That: 

(1)  The  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  filed  by  the  Economic 
Regulatory  Administration  in  Case  No. 
HEF/0188  is  hereby  granted. 

(2)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  U.S.  Compressed  Gas 
Company,  pursuant  to  the  consent  order 
executed  on  April  28, 1980,  may  now  be 
filed. 

(3)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated;  August  28,  1984. 
George  B.,  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Notes 

(1)  The  purchasers  of  USC  propane  were 
listed  only  by  name  and  it  was  impossible  to 
directly  notify  them  of  this  refund  proceeding. 
The  proposed  decision  was  published  in  the 
Federal  Register,  and  copies  were  sent  to  the 
National  LP-Gas  Association  and 
newspapers  in  the  King  of  Prussia  area. 

(2)  Claimants  whose  purchases  exceed 
50.000  gallons  per  month  during  the  period  for 
which  a  refund  is  claimed,  but  who  cannot 
establish  that  they  did  not  pass  through  the 
price  increases,  or  who  limit  their  claims  to 
the  threshold  amount,  will  be  eligible  for  a 
refund  for  purchases  up  to  the  50.000  gallons- 
per-month  threshold  amount  without  being 
required  to  submit  evidence  of  injury.  See 
Office  of  Enforcement.  Economic  Regulatory 
Administration:  In  re  Vickers  Energy  Corp.,  8 


DOE  1  82,597  (1981)  at  85,396;  see  also  Ada  at 
88.122. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IAD-FRL-260O-61 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Addition  of 
Coke  Oven  Emissions  to  List  of 
Hazardous  Air  Pollutants 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Addition  to  the  list  of  hazardous 
air  pollutants, 

summary:  This  notice  announces  the 
Administrator's  decision  to  list  coke 
oven  emissions  as  a  hazardous  air 
pollutant  under  section  112  of  the  Clean 
Air  Act.  The  decision  to  list  coke  oven 
emissions  as  a  hazardous  air  pollutant  is 
based  on  the  Administrator's  findings 
that  coke  oven  emissions  pose  a 
significant  risk  to  the  public. 

Emission  standards  for  wet-coal 
charged  by-product  coke  oven  batteries 
will  be  proposed  in  Spring  1985.  A 
public  hearing  will  be  held  to  provide 
interested  persons  an  opportunity 
presentation  of  data,  views,  or 
arguments  concerning  the  listing  of  coke 
oven  emissions  as  a  hazardous  air 
pollutant  and  the  proposed  standard  for 
wet-coal  chained  by-product  coke  oven 
batteries. 

DATES:  Comments.  Comments  on  this 
listing  decision  must  be  received  on  or 
before  the  close  of  the  comment  period 
on  the  emission  standards  for  coke  oven 
batteries  to  be  proposed  at  a  later  date. 

Public  Hearing.  A  public  hearing  on 
this  listing  decision  will  be  held,  if 
requested,  in  conjunction  with  any 
hearing  on  the  proposed  emission 
standards  for  coke  ovens.  The  time  and 
place  of  the  hearing  will  be  announced 
in  the  emission  standard  proposal 
notice. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section  (A- 
130).  Attention:  Docket  Number  A-83- 
33,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kent  Berry,  Strategies  and  Air 
Standards  Division,  (MD-12),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC,  27711, 
telephone  (919)  541-5504  or  FTS  629- 
5504. 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  112  of  the  Clean  Air  Act 
requires  the  Administrator  to  list  as 
hazardous  air  pollutants,  those 
pollutants  which  in  his  judgment  cause. 
or  contribute  to,  air  pollution  which  may 
reasonably  be  anticipated  to  result  in  an 
increase  in  mortality  or  an  increase  in 
serious  irreversible,  or  incapacitating 
reversible  illness.  Listing  of  a  pollutant 
under  section  112  signifies  the 
Administrator's  intent  to  develop 
emission  standards  for  one  or  more 
stationary  source  categories  emitting 
that  pollutant. 

As  part  of  EPA's  efforts  to  determine 
whether  to  regulate  coke  oven  emissions 
under  section  112  or  other  Clean  Air  Act 
provisions,  EPA  prepared  several 
documents  relevant  to  this  decision. 
These  included  an  assessment  of  the 
health  effects  of  coke  oven  emissions, '  a 
risk  assessment  for  ambient  coke  oven 
exposures,  and  an  exposure  assessment 
for  coke  oven  emissions.  These 
documents  were  reviewed  at  a  public 
Science  Advisory  Board  (SAB)  meeting 
on  May  30  and  31, 1978.  The  SAB  is  an 
advisory  group  of  nationally  prominent 
scientists  from  outside  EPA.  Based  on 
the  SAB  comments  and  those  received 
from  the  public,  the  health  and  exposure 
documents  were  revised  (1)(2).  The 
portion  of  the  risk  assessment  document 
dealing  with  the  calculation  of  the  "unit 
risk"  number  (a  measure  of  the 
carcinogenic  potency  of  coke  oven 
emissions)  was  combined  with  a 
discussion  of  the  qualitative  evidence  of 
carcinogenicity  and  was  released  to  the 
public  for  comment  on  April  26, 1982  (47 
FR  17860).  Public  SAB  meetings  to 
review  successive  drafts  of  this 
document  were  held  on  August  2-3, 
1982,  December  8-9, 1982,  June  10, 1983. 
and  September  22-23, 1983.^  In  an  April 


'  As  used  in  this  notice,  the  term  "coke  oven 
emissionB"  refers  to  emissions  that  arise  directly 
from  the  coke  oven,  and  does  not  include  emissions 
from  other  facilities  associated  with  the  battery  (i.e., 
battery  stacks,  quench  towers,  or  byproduct  plant). 
It  is  quite  probable  that  the  large  majority  of  the 
worker  exposure  (and  risk)  to  cancer-causing 
pollutants  from  coke  ovens  was  due  to  emissions 
from  the  battery  and  not  the  ancillary  facilities  at 
the  coke  plant. 

'The  final  document,  entitled  "Carcinogen 
Assessment  of  Coke  Oven  Emissions."  EPA-eoo/6- 
82-003F.  February  1984.  is  available  from  the  Center 
for  Environmental  Research  Information,  20  West 
St.  Clair  St..  Cincinnati.  Ohio  45268.  (513)  684-7531 
The  external  review  drafts  and  public  comments  on 
the  drafts  of  this  document  are  available  for 
inspection  and  copying  in  the  docket.  The 
transcripts  of  the  SAB  meetings  are  available  for 
inspection  and  copying  at  the  US  EPA  Committee 
Management  Staff,  Vicki  Bailey,  Room  M2515,  401 
M  St.,  SW.,  Washington,  D.C.  20460,  (202)  382-5036. 
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11. 1984  letter  to  tke  Aijiainigtrator,  the 
SAB  provided  iU  coanents  on  the 

document  and  Us  general  agreement 
with  the  adequacy  of  the  document. 

Qualitative  Aaaeawnent  of 
Cardnogenicity 

The  production  of  coke  by  the 
carbonization  of  bituminous  coal  leads 
^   to  the  atmospheric  release  of  chemically 
complex  emissions,  including  polycyclic 
organic  matter  [POM),  aromatic 
compounds  (e.g..  beta-napthylamine, 
benzene),  and  trace  metals  [e.g.,  arsenic, 
beryllium,  cadmium,  chromium,  nickel) 
which  are  of  concern  due  to  their 
potential  carcinogenic  or  cocarcinogenic 
effects.  Extensive  epidemiological 
studies  of  coke  oven  workers  have 
shown  them  to  be  at  an  excess  risk  of 
mortality  from  lung  cancer,  prostate 
cancer,  and  kidney  cancer.  A  dose- 
response  relationship  was  established  m 
terms  of  both  the  length  of  employment 
and  intensity  of  exposure  according  to 
work  area  at  the  top  or  the  side  of  the 
coke  oven.  Coke  oven  emission  extracts 
have  been  shown  to  be  carcinogenic  in  a 
number  of  animal  bioassays.  The 
Carcinogen  Assessment  Document 
concludes  that  coke  oven  emissions  are 
carcinogenic  to  humans,  and  the  SAB 
unanimously  concurred  with  this 
conclusion. 

While  epidemiological  studies  have 
clearly  established  a  dose-response 
relationship  between  cancer  in  workers 
and  occupational  exposure  to  coke  oven 
emissions,  it  has  not  been  proven 
through  epidemiological  studies  that 
exposure  to  coke  oven  emissions  at 
ambient  levels  causes  cancers. 
Epidemiological  studies  that  have 
revealed  a  statistically  significant 
association  between  occupational 
exposure  and  cancer  for  substances 
such  as  asbestos,  benzene,  vinyl 
chloride,  and  ionizing  radiation,  as  well 
as  for  coke  oven  emissions,  are  not  as 
easily  applied  to  the  general  public  with 
its  inherent  number  of  confounding 
variables  such  as  a  much  more  diverse 
and  mobile  exposed  population,  a  lack 
of  consolidated  medical  records,  and 
limited  historical  exposure  data.  Given 
the  above  characteristics,  EPA  considers 
it  improbable  that  any  epidemiological 
association,  short  of  very  large  increases 
in  cancer,  can  be  detected  among  the 
public  with  any  reasonable  certainty.  As 
discussed  below,  EPA  has  taken  the 
position,  shared  by  other  Federal 
regulatory  agencies,  that  in  the  absence 
of  sound  scientific  evidence  to  the 
contrary,  carcinogens  should  be 
considered  to  pose  some  cancer  risk  at 
any  exposure  level.  The  significance  of 
this  risk  addressed  in  the  following 
section 


Public  Health  Risks 

Estimation  of  Cancer  Potency 

The  first  element  in  conducting  a  risk 
assessment  for  coke  oven  emissions  is 
the  estimation  of  the  carcinogenic 
potency  of  the  emissions,  which  is 
expressed  as  the  "unit  risk."  The  unit 
risk  estimate  for  an  air  pollutant  is 
defined  as  the  lifetime  cancer  risk 
occurring  in  a  population  in  which  all 
individuals  are  exposed  continuously 
from  birth  throughout  their  lifetimes  to  a 
concentration  of  1  ;ig/m'  of  the  agent  in 
the  air  they  breathe.  The  data  used  for 
estimating  the  unit  risk  for  coke  oven 
emissions  are  based  on  the  extensive 
epidemiological  studies  of  coke  oven 
workers  which  demonstrated  an  excess 
cancer  risk  for  persons  exposed  to  high 
concentrations  of  these  emissions.  An 
extrapolation  model  then  be  used  to 
predict  the  response  at  much  lower 
community  levels.  It  is  assumed,  unless 
evidence  exists  to  the  contrary,  that  if  a 
carcinogenic  response  occurs  at  the 
dose  levels  used  in  a  study,  then 
responses  will  occur  at  all  lower  doses 
with  an  incidence  determined  by  the 
extrapolation  model. 

It  is  not  possible  to  verify  any 
mathematical  extrapolation  model  that 
relates  carcinogen  exposure  to  cancer 
risks  at  the  extremely  low 
concentrations  which  must  be  dealt  with 
in  evaluating  environmental  hazards. 
For  practical  reasons,  such  low  levels  of 
risk  cannot  be  measured  directly  either 
by  animal  experiments  or  by 
epidemiological  studies.  EPA,  therefore, 
depends  on  the  current  "Understanding  of 
the  mechanisms  of  carcinogenesis  for 
guidance  as  to  which  risk  model  to  use. 
At  the  present  time,  the  dominant  view 
of  the  carcinogenic  process  involves  the 
concept  that  most  agents  that  cause 
cancer  also  cause  irreversible  damage  to 
DNA.  This  position  is  reflected  by  the 
fact  that  a  very  large  proportion  of 
agents  that  cause  cancer  are  also 
mutagenic.  There  is  reason  to  expect 
that  the  quantal  type  of  biological 
response,  which  is  characteristic  of 
mutagenesis,  is  associated  with  a  linear 
non-threshold  dose-response 
relationship.  Indeed,  there  is  substantial 
evidence  from  mutagenesis  studies  with 
both  ionizing  radiation  and  a  wide 
variety  of  chemicals  that  this  type  of 
dose-response  model  is  the  appropriate 
one  to  use.  This  is  particularly  true  at 
the  lower  end  of  the  dose-response 
curve.  At  higher  doses,  there  can  be  an 
upward  curvature  probably  reflecting 
the  effects  of  multi-stage  processes  on 
the  mutagenic  response.  The  linear  non- 
threshold  dose-response  relationship  is 
also  consistent  with  the  relatively  few 
epidemiological  studies  of  cancer 
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some  eridenca  from  animal  experiiaeats 
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The  Carckiogen  Aaaessfiient 
Docoment  provides  a  munber  of 
different  potency  estimates  for  ooke 
oven  emiaaioRB  vsing  two  ififierent 
models  [a  multi-stage,  or  potynomial, 
model  and  Weibull  or  power  model]  as 
well  as  different  assumptions  for 
adjusting  dose  to  account  for  the  latency 
period  between  exposure  and  the  onset 
of  cancer  (referred  to  as  the  "lag  time"). 
The  range  of  tf»e  nnit  risk  estimate  under 
the  various  assumptions  covers  five 
orders  of  nagnltude.  The  document 
presents  a  composite  anit  risk  estimate 
based  on  the  geometric  mean  of  the  fou^ 
different  lag  times  from  the  multi-stage 
model  adfusted  to  have  the  largest 
linear  term  that  is  still  consistent  with 
the  experimental  data.  *  This  number. 
6.2  X  10-«per  »iy/m»  of  benxene  soluble 
organics  from  ooike  ovens,  is  judged  to 
be  the  most  plausible  upper-bound  risk 
estimate.  It  is  not,  however,  the  hi^ieat 
unit  risk  namber  calculated:  the  unit  risk 
using  o/i/jr  the  15-yaar  lag  data  is  twice 
as  high  as  this  "composite"  figure.  This 
estimate  applies  to  hmg  cancer  only  and 
does  not  account  for  the  risks  of 
contracting  prostate,  kidney,  or  other 
cancers  which  have  also  been  shown  to 
be  elevated  in  coke  oven  workers. 
Quantitative  data  were  not  sufficient  to 
estimate  die  risk  of  contracting  these 
other  cancers. 

The  health  assessment  document  also 
presents  maximum  likelihood  estimates 
of  the  muti-stage  model  for  the  four  lag 
times.  The  maximum  likelihood 
estimates  are  based  on  the  parameter 
values  for  the  multi-stage  model  that 
maximize  die  probability  of  observing 
the  results  fowid  in  the  epidemiology 
studies.  The  difference  between  the 
maximum  likelihood  estimate  and  the 
95%  upper-bound  estimate  depends  on 
the  lag  time.  At  the  15-year  lag  time  the 
upper-bound  estimate  is  2  times  higher 
than  the  maximum  likelihood  estimate, 
while  at  the  0  lag  time,  the  difference  is 
more  than  2  orders  of  magnitude.  The 
relative  difference  between  estimates  is 
higher  for  the  shorter  lag  times  because 
the  maximum  likelihood  estimate  for 
linear  term  is  zero.  In  such  cases,  the 
maximum  likelihood  low  dose  risk 


'  TkU  K  tBfond  the  "StK  upper  bound- line*  M  M 
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estimates  are  extremely  sensitive  to 
small  changes  in  the  data;  parameter 
estimates  that  yield  almost  as  high  a 
value  for  the  likelihood  function  as  the 
maximum  likelihood  estimates  generate 
much  higher  predicted  risks  at  the  low 
doses.  Furthermore,  a  lag  time  of  0  years 
is  less  biologically  plausible:  most 
human  lung  cancers  occur  20-30  years 
after  exposure  to  known  carcinogens. 
Accordingly,  the  longer  lag  times  are 
more  realistic.  The  maximum  likelihood 
and  upper-bound  unit  risk  estimates  are 
summarized  below. 

MAxiML'r.t  Likelihood  and  95  Percent 
Upper-Bound  Unit  Risk  Estimates  for 
Different  Lag  Times 


Lag  nme 

Maximuni 

kkcMiooO 

95  percefit 
upper  bound 

0  

2.Z8x10-« 
4.67  ylO* 
S.54X10-* 
6.29  «  10' 

314>10"* 
4.45x10-' 

10 

15- _ .. 

1.26  K  109  » 

During  the  public  and  SAB  review  of 
the  Carcinogen  Assessment  Document 
the  American  Iron  and  Steel  Institute 
(AISI)  submitted  to  the  Agency 
information  contending  that  the 
nonlinear,  or  Weibuil  model  fits  the 
occupational  data  better  than  the  linear 
model  in  the  observed  range,  gives 
environmental  risk  estimates  that  are 
lower  by  an  order  of  magnitude  or  more 
than  the  multi-stage  model,  and  is 
biologically  acceptable.  AISI,  through 
their  consultants  (Consultants  in 
Epidemiology  and  Occupational  Health, 
Inc.  (CEOH)),  argued  that  a  composite 
estimate  should  average  the  results  from 
the  Weibuil  and  the  multi-stage  models 
and  should  not  use  data  adjusted  for  the 
latency  period  (i.e.,  use  only  zero  lag 
time  data  or,  at  most,  the  zero  and  5- 
year  lag  data).  CEOH  argued  that  the 
zero  lag  data  should  be  used  because  it 
uses  all  the  exposure  data,  that  it 
contains  the  most  reliable  data  and  most 
recent  exposures,  and  that  recent 
exposures  may  have  an  "enhancing" 
effect  which  shoiild  not  be  excluded. 
Finally.  CEOH  argued  for  using  the  best 
fit  as  well  as  the  95%  upper  bound  for 
estimating  the  unit  risk.  Using  the  CEOH 
assumptions,  the  composite  unit  risk 
would  be  one  to  more  than  two  orders  of 
magnitude  lower  than  the  EPA 
composite. 

As  discussed  in  the  Carcinogen 
Assessment  Document,  both  the  Weibuil 
model  and  the  0-  and  5-year  lag  time  for 
the  maximum  likelihood  estimate  are 
nonlinear  at  the  unit  risk  concentration. 
Because  a  linear  model  is  consistent 
with  current  carcinogenic  theory  and 
data  on  other  environmental 
carcinogens,  the  use  of  either  the 


Weibuil  model  or  the  maximum 
likelihood  estimates  for  these  lag  times 
would  have  the  potential  for 
understimating  the  actual  risk.  In 
contrast,  the  95%  upper-bound  estimate 
of  the  multi-stage  model  is  a 
conservative  estimate  of  the  actual  risk, 
i.e..  it  is  not  likely  that  the  true  risk 
would  be  much  more  than  the  95% 
upper-bound,  but  it  may  well  be 
considerably  lower. 

With  respect  to  the  lag  time  issue,  the 
CEOH  arguments  involving  the  need  to 
use  the  most  recent  data  because  they 
are  most  complete  and  reliable  are  not 
relevant  if,  in  fact,  such  exposures  do 
not  contribute  to  the  cancers  which 
were  observed.  It  is  likely  that  the 
carcinogenicity  of  coke  oven  emissions 
involves  both  an  initiation  as  well  as  a 
promotion  component,  with  the 
initiation  component  probably  having 
little  effect  for  the  10  years  immediately 
preceding  the  onset  of  cancer.  Since  the 
relative  importance  of  the  initiating  and 
promoting  components  of  coke  oven 
emissions  are  not  known,  one 
assumption  of  lag  time  cannot  be  chosen 
over  another  on  the  basis  of  available 
data.  Thus,  EPA  has  given  equal  weight 
to  the  different  lag  times  by  taking  the 
geometric  mean  of  the  four  lag  times. 
While  the  SAB  took  no  direct  position 
on  the  lag  time  issue,  their  endorsement 
of  the  linear  approach  indirectly 
supports  inclusion  of  the  10-  and  15- 
year  lag  data,  since  these  data  are  linear 
and  the  zero  lag  data  are  not. 

Exposure         I 

There  are  currently  about  42  wet-coal 
charged  by-product  coke  plants  in 
existence  in  the  United  States,  some  of 
which  are  temporarily  shut  down  but 
are  included  in  the  exposure  analysis. 
Many  of  these  plants  are  located  in  or 
near  large  population  centers,  so  that 
the  exposed  population  living  within  50 
km  of  a  coke  oven  is  quite  large.  Exact 
estimates  of  mass  emissions  from  coke 
ovens  are  difficult  to  obtain  and  are 
imprecise  because  of  the  fugitive  and 
variable  nature  of  coke  oven  emissions. 
However,  a  variety  of  emission  tests 
permit  an  estimate  of  the  range  of 
emissions  from  the  various  emission 
points  under  the  current  regulatory 
baseline.  This  baseline  represents  the 
collective  effect  of  equipment  and  work 
practice  standards  established  by  the 
Occupational  Safety  and  Health 
Administration,  State  Implementation 
Plan  (SIP)  requirements  developed  to 
attain  the  national  ambient  air  quality 
standards  for  particulate  matter,  and 
consent  decrees  negotiated  under  the 
SIP's.  The  emission  estimates  are  in 
terms  of  the  benzene  soluble  organic 
(BSO)  portion  of  the  particulate  matter 


emitted  from  charging  operations, 
topside  leaks,  and  door  leaks.  The 
emission  estimates  are  expressed  in 
terms  of  BSO  because  BSO  was  used  as 
an  indicator  of  exposure  to  coke  oven 
emissions  in  the  epidemiology  studies 
and  subsequently  as  an  indicator  of  the 
carcinogenic  potency  of  coke  oven 
emissions  in  the  Carcinogen  Assessment 
Document.  These  are  presented  as 
ranges  to  reflect  the  considerable 
uncertainty  in  the  emission  estimates. 
The  estimated  emissions  under  the 
regulatory  baseline  for  charging,  topside, 
and  door  leaks  are  150-1,580  metric  tons 
per  year. 

These  emissions,  even  at  the  low  end 
of  the  ranges,  result  in  significant  public 
exposure.  This  is  due  to  the  magnitude 
of  the  emissions  as  well  as  their  low- 
release  height  (these  are  fugitive 
emissions  and  not  emitted  through  a 
stack).  The  most  exposed  individuals 
are  estimated  to  be  exposed  to  annual 
average  BSO  concentrations  ranging 
from  5.7  to  59  ^g/m'  .The  number  of 
people  estimated  to  be  exposed  to 
annual  average  BSO  concentrations 
exceeding  1  >ig/m'  is  1700  to  117,000. 
These  ranges  reflect  the  ranges  in 
emissions  discussed  above. 

To  produce  quantitative  expressions 
of  public  health  risks,  a  numerical 
expression  of  public  exposure  is  needed, 
i.e.,  of  the  numbers  of  people  exposed  to 
the  various  concentrations  of  coke  oven 
emissions.  The  difficulty  of  defining 
public  exposure  was  noted  by  the 
national  Task  Force  on  Environmental 
Cancer  and  Heart  and  Lung  Disease  in 
their  5th  Annual  Report  to  Congress,  in 
1982.*»They  reported  that  "*  *  * 
Proportion  of  the  American  population 
works  some  distance  away  from  their 
homes  and  experiences  different  types 
of  pollution  in  their  homes,  on  the  way 
to  and  from  work,  and  in  the  workplace. 
Also,  the  American  population  is  quite 
mobile,  and  many  people  move  every 
few  years."  They  also  noted  the 
necessity  and  difficulty  of  dealing  with 
very  long-term  exposures  because  of 
'*  *  *  the  long  latent  period  required 
for  the  development  and  expression  of 
neoplasia  (cancer)  *  *  *"  To  develop 
quantitative  expressions  of  public 
exposure  to  coke  oven  emissions,  it  was 
necessary  to  use  assumptions  and  a 
computerized  model. 

The  exposure  model  assumes  that 
individuals  are  continuously  exposed  at 
their  place  of  residence  for  a  70-year 
period  to  a  constant  source  of  coke  oven 
emissions.  Census  data  were  used  to 
locate  people  with  respect  to  the 
emitting  sources,  and  the  exposed 
population  consisted  of  all  the  people 
estimated  to  be  living  within  a  radial 
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distance  of  50  kilometers  from  the 
sources.  By  combining  population 
locations  and  concentrations,  the 
exposure  model  produced  estimates  of 
exposure  at  selected  radial  distances  * 
from  each  identified  source  and  summed 
the  exposure  estimates  for  each  source. 
As  used  in  this  notice,  the  term 
"exposure"  means  the  product  of  the 
estimated  ambient  air  concentration  of 
BSO  from  coke  ovens  and  the  estimated 
number  of  people  exposed  to  that 
concentration.  The  units  of  exposure  are 
people — ^ig/m*. 

AISI  also  submitted  a  number  of 
comments  relative  to  the  exposure 
estimates  for  coke  oven  emissions.  They 
contended  that  due  to  overestimates  in 
emissions  as  well  as  modeling 
deficiencies.  EPA  had  overstimated 
public  exposure  by  "considerably  more 
than  an  order  of  magnitude."  EPA  has 
examined  the  emission  estimates 
carefully  and  believcb  that  the  likely 
range  of  emissions  has  been  adequately 
bounded.  Several  of  AISI's  comments 
relating  to  the  need  to  use 
meteorological  data  at  each  coke  oven 
location,  more  accurate  population 
distribution  data,  buoyancy  and  building 
wake  effects,  and  treatment  of  the 
emissions  as  a  line  source  rather  than  a 
point  source  have  since  been  addressed 
through  additional  modeling. 

Quantitative  Estimates  of  Public  Health 
Risks 

By  combining  the  estimates  of  public 
exposure  with  the  unit  risk,  two  types  of 
quantitative  estimates  are  produced. 
The  first,  called  maximum  lifetime  risk, 
relates  to  the  individual  or  individuals 
estimated  to  live  in  the  area  of  highest 
concentration  as  estimated  by  the 
dispersion  model.  The  second  type  of 
risk  estimate,  called  aggregate  risk,  is  a 
summation  of  all  the  risks  to  people 
living  within  50  kilometers  of  a  source 
and  is  customarily  summed  for  all  the 
sources  in  a  particular  category.  The 
aggregate  risk  is  expresed  as  incidences 
of  cancer  among  all  of  the  exposed 
population  after  70  years  of  exposure; 
for  statistical  convenience,  it  is  often 
divided  by  70  and  expressed  as  cancer 
incidences  per  year. 

There  also  are  risks  of  fatal  cancers 
other  than  lung  cancer,  nonfatal  cancer, 
and  serious  genetic  effects,  which  could 
not  be  quantitatively  estimated; 
however.  EPA  qualitatively  considers  all 
of  these  risks  when  it  makes  regulatory 
decisions  on  the  need  to  control 
emissions  of  coke  over  emissions. 

Using  the  techniques  described  above 
(including  the  upper-bound  unit  risk 
number),  which  generally  produce 
conservative  estimates  of  risk,  the 
following  estimates  of  annual  lung 


cancer  incidence  and  lifetime  risk  were 
calculated  at  the  regulatory  baseUne: 

Cancer  Cases  per  year:  a6(1.5-15.7)* 

Number  of  Plants  Causing  Various 
Levels  of  Individual  Risk: 

Greater  than  1  in  100 — 6 

Between  1  in  100  and  1  in  1000—32 

Less  than  1  in  1000 — 4 

AISI  contends  that  more  "realistic" 
estimates  of  risk  would  be  two  orders  of 
magnitude  less  than  EPA's  upper-bound 
estimates,  with  maximum  individual 
risks  being  "much  lower  than  many 
risks  (such  as  smoking  one  pack  of 
cigarettes  or  drinking  one  can  of  diet 
soda  per  day,  flying  3.000  miles  per  year, 
or  being  killed  by  lightning)  that  are 
regularly  accepted  by  society."  Thus, 
AISI  concludes  that  coke  over  emissions 
do  not  pose  a  significant  health  hazard 
of  the  kind  Congress  intended  to  be 
regulated  under  section  112  of  the  Clean 
Air  Act. 

As  noted  above,  EPA  does  not  agree 
that  AISI's  risk  estimates  are  more 
plausible  or  valid  than  EPA's.  As  a 
matter  of  prudent  public  health  policy, 
EPA  has  chosen  to  use  techniques  for 
estimating  risk  that  are  plausible  but  not 
likely  to  underestimate  the  true  risk. 
Even  if  AISI's  two  orders  of  magnitude 
adjustment  were  correct,  it  is  not  true 
that  the  maximum  individual  lifetime 
risk  from  coke  ovens  is  much  less  than 
the  activities  mentioned  by  AISI  (except 
for  cigarette  smoking).  Furthermore.  EPA 
does  not  agree  that  the  presence  of  other 
unregulated  or  tolerated  health  risks, 
equal  or  greater  in  magnitude  than  those 
estimated  for  exposure  to  coke  oven 
emissions,  obviates  the  need  for 
regulation.  Activities  such  as  smoking 
and  air  travel  are  essentially  voluntary 
in  nature  with  recognized  risks.  The  risk 
of  someone  being  struck  by  lightning, 
while  largely  involuntary,  would  be 
difficult  to  reduce  effectively.  For  coke 
oven  emissions,  however  a  large 
component  of  the  health  risk  is 
involuntary  and  unknown.  At  the  same 
time,  reasonable  actions  are  available 
that  can  reduce  the  risks  from  exposure 
to  coke  oven  emissions. 

EPA  continues  to  believe  that  the 
well-documented  evidence  of  the 
carcinogenicity  of  coke  oven  emissions, 
the  quantity  of  emissions  from  coke 
ovens,  the  observed  and  estimated 
ambient  concentrations,  the  proximity  of 
large  populations  to  emitting  sources, 
and  the  numerical  estimates  of  health 
risks  (including  consideration  of  the 
uncertainties  of  such  estimates)  support 
the  determination  that  exposure  to  coke 
oven  emissions  "can  reasonably  be 
anticipated  to  result  in  an  increase  in 


mortality  or  an  increase  in  serious, 
irreversible,  or  incapacitating  reversible, 
illness"  (section  112  (a)(1)  of  the  Clean 
Air  Act). 

The  hazardous  air  pollutant 
designated  by  today's  action 
automatically  becomes  a  hazardous 
substance  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  (See  CERCLA  section 
101(14)).  CERCLA  requires  that  persons 
in  charge  of  facilities  from  which 
hazardous  substances  have  been 
released  in  quantities  that  are  equal  to 
or  greater  than  the  reportable  quantities 
(RQs)  immediately  notify  the  National 
Response  Center  (NRC)  of  the  release. 
(See  CERCLA  section  103  and  48  FR 
23552  (May  25. 1983).  The  toll-free 
telephone  number  of  the  NRC  is  (800) 
424-8802;  in  the  Washington.  D.C. 
metropolitan  area  (202)  426-2675. 

For  those  hazardous  substances  for 
which  RQs  have  not  been  assigned,  a 
statutory  RQ  of  one  pound  within  a  24- 
hour  period  will  be  assigned  for 
CERCLA  notification  purposes  until  th? 
RQs  are  adjusted  by  regulation. 

Under  Execu'ive  Order  12291,  EPA 
must  judge  whether  this  action  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  is  not  major 
because  it  imposes  no  additional 
regulatory  requirements  on  States  or 
sources.  A  separate  determination  will 
be  made  with  respect  to  the  emission 
standards  for  coke  ovens  proposed 
under  section  112(b).  This  action  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review.  Any  comments 
from  0MB  and  any  EPA  responses  are 
available  in  the  docket.  Pursuant  to  5 
U.S.C.  605(6),  I  hereby  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  a 
listing  under  section  112  imposes  no 
requirements  in  and  of  itself.  This  action 
does  not  contain  any  information 
collection  requirements  subject  to  OMB 
review  under  the  Paperwork  Reduction 
Act  of  1980  (U.S.C,  3501  et.  seq.). 

Notice  is  hereby  given  that  the 
Administrator,  pursuant  to  section 
112(b)(1)(A)  of  the  Act,  amends  the  list 
of  hazardous  air  pollutants  to  read  as 
follows; 

List  of  Hazardous  Air  Pollutants 

*        •        *        •        • 

8.  Coke  oven  emissions. 


'  Based  on  the  midpotnl  of  the  emission 
estimafes:  range  is  shown  in  parenthesis. 
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Certain  Cttemicals;  Approval  of  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  two  applications  for  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-84-74  and 
TME-84-75.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  September  7, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Candy  Brassard,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  E-202,  401  M  Street.  SW.. 
Washington,  DC  20460,  (202-382-3480). 
SUPPLEMENTARY  INFORMATION:  SecUon 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury 

EPA  hereby  approved  TME-a4-74  and 
TME-84-75.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 


substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  periods 
and  restrictions  (if  any)  specified  below, 
will  not  present  any  uru^asonable  risk 
of  injury  to  health  or  the  environment. 
Production  volumes,  number  of  workers 
exposed  to  the  new  chemicals,  and  the 
levels  and  durations  of  exposiu*  must 
not  exceed  those  specified  in  the 
applications.  All  other  conditions  and 
restrictions  described  in  the  applications 
and  in  this  notice  must  be  met.  The 
following  additional  restrictions  apply. 
A  bill  of  lading  accompanying  each 
shipment  must  state  that  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME.  In  addition,  the  Company 
shall  maintain  the  following  records 
until  five  years  after  the  date  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA. 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substances  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  date(s)  of  8hipment(s)  to 
each  customer  and  the  quantities 
supplied  in  each  shipment,  and  must 
make  these  rec»rds  available  to  EPA 
upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME  84-74 

Date  of  Receipt  July  30, 1984. 

Notice  of  Receipt:  August  10, 1984  (49 
FR  32109). 

ApplicanL  Products  Research  and 
Chemical  Corporation. 

Chemical:  (S)  Reaction  product  of 
methylene-bis-(4-cyclohexyl  isocyanate) 
with  the  polymer  of  ethanol,  2-mercapto 
oxirane  extended,  hydroxy  terminated. 

Use:  (S)  Coaling  for  aircraft. 

Production  Volume:  500  kg. 

Number  of  Customers:  Ten. 

Worker  Exposure:  Manufacture:  a 
total  of  3  workers  for  6  hours  per  day  for 
up  to  15  days  per  year.  Processing:  a 
total  of  40  workers  for  8  hours  per  day 
for  up  to  8  days  per  year. 

Test  Marketing  Period:  Two  years. 

Commencing  on:  September  7, 1984. 

Risk  Assessment:  No  significant 
health  or  environmental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  substance  are  expected  to  be  low. 
The  test  marketing  substance  will  not 
pose  any  unreasonable  risk  of  injury  to 
health  or  the  environment. 

Public  Comments:  None. 


TME  84-75 

Date  of  Receipt  July  31. 1984. 

Notice  of  Receipt  August  10. 1984  (49 
FR  32109). 

Applicant  Products  Research  and 
Chemical  Corporation. 

Chemical:  (S)  Reaction  product  of 
methylene-bis-(4-cyclohexyl  isocyanate) 
with  the  polymer  of  ethanol,  2,2'-thiobis; 
ethanol.  2-mercapto;  and  oxirane 
methyl. 

Use:  (S)  Coating  for  aircraft. 

Production  Volume:  500  kg. 

Number  of  Customers:  Ten. 

Worker  Exposure:  Manufacture:  a 
total  of  3  workers  for  6  hours  per  day  for 
up  to  15  days  per  year.  Processing:  a 
total  of  40  workers  for  8  hours  per  day 
for  up  to  8  days  per  year. 

Test  Marketing  Period:  Two  years. 

Commencing  on:  September  7, 1984. 

Risk  Assessment  No  significant 
health  or  envirorunental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  substance  are  expected  to  be  low. 
The  test  marketing  substance  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  September  7, 1984. 
Don  R.  Clay. 

Director.  Office  of  Toxic  Substance. 

|FR  Doc  84-24831  Filed  9-17-84;  ft45  ami 
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[OPTS-59165B;  FRL-2672-7] 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  four  applications  for  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-84-67,  TME- 
84-68,  TME-84-69,  and  TME-84-70.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  September  7. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Alwood,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
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Division  (TS-794),  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  E-215.  401  M  St.  SW.. 
Washington.  DC  20460,  (202-382-3741). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-84-67, 
TME-84-66,  TME-64-69,  and  TME-.84- 
70.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  periods 
and  restrictions  (if  any)  specified  below. 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment 
Production  volumes,  number  of  workers 
exposed  to  the  new  chemicals,  and  the 
levels  and  durations  of  exposure  must 
not  exceed  those  specified  in  the 
applications.  All  other  conditions  and 
restrictions  described  in  the  applications 
and  in  this  notice  must  be  met.  The 
following  additional  restrictions  apply. 
A  bill  of  lading  accompanying  each 
shipment  must  state  that  use  of  the 
substances  is  restricted  to  that  approved 
in  the  TMEs.  In  addition,  the  Company 
shall  maintain  the  following  records 
until  five  years  after  the  date  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substances  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substances. 

TME  84-67 

Date  of  Receipt:  July  17,  1984. 


Notice  of  Receipt:  July  27. 1984  (49  FR 
30241). 

Voluntary  Suspension  of  Review 
Period:  July  20, 1984  through  July  29, 
1984. 

Applicant  Confidential. 

Chemical:  (G)  Acrylate  copolymer. 

Use:  (S)  Anti-foulant. 

Production  Volume:  23.000  kg. 

Number  of  customers:  5. 

Worker  Exposure:  Manufacturing, 
processing,  and  use — dermal,  up  to  20 
woricers. 

Test  Marketing  Period:  1  year. 

Commencing  on:  September  7, 1984. 

Risk  Assessment:  No  significant 
health  or  environmental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  test  market  substance  are  expected 
to  be  low.  The  test  market  substance 
will  not  pose  any  unreasonable  health 
or  environmental  risks. 

Public  Comments:  None. 

TME-«4-68 

Date  of  Receipt:  July  17, 1984. 

Notice  of  Receipt  July  27, 1984  (49  FR 
30241). 

Voluntary  Suspension  of  Review 
Period:  July  20,  1^  through  July  29. 
1984. 

Applicant:  Confidential 

Chemical:  [G]  Acrylate  Copolymer. 

Use:  (S)  Anti-foulant. 

Production  Volume:  23.000  kg. 

Number  of  Customers:  5. 

Worker  Exposure:  Manufacturing, 
processing,  and  use — dermal,  up  to  20 
workers. 

Test  Marketing  Period:  One  year. 

Commencing  on:  September  7, 1984. 

Risk  Assessment-  No  significant 
health  or  environmental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  test  market  substance  are  expected 
to  be  low.  The  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

Public  comments:  None. 

TME-84-69 

Date  of  Receipt-  July  17, 1984. 

Notice  of  Receipt:  July  27. 1984  (49  FR 
30241). 

Voluntary  Suspension  of  Review 
Period:  July  20. 1984  through  July  29, 
1984. 

Applicant:  Confidential. 

Chemical:  (G)  Acrylate  copolymer. 

Use:  (S)  Anti-foulant. 

Production  volume:  23.000  kg. 

Number  of  Customers:  5. 

Worker  Exposure:  Manufacturing, 
processing,  and  use — dermal,  up  to  20 
workers. 

Test  Marketing  Period:  One  year. 

Commencing  on:  September  7, 1984. 


Risk  Assessment-  No  significant 
health  or  environmental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  test  market  substance  are  expected 
to  jse  low.  Hie  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  enviroBmenL 

Public  Comments:  None. 

TME-84-7D 

Date  of  Receipt  July  17. 1984. 
Notice  of  Receipt:  July  27, 1984  (49  FR 
30241). 

Voluntary  Suspension  of  Review 
Period:  July  20. 1984  through  July  2a 
1984. 

Applicant:  Confidential. 

Chemical:  [G]  Acrylate  Copolymer. 

Use:  (S)  Anti-foulant. 

Production  Volume:  23,000  kg. 

Number  of  Customers:  5. 

Worker  Exposure:  Manufacturing, 
processing,  and  use — dermal,  up  to  20 
workers. 

Test  marketing  Period:  One  year. 

Commencing  on;  September  7. 1984. 

Risk  Assessment  No  significant 
health  or  environmental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  test  market  substance  are  expected 
to  be  low.  The  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  September  7. 1984. 
Don  R.  CUy, 

Director,  Office  of  Toxic  Substances. 
[PR  Doc  u-nrna.  nM  »-t7-M; »«  ut| 
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(SA-fRL-2679-2) 

Science  Advisory  Board; 
Environmontal  Hoalth  Commttte*. 
OpcnllMttng 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
OctobM-  3-4. 1964.  in  Conference  Room 
3908-daoe.  Waterside  Mall  U.S. 
Environmental  Protection  Agency,  401  M 
Street  Southwest  Washington,  DC. The 
meeting  will  start  at  9:15  a.m.  on 
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October  3. 1984,  and  adjourn  not  later 
than  4  p.m.  on  October  4, 1984. 

The  principal  purposes  of  the  meeting 
will  be: 

First  on  October  3, 1984.  (1)  to  be 
briefed  on  the  programs  and  initiatives 
of  the  Office  of  Health  Research  in 
EPA's  Office  of  Research  and 
Development  (ORD);  (2)  to  receive  an 
informational  briefing  on  overall  Agency 
activities  regarding  ethylene  oxide;  (3) 
to  review  and  comment  on  the  scientific 
adequacy  of  a  draft  Health  Assessment 
Document  (HAD)  on  ethylene  oxide 
prepared  by  the  Office  of  Health  and 
Environmental  Assessment  (OHEA)  in 
ORD.  The  HAD  is  dated  April,  1984 
(EPA-600/&-84-009A). 

Second,  on  October  4. 1984.  to 
continue  the  review  and  comment  on  the 
HAD  for  ethylene  oxide;  (4)  to  hear  an 
update  for  the  EHC  on  the  use  of  its 
reviews  by  the  Office  of  Air  Quality 
Planning  and  Standards;  (5)  to  review 
additional  information  from  the  Office 
of  Toxic  Substances  regarding  a 
research  study,  "Design  Options  for  a 
Retrospective  Validation  Study  of  PMN 
Health  Hazard  Assessment;"  (6)  to 
discuss  a  report  from  the  HAD 
Subcommittee  for  Improving  the  Quality 
of  HAD  reviews;  and  (7)  to  discuss 
upcoming  issues  of  current  interest  to 
the  members. 

For  information  on  how  to  obtain 
copies  of  the  draft  HAD  please  write  the 
ORD  Publications  Office.  Center  for 
Environmental  Research  Information, 
U.S.  EPA,  Cincinnati,  Ohio  45268  or  call 
(513)  684-7562. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend,  participate,  submit  a 
paper,  or  wishing  further  information 
should  contact  Dr.  Daniel  Byrd. 
Executive  Secretary  to  the  EHC,  or  Mrs. 
Patti  Howard,  by  telephone  at  (202)  382- 
2552  or  by  mail  to:  Science  Advisory 
Board  (A-lOlF),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  D.C.  20460  before  c.o.b. 
September  28, 1984. 

Dated:  September  11, 1984. 
Terry  F.  Yosie, 

Staff  Director.  Science  Advisory  Board. 

fFR  Doc.  84-247S2  nled  »-17-8«;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Inf  onnation  Collection 
Requirements  SutMnitted  to  Office  of   ' 
Management  and  Budget  for  Review 

September  11, 1984. 

The  Federal  Communications 
Commission  has  submitted  the  following 


information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

Copies  of  the  submissions  are 
available  from  Doris  Peacock,  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Marty  Wagner,  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington.  D.C.  20503,  (202)  395-4814. 
OMB  Number  3060-0315 
Title:  Section  76.221.  Sponsorship 

identification;  list  retention;  related 

requirements 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  352 

Recordkeepers;  176  Hours 
OMB  Number:  3060-0316 
Title:  Section  76.305,  Records  to  be 

maintained  locally  by  cable  television 

system  operators  for  public  inspection 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Armual  Burden:  3,200 

Recordkeepers;  332,800  Hours 
OMB  Number:  3060-0314 
Title:  Section  76.209,  Fairness  doctrine; 

personal  attacks;  political  editorials 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  850 

Respondents;  2,210  Hours 
OMB  Number:  3060-0313 
Title:  Section  76.205,  Origination 

cablecasts  by  candidates  for  public 

office 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Estimated  Annual  Burden:  850 

Recordkeepers;  4,250  Hours 
William  I.  Tricarico, 
Secretory.  Federal  Communications 
Commissions. 

|FR  Doc.  S4-24S83  Filed  9-17-84;  8.45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  of 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L9ft-511. 

Copies  of  these  submissions  are 
available  from  Doris  R.  Peacock,  Agency 
Clearance  Officer,  (202)  632-7513. 
Persons  wishing  to  comment  on  an 


information  collection  should  contact 
Marty  Wagner,  Office  of  Management 
and  Budget,  Room  323S  NEOB, 
Washington,  D.C.  20503,  (202)  395-48414. 

OMB  No.:  3060-0019 

Title:  Application  for  a  Radio  Station 

License  or  Modification  Thereof 

Under  Part  23  or  25 
Form  No.:  FCC  403 
Action:  Extension 
Respondents:  Wireline  and  radio 

common  carriers  applying  for  license 

upon  completion  of  construction,  or 

seeking  to  modify  an  existing  license 
Estimated  Annual  Burden:  3,000 

Responses,  30,000  Hours. 
OMB  No.:  3060-0029 
Title:  Application  for  New  Commercial 

or  Noncommercial  Educational 

Broadcast  Station  License 
Form  No.:  FCC  302 
Action:  Revision 
Respondents:  Commercial  AM,  FM  and 

TV  stations  and  Noncommercial  FM 

and  TV  stations  (including  small 

businesses) 
Estimated  Annual  Burden:  962 

Responses,  257,420  Hours. 
OMB  No.:  3060-0034 
Title:  Application  for  Construction 

Permit  for  Noncommercial 

Educational  Broadcast  Station 
Form  No.:  FCC  340 
Action:  Revision 
Respondents:  Noncommercial 

educational  AM,  FM  and  TV  stations 
Estimated  Annual  Burden:  544 

Responses,  41,344  Hours. 

OMB  No.:  3060-0059 

Title:  Statement  Regarding  the 

Importation  of  Radio  Frequency 

Devices  Capable  of  Causing  Harmful 

Interference 
Form  No.:  FCC  740 
Action:  Revision 
Respondents:  Importers  of  radio 

frequency  devices  (including  small 

businesses] 
Estimated  Annual  Burden:  240,000 

Responses,  20,160  Hours. 
OMB  No.:  3060-0090 
Title:  Registration  of  Canadian  Radio 

Station  Licensee  and  Application  for 

Permit  to  Operate  in  the  United 

States. 
Form  No.:  FCC  410 
Action:  Elxtension 
Respondents:  Canadian  licensees 

requesting  permission  to  operate 

mobile  units  in  the  U.S. 


Estimated  Annnal  Burden:  223 
Responses,  19  Hmirs. 

William  J.  Tricarico, 

Secretary.  Federal  CummunicaUona 
Commission. 

ini  Doc  M-24Sei  Filed  B-17-M.  hiV,  i>m| 
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Advisory  Commtttee  for  the  1985  mj 
World  Administrative  Radio 
Conference  on  the  Use  of  the 
Geostationary  Satellite  Orbit  and  the 
Planning  of  the  Space  Services 
Utilizing  It  (Space  WARC  Advisory 
Committee);  Main  Comrntttee  IMeeting 

September  12. 19d4 

The  next  meeting  of  the  Space  WARC 
Advisory  Committee  is  scheduled  for 
October  1, 1984.  The  principal  objective 
of  the  meeting  will  be  to  review  the 
status  of  U.S.  preparations  for  the  Space 
WARC,  including  a  review  of  the  work 
plan  and  coordinated  schedule  of  the 
working  groups  within  the  Committee. 
Details  regarding  the  date,  place  and 
agenda  of  the  meeting  are  provided 
below. 

Chairman:  S.E.  Doyle  f916]  3,S5-6S41 

Vice  Chairman:  R.F  Stowe  (703)  442-5022. 

Dale:  Monday,  October  1.  1984. 

7"//77e.- 10:00  A.M.-l:O0  P.M. 

Location:  Federal  Communications 
Commission.  1919  M  Street,  NW.,  Room  856. 
Washington.  D.C.  20554. 

Agenda 

(1)  Adopled  of  Agenda 

(2)  Review  of  Minutes 

[3]  Work  Pland  Review  and  Schedule 
— Service  and  Bands  Working  Group 
— Planning  Working  Group 
— Technical  and  Economic  Working  Group 
—International  Regulatory  Working  Group 
—Broadcast  Satellite  Services  Working 
Group 

(4)  Coordinated  Schedule  of  Meetings 

(5)  Other  Business 

(6)  Adjournment 

Note.— The  Steering  Working  Group  will 
meet  from  900-10:00  A.M.  in  the  above 
location  on  the  same  date. 

William  |.  Tricarico, 

Secretory.  Federal  Communitation 
Commissions. 

|FK  Doc  B4-24589  Filed  9-17-84  8  45  am| 
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[Report  No.  1478] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemalcing  Proceedings 

September  10,  1984. 

Tne  following  listings  of  petitions  for 
reconsideration  filed  in  Commission 
rulfemaking  proceedings  is  published 
pursuant  to  CFR  1.429(e).  Oppositions  to 
such  petitions  for  reconsideration  must 


be  filed  within  15  days  after  pnbHcation 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  fHed  within  10  days  after  the  thne  for 
filing  oppositions  has  expired. 

Subject:  Cable  Television  syndicate 
Exdusivtty  and  Carriage  of  Sports 
Telecasts.  fRM-4138) 

Filed  by:  Philip  R.  Hochberg,  Attorney 
for  National  Basketball  Association, 
National  Hockey  League  and  North 
American  Soccer  League  on  8-8-84. 

Subject:  Petition  to  exempt  Digital 
Electronic  Organs  From  Part  15  of  the 
FCC  Rules.  [RM^i4eO) 

Filed  by:  Donald  E.  Ward  and  Chester 
F.  Nauraowicz,  Attorneys  for  Allen 
Organ  Company  on  8-23-84. 

Subject:  Investigation  of  Access  and 
Divestiture  Related  Tariffs.  (CC  83-1145, 
Phase  I) 

Filed  by: 
William  G.  Milne,  General  Counsel  and 

Daniel  A.  Huber,  Assistant  General 

Counsel  for  U.S,  Telephone,  Inc.,  on  5- 

2-84. 
Randall  B.  Lowe  and  Tanina  D. 

Liammari.  Attorneys  for  The 

Association  of  Long  Distance 

Telephone  Companies  on  5-30-84 
William  ].  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

|FR  Doc  84-MSeO  PIM  »>17-M.  a;4S  aaj 
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FEDERAL  MARITIME  COMMISSION 
Agreen)ent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  he 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  221-004153-001. 

Title:  Freeport,  Texas  Terminal 
Premises  Agreement 

Parties: 

Brazos  River  Harbor  Navigation 
District  (Freeport.  Texas).  (Brazos), 
(Standard  Fruit  and  Steamship 


(Standard). 

Synopsis:  Agreement  No.  221-004153- 
001  modifies  the  basic  agreement  to 
state  that  all  construction  referred  to  in 
the  original  agreement  has  been 
accomplished.  Changes  were  made  in 
the  amoont  of  rent  to  be  paid  by 
Standard  to  Brazos  for  the  exclusive  use 
of  the  facilities. 

Agreement  No.;  224-0104842. 

Title:  Oakland  Marine  Terminal 
Agreement. 

Parties: 

The  Port  of  Oakland  (Port). 

Stevedoring  Services  of  America 
(SSA). 

Synopsis:  The  agreement  provides 
that  the  Port  will  assign  to  SSA  the 
responsibility  of  management,  terminal 
operation  and  cargo  solicitation  services 
at  the  Port's  Charles  P.  Howard 
Terminal.  SSA  will  utilize  the  said  area 
and  the  two  container  cranes  therein  for 
the  berthing  of  vessels  and  the  loading 
and  discharging  of  cargoes  and 
operations  thereto.  The  term  of  the 
agreement  is  for  five  years  with  an 
extension  option. 

Dated:  September  13, 1984.  * 

By  order  of  the  federal  Maritime 

Commission. 

Francis  C  Humay, 

Secretary. 

\n  Doc  M-24«W  Filed  0-17-64:  fttt  ainl 
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FEDERAL  RESERVE  SYSTEM 

Alamo  Corporation  of  Texas; 
Acquisition  d  Company  Enf^ged  In 
Permissible  Nonbanklng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board  s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  secUon  S  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  compfeny  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  hwnicing  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tfie 
question  whether  consummation  of  the 
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proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  10, 
1984. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Alamo  Corporation  of  Texas, 
Alamo,  Texas:  to  engage  in  those  trust 
and  fiduciary  activities  permitted  by 
Texas  law  and  Regulation  Y,  by 
acquiring  certain  assets  of  Business 
Benefits  Corporation,  Houston,  Texas, 
whose  business  consists  of  providing 
consultation  and  record  keeping 
services  for  defined  benefit  and 
contribution  retirement  plans. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12. 1984. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

(Ht  Doc  84-Z4S81  Filed  S-17-M.  i:*S  am) 
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Susquehanna  Bancshares,  Inc.,  et  al.; 
Notice  of  Applications  to  Engage  de 
Novo  In  Permissible  Nonbanicing 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(ai(l)  of  the  Board's  Regulation 

Y  (12  C;  R  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  10. 1984. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105. 

1.  Susquehanna  Bancshares,  Inc., 
Lititz,  Pennsylvania:  to  engage  de  novo 
through  its  subsidiary,  Susque- 
Bancshares  Life  Insurance  Company, 
Phoenix,  Arizona,  in  underwriting  as 
reinsurer,  credit  life  and  accident  and 
health  insurance  directly  related  to 
extensions  of  credit  by  Farmers  First 
Bank,  Lititz,  Pennsylvania,  and  Citizens 
National  Bank  &  Trust  Company  of 
Waynesboro,  Waynesboro, 
Pennsylvania.  These  activities  would  be 
conducted  in  southcentral  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  First  Maryland  Bancorp.  Baltimore, 
Maryland,  and  Allied  Irish  Banks 
Limited.  Dublin,  Ireland:  to  engage  de 
novo  through  their  subsidiary.  First 
Maryland  Life  Insurance  Company,  in 
underwriting,  as  reinsurer,  credit  life 
and  credit  disability  insurance  which  is 
directly  related  to  extensions  of  credit 
by  affiliates  of  First  Maryland  Bancorp. 
These  activities  would  be  conducted  in 
the  State  of  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Shell  Rock  Bancorporation,  Shell 
Rock,  Iowa;  to  engage  de  novo  in  the 


making  or  acquiring  of  loans  or  other 
extensions  of  credit  such  as  would  be 
made  by  a  commercial  financial 
company,  including  commercial  loans 
secured  by  a  borrower's  inventory, 
accounts  receivable  or  other  assets. 
These  activities  would  be  conducted  in 
the  State  of  Iowa. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  American  Heritage  Bancorp,  Inc.,  El 
Reno,  Oklahoma;  to  engage  de  novo  in 
general  insurance  agency  activities, 
except  the  sale  of  life  insurance  and 
annuities,  by  a  bank  holding  company 
with  less  than  $50  million  in  assets. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Bancorp  Hawaii,  Inc.  Honolulu, 
Hawaii;  to  engage  through  its  existing 
subsidiary,  Bancorp  Life  Insurance  of 
Hawaii.  Inc.,  Honolulu,  Hawaii,  in 
underwriting  as  a  reinsurer  of  credit  life 
insurance  in  conjunction  with  short-term 
consumer  lending  activities  of  Bank  of 
Hawaii.  These  activities  would  be 
conducted  in  American  Samoa,  Koror, 
Kwajalein,  Ponape  and  Yap. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12. 1984. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  M-.24582  Filed  9-17-84;  8:49  am) 
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United  Virgina  Bankshares  Inc^  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
i.mmediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
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lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
11,  1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  United  Virginia  Bankshares 
Incorporated.  Richmond,  Virginia;  to 
acquire  20.5  percent  or  more  of  the 
voting  shares  or  assets  of  Citizens  Trust 
Company.  Portsmouth,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  FMB  Bancshares,  Inc..  Lakeland, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Farmers  &  Merchants 
Bank.  Lakeland,  Georgia. 

2.  Golden  Summit  Corporation  Milton, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  or  assets  of  American 
Security  State  Bank,  Pensacola,  Florida, 
a  de  novo  bank. 

3.  Peoples  Bancshares  of 
Natchitoches.  Inc..  Natchitoches, 
Louisiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Peoples  Bank  & 
Trust  Company,  Natchitoches. 
Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago  Illinois 
60690: 

1.  Arlington  Bank  Corporation. 
Arlington.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Arlington 
State  Bank,  Arlington,  Indiana. 

2.  First  American  Corporation.  Elk 
Grove  Village,  Illinois;  to  acquire  20.2 
percent  or  more  of  the  voting  shares  of 
Meadowview  Bancorp,  Inc.,  Chicago, 
Illinois,  thereby  indirectly  acquiring 
First  Bank  of  Meadowview,  Kankakee, 
Illinois. 

3.  Meadowview  Bancorp,  Inc., 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
First  Bank  of  Meadowview,  Kankakee, 
Illinois. 

4.  M.S.B.  Bancorporation.  Inc.. 
Marion,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  at  least 
90  percent  of  the  voting  shares  of 
Marion  State  Bank,  Marion,  Wisconsin, 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 


1.  Fairmont  Farmers  State  Company. 
Fairmont.  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
State  Bank,  Fairmont.  Nebraska. 

2.  Security  Bancorporation.  Inc..  St. 
Joseph,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
.National  Bank.  St.  Joseph.  Missouri. 

E.  Federal  Reserve  Bank  of  Dallas 
(■Anthony  J  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Coppell  Financial  Corporation.  Inc.. 
Dallas,  Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Coppell  Bank,  N.A., 
Coppell.  Texas,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12.  1984. 
James  McAfee, 
.'Associate  Secretary  of  the  Board. 

in?  Doc  84-24583  Filed  9-17-84:  B:«5  am) 
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Transaction 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  eaHy  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


(1)  84-0764— CnamplOf^  International 
Corporalior  s  proposea  acquisition  ol 
votms  securities  o»  Si   Regis  Corpora- 


Waiting  oenod 

terrninaiec 

•ffeclrve 


Aug.  27.  1964. 


(2)     «4-07S5-C}«nvion 
Corporations  propoaaO  acquMion  o< 

voting  aacunlwa  ct  Si  Raga  Corpora- 
tion 
(31     64-0  7ee— Champion      IntamMxy* 
Corporations  propoaad  acquaMion  ol 
assets  0'  St  Raga  Corporation 

(4)  84-0796— Essalta  AB's  propoaad  ac- 
qiwition  ol  vDUng  swajrMias  ct  N«tsan 
Mout*ng  Design  Cofpofation  (Hatm» 
Nwlsan.  OPE) 

(5)  84-0852  Marm  Lynch  «  Corr^any 
Incorporatatf's  propoaii  acquia«vi  ct 
voting  sacuntMS  o<  Palm  Baacti.  Inca- 
poritad 

(6)  84-0819— Pama  WatatMr  Grot*  Incor- 
poratadt  propoaad  acquaition  ol 
voting  securities  d  Rouse  Real  Estate 
Fmanca.  hxx>rporatad  (The  Rouaa 
Compar^y,  UPE) 

m  84-0790- The  Coca-Cola  Companys 
proposed  acguwtion  ol  votvig  aeon- 
ties  o(  The  Mho-AnantK  BotOng  Com- 
pany 

(81  84-0800— Security  Centres  Mo«»ng 
PLCs  proposed  aoguaition  ol  vomg 
secuniea  ol  Holmes  PTOlactior\.  inox- 
poraieo  (Jacques  G  Murray  UPE) 

(9)  84-0810- The  Tmaa  Mrror  Corroa- 
ny  >  proposed  acquwHon  ol  voivig  ae- 
cuntiet  ol  Taion  Ranch  Gompviy 

(10)  84-0628— ManKkar  Sioaelay  (jroup 
PLCs  propoaad  aogmtion  of  vobng 
Mcuntes  ol  SaMran  Systems  C:orpo- 
ration  {Ca  Corporation.  LJPE) 

(11 1  84-0843— Farah  Manutachmg 
Company  Incorporated's  propoeed  ac- 
gumtion  ol  naats  ol  OanarM  Holdv^ 
bmitad.  Geno  UmMed  and  (janarra 
SponiKeai.  Compeny   Incorporated 

(12)  84-0648— Lexitel  Ckxporation  s  pro- 
posed acquisition  ol  votng  aacunnaa 
ol  LOX.  Incorporated  (Kanaas  Guy 
Southern  inOusmas.  irKXirporatad. 
UPE) 

(13)  84-0849— KansM  City  Southwn  Irv 
dustnes,  Incorporalad's  propoeed  ac- 
quiaitian  ol  voting  aacutliaa  ol  Laolal 
C^irporanon 

(14)  84-06SO— Pirst  Boalon  lncorpor■^ 
ed's  propueed  aogunHion  ol  voting  se- 
curwes  ol  RacaCo  Incorporated 

(15)  84-0651— Fr«  Boaton  Incorporat- 
ed's proposed  acquartion  ol  vobng  se- 
curities ol  Ameraoe  Corporation 

(16)  64-0856— Baas  Invaatmants  Ltd 
Pannarship't  propoaad  acquiartior  oi 
voting  aeovitiea  of  Amerace  Corpora- 
tion 

(17)  84-0806— The  May  Dapertmeot 
stores  Company!  propoeed  acquish 
tori  of  assets  ol  Meshulam  Rikhs 

(18)  84-0811-Nepor  O*  A  Fats  Com- 
pany Ltd  •  proposed  tormanor  ol  a 
loml  venture  corporation  Metal  (xial- 
mgs  iniomationai  Incorporated 

(19)  84-0614— Diamond  Shamrocs  C;or- 
poration  s  proposed  lormatior  oi  a 
lomi  venture  corporation.  Metal  Coal- 
ings intematioriai  Incorporated 

(20)  84-0846— Mermi  Lynch  and  Con»ia- 
ny  Incorporated's  propoeed  acquamon  j 
ol  voting  securtties  ol  Becker  Panbat 
Holdings,      incorporated     (Compagnw  | 
Finanaere  de  Panbas,  UPE) 

(21)  84-0862— Prowdeni  Mutuel  Lile  in-  , 
sjrance  Company  ol  Philadephia  s  pro- 
posed acqumtion  ol  votng  aacunaaa 
ol   <^  H    Mewtiold's  Son   t   CxxT«>eny. 
Incorporated 

1221  84-0664— iTT  Corporation  s  pro- 
posed acquisition  of  voting  sacunties 
ol  V  amahs  Motor  Corporation  USA 
and  asseu  o<  Vamafia  Motor  Corpora- 
tion fVamaha  Motor  Company  ,.id 
UPEj 

(23)  84-0867— Texas  Eastern  Corpo'S- 
Don  I  proposed  acoutsmon  oi  voang 
secunties  ol  NORPAC  Exploration 
Service   Incorporated 


Waaing  penod 
lermneted 
eHecuve 


Do 

Da 
;  Aug  28.  ISM. 

Oo. 

Aug  2S.  1964. 

I 

I 

Do. 
Do 

Da 

Do 

Da 

Do 

Do 

Do 
Do 
Do 

Aug  30.  1964 
Do 

Do 

Dc 

Do 

Do 


Fedwd  Regbter  /  Vol.  4».  No.  182  /  Tuesday.  September  18.  1984  /  Noticea 


Wwttng  p6nod 

CttOCtlVQ 


(24)  84-0756— UniKi  Aitttt  Cocnmim-     Aue.  3«.  t984. 
cakona,   (ncoiporaiKri  propoMd  ao 
qulion  of  votrng  ncunbas  cK  G<w»«fil 
Elacvic  Cabtavwon  Corporaflon  (Gan- 
aral  Elactac  Company.  UPE). 

(25)  B4-0756— Ganaral  Bactnc  Conva-  '  ax 
ny'i  piopuaaO  acqustion  o(  MOdng  la- 
eunhaa  of  Uralad  Artats  Communca- 
ttona,  tnocporatad. 

(26)  B4-oe25-THI«  lncofporala(fs  pro-  |  Sapt  5.  1984 
poaad  tcquoAon  of  voting  aacunlies  ' 

of  0>.B.  Industnaa.  Incatpcratad. 

(27)  84-0839 — Royal    DiKcA    Peooleum  |         Do 
Company's    propoaad    acquaiton    of 
tsaets  of  W  R  Graca  i  Company 

(29)  84-0636— Sonat.  Inoofporated's  pro-     Sept.  6.  1964. 

poaad  aujuwiui  of  voang  sacurrties 

of  Booa  naaca<»a  Corporation. 
(29)  84-oe38-Booa  Caacada  Corpora-  Do 

lion's  proposed  acquisilion  of  assets  of 

Bona  Southam  Company 
{Xn  84-064J— Sonat  kKorporatarfs  pro-  '         Do 

poaad  acgusition  of  asaats  of  Boise  I 

Southern  Company  I 

pi)    84-0658— Taoneco    Incorporaled's  Do. 

proposed  acquiartion  of  voOng  sacut- 

kes  of  Multistata  Oi  Proparliea  N.  V. 

(Amera  Realty  Invealmants  N.  V..  Mr 

Gunlor  Sachs,  UPE) 

(32)  64-0873— Base     Braltws     Enter-  Do. 
praes.  Incorporaterfs  proposed  acqi*- 
sition  of  voting  secunHai  ol  Aneraan 
Motor  Ima,  Irxxxporatad 

(33)  84-oe20-Tha  PMadalphia  Sevmg    Sept.  7.  19B4 
Fund  Socwty's  proposed  acqursKuw  of 
assets  of  the  Mortgage  Banking  Oper- 
ations of  tvee  Coiporatiorw  (NorvaW 
L  Ulvestad.  UPE). 

(34)  84-0653— The    Qrcia    K    Corpora-  i  Do 
ton  s  proposed  acquisilMi  of  assets  of 
General  Host  CorporaOon                         | 

(35)  84-0859— inspntion     Rasowcaa  Do. 
Corporation  s   propoaad  acquwaon   ol 
voung    securrties    of    Uraversal    Re- 
sources Corporaton 

(36)  84-0660— Leyand  S   A  s  proposed  Do 
acquisition  of  volmg  securities  of  Paas 
A  Seymour.  Irxxirporated 

(37)  84-0865— Le^and  S   A.  s  propoaad  O5 
Bcqusrtion  ol  voang  sacunnes  o<  Pass 
A  Seymour.  Incorprxalad 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Foster,  Compliance 
Specialist,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  D.C.  20560,  (202)  523-3894. 

Emily  H.  Rock, 

Secretary. 

|FR  Doc  84-24700  Filed  9-17-«4.  8:45  am| 

BILUNG  CODE  67SO-41-M 


Senior  Executive  Service; 
Announcement  of  IMembership  of 
Performance  Review  Boards 

The  Federal  Trade  Commission  has 
two  Performance  Review  Boards. 

The  members  of  the  first  Board  are: 
Wallace  S.  Snyder 
Richard  Higgins 
Winston  S.  Moore 

The  members  of  the  second  Board  are: 
Amanda  Pediersen 
Ronald  S.  Bond 
Barbara  Claris 


For  further  information,  please  call 
Stephen  C.  Benowitz,  Director  of 
Personnel,  Federal  Trade  Commission, 
(202)  52^-3986. 
Stephen  C  Beaowitz, 
Director  of  Personnel. 

|FR  Doc.  84-24(190  PU«j  0-17-84;  &'45  aitH 
BILLING  CODE  S7BO-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lF-842581 

Alaska;  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  provides  an 
opportunity  for  public  comment 
pursuant  to  a  proposed  withdrawal  and 
reservation  of  lands  requested  by  the 
United  States  Air  Force,  Tactical  Air 
Command,  on  May  21, 1984,  for  support 
of  an  existing  facility. 
EFFECTIVE  DATE:  Date  of  publlcaflon; 
comments  must  be  received  on  or  before 
December  17. 1984. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  Alaska  State 
Office,  701  C  Street,  Box  13,  Anchorage, 
Alaska  99513. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Clawson,  Alaska  State 
Office,  (907)  271-5060. 

On  May  21, 1984,  the  United  States 
Air  Force,  Tactical  Air  Command,  filed 
an  application  to  withdraw  the 
following  described  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  public  lands  laws,  including 
the  mining  laws,  subject  to  valid 
existing  righU: 

A  parcel  of  land  situated  within  Sections 
14, 15,  22  and  23,  Township  23  North.  Range 
18  West,  Umiat  Meridian,  Barrow  Recording 
District.  Second  ludiciai  District.  State  of 
Alatks:  8aid  parcel  being  more  particularly 
described  as  follows; 

COMMENCING  at  U.S.C.  &  G.S.  Station 
Point  Barrow" — South  Base — 1945: 

Thence  South  8840  55 

West,  a  distance  of  4632.56  feet,  more  or  less, 
to  a  point; 

Thence  north,  a  distance  of  146.00  feet,  more 
or  less,  to  the  mean  high  water  line  of 
Imtkpuk  Lake: 

Thence  northerly,  along  said  mean  high  water 
line,  a  distance  of  4300.00  feet,  more  or  less, 
to  8  point  on  the  northerly  end  of  said  lake, 
said  point  baing  located  on  an  approximate 
bearing  of  Sauth  43'  East,  275.00  feet,  more 
or  less,  and  approximately  South  52"35 
West.  SZ5.oa  feet,  more  or  leas,  from  the 
southwesterly  terminus  of  the  Point  Barrow 
Airfield  Cen  erline,  as  extended,  said  point 


being  also  THE  TRUE  POINT  OF 
BEGINNING: 

Thence  on  an  approximate  bearing  of  North 
43 '  West,  a  distance  of  625U)0  feet,  tnon  or 
less,  to  the  mean  high  water  line  of  the 
Chukchi  Sea; 

Thence  northeasteriy,  along  said  mean  high 
water  line,  a  distance  of  6000.00  feel,  more 
or  less,  to  a  point  being  located  on  an 
approximate  bearing  of  North  34*50  West, 
3S0.00  feet,  more  or  less,  and 
approximately  North  52 '35  East,  SOOJM 
feet,  more  or  less,  from  the  northeasterly 
terminus  of  said  airport  centerline,  as 
extended; 

Thence  on  an  approximate  bearing  of  South 
34 '50  East,  a  distance  of  485.00  feet,  more 
or  less,  to  the  north — south  center  section 
line  of  Section  14.  Township  23  North, 
Range  18  West,  Umiat  Meridian; 

Thence  South,  along  said  north — south  center 
section  line,  a  distance  of  975.00  feet,  more 
or  less,  to  the  mean  high  water  line  of  the 
North  Salt  Lagoon; 

Tlience  southwesterly  along  said  mean  high 
wafer  line,  a  distance  of  3000.00  feet,  more 
or  less,  to  a  point  on  the  east  boundary  Kne 
of  Section  22  of  said  township  and  range; 

Thence  West,  a  distance  of  600.00  feet,  more 
or  less: 

Thence  South,  a  distance  of  1062.00  feet, 
more  or  less; 

Thence  on  an  approximate  bearing  of  South 
50"  West,  a  distance  of  480.00  feet  more  or 
less,  to  the  mean  high  water  line  of  said 
Imikpok  Lake; 

Thence  northwesterly,  along  said  mean  high 
water  line,  a  distance  of  1000.00  feet,  more 
or  less,  to  the  Point  of  Beginning. 

The  area  described  contains 
approximately  150  acres  located  near  Ft. 
Barrow,  Alaska. 

The  purpose  of  the  proposed 
withdrawal  is  for  support  of  an  existing 
facility. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  pablic  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 
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The  application  will  be  processed  in 
accordance  with  the  regulation!  set 
forth  in^43  CFR  Part  2300. 

For  a^period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  other  discretionary  land 
use  authorizations  of  a  temporary 
nature. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
adminislrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  applicant  agency. 
Mary  Jane  Clawson, 
Chief,  Branch  of  Lands. 

|FR  Doe.  M-24eOS  Filed  B-17-84:  a45  am| 

Bttxma  cooc  43i»-ja-h 


Sutanville,  CA,  District  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Tour  and  Meeting 


summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  (FLPMA) 
that  a  meeting  of  the  Susanville  District 
Advisory  Council  will  be  held  on 
October  4  and  5, 1984. 

The  meeting  will  begin  at  10:00  a.m. 
on  October  4,  in  the  Conference  Room  of 
the  Bureau  of  Land  Managemnnt  Office, 
705  Hall  Street,  Susanville  CA.  On 
October  5,  the  Council  will  be  taken  on 
a  field  trip  to  examine  issues 
surrounding  Eagle  Lake,  fuel  wood 
cutting,  and  prescribed  fire. 

The  Agenda  will  include: 

(1)  Nevada  State  Government's 
Wilderness  Consistency  Review 
Process. 

(2)  A  report  on  the  seasons  wildfire 
impacts  and  proposal  rehabilitation. 

(3)  BLM's  prescribed  fire  plans. 

(4)  Eagle  Lake  water  level  issues. 

(5)  Updates  on  numerous  on-going 
programs. 

The  meeting  is  open  to  the  public  and 
time  will  be  provided  for  public 
comment. 

FOR  FURTHER  INFORMATION  CONTACT 

Alan  Hoffmeister,  Public  Affairs  Officer 

(916)  257-5381. 

C.  Rex  Cieary. 

District  Manager.  Susanville. 

|FR  Doc  •♦-24«34  Filed  9-17-M:  8:4S  am) 

BILUMQ  cooc  4310-40-M 


[C-083504,C-«e3Sa7) 

Sma«  Tract  Classification; 

CancaOatlon,  OpMitng  of  PuMic  Lands; 
Colorado 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Cancellation  of  Small  Tract 
Classification  and  Opening  of  Pnbhc 

Lands. 


summary:  This  order  terminates 
classifications  made  under  the  authority 
of  the  Small  Tract  Act  of  June  1. 1338  (52 
Stat.  609;  43  U.S.C.  682(a))  which  was 
repealed  by  the  Federal  Land  Pohcy  and 
Management  Act  of  October  21, 1976  (90 
Stat.  2751;  43  U.S.C.  1712)  and  opens  the 
land  to  operation  of  the  pubhc  land  laws 
and  the  general  mining  laws. 
FOR  FURTHER  INFORMATION  CONTACT 
Colorado  State  Office,  2020  Arapahoe 
Street,  Denver,  Colorado  80205. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  202 
of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  90  Stat  2751; 
43  U.S.C.  1712.  it  is  ordered  as  follows: 

1.  Small  Tract  Qassification  No.  15  of 
November  8, 1955.  published  in  the 
Federal  Register  of  November  17,  1955, 
at  page  8523  and  Small  Tract 
Classification  No.  18  of  July  7, 1957, 
published  in  the  Federal  Register  of  July 
10.  1957,  at  page  4865  are  hereby 
canceled 

2.  At  10  a.m.  on  October  11, 1984,  the 
lands  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  October  11.  1984,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 
Sixth  Principal  Meridian 

T  3  N.,  R.  76  W.; 

Sec.  22,  loU  10  and  16 
T  1  N.,  R.  91  W  . 

Sec.  36.  lots  11.  12. 19.  27.  31,  32,  33.  34,  35, 
36,  38,  39.  52.  59  and  60. 

The  areas  described  aggregate  49.29  acres 
in  Grand  and  Rio  Blanco  Counties. 

3.  At  10  a.m.  on  October  11, 1984,  the 
lands  described  will  be  opened  to 
location  under  the  United  States  mining 
laws.  Appropriation  of  the  lands 
described  in  paragraph  two  above  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  opening  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 


right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Maugement  will  not  intervene  in 
disputes  between  rnrai  locators  over 
possesaocy  righle  since  Con^vss  has 
provided  for  such  determination  in  the 
local  courts. 

4.  These  lands  have  been  and  will 
remain  open  to  apphcaJions  and  ofl^rs 
under  the  mineral  leasing  laws. 

Dated:  September  5. 1984, 
Richard  E.  Richairie, 

Acting  Chief  Branch  of  Lands  &  Minerals 
Operations.  Colorado  State  Office. 

[FR  Doc  S4-24eM  Piled  9-17-8*  8:4S  ami 
BtUJNO  cooc  431D-J9-M 


(Serial  No.  1-133431 

Excttanga  of  Put>Uc  and  Prtvate  Lands: 
Idaho 

The  United  States  has  issued  an 
exchange  conveyance  document  to 
Natioaal  Amehcaa  Enterphsas,  Inc., 
2358  South  3600  West.  Salt  Lake  Gty. 
Utah  84419,  for  the  following-described 
lands  under  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976: 

Boiae  MaridiaB,  Uaho 

T  2  .N.,  R.  3  E.. 
Sec.15,  SWV4: 
Sec.  17,  SEViNEV«,  EHSEV*; 
Sec.  20,  NEy4NE^; 
Sec,  23,  NEy«SEy«; 
Sec.  25,NV4SWV4; 

Sec.  35,  SWyiSWV4.  W>AWHWViSEV4 
SWV4. 

Comprising  465.00  acree  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands: 

Boise  Meridian,  Idaho 

T.  2  N.,  R.  3  E., 
Sea  10,  NE%NEy4SWy4,  SViNVVViSEyi: 

EViSWy4SEy4; 
Sec.  14,  NViNWyi: 

Sec.  15,  NViNEWNEVi.  SEV4NEy4NEy4; 
Sec.  23,  NV4NfEy4NEy«, 
Sec  24,  NV4SWy«NWy«.  NEy4NEVtSW^. 

SV%NEy*SEy4.  NWNWy»SEV<»,  SWVi. 

Nwy4SEy»,  SEy4SEy4. 

T  2  N.,  R.  4  E., 

Sec.  19,  lot  4  except  for  120  foot  square 
parcel  described  as  follows; 

Beginning  at  a  point  on  south  line  of 
section  19  from  which  the  southwest  comer 
of  section  19  bears  N.89'32'30"  W  a  distance 
of  1146.15  ft.,  from  point  of  beginning  with 
metes  and  bounds: 

S  89'32'30"  E.  120.0  ft 

.N.  0'27'30'  E.  120.0  ft. 

.N'.  89'32'30-  W.  120.0  ft. 

S.  0'2730'  W.  120.0  ft.  to  point  of 
beginning. 


36572 
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Sec  30:  lots  1  and  2.  WV^SEy4NWW.  NEy4 
SWW. 

Comprising  460.4  acres  of  private  land. 

The  purpose  of  this  exchange  was  to 
acquire  the  non-Federal  land  which  has 
high  historical  values,  livestock  grazing, 
and  wildlife  habitat.  The  public  interest 
was  well  served  through  completion  of 
the  exchange. 

Dated:  September  7, 1984. 
Louis  B.  Bellesi. 

Deputy  State  Director  for  Operations. 

|FR  Doc  »4-24a07  Filed  9-17-M;  «:4S  ani| 
BNJJNQ  CODE  431»-GO-«l 


National  Park  Service 

Concurrent  Jurisdiction— Units  of  the 
National  Park  Service  Situated  in  the 
State  of  North  Carolina 

Notice  is  hereby  given  that  effective 
as  of  the  27th  day  of  July  1984. 
concurrent  jurisdiction  was  established 
over  National  Park  Service  lands  and 
waters  within  the  following  units  of  the 
National  Park  System  situated  in  the 
State  of  North  Carolina: 
Blue  Ridge  Parkway 
Cape  Hatteras  National  Seashore 
Cape  Ixiokout  National  Seashore 
Carl  Sandburg  Home  National  Historic 

Site 
Fort  Raleigh  National  Historic  Site 
Great  Smoky  Mountains  National  Park 
Guilford  Courthouse  National  Military 

Park 
Moores  Creek  National  Military  Park 
Wright  Brothers  National  Monument 

Concurrent  jurisdiction  was 
established  by  virtue  of  a  Memorandum 
of  Agreement  between  the  United  States 
of  America,  acting  through  the  Director 
of  the  National  Park  Service,  in 
accordance  with  the  Act  of  October  7, 
1976.  (90  Stat.  1939;  16  U.S.C.  la-3)  and 
the  Act  of  February  1, 1940.  (54  Stat.  19, 
as  amended;  40  U.S.C.  255)  and  the  State 
of  North  Carolina,  acting  through  its 
Governor,  in  accordance  with  the 
General  Statutes  of  North  Carolina  104- 
11.1  and  104-31. 

The  Honorable  James  B.  Hunt.  Jr., 
Governor  of  the  State  of  North  Carolina, 
executed  this  Memorandum  of 
Agreement  on  June  28, 1983.  Concurrent 
jurisdiction  was  established  upon 
execution  of  this  Memorandum  of 
Agreement  by  Russell  E.  Dickenson, 
Director  of  the  National  Park  Service,  on 
July  27.  1984. 
Bob  Baker, 

Regional  Director.  Southeast  Region, 
National  Park  Sen-ice. 

|FK  Doc  M-24eee  Filed  »-l'-M:  8:45  am| 
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Notice  of  Intention  To  Negotiate 
Concession  Contract 

F*ursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9.  1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Guest  Services,  Inc., 
authorizing  it  to  continue  to  provide 
food  and  beverage,  merchandise  and 
souvenirs,  tennis,  ice  skating,  marina 
and  related  services  for  the  public 
within  the  National  Capital  Region  for  a 
period  of  up  to  twenty-five  (25)  years 
from  January  1,  1985. 

This  proposed  contract  requires/ 
authorizes  a  construction  and 
improvement  program.  The  construction 
and  improvement  program  required/ 
authorized  was  previously  addressed  in 
the  National  Environmental  Policy  Act 
document  (Final  Environmental  Impact 
Statement  on  this  proposed 
rehabilitation  of  the  National  Mall  and 
the  Development  Concept  Plan  for  the 
Washington  Monument  Grounds  within 
the  National  Capital  Region). 

An  assesment  of  the  environmental 
impact  of  this  proposed  action  has  been 
made  and  it  has  been  determined  that  it 
will  not  significantly  affect  the  quality  of 
the  environment,  and  that  it  is  not  a 
major  Federal  action  having  significant 
impact  on  the  environment  under  the 
National  Environmental  Policy  Act  of 
1969.  The  environmental  assessment 
and  finding  of  no  significant  impact  may 
be  reviewed  in  the  National  Capital 
Region. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1991, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of.a  new  contract  as  defined 
in36CFR51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director.  National  Capital 
Region,  1100  Ohio  Drive,  SW., 
Washington,  D.C.,  for  information  as  to 
the  requirements  of  the  proposed 
contract. 


Dated:  September  7, 1984. 
Manus  ).  Fish,  Jr., 

Regional  Director.  National  Capital  Region. 

|FR  Doc  84-24«4«  Filed  9-17-84,  8:45  am| 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  7, 1984.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
October  3, 1984. 
Carol  D.  ShuU, 
Chief  of  Registration,  National  Register. 

ARKANSAS 
Ashley  County 

Parkdale,  Williams.  Dn  Robert  George, 
House.  AR  8  and  209 

Benton  County 

Siloam  Springs,  Alfrey-Brown  House,  1001  S. 
Washington  St. 

Cleburne  County 

Heber  Springs  vicinity.  Winkley  Bridge,  E  of 
Heber  Springs  at  Little  Red  River 

Cleveland  County 

Rison  vicinity.  Mt.  Carme!  Methodist  Church, 
N  of  Rison  off  U.S.  79 

Desha  County 

Arkansas  City,  Arkansas  City  High  School. 
Robert  S.  Moore  and  Presidents  Sts. 

Ixinoke  County 

Lonoke  Rock  Island  Depot,  U.S.  70  and 
Center  St. 

Montgomery  County 

Pine  Ridge.  Huddleston  Store  and McKinzie 
Store.  AR  88 

Pulaski  County 

Little  Rock.  First  Church  of  Christ.  Scientist. 
20lh  and  L,ouisiana  Sts. 

INDIANA 

DuImIs  Comity 

Jasper  vicinity,  Opel.  John.  House  (Green  Tree 
Hotgl).  St.  James  St. 

IOWA 

Keokuk  County 

Sigoumey  vicinity.  Lancaster  School.  SE  of 


Sigoumey 


V 
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KANSAS 

Atchison  County 

Atchison,  Howard.  Frank.  House.  305  North 
Terrace 

Lyon  County 

Emporia,  Plumb,  Mrs.  Preston  B..  House.  224 
E.  6th  Ave 

Sedgwick  County 

Wichita.  Lassen  Hotel,  Market  Ave.  dnd  ist 
St. 

LOUISIANA 

East  Feliciana  Parish 

Clinton.  Woodside.  St.  Helena  St. 

Lafayette  Parish 

Youngsvilie.  Dupteix  House.  106  Lafayette  St. 

Lincoln  Parish 

Simsboro  vicinity.  Wultiut  Creek  Baptist 
Church.  NW  of  Sim'sborn  off  1-20 

Ouachita  Parish 

Monroe.  Lower  Par^oud.  2111  S.  Grand  St 

West  Feliciana  Parish 

Laurel  Hill.  St  Johns  Episcopal Churrh,  Old 
Laurel  Hill  Rd. 

MICHIGAN 

Washtenaw  County 

Ypsilanti.  Eastern  Michigan  Universitv 
Historic  District.  Cross  St..  Washtenaw 
and  Forest  Aves. 

Ypsilanti.  Pease  .\uditorium.  College  PI. 

MINNfeSOTA 

Meeker  County 

Litchfield.  Litchfield  Opera  House,  126  N. 
Marshnll  Ave. 

MISSISSIPPI 

Pike  County 

Magnolia.  .Annex.  The  (Magnoliu  MH.AJ,  225 

Magnolia  St. 
Magnolia.  Berryhill  H.juse  (Magnolia  AfRAI, 

265  W.  Railroad  Ave, 
Magndlia.  Buie  Buiktmg  (Magnolia  MRA). 

110  E,  Riiilroad  Ave 
Magnolia.  Carrcwav  House  (Magnolia  MRA) 

420  .\  Clark  St. 
Magnolia.  Chadwuk.  Ct'or,^e.  Hjuse 

(.Magnolia  MfLAJ.  560  N,  Cherry  St. 
Magnolia,  Depot  (Magnolia  MHij.  101  E 

Railroad  Ave. 
Magnolia.  Everette-Cottig-Bilho  House 

(Magnolia  MRA).  109  E.  Myrtle  St. 
Magnolia,  Holmes  House  (Magnolia  MRA) 

405  N.  Cherry  St. 
Magnolia.  Lanwr  House  (Magnolia  MRA). 

400  N  Clark  St, 
Magnolia.  Lieb-Rawls  House  (Magnolia 

MR.AI.  303  Magnolia  St. 
Magnolia,  Mullen  House  (Magnolia  MRA), 

515  N.  Cherr>  St 
Magnolia.  Myrtle  Street  Historic  District 

(Magnolia  .MRA).  W.  Myrtle  St  between  N, 

Clark  and  N,  Prewitt  Sis. 
Magnolia.  Norwood-TWL  Building  (.Magnolia 

MR.\).  131  W.  Railroad  Ave. 
Magnolia,  Simmons  House  (Magnolia  .MRA), 

489  Prewitt  St. 


Magnolia.  Southtown  Historic  District 
I. "Magnolia  MRA).  Roughly  bounded  by 
Minnehaha  Creek.  Illinois  Central  RR,  Bay, 
Laurel,  and  Prewitt  Sts. 

Magnolia.  Stogner  House  (.Magnolia  MRA) 
550  N.  Cherry  St. 

NEW  YORK 

Rensselaer  County 

Troy.  Oai^wood Cemetery.  101  st  St 

TENNESSEE 

Davidson  County 

Nashville.  Federal  Reserve  Bank  of  Atlanta 

(Marr  and  Holmnn  Buildings  in  Downtown 

Sashville  TR).  226  N  3rd  Ave 
Nashville,  Soei  Hotel  (Marr  and  Holman 

Buildings  in  Downtown  \ashviile  TRj  aX)- 

204  N.  4ih  Ave, 
Nashville.  Rich-Schwartz  Building  (.Marr  and 

Holman  Buildings  in  Downtown  Nashville 

TR).  202-204  N,  6th  Ave. 
Nashville.  Robertson.  James.  Hotel  (Marr  and 

Holman  Buildings  in  Downtown  Nashville 

TR).  118N,  7lh  Ave 
Nashville.  Tennessee  Supreme  Court  Building 

(Marr  and  Holman  Buildings  in  Downtown 

Nashville  TR).  401  N.  7th  Ave. 
Nashville.  U.S.  Post  Office  (Marr  and 

Holman  Buildings  in  Downtown  Nashville 

TRI.  901  Broadway 
Nashville,  Warner  Building  (Marr  and 

Holman  Buildings  in  Downtown  Nashville 

TR).  535  Church  St. 

TEXAS 
Bexar  County 

San  Anionio.  South  .Murno  Street-South  Sl 
Marys  Street  Historic  District.  Bounded  b\ 
the  San  Anionio  River.  S.  Alamo.  S.  St. 
Mary's.  3rd  Terr.ple  Sts. 

Jefferson  County 

Bpaumunt.  Duke,  Holmes,  House.  694  Forrest 
St. 

Tarrant  County 

Fort  Worth.  Allen  Chapel  A.ME  Churrh  116 
Elm  St. 

VERMONT 

Bennington  County 

Bennington  vicinity.  Old  Bennington  Historic 
District  Roughly  bounded  by  Rutland  RR. 
Monument  Ave.  and  Circle.  West  Rd., 
Seminary  Lane,  Elm  and  Fair\'iew  Stg 

VIRGINIA 

Bedford  (Independent  City) 

Bf^d'ord  H  itonc  District.  Roughly  bounded 
by  Longwood.  Bedford,  and  Mountain 
Aves.,  Peaks  Oak,  Grove,  and  Washington 
Sts. 

Bristol  (Independent  City) 

V  irgi.'io  Ir.lerniont  College.  Moore  and 
Harmeling  Sts 

Buckingham  County 

Gravel  Hill,  Buckingham  Female  Collegiate 
Institute  Historic  District,  VA  617 

Falls  Church  (Independent  City) 

Mount  Hope.  203  Oak  St,  -"'--       '  ^ 


Hampton  (IndspmlMit  City) 

Victoria  Boulevard  Historic  District.  Roughly 
bounded  by  Sunael  Creek,  Armisted  and 
Linden  Aves.,  and  Bridge  St. 

Louisa  County 

Bumpas  vicinity,  Jerdone  Castle.  N  of  Bumpas 

Newport  News  (Indepandent  Qty) 

Hotel  Warwick.  25th  St.  and  West  Ave. 

Norfolk  (Independent  Qty) 

US.  Post  Office  and  Courthouse.  800  Granby 

Portsmouth  (Independent  City) 

Park  View  Historic  District.  Roughly 

bounded  by  Elm  and  Parkview  Aves..  Fori 
Lane,  Blair,  and  Harrell  Sts, 

Richinood  (Independent  Qty) 

Randolph  School  300  S,  Randolph  St 
Virginia  War  Memorial  Carillon.  1300 
Blanton  Ave. 

Tazewell  County 

Cedar  Bluff,  Clinch  Valley  Roller  Mills.  River 
Street  Dr. 

Waynesboro  (Independent  City) 

Fishbume  Military  School.  225  S.  Wayne 
Ave. 

WISCONSIN 
St.  Croix  County 

Hudson,  Darling.  Frederick  L.  House 

I  Hudson  and  North  Hudson  MRA).  617  3rd 

St 
Hudson,  Dwelley,  William.  Hose  (Hudson 

end  North  Hudson  MRA),  1002  4th  St. 
Hudson,  Hudson  Public  Library  (Hudson  and 

North  Hudson  MRA),  304  Locust  St. 
Hudson,  Humphrey.  Herman  L,  House 

(Hudson  and  North  Hudson  MRA).  803 

Orange  St. 
Hudson,  Johnson.  August.  House  (Hudson 

and  North  Hudson  MRA),  427  St.  Croix  Sl 
Hudson,  Johnson,  Dr.  Samuel  C  House 

(Hudson  a:id .\'orth  HiMhOn  MRA).  405 

Locust  St. 
Hudson,  Lewis-  Williams  House  (Hudson  and 

North  Hudson  MR.A).  101  3rd  St. 
Hudson.  Merrill  Samuel  T..  House  (Hudson 

and  North  Hudson  MRA),  904  7th  St 
Hudson.  Second  Street  Commercial  District 

(Hudson  and  North  Hudson  MRA).  Roughly 

Isl,  2nd,  Walnut,  and  Locust  Sts, 
Hudson,  Sixth  Street  Historic  District    ■ 

(Hudson  and  North  Hudson  MRA).  Roughly 

6th  St.  between  Myrtle  and  Vine  Sts. 
Hudson,  Williams,  T.E..  Block  (Hudson  and 

North  Hudson  MRA).  321  2nd  St, 
No.'th  Hudson,  Chicago.  St.  Paul. 

.Minneapolis  and  Omaha  Railroad  Car 

Shop  Historic  District  (Hudson  and  North 

Hudson  MR.'i).  Roughly  bounded  by 

Gallahad  Rd.,  Sommer,  4th  and  St.  Croix 

Sis. 

|FR  Doc  M-24a4S  PIlMl  »-17-a4;  •:46  amj 
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Uppsr  Dotawsra  Niffonal  Scsnic 

MovHOry  VfOuncfl;  hmmmiq 

AOCNCY:  National  Park  Service.  Interior 
Upper  Delaware  Citizens  Advisory 
CowidL 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 

Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  AcL 

DATE:  September  28, 1984.  7:00  p.m. 

AOORESS:  Town  of  Tusten. 
Narrowsburg,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Hutzky.  Superintendent,  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C. 
Narrowsburg,  N.Y.  12764-0159,  (717) 
729-7135. 

SUPPtEMEHTARY  INFORMATION:  The 

Advisory  Council  was  established  under 
section  704(0  of  the  National  Parks  and 
Recreation  Act  of  197^  Pub.  L  95-625, 
16  U.S.C.  1274  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  will  include  items 
regarding  continuance  of  discussion  of 
requirements  for  a  river  management 
plan;  discussion  of  recent  study  session 
on  concerns  of  riparian  landowners.  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Council  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  the  Council  c/o  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C. 
Narrowsburg.  N.Y.  12764-0159.  Minutes 
of  meeting  will  be  available  for 
inspection  four  weeks  after  the  meeting 
at  \he  permanent  headquarters  of  the 
Upper  Delaware  National  and 
Recreational  River,  River  Road,  1*4 
miles  north  of  Narrowsburg,  N.Y.: 
Damascus  Township,  Pennsylvania. 

Dated-  September  7, 1984. 

faiBM  W.  CoUeiaii.  |t.. 

Regional  Director.  \f id- Atlantic  Region. 

|FR  Doc-  M-24a47  P)M  9-17-84:  ft4S  Mn) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docfcol  No.  30S53] 

Camp  LeJeune  Railroad  Co.;  Lease 
Exemption 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Conmierce 
Conmiission  exempts  the  lease  and 
operation  by  the  Camp  LeJeune  Railroad 
Company  of  (1)  5.4  miles  of  rail  line 
between  Maria  Junction  and  Kellum,  NC 
and  (2)  from  Kellum  to  Havelock.  NC,  a 
distance  of  approximately  35.9  miles  of 
rail  line  near  Camp  LeJeune,  NC,  from 
the  requirement  of  prior  approval  under 
49  U.S.C  11343.  A  notice  of  exemption 
will  be  issued  separately  regarding  the 
acquisition  of  the  line  of  rail  between 
Marine  Junction  and  Kellum,  NC. 
DATES:  This  exemption  shall  be  effective 
on  September  17, 1984.  Petitions  to 
reopen  must  be  filed  by  October  9,  1984. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30553  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representative:  Nancy  S. 
Fleischman.  Norfolk  Southern 
Corporation,  1050  Connecticut 
Avenue,  NW..  Suite  740,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  feili  decision  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (BOG)  424- 
5403. 

Decided:  September  11.  1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett  and 
Gradison. 

James  H.  Bayne( 

Secretary.. 

[fR  Uoc.  84-24615  Kil»d  »-:7-M:  S:45  am] 
HUJNQ  COOC  7t»(-01-M 


(Docket  No.  AB-43  (Sub-115X) 

Illinois  Central  Gulf  Railroad  Co.; 
Abandonment  Exemption  in  EvanevUle, 

I 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 


SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10903  et  seq. 
the  abartdonment  by  the  Illinois  Central 
Gulf  Railroad  Company  (IGC)  of  its  0.30- 
miie  line  of  railroad  in  Evansville,  IN, 
subject  to  labor  conditions. 

DATES:  This  exemption  shall  be  effective 
on  September  17, 1984.  Petitions  to 
reopen  must  be  filed  by  October  9, 1984, 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AIM3  (Sub  No.  115X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  Representative:  Richard 
M.  Kamowski,  Illinois  Central  Gulf 
Railroad  Company,  233  North 
Michigan  Avenue,  Chicago,  IL  60601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPt^MENTARY  INFORMATION: 
Additional  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided;  September  10. 1984 

By  the  Commission.  Chairman  Taylor,  'Vice 
Chairman  Andre.  Commissioners  Sterrett  and 
Gradison. 
James  H.  Bayne, 
Secretary.. 

|KH  Doc  84-24614  Filed  9-17-64;  BAi  Bmj 
BILUNO  CODE  703S-01-M 

(Rnance  Docket  No.  30S15I 

LaSalle  and  Bureau  County  Railroad 
Co.;  Exemption;  Acquisition, 
Operation,  Trackage  Rights,  and 
Securities 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10901  and  11301,  respectively,  (1) 
the  acquisition  by  LaSalle  and  Bureau 
County  Railroad  Company  (LaSalle)  of 
trackage  rights  over  the  former  main  line 
of  the  Chicago,  Rock  Island,  and  Pacific 
Raib"oad  Company  (Rock  Island) 
between  the  Chicago  Loop  and  Blue 
Island,  IL,  plus  acquisition  and  operation 
of  various  adjacent  tracks  and 
properties  formerly  owned  by  Rock 
Island  that  LaSalle  has  been  operating 
under  a  service  order  and  temporary 
exemption;  and  (2)  issuance  of  $1,B 
million  in  corporate  debt  securities. 
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DATES:  This  exemption  is  effective  on 
September  18, 1984.  Petitions  to  reopen 
must  be  filed  by  October  9, 1984. 
ADDRESSES:  Send  petitions  referring  to 
Finance  Docket  No.  30515  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423: 

and 

(2)  Petitioner's  representative,  Peter  A. 
Gilbertson,  Suite  350. 1575  Eye  Street. 
NW..  Washington,  DC  20005" 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Com.Tiission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (BOO)  424- 
5403. 

Decided:  September  7.  1964. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Steirett  and 
Gradi.son. 

lames  H.  Bayne, 

Secretary. 

|FR  Doc  84-24619  Filed  9-l'-«4  8:45  am) 
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[Finance  Docket  No.  305361 

Nittany  &  Bald  Eagle  Railroad  Co; 
Modified  Rail  Certificate 

September  12. 1984. 

On  July  25,  1984.  a  notice  was  filed  by 
the  Nittany  &  Bald  Eagle  Railroad 
Company  (N&BE)  for  a  modified  rail 
certificate  of  public  convenience  and 
necessity  under  49  CFR  1150,  Subpart  C 
for  operation  of  three  lines  of  railroad  in 
Pennyslvania  as  particularly  described 
below: 

(a)  The  Bald  Eagle  Branch  between 
milepost  3.0  at  Vail  in  Blair  County  and 
milepost  32.0  at  Milesburg  in  Centre 
County; 

(b)  The  Bellefonte  Secondary  Track 
between  milepost  30.8  at  its  connection 
with  the  Bald  Eagle  Branch  in  Milesburg 
in  Centre  County  and  milepost  42.5  at 
Lemont,  also  in  Centre  County; 

(c)  The  Pleasant  Gap  Industrial  Track 
between  mileposts  0.0  and  3.0  in 
Pleasant  Gap,  in  Centre  County. 

These  rail  segments  formerly  were 
owned  and  operated  by  Consolidated 
Rail  Corporation  (Conrail).  In  Docket 
No.  AB-167  (Sub-No.  392N),  decided 
February  25, 1982,  the  Commission 
authorized  Conrail  to  abandon  a  portion 
of  the  line  in  (a)  above.  In  Docket  No. 
AB-167  (Sub-No.  457N),  decided 
September  16, 1983,  the  Commission 


authorized  Conrail  to  abandon  the 
remainder  of  line  (a)  and,  in  addition, 
lines  (b)  and  (c). 

The  Susquehanna  Economic 
Development  Administration — Council 
of  Governments  joint  Rail  Authority 
(SED.A).  a  political  subdivision  of  the 
state  of  Pennsylvania,  has  acquired  the 
lines  in  question  from  Conrail  and. 
effective  July  27, 1984,  has  leased  the 
lines  to  N&BE  for  an  initial  period  of  five 
years.  On  August  1, 1984,  N&BE 
commenced  operations  over  the  lines 
and  instituted  interchange  with  Conrail 
at  milepost  3.0  in  Bald  Eagle. 

This  notice  shall  be  served  upon  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreements,  and  upon  the 
American  Short  Line  Railroad 
Association. 

By  the  Commission.  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary: 

|FR  Doc  84-24C18  Filed  »-l?-M.  8:45  ami 
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[Finance  Docket  No.  30548] 

The  Pittsburgh  &  Lake  Erie  Railroad 
Co.;  Merger  of  Lake  Erie  and  Eastern 
Railroad  Co.;  Exemption 

Decided:  September  11.  1984; 

On  August  13. 1984,  the  Pittsburgh  & 
Lake  Erie  Railroad  Company  (P&LE)  and 
its  wholly-owned  subsidiary.  Lake  Erie 
and  Eastern  Railroad  Company  (LE&E). 
filed  a  notice  of  exemption  for  the 
merger  of  LE&E  into  P&LE.  PSLE  owns 
all  of  the  outstanding  stock  of  LE&E. 
Consummation  of  the  merger  will 
simplify  P&LE's  corporate  structure  and 
allow  P&LE  to  achieve  various 
efficiencies  and  economies  such  as  the 
elimination  of  separate  accounting 
records,  board  of  directors,  and  minute 
books.  Smce  LE&E  is  operated  as  an 
integral  part  of  P&LE,  the  merger  will  not 
result  in  any  changes  in  the 
transportation  services  offered  or  the 
operations  performed  along  LE&E  lines. 

This  is  a  transaction  within  a 
corporate  family  and  will  not  result  in 
any  changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family.  Therefore. 
it  is  an  exempt  transaction  pursuant  to 
49  CFR  1180.2(d)(3). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
this  transaction  shall  be  protected 
pursuant  to  New  York  Dock  Ry.- 
Control-Brooklyn  Eastern  Dist.,  360 
I.C.C.  60  (1979J. 


By  the  Commission,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
James  H.  Bayne, 

Secretory 

|FR  Doc  M-24617  FIM  »-17-«4:  tiii  un| 
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1  Decision-Notice  OP2  MCF- 15877;  VoL 
OP2-450J 

Motor  Carrier  Flruir>c«  AppllcatkMis 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11543  or 
11344.  Also,  apphcations  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44). 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  requst  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1182.2(d). 
Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343,  11344,  and  11349,  and  with  the 
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Commission's  mles  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specirically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  quahfy  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  fmance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed],  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  September  12, 1984. 
By  the  Commission. 
lames  H.  Bayne, 

Secretary. 

Volume  OP2-450 

No.  MC-F-15877 

DAVID  DANZEISEN,  HOWARD 
FOX.  MARTIN  STRAHL,  AND  SAMUEL 
B.  ZINDER  (PETITIONERS)  (98  Cutter 
Mill  Road.  Great  Neck.  NY  11021  >— 
CONTINUANCE  IN  CONTROL- 
MOUNTAIN  VIEW  COACH  LLMES, 
INC.  (MOUNTAIN)  (Route  9W,  West 
Coxsackie.  NY  12192).  VANGUARD 
INTERSTATE  TOURS,  INC. 
(VANGUARD)  (1  Westerly  Road, 
Ossining.  NY  10562),  and  MHS  BUS 
COMPANY  (MHS)  (92  Middle  Neck 
Road.  Great  Neck,  NY  11021).  Filed  July 
17. 1984.  Representative.  Samuel  B. 
Zinder.  P.C.  98  Cutter  Mill  Road,  Great 
Neck,  NY  11021. 

Petitioners  seek  authority  to  continue 
in  control  of  Mountain,  Vanguard,  and 
MHS.  MHS  was  recently  granted 
authority  for  nation-wide  charter  and 
special  authority  in  MC-164951 
conditioned  upon  approval  of  common 
control  by  the  petitioners.  All  four 
petitioners  are  in  a  control  relationship 
as  to  MHS.  David  Danzeisen,  Martin 
Strahl  and  Samuel  Zinder  control 
Mountain,  a  common  carrier  of 
passengers  (MC-47495).  and  David 
Danzeisen  also  controls  Vanguard,  a 
common  carrier  of  passengers  (MC- 
5723).  AU  three  carriers  possess  nation- 
%vide  charter  and  special  authority. 


Howard  Fox  controls  a  passenger 
broker.  Trails  West,  Inc.  (MC-130062). 

Note. — This  notice  does  not  purport  to  be  a 
complete  desciiption  of  the  operating  rights 
of  the  carriers  involved. 

|FR  Uoc  84-24616 PIlKi  »-l7-84:  8:43  iim| 

Biixmacooc  tow-oi-m 


DEPARTMENT  OF  JUSTICE 

Drug  Enforctment  Administration 

Importers  of  Controlled  Substances; 
First  State  Chemical  Co.;  Registration 

By  Notice  dated  May  11,  1984.  and 
published  in  tfie  Federal  Register  on 

May  22.  1P84  (49  FR  21572).  McNeilab, 
Inc..  dba  First  State  Chemical  Company, 
803  Fourth  Street.  Wilmington,  Delaware 
19801,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 


Raw  Otxum  (9600) _, 

Concemrtte  o(  Pao(%  Straw  (9e70t.- 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
conti oiled  substances  listed  above. 

Dated:  Septeeiber  12. 1984. 
Gene  R.  Haislip. 

Deputy  Assistant  Adirmistrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dm  in  is  tra  tion, 

|FR  Ooc  84-24637  filed  O-ir-84.  ft4«  ami 
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DEPARTMEhTT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Latior-Management  Standards 

Administration  of  Federal  Sector 
Labor  Organizations  Standards  of 
Conduct;  Redesignation  and 
Reassignment  of  Functions 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Labor-Management 
Standards,  Laibor. 
ACnoH:  Noticse  of  Redesignation  of 
Titles  and  Reassignment  of  Duties. 

SUilMARv:  This  Document  announces 
redesigjuitioas  and  reassignmeats 
involving  tbeadainistration  of  the 
requirements-of  tha  Staodardx  of 
Conduct  for  Federal  Sector  Labor 


Organizations,  5  U.S,C  712a  29  CFR 
Parts  207-20a  which  resulted  from  a 
realignment  and  reorganization  of  the 
administering  agency. 

FOR  FURTHER  MFORMATIOM  CONTACT: 

Kay  Oshei,  Chief.  Division  of 
Interpretations  and  Standards,  Office  of 
Standards.  Technical  Assistance  and 
Disclosure,  Office  of  Labor-Management 
Standards,  E)epartment  of  Labor. 
Washington.  D.C.  20210,  telephone  202- 
523-7373. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Secretary  of  Labor's  Order  3-84. 
dated  May  3, 1984.  49  FR  20578,  the 
agency  which  has  as  one  of  its  functions 
the  administration  of  the  Standards  of 
Conduct  for  Federal  Sector  Labor 
Organizations.  5  U.S.C.  7120,  29  CFR 
Parts  207-209.  has  been  redesignated  as 
the  Office  of  Labor-Management 
Standards  (OLMS).  headed  by  an 
Assistant  Secretary  for  Labor- 
Management  Standards.  The  previous 
title  of  the  official  responsible  for 
administering  the  Standards  of  Conduct 
was  the  Assistant  Secretary  for  Labor- 
Management  Relations,  head  of  the 
Labor-Management  Services 
Administration  (LMSA).  Other  positions 
within  LMSA  which  had  responsibility 
for  Standards  of  Conduct  matters  but 
which  no  longer  exist  are  the  Director  of 
the  Office  of  Labor-Management 
Standards  Enforcement  (LMSA)  and  the 
Regional  Administrators  of  LMSA 
Consequently,  the  duties  of  the 
Assistant  Secretary  for  Labor- 
Management  Relations  set  forth  in  the 
regulaUons.  29  CFR  Parts  207-209,  shall 
be  carried  out  by  the  Assistant 
Secretary  for  Labor-Management 
Standards.  The  duties  of  the  Regional 
Administrators,  LMSA  set  forth  in  the 
regulations  shall  be  carried  out  by  the 
Area  Administrators,  OLMS.  The  duties 
of  the  Director.  LMSE  set  forth  in  the 
regulations  in  connection  with  enforcing 
the  standards  relating  to  trusteeships 
and  the  election  and  removal  of  officers, 
29  CFR  208.26-20a30,  shall  be  carried 
out  by  the  Director.  Office  of  Elections, 
Trusteeships,  and  International  Union 
Audits.  OLMS.  The  other  enforcement 
duties  of  the  Director.  LMSE  set  forth  in 
the  regulations  shall  be  carried  out  by 
the  Area  Administrators.  OLMS. 

Signed  at  Washington,  D.C  this  7th  day  of 
September.  1984. 

RonaM ).  St  Cyi. 

Acting  Assistant  Secretary  for  Labor- 
Managemmrt  Sbmdarrfs. 

fPR  Due  a4-2470t  PILa^S-tr-M:  a-45  amt 


Federal  R,gurtef  /  Vol.  49.  No.  182  /  Tuesday.  September  18.  1W«  /  NoHcet 


96S77 


Employment  and  Training 
Administration 

[TA-W-15,  344] 

Audiofidelity  Enterprises, 
Incorporated,  Rahway,  NJ; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  31, 1984  in  response  to 
a  wprker  petition  received  on  May  23, 
1984  which  was  filed  on  behalf  of 
workers  at  Audiofidelity  Enterprises, 
Inccrporated,  Rahway,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  10th  day  of 
September  1984. 

Marvin  M.  Foolcs, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  84-24e»l  Filed  »-17-84:  8:44  ami 
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Unwrought  Copper;  industry  Study 
Report 

On  July  16, 1984,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  increased  imports  of  unwrought 
copper  products  are  a  substantial  cause 
of  serious  injury  to  the  domestic 
industry  for  purposes  of  the  import  relief 
provisions  of  the  Trade  Act  of  1974  [49 
FR  30040). 

Section  224  of  the  Trade  Act  directs 
the  Secretary  of  Labor  to  initiate  an 
industry  study  whenever  ITC  begins  an 
investigation  under  the  import  rehef 
provisions  of  the  Act.  The  purpose  of  the 
study  is  to  determine  the  number  of 
workers  in  the  domestic  industry 
petitioning  for  relief  who  have  been  or 
are  likely  to  be  certified  as  eligible  for 
adjustment  assistance,  and  the  extent  to 
which  existing  programs  can  facilitate 
the  adjustment  of  such  workers  to 
import  competition.  The  Secretary  is 
required  to  make  a  report  of  this  study 
to  the  President  and  also  make  the 
report  public  (with  the  exception  of 
information  which  the  Secretary 
determines  to  be  confidential). 

The  U.S.  Department  of  Labor  has 
concluded  its  report  on  unwrought 
copper  products.  The  report  found  as 
follows: 

1.  The  Department  of  Labor  (DOL)  has 
received  and  processed  126  petitions  for 
trade  adjustment  assistance  involving 
workers  in  the  copper  industry  since 
April  3. 1975,  the  effective  date  of  the 


adjustment  assistance  program, 
including  65  received  during  the  July 
1978-June  1984  period.  Sixty  petitions 
were  certified  covering  16,873  workers, 
and  66  petitions  were  denied, 
terminated  or  withdrawn.  An  additional 
two  petitions  covering  industry  workers 
were  in  process  as  of  the  report  date. 
As  of  March  31, 1984,  DOL  had  paid 
$53,786,080  in  trade  readjustment 
aUowances  (TRA)  to  15,937  workers 
formerly  employed  in  plants  producing 
copper  products.  Workers  certified 
during  1978-1983  were  paid  $3,107,469. 
Job  search  allowances  of  $190,824  were 
paid  to  1,123  industry  workers,  job 
relocation  allowances  of  $547,082  were 
paid  to  772  industry  workers,  and  2,700 
workers  entered  training  as  of  March  31 
1984. 

2.  Average  employment  of  production 
and  related  workers  in  the  unwrought 
copper  industry  declined  steadily  from 
1981  through  1983.  Permanent 
employment  levels  are  expected  to 
continue  declining  during  1984-1985. 
Industrywide  temporary  layoffs  are  also 
expected. 

3.  Unemployment  rates  for  13  of  22 
areas  with  facilities  producing 
unwrought  copper  were  above  the 
national  unemployment  rate  of  7.6 
percent  (unadjusted)  for  April  1984. 
Reemployment  prospects  for  present 
and  potentially  separated  workers  in  the 
industry  appear  to  be  poor-to-fair. 

4.  A  total  of  $29.7  million  is  available 
in  Fiscal  Year  1984  to  provide  training, 
job  search  and  relocation  allowances  to 
eligible  unwrought  copper  workers  as 
well  as  all  other  eligible  workers  of 
industries  adversely  affected  by  import 
competition  under  the  trade  adjustment 
assistance  program.  Funding  for  Fiscal 
Year  1985  is  expected  to  be  continued  at 
about  Fiscal  Year  1984  levels  and  will  be 
provided  from  both  Title  III  funds  of  the 
Job  Training  Partnership  Act  (JTPA)  and 
discretionary  funds  available  to  the 
Secretary. 

All  worker  trade  adjustment 
assistance  program  benefits  and 
allowances,  including  TRA  which  are 
entitlements  funded  separately  from  the 
Federal  Unemployment  Benefit  and 
Allowances  (FUBA)  account,  will  expire 
on  September  30, 1985,  unless  the 
legislative  authority  is  extended. 
Dislocated  workers,  including  import 
impacted  workers,  should  benefit  from 
$427.2  million  which  has  been  set  aside 
for  the  administration  and  delivery  by 
the  States  of  dislocated  worker  benefits 
under  Title  III  of  JTPA  for  the  October 
1983-June  30. 1985  period,  and  an 
additional  $223.0  million  requested  for 
the  July  1, 1985-June  30, 1986  period. 

Copies  of  the  Department  report 
containing  nonconfidential  information 


developed  in  the  course  of  the  6-month 
investigation  may  be  purchased  by 
contacting  Larry  Ludwig.  OfFjce  of  Trade 
Adjustment  Assistance,  U.S. 
Department  of  Labor,  601  D  Street,  fJfW.. 
Room  8020.  Washington.  D.C  20213 
(phone  202-376-7183). 

Signed  at  Washington,  D.C.  this  4th  day  of 
September  1984. 

Patrick  J.  O'KMfe. 

Deputy  Assistant  Secretary  of  Labor. 

ins  Doe  H  atWI  PIM  t-lT-e*:  »««  ami 


Federal-State  Unemployment 
Compensation  Program;  New 
Extended  Benefit  Period  In  Puerto 
Rico 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
Puerto  Rico,  effective  on  September  9, 
1984. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  Extended 
Benefit  Program  takes  effect  during 
periods  of  high  unemployment  in  a 
State,  to  furnish  up  to  13  weeks  of 
extended  unemployment  benefits  to 
eligible  individuals  who  have  exhausted 
their  rights  to  regular  unemployment 
benefits  under  permanent  State  and 
Federal  unemployment  compensation 
laws.  The  Act  is  implemented  by  State 
unemployment  compensation  laws  and 
by  Part  615  of  Title  20  of  the  Code  of 
Federal  Regulation  (20  CFR  Part  615). 

In  accordance  %vith  section  203(d)  of 
the  Act,  each  State  unemployment 
compensation  law  provides  that  there  is 
a  State  "on"  indicator  in  the  State  for  a 
week  if  the  head  of  the  State 
employment  security  agency  determines 
that,  for  the  period  consisting  of  that 
week  and  the  immediately  preceding  12 
weeks,  the  rate  of  insured  employment 
under  the  State  unemployment 
compensation  law  equalled  or  exceeded 
the  State  trigger  rate.  The  Extended 
Benefit  Period  actually  begins  with  the 
third  week  following  the  week  for  which 
there  is  an  "on"  indicator.  A  benefit 
period  will  be  in  effect  for  a  minimum  of 
13  consecutive  weeks,  and  will  end  the 
third  week  after  there  is  an  "off 
indicator. 

Determinadon  of  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
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unemployment  in  the  State,  for  the 
period  consisting  of  the  week  ending  on 
August  25, 1984,  and  the  immediately 
preceding  12  weeks,  rose  to  a  point  that 
equals  or  exceeds  the  State  trigger  rate, 
8o  that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  commenced  in  the  State  with  the 
week  beginning  on  September  9, 1964. 

Information  for  Claimants 

The  duration  of  extended  benefits 
payable  in  the  new  Extended  Benefit 
Period,  and  the  terms  and  conditions  on 
which  they  are  payable,  are  governed  by 
the  Act  and  the  Slate  unemployment 
compensation  law.  The  State 
employment  security  agency  will  furnish 
a  written  notice  of  potential  entitlement 
to  extended  benefits  to  each  individual 
who  has  established  a  benefit  year  in 
the  State  that  will  expire  after  the  new 
Extended  Benefit  Period  begins,  and 
who  has  exhausted  all  rights  under  the 
State  unemployment  compensation  law 
to  regular  benefits  before  the  beginning 
of  the  new  Extended  Benefit  Period.  20 
CFR  615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period,  including  exhaustion  by 
reason  of  the  expiration  of  the 
individual's  benefit  year.  20  CFR 
615.13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  employment  service  office 
or  unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  D.C..  on  September 
12,  1984. 

Patrick  |.  O'Keefe. 

Deputy  Assistant  Secretary  for  Employment 
and  Training. 

|FR  Doc-  84-24690  Filed  9-17-84.  8:45  am| 
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Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance;  Blaw-Knox  Equipment  et 
al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
September  3, 1984-September  7, 1984 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sale  or  production,  or  both,  of 
the  firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  article 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  Increased  imports  did 
not  contribute  importantly  to  workers 
separations  at  the  firm. 

TA-W-15,  334:  Blaw-Knox  Equipment, 

Pittsburg,  PA 
TA-W-15,  327;  Pick  Foundry  Co., 

Tacoma,  WA 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reasons  specified. 

TA-W-15,  367:  National  Steel  Service 
Center,  Inc.,  Boonton,  N] 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-15,  238:  General  Motors  Corp., 
General  Motors  Assembly  Div,. 
Fremont  CA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  2, 

1983. 

TA-W-15,  306:  Kaiser  Steel  Corp.,  Raton 
Coal  Properties.  Raton.  NM 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  March  7, 

1983  and  before  September  30, 1983. 

TA-W-15,  373:  Levi  Strauss  &  Co., 
Ramer,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1984. 

TA-W-15,  369:  Ralston  Purina  Co..  Van 
Camp  Seafood  Div.,  San  Diego.  CA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1. 
1983. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  September  3. 
1984-September  7, 1984.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
Washington,  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  September  11, 1984. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  84-24693  Filed  »-I7-84:  8  4!)  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Developmental  Biology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Developmental  , 
Biology. 

Date  and  lime:  October  4.  5,  6, 1984, 
starting  at  9:00  A.M.,  to  5:00  P.M. 

Place:  Room  338.  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington, 
D.C.  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Donald  E.  Fosket. 
Program  Director.  Developmental  Biology 
Program.  Room  332-H,  National  Science 
Foundation,  Washington,  D.C.  20550. 
telephone  202/357-7989. 

Purpose  of  advisory  panel:  To  provide 
advice  and  recommendations  concerning 
support  of  research  in  developmental  biology. 

Agenda 

To  review  and  evaluate  research  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552(c). 
Government  in  the  Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisions  of  section  10(d) 
of  Pub.  L.  92-463.  The  Committee 
Management  Officer  was  delegated  the 
authority  to  make  determinations  by  the 
Director,  NSF  July  6,  1979. 
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Dated:  September  13. 1984. 
M.  Rebecca  Winkler. 

Commiitee  Management  Coordinator. 

|FR  Dot  84-24638  Filed  »-17-S4.  8:45  8m| 
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Advisory  Panel  for  Ecology;  Meeting 

In  accordance  with  the  Federal 
Advisorj'  Committee  Act,  as  amended, 
Pub.  L.  92^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  EcoloRy. 

Date  and  time:  October  4  4  5.  1984 — 8:30 
am  to  5:00  p.m.  each  day. 

Place:  Room  1141.  National  Science 
Foundation.  1800  G  St.  NW.,  Washington 
D.C.  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Patrick  W.  Flanagan, 
Program  Dirprtor.  Ecology  (202)  357-9734, 
Room  lUO.  N'ltjonal  Science  Foundation, 
Washington.  UC.  20550. 

Purpuse  of  panel:  To  provide  advice  and 
recommendations  concerning  support  of 
research  in  ecology. 

Agenda 

Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552b(c), 
Government  in  the  Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisions  of  section  10(d) 
of  Pub.  L.  92^63.  The  Committee 
Management  Officer  was  delegated  the 
authority  to  make  determinations  by  the 
Director,  NSF,  on  July  6, 1979. 

Dated:  September  13.  1984. 
M.  Rebecca  Winkler, 

Comni/ttee  Management  Coordinator. 

IFB  Die  84-24640  Filed  9-17-84:  at4S  ami 
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Advisory  Panel  for  Ecosystem  Studies; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-163,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Ecosystem 
Studies. 

Date  and  time:  October  4  4  5,  1984 — 8:30 
a.m.  to  5.00  p.m.  each  day. 


Place:  Room  1224.  National  Science 
Foundation.  1800  G  St..  NW..  Washington. 
DC.  20550. 

Type  of  Meeting:  Closed. 

Contact  person:  Dr.  James  R.  Gosz,  Prt)gram 
Director,  Ecosystem  Studies  (202)  357-9596, 
Room  1140,  National  Science  Foundation, 
Washington,  D.C.  20550. 

I^urpose  of  Panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  ecosystem  studies 

Agenda 

Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  wnhin 
exemptions  (4)  and  (fi)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisions  of  section  10(d) 
of  Pub.  L  92-463.  The  Committee 
Management  Officer  was  delegated  the 
authority  to  make  such  determinations 
by  the  Director,  NSF,  on  July  6,  1979. 

Dated:  September  13.  1984 
M.  Rebecca  Winkler, 
Commiitee  Management  Coordinator. 

IFR  Doc  84-246JS  Filed  9-17-84  8.4S  •m) 
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Committee  on  Equal  Opportunities  In 
Science  and  Technology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub,  L.  92-463, 
the  .Nationul  Science  Foundation 
announces  the  following  meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Technology. 

Place:  Rm.  540.  .National  Science 
Foundation.  1800  G  Street.  NW.,  Washington. 
D.C.  20550. 

Dates:  Thursdav  and  Friday.  October  4-5. 
1984. 

Time,  Thursday,  9-5  p.m..  Friday.  9-3  p.m 

Type  of  meeting:  Optn. 

Contact  person:  Ms.  jane  Stu»sman. 
Executive  Secretary  of  the  Committee, 
National  Science  Foundation,  Rm.  425.  1800  G 
Street.  NW.,  Washington,  D  C.  20550 
Telephone:  202/357-9418- 

Purpose  of  committee:  To  provide  advice  to 
the  Foundation  on  policies  and  activiues  of 
the  Foundation  to  encourage  full  participation 
of  women,  minorities,  the  handicapped  and 
other  groups  currently  underrepresented  in 
scientific,  engineering,  professional  and 
technical  fields. 


Summary  minutes:  May  be  obtained  from 
the  contact  person  at  the  above  stated 

riddresses. 

Agenda 

To  review  progress  by  the  two 
subcommittees  of  the  NSF  Committee  on 
Equal  Opportunities  in  Science  and 
Technology  and  to  meet  with  the  Director 
and  other  NSF  staff. 

Dated:  September  13, 1984. 
M.  Rebecca  Winkler. 
Committee  Management  Coordinator. 

(FR  Doc  84-24641  Filed  a-17-«4:  8:45  anil 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  50-13] 

Bat>cock  a  Wilcox  Company;  Notice  of 
Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License 

The  U.S.  Nuclear  Regulatorj' 
Commission  (Commission)  is 
considering  issuance  of  Orders 
authorizing  Babcock  &  Wilcox  Company 
[licensee)  to  dispose  of  the  component 
parts  of  the  research  reactor  in  their 
possession,  in  accordance  with  the 
licensee's  application  dated  August  7, 
1984,  and  terminating  the  Facility 
Operating  License  No.  CX-10. 

The  first  of  these  would  be  issued 
following  the  Commission's  review  and 
approval  of  the  hcensee's  detailed  plan 
for  decontamination  of  the  facility  and 
disposal  of  the  radioactive  components, 
or  some  alternate  disposition  plan  for 
the  facility.  TTiis  Order  would  authorize 
implementation  of  the  approved  plan. 
Following  completion  of  the  authorized 
activities  and  verification  by  the 
Commission  that  acceptable  radioactive 
contamination  levels  have  been 
achieved,  the  Commission  would  issue  a 
second  Order  terminating  the  facility 
license  and  any  further  NRC  jurisdiction 
over  the  facility.  Prior  to  issuance  of 
each  Order,  the  Commission  will  have 
made  the  findings  required  by  the 
Atomic  Enftrgy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations. 

By  October  18,  1984.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
lo  issuance  of  either  or  both  of  the 
subject  Orders  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
may  file  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
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"Rule*  of  Practice  Ear  Domestic 
Licensiag  PcocccdiagB"  in  10  CFR  Part  2. 
If  a  request  for  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  Order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  Order  which  may  be 
entered  on  the  petitioner's  interest.  The 
petition  should  also  identify  the  specific 
aspectfs)  of  the  subject  matter  of  the 
proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first  pre- 
hearing conference  schedule  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
ktigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  actions  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  Order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 


the  Secretary  of  the  Commission,  United 
States  Nucleat  Regulatory  Commisaion. 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commissions  Public 
Docnment  Room,  1717  H  Street,  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telepkone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-e7(»).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Cecil  O. 
Thomas:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (Babcock  ft  Wilcox  Company); 
and  (publication  date  and  page  number 
of  this  Federal  Register  notice).  A  copy 
of  the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555.  and  to  T.  D.  Corkran.  Esq. 
Contract  Research  Division,  Babcock  & 
Wilcox  Company,  1562  Beeson  Street. 
Alliance,  Ohio  44601. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  be  entertained  absent  a 
determination  by  the  Commission,  the 
presiding  officer  or  the  Atomic  Safety 
and  Licensing  Board  designated  to  rule 
on  the  petition  and/or  request,  that  the 
petitioner  has  made  a  substantial 
showing  of  good  cause  for  the  granting 
of  a  late  petition  and/or  request.  That 
determination  will  be  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  August  7, 1984,  which  is  available 
for  public  inspection  at  the 
Conamission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 

Dated  at  Bethesda,  Maryland,  this  11th  day 
of  September  1984. 

For  the  .Nuclear  Regulatory  Commission. 

Cecil  O.  Thomas.     ' 

Chief.  Standardization  and  Special  Projects 
Branch,  Division  of  Licensing. 
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Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation. 


taking  into  account  additionet  neetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  August  21, 1984  (49 
¥R  33187).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk(*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
October  1985  ACRS  full  Committee 
meeting  can  by  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone  202/634-3267.  ATTN: 
Barbara  )o  White)  between  8:15  a.m. 
and  5:00  p.m..  Eastern  Time. 

ACRS  Subcc»uaittee  Meetings 

GESSAR  II  September  20  and  21. 
1984.  Los  Angeles.  C/4— POSTPONED. 

Fire  Protection.  September  26, 1984, 
Washington,  DC.  The  Subcommittee  will 
review  the  actuation  of  fire  protection 
systems  and  the  effect  on  various  safety 
systems  throughout  nuclear  plants. 

Reactor  Radiological  Effects. 
September  27  and  28, 1984,  Washington, 
DC.  On  Thursday,  the  Subcommittee 
will  (1)  continue  its  discussion  of  NRC 
Staff  proposed  amendments  to  10  CFR 
Part  20  to  specify  residual  radioactive 
contamination  limits,  and  (2)  be  briefed 
by  and  hold  discussions  with  the  NRC 
Staff  on  the  status  of  the  following 
Generic  Safety  Issues:  Radiation 
Protection  Plans.  Reactor  Coolant 
Activity  Limits  for  Operating  Reactors, 
Control  Room  Habitability,  Iodine 
Spiking,  and  Radiation  Source  ControL 
On  Friday,  the  Subcommittee  will  be 
briefed  by  and  hold  discussions  with  (1) 
the  NRC  Staff  on  its  evaluation  of  TMI-2 
cleanup  endpoint  alternatives,  and  (2) 
DOE  on  its  systematic  approach 
regarding  reactor  safety  and  radiation 
protection  research. 

Reactor  Operations,  October  9, 1984, 
Washington,  DC.  The  Subcommittee  will 
review  the  NRC  Staff  recent  experiences 
at  operating  nuclear  power  plants. 

Combined  Reliability  and 
Probabilistic  A  ssesament/Limerick. 
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October  9  and  10, 1984.  Washington.  DC. 
The  Subcommittees  will  begin  their 
review  of  the  probabilistic  risk 
assessment  (PRA)  for  the  Limerick  plant 
and  to  complete  its  review  of  the 
Standard  Review  Plan  items  outstanding 
on  the  Limerick  operating  license  (OL) 
review. 

Human  Factors.  October  10.  1984. 
Washington.  DC.  The  Subcommittee  will 
explore  experience  levels  or  reactor 
operators,  especially  at  new  plants 
scheduled  to  come  on  line.  Updates  on 
other  activities  such  as  training  and 
qualifications  package  and  the  Human 
Factors  Program  Plan  may  be 
appropriaie. 

Emergency  Core  Cooling  Systems, 
October  16  and  17.  1984,  Washington, 
DC.  The  Subcommittee  will  continue  its 
review  cf  the  joint  NRC/Babcock  and 
Wilcox  Owners  Group/B&W/EPRI 
integral  test  program. 

Combined  CESSAR  II/Reliahility  and 
Probabilistic  Assessment.  October  18 
and  19, 1984,  location  to  be  determined. 
-This  will  be  the  first  in  a  series  of 
meetings  to  review  the  General  Electric 
Standard  Safety  Analysis  Report  to 
extent  the  Final  Design  Approval  so  that 
it  will  be  applicable  to  future  plants.  The 
discussions  on  October  18  will  focus  on 
deterministic/SRP  type  issues.  The 
discussions  on  October  19  will  focus  on 
the  GESSAR  II  treatment  of  severe 
accidents  and  the  Probabilistic  Risk 
Assessment  performed  in  connection 
with  the  GESSAR  II  design. 

Braidwood  Station.  Date  to  be 
determined  (October/November), 
Washington,  DC.  The  Subcommittee  will 
continue  to  review  the  application  for  an 
operating  license  for  the  Braidwood 
Plant. 

Combined  Reactor  Operations/ 
Reliability  and  Probabilisitic 
Assessment.  November  14  1984, 
Washington,  DC.  The  Subcommittees 
will  discuss  current  status  of  the  work 
related  to  steam  generator  overfill. 

Emergency  Core  Cooling  Systems. 
November  28, 1984,  Washington,  DC. 
The  Subcommittee  will  discuss  (1)  the 
Yankee  Atomic  Electric  request  for  an 
exemption  to  Appendix  K  to  10  CFR 
50.46  and  (2)  analysis  work  performed 
as  part  of  the  ATWS  resolution  effort. 

Decay  Heat  Removal  Systems. 
November  29,  1984  (tentative), 
Washington.  DC.  The  Subcommittee  will 
continue  the  review  of  the  NRC  Staff 
effort  to  resolve  USl  A-45.  "Shutdown 
Decay  Heat  Removal  Requirements." 

.^ir  Systems,  November  29  and  30. 
1984,  Washington,  DC.  The 
Subcommittee  will  review  the  report  to 
the  NRC  Working  Group  on  Control 
Room  Habitability. 


Metal  Components,  Date  to  be 
determined  (November),  Washington, 
DC.  The  Subcommittee  will  review  draft 
report  on  pipe  break,  pipe  crack 
implementation  document  (NUREG- 
0313.  Rev.  2).  proposed  PTS  Rule,  and 
degraded  bolting. 

Westinghouse  Water  Reactors.  Date 
to  be  determined  (Novepiber.  tentative). 
Washington,  DC.  The  Subcommittee  will 
begin  its  review  of  the  Westinghouse 
Advanced  Pressurized  Water  Reactor 
for  Preliminary  Design  Approval. 

Hope  Creek  Generating  Station  Unit 
1.  Date  to  be  determined  (November/ 
December),  Salem  County.  Nj.  The 
Subcommittee  will  discuss  certain 
df'sign  (hunpes  and  modification  for  the 
Hope  Creek  Generating  Station. 

Seismic  Design  of  Piping,  Date  to  be 
determined  (November/December), 
Washington,  DC.  The  Subcommittee  will 
review  draft  reports  issued  by  the  NRC 
Piping  Review  Committee  onDynamic 
Loads  and  Load  Combinations  and 
Seismic  Design  requirements  of  piping. 

Combined  CESSAR  11 /Reliability  and 
Probabilistic  Assessment.  December  4 
and  5,  1984,  location  to  be  determined. 
This  will  be  the  second  in  a  series  of 
meetings  to  review  the  General  Electric 
Standard  Safety  AnaKsis  Report  to 
extend  the  Final  Design  Approval  so 
that  it  will  be  applicable  to  future  plants. 
The  meeting  will  focus  on  the  GESS.\R 
II  treatment  of  severe  accidents  and  the 
Probabilistic  Risk  Assessment 
performed  in  connection  with  the 
GESSAR  II  design.  External  events  will 
be  considered. 

Safeguards  and  Security.  December 
12. 1984.  Washington.  DC.' The 
Subcommittee  will  review  design 
features  for  protection  against  sabotage 
at  commercial  nuclear  power  reactors, 
to  explore  the  potential  consequences  of 
successful  sabotage  at  nonpower 
reactors,  and  to  hear  how  the  .NRC  Staff 
reviews  and  evaluates  licensees' 
security  plans. 

Electrical  Systems.  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  discuss 
Westinghouse  Advanced  Pressurized 
Water  Reactor  Integrated  Control  and 
Protection  System. 

Palo  Verde  Nuclear  Generating 
Station,  Date  to  be  determined. 
Maricopa  County,  AZ.  The 
Subcommittee  will  review  the  final 
reports  for  various  construction 
deficiencies  and  the  results  of  the 
preoperational  testing  as  requested  in 
ACRS  letter  dated  December  15.  1981. 

Electric  Systems.  Date  to  be 
determined,  Washington.  DC.  The 
Subcommittee  will  discuss  the  recent 
plant  experience  with  the  loss  of  AC 
power. 


ACRS  Full  Committee  Meeting 

October  11-13,  1984:  Items  are 
tentatively  scheduled. 

*A.  Consideration  of  Class  9 
Accidents — Discuss  ACRS  comments 
regarding  the  frequency  and  severity  of 
nuclear  power  plant  accidents  that 
involve  severe  core  damage. 

*B.  Backfitting  of  Nuclear  Power 
Plants — Discuss  proposed  NRC 
procedures  for  backfitting  nuclear  power 
plants. 

*C.  BIVR  Pipe  Cracks — Discuss 
proposed  NRC  procedures  (NUREG- 
0313.  Rev.  2)  regarding  inspection  and 
repair  of  primary  coolant  system  pipe 
cracking  in  boiling  water  reactors. 

*D.  Qualifications  of  Nuclear  Power 
Plant  Personnel — Discuss  proposed 
ACRS  comments  regarding  requirements 
for  operating  experience  of  nuclear 
power  plant  operators. 

*E.  Pressurized  Thermal  Shock  — 
Discuss  results  of  research  applicable  to 
this  matter  and  proposed  .NRC  rule  (10 
CFR  Part  50)  regarding  this  topic. 

*F.  Operating  Experiences  at  Nuclear 
Facilities — The  members  will  hear  and 
discuss  reports  by  representatives  of  the 
NRC  Staff  regarding  recent  abnormal 
events  and  incidents  at  nuclear 
facilities. 

*G.  Unresolved  Safety  Issues — 
Discuss  ACRS  comments  regarding 
evaluation  of  generic  safety  and  their 
selection  as  USI's. 

*H.  ACRS  Subcommittee  Activities — 
The  members  will  hear  and  discuss 
reports  of  assigned  ACRS  subcommittee 
activities  regarding  nuclear  power  plant 
safety  including  such  items  as  quality 
assurance  in  design  and  construction  of 
nuclear  power  plants,  potential  system 
interactions  of  fire  protection  systems. 
PRA  evaluation  of  nuclear  power  plants. 
BWR  pipe  cracking,  maintenance 
practices  at  foreign  nuclear  facilities. 
and  shutdown  decay  heat  removal 
provisions  in  foreign  nuclear  power 
plants. 

•L  Future  ACRS  Activities— The 
members  will  discuss  anticipated  ACRS 
subcommitte  activities  and  items 
proposed  for  consideration  by  the  full 
committee  including  preparation  of  the 
ACRS  annual  report  to  the  U.S. 
Congress  regarding  the  NRC  Safety 
Research  Program  and  the  anticipated 
scope  and  nature  of  long-range 
committee  activities. 

November  1-3, 1984 — Agenda  to  be 

announced. 
December  13-15,  1984 — Agenda  to  be 

announced. 
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Dated  S*i>>«uibKr  \2. 1804. 
lohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
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Draft  Ragulatory  Guida;  Iss4janc«, 
AvailabHIty 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  vahie/tmpact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commissioo's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problen^ 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  SG  301-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Standard  Format  and 
Content  Guide  for  Access  Authorization 
Plans  for  Nuclear  Power  Plants"  and  is 
intended  for  Division  5.  "Materials  and 
Plant  Protection."  It  is  being  developed 
to  describe  the  standard  format  and 
content  of  information  required  in  the 
access  authorization  plan  submitted  as 
part  of  an  application  for  a  license  to 
operate  a  nuclear  power  plant. 

This  draft  guide  and  the  associate 
value/ impact  statem«it  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/lhipact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
to  the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention; 
Docketing  and  Service  Branch,  by 
November  15. 1984. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  mdusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  piiUiBhad  guides  are  encouraged  at 
any  time. 


Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Docannenl  Room,  1717  H  Street  NW.. 
Washington.  DC  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  fulure  draft  guides  m  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC.  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Ddtetl  Ht  Silver  Spring.  Maryland  this  11th 
day  of  September  1984. 

Fof  the  Nuclear  Regulatoi^  Commission. 
Frank  P.  Gillespie, 

Director.  Division  of  Risk  Analysis  and 
Operations.  Office  of  Nuclear  Regulatory 
Research. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  14153;  812-5«32| 

Vanguard  Special  Tax-Advantaged 
Retirement  Fund,  Inc.  et  al.; 
Application  tor  Order  Exempting 
Applications  and  Approving  Certain 
Affiliated  Transactions 

September  12, 1984. 

Notice  is  hereby  given  that  The 
WeUington  Fund,  Inc..  Windsor  Fund, 
Inc..  Ivest  Fund.  Inc.,  Gemini  Fund.  Inc., 
Explorer  Fund,  Inc.,  W.L  Morgan 
Growth  Fund,  Inc.,  Wellesley  Income 
Fund.  Inc.,  Vanguard  Fixed  Income 
Securities  Fund,  Inc..  Vanguard  Money 
Market  Trust.  Qualified  Dividend 
Portfolio  I.  Inc.,  Qualified  Dividend 
Portfolio  II,  lac.  Vanguard  Index  Trust, 
Vanguard  Municipal  Bond  Fund,  Inc., 
Trustees'  Commingled  Equity  Fund,  Inc.. 
Vanguard  Qualified  Dividend  Portfolio 
HI,  Inc.  (the  "Funds"),  Vanguard  Special 
Tax-Advantaged  Retirement  Fund  (the 
"Retirement  Fund  "),  and  The  Vanguard 
Group,  Inc.  (together  with  the  Funds  and 
the  Retirement  Fund,  "Applicants '), 
1300  Morns  Drive.  P.O.  Box  876,  Valley 
Forge.  Pennsylvania,  19482,  filed  an 
application  on  )uly  11. 1983,  and 
amendments  thereto  on  January  19,  and 
August  17, 1984.  for  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Acf ')  exenapting  Applicants  from  the 
provisions  of  Section  12(d)(1)  of  the  Act. 


and  pursuant  to  section  17(d)  of  the  Act 
and  Rule  17d-l  thereunder  to  permit 
Applicants  to  establish  and  operate  the 
Vanguard  Special  Tax-Advantaged 
Retirement  Fund  as  herehiafter 
described.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  rules  thereunder  for  applicable 
authority. 

The  Funds  are  registered  diversified, 
management  investment  companies, 
each  a  no-load,  open-end  fund,  except 
for  Gemini  Fund,  Inc.  The  Vanguard 
Group,  Inc.  ("Vanguard  Group"),  a 
wholly  and  jointly  owned  subsidiary  of 
the  Funds,  provides  corporate 
management,  administrative,  transfer 
agency,  and  distribution  services  to  the 
Funds  pursuant  to  an  agreement 
("Agreement")  approved  by 
shareholders  of  each  constituent 
member  of  the  Vanguard  Funds. 
Vanguard  Group  provides  such  services 
on  an  at-cost  basis  to  the  Funds  and 
provides  investment  supervision  to  four 
of  them  on  an  at-cost  basis.  Subject  to 
approval  by  the  Funds,  Vanguard  Group 
may  contract  with  others  to  provide 
similar  services  similar  with  all 
revenues  derived  therefrom  applied  to 
reduce  the  cost  of  the  Funds  to  operate 
Vanguard  Group.  Registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  and  as 
a  transfer  agent  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act"), 
Vanguard  Group  has  two  wholly  owned 
subsidiaries:  Vanguard  Marketing 
Corporation,  a  registered  broker-dealer 
under  the  1934  Act.  and  Vanguard 
Fiduciary  Trust  Company,  a  trust 
company  organized  under  the  Banking 
Code  of  the  Commonwealth  of 
Pennsylvania. 

Vanguard  Group's  operations  have 
been.  Applicants  state,  conducted  in 
accordance  with  the  terms  of  a 
Commission  order  dated  November  3, 
1983  (Investment  Company  Act  Release 
No.  13613),  which  permitted  the  Funds  to 
increase  their  capital  contributions  to 
Vanguard  Group.  The  Board  of  Directors 

of  the  Funds,  the  Board  of  Trustees  of 

the  Retirement  Fund,  and  the  Board  of 
Directors  of  Vanguard  Group  consist 
presently  of  the  same  individuals,  eight 
of  whom  have  no  affiliation  with  the 
Funds  of  Vanguard  Group  other  than  as 
Directors  or  Trustees. 

Applicants  have  registered  the 
Retirement  Fund  as  a  non-diversified, 
open-end  management  investment 
company,  and  propose  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  Retirement  Fund  is  primarily 
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intended  as  a  diversified  investment 
program  for  investors  qualifying  under 
the  tax  deferred  retirement  plan 
provisions  of  the  Interna!  Revenue  Code. 
Its  first  series  will  concentrate  its 
portfolio  investments  in  several 
specified  Funds  (two  common  stock 
funds  a  bond  fund,  and  a  money  market 
fund);  subsequent  series  will  have 
different  portfolio  combinations  in  the 
Funds. 

The  Retirement  Fund  will  enter  into  a 
Special  Servicing  Agreement  ("Special 
Agreement")  with  Vanguard  Group 
whereby  Vanguard  Group  will  provide 
dividend  disbursing,  shareholder 
servicing,  and  transer  agent  service.  Thp 
Retirement  Fund  will  not  be  a  party  to 
the  Agreement  nor  a  member  of  the 
Funds.  Investment  decisions  of  the 
Retirement  Fund  will  be  made  by  its 
Board  of  Trustees;  however,  the 
Declaration  of  Tnwt  authorizes  the 
Board  to  retain  an  investment  adviser, 
provided  an  order  from  the  Commission 
so  authorizing  is  obtained,  and 
shareholder  approval  is  given. 
Applicants  state  there  is  no  present 
intention  for  the  Retirement  Fund  to 
retain  an  investment  adviser. 

Applicants  represent  that  the  Special 
Agreement  provides  that  the  Retirement 
Fund  will  pay  for  services  to  be 
rendered  by  Vanguard  Group  or 
reimburse  Vanguard  Group  for 
payments  for  services  obtained  from 
other  persons  only  to  the  extent  that  the 
aggregate  value  of  such  amount  exceeds 
the  value  of  the  benefits  that  are 
expected  to  inure  to  Vanguard  Group 
and  the  Funds  from  the  operation  of  the 
Retirement  Fund.  Should  the  direct 
financial  benefits  to  the  Funds  and 
Vanguard  Group  exceed  the  aggregate 
of  such  costs  (which  Applicants  expect), 
then  the  Retirement  Fund  will  not  be 
charged  for  the  services.  For  example, 
Applicants  state  that  they  believe  that 
administrative  savings  will  result  from 
maintaining  one  set  of  shareholder 
accounts  in  the  Retirement  Found  and 
one  account  for  the  Retirement  Fund  in 
each  underlying  Fund,  rather  than 
multiple  shareholder  accounts  for  each 
underlying  fund.  Applicants  expect  that 
the  use  of  the  underlying  Funds' 
portfolios  to  manage  the  investment  of 
assets  will  avoid  duplicative  costs  that 
would  arise  from  operating  another 
active  portfolio.  Applicants  also  believe 
that  the  cost  of  distributing  shares  of 
one  retirement  fund  wijl  be  less  than  the 
cost  of  marketing  maltipie  funds  to 
retirement  investors.  Furthermore, 
Appiicania  argae  that  the  Funds  will 
profit  tfaroogh  the  Rctireiaent  Fund's 
operations  as  a  catutt  of  lower  advisory 
fee  rates  bjr  virtac  «<  declining  fee 


schedules,  and  other  benefkial 
economies  of  scale.  Applicai^s  believe 
the  above  stated  and  other  benefits  will 
be  substantial  and  will  serva  to  reduce 
or  ehaiiiiate  costs  incurred  to  operate 
the  Retirement  Fund.  Applicants  have 
agreed  to  have  the  Retirement  Fund's 
Board  of  Trustees  (the  common  board 
also  serving  all  the  FoAds)  momtor  the 
experience  of  the  Retirement  Ftind  for 
the  first  two  fiscal  years  of  its  existence 
to  determine  whether  the  cost  savings 
experienced  by  the  Other  Vanguard 
Funds  and  the  Retirement  Fund  from 
operation  of  the  Retirement  Fund  as  a 
fund  holding  company  is  as  anticipated. 
Should  the  Board  conclude  that 
operation  of  the  Retirement  Fund  does 
not  result  in  economic  benefits  to  all 
shareholders.  Apphcants  have 
undertaken  to  so  notify  the  Commission. 
Other  advantages  cited  by  Applicants  to 
support  its  proposal  include  the 
convenience  and  economy  of  obtainmg 
a  diversified  investment  vehicle  suitable 
for  retirement  savings,  since  many 
potential  shareholders  in  the  Fund  could 
not  economically  maintain  an  account  in 
several  individual  Funds. 

Applicants  note  that  section  12(d)(1) 
of  the  Act  is  intended  to  prevent  the 
duplicative  costs  and  other-adverse 
consequences  to  investors  incident  to 
the  pyramiding  of  investment 
companies.  Applicants  submit  that  their 
proposal  is  structured  so  as  to  eliminate 
the  negative  aspects  of  fund  holding 
companies.  For  example,  with  respect  to 
duplicative  and  excessive  costs  and  fees 
to  investors,  Apphcants  point  out  that 
since  both  the  Retirement  Fund  and  the 
underlying  Funds  are  no-load  funds, 
duplicabve  sales  charges  will  not  occur. 
In  addition.  Applicants  state  that 
duplicative  advisory  fees  caused  by 
investment  company  layering  will  not  be 
present  here  because  the  Retirement 
Fund  does  not  intend  to  pay  any 
advisory  fee  other  than  fees  charged  by 
the  underlying  Funds.  Section  12(d)(1) 
was  also  intended  to  preclude  excessive 
and  duplicative  administrative 
expenses.  Applicants  argue  that  the 
administrative  costs  of  the  Retirement 
Fund  under  the  Special  Agreement  will 
be.  at  most,  nominal  and  will  be  fully 
off-set  by  other  economic  benefits  to 
shareholders. 

Applicants  further  note  that  another 
concern  of  section  12(d)(1)  was  the 
adusive  control  problems  resulting  from 
the  concentration  of  voting  power  in  a 
fund  holding  company  or  from  the  threat 
of  large-scale  redemptions  by  the  fund 
holding  company.  To  prevent  the  former 
problem.  Applicants  have  consented  to 
the  voting  provisions  of  section 
12(d)(1)(E)  of  the  Act.  The  Retirement 


Fund  wiH  vote  its  shares  hi  each  Fund  hi 
proportion  to  the  vote  of  all  other 
shareholders  in  Aet  Fund.  As  for  the 
threat  of  large-scale  redemptions. 
Applicants  have  agreed  that  the 
Retirement  Fund  will  not  acquire  more 
than  ten  percent  of  the  shares  of  any  one 
underljring  Fnnd. 

To  further  lessen  potential  abuses. 
Applicants  have  agreed  to  limit  the 
authority  of  the  Retirement  Funds  to 
shift  assets  among  the  underlying  Fund, 
absent  a  fundamental  policy  change 
requiring  shareholder  approval. 

Applicants  state  that  the  range  of 
assets  allocated  to  each  underlying  Fund 
from  any  series  of  the  Retirement  Fund 
will  not  exceed  25  percent  of  that  series' 
assets.  Each  underlying  Fund  will 
thereby  be  assured.  Applicants  assert,  of 
a  consistent  pattern  of  investments  of 
the  Retirement  Fund's  assets,  altered 
only  by  such  fundamental  policy 
changes. 

Applicants  submit  that  the  purposes 
and  policies  fairly  intended  by  section 
12(d)(1)  of  the  Act  are  not  appUcable  to 
the  proposed  transaction,  and  that, 
therefore,  this  is  an  appropriate  instance 
for  the  Commission  to  exercise  its 
authority  pursuant  to  section  6(c)  of  the 
Act  to  exempt  Applicants  from  the. 
provisions  of  section  12(d)(1). 

Applicants  are  also  seeking  an  order 
under  section  17(d)  of  the  Act  and  Rule 
17d-l  thereunder  approving  certain 
affiliated  transactions  associated  with 
their  proposal.  The  Special  Agreement. 
Applicants  represent,  permits  the 
Retirement  Fund  to  use  the  "Vanguard  " 
name  provided  the  Special  Agreement 
remains  in  effect  and  the  Retirement 
Fund's  assets  are  invested  solely  in 
shares  of  the  Fuods  (less  monies 
reserved  to  meet  civrent  expenaes  and 
redemptions).  The  Funds  benefit 
Applicants  state,  from  the  infusion  of 
additional  capital.  Proper  use  of  the 
name  "Vanguard"  is  assured  because 
the  investment  performance  of  the 
Retirement  Fund  reflects  the 
achievements  of  the  underlying  Funds 
and  because  Vangoard  Group,  under  the 
Special  Agreement  directs  the  daily 
operations  of  the  Retirement  Fund. 
Simultaneously,  the  Retirement  Fund 
benefits  throagh  marketiag  advantages 
and  identification  with  Vanguard  Group. 

Applicants  represent  (fant  i»  services 
provided  bjr  Vanguard  Cna^  to  the 
Retireouat  Food  wil  avoid  dupbcative 
costs,  and  are  at  a  rala  leas  than  the 
market  rate  for  comparable  services. 
Applicants  submit  that  the  Funds  will 
not  be  (fisadvanlaged  by  the 
aiiang^ment  beeattse  the  Retirement 
Fluid's  aesetv  nveeled  in  the  nidei  lying 
Funds  wiff  rftare- proportionately  in  the 
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costs  of  operating  Vanguard  Group,  and 
that  the  Funds  will  also  benefit  from  the 
greater  economies  of  scale  generated  by 
the  increased  asset  base.  Lastly, 
Applicants  represent  that  sharesholder 
and  account  distribution  expenses  of  the 
selected  Funds  arising  from  sales  to  the 
Retirement  Fund  wHl  be  de  minimis,  so 
the  arrangement  helps  assure  that  the 
investment  of  assets  in  the  Retirement 
Fund  and  then  in  the  underlying  Funds 
will  be  on  a  basis  fair  to  all  parties. 

Applicants  believe  the  proposed 
arrangement  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  no  less  advantageous  to  any 
one  of  the  Applicants  and  that  therefore, 
pursu.i.-!  to  section  17(d)  and  Rule  17d- 
1.  the  Comniission  should  issue  an  order 
approving  the  proposed  arrangement. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  9,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  of  fact  or  law  that  are  disputed. 
to  the  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
the  Commission  will  consider  whether 
to  issue  an  order  granting  the 
application  or.  upon  request  or  on  its 
own  motion,  set  the  application  down 
for  a  hearing.  At  that  lime  the 
Commission  will  consider  whatever 
additional  documentation  Applicants 
may  file  supporting  the  analysis  set  forth 
in  the  application  (such  documentation 
will  be  inserted  into  the  application's 
official  file  maintained  at  the 
Commission  and  made  available  to  the 
public). 

By  the  Commission. 
Shirley  E.  HolUs. 

Acting  Secretary. 

|FR  Doc.  84-24621  Filed  B-17-S4.  g:4S  ami 
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[Release  No.  14155;  811-3417] 

The  Chesapeake  Money  Fund; 
Application  for  an  Order  Declaring 
That  Applicant  Has  Ceased  To  Be  an 
Investment  Company 

September  12, 1984. 

Notice  is  hereby  given  that  The 
Chesapeake  Money  Fund  ("Applicant"), 
4550  Montgomery  Avenue.  Suite  lOOON. 
Bethesda.  Maryland  20814.  registered 


under  the  Investment  Company  Act  of 
1940  ("Act")  as  an  open-end  diversified, 
management  investment  company,  filed 
an  application  on  August  8,  1984,  for  an 
order  of  the  Commission,  pursuant  to 
section  8(f)  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  applicable  provisions  thereof. 

The  application  states  that  Applicant, 
which  registered  under  the  Act  and  filed 
a  registration  statement  pursu>int  to 
section  8(b)  of  the  Act  on  March  16, 
1982.  has  never  made  a  public  offering  of 
its  securities,  has  fewer  than  100 
securityholders  for  purposes  of  section 
3(c)(1)  of  the  Act  and  the  rules 
thereunder,  and  does  not  propose  to 
make  a  public  offering  or  engage  in 
business  of  any  kind.  The  application 
further  states  that  Applicant  does  not 
have  any  securityholders  or  assets,  that 
it  is  not  a  party  to  any  litigation  or 
administrative  proceeding  and  does  not 
intend  to  engage  in  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs.  Finally,  the 
application  represents  that  the 
Applicant  has  been  dissolved  under 
state  law. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  9,  1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unles  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  (he  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hoilia, 

Acting  Secretary. 

|FR  Doc.  84-24688  Filed  9-17-84;  8:45  m\ 
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I  Release  No.  23415;  70-7012] 

Northeast  Utilities  et  al;  Proposed 
Issuance  and  Sate  of  Notes  to  Banks 

September  12.  1984. 

In  the  Matter  of  Northeast  Utilities, 
Western  Massachusetts  Electric  Co.,  174 
Brush  Hill  Avenue.  West  Springfield. 
Massachusetts  01089.  The  Connecticut  Light 
and  Power  Co.,  Seiden  Street,  Berlin, 
Connecticut  06037. 

Northeast  Utilities  ("NU"),  a 
registered  holding  company,  and  two  of 
its  subsidiary  companies.  The 
Connecticut  Light  and  Power  Company 
("CL&P")  and  Western  Massachusetts 
Electric  Company  ("WMECO")  have 
filed  a  proposal  with  the  Commission 
pursuant  to  Sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"). 

CL&P  and  WMECO  propose  to  issue 
and  sell  revolving  notes  and  term  notes 
under  a  credit  agreement  (the  "New 
Credit  Agreement")  under  which  CL&P 
and  WMECO  may  borrow  up  to  an 
aggregate  of  $150  million  from  a 
syndicate  of  commercial  banks  (the 
"Banks").  The  New  Credit  Agreement  is 
intended  to  supplement  an  existing 
credit  agreement  under  which  CL&P  and 
WMECO  may  borrow  up  to  $200  million 
from  a  different  syndicate  of  banks 
(which  includes  certain  of  the  Banks) 
(HCAR  No.  22689  (November  2, 1982)). 
Neither  of  the  applicants  intends  to 
make  any  borrowings  under  the  New 
Credit  Agreement  until  the  entire 
amount  available  under  the  existing 
credit  agreement  has  been  borrowed 
and  is  outstanding.  The  New  Credit 
Agreement,  therefore,  will  provide  back- 
up credit  support  for  the  applicants' 
construction  programs. 

Under  the  New  Credit  Agreement, 
CL&P  and  WMECO  may  borrow,  on  a 
first-come,  first-served  basis,  up  to  the 
maximum  amount  committed  for  both 
applicants,  up  to  $150  million  for  CL&P 
and  up  to  $45  million  for  WMECO. 
Borrowings  under  the  New  Credit 
Agreement  will  be  on  a  revolving  basis 
through  July  10, 1988,  unless  an 
applicant  elects  to  convert  all  or  any 
portion  of  the  amount  which  it  may 
borrow  to  a  term  loan  or  loans  on  or 
before  July  10, 1988.  Borrowings, 
whether  revolving  or  term,  may  be 
repaid  in  whole  or  in  part  without 
penalty,  and  any  amounts  not  converted 
to  term  notes  may  be  reborrowed  until 
)uly  10, 1988,  Any  revolving  borrowings 
would  mature  on  July  10, 1988.  Any  term 
borrowings  outstanding  on  July  10, 1988. 
would  mature  on  July  10. 1990,  and 
would  amortize  in  four  (4)  equal  semi- 
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annual  installmenta  commencing 
January  10, 1989. 

Any  borrowings  oulslaading  shall 
bear  interest  at  the  foUowiog  rales: 
through  July  10. 1987,  at  a  rale  equal  to 
the  Base  Rale,  and  fcom  ]uly  11.  1987, 
until  maturity,  at  a  rate  equal  to  102 
percent  of  the  Base  Rate.  The  Base  Rate 
is  the  higher  of  [i)  Contmental  Illinois 
National  Bank  and  Trust  Company  of 
Chicago's  floating  prime  rale  or  (u)  one 
half  of  1  percent  per  annum  above  the 
latest  three  week  moving  average  of 
secondary  market  offering  rales  in  the 
United  States  for  three  month 
certificates  of  deposit  as  published 
weekly  by  the  Federal  Reserve  Bank  of 
New  York.  So  long  as  the  credit 
available  under  the  New  Credit 
Agreement  is  not  utilized.  CL&P  and 
WMECO  will  pay  a  commitment  fee  of 
one  quarter  of  1  percent  per  annum  on 
the  average  unused  portion  of  the 
commitment.  If  either  should  ever  make 
a  borrowing  under  the  New  Credit 
Agreement,  the  commitment  fee  will 
automatically  increase  to  three  eighths 
of  1  percent  per  annum  on  the  average 
unused  portion  of  the  commitment  from 
the  date  of  the  borrowing  to  July  10, 
198S.  and.  in  addition,  there  will  be  a 
retioactive  adjustment  to  the 
commitment  fee  previously  paid  or 
payable,  such  that,  for  the  preceding 
twelve  (12)  months  or  the  time  from  the 
effective  date  of  the  New  Credit 
Agreement  to  the  time  of  borrowing, 
whichever  is  shorter,  the  adjusted 
commitment  fee  will  be  equal  to  three 
eighths  of  1  percent  per  annum  times  the 
total  amount  available  under  the  New 
Credit  Agreement. 

The  Banks  have  requested  NU  to 
execute  and  deliver  an  undertaking  in 
support  of  the  New  Credit  Agreement. 
The  undertaking  is  subatantially  the 
same  as  the  undertaking  given  by  NU  in 
support  of  the  Existing  Credit 
Agreement. 

The  funds  to  be  derived  by  CL*P  and 
WMECO  from  the  issue  and  sale  of  the 
revolving  notes  or  term  notes  under  the 
New  Credit  Agreement  will  be  appbed. 
together  with  other  funds  available  to 
these  companies,  only  to  pay  current 
construction  expenses  and  operating 
expenses  and  to  repay  short-term  debt. 
CL&Ps  construction  program 
expenditures  for  1984  and  1985  are 
estimated  to  be  $558,192,000  and 
$430,359,000,  respectively  (includmg 
allowance  for  funds  used  during 
construction  ("AFUDC")).  WMECOs 
construction  program  expenditures  for 
1984  and  1985  are  estimated  to  be 
$111,6704X)0  and  $85,047,000. 
respectively  [including  AFUDC). 

The  proposal  aad  amendments  thereto 
are  available  for  public  inspection 


through  the  CoounissieK's  Office  of 
Public  Referencs.  interested  persona 
wishing  to  comment  or  request  ■  kearmg 
shoiiki  aubiBtt  their  views  in  writing  bjr 
October  9. 1984.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  D£.  26549.  and  serve  a 
copy  on  the  applicants  at  the  addresses 
specified  above.  Proof  of  service  fby 
affidavit  or.  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  proposal,  as 
filed  or  as  it  may  be  amended  may  be 
authorized. 

For  the  Commissioa.  by  the  OfQce  of  Public 

Utilil>'  Regulatiun.  pursuant  to  deiegaled 
authority, 

Shirley  E.  HoUis, 

Acting  Secretary  ' 

im  Doc  04-24885  Filed  »-l--84.ft45  am] 
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[  RelMse  No.  34-21303;  FA*  No.  SR-MSE- 
84-6) 

Self-Rcf  idalofy  Organizatlona; 
Proposed  Rule  Cbang*  by  IMdwMt 
Stock  ExctoangiBi^  Ine^  Retatlng  to 
Amendmvntft  to  MSE's  Arbitration 

Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U,S.C.  788(b)(1).  notice  is  hereby  given 
that  on  August  27, 1984,  the  Midwest 
Stock  Exchange,  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  U  and  Hi  below. 
which  Items  have  been  prepared  by  the 
self -regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulalory  Organization's 
Statement  of  the  Term  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  is  the 
text  of  the  proposed  amendment  to 
Article  VIII.  Rule  24  of  the  Rules  of  the 
Midwest  Stock  Exchange.  Incorporated. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  Included 
statement  concerning  the  purpose  of  and 
basis  {or  the  proposed  rule  change  and 
discussed  any  comments  it  received  oq 


the  propoaed  nim  ^aofev  The  text  of 
these  statements  may  be  exaniBed  at 
the  pkcaa  specified  m  Item  IV  bslawv. 
The  III  If  iigalitiiij)  ocpaBizatiatt has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (Cj  below  of  the 
most  significant  aspects  of  such 
statements. 

(A  J  Self-Regulatory  OrganizaLioa  's 
Statement  of  tie  Purpose  of.  and 
Statutory  Baeis  for,  the  Proposed  Rule 

Change 

The  purposes  of  dtc  proposed  rule 
changes  are  to:  fi)  Permit  tJic  simptified 
smaU  claims  procedures  to  be  med  in 
disputes  involving  up  to  $S.IOO;  (i«) 
permit  the  Hltaig  dl  ccrtaia  case*  even 
though  ante  tliaa  six  years  shall  have 
elapsed  from  tiie  occurreace  of  the  event 
giving  riae  to  the  dispute:  (iii)  permit 
additional  peremptory  challenges  in 
cetain  cases  and  specifying  that  there 
are  unlimited  chelienges  for  cause;  (iv) 
permit  the  arbiteators  to  bar  certain 
defenses  at  hearings  wimi  they  have  not 
been  pleadedk  (t)  permit  the  Arbitration 
Director  to  make  prehsnioary 
determinatiaas  regarding  severance;  (vi) 
permit  amcndaaents  after  a  responsive 
pleading  has  been  Hied:  and  (vii)  raise 
fees  in  selected  cases. 

The  proposed  changes  are  consistent 
with  section  Bfb^  of  the  Securities 
Exchange  Ad  of  1934,  in  that  they 
promote  just  aod  e^aitable  phnci^s  of 
trade  by  iBsuhng  that  raeaibers  and 
member  organizations  and  the  pubfic 
have  an  impartial  forum  for  the  rsohition 
of  their  disputes. 

(B)  Self-Requlatory  Organixtttion's 
Statement  of  Borden  on  Competition 

The  Midwest  Stock  Exchange. 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  ea  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Reffthttory  Organmation  'a 
Statement  an  Conuneats  oa  the 
Propoaed  Ruh  Changa  Received  from 
Members,  Pardcipaats  or  Others 

Comment  have  neither  been  solicited 
nor  received. 

IIL  Data  af  EHactivaiaas  of  the 
Proposed  Eiila  fT> naga  and  llmiBg  for 
Commiaaiaa  AdioB 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  laager  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publiahes  its  reasons  for  so  fmdiog  or  (ii) 
a*  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wilk 
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(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  St.,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  St.,  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  9. 1984. 

For  the  CommiBsion.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  September  10. 1984 
Shirley  E.  HoUis, 

Acting  Secretary. 
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[Retease  No.  34-21305;  Hie  No.  SR-AMEX- 
84-24] 

Self-Regulatory  Organlzations; 
Proposed  Rule  Change  by  American 
Stock  Excfiange,  Inc.;  Relating  To 
Changes  to  Rule  601  (Panel  of 
Arbitrators),  Rule  602  (Designation  of 
Arbitrators),  Rule  604  (Submission 
Umitations),  Rule  605  (Initiation  of 
Proceedings),  Rule  614  (Amendments), 
Rule  618  (Schedule  of  Fees),  Rule  619 
(Simplified  Procedure),  and  Rule  620 
(Member  Small  Claims  Procedure) 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  g'ven 
that  on  August  31,  1984.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  changes  as  described  in  Items  1, 11, 
and  III  below,  which  Items  have  been 


prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  Amex  is  proposing  to  amend  its 
arbitration  rules  to  (i)  conform  them  to 
recent  changes  in  the  securities 
industry's  Uniform  Arbitration  Code 
concerning  public  customer  versus 
member  arbitrations  and  (ii)  to  expedite 
the  handling  of  member  versus  member 
controversies.  The  text  of  the  proposed 
amendments  is  attached  as  Exhibit  A  to 
this  Form  19b-4. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose. 

I.  SICA  Rule  Changes.  A  uniform 
arbitration  code  (the  "Uniform  Code") 
has  been  developed  by  the  Securities 
Industry  Conference  on  Arbitration 
("SICA").  which  is  composed  of 
representatives  of  the  Amex,  nine  other 
self-regulatory  organizations,  four  public 
members,  and  the  Securities  Industry 
Association.  The  Uniform  Code,  as 
implemented  by  the  various  self- 
regulatory  organizations,  has 
established  throughout  the  securities 
industry  a  uniform  system  of  public 
customer  versus  member  arbitration 
procedures.  "Hie  proposed  rule  changes 
are  intended  to  conform  the  Amexs 
arbitration  rules  to  recent  amendments 
to  the  Uniform  Code  approved  by  SICA. 

1.  Challenges  to  the  Panel's 
Composition.  Presently,  a  peremptory 
challenge  cannot  be  made  in  small 
claims  proceedings  and  is  limited,  when 
available,  to  only  one  per  party.  In 
addition,  the  rules  do  not  state  that  each 
party  has  unlimited  challenges  for 


cuase,  although  this  has  been  SICA 
policy.  Rule  602(e)  is  proposed  to  be 
amended  to  give  each  party  the  right  to 
one  peremptory  challenge,  even  in  small 
claims  proceedings,  and  to  permit 
additional  peremptory  challenges  in 
cases  involving  multiple  parties  if  the 
Director  of  Arbitration  determines  that 
to  be  in  the  "interests  of  justice."  Lastly, 
the  rule  would  specifically  state  that 
there  will  be  unlimited  challenges  for 
cause. 

2.  Time  Limitations:  Currently,  the  six 
year  statute  of  limitations  to  commence 
an  arbitration  proceeding  applies  even  if 
a  court  thereafter  attempts  to  direct  a 
case  to  arbitration.  In  addition,  under 
the  current  rule,  the  time  limitations  for 
commencing  a  suit  in  court  is  not  tolled 
(suspended)  until  all  the  parties  to  an 
arbitration  have  filed  duly  executed 
Submission  Agreements. 

The  proposed  amendment  to  Rule 
604(a)  prevents  the  six  year  time 
limitation  on  arbitrations  from  barring 
the  submission  of  a  claim  which  is 
directed  to  arbitration  by  a  court.  Rule 
604(d)  is  proposed  to  be  amended  to 
provide  that  where  permitted  by  law, 
the  statute  of  limitations  for  a  court 
proceeding  will  be  tolled  when  only  a 
claimant,  rather  than  all  parties,  files  a 
submission  agreement.  This  will  prevent 
a  case  from  being  time-barred  due  to 
difficulties  in  obtaining  the  signature  of 
the  opposing  party.  In  this  event,  the  six 
year  time  limitation  on  submissions  will 
be  extended  for  such  period  as  the  court 
retains  jurisdiction. 

3.  Answer — Defenses:  At  present,  it  is 
only  the  claimant,  and  not  the 
respondent,  who  is  required  to  specify 
the  relevant  facts  in  an  arbitration 
proceeding.  While  the  respondent  is 
required  to  designate  all  available 
defenses  in  his  answer,  respondents 
frequently  limit  their  written  defense  to 
a  general  denial  and  wait  for  the  hearing 
to  disclose  the  actual,  more  specific 
defense. 

In  addition,  under  the  current  rule,  the 
respondent  is  not  required  to  specify  the 
relevant  facts  that  it  will  rely  upon  at 
the  hearing.  This  often  results  in  delay 
caused  by  discovery  requests  and  may 
prevent  the  panel  from  understanding 
the  arguments  before  the  hearing. 

Proposed  amendments  to  Rule  605(b) 
would  permit  the  arbitrators,  within 
their  discretion,  to  (i)  bar  a  respondent, 
responding  claimant,  cross-claimant  or 
third  party  respondent  from  presenting 
any  facts  or  defenses  at  the  hearing  if 
that  party  pleads  only  a  general  denial 
as  an  answer,  and  (ii)  bar  that  party 
from  presenting  facts  or  defenses  at  the 
hearing  if  they  have  not  been  included 
in  the  answer  and  the  arbitrators 
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believe  these  facts  to  be  relevant  and 
the  defenses  available  at  the  time  the 
answer  was  filed. 

4.  Joining  and  Consolidating:  Rule 
605(c)  deals  with  the  joining  and 
consolidation  of  claims  but  does  not 
provide  for  consohdating  or  severing 
claims  involving  multiple  claimants, 
respondents  or  third  party  respondents. 
A  proposed  amendment  to  Rule  605(c) 
would  permit  the  Director  of  Arbitration 
to  determine  preliminarily  whether  such 
parties  should  proceed  in  the  same  or 
separate  arbitrations. 

5.  Amendments  to  Pleadings: 
Presently,  a  party  may  not  amend  its 
pleadings  once  responsive  pleadings 
have  been  received,  except  when 
permitted  by  the  arbitration  panel.  Rule 
614  is  proposed  to  be  amended  to  permit 
amended  pleadings,  as  a  matter  of  right, 
prior  to  the  appointment  of  a  panel. 
Once  a  panel  is  appointed,  no  new  or 
different  pleading  may  be  filed,  unless  it 
is  responsive  to  an  amended  pleading 
permitted  under  the  revised  rule  or 
unless  the  panel  so  permits. 

6.  Schedule  of  Fees:  Filing  fees  are 
purposely  low  so  that  customers  are  not 
discouraged  from  commencing  an 
arbitration  proceeding.  The  schedule  of 
such  fees  is  based  on  the  amount  in 
dispute  but  does  not  approximate  the 
Exchange's  costs  in  administering 
arbitration  proceedings.  Presently,  the 
maximum  filing  fee.  for  claims  over 
$100,000,  is  $550  per  session  and  the 
maximum  fee  which  can  be  awarded  by 
the  arbitrators  in  their  decision  is  also 
$550  per  session.  Lastly,  no  rule  permits 
the  arbitrators  to  assess  fees  if  a  matter 
has  been  settled  or  withdrawn  after  the 
commencement  of  the  first  hearing 
session. 

Proposed  amendments  to  Rule  618  (a), 
(b)  and  (f)  would  raise  filing  fees  in 
virtually  all  cases  to  keep  pace  with  the 
rising  costs  of  administering  arbitration 
proceedings.  The  maximum  filing  fee 
would  be  raised  to  $750  per  session  but 
would  remain  significantly  lower  than 
costs  related  to  court  proceedings.  The 
amendments  would  also  permit  fees  to 
be  assessed  by  the  arbitrators  in  any 
matter  settled  or  withdrawn  subsequent 
to  the  first  hearing  session.  In  addition, 
the  adoption  of  a  uniform  schedule  of 
filing  fees  by  the  SROs  will  discourage 
forum  shopping  by  claimants. 

7.  Small  Claims:  Proposed 
amendments  to  Rule  619  would  raise  the 
jurisdictional  limit  for  small  claims 
proceedings  from  $2,500  to  $5,000, 
exclusive  of  interest  and  costs.  The  rule 
is  also  proposed  to  be  amended  to 
include  a  filing  fee  schedule.  The  fees 
for  small  claims  would  be  $15  for  claims 
of  $1,000  or  less,  $25  for  claims  of  more 
than  $1,000  to  $2,500,  and  $100  for  claims 


of  more  that  $2,500  to  $5,000.  Presently 
the  fee  is  $15  for  all  small  claims 
proceedings.  Since  approximately  10%  of 
this  past  year's  cases  are  within  the 
$2,500  to  $5,000  range,  the  amendments 
will  lower  the  Exchange's  costs  by 
permitting  the  selection  of  fewer 
arbitrators  in  those  cases.  The  increased 
fee  will  not  be  unfair  to  claimants  since 
it  is  only  $10  more  than  is  presently 
imposed. 

II.  Member  Controversies. 

1.  Industry  Arbitrators:  When  a 
business  dispute  arises  between 
members  of  the  Exchange,  the  panel 
selected  to  hear  the  matter  is  comprised 
entirely  of  industry  arbitrators. 
Currently,  Rule  601  defines  Group  1 
industry  arbitrators  as  "members, 
partners  of  member  firms  and  officers  of 
member  corporations."  A  less  restrictive 
definition  would  permit  the  Exchange  to 
select  more  representative  industry 
panels  and  facilitate  the  selection  of 
panels,  particularly  in  out-of-tov(m 
hearings.  For  example,  an  account 
executive,  branch  manager  or  bank 
office  employee  may  have  excellent 
securities  experience  but  for  whatever 
reason  may  not  be  an  "officer  or 
partner '  of  a  member  organization. 
Since  registered  employees  are 
permitted  to  serve  on  Exchange 
disciplinary  panels  when  the  respondent 
is  an  employee,  they  should  also  be 
permitted  to  serve  on  arbitration  panels. 
The  Amex  is  therefore  proposing  to 
amend  Rule  601  to  enlarge  the  definition 
of  industry  arbitrators  to  "members  and 
persons  associated  with  members  and 
member  organizations."  This  definition 
will  satisfy  the  Exchange's  objectives 
while  assuring  that  all  panel  members 
have  some  nexus  to  the  Amex. 

2.  Number  of  Arbitrators  for  Member 
Controversies:  Rule  602(b)  requires  three 
arbitrators  for  member  controversies 
between  $2,500  and  $100,000  and  five 
arbitrators  for  controversies  exceeding 
$100,000.  The  proposed  amendment  to 
that  rule  states  that  "at  least  three  but 
not  more  than  five  arbitrators"  can  hear 
member  cases  of  $10,000  or  more.  This 
change  would  enable  the  Exchange  to 
use  three  member  panels  in  cases 
(involving  over  $100,000)  where  five 
would  now  be  required.  The  adoption  of 
this  amendment  would:  (1)  Reduce  the 
Exchange's  cost  in  administering 
arbitrations  by  reducing  the  number  of 
honorariums  paid;  (2)  reduce  the 
scheduling  difficulties  encountered 
when  trying  to  get  five  arbitrators  and 
the  parties  to  agree  on  a  hearing  date; 
and  (3)  reduce  the  caseload  since  more 
arbitrators  could  be  appointed  to  more 
cases.  Reducing  the  required  number  of 
arbitrators  to  three  for  any  member 
controversy  over  $10,000  would  also  be 


consistent  with  arbitration  procedures 
at  other  forums,  such  as  the  American 
Arbitration  Association. 

3.  Member  Small  Claims  Procedure: 
Rule  620(a)  states  that  there  shall  be  one 
arbitrator  for  member  controversies  not 
exceeding  $5,000.  A  proposed 
amendment  to  the  rule  would  raise  the 
amount  in  controversy  to  $10,000. 

Typically,  a  number  of  member 
controversies  are  in  the  $5.000-$10.000 
range  and  most  cases  involve  straight- 
forward factual  situations  [e.g..  failure  to 
pay  brokerage  commissions, 
overbilling).  This  amendment  would 
thus  reduce  the  Exchange's  costs  for 
administering  claims  between  $5,000 
and  $10,000  without  compromising  the 
arbitration  process  since  three 
arbitrators  would  not  be  needed  to  hear 
such  matters. 

(2j  Basis. 

The  proposed  amendments  are 
consistent  with  section  6(b)  of  the 
Securities  Exchange  Act  of  1934.  in 
general,  and  Section  6(b)(5)  in  particulaf. 
in  that  they  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  by  insuring  that 
members,  member  organizations  and  the 
public  have  an  impartial  forum  for  the 
resolution  of  their  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Bunlen  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  because  (a)  the 
SICA  proposed  rule  changes  will  be 
equally  applicable  to  all  participants  in 
the  securities  industry  and  (b)  the 
member  controversy  proposed  rule 
changes  simplify  existing  procedures  to 
facilitate  the  prompt  resolution  of 
disputes. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  changes. 

11.  Date  of  Effectiveness  of  the  Proposed 
Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


FedmJ 


(A)  By  onier  approve  such  proposed 
nile  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  *vith  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  wiU  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street,  NfW.,  Washington,  D.C. 
Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  9, 1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  10.  1984. 
ShiHey  E.  HoIUs, 

Acting  Secretary. 
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[Release  Na  34-21304;  File  No.  SR-MSE- 
84-7) 

Self-Regulatory  Organizations; 
Proposed  Rui«  Change  By  Midwest 
Stock  Exctiange,  Inc^  Relating  to 
Proposed  Fee  Schedirte  for  L.ate 
Rlings  of  Financial  and  Operational 
Reports 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l),  notice  is  hereby  given 
that  on  August  27, 1984,  the  Midwest 
Stock  Exchange,  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sobstance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  is  the 
text  of  the  proposed  amendment  to  MSE 
Article  XI,  Rule  4,  Interpretations  and 
Policies  .02. 

II.  Self-Regulatory  Organization's 
Statement  of  tlie  I^lrpo8e  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  Commission,  the  self- 
regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self -Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A  primary  responsibility  of  the 
Exchange  is  to  enforce  compliance  by  its 
members  with  the  provisions  of  the 
Securities  Exchange  Act  of  1934  (the 
Act),  the  rules  and  regulations 
thereunder  and  the  rules  of  the 
Exchange.  The  Exchange  is  proposing  to 
establish  a  fee  schedule  for  late  filings 
of  monthly,  quarterly  and  annual 
financial  and  operational  reports  from 
members  which  are  required  to  file  such 
reports  under  applicable  Exchange  and 
SEC  Rules. 

The  proposed  late  charges  are 
designed  to  encourage  prompt  filings  of 
monthly,  quarterly  and  annual  financial 
and  operational  reports.  Timely  filings 
by  members  will  allow  the  Exchange  to 
fulfill  its  responsibility  under  the  Act  to 
review  and  evaluate  members'  financial 
and  operational  condition.  This  will 
allow  the  Exchange  adequate  time  to 
initiate  appropriate  surveillance 
programs  for  members  determined  to  be 
approaching  financial  and/or 
operational  difficulties. 

In  addition,  the  reports  mentioned 
above  are  used  to  determine  whether 
members  who  are  both  MSE  members 
and  Midwest  Clearing  Corporation 
(MCC)  participants  have  contributed 
adequate  MCC  Participants  Fund 
deposits,  based  upon  a  review  of  the 
members'  financial  condition  and 
activity  with  MCC. 

The  proposed  late  charges  are 
consistent  with  section  6  of  the  Act  in 
that  it  is  designed  to  encourage  prompt 


compliance  by  Exchange  members  with 
the  rules  and  regulations  of  the  SEC  and 
the  rules  of  the  Exchange. 

fBJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burdens  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  5th  St..  NW.. 
Washington.  D.C.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street,  NW..  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  9, 1984. 
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For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Huthority. 

Dated:  September  la  19M. 
Shirley  E.  HoUiA, 
Act  mg  Secretary. 
|F«  One.  14  atem  mtmi  a-iT-st  «4S  »>i| 
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SMALL  BUSINESS  ADMINISTRATION 

Eagle  Ventures,  Inc^  Surrender  of 
License 

I  Ucena*  Na  06/10-0104] 

Notice  is  hereby  given  that,  pursuant 
to  I  107.105  of  the  Small  Business 
Administration's  (SBA)  Rules  and 
Regulations  governing  Small  Business 
Investment  Companies  (13  CFR  107.105 
(1984)),  Eagle  Ventures.  Inc.  (Eagle),  700 
Soo  Line  Building,  Minneapolis, 
Minnesota  55402,  incorporated  under  the 
laws  of  the  State  of  Minnesota  has 
surrendered  its  License  No.  05/10-0104, 
which  was  issued  by  SBA  on  May  28. 
1962. 

Eagle  has  complied  with  all  conditions 
set  forth  by  SBA  for  surrender  of  its 
license. 

Therefore,  under  the  authority  vested 
by  the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  pursuant  to  the 
above  cited  Regulation,  the  License  of 
Eagle  is  hereby  accepted  effective  July 
28, 1984  and  it  is  no  longer  licensed  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Businesi 
InveatineRt  Companies) 

Dated:  September  11, 1984. 
Robert  G.  Uneberry, 

Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc  M-24671  Filed  9-17-64  8  45  ani| 
niXlMG  COM  ■02»^)1-M 


I  Ucense  No.  06/06-0268) 

Equity  Capital  Corp.  of  Texas; 
Surrender  of  License 

Notice  is  hereby  given  that  pursuant 
to  §  107.105  of  the  Small  Business 
Administration's  (SBA)  Rules  and 
Regulations  governing  Small  Business 
Investment  Companies  (13  CFR  107.105 
(1984).  Equity  Capital  Corporation  of 
Texas  (Equity).  5333  Spring  Valley  Road. 
Dallas.  Texas  75240,  incorporated  under 
the  laws  of  the  Slate  of  Texas  has 
surrendered  Its  License  No.  0e/0&-0268. 
which  was  isssed  by  ^A  on  September 
21, 1983. 

Tbcr^ore.  en^cr  the  autfaority  vested 
by  the  Smah  BMiM**  Investment  Act  of 


1958,  as  amended,  and  pursuant  to  the 
above  cited  regulations,  the  license  of 
Equity  is  hereby  accepted  effective 
September  4. 1984,  and  it  is  no  longer 
licensed  to  operate  as  a  small  business 
Investment  company. 

Dated:  September  11,  1984. 

Robert  G.  LkMbefry, 

Deputy  Associate  A  dmmistratorfor 
Investment. 

\VK  Doc  W  tmf%  PUad  S-t?-**  •«  tm\ 
WLLiNQ  COOl  MM-01-W 


lUcense  No.  06/0S-0158] 

Colder,  Thome  Capital  Co.;  Surrender 
of  License 

Notice  is  hereby  given  that,  pursuant 
to  S  107.105  of  the  Small  Business 
Administration's  (SBA)  Rules  and 
Regulations  governing  Small  Business 
Investment  Companies  (13  CFR 
107.105(1984)),  Colder,  Thoma  Capital 
Co.  (Colder),  120  South  LaSalle  Street. 
Chicago,  Illinois  60603,  incorporated 
under  the  laws  of  the  State  of  Illinois 
has  surrendered  ita  License  No.  05/05- 
0158.  which  was  iasued  by  SBA  on 
August  31, 1981. 

Colder  has  complied  with  all 
conditions  set  fortli  by  SBA  for 
siurender  of  its  license. 

Therefore,  under  the  authority  vested 
by  the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  pursuant  to  the 
above  cited  Regulation,  the  License  of 
Colder  is  hereby  accepted  effective  July 
28, 1984  and  it  is  no  longer  licensed  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Aaeistance 
Program  No.  56X111.  Small  Busioeaa 
Inveatment  Compaiuea) 

Dated:  September  W,  1964. 
Robert  G.  Unekerry, 
Deputy  Astociate  Administrator  for 

Investment. 

|PK  Doc  M-24aa0  Filed  »-17-S«.a:4t  aB| 
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(UcwiM  No.  04/04-0234] 

Mid  America  Venture  Capital  Corp.; 
Issuance  of  License  To  Operate  as  a 
Small  Business  Investment  Company 

On  June  20, 1984.  a  notice  was 
published  in  the  Pedanl  RagistBr  (49  FR 
25334)  stating  that  an  application  has 
been  filed  by  Mid  America  Venture 
Capital  Corporation,  500  West 
Broadway,  LaniaviUe.  Kentucky  40202 
with  the  Small  Busiaeae  AAniniatration 
(SBA)  pafssant  to  1 107.102  of  the 
Reguhrthms  fovenmg  smsB  bosiasse 
iiwestiiiwrt  cooipaoies  (13  CFR  107.102 


(1984))  for  a  license  to  operate  a*  a  aofiaD 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  July  20, 1964,  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  lOfiS,  as  amendad, 
after  having  considered  the  application 
and  all  other  pertiaeBt  information.  SBA 
issued  License  Na  04/04-0234  on 
Septonber  5, 1964.  to  Mid  America 
Venture  Capital  Corporation  to  operate 
as  a  small  tnistaess  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Piogiam  No.  SS.tni  Small  Bu«ne«i 
Investment  Companies) 

Dated:  September  11. 1984. 
Robert  G.  Lineberry. 

Deputy  Associate  Administrator  for 
InrvmtmenL 

tra  Doc  M-»«aM  PHari  V-tT-M  ft«S  ami 


( Ltcenss  Na  04/04-0030) 

Nortti  Rtverside  Capital  Corp^- 
Issuance  of  Ucenae  To  Operate  as  a 
Small  Bu8lr>eea  bivestment  Company 

On  May  4, 1984.  a  notice  was 
published  in  the  Feileral  Register  (49  FH 

19175),  stating  that  North  Riverside 
Capital  Corporation,  located  at  577S-D 
Peachtree  Ehinwoody  Road.  Atlanta, 
Georgia  30342,  ha*  filed  an  application 
with  the  Small  Business  Admioistratioa 
pursuant  to  13  CFR  107.102  (1964),  for  a 
license  to  operate  as  a  small  business 
investment  company  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  196ft.  as  amended. 

Interested  parties  were  given  until  the 
close  of  business  en  )ime  4, 1964,  to 
submit  their  comments  to  SBA.  So 
comments  were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  other 
pertinent  information,  SBA  has  issued 
License  No.  04/04-0230  to  North 
Riveraide  Capital  Corporation,  on 
AugusA  24, 1984. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  saSSl.  Smali  DiMiBais 
Investment  Companiaa) 


Dated: 


11,1864. 


Robert  G.  I  inehwiry. 

Deputy  A  attmiatr  Administrator  fot 
InrestmtmL 

tnoi 


I 
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[AppicaWon  Na  05/05-0186] 

liJP.  Investment  Corp.;  Application  for 
a  License  To  Operate  as  a  Small 
Business  Investment  Company  (SBIC) 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  SBA  Regulations  (13 
CFR  107.102  (1984)),  by  U.P.  Investment 
Corp.,  2415  14th  Avenue,  South, 
Escanaba,  Michigan  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  provisions  of 
the  Small  Business  Investment  Act  of 
1958  (the  Act),  as  amended.  |15  U.S.C.  et 
seq.). 

The  proposed  officers,  directors,  and 
shareholders  are: 


Name  and  address 


Ecfward  A.  Bmhntie.  2415 
Mm  Aw  Soum.  Escana- 
ba.  Mt  49829 

Peter  P  Camewr,  Central 
Upper  Peninsula,  Oevetop- 
ment  Center,  Inc.  2415 
14th  A»e.  SoulK  Escana- 
ba. Ml  49829 

Eugene  C  Gauthier.  1002 
South  10th  St.  Escanaba. 
Ml  49829 

Herbert  E  Heger,  1312  Wis- 
cons»i  Ave .  Gladstone.  Ml 
49827 

Forresl  A  Henslee.  2415  uth 
Ave  South.  Escanaba,  Ml 
49629 

Edgar  A  Larctie.  2415  14m 
Ave.  Soirth.  Escanaba.  Ml 
49829 

David  J  Nemacheck.  2415 
14m  Ave.  South.  Escana- 
ba. Ml  49829 

James  L  Sitwth,  2415  um 
Ave .  Souttv  Escanaba.  Ml 
49829 

Matt  N  Serum.  24i5  14m 
Ave .  South,  Escanaba.  Ml 
49029. 

Joaapti  F  Stankowcz.  2415 
14m  Ave.  South,  Escana- 
ba. Ml  49829 

Detroit  and  ftorlhem  Savings 
and  Loan  Assooakon.  2325 
Ludington  St..  Escanaba.  Ml 
49829 

Frst  National  Bank  i  Trust 
Co  0*  Escanaba.  Escana- 
ba. Ml  49829 

First  National  Bank  o<  Glad- 
stone. 823  Delta  Aw«.. 
Gladstone.  Ml  49637 

Gladstone  Stats  Bank.  104 
Soum  10th  Sl.  Gladstone 
Ml  49837 

Northern  Michigan  Bank  ol 
Escanaba,  723  Ludmgton 
St    Escanaba.  Ml  49829 

State  Bank  o(  Escanaba.  112 
Norm  lim  St.  Escariaba. 
Ml  49629 

Escanaba  FourxtaHon.  230 
Ludington  St..  Escanaba.  Ml 
49629 

Michigan  Financial  Corp..  101 
West  Wastwigton  St..  Mw- 
quena,  Mt  49655. 


Orector 


Manager  ... 


Director 


Secretary/ 

Treasurer  / 

Director 

President 

Duoctor. 

DirectOf _..    _ 

Director 

D»ec1o»..         

DirectOf 

>8 

-/ice  PresidenI 

Sharenoider  .      _. 

10 

Shareholdaf 

15 

SharehoWer 

5 

Shareholder _.. 

S 

SharehoWer _. 

15 

SharohoWer 

15 

Shareholder 

35 

too  pet 

■15 

FntNataxal 

Bank  ATiusI 

Co  ol 

Escanaba 

Perceni 

ol 

dkect/ 

Indirect 

owrter- 

ship 


ol 

TiUa 

(•red/ 
indirect 

onffier- 
»»«P 

Northern  Michigan  Corp     723 
Ludngton  Street ,  Escanaba 
Ml  49829 

100  DCt 
sharanoidar  ol 
Noftfiem 

'  15 

1 

MKhigan  Bank 
ol  Escanaba. 

■  By  atmtnn. 

The  services  of  Peter  P.  Cambier  are 
provided  by  the  Central  Upper 
Peninsula  Business  Development  Center. 
Inc.  (the  Center),  pursuant  to  an 
agreement  which  provides  for,  among 
other  things,  the  day  to  day  management 
of  the  Applicant  by  the  Center  which 
has  been  licensed  by  SBA  as  a  Section 
503  Development  Company. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  S500,000  and  will 
be  a  source  of  equity  capital  and  long- 
term  loan  funds  for  qualified  small 
business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  adequate  profitability  and 
financial  soundness,  in  accordance  with 
the  Act  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW., 
Washington,  D.C.  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Escanaba.  Michigan. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  September  6.  19»4. 
Robert  G.  Linebcrry, 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc  S4-24B-'2  Filid  9-17-84:  8:45  am) 
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lUcense  No.  09/07-0079) 

United  Capital  Corp.  of  Illinois; 
Surrender  of  License 

Notice  is  hereby  given  that  United 
Capital  Corporation  of  Illinois,  2001 
Foothill  Road,  P.O.  Box  109,  Genoa, 
Nevada  89411,  incorporated  under  the 
laws  of  the  State  of  California  has 
surrendered  its  License  No.  09/07-0079. 


issued  by  the  Small  Business 
Administration  on  July  10, 1970, 

United  Capital  Corporation  of  Illinois 
has  complied  with  all  the  conditions  set 
forth  by  SBA  for  surrender  of  its  license. 
Therefore,  under  the  authority  vested  by 
the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  pursuant  to  the 
Regulations  promulgated  thereunder,  the 
surrender  of  the  license  of  United 
Capital  Corporation  of  Illinois  is  hereby 
accepted  and  it  is  no  longer  licensed  to 
operate  as  a  small  business  investment 
company,  effective  June  30,  1984, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  .S9.0n.)  Small  Business 
Investment  Companies) 

Dated:  September  11,  1984. 
Robert  G,  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Di.c  44-246-3  Filed  ft-l--84:  8:45  afn| 
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Georgia;  Region  IV  Advisory  Council; 
Public  Meeting 

The  Small  Business  Administration 
Region  IV  Adivisory  Council,  located  in 
the  geographical  area  of  Atlanta, 
Georgia,  will  hold  a  public  meeting  from 
9:00  a.m.  to  4:00  p.m..  on  Thursday, 
October  25, 1984.  at  the  Royal  Savannah 
Inn  &  Conference  Center,  231  West 
Boundary  Street,  Savannah,  Georgia 
31401,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Clarence  B.  Barnes,  District  Director, 
U.S.  Small  Business  Administration, 
1720  Peachtree  Road,  NW.,  Atlanta, 
Georgia  30309— (404)  881-4749. 

Dated:  September  12,  1984. 
lean  M.  Nowak, 
Director,  Office  of  Advisory  Councils. 

(F"R  Doc   84-24877  Filed  9-17-84  8  45  am) 
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Mississippi;  Region  IV  Advisory 
Council;  Public  Meeting 

The  Small  Business  Administration 
Region  IV  Advisory  Council,  located  in 
the  geographical  area  of  Jackson, 
Mississippi,  will  hold  a  public  meeting 
at  9:00  a.m.  on  Friday,  September  28, 
1984,  at  the  Ramada  Inn,  Route  80  East, 
Vicksburg,  Mississippi,  in  the  Audubon 
Room,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Jack  Spradling.  District  Director,  U.S. 


Federal  Regbter  /  VoL  49.  No.  182  /  Tuesday.  September  IB.  IQBf  /  NoUcea 


Small  Business  Administration,  322 
Federal  Building,  100  West  Capitol 
Street,  Jackson,  Mississippi  39269-0396, 
telephone  (601)  960-4363. 

Dated:  September  11, 1984, 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

|FR  Uoc  ft4-M67t  FtM  a-17-M,  ft:468ni| 
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South  Dakota;  Region  VIII  Advisory 
Council;  PubUc  Meating 

The  Small  Business  Administration 
Region  VIII  Advisory  Council,  located  in 
the  geographical  area  of  Sioux  Falls, 
South  Dakota,  will  hold  a  public  meeting 
on  Friday,  October  5, 1984,  from  9:00 
a.m.  to  3:00  p.m.,  at  the  Community 
Room.  First  Natioaal  Bank  in  Sioux 
Falls,  100  South  Phillips,  Sioux  Falls, 
South  Dakota  57102.  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Chester  B.  Leedom,  District  Director. 
U.S.  Small  Business  Administration, 
Suite  101  Security  Building,  101  South 
Main.  Sioux  Falls,  South  Dakota  57102. 
605/336-2980,  Ext.  231.       ' 

Dated:  September  11, 1984. 
lean  M.  Nowak, 
Director,  Office  ofAch-isory  Councils. 

(FR  Doc.  M-2487g  Pikd  9-17-M:  S:4S  am) 
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Wyoming:  Region  VHI  Advisory 
Council;  PubUc  Meeting 

The  Small  Business  Administration 
.  Region  VIII  Advisory  Council,  located  in 


the  geographical  area  of  Casper, 
Wyoming,  will  hold  a  public  meeting  at 
9  a.m.  on  Monday,  October  1. 1984,  at 
the  Wort  Hotel,  50  North  Glenwood. 
lacksoo,  Wyoming,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Paul  Nemetz,  District  Director,  U.S. 
Small  Business  Administration,  Federal 
Building,  Room  4001,  IOC  East  B  Street, 
P.O.  Box  2839,  Casper.  Wyoming  82601 
(307)  328-5761. 

Dated:  September  11. 1984. 
lean  M.  Nowalc, 
Director.  Office  of  Advisory  Councils. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adniinistration 
[Summary  Nottcs  No.  PE-84-17) 

Petitlona  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitlona  Issued 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUyMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
apphcation.  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 


dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition  ■ 
ac  its  fmal  disposition. 

DATC  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  October  8, 1984. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenae,  SW., 
Washington.  D.C.  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  {%)  of  j  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C  on  September 
12,  1984. 

JotiD  H.  CsMS dy. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 


PETtnoNS  FOR  Exemption 


Oockel 
No 


I 


Regulation*  itfected 


Daacnption  o*  raM  sought 


2422? 
24234 
24221 
24229 

24231 
24230 


AVtATECA... 
AEBONCA. 


J«p»n  Air  Lings  Co.  Ltd. 

CapHd  A*.  Inc 

Rk*  Infl   Ain«ay»,  inc     , 

Aeroservicioa  Ecualonanos . 


I 
24224     Tranabrasil 


I 

24232 
23925 
24214 


Aaromexico.. 


GuHsfraam  ^mo%mL»  Coip.. 
EG4G  Sp«aal  Pto)ect»  Inc. ... 


24206  '  Sieaicaw.  mc... 


14  CFR  91  303 

jOd 


...* 

..Jo 

-Jk) — 


...do„ 


To  allow  petitionar  lo  oparaM  ona  Staga  1  Boaing  727  alrcrafi  n  noncon«)kanoa 

witi  Via  opacalne  noaa  Imts  unH  Daoambar  31.  1967 
To  aMom  inWiuiiai  to  oparata  ona  Slaga  1  Boang  720  anratl  ki  nonoonyaanoa 

wnt>  ttw  oparatng  nona  lanlls  to  MamI  airpon  unW  Jwwary  1.  1967 
To  allow   paiitionar   to  oparata  Staga   1   00-6  aircraft  on   ctiartar  Kghti   n 

nonoompkanoa  with  Iha  oparaUng  noaa  tmtts  unS  Oacantoar  31.  1967 
To  aHow  paMonar  to  oparata  Staga  1   DC-e  lircran  to/Dom  Puarto  Rloo  In 

noncompkanoa  with  Iha  opaiatng  rtoiaa  kmllt  iMI  haatt  M*  aaa  kaMkad. 
To  a«aw  palilionar  to  opatala  Bao  Staga  1  OC-S-82  aaoaft  in  nnnrninptwica  mm 

tha  oparatng  noiaa  limiti  unti  Jurta  1.  1BB5 
To  iHow  paHkonar  to  oparata  ona  SMga  1  DC-B-C5F  arcraX  ai  naa  funptaii  a 

i»i«i  Iha  opaiatig  noiaa  kmtti  una  Oaoarntiar  31.  1967.  or  unM  Qual  iiaiiln 

aw  avaMalMa  tor  Itt  aa^rrafi. 
To  allow  patitiunai  to  oparata  or«a  Staga  1  Boamg  707  arcrall  >i  nonconplwKa 
ana  Jair  1.  198S,  or  ana  It  iaM*a  or  raptaoaa 


t4  CFR  23.49(bH1) 

14  CFR  125  327(a)(8)  „.. 


14  CFR  Part*  21  Mid  91. 


J  To  stow  pataonar  to  oparata  *va  Staga  1  DC-8-51  aacrafi  wt  nonconiptaica  anlh 

tha  oparadng  noaa  knati  una  Daoambar  31.  1967 
.1  To  pama  lypa  cartificalion  of  OuMakaam  Modal  1500.  ingta  an^na.  praaaunzad 
I     lai  lat  aaodnaa  with  «  Stan  ipaad  graatw  Van  61  knal*. 
To  aUow  palMonar  to  oompty  wWi  1 121.571  faganftig  Iha  uaa  ol  ka  atlkiguah- 
ara.  Aho,  ID  atew  Ihghi  attandanti  to  ba  thom^air  taawd  la  lair  I 
uaarathar  than  OnaAng  a*  paaaangan. 
To  alow  padtlonar  to  oparaM  Faloon  20  and  Caaana  CMaaaii  V  t 
tapKowaonaol  mnmum  aqupmam  Ms. 


36592 


I 
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Petitions  for  Exemption — Continued 


Na 


PWibooar 


24204  I  MmK.  mc     . 
23644     Ooo  Chetncal  Ca. 


24198     Covwr  Avwhan  ._. 
24094    David  Alan  S>n«i_ 


24200  I  MCI  Conwnurncatioos  Coip... 

23261  I  AdanK  FhcHfteM  Co   

24203    Ounn  i  Bradslreal 


Regulations  alteciad 


14  CFH  43.3(b) 

14CFR  21  181 

14  CFR  135  i83<bM3)  .... 
14  CFR  135.243<a) 


14  CFR  21  181    .... 
14  CFR  Pwta  21  and  ^1 

-.* - 1. 


Description  of  relief  sought 


To  allow  petitionef  to  remove  and  install  arcralt  parts  m  Hs  cormnartMHy  operated 

MitsuOisfii  MU2  a»cra«  when  I^ey  are  lo  be  used  In  ar  ambulwica  service 
To  ainend  Exemption  3833  lo  allow  petitioner  lo  operate  an  AMD-BA  Falcon  50 

aircraft  utilizing  the  provisions  o(  a  minimum  aqupment  list. 
To  allow  operation  of  Gates  Leartet  35A  aircraft  up  lo  llighl  level  410  without 

eittier  pilot  bemg  requxed  lo  wear  an  oxygen  mask. 
To    allow    petitioner    to    senre    as   pilol    r\    command   m    scheduled   commuter 

operatiora   holckng   a   commercial   pilot   certificale   with   an   maliument   rating. 

Although  petitioner  successfully  completed  practical  tests,  he  did  not  meet  the 

minimum  age  requremenl  tor  iaauance  of  in  aiilina  transport  p*o(  certificate 
To  allow  petitioner  to  operate  a  Falcon  SO  aircrafi  utMtzing  the  provialone  ol  a 

rrwumum  equipment  kst. 
To  eirtend  Exemption  3614  which  expires  September  30,  1984  to  alow  petitioner 

to  operate  B-727  aircraft  uttang  the  provisiona  of  a  mmimum  aqupment  list 
To  allow  petitioner  to  operate  a  GuKstream  Airspace  GUI  Model  1159A  aircraft 

utilizing  tMe  provisions  of  a  mmmum  equpmeni  kst 


DiSPOsmoNS  OF  Petitions  for  Exemption 


Docket 

No 


Petitioner 


23987  I  Surinam  Always  Lld^ 


23955 

24001 


Turas  'r^Qfartta 
TAP  A»  Portugal 


23964  T'ansportes  Aareo  RIOPl>TENS£.  S  A  C.e  l.._ 

23999  Aerotransportes  Entre  Roe  S  R.L 

23988  A»  Haiti,  S.A  ._... 

23953  Carbbean  Air  Cargo  Co..  IM. 

23994  Atlantic  Richfie«  Co     


23926     Dept  of  Natural  Resources.  Stale  of  Wiscortsm 

23938     Fiymg  Tiger  Lme 

2' 01 5     Ransome  Artmes ,„  


RegulaiKxiB  attected 


14  CFR  Part  91  SubpaR  E,  191.303.. 
14  CFR  91.303 i 


do... 

-_do.- 
— do_. 
— do_ 
— do... 


•■•+ 


15590 
24096 

23771 

24219 
24218 

188S5 


Emery-Riddio  Aeronautical  Univ. , 

Air  Transport  Systems „_ 

Cessna  A»craft  Co 


Eastern  Aviaies.  mc. 


Par  Am  World  Airways,  Inc 


HeUcoptar  Assc.  mt'l 


17399      Fiymg  Tigers 


14  CFR  91  73  (a)  and  (d) 

14  CFR  121  583  and  181.547  _ 

14  CFR  135  63(CH8) 

14  CFR  Pomona  of  Part  141 

14  CFR  135  261(b) ^ 

14  CFR  91  213 _ 


14  CFR  Part  121,  Apoerdo  H.. 
_...do i 


14  CFR  Portions  Of  Part  135 


Parti 


14  CFR  121  583(a|(8) 


Description  of  reliel  sought 


To  allow  petitiooer  to  operate  two  DC-S  aircraft  until  December  31.   1987.  In 

noncompliance  with  the  operating  noise  limits  Denied  8/30/84. 
To  anew  petilKiner  to  operate  one  DC-8-63F  until  June  30,  1985,  In  norKXWi**- 

ance  with  the  operating  noise  limits.  Denied  8/31/84. 
To  allow  petitioner  to  continue  to  operate  noncompliant  airplanes  Wo  the  US 

uot»  December  31    1987   Demed  8/27/84 
To  exempt  petitioner  from   ttie  January 

Denied  8/27/84 
To  exempt  petitioner  Irom  the  January  1 

Denied  8/27/84 


1985.  noise  level  compliance  date 

1985,  noaa  level  compliance  dale 

noae  level  oomptence  date 

noise  level  compliance  date 

noae  level  compliance  date 


1985, 


1985, 


1985, 


To  exempt  petitioner  Irom  ttie  January 

Denied  8/29/84 
To  exempt  petitioner   from   the  January 

Denied  9.29/84 
To  exempt  petitioner  Irom  the  January 

Denied  8.29/84. 
To  permrt  ttie  operation  ol  aircraft  at  night  without  lighted  position  lights  and  anti- 

eollision  lights  Denied  8/28/84 
To  permit  petitioner  to  provide  free  transportation  for  employee  depervlents  on  its 

6-727-100  freighter  aircraft   Partial  Grant  8/30/84 
Extension  of  Exemption  3316  to  permit  petitnnar,  during  achedulad  pasaanger- 

carrying  operations  corxkx;ted  under  Part  138,  to  take  off  with  a  k>ad  manifest 

lacking  the  <Jentification  ol  CTawmembers  and  their  crew  position  assignmwits 

subiect  to  certain  conditions  Granted  8/31/84 
To  Extend  Exemption  2329A  to  allow  petitioner  to  continue  to  train  students  to  s 

penormance  standartl  Granted  9/31/84 
To  allow  petitioner  to  conduct  ar  ambulance  flights  without  complying  with  ttie 

duty  time  and  rest  requirements  of  that  section  Granted  9/5/84. 
To  amend  Exemption  4050  lo  add  the  Cessna  S550  (CItalion  Sll).  This  would 

allow  the  Citation  Sll  to  be  operated  under  P»t  91    withoul  a  second  m 

command  Granted  9/5/84 
To  exempt  petitioner  from  a  specific  provision  of  Appendbr  H  which  llmiu  the 

conduct  of  Phaae  IIA  training  and  checking  utihzing  a  Phase  I  asnulator  to  3.5 

years  from  Itie  date  such  approval  was  received  from  FAA.  Granted  8/31/84 
To  exempt  petitioner  Irom  a  specific  provision  of  Appendix  H  ol  P«1  121  which 

limits   the   con*jct   of   Phase   IIA   training   and   cfiecking   utilizing   a   Ptiase    I 

simuiaior  to  3  5  years  from  the  date  such  approval  was  received  from  the  FAA 

Granted  8. 31  /84 
Extension  of  Exemption  2695D   to  aHow  members  of  petitioner's  association  and 

any   otfier   Part    135   helicopier  operator   to  operate  certain   arcraft   without 

pertormmg  certain   aircrafi   modrticattons,   hmng  additional  required  p4ots  and 

without  complying  with  certain  pertormance,  operational  and  maintenanoo  re- 

qunementa  Granted  8/30/94 
To  permil  petitioner  to  transport  employees /deperxJenls  on  Its  DC-8  cargo  flights 

Granted  8/ 30/ 84 


ire  Doc  84-24577  Filed  9-17-84:  845  dm| 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
McLean,  Woodford,  Marstiail,  and 
LaSalle  Counties,  IL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  draft 
supplement  to  the  Final  Environmental 
Impact  Statement  will  be  prepared  for  a 
four-lane  highway  from  Federal-aid 
Interstate  55  (FAI-55)  near  Normal  in 
McLean  County  to  FAI-80  in  LaSalle 
County,  Illinois.  The  proposed  project 
would  be  a  part  of  Federal-aid  Primary 
Route  412  (FAP  412). 


FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Partlow.  District  Engineer, 
Federal  Highway  Administration,  320 
West  Washington  Street,  7th  Floor, 
Springfield,  Illinois  62701,  Telephone: 
(217)  492^622.  R.H,  Blasius,  District 
Engineer,  Illinois  Department  of 
Transportation,  700  East  Norris  Avenue, 
Ottawa,  Illinois  61350,  Telephone;  [815) 
434-6131. 
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SUPPtEMENTARY  INFORMATION:  A  Draff 

Environmental  Impact  Statement  fot  the 
section  of  Federal-aid  Primary  412  from 
FAI-55  near  Normal  in  McLean  County 
to  FAI-80  in  LaSalle  County,  Illinois  was 
approved  for  circulation  on  March  5, 
1976.  During  preparation  of  the  final  EIS 
for  this  action,  it  became  apparent  that 
funding  and  farmland  impacts  were 
major  concerns  on  the  southern  portion 
of  the  project  from  U.S.  51  near  Oglesby 
to  1-55  near  Normal.  However,  there 
were  no  similar  major  concerns  on  the 
northern  section  from  1-80  to  U.S.  51 
near  Oglesby;  thus,  the  State  decided  to 
seek  approval  to  proceed  with  design  for 
the  northern  section  only.  The  preferred 
alternative  for  this  section  was 
identified  in  a  portion  of  the  FEIS 
entitled  Supplement  I.  The  FEIS, 
inlcuding  Supplement  I,  was  approved 
on  May  30, 1979.  Design  and 
construction  have  proceeded  for  the 
portion  of  the  project  discussed  in 
Supplement  I. 

This  notice  deals  with  the  preparation 
of  the  second  draft  supplement  to  the 
approved  final  EIS  and  presents 
alternative  alignments  for  FAP  412  from 
U.S.  51  near  Oglesby  to  1-55  north  of 
Normal.  To  ensure  that  the  EIS 
addressed  logical  termini,  the  original 
termini  for  the  study  will  be  used  in  this 
supplement.  The  EIS  will  present  the 
current  status  of  the  portion  of  the 
project  approved  in  Supplement  I, 

Supplement  II  will  study  the 
alternatives  for  upgrading 
approximately  51  miles  of  U.S.  51  to  a 
four-lane  highway  with  either  freeway 
or  expressway  standards.  Consideration 
will  be  given  to  utilizing  as  much  of  the 
existing  U.S.  51  alignment  and  right-of- 
way  as  possible  (including  urban 
designs  through  intervening  towns  on 
the  expressway  alternative).  The 
proposed  project  would  provide  a  more 
efficient  and  safer  transportation 
system. 

Alternatives  under  consideration  for 
this  project  include:  (1)  Upgrading  U.S. 
51  to  a  four-lane  fully  access-controlled 
freeway,  utilizing  as  much  of  the 
existing  U.S.  51  alignment  and  right-of- 
way  as  possible;  (2)  upgrading  U.S.  51  to 
a  four-lane  partially  access-controlled 
expressway,  utilizing  as  much  of  the 
existing  U.S.  51  alignment  and  right-of- 
way  as  possible;  (3)  constructing  a  fully 
access-controlled  freeway  on  new 
alignment  west  of  exisiting  U.S.  51;  (4) 
do  nothing  (no-build). 

A  formal  scoping  process  will  be 
undertaken  as  part  of  this  project. 
Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 


and  individuals  who  have  previously 
expressed  interest  in  the  proposed 
action.  The  first  formal  scoping  meeting 
is  expected  to  be  conducted  in  early 
Fall,  1984. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  supplement  EIS 
should  be  directed  to  the  FHWA  or 
IDOT  at  the  addresses  provided  above. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  September  10.  1984. 
lames  C.  Partlow, 
District  Engineer.  Springfield.  Illinois. 

[FR  Doc  84-24«oe  Filed  8-17-M;  8:4S  am] 
BILUNO  CODE  4S10-21-4I 


Urban  Mass  Transportation 
Administration 

Solicitation  of  Proposals  for  Grants; 
Section  3<a)<1KC)  Technology 
Introduction  Program 

AGENCY:  Urban  Mass  Transportation 
Administration,  DOT 
action:  Notice. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
announces  in  this  notice  that  it  is 
soliciting  proposals  for  grants  under 
section  3(a)(1)(C),  the  Technology 
Introduction  Program,  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  (UMT  Act)  for  fiscal  year  1985 
funding.  UMTA  will  select  from  among 
the  proposals  received,  contact  the 
submitting  parties  and  request  complete 
grant  applications  from  them. 

Proposers  are  reminded  that  many 
projects  funded  under  section  3(a)(1)(C) 
are  also  eligible  for  funding  under 
section  9  of  the  Act.  UMTA  encourages 
proposers  to  use,  to  the  maximum  extent 
possible,  the  funding  available  under 
section  9.  Details  on  the  funding  sources 
are  available  at  the  appropriate  UMTA 
Regional  Office. 

DATES:  Proposals  are  due  for  the  section 
3(a)(1)(C)  program  by  December  17, 
19&4. 

ADDRESSES:  Proposals  for  section 
3(a)(1)(C)  grants  should  be  sent  to  the 
appropriate  UMTA  Regional  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 


should  be  addressed  to  the  appropriate 
UMTA  Regional  Office. 

Section  3(a)(1)(C):  Technology 
Introduction  Program 

Section  3(a)(1)(C)  of  the  UMT  Act,  49 
U.S.C.  1602(a)(1)(C),  authorizes  the 
Secretary  of  Transportation  to  make 
grants  or  loans  to  assist  public  agencies 
in  financing  the  introduction  into  public 
transportation  service  of  new 
technology  in  the  form  of  innovative  and 
improved  products. 

UMTA's  objective  in  financing  new 
technology  in  fiscal  year  1985  is  to 
encourage  transit  suppliers  to  produce 
and  transit  operators  to  use.  innovative 
technology  that  will  promote  the 
following  emphasis  areas: 

•  Safety:  Technology  such  as  fire 
detection/suppression  systems, 
emergency  response/rescue  equipment, 
devices  to  reduce  on  board  and 
boarding  injuries. 

•  Revenue  Security;  Technology  such 
as  strip  magnetic  card  equipment,  bill 
handling  equipment,  vehicle-to-bank 
money  handling  equipment. 

•  Energy  Cost  Reduction:  Technology 
such  as  solid  state  inverters,  converters, 
controllers,  alternative  fuels  (e.g. 
methanol),  energy  storage  and 
regeneration  systems. 

•  Maintenance  Cost  Management: 
Technology  such  as  diagnostic 
equipment,  and  low  cost  maintenance 
management  information  systems,  brake 
retarders,  brake  slack  adjusters,  and  air 
conditioning  screw  compressors. 

UMTA  May  Also  Consider  Other  Areas 
in  This  Year's  Technology  Introduction 
Program 

To  meet  its  objective  in  financing  new 
technology',  UMTA  will  provide 
technical  and  financial  assistance  for  an 
eligible  agency  to  purchase  and  evaluate 
in  revenue  service  limited  pre- 
production  quantities  of  improved 
products  to  increase  confidence  in 
operational  performance  and  reliability. 
This  evaluation  will  provide  a  sound 
and  valid  empirical  basis  for  cost- 
effective  tradeoffs  in  transit  equipment 
selection  decisions. 

UMTA  intends  to  publish  a  formal 
circular  describing  the  Technology 
Introduction  Program.  In  the  interim, 
prospective  applicants  are  referred  to 
the  Federal  Register  notice  of  January 
1981  (46  FR  5832)  which  describes  the 
background  and  purpose  of  the  program. 
For  purposes  of  evaluation,  proposals 
should  contain  a  detailed  project 
description,  a  brief  project  abstract, 
bydget,  outline  of  benefits,  maricet 
potential,  evaluation  plan,  and  a 
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discussion  of  the  degree  of  development 
of  the  technology.  Proposals  must  also 
include  the  costs  and  plans  for  data 
collection  and  evaluation  and  the 
development  of  a  preliminary  report.  A 
complete  grant  application  is  not  needed 
at  this  hme.  Proposers  are  reminded  that 
section  3(a)(1)(C)  project  funding  is 
based  on  a  75  percent  Federal  and  25 
percent  local  source  of  funds. 

Proposers  not  selected  for 
participation  in  earlier  section  3(a)(1)(C) 
aHnouncements,  may,  by  submitting 
letters  of  continuing  interest  in  lieu  of 
new  proposals,  revise  earlier  submittals 
for  consideration  in  fiscal  year  1985. 
Ralph  I,  Si.inley. 
Urban  .\,':,s  T-cnsportoi,on.  Aan'.n'.istratur. 

FRD.K   *«-24t>.;7  Fiied '♦-I--84.  8  45  ami 
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DEPARTMEMT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Circ.  570,  1983  Rev.,  Supp.  No.  27] 

Ideal  Mutual  Insurance  Co.;  Surety 
Companies  Acceptable  on  Federal 
Bonds;  Correction 

At  49  FR  31190.  dated  August  3,  1984. 
Treasury  published  notification  of  the 
termination  of  Ideal  Mutual  Insurance 
Company's  certificate  of  authority. 
Paragraph  two  of  that  notice  stated; 

With  respect  to  any  bonds  currently  m 
force  with  Ideal  Mutual  Insurance 
Company,  bond-approving  officers  for 
the  Government  may  let  such  bonds  run 
to  expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  company. 


This  paragraph  is  hereby  revised  to: 
With  respect  to  any  bonds  currently  in 
force  with  Ideal  Mutual  Insurance 
Company,  bond-approving  officers  for 
the  Government  should  secure  new 
bonds  with  acceptable  sureties  in  those 
mstances  where  a  significant  amount  of 
liability  remains  outstanding. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Finance  Division,  Bureau  of  Government 
Financial  Operations,  Department  of  the 
Treasury,  Washington,  DC  20226, 
telephone  (202)  634-5745. 

Dated:  September  6,  1984. 

Marcus  W.  Page. 

Deputy  Commissioner.  Bureau  of  Government 
F:;n.;n  la!  Operations. 

ire  Dm    S4-24«44  Ftled  9-17-84:  »:45  am| 
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CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  10:15  a.m.,  Friday. 

September  14. 1984. 

location:  Third  Floor  Hearing  Room. 

1111— 18th  Street.  NW.,  WashinBton 

DC. 

status:  Open  to  the  Pubhc. 
matters:  to  be  considered: 

FY  86  Budget 

The  Commission  will  continue  its 
consideration  of  the  Budget  for  Fiscal  Year 
1986. 

The  Commission  voted  unanimously 
that  agency  business  required  holding" 
this  meeting  without  seven  day  advance 
notice. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda.  Md.  20207,  301-492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

|FR  Doc  84-24783  Filed  »-l*-»4.  2:31  pin| 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  9:30  AM  (Eastern  Time), 
Tuesday,  September  18, 1984. 
place:  Clarence  M.  Mitchell,  Jr.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street  NW., 
Washington,  D.C.  20507. 
STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 


MATTERS  TO  BE  CONSR>ERED: 

1.  Announcement  of  .Notation  Votes. 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Freedom  of  Information  Act  Appeal  No. 
84-6-FOIA-154-CL.  concerning  a  reqtMst  for 
mformation  from  a  dosed  AOEA  file. 

4.  Freedom  of  Information  Act  Appeal  No. 
84-6-FOIA-llO-HQ,  concerning  a  request  for 
information  relating  to  two  EEOC  Requests 
for  Contract  Proposals. 

5  Freedom  of  Information  Act  Appeal  No 
84-O40-FOIA-080-NY,  conceminf  m  request 
for  one  sentence  from  a  charge  file. 

6.  Freedom  of  Information  Act  Appeal  No. 
84-07-FOIA-78-HU.  concerning  a  request  for 
records  from  a  Title  VII  charge  file. 

7  Proposed  SemiannuaJ  Regulatory 
Agenda. 

Closed 

1  Litigation  Authorization:  General 
Counsel  Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  pubhshing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Treva  McCall.  Executive 
Secretary  to  the  Commisson  at  (202) 
634-6748. 

This  Notice  Issued  September  11, 1984. 

Dated:  September  11.  1984. 
Treva  McCall, 
Executive  Secretary  to  the  Commission. 

|FR  Doc.  84-24730  Fiiwi  S-14-81 11:39  uo| 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday. 

September  24. 1984. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  action  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  armounced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
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You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  14, 1984. 
]amesMcAfM, 
Associate  Secretary  of  the  Board. 

[FR  Doc  24818  Filed  S-14-84,  4:11  pi^ 
MLLMQ  COOC  (210-01-11 


FEDERAL  TRADE  COMMtSSION 

TIME  AND  DATES:  10:00  a.m.,  Tuesday, 
September  18, 1984. 

PLACE:  Room  432,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  D.Q  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  Oral 
Presentations  to  the  Commission  in 
connection  with  the  Protein 
Supplements  Proposed  Trade  Regulation 
Rule. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor,  Office 
of  Public  Affairs:  (202)  532-1892, 
Recorded  Message:  532-3806. 
Emily  H.  Rock. 
Secretary. 

(Fit  Dk.  »4-M77a  FiM  ».14-*4:  IM  pm\ 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  17,  24, 1984. 
and  October  1,  8, 1984. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washington. 
D.C. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  17 

Wednesday.  September  19 
10:00  a.m. 
Quarterly  Progress  RepoH  on  Safety  Goal 
Evaluation  Repori  (Public  Meeting) 

Thursday.  September  20 
10:00  a.m. 
Industry  Views  and  Public  Interest  Group 

Comments  on  Decommissioning  [F*ublic 

Meeting) 
2:00  p.m. 


I 
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Uranium  Mill  Tailinga  Litigative  Strategy 

(Qosed— Ex.  10) 
3.-00  pjn. 
[hscussion  of  Management-Organization 

and  Internal  Personnel  Matters  (Closed — 

Ex.  2  ft  6) 

Friday,  September  21 

9:50  a.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 
10:00  a.m. 
Discussion  of  Board  Order  in  Shoreham 
(Open/Closed  to  be  determined] 
2.-00  p.m. 
Discussion  of  Remaining  Questions  on 
Backfitting  (Public  Meeting] 

Weak  of  S«ptMnb«r  24 

Tentative 

Thursday,  September  27 

3:30  p.m. 

Affirmation  Meeting  (Public  Meeting]  (if 
needed] 

Week  of  Octoberr  1 

Tentative 
Tuesday,  October  2 

10:00  a.m. 
Briefing/Possible  Vote  on  UCS  2.206 
Petition  on  TMI-1  Emergency  Feedwater 
(Public  Meeting] 
2.00  p.m. 
Continuation  of  9/S  Discussion  of  Indian 
Point  Probabilistic  Risk  Assessment 
(Public  Meeting) 

Wednesday  October  3 
2:00  p.m. 
Discussion  of  Reexamination  of  Exemption 
Process  (Public  Meeting) 

Thursday,  October  4 

10:00  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Callaway-1  (Public 
Meeting] 
2.00  p.m. 
Semi-Annual  Briefing  on  Appraisal  of 
Operating  Experience  (Public  Meeting) 
3:30  p.m. 

AITirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday.  Octobers 

9:30  a.m. 
Staff  Briefing  and  Discussion  on 
Requirements  for  Senior  Managers 
(Public  Meeting) 

Week  of  Octoberr  8 

Tentative 

Tuesday,  October  9 

10:00  a.m. 
Discussion  of  Severe  Accident  Program  for 
Nuclear  Power  Reactors — Revised  Policy 
Statement  (Public  Meeting) 
2:00  p.m. 

Discussion  of  Proposed  Rule  on 
Decommissioning  Nuclear  Facilities 
(Public  Meeting) 

Wednesday.  October  10 
10:30  a.m. 


Meeting  with  Advisory  Panel  on  TMI-2 

Cleanup  (Public  Meeting) 
2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 

Operating  License  for  Catawba  (Public 

Meeting] 

Thursday.  October  11 

2:00  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting]  (if 
needed) 

Friday.  October  12 

10:00  a.m. 
NUMARC  Briefing  on  Fitness  for  Duty. 
Training  and  Requirements  for  Senior 
Managers  (Public  Meeting) 

TO  VERIFY  THB  STATUS  OF  MEETINGS 
call;  (Recording) — (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 
information:  Julia  Corrado  (202)  634- 
1410.  I 

Dated:  September  14, 1984. 
George  T.  Mazuzan. 

Office  of  the  Secretary. 

[FR  Doc.  B4-24792  Filed  »-14-M:  3:4S  |>in| 
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POSTAL  SERVICE 

(Board  of  Governors) 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  September  10,  1984, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  unanimously  voted 
to  close  to  public  observation  its 
meeting,  scheduled  for  October  2, 1984, 
in  Cleveland,  Ohio.  The  meeting  will 
involve:  (1)  A  continuation  of  the 
discussion  of  strategies  and  positions  in 
connection  with  possible  continued 
collective  bargaining  negotiations, 
pursuant  to  chapter  12  of  title  39  Unted 
States  Code,  involving  parties  to  the 
1981  National  Agreements,  between  the 
Postal  Service  and  four  labor 
organizations  representing  certain 
postal  employees,  which  expired  in  July 
1984;  and  (2)  consideration  of  the  Postal 
Rate  Commission's  September  7, 1984, 
Recommended  Decision  in  Docket  No. 
R84-1,  the  omnibus  rate  case. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Babcock,  Camp,  McKean, 
Peters,  Ryan.  Sullivan,  Voss  and 
Waldman:  Postmaster  General  Bolger: 
Deputy  Postmaster  General  Finch; 
Secretary  of  the  Board  Harris;  General 
Counsel  Cox;  Senior  Assistant 
Postmasters  General  Coughlin  and 
Morris;  and  Counsel  to  the  Governors 
Califano. 

As  to  the  first  of  these  agenda  items, 
the  Board  is  of  the  opinion  that  public 


access  to  any  discussion  of  possible 
strategies  that  Postal  Service 
management  may  decide  to  adopt,  or  the 
positions  it  may  decide  to  assert,  would 
be  likely  to  frustrate  action  to  carry  out 
those  strategies  or  assert  those  positions 
successfully.  In  making  this 
determination,  the  Board  is  aware  that 
the  effectiveness  of  the  collective 
bargaining  process  in  labor-management 
relations  has  traditionally  depended  on 
the  ability  of  the  parties  to  prepare 
strategies  and  formulate  positions 
without  prematurely  disclosing  them  to 
the  opposite  party.  The  public  has  a 
particular  interest  in  the  integrity  of  this 
process  as  it  relates  to  the  Postal 
Service,  since  the  outcome  of  the 
negotiations  between  the  Postal  Service 
and  the  various  postal  unions,  and 
consequently  the  cost,  quality  and 
efficiency  of  postal  operations,  may  be 
adversely  affected  if  the  process  is 
altered. 

Accordingly,  the  Board  of  Governors 
has  determined  that,  pursuant  to  section 
552b(c)(3)  of  title  5.  United  States  Code, 
and  §  7.3(c)  of  title  39.  Code  of  Federal 
Regulations,  this  portion  of  the  meeting 
is  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)],  because 
it  is  likely  to  disclose  information 
prepared  for  use  in  connection  with  the 
negotiation  of  collective  bargaining 
agreements  under  chapter  12  of  title  39, 
United  States  Code,  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(3)  of  title  39,  United 
States  Code.  The  Board  has  determined 
further  that,  pursuant  to  section 
552b(c)(9)(B)  of  title  5,  United  States 
Code,  and  S  7.3(i)  of  title  39,  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to  disclose 
information  the  premature  disclosure  of 
which  is  likely  to  frustrate  significantly 
proposed  Postal  Service  action.  Finally, 
the  Board  of  Governors  has  determined 
that  the  public  has  an  interest  in 
maintaining  the  integrity  of  the 
collective  bargaining  process  and  that 
the  public  interest  does  not  require  that 
the  Board's  discussion  of  its  possible 
collective  bargaining  strategies  and 
positions  be  open  to  the  public. 

As  to  the  second  agenda  item,  the 
Board  is  of  the  opinion  that  public 
access  to  the  discussions  would  be 
likely  to  disclose  information  that  will 
become  involved  in  future  rate  or 
classification  litigation. 

Accordingly,  the  Board  of  Governors 
has  determined  that,  pursuant  to  section 
552b(c)(3)  of  title  5,  United  States  Code. 
§  7.3(c)  of  title  39,  Code  of  Federal 
Regulations,  this  portion  of  the  meeting 
is  exempt  from  the  open  meeting 
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requirements  of  the  Government  in  the 
Sunshine  Act,  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  chapter  36  of  title  39 
(having  to  do  with  postal  ratemaking, 
mail  classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
title  39,  United  States  Code.  The  Board 
has  determined  further,  that  pursuant  to 
section  552b(c)(10)  of  title  5,  United 
States  Code,  and  §  7.3(j]  of  title  39,  Code 
of  Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to 


specifically  concern  the  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  or  the  litigation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  title  5.  United  States  Code,  §  7.6(a]  of 
title  39,  Code  of  Federal  Regulations,  the 
General  Counsel  of  the  United  States 


Postal  Service  has  certified  that  in  his 
opinion  the  meeting  to  be  closed  may 
properly  be  closed  to  public 
observation,  pursuant  to  sections 
552b{c)  (3),  (9)  (B)  and  (10)  of  title  5  and 
sections  41G(c)  (3)  and  (4)  of  title  39, 
United  States  Code,  and  sections  7.3  (c), 
(i)  and  (j)  of  title  39,  Code  of  Federal 
Regulations. 
David  F.  Harris. 
Secretary 

:FK  Doc  84-24-19  Filed  9-14-84  8  4i  iim| 
BILUMO  COOC  771(^.12-11 


^OL 


S  E 


984 


Tuesday 
September  18,  1984 


Part  II 


Department  of 
Commerce 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301 

Public  Telecommunications  Facilities 
Program;  Interim  Revision  of  Rules 
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DEPARTMENT  OF  COMMERCE 

Nationai  Telecommunicattons  and 
Information  Administration 

15  CFR  Part  2301 
(Dockvt  No.  40898-4098] 

Put>iic  Telecommunications  Facilities 
Program;  Interim  Revision  of  Rules 

agency:  National  Telecommunications 

and  Information  Administration  (NTIA). 

Commerce. 

ACTION:  Interim  rules. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  is  announcing 
interim  revision  of  its  rules  which 
govern  the  Public  Telecommunications 
Facilities  Program  (PTFP).  The  revision 
is  necessary  to  clarify  areas  where 
applicants  have  had  difficulties. 

NTIA  intends  to  issue  Final  Rules 
after  it  has  received  and  evaluated 
public  comments.  Organizations  desiring 
to  file  applications  with  NTIA  should 
develop  their  applications  according  to 
the  rules  and  priorities  set  out  herein. 
DATES:  To  give  applicants  for  grants 
during  1985  sufficient  time  to  prepare 
their  applications,  the  Interim  Rules  will 
become  effective  October  1, 1984. 
Comments  must  be  filed  no  later  than 
November  1, 1984.  Reply  comments  must 
be  filed  no  later  than  December  1, 1984. 
ADDRESS:  Persons  interested  in 
commenting  on  the  Interim  Rules  must 
send  three  copies  of  any  comments  to; 
Office  of  the  Chief  Counsel.  NTIA/DOC, 
14th  and  Constitution  Avenue,  NW.. 
Room  4717,  Washington.  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  further  information 
regarding  the  Rules  should  contact  the 
Office  of  the  Chief  Counsel.  NTIA/DOC, 
14th  and  Constitution  Avenue,  NW., 
Room  4717,  Washington.  D.C.  20230. 
Telephone:  (202)  377-1816. 
SUPPLEMENTARY  INFORMATION: 

Interim  Rules 

NTIA  has  completed  two  grant  cycles 
since  the  last  revision  of  its  PTFP  Rules. 
During  these  cycles,  we  have  become 
cognizant  of  several  areas  which  seem 
to  cause  confusion.  Our  intent  is  to 
clarify  these  areas  to  allow  potential 
grantees  more  easily  to  understand  the 
requirements  and  facilitate  their 
applications.  The  proposed  changes  to 
the  Rules  will  allow  for  more  uniformity 
and  clarity  in  administering  the 
program.  The  major  areas  which  have 
been  clarified  include: 

1.  Making  applicant  eligibility  for 
planning  grants  and  project  eligibility 


language  more  consistent  with  the  law 
and  NITA  practices. 

2.  What  constitutes  a  complete 
application  and  distinguishes  it  from  an 
application  that  is  deficient.  • 

3.  What  does  filing  a  timely 
application  mean  and  how  it  is  to  be 
delivered  in  a  timely  manner. 

4.  How  to  amend  an  application. 

5.  How  to  reactivate  a  deferred 
application. 

6.  How  to  request  special 
consideration. 

7.  Expanded  discussions  on  control 
and  use  of  equipment,  eligible 
equipment  items,  and  non-eligible 
equipment  items. 

8.  E.xpanded  discussions  on  the  close- 
out  and  monitoring  procedures  for  a 
project. 

Under  Executive  Order  (E.O.)  12291, 
the  Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  E.O.  12291  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
performed.  This  regulation  is  not  major 
because  it  is  not  "likely  to  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  *  *   *:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity  or 
innovation  *   *   *."  Therefore, 
preparation  of  a  Regulatory  Impact 
Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by  E.O. 
12291. 

The  interim  rules  described  above 
relate  to  a  Federal  grant-in-aid  program; 
thus,  under  section  553(a)(2)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553(a)(2)),  they  may  be  issued  and  made 
effective  immediately  without  notice  of 
proposed  rulemaking,  opportunity  for 
comment,  or  30-day  deferral  of 
effectiveness  after  publication. 
However,  NTIA  believes  the  public 
interest  will  be  best  served  by  making 
these  interim  rules  effective  October  1. 
1984,  by  accepting  comments  and  reply 
comments  by  the  deadlines  specified 
above  under  the  heading  "DATES,"  and 
by  issuing  Final  Rules  based  on 
evaluation  of  those  comments. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq]  does  not  apply  to 
these  interim  rules  because,  as 
explained  above,  the  rules  were  not 
required  to  be  promulgated  as  proposed 
rules  before  issuance  as  final  rules  by 
section  553  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553)  or  by  any 
other  law.  Neither  an  initial  nor  final 
Regulatory  Flexibility  Analysis  was 
prepared. 


As  a  final  matter,  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  OMB 
reviewed  the  information  collection  and 
recordkeeping  requirements  contained 
in  NTIA's  rules  as  set  out  in  the  PTFP 
Report  and  Order,  44  FR  30898  (1979). 
The  amendments  of  NTIA's  regulations 
contained  in  the  Interim  Rules  do  not 
alter  the  Agency's  already  approved 
information  collection  or  recordkeeping 
requirements.  Therefore,  the  collection 
of  the  Information  required  by  rules,  or 
revised  by  the  interim  revisions,  are 
already  approved  by  the  Director  of  the 
Office  of  Management  and  Budget,  OMB 
Control  No.  0660-0001  and  OMB  Control 
No.  0660-0003. 

The  publication  requirement  in 
§  2301.9  while  not  a  new  requirement, 
was  never  approved  by  OMB.  It  has 
now  been  submitted  to  OMB  for 
approval.  Comments  on  this  information 
collection  may  be  directed  to  the  Office 
of  Information  and  Regulatory  Affairs  at 
OMB,  Attention:  Desk  Officer  for 
Department  of  Commerce. 

List  of  Subjects  in  15  CFR  Part  2301 

Administrative  procedure.  Grant 
programs — communications.  Reporting 
and  recordkeeping  requirements. 
Telecommunications. 

Dated:  September  12, 1984. 
David  }.  Markey, 

Administrator. 

Part  2301  is  added  to  Title  15  of  the 
CFR  to  read  as  follows: 

PART  2301— PUBLIC 
TELECOMMUNICATIONS  FACILITIES  ■ 
PROGRAM 

Subpart  A — General 

Sec. 

2301.1  Purpose  and  scope. 

2301.2  Other  pertinent  rules  and  regulations. 

2301.3  Definitions. 

Subpart  B— EUgibility  and  Application 
Proceduras 

2301.4  Who  can  get  a  PTFP  grant  and  what 
can  they  use  it  for? 

2301.5  How  do  I  file  an  application? 

2301.6  What  happens  if  my  application  is 
incomplete  or  untimely? 

2301.7  What  if  I  want  to  change  some  of  the 
information  in  my  application? 

2301.8  Service  of  applications. 

2301.9  Publication  of  filing. 

2301.10  Closing  date. 

2301.11  Federal  Communications 
Commission  authorization. 

2301.12  What  happens  after  Ifile  an 
application? 

2301.13  Do  I  have  a  right  to  appeal? 

2301.14  Can  members  of  tht;  public  comment 
on  applications? 

2301.15  What  does  the  Agency  do  with 
these  comments? 
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Sec. 

2301.16  Coordination  with  interested 
agencies  and  organizations. 

2301.17  Funding  criteria  for  construction 
applications. 

2301.18  Funding  criteria  for  planning 
applications. 

2301.19  Action  on  all  applications. 

Subpart  C    Program  Puipoaas  and  Special 
Consideration 

2301.20  Program  purposes. 

2301.21  Special  consideration. 

Subpart  D— Federal  Hnanciai  Participation 

2301.22  Amount  of  the  Federal  grant. 

2301.23  Payment  of  the  Federal  grant. 

2301.24  Items  and  Costs  ineligible  for 
Federal  funding. 

Subpart  E— Accountability  for  Federal 
Funds 

2301.25  Retention  of  records. 

2301.26  Copies  of  planning  studies:  Final 
certification  of  construction  projects. 

2301.27  Annual  status  report  for 
construction  grants. 

Subpart  F— Control  and  Use  of  Fadttties 

2301.28  What  conditions  are  attached  to  the 
Federal  grant? 

2301.29  Nondiscrimination;  Rules 
incorporated  by  reference. 

2301.30  How  can  a  grant  be  terminated? 

2301.31  Equipment. 

2301.32  Waiver. 

Appendix  A  to  Part  2301 

Authority:  Public  Telecommunications 
Financing  Act  of  1978,  47  U.S.C.  390.  et  seq.. 
as  amended  by  the  Public  Broadcasting 
Amendments  Act  of  1981. 

Subpart  A— General 

§  2301.1    Purpose  and  scope. 

These  rules  prescribe  policies  and 
procedures  to  insure  the  fair,  equitable, 
and  uniform  treatment  of  applications 
for  planning  and  construction  grants  for 
public  telecommunications  facilities. 
They  implement  the  provisions  of  Part 
IV  of  Title  III  of  the  Communications 
Act  of  1934,  as  amended. 

§2301.2    Other  pertinent  njles  and 
regulations. 

Other  mles  and  regulations  pertment 
to  applications  for  the  operation  of 
noncommercial  educational  broadcast 
stations  and  public  broadcast  stations 
are  contained  in  the  rules  and 
regulations  of  the  Federal 
Communications  Commission  47  CFR 
Part  1  (Practice  and  procedure);  Part  2 
(Frequency  Allocations  and  Radio 
Treaty  Matters;  General  Rules  and 
Regulations);  Part  17  (Construction. 
Marking  and  Lighting  of  Antenna 
Structures);  Part  3.  Subpart  E  (Television 
Broadcasting  Stations):  Part  73  (Radio 
Broadcast  Services);  and  Part  74 
fExperimental  Auxiliary  and  Special 
Broadcast  and  Other  Program 
Distribution  and  Services.) 


§2300    Definitions. 

"Act"  means  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934.  47  U.S.C. 
390-94  and  397-99,  as  amended. 

"Administrator"  means  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  U.S.  Department  of 
Commerce. 

"Advertisement"  means  any  message 
or  other  programming  material  which  is 
broadcast  or  otherwise  transmitted  in 
exchange  for  remuneration,  and  which  is 
intended:  to  promote  any  service, 
facility,  or  product  offered  by  any 
person  who  is  engaged  in  such  offering 
for  profit:  to  express  the  views  of  any 
person  with  respect  to  any  matter  of 
public  importance  or  interest  except 
where  prohibited  by  law. 

"Agency"  means  the  National 
Telecommunications  and  Information 
Administration  of  the  U.S.  Department 
of  Commerce. 

"Commission"  means  the  Federal 
Communications  Commission. 

"Construction"  [as  applied  to  public 
telecommunications  facilities)  means 
acquisition  (including  acquisition  by 
lease),  installation,  and  improvement  of 
public  telecommunications  facihties  and 
preparatory  steps  incidental  to  any  such 
acquisition,  installation  or  improvement. 

"de  novo"  means  anew,  afresh,  or  for 
a  second  time. 

"Federal  interest  penod"  means  the 
period  of  time  during  which  the  Federal 
Government  retains  a  reversionary 
interest  in  all  facilities  constructed  with 
Federal  grant  funds.  This  period  begins 
with  the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
completion  date  of  the  project. 

"Nonbroadcast"  means  a  system  for 
the  distribution  of  electronic  signals  by 
a  means  other  than  broadcasting. 
Examples  of  nonbroadcast  are  ITFS. 
SCA,  teletext,  and  cable. 

"Noncommercial  educational 
broadcast  station"  or  a  "public 
broadcast  station"  means  a  television  or 
radio  broadcast  station  which  is  eligible 
to  be  licensed  by  the  Commission  as  a 
noncommercial  educational  radio  or 
television  broadcast  station  and  which 
is  owned  (controlled)  and  operated  by  a 
state,  a  political  or  special  purpose 
subdivision  of  a  state,  public  agency  or 
nonprofit  private  foundation, 
corporation,  institution,  or  association, 
or  owned  (controlled)  and  operated  by  a 
municipality  and  transmits  only 
noncommercial  programs. 

"Noncommercial  telecommunications 
entity"  means  any  enterprise  which  is 
owned  (controlled)  and  operated  by  a 
state,  a  political  or  special  purpose 
subdivision  of  a  state,  a  public  agency, 
or  a  nonprofit  private  foundation, 
corporation,  institution,  or  association; 


and  which  has  been  oi^ganized  primarily 
for  the  purpose  of  disseminating  audio 
or  video  noncommercial  educational 
and  cultural  programs  to  the  public  by 
means  other  than  a  primary  television  or 
radio  broadcast  station,  including,  but 
not  limited  to.  coaxial  cable,  optical 
fiber,  broadcast  translators,  cassettes, 
discs,  satellite,  inicrowave  or  laser 
transmission. 

"Nonprofit"  (as  applied  to  any 
foundation,  corporation,  institution  or 
association]  means  a  foundation, 
corporation,  institution,  or  association, 
no  part  of  the  net  eamingf  of  which 
inures,  or  may  lawfully  inure,  to  the 
benefit  of  any  private  shareholder  or 
individual. 

"Operational  cost"  means  those 
approved  costs  incurred  in  the  operation 
of  an  entity  or  station  such  as  overhead, 
labor,  material,  contracted  services  and 
including  capital  outlay  and  debt 
service. 

"Preoperational  expenses"  means  all 
nonconstruction  costs  incurred  by  new 
public  telecommunications  entities 
before  the  date  on  which  they  began 
providing  service  to  the  public,  and  all 
nonconstruction  costs  associated  with 
the  expansion  of  existing  public 
telecommunications  facilities  before  the 
date  on  which  such  expanded  capacity 
is  activated,  except  that  such  expenses 
shall  not  include  any  portion  of  the 
salaries  of  any  personnel  employed  by 
an  operating  public  telecommunications 
entity. 

"PTFP"  means  the  Public 
Telecommunications  Facilities  Program. 

■PTFP  Director"  means  the  Agency 
employee  who  recommends  final  action 
on  public  telecommunications  facilities 
applications  and  grants  to  the 
Administrator. 

"Public  telecommunications  entity" 
means  any  enterprise  which  is  a  public 
broadcast  station  or  noncommercial 
telecommunications  entity  and  which 
disseminates  public  telecommunications 
services  to  the  public. 

"Pubhc  telecommunications  facilities" 
means  apparatus  necessary  for 
production,  interconnection,  captioning, 
broadcast,  or  other  distribution  of 
programming,  including  but  not  limited 
to,  studio  equipment,  cameras. 
microphones,  audio  and  video  storage  or 
reproduction  equipment,  signal 
processors  and  switchers,  terminal 
equipment,  towers,  antennas, 
transmitters,  remote  control  equipment, 
transmission  line  translators,  microwave 
equipment,  mobile  equipment,  satellite 
communications  equipment, 
instructional  television  fixed  service 
equipment,  subsidiary  communications 
authorization  transmitting  and  receiving 
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equipment,  cable  television  equipment, 
optical  fiber  communications  equipment 
and  other  means  of  transmitting, 
emitting,  storing,  and  receiving  images 
and  sounds  or  information,  except  that 
•  such  term  does  not  include  the  buildings 
to  house  such- apparatus  (other  than 
small  equipment  shelters  which  are  part 
of  satellite  earth  stations,  translators, 
microwave  interconnection  facilities, 
and  similar  facilities). 

"Public  telecommunications  services" 
means  noncommercial  instructional, 
community  service,  public  service, 
public  a^airs,  educational  and  cultural 
radio  and  television  programs,  that  may 
be  transmitted  by  means  of  electronic 
communications  by  a  public 
telecommunications  entity. 

"State"  includes  each  of  the  fifty 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam.  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

"System  of  public  telecommunications 
entities"  means  any  combination  of 
public  telecommunications  entities 
acting  cooperatively  to  produce,  acquire 
or  distribute  programs,  or  to  undertake 
related  activities. 

Subpart  B— Eligibility  and  Application 
Procedures 

$  230 1 .4    Who  can  get  a  PTFP  grant  and 
what  can  they  use  it  for? 

(a)  Eligibility  of  applicants — In  order 
to  apply  for  and  receive  a  PTFP  grant, 
an  applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity; 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes; 

(5)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious  to  plan  for  the 
provision  of  public  telecommunications 
services; 

(6)  A  state  or  local  government  or 
agency  or  a  political  or  special  purpose 
subdivision  of  a  state. 

(b)  Eligibility  of  projects — An 
applicant  which  is  eligible  under 
paragraph  (a)  of  this  section,  may  file  an 
application  with  the  Agency  for  a 
planning  or  construction  grant  to 
achieve  the  following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  telecommunications  services; 


(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities; 

(3)  The  establishment  of  new  public 
telecommunications  entities  into  areas 
currently  receiving  public 
telecommunications  services; 

(4)  The  development  of  public 
telecommunications  facilities  owned  by, 
operated  by,  or  available  to  minorities 
and  women; 

(5)  The  improvement  of  the 
capabilities  of  existing  public  broadcast 
stations  to  provide  public 
telecommunications  services. 

(c)  In  addition  any  applicant,  whose 
proposal  requires  an  authorization  from 
the  Commission,  must  be  eligible  to 
receive  such  authorization. 

{d)(l)  If  a  prospective  applicant  is 
unsure  whether  it  is  eligible  to  receive  a 
PTFP  grant  or  whether  its  proposed 
project  is  eligible  for  PTFP  funding,  the 
prospective  applicant  may  seek  a 
determination  from  the  Agency  at  any 
time,  except  during  the  period  between 
the  closing  date  for  the  filing  of 
applications  and  the  publication  by  the 
Agency  of  the  list  of  applications  which 
the  Agency  has  accepted  for  filing. 

(2)(i)  To  obtain  an  eligibility 
determination  from  the  Agency,  a 
prospective  applicant  must  send  a  letter 
requesting  an  eligibility  determination  to 
the  PTFP  Director,  NTIA/DOC,  14th  and 
Constitution  Avenue,  NW..  Room  4625, 
Washington.  DC  20230. 

(ii)  In  this  letter  the  prospective 
applicant  must: 

(A)  Describe  the  proposed  project; 

(B)  Include  a  copy  of  the 
organization's  articles  of  incorporation 
and  by-laws,  or  other  similar 
documentation,  which  specifies  the 
nature  and  powers  of  the  prospective 
applicant:  and 

(C)  If  the  prospective  applicant  is  a 
nonprofit  foundation,  corporation, 
institution,  or  association,  provide  a 
copy  of  a  letter  from  the  Internal 
Revenue  Service  granting  the 
prospective  applicant  tax  exempt  status 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code,  or  similar 
documentation. 

(3)  A  favorable  eligibility 
determination  does  not  guarantee  that 
the  Agency  will  accept  an  application 
for  filing  or  award  a  grant. 

(4)  An  applicant  may  appeal  an 
unfavorable  eligibility  determination  to 
the  Administrator  under  §  2301.13. 

§  2301.5    How  do  I  file  an  application? 

[a]  New  applications.  To  apply  for  a 
PTFP  grant  an  applicant  must  file  a 
timely  and  complete  application.  A 
prospective  applicant  may  obtain  an 
approved  Agency  application  form  from 


the  Public  Telecommunications 
Facilities  Program,  NTIA/DOC,  14th  and 
Constitution  Avenue.  NW.,  Room  4625. 
Washington,  DC  20230. 

(1)  To  file  a  timely  application  an 
applicant  must  file  an  application  on  or 
before  the  closing  date  set  for  the  filing 
of  applications  by  the  Administrator 
under  §  2301.10  of  the  rules.  The 
application  must: 

(i)  Be  addressed  to  the  Public 
Telecommunications  Facilities  Program, 
NTIA/DOC.  14th  and  Constitution 
Avenue,  NW..  Room  4625,  Washington. 
DC  20230; 

(ii)  All  applications,  whether  mailed 
or  hand  delivered  must  be  received  in 
the  Department  of  Commerce  directed  to 
PTFP,  Room  4625,  no  later  than  5:00  p.m. 
on  the  closing  date. 

(2)  To  file  a  complete  application,  the 
applicant  must  submit  an  original  and 
one  copy  of  the  Agency  application  form 
with  the  signature  of  an  officer  of  the 
applicant,  who  is  legally  authorized  to 
sign  for  the  applicant  with  the 
assurances  and  other  information 
described  below: 

(i)  Assurances — 

(A)  The  applicant  is  an  eligible  entity 
as  described  in  §  2301.4(a)  of  the  rules; 

(B)  The  facilities  to  be  acquired  and 
installed  under  the  project  will  be 
owned  or  leased  (as  consistent  with 

§  2301.24)  by  the  applicant; 

(C)  The  applicant  will  control  the 
operation  of,  and  maintain,  any  public 
telecommunications  facilities  obtained 
with  PTFP  funds  during  the  period  of 
Federal  interest; 

(D)  The  applicant  will  have  when 
needed  the  necessary  funds  to  construct 
any  public  telecommunications  facilities 
for  which  the  Agency  has  granted 
matching  funds: 

(E)  The  applicant  will  have  Ute  funds 
necessary  to  operate  and  maintain  those 
facilities  once  oonstructad; 

(F)  The  applicant  will  use  PTFP 
funded  facilities  and  any  monies 
generated  through  the  use  of  PTFP 
funded  facilities  primarily  for  public 
telecommunications  purposes; 

(G)  The  applicant  will  not  use  or 
allow  the  use  of  any  PTFP  funded 
facilities  for  other  than  public 
telecommunications  purposes  when 
such  uses  would  interfere  with  the  use 
of  the  facilities  for  the  provision  of 
public  telecommunications  services; 

(H)  The  applicant  has  participated  (or, 
in  the  case  of  a  planning  grant,  will 
participate)  in  comprehensive  planning 
for  such  public  telecommunications 
facilities,  including  community 
involvement,  an  evaluafion  of  alternate 
technologies  and  coordination  with  state 
telecommunications  agencies,  if  any; 
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(I)  The  applicant  has  taken  into 
account  all  non-Federal  financial 
sources  available  for  the  project  and  the 
non-Federal  share  stated  by  the 
applicant  as  being  available  for  use  in 
the  project  is  the  maximum  amount 
available  from  such  sources: 

(I)  The  applicant  will  make  the  most 
economical  and  efficient  use  of  the 
grant; 

(K)  The  applicant  will  hold 
appropriate  title  or  lease  to  the  site  on 
which  apparatus  proposed  in  the  project 
will  be  operated,  including  the  right  to 
construct,  maintain,  operate,  inspect, 
and  remove  such  apparatus,  sufficient  to 
assure  the  continuity  of  operation  for  a 
period  of  ten  (10)  years  following  the 
completion  of  the  project; 

(L)  Ehiring  the  period  in  which  the 
applicant  possesses  or  uses  the 
Federally  funded  facilities  (whether  or 
not  this  period  extends  beyond  the 
Federal  interest  period),  the  applicant 
may  not  use  or  allow  the  use  of  the 
Federally  funded  equipment  for 
purposes  the  essential  thrust  of  which 
are  sectarian; 

(M)  The  applicant  will  maintain 
insurance  to  protect  the  Federal 
investment  from  perils  for  the  10-year 
term  of  the  Federal  investment  subject 
to  §  2301.29(b)(7); 

(N)  The  apphcant  will  abide  by  the 
current  reporting  requirements  of 
§  2301.27  as  amended: 

(ii)  Other  information — 

(A)  A  brief  narrative  statement  (of  not 
more  than  four  (4)  pages)  describing  the 
proposed  project  with  particular 
attention  to  the  funding  criteria; 

(B)  A  copy  of  the  applicant's  articles 
of  incorporation,  by-laws,  board  of 
directors,  and  other  similar 
documentation  specifying  the  nature 
and  powers  of  the  applicant: 

(C)  If  the  applicant  is  a  nonprofit 
foundation,  corporation,  institution,  or 
association,  a  copy  of  a  letter  from  the 
Internal  Revenue  Service  granting  the 
applicant  tax  exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code;  or  other  legal  documentation  of 
nonprofit  status; 

(D)  A  copy  of  any  environmental 
impact  statement  or  other 
environmental  assessment  document 
prepared  in  connection  with  the 
proposed  projects  as  may  be  required  by 
any  Federal,  state,  or  local  law  or 
regulation; 

(E)  If  the  application  is  for  a 
construction  project,  a  five  (5)  year  plan 
outlining  the  applicant's  projected 
facilities  requirements  and  the  projected 
costs  of  those  facilities; 

(F)  If  the  application  is  for  a 
construction  project,  information 
relating  to  the  applicant's  evaluation  of 


alternate  technologies  available  in  the 
service  area  and  the  extent  to  which 
there  is  no  duplication  of  services; 

(G)  An  inventory  of  all  public 
telecommunications  facilities  (if  any) 
with  manufacturers  model  number, 
production  year,  and  the  date  of 
acquisition  of  the  equipment  which  is 
currently  owned  by  the  applicant* 

(H)  If  special  consideration  is 
requested  under  section  392(f)  of  the 
Act,  information  detailing  the  basis  for 
the  request  on  the  form  provided  by  the 
Agency; 

(I)  A  statement  by  the  applicant 
certifying  that  the  applicant  has  served 
copies  of  its  application  on  each  of  the 
entities  required  under  |  2301.8  of  this 
part  with  a  copy  of  the  letters 
transmitting  the  application  to  the 
entities  served; 

(I)  A  statement  by  the  applicant 
certifying  that  the  applicant  is  causing  to 
be  published  in  a  newspaper  of  general 
circulation  in  the  community  to  be 
served  the  notice  required  in  §  2301.9  of 
the  rules  and  two  copies  of  the  notice  as 
it  is  to  appear  in  the  newspaper  with 
notations  of  the  dates  on  which  the 
notice  is  to  be  or  has  been  published; 

(K)  An  opinion  letter  from  the 
applicant's  attorney  stating  that  the 
applicant  will  have  fee  simple  title  or  a 
long-term  lease  (e.g.,  a  ten-year  lease)  or 
an  option  to  obtain  same  to  any  real  or 
personal  property  necessary  for  the 
installation  of  major  fixed  equipment 
(such  as  a  broadcast  transmitter  or 
tower); 

(L)  Meaningful  documentation, 
including  as  necessary  the  proper  FCC 
authorization  cited  in  §§  2301.8  and 
2301.11,  supporting  the  appbcant's 
request  for  equipment  to  render  the 
proposed  service.  If  applicable  in  certain 
cases  where  equipment  is  requested, 
documentation  indicating  excessive 
downtime  or  high  incident  of  repair 

(M)  A  full  and  detailed  explanation  of 
any  discrimination  complaints  filed 
against  it  before  any  governmental 
agency. 

(b)  Deferred  applicant.  (1)  An 
applicant  may  reactivate  an  application 
deferred  by  the  Agency  during  the  prior 
year  under  |  2301.19,  if  the  applicant  has 
not  substantially  changed  the  stated 
purpose  of  the  application. 

(2)  To  reactivate  a  deferred 
application,  the  applicant  must  file  a 
written  request  with  the  Public 
Telecommunications  Facilities  Program. 
NTLA/DOC,  14th  and  Constitution 
Avenue,  NW.,  Room  4625.  Washington. 
DC.  20230.  The  request  must  be  timely 
and  complete.  In  addition,  all  deferred 
applications  will  be  subject  to  S  2301.4 
eligibility  determination  de  novo. 


(i)  To  file  a  timety  reqoest,  an 
applicant  most  file  the  request  on  or 
before  the  date  esUblished  as  the 
closing  date  for  the  filing  of  applications 
under  {  2301.10  of  the  rules.  The  request 
must: 

(A)  Be  addressed  to  the  Public 
Telecommunications  Facilities  Program. 
NTIA/DOC  Uth  and  ConsHtntion 
Avenue,  NW.,  Room  4625.  Washington, 
DC.  20230; 

(B)  All  reactivated  applications, 
whether  mailed  or  hand  delivered,  must 
be  received  no  later  than  5K»  p.m.  of  the 
closing  date. 

(ii)  To  file  a  complete  request,  the 
applicant  must  submit  an  original  and 
one  copy  of  the  following: 

(A)  Sections  I,  D,  IH,  and  IV  of  Part  I 
of  the  approved  Agency  applicatjon 
form  with  the  original  signature  of  an 
officer  of  the  applicant,  who  is  legally 
authorized  to  sign  for  the  applicant,  a 
notation  of  the  file  number  of  the  earlier 
application  and  the  current  filing  date  of 
the  amendment; 

(B)  A  brief  narrative  statement  (not 
more  than  four  (4)  pages)  describing  the 
proposed  project,  submitted  on  the 
current  application  form; 

(C)  An  update  of  availabihty  of 
operating  funds  and  the  necessary  non- 
Federal  share  of  the  project: 

(D)  A  revised  listing  of  current  eligible 
project  costs,  if  necessary; 

(E)  A  revised  inventory  of  all  public 
telecommunications  facilities  currently 
owned  by  the  applicant  (applicants 
having  previously  submitted  an 
inventory  need  only  submit  updated 
information); 

(F)  If  the  apphcation  is  for  a 
construction  project,  a  revised  five  (5) 
year  plan  outlining  the  applicant's 
projected  facilities  requirements,  and 
the  projected  costs  of  such  facilities 
(applicants  having  previously  submitted 
a  five  (5)  year  plan  may  submit 
amendments,  which  update  the  plan  and 
do  so  88  not  to  include  the  current  year); 

(G)  Current  information  relating  to  the 
applicant's  evaluation  of  alternate 
technologies  available  in  the  service 
area  and  the  extent  to  which  there  is 
duplication  of  services: 

(H)  If  special  consideration  is 
requested  under  47  U.S.C.  293(f)  of  the 
Act,  current  information  detailing  the 
basis  for  the  request  on  the  form 
provided  by  the  Agency; 

(I)  A  statement  by  the  applicant 
certifying  that  the  applicant  has  served 
copies  of  its  reactivated  application  on 
each  of  the  entities  required  under 
S  2301.8  of  this  part  with  a  copy  of  the 
letters  transmitting  the  application  to 
the  entities  served; 
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(1)  A  statement  by  the  applicant 
certifying  that  the  applicant  is  causing  to 
be  published  in  a  newspaper  of  general 
circulation  in  the  community  to  be 
served  the  notice  required  in  S  2301.9  of 
the  rules  and  two  copies  of  the  notice  as 
it  is  to  appear  in  the  newspaper  with 
notations  of  the  dates  on  which  the 
notice  is  to  be  at  has  been  published; 

(K)  A  full  and  detailed  explanation  of 
any  descrimination  complaints  filed 
against  it  before  any  governmental 
agency. 

(c)  Additional  information — (1)  The 
Agency  may  request  from  the  applicant 
any  additional  information  which  the 
Agency  deems  necessary  or  pertinent. 

(2)  Applicants  must  promptly  provide 
any  additional  information  which  the 
Agency  requests  as  being  necessary  or 
pertinent. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  0660-0003) 

§23014    What  happens  H  my  application  Is 
incomptata  or  unttmaly? 

(a)  Incomplete  applications.  The 
Agency  will  return  any  application 
which  it  has  found  to  be  incomplete. 

(b)  Untimely  applications.  The 
Agency  will  return  any  application, 
substantial  amendment  to  an 
application  or  request  to  reactivate  a 
deferred  application  which  is  filed  after 
the  closing  date. 

(c)  Applicants,  whose  applications  the 
Agency  returns  as  being  incomplete, 
may  appeal  the  action  to  the 
Administrator  under  $  2301.13. 
Applicants,  whose  applications  the 
Agency  returns  as  being  untimely,  may 
not  appeal  the  Agency's  action. 

§  2301.7    What  if  I  want  to  change  some  of 
ttw  infonnation  In  my  application? 

(a)  An  applicant,  which  has  filed  a 
timely  and  complete  application  (or 
request  seeking  renewed  consideration 
of  a  deferred  application)  which  results 
in  minor  deficiencies  may  submit  minor 
changes  to  its  application  or  submit 
additional  information  at  any  time  up  to 
45  calendar  days  after  the  closing  date 
for  the  filing  of  applications. 

(b)  To  make  minor  changes  to  its 
application,  an  applicant  must  submit  an 
original  and  one  copy  of  the  following  to 
the  address  specified  in  §  2301.5(a)(1)  of 
this  part: 

(1)  A  letter  describing  in  detail  the 
information  or  documentation  which  the 
applicant  is  making  to  its  application: 

(2)  Any  new  material  or  altered 
material; 

(3)  A  certification  that  it  has  filed  a 
copy  of  the  notice  on  each  of  the  entities 
requred  under  \  2301.8. 

(c)  Applicants  may  not  submit 
substantial  amendments  to  their 


applications  (amendments  which 
substantially  change  the  nature  or  scope 
of  the  proposed  project)  after  the  closing 
date. 

(d)  Applicants  which  have  deferred 
applications  on  file  with  the  Agency  and 
submit  substantial  amendments  to  their 
deferred  applications  will  be  considered 
as  a  new  appHcation  and  must  comply 
with  §  2301.5. 

§  230 1 .8    Service  of  applications. 

On  or  before  the  closing  date,  an 
applicant  which  files  an  application,  or 
an  applicant  seeking  renewed 
consideration  of  a  deferred  application, 
or  a  substantial  amendment  to  an 
application  with  the  PTFP,  must  serve  a 
copy  of  its  application,  request,  or 
substantial  amendment  and  any 
subsequent  amendment(s)  of  the 
application  on: 

(a)  The  state  or  local  agency  (if  any) 
having  jurisdiction  over  the 
development  of  broadcast  and/or 
nonbroadcast  telecommunications  in  the 
state  and  the  community  to  be  served  by 
the  proposed  projects; 

(b)  In  the  case  of  an  application  for  a 
construction  grant  for  which 
Commission  authorization  is  necessary, 
the  Secretary.  Federal  Communications 
Commission,  Washington,  DC  20554; 

(c)  The  state  teleconununications 
agency  (if  any)  in  the  state  in  which  the 
channel  associated  with  the  project  is 
assigned  by  the  Commission,  if  the 
channel  in  question  is  assigned  jointly  to 
communities  in  different  states,  the  state 
agency  (if  any)  in  each  of  the  states 
concerned; 

(d)  The  state  telecommunications 
agency  (if  any)  in  any  state,  any  part  of 
which  is  located  within  the  service  area 
of  the  proposed  facility; 

(e)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372,  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applications. 

§  2301.9    Publication  of  filing. 

On  or  before  the  closing  date,  all 
applicants  must  cause  to  be  published  in 
a  newspaper  of  general  circulation  in 
the  community(ies)  to  be  served,  a 
notice  that  it  has  filed  an  application. 

(a)  The  notice  must  contain: 

(1)  The  name  of  the  applicant; 

(2)  The  address  of  the  applicant's 
office  where  a  copy  of  the  application  is 
available  to  the  public; 

(3)  A  brief  description  of  the  proposed 
project;  and 

(4)  The  address  to  which  commenting 
parties  should  send  their  comments: 
Public  Telecommunications  Facilities 
Program,  NTIA/DOC,  14th  and 


Constitution,  NW.,  Room  4625. 
Washington,  DC  20230. 

(b)  The  notice  must  be  published  once 
a  week  for  two  consecutive  weeks. 

(c)  The  applicant  must  submit  two 
copies  of  the  notice  as  it  is  to  appear  or 
has  appeared  in  the  newspaper  to  the 
Agency  (at  the  address  provided  in 
paragraph  (a)(4)  of  this  section)  with 
notations  of  the  dates  of  publication. 

§2301.10    Closing  date. 

The  Administrator  shall  select  and 
publish  in  the  Federal  Register  a  date  by 
which  applications  for  funding  in  a 
current  fiscal  year  are  to  be  filed. 

§  2301.1 1    Federal  Communications 
Commission  auttKMlzation. 

(a)  Each  applicant  whose  project 
requires  Commission  authorization  must 
file  an  application  for  that  authorization 
on  or  before  the  closing  date  for  filing  of 
PTFP  applications.  We  recommend 
submission  of  applications  to  the 
Commission  60  days  prior  to  the  PTFP 
closing  date.  Such  applications  should 
be  clearly  marked  to  identify  them  as  a 
PTFP  applicant. 

(b)  Any  Commission  authorization 
required  for  the  project  must  be  in  the 
name  of  the  applicant  for  the  PTFP 
grant. 

(c)  If  the  project  is  to  be  associated 
with  an  existing  station.  Commission 
operating  authority  for  that  station  must 
be  current  and  valid. 

(d)  For  any  project  requiring  a  new 
authorization  or  authorizations  from  the 
Commission,  the  applicant  must  file 
with  the  Agency  a  copy  of  each 
Commission  application  and  any 
amendments  thereto. 

(e)  If  the  applicant  fails  to  file  the 
required  Commission  application  or 
applications  by  the  closing  date 
established  pursuant  to  §  2301.10  of 
these  rules,  or  if  the  Commission 
returns,  dismisses,  or  denies  an 
application  required  for  the  project  or 
any  part  thereof,  or  for  the  operation  of 
the  station  with  which  the  project  is 
associated,  the  Agency  may  return  the 
application  for  Federal  financial 
assistance  to  the  applicant. 

(f)  No  grant  will  be  awarded  until 
confirmation  has  been  received  from  the 
Commission  that  any  necessary 
authorization  will  be  issued. 

§  230 1 . 1 2    What  happens  after  I  flie  an 
application? 

After  the  closing  date,  the  Agency  will 
examine  each  application  for  timeliness, 
completeness,  eligibility,  and 
Commission  authorization. 

(a)  If  the  Agency  finds  that  an 
application  is  untimely  or  incomplete,  it 
will  return  the  application  to  the 
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applicant  and  inform  the  applicant  that 
its  application  was  untimely  or 
incomplete  and  will  not  be  considered 
during  the  present  cycle. 

(b)  If  the  Agency  identifies  minor 
deficiencies,  it  will  notify  the  applicant 
and  hold  the  application  for  45  calendar 
days  after  the  closing  date  to  allow  the 
applicant  time  to  correct  these 
deficiencies.  If.  after  this  time,  the 
application  is  still  deficient,  the  Agency 
will  return  the  apphcation  to  the 
applicant  and  inform  the  applicant  that 
its  application  was  deficient  and  will 
not  be  considered  during  the  present 
cycle. 

(c)  When  the  Agency  finds  that  either 
the  applicant  or  the  project  is  ineligible, 
it  will  return  the  application  to  the 
applicant  and  inform  the  applicant  that 
if  or  its  proposed  project  is  ineligible. 

(d)  If  the  Agency  finds  that  a  proposed 
project  requires  authorization  from  the 
Commission  and  that  the  applicant  did 
not  tender  its  application  for 
Commission  authorization,  the  Agency 
will  return  the  application.  In  returning 
an  apphcation  under  this  paragraph,  the 
Agency  will  inform  the  applicant  that 
the  Agency  cannot  consider  that 
applicant's  application  for  a  grant  during 
the  present  grant  cycle,  because  the 
applicant  did  not  file  an  application  for 
authority  with  the  Commission. 

(e)  The  Agency  will  pubUsh  a  notice  in 
the  Federal  Register  listing  all 
applications  accepted  for  fihng. 
Acceptance  of  an  application  for  filing 
does  not  preclude  subsequent  return  or 
disapproval  of  an  application,  nor  does 

it  assure  that  any  particular  application 
will  be  funded.  It  merely  qualifies  that 
application  to  compete  for  funding  with 
other  applications  accepted  for  filing. 

§2301.13    Do  I  have  a  rigtit  to  appear? 

(a)  Within  15  calendar  days  after  the 
date  on  which  the  Agency  sends  a 
written  notice  to  an  applicant  denying 
the  eligibility  of  the  applicant  or  the 
applicant's  project,  or  notifying  an 
applicant  that  its  application  is 
incomplete,  the  applicant  may  file  a 
written  notice  of  appeal  with  the 
Administrator.  The  notice  of  appeal 
must  contain  a  statement  by  the 
applicant  showing  its  basis  for 
appealing  the  Agency's  action— i.e., 
showing  that  the  denial  of  eligibility  or 
determination  of  incompleteness  is 
factually  or  legally  incorrect.  (If  the 
applicant  relies  on  any  written 
documents  or  other  materials  to  refute 
the  Agency's  action,  the  applicant 
should  list  each  item  and  attach  a  copy 
of  each  item  or  indicate  that  the  Agency 
has  a  copy  of  the  item  in  its  possession.) 

(b)  Upon  receipt  of  the  notice  of 
appeal,  the  Administrator  will  review 


the  appeal  in  consultation  with  the  Chief 
Counsel  and  the  FTFP  Director  and  will 
render  a  decision  within  30  calendar 
days. 

(c)  If  the  Administrator  sustains  the 
denial  of  eligibility  or  the  determination 
of  incompleteness,  the  Agency  will 
return  the  application  to  the  applicant. 

(d)  All  decisions  of  the  Administrator 
made  under  paragraph  (b)  of  this  section 
are  final. 

§2301.14    Can  m«fnfo«rs  of  ttta  put>ttc 
comment  on  appllcattona? 

(a)  Any  interested  party  may  file 
comments  with  the  Agency  supporting 
or  opposing  an  application  setting  forth 
the  grounds  for  support  or  opposition, 
and  a  certification  that  a  copy  of  the 
comments  have  been  mailed  (or 
otherwise  provided)  to  the  apphcant. 
Persons  commenting  on  applications 
must  send  their  comments  to:  Public 
Telecommunications  Facilities  Program 
NTIA/DOC  14th  and  Constitution 
Avenue,  NW.,  Room  4625,  Washington, 
DC  20230. 

(b)  Persons  filing  comments  on 
applications  must  do  so: 

(1)  After  the  applicant  files  its 
application  with  the  PTFP:  and 

(2)  Within  15  calendar  days  after  the 
Agency  publishes  a  notice  of  acceptance 
of  applications  in  the  Federal  Register. 

(c)  Within  30  calendar  days  after  the 
Agency  publishes  a  notice  of  acceptance 
of  applications  in  the  Federal  Register, 
an  applicant  may  file  a  reply  to  any 
comments  opposing  its  application. 

(d)  The  time  periods  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
may  be  extended  by  the  Director  if  good 
cause  is  shown. 

§  230 1 . 1 5    What  doe*  the  Agency  do  wltti 
these  comments? 

(a)  The  Agency  will  incorporate  all 
comments  from  the  public  and  any 
replies  to  those  comments  from  an 
applicant  in  the  official  application  file. 

(b)  An  applicant  or  an  objecting  party 
may  not  appeal  to  the  Administrator  the 
determination  of  the  Agency  to  grant  or 
not  grant  a  particular  application. 

§2301.16    Coordination wtthlnterested 
agencies  and  organtzatlons. 

In  acting  on  applications  and  carrying 
out  other  responsibilities  under  the  Act, 
the  Agency  shall  consult  with: 

(a)  The  Commission,  with  respect  to 
functions  which  are  of  interest  to  or 
affect  functions  of  the  Commission; 

(b)  The  Corporation  for  Public 
Broadcasting,  public  broadcasting 
agencies,  organizations,  other  agencies, 
and  institutions  administering  programs 
which  may  be  coordinated  effectively 
with  Federal  assistance  provided  under 


the  Act:  the  state  office  established  to 
review  applications  under  Executive 
Order  1237Z  if  the  state  has  established 
such  an  oHice  and  wishes  to  review 
these  applications. 

§2301.17    Fundina  crtlBrta  for  eofietnietioa 

applications. 

In  determining  whether  to  approve  a 
construction  grant  apphcation.  in  whole 
or  in  part,  and  the  amount  of  such  grant 
or  whether  to  defer  action  on  such  an 
application,  the  Agency  will  evaluate  all 
the  information  in  the  application  file 
and  consider  the  following  factors  (the 
order  of  Usting  implies  no  priority): 

(a)  How  well  the  applicant  has 
satisfied  the  assurances  required  in 
§  2301.5; 

(b)  The  program  purposes  set  forth  in 
§  2301.20  as  well  as  the  specific  program 
priorities  set  forth  in  the  Appendix  of 
these  Rules; 

(c)  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support,  which  assures  the 
applicant's  continual  service  to  the 
communities  within  the  service  area; 
and  the  availability  of  necessary  funds 
for  capital  expenditures; 

(d)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(e)  The  extent  to  which  the  apphcant 
has: 

(1)  Assessed  specific  educational, 
informational,  and  cultural  needs  of  the 
communitylies)  to  be  served  by  the 
proposed  public  telecommunications 
service; 

(2)  Evaluated  alternate  technologies, 
the  bases  upon  which  decisions  were 
made  as  to  the  technology  to  be  utilized 
and  the  extent  to  which  the  proposed 
service  will  not  duplicate  service 
already  available; 

(3)  Provided  meaningful 
documentation  of  applicant's  equipment 
requirements; 

(4)  Provided  meaningful 
documentation  of  community  support  for 
the  service  to  be  provided  (such  as 
letters  from  key  elected/appointed 
policy-making  officials,  from  agencies 
for  whom  the  applicant  producers  or 
will  produce  programs  or  other 
materials); 

(f)  The  extent  to  which  the  evidence 
supplied  in  the  application  reasonably 
assures  an  increase  in  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owmed  (or  controlled)  by  minorities  and 
women; 

(g)  The  extent  to  which  various  items 
of  eligible  apparatus  proposed  are 
necessary  to,  and  capable  of,  achieving 
the  objectives  of  the  project  and  will 
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permit  the  most  e^icient  use  of  the  grant 
funds; 

(h)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
broadcast  industry  performance 
standards: 

(i)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  the  facility 
and  provide  services  of  professional 
quality: 

{])  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  services  with  other 
telecommunications  entities  in  the 
service  area: 

(k)  The  extent  to  which  the  project 
implements  local,  statewide  or  regional 
public  telecommunications  systems 
plans,  if  any; 

(1)  The  extent  to  which  the  applicant's 
proposed  five  (5)  year  facilities  plan 
required  by  section  392(a)  of  the  Act  is 
practical,  financially  affordable  and 
consistent  with  the  intent  of  the  Act  and 
Regulations; 

(m)  The  readiness  of  the  Commission 
to  grant  any  necessary  authorization. 

(n)  The  urgency  for  funding  based  on 
justification  of  needs. 

§  2301.18    Funding  criteria  for  planning 
applications. 

In  determining  whether  to  approve  a 
planning  grant  application,  in  whole  or 
in  part,  and  the  amount  of  such  grant,  or 
whether  to  defer  action  on  such  an 
application,  the  Agency  will  evaluate  all 
the  information  in  the  application  file 
and  consider  the  following  factors  (the 
order  of  listing  implies  no  priority): 

(a)  How  well  the  applicant  has 
satisfied  the  assurances  required  in 
S  2301.5: 

(b)  The  extent  to  which  the  applicant's 
interests  and  purposes  are  consistent 
with  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency: 

(c)  The  qualifications  of  the  proposed 
planner  to  provide  a  public 
telecommunications  facilities  plan; 

(d)  The  extent  to  which  the  planning 
project's  proposed  procedural  design 
assures  that  the  applicant  would  obtain 
adequate: 

(1)  Financial,  human  and  support 
resources  necessary  to  conduct  the  plan, 

(2)  Coordination  with  other 
telecommunications  entities  at  the  local, 
state,  regional  and  national  levels, 

(3)  Evaluation  of  alternate 
technologies  and  existing  services,  and 

(4)  Participation  by  the  public  to  be 
served  (and  by  minorities  and  women  in 
particular)  in  the  planning  of  the  project: 

(e)  The  extent  to  which  the  applicant 
has  engaged  in  pre-planning  studies  to 
determine  the  technical  feasibility  of  the 
proposed  planning  project  (such  as  the 


availability  of  a  frequency  assignment,  if 
necessary  for  the  project): 

(f)  The  extent  to  which  the  proposed 
procedure  and  timetable  are  feasible 
and  can  achieve  the  expected  results. 

§  2301.19    Action  on  all  applications. 

(a)  After  consideration  of  an 
application  which  the  Agency  has 
accepted  for  filing,  any  comments  and 
replies  filed  by  interested  parties  and 
any  other  relevant  information,  the 
Agency  will  take  one  of  the  following 
actions: 

(1)  Select  the  application  for  funding, 
m  whole  or  in  part: 

(2)  Defer  the  application  for 
subsequent  consideration  pursuant  to 
§  2301.5:  or 

(3)  Return  the  application  to  the 
applicant  with  a  notice  of  the  grounds 
and  reasons. 

(b)  Upon  the  Agency's  approval  or 
defernil,  in  whole  or  in  part,  of  an 
application,  the  Agency  will  inform: 

(1)  The  applicant: 

(2)  Each  state  educational  television 
radio  or  telecommunications  agency,  if 
any.  in  any  state,  any  part  of  which  lies 
within  the  service  area  of  the  applipant's 
facility: 

(3)  The  Commission;  and 

(4)  The  Corporation  for  Public 
Broadcasting  and,  as  appropriate,  other 
public  telecommunications  entities. 

(c)  If  the  Agency  awards  a  grant,  the 
grant  award  document  will  include  grant 
terms  and  conditions  set  forth  in 
Subpart  D  of  the  rules  and  whatever 
other  provisions  are  required  by  Federal 
law  or  regulations,  or  may  be  deemed 
necessary  or  desirable  for  the 
achievement  of  the  purposes  of  the 
program. 

Subpart  C— Program  Purposes  and 
Special  Consideration 

§  2301.20    Program  purposes. 

(a)  The  following  criteria,  hsted  in 
order  of  priority,  shall  govern  the 
Agency's  determination  to  fund  an 
application  and  the  amount  of  the  grant 
awarded: 

(1)  Whether  the  application  will 
provide  new  public  telecommunications 
faciUties  to  extend  service  to  areas  not 
currently  receiving  such  services. 

(2)  Whether  the  application  will  result 
in  the  expansion  of  the  service  areas  of 
existing  public  telecommunications 
entities. 

(3)  Whether  the  application  will  result 
in  the  improvement  of  the  capabilities  of 
existing  public  broadcasting  stations  or 
new  public  broadcasting  stations  to 
provide  public  telecommunications 
services. 


(b)  Notwithstanding  the  purposes 
among  applications  listed  in  paragraph 
(a)  of  this  section,  the  Agency  may 
utilize  appropriated  funds  to  award 
grants  to  applicants  who  are  otherwise 
eligible  for  funding,  but  do  not  fall 
within  any  of  the  purposes  Hsted  in 
paragraph  (a)  of  this  section.  Grants 
made  pursuant  to  this  paragraph  must 
fulfill  the  overall  objectives  of  the  Act. 

§  230 1 .2 1    Special  consMeratioa 

In  assessing  applications,  the  Agency 
will  give  special  consideration  to 
applications  which  foster  ownership/ 
control  of,  operation  of,  and 
participation  in  public 
telecommunications  entities  by 
minorities  and  women.  NTIA  interprets 
the  words  "ownership"  and  "owned"  as 
meaning  "control"  of  an  entity  "through 
the  possession  or  exercises  of  the 
normal  incidents  of  ownership, 
participation  of  the  governing  board, 
holding  of  corporate  offices,  etc.,"  and  to 
accord  special  consideration  only  where 
women  and/or  minorities  are  either  in 
legal  (i.e.,  more  than  fifty  percent)  or 
actual  control  of  the  entity.  We  will 
consider  the  applicant's  reported 
composition  of  its  governing  body  and 
the  individuals  who  hold  management- 
level  and  policymaking  positions.  The 
percentage  of  ownership/control, 
operation,  and  participation  must  be 
denoted  on  the  Agency's  special 
consideration  exhibit  form. 

Subpart  D — Federal  Financial 
Participation 

§  2301.22    Amount  of  ttio  Federal  grant 

(a)  Planning  grants.  A  Federal  grant 
for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  grant  award 
document  and  the  attachments  thereto. 
The  Agency  may  provide  up  to  100 
percent  of  the  funds  necessary  for  the 
planning  of  a  public  telecommunications 
construction  project. 

(b)  Construction  grants.  (1)  A  Federal 
grant  award  for  the  construction  of  a 
public  telecommunications  facility  shall 
he  an  amount  determined  by  the  Agency 
and  set  forth  in  the  grant  award 
document,  except  that  such  amount 
shall  not  exceed  75  percent  of  the 
amount  determined  by  the  Agency  to  be 
the  reasonable  and  necessary  cost  of 
such  project. 

(2)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
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requirement  is  specificalJy  and 
expressly  authorized  by  Federal  statute. 
(3)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 
Federal  matching  purpose*,  except  upon 
a  clear  compelling  showing  of  need. 

(c)  If  the  actual  costs  incurred  in 
completing  the  planning  or  construction 
project  are  less  than  the  estimated 
project  costs,  which  were  the  basis  for 
the  Agency's  determination  of  the  initial 
grant  award,  the  Agency  shall  reduce 
the  amount  of  the  final  grant  award  so 
that  the  final  grant  award  bears  the 
same  ratio  to  the  actual  cost  of  the 
project  as  the  initial  grant  award  bore  to 
the  estimated  total  project  costs.  In  no 
case  will  the  final  grant  award  exceed 
the  initial  grant  award. 

(d)  Project  costs  do  not  include  the 
value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
effective  closing  date. 

(e)  NTIA  will  specify  the  effective 
date  of  the  acceptance  for  filing  in  the 
Federal  Register  notice  required  under 
§  2301.12  of  the  rules. 

§2301.23    Payment  Of  the  Federal  grant 

(a)  The  Agency  will  not  make  any 
payment  under  an  award,  unless  and 
until  the  recipient  complies  with  all 
relevant  requirements  imposed  by  this 
part.  Additionally,  with  regard  to  a 
public  telecommunications  entity 
requiring  Commission  authorization,  the 
Agency  will  not  make  any  payment  until 
it  receives  confirmation  from  the 
Commission  that  the  Commission  has 
granted  any  necessary  authorization. 

(b)  After  the  conditions  indicated  in 
paragraph  (a)  of  this  section  have  been 
satisfied,  the  Agency  will  make  payment 
to  the  grantee  in  such  installments 
consistent  with  the  percentage  of  project 
completion,  as  the  Agency  may 
determine.  (As  a  general  matter,  the 
Agency  expects  grantees  to  expend 
local  matching  funds  at  a  rate  at  least 
equal  to  the  ratio  of  the  local  match  to 
the  Federal  grant  as  stipulated  in  the 
grant  award.) 

(c)  When  an  applicant  completes  a 
construction  protect,  the  Agency  will 
assign  a  completion  data  which  the 
Agency  will  use  to  calculate  the 
termination  date  of  the  Federal  interest 
period.  (Tlie  completion  date  will  be  the 
date  on  which  the  grantee  certifies  in 
writing  that  the  project  is  complete  and 
in  accord  with  the  terms  and  conditions 
of  the  grant,  as  required  under  {  2301.26. 
If  the  PTFP  Director  determines  that  the 
grantee  improperly  certified  the  project 
to  be  complete,  the  PTFP  Director  will 
amend  the  completion  date  accordingly.) 


§2391^    HMmanri 


for 


The  following  items  and  costs  are 
ineligible  for  fimding  under  tha  Act: 

(a)  Equipment  and  supplies:  (1) 
Vehicles,  including  those  in  which 
mobile  equipment  is  mounted  or  carried: 

(2)  Broadcast  receiving  equipment 
such  as  television  receivers  FM 
receivers,  (except  as  required  by  good 
engineering  practices  for  monitoring  the 
origination  or  off-air  transmission  of 
signals,  including  vertical  interval  or 
subcarrier  receivers  and  decoders  for 
handicap  and/or  telemetry  use.  or 
satellite  receivers); 

(3)  Modifying  or  strengthening  the 
applicant's  tower  to  accommodate 
antennas  of  commercial  entities, 
however  strengthening  or  modifying  a 
commercial  entity^s  tower  to 
accommodate  a  public  broadcasting 
entity  is  acceptable; 

(4)  Equipment  for  motion  picture  or 
still  photography  or  processing, 
including  sound  synchronization; 

(5)  Manual  film  or  tape  editing 
equipment,  film,  recording  tape,  reels, 
cartridge  tapes,  tape  or  record  cleaning 
equipment; 

(6)  Scenery  and  props,  art  and 
graphics  supplies  and  equipment; 

(7)  Sound  insulation  devices, 
cycloramas.  draperies,  studio  clocks  and 
systems,  blackboards,  office  intercoms, 
telephones  and  telephone  systems, 
furniture,  and  the  like,  excepting 
consoles  required  to  mount  equipment 
such  as  audio  consoles  and  video 
switchers; 

(8)  Production  devices  such  as 
prompting  systems,  timers,  on-air  lights, 
background  projection  systems,  sound 
effects,  and  the  like: 

(9)  Office  equipment,  printing  and 
duplication  supplies:  except  for  those 
leased  for  planning  projects  under 
section  392(c)  of  the  Act; 

(10)  Maintenance  equipment  such  as 
hand  and  power  tools,  storage  cabinets 
and  maintenance  services  and  supplies; 

(11)  Air  conditioning  for  control  or 
equipment  rooms,  studios,  transmitter 
buildings,  mobile  units  and  other 
operational  rooms  and  offices  (except 
that  the  cost  to  provide  ventilation  of 
eligible  project  apparatus  as  required  by 
good  engineering  practice  and 
documented  in  the  application  is  an 
eligible  installation  cost); 

(12)  Equipment  and  costs  involved  to 
provide  primary  power  to  the  facility  up 
to  the  output  of  the  main  power  panel, 
including  transformers,  regulators 
(except  those  required  by  good 
engineering  practice  to  stabilize 
transmitter  RF  output),  primary  power 
generators  and  related  equipment 
(except  where  primary  power  is  not 


available  or  it  can  be  docnmented  as 
being  nmisabie  for  broadcast); 

(13)  Expendable  items,  including  spare 
recordmg  heads,  spare  lenses,  spare 
circuit  components,  alignment  tapes  and 
other  kit*  normally  considered  spares 
except  for  traaaauttNt  spare  parts  kits 
and  tubes: 

(14)  Redundant  equipment  such  as 
spare  transmitters  or  costs  associated 
with  same,  back-up  microwave 
equipment  except  for  the  main  studio  to 
transmitter  link  as  required  by  good 
engineering  practice,  auto-logging 
equipment  for  remote  control  interfacing 
and  terminals  associated  with  same; 

(15)  Such  other  equipment  and 
supplies  as  the  Agracy  may  determine 
prior  to  the  award  of  a  grant 

(b)  Other  expenses:  (1)  Buildings  and 
modifications  to  build^tgs  to  bouse 
eligible  equipment  and  fences 
surrounding  them  are  not  themselves 
eligible  for  funding  under  this  prc^ram. 
except  that  small  equipment  shelters 
which  are  part  of  sateUite  earth  stations. 
translators,  microwave  interconnection 
facilities,  and  similar  facihties  are 
eligible  for  funding: 

(2)  Land  and  land  improvements: 

(3)  Salaries  of  personnel  employed  by 
an  operating  public  telecommunications 
entity  and  other  operational  costs, 
except  fw  planning  projects  under 
section  392(c)  of  the  Act,  and  for 
construction-related  activities  as 
defined  in  section  397(1)  of  the  Act  and 

§  2301.3  of  the  rules; 

(4)  Moving  costs  required  by 
relocation; 

(5)  Such  other  expenses  as  the  Agency 
may  determine  prior  to  the  award  of  a 
grant. 

Subpart  E— Accountability  for  Federal 
Funds 

§  2301.25    Retention  of  rMords. 

(a)  Each  recipient  of  assistance  under 
this  program  shall  keep  intact  and 
accessible  the  following  records: 

(1)  A  complete  and  itemized  inventory 
of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part  with  Federal  funds; 

(2)  Complete,  ciurent  and  accessible 
financial  records  which  fully  disclose 
the  total  amoimt  of  the  project  the 
amount  of  the  grant  the  disposition  of 
the  grant  proceeds:  and  the  amount 
nature  and  source  of  non-Federal  funds 
associated  with  the  project. 

(3)  All  records  specified  in  Office  of 
Management  and  Budget  Circulars  A- 
102  (for  State  and  local  governments) 
and  A-110  (educational  institutions, 
hospitals  and  nonprofit  organizations). 
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(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate 
identification  and  reference  to  inventory 
records. 

S  2301.26    CopiM  of  planning  studtes;  Final 
cai  UHcallon  of  construction  pcolscts. 

(a)  Upon  completion  of  a  planning 
project,  the  grantee  must  promptly 
provide  to  the  Administrator  two  copies 
of  any  study  conducted  in  whole  or  in 
part  with  funds  provided  under  this 
program  by  sending  the  copies  to  the 
Public  Telecommunications  Facilities 
Program,  NTIA/DOC,  14th  and 
Constitution  Avenue,  NW.,  Room  4625, 
Washington.  DC  20230. 

(b)  Upon  completion  of  a  construction 
project,  the  grantee  must: 

(!)  Certify  that  the  grantee  has 
completed  the  acquisition  and  ^ 

installation  of  the  project  equipment  in 
accordance  with  the  project  as  approved 
by  the  Agency  and  has  complied  with 
all  terms  and  conditions  of  the  grant  as 
specified  in  §  2301.5: 

(2)  Certify  that  the  grantee  has 
obtained  any  necessary  Commission 
authorizations  to  operate  the  project 
apparatus  following  the  acquisition  and 
installation  of  the  apparatus  and 
document  the  same. 

(3)  Certify  that  the  facilities  have  been 
acquired,  are  in  operating  order  and  that 
the  grantee  is  using  the  facilities  to 
provide  public  telecommunications 
services  in  accordance  with  the  project 
as  approved  by  the  Agency  and 
document  same;  and 

(4)  Certify  that  the  grantee  has 
obtained  adequate  insurance  to  protect 
the  Federal  interest  in  the  project  in  the 
event  of  loss  through  casualty  and 
provide  the  Agency  with  a  copy  of  their 
insurance  policy. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  0660-0001) 

§  2301.27    Annual  status  rsport  for 
construction  proiects. 

For  construction  projects,  the  grantee 
must  file  with  the  Agency  during  the  ten 
(10)  year  period  commencing  with  the 
date  of  completion  of  a  project,  an 
annual  status  report  on  or  before  each 
April  1  following  completion  of  the 
project.  In  the  annual  report,  the  grantee 
must: 

(a)  Specifically  address  the  conditions 
attached  to  the  grant  as  specified  in 

J  2301.28: 

(b)  Report  any  changes  from  the  date 
of  completion  of  the  project  or  date  of 
previous  annual  report  in  the  manner  of 
compliance  with  S  2301.28; 

(cj  Certify  that  the  grantee  continues 
to  meet  the  conditions  attached  to  the 
grant  as  specified  in  §  2301.28. 


(Approved  by  ths  OfHce  of  Management  and 
Budget  under  OMB  Control  No.  0660-0001) 

Subpart  7 — Control  and  Use  of 
Facilities  j 

§  2301.28    Wttat  conditions  are  attacfwd  to 
ttw  Fsdaral  grant? 

When  an  applicant  is  awarded  a 
Federal  grant  under  the  PTFP,  the 
applicant  (now  the  grantee)  takes  the 
grant  subject  to  certain  conditions 
concerning  the  use  of  the  Federal 
monies  and  the  equipment  obtained 
with  those  monies.  These  conditions  are; 

(a)  In  order  to  assure  that  the  Federal 
investment  in  public 
telecommunications  facilities  funded 
under  the  Act  will  continue  to  be  used  to 
provide  public  telecommunications 
services  to  the  public  during  the  period 
of  Federal  interest,  all  grantees  shall: 

(1)  Execute  and  record  a  document 
establishing  that  the  Federal 
government  has  a  priority  lien  on  any 
facilities  purchased  with  funds  under 
the  Act  during  the  period  of  continuing 
Federal  interest  The  document  shall  be 
recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  the  community 
where  the  grantee's  headquarters  are 
located. 

(2)  A  certified  copy  of  the  recorded 
lien  shall  be  filed  with  the  Administrator 
ninety  days  after  the  grant  award  is 
received. 

(3)  The  continuing  period  of  Federal 
interest  shall  be  no  less  than  10  years 
from  the  date  of  completion  of  the 
project. 

(b)  During  the  construction  of  a 
project  and  the  Federal  interest  period, 
the  grantee  must: 

(1)  Continue  to  be  an  eligible 
organization  as  described  in  §  2301.4 
above; 

(2)  Obtain  and  continue  to  hold  any 
necessary  Commission  authorization{s); 

(3)  Use  the  Federal  grant  funds  for 
which  the  grant  was  made  and  for  the 
items  of  apparatus  and  other 
expenditure  items  specified  in  the 
application  for  inclusion  in  the  project, 
except  that  the  grantee  may  substitute 
other  items  where  necessary  or 
desirable  to  carry  out  the  purpose  of  the 
project  as  approved  in  advance  by  the 
Agency  in  writing; 

(4)  Use  the  facilities  primarily  for  the 
provision  of  public  telecommunications 
services  and  ensure  that  the  use  of  the 
facilities  for  other  than  public 
telecommunications  purposes  does  not 
interfere  with. the  provision  of  the  public 
telecommunications  services  for  which 
the  grant  was  made: 

(5)  Not  make  its  facilities  available  to 
any  person  for  the  broadcast  or  other 


transmission  intended  to  be  received 
directly  by  the  public  of  any 
advertisement,  except  as  permitted  by 
law  or  as  authorized  by  the  Commission; 

(6)  Hold  appropriate  title  or  lease 
satisfactory  to  protect  the  Federal 
interest  to  the  site  or  sites  on  which 
apparatus  proposed  in  the  project  will 
be  operated,  including  the  right  to 
construct,  maintain,  operate,  inspect  and 
remove  such  apparatus,  sufficient  to 
assure  continuity  of  operation  of  the 
facility; 

(7)  Maintain  protection  against 
common  hazards  through  adequate 
insurance  coverage  or  other  equivalent 
undertakings,  except  that,  to  the  extent 
the  applicant  follows  a  different  policy 
of  protection  with  respect  to  its  other 
property,  the  applicant  may  extend  such 
policy  to  apparatus  acquired  and 
installed  under  the  project,  if  they 
receive  express  written  approval  for  this 
different  policy  from  the  Director.  In 
addition,  each  grantee  must  send  a  copy 
of  their  current  insurance  coverage  with 
each  Annual  Report;. 

(8)  Within  30  calendar  days  of  the 
award  date,  the  recipient  shall  submit, 
in  triplicate  to  the  Public 
Telecommunications  Facilities  Program, 
a  construction  schedule  or  a  revised 
planning  timetable  which  will  include 
the  information  requested  in  the  grant 
terms  and  conditions  in  the  award 
package; 

(9)  Comply  with  the  provision  of  the 
Office  of  Management  and  Budget 
Circulars  A-102  (for  state  and  local 
governments)  and  A-110  (for  institutions 
of  higher  education,  hospitals  and  other 
nonprofit  organizations)  for  the 
procurement  of  equipment  and  services 
funded  in  whole  or  in  part  with  Federal 
monies; 

(10)  Interest  earned  on  advances  of 
Federal  funds  shall  be  remitted  to  the 
Agency  except  for  interest  earned  on 
advances  of  states  or  instrumentalities 
of  a  state  as  provided  by  the 
Intergovernmental  Cooperation  Act  of 
1968  (Pub.  L.  90-577)  and  advances 
made  to  tribal  organizations  pursuant  to 
section  102, 103,  or  104  of  the  Indian  Self 
Determination  Act  (Pub.  L.  93-638); 

(11)  In  advertising  for  bids  for  the 
purchase  of  apparatus,  the  grantee  shall 
state  the  Federal  Government  has  an 
interest  in  facilities  purchased  with 
Federal  funds  under  this  program  which 
begins  with  the  purchase  of  the  facilities 
and  continues  for  ten  (10)  years  after  the 
completion  of  the  project; 

(12)  In  complying  with  the  financial 
and  performance  reporting  requirements 
of  Attachments  H  and  I  of  Office  of 
Management  and  Budget  Circular  A-110 
and  the  grant  terms  and  conditions,  the 


Federal  Registar  /  Vol  49.  No.  182  /  Tuesday.  September  18.  1384  /  Rule,  and  Regulation, 


grantee  shall  submit  performance 
reports  and  the  required  finaiKial 
reports  on  a  calendar  year  quarterly 
basis  for  the  periods  ending  March  31, 
June  30,  September  30.  and  December  31. 
or  any  portion  thereof.  Reports  are  due 
no  later  than  30  days  following  the  end 
of  each  reporting  period; 

(13)  Promptly  complete  the  project 
and  place  the  public 
telecommunications  facility  into 
operation; 

(14)  Permit  inspections  during  normal 
working  hours  by  the  Agency  and  the 
Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives,  of  the  public 
telecommunications  facilities  acquired 
with  Federal  financial  assistance  or  of 
any  books,  documents,  papers,  and 
records  relating  to  those  facilities: 

(15)  Ensure  that  no  person  shall,  on 
the  grounds  of  race,  color  or  national 
origin,  be  excluded  from  participation  in, 
be  denied  the  benefits  of  or  otherwise 
be  subjected  to  discrimination  under 
any  program  or  activity  for  which  the 
applicant  receives  funding  under  this 
Act  (Title  VI  of  the  Civil  Rights  Act  of 
1964  as  implemented  by  Department 
regulations  15  CFR  Subtitle  A.  Part  8); 

(16)  Ensure  that  no  person  shall,  on 
the  basis  of  sex.  be  excluded  from 
participation  in.  be  denied  the  benefits 
of  or  be  subject  to  discrimination  under 
any  educational  program  or  activity  for 
which  the  applicant  receives  funding 
under  the  Act  (Title  IX  of  the  Education 
Amendment  of  1972,  as  amended); 

(17)  Ensure  that  no  otherwise 
qualified  individual  shall,  solely  by 
reason  of  handicap,  be  excluded  from 
the  participation  in,  be  denied  the 
benefits  of  or  be  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  receives 
funding  under  this  Act  (section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended); 

(18)  The  Agnecy  will  allow  the 
acquisition  of  facilities  by  lease; 
however,  there  are  several  provisions 
which  must  be  followed: 

(i)  The  lease  must  be  for  a  term  of 
years  not  greater  than  the  useful  life  of 
the  equipment. 

(ii)  The  cost  of  the  lease  must  not  be 
more  than  the  total  of  the  non-Federal 
share  of  the  matching  funds. 

(iii)  The  actual  amount  of  the  lease 
must  not  be  more  than  the  outright 
purchase  price  would  be. 

(iv)  The  lease  agreement  must  state 
that  in  the  event  of  anticipated  or  actual 
termination  of  the  lease,  the  Federal    •     •• 
Government  through  the  Agency  has  the 
right  to  transfer  and  assign  the  leasehold 
to  a  new  grantee  for  the  duration  of  the 
lease  contract. 


(19)  During  the  period  in  which  tiie 
grantee  possesses  or  uses  the  Federally 
funded  facilities  (whether  or  not  this 
period  extends  beyond  the  Federal 
interest  period),  the  grantee  may  not  use 
or  allow  the  use  of  the  Federally  funded 
equipment  for  purposes  the  essential 
thrust  of  which  are  sectarian. 

{2301^    NondtocrhnlnatkM};  Rutes 
tncofporeted  by  reference. 

(a)  The  Agency  shall  enforce  Title  VI 
of  the  Civil  Rights  Act  of  1964.  as 
implemented  by  Department  regulations, 
15  CFR  SubtiUe  A.  Part  8.  which  is 
hereby  incorporated  in  this  part  by 
reference. 

(b)  The  Agency  shall  enforce  Title  IX 
of  the  Education  Amendments  of  1972, 
as  amended.  Department  implementing 
regulations  have  not  yet  been  adopted, 
but  will  be  incorporated  by  reference  in 
this  part  upon  their  adoption. 

(c)  The  Agency  shall  enforce  section 
504  of  the  Rehabihtation  Act  of  1973,  as 
amended.  Department  implementing 
regulations  have  been  proposed,  43  FR 
53765,  piiblished  November  17. 197a 
Final  regulations  will  be  inoorporated  by 
reference  in  this  part 

(d)  The  Agency  shall  enforce  the  Age 
Discrimination  Act  of  1975.  as  amended. 
Department  implementing  regulations 
have  not  yet  been  adopted,  but  will  be 
incorporated  by  reference  upon  their 
adoption. 

§2301.30    How  can  a  grant  be  terminated? 

(a)  Termination  for  cause.  If  a  grantee 
fails  to  meet  any  condition  attached  to 
the  grant,  as  specified  in  S  2301.28  of  this 
Part  the  Agency  may  take  any 
appropriate  action  including,  but  not 
limited  to: 

(1)  Suspending  a  particular  grant  and 
withholding  further  payments  under  that 
grant,  pending  corrective  action  by  the 
grantee; 

(2)  Prohibiting  a  grantee  from 
incurring  additional  obligations  of  funds, 
pending  corrective  action  by  the  grantee; 

(3)  Where  the  grantee  cannot  (or  will 
not)  comply  with  the  condition  (or 
conditions)  attached  to  a  particular 
grant,  terminating  the  grant  and 
requiring  the  grantee  to  repay  the 
Federal  Government  an  amount  bearing 
the  same  ratio  to  the  fair  market  value 
of  the  facihties  at  the  time  of 
termination  as  the  Federal  grant  bore  to 
the  project; 

(4)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  which  the  grantee  has  received 
from  the  Agency,  suspending  payments 
under  all  these  other  grants; 

(5)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  which  the  grantee  has  received 


from  the  Agency,  tenninating  all  these 
other  grants  and  requiring  the  grantee  to 
repay  the  Federal  Government  an 
amount  bearing  the  same  ratio  to  the 
fair  market  value  of  the  facilities  at  the 
time  of  termination  as  the  Federal  grants 
bore  to  die  projects  for  which  they  were 
granted. 

(b)  Termination  for  convenieace. 
When  the  Agency  and  the  grantee  agree 
that  the  continuation  of  the  project 
would  not  produce  beneficial  results 
commensurate  with  the  expenditure  of 
further  Federal  funds,  the  parties  may 
terminate  the  grant,  in  whole  or  in  part, 
with  all  the  conditions  and  on  an 
effective  date  to  which  the  parties  have 
mutually  agreed  in  writing. 

(c)  Termination  by  transfer.  When  the 
Agency  and  grantee  agree  in  writing  the 
grant  may  be  terminated  by  transferring 
the  Federal  interest  in  PTFP  funded 
equipment  to  other  eligible  equipment 
presently  owned  or  to  be  purchased  by  a 
grantee  with  non-Federal  monies. 

(1)  Equipment  previously  funded  by 
PTFP  which  is  within  tlie  Federal 
interest  period,  may  not  be  used  in  a 
transfer  request  as  the  designated 
equipment  to  which  the  Federal  interest 
is  to  be  transferred. 

(2)  Equipment  is  not  transferrable 
until  after  the  third  anniversary  of  the 
PTFP  certified  date  of  completion  of  the 
funded  project. 

(3)  The  same  item  can  be  used  only 
once  to  substitute  for  the  Federal 
interest;  however,  it  may  be  used  to 
cover  equipment  fransferred  fi^m  one  or 
more  grants  if  the  request  for  each  is 
submitted  at  the  same  time. 

(4)  A  lien  on  equipment  transferred  to 
the  Federal  interest  must  be  recorded  in 
accordance  with  15  CFR  2301.28  of  the 
PTFP  Regulations.  A  copy  of  the  lien 
document  must  be  filed  with  the  PTFP 
within  60  days  of  the  date  of  approval  of 
the  transfer  of  Federal  interest. 

(5)  If  the  Federal  interest  is  to  be 
transferred  to  other  equipment  presently 
owned  or  to  be  purchased  by  a  grantee, 
the  Federal  interest  in  that  equipment 
must  be  at  least  equal  to  the  Federal 
interest  in  the  original  equipment. 

(d)  Termination  by  buy-out  A  grantee 
may  terminate  the  PTFP  grant  by  buying 
out  the  Federal  interest  with  non- 
Federal  monies.  Buy-outs  may  be 
requested  at  any  time. 

(e)  Procedures  for  transfer  or  buy- 
out— 

(1)  Grantees  requesting  a  transfer  or 
buy-out  of  PTFP  funded  equipment  must 
submit  such  requests  on  a  form  provided 
by  the  Agency.  (OMB  Control  No.  0660- 

0003) 

(2)  In  either  case,  the  amount  of  the 
Federal  interest  must  be  determined  by 
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negotiation  between  PTFP  and  the 
grantee  and  agreed  upon  by  the 
Director. 

S  2301.31    EquipnMnt 

All  equipment,  which  a  grantee 
acquires  under  this  program,  shall  be  of 
professional  broadcast  quality.  An 
applicant  proposing  to  utilize 
nonbroadcast  technology  shall  propose 
and  purchase  equipment  which  is 
compatible  with  broadcast  equipment 
wherever  the  two  types  of  apparatus 
interface. 

S  2301.32    Waiver. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  section 
392(e)  of  the  Act. 

Appendix  A  to  Part  2301 

Priority  I — Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area.  Within  this  category, 
we  establish  two  subcategories: 

A.  Projects  which  include  local 
origination  capacity.  This  category 
includes  the  planning  or  construction  of 
new  facilities  which  can  provide  a  full 
range  of  radio  and/or  television 
programs  including  material  that  is 
locally  produced.  Eligible  projects 
include  new  radio  or  television 
broadcast  stations,  new  cable  systems. 
or  first  public  telecommunications 
service  to  existing  cable  systems, 
provided  that  such  projects  include  local 
origination  capacity. 

B.  Projects  which  do  not  include  local 
origination  capacity.  This  category 
includes  projects  such  as  increases  in 
tower  height  and/or  power  of  existing 
stations  and  construction  of  translators, 
cable  networks  and  repeater 
transmitters  which  will  result  in 
providing  public  telecommunications 
services  to  previously  unserved  areas. 

Priority  I  and  its  subcategories  only 
apply  to  grant  appHcants  proposing  to 
plan  or  construct  new  facilities  to  bring 
public  telecommunications  services  to 
geographic  areas  which  are  presently 
unserved — i.e.,  areas  which  do  not 
receive  any  public  telecommunications 
services  whatsoever.  (It  should  be  noted 
that  television  and  radio  are  considered 
separately  for  the  purposes  of 
determining  coverage.) 

Under  priority  IB,  NTIA  will  consider 
an  area  served  when  it  receives  a  public 
television  signal  from  a  distant  source 
through  a  cable  system  which  has  a 
penetration  rate  of  50  percent.  (An 
applicant  proposing  to  plan  or  construct 
a  facility  to  serve  a  geographical  area 


which  is  presently  unserved,  should 
indicate  the  number  of  persons  who 
would  receive  a  first  public 
telecommunications  signal  as  a  result  of 
the  proposed  project.) 

Priority  II — Replacement  of  Basic 
Equipment  of  Existing  Essential 
Broadcast  Facilities.  Projects  eligible  for 
consideration  under  this  category 
include  the  replacement  of  obsolete  or 
worn  out  equipment  in  existing 
broadcast  facilities  which  provide  either 
the  only  public  telecommunications 
signal  or  the  only  locally  originated 
public  telecommunications  signal  to  a 
geographical  area. 

In  order  to  show  that  the  replacement 
of  equipment  is  necessary,  applicants 
must  provide  documentation  indicating 
excessive  downtime,  or  a  high  incidence 
of  repair  (i.e.,  copies  of  maintenance 
logs.  Letters  documenting  non- 
availability of  parts  should  also  be 
included.)  Additionally,  applicants  must 
show  that  the  facility  is  the  only  public 
telecommunications  facility  providing  a 
signal  to  a  geographical  area  or  the  only 
facility  with  local  origination  capacity  in 
a  geographical  area. 

The  distinction  between  Priority  II 
and  Priority  IV  is  that  Priority  II  is  for 
the  replacement  of  basic  equipment  for 
essential  facilities.  Where  an  applicant 
seeks  to  "improve"  basic  equipment  in 
its  facility  (i.e.,  where  the  equipment  is 
not  "worn  out"),  or  where  the  applicant 
is  not  an  essential  facility,  NTIA  would 
consider  the  applicant's  project  under 
Priority  IV. 

Priority  III — Establishment  of  First 
Local  Origination  Capacity  in  a 
Geographical  Area.  Projects  in  this 
category  include  the  planning  or 
construction  of  facilities  to  bring  the 
first  local  origination  on  capacity  to  an 
area  already  receiving  public 
telecommunications  services  from 
distant  sources  through  translators, 
repeaters  or  cable  systems. 

Applicants  seeking  funds  to  bring  the 
first  local  origination  capacity  to  an  area 
already  receiving  some  public 
telecommunications  services  may  do  so, 
either  by  establishing  a  new  (and 
additional)  public  telecommunications 
facility,  or  by  adding  local  origination 
capacity  to  an  existing  facility.  (A 
source  of  a  public  telecommunications 
signal  is  distant  when  the  geographical 
area  to  which  the  source  is  brought  is 
beyond  the  grade  B  contour  of  the 
originating  facility.) 

Priority  IV — Replacement  and 
Improvement  of  Basic  Equipment  for 
Existing  Broadcast  Facilities.  Projects 
eligible  for  consideration  under  this 
category  include  the  replacement  of 


obsolete  or  worn  out  equipment  and  the 
upgrading  of  existing  origination  or 
delivery  capacity  to  current  industry 
performance  standards  (e.g., 
conversions  to  color,  stereo,  etc.; 
improvements  to  signal  quality  and 
significant  improvements  in  equipment 
flexibility  or  reliability).  As  under 
Priority  II,  applicants  seeking  to  replace 
or  improve  basic  equipment  under 
Priority  IV  should  show  that  the 
replacement  of  the  quipment  is 
necessary  by  including  in  their 
applications  data  indicating  excessive 
downtime,  or  a  high  incidence  of  repair 
(such  as  documented  in  maintenance 
logs.) 

Priority  V — Augmentation  of  Existing 
Broadcast  Station  Facilities.  Projects 
under  this  priority  would  equip  an 
existing  station  beyond  a  basic  capacity 
to  broadcast  programming  from  distant 
sources  and  to  originate  local 
programming. 

A.  Projects  to  equip  auxiliary  studios 
at  remote  locations,  or  either  to  provide 
mobile  origination  facilities.  An 
applicant  must  demonstrate  that 
significant  expansion  in  public 
participation  in  programming  will  result. 
This  category  includes  mobile  units, 
neighborhood  production  studios  or 
facilities  in  other  locations  within  a 
station's  service  area  which  would  make 
participation  in  local  programming 
accessible  to  additional  segments  of  the 
population. 

B.  Projects  to  augment  production 
capacity  beyond  basic  level  in  order  to 
provide  programming  or  related 
materials  for  other  than  local 
distribution.  This  category  would 
provide  equipment  for  the  production  of 
programming  for  regional  or  national 
use.  Need  beyond  existing  capacity  must 
be  justified. 

Other  Cases.  In  any  fiscal  year,  NTIA 
possesses  the  discretionary  authority  to 
award  grants  to  eligible  applicants 
whose  proposals  do  not  clearly  fall 
wiihin  any  of  the  listed  priorities  but 
whose  application,  by  virtue  of  their 
unique  or  innovative  nature,  would 
further  the  overall  objectives  of  the  Act. 
Such  projects  include,  among  other 
things,  the  planning  and  construction  of 
facilities  to  provide  significantly 
different  additional  services  for  which  a 
clear  and  substantial  community  need 
can  be  demonstrated  (e.g.,  service  to 
identifiable  ethnic  or  linguistic  minority 
audiences,  services  to  the  blind  or  deaf, 
frstructional  services  or  electronic  text.) 
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DEPARTMENT  OF  LABOR 
Office  of  ttM  Secretary 
29  CFR  Part  20 

Debt  CoHectkHi  Act  of  1982;  Proposed 
Rule;  Disclosure  of  Information  to 
Credit  Reporting  Agencies 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Proposed  rule. 

summary:  The  Debt  Collection  Act  of 
1982  (Pub.  L  97-365),  and  other 
applicable  authority,  authorizes  the 
Federal  government  to  disclose  to  credit 
reporting  agencies  information 
concerning  claims  owed  the  United 
States  by  debtors.  This  proposed  rule 
establishes  the  procedures  the 
Department  of  Labor  will  follow  in 
making  disclosures  of  information  on 
debtors  to  credit  reporting  agencies. 
DATE:  Comments,  in  duplicate,  must  be 
received  on  or  before  November  2. 1984. 
ADDRESS:  Send  comments  to:  Dennis 
McDaniel.  Office  of  the  Solicitor. 
Department  of  Labor.  Room  N2428.  200 
Constitution  Avenue.  NW..  Washington, 
DC.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  McDaniel.  telephone  (202-523- 
7721). 

SUPPLEMENTARY  INFORMATION:  The  Debt 

Collection  Act  of  1982  (Pub.  L.  97-365) 
amends  the  Federal  Claims  Collection 
Act  of  1966  to  authorize  the  Federal 
government  to  employ  various  debt 
collection  techniques  commonly 
available  to  the  private  sector.  Among 
these  techniques  are  those  for  disclosing 
the  names,  debt  information,  and  the 
addresses  of  individuals  to  consumer 
credit  reporting  agencies  and  use  of 
collection  agencies. 

Section  3  of  the  Debt  Collection  Act, 
and  other  applicable  authority,  permits 
agencies  to  disclose  information  to 
credit  reporting  agencies.  To  insure 
against  indiscriminate  disclosures  of 
consumer  debt  information,  the  Debt 
Collection  Act  places  limitations  on  the 
disclosure  process  affecting  both  the 
timing  and  content  of  the  disclosure. 

This  proposed  rule  establishes  the 
procedures  the  Department  of  Labor  will 
employ  to  disclose  information  on 
individual  debtors  to  consumer  credit 
reporting  agencies,  and  commercial 
debtors  to  commercial  credit  reporting 
agencies. 

Executive  Order  12291 

The  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 


costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the 
proposed  rule  will  have  no  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities"  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354.  94  Stat.  1164  (5  U.S.C.  605(b)).  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
This  conclusion  is  reached  because  the 
proposed  rule  does  not.  in  itself,  impose 
any  additional  requirements  upon  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

List  of  Subjects  in  29  CFR  Part  20 

Government  employees.  Loan 
programs.  Claims.  Credit. 
Administrative  practice  and  procedure. 

Accordingly.  Subtitle  A  of  Title  29  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

Part  20  consisting  of  Subpart  A,  at  this 
time,  is  added  to  Title  29  Subtitle  A  to 
read  as  follows.  Subparts  B  and  C  are 
^added  to  Part  20  elsewhere  in  Part  III  of 
this  issue.  i 

PART  20— DEBT  COLLECTION  ACT  OF 
1982 

Subpart  A— Disclosure  of  Information  to 
Credit  Reporting  Agencies 

Sec. 

20.1  Purpose  and  scope. 

20.2  Definitions. 

20.3  Agency  responsibilities. 

20.4  Determination  of  delinquency:  notice. 

20.5  Examination  of  records  relating  to  the 
claim;  opportunity  for  full  explanation  of 
the  claim. 

20.6  Opportunity  for  repayment. 

20.7  Review  of  the  obligation. 

20.8  Disclosure  to  credit  reporting  agencies. 

20.9  Waiver  of  credit  reporting. 


20.10    Responsibilities  of  the  Assistant 
Secretary  for  Administration  and 
Management. 
Authority:  Pub.  L.  97-365.  Oct.  25.  1982;  96 

Stat.  1749;  31  U.S.C.  3711  et  seq. 

Sutipart  A— Disclosure  of  Inrormation 
to  Credit  Reporting  Agencies 

S  20.1    Purpose  and  scope. 

The  regulations  in  this  subpart 
establish  procedures  to  implement 
section  3  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C.  3711(f). 
This  statute,  and  other  applicable 
authority,  authorizes  Department  heads 
to  disclose  to  credit  reporting  agencies 
information  concerning  claims  owed  the 
United  States  under  programs 
administered  by  the  Department  head. 
This  disclosure  is  limited  to  certain 
information  and  must  be  in  accordance 
with  procedures  set  forth  in  the  Debt 
Collection  Act  and  other  applicable 
laws.  This  subpart  specifies  the  agency 
procedures  and  debtor  rights  that  will  be 
followed  in  making  a  disclosure  to  a 
credit  reporting  agency. 

§  20.2    Definitions. 

For  purposes  of  this  subpart — 

(a)  The  term  "commercial  debt" 
means  any  non-tax  business  debt  in 
excess  of  $100,  arising  from  loans,  loan 
guarantees,  overpayments,  fines, 
penalties  or  other  causes. 

(b)  The  term  "consumer  debt"  means 
any  non-tax  debt  of  an  individual  in 
excess  of  $100,  arising  from  loans,  loan 
guarantees,  overpayments,  fines, 
penalties,  or  other  causes. 

(c)  A  debt  is  considered  delinquent  if 
it  has  not  been  paid  by  the  date 
specified  in  the  agency's  initial  demand 
letter  (§  20.4).  unless  satisfactory 
payment  arrangements  have  been  made 
by  that  date,  or  if  at  any  time  thereafter, 
the  debtor  fails  to  satisfy  his  obligations 
under  payment  agreement  with  the 
Department  of  Labor,  or  any  agency 
thereof 

(d)  The  terms  "claim"  and  "debt"  are 
deemed  synonymous  and 
interchangeable.  They  refer  to  an 
amount  of  money  or  property  which  has 
been  determined  by  an  appropriate 
agency  official  to  be  owed  to  the  United 
States  from  any  person,  organization,  or 
entity,  except  another  federal  agency. 

S  20.3    Agency  responsibilities. 

(a)  As  authorized  by  law.  each 
Department  of  Labor  agency  may  report 
all  delinquent  consumer  debts  to 
consumer  credit  reporting  agencies  and 
may  also  report  all  commercial  debts  to 
appropriate  commercial  credit  reporting 
agencies. 
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(b)  Information  provided  to  a 
consumer  credit  reporting  agency  on 
delinquent  consumer  debts  from  a 
system  of  records  subject  to  the  Privacy 
Act  of  1974.  5  U.S.C.  552a,  must  be 
maintained  by  the  Department  of  Labor 
in  accordance  with  that  Act.  except  as 
otherwise  modified  by  law.  Furthermore, 
no  disclosure  may  be  made  until  the 
appropriate  notice  of  system  of  records 
has  been  amended  in  accordance  with  5 
U.S.C.  552a(e)(ll). 

(c)  The  Assistant  Secretary  for 
Administration  and  Management,  or  his 
or  her  designee,  shall  have  the 
responsibility  for  obtaining  satisfactory 
assurances  from  each  credit  reporting 
agency  to  which  information  will  be 
provided,  concerning  compliance  by  the 
credit  reporting  agency  with  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681  et 
seq.]  and  any  other  Federal  law 
governing  the  provision  of  credit 
information. 

(d)  The  information  disclosed  to  the 
credit  reporting  agency  is  limited  to:  (1) 
The  name,  address,  taxpayer 
identification  number,  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  (2)  the 
amount,  status,  and  history  of  the  claim, 
and  (3)  the  Department  of  Labor  agency 
or  program  under  which  the  claim  arose. 

(e)  The  agency  official  providing 
information  to  a  credit  reporting  agency: 
(1)  Shall  promptly  disclose  to  each 
credit  reporting  agency  to  which  the 
original  disclosure  was  made,  any 
substantial  change  in  the  status  or 
amount  of  the  claim;  and  (2)  shall  within 
30  days  whenever  feasible,  or  otherwise 
promptly  verify  or  correct,  as 
appropriate,  information  concerning  the 
claim  upon  the  request  of  any  such 
credit  reporting  agency  for  verification 
of  any  or  all  information  so  disclosed. 

(f)  Each  Department  of  Labor  agency 
is  responsible  for  ensuring  the  continued 
accuracy  of  calculations  and  records 
relating  to  its  claims,  and  for  the  prompt 
notification  to  the  credit  reporting 
agency  of  any  substantial  change  in  the 
status  or  amount  of  the  claim.  The 
agencies  shall  promptly  follow-up  on 
any  allegation  made  by  a  debtor  that  the 
records  of  the  agency  concerning  a 
claim  are  in  error.  Agencies  should 
respond  promptly  to  communications 
from  the  debtor,  within  30  days 
whenever  feasible. 

(g)  The  agency  official  responsible  for 
providing  information  to  a  consumer 
credit  reporting  agency  shall  take 
reasonable  action  to  locate  the 
individual  owing  the  debt  prior  to 
disclosing  any  information  to  a 
consumer  credit  reporting  agency. 


S  20.4    Determination  of  (Mtt>qu«ncy; 
notle*. 

(a)  The  agency  head  (or  designee) 
responsible  for  carrying  out  the 
provisions  of  this  subpart  with  respect 
to  the  debt  shall  send  to  the  debtor 
appropriate  written  demands  for 
payment  in  terms  which  inform  the 
debtor  or  the  consequences  of  failure  to 
cooperate.  In  accordance  with 
guidelines  established  by  the  Assistant 
Secretary  for  Administration  and 
Management,  a  total  of  three 
progressively  stronger  written  demands 
at  not  more  than  30-day  intervals  will 
normally  be  made  unless  a  response  to 
the  Hrst  or  second  demand  indicates 
that  a  further  demand  would  be  futile 
and  the  debtor's  response  does  not 
require  rebuttal.  In  determining  the 
timing  of  the  demand  letters,  agencies 
should  give  due  regard  to  the  need  to  act 
promptly  so  that,  as  a  general  rule,  if 
necessary  to  refer  the  debt  to  the 
Department  of  Justice  for  litigation,  such 
referral  can  be  made  within  one  year  of 
the  final  determination  of  the  fact  and 
the  amount  of  the  debt.  When  the 
agency  head  (or  designee]  deems  it 
appropriate  to  protect  the  government's 
interests  (for  example,  to  prevent  the 
statute  of  limitations.  28  U.S.C.  2415. 
from  expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions, 
including  immediate  referral  for 
litigation. 

(b)  Prior  to  disclosing  information  to  a 
credit  reporting  agency  in  accordance 
with  this  subpart,  the  agency  head  (or 
designee)  responsible  for  administering 
the  program  under  which  the  debt  arose 
shall  review  the  claim  and  determine 
that  the  claim  is  valid  and  overdue.  In 
cases  where  the  debt  arises  under 
programs  of  two  or  more  Department  of 
Labor  agencies,  or  in  such  other 
instances  as  the  Assistant  Secretary  for 
Administration  and  Management  or  his 
or  her  designee  may  deem  appropriate, 
the  Assistant  Secretary,  or  his  or  her 
designee,  may  determine  which  agency 
or  official,  shall  have  responsibility  for 
carrying  out  the  provisions  of  this 
subpart. 

(c)  In  accordance  with  guidelines 
established  by  the  Assistant  Secretary 
for  Administration  and  Management, 
the  agency  o^icial  responsible  for 
disclosure  of  the  debt  to  a  consumer 
credit  reporting  agency  shall  send 
written  notice  to  the  individual  debtor 
informing  such  debtor: 

(1)  Of  the  basis  for  the  indebtedness: 

(2)  That  the  payment  of  the  claim  is 
overdue; 

(3)  That  the  agency  intends  to  disclose 
to  a  consumer  credit  reporting  agency, 
within  not  less  than  sixty  days  after 


sending  such  notice,  that  the  individual 
is  responsible  for  such  claim; 

(4)  Of  the  specific  information 
intended  to  be  disclosed  to  the  credit 
reporting  agency; 

(5)  Of  the  rights  of  such  debtor  to  a 
full  explanation  of  the  claim,  to  dispute 
any  information  in  the  records  of  the 
agency  concerning  the  claim,  and  of  the 
name  of  an  agency  employee  who  can 
provide  a  full  explanation  of  the  claim: 

(6)  Of  the  debtor's  right  to 
administrative  appeal  or  review  with 
respect  to  the  claim  and  how  such 
review  shall  be  obtained;  and, 

(7)  Of  the  date  on  which  or  after 
which  the  information  will  be  reported 
to  the  credit  reporting  agency. 

(d)  Where  the  disclosure  concerns  a 
conmiercial  debt  the  responsible  agency 
head  (or  desi^iee]  shall  send  written 
notice  to  the  conunercial  debtor 
informing  such  debtor  of  the  information 
discussed  in  paragraphs  (c)  (1),  (4),  (5) 
and  (6)  of  this  section. 

(e)  Agencies  shall  also  include  in  their 
demand  letters  the  notice  provisions  to 
debtors  required  by  other  regulations  of 
the  Lal>or  Department,  pertaining  to 
waiver,  assessment  of  interest  penalties 
and  administrative  costs,  administrative 
offset  and  salary  offset  to  the  extent 
that  such  inclusion  is  appropriate  and 
practicable. 

(f)  The  responsible  agency  head  (or 
designee)  shall  exercise  due  care  to 
insure  that  demand  letters  are  mailed  or 
hand-deUvered  on  the  same  day  that 
they  are  actually  dated.  If  evidence 
suggests  that  the  debtor  is  no  longer 
located  at  the  address  of  record, 
reasonable  action  shall  be  taken  to 
obtain  a  current  address. 

(g)  To  the  extent  that  the  requirements 
under  this  section  have  been  provided  to 
the  debtor  in  relation  to  the  same  debt 
under  some  other  statutory  or  regulatory 
authority,  the  agency  is  not  required  to 
duplicate  such  efforts. 

§  20.5  Exwnifwtion  o(  rsconto  retsftinQ  to 
th«  claim;  opportunity  for  fun  axplanation 
oftttadalm. 

Following  receipt  of  the  notice 
specified  in  S  20.4.  the  debtor  may 
request  to  examine  and  copy  the 
information  to  be  disclosed  to  the 
consumer  credit  reporting  agency,  in 
accordance  with  5  U.S.C.  552a. 

{  20.6    Opportunity  for  ropaymont. 

The  Department  of  Labor  agency 
responsible  for  collecting  the  claim  shall 
afford  the  debtor  the  opportunity  to 
repay  the  debt  or  enter  into  a  repayment 
plan  which  is  agreeable  to  the  head  of 
the  agency  and  is  in  a  written  form 
signed  by  such  debtor.  The  head  of  the 
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agUM^ (ordMigiwe)  may  deam  ■ 
repayment  plan  to  b*  abtc^ad  if  tbe 
debtor  shoukl.  after  the  r^Myownt  pUn 
is  sidled,  fail  to  compiy  with  the  term* 
of  the  plan. 


|20l7    RavtewofHwi 

(a)  The  debtor  shall  have  the 
opportunity  to  obtain  review  by  the 
responsible  agency  of  the  initial 
dedsion  concerning  the  existence  or 
amount  of  the  debt 

(b)  The  debtor  seeking  review  shall 
make  the  request  in  writing  to  the 
reviewing  official  or  employee,  not  more 
than  15  days  from  the  date  the  faiitial 
demand  letter  was  received  by  the 
debtor.  The  request  for  review  shall 
state  the  basis  for  challenging  the  initial 
determination.  If  the  debtor  alleges  that 
specific  information  to  be  disclosed  to  a 
credit  reporting  agency  is  not  accurate, 
timely,  relevant  or  complete,  such 
debtOT  shall  provide  information  w 
documentation  to  support  this 
allegation. 

(cj  The  review  shall  ordinarily  be 
based  on  written  submissions  and 
documentation  by  the  debtor.  However 
a  reasonable  opportmiity  for  an  oral 
hearing  shall  be  ]vovided  an  individual 
debtor  when  the  responsible  agency 
determines  that  (1)  an  applicable  statute 
authorizes  or  requires  the  agency  to 
consider  waiver  of  the  indebtedness 
involved,  tbe  debtor  requests  waiver  of 
the  indebtedness,  and  the  waiver 
determination  turns  on  an  issue  of 
credibihty  or  veracity:  or  (2)  and 
individual  debtor  requests 
reconsideration  of  the  debt  and  the 
agency  determines  that  the  question  of 
the  indebtedness  cannot  be  resolved  by 
review  of  the  dociunentary  evidence,  for 
example,  when  the  validity  of  the  debt 
turns  on  an  issue  of  credibility  or 
veracity;  or  [3)  in  other  situations  in 
which  the  agency  deems  an  oral  hearing 
appropriate.  Unless  otherwise  required 
by  law  an  oral  hearing  under  this 
section  is  not  required  to  be  a  formal 
evidentiary-type  hearing,  although  the 
reviewing  official  should  carefully 
documer.t  all  significant  matters 
discussed  at  the  hearing. 

(d)  Upon  receipt  (rf  a  timely  request 
for  review,  the  agency  shall  suspend  its 
schedule  for  disclosure  of  a  delinquent 
consumer  debt  to  a  consumer  credit 
reporting  agency  until  such  time  as  a 
final  decision  is  made  on  the  request 

(e)  Upon  completion  of  the  review,  the 
reviewing  official  shall  transmit  to  the  • 
debtor  a  written  notification  of  the 
decision.  If  appropriate,  this  notification 
shall  inform  the  debtor  of  the  scheduled 
date  on  or  after  which  information 
concerning  the  debt  will  be  provided  to 
credit  reporting  agencies.  The 


notification  shall,  also  if  appropriate, 
indicate  any  changes  in  the  information 
to  be  disclosed  to  the  extent  such 
information  differs  from  that  provided  in 
the  initial  notification. 

(f)  Nothing  in  this  subpart  shall 
preclude  an  agency,  upon  request  of  the 
debtor  alleged  by  the  agency  to  be 
responsible  for  a  debt  or  on  its  own 
initiative,  from  reviewing  the  obligation 
of  such  debtor,  including  an  opportimity 
for  reconsideration  of  the  initial  dedsion 
concerning  the  debt  and  induding  the 
accuracy,  timeliness,  relevance,  and 
completeness  of  the  information  to  be 
disclosed  to  a  credit  reporting  agency. 

(g)  To  the  extent  that  the  requirements 
under  this  section  have  been  provided  to 
the  debtor  in  relation  to  the  tame  debt 
under  some  other  statutory  or  regulatory 
authority,  the  agency  is  not  required  to 
duplicate  such  efforts. 

9  2(U    DiackMure  to  credit  reporting 

aganciM. 

(a)  In  accordance  with  guidelines 
established  by  the  Assistant  Secretary 
for  Administration  and  Managment,  the 
responsible  Department  of  Labor  agency 
shall  make  the  disclosure  of  information 
on  the  debtor  to  the  credit  reporting 
agency.  Such  disclosure  to  consumer 
credit  reporting  agencies  shall  be  made 
on  or  after  the  date  specified  in  the 

§  20.4  notification  to  the  individual 
owing  the  claim,  and  shall  be  comprised 
of  the  information  set  forth  in  the  initial 
determination,  or  any  modification 
thereof. 

(b)  This  secion  shall  not  apply  to 
individual  debtors  when — 

(1)  Such  debtor  has  repaid  or  agreed 
to  repay  his  or  her  obligation,  and  such 
agreement  is  still  valid,  as  provided  in 
§  20.6;  or 

(2)  Such  debtor  has  filed  for  review  of 
the  claim  under  §  20.7(b).  and  the 
reviewing  official  or  employee  has  not 
issued  a  decision  on  the  review. 

(c)  In  addition,  the  agency  may 
determine  not  to  make  a  disclosure  of 
information  to  a  credit  reporting  agency 
when  the  agency,  on  its  own  initiative, 
is  reviewing  and  has  not  concluded  such 
review  of  its  initial  determination  of  the 
claim  under  {  20.7(f). 

§  20.9    Waiver  of  credit  reporting. 

The  agency  head  (or  designee)  may 
waive  reporting  a  commercial  debt  or 
delinquent  consuoier  debt  to  a  credit 
reporting  agency,  if  otherwise 
appropriate  and  if  reporting  the  debt 
would  not  be  in  the  best  interests  of  the 
United  States. 


§20.10    RsninnsMiWMssefttie 

ItenagwnMiL 

The  Assistant  Secretary  for 
Administretion  and  Management,  or  hrs 
or  her  designee,  shall  pro\ide 
appropriate  and  binding,  written  or 
other  guidance  to  Department  of  Labor 
agendes  and  ofRcials  in  carrying  out 
this  sabpart,  including  the  issuance  of 
guidelines  and  instructions,  which  he  or 
she  may  deem  appropriate.  The 
Assistant  Secretary  shall  also  take  such 
administrative  steps  as  may  be 
appropriate  to  carry  out  the  popose* 
and  ensure  the  effective  implementation 
of  this  regulation,  including  the 
designation  ol  credit  reporting  agencies 
authorized  to  receive  and  dissensinate 
information  under  this  sabpart 

Signed  at  Washington,  B.C.,  this  13th  day 
of  September. 
Raymond  J.  OoBovas. 

Secretary  of  Labor 

(FR  Doe.  S4-24883  Piled  »-l7-»«;  8:45  «in| 
BILUm  CODE  49ie-2S-M 


29  CFR  Part  20 


Debt  CoUvction  Act  of  1982;  Proposed 
Ruis;  Administrative  Offset 

agency:  Office  of  the  Secretary,  Labor. 
action:  Proposed  rule. 

summary:  The  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  authorizes  the 
Federal  government  to  collect  debts 
owed  it  by  means  of  administrative 
offset.  This  proposed  rule  establishes 
the  procedures  the  Department  of  Labor 
will  follow  in  making  an  administrative 
offset. 

DATES:  ConMnents.  in  duplicate,  must  be 
received  on  or  before  November  2. 1984. 

AOOflESS:  Send  comments  to:  Dennis 
McDaniel,  Office  of  the  Solidtor, 
Department  of  Labor,  Room  N-242a  200 
Constitution  Avenue.  NW..  Washington, 
D.C.  20210. 

FOR  furtheh  information  contact 

Dennis  McDaniel,  telephone  (202-523- 

7721). 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
amends  the  Federal  Claims  Collection 
Act  of  1966  to  authorize  the  Federal 
government  to  employ  various  debt 
collection  techniques  commonly 
available  to  the  private  sector.  Among 
these  techniques  are  those  for  the 
administrative  offset  against  payments 
to  be  made  to  a  debtor  by  the  United 
States  on  such  matters  as  on  a  federal 
loan,  contract  or  grant,  or  on  an  income 
maintenance  payment  using  procedures 
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established  by  section  10  of  the  Debt 
Collection  Act. 

This  proposed  rule  establishes  the 
procedures  the  Department  of  Labor  will 
employ  in  making  an  administrative 
offset. 

Executive  Order  12291 

The  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the 
proposed  rule  will  have  no  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities"  within  the 
meaning  of  section  3{a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354,  94  Stat.  1164  (5  U.S.C.  805(b)). 
The  Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
This  conclusion  is  reached  because  the 
proposed  rule  does  not,  in  itself,  impose 
any  additional  requirements  upon  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

List  of  Subjects  in  29  CFR  Part  20 

Government  employees.  Loan 
programs.  Claims,  Credit, 
Administrative  practice  and  procedure. 

Accordingly,  Part  20  of  Title  29  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Subpart  B  is  added  to  read  as  follows: 

PART  20— DEBT  COLLECTION  ACT  OF 
1962 


Sut>part  B— Admlnistrativ*  OffMt 

Sec. 

20.19  Purpose  and  scope. 

20.20  Definitions. 

20.21  Agency  responsibilities. 


20.22  Notifications. 

20.23  Examination  of  records  relating  to  the 
claim;  opportunity  for  full  explanation  of 
the  claim. 

20.24  Opportunity  for  repayment. 

20.25  Review  of  the  obligation. 

20.26  Request  for  waiver  or  administrative 
review. 

20.27  Cooperation  with  other  IDOL  agencies 
and  federal  agencies. 

20.28  DOL  agency  or  organization  holding 
funds  of  the  debtor. 

20.29  Notice  of  offset. 

20.30  Multiple  debts. 

20.31  Administrative  offset  against  amounts 
payable  from  Civil  Service  Retirement 
and  disability  fund. 

20.32  Liquidation  of  collateral. 

20.33  Collection  in  installments. 

20.34  Exclusions. 

20.35  Additional  administrative  collection 
action. 

20,38    Prior  provision  of  rights  with  request 

to  debt. 
20.37    Responsibilities  of  the  Assistant 

Secretary  for  Administration  and 

Management. 
Authority:  Pub.  L  97-385,  Oct.  25, 1982;  96 
Stat.  1749;  31  U.S.C.  3711  et  seq. 

*  •  •  •  « 

Subpart  B— Adminlstrativa  Offset 

§  20.19    PurpoM  and  scop*. 

The  regulations  in  this  subpart 
establish  procedures  to  implement 
section  10  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365),  31  U.S.C.  3716(d). 
Among  other  things,  this  statute 
authorizes  the  head  of  each  agency  to 
collect  a  claim  arising  under  an  agency 
program  by  means  of  administrative 
offset,  except  that  no  claim  may  be 
collected  by  such  means  if  outstanding 
for  more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued, 
unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  of  the  government 
who  were  charged  with  the 
responsibility  to  discover  and  collect 
such  debts.  This  subpart  specifies  the 
agency  procedures  that  will  be  followed 
by  the  Department  of  Labor  for  an 
administrative  offset. 

§20.20    Definitions. 

For  purposes  of  this  subpart — 

(a)  The  term  "administrative  offset" 
means  the  withholding  of  money 
payable  by  the  United  States  to  or  held 
by  the  United  States  on  behalf  of  a 
person  to  satisfy  a  debt  owed  the  United 
States  by  that  person;  and 

(b)  The  term  "person"  does  not 
include  any  agency  of  the  United  States, 
or  any  state  or  local  government. 

(c)  The  terms  "claim"  and  "debt"  are 
deemed  synonymous  and 
interchangeable.  They  refer  to  an 


amount  of  money  or  property  which  has 
been  determined  by  an  appropriate 
agency  official  to  be  owed  to  the  United 
States  tnta  any  person,  organization,  or 
entity,  except  another  federal  agency. 


{20.21    Agwwyi 

(a)  Each  Department  of  Labor  agency 
which  has  delinquent  debts  owed  under 
its  program  is  responsible  for  collecting 
its  claims  by  means  of  administrative 
offset  in  accordance  with  guidelines 
established  by  the  Assistant  Secretary 
for  Administration  and  Management 

(b)  Before  collecting  a  claim  by  means 
of  administrative  offset  the  responsible 
agency  must  ensure  that  administrative 
offset  is  feasible,  allowable  and 
appropriate,  and  must  notify  the  debtor 
of  the  Department's  pobcies  for 
collecting  a  claim  by  means  of 
administrative  offset. 

(c)  Whether  collection  by 
administrative  offset  is  feasible  is  a 
determination  to  be  made  by  the 
creditor  agency  on  a  case-by-case  basis, 
in  the  exercise  of  sound  discretion. 
Agencies  shall  consider  not  only 
whether  administrative  offset  can  be 
accomplished,  both  practically  and 
legally,  but  also  whether  offset  is  best 
suited  to  further  and  protect  all  of  the 
Government's  interests.  In  appropriate 
circumstances,  agencies  may  give  due 
consideration  to  the  debtor's  financial 
condition,  and  are  not  required  to  use 
offset  in  every  instance  in  which  there  is 
an  available  source  of  funds.  Agencies 
may  also  consider  whether  offset  would 
substantially  interfere  with  or  defeat  the 
purposes  of  the  program  authorizing  the 
payments  against  which  offset  is 
contemplated. 

(d)  Before  advising  the  debtor  that  the 
delinquent  debt  will  be  subject  to 
administrative  offset  the  agency  head 
(or  designee)  responsible  for 
administering  the  program  under  which 
the  debt  arose  shall  review  the  claim 
and  determine  that  the  debt  is  valid  and 
overdue.  In  the  case  where  a  debt  arises 
under  the  programs  of  two  or  more 
Department  of  Labor  agencies,  or  in 
such  other  instances  as  the  Assistant 
Secretary  for  Administration  and 
Management  or  his  or  her  designee, 
may  deem  appropriate,  the  Assistant 
Secretary,  or  his  or  her  designee,  may 
determine  which  agency  (or  agencies), 
or  official  (or  officials),  shall  have 
responsibility  for  carrying  out  the 
provisions  of  this  subpart. 

(e)  Administrative  offset  shall  be 
considered  by  agencies  only  after 
attempting  to  collect  a  claim  under 
section  3(a)  of  the  Federal  Claims 
Collection  Act  except  that  no  claim 
under  this  Act  that  has  been  outstanding 
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for  more  than  10-years  after  the 
Covemment't  right  to  collect  the  debt 
first  accrued  may  be  collected  by  means 
of  administrative  offset,  unless  facts 
material  to  the  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  of  the  Agency  who  was  charged 
with  the  responsibility  to  discover  and 
collect  such  debts.  When  the  debt  first 
accrued  should  be  determined  according 
to  existing  laws  regarding  the  accrual  of 
debts,  such  as  under  28  U.S.C.  2415. 

§20.22    Notifications. 

(a)  The  agency  head  (or  designee) 
responsible  for  carrying  out  the 
provisions  of  this  subpart  with  respect 
to  the  debt  shall  send  appropriate 
written  demands  to  the  debtor  in  terms 
which  inform  the  debtor  of  the 
consequences  of  failure  to  cooperate.  In 
accordance  with  guidelines  established 
by  the  Assistant  Secretary  for 
Administration  and  Management,  a  total 
of  three  progressively  stronger  written 
demands  at  not  more  than  30-day 
intervals  will  normally  be  made  unless  a 
response  to  the  first  or  second  demand 
indicates  that  a  further  demand  would 
be  futile  and  the  debtor's  response  does 
not  require  rebuttal.  In  determinmg  the 
timing  of  the  demand  letters,  agencies 
should  give  due  regard  to  the  need  to  act 
promptly  so  that,  as  a  general  rule,  if 
necessary  to  refer  the  debt  to  the 
Department  of  justice  for  litigation,  such 
referral  can  be  made  within  one  year  of 
the  final  determination  of  the  fact  and 
the  amount  of  the  debt.  When  the 
agency  head  (or  designee)  deems  it 
appropriate  to  protect  the  government's 
interests  (for  example,  to  prevent  the 
statute  of  limitations,  28  U.S.C.  2415, 
from  expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions, 
including  immediate  referral  for 
litigation. 

(b)  In  accordance  with  guidehnes 
estabhshed  by  the  Assistant  Secretary 
for  Administration  and  Management, 
the  agency  official  responsible  for 
collection  of  the  debt  shall  send  written 
notice  to  the  debtor,  informing  such 
debtor  as  appropriate: 

(1)  Of  the  nature  and  amount  of  the 
indebtedness; 

(2)  That  the  agency  mtends  to  collect, 
as  appropriate,  interest,  penalties  and 
administrative  costs;  and,  in  accordance 
with  guidelines  of  the  Assistant 
Secretary  for  Administration  and 
Management,  of  the  applicable 
standards  for  collecting  luch  payments: 

(3)  Of  the  date  by  which  payment  is  to 
be  made  (which  normally  should  be  not 
more  than  30  days  from  the  date  that  the 
initial  notification  was  mailed  or  hand- 
delivered]: 
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(4)  Of  the  agency's  intention  to  collect 
by  administrative  offset  and  of  the 
debtor's  rights  in  conjunction  with  such 
an  offset; 

(5)  Of  the  debtors  entitlement  to 
waiver,  where  applicable,  and  of  the 
debtor's  rights  in  conjunction  with 
waiver; 

(6)  Of  the  debtor's  opportunity  to 
enter  into  a  written  agreement  with  the 
agency  to  repay  the  debt; 

(7)  Of  the  rights  of  such  debtor  to  a 
full  explanation  of  tlie  claim,  of  the 
opportunity  to  inspect  and  copy  the 
agency  records  with  respect  to  the  claim 
and  to  dispute  any  information  in  the 
records  of  the  agency  concerning  the 
claim; 

(8)  Of  the  debtor's  rights  to 
administrative  appeal  or  review  with 
respect  to  the  claim  and  how  such 
review  shall  be  obtained;  and 

(9)  Of  the  date  on  which  or  after 
which  an  administrative  offset  will 
begin. 

(c)  Agencies  shall  also  include  in  their 
demand  letters  the  notice  provisions  to 
debtors  required  by  other  regulations  of 
the  Labor  Department,  pertaining  to 
disclosures  to  credit  reporting  agencies, 
salary  offset,  and  assessment  of  interest, 
penalties  and  administrative  costs,  to 
the  extent  inclusion  of  such  is 
appropriate  and  practicable. 

(d)  The  responsible  agency  head  (or 
designee)  shall  exercise  due  care  to 
insure  that  demand  letters  are  mailed  or 
hand-deUvered  on  the  same  day  that 
they  are  actually  dated.  If  evidence 
suggests  that  the  debtor  is  no  longer 
located  at  the  address  of  record, 
reasonable  action  shall  be  taken  to 
obtain  a  current  address. 

(e)  The  agency  responsible  for 
collecting  the  claim  shall,  in  the  initial 
demand  letter  to  the  debtor,  provide  the 
name  of  an  agency  employee  who  can 
provide  a  full  explanation  of  the  claim. 

§  20.23    Examination  of  racorda  relating  to 
the  cUim;  opportunity  for  fuU  explanation 
of  theciaim. 

Following  receipt  of  the  initial 
demand  letter  specified  in  {  20.22.  the 

debtor  may  request  to  examine  and 
copy  agency  records  pertaining  to  the 
debt. 

§20.24    Opportunity  tor  repayment 

(a)  The  Department  of  Labor  agency 
responsible  for  collecting  the  claim  shall 
afford  the  debtor  the  opportunity  to 
repay  the  debt  or  enter  into  a  repayment 
plan  which  is  agreeable  to  the  agency 
head  (or  designee)  and  is  in  a  written 
form  signed  by  such  debtor.  The  head  of 
the  agency  (or  designee)  may  deem  a 
repayment  plan  to  be  abrogated  if  the 
debtor  should,  after  the  repayment  plan 


is  signed,  fail  to  comply  with  the  terms 
of  the  plan. 

(b)  Agencies  have  discretion  and 
should  exercise  sound  judgment  in 
determining  whether  to  accept  a 
repayment  agreement  in  lieu  of  offset. 
The  determination  should  balance  the 
Government's  interest  in  collecting  the 
debt  against  fairness  to  the  debtor.  If  the 
debt  is  delinquent  and  the  debtor  has 
not  disputed  its  existence  or  amount,  an 
agency  should  effect  an  offset  unless  the 
debtor  is  able  to  establish  that  offset 
would  result  in  undue  financial  hardship 
or  would  be  against  equity  and  good 
conscience. 

§  20.25    Review  of  the  obligation. 

(a)  The  debtor  shall  have  the 
opportunity  to  obtain  review  by  the 
responsible  agency  of  the  determination 
concerning  the  existence  or  amount  of 
the  debt. 

(b)  The  debtor  seeking  review  shall 
make  the  request  in  writing  to  the 
reviewing  official  or  employee,  not  more 
than  15  days  from  the  date  the  initial 
demand  letter  was  received  by  the 
debtor.  The  request  for  review  shall 
state  the  basis  for  challenging  the 
determination.  If  the  debtor  alleges  that 
the  agency's  information  relating  to  the 
debt  is  not  accurate,  timely,  relevant  or 
complete,  such  debtor  shall  provide 
information  or  documentation  to  support 
this  allegation. 

(c)  The  review  shall  ordinarily  be 
based  on  written  submissions  and 
documentation  by  the  debtor.  However 
a  reasonable  opportunity  for  an  oral 
hearing  shall  be  provided  an  individual 
debtor  when  the  reponsible  agency 
determines  that  (1)  an  appHcable  statue 
authorizes  or  requires  the  agency  to 
consider  waiver  of  the  indebtedness 
involved,  the  debtor  requests  waiver  of 
the  indebtedness,  and  the  waiver 
determination  turns  on  an  issue  of 
credibility  or  veradty;  or  (2)  an 
individual  debtor  requests 
reconsideration  of  the  debt  and  the 
agency  determines  that  the  question  of 
the  indebtedness  cannot  be  resolved  by 
review  of  the  documentary  evidence,  for 
example,  when  the  validity  of  the  debt 
turns  on  an  issue  of  credibility  or 
veracity:  or  (3)  in  other  situations  in 
which  the  agency  deems  an  oral  hearing 
appropriate.  Unless  otherwise  required 
by  law,  an  oral  hearing  under  this 
section  is  not  required  to  be  a  formal 
evidentiary-type  hearing,  although  the 
reviewing  official  should  carefully 
document  all  significant  matters 
discussed  at  the  hearing. 

(d)  Agencies  may  effect  an 
administrative  offset  against  a  payment 
to  be  made  to  a  debtor  prior  to  the 
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completion  of  the  due  process 
procedures  required  by  this  subpart,  if 
failure  to  take  the  offset  would 
substantially  prejudice  the  agency's 
ability  to  collect  the  debt;  for  example,  if 
the  time  before  the  payment  is  to  be 
made  would  not  reasonably  permit  the 
completion  of  due  process  procedures. 
Offset  prior  to  completion  of  due 
process  procedures  must  be  promptly 
followed  by  the  completion  of  those 
procedures.  Amounts  recovered  by 
offset  but  later  found  not  owed  to  the 
agency  should  be  promptly  refunded. 

(e)  Upon  completion  of  the  review,  the 
reviewing  official  shall  transmit  to  the 
debtor  a  written  notification  of  the 
decision.  If  appropriate,  this  notification 
shall  inform  the  debtor  of  the  scheduled 
date  on  or  after  which  administrative 
offset  will  begin.  The  notification  shall 
also,  if  appropriate,  indicate  any 
changes  in  the  information  to  the  extent 
such  information  differs  from  that 
provided  in  the  initial  notification  under 
§  20.22. 

(f)  Nothing  in  this  subpart  shall 
preclude  an  agency,  upon  request  of  the 
debtor  alleged  by  the  agency  to  be 
responsible  for  a  debt,  or  on  its  own 
initiative,  from  reviewing  the  obligation 
of  such  debtor,  including  an  opportunity 
for  reconsideration  of  the  determination 
concerning  the  debt,  and  including  the 
accuracy,  timeliness,  relevance,  and 
completeness  of  the  information  on 
which  the  debt  is  based. 

§  20.26    Request  for  watvsr  or 
■dministrathw  review. 

(a)  If  the  statute  under  which  waiver 
or  administrative  review  is  sought  is 
"mandatory,"  that  is,  if  it  prohibits  the 
agency  from  collecting  the  debt  prior  to 
the  agency's  consideration  of  the 
request  for  waiver  or  review  (see 
Califano  v.  Yamasaki,  442  U.S.  682 
(1979)).  then  collection  action  must  be 
suspended  until  either  (1)  the  agency  has 
considered  the  request  for  waiver/ 
review,  or  (2)  the  applicable  time  limit 
for  making  the  waiver/review  request, 
as  prescribed  in  the  agencys 
regulations,  has  expired  and  the  debtor, 
upon  proper  notice,  has  not  made  such  a 
request. 

(b)  If  the  applicable  waiver/review 
statute  is  "permissive,"  that  is,  if  it  does 
not  require  all  requests  for  waiver/ 
review  to  be  considered,  and  if  it  does 
not  prohibit  collection  action  pending 
consideration  of  a  waiver/review 
request  (for  example,  5  U.S.C.  5584), 
collection  action  may  be  suspended 
pending  agency  action  on  a  waiver/ 
review  request  based  upon  appropriate 
consideration,  on  a  case-by-case  basis, 
as  to  whether: 


(1)  There  is  a  reasonable  possibility 
that  waiver  will  be  granted,  or  that  the 
debt  (in  whole  or  in  part)  will  be  found 
not  owing  from  the  debtor 

(2)  The  Government's  interests  would 
be  protected,  if  suspension  were 
granted,  by  reasonable  assurance  that 
the  debt  could  be  recovered  if  the  debtor 
does  not  prevail;  and 

(3)  Collection  of  the  debt  will  cause 
undue  hardship. 

(c)  If  the  applicable  statutes  and 
regulations  would  not  authorize  refund 
by  the  agency  to  the  debtor  of  amounts 
collected  prior  to  agency  consideration 
of  the  debtor's  waiver/review  request  in 
the  event  the  agency  acts  favorably  on 
it,  collection  action  should  ordinarily  be 
suspended,  without  regard  to  the  factors 
specified  in  paragraph  (b)  of  this 
section,  unless  it  appears  clear,  based 
on  the  request  and  the  surrounding 
circumstances,  that  the  request  is 
frivolous  and  was  made  primarily  to 
delay  collection. 

S  20.27    Cooperation  with  ottwr  DOL 
SQencies  and  federal  agencies. 

(a)  Appropriate  use  should  be  made  of 
the  cooperative  efforts  of  other  DOL 
agencies  and  Federal  agencies  in 
effecting  collection  by  administrative 
offset.  Generally,  agencies  should 
comply  with  requests  from  other 
agencies  to  initiate  administrative  offset 
to  collect  debts  owed  to  the  United 
States,  unless  the  requesting  agency  has 
not  complied  with  the  applicable 
regulations  or  the  request  would 
otherwise  be  contrary  to  law  or  the  best 
interests  of  the  United  States. 

(b)  Unless  otherwise  prohibited  by 
law,  a  DOL  agency  may  request  that 
monies  due  and  payable  to  a  debtor  by 
another  DOL  agency  or  a  Federal 
agency  outside  the  Department  be 
administratively  offset  in  order  to 
collect  debts  owed  the  creditor  DOL 
agency  by  the  debtor.  In  requesting  an 
administrative  offset,  the  creditor  DOL 
agency  must  provide  the  DOL  agency  or 
other  Federal  agency  holding  funds  of 
the  debtor  with  written  certification 
stating  (1)  that  the  debtor  owes  the 
creditor  agency  a  debt  (including  the 
amount  of  debt):  and  (2)  that  the  creditor 
agency  has  complied  with  the  applicable 
Federal  Claims  Collection  Standards, 
including  any  hearing  or  review. 

§  20.28    DOL  Agency  as  organization 
holding  funds  of  the  debtor. 

(a)  Whenever  a  DOL  agency  is 
holding  funds  of  a  debtor  from  which 
administrative  offset  is  sought  by 
another  DOL  agency  or  other  Federal 
agency,  the  DOL  agency  holding  funds 
should  not  initiate  the  requested  offset 
until  it  has  been  provided  by  the 


creditor  organization  with  an 
appropriate  mitten  certification  that  the 
debtor  owes  a  debt  (including  the 
amount)  and  tkat  appUcable  provisions 
of  the  Federal  Claims  Collection 
Standards  have  been  fully  complied 
with. 

(b)  Moreover,  the  DOL  agency  holding 
funds  of  the  debtor  should  detennine 
whether  collection  by  offset  would  be  in 
the  best  interests  of  the  United  States; 
for  example,  is  the  debtor  is  a  contractor 
for  the  DOL  agency  holding  funds, 
whether  administrative  offset  would 
impair  the  contractor's  ability  to  perform 
under  the  terms  of  the  contract,  llie 
creditor  organization  should  be  notified 
promptly  of  the  determination. 

{  20.29    Nottoe  of  offset. 

Priro  to  effecting  an  administrative 
offset,  the  agency  holding  funds  of  a 
debtor  should  advise  the  debtor  of  the 
impending  offset  This  notice  should 
state  that  the  debtor  has  been  provided 
his/her  rights  under  the  Federal  Claims 
Collection  Standards,  that  a 
determination  has  been  made  that 
collection  by  administrative  offset 
would  be  in  the  best  interests  of  the 
United  States,  the  amount  of  the  offset 
and  the  source  of  funds  from  which  the 
offset  will  be  made. 

{20.30    MuMpte  deMm. 

When  collecting  multiple  debts  by 
administrative  offset  agencies  should 
apply  the  recovered  amounts  to  those 
debts  in  accordance  with  the  best 
interests  of  the  United  States,  as 
determined  by  the  facts  and 
circiunstances  of  the  particular  case, 
paying  special  attention  to  applicable 
statutes  of  limitations. 


§20.31 

amounts  payable 
Rethenient  and 


from  ChnI  Service 
OleabMKy  Fund. 


(a)  Unless  otherwise  prohibited  by 
law.  agencies  may  request  that  moneys 
which  are  due  and  payable  to  a  debtor 
from  the  Civil  Service  Retirement  and 
Disability  Fund  be  administratively 
offset  in  reasonable  amounts  in  order  to 
collect  debts  owed  to  the  United  States 
by  the  debtor.  Such  requests  shall  be 
made  to  the  appropriate  officials  of 

the  Office  of  Personnel  Management  in 
accordance  with  such  regulations  as 
may  be  prescribed  by  the  Director  of 
that  Office. 

(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a)  of  this  section,  an  agency  shall 
include  a  written  certification  that: 

(1)  The  debtor  owes  the  United  States 
a  debt  including  the  amount  of  the  debt 

(2)  The  requesting  agency  has 
complied  with  all  applicable  statutes. 
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regulations,  and  procedures  of  the  Office 
of  Personnel  ManaDement;  and 
(3)  The  requesting  agmcj  has 
complied  with  the  reqinreBenti  of  the 
applicable  provisioiis  of  the  Federal 
Claims  CoUectioa  Standards,  inrhwiigg 
any  required  hearing  or  review. 

(c)  Oiace  an  agency  decides  to  request 
administrative  ofiset  under  paragraph 
(a)  of  this  section,  it  should  make  the 
request  as  soon  as  practical  after 
completion  of  the  applicat>le  due 
process  procedures  in  order  that  the 
Office  of  Personnel  Management  may 
identify  and  "flag"  the  debtor's  account 
in  anticipation  of  the  time  when  the 
debtor  becomes  eligible  and  requests  to 
receive  payments  from  the  Fund.  This 
will  satisfy  any  requirement  that  offset 
be  initiated  prior  to  expiration  of  the 
apphcable  statute  of  limitations.  At  such 
time  as  the  debtor  makes  a  claim  for 
payments  from  the  Fund,  if  at  least  a 
year  has  elapsed  since  the  offset  request 
was  originally  made,  the  debtor  should 
be  permitted  to  offer  a  satisfactory 
repayment  plan  in  lieu  of  offset  upon 
establishing  that  changed  financial 
circumstances  would  render  the  offset 
unjust. 

(d)  In  accordance  with  procedures 
established  by  the  Office  of  Personnel 
Management,  agencies  may  request  an 
offset  from  the  Civil  Service  Retirement 
and  Disability  Fund  prior  to  completion 
of  due  process  procedures. 

(e)  If  the  requesting  agency  collects 
part  or  all  of  the  debt  by  other  means 
before  deductions  are  made  or 
completed  pursuant  to  paragraph  (a)  of 
this  section,  the  agency  shall  act 
promptly  to  modify  or  terminate  its 
request  for  offset  under  paragraph  (a)  of 
this  section. 

§20.32    UqukfalionefcollatanL 

An  agency  holding  security  or 
collateral  which  may  be  liquidated  and 
the  proceeds  applied  on  debts  due  it 
Ihrow^  the  exercise  of  a  power  of  sale 
in  the  security  instrument  or  a 
nonjudicial  foreclosure  should  do  so  by 
such  procedures  if  the  debtor  fails  to 
pay  the  debt  within  a  reasonable  time 
after  demand,  tinless  the  cost  of 
disposing  of  the  collateral  will  be 
disproportionate  to  its  value  or  special 
circtimstances  require  judicial 
foreclosure.  The  agency  should  provide 
the  debtor  with  reasonable  notice  of  the 
sale,  an  accounting  of  any  surplus 
proceeds,  and  any  other  procedures 
required  by  contract  or  law.  Collection 
from  other  sources,  including  liquidation 
of  securify  or  collateral,  is  not  a 
prerequisite  to  requiring  payment  by  a 
surety  or  insurance  concern  unless  such 
action  is  expressly  required  by  statute  ■ 
or  contract. 


{2a33    CoNedkm  In  Installmwila. 

(a)  Whenever  feasible,  and  except  as 
otherwise  provided  by  law,  debts  owed 
to  the  United  States,  together  with 
interest,  penalties,  and  administrative 
costs  should  be  collected  in  full  in  one 
lump  sum.  This  is  true  whether  the  debt 
is  being  collected  by  administrative 
offset  or  by  another  method,  including 
voluntary  payment.  However,  if  the 
debtor  is  financially  unable  to  pay  the 
indebtedness  in  one  lump  sum,  payment 
may  be  accepted  in  regular  installments. 
Agencies  should  obtain  and  may  require 
financial  statements  from  debtors  who 
represent  that  they  are  unable  to  pay  the 
debt  in  one  lump  sum.  Agencies  which 
agree  to  accept  payment  in  regular 
installments  should  obtain  a  legally 
enforceable  written  agreement  from  the 
debtor  which  specifies  all  of  the  terms  of 
the  arrangement  and  which  contains  a 
provision  accelerating  the  debt  in  the 
event  the  debtor  defaults.  The  size  and 
frequency  of  installment  payments 
should  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  ability 
to  pay.  If  possible,  the  installment 
payments  should  be  sufficient  in  size 
and  frequency  to  liquidate  the 
Government's  claim  in  not  more  than  3 
years.  Installment  payments  of  less  than 
S50  per  month  should  be  accepted  only 
if  justifiable  on  the  grounds  of  financial 
hardship  or  for  some  other  reasonable 
cause.  An  agency  holding  an  unsecured 
claim  for  administrative  collection 
should  attempt  to  obtain  an  executed 
confess-judgment  note,  comparable  to 
the  Department  of  Justice  Form  USA- 
70a,  from  a  debtor  when  the  total 
amount  of  the  deferred  installments  will 
exceed  $750.  Such  notes  may  be  sought 
when  an  unsecured  obligation  of  a 
lesser  amount  is  involved.  When 
attempting  to  obtain  confess-judgment 
notes,  agencies  should  provide  their 
debtors  with  wntten  explanation  of  the 
consequences  of  signmg  the  note,  and 
should  maintain  documentation 
sufficient  to  demonstrate  that  the  debtor 
has  signed  the  note  knowingly  and 
voluntarily.  Security  for  deferred 
payments  other  than  a  confess-judgment 
note  may  be  accepted  in  appropriate 
cases.  An  agency  may  accept 
installment  payments  notwithstanding 
the  refusal  of  a  debtor  to  execute  a 
confess-judgment  note  or  to  give  other 
security,  at  the  agency's  option. 

(b)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  payment  is  to  be  applied  as 
among  those  debts,  that  designation 
must  be  followed.  If  the  debtor  does  not 
designate  the  application  of  the 
payment,  agencies  should  apply 
payments  to  the  various  debts  in 


accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the 
facts  and  circumstances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitations. 

§20.34    ExckwkMM. 

(a)  Agencies  are  not  authorized  by 
section  10  of  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3716)  to  use 
administrative  offset  with  respect  to  (1) 
debts  owed  by  any  State  or  local 
Government:  (2)  debts  arising  under  or 
payments  made  under  the  Social 
Security  Act.  the  Internal  Revenue  Code 
of  1954,  or  the  tariff  laws  of  the  United 
States;  or  (3)  any  case  in  which 
collection  of  the  tjrpe  of  debt  involved 
by  administrative  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute.  However,  unless  otherwise 
provided  by  contract  or  law.  debts  or 
payments  which  are  not  subject  to 
administrative  offset  under  31  U.S.C. 
3716  may  be  collected  by  administrative 
offset  under  the  common  law  or  other 
applicable  statutory  authority,  pursuant 
to  this  paragraph  or  agency  regulation 
established  pursuant  to  such  other 
statutory  authority. 

(b)  This  section  should  not  be 
construed  as  prohibiting  use  of  these 
authorities  or  requirements  when 
collecting  debts  owed  by  persons 
employed  by  agencies  administering  the 
laws  cited  in  the  preceding  paragraph 
unless  the  debt  "arose  under"  those 
laws. 

(c)  Collection  by  offset  against  a 
judgment  obtained  by  a  debtor  against 
the  United  States  shall  be  accomplished 
in  accordance  with  31  U.S.C.  3728. 

§20.35    AddWonal  administrattva 
collection  action. 

.Nothing  contained  in  this  subpart  is 
intended  to  preclude  the  utilization  of 
any  other  administrative  remedy  which 
may  be  available. 

§  20.36    Prior  provision  o(  rigltts  witti 
respect  to  debt 

To  the  extent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  have 
been  previously  provided  under  some 
other  statutory  or  regulatory  authority, 
the  agency  is  not  required  to  duplicate 
those  efforts  before  taking 
administrative  offset. 

§  20.37    Responslbmtles  of  ttie  Assistant 
Sacretary  for  Administration  and 
Management. 

The  Assistant  Secretary  for 
Administration  and  Management,  or  his 
or  her  designee,  shall  provide 
appropriate  and  binding  written  or  other 
guidance  to  Department  of  Labor 
agencies  and  officials  in  carrying  out 
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this  subpart,  including  the  issuance  of 
guidelines  and  instructions,  which  he  or 
she  may  deem  appropriate.  The 
Assistant  Secretary  shall  also  take  such 
administrative  steps  as  may  be 
appropriate  to  carry  out  the  purposes 
and  ensure  the  effective  implementation 
of  this  regulation. 

Signed  at  Washington,  D.C..  this  13th  day 
of  September  1984. 
Raymond  |.  Donovan, 
Secretary  of  Labor 
(FR  Doc  84-24882  Filed  »-17-84:  8:45  «m| 
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29  CFR  Part  20 

Debt  Collection  Act  of  1982;  Proposed 
Rule;  Interest,  Penalties  and 
Administrative  Costs 

agency:  Office  of  the  Secretary.  Labor. 
ACTION:  Proposed  rule. 

summary:  The  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  authorizes  the 
Federal  government  to  assess  interest, 
penalties  and  administrative  costs 
against  debtors  with  respect  to  debts 
owed  the  United  States.  This  proposed 
rule  establishes  the  standards  and 
procedures  the  Department  of  Labor  will 
utilize  in  assessing  such  charges  under 
the  Debt  Collection  Act. 
DATES:  Comments,  in  duplicate,  must  be 
received  on  or  before  November  2, 1984. 
ADDRESS:  Send  comments  to:  Dennis 
McDaniel,  Office  of  the  Solicitor, 
Department  of  Labor,  Room  N-2428,  200 
Constitution  Avenue,  NW.,  Washington, 
DC.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  McDaniel  (202—523-7721). 
SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
amends  the  Federal  Claims  Collection 
Act  of  1966  to  authorize  the  Federal 
government  to  assess  interest,  penalties 
and  administrative  costs  on  delinquent 
debts  owed  to  the  United  States.  Such 
charges  are  to  be  assessed  at  the  rates 
established  by  and  in  accordance  with 
the  terms  of  the  Debt  Collection  Act, 
unless  otherwise  provided  by  law.  It 
should  be  noted  that  where  another  rate, 
other  than  the  Debt  Collection  Act  rate, 
is  specifically  established  by  law  with 
respect  to  a  certain  delinquent  debt,  that 
rate  will  be  assessed  by  the  Labor 
Department  on  the  debt;  however,  these 
regulations  will  otherwise  apply  to  such 
an  assessment,  unless  otherwise 
provided  by  law. 

This  proposed  rule  establishes  the 
policies  and  procedures  the  Department 
of  Labor  will  employ  in  assessing 
interest,  penalties  and  administrative 


costs  with  respect  to  delinquent  debts 
arising  under  programs  of  the 
Department  of  Labor. 

Executive  Order  12291 

The  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  of  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  irmovation.  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the 
proposed  rule  will  have  no  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities"  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354,  94  Stat.  1164  (5  U.S.C.  605(b)).  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
This  conclusion  is  reached  because  the 
proposed  rule  does  not,  in  itself,  impose 
any  regulatory  requirements  that  will 
have  a  significant  economic  impact  upon 
small  entities.  Accordingly,  no 
regulatory  flexibilitj'  analysis  is 
required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  reporting  or  recordkeeping 
provisions  that  we  included  in  this 
regulation  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

List  of  Subjects  in  29  CFR  Part  20 

Government  employees.  Loan 
programs.  Claims.  Credit, 
Administrative  practice  and  procedure. 

Accordingly,  Part  20  of  Title  29  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Subpart  C  is  added  to  read  as  follows: 

PART  20— DEBT  COLLECTION  ACT  OF 
1982 


Subpart  C — Interest,  Penalties  and 
Adminlstratlvt  Costs 

Sec 

20.50  Purpose  and  scope. 

20.51  Agency  responsibilities 
20  52  Notification  of  charges 


20.53  Second  and  tubsequent  notifications. 

20.54  Delivery  of  notices. 

20.55  Accrual  of  interest. 

20.56  Rate  of  interest. 

20.57  Assessment  of  administrative  costs. 

20.58  Application  of  partial  payments  to 
amounts  owed. 

20.59  Waiver. 

20  60    Exemptions. 

20.61    Responsibilities  of  the  Assistant 

Secretary  for  Administration  and 

Management. 

Authority:  Pub.  L  97-365.  Oct.  25. 1982;  96 

Stat.  1749;  31  U.S.C.  3711,  et  seq. 

«  •  •  •  • 

Subpart  C— InterMl,  PenaltiM  and 
AdmMstratlve  Coets 

S  20.50    Purpose  and  ecope. 

The  regulations  in  this  subpart 
establish  the  policies  and  procedures  to 
implement  section  11  of  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365), 
31  U.S.C.  3717.  Among  other  things,  this 
statute  authorizes  the  head  of  each 
agency  to  assess  interest,  penalties  and 
administrative  costs  against  debtors 
with  respect  to  delinquent  debts  arising 
under  the  agency's  program.  This 
subpart  establishes  the  standards  and 
procedures  that  will  be  followed  by  the 
Department  of  Labor  in  assessing  such 
charges. 

S  20.51    Agency  reeponaltiWtlea. 

(a)  The  Department  of  Labor  agency 
responsible  for  administering  the 
program  under  which  a  delinquent  debt 
arose  shall  assess  interest  and  related 
charges  on  the  debt  in  accordance  with 
guidelines  established  by  the  Assistant 
Secretary  for  Administration  and 
Management.  In  the  case  where  a  debt 
arises  under  the  program  of  two  or  more 
Department  of  Labor  agencies,  or  in 
such  other  instances  as  the  Assistant 
Secretary  for  Administration  and 
Management,  or  his  or  her  designee, 
may  deem  appropriate,  the  Assistant 
Secretary,  or  his  or  her  designee,  may 
determine  which  agency,  or  official, 
shall  have  responsibility  for  carrying  out 
the  provisions  of  this  subpart. 

(b)  Before  assessing  any  charges  on  a 
delinquent  debt,  the  responsible  agency 
must  notify  the  debtor  of  the 
Department's  policies  for  assessing 
interest  penalties  and  administrative 
costs  and  must  ensure  that  the  debt  is 
overdue  for  the  respective  periods 
specified  in  these  regulations. 

(c)  Each  Department  of  Labor  agency 
is  responsible  for  ensuring  the  continued 
accuracy  of  calculations  and  records 
relating  to  its  assessment  of  changes, 
and  for  the  prompt  notification  of  the 
debtor  of  any  substantial  change  in  the 
status  or  amount  of  the  claim.  As 
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appropriate,  the  Agencies  should 
promptly  fbUow-up  on  any  allegation 
made  by  a  debtor  that  principal  or 
charges  is  in  error.  Agencies  should 
respond  promptly  to  conununication 
from  the  debtor,  within  30  days 
whenever  feasible. 

§20.52    NottficatkMi  of  chargM. 

The  agency  head  (or  designee) 
responsible  for  carrying  out  the 
provisions  of  this  subpart  shall  mail  or 
hand-deliver  an  initial  demand  for 
payment  to  the  debtor.  In  the  initial 
demand,  the  debtor  shall  be  notified  that 
interest  on  the  debt  will  start  to  accrue 
from  the  date  on  which  the  notice  is 
mailed  or  hand-delivered,  but  that 
payment  of  interest  will  be  waived  if  the 
debt  is  paid  by  the  due  date,  or  within 
30  days  of  the  date  of  notice,  if  no  due 
date  is  specified.  The  initial  demand 
shall  also  state  that  administrative  costs 
of  recovering  the  delinquent  debt  will  be 
assessed  if  payment  is  not  received  by 
the  due  date. 

§20.53    SMond  and  aubMquMit 

notmcatkms. 

(a)  In  accordance  with  guidelines 
established  by  the  Assistant  Secretary 
for  Administration  and  Management, 
the  responsible  agency  head  (or 
designee)  shall  send  progressively 
stronger  second  and  subsequent 
demands  for  payment,  if  payment  or 
other  appropriate  response  is  not 
received  within  the  time  specified  by  the 
initial  demand.  Unless  a  response  to  the 
first  or  second  demand  indicates  that  a 
further  demand  would  be  futile  or  the 
debtor's  response  does  not  require 
rebuttal,  the  second  and  subsequent 
demands  shall  generally  be  made  at  30 
day  intervals  from  the  first,  and  shall 
state  that  a  6  percent  per  annum  penalty 
will  be  assessed  after  the  debt  has  been 
delinquent  90  days,  accruing  from  the 
date  it  became  delinquent.  The  second 
and  subsequent  demands  shall  also 
identify  the  amount  of  the  interest  then 
accrued  on  the  debt,  as  well  as 
administrative  costs  thus  far  assessed. 
In  determining  the  timing  of  the  demand 
letters,  agencies  should  give  due  regard 
to  the  need  to  act  promptly  so  that,  as  a 
general  rule,  if  necessary  to  refer  the 
debt  to  the  Department  of  Justice  for 
litigation,  such  referral  can  be  made 
within  one  year  of  the  final 
determination  of  the  fact  and  the 
amount  of  the  debt  When  the  agency 
head  (or  designee)  deems  it  appropriate 
to  protect  the  government's  interests  (for 
example,  to  prevent  the  statute  of 
limitations  28  U.S.C  2415,  from 
expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions. 


including  immediate  referral  for 
htigation. 

(b)  Agencies  shall  also  include  fn  their 
demand  letters  the  notice  provisions  to 
debtors  required  by  other  regulations  of 
the  Labor  Deprtment.  pertaining  to 
waiver  of  the  indebtedness, 
administrative  offset,  salary  offset  and 
disclosure  of  information  to  credit 
reporting  agencies,  to  the  extent  that 
such  inclusion  it  appropriate  and 
practicable. 

§20.54    Oelivwy  of  notiCM. 

The  responsible  agency  head  (or 
designee)  shall  exercise  due  care  to 
ensure  that  demand  letters  are  dated 
and  mailed  or  hand-delivered  on  the 
same  day  that  they  are  actually  dated. 

If  evidence  suggests  that  the  debtor  is 
no  longer  located  at  the  address  of 
record,  reasonable  action  shall  be  taken 
to  obtain  a  current  address. 

§  2a55    Accrual  of  Interest 

Interest  shall  accrue  from  the  date  on 
which  notice  of  the  debt  and  the  interest 
requirements  is  first  mailed  or  hand- 
delivered  to  the  debtor,  using  the  most 
current  address  that  is  available  to  the 
agency. 

§  20.56    Rate  of  interesL 

(a)  The  rate  of  interest  assessed  shall 
be  the  rate  of  the  current  value  of  funds 
to  the  United  States  Treasury  as 
published  in  the  Federal  Register  (as  of 
the  date  the  notice  is  sent),  unless 
another  rate  is  specified  by  statute, 
regulations  or  preexisting  contract 
condition.  The  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  will  notify  agencies 
promptly  of  the  current  Treasury  rate. 
The  responsible  agency  may  assess  a 
higher  rate  of  interest  if  it  reasonably 
determines  that  a  higher  rate  is 
necessary  to  protect  the  interests  of  the 
United  States,  and  such  rate  is  agreed  to 
by  the  Assistant  Secretary  for 
Administration  and  Management  (or  his 
designee).  The  rate  of  interest 
prescribed  in  section  6621  of  the  Internal 
Revenue  Code  shall  be  sought  for 
backwages  recovered  in  litigation  by  the 
Department. 

(b)  The  rate  of  inters*  as  initially 
assessed  shall  remain  fixed  for  the 
duration  of  the  indebtedness,  excepV 
that  where  a  debtor  has  defaulted  on  a 
repayment  agreement  and  seeks  to  enter 
into  a  new  agreement,  the  agency  may 
set  a  new  interest  rate  which  reflects  the 
current  value  of  funds  to  the  Treasury  at 
the  time  the  new  agreement  is  executed. 

(c)  Interest  shall  not  be  assessed  on 
interest,  penalties  or  administrative 
costs  required  by  this  subpart.  However, 
if  the  debtor  defaults  on  a  previous 


repayment  agrement  charges  which 
accrued  but  were  not  collected  under 
the  defaulted  agrement  shall  be  added 
to  the  principal  to  be  paid  under  a  new 
repayment  agreement. 

§  20.57    Asaaasment  of  admlniatratlva 
costa. 

(a)  The  Department  of  Labor  agency 
responsible  for  collecting  the  claim  shall 
assess  against  debtors  charges  to  cover 
administrative  costs  incurred  as  a  result 
of  the  delinquent  debt;  that  is,  the 
additional  costs  incurred  in  processing 
and  handling  the  debt  because  it 
became  delinquent.  Calculation  of 
administrative  costs  shall  be  based  on 
cost  analyses  establishing  an  average  of 
actual  additional  costs  incurred  by  the 
agency  in  processing  and  handling 
claims  against  other  debtors  in  similar 
stages  of  delinquency. 

(b)  In  addition  to  assessing  the  costs 
listed  in  the  administrative  cost  fee 
schedule,  the  responsible  agency  may 
include  the  costs  incurred  in  obtaining  a 
credit  report  in  using  a  private  debt 
collector,  to  the  extent  they  are 
attributable  to  delinquency. 

(c)  The  Assistant  Secretary  for 
Adminisfration  and  Management  shall 
issue  each  year  a  schedule  providing  the 
costs  associated  with  various  common 
activities  required  to  collect  delinquent 
debts. 

§  2038    Application  of  partial  paymanta  to 
amounts  owed. 

When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
by  the  responsible  agency  should  be 
applied  first  to  outstanding  penalty  and 
administrative  cost  charges,  second  to 
accrued  interest,  and  third  to 
outstanding  principal. 

§20.59    Walvor. 

(a)  The  Department  of  Labor  agency 
responsible  for  collecting  the  claim  shall 
waive  the  collection  of  interest  on  the 
debt  or  any  portion  of  the  debt  which  is 
paid  within  30  days  after  the  date  on 
which  interest  began  to  accrue.  This  30- 
day  period  may  be  extended  for  another 
30  days  on  a  case-by-case  basis,  if  the 
agency  reasonably  determines  that  such 
action  is  appropriate,  and  is  in 
accordance  with  these  regulations.  Also, 
the  responsible  agency  may  waive 
charges  assessed  under  this  subpart, 
based  on  criteria  specified  in  the 
Federal  Claims  Collection  Standards 
relating  to  the  compromise  of  claims 
(without  regard  to  the  amount  of  the 
debt),  or  if  the  agency  determines  that 
collection  of  these  charges  would  be 
against  equity  and  good  conscience  or 
not  be  in  the  best  interest  of  the  United 
States.  Waiver  under  the  first  sentence 
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of  this  paragraph  is  mandatory.  Under 
the  second  and  third  sentences  waiver  is 
permissive  and  may  be  exercised  only  in 
accordance  with  the  standards  set  by 
these  regulations. 

(b)  Agencies  may  waive  interest  and 
other  charges  under  appropriate 
circumstances,  including,  for  example. 
(1)  pending  consideration  of  a  request 
for  reconsideration,  administrative 
review,  or  waiver  under  a  permissive 
statute,  (2)  if  the  agency  has  accepted  an 
installment  plan,  there  is  no  fault  or  lack 
of  good  faith  on  the  part  of  the  debtor, 
and  the  amount  of  interest  is  large 
enough  in  relation  to  the  size  of  the  debt 
and  the  amount  of  the  installments  that 
the  debtor  can  reasonably  afford  to  pay 
so  that  the  debt  can  never  be  repaid,  or 
(3)  if  repayment  of  the  full  amount  of  the 
debt  is  made  after  the  date  upon  which 
interest  and  other  charges  became 
payable  and  the  estimated  costs  of 
recovering  the  residual  interest  balance 
exceed  the  amount  owed  the  Agency 


(c)  Where  a  mandatory  waiver  or 
review  statute  applies,  interest  and 
related  charges  may  not  be  assessed  for 
those  periods  during  which  collection 
action  must  be  suspended. 

§  20.60    Exemptions. 

(a)  The  provisions  of  32  U.SrC.  3717  do 
not  apply:  (1)  To  debts  owed  by  any 
State  or  local  government;  (2)  to  debts 
arising  under  contracts  which  were 
executed  prior  to,  and  were  in  effect  on 
(i.e.,  were  not  completed  as  of),  October 
25,  1982:  (3)  to  debts  where  an 
applicable  statute,  regulation  required 
by  statute,  loan  agreement,  or  contract 
either  prohibits  such  charges  or 
explicitly  fixes  the  charges  that  apply  to 
the  debts  involved;  or.  (4)  to  debts 
arising  under  the  Social  Security  Act, 
the  Internal  Revenue  Code  of  1954,  or 
the  tariff  laws  of  the  United  States. 

(b)  Agencies  are  authorized  to  assess 
interest  and  related  charges  on  debts 
which  are  not  subject  to  31  U.S-C.  3717 
to  the  extent  authorized  under  the 


common  law  or  other  applicable 
statutory  authority. 

S  20.61     RMponslbWtiM  of  th«  Assistant 
Secretary  for  Adminlstratton  and 
Managamant 

The  Assistant  Secretary  for 
Administration  and  Management,  or  his 
or  her  designee,  shall  provide 
appropriate  and  binding  written  or  other 
guidance  to  Department  of  Labor 
agencies  and  officials  in  carrying  out 
this  subpart,  including  the  issuance  of 
guidelines  and  instructions,  which  he  or 
she  may  deem  appropriate.  The 
Assistant  Secretary  shall  also  take  such 
administrative  steps  as  may  be 
appropriate  to  carry  out  the  purposes 
and  ensure  the  effective  implementation 
of  this  regulation. 

Signed  at  Washington,  D.C.,  this  13th  day 
of  September 

Raymond ).  Donovaa, 

Secretary  of  Labor 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  84-345] 

Citrus  Canker 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

Ir. 
summary:  This  document  amends  the 
■'Domestic  Quarantine  Notices"  by 
adding  a  new  "Subpart  Citrus  Canker." 
This  new  subpart  prohibits  the  interstate 
movement  from  anj'where  in  Florida  of 
articles  designated  as  regulated  articles 
except  under  certain  conditions.  This 
action  is  necessary  as  an  emergency 
measure  to  prevent  the  artificial  spread 
of  citrus  canker  into  noninfested  areas 
of  the  United  States. 

DATES:  Effective  date  of  this  amendment 
September  14, 1984.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  November  19, 
1984. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel. 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service  U.S.  Department  of  Agriculture, 
6505  Belcrest  Road,  Room  728  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  Glenn  Lee.  Emergency  Programs 
Coordinator.  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611  Federal  Building, 
6505  Belcrest  Road,  Hyatfsville.  MD 
20782.  (301)436-6365. 


SUPPt^MENTARY  INFORMATION: 
Emergency  Action 

Harvey  L.  Ford.  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without  prior 
opportunity  for  a  public  comment  period 
on  this  interim  rule.  Due  to  the 
possibility  that  citrus  canker  could  be 
spread  artificially  to  certam  noninfested 
areas  of  the  United  Slates,  a  situation 
exists  requiring  immediate  action  to 
better  control  the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  will 
be  solicited  for  60  days  after  pubhcation 
of  this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  wi.U  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Background 

This  document  amends  the  "Domestic 
Quarantine  Notices"  in  7  CFR  Part  301 
by  adding  Federal  regulations  captioned 
"Subpart  Citrus  Canker". 

Citrus  canker,  Xanthomonas 
campestn's  pv  cjtri  [Hasse)  Dawson,  is  a 
devastating  bacterial  disease  which  is 
known  to  infect  plants  and  plant  parts  of 
citrus  and  citrus  relatives  (Family 
Rutaceae].  Strains  of  citrus  canker  can 
cause  defoliation  and  other  serious 
damage  to  the  leaves,  twigs,  and  fruit  of 
such  plants.  It  can  be  a  very  aggressive 
disease.  It  can  rapidily  infect  plants  and 
plant  parts,  and  can  cause  the 
destruction  of  entire  citrus  growing 
areas.  The  establishment  of  citrus 
canker  in  the  United  States  would 
present  a  severe  threat  to  citrus 
producing  industries  in  the  United  States 
and  pose  a  burden  to  interstate  and 
international  commerce. 

An  infestation  of  citras  canker  was 
found  in  plants  in  a  nursery  in  Polk 
County,  Florida  on  August  27. 19S4.  As  a 
result  of  investigations  and  surveys  by 
inspectors  of  Plant  Protection  and 
Quarantine  (PPQ),  a  unit  within  the 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
and  officials  of  the  Florida  Division  of 


Plant  Industry  (FDPI).  a  unit  within  the 
Florida  Department  of  Agriculture  and 
Consumer  Services,  it  has  been 
determined  that  plant  cuttings  from 
infested  nursery  stock  and  plants 
exposed  to  infected  nursery  stock  have 
been  sent  to  over  40  other  nurseries  and 
numerous  commercial  citrus  groves  for 
planting  in  at  least  17  counties  in 
Florida.  These  surveys  and 
investigations  are  continuing,  but 
complete  identification  of  all  areas  in 
Florida  to  which  the  citrus  canker 
infestation  has  spread  are  not  yet 
determined. 

Further,  the  strain  of  the  bacterial 
pathogen  which  causes  the  form  of 
citrus  canker  now  in  Florida  has  not 
previously  been  described.  However, 
intensive  pathological  studies  are 
underway  to  determine  the  full  host 
range,  possible  effect  on  fruit,  and  other 
pathological  characteristics  of  this 
particular  strain. 

Officials  of  PPQ  and  FDPI  have  begun 
an  intensive  citrus  canker  eradication 
program  in  the  infested  areas  in  Florida. 
However,  since  this  disease  could  have 
spread  throughout  the  State,  it  is 
necessary  to  designate  the  entire  State 
of  Florida  as  a  quarantined  area  and 
regulate  the  interstate  movement  of 
certain  articles  from  any  place  in  Florida 
in  order  to  prevent  the  artificial  spread 
of  the  citrus  canker  to  noninfested  areas 
in  other  States.  Accordingly,  this 
document,  as  an  emergency  measure, 
establishes  "Subpart — Citrus  Canker" 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  citrus  canker. 

Prohibition 

Section  301.75  provides  that  no 
common  carrier  or  other  person  shall 
move  interstate  from  any  quarantined 
area  any  regulated  article  except  in 
accordance  with  conditions  explained 
below. 

Definitions 

Section  301.75-1  contains,  for 
informational  purposes,  definitions  of 
the  following  terms:  "Citrus  Canker," 
"Deputy  Administrator."  "Infestation."' 
"Inspector,"  "Interstate,"  "Limited 
Permit,"  "Moved,"  "Movement  or 
Move."  "Person,"  "Plant  F*rotection  and 
Quarantine,"  "Quarantined  Area," 
"Regulated  article",  and  "State."  These 
terms  are  defined  in  accordance  with 
definitions  and-authority  set  forth  in  the 
Federal  Plant  Pest  Act  (7  U.S.C.  ISOdd. 
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150ee)  and  the  Plant  Quarantine  Act  {7 
U.S.C.  161. 162). 

Regulated  Articles 

Section  301.75-2  designates  the 
following  articles  as  regulated  articles: 

(a)  Plants  and  any  plant  parts,  includmji 
fruit  and  seeds,  of  any  of  the  following: 
Crtlamondin  orange  [Citrus  mitis] 
Citrus  citron  [Citrus  medico] 
Grajji-fruit  [Citrus  paradisi] 

Kumquat  [Fortunella  japonica) 
I.emon  [Citrus  lirnon) 
Ljme  [Citrus  aurcntifo/ia] 
Mandarin  orange  (tangerine)  [Citrus 

reticulato) 
Pummelo  [Shaddock]  [Citrus  maxima] 
Sour  orange  [Citrus  aurantium) 
Sweet  orange  [Citrus  sinensis] 
Tangelo  [paradisi  x.  c.  reticulata) 
Temple  orange  [reticulata  x.  c.  sinensis] 
Tnfohata  orange  [Poncirus  trifoliata) 

(b)  Any  other  product,  article,  or  means  of 
conveyance,  of  any  character  whatsoever, 
not  covered  by  paragraph  (a)  when  it  is 
determined  by  an  inspector  that  it  presents  a 
risk  of  spread  of  the  citrus  canker  and  the 
person  in  possession  thereof  has  actual 
notice  that  the  product,  article,  or  means  of 
conveyance  is  subject  to  the  provisions  of 
this  Subpart. 

Based  on  research  and  experience,  the 
articles  listed  in  §  301.75-2(a)  as 
regulated  articles  are  articles  that  are 
likely  to  cause  the  artificial  spread  of 
the  citrus  canker.  In  addition,  since 
other  products,  articles,  or  means  of 
conveyance  could,  under  certain 
circumstances,  be  found  to  present  a 
risk  of  spreading  the  citrus  canker,  these 
articles  are  regulated  by  paragraph  (b). 
These  articles  would  have  to  be 
determined  to  present  a  risk  of  spread  of 
the  citrus  canker  by  an  inspector  on  a 
case-by-case  basis  since  it  cannot  be 
anticipated  specifically  which  other 
products,  articles,  or  means  of 
conveyance,  if  any  would  present  such  a 
risk.  There  is  authority  to  regulate 
nonlisted  products,  artii  les.  or  me.ins  of 
conveyance  as  set  forth  in  §  301.7?(b)  on 
an  emergency  basis  in  sections  105  and 
106  of  the  Federal  Plant  Pest  Act.  If  it 
appears  that  these  additional  products, 
articles,  or  means  of  conveyance 
generally  present  a  risk  of  spreading 
citrus  canker,  an  amendment  to  this  rule 
tc  include  such  items  in  the  list  of 
regulated  articles  will  be  considered. 

Quarantined  Areas 

Section  301.75-3(a)  designates  the 
entire  State  of  Florida  as  a  quarantined 
area.  Also  §  301.75-3[b)  provides  that: 

(b)  The  Deputy  Administrator  or  an 
ii.spector  may  temporarily  designate  any 
ponquaranlined  area  as  a  quarantined  area 
upon  a  determination  that  an  infestation  of 
Citrus  canker  exists.  Written  notice  of  such 
designation  shall  be  given  to  the  owner  or 


person  in  possession  of  such  nonquarantined 
area.  and.  thereafter,  the  interstate  movement 
of  any  regulated  article  from  such  area  shall 
be  subject  to  the  applicable  provisions  of  this 
Subpart.  As  soon  as  practicable,  such  area 
shall  be  added  to  the  list  in  paragraph  (a)  of 
this  section  or  such  designation  shtill  be 
terminated  by  the  Deputy  Administrator  or 
an  inspector,  and  notice  thereof  shall  be 
given  to  the  owner  or  person  in  possession  of 
the  area. 

it  is  necessary  to  designate  all  of 
Florida  as  a  quarantined  area  because 
as  explained  above,  citrus  canker  could 
have  spread  throughout  the  State.  Also, 
it  is  necessary  to  establish  the  criteria  in 
paragraph  (b)  for  adding  areas  as 
quarantined  areas  on  a  temporary  basis 
in  order  to  advise  persons  of  action  that 
will  be  taken  if  the  citrus  canker  is 
found  to  have  spread  tO  other  areas. 

Movement  of  Regulated  .Articles  for 
Experimental  or  Scientific  Purposes 

Section  301.75-4  provides  that: 

A  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  if: 

(a)  Moved  by  the  United  States  Department 
of  Agriculture  for  experimental  or  scientific 
purposes: 

(b)  Moved  pursuant  to  a  Departmental 
permit  issued  for  such  article  by  the  Deputy 
Administrator: 

(c)  Moved  in  accordance  with  conditions 
specified  on  the  Departmental  permit  and 
found  by  the  Deputy  Administrator  to  be 
adequate  to  prevent  the  spread  of  citrus 
canker  i.e.,  conditions  of  treatment, 
processing,  growing,  shipment,  disposal;  and 

(d)  Moved  with  a  Departmental  tag  or  label 
securely  attached  to  the  outside  of  the 
container  containing  the  article  or  securely 
attached  to  the  article  itself  if  not  in  a 
container,  and  with  such  tag  or  label  bearing 
a  Departmental  permit  number  corresponding 
to  the  number  of  the  Departmental  permit 
issued  for  such  article. 

These  requirements  are  in  accord  with 
the  intent  of  the  Federal  Plant  Pest  Act 
and  the  Plant  Quarantine  Act  to  allow 
special  provisions  for  movement  of 
articles  for  experimental  or  scientific 
purposes.  The  conditions  for  movement 
are  required  tc  be  specified  on  the 
permit  in  order  to  assure  that  they  will 
be  understood  and  followed. 

Movement  of  Certain  Regulated  Articles 
Under  Limited  Permit 

Section  301.75-5  provides  that: 

(a)  Fruit  designated  as  a  regulated  article 
may  be  moved  Interstate  from  a  quarantined 
area  to  any  Stale  of  Territory  other  than 
American  Samoa,  Arizona.  California. 
Hawaii.  Louisiana.  Puerto  Rico,  or  Texas  if 
moved  pursuant  to  a  limited  permit  issued 
oursuant  to  paragraph  (b)  of  this  section  and 
attached  in  accordance  with  §  301.75-7  and  if 
not  unloaded  in  any  of  the  jurisdictioni  listed 
in  the  paragraph  without  permission  from  an 
inspector. 


(b)  A  limited  permit  shall  be  issued  by  an 
inspector  for  the  movement  of  a  regulated 
article  if  such  inspector: 

(1)  Determines  that  the  fruit  originated  in 
an  area  found  to  be  free  of  citrus  canker 
disease  based  on  surveys  conducted  by 
inspectors  appointed  by  the  Deputy 
Administrator. 

(2J  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than  stems  less 
than  one  inch  in  length  attached  to  the  fruit, 
and 

(3)  Determines  that  the  fruit  has  been 
treated  by  a  thorough  wetting  with  a  solution 
containing  200  parts  per  million  active 
chlorine  for  a  period  of  at  least  two  minutes. 

Fruit  is  being  harvested  and  there  is  a 
need  to  establish  provisions  allowing 
the  interstate  movement  of  such  fruit  if 
it  can  be  moved  without  causing  a 
significant  risk  of  spreading  citrus 
canker.  Compliance  with  the  provisions 
in  §  301.75-5  would  be  adequate  to 
allow  the  movement  of  fruit  without  a 
significcint  risk  of  causing  the  spread  of 
citrus  canker.  The  survey  provisions  are 
designed  to  ensure  that  the  fruit 
originates  in  an  area  where  citrus 
canker  does  not  exist.  The  other 
provisions  in  Section  301.75-5  are 
precautionary  measures  designed  to 
help  ensure  the  citrus  canker  is  not 
spread  to  commercial  citrus  producing 
areas.  The  destination  and  unloading 
requirements  are  designed  to  ensure  that 
the  fruit  will  not  be  shipped  to  States  or 
Territories  where  commercials  citrus  is 
grown.  The  provisions  concerning 
leaves,  litter,  and  stems  are  added 
because  there  is  no  need  for  such  leaves, 
litter  and  stems  to  accompany  the  fruit. 
The  chlorine  provisions  are  added  to 
ensure  that  any  surface  bacteria  that 
might  be  present  on  the  fruit  would  be 
destroyed. 

Section  301.75-€  provides  that  any 
person  who  desires  a  limited  permit  to 
move  regulated  articles  should  request 
services  from  an  inspector  as  far  in 
advance  as  possible  (no  less  than  48 
hours  before  the  desired  movement).  A 
footnote  is  added  for  informational 
purposes  to  indicate  how  to  contact  the 
inspectors  and  how  to  obtain  additional 
information  from  offices  of  Plant 
Protection  and  Quarantine. 

Section  301.75-7  requires  the  limited 
permit  issued  for  the  movement  of  the 
regulated  article  to  be  attached  to  the 
regulated  article,  or  to  a  container 
carrying  the  regulated  article,  or  to  the 
accompanying  waybill  or  other  shipping 
document  during  the  interstate 
movement.  These  provisions  are 
necessary  for  enforcement  purposes  and 
to  ensure  that  persons  desiring  services 
of  an  inspector  can  obtain  them  before 
the  intended  movement  date. 
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Section  301.7&-a  explains  the 
Department's  policy  that  services  of  an 
inspector  needed  in  order  for  a  person  to 
comply  with  the  provisions  of  the 
regulations  are  provided  without  cost 
during  norma!  business  hours  but  that 
any  other  incidental  costs  or  charges 
shall  not  be  the  responsibility  of  the 
Department. 

Executive  Order  and  Regulatory 
Flexibility  Act 

The  emergency  nature  of  this  action 
makes  it  impracticable  for  the  Agency  to 
follow  the  procedures  of  Executive 
Order  122.91  with  respect  to  his  interim 
rule.  In  order  to  help  prevent  the  spread 
of  citrus  canker,  immediate  action  is 
warranted  to  regulate  the  movement  of 
regulated  articles. 

This  emergency  situation  also  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regiilatory  Flexibility  Act  impracticable. 
Since  this  action  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  final 
Regulatory  Impact  Analysis,  if  required, 
will  address  the  issues  required  in 
sections  603  and  604. 

Paperwodk  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507e/se<7.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  Commodities,  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation,  Citrus  Canker. 

PART  301-OOMESTIC  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  Part  301  is 
amended  by  adding  a  new  "Subpart- 
Citrus  Canker"  to  read  as  follows: 

Subpart— Citrus  Canker 

Sec. 

301.75    Prohibition. 

301.75-1     Definitions. 

301.75-2    Regulated  articles. 

301.75-3    Quarantined  areas. 

301.75-4     Movements  of  certain  regulated 

articles  for  experimental  or  scientific 

purposes. 
301.7S-5    Movements  of  regulated  articles 

under  limited  permit. 
301.75-6     Assembly  and  inspection  of 

regulated  articles. 
301.75-7    Attachment  and  disposition  of 

li.Tiited  permits. 
301.75-8    Costs  and  charges. 
Authority:  Sees.  8  and  9,  37  Stat.  318,  as 


amended,  aeca.  105  and  lOB,  71  Stat.  32  71 

Stat.  33  (7  U.S.C.  Ifil.  162,  ISOdd,  150ee);  7 
CFR  2.17.  2.51.  and  371.2(c). 

Subpart— CItrua  Canker 

8  301.75    Prohibition.' 

No  common  carrier  or  other  person 
shall  move  interstate  from  any 
quarantined  area  any  regulated  article 
except  in  accordance  with  the 
conditions  prescribed  in  this  Subpart 

§301.75-1     DcfinithMW. 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  Subpart,  shall  be  construed 
respectively  to  mean: 

Citrus  canker.  The  plant  disease 
caused  by  the  bacteria,  Xanthomonas 
campestris  pv.  citri  (Hasse)  Dawson,  in 
any  stage  of  development. 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  or  any 
officer  or  employer  of  the  Department  to 
whom  authority  to  act  in  his/her  stead 
has  been  or  may  hereafter  be  delegated. 

Infestation.  The  presence  of  the  Citrus 
canker  or  the  existence  of  circumstances 
that  make  it  reasonable  to  believe  that 
the  citrus  canker  is  present. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Ad.ministrator  in  accordance  with  law  to 
enforce  the  provisions  of  this  Subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  Permit.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  which  represents  that  such 
regulated  article  is  eligible  for  interstate 
movement  in  accordance  with  j  301.75- 
5. 

Moved.  Shipped,  offered  for  shipment 
to  a  common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Movement  or  move.  The  act  of 
shipping,  offering  for  shipment  to  a 
common  carrier,  receiving  for 
transportation  or  transporting  by  a 
common  carrier,  or  carrying, 

'  Any  properly  identified  inspector  ia  aulhuriied 
to  flop  and  inspect  persons  and  means  of 
conveyance,  and  to  teize.  quarantine,  treat  apply 
other  remacUai  mea»ure*  to.  deatroy.  or  otherMuse 
dispose  of  regulated  articles  as  provided  in  sectioos 
105  and  107  of  the  Federal  Hani  Pesi  Act  (7  L'.S.C. 
iSOdd.  150ff)  and  section  10  of  the  Plant  Quarantine 
Act  (7  U.S.C  IMe). 


transporting,  moving,  or  allowing  to  be 
moved  by  any  means. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Quarantined  area  Any  State,  or  any 
portion  thereof,  listed  in  S  301.75-3(a)  or 
otherwise  designated  as  a  quarantined 
area  in  accordance  with  {  301.75-3(b). 

Regulated  article.  Any  article 
specified  in  (  301.75-2(a)  or  otherwise 
designated  as  a  regulated  article  in 
accordance  with  S  301.75-2(b). 

State.  Each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
Cuam,  Northern  Mariana  Islands,  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  and  all  other  Territories  and 
Possessions  of  the  United  States. 

§301.75-2    RcgtHirtMl  arttctM. 

The  following  are  designated  as 
regulated  articles: 

(a)  Plants  and  any  plant  parts. 
including  fruit  and  seeds,  of  any  of  the 

following: 

Calamondin  orange  [Cjtnu  nulis] 
Citrus  citron  [Citrus  medico] 
Grapefruit  {Citnii  paradisi] 
Kumquat  (Fortunella  japonica) 
Lemon  [Citnis  liuion) 
Lime  [Citnis  aucantifoha) 
Mandarin  orange  (tangerine)  [Citrus 

reticulata) 
Pummelo  [Shaddock]  [Citrus  maxima] 
Sour  orange  [Citrus  aurantium] 
Sweet  orange  [Citrus  sinensis] 
Tangelo  [paradisi  x.  c.  reticulata] 
Temple  orange  {reticulata  x.  c.  sinensis] 
Trifoliata  orange  [Poncirut  tnfoliata] 

(b)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraph 
(a)  of  this  sectioa  when  it  is  determined 
by  an  inspector  that  it  presents  a  risk  of 
spread  of  the  citrus  canker  and  the 
person  in  possession  thereof  has  actual 
notice  that  the  product,  article  or  means 
of  conveyance  Is  subject  to  the  provision 
of  this  Subpart. 

§301.75-3    QuanHitin«d  wvas. 

(a)  The  entire  State  of  Florida. 

(b)  The  Deputy  Administrator  or  an 
inspector  may  temporarily  designate 
any  nonquarantined  area  as  a 
quarantined  area  upon  a  determination 
that  an  infestation  of  citrus  canker 
exists.  Written  notice  of  such 
designation  shall  be  given  to  the  owner 
or  person  in  possession  of  such 
nonquarantined  area,  and,  thereafter, 
the  interstate  movement  of  any 
regulated  article  from  such  area  shall  be 
subject  to  the  appUcable  provisions  of 
this  Subpart.  As  soon  as  practicable. 
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such  area  shall  be  added  to  the  list  in 
paragraph  (a)  of  this  section  or  such 
designation  shall  be  terminated  by  the 
Deputy  Administrator  or  an  inspector, 
and  notice  thereof  shall  be  given  to  the 
owner  or  person  in  possession  of  the 
area. 

§  301.7S-4    Movements  of  certain 
regulated  artides  for  experimental  or 
scientific  purposes. 

A  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  if — 

(a)  Moved  by  the  United  States 
Department  of  Agriculture  for 
experimental  or  scientific  purposes; 

(b)  Moved  pursuant  to  a  Departmental 
permit  issued  for  such  article  by  the 
Deputy  Administrator 

(c)  Moved  in  accordance  with 
conditions  specified  on  the 
Departmental  permit  and  found  by  the 
Deputy  Administrator  to  be  adequate  to 
prevent  the  spread  of  citrus  canker,  i.e., 
conditions  of  treatment,  processing, 
growing,  shipment,  disposal;  and 

(d)  Moved  with  a  Departmental  tag  or 
label  securely  attached  to  the  outside  of 
the  container  containing  the  article  or 
securely  attached  to  the  article  itself  if 
not  in  a  container,  and  with  such  tag  or 
label  bearing  a  Departmental  permit 
number  corresponding  to  the  number  of 
thfe  Departmental  permit  issued  for  such 
article. 

§  30 1 .75-5    MovemenU  of  regulated 
articles  under  limited  permit 

(a)  Fruit  designated  as  a  regulated 
article  may  be  moved  interstate  from  a 
quarantined  area  to  any  State  or 
Territory  other  than  American  Samoa, 
Arizona,  California,  Hawaii.  Louisiana, 
Puerto  Rico,  or  Texas,  if  moved  pursuant 
to  a  limited  permit  issued  pursuant  to 
paragraph  (b)  of  this  section  and 
attached  in  accordance  with  5  301.75-7. 
and  if  not  unloaded  in  any  of  the  States 
or  Territories  listed  in  this  paragraph 
without  permission  from  an  inspector. 

(b)  A  limited  permit  shall  be  issued  by 
an  inspector  for  the  movement  of  a 
regulated  article  if  such  inspector: 

(1)  Determines  that  the  fruit  originated 
in  an  area  found  to  be  free  of  citrus 
canker  disease  based  on  surveys 
conducted  by  inspectors  appointed  by 
the  Deputy  Administrator 

(2)  Determines  that  the  fruit  is  free  of 
leaves.  Utter,  and  stems  other  than 
stems  less  than  one  inch  in  length 
attached  to  the  fruit,  and 

(3)  Determines  that  the  fruit  has  been 
treated  by  a  thorough  wetting  with  a 
solution  containing  200  parts  per  million 
active  chlorine  for  a  period  of  at  least 
two  minutes. 


§  301.75-6    Assembly  and  Inspection  of 
regulated  articles. 

(a)  Any  person  who  desires  to  move 
interstate  a  regulated  article 
accompanied  by  a  limited  permit  shall, 
as  far  in  advance  as  possible  (should  bo 
no  less  than  48  hours  before  the  desired 
movement),  request  an  inspector  'to 
take  any  neceseary  action  under  this 
Subpart  prior  to  movement  of  the 
regulated  article. 

(b)  Such  article  shall  be  assembled  at 
such  point  and  in  such  manner  as  the 
inspector  designates  as  necessary  to 
comply  with  the  requirements  of  this 
subpart.  I 

§  301.75-7    Attactiment  and  disposition  of 
limited  permit. 

(a)  A  limited  permit  required  for  the 
interstate  movement  of  a  regulated 
article,  at  the  times  during  such 
movement,  shall  be  securely  attached  to 
the  outside  of  the  containers  containing 
the  regulated  article,  securely  attached 
to  the  article  itself  if  not  in  a  container, 
or  securely  attached  to  the  consignee's 
copy  of  the  accompanying  waybill  or 
other  shipping  document:  Provided 
however,  that  the  requirements  of  this 
section  may  be  met  by  attaching  the 
limited  permit  to  the  consignee's  copy  of 
the  waybill  or  other  shipping  documents 
only  if  the  regulated  article  is 
sufficiently  described  on  the  limited 
permit  or  shipping  document  to  identify 
such  article. 

(b)  The  limited  permit  for  the 
movement  of  a  regulated  article  shall  be 
furnished  by  the  carrier  to  the  consignee 
at  the  destination  of  the  shipment. 

§  301.75-6    Costs  and  charges. 

The  service  of  the  inspector  shall  be 
furnished  without  cost.  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compliance 
with  the  provisions  in  this  subpart,  other 
than  for  the  services  of  the  inspector. 

Done  at  Washington,  D.C.,  this  14th  day  of 
September,  1984. 

H.L.  Ford.  1 

Deputy  Administrator.  Plant  Protection  and 
Quarantine  Animal  and  Plant  Health 

Inspection  Serviae. 
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'  Inspector*  are  assigned  (o  local  offices  of  Plant 
Protection  and  Quarantine  which  are  listed  in 
telephone  direclones.  Infonnation  concerning  such 
local  offices  may  aleo  be  obtained  from  the  Deputy 
Administrator.  Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection  Sen^ice. 
Fedefal  Building.  HyattsMlle.  MD  20782. 


Agricultural  Marketing  Service 

7  CFR  Part  929 

Cranberries  Grown  in  ttie  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Amendment  of 
Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service; 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  final  rule  would  increase 
the  reserve  base  quantity  for  the  1984-85 
fiscal  period  to  2.38  percent  of  the  total 
base  quantities  currently  issued  to 
cranberry  producers.  This  rule  is 
designed  to  update  and  expand  base 
quantities  for  the  benefit  of  producers.  It 
is  also  intended  to  facilitate  the 
appropriate  and  equitable  operation  of 
the  cranberry  marketing  order  with  the 
establishment  in  the  future  of  any 
marketable  quantity  and  annual 
allotment. 

EfTECTiVE  date:  September  19. 1984.. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle.  Chief,  Fn'it  Branch. 
F&V,  AMS,  USDA.  Washington.  D.C. 
20250,  telephone  202^47-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Notice  of  the  proposal  to  revise 
I  929.153  was  published  in  August  16, 
1984  Federal  Register  (49  FR  32771).  The 
proposal  provided  interested  persons 
the  opportunity  to  comment  on  the 
proposal.  No  such  comments  were 
received. 

The  final  rule  is  issued  under 
amended  marketing  agreement  and 
Order  No.  929,  as  amended  (7  CFR  Part 
929).  The  order  regulates  the  handling  of 
cranberries  grown  in  the  States  of 
Massachusetts,  Rhode  Island. 
Connecticut.  New  Jersey.  Wisconsin. 
Michigan.  Minnesota,  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  was  recommended  by  the 
Cranberry  Marketing  Committee. 

Each  year  prior  to  May  1.  the 
committee  considers  its  marketing 
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policy  for  the  coming  season  and 
estimates  the  marketable  quantify  If  the 
Secretary  finds  from  such 
recommendation  of  the  committee  or 
from  other  available  information  that 
limiting  the  quantity  of  cranberries  that 
may  be  purchased  or  handled  on  behalf 
of  growers  would  tend  to  effectuate  the 
declared  policy  of  the  act,  the  Secretary 
shall  determine  and  establish  the 
marketable  quantity  for  that  crop  year. 
The  marketable  quantity  shall  be 
apportioned  among  growers  by  applying 
the  allotment  percentage  to  each 
grower's  base  quantity  pursuant  to 
§  929.48. 

Such  base  quantity  is  issued  to 
growers:  (a)  Based  on  their  production 
during  the  period  196&-69  through  1973- 
74;  (b)  as  result  of  transfers  of  base 
quantities  from  other  growers;  or  (c)  as 
part  of  an  annual  reserve  of  at  least  two 
percent  of  the  total  base  quantities.  Such 
reserve  shall  be  used  for  the  issuance  of 
base  quantities  to  new  producers  and 
adjustments  in  base  quantities  for 
existing  producers  with  25  percent  being 
made  available  for  new  producers  and 
75  percent  available  for  adjustments  for 
existing  producers.  Any  unallocated 
portion  of  the  25  percent  available  to 
new  producers  may  at  the  discretion  of 
the  committee  be  prorated  ansong 
eligible  existing  producers  on  an 
equitable  basis.  Section  929.48  also 
provides  that  a  condition  for  the 
continuing  validity  of  a  producer's  base 
quantity  is  the  production  of  cranberries 
thereunder  in  a  proprietary  capacity.  If 
no  bona  fide  effort  is  made  to  produce 
and  sell  cranberries  thereunder  for  five 
consecutive  seasons,  commencing  wiLh 
the  1978-79  season,  the  base  quantity 
may  be  reduced  or  declared  invalid  due 
to  lack  of  use  and  cancelled  at  the  end 
of  the  fifth  season  of  nonproduction.  The 
committee  shall  establish  criteria, 
subject  to  approval  by  the  Secretary, 
whereby  the  committee  may  determine 
whether  a  bona  fide  effort  has  been 
made  to  produce  and  sell  cranberries 
produced  on  the  producer's  own 
acreage. 

Section  929.153  implements  {  929.48  of 
the  order.  It  prescribes  procedures 
governing  the  allocation  of  reserve  base 
quantity  to  cranberry  producers  and 
establishes  an  annual  base  quantity 
reserve  equal  to  two  percent  of  the 
aggregate  base  quantities.  Also  §  929.153 
provides  that  the  base  quantity  of  a 
grower  who  has  made  no  bona  fide 
effort  to  producer  and  sell  cranberries 
for  five  consecutive  seasons, 
commencing  with  the  1978-79  season. 
may  be  declared  invalid  and  cancelled 
at  the  end  of  the  fifth  season. 


On  February  22, 1984,  the  Cranberry 
Marketing  Committee  held  its  annual 
winter  meeting  to  formulate  its 
marketing  policy  for  the  1984-85  crop.  It 
determined  that  since  demand  exceeded 
supply,  implementation  of  §  929.49  (i.e. 
the  establishment  of  a  marketable 
quantity  and  annual  allotment)  was  not 
recommended.  In  order  to  update  its 
base  quantities  in  preparation  for  any 
future  recommendation  for  such  a 
marketable  quantity,  however,  the 
committee  also  determined  that  12.133 
barrels  of  base  quantity  were  held  by 
growers  who  had  not  produced 
cranberries  on  the  corresponding 
acreage  for  the  requisite  five  years  and 
should  be  redistributed  to  growers 
requesting  base  from  the  aiuiual  base 
quantity  reserve.  Also,  the  committee 
recommended  that  an  additional  two 
percent  of  the  total  base  be  issued  to 
qualified  new  and  existing  growers  who 
applied  for  it  pursuant  to  S  929.153.  All 
qualified  new  growers  who  applied  for 
base  quantities  were  granted  them  by 
the  committee  since  such  applications 
represented  less  than  25  percent  of  the 
two  percent  reserve.  The  committee 
recommended  that  the  remainder  of  that 
reserve,  and  the  reclaimed  bases  of 
12,133  barrels,  be  redistributed  to 
qualified  existing  growers  who  applied 
for  additional  bases. 

Section  929.48(b)(1)  specifies  that  the 
se^iNe  shall  include  any  base  quantity 
that  becomes  available  due  to  any 
reduction  or  invalidation  because  of 
non-use  of  base  quantity.  Thus,  the  net 
effect  of  the  several  committee 
recommendations  is  that  there  should  be 
a  total  increase  of  base  of  2.38  percent 
Therefore,  the  final  rule  would  increase 
the  annual  reserve  applicable  to  the 
1984-85  crop  year  to  2.38  percent.  Such 
increase  makes  additional  quantities  of 
base  quantity  available  to  new  and 
existing  growers,  and  insures  that  base 
remain  only  with  growers  who  are 
making  a  bona  fide  effort  to  produce 
cranberries.  By  so  doing,  the  change 
would  provide  the  appropriate  updating 
of  base  quantities  necessary  for  any 
future  establishment  of  a  marketable 
quantity  and  annual  allotment. 

Accordingly,  the  Secretary  finds  that 
upon  good  cause  shown  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to 
postpone  the  effective  date  of  this  final 
rule  until  30  days  after  publication  in  the 
Federal  Register  (5  U.S.C.  553]  because 
it  is  appropriate  ttiat  this  final  rule  be 
established  as  soon  as  possible  in  order 
that  base  quantities  may  be  issued  to 
growers  prior  to  harvest  which  is 
expected  to  begin  about  September  15. 
1984.  Also,  this  wouM  insure  timely 


issuance  of  allotment  bases  and.  thus, 
would  provide  for  the  proper 
administration  of  the  order.  The 
provisions  in  the  final  rule  are  the  same 
as  those  in  a  proposed  rule  which  was 
published  in  the  Fedanl  Register,  and 
which  provided  a  10-day  comment 
period.  It  is  found  that  this  final  rule  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subjecto  in  7  CFR  Pail  S29 

Marketing  agreements  and  orders, 

Cranberries,  Massachusetts,  Rhode 
Island,  Connecticut.  New  ]ersey. 
Wisconsin.  Michigan.  Minnesota, 
Oregon,  Washington.  New  York. 

PART  929— (AMENDED] 

This  final  rule  amends  {  929.153  (7 
CFR  Part  929)  by  revising  paragraph  (a] 
to  read  as  follows: 

§929.153    Base  quantity  reeerve. 

(a)  Establishment.  An  annual  reserve 
base  quantity  equal  to  2  percent  of  total 
base  quantities  is  hereby  established: 
Provided,  That,  for  the  1984-85  crop 
year,  the  reserve  base  quantity  shell  be 
2.38  percent. 

•  •  •  *  * 

(Sec.  1-19,  4«  Stat.  31,  as  STnended;  7  U.S.C. 
601-674) 

Dated:  September  14. 1984 
Thomas  R.  Clark. 
Deputy  Director. 
Fruit  and  Vegetable  Division. 

|FR  Doc  at-Mtn  FIM  •-tt-M:  Mi  aa| 
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Farmers  Home  Administratton 
7  CFR  Part  1942 

Conwnunity  FacRltiet  Loans  and 
Grants 

AGENCY:  Farmers  Home  Administration. 
USDA. 

action:  Final  rule. 

summary:  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  regarding  loans  and  grants 
for  Community  Facility  Projects.  The 
action  is  being  taken  to  include  the 
incomes  of  single-person  house-holds  in 
determining  interest  rates  and  the 
amount  of  grant  funds  an  applicant  can 
receive.  Also,  this  action  eliminates  the 
term  "nonfarm  family"  in  order  to 
accurately  describe  the  source  of  the 
poverty  hne  as  prescribe  by  the  Office 
of  Management  and  Budget.  The 
intended  effect  of  this  action  is  to  more 
effectively  serve  the  needs  of  rural 
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communites  participating  in  FmHA's 
Community  Facility  programs. 

CFFECnvc  DATE  October  3. 1984.  All 
loans  and  grants  where  the  notice  of 
approval  has  not  been  mailed  to  the 
applicant  before  the  effective  date  must 
comply  with  these  regulations. 
FOR  FURTNEfl  INFORMA-nON  CONTACT: 
Jerry  W.  Cooper.  Loan  Specialist.  Water 
and  Waste  Disposal  Division,  Fanners 
Home  Administration.  USDA,  South 
Agriculture  Building,  Room  6328, 
Washington,  D.C.  20250,  telephone:  (202) 
382-9589. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  estabUshed  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  "nonmajor"  since  the 
amiual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
organizations,  government  agencies,  or 
geographic  regions.  There  will  be  no 
adverse  affects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This  action 
is  not  expected  to  substantially  affect 
budget  outlay  or  to  affect  more  than  one 
agency.  Additional  efforts  to  administer 
the  changes  are  expected  to  be  minimal. 
Increased  program  costs  are.  therefore, 
not  anticipated.  The  net  result  is 
expected  to  provide  better  service  to 
rural  communities. 

The  FmHA  programs  and  projects 
which  are  affected  by  this  Instruction 
are  subject  to  State  and  local  review 
under  Section  401  of  the 
Intergovernmental  Cooperation  Act  and 
Section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act.  The 
Catalog  of  Federal  Domestic  Assistance 
programs  affected  are  No.  10.418,  Water 
and  Waste  Disposal  Systems  for  Rural 
Communities  and  No.  10.423, 
Community  Facilities  Loans.  This 
document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Programs." 
It  is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  o7  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Charles  W.  Shuman,  Administrator, 
has  determined  that  the  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  the  action  will  only  affect  a 
small  number  of  rural  communities. 

This  action  requires  no  change  in 
recordkeeping  or  reporting  requirements 
imposed  upon  the  public. 

This  action  amends  FmHA's  policies 
for  making  loans  and  development 
grants.  These  loans  and  grants  assist  in 
financing  the  development  cost  of 
community  facilities  and  domestic  water 
and  waste  disposal  systems  to  rural 
communities  and  other  associations  of 
farmers,  ranchers,  rural  residents,  and 
other  rural  users. 

Comments:  A  proposed  rule  was 
published  in  the  Federal  Register  (49 
CFR  Part  9190)  on  March  12, 1984.  That 
proposal  provided  for  a  30-day  comment 
period  through  April  11. 1984.  Twenty- 
six  comments  were  received  within  the 
comment  period. 

Twenty-four  out  of  the  twenty-six 
cnmments  received  were  in  favor  of  the 
proposed  rule.  Two  comments  stated 
that  a  State's  total  median  income  be 
used  in  lieu  of  a  State's  nonmetropolifan 
median  income.  The  FmHA  is  only 
authorized  to  finance  projects  in  rural 
areas.  The  use  of  nonmetropolitan 
median  income  more  realistically 
represents  the  median  income  of  rural 
areas. 

Another  comment  stated  that  median 
household  income  in  several  counties 
would  be  higher  than  the  median  family 
income  figure.  FmHA  recognizes  that 
there  will  be  some  areas  where  this  will 
be  true.  However,  the  other  comments 
received  stated  that  in  most  cases  the 
proposed  change  would  be  more 
representative  of  the  incomes  in  rural 
areas.  Therefore,  the  changes  are  being 
finalized  as  proposed  and  incorporate  a 
final  rule  published  in  the  Federal 
Register  (49  FR,  No.  69,  Pages  13862  to 
13863)  on  April  9, 1984. 

FmHA  amends  Subpart  A  of  Part  1942 
as  follows: 

1.  Section  1942.5(b)(l)(ii)(D)  is  revised 
to  change  the  number  and  title  of  Form 
FmHA  442-51,  "Water  and  Waste 
Disposal  Development  Grant  Summary" 
to  Form  FmHA  1942-51.  "Water  and 
Waste  Disposal  Grant  Determination." 

2.  Section  1842.17  (c)(2)(iii)(C)(2)  and 
(c)(2)(iii)(C)(5)  to  make  the  selection 
priorities  criteria  consistent  with  the  use 
of  median  household  income  in  other 
sections. 

3.  Section  1942.17(f)(2)  is  renumbered. 

4.  Section  1942.17(f)(2)(ii)  is  revised  to 
reference  median  household  income  and 
take  out  the  word  "nonfarm". 

5.  Section  1942.17(f)(3)  is  revised  and 
renumbered  to  reference  median 
household  income. 

6.  Section  1942.17(f)(4)  is  renumbered 
and  revised. 

7.  Section  1942.17(f)(6)  Is  revised. 


FmHA  amends  Subpart  H  of  Part  1942 
as  follows: 

1.  Section  1942.355(a)(12)  is  revised  to 
reference  median  household  income. 

2.  In  Section  1942.356(a).  the  title  of 
Form  FmHA  1942-51  is  changed  from 
"Water  and  Waste  Disposal 
Development  Grant  Summary"  to 
"Water  and  Waste  Disposal  Grant 
Determination." 

3.  Section  1942.356(b)  is  revised  to 
incorporate  the  use  of  median  household 
income. 

4.  Section  1942.356(b)(2)  is  revised  by 
eliminating  reference  to  median  family 
income. 

5.  Section  1942.356(b)(2)(i)  is  revised 
to  take  out  the  word  "nonfarm". 

6.  Section  1942.356  {b)(2)(i),  (b)(2)(ii) 
and  (b)(2){iii)  are  revised  to  reference 
median  household  income. 

7.  Section  1942.356(b)(3)  is  revised  to 
reference  median  household  income. 

8.  Sections  1942.356  (b)(4)(i)  and 
(b)(4)(ii)  are  revised  to  reference  median 
household  income. 

9.  Section  1942.356(b)(7)  is  revised  to 
reference  median  household  income. 

List  of  Subjects  in  7  CFR  Fart  1942 

Community  development  Grant 
programs — Housing  and  community 
development.  Rural  areas.  Waste 
treatment  and  disposal — Domestic 
Water  supply — Domestic. 

Accordingly,  FmHA  amends  Subparts 
A  and  H  of  Part  1942,  Chapter  XVIH, 
Title  7,  Code  of  Federal  Regulations,  as 
follows: 

PART  1942— ASSOCIATIONS 

Subpart  A— Community  Facility  Loans 
§  1942.5    [Amended] 

1.  In  §  1942.5(b)(l)(ii)(D),  change 
"Form  FmHA  442-51,  "Water  and  Waste 
Disposal  Development  Grant  Summary" 
to  "Form  FmHA  1942-51,  "Water  and 
Waste  Disposal  Grant  Determination." 

2.  5  1942.17  is  amended  by  revising 
paragraphs  (c)(2)(iii)(C)(2)  and 
(c)(2)(iii)(C)(3)  and  redesignating 
paragraphs  (f)(2)  as  (f)(4).  (f)(3)  as  (f)(2). 
(f)(4)  as  (f)(3)  and  by  revising  new 
paragraphs  {f)(2)(ii).  (f)(3).  (0(4),  and 
(f)(6)  to  read  as  follows: 


§  1942.17 
Facilities. 


Appendix  A— Community 


(c)  *  *  * 

(2)  *  •  • 

{iii}*  •  * 

(C)  *  *  • . 

[2)  More  than  the  poverty  line  but  less 
than  85%  of  the  State's  nonmetropolitan 
median  household  income — 20  points. 
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(J)  Between  85%  and  100%,  inclusive, 
of  State's  nonmetropolitan  median 
household  income — 15  points. 
•        ♦        ♦        •        • 

(0  •  *  * 

(2)  •   •   * 

(ii)  The  median  household  income  of 
the  service  area  is  below  the  poverty 
line  for  a  family  of  four  as  prescribed  by 
the  Office  of  Management  and  Budget 
(OMB)  as  adjusted  under  section  624  of 
the  Economic  Opportunity  Act  of  1964 
(42  U.S.C.  2971d). 

(3)  Intermediate  rate.  The 
intermediate  interest  rate  will  be  set  at 
the  poverty  line  rate  plus  one-half  of  the 
difference  between  the  poverty  line  rate 
and  the  market  rate.  It  will  apply  to 
loans  that  do  not  meet  the  requirements 
for  the  poverty  line  rate  and  for  which 
the  median  household  income  of  the 
service  area  is  not  more  than  85  percent 
of  the  nonmetropolitan  median 
household  income  of  the  State. 

(4)  Market  rate.  The  market  interest 
rate  will  be  set  usjng  as  guidance  the 
average  of  the  Bond  Buyer  Index  for  the 
four  weeks  prior  to  the  first  Friday  of  the 
last  month  before  the  beginning  of  the 
quarter.  The  market  rate  will  apply  to  all 
loans  that  do  not  qualify  for  a  different 
rate  under  paragraphs  (f)(2)  or  (3)  of  this 
section.  It  may  be  adjusted  as  provided 
in  paragraph  (f)(5)  of  this  section. 

*         ♦         •         •         « 

(8)  Income  determination.  The  income 
data  used  to  determine  median 
household  income  should  be  that  which 
most  accurately  reflects  the  income  of 
the  service  area.  The  service  area  is  that 
area  reasonably  expected  to  be  served 
by  the  facility  being  financed  by  FmHA. 
The  median  household  income  of  the 
service  area  and  the  nonmetropolitan 
median  household  income  for  the  State 
will  be  determined  from  income  data 
from  the  most  recent  decennial  census 
of  the  U.S.  This  data  will  normally  be 
published  or  unpublished  Bureau  of  the 
Census  data  and  may  be  updated  on  a 
national  basis  by  the  FmHA  National 
Office  based  on  data  provided  by  the 
Bureau  of  the  Census,  or  other  reliable 
sources.  If  there  is  reason  to  believe  that 
the  census  data  is  not  an  accurate 
representation  of  the  median  household 
income  within  the  area  to  be  served,  the 
reason  will  be  documented  and  the 
applicant  may  furnish,  or  FmHA  may 
obtain,  additional  information  regarding 
such  median  household  income.  Such 
information  will  consist  of  reliable  data 
from  local,  regional.  State  or  Federal 
sources  or  from  a  survey  conducted  by  a 
reliable  impartial  source.  The 
nonmetropolitan  median  household 
income  of  the  State  may  be  updated  on 


a  national  basis  by  the  FmHA  National 
Office  based  on  data  provided  by  the 
Bureau  of  the  Census,  or  other  reliable 
sources.  Updating  income  data  for  the 
median  household  income  of  the  service 
area  and  the  nonmetropolitan  median 
household  income  of  the  State  should  be 
done  concurrently,  using  data  from  the 
same  year. 


Subpart  H— Development  Grants  for 
Community  Domestic  Water  and 
Waste  Disposal  Systems 

3.  Section  1942.355  is  amended  by 
revising  paragraph  (a)(12)  to  read  as 
follows: 

9  1942.355    Grant  Hmltation*. 

(a)  *  •  * 

(12)  Pay  any  costs  of  a  project  when 
the  median  household  income  of  the 
service  area  is  more  than  85  percent  of 
the  nonmetropolitan  median  household 
income  of  the  State. 

•  •        *        •        # 

4.  Section  1942.356(a)  is  amended  by 
changing  the  title  of  Form  FmHA  1942- 
51  from  "Water  and  Waste  Disposal 
Development  Grant  Summary"  to 
"Water  and  Waste  Disposal  Grant 
Determination." 

5.  Section  1942.356  is  amended  by 
revising  the  introductory  paragraph  of 
paragraph  'b),  paragraph  (b)(2),  (b)(3), 
(b)(4)(i)  and  (b)(4)(ii),  and  (b)(7)  to  read 
as  follows: 

§  1942.356    Determining  ttte  need  for 
development  grants. 

•  •         *         •         « 

(b)  Grants  will  be  used  for  water  and 
waste  disposal  projecets  serving  the 
most  financially  needy  communities  to 
reduce  user  costs  to  be  reasonable  level 
for  farmers,  ranchers,  and  rural 
residents.  Other  rural  users  whose 
needs  are  met  or,  if  there  is  no  meter, 
could  be  met  by  a  single  residential-size 
water  meter  may  also  be  considered 
eligible.  For  example,  a  user  on  a  water 
system  may  be  considered  for  a  grant 
when  the  water  needs  of  the  waste  user 
are  met  or  could  be  met  by  such 
residential-size  meter.  This  method  of 
computing  grants  will  be  used  for  all 
water  and  waste  disposal  projects. 
Reasonable  user  rate  is  defined  as  that 
which  is  not  less  than  existing  prevailing 
rates  in  communities  being  served  by  an 
established  system  constructed  at 
similar  cost  per  user  and  having  similar 
economic  conditions.  User  costs  shall 
include  charges,  taxes,  and  assessments 
attributable  to  the  project.  An  exception 
to  the  reasonable  user  rate  may  be 
granted  by  the  FmHA  National  Office  in 


justifiable  cases  for  areas  of  extremely 
low  income  when  It  is  necessary  to  meet 
the  needs  of  a  particular  community. 
Such  an  exception  will  only  be 
considered  when  comparable  systems 
are  not  available  or  the  user  rates  from 
the  comparable  systems  appear  to  be 
too  high  for  the  average  user  for  the 
applicant  and  the  median  household 
income  in  the  applicant  service  area  is 
less  than  $4,000.  When  it  is  determined 
that  such  an  exception  should  be 
considered,  the  FmHA  State  Director 
will  submit  information  household 
income  of  the  service  area,  and  user  rate 
and  median  household  incomes  of  other 
like  or  mout  similar  communities  in  the 
region,  employment  conditions,  and  any 
other  information  to  justify  the 
recommendation  for  the  exception. 
•        •        •        *        * 

(2)  Ordinarily,  an  applicant  will  be 
considered  for  grant  assistance  only 
when  the  debt  service  portion  of  the 
average  annual  user  cost  for  either 
water  or  waste  service,  for  only  those 
users  in  the  applicant  service  area, 
exceeds  the  following  percentages: 

(i)  .5  percent  when  the  median 
household  income  of  the  service  area  is 
below  the  poverty  line.  The  poverty  line 
will  be  that  income  prescribed  by  the 
Office  of  Management  and  Budget  for  a 
nonfarm  family  of  four,  as  adjusted 
under  Section  624  of  the  Economic 
Opportunity  Act  of  1964  (42  U.S.C. 
2971d). 

(ii)  1.0  percent  when  the  median 
household  income  of  the  service  area  is 
not  more  than  85  percent  of  the 
nonmetropolitan  median  household 
income  of  the  State.     ~ 

(iii)  No  FmHA  grant  funds  will  be 
used  in  any  project  when  the  median 
household  income  of  the  service  area  is 
more  than  85  percent  of  noimietropolitan 
median  household  income  of  the  State. 

(3)  The  median  household  income  of 
the  service  area  and  the  State's 
nonmetropolitian  median  household 
income  will  be  determined  in 
accordance  with  paragraph  (b)(7)  of  this 
section.  Except  as  provided  for  in 
paragraphs  (b),  (b),  (5),  and  (6)  of  this 
section,  the  grant  will  not  exceed  an 
amount  necessary  to  reduce  the  debt 
service  portion  of  the  average  annual 
user  not  be  used  to  resu'*  in  a  rate 
below  that  deemed  to  be  reasonable  as 
defined  in  paragraph  (b)  of  this  section. 
However,  an  exception  to  the 
reasonable  user  rate  may  be  authorized 
by  the  FmHA  National  Office  in 
accordance  with  paragraph  (b)  of  this 
section. 

(4)  •  •  • 

(i)  Be  considered  as  part  of  the  total 
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by  averaging  the  median  household 
incomes  of  the  systems  involved  and 
averaging  the  debt  service  portion  for 
the  particular  service  of  the  other 
system;  or 

(ii)  Consider  the  median  household 
income  and  the  debt  service  portion  for 
the  particular  service  for  each  entity 
separately. 
•         •         •         •         « 

(7)  The  income  data  used  to  determme 
median  household  income  should  be 
that  which  most  accurately  reflects  the 
income  of  the  service  area.  The  service 
area  is  that  area  reasonably  expected  to 
be  served  by  the  facility  being  financed 
by  FmHA.  The  median  household 
income  of  the  service  area  or  those 
reference  communities  used  in 
comparing  the  proposed  system  with 
similar  systems,  and  the 
nonmetropolitan  median  household 
mcome  for  the  State  will  be  determined 
from  income  data  from  the  most  recent 
decennial  census  of  the  U.S.  This  data 
will  normally  be  published  or 
unpublished  Bureau  of  the  Census  data 
and  may  be  updated  on  a  national  basis 
by  the  FmHA  National  Office  based  on 
data  provided  by  the  Bureau  of  Census, 
or  other  reliable  sources.  If  there  is 
reason  to  believe  that  the  census  data  is 
not  an  accurate'representation  of  the 
media  household  income  within  the  area 
to  be  served,  the  reasons  will  be 
documented  and  the  applicant  may 
furnish,  or  FmHA  may  obtam,  additional 
mformation  regarding  such  median 
household  income.  Such  information  will 
consist  of  reliable  data  from  local, 
regional.  State  or  Federal  sources  or 
from  a  survey  conducted  by  a  reliable 
impartial  source.  The  nonmetropolitian 
median  household  income  of  the  State    » 
may  be  updated  on  a  national  basis  by 
the  FmHA  National  Office  based  on 
data  provided  by  the  Bureau  of  the 
Census,  or  other  reliable  sources. 
Updating  income  data  for  the  median 
household  income  of  the  service  area 
and  the  nonmetropolitian  median 
household  income  of  the  State  should  be 
done  concurrently,  using  data  from  the 
same  year. 
***** 

AuthoritiM:  (7  U.S.C  1989:  7  CFR  ZZ3  7 
CFR  2.70). 

Dated:  May  17.  1984. 

Michael  E.  Brunner, 

Acting  Administrator.  Farmers  Home 
A  dministration. 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  81 

(Docket  No.  84-085] 

Lethal  Avian  influenza 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Interim  rule. 

SUMMARY:  This  document  amends  the 
Lethal  Avian  Influenza  interim  rule  by 
deleting  from  the  list  of  quarantined 
areas  the  area  in  Virginia  that  was 
designated  as  a  quarantined  area.  This 
action  is  necessary  because  it  has  been 
determined  that  lethal  avian  influenza 
no  longer  exists  in  Virginia.  The  effect  of 
this  action  is  to  delete  unnecessary 
prohibitions  and  restrictions  on  the 
interstate  movement  of  live  poultry  and 
certain  other  items  from  the  previously 
quarantined  area  in  Virginia. 

DATES:  Effective  date  is  September  14, 
1984.  Written  comments  must  be 
received  on  or  before  November  19, 
1984. 

ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff 
APHIS,  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building,  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  H.  A.  McDaniel,  Chief  Staff  Officer. 
Technical  Support  Staff  VS,  APHIS, 
USDA,  Room  757,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301-436-8087. 

SUPPLEMENTARY  INFORMATION:  . 
Background 

This  document  amends  the  "Lethal 
Avian  Influenza"  interim  rule  which  is 
set  forth  in  9  CFR  Part  81  (48  FR  51422- 
51423,  51798,  52420-52427,  52885-52887, 
53586,  53678-53679.  53679-53681,  53997, 
54574-54575,  55402-55405.  55722,  57474- 
57475.  49  FR  368-369,  2742-2744,  3494, 
3839-3845,  5723-5724,  7978-7979,  8412- 
8415,  8582-8583, 13863-13864,  19288- 
19289,  19500-19501,  24011-24013,  31055- 
31057,  34804-34806). 

Lethal  avian  influenza  is  defined  as  a 
disease  of  poultry  caused  by  any  form  of 
H5  influenza  virus  that  is  determined  by 
the  Deputy  Administrator  to  have 
spread  from  the  1983  outbreak  in  poultry 
in  Pennsvlvania. 


Effect  of  designation  as  a  Quarantined 
Area 

With  certain  exceptions,  the  interim 
rule  provides  that  the  following  articles 
designated  as  prohibited  articles  are 
prohibited  from  being  moved  interstate 
from  a  quarantined  area: 

(1)  Live  poultry. 

(2)  Manure  from  poultry,  and 

(3)  Litter  that  has  been  used  by 
poultry. 

The  interim  rule  also  provides,  with 
certain  exceptions,  that  the  following 
articles  designated  as  restricted  articles 
are  allowed  to  be  moved  interstate  from 
a  quarantined  area  only  in  accordance 
with  certain  conditions; 

(1)  Poultry  carcasses  or  parts  thereof 

(2)  Eggs  from  poultry,  and 

(3)  Coops,  containers,  troughs  or  other 
accessories  that  have  been  used  in  the 
handling  of  poultry  or  poultry  eg^'s. 

Prior  to  the  effective  date  of  this 
document,  an  area  in  Albermarle, 
Augusta,  Frederick,  Greene,  Madison, 
Page,  Rappahannock,  Rockingham, 
Shenandoah,  and  Warren  Counties  in 
Virginia  was  designated  as  a 
quarantined  area.  This  document 
amends  the  interim  rule  by  deleting  this 
area  in  Virginia  from  the  list  of 
quarantined  areas.  With  this  action 
there  is  no  longer  any  area  in  Virginia 
designated  as  a  quarantined  area. 
Extensive  surveys  have  been  conducted 
on  commercial  and  noncommercial 
poultry  premises  in  the  previously 
quarantined  area  in  Virginia.  These 
surveys  indicate  that  there  are  no  lethal 
avian  influenza  virus  or  antibodies  in 
poultry  within  the  previously 
quarantined  area  and  that  lethal  avian 
influenza  no  longer  exists  in  Virginia. 
Under  the  circumstances  there  is  no 
longer  a  basis  for  imposing  prohibitions 
or  restrictions  on  the  movement  of  live 
poultry  or  other  items  from  any  area  in 
Virginia  because  of  lethal  avian 
influenza. 

With  the  deletion  of  the  area  in 
Virginia  from  the  list  of  quarantined 
areas,  an  area  in  Berks.  Chester. 
Dauphin,  Lancaster.  Lebanon,  and 
Schuylkill  Counties  in  Pennsylvania  is 
the  only  area  that  remains  designated  as 
a  quarantined  area  because  of  lethal 
avian  influenza. 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is 
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warranted  in  order  to  delete 
unnecessary  restrictions  on  the 
movement  of  live  poultry  and  certain 
other  items  from  Virginia,  and  to  benefit 
Virginia  by  declaring  that  lethal  avian 
influenza  no  longer  exists  in  Virginia. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  contrary  to  the  public  interest: 
and  good  cause  is  found  for  making  this 
interim  rule  effective  upon  signature. 
Comments  are  solicited  for  60  days  after 
publication  of  this  document.  A  final 
document  discussing  comments  received 
and  any  amendments  required  will  be 
published  in  the  Federal  Register. 

Executive  Order  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  been  determined  to  be  not  a 
major  rule.  The  Department  has 
determined  that  this  action  will  not  have 
a  significant  effect  on  the  economy  and 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  relieves  restrictions  on  the 
movement  of  live  poultry  and  certain 
other  items  from  portions  of  Albermarle. 
Augusta.  Frederick,  Greene,  Madison, 
Page,  Rappahannock,  Rockingham. 
Shenandoah,  and  Warren  Counties  in 
Virginia,  The  poultry  industry  in  the 
area  in  Virginia  released  from 
quarantined  area  status  represents  less 
than  1  percent  of  the  poultry  industry  in 
the  United  States. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  81 

Animal  diseases.  Poultry  and  poultry 
products.  Transportation, 


PART  81— LETHAL  AVIAN  INFLUENZA 

Under  the  circumstances  referred  to 
above,  §  81.4  of  9  CFR  Part  81  is 
amended  by  removing  paragraph  (b). 

Authority:  Sec.  2.  23  Stat  31,  as  amended: 
sees  4-8.  23  Slat.  31-33.  as  amended:  sees.  1- 
3,  32  Slat.  791.  792.  as  amended;  sees.  1-4.  33 
Stat.  1264.  1265.  as  amendi-d,  41  Slal.  699:  sec. 
2.  65  Srat.  693:  sees.  2-3,  5-6.  and  11.  76  Stat. 
129-132;  76  Stat.  663.  7  US  C.  450.  21  U.S.C. 
111-113.  114a-l.  115-117,  119-126,  130.  134a. 
134b.  134d.  134e,  134f;  7  CFR  2.17.  2.51.  and 
371.2(d). 

Done  at  Washington.  D.C.  this  14th  day  of 
September  1984. 
I.K.  Alwell, 
Deputy  Administrator.  Veterinary  Services. 

|KR  Doc,  64-24834  Filed  9-18-64.  8:45  am| 
BILLING  CODE  34IO-3«-« 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  50 

Elimination  of  Review  of  Financial 
Qualifications  of  Electric  Utilities  in 
Operating  License  Review  and 
Hearings  for  Nuclear  Power  Plants 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule:  correction. 


SUMMARY:  This  document  corrects  a 
final  rule  eliminating  financial 
qualification  review  and  findings  for 
electric  utilities  that  are  applying  for 
operating  licenses  for  utilization 
facilities  if  the  utility  is  a  regulated 
public  utility  or  is  authorized  to  set  its 
own  rates.  The  final  rule  also  restates  a 
requirement  for  financial  qualification 
review  and  findings  for  electric  utilities 
that  are  applying  for  construction 
permits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  F.  Kagan.  (202-634-1493). 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc,  84-24084  appearing  on  page  35747 
in  the  issue  of  Wednesday,  September 
12,  1984,  make  the  following  correction: 

The  effective  date  should  read 
October  12, 1984. 

Approved;  September  12.  1984. 
|ohn  C.  Hoyle. 
Assistant  Secretary. 

|FR  Doc  M-24?91  Filed  »-1S-«4  84S  am| 
BILUNO  CODE  7S90-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  545 

INo.  M-S10] 

Federal  Savings  and  Loan  System; 
Status  and  Prlortty  of  Accounts  and 
Deposits  In  Federal  Associations 

September  13, 1984 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule, 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its 
regulations  to  clarify  that  accounts  and 
deposits  in  a  Federal  association  are 
debts  of  the  association  having  the  same 
priority  as  claims  of  general  creditors  of 
the  association. 
EFFECTIVE  DATE:  September  19,  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

ludith  K.  Gunderson.  Attorney,  Office  of 
General  Counsel  (202)  377-6442), 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW.,  Washington.  DC.  20552. 

SUPPLEMENTARY  INFORMATION:  The 

Regulations  of  the  Federal  Savings  and 
Loan  System  ("Federal  Regulations") 
formerly  included,  at  §  545.1-2(c)  (12 
CFR  545.1-2(c)).  a  provision  establishing 
accounts  and  deposits  in  a  federal 
association  as  debts  of  the  association, 
having  the  same  priority  as  claims  of 
general  creditors  of  the  association. 
When  the  Board  amended  Part  545  of 
the  Federal  Regulations  to  implement 
the  new  powers  granted  federal 
associations  by  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982, 
former  §  545.1-2(c)  wjs  inadvertently 
deleted.  Board  Resolution  No.  83-241 
(April  26,  1983),  48  FR  23032  (May  23, 
1983). 

As  expressed  in  the  preamble  to  the 
revision  of  Part  545,  with  respect  to 
savings  accounts  issued  by  federal 
associations,  the  Board  intended  to 
delete  only  those  provisions  of  Part  545 
which  addressed  matters  within  a 
federal  association's  discretion  as  an 
account-issuing  institution.  The  status 
and  priority  to  be  accorded  accounts  in 
federal  associations  is  not  a  matter 
within  an  association's  discretion  but  is. 
rather,  one  that  the  Board  has  addressed 
elsewhere  in  the  Federal  Regulations: 
§  552.8(d)  (12  CFR  552,8(d))  provides 
that  accounts  in  a  federal  stock 
association  are  debts  of  the  association 
having  the  same  priority  as  claims  of 
general  creditors,  and  the  Federal 
Mutual  Charter  set  forth  in  {  544.1  of  the 
Federal  Regulations  (12  CFR  544.1) 
includes  a  parallel  provision.  Therefore, 
in  order  to  clarify  that  accounts  in  all 
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federal  associations  hiive  the  same 
sl;itu,s  and  priority  as  dt'bts  of  fedcr.il 
associations,  the  Board  has  determined 
it  necessary  to  amend  Part  54,S  of  the 
Federal  Regulations  by  rei.nslriting 
former  §  545.1-2(c)  with  minor  changes 
in  language  to  parallel  §  552.8(d)  and  the 
smiilar  provision  contained  in  the 
Kederal  Mutual  Charter. 

The  Board  finds  that  observance  of 
the  notice  and  comment  procedure 
prescribed  by  5  U.S.C.  55:!(t))  (1982],  and 
12  CFR  508.12  and  508.13  (1984).  and  the 
delay  of  the  effective  date  pursuant  to  5 
U.S.C.  553(d)  (1982)  and  12  CFR  508.14 
( 1984)  is  unnecessary  since  the 
amendment  simply  clarifies  the  Boards 
existing  regulations. 

List  of  Subiects  in  12  CFR  Part  545 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Ixian 
Bank  Board  hereby  amends  Part  545. 
Sutichapter  C,  Chapter  V  of  Title  12  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 


PART  545— OPERATIONS 

.•\niend  §  545.11  by  designating  the 
present  text  of  §  545.11  as  paragraph  (a) 
and  adding  a  new  paragraph  (b)  as 

fnllovvs: 

§  54S.  1 1     Insured  accounts. 


|1))  Status  and  priority  ofsavin^^s 
(U-posits  and  accounts.  In  the  event  of 
voluntary  or  involuntary  liquidation, 
dissolution,  or  winding  up  of  the 
association,  or  in  the  event  of  any  other 
situation  in  which  the  priority  of  savings 
df4)osits  and  accounts  is  in  controversy. 
such  savings  deposits  and  accotmts 
shall,  to  the  extent  of  their 
withdrawable  value,  be  debts  of  the 
as.sociafion  having  the  same  priority  as 
debts  of  general  creditors  who  have  nn 
priority,  other  than  from  consensual 
subordination,  over  other  general 
general  creditors.  Savings  deposits  of 
mutual  associations  shall  have  the  same 
right  to  share  in  the  remaining  assets  of 
the  association  that  savings  share 
accounts  would  have. 

(Sec.  5,  48  Stat  13^.  as  amend«d:  12  U.S.C. 
14«4.  Reorg.  Plan  No.  3  of  1947;  3  CFR,  1943- 
1<«3  Comp.,  p.  1071) 

By  the  Federal  Home  Loan  B,jnk  lioard. 
|.|.  rum. 
Secretary. 

im  Doc  S4-247TI  Fil^  <»-19-g4-  »:4S  8m| 
BILUMO  COM  •720-01-M 


12  CFR  Part  564 

I  No.  84-5091 

Federal  Savings  and  Loan  Insurance 
Corporation;  Settlement  of  Insurance 

S.[>tpnit)er  13.  1984. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Boa.-d  (Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("F'SLIC"  or  "Corporation"), 
is  amending  the  regulations  of  the  FSLIC 
concerning  the  settlement  of  insurance 
on  accounts  in  insured  institutions  in 
default,  in  order  to  provide  a  procedure 
whereby  the  holder  of  such  an  account 
can  obtain  agency  reconsideration  of  a 
determination  that  all  or  a  portion  of 
such  account  is  uninsured. 
DATES:  Effective  September  19,  1984. 
Comments  due  by  November  19. 1984. 
ADDRESS:  Send  comments  to  Director, 
Information  Services  Section.  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW.. 
Washington.  D.C.  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

ludith  K.  Gunderson,  Attorney.  Office  of 
General  Counsel  (202-377-6442).  or 
Mary  A.  Creedon,  Director,  Insurance 
Division,  Office  of  the  FSLIC  (202-377- 
6620),  Federal  Home  Loan  Bank  Board, 
1700  G  Street  NW.,  Washington,  D.C. 
20552. 

SUPPLEMENTARY  INFORMATION:  Section 
405(b)  of  the  National  Housing  Act 
directs  the  Corporation,  in  the  event  of  a 
default  by  an  institution  the  accounts  of 
which  are  insured  by  the  FSLIC 
( 'insured  institution"),  to  make  payment 
of  insurance  on  accounts  and  permits 
the  Corporation  to  requiring  the  filing  of 
proofs  of  claims  prior  to  paying 
insurance.  12  U.S.C.  1728(b)  (1982). 
Section  564.1  of  the  Regulations  of  the 
FSLIC  ("Insurance  Regulations") 
provides  that,  in  the  event  of  a  default 
by  an  insured  institution,  the 
Corporation  shall  determine  from  the 
books  and  records  of  the  institution  or 
otherwise  the  insured  members  of  the 
institution  and  the  amount  of  each 
insured  member's  account(s),  and  shall 
give  each  insured  member  notice  of  the 
time  and  place  of  payment  of  insurance 
on  accounts.  12  CFR  564.1(a)(1984).  The 
Board,  as  operating  head  of  the  FSLIC, 
has  delegated  on  a  case-by-case  basis 
the  authority  to  settle  and  pay 
insurance,  in  accordance  with  section 
405  of  the  National  Housing  Act  and  its 
implementing  regulations,  to  the 


Director,  Deputy  Director,  an  Associate 
Director,  or  the  Director  of  the  Insurance 
Division,  Office  of  the  FSLIC. 

In  their  present  forms,  section  405(b) 
of  the  National  Housing  Act  and  §  564.1 
of  the  Insurance  Regulations  neither 
preclude  reconsideration  by  the  agency 
of  insurance  determinations  nor  provide 
a  formal  mechanism  for  such 
reconsideration.  The  recent  increase  in 
the  number  of  inquiries  by 
accountholders  as  to  the  availability  of 
administrative  review  of  insurance 
determinations  indicates  the  d(;sirability 
of  adopting  a  formal  appeals  procedure. 
The  Board  is  therefore  amending  §  564.1 
to  provide  a  two-step  process  to  be 
followed  by  the  FSLIC  in  makinfj 
determinations  on  the  extent  of 
insurance  on  accounts. 

New  paragraph  (d)  of  §  564.1 
delegates  authority  to  the  Director  or 
Acting  Director  of  the  Insurance 
Division,  Office  of  the  FSLIC  ("Director 
of  the  Insurance  Div  ision"),  to  notify 
accountholders  in  an  insured  institution 
in  default  of  the  time  and  place  of  the 
FSLlC's  payment  of  insurance  on 
accounts,  and  to  make  inilital 
determinations  regarding  the  extent  of 
insurance  in  accordance  with  the 
principles  for  determining  insurance 
coverage  set  forth  in  Part  564  of  the 
Insurance  Regulations.  The 
determination  by  the  Director  of  the 
Insurance  Division  will  specify  the 
bases  on  which  the  determination  was 
made  and  will  be  provided  to  the 
accountholder  in  writing.  An 
accountholdcr  who  disagrees  with  the 
determination  by  the  Director  of  the 
Insurance  Division  may  request 
reconsideration  of  that  determination  by 
the  Director  or  Acting  Director  of  the 
Office  of  the  FSLIC  ("Director").  The 
Director  will  reconsider  only  those 
determinations  as  to  which  a  request  for 
reconsideration  is  substantial,  i.e.,  is  in 
writing,  seasonably  filed,  sets  forth  an 
issue  of  law  or  fact  which  was  not 
addressed,  or  in  the  Director's  opinion 
was  not  adequately  addressed  in  the 
prior  determination,  and  is  consistent 
with  one  of  the  regulatory  bases  in  Part 
564  for  entitlement  to  insurance.  The 
Director's  determination  regarding  the 
substantiality  of  a  request  for 
reconsideration,  as  well  as  the 
Director's  determination  of  the  extent  of 
F'SLIC  insurance  in  those  cases  in  which 
the  request  for  reconsideration  is  found 
to  be  substantial,  will  be  provided  to  the 
accountholder  in  writing.  In  the  event 
the  Director  determines  that  a  request 
for  reconsideration  presents  a 
significant  issue  of  agi.-icy  policy,  that 
issue  will  be  referred  to  the  Board  for 
decision.  Pursuant  to  the  Board's 
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authority  under  section  17(a)  of  the 
Federal  Home  Loan  Bank  Act.  as 
amended  (12  U.S.C.  1437(a)  (19821).  as 
operating  head  of  the  FSLIC,  to 
authorize  the  performance  of  functions 
of  the  FSLIC  by  the  Boards  ofncers. 
employees,  agents,  or  administrative 
units,  the  determination  by  the  Director 
or  Acting  Director  of  the  Insurdnre 
Division  in  the  absence  of  a  request  for 
reconsideration,  and  the  Director's 
determinations  as  to  the  substantiality 
of  a  request  for  reconsideration  and  the 
existence  of  a  significant  issue  of  agency 
policy,  and  on  reconsideration  of  a 
determination  by  the  Director  of  the 
Insurance  Division,  shall  constitute  final 
action  by  the  FSLIC 

Due  to  the  number  of  requests  by 
uninsured  accountholders  for 
administrative  review  of  insurance 
determinations  made  as  a  result  of 
previous  payments  of  insurance,  the 
Board  has  determined  to  make  the 
appeal  process  established  by  new 
paragraph  (d)  of  §  564.1  available  to  any 
uninsured  accountholder  in  an  insured 
institution  placed  into  receivership  after 
September  19. 1981.  This  period 
corresponds  to  the  three-year  statute  of 
limitations  set  forth  in  section  405(c)  of 
the  National  Housing  Act  (12  U.S.C. 
1728(c)  (1982))  on  actions  brought 
against  the  FSUC  to  enforce  claims  to 
insurance  and  to  the  three-year  period 
during  which  accountholders  are 
required  to  present  their  claims  for 
insurance  under  §§  549.5  and  549.5-1  of 
the  Regulations  for  the  Federal  Savings 
and  Loan  System  (12  CFR  549,5.  549.5-1 
(1984))  and  §  563a.9  of  the  Insurance 
Regulations  (12  CFR  569a.9  (1984)). 
Neither  the  adoption  of  this  regulation 
nor  the  Director's  decision  to  consider  a 
request  for  reconsideration  shall  waive, 
extend  or  toll  any  of  these  statutes  of 
limitations. 

The  Board  finds  that  observance  of 
the  notice  and  comment  procedures 
prescribed  by  5  U.S.C.  553(b)  (1982).  and 
12  CFR  508.12  and  508.13  (1984).  and 
delay  of  the  effective  date  pursuant  to  5 
U.S.C.  553(d)  and  12  CFR  508  14  (1984).  is 
unnecessary  for  the  following  reasons: 
(1)  the  amendment  is  liberahzing  and  it 
is  in  the  public  interest  for  it  to  take 
effect  at  the  earliest  feasible  time  in 
order  to  accommodate  the  interests  of 
accountholders  who  have  requested 
agency  reconsideration  of  prior 
insurance  determinations;  and  (2)  the 
amendment  relates  to  internal  agency 
procedures  regarding  the  settlement  of 
FSLIC  insurance.  The  Board  is,  however, 
soliciting  public  comments  on  the 
amendment  so  that  it  wiil  have  the 
benefit  of  these  views  in  considenng 


whether  re\ision  of  the  amendment  is 
necessary  or  appropriate 

List  of  Subjects  in  12  CFR  Part  564 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  564, 
Subchapter  D,  Chapter  V  of  Title  12  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAFHTR  D— FEDERAL  SAVINGS  AND 
LOANS  INSURANCE  CORPORATION 

PART  564— SETTLEMENT  OF 
INSURANCE 

Amend  §  564.1  by  adding  a  new 
paragraph  (d|,  as  follows 

S  564.1     Settlement  of  Insurance  upon 

default. 

♦         •         •         *         • 

(d)  Processing  of  insurance  claims.  (1) 
Delegations  of  authority.  The  Director  or 
Acting  Director  of  the  Insurance 
Division  of  the  Office  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ( "Director  of  the  Insurance 
Division")  or  his  or  her  designee  is 
authorized  to  give  written  notice  to  each 
insured  member  of  the  time  and  place  of 
settlement  of  insurance,  as  required  by 
paragraph  (a)  of  this  section,  and  to 
make  determinations  with  respect  to 
insurance  claims  pursuant  to  the 
principles  set  forth  in  this  Part.  The 
Director  or  the  Acting  Director  of  the 
OfTice  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Director")  is 
authorized  to  reconsider  determinations 
by  the  Director  of  the  Insurance  Division 
and  to  make  determinations  on 
reconsideration  with  respect  to 
insurance  claims  pursuant  to  the 
principles  set  forth  in  this  part.  Pursuant 
to  the  authority  granted  the  Board  by  12 
U.S.C.  1437(a).  such  determinations,  to 
the  extent  specified  in  this  section,  shall 
constitute  the  final  action  of  the 
Corporation. 

(2)  Determination  by  the  Director  of 
the  Insurance  Division.  In  the  event  the 
Director  of  the  Insurance  Division  shall 
determine  that  all  or  a  portion  of  an 
accountholders  account  is  uninsured, 
the  Director  of  the  Insurance  Division 
shall  so  notify  the  accountholder  in 
writing,  stating  the  reason(s)  for  such 
determination,  and  shall  provide  the 
accountholder  with  a  certificate  of  claim 
in  liquidation  in  the  amount  of  the 
uninsured  account  from  the  Corporation, 
in  its  capacity  as  receiver  for  the  insured 
institution  in  default,  to  enable  the 
accountholder  to  share  in  the  proceeds 
of  the  liquidation  of  the  institution,  if 
any,  up  to  the  amount  of  the  uninsured 
account.  Unless  the  accountholder 
requests  reconsideration  of  the 


determination  in  the  manner  provided  in 
paragraph  (d)(3)  of  this  section,  such 
determination  shall  be  final. 

(3)  Request  for  reconsideration,  (i) 
Within  60  days  after  receipt  of  a 
determination  by  the  Director  of  the 
Insurance  Division  that  all  or  a  portion 
of  an  accountholder's  account  is 
uninsured,  such  accountholder  may 
obtain  reconsideration  of  the  initial 
determination  by  filing  with  the  Director 
a  written  request  for  reconsideration: 
Provided,  that  with  respect  to 
determinations  made  in  connection  with 
payments  of  insurance  by  the 
Corporation  on  accounts  in  insured 
institutions  in  default  before  September 
19,  1984,  but  after  September  13, 1981. 
the  80-day  period  for  requesting 
reconsideration  by  the  Director  shall 
commence  on  September  19,  1964. 

(ii)  Within  30  days  of  receipt  of  a 
request  for  reconsideration,  the  Director 
shall  notify  the  accountholder,  in 
writing,  whether  the  request  is 
considered  to  be  substantial. 

(iii)  ^  request  will  be  considered 
substantial  only  in  those  instances 
where  the  request  is  in  writing;  timely 
filed:  sets  forth  an  issue  of  law  or  fact 
which  was  not  addressed  or.  in  the 
opinion  of  the  Director,  was  not 
adequately  addressed  in  the 
determination  by  the  Director  of  the 
Insurance  Division:  and  which  is 
consistent  with  one  of  the  regulatory 
bases  set  forth  in  this  Part  for 
entitlement  to  insurance:  and  includes 
all  of  the  following: 

[a]  A  statement  of  the  facts  on  which 
the  claim  for  insurance  is  based; 

[b]  The  specific  reason(s)  for  the 
determination  to  which  the 
accountholder  objects,  and  the  basis  for 
the  objection(s),  including  citations  to 
applicable  statutes  and  regulations;  and 

[c]  Copies  of  the  records  of  the 
accountholder  maintained  in  good  faith 
and  in  the  regular  course  of  business 
which  support  the  accountholder's  claim 
to  insurance  and  which  have  not 
previously  been  submitted  to  the 
Corporation. 

(iv)  The  Director's  determination 
whether  a  request  for  reconsideration  is 
"substantial"  shall  be  final.  If  the 
Director  determines  that  a  request  for 
reconsideration  is  not  substantial,  then 
the  determination  by  the  Director  of  the 
Insurance  Division  shall  constitute  the 
final  determination  with  respect  to  the 
extent  of  insurance  effective  as  of  the 
date  of  the  Director's  determination 
regarding  the  substantiality  of  the 
request  for  reconsideration. 

(4)  Reconsideration  by  the  Director. 
(i)  Upon  determining  that  a  request  for 
reconsideration  is  substantial,  the 


i 
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Director  shall  so  notify  the 
accounlholder  in  writing.  Within  90  days 
of  the  date  of  such  notice,  the  Director 
shall  determine  the  extent  of  the 
accountholder's  insurance  pursuant  to 
the  principles  set  forth  in  this  Part,  or  if 
the  Director  determines  that  a  request 
for  reconsideration  presents  a 
significant  policy  issue,  the  Director 
shall  refer  that  issue  to  the  Board  for 
decision,  and  shall  notify  the 
accounlholder  that  an  issue  has  been 
referred  to  the  Board,  The  Board's 
decision  on  the  issue  shall  be  applied  by 
the  Director  in  determining  the  extent  of 
insurance.  The  determination  by  the 
Director  on  reconsideration  shall  be 
final,  and  shall  be  provided  to  the 
accounlholder  in  writing,  stating  the 
reason(s)  for  the  determination.  If  the 
Director  determines  that  the 
accountholder  is  entitled  to  the  amount 
of  msurance  claimed  or  a  portion 
thereof,  upon  payment  of  insurance  the 
accountholder  shall  promptly  surrender 
*o  the  Corporation  the  certificate  of 
claim  in  liquidation  provided  to  the 
accountholder  in  connection  with  the 
initial  determination. 

(ii)  The  Corporation  shall,  from  time 
to  time,  make  available  a  digest  of  its 
final  determinations  with  respect  to 
insurance  claims. 

(Sec.  308.  Pub  L  96-221;  sees.  401.  402,  403. 
405.  48  Stat.  1255.  1256.  1257.  1259,  as 
amended;  12  U.S.C.  1724.  1725.  1726.  1728; 
R°»rg.  Plan  No.  3  of  1947.  12  FR  4981,  3  CFR. 
l'M3^8Comp..  p.  1071) 

By  Ihe  Federal  Home  Loan  Bank  Board 
J.  J.  Finn, 
Secretary. 

'FT*  Doc  84-247-0  Filed  9-18-84.  8:45  am] 
BILLING  CODE  6720-01-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
t  Docket  No.  84-ANE-12;  Amdt.  39-4921 ) 

Lycoming  Reciprocating  Engines; 
Airworthiness  Directives 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 


SUMMARY:  This  amendment  revises  an 
existing  Airworthiness  Directive  (AD) 
applicable  to  certain  Lycoming 
reciprocating  engines  which  requires 
replacement  of  existing  cylinders  with,  a 
new  engine  cylinder  assembly.  The  AD 
is  necessary  to  prevent  cracking  of 
cylinder  heads  which  could  lead  to 
cylinder  bum  through,  engine  failure  and 
potential  engine  fire.  In  order  to  reduce 
these  risks,  cylinders  are  to  be  replaced 


with  cylinders  which  have  improved 
fatigue  properties.  This  revision  lists 
applicable  engine  S/Ns,  adds  applicable 
aircraft,  makes  minor  editorial  changes, 
and  provides  for  approval  of  equivalent 
means  of  compliance. 

DATES:  Effective— September  20, 1984. 

Compliance  is  required  as  set  forth  in 
the  AD. 

Comments  related  to  the  amendment 
must  be  received  on  or  before  October  9, 
1984. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to  Office  of 
Regional  Counsel,  Attn:  Rules  Docket 
No.  84-ANE-12.  FAA,  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  01803. 

Comments  may  be  inspected 
weekdays,  except  federal  holidays, 
between  8:00  a.m.  and  4:30  p  m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  Mankuta,  ANE-174,  New  York 
Aircraft  Certification  Office,  FAA,  181 
South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York  11581, 
telephone  (516)  791-7421. 

SUPPLEMENTARY  INFORMATION: 

Inspection  of  cylinder  assemblies  of  an 
Avco  Lycoming  LTIO/TIO-540-V2AD 
engine  in  an  airplane  with  442  hours 
total  time  uncovered  cracks  in  all  intake 
valve  seat  areas.  This  inspection  was 
prompted  by  findings  of  cylinder  head 
cracks  in  the  area  of  the  intake  valve 
seat  during  the  150-hour  endurance  test 
of  a  new  series  engine  which  was  being 
tested  with  the  same  cylinder 
assemblies  as  the  LTIO/TIO-540-V2AD. 
A  second  engine  from  the  same  airplane 
referenced  above  was  removed  and 
subjected  to  test  stand  operation.  Total 
time  on  this  engine  at  present  is  700 
hours  without  failure. 

The  inspection  of  the  LTIO/TIO-54- 
V2AD  engine  was  a  precautionary 
measure  unrelated  to  any  service  failure. 
Furthermore,  this  engine  successfully 
passed  a  150  hour  endurance  test  during 
its  certification.  In  addition,  uncovering 
the  cracks  requires  de.structive  testing 
since  they  are  not  detectable  visually. 
Nevertheless,  crack  propagation  could 
lead  to  cylinder  burn  through,  engine 
failure  and  potential  fire  damage. 

Since  the  situation  existed  that  might 
result  in  loss  of  an  aircraft,  immediate 
adoption  of  tiiis  regulation  was  required. 
The  amendment  was  published  in  the 
Federal  Register  on  Thursday, 
September  6.  1984  at  49  FR  35083.  After 
publication  of  the  AD,  the  agency 
determined  that  certain  minor  editorial 
changes  should  be  made  to  the  AD  to 
clarify  its  applicability,  and  to  provide 
for  approval  of  an  equivalent  means  of 
compliance  with  the  AD. 


For  the  reasons  stated  in  the  preamble 
to  the  original  Airworthiness  Directive 
at  49  FR  35083  it  is  found  that  notice  and 
public  procedures  hereon  are 
impractical  and  good  cause  exists  for 
making  this  revision  effective  in  less 
that  30  days. 

Request  for  CoRiments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
public  procedures,  comments  are  invited 
on  the  rule. 

When  the  comment  period  ends,  the 
FAA  will  use  the  comments  submitted, 
together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
AD  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule.  Send 
comments  to  Federal  Aviation 
Administration,  Office  of  Regional 
Counsel,  12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803. 

List  of  Subjects  in  14  CFR  Part  39 

Engine.  Aircraft,  Aviation  safety. 
Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  revising  Amendment  39-4907  to  read 
as  follows: 

AVCO  LYCOMING:  Applies  to  Avco 

Lycoming  model  TIO-540-V2AD  engines 
Serial  Numbers  I^-8620-eiA  and  below 
and  model  LTIO-540-V2AD  Serial 
Numbers  I^2820-68A  and  below,  having 
P/N  LW-18852  cylinder  assemblies. 
These  engines  are  installed  in  Piper  PA- 
31P-350  "Mojave"  aircraft. 

Compliance  is  required  as  indicated, 
unless  already  accomplished.  Cracks 
have  occurred  in  the  area  of  the  intake 
valve  seat  of  the  cylinder  head  in  the 
above  engine  models. 

To  prevent  possible  failure  of  the 
engine  cylinder  assembly,  P/N  LW- 
18852.  accomplish  the  following: 

(a)  Within  the  next  50  hours  of  time-in- 
service  after  the  effective  date  of  this  AD,  or 
prior  to  accumulating  550  hours  time-in- 
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service,  whichever  occurs  later,  replace  all  P/ 
N  LW-1885Z cylinder  assemblies  with  P/N 
LW-19281  cylinder  assemblies  which  are 
included  in  kit  P/N  LW-19297-S.  Cylinder 
part  number  identification  is  located  on  the 
cylinder  head  casting  in  the  rocker  box  area. 

(b)  In  accordance  with  FAR  21  197  and 
21.199,  the  aircraft  may  be  flown  to  a  location 
where  the  inspections  or  alterations  required 
by  this  AD  can  be  performed. 

(c)  An  equivalent  means  of  compliance 
with  the  requirements  of  this  AD  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office. 

This  amendment  becomes  effective  on 
September  20, 1984. 

(Sees.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a). 
1421.  and  1423):  (49  U.S.C.  106(g)  revised.  Pub 
L  97-449,  January  12, 1983);  14  CFR  11.89.) 

Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Executive  Older  12291  It  is 
impracticable  for  the  agency  to  follow  the 
procedures  of  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe  condition  in 
aircraft. 

It  has  been  further  determined  that  this 
document  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26,  1979) 
If  this  action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (othei^ise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  FOU  FURTHER  INFORMATION  CONTACT. 

Issued  in  Burlington,  Massachusetts,  on 
September  12,  1984. 

lack  A  Sain. 

Acting  Director.  New  England  Region. 

|FR  t)oc  84-24724  Filed  9-18-S4:  8:45  ain| 
BILUNO  CODE  4t10-ia-N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  Na  83F-0006] 

indirect  Food  Additives:  Polymers; 
Acrylonltrile/Styrene  Copolymers 

agency:  Food  and  Ding  Administration. 
ACTION:  Final  mle. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  certain  acrylonitrile/ 
styrene  copolymers  to  fabricate 
beverage  bottles.  This  action  responds 
to  a  petition  filed  on  behalf  of  the 
Monsanto  Co. 


DATES:  Effective  September  19, 1984; 
objections  by  October  19,  1984.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  in  21  CFR 
177.1040  effective  on  September  19, 1984. 
address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  C.  Troxell,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C.St.  SW.. 
Washington.  DC  20204,  202-472^690 
SUPPLEMENTARY  INFOltMATION:  In  a 
notice  published  in  the  Federal  Register 
of  March  4, 1983  (48  FR  9376),  FDA 
announced  that  a  petition  (FAP  3B3690) 
had  been  filed  on  behalf  of  Monsanto 
Co..  800  .North  Lindberg  Blvd.,  St.  Louis. 
MO  63167,  proposing  that  §  177.1040  (21 
CFR  177.1040)  of  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  beverage  containers 
fabricated  from  certain  acrylonitrile/ 
styrene  copolymers. 

I.  Regulatory'  History 

Acrylonitrile  is  a  chemical  which  is 
polymerized  in  the  presence  of  other 
chemicals,  such  as  butadiene  and 
styrene,  to  form  copolymers  which  may 
be  used  as  articles  or  components  of 
articles  intended  to  contact  food. 
Acrylonitrile-butadiene,  acrylonitrile- 
styrene,  and  acrylonitrile-butadiene- 
styrene  copolymers  were  used  as 
components  of  food  packaging  prior  to 
the  passage  of  the  Food  Additives 
Amendment  of  1958.  The  Copolymers 
given  clearance  by  FDA  prior  to  1958  are 
considered  to  be  "prior-sanctioned" 
food  ingredients  and  are  listed  under 
§  181.32  Acrylonitrile  copolymers  and 
resins  (21  CFR  181.32). 

Following  enactment  of  the  Food 
Additives  Amendment  of  1958, 
acrylonitrile  copolymers  were  regulated 
unier  numerous  food  additive 
regulations.  In  1973,  FDA  received  a 
food  additive  petition  for  use  of 
acrylonitrile  as  a  packaging  material 
that  disclosed  a  previously  unknown' 
problem  concerning  migration  of  the 
acrylonitrile  monomer.  Data  in  the 
petition  derived  from  analytical 
procedures  with  greatly  enhanced 
sensitivity  showed  migration  of 
acrylonitrile  monomer  to  foods 
packaged  in  acrylonitrile  copoKnmers.  At 
the  time,  the  primary  toxicity 
information  on  acrylonitrile  monomer 
was  an  unpublished  chronic  rat  feeding 
study  entitled  "The  Pharmacology  and 
Toxicity  of  Acrylonitrile  and  Acry-lon" 
by  P.E.  TuUar,  George  Washington 


University,  November  1947.  This  study 
was.  however,  inadequate  to  define 
accurately  a  no-effect  level  for 
acr>'lonitrile  monomer  because  of  the 
use  of  animals  of  one  sex  (male)  and  the 
small  number  of  animals  fed.  The 
possibility,  raised  by  the  investigator, 
that  acrylonitrile  monomer  might  be  a 
carcinogen  could  not  be  confirmed 
because  of  the  inadequacies  of  the  study 
and  a  lack  of  an  apparent  dose 
response.  The  only  other  pertinent 
studies  known  at  that  time  were  chronic 
feeding  studies  utilizing  the  dog  and  the 
rat,  carried  out  by  the  U.S.  Public  Health 
Service  (PHS).  These  studies  were 
completed,  but  no  final  reports  were 
written.  There  were,  however, 
inadequate  raw  data  available  from  the 
PHS  studies  to  confirm  the  Tullar 
conclusion  that  acrylonitrile  monomer 
might  bp  a  carcinogen. 

FDA  decided  to  obtain  additional  data 
concerning  the  migration  and  toxicity  of 
acrylonitrile  monomer.  In  the  (^deral 
Register  of  November  4,  1974  (39  FR 
38907),  FDA  proposed  (1)  to  list  pnor- 
sanctioned  acrylonitrile  copolymers  and 
(2)  to  interim  list  acrylonitrile 
copolymers  pending  receipt  of 
additional  data  concerning  migration  of 
acrylonitrile  monomers  and  the  results 
of  new  toxicology  tests. 

In  the  Federal  Register  of  )une  14. 1976 
(41  FR  23940),  FDA  published  final 
§  180.22  (21  CFR  180.22)  that  interim 
listed  acrylonitrile  copolymers  as 
articles  or  components  of  articles  for  use 
in  contact  with  food.  As  a  provision  of 
the  continued  listing  of  acrylonitrile 
copolymers,  the  following  toxicological 
data  were  required  (§  180.22(e)): 

(1)  Lifetime  feeding  studies  with  a 
mammalian  species,  preferably  with 
animals  exposed  in  utero  to  the 
chemical,  (2)  studies  of  multigeneration 
reproduction  with  oral  adminstration  of 
the  test  material,  (3)  assessment  of 
teratogenic  and  mutagenic  potentials.  (4) 
subchronic  oral  administration  in  a 
nonrodent  mammal,  (5)  tests  to 
determine  any  synergistic  toxic  effects 
between  acrylonitrile  monomer  and 
cyanide  ion,  and  (6)  a  literature  search 
on  the  effects  of  chronic  ingestion  of 
hydrogen  cyanide. 

In  response  to  the  interim  regulations, 
the  required  toxicologies!  tests  were 
undertaken.  On  November  9. 1976,  the 
Manufacturing  Chemists  Association, 
now  the  Chemical  Manufacturers 
Association,  submitted  to  FDA  a  final 
report  of  its  testing  of  acrylonitrile 
monomer  for  teratogenic  effect*.  The 
Manufacturing  Chemists  Association's 
test  was  performed  by  gavage 
administration  of  acrylonitrile  monomer 
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into  four  groups  of  rats  at  dosages  of  0, 
10.  25,  and  65  milligrams  per  kilogram  of 
body  weight.  FDA  concluded  that  this 
test  showed  some  teratogenic  responses 
at  dose  levels  of  25  and  65  milligrams 
per  kilogram  of  body  weight  of  the  test 
animals.  The  dose  level  of  10  milligrams 
per  kilogram  showed  no  evidence  of 
teratogenicity. 

On  January  14. 1977,  the 
Manufacturing  Chemists  Association 
submitted  to  FDA  a  13-month  interim 
report  on  an  ongoing  2-year  study  in 
which  acrylonitrile  monomer  was 
incorporated  into  the  drinking  water  of 
rats  at  concentrations  of  0,  35.  100.  and 
300  parts  per  million.  The  report  of  the 
study  at  13  months  indicated 
significantly  lowered  body  weight, 
pathologic  changes  in  the  gastric 
epithelium,  increased  incidence  of 
masses  in  the  ear  duct,  and  proliferative 
lesions  of  the  central  nervous  system  of 
rats.  The  report  also  showed  a  higher 
incidence  of  subcutaneous  masses  in  the 
mammaryhfegion  of  the  test  animals. 

FDA  evaluated  the  teratology  study 
and  the  13-month  interim  report  of  the  2- 
year  feeding  study  in  rats.  The  agency 
concluded  that  the  amount  of 
aqrylonitrile  monomer  permitted  to 
migrate  to  food  should  be  reduced  for  all 
acrylonitrile  copolymers  in  food-contact 
situations  and  that  use  of  the  copolymer 
as  a  beverage  bottle  should  be  stayed  in 
the  interest  of  public  safety.  In  the 
Federal  Register  of  March  11. 1977  (48 
FR  13562),  FDA  proposed  to  reduce  the 
maximum  acrylonitrile  monomer 
migration  from  acrylonitrile  copolymers 
to  food  to  a  level  of  50  parts  per  billion. 
In  the  same  issue  of  the  Federal  Register 
(48  FR  13546).  the  agency  published  a 
stay  of  the  regulations  permitting  use  of 
acrylonitrile  copolymers  as  beverage 
bottles  based  in  part  on  the  objections 
by  the  .Natural  Resources  Defense 
Council  (.N'RDC).  The  Monsanto  Co.,  a 
manufacturer  of  acrylonitrile  copolymer 
bottles,  objected  to  the  stay  and  sought 
judicial  review  before  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  [Monsanto  Co.  v.  Gardner 
C.A.  No.  77-1245  (DC.  Cir.  1977)). 

The  court  found  that  the 
Commissioner  of  Food  and  Drugs  could 
not  stay  the  regulations  on  the  basis  of 
the  objections  filed  by  NRDC  (June  14 
1977;  41  FR  23940).  The  court  ordered  a 
prompt  hearing  on  the  Monsanto 
objections,  and  set  a  date,  later 
extended  to  September  19. 1977,  for 
issuance  of  a  final  decision.  This 
proceeding  was  held,  and  a  decision 
issued,  pursuant  to  the  court's  order. 

In  the  Federal  Register  of  April  1. 1977 
(42  FR  17529).  the  Commissioner  issued 
a  notice  of  hearing  on  this  matter.  The 
participants  in  the  hearing  were  FDA's 


Bureau  of  Foods  (now  the  Center  for 
Food  Safety  and  Applied  Nutrition). 
NRDC.  and,  for  the  manufacturers  of 
acrylonitrile  bottles,  Monsanto  Co., 
Borg-Warner  Corp..  and  Vistron  Corp. 
Following  a  formal  evidentiary  public 
hearing,  the  Administrative  Law  Judge 
issued  an  Initial  Decision  on  August  4. 
1977.  finding  that  acrylonitrile 
copolymers  used  to  fabricate  beverage 
containers  are  food  additives  that  have 
not  been  shown  to  be  safe.  The 
manufacturers  excepted  to  the  Initial 
Decision  and  appealed  it  to  the 
Commissioner.  In  their  replies,  the 
Bureau  of  Foods  and  NRDC  requested 
that  the  Commissioner  affirm  the  Initial 
Decision  with  clarifications  or 
additional  findings. 

In  the  Federal  Register  of  September 
23, 1977  (42  FR  48528),  FDA  published  its 
Final  Decision  on  acrylonitrile 
copolymers  used  to  fabricate  beverage 
containers.  That  document  discussed  at 
length  the  pertinent  data  from  the  formal 
evidentiary  public  hearing  and  that 
document  is  incorporated  by  reference 
in  this  final  rule.  In  that  document,  the 
agency  affirmed  generally  the  decision 
of  the  Administrative  Law  Judge.  As  a 
result  of  this  decision,  the  agency 
revoked  all  beverage  container  uses  of 
acrylonitrile  copolymers,  effective 
December  22, 1977. 

In  November  1977.  the  various  groups 
that  were  affected  by  the  agency's  final 
decision  of  September  23. 1977,  appealed 
the  decision  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
[Monsanto  Company,  et  a!,  v.  Kennedy, 
et  al..  Court  of  Appeals  No.  77-2023  and 
Consolidated  Case  Nos.  77-2024,  77- 
2026,  and  77-2032).  The  appellants 
requested  that  the  decision  be  remanded 
to  FDA  on  the  basis  of  a  "new" 
Monsanto  bottle  from  which  Monsanto 
said  there  wag  no  migration  of 
acrylonitrile  monomer. 

On  November  6, 1979,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  upheld  the  agency's 
decision  that  the  "old"  Monsanto  bottle 
was  a  food  additive.  See  Monsanto  v. 
Kennedy.  613  F.2d  947  (D.C.  Cir.  1979). 
With  respect  to  the  "new"  bottle,  the 
Court  of  Appeals  stated  that  "If  these 
assertions  [concerning  no  migration  at 
very  low  residual  acrylonitrile  monomer 
(RAN)  levels]  can  be  demonstrated  to 
the  satisfaction  of  the  Commissioner,  a 
modification  of  the  current  regulation  is 
a  likely  corollary."  613  F.2d  at  953.  The 
court  further  stated  that  "the 
Commissioner  would  have  latitude  to 
issue  a  statement  of  policy  based  upon 
the  results  of  the  proceeding  or  remand 
that  would  specify  what  in  his  review 
(sic)  was  an  acceptable  RAN  level.  This 
would  serve  a, technology-forcing 


objective."  613  F.2d  at  954.  The  court 
also  held  that  "there  is  latitude  inherent 
in  the  statutory  scheme  to  avoid  literal 
application  of  the  statutory  definition  of 
food  additive'  in  those  de  minimis 
situations  that,  in  the  informed 
judgement  of  the  Commissioner,  clearly 
present  no  public  health  or  safety 
concerns. "  613  F.2d  at  954. 

Following  the  court  decision, 
Monsanto  Co.  requested  a  formal 
advisory  opinion  that  the  "new" 
acrylonitrile/styrene  copolymer  bottles 

*  are  not  food  additives  because 
there  is  no  migration  from  such 
containers  *  *  *."  The  agency  evaluated 
the  initial  submission  and  additional 
scientific  data  and  arguments  in  a 
second  submission.  FDA  concluded  that 
the  scientific  evidence  did  not 
demonstrate  that  there  was  no  migration 
of  acrylonitrile  monomer  from  the  new 
bottles. 

The  agency  found  tliat  the  new  bottle 
is  a  food  additive  because  there  is  a 
reasonable  expectation  of  the  migration 
of  acrylonitrile  monomer  and  other 
constituents  from  the  acrylonitrile/ 
styrene  copolymer  bottle.  The  agency 
also  stated  that  "(tjhis  conclusion 
should  not  be  interpreted  as  precluding 
the  approval  of  a  food  additive 
regulation  for  the  beverage  container 
use  of  the  new  Cycle-Safe  bottle  based 
upon  a  risk  assessment  approach." 
Finally,  the  agency  stated  that  "a  food 
additive  petition  is  the  appropriate  way 
to  assemble  the  needed  information  and 
to  obtain  an  amendment  to  $  177.1040  to 
provide  for  the  safe  use  of  the  new 
Cycle-Safe  bottle,"  (See  Docket  No. 
80A-0109,  Dockets  Management 
Branch.) 

Monsanto  chose  to  accept  FDA's 
recommendation  concerning  the  filing  of 
a  food  additive  petition  for  the  new 
Cycle-Safe  bottle  and  submitted  a 
petition  for  use  of  the  new  bottle  on 
November  30, 1982.  The  new  petition  is 
the  subject  of  this  final  rule. 

A.  Description  of  Acrylonitrile 
Copolymer  Beverage  Bottles 

The  acrylonitrile/styrene  copolymer 
beverage  bottles  (acrylonitrile/styrene 
bottles)  described  in  the  petition  are 
fabricated  from  copolymer  resins 
consisting  of  approximately  70  parts  by 
weight  acrylonitrile  units  and 
approximately  30  parts  by  weight 
styrene  units.  These  copolymer  resins 
are  formed  by  chemically  reacting 
acrylonitrile  monomer  and  styrene 
monomer  under  controlled  conditions  in 
the  presence  of  appropriate  catalysts. 
Subsequent  processing  reduces  the 
levels  of  unreacted  constituents.  After 
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compounding  with  adjuvants,  such  as 
colorants,  the  bottles  are  molded. 

These  high  nitrile  polymers  have 
application  for  packaging  carbonated 
beverages,  in  part,  because  they  are  an 
excellent  barrier  to  permeation  of 
carbon  dioxide  gas  out  of  the  bottle  (and 
permeation  of  oxygen  into  the  bottle). 
The  same  molecular  properties  of  the 
high  nitrile  polymers  that  are 
responsible  for  the  barrier  properties 
also  result  in  relatively  slow  diffusion 
rates  for  residual  impurities,  as 
compared  to  low  nitrile  polymers  and 
some  other  common  types  of  food- 
contact  polymers,  such  as  polyethylene. 

Residual  amounts  of  reactants, 
impurities  in  the  reactants,  side  reaction 
products,  decomposition  products,  and 
manufacturing  aids  are  commonly  found 
as  contaminants  in  all  chemical 
products,  even  in  highly  purified  reagent 
grade  chemicals.  This  high  nitrile 
(acrylonitrile/styrene)  copolymer 
contains  residual  amounts  of  impurities 
such  as  acrylonitrile  monomer,  styrene 
monomer,  hydrogen  cyanide,  catalyst 
residues,  and  the  recently  found 
impurities  acetonitrile,  propionitrile,  and 
isobutyronitrile.  Although  levels  of  these 
impurities  do  not  exceed  the  low  part 
per  million  range,  these  impurities  are 
i  kely  migrants  because  of  their  small 
molecular  size.  Consequently,  Monsanto 
submitted  extraction  experiments  on 
these  constituents  as  part  of  this  petition 
and  an  earlier  petition  (FAP  5B3056). 
which  resulted  in  the  current  regulation 
of  this  polymer  at  §  177.1040(c)(1).  As 
previously  explained,  the  agency 
revoked  the  beverage  container  use  of 
the  polymer  regulated  in  §  177.1040(c)(1) 
as  part  of  the  Final  Decision  in  the 
acrylonitrile  copolymer  beverage  bottle 
hearing,  effective  December  22. 1977. 

Subsequent  to  the  issuance  of  the  1977 
Final  Decision,  the  petitioner  changed 
the  polymer  manufacturing  process  to 
reduce  the  level  of  residual  acrylonitrile 
monomer  in  the  bottle  wall.  This  change 
reduced  the  migration  potential  of 
acrylonitrile  monomer  which,  as 
discussed  below,  is  considered  to  be  a 
carcinogen.  Currently.  5  177.1040(c)(1) 
limits  to  80  parts  per  million  the  amount 
of  residual  acrylonitrile  monomer  in  the 
finished  bottle.  Acrylonitrile  bottles 
manufactured  between  May  1975  and 
February  1977  contained  an  average  of 
15.3  parts  per  million  of  residual 
acrylonitrile  monomer.  Process 
improvements  have  lowered  the  residual 
acrylonitrile  monomer  to  less  than  0.1 
part  per  million.  Monsanto's  current 
petition  proposes  a  specification  of  0.1 
part  per  million  maximum  residual 
acrylonitrile  monomer  in  the  finished 
bottle.  The  process  improvements  have 


also  significantly  reduced  the  level  of 
residual  styrene. 

In  general.  Monsanto  has  reported 
that  it  has  not  detected  the  migration  of 
impurity  constituents  under  test 
conditions.  The  limit  of  reliable 
measurement  of  the  analytical  methods 
used  in  these  tests  was  usually  in  the 
range  of  5  to  50  parts  per  billion.  For 
most  impurities,  the  limit  of  reliable 
measurement  of  the  analytical  method 
for  the  new  bottle  was  about  the  same 
as  for  the  old  bottle.  The  old  bottle  was 
considered  safe  except  for  the  concern 
for  acrylonitrile  monomer  migration  into 
beverages. 

Monsanto  did  not  submit  extraction 
experiments  on  styrene  for  the  new 
bottle,  but  extraction  is  expected  to  be 
lower  as  a  result  of  significantly  reduced 
residual  styrene.  The  nitriles, 
acetonitrile.  propionitrile,  and 
isobutyronitrile,  were  only  recently 
discoverd  in  the  bottle  wall.  Short-term 
extraction  experiments  demonstrated 
that  migration  of  these  substances  did 
not  exceed  the  low  part  per  billion 
range. 

The  substantial  lowering  of  the 
residual  acrylonitrile  monomer  level  in 
the  bottle  wall  has  resulted  in  a  large 
reduction  in  the  potential  exposure  to 
acrylonitrile  monomer  by  migration  from 
the  bottle  wall  into  the  beverage.  As 
part  of  the  earlier  formal  advisory 
opinion  request,  Monsanto  submitted 
migration  study  results  covering  a  wide 
range  of  residual  acrylonitrile  monomer 
levels  that  demonstrate  the  relationship 
between  the  level  of  residual 
acrylonitrile  monomer  and  the  migration 
of  acrylonitrile  monomer.  The  results 
show  that  extraction  levels,  after  6 
months  at  73  *F  with  3  percent  acetic 
acid,  drop  from  approximately  24  parts 
per  billion  acrylonitrile  monomer  for 
11.5  parts  per  million  residual 
acrylonitrile  monomer  in  the  bottle  wall 
to  approximately  3  parts  per  billion 
acrylonitrile  monomer  for  3.3  parts  per 
million  acrylonitrile  monomer  in  the 
bottle  wall.  A  second  series  of  6  month. 
3  percent  acetic  acid  extraction 
experiments  done  at  90  'F  showed  that 
migration  dropped  from  approximately 
4.4  parts  per  billion  acrylonitrile 
monomer  for  0.67  part  per  million 
residual  acrylonitrile  monomer  in  the 
bottle  wall  to  approximately  0.3  part  per 
billion  acrylonitrile  monomer  for  0.12 
part  per  million  residual  acrylonitrile 
monomer  in  the  bottle  wall.  Monsanto 
reported  an  acrylonitrile  monomer 
extraction  level  of  <0.1  part  per  billion 
for  residual  acrylonitrile  monomer  of 
<0.1  part  per  million  based  on  a  claimed 
analytical  method  sensitivity  of  <0.1 
part  per  billion. 


The  agency  concludes  that 
Monsanto's  data  demonstrate  that 
acrylonitrile/styrene  bottles  with 
residual  acrylonitrile  monomer  cO.l  part 
per  million  yield  not  more  than  0.16  part 
per  billion  acrylonitrile  monomer 
migration  under  these  extraction 
conditions.  As  compared  to  the  bottles 
Monsanto  was  producing  m  1976  which 
contained  15  parts  per  million  residual 
acrylonitrile,  Monsanto  has  achieved 
substantially  more  than  a  hundredfold 
reduction  in  acrylonitrile  monomer 
extraction  by  reducmg  residual 
acrylonitrile  monomer  to  <0.1  part  per 
million  in  the  bottle  wall. 

B.  Evaluation  of  the  Safety  of 
A  crylonitrile/Styrene  Copolymer 
Beverage  Bottle 

1.  Statutory  Safety  Requirements 

Under  section  409(c)(3)(A)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  the 
data  presented  to  FDA  establish  that  the 
food  additive  is  safe  for  that  use.  The 
concept  of  safety  embodied  in  this 
requirement  was  explained  in  the 
legislative  history  of  the  Food  Additives 
Amendment  of  1958.  "Safety  requires 
proof  beyond  a  reasonable  certainty 
that  no  harm  will  result  from  a  proposed 
use  of  an  additive.  It  does  not — and 
cannot — require  proof  beyond  any 
possible  doubt  that  no  harm  will  result 
under  any  conceivable  circumstance." 
(S.  Rep.  No.  2284.  85th  Cong..  2d  Sess.  1 
(1958.)  This  definition  of  safety  is 
incorporated  in  FDA's  food  additive 
regulations  (21  CFR  170.3(i)).  The 
Delaney  anticancer  clause  of  the  Food 
Additives  Amendment  of  1958  (section 
409(c)(3)(A)  of  the  act),  provides  further 
that  no  food  additive  can  be  deemed  to 
be  safe  if  it  is  found  to  induce  cancer 
when  ingested  by  man  or  animal. 

2.  Prior  Action  by  FDA 

In  the  past,  FDA  has  often  refused  to 
list  a  use  of  a  food  additive  or  color 
additive  that  contained  or  was 
suspected  to  contain  minor  amounts  of  a 
carcinogenic  chemical,  even  if  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  a  carcinogenic 
chemical,  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6 
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published  in  the  Federal  Register  of 
Aprii  2, 1982  (47  FR  14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  constituent. 

Since  that  decision,  FDA  has 
approved  the  use  of  various  color 
additives  including  D*C  Green  No.  5  (47 
FR  24278;  June  4. 1982).  and  D&C  Red 
No.  6  and  D*C  Red  No.  7  (47  FR  57681; 
December  28, 1982),  on  the  same  basis. 
FDA  has  also  approved  the  use  of  three 
food  additives  that  contain  or  might 
contain  trace  amounts  of  carcinogenic 
chemicals  as  a  byproduct  impurity  or  as 
a  result  of  the  use  of  the  chemical  in  the 
manufacture  of  the  food  additives; 
Polyamide-epichlorohydrin  resin  (49  FR 
13021,  April  2. 1984;  48  FR  37617.  August 
19. 1983);  ethylene  oxide  adduct  of 
2,4,7.9-tetramethyl-5-decyn-4.7-dioI(48 
FR  44203.  September  28. 1983);  and  2.- 
2'oxamidobis{ethyl3-{3.5-di-tert-butyl-4- 
hydroxyphenylj-propionate)  (49  FR 
13018.  April  2. 1984:  49  FR  376515.  August 
19. 1983). 

In  brief,  the  agency  believes  that  the 
Delaney  anticancer  clause  is  not 
triggered  unless  the  food  additive  as  a 
whole  is  found  to  cause  cancer.  An 
additive  that  has  not  been  shown  to 
cause  cancer  but  that  contains  a 
carcinogenic  constituent  may  properly 
be  evaluated  under  the  general  safety 
clause  of  the  statute,  using  risk 
assessment  procedures,  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive.  This 
approach  to  regulating  carcinogenic 
constituents  of  additives  that  are  not 
themselves  shown  to  cause  cancer  was 
recently  upheld  in  the  case  of  Scott  v. 
FDA.  728  F.2d  322  (6th  Cir.  1984).  The 
Scott  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which,  as  explained  above, 
contains  a  carcinogenic  chemical  but 
has  not  itself  been  shown  to  cause 
cancer.  Relying  heavily  on  the  reasoning 
in  the  agency's  decision  to  list  this  color 
additive,  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  rejected 
the  challenge  to  FDA's  action  and 
affirmed  the  listing  regulation. 

The  agency's  approach  to  regulating 
carcinogenic  constituents  is  also 
consistent  with  the  decision  in 
Monsanto  v.  Kennedy.  613  F.2d  947.  954 
(D.C.  Cir.  1979).  In  Monsanto,  the  court 
held  that  FDA  has  discretion  to  find  that 
low-level  migration  into  food  of 
substances  from  food-packaging 
materials  is  so  insignificant  as  to 
present  no  public  health  or  safety 
concern.  Id.  This  holding  supports  the 
agency's  conciasion  that,  in  appropriate 


circumstances,  it  can  make  a  similar 
finding  about  a  carcinogenic  constituent 
or  impurity. 

The  agency  is  confident  that  it 
possesses  the  capacity  (through  the  use 
of  extrapolation  procedures)  to  assess 
adequately  the  upper  limit  or  risk 
presented  by  the  use  of  a  food  additive 
that  has  not  been  shown  to  be  a 
carcinogen  but  that  does  contain  a 
carcinogenic  impurity.  The  estimate  of 
the  risk  is  likely  to  be  exaggerated 
because  the  extrapolation  models  used 
are  designed  to  estimate  the  maximum 
risk  consistent  with  the  data.  For  this 
reason,  the  estimate  can  be  used  with 
confidence  to  conclude  that  a  substance 
is  safe  under  specific  conditions  of  use. 
(FDA  has  also  explained  the  basis  for 
this  approach  in  the  advance  notice  of 
proposed  rulemaking  on  its  policy  for 
regulating  carcinogenic  chemicals  in 
food  and  color  additives  published  in 
the  Federal  Register  of  Apnl  2, 1982  (47 
FR  14464).) 

At  issue  here  is  the  potential  exposure 
to  acrylonitrile  monomer,  which  has 
been  found  to  be  a  carcinogen. 
Acrylonitrile  monomer  is  an  impurity 
present  in  the  acrylonitrile/styrene 
copolymer  resin  as  a  result  of  its 
intended  use  as  a  reactant  in  the 
manufacture  of  the  food-contact 
copolymer.  The  acrylonitrile/styrene 
copolymer  resin  cannot  be  produced 
without  some  residual  acrylonitrile 
monomer  remaining  in  the  bottle  wall. 
This  unreacted  byproduct  is  one  of 
numerous  low-level  impurities  in  the 
acrylonitrile/styrene  copolymer  resin. 
all  of  which  are  an  integral  part  of  the 
copolymer  resin  and  are  typical  of  the 
chemical  impurities  resulting  from  the 
chemical  reactions  used  to  produce 
many  packaging  materials.  Not  only 
would  it  be  contrary  to  the  language  of 
the  statute  to  attempt  to  regulate  each  of 
these  numerous  impurities  as  food 
additives,  but  it  would  also  be 
impractical.  Although  the  number  of 
constituents  that  are  delectable  are 
continually  increasing  with  advances  in 
analytical  methodology,  it  is  not 
currently  possible  to  identify  completely 
all  of  the  constituents  that  become 
components  of  food  as  a  result  of  the 
use  of  an  indirect  additive.  The  agency 
does  not  believe  that  Congress  intended 
that  every  chemical  impurity  with  no 
intended  use  or  function  in  the  finished 
packaging  material,  such  as  the 
acrylonitrile  monomer,  be  regulated  as  a 
separate  food  additive.  Rather,  it  is  far 
more  likely  that  Congress  intended  that 
the  finished  packaging  material,  i.e..  the 
acrylonitrile/styrene  copolymer  resin, 
be  regulated  as  a  food  additive,  and 
impurities,  such  as  the  acrylonitrile 


monomer,  be  regulated  as  constituents 
of  the  additive. 

The  Delaney  anticancer  clause  does 
not  apply  in  this  case  because  there  are 
no  data  to  indicate  the  finished 
acrylonitrile/styrene  copolymer  resin 
induces  cancer  (although  the 
acrylonitrile/styrene  copolymer  has  not 
been  tested  for  carcinogenic  potential). 
In  the  current  petition,  Monsanto 
submitted  nitrogen  analyses  on  the  total 
nonvolatile  residue  of  3  percent  acetic 
acid  bottle  extracts  to  detect  migration 
of  acrylonitrile/styrene  oligomers  and 
higher  acrylonitrile/styrene  copolymers 
(which  would  have  a  slower  rate  or 
migration  that  the  acrylonitrile/styrene 
oligomers).  Nitrogen,  an  element  present 
in  acrylonitrile,  was  not  detected  in 
these  extracts  at  a  sensitivity  of  4  parts 
per  billion.  Oligomers/polymers,  such  as 
these,  that  are  unlikely  to  decompose  on 
ingestion,  usually  display  a  low  order  of 
toxicity.  Thus,  at  the  low  part  per  billion 
level  of  potential  migration 
demonstrated  here  for  acrylonitrile/ 
sfyrene  oligomers  and  polymers,  the 
agency  does  not  ordinarily  require 
chronic  toxicity  studies,  particularly 
studies  for  carcinogenic  potential 
(Kokoski,  CJ.,  "Regulatory  Food 
Additive  Toxicology"  presented  at  the 
Second  International  Conference  on 
Safety  Evaluation  and  Regulation  of 
Chemicals.  October  24, 1983.  Cambridge. 
MA.)  The  agency  has  no  reason  to 
suspect  this  i  crylonitrile/styrene 
copolymer  resin  to  be  a  carcinogen; 
therefore,  no  carcinogenicity  testing  of  it 
is  necessary, 

C.  Toxic  Properties  of  Acrylonitrile 

1  he  interim  acrylonitrile  copolymer 
regulation  (5  180.22)  required 
performance  of  a  number  of  toxicity 
studies  on  acrylonitrile  as  discussed 
above.  Based  on  these  and  other 
available  studies,  acrylonitrile  was 
found  to  result  in  a  multiplicity  of  toxic 
effects  including  mutagenicity, 
teratogenicity,  and  carcinogenicity.  Of 
the  observed  toxic  effects, 
carcinogenesis  yields  the  lowest 
acceptable  exposure  level. 

Acrylonitrile  has  been  reported  to  be 
carcinogenic  in  six  recent  >at  bioassays, 
in  four  of  which  the  acrylonitrile  was 
administered  in  the  drinking  water.  In 
one  2-year  drinking  water  study 
performed  by  Dow  Chemical  Co. 
(sponsored  by  the  Chemical 
Manufacturers  Association), 
acrylonitrile  was  studied  in  Sprague- 
Dawley  rats  at  35  parts  per  million,  100 
parts  per  million,  and  300  parts  per 
million.  The  Center's  Cancer 
Assessment  Conunittee's  (the 
committee)  review  of  the  data  from  the 
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study  concluded  that  the  astrocytomas 
of  the  central  nervous  system, 
carcinoma  of  the  Zymbal's  gland  (ear 
canal),  papillomas  and  carcinomas  of 
the  stomach,  and  papillomas  and 
carcinomas  of  the  tongue  were  clearly 
associated  with  the  acrylonitrile 
treatment  in  both  male  and  female 
animals.  Carcinomas  of  the  small 
intestine  and  carcinomas  of  the 
mammary  gland  were  also  significantly 
increased  in  female  animals.  Treatment- 
related  effects  were  observed  at  all  dose 
levels.  In  a  2-year  drinking  water  study 
performed  by  Bio/dynamics.  Inc. 
(sponsored  by  Monsanto),  acrylonitrile 
was  studied  in  Fischer  344  rats  at  1  part 
per  million,  3  parts  per  million,  10  parts 
per  million,  30  parts  per  million,  and  100 
parts  per  million.  The  Center's 
committee  found  that  there  were 
significant  acrylonitrile  treatment- 
related  increases  in  tumor  incidence  for 
astrocytomas  of  the  central  nervous 
system  and  papillomas  and  carcinomas 
of  Zymbal's  gland  in  male  and  female 
animals.  Statistically  significant 
tumorigenic  effects  were  observed  at  10 
parts  per  million,  30  parts  per  million, 
and  100  parts  per  million  dose  levels.  In 
another  2-year  drinking  water  study 
sponsored  by  Monsanto  at  Bio/ 
dynamics.  Inc.,  acrylonitrile  was  studied 
in  Spartan  Sprague-Dawley  rats  at  1 
part  per  million  and  100  parts  per 
million.  The  study  was  terminated  early 
(19  months  for  females  and  22  months 
for  males  due  to  low  survival  rates).  The 
per  100  parts  million  acrylonitrile 
treatment  was  associated  with  a 
significantly  higher  incidence  of  tumors 
in  the  brain.  Zymbal's  gland,  and 
stomach.  The  fourth  drinking  water 
study  where  acrylonitrile  administration 
was  found  to  induce  cancer  was  a  three- 
generation  reproduction  study 
performed  at  Litton  Bionetics  for  the 
Chemical  Manufacturers  Association.  In 
this  study  on  Charles  River  rats,  a 
significant  increase  in  astrocytoma 
(brain)  and  Zymbal's  gland  carcinoma 
was  observed  after  approximately  45 
weeks  acrylonitrile  treatment  at  500 
parts  per  million. 

Monsanto  also  sponsored  a  2-year 
gavage  (stomach  tube)  study  in  rats  at 
Bio/dynamics,  Inc.  Acryloitrile  was 
administered  to  Spartan  Sprague- 
Dawley  rats  at  0.1  milligram  per 
kilogram  per  day  and  10.0  milligrams  per 
kilogram  per  day,  5  days  per  week.  Due 
to  poor  survival  in  the  high-dose  group, 
the  study  was  terminated  at  20  months. 
Acrylonitrile  treatment  significantly 
increased  tumor  incidence  at  the  10.0 
milligrams  per  kilogram  per  day  dose 
level  at  the  following  tissue  sites:  central 


nervous  system,  ear  canal,  stomach, 
intestine,  and  mammary  gland. 

Finally,  the  Chemical  Manufacturers 
Association  sponsored  a  2-year 
acrylonitrile  inhalation  study  on  Spartan 
Sprague-Dawley  rats  at  Dow  Chemical 
Co.  Treatment  groups  were  exposed  to 
20  parts  per  million  and  80  parts  per 
million  of  acrylonitrile  for  6  hours  per 
day,  5  days  per  week.  At  the  80  parts  per 
million  dose  level,  acrylonitrile  exposure 
significantly  increased  tumor  incidence 
in  the  brain,  ear  canal,  small  intestine, 
tongue,  and  mammary  gland. 

In  summary,  acrylonitrile  is  a  potent 
carcinogen  inducing  tumors  at  a  number 
of  sites  in  the  rat.  Similar  carinogenic 
responses  have  been  observed  in 
numerous  studies,  including  acrylonitrile 
administered  by  ingestion  and 
inhalation,  and  in  several  strains  of  the 
rat.  The  carcinogenic  effects  of 
acrylonitrile  are  consistently 
reproduced. 

Numerous  epidemiology  studies  have 
been  done  on  workers  exposed  to 
acrylonitrile.  None  of  these  studies, 
however,  definitively  establishes 
acrylonitrile  to  be  a  human  carcinogen. 
Many  of  these  studies  suffer  from  one  or 
more  of  the  following  problems:  small 
cohort  size,  short  period  of  exposure, 
uncertainties  about  the  duration  and 
severity  of  the  exposure,  and 
confounding  factors  such  as  potential 
exposure  to  other  carcinogens,  such  as 
vinyl  chloride  and  /3-naphthylamine, 
and  cigarette  smoke.  The  Environmental 
Protection  Agency  (EPA)  has  done  a 
comprehensive  review  of  10 
epidemiology  studies.  ("Health 
Assessment  Document  for 
Acrylonitrile,"  EPA-600/8-82-007F, 
October  1983,  pp.  13-118.)  EPA  found  six 
studies  to  be  inconclusive.  EPA  found 
the  data  in  the  remaining  four  studies  to 
"consistently  demonstrate  a  statistically 
significant  risk  of  lung  cancer  in  various 
subgroups  of  the  populations  studies." 
But  the  problems  were  sufficient  in  three 
of  the  four  studies  "to  cast  doubt  on  the 
finding  of  significantly  elevated  risks  of 
lung  cancer  found  in  each  study."  The 
remaining  study,  where  an  elevated  lung 
cancer  rate  was  reported,  is  the  O'Berg 
study  of  Dupont  acrylonitrile  workers. 
(O'Berg,  M.T.,  "Epidemiologic  Study  of 
Workers  Exposed  to  Acrylonitrile," 
Journal  of  Occupational  Medicine, 
22:245, 1980.)  Since  respiratory  cancer  is 
at  issue  here,  the  effect  of  smoking 
behavior  on  the  cancer  incidence  is 
important.  Subsequent  to  publication  of 
the  O'Berg  paper,  EPA's  Cancer 
Assessment  Group  assessed  the  effect  of 
smoking  on  expected  respiratory  cancer 
rates.  EPA  found  that  possible 
differences  in  smoking  behavior 


between  acrylonitrile  workers  and  the 
control  cohort  could  not  account  for  the 
significantly  higher  cancer  rate  found  by 
O'Berg  in  the  acrylonitrile  workers.  EPA 
concluded  that  O'Berg's  observations 
"constitute  significant  evidence  that 
acrylonitrile  is  likely  to  be  a  human 
carcinogen." 

D.  Application  of  Risk  Assessment  in 
This  Rulemaking 

Because  acrylonitrile  monomer  in 
present  in  minor  amounts  as  a  residual 
impurity  in  this  acrylonitrile /styrene 
copolymer  resin,  use  of  this  resin  in 
beverage  containers  may  result  in 
exposure  to  very  small  amounts  of 
acrylonitrile  monomer.  The  agency 
concludes,  as  in  the  D&C  Green  No.  6, 
D&C  Green  No.  5.  and  2.2'- 
oxamidobisjethyl  3-(3.5-di-fer/-butyl-4- 
hydroxyphenylj-propionate]  rulemaking 
proceedings,  that  it  can  use  risk 
assessment  procedures  to  provide  a 
basis  for  deciding  whether  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  acrylonitrile  from  the  use  of 
Monsanto's  acrylonitrile/styrene 
copolymer  resin  to  fabricate  beverage 
bottles. 

The  risk  evaluation  of  acrylonitrile 
consists  of  two  parts:  (1)  Assessment  of 
probable  exposure  to  acrylonitrile 
monomer  from  the  beverage  bottle  use 
of  acrylonitrile/styrene  copolymer  resin, 
and  (2)  extrapolation  of  the  risk  from 
acrylonitrile  monomer  observed  in 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

1.  Exposure  to  acrylonitrile 

Tbe  calculation  of  estimated  exposure 
to  acrylonitrile  monomer  from  use  of  the 
acrylonitrile/styrene  bottle  can  be 
divided  into  two  parts:  (1)  potential 
acrj'lonitrile  monomer  concentration  in 
beverages  and  (2)  beverage 
consumption. 

a.  Potential  Acrylonitrile  Monomer 
Concentration  in  Beverages.  As 
discussed  above,  Monsanto  submitted 
data  concerning  the  migration  of 
acrylonitrile  monomer  from  the 
acrylonitrile  bottle  into  3  percent  acetic 
acid  (a  carbonated  soft  drink  simulant). 
These  data  indicate  that  after  storage 
for  6  months  at  90  *F  acrylonitrile 
migration  does  not  exceed  0.16  part  per 
billion.  The  0.16  part  per  billion  level 
does  not  represent  analytically  observed 
acrylonitrile,  but  rather  it  represents  the 
lowest  level  at  which  acrylonitrile,  could 
be  detected  by  Monsanto's  analytical 
method  based  on  the  extraction  data 
submitted  by  Monsanto. 

Although  storage  for  6  months  at  90 
T  facilitates  measurement  of  extracted 
acrylonitrile  monomer,  it  exaggerates 
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actual  use  conditions.  The  average 
storage  time  and  temperature  conditions 
are  expected  to  be  considerably  lower, 
particidarly  for  high  beverage 
consmners  who  would  have  the  greatest 
potential  acrykmitrile  monomer 
exposure.  For  example,  the  average 
distribution  time,  to  the  consumer,  for 
soft  drinks  is  1  month  (in  summer  87.9 
percent  less  than  1  month  old  and  in 
winter  61.6  percent  less  than  1  month 
old).  (LabuM.  TJ'..  "Shelf-Life  Dating  of 
Foods."  Food  and  Nutrition  Press.  Inc.. 
Westport,  CT.  1982.  pp.  480-482.)  Daily 
home  storage  temperatxire  generally  is 
considerably  less  than  90  'F.  Most 
grocery  stores  are  air  conditioned  in  the 
summer  and  at  least  in  the  south  many 
warehouses  are  also  cooled.  (Labuza. 
ibid] 

The  agency  has  concluded  that  some 
adjustment  in  the  acrylonitrile  monomer 
migration  figure  is  necessary  because  of 
the  difference  between  the  test 
extraction  conditions  and  actual  use 
conditions.  Because  no  acrylonitrile 
extraction  experiments  were  conducted 
under  actual  use  conditions,  the  agency 
has  made  an  extrapolation  of  the 
potential  migration  of  acrylonitrile  at 
shorter  storage  times  from  the  data 
submitted  by  Monsanto  involving 
storage  for  6  months  at  90  °F.  This 
extrapolation  was  based  on  ail  of  the 
extraction  data  submitted  by  Monsanto 
and  the  known  migration  behavior  of 
small  molecules.  This  extrapolation 
yields  a  potential  acrylonitrile  monomer 
concentration  in  the  beverage  of  0.055 
part  per  billion.  (Memorandum  dated 
January  18, 1982.  Michael  Flood,  Food 
Additive  Evaluation  Branch,  FDA.)  The 
agency  believes  that  this  estimate  more 
accurately  reflects  the  potential 
migration  of  the  acrylonitrile  monomer 
under  actual  storage  conditions. 

b.  Beverage  Consumption.  The  second 
part  of  the  exposure  estimate  involves 
beverage  consumption.  The  agency  has 
estimated  that  average  high  user 
consumption  is  not  likely  to  exceed 
three  12-ounce  soft  drinks  per  day,  i.e.. 
1.060  grams  per  day.  The  following  was 
among  the  data  considered  in  arriving  at 
this  estimate. 

Based  on  1977-1978  surveys,  the 
Market  Research  Corp.  of  America 
(MRCA)  calculated  a  90th  percentile 
consumption  of  nonalcoholic  beverage 
(food  category  number  23)  of  419  grams 
per  day  for  users.  MRCA's  value  is 
based  on  a  14-day  menu  census  of 
almost  9,000  consumers  of  soft  drinks.  2 
years  of  age  and  older. 

In  1977-1978,  the  U.S.  Department  of 
Agriculture  (USDA)  also  performed  a 
food  consumption  survey.  USDA 
computed  a  90th  percentile  consumption 
of  556  grams  per  day  for  carbonated  soft 


drinks  based  on  consumption  over  a  3- 
day  period  by  more  than  19,000  users. 

Industry  sales  information  also 
provides  beverage  consumption  data. 
The  National  Soft  Drink  Association 
(NSDA)  reported  estimated  1980  per 
capita  soft  drink  consumption  (based  on 
sales)  of  409.8 12-ounce  containers 
(about  382  grams  per  day  per  capita). 
The  industry  analyst.  John  Maxwell  of 
the  trade  journal  Beverage  Industry 
(.April  1984.  p.  17),  has  estimated  1983 
per  capita  sofi  drink  consumption  as 
41.6  gallons  (about  414  grams  per  day 
per  capita).  Beverage  Digest  (Vol.  4.  No. 
8,  April  27. 1984)  projected  1990  per 
capita  consumption  as  54.7  gallons 
(about  544  grams  per  day  per  capita). 

The  MRCA  and  USDA  surveys 
indicate  that  the  ratio  of  90th  percentile 
to  mean  consumption  is  in  the  range  of 
2.0  to  2.5.  Using  this  range,  90th 
percentile  soft  drink  consumption  would 
be  in  the  range  764  to  955  grams  per  day 
using  the  NSDA  1980  per  capita 
consuniplion,  828  to  1,035  grams  per  day 
using  John  Maxwell's  (1983)  per  capita 
estimate,  and  1.088  to  1,360  grams  per 
day  using  Beverage  Digest's  projection 
for  1990.  Considering  such  consumption 
estimates  and  allowing  for  growth  in 
soft  drink  consu.mption,  the  agency 
estimates  that  high  users  are  unlikely  to 
exceed  1,060  grams  per  day. 

While  a  high  consumer  of  soft  drinks 
might  average  1,060  grams  per  day  over 
extended  periods,  it  is  unlikely  for 
individuals  to  average  1.060  grams  per 
day  consumption  of  soft  drinks  from 
these  acrylonitrile/styrene  copolymer 
bottles  through  at  least  1990  due  to 
market  considerations.  In  1982,  the  soft 
drink  market  was  divided  among  the 
following  broad  package  types  (in 
percent  of  fluid  ounces  sold):  Glass  (34.9 
percent),  cans  (26.9  percent),  bulk  (22.6 
percent),  and  polyethylene  terephthalate 
plastic  (T5.6  percent)  [Beverage 
Industry.  March  1984,  p.  33).  Thus,  soft 
drinks  are  available  in  a  variety  of 
containers  in  addition  to  any  that  might 
eventually  be  packaged  in  the 
acrylonitrile/styrene  copolymer  bottles. 
For  individuals  to  average  1,060  grams 
per  day  soft  drink  consumption  over  a 
lifetime  from  acrylonitrile/styrene 
copolymer  bottles,  they  must  not  only  be 
a  long-term  high  user  of  these  beverages, 
but  acrylonitrUe/styrene  copolymer 
plastic  bottles  would  probaby  need  to 
package  a  substantial  fraction  of  the  soft 
drinks  produced. 

Polymer  production  can  provide 
another  measure  of  exposure.  In  the 
petition.  Monsanto  estimates  worldwide 
use  of  this  bottle  resin  as  30  million 
pounds  per  year  by  about  1990.  Thirty 
million  pounds  of  resin  is  sufTicient  to 
bottle  150  to  225  million  liters  of  soft 


drinks  depending  on  bottle  size 
(assuming  the  container  is  not  a 
laminate  structure  and  is  for  single- 
service  use).  This  amount  of  soft  drink 
constitutes  less  than  two-thirds  of  1 
percent  of  the  1983  U.S.  soft  drink 
production  and  would  be  much  less  on  a 
worldwide  basis.  Based  on  these  data. 
FDA  estimates  that  the  individual 
lifetime-averaged  consumption  of  soft 
drinks  in  acrylonitrile/styrene  bottles 
would  not  exceed  25  grams  per  day. 
This  estimate  assumes  that  the  soft 
drinks  packaged  in  these  acrylonitrile/ 
styrene  bottles  are  consumed  uniformly 
by  10  percent  of  the  U.S.  population  (10 
percent  population  estimate),  and  that 
the  same  individuals  consume  these  soft 
drinks  every  year. 

The  validity  of  this  estimate  depends 
primarily  on  the  assumption  that 
production  of  the  acrylonitrile/styrene 
bottle  in  the  United  States  will  not 
substantially  exceed  30  million  pounds 
per  year.  Specialiiation  of  the  market 
e.g..  narrow  geographical  locahzation  of 
the  acrylonitrile/styrene  bottle  market, 
might  also  affect  this  estimate.  The  "25 
gram  per  day  '  estimate  could  therefore 
possibly  underestimate  consumption. 
However,  as  discussed  above,  the 
agency  has  made  a  consumption 
estimate  of  1.060  grams  per  day  of  soft 
drink  for  high  use  consumers  of  soft 
drinks  in  all  containers.  This  beverage 
consumption  estimate  provides  for  a 
substantial  margin  of  error,  including  the 
possibility  that  acrylonitrile/styrene 
bottles  will  be  used  to  package  a  large 
fraction  of  soft  drinks  at  some  time  in 
the  future. 

The  "1,060  grams  per  day"  estimate  is 
equivalent  to  assuming  that  an  average 
of  approximately  one-third  of  a  3,000- 
gram  daily  diet  is  packaged  in  these 
acrylonitrile/styrene  bottles.  Because 
this  estimate  assumes  that  the 
acrylonitrile  bottle  will  capture  at  least 
a  substantial  fraction  of  the  beverage 
market,  it  must  be  viewed  as  a  worst- 
case  estimate  for  the  foreseeable  furture. 

c.  Dietary  Exposure  to  Acrylonitrile. 
An  estimate  of  the  dietary  exposure  to 
the  acrylonitrile  monomer  resulting  from 
approval  of  the  acrylonitrile/styrene 
bottle  involves  consideration  of  the  level 
of  acrylonitrile  monomer  in  the  beverage 
and  the  amount  of  beverage  consumed 
over  a  given  time  period.  Based  on  the 
potential  level  of  0.055  part  per  billion 
acrylonitrile  monomer  in  beverages  and 
the  worst-case  estimate  (1,060  grams  per 
day)  of  beverage  consumption  from  this 
bottle,  the  potential  lifetime-average 
individual  dietary  exposure  to 
acrylonitrile  monomer  is  0.058 
microgram  per  day.  For  the  10  ercent 
population  estimate  (25  grams  per  day) 
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of  beverage  consumed  from  this  bottle. 
t*ie  potential  lifetime-average  individual 
dietary  exposure  to  acrylonitrile 
monomel-  is  0.0014  microgram  per  day. 

2.  Extrapolation  of  Risk  for  Acrylonitrile 
Mtmomer 

The  second  part  of  the  evaluation  of 
n.sk  presented  by  the  potential  migration 
of  acrylonitrile  monomer  from  the 
acrylonitrile/styrene  botlle  is  an 
extrapolation  from  the  actual 
compound-related  incidence  of  cancer 
(risk)  found  in  appropriate  cancer 
studies  to  risk  under  the  conditions  of 
{irobable  exposure  for  humans.  The 
Center's  committee  chose  the  Chemical 
Manufacturers  Association /Dow 
drinking  water  and  the  Monsanto/ 
Riodynamics  multidose  drinking  water 
studies  in  rats  as  appropriate  studies  for 
assessing  the  carcinogenic  potency  of 
acrylonitrile  monomer  and  risk 
extrapolation.  (Cancer  Assessment 
Committee  Meeting  Report  dated 
November  24. 1981.)  Both  these  studies 
provide  several  dose  levels  with 
increasing  tumor  incidence.  These 
studies  also  involved  the  lowest  level 
test  doses  in  which  carcinogenic  effects 
were  observed.  The  Centers  committee 
considered  these  two  studies  to  contain 
.the  best  available  animal  data  for 
assessing  low  exposure  risk  from 
ingestion  of  acrylonitrile  monomer.  The 
available  epidemiology  data  on 
acrylonitrile  workers  are  not 
appropriate  for  quantitative  risk 
assessment  due,  in  part,  to  the  large 
uncertainty  in  the  worker  exposure 
(conceittration  in  air  and  duration). 

The  Center's  committee  used  a 
quantitative  risk  assessment  procedure 
(linear  proportional  model)  to 
extrapolate  from  the  dose  used  in  the 
animal  experiment  to  the  very  low 
potential  doses  that  might  be 
encountered  under  the  proposed 
conditions  of  use.  This  procedure  is  not 
likely  to  underestimate  the  actual  risk 
from  very  low  doses  and  is  likely,  in 
fact,  to  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data. 

For  each  study,  the  committee 
determined  the  significant  acrylonitrile 
monomer  treatment-related  tumors.  In 
the  Monsanto/Biodynamics  study,  there 
are  astrocytomas  of  the  central  nervous 
system  and  papillomas  and  carcinomas 
of  Zymbal's  gland  of  the  ear  canal.  In 
the  Chemical  Manufacturers 
Association/Dow  study  the  acrylonitrile 
monomer  treatment-related  tumors  are 
astrocytomas  of  the  central  nervous 
system,  carcinomas  of  the  Zymbal's 
gland,  papillomas  and  carcinomas  of  the 
tongue,  papillomas  and  carcinomas  of 


the  stomach,  carcinomas  of  the  small 
intestine  (female  only),  and  carcinomas 
of  the  mammary  gland  (female  only).  For 
each  dose/sex  group  of  animals,  the 
committee  computed  the  number  of 
animals  bearing  these  significant 
tumors.  The  incidences  were  corrected 
for  missing  tissues  and  early  death. 
Linear  extrapolation  to  low  dos'e  was 
performed  for  each  sex  in  each  study. 
The  calculations  were  also  performed 
by  combining  risks  determined  for  each 
tumor  site.  Both  approaches  yielded 
similar  results.  Although  the  Monsanto/ 
Biodynamics  study  used  a  dose  level  35- 
fold  lower  than  the  Chemical 
Manufacturers  Association/Dow  study 
and  these  studies  were  on  different 
strains  of  rats,  the  cancer  potencies 
calcuated  from  these  two  studies  are 
within  a  factor  of  two.  The  committee 
concluded  from  its  quantitative  risk 
assessment  that  acrylonitrile  monomer 
exposure  corresponding  to  an  upper 
limit  individual  lifetime  risk  of  10"*.  i.e., 
1  in  1  million,  is  about  0.5  to  1.0 
microgram  per  day. 

From  this  risk  assessment  and  using 
linear  extrapolation.  FDA  calculated  the 
upper  limit  individual  lifetime  risk  for 
the  acrylonitrile  monomer  exposure 
estimated  to  result  from  use  of  the 
acrylonitrile/styrene  bottle.  The  agency 
calculated  an  upper  limit  risk  for  the 
worst-case  estimated  exposure  to 
acrylonitrile  monomer  discussed  above, 
i.e.,  1.060  grams  per  day  of  soft  drink  for 
acrylonitrile/styrene  bottles  containing 

0  058  microgram  per  day  acrylonitrile 
monomer.  The  upper  limit  individual 
lifetime  risk  from  the  "worst-case" 
potential  exposure  is  about  5.8x10' 'to 
1.2  y  ■ '.  or  less  than  1  in  8  nullion.  The 
upper  limit  individual  lifetime  risk  is 
about  1.4xl0''to  2.8  k,10  '.  or  less  than 

1  in  360  million,  for  the  '10  percent 
population"  estimate,  i.e..  25  grams  per 
day  soft  drink  (from  acrylonitrile 
bottles)  containing  0.0014  microgram  per 
day  acrylonitrile  monomer  based  on  30 
million  pounds  per  year  resin 
production.  Because  of  the  numerous 
conservatisms  in  the  worst-case 
exposure  estimate,  lifetime-averaged 
individual  exposure  to  acrvlonitrile 
monomer  is  expected  to  be  substantially 
less  than  the  estimated  da;ly  intake 
(0.058  microgram  per  day  acrylonitrile 
monomer),  and.  therefore,  the  calculated 
upper  bound  risk  would  be  less  The 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  acrylonitrile  monomer  that 
might  result  from  the  proposed  use  of 
this  acr\'lonitrile/styrene  copolymer 
beverage  bottle. 

In  concluding  that  potential  exposure 
to  acrylonitrile  monomer  from  use  of  the 


acrylonitrife/styTene  bottle  is  safe,  FDA 
considered  the  possibility  of  exposure  to 
minor  amounts  of  acrj'lonitrile  monomer 
as  a  result  of  current  food-contact  uses 
of  acrylonitrile  copolymers  other  than 
the  use  in  beverage  bottles  As 
discussed  previously,  a  variety  of 
acrv'lonitrile  copolymers  are  regulated 
under  numerous  food  additive 
regulations  or  are  considered  prior 
sanctioned.  Acrylonitrile  copolymers 
have  been  interim  listed  since  1976. 

Acr>lonifrile  copolymers  have  never 
been  a  major  food-packaging  material. 
Probably  the  largest  food-packing  use  of 
acrylonitrile  copolymers  was  the  use  of 
acrylonitrile-butadiene-styrene 
containers  as  one-half  pound  margarine 
tubs,  Acrylonitrile  migration  from  these 
tubs  also  was  relatively  high,  e.g.,  25 
parts  per  billion  acrjlonitrile  monomer 
under  typical  use  conditions. 
(Memorandum  dated  April  29, 1980. 
Charles  Breder.  Indirect  Additives 
Laboratory,  FDA.)  However. 
acrylonitnle-butadiene-styrene 
margarine  tubs  were  abandoned  several 
years  ago  according  to  the  National 
Association  of  Margarine 
Manufacturers.  (Letter  dated  November 
29,  -1983,  S.  Riepma.  President.  National 
Association  of  Margarine 
Manufacturers,  to  R.  Williams,  FDA.) 
Acrylonitnle-butadiene-styrene  has 
apparenily  not  been  used  to  package 
margarine  for  the  past  3  years  according 
to  recent  information  from  members  of 
the  Society  of  the  Plastics  Industry.  Inc. 
(Letter  dated  November  11,  1983,  Jerome 
Heckman,  Keller  &  Heckman,  to  Terry 
Troxt'll.  FDA.)  These  members  also 
stated  that  no  company  is  known  to  be 
planning  to  reintroduce  acr>lonitrile- 
butadiene-styrene  or  other  acrjlonitrile 
copolymer  containers  into  this  market, 
A  limited  1983  FD.A  sampling  of  retail 
stores  in  the  W  ashington,  DC,  area 
supports  these  statements. 
(Memorandum  dated  January  20. 1983. 
Charles  Breder,  Indirect  Additives 
Laboratory.  FD.^,) 

Currently  the  major  food  packaging 
use  of  acrylonitrile  copolymers  appears 
to  be  the  use  of  an  acrvlonitrile 
copolymer  barrier  resin  for  blister-type 
luncheon  meat  packages,  [Letter  dated 
May  26  1983.  Jerome  Heckman,  Keller  & 
Heckman.  to  Gerad  McCowin.  FDA,  and 
attached  survey.)  The  Canadian  Food 
and  Drug  Directorate  tested  luncheon 
meat  packaged  in  a  lam.inate  consisting 
of  an  acrvlonitrile-based  copolymer 
layer  and  a  food-contact  polyethylene 
layer.  No  detectable  acrv'lonitrile 
monomer  was  found  in  the  slice  of  meat 
in  contact  with  the  acrjlonitrile  resin 
package  using  analytical  methodology 
sensitive  to  a  level  of  2  parts  per  billion. 
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(Page,  B.  D.  and  Charbonneau,  C.  F., 
"Improved  Procedure  for  the 
Determination  of  Acrylonitriie  in 
Foods— Application  to  Meat."  1984 
preprint.)  Thus,  the  agency  expects 
migration  of  residual  acrylonitriie 
monomer  into  the  meat  to  be  relatively 
low.  In  a  recent  limited  FDA  sampling  of 
Washington.  DC.  area  retail  stores,  only 
1  of  16  different  manufacturer's  blister- 
pack  meat  products  was  packaged  in  an 
acrylonitriie  copolymer  package. 
(Memorandum  dated  April  23, 1984. 
Charles  Breder.  Indirect  Additives 
Laboratory,  FDA.)  In  this  case,  the 
acrylonitriie  copolymer  was  separated 
from  direct  food  contact  by  another 
polymer  layer. 

A  preliminary  review  of  the  current 
use  of  acrylonitriie  copolymers  for  food 
packaging  and  other  food-contact  uses, 
including  those  permitted  by  this  final 
rule,  gives  no  reason  to  expect  dietary 
exposure  to  acrylonitriie  to  be  unsafe. 
The  agency  is  reviewing  the  regulated 
uses  of  acrylonitriie  copolymers  and  is 
developing  a  proposal  to  amend  the 
acrylonitriie  copolymer  regulations  to 
ensure  that  dietary  acrylonitriie 
monomer  exposure  from  probable  use  of 
all  acrylonitriie  copolymers  under  the 
food  additive  regulations,  including 
those  permitted  by  this  final  rule,  will 
remain  safe  in  the  future. 

.The  agency  found  the  upper  limit 
individual  lifetime  risk  from  potential 
acrylonitriie  monomer  exposure  from 
the  acrylonitrile/styrene  bottle  to  be 
less  than  1  in  8  million  for  the  worst- 
case  assumption  where  about  one-third 
of  the  average  daily  diet  is  packaged  in 
this  bottle.  This  translates  to  a  risk 
estimate  of  about  1  in  3  million  for  total 
dietary  exposure,  i.e.  assuming  that 
acrylonitriie  packages  all  foods  in  a 
3,000-gram  per  day  diet  and  that  the 
level  of  acrylonitriie  monomer  in  food  is 
0.055  part  per  billion.  This  "1  in  3 
million"  risk  is  also  considered  safe  by 
the  agency. 

3.  Safety  of  Other  Possible  Migrants 

The  safety  of  the  potential  exposure  to 
the  other  possible  migrants  from  the 
acrylonitrile/styrene  copolymer  bottle 
was  established  prior  to  issuance  of  the 
existing  regulation  (§  177.1040(c)(1))  for 
this  polymer.  The  agency  has  again 
evaluated  the  available  toxicity  data  on 
the  other  possible  migrants,  including 
the  recently  found  nitriles:  Acetonitrile, 
propionitrile,  and  isobutyronitrile.  The 
agency  has  determined  that  the 
relatively  low  potential  exposure  to 
these  other  possible  migrants  does  not 
pose  a  hazard  to  the  public  health. 

The  agency,  therefore,  concludes  that 
the  proposed  nonalcoholic  beverage  use 
of  the  acrylonitrile/styrene  copolymer  is 


safe  and  that  the  food  additive 
regulations  should  be  amended  as  set 
forth  below. 

E.  Specifications 

The  agency  is  establishing 
specifications  to  ensure  that 
acrylonitriie  monomer  migration  does 
not  exceed  the  levels  considered  in 
determining  that  it  could  be  safely  used. 
Although  research  analytical  methods 
have  demonstrated  that  acrylonitriie 
monomer  migration  does  not  exceed  0.16 
part  per  billion  (6  month  extraction  at  90 
"F)  from  these  bottles,  compliance 
analytical  methods  are  not  available  at 
this  time  to  determine  acrylonitriie 
monomer  in  food  simulating  solvents  (or 
beverages)  at  sub-part  per  billion  levels. 
Monsanto,  however,  submitted  data 
establishing  the  relationship  between 
acrylonitriie  monomer  extraction  levels 
and  residual  acrylonitriie  monomer 
levels  in  its  acrylonitriie  bottles.  The 
agency  has  analyzed  beverage  bottles 
supplied  by  Monsanto  and  has 
confirmed  that  these  bottles  contain 
residual  acrylonitriie  monomer  at  no 
greater  than  0.1  part  per  million.  The 
agency  has  concluded  that  the  maximum 
0.1  part  per  million  acrylonitriie  in  this 
acrylonitrile/styrene  barrier  resin 
correlates  with  potential  migration  of 
acrylonitriie  monomer  of  0.055  part  per 
billion.  This  level  of  potential  migration 
was  used  in  the  risk  assessment 
discussed  above.  Therefore,  the  agency 
is  establishing,  as  a  specification,  0.10 
part  per  million  maximum  residual 
acrylonitriie  monomer  in  the 
acrylonitrile/styrene  copolymer  in 
finished  containers. 

To  ensure  that  the  barrier  properties, 
and,  therefore,  the  low  rate  of 
acrylonitriie  monomer  migration 
demonstrated  in  the  petition,  are 
maintained  when  formulated  with 
optional  adjuvants  and/or  other 
polymeric  resins,  the  agency  is 
establishing  a  maximum  carbon  dioxide 
permeability  specification. 

In  addition,  the  agency  is  correcting  a 
printing  error  in  §  177.1040(c)(1)  that 
occurred  in  the  1977  edition  in  the  Code 
of  Federal  Regulations  (CFR).  As 
originally  published,  the  specification 
for  styrene  content  in  the  polymer 
described  in  5  177.1040(c)(1)  was  28-34 
parts  by  weight  of  styrene.  In  the  1977 
CFR  and  subsequent  editions  of  the 
CFR,  the  styrene  content  was  listed  as 
23-34  parts  by  weight  of  styrene.  FDA  is 
also  updating  the  regulations  to 
incorporate  dual  metric  and  English 
measurements. 

In  accordance  with  5  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 


petition  are  available  for  inspectidn  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h)(2).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

II.  Environmental  Impact 

The  environmental  impact  of  approval 
of  acrylonitriie  copolymer  carbonated 
beverage  and  beer  bottles  was 
thoroughly  considered  in  FDA's  1976 
final  environmental  impact  statement  on 
plastic  bottles  for  carbonated  beverages 
and  beer.  FDA's  final  environmental 
impact  statement  covered  the 
environmental  impacts  of  marketing 
both  acrylonitriie  copolymer  and 
polyethylene  terephthalate  beverage 
bottles,  although  FDA's  1977 
environmental  impact  determination  (42 
FR  9227)  addressed  the  continued  use  of 
only  nonacrylonitrile  beverage  bottles. 
The  determination  was  not  applicable  to 
acrylonitriie  copolymer  beverage  bottles 
because  the  Commissioner  decided  to 
stay  the  food  additive  regulations 
permitting  their  use  due  to  questions 
about  whether  safe  conditions  of  use 
existed.  Consequently,  the  use  of  the 
acrylonitrile/styrene  bottles  requested 
in  this  petition  cannot  be  approved 
without  a  decision  on  the  environmental 
consequences  of  such  approval. 

To  determine  whether  to  prepare  a 
supplemental  environmental  impact 
statement  or  a  finding  of  no  significant 
impact  for  the  approval  of  the 
acrylonitrile/styrene  bottle.  FDA  must 
determine  if  (1)  there  are  substantial 
changes  in  the  proposed  action  that  are 
relevant  to  environmental  concerns,  or 
(2)  there  are  significant  new 
circumstances  or  information  that  are 
relevant  to  environmental  concerns  and 
that  bear  on  the  proposed  action  or  its 
impacts  (40  CFR  1502.9(c)(1)  (i)  and  (ii)). 

The  agency  has  prepared  an 
environmental  assessment,  which 
evaluates  the  potential  environmental 
effects  of  approval  of  the  acrylonitriie/ 
styrene  bottle.  In  preparing  the 
environmental  assessment,  FDA 
considered  the  new  information  that 
might  bear  on  the  conclusions  in  the 
final  environmental  impact  statement. 

The  environmental  assessment 
identifies  two  beneficial  environmental 
effects  that  would  result  from  approval 
of  the  acrylonitrile/styrene  bottle.  One 
beneficial  effect  is  increased  energy 
conservation.  To  the  extent  that  the 
acrylonitrile/styrene  bottle  replaces 
refillable  glass  bottles,  energy  use  will 
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increase.  However,  as  the  acrylonitnle/ 
styrene  bottle  is  expected  to  replace 
primarily  nonrefillable  glass  bottles, 
which  require  more  energy  to  produce 
«nd  market,  this  increase  in  energy  use 
v\i!l  be  offset.  Additional  energy  savings 
are  likely  because  the  acrylonitrile/ 
styrene  bottle  will  provide  energy 
recovery  from  incineration.  Overall,  a 
net  savings  in  energy  is  expected.  The 
second  beneficial  effect  is  increased 
safety,  as  the  number  of  injuries 
resulting  from  breakage  of  glass 
beverage  bottles  will  be  reduced. 

The  environmental  assessment 
identifies  four  adverse  environmental 
effects  that  would  result  from  approval 
of  the  acrylonitrile/styrene  bottle.  These 
adverse  effects  include  increased 
manufacturing  effluents  and  emissions, 
increased  litter,  increased  volume  of 
solid  waste,  and  the  risk  of  exposure  to 
toxic  combustion  gases  from  improperly 
operating  incinerators  and  possibly 
small  flies  and  open  dumps.  The  extent 
of  the  increase  in  manufacturing 
effluents  and  emissions,  litter,  and 
volume  of  solid  waste  will  depend  on 
the  extent  to  which  the  acrylonitrile/ 
styrene  bottle  replaces  aluminum  cans, 
which  have  a  higher  recycle  rate,  and 
refillable  glass  bottles.  The  magnitude  of 
this  increase  is  not  expected  to  be  large 
because,  as  noted  above,  the 
acrylonitrile/styrene  bottle  is  expected 
to  replace  primarily  nonrefillable  glass 
bottles. 

With  regard  to  combustion,  the 
frequency  of  exposure  to  toxic  gases  in 
dangerous  concentrations  would  be 
slight.  Ten  percent  or  less  of  municipal 
solid  waste  is  incinerated,  and 
indiscriminate  burmng  of  plastic  bottles 
is  probably  not  common  practice. 

However,  independent  of  the  extent  to 
which  the  acrylonitrile/styrene  bottle 
replaces  other  container  types,  there 
will  be  increased  air  emissions  of 
acrylonitrile  associated  with 
manufacture.  A  risk  assessment  done  by 
the  U.S.  Environmental  Protection 
Agency  for  FDA  has,  however, 
demonstrated  that  the  maximum 
individual  cancer  risk  now  presented  by 


the  highest  risk  acrylonitrile  monomer 
and  resin  facilities  would  not  be 
significantly  increased  as  a  result  of 
FDA  approval  of  the  acrylonitrile/ 
styrene  bottle.  The  L'.S  Environme.ital 
Protection  Agency  plans  to  deal  with 
areas  in  which  a  risk  is  created  by  the 
presence  of  an  acrylonitrile-emitting 
facility  by  working  with  all  States  with 
such  facilities  to  establish  State 
regulations  that  will  lower  exposure  to 
ajid  risk  from  acrylonitrile  to  acceptable 
levels.  Technology  requirements  under 
new  source  review  programs  for  volatile 
organic  chemicals  would  ensure  that 
acrylonitrile  air  emissions  and  risks 
from  these  emissions  for  any  new 
acr\'lonitrile  monomer  or  acrylonitrile/ 
styrene  copolymer  resin  plants  would  be 
reduced  to  acceptable  levels  before  the 
plant  begins  operations.  .Moreover,  to 
mitigate  adverse  impacts  from 
manufacture,  the  petitioner  has  stated 
that  emissions  will  be  controlled 

Regardless  of  whether  the 
acrylonitrile/styrene  bottle  replaces 
refillables  or  only  other  throwaways,  the 
acrylonitrile/styrene  bottle  will  be 
noticeably  present  in  litter,  including  the 
litter  in  National  parks,  recreation  areas, 
and  public  lands. 

FD.A  expects  the  magnitude  of  all 
environmental  effects,  adverse  and 
beneficial,  to  be  less  now  than  would 
have  occurred  at  the  time  of  the  1976 
final  environmental  impact  statement 
because  the  currently  estimated  market 
volume  of  the  acrylonitrile/styrene 
copolymer  resin  for  bottle  use  is 
substantially  less  than  estimated  at  that 
time.  In  addition,  adverse  effects  from 
manufacturing  would  be  less  because 
specific  standards  have  been  adopted 
since  1976  to  control  release  of 
chemicals  into  the  environment  and 
workplace,  and  further  controls  are 
expected.  Adverse  effects  from 
combustion  would  also  be  less  because 
many  incinerators  operating  improperly 
in  the  mid-1970's  ha\e  been  shut  down 
due  to  difficulties  and/or  expenses 
associated  with  meeting  air  emission 
requirements,  there  have  been 
improvements  in  incineration 


technology  since  the  mid-1970's  and 
burning  in  open  dumps  has  been 
reduced  since  1976. 

FDA  has  carefully  evaluated  new 
information  bearing  on  the  conclusions 
in  the  1976  final  environmental  impact 
statement.  Based  on  the  considerations 
listed  above,  FDA  concludes  that 
approval  of  the  acrylonitrile/styrene 
bottle  will  not  have  a  significant  impact 
on  the  quality  of  the  human  environment 
and  that  a  supplemental  environmental 
impact  statement  is  not  required.  FDA 
will  reexamine  this  conclusion  if  the 
m.arket  volume  estimates  prove  to  be 
inaccurate,  if  air  emission  regulations 
are  not  adopted,  or  if  new  information 
becomes  available  suggesting  that  this 
action  will  have  significant 
environmental  impacts. 

The  agency's  finding  of  no  significant 
impact  and  the  environmental 
assessment  supporting  that  finding  may 
be  seen  in  the  Dockets  Managcmer.t 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Polymeric  food 
packaging.  Incorporation  by  reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees,  201(s), 
409,  72  Stat.  1784-1788  (21  U.S.C.  321(s), 
348))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  Part  177  is  amended  in 
§  177.1040  by  revising  the  introductory 
text  of  paragraph  (b)(2)  and  by  revising 
paragraphs  (cj  and  (e).  to  read  as 
follows; 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

§  177.1040     Acrytonttrtto/styrwM 
copolymer. 

•  «  «  *  • 

(b)  •   •  • 

(2)  The  optional  adjuvants  for  the 
acrylonitrile/styrene  copolymer 
identified  in  paragraph  (c)  (1)  and  (3)  of 
this  section  are  as  follows: 

*  •  *  •  * 

(c)  Specifications. 


Acfytonnrte/ityrene  copotyme's 


»cryK>n«irtie 


Nitrogen  conleol  ol 
copolymar 


Acyiooit'HB' styrene  copo>yme»  consisting  iX  l^e  80  pp«n' 
copo»»m«r  proehiced  by  potyrrwaatran  of  66-72 
carts  by  weight  ot  ecrylonrtnle  «no  26-34  pvts  by 
weigh!  o>  styrene:  for  use  wtth  food  ot  type  V1-B 
■denlrtied  m  table  1  o<  sac.  178  170(c)  ot  tN»  ctuo- 
ler  uoaer  condnons  ot  use  C,  D,  E,  F  G  aoecnoed 
•"  saWe  2  ot  sec   176  I70ic)  o'  this  chapie- 


17.4  to  19  p«. 


Maxtrrtuin  exfactabie  tracnont  at  aoeotwa 
terriperatures  aric  times 


Contorrrienoe  itKh  oetan 
apeoficMona 


Total  nonvolatile  eirtractrvas  not  10  axoead  OOt  mg/ 
IT  •  aunace  area  o'  the  lood  contact  mo»  eitten 
exposed  ic  dntMec  water  ana  3  pet  acetK  acta  tor 
10  3  a:  66  'C  1150  T 

The  airtractad  copolymer  shall  not  excaeO  OOOi  mg/ 
n  '  aurtaca  area  o<  the  food  comacl  artcta  when 
enposee  to  domied  wata>  ano  3  pet  acekc  acid  lor 
10  a  at  96  -C  11  Ml    y   ' 


Mmmum 

molecular 
KOOO 


number  avaraoa 
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Acrytonilr*»/ilyr»n»  oopotymers 


Mmmum  rasdual 

•crytontnle 
monomer  content 
0<  finished  amde 


Nitrogen  content  oi 
copofymw 


Maximum  exIrsctaMe  tractions  at  ipecifled 
temperatures  and  times 


-I- 


2  Acrykin*«s/atyran«  copolyniar  conaating  o«  the 
copo<i^iwi  producad  by  potymaimaun  o«  45-65 
partt  by  ■ighl  tH  ■ciylonbile  and  35-55  pwls  by 

••9*  o«  styrana;  tor  ua*  \m»i  lood  of  types,  I.  II.  HI. 
IV.  V.  VI  <asca|X  boniaa).  VII.  Vlll.  ml  IX  idanlifiad 
•1  MUs  1  of  a«x  178.17CHC)  ot  ttva  Oiap«w  under 
oondtora  B  (not  to  *K»ad  93  X  (200  -F)).  C  D,  a 
F  G  daKhbwl  in  table  J  of  tec  179.170(c)  of  thii 
chapter 
3.  AcrytonMa/atyren*  oopotymar  consisting  of  itw 
copolyrner  produced  by  pofytneruation  of  66-72 
P«*  by  ««gM  o<  aoytonilfito  and  28-34  parts  by 
■■l^  o»  atyrana:  tor  uaa  wilh  tood  of  type  Vl-B 
1  of  aec  178  170(c)  of  the  cfiap- 
I  of  use  C.  D.  E.  F.  G  deacnbed 
*i  tabia  2  oi  aac.  I76.t70<c|  of  Ita  chapter 


SO  ppm> 


0  10  ppm 
(calculated  on 
the  basis  of  the 
oeight  of  the 
acrylonftnte 
copofymer  resin 
n  ttie  finished 
artKlesI  ■ 


I22toi7ipet.. 


17.4  to  19  pc«.. 


Conlormanca  tM\  certain 
(pedficabona 


Extracted  copofymer  not  to  exceed  2  0  ppm  in  aque- 
ous extract  or  n-heptane  extract  obtained  wtien  100 
g  sample  of  the  basic  copofymer  in  the  form  of 
particles  of  a  aaa  that  <ni  pasa  Hvough  a  U.S. 
SUndanj  Sieve  No  6  and  that  wW  be  held  on  a  U.S. 
Sundard  Sieve  No  10  is  extracted  with  250  mil  of 
deionaed  water  or  reagent  grade  />fieptane  at  reflux 
temperature  for  2  h  ' 

Total  nonvolatiie  extractives  not  to  exceed  0.01  mg/ 
in  ■  surface  area  of  the  food  contact  artide  when 
exposed  to  dislHIed  water  and  3  pet  acetic  acid  lor 
10  d  at  66  'C  (150  T) 

The  extracted  copotymer  shall  not  exceed  0  001  mg/ 
In «  surlace  area  of  the  food  contact  article  when 
exposed  to  dislilled  water  and  3  pet  acetK  acid  lor 
10  d  at  66  'C  (150  •  F)  ' 


Minimum  10  pet  aolution 
viacoeity  at  25  "C  (77  "F) 
II  lOcP.' 


Maximum  cartxw  dioxide 
permeability  at  23  'C  (73 
'F)  for  the  finished  arti- 
cle ia  O.0«  barrer.* 


•«)rpSil2nri3£a^''co^]Sr2i  !IIISLII°tS?^  ^my^^'Tt^^^:^"!^  Chromatography  Determination  of  Residual  Acrytonrtnle  m  Acrytonrtnie  Copolyemr  Solutions  "  whKh  a 

Oe^m^SrSrSJSN^SSjS^^  copoyher  layer  ^  a  multilayer  construction  by  ASTM  method  D-1434-82.    -Standard  Method  tor 

FooSialS^  and  aJSS^.ST^^^SS  lo^^ftr^STsv^  ^^^onX^^^^I^^J.^^'^"^  Cotjes  are  available  from  the  ^vision  ot  Food  and  Cotor  Additrves.^iS  fS 
exam«d  at  the  oSS^  tt«  Fede^l  fli^SSL.  U(5  L^T  NW^SS^on  dI^^08  ^    ^*''  "^    '""^  ''*'""'*■  '*'^  """  ^"^^^  Philadelph«i.  PA  19103,  or  may  be 


(e)  Acrylonitrile  copolymer  identified 
in  this  section  may  be  used  to  fabricate 
beverage  containers  only  if  they  comply 
with  the  specifications  of  item  3  in 
paragraph  (c)  of  this  section. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  October  19, 
1984  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  Of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  fiilure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  is 
effective  September  19. 1984. 


(Sees.  201(8),  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s).  348)) 

Dated:  September  6, 1984.. 
Frank  E.  Young, 
Commissioner  of  Food  and  Drugs. 

(FR  Doc  84-24702  Filed  9-14-64;  12.-00  pm| 
BIUJNG  CODE  416e-01-« 


21  CFR  Parts  600,  803,  1002,  and  1003 
[Docket  No.  79N-0182] 
Medical  Device  Reporting 

Correction 

In  FR  Doc.  84-23910  beginning  on  page 
36326  in  the  issue  of  Friday.  September 
14, 1984,  make  the  following  corrections: 

1.  On  page  36326.  first  column,  in  the 
third  line  of  the  DATES  section, 
■'November  13. 1984"  should  read 
"December  13, 1984 '. 

2.  On  page  36348,  second  column,  in 
the  second  line  from  the  top  of  the  page, 
"November  13, 1984"  should  read 
"December  13, 1984". 

3.  On  page  36351,  third  column,  in  the 
effective  date  paragraph.  "November  13, 
1984"  should  read  "December  13,  1984". 

BILUNO  COOE  1S05-01-M 


21  CFR  Part  1240 

(Docket  No.  81N-0204C] 

Notice  of  Puislic  Hearing  To  Receive 
Information  on  Whether  Milk  and  Milk 
Products  Sold  for  Human 
Consumption  Should  Be  Pasteurized; 
Public  Hearing 

agency:  Food  and  Drug  Administration. 


action:  Notice  of  public  hearing. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  rescheduling 
the  September  28. 1984.  informal  public 
hearing  for  the  presentation  of 
information,  data,  and  views  on  whether 
there  is  a  need  to  require  pasteurization 
of  milk  and  milk  products  sold  for 
human  consumption.  FDA  scheduled  the 
informal  public  hearing  on  September 
28. 1984,  by  a  notice  published  in  the 
Federal  Register  of  August  3, 1984. 
Because  of  the  large  number  of  requests 
for  appearance,  FDA  will  hold  the 
informal  public  hearing  on  October  11 
and  12. 1984. 

DATES:  Oral  notice  of  participation, 
except  for  those  notices  of  appearance 
already  received  by  FDA.  for  the 
October  11  and  12. 1984,  hearing  must  be 
telephoned  to  the  contact  person  listed 
below  no  later  than  October  3, 1984.  The 
informal  public  hearing  will  commence 
at  11  a.m.  on  October  11, 1984.  and 
continue  at  8  a.m.  on  October  12. 1984.  A 
written  statement  for  the  record  by 
individuals  who  will  not  be  able  to 
attend  in  person,  and  additional 
comments,  data,  or  other  information 
may  be  submitted  by  October  29. 1984. 

ADDRESSES:  The  October  11  and  12, 
1984.  hearing  will  be  held  in  the  Hubert 
Humphrey  Bldg..  1st  Floor  Auditorium, 
200  Independence  Ave.  SW., 
Washington,  DC  20201.  Written 
statements  for  the  record,  written 
comments,  data,  or  other  information  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-C2,  5600  Fishers  Lane.  Rockville.  MD 
20857. 
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FOR  FURTHER  INFORMATION  CONTACT: 

C.  K.  Gund,  Regulations  Policy  Staff 
(HFC-10).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3480. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  3,  1984  (49  FR 
31065).  FDA  announced  that  it  would 
hold  on  September  28, 1984.  an  informal 
legislative-type  hearing  under  21  CFR 
Part  15  to  provide  interested  persons  an 
opportunity  to  present  information,  data, 
and  views  on  the  following  issues: 

1.  Whether  the  consumption  of  raw- 
milk,  including  certified  raw  milk,  and 
raw  milk  products  is  of  public  health 
concern;  and 

2.  If  the  answer  to  issue  1  is  yes, 
whether  requiring  pasteurization  of  raw 
milk,  including  certified  raw  milk,  and 
raw  milk  products  is  the  most 
reasonable  regulatory  option. 

A  large  number  of  requests  for 
participation  have  been  submitted.  Two 
requests  for  participation  have  asked 
that  the  hearing  be  extended  an 
additional  day.  One  request  asked  that 
the  hearing  be  held  on  a  different  day 
because  September  28  is  a  religious 
holiday.  In  light  of  these  requests,  FDA 
has  concluded  that  it  should  reschedule 
the  hearing  to  allow  the  appropriate 
time  for  all  participants  to  attend  on 
consecutive  days.  One  request  not  only 
asked  the  agency  to  extend  the  hearing 
an  additional  day  but  also  to  hold  the 
hearing  at  other  locations  across  the 
country.  Regrettably,  FDA  must  deny 
this  particular  request  because  of 
limited  resources.  However,  the  agency 
encourages  all  interested  persons  to 
submit  written  statements  and  views  on 
the  issues. 

Interested  persons  who  have  already 
submitted  a  request  to  appear  on  the 
previously  scheduled  day.  September  28, 
need  not  telephone  the  contact  person 
listed  above  unless  he  or  she  cannot 
attend  on  either  October  11  or  12, 1984. 

Because  of  the  shortness  of  time 
between  the  pubhcation  of  this  Federal 
Register  notice  and  October  11, 1984, 
interested  persons  who  want  to  appear 
at  the  informal  hearing  should  call  the 
contact  person  listed  above  no  later 
than  October  3, 1984.  They  should 
provide  the  contact  person  with  the 
approximate  amount  of  time  they  need 
to  present  his  or  her  views.  FDA  will 
prepare  a  hearing  schedule  showing  the 
time  allotted  to  each  participant,  file  the 
schedule  with  the  Dockets  Management 
Branch,  and  mail  a  copy  to  each 
participant. 

For  other  procedural  and  related 
information  regarding  the  informal 
hearing  on  the  issues  of  pasteurization 
ef  milk,  see  the  notice  published  in  the 


Federal  Register  of  August  3, 1984  (49  FR 
31065). 

Dated:  September  13.  1984. 
loseph  P.  Hile. 

Associate  Commissioner  for  Regulatory 

Affairs^ 

m  Doc  84-24864  Filed  9-17-84:  m4»  »m\ 
BIUJNO  COM  418O-01-II 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T.D.  7965] 

Income  Taxes;  Sanctions  on  Issuers 
and  Holders  of  Registration-Required 
Obligations  Not  in  Registered  Form 

Correclion 

In  FR  Doc.  84-22291  beginning  on  page 
33228  in  the  issue  of  Wednesday.  August 
22. 1984,  make  the  following  corrections: 

§  1.163-5    ICorrwrted) 

1.  On  page  33233.  in  §  1,163- 
5(c)(2)(v)(A),  third  column,  seventh  line, 
"of  should  have  read  "for". 

2.  In  the  same  column,  in  §  1.163- 
5(c)(2)(v)(B),  sixth  line,  "or'  should  have 
read  "if. 

3  Also  in  §  1.163-5(c)(2),  on  page 
33234,  first  column,  the  first  complete 
paragraph  now  designated  as  "(v)" 
should  have  been  designated  as  "(vi)". 

BItUNG  CODE  1SOS-01-M 

26  CFR  Part  35a 

[T.D.  7967] 

Employment  Taxes;  Application  of  the 
Repeal  of  30  Percent  WItfittoldIng  by 
tt>e  Tax  Reform  Act  of  1984  artd  of 
Information  Reporting  and  Backup 
WittituXding  In  Ugtit  of  Such  Repeal 

Correction 

In  FR  Doc.  84-22292  beginning  on  page 
33239  in  the  issue  of  Wednesday,  August 
22, 1984,  make  the  following  corrections. 

1.  On  page  33239,  third  column,  six 
lines  from  the  bottom,  "lending"  should 
have  read  "legending". 

§35a.»»99-5    [Convctml] 

2.  On  page  33240,  in  S  35a.9999-5(a), 
A-2..  second  column,  fourth  line,  "of' 
should  have  read  "or". 


3.  On  page  33241.  in  {  35a.9999-5(a) 
A-3.,  first  column,  eighth  line,  "of' 
should  have  read  "or". 

BtLUNQ  CODE  int-OI-M 


26  CFR  Part  1 

[T.D.  7973] 

Income  Tax;  Treatment  of  Transfer  of 
Prop«ly  Betwaen  Spouses.  Tax 
Treatment  of  Alimony  and  Separate 
Maintenance  Paymenta,  and 
Dependency  Exemption  In  the  Caee  of 
Child  of  DIvoreed  Parents. 

Correction 

In  FR  Doc.  84-23129  t)egiiining  on  page 
34451  in  the  issue  of  Friday.  August  31. 
1984.  make  the  following  corrections: 

1  On  page  34451,  second  column, 
twelfth  line,  "on"  should  have  read  "or". 

§  1.71-rr    [Corrected] 

2.  On  page  34455,  in  §  1.71-IT(a)  A- 
2(f).  first  column,  in  the  fifth  line,  insert 
"6"  between  "the"  and  "post". 

3.  On  page  34457,  in  S  1.71-IT(d)  Q-21. 
second  column,  first  line,  "you"  should 
have  read  "the". 

4.  On  page  34458,  in  $  1.71-IT(d)  A-24. 
first  column,  thirtieth  line,  "required" 
should  have  read  "reduced", 

MUJNQ  COOC  1$(»-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lEPA  Docket  No*.  AIM00MD/AM601MD/ 
AM602MD  >;  A-3-FRL-2679-5] 


Reviaion  of  Maryland  State 
Implementation  Plan;  1982  Ozone 
Cart>on  Monoxide  Attainment  Plan 

AQENCY:  Environmental  I>rotection 
Agency  (EPA). 
AcnON:  Final  rule. 


SUMMARY:  EPA  is  today  approving  tlie 
1982  Maryland  State  Implementation 
Plan  (SIP)  revision  for  Ozone  and 
Carbon  Monoxide.  This  revision  meets 
all  the  requirements  of  the  Qean  Air  Act 
and  EPA  policy.  The  Ozone  (0»)  and 
Carbon  Monoxide  (CO)  SIP  revision 
provides  for  attainment  and 
maintenance  of  the  primary  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  O,  and  CO  as  required 


'  Due  to  ■  recent  raorganization  at  the  EPA 
Region  UI  OfFice.  the  pnfix  to  tlie  (locket  nuaben 
hai  changed  frooi  the  previoua  "AW~  deainatioa  to 
AM". 


I 
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under  Part  D  of  the  Clean  Air  Act 
Amendments  of  1977.  Also,  EPA  is  no 
longer  taking  action  to  impose  on 
Maryland  funding  limitations  and  a 
construction  moratorium  as  proposed  in 
the  August  3. 1983  Federal  Register 
Notice  (4a  FR  35312). 

EFFECTIVE  DATE:  This  action  is  effective 

September  19,  1984. 

ADDRESSES:  Copies  of  the  revision  and 

the  accompanying  support  documents 

are  available  during  normal  business 

hours  at  the  following  offices: 

L'.S.  Environmental  Protection  Agency, 
Region  III,  .'\ir  Programs  Branch, 
Curtis  Building,  Sixth  *  Walnut 
Streets.  Philadelphia,  PA  19106. 
ATTN:  James  B.  Topsale,  P.E.  (3AM13) 

Mar>land  Air  Management 
Administration,  Maryland  Department 
of  Health  and  Mental  Hygiene,  201 
West  Preston  Street,  Baltimore,  MD 
21201 

Public  Information  Reference  Unit, 
Room  2922,  EPA  Library,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20480 

The  Office  of  the  Federal  Register,  100  L 
Street  NW.,  Room  8401,  Washington, 
DC  20480. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  B.  Topsale,  P.E.  (3AM13)  at 
the  EPA  address  indicated  above  or  by 
phone  at  215/597-4553.  Please  reference 
the  EPA  docket  numbers  in  all 
correspondence. 
SUPPlfMENTARY  INFORMATION: 

Background 

On  March  8,  1984.  EPA  published  a 
Notice  in  the  Federal  Register  (49  Fit 
8610)  with  a  determination  that  both  the 
Maryland  portion  of  the  National 
Capital  Interstate  (AM601MD)  and  the 
Metropolitan  Baltimore  Intrastate 
(AM600MD)  Air  Quality  Control  Regions 
(AQCRs)  had  met  the  Part  D 
requirements  of  the  Clean  Air  Act 
(CAA)  for  Ozone  [O,]  and  Carbon 
Monoxide  (CO).  The  Notice  was  a  final 
rulemaking  action  which  approved  all  of 
Maryland's  1982  State  Implementation 
Plan  (SIP)  revisions  except  for  the 
Inspection  and  Maintenance  (I/M) 
program  and  the  revised  schedule  for 
the  adoption  of  additional  controls 
measures  for  sources  of  Volatile  Organic 
Compounds  (VOC). 

A  second  March  8. 1984,  notice  (49  FR 
8634)  proposed  approval  of  proposed  1/ 
M  regulations  submitted  to  EPA  on  May 
4,  June  13,  and  June  16, 1983,  by  the 
State.  The  Agency  also  proposed 
approval  of  the  I/M  program's 
enforcement  mechanism,  based  on  the 
proposed  regulations  and  the  State's 
commitment  to  additional  enforcement 
procedures  in  an  August  23, 1983,  letter 


from  the  Maryland  Department  of 
Transportation  (DOT).  The  notice  also 
proposed  approval  of  a  December  23, 
1983.  revised  schedule  for  the  adoption 
of  additional  control  measures  for 
sources  of  VOCs.  EPA's  proposal  was 
based  on  a  procedure  known  as 
■parallel  processing,"  under  which  a  SIP 
revision  not  yet  adopted  by  a  State  is 
proposed  for  approval  by  EPA  on  the 
basis  that  the  final  revision  adopted  by 
the  State  is  not  substantially  different 
from  that  initially  submitted  by  the 
State.  No  comments  were  received  on 
the  proposed  rulemaking. 

In  an  August  3,  1983,  Federal  Register 
notice  (48  FR  35312).  EPA  proposed  to 
impose  Clean  Air  Act  funding 
limitations  and  a  construction 
moratorium  in  Maryland  based  on  the 
State's  failure  to  meet  its  approved  I/M 
schedule.  The  Maryland  I/M  program 
subsequently  became  operational  on 
February  1,  1984. 

EPA  Actions 

Funding  Limitations  and  Construction 

Moratorium 

Because  the  State  has  now  fully 
implemented  its  I/M  program,  EPA  will 
take  no  further  action  to  impose  the 
funding  limitations  and  construction 
moratorium  proposed  in  the  August  3, 
1983,  notice. 

Ozone  and  Carbon  Monoxide  SIP 

Evaluation  /Appro  vol 

On  September  16  and  November  25, 
1983.  the  Maryland  DOT  announced  the 
adoption  of  final  I/M  regulations.  On 
September  30. 1983.  the  Maryland 
Department  of  Health  and  Mental 
Hygiene  (DHMH)  also  announced  the 
adoption  of  final  I/M  regulations.  These 
final  regulations  were  submitted  to  EPA 
as  SIP  revisions  on  October  14, 1983, 
and  August  13.  1984.  In  addition,  on 
August  25, 1983,  the  Maryland  DHMH 
submitted  final  I/M  enforcement 
procedures.  Since  these  regulations  and 
procedures  are  substantially  the  same 
as  those  proposed  for  approval  by  EPA 
on  March  8, 1984,  and  because  the  I/M 
program  is  now  fully  implemented,  the 
Agency  is  today  taking  final  action  to 
approve  the  1/M  program.  EPA  is  also 
taking  final  action  to  approve  the 
revised  VOC  additional  control 
schedule,  as  proposed.  Because  all  other 
portions  of  Maryland's  1982  SIP 
revisions  have  previously  been 
approved,  EPA  is  therefore  today 
approving  the  State's  1982  ozone  and 
carbon  monoxide  SIPs  in  their  entirety. 

ConcluaioD 

This  approval  is  based  on  EPA's 
determination  that  the  plan  meets  the 


requriements  of  sections  110(a)(2)  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51.  Under  Executive  Order 
12291,  today's  action  is  not  "Major", 
Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2) )  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requirements  of 
section  3  of  Executive  Order  12291, 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental  . 

relations. 

Authority:  Sections  110(a),  172  and  301(a) 
of  ihe  Clean  Air  Act,  as  amended  (42  U.S.C. 
7410(a).  7502  and  7601(a)). 

Note. — Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  the  State  of 
Maryland  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  September  13,  1984, 
William  D.  Ruckelshaus, 
Administrator 

PART  52— {AMENDED] 

Title  40,  Part  52,  Subpart  V  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows; 

Subpart  V— Maryland 

Section  52.1070  is  amended  by  adding 
the  following  sentence  to  the  end  of 
paragraph  (c)(71), 

§  52. 1070    ictentlflcatton  for  plan. 

•  •  •  •  * 

(c)  ♦  •  * 

(71)  *  *  *  On  May  4. 1983.  and  June  13 
and  16. 1983.  the  State  submitted 
amended  I/M  regulations.  A  revised 
schedule  for  the  adoption  of  controls  for 
VOC  sources  was  submitted  on 
December  23, 1963, 
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40  CFR  Part  81 
[A-S-f  RL-26  73-6  J 

Deaignatlona  of  Areas  for  Air  Quality 
Plannir>g  Process;  Attatnment  Status 
Designations;  Wisconsin 

aqency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
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action:  Notice  of  final  rulemaking. 

SUMMARY:  This  final  rulemaking  action 
revises  the  Total  Suspended  Particulates 
(TSP)  attainment  status  designation  for 
the  City  of  Marinette,  Wisconsin  from 
unclassified  to  attainment.  This  revision 
is  based  on  a  redesignation  request  from 
the  Wisconsin  Department  of  Natural 
Resources  (WDNR),  dated  June  21.  1983, 
and  on  supporting  technical  data 
submitted  by  the  Department.  Under  the 
Clean  Air  Act,  an  attainment  status 
designation  can  be  changed  if  warranted 
by  the  available  data.  In  today's  action. 
USEPA  is  approving  the  redesignation 
as  requested  by  the  State  of  Wisconsin. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  October  19,  1984. 
ADDRESSES:  Copies  of  the  redesignaiion 
request,  the  technical  support 
documents,  public  comments,  and  the 
supporting  air  quality  data  are  available 
at  th^  following  addresses: 
Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  S.  Dearborn  Street. 
Chicago,  Illinois  60604 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air  Management 
(AIR/3),  101  South  Webster,  Madison. 
Wisconsin  53707. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colleen  W.  Comerford,  (312)  886-fi034. 

SUPPLEMENTARY  INFORMATION:  In  the 
March  1,  1984,  Federal  Register  (49  FR 
7608),  USEPA  proposed  to  revise  the 
attainment  status  designation  of 
Marinette,  Wisconsin,  from  unclassified 
to  attainment  for  Total  Suspended 
Particulates  (TSP).  This  revision  is 
based  on  two  factors:  (1)  A  June  21. 
1983,  request  from  the  WDNR  to  revise 
the  Section  107  attainment  status 
designation  for  Marinette:  and  (2)  a 
technical  support  document  containing  a 
summary  of  the  most  recent  8 
consecutive  quarters  of  TSP  ambient  air 
quality  data  collected  from  five 
monitoring  sites  in  Marinette. 
Additional  technical  information  was 
provided  by  the  WDNR  on  October  7, 
1983,  and  January  25, 1984.  A  detailed 
discusssion  of  USEPA's  proposed 
approval,  and  the  reasoning  behind  it, 
can  be  found  in  the  March  1, 1984,  notice 
of  proposed  rulemaking  (49  FR  7608). 

Public  Comments 

During  the  public  comment  period  two 
organizations,  the  ANSUL  Company  and 
the  Marinette  Area  Chamber  of 
Commerce  (MACC),  submitted 


comments  to  USEPA.  These  comments, 
and  USEPA's  responses  to  these 
comments,  are  summarized  below. 

Comment:  MACC  and  ANSUL  both 
supported  the  redesignation  to 
attainment.  MACC  also  noted  that  six 
additional  months  of  monitoring  data 
(through  the  end  of  1983).  showing  no 
violoations.  are  now  available  from  all 
three  monitoring  sites  located  within  the 
City.  Thus,  there  are  11  consecutive 
quarters  of  ambient  air  quality  data 
available  from  two  monitoring  sites  and 
7  nonconsecutive  (6  consecutive) 
quarters  available  from  the  third  site. 

Response:  USEPA  acknowledges  the 
additional  data  and  agrees  that  it  further 
supports  the  redesignation  to 
attainment. 

Comment:  ANSUL  claimed  that  its 
1977-1978  monitoring  program  was 
specifically  designed  to  monitor 
potential  emissions  from  removal  of  the 
salt  pile  and.  thus,  was  inadequate  to 
monitor  TSP  concentrations  for 
Marinette  as  a  whole. 

Response:  USEPA  maintains  that 
these  data  adequately  refiect  valid 
ambient  TSP  concentrations  for  a 
portion  of  the  Marinette  area.  Therefore, 
they  should  be  considered  in  evaluating 
the  attainment/nonattainment  status  of 
Marinette. 

Comment:  ANSUL  claimed  that  none 
of  the  TSP  recorded  at  the  monitors 
could  be  attributed  to  fugitive  emissions 
resulting  from  removal  of  the  salt  pile, 
based  on  the  results  of  filter  analyses 
conducted  during  1977-1978. 

Response:  The  issue  at  hand  is 
whether  the  TSP  NAAQS  are  currently 
being  attained,  and  whether  they  will 
continue  to  be  maintained.  Based  on  the 
available  data,  USEPA  has  determined 
that  the  City  of  Marinette  is  now  in 
attainment  of  the  TSP  NAAQS.  To 
explain  the  improvement  in  TSP 
ambient  concentrations,  it  is  necessary 
to  know  the  causes  behind  the 
exceedances  that  occurred  previously. 
The  exceedances  report  prepared  by 
WDNR  (see  Table  2  of  USEPA's 
February  6, 1984.  Technical  Support 
Document)  identifies  ANSUL's  fugitive 
emissions,  among  other  sources,  as 
being  responsible  for  the  previous 
exceedances.  Based  on  the  source- 
monitor  geometry  and  the  wind 
direction,  as  well  as  the  filter  analyses, 
USEPA  believes  that  fugitive  emissions 
from  the  ANSUL  salt  pile  did  contribute 
to  the  previously  monitored  TSP 
concentrations.  It  should  be  noted  that 
the  ANSUL  salt  pile  has  been  removed. 


and  is  no  longer  a  source  of  fugitive 
emissions. 

Conclusion 

The  available  ambient  air  quality  data 
show  that  no  violations  of  the  TSP" 
standards  have  occurred  since  1978. 
Eleven  consecutive  quarters  of  recent 
data  (April  1981-December  1983), 
showing  no  violations,  are  available 
from  two  sites  in  Marinette,  and  7 
nonconsecutive  quarters  of  recent  data 
(April-August  1981,  and  July  1982- 
December  1983),  showing  no  violations, 
are  available  from  a  third  site  in 
Marinette.  In  addition,  emission 
reductions  resulting  from  implemented 
control  measures  ensure  that  the 
NAAQS  will  continue  to  be  maintained. 
Therefore,  USEPA  is  revising  the 
designation  of  the  City  of  Marinette, 
Wisconsin,  defined  at  40  CFR  81.350. 
from  unclassified  to  "better  than  the 
national  standards"  (attainment)  for 
TSP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

(Sec,  lOr(d)  of  the  Act,  as  amended  (42  U.S.C. 
7407)1 

Dated  September  13,  1964 

William  D.  Ruckelshaus, 

Ad.-vjn.'strator 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUAUTY  PLANNING 
PURPOSES 

Part  81  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

1.  Section  81.350 — Wisconsin,  the 
attainment  status  designation  table  for 
Total  Suspended  Particulates  (TSP)  is 
amended  by  revising  the  designation  for 
Marinette  County,  as  follows: 

§81.350    [AiiMndMJ] 
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listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  conununity.  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457,  Lanham. 
Maryland  20706,  Phone:  (800)  638-7418. 
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40  CFR  Part  761 
(OPTS-62037A;  FRL-2672-6J 

Polychlorinated  BIphenyte 
Incorporation  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule. 


summary:  EPA  has  incorporated  by 
reference  certain  American  Society  for 
Testing  and  Materials  (ASTM)  test 
methods  in  the  Polychlorinated  Biphenyl 
(PCB)  regulations.  The  test  method 
designated  "ASTM  D  1796-68"  has  been 
revised  by  ASTM.  EPA,  having  offered 
opportunity  for  public  comment  is  now 
amending  §§  761.19  and  761.20  to  reflect 
this  revision. 

DATE:  This  final  rule  is  effective 
September  19, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  D.C.  20460.  Toll  free: 
(800^24-9065),  In  Washington.  D.C: 
(554-1404).  Oustside  the  USA: 
(Operator— 202-554-1404). 
SUPPliMCNTARY  INFORMATKMi!  In  the 
Federal  Register  of  June  1, 1984  (49  FR 
22836),  EPA  announced  that  the  test 
method  "ASTM  D  1796-68  Standard 
Test  Methods  for  Water  and  Sediment 
in  Crude  Oils  and  Fuel  Oils  by 
Centrifuge"  had  been  revised.  The  new 
designation  for  the  test  method  is 
"ASTM  D  1796-83  Standard  Test 
Methods  for  Water  and  Sediment  in 
Crude  Oils  and  Fuel  Oils  by  Centrifuge." 
The  public  was  given  30  days  to 
comment.  The  comment  period  ended  on 
luiy  2, 1984.  No  comments  were 
received. 

List  of  Subjects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
materials.  Labeling,  Polychlorinated 
biphenyls.  Recordkeeping  and  reporting 


requirements.  Incorporation  by 
reference. 

(Sec.  6.  90  Stat  2020  (15  U.SC.  2065)) 

Dated:  September  10,  1984. 
John  A.  Mooro. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  761-(AMENOED] 

Therefore,  Part  761  of  Title  40  of 
Chapter  I  is  amended  as  follows: 

§761.19    [AnMndwf] 

1.  In  §  761.19(b).  the  entry  for  "ASTM 
D  1796-68"  is  changed  to  read  "ASTM  D 
1796-83. ' 

§761.60    [Amended] 

2.  In  §  761.60(a)(3)(iii)(B)((?).  the 
reference  "ASTM  D  1796-«8"  is  changed 
to  read  "ASTM  D  1796-83." 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6621] 

List  of  Communities  Eitgibie  for  the 
Sale  of  Insurance  Under  the  National 
Flood  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fourth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration  (202) 
287-0222.  500  C  Street.  Southwest, 
FEMA— Room  509,  Washington,  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insiu'ance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP.  subsidized 
flood  insurance  is  now  available  for 
property  in  the  Community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
fifth  column  of  the  table.  In  the 
communites  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
pffective  dates  would  be  contrary  to  the 
pubhc  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under -5 
U.SC.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 


Federal 


List  oi  S«ibi0Cto  ia  4A  CFR  Part  M 

Flood  insurance,  Flood  plains. 

§  64.6    List  of  vligNai*  comfminitles. 
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Section  64,6  is  amended  by  adding  in 
alphabetical  sequence  new  entires  to  the 
fable. 
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StanflaM.  aty  of 
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4a0694A 


410043B 
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Ettaclivs  dates  of  authonntion/canca<tatkxi 
of  sate  of  flood  msurarice  in  community 


S<MC«i  flood  hazard  arM  idanlitiad 


..do.. 


..do.. 

do 

.do.. 

..do.. 


July  2.  1976. 


Dec  28,  1973  and  Apr   16.  1976, 

Nov  30.  1973  and  Jan  30.  1976. 

Nov  30,  1973  and  Nov  14,  1975 

Nov  9.  1974  and  Jan.  2.  1976. 


Coda  lor  reading  4Ih  cofcmm:  Emarg— Emargancy;  Reg  —Regular  Susp  — Suspansion,  Rem  — flemsutemont 

(National  Flood  Insurance  Act  of  1968  (title  XIll  of  the  Housing  and  Urban  Development  Act  of  1966);  effective  Jan.  28,  1969  (33  FR  17804 
Nov.  2a  1968),  as  amended.  42  U.S,C.  4O01-J128;  E.O.  12127,  44  FR  19367;  and  delegation  of  authority  to  the  Administrator.  Federal  Insurance 
Administration) 

Issued:  September  13,  1984. 
Jeffrey  S.  Bragg, 
Administrator,  Federal  Insurance  Administration. 

|FR  Doc.  84-24740  Filed  9-18-84.  8:45  am| 
nuJNQ  COOe  S716-03-M 


44  CFR  Part  64 
[Docket  No.  FEMA  6622) 

Suspension  of  Community  Eligibility 
Under  ttie  National  Flood  Insurance 
Program;  New  York,  et  al. 

agency:  Federal  Emergency 
Management  Agency.  FEMA, 
action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss 
Reduction,  Federal  Insurance 
Administration,  (202)  287-0222,  500  C 
Street,  Southwest,  FEMA— Room  509, 
Washington.  D.C.  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (46  U.S.C.  4022)  prohibits  flood 
insurance  coverage  as  authorized  under 
the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-4128)  unless  an 


appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq.).  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  fourth  column,  so 
that  as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adequate 
documentation  is  received  by  FEMA,  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  additiofi,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map.  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood  prone  areas.  (Section  202(a) 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234).  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 

The  Director  finds  that  notice  and 


public  procedure  under  5  U.S.C.  533(b) 
are  impracticable  and  unnecessai7 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month,  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  flood  plain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C, 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  estabUshment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact. 
Any  economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
communituy. 

List  of  Subject  in  44  CFR  Part  64 

Flood  Insurance,  Flood  plains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 
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Nov.  28.   191,8).   a.s  .imended.  42  USC    4(Hn-ll.I8    Fxeculive  Order  12127,  44  FR  19367;  and  delegation  of  authority   to  the  AdmmislraK 


Federal  Insurance  .^dnllnlStrHllo^, 

Issued:  September  13.  1984. 
leffery  S.  Bragg, 
\tiniiiiislmlor.  Fn/fnil  Insurance  Administration. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart  73 

I  MM  Docket  No.  83-6701 

Revision  of  Programming  and 
Commercialization  Policies, 
Ascertainment  Requirements,  and 
Program  Log  Requirements  for 
Commercial  Television  Stations; 
Correction 

AGENCY:  Ft'di'ral  Communications 
Commission. 

ACTION:  Final  rule:  correction. 


summary:  The  FederHJ  Communications 

Commission  makes  editoiial  corrections 
to  a  rule  appcarins  '"  ><"  appendix  of  a 
document  which  was  published  m  the 


Federal  Register.  This  erratum  adds 

languHRe  inadvertentlv  omitted  from 
§  ~3.J526  of  the  Commission  s  Rules  and 
amends  an  incorrect  reference  therein 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  S.  Walsh.  Mass  Media  Bureau. 
12021  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Erratum  ' 

in  the  matter  of  revision  of  programming 

and  commercialization  policies. 
as(  eriainment  requirements  and  program  log 
requirements  for  commercial  television 
stations,  MM  Docket  No  83-670. 
Released:  September  1 1    1984. 

In  the  above  captioned  Report  and 
Order  released  August  21.  1984  (M.M 
Docket  No,  83-*-0,  FR  Doc   84-22415) 
and  published  in  the  Federal  Register  on 
August  23,  1984  at  49  FR  33588,  item  7  of 
Appendix  A  (pertaining  of  §  73  3526) 


inadvertantly  deleted  references  to 

paragraph  (a)(15)  of  the  rule  and  also 
improperly  refers  to  the  "annual 
problems/programs  list"  as  the  "annual 
issues./programs  list". 

A  On  page  33603,  middle  column,  the 
amendatory  language  in  item  7  is 
corrected  to  read: 

"7.  47  CFR  73.3526  is  amended  by 
revising  paragraph  (a),  paragraph  (a|l8) 
and  paragraph  (e),  by  adding  a  Note 
following  paragraph  (a)(8).  by  removing 
paragraphs  (a)(9),  (a)(10),  (a)(ll)  and 
(a)(12)  and  by  redesignating  paragraphs 
(a)(13).  !a)(14)  and  (a)(15)  as  paragraphs 
(a)(9).  (a)(10)  and  (a)(n)  respectively,  to 
read  as  follows:" 

•  •  *  •  • 

B.  On  page  33603,  in  §  73.3526,  the 
introductory  text  of  paragraph  (a)  is 
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S  E 


984 


IMI 


corrected  by  revising  it  to  read  as 
follows: 

§  73.3526    Local  public  inspection  file  of 
comnwrdal  stations. 

(a)  Records  to  be  maintained.  Every 
applicant  for  a  construction  permit  for  a 
new  station  in  the  commerical  broadcast 
services  shall  maintain  for  public 
inspection  a  file  containing  the  material 
described  in  paragraph  (a)(1)  of  this 
section.  (Every  permittee  or  licensee  of 
an  AM,  F^  or  TV  station  in  the 
commercial  broadcast  services  shall 
maintain  for  public  inspection  a  file 
containing  the  material  described  in 
paragraphs  (a)  (1),  (2),  (3),  (4),  (5),  (6).  (7) 
and  (11)  of  this  section.  In  addition. 
every  permittee  or  licensee  of  a  TV 
station  shall  maintain  for  public 
inspection  a  file  containing  material 
described  in  paragraphs  (a)  (8)  and  (9)  of 
this  section;  every  permittee  or  licensee 
of  an  AM  or  V\\  station  shall  maintain 
for  public  inspection  a  file  containing 


material  described  in  paragraph  (a](10) 
of  this  section.  The  material  to  be 
contained  in  the  file  is  as  follows: 

C.  On  page  :j3«J3,  in  §  73.3526.  the 
note  following  paragraph  (a](8j  is 
revised  to  read  as  follows: 

(a)-    • 

(8)  ■    *       , 

Note. — The  first  quarterly  filing  is  to 
includo  al  leasl  the  past  t  h  ree  months  of  a 
stations  programming  peformance.  If  the  last 
annual  profilems/programs  list  wa."!  filed 
more  than  thrpe  months  prior  to  October  1, 
I9tt4,  the  licensee  must  place  in  its  public 
inspection  file  an  issues/program.s  list 
encompassing  the  period  of  time  between  its 
last  annual  filing  and  October  1,  1984. 

U  On  pcge  33WJ3.  in  §  73.3526, 
paragraph  (e)  is  corrected  by  revising  it 
to  read  as  follows: 
•  •  •  *  ♦ 

(e)  Period  of  retention.  The  records 
specified  in  paragraph  (a)(4)  of  this 


section  shall  be  retained  for  periods 
specified  in  §  73.1940  (2  years).  The 
manual  specified  in  paragraph  (a)(6)  of 
this  section  shall  be  retained 
indefinitely.  The  letters  specified  in 
paragraph  (a)(7)  of  this  section  shall  be 
retained  for  the  period  specified  in 
*?  73  202  (3  years).  The  issues/program 
list  specified  in  paragraphs  (a)  (8)  and 
(10)  of  this  section  shall  be  retained  for 
the  term  of  license  (5  and  7  years, 
respectively).  The  certification  specified 
in  paragraph  (a)(ll)  of  this  section  shall 
be  retained  for  the  period  specified  in 
§  73.3580  (for  as  long  as  the  application 
to  which  it  refers).  The  records  specified 
in  paragraphs  (a)  (1),  (2).  (3),  and  (5)  of 
this  section  shall  be  retained  as  follows: 
*         •         •         •         • 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary 

|KR  D(X.    (44-24595  Kiicd '♦-IS-fM   S4.')dm| 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices  to  the   public   of   the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
IS   to   give   interested   persons   an 
opportunity  to  participate  in  the  rule 
making   prior   to      the  adoption   of   the   final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 
[Docket  No.  PRM-20-15] 

Edison  Electric  Institute  (EEI)  and 
Utility  Nuclear  Waste  Management 
Group  (UNWMG);  Filing  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking  from  Edison  Electric 
Institute  (EEI)  and  Utility  Nuclear  Waste 
Management  Group  (UNWMG). 

SUMMARY:  The  Commission  is 
publishing  for  public  comment  this 
notice  of  receipt  of  a  petition  for 
rulemaking  dated  July  31, 1984.  which 
was  filed  with  the  Commission  by 
Michael  A.  Bauser  on  behalf  of  EEI  and 
UNWMG.  The  petition  was  docketed  by 
the  Commission  on  July  31, 1984,  and 
has  been  assigned  Docket  No.  PRM-30- 
15.  The  petitioners  request  that  the 
Commission  issue  a  regulation 
governing  the  disposal  of  low-level 
radioactively  contaminated  waste  oil 
from  nuclear  power  plants  by 
establishing  radionuclide  concentrations 
in  waste  oil  at  which  disposal  may  be 
carried  out  without  regard  to  the 
radioactive  material  content  of  the 
waste. 

DATE:  Submit  comments  by  November 
19, 1984.  Comments  received  after  this 
date  Will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  All  persons  who  desire  to 
submit  written  comments  concerning  the 
petition  for  rulemaking  send  their 
comments  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention.  Docketing  and  Sei^ice 
Branch. 

For  a  copy  of  the  petition  write  to  the 
Division  of  Rules  and  Records.  Office  of 


Administration.  U.S.  Nuclear  Regulatoi^ 
Commission,  Washington,  DC  20555. 

The  petition,  copies  of  comments,  and 
the  accompanying  document  to  the 
petition  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Phihps,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Telephone:  301- 
492-7086  or  Toll  Free:  800-368-5642. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  petitioners  stated  that  when  the 
Commission  published  its  final  rule 
creating  10  CFR  Part  61  (December  27, 
1982;  47  PR  57446),  the  Commission 
noted  that  numerous  commentors  had 
requested  that  it  develop  a  "de  minimis" 
standard  which  would  permit  certain 
wastes  to  be  disposed  of  by  less 
restrictive  means  than  existing 
practices.  At  that  time,  the  Commission 
expressed  its  agreement  that 
establishment  of  such  de  minimis 
standards  would  reduce  disposal  and 
long-term  site  maintenance  costs,  help 
preserve  disposal  capacity  for  wastes 
with  higher  activity  levels,  enhance 
overall  stability  of  disposal  facilities 
and  tend  to  reduce  groundwater 
migration  impacts.  The  Commission  also 
expressed  its  willingness  "to  accept 
petitions  for  rulemaking  ...  for 
declaring  certain  waste  streams  to  be  of 
no  regulatory  concern,"  and  identified 
some  of  the  information  necessary  to 
support  such  a  petition. 

More  recently,  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  recommended  that  de  minimis 
levels  or  radiation  exposure  be 
established.  Presently,  certain  criteria 
defining  regulatory  cutoff  levels  for 
radioactively  contaminated  waste  exists 
in  10  CFR  20.306,  which  authorizes  the 
disposal  of  liquid  scintillation  media 
and  animal  tissue  containing  no  greater 
than  0.05  microcurie  per  gram  of  H-3  or 
C-14  without  regard  to  their 
radioactivity.  The  petitioners  stated  that 
it  was  also  their  understanding  that  the 
draft  proposed  revisions  to  10  CFR  Part 
20  defined  de  minimis  exposure  as  that 
exposure  to  radiation  which  would 
present  a  calculated  risk  of  biological 
harm  so  low,  relative  to  the  risks  faced 


routinely  from  daily  activities,  that  the 
risk  from  radiation  would  be  a  trifle  and 
of  no  regulatory  concern.  The  petitioners 
stated  that  they  understood  that  a 
numerical  dose  level  of  one  mrem  was 
determined  to  represent  the  de  minimis 
level  of  radiation  exposure. 

II.  Waste  Oil  at  Nuclear  Power  Plants 

Each  year,  the  petitioners  state, 
quantities  of  waste  oil  containinij  very 
low  levels  of  radioactive  contamination 
are  produced  at  nuclear  power  plants. 
The  principal  sources  of  the  waste  oil 
are  primary  system  pump  motors 
(including  tractor  coolant  pumps)  at 
pressurized  water  reactors  (PWRs),  and 
turbine  and  pump  motors,  such  as 
recirculation  and  feedwater  pump 
motors,  at  boiling  water  reactors 
(BWRs).  Waste  oil  also  collects  in 
turbine  and  radwaste  building  sumps, 
equipment  drain  trays,  and  during 
maintenance  operations  (miscellaneous 
waste  oils). 

Radioactivity  levels  for  sources  of 
waste  oil,  such  as  pump  turbines  and 
motors  at  both  PWRs  and  BWRs  are 
typically  in  the  10''  to  10"V  Ci/ml 
range  with  Mn-54,  Co-58,  Co-60,  Cs-134 
and  Cft-137  the  dominant  radionuclides. 
Miscellaneous  waste  oils  at  PWRb  and 
BWRs — from  sumps,  drains,  etc.. — 
generally  contain  the  same  dominant 
radionuclides,  but  concentrations  are 
more  variable,  typically  ranging  from 
10"V  Ci/ml  to  10"V  Ci/ml.  These  often 
are  oil-water  mixtures.  Prior  processing 
might  be  necessary  before  disposal  by 
some  of  the  methods  addressed  in  the 
petition. 

Currently,  according  to  the  petitioners, 
the  only  generally  approved  disposal 
method  for  low-level  radioactively 
contaminated  waste  oil  involves 
absorption  or  solidification, 
transportation  to.  and  burial  at  a 
licensed  disposal  facility.  Disposal  of 
waste  oil  in  this  manner  is  costly, 
inconsistent  with  the  NRC*8  policy  in 
favor  of  volume  reduction,  and 
represents  an  inefficient  use  of 
Commission,  Ucensee,  and  burial  site 
resources. 

III.  Petitionen  Solution  to  this  Problem 

The  petitioners  state  that  waste  oil. 
under  certain  conditions,  may  be 
disposed  of  in  a  considerably  more 
efficient  manner,  while  providing 
adequate  protection  for  both  the 
environment  and  public  health  and 
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safety.  Data  on  generation  rates, 
radionuclide  concentrations  and  content 
were  gathered  from  15  operating  plants, 
including  29  units  (16  PWRs  and  13 
BWRs).  A  number  of  specific  disposal 
methods  were  considered  individually, 
as  follows; 

1.  To  bum  the  oil  on  the  nuclear 
reactor  site  in  a  controlled  location. 

2.  To  bum  the  oil  off  site. 

3.  To  spray  it  on  an  unpaved  road,  as 
is  done  for  dust  control. 

4.  To  solidify  it  and  bury  it  in  a 
landfill. 

5.  To  recycle  it  in  the  same  manner  as 
is  done  commercially  with  waste  oil. 

The  ultimate  objective  was  to  identify 
mr^chanisms  by  which  waste  oil  at 
specific  levels  of  contamination  could  be 
disposed  of  in  an  efficient, 
environmentally  acceptable,  cost- 
beneficial  manner  while  assuring  that 
the  postulated  radiation  dose  does  not 
exceed  the  regulatory  cutoff  level. 

The  detailed  analysis  which  forms  the 
brfsis  of  the  petition  is  found  in  the 
report  entitled  "Development  of 
Recommended  Regulatory  Cutoff  Levels 
for  Low-Level  Radioactively 
Contaminated  Oils  from  Nuclear  Power 


Concentration  of  radionuclide  i 


X  i 


radionuclide  i  Part  20,  App.  E 
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Ospoul  method 
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activity 
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(41  Spray  on  road 

(Si  Solidity.eury 

(61  Recyda 


4x10> 
4x10" 

4xi(r« 

3x10' 
4x10^ 
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2.  Add  a  new  Appendix  E  to  read  as 
follows: 

Appendix  E— Concentration  Limits  fop 
Waste  Oil  Disposal  Under  the  Provi- 
sions OF  10  CFR  20.306(c)  BY  Element 
AND  Disposal  Method 


Nuclide 


Cancan. 
em3) 


Disposal  scenario 


AqilOm         5  9x10'     Recycle 

1      2.4i10'     Bum  oftsite-srxyt  stac*. 
I      2.4x10'     Bun  onMs-snort  stack 

2.9«10'  [  Spfay  on  road 

I      2  4x10'  !  Bum  onsite-tall  stack 

I      7Jx10«  i  Sdidrty-bury/laodlill 

Cet4i       I      1  9x10"  ;  Recycle 

l.gxIO-*  I  Bum  oftsiteshon  stacK 

98x10*  '  Spray  on  road 

1.9x10*  I  Bwn  onsMs-shon  stack. 

1.9DI10*  !  Bum  onsile-tall  stack 

1  0x10"  I  SoMify-bory/landrill 

Cei*4       ;      8.5x10"  I  Bum  o«»l1•-s^oft  stack 

3.3x10*  .  Recyda 
6.5x10'     Bum  onsrte-short  slack 

1  5»I0«  I  Spray  on  road 


Plants."  This  report  was  prepared  for 
the  UNWMG  by  OTHA,  Inc.,  in  October 
1983.  The  report  notes  that  it  is  possible 
to  specify  limiting  gross  activity  levels 
for  each  disposal  method.  Specifically, 
waste  oils  can  be  disposed  of  via  the  six 
disposal  methods  set  out  in  the 
proposed  amendment. 

IV.  Proposed  Amendment  to  10  CFR 
Part  20 

The  petitioners  request  amendment  of 
10  CFR  Part  20  as  follows: 

1.  Rndesignate  existing  paragraphs  (c) 
and  (d)  and  (e),  respectively;  and  add 
paragraph  (c)  to  §  220.306  to  read  as 
follows: 

(c)  Waste  oil  not  exceeding  the 
following  gross  activity  limits  by  the 
indicated  methods,  provided  that,  the 
total  quantity  of  oil  disposed  of  at  a 
single  location  by  methods  (1),  (2),  (3), 
and  (6)  either  not  exceed  1,000  gallons 
per  year;  or  that  the  sum  of  the  ratios  of 
each  radionuclide  present  to  the 
concentration  of  that  radionuclide  in 
Part  20,  Appendix  E,  not  exceed  the 
value  of  1,000  divided  by  the  number  of 
gallons  disposed  of  per  year  at  that 
location,  i.e.;, 


1,000 


Appendix  E— Concentration  Limits  for 
Waste  Oil  Disposal  Under  the  Provi- 
sions OF  10  CFR  20.306(C)  BY  ELEMENT 
AND  Disposal  Method— Continued 


Nuckde 


volume  of  gallons  disposed  of 
at  location  (gal/yr) 


Appendix  E— Concentration  Limits  for 
Waste  Oil  Disposal  Under  the  Provi- 
sions OF  10  CFR  20.306(c)  BY  Element 
AND  Disposal  Method — Continued 
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Soray  on  road 

6  2x10' 
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21x10' 

Recycle 

6  1x10' 

Burn  oMsiIe-snon  stack 

10x10' 
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1  OxlO" 
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Spray  on  road 
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7  6x10' 

Burn  onsite-tall  stack. 
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7  1.10' 

Recycle 

5  9.10' 

Bum  onsite- short  slack. 
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Spray  on  road 

59x10* 
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4  7.10' 
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3  1.10' 

Burn  o«9ite-short  stack 

3  1.10* 

Bum  onsile-short  stack 

4  9x10' 

Sp-ay  on  road 

19x10* 

Recycle 

2  1.10' 

Burn  onsile-lall  stack. 

2  9x10'-' 

Soidl^-Oury/land•lll 

3  9x10' 

'  Solidty^lurv   landfill 

7  1x10' 

Burn  oUsite-short  stack 

7.1X10-' 

6.J-T  onsite-shoO  stack 

4 1x10" 

Spray  or-  road 

7 1x10' 

1  Bum  onsiie-tail  stack 
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Appendix  E— Concentration  Limits  for 
Waste  Oil  Disposal  Under  the  Provi- 
sions OF  10  CFR  20.306(c)  by  Element 
and  Disposal  Method — Continued 
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The  petitioners  conclude  that  both  the 
Commission  and  the  ACRS  have 
expressed  support  for  the  development 
of  regulatory  cutoff  levels.  The 
Commission,  in  particular,  the 
petitioners  note,  has  invited  petitions  for 
rulemaking  of  particular  waste  streams 
which  might  be  considered  below 
regulatory  concern,  and  has  formulated 
some  criteria  identifying  exposure  levels 
deemed  de  minimis,  and  certainly  below 
regulatory  concern. 

Waste  oil  generated  in  nuclear  power 
plants,  the  petitioners  state,  appears  to 
be  particularly  suitable  for  such 
treatment,  because  current  methods  of 
oisposal  are  unnecessarily  costly, 
inconsistent  with  NRC  policy  favoring 
volume  reduction,  and  represent  an 
inefficient  use  of  NRC,  licensee,  and 
burial  site  resources.  The  petitioners 
conclude  that  the  1  mrem/year  standard 
i.s  a  conservative  value  which  is 
consistent  with  current  NRC  policy. 

Da'ed  a*  Washington,  DC.  this  12th  day  of 
Siipteinber  1984. 

For  the  Nuclear  Regulatory  Conunission. 
Samuel  J.  Chilk. 

Secretory  of  the  Cornmission. 
(FR  Doc  84-:4796  Filed  »-ia-S4  8:45  «m] 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  611 

Organization 

aqency:  Farm  Credit  Administration. 
action:  Proposed  rule  comment  period 
extension. 

summary:  The  Farm  Credit 
Administration  ("FCA"),  by  its  Federal 
Farm  Credit  Board  ("Federal  Board  J. 


published  for  comment  proposed 
amendments  to  its  regulations 
concerning  changes  to  Federal  land 
bank  association  ("FLEA")  and 
production  credit  association  ("PCA") 
charters  in  the  Federal  Register  on  July 
20,  1984  (49  FR  29404).  The  FCA  gives 
notice  that  the  original  comment  period 
is  hereby  extended  to  November  5,  1984. 
because  of  requests  for  additional  time 
to  comment. 

date:  The  period  for  receipt  of  written 
comments  is  extended  from  September 

19,  1984,  to  November  5,  1984. 

ADDRESS:  All  comments  should  be 
submitted  in  writing  to  Donald  E. 
Wilkinson,  Governor,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090.  Copies  of  all 
written  communications  received  will  be 
available  for  inspection  by  interested 
parties  in  the  Office  of  the  Director, 
Congressional  and  Public  Affairs 
Division,  Office  of  Administration,  Farm 
Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Holland.  Office  of  Examination  and 
Supervision,  (703)  883-4033 

or 

Kenneth  L.  Peoples.  Office  of  t.he 
General  Counsel,  (703)  883-4024 

SUPPLEMENTARY  INFORMATION:  On  July 

20.  1984,  the  FCA  published  in  the 
Federal  Register  proposed  revisions  to 
its  regulations  concerning  the 
procedures  for  amending  FLEA  and  PCA 
charters,  including  those  related  to 
mergers  and  consolidations  of  like 
associations.  Since  that  time  the  FCA 
has  received  several  comments 
requesting  additional  time  to  respond  to 
the  proposed  rules  due  to  their 
complexity,  particularly  the  financial 
disclosure  required  to  be  made  to 
stockholders 

The  FCA  does  not  believe  the 
financial  disclosure  requirements  for 
merger  or  consolidations  to  be 
unfamiliar  to  Farm  Credit  System 
institutions  or  to  be  more  complex  than 
financial  reporting  required  by  other 
regulatory  agencies  in  similar 
circumstances  However,  because  FCA 
has  previously  issued  financial 
disclosure  guidelines  to  address  many  of 
these  concerns,  the  FCA  believes  the 
delay  in  the  rulemaking  process  is 
outweighed  by  the  potential  for  more 
constructive  comments.  Accordingly,  the 
FCA  decided  to  extend  the  comment 
period  until  November  5,  1984.  During 
the  extended  comment  period  the  FCA 
will  continue  to  review  proposed 


mergers  consistent  with  the  related 
guidelines  issued  on  February  24, 1984. 
KwuMth  ].  Aubargar, 

Acting  Governor. 

IFH  Doc  M^24«se  FUwl  B-IS-M  8:45  smj 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Tradt  Admini«tratton 
15  CFR  Parts  373  and  37« 
[Docket  No.  40110-4107] 

Antendmanta  of  tha  Distribution 
Ucanaa  Procadura 

Correction 

In  FR  Doc.  84-24128  beginning  on  page 
35790  in  the  issue  of  Wednesday, 
Septemeber  12,  1984,  make  the  following 
corrections: 

1.  On  page  35794,  second  column,  the 
fourth  line  from  the  bottom  should  read 
"and  (d)(3)(iv)  are  revised;  and  ". 

2.  On  the  same  page,  third  column,  in 
the  fifth  line  from  the  bottom,  the 
parenthetical  expression  should  read 

'(end-users)". 

3.  On  page  35797,  third  column,  in  the 
second  line  of  the  paragraph  for 
commodity  1733A,  insert  a  comma  after 
the  word  "materials". 

4.  On  the  same  page  and  in  the  same 
column,  in  the  fourth  line  of  the 
paragraph  for  the  comjnodity  4755B, 
"10-  »'  should  read  "10"''. 

BtLUNQ  cooc  ISOS-OI-M 


DEPARTMENT  OF  ENERGY 

Fedaral  Enargy  Ragulatory 
Commission 

18  CFR  Part  271 

IDoc»t«t  No.  RII7»-76-233;  (W**t  V»fn»nJ»- 
5)1 

AOENCV:  Federal  Energy  Regulatory 
Commission,  DOE, 

ACnow:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  ia  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978,  15  U.S.C.  3301-3432 
(1982),  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
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271.703  (1963)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendations  of  the  State  of  West 
Virginia  Office  of  Oil  and  Gas  that  the 
"Maxton"  xone,  "Little  Lime"  zone, 
"Blue  Monday"  zone,  "Big  Lime"  zone, 
"Keener"  zone,  "Big  Injun"  zone,  and 
"Squaw"  zone  be  designated  as  light 
formations  under  5  271  703(d). 
OATl:  Comments  on  the  proposed  rule 
are  due  on  October  29, 1984. 
PUBLIC  HEARllM:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
October  1, 1984. 

AOOIICSS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street, 
N.E.,  Washington,  DC.  20426. 
POn  FURTNCR  IMFOMMATION  CONTACT: 
Leslie  Lawner,  (202)  357-8511,  or  Walter 
W.  Lawson,  (202)  357-8556. 

Notice  of  Proposed  Rulemaking  by 
Director ,  OPPR 

In  the  matter  of  High-Cost  Gas  Produced 
from  Tight  Formations;  Docket  No.  RM79-76- 
233,  (West  Virginia— 5). 

Issued:  September  14, 1984. 

I.  Background 

On  July  24, 1984,  the  State  of  West 
Virginia  Office  of  Oil  and  Gas  [West 
Virginia)  submitted  to  the  Commission  a 
recommendation,  in  accordance  with 
S  271.703  of  the  Commission's 
regulations  (18  CFR  271.703  (1983)),  that 
the  "Maxton"zone,  "Little  Lime"  zone, 
and  "Blue  Monday"  zone  of  the  Mauch 
Chunk  Group,  the  "Big  Lime"  zone  and 
"Keener"  zone  of  the  Greenbrier  Group, 
and  the  "Big  Injun"  zone  and  "Squaw" 
zone  of  the  Pocono  Group  in  central 
West  Virginia,  be  designated  as  tight 
formations.  This  Notice  of  Proposed 
Rulemaking  is  hereby  issued  under 
§271.703(c)(4)  to  determine  whether 
West  Virginia's  recommendation  that 
the  "Maxton"  zone,  "Little  Lime"  zone. 
"Blue  Monday"  zone.  "Big  Lime"  zone. 
"Keener"  zone.  "Big  Injun"  zone,  and 
"Squaw"  zone  be  designated  as  tight 
formations  should  be  adopted.  West 
Virginia's  recommendation  and 
supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

II.  Description  of  Recommendation 

West  Virginia  recommends  that  the 
"Maxton"  zone,  "Little  Lime  "  zone,  and 
"Blue  Monday"  zone  of  the  Mauch 
Chunk  Group,  the  "Big  Lime  "  zone  and 


"Keener"  zone  of  the  Greenbrier  Group, 
and  the  '"Big  Injun"  rone  and  "Squaw" 
zone  of  the  Pocono  Group,  all  of 
Mississippian  age  and  located  in  certain 
areas  of  Braxton  and  Clay  Counties, 
West  Virginia,  be  designated  as  tight 
formations.  The  total  area  covered  by 
this  reconunendation  is  approximately 
867  square  miles.  (A  more  detailed 
description  of  the  recommended  area 
and  the  excluded  areas  is  contained  in 
the  recommendation  on  file  with  the 
Commission.) 

The  ""Maxton  "  zone  refers  to  a  number 
of  different  productive  sandstones 
within  the  Mauch  Chunk  Group  of  late 
Missi.ssippian  age.  The  "Maxton"  zone 
lies  immediately  below  the  "Salt  Sands" 
zone  of  the  Pottsville  Group  of 
Pennsylvanian  age.  The  sands  of  the 
"Maxton"  zone  are  white  to  gray,  fine- 
grained, and  range  in  thickness  from 
approximately  20  to  130  feet.  The 
average  depth  to  the  fop  of  the 
"Maxton"  zone  is  approximately  1.550 
feet. 

The  "Little  Lime"  zone  lies 
immediately  below  the  "Maxton  "  zone 
within  the  Mauch  Chunk  Group.  The 
"Little  Lime  "  rone  is  dark  gray  to  dark 
brown,  fossiliferous.  with  interbeds  of 
micaceous  silLstone  or  shale,  and  ranges 
in  thickness  from  15  to  35  feet.  The 
average  depth  to  the  top  of  the  "Little 
Lime"  zone  is  approximately  1,650  feet. 

The  "Blue  Monday"  zone  lies 
immediately  below  the  "Little  Lime" 
zone  and  is  the  basal  sandstone  of  the 
Mauch  Chunk  Group  The  sand  of  the 
"Blue  Monday  "  zone  is  light  gray  to     • 
yellow,  fine-grained,  calcereous,  and 
may  thicken  to  as  much  as  45  feet,  with 
an  average  thickness  ranging  from  20  to 
25  feet.  The  average  depth  to  the  top  of 
the  "Blue  Monday"  zone  is 
approximately  1,685  feet. 

The  'Big  Lime"  zone  lies  immediately 
below  the  "Blue  Monday"  zone  and  is 
the  uppermost  driller's  pay  of  the 
Greenbrier  Group.  The  "Big  Lime"  zone 
is  pinkish  gray  to  pale  brown, 
fossiliferous,  locally  sandy  to  dolomitic, 
and  ranges  in  thickness  from  80  to  220 
feet.  The  average  depth  to  the  top  of  the 
"Big  Lime"  zone  is  approximately  1,735 
feet. 

The  "Keener"  zone  lies  immediately 
below  the  "Big  Lime"  zone  and  is  also 
included  in  the  Greenbrier  Group.  The 
sand  of  the  "Keener"  zone  is  light  gray, 
very  fine-grained,  argillaceous, 
calcereous,  and  ranges  in  thickness  from 
zero  to  approximately  20  feet.  The 
average  depth  to  the  fop  of  the  of  the 
"Keener"  zone  is  approximately  1,845 
feet. 

The  "Big  Injun"  zone  lies  immediately 
below  the  ""Keener"  zone  and  is  the 
uppermost  driller's  pay  of  the  Pocono 


Group.  The  sand  of  the  "Big  Injun"  zone 
is  light  to  medium  gray,  very  fine-to-fine- 
grained, argillaceous,  glauconitic, 
calcereous,  locally  dolomitic  with 
interbeds  of  micaceous  shale  and 
siltstone,  and  ranges  in  thickness  from 
30  to  60  feet.  The  average  depth  to  the 
top  of  the  "'Big  Injun"  zone  is 
approximately  1,865  feet. 

The  "Squaw"  zone  lies  immediately 
below  the  "Big  Injun"  zone  of  the 
Pocono  Group.  The  sand  of  the  "Squaw" 
zone  is  white  to  tan,  coarse-grained,  a 
delta  channel  deposit,  and  ranges  in 
thickness  from  zero  to  approximately  40 
feet.  The  average  depth  to  the  top  of  the 
"Squaw"  zone  is  approximately  2,025 
feet. 

III.  Discussion  of  Recommendation 

West  Virginia  claims  in  its  submission 
that  evidence  gathered  and  presented  in 
support  of  this  recommendation 
demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B):  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

West  Virginia  further  asserts  that 
existing  state  law  and  established 
casing  procedures  assure  protection  of 
all  fresh  water  zones. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97  (Reg. 
Preambles  1977-1981],  FERC  Stats,  and 
Regs.  I  30,180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
West  Virginia  that  the  "Maxton"  zone, 

"Little  Lime"  zone,  ""Blue  Monday"  zone. 

Big  Lime"  zone.  "Keener"  zone,  "Big 
In)un"  zone,  and  "Squaw"  zone,  as 
described  and  delineated  in  West 
Virginia's  recommendation  filed  with 
the  Commission,  be  designated  as  tight 
formations  under  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  St.-eet,  N.E.,  Washington,  D.C. 
20426,  on  or  before  October  29, 1984. 
Each  person  submitting  a  comment 
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should  indicate  thai  the  comment  is 
being  submitted  in  Docket  No.  RM70- 
7&-233  (West  Vii^ia-^).  and  should 
give  reasons  including  supporting  data 
for  any  recommendation.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copies  should  be  filed  with 
the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  ICKX). 
825  North  Capitol  Street,  N,E., 
Washington,  D.C.,  during  business 
hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  October  1, 
1984, 

List  of  Subjecte  in  Ifl  CFR  Part  271 

.Natural  gas.  Incentive  price.  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271.  Subchapter  H,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  West  Virginia's 
recommendation. 
Kenneth  A.  Williams. 
Director.  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271— [AMENDED] 

Section  271.703  is  amended  as  follows: 
1  The  authority  citation  for  Part  271 

reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101  elseq.: 
Natural  Gas  Policy  Act  of  197a  15  U.SC. 
3301-3432;  Administrative  Procednre  Act  5 
U.S.C.  553. 

2.  Section  Z71.703  is  amended  by 
adding  paragraph  (d)(2051  to  read  as 
follows: 

§  271.703    Tight  formation*. 

•  •  •  «  * 

[d]  Designated  tight  formations-  '   *   * 
*         •         •         *         * 

(205}  The  "Maxton".  zone.  "Utile 
Lime" zone,  and  "Blue  Monday" zone  of 
the  Mauch  Chunk  Group,  the  "Big  Lime" 
zone  and  "Keener"  zone  of  the 
Greenbrier  Group,  and  the  "Big  Injun" 
zone  and  "Squaw"  zone  of  the  Pocono 
Croup  in  Portions  of  Braxton  and  Clay 


Counties,  West  Virginia.  RM79-7e-233 
(West  Vii<ginia — 5). 

(i)  "Maxton"  zone  of  the  Mauch 
Chunk  Group. 

(A)  Delineation  of  formation.  The 
Maxton"  zone  underUes  the  "Salt 

Sands"  zone  of  the  Pottsville  Group  of 
Pennsylvanian  age  and  overlies  the 
"Little  Lime"  zone  of  the  Mauch  Chunk 
Group  of  Missrssippian  age. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Maxton"  zone  is 
approximately  1.550  feet. 

(ii)  "Little  Lime"  zone  of  the  Mauch 
Chunk  Group. 

(A)  Delineation  of  formation.  The 
"Little  Lime"  zone  underlies  the 
"Maxton"  zone  and  overlies  the  "Blue 
Monday  "  zone  of  the  Mauch  Chunk 
Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Little  Lime"  zone  is 
approximately  1,650  feet. 

(iiij  "Blue  Monday"  zone  of  the 
Mauch  Chunk  Group. 

(A)  Delineation  of  formation.  The 
"Blue  Monday"  zone  underlies  the 
"Little  Lime"  zone  and  overlie*  the  "Big 
Lime"  zone  of  the  Greenbrier  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Blue  Monday"  zone  is 
approximately  1,685  feet. 

(iv)  "Big  Lime  "  zone  of  the  Greenbrier 
Group. 

(A)  Delineation  of  formation.  The  "Big 
Lime"  zone  underlies  the  "Blue 
Monday"  zone  and  overlies  the 

"Keener"  zone  of  the  Greenbrier  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Big  Lime"  zone  is 
approximately  1.735  feet. 

(v)   'Keener'  zone  of  the  Greenbrier 
Group. 

(A)  Delineation  of  formation.  The 
"Keener"'  zone  underlies  the  "Big  Lime'" 
zone  and  overlies  the  "Big  Injun"  zone 
of  the  Pocono  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Keener"'  zone  is 
approximately  1,845  feet. 

(vi)  "Big  Injun  "zone  of  the  Pocono 
Group. 

(A)  Delineation  of  formation.  The  ""Big 
Injun"  zone  underlies  the  "Keener"  zone 
and  overlies  the  "Squaw"'  zone  of  the 
Pocono  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Big  Injun"  zone  is 
approximately  1,865  feet. 

(viij  "Squaw"  zone  of  the  Pocono 
Group. 

(A)  Delineation  of  formation.  The 
""Squaw"  zone  underlies  the  "Big  Injun"" 
zone  and  overlies  the  "Weir"  zone  of  the 
Pocono  Group. 


(B)  Depth.  "Hie  average  depth  to  the 
top  of  the  "Squaw"  zone  is 
approximately  2.025  feeL 

[FR  Dk  M-a47g7  FiU  »-l»-M  M6  mm\ 


DEPARTMENT  OF  TRAMSPORTATKM 

Federal  Highnwy  Adwinielflfaw. 

23  CFR  Part  M7 

[  FHWA  Docket  No.  •4-1S] 

PubNc  Lands  Highways 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnoir  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  requests 
comments  on  proposed  revisions  to  its 
regulation  on  Public  Lands  Highways. 
Public  Lands  Highways  are  Federal-aid 
highways  which  are  bounded  on  both 
sides  by  unappropriated  or  unresenred 
pubhc  lands,  nontaxable  Indian  lands  or 
other  Federal  resCTvations.  The 
regulation  specifies  procedures  for 
allocation  of  funds  and  project 
administration  and  provides  guidance 
on  eligibility  of  work.  The  proposed 
revisions  are  intraided  to  bring  the 
existing  regulahon  up  to  date 
considering  recent  legislative  and 
administrative  changes  in  the  program. 

DATE:  Comments  must  be  received  by 
Orfober  19.  1984, 

ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  84-15,  Federal  Highway 
Administration,  Room  4205.  HCC-10.  400 
7th  Street  SW..  Washington.  DC.  2059a 
All  comments  received  will  be  available 
for  examinatic:i  at  the  above  address 
between  7:45  a.m.  and  4:15  p.m  ET, 
Monday  through  Friday.  TTiose  desinng 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  A.  Carney,  Railroads.  Utilities 
and  Programs  Branch,  Office  of 
Engineering,  (202]  426-0450,  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel,  (202)  426-0762,  Federal 
Highway  Administration,  400  7th  Street 
SW..  Washington,  D.C.  20590.  OfTice 
hours  are  from  7:45  a.m.  to  4:15  p.m.  ET. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

policies,  procedures  and  requirements 
for  administering  the  Public  Lands 
Highways  program  are  set  forth  in  23 
CFR  Part  667.  In  carrying  out  the 
requirements  of  section  126(a)  of  Pub.  L 
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97-424.  96  Stat.  2113.  to  provide  funds  to 
pay  for  the  cost  of  construction  and 
improvement  of  Public  Lands  Highways, 
the  Secretary  of  Transportation  is 
authorized  by  23  U.S.C.  315  to  prescribe 
and  promulgate  rules  and  regulations. 
This  authority  is  delegated  to  the 
Federal  Highway  Administrator  by  49 
CFR  1.48.  The  regulation,  23  CFR  Part 
667,  establishes  the  authority  and 
responsibility  of  the  Federal  Highway 
Administrator  to  allocate  funds  on  the 
basis  of  need  as  determined  upon 
application  of  the  State  highway  agency 
(SHA).  It  is  necessary  to  have  candidate 
projects  sufficiently  outlined  in  writing 
to  permit  comparison  and  selection. 

Periodically  FHWA  solicits  candidate 
projects  for  Public  Lands  Highways 
funding.  Upon  submission  of  candidates 
by  the  SHA's,  FHWA  makes  selections 
based  on  need  and  other  criteria 
according  to  the  information  provided. 
The  Public  Lands  Highways  program  is 
part  of  the  Federal  Lands  Highways 
program  which  provides  for  a 
coordinated  effort  for  construction  of 
forest  highways,  public  lands  highways, 
park  roads,  parkways  and  Indian 
reservation  roads.  Maintenance 
provisions  of  legislation  have  been 
deleted  and  although  rehabilitation  type 
activities  may  be  funded,  maintenance, 
per  se,  is  no  longer  eligible.  The  Public 
Lands  Highways  part  of  the  Federal 
Lands  Highways  program  provides 
funds  only  for  roads  on  a  Federal-aid 
system  which  are  bounded  on  both  sides 
by  Federal  lands.  The  FHWA  allocates 
Public  Lands  Highways  funds  to  the 
States,  on  the  basis  of  need  in  such 
States  as  determined  by  FHWA  upon 
application  of  the  SHA.  Preference  is 
given  to  those  projects  which 
significantly  benefit  or  improve  Federal 
land  and  resource  management 
activities.  Since  candidate  projects  are 
on  Federal-aid  systems,  appropriate 
classes  of  regular  Federal-aid  funds  as 
well  as  other  classes  of  Federal  Lands 
funds  are  available  which  permits 
greater  flexibility  in  the  development  of 
viable  improvements. 

Summary  of  Revisions 

The  proposed  revisions  are  intended 
to  bring  the  existing  regulations  up  to 
date  considering  recent  legislative  and 
administrative  changes  in  the  program. 
Specifically,  the  proposed  changes 
include  (1)  recent  legislative  provisions 
in  the  1982  Surface  Transportation 
Assistance  Act  {Pub.  L  97-424,  96  Stat. 
2113]  for  giving  preference  to  projects 
which  significantly  benefit  or  improve 
Federal  land  and  resource  management 


activities,  and  removing  maintenance  as 
an  eligible  category  of  work,  (2)  deletion 
of  the  consideration  previously  given  to 
the  needs  of  FHWA  direct  Federal 
forces  to  perform  work,  (3)  internal 
FHWA  administrative  changes  to 
centrally  allot  funds  to  the  Associate 
Administrator  for  Engineering  and 
Operations  to  simplify  the  allocation 
procedure,  (4)  clarification  of  the 
wording  of  several  sections  to  assure 
candidate  projects  are  within  Federal 
lands,  on  a  public  road  and  on  the 
Federal-aid  system,  and  (5)  clarification 
of  the  criteria  on  which  the  review  of 
candidate  projects  are  based  to 
accurately  refiect  the  priority  of  factors 
considered.! 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
revisions  proposed  in  this  document  are 
primarily  technical  in  nature,  provide 
language  clarifications,  and  provide  a 
more  current  delineation  of  legislative 
mandates.  The  revisions  will  impose  no 
additional  burdens  on  the  States  or  local 
agencies  and  could  reduce 
implementation  burdens  by  providing  a 
more  current  and  simplified  regulation. 
For  these  reasons,  the  anticipated 
economic  impact,  if  any,  will  be 
minimal.  Therefore,  a  full  regulatory 
evaluation  is  not  required.  For  the  same 
reasons  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act  [Pub.  L.  96- 
354],  the  FffWA  hereby  certifies  that 
this  action,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  the  revisions  being  proposed  are 
primarily  procedural  in  nature,  it  has 
been  determined  that  a  30-day  comment 
period  provides  adequate  time  for  the 
public  to  respond. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  202(c), 
204,  and  315;  49  CFR  1.48(b);  the  FHWA 
proposes  to  revise  Part  667  of  title  23, 
Code  of  Federal  Regulations,  to  read  as 
set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  Highway  Research, 
Planning,  and  Construction.  The 
regulations  implementing  Executive 
order  12372  regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 


List  of  Subjects  in  23  CFR  Part  667 

Grant  programs — transportation, 
Highways  and  roads.  Public  lands. 

Issued  on:  September  11, 1984. 

R.  A.  Barahart. 

Federal  Highway  Administrator,  FederaJ 
High  way  A  dministratian. 

It  is  proposed  to  revise  Part  667  to 
read  as  follows; 

PART  667— PUBLIC  LANDS 
HIGHWAYS 

Sec 

667.1     Purpose. 

667.3     Allocation  of  funds. 

667.5    Project  procedures. 

667.7     Eligibility. 

Authority:  23  U.S.C.  202(c),  204  and  315; 
and  49  CFR  1.48(b). 

§667.1     Purpose. 

The  purpose  of  this  regulation  is  to 
outline  procedures  to  be  followed  in 
administering  Public  Lands  Highways 
funds. 

§  667.3    Allocation  of  funds. 

(a)  Funds  authorized  for  Public  Lands 
Highways  shall  be  allocated  among  the 
States  on  the  basis  of  need  as 
determined  by  the  Federal  Highway 
Administrator  upon  application  of  the 
State  highway  agency  (SHA).  Preference 
will  be  given  to  those  projects  which 
significantly  benefit  or  improve  Federal 
land  and  resource  management. 

(b)  Periodically  a  call  will  be  issued 
by  the  Federal  Highway  Administration 
(FHWA)  to  the  respective  SHA's  for 
candidate  projects. 

(c)  All  candidate  projects  submitted  in 
response  to  the  above  call  will  be 
reviewed  by  FHWA  Washington 
Headquarters  and  a  priority  of  need 
determined  on  the  basis  of  supporting 
information  submitted  with  the 
application  dealing  with  the  following 
considerations: 

(1)  Relationship  to  Federal  land  and 
resource  management  plans  and 
activities  including  traffic  carrying 
capacity  and  other  effects  on  land  use 
and  resource  development, 

(2)  Current  status  and  adequacy  of  the 
present  road  with  regard  to  capacity  and 
safety, 

(3)  Relationship  of  proposed 
improvement  to  the  adequate 
development  of  a  complete  highway 
section,  and 

(4)  Schedule  for  physical  construction: 
particularly,  how  soon  physical 
construction  will  begin. 
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(d)  After  reviewing  the  applications 
based  on  the  above  criteria,  the  FHWA 
will  also  give  some  consideration  to  the 
equitable  distribution  to  States  of 
available  funds. 

§  667.5    Project  procvduTM. 

(a)  Except  as  noted  herein,  work  is  lo 
be  administered  by  the  SHA  in 
accordance  with  Federal-aid  procedures 
applicable  to  Federal-aid  primar>' 
projects  or  by  FHWA  in  accordance 
vk'ith  procedures  applicable  to  forest 
highway  projects.  The  method  chosen 
will  be  determined  by  agreement 
between  the  SHA  and  the  FHWA 
Division  Administrator. 

(b)  The  Administrator's  approval  of  a 
specific  project  constitutes  program 
approval,  there  is  no  need  for 
subsequent  inclusion  in  the  statewide 
program  of  projects.  Funds  will  be 
centrally  allotted  to  the  Associate 
Administrator  for  Engineering  and 
Operations  who  will  advise  the 
appropriate  Regional  Administrator  of 
the  amount  allocated  for  the  approved 
project  and  that  obligations  may  be 
processed  against  the  central  allotment 
up  to  the  amount  allocated  for  that 
project 

(c)  Upon  receipt  of  advice  of  project 
approval,  the  project  should  be 
advanced  expeditiously.  Projects  may 
be  constructed  through  contracts 
awarded  by  competitive  bidding  unless 
the  FHWA  Division  Administrator  (or 
Division  Engineer)  finds  that  another 
method  is  in  the  public  interest  for  a 
particular  project. 

(d)  The  amount  of  Public  Lands 
Highways  funds  available  for  the 
construction  of  a  specific  project  is 
hmited  to  the  amount  of  funds  allotted 
for  that  project.  No  fund  transfers  or 
changes  to  project  termini  or  description 
as  approved  by  the  Administrator  will 
be  permitted  without  prior  approval 
from  Washington  Headquarters. 

§  667.7     Eliaifaility. 

(a)  Funds  authorized  for  public  Lands 
Highways  a.'-e  available  for  pubhc  roads 
on  the  Federal-aid  system  which  are 
entirely  within  Federal  lands.  (1)  Funds 
may  be  used  for  contruction.  including 
prehminary  engineering  but  excluding 
rights-of-way- 

(2)  Funds  may  also  be  vised  for 
construction  of  adjacent  vehicular 
parking  areas,  scenic  easements,  and 
sanitary,  water  and  fire  control 
facilities. 

|FR  Doc  e4-M7se  fie6  t-U-M.  &46  mm\ 
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DEPARTIKIENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  1 
[LR- 124-78] 

Distributions  in  Redemption  of  Stodt 
To  Pey  Deem  Taxes;  Proposed 
Ri 


Correction 

In  FR  Doc  84-22324  begiiming  on  page 
33277  in  the««8ue  of  Wednesday.  August 
22.  1984,  make  the  following  corrections. 

1  On  page  33277,  second  column, 
eighth  line,  "December  3. 1976"  should 
have  read    December  31, 1976". 

2.  On  the  same  page,  third  column, 
third  complete  paragraph,  third  line. 
"section  303(aK2)(A)"  should  have  read 
"section  303(b)(2)(A)". 

3.  In  the  same  column,  fifth  complete 
paragraph,  third  line  from  the  bottom, 
"is"  should  have  read  "in". 

1 1  J«3-1    [CoTTwrted] 

4.  On  page  33279.  in  §  1.303-l(a)(5), 

first  column,  tenth  line  from  the  bottom. 
"of  should  have  read  "or". 

5.  On  page  33280,  in  §  1.303-1  (d)(4). 
Example  (1).  ninth  line,  "has"  should 
read  "had" 
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DEPARTMENT  OF  LABOR 

Oecupetkmel  Safety  and  Heettti 
Administrstlon 

29  CFR  Part  1910 
[Docket  No.  H-200] 

Occupational  Exposure  to  Ethylene 
Oxide 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
ACnOM:  Request  for  comments. 

summary:  On  June  22.  1984.  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  standard  for  ethylene  oxide  (EtO) 
that  established  a  permissible  exposure 
limit  of  1  part  EtO  per  million  parts  of 
air  determined  as  an  &-hour  time — 
weighted  average  (TWA)  concentration 
(49  FR  25734).  The  standard  also 
includes  provisions  for  methods  of 
exposure  control,  personal  protective 
equipment  measurement  of  employee 
exposure,  training,  signs  and  labels, 
medical  surveillance,  regulated  areas. 
emergencies  and  recordkeeping.  The 
basis  for  this  action  was  a 
determination  by  OSHA,  based  on 
human  and  animal  data,  that  exposure 


to  EtO  presents  a  carcinogenic, 
mutagenic,  genotoxic.  reproductive, 
neurologic,  and  sensitization  haiard  to 
workers. 

During  the  rulemaking  proceedings 
that  led  to  the  establishment  of  tbe  1 
ppm  TWA,  the  issue  of  whether  there 
was  a  need  for  a  sbort-term  exposure 
limit  (STEL)  for  worker  protection  from 
EtO  was  raised.  OSHA  reserved 
decision  on  the  adoption  of  a  STEL  at 
the  conclusion  of  the  rulemaking  ia 
order  to  permit  peer  review  of  QSHA's 
preluninary  decision  and  to  review  more 
fully  the  arguments  and  pertinent  data 
regarding  the  STEL  issue.  To  date,  the 
comments  of  about  half  of  the  peer 
reviewers  on  the  data  in  the  record 
pertaining  to  the  STEL  have  been 
received.  This  notice  solic.ts  public 
comment  both  on  the  reviewers' 
analyses  of  the  available  data  and  on 
the  issue  of  whether  OSHA  sfaoaid 
adopt  a  STEL. 

DATE:  Comments  in  response  to  this 
notice  must  be  submitted  by  November 
5,1984. 

AOOMESS:  Comments  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Occupabonai  Safety  and  Health 
Admtnistratioo.  Docket  H-2Ga  Room  S- 
6212,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington. 
D.C.  20210. 

FOR  FURTHER  nVORMATION  COWTACT 

Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Office  of 
Public  Affairs,  Room  N  3641,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  D.C.  20210. 
Telephone  (202)  523-8148. 

SUPPLEMENTARY  IMFORMATtON: 

I.  Events  Le«<fing  to  this  Action 

On  January  26, 1982,  OSHA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (47  FR  3566)  announcing  lU 
intention  to  corxiuct  a  reevaiuation  of  its 
existing  EtO  standard  of  50  ppm  as  a 
TWA.  In  addition  to  a  request  for  public 
comment  on  the  adequacy  of  SO  ppm  as 
a  TWA,  comment  was  also  soiiated  on 
the  question  of  the  necessity  of  a  STEL 
as  follows: 

Is  a  short-term  or  ceiling  hmil  for  EtO 
exposures  necessary  and  why.  and  wtiai 
would  be  the  technological  and  ecooomic 
feasibility  of  complying  wiih  thai  Uaut? 

On  April  21,  1983,  OSHA  published  a 
Notice  of  Proposed  Rulemaking  for  EtO 
that  proposed  to  reduce  the  permissible 
8-hour  TWA  for  EtO  from  50  ppm  to  1 
ppm  (48  FR  17284).  Although  a  specific 
STEL  for  ETO  was  not  proposed,  public 
comment  on  that  issue  was  solicited  by 
the  following  questions: 
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Is  a  shoil-tenn  or  ceiling  exposure  limit  for 
EtO  exposure  necessary  for  the  PEL  or  action 
level  in  view  of  recent  information  regarding 
increased  spontaneous  abortions  and 
chromosome  changes  in  workers  exposed  to 
EtO?  What  monitoring  methods  and  control 
technology  are  available  to  meet  such  a 
short-term  limit  and  what  would  be  the 
economic  burdens,  if  any.  of  such  a  limit? 

and. 

What  are  the  most  suitable  methods  for 
determining  compliance  with  EtO  permissible 
exposure  limits  (PEL's)  of  0.5  and  1  ppm  as  8- 
hour  time-weighted  averages  and  for  ceilings 
ranging  from  5  to  50  ppm  for  30  minutes  or 
less?  What  are  the  problems  associated  with 
such  monitoring  methods?  Do  they  require 
special  training  or  experience?  Are  there 
serious  limitations  as  to  the  accuracy  or 
precision  of  the  available  sampling 
techniques? 

Numerous  comments  and  other  data 
were  received  by  OSHA  in  response  to 
the  STEL  qustions  set  forth  in  the  ANPR 
and  NPR  (Ex.  168).  Analysis  of  these 
data  resulted  in  OSHA  including  a  STEL 
provision,  with  an  accompanying 
rationale,  in  a  draft  version  of  the  final 
standard  dated  June  14. 1984  (Ex.  167B). 
However,  the  final  EtO  rule  published 
on  June  22. 1984  (49  FR  25734)  reserved 
decision  on  the  question  of  whether  the 
standard  should  contain  a  STEL  (Ex. 
167A). 

Upon  its  review  of  comments 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
Executive  Order  12291  (Ex.  162).  OSHA 
determined  that  certain  issues  relating 
to  a  STEL  were  important  and  merited 
further  consideration.  In  particular, 
questions  concerning  the  following 
issues  merit  more  deliberate  review: 
— Quantification  of  the  risk  avoided  by 

issuance  of  the  STEL,  in  light  of  the 

requirement  of  the  new  standard  to 

meet  a  1  ppm  PEL; 
— The  need  for  a  STEL  given  current 

exposures  and  the  1  ppm  PEL  of  the 

new  standard; 
— ^The  appropriateness  of  relying  on 

studies  by  Hemminki,  Yager,  and 

Johnson  &  Johnson  as  partial  support 

for  the  issuance  of  a  STEL. 
— A  decision  by  ACGIH  not  to 

recommend  a  STEL  for  EtO;  and 
— The  economic  and  technical 

feasibility  of  a  STEL  without  the  use 

of  respirators. 

To  develop  the  fullest  possible 
administrative  record,  both  OSHA's 
draft  final  standard  (Ex.  167B)  and 
OMB's  comments  (Ex.  162]  as  well  as  all 
other  exhibits  in  the  docket  relating  to 
the  STEL  (compiled  as  Ex.  168),  have 
been  submitted  to  a  number  of 
scientifically  qualified  peer  reviewers 
for  comment,  analysis,  and  criticism. 
The  peer  reviewers  have  filed 


statements  that  have  been  placed  in  the 
public  docket. 

Public  comments  on  the  statements 
filed  by  the  peer  reviewers  and  on  the 
issues  raised  by  OMB  on  the  June  14, 
1984  draft  standard  are  solicited  by  this 
notice.  After  reviewing  the  comments 
submitted,  OSHA  will  publish  a 
reasoned  decision  on  the  STEL  and 
related  issues  in  the  Federal  Register. 

OSHA  notes  that  the  June  22, 1984 
final  standard  does  not  require 
installation  of  engineering  controls  to 
meet  the  TWA  until  one  year  from  the 
August  21. 1984  effective  date  of  the 
standard.  A  decision  on  these  STEL 
issues  will  be  made  in  advance  of  that 
compliance  deadline. 

As  stated  in  the  June  22  final  rule  for 
EtO,  OSHA  anticipated  the  possibility 
that  the  peer  review  and  public 
comment  might  result  in  adoption  of  a 
STEL.  OSHA  noted  that  if  that  were  to 
occur,  the  deadline  for  compliance  with 
the  STEL  would  be  the  same  as  for 
compliance  with  the  TWA — namely  one 
year  from  the  August  21, 1984  effective 
date  of  the  standard.  Comments  on  the 
feasibility  of  this  schedule  are  also 
invited. 

n.  Identification  of  Peer  Reviewers 

OSHA  requested  peer  review  of  the 
STEL  data  by  23  individuals  and 
organizations.  As  noted  above,  these 
reviewers  were  provided  with  OSHA's 
June  14, 1984.  draft  final  standard  (Ex. 
167B).  OMB's  comments  (Ex.  162),  and 
all  other  data  in  EtO  Docket  H-200 
pertaining  to  the  STEL  issue  (Ex.  168). 
Reviewers  were  asked  to  provide 
comment  on  those  aspects  of  the  STEL 
issue  that  were  within  their  area  of 
expertise  (toxicology,  epidemiology, 
industrial  hygiene,  etc.).  OSHA 
contacted  the  following  peer  reviewers 
(A  number  in  parenthesis  in  the  list 
below  refiects  OSHA's  receipt  of  the 
person's  review  and  the  exhibit  number 
of  that  review  in  Docket  H-200.  Reviews 
received  subsequent  to  publication  of 
this  notice  will  be  entered  into  the 
docket  upon  receipt.): 

Elliot  Harris,  Ph.D..  Deputy  Director,  National 

Institute  for  Occupational  Safety  and 

Health  [Ex.  181) 
Ralph  Allen.  President.  American  Academy 

of  Industrial  Hygiene  (Ex.  175) 
Vem  Carter.  Ph.D.,  College  of  Veterinary 

Medicine.  Ohio  State  University  (Ex.  178) 
William  Kelly,  Executive  Director.  American 

Conference  of  Governmental  Industrial 

Hygienists 
Dr.  Donald  Hoops,  Executive  Director, 

American  Academy  of  Occupational 

Medicine 
Dr.  L.B.  Russell,  President,  Environmental 

Mutagen  Society 


Matilda  Babbitz,  Executive  Director, 

American  Association  of  Occupational 

Health  Nurses  (Ex.  180] 
Dr.  Fred  Oehme,  President,  Society  of 

Toxicology 
Dr.  John  Crum.  Executive  Director,  American 

Chemical  Society  (Ex.  170) 
Richard  Adamson,  Ph.D.,  National  Cancer 

Institute  (Ex.  172) 
David  P.  Rail,  M.D.,  Ph.D.,  National  Institute 

of  Environmental  Health  Sciences  (Ex.  171) 

The  following  12  members  of  the 
Department  of  Labor's  National 
Advisory  Committee  on  Occupational 
Safety  and  Health  were  also  requested 
to  review  and  submit  comments  on  the 
STEL  issue: 

Frank  R.  Bamako,  Chairman  of  the  Board. 

National  Safety  Council  (Ex.  174) 
Joyce  C  Heam.  Representative,  South 

Carolina  Legislature 
Sidney  Shindell,  M.D.,  Chairman.  Department 

of  Preventive  Medicine,  The  Medical 

College  of  Wisconsin  (Ex.  176) 
Robert  B.  Taylor,  Director,  Division  of 

Occupational  Safety  and  Health, 

Tennessee  Department  of  Labor 
Tom  Baker,  President,  Baker  Electric 

Company 
Brace  W.  Karrh,  M.D..  General  Director, 

Medical,  Safety  and  Fire  Protection,  E.I. 

DuPont  DeNemours  and  Co.,  Inc.  (Ex.  173) 
John  J.  Donlon,  Business  Manager,  Colorado 

Building  and  Construction  Trades  Council 
R.V.  Durham,  Director,  Safety  and  Health 

Department,  International  Brotherhood  of 

Teamsters,  Chauffers,  Warehousemen  & 

Helpers  of  America  (Ex.  179) 
B.  Gawain  Bonner,  Director,  Safety  and 

Health,  Tenneco.  Inc. 
Ronald  H.  Davis.  Vice  President,  Industrial 

Relations,  Carolina  Steel  Corporation 
Marcus  M.  Key,  M.D.,  Professor  of 

Occupational  Medicine,  The  University  of 

Texas  Health  Sciences  Center  (Ex.  177) 
William  E.  McCormick,  Former  Managing 

Director.  American  Industrial  Hygiene 

Association 

III.  Public  Participation 

interested  persons  are  invited  to 
submit  written  comment  on  the 
statements  filed  by  the  peer  reviewers 
and  the  issues  raised  by  OMB. 
Comments  should  be  sent  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  noted  at  the  beginning  of 
this  document  where  they  will  be 
available  for  inspection  and  copying. 
Comments  must  be  submitted  by 
November  5, 1984.  The  comments 
received  in  response  to  this  notice  will 
be  carefully  reviewed  and,  along  with 
other  relevant  material  in  the  record, 
will  be  used  by  OSHA  to  arrive  at  a 
final  determination  as  to  whether  it  is 
necessary  and  appropriate  to  adopt  a 
STEL  for  occupational  exposure  to  EtO, 
and.  if  so,  what  the  STEL  should  be. 

This  notice  was  prepared  under  the 
direction  of  Robert  Rowland,  Assistant 
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Secretary  of  Labor  for  Occupational 
Safety  and  Health,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210. 
It  is  issued  pursuant  to  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
(84  Stat.  1593;  29  U.S.C.  655). 

List  of  Subjects  in  29  CFR  Part  1910 

Occupational  safety  and  Health. 

Signed  at  Washington,  DC.  this  14lh  day 
of  September  1984. 
Robert  A.  Rowland, 

Assistant  Secretary  of  Labor. 

(FR  Doc  S4-24d4«  Filed  9-1S-B4.  846  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-1-FRL-2671-51 

Approval  and  Promulgation  of 
Implementation  Plans;  Maine — 
Particulate  Emissions  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maine.  These  statewide  revisions  will 
require  fuel  burning  equipment  to  meet 
more  stringent  particulate  emissions 
limits.  The  intended  effect  of  this  action 
is  to  ensure  maintenance  of  air  quality 
standards  as  required  under  Section  110 
of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  or 
before  October  19, 1984. 

ADDRESSES:  Comments  may  be  mailed 
to  Harley  F.  Laing,  Director,  Air 
Management  Division,  Room  2312,  JFK 
Federal  Bldg.,  Boston,  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  pubHc  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2313,  JFK  Federal  Bldg.,  Boston,  MA 
02203  and  Maine  Department  of 
Environmental  Protection,  Bureau  of 
Quality  Control,  Ray  Building,  Hospital 
Street,  Augusta,  Maine  04330. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  McDonough  (617)  223-4870. 
SUPPLEMENTARY  INFORMATION:  On 
January  11,  1983  and  March  29, 1984  the 
Commissioner  of  the  Maine  Department 
of  Environmental  Protection  (DEP) 
submitted  revisions  to  Chapter  103, 
"Fuel  Burning  Equipment  Particulate 
Emission  Standard,"  of  the  Maine  SIP. 
The  new  particulate  emission  limits  are 
equivalent  to  or  more  stringent  than  the 
present  SIP  regulation.  The  new 


regulation  sets  separate  emission  limits 
for  coal,  oil,  wood  and  multiple  fuel- 
fired  boilers;  the  present  SIP  contains 
one  limit  for  all  source  categories. 

Proposed  Limits  for  Existing  Sources 

Existing  sources  are  defined  as  those 
which  applied  for  an  air  emissions 
license  before  December  22.  1982  which 
is  the  date  on  which  the  Maine  DEP 
adopted  revisions  to  Chapter  103  "Fuel 
Burning  Equipment  Particulate  Emission 
Standard." 

The  present  Maine  SIP  limits 
particulate  emissions  from  all  fuel 
burning  equipment  rated  at  150  million 
Btu  per  hour  or  greater  to  0.30  pounds 
per  million  Btu.  For  equipment  rated  at 
under  150  million  Btu  per  hour  the  limits 
are  increasingly  less  stringent  as  the 
rated  capacity  decreases.  The  new 
regulation  sets  more  stringent  limits  for 
certain  categories  of  existing  sources. 
Table  1  compares  the  current  SIP  to  the 
proposed  revisions. 

Table  I.— Particulate  Emission  Limits  for 
Existing  Sources 


'  A  sliding  scale  n  jtad  Ic  Oexarrr.ine  emsjKxi  Imrti  lor 
•cures*  rated  at  ten  than  1 50  milor.  Bru  p«  nouf 

Any  petroleum  burning  source  that 
cannot  achieve  the  0.20  pounds  per 
million  Btu  emission  limit  may  operate 
at  a  higher  emission  rate  not  to  exceed 
0.30  pounds  per  million  Btu  if  it  installs 
automatic  fuel  viscosity  controls  and 
combustion  efficiency  instrumentation. 

Proposed  Emission  Limits  for  New 
Sources 

New  sources  are  those  which  apply 
for  air  emissions  license  after  December 
22,  1982.  Current  SIP  limits  for  new 


sources  and  proposed  revisions  are 
shown  in  Table  2. 

Table  2.— Particulate  Emission  Ijmits  for 
New  Sources 
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New  Source  Performance  Standards 
(NSPS)  for  incinerators  apply  to  solid 
waste  burning  sources  if  more  stringent. 
The  NSPS  particulate  emission  limit  is 
0.08  grains  per  dry  standard  cubic  foot 
and  applies  to  incinerators  charging 
greater  than  50  tons  per  day.  NSPS  for 
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other  source  catejjories  will  also  apply  if 

nuire  stringent  th<in  the  revised  chapter 
10.). 

.Any  source  which  is  considered  new 
(i.e.  applies  for  a  licen.se  after  December 
22.  1982)  but  is  installing  previously 
owned  equipment  may  be  exempt  from 
the  proposed  emission  limits  in  Table  2 
and  will  be  subject  tu  ca.se-hy  case 
emission  limitations  which  may  not  be 
less  stringent  than  emission  limits  for 
existing  sources  (Table  1). 

New  oil.  gas  and  petroleum  burning 
sources  rate  at  exactly  250  million  Btu 
per  hour  were  inadvertently  omitted. 
This  omission  must  be  addressed  by 
DEP  before  EPA  issues  a  final  approval 
of  Chapter  103. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  Chapter  103,  "Fuel  Burning 
Equipment  Particulate  Emission 
Standard"  because  the  emission  limits 
in  all  cases  are  at  least  as  stringent  as 
the  present  SIP  limits.  DEP  must  address 
oil.  gas  and  petroleum  product  burning 
sources  rated  at  exactly  250  million  Btu 
per  hour  before  EP.A  can  publish  a  final 
rulemaking. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  it 
meets  the  requirements  of  Section 
110(a)(2)  (A)-(K)  and  110(a)(31  of  the 
Clean  Air  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51.  These 
revisions  are  being  proposed  pursuant  to 
Sections  110(a)  and  301(a)  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7410(a) 
and  7601(a)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Ozone. 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Hydrocarbons, 
Carbon  monoxide. 

Dated:  August  3.  1984. 
Paul  G.  Keough. 

Acting  Regional  Administrator.  Region  I. 

|FR  Doc  S4-244a7  Filed  9-l»-fl4:  8:45  am| 
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40  CFR  Part  52 

(EPA  Docket  No.  AM012WV;  A-3-FRL- 

2673-1] 

State  of  West  Virginia;  Proposed 
Revision  of  the  West  Virginia  State 
Implementation  Plan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  On  August  14.  1980.  at  45  FR 
54042,  EPA  approved,  with  certain 
conditions.  West  Virginia's  revised  State 
Implementation  Plan  (SIP)  for  the 
attainment  of  National  Ambient  Air 
Quality  Standards  for  Total  Suspended 
Particulates  (TSP).  One  of  the  conditions 
EPA  established  was  that  West  Virginia 
revise  Regulation  VII  and  submit  this 
revision  and  associated  test  procedures, 
to  EPA  as  a  SIP  revision.  EPA  has 
reviewed  these  test  procedures  from 
West  Virginia  and  is  proposing  its 
approval  in  this  Notice. 
DATE:  Comments  must  be  submitted  on 
or  before  October  19,  1984. 
ADDRESSES:  Copies  of  West  Virginia's 
Test  Procedures  for  Regulation  Vll  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division, 
Curtis  Building,  Tenth  Floor,  Sixth  and 
-    Walnut  Streets,  Philadelphia.  PA 

19106,  Attn:  Denis  M.  Zielinski 
West  Virginia  Air  Pollution  Control 
Commission.  1558  Washington  Street, 
East,  Charleston,  West  Virginia  25312, 
Attn:  Mr,  Carl  G.  Beard,  II. 
All  comments  on  the  proposed 
revision  submitted  within  thirty  (30) 
days  of  publication  of  this  notice  will  be 
considered  and  should  be  directed  to 
Mr.  Glenn  Hanson,  Chief,  PA/WVA 
Section.  EPA  Region  III,  Curtis  Building. 
Sixth  and  Walnut  Streets,  Philadephia, 
P.\  19106.  EPA  Docket  No.  AM012WV. 
FOR  FUTHEH  INFORMATION:     Denis  M. 
Zielinski  (3.^Mll)  at  the  EPA,  Region  III 
address  c«hii)ve  or  call  (215)  597-2906. 
SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  Amendments  of  1977 
required  States  to  submit  revised  State 
Implementation  Plans  (SIP's)  for  all 
areas  where  National  Ambient  Air 
Quality  Standards  (NAAQS)  have  not 
been  attained.  West  Virginia  submitted 
a  SIP  revision  to  EPA  as  required  for 
attainment  of  the  TSP  NAAQS's.  EPA 
approved  this  SIP  revision,  with  certain 
conditions,  in  a  notice  published  at  45 
FR  54042,  August  14, 1980.  One  of  the 
conditions  in  the  SIP  was  that  West 


Virginia  was  to  revise  its  Regulation 
VII — "To  Prevent  and  Control 
Particulate  Air  Pollution  From 
Manufacturing  Process  Operations". 

On  September  20,  1983  (48  FR  42813), 
EPA  approved  the  revision  of  Regulation 
VII  with  certain  conditions.  This 
approval  did  not  include  the  associated 
compliance  test  procedures  and  EPA 
conditioned  approval  upon  submittal  by 
West  Virginia  of  the  associated  test 
procedures  now  being  proposed  for 
approval  today. 

On  January  31,  1984,  West  Virginia 
submitted  emergency  regulations  and 
TP-4 — "Compliance  Test  Procedures  For 
Regulation  VII— 'To  Prevent  and  Control 
Particulate  Air  Pollution  From 
Manufacturing  Process  Operations'  ". 
On  June  13, 1984,  West  Virginia  notified 
EPA  that  the  test  procedures  submitted 
on  January  31,  1984  were  the  final 
submittal. 

EPA  has  reviewed  West  Virginia's 
test  procedures  and  has  determined 
them  to  be  acceptable.  Therefore,  EPA  is 
proposing  to  approve  these  test 
procedures  as  a  revision  to  the  West 
Virginia  SIP. 

EPA  invites  the  public  to  comment  on 
whether  the  test  procedures  should  be 
approved.  Comments  should  be 
submitted  to  the  address  given  above. 

EPA's  final  decision  to  approve  or 
disapprove  the  proposed  revision  will  be 
based  on  the  comments  received  and  on 
a  determination  of  whether  the  revision 
conforms  to  the  requirements  of  section 
110(a)(2)  of  the  Clean  Air  Act  and  of  40 
CFR  Part  51. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  section  605(b),  the 
Regional  Administrator  has  certified 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control,  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 
relations. 

Authority:  42  U.S.C  7401-7642. 

Dated:  August  45,  1984. 

Sheldon  M.  No\'ick, 

Acting  Regional  Administrator. 

|FK  Doc.  84-24750  Flit-d  9-16-64,  8:45  am| 
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40  CFR  Part  52 

[EPA  Docket  Nos.  AM049,  50,  51,  52.  56  and 
57  MO;  A-3-FRL-2673-71 

Proposed  Approval  of  Revisions  to  the 
Maryland  State  Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  On  December  13, 1983  and 
April  6,  1984.  the  Maryland  Air 
Management  Administration  submitted 
to  EPA  proposed  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP)  in  the  form  of  a  Plan  for 
Compliance  (PFC)  for  each  of  the 
following  Companies:  General  Motors 
Corporation,  CM  Assembly  Division 
(Baltimore  City  Plant);  American  Can 
Company  (Baltimore  City);  National  Can 
Corporation  (Baltimore  County);  Crown 
Cork  and  Seal  Company,  Inc.  (Baltimore 
City)  and  Continental  Can  Company, 
(Baltimore  City). 

The  proposed  PFCs  require 
compliance  by  each  of  the  companies 
with  all  applicable  provisions  of  the 
Code  of  Maryland  Regulations 
(COMAR)  governing  the  emission  of 
Volatile  Organic  Compounds  (VOC). 
The  proposed  PFCs  for  the  American 
Can  Company,  National  Can 
Corporation,  Crown  Cork  and  Seal 
Company,  and  the  Continental  Can 
Company  also  require  compliance  with 
the  applicable  Maryland  regulations 
which  govern  Visible  Emissions  (VE). 
EFFECTIVE  DATE:  Comments  must  be 
submitted  on  or  before  October  19, 1984. 
ADDRESSES:  Copies  of  the  proposed  SIP 
revisions  and  the  accompanying  support 
documents  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations. 
U.S.  Environmental  Protection  Agency. 
Region  III.  Air  Programs  Branch 
{3AM13),  Curtis  Building,  Sixth  and 
Walnut  Streets,  Philadelphia,  PA 
19106,  Attn:  Mr.  James  Topsale.  P.E. 
Maryland  Air  Management 
Administration,  Maryland  Department 
of  Health  and  Mental  Hygiene,  201 
West  Preston  Street,  Baltimore,  MD 
21201.  Attn:  Mr.  George  Ferreri 
All  comments  on  the  proposed 
revision  submitted  within  30  days  of 
publication  of  this  Notice  will  be 
considered  and  should  be  directed  to 
Mr.  James  Sydnor,  Chief,  Maryland, 
Virginia,  Delaware,  District  of  Columbia 
Section  at  the  EPA,  Region  III  address 
stated  above.  Please  reference  the  EPA 
Docket  Numbers  found  in  the  heading  of 
this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  James  Topsale,  P.E.  or  Mr.  Paul 


Racette  at  the  Region  III  address  stated 
above  or  telephone  215/597-4553. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  SIP  revision  consists  of 
Plans  for  Compliance  (PFCs)  in  the  form 
of  Consent  Orders  between  the  5 
companies  and  the  Maryland 
Department  of  Health  and  Mental 
Hygiene  (DHMH).  The  proposed  PFCs 
require  that  each  company  come  into 
full  compliance  with  the  Code  of 
Maryland  Regulations  (COMAR)  for 
Volatile  Organic  Compounds  (VOC). 

In  the  cases  of  the  National  Can 
Corporation,  American  Can  Company, 
Crown  Cork  and  Seal  Company,  and  the 
Continental  Can  Company,  the  PFCs 
ensure  compliance  with  the  COMAR 
Visible  Emission  (VE)  regulations.  A 
summary  of  the  control  strategies  for 
each  company  is  as  follows: 
1AM049MD] 

General  Motors  Corporation,  Baltimore 
City 

The  General  Motors  Corporation  (GM) 
PFC  ensures  that  the  requirements  of 
COMAR  10.18.21 .03B  (Control  of  VOC 
Emissions  from  Automotive  and  Light 
Duty  Truck  Coating)  and  COMAR 
10.18.21.13  (Cowtrol  of  VOC  Emissions 
from  Miscellaneous  Metal  Coating)  will 
be  met  as  expeditiously  as  possible.  The 
PFC  includes  control  strategies  for  the 
prime  coat,  primer-surfacer,  final  repair 
coating,  and  topcoat,  along  with  an 
outline  for  developing  control  strategies 
for  the  hi-temp  anti-corrosion  coating, 
anti-corrosion  wax.  zinc-rich  primers, 
and  coatings  for  steering  columns. 

GM  plans  to  control  prime  coat 
emissions  through  the  use  of  a  new 
electrodeposition  (ELPO)  facility.  GM 
had  originally  planned  to  build  the 
ELPO  facility  in  1980.  but  due  to  the 
economic  downturn,  con.structior.  was 
cancelled.  Presently,  the  company  has 
decided  to  produce  a  new  downsized 
van  that  will  require  the  major  capital 
investment  of  an  ELPO  facility. 
Construction  of  this  facility  was 
scheduled  to  be  initiated  on  April  1. 
1984.  The  facility  will  be  completed  by 
December  31, 1984,  when  GM  will  be  in 
compliance  with  COMAR  10.18.21.03B 
for  the  prime  coat.  This  date  is 
consistent  with  the  EPA  Policy 
Statement  for  Automobile  Assembly 
Plant  Paint  Shop  Operations,  46  FR 
51386,  October  20, 1981.  The  policy 
statement  allows  compliance  date 
extensions  until  1984  for  companies 
installing  ELPO  facilities,  in  order  to 
defer  significant  capital  expenditures 
and  to  allow  time  for  installation.  GM 
will  also  achieve  compliance  for  the 


primer-surfacer  and  the  final  repair 
coatings  by  December  31, 1984.  This  will 
be  accomplished  through  the 
development  of  low  solvent  coatings 
that  meet  the  requirements  of  COMAR 
10.18.21 .03B. 

GM  plans  to  achieve  compliance  for 
the  topcoat  coatings  by  December  31, 
1986.  Their  topcoat  facilities  are  being 
modified  to  utilize  base  coat/clear  coat 
(BC/CC)  topcoat  technology.  Due  to  the 
need  for  additional  time  to  develop  BC/ 
CC  technology  that  would  produce 
compliance  coatings,  EPA  in  the 
October  20, 1981  Policy  Statement 
granted  an  extension  period  to 
automobile  paint  shop  operations. 

GM's  December  31, 1986  compliance 
date  is  consistent  with  the  allowed 
extension  period.  GM  will  achieve 
compliance  through  the  evaluation  of 
alternative  control  techniques,  including 
applying  solventbome  coatings  with 
improved  transfer  efficiencies  and  booth 
or  oven  emission  abatement.  As  further 
low  solvent  coating  development 
programs  evolve,  compliance  coatings 
that  are  production-ready  by  1986  are  to 
be  utilized  by  GM  in  their  modified 
plant  as  a  part  of  the  developing  BC/CC 
technology. 

The  PFC  also  contains  provisions  for 
ensuring  compliance  with  COMAR 
V8lO.18.21.13B,  as  applicable,  for  GM's 
hi-temp  anti-corrosion  coatings,  anti- 
corrosion  wax,  zinc-rich  primers,  and 
the  coating  for  steering  columns.  By 
April  1, 1984  GM  will  advise  the  DHMH 
of  the  anticipated  coating  usage,  and 
solvent  content  of  each  of  these  four 
miscellaneous  metal  coating 
operations.'  Within  ninety  (90)  days 
after  this  notification,  the  DHMH  will 
determine  the  applicability  of  these 
coatings  to  the  requirements  of  COMAR 
10.18.21.13B,  and  advise  GM  of  which 
coatinps  need  to  be  replaced.  Within 
sixty  (60)  days  of  the  receipt  of  this 
determination,  GM  shall  submit  a 
compliance  schedule  which  shall  call  for 
the  utilization  of  these  required 
compliance  coatings  as  expeditiously  as 
practical,  but  in  no  case  shall  the 
schedule  extend  beyond  December  31, 
1986. 
[AMOSOMD] 

The  American  Can  Company,  Baltimore 

aty 

The  American  Can  Company 
(American  Can)  must  meet  the 


■  In  GVs  April  10  letter  to  the  DHMH,  the 
cojT.pany  noted  that  the  anti-corrosion  wax.  xinc- 
nch  pnmen.  and  coatingi  for  steenng  column*  will 
not  be  used  at  the  facility  Tliey  alio  noted  that  the 
hi-temp  anti-corrosion  coating  does  not  contain 
VOCs.  Based  on  the  GM  letter.  Section  (4)E  of  the 
PFC  may  no  longer  be  applicable. 
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requirements  of  COMAR  10.18.21.04B 
(Control  of  VOC  Emissions  from  Can 
Coating)  and  COMAR  10.18.06.02B 
(Control  of  Visible  Emissions).  Their 
PFC  includes  control  strategies  for  end- 
seal/sheet  base  coatings  and  inside 
body  spray  and  side  seam  stripe 
coatings.  Compliance  is  to  be  achieved 
by  the  development  of  low  solvent 
replacement  coatings.  As  these  coatings 
are  developed  into  low  solvent  form, 
they  are  tested  in  commercial  trials  to 
evaluate  their  acceptability  as  a 
replacement  coating.  By  September  30, 
1984,  any  of  the  materials  to  be 
converted  to  low  solvent  coalings  must 
be  formulated  into  production  text 
packs.  By  December  31,  1985,  Ameriuan 
Can  shall  be  in  compliance  with  ail  the 
requirements  of  COMAR  10.18.21.04 
either  by  converting  the  end-seal 
compounds  and  sheet  base  coating 
materials  to  low  solvent  coatings  or  by 
converting  a  sufficient  number  of  these 
materials  to  low  solvent  coatings  so  that 
the  entire  can  manufacturing  operation 
shall  be  in  compliance  by  utilizing  a 
daily  production  weighted  averaging 
technique.  This  averaging  technique  is 
outlined  in  EPA's  Policy  Memorandum 
of  December  8,  1980.  45  FR  80824.  The 
December  31,  1985  compliance  deadline 
is  consistent  with  EPA's  Policy 
Memorandum  for  Can  Coating 
Operations  of  March  3,  1982.  47  FR 
10293. 

If  American  Can  decides  that 
compliance  cannot  be  achieved  solely 
through  the  use  of  low  solvent  coatings, 
control  equipment  shall  be  purchased 
and  installed.  This  equipment  shall 
consist  of  a  fume  incinerator.  American 
Can  has  submitted  dates  for  applying  for 
a  permit  to  construct,  issuing  purchase 
orders,  initiating  construction, 
completing  construction,  and  achieving 
compliance.  American  Can  shall  achieve 
compliance  by  the  designated  December 
31,  1985  deadline  if  control  equipment  is 
necessary. 

[.•\W051MD] 

The  National  Can  Corporation, 
Baltim9re  City 

The  National  Can  Corporation 
(National  Can)  must  meet  the 
requirements  of  COMAR  10.18.21.040 
and  COMAR  10.18.06.02B.  Their  PFC 
includes  control  strategies  for  end-seal 
compound  and  sheet  base  coatings. 
Compliance  is  to  be  achieved  by  the 
development  of  low  solvent  replacement 
coatings.  By  September  30,  1984, 
National  Can  will  have  evaluated  all  of 
their  coating  materials  to  determine 
which  materials  must  be  replaced  by  a 
low  solvent  coating.  As  these  materials 
are  developed  into  low  solvent  form. 


they  are  tested  in  commercial  trials  to 
evaluate  their  acceptability  as  a 
replacement  coating.  By  September  30, 
1984,  any  of  the  materials  to  be 
converted  to  low  solvent  coatings  must 
be  formulated  into  production  test 
packs.  By  December  31, 1985,  National 
Can  shall  be  In  compliance  with  all  the 
requirements  of  COMAR  10.18.21.04 
either  by  converting  the  end-seal 
compound  and  sheet  base  coaling  to  low 
solvent  coatings  or  by  converting  a 
sufficient  number  of  these  materials  to 
low  solvent  coatings  so  that  the  entire 
can  manufacturing  operation  shall  be  in 
compliance  by  utilizing  a  daily 
production  weighted  averaging 
technique.  This  averaging  technique  is 
outlined  in  EPA's  Policy  Memorandum 
of  December  8,  1980,  45  FR  80824.  The 
December  31, 1985  compliance  deadline 
is  consistent  with  EPA's  Policy 
Memorandum  for  Can  Coating 
Operations  of  March  3, 1982. 

If  National  Can  decides  that 
compliance  cannot  be  achieved  solely 
through  the  use  of  low  solvent  coatings, 
control  equipment  shall  be  purchased 
and  installed.  National  Can  has 
submitted  dates  for  applying  for  a 
permit  to  construct,  initiating 
construction,  and  completing 
construction  end  achieving  compliance. 
National  Can  shall  achieve  compliance 
by  the  designated  December  31, 1985 
deadline  if  control  equipment  is 
necessary. 

[AW056.57MDI 

Crown,  Cork  and  Seal  Company, 
Baltimore  City,  Continental  Can 
Company,  Baltimore  City 

The  Crown,  Cork  and  Seal  Company 
(Crown,  Cork  and  Seal)  and  Continental 
Can  Company  (Continental  Can)  have 
submitted  PSCs  that  are  similar  to  those 
submitted  by  National  Can  and 
American  Can.  Crown  Cork  and  Seal 
(AWD57MD)  must  meet  the 
requirements  of  COMAR  10.18.21.04B. 
CO.MAR  10.ie.21.13C  and  COMAR 
10.18.06.028,  while  Continental  Can 
(A.M056MD)  must  meet  the  requirements 
of  COMAR  10.18.21.04B  and  COMAR 
10.18.06.02B.  Crown.  Cork  and  Seal's 
PFC  includes  control  strategic  for  end- 
seal  compound,  sheet  base  coat,  and 
crown  manufacturing,  while  Continental 
Can's  PFC  includes  control  strategies  for 
end-seal  compound  and  sheet  base  coat. 
As  was  described  for  National  and 
American  Can.  compliance  is  to  be 
achieved  by  the  development  of  low 
solvent  coatings.  These  coatings  are 
tested  in  commercial  trials  to  evaluate 
their  acceptability.  By  September  30, 
1984  each  company  will  have  formulated 
into  production  test  packs  any  of  the 


materials  to  be  converted  into  low 
solvent  form.  By  December  31, 1985, 
each  of  these  companies  shall  be  in 
compliance  with  all  of  the  required 
regulations.  This  will  be  achieved  with 
the  low  solvent  coating  technology,  and 
the  daily  production  weighted  averaging 
technique  as  it  is  needed. 

If  compliance  cannot  be  achieved 
solely  through  the  use  of  low  solvent 
coatings,  each  company  shall  purchase 
and  install  control  equipment.  Each 
company  has  submitted  dates  for 
applying  for  permits  to  construct, 
initiating  construction,  completing 
construction  and  achieving  compliance. 
The  two  companies  shall  achieve 
compliance  by  the  designated  December 
31, 1985  deadline  if  control  equipment  is 
necessary. 

EPA  Evaluation 

Based  on  our  review  of  these  PFCs, 
EPA  is  today  proposing  to  approve  them 
as  SIP  revisions.  The  State  of  Maryland 
has  certified  that,  after  adequate  public 
notice,  hearings  were  held  with  respect 
to  these  proposed  SIP  revisions  in 
Baltimore,  Maryland  on  September  15, 
1983  and  January  12,  1984.  Public 
Notices  for  CM  and  National  Can  were 
published  on  August  15, 1983,  and  for 
American  Can  on  August  8, 1983.  Public 
notices  for  Continental  Can  and  Crown 
Cork  and  Seal  were  published  on 
December  9, 1983  and  December  14, 
1983,  respectively. 

EPA's  approval  of  these  PFCs  is  based 
in  part  on  the  State's  demonstration  that 
the  Reasonable  Further  Progress  (RFP) 
curve  will  not  be  adversely  affected  by 
the  plans,  and  on  evidence  that  the 
plans  will  require  compliance  as 
expeditiously  as  possible.  The  DHMH 
has  determined  that  each  of  the  5  PFCs 
will  maintain  RFP  in  reducfing  VOC 
emissions  in  the  Metropolitan  Baltimore 
Intrastate  Air  Quality  Control  Region. 
The  DHMH  has  estimated  VOC 
Emissions  for  each  company  for  1980, 
1981,  and  1987,  and  has  demonstrated 
that  each  company  will  effectively 
reduce  VOC  Emissions  over  the  eight 
year  period,  with  full  compliance  being 
achieved  by,  or  before,  1987.  In  the 
Metropolitan  Baltimore  Instrastate  Air 
Quality  Control  Region  VOC  Emissions, 
as  a  result  of  the  five  PFCs,  will  be 
reduced  from  14,070  tons  VOC/year  in 
1980  to  3,980  tons  VOC/year  in  1987. 
resulting  in  a  10,090  tons  VOC/year 
incremental  reduction  in  total  regional 
VOC  emissions.  The  conclusions 
concerning  the  expeditiousness  of  the 
PFCs  are  based  upon  detailed 
discussions  with  each  company  and  on 
the  EPA  policy  statements  for  Can 
Coating  Operations  and  Automobile 
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Assembly  Plant  Operations  that  are 
sited  in  this  Notice. 

Each  company  is  committed  to  submit 
to  the  DHMH  either  quarterly  or  semi- 
annual progress  reports  consisting  of  the 
reporting  requirements  specified  in  each 
company's  PFC.  Additionally,  each 
company  must  notify  the  DHMH 
immediately  of  any  inability  to  meet  the 
increments  of  progress  required  by  the 
PFCs,  including  the  reasons  for  non- 
compliance with  requirements. 

Conclusion 

The  Regional  Administrator's  decision 
to  propose  approv  al  of  the  PFCs  is 
based  on  a  determination  that  the  SIP 
revisions  meet  the  requirements  of 
section  110(a)(2)  of  the  Clean  Air  Act 
and  40  CFR  Part  51,  Requirements  for 
Preparation,  Adoption  and  Submittal  of 
State  Implementation  Plans. 

The  Public  is  invited  to  submit,  to  the 
address  stated  above,  comments  on 
whether  the  proposed  revisions  to  the 
State  of  Maryland's  SIP  should  be 
approved. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  Pursuant  to  the  provisions 
of  5  U.S.C.  605(b),  the  Regional 
Administrator  has  certified  that  SIP 
approvals  under  Sections  110  and  172  of 
the  Clean  Air  Act  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709  (Januar>'  27,  1982). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Authority:  42  U.S.C.  (sections  7401-7642). 
Dated:  June  11,  1984 
Stanley  L  Laskowski, 

A  ctJng  Regional  Administrator. 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Ch.  201 

Federal  Information  Resources 
Management  Regulation  (FIRMR); 
Publication  of  Integrated  Provisions 

agency:  Office  of  Information 
Resources  Management.  GS,'\ 
ACTION:  Notice  of  proposed  rulemaking 
and  availability  of  drafts  of  Block  "C" 
segment. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Block  C  portion  of  the 


proposed  integrated  text  to  be  published 
as  Amendment  1  to  the  FIRMR.  No 
changes  will  be  made  in  authorities. 
policies,  or  procedures  from  those 
contained  in  codified  portions  of  the 
Federal  Prociirement  Regulations  (FPR) 
and  Federal  Property  Management 
Regulations  (FPMR)  from  which  the 
provisions  are  derived.  Nevertheless, 
users  may  desire  to  become  acquainted 
with  the  manner  in  which  the  integration 
is  made.  While  comment  and  review  is 
not  solicited,  all  comments  and 
suggestions  received  will  be  considered. 

DATE:  Any  comments  on  the  proposed 
provisions  should  be  submitted  in 
writing  to  the  Policy  Branch,  OIRM  at 
the  address  shown  below  on  or  before 
October  19, 1984.  FIRMR  Block  C  and 
the  applicable  FIRMR  Part  number  must 
be  cited  in  al!  correspondence  related  to 
this  notice. 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  KMPP,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Leticia  Boddie,  Policy  Branch,  Office 
of  Information  Resources  Management, 
telephone  202  566-0194  or  FTS.  566-0194. 
A  single  copy  of  any  of  the  parts 
comprising  Block  C  is  available  upon 
request:  please  specify  the  part(s) 
desired. 

SUPPLEMENTARY  INFORMATION:  GSA  has 

established  [49  FR  20994,  May  17,  1984] 
the  FIRMR  to  provide  a  single  regulation 
for  use  by  Federal  agencies  governing 
certain  of  their  information  activities. 
Text  was  published  for  only  Part  201-1. 
An  amendment  to  the  FIRMR  is  under 
development  to  publish  an  integrated 
FIRMR  text  for  codified  Federal 
Procurement  Regulations  (41  CFR 
Subparts  1-4.11,  1-4,12.  and  1-4.13)  and 
Federal  Property  Management 
Regulations  (41  CFR  Parts  101-35,  101- 
36. 101-37).  The  third  of  four  blocks  of 
integrated  FIRMR  text  has  been  drafted. 
Block  C  consists  of  five  FIRMR  parts. 
Each  part  includes  derivation  and 
distribution  tables  relating  FIRMR 
sections  to  FPR/FPMR  sources.  Block  C 
also  includes  two  temporary  regulation 
actions  to  present  temporary  provisions 
changed  to  be  consistent  with  the 
integrated  text. 

List  of  Subjects  in  41  CFR  Ch.  201 

Government  information  resources 
activities.  Government  procurement. 

Authority:  201(c).  63  Stat.  390:  40  U  S.C 
486(c) 

The  parts  in  Block  C  are — 

Part  201-21— Telecommunications 
Management  Programs 


Part  201-3S— Msnagement  of 

Teleconununication  Resources 
Part  201-39— Ma)or  Changes  and  N«w 

Installations  of  Telecommunication 

Resources 
PaH  201-40 — Contracting  for 

Telecommunication  Resources 
Part  201-41— Routine  Changes  and  Use  of  the 

Federal  Telecommunications  Svstem 

(FTS) 

The  proposed  temporary  regulations 
in  Block  C  are — 

Proposed  Temp.  Reg.  3  (Reissue  of  FPMR 

Temp.  Reg.  F-502  provisions) 
Proposed  Temp.  Reg.  4  (Reissue  of  FPR  Temp. 

Reg.  51  and  Supp.  2  to  Temp.  Reg.  51 

provisions) 
Dated:  September  7. 1984. 
Francis  A.  McOonou^. 
Deputy  Assistant  A  dministrator  for  Federal 
Information  Resources  Management. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Remove  Three 
Palau  Birds  From  the  Ust  of 
Endangered  and  Threatened  WUdtlfe 

agency:  Fish  and  Wildlife  Service. 

Interior. 


ACTION:  Proposed  rule 


SUMMARY:  The  Service  proposes  to 
remove  the  Palau  fantail  [fihipjdura 
lepida],  the  Palau  ground-dove 
[Gallicolumba  canifrons],  and  the  Palau 
owl  (Pyrog/aux  (  =  dtus] podargina) 
from  the  protection  of  the  Endangered 
Species  Act  of  1973,  es  amended.  This 
action  is  being  taken  because  these 
species  are  distributed  throughout  their 
former  range,  are  found  in  relatively 
high  numbers,  and  are  faced  with  no 
foreseeable  threat.  They  suffered 
population  reductions  in  southern  Palau 
during  World  War  II,  but  have  increased 
in  these  areas  since  then. 

DATES:  Comments  must  be  received  by 
November  19,  1984.  Public  hearing 
requests  must  be  received  by  November 
5.  1984. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director.  Endangered 
Species,  Department  of  the  Interior,  U.S. 
Fish  and  Wildlife  Service,  500  NE. 
Multnomah  Street,  Suite  1692,  Portland, 
Oregon  97232.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
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normal  business  hours  at  the  above 

address. 

FOR  FURTHER  INFORMATION  CONTACT 

Willian  F.  Shake,  Assistant  Regional 
Director — Federal  Assistance,  U.S.  Fish 
and  Wildlife  Service,  Lloyd  500  Building, 
Suite  1692,  500  NE.  Multnomah  Street, 
Portland,  Oregon  97232  (503/231-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

Patau  Fantail  or  Melimdelebteb 

The  fantail  (Rhipidura  lepida]  is  an 
old  world  flycatcher  of  the  family 
Muscicapidae.  It  is  common  in  the 
forests  of  Palau,  and  is  presently 
distributed  throughout  its  former  range. 
It  is  found  on  all  the  major  islands  from 
Babeldaob  to  Peleiu,  and  on  many  of  the 
smaller  limestone  islands  between.  The 
f.intail  inhabits  all  forest  types  except 
mangrove,  and  shows  a  preference  for 
mixed  second-growth  stands  with  a 
thick  and  well  developed  understory. 
Early  accounts  suggest  the  fantail  was 
common  in  the  mid-1800's  (Finsch,  1875). 
rare  in  1931  (Coultas  in  Baker,  1951),  and 
uncommon  in  1945  on  islands  damaged 
by  World  War  II  (Baker,  1951). 

Surveys  completed  by  the  Trust 
Territory  Conservation  Office  in  1977-78 
show  that  the  fantail  is  common  and 
widespread,  and  in  fact  is  now  most 
.'jbundant  on  Peleliu.  an  island  that  was 
heavily  damaged  during  the  war. 
Observations  by  visiting  ornithologists 
in  the  1970's  confirm  the  general 
abundance  of  the  fantail  (Pratt  et  ah, 
1980). 

Palau  Ground-Dove  or  Omekrenguk 

The  Palau  ground-dove  [Gallico'umba 
canifrons]  inhabits  dense  to  open  forest 
of  rocky  limestone  substrates.  Its 
historical  and  present  range  includes  the 
many  limestone  islands  from  Koror  to 
.Angaur.  A  few  birds  have  also  been 
recorded  from  the  large  volcanic  island 
of  Babeldaob.  Past  accounts  indicate  the 
ground-dove  has  always  been 
uncommon,  particularly  on  war- 
damaged  islands  after  World  War  II 
(Baker,  1951).  Accurate  assessments  of 
the  ground-dove's  status  are  hindered 
by  its  inaccessible  habitat,  its  low 
density,  and  its  soft  and  infrequently 
voiced  call.  In  surveys  conducted  by  the 
Trust  Territory  Conservation  Office 
from  1977-79,  the  ground-dove  was 
found  to  be  uncommon  but  widespread 
within  its  range  en  all  the  limestone 
islands  within  its  original  range.  Island 
populations  that  were  depressed  in  1945 
have  recovered.  A  minimum  of  15  birds 
was  estimated  to  remain  on  Peleliu  in 
1945  (Baker,  1951),  but  the  recent  survey 
shows  a  population  of  over  150  on  that 
one  island. 


Though  uncommon  to  rare,  the  dove's 
low  density  is  apparently  natural  and 
probably  due  to  the  living  requirements 
of  the  species.  There  appears  to  be  no 
imminent  threats  to  the  population.  The 
many  limestone  islands  that  constitute 
the  primary  range  are  a  de  facto  refuge. 
The  ground-dove's  small  size, 
inaccessible  habitat,  and  low,  scattered 
numbers  all  make  the  bird  an  unsought 
gume  species. 

Palau  Owl  or  Chesuch 

The  Palau  owl  [Pyroglaux  [  =  Otus] 
Podargino]  is  abundant  and  inhabits  all 
the  major  islands  from  Babeldaob  to 
Angaur.  It  resides  in  all  forest  types, 
including  mangroves.  The  owl  is  a  vocal 
species,  and  can  be  readily  located  by 
its  loud  and  persistent  calls  that  are 
voiced  during  the  night.  The  owl  has 
always  been  reported  as  common, 
though  immediately  after  World  War  II 
it  was  rare  on  islands  of  southern  Palau 
affected  by  the  war  (Marshall.  1949: 
Baker,  1951).  It  was  thought  that  the  owl 
had  continued  to  decrease  after  World 
War  II,  possibly  as  a  result  of  its  feeding 
on  the  introduced  coconut  rhinoceros 
beetle  (Oryctes  rhinoceros),  but  since 
the  1960's  the  owl  has  steadily  increased 
in  numbers  (Owen  in  Pratt  et  al.,  1980). 
(The  beetle  apparently  is  swallowed 
whole  and  kills  the  owl  by  piercing  the 
stomach  of  the  owl.  Today,  it  is  found  in 
high  densities.  On  Peleliu  only  4  pairs 
could  be  located  in  1945:  the  population 
in  1978  was  estimated  at  over  300  on  this 
island,  and  over  10,000  throughout  the 
archipelago.  The  population  appears  to 
be  secure  and  stable. 

Neither  the  fantail,  the  ground-dove, 
nor  the  owl  are  sought  as  game  species, 
and  are  not  especially  persecuted  by 
humans.  In  the  past,  all  three  species 
have  been  protected  by  Trust  Territory 
laws.  Thses  laws  are  slated  to  be 
adopted  by  t'ae  new  government  of 
Falau  upon  termination  of  tne  Trust.  The 
new  constitution  of  Palau  bans  personal 
possession  of  firearms,  making  it  illegal 
to  hunt  with  firearms.  The  forest  habitat 
for  these  species  is  relatively  secure. 
The  high  limestone  islands  should 
remain  in  a  natural  state:  these 
generally  have  poor  access,  are 
preciptous,  and  have  a  rocky  substrate 
that  is  unsuitable  for  agriculture  or  other 
types  of  development.  On  the  main 
island  of  Babeldaob,  a  more  extensive . 
road  system  is  planned,  but  a  major 
portion  of  the  island  should  remain  in  a 
forested  condition.  Populations  of  all 
three  species  do  not  appear  to  be 
threatened  by  disease,  predation,  or 
other  nautral  or  manmade  factors. 

The  Palau  fantail.  Palau  ground-dove, 
and  Palau  owl  were  classified  as 


endangered  June  2, 1970  (35  PR  8495).  No 
critical  habitat  was  designated.  This 
delisting  action  will  merely 
acknowledge  the  fact  that  these  species 
are  not  threatened  or  endangered  and 
remove  them  from  protection  under  the 
Endangered  Species  Act  fo  1973,  as 
amended  (16  U.S.C. .  1531  et  seq.]. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)|l)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  424.11;  under  revision  to 
accommodate  the  1982  Amendments)  set 
forth  the  procedures  for  listing, 
reclassifying,  or  removing  species  from 
the  Federal  lists.  The  term  "endangered 
species"  means  any  species  which  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range  other 
than  a  species  of  the  Class  Insects 
determined  by  the  Secretary  to 
constitute  a  pest  whose  protection  under 
the  provision  of  the  Act  would  present 
an  overwhelming  and  overriding  risk  to 
man.  The  term  "threatened  species" 
means  any  species  which  is  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 

A  species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  The  data  used  to 
support  a  removal  must  be  the  best 
scientific  and  commercial  data  available 
to  substantiate  that  the  species  is 
neither  endangered  nor  threatened. 
Fetors  leading  to  delisting  include 
extinction,  recovery  of  the  species,  or 
the  original  data  for  classification  were 
in  error.  The  factors  in  Section  4(a)(1) 
and  their  application  to  the  Palau 
fantail,  Palau  ground-dove,  and  Palau 
owl  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  three  Palau  birds  are  all  forest 
species.  About  75  percent  of  Palau  is 
forested,  and  much  of  this  forest  should 
remain  intact  in  future  years, 
particularly  on  the  many  small, 
inaccessible  islands  between  Koror  and 
Peleliu.  Despite  relatively  rapid 
development  at  present,  much  of  the 
growth  is  concentrated  around  the 
capital  of  Koror  and  on  the  uoper 
savannas  of  Babeldaob,  where  there  is 
little  forest  habitat. 
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B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

None  of  the  three  Palau  birds  are 
utilized  for  these  purposes. 
Occassionally,  the  Palau  owl  is  taken 
for  a  pet  and  the  Palau  ground-dove  is 
taken  incidental  to  hunting  for  the 
Micronesian  pigeon  (Dacula  oceanica). 
These  losses  are  few  and  are  not 
considered  a  threat  to  the  population. 

C.  Diseasu  or  Predation 

Populations  of  all  three  species  appear 
to  be  stable,  and  neither  disease  nor 
predation  is  thought  to  pose  a  threat  at 
present. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

All  three  species  are  protected  by 
local  regulations.  Recently  a  ban  on 
personal  possession  of  firearms  was 
enacted  in  Palau,  which  may  further 
reduce  any  illegal  taking  of  these  and 
other  bird  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

There  are  no  other  known  factors  that 
are  affecting  the  continued  existence  of 
the  three  Palau  species. 

In  summary,  the  Palau  fantail,  Palau 
ground-dove,  and  Palau  owl  appear  to 
have  recovered  on  islands  damaged 
during  World  War  II.  The  original  status 
information  was  meager  and  more 
recent  and  complete  information  is  now 
available.  These  three  Palau  species  are 
presently  distributed  throughout  their 
former  habitat  and  have  stable 
populations  that  survive  at  or  near  their 
respective  carrying  capacities.  They 
thus  appear  no  longer  to  meet  the 
definitions  of  threatened  or  endangered 
species. 

Effects  of  the  Rule 

The  rule  merely  acknowledges  that 
the  Palau  fantail,  Palau  ground-dove, 
and  Palau  owl  are  not  threatened  with 
becoming  endangered  or  in  danger  of 
extinction  and  that  further  protection 
under  the  Act  is  not  required.  Those 
prohibitions  and  conservation  measures 
under  the  Act,  sections  7  and  9,  in 
particular,  would  no  longer  be 
applicable  to  these  species  if  this  rule  is 
made  final.  As  there  were  no  specific 
preservation  or  management  programs 
for  the  species  in  effect,  there  will  be  no 
impact  or  any  agency  or  idividuals. 

Public  Comments  Solicited 

The  Service  intends  that  any  rule 
finally  adopted  will  be  as  accurate  and 
effective  as  possible.  Therefore,  any 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 


agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  solicited.  The  principal 
information  that  would  affect  this  rule  is 
evidence  that  these  species  are  still 
under  some  threat  to  their  continued 
existence.  Comments  are  particularly 
sought  concerning: 

(1]  Biological,  commercial  trade,  or 
other  relevant  data  pertaining  to  any 
threat  (or  lack  thereof]  to  the  three  Palau 
species; 

(2)  Additional  information  concerning 
the  range  and  distribution  of  these 
species;  and 

(3)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  three  Palau  species. 

Final  promulgation  of  the  regulation 
on  the  three  Palau  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal  (see 
DATES).  Such  requests  must  be  made  in 
writing  and  addressed  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
Lloyd  500  Building,  Suite  1692,  500  ,NE. 
Multnomah  Street,  Portland.  Oregon 
97332. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

PART  17-{AliENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L  93-206.  87  Stat  884:  Fob. 

L  94-359.  90  Stat.  911;  Pub  L  9&-632.  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225:  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.SC.  1531  el  seg.J. 

§17.11    [Amended] 

2.  It  is  proposed  to  amend  $  7.11(h)  by 
removing  the  following  entries,  in 
alphabetical  order  under  BIRDS,  from 
the  List  of  Endangered  and  Threatened 
Wildlife:  Fantail,  Palau;  Ground-dove. 
Palau;  end  Owl,  Palau. 

Dated:  August  21,  1984. 

G.  Ray  Amett, 

Asijstant  Secretary  for  Fish  and  Wildlife  and 
Parks 

(FR  Doc  »4-24-Be  Filed  »-1S-M  «:45  am) 
MLUNG  CODE  4310-6»-M 


50  CFR  Part  17 

Endangered  and  Threatened  WildUfe 
and  Plants;  Reopening  of  Comment 
Period  for  ttte  Warner  Sucker 
Proposed  Threatened  Status  and 
Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  Service  extends  the 
comment  period  for  the  Warner  sucker 
proposed  rule.  The  Service  has  received 
requests  to  extend  this  period  so  that 
additional  data  may  be  submitted 
concerning  the  proposed  threatened 
status  and  critical  habitat  for  this 
species. 

dates:  The  public  comment  period  is 
reopened  September  19.  1984.  Comments 
from  all  interested  parties  must  be 
received  on  or  before  Monday,  October 
29,  1984,  in  order  to  ensure 
corwideration. 

addresses:  Comments  and  materials 
should  be  sent  to  the  Regional  Director. 
U.S.  Fish  and  Wildlife  Service,  Lloyd  500 
Building,  500  NE  Multnomah  Street. 
Suite  1692,  Portland,  Oregon  97232. 
Comments  and  materials  received  will 
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be  available  for  public  inspection,  by 

appointment,  during  normal  business 

hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  F.  Shake,  Assistant  Regional 
Director,  Federal  Assistance,  U.S.  Fish 
and  Wildlife  Service,  Lloyd  500  Building 
500  NE  Multnomah  Street,  Suite  1692. 
Portland.  Oregon  97232  (503/231-6131  or 
FTS  429-6131). 

SUPPUMENTARY  INFORMATION: 

Background 

The  proposed  rule  published  May  21 
1984  (49  FR  21383)  for  the  Warner  sucker 
invited  public  comments.  In  the  Federal 


Register  of  August  13.  1984  (49  FR  32320) 
the  Service  reopened  the  comment 
period  until  September  13,  1984  and 
announced  a  public  hearing.  The  public 
hearing  was  held  on  .August  29.  1984.  m 
Lakeview.  Oregon.  As  a  result  of  public 
comments  received  during  the  current 
comment  period,  the  Service  reopens  the 
comm.-nt  period  to  October  29, 1984, 

Author         \ 

The  pnmdrv  duthur  of  this  notice  is 
Carolyn  Bohan.  US,  Fish  and  Wildlife 
Service.  Lloyd  500  Building.  500  .\E 
Multnomah  Street.  Suite  1692,  Portland. 

Oregon  97232  (.503/2;n-61,Ti ). 


Authority:  The  authority  for  this  action  is 
the  F,ndangpred  Species  Act  of  1973  (16  U.S  C. 
1531  pt  spq.:  Pub,  L  9^-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632,  92  Stat 
l^.^!;  Piib  I,.  95-159.  93  Stat,  1225;  Pub.  L  97- 
:i(>4.  9tiSldt.  1411), 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 

(agriculture). 

Dated   September  12,  1984. 
Susan  Recte, 

Acting  Assistant  Secretcrv  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  84-24789  Filed  9-18-*t,  8,45  ami 
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contains  ckxajments  other  than  ailes  or 
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DEPARTMENT  OF  AGRICULTURE 

Offic«  of  the  Secretary 

Determination  of  import  Quotas  on 
Sugar  for  Fiscal  Year  1985 

agency:  Office  of  the  Secretary.  UDSA. 
action:  Notice. 


summary:  This  notice  estabhshes  the 
annual  quota  year  sugar  import  quota 
(October  1, 1984  through  September  30, 
1985]  at  2.552.000  short  tons,  raw  value. 
EFFECTIVE  DATE:  October  1, 1984, 
ADDRESS:  Mail  comments  to  Chief. 
Sugar  Group,  Horticultural  and  Tropical 
Products  Division.  Foreign  Agricultural 
Service,  UDSA.  Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Nuttall,  Foreign  Agricultural 
Service,  Department  of  Agriculture, 
Washington,  D.C.  20250,  Telephone: 
(202)  447-2916. 

SUPPLEMENTARY  INFORMATION: 
Presidential  Proclamation  No.  4941, 
dated  May  5, 1982,  amended  Headnote  3 
of  subpart  A,  part  10,  schedule  1  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS)  to  establish  a  system  of  import 
quotas  for  foreign  sugar  comirig  into 
United  States.  Under  the  terms  of 
Headnote  3,  the  Secretary  of  Agriculture 
established  an  armual  sugar  import 
period  of  October  l-September  30 
beginning  October  1, 1982.  (47  PR  34812.) 

For  the  1984  quota  year  the  quota  was 
3.052,000  short  tons,  raw  value. 

For  the  1985  quota  year  the  quota 
level  is  2,552.000  short  tons,  raw  value. 

Notice 

Notice  is  hereby  given  that,  in 
accordance  with  the  requirements  of 
Headnote  3,  subpart  A,  part  10,  schedule 
1  of  the  TSUS,  I  have  determined  that  a 
quota  of  2.552,000  short  tons,  raw  value 
of  sugar  as  described  in  items  155.20  and 


155.30  of  the  TSUS  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  during  the  period  October 
1. 1984  through  September  30, 1985.  Of 
the  2,552,000  short  tons,  raw  value,  2,000 
short  tons,  raw  value,  are  reserved  for 
specialty  sugars  from  countries  listed  in 
paragraph  (c)(ii)  of  Headnote  3. 

I  have  also  determined  that  this  quota 
amount  gives  due  consideration  to  the 
interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade. 

In  conformity  with  the  above, 
paragraph  (a)  of  Headnote  3,  subpart  A, 
part  10,  schedule  1  of  the  TSUS  is 
modified  to  read  as  follows: 

3.  (a)  The  total  amoimt  of  sugars, 
sirups  and  molassess  described  in  items 
155.20  and  155.30,  the  products  of  all 
foreign  countries  entered,  or  withdrawn 
from  warehouse  for  consumption, 
between  October  1, 1984  and  September 
30, 1985.  inclusive,  shall  not  exceed  in 
the  aggregate  2.552,000  short  tons,  raw 
value.  Of  this  amount,  the  total  amount 
permitted  to  be  imported  for  purposes  of 
paragraph  (c)(i)  of  this  headnote  (the 
total  base  quota  amount)  shall  be 
2,550,000  short  tons,  raw  value,  and  the 
remaining  2,000  short  tons,  raw  value, 
may  only  be  used  for  the  importation  of 
"specialty  sugars."  as  defined  by  the 
United  States  Trade  Representative  in 
accordance  with  paragraph  (c){ii)  of  this 
headnote. 

Signed  at  Washington,  D.C,  on  September 
14,  1984. 

Richaitl  E.  Lyng, 

A  cting  Secretary  of  Agriculture. 

JFR  Doc  84-24817  Filed  9-14-84.  4fl3  pm] 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  14,  1984. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 


(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  35()4(h] 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  fonjis  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W,  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  hsted 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  D.C.  20503,  ATTN:  Desk 
Officer  for  USDA 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Cooperative  Service 
Marketing  of  Grain  by  Regional 

Cooperatives 
Aimually 
Businesses  or  other  for-profit  16 

responses;  48  hours;  not  applicable 

under  3504(h) 
David  Cummins  (202)  382-1762 
Lany  K.  Robetaon, 
Acting  Clearance  Officer. 

(HI  Doc  B4-MeZS  Filed  •-18-M  8:4S  uit| 
BtLLMQ  COK  S410-01-M 


Packers  and  Stockyards 
Administration 

Depostlng  of  Stockyard 

It  has  been  ascertained,  and  notice  is 
hereby  given,  that  the  livestock  market 
named  herein,  originally  posted  on  the 
respective  date  specified  below  as  being 
subject  to  the  Packers  and  Stockyards 
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Act.  1921,  as  amended  {7  U.S.C.  181  et 
seq.},  no  longer  comes  within  the 
definition  of  a  stockyard  under  said  Act 
and  is,  therefore,  no  longer  subject  to  the 
provisions  of  the  Act. 


FadMy  No.,  mum.  wd  kicakon  o« 


MO-2S8    Ud« 
Co.  Labmon. 


Brolwra  Uvwtodi  AticMn 


Oct  \».  1983. 


Notice  or  other  pubhc  procedure  has 
not  proceded  promulgation  of  the 
foregoing  rule.  There  is  not  legal 
justification  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
the  definition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  natiu-e  of  a 
change  relieving  a  restriction  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Federal  Register. 
This  notice  shall  become  effective  upon 
publication  in  the  Federal  Register. 

(42  Stat.  159,  as  amended  and  supplemented: 

7U.S.C.  181e/se(7.) 

Done  at  Washington,  D.C..  this  13th  day  of 
September  1984. 

lack  W.  BriDckmeyw, 

Chief  Financial  Protection  Branch  Livestock 

Marketing  Division. 

|FH  Doc.  84-24103  Filed  9-18-84:  8:45  amj 
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Forest  Service 

Challis  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Challis  National  Forest  Advisory 
Board  will  meet  at  1:00  p.m.,  MDT,  on 
October  11, 1984  at  the  Challis  NaUonal 
Forest  Supervisor's  Office.  Challis. 
Idaho.  The  purpose  of  this  meeting  is  to 
discuss,  and  receive  advice  and 
recommendations  for.  the  utilization  of 
range  betterment  funds,  and 
development  of  allotment  management 
plans  for  Fiscal  Years  1985  and  1986. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Ralph  Jenkins  at  the 
Challis  National  Forest  Supervisor's 
Office,  Challis,  Idaho  (208/879-2285). 
Written  statements  may  be  filed  with 
the  committee  before  or  after  the 
meeting. 

Dated:  September  10, 1984. 
lack  F.  Griawold, 

Forest  Supervisor  r 

|FR  Doc  84-24775  Filed  9-18-84:  a-4S  ain| 
nUJMO  C006  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Senior  Executive  Service  (SES); 
Performanca  Review  Board 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Hugh  L.  Brennan 
Guy  W.  Chamberlin,  Jr. 
David  L  Edgell 
David  Farber 
I  Michael  Farren 
H.  Stephen  Halloway 
Thomas  F.  Mefford 
Nancy  A.  Richards 
Otto  J.  Wolff 

fo  Ann  Sondey-Hersh, 

Executive  Secretary.  Office  of  the  Secretary, 
Performance  Review  Board. 

FR  Doc  84-24837  Filed  9-1B-84;  8:46  am] 
BtUJNO  CODE:  15tO-aS-M 


International  Trade  Administration 

Certain  Cart>on  and  Alloy  Steel 
Products  Producers,  Prospects  for 
Adjustment  Assistance  for  Firms 

The  Department  of  Commerce, 
pursuant  to  section  264  of  the  Trade  Act 
of  1974,  has  conducted  a  study  of  firms 
producing  certain  carbon  and  alloy  steel 
products.  Such  a  study  is  required 
whenever  the  U.S.  International  Trade 
Commission  (USITC)  completes  an 
investigation  under  Section  201  of  the 
Trade  Act  with  an  affirmative  finding. 

In  its  report  issued  July  24, 1984,  the 
USITC  determined  by  a  three  to  two 
vote  that  plates;  sheet  and  strip;  wire 
and  wire  products;  structural  shapes 
and  units;  and  semi-finished  products 
were  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
threaten  serious  injury  to  the  domestic 
industry  producing  like  or  directly 
competitive  articles.  Three 
Commissioners  recommended  the 
imposition  of  a  5-year  program  of  tariffs 
and  quotas;  two  Commissioners 
recommended  no  relief. 

Section  264  requires  the  Department 
to  review  existing  programs  which  could 
assist  the  domestic  industry.  Four 
federal  agencies  have  financial  or 
technical  assistance  program  that  might 
assist  the  orderly  adjustment  of  firms. 

Under  section  251  of  the  Trade  Act  of 
1974,  a  firm  may  petition  the  Department 
of  Commerce  to  be  certified  as  eligible 
to  apply  for  trade  adjustment  assistance; 
certification  requires  that  increased 


imports  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
petitioning  firm  contributed  importantly 
to:  (1)  Absolute  declines  in  sales  or 
production,  or  both,  and  (2)  the 
separation,  or  threat  of  separation,  of  a 
significant  number  or  proportion  of  its 
workers.  A  trade-impacted  producer 
may  petition  the  Department  for 
certification  at  any  time  regardless  of 
whether  a  petition  has  been  filed  under 
section  201. 

As  of  August  1,  five  domestic  firms 
have  been  certified  as  eligible  to  receive 
Trade  Adjustment  Assistance.  Based  on 
employment,  sales,  production  and 
import  data  obtained  by  the  USITC  in  its 
investigation,  it  appears  likely  that 
several  firms  could  receive  certification 
for  adjustment  assistance.  However, 
more  definite  numbers  cannot  be 
determined  without  more  specific 
company  financial  and  other  data. 

The  program  of  adjustment  assistance 
for  firms  authorized  by  the  Trade  Act 
under  Title  II,  Chapter  3,  and 
administered  by  the  International  Trade 
Administration  (ITA)  in  the  Department 
of  Commerce,  may  provide  either 
financial  assistance  or  technical 
assistance,  or  both.  Financial  assistance 
to  firms  may  take  the  form  of  direct 
loans  or  loan  guarantees,  or  both,  and 
may  be  used  for  the  acquisition, 
construction,  installation, 
modernization,  expansion,  or  conversion 
of  fixed  assets,  or  for  working  capital 
necessary  for  a  firm  to  implement  its 
adjustment  plan.  Technical  assistance 
may  be  used  for  management  and 
operational  assistance,  feasibility 
studies  and  related  research  to  aid  in 
developing  and  implementing  a  firm's 
recovery  plan. 

Title  XXV  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  added  section 
265  to  Chapter  3  of  Title  II  of  the  Trade 
Act  which  provides  for  technical 
assistance,  on  such  terms  as  the 
Secretary  of  Commerce  deems 
appropriate,  for  the  establishment  of 
industry-wide  programs  "for  new 
product  development,  new  process 
development,  export  development  or 
other  uses  consistent  with  the  purposes" 
of  Title  II.  T^e  technical  assistance  may 
be  provided  through  existing  agencies  or 
private  channels  or  by  grants,  contracts, 
or  cooperative  arrangements  to 
associations,  unions,  or  other  nonprofit 
industry  organizations  in  which  a 
substantial  number  of  firms  have  been 
certified  as  eligible  to  apply  for 
adjustment  assistance.  Expenditures 
were  authorized  up  to  $2,000,000 
annually  per  industry. 

Under  the  Public  Works  and 
Economic  Development  Act  of  1965 
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(PWEDA),  as  amended,  also 
administered  by  the  Department  of 
Commerce,  direct  and  indirect 
assistance  to  firms  is  available  without 
Trade  Act  certification.  Firms  located  in 
EDA-designated  "redevelopment  areas" 
and  "economic  development  centers" 
can  benefit  directly  from  business 
development  loans  and  guarantees. 
There  is  doubt,  however,  as  to  EDA's 
ability  to  provide  loan  or  guarantee 
assistance  this  fiscal  year  (FY  1984)  or 
thereafter.  It  may  be  possible  for  firms 
also  to  benefit  indirectly  from  public 
works  financing.  Under  PWEDA  neither 
grants,  loans  nor  guarantees  can  be  used 
to  assist  industries  found  to  have  long- 
term  over  capacity.  However,  PWEDA 
does  not  authorize  technical  assistance 
to  firms  regardless  of  location,  and 
grants  of  loanable  funds  to  communities 
with  actual  or  threatened 
unemployment. 

The  Farmers  Home  Administration 
(FmHA)  of  the  Department  of 
Agriculture  has  a  program  which  may 
benefit  firms  in  the  industry.  Loan 
guarantees  are  available  to  business 
located  in  areas  other  than  cities  with  a 
population  over  50,000.  As  with  EDA 
business  loans,  however,  these 
guarantees  are  not  available  to  firms  in 
industries  characterized  by  long-term 
over  capacity.  FmHA  can  also  make 
loans  to  public  bodies,  such  as  local 
governments  and  development 
organizations,  in  areas  other  than  cities 
of  over  20,000  population. 

The  Small  Business  Administration 
(SBA)  administers  three  programs  of 
potential  assistance  to  small  business.  It 
is  unlikely  that  many  domestic 
producers  of  the  products  for  which 
injury  was  found,  except  wire  products, 
would  qualify  as  a  "small  business" 
under  the  SBA  definition. 

Additional  copies  of  the  report. 
"Prospects  of  Adjustment  Assistance  for 
Firms  Producing  Certain  Carbon  and 
Alloy  Steel  Products"  are  available  from 
Ralph  Thompson,  Office  of  Metals, 
Minerals  and  Commodities,  U.S. 
Department  of  Commerce,  Room  2898, 
Washington,  DC  20230,  telephone  202- 
377-0606. 

Dated:  August  29. 1984. 
David  K.  Diebold, 

Deputy  Assistant  Secretary  for  Trade 
Development. 

IFF  Dor  M-24742  Filed  9-18-84:  8:45  am] 
BILUNG  COOC  3S10-OR-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  From  tf>e  People's 
ReputMIc  of  China 

September  14, 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
20, 1984.  For  further  information  contact 
jane  Corvnn,  International  Trade 
Specialist  (202)  377-4212, 

Background 

A  CITA  directive  establishing  import 
limits  for  specified  categories  of  cotton 
and  man-made  fiber  textile  products, 
including  Categories  363  and  645/646. 
produced  or  manufactured  in  the 
People's  RepubUc  of  China  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1984,  was  published 
in  the  Federal  Register  on  December  22, 
1983  (48  FR  56626).  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
August  19, 1983,  the  Government  of  the 
People's  Republic  of  China  has  notified 
the  Government  of  the  United  States  of 
its  intention  to  use  flexibility  in  the  form 
of  swing  to  be  applied  to  the  current- 
year  limits  for  these  categories.  The 
limit  for  Category  645/646  (man-made 
fiber  sweaters)  is  being  increased  from 
619,030  dozen  to  649,982  dozen.  The  limit 
for  Category  363  (terry  and  other  pile 
towels)  is  being  reduced  to  account  for 
the  increase  applied  to  Category  645/646 
from  18,456.958  numbers  to  16,178,928 
numbers. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7,  1983  (48  FR  15175), 
May  3. 1983  (48  TR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
July  16. 1984  (49  FR  28754). 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  14. 1964. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC. 
Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 


directive  of  December  18, 19S3  from  ttie 
Chairman  of  the  Committee  for  tlie 
Implementation  of  Textile  Agreements  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  1963. 

Effective  on  September  2a  1984.  the 
directive  of  December  19, 1983  is  hereby 
further  amended  to  adjust  the  previously 
established  restraint  limits  for  Categories  363 
and  645/646  to  the  following  under  the  twms 
of  the  Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  A^eement  of  August  19, 1983: ' 


CMagory 

AdtuMO  12-Mo.  mn' 

363 

1 

645/646  ... 

'  Tha  limita  hav«  not  baan  adjusMd  lo  reAact  any  unporta 
exponed  aftar  Dacemtiar  31.  1963 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 

|FK  Doc  84-24714  Piled  »-18-S4.  K4i  an] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Establishment  of  the  Ada  Board  > 

Under  the  provisions  of  Pub.  L  92-463, 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  ^at  the  Ada  Board  has 
been  found  to  be  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Defense  by  law. 

The  Board  will  provide  the  Under 
Secretary  of  Defense,  Research  and 
Engineering,  with  a  balanced  source  of 
advice  and  information  regarding  the 
technical  and  policy  aspects  of  the  Ada 
Program,  This  input  is  essential  to 
achieving  the  establishment  and 
utilization  of  a  common  computer 
language.  The  Board  will  ser\'e  the 
public  interest  by  providing  a  source  of 


'  The  Agreement  provides,  in  pan  that  (1)  »»ith 
the  exception  of  Category  315,  any  ipecific  limit 
may  be  exceeded  by  not  more  than  5  percent  of  its 
square  yardi  equivalent  total,  provided  that  the 
amount  of  the  increase  is  compensated  for  by  an 
equivalent  square  yard  equivalent  decrease  in  one 
or  more  other  specific  limits  in  that  agreement  year 
(2)  the  specific  limits  for  certain  categories  may  be 
increased  for  carryforward,  and  (3|  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement 

■  Ada  is  a  registered  tradetnark  of  the  U.S. 
Government — Ada  joint  Program  Office. 
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expert  advice  in  accordance  with  the 

Defense  Standardization  Program  and 

the  American  National  Standards 

Institute  (ANSI)  procedures. 

FO«  FURTHER  INFORMATION  CONTACT: 

John  Wilson.  Office  of  the  Assistant 

Secretary  of  Defense  (Comptroller).  695- 

4281. 

Pdlricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

IKK  Doc  (M-a4M1  Filed  9-lS-M;  «:45  ami 
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Defense  Science  Board  Task  Force  on 
Atmospheric  Obscuration;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting. 


summary:  The  Defense  Science  Board 
Task  Force  on  Atmospheric  Obscuration 
will  meet  in  closed  session  in  the 
Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense,  At  this  meeting 
the  Task  Force  will  review  their  findings 
and  observation  of  the  atmospheric 
obscuration  phenomenon  and  consider 
what  actions  and  activities  might  be 
appropriate  for  the  Department  of 
Defense  to  take  in  future  response  to  the 
atmospheric  obscuration  phenomenon. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92^63,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  hsted  in  5  U.S.C.  552b(c)  (1) 
(1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated;  October  17.  1964. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense 

IFR  Doc.  M-24840  FilwJ  9-ia-g4.  8:46  smj 
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Defense  Science  Board;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting. 


summary:  The  Defense  Science  Board 
will  meet  in  closed  session  in  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 


Department  of  Defense.  At  this  meeting 
the  Board  will  discuss  interim  findings 
and  tentative  recommendations 
resulting  from  ongoing  Task  Force 
activities  associated  with  Strategic, 
Tactical,  Intelligence/Command, 
Control  and  Communications,  and 
Technology  Issues.  The  Board  will  also 
discuss  plans  for  future  consideration  of 
scientific  and  technical  aspects  of 
specific  strategies,  tactics,  and  policies 
as  they  may  affect  the  U.S.  national 
defense  posture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92^63,  as  amended  (5  U.S.C, 
App.  II  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c](l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public.  j 

Dated:  October  23-24.  1984. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|KK  Doc  M-2M39  KilKd  9-18-84;  B:4S  ain| 
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Department  of  tt)e  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

September  11.  1984. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Advanced  Air 
Vehicle  Surveillance  and  Warning 
Technologies  will  meet  at  the  Pentagon 
on  October  11  (8:30  a.m.--4:30  p.m.)  and 
October  12  (8:30  a.m.-4:00  p.m.)  1984  to 
review  surveillance  technologies  and 
system  concepts  for  application  to  air 
vehicle  detection  systems. 

This  meeting  will  involve  classified 
defense  matters  listed  in  Section  552b{c) 
of  Title  5,  United  States  Code, 
specifically  subparagraph  1  thereof,  and 
will  therefore  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Harry  C.  Water*. 

A  iternate  A  ir  Force  Federal  Register  Liaison 
Officer 

|VK  Uoc  M-2A'-2  Filed  »-ia-»4  ft46  ami 
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Department  of  the  Navy 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review. 

The  Department  of  Defense  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  F,ach  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Existing  Coliection  in  Use  Without  an 
OMB  Control  Number 

Government  Industry  Data  Exchange 
Program  (CIDEP)  Annual  Progress 
Report 

DD2166 

Government  sponsors  provide  GIDEP 
information  free  of  charge  to 
participating  industry  and  government 
activities.  All  activities  use  the 
information  to  maximum  extent  possible 
and  report  data  utilization  on  DD  2166  to 
provide  demonstrated  accomplishment 
of  program  objectives.  The  reports  are 
summarized  in  annual  report  to  Program 
Manager  for  possible  modifications  and 
revisionst  to  program  scope,  policies 
and  procedures. 

Businesses  or  other  for  profit;  Federal 
agencies  or  employees;  1040;  1040 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington,  D.C.  20503,  and 
Daniel  J.  Vitiello,  DOD  Clearance 
Officer,  WHS/DIOR,  Room  1C535.  The 
Pentagon.  Washington,  D.C.  20301, 
telephone  (202)  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Captain 
B.  A.  Butcher,  Naval  Material  Command 
(Code  MAT  06B),  Washington,  D.C. 
20360,  telephone  (202)  692-1106. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Deportment  of  Defense. 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Women's 
Educational  Programs;  Amendment  of 
Meeting  Agenda 

summary:  This  document  is  intended  to 
notify  the  general  public  of  changes  in 
the  agenda  of  a  meeting  of  the  National 
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Advisory  Council  on  Women's 
Educational  Programs  and  its  Executive, 
Civil  Rights.  Federal  Policies,  Practices 
and  Programs,  and  WEEA  Committees 
as  published  in  49  FR  34556  on  August 
31, 1984. 

The  Council  will  meet  from  8:45  a.m. 
until  10:00  a.m.  in  the  U.S.  Capitol  and 
will  recess  for  site  visits  from  10:00  a.m. 
until  12:00  noon  and  from  1:45  p.m.  until 
4:00  p.m.  on  September  20, 1984,  All 
other  dates,  times,  and  locations  remain 
the  same, 

FOR  FURTHER  INFORMATION  CONTACr 

Sally  Todd,  Deputy  Director,  National 
Advisory  Council  on  Women's 
Educational  Programs.  425  13th  Street. 
NW..  Suite  416,  Washington,  D.C.,  20004. 
(202)  376-1038. 

Signed  at  Washington,  DC.  on  September 
14.  1984 

Patricia  A.  Jensen, 

Executive  Director. 

IFK  Doc  a4-24«1S  Filed  B-18-M  8:46  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  No.  CPS4-654-000  ] 

Algonquin  Gas  Transmission  Co^ 
Application 

September  13, 1964. 

Take  notice  that  on  August  17,  1984, 
Algonquin  Gas  Transmission  Company 
(Applicant),  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135,  filed  in 
Docket  No,  CP84-654-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Applicant:  (1)  To  render  additional  firm 
sales  service  under  Applicant's 
established  Rate  Schedule  F-1,  (2)  to 
make  adjustments  to  the  hourly  delivery 
provision  and  to  add  a  monthly 
minimum  commodity  bill  provision  to 
Applicant's  Rate  Schedule  F-1  and  (3)  to 
constiTjct  and  operate  facilities 
necessary  to  render  the  additional  firm 
sales  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  receive  an 
additional  90  billion  Btu  equivalent  of 
natural  gas  per  day  from  Texas  Eastern 
Transmission  Corporation  (TETCO)' 


and  redeliver  such  additional  quantitie* 
under  Applicant's  Rate  Schedule  F-1. 
less  an  amount  required  for  additional 
system  fuel,  to  the  following  16 
customers: 


Maximum  aany  quantitiai  (nvllon 

Btu) 

CustomBf 

Total  F-1 

MMonm 

ExMng 

atlar 

F-1 

F-1 

•ST 

1   Bay  Slat*  Qa* 

Company    

6.529 

33.434 

39.963 

2   Boston  Sas  Compa-oy 

24,814 

ir'.oss 

151,873 

3   Bnstol  and  Wrrar 

das  Company 

385 

1,972 

2.357 

*  Colonial  Gas 

Company  

2282 

11,577 

13.839 

b  Commonwealth  Gaa 

Company 

13  860 

70,981 

64. 84- 

6  Trw  ConnectKXil  Liohl 

4  Power  Company 

10.061 

51.519 

61.560 

7  Connecbcut  Natural 

Gas  Cofpcation 

7  353 

37  655 

45  006 

8  f-tii  River  Cias 

Company 

1.940 

14.606 

16.546 

9   Town  of 

Masaachusens    

165 

845 

1.010 

10  New  Jersey  Naluril 

Gat  Company      

1,160 

6.106 

7.286 

1 1    City  o<  Norwich. 

G-Drmecticut           

875 

4.478' 

5.353 

■!  Orange*  Rockland 

Uliimea  \nc 

984 

5069 

6.073 

13  Tr*  Pequot  Ga« 

Company 

110 

560 

670 

14  ProvKtence  Gas 

Company      

10,704 

54.814 

65.518 

15  Soutti  County  Gat 

Company      _ 

239 

1,221 

1  46C 

ie  THe  Southern 

• 

Connecticul  Ga* 

Cornpany 

5,843 

29.921 

3S.764 

Tow 

87,304 

451.837 

'TETCO  II  currently  seeking  Commission 
authorization  in  Docket  No  CP84-^29-000  to  aell  th<> 
subject  additional  vuiumes  to  Apphtant. 


Applicant  states  that  the  proposed 
additional  F-1  quantities  are  to  be  made 
available  to  the  aforementioned 
customers  at  an  even  hourly  rate,  which 
Applicant  states  is  the  same  basis  on 
which  TETCO  would  make  the  gas 
available  to  Applicant  under  TETCO's 
existing  Rate  Schedule  DCQ-D. 
Applicant  proposes  to  make  the 
following  adjustments  to  the  provisions 
of  Rate  Schedule  F-1  to  conform  with 
the  provisions  of  TETCO's  Rate 
Schedule  DCQ-D: 

1.  Rate  Schedule  F-1  contains  the 
following  provision  (Section  2. 
Applicability  and  Character  of  Service] 
related  to  hourly  deliveries: 

■  Seller  shall  not  be  obligated  to  deliver  to 
Buyer  under  this  Rate  Schedule  in  any  single 
hour  more  than  Buyer's  Maximum  Hourly 
Quantity:  but  Seller  will  make  hourly 
deliveries  to  Buyer  without  regard  to  such 
hmitHtion  to  the  extent  tiiat.  in  Sellers  sole 
judgment,  it  can  do  so  without  impairment  to 
Its  other  obligations.  Buyer's  Maximum 
Hourly  Quantity  shall  be  6  percent  of  Buyers 
Maximum  Daily  Quantity  for  all  nominated 
daily  deliveries  up  to  Buyer's  Maximum  Daily 
Quantify  in  effect  on  August  1,  1984  (Existing 
.MDQ).  For  nominated  daily  deliveries  in 
excess  of  the  Existing  .MDQ,  Buyer's 
Maximum  Hourly  Quantity  shall  be  6  percent 
of  the  Existing  MDQ  plus  4.17  percent  of  the 


nominated  daily  dehvery  in  excess  of  the 
ExisUng  MDQ." 

Applicant  proposes  that  for 
incremental  daily  deliveries  in  excess  of 
the  currently  effective  maximum  daily 
quantity,  the  obligation  be  changed  from 
the  6  percent  per  hour  amount  to  a 
uniform  hourly  amount  [i.e..  l/24th  rate 
or  4.17  percent  per  hour).  Applicant 
alleges  that  this  lower  hourly  quantity 
permits  certain  economies  in 
construction  of  facilities  proposed 
herein. 

2.  TETCO'S  Rale  Schedule  DCQ-D, 
under  which  Apphcant  would  purchase 
the  incremental  supply,  contains  a 
minimum  monthly  commodity  charge 
applicable  to  usages  at  less  than  "5 
percent  load  factor  during  any  month. 
The  current  supply  for  sales  under  Rate 
Schedule  F-1  is  obtained  by  purchases 
under  TETCO's  Rate  Sched'ule  GS-D 
which  contains  no  minimum  commodity 
charge  and  Rate  Schedule  DCQ-D 
which  contains  the  aforesaid  75  percent 
minimum  monthly  requirement. 
However,  the  mix  of  the  two  has 
provided,  in  the  past,  a  sufficiently  low 
composite  requirement  so  that  Applicant 
did  not  provide  for  incurrence  of  this  gas 
cost:  and  the  problem  has  not  arisen  in 
the  past.  The  composite  monthly  load 
factor  requirement  has  been  • 

approximately  34  percent.  However. 
under  the  proposal  herein  the  mix  of  GS 
and  DCQ  gas  changes  materially,  with  a 
resulting  composite  monthly  load  factor 
requirement  of  approximately  41 
percent,  as  shovxm  below.  At  the  new 
level.  Applicant  alleges  that  the 
possibility  increases  that  this  contingent 
gas  cost  could  actually  occur  during  a 
month — particularly  an  off-peak  month. 
Accordingly,  Applicant  proposes  to  add 
a  provision  to  its  tariff  providing  that  in 
the  event  this  contingent  ga?  cost 
actually  does  occur  it  would  be 
reimbursed  by  those  Rate  Schedule  F-1 
customers  who,  during  that  month,  took 
gas  under  Rate  Schedule  F-1  (and 
including  Applicant's  Rate  Schedule  I-l 
takes  during  that  month)  which  were 
less  than  41  percent  load  factor  use  of 
that  customer's  maximun;  daily 
quantity. 


Loao  lector  requremer^i 
(mitlior  Blui 


Pre»er« 


Proposec 


GSA  oomraci  (Jemand- 
DCO  contract  demand. 


Tola'  

Percenl  DOG  le  To«l 

Percem     DCQ      >     75    penjeni 
Montniy  U)M)  Facto 


242269 
203.907 


446.176 


242,269 
I   293,907 

536  176 


45.7  I 
342 


54.8 


38674 
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3.  TETCO's  Rate  Schedule  DCQ-D, 
under  which  the  incremental  supply  is  to 
be  purchased,  provides  an  availability 
of  365  days  use  of  the  contract  demand. 
Based  upon  this,  Applicant  has  advised 
its  customers  that  upon  commencement 
of  service  contemplated  by  this 
application,  it  would  increase  the 
relationship  between  annual  firm 
entitlement  and  maximum  daily  quantity 
under  Applicant's  Gas  Rate  Schedule  F- 
1  to  280  days  usage. 

4.  Exhibit  N  of  Applicant's  application 
shows  that  with  the  proposed  facilities, 
system  cost  exceeds  system  revenues, 
indicating  the  need  for  a  rate 
adjustment.  Applicants  states  that  such 
rate  adjustment  would  be  the  subject  of 
a  rate  proceeding  where  individual  rate 
levels  would  be  determined. 

To  accomplish  revised  sales  delivery 
obligations,  Applicant  proposes  herein 
to  constuct  and  operate  facilities  at  an 
estimated  cost  of  $72,932,742  as  follows: 


Proposed  faotrties 


Estimatad  cost 


Pipslines: 

Approjnmalaty  15  6  m*m  ot  SOnnch 
loop  n  New  Jersey 

Apprownatety  **  miles  o(  tOnncti  E-1 
syswm  loop  m  Connecticul      

ApprOKHTietory  3  9  nmles  of  '0-incti  G-2 
s>stem  loop  ir  Rhode  island  

Approximalelv  2  5  miles  p<  IZinch  G- 

10  SYStem  loop  m  MassaOusetls 

,  Appfoximalely  1 1  5  miles  ol  nipeline 
retest  and  regulatory  ir\staiiation  J-1 

system     

Compressors. 

Install  tnrse  3830  fwrsepower  compres- 
sors at  proposed  compressor  station 
r\  Southeast  New  Yor*   

Install  one  3830  horsapower  compres- 
sor at  susdng  compressor  station  m 
Cromwell,  Connecticut  

Modrfy  process  pvmg  at  existing  crxrv 
pressor  station  r\  Stony  Pomt,  New 
York 

Mo(tify  process  pvvig  at  existing  com- 
pressor station  X  BurriUvilto.  Rhode 


3  Meter  Stations:  Uisceltaneous  modifica- 
tions 

4  Allowance  lor  funds  used  dunng  corv 


strucDon 


5  Taiei  t-'aciiity  Cost 

6.  Commission  Filing  Fees.. 

Total  Cost _. 


$20,624,000 
2.834.0OO 
2.492.000 

1,768,000 

2.063,000 

24.961.000 

7.945,000 

1.755.000 

1.283.000 

1. 405.000 

5.660,800 

72,790,800 

141.942 


72.932.742 


Applicant  proposes  initially  to  finance 
the  estimated  $72,932,742  cost  of 
constructing  the  proposed  facilities 
through  revolving  credit  arrangements, 
short-term  loans,  and  funds  on  hand, 
with  permanent  financing  to  be 
undertaken  at  a  later  date  as  part  of 
Applicant's  overall  long-term  financing 
program. 

Applicant  submits  that  the  proposed 
service  to  be  rendered  pursuant  to  the 
authorization  requested  herein  is 
required  by  the  present  and  future 
public  convenience  and  necessity. 
Applicant  states  that  TETCO  has  not 
expanded  its  base-load  Rate  Schedule 
DCQ  service  to  Applicant  since  1969. 


Since  that  time.  Applicant  alleges  that 
Applicant's  New  England  markets  have 
been  expanding.  Applicant  states  in  its 
application  that  additional  gas  to  be 
made  available  form  TETCO  and,  in 
turn.  Applicant  would  enable 
Applicant's  resale  customers  to  render 
more  reliable  service  to  gas  users  in 
their  New  England  markets  and  enhance 
their  ability  to  cope  with  delivery 
requirements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
3, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  CommLssion's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  !f  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc.  84-24703  Filed  9-18-64;  84S  ami 
BILUNO  CODE  C717-41-M 

IDocket  No.  CP84-651-000] 

ANR  Pipeline  Co.;  Application 

September  13. 1984. 

Take  notice  that  on  August  15, 1984, 
ANR  Pipeline  Company  (Applicant),  500 


Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP84-651-000 

an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  Applicant  to  provide  a 
transportation  service  for  American 
Petrofina  Company  of  Teras  (Fina)  on 
behalf  of  Cosden,  Inc.  (Cosden),  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  for 
public  inspecfion. 

Applicant  states  that  it  entered  into  a 
transportation  agreement  (Agreement) 
with  Fina  on  June  4, 1984,  in  which  it 
agreed  to  receive,  transport,  and 
redeliver  up  to  13  billion  Btu  of  natural 
gas  per  day.  Applicant  indicates  that  it 
would  receive  the  gas  from  Northern 
Natural  Gas  Company,  Division  of 
InterNorth,  Inc.  (Northern),  for  the 
account  of  Final  at  a  subsea  tap  in  High 
Island  Area  Block  546,  offshore  Texas, 
and  deliver  thermally  equivalent 
quantities  to  Louisiana  Resources 
Company  (LRC)  at  Cameron  Parish. 
Louisiana,  to  make  redeliveries  to 
Faustina  Pipe  Line  Company  (Faustina) 
at  Vermilion  Parish,  Louisiana.  It  is 
stated  that  Faustina  would  then  deliver 
thermally  equivalent  volumes  to 
Cosden's  facility  near  Carville.  Iberville 
Parish,  Louisiana.  It  is  further  stated  that 
Fina  has  agreed  to  pay  Applicant  16.17 
cents  per  million  Btu  of  gas  transported 
through  the  High  Island  Offshore 
System;  10.2  cents  per  million  BTU  of 
gas  transported  through  Applicant's  own 
facilities  to  LRC  for  Fina's  account;  1.25 
cents  per  Mcf  in  payment  of  the  funding 
unit  for  the  Gas  Research  Institute.  In 
addition,  it  is  indicated  that  LRC  and 
Faustina  would  receive  10.39  cents  and 
17.88  cents  per  million  Btu.  respectively, 
for  their  service.  It  is  further  indicated 
that  the  term  of  the  Agreement  would 
commence  on  the  date  of  initial 
deliveries,  and  continue  for  a  period  of 
two  years  thereafter. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
3, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10),  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
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moticHi  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kennetb  F.  Plumh, 
Secretary.  "^ 

m  Dot  64-24704  Piled  »-1»-e4:  8:45  an] 


9M7S 


BIUJMO  CODE  trir-oi-n 


[Docket  No.  CP84-69d-000] 

Colorado  Interstate  Gas  Co.; 
Application 

September  13. 1964. 

Take  notice  that  on  September  7, 1984. 
Colorado  Interstate  Gas  Company 
(Applicant).  P.O.  Box  1087,  Colorado 
Springs.  Colorado  80944,  filed  in  Docket 
No.  CP84-699-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Applicant  to  sell  natural  gas  to  all  its 
present  resale  customers  under  a  new 
discount  rate  schedule.  Rate  Schedule 
SDR-1,  through  September  30, 1985,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  since  1979  its 
annual  sales  volume  had  declined 
substanfially  with  no  forecast  of 
recovery  of  these  markets  in  the  near 
future.  It  is  stated  a  decrease  in  sales 
volume  has  occurred  each  year, 
dropping  from  397.000,000  Mcf  in  1979  to 
276,000.000  Mcf  in  1983.  The  largest 
single  year  reduction  occurred  in  1983,  it 
is  claimed,  when  sales  volume  fell 
approximately  47.000,000  Mcf  from 
323,000,000  Mcf  in  1982,  a  reduction  of 
14.5  percent.  Applicant  states  further, 
that  in  its  major  service  area,  all  of  19B3 
was  12  percent  colder  than  a  normal 
year  in  contrast  to  1982  which  was  less 


than  4  percent  below  normal.  It  is 
asserted  that  although  the  extreme 
weather  conditions  in  December  1983 
resulted  in  sales  8.000,000  Mcf  higher 
than  December  1982,  sales  for  all  of  1983 
fell  short  of  sales  during  1982. 

It  is  alleged  that  projections  of  sales 
for  1984  indicate  a  continuation  of  the 
downward  trend  with  sales  volumes 
estimated  to  be  259,000.000  Mcf.  These 
declines  have  occurred,  it  is  asserted, 
even  though  the  residential  and 
commercial  customer  growth  in 
Applicant's  major  market  areas  has 
increased  an  aggregate  of  approximately 
13  percent  during  the  1979-1983  period. 

Apphcant  states  the  continuing 
decline  of  sales  volumes  has  the 
potential  to  increase  its  exposure  to 
possible  take-or-pay  liabilities  under 
certain  of  its  gas  purchase  contracts.  To 
counter  this  exposure,  Applicant  claims, 
it  has  taken  aggressive  action  to  reduce 
the  potential  take-or-pay  liability,  while 
at  the  same  time  making  sustained 
efforts  to  retain  sales.  The  actions 
claimed  by  Applicant  ere: 

1  Reducing  gas  prices.  Applicant 
states  that  on  August  15,  1984,  it  filed 
with  the  Commission  for  authority  to 
reduce  its  natural  gas  rates  by  S19.8 
million  annually  effective  October  1, 
1984.  It  is  said  this  is  the  fourth  price 
reduction  filed  by  Applicant  in  the  past 
two  years  resulting  in  a  total  decrease  of 
approximately  60  cents  per  Mcf. 

2.  Renegotiating  gas  purchase 
contracts. 

3.  Releasing  certain  gas  under 
contract. 

4.  Concurrently  filing  special  discount 
Rate  Schedule  AF-1  for  which 
reauthorization  is  sought  in  Docket  No. 
CP84-700-000, 

Applicant  indicates  proposed  Rate 
Schedule  SDR-1  would  be  an  effort  to 
retain  sales  by  providing  an  incentive 
price  for  volumes  of  gas  purchased  by 
Its  customers  which  are  in  excess  of  a 
predeterimed  threshold  volume.  The 
threshold  volume  would  be  90  percent  of 
each  customer's  annual  purchase 
volume  based  upon  the  transmission 
system  sales  volume.  Should  Rate 
Schedule  SDR-1  be  in  effect  for  a  period 
of  less  than  one  year,  the  threshold 
volume  would  be  prorated  for  the 
appropriate  period. 

The  discount  price  would  apply  only 
to  sales  in  excess  of  the  threshold 
volume  and  further  would  exclude 
purchases  under  any  other  discount  rate 
schedule.  Applicant  proposes  that  the 
Rate  Schedule  SDR-1  rate  be 
established  as  15  cents  per  Mcf  less  than 
its  Rate  Schedule  G-1  commodity  rate. 

Applicant  estimates  that  in  1983  if  lost 
approximately  20,000,000  Mcf  of  sales 
because  of  gas-on-gas  competition. 


Applicant  daima  proposed  Rate 
Schedule  SDR-1  coupled  with  price 
reductions  would  make  the  price  of  its 
gas  more  competitive  with  gas  from 
external  sources. 

It  is  stated  proposed  Rate  Schedule 
SDR-1  is  designed  to  increase 
competitiveness  by  offering  Applicant's 
customers  an  incentive  to  purchase 
increased  volumes  of  gas  from 
Applicant  at  reduced  rates  through 
existing  facilities  and  delivery  points. 
The  aggregate  volume  that  Applicant 
sells  to  any  cutomer  under  Rate 
Schedule  SDR-1,  combined  with  that 
Customer's  purchases  under  other 
applicable  rate  schedules,  would  not  be 
permitted  to  exceed  the  authorized 
entitlements  for  such  customer. 

Applicant  asserts  Rate  Schedule  SDR- 
1  would  benefit  its  customers  by 
providing  a  reduced  purchase  price  for 
all  volumes  purchased  in  excess  of  the 
threshold  volume.  Applicant  claims  this 
price  reduction  would  be  absorbed  by 
its  accepting  a  reduced  mar^n,  and  it 
would  not  impose  any  additional  cost  to 
offset  the  lower  price.  Any  additional 
sales  would  benefit  all  of  Applicant's 
custo.Tiers  by  reducing  potential  take-or- 
pay  exposure,  it  is  claimed.  Thus,  it  is 
asserted,  any  gas  sales  made  under  Rate 
Schedule  SDR-1  which  otherwise  would 
have  been  sold  under  another  existing 
rate  schedule  would  only  affect 
Applicant  through  receipt  of  a  reduced 
margin.  Applicant  states  its  customers 
stand  only  to  gain  without  any  risk 
imposed  by  the  implementation  of 
proposed  Rate  Schedule  SDR-1. 

.^ny  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
2,  1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protest  filed  with  the 
Commission  will  be  considered  by  if  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protesfants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  fo 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
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without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
KeniMth  F.  Plumb, 
Secretary. 

(FR  Doc  M-MTOe  Filed  9-ld-M:  8:4S  «n| 
BOIMG  COOC  nu-OI-M 


[Dodwt  No.  CP84-7(XMMX>] 

Cotorado  Interstate  Gas  Co^- 
ApplicatJon 

September  13, 1984. 

Take  notice  that  on  September  7, 1984, 
Colorado  Interstate  Gas  Company 
(Applicant),  P.O.  Box  1087,  Colorado 
Springs.  Colorado  80944.  filed  in  Docket 
No.  CP84-70O-O0G  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Applicant  to  sell  natural  gas  to  all  its 
present  resale  customers  under  a  new 
discount  rate  schedule.  Rate  Schedule 
AF-1,  through  September  30, 1985,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  since  1979  its 
annual  sales  volume  has  declined 
substantially  with  no  forecast  of 
recovery  of  these  markets  in  the  near 
future.  It  is  stated  a  decrease  in  sales 
volume  has  occurred  each  year, 
dropping  fi-om  397,000,000  Mcf  in  1979  to 
276,000,000  Mcf  in  1983.  The  largest 
single  year  reduction  occurred  in  1983,  it 
is  claimed,  when  sales  volume  fell 
approximately  47,000,000  Mcf  from 
323,000,000  Mcf  in  1982.  a  reduction  of 
14.5  percent.  Applicant  states  further, 
that  in  its  major  service  area,  all  of  1983 
was  12  percent  colder  than  a  normal 
year  in  contrast  to  1982  which  was  less 
than  4  percent  below  normal.  It  is 
asserted  that  although  the  extreme 
weather  conditions  in  December  1983 
resulted  in  sales  8,000,000  Mcf  higher 
than  December  1982,  sales  for  all  of  1983 
fell  short  of  sales  during  1982. 

It  is  alleged  that  projections  of  sales 
for  1984  indicate  a  continuation  of  the 
downward  trend  with  sales  volumes 


estimated  to  be  259,000,000  Mcf.  These 
declines  have  occurred,  it  is  asserted, 
event  thou^  the  residential  and 
commercial  customer  growth  in 
Applicant's  major  market  areas  has 
increased  an  aggregate  of  approximately 
13  percent  during  the  1979-1983  period. 

Applicant  states  the  continuing 
decline  of  sales  volumes  has  the 
potential  to  increase  its  exposure  to 
possible  take-or-pay  liabilities  under 
certain  of  its  gas  purchase  contracts.  To 
counter  this  exposure.  Applicant  claims, 
it  has  taken  aggressive  action  to  reduce 
the  potential  take-or-pay  liability,  while 
at  the  same  time  making  sustained 
efforts  to  retain  sales.  The  actions 
claimed  by  Applicant  are: 

1.  Reducing  gas  prices.  Applicant 
states  that  qn  August  15, 1984,  it  filed 
with  the  CoDimission  for  authority  to 
reduce  its  natural  gas  rates  by  $19.8 
million  annually  effective  October  1, 
1984.  It  is  said  this  is  the  fourth  price 
reduction  filed  by  Applicant  in  the  past 
two  years  resulting  in  a  total  decrease  of 
approximately  60  cents  per  Mcf. 

2.  Renegotiating  gas  purchase 
contracts. 

3.  Releasing  certain  gas  under 
contract. 

4.  Concurrently  filing  special  discount 
Rate  Schedule  SDR.l  for  which 
authorization  is  sought  in  Docket  No. 
CP84-699-000. 

Applicant  indicates  Rate  Schedule 
AF-1  is  an  additional  effort  by  it  to 
retain  sales  by  providing  an  incentive 
price  for  its  customers  with  qualifying 
end-users.  The  incentive  price  would  be 
applicable  only  when  the  end-user 
purchases  natural  gas  in  excess  of  150 
Mcf  per  day  from  Applicant's  customer, 
notifies  the  customer  that  an  alternative 
fuel  source  offers  a  lower  cost  and  that 
the  end-user  would  be  switching  to  an 
alternative  fuel  or  alternate  natural  gas 
supply  source.  End-users  currently  using 
an  alternative  fuel  would  qualify  the 
customer  for  the  Rate  Schedule  AF-1 
rate  provided  the  end-user  switched  to 
natural  gas  because  of  this  incentive 
rate. 

It  is  claimed  Applicant's  market  areas 
are  not  in  locations  with  heavy 
industrial  loads  and  that,  because  of  the 
limited  opportunity  to  supply  industrial 
end-users  with  natural  gas.  Applicant- 
believes  the  retention  of  such  existing 
end-users  and  possible  addition  of  end- 
users  now  using  alternative  fuel  would 
be  vital  to  prevent  further  reductions  in 
its  sales. 

Applicant  estimates  that  in  1983  it  lost 
approximately  20,000,000  Mcf  to  gas-on- 
gas  competition,  80  percent  or  16,000,000 
Mcf  of  which  was  to  large  end-users.  It 
is  claimed  the  proposed  Rate  Schedule 
AF-1,  coupled  with  price  reductions  by 


Applicant,  would  make  the  price  of 
Applicant's  gas  more  competitive  with 
gas  from  external  sources. 

Rate  Schedule  AF-1  would  consist  of 
an  incentive  price  of  15  cents  per  Mcf 
less  than  the  Rate  Schedule  G-1 
commodity  rate.  The  resale  customer 
would  be  a  contributor  under  Rate 
Schedule  AF-1  wherein  it  would  provide 
a  discount  of  2  cents  per  Mcf  to  the  end- 
user  in  addition  to  the  reduced  price  for 
those  purchaser  from  Applicant. 
Applicant  claims  that  its  customer 
would  benefit  from  the  increased  sales 
level  and  should  have  significant 
interest  in  supporting  the  special 
discount  rate  program. 

The  aggregate  volume  that  Applicant 
would  sell  to  any  customer  under  Rate 
Schedule  AF-1,  combined  with  that 
customer's  purchases  under  the  other 
applicable  rate  schedules,  would  not  be 
permitted  to  exceed  the  authorized 
entitilements  for  such  customer. 

It  is  alleged  Rate  Schedule  AF-1 
would  benefit  Applicant's  resale 
customers  by  providing  a  reduced 
purchase  price  for  all  volumes 
purchased  that  are  attributable  to  a 
qualifying  end-user.  Applicant  states  its 
price  reduction  would  be  absorbed  by 
its  accepting  a  reduced  margin  and 
would  not  affect  any  customer  by 
imposing  additional  cost  to  offset  the 
lower  price.  It  is  asserted  sales  made 
pursuant  to  Rate  Schedule  AF-1  would 
benefit  all  of  Applicant's  customers  by 
reducing  potential  take-or-pay  expostu^. 
Applicant  claims  the  proposed  Rate 
Schedule  AF-1  cannot  adversely  affect 
any  of  its  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
2. 1984.  file  with  the  Federal  Energy 
Regualtory  Commission.  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a  - 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regualtory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
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and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
belives  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary: 

im  Doc  84-24706  Filed  9-18-84.  8:45  «m) 
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I  Docket  No.  CP84- 1 1 2-00 1 J 

Columbia  Gas  Transmission  Corp.; 
Amendment  of  Request  Under  Blanket 
Auttiorization 

September  13. 1984. 

Take  notice  that  on  August  24, 1984, 
'  Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP84-112-001  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Columbia  proposes 
to  continue  to  transport  natural  gas  on 
behalf  of  Certainteed  Corporation 
(Centainteed)  under  the  authorization 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

By  request  noticed  on  January  13, 
1984,  in  Docket  No.  CP84-112-000, 
pursuant  to  the  prior  notice  and  protest 
procedure  set  forth  in  $  157.205  of  the 
Commission's  Regulations  Columbia 
was  authorized  to  transport  up  to  800  dt 
equivalent  of  natural  gas  per  day 
through  October  9, 1984,  to  Certainteed's 
York,  Pennsylvania,  plant. 

Comumbia  proposes  to  continue  the 
transportation  through  June  30. 1985.  on 
the  same  terms  and  conditions  as  the 
existing  transportation  authority. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 


of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|n»  Doc  84-24707  Filed  ^IS-M  8-4S  «m| 
BILUNG  CODE  6717-01-M 
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Columbia  Gas  Transmission  Corp.; 
Amendment  to  Request  Under  Blanket 
Authorization 

September  13, 1984. 

Take  notice  that  on  August  24, 1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue.  SE..  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP84-188-001  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  Columbia  proposes 
to  continue  to  transport  natural  gas  on 
behalf  of  Mar-Zane,  Inc.  (Mar-Zane), 
under  the  authorization  issued  in  Docket 
No.  CP83-76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  request  noticed  on  January  13, 
1984,  in  Docket  No.  CP84-18ft-000, 
pursuant  to  the  prior  notice  and  protest 
procedure  set  forth  in  5  157.205  of  the 
Commission's  Regulations  Columbia 
was  authorized  to  transport  up  to  150  dt 
equivalent  of  natural  gas  per  day 
through  October  3, 1984.  to  Mar-Zane's 
Haydenville.  Ohio,  plant. 

Columbia  proposes  to  continue  the 
transportation  through  June  30. 1985.  on 
the  same  terms  and  conditions  as  the 
exisfing  transportation  authority. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary 

(FR  Doc  M-2470a  Filed  »-l»-M:  •;«»  a<n| 
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[Docket  No.  CPS4-662-000] 

Columbia  Gulf  Transmission  Co^ 
Application 

September  13.  1984. 

Take  notice  that  on  August  24. 1984, 
Columbia  Gulf  Transmission  Company 
(Apphcant),  P.O.  Box  683.  Houston, 
Texas  77001.  filed  in  Docket  No.  CP84- 
662-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Mountain  Fuel 
Resources,  Inc.  (Mountain  Fuel),  ail  as 
more  fully  set  forth  in  the  apphcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  transport  on  an 
interruptible,  best-efforts  basis,  20,000 
Mcf  per  day  of  Moimtain  Fuel's  gas  from 
the  tailgate  of  Chevron's  Carter  Creek 
plant  in  Section  6.  Township  18  North, 
Range  119  West.  Uinta  County. 
Wyoming,  and  to  redeUver  equivalent 
volumes  to  Mountain  Fuel  at  the  inter- 
connection of  Applicant's  and  Mountain 
Fuel's  facilities  in  Section  18,  Township 
17  North.  Range  119  West  Uinta  County, 
Wyoming.  The  redelivered  volumes 
would  be  reduced  to  reflect  the  retention 
by  Applicant  of  1.05  percent  of  the  total 
volume  of  gas  received  at  the  receipt 
point  as  fuel  and  unaccounted-for 
volumes,  it  is  explained. 

Applicant  states  that  Mountain  Fuel 
would  pay  Applicant  a  rate  of  6.16 
percent  per  Mcf  of  gas  (at  14.73  psia)  for 
gas  received  for  transportation  at  the 
receipt  point. 

It  is  explained  that  the  service  would 
continue  in  effect  for  a  period  of  20 
years  from  the  date  of  initial  delivery 
and  from  year  to  year  thereafter. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
3. 1984,  file  with  the  Federal  Ener^ 
Regulatory  Commission.  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
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under  the  Natural  Gas  Act  (la  CFR 
157.10).  All  protesU  filed  with  the 
Commiuioa  whll  b*  coasitiend  by  it  in 
deteimiaing  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
prote»taatx  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  aa  a 
party  in  any  hearing  therein  must  Gle  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regtilatory  Commission  by 
sections  7  and  15  oi  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Cominiseion  at  its  designee  on  this 
apphcatioB  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commissiao  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  reqnired  by  the  public 
convenience  and  necessity,  tf  a  oiotion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  ComaisBion  on  its  own  motioa 
believes  that  a  formal  bearii^  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procechH^  herein  provided 
for.  unless  otherwise  advised  it  wdl  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
KeBD«<k  F.  Plimb, 
Secretary. 

|FR  Doc  M-2«7W  Pled  9-lS-a«:  i:4S  »m\ 
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[Profwrt  Ma  <79»-003) 

Comwcnw— Wh  o«  PwmayNaitia, 
Surraadar  of  EMmption 

September  14, 1984. 

Take  notice  that  the  Commonwealth 
of  Pennsylvania,  Exemptee  for  the 
proposed  Nockamixon  Dam  Project  No. 
4799,  requested  by  fetter  dated  August 
17. 1984,  that  its  exemption  be 
terminated.  The  order  granting 
exemption  was  issued  on  September  14, 
1983.  The  project  would  have  been 
located  on  Tcrfiickom  Creek  in  Bucks 
County,  Pennsylvania.  Exemptee  has  not 
started  project  construction. 

The  Exemptee  filed  the  request  on 
Augost  17, 1984.  and  the  surrender  of  the 
exemption  for  Project  No.  4798  is 
deemed  accepted  as  of  August  17, 1984. 
and  effective  as  of  30  days  after  the  date 
of  this  notice. 

lv0iiiMtB  r.  rfunnk. 
Secretary. 

[Fit  Doc.  M-4I71»FIM  •-»-««:  MS «B) 
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[Prodsct  MiK  a53(M»ai 

Commonwaaltti  of  Pennaytvaaia 
Department  of  Environmental 
Resources;  Surrender  of  Exemptton 

September  14. 19a4. 

Take  notice  tfwt  the  Comnron wealth 
of  Pennsylvania  Department  of 
EnvironmentBl  Resowces,  Exemptee  for 
the  George  H  Stevenson  Project  No. 
5530,  has  requested  that  its  exemption 
be  terminateid.  The  order  granting 
exemption  for  Project  No.  5530  was 
issued  on  February  2, 198*.  The  preset 
would  have  been  located  on  the  First 
Fork  Sinnemahoning  Creek,  in  Cameron 
County.  Pennsylvania.  Exemptee  has  not 
started  project  construction. 

The  Exemptee  filed  the  request  on 
August  17, 1984,  and  the  surrender  of  the 
exemption  for  Project  No.  5530  is 
deemed  accepted  as  of  August  17. 1984. 
and  effective  as  of  30  days  after  the  dale 
of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Ooc.  S4-2471 1  niMl  9-1»~*t  «!4S  dm| 
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[Dodtet  No.  CP«4-€57-000I 

El  Paso  Natural  Gas  Co.;  App«eatk>n 

September  13, 1984. 

Take  notice  that  on  August  21. 1984.  El 
Paso  Natural  Gas  Company  (Applicant). 
Post  Office  Box  1492,  El  Paso.  Texas 
79978,  filed  in  Docket  No.  CP84-657-000 
an  application  pursu€Kit  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  the  sale  of 
natural  gas  to  Arizona  Public  Service 
Company  (Arizona)  for  resale  to  Salt 
River  Project  Agriciiltiiral  Improvement 
and  Power  District  (Salt  River)  and 
pursuant  to  secticffi  7(c)  for  permission 
to  dehver  natural  gas  for  sale  directly  to 
Salt  River  through  the  use  of  existing 
pipeline  and  metering  facilities  in 
Maricopa  County.  Arizona,  all  as  mote 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Applicant  states  that  pursuant  to  a 
gas  sales  agreement  (agreement),  dated 
February  1. 1970,  as  ameaded.  among 
Applicant,  Arizona  and  Salt  River, 
which  comprises  special  Rate  Schedule 
X-7  to  Applicant  8  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  2.  Applicant 
constructed  and  operates  certain 
pipeline  and  metering  facilities  and  sells 
and  delivers  up  to  47,248J79  Mcf  of 
natural  gas  per  year  to  Arizona. 
inicuding  gas  destined  for  resale  to  Salt 
River  for  use  in  Salt  River's  Cross  Cut. 
Kyrene  and  Agua  Fria  electric 
generating  povirer  plants  in  Mark»pa 


Coonty.  it  is  farther  stated  tilat  by  letter, 
dated  December  20. 190.  Applicant  has 
given  notice  of  its  intentfon  Co  turadnule 
the  agreement  as  of  December  31, 19M 

Applicant  also  states  tSiat  aa  prowded 
by  a  letter  of  intent  dated  August  3. 
1984,  Applicant  and  Salt  River  wiO 
execute  an  agreement  to  provide  for  dw 
direct  sale  by  Af^licant  of  gaa  not  ta 
exceed  92.900  N4cf  per  day.  to  Salt  River 
for  utilisation  at  tte  Cross  Cat.  Kyreae 
and  Agua  Fria  i>lants. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcatron  should  on  or  before  October 
3, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commissions's 
Rules  of  Practice  and  Procedure  (18  CFR 
365.214  or  385.211)  and  the  Regulations 
under  the  Natural  gas  Act  {18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  approporiale  action  to 
be  taken  but  will  not  serve  to  make  (he 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  aa  a 
party  in  any  hearing  tbereia  mast  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  porsmnt  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Ptactice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motioa  for  leave  to 
intervene  is  tinjely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  format  hearing  is  reqaired,  further 
notice  of  such  hearing  will  be  doly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Phunb, 

Secretary. 

[FR  [>ic  M-24712  POni  B-IS-M  l:«  Hll 
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[Docket  No.  ES84-70-000] 

El  Paso  Electric  Co.;  Application 

September  14, 1984. 

Take  notice  that  on  September  4,  1984. 
El  Paso  Electric  Company  (Applicant) 
filed  an  application  and  an  amendment 
on  September  5, 1984,  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  seeking  authority 
pursuant  to  Section  204  of  the  Federal 
Power  Act  to  issue  and  sell  in  October 
1984  in  a  negotiated  private  placement 
up  to  $50,000,000  principal  amount  of 
first  mortgage  bonds  and  applying  for  an 
exemption  of  the  transaction  from  the 
competitive  bidding  requirements  of  the 
Commission.  The  Company  is  also 
requesting  that  the  Commission 
authorize  it  to  negotiate  the  placement 
of  the  first  mortgage  bonds  with  a  single 
placement  agent. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  should  file  a  motion  to 
intervene  or  protest  on  or  before 
October  4, 1984.  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  M-24713  Filed  e-1S-»4;  «:4S  am) 
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[Docket  No.  CP84-66»-000] 
Freeport  Pipeline  Co.;  Application 

September  13. 1984. 

Take  notice  that  on  August  27, 1984, 
Freeport  Pipeline  Company  (Applicant), 
601  Poydras  Street,  New  Orleans, 
Louisiana  70130  filed  in  Docket  No. 
CP84-66»-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  in 
place  and  discontinue  the  operation  of 
facilities  and  the  transportation  of 
natural  gas.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  by  order  issued 
April  14. 1982.  in  Docket  No.  CP81-419- 
000.  it  was  authorized  to  retain  in  place 
6.58  miles  of  10-inch  pipeline  and  1.48 
miles  of  6-inch  pipeline  and  to  transport 
natural  gas  from  Exxon  Corporation's 
(Exxon)  platforms  in  Grand  Isle  Block  16 
Field  L  and  Grand  Isle  Block  18  Field  A, 
offshore  Louisiana,  to  Freeport  Sulphur 
Company's  (Freeport  Sulphur)  offshore 


sulphur  mine  at  Grand  Island  Block  9  in 
state  waters  in  the  Gulf  of  Mexico. 
Applicant  further  states  that  the  natural 
gas  so  transported  by  it  has  been 
purchased  from  Exxon  by  Freeport 
Sulphur  pursuant  to  a  gas  sales  contract 
providing  for  termination  when  Exxon's 
post-January  1974  deliveries  reach 
24.  691.977  Mcf 

Applicant  states  that  Freeport  Sulphur 
ceased  taking  deliveries  of  the  Exxon 
gas  on  July  24,  1984,  on  the  basis  that  the 
total  quantity  available  under  the 
contract  has  been  delivered  It  is  further 
stated  that  in  view  of  the  termination  of 
the  Exxon  gas  sales  contract,  and  as  a 
result  of  the  unavailability  to  Freeport 
Sulphur  of  adequate  reserves  in  the 
producing  area  served  by  the  subject 
pipeline  facilities,  Freeport  Sulphur  has 
contracted  with  intrastate  suppliers  to 
provide  all  future  requirements  of 
natural  gas  at  the  Grand  Isle  mine. 

Applicant  asserts  that  the  facilities 
proposed  to  be  abandoned  in  place  are 
no  longer  required. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
3, 1984  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary 

I  re  Doc  B*-24n4  FiW  »-1»-M.  8:4S  am| 
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I  Docket  No.  CP7S-S7-01 1  ] 

KN  Energy,  Inc.;  Amendment 

September  13. 1984. 

Take  notice  that  on  August  21. 1984, 
KN  Energy.  Inc.  (Petitioner),  P.O.  Box 
15265,  Lake  wood,  Colorado  80125,  filed 
in  Docket  No.  CP75-57-011  an 
amendment  to  the  petition  to  amend  the 
order  issued  May  11, 1977  '  in  Docket 
No.  CP75-57,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  to 
refiecl  an  agreement  dated  May  31. 1984. 
between  Petitioner  and  Montana-Dakota 
Utilities  Co.  (MDU)  which  reduces 
MDU's  right  to  purchase  gas  under  a  gas 
sales,  transportation,  and  gas  exchange 
agreement  (agreement),  dated  May  10. 
1974,  between  Petitioner  and  MDU,  and 
also  increases  MDU's  facility  charge  to 
Petitioner,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Petitioner  states  that  the  May  31. 1984. 
amendment  reduces  MDU's  right  to 
purchase  exchange  gas  produced  by 
Petitioner,  or  a  subsidiary  of  Petitioner, 
from  15  percent  to  7V4  percent. 
Petitioner  further  states  it  would  reduce 
MDU's  right  to  purchase  exchange  gas 
which  is  purchased  by  Petitioner  from 
any  non-affiliated  producer  in  the 
Bowdoin  area  of  mutual  interest  from  50 
percent  to  25  percent. 

Petitioner  avers  that  the  May  31,  1984, 
amendment  would  change  the  formula 
used  to  calculate  Petitioner's  monthly 
payment  to  MDU  for  additional 
facilities,  which  Petitioner  elected  to 
have  MDU  construct  pursuant  to  the 
agreement,  by  increasing  the  cost  of 
capital  rate  from  9,75  percent  to  11.76 
percent  (return  on  net  investment),  plus 
7.65  percent  to  reflect  a  50  percent 
composite  statutory  federal  and  state 
income  tax  rate  imposed  on  net  income 
less  related  interest  deductions,  for  a 
new  total  rate  of  19.41  percent. 
Petitioner  further  avers  that  the 
proposed  changes  in  the  cost  of  capital 
rate  would  reflect  the  level  of  return  and 
taxes  authorized  by  the  Commission  in 


'  Thi«  proceeding  wai  commenced  before  the 
F.P.C.  By  joint  refulation  of  October  1. 1977  (10  CFR 
1000.1).  i(  wai  transferred  to  the  Commiuion 
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MDlTs  last  geofefal  rate  cas«  in  Docket 
No^RFSa-ll-QOa 

Any  penoB  deaiiiog  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  October 
3. 1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  fded  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanta 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commision's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doe  a».4«n5  FiWd  V-IS-M  M*^ 
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[Docket  No.  CP74-322-001 

Michigan  Gm  Storaga  Co;  PMKton  To 
Amend 

Seplember  13, 19M. 

Take  notice  that  on  August  17, 1984. 
Michigan  Gas  Storage  Company 
(Petitioner).  212  West  Michigan  Avenue. 
Jackson,  Michigan  49201.  filed  in  Docket 
No.  CP74-322-001  a  petition  to  amend 
the  order  issued  November  10, 1977,  in 
Docket  No.  CP74-322,  et  al.  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  remove  the  52,000,000  Mcf 
transportation  limitation  on  natural  gas 
sold  by  Northern  Michigan  Exploration 
Company  (Northern  Michigan]  bom 
three  lease  blocks  in  offshore  Louisiana, 
to  Consumers  Power  Company 
(Consumers),  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  November  10. 
1977,  order,  authorized  Northern 
Michigan  to  sell  natural  gas  to  its 
parent,  from  three  lease  blocks  located 
oflshore  Louisiana.  It  is  further  stated 
that  the  order  authorized  Trunkline  Gas 
Company  {TrunkTuie)  to  transport  the 
subject  aa  from  Northern  Michigan  to 
Petitioner  at  the  existing  Consumers- 
Tnmkline  interconnection  on  the 
Indiana-Michigan  border  and  authoriicd 
Petitioner  to  transport  the  gas  from 
Trunkline  to  Conaumera.  In  the 


November  10. 1977.  ortkr,  the 
Commission  limited  the  transportation 
and  sale  to  52.0Q0J)QO  Mcf  at  Ihc 
estimated  proven  reeenes  attribatabie 
to  Northern  Michigan's  workiBS  interest 
in  the  tlftree  lease  blocks. 

Petitioner  asserts  that  subsequent  to 
the  issuance  of  the  November  10. 1977, 
order,  Northern  Michigan's  oiigiaal 
estimates  of  proven  reserves  have 
proven  to  be  conservative.  It  is  further 
asserted  that  Northern  Michigan 
currently  estimates  that  the  52.000^)00 
Mcf  ceiling  could  be  reached  during  1966 
and  projects  that  total  proven  reserves 
from  the  lease  block  would  amount  to 
approximately  70,00a000  Mcf.  Petitioner 
seeks  amendment  of  the  November  10. 
1977,  order  to  allow  it  to  transport  on 
behalf  of  Consumers  all  natural  gas 
produced  from  Northern  Michigan's 
working  interests  in  the  subject  lease 
blocks.  Petitioner  avers  that  the 
elimination  of  the  52.00a000  Mcf 
limitation  in  its  certificate  would  not 
require  any  change  in  any  existing 
facilities  and  Petitioner  would  continue 
to  have  pipeline  capacity  sufficient  to 
transport  gas  from  Northern  Michigan  to 
consumers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
OcL  3  1984.  fkw  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385-211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR  157- 
10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Comniisaion's  Rules. 
Keaasth  F.  Pkonh, 
Secretary. 

|FR  Dw.  M-M71S  rUa*  >.1«-Mi  ft46  md) 
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[Docket  Mo.  CP84-667-000] 

Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  fnc.;  Appncatlon 

September  13. 19B4 

Take  notk:e  that  on  August  24, 1984, 
Northern  Nalual  Gas  Company,  Division 
of  bitcrNorth.  Inc.  (AppHcant),  2223 
Dodge  Street,  Omaha.  Nebraska  6m02, 
filed  in  Docket  No.  CP84-e67-000  an 
application  pursuant  to  section  7(c)  of 


the  Natural  Gas  Act  tor  a  teitilimte  of 
public  convenience  and  necessity 
authorizing  tfie  transportation  of  natural 
gas  for  American  Petrofrne  Cmm^aag  of 
Texas  (Fina^  all  a*  more  fully  set  Sorth 
in  the  application  which  is  on  Git  wUh 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicant  and  Fine 
are  parties  to  a  gas  pvchase  contract 
dated  March  17. 1977,  prowiffing  for  the 
sale  by  Fina  to  Apphcani  of  Batural  gas 
from  High  Island  Area  Black  Ar-571 
(HIA-671)  offshore  Texas. 

Applicant  states  that  it  is  obligated  by 
the  gas  purchase  contract  to  purchase 
90%  of  Fina's  HIA-571  deliverability. 
However,  Applicant  explains  ^at  it  is 
presently  experiencing  a  steation  where 
its  natural  gas  supplies  onder  contract 
exceed  its  market  reqnrenicBts  and  it  is 
unable  to  purchase  the  minimuB 
contract  volume.  Applicant  states  that 
this  excess  supply  situation  is  expected 
to  contmue  thnrngh  the  saraaser  of  1986^ 
at  which  time  Applicant  wo«Id  be 
required  to  contract  for  new  gas 
supplies  in  order  to  meet  the  1988  winter 
market  requirements. 

Applicant  stales  that,  in  an  effort  to 
reduce  its  take-or-pay  expoenre  (foring 
this  temporary  excess  stippty  sitae tron. 
it  has  entered  into  a  temporary  Hmited 
release  from  gas  purchase  contract  with 
Fina  dated  March  16, 1964.  It  is  stated 
that  the  release  contract  provides  for  the 
release  of  one-third  of  Fina's  HIA-*71 
deliverability  presently  under  eaotract 
to  Applicant  for  a  two-year  peciod  and 
the  reduction  of  Applicant's  purchase 
obligation  under  the  gas  purchase 
contract  from  the  original  90%  to  75%  of 
the  HIA-571  deliverability  for  the 
remaining  term  of  the  contract. 

In  return,  it  is  stated.  Applicant  has 
entered  into  a  gas  transportatioit 
agreement  with  Fma  dated  March  19, 
1984,  as  amended  August  14, 1904, 
wherein  Applicant  has  agreed  to 
transport,  on  a  bes^-eAort  hasie,  op  to 
13,000  Mcf  of  the  released  nstaral  gas 
per  day  for  the  account  of  Fkn  from  Ae 
HLA-571  production  ptatfom.  Applicant 
states  that  it  would  redeliver  thermally 
equivalent  volnmes  to  ANR  Pipeline 
Company  at  the  interconneetien  of  the 
HL\-571  lateral  and  High  Ishnd 
Offshore  System  (HIOS)  in  HlA-«4efar 
the  account  of  Fma  for  further 
transportation  through  HIOS. 

Applicant  states  that  it  wiH  charge 
Fina  3.9  cents  perMcf  of  gas  received  at 
HIA-571  based  upon  its  system-wide 
cost  of  service  allocation  factors  in 
Apphcant's  currently  effective  rate 
settlement  in  Docket  No.  RPft2-71. 
approved  by  Commission  order  dated 
April  28, 1983. 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  ot  before  October 
3, 1984,  file  with  the  Federal  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  365.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considwed  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  wilt  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  reqviired  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commissian  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Piumb, 
Secretory, 

|FR  Doc  »4-24"l  7  Rl*d  9-18-M;  8r4S  am) 
BIL.UNG  CODE  •717-«1-M 


(Docfcat  No.  CP84-««t-O0Oj 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.;  Application 

September  13. 1964. 

Take  notice  that  on  August  24. 1984, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.  (Applicant), 
2223  Dodge  Street.  Omaha,  Nebraska 
68102,  filed  m  Docket  No.  CP84-fl68-O00 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Northwest  Central  Pipeline 


Corporation  (northwest  Central)  and  the 
construction  of  facilities  to  facilitate 
such  transportations,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
pubic  inspection. 

Applicant  proposes  to  transport 
natural  gas  for  Northwest  Central 
pursuant  to  the  terms  of  a  gas 
transportation  agreement  between 
Applicant  and  Northwest  Central  dated 
May  29, 1984.  Applicant  would  transport 
natural  gas  for  Northwest  Central  to  and 
from  Northern  Gas  Product's  (NGI^ 
Bushton  Exb-action  Plant  located  in 
EJlsworth  County,  Kansas.  Such 
transportation  service  is  said  to  be 
necessary  to  accomodate  a  sales 
agreement  between  Northwest  Central 
and  NGL  Production  Company  (NGL) 
whereby  Northwest  Central  has  agreed 
to  sell  up  to  sell  up  to  20JD00  Mcf  per  day 
of  natural  gas  to  NGL  for  the  purpose  of 
extracting  liquefiable  hydrocarbons  at 
the  Bushton  Extraction  Plant. 

Applicant  would  transport  up  to 
100,000  Mcf  per  day  of  natural  gas  from 
two  existing  interconnections  between 
Applicant  and  Northeast  Central  in 
Burton  County,  Kansas,  to  the  suction 
side  of  NGP's  Bushton  Extraction  Plant 
where  snch  gas  would  be  processed. 
Applicant  would  then  transport  the 
residue  from  such  natural  gas  from  the 
discharge  side  of  NGFs  Bushton 
Extraction  Plant  for  redehvery  to 
Northwest  Central  at  a  proposed 
interconnection  to  be  constructed 
between  Applicant  and  Northwest 
Central  located  in  Bushton  County, 
Kansas.  Applicant  estimates  the  cost  to 
construct  the  proposed  interconnecfion 
to  be  $151,200. 

Applicant  proposes  to  charge 
Northwest  Central  1.70  cents  per  Mcf  of 
gas  transported  to  the  suction  side  of 
-N'GP's  Bushton  Extraction  Plant  or  2.05 
cents  per  Mcf  gas  transported  to  the 
suction  side  of  NGFs  Bushton 
Extraction  Plant  for  ultimate  dehvery  to 
the  proposal  delivery  point  between 
Applicant  and  Northwest  Centra!  in 
Barton  County,  Kansas, 

.-\ny  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
3, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211}  and  the  Regulations 
under  the  Natural  Gas  .^ct  (18  CFR 
157.10),  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determinmg  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 


protestants  parties  to  the  proceetfag. 

Any  person  wishing  to  become  a  party 
to  a  procseding  ot  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordaace  with 
the  Commission's  Rule. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdication  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Ga*  Act 
and  the  ComBiiasiona  Rules  of  Practice 
and  Procedure,  a  kearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motioa  to  intervei»e  if 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  tbc 
matter  finds  that  a  ^-ant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motioD 
for  leave  to  intervene  is  timely  Wed.  or  tf 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  heieia  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kmnth  F.  Plumb. 
Secivtarj. 

fFD  Doc  B4-M7Z7  F1Ml)-M.M:  Mi  «) 
BItUNQ  OOOf  (717-t1-M 


[Pro)ectNe.S55»-002} 

Pennsytvania  Department  of 
Environmental  Resources;  Surrender 
of  Exemption 

September  14,  1964, 

Take  notice  that  PennsyK'ania 
Department  of  Environmental 
Resources,  Exemptee  for  the  Pjinafuning 
Dam  Project  No.  5553,  kas  requeued 
that  its  exemption  be  terminated.  The 
order  granting  exemption  for  Project  No. 
5553  was  issned  March  6. 1984.  The 
project  would  have  been  located  on  the 
Shenango  River  in  Crawford  County, 
Pennsylvania.  Exemptee  has  not  started 
project  construction. 

The  Exemptee  filed  the  request  on 
August  17. 1984,  and  the  surrender  of  the 
exemption  for  Project  No.  5553  is 
deemed  accepted  as  of  August  17, 1983, 
and  effective  as  of  30  days  after  the  date 
of  this  notice. 
Ketweth  F.  Plumb, 
Secretary. 

IFF  Doc  »4-24r2a  F:le<l  9-1B-M   8«i  •m) 

BILUNO  CODE  (rn-at-H 


38682 


Federal  Register  /  Vol.  49.  No.  183  /  Wednesday.  September  19.  1984  /  Notices 


[Docket  No.  OF84-461-000] 


Western  Power,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  SmaN  Power  Production 
Facility 

September  14. 1984. 

On  August  23. 1984.  Western  Power, 
Inc.  (Applicant)  of  P.O.  Box  31359, 1914 
North  34th  Street,  Seattle.  Washington 
98103-1359  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  15.5  megawatt  hydroelectric 
facility  will  be  located  near  the  North 
Fork  Sky((omish  River  in  Snohomish 
County.  Washington. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  grantmg  of  qualifying 
status  should  file  a  petition  to  intevenue 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

A  separate  application  is  required  for 
hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  S4-24729  RIed  9-I8-84:  MS  ami 
BILUNQ  CODE  niT-OI-M 


[Docket  No.  CP84-666-000] 

ANR  Pipeline  Co.;  Request  Under 
Blanket  Authorization 

September  14,  1984 

Take  notice  that  on  August  24, 1984, 
A.\R  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP84-666-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
ANR  proposes  to  transport  natural  gas 
on  behalf  of  Fostoria  Glass  Company 
(Fostoria)  under  the  authorization  issued 
In  Docket  No.  CP  82-480-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically.  A.N'R  proposes  to 
transport  up  to  1,000  df  equivalent  of 
natural  gas  per  day  for  Fostoria  through 
June  30,  1985.  ANR  states  that  the  gas  to 
be  transported  would  be  pruchased  from 
ANR  Gathering  Company  (Gathering  ) 
and  would  be  used  primarily  as  fuel  in 
process  equipment  and  boilers  in 
Fostoria's  Moundsville,  West  Virginia, 
facility.  ANR  states  that  it  would  recieve 
the  gas  existing  delivery  points  on  its 
system  and  redeliver  such  gas  to 
Columbia  Gas  Transmission 
Corporation  (Columbia).  It  is  explained 
that  pursuant  to  the  agreement,  ANR 
would  take  receipt  of  the  purchased 
volumes  which  Fostoria  would  cause 
Gathering  to  tender  to  ANR  For 
Fostoria's  account  at  a  point  of 
interconnection  of  the  pipeline  system  of 
A.NR  and  the  production  facilities  of 
Gathering  in  the  States  of  Kansas. 
Oklahoma  and  Texas.  ANR  states  it 
would  transport  and  deliver  equivalent 
volumes  to  Columbia  for  Fostoria's 
account  at  an  existing  point  of 
interconnection  of  the  pipeline  systems 
of  Columbia  and  ANR  in  Paulding 
County.  Ohio.  ANR  is  advised  that 
Columbia  would  provide  additional 
transportation  for  or  on  behalf  of 
Fostoria. 

As  consideration  for  providing  the 
transportation  service  ANR  states  that  it 
would  charge  54.7  cents  per  dt 
equivalent  for  all  gas  transported  and 
delivered  to  Columbia  for  Fostoria's 
account  which  rate  is  based  upon  ANR's 
rate  schedule  EUT-1  on  file  in  its  FERG 
Gas  Tariff,  Original  Volume  No.  1. 

Any  person  or  the  Commission's  staff 
may,  wihtin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 


Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act, 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  84-24802  Filed  9-1&-M,  8:45  am) 
BILLING  CODE  6717-01-M 


(Docket  No.  CP84-44-001] 

Columbia  Gas  Transmission  Corp. 
Amendment  to  Request  Under  Bianlcet 
Authorization 

September  14,  1984. 

Take  notice  that  on  August  29,  1984, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charieston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP84-44-001  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  continue  to  transport 
natural  gas  on  behalf  of  Locke 
Insulators,  Inc.  (Locke),  under  the 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  continue 
transporting  natural  gas  to  Locke's 
Baltimore.  Maryland,  plant  until  June  30. 
1985.  instead  of  the  October  4, 1984, 
termination  date  authorized  in  Docket 
No.  CP84-444-O00  under  the  prior  notice 
procedure  by  notice  issued  December 
27.  1983.  Columbia  also  requests 
authorization  for  an  increase  in  volumes 
transported  from  800  million  Btu  on  an 
average  day  to  1.132  billion  Btu  and 
from  288  billion  Btu  on  an  annual  basis 
to  413  billion  Btu.  It  is  stated  that  the 
peak  day  quantity  would  remain  at  1.4 
billion  Btu.  It  is  also  stated  that  the  end- 
use  of  the  gas  would  include  process  gas 
as  well  as  boiler  fuel  instead  of  boiler 
fuel  only  as  authorized  in  Docket  No. 
CP84-44-000.  Columbia  asserts  that  in 
all  other  respects  the  transportation 
would  remain  the  same  as  authorized  in 
Docket  No.  CP84-^14-000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


F»dOTri  Reghtar  /  Vol.  «.  No.  1S3  /  Wedneaday.  Seirtember  19.  1984  /  Woticea 


Commi88ioB'«  PtxKerfnral  Rule*  (1»  CFR 
385.214)  a  motion  to  mtenrene  or  notice 
of  intervention  and  pareaairt  to  i  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  proteat  is  filed  withm  the 
time  allowed  therefor,  tbe  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  tbe  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-Z4a03  FUed  a-lS-**  Mt  ami 
BILUNQ  CODE  CTYT-OI-M 


[Docket  No.  CP79-256-003) 

Columbia  Gulf  TraiwniMion  Co.; 
Petition  To  Amend 

September  14, 1964. 

Take  notice  that  on  August  6, 1984. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP7&- 
256-003  a  petition  to  amend  the  order 
issued  April  24, 1979,  in  Docket  No. 
CP79-256-000  as  amended  October  16, 
1981,  in  Docket  No.  CP7ft-256-002 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  so  as  to  authorize  the 
substitution  of  a  transportation 
arrangement  for  the  present 
transportation  and  exchange 
arrangement,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  order  issued  April  24, 1979,  as 
amended  by  order  issued  October  16, 
1981,  it  is  stated,  the  Commission 
authorized  Columbia  Gulf  to  deliver,  for 
the  account  of  Gulf  Oil  Corporation 
(Gulf)  approximately  86.000  Mcf  of 
natural  gas  per  day  to  a  point  near 
Venice,  Plaquemines  Parish,  Louisfana, 
said  gas  being  all  of  Columbia  Gulfs 
affiliate's  gas  from  Exxon  Company, 
U.S.A.'s  Grand  Isle  processing  plant 
(Grand  Isle  plant)  and  all  or  part  the  gas 
transported  through  the  Project  37 
pipeline.  In  exchange,  it  is  indicated, 
equivalent  volumes  were  to  be  delivered 
by  Gulf,  from  its  production  in  Eugene 
Island  Block  238,  offshore  Louisiana,  to 
a  point  near  Erath,  Vermilion  Parish, 
Louisiana.  It  is  further  indicated  that 
Columbia  Gulf  was  authorized  to 
receive  from  Gulf  an  additional  40iXX) 
Mcf  of  gas  per  day  at  Erath.  Columbia 
Gulf  was  then  to  transport  said  excess 
volumes  to  a  delivery  point  near  St. 


Landry,  St.  Landry  Parish,  Louisiana, 
and  receire  11.67e  perMcf  of  gas 
recerved  and  transported,  it  is 
explained. 

Due  to  operational  problems, 
Columbia  Gulf  proposes  that  the 
exchange  be  converted  to  a  straight 
transportation  arrangement  It  is  averred 
that  Columbia  Gulf  would  receive,  on  a 
best-efforts  basis,  up  to  100,000  Mcf  of 
gas  per  day  from  Gulf  near  Erath, 
Vennilion'Parish,  Louisiana,  and 
redeliver,  for  tbe  account  of  Gulf. 
equivalent  volumes  of  gas,  less 
retainage,  to  an  interconnection  with 
Texas  Eastern  Transmission 
Corporation's  facihties  near  Venice, 
Plaquemines  Parish,  Louisiana. 
Columbia  Gulf  proposes  to  charge  3.94 
cents  per  Mcf  of  gas  for  its  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Oct.  4, 1984,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washingtoa 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Roles 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  »4-24804  Filed  »-16-a4  8:4S  am| 
BHJJM  CODE  WIT-OI-a 


[Docket  Na  TA8fr-1-33-000  and  001] 

El  Paso  Natural  Gaa  Co.;  Proposed 
Change  in  Ratea  Pursuant  to 
Purchased  Gas  Cost  AdjustmenU 

September  13. 1984. 

Take  notice  that  on  August  31,  1984,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing  a  notice  of  change  in 
rates  for  jurisdictional  gas  service 
rendered  to  customers  served  by  its 
interstate  gas  transmission  system 
under  rate  schedules  affected  by  and 
subject  to  Section  19,  Purchased  Gas 
Cost  Adjustment  Provision  ("PGA"), 
contained  in  the  General  Terms  and 
Conditions  of  El  Paso's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  which 
Section  19  also  applies  to  certain  special 
rate  schedules  contained  in  El  Paso's 


FERC  Gas  Tariff,  Third  Revised  Volume 
No.  2  and  Original  Volume  Na  2A. 

The  filing  reflects  an  iacrease  in  the 
purchased  gas  cost  of  $0.0010  per  dth 
and  a  decrease  of  $a2058  per  dth  in  the 
surcharge  rate  for  a  net  adjustraenl  in  EI 
Paso's  currently  elective  rale  wkich  is  a 
decrease  of  $ail4a  per  dth  attributable 
to  the  PGA. 

To  implement  the  instant  notice  of 
change  in  rates.  El  Paso  tendered  br 
filing  the  followiag  revised  tariff  sheet* 
to  its  FERC  Gas  TariS: 


T«««MaM 

I                 TwMtflM* 

Rrw  Rwkad  Vokinw  Na  1 .. 

.^  ntH     RM«nd    ShM    Na 

10O.       Stcona       Ravmd 

ShM  No  540 

''>>in)  ri»iiiwd  VaksM  Ma  2.. 

..  T»n»^i  wyNfi  HiiiiU  S>— 1 

Na  1-0. 

Ongm*  Votum*  No  2A 

No.  «-C 

El  Paso  requests  that  the  Commission 
grant  waiver  of  its  applicable  rules, 
regulation  and  orders  as  inay  be 
necessary  to  permit  the  tendered  revised 
tari^  sheets  to  become  effective  on 
October  1, 1984. 

El  Paso  states  that  the  filing  has  been 
served  upon  all  interstate  pipeline 
system  customers  of  El  Paso  and  all 
interested  state  regulatory  commissions. 

Any  perscm  desiring  to  be  heard  or  to 
protest  said  filing  shoald  file  a  petition 
to  intervene  or  protest  witti  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
20, 1984.  Protests  will  be  corwidered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wiishing  to 
become  a  party  nrast  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Ooc  M-4MW  Viimi  B-U-M.  •:«  mb] 
BILLINa  COOC  SriT-OMS 


[Docket  No.  GP84-4ft-<000] 

El  Paso  Natural  Gas  Co.  v.  Wagner  & 
Brown;  Complaint 

Issued:  September  14.  1984. 

On  August  31, 1984.  EI  Paso  Natural 
Gas  Company  (El  Paso)  filed  a 
complaint  under  Rule  206  of  the 
Commission's  Rules  of  Practice  and 


i 
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Procedure  '  against  Wagner  &  Brown. 
The  complaint  concerns  sales  of  gas 
Wagner  &  Brown  makes  to  El  Paso  from 
three  wells  in  Oklahoma  *  and  whether 
the  sales  violate  the  provisions  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA).' 

El  Paso's  complaint  arises  from 
actions  by  Wagner  &  Brown  under  its 
gas  purchase  agreement  with.  El  Paso 
dated  April  17. 1979.  as  supplemented  on 
August  18. 1979.  El  Paso  claims  that  this 
agreement  contains  a  take-or-pay 
provision  which  obligates  El  Paso  to 
purchase  and  receive  or  pay  for  whether 
.  or  not  received,  a  minimum  quantity  of 
gas  per  day  (80  percent  of  the  aggregate 
maximum  delivery  capacity  of  the  wells 
to  dehver  gas  at  the  delivery  point(s)).  El 
Paso  claims  that,  subject  to  certain 
exceptions  listed  in  the  contract,  if  it 
fails  to  purchase  and  receive  any  gas 
during  any  year,  it  must  pay  to  Wagner 
&  Brown  an  amount  which  is  the 
difference  between  the  price  for  the 
minimum  quantities  of  gas  and  the  price 
for  the  quantities  of  gas  actually 
purchased  and  received  by  El  Paso. 

El  Paso  further  states  that  while  it  has 
the  right  to  make  up  any  deficiency 
payments  by  receiving,  without  charge, 
the  quantities  of  gas  it  paid  for  but  did 
not  take,  that  these  make-up  volumes 
are  not  considered  to  be  part  of  the 
minimum  quantities  of  gas  which  El 
Paso  is  required  to  buy  under  the 
agreement.  Furthermore,  El  Pasos  make- 
up rights  terminate  under  the  contract 
on  July  24. 1989.  El  Paso  asserts  that  due 
to  the  current  decline  in  the  demand  for 
gas,  its  takes  under  the  contract  did  not 
equal  the  aggregate  maximum  delivery 
capacity  during  1982  and  1983.  Wagner 
&  Brown  have  allegedly  demanded 
payment  from  El  Paso  in  the  amount  of 
$2,514,047.14.  for  deficiencies  in  those 
years.  El  Paso  has  refused  to  pay,  and 
Wagner  &  Brown  has  filed  suit  against 
El  Paso  to  recover  this  amount.*  El  Paso 
claims  that  it  may  never  be  able  to  fully 
recover  these  payments. 

El  Paso  alleges  that  receipt  by  Wagner 
&  Brown  of  the  deficiency  amount  would 
violate  the  NGPA  because  (1)  Wagner  & 
Brown  would  receive  payment  in  excess 
of  the  applicable  maximum  lawful  price 
for  those  volumes  of  gas  actually 
delivered  due  to  the  inability  of  El  Paso 
to  fully  recover  the  claimed  deficiency 
payments;  and  (2)  Wagner  &  Brown 
would  receive  an  interest  benefit 
attributable  to  the  deficiency  payments 


made  up  under  the  terms  of  the 
agreement,  which  interest  would  exceed 
the  applicable  maximum  lawful  prices 
for  the  gas  when  delivered.  El  Paso 
therefore  requests  the  Commission  issue 
an  order  declaring  that  Wagner  & 
Brown's  demand  for  deficiency 
payments  under  the  gas  purchase 
agreement  constitute  an  unlawful 
demand  for  payment  of  a  price  in  excess 
of  the  applicable  maximum  lawful  prices 
under  the  NGPA.  and  that  the  . 
Commission  order  Wagner  &  Brown  to 
cease  and  desist  from  making  its 
demands  for  such  payments. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  should  be  filed  within  30  days 
following  publication  of  this  notice  in 
the  Federal  Register.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24806  Filad  9-18-84: 8:45  am| 
BILUNG  CODE  67ir.^1-M 


'  18  CFR  385.206  (1983). 

■The  wells  are  the  Bryant  Unit  21  No  1  Well,  the 
Slate  of  Oklahoma  16  No.  1  Well  and  the  Slate  of 
Oklahoma  14  No.  2  Well. 

•  15  U.S.C.  3301-3432  (1982). 

•Wagner  a  Brown  v.  El  Paso  Natural  Gas 
Company.  No.  C-84-43.  DisincI  Court  of  Roger  Mills 
County.  Oklahoma. 


(Docket  No.  RP$4-1 21-0001 
Mjctiigan  Gas  Storage  Co.;  Filing 

September  13,  1984. 

Take  notice  that  on  September  5, 1984, 
Michigan  Gas  Storage  Company 
(Applicant).  212  West  Michigan  Avenue, 
Room  lOllB,  Jackson,  Michigan  49201 
filed,  pursuant  to  18  CFR  part  154.  a 
Docket  No.  RP84-121-000.  an 
Application  for  a  rate  for  transportation 
and  compression  service  at  Applicant's 
Freedom  Compressor  Station,  all  as 
more  fully  set  forth  in  the  Application, 
which  is  on  file  with  the  Commission 
and  available  for  public  inspection. 

Specifically,  Applicant  requests 
Commission  approval  of: 

1.  Rate  Schedule  "T-2"  which  will 
apply  to  gas  (a)  which  a  customer, 
qualified  under  PanMark  (or  equivalent). 
Order  319  or  319-A,  Order  234-B  or 
Section  311  of  the  Natural  Gas  Policy 
Act,  delivers  or  causes  to  be  delivered 
to  Applicant  at  the  inlet  of  Applicant's 
Freedom  Compressor  Station,  and  (b) 
which  Applicant  transports  through  that 


station  and  redelivers  to  such  customer 
or  its  designee  at  the  outlet  of  the 
station,  and  (c)  the  transportation  of 
which  involves  none  of  Applicant's 
other  facilities;  and 

2.  The  classifications,  practices,  rules 
and  regulations  affecting  such  rates, 
charges,  and  services. 

The  application  is  one  of  two  being 
filed  concurrently  by  Applicant.  Both 
are  for  transportation-type  services. 
Applicant  states  that  because  the 
services  involve  different  parts  of 
Applicant's  system,  two  separate  rates 
were  necessary  to  reflect  properly  the 
costs  of  providing  the  services. 
Applicant  further  states  that  only  one  of 
these  rates  would  be  charged  in  any 
particular  transaction.  The  proposed 
rate  under  the  "T-2"  tariff  would  be 
3.25c  per  MMBtu. 

Pursuant  to  18  CFR  154.51.  Applicant 
seeks  a  waiver  of  the  requirements  of  18 
CFR  154.22.  so  that  the  rate  proposed 
here  may  go  into  effect  on  September  12, 
1984.  Absent  a  waiver  allowing  an 
earlier  effective  date,  Applicant 
proposed  that  the  rate  be  effective  on 
October  5,  1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  pefitions  or  protests 
should  be  filed  on  or  before  September 
20,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parfies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F  Plumb, 
Secretary. 

IFF  Due  S4-2480-  Filed  9-18-84.  845  am) 
BILLING  CODE  S717-01-M 


(Docket  No.  RP84- 122-000] 
Michigan  Gas  Storage  Co.;  Filing 

September  13,  1984. 

Take  notice  that  on  September  5. 1984, 
Michigan  Gas  Storage  Company 
(Applicant),  212  West  Michigan  Avenue, 
Room  lOllB.  Jackson,  Michigan  49201 
filed,  pursuant  to  18  CFR  Part  154,  in 
Docket  No.  RP84-1 22-000  an 
Application  for  a  total  system 
transportation  rate  all  as  more  fully  set 
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forth  in  the  Application,  which  is  on  file 
with  the  Commission  and  available  for 
public  inspection. 

Specifically,  Applicant  requests 
Commission  approval  of: 

1.  Rate  Schedule  "T-3"  which  would 
apply  to  transportation  of  gas  for  any 
customer  that  is  qualified  to  receive  gas 
under  PanMark  (or  equivalent),  Order 
319  or  319-A,  Order  234-B  or  Section  311 
of  the  NPGA;  and 

2.  The  classifications,  practices,  rules 
and  regulations  affecting  such  rates, 
charges,  and  services. 

The  application  is  one  of  two  being 
filed  concurrently  by  Applicant.  Both 
are  for  transportation-type  services. 
Applicant  states  that  because  the 
services  involve  different  parts  of 
Applicant's  system,  two  separate  rates 
were  necessary  to  reflect  properly  the 
costs  of  providing  the  services. 
Applicant  further  states  that  only  one  of 
these  rates  would  be  charged  in  any 
particular  transaction.  The  proposed 
rate  under  the  "T-S"  tariff  is  1.85«  per 
MMBtu.  If  incidental  storage  is  required 
in  order  to  make  daily  receipts  equal 
daily  deliveries,  then  the  proposed  rate 
would  be  increased  by  1.83$  per  MMBtu. 

Pursuant  to  18  CFR  154.51  Applicant 
seeks  a  waiver  of  the  requirements  of  18 
CFR  154.22,  so  that  the  rate  proposed 
here  m.ay  go  into  effect  on  September  12, 
1984.  Absent  a  waiver  allowing  an 
earlier  effective  date,  Applicant 
proposed  that  the  rate  be  effective  on 
October  5. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  slid  filing  should  file  a  petition 
to  intervlne  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
20, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  petition  to  intervene.  Copies  of  this 
filing  are  on  fi!e  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  94-24806  Filed  »-l»-M;  8:45  •m| 
BIUJNQ  COOC  •717-01-H 


[Docket  No.  CP84-«7 1-000] 

National  Fuel  Gas  Supply  Corp.; 
Application 

September  14.  1984. 

Take  notice  that  on  August  27, 1984, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  Ten  Lafayette  Square, 
Buffalo,  New  York,  14203,  filed  in 
Docket  No.  CP84-671-000  an  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  and  permission  and  approval 
for  the  abandonment  of  certain  existing 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  replace  a 
2.3-mile  segment  of  its  20-inch  pipeline 
designated  as  Line  N,  which  is  located 
in  Center  Township,  Beaver  County, 
Pennsylvania.  National  Fuel  advises 
that  the  replacement  and  realignment  is 
proposed  because  of  the  deteriorating 
condition  of  the  pipeline  segment  and 
because  several  residences  have  been 
constructed  in  close  proximity  to  such 
pipeline  segment.  National  Fuel  explains 
that  the  20-inch  replacement  pipe  would 
bypass  the  residential  area  along  a  route 
covering  2.7  miles.  It  is  stated  that  the 
total  estimated  cost  of  acquiring  the 
necessary  right-of-way  and  constructing 
the  new  facilities  is  $618,800,  which  cost 
would  be  financed  with  internally 
generated  funds  and/or  interim  short- 
term  bank  loans.  The  application 
reflects  that  the  northerly  directed 
section  of  the  project  would  be 
constructed  in  a  right-of-way  adjacent  to 
an  existing  pipeline  of  Columbia  Gas 
Transmission  Corporation. 

According  to  the  proposal,  the 
deteriorated  pipeline  segment  would  be 
abandoned  in  place. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
4.  1984.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  G.as  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Kennetfa  F.  Plumb, 
Secretary. 

\yv  Doc  84-2480S  Filed  H8-M  845  «m) 
BIUJNQ  CODE  (717-01-11 


[Dockvt  No.  CP84-«70-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Request  Under  Blanket  Auttiorizatlon 

September  14.  1984. 

Take  notice  that  on  August  27, 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP84- 
656-000  a  request  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Pabst  Brewing  Company 
(Pabst)  under  its  certificate  issued  in 
Docket  No.  CP83-83-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  July  11,  1984,  among 
Panhandle,  Central  Illinois  Light 
Company  (CILCO)  and  Pabst,  Panhandle 
proposes  the  transportation  of  up  to 
1,200  Mcf  of  natural  gas  per  day  on  an 
interruptible  basis  from  a  point  of 
interconnection  with  Mobil  Oil 
Corporation  in  Dewey  County, 
Oklahoma,  and  a  point  of 
interconnection  to  be  constructed  with 
Consolidated  Fuel  Supply  Company  in 
Ellis  County,  Oklahoma.  Panhandle 
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states  that  it  would  deliver  such  gas, 
less  a  four  percent  reduction  for  fuel,  to 
CILCO  at  Panhandle's  Peoria  sales 
station  in  Tazewell  County,  Illinois. 
CILCO,  it  is  asserted,  would  dehver  the 
gas  to  Pabst  at  its  plant  in  Peoria, 
Illinois,  for  use  as  boiler  fuel. 

Panhandle  states  that  the  annual 
volume  of  gas  to  be  transported  is 
178,850  Mcf  It  is  further  stated  that  the 
average  day  flow  is  approximately  490 
Mcf  and  peak  day  flow  is  1.200  Mcf.  It  is 
asserted  that  this  service  is  conditioned 
upon  the  availability  of  capacity 
sufficient  to  provide  service  without 
detriment  or  disadvantage  to 
Panhandle's  existing  customers. 

Panhandle  submits  that  the 
transportation  charge  is  based  upon  its 
Rate  Schedule  OST  which  rate  is 
currently  42.0  cents  plus  1.24  cents  GRI 
surcharge  for  each  million  Btu  delivered 
within  the  contract  entitlement 
transportation  quantify.  It  is  explained 
that  to  the  extent  the  total  quantity  of  all 
transport  gas  delivered  on  any  day 
exceeds  the  contract  entitlement 
transportation  quantity  the  rate 
applicable  to  such  excess  volume  would 
be  Panhandles  OST-E  rate,  currently 
87.0  cents  plus  1.24  cents  GRI  surcharge 
per  million  Btu. 

It  is  stated  that  Panhandle  would 
construct  and  operate  a  measuring 
station  and  appurtenant  facilities  at  a 
point  of  receipt  in  Elhs  County, 
Oklahoma,  at  an  approximate  cost  of 
$19,000. 

Panhandle  further  indicates  it  may 
need  to  add  and/or  delete  receipt  and/ 
or  delivery  points  upon  mutual 
agreement  of  the  parties  and  has  agreed 
to  comply  with  certain  filing  agreements 
in  implementing  these  changes.  It 
advises  that  within  30  days  following 
the  addition  or  deletion  of  any  suppliers 
or  receipt  or  redelivery  points. 
Panhandle  would  file  the  following 
information: 

(1)  Copy  of  the  gas  purchase  contract 
between  the  seller  and  the  end-user; 

(2)  Statement  as  to  whether  the  supply 
is  attributable  to  gas  under  contract  to 
and  released  by  a  pipeline  or  distributor 
and  if  so,  identification  of  the  parties, 
and  specification  of  the  current  contract 
price; 

(3)  Statement  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  pricing 
categories  of  the  added  supply,  if 
released  gas,  and  the  volumes 
attributable  to  each  category; 

(4)  Statement  that  the  gas  is  not 
committed  or  dedicated  within  the 
meaning  of  NGPA  Section  2(18]; 

(5)  Location  of  the  receipt/delivery 
points  being  added  or  deleted  and  the 
name  of  the  producer/supplier; 


(6)  Where  an  intermediary 
participates  in  the  transaction  between 
the  seller  and  the  end-user,  the 
information  required  by  Section 
157.209(c)(l)(ix); 

(7)  Identity  of  any  other  pipeline 
involved  in  the  transportation. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  §  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plunb. 
Secretary. 

(FP  Doc  84-24810  Filed  9-18-84;  8:45  am) 
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I  Docket  No.  ER84-633-0001 

Public  Service  Company  of  New 
Mexico;  Canoeilatlon 

September  14. 1984. 

Take  notice  that  on  August  29, 1984, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  notice  of 
cancellation  of  FPC  Rate  Schedule  No. 
20,  between  PNM  and  Pacific  Power  & 
Light  Company  and  FPC  Rate  Schedule 
No.  21  between  PNM  and  Idaho  Power 
Company. 

PNM  requests  an  effective  date  of 
August  20, 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washingtoa 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
28, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Cooies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-24811  Filed  9-18-84.  8.4S  omi 
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I  Docket  No.  CP84-65S-000) 

Southern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

September  14,  1984. 

Take  notice  that  on  August  20, 1984, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham. 
Alabama  35202,  filed  in  Docket  No. 
CP84-655-000  a  request  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
that  Southern  proposes  to  operate  new 
sales  taps  for  service  to  UnUed  States 
Steel  Corporation  (USS),  an  existing 
direct  sale  customer,  under  the 
authorization  issued  in  Docket  No. 
CP82-406-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  it  was  authorized  by 
order  issued  October  29, 1969,  in  Docket 
No.  CP70-7  (Phase  II)  to  transport  gas 
and  to  operate  facilities  for  deliveries  to 
USS  at  six  delivery  points  in  Jefferson 
County,  Alabama,  for  use  by  USS  in  its 
mills  for  the  manufacture  and/or 
finishing  of  steel  and  steel  products  in 
Jefferson  County.  Southern  further  states 
it  proposes  to  operate  six  sales  taps  and 
appurtenant  facilities  for  delivery  of  gas 
to  USS.  said  sales  taps  to  serve  as 
additional  points  of  delivery  to  USS 
under  a  direct  sales  agreement  between 
Southern  and  USS  dated  May  14, 1982, 
as  amended.  It  is  stated  that  operation 
of  the  proposed  sales  taps  would  enable 
USS  to  utilize  volumes  of  gas  it  is 
authorized  to  purchase  under  the  May 
14, 1982,  agreement  to  operate  at  other 
business  locations  in  addition  to  those 
located  in  Alabama. 

Southern  states  that  the  proposed 
sales  taps  would  be  the  existing 
facilities  located  at  (1)  the  point  of 
interconnection  between  the  facilities  of 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf]  at  the 
terminus  of  Sea  Robin's  offshore 
pipeline  near  Erath  in  Vermilion  Parish, 
Louisiana  (Erath  Delivery  Point);  (2)  the 
point  of  interconnection  between  the 
jointly-owned  faciiiiies  of  Southern  and 
ANR  Pipeline  Company  (ANR)  and 
Southern's  Shadyside  Compressor 
Station  in  St.  Mary  parish,  Louisiana 
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(Shadyside  Delivery  Point):  (3)  the  point 
of  interconnection  between  Southern's 
pipeline  and  Texas  Eastern 
Transmission  Corporation's  (Texas 
Eastern)  36-inch  pipeline  in  Iberville 
Parish,  Louisiana  (White  Castle  Delivery 
Point);  (4)  the  point  of  interconnection 
between  an  existing  meter  located  near 
milepost  34.4  on  Southern's  24-inch  Duck 
Lake-Franklinton  Loop  Line  and 
Acadian  Gas  Pipeline  System's 
(Acadian)  16-inch  pipeline  in  Iberville 
Parish,  Louisiana  (Carrville  Delivery 
Point);  (5)  the  flange  or  weld  connecting 
the  pipeline  facilities  of 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  with  the  outlet  of 
Southern's  meter  in  Livingston  Parish, 
Louisiana  (Livingston  Delivery  Point); 
and  (6)  the  point  of  interconnection 
between  the  facilities  of  Southern  and 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  located  near  the 
outlet  of  Texaco  Inc.'s  Henry  Plant  in 
Vermilion  Parish,  Louisiana  (Henry 
Plant  Delivery  Point).  USS  has  indicated 
to  Southern  that  the  sales  volumes 
would  be  transported  from  the  Erath, 
Shadyside.  White  Castle.  Carrville, 
Livingston,  and  Henry  Plant  Delivery 
Points  by  Columbia  Gulf.  ANR,  Texas 
Eastern,  Acadian,  Transco,  and  Natural, 
respectively,  for  delivery  to  USS  to  be 
used  for  operations  in  Indiana,  Ohio, 
and  Pennsylvania. 

It  is  stated  that  USS  is  entitled  under 
the  May  14, 1982,  agreement,  as 
amended,  to  purchase  from  Southern  at 
the  old  and  new  delivery  points  a 
quantity  of  gas  not  to  exceed  USS's  total 
requirements  as  set  forth  in  the  Index  of 
Requirements  in  Southern's  currently 
effective  FERC  Gas  Tariff.  Except  at  the 
Carrville  Delivery  Point  where 
deliveries  are  limited  to  60.CXX)  Mcf  per 
day,  USS  may  purchase  the  maximum 
amount  at  any  delivery  point  or  at  any 
combination  of  delivery  points,  it  is 
asse-ted. 

Southern  states  that  USS  would  pay  a 
negotiated  rate  under  the  May  14,  1982. 
agreemerit.  as  amended,  that  tracks 
changes  in  the  price  payable  under 
Southerns  Rate  Schedule  OCD-2. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205}  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  M-24812  Filed  9-18-84  iAi  <in| 
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(Docket  No.  CS72-953-000,  et  al.l 

TCPL  Resources  U.S.A.  Ltd.,  d.b.a. 
WesseJy  Energy  Co.  (Wessely  Energy 
Corp.),  et  aL;  Applications  for  "Small 
Producer"  Certificates  > 

September  14.  1984. 

Take  notice  that  each  of  the 
Applicants  hsted  herein  has  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  5  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before 
September  26, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


Dock*!  No 


Dale  Med 


Applicant 


CS72-953-000 


'»-6-e«  :  TCPL  RaaourcM  USA  Ltd, 
dbM.  Weasaly  Enargy  Co 
fWaaaaty  Enaray  Corp) 
2001  Bryan  Towar — Sula 
963   Dallas.  TX  75201 


'  This  notice  does  not  provide  for  consolidation 
for  heanng  of  the  several  matters  covered  herein. 


OockaiNo 

0MS««I 

*«*e*« 

CSM-114-000 

B-J7-B4 

Edawdi   t   UmBh   Oi   Co.. 
aoo     Triad     Car«ar.     SOt 
Norttwaal         Ztprmmmt. 
Oklahoma  Oly.  OK  7311>. 

CS84-li6-0(» 

S-2ft-M 

Encmo    Enargy   •    Oawatgp- 

08*4-117-000 


CSS4-118-000 


CS84-119-000 


Corp..      333     Clay 

Sirast— Sula   4400.   Houa- 

lon.  TX  77002. 
B-31-84    Thatma    IM     Bauanlul    wid 

ConstmoA     B.     CflrtwfNhL 

TTS  U/W  Oaorvs  F  Bwar- 

dorl.    0363    Wiahn    Bt«<S.. 

Bmarty  HMa.  CA  00210 
8-31-M    Cointiviad    naaourcaa    Corp 

2431  E  eiat  St.— Sum  400 

Tulaa.  OK  74138 
•-6-84     Bogan  Oil  Co  .  2801  NW   Ex- 

praaaway— SUM         901M. 

Oklahoma  City    OK  73112 


'  Wesaety  Energy  Corp  a  aaaats  ware  purchaaad  aHackva 
Ju(y  1.  1984,  by  Ta»L  ReaourcM  USA  LW .  arxJ  the 
survwwig  antny  i*  TCPL  Raaouroat  u  S  A  Lid  .  db*  Wassa- 
ly  Energy  Co 

[FR  Doc  84-24813  Filed  9-18-84.  8-46  am| 
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[Docket  No.  CP84-675-O00] 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

September  14. 1984. 

Take  notice  that  on  August  29. 1984, 
United  Gas  Pipe  Line  Company  (United). 
Post  Office  Box  1478,  Houston,  Texas 
77001,  filed  in  Docket  No.  CP84-675-OO0 
a  request  pursuant  to  Section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  to 
supply  natural  gas  for  an  eligible  end- 
user  under  the  certificate  issued  in 
Docket  No.  CP82-430-00G  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  construct  and 
operate  a  2-inch  sales  tap  to  supply  an 
estimated  275  Mcf  of  natural  gas  per  day 
for  the  manufacture  of  asphalt  to  the 
Dickenson-Bowen  Asphalt  plant 
(Dickenson-Bowen)  through  Ertex,  Inc. 
(Entex),  a  distributor,  under  United's 
Rate  Schedule  DG-N.  The  sales  tap 
would  be  located  on  United's  Jackson- 
McComb  6-inch  Line  in  McComb 
Summit,  Pike  County,  Mississippi. 

It  is  stated  that  service  through  the 
proposed  sales  tap  would  not  cause  an 
increase  in  Entex's  contractual 
maximum  daily  quantity  nor  its 
entitlements  under  United's  effective 
curtailment  plan.  Further,  United  states 
that  it  has  sufficient  capacity  to  provide 
the  proposed  service  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
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Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  S4-24814  Filed  9-18-84:  8:45  amj 
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ENVIRONME^frAL  PROTECTION 
AGENCY 

IOPP-30236A;  FRL-2670-1] 

American  Cyanamid  Co.;  Approval  of 
Pesticide  Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces 
approval  of  an  application  by  American 
Cyanamid  Co.  to  conditionally  register 
the  pesticide  product  Arsenal  "^^ 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Product  Manager  (PM)  25,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  401  M  St..  SW.. 
Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  245,  CM«2,  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Hwy,  Arlington,  VA  22202 
(703-557-1800). 

SUPPLEMENTARY  INFORMATION:  FJ'A 
issued  a  notice,  published  in  the  Federal 
Register  of  January  25.  1984  (49  FR  3136), 
which  announced  that  American 
Cyanamid  Co.,  PO  Box  400,  Princeton. 
N)  08540,  had  submitted  an  application 
to  conditionally  register  the  pesticide 
product  Arsenal"  a  herbicide  containing 
27.6  percent  of  the  active  ingredient  2- 
4,5-dihydro-4-methyl-4-(l-methylethyl)- 
5-oxo-IW-  imidazol-2-yl-3- 
pyridinecarboxylic  acid  with  2- 


propanamine  (1:1)  an  active  ingredient 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

The  application  was  approved  on  July 
31.  1984  for  general  use  on  noncropland 
areas.  The  product  was  assigned  EPA 
Registration  No.  241-273. 

A  copy  of  the  approved  label  and  the 
list  of  data  references  used  to  support 
registration  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  C.M*2, 
Arlington,  VA  22202  (703-557-3262) 
within  30  days  after  registration  date  in 
accordance  with  section  3(c)(2)  of 
FIFRA.  Request  for  data  must  be  made 
in  accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW.,  Washington.  D.C.  20460.  Such 
requests  should: 

(1)  IdenUfy  the  product  name  and 
registration  number  and 

(2)  Specify  the  data  or  information 
desired. 

(Sec.  3(c)(4)(5)  FIFRA,  as  amended) 

Dated:  August  29,  1984. 
Steven  Schatzow, 
Director.  Office  of  Pesticide  Programs. 

[FR  Doc  84-24365  Filed  9-18-84:  8:4S  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[Docket  No.;  FEMA-REP-5-IL-51 

The  Illinois  Plan  for  Radiological 
Accidents  Site-Specific  for  the  Byron 
Nuclear  Power  Plant;  Certification  of 
FEMA  Findings  and  Determination 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  rule  44  CFR  350.  the  State  of 
Illinois  submitted  its  plans  relating  to 
the  Byron  Nuclear  Power  Plant  to  the 
Director  of  FEMA  Region  V  on  March 
28,  1984,  for  FTMA  review  and  approval. 
On  June  18,  1984,  the  Regional  Director 
forwarded  his  evaluation  to  the 
Associate  Director  for  State  and  Local 
Programs  and  Support  in  accordance 
with  §  350.11  of  the  FEMA  rule.  Included 
in  this  evaluation  is  a  review  of  the 
State  and  local  plans  around  the  Byron 
facility,  and  an  evaluation  of  the  full 
participation  exercise  conducted  on 
November  15..1983,  in  accordance  with 


section  350.9  of  the  FEMA  rule,  and  a 
report  of  the  public  meeting  held  on 
December  8, 1983,  to  discuss  the  site- 
specific  aspects  of  the  State  and  local 
plans  in  accordance  with  S  350.10  of  the 
FEMA  rule. 

Based  on  the  evaluation  by  the 
Regional  Director  and  the  review  by  the 
FEMA  Headquarters  staff,  I  find  and 
determine  that,  subject  to  the  condition 
stated  below,  the  State  and  local  plans 
and  preparedness  for  the  Byron  Nuclear 
Power  Plant  are  adequate  to  protect  the 
health  and  safety  of  the  public  living  in 
the  vicinity  of  the  plant.  These  offsite 
plans  and  preparedness  are  assessed  as 
adequate  in  that  they  provide 
reasonable  assurance  that  appropriate 
protective  actions  can  be  taken  offsite  in 
the  event  of  a  radiological  emergency 
and  are  capable  of  being  implemented. 
The  condition  for  the  above  approval  is 
that  the  adequacy  of  the  public  alert  and 
notification  system  already  installed 
and  operational  must  be  verified  as 
meeting  the  standards  set  forth  in 
appendix  3  of  the  Nuclear  Regulatory 
Commission  (NRC)/FEMA  criteria  of 
NUREG-0654/FEMA/REP-l,  Revision  1. 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  and  preparedness 
associated  with  the  Byron  Nuclear 
Power  Plant  in  accordance  with  J  350.13 
of  the  FEMA  rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  FEMA-REP- 
5-IL-5  maintained  by  the  Regional 
Director.  FEMA  Region  V,  Federal 
Center,  Battle  Creek,  Michigan  49016. 

Dated:  September  13, 1984. 

For  the  Federal  Emergency  Management 
Agency. 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 

and  Support. 

[FR  Doc  84-24738  Fild  9-18-84:  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Mitchell  Home  Savings  and  Loan 
Association,  Mitchell,  SD;  Appointment 
of  Receiver 

Correction 

In  FR  Doc.  84-23908  appearing  on 
page  35693  in  the  issue  of  Tuesday, 
September  11,  1984,  make  the  following 
correction.  At  the  end  of  the  fifth  line  of 
text  add  "Home  Loan  Bank  Board 
appointed  the  Federal". 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0505] 

Fee  Schedules  for  Federal  Reserve 
Bank  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Fee  Schedule  for  Electronic 
Services. 


summary:  On  January  18,  1984,  the 
Board  requested  comment  on  a  revised 
fee  structure  for  the  Federal  Reserve's 
wire  transfer  of  funds  service  and  on  the 
establishment  of  a  monthly  fee  for 
institutions  possessing  an  electronic 
connection  with  the  Federal  Reserve. 
After  consideration  of  the  comments 
received,  the  Board  has  approved  the 
following  fixed  monthly  fees  for 
electronic  connections: 


Monthly  tees 


Typao(  connection 


Allpnced 

aervicas. 

Dedk^ted 

•xcap< 

ACH 

dedicAt6d 

connec- 

ACH 

tion*  1 

connection* 

Dedicatad  leased  hne 

MuitKlrop  leased  hne 

DialHjp  line 

$300 
225 

60 

$200 

180 


'  The  fees  lof  dedicated  ACH  coonectxxi*  reflect  ttie  80 
percent  recovery  rale  to  be  m  ettect  m  1965  under  the 
curteot  pnang  policy  tor  the  ACH  *ervic«  The  current  daily 
lee  of  $0  75  asssesaad  for  ACH  etectromc  dalivene*  win  be 
eliminated  or  January  2,  1985. 


EFFECTIVE  DATE:  January  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elliott  C.  McEntee,  Associate  Director 
(202/452-2231),  or  Florence  M.  Young, 
Program  Manager  (202/452-3955). 
Division  of  Federal  Reserve  Bank 
Operations;  Gilbert  T.  Schwartz, 
Associate  General  Counsel  (202/452- 
3625),  or  Elaine  M.  Boutilier.  Attorney 
(202/452-2418),  Legal  Division.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 

SUPPLEMENTARY  INFORMATION:  On 

January  18, 1984,  the  Board  issued  for 
public  comment  a  proposal  to  assess 
fixed  monthly  fees  to  all  depository 
institutions  having  an  electronic 
connection  with  the  Federal  Reserve  for 
one  or  more  priced  services,'  (49  FR 
2828).  The  following  fees  were  proposed: 


'  Priced  ger\-ices  include  the  automated  clearing 
house,  wire  transfer  of  funds,  net  settlement,  book- 
entry  securities,  check  collection,  dermitive 
safekeeping,  and  noncash  collection. 


Type  of  connection 


MonMytaw 


All  pnoad 


except 
dedKatad 
ACH  and 
security 
transfer 
connec- 
tion* ' 


OadKsted 

ACH 
connec- 
tion»« 


CorTxx;ter  mtertace.. 

Leased  Ima , 

Dial  up 


11.400 
350  I 
75  , 


$840 

210 

45 


'  No  fixed  fee*  for  dedicated  secwity  oonnectKyi*  war* 
prODOsed  pending  a  review  ol  the  lee  structtv*  lor  sacunty 
transfer  aervices 

»  The  fees  propoeeo  for  dedcated  ACH  connections  re- 
fleeted  tfie  60  percorit  recovery  rale  for  the  service  m  effect 
at  the  tune  of  the  propoaai 

In  conjunction  with  implementmg  the 
fixed  monthly  fees,  it  was  also  proposed 
that: 

•  The  fee  for  orginating  or  receiving  a 
basic  wire  transfer  of  funds  be  reduced 
from  $0.65  per  transfer; 

•  The  fee  for  originating  a  book-entry 
security  transfer  be  maintained  at  $3.00 
per  transfer;  and 

•  The  proposed,  daily  $0.75  electronic 
delivery  fee  for  the  ACH  service  be 
eliminated. 

Forty-eight  comments  were  received 
from  the  public  on  the  proposal. 
Thirteen  commenfers,  primarily  high- 
volume  users  of  electronic  payment 
services,  supported  the  proposed  fee 
schedule,  while  35  respondents  opposed 
it.  At  the  same  time.  21  commenters 
favored  the  concepts  underlying  the 
proposal.  These  commenters  believed 
that  the  proposed  fee  structure  would 
result  in  a  more  equitable  assessment  of 
the  cost  of  providing  electronic  services 
across  the  various  classes  of  users,  but 
they  questioned  the  level  of  the 
proposed  fees  or  suggested  alternative 
fee  structures. 

Opponents  of  the  proposal  believed 
that  the  fixed  fees  would  substantially 
increase  the  costs  of  using  Federal 
reserve  services  for  low  and  medium 
volume  users;  inhibit  growth  in  the  use 
of  electronic  services;  discourage  use  of 
more  sophisticated  data  processing 
equipment;  result  in  cross-subsidies 
among  and  within  user  classes,  and 
negatively  affect  competition  among 
depository  institutions  and  between  the 
Federal  Reserve  and  privately  operated 
funds  transfer  networks. 

Transaction  Fee 

During  the  period  January  through  July 
1984,  the  Reserve  Banks  have  reported  a 
net  revenue  surplus  of  $4.4  million  for 
the  wire  transfer  of  funds  and  net 
settlement.  This  surplus  is  attributable 
to  Reserve  Banks  costs  lower  than 
orignally  projected  and  a  volume  of 
transfers  higher  than  projected.  As  a 
result,  as  previously  announced,  the 
Board  believes  it  appropriate  to 
implement  the  reduction  in  the  basic 


transaction  fee  for  originating  or 
receiving  a  funds  transfer  from  $0.65  to 
$0.60,  effective  September  27, 1984.  (49 
FR  35866) 

Electronic  Connection  Fees 

The  comments  received  on  the 
proposal  to  assess  Fixed  monthly  fees 
fell  into  four  broad  categories:  (1)  The 
impact  of  the  proposed  fee  on  users  of 
electronic  services;  (2)  the  basic  for 
establishing  the  proposed  fees;  (3)  the 
equity  of  the  proposal;  and  (4)  its  effect 
on  the  competitive  environment. 

1.  Impact  of  Proposed  Fees 

An  analysis  of  the  impact  on  users  of 
ihe  wire  transfer  service  indicated  that 
only  the  highest  volume  users  within  the 
computer-interface  and  leased-line 
connection  categories  would  have 
realized  cost  savings.  On  the  other  hand, 
the  cost  per  transaction  for  low-volume 
users  would  have  increased 
significantly. 

It  appears  that  the  impact  of  the 
proposed  fees  might  have  caused  on-line 
institutions  that  process  fewer  than  one 
transfer  per  day  to  revert  to  off-line 
status,  or  some  on-line  institutions  might 
have  reconsidered  the  type  of 
connection  that  they  use.  Therefore,  the 
amount  of  the  proposed  monthly  fee  was 
re-evaluated. 

Institutions  considering  a  conversion 
from  off-line  to  on-line  status  would 
consider  not  only  the  impact  of  the  fixed 
monthly  fee  on  their  transaction  costs, 
but  also  the  cost  of  acquiring  the 
hardware  needed  for  an  electronic 
connection,  estimated  at  about  $250  to 
$300  per  month.  Considering  these  two 
added  costs,  it  would  become  cost 
effective  for  an  off-line  institution  to 
estabhsh  an  on-line  connection  when  its 
volume  of  funds  transfers  reached  a 
level  of  three  to  four  transfers  per  day  as 
opposed  to  a  volume  of  two  to  three 
transfers  per  day  under  the  current  fee 
schedule.  This  small  change  would  not 
appear  to  be  a  significant  deterrent  to 
the  use  of  electronic  connections, 
because  depository  institutions  would 
likely  consider  other  electronic  services, 
in  addition  to  the  wire  transfer  of  funds 
service,  that  are  available  to  on-line 
institutions. 

With  respect  to  the  proposal's  impact 
on  increasing  the  use  of  electronic 
transmissions  for  the  ACH  service,  the 
proposed  $45  monthly  fee  for  a  dial-up 
ACH  connection  '  was  higher  than  the 
current  ground  delivery  fee  of  $1.75  per 
day  or  $36.75  per  month.  This  disparity 
between  the  electronic  connection  fee 


'TTie  majority  of  ACH  connections  are  dial-up 
connections  rather  than  ieased-line  connections. 
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and  the  current  ACH  ground  delivery 
fee  will  be  addressed  when  1985  fees  for 
the  ACH  service  are  established. 

2.  Basis  for  Establishing  Fees 

The  cost  base  used  to  develop  the 
proposed  fees  included:  (1)  Intradistrict 
communications  costs,  which  consist 
primarily  of  lines,  modems, 
concentration  equipment,  and  back-up 
facilities:  (2)  the  costs  of  testing 
computer-interface  connections:  and  (3) 
the  cost  of  computer  software  necessary 
for  on-line  institutions  using  terminals  to 
interface  with  the  Federal  Reserve. 

The  costs  of  intradistrict 
communications  networks  are  directly 
attributable  to  providing  electronic 
services  to  depository  institutions.  Thus, 
these  costs  are  properly  included  in  the 
cost  base.  On  an  institution  basis, 
dedicated  leased  lines,  which  provide 
unintemiptable  service  to  a  single 
location,  are  typically  the  most  costly, 
while  dial-up  lines  are  shared  by  a  large 
number  of  users  and  are  typically  the 
least  costly. 

With  respect  to  back-up  connections, 
a  variety  of  approaches  are  currently 
used  to  back  up  primary  dedicated  and 
multidrop,  leased-line  connections. 
Because  the  Reserve  Banks  are  in  the 
process  of  re-evaluating  the  nature  of 
their  back-up  facilities  and  the  method 
by  which  charges  for  these  facilities 
should  be  imposed,  these  costs  are  not 
covered  by  the  revised  fees. 

Testing  costs  are  incurred  for 
computer-to-computer  interfaces  when 
an  institution  modifies  its  software  or 
implements  new  software.  Additionally, 
when  the  Reserve  Banks  implement  new 
data  communications  protocols,  install 
new  software,  or  modify  their  software, 
institutions  with  computer  interfaces 
must  test  with  the  Federal  Reserve. 
Because  testing  expenses  are  not 
recurring  monthly  expenses  and  because 
depository  institutions  incur  expenses 
when  the  Federal  Reserve  needs  to  test, 
testing  costs  are  included  in  the  revised 
cost  base.  Instead,  the  costs  associated 
with  testing  will  be  monitored,  and  if 
testing  cost  for  certain  institutions 
exceed  a  normal  range,  consideration 
may  be  given  to  recovering  such  costs 
explicitly. 

The  cost  of  developing  and 
maintaining  the  computer  software 
provided  by  the  Reserve  Banks  to 
institutions  using  terminals,  like 
computer-interface  testing  expenses,  are 
not  on-going  costs  and  are  not  directly 
related  top  the  maintenance  of  an 
electronic  connection.  Therefore,  it  is 
appropriate  to  exclude  these  costs  in 
determining  the  revised  fees. 


3.  Equity  of  the  Proposal 

Assessing  fixed  fees  for  services 
whose  cost  structures  consists  of  high 
proportion  of  fixed  costs  results  in  fee 
schedules  that  reflect  the  costs  of 
serving  both  high  and  low-volume  users 
of  the  service.  Because  the  revised  fee 
schedule  eliminates  costs  that  are  not 
recurring  monthly  costs,  these  fees  will 
be  more  equitable  for  both  low  and  high- 
volume  users  of  electronic  services. 

With  respect  to  potential  inequities 
that  uniform  fixed  fees  might  create 
among  institutions  due  to  their  locations, 
the  Reserve  Banks  have  designed  their 
intradistrict  communications  networks 
in  ways  that  tend  to  equalize  the  cost  of 
serving  institutions  located  in  various 
geographic  regions,  including  the 
extensive  use  of  shared  lines  and  the 
installation  of  concentration  equipment. 
Fees  for  electronic  payment  services 
have  been  set  at  uniform  levels  to 
ensure  that  Federal  Reserve  fees  do  not 
adversely  affect  competition  among 
depository  institutions  for  national 
corporate  customers. 

4.  Effect  on  Competitive  Environment 

Because  the  expected  revenue  would 
amount  to  about  10  percent  of  total 
costs,  including  the  PSAF,  for  the  wire 
transfer  of  funds  service  and  the 
proposed  reduction  in  the  basic  fee  to 
originate  or  receive  a  wire  transfer  of 
funds  would  be  only  $0.05,  it  is  unlikely 
that  the  proposed  fee  schedule  would 
have  had  an  adverse  effect  on 
competitive  balance.  Additionally,  some 
privately  operated  networks  assess 
fixed  fees  to  their  users. 

With  regard  to  the  concern  about 
competition  among  depository 
institutions.  Federal  Reserve  fees  are 
generally  a  small  percentage  of  a 
depository  institution's  total  costs. 
While  the  proposal  would  increase  the 
costs  incurred  by  some  low-volume 
users  of  electronic  services,  modifying 
the  composition  of  the  cost  base  had 
reduced  the  per  transaction  impact 
across  the  various  classes  of  users. 
Therefore,  it  is  unlikely  that  the  fixed 
monthly  fees  will  negatively  affect 
competition  amoung  depository 
institutions. 

Alternative  Fee  Structures 

Retaining  the  fee  structure  currently  in 
place  was  compared  with  alternative  fee 
structures  proposed  by  commenters. 
These  alternatives  included 
implementing  transaction  fees  that 
would  vary  by  type  of  connection,  and 
assessing  each  institution  the  actual 
costs  of  intradistrict  communications 
networks,  in  conjunction  with  uniform 
transaction  fees. 


Fixed  costs  constitute  a  significant 
percentage  on  the  total  cost  incurred  in 
providing  electronic  services. 
Transaction  fees  based  on  average 
processing  costs  tend  to  assess  high- 
volume  users  charges  that  are  greater 
than  the  costs  of  providing  services  to 
them  and  to  assess  low-volume  users 
charges  that  are  less  than  the  costs  of 
the  services  provided.  It  was  for  this 
reason  that  the  proposed  changes  to  the 
current  fee  structure  were  made. 

Implementing  transaction  fees  that 
vary  by  type  of  connection  would  create 
incentives  for  depository  institutions  to 
upgrade  their  electronic  connection  in 
order  to  reduce  the  costs  they  incur  in 
using  Federal  Reserve  services.  This  is 
expected  because  institutions  with 
computer-interface  connections  process 
high  volumes  of  transactions  and  use 
fixed  resources  intensively,  which 
would  result  in  low  transaction  fees. 
Conversely,  institutions  with  dial-up 
connections  process  low  volumes  of 
transactions  and  use  fixed  resources 
less  intensively.  Therefore,  transaction 
fees  for  dial-up  connections  would  be 
high.  Fees  for  medium-volume,  leased- 
line  users  would  fall  between  the  two 
extremes.  Thus,  institutions  would  have 
an  economic  incentive  to  upgrade  their 
electronic  connections.  Such  upgrades, 
however,  would  increase  the  Federal 
Reserve's  costs  of  providing  electronic 
services  and  over  the  long  run  also 
increase  costs  for  all  users  of  its 
services. 

Assessing  the  actual  costs  of 
intradistrict  communications  networks 
to  individual  on-line  institutions  would 
appear  to  be  unduly  complex  because  of 
the  number  of  shared  lines  linking 
depository  institutions  to  the  Federal 
Reserve. 

Conclusion 

The  analysis  of  alternative  fee 
structures  for  electronic  services 
indicated  that  assessing  fixed  monthly 
fees  to  depository  institutions  based  on 
the  type  of  electronic  connection  with 
the  Federal  Reserve  would  result  in  a 
fee  structure  that  more  closely  reflected 
the  cost  structure  for  electronic  services 
and  would  be  more  equitable  than  the 
current  fee  structure. 

Because  intradistrict  communications 
costs  are  directly  attributable  to  the 
provision  of  electronic  services,  only  the 
costs  of  the  lines,  modems,  and 
concentration  equipment  as  well  as  the 
administrative  expenses  incurred  in 
managing  the  network  were  included  in 
the  cost  base  used  to  establish  fixed 
fees.  Further,  because  the  type  of  line 
used  to  link  a  depository  institution  to 
the  Federal  Reserve  is  more  directly 
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related  to  the  service  level  provided  to 
depository  institutions  than  the  type  of 
equipment  an  institution  installs,  the 
fixed  monthly  fees  will  be  assessed 
based  on  the  type  of  line  used.' 

After  consideration  of  comments 
received,  the  Board  has  approved  the 
fee  schedule  appearing  at  the  beginning 
of  this  notice.  In  order  to  provide 
depository  institutions  sufficient  time  to 
reassess  the  cost  effectiveness  of  their 
current  electronic  connection  with  the 
Federal  Reserve,  and  to  provide  them 
with  sufficient  opportunity  to  take  these 
fees  into  account  in  planning  for  1985, 
the  Board  has  determined  to  establish 
an  effective  date  for  the  electronic 
connection  fee  schedule  of  January  2, 
1985. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  September  13, 1984. 
William  W.  Wiles. 
Secretary  of  the  Board. 

IFR  Doc  24731  Rled  9-18-84:  t:*i  am] 
BILUNO  CODE  «21».«1-N 


The  Chase  Manhattan  Corp.; 
Application  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  company  hsted  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


'  The  types  of  connections  are  as  follows: 

Dedicated  leased  t.nes  provide  uninterruptable 
service  (o  a  single  institution  and  are  typically  the 
most  costly  connections  on  an  institution  basis. 
Approxinmtely  20  dedicated  leased-line  connections 
are  currently  in  place. 

Multi-drop  leased  lines  provided  uninterruptable 
service  to  a  group  of  institutions  that  share  a 
primary  circuit.  This  type  of  connection  is  less 
costly  on  an  institution  basis.  Nearly  1.200  multi- 
drop leased  lines  are  current  in  place. 

Dial-up  lines  are  based  on  the  telephone 
companies  WATS  and  800  services.  These  are  the 
least  costly  connections.  Over  3.500  institutions 
obtain  electronic  services  through  the  use  of  dial-up 
lines. 


question  whether  consummation  of  the 
proposal  can  'reasonably  be  expected 
to  produce  benefits  to  the  pubHc.  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  9, 1964. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation, 
New  York,  New  York:  to  engage  de  novo 
through  its  subsidiary,  Chase  Manhattan 
Financial  Center,  Inc.,  in  operating  an 
industrial  loan  and  thrift  company  as 
authorized  by  Minnesota  law  including 
making  and  acquiring  for  its  own 
account  and  for  the  account  of  others, 
secured  and  unsecured  loans  and  other 
extensions  of  credit,  such  as  consumer 
and  business  lines  of  credit,  and 
installment  loans;  acting  as  insurance 
agent  for  credit  life  and  di&abihty 
insurance  direcdy  related  to  such 
lending  activities;  and  the  acceptance  of 
deposits  and  similar  instniments  (other 
than  "demand  deposits"). 

Board  of  Governors  of  the  Federai  Reserve 
System.  September  13.  1964. 
)amm  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc   84-24"3f  Filed  9-1S-84;  8:45  am| 
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First  National  State  Bancorp.; 
Application  To  Engage  de  Novo  in 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  ■225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)).  to  engage  de  novo 
through  a  national  bank  subsidiary  in 


deposit-taking,  including  the  taking  of 
demand  deposits,  and  other  activities 
specified  below.  The  proposed 
subsidiary  will  not  engage  in 
commercial  lending  transactions  as 
defined  in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Company  (70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  ot  this  application, 
under  established  Board  policy  the 
record  of  the  application  will  not  be 
regarded  as  complete  and  the  Board  will 
not  act  on  the  application  unless  and 
until  a  preliminary  charter  for  the 
proposed  national  bank  subsidiary  has 
been  submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  office  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  office  of  the  Board  of 
Governors  not  later  than  October 
11.1984. 

A.  Federal  Reserve  Bank  of  New  York 
(A  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045; 

1 .  First  National  Slate 
Bancorporation,  Newark,  New  Jersey;  to 
engage  through  a  national  bank 
subsidiary.  FNS  Bank  of  New  York,  New 
York,  New  York,  in  consumer  and 
mortgage  lending,  trust  services  and 
deposit -taking,  including  demand 
deposits;  serving  the  New  York  City 
area. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  September  13, 1984. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  14-24732  Fitwj  »-IS-84.  8.45  am| 
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Metropotitan  Bancorp,  Inc^  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
11,  1984. 

A.  Federal  Reserve  Bank  of  Clevland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Metropolitan  Bancorp.  Inc.,  Lima. 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  United  National  Bank. 
Convoy.  Ohio. 

B.  Federal  Reserve  Bank  of  St.  Louis 
Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  /unction  City  Bancshares.  Inc., 
Junction  City  Arkansas:  to  become  a 
bank  holding  company  by  acquiring  at 
least  89  percent  of  the  voting  shares  of 
Union  State  Bank,  Junction  City. 
Arkansas. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Anchor  Bankcorp,  Inc.,  Wayzata, 
Minnesota;  to  acquire  97  percent  of  the 
voting  shares  of  Exchange  State  Bank, 
St.  Paul,  Minnesota. 


D.  Federal  Reserve  l>ank  of  Dallas 

(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas  Texas 
75222: 

1.  Georgetown  National  Bank  Holding 
Company.  Georgetown.  Texas;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Georgetown  National  Bank. 
Georgetown.  Texas. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  CoBank  Financial  Corporation,  San 
Luis  Obispo,  California:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commerce  Bank  of  San  Luis  Obispo, 
N.A.,  San  Luis  Obispo,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  13,  1984. 
James  McAfee, 
Associate  Secretary  of  the  Board 

|KR  Doc   84-24733  Filed  9-18-84:  8:4S  am) 
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Sovran  Financial  Corp.;  Application  To 
Engage  de  Novo  in  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  end  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)),  to  engage  de  novo 
through  a  national  bank  subsidiary  in 
the  making  of  commercial  loans,  and 
other  activities  specified  below.  The 
proposed  subsidiary  will  not  engage  in 
deposit-taking  transactions  as  defined  in 
Regulation  Y.  The  Board  has  determined 
by  order  that  such  activities  are  closely 
related  by  banking.  U.S.  Trust  Company 
(70  Federal  Reserve  Bulletin  371  (1984)). 
Although  the  Board  is  publishing  notice 
of  this  apphcation,  under  established 
Board  policy  the  record  of  the 
application  will  not  be  regarded  as 
complete  and  the  Board  will  not  act  on 
the  publication  unless  and  until  a 
preliminary  charter  for  the  proposed 
national  bank  subsidiary  has  been 
submitted  to  the  Board. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 


as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  11. 
1984. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  VV.  Bostian,  jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfold,  Virginia;  to  engage  de  novo 
through  a  national  bank  subsidiary, 
Sovran  Bank  (Maryland).  N.A.. 
Rockville,  Maryland,  in  the  acceptance 
of  time  and  savings  deposits  (excluding 
NOW  accounts),  safe  deposit  business, 
making  and  servicing  loans,  trust 
company  functions,  leasing  personal  or 
real  property,  data  processing,  insurance 
sales,  management  consulting,  issuance 
of  money  orders,  savings  bonds  and 
travelers  checks,  real  estate  appraising, 
securities  brokerage,  and  underwriting 
and  dealing  in  government  obligations 
and  money  market  instruments;  serving 
Rockville,  Maryland,  and  surrounding 
areas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  13.  1984. 
lames  McAfee. 
Associate  Secretary  of  the  Board. 

IFR  Doc  84-24734  Filed  »-18-84,  845  ami 
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Texas  Valley  Bancshares,  Inc.; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  ofRegulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
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banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  8, 1984. 

A.  Federal  Reserve  Bank  Dallas 

(Anthony  J.  Monfelaro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 

75222: 

1.  Texas  Valley  Bancshares,  Inc., 
Weslaco,  Texas;  to  engage  de  novo 
through  its  subsidiary.  Texas  Valley 
Information  Systems,  Weslaco,  Texas, 
in  providing  data  processing  services  to 
businesses  on  their  payables, 
receivables,  inventory,  accounting 
records,  or  any  financial  reports;  data 
terminals  to  businesses  to  transmit  their 
data  to  the  computer  center:  businesses 
to  prepare  and  imput  their  data  to  the 
data  center;  provide  hardware  and/or 
software  for  financial  reporting  to 
businesses;  sales  and  service  of 
microcomputers  and  software  at  the 
retail  level;  and  training  and  education 
seminars  in  the  use  of  microcomputers, 
data  base  terminals  and  other  hardware. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Sepfemt)er  13. 1984. 

lames  McAfee, 

Associate  Secretary  of  the  Board 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  of  Child  Support  Enforcemwit 

Child  Support  Enforc«in«nt  R«March 
and  Damoimtration  Grants;  AvaNabUtty 
of  Fiscal  Ysar  1984  Grant  Funds 

On  June  26. 1984,  the  Acting  Director 
of  the  Office  of  Child  Support 
Enforcement  (OCSE)  gave  notice  in  the 
Federal  Register  (Vol.  49,  No.  124,  p. 
26147)  of  the  availability  of  fiscal  year 
1984  funds  for  child  support  enforcement 
research  and  demonstration  (RftD) 
grants.  Funding  for  those  grants  is 
authorized  under  Section  1110  of  the 
Social  Security  Act.  Program  priorities 
for  funding  were:  Study  of  Alternative 
Approaches  to  User  Fees  for  Applicants 
of  Non-AFDC  Services  (OCSE  84-1)  and 
Evaluation  of  the  Usage  and 
Effectiveness  of  Medical  Support 
Requirements  (OCSE  84-2). 

The  closing  date  for  receipt  of 
applications  for  fisal  year  1984  given  in 
the  previous  Federal  Register 
announcement  was  August  27, 1984. 
This  notice  extends  the  closing  date  of 
the  above  named  grant  applications  to 
September  20, 1984.  Applicants  are 
referred  to  the  previous  announcement 
for  apphcation  details.  Pursuant  to 
Section  2331  of  the  Deficit  Reduction 
Act  of  1984.  Pub.  L  9ft-369.  for-profit 
organizations  may  now  apply  for  these 
grants. 

Dated:  September  13.  1984. 

Martha  A.  McSteen. 

Acting  Director,  Office  of  Child  Support 
Enforcement.  _ 
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Food  and  Drug  Administration 
Advisory  Commtttees;  Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings;  The  following  advisory 
committee  meetings  are  announced. 

Vaccines  and  Related  Biologic:al  • 
Products  Advisory  Committee 

Dote,  time,  and  place.  October  4,  9 
a.m.,  October  5,  8  a.m.,  Bldg.  29,  Rm.  121, 
8800  Rockville  Pike,  Bethesda,  MD. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  4,  9  a.m.  to 
10  a.m.;  open  committee  discussion, 
October  4. 10  a.m.  to  11  a.m.;  dosed 
presentation  of  data,  October  4, 11  a.m. 
to  4:30  p.m.:  closed  committee 
deliberations,  October  5.  8  a.m.  to  9  a.m. 
and  1  p.m.  to  4:45  p.m.;  open  committee 
discussion,  October  5,  9  a.m.  to  12  m.; 
Jack  Gertzog,  Center  for  Drugs  and 
Biologies  (HFN-31),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  ZOK?.  301-443-6455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  On 
October  4,  the  committee  will  receive  a 
general  briefing  on  the  kinds  of  issues  it 
will  be  faced  with  in  the  future.  On 
October  5,  the  committee  will  discuss 
the  Finnish  field  trials  with  H. 
Influenzae  Vaccine,  Type  B. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  or 
confidential  commercial  information 
relevant  to  pending  investigational  new 
drugs  and  Hcense  applications.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Ophthalmic  Devices  Panel 

Date,  time,  and  place.  October  22  and 
23,  9  a,m,.  Auditorium,  200  Independence 
Ave.  SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  22,  9  a.m. 
to  10  a.m.:  open  committee  discussion, 
10  a.m.  to  1  p.m.;  closed  committee 
deliberations,  2  p.m.  to  5  p.m.;  open 
public  hearing,  October  23,  9  a.m.  to  10 
a.m.ropen  committee  discussion,  10  a.m. 
to  1  p.m.;  closed  committee 
deliberations.  2  p.m.  to  3  p.m.;  open 
committee  discussion.  3  p.m.  to  5  p.m.; 
George  C.  Murray,  Center  for  Devices 
and  Radiological  Health  (HFZ-4eo), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910, 
301-427-7940. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
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recommendations  regarding  their  safety 
and  effectiveness  and  their  suitability 
for  marketing. 

Agendo— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  20,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On 
October  22,  the  committee  will  discuss 
general  issues  relating  to  approvals  of 
premarket  approval  applications 
(PMA's)  for  intraocular  lenses  (lOL  sj 
and  neodymium:yttrium-aluminum- 
garnet  (Nd.YAG)  lasers,  and  may 
discuss  speciflc  PMA's  for  these 
devices.  The  committee  and  FDA  staff 
will  discuss  current  knowledge  and 
findings  of  Nd:YAG  laser  clinical 
experiences  and  will  consider  whether 
revisions  to  the  guidance  document  are 
appropriate.  If  discussion  of  all  pertinent 
lOL  or  Nd:YAG  laser  issues  is  not 
completed,  discussion  will  be  continued 
the  following  day.  On  October  23,  the 
Committee  will  discuss  PMA's  for 
contact  lenses  and  other  ophthalmic 
devices  and  requirements  for  PMA 
approval.  Copies  of  the  revised  draft 
guidelines  for  class  III  contact  lenses 
may  be  obtained  before  the  meeting  by 
contacting  George  C.  Murray  (address 
above).  Copies  of  these  revised  draft 
guidelines  will  also  be  available  both 
days  at  the  meeting. 

Closed  committee  deliberations.  On 
October  22,  the  committee  will  conduct 
reviews  of  PMA's  for  lOL's  and  Nd:YAG 
lasers.  On  October  23,  the  committee 
may  discuss  trade  secret  or  confidential 
commercial  information  relevant  to 
PMA's  for  contact  lens  or  other 
ophthalmic  devices.  These  portions  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1-hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guidelines  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  Register  of 
April  13.  19B4  (49  FR  14723).  These 
procedures  are  primarily  intended  to 
expedite  media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  effect  on 
public  hearings. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  et  the  open  pubHc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62,  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  person 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
notie  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
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public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  September  14,  1984. 
Mark  Novitch 

Acting  Commission  of  Food  and  Drugs 
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Social  Security  Administration 

Availability  of  Funding  for  FY  1984 
Targeted  Assistance  Grants  for 
Services  to  Refugees  and  Entrants  In 
Local  Areas  of  High  Need 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR).  SSA,  HHS. 

ACTION:  Notice  of  availability  of  funding 
for  FY  1984  targeted  assistance  grants 
for  services  to  refugees  and  entrants  in 
local  areas  of  high  need. 


summary:  This  notice  announces  the 
availability  of  funds  and  award 
procedures  for  FY  1984  targeted 
assistance  project  grants  for  services  to 
refugees  and  Cuban  and  Haitian 
entrants  under  the  Refugee  Resettlement 
Program  (RRP)  and  Cuban/Haitian 
Entrant  Program  (CHEP). 

Application  Deadline:  States  should 
submit  applications  for  grants  under  this 
notice  at  least  60  days  prior  to  the  time 
that  the  first  qualifying  county  or  local 
jurisdiction  would  require  funds.  No 
applications  will  be  accepted  later  than 
April  1. 1985.  Applications  not  meeting 
this  requirement  will  not  be  considered 
and  will  be  returned  to  the  sending 
agency. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sara  Stone,  Grants  Management  Office, 
Office  of  Refugee  Resettlement.  330  C 
Street,  SW..  Room  1229.  Switzer 
Building.  Washington.  D.C.  20201, 
Telephone  (202)  245-1832. 

Background  Information 

Original  notices  of  proposed  funding 
for  refugee  and  entrant  social  services 
and  targeted  assistance  were  published 
in  the  Federal  Register  on  February  13, 
1984  (49  FR  5383).  and  February  28,  1984 
(49  FR  7297).  respectively.  Subsequently, 
a  question  arose  as  to  the  total  funding 
available  for  these  activities  in  FY  1984 
under  the  Second  Continuing  Resolution 


(Pub.  L.  98-151).  Pending  final  resolution 
of  this  question,  ORR  notified  all  States 
eligible  to  receive  targeted  assistance 
grants  to  submit  applications  by  August 
20, 1984,  for  the  amounts  which  had 
been  specified  in  the  February  28  notice 
in  order  to  assure  that  available  funds 
could  be  awarded  before  the  expiration 
of  their  availability  at  the  end  of  FY  1984 
(September  30, 1984). 

In  the  Second  Supplemental 
Appropriation  Act,  1984.  Congress  has 
specified  the  funding  amount  available 
and  has  extended  until  September  30, 
1985.  the  date  by  which  ORR  must 
award  Targeted  Assistance  funds, 
including  the  targeted  assistance  grants 
funded  under  this  notice. 

Since  it  is  no  longer  necessary  either 
for  ORR  to  award  targeted  assistance 
grants  or  for  States  to  begin  targeted 
assistance  projects  prior  to  October  1, 
1984.  we  have  extended  the  deadline  for 
applications  until  April  1. 1985  If  a  State 
has  previously  submitted  an  acceptable 
application,  it  need  now  submit  only  a 
revised  budget  to  that  application  and 
the  additional  information  specified  in 
Section  IX.  below.^n  order  to  qualify  for 
the  higher  amount  specified  by  this 
notice.  However,  if  a  State  should 
choose  to  revise  its  application  in  order 
to  take  advantage  of  opportunities 
afforded  as  a  result  of  the  expanded 
authorization  period,  it  may  do  so  within 
the  time  constraints  established  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Scope 

This  notice  announces  the  availability 
of  funds  for  targeted  assistance  grants 
for  services  to  refugees  and  Cuban  and 
Haitian  entrants  in  counties  where, 
because  of  factors  such  as  unusually 
large  regfugee  and  entrant  populations, 
high  refugee  and  entrant  concentrations, 
and  high  use  of  public  assistance,  there 
exists  and  can  be  demonstrated  a 
specific  need  for  supplementation  of 
resources  for  ser\'ices  to  this  population. 

ORR  is  making  available  under  this 
notice  a  total  of  approximately 
$60,200,000  in  funds  for  targeted 
assistance  for  refugees  and  entrants  in 
local  areas  of  high  need. 

Notice  of  proposed  availability  of 
funds  was  published  in  the  Federal 
Register  for  public  comment  on 
February  28, 1984  (49  FR  7297).  No  major 
changes  have  been  made  in  the  program 
as  a  result  of  comment  on  the  previously 
published  proposal.  However,  several 
modifications  and  clarifications  and 
some  technical  changes  were  made  in 
response  to  comments. 

Revisions  which  have  been  made 
include  the  following:  (1)  The  funds 
allocated  under  this  notice  have  been 
increased  from  $40,000,000  to 


approximately  $60,200,000.  (2)  The 
amount  of  a  local  allocation  which  may 
be  used  for  administrative  costs  has 
been  increased  from  10%  to  15%  for  local 
areas  eligible  to  receive  allocations  of 
$500,000  or  less,  with  a  sliding  scale 
(described  in  Section  IX,  below)  for 
local  areas  eligible  to  receive  between 
$500,001  and  $900,000  (in  order  to 
provide  an  increase  in  the  absolute 
amount  available  for  administration  as 
allocations  increase),  and  with  local 
areas  eligible  to  receive  $900,001  or 
more  remaining  at  the  10%  figure 
proposed  in  the  previous  notice.  (3)  The 
previous  notice  proposed  that  non- 
employment-related  activities,  if 
proposed  in  a  local  plan  to  meet  extreme 
and  unusual  need,  be  subject  to  ORR 
prior  approval.  The  present  notice 
removes  this  requirement  and,  instead, 
allows  up  to  15%  of  a  local  area's 
allocation  to  be  used  for  non- 
employment-related  ser\ice8  to  meet 
extreme  and  unusual  needs,  provided 
such  needs  are  clearly  demonstrated 
and  such  use  is  approved  by  the  State.  A 
State  may  request  a  waiver  in  order  to 
be  able  to  allow  a  county  to  use  more 
that  15%  for  non-employment-related 
services.  ORR  will  approve  such  a 
request  only  in  the  most  extreme 
circumstances  of  need.  (4)  A 
requirement  has  been  added  that  a  State 
consult  with  local  targeted  assistance 
entities  in  the  development  of  the  State's 
application. 

The  purpose  of  the  targeted  assistance 
grants  is  to  provide  to  refugees  and 
Cuban  and  Haitian  entrants,  through  a 
process  of  local  planning  and 
implementation,  direct  services  which 
are  intended  to  result  in  economic  self- 
sufficiency  and  reduced  dependency, 
and  to  address  extreme  and  unusual 
needs  of  these  populations.  Funds 
awarded  under  this  program  are 
intended  to  support  projects  which 
directly  enhance  refugee  and  entrant 
employment  potential  and  increase  the 
ability  of  refugees  and  entrants  to  find 
and  retain  jobs,  and  to  provide  special 
services,  identified  below,  where 
essential  to  the  adjustment  of  refugees/ 
entrants  in  targeted  assistance 
communities.  Innovative  approaches  to 
accomplish  these  objectives  are 
encouraged. 

The  award  of  funds  to  States  under 
this  targeted  assistance  program  will  be 
generally  related  to  the  existence  and 
relative  extent  of  refugee  and  entrant 
need  in  each  qualifying  county,  as 
indicated  by  a  quahficaiton  and 
allocation  formula  (described  in  this 
notice),  and  to  the  completeness  of 
applications  as  described  in  Section  IX, 
below. 
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To  be  considered  complete  an 
application  package  must  consist  of  a 
signed  original  and  two  copies.  Ail 
application  packages  must  be  received 
by  the  U.S.  Department  of  Health  and 
Human  Services,  SSA,  Office  of  Refugee 
Resettlement,  Grants  Management 
Office,  Room  1229,  Switzer  Building,  300 
C  Street,  SW.,  Washington,  D.C.  20201. 

Applications  Delivered  By  Hand 

An  application  that  is  hand-delivered 
should  be  taken  to  the  U.S.  Department 
of  Health  and  Human  Services.  Social 
Security  Administration,  Office  of 
Refugee  Resettlement,  Grants 
Management  Office,  Room  1229,  Switier 
Building.  330  C  Street,  SW.,  Washington, 
DC.  20201. 

The  Grants  Management  Office  will 
accept  a  hand-delivered  application 
between  8:30  am  and  5:00  pm  Eastern 
Daylight  Time  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays. 

Applications  delivered  by  hand  must 
be  received  no  later  than  5:00  p.m.  of  the 
application  deadline  specified  by  this 
notice. 

Applications  Delivered  By  Mail 

A  formal  grant  application  sent  by 
mail  must  be  addressed  as  indicated 
above. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
Postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Director  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 
Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  the  applicant  should 
check  with  its  local  post  office. 
Applicants  are  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Applications  must  be  postmarked  no 
later  than  the  apphcation  deadline 
specified  by  this  notice. 

II.  Discussion  of  Comments  Received 

Thirty-one  comments  were  received  in 
response  to  the  notice  of  proposed 
availabiUty  of  funds  of  FY  1984  targeted 
assistance.  The  comments  supported  the 
overall  targeted  assistance  program  as 
proposed  in  the  February  2a  1984, 
notice.  Most  of  the  commenters 
expressed  concern  about  specific 
aspects  of  the  program  as  proposed  and 
some  included  recommendations  for 


particular  revisions.  These  are 
summarized  below  and  are  followed  in 
each  case  by  the  Department's  response. 

Adequacy  of  Formula  Allocations 

Comment-  More  than  half  of  the 
commenters  expressed  dissatisfaction 
with  the  overall  amount  of  funds  which 
was  indicated  in  the  proposal  as 
available  for  FY  1984  targeted 
assistance  grants. 

Response:  The  amount  of  funds  which 
was  stated  as  available  for  targeted 
assistance  grants  in  the  proposal  was 
determined  as  part  of  an  overall  refugee 
program  strategy  for  distributing 
resources  acc»rding  to  recongizable 
needs  of  a  national  resettlement 
program.  Originally  approximately 
$20,000,000  was  proposed  to  be  set  aside 
from  TA  funds  in  order  to  prevent 
service  disruption  which  may  have  been 
caused  by  the  mid-year  announcement 
of  social  service  funds  much  lower  than 
that  which  States  had  anticipated.  Since 
the  pubhcation  of  that  proposal,  the 
amount  of  funds  available  for  refugee/ 
entrant  social  services  has  increased 
from  $44,400,000  to  $71,700,000.  This 
change  removes  the  need  for  allocating 
targeted  assistance  funds  to  prevent 
serious  disruption  in  State  social  service 
programs.  Therefore,  an  amount 
equivalent  to  that  available  for  targeted 
assistance  in  FY  1983 — $60,200,000 — is 
being  announced  under  this  notice  for 
the  combined  refugee/entrant  targeted 
assistance  program. 

Comment:  Many  commenters 
complained  that  the  proposed  formula 
and  data  base  do  not  accurately  reflect 
the  true  needs  of  their  communities 
relative  to  others  in  the  program.  In 
particular,  they  argued  for 
improvements  through  recognition  of  the 
following  claims:  (1)  The  proposal  does 
not  take  into  account  time-expired 
refugees  (i.e.,  refugees  who  have  been  in 
the  U.S.  more  than  3  years);  (2)  the 
proposal  does  not  take  into  account 
population  changes  which  may  have 
occurred  since  the  previous  year  through 
secondary  migration. 

Response:  As  has  been  stated 
elsewhere  (47  PR  42634  and  48  FR 
24996).  ORR  has  done,  and  continues  to 
do,  its  best  to  use  data  which  are  both 
accurate  and  based  upon  measures 
which  equitably  reflect  the  needs  of 
refugees  and  entrants.  The  limitations  of 
data  sources  prevent  ORR  from 
obtaining  valid  and  reliable  measures  of 
actual  refugee  and  entrant  populations 
in  specific  jurisdictions.  This  is  in  large 
part  due  to  the  inabihty  of  any  existing 
data  source  to  track  movement  of 
refugees  within  States  as  well  as  across 
State  boundaries.  We  believe  that  the 
allocation  approach  which  was 


presented  in  the  proposal  is  a 
reasonable  and  fair  means  of 
determining  overall  relative  need  among 
targeted  assistance  areas  nationally. 

We  would  also  point  out  that  the 
retention  of  the  FY  1983  targeted 
assistance  allocation  approach  does,  in 
fact,  take  into  account  time-expired 
refugees  and  entrants  for  purposes  of  FY 
1984  funding.  The  FY  1980  refugee  and 
entrant  arrival  cohort,  which  at  over 
350,000  individuals  is  by  far  the  largest 
annual  cohort  and  constitutes  46%  of  all 
refugees  and  entrants  not  yet  eligible  for 
citizenship,  was  included  in  the  FY  1984 
targeted  assistance  allocation  precisely 
because  of  its  size,  the  arrival  rate 
which  it  represents,  and  the  fact  that 
most  State  and  local  governments  feel 
an  immediate  need  to  provide  targeted 
services  of  refugees  and  entrants  in  this 
group.  Removal  of  this  cohort  from 
consideration  would  have  significantly 
affected  most  targeted  assistance  areas, 
and  would  not  have  been  responsive  to 
ongoing  refugee  and  entrant  needs 
which  were  evident  in  FY  1983  targeted 
assistance  plans. 

We  recognize  that  secondary 
migration  has  occurred  in  some  areas 
since  FY  1983  and  that  with  the 
previously  proposed  amounts,  which 
represented  reductions  in  actual 
amounts  available,  this  constituted  a 
special  unmet  need.  Under  the  current 
notice,  amounts  remain  at  the  FY  1983 
level,  even  though  portions  of  the 
population  in  quahfying  areas  have 
availed  themselves  of  targeted 
assistance  programs  already.  We 
believe,  therefore,  that  no  additional 
amount  is  needed  above  the  present 
increase  of  about  50%  over  the 
allocation  levels  proposed  in  the 
previous  notice. 

Allowable  Services 

Comment:  Comments  were  received 
from  a  variety  of  agpncies  and 
interested  parties  regarding  the 
desirability  of  allowing,  without  special 
waivers  (which  would  have  been 
required  under  the  previous  notice),  the 
provision  of  some  services  not 
specifically  related  to  client 
employment,  but  for  which  extreme  and 
unusual  need  can  be  demonstrated. 
Most  commenters  stated  that  such 
flexibility  should  be  available  to  the 
local  targeted  assistance  authorities 
without  being  considered  outside  the 
legitimate  scope  of  services  of  the 
program.  However,  some  commenters 
also  indicated  that  the  employment 
focus  of  targeted  assistance  should  be 
protected  from  diversion  to  a  myriad  of 
special  interests  and,  therefore,  that  a 
ceiling  should  be  established  on  the 
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percentage  of  funds  that  would  be 
available  for  purposes  other  than 
employment. 

Response:  The  Department  recognizes 
that  in  many  targeted  assistance  areas 
special  circumstances  do  exist  which 
are  generally  related  to  the  adjustment 
of  refugees  and/or  entrants  in  the 
community,  but  which  cannot  be 
resolved  through  additional  support  of 
employment  services  per  se.  While 
maintaining  a  recognition  that  the 
primary  goal  of  targeted  assistance  is  to 
provide  specialized  employment 
services  for  selected  portions  of  the 
refugee/entrant  population  in  local 
areas  of  high  need,  we  agree  with  the 
suggestion  that  we  should  address  other 
service  needs  that  are  critical  to  the 
adjustment  of  refugees  and  entrants.  For 
this  reason,  the  proposal  has  been 
amended  to  include  non-employment 
services  as  allowable  under  a  local 
targeted  assistance  plan.  Included  in 
this  change  are  any  services  made 
available  under  section  412(c)(3)  of  the 
Immigration  and  Nationality  Act  (as 
amended  by  the  Refugee  Act  of  1980, 
Pub.  L.  96-212)  to  include  health,  mental 
health,  education,  and  social  services. 
The  use  of  targeted  assistance  funds  for 
this  purpose  is  restricted  to  15%  of  the 
local  allocation  amount  unless  a  State 
requests  and  receives  approval  from 
ORR  to  use  a  larger  percentage.  Local 
targeted  assistance  plans  may  contain 
proposals  for  services  to  address 
extreme  and  unusual  needs  up  to  15% 
without  requesting  ORR  approval. 

Comment:  A  few  commenters 
requested  further  clarification  as  to  the 
allowability  of  support  services  and  the 
nature  of  their  linkage  to  employment 
services. 

Response:  The  Department's  intent  in 
allowing  supporting  services  to  be 
funded  under  targeted  assistance  is  to 
reduce  the  possibility  that  primary 
employment  services  might  not  be 
utilized  to  full  advantage  by  potential 
clients  because  of  lack  of  access  or 
other  conflicts.  The  availability  of  day 
care,  transportation,  or  other  services 
which  are  specifically  and  absolutely 
necessary  to  enable  refugees  or  entrants 
in  the  targeted  population  to  participate 
in  employment  services  is  viewed  as 
fundamental  to  the  success  of  the 
targeted  assistance  program.  These 
same  services,  however,  should  not  be 
construed  as  allowable  under  targeted 
assistance  if  they  are  to  be  made 
available  to  the  general  refugee/entrant 
population.  The  section  of  this  notice 
which  relates  to  allowability  of  support 
services  has  been  revised  to  comply 
with  the  commenters'  request  for 
clarification. 


Application  and  Local  Plan 
Development  Process 

Comment  A  few  commenters 
indicated  that  in  order  for  State  agencies 
and  local  entities  to  coordinate  their 
roles  in  targeted  assistance  this  year, 
there  should  be  some  discussion  of 
concepts  and  intentions  prior  to  the 
development  of  the  State  application. 
This  consultation  would  help  ensure 
that  the  local  plan  review  criteria  and 
other  aspects  of  the  State's  application, 
once  approved,  would  be  more  smoothly 
and  successfully  implemented. 

Response:  While  the  notice  as 
proposed  contained  no  provision  which 
prevented  State-local  consultation 
during  the  development  of  State 
applications,  we  believe  that  it  is  an 
important  element  in  the  overall  process 
of  targeted  assistance  planning. 
Therefore,  the  proposal  has  been 
amended  to  include  a  provision  that  the 
State  include  in  its  application  an 
assurance  that  it  has  consulted  with  the 
local  targeted  assistance  entity  during 
the  development  of  that  application. 

Comment:  Several  commenters 
advised  that  the  use  of  July  15, 1984. 
proposed  in  the  February  notice  as  a 
deadline  for  the  receipt  of  targeted 
assistance  applications  from  States, 
presupposed  a  specific  publication  date 
for  a  final  notice.  They  suggested  that, 
whatever  the  publication  date.  States 
should  be  allowed  a  full  60  days  during 
which  to  develop  their  applicatic.rs.  A 
few  commenters  also  stated  that  ORR 
should  guarantee  in  this  notice  a  specific 
number  of  days  (30  was  suggested) 
during  which  ORR  would  review  State 
applications  and  award  the  State 
targeted  assistance  grant. 

Response:  We  agree  that  an  adequate 
period  for  the  development  of 
applications  is  essential.  Therefore,  we 
allowed  more  than  60  days  from  our 
direct  notification  to  States  on  June  G 
until  a  due  date  of  August  20  and  have 
subsequently  been  able  to  extend  the 
period  until  the  later  date  specified  by 
this  notice.  ORR  regrets  that  it  cannot 
guarantee  the  award  of  a  State's 
targeted  assistance  gran!  within  a 
particular  time,  since  such  a 
commitment  would  presuppose  the 
completeness  and  allowability  of  State 
applications.  ORR  will  make  every  effort 
to  review  and  make  awards  for 
acceptable  State  grant  applications  on  a 
timely  basis  and  to  notify  p  State  as 
soon  as  possible  if  problems  arise  during 
the  review  of  its  application. 

Reporting  Requirements 

Comment:  A  few  commenters  noted 
the  advantages  of  greater  specificity  and 
standardization  in  the  targeted 


assistance  reporting  requirements.  One 
commenter  provided  a  list  of  key 
outcome  measures  for  consideration  and 
also  included  a  list  of  suggested 
definitions  for  those  data  elements. 
Response:  We  agree  that  greater 
specificity  of  data  elements,  to  include 
definition  of  measures,  would  avoid 
confusion  among  grantees  and 
subgrantees  and  improve  ORR's  ability 
to  report  on  the  program.  In  the 
proposal,  ORR  specifically  requested 
comment  on  a  list  of  six  data  elements 
which  were  thought  to  clarify  the 
reporting  requirements  that  exist  for  the 
current  targeted  assistance  program 
(Form  ORR  12,  OMB  No.  0960-0334). 
Positive  repsonse  to  this  in  both  written 
comment  and  in  subsequent  discussions 
with  representatives  of  State  and  local 
governments  has  led  us  to  conclude  that 
the  use  of  more  specific  reporting 
guidelines  is  warranted.  ORR  will  seek 
the  necessary  approval  from  the  Office 
of  Management  and  Budget  (OMB)  for 
issuing  such  guidelines.  These  reporting 
guidelines  will  not  be  in  effect  unless 
and  until  they  are  approved  by  OMB. 

Administrative  Costs 

Comment:  Several  comments  were 
received  regarding  the  need  for  a  higher 
percentage  allowance  for  local 
administrative  costs.  One  commenter 
argued  that  the  amounts  allowed  for 
State  (as  opposed  to  local) 
administrative  costs  should  have  a 
numerical  cap  which  would  have  the 
effect  of  reducing  the  percentage  for 
States  with  large  targeted  assistance 
grants. 

Response:  We  have  concluded  that 
the  10%  level  of  funding  previously 
proposed  for  local  administration  of  FY 
1984  targeted  assistance  programs  could 
be  inadequate  in  areas  which  receive 
small  awards.  Therefore,  we  have 
revised  the  provision  in  this  notice 
relating  to  local  administrative  costs  to 
allow  a  variable  rate  according  to  the 
size  of  the  amount  allocated  to  the 
locality  by  the  formula.  Thus,  any  local 
area  with  an  allocation  of  $500,000  or 
less  will  be  allowed  to  claim  up  to  15% 
of  its  allocation  amount  for 
administration.  For  each  $100,000 
increment  above  $500,000,  the  local 
administration  allowance  weuld  be  one 
(1)  percentage  point  less  (e.g..  up  to 
$600,000  would  be  allowed  14%).  Local 
targeted  assistance  areas  with 
allocations  of  $900,001  or  more  would  be 
allowed  to  claim  up  to  10%,  as  was 
previously  the  rule  for  all  areas.  We 
believe  that  this  schedule  will  provide 
funds  at  a  level  necessary  to  carry  out 
the  full  responsibilities  of  administering 
the  local  targeted  assistance  program. 
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We  do  not  agree  with  the  suggestion 
that  State  administrative  allowances, 
which  were  proposed  at  5%  of  the 
State's  grant  award,  be  reduced  or 
capped.  The  FY  1984  targeted  assistance 
program  requires  the  assumption  of 
considerable  responsibility  on  the  part 
of  the  State  in  order  that  the  program  be 
implemented  and  monitored  properly. 
The  proposed  amount  is  appropriate  to 
this  task. 

Comment:  Many  commenters 
requested  clarification  of  the 
allowability  of  planning  costs,  for  both 
States  and  local  administering  agencies. 

Response:  Planning  costs  may  be 
claimed  by  State  administering  agencies 
as  pre-award  costs,  provided  that  they 
are  directly  attributable  to  local 
consultation,  application  development, 
and  other  activities  specifically  related 
to  these.  Planning  costs  will  be 
considered  administrative  costs  and  will 
be  included  in  the  administrative  ceiling 
as  provided  in  this  notice.  States  are 
authorized  to  charge  these  costs  against 
their  FY  1983  targeted  assistance  grants 
prior  to  the  issuance  of  FY  1984  targeted 
assistance  awards.  Upon  issuance  of 
those  awards,  such  charges  must  be 
offset  from  the  FY  1984  targeted 
assistance  administrative  budget. 

Local  planning  costs  will  also  be 
considered  administrative  costs  and 
should  be  included  in  the  local 
administrative  cost  ceiling  as  indicated 
in  this  notice.  The  period  during  which 
local  planning  costs  would  be  allowed  is 
to  be  defined  by  the  State  in  its 
application  to  ORR. 


III.  Authorization 

Targeted  assistance  projects  will  be 
funded  under  the  authority  of  section 
412(c)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Refugee  Act  of  1980  (Pub.  L.  96-212), 
8  U.S.C.  1522(c),  and  section  501(a)  of 
the  Refugee  Education  Assistance  Act  of 
1980  (Pub.  L.  96^22),  8  U.S.C.  1522  note, 
insofar  as  it  incorporates  by  reference 
with  respect  to  Cuban  and  Haitian 
entrants  the  authorities  pertaining  to 
assistance  for  refugees  established  by 
section  412(c)  of  the  INA.  as  cited 
above. 

IV.  Eligible  Grantees 

The  Department  is  limiting  eligible 
grantees  to  those  agencies  of  State 
governments  which  are  responsible  for 
the  refugee  program  under  45  CFR  400.5. 
Eligibility  for  targeted  assistance  funds 
for  services  to  Cuban  and  Haitian 
entrants  is  limited  to  States  which  have 
an  approved  State  plan  under  the 
Cuban/Haitian  Entrant  Program  (CHEP). 

Under  this  notice.  State  agencies  will 
submit  a  single  application  on  behalf  of 


all  county  governments  of  the  qualified 
counties  in  that  State.  The  application 
will  contain  assurances,  plans,  and 
descriptive  information  pertaining  to  the 
State's  role  as  grantee  and  to  its 
implementation  of  the  FY  1984  targeted 
assistance  program  through  the  review 
and  approval  of  county  targeted 
assistance  plans  and  the  transfer  of 
targeted  assistance  funds  to  qualified 
counties. 

Subsequent  to  the  acceptance  of  the 
State's  application  by  ORE,  local 
targeted  assistance  plans  which  are 
developed  by  the  county  government  or 
other  designated  entity  would  be 
submitted  to  and  reviewed  by  the  State. 
These  plans  would  propose  targeted 
assistance  projects  based  upon  the 
special  needs  and  capabilities  of  the 
targeted  refugee  and  entrant 
populations,  and  must  give  due 
consideration  to  the  availability  of  local 
employment  opportunities  and  outcomes 
of  previously  funded  projects.  Such 
plans  must  be  developed  in  cooperation 
with  voluntary  refugee  resettlement 
agencies,  the  business  community, 
refugees  and  entrants,  and  public 
officials  in  that  area. 

In  the  absence  of  a  statewide  county 
system,  or  in  the  absence  of  an 
appropriate  county-level  refugee 
program  agent  or  agency  and  with  the 
concurrence  of  the  county  government, 
the  State  may  designate  a  city  or  other 
governmental  entity  or  may  procure  for 
the  services  either  a  private  for-profit  or 
nonprofit  organization,  to  administer  the 
targeted  assistance  funds  for  a  qualified 
local  area. 

In  submitting  its  appUcation,  the  State 
agency  must  provide  assurances 
(described  in  Section  IX,  below)  that 
targeted  assistance  funds  will  be  made 
available  to  counties  in  a  timely  manner, 
in  allocated  amounts,  and  for  purposes 
most  appropriate  to  the  nature  and 
extent  of  need  as  indicated  by  each 
county  in  its  targeted  assistance  plan.  In 
this  regard,  the  State  review  of  county 
plans  is  intended  to  ensure  that  targeted 
assistance  programs  address 
identifiable  needs  in  a  programmatically 
sound  manner.  It  is  not  intended, 
however,  that  the  local  determination  of 
needs  and  responses  to  those  needs 
would  be  removed  through  a  State's 
exercise  of  its  review  responsibility 
under  this  program. 

The  State  agency  is  also  required  to 
assure  that  amounts  allocated  to 
counties  or  other  qualifying  local 
entities  under  targeted  assistance  would 
not  be  used  to  offset  funds  that  have 
otherwise  been  obligated  to  such 
jurisdictions. 

A  State's  application  must  also 
include  a  description  of  its  plan  for  the 


review  and  approval  of  county  targeted 
assistance  plans;  its  specifications  and 
requirements  for  county  plans  with 
regard  to  identification  of  priority 
services  and  target  populations, 
procurement,  monitoring  and  evaluation, 
and  reporting;  and  a  timetable  of  its 
process  for  implementing  the  FY  1984 
targeted  assistance  program.  States  may 
apply  for  a  grant  of  up  to  eighteen 
months.  Grant  periods  must  begin  no 
later  than  September  30, 1985. 

Applications  submitted  in  response  to 
this  notice  are  not  subject  to  review  by 
State  and  areawide  Clearinghouses 
under  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Aid  Programs." 

V.  Qualification  and  AUocation  Formula 

The  Director  of  ORR  considers  any 
county  which  qualified  for  targeted 
assistance  funds  in  FY  1983  (as 
announced  for  refugees  at  48  FR  24986, 
June  3, 1983,  and  for  entrants  at  48  FR 
34127,  July  27, 1983)  as  qualified  for 
funds  available  under  this  proposal.  The 
Director  is  making  $60,193,534  in  funds 
available  to  States  with  qualified 
counties  on  an  allocation  basis  in  direct 
proportion  to  the  total  amount  allocated 
to  each  State  under  both  refugee  and 
entrant  targeted  assistance  programs  in 
FY  1983.  The  amount  allocated  for  each 
qualified  county  is  also  in  direct 
proportion  to  each  county's  FY  1983 
allocation.  No  deviation  from  the 
amounts  allocated  for  counties  may  be 
made  by  a  State  without  written 
concurrence  from  the  affected  county. 

This  qualification  and  allocation 
approach  is  beheved  to  be  most 
appropriate  for  the  FY  1984  targeted 
assistance  program  for  several  reasons: 
First,  the  basic  purpose  of  the  targeted 
assistance  program  for  this  year  is  the 
same  as  was  the  purpose  of  the  FY  1983 
program.  Second,  the  needs  of  refugees 
in  targeted  assistance  areas,  as 
identified  in  the  county  plans  for  the  FY 
1983  program,  are  extensive.  Even  a 
completely  successful  implementation  of 
the  FY  1983  program  would  not  reduce 
those  needs  to  a  degree  which  would 
remove  the  necessity  of  continuing  the 
program.  Third,  those  areas  which 
qualified  for  targeted  assistance  funds  in 
FY  1983  are  areas  which  continue  to 
receive  large  numbers  of  refugees 
through  the  family  reunification  priority 
of  new  arrivals.  "This  tends  to  maintain 
the  service  and  employment  market 
problems  associated  with  the  scale  of 
the  local  resettlement  which  largely 
contributed  to  the  need  for  targeted 
assistance  initially.  Finally,  as  described 
below,  no  other  counties  or  county  areas 
would  haye  qualified  under  the  formula 
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this  year  (even  with  some  liberalizing 
adjustments)  that  did  not  already 
qualify  last  year. 

For  the  FY  1984  targeted  assistance 
program,  an  initial  list  of  counties  was 
developed  and  screened  according  to 
the  qualification  criteria  used  in  FY 
1983.  All  counties  that  received  awards 
for  targeted  assistance  in  FY  1983  for 
either  refugees  or  entrants  were 
included.  In  addition,  ORR  consulted 
with  State  refugee  program  officials  to 
obtain  their  suggestions  of  additional 
counties  for  consideration.  ORR  also 
screened  data  on  refugee  arrivals  in  FY 
1983  to  identify  counties  that  might  have 
received  significant  numbers  of  refugees 
for  the  first  time.  A  list  of  70  counties 
(including  Washington,  D.C.)  was 
derived  from  this  review. 

Analysis  of  the  new  data  for  the  70 
counties  indicated  that  no  jurisdiction 
would  qualify  in  FY  1984  that  had  not 
previously  received  targeted  assistance 
funds  in  FY  1983.  Further  tests  were 
performed  to  determine  whether  any 
area  had  approached  qualification 
during  the  past  year.  This  was  found  not 
to  be  the  case.  Therefore,  a  continuation 
of  FY  1983  qualification  was  determined 
to  be  most  appropriate  for  targeted 
assistance  in  FY  1984. 

Under  the  previous,  FY  1983,  refugee 
targeted  assistance  program,  a  two- 
stage  formula  for  qualification  for,  and 
allocation  of,  targeted  asistance  funds 
was  utilized.  The  first  stage  of  the 
formula  defined  the  qualification  of 
counties  for  targeted  assistance  through 
the  use  of  four  equally-weighted  criteria 
which  had  been  selected  to  collectively 
indicate  local  conditions  and  problems 
which  the  proposed  program  was 
intended  to  address.  In  order  to  qualify 
for  application  for  targeted  assistance 
funds,  a  county  (or  group  of  adjacent 
counties  within  the  same  Standard 
Metropolitan  Statistical  Area,  or  SMSA) 
was  required  to  be  above  the  median  or 
above  a  selected  cutoff  point  of 
jurisdictions  for  which  data  were 
reviewed  in  three  of  the  four  following 
criteria:  (1)  The  number  of  refugees 
placed  in  the  county  during  Federal 
fiscal  years  1980-1982;  (2)  the  ratio  of 
the  overall  county  population  to  the 
refugees  in  item  (1).  above;  (3)  the 
number  of  refugees  in  the  county  who 
were  receiving  cash  assistance  under 
the  programs  of  aid  to  families  with 
dependent  children  program  (AFDC), 
including  the  unemployed  parent  (UP) 
portion  of  that  program,  and  refugee 
cash  assistance  (RCA)  on  October  1, 
1982;  and  (4)  the  ratio  of  refugees  in  item 
(3)  to  the  number  of  refugees  in  item  (1). 
A  county  which  placed  above  the  cutoff 
point  in  any  three  of  the  above 


categories  quahfied  to  apply  for  targeted 
assistance  funds.  It  was  then  included  in 
the  list  of  qualifying  localities  for 
determination  of  its  targeted  assistance 
allocation. 

The  second  stage  of  the  FY  1983 
targeted  assistance  formula  was 
designed  to  reflect  the  relative  level  of 
need  for  funds  among  those  counties 
which  qualified  to  apply  under  the 
formula's  first  stage.  The  relative  degree 
of  need  of  each  qualified  locality  was 
indicated  by  the  number  of  refugees 
residing  in  that  locality  who  were  not 
self-sufficient.  The  Department  thus 
noted  the  following  single  criterion  as 
the  basis  for  the  allocation  of  targeted 
assistance  funds  among  the  eligible 
counties:  The  number  of  refugees 
residing  in  the  county  who  had  been  in 
the  United  States  36  months  or  less  and 
who  were  receiving  cash  assistance 
under  AFDC,  AFDC-UP,  or  RCA  on 
October  1, 1982.  (These  data  were 
adapted  to  represent  refugee  need  for 
targeted  assistance  on  a  basis  which 
makes  some  adjustment  for  the 
variation  in  caseloads  caused  by  State- 
to-State  assistance  program  differences. 
Estimates  were  calculated  to  provide 
funds  to  qualifying  counties  in  States 
which  do  not  have  AFDC-UP,  or  in 
which  refugee  inclusion  under  AFDC-UP 
is  non-existent  or  minimal,  in  order  to 
provide  an  equitable  level  of  funding  in 
all  qualifying  localities,  regardless  of 
differences  in  Federal-State  assistance 
program  availability.)  A  county's 
allocation  was,  therefore,  the  proportion 
of  available  funds  which  equaled  that 
county's  proportion  of  all  such  refugee 
recipients  residing  in  all  counties  which 
had  qualified  to  apply  for  targeted 
assistance  funds  under  the  first  stage  of 
the  formula.* 

ORR  believes  that  the  adoption  of  this 
same  approach  for  targeted  assistance 
in  FY  1984  is  desirable  because  the 
circumstances  of  need  remain  parallel 
with  last  year  and  because  program 
continuity  under  circumstances  of 
ongoing  need  has  been  a  major  concern 
of  commenters  on  previous  Federal 
Register  notices  of  funding  availability 
published  by  ORR. 

While  recognizing  that  differing  views 
may  exist,  we  believe  that  these 
measurable  criteria  comprise  good 
indicators  of  high-need  counties  and 
that  the  proposed  cutoff  points 
established  a  reasonable  basis  for 
identifying  those  counties  which  had 
and  still  have  the  greatest  need  for 
targeted  assistance  funds.  The  basic 


intent  of  the  targeted  assistance 
program  remains:  To  concentrate 
available  funds  in  those  areas  where 
there  are  appreciable  numbers  fo 
unemployed  and  dependent  refxigees 
and  entrants  on  whose  behalf  special 
self-support  efforts  are  required. 

VI.  Allocation  Amounts 

The  allocation  amounts  available  for 
FY  1984  refugee  and  entrant  targeted 
assistance  are  shown  in  Table  1. 

Table  1— Counties  Which  Qualify  for  the 
FY  1984  Targeted  Assistance  Program 
AND  Allocation  Amounts 


County   stal* 


AlKxakon 
•mount 


Aiameds  CA  

Contra  Costa  CA .. 

Pfwno  CA  

Loa  Angelas  CA„.. 

Merceo  CA* 

Change  CA  . 


RivsrsKM/San  Damfdino  CA .. 

Sacramnnto  CA 

San  Diego  CA ________ 

San  Franciaoo  CA  •  , 

San  Joequm  CA 

Santa  Clara  CA , 

Stani«l»u$  CA 

Denvw  CO " 

Washmgtor  DC .________. 

Browart)  Fl 

Dade  FL 

HHIsborD  FL 

Palm  Beach  FL 

Honolulu  HI 

Cook/Kana  II 

Sedgvnck  KS 

Orleans  LA* 


Montgomary/Prmoe  Gaorgaa  MO .. 

Modlaeex  MA ._ 

SuffoHi  MA  _____________ 

Mennepm  MN 

Rameay  MN 

Jaciuon  MO  • 

Es»««  NJ 

Hudson  NJ 

L»™ori  NJ _ 

New  Yor*  NY'._ 
Mjltrx>mah  OR  •  _ 
Ptvladalpnia  PA._ 

Prtjvidenoa  Rl 

Hams  TX _ 

Salt  Lake  UT  ' 

Arlington  VA 

Fain««  VA'  


King/SiwhoiTiBh  WA.., 
Pierca  WA , 


t1.4«3.669 

424.217 

819.281 

7.4B2.324 

1.00O.00O 

3.333.843 

423.226 

1.269J7S 

Z4S4.814 

1.928.314 

1.281.378 

a4ei.838 

231J42 

500.518 

54.738 

832.484 

14.458.016 

261.818 

345,833 

551,152 

2.588.085 

540,500 

421.467 

512.735 

406,046 

829,612 

653,006 

818.2S2 

316.209 

138,747 

828.433 

186.377 

8.071.504 

1.407.416 

863.382 

668,095 

1.129  2S3 

343,292 

594.897 

717  333 

1,713.650 

366,222 


*  Targeted  assistance  funds  were  allocated  for 
entrants  to  qualifying  counties  on  a  per  capita  tiasis 
because  other  types  of  data  that  might  have 
indicated  need  were  not  available  for  all  areas  and 
therefore  could  not  be  utilired  uniformly. 


■  Meroad  County,  lll•1lc^  raoet^ad  a  separaM  targelad  as 
sistanco  orarrt  tor  tha  amount  r\  F>  1983  s  ndudaa  m  tr>« 
Fv  1 964  targelad  assistance  program  lor  purposes  o<  admirv 
wtrahva  affoancy,  and  wit  tia  inctudad  m  Catformas  Stale 
targeted  aaaislance  appkcaton 

'  Includes  Marw  and  San  Mateo  Counties 

■  includea  Adams,  Arapahoe,  and  BouKler  Counties, 
'indudea  Jefferson  Panax 

■  Inctudas  Wyandotte  County.  KS 
'  includes  the  five  txxoughs 

•  indudas  Clackamas  vid  Washington  Counties  and  Qani 
County.  WA 

'  Indudas  Davis  and  Utah  Counaea 

'  Includes  the  ndependam  cttes  oi  Alexandna.  Farfax.  and 
Falls  Church 


VII.  Allowable  Activities 

Allowable  activitiesunder  the  FY  1984 
targeted  assistance  program  include  any 
activity  permissible  undersection  412(c) 
of  the  INA  which  is  directly  related  to 
the  furtherance  of  refugee  economic  self- 
sufficiency  by  aiding  refugees  in  finding 
and  retaining  jobs,  increasing  refugee 
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employability  potential,  and/or 
enhancing  refugee  job  market 
possibliities.  Creative  approaches  to 
such  activities  are  encouraged. 
Allowable  activities  include,  for 
example,  job  development,  job 
placement,  business  and  employer 
incentives  (such  as  on-site  employee 
orientation  and  vocational  English 
training,  or  bilingual  supervisor 
assistance),  business  technical 
assistance,  short-term  job  training 
specifically  related  to  opportunities  in 
the  local  economy,  and  on-the-job 
training.  Use  of  targeted  assistance 
funds  for  venture  capital,  either  as 
grants  or  loans,  to  provide  working 
capital  associated  with  the  acquisition 
of  land,  buildings,  equipment  or  the 
operating  budget  for  a  business  (except 
in  the  case  of  equipment  or  business 
operating  budgets  required  for  a  specific 
tratjng  activity)  is  specifically  not 
allowed.  Proposals  which  include 
voluntary  corporate  participation  and  a 
generally  high  degree  of  business  and 
refugee  group  involvement  are 
especially  welcomed. 

Stipends  or  needs-based  payments  to 
program  participants  are  allowed  if  no 
other  source  of  support  is  availdble  to 
them  and  it  can  be  demonstrated  that 
support  is  essential  to  their  participation 
in  a  job  preparation  or  training  project. 
In  any  case,  no  more  than  30*^  of  funds 
used  for  this  program  component  are 
allowed  to  be  used  for  such  payments. 
Essential  support  services,  such  as  day 
care  and  transportation,  are  allowable 
only  when  it  is  demonstrated  that  they 
are  directly  related  to  the  employment 
of  those  idetified  as  the  target 
populations,  or  are  a  necessary 
component  in  the  employabihty  plan  of 
those  targeted  assistance  clients. 

Also  allowable  are  other  services 
which  are  not  directly  related  to  the 
employement  of  individual  clients  but 
which  are  nonetheless  identified  and 
demonstrated  in  the  county  plan  to  be 
essential  services  in  addressing  extreme 
and  unusual  needs  of  the  refugee  and/or 
entrant  population  in  the  targeted 
assistance  area.  Subject  to  State  review 
and  approval,  a  maximum  of  l.^"^  of  the 
allocation  amount  for  each  area  maybe 
used  in  funding  these  services.  In  the 
event  that  the  State  wishes  to  support  a 
local  area's  request  to  allocate  more 
than  15%  of  its  funds  for  non- 
employment-related  services,  the  State 
must  seek  formal  approval  of  ORR. 
Since  ORR  discourages  such 
arrangements,  only  the  most  extreme 
need  will  be  considered  adequate 
justification  to  support  the  requests. 
Allowable  services  under  this  special 
needs  provison  could  include  any 


activity  allowable  under  section 
412(c)(3)  of  the  INA.  In  order  to  justify 
the  provision  of  services  for  extreme 
and  unusual  needs,  a  county  plan  must 
identify  the  target  population  and 
clearly  demonstrate  the  nature  and 
extent  of  the  needs,  and  must  describe 
how  the  use  of  targeted  assistance  funds 
for  the  proposed  purposes  contributes  to 
the  adjustment  of  the  refugee/entrant 
population  in  the  community. 

VIII.  Apptication  and  ImpIementatioD 
Process 

Under  the  FY  1984  targeted  assistance 
program,  States  apply  for  and  receive 
grant  awards  on  behalf  of  qualified 
counties  in  the  State.  The  State  agency 
will,  in  turn,  receive,  review,  and 
determine  the  acceptability  of  individual 
county  targeted  assistance  plans.  On  the 
basis  of  the  acceptability  of  these 
county  plans,  the  State  will  award  the 
appropriate  amount  of  funds  to  each 
quahfied  county  or  local  administering 
entity. 

States  are  allowed  to  submit 
applications  to  ORR  at  any  time  from 
the  date  of  previous  written  notification 
to  States  until  the  application  deadline 
specified  by  this  anouncement. 
Reasonable  and  identifiable  planning 
costs  may  be  incurred  by  the  State 
during  this  period.  The  award  of  funds 
to  States  with  acceptable  applications 
will  then  be  made  as  soon  as  possible 
after  such  determination,  but  in  any 
case  by  September  30, 1985. 

Upon  notification  of  the  acceptability 
of  its  apphcation  and  the  award  of 
funds,  a  State  will  notify  the  qualified 
counties  in  its  jurisdiction  that  it  is  able 
to  review  proposed  county  plans  for  the 
use  of  FY  1984  targeted  assistance 
funds.  Due  dales,  consultation  and 
review  procedures,  and  other  aspects  of 
the  process  of  county  plan  development 
and  submission  must  be  established  by 
the  State  and  included  in  a  timetable  in 
its  own  application  to  ORR.  However,  a 
State  is  required  to  award  the 
appropriate  allocation  amount  to  a 
county  in  sufficient  time  to  allow 
continuity  of  services  which  were 
initiated  with  FY  1983  funds  and  which 
the  State  determined  to  be  acceptable  in 
its  county  plan  review. 

States  may  apply  for  a  grant  of  up  to 
eighteen  months,  with  the  grant  period 
ending  no  later  than  March  31, 1987. 
Except  for  planning,  application 
preparation  and  review,  procurement 
processes,  and  funding  for  new  or 
expanded  activities.  States  and  local 
areas  must  use  funds  awarded  under  the 
FY  1983  targeted  assistance  awards 
prior  to  using  funds  issued  under  FY 
1984  targeted  assistance  awards. 


It  should  be  noted  that  in  instances 
where  a  State  will  act  as  the  local 
administering  entity  and/ or  provider  of 
direct  services,  ORR  will  receive, 
review,  and  determine  acceptability  of 
individual,  local  targeted  assistance 
plans.  This  review  process  will  parallel 
that  of  the  normal  State  review  of 
county-administered  plans.  ORR 
requests  that  States  which  are 
administering  local  targeted  assistance 
programs  submit  their  plans  to  ORR  for 
review  and  approval  at  least  60  days 
prior  to  the  desired  date  of  program 
implementation. 

IX.  Application  Content 

In  applying  for  targeted  assistance 
funds,  a  State  agency  is  required  to 
provide  the  following: 

1.  Assistance  that  targeted  assistance 
funds  will  not  be  used  to  offset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs — e.g., 
social  services,  cash  and  medical 
assistance,  etc. 

2.  Assurance  that  the  State  has 
consulted  with  targeted  assistance 
entities  (counties)  in  its  development  of 
State  application  guidelines. 

3.  A  description  of  the  State's 
guidelines  for  the  required  content  of 
county  targeted  assistance  plans. 
Acceptable  county  plans  must  minimally 
include  the  following: 

a.  Procedures  for  carrying  out  a  local 
planning  process  for  determining 
targeted  assistance  priorities  and 
service  strategies.  All  local  targeted 
assistance  plans  will  be  developed 
through  a  plaiming  process  that 
involves,  in  addition  to  presentatives  of 
the  local  planning  agency, 
representatives  of  the  private  sector  (for 
example,  private  employers.  Private 
Industry  Council,  Chamber  of 
Commerce,  etc.),  leaders  of  refugee/ 
entrant  community-based  organizations, 
voluntary  resettlement  agencies  where 
such  exist,  and  other  public  officials 
associated  with  social  services  and 
employment  agencies. 

b.  Assurance  that  all  services  will  be 
provided  by  qualified  providers  (public 
or  private,  non-profit  or  for-profit, 
agencies  or  individuals). 

c.  Identification  of  refugee/entrant 
populations  to  be  served  by  targeted 
assistance  projects,  including 
approximate  numbers  of  clients  to  be 
served,  a  description  of  characteristics 
and  needs  of  targeted  populations, 
priortization  of  refugee /entrant  clients 
to  be  served,  and  justification  for  the 
designation  of  specific  client 
populations. 
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d.  Identification  and  iustification  of 
specific  strategies  to  meet  needs  of 
targeted  populations.  These  should  be 
justified  where  possible  through 
analysis  of  strategies  and  outcomes 
from  projects  previoulsly  implemented 
under  the  FY  1983  targeted  assistance 
program,  the  regular  refugee  social 
service  programs,  and  any  other 
services  available  to  the  refugee 
population. 

e.  Relationship  of  proposed  FY  1984 
targeted  assistance  projects  to  FY  1983 
funded  projects.  Identif^  procedures 
which  will  prevent  any  duplication  of 
services  to  individual  chents  should  any 
components  of  the  two  grants  overlap. 

f.  Relationship  of  targeted  assistance 
projects  to  other  services  available  to 
refugees/entrants  in  the  county 
including  State-allocated  ORR  social 
service  programs. 

g.  Justification  for  support  services  as 
they  relate  to  the  removal  of  barriers  to 
employment  of  the  specified  targeted 
populations. 

h.  Analysis  of  available  empoyment 
opportunities  and  relationship  of 
targeted  assistance  strategies  to  local 
employment  opportunities.  Examples  of 
acceptable  analyses  of  employment 
opportunities  might  include  a  review  of 
studies  conducted  by  the  city/county  or 
State  institutions  on  employment 
opportunity  forcasts  which  would  be 
appropriate  to  the  refugee  population, 
surveys  of  presently  effective 
employment  service  providers,  and 
employers  or  potential  employers  of 
refugee  clients. 

i.  Statement  of  projected  performance 
outcomes  for  each  program  component 
including  the  number  of  full-time 
unsubsidized  job  placements, 
placements  with  at  least  90  days' 
retention  on  the  job,  etc..  at  six  and 
twelve  month  periods. 

j.  Monitoring  and  oversight 
responsibilities  to  be  carried  out  by 
county  or  qualifying  local  jurisdiction. 

k.  Reporting  requirements  including  at 
a  minimum,  the  frequency  of 
submissions  and  data  elements  outlined 
in  (i)  above. 

1.  Justification  for  any  service  not 
directly  related  to  the  employment  of 
individual  clients  as  addressing  extreme 
and  unusual  needs  of  the  refugee  and/or 
entrant  population.  Adequate 
justification  must  include  a  discussion  of 
the  extent  of  extreme  and  unusual  need 
and  indicate  number  of  refugees/ 
entrants  to  be  served,  absence  of  or 
limited  availability  of  necessary 
resources,  and  the  expected  results  from 
the  provision  of  the  proposed  services 
without  specific  ORR  prior  approval,  a 
maximum  of  15%  of  the  allocation 


StTBl 


amount  for  each  targeted  area  ia 
allowed. 

m.  Program  component  summary 
which  includes  a  justification  for  the 
projected  allocation /or  the  component 
including  relationship  of  funds  allocated 
to  numbers  of  clients  served, 
characteristics  of  clients,  projected 
outcomes  and  cost  per  placement.  In 
addition,  the  program  component 
summary  should  describe  specific 
services  or  activities  inclusive  of 
equipment  for  training  purposes  and 
stipends  (if  apphcable),  duration  of 
training  and  services,  ancillary  services 
or  subcomponents  such  as  day  care  or 
language  training,  and  any  other 
activities  relevant  to  determining  the 
basis  for  the  projected  cost  of  the 
component.  Such  justification  shall 
constitute  the  basis  for  determing  the 
reasonablenees  of  the  costs  of  the 
services  in  relationship  to  chent  needs 
and  outcomes. 

n.  Assurance  that  the  local 
administrative  budget  will  be  limited  to 
the  amount  available  as  indicated  in  the 
schedule  below: 

Table  2.— Schedule  of  Allowable 
Administrative  Cost  Amounts 

AKcm- 


AUocadon  amount  lor  local  targetaC 


MoamuT 


peroent 
I  lor 


(P»- 
cant] 


$500,000  oc  batoo „ 

15 
14 
13 
12 
11 
10 



S7S  000 

S00.001  10*800000       ,    ,, 

$600,001  to  $700,00  „.            ..„      .. 

B4.000 

$700,001  to  $800,000  ,....     ..     1 

96.000 

esooo 

$800,001  to  $800.000 

$900,001  WM  itwva   „    .      

1 ') 

OapenM  on  alocalion. 

Note. — The  Targeted  Assistance  grants  are 
cost-based  awards  Neither  a  State  nor  a 
county  is  "entitled"  to  a  certain  amount  for 
administrative  costs.  Rather,  administrative 
cost  requests  should  be  based  on  and 
defended  as  projections  of  actual  needs.  The 
amounts  shown  above  reflect  only  the 
maximum  which  may  be  claimed. 

o.  Assurance  from  States  that  elect  to 
administer  the  program  directly  or 
otherwise  to  provide  direct  service  to 
the  refugee/entrant  population  (with  the 
concurrence  of  the  county),  that  the 
State  will  not  request  or  use  targeted 
assistance  funds  for  program  services  in 
the  target  area  for  which  it  will  serve  as 
administering  entity  until  the  local 
targeted  assistance  plan  has  been 
reviewed  and  approved  by  ORR.  The 
State  must  provide  ORR  with  the  same 
information  required  above  under  Point 
3  for  review  and  prior  approval.  The 
State  should  provide  ORR  with  this  plan 
at  least  60  days  prior  to  the  date  of 
desired  program  implementation. 


4.  A  description  of  the  process  far 
awarding  funds  to  the  local  area,  to 
include: 

a.  An  identification  of  the  local 
administering  entity,  procedures  for 
selection  of  such  If  other  than  local 
government,  and  award  instrument  to  be 
used. 

b.  Assurance  that  any  deviation  from 
having  the  qualified  county  administer 
the  TA  grant  occurs  with  the 
conctirrence  and  approval  of  the 
designated  county  or  qualified  local 
jurisdiction. 

c.  A  workplan  which  describes  ma)or 
activities  and  timetables  for  their 
completion,  including  identification  of 
the  period  during  which  local  entities 
could  incur  planning  costs. 

d.  Procedures  for  the  review  and 
approval  of  local  plans.  At  a  minimum, 
these  procedures  must  enable  the  State 
to  ensure  that  all  elements  required 
under  (3)  above  have  been  met  and  that 
an  objective  review  process  is  carried 
out  consistent  with  State  requirements. 

e.  A  timetable  indicating  the 
approximate  dates  by  which  qualifying 
counties  shall  receive  FY  1984  fonds. 

f.  Assurance  that  no  county  will 
receive  funds  for  new  or  continuing 
projects  until  such  time  as  funds  for 
such  continuing  projects  have  been 
obligated  and  demonstrable  evidence 
(based  on  at  least  6  months  project 
activity)  exists  that  such  projects  should 
be  continued  or  expanded,  should  the 
county  so  decide. 

g.  Other  requirements  which  the  State 
considers  appropriate  to  assure  an 
orderly  funding  process  which 
accommodates  the  need  to  provide 
timely  funding  without  prematurely 
funding  projects  or  activities  for  which 
FY  1983  funds  could  be  used,  where 
limited  project  activity  has  occurred,  or 
where  performance  assessments  cannot 
be  made. 

5.  A  description  of  the  State's  plan  for 
monitoring  and  evaluating  the  targeted 
assistance  programs.  Plan  must 
minimally  include  the  following: 

a.  Provision  for  consolidating  program 
data  to  measure  overall  progress  of 
program — i.e.,  number  of  persons  being 
removed  from  cash  assistance,  number 
of  persons  in  target  populations  securing 
emploj^ment  with  90Miay  retention. 

b.  Provision  for  verifying  and 
assessing  quality  of  data  submitted, 
corrective  actions  to  be  taken,  and 
followup. 

c.  Provision  for  relating  program  data 
with  financial-data  to  determine  service 
costs  as  well  as  cost  effectiveness  of 
service  components. 

d.  Provision  for  timely  submission  of 
complete,  accurate,  and  unduplicated 
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outcome  data  on  all  components  of 
individual  targeted  assistance  plans  so 
that  categories  or  types  of  projects  can 
be  tracked  and  assessed. 

e.  Description  of  State's  plan  for  fiscal 
and  programmatic  monitoring  of  local 
projects. 

f.  Description  of  the  State's 
procedures  for  reviewing  changes  in 
county  plans  which  require  prior 
approval  in  accordance  with  45  CFR 
Part  74,  Subpart  L.  and  the  appropriate 
cost  principles.  The  State  agency  shall 
assume  with  the  receipt  of  its  FY  1984 
targeted  assistance  award  all 
programmatic  responsibility  for  issues 
relating  to  FY  1983  awards  to  qualifying 
local  jurisdictions.  These 
responsibilities  shall  cover 
determinations  about  modifications  to 
an  approved  scope  of  work  and 
amendments  to  grant  awards.  Where 
modifications  involve  grant  period  or 
carry-over  the  Stale  agency  shall  require 
the  concurrence  of  ORR  in  order  to 
effect  such  changes  in  either  FY  1983 
and  1984  awards. 

6.  Projected  line  item  and  budget 
justification  of  State  administrative 
costs  not  to  exceed  5%  of  the  total 
award. 

•     7.  Assurance  that  the  State  will 
adhere  to  the  provisions  of  its  approved 
Cost  Allocation  Plan  for  Public 
Assistance  Programs  as  mandated  under 
45  CFR  Part  95,  Subpart  E. 

8.  Assurance  that  the  Slate  make 
available  to  the  county  or  designated 
local  entity  not  less  than  95%  of  the 
amount  of  its  formula  allocation  for 
purposes  of  implementing  the  activities 
proposed  in  its  plan. 

9.  Assurance  that  the  State  will  not 
support  county  administrative  costs  in 
excess  of  those  amounts  allowed  under 
this  Notice. 

10.  Assurance  that  the  State  will 
follow  or  mandate  thai  its  subrecipients 
will  follow  appropriate  procurement 
standards  in  the  acquisition  of  services. 
Applicable  standards  are  outlined  in 
Subpart  P  of  the  Department's  grants 
administration  regulations  45  CFR  Part 
74.  In  essence,  this  subpart  provides  that 
agencies  of  government  (e.g..  State, 
county)  follow  the  provisions  of 
Attachment  O  of  OMB  Circular  A-102 
and  that  non-profit  organizations  follow 
provisions  of  Attachment  O  of  OMB 
Circular  A-110.  Both  attachments  are 
included  as  appendices  to  45  CFR  Part 
74.  The  exception  would  involve  a 
situation  in  which  an  agency  of 
government  (e.g..  State,  county)  sought 
to  acquire  services  from  another  agency 
of  government  (e.g.,  county  or  county 
welfare  agency).  In  such  cases,  the 
procurement  standards  of  the  agency  of 


government  (State,  county)  acquiring  the 
services  would  apply. 

11.  The  following  additional 
information  is  required  from  States 
which  have  already  filed  applications 
for  the  amounts  which  were  specified  in 
the  February  28  notice:  (1)  A  revised 
projected  line  item  budget  and 
justification  of  State  administrative 
costs  not  to  exceed  5%  of  the  total 
award,  refiecting  the  higher  amounts 
specified  in  this  notice;  and  (2)  any 
revision  in  the  grant  period  applied  for 
in  conformity  with  this  notice. 

X.  Review.  Technical  Assistance,  and 
Award  Procedure 

Applications  will  be  reviewed  on  a 
non-competitive  basis  to  determine 
acceptability.  Such  determination  will 
be  based  on  the  completeness  of  the 
submission  (according  to  the 
requirements  of  section  IX,  above).  The 
Department  will  provide  technical 
assistance  to  the  applicant  if  it  is 
necessary  in  order  to  develop  a  proposal 
which  warrants  the  award  of  funds  at 
the  proposed  allocation  amount  and  if 
such  assistance  if  requested  by  the 
applying  State  agency.  Final 
determination  as  to  the  acceptability  of 
applications  is  at  the  discretion  of  the 
Director  of  ORR. 

IX.  HHS  Regulations  That  Apply 

The  following  HHS  regulations  apply 
to  grants  under  this  Notice; 

42  CFR  Part  441.  Subparts  E  and  F, 
Services;  Requirements  and  limits 
applicable  to  specific  services — 
Abortions  and  Sterilizations. 

45  CFR  Part  18.  Department  grant 
appeals  process. 

45  CFR  Part  74.  Administration  of 
grants. 

45  CFR  Part  75.  Informal  grant  appeals 
procedures, 

45  CFR  Part  80,  Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health.  Education,  and  Welfare 
effectuation  of  Title  "V'l  of  the  Civil 
Rights  Act  of  1964. 

45  CFR  Part  81.  Practice  and 
procedure  for  hearings  under  Part  80  of 
this  title, 

45  CFR  Part  84.  Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance, 

45  CFR  Part  95,  Subpart  E.  General 
Administration — Grant  I>rogram8  (Public 
assistance  and  medical  assistance) — 
Cost  Allocation  Plans. 

XII.  Reporting  and  Recordkeeping 

Section  IX  of  this  announcement 
establishes  application  and  reporting 
requirements  that  require  review  and 


approval  by  OMB  under  the  Paperwork 
Reduction  Act  and  5  CFR  Part  1320. 

Applications  for  these  grants  are  to  be 
submitted  on  Form  SSA-96  (with 
recently  redesigned  face  page,  form  424) 
which  has  current  OMB  approval  (0960- 
0184),  In  completing  Form  SSA-96. 
States  must  address  the  criteria  listed  in 
Section  IX. 

Financial  reporting  is  to  be  provided 
semiannually  on  Standard  Form  269  (80- 
R0180).  These  reporting  requirements 
directly  follow  Departmental  grants 
administration  regulations  at  45  CFR 
Part  74. 

ORR  currently  requires  grantees  to 
report  semiannually  on  their  oversight  of 
the  implementation  of  county  plans  for 
targeted  assistance,  and  expects  to  issue 
guidelines  regarding  specific  data 
elements  on  services  provided  and 
employment  objectives  achieved  with 
these  guidelines  as  indicated  under 
section  3507  of  the  Paperwork  Reduction 
Act  of  1980  and  5  CFR  Part  1320. 
Grantees  will  be  notified  at  such  time  as 
this  approval  is  provided. 

(No  Catalog  of  Federal  Domestic  Assistance 
number  has  been  assigned) 

Dated:  September  7,  1984. 
Phillip  N.  Hawkes. 

Director,  Office  of  Refugee  Resettlement. 
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Refugee  Resettlement  Program; 
Formula  for  Allocations  to  States  of  FY 
1984  Funds  for  Social  Services  for 
Refugees  and  Cuban/Haitian  Entrants 

agency:  Office  of  Refugee  Resettlement 
(ORR).  SSA.  HHS. 

action:  Final  notice. 

SUMMARY:  This  notice  establishes  the 
formula  for  allocation  to  States  of  FY 
1984  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP). 
The  formula  yields  the  allowable 
allocation  of  FY  1984  refugee  and 
Cuban/Haitian  entrant  social  service 
funds  for  each  State  participating  in  the 
RRP. 

EFFECTIVE  DATE:  September  18. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell  (202)  245-1923. 
SUPPLEMENTARY  INFORMATION:  Notice  of 

the  proposed  formula  for  the  allocation 
of  FY  1984  social  service  funds  was 
published  in  the  Federal  Register  on 
February  13, 1984  (49  FR  5383).  Since 
that  date,  the  Congress  has  clarified  that 
the  amount  available  for  funding  for 
refugee/entrant  social  services  during 
FY  1984  is  $71,700,000.  rather  than 
$44,400,000  as  originally  announced. 
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This  increased  amount  removes  the 
necessity  of  creating  a  hold-harmless 
supplement  through  the  use  of  targeted 
assistance  funds,  as  anticipated  in  the 
proposal.  No  other  major  changes  have 
been  made  in  the  formula  allocations  as 
a  result  of  comment  on  the  previously 
published  proposal.  However,  one 
modification  (the  addition  of  a  hold- 
harmless  provision  under  the  MAA 
allocation)  and  some  technical  changes 
were  made. 

I.  Amounts  Available  for  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  will  make  available  $71.7(»,000  in 
FY  1984  refugee/entrant  social  service 
funds  and  $77,500,000  in  FY  1984 
refugee/entrant  targeted  assistance 
funds.  (A  total  of  $4,000,000  of  the  FY 
1984  appropriation  of  $81,500,000  in 
targeted  assistance  funds  was  approved 
by  Congress  for  reprogramming  to  a 
separate  budget  category  for  Pieventive 
Health  Care.)  This  determination  has 
been  made  based  upon  a  clarification  by 
Congress  that  the  amount  of  funds 
available  under  the  Second  Continuing 
Resolution  for  FY  1984  (Pub.  L.  98-151) 
for  social  services  and  targeted 
assistance  be  at  the  same  level  as  in  FY 
1983.  Funding  allocations  for  targeted 
assistance  are  announced  in  a  separate 
notice. 

Of  the  total  of  $71,700,000  in  social 
service  funds,  the  Director  of  ORR  will 
make  available  to  States  during  FY  1984 
$70,205,739  for  purposes  of  providing 
social  services  to  refugees  and  entrants. 
Separate  announcements  have  been 
made  for  additional  funds  not  included 
in  this  notice. 

All  allocation  figures  include  both 
refugees  and  entrants,  since  both 
populations  may  be  served  through 
funds  addressed  in  this  notice. 

Of  the  $70,205,739  covered  by  this 
notice,  the  Director  will  allocate  funds 
directly  to  States  in  the  following 
manner 

•  $60,000,000  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the 
national  population  of  refugees  and 
entrants  who  had  been  in  the  U.S.  less 
than  3  years  as  of  October  1, 1983. 

•  $290,576  of  the  available  social 
services  funds  will  be  allocated  to 
States  which  have  particular  needs 
associated  with  small  refugee/entrant 
populations  in  order  to  provide  a  floor  of 
$75,000  for  States  with  fewer  than  500 
refugees/entrants. 

•  $6,598,475  of  the  available  social 
service  funds  will  be  used  to  assure  that, 
under  the  revised  allocations,  no  State's 
allocation  is  below  the  proposed  amount 
announced  in  the  notice  of  February  13. 


•  $3,316,688  of  the  available  •ocial 
service  funds  will  be  allocated  to  each 
State  on  the  basis  of  its  proportion  of  the 
3-year  refugee/entrant  pop«iiation 
(including  a  $5,000  floor  and  funds  to 
hold  harmless  those  States  which 
received  MAA  incentive  grants  from 
ORR  in  FY  1983)  in  order  to  provide 
targeted  service  funds  as  an  incentive 
for  8'tates  to  fund  refugee/entrant 
mutual  aasistance  associations  (MAA's). 
States  have  been  notified  that  a  written 
assurance  that  these  funds  will  be  used 
for  MAA'i  is  required  in  order  for  a 
State  to  receive  these  funds.  Separate 
guidance  has  been  provided  to  States 
regarding  this  assurance. 

The  amount  of  social  service  funds 
being  allocated  under  the  formula  is 
$60,290,576  (including  adjustments  to 
provide  a  minimum  of  $75,000  to  each 
State,  but  excluding  the  separately- 
formulated  MAA  incentive 
supplements),  an  amount  more  than 
$3,000,000  greater  than  the  $57,012,067 
announced  for  formula  allocation  in  the 
February  13  notice  of  proposed 
availability  of  funds  for  refugee  and 
entrant  social  services.  Nevertheless,  a 
few  States  would  receive  less  under  the 
FY  1984  formula  than  had  been 
announced  in  the  February  13  proposal. 
This  change  results  from  the  fact  that  a 
few  States  have  considerably  lower  3- 
year  population  bases  (FY  1981-1982- 
1983)  as  apphcable  to  the  FY  1984 
formula  than  they  had  as  applicable  to 
the  FY  1983  formula,  and  the  fact  that 
the  amounts  indicated  in  the  previous 
proposal  were  determined  by  providing 
a  hold-harmless  level  of  funding  equal  to 
90%  of  each  State's  FY  1983  formula 
award  amount. 

We  believe  that  reductions  which 
would  result  from  application  of  the  FY 
1984  population  base  reflect  a  reduced 
level  of  need  for  social  service  funds  on 
the  part  of  the  affected  States,  relative 
to  that  of  other  States  in  the  program.  In 
this  sense,  we  believe  that  it  would  have 
been  both  appropriate  and  fair  to  follow 
the  formula  allocation  schedule  if  early 
notice  had  been  provided.  However, 
some  States  would  receive  a  lower 
amount  under  the  FY  1984  allocation 
formula  in  this  notice  than  the  amount 
expected  under  the  February  proposal 
(equal  to  90%  of  their  FY  1983  awards) 
due  to  changes  in  the  population  base, 
as  indicated  above.  These  States  would 
experience  reductions  in  relation  to  the 
funding  amounts  which  they  had 
anticipated  and  against  which  they  had 
been  planning  throughout  most  of  the 
current  fiscal  year  if  the  FY  1984  formula 
were  strictly  followed.  Therefore  if  a 
State  is  scheduled  in  this  notice  for  a 
formula  allocation  lower  than  its  hold- 


hannleas  mtaanl  aa  previooaljr 
announced  in  the  February  13  notice. 
ORR  ia  providing  a  auppinneDtaiy 
amount  tSJ0B<47S,  that  wUl  biteg  tba 
actual  FT  IflM  aocial  aervice  award  to 
the  higher,  previouaiy  aimouDoed.  leveL 
See  Table  1.  below. 

ORK  ako  believes  that  the  coBtiiwwd 
and/or  increased  utilization  of  pefiigoe 
mutual  aasiatance  associatioiM  in  the 
provitton  of  aocial  services  promotes 
appropriate  ase  of  servitxa  as  well  as 
the  effectiveness  of  the  overall  service 
system.  Therefore,  $3,316,686  in  social 
service  funds  will  be  awarded 
specifically  for  these  organizations  as  an 
optional  award  to  any  State  which 
would  use  the  funds  for  this  purpose  and 
has  complied  with  the  Guidelines  issued 
by  the  Director  on  July  2. 1964,  for 
participation  in  this  program. 

The  approximately  $1,500,000 
remaining  in  social  service  funds  will  be 
used  on  s  discretionary  basis  to  carry 
out  individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program  in  service  delivery  and  self- 
support,  as  described  in  the  previous 
notice. 

II.  Discussion  of  Comments  Received 

Twenty-six  comments  were  received 
during  the  public  comment  period  in 
response  to  the  notice  of  the  proposed 
formula  for  the  allocation  to  States  of  FY 
1984  funds  for  social  services  for 
refugees  and  Cuban/Haitian  entrants. 
Many  of  the  commenters  expressed 
concern  about  the  proposed  approach  to 
social  service  allocations  and  some 
included  recommendations  for 
particular  changes.  These  are 
summarized  below  and  are  followed  in 
each  case  by  the  Department's  response. 

Comment  Some  commenters  objected 
to  the  amount  of  funds  ($44.4  million) 
which  was  announced  as  available  for 
social  serivces  in  FY  1984. 

Response:  In  order  to  provide  a 
context  for  the  discussion  of  the 
proposed  formula  for  social  service 
allocations,  the  notice  included  a 
statement  of  available  funds  under  the 
Second  Continuing  Resolution  for  FY 
1984  (Pub.  L  98-151).  The  notice 
indicated  that  the  Continuing  Resolution 
(CR)  level  for  social  services  had  been 
calculated  by  the  Department  based  on 
the  same  assumptions  as  were  used  in 
the  FY  1983  budget  request.  This 
calculation  produced  a  CR  level  of  $44.4 
million,  which  is  $27.3  million  below  the 
FY  1983  level. 

Since  the  publication  of  the  notice  of 
proposed  availability  of  funds,  the 
Congress  clariflad  its  intent  that  the 
amount  available  for  social  services 
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under  the  Continuing  Resolution  in  FY 
1984  is  $n.700,000. 

Comment  Most  of  the  commentera 
who  objected  to  the  social  service 
funding  level,  above,  disagreed  with  the 
necessity  of  using  targeted  assistance 
funds  to  prevent  a  severe  reduction  in 
available  social  service  funding.  The 
proposal  stated  that  about  $16.6  million 
of  available  targeted  assistance  funds 
would  be  used  to  provide  States  with 
allocation  adjustments,  if  necessary,  to 
help  maintain  service  program  stability. 
While  not  all  commenters  objected  to 
the  idea  of  providing  an  adjustment, 
most  stated  that  such  an  allocation 
should  not  be  necessary  (given  their  a 
priori  disagreement  with  the  funding 
level)  and  that  they  did  not  want 
targeted  assistance  funds  to  be  used  for 
that  purpose. 

Response:  As  a  result  of  the  change  in 
the  amount  of  available  funds  from 
$44,400,000  to  $71,700,000.  the  need  to 
use  targeted  assistance  funds  to  ensure 
social  service  program  stabilitly  no 
longer  exists.  This  part  of  the  proposal 
has  been  removed  from  the  present 
announcement. 

Comment:  A  few  commenters 
expressed  dissatisfaction  with  the 
population  base  used  in  the  formula. 
Those  commenters  stated  that  the  3-year 
base  is  too  short  and  does  not  provide 
sufficient  funds  for  refugees  who  have 
been  in  the  country  longer  than  three 
years. 

Response:  The  Department  has  argued 
elsewhere  (47  FR  22566:  47  PR  42634;  48 
FR  24996;  as  well  as  the  proposal  under 
discussion  at  49  FR  5383)  that  the  3-year 
population  base  is  a  sound  approach  to 
social  service  allocation  because  (1)  it 
reflects  population  trends  over  a  period 
of  time  in  which  refugees  have  the 
greatest  need  for  services,  (2)  it  is  not 
subject  to  the  instability  of  short-term 
biases,  (3)  it  provides  some  incentive  for 
States  to  use  their  program  funds  for 
priority  services,  and  (4)  it  is  consistent 
with  program  policies  and  priorities  of 
ORR  to  provide  services  to  refugees  in 
order  that  they  become  self-sufficient  as 
quickly  as  possible.  The  Department 
continues  to  believe  that  the  3-year 
population  base  is  most  appropriate  for 
the  allocation  of  social  service  funds. 

It  should  be  noted  that  an  extension  of 
the  population  base  to  a  longer  period 
would  not  have  the  effect  that  most  of 
the  commenters  (who  are  from  States 
with  relatively  few  Cuban  or  Haitian 
entrants)  appear  to  anticipate  since  the 
inclusion  of  the  more  than  130,000 
entrants  who  arrived  in  FY  1980  would 
result  in  a  lower  social  service  formula 
allocation  to  most  States. 

The  Department  believes  that  the 
targeted  assistance  allocations  provide 


the  most  appropriate  means  of 
addressing  needs  based  on  longer  term 
populations. 

Comment:  Several  commenters 
indicated  that  they  found  the  proposed 
amounts  to  b«  inequitable.  They  cited 
differences  in  State  percentages  of 
refugees  versus  percentages  of  funding 
amounts  as  evidence  that  the  proposal, 
by  using  the  90%  (of  the  FY  1983  formula 
allocation)  hold-harmless,  does  not 
distribute  funds  on  the  basis  of 
population  alone. 

Response:  The  formula  allocation  of 
$60,000,000  under  the  present  notice 
removes  the  need  for  the  types  of 
formula  adjustments  which  led  to  such 
concern. 

Comment:  A  few  commenters 
objected  to  the  proposed  use  of 
approximately  $3,300,000  for  the  purpose 
of  providing  incentive  funds  for  States  to 
involve  refugee  mutual  assistance 
associations  (MAA's)  in  service 
delivery.  Others  supported  the  proposal 
strongly  but  believed  that  in  cases 
where  the  proposed  formula  would 
allow  an  amount  to  a  State  lower  than 
that  which  it  received  in  FY  1983  under 
a  national  competitive  program  for  the 
same  purpose,  the  previous,  higher, 
amount  should  be  continued. 

Response:  Although  in  many  areas 
little  involvement  of  refugee  mutual 
assistance  associations  has  been 
achieved,  the  Department  believes  that 
the  development  of  this  ser\  ice  resource 
is  an  important  part  of  the  continued 
progress  of  refugees.  Ethnicity-based 
self-help  is  a  well-estabUshed  and 
proven  phenomenon  of  many  groups 
throughout  the  United  States.  The  use  of 
refugee  program  funds  to  further  this 
kind  of  activity  for  recently-arrived 
refugee  groups,  at  a  State's  discretion,  is 
a  Simple  and  effective  means  of 
encouraging  the  programmatic 
involvement  of  those  groups  in  their 
own  adjustment. 

The  Department  does  not  intend  to 
discourage  those  States  which  have 
previously  worked  with  MAA's  to 
include  them  in  current  service 
activities.  Therefore  we  concur  with  the 
recommendation  to  provide  FT  1984 
funding  for  those  States  at  a  level  not 
less  than  the  amount  they  received 
under  the  MAA  incentive  grant  program 
in  FY  1983.  We  have  thus  added  funds  to 
the  national  MAA  allocation  total  and 
have  amended  the  allocations  to  the 
eleven  States  which  otherwise  would 
have  suffered  losses. 

m.  Allocation  Formula 

Of  the  funds  available  for  FY  1984  for 
social  services,  $60,000,000  will  be 
allocated  to  States  in  accordance  with 
the  formula  specified  below.  A  State's 


allowable  allocation  will  be  calculated 
as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
entrants  who  arrived  in  the  United 
States  not  more  than  three  years  prior  to 
the  beginning  of  the  fiscal  year  for 
which  the  funds  are  appropriated,  as 
shown  by  the  ORR  Refugee  Data 
System;  the  resultant  per  capita  amount 
will  be  multiplied  by — 

3.  The  number  of  refugees  and 
entrants  in  item  2.  above,  in  the  State  as 
of  October  1. 1983.  adjusted  for 
estimated  secondary  migration. 

4.  The  calculation  above  will  yield  the 
formula  allocation  for  each  State.  As 
necessary,  adjustments  will  be  made  to 
provide  a  floor  and  to  provide  no  less 
than  the  amount  announced  at  49  FR 
5385,  February  13, 1984.  Table  1,  in  order 
to  prevent  service  disruption. 

5.  MAA  incentive  award  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  formula.  These  funds  will 
be  made  available  contingent  upon 
letters  of  assurance  from  States. 

While  the  formula  is  based  on  the  3- 
year  refugee  and  entrant  population, 
social  service  programs  are  not  limited 
to  refuges  who  have  been  in  the  U.S. 
only  three  years.  States  may  provide 
services  without  regard  to  an  indiviudal 
refugee's  or  entrant's  length  of 
residence.  (A  State  must,  however,  have 
an  approved  State  plan  for  tlie  Cuban/ 
Haitian  Entrant  Program  in  order  to  use 
funds  on  behalf  of  entrants  as  well  as 
refugees.) 

rv.  Basis  of  Refugee  and  Entrant 
Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1984  are  based 
on  data  from  the  ORR  Refugee  Data 
System,  adjusted  as  of  October  1. 1983, 
for  estimated  secondary  migration.  The 
data  base  includes  refugees  of  all 
nationalities  as  well  as  Cuban  and 
Haitian  entrants  resettled  after  9/30/80. 
Slight  changes  have  been  made  in  the 
estimated  State  refugee  population 
totals  since  the  publication  of  the 
proposed  formula  on  February  13, 1984. 
to  reflect  new  data  received.  Two  States 
submitted  late  data  on  secondary 
migration  on  Form  ORR-11.  so  a  new  set 
of  adjustments  for  secondary  migration 
was  calculated  and  applied  to  all  States. 
Two  States  submitted  convincing 
evidence  of  larger  time-eligible 
populations  than  had  been  estimated 
previously,  and  their  population 
estimates  were  revised  accordingly. 
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For  fiscal  year  1984,  ORR's  formula 
allocations  to  the  States  for  support 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived  and  on 
the  numbers  of  entrants  who  arrived  or 
were  resettled  during  the  preceding 
three  fiscal  years:  1981,  1982,  and  1983. 
Therefore,  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  10/1/80  and  9/30/83  who 
are  thought  to  be  living  in  each  State  as 
of  10/1/83.  The  population  estimates  for 
the  FY  1984  allocations  cover  refugees  of 
all  nationalities  and  Cuban/Haitian 
entrants. 

Estimates  have  been  developed 
separately  for  refugees  and  entrants  and 
then  combined  into  a  total  estimated  3- 
vear  refugee /entrant  population  for  each 
State,  In  doing  so,  ORR  excluded  from 
the  population  totals  nationwide  11,912 
refugees  who  were  resettled  subject  to  a 
full  Federal  match  of  $1,000  under  ORR's 
matching-grant  program  with  national 
voluntary  refugee  resettlement  agencies. 
The  social  service  funds  available  to 
serve  non-matching-grant  refugees  are 
limited  and  are,  therefore,  directed  to 
the  areas  where  those  refugees  live. 

Table  1  below,  shows  the  estimated 
three-year  populations,  as  of  October  1, 
1983,  of  all  refugees  and  entrants  (col,  1), 
excluding  those  matching-grant  refugees 
discussed  above;  the  formula  amounts 
which  the  population  estimates  yield 
(col,  2);  the  additional  allocations 
required  to  provide  a  minimum  S"5,000 
floor  and  to  assure  that  no  State 
receives  less  than  the  amount  previously 
announced  (col.  3):  the  allocation 
amounts  (col.  4)  after  allowing  for  the 
minimum  amounts  and  the  adjustment 
so  that  no  State  receives  less  than  the 
amount  announced  at  49  FR  5385. 
February  13, 1984,  Table  1;  and,  the 
amounts  available  as  an  incentive  to 
States  to  use  MAA's  as  service 
providers  (col.  5), 


V.  AUocation  Amounts  available  for  refugee  social  services  in 

FY  1984' 

The  following  allocation  amounts  are 

Table  i— Estimated  Three-Year  Refugee/Entrant  PoPOLATtONS  of  States  PARXiciPATtNG 
IN  THE  Refugee  Program  and  Social  Service  Allocations,  by  State,  for  FY  1984 


Stats 


Aiabami.. 

Arva", 

Cj*»omiB 

Co<of»<)o 

Connoctjcxfl « 

Delaware    

Dist  CotumtM.. 
FKyioa  , 


Maw««.. 

Idaho 

inmott ......™., 

fodtan* .... 

Iowa 

Kartsai 

^e"^ucl(y     ,.._„ 

^ouisiana   

Maine         

Maryland    

MassachuaaMi  ..- 

Michigan 

Mil  HK) aula  ...., 

Misaiasippi  ..__„ 

MlSSOUP  ...-«. 

Montana     __ 

Netxaska  

Nevada         

New  Hampshir*. 

New  Jaraay 

New  Mexico..__ 
New  Yofli  ,...___ 
Nortti  Caro»n«.._ 

Nortr  Dakota 

Ox)    ,   

Oklahoma  .___ 

O'egon. 

PennsyVama 

Fi'>ode  Island.. 
Soutn  Garotina 
South  Dakota.. 

'ennessee 

^exas 


Ulah   

vernont 
i'lrginta 

Washington. „ 

Wei*  Virginia.. 

Wisconam 

A,'0'TMng , 

Guam       


Formjia 
popula- 
tion 

(1) 


Totals 


1.2S5 

2.674 

1,187 

104,367 

5,144 

4.071 

60 

2,075 

20.211 

5.190 

2.182 

630 

13,043 

1,551 

2.008 

4,335 

048 
4,724 

896 
4,595 
0.721 

s,eas 

7,875 
807 


182 

1,033 

1,103 

408 

4,67B 

1.121 

18.402 

2<412 

•46 

4,206 

3,628 

6,456 

8,088 

4.177 

1.135 

438 

2.646 

23.564 

3,003 

240 

10.768 

12.448 

203 

3,181 

106 

55 


Social 
service 
formula 
amount 

(2) 


AdcBlkjiisI 

aUocaton  to 

reach 


Total 


UAA 

ncerUiv* 


(3) 


(*) 


t23C  770 
491.696 
218,266 
19.191.049 
845881 
748.577 
12.888 
381.552 
3,717478 
864J38 
401,227 
117,500 
2,398.352 
285.180 
534.808 
797,122 
174.503 
868.661 
165.12S 
844.831 
1,787  J02 
1.047.751  i 
1,448.058  ' 
148.392  I 
Kaj679  I 
35,305  I 
188,848  I 
Z02A20  I 

75.023 

860.1S3  • 

206  486  I 

8,383,766  i 

443.520 

118,603 

773.217  1 

067.118  I 

1,187,132  I 

1,838.598  > 

768.068  I 

208,704  I 

80.172 

486.915  ' 

4.3.'i1,120 

662.521 

44,131 

1.980.004 

2.288,»44 

37.328 

566.782 

18.859 

10,113 


SO 
0 
8 
0 
0 
0 

•82.312 

0 

'S,02Z787 

0 

•85.838 
0 
0 
0 

'78.988 
0 
•7026 
C 
0 
0 
0 
0 
.•629.563 
0 
0 

'54,805 

0 

0 

0 

•256.507 

'46.854 

0 

0 

0 

0 

0 

•171.747 

0 

0 

0 

'9,828 

0 

0 

'2  35C 

'30.869 
0 

c 

•37.672 
•291.987 

■55,141 
•64  887 


1_ 

$230,770 
491,896  ' 
218.266 
19  '91,049 
945.881 
746,557  , 
75,000  I 
381,552 

8.740.865  I 
954,339 
467,065  ' 
117.500  1 

2,396.352 
265,198 
6 '3.896 
797  122 
IB'  529 
888  651 
'66,125 
644931 

1,787,502  ; 

1,047.751  , 

2,077,621  ' 
146.382  i 
803,870  I 
80.000 
189948  ' 
202.820  i 
75,023 

1  i16,7X 
253.352 

3,383.768  I 
443,520 
118,803  ! 
773,217  I 
667,118  I 

1,358378 

1,836,597  I 

768.068  I 

206.704  ■ 

90  000  ' 

486,915 

4. 331. '20 

664.871 

75,000 

1  980.024 

2.286944 
75,000  ' 
878.749 
75.000 
75  000  ■ 


(5) 


J' 1,539 
35.000 
10,822 
959.826 
47306 
37*31 

5,000 

76.000 

185.806 

72.072 

20.071 

5,874 

119.962 

14^5* 

26,755 

39.861 

8,755 
43.435 

8,260 
42.246 
89,383 
52.488 
75.000 

7,423 
30.168 

5.000 

8.501 
10.144 

5.000 

43.030 

10.332 

168.258 

2Z183 

5.936 
75.000 
48,809 
74.605 
»^M^ 
75.000 
10438 
20,000 
24.348 
216.649 
66,900 

5.000 
98.021 
114.585 

5000 
75.000 

5,000 

5DO0 


326.299       60.000.000 


6.889051        66.889.051      3.316.686 


■  As  proposed  ai  49  fr  5386  Fetjruary  '3   i964  ''atM  1 

'  Amount   aXocatefl   to   prc^vxje   no   less   than   the   amount    announced   al   48   FR   5385,   Fabruvy 

■  A-nount  allocalec  to  provioe  a  $''6, DOC  tloof  to  States  »<tr  tewef  thar  50C  refugees  entrant*. 


13,    1964,   Tatxa    1 


367B6 
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VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.814  Refugee  Assistance  State 
Administered  F^rograms) 

Dated:  September  7, 1984. 
Phillip  N.  Hawkes, 
Director.  Office  of  Refugee  Resettlement 

(FR  Doc.  94-24786  Filed  9-18-94.  8:45  am] 
BILLING  COOe  4190-11-M 


National  Institutes  of  Health 

Nationai  Cancer  Institute;  Meeting  of 
National  Cancer  Advisory  Board  and 
Board  Sut>committees 

F>ursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
September  24-26, 1984,  National  Cancer 
Institute,  James  A.  Shannon  Building 
(Building  1),  Wilson  Hall.  Third  Floor, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  Meetings  of 
Subcommittees  of  the  Board  will  be  held 
September  23-25  at  the  times  and  places 
listed  below.  Portions  of  the  Board 
meeting  and  its  Subcommittees  will  be 
open  to  the  public  to  discuss  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Portions  of  these  meetings  will  be 
closed  to  the  public  as  indicated  below 
in  accordance  with  the  provisions  set 
forth  in  section  522b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  VVinfred  Lumsden,  the 
Committee  Management  Officer,  NCI, 
Building  31,  Room  10A06,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20205  (301/496-5708)  will  provide 
summaries  of  the  meetings  and  rosters 
of  Board  members,  upon  request. 

Mrs.  Barbara  S.  Bynum,  Executive 
Secretary,  National  Cancer  Advisory 
Board.  National  Cancer  Institute. 
Building  31,  Room  10A03.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205  (301/496-5147)  will  furnish 
substantive  program  information. 

This  notice  was  not  published  within 
the  customary  scheduled  period  because 


of  the  time  frame  involved  in  setting  up 
the  meeting  and  the  agenda. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Dates  of  meeting:  September  24-26,  1984. 

Place  of  meeting;  James  A.  Shannon 
Building  (Building  1),  Wilson  Hall,  Third 
Floor,  Nationai  Institutes  of  Health. 

Open: 

September  24.  8:30  a.m.— recess. 

September  26,  8:30  a.m. — adjourrunent. 

Agenda 

Reports  on  activities  of  the  President's 
Cancer  Panel  and  the  Director's  Report  on  the 
National  Cancer  Institute:  the  White  House 
and  Health  Science  Policy:  New  NCI 
Mechanisms  Update;  the  NIH  Peer  Review 
Appeals  System;  NCAB  Subcommittee 
Structure;  and  reports  of  the  Subcommittees 
of  the  Board. 

Closed  session:  September  25,  8:30  a.m. — 
recess. 

Closure  reason:  To  review  grant 
applications. 

Name  of  Committee:  Subcommittee  on 
Cancer  Control  and  the  Community. 

Date  of  meeting:  September  23, 1984. 

Place  of  meeting:  Building  31,  A  Wing, 
Conference  Room  llAlO.  National  Institutes 
of  Health. 

Open:  September  23,  6:30  p.m. — 
adjournment.       i 

Agenda  i 

To  discuss  DRCs — impact  on  cancer  care 
and  patients  on  clinical  trial. 

Name  of  Committee;  Subcommittee  on 
Special  Actions  for  Grants. 

Date  of  meeting:  September  25, 1984. 

Place  of  meeting:  James  A  Shannon 
Building  (Building  1).  Wilson  Hall.  Third 
Floor,  National  Institutes  of  Health. 

Closed:  September  25,  8:30  a.m.— recess. 

Closure  Reason:  To  review  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  13.392.  project  grants  in 
cancer  construction.  13.393,  project  grants  in 
cancer  cause  and  prevention.  13.394,  project 
grants  in  cancer  detection  and  diagnosis. 

13.395,  project  grants  in  cancer  treatment. 

13.396,  project  grants  in  cancer  biology. 

13.397,  project  grants  in  cancer  centers 
support.  13.398,  project  grants  in  cancer 
research  manpower.  13.399.  project  grants 
and  contracts  in  cancer  control) 

Dated:  September  12. 1984. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  84-25053  Filed  9-18-fl4: 11:40  am) 
BILUNQ  COOE  4140-«1-« 


Meeting  of  Nationai  Arthritis,  Diabetes, 
and  Digestive  and  Kidney  Diseases 
Advisory  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  and  its  subcommittees  on 
September  25  and  26. 1984  in  Conference 


Room  10,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland.  The 
meeting  will  be  open  to  the  public 
September  25  from  8:30  a.m.  to  12:00  p.m. 
to  discuss  administration,  management, 
and  special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Meeting  of  the  full  Council  and  its 
subcommittees  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  following  subcommittees  will  be 
closed  to  the  public  on  September  25, 
1984,  from  1:00  p.m.  to  adjournment: 
Arthritis,  Musculoskeletal  and  Skin 
Diseases;  Diabetes,  Endocrine,  and 
Metabolic  Diseases:  Digestive  Diseases 
fend  Nutrition;  and  Kidney.  Urology  and 
Hematology.  The  full  Council  meeting 
will  be  closed  to  the  public  on 
September  26,  from  8:30  a.m.  to 
approximately  12:00  p.m. 

The  full  Council  will  then  be  open  for 
the  reports  of  the  Division  Directors  on 
September  26  from  approximately  1:00 
p.m.  to  adjournment  at  3:30  p.m. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz,  Acting  Executive 
Secretary,  National  Institute  of  Arthritis. 
Diabetes,  and  Digestive  and  Kidney 
Diseases,  Westwood  Building,  Room 
637,  Bethesda,  Maryland  20205  (301) 
496-7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIADDK.  Building,  31,  Room  9A47, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  496-5765. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846-849.  Arthritis,  Bone  and 
Skin  Diseases;  Diabetes,  Endocrine  and 
Metabolic  Diseases:  Digestive  Diseases  and 
Nutrition;  and  Kidney  Diseases,  Urology  and 
Hematology  Research.  National  Institutes  of 
Health) 

Dated:  September  12, 1984. 
Betty  ).  Beveridge. 
NIH,  Committee  Management  Officer. 

|FR  Doc  84-25052  Filed  9-18-84:  11  40  am) 
BILUNO  COOE  4140-01-« 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[F-81470] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting,  Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


summary:  This  notice  provides  an 
opportunity  for  public  comment 
pursuant  to  a  proposed  withdrawal  and 
reservation  of  lands  requested  by  the 
United  States  Coast  Guard  on  May  31. 
1983,  for  a  radio  facility  to  support 
icebreaker,  search  and  rescue 
communications,  C-130  aircraft  support 
and  environmental  protection  activities, 
EFFECTIVE  DATE;  September  19. 1984; 
comments  must  be  received  on  or  before 
December  18, 1984. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to:  Alaska  State 
Office,  701  C  Street,  Box  13,  Anchorage. 
Alaska  99513. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Clawson.  Alaska  State 
Office,  (907)  271-5060. 
SUPPLEMENTARY  INFORMATION:  Coast 
Guard,  Department  of  Transportation, 
filed  an  application  to  withdraw  the 
following  described  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  public  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights: 

Umial  Meridian 

T.  23  N.,  R.  18  W., 

Beginning  at  b  True  Point  of  Beginning 
located  approximately  2.527.5  ft.  West  of  the 
U.S.  Coast  and  Geodetic  Survey  Station  "Pt. 
Barrow  South  Base"  as  outlined  in  PLO  2344 
and  on  the  southern  boundary  of  Tract  "A"  of 
the  U.S.  Air  Force  Reserve:  Thence  West 
approximately  2,160  ft.  along  the  southern 
boundary  of  Tract  "A"  to  the  southwest 
comer  of  Tract  "A";  Thence  West 
approximately  2,700  ft.  to  a  point;  Thence 
South  4.800  ft.  to  a  point;  Thence  East  4.860  ft 
to  a  point;  Thence  North  4.800  ft.  to  the  True 
Point  of  Beginning. 

The  area  described  contains 
approximately  536  acres  located  near 
Point  Barrow,  Alaska. 

The  purpose  of  the  proposed 
withdrawal  is  to  maintain  a  radio 
facility  to  support  icebreaker,  search 
and  rescue  communications,  C-130 
aircraft  support,  and  environmental 
protection  activities. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 


present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
apphcation  is  denied  or  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  other  discretionary  land 
use  authorizations  of  a  temporary 
nature. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  applicant  agency. 
Mary  Jane  Clawson, 
Chief.  Branch  of  Lands. 

|FR  Ooc  84-24796  Filed  0-18-84:  8:45  UnJ 
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[F-8 14691 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting,  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice 

SUMMARY:  This  notice  provides  an 
opportunity  for  public  comment 
pursuant  to  a  proposed  withdrawal  and 
reservation  of  lands  requested  by  the 
National  Oceanic  and  Atmospheric 
Administration,  on  May  16,  1983,  for  a 
Geophysical  Monitoring  for  Climatic 
Change  Observatory. 
EFFECTIVE  DATE:  September  19,  1984; 
comments  must  be  received  on  or  before 
December  18, 1984. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to:  Alaska  State 


Office,  701  C  Street,  Box  13,  Anchorage, 
Alaska  99513. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jane  Clawson.  Alaska  State 
Office,  (907)  271-5060. 

SUPPLEMENTARY  INFORMATION:  On  May 

16, 1983,  the  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  filed  an 
application  to  withdraw  the  following 
described  public  land  from  settlement, 
sale,  location,  or  entry  under  the  general 
public  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights: 

Umiat  Meridian 

T  23  N..  R,  18  W., 

Beginning  at  comer  No.  1.  approximately  18 
chains  N.  22'18'  W.  from  the  USC&GS  "Point 
Barrow-South  Base  1945  Monument."  From 
the  initial  point  South  37.86  chains  to  comer 
.No.  2;  East  30.3  chains  to  comer  No,  3;  North 
37.88  chains  to  comer  No.  4;  West  30.3  chains 
to  corner  No.  1.  the  place  of  beginning. 

The  area  described  contains 
approximately  115  acres,  near  Point 
Barrow,  Alaska. 

The  purpose  of  the  proposed 
withdrawal  is  for  the  Geophysical 
Monitoring  for  Climatic  Change 
Observatory. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
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administrative  jurisdiction  over  the 

lands. 

Mary  fan*  Obnvaoo, 

Chief.  Branch  of  Lands. 

in*  n<K;  84-247<)9  Kilpd  »-t8-«4;  1:49  am) 
BHJJNQCOOC  43ie->tA-ll 


Manager,  1050  E.  William  Street,  Suite 
335,  Carson  City,  NV  89701. 
William  ].  Mulencik. 

Duputy  Slule  Director.  Operations. 

|KR  Doc  24l»l  Filed  9-l»-»4:  8:45  am| 
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IN-391381 

Order  Providing  for  Opening  of  Lands; 
Nevada 

September  10,  1964. 

1.  In  a  donation  of  land  made  under 
Sec.  205  of  the  Federal  Land  Policy 
Managerr'.cnt  Act  of  October  21,  1976  (90 
Slat.  2755;  43  U.S.C.  1715)  the  following 
land,  including  minerals,  has  been 
conveyed  to  the  United  States: 

A  parcel  of  land  situated  in  the  N'/2  of 
the  NW'/4  of  Section  25,  T.  18  N.,  R.  24 
E.,  M.D.B.  &  M.,  and  being  more 
particularly  described  as  follows: 

Beijinning  at  Ihe  section  comer  common  to 
sections  23,  24,  25  and  26.  T.  18  N..  R.  24  E.. 
M.D  B    *  M.,  thence  due  East  for  a  distance 
of  22,=i8..n  feet,  thence  South  68"59'  West  for  a 
distance  of  2419.25  feet,  thence  due  North  for 
a  distance  of  867.64  feet,  to  the  point  of 
beginning,  containing  22.28  acres,  more  or 
less. 

A  parcel  of  land  situated  in  the  SE'4 
of  theSE'/4  of  theSE'/.  of  Section  23,  T. 
18  N.,  R.  24  E..  M.D.B.  &  M.,  and  being 
more  particularly  described  as  follows: 

Beginning  at  Ihe  section  corner  common  to 
sections  23.  24.  25  and  26,  T  18  N.,  R.  24  E., 
M.D  B.  *  M..  thence  due  .N'orth  for  a  distance 
of  203  64  feet,  thence  South  68^59'  West  for  a 
distance  of  583.71  feel,  thence  due  North 
89-24  East  for  a  distance  of  544.91  feet,  to  the 
point  of  beginning,  containing  1.27  acres, 
more  or  less. 

These  lands  are  located  in  Lyon 
County,  Nevada. 

2.  Upon  acceptance  of  title,  the 
subject  land  became  part  of  the  public 
lands  administered  by  the  Bureau  of 
Land  Management.  At  9:00  a.m.  on 
October  19,  1984  the  land  described 
above  shall  be  open  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights  and  the 
requirements  of  applicable  laws.  All 
valid  applications  received  prior  to  9:00 
a.m.  on  Ocfobber  19.  1984  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

3.  At  9:00  a.m.  on  October  19,  1984.  the 
land  will  be  open  to  location  and  entry 
under  the  United  States  mining  laws  and 
to  applications  and  offers  under  the 
mineral  leasing  and  material  sale  laws. 

4.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  District 


Notice  of  Realty  Action;  Exchange  of 
Public  Lands;  Cibola  County,  NM 

agency:  Bureau  of  Land  Management. 
Albuquerque  District  Office,  Interior. 
ACTION:  Notice  of  realty  action  on 
proposed  land  exchange. 

summary:  This  notice  is  to  advise  the 

public  that  the  Albuquerque  District  of 
the  Bureau  of  Land  Management  (BLM) 
is  proposing  to  exchange  160  acres  of 
public  land  in  Cibola  County,  New 
Mexico  for  160  acres  of  private  land  in 
the  same  section. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
has  determined  that  the  160  acres  of 
public  land  described  below  are  suitable 
for  exchange  under  Sec.  206  of  the 
Federal  Land  P»)licy  and  Management 
Act  of  1976.  43  U.S.C.  1716. 

T.  8  N.,  R.  16  W.,  NMPM 
Sec.28.  E'/iEVi. 

In  exchange  for  these  lands  the 
Federal  Government  will  obtain  160 
acreas  of  private  land  from  Norman 
Allen  and  his  wife  Aurora  Vighi  Allen 
described  as  follows: 

T.  8  N.,  R.  16  W..  NMPM 

Sec.  28,  S'^NWV4.  W'/iSWVi. 

The  purpose  of  this  exchange  is  for  the 
BLKf  to  acquire  the  Ojo  Pueblo  Cultural 
Site,  which  is  currently  on  the  New 
Mexico  Register  of  Historic  Places  and 
eligible  for  the  National  Register.  No 
mineral  values  will  be  exchanged. 

This  exchange  is  consistent  with 
recommendation  L6.1,  In  the  BLM 
Management  Framework  Plan  that  was 
approved  on  February  1,  1983.  That 
recommendation  identified  these  public 
lands  as  being  suitable  for  disposal.  The 
public  interest  will  be  well  served  by 
making  this  exchange.  The  value  of  the 
lands  to  be  exchanged  is  approximately 
equal,  but  the  area  will  be  adiusted  or 
money  will  be  used  to  equalize  the 
values  upon  completion  of  the  final 
appraisal. 

This  Notice  of  Realty  Action  will  also 
be  published  once  a  week  for  three 
consecutive  weeks  in  a  newspaper  of 
general  circulation  in  the  area  of  the 
lands  to  be  transferred  in  the  proposed 
exchange. 

The  terms  and  conditions  applicable 
to  this  exchange  are: 

(1)  A  right-of-way  shall  be  rese.rved 
thereon  for  ditches  and  canals 
constructed  by  the  authority  of  the 


United  States  Act  of  August  30, 1890  (28 

Stat.  391:  43  U.S.C.  945). 

(2)  All  mineral  deposits  shall  be 
reserved  in  the  lands  so  patented  and  to 
its  persons  authorized  by,  the  rights  to 
prospect  for,  mine  and  remove  such 
deposits,  from  the  same  under 
applicable  law. 

(3)  All  the  geothermal  steam  and 
associated  geothermal  resources  shall 
be  reserved  on  the  land  so  patented,  and 
to  it,  or  persons  authorized  by  it,  the 
right  to  prospect  for,  mine  and  remove 
such  deposits,  upon  compliance  with  the 
conditions  and  subject  to  the  provisions 
and  limitations  of  the  Act  of  December 
24,  1920  (84  Stat.  1566). 

(4)  A  right-of-way  50  feet  in  width  and 
approximately  1,320  feet  in  length  shall 
be  reserved  across  the  public  lands 
being  conveyed  in  this  exchange  for  use 
as  a  road  by  the  United  States  of 
America,  its  licensees  and  permittees, 
including  the  right  of  access  for  the 
general  public  to  other  lands  owned, 
administered  or  controlled  by  the  United 
States. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Albuquerque  District  Office,  Rio 
Puerco  Resource  Area.  3550  Pan 
American  Freeway,  N.E.,  Albuquerque. 
New  Mexico  87107. 

For  a  period  of  60  days  interested 
parties  may  submit  comments  to  the 
District  Manager  at  (P.O.  Box  6770)  505 
Marquette,  N.W.,  Albuquerque,  New 
Mexico  87197.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the  State 
Director  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 
Miduiei  F.  Reilz, 
Di.<;trict  Manager  (Acting). 

|FR  Doc.  M- 24800  Filed  9-18-M:  g:45  am| 
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Filing  of  Plat  of  Survey;  Montana 

SUMMARY:  Plat  of  survey  of  the  lands 
described  below  accepted  August  15, 
1984,  will  be  officially  filed  in  the 
Montana  State  Office  effective  8  a.m.  on 
November  7, 1984. 
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Prinicipal  Meridian,  Montana 

T4N..  R31E 

This  plat,  in  two  sheets,  represents  the 
dependent  resurvey  of  a  portion  of  the 
First  Standard  Parallel  North  through 
Ranges  30  and  31  East;  portions  of  the 
south,  east,  and  west  boundaries;  and  a 
portion  of  the  subdivisional  lines;  and 
the  survey  of  the  subdivision  of  sections 
10, 12. 18.  24  and  34,  Township  4  North, 
Range  31  East,  Principal  Meridian. 
Montana.  The  area  described  is  in 
Yellowstone  County. 

This  survey  was  requested  by  the 
Lewistown  District  Office  to  facilitate 
their  administrative  needs. 
EFFECTIVE  date:  November  7,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O  Box  36800,  Billings, 
Montana  59107. 

DATED:  September  5.  1984. 
Linda  M.  Wagner. 

Chief,  Branch  of  Records. 

\m  Dor,  84-24774  Fllpd  <H8-84.  845  dm| 
BILLING  CODC  43I&-DN-M 


10-367191 

Colorado;  Invitation  for  Coal 
Exploration  License  Application;  Getty 
Coal  Co.;  Correction 

The  Notice  of  Invitation  for  coal 
exploration  license  application 
published  Monday,  August  6,  1984,  page 
31344,  contains  an  incorrect  land 
description  in  the  second  column  (FR 
Doc.  84-20706).  The  description  of  lands 
in  Sec.  24,  T.  4  N.,  R.  87  W.,  6th  P.M. 
included  in  the  application  should  read: 

Sec.  24,  ail  the  SViS'/-j.\W'/4NW'/4, 
SVsN'/zS'/aS^.  S''2S'2S"2.  and  that  part  of 
the  SVaSV^NE'ASE'A  and  the  NV^N'/^S 
E'/iSE'A  lying  south  of  a  line  beginning  at  the 
southwest  corner  of  the  N ''2N''2SEV4SE'/4  of 
Sec.  24,  thence  N.  63°16  W  approximately 
1473  feet  to  the  northeast  corner  of  the 
SV2S'/zNE'/4SE''4  of  said  serlinn;  and  tha) 
portion  of  lands  lying  below  the  bottom  of  the 
Wadge  coal  seam  in  the  SW'4N'W  V*. 
S'-'2SVaNEV4SWV4,  NW'/4SW"4.  N'/2N"2S 
''2SWV4,  S"2NV2NE'/4SE''4,  NV2S'^NE'/;SE'/4 
S'''2S'/2NWV4SEV4,  N'/2N'^SW'/4SEy4.  and 
that  part  of  the  S''2S"2NE''4SE'/4  and  the 
N"2N^SE'/4SEV,  lying  north  of  the  line 
described  herein. 
Evelyn  W.  Axelson. 
Chief  Mineral  Leasing  Section. 

IFRDoc  »4-247'3  Filed  9-18-84  8  4Saln| 
BILLING  COOC  431(KIB-M 


National  Public  Lands  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  Meeting  of  the 
National  Public  Lands  Advisory  Council 

summary:  Notice  is  hereby  given  that 
the  National  Public  Lands  Advisory 
Council  will  meet  October  18-20.  1984 
The  meeting  will  be  held  at  the  Sally 
Port  inn,  2000  North  Main,  Roswell,  New 
Mexico.  Meeting  hours  on  Thursday. 
October  18.  will  be  from  3:30  to  .'i:o6 
p.m..  following  the  Council's  field  tour  of 
public  lands  in  New  Mexico  On  Friday. 
October  19,  the  meeting  hours  will  be 
8:00  a.m.  to  .'5:00  p.m.,  and  on  Saturday. 
October  20,  the  Council  will  meet  from 
8:00  a.m.  to  12:00  noon.  The  proposed 
agenda  for  the  meeting  is: 

Thursday,  October  18:  Afternoon 
meeting  of  Council  subcommittees 
(Energy  and  Minerals,  Renewable 
Resources,  Lands,  and  Legislative/ 
Administrative)  followmg  Council  field 
tour. 

Friday.  October  19:  Morning;  Address 
by  Assistant  Secretary  of  the  Interior  for 
Land  and  Minerals  Management:  Panel 
discussion  on  oil  gas  and  potash 
development  on  the  public  lands;  Panel 
discussion  on  user  cooperation  on  the 
public  lands;  Meetings  of  Council 
subcommittees. 

Afternoon;  Public  statement  period: 
Report  on  previous  Council  resolutions 
and  setting  of  dates  and  locations  for 
future  Council  sessions;  Meetings  of 
Council  subcommittees. 

Saturday,  October  20:  Morning;  Final 
meetings  of  Council  subcommittees; 
Discussion  of  subcommittee 
recommendations  and  passing  of 
Council  resolutions. 

All  meetings  of  the  Council  will  be 
open  to  the  public.  Opportunity  will  be 
provided  for  members  of  the  public  to 
make  oral  statements  to  the  Council, 
beginning  at  1:30  p.m.,  Friday.  October 
19  Speakers  should  address  specific 
national  public  lands  issues  on  the 
meeting  aeenda  and  are  encouraged  to 
submit  a  copy  of  their  written  testimony 
prior  to  oral  delivery.  Please  send 
written  comments  by  October  12  to  the 
Bureau  of  Land  Managements  New 
Mexico  State  Office  at  the  address  listed 
below  Depending  on  the  number  of 
people  who  wish  to  address  the  Council, 
It  may  be  necessary  to  limit  the  length  of 
oral  presentations. 

DATES:  October  18,  19  and  20 — Council 
Meeting.  October  19 — Public 
Statements. 

ADDRESS:  Copies  of  public  statements 
should  be  mailed  by  October  12  to; 
Director,  New  Mexico  State  Office  (912). 
Bureau  of  Land  Management,  P.O.  Box 
1449,  Santa  Fe,  New  Mexico  87504. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Salter.  Washington.  D.C  Office, 


BLM.  Telephone  (202)  343-2054;  or  Sally 
Wisely,  Public  Affairs  Chief.  New 
Mexico  State  Office,  BLM,  Telephone 
(5051988-6316. 

SUPPtfMENTARY  INFORMATION:  The 

Council  advises  the  Secretary  of  the 
Interior  through  the  Director,  Bureau  of 
Land  Management,  regarding  policies 
and  programs  of  a  national  scope 
related  lo  public  lands  and  resources 
under  the  jurisdiction  of  the  Bureau. 

Dated  September  14,  1984. 
Roberi  F.  Burford. 

Director 

\yf<  Doc  84-24843  Filed  »-18-84.  845  ami 
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IAA-6661-CI 

Alasl(a  Native  Claims  Selection; 
Ekiutna,  Inc. 

On  August  16.  1984.  Decision  to  Issue 
Conveyance  (DIC)  was  issued  to 
Ekiutna.  Inc.,  for  the  surface  estate  of 
certain  lands  in  the  vicinity  of  Ekiutna. 
notice  of  which  was  published  in  the 
Federal  Register  (49  FR  32801-32802) 

The  purpose  of  this  decision  is  to 
vacate  in  its  entirety  the  DIC  of  August 
16.  1984,  due  to  errors  in  adjudication,  A 
new  decision  will  be  issued  at  a  later 
date. 

Olivia  Short, 

Sf'cliop  Chief.  Branch  ofANCSA 
Ad/udicatjon. 

|FR  Oof   84-24781  Filed  »- 18-64  8  45  «m| 
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1F-14944-B1 

Alaska  Native  Claims  Selection; 
Tozitna,  Ltd. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  Tozitna,  Limited, 
notice  of  which  was  published  in  the 
Federal  Register  (49  FR  31500)  on  August 
7,  1984,  IS  amended  by  deleting  certain 
third-party  interests. 

Upon  issuance,  the  amended  DIC  will 
be  published  once  a  week,  for  four  (4) 
consective  weeks,  in  the  TUNDRA 
TIMES.  Copies  of  the  amended  DIC  can 
be  obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  October  19, 
1984  to  file  an  appeal  on  the  issue  in  the 
amended  DIC.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
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file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Convenyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart  E 
(1983)(as  amended.  49  FR  6371.  February 
21,  1984)  shall  be  deemed  to  have 
waived  their  rights. 

Except  as  amended,  the  decision, 
notice  of  which  was  given  August  7. 
1984.  is  final. 
Helen  Burleson. 

Sectjon  Chief.  Branch  ofAMCSA 
Adjudication. 

(FR  Doc  M-24780  Filed  9-18-84:  8.«  am| 
BILLING  CODE  4310-JA-M 


Utah;  Classification  Decision  for  State 
Indemnity  Selection 

1.  The  following  described  lands  have 
been  examined  and  found  suitable  for 
transfer  to  the  State  of  Utah. 

They  are  hereby  classified  for 
indenmity  selection  pursuant  to  sections 
2275  and  2276  of  the  Revised  Statutes  as 
amended  (43  U.S.C.  Sees.  851,  852).  and 
the  regulations  thereunder  (43  CFR 
2621): 

T.  26  S.,  R.  22  E.,  SLM,  Utah 
Sec.  6,  SEV4NW'/4. 

Containing  40  Acres, 

2.  The  purpose  of  the  indemnity 
selection  is  to  allow  the  State  of  Utah  to 
secure  the  benefits  they  are  entitled  to 
from  a  land  grant  made  by  Congress 
under  the  provisions  of  Section  6  of  the 
Utah  Statehood  Act  of  July  16, 1894,  (28 
Stat.  109). 

If  there  are  no  adverse  comments 
received,  it  will  be  held  that  the  lands 
are  classified  60  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  this  classification  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 
Classification  is  pursuant  to  Title  43 
Code  of  Federal  Regulation,  Subpart 
2400  and  section  7  of  the  Act  of  June  28, 
1934. 

4.  Any  existing  grazing  use  authorized 
by  license  or  permit  from  the  Bureau  of 
Land  Management  will  be  terminated  if 
the  lands  are  transferred  out  of  Federal 
ownership.  The  Slate  shall  honor  all 
leases,  permits,  contracts,  and  terms  and 
conditions  of  user  agreements  on  United 
States'  lands. 

5.  Detailed  information  concerning  the 
indemnity  selection  and  proposed 
transfer  to  the  State  of  Utah  is  available 
for  review  at  the  Utah  State  Office, 
Bureau  of  Land  Management,  University 
Club  Building,  136  East  South  Temple, 


Salt  Lake  City,  Utah  84111  [801-524- 
4245). 

Dated:  September  11.  1984. 
Roland  G.  Robison. 

State  Director 

|FR  Doc.  a4-24782  Piled  S- 18-04:  »4S  am] 
aiLUNOCOOE  431(>-I)Q-« 

Utah;  Initial  Classification  Decision  for 
State  Indemnity  Selection 

The  following  described  lands  (U- 
52762)  have  been  examined  and  found 
suitable  for  transfer  to  the  State  of  Utah. 

They  are  hereby  classified  for 
indemnity  selection  pursuant  to  Sections 
2275  and  2276  erf  the  revised  Statutes  as 
amended  (43  U.S.C.  851.  852),  and  the 
regulations  thereunder  (43  CFR  Part 
2621): 

Salt  Lake  Meridian.  Utah 
T.  2  S.,  R.  4  E., 

Sec.  7,  lots  17.  18.  19,  20,  22.  23.  26,  27; 

Sec.  la  lots  1,  2.  3,  4.  9,  17.  la  20,  21,  22. 

All  public  lands  within  the  following 
legal  description: 

T.  2  S.,  R.  4  E.,       i 
Sec.  10.  SEV,NWV4; 

Sec.  11,  swv,.\EV4Swy4,  SEy4Nwy4Swy4, 

NEV4SWV4SWy4,  SEyiSWy.; 
Sec  14,  SyiSWV4; 
Sec.  15,  NWy4MWy4,  S£y4; 
Sec.  22.  WViSEV^NEV4,  Ey2SWy4NEy4. 

NEy4NEy4: 
Sec.  23,  NWy4NWy4 
Approximately  558.37  acres. 

The  purpose  of  the  indemnity 
selection  is  to  allow  the  State  of  Utah  to 
secure  the  benefits  they  are  entitled  to 
under  the  provisions  of  section  6  of  the 
Utah  Statehood  Act  of  July  16, 1984  (28 
Stat.  109). 

Any  existing  grazing  use  authorized 
by  license  or  permit  from  the  Bureau  of 
Land  Management  will  be  terminated  if 
the  lands  are  transferred  out  of  Federal 
owTiership.  The  State  shall  honor  all 
leases,  permits,  contracts,  and  terms  and 
conditions  of  user  agreements  on  United 
States'  lands. 

If  and  when  selections  are  approved 
and  certified  to  the  State,  the  selected 
lands  will  be  subject  to  all  valid  existing 
rights.  Furthermore,  any  lands 
encumbered  with  a  mineral  lease  or 
permit  are  subject  to  a  reservation  to  the 
United  States  of  all  oil  and  gas,  coal, 
and  potash,  with  the  right  of  the  lessee 
to  utilize  as  much  of  the  surface  as  is 
necessary  for  proper  mining  operations, 
until  the  lease  or  permit  is  terminated. 

Should  an  entire  mineral  lease  or 
permit  be  encompassed  by  the  area  of 
the  selection,  the  state  of  Utah  will 
succeed  to  the  position  of  the  United 
States.  The  following  described  parcels 
of  lands  have  been  determined  to  be 


unsuitable  for  indemnity  selection  under 
the  Act; 

Salt  Lake  Meridian.  Utah 

T  2  S.,  R.  3  E., 

Sec.l3,  NEy4NWy4. 

All  public  lands  within  the  following 
legal  description: 

T.  2  S.,  R.  4  E., 
Sec.  9,  SEViSEVi: 
Sec.  10,  wyaSWy4: 
Sec.  ICSViNEV*; 

Sec.  11,  NV2Nwy4Swy4,  swy4N'wy4Swy4; 

Sec.  14,  NEy*,  NEy4NWy4,  NWy4SWV^; 

Sec.  15,  S'Wy4NWy4,  Wy2SWV4; 

Sec.  22,  NWViNWyi; 

Sec.  23.  SWy4NWy4; 

Sec.  24.  lot  2.  SEV*NVJVt,  NEy4SWV4, 

SEy4Swy4. 

The  above  lands  are  encumbered  with 
valid  mining  claims. 

T.  2  S..  R.  5  E., 
Sec.  6,  lot  5. 

The  above  land  is  private,  not  Federal 
land. 

Approximately  245.11  acres. 

Detailed  information  concerning  the 
indemnity  selection  and  proposed 
transfer  to  the  State  of  Utah  is  available 
for  review  at  the  Utah  State  Office. 
Bureau  of  Land  Management.  University 
Club  Building.  136  East  South  Temple, 
Salt  Lake  City,  Utah  84111  [801-524- 
4245). 

Dated:  Septemh>er  11,  1984. 
Roland  G.  Robison. 

State  Director 

(FR  Doc  84-24783  Filed  9-18-84;  8:45  am] 
BILUNO  COOC  4310-OO-il 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Exxon  Co.,  U.SJV. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Exxon  Company.  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS  016 
and  026,  Blocks  30  and  31.  West  Delta 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Grand  Isle.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  Qn  September  10. 1984. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
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the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Mefairie, 
Louisiana  {Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Tolbert:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504J  838-0875. 
SUPPlfMENTARV  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  evailable  for  public  review. 

Revised  rules  governing  practices  and 
procedares  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  ra  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Ddted:  September  10. 1984. 
|ohn  L.  Rankin, 

Regional  Manager,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  84-24776  Filed  9-1S-84.  8  46  ami 
BILLING  CODE  431(MiR-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-204] 

Certain  Pull-Type  Golf  Carts  and 
Wheels  Therefor  Notice  of 
Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337, 


summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  8,  1984.  under  section  337  of  the 
Tariff  Act  of  1930,  19  U.S.C.  1337,  on 
behalf  of  Ajay  Enterprises  Corporation, 
1501  E.  Wisconsin  Street  Delavan, 
Wisconsin  53115,  and  Spherex, 
Incorporated,  Sh'pherds  Island, 
Seabrook.  New  Hampshire  03872.  The 
complaint  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  pull-type  golf 
carts  and  wheels  therefor  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  (1)  reverse  passing  off.  (-2) 
false  and  deceptive  advertising;  (3) 


pirating  of  trade  dress;  and  (4) 
infringement  of  the  claim  of  U.S.  Letters 
Patent  Des.  259,195.  The  complaint 
further  alleges  that  the  effect  or 
tendency  of  the  alleged  unfair  methods 
of  competition  and  unfair  acts  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically, 
operated,  in  the  United  States. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  D.  Litowitz,  Esq.,  Unfair  Import 
Investigations  Division,  U.S. 
International  Trade  Commission, 
telephone  202-523-4693. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  m  section  337 
of  the  Tariff  Act  of  1930  and  in  }  21012  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
September  5, 1984,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  pull-type 
golf  carts  and  wheels  therefor  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  (1)  passing  off;  (2)  false  and 
deceptive  advertising:  (3)  common  law 
trademark  infringement;  and  (4) 
infringement  of  the  claim  of  U.S.  Letters 
Patent  Des.  259,195,  the  effect  or 
tendency  of  which  is  to  destroy  or  - 
substantially  injure  an  industrj', 
efficiently  and  economically  operated, 

in  the  United  States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  seio-ed: 

(a)  The  complainants  are — 

Ajay  Enterprises  Corporation,  1501  E. 

Wisconsin  Street.  Delavan,  Wisconsin 

53115 
Spherex,  Incorporated,  Shepherds 

Island,  Seabrook,  New  Hampshire 

03872 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  ser\'ed: 
Ren  Shyan  Enterprise  Co..  Ltd.,  137-1 

Hua  Cheng  Road.  Hsin  Chuang, 
Taipei.  Hsien,  Taiwan 
Diversified  Products,  Inc.,  309 
Williamson  Avenue.  Opelika, 
Alabama  36802 


(c)  Robert  D.  Litowitz.  Esq.,  Unfair 
Import  Investigations  Division,  U.S. 
International  Trade  Conunission,  701  E 
Street,  NW..  Room  128,  Washington, 
DC.  20436,  shall  be  the  Commission 
investigative  attorney,  a  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Acting  Chief 
Administrative  Law  Judge,  U.S. 
International  Trade  Conunission,  shall 
designate  the  presiding  officer. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §  201.16(d)  and  210  21(a)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secreatary,  U.S.  International  Trade 
Commission,  701  E  Street.  NW.,  Room 
156,  Washington,  D.C.  20436.  telephone 
202-523-0471. 

By  order  of  the  Commission. 
Issued:  September  10, 1964. 
Kenneth  R.  Maaon, 

Secretary: 

|FP  Doc  84-24824  Filfd  »-l»-»4  8  45  ami 
BILLHM  CODE  mO-m-M 


llnvestigatlon  No.  337-TA-174] 

Certain  Woodworking  Machines; 
Notice  of  Receipt  of  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Consent 
Order  Agreement 

AGENCY:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 


f 
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determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
CTT  Tools,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties,  " 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  September  12, 1984. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8;45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  ,\'W..  'Washington,  D.C.  204.36, 
telephone  202-523-0161. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street,  NW., 
Washington,  D.C.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  subm.ission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Issued;  September  12.  1984. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc  84-24823  Filed  9-18-84  845  am| 
MLUNQ  CODE  7020-02-M 


[Investigation  No.  73 1-TA-14» (Final)  1 

Fresh  Cut  Roses  From  Colombia; 
Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-148  (Final), 
the  Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d{b)),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,'*  nor  is  the  establishment  of  an 
industry  in  the  United  States  materially 
retarded,  by  reason  of  imports  from 
Colombia  of  fresh  cut  roses,  provided 
for  in  item  192.18  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  which  the 
Department  of  Commerce  has  found  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  j 

Background 

The  Commission  instituted  this  final 
investigation,  effective  March  14,  1984, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  fresh  cut  roses  from  Colombia 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  LTFV.  Commerce's 
preliminary  determination  was 
published  in  the  Federal  Register  on 
March  14, 1984. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  D.C,  and  by  publishing  the 
notice  in  the  Federal  Register  of  April  4, 
1984  (49  FR  13440).  The  hearing  was  held 
in  Washington,  D.C.  on  July  30.  1984. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  through  counsel.  The 
Commission's  determination  in  this 
investigation  was  made  in  an  open 
"Government  in  the  Sunshine"  meeting 
held  on  August  28,  1984. 

On  September  30, 1983,  petitions  were 
filed  with  the  Commission  and  the  U.S. 
Department  of  Commerce  by  counsel  on 
behalf  of  Roses,  Inc.  The  petitions 
alleged  that  fresh  cut  roses  imported 
from  Colombia  were  being,  or  were 
likely  to  be,  sold  in  the  United  States  at 
LTFV,  and  that  such  imports  were 
causing  material  injury  or  the  threat 
thereof  to  the  U.S.  industry  producing 
fresh  cut  roses.  Accordingly,  the 


'  The  "record"  is  defined  in  {  207.2(il  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR207.2(i)) 

'  Commissioner  Eckes  dissenting  and  Vice 
Chairman  Liebeler  not  participating. 


Commission  instituted  investigation  No. 
731-TA-148  (Preliminarvl  to  determine 
whether  there  was  a  reasonable 
indication  th?t  an  industry  in  the  United 
States  was  materially  injured  or  was 
threatened  with  material  injury,  or 
whether  the  establishment  of  an 
industry  was  materially  retarded,  by 
reason  of  imports  of  such  merchandise. 

In  November  1983  the  Commission 
notified  the  Commerse  Department  of  its 
affirmative  determination  with  respect 
to  the  preliminary  investigation  of 
imports  from  Colombia.  Notice  of  the 
Commission's  preliminary  determination 
was  published  in  the  Federal  Register  of 
November  25,  1983  (48  FR  53188).  As  a 
result.  Commerce  continued  its 
investigation  into  alleged  LTFV  sales  of 
fresh  cut  roses  from  Colombia. 
Commerce's  final  determination  with 
respect  to  LTFV  imports  from  Colombia 
was  published  in  the  Federal  Register  of 
August  1, 1984  (49  FR  30765). 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  September  10,  1984.  A 
public  version  of  the  Commission's 
report,  Fresh  Cut  Roses  from  Colombia 
(investigation  No.  731-TA-148  (Final), 
USITC  Publication  1575,  September 
1984),  contains  the  views  of  the 
Commission  and  information  developed 
during  the  investigation. 

By  order  of  the  Conunission. 
Issued:  September  10,  1984. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  84-24825  Filed  9-18-84  8  45  ami 
BILUNO  COOC  7020-03-M 


(Investigation  No.  731-TA-200 

(Preliminary)] 

Radial  Ply  Tires  for  Passenger  Cars 
From  the  Republic  of  Korea; 
Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  the  Republic  of 
Korea  of  new  (not  including  recapped) 


'  The  record  is  defined  in  {  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR207  2(i)). 
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pneumatic  radial  tires  of  rubber  or 
plastics  for  passenger  cars,  provided  for 
in  item  772.51  of  the  Tariff  Schedules  of 
the  United  States,  which  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value  (LTFV). 

Background 

On  July  20, 1984,  counsel  for  The 
Armstrong  Rubber  Co.,  Cooper  Tire  & 
Rubber  Co.,  The  Firestone  Tire  &  Rubber 
Co.,  The  B.F.  Goodrich  Co.,  and  The 
Goodyear  Tire  &  Rubber  Co.,  filed  a 
petition  with  the  U.S.  International 
Trade  Commission  and  the  U.S. 
Department  of  Commerce  alleging  that 
imports  of  new  radial  ply  tires  for 
passenger  cars  are  being  sold  in  the 
United  States  at  LTFV  and  that  such 
imports  are  causing  materia!  injury,  or 
threatening  to  cause  material  injury,  to 
the  domestic  industry  producing  such 
merchandise.  Accordingly,  effective  July 
20. 1984,  the  Commission  instituted  a 
preliminary  antidumping  investigation 
under  section  733(a)  of  the  Tariff  Act  of 
1930  to  determine  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  D.C., 
and  by  publishing  the  notice  in  the 
Federal  Register  on  July  31, 1984  (49  FR 
30605).  The  conference  was  held  in 
Washington,  D.C.,  on  August  13, 1984, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  the  investigation  to  the  Secretary  of 
Commerce  on  September  4, 1984.  A 
public  version  of  the  Commission's 
report.  Radial  Ply  Tires  For  Passenger 
Cars  From  the  Republic  of  Korea 
(investigation  No.  731-TA-200 
(Prelimmary),  USITC  Publication  1572. 
1984).  contains  the  views  of  the 
Commission  and  information  developed 
during  the  investigation. 

By  order  of  the  Commission. 
Issued:  September  4. 1984. 

Kenneth  R.  Mason. 

Srcretary. 

|FR  Doc  B4-24AZ8  FUad  S-IS-M:  a:4S  am) 
BILUNG  CODE  702(H»-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Na  AB-237;  Sub-IX] 

Pend  OreUle  Valley  Railroad  Inc^ 
Discontinuance  of  Service  Exemption; 
In  Pend  Oreille  County,  WA 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.SC.  10903  et  seq. 
the  discontinuance  of  service  by  Pend 
Oreille  Valley  Railroad.  Inc.  over  61.1 
miles  of  track  between  Newport  and 
Metalline  Falls  in  Pend  Oreille  County, 
WA. 

DATES:  This  exemption  will  be  effective 
on  September  19, 1984.  Petitions  to 
reopen  must  be  filed  on  October  9. 1984. 
ADDRESSES:  Send  pleadings  to  Docket 
No.  AB-237  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Fritz  R. 
Kahn,  1660  L  St.,  NW.,  Suite  1000, 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  September  12, 1984 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett  and 

Gradison. 

lames  H.  Bayne, 

Secretary. 

|FR  Doc  M-24779  Filed  *-18-84;  B;4S  ■m) 

BILUNG  coot  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances, 
Elklns-SInn,  Inc.;  Application; 
Extension  of  Time  for  Filing  Comments 

On  July  27, 1984,  a  notice  of  the  filing 
of  an  application  for  registration  as  an 
importer  of  the  Schedule  II  controlled 
substance  Fentanyl  (9801)  by  Elkins- 
Sinn,  Inc.  was  published  in  the  Federal 
Register  in  accordance  with  21  CFR 
1311.42  (49  FR  30258).  The  period  for 


comments,  objections,  or  requests  for 
hearing  closed  on  August  30, 1984. 

Due  to  the  interest  expressed  by  other 
pharmaceutical  manufacturers,  the 
comment  period  will  be  extended  to 
Friday,  September  28, 1984.  Written 
comments,  objections  or  requests  for  a 
hearing  should  be  addressed  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  1405  I  Street,  NW.. 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  [Room 
1203). 

Dated:  September  14,  1984 
GflD*  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc  84-24rs7  Filed  9-19-M  8:4S  am) 
BIUJNO  COOC  441IMW-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  October  4-5, 1984,  from  9:30 
a.m.-5:00  p.m.  in  Room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  4  from  9:30 
a.m.-12:00  noon  and  from  2:30-5:00  p.m. 
and  on  October  5  from  9:30  a.m.-5:00 
p.m.  to  discuss  Visual  Artists 
Fellowships,  Art  in  Public  Places.  Visual 
Artists  Oi^anizations  and  FY  86 
Guidelines. 

The  remaining  sessions  of  this 
meetmg  on  October  4  from  12:00  noon- 
1:30  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  .National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  OfRcer.  Nabonal 
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Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  682-5433. 

Dated:  September  13. 1984. 
John  H.  CUik. 

Director,  Off  ice  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FR  Doc.  »4-24737  Filed  9-l»-IM;  8:45  «ni| 
BiUJNQ  CODE  7S37-4)1-4I 

NUCLEAR  REGULATORY 

COMMISSION 

Advisory  Committee  on  Reactor 

Safeguards;  Subcommittee  on  Human 

Factors;  Meeting 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  October 
10, 1984,  Room  1167. 1717  H  Street  NW., 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday.  October  10, 1984—1:00  p.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  explore 
experience  levels  of  reactor  operators, 
especially  at  new  plants  scheduled  to 
begin  operation  in  the  near  future. 
Updates  on  other  activities  such  as  the 
training  and  qualifications  package  and 
the  Human  Factors  Program  Plant  may 
be  appropriate. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
ai  y  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  duYing  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  respective  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  about  topics  to  be 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 


Richard  Major  (telephone  202/634-1413) 
between  8:15  a.m.  and  5:00  p.m.,  e.d.t. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  September  14, 1984. 

Morton  W.  Libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  M-24790  filed  9-18-84;  8:45  am| 
BIUJNG  COOE  7SaO-01-M 

[Docket  No.  50-2551 

Consumers  Power  Co.;  Consideration 
of  Issuance  of  Amendment  to 
Provisional  Operating  License  and 
Proposed  No  Significant  Hazards 
Consideration  Determination  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-20  issued  to  Consumers  Power 
Company  (the  licensee),  for  operation  of 
the  Palisades  Plant  located  in  Van  Buren 
County,  Michigan. 

The  proposed  amendment  would  (1) 
modify  the  Technical  Specifications  for 
Palisades  to  add  the  radiological 
effluent  technical  specifications  (RETS) 
necessary  to  implement  the 
requirements  of  10  CFR  Part  50 
Appendix  I  in  accordance  with  the 
licensee's  application  for  amendment 
dated  July  31.  1984.  The  submittal 
replaces  the  request  for  amendment 
dated  June  4, 1976  and  March  12,  1979 
which  was  noticed  in  the  Monthly 
Federal  Register  on  August  23. 1983  (48 
FR  38398).  The  amendment  provides 
new  Technical  Specification  sections  for 
the  Appendix  A  Technical 
Specifications  defining  limiting 
conditions  for  operation  and 
surveillance  requirements  for 
radioactive  liquid  and  gaseous  effluent 
monitoring,  for  concentration,  dose  and 
treatment  of  liquid,  gaseous  and  solid 
wastes,  and  for  total  dose.  The  existing 
Technical  Specifications  on  "Effluent 
Release"  and  "Environmental 
Monitoring  Program"  and  the  Special 
Technical  Specifications  on  radiological 
effluents  and  monitoring  have  been 
reformatted  and  included  in  the  revised 
Appendix  A  Technical  Specifications. 

The  proposed  amendment  also 
modifies  Technical  Specification  change 
requests  that  are  awaiting  NRC 
approval.  It  replaces  (2)  Section  3.0.1. 
3.0.2,  3.0.3  and  3.0.4  of  the  licensee's 
August  21. 1980  change  request,  that  was 
noticed  in  the  monthly  Federal  Register 


Notice  on  November  22, 1983  (48  FR 
52810),  by  adding  a  revised  section 
delineating  the  applicability  of  the 
Limiting  Conditions  for  Operation.  The 
proposed  amendment  also  modifies  (3) 
the  licensee's  November  5, 1982  change 
request  that  was  noticed  in  the  monthly 
Federal  Register  Notice  on  November  22, 
1983  (48  FR  52811)  by  locating  all 
process  monitor  operability  and 
surveillance  requirements  in  the 
appropriate  tables  generated  as  part  of 
the  RETS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendment  would  not  (IJ  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  of  no  significant  hazard 
consideration  determination  by 
providing  certain  examples  (April  6, 
1983,  48  FR  14870).  One  of  the  examples 
(ii)  of  actions  likely  to  involve  no 
significant  hazards  considerations 
relates  to  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specification:  for  example,  a 
more  stringent  surveillance  requirement. 

The  licensee's  proposed  amendment 
would  add  limiting  conditions  for 
operation  and  surveillance  requirements 
not  presently  included  in  the  Technical 
Specifications.  The  proposed 
amendment,  therefore,  falls  within  the 
category  of  the  cited  example  and  the 
staff  proposes  to  determine  that  the 
amendment  would  involve  a  no 
significant  hazards  consideration 
determination. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 
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Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555.  Attn;  Docketing 
and  Service  Branch. 

By  October  19. 1984.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel,  will 
rule  on  the  request  and/or  petition  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shall  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  sjjecificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-exarmne 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  not  withstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  unitl  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
pubhc  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  N.W. 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 


325-600  [in  Missouri  (800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Indentification  Number  3737 
and  the  following  message  addressed  to 
Walter  A.  Paulson:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  Judd  L.  Bacon,  Esquire, 
Consumers  Power  Company.  212  West 
Michigan  Avenue.  Jackson.  Michigan 
49201.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  b«  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i}-{v) 
and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  N.W., 
Washington.  D.C.  20555.  and  at  the 
Kalamazoo  Public  Library.  315  South 
Rose  Street,  Kalamazoo,  Michigan 
49006. 

Dated  at  Bethesda.  Maryland,  thii  13th  day 
of  Septembef,  1984. 

For  the  Nuclear  Regulatory  Commisaion. 

Walter  A.  Pnilson. 

Acting  Chief,  Operating  Reactors  Branch  No. 
5.  Division  of  Licensing. 

|FR  Doc.  e4-247W  PIM  »-1*-M:  «:46  am] 
BILUNO  COM  7SW-01-M 


[  Docket  No«.  S0-3M  and  50-370) 

Duke  Power  Co^  McGuIre  Nuclear 
Station,  Unite  1  and  2;  Notice  of 
Environmental  Aaaaaament  artd 
Finding  of  No  Significant  Impact 

Enviromnental  Assessment 

Identificxition  of  Proposed  Action:  The 
amendment  would  permit  the  increase 
in  the  licensed  (torage  capacity  from  500 
spent  fuel  ataemblies  to  1463  spent  fuel 
assemblies  for  each  McGuire  spent  fuel 
pool.  This  would  extend  the  full  core 
discharge  capability  for  each  generating 
unit  from  the  year  1990  to  the  year  2010. 

The  Need  for  the  Proposed  Action:  On 
April  17, 1977,  President  Carter  issued  a 
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policy  statement  on  commercial 
reprocessing  of  spent  nuclear  fuel  which 
effectively  eliminated  reprocessing  as 
part  of  the  relatively  near  term  nuclear 
fuel  cycle.  On  October  18, 1977,  the 
Generic  Environmental  Statement  for 
Mixed  Oxide  proceedings  were  deferred 
indefinitely.  The  combined  effect  of  this 
national  policy  was  to  leave  operating 
nuclear  plants,  like  McGuire.  without  a 
repository  in  the  near-term  for  the  spent 
fuel  previously  generated  or  being 
generated.  Thus,  additional  reracking  of 
the  McGuire  spent  fuel  pools  to  further 
increase  its  storage  capacity  is  required 
in  order  to  provide  onsite  spent  fuel 
storage  capacity  until  offsife  storage  or 
disposal  capacity  is  available. 

Environmental  Impacts  of  the  Proposed 
Action 

A.  Radiation  Exposure 

Occupational  Exposure:  The  licensee 
has  estimated  that  the  radiation  doses 
incurred  by  workers  taking  part  in  the 
McGuire  1  &  2  spent  fuel  pool 
modification  will  be  15  person-rems. 
This  is  a  small  fraction  of  the  total 
annual  dose  from  routine  occupational 
radiation  exposure  at  the  plant. 
Operation  of  the  plant  with  additional 
spent  fuel  in  the  spent  fuel  pool  is  not 
expected  to  increase  the  occupational 
dose  by  more  than  1%  of  the  present 
average  total  collective  annual 
occupational  dose  at  this  facility. 

Public  Exposure:  The  staff  has 
completed  an  analysis  of  radiation 
exposure  experience,  based  on  estimate 
source  terms  and  assessment  of  public 
doses  resulting  from  38  prior  spent  fuel 
pool  modifications  at  37  plants. 

Estimated  doses  to  a  hypothetical 
maximally  exposed  individual  at  the 
boundary  of  a  plant  site,  during  such 
modifications,  havo  fallen  within  a 
range  of  0.00004  to  0.1  millirem  per  year, 
with  an  average  dose  of  0.02  millirem 
per  year.  Similarly,  estimated  total 
doses  to  the  population  within  a  50-mile 
radius  of  these  plants  have  fallen  within 
a  range  from  0.0001  to  0.1  person-rem 
per  year,  with  an  average  population 
dose  of  0.006  person-rem  per  year.  Doses 
at  these  levels  are  essentially 
unmeasurable. 

Based  on  the  manner  in  which  the 
licensee  will  perform  the  modification; 
our  previous  evaluation  of  their 
radiation  protection/as  low  as 
reasonable  achievable  (ALARA) 
program  during  the  licensing  process: 
the  radiation  protection  measures 
proposed  for  the  modification  task, 
including  radiation,  contamination,  and 
airborne  radioactivity  monitoring:  and 
relevant  experience  from  other 
operating  reactors  that  have  performed 


similar  spent  fuel  pool  modifications,  the 
•staff  concludes  that  adequate  radiation 
prelection  measures  have  been  taken  to 
assure  worker  protection,  and  the 
McGuire  spent  fuel  pool  modification 
can  be  performed  in  a  manner  that  will 
ensure  that  doses  to  workers  and  the 
general  public  will  be  ALARA. 

Additionally,  we  have  estimated  the 
increment  in  onsite  occupational  dose 
during  normal  operations  after  the  pool 
modification  as  a  result  of  the  proposed 
increase  in  stored  fuel  assemblies.  This 
estimate  is  based  on  information 
supplied  by  the  licensee  for  occupancy 
times  and  for  dose  rates  in  the  spent  fuel 
area  from  radionuclide  concentrations  in 
the  spent  fuel  pool  (SFP)  wafer.  The 
spent  fuel  assemblies  themselves 
contribute  a  negligible  amount  to  dose 
rates  in  the  pool  area  because  of  the 
depth  of  water  shielding  the  fuel.  Based 
on  present  and  projected  operations  in 
the  spent  fuel  pool  area,  we  estimate 
that  the  proposed  modification  should 
add  less  than  one  percent  of  the  total 
annual  occupational  radiation  exposure 
at  both  units.  The  small  increase  in 
radiation  exposure  should  not  affect  the 
licensee's  ability  to  maintain  individual 
occupational  doses  to  as  low  as  is 
reasonably  achievable  levels  and  within 
the  limits  of  10  CFR  Part  20.  Thus,  we 
conclude  that  storing  additional  fuel  in 
the  two  pools  will  not  result  in  any 
significant  increase  in  doses  received  by 
workers. 

Based  on  this  review  of  historical 
data,  we  conclude  that  for  the  proposed 
spent  fuel  pool  expansion  at  McGuire. 
the  additional  dose  to  the  total  body 
that  might  be  received  by  an  individual 
at  the  site  boundary,  and  by  the 
population  within  a  50-mile  radius. 
re.spectively,  would  be  less  than  or 
equal  to  0.1  millirem  and  0.1  person-rem 
per  year,  respectively.  These  doses  are 
very  small  compared  to  annual  exposure 
to  natural  background  radiation  in  the 
United  States,  which  varies  from  about 
70  millirems  per  year  to  about  300 
millirems  per  year  depending  on 
geographical  location.  (Reference: 
"Natural  Radiation  Exposure  in  the 
United  States. "  Donald  T.  Oakley,  U,S, 
Environmental  Protection  Agency, 
Office  of  Radiation  Programs  (ORP/SID 
72-1),  June  1972). 

B.  Radioactive  Wastes 

The  plant  contains  radioactive  waste 
treatment  systems  designed  to  collect 
and  process  the  gaseous,  liquid  and 
solid  waste  that  might  contain 
radioactive  material.  The  radioactive 
waste  treatment  systems  are  evaluated 
in  the  Final  Environmental  Statement 
(FES)  dated  April  1976.  There  will  be  no 
change  in  the  waste  treatment  systems 


described  in  Section  3.2.3  of  the  FES 
because  of  the  proposed  spent  fuel  pool 
(SFP)  rerack. 

Radioactive  Material  Released  to  the 
Atmosphere:  The  present  licensed 
storage  capacity  is  500  spent  fuel 
assemblies  for  each  SFP.  The  proposed 
amendments  would  increase  the 
licensed  storage  capacity  to  1463  spent 
fuel  assemblies  for  each  SFP.  This 
would  extend  the  full  core  discharge 
capability  for  each  generating  unit  from 
the  year  1990  to  the  year  2010. 

With  respect  to  releases  of  gaseous 
materials  to  the  atmosphere,  the  only 
radioactive  gas  of  significance  which 
could  be  attributable  to  storing 
additional  spent  fuel  assemblies  for  a 
longer  period  of  time  would  be  the  noble 
gas  radionuclide  Krypton-85  {Kr-85). 
Experience  has  demonstrated  that  after 
spent  fuel  has  decayed  4  to  6  months, 
there  is  no  longer  a  significant  release  of 
fission  products,  including  Kr-85.  from 
stored  spent  fuel  containing  cladding 
defects.  To  determine  the  average 
annual  release  of  Kr-85,  we  assume  that 
all  of  the  Kr-85  released  from  any 
defective  fuel  discharged  to  the  SFP  will 
be  released  prior  to  the  next  refueling. 
The  enlarged  capacities  of  the  pools  has 
no  effect  on  the  calculated  average 
annual  quantities  of  Kr-85  released  to 
the  atmosphere  each  year, 

Iodine-131  releases  from  spent  fuel 
assemblies  to  the  SFP  water  will  not  be 
significantly  increased  because  of  the 
expansion  of  the  fuel  storage  capacity 
since  the  Iodine-131  inventory  in  the 
fuel  will  decay  to  negligible  levels 
between  refuelings. 

Most  of  the  tritium  in  the  SFP  water 
results  from  activation  of  boron  and 
lithium  in  the  primary  coolant  and  this 
will  not  be  affected  by  the  proposed 
changes.  A  relatively  small  amount  of 
tritium  is  contributed  during  reactor 
operation  by  fissioning  of  reactor  fuel 
and  subsequent  diffusion  of  tritium 
through  the  fuel  and  the  Zircaloy 
cladding.  Tritium  release  from  the  fuel 
essentially  occurs  while  the  fuel  is  hot. 
that  is.  during  operations  and.  to  a 
limited  extent,  shortly  after  shutdown. 
Thus,  expanding  the  SFP  capacity  will 
not  significantly  increase  the  tritium 
activity  in  the  SFP. 

Storing  additional  spent  fuel 
assemblies  is  not  expected  to  increase 
the  bulk  water  temperature  during 
normal  refuelings  above  the  value  of 
150°F  used  in  the  design  analysis. 
Therefore,  it  is  not  expected  that  there 
will  be  any  significant  change  in  the 
annual  release  of  tritium  or  iodine  as  a 
result  of  the  proposed  modifications 
from  that  previously  evaluated  in  the 
FES. 
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Solid  Radioactive  Wastes:  The 
concentration  of  radionuclides  in  the 
pool  water  is  controlled  by  the  filters 
and  the  demineralizer  and  by  decay  of 
short-lived  isotopes.  The  activity  is 
highest  during  refueling  operations  when 
reactor  coolant  water  is  introduced  into 
the  pool,  and  decreases  as  the  pool 
water  is  processed  through  the  filters 
and  demineralizer.  The  increase  of 
radioactivity,  if  any,  due  to  the  proposed 
modification,  should  be  minor  because 
of  the  capability  of  the  cleanup  system 
to  continuously  remove  radioactivity  in 
the  SFP  water  to  acceptable  levels. 

We  do  not  expect  any  significant 
increase  in  the  amount  of  solid  waste 
generated  from  the  SFP  cleanup  systems 
due  to  the  proposed  modification.' The 
amount  of  solid  waste  is  assumed  to 
increase  by  one  resin  bed  (50  cubic  feet| 
and  one  spent  filter  cartridge  (10  cubic 
feet]  per  year  due  to  the  increased 
operation  of  the  SFP  cleanup  system  for 
each  unit.  The  annual  average  volume  of 
solid  waste  shipped  offsite  for  burial 
from  a  typical  PWR  is  approximately 
20,000  cubic  feet.  If  the  storage  of 
additional  spent  fuel  does  increase  the 
amount  of  solid  waste  by  an  average  of 
about  60  cubic  feet  (120  cubic  feet 
solidified)  per  year  per  generating  unit, 
the  increase  in  total  waste  volume 
shipped  from  the  McGuire  Nuclear 
Station  would  be  less  than  \%  and 
would  not  have  any  significant 
additional  environmental  impact. 

If  the  present  spent  fuel  racks  to  be 
removed  from  the  SFP  of  Unit  1  because 
of  proposed  modification  are 
contaminated,  they  may  be  disposed  of 
as  low  level  solid  waste  (approximately 
14.000  cubic  feet).  We  also  assumed  that 
approximately  325  filters  from  the 
portable  vacuum  cleaner  (approximately 
1.600  cubic  feet  of  waste)  will  need  to  be 
disposed  of  because  of  the  rerack 
Therefore,  we  have  estimated  that 
approximately  16,000  cubic  feet  of  solid 
radwaste  will  be  removed  from  Unit  1 
because  of  the  proposed  modifications. 
Averaged  over  the  lifetime  of  the 
station,  this  would  increase  the  total 
waste  volume  shipped  from  the  station 
by  less  than  2%.  This  will  not  have  any 
significant  additional  environmental 
impact. 

Radioactive  Material  Released  to 
Receiving  Waters:  There  should  not  be 
a  significant  increase  in  the  liquid 
release  of  radionuclides  from  the  plant 
as  a  result  of  the  proposed 
modifications.  Because  the  SFP  cooling 
and  cleanup  systems  operate  as  a  closed 
system,  only  water  originating  from 
cleanup  of  SFP  floors  and  resin  sluice 


water  need  be  considered  as  potential 
sources  of  radioactivity. 

It  is  expected  that  neither  the  quantity 
nor  activity  of  the  floor  cleanup  water 
will  change  as  a  result  of  these 
modifications.  The  SFP  demineralizer 
resin  removes  soluble  radioactive 
materials  from  the  SFP  water.  These 
resins  are  periodically  sluiced  with 
water  to  the  spent  resin  storage  tank. 
The  amount  of  radioactivity  on  the  SFP 
demineralizer  resin  may  increase 
slightly  due  to  the  additional  spent  fuel 
in  the  pool,  but  the  soluble  radioactive 
material  should  be  retained  on  the 
resins.  If  any  radioactive  material  is 
transferred  from  the  spent  resin  to  the 
sluice  water,  it  will  be  removed  by  the 
liquid  radwaste  system.  After 
processing  in  the  liquid  radwaste 
system,  the  amount  of  radioactivity 
released  to  the  environment  as  a  result 
of  the  proposed  modification  would  be 
negligible. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulator> 
Commission's  Final  Environmental 
Statement  dated  April  1976  related  to 
this  facility. 

Agencies  S-  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  ofA'o  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  February  17,  1984.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  DC, 
and  at  the  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28242. 

Dated  at  Befhesda,  Maryland,  this  14th  day 
of  September  1984. 
For  the  Nuclear  Regulatory  Commission. 

Darrell  G.  Eisenhut, 

Director.  Division  of  Licensing.  Office  of 
.\iiclear  Reactor  Regulation. 

(FR  Doc  84-24r95  Filed  9-lS-M;  8:4»  am] 
BILLING  CODE:  TSWMII-M 


[Docket  No.  50-346] 

7<Mdo  Edison  Ca  and  the  Cleveland 
Electric  Illuminating  Co^  Notice  of 
Denial  of  Amendment  to  FadNty 
Operatlnfl  License  No.  NPF-3  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied,  in  part,  a  request  by  the 
licensees  for  an  amendment  to  Facility 
Operating  License  No,  NPF-3,  issued  to 
Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  for  operation  of  the  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
located  in  Ottawa  County,  Ohio. 

The  licensees'  application  for 
amendment  was  dated  November  5. 
1982,  and  was  modified  by  submittals 
dated  July  1, 1983  and  August  18, 1983. 
Notice  of  consideration  of  issuance  of 
an  amendment  in  response  to  a  portion 
of  this  application  was  published  in  the 
Federal  Register  on  February  24, 1984 
149  FR  7045).  No  comments  were 
received  and  the  amendment  was  issued 
on  July  18, 1984.  The  February  24, 1984 
notice  indicated  that  a  portion  of  the 
licensees'  application  was  not  being 
considered  at  that,. time  but  would  be 
considered  separately. 

The  amendment  as  proposed  by  the 
licensees  would  have  (a)  changed  the 
period  of  time  allowed  to  bring  the 
facility  to  hot  standby  and  shutdown 
modes  [unless  otherwise  specified  in 
individual  technical  specifications) 
when  a  Limiting  Condition  for  Operation 
IS  not  satisfied,  (b)  added  a  new  Limiting 
Condition  for  Operation  which 
delineates  additional  conditions  to  be 
satisfied  for  continued  operation  when  a 
normal  or  emergency  power  source  is 
unavailable,  (c)  clarified  the 
requirement  to  perform  a  required 
surveillance  within  the  specified  time 
interval  to  meet  operability 
requirements  and  (d)  allowed  a  12-hour 
grace  period  delaying  immediate 
shutdown  requirements  in  the  event  a 
required  surveillance  is  missed  due  to 
administrative  error.  On  July  18. 1984, 
Amendment  71  was  issued  modifying 
the  Technical  Specifications  as 
considered  in  the  February  24, 1984 
Federal  Register  Notice  (changes  a.  b. 
and  c  above). 

The  Commission  has  determined, 
however,  that  the  request  to  allow  a 
grace  period  for  a  missed  surveillance 
has  limited  applicability  and  is  subject 
to  possible  misinterpretation.  Therefore, 
the  Commission  has  decided  to  deny  the 
licensees'  request.  The  licensees  were 
notified  of  the  Commission  denial  and 
the  reasons  for  the  denial  by  letter. 
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By  October  19, 1984  the  licensees  may 
request  a  hearing  with  respect  to  the 
denial  described  above,  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intevene. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  N.W.. 
Washington,  D.C,  by  the  above  date. 

Copies  of  any  petitions  should  be  sent 
to  the  Executive  Legal  Director,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  and  to  Gerald 
Chamoff.  Edq.,  Shaw,  Pittman,  Potts, 
and  Trowbridge.  1800  M  Street  N.W., 
Washington,  D.C.  20036. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  5, 1982,  as 
supplemented  July  1, 1983,  and  August 
18, 1983,  and  (2)  the  Commission's  letter 
to  Toledo  Edison  Company  dated 
September  12, 1984,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  at  the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio.  A  copy  of  Item 
(2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  September  1984 

For  the  Nuclear  Regulatory  Commission. 
Sydney  Miner, 

Acting  Chief  Operating  Reactors  Branch  No.  4 
Division  of  Licensing. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 
Thursday,  October  4. 1984 
Thursday,  October  11, 1984 
Thursday,  October  18, 1984 
Thursday,  Octoer  15, 1984 


These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building.  1900 
E  Street,  NW,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  Section  10(d]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^163)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340, 1900  E  Street, 


NW.,  Washington.  D.C.  20451,  (202)  632- 
9710. 

Dated:  September  13, 1984. 
William  B.  Davidson,  ]t.. 

Chairman.  Federal  Prevailing  Rate  Advisory 

Committee. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-21316;  Ftte  No.  SR-AMEX- 
84-25] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.;  Relating  to 
AUTOCLEAR  ODD-LOT 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  29, 1984,  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Item  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
has  determined  to  establish  as  a 
permanent  floor-wide  enhancement  to 
the  Exchange's  Post  Execution  Reporting 
(PER)  system  the  AUTOCLEAR  ODD- 
LOT  program,  which  uses  universal 
contra  clearing  names  in  the  reporting 
and  comparison  of  odd-lot  market 
orders  executed  through  PER. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  plans  to  implement  a 
permanent  floor-wide  enhancement  to 
the  AUTOCLEAR  system  (see  SR- 
AMEX-84-1  and  Amendment  1  thereto), 
which  uses  universal  contra  clearing 
names  in  the  reporting  and  comparison 
of  equity  market  and  limit  orders 
executed  through  the  Post  Execution 
Reporting  (PER)  system.  The  new 
feature,  called  AUTOCLEAR  ODD-LOT. 
will  provide  an  automatic  comparision 
of  odd-lot  market  orders  processed 
through  PER. 

Currently.  AUTOCLEAR  provides  an 
automatic  comparison  of  executed  post- 
opening  market  orders  of  up  to  300 
shares  and  limit  orders  of  up  to  500 
shares  (the  present  PER  parameters)  by 
substituting  universal  contras  for  actual 
clearing  names  of  the  parties  in  the 
reporting  and  comparision  procedures. 
Universal  contras  are  presently  used  by 
the  Exchange  for  round-lot  market  and 
limit  orders  processed  by  the  AUTOPER 
system  and  for  trades  executed  through 
the  Intermarket  Trading  System  and 
Opening  Automated  Reporting  Services 
•  ("OARS").  In  view  of  the  efficiencies 
afforded  by  automatic  comparison,  the 
Exchange  has  determined  to  extend 
AUTOCLEAR  service  to  the  comparison 
procedures  for  odd-lot  market  orders 
processed  through  PER. 

AUTOCLEAR  ODD-LOT  will  submit 
clearance  input  for  odd-lot  transactions 
for  participating  firms  as  well  as  the 
specialist.  The  system  will  also 
automatically  report  to  the  Exchange 
each  odd-lot  purchase  and  sale  on 
behalf  of  the  specialist  as  required  by 
Rule  191. 

The  Exchange  expects  AUTOCLEAR 
ODD-LOT  to  benefit  participating 
member  organizations  by  virtually 
eliminating  uncompared  trades,  or 
"DK's"  for  odd  lot  executions.  The 
program  will  be  gradually  phased-in 
until  all  specialist  units  participating  in 
the  AUTOCLEAR  program  are  included. 

(2)  Basis  , 

The  implementation  of  AUTOCLEAR 
ODD-LOT  is  consistent  with  section  6(b) 
of  the  Act  in  general  and  furthers  the 
objectives  of  section  6(b)(5)  in  oarticuiar 
in  that  it  is  designated  to  facilitate 
transactions  in  securities  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Further,  by  eliminating  uncompared 
trades,  the  use  of  universal  contras  will 
afford  more  accurate  reporting  of  small 
routine  orders  and  will  thus  result  in 
more  efficient  and  effective  market 


operations,  consistent  with  section 
llA{a)(l)(B)oftheAct. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  create 
no  burden  on  competition  and  in  fact 
will  enhance  the  Exchange's  competitive 
status  by  providing  the  Exchange  with  a 
faster,  more  efficient,  and  more  accurate 
order-handling  system. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

'  Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  pi-oposeu'  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street,  NW..  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above-  • 

mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  October  10. 1984. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  12.  1964. 

Shirley  E.  HoUis, 

Acting  Secretary 
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IRetesM  No.  34-21317;  File  No.  SR-AMEX- 
84-22] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change;  American 
Stock  Exchange,  Inc.;  Relating  to 
Changes  to  Rule  481  (Advertising, 
Market  Letters,  Sales  Literature, 
Research  Reports  and  Writing 
Activities),  Paragraph  9495 
(Commentary)  (Standards  for 
Advertising,  Market  Letters,  Sales 
Literature,  Research  Reports,  Radio, 
Television  and  Writing  Activities), 
Paragraph  9496  (Commentary) 
(Outside  Writing,  Speaking,  Teaching 
Activities),  Rule  425  ("Long"  Sales), 
and  Rule  323  (Keeping  Copies  of 
Guide) 

Pursuant  to  Section  19(bl(l)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  if  hereby  given 
that  on  August  13,  1984.  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  111  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Orgaaization'a 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  American  Stock  Exchange. 
Inc.  (  "Amex"  or  the  "Exchange")  is 
proposing  to  amend  Rule  481  and  delete 
Paragraphs  9495  and  9496  (Commentar\) 
to  update  and  consolidate  Exchange 
requirements  and  standards  governing 
member  organizations'  communications 
with  the  public;  to  delete  Rule  425  to 
eliminate  an  out-of-date  rule  governing 
'long"  sales;  and  to  amend  Rule  323  to 
eliminate  the  requirement  that  members 
and  member  organizations  retain 
current  Amex  Guides  in  every  branch 
office. 
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II.  Self-Regulatory  Otgaiiixation's 
Statement  of  tiie  Temit  of  the  Puipose 
of.  uid  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Communication  With  the  Public. — 
Amex  Rule  481  requires  that  all 
communications  to  the  public  by 
Exchange  members  and  member 
organizations  be  reviewed  by  member 
organization  management  prior  to 
dissemination  in  light  of  Exchange 
standards  provided  in  Paragraph  9495. 
Specifically,  each  advertisement,  market 
letter,  research  report  and  all  sales 
literature  prepared  by  a  member  or 
member  organizations  for  general 
distribution  to  the  pubhc  must  be 
approved  in  advance  by  a  member, 
allied  member  or  a  competent 
authorized  delegate  and  retained  for  a 
three  year  period.  Research  reports  are 
subject  to  dual  approval  requirements 
and  must  also  be  approved  or  prepared 
by  a  supervisory  analyst  acceptable 
under  the  provisions  of  Rule  343 
(Supervi3ory  Analysts). 

Paragraph  9495  (Commentary)  sets 
forth  standards  for  advertising,  market 
letters,  sales  literature,  research  reports, 
radio,  television  and  writing  activities, 
and  establishes  guidelines  for  speeches 
and  lecture  activities  made  to  the  public 
by  personnel  of  member  organizations. 

Paragraph  9496  (Commentary)  defines 
criteria  for  outside"  '  writing, 
broadcasting,  speaking  and  teaching 
activities  of  member  organization 
personnel. 

It  is  proposed  that  Paragraph  9495  be 
amended  and  consolidated  into  Rule  481 
to  streamline  Exchange  requirements 
and  standards  for  member 
organizations'  communications  with  the 
public  and  to  eliminate  outdated  or 
duplicative  provisions  Paragraph  9496 

'  "Outside"  writing  or  broadcasting  activities  are 
those  'other  than  in  the  regular  conduct  of  a 

secunties  business." 


would  be  redundant  and  is  proposed  to 
be  deleted. 

The  major  changes  resulting  from  this 
proposal  would  be:  (1)  To  replace 
specific  definitions  of  such  terms  as 
advertisements,  market  letters,  and 
sales  literature  with  the  term 
■"communications"  thereby  eliminating 
confusion  as  to  in  which  category 
specific  communications  belong;  (2)  to 
permit  one  person,  a  supervisory 
analyst,  to  approve  research  reports 
rather  than  two  as  currently  required;^ 
(3)  and  to  permit,  in  instances  where  a 
supervisory  analyst  does  not  have 
technical  expertise  in  a  particular 
product  area,  the  basic  analysis 
contained  in  a  research  report  to  be  co- 
approved  by  8  product  specialist 
designated  by  the  member  organization. 

This  last  proposal  is  intended  to 
alleviate  concerns  of  supervisory 
analysts  whose  expertise  is  limited  to 
securities,  by  allowing  their  firm  to 
designate  a  "co-approver"  with 
expertise  in  the  subject  matter  of  the 
report.  These  changes  will  simplify 
administrative  procedures  for  members 
and  member  organizations. 

In  addition,  general  and  specific 
standards  for  all  communications 
presently  listed  in  Paragraph  9495.10 
would  be  consolidated  into  Rule  481. 
The  general  standards  are  revised  to 
specify  that  no  communication  shall 
contain  untrue  statements,  omissions  of 
material  facts,  false  or  misleading 
statements,  promises  of  specific  results, 
exaggerated  or  unwarranted  claims  etc. 
Additional  minor  revisions  are  made  to 
update  the  specific  standards.  For 
example,  when  a  communication 
recommends  the  purchase  or  sale  of  a 
specific  security,  disclosure  will  now  be 
required  if  the  member  organization  or 
its  employees  involved  in  the 
preparation  or  issuance  of  a 
communication  have  positions  in  any 
securities  or  options  of  the 
recommended  issuer  or  if  a  member, 
allied  member  or  employee  is  a  director 
of  a  corporation  whose  security  is  being 
recommended.  Other  changes  in 
language  are  made  to  conform  to  the 
uniform  SRO  rule  concerning  options 
communications  and  past  performance. 
(See,  e.g.  Amex  Rule  991.04(c)). 

"Standards  for  Speaking  Activities" 
currently  in  Paragraph  9495 
Commentary  .20  will  be  deleted  and 
replaced  by  Commentary  .20  to  Rule  481 
(Other  Communication  Activities), 
which  will  require  member 
organizations  to  establish  specific 


•*  Since  the  competency  of  supervisory  analysts  is 
tested  by  the  Exchange  their  review  is  sufricient  for 
approval  of  research  reports. 


written  procedures  for  supervision  and 
approval  of  such  activities. 

Long  Safes. — Amex  Rule  425  specifies 
the  conditions  under  which  a  customer 
is  deemed  to  be  "long"  and  ehgible  to 
effect  a  long  sale  of  a  security.  For 
example,  the  customer  may  be  "long" 
the  security  in  his  account  at  the 
member  organization  or  another  broker- 
dealer.  If  the  customer  does  not  comply 
with  the  specified  conditions  and  fails  to 
deliver  the  stock  sold  to  the  selling 
member  organization  within  a 
"reasonable"  period  of  time,  the  firm  is 
required  to  buy  in  the  customer,  i.e., 
close  the  transaction  by  purchasing 
securities  of  like  kind  and  quantity.  The 
rule  was  adopted  in  1968  at  a  time  when 
failure  to  deliver  was  a  serious  problem 
resulting  from  customer  delays  in 
making  prompt  deposit  of  securities 
sold.  Today,  however,  the  establishment 
of  securities  depositories  and  improved 
automated  clearance  and  settlement 
procedures  have  greatly  alleviated  the 
problem.  Further,  in  1972,  the  Securities 
and  Exchange  Commission  adopted 
Rule  15c3-3(m)  which  requires  that  if  the 
securities  which  are  sold  are  not 
delivered  within  10  days,  rather  than  a 
"reasonable"  time  period,  the  customers 
are  to  be  "bought  in".  Therefore,  a 
specific  Exchange  rule  addressing  this 
problem  is  no  longer  necessary  and  it  is 
proposed  that  Rule  425  be  rescinded. 

Keeping  Copies  of  Guide. — ^Amex 
Rule  323  requires  members  and  member 
organizations  maintaining  customer 
offices  to  maintain  in  each  branch  office 
a  current  copy  of  the  American  Stock 
Exchange  Guide.  Member  firms  have 
questioned  the  necessity  and  cost  of 
maintaining  updated  guides  at  each 
branch  office,  pointing  out  that,  as  a 
practical  matter,  branch  offices  rely 
either  on  their  firm's  internal 
supervisory  manuals  or  their  comphance 
and  other  supervisory  personnel  for 
assistance  with  the  Exchange's  rules.  It 
is  proposed  that  this  requirement  be 
deleted  and  Rule  323  be  amended  to 
require  each  member  and  member 
organization  to  keep  and  maintain  only 
one  current  copy  of  our  Guide. 

(2)  Basis 

The  proposed  amendments  are 
consistent  with  Section  6(b)  of  the 
Exchange  Act,  in  general,  in  that  they 
are  designed  to  ensure  that  the 
Exchanges  rules  remain  up-to-date  and 
are  consistent  with  Sections  6(b)(1)  and 
6(b)(5),  in  particular,  in  that  they  help 
enforce  compliance  with  Exchange  rules 
and  eliminate  regulation  rot  related  to 
the  purposes  of  this  Act. 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  amendments  create  no 
new  regulations  and  will  not  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street,  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  10. 1984. 


For  the  Commiasion,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

Shirlqf  E.  Hoilis, 

Acting  Secretary. 
Septembar  13. 1984. 

[FK  Doc  84-a««9  Piled  S-IA-M.  8:4&  un] 
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[ReiMM  No.  34-21321;  FH«  No.  SR-AMEX- 
84-27] 

Self-Regulatory  Organizations; 
Proposed  Ruie  Change  by  ttte 
American  Stock  Exchange,  Inc. 
Relating  to  Modification  of  the  Oil  and 
Gas  Index 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  September  4, 1984.  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Comjnission 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("AMEX"  or  the  "Exchange")  proposes 
to  modify  its  Oil  and  Gas  Index  ("XOI") 
by  (i)  changing  the  index  from  a  market 
weighted  index  to  a  price  weighted 
index,  and  (ii)  reducing  the  number  of 
component  stocks. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Cliange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

First,  the  Exchange  proposes  to 
change  XOI  from  a  market-weighted  to  a 
price  weighted  index.  However,  the 
Exchange  does  not  anticipate  that  the 


pattern  of  movement  of  the  new  index 
will  diverge  substantially  from  that  of 
the  present  index  (based  on  historical 
data).'  Further,  the  Exchange  proposes 
to  reduce  the  number  of  compaiient 
stocks  from  twenty-nine  to  fiAecn,  to 
include  within  the  index  only  the  larger 
oil  producing  companies  with  the  least    . 
diversification.  Thus,  companies  which 
engage  in  substantial  gas  exploration, 
production  and  drilling  activities  have 
been  deleted  from  the  index  to  make  it  a 
purer  oil  index.  The  index  will  be  called 
the  "Oil  Index." 

The  Exchange  believes  that  changing 
to  a  price  weighted  calculation  will 
reduce  distortions  in  the  index  which 
have,  any  may  arise  from  special 
situations  in  component  stociis,  such  as 
mergers  and  acquisitions.  Price 
weighting  may  reduce  the  distortions 
that  can  otherwise  arise  in  a  market 
weighted  index  by  substantially 
reducing  the  impact  of  the  hi^est 
weighted  stocks  in  such  an  index.  For 
example,  in  the  Oil  and  Gas  Index, 
Exxon  (which  currently  has  the  highest 
percentage  weighting  of  all  the 
component  stocks)  represents 
approximately  20%  of  the  index. 
However,  in  the  price  weighted  Oil 
Index,  the  highest  priced  stock  would  be 
Sun  Company,  representing  only  8.7%  of 
the  index  value.  (Calculations  as  of  8/ 
29/84.) 

The  proposed  component  stocks  of  the 
new  index  are: 

Amerada  Hess  (AHC) 
Atlantic  Richfield  (ARC) 
British  Petroleum  (BP)* 
Chevron  (CHV) 
Exxon  (XON) 
Mobil  (MOB) 

Occidental  Petroleum  (OXY) 
Philips  Petroleum  (P) 
Royal  Dutch  (RD) 
Standard  Oil  of  Indiana  (SN) 
Standard  Oil  of  Ohio  (SOH) 
Sun  Company  (SUN) 
Texaco  (TX) 
Texas  Oil  &  Gas  (TXO) 
Unocal  Corporation  (UCL) 

The  stocks  which  are  proposed  to  be 
deleted  are: 

Apache  Corporation  (APA) 
Diamond  Shamrock  (DIA) 
Imperial  Oil,  Ltd.  CI.  A  (IMO.A) 
Inexco  Oil  (INX) 
Kerr  McGee  (KMG) 
Louisiana  L.and  (LLX) 
Mesa  Petroleum  (MSA) 
Mitchell  Energy  (MND) 


'  Craphi  depicting  the  price  movement  of  the 
original  Oil  k  Cat  Index  and  the  propoaed  Oil  Index 
are  available  for  inapection  in  the  Coninieaion'i 
Public  Refereaoe  Room  and  at  the  principal  office  of 
Amex. 
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Noble  Affiliates  (NBL) 
Pennxoil  (PZL) 
Pogo  Producing  (PPP) 
Sabine  Corporation  (SAB) 
Shell  Oil  (SUO) 
Superior  Oil  (SOC) 
Tosco  Corporation  (TOS) 

The  smaller  number  of  component 
stocks  and  the  change  to  price  weighting 
is  expected  to  facilitate  those  investors 
and  traders  wishing  to  hedge  their 
options  positions  with  a  small  group  of 
component  stocks. 

In  order  to  implement  the  modification 
to  the  index  wiih  the  least  potential 
investor  confusion,  the  Exchange  may 
delist  outstanding  April  XOI  series 
which  have  no  open  interest.  After  the 
October  expiration,  this  will  leave  the 
Janaury  XOI  series  outstanding.  The 
Exchange  plans  to  change  the  symbol 
for  the  outstanding  series  to  XOZ,  the 
"Z",  as  always,  alterting  the  investing 
public  that  an  adjustment  has  been 
made.  At  the  same  time,  the  Exchange 
will  begin  to  disseminate  the  new  price- 
weighted  index  (as  well  as  XOZ),  which 
will  be  based  on  the  sum  of  the 
component  stocks  on  August  27, 1984 
divided  by  4.631.  The  Oil  Index  value 
was  125  at  the  close  of  the  market  on 
August  27. 1984.  (The  Oil  and  Gas  Index 
closed  at  116.56  on  that  day.)  The 
exchange  also  plans  to  list  a  full  range 
of  expiration  months — November  and 
December,  1984  and  January,  April  and 
July,  1985— for  the  Oil  Index  as  soon  as 
Commission  approval  is  received. 

All  rules  applicable  to  price  weighted 
industry  indices  would  apply  to  the 
listing  and  trading  of  the  Oil  Index,  and 
thus  no  rule  changes  are  required. 
Accordingly,  position  and  exercise 
limits  will  remain  at  8,000  contracts. 

The  propsed  changes  are  consistent 
with  the  requirements  of  the  Securities 
Exchange  Ac'  of  1934  (the  "1934  Act") 
and  rules  and  regulations  thereunder 
applicable  to  the  Exchange  in  that  they 
provide  for  the  orderly  introduction  of 
the  Oil  Index. 

Therefore,  the  proposed  rule  changes 
are  consistent  with  Section  6(b)(5)  of  the 
1934  Act,  which  provides  in  pertinent 
part,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investmg  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competiton 

The  AMEX  believes  that  the  proposed 
rule  changes  will  not  impose  any  burden 
on  competition. 


C.  Self-Regulatory  Organization  '$ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange's  Stock  Selection  and 
New  Products  Committees,  both 
composed  of  members  and 
representatives  of  member  firms, 
endoresed  the  proposed  rule  change. 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  I 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW„ 
Washington,  D.C.  20519.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  D.C. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  10, 1984. 

For  the  Commi-ssion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Dated:  September  13, 1984. 
Shirley  E.  Hollis, 
Acting  Secretary. 

[FR  Doc.  S4-24821  Plied  »-18-M:  tM  *m| 
anJJNQ  COOE  MIO-OI-M 


IRaiMM  No.  23418;  (70-7020)] 

Mississippi  Power  &  Light  Co.;  Notice 
of  Proposed  Issuance  and  Sale  of  First 
Mortgage  Bonds 

September  13, 1984. 

Mississippi  Power  &  Light  Company 
("MP&L"),  P.O.  Box  1640.  Jackson, 
Mississippi  39205,  an  electric  utihty 
subsidiary  of  Middle  South  Utilities, 
Inc.,  a  registered  holding  company,  has 
filed  a  proposal  with  this  Commission 
pursuant  to  Sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rule  50  promulgated 
thereunder. 

MP&L  proposes  to  issue  and  sell, 
subject  to  Rule  50  under  the  Act  as 
modified  by  HCAR  No.  22623.  not  more 
than  $105  million  aggregate  principal 
amount  of  its  first  mortgage  bonds  to  be 
issued  in  one  or  more  series  from  time  to 
time  not  later  than  December  31, 1985, 
The  bonds  will  be  issued  under  MP&L's 
Mortgage  and  Deed  of  Trust,  dated  as  of 
September  1, 1944,  to  Irving  Trust 
Company,  Trustee,  as  heretofore 
supplemented  and  as  to  be  further 
supplemented. 

MP&L  also  intends  to  establish  one  or 
more  new  series  of  its  Preferred  Stock, 
Cumulative,  $100  Par  Value,  which  will 
consist  in  the  aggregate  of  not  more  than 
250,000  shares,  and  proposes  to  issue 
and  sell,  in  one  or  more  sales  from  time 
to  time  not  later  than  December  31, 1985, 
said  preferred  stock,  subject  to  Rule  50 
under  the  Act  as  modified  by  HCAR  No. 
22623.  MP&L  may  include  provisions  for 
an  adjustable  dividend  rate  for  one  or 
more  series  of  the  preferred  stock. 

It  is  stated  that  MP&L  believes  that 
the  sale{s)  of  one  or  more  series  of 
bonds  and/or  preferred  stock  may 
require  the  assistance  of  underwriters, 
dealers,  or  agents,  depending  on  market 
conditions  at  the  time  of  the  offering 
thereof,  or  that  a  private  placement  of 
one  or  more  series  of  bonds  and/or 
preferred  stock  may  result  in  more 
favorable  terms  to  the  company  than 
would  result  from  a  public  offering. 
Accordingly,  MP&L  may  amend  its 
proposal  to  seek  an  exception  from  Rule 
50  80  that  it  may  offer  such  series  of 
bonds  and/or  preferred  stock  through 
either  a  negotiated  public  sale(s)  or  a 
private  sale(s). 

The  net  proceeds  derived  from  the 
issuance  and  sale  of  bonds  and/or 
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preferred  stock  will  be  used  for  the 
financing  in  part  of.MP&L's  construction 
program  and  for  other  corporate 
purposes. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspectipn  through  the  Commission 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  October  10. 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 

Acting  Secretary. 

[FR  Doc.  84-24820  Filed  9-18-84;  8:4S  un] 
BtLUNQ  CODE  MIO-Ot-M 


[ReiMM  Na  14157;  811-3123] 

APPA— Great  Century  Money  Market 
Fund,  Inc^  Filing  of  Application  for  an 
Order  Declaring  Ttiat  Applicant  Has 
Ceased  To  Be  an  investment  Company 

September  12. 1984. 

Notice  is  hereby  given  that  APPA— 
Great  Century  Money  Markey  Fund,  Inc. 
("Applicant")  292  Madison  Avenue. 
New  York,  NY  10017,  registered  as  an 
open-end,  diversified,  management 
investment  company  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  appUcation  on  June  26, 
1984,  for  an  order,  pursuant  to  section 
8{f)  of  the  Act,  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  in  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  complete  text  of  the  relevant 
provisions. 

Applicant,  incorporated  under  the 
laws  of  the  State  of  Maryland,  states 
that  it  filed  its  Notificatin  of  Registration 
on  Form  N-8A  on  December  17, 1980. 
Applicant  also  states  that  its  registration 
statement,  filed  under  the  Securities  Act 
of  1933,  was  declared  effective  on  June 


11, 1981,  and  an  initial  public  offering 
commenced  immediately  thereafter. 

The  application  indicates  that 
Applicant's  board  of  directors  resolved, 
at  a  special  meeting  held  on  February 
10, 1983,  to  approve  the  proposed  Plan  of 
Liquidation  and  Dissoulstion,  which,  on 
April  29, 1983,  the  majority  of 
Applicant's  shareholders  also  approved. 
Applicant  states  that,  subsequent 
thereto,  distributions  were  made  to  all 
shareholders  at  a  net  asset  value  of 
Sl.OO  per  share. 

The  application  further  indicates  that 
Applicant  has  no  assets,  debts,  or 
outstanding  habilities  remaining,  and  it 
is  not  a  party  to  any  Utigation  or 
administrative  proceeding.  Applicant 
states  that  it  had  no  securityholders  at 
the  time  of  filing  of  the  application. 
Applicant  further  states  that  within  the 
last  18  months  it  has  not  transferred  any 
of  its  assets  to  a  separate  trust,  and  that 
it  is  not  now  engaged,  nor  does  it 
propose  to  engage,  in  any  business 
activity  other  than  that  necessary  to 
wind-up  its  affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  October  8. 1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  spcific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Sectirities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attoney-at-law,  by  certificate) 
shall  be  filed  with  the  request.  After 
said  date,  an  order  disposing  of  the 
application  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  moton. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shiriy  E  Hollis, 

Acting  Secretary. 

(FR  Doc,  84-24787  FtM  »-18-84;  8:45  am) 
MUJNQ  COOe  t010-01-M 


[Releasa  No.  14158;  812-5918] 

John  Hancock  U.S.  Government 
Guaranteed  Mortgages  Trust  et  al^ 
Application  for  an  Order  Exempting 
Applicants 

September  12. 1984. 

In  the  Matter  of  John  Hancock  U.S. 
Government  Guaranteed  Mortgages  Trust 
John  Hancock  Place.  P.O.  Box  1X1,  Boston. 
MA  02117  and  John  Hancock  Distributors. 
Inc.,  John  Hancock  Place.  P  O.  Box  21,  Boston, 
MA  02117. 


NOTICE  IS  HEREBY  GIVEN  that  John 
Hancock  U.S.  Government  Guaranteed 
Mortgages  Trust  (the  "Fund"),  a 
diversified,  open-end  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  and  John  Hancock  Distributors, 
Inc.  ("Distributor"),  underwriter  for 
shares  of  the  Fund  (collectively, 
"Applicants"),  filed  an  application  on 
August  10, 1984,  for  an  order  of  the 
Commission,  pursuant  to  section  8(c)  of 
the  Act,  exempting  Applicants  from  the 
provisions  of  section  22(d)  of  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
simimarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  further 
information  as  to  the  provisions  which 
are  relevant  to  a  consideration  of  this 
apphcation. 

The  Fund  was  organized  in  1980  by 
John  Hancock  Advisers,  Inc. 
("Adviser"),  an  indirect  wholly-owned 
subsidiary  of  John  Hancock  Mutual  Life 
Insurance  Company  ("John  Hancock"),  a 
Massachusetts  mutual  life  insurance 
company.  Distributor,  a  wholly-owned 
subsidiary  of  Adviser,  has  entered  into 
an  underwriting  agreement  with  the 
Fund. 

Applicants  request  exemption  from 
section  22(d)  of  the  Act  to  permit  funds 
derived  from  death  claims  and  matured 
endowments  of  fixed  dollar  policies  and 
from  proceeds  of  variable  and  universal 
life  insurance  policies  issued  by  John 
Hancock  and  John  Hancock  Variable 
Life  Insurance  Company,  to  be  applied 
to  the  purchase  of  shares  of  the  Fund 
within  the  first  60  days  after  the  date  of 
the  check  in  payment  of  such  insurance 
at  a  sales  charge  equal  to  one-half  the 
rate  otherwise  applicable.  Applicants 
state  that  pursuant  to  the  underwriting 
agreement,  the  sales  charge  ranges  from 
8%  to  1%  as  a  percentage  of  the  offering 
price  depending  upon  die  amount 
invested. 

Applicants  assert  that  purchasers  of 
shares  of  the  Fund  who  apply  insurance 
proceeds  of  a  fixed  dollar  insurance 
policy,  matured  endowment  or  a 
variable  or  universal  hfe  insurance 
policy  to  make  the  purchase  of  shares  of 
the  Fund  have  paid  premiums  on  such 
policies  that  include  a  sales  expense 
component  larger  than  the  sales  charge 
applicable  to  the  purchase  of  shares  of 
the  Fund.  Applicants  also  represent  that 
less  selling  effort  and  expense  is 
involved  in  applying  the  proceeds  of 
such  policies  to  the  purchase  of  shares 
of  the  Fund  than  in  making  an  initial 
sale  of  such  shares.  Applicants  further 
assert  that  one-half  of  the  normal  sales 
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charge  appropriately  reflects  tlie  selling 
effort  and  expense  involved. 

Applicants  submit  that  the  policy 
underlying  section  22(d)  of  providing  for 
the  orderly  distribution  of  mutual  fund 
shares  would  not  be  frustrated  by  the 
granting  of  the  requested  exemption 
because  the  class  of  people  involved  is 
well-defined  by  factors  external  to  the 
distribution  process  such  as  the 
availability  of  certain  death  benefits. 
Applicants  further  submit  that  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act. 

NOTICE  IS  FURTHER  GIVEN  that 
any  interested  person  wishing  to  request 
a  hearing  on  the  application  may.  not 
later  than  October  8. 1984.  at  5:30  p.m.. 
do  80  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis. 
Acting  Secretary. 
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Standard  OU  Co^  Application  and 
Opportunity  for  Hearing 

September  13, 1984. 

Notice  is  hereby  given  that  Standard 
Oil  Company,  an  Indiana  corporation 
(the  "Company")  has  filed  an 
application  pursuant  to  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939,  as  amended  (the  "Act"),  for 
a  finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  successor  trusteeship  of  Citibank, 
N.A.  ("Citibank")  under  indentures  of 
the  Company  dated  January  15, 1968  (the 
"1968  Indenture")  and  as  of  August  1, 
1974  (the  "1974  Indenture"),  the 
trusteeship  of  Citibank  under  the 
indenture  of  the  Company  dated  as  of 


August  1, 1977  (the  "1977  Indenture") 
and  the  trusteeship  of  Citibank  under  an 
indenture  dated  as  of  February  1, 1983 
(the  "1983  Indenture")  among  Amoco 
Australia  Limited  (since  renamed  BP  Oil 
Distribution  Limited).  Amoco  Holdings 
Pty.  Limited,  as  guarantor  (Amoco 
Holdings  Pty.  Limited,  since  renamed  BP 
Oil  Distribution  Holdings  Proprietary 
Limited,  or  any  other  company  assuming 
the  obligations  of  guarantor  under  the 
1983  Indenture  being  the  "Primary 
Guarantor"),  and  Citibank  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Citibank  from 
acting  as  successor  trustee  under  the 
1968  and  1974  Indentures  or  as  trustee 
under  the  1977  and  1983  Indentures.' 
The  1968, 1974  and  1977  Indentures  were 
heretofore  qualified  under  the  Act. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  conflicting,  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  Section 
provides,  in  effect,  with  certain 
exceptions  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  same  issuer 
are  outstanding,  it  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

In  support  of  its  application  the 
Company  alleges  that: 

1.  The  Company  has  outstanding  as  of 
August  8, 1984  $144,166,000  aggregate 
principal  amount  of  its  6  percent 
Debentures  Due  1998  (the  "6% 
Debentures")  issued  under  the  1968 
Indenture  between  the  Company  and  the 
First  National  Bank  of  Chicago 
("FNBC").  FNBC  was  subsequently 
succeeded  by  Northern  Trust  Company 

'  An  application  pursuant  to  section  310(b)(l)(il) 
of  the  Act  in  connection  with  Citibanks  trusteeship 
under  the  1977  Indenture  and  the  1983  Indenture 
was  granted  by  the  Commission  by  order  dated 
April  5.  1983. 


("Northern  Trust")  as  successor  trustee 
under  the  1968  Indenture.  The  6% 
Debentures  were  registered  under  the 
Securities  Act  of  1933,  as  amended  (the 
"Securities  Act")  (File  No.  2-27988).  and 
the  1968  Indenture  was  qualified  under 
the  Act  (File  No.  22-4854). 

2.  The  Company  has  outstandRng  as  of 
August  8, 1984  $83,293,000  aggregate 
principal  amount  of  its  Floating  Rate 
Notes  Due  1989  (the  "Floating  Rate 
Notes")  issued  under  the  1974  Indenture 
between  the  Company  and  FNBC.  FNBC 
was  subsequently  succeeded  by 
Northern  Trust  as  successor  trustee 
under  the  1974  Indenture.  The  Floating 
Rate  Notes  were  registered  under  the 
Securities  Act  (File  No.  2-51667).  and  the 
1974  Indenture  was  qualified  under  the 
Act  (File  No.  22-7999). 

3.  The  Company  has  outstanding  as  of 
August  8, 1984  $400,000,000  aggregate 
principal  amount  of  its  7V%%  Debentures 
Due  2007  (the  "7%%  Debentures") 
issued  under  the  1977  Indenture 
between  the  Company  and  Citibank. 
The  7%%  Debentures  were  registered 
under  the  Securities  Act  (File  No.  2- 
59457),  and  the  1977  Indenture  was 
qualified  under  the  Act  (File  No.  22- 
9282). 

4.  Pursuant  to  the  1983  Indenture  and 
the  guarantee  agreement  dated  as  of 
February  1. 1983  (the  "Guarantee 
Agreement").  Amoco  Austrialia' Limited 
issued  $50,000,000  aggregate  principal 
amount  of  9-%%  Bearer  Notes  due  1990, 
which  are  guaranteed  by  the  Primary 
Guarantor  (the  "Guaranteed  Notes"), 
which  guarantee  is  jointly  and  severally 
guaranteed  by  Amoco  Intemation 
Finance  Corporation  and  the  Company. 
As  of  August  8. 1984  $50,000,000 
aggregate  principal  amount  of  the 
Guaranteed  Notes  were  outstanding. 
Inasmuch  as  the  Guaranteed  Notes  were 
offered  and  sold  outside  the  United 
Stales,  its  territories  and  possessions  to 
persons  who  are  not  nationals  or 
residents  thereof,  the  Guaranteed  Notes 
were  not  registered  under  the  Securities 
Act  and  the  1983  Indenture,  under  which 
Citibank  acts  as  Trustee,  was  not 
qualified  under  the  Act. 

5.  Northern  Trust,  on  May  18, 1984, 
gave  written  notice  to  the  Company  of 
its  intention  to  resign  as  trustee  under 
the  1968  and  1974  Indentures.  The 
Company  has  requested  Citibank  to 
accept  appointment  as  successor  trustee 
under  the  1968  and  1974  Indentures. 

6.  Section  7.08  of  the  1974  Indenture 
provides  in  part  as  follows: 

(a)  If  the  Trustee  has  or  shall  acquire  any 
conflicting  interest,  as  defined  in  this  Section 
7.08.  it  shall,  within  ninety  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
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interMi  or  resign  in  the  manner  and  «vith  the 
effect  specified  in  Section  7.10.  *  *  *  . 

(c)  For  the  purpoae  of  this  Section  7.08  the 
Trustee  shall  be  deemed  to  have  a  conflicting 
interest  if 

(1)  The  Trustee  is  trustee  under  another 
indenture  under  which  any  other  securities 
'  *  *  of  the  Company,  are  outstanding  *  *  * 
provided  that  there  shall  be  excluded  from 
the  operation  of  this  paragraph  any  other 
indenture  or  indentures  under  which  other 
securities  *  *  *  of  the  Company,  are 
outstanding  if 

(i)  T^a*  Indenture  and  such  other  indenture 
or  indentures  are  wholly  unsecured  and  such 
other  indenture  or  indentures  are  hereafter 
qualifled  under  the  Trust  Indenture  Act  of 
1939,  unless  the  the  Securties  and  Exchange 
Commission  shall  have  found  and  declared 
by  order  pursuant  to  subsection  (b)  of  Section 
305  or  subsection  (c)  of  Section  307  of  the 
Trust  Indenture  Act  of  1939  that  differences 
exist  between  the  provisions  of  this  indenture 
and  the  provisions  of  such  other  indenture  or 
indentures  which  are  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for  the 
protection  of  investors  to  disqualify  the 
Trustee  from  acting  as  such  under  this 
Indenture  and  such  other  indentiue  or 
indentures,  or 

(ii)  The  Company  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Securities  and  Exchange  Commission  and 
after  opportunity  for  hearing  thereon,  that  the 
trusteeship  under  this  Indenture  and  such 
other  indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for  the 
protection  of  investors  to  disqualify  the 
Trustee  from  acting  as  such  under  one  of  such 
Indentures;  prowt/ft/,  further,  thai  there  shall 
be  excluded  from  the  operation  of  this 
paragraph  *  *  *  the  Indenture  dated  January 
15, 1988,  under  which  the  Company's  6% 
Debentures  Due  1968  are  outstanding; 

Section  7.08  of  the  1968  Indenture  and 
Section  7.08  of  the  1977  Indenture  are 
substantially  the  same  eib  section  7.08  of 
the  1974  Indenture,  except  for  reference 
to  the  1968  Indenture. 

7.  Citibank's  acting  as  successor 
trustee  under  both  the  1968  and  1974 
Indentures  is  permitted  by  (1)  Section 
7.08  of  the  1974  Indenture  because  of  the 
explicit  reference  to  the  1968  Indenture 
contained  therein,  and  (2)  Section  7.08  of 
the  1968  Indenture  because  both  of  these 
indentures  are  wholly  unsecured  and  the 
1974  Indenture  was  qualified  after  the 
date  of  the  1968  Indenture. 

8.  Acceptance  by  Citibank  of  the 
appointment  as  successor  trustee  under 
the  1968  Indenture  and  the  1974 
Indenture  may  involve  Citibank  in  a 
conflict  of  interest  (a)  within  the 
meaning  of  Section  7.08  of  the  1977 
Indenture  with  respect  to  the  1968  and 
1974  Indentures  since  such  section  does 
not  explicitly  exclude  frolh  the  operation 
of  paragraph  {c)(l)  thereof  the  1968  and 
1974  Indentures  and  (b)  within  the 
meaning  of  Section  7.08  of  the  1968  and 


1974  indentures  with  respect  te  the  1983 
Indenture  since  the  1983  Indenture  has 
not  been  qualified  under  the  Aft  and  i« 
not  the  subject  of  any  other  proceeding 
of  the  Commission. 

9.  The  Company's  obligations  with 
respect  to  the  6%  Debentures,  the 
Floating  Rate  Notes,  the  7%% 
Debentures  and  the  Guaranteed  Notes 
are  wholly  unsecured  and  rank  on  parity 
with  each  other.  The  only  material 
differences  between  the  provisions  of 
the  1988  and  1974  Indentures  and  the 
1977  and  1983  Indentures,  and  between 
the  rights  of  holders  of  the  Q% 
Debentures  and  the  Floating  Rate  Notes, 
and  the  holders  of  the  7%%  Debentures 
and  the  Guaranteed  Notes,  relate  to  the 
fact  that  the  Company  is  the  guarantor 
with  respect  to  the  Guaranteed  Notes 
but  is  the  primary  obligor  under  the  1968 
and  1974  Indentures,  and  also  relate  to 
aggregate  principal  amounts,  dates  of 
issue,  denominations,  events  of  default, 
maturity  and  interest  payment  dates, 
interest  rates,  redemption  or 
prepayment  procedures.  Trustee's 
reports,  restrictions  on  transferabihty, 
provisions  relating  to  the  non-United 
States  offering  of  the  Guaranteed  Notes, 
sinking  fund  provisions,  and  other 
provisions  of  a  similar  natiire.  Any  such 
di^erences  and  any  other  differences  in 
the  provisions  of  the  1968  and  1974 
Indentures  and  the  1977  and  1983 
Indentures  are  unlikely  to  cause  any 
conflict  of  interest  between  the 
respective  trusteeships  of  Citibank 
under  said  Indentures. 

10.  The  Company  is  not  in  default 
under  the  1968, 1974, 1977  or  1983 
Indentures. 

11.  The  Company  has  waived  (a) 
notice  of  hearing,  (b)  hearing  on  the 
issues  by  its  application  and  (c)  all 
rights  to  specify  procedures  under  the 
Commission's  Rules  of  Practice  with 
respect  to  the  application 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  offices  of  the 
Commission  at  450  Fifth  Street,  NW.. 
Washington,  D.C.  20549. 

NOTICE  IS  FURTHER  GIVEN  that  an 
order  granting  the  application  may  be 
issued  by  the  Commission  at  any  time 
on  or  after  October  8, 1984.  unless  prior 
thereto  a  hearing  upon  the  application  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  Section  310(bKl)  of  the 
Act.  Any  interested  person  may,  not 
later  than  October  8, 1984  at  5:30  P.M., 
Eastern  Standard  Time,  in  writing, 
submit  to  the  Commission  his  views  or 
any  additional  facts  bearing  upon  this 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  shall  be 


addreetfld:  Secretaiy,  Secoritiee  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  D.C  20649,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  a  hearing,  the 
reasons  for  such  request,  and  the  issues 
of  fact  and  law  raised  by  the  application 
which  he  desires  to  controvert. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

SUrtey  E.  Mollis. 

Acting  Secretary. 
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Sett-Regulatory  Organlration;  FMng 
and  Immedtete  Effectlveneea  of 
Propoaed  Rtde  Cttange  by  the 
Municipel  Securities  RulenuiMng  Board 

September  12. 1984. 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB")  on  September  7. 1984, 
submitted  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend  MSRB  Rule  G-4,  which  concerns 
statutory  disqualifications,  by  replacing 
a  reference  to  a  rescinded  Commission 
rule  with  a  reference  to  the  currently 
applicable  rule.  Specifically,  the 
proposed  rule  change  would  refer  to 
Rule  19d-3  imder  the  Act  instead  of 
former  Rule  15b8-2  under  the  Act  a 
rescinded  SECO  rule,  as  the  basis  for 
applying  for  relief  from  ceriair 
disqualifications. 

This  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act.  At  any  time 
within  sixty  days  of  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  <he  public  interest  for  the 
protection  of  investors,  or  othenvise  in 
furtherance  of  the  {Hirposes  of  the  Act. 

Publication  of  this  notice  is  expected 
to  be  made  in  the  Federal  Register 
during  die  week  of  September  17, 1964. 
Interested  persons  are  invited  to  submit 
written  comments  concerning  the 
submission  within  21  days  from  the  date 
of  publication  in  the  Federal  Register. 
Persons  submitting  written  comments 
should  file  six  copies  with  the  Secretary 
of  the  Commission.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  D.C.  20549. 
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nuQT  be  Miiihhald  ivoia  -the  y^tic  ia 
accordance  with  tbe  yrftiriaiont  af  ^ 
ILS.Q  552.  win  be  available  isr 
iospectiaa  aad  copyiag  at  Ike 
Commissioo'j  Public  Jtefereoce  Soom. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  tdso-wfll  be 
avaflaUe  at  the  MSRB. 

For  the  Commission,  by  (he  Oivisisn  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(»H12)- 
Shiriay  E.  Holis, 
Acting  Secretary. 
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ScW4l«j^«atory  Orgnintton;  H«c«l|A 
of  an  AmwidtiieiH  to  Uw  C|<Bu"*  Wo 
Reporting  Aottiorlty  Plan 

September  13, 1984. 

On  August  27, 1984.  (he  participants  in 
Ihe  Options  Price  Reportn^  Aulhorfty 
( "OPRA")  submitted  to  the  Ceminismoii. 
pursuant  to  Rale  llAa3-2  under  *e 
Securities  Exchange  Aot  of  1934  fActn, 
an  ameadment  to  the  "Plan  for 
Reporting  of  Consolidated  Options  Last 
Sale  Reports  and  Qnotation 
hrfonnation."'  which  was  submitled  to 
the  CommissioD  pursuant  to  section 
llA(a)(3)(B)  of  the  Act  ("CM^IA  n«n").« 

I.  Descriptioa  of  the  Amendment 

OPRA  iiroposes  to  estdbbsk  a  new  fee 
to  be  imposed  upon  those  OPRA 
Subscribers  who  have  indirect  access 
(via  a  vendor-supplied  feed]  to  tfae  lugh 
speed  OPRA  feed  or  to  a  com;>arBble 
bulk  feed  of  OPRA  information.  OPRA 
indicates  that  the  fee  will  not  apply  to 
subscribers  who  receive  pnooessed 
OPRA  information  from  a  vendor  under 
a  typical  service  agreement  whereby  the 
processed  information  is  accessed  t^ 
the  subscriber  via  vendor-supplied 
interrogation  or  display  devices,  nor  will 
it  apply  to  subscribers  who  access 
OPRA  information  via  a  dii«ct 
connection  to  the  OPRA  processor  and 
who  are  subject  to  the  OPRA  Direot 
Access  Charge.  The  new  fee  is  proposed 


'  See  SecuMtia*  Exchw^e  Aot  RolaaM  N*.  17638 
(March  18. 1881). 

•  Tlie  Comnnuion  previoiuly,  by  order,  gcantad 
*wgh»i»Wow1«tOtTtA  w  a  Ktuiitiei  iHfommtion 
pnammr.  htthmt  Hbk  OPRA^ifuHaoiMaMM 

li-u-j  >-  J ■■— iirn  „i  ilh—iMwliii«  af 

VtioM  iaal^alc  rapsrl*.  See  S^^i'^hitt  w».*««g. 
Aa'R*l«ue  No.  12QSS  Oaniury  21 1978).  U  TR 
4389.  In-ortertaeempty  wMnhepreeatoettrffttdt 

exclusive  tecnmmpMeamam.QftUi^mMaf*^ 
tee  at  a  Plan  amendment  under  the  Rule. 


ata 


(ha 

OPRA  indicates  the  isuqMM  <tf  «be 
pnfiMad  iadsmt  Aoocas  ite  M  la 
allocate  fairtjr  OPRA^  «dminnrtja#i« 
costs  amosig  tbosa  peraaus  irhanr 
iadirect  «cceai  «•  a  tedk  faedafOMA 
toSsmialioa  <Mpasea  apacial  coats  -nyea 
OPRA.  bat  avhe  are  not  sabjeot  to  <t>e 
Dirert  Acoees  Charge. 

ni.  Manner  of  Implementatifeo  of  tba 
Amendmaot 

The  proposed  new  fee  wiH  be 
implemented  by  amending  Sectitm  9  of 
the  existing  Vendor  Agreement  •  to 
prohfbtt  vendors  from  providing  a  biiDc 
feed  to  sx^scrtbers  unless  the  subscriber 
has  entered  Into  a  corrtract  with  OPRA.* 
rv.  RaqHast  far  CenmeBt 

Ptirsnanllo  Rule  nAa3-2(c)(3f)  ander 
the  Act,  the  amendment  became 
effective  upon  filing  with  the 
Commisslaa.  The  Comnussion.  however, 
may  summarily  abrogate  the 
amendment  within  60  days  of  its  filing 
and  reqairejvfiliog  and  approval  of  the 
amandnent  by  Commission  order 
pursuant  to  Rvie  HAa3-2{ci{2).  if  it 
appears  to  tbe  Commission  that  snc* 
action  is  neoessary  or  appropriate  in  the 
public  intoast.  for  the  protection  of 
investors  and  the  maintenance  df  fair 
and  ordaiiyciarkets,  te  remove 
impediments  to,  perfect  the  mechanisnw 
of,  a  mrtioniA  market  system,  or 
otherwise  in  furtherance  of  the  purposes 
of  the  Act.  la  order  to  assist  the 
Commission  in  determining  whether  to 
abrogate  the  amendment  and  to  require 
refiling  and  further  review,  interested 
persons  are  invited  to  submit  their 
comments  to  Shirley  E.  HoUis.  Acting 
Seoretary,  Securities  and  Exchange 
ConMnission,  450  Fifth  Street.  NW„ 
Washington.  D.C.  26549,  within  21  days 
from  the  date  of  pubhcation  of  this 
notice  in  the  Federal  Krister.  IIm 
amendment  to  the  OPRA  Plan  will  be 
available  for  public  inspection  in  the 
Commission's  public  reference  room.  All 
commimica'tians  should  refer  to  File  No. 
S7-R20. 

Rar  tlie  Cornnission.  by  the  Oivlsion  at 
Maiket  Regulation  pursuant  to  delegated 
autlMFity.* 

Shirhy£.HaUiB. 

Aotiitg  Secretary.  ' 

(FK  I}oc  «l-M7WflM  9-tS-W:  &«  nn| 

aauHa  voce  sai»«v« 

■  See  iKtribitt  A  of  OntA'a  Mtai^Mian  AM 
Auguat  27, 1964  ["Hm  AMMlnieoC'i 

*  Id.  StAAM  B. 

•  17  cm  20a3a-3(a)(Z7). 
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SaH-RoguMory  Organization;  flUng 


September  IK. 

Thi»  stnntr  nin»«i,|g  Cftiyorati— -of 
Pbilade^thia^"SGGPl<M  '  iigmi  17, 
1901  aakntMed  a  fnpoaedniackang* 
to  the  Canrniiwion  ^wi^wnK  ta  asolieR 
MfbfJfH  »f  4lie  Seowrftiaa  BMctenge  Act 
rf  MM  fthe  -•Aen,  15  U.S.C.  7«^)tl% 
T^  Coramisaion  is  puUiiftditS  w^Hce  of 
the  proposed  rule  A  amy  to  sotick 
comments.  Also,  ike  Cosaniaaiaa 
believes  iitaA  Coanaiasioa  ^^paaw^  of 
the  propan^  tm  «n  aooelaaaied  ^aaia  is 
necassMy  «D  anrtte  SQCPflnniotpri 
seouiJtiee  'bfijker  and  <toriiji  patltjpants 
to  coHTpfly -wifti  recent  Muiilcipid 
Securities  Ridemalitaig  Board  initiatives 
requiring  use  of  clearing  agenqy 
aatfunated  compariaon  ayatoins.  * 

The  proposal  enables  SCCP  to  provide 
its  partictpaats  with  eutooutad 
comparison  servkxsioramniojpal 
secarities  transacbaas.  SQCP^has 
ento-ed  inta  a  l^sade  Cewpaflioa 
Linkage  Agraement  fAgpeemeari  ^^Wj 
the  Naticmri  Securities  Clearhig 
Corporation  t"NSCC"J.  Thi»  agreement 
enables  SCCP  to  link  its  automatad 
municipal  securities  comparison  sjcstem 
to  NSCC's  automated  moBiotpal 
securities  oaHpariaaa  patent* 


>  Af  of  AufMt  V 1984,  munialpd  t. 
Wdhan  and  ttaakie^rifaBlr^taulai^Mrts  llMt 
participatainM«iaterad  dearii^agenrtw  Uml 
provide  automated  rompariaon  aendoaajauai  uae 
thoae  lervicet  to  compare  certain  luuiihjpal 
securitlaalMnaMlHoM.£MM«nfc)pdl4amfMiei 
RuieMaklna  BewriiC^ISItr')*!!^^-!^*! 
appmvad  %  Ike  CaimmaatM4ii.8eaititia*  BuiM^e 
ActXeleaee  No.  30385  (November  14. 1983).  48JiR 
tBSSl  (Nofenrim  18, 1983). 

*  Sn  Delia  lUee  Exchange  Act  Releeae  No.  HKtn 
(May  U.  ISM).  4B  FS  22428  (May  29, 188*1.  whtah 
^pannaMnay  approved  implementation  of  NSCC's 
Municipal  Bond  Processing  System,  including  ita 
Municipal  Compariaon  Only  Member  ("MCOM") 
fea(ia«.iN8DCa«ti  as  the  central  processing  hub  for 
all  registered  cleathag  agencies  linked  toita 
Municipal  aandAoaeasing  System,  fai  additton.  the 
Unkases  enable  aiuDicipal  sacuritiae  brokaM  and 
dealers  at  one  deadng  agency  to  compare  trades 
with  other immicipal  broken  and  dealers  at  dther 
cleaiaig  aganetaa.  Other  ngiaiwwl  «leartnt  i«Mioies 
that  are  linkwl  1e  NSOCs  Mwdoipd  Saourittaa 
Proceaaiqg  Syaten  indade  l>acific  Qavi^ 
C«n>or8(iaa,("PGC")  and  Midwest  Cleackw 
CorpohrtloB  rMCCT)  [see  Securities  Bxaka^e  Act 
Mmmtfin.  TnT/trfiaiy  6,  «ei),  48  PR  l8W0*(Jnly  T2. 
MMftwtl  «H  D^eritory  TiuafOuMaaa)  {me 
aee«riltas<iw)n«efteieasenos.  »iat«i«r«l 
1984).  48  n.  yaa  (Juiy  27. 1984)  andOunMlaiUBt 
U.  1984).  «TR3S<SeiS«ptember  7,  UBt). 
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Under  the  proposal,  SCCP 
participants  each  day  submit  to  SCCP 
trade  data  on  municipal  securities 
transactions.  SCC?  then  transmits  this 
data  to  NSCC  for  comparison.  The 
results  of  NSCC's  comparison 
processing  are  transmitted  back  to 
SCCP.  which  uses  this  data  to  make 
daily  reports  to  SCCP  participants 
reflecting  their  compared  trades, 
uncompared  trades  and  advisory  trades. 
SCCP  participants  then  Use  NSCC's 
efficient  supplemental  comparison 
procedures  to  resolve  uncompared 
trades.*  Trade  resolution  inputs  are 
submitted  to  SCCP.  transmitted  by 
SCCP  to  NSCC.  and  the  results  of 
NSCCs  processing  are  transmitted  back 
to  SCCP  and,  through  SCCP.  to  its 
participants. 

The  proposal  provides  that  compared 
trades  must  settle  on  a  trade-for-trade 
basis.*  SCCP  sends  to  its  participants 
Receive/Deliver  Tickets  on  T+4  that 
include  necessary  trade  information  and 
delivery  instructions.  If  both  sides  of  the 
trade  are  SCCP  and  Philadelphia 
Depository  Trust  Company  ("Philadep") 
participants.  SCCFs  proposal  enables 
those  participants  to  book-entry  settle 
Philadep-eligible  municipal  securities 
issues.  If  the  contra  side  to  the 
compared  trade  is  not  an  SCCP 
participant  but  is  a  participant  of 
another  clearing  agency  that  provides 
automated  municipal  securities 
comparison  services,  the  contra  side 
will  receive  its  Receive/Deliver  Tickets 
from  its  clearing  agency.  Those  parties 
then  must  settle  the  transaction  under 
applicable  MSRB  rules.* 

SCCP  states  in  its  filing  that  its 
proposal  is  consistent  with  Section  17A 
of  the  Act  because  it  will  provide 
automated  comparison  services  for  the 


'  SCCFs  mitial  and  supplemental  comparison 
procedures  are  nearly  identical  to  NSCC's 
comparison  procedures  for  over-the-counter 
("OTC")  transactions  and  equity  transactions 
executed  on  national  securities  exchanges  other 
than  the  New  York  and  American  Stock  Exchanges. 
See  NSCC  Procedures  Part  U  C.  Thus.  SCCP 
participants  can  take  advantage  of  such 
suplemental  trade  comparison  mechanisms  as 
demand  As-ofs. 

♦  Under  trade-for-trade  settlement,  parties  to  the 
trade  settle  directly  with  each  other.  SCCP  does  not 
net  or  guarantee  settlement  obligations.  Regulai^ 
way  compared  trades  submitted  on  the  Tirst 
business  day  after  trade  date  I'T-fl")  settle  on 
T-t-5.  As-of  trades,  which  are  submitted  on  T  +  2  or 
later,  settle  two  busineat  days  after  the  trade  it 
compared. 

*  SCCFs  proposal  alto  enables  its  participants  to 
ute  SCCFs  Correspondent  Delivery  and  Collection 
Service  ('XSXS")  for  physically  tattling  municipal 
tecurities  transactions  between  SCCP  participants 
and  third  parties  that  are  not  SCCP  participanta. 


first  time  to  SCCP  municipal  securities 
broker  and  dealer  participants  and  will 
enable  those  participants  to  comply  with 
MSRB  Rule  G-12.  For  these  reasons. 
SCCP  has  requested  accelerated 
approval  of  its  proposal. 

The  Commission  agrees  with  SCCP 
that  the  proposal  is  consistent  with 
Section  17A  of  the  Act  and  therefore 
should  be  approved.  Implementation  of 
SCCP's  automated  municipal  securities 
comparison  system  and  its  link  to 
NSCCs  Municipal  Bond  Processing 
System  completes  the  configuration  of 
the  National  Municipal  Securities 
Comparison  System.  SCCP  now  joini 
DTC  MCC  PCC  and  NSCC  in  providing 
the  municipal  securities  industry  with 
uniform,  automated,  efficient  municipal 
securities  comparison  services.  Thus, 
SCCP  participants  now  will  be  able  to 
use  efficient  automated  comparison 
services  for  their  municipal  securities 
trades.  No  longer  will  they  need  to  use 
antiquated  manual  comparison 
procedures  for  most  municipal  securities 
trades.*  The  Commission  notes, 
however,  that  SCCP's  proposal  is  only 
SCCP's  first  step  to  automate  municipal 
securities  processing.  SCCP  intends  in 
the  near  future  to  upgrade  its  municipal 
securities  processing  system  to  provide 
comparison  services  to  MCOMs  '  and  to 
enable  participants  to  use  SCCP's 
continuous  net  settlement  system 
("CNS"]  to  settle  municipal  securities 
transactions.*  The  Commission  also 
believes  that  the  proposal  will  not 
burden  SCCP  participants.  Indeed,  most 
SCCP  participants  are  familiar  with  the 
proposed  municipal  securities 
comparison  procedures  because  they 
are  almost  identical  to  NSCC's  OTC 
comparison  procedures.  Most  SCCP 
participants  participate  in  the  OTC 
market  and  submit  their  OTC 
transactions  for  comparison  through 
SCCP  to  NSCC's  National  OTC 
Comparison  System,  for  which  NSCC  is 
the  central  information  processor. 

For  the  reasons  stated  below,  the 
Commission  finds  good  cause  for 


•  An  SCCP  municipal  tecurities  broker  or  dealer 
participant  that  trades  with  a  municipal  securities 
broker  or  dealer  that  is  not  a  direct  or  indirect 
clearing  agency  participant  will  be  unable  to  use 
SCCFs  automated  trade  comparison  service.  Under 
MSRB  Rule  C-12(f)(iii).  a  municipal  tecuritiet 
broker  or  dealer,  which  clean  a  tranaaction  through 
a  clearing  agent  that  is  a  clearing  agency 
participant,  it  deemed  to  be  a  clearing  agency 
participant  regarding  that  transaction,  i.e.,  an 
indirect  cleanng  agency  pariiapant. 

'  See  note  2  iupro. 

■  NSCC  and  MCC  already  provide  CNS 
proceeting  for  certain  municipal  tecuritiet 
trantactiont. 


approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publishing  notice  of  the  filing. 
Accelerated  approval  will  enable  SCCP 
participants,  at  the  earliest  possible 
date,  to  use  automated,  efficient 
comparison  services  for  municipal 
securities  transactions  as  contemplated 
by  MSRB  Rule  G-12. 

You  can  submit  written  comjnent 
within  21  days  after  this  Order  is 
published  in  the  Fedocal  Register.  Please 
refer  to  File  No.  SR-SCCP-84-6.  and  file 
six  copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  D.C  20549. 
Material  on  the  rule  change,  other  than 
material  that  may  be  withheld  from  the 
public  under  5  U.S.C.  552.  is  available  at 
the  Commission's  Public  Reference 
Room  and  at  the  principal  office  of 
SCCP. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved. 

For  the  Coinmisston.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 
Acting  Secretory. 

fFTl  Doc.  at-MTW  FIM  »-ia-M;  t:4S  ami 
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Selt-neguiatory  Organtzatlon;  Boston 
Stock  Exchange  tnc^  AppUcatione  for 
Unlisted  Trading  Privileges  and  of 
Opportunity  for  Hearing 

September  13, 1984. 

In  the  Matter  of  Applications  of  the  Boston 
Stock  Exchange  Incorporated:  for  unlisted 
trading  privileges  in  certain  securities; 
Securties  Exchange  Act  of  1934. 

The  above  named  national  securites 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(r)(l){B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Midcom  Corp. 

Common  Stock.  No  Par  Value  (File 
No.  7-7889) 
Montana-Dakota  Utilities  Co. 

Common  Stock.  $10.00  Par  Value  (File 
No.  7-7870) 
Mary  Kay  Cosmetics 

Common  Stock.  $.10  Par  Value  (File 
No.  7-7871) 
Mesa  Offshore  Trust 

Units  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-7872) 
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Mclntyre  Miacs,  Ltd. 
ramnm  Stock.  No  Ht  Vaiae  (FMe 
No.  7-78731 

Mwcury  SavtMgs  *  Loan  Assoc. 
Comnwra  Stock.  $1.0B  Par  Vahie  (Pile 
No.  7-7874) 
Mission  West  Properties 
Common  Stock.  No  Par  Value  (File 
No.  7-7875) 
Newpark  Resources.  Inc. 
Conunoa  Stock.  S2.00  Par  Vatue  (File 
No.  7-7876) 
Nutri/Systems,  Inc. 

Common  Stock.  $.01  Par  Vahie  (File 
No.  7-7877) 
Novo  Industries  A/S 
American  Dejtository  Receipts,  iO 
Kroner  (FHe  No.  7-7878] 
Nevada  Power  Co. 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-7879) 
Triton  Energy  Co. 
Common  Stock.  $1.00  Par  Vahie  fRle 
No.  7-7880) 
Orion  Pictures  Corp. 
Common  Stock.  $.25  Par  Vahie  (File 
No.  7-7881) 
Ozark  Air  Lines.  Inc. 
Common  Stock,  $.50  Par  Value  (File 
No.  7-7882) 
Action  Industries 
Conmion  Stock,  $.10  Par  Value  (File 
No.  7-7883) 

These  securities  are  listed  and 
registered  on  one  ormore  other  national 
securities  exchanges  and  are  reported  in 

the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  4, 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  milisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  parsnanl  to  delegatod 
autliority. 

Shiriey  £.  HoUis, 
Acting  Secretary. 

(ra  Doc.  »4-247«l  Filed  »-l«-«4;  S:4S  am) 
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Self-RsguUtory  Organization; 
PMIacMphia  Stock  fjichange; 
Application  for  Uniistod  Trading 
Privil«9M  and  of  Opportunity  lor 
Heraring 

September  13.  1984 

In<he  Matter  of  Application  of  the 
Philadelphia  Stock  Exchange;  for 
unlisted  trading  pmileges  in  certain 
securities;  Secanties  Exchange  Act  of 
1934. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  pursuant  to  Section 
12(r)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder, 
for  unKsted  trading  pri\ileges  in  the 
com.'non  stock  of; 
Purolator  Courier  Corp. 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-7884] 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchanges  and  is  reported  on  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  4. 1984, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  coimnents  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  Followring  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  apphcation  if  its  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extension  of  imlisted 
trading  privileges  ptirsuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  j 

Shiriey  E.  HoIUs,' 

Acting  Secretary.  , 

|FR  Doc  8*^M782  Filed  9-16-84:  &«  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Clevotand-Hopkins  Intemstlonal 
Airport— FAA  Acceptance  of  NofscT 
Exposure  Map  Under  14  CFR  Part  150 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
acceptance  of  noise  exposure  maps 


submitted  by  Cleveland-Hopkins 
Intamattoiral  Airport  fCLEj  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  Part  150. 

EFFECTIVE  BATE:  The  effective  date  of 
the  FAA's  acceptance  of  the  CLE  noise 
exposure  maps  is  July  3. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  C.  Rose.  Airports  Planner, 
AGL-«11.1,  Federal  Aviation 
Administration.  Great  Lakes  Region, 
2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  60018,  (312]  694-753a 

SUPPLEMBNTAilV  INFORamTKMC  This 
notice  annoanoes  that  the  FAA  has 
accepted  ibe  noise  exposure  maps  for 
Cleveland-Hopkins  tntemational  Airport 
effective  July  3. 1984. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  refeired  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
whioh  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  ef  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  oommunity, 
government  agencies,  and  persons  using 
the  airport. 

Clevelaod-Hopkins  Interoatiooal 
Airport  submitted  to  the  FAA  oa 
November  17, 1983,  and  November  30, 
1983,  noise  exposure  maps,  descriptions, 
and  other  documentation,  it  was 
requested  that  the  FAA  accept  this 
material  as  a  noise  exposure  map  as 
described  in  Section  103{8){1)  of  the  Act. 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Cleveland- 
Hopkins  International  Airport.  The 
specific  maps  under  consideration  are 
depicted  in  Exhibits  8  and  11  in  the 
technical  report  titled.  "FAR  Part  150 
Noise  Exposure  Map  Project",  prepared 
September  1983.  The  FAA  has  accepted 
these  materials  as  the  noise  exposore 
maps  for  Qeveland-Hopkins 
International  Airport  effective  July  3, 
1984. 

FAA'b  acceptance  of  an  airport 
operator's  noise  exposure  map  is  limited 
to  the  determination  that  the  map  was 
develofwd  ia  accordance  with  thke 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  acceptance  does  not 
constitute  approval  of  the  applicaafs 
darta.  information  or  plans,  or  a 
commitmeiit  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  the  program. 
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Questions  may  arise  concerning  the 
precise  relationship  of  specific 
properties  to  the  noise  exposure 
contours  depicted  on  a  noise  exposure 

map  submitted  under  Section  103  of  the 
Act.  It  should  be  noted  that  the  FAA  is 
not  involved  in  any  way  in  determining 
the  relative  locations  of  specific 
properties  with  regard  to  the  depicted 
noise  contours,  or  in  interpreting  the 
noise  exposure  map  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  acceptance  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agnecies  with  which  consultation  is 
required  under  Section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  Section 
150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  accepted  noise  exposure 
maps,  and  the  FAA's  evaluation  of  the 
maps,  are  available  for  examination  at 
the  following  locations: 

Federal  Aviation  Administration, 
National  Headquarters,  800,  800 
Independence  Avenue.  SW,  Room  615, 
Washington,  D.C.  20591 

Federal  Aviation  Administration,  Great 
Lakes  Regional  Office,  AGL-600,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois  tjOOlB 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  East 
Willow  Run  Airport,  8800  Beck  RoadL 
Belleville,  Michigan  48111 

Cleveland-Hopkins  International 
Airport,  Department  of  Port  Control, 
Terminal  Building,  5300  Riverside 
Drive,  Cleveland,  Ohio  44135. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading  "For  Further  Information 

Contact". 

Issued  in  Des  Plaines,  Illinois,  on 
September  7.  1984. 
Peter  A.  Serini, 

Acting  Manager.  Airports  Division,  Great 
Lakes  Region. 

[PR  Hoc  «4-247ao  Ftlad  »-lS-M.  fe4t  wsj 
BVLUNO  CODE  MIO-IS-M 


Draft  Advtaory  Circuiar  27-X, 
Certification  of  Normal  Category 
Rotorcraft  and  Draft  Change  2, 
Advlaory  Circular  29-2,  CeiUHcaUuw  of 
Transport  Category  Rotorcraft 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  meeting,  availability 
of  draft  advisory  circulars  (AC),  and 
request  for  comments. 

summary:  The  proposed  drafts  of  AC 
27-X,  Certification. of  Normal  Category 
Rotorcraft,  and  Change  2.  AC  29-2, 
Certification  of  Transport  Category 
Rotorcraft,  provide  guidsmce  material 
for  demonstrating  compUance  with  the 
requirements  of  Parts  27  and  29  of  the 
Federal  Aviation  Regulations  (FAR).  The 
FAA  is  sponsoring  a  meeting  and 
requesting  comments  from  the  public 
concerning  the  draft  AC  material. 
DATES:  Comments  must  identify  file  AC 
27-X  or  AC  29-2,  Change  2.  and 
comments  must  be  received  by  January 
31, 1985. 

The  public  meeting  will  be  held 
January  10  and  11, 1985,  beginning  at 
8:30  a.m.  and  adjourning  at  4:30  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Training  Room,  Building  3B,  FAA, 
Southwest  Region.  4400  Blue  Mound 
Road.  Fort  Worth.  Texas.  Comments 
may  be  mailed  to  FAA.  Helicopter 
Policy  and  Procedures  Staff,  ASW-110, 
Aircraft  Certification  Division.  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  Texas  76101. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  Swihart.  Aerospace  Engineer, 
Helicopter  PoUcy  and  Procedures  Staff. 
ASW-110,  Aircraft  Certification 
Division.  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth.  Texas  76101  telephone  (817)  877- 
2585  or  FTS  734-2585. 
SUPPlfMENTARY  INFORMATION:  Draft 

copies  of  proposed  AC  27-X  are  being 
mailed  to  all  knov«i  affected  industry 
and  government  entities,  both  foreign 
and  domestic.  Draft  copies  of  AC  29-2. 
Change  2,  are  not  presently  available, 
but  the  copies  will  be  mailed  to  the 
concerned  entities  by  late  October.  Any 
interested  person  not  receiving  a  copy  of 
draft  AC  27-X  or  Change  2,  AC  29-2, 
should  contact  the  person  named  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

Comments  Invited 

Interested  persons  are  invited  to 
submit  comments  on  these  proposed 
drafts.  Comments  received  may  be 
inspected  at  the  offices  of  the  Helicopter 
Policy  and  Procedures  Staff.  ASW-lia 
2nd  Floor,  Btiilding  3A,  Room  235, 


Federal  Aviation  Administration, 
Southwest  Region.  4400  Blue  Mound 
Road,  Fort  Worth.  Texas,  between  8 
a.m.  and  4:30  p.m.  on  weekdays,  except 
Federal  hohdays.  The  objective  of  the 
public  meeting  is  to  allow  interested 
persons  the  opportunity  to  express  their 
comments.  Discussion  of  draft  AC  27-X 
will  begin  at  8:30  a.m.  on  January  10. 
1985,  and  it  is  anticipated  that 
discussion  of  draft  Change  2,  AC  29-2. 
will  begin  on  the  morning  of  January  11. 
19B5. 

Issued  in  Fort  Worth.  Texat,  on  September 
la  1984. 
F.  E.  Whitfield 

Acting  Director,  South  wan  Region. 

|FR  Doc  S4-24722  Filed  B-IS-M;  B:4S  unj 
BtLUMO  COOC  4«1»-tS-« 


Nickel  Cadmkim  Vented  Rechargeable 
Alrcarft  Batteries  (Non-Sealed, 
MakitainaMe  Type);  AvaHabWty  of 
Technical  Standard  Order  ar>d  Request 
forCommet 

« 
aocncy:  Federeal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

summary:  Proposed  TSO-C107 
prescribes  the  minimun  performance 
standard  that  nickel  cadimium  vented 
rechargeable  aircraft  batteries  (non- 
sealed,  maintainable  type)  must  meet  in 
order  to  be  identified  with  the  marking 
"TSO-C107." 

DATE  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
December  17, 1984. 

ADDRESS:  Send  all  comments  on  the 
proposed  Technical  Standard  Order  to; 
Federal  Aviation  Administration,  Policy 
and  Procedures  Branch.  AWS-110, 
Aircraft  Engineer  Division,  Office  of 
Airworthiness— File  No.  "TSO-C107.". 
800  Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 

Or  deliver  comments  to:  Room  335. 
800  iHdependence  Avenue,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Bobbie  J.  Smith,  Policy  and 
Procedures  Branch.  AWS-110,  Aircraft 
Engineering  Division.  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washingtoa  D.C.  20591. 
Telephone  (202)  426-8395. 

Comments  received  on  the  proposed 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  600 
Independence  Avenue,  SW., 
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Washington,  D.C.  20591.  between  8:30 
ajn.  and  5.-00  p jn. 

•UPMfMDrrAHV  MFOmiATION: . 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuino  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO  may  be 
obtained  by  contacting  the  person  under 
"For  Further  Information  Contact." 
TSO-C107  references  Society  of 
Automotive  Engineers,  Inc.  (SAE) 
Aerospace  Standard  (AS)  8033  dated 
February  15, 1981  for  the  minimum 
performance  standard  and  Radio 
•Technical  Commission  for  Aeronautics 
(RTCA)  Document  No.  DO-160A  dated 
January  1980  for  the  environmental 
conditions  and  test  procedures.  SAE  AS 
8033  may  be  purchased  from  the  Society 
of  Automotive  Engineers,  Inc., 
Department  331,  400  Commonwealth 
Drive.  Warrendale,  Pennsylvania  15096. 
RTCA  Document  No.  DO-160A  may  be 
purchased  from  the  Radio  Technical 
Commission  for  Aeronautics  Secretariat. 
One  McPherson  Square,  1425  K  Street, 
NW.,  Suite  500,  Washington,  D.C,  20005. 

Issued  in  Washington,  D.C.  on  September 
10. 1984. 

Thomas  E.  McSweeny, 

Manager.  Aircraft  Engineering  Division. 

|FR  Doc  »4-24723  Filed  9-18-84;  8:45  am] 

amwa  cooc  «aio-ii-H 


Watw  Survival  Staff  Study;  Availability 
and  Request  for  Comments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments  on  FAA  Water 
Survival  Staff  Study. 


summary:  The  FAA  staff  study 
examines  the  history  of  air  carrier  water 
accidents  and  considers  the  magnitude 
of  the  problem  as  well  as  potential 
ameliorative  measures.  The  study 
focuses  on  survivable  accidents,  since 
revised  water  survival  equipment 
requirements  or  rescue  procedures 
would  have  little  effect  in  nonsurvivable 
accidents.  The  study  reviews  safety 
options  such  as  improved  ground-side 
rescue  capability  and  on-board 


equipment  which  is  accessible  fix)m 
outside  the  accident  aircraft 
DATE  Comments  should  identify  the 
"Water  Survival  Staff  Study"  and  be 
received  on  or  before  November  19, 
1984. 

ADDRESS:  Send  all  comments  on  the 
staff  study  to:  Federal  Aviation 
Administration,  Office  of  Airworthiness, 
Technical  Analysis  Branch,  AWS-120, 
800  Independence  Avenue  SW.. 
Washington,  D.C.  20591. 

Or  deliver  comments  to:  Room  335, 
800  Independence  Avenue  SW., 
Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Wilham  Shepherd,  Federal  Aviation 
Administration,  Office  of  Aviation 
Medicine,  AAM-550,  800  Independence 
Avenue  SW.,  Washington,  D.C.  20591. 
Telephone:  (202)  426-3433. 

Comments  received  on  the  staff  study 
may  be  inspected  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591,  between  8:30 
a.m.  and  4:30  p.m.  daily  (except 
hohdays). 

SUPPI^MEMTARY  INFORMATION: 
Bacl(ground 

On  December  17, 1980,  the  Airline 
Pilots  Association  (ALPA)  transmitted 
to  the  FAA  a  petition  for  rulemaking 
dealing  with  the  general  question  of 
post-crash  water  survival.  The  ALPA  • 
petition  proposed  regulatory  revisions 
dealing  with  the  Federal  Aviation 
Regulations,  Parts  1,  25, 121, 135,  and 
139.  The  staff  study  presents  a  summary 
of  the  ALPA  petition.  The  ALPA  petition 
was  denied  on  November  30, 1982.  citing 
the  ongoing  research  program,  which  is 
the  subject  of  the  staff  study  report,  and 
the  need  for  further  information  before 
any  regulatory  action  could  be  taken. 
The  staff  study  was  divided  into  three 
phases;  (1)  water  landing  scenario 
definition,  (2)  airport  criteria  analysis, 
and  (3)  equipment  and  procedures 
analysis.  In  addition,  cost-benefit 
analyses  were  performed. 

The  study  found  that  survivable  water 
accidents  are  relatively  rare,  and  are 
characterized  by  inadvertent,  unplarmed 
water  contact,  rather  than  planned 
ditchings.  These  accidents  usually 
occurred  close  to  an  airport  on  approach 
or  departure.  Impact  forces  are  usually 
high  in  this  type  of  accident,  since  the 
aircraft  is  typically  not  configured  for  a 
water  landing  as  would  be  the  case  in  a 
planned  ditching.  Consequently,  the 
aircraft  fuselage  would  be  expected  to 
break  up  and  sink  rapidly  leaving 
mobile  survivors  little  time  or  ability  to 
obtain  on-board  survival  equipment. 
The  study  report  recommends,  among 


other  things,  that  airport  operators 
prepare  for  rapid  water  rescue  in  cases 
where  signficant  bodies  of  water  lie 
adjacent  to,  or  near  their  airports. 

Comments  Invited 

To  help  mold  FAA  policy  on 
overwater  survival,  the  agency  is 
interested  in  receiving  comments  on  the 
staff  study  report  and  its  findings. 
Interested  persons  are  invited  to  submit 
such  written  data,  views  or  arguments 
as  they  may  desire.  Comments  should 
identify  the  "Water  Survival  Staff 
Study"  and  be  submitted  to  the  address 
above. 

How  To  Obtain  Copies 

A  copy  of  the  Water  Survival  Staff 
Study  may  be  obtained  by  contacting 
the  person  jmder  FOR  FURTHER 
INFORMATION  CONTRACT. 

Issued  in  Washington.  D.C,  September  12, 
1984. 

|.  A.  Pootecorvo, 

Acting  Director,  Office  of  Airworthiness. 

|FR  Doc.  84-24721  nied  9-18-84:  8:48  am] 
MLUNO  CODE  4S10-13-M 


Federal  Highway  Administration 

Environmental  impact  Statement; 
Martin,  St  Lucie,  and  Indian  River 
Counties,  FL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Rescind  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  a  proposed  highway 
project  in  Martin,  St.  Lucie,  and  Indian 
River  Counties,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT 

R.V.  Robertson,  District  Engineer, 
Federal  Highway  Administration,  227  N. 
Bronough  Street,  Room  2015, 
Tallahassee,  Florida  32301,  Telephone 
(904)  681-7244. 

SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
highway  project  in  Martin,  St.  Lucie,  and 
Indian  River  Counties  was  issued  on 
June  21. 1982  and  published  in  the  July  1, 
1982  Federal  Register.  The  proposed 
improvement  would  have  provided  for 
the  reconstruction  of  U.S.  Route  1  (State 
Road  5)  from  Cove  Road  in  Martin 
County  through  St.  Lucie  County  to  17th 
Street  in  Vero  Beach  in  Indian  River 
County,  a  distance  of  37.5  miles. 

This  study  was  supposed  to  identify 
the  transportation  needs  for  this  37  mile 
corridor.  Another  purpose  of  the  study 
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was  to  develop  and  evaluate  the  various 
alternatives  for  satisfying  these  needs. 
The  FHWA  and  Florida  Department  of 
Transportation  recently  concluded  that 
this  environmental  study  was  not  the 
appropritfte  process  to  use  to  identify 
the  transportation  needs  for  this 
corridor.  A  transportation  study  will  be 
conducted  for  this  corridor  to  determine 
the  transportation  needs  in  lieu  of  the 
previous  environmental  study.  For  this 
reason,  the  Notice  of  Intent  is  hereby 
rescinded. 

Issued  on:  September  6, 1984. 
P.E.  Catpenter, 

Division  Administrator.  Tallahassee,  Florida. 

|FR  Doc  84-24777  Filwj  »-18-84.  8:45  unj 
BILUNQ  CODE  4aifr-2a-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Oepartment  Circular  Public  Debt  SerlM— 
No.27-44] 

September  13. 1984. 

1.  lavitatioD  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  September  30, 1988. 
Series  Y-1986  {CUSIP  No.  912827  RF 1). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  Oie  price 
equivalent  to  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  to  Government  accounts  and 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  new  securities  may  also  be  issued 
at  the  average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

1.2.  If  the  interest  rate  determined  in 
accordance  with  this  circular  is  identical 
to  the  rate  on  an  outstanding  issue  of 
United  States  securities,  and  the  terms 
and  conditions  of  such  outstanding  issue 
are  otherwise  identical  to  the  terms  and 
conditions  of  the  securities  offered  by 
this  circular,  this  shall  be  considered  an 
invitation  for  an  additional  amount  of 
the  outstanding  securities  and  this 
circular  will  be  amended  accordingly. 
Payment  for  the  securities  in  that  event 
will  be  calculated  on  the  basis  of  the 
auction  price  determined  in  accordance 
with  this  circular  plus  accrued  interest 


from  the  last  preceding  interest  payment 
date  on  the  outstanding  securities. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated 
October  1. 1984,  and  will  bear  interest 
from  that  date,  payable  on  a  semiarmual 
basis  on  March  31, 1985.  and  each 
subsequent  6  months  on  September  30 
and  March  31  until  the  principal 
becomes  payable.  They  will  mature 
September  30, 1986.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2.  The  securities  are  subject  to  all 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1954.  The  securities 
are  exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority,  except  as 
provided  in  31  U.S.C.  3124. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Securities  registered  as  to 
principal  and  interest  will  be  issued  in 
denominations  of  $5,000,  $10,000, 
$100,000,  and  $1,000,000.  Book-entry 
securities  will  be  available  to  eligible 
bidders  in  multiples  of  those  amounts. 
Interchanges  of  securities  of  different 
denominations  and  of  registered  and 
book-entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted. 
Bearer  securities  will  not  be  available, 
and  the  interchange  of  registered  or 
book-entry  securities  for  bearer 
securities  will  not  be  pennitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239,  prior  to  1:00 
p.m.,  Eastern  Daylight  Saving  time, 
Wednesday,  September  19,  1984. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
September  18,  1984,  and  received  no 
later  than  Monday,  October  1,  1984. 

3.2.  The  face  amount  of  securities  bid 
for  must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 


Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
lender  form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are 
permitted  to  submit  tenders  only  for 
their  own  account. 

3.5.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  {in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.6.  Immediately  after  the  closing 
hour,  tenders  will  be  opened  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
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will  be  established,  on  the  basis  of  a  V^ 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  arid  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.750.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successfiJ 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Pince  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  be  notified 
only  if  the  tender  is  not  accepted  in  full, 
or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  pubhc  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Setdement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 


allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.5.  must  be  made  or  completed 
on  or  before  Monday,  October  1, 1984. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury: 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  setdement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  September  27, 1984. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  allotted  securities  for  their 
own  accounts  and  for  account  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  October  1, 1984.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  allotted 
securities  is  over  par,  settlement  for  the 
premium  must  be  completed  timely,  as 
specified  in  the  preceding  sentence. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par,  the  discount  will  be  remitted 
to  the  bidder.  Payment  will  not  be 
considered  complete  where  registered 
securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 


Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registed  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment       , 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  securities,  signed  by 
the  owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
and  to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  die  offering.  Public 
announcement  of  such  changes  will  be 
prompdy  provided. 

Carole  Jones  Dineen. 
Fiscal  Assistant  Secretary. 

(JT(  Doc.  M-UTDB  Filed  »-18-»l  MS  «m| 
BOUNO  COOC  aiO-40-M 
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COMMODITY  FUTURES  TRADING 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Vol   49. 

Monday,  August  27.  1984.  p.  33971. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  Monday,  September  24. 

1984,  at  11:00  a.m. 

CHANGES  IN  THE  MEETING:  The  meeting 

on  rule  enforcement  reviews  has  been 

rescheduled  for  Friday,  September  28, 

1984  at  11:30  a.m. 

lean  A.  Webb, 

Deputy  Secretary  of  the  Commission 

IKRDo<    ft4-2493«  Filed  i>-l'-«4,  3:50  pml 
BILUNG  CODE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  49  FR  33971. 

August  27.  1984. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  meeting:  10:00  am.,  Monday. 

September  24,  1984, 

CHANGES  IN  THE  MEETING:  The  meeting 

on  the  briefing  on  the  National  Futures 

Association  has  been  rescheduled  for 

Friday.  September  28.  1984. 

lean  A.  Webb. 

Deputy  Secretary  of  the  Commission. 

im  Doc  »4-24ai9  Filed  9-17-84.  2  5fi  pm| 
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FEDERAL  MARITIME  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  September 
14,  1984,  49  F.R,  36190. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  September  19,  1964, 
9:00  a.m. 

CHANGE  IN  THE  MEETINQ:  The 

Commission  meeting  to  be  held  on 

September  19,  1984  at  9:00  a.m.  has  been 

changed  to  September  20.  1984  at  9:00 

a.m. 

Francis  C.  Humey,  "  ^     - 

Secretary.  ■    '  .    " 

im  Itec  »4-24«l  Filed  9-17-M  S:SS  pml 
MLUNG  COOe:  (730-0 1-M 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

IF.C.S.C.  Meeting  Notice  No.  11-94] 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  {5  U.S.C.  5,=)2b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows; 

Dale  and  Time  -  •      - 

Tuesday.  Sept  2b.  1984  at  10:30  a.m 

Sub/ect  Mailer 

Consideration  of  Final  Decisions  issued 
under  the  Second  Czecho.siovakian  ClainriB 
Projjram.  Proposed  Decisions  issued  under 
the  Vietnam  Claims  F^rogram  (Public  Law  96- 
606),  and  decisions  mvolvinf!  claims  for 
prisoner  of  war  compensation 

Subject  matter  listed  above,  not 
disposed  of  at  the  schduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111- 
20th  Street.  NW..  Washinpton.  DC. 
Requests  for  information  or  HLivance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  Officer.  Foreign  Claims 
Settlement  Commission,  llll-20th 
Street,  .N'W.,  Room  409.  Washington, 
DC.  20579.  Telephone:  (202)  853-6155. 

Dated  at  Washington  D  C,  on  September 
10,  1964 
ludith  H.  Lock. 

Administrative  Officer. 

IFF  Doc  84-249S2  Filed  B-n-M  3  S3  pm) 
WUJNG  CODE:  441»41-M 


INTERNA  TtONAL  TRADE  i 

IUSrrCSE-«4-44j 

TIME  AND  DATE:  9.30  a.m..  Tuesday. 
September  25,  1984. 

PLACE:  Room  331,  701  E  Street.  NVJ., 
Washington,  DC.  20436. 

STATU*  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED* 

1  Agenda. 
2.  Minutes. 
3  Ratifications. 

4.  Petitions  and  complaints: 

a.  Dialyzers  using  patented  telescoping  for 
fluid  lines  (Docket  No,  1094), 

5.  Investigation  731-TA-149  [Final]  (Banum 

Chlonde  from  the  People's  Republic  of 
China)  —  bnefing  and  vole. 
6  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  .Mason 
Secretary.  (202)  523-0161. 

|FB  Doc.  M-24S27  Filed  9-14-64  4  r  pml 
aiUJNQ  CODE  7020-02-M 


6 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

PREVIOUSLY  ISSUED:  September  4. 1984 
(Published  49  FR  35069,  September  5. 
1984) 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

It  will  commence  at  9:30  a.m.  and 
continue  until  all  official  business  is 
completed;  Friday,  September  14,  1984. 

CHANGE  IN  NOTICE:  Addition  under 

STATUS  OF  MEETING: 

By  authority  of  Title  29  Section  523  of  the 
District  of  Columbia  Code  (the  District  of 
Columbia  Nonprofit  Corporation  Act),  some 
members  of  the  Board  of  Directors  of  the 
Legal  Services  Corporation  participated  in 
the  meeting  by  means  of  conference 
telephone  communication. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Thomas  ].  Opsut. 
Executive  Office.  (202)  272-4040. 

DATE  ISSUED:  September  14. 1984. 
Donald  P.  Bogard, 

President. 

!FR  Doc  »4-24SaO  Filed  ft- 17-M  IIMW  anil 
BnjJNQ  CODE  M»-*S-M 
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September  19,  1984 


Part  II 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  32 

Refuge  Specific  Hunting  Regulations; 
Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
FMi  and  Wildlife  Swvice 
50CFRPart32 

Refuge  Specific  Hunting  Regulations 

AOCNCY:  Fish  and  Wildlife  Service. 
ACTKMi:  Final  rule. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  is  revising  50  CFR  Part  32  to 
delete  the  provision  that  requires  the 
issuance  of  special  hunting  regulations 
on  an  annual  basis.  Also,  the  term 
"special  regulations"  is  replaced  by  a 
more  appropriate  term  "refuge  specific 
regulations."  General  provisions 
concerning  baiting  and  the  use  of  tree 
stands  for  hunting  on  national  wildlife 
refuges  are  added  to  9  32.2.  In  addition, 
refuge  specific  hunting  regulations 
governing  hunting  on  refuges  replace  the 
interim  hunting  regulations  that  were 
issued  m  1982.  This  rule  deletes  S  32.5 
which  is  duplicative  of  S  32.12  and  was 
erroneously  inserted  into  Part  32. 
EFFECTIVE  DATE:  October  19, 1984. 
FOa  FURTHER  INFORMATION  CONTACT 
James  F.  Gillett.  Chief,  Division  of 
Refuge  Management,  U.S.  Fish  and 
Wildlife  Service,  Washington.  D.C. 
20240  (telephone  202-343-4311). 
SUPPLEMENTARY  INFORMATION:  50  CFR 
Part  32  contains  the  provisions  that 
govern  hooting  on  national  wildlife 
refuges.  Hunting  is  regulated  on  refuges 
for  three  basic  reasons:  (1)  To  properly 
manage  the  wildlife  resource.  (2)  to 
protect  other  refuge  values,  and  (3)  to 
ensure  refuge  user  safety.  On  many 
refuges,  the  Service  policy  of  adopting 
the  State  hunting  regulations  is  often  an 
adequate  way  of  meeting  these 
objectives,  but  on  other  refuges  it  is 
necessary  for  the  Service  to  issue 
hunting  regulations  in  addition  to  State 
regulations  to  ensure  that  the  Service 
meets  its  management  responsibilities. 

Section  32.3  contains  the  provision 
that  requires  the  publication  of  hunting 
regulations  for  a  given  refuge  on  an 
annual  basis.  These  regulations  are 
generally  limited  to  one  season  and 
historically  have  not  been  permanently 
codified  in  Title  50  of  the  Code  of 
Federal  Regulations.  The  Service 
implemented  this  provision  in  1960  when 
the  Department  of  the  Interior  revised 
and  reorganized  Title  50  of  the  Code  of 
Federal  Regulations.  Since  then,  the 
Service  has  added  more  than  100  refuges 
to  the  lists  of  areas  open  to  hunting  in 
Part  32.  Also,  the  authority  to  issue  these 
regulations  has  been  centralized  in  the 
Office  of  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks  which 


ensures  the  standardization  of  these 
refuge  hunting  regulations  throughout 
the  National  Wildlife  Refuge  System. 
For  these  reasons,  the  provision  in  j|  3Z3 
that  requires  annual  publication  of 
refuge  hunting  regulations  has  become  a 
costly  administrative  burden  and  has 
adversely  affected  their  timely  issuance. 
Therefore,  the  Service  is  deleting  this 
provision  and  issuing  the  refuge  specific 
hunting  regulations  listed  in  this  ntle. 
With  the  codification  of  these 
regulations,  they  will  remain  in  place 
and  control  hunting  activities  on  a  given 
refuge,  unless  and  until  they  are 
amended  by  subsequent  regulations 
published  in  the  Federal  Registar. 

The  hunting  regulations  that  have 
been  developed  for  individual  refuges 
are  referred  to  as  "special  regulation"  in 
Part  32.  These  'special  regulations"  are 
siniilar  in  effect  to  any  other  regulation 
used  to  govern  an  activity  or  use  on 
national  wildlife  refuges,  and  they  have 
no  "special"  value  as  the  term  implies. 
Therefore,  the  Service  proposes  a 
technical  amendment  to  change  the  term 
"special  regulation"  in  Part  32  to  "refuge 
specific  regulations"  to  clarify  the  fact 
that  these  hunting  regulations  govern 
individual  hunt  programs  on  particular 
refuges. 

This  rulemaking  contains  refuge 
specific  hunting  regulations  only  for 
refuges  that  have  been  opened  in 
previous  rulemakings  and  does  not  add 
any  refuges  to  the  list  of  those  open  to 
hunting.  This  rulemaking  represents  an 
administrative  technical  amendment 
that  is  designed  to  place  the  regulations 
governing  hunting  refuges  in  the  Code  of 
Federal  Regulations.  In  the  absence  of 
such  refuge  specific  hunting  regulations, 
hunting  on  national  wildlife  refuges  is 
permitted  subject  to  State  and  Federal 
laws  and  regulations  including  the 
general  provision  of  50  CFR  Part  32. 

Section  32.2  contains  the  general 
provisions  that  govern  hunting  on 
national  wildlife  refuge  areas.  This 
rulemaking  adds  two  new  provisions 
that  govern  baiting  for  purposes  of 
upland  and  big  game  hunting  and  the 
use  of  tree  stands.  While  baiting  for 
purposes  of  migratory  game  bird  hunting 
is  prohibited  (50  CFR  20.21),  the  baiting 
of  resident  game  for  hunting  purposes  is 
practiced  in  some  States.  Even  though 
baiting  may  be  an  acceptable  practice 
on  a  Statewide  basis,  the  effects  of 
baiting  on  a  relatively  small  area  such 
as  a  refuge  can  detract  from  a  refuge's 
wildlife  management  program.  For 
example,  baiting  can  attract  wildlife 
from  adjacent  nonrefuge  lands,  thereby 
altering  normal  concentrations  of  both 
refuge  and  nonrefuge  wildlife 
populations  and  restricting  legitimate 
harvest  of  wildlife  outside  of  the  refuge. 


By  providing  an  artificial  food  supply, 
baiting  can  also  alter  behavioral 
patterns  of  target  wildlife  species  or 
attract  nontarget  species  in  undesirable 
numbers  both  of  which  could  conflict 
with  refuge  management  objectives. 
Therefore,  the  Service  is  adding  a 
general  provision  to  §  32.2  for  big  game 
and  upland  game  hunting  that  prohibits 
the  unauthorized  distribution  of  bait  and 
the  hunting  over  bait  on  all  wildlife 
refuge  areas. 

Hunting  programs  on  refuges  are 
managed  so  that  minimal  disturbances 
to  refuge  habitat  occur.  Hunting  from 
trees  is  a  common  practice,  and  injury  to 
trees  can  be  avoided  if  the  equipment 
used  to  support  a  hunter  does  not 
penetrate  through  the  bark  of  the  tree. 
Therefore,  the  Service  is  adding  to  S  32.2 
a  general  provision  that  prohibits  the 
use  of  nails,  wire,  screws  or  bolts  to 
attach  stands  to  trees  and  prohibits  the 
hunting  from  a  tree  into  which  a  metal 
object  has  been  driven  to  support  a 
hunter. 

The  Service  last  published  hunting 
regulations  on  September  13. 1982  (47  FR 
40298).  Those  hunting  regulations  have 
been  standardized  and  simplified  and 
are  presented  in  this  rule.  The  Service  is 
deleting  the  annual  publication 
provision  which  will  permit  the 
codification  of  these  standardized 
regulations  in  sections  32,12,  32.22  and 
32.32.  Therefore,  this  rulemaking 
supersedes  the  interim  refuge  hunting 
regulations  issued  on  September  13, 1982 
(47  FR  40298). 

Only  minor  technical  and 
administrative  changes  have  been  made 
to  the  proposed  refuge  specific  hunting 
regulations  in  this  final  rule.  Most 
changes  were  made  to  clarify  the 
regulations,  except  that  in  the  proposed 
rule,  a  restriction  on  teal  hunting  was 
erroneously  included  in  the  refuge 
specific  regulations  for  Delta  National 
Wildlife  Refuge.  This  restriction  has 
been  dropped  from  the  final  rule. 
Additionally,  steel  shot  requirements 
have  been  added  to  cetain  refuge 
specific  regulations.  An  explanation  as 
to  why  these  requirements  have  been 
added  and  which  refuge  regulations  are 
involved  can  be  found  in  the  Service 
response  to  substantive  issue  number  15 
in  the  "Responses  to  Commemts 
Received"  section. 

This  rulemaking  also  deletes  S  32.5 
which  was  added  to  Part  32  when 
migratory  game  bird  hunting  regulations 
for  Ravalli  NWR  were  incorrectly 
designated  as  i  32.5  in  a  rule  published 
on  July  10, 1973  (38  FR  18379). 
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Section-by-Sactioo  Analysis 

Section  32.2     General  provisions. 

Paragraph  (e)  requires  hunters  to 
comply  with  the  terms  and  conditions 
authorizing  access  or  use  of  the  national 
wildlife  refuge  area.  This  paragraph  is 
revised  to  expressly  require  compliance 
with  the  terms  and  conditions  of  permits 
issued  by  the  Ser\  ice  to  authorize  an 
individual's  participation  in  a  refuge 
hunt  program. 

The  term  "special  regulations"  is 
replaced  by  "refuge  specific  regulations" 
in  paragraph  (f)  for  the  purposes  of 
clarify.  Also,  the  last  sentenqe  in 
paragraph  (f)  which  states  that  special 
regulations  are  not  codified  is  replaced 
by  one  that  states  that  refuge  specific 
hunting  regulations  are  codified  in 
5§  32.12.  32.22  and  32.32. 

A  new  paragraph  (h)  is  added  to 
prohibit  the  unauthorized  baiting  and 
hunting  over  bait  on  wildlife  refuge 
areas,  and  a  new  paragraph  (i)  is  added 
to  prohibit  the  use  of  nails,  wire,  screws 
or  bolts  to  attach  stands  to  trees  and  to 
prohibit  the  hunting  from  a  tree  into 
which  a  metal  object  has  been  driven  to 
support  the  hunter. 

Section  32.3    Procedure  for  publication 
of  special  regulations. 

The  terms  "special  regulations"  and 
"special  hunting  regulations"  are 
replaced  wherever  they  are  used  in  this 
section  by  the  term  "refuge  specific 
hunting  regulations." 

Paragraph  (a)  of  this  section  is  revised 
to  permit  the  issuance  of  refuge  specific 
hunting  regulations  for  a  refuge  at  the 
time  of  publication  of  the  opening  of  that 
refuge  to  migratory  game  bird,  upland 
game  and/or  big  game  hunting. 

Paragraphs  (b)  and  (e)  are  deleted 
because  these  provisions  contain 
requirements  relating  to  the  annual 
publication  of  refuge  specific  hunting 
regulations.  Also,  the  statement  that 
special  regulations  are  not  codified  is 
deleted  from  paragraph  (g). 

Paragraph  (h)  is  revised  to  clarify  the 
provision  that  enables  the  Service  to 
properly  manage  refuges  under 
unforeseen  circumstances.  When 
unanticipated  changes  occur  in  wildlife 
populations,  habitat  conditions  or  other 
factors  affecting  a  refuge's  wildlife 
resources,  changes  in  the  existing  refuge 
specific  regulritions  or  new  conditions 
can  be  imposed  during  the  hunting 
season.  These  changes  will  be  made 
only  under  the  conditions  noted  above 
and  will  be  in  force  for  the  one  hunting 
season  to  which  they  are  applird. 


Section  32J    Special  regutatiooK 

migratory  game  birds. 

This  section  is  deleted.  It  was  added 
to  Part  32  in  1973  by  the  publication  of 
special  regulations  for  migratory  game 
bird  hunting  at  Ravalli  National  Wildlife 
Refuge  (NWR),  Montana  (38  FR  18379). 
This  document  incorrectly  designated 
8  32.5  as  the  section  for  special 
regulations  for  migratory  game  bird 
hunting.  The  current  section  reference 
for  such  regulations  is  32.12. 

Ra^MMiaas  to  Commantt  Racaivad 


A  careful  review  of  all  the  public 
comments  identified  a  number  of 
substantive  issues  concerning  the 
proposed  rulemaking.  TTie  following  is  a 
listing  of  each  substantive  issue  that 
was  raised  by  the  public. 

1.  The  length  of  the  comment  period 
for  the  proposed  rule  was  not  long 
enough,  and  background  information  for 
each  refuge  himt  was  not  located  in  one 
particular  office  for  public  review. 

Service  Response:  The  Service 
believes  that  30  days  was  a  sufficient 
period  of  time  to  respond  to  the 
proposed  rule.  The  proposed  regulations 
were  similar  to  those  that  were  issued 
as  interim  regulations  on  September  13, 
1982.  Although  the  public  was  asked  to 
comment  on  these  interim  regulations, 
no  comments  were  received. 
Additionally,  the  regulations  in  the 
proposed  rule  are  concise  and  consistent 
for  all  the  refuges  listed,  and  the 
conditions  of  the  hunt  are  listed  in  an 
orderly  and  easily  followed  format. 
Finally,  the  public  is  familiar  with  these 
regulations  and  has  hunted  under  the 
same  or  similar  regulations  in  the  past. 

The  hunting  programs  governed  by  the 
proposed  regulabons  were  subject  to 
public  review  when  they  were  first 
proposed.  Background  information  for 
any  of  the  refuge  hunting  programs  has 
been  and  is  available  from  the 
appropriate  Fish  and  Wildlife  Service 
regional  office.  To  consolidate  ail  of  the 
background  information  in  one 
particular  office  would  not  be 
practicable. 

2.  The  proposed  regulations  will 
illegally  transfer  the  authority  for 
managing  Federal  lands  to  the  States. 

Service  Response:  The  proposed 
regulations  do  not  transfer  Service 
authority  to  the  States  to  manage  the 
National  Wildlife  Refuge  System  The 
Service  incorporates  State  regulations 
because  the  bag  Hmits,  seasons  and 
other  State  regulations  vary  from  year  to 
year.  The  Service  has  been 
incorporating  State  regulations  into 
national  wildlife  refuge  hunting 
regulations  since  1960.  By  doing  so,  the 
Service  does  not  in  any  way  abrogate  its 


authority  for  managing  refuge  lands. 
Uodar  the  proposed  hunting  regulations 
the  Sarvioa  maintains  its  authority  to 
enforce  all  State  and  Federal  game 
regulations  on  national  wiidiifo  refuges. 

3.  Dropping  the  annual  publication 
requirement  for  refuge  specific 
regulations  and  codifying  them  will 
remove  the  Service's  flexibility  In 
dealing  with  changing  wildlife 
population  and  habitat  conditions. 

Service  Reaponse:  The  Service  will 
maintain  Its  regulatory  flexibility  in 
responding  to  changes  in  wildlife 
populations  and  habitat  conditions  with 
codified  refuge  specific  hunting 
regulations.  Under  the  proposed  rule,  the 
refuge  specific  regulations  will  remain  in 
effect  until  they  are  amended  by 
rulemaking.  Amendments  will  be  made 
whenever  needed  to  reflect  ciianging 
conditions.  Amending  codified 
regulations  will  involve  the  same 
procedures  used  to  issue  regulations  on 
an  annual  basis.  Reissuing  regulations 
only  for  those  refuges  that  need  them 
will  make  the  Service  more  responsive 
to  situations  involving  changing  habitate 
and  wildlife  populations  than  if  the 
Service  maintained  the  burden  of  issuing 
regulations  for  all  the  refuges  on  an 
annual  basis. 

4.  The  current  Fish  and  Wildlife 
Service  attitude  is  that  hunting  on 
refuges  is  permissible  unless  it  is 
demonstrably  incompatible. 

Service  Response:  In  many  cases, 
refuges  are  established  for  purposes  that 
are  very  broad,  such  as  Great  Dismal 
Swamp  which  was  established  "for  the 
conservation  and  management  of 
wildlife  and  natural  resources,  the 
development  of  outdoor  recreation 
opportunities,  and  interpretive 
education"  (Pub.  L.  93-402).  In  these 
situations,  hunting  not  only  serves  as  a 
recreational  opportunity  for  the  public, 
but  it  is  used  for  the  conservation  and 
management  of  wildlife  resources  which 
is  a  purpose  for  which  the  refuge  was 
established.  The  Service  recognizes 
hunting  as  an  acceptable,  traditional 
and  legitimate  form  of  wildlife-oriented 
recreation  and  permits  hunting  on 
refuges  where  it  is  compatible  with  the 
purposes  for  which  the  refuges  were 
established. 

5.  The  requirements  of  50  CFR  31.1 
and  31.2  have  not  been  met. 

Service  Response:  50  CFR  Part  31  is 
limited  to  recognizing  general  authority 
to  dispose  of  surplus  wildlife  and  lists 
hunting  as  one  method  of  control  and 
disposition.  The  Service's  procedure  for 
permitting  public  hunting  on  refuges  is 
set  forth  in  SO  CFR  Part  32.  The  rule 
involves  the  policy  and  regulations  set 
forth  in  Part  32  which  essentially  require 
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that  hunting  be  consistent  with  the 
principles  of  sound  wildlife  management 
and  otherwise  be  in  the  public  interest. 
Generally,  the  Service  permits  the  taking 
of  game  species  under  the  bag  limits  set 
by  the  States. 

6.  Data  was  not  provided  to 
demonstrate  that  proposed  regulations 
will  involve  only  minor  changes  in 
pubhc  use. 

Service  Response:  Hunter  visits  to 
national  wildlife  refuges  during  the 
1980-81, 1981-82  and  1982-83  hunting 
seasons  were  1.113.000, 1,007.000  and 
1.120,000  visits,  respectively.  Since  the 
proposed  regulations  are  similar  to  those 
used  during  the  1982-83  season  the 
Service  concludes  that  the  rule  will 
involve  only  minor  changes  in  public 
use. 

7.  Sport  hunting  on  refuges  is  illegal. 
Service  Response:  The  Refuge 

Recreation  Act  states  that  the  Secretary 
of  the  Interior  is  authorized  to 
administer  refuges  for  pubUc  recreation. 
The  Refuge  System  Administration  Act 
states  that  the  Secretary  is  authorized  to 
permit  the  use  of  any  area  within  the 
Refuge  System  for  any  purpose, 
including  hunting.  Thus.  Congress 
clearly  intended  that  recreation  be  an 
important  part  of  a  refuge  management 
program  to  the  extent  that  it  can  be 
made  compatible  with  and  reconciled  as 
incidental  to  the  primary  purposes  of  a 
refuge.  This  was  affirmed  in  the  decision 
of  the  U.S.  District  Court  for  the  District 
of  Columbia  on  February  8, 1973,  in  the 
matter  of  The  Humane  Society  of  the 
United  States  v.  Morton  (Civil  Action 
No.  3627)  where  the  court  found  that 
public  hunting  on  Great  Swamp,  Eastern 
Neck  and  Chincoteague  National 
Wildlife  Refuges  was  a  valid  and  legal 
form  of  pubhc  recreation  on  these 
refuges. 

8.  The  proposed  hunting  regulations 
show  little  evidence  of  effort  to  provide 
protection  for  endangered  and 
threatened  species  from  potential 
adverse  impacts  of  the  hunting 
programs. 

Service  Response:  When  a  plan  is 
developed  for  hunting  on  a  refuge,  the 
plan  considers  the  potential  impact  upon 
any  endangered  or  threatened  species 
that  might  use  the  refuge,  and  the 
Service  complies  with  the  Endangered 
Species  Act  by  doing  section  7  analyses. 
Restrictions  are  placed  on  hunting 
programs  through  the  use  of  refuge 
specific  regulations  whenever  necessary 
to  ensure  that  the  hunting  program  will 
not  affect  endangered  or  threatened 
species.  Though  it  is  difficult  to  discern 
which  of  the  proposed  hunting 
regulations  are  directed  toward  avoiding 
a  potential  effect  on  endangered  species, 
the  protection  of  endangered  and 


threatened  species  is  encompassed  in 
these  regulations. 

9.  The  proposed  regulations  show 
vague  and  inconsistent  wording 
throughout. 

Service  Response:  The  intent  of  the 
regulations  is  to  provide  the  legal  basis 
for  enforcing  the  refuge  specific  hunting 
regulations.  Since  refuge  resources  vary 
throughout  the  National  Wildlife  Refuge 
System,  the  restrictions  necessary  to 
protect  the  resources  can  not  always  be 
stated  in  the  same  language.  The 
regulations  must  be  taken  in  the  context 
of  what  type  of  hunting  is  being 
permitted  on  a  given  refuge  and  how 
they  relate  to  State  and  other  Federal 
regulations.  The  Service  provides  a 
refuge  hunting  leaflet  for  each  refuge 
which  specifies  the  details  of  the  hunts 
in  an  informative  manner  for  the  general 
public. 

10.  The  proposed  regulations  for  deer 
hunting  at  Loxahatchee  National 
Wildhlfe  Refuge  are  inadequate. 

Service  Response:  Under  the 
regulation  issued  for  last  year's  hunt,  the 
U.S.  District  Court  for  the  Southern 
District  of  Florida,  in  the  matter  of  The 
Humane  Society  of  the  United  States  v. 
Watt  (Case  No.  83-8581-CIV-ILK), 
found  that  deer  hunting  was  compatible 
with  the  purposes  for  which  the  refuge 
was  established.  If  deer  hunting 
continues  at  this  refuge,  the  Service 
believes  that  these  regulations.  State 
regulations  and  other  Federal 
regulations  will  ensure  that  such  a  hunt 
is  compatible  with  refuge  purposes  and 
will  provide  the  necessary  protection  for 
endangered  species,  other  wildlife 
populations  and  refuge  habitat. 

11.  The  proposed  regulations  for 
waterfowl  hunting  at  Brigantine 
National  Wildlife  Refuge  are  not 
adequate  for  the  protection  of  the 
peregrine  falcon  and  the  black  duck. 

Service  Response:  Under  the  present 
waterfowl  hunting  program,  the  Service 
believes  that  State  and  other  Federal 
regulations  provide  adequate  protection 
for  the  black  duck  and  peregrine  falcon. 
The  Service's  Migratory  Bird 
Management  Office  has  determined  that 
a  portion  of  the  black  duck  population 
can  be  harvested  through  hunting,  and 
60%  of  the  refuge  will  be  closed  to  all 
migratory  waterfowl  hunting  which  will 
provide  an  adequate  resting  area  for 
migratory  waterfowl  that  use  the  refuge 
during  the  hunting  season. 

The  necessary  precautions  are  being 
taken  to  preclude  any  impact  the 
waterfowl  hunting  program  might  have 
on  the  peregrine  falcon.  These 
precautions  include  the  restriction  of  no 
hunting  within  1  Vi  miles  of  the  peregrine 
falcon  nesting  structure  and  include 
varying  methods  of  informing  hunters  of 


the  presence  of  the  peregrine  falcon  on 
the  refuge. 

12.  The  prohibition  against  baiting  on 
national  wildlife  refuges  would  conflict 
with  State  law  in  States  where  baiting 
for  certain  game  species  is  permitted, 
and  if  prohibited  on  refuges  where 
baiting  is  permitted  on  surrounding 
lands,  baiting  would  draw  wildlife  from 
the  refuge. 

Service  Response:  Where  State  law  is 
not  sufficient  to  meet  the  management 
needs  of  the  National  Wildlife  Refuge 
System,  the  Service  promulgates 
regulations  that  are  more  restrictive 
than  State  law  and  regulations.  The 
intent  of  this  general  provision  is  to 
provide  a  uniform  refuge  policy 
regarding  baiting,  because  the  effects  of 
baiting  for  resident  game  hunting  on  a 
relatively  small  area  such  as  a  refuge 
can  detract  from  a  refuge's  wildlife 
management  program. 

13.  The  baiting  prohibition  lacks  any 
scienter  requirement. 

Service  Response:  The  Service 
realizes  the  problems  that  enforcement 
of  this  type  of  regulation  can  bring 
about.  Nonetheless,  the  Service  pralicy 
regarding  the  enforcement  of  the  baiting 
regulation  must  be  consistent  with 
enforcement  of  the  Service's  migratory 
bird  baiting  regulations  until  an 
adequate  solution  to  this  problem  is 
found. 

14.  The  restrictions  on  tree  stands 
should  not  apply  to  those  that  may 
scrape  the  outer  layer  of  bark  without 
permanently  damaging  the  tree. 

Service  Response:  The  general 
provision  to  govern  the  use  of  tree 
stands  on  refuges  is  not  intended  to 
prohibit  the  use  of  these  types  of 
portable  tree  stands. 

15.  Chie  commenter  suggested  that  the 
steel  shot  requirements  should  not  be 
codified,  and  another  suggested  that 
steel  shot  requirements  should  be 
codified  even  if  State  regulations  require 
the  use  of  steel  shot  on  certain  refuges. 

Service  Response:  In  most  cases,  the 
basis  for  the  steel  shot  regulations  in  the 
rule  was  a  specific  State  regulation,  a 
Federal  regulation  (50  CFR  Part  20)  and/ 
or  a  demonstrated  lead  poisoning 
problem.  The  Service  was  not  consistent 
in  listing  the  steel  shot  requirements  for 
all  the  refuges  that  have  this 
requirement  in  the  proposed  rule,  and 
this  resulted  in  some  confusion  to  those 
not  completely  familiar  with  State  and 
Federal  regulations.  Therefore,  the 
Service  has  determined  that  it  would  be 
in  the  public's  interest  to  list  the  steel 
shot  requirements  in  the  refuge  specific 
regulations  for  all  the  refuges  where  it  is 
required.  Thus,  the  steel  shot 
requirements,  based  on  refuges  lying  in 
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Part  za  hav«  ban  addKi  to  lk«  rB6«» 
specificMgolattoas  in  lhiB.iia«l  nJm  idr 
the  following  refuger.  Bombay  Hoak. 
Prime  Hook,  Shiawatsee,  Kttngo,  Swan 
Lake.  Upper  MiHissippi  Wtld  Life  and 
Fish  Refi^.  Ottawa.  Iroquoia. 
Montezuma  and  Erie  National  Wildlife 
Refuges.  A  steel  shot  requirement,  based 
on  State  regulation,  has  also  been  added 
to  the  refuge  specific  regulations  in  tidt 
final  rule  for  Las  Vegas  National  Wildife 
Refuge. 

The  Service  is  assessing  the  need  for 
steel  shot  regulations  on  several  refuges. 
If  these  studies  warrant  the  removal  of 
these  regulations,  their  removal  from  the 
Code  of  Federal  Regulations  involves 
the  same  procedures  that  will  be 
necessary  to  amend  the  refuge  specific 
regulations.  Thus,  codifying  the  steel 
shot  regulations  will  not  hinder  the 
amendment  of  these  regulations. 

16.  There  is  no  provision  for  hunting 
by  falconry  on  refuges. 

Service  Re^tonse:  The  Service 
recognizes  falconry  as  a  legal  means  of 
taking  wildlife  at  set  forth  in  50  CFR 
Part  21  and  appropriate  State  laws. 
Falconry  may  be  permitted  on  refuges  to 
take  game  where  it  is  permitted  by  State 
law  and  the  refuge  is  open  for  hunting. 

Confonnanca  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668dd).  and  the  Refuge 
Recreation  Act  of  1962  (16  U.S.C.  4e0k) 
govern  the  administration  and  public 
use  of  national  wildlife  refuges. 
Specifically,  section  4(d)(1)(A)  of  the 
Refuge  System  Administration  Act 
authorize*  the  Secretary,  under  such 
regulations  as  he  may  prescribe,  to 
permit  the  use  of  any  area  within  the 
System  for  any  purpose.  Including  but 
not  limited  to,  hunting,  fishing,  public 
recreation  and  accommodations  and 
access  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purposes  for  which  such  areas  were 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  of  the  biterior  to 
administer  refuge  areas  within  the 
National  Wildlife  Refuge  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  objectives 
for  which  the  areas  were  established. 
The  Refuge  Recreation  Act  also 
authorizes  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Act. 

Hunting  plans  are  developed  for  each 
hunting  program  on  a  refuge  prior  to  the 
opening  of  the  refuge  to  hunting.  In  toma 


oasM.  rafoge  apadlic  haatfaiy 
regnlationa  are  indudad  at «  part  of  die 
hunting  plan  to  anatifa  tfaacoa^MrtibHMy 
of  the  hunting  paamou  with  tfaa 
purposes  for  wtidk  the  affected  national 
wildHfa  refagea  were  astabiMiad. 
Compliance  with  the  Refuge 
Administration  and  Refege  Recreation 
Acts  is  ensured  when  the  hunting  plans 
are  developed,  and  the  determinationa 
required  by  these  acts  are  made  prior  to 
the  addition  of  the  refu^s  to  the  lists  of 
areas  open  to  hunting  in  50  CFIL 

It  has  heretofore  been  determined 
that,  with  respect  to  each  of  the  refuges 
listed  below,  hunting  in  accordance  with 
the  pertinent  refuge  specific  regulations 
is  compatible  with  the  purposes  for 
which  each  refuge  was  estabUshad.  and 
further  that  such  recreational  use  of 
each  refuge  will  not  interfere  with  the 
primary  purpose  for  which  It  was 
established.  Funds  are  available  for  the 
development  operation  and 
maintenance  of  this  form  of  recreation. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation."  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  resiilt  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions:  or  significant  adverse  ^ects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Tlie  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  801  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  si^iificant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  Service  is  deleting  its  requirement 
for  annual  publication  of  refuge  specific 
hunting  regulations  in  favor  of  codifing 
these  regulations  in  50  CFR.  As 
described  above,  the  elimination  of  this 
administrative  burden  will  benefit  the 
Federal  Government  and  affected 
individuals.  In  addition,  the  Service  is 
revising  and  replacing  the  refuge 
specific  hunting  regulations  that  were 
issued  in  September  1982.  These  actions 
will  not  significantly  alter  existing 
refuge  hunting  programs  and,  therefore, 
are  not  expected  to  have  any  gross 
economic  effect  and  will  not  cause  an 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments, 
agencies,  or  geographic  regions. 
Accordingly,  the  Department  of  the 
Interior  has  determined  that  this  rule  is 
not  a  "major  rule"  within  the  meaning  of 
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These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
that  must  be  cleared  by  OMB. 

Environmental  Cooaidenitioiia 

Tha  "Final  Environmental  StataoMttt 
for  tha  Operation  of  tha  National 
Wildlife  Refuge  System"  [FES  7»-S0) 
was  filed  with  the  Council  on 
Environmental  Quality  on  November  12, 
1976;  a  notice  of  availability  was 
published  in  tha  Fedeni  Kegttter  on 
Novamber  la  1977^41  FR  S1131). 
Hunting  plans  are  developed  for  each 
hunting  program  on  a  refuge  prior  to  the 
opening  of  the  refuge  to  hunting. 
Compliance  with  the  National 
Environmental  Policy  Act  of  1968 
(NEPA)  (42  U.SC.  4332(c))  and  the 
Endangcnwl  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when  tha 
hunting  plans  are  developed,  and  the 
determinations  required  by  tliaae  acts 
are  made  prior  to  the  addition  of  the 
refuge  to  the  lists  of  areas  open  to 
hunting  in  50  CFR.  Also,  refuge  specific 
hunting  regulations  are  subject  to  a 
categorical  exclusion  from  tlw  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  the  refuge.  The 
changea  in  the  general  provisions 
governing  hunting  an  national  wildlife 
refugee  i^  tha  refuge  specific  hunting 
regulations  in  this  rulemaking  do  not 
significantly  alter  the  existing  use  of 
natiooal  wildlife  refuges. 

Richard  ftietsche.  Division  of  Refuge 
Management,  US.  Fish  and  Wildlife 
Senrioa.  Waabingtoa  D.C  is  the 
primary  author  of  diis  proposed 
rulemaJdng  document 

Where  pamits  are  required  for  a 
particularrefogs  hunt  this  condition 
generally  rafen  to  a  Service  ietaad 
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permit  A  State  issued  pennitmay, 
however,  be  required  in  lieu  of  or  in 
addition  to  a  Service  permit  Information 
regarding  permits  and  the  conditions 
that  apply  to  individual  refuge  hunts  and 
a  map  of  the  hunt  area  are  available  at 
refuge  headquarters.  This  information 
can  also  be  obtained  from  the  regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  at  the  addresses  list  below: 
Region  1 — CaUfomia,  Hawaii,  Idaho, 
Nevada,  Oregon  and  Washington 
Assistant  Regional  Director— Wildlife 
Resources,  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  Suite  1692, 
500  NE  Multnomah  Street  Portland. 
Oregon  97232;  telephone  (503)  231- 
6214 
Region  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas  Assistant 
Regional  Director— Wildlife 
Resources,  U.S.  Fish  and  Wildlife 
Service,  Box  1306,  Albuquerque,  New 
Mexico  87103;  telephone  (505)  766- 
2324 
Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin  Assistant  Regional 
Director— Wildlife  Resources,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111;  telephone  (612)  725- 
3507 
Region  4— Alabama.  Arkansas.  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi.  North  Carolina,  South 
Carolina,  Puerto  Rico  and  Tennessee 
Assistant  Regional  Director^Wildlife 
Resources,  U.S.  Fish  and  Wildlife 
Service,  Richard  B.  Russell  Federal 
Building,  75  Spring  Street  SW. 
Atlanta.  Georgia  30303;  telephone 
(404)  221-3538 
Region  5 — Connecticut  Delaware, 
District  of  Columbia,  Maine. 
Maryland,  Massachusetts.  New 
Hampshire,  New  {ersey.  New  York, 
Pennsylvania,  Rhode  Island,  Vermont 
Virginia  and  West  Virginia  Assistant 
Regional  Director— Wildlife 
Rasources,  U.S.  Fish  and  Wildlife 
Service.  One  Gateway  Center,  Suite 
700,  Newton  Comer,  Massachusetts 
02158;  telephone  (617)  965-5100 
Region  6 — Colorado.  Kansas.  Montana. 
Nebraska.  North  Dakota.  South 
Dakota.  Utah  and  Wyoming  Assistant 
Regional  Director— Wildlife 
Resources,  U.S.  Fish  and  Wildhfe 
Service.  Box  25488,  Denver  Federal 
Center.  Denver,  Colorado  80225; 
telephone  (303)  234-4808 
Region  7— Alaska  (Hunting  on  Alaska 
refuges  is  in  accordance  with  State 
hunting  regulations.  There  are  no 
refuge  specific  hunting  regulations  for 
these  refuges)  Assistant  Regional 
Director— Wildlife  Resources.  U.S. 


Fish  and  Wildlife  Service.  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3542. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting.  National  Wildlife  Refuge 
System.  Wildlife.  Wildlife  refuges. 

PART  32-{  AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  Pari  32,  Subchapter  C, 
Chapter  I  of  Title  50  Code  of  Federal 
Regulations,  ia  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  32 
reads  as  follows: 

Authority:  Section  2,  33  Stat.  614.  as 
amended,  sec  5. 43  Stat.  651,  sea  5,  45  Stat. 
449.  sec.  10,  45  Stat.  1224,  sec.  4,  48  Stat  402, 
as  amended,  sec.  4.  48  Staf.  451,  as  amended, 
sec  2.  48  Staf.  1270,  sec.  4.  76  Stat.  654,  as 
amended,  sec  4,  80  Stat.  927;  5  U.S.C.  301, 16 
U.S.C.  685,  725,  990d,  715i.  664.  7l8d.  43  U.S.C. 
315a.  16  U.S.C  4eOk,  668dd;  sec  2.  80  Stat 
926;  16  U.S.C.  666bb,  unless  otherwise  noted. 

2.  Section  32.2  is  amended  by  revising 
paragraphs  (e)  and  (f)  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§  32.2    General  provisions. 

(e)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
or  use  of  wildlife  refuges,  including  the 
terms  and  conditions  under  which 
hunting  permits  are  issued. 

(f)  Each  person  shall  comply  with  the 
provisions  of  any  refuge  specific 
regulations  governing  hunting  on  the 
wildlife  refuge  area.  Regulations,  special 
conditions  and  maps  of  the  hunting 
areas  for  a  particular  wildlife  refuge  are 
available  at  that  area's  headquarters.  In 
addition,  refuge  specific  hunting 
regulations  for  migratory  game  bird, 
upland  game  and  big  game  hunting  are 
codified  in  §§  32.12,  32.22  and  32.32, 
respectively. 


(h)  The  unauthorized  distribution  of 
bait  and  the  hunting  over  bait  is 
prohibited  on  wildlife  refuge  areas. 

(i)  The  use  of  nails,  wire,  screws  or 
bolts  to  attach  a  stand  to  a  tree,  or 
hunting  from  a  tree  into  which  a  metal 
object  has  been  driven  to  support  a 
hunter  is  prohibited  on  wildlife  refuge 
areas. 

3.  Section  32.3  is  revised  to  read  as 
"follows: 

5  32.3    Procedures  for  pubiicatkMi  of 
refuge  specific  hunting  regutstions. 

(a)  Refuge  specific  hunting  regulations 
are  issued  only  at  the  time  of  or  after  the 
determination  and  publication  of  the 
opening  of  a  wildlife  refuge  area  to 
migratory  game  bird,  upland  game  or  big 
game  hunting.  , 


(b)  Refuge  specific  himting  regulations 
may  contain  the  following  items: 

(1)  Wildlife  species  that  may  be 
hunted, 

(2)  Seasons. 

(3)  Bag  limits, 

(4)  Methods  of  hunting. 

(5)  Description  of  areas  open  to 
hunting,  or 

(6)  Other  provisions  as  required. 

(c)  Refuge  specific  hunting  regulations 
will  not  liberalize  existing  State  laws  or 
regulations. 

(d)  Refuge  specific  hunting  regulations 
are  subject  to  change  and  the  public  is 
invited  to  submit  suggestions  and 
comments  for  consideration  at  any  time. 

(e)  Refuge  specific  hunting  regulations 
are  initially  published  in  the  daily  issue 
of  the  Federal  Register  and  are 
subsequently  codified  in  50  CFR  32.12, 
32.22  or  32.32. 

(f)  Refuge  specific  hunting  regulations 
may  be  amended  or  new  conditions 
imposed  at  any  time  during  the  hunting 
season  when  unpredictable  changes 
occur  in  wildlife  populations,  habitat 
conditions  or  in  other  factors  affecting  a 
refuge's  wildlife  resources.  Changes  in 
refuge  specific  hunting  regulations  made 
under  the  conditions  noted  above  can  be 
in  force  only  for  the  one  season  to  which 
the  changes  apply. 

§  32.5    [Removed] 

4.  Remove  S  32.5  from  text  and  table 
of  contents  in  Part  32. 

5.  Sections  32.12.  32.22  and  32.32  are 
revised  to  read  as  follows: 

§32.12    Refuge  spscific  regulations; 
migratory  gams  t>irds. 

(a)  Alabama — Wheeler  National 
Wildlife  Refuge.  Hunting  of  mourning 
doves  is  permitted  on  designated  areas 
of  the  refiige  subject  to  the  following 
condition:  Permits  are  required. 

(b)  Alabama  and  Georgia — Eufaula 
National  Wildlife  Refuge.  Hunting  of 
mourning  doves,  ducks,  coots,  snipe  and 
woodcock  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(1)  Permits  are  required. 

(2)  Hunting  of  ducks  and  coots  is 
permitted  only  on  Mondays, 
Wednesdays  and  Saturdays  imtil  noon. 

(3)  Hunting  is  not  permitted  outside 
the  area  assigned  to  the  hunting  parties. 

(4)  Duck  and  coot  hunters  must  use 
and  be  in  possession  only  of  shells 
containing  steel  shot. 

(5)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(6)  Checking  bagged  game  is  required. 

(c)  Arizona  and  California — (1)  Cibola 
National  Wildlife  Refuge.  Hunting  of 
mourning  and  white-winged  doves. 
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ducks,  coots,  gallinules  and  geese  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Special  Use  Permits  are  required 
for  all  hunting  guides. 

(ii)  Hunting  is  not  permitted  within  50 
yards  of  any  road  or  levee  or  within  250 
yards  of  any  farm  worker. 

(iii)  Neither  hunters  nor  dogs  may 
enter  closed  areas  to  retrieve  game. 

(iv)  Pits  or  permanent  blinds  are  not 
permitted. 

(v)  The  following  additional 
restrictions  apply  to  Zone  II  A: 

(A)  During  the  waterfowl  season, 
Farm  Unit  2  is  closed  to  dove  hunting 
until  noon  each  day. 

(B)  In  Farm  Unit  2,  waterfowl  huntei:s 
must  remain  within  50  feet  of  designated 
stations  while  hunting  except  when 
activelyretrieving  downed  birds. 

(C)  During  the  goose  season, 
waterfowl  hunters  may  use  or  possess 
no  more  than  10  shells  per  day  except 
that  the  shell  limit  ends  at  noon  daily  in 
the  Hart  Mine  Marsh  Area. 

(2)  Havasu  National  Wildlife  Refuge. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coots,  gallinules,  geese 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

(ii)  Pits  and  permanent  blinds  are  not 
permitted. 

(iii)  The  following  regulations  apply 
only  to  Pintail  Slough  (all  refuge  lands 
north  of  the  north  dike): 

(A)  Permits  are  required  for  waterfowl 
hunting. 

(B)  Dove  hunting  is  permitted  only 
during  the  September  season. 

(3)  Imperial  National  Wildlife  Refuge. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coots,  gallinules,  geese 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Pits  and 
permanent  blinds  are  npt  permitted. 

(d)  Arkansas — (\]  Felsenthal  National 
Wildlife  Refuge.  Hunting  of  ducks,  coots 
and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  not  permitted  during  the 
special  teal  season. 

(iii)  Hunting  of  ducks  and  coots  is 
permitted  until  noon  each  day. 

(iv)  Only  portable  blinds  are 
permitted. 

(v)  Blinds,  boats  and  decoys  must  be 
removed  from  the  refuge  following  each 
day's  hunt. 

(2)  Holla  Bend  National  Wildlife 
Refuge.  Hunting  of  mourning  doves  is 
permitted  on  designated  areas  of  the 


refuge  subject  to  the  following  condition: 
Permits  are  required. 

(3)  Overflow  National  Wildlife 
Refuge.  Hunting  of  ducks,  coots  and 
woodcock  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  not  permitted  during  the 
special  teal  season. 

(iii)  Hunting  of  ducks  and  coots  is 
permitted  until  noon  each  day. 

(iv)  Only  portable  blinds  are 
permitted. 

(v)  Blinds,  boats  and  decoys  must  be 
removed  from  the  refuge  following  each 
day's  hunt. 

(4)  White  River  National  Wildlife     " 
Refuge.  Hunting  of  doves,  ducks,  coots, 
snipe  and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  only  on 
Tuesdays,  Thursdays  and  Saturdays 
until  noon. 

(iii)  Hunting  is  not  permitted  during 
the  special  teal  season. 

(iv)  Snipe,  woodcock,  dove  and  coot 
may  be  taken  only  when  their  seasons 
coincide  with  the  refuge  waterfowl 
hunting  season. 

(v)  (5nly  portable  blinds  are  permitted. 

(vi)  Blinds  and  decoys  must  be 
removed  from  the  refuge  following  each 
day's  hunt. 

(e)  California— {1)  Clear  Lake 
National  Wildlife  Refuge.  Hunting  of 
geese,  ducks,  coots,  gallinules  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  and 
inboard  water-thrust  boats  are  not 
permitted. 

(2)  Colusa  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge. 

[3)Delevan  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  8ni]}e  is 
permitted  on  designated  areas  of  the 
refuge. 

[^Kem  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots  and 
gallinules  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunters  assigned  to  the  spaced 
blind  unit  must  travel  to  and  from 
parking  areas  and  blind  sites  with 
firearms  unloaded. 

(ii)  Hunters  assigned  to  the  spaced 
blind  unit  must  remain  within  100  feet  of 
the  numbered  steel  post  (blind  site) 
except  when  pursuing  cripples,  placing 
decoys  or  traveling  to  and  from  the 
parking  area. 


(5)  Kesterson  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  die 
refuge  subject  to  the  follo%ving 
conditions: 

(i)  Only  portable  blinds  and 
temporary  blinds  constructed  of  natural 
materials  are  permitted. 

(ii)  Portable  blinds  must  be  removed 
from  the  refuge  following  each  day's 
hunt. 

(iii)  The  construction  and  use  of 
permanent  blinds  are  not  permitted. 

(6)  Lower  Klamath  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  die  following 
conditions: 

(i)  In  the  controlled  waterfowl  hunting 
area,  entry  permits  are  required  for  the 
first  2  days  of  the  waterfowl  season  for 
all  hunters  16  years  of  age  or  older. 
Hunters  under  the  age  of  16  hunting  in 
the  controlled  area  must  be 
accompanied  by  an  adult  with  a  permit 
Advance  reservations  are  required  for 
the  first  2  days  of  the  hunt. 

(ii)  Waterfowl,  coot,  gallinule  and 
snipe  shooting  hours  end  at  1:00  p.m. 
daily  on  all  California  portions  of  the 
refuge. 

(iii)  Possession  of  firearms  in  posted 
retrieving  zones  is  not  permitted  except 
unloaded  firearms  may  be  taken  through 
these  zones  when  in  transit  to  or  from 
the  hunting  areas. 

(iv)  Decoys  may  not  be  set  in 
retrieving  zones. 

(v)  Air-thrust  and  inboard  water- 
thrust  boats  are  not  permitted. 

(7)  Modoc  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  the  first 
weekend  only. 

(ii)  After  the  first  weekend  of  the  open 
season,  hunting  is  permitted  only  on 
Tuesdays,  Thursdays  and  Saturdays. 

(iii)  In  the  designated  spaced  blind 
area,  hunters  must  remain  within  50  feet 
of  the  established  blind  stake  for  the 
blind  assigned  to  them. 

(8)  Sacramento  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
];>erniitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Firearms  must  be  unloaded  while 
being  transported  between  pariung 
areas  and  blind  sites. 

(ii)  Snipe  hunting  is  not  permitted  in 
the  spaced  blind  unit 
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(iij)  Hunters  assigned  to  the  spaced 
blind  unit  are  restricted  to  their  assigned 
blind  except  for  retrieving  downed 
birds,  placing  decoys  or  traveling  to  and 
from  the  parking  area. 

(iv)  Hunters  must  hunt  from  assigned 
blinds  except  when  shooting  to  retrieve 
crippled  birds. 

(9)  Saltan  Sea  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
gallinules  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunters  using  the  Union  Tract  must 
use  goose  decoys. 

(ii)  Hunters  must  hunt  from  assigned 
blinds  or  stakes  except  when  shooting  to 
retrieve  crippled  birds. 

(10)  San  Francisco  Bay  National 
Wildlife  Refuge.  Hunting  of  geeset  ducks 
and  coots  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunters  may  retrieve  birds  that  fall 
into  an  area  that  is  closed  to  hunting, 
provided  that  all  weapons  are  left 
within  a  legal  hunting  area. 

(ii)  Only  portable  blinds  and 
temporary  blinds  constructed  of  natural 
materials  are  permitted. 

(iii)  The  construction  and  use  of 
permanent  blinds  are  not  permitted. 

(iv)  Digging  into  levees  is  not 
permitted. 

(v)  Nonmotorized  boats  may  be  used 
on  all  9  ponds  for  setting  out  and 
retrieving  decoys  or  for  retrieving 
downed  waterfowl.  Nonmotorized  boats 
may  also  be  used  for  hunting  on  Ponds 
1.  2,  3,  4,  5,  and  6  of  the  Mowry  Slough 
Unit. 

(vi)  All  decoys,  boats  and  other 
personal  property  must  be  removed  from 
the  refuge  following  each  day's  hunt. 

(11)  San  Luis  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Only  portable  blinds  and 
temporary  blinds  constructed  of  natural 
materials  are  permitted. 

(ii)  The  construction  and  use  of 
permanent  blinds  are  not  permitted. 

(iii)  Portable  blinds  must  be  removed 
from  the  refuge  following  each  day's 
hunt. 

(12)  Sutter  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge. 

(13)  Tule  Lake  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 


(i)  In  the  controlled  waterfowl  hunting 
area,  entry  permits  are  required  for  the 
first  2  days  of  the  waterfowl  season  for 
all  hunters  16  years  of  age  or  older. 
Hunters  under  the  age  of  16  hunting  in 
the  controlled  area  must  be 
accompanied  by  an  adult  with  a  permit. 
Advance  reservations  are  required  for 
the  First  2  days  of  the  hunt. 

(ii)  Hunting  of  waterfowl,  coot, 
gallinule  and  snipe  is  permited  until  1:00 
p.m.  each  day. 

(ill)  In  designated  spaced  blind  areas, 
possession  of  any  loaded  firearms  more 
than  100  feet  from  the  established  blind 
stakes  is  not  permitted.  Hunters  select 
blind  sites  by  lottery  at  the  beginning  of 
each  hunt  day.  Hunters  may  shoot  only 
from  within  their  assigned  blind  sites. 

(iv)  Possession  of  firearms  in  posted 
retrieving  zones  is  not  permitted  except 
unloaded  firearms  may  be  taken  through 
these  zones  when  in  transit  to  and  from 
the  hunting  areas. 

(v)  Decoys  may  not  be  set  in  retrieving 
zones. 

(vi)  Air-thrust  and  inboard  water- 
thrust  boats  are  not  permitted. 

(f)  Colorado— [1]  Alamosa  National 
Wildlife  Refuge.  Hunting  of  mourning 
doves,  geese,  ducks,  coots,  mergansers 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions:  Common  snipe 
and  mourning  dove  hunting  are 
permitted  only  during  the  waterfowl 
hunting  season. 

(2)  Browns  Park  National  Wildlife 
Refuge.  Hunting  of  waterfowl  is 
permitted  on  designated  areas  of  the 
refuge. 

(3)  Monte  Vista  National  Wildlife 
Refuge.  Hunting  of  mourning  doves, 
geese,  ducks,  coots,  mergansers  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Common  snipe 
and  mourning  dove  hunting  are 
permitted  only  during  the  waterfowl 
hunting  seasons. 

(g)  Delaware— [1]  Bombay  Hook 
National  Wildlife  Refuge.  HunUng  of 
migratory  game  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required  for  waterfowl 
hunting. 

(ii)  Hunting  of  mourning  doves,  rails. 
gallinules,  woodcock,  crows  and 
common  snipe  is  permitted  only  on  the 
South  Upland  Hunting  Area. 

(iii)  Waterfowl  hunters  must  use  and 
be  in  possession  only  of  shells 
containing  stael  shot. 

(iv)  Hunting  is  not  permitted  from 
March  1  through  August  30. 

(2)  Prime  Hook  National  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 
is  permitted  on  designated  areas  of  the 


refuge  subject  to  the  fallowing 
conditions: 

(i)  Permits  are  required  for  waterfowl 
hunting. 

(ii)  Hunting  of  mourning  doves, 
woodcock,  crows  and  common  snipe  is 
permitted  on  the  North  Hunting  Area. 

(iii)  Waterfowl  hunters  must  use  and 
be  in  possession  only  of  shells 
containing  steel  shot. 

(iv)  Hunting  is  not  permitted  from 
March  1  through  August  30. 

(h)  Flordia — (1)  Chassahowitzka 
National  Wildlife  Refuge.  Hunting  of 
ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iii)  Only  temporary  blinds  are 
permitted. 

(iv)  Decoys  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(2)  Lower  Suwannee  National 
Wildlife  Refuge.  Hunting  of  ducks, 
moorhens,  purple  gallinules,  woodcock, 
rails,  coots  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  not  permitted  during 
quota  deer  hunts. 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iv)  Only  temporary  blinds  are 
permitted. 

(v)  Decoys  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(3)  Loxahatchee  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  Wednesday 
through  Sunday  except  the  refuge  is 
closed  to  hunting  on  Christmas  Day. 

(iii)  Hunting  is  not  permitted  during 
the  special  teal  season. 

(iv)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(v)  Guns  must  be  unloaded  and  cased 
or  dismantled  when  outside  the  hunt 
area  and  when  the  boat  is  enroute  to  or 
from  the  hunting  area. 

(vi)  Only  temporary  blinds  are 
permitted. 

(4)  Merritt  Island  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 
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(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Thursdays.  Fridays  and 
Saturdays  until  1:00  p.m.  Hunting  is 
permitted  until  sunset  on  Sundays  and 
the  last^day  of  the  State  waterfowl 
season. 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iv)  Decoys,  boats  and  other  personal 
property  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(v)  Only  temporary  blinds  built  of 
native  vegetation  are  permitted. 

(i)  Georgia  and  South  Carolina- 
Savannah  National  Wildlife  Refuge. 
Hunting  of  ducks,  coots  and  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Permits  are  required. 

(2)  Hunting  is  permitted  only  on 
Tuesdays,  Thursdays  and  Saturdays 
until  noon. 

(3)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(4)  Decoys  and  non-native  blind 
materials  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(jj  Idaho — (1 )  Bear  Lake  National 
Wildlife  Refuge.  Hunting  of  geese, 
ducks,  coots  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Air-thrust  boats  are  not  permitted. 

(2)  Camas  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  Deer  Flat  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
common  snipe  and  doves  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Only  ducks  and  coots  may  be 
hunted  on  the  Lake  Lowell  sector. 

(ii)  Only  portable  and  temporary 
blinds  constructed  of  natural  materials 
are  permitted. 

(iii)  The  construction  and  use  of 
permanent  hunting  blinds  are  not 
permitted. 

(4)  Grays  Lake  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Motorized  boats  are  not 
permitted. 

(5)  Kootena'i  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  is  permitted  only  on 
Tuesdays,  Thursdayc  Saturdays  and 
Sundays. 


(ii)  Hunters  are  limited  to  the  use  and/ 
or  possession  of  no  more  than  25  shells 
per  day. 

(iii)  All  Hrearms  must  be  unloaded 
when  in  the  posted  retrieving  zone  for 
purposes  of  retrieving  downed  birds  or 
traveling  to  or  from  the  hunting  area. 

(6)  Minidoka  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  and 
coots  is  permitted  on  designated  areas 
of  the  refuge. 

(k)  Illinois — (1)  Chautauqua  National 
Wildlife  Refuge.  Hunting  of  migratory 
game  birds  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  is  permitted  only  in  the 
area  outside  the  main  dike  in  the 
Liverpool  Lake  section  and  north  of  the 
entrance  to  the  north  ditch  known  as 
Goofy  Ridge  Ditch. 

(ii)  The  retrieval  zone  is  limited  to  the 
river  side  of  the  main  dike. 

(iii)  Only  temporary  structures  or 
blinds  constructed  of  native  materials 
are  permitted. 

(2)  Crab  Orchard  National  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditons: 

(i)  Waterfowl  hunting  is  permitted  on 
the  controlled  areas  of  Grassy  Point, 
Carterville  Public,  and  Creenbriar  Road 
areas  from  sunrise  to  12:00  noon  each 
day  during  the  goose  season.  Goose 
hunting  on  these  areas,  including  lake 
shorelines,  is  permitted  only  from 
existing  refuge  established  blinds. 

(ii)  During  the  goose  season,  on 
Grassy,  Orchard,  Sawmill  and  Turkey 
Islands,  hunters  may  hunt  only  from 
blinds  provided  by  the  refuge.  Only 
hunters  occupying  these  blinds  are 
allowed  on  the  islands  during  the  goose 
hunting  season. 

(iii)  Waterfowl  hunters  must  use  and 
be  in  possession  of  only  shells 
containing  steel  shot. 

(iv)  Only  portable  or  temporary  blinds 
may  be  used.  Blinds  and  pits  may  not  be 
located  beyond  the  slioreline  of  refuge 
waters. 

(v)  Blinds  must  be  removed  or 
dismantled  at  the  end  of  each  day's 
hunt. 

(I)  lowa—De  Soto  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(1)  Permits  are  required. 

(2)  Hunting  is  permitted  until  noon 
each  day  from  November  1  through  the 
end  of  the  waterfowl  hunting  season. 

(3)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 


(4)  Hunters  may  not  use  or  possess 
more  than  25  shells  per  day. 

(m)  Iowa,  Illinois,  and  Missouri — 
Mark  Twain  National  Wildlife  Refuge. 
Hunting  of  migratory  game  birds  is 
permitted  on  designated  areas  of  the  Big 
Timber  Division  and  Turkey  and  Otter 
Islands  subject  to  the  following 
conditions: 

(1)  Only  temporary  wood  or  brush 
blinds  are  permitted. 

(2)  Blinds  cannot  be  locked  or 
otherwise  sealed  against  public  entry. 

(3)  Blinds  are  open  to  the  public  on  a 
first-come-first-serve  basis  if  not 
occupied  30  minutes  after  the  start  of  the 
legal  shooting  hours. 

(n)  Iowa,  Illinois,  Minnesota,  and 
Wisconsin — Upper  Mississippi  River 
Wildlife  and  Fish  Refuge.  Hunting  of 
migratory  game  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required  for  Potter's 
Marsh  in  Pool  13  except  during  the  early 
teal  season. 

(ii)  Waterfowl  hunters  must  use  and 
be  in  possession  only  of  shells 
containing  steel  shot  on  those  portions 
of  the  refuge  in  the  States  of  Iowa, 
Minnesota  and  Wisconsin 

(o)  Kansas — (1)  Kirwin  National 
Wildlife  Refuge.  Hunting  of  mourning 
doves,  ducks,  geese,  coots  and  common 
snipe  is  permitted  on  designated  areas 
of  the  refuge. 

(2)  Quivira  National  Wildlife  Refuge. 
Hunting  of  mourning  dove,  geese,  ducks, 
coots,  rails,  common  snipe  and 
woodcock  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Waterfowl  hunters 
must  use  and  be  in  possession  of  only 
shells  containing  steel  shot. 

(p)  Louisiana— [l)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
ducks,  geese  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Duck  hunting  is  not  permitted 
during  the  special  teal  season. 

(ii)  Hunting  is  permitted  until  noon 
each  day. 

(iii)  Only  temporary  blinds  are 
permitted. 

(2)  D'Arbonne  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  until  noon 
each  day. 

(ii)  Boats,  decoys  and  non-native  blind 
materials  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(3)  Delta  National  Wildlife  Refuge. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the 
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refuge  subject  to  the  following 

conditions: 

(i)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays  and  Sundays 
until  noon  during  the  State  duck  season. 

(ii)  Only  temporary  blinds  are 
permitted. 

(iii]  Blinds  and  decoys  must  be 
removed  from  the  refuge  following  each 
day's  hunt. 

(4)  Lacassine  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  Wednesday 
through  Sunday  except  that  hunting  is 
permitted  daily  during  teal  season. 

(ii)  Hunting  ends  at  noon  each  day. 

(iii)  Hunters  may  not  enter  the  hunt 
area  before  4  a.m. 

(iv)  Hunting  is  not  permitted  within  50 
yards  of  a  canal  or  waterway. 

(v)  Hunters  must  use  and  be  in  the 
possession  only  of  shells  containing 
steel  shot. 

(vi)  Hunting  parties  must  be  spaced 
150  yards  apart.  The  first  hunterfs)  to 
arrive  at  a  pond  or  blind  site  holds  that 
site  until  the  hunt  is  completed. 

(vii)  Decoys  and  portable  blinds  must 
be  removed  from  the  refuge  following 
each  day's  hunt. 

(viii)  Only  portable  blinds  and  blinds 
constructed  from  native  vegetation  are 
permitted. 

(5)  Sabine  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays  and  Sundays 
except  that  hunting  is  permitted  daily 
during  the  entire  western  zone  teal 
season. 

(ii)  Hunting  is  permitted  until  noon 
each  day. 

(iii)  hunting  is  not  permitted  during 
the  goose-only  season  and  on  Christmas 
Day. 

(iv)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(v)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(vi)  Checking  bagged  game  is 
required 

(vii)  Only  portable  blinds  and  blinds 
constructed  of  native  vegetation  are 
permitted. 

(viii)  Decoys  and  portable  blinds  must 
be  removed  from  the  refuge  following 
each  day's  hunt. 

(6)  Tensas  River  National  Wildlife 
Refuge. 

Hunting  of  ducks,  coots,  woodcock 
and  snipe  is  permitted  on  designated 


areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  ducks  and  coots  is 
permitted  only  on  Tuesdays,  Thursdays, 
Sattirdays  and  Sundays  until  noon  each 
day. 

(iii)  Hunting  is  not  permitted  during 
the  special  teal  season  and  the  refuge 
deer  hunts. 

(7)  Upper  Ouachita  National  Wildlife 
Refuge.  Hunting  of  ducks,  coots  and 
woodcock  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  of  ducks  and  coots  is 
permitted  until  noon  each  day. 

(ii)  Boats,  decoys  and  non-native  blind 
materials  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(iii)  Woodcock  hunting  is  permitted 
during  the  State  season. 

(q)  Maine— Rachel  Carson  National 
Wildlife  Refuge.  Hunting  of  waterfowl 
and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Permits  are  required. 

(2)  Hunting  of  sea  ducks  is  permitted 
when  their  open  season  coincides  with 
the  regular  waterfowl  season. 

(3)  Hunters  may  not  fire  or  possess 
more  than  25  shells  per  day. 

(r)  Massachusetts — (l)  Oxbow 
National  Wildlife  Refuge.  Hunting  of 
woodcock  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Vehicles  are 
restricted  to  the  designated  parking  area 
that  is  accessible  from  the  Still  River 
Depot  Road.  Entry  by  routes  other  than 
Still  River  Depot  Road  is  not  permitted. 

(2)  Parker  River  National  Wildlife 
Refuge.  Hunting  of  waterfowl  and  coots 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  The  areas  open  to  hunting  are  the 
Pine  Island  Hunting  Area  (Area  A), 
Parker  River  Hunting  Area  (Area  B), 
Nelson's  Island  Hunting  Area  (Area  C) 
and  the  Youth  Hunting  Area  (Area  D). 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iv)  Hunters  using  Area  B  must  set  out 
waterfowl  decoys  and  hunt  within  50 
yards  of  these  decoys. 

(v)  Boat  access  is  not  permitted  on 
Area  C  but  is  required  on  Area  A.  Boats 
may  be  launched  or  landed  during  the 
open  season  on  waterfowl  by  persons 
authorized  to  participate  in  refuge 
hunting  programs.  Access  to  Area  B  is 
permitted  by  foot  from  the  refuge 
parking  lot  off  Marsh  Avenue  or  via 
boat. 


(s)  Michigan — (1)  Seney  National 
Wildlife  Refuge.  Hunting  of  woodcock 
and  Wilson's  snipe  is  permitted  on 
designated  ares  of  the  refuge. 

(2)  Shiawassee  National  Wildlife 
Refuge.  Hunting  of  geese  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(1)  Minnesota — (1)  Sherburne 
National  Wildlife  Refuge.  Hunting  of 
ducks,  coots,  rails,  woodcock  and 
Wilson's  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Field  possession  of  migratory  game 
birds  is  not  permitted  on  refuge  areas 
closed  to  migratory  game  bird  hunting. 

(ii)  Only  nonmotorized  boats  are 
permitted,  and  they  must  be  launched  at 
designated  access  sites. 

(iii)  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  following  each 
day's  hunt  except  for  blinds  made 
entirely  of  marsh  vegetation. 

(2)  Tamarac  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots, 
rails,  woodcock  and  Wilson's  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  in  accordance  with 
White  Earth  Reservation  regulations  on 
those  portions  of  the  Reservatibn  that 
are  a  part  of  the  refuge. 

(ii)  Blinds  must  be  removed  from  the 
refuge  following  each  day's  hunt  except 
for  blinds  made  entirely  of  marsh 
vegetation. 

(u)  Mississippi — (1)  Hillside  National 
Wildlife  Refuge.  Hunting  of  mourning 
doves,  ducks,  coots,  snipe  and 
woodcock  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required  for  dove 
hunting. 

(ii)  Duck  and  coot  hunting  is  permitted 
until  noon  each  day. 

(2)  Mathews  Brake  National  Wildlife 
Refuge.  Hunting  of  ducks,  coots, 
woodcock  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Duck  and  coot 
hunting  is  permitted  until  noon  each 
day. 

(3)  Morgan  Brake  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  permitted  until  noon  each 
day. 

(4)  Noxubee  National  Wildlife  Refuge. 
Hunting  of  ducks  and  coots  is  permitted 
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on  designated  areas  of  the  refuge 
•abject  to  the  following  conditions: 

(i)  f^rmits  are  required. 

(ii)  Hunting  is  permitted  only  on 
Mondays,  Wedne«dayB  and  Saturdays 
unit!  noon. 

(iii)  Hunters  mutt  use  and  be  in 
possession  only  of  shells  containing 
steel  shot 

(iv)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(5)  Panther  Swamp  NotionaJ  WHdiifB 
Refuge.  Hunting  of  ducks,  coots,  soipe 
and  woodcock  is  pennitiBd  on 
designated  areas  of  the  refuge  sub)ect  to 
the  following  condition:  Duck  and  coot 
hunting  is  permitted  until  noon  each 
day. 

(6)  Yazoo  National  Wildlife  Refuge. 
Hunting  of  mourning  doves  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Dovas 
may  be  taken  when  the  dove  hunting 
season  coincides  with  the  refuge  squirrel 
and  rabbit  hunting  seasons. 

(v)  Missouri— {\)  Mingo  National 
Wildlife  Refuge.  Hunting  of  waterfowl  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(ij  Permits  are  required. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(2)  Swan  Lake  National  Refage. 
Hunting  of  geese  is  permitted  on 
designated  areas  of  die  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  must  ose  and  be  in 
possession  only  of  sheUs  containing 
steel  shot. 

(w)  Afontoflo— (1)  Benton  Lake 
National  WildJifg  Refuge.  Hunting  of 
geese,  ducks  and  coot  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  special  conditions: 

(i)  Only  nonmotohzed  boats  are 
permitted. 

(ii)  Waterfowl  hunting  is  not  permitted 
after  November  30. 

(2)  Black  Coulee  National  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Air-thrust  boats  and  boats  with  motors 
greater  than  10  horsepower  are  not 
permitted. 

(3)  Bowdoin  National  Wildlife  Refuge. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditons: 

(i)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(ii)  Air-thrust  boats  and  boats  with 
motors  greater  than  10  horsepower  are 
not  permitted. 

(4)  Creedman  Coulee  National 
Wildlife  Refuge.  Hunting  of  migratory 


game  birds  is  permitted  on  designated 
areas  of  the  refuge  subject  to  fte 
follo%ving  condition:  Air-tfmist  boats 
and  boats  ivith  motors  greater  than  M 
horsepower  motors  are  not  permitted. 

(5)  Hewitt  Lake  National  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  followring  condition: 
Air-thrust  boats  and  boats  with  motors 
greater  than  10  horsepower  motors  ere 
not  permitted. 

(6)  Lake  Mason  National  WikUife 
Refvge.  Hunting  of  migratory  game  birds 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  die  f(^owing  oondition: 
The  use  of  motorized  boats  is  not 
permitted. 

(7)  Lake  Thibadeau  Natioaal  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 
is  pennitted  oa  designated  areas  of  the 
refuge  cubject  to  the  following  conditkMi: 
Air-thrast  boats  and  boats  with  motors 
greater  than  10  horsepower  are  not 
permitted. 

[6)  Lee  Melcalf  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  aad 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Hunters  may  not  use  or  possess 
more  than  25  shrils  per  day. 

(ii)  Shooting  is  permitted  only  from  or 
within  10  feet  of  designated  blinde. 

(9)  Red  Rocks  Lake  National  WikUife 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  mergansers  is  pennitted  oa 
designated  areas  of  the  refuge. 

[x]  Nebraska— Valentine  National 
Wildlife  Refuge.  Hunting  of  aoouming 
doves,  geese,  dudts  and  coots  is 
permitted  on  designated  areas  of  the 
refuge. 

(y)  Nevada — (1)  Pahranagat  National 
Wildlife  Refuge.  Hunting  of  doves, 
geese,  ducks,  coots,  gallinules  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  A  permit  is  required  for  all  dove 
hunters,  14  years  of  age  or  older,  for 
hunting  from  opening  day  through  the 
following  Monday. 

(ii)  Only  nonmotohzed  boats  or  other 
motorless  flotation  devices  are 
permitted  on  the  refuge  hunting  area 
during  the  migratory  waterfowl  hunting 
season. 

(2)  Ruby  Lake  Nathnal  Wildlife 
Refuge.  Hunting  of  geese,  ducksi  coots, 
gallinules  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge. 

(z)  New  Jersey— {!)  Bamegat  National 
Wildlife  Refuge.  Hunting  of  rails, 
gallinules,  waterfowl  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 


(i)  In  Hunting  Area  A,  hunting  is 
restritlted  to  deeignated  units  and  each 
unit  is  limited  to  a  maximum  of  4 
hunters. 

(ii)  In  Hunting  Area  B,  hunting  is 
restricted  to  designated  sites  wUk  each 
site  limited  to  a  maximum  of  4  hunters. 

(iii)  Hunters  must  use  and  be  in 
posseelioo  only  of  alieils  ^^«»t"'^»*«^ 
steel  shot 

(iv)  Himters  are  limitMl  to  Zi  sheik 
per  day. 

(v)  PemaMBt  Uiwis  and  pit  biiada 
are  not  pennitted. 

(Zi  iin^aiitiiw  Natiomal  WiU/tft 
Ae^gB.  IteHtef  of  ndls.  falUnnlca. 
waterfowl  and  ooots  Is  pamUttad  oti 
designated  aiMs  at  (1m  rafagi  aob^  «o 
the  following  condition:  Haatara  anst 
uae  aad  ba  ka  poaaaaatoa  of  only  akeUs 
containing  slaai  shot 

(aaj  New  Mexio^— (1)  Bitter  Lalx 
Natiooal  Wildlife  Refuge.  Hunting  of 
uuuiiilng  doves,  feese,  duds,  coots  and 
iesaer  sandnll  uaiMS  is  pemlttea  on 
designated  areas  of  the  refuge  «tA>)act  to 
the  following  conditions: 

(i)  Daring  ttie  waterfowl  season, 
hunters  most  uae  and  be  in  poasession 
only  of  shells  containing  steel  shot  while 
hunting  on  die  Sooth  Refuge  Unit  (Area 
C). 

(ii)  Permanent  blinds  and  pit  blinds 
are  not  permitted. 

(iin  Neither  hunters  nor  dogs  may 
enter  closed  areas  to  retrieve  game. 

(2]  Boaque  del  Apache  National 
Wildlife  Refuge.  Hunting  of  moundi^ 
and  wkite-wiaged  doves  and  snow,  blue 
and  Ross'  geese  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  foUowing  conditions: 

(i)  Permits  are  required  for  goose 
hunting. 

(ii)  Goose  hunters  are  required  to 
successfully  complete  a  U.S.  Pish  and 
Wildlife  Service  migratory  bird 
identification  and  hunter  training 
program  prior  to  the  hunt. 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(3)  Las  Vegas  Notional  Wildlife 
Refuge.  Himttng  of  mourning  doves, 
ducks  and  Canada  geese  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  must  use  and  be  fas 
possession  only  of  shells  containing 
steel  shot 

(4)  Sevilleta  National  Wildlife  Refuge. 
Hunting  of  mourning  and  white-winged 
doves,  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 


36746  Federal  Ragjater  /  Vol.  49.  No.  1B3  /  Wednesday.  September  19.  1984  /  Rules  and  Regulations 


(i)  Hunters  or  dogs  may  not  enter 
closed  areas  to  retrieve  birds. 

(ii)  Waterfowl  hunters  must  use  and 
he  in  possession  only  of  shells 
containing  steel  shot. 

(iii)  Permanent  blinds  and  pit  blinds 
are  not  permitted. 

(bb)  New  York — (1)  Iroquois  National 
Wildlife  Refuge.  Hunting  of  migratory 
game  birds  is  permitted  in  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required  for  waterfowl 
hunting. 

(ii)  Hunting  of  woodcock  and  crow  is 
permitted  during  the  regular  seasons 
except  that  crow  hunting  is  not 
permitted  from  March  1  through 
September  30. 

(iii)  Waterfowl  himters  must  use  and 
be  in  possession  only  of  shells 
containing  steel  shot. 

(2)  Montezuma  National  Wildlife 
Refuge.  Hunting  of  migratory  waterfowl 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  on  Tuesdays. 
Thursdays  and  Saturdays  by  reservation 
only. 

(ii)  The  first  Sunday  of  the  season  is 
reserved  for  the  Young  Waterfowlers 
Training  Program  Hunt. 

(iii)  Himters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(cc)  North  Carolina— {\)  Cedar  Island 
National  Wildlife  Refuge.  Hunting  of 
ducks,  coots,  and  geese  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(ii)  Only  portable  blinds  are 
permitted. 

(iii)  Blinds  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

(2)  Mattamuskeet  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  only  permitted  during 
the  eight  two-day  hunts  that  occur 
during  the  last  State  waterfowl  season 
and  during  the  youth  hunt  that  is  held  on 
the  Friday  and  Saturday  following 
Thanksgiving. 

(iii)  Shooting  hours  for  the  first  day  of 
the  youth  hunt  begin  at  1:00  p.m. 
Shooting  hours  for  the  other  hunts  end 
at  noon  each  day. 

(iv)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(v)  Hunters  must  use  and  be  in  the 
possession  only  of  shells  containing 
steel  shot. 


(vi)  A  recreation  user  fee  is  required 
prior  to  hunting. 

(3)  Pee  Dee  National  Wildlife  Refuge. 
Hunting  of  mourning  doves  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Hunting  is  permitted  from  opening  day 
of  the  State  season  through  the  last 
Saturday  in  September. 

(4)  Swanquarter  National  Wildlife 
Refuge.  Hunting  of  ducks,  coot,  and 
geese  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(ii)  Only  portable  blinds  are 
permitted. 

(iii)  Blinds  must  be  removed  from  the 
refuge  following  each  day's  hunt» 

(dd)  North  Dakota— [1]  /.  Clark  Salyer 
National  Wildlife  Refuge.  Hunting  of 
ducks,  geese,  mergansers  and  coots  is 
permitted  in  designated  areas  of  the 
refuge. 

(2)  Lake  Alice  National  Wildlife 
Refuge.  Hunting  of  mourning  doves, 
ducks,  geese,  mergansers  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Possession  of  firearms  in  retrieving 
zones  is  not  permitted. 

(ee)  Ohio— Ottawa  National  Wildlife 
Refuge.  Hunting  of  geese  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(ff)  Oklahoma— {!]  Sequoyah 
National  Wildlife  Refuge.  Hunting  of 
doves  and  waterfowl  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Waterfowl 
hunters  must  use  and  be  in  possession 
only  of  shells  containing  steel  shot. 

(2)  Tishomingo  National  Wildlife 
Refuge.  Himting  of  mourning  doves  and 
waterfowl  ia  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  The  Tishomingo  Wildlife 
Management  Unit  is  open  as  posted  by 
signs  and /or  indicated  on  refuge 
leaflets,  permits  and  maps. 

(ii)  In  Zone  1.  only  duck  and  coot 
hunting  is  permitted. 

(iii)  Duck  or  coot  hunters  may  not  use 
or  possess  more  than  25  shells  per  day. 

(iv)  Goose  hunting  is  only  permitted  in 
Zone  2  and  only  from  the  goose  blinds 
provided. 

(v)  Goose  hunters  may  not  use  or 
possess  more  than  6  shells  per  day. 

(vi)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 


(3)  Washita  NaUonal  Wildlife  Refuge. 
Hunting  of  geese  and  sandhiU  cranes  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(gg)  Oregon — [\)  Ankeny  National 
Wildlife  Refuge.  Hunting  of  doves, 
pigeons,  geese,  ducks,  coots  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  An  advance  hunting  reservation/ 
permit  is  required  for  waterfowl,  coot 
and  snipe  hunting. 

(ii)  Dove  and  pigeon  hunters  must 
check  in  and  out  of  the  refuge  by  use  of 
self-service  permits. 

(iii)  Waterfowl,  coot  and  snipe 
hunting  is  permitted  only  on 
Wednesdays.  Saturdays  and  Sundays 
until  noon. 

(iv)  Waterfowl  hunters  must  use  and 
be  in  possession  only  of  shells 
containing  steel  shot. 

(v)  Waterfowl,  coot  and  snipe  hunters 
may  not  use  or  possess  more  than  25 
shells  per  day. 

(2)  Baskett  Slough  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  An  advance  hunting  reservation/ 
permit  is  required  for  waterfowl,  coot 
and  snipe  hunting. 

(ii)  Waterfowl,  coot  and  snipe  hunting 
is  permitted  only  on  Wednesdays, 
Saturdays  and  Sundays  until  noon.       •• 

(iii)  Waterfowl  hunters  must  use  and 
be  in  possession  only  of  shells 
containing  steel  shot. 

(iv)  Waterfowl,  coot  and  snipe  hunters 
may  not  use  or  possess  more  than  25 
shells  per  day. 

(3)  Cold  Springs  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots  , 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays  and 
State  holidays. 

(ii)  Only  shoreline  himting  is 
permitted. 

(iii)  Waterfowl  hunters  are  required  to 
space  themselves  a  minimum  of  200 
yards  apart. 

(iv)  The  use  of  boats  is  not  permitted. 

(4)  Deer  Flat  National  Wildlife 
Refuge.  Hunting  of  doves,  geese,  ducks, 
coots  and  common  snipe  is  permitted  on 
the  Snake  River  sector  subject  to  the 
following  conditions: 
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(5)  Kiaamth  FormtNatiomd  WUdS^ 
Refuge.  Hunting  of  geeaa,  dadct,  ooote 
aad  conmoa  nipe  is  pamlttad  (M 

designated  ueM  of  tfaa  M&fl*  tub^sot  to 
the  foUowiai  CABditiou:  Tlw  UM  of  «ir- 
thniBt  and  iiriward  wator-tfacust  bsate  is 
not  permitted. 

(6)  Lewis  and  Clark  National  WildUfa 
Refuge.  Huotiog  of  geese,  dockjL  coots 
and  common  snipe  is  permitted  on 
designated  areas  of  fte  refuge. 

(7)  Lower  Kkunath  NaUonal  Wildlife 
Refuge.  Hunting  of  geese,  dudis.  coots 
and  cx)nunon  snipe  is  permitted  on 
designated  areas  of  fba  refuge  siA)]ect  to 
the  following  conditionr 

0)  Possession  of  firearms  in  posted 
retrieving  cones  is  not  pennitted  except 
that  imloaded  firearms  may  be  taken 
throu^  these  xoaes  wben  (n  transit  to  or 
from  the  hunting  areas. 

(ii)  Decoys  may  not  be  set  in 
retrieving  zones. 

(iii)  The  use  of  eir-throst  and  inboard 
water-thfust  boats  is  not  pemitted. 

(8)  Malheur  National  Wiidl^  Refuge. 
Hunting  of  doves,  geese,  ducks,  coots, 
common  snipe  and  pigeons  is  pennitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  r^nditifm- 
Motorized  boats  are  not  permitted. 

(9)  McKay  Creek  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  common  snipe  is  permitted  on 
designated  areas  of  the  re&tge  subject  to 
the  following  conditions: 

(i)  Permits  are  required  for  the 
opening  weekend  of  the  season. 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Sattirdays,  Sundays  and 
State  holidays. 

(iii)  Waterfowl  htmters  are  required  to 
space  Aemselves  a  minimimi  of  200 
yards  upart. 

(iv)  llie  use  of  boats  is  nd  pennitted. 

(10)  Umatilla  National  Wildli^ 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  common  snipe  is  pennitted  oa 
designated  areas  of  tbs  t^a^  aab)ect  to 
the  following  conditions: 

(i)  Permits  are  required  for  hvnting  oa 
the  McCormack  Unit 

(ii)  Himting  is  permitted  only  oa 
Wednesdays,  Saturdays,  Sundays  and 
State  tolidays,  except  on  Christmas 
Day,  on  the  McCormack  Unit 

(iii)  Waterfowl  hunting  parties  in  the 
Boardman  Unit  are  required  to  space 
themselves  a  minimum  of  200  yards 
apart 

(iv)  Hunting  on  the  McCormack  Unit 
is  permitted  only  from  designated  blinds 
or  within  50  feet  of  mimbered  posts. 
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Refuga,  Hunting  oF  gene,  dock*,  coot* 
and  comxnoB  sn^M  la  pamMled  ea 
designated  areas  of  tiM  leiiage  aabjact  to 
the  fotloarlng  conditlan:  Tbe  n«e  of  al^ 
thrust  and  Inboard  water-thrust  boats  is 
not  pennitted. 

flJJ  Wllttam  L  Finley  National 
WOiB^  Refuge.  Hnntiog^  of  doves, 
pigeons,  geese,  ducks,  coots  and 
commaa  aikpe  ia  permitted  oa 
designated  areas  of  the  refuge  subject  to 
die  following  conditions: 

(i)  An  advance  himting  reservation/ 
permit  is  required  for  waterfowl,  coot 
and  snipe  hunting. 

(ii)  Dove  and  pigeon  hunters  oust 
dieck  in  and  out  of  the  refuge  by  use  of 
self-service  permits. 

(iii)  Waterfowl  ooot  and  snipe 
hitttiag  is  pemitted  only  oa 
Wednaedafs.  Satwdays  and  Sundays 
until  noon. 

(iv)  Watsifowri  hunters  must  use  and 
be  in  possession  only  of  shells 
containing  steal  shot 

(v)  Waterfowl,  coot  and  snipe  hunters 
may  not  ase  or  possess  more  than  25 
shells  per  day. 

(hh)  flmimyJvunia—Erie  Natimial 
Wildlife  RefUge.  Hunting  of  aaigratory 
gams  birds  and  crows  is  pemittad  on 
designated  areas  of  dw  refuge  sobfect  to 
the  faibwiog  conditioBr 

(1)  Field  poesassioa  of  oUgratory  game 
birds  is  oot  permitted  in  areas  at  the 
refuge  dosad  to  migratory  game  bird 
hunting. 

(^  Hunting  of  crows  is  not  pennitted 
from  March  1  tloough  Aagast  91. 

(3)  Waterfowl  hunters  arast  use  and 
be  In  pesseasloB  only  of  shells 
containing  steel  shot 

(ii)  Sooth  Coro/iiro— (1)  Cape  Romain 
Natroaal  WHdHfe  Refuge.  Hunting  of 
rails  is  pemitted  on  designated  areas  of 
the  refuge. 

(2)  Carolina  SandhiHa  National 
Wildlife  Refuge.  Hunting  of  monmlng 
doves  and  woodcock  is  permitted  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Dove  hunting  is  pennitted  during 
that  portion  of  the  state  season  that 
follows  Thanksgiving  Day. 

(ii)  Hunting  is  permitted  Monday 
throu^  Saticrday  only. 

(S)  Santee  National  Wildlife  Refuge. 
HuBthig  of  mourning  doves,  dodca.  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
concfitiotts: 

(I)  Permits  are  required. 

(ii)  Waterfowl  hunting  is  permitted 
only  in  October  during  the  State  season. 


itm  vVwteivovn'BiDiiQg  tepanKntad 
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(iv)  The  ref^s  dove  season  opens 
wfn  ate  stata  season  and  ends 
SeptombarSa 

(v)  ftnnanenl  blinds  are  not 
permillad. 

{vi}  Dectqn  and  aon-nativs  Uind 
mstarlsls  mast  be  removed  fcoai  the 
refuge  following  eadi  day's  hunt 

(il)  Stmth  limkota-^SandLakt 
Natiutal  WiWifea^uge.  Hunting  of 
waterfowl  is  psniittad  oa  dasignatad 
areas  of  tba  fsisga. 

(kk)  Tennessee— Lower  Hatckie 
National  Wii^Ufa  Refuge.  HiaMag  of 
ducks,  fasos  imI  oeots  is  pamittad  on 
designated  aeeaa  of  the  refays  aabtaol  to 
the  iallBwing  «wdiiinsM- 

(1)  Huatlag  is  peradttad  antil  nooa 
each  day. 

(Z)  Hanters  orast  use  aid  be  ta 
possession  only  of  shells  contatntag 
steel  shot 

(3)  Only  portable  blinds  and  bBnds 
made  (A  native  vegetation  are  permitted. 

(4)  Portable  blinds  and  decoys  mast 
be  removed  from  the  refuge  foDowtng 
each  day^  hunt. 

(11)  Texas— (!)  Anahuac  National 
Wildlife  Refuge.  Hunting  of  geese,  ducks 
and  coots  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
foUowli^  conditionr 

(i)  Peaaite  are  required  to  hunt  on 
certain  portions  of  the  hunting  area  on 
weekend  days. 

(il)  The  rsiugs  unit  located  north  of 
Onion  Bayou,  formerly  known  as  the 
Banow  Kaack.  is  open  to  hunting  only 
on  desigaatad  days  of  the  week.  Notice 
of  actusd  heating  days  is  issued  as 
provided  ia  50  CFR  {  25.31. 

(iii)  Hunting  is  permitted  until  noon 
except  aariy  teal  eeason  hunting  hoars 
are  sunrise  until  12  noon. 

(iv)  Honters  Bust  ase  and  be  in 
possaasioa  oidy  of  shells  containing 
steal  skot 

(v)  PIte  and  permanent  blinds  are  not 
permitted. 

(2)  Big  Boggy  National  Wildlife 
Refuge.  Honting  geese,  ducics  and  ooots 
is  pennHtod  on  designated  areas  of  die 
refuge  subject  to  the  following 
comfltioiis. 

(i)  Waterfowl  hunters  must  use  and  be 
in  possessiuu  only  of  shells  containing 
steislshot 

(ii)  Pits  and  permanent  blinds  »n  not 
pennitted. 

(3)  Brazoria  National  Wildttfo  Refuge. 
Huntlog  of  geese,  ducks  and  cooU  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 
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(i)  Waterfowl  hunters  must  us*  and  be 
in  possession  only  of  shells  containing 
steel  shot. 

(ii)  Pits  and  permanent  blinds  are  net 
permitted. 

(4)  Hagerman  National  Wildlife 
Refuge.  Hunting  of  mourning  doves  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

(5)  McFaddin  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  to  hunt  on 
certain  portions  of  the  hunting  area. 

(ii)  Hunting  is  permitted  only  on 
designated  days  of  the  week.  Notice  of 
actual  hunting  days  is  issued  as 
provided  in  50  CFR  $  25.31. 

(iii)  Hunting  is  permitted  until  noon 
each  day. 

(iv)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(v)  Pits  and  permanent  blinds  are  not 
permitted. 

(vi)  Airboats  must  be  direct  propeller 
drive  with  propeller  48  inches  or  less  in 
length.  Engines  may  not  exceed  two 
cylinders  and  484  cc  displacement. 

(6)  San  Bernard  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  hunting  in 
the  Special  Waterfowl  Hunting  Area 
(SPHW). 

(ii)  The  refuge  is  closed  to  hunting  on 
Thanksgiving  and  Christmas  Days. 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iv)  Pits  and  permanent  blinds  are  not 
permitted. 

(7)  Texas  Point  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  on 
Mondays,  Wednesdays  and  Saturdays. 
Hunting  is  not  permitted  on  Christmas 
Day. 

(ii)  Hunting  is  permitted  until  noon 
each  day. 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iv)  Pits  and  permanent  blinds  are  not 
permitted. 

(v)  Airboats  must  be  direct  propeller 
drive  with  propeller  48  inches  or  less  in 
length.  Engines  may  not  exceed  two 
cylinders  and  484  cc  displacement 


(mm)  Utah — (1)  Bear  River  Migratory 
Bird  Refuge,  Hunting  of  ducks,  geese, 
coots  and  tundra  swans  is  permitted  on 
desingated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(ii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(2)  Fish  and  Wildlife  National  Refuge. 
Hunting  of  ducks,  coots  and  mergansers 
is  permitted  on  designated  areas  of  the 
refuge. 

(3)  Ouray  National  Wildlife  Refuge. 
Hunting  of  ducks,  coots  and  mergansers 
is  permitted  on  designated  areas  of  the 
refuge. 

(nn)  Vermont — Missisquoi  National 
Wildlife  Refuge.  Hunting  of  migratory 
game  birds  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions; 

(1)  Permits  are  required  to  hunt  in  the 
portion  of  the  refuge  known  as  Patrick 
Marsh-Charcoal  Creek  (southwest  of 
Route  78). 

(2)  On  those  areas  of  the  refuge  where 
a  permit  is  not  required,  stake  blinds 
may  be  constructed  in  accordance  with 
state  regulations. 

(3)  Blinds  must  be  removed  from  the 
refuge  by  May  15. 

(4)  The  portion  of  the  refuge  known  as 
Webb  Marsh,  which  includes  Long 
Marsh  Bay  and  Channel,  Brush  Creek 
and  Metcalfe  Island,  is  reserved  for  the 
Young  Waterfowlers  Training  Program. 

(5)  Hunting  in  Webb  Marsh  is 
permitted  from  designated  blinds  on 
Saturdays  and  Sundays  until  11  a.m. 
from  the  beginning  of  the  state 
waterfowl  hunting  season  through  the 
first  five  weekends  of  the  season. 

(6)  Young  waterfowl  hunters  are 
limited  to  the  use  and  possession  of  25 
shells  each. 

(00)  Washington — (1)  Columbia 
National  Wildlife  Refuge.  Hunting  of 
geese,  ducks,  coots  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Permits  are  required  for  hur>ting  in 
Marsh  Unit  I  and  Farm  226-227  except 
that  permits  are  not  required  for  Marsh 
Unit  I  after  12:00  p.m. 

(ii)  In  Marsli  Unit  I  and  Farm  Unit 
22ft-227.  hunting  is  permitted  only  on 
Wednesdays,  Saturdays  and  Sundays. 

(2)  Columbian  White-Tailed  Deer 
National  Wildlife  Refuge.  Hunting  of 
geese,  ducks,  coots  and  common  snipe  is 
permitted  on  designated  areas  of  the 
refuge. 

(3)  Conboy  Lake  Wildlife  Refuge. 
Hunting  of  doves,  pigeons,  geese,  ducks, 
coots,  common  snipe  is  permitted  on 
designated  areas  of  the  refuge. 


(4)  McNary  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Advance  reservations  are  required 
for  hunting  refuge  farm  circles  in  the 
McNary  Division. 

(ii)  In  the  McNary  Division,  hunting  Is 
permitted  only  on  Wednesdays, 
Saturdays,  Sundays  and  state  holidays. 

(iii)  Only  the  five  most  upstream 
islands  on  the  Hanford  Islands  Unit  are 
open  to  hunting. 

(5)  Ridgefield  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  An  advance  permit  is  required  to 
hunt  before  10  a.m. 

(ii)  Hunting  is  permitted  every  other 
day  as  prescribed  by  the  refuge  hunt 
schedule. 

(iii)  Hunters  must  use  and  be  in 
possession  only  of  shells  containing 
steel  shot. 

(iv)  Hunters  may  not  use  or  possess 
more  than  25  shells  per  day. 

(v)  A  recreational  user  fee  is  required 
prior  to  hunting. 

(6)  Toppenish  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  common  snipe  is  permitted  on 
designated  areas  subject  to  the 
following  condition:  Hunting  of  geese, 
ducks,  coots  and  common  snipe  is 
permitted  only  within  50  feet  of  the 
numbered  posts  assigned  to  each  hunter. 

(7)  Umatilla  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots  and 
common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  In  the  Patterson  Slough  Unit, 
hunting  is  permitted  only  on 
Wednesdays,  Saturdays.  Sundays  and 
State  holidays. 

(ii)  Waterfowl  hunters  must  space 
themselves  a  minimum  of  200  yards 
apart. 

(iii)  Hunters  in  the  Ridge  Unit  must 
hunt  within  50  feet  of  numbered  posts. 

(iv)  Hunters  may  not  use  or  possess 
more  than  25  shells  per  day  in  the 
Patterson  Slough  Unit. 

(8)  Willapa  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(ii)  Hunting  in  the  Riekkola  Unit  is 
permitted  only  on  Wednesdays  and 
Saturdays 
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(iii)  A  recreation  user  fee  is  required 
prior  to  entrance  into  the  Riekkola  Unit 
hunting  area. 

(pp)  Wyoming— {\]  Pathfinder 
National  Wildlife  Refuge.  Hunting  of 
geese,  ducks,  mergansers  and  coots  is 
permitted  on  designated  areas  of  the 
refuge. 

(2)  Seedskadee  National  Wildlife 
Refuge.  Hunting  of  mourning  doves, 
geese,  ducks,  coots  and  mergansers  is 
permitted  on  designated  areas  of  the 
refuge. 

§  32.22    Refuge  specific  regulations; 
upland  game. 

(a)  Alabama — (1)  Blowing  Wind  Cave 
National  Wildlife  Refuge.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  The  refuge  is 
cooperatively  managed  as  part  of  the 
Sauty  Creek  Wildlife  Management  Area 
and  State  regulations  apply  entirely  to 
this  area. 

(2)  Choctaw  National  Wildlife  Refuge. 
Hunting  of  squirrel,  rabbit,  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  squirrel  and  rabbit  is 
permitted  during  the  State  season  only 
through  the  Saturday  preceding 
Christmas  Day. 

(iii)  Hunting  of  raccoon  and  opossum 
is  permitted  only  during  February. 

(3)  Eufaula  National  Wildlife  Refuge. 
Hunting  of  quail  and  rabbit  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  from  the  first 
day  following  the  close  of  the  State 
waterfowl  season  through  the  end  of  the 
respective  seasons. 

(4)  Wheeler  National  Wildlife  Refuge. 
Hunting  of  squirrel,  rabbit,  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  special  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  squirrel  is  permitted 
during  October  when  State  seasons  are 
open. 

(iii)  Hunting  of  raccoon  and  opossum 
is  permitted  only  during  February. 

(iv)  Hunting  of  rabbits  is  permitted 
from  February  15  through  the  end  of 
February. 

(b)  Arizona— Kofa  National  Wildlife 
Refuge.  Hunting  of  quail,  cottontail 
rabbit,  coyote,  fox  and  bobcat  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Hunting  of  cottontail  rabbit, 
coyote,  fox  and  bobcat  is  permitted  from 
the  opening  day  of  the  State  quail 


season  through  February  28  except  aa 
provided  in  item  (2). 

(2)  Hunting  of  coyote,  fox  and  bobcat 
is  not  permitted  during  the  deer  season 
except  that  deer  hunters  with  valid  Unit 
45A,  45B  and  45C  deer  permits  may  take 
these  predators  until  a  deer  is  taken. 

(3)  Hunting  is  not  permitted  in  the 
area  known  as  Crystal  Hill 
Campground. 

(c)  Arizona  and  California — (1)  Cibola 
National  Wildlife  Refuge.  Hunting  of 
quail  and  cottontail  rabbit  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  During  the  waterfowl  season, 
hunting  of  quail  and  rabbit  is  not 
permitted  in  Farm  Unit  2  before  noon. 

(ii)  Hunting  of  cottontail  rabbit  is 
permitted  from  September  1  through  the 
last  day  of  the  State  quail  season. 

(iii)  Hunting  is  not  permitted  within  50 
yards  of  any  road  or  levee  or  within  250 
yards  of  any  farmworker. 

(2)  Havasu  National  Wildlife  Refuge. 
Hunting  of  quail  and  cottontail  rabbit  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  of  quail  is  not  permitted  on 
Pintail  Slough  which  includes  all  refuge 
lands  north  of  the  north  dike  and  west  of 
Highway  95. 

(ii)  Hunting  of  cottontail  rabbit  in 
Pintail  Slough  is  permitted  only  during 
September. 

(iii)  Only  shotguns  and  bows  and 
arrows  are  permitted. 

(3)  Imperial  National  Wildlife  Refuge. 
Hunting  of  quail  and  cottontail  rabbit  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Only  shotguns  and  bows  and  arrows  are 
permitted. 

(d)  Arkansas— {\)  Big  Lake  National 
Wildlife  Refuge.  Hunting  of  squirrel, 
rabbit,  raccoon,  beaver  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  squirrel  and  beaver  is 
permitted  from  the  opening  day  of  the 
State  fall  squirrel  season  through 
October  31.  Rabbit  may  also  be  taken 
when  the  State  rabbit  season  coincides 
with  the  dates  above. 

(2)  Felsenthal  National  Wildlife 
Refuge.  Hunting  of  quail,  squirrel,  rabbit 
beaver,  raccoon,  opossum  and  nutria  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  permits  are  required. 

(ii)  Hunting  of  quail,  squirrel  and 
rabbit  is  permitted  during  the  State  fall 
seasons  except  during  the  refuge  deer 
gun  and  muzzleloader  hunts. 


(iii)  Hunting  of  raccoon  and  opossum 
is  permitted  ^e  first  four  days  and  last 
six  days  of  the  State  season. 

(iv)  Beaver  and  nutria  may  be  taken 
during  the  daylight  hours  of  any  refuge 
hiHit. 

(3)  Holla  Bend  National  Wildlife 
Refuge.  Hunting  of  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 
(ii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(4)  Overflow  National  Wildlife 
Refuge.  Hunting  of  quail,  squirrel,  rabbit, 
beaver,  raccoon,  opossum  and  nutria  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  quail,  squirrel  and 
rabbit  is  permitted  during  the  State  fall 
seasons  except  during  the  refuge  deer 
gun  and  muzzleloader  seasons. 

(iii)  Hunting  of  raccoon  and  opossum 
is  permitted  the  first  four  days  and  last 
six  days  of  the  State  season. 

(iv)  Beaver  and  nutria  may  be  taken 
during  the  daylight  hours  of  any  refuge 
hunt 

(5)  Wapanocca  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
beaver,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  the 
raccoon  hunt 

(ii)  Hunting  of  squirrel,  rabbit  and 
beaver  is  permitted  from  October  1 
through  November  15. 

(iii)  Hunting  of  raccoon  and  opossum 
is  permitted  from  October  15  through 
October  31. 

(6)  White  River  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit 
beaver,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  squirrel  and  rabbit  is 
permitted  from  the  beginning  of  the 
State  fall  seasons  through  October  31. 
Squirrel  and  rabbit  may  also  be  taken 
wlien  their  respective  State  season 
coincides  with  refuge  archery  and 
waterfowl  hunts,  but  they  must  be  taken 
with  weapons  legal  for  those  hunts. 

(iii)  Hunting  of  racoon  and  opossum  is 
permitted  during  the  first  six  days  of  the 
State  season. 

(iv)  Beaver  may  be  taken  during  any 
refuge  hunt  with  weapons  legal  for  those 
hunts. 

(e)  California — (1)  Colusa  National 
Wildlife  Refuge.  Hunting  of  pheasant  is 
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permitted  on  designated  areas  of  the 
refuge. 

l2)Delevan  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  Kem  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Pheasant 
hunting  is  not  permitted  in  the  spaced 
blind  unit. 

(4)  Lower  Klamath  National  Wildlife 
Refuge.  Hunting  of  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(!)  In  the  controlled  pheasant  hunting 
area,  entry  permits  are  required 
throughout  the  pheasant  season  for  all 
hunters  16  years  of  age  or  older.  Hunters 
under  the  age  of  16  hunting  the 
controlled  area  must  be  accompanied  by 
an  adult  with  a  permit.  Advance 
reservations  are  required  for  the  first  2 
days  of  the  hunt. 

(ii)  Possession  of  firearms  in  posted 
retrieving  zones  is  not  permitted  except 
that  unloaded  firearms  may  be  taken 
through  these  zones  when  in  transit  to 
and  from  hunting  areas. 

(5)  Merced  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge. 

(6)  Sacramento  National  Wildlife 
Refuge.  Hunting  of  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
A  special  one-day  pheasant  hunt  is 
permitted  in  the  spaced  blind  unit  on  the 
first  Monday  after  the  opening  of  the 
State  pheasant  hunting  season. 

(7)  San  Luis  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge. 

(8)  Sutter  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge. 

(9)  Tule  Lake  National  Wildlife 
Refuge.  Hunting  of  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  In  the  controlled  pheasant  hunting 
area,  entry  permits  are  required 
throughout  the  pheasant  season  for  all 
hunters  16  years  of  age  or  older.  Hunters 
under  the  age  of  16  hunting  in  the 
controlled  area  must  be  accompanied  by 
an  adult  with  a  permit.  Advance 
reservations  are  required  for  the  first  2 
days  of  the  hunt. 

(ii)  Possession  of  firearms  in  posted 
retrieving  zones  is  not  permitted  except 
that  unloaded  firearms  may  be  taken 
through  these  zones  when  in  transit  to 
and  from  hunting  areas. 

(f)  Colorado — (1)  Alamosa  National 
Wildlife  Refuge.  Hunting  of  pheasant, 
cottontail  rabbit,  black-tailed  and  white- 


tailed  jackrabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions:  Hunting  is 
permitted  only  when  the  respective 
State  season  coincides  with  the  refuge 
waterfowl  hunting  season. 

(2)  Arapaho  National  Wildlife  Refuge. 
Hunting  of  sage  grouse  and  sharptailed 
grouse  is  permitted  on  designated  areas 
of  the  refuge. 

(3)  Browns  Park  National  Wildlife 
Refuge.  Hunting  of  cottontail  rabbit  is 
permitted  on  designated  areas  of  the 
refuge. 

(4)  Monte  Vista  National  Wildlife 
Refuge.  Hunting  of  pheasant,  cottontail 
rabbit,  black-tailed  and  white-tailed 
jackrabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  is 
permitted  only  when  the  respective 
State  season  coincides  with  the  refuge 
waterfowl  hunting  season. 

(g)  Delaware — (1)  Bombay  Hook 
National  Wildlife  Refuge.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  is  permitted  only  on  the 
South  Upland  Hunting  Area. 

(ii)  Hunting  is  not  permitted  from 
March  1  through  August  30. 

(2)  Prime  Hook  National  Wildlife 
Refuge.  Hunting  of  upland  game  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  on  the 
North  Hunting  Area. 

(ii)  Hunting  is  permitted  from  V»  hour 
before  sunrise  to  V4  hour  after  sunset. 

(iii)  Hunting  is  not  permitted  from 
March  1  through  August  30. 

(h)  Florida— -(-[]  Chassahowitzka 
National  Wildlife  Refuge.  Hunting  of 
quail,  squirrel,  rabbit  and  armadillo  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  during  the 
State  deer  archery,  muzzleloading  and 
general  gun  seasons. 

(2)  Lower  Suwannee  National 
Wildlife  Refuge.  Hunting  of  quail, 
squirrel,  rabbit  and  armadillo  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Himting  is  permitted  from  the  day 
after  the  State  general  deer  g\m  season 
through  the  last  day  of  the  State  squirrel 
season  except  that  upland  game  may  be 
taken  by  archery  and  big  game  quota 
hunters  while  hunting  big  game. 

(iii)  After  the  State  deer  season  closes, 
dogs  are  permitted  for  quail  hunting. 


(3)  St.  Marks  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
raccoon,  and  armadillo  is  permitted  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  Friday 
through  Sunday  from  the  first  Friday  in 
November  through  the  last  Sunday  in 
February  except  during  refuge  big  game 
hunts  and  Christmas  and  New  Year's 
Day. 

(iii)  A  portion  of  the  refuge  is 
cooperatively  administered  as  part  of 
the  Aucilla  Wildlife  Management  Area. 
State  regulations  apply  entirely  to  this 
area. 

(!)  Georgia — Piedmont  National 
Wildlife  Refuge.  Hunting  of  quail, 
squirrel  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Permits  are  required. 

(2)  Hunting  is  not  permitted  during 
refuge  deer  hunts. 

(j)  Idaho — (1)  Bear  Lake  National 
Wildlife  Refuge.  Hunting  of  partridge, 
grouse  and  cottontail  rabbits,  including 
pygmy  rabbits,  is  permitted  on 
designated  areas  of  the  refuge. 

(2)  Camas  National  Wildlife  Refuge. 
Hunting  of  pheasant  and  grouse  is 
permitted  on  designated  areas  of  the 
refuge. 

(3)  Deer  Flat  National  Wildlife 
Refuge.  Hunting  of  upland  game  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  of  pheasant,  quail  and 
partridge  is  permitted  on  the  Lake 
Lowell  sector  only  during  the  waterfowl 
hunting  season. 

(ii)  Shootiivg  hours  on  the  Lake  Lowell 
sector  are  the  same  as  those  for 
waterfowl  hunting. 

(iii)  Hunting  is  not  permitted  on  the 
Snake  River  sector  from  February  1 
through  May  31. 

(4)  Kootenai  National  Wildlife 
Refuge.  Hunting  of  ruflFed.  spruce  and 
blue  grouse  is  permitted  subject  to  the 
following  condition;  Hunting  is 
permitted  only  on  that  portion  of  the 
refuge  west  of  the  West  Side  Road. 

(5)  Minidoka  National  Wildlife 
Refuge.  Hunting  of  pheasant,  partridge 
and  cottontail  rabbits,  including  pygmy 
rabbit,  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  only 
during  the  waterfowl  season. 

(k)  Illinois— Crab  Orchard  National 
Wildlife  Refuge.  Hunting  of  upland 
game  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunting  is  not  permitted  from 
sunrise  to  noon  on  the  refuge  controlled 
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goose  hunting  areas  during  the  goose 
hunting  season. 

(1)  Illinois,  Iowa  and  Missouri— Mark 
Twain  National  Wildlife  Refuge. 
Hunting  of  upland  game  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Hunting  is  permitted  on  the  Big 
Timber  Division,  including  Turkey  and 
Otter  Islands. 

(2)  Hunting  of  squirrel  only  is 
permitted  on  the  Gardner  and 
Keithsburg  Divisions  from  the  opening 
of  the  State  season  through  September 
30. 

(3)  Dogs  may  not  be  used  to  hunt, 
pursue  or  retrieve  squirrels. 

(m)  Illinois,  Iowa,  Minnesota  and 
Wisconsin — Upper  Mississippi  River 
Wild  Life  and  Fish  Refuge.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(1)  Hunting  is  not  permitted  between 
March  1  and  the  opening  of  the  State  fall 
hunting  seasons  except  that  hunting  of 
wild  turkey  is  permitted  during  the  State 
spring  turkey  season. 

(2)  Hunting  is  not  permitted  on  the 
Goose  Island  Closed  Area  in  Pool  a 

(3)  Hunting  is  permitted  on  other 
areas  that  are  closed  during  the 
waterfowl  hunting  season  and  are 
designated  by  signs  as  "Area  Closed" 
beginning  the  day  after  the  close  of  the 
applicable  State  duck  hunting  season. 

(n)  Indiana — Muscatatuck  National 
Wildlife  Refuge.  Hunting  of  quail  and 
rabbit  is  permitted  on  designated  areas 
of  the  reftjge  subject  to  the  following 
condition:  Hunting  is  permitted  only 
from  sunrise  to  sunset. 

(o)  Kansas— {\)  Flint  Hills  National 
Wildlife  Refuge.  Hunting  of  upland 
game  is  permitted  on  designated  areas 
of  the  refujje  subject  to  the  following 
condition:  Dogs  may  not  be  used  for 
hunting  furbearing  animals  or  nongame 
animals. 

(2)  Kirwin  National  Wildlife  Refuge. 
Hunting  of  pheasant,  quail,  prairie 
chicken,  squirrel  and  rabbit  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Hunting  of  rabbits  and  squirrels  is 
permitted  only  during  that  portion  of  the 
State  "small  game  season"  that  occurs 
during  the  State  "upland  game  season." 

(3)  Quivira  National  Wildlife  Refuge. 
Hunting  of  pheasant,  bobwhite,  squirrel 
and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  of  squirrel 
and  rabbit  is  permitted  from  September 
1  through  the  close  of  either  the  State 
waterfowl  season  or  upland  game  bird 
season  whichever  is  later. 

(p)  Kentucky  and  Tennessee — 
Reelfoot  National  Wildlife  Refuge. 


Hunting  of  squirrels  and  raccoons  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Hunting  of  squirrel  is  permitted 
from  the  fourth  Saturday  in  August 
through  October  15. 

(2)  Hunting  of  raccoon  is  permitted  on 
four  consecutive  nights  beginning  on  the 
last  Wednesday  in  September  and  the 
first  Wednesday  in  October. 

(3)  Hunting  of  raccoon  is  permitted 
from  7:30  pm  to  midnight. 

(4)  There  is  no  bag  limit  for  raccoons. 

(5)  Checking  of  bagged  raccoon  is 
required. 

(q)  Louisiana — (1)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
squirrel,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Dogs  are  permitted  for  rabbit 
hunting  after  the  close  of  the  last  deer 
season. 

(ii)  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  October. 

(2)  Catahoula  Notional  Wildlife 
Refuge.  Hunting  of  squirrel  and  rabbit  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  permitted  from  the  opening 
day  of  the  State  season  through  October 
31. 

(3)  D'Arbonne  National  Wildlife 
Refuge.  Hunting  of  quail,  squirrel,  rabbit, 
raccoon  and  opossum  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  January. 

(ii)  Feral  hogs  may  be  taken  during  all 
refuge  hunts. 

(4]  Delta  National  Wildlife  Refuge. 
Hunting  of  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Hunting  is 
permitted  from  the  day  after  the 
waterfowl  season  closes  through  the 
remainder  of  the  State  season. 

[5)  Tensas  River  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit  and 
raccoon  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions. 

(!)  Permits  are  required. 

(ii)  Hunting  is  not  permitted  during  the 
refuge  deer  gun  hunts. 

(iii)  Hunting  of  squirrel  and  rabbit  is 
permitted  from  the  first  Saturday  in 
October  through  the  Wednesday 
preceding  Thanksgiving  Day.  Hunting  of 
rabbit  is  also  permitted  from  January  21 
through  the  first  Sunday  in  February. 

(iv)  Hunting  of  raccoon  is  permitted 
for  nine  days  begirming  the  day  after  the 
last  refuge  rabbit  season  ends. 

(8)  Upper  Ouachita  National  Wildlife 
Refuge.  Hunting  of  quail,  squirrel,  rabbit. 


raccoon  and  opouum  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  of  raccoon  and  opossum  is 
permitted  from  January  15  through 
January  31. 

(ii)  Feral  hogs  may  be  taken  during  all 
refuge  hunts. 

(r)  Maine— Rachel  Carson  National 
Wildlife  Refuge.  Hunting  of  ring-necked 
pheasant  and  ruffed  grouse  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  are  required. 

(s)  Massachusetts — Oxbow  National 
Wildlife  Refuge.  Hunting  of  upland 
game  birds  and  small  game  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(1)  Shotgims  only  are  permitted 

(2)  Vehicles  are  restricted  to  the 
designated  parking  area  that  is 
accessible  from  the  Still  River  Depot 
Road.  Entry  by  routes  other  than  Still 
River  Depot  Road  is  not  permitted. 

(t)  Michigan — Seney  National 
Wildlife  Refuge.  Hunting  of  grouse  and 
snowshoe  hare  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Snowshoe  hare 
hunting  is  permitted  from  December  1 
through  the  end  of  February. 

(u)  Minnesota — (1)  Big  Stone  National 
Wildlife  Refuge.  Hunting  of  gray 
partridge,  ring-necked  pheasant  gray 
and  foK  squirrel,  cottontail  rabbit  and 
jackrabbit  is  permitted  on  designated 
areas  of  the  refuge. 

(2)  Rice  Lake  National  Wildlife 
Refuge.  Hunting  of  ruffed  grouse,  spruce 
grouse,  gray  and  fox  squirrel,  cottontail 
rabbit  and  snowshoe  hare  is  permitted 
on  designated  areas  of  the  refuge. 

(3)  Sherburne  National  Wildlife 
Refuge.  Hunting  of  ruffed  grouse,  ring- 
necked  pheasant,  gray  and  fox  squirrel, 
snowshoe  hare,  cottontail  rabbit  and 
jackrabbit  is  permitted  on  designated 
areas  of  the  refuge. 

(4)  Tamarac  National  Wildlife 
Refuge.  Hunting  of  ruffed  grouse,  gray 
and  fox  squirrel,  cottontail  rabbit 
jackrabbit  and  snowshoe  hare  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  in  accordance  with  White 
Earth  Indian  Reservation  regulations  on 
those  parts  of  the  Reservation  that  are  a 
part  of  the  refuge. 

(v)  Mississippi— {i)  Hillside  National 
Wildlife  Refuge.  Hunting  of  quail, 
rabbit,  squirrel,  beaver,  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  of  raccoon 
and  opossum  is  permitted  from  sunset  to 
one  hour  before  suiu-ise. 
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(2)  Mathews  Brake  National  Wildlife 
Refage.  Hnnting  of  quail,  squirrel, 
beaver,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  of  raccoon  and  opossum  is 
permitted  from  sunset  to  one  hour 
before  sunrise. 

(3)  Morgan  Brake  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
beaver,  raccoon  and  opossum  is 
f>ennitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  of  raccoon  and  opossum  is 
permitted  from  sunset  to  one  hour 
before  sunrise. 

(4)  Noxubee  National  Wildlife  Refuge. 
Hunting  of  quail,  squirrel,  rabbit,  beaver, 
raccoon  and  opossum  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  The  bag  limit 
for  raccoon  is  one  per  day  and  the 
possession  limit  is  two. 

(5)  Panther  Swamp  National  Wildlife 
Refuge.  Hunting  of  quail,  rabbit,  squirrel, 
beaver,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge. 

(6)  Yazoo  National  Wildlife  Refuge. 
Hunting  of  squirrel,  rabbit,  raccoon, 
opossum  and  furbearers  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  special  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  squirrel  and  rabbit  is 
permitted  through  the  third  Friday  in 
November. 

(iii)  Hunting  of  rabbit  is  permitted 
again  beginning  the  second  Saturday  in 
February. 

(iv)  Hunting  of  raccoon  and  opossum 
is  permitted  the  last  four  days  of  the 
February  State  season. 

(v)  Beaver,  nutria,  muskrat,  bobcat 
and  coyote  may  be  taken  in  season 
during  any  refuge  hunt. 

(w)  Missouri— Mingo  National 
Wildlife  Refuge.  Hunting  of  squirrel  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(1)  Turkey  hunting  is  permitted  only 
during  the  State  spring  firearm  and  fall 
archery  seasons. 

(2)  Hunting  of  squirrel  is  permitted 
from  the  opening  of  the  State  season 
through  September  30. 

(3)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

[x]  Montana— [1]  Benton  Lake 
National  Wildlife  Refuge.  Hunting  of 
pheasant  and  partridge  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  is  permitted  through 
November  3a 

(ii)  Hunting  is  permitted  from  one-half 
hour  before  sunrise  to  sunset. 


(2)  Bowdoin  National  Wildlife  Refuge. 
Hunting  of  pheasant,  sharp-tailed 
grouse,  sage  grouse,  gray  partridge,  fox 
and  coyote  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the     •" 
following  conditions: 

(i)  Hunting  of  fox  and  coyote  is 
permitted  from  December  1  to  March  1. 

(ii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(3)  Charles  M.  Russell  National 
Wildlife  Refuge.  Hunting  of  upland 
game  birds,  turkey  and  coyote  is 
permitted  on  designated  areas  of  the 
refuge. 

[4]  Hailstone  National  Wildlife 
Refuge.  Hunting  of  upland  game  birds  is 
permitted  on  designated  areas  of  the 
refuge. 

(5)  Lake  Mason  National  Wildlife 
Refuge.  Hunting  of  upland  game  birds  is 
permitted  on  designated  areas  of  the 
refuge. 

(6)  Medicine  Lake  National  Wildlife 
Refuge.  Hunting  of  pheasant,  sharp- 
tailed  grouse  and  Hungarian  partridge  is 
permitted  on  designated  areas  of  the 
refuge. 

[7]  War  Horse  National  Wildlife 
Refuge.  Hunting  of  upland  game  birds  is 
permitted  on  designated  areas  of  the 
refuge. 

ly]  Nebraska — (1)  Crescent  Lake 
National  Wildlife  Refuge.  Hunting  of 
ring-necked  pheasant  and  sharp-tailed 
grouse  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

(2)  Valentine  National  Wildlife 
Refuge.  Hunting  of  pheasant,  sharp- 
tailed  grouse  and  prairie  chicken  is 
permitted  on  designated  areas  of  the 
refuge. 

(z)  Nevada— {1]  Pabranagat  National 
Wildlife  Refuge.  Hunting  of  pheasant, 
quail,  grouse,  partridge  and  rabbit  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  of  Jackrabbit  is  permitted  only 
during  the  regular  State  season  for 
cottontail  rabbit. 

(2)  Sheldon  National  Wildlife  Refuge. 
Hunting  of  quail,  grouse  and  partridge  is 
permitted  on  designated  areas  of  the 
refuge. 

(aa)  New  Mexico — (1)  Bitter  Lake 
National  Wildlife  Refuge.  Hunting  of 
quail,  ring-necked  and  white-winged 
pheasant,  quail,  cottontail  rabbit  and 
jackrabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  of  jackrabbit  and 
cottontail  rabbit  is  permitted  only  during 
the  State  quail  season. 

(ii)  Hunters  must  use  and  be  in 
possession  of  only  shells  containing 
steel  shot  in  the  South  Unit  (Area  C) 
during  waterfowl  seasons. 


(iii)  Only  shotguns  and  bows  and 
arrows  are  permitted. 

(2)  Bosque  del  Apache  National 
Wildlife  Refuge.  Hunting  of  quail, 
cottontail  rabbit  and  jackrabbit  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  of  jackrabbit  and 
cottontail  rabbit  is  permitted  only  during 
the  State  quail  season. 

(ii)  Only  shotguns  and  bows  and 
arrows  are  permitted. 

(bb)  New  York — (1)  Iroquois  National 
Wildlife  Refuge.  Hunting  of  upland 
game  birds,  small  game  mammals. 
legally  hunted  furbearers  and 
unprotected  wildlife  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required  for  night 
hunting  of  raccoon. 

(ii)  Hunting  is  not  permitted  from 
March  1  through  September  30. 

(2)  Montezuma  National  Wildlife 
Refuge.  Hunting  of  gray  squirrrel. 
cottontail  rabbit,  raccoon  and  fox  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  night 
hunting  of  raccoon. 

(ii)  Hunting  is  permitted  from  the  third 
Sunday  in  December  through  the  close 
of  the  respective  State  seasons. 

(cc)  North  Carolina — Pee  Dee 
National  Wildlife  Refuge.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(1)  Hunting  of  squirrel,  raccoon  and 
opossum  is  permitted  from  the  first  day 
of  the  State  season  through  the  third 
Friday  in  November,  except  during  deer 
gun  hunt  dates. 

(2)  Hunting  of  quail  is  permitted  from 
February  1  through  February  14. 

(3)  Hunting  of  rabbit  is  permitted  from 
February  15  through  the  end  of  the  State 
season. 

(dd)  North  Dakota — (1)  Arrowwood 
National  Wildlife  Refuge.  Hunting  of 
pheasant,  grouse,  Hungarian  partridge 
and  fox  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  from  the 
day  after  the  State  deer  gun  season 
through  the  regular  State  late  upland 
game  season. 

(2)  /.  Clark  Salyer  National  Wildlife 
Refuge.  Himting  of  pheasant,  partridge, 
grouse  and  turkey  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  Lake  Alice  National  Wildlife 
Refuge.  Hunting  of  upland  game  and  fox 
is  permitted  on  designated  areas  of  the 
refuge. 
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(4)  LoBtwood  National  Wildlife 
Refuge.  Hunting  of  sharp-tail  grouse  and 
Hungarian  partridge  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions; 

(i)  Hunting  is  not  permitted  on  the 
portion  of  the  refuge  south  of  Highway 
50  during  the  State  deer  gun  season. 

(ii)  Hunting  is  permitted  on  the  portion 
of  the  refuge  north  of  Highway  50  only 
after  the  close  of  the  State  deer  gun 
season. 

(5)  Tewaukon  National  Wildlife 
Refuge.  Hunting  of  ring-necked  pheasant 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  permitted  beginning  the  third 
day  after  the  start  of  either  the  State  late 
archery  deer  season  or  the  normal  State 
late  pheasant  season  whichever  is  later. 

(6)  Upper  Souris  National  Wildlife 
Refuge.  Hunting  of  sharp-tailed  grouse 
and  Hungarian  partridge  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Designated  areas  are  closed  during 
the  waterfowl  and  deer  gun  season. 

(ii)  Blaze  orange  vest  and  cap  are 
required  during  the  deer  gun  season. 

(ee)  Oklahoma— {1]  Sequoyah 
National  Wildlife  Refuge.  Hunting  of 
squirrel,  quail  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Only  shotguns 
and  bows  and  arrows  are  permitted. 

(2)  Tishomingo  National  Wildlife 
Refuge.  Hunting  of  quail,  squirrel  and 
rabbit  is  permitted  on  the  Tishomingo 
Wildlife  Management  Unit  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Hunting  of  upland  game  is  not 
permitted  in  the  goose  hunting  zone 
during  the  goose  hunting  season. 

(ii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(3)  Washita  National  Wildlife  Refuge. 
Hunting  of  quail  and  rabbit  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Only 
shotguns  and  bows  and  arrows  are 
permitted. 

(ff)  Oregon— [1]  Ankeny  National 
Wildlife  Refuge.  Hunting  of  pheasant 
and  quail  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  is  permitted  through 
October  31. 

(ii)  Hunters  must  check  in  and  out  of 
the  refuge  by  use  of  8elf-8er\'ice  permits. 

(2)  Baskett  Slough  National  Wildlife 
Refuge.  Hunting  of  pheasant  and  quail  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  through 
October  31. 

(ii)  Hunters  must  check  in  and  out  of 
the  refuge  by  use  of  self-service  permits. 


(3)  Cold  Springs  National  Wildlife 
Refuge.  Hunting  of  upJand  game  birds 
and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays,  Sundays  and 
State  holidays  beginning  at  noon  each 
day. 

(ii)  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

(iii)  Hunting  is  permitted  only  by 
shotgun  and  bow  and  flu-flu  arrow. 

(4)  Deer  Flat  National  Wildlife 
Refuge.  Hunting  of  upland  game  is 
permitted  on  the  Snake  River  Sector 
subject  to  the  following  condition: 
Hunting  is  not  permitted  from  February 
1  through  May  31. 

(5)  Hart  Mountain  National  Antelope 
Refuge.  Hunting  of  partridge  and  quail  is 
permitted  on  designated  areas  of  the 
refuge. 

(6)  Lower  Klamath  National  Wildlife 
Refuge.  Hunting  of  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Possession  of  firearms  in  posted 
retrieving  zones  is  not  permitted  except 
unloaded  firearms  may  be  taken  throu^ 
these  zones  when  in  transit  to  and  from 
hunting  areas. 

(7)  Malheur  National  Wildlife  Refuge. 
Hunting  of  pheasant  quail,  partridge, 
coyote  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  of  pheasant,  quail 
partridge  and  rabbit  is  permitted  during 
the  last  nine  days  of  the  State  pheasant 
season  in  designated  zones  of  Blitzen 
Valley  east  of  Highway  205.  Hunting  is 
also  permitted  on  Malheur  Lake  during 
the  waterfowl  hunting  season. 

(ii)  Hunting  of  coyote  and  rabbit  is 
permitted  from  September  1  to  January 
31  on  the  refuge  area  west  of  Highway 
205. 

(8)  McKay  Creek  National  Wildlife 
Refuge.  Hunting  of  upland  game  birds 
and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required  for  both  days 
on  opening  weekend. 

(ii)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays.  Sundays,  and 
State  holidays  beginning  at  noon  each 
day. 

(iii)  Hunting  of  rabbit  is  permitted 
only  during  the  State  waterfowl  season. 

(iv)  Hunting  is  permitted  by  shotgun 
and  bow  and  flu-flu  arrow  only. 

(9)  Umatilla  National  Wildlife  Refuge. 
Hunting  of  upland  game  birds  and  rabbit 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 


(i)  Parmits  are  required  for  huating  on 
the  McConiieck  Unit  for  both  days  on 
opening  weekoKL 

(ii)  Hunting  is  pennitted  ooiy  oo 
Wednesdays.  Saturdays.  Sundays  and 
State  holidays,  except  Christmas  Day,  in 
the  McConnack  Unit 

(iii)  Hunting  of  rabbit  is  panaatted 
only  during  th«  Statt  watv&Mwl  aaaaon. 

(iv)  Huntiog  is  permittad  by  skilgua 
and  bow  and  flu-flu  arrow  beyaaii^  at 
noon  each  day. 

(10)  WiJJkm  L  FmJey  National 
Wildlife  Refuge.  Himti^  of  phaMint 
and  quail  i»  pennitted  00  deaifsated 
areas  of  the  refuge  subject  to  th« 
following  cooditiooa: 

(i)  Hunting  is  permitted  through 
October  31. 

(ii)  Hunters  much  check  in  and  out  of 
the  refuge  by  use  of  self-service  permits. 

(gg)  PeiuuyJranio—Erie  Natiaaal 
Wildlife  Refuge.  Hunting  of  grouse, 
pheasant,  quaiL  sqoitrel,  rabbit 
wooddinck.  raeaioii.  skunk,  fbx  and 
opossum  is  peimittad  on  riii«<e»<*Td 
areas  of  the  refuge  subject  to  the 
following  condittoos: 

(1)  Permits  ars  required  for  hunting 
fox  and  raccoon. 

(2)  Honting  is  not  pennitted  hom 
Mart:h  1  through  August  31. 

(hh)  SmOh  Ccaolma—{\]  Cape 
Romain  National  WiJdJifii  R^V- 
Huntuig  of  eqaiiTel  and  raccoon  is 
permitted  on  designated  areas  of  the 
refuge  svbject  to  the  followii^ 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  squirrel  and  raccoon  is 
permitted  only  during  the  refuge  deer 
season. 

(2)  Carolina  Sandhills  National 
Wildlife  Refuge.  Hunting  of  quail 
rabbit  raccoon  and  opossimi  is 
permitted  on  designated  areas  of  the 
refuge  sabfect  to  the  following 
conditions: 

(i)  Permits  are  required  for  raccoon 
and  opossiun  hunting. 

(ii)  Hunting  of  raccoon  and  opossum  is 
permitted  from  March  1  throu^  March 
10. 

(ii)  South  Dakota— {!)  Lacreek 
National  Wildlife  Refuge.  Hunting  of 
ring-necked  pheasant  and  sharp-tailed 
grouse  is  permitted  on  designated  areas 
of  the  niage  sobject  to  the  followhig 
special  condition:  Permits  are  required. 

(2)  Sand  Lake  National  WUdli^ 
Refuge.  Hunting  of  pheasant  is 
pennitted  on  designated  areas  of  the 
refuge. 

(3)  Pocasse  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  pennitted  on 
designated  areas  of  the  refuge. 

(jj)  Tenneeeee    (1)  Hatdue  National 
Wildlife  Refuge.  Hunting  of  quaH 
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squirrel,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
The  State  fluorescent  orange 
requirements  for  the  deer  season  applies 
to  small  game  hunters  on  the  refuge 
during  the  refuge  firearms  deer  hunts. 

(2)  Lake  Isom  National  Wildlife 
Refuge.  Hunting  of  squirrels  and 
raccoons  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  of  squirrel  is  permitted 
from  the  fourth  Saturday  in  August 
through  October  15. 

(ii)  Hunting  of  raccoon  is  permitted  on 
four  consecutive  nights  beginning  on  the 
last  Wednesday  in  September  and  again 
on  four  consecutive  nights  beginning  on 
the  first  Wednesday  in  October. 

(iii)  Hunting  of  raccoon  is  permitted 
&om  7:30  p.m.  to  midnight. 

(iv)  Checking  of  bagged  raccoon  is 
required. 

(3)  Tennessee  National  Wildlife 
Refuge.  Hunting  of  squirrel  and  raccoon 
is  permitted  on  designated  areas  of  the 
refuge. 

(kk)  Texas— Hagerman  National 
Wildlife  Refuge.  Hunting  of  squirrel  and 
rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(1)  Hunters  are  required  to  check  in 
and  out  of  the  hunt  area. 

(2)  Only  shotguns  and  bows  and 
arrows  are  permitted. 

(11)  WoA— (1)  Bear  River  Migratory 
Bird  Refuge.  Hunting  of  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(ii)  Hunters  must  use  and  be  in  the 
possession  of  only  shells  containing 
steel  shot 

(2)  Ouray  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge. 

(mm)  Vermont — Missisquoi  National 
Wildlife  Refuge.  Hunting  of  upland 
game  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
special  condition:  The  use  of  rifles  is  not 
permitted  on  that  portion  of  the  refuge 
lying  east  of  the  Missisquoi  River. 

(mi)  Washington — (1)  Columbia 
National  Wildlife  Refuge.  Hunting  of 
pheasant,  quail,  partridge  and  rabbit  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  of  upland  game  birds  and 
rabbit  is  permitted  only  during  State 
seasons  that  run  concurrently  with  the 
State  waterfowl  season. 

(ii)  Only  shotguns  and  bows  and 
arrows  are  permitted. 


(2)  Conboy  Lake  National  Wildlife 
Refuge.  Hunting  of  grouse,  pheasant, 
quail  and  partridge  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  McNory  National  Wildlife  Refuge. 
Hunting  of  upland  game  birds  and  rabbit 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  by  shotgun  or 
bow  and  flu-flu  arrow  only  on 
Wednesdays,  Saturdays,  Sundays  and 
State  holidays  beginning  at  noon  each 
day. 

(ii)  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

(4)  Toppenish  National  Wildlife 
Refuge.  Hunting  of  upland  game  birds 
and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Hunting  is  permitted  only  by 
shotgun  or  bow  and  flu-flu  arrow 
beginning  at  noon  each  day. 

(ii)  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

(5)  Umatilla  National  Wildlife  Refuge. 
Hunting  of  upland  game  birds  and  rabbit 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  by 
shotgun  or  bow  and  flu-flu  arrow 
beginning  at  noon  each  day. 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays  and 
State  holidays  in  the  Patterson  Slough 
Unit. 

(iii)  Hunting  of  rabbit  is  permitted 
only  during  the  State  waterfowl  season. 

(6)  Willapa  National  Wildlife  Refuge. 
Hunting  of  blue  and  ruffed  grouse  is 
permitted  on  the  Long  Island  Unit 
subject  to  the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Only  archery  hunting  is  permitted. 

(oo)  Wisconsin — (1)  Horicon  National 
Wildlife  Refuge.  Hunting  of  ring-necked 
pheasant,  gray  partridge,  squirrel  and 
cottontail  rabbit  is  permitted  subject  to 
the  following  condition:  Hunting  is 
permitted  from  the  opening  of  the 
respective  State  season  through  the 
State  deer  firearms  season. 

(2)  Necedah  National  Wildlife  Refuge. 
Hunting  of  small  game  is  permitted  on 
designated  areas  of  the  refuge. 

(pp)  Wyoming — (1)  Pathfinder 
National  Wildlife  Refuge.  Hunting  of 
sage  grouse  and  cottontail  rabbit  is 
permitted  on  designated  areas  of  the 
refuge. 

(2)  Seedskodee  National  Wildlife 
Refuge.  Hunting  of  sage  grouse  and 
cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge. 


§  32.32  Refuge-specific  regulations;  big 
game. 

(a)  Alabama — (1)  Choctaw  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Permits  are  required. 

(ii)  Only  archery  hunting  is  permitted. 

(iii)  Hunting  is  permitted  from  the 
opening  day  of  the  State  season  through 
the  Saturday  before  Christmas  Day. 

(2)  Eufaula  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Only  archery  hunting  is  permitted. 

(ii)  Archery  hunting  is  permitted 
during  the  State  archery  and  gun  season. 

(iii)  Checking  of  bagged  game  is 
required.  < 

(3)  Wheeler  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Bow  hunting  is  permitted  during 
the  first  four  weeks  of  the  State  season. 

(iii)  Hunting  with  bows  and  arrows 
and  flintlock  firearms  is  permitted 
during  the  last  two  weeks  of  the  State 
season. 

(iv)  All  hunters  are  required  to  wear 
an  outergarment  containing  a  minimum 
of  144  square  inches  of  daylight 
fluorescent  orange  material  visible  from 
any  angle  during  any  refuge  deer  gun 
hunt. 

(b)  Arizona — (1)  Cabeza  Prieta 
National  Wildlife  Refuge.  Hunting  of 
desert  bighorn  sheep  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Entry  permits 
are  required. 

(2)  Havasu  National  Wildlife  Refuge. 
Hunting  of  desert  bighorn  sheep  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  only  permitted  on  the  part  of 
the  Bill  Williams  Unit  south  of  the 
Planet  Ranch  Road  in  Unit  44A. 

(3)  Kofa  National  Wildife  Refuge. 
Hunting  of  mule  deer  and  desert  bighorn 
sheep  is  permitted  on  designated  areas 
of  the  refuge. 

(c)  Arizona  and  California — (1)  Cibola 
National  Wildlife  Refuge.  Hunting  of 
mule  deer  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  During  the  waterfowl  season, 
hunting  of  deer  is  not  permitted  on  Farm 
Unit  2  before  12:00  p.m.  each  day. 

(ii)  Hunting  is  not  permitted  within  50 
yards  of  any  road  or  levee  or  within  250 
yards  of  any  farmworker. 

(iii)  Only  antlered  deer  may  be  taken. 
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(2)  Imperial  National  Wildlife  Refuge. 
Hunting  of  mule  deer  is  permitted  on 
designated  areas  of  the  refuge. 

(d)  Arkansas— {\)  Big  Lake  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Only  archery  hunting  is  permitted. 

(iii)  Hunting  is  permitted  from 
November  1  through  December  31. 

(2)  Felsenthal  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  from 
the  opening  day  of  the  State  season 
through  January  31. 

(iii)  Muzzleloader  hunting  is  permitted 
on  the  fourth  Friday  and  Saturday  in 
October. 

(iv)  Hunting  of  antlerless  deer  is 
permitted  during  the  Thanksgiving  Day 
Holiday  deer  gun  hunt. 

(3)  Holla  Bend  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 
(ii)  Only  archery  hunting  is  permitted. 
(iii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(4)  Overflow  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  from 
the  opening  day  of  the  State  season 
through  October  31. 

(iii)  Muzzleloader  hunting  is  permitted 
on  the  fourth  Friday  and  Saturday  in 
October. 

(5)  White  River  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  The  youth/adult  hunt  is  permitted 
on  the  Friday  and  Saturday  after 
Thanksgiving  Day. 

(iii)  During  the  youth/adult  deer  hunt, 
all  hunters  over  15  years  of  age  must  be 
accompanied  by  at  least  one  and  not 
more  than  two  youths,  ages  15  and 
under. 

(iv)  Archery  hunting  is  permitted  from 
the  opening  day  of  the  State  season 
through  October  31  and  from  the  first 
Saturday  in  January  through  January  31. 

(v)  Muzzleloader  hunting  is  permitted 
the  last  two  days  of  the  State's  first 
muzzleloader  deer  season. 


(vi)  Hunting  of  deer  with  modem  gims 
is  permitted  on  the  first  Friday  and 
Saturday  of  the  first  State  deer  gun 
season. 

(vii)  The  bag  limit  for  all  deer  gim 
hunts  is  one  deer  of  either  sex  per  hunt. 

(vlii)  Hunting  of  turkey  is  permitted 
Wednesday  through  Saturday  of  the 
State  spring  season. 

(ix)  Chedcing  of  bagged  game  is 
required. 

(e)  California — Clear  Lake  National 
Wildlife  Refuge.  Hunting  of  pronghom 
antelope  is  permitted  on  the  controlled 
"U"  Unit  of  the  refuge  subject  to  the 
following  conditions: 

(1)  The  unit  is  open  to  hunting  only 
during  the  first  2  weekends  of  the  State 
season. 

(2)  Access  to  the  unit  is  permitted  only 
through  the  gate  located  on  Clear  Lake 
Road. 

(f)  Colorado— {I)  Arapaho  National 
Wildlife  Refuge.  Hunting  of  pronghom 
antelope  is  permitted  on  designated 
areas  of  the  refuge. 

(2)  Browns  Park  National  Wildlife 
Refuge.  Hunting  of  mule  deer  is 
permitted  on  designated  areas  of  the 
refuge. 

(g)  Delaware--{\)  Bombay  Hook 
National  Wildlife  Refuge.  Hunting  of 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

(2)  Prime  Hook  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(h)  Florida — (1)  Chassahowitzka 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  and  feral  hogs  is 
pemitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(2)  Lake  Woodruff  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
folloviring  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  on 
the  first  sixteen  days  of  the  State 
archery  season. 

(iii)  Two  four-day  blackpowder  hunts 
are  permitted  beginning  on  the 
Thursdays  immediately  before  and  after 
the  State  blackpowder  hunt. 

(iv)  During  all  hunts,  hunters  are 
required  to  remain  on  their  stand  from 
one-half  hour  before  sunrise  until  9:00 
a.m. 

(3)  Lower  Suwannee  National 
Wildlife  Refuge.  Hunting  of  white-tailtd 
deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 


(ii)  Hunting  during  the  general  gun 
season  is  restricted  to  the  first  10 
consecutive  days  of  the  State  season 
and  to  10  consecutive  days  beginning 
the  second  Saturday  in  December. 

(4)  Loxahotchee  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  for  six 
consecutive  days  beginning  on  the  first 
Saturday  in  November. 

(iii)  One  deer  may  be  takea  Deer  may 
be  of  either  sex. 

(iv)  Buckshot  crossbows  and 
handguns  are  not  permitted. 

(v)  Guns  must  be  unloaded  and  cased 
or  dismantled  when  outside  the  hunting 
area  and  when  the  boat  is  enroute  to  or 
from  the  hunting  area. 

(5)  SL  Marks  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer. 
turkeys  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  for  10 
consecutive  days  beginning  the  first 
Friday  in  November. 

(iii)  A  hogs  only  hunt  is  permitted  for 
two  consecutive  days  beginning  the 
third  Friday  in  November. 

(iv)  A  bucks  only  hunt  using  bows 
and/or  muzzleloaders  is  permitted  for 
two  consecutive  days  beginning  the 
third  Friday  after  Thanksgiving. 

(v)  Two  2-day  buck  only  hunts  are 
permitted  beginning  on  the  second  and 
fourth  Saturdays  in  January. 

(vi)  Turkey  hunting  is  permitted  for 
nine  consecutive  days  begirming  the 
fourth  Friday  in  March. 

(vii)  A  portion  of  the  refuge  is 
cooperatively  administered  as  part  of 
the  Aucilla  Wildlife  Management  Area. 
and  State  regulations  apply  entiisly  to 
this  area. 

(6)  St.  Vincent  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer, 
turkey  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Permits  are  required. 

(ii)  The  bag  limit  for  white-tailed  deer 
and  tuj-key  is  one  of  either  sex  during 
the  archery  and  primitive  weapons 
hunts. 

(iii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(iv)  During  the  archery  and  primitive 
weapons  hunts,  hunters  must  remain  on 
their  stands  from  one-half  hour  before 
sunrise  to  9:00  a.m.  unless  a  deer  is 
taken. 

(i)  Georgia— (\)  Blackbeard Island 
National  Wildlife  Refuge.  Hunting  of 
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white-tailed  deer  is  permitted  on 
desi^ated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  for 
three  consecutive  days  beginning  the 
fourth  Monday  in  October  and  for  three 
consecutive  days  beginning  the  fourth 
Friday  in  November. 

(iii)  Two  deer  may  be  taken.  Deer  may 
be  of  either  sex. 

(iv)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(v)  Hunters  are  required  to  remain  on 
their  stands  from  one-half  hour  before 
sunrise  until  9:00  a.m.  and  from  two 
hours  before  sunset  until  sunset  unless  a 
deer  is  taken. 

(2)  Harris  Neck  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  on 
the  fourth  Saturday  in  September. 

(iii)  Shotgtui  hunting  is  permitted  on 
the  third  Saturday  in  December. 

(iv)  Two  deer  may  be  taken.  Deer  may 
be  of  either  sex. 

(v)  Only  shotguns  are  permitted 
during  the  gun  hunt 

(vi)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(vii)  Hunters  are  required  to  remain 
on  their  stands  &om  one-half  hour 
before  sunrise  until  9:00  a.m.  and  from 
two  hours  before  sunset  until  sunset 
unless  a  deer  is  taken. 

(3)  Okefenokee  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  fire  required. 

(ii)  Archery  hunting  is  permitted  on 
Thursday.  Friday  and  Saturday  during 
the  State  archery  season. 

(iii)  Shotgim  hunting  is  permitted  on 
the  Cowhouse  Island  Unit  on  the  first 
Saturday  of  the  State  firearm  season 
and  on  alternate  Saturdays  thereafter 
through  December  31. 

(iv)  Shotgiui  hunting  is  permitted  on 
the  Pocket  Unit  on  the  first  Saturday  of 
November  and  December. 

(v)  Shotgun  hunting  is  permitted  on 
the  Suwannee  Canal  Recreation  Area  on 
the  first  and  second  Thursdays  and 
Fridays  of  the  State  firearm  season. 

(vi)  Deer  of  either  sex  may  be  taken. 

(vii)  Hunters  are  required  to  remain 
on  their  stands  from  one-half  hour 
before  sunrise  until  9:00  a.m.  and  from 
two  hours  before  sunset  until  sunset 
unless  a  deer  is  taken. 

(4)  Piedmont  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 


of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  A  bucks  only  hunt  is  permitted  for 
three  consecutive  days  beginning  on  the 
first  Thursday  in  November. 

(iii)  A  primitive  weapons  hunt  of  deer 
is  permitted  for  three  consecutive  days 
beginning  on  the  third  Thursday  in 
October.  Bucks  taken  during  this  hunt 
must  have  3  or  more  points  on  one  side 
or  must  be  antlerless. 

(iv)  A  general  gun  hunt  of  deer  is 
permitted  on  the  second  and  third 
Saturday  in  November  and  the  first 
Saturday  in  December. 

(v)  Three  3-day  turkey  hunts  are 
permitted  beginning  on  the  first,  second 
and  third  Thursdays  in  April. 

(vi)  Only  still  hunting  is  permitted. 

(5)  Wassaw  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  on 
three  consecutive  days  beginning  the 
second  Friday  in  November.  Primitive 
weapons  are  also  permitted  on  the  third 
day  of  this  hunt. 

(iii)  Gun  hunting  is  permitted  on  two 
consecutive  days  beginning  the  second 
Friday  in  December. 

(iv)  Two  deer  may  be  taken.  Deer  may 
be  of  either  sex. 

(v)  Hunters  are  required  to  remain  on 
their  stands  from  one-half  hour  before 
sunrise  until  9KX)  a.m.  and  from  two 
hours  before  sunset  until  sunset  unless  a 
deer  is  taken. 

(vi)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(j)  Georgia  and  South  Carolina- 
Savannah  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  and  feral 
hogs  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(1)  Permits  are  required. 

(2)  Hunting  is  permitted  for  seven 
consecutive  days  beginning  the  fourth 
Monday  in  October. 

(3)  Only  shotguns  and  bows  and 
arrows  are  permitted. 

(4)  Hunters  are  required  to  wear  a 
visible  outergarment  made  of  daylight 
fluorescent  orange  material. 

(k)  Idaho— [l]  Deer  Flat  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  permitted  only  on  the  Snake 
River  Sector. 

(2)  Kootenai  National  Wildlife 
Refiige.  Hunting  of  deer,  elk.  black  bear, 
moose  and  mountain  lion  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Hunting  is  permitted  only  on  that 


portion  of  the  refuge  that  lies  west  of  the 
West  Side  Road. 

(1)  Illinois— (\]  Crab  Orchard 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  A  special  permit  issued  by  the 
Illinois  Department  of  Conservation  is 
required. 

(2)  Hunting  is  permitted  only  during 
the  State  shotgun  and  bow  and  arrow 
seasons. 

(3)  Hunters  using  Area  II  are  required 
to  check  in  at  the  refuge  fire  station 
prior  to  hunting. 

(4)  Hunting  is  permitted  only  from 
ground  level. 

(m)  Illinois,  Iowa,  Minnesota  and 
Wisconsin — Upper  Mississippi  River 
Wild  Life  and  Fish  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Hunting  is  not  permitted  on  the 
Goose  Island  Area  in  Pool  8. 

(2)  Hunting  of  deer  is  permitted  on 
other  areas  that  are  closed  during  the 
waterfowl  hunting  season  and  eu^ 
designated  by  signs  as  "Area  Closed" 
beginning  the  day  after  the  close  of  the 
applicable  State  duck  hunting  season. 

(3)  Construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not 
permitted. 

(4)  All  stands  must  be  removed  from 
the  refuge  at  the  end  of  each  day's  hunt. 

(n)  Illinois,  Iowa  and  Missouri — Mark 
Twain  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(1)  Hunting  with  shotgun  only  is 
permitted  on  portions  of  the  Gardner 
Division.  A  valid  State-issued  shotgim 
deer  permit  with  Mark  Twain  National 
Wildlife  Refuge  designated  on  it  is 
required.  Hunting  is  permitted  during  a 
portion  of  the  November  Illinois  shotgun 
season.  Hunting  is  permitted  from  6:30 
a.m.  to  3:00  p.m. 

(2)  Hunting  of  white-tailed  deer  is 
permitted  in  designated  areas  on  the 
Timber  Division  and  Turkey  and  Otter 
Islands  during  the  State  season. 

(3)  Archery  hunting  of  white-tailed 
deer  on  the  Gardner  Division  is 
permitted  during  a  portion  of  the  Illinois 
archery  deer  season.  A  valid  State- 
issued  shotgun  deer  permit  with  Mark 
Twain  National  Wildlife  Refuge 
designated  on  it  is  required. 

(0)  lowa—DeSoto  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(1)  Permits  are  required. 

(2)  Only  archery  hunting  is  permitted. 
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(3)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(4)  All  stands  must  be  removed  from 
the  refuge  by  the  close  of  the  season. 

(p)  Kansas— [\ )  Flint  HiUs  National 
Wildlife  Refuge.  Hunting  of  big  game  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
The  use  of  rifled  firearms  is  not 
persBitted. 

(2)  Kit-win  National  Wildlife  Refuge. 
Fiunting  of  deer  and  turkey  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions:  Only 
archery  hunting  of  deer  is  permitted. 

(q)  Louisiana — (1)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
while-tailed  deer,  turkey  and  unmarked 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Only  still  hunting  is  permitted. 

(ii)  Unmarked  feral  hogs  may  be  taken 
only  during  the  refuge  deer  seasons. 

(2)  Catahoula  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
unmarked  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required  for  the  youth 
gun  hunt. 

,  (ii)  The  youth  gun  hunt  for  persons  age 
15  and  under  is  permitted  on  the  first 
and  second  Saturdays  of  November. 

(iii)  Deer  (bucks  only)  and  unmarked 
feral  hogs  may  be  taken  during  the 
youth  gun  hunt. 

(iv)  Muzzleloader  hunting  for  deer 
(bucks  only)  and  unmarked  feral  hogs  is 
permitted  for  5  consecutive  days 
beginning  the  Saturday  after 
Thanksgiving  Day. 

(v)  Only  still  hunting  is  permitted. 

(vi)  Checking  of  bagged  game  is 
required. 

(3)  D'Arbonne  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  of  deer 
with  guns  is  permitted  through  the 
Saturday  after  Thanksgiving  Day. 

(4)  Tensas  River  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Either-sex  deer  hunting  is 
permitted  within  the  framework  of  State 
regulations. 

(iii)  The  bag  limit  for  all  gun  hunts  is 
one  deer  per  day.  Deer  may  be  of  either 
sex. 

(iv)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(v)  Checking  of  bagged  game  is 
required. 


(5)  Upper  Ouachita  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  The  refuge  gun 
season  for  deer  closes  the  Saturday 
after  Thanksgiving  Day. 

(r)  Maine — (1)  Moosehom  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(2)  Rachel  Carson  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Only  shotguns,  muzzleloading  rifles, 
compound  and  long  bows  and  arrows 
are  permitted. 

(s)  Maryland— (\]  Eastern  Neck 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(2)  Blackwater  National  Wildlife 
Refuge.  Hunting  of  sika  and  white-tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

(t)  Michigan — (1)  Seney  National 
Wildlife  Refuge.  Hunting  of  deer  and 
bear  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(i)  Hunting  of  deer  with  bow  and 
arrow  only  is  permitted  from  the 
opening  of  the  State  season  through 
November  12  and  from  December  1 
through  the  end  of  the  State  deer 
archery  season. 

(ii)  Hunting  of  bear  is  permitted  with 
gun  or  bow  and  arrow  only. 

(iii)  The  use  of  dogs  while  hunting 
bear  is  not  permitted. 

(2)  Shiawassee  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(u)  Minnesota — Agassiz  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  and  moose  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(ii)  All  stands  must  be  removed  from 
the  refuge  at  the  end  of  each  day's  hunt. 

(2)  Big  Stone  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 


(ij)  All  stands  must  be  removed  from 
the  refuge  at  the  end  of  each  day's  hunt 

(3)  Rice  Lake  National  Wildlife 
Refuge.  Hunting  of  white  tailed-deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(ii)  All  stands  must  be  removed  from 
the  refuge  at  the  end  of  each  day's  hunt. 

(4)  Sherburne  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(ii)  All  stands  must  be  removed  from 
the  refuge  at  the  end  of  each  day's  hunt. 

(5)  Tamarac  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  dn  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  in  accordance  with 
White  Earth  Reservation  regulations  on 
those  portions  of  the  Reservation  that 
are  a  part  of  the  refuge. 

(ii)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(iii)  All  stands  must  be  removed  from 
the  refuge  at  the  end  of  each  day's  hunt. 

(v)  Mississippi— Hillside  National 
Wildlife  Refuge.  Hunting  of  white  tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  hunting 
with  guns. 

(ii)  The  youth  deer  hunt  for  persona 
age  15  and  under  is  permitted  for  two 
consecutive  days  begiiming  on  the  third 
Saturday  in  November.  Only  such 
youths  may  carry,  handle  or  discharge 
fireamu  during  this  hunt. 

(iii)  General  gun  hunt  is  permitted  for 
two  consecutive  days  beginning  on  the 
third  Friday  in  December. 

(iv)  Only  still  hunting  is  permitted. 

(2)  Mathews  Brake  National  Wildlife 
Refuge.  Hunting  of  white  tailed-deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Only  archery  hunting  is  permitted. 

(3)  Morgan  Brake  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions; 

(i)  Only  archery  and  primitive 
weapons  hunting  are  permitted  except 
for  the  antlerless  deer  hunt  with  modem 
guns. 
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(ii)  Permits  are  required  for  hunting 
aatierleBs  deer  with  modem  guns, 
(iii)  Only  still  hunting  is  permitted. 

(4)  Noxubee  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  and  turkey 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Only  shotguns  are  permitted  for 
tiu-key  hunting. 

(iii)  Checking  of  bagged  game  is 
required. 

(iv)  Only  portable  stands  are 
permitted. 

(5)  Panther  Swamp  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
tiirkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  hunting 
antlerless  deer  with  modem  guns. 

(ii)  The  youth  deer  hunt  for  persons 
age  15  and  under  is  permitted  for  two 
consecutive  days  beginning  on  the  day 
following  Thanksgiving  Day.  Only  the 
youth  may  carry,  handle  or  discharge 
firearms  during  this  hunt. 

(iii)  Only  stiU  hunting  is  permitted. 

(iv)  Only  shotguns  are  permitted  for 
turkey  hunting. 

(6)  Yazoo  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  and  turkey 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  The  youth  deer  hunt  for  persons 
age  15  and  under  is  permitted  for  three 
consecutive  days  beginning  with 
Thanksgiving  Day. 

(iii)  During  the  youth  deer  hunt  only 
the  youth  may  carry,  handle  and/or 
discharge  the  firearm. 

(iv)  Muzzleloader  deer  hunting  is 
permitted  the  first  six  days  of  the  State 
season  excluding  Sunday. 

(v)  General  gun  deer  hunting  is 
permitted  the  first  Saturday  of  the  State 
season  following  the  muzzleloader  hunt. 

(vi)  Hunting  of  turkey  is  permitted 
each  Friday  and  Saturday  during  the 
State  April  season. 

(vii)  Only  shotguns  are  permitted  for 
turkey  hunting. 

(viii)  The  bag  limit  for  turkey  is  one 
bearded  turkey,  and  the  bag  limit  for  all 
deer  hunts  is  one  deer. 

(ix)  Only  still  hunting  is  permitted. 

(x)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(xi)  Checking  of  bagged  game  is 
required. 

(w)  Missouri— {\]  Mingo  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Only  archery  hunting  is  permitted. 


(ii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(iii)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(iv)  All  stands  must  be  removed  from 
the  refuge  by  the  close  of  the  season. 

(2)  Swan  Lake  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Only  primitive  weapons  are 
permitted  for  hunting  on  designated 
areas  of  the  refuge. 

(x)  Montana—  (1)  Charles  M.  Russell 
National  Wildlife  Refuge.  Hunting  of  big 
game  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
special  conditions:  , 

(ij  Hunting  of  coyotes  is  permitted 
from  the  first  day  of  the  general 
Statewide  antelope  season  through 
February  5. 

(ii)  Off-road  retrieval  of  downed  game 
by  motor  vehicle  is  not  permitted. 

(2)  Lee  Metcalf  National  Wildlife 
Refuge.  Hunting  of  white-tailed  and 
mule  deer  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Only  archery  hunting  is  permitted, 
(ii)  Firearms  are  not  permitted. 
(iii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(3)  Medicine  Lake  National  Wildlife 
Refuge.  Hunting  of  deer  and  antelope  is 
permitted  on  designated  areas  of  the 
refuge. 

(4)  Red  Rocks  Lake  National  Wildlife 
Refuge.  Hunting  of  deer,  elk,  moose  and 
pronghom  antelope  is  permitted  on 
designated  areas  of  the  refuge. 

(y)  Nebraska— {\]  Crescent  Lake 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer,  mule  deer  and 
pronghom  antelope  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Checking  of  bagged  game  is 
required. 

(2)  DeSoto  National  Wildlife  Refuge. 
Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Only  archery  hunting  is  permitted 
on  the  area  located  west  of  the  Missouri 
River.  Firearms  are  not  permitted  on  this 
area. 

(iii)  Muzzleloader  hunting  of  deer  is 
permitted  on  the  area  located  in  the 
central  portion  of  the  refuge.  Entry  to 
this  hunting  area  is  permitted  one  hour 
before  shooting  hours.  All  permit 
holders  and  their  vehicles  must  be  out  of 
the  designated  shooting  hunting  area  no 
later  than  one  hour  after  sunset. 


(iv)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted, 

(v)  All  stands  must  be  removed  from 
the  refuge  by  the  close  of  the  season. 

(3)  Valentine  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
mule  deer  is  permitted  on  designated 
areas  of  the  refuge. 

(z)  Nevada — (1)  Desert  National 
Wildlife  Refuge.  Hunting  of  bighorn' 
sheep  is  permitted  on  designated  areas 
of  the  range  subject  to  the  following 
conditions: 

(i)  Bighorn  sheep  guides  are  required 
to  obtain  a  Special  Use  Permit  prior  to 
taking  clients  on  to  the  range. 

(ii)  Only  bighorn  sheep  tag  holders 
may  possess  or  carry  a  firearm  or  bow 
that  must  be  a  legal  weapon  as  defined 
by  State  regulations. 

(iii)  Natural  mortalities  or  "pickup 
heads"  found  on  the  range  are 
government  property  and  possession  or 
removal  of  them  from  the  range  is  not 
permitted. 

(2)  Sheldon  National  Wildlife  Refuge. 
Hunting  of  deer,  antelope  and  bighorn 
sheep  is  permitted  on  designated  areas 
of  the  refuge. 

(aa)  New  Jersey — Great  Swamp 
National  Wildlife  Refuge.  Hunting  of 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

(bb)  New  Mexico — (1)  Bitter  Lake 
National  Wildlife  Refuge.  Hunting  of 
mule  deer  is  permitted  on  designated 
areas  of  the  refuge. 

(2)  Bosque  del  Apache  National 
Wildlife  Refuge.  Hunting  of  mule  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required  for  hunting  in  the 
Bottomlands  Management  Hunt  Unit. 

(cc)  New  York — (1)  Iroquois  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge. 

(2)  Montezuma  National  Wildlife 
Refuge.  Himting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(dd)  North  Carolina — (1)  MacKay 
Island  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  are  required. 

(2)  Pee  Dee  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions; 

(i)  Permits  are  required  for  the  gun 
hunts. 
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(ii)  Muzzleloader  hunting  is  permitted 
the  first  Tuesday  after  Veterans  Day,  the 
first  Monday,  Tuesday,  Friday  and 
Saturday  of  the  State  November  regular 
gun  season  and  Thanksgiving  Day» 
which  is  a  youth  hunt  day. 

(iii)  One  deer  may  be  taken  during 
each  gun  hunt.  Deer  may  be  of  either 
sex. 

(iv)  Archery  hunting  for  deer  is 
permitted  the  entire  State  season. 

(3)  Pungo  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Gun  hunting  is  permitted  on  four 
consecutive  Fridays  and  Saturdays 
beginning  with  the  second  Friday  of 
October. 

(iii)  Only  shotguns  and  primitive 
weapons  are  permitted  during  the  gun 
hunts. 

(v)  Archery  hunting  is  permitted 
during  the  State  season. 

(ee)  North  Dakota— [1]  Arrowwood 
National  Wildlife  Refuge.  Hunting  of 
deer  is  permitted  on  designated  areas 
subject  to  the  following  condition: 
Archery  hunting  is  permitted  through  the 
day  before  the  opening  of  the  State 
waterfowl  season,  and  it  is  permitted 
following  the  deer  gim  season. 

(2)  Audubon  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Refuge  and  State  permits  are 
required  for  the  first  one  and  a  half  days 
of  the  State  gun  season. 

(ii)  Hunting  with  bow  and  arrow  is 
permitted  only  from  noon  of  the  day 
following  the  close  of  the  State  deer 
firearms  season  through  the  close  of  the 
State  archery  season. 

(3)  Chase  Lake  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Archery  hunting 
is  permitted  through  the  day  before  the 
opening  of  the  State  waterfowl  season, 
and  it  is  permitted  following  the  deer 
gun  season. 

(4)  Des  Lacs  National  Wildlife  __. 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Refuge  and  State  permits  are 
required  for  the  first  one  and  a  half  days 
of  the  State  giui  season. 

(ii)  Only  persons  with  valid  permits 
are  permitted  on  the  refuge  during  the 
first  one  and  one  half  days  of  the 
season. 

(iii)  Archery  hunting  is  permitted 
through  the  day  before  the  opening  of 
the  State  waterfowl  season,  and  it  is 
permitted  following  deer  gun  season. 


(5)/.  Clark  Salyer  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(6)  Lake  Alice  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Only  archery  hunting  is  permitted 
on  the  refuge's  Special  Archery  Unit. 

(ii)  Only  portable  devices  or  natural 
materials  for  temporary  blinds  and  tree 
stands  are  permitted. 

(7)  Lake  Nettie  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Archery  hunting  is  permitted  only  from 
noon  of  the  day  following  the  close  of 
the  State  deer  firearms  season  until  the 
close  of  the  State  archery  serson. 

(8)  Lake  Zahl  Notional  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Only  archery  hunting  is  permitted. 

(ii)  Hunting  is  not  permitted  from  the 
opening  day  of  the  State  waterfowl 
season  through  the  close  of  the  State 
deer  gun  season. 

(9)  Long  Lake  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  the  refuge  subject  to  the 
following  condition:  Archery  hunting  is 
permitted  through  the  day  before  the 
opening  of  the  State  waterfowl  season 
and  it  is  permitted  following  the  deer 
gun  season. 

(10)  Lostwood  National  Wildlife 
Refuge.  Hunting  of  deer  only  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Refuge  and  State  permits  are 
required  for  the  first  one  and  one  half 
days  of  the  State  gun  season. 

(ii)  Only  persons  with  valid  permits 
are  permitted  on  the  refuge  during  the 
first  one  and  one  half  days  of  the 
season. 

(11)  Slade  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Archery  hunting  is  permitted  through  the 
day  before  the  opening  of  the  State 
waterfowl  season,  and  it  is  permitted 
following  the  deer  gun  season. 

(12)  Tewaukon  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permittted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  during 
the  State  late  archery  deer  season. 

(ii)  In  those  years  when  a  pheasant 
hunt  is  permitted,  the  refuge  deer  season 
closes  the  day  before  the  pheasant 


season  begins.  If  the  State's  late 
pheasant  and  deer  seasons  begin  on  the 
same  day,  deer  hunting  only  is  permitted 
for  the  first  two  days  after  which  the 
refuge  pheasant  season  begins. 

(13)  Upper  Souris  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge. 

(ff)  Okahoma—(\]  Salt  Plains 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  and  turkey  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(2)  Tishomingo  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunters  are  required  to  check 
in  and  out  of  the  hunt  area. 

(3)  Wichita  Mountains  Wildlife 
Refuge.  Hunting  of  elk  white-tailed  deer 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition; 
Permits  are  required. 

(gg)  Oregon— {\)  Deer  Flat  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  permitted  only  on  the  Snake 
River  Sector. 

(2)  Hart  Mountain  National  Antelope 
Refuge.  Hunting  of  deer,  antelope  and 
bighorn  sheep  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  Malheur  National  Wildlife  Refuge. 
Hunting  of  deer  and  antelope  is 
permitted  on  designated  areas  of  the 
refuge. 

(4)  William  L.  Finley  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Only  shotgun  and  archery  hunting 
are  permitted. 

(ii)  Hunters  must  check  in  and  out  of 
the  refuge  by  use  of  self-service  permits. 

(hh)  Pennsylvania — Erie  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(1)  Target  practice  or  random  shooting 
is  not  permitted. 

(2)  The  construction  or  use  of 
permanent  blinds,  platforms  and 
scaffolds  is  not  permitted. 

(ii)  South  Carolina — (1)  Cape  Romain 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Two  six -day  hunts  are  permitted 
beginning  on  the  first  Mondays  in 
November  and  December. 
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(2)  Carolina  Sandhills  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  is  permitted  on  desire  ted  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(!)  Archery  hunting  is  permitted  from 
the  third  Monday  in  October  through  the 
following  Saturday. 

(ii)  Hunting  with  bows  and  arrows 
and  muzzleloading  firearms  is  permitted 
from  the  last  Monday  in  October 
through  the  following  Friday. 

(iii)  Hunting  with  modem  rifles  and 
shotguns  is  permitted  for  three 
consecutive  days  beginning  on  the 
Wednesday  of  the  week  preceding 
Thanksgiving  Day. 

(iv)  Checking  the  bagged  deer  is 
required. 

(v)  In  addition  to  the  State  bag  limits, 
one  antlerless  deer  may  be  taken  during 
each  of  the  three  hunt  seasons. 

(vi)  Only  still  hunting  is  permitted. 

(vii)  Hunters  are  required  to  wear  a 
visible  outergarment  made  of  daylight 
fluorescent  orange  material. 

(3)  Pinckney  Island  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  on  the  second 
Saturday  in  October  and  the  third 
Saturday  in  November. 

(iii)  Only  shotgims  are  permitted. 

(iv)  Two  deer  may  be  taken.  Deer  may 
be  of  either  sex. 

(v)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(vi)  Hunters  are  required  to  remain  on 
their  stands  from  one-half  hour  before 
sunrise  until  9:00  a.m.  and  from  two 
hours  before  sunset  until  sunset  unless  a 
deer  is  taken. 

(vii)  Hunters  are  required  to  wear  a 
visible  outergarment  made  of  daylight 
fluorescent  orange  material. 

(4)  Santee  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  on  the  Cuddo  Unit 
is  permitted  from  the  third  Monday  in 
October  through  the  following  Saturday. 

(iii)  Primitive  weapons  hunting  on  the 
Cuddo  Unit  is  permitted  from  the  fourth 
Monday  in  October  through  the 
following  Saturday. 

(iv)  Primitive  weapons  hunting  on  the 
Pine  Island  Unit  is  permitted  from  the 
second  Monday  in  October  through  the 
following  Saturday. 

(v)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(vi)  AH  hunters  are  required  to  wear  a 
visible  outergarment  made  of  daylight 


fluorescent  orange  material  during  the 
gun  hunts. 

(jj)  South  Dakota— [1]  Lacreek 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions:  Permits  are 
required. 

(2)  Sand  Lake  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  Pocasse  National  Wildlife  Refuge. 
Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge. 

(4)  Waubay  National  Wildlife  Refuge. 
Huntmg  of  deer  is  permitted  on 
designated  areas  of  the  refuge. 

(kk)  Tennessee — (1)  Hatchie  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required  for  the 
firearms  deer  hunt. 

(ii)  Checking  of  bagged  deer  taken 
during  the  firearms  hunt  is  required. 

(iii)  Gun  hunting  is  permitted  on  two 
consecutive  days  beginning  on  the 
fourth  Saturday  in  October. 

(iv)  Archery  hunting  is  permitted  for 
the  first  16  days  of  the  State  season. 

(v)  One  deer  may  be  taken.  Deer  may 
be  of  either  sex. 

(2)  Lower  Hatchie  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer, 
turkey  and  feral  hogs  is  permitteO  on 
designated  areas  of  the  refuge. 

(3)  Tennessee  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  tubject  to  the  following 
condition:  Permits  are  required  for  the 
turkey,  primitive  weapons  and 
conventional  gun  deer  hunts. 

(11)  Texas — (1)  Aransas  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions; 

(i)  The  entire  refuge  or  any  portion 
thereof  may  be  immediately  closed  to 
hunting  in  the  event  of  the  appearance 
of  whooping  crane  in  the  hunt  area. 

(ii)  Hunters  are  required  to  report  at 
designated  check  station(3)  upon 
entering  and  leaving  the  refuge. 

(iii)  Permits  are  required  for  the 
firearms  hunt 

(iv)  Firearms  hunting  is  permitted  the 
first  five  days  of  the  State  season. 

(v)  The  bag  limit  for  the  firearms  hunt 
is  two  deer  per  hunter.  Sex  and  age 
limits  for  deer  are  set  annually  by  the 
refuge  manager. 

(vi)  Hunters  are  required  to  wear 
international  orange  caps  and  vests. 

(vii)  Archery  hunting  is  permitted  the 
first  Saturday  of  the  State  season 


through  the  second  Sunday  of  the  State 
season. 

(viii)  Deer  may  not  be  removed  from 
the  refuge  without  a  metal 
transpprtation  seal  being  attached  to  the 
carcass  by  a  refiige  officer. 

(ix)  Hunters  shall  be  at  least  12  years 
of  age.  Hunters  between  the  ages  of,  and 
including,  12  and  17  must  hunt  under  the 
supervision  of  an  adult  21  years  of  age 
or  older. 

(2)  Hagerman  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  special 
condition:  Permits  are  required. 

(3)  Laguna  Atascosa  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Archery  hunting  is  permitted  in 
mid-October  on  specified  days  listed  in 
the  refuge  hunt  brochure. 

(iii)  Firearms  hunting  is  permitted  in 
early  December  on  specified  days  listed 
in  the  refuge  hunt  brochure. 

(iv)  The  bag  limit  for  the  firearms  hunt 
is  two  deer.  Sex  and  age  limits  for  deer 
are  set  annually  by  the  refuge  manager. 

(v)  Hunters  are  required  to  wear 
international  orange  caps  and  vests. 

(vi)  Deer  may  not  be  removed  from 
the  refuge  without  a  metal 
transportation  seal  being  attached  to  the 
carcass  by  a  refuge  officer. 

(vii)  Hunters  shall  be  at  least  12  years 
of  age.  Hunters  between  the  ages  of,  and 
including,  12  and  17  must  hunt  under  the 
8uper\'ision  of  an  adult  21  years  of  age 
or  older. 

(mm)  Utah — Ouray  National  Wildlife 
Refuge.  Hunting  of  mule  deer  is 
permitted  on  designated  areas  of  the 
refuge. 

(nn)  Vermont — Missisquoi  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Only  shotguns  may  be  used  on  that  part 
of  the  refuge  east  of  the  Missisquoi 
River. 

(oo)  Virginia — (1)  Chincoteague 
National  Wildlife  Refuge.  Hunting  of 
sitka  and  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  are  required. 

(2)  Presquile  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(3)  Great-Dismal  Swamp  National 
Wildlife  Refuge.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the 
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refuge  subject  to  the  following  condition: 
Permits  are  required. 

[pp]Washington—(l]  Columbia 
National  Wildlife  Refuge.  Hunting  of 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Only  shotgun  and  archery 
hunting  are  permitted. 

(2)  Conboy  Lake  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge. 

(3)  Umatilla  National  Wildlife  Refuge. 
Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subiect  to 
the  following  conditions: 

(i)  Hunting  is  permitted  by  shotgun 
only  beginning  at  noon  each  nunt  day. 

(ii)  Hunting  IS  permitted  on  the 
Patterson  Slough  Unit  on  Wednesdays, 
Saturdays,  Sundays  and  State  holidays. 

(4)  Willapa  National  Wildlife  Refuge. 
Hunting  of  deer,  elk  and  bear  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Only  archery  hunting  is  permitted. 


(iii)  Hunting  is  permitted  only  on  the 
Long  Island  Unit. 

(qq)  Wisconsin — (1)  Horicon  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  during 
the  early  archery  and  State  firearms 
seasons. 

(ii)  The  construction  and  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 

(iii)  All  stands  must  be  removed  from 
the  refuge  following  each  day's  hunt. 

(2)  Necedah  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  Discharging  a  firearm  from  across, 
down  or  alongside  roads  and  trails  is 
not  permitted. 

(ii)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
IS  not  permitted. 

(ill)  All  stands  must  be  removed  from 
the  refuge  following  each  day's  hunt. 


(rr)  Wyoming— {\]  National  Elk 
Refuge.  Hunting  of  elk  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunters  may  not  be  let  out  of 
vehicles  on  refuge  roads. 

(iii)  Shooting  from  or  across  refuge 
roads  and  parking  areas  is  not 
permitted. 

(iv)  The  use  of  citizen  band  (CB) 
radios  in  the  hunt  area  is  not  permitted. 

(2)  Pathfinder  National  Wildlife 
Refuge.  Hunting  of  pronghorn  antelope 
and  deer  is  permitted  on  designated 
areas  of  the  refuge. 

(3)  Seedskadee  National  Wildlife 
Refuge.  Hunting  of  pronghorn  antelope 
and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge. 

Authority:  (16  U.S.C.  460k,  668dd). 

Dated:  August  29.  1984. 

I  Craig  Potter, 

■Acting  .Assistant  SecreUi.'-y  fo.^F.'s/-  and 
Wildlife  and  Parks. 
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September  19,  1984 


Part  III 


Department  of 
Health  and  Human 
Services 


Office  of  Child  Support  Enforcement 


45  CFR  Parts  302,  303,  and  304 
Child  Support  Enforcement  Program: 
Cost  of  Services  for  Non-AFDC  FamNles; 
Reduction  of  Program  Expenditures  by 
Fees  and  Other  Income;  and  Procedures 
for  Case  Assessment  and  Prioritization; 
Final  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  Of  CMM  Support  Enforcement 

45  CFR  Parts  302  and  304 

Cttild  Support  Enforcement  Program; 
Cost  of  Services  for  Non-AFDC 
Families;  Reduction  of  Program 
Expenditures  by  Fees  and  Other 
Income 

agency:  Office  of  Child  Support 
Enforcement  (OCSE).  HHS. 
ACTKMC  Final  rules. 

SUMMARY:  These  regulations  amend 
OCSE  regulations  at  45  CFR  Parts  30? 
and  304  to  implement  section  171(a)(3) 
of  Pub.  L  97-248,  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982. 
section  2333(c)  of  Pub.  L  97-35.  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  and  section  3(c)  of  Pub.  L  98-378. 
the  Child  Support  Enforcement 
Amendments  of  1984.  They  revise  45 
CFR  302.33  to  require  States  to  charge 
an  application  fee  for  furnishing  non- 
AFDC  child  support  enforcement  (IV-D) 
services  and  to  permit  States  to  allow 
the  jurisdiction  that  collects  support  for 
the  State  to  retain  any  application  fee 
collected.  Application  fees  must  be  paid 
by  the  individual  applying  for  services 
or  paid  by  the  State  out  of  its  own  funds 
and  may  be  recovered  from  the  absent 
parent  These  regulations  permit  States 
to  recover  actual  or  standardized  costs 
and  any  fees  collected  to  cover 
administrative  costs  under  the  IV^ 
State  plan  either  from  the  individual 
who  owes  a  support  obligation  to  a  non- 
AFDC  family  receiving  IV-D  services,  or 
from  the  non-AFDC  individual  receiving 
the  services.  In  the  latter  case,  costs 
may  be  recovered  directly  from  the 
individual  or  by  deducting  costs  from 
the  support  collected.  If  costs  are 
recovered  from  the  non-AFDC 
individual  receiving  FV-D  services,  the 
rV-D  agency  must  have  in  effect  a 
procedure  for  informmg  other  States  and 
all  persons  authorized  within  the  State 
to  establish  an  obligation  for  support 
that  costs  will  be  recovered  from  the 
non-AFDC  individual.  In  addition,  the 
State  must  notify  the  individual  (either 
the  non-AFDC  individual  or  the  absent 
parent)  from  whom  costs  will  be 
recovered.  If  an  applicant  for  non-AFDC 
services  assigns  support  rights  to  the 
Slate,  the  IV-D  agency  must  inform  the 
applicant  that  the  assignment  is  not  a 
condition  of  eligibility  for  IV-D  services 
and  may  have  the  effect  of  making  the 
support  debt  dischargeable  in 
bankruptcy. 

These  regulations  also  require  States 
to  reduce  the  total  expenditures  they 


report  for  a  quarter  by  the  total  amount 
of  any  fees  collected  and  any  other 
income  (e.g..  interest  earned  on 
collections  prior  to  distribution) 
generated  by  service  provided  both  in 
AFDC  and  non-AFDC  cases  under  the 
title  IV-D  State  plan. 

We  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
September  15, 1983  (48  FR  41450.)  The 
comments  received  on  that  notice,  our 
responses  to  the  comments,  and  several 
changes  made  to  the  regulations  as  a 
result  of  those  comments  are  discussed 
below. 

We  believe  the  changes  made  to  these 
regulations  to  implement  the  application 
fee  provisions  of  sections  3  (c)  and  (f)  of 
Pub.  L.  98-378,  effective  October  1. 1985, 
are  expressly  required  by  the  statute 
and  are  non-discretionary  in  nature. 
However,  anyone  who  wishes  to 
comment  on  this  portion  of  the 
regulation  may  do  so  during  the  next  60 
days.  If  necessary,  we  will  revise  the 
regulation  in  response  to  comments 
received. 

EFFECTIVE  DATE:  September  19. 1984 
except  for  45  CFR  302.33(c)(2)  which  is 
effective  on  October  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  P.  Fitzgerald,  Policy  Branch, 
OCSE  (301)  443-5350. 

SUPPtEMENTARY  INFORMATION: 

Statutory  Requirements 

Pub.  L  97-35.  the  Omnibus  Budget 
Reconciliation  Act  of  1981 

Section  2333  of  Pub.  L.  97-35  amended 
title  IV-D  of  the  Social  Security  Act  (the 
Act)  regarding  the  cost  of  services  for 
non-AFDC  families  and  the  reduction  of 
expenditures  by  fees  and  other  income 
generated  under  the  IV-D  program.  All 
of  the  amendments  of  section  2333  were 
repealed  or  amended  by  Pub.  L.  97-248, 
discussed  below,  except  for  the 
amendment  of  section  455(a)  of  the  Act. 

Section  455(a)  of  the  Act  was 
amended  to  require  the  Secretary,  in 
determining  the  total  amount  expended 
by  a  State  during  a  quarter,  to  exclude 
the  total  amount  of  any  fees  collected  or 
other  income  resulting  from  services 
provided  both  in  AFDC  and  non-AFDC 
cases  under  the  title  IV-D  State  plan. 

Section  2336(a)  of  Pub.  L.  97-35 
provided  that  the  amendments 
contained  in  section  2333  had  an 
effective  date  of  October  1, 1981,  unless 
the  Secretary  of  Health  and  Human 
Services  (HHS)  authorized  a  State  to 
postpone  the  effective  date  because 
State  law  prohibited  it  from 
implementing  the  amendments  on 
October  1,1981. 


Pub.  L  97-248.  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 

Section  171  of  Pub.  L.  97-248  also 
amended  title  IV-D  of  the  Act  regarding 
the  cost  of  services  for  non-AFDC 
families.  Section  171(a)(2)  of  Pub.  L.  97- 
248  repealed  the  provision  in  section 
454(6)(B)  of  the  Act,  added  by  section 
2333  of  Pub.  L.  97-35,  which  prohibited 
States  from  charging  an  application  fee 
when  the  non-AFDC  family  requests 
that  the  IV-D  agency  only  collect 
support  on  its  behalf.  Section  171(b)(1) 
of  F*ub.  L.  97-248  repealed  section 
454(19)  of  the  Act,  added  by  section  2333 
of  Pub.  L  97-35,  which  had  required 
States  to  impose  a  ten  percent  fee  on 
absent  parents  to  cover  costs  in  excess 
of  the  application  fee  for  providing 
services  to  non-AFDC  families.  Section 
171(a)(3)  amended  section  454(6)(C)  of 
the  Act  to  permit  States  providing  IV-D 
services  to  non-AFDC  individuals  who 
request  them  to  recover  costs  incurred 
in  excess  of  the  application  fee  either 
from  the  absent  parent  who  owes  a 
support  obligation  or  from  the  non- 
AFDC  individual  who  is  receiving  the 
IV-D  services.  If  costs  are  recovered 
from  the  non-AFDC  individual  receiving 
rV-D  services,  the  IV-D  agency  must 
have  in  effect  a  procedure  for  informing 
all  persons  authorized  within  the  State 
to  establish  support  obligations  that  it 
will  recover  costs  from  the  non-AFDC 
individual.  Before  enactment  of  Pub.  L. 
97-248,  section  454(6)  (C),  as  revised  by 
Pub.  L.  97-35.  had  permitted  only  the 
State  that  made  a  collection  in  a  non- 
AFDC  case  to  retain  the  fee  imposed 
against  the  parent  owing  the  support. 

The  amendments  made  by  section  171 
of  Pub.  L.  97-248  were  effective  August 
13. 1981,  unless,  in  accordance  with 
section  176  of  Pub.  L.  97-248,  the 
Secretary  of  HHS  determined  that  State 
legislation  was  required  before  a  State 
could  comply  with  the  changes  made  by 
section  171.  If  the  Secretary  so 
determined,  the  amendments  would  be 
effective  in  the  State  at  the  end  of  the 
first  session  of  the  State  legislature 
which  began  after  October  1, 1982,  or 
which  began  prior  to  October  1, 1982 
and  remained  in  session  for  at  least  25 
calendar  days  after  that  date. 

Pub.  L  98-378.  the  Child  Support 
Enforcement  Amendments  of  1984. 

Section  3(c)  of  Pub.  L.  98-378  amends 
section  454(6)(B)  of  the  Act  regarding  the 
imposition  of  the  application  fee.  First, 
the  amendment  requires  the  State  to 
charge  an  application  fee  for  IV-D 
services  under  title  IV-D  of  the  Act 
which  must  be  paid  by  the  individual 
applying  for  IV-D  services,  recovered 
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from  the  absent  parent,  or  paid  by  the 
State  out  of  State  funds.  Second,  the 
amendment  specifies  that  State  funds 
used  to  pay  the  application  fee  are  not 
program  expenditures  under  the  IV-D 
State  plan  but  are  program  income. 
Third,  the  amendment  requires  the 
application  fee  to  be  a  flat  dollar 
amount  not  to  exceed  $25,  or  the  State 
may  vary  the  amount  of  the  dpplication 
fee  not  to  exceed  $25  based  on  the  non- 
AFDC  individual's  ability  to  pay.  The 
Secretary  may  raise  or  lower  the  upper 
limit  of  the  fee  to  reflect  future  increases 
or  decreases  in  administrative  costs. 

Section  21(d)  of  Pub.  L.  98-378  amends 
section  454(6)  of  the  Act  by 
redesignating  clause  (C)  as  clause  (D). 
Section  3(0  of  Pub.  L.  98-378  amends 
section  454  of  the  Act  to  allow  States  to 
permit  the  jurisdiction  that  collects 
support  for  ths  Stete  to  retain  any 
application  fee  collected  under  section 
454(6j;S!  ofihe  Act. 

These  amendments  are  effective  on 
October  1, 1985  (except  the  amendment 
made  by  section  21(d),  which  is 
applicable  nfter  December  31, 1985), 
unless  the  Secretary  of  HHS  determines 
that  Stale  legislation  is  required  before  a 
State  can  comply  with  the  requirements. 
If  the  Secretary  so  determines,  the 
amendments  would  be  effective  in  the 
State  no  later  than  the  beginnirvg  of  the 
fourth  month  that  begins  after  the  end  of 
the  first  session  of  the  State  legislature 
which  ends  on  or  after  October  1, 1985. 
The  term  "session"  means  a  regular, 
special,  budget  or  other  session  of  a 
State  legislature. 

Section  7  of  Pub.  L.  98-378  amends 
section  457(c)  of  the  Act  to  require  the 
State  to  continue  to  collect  current 
support  payments  from  the  absent 
parent  for  the  first  five  months  following 
the  family's  ineligibility  for  AFDC.  This 
amendment  is  effective  October  1. 1984 
and  it  will  be  implemented  in 
regulations  about  to  be  published  by  the 
Department. 

New  Regulatory  Provisions  at  45  CFR 
302.33 

OCSE  has  revised  45  CFR  302.33  to 
implement  the  statutory  amendments 
and  to  make  other  clarifying  changes  to 
the  regulation.  In  the  first  clarification, 
we  revised  §  302.33(a)  to  clearly  indicate 
the  services  available  under  that  section 
and  the  individuals  who  are  eligible  to 
receive  such  services.  Other  changes  to 
§  302.33  are  discussed  below. 

Definitions 

In  §  302.33(b)  we  define  the  term 
"applicant's  income"  as  the  disposable 
income  available  for  the  applicant's  use 
under  State  law.  The  State  must 
consider  the  applicant's  income  when 


determining  the  non-AFDC  application 
fee  according  to  the  fee  schedule  that 
States  may  use  under  S  902.33(c)(l)(ii) 
and  (c)(2)(iv)(B).  The  fee  schedule  was 
formerly  at  {  302.33(b)(2)). 

Application  Fee  for  Non-AFDC  Families 

Currently,  45  CFR  302.33(b) 
(redesignated  here  as  S  302.33(c)(1)) 
permits  States  to  charge  an  application 
fee  for  any  IV-D  services  provided  to 
non-AFDC  individuals.  To  be  consistent 
with  the  amendment  made  by  section  3 
of  Pub.  L  98-378,  we  have  amended  this 
provision  to  indicate  that  it  remains  in 
effect  until  October  1,  1985. 

Prior  to  its  current  revision,  section 
454(6)(B)  of  the  Act  permitted  the  IV-D 
agency  to  charge  an  application  fee  to 
each  non-AFDC  individual  who  applies 
for  IV-D  services.  To  charge  a  fee,  a 
State  had  to  elect  to  do  so  in  its  IV-D 
State  plan  and  indicate  m  its  plan 
whether  it  would  charge  a  T.dt  fee  not  to 
exceed  $20  or  a  fee  based  on  a  fee 
schedule  that  took  into  account  the 
income  of  each  applicant  for  IV-D 
services. 

To  implement  the  new  section 
454(6){B)  of  the  Act,  the  regulations  at 
S  302.33(c)(2)  require  the  State  IV-D 
agency  to  charge  an  application  fee  in 
all  case  for  IV-D  services  under 
S  302.33.  Under  $  302.33(c)(2)(i).  the 
State  IV-D  agency  may  collect  the 
application  fee  from  the  individual  who 
is  applying  for  IV-D  services  or  pay  the 
application  fee  out  of  State  funds.  The 
State  may  recover  the  application  fee 
from  the  absent  parent  who  owes  a 
support  obligation  to  a  non-AFDC  family 
on  whose  behalf  the  IV-D  agency  is 
providing  support  enforcement  services 
and  pay  the  recovered  amount  to  the 
apphcant  or  to  itself  if  it  paid  the  fee.  If 
a  State  elects  to  pay  the  application  fee, 
the  regulations  at  S  302.33(c)(2)(iii) 
specify  that  State  funds  used  to  pay  the 
application  fee  are  not  program 
expenditures  under  the  IV-D  State  plan 
but  are  program  Income  under  S  304.50. 
[See  the  discussion  below  under  the 
heading  'New  Regulatory  provisions  at 
45  Cn?  304.50"  for  details  regarding  the 
treatment  of  program  income.) 

The  regulations  at  \  302.33(c)(2)(iv) 
specify  that  the  application  fee  charged 
under  {  302.33(c)(2)  must  be,  on  a 
statewide  basis,  either  a  flat  dollar 
amount  not  to  exceed  $25  (or  a  higher  or 
lower  amount  the  Secretary  determines 
to  be  appropriate  for  any  fiscal  year  to 
reflect  increases  or  decreases  in 
administrative  costs]  or  an  amount 
based  on  a  fee  schedule  not  to  exceed 
the  fiat  dollar  amount.  The  fee  schedule 
must  be  based  on  the  applicant's 
income.  We  will  issue  a  notice  of 
proposed  rule  making  to  elicit  comments 


on  a  proposed  method  of  determining 
the  maximum  allowable  application  fee. 

To  implement  section  3(0  of  Pub.  L 
98-378,  which  amends  section  454  of  the 
Act.  the  regulations  at  {  302.33(c)(2)(v) 
permit  the  State  IV-D  agency  to  allow 
the  jurisdication  that  collects  support  for 
the  State  to  retain  any  application  fee 
collected  under  this  section.  The 
application  fee  retained  under 
S  302.33(c)(2)(v)  must  be  treated  as 
program  income  in  accordance  with 
S  304.50. 

Recovery  of  Costs  in  Non-AFDC  Cases 

To  implement  the  revised  section 
454(6)(C)  of  the  Act  (redesignated  and 
hereafter  referred  to  as  section 
454(6)(D)),  the  regulations  at 
§  302.33(d)(1)  permit  the  IV-D  agency  to 
elect  in  its  State  plan,  on  a  statewide 
basis,  to  recover  costs  incurred  in 
excess  of  any  fees  collected  to  cover 
administrative  costs  under  the  IV-D 
State  plan  either  (1)  From  the  individual 
who  owes  a  support  obligation  to  a  non- 
AFDC  family  on  whose  behalf  the  IV-D 
agency  is  providing  services;  or  (2)  from 
the  non-AFDC  individual  on  whose 
behalf  the  FV-D  agency  is  providing 
services,  either  directly  or  by  reducing 
the  amount  of  the  support  collection 
made  on  the  family's  behalf. 

Section  302.33  previously  provided  for 
recovery  of  costs  in  excess  of  the 
apphcation  fee.  In  detennining  the  costs 
subject  to  cost  recovery  in  non-AFDC 
cases,  OCSE  policy  requires  the  States 
to  deduct  the  amount  of  any  fees 
collected  to  cover  administrative  costs 
under  the  IV-D  State  plan  from  costs 
incurred  in  providing  IV-D  services.  To 
clarify  the  relationship  between  fees 
and  costs  that  may  be  recovered  in  non- 
AFDC  cases,  S  302.33(d)(1)  specifies  that 
a  State  may  only  recover  costs  which 
exceed  the  amount  of  any  fees  collected 
to  cover  administrative  costs  under  the 
IV-D  State  plan.  The  fees  include  the 
application  fee  collected  under 
S  302.33(c).  the  fee  for  Federal  Parent 
Locator  Service  locate  only  request 
prescribed  in  S  303.70(e)(2),  any  other 
fees  authorized  under  title  IV-D  of  the 
Act,  and  any  fees  collected  from  the 
custodial  parent  under  State  law.  The 
late  payment  fee  prescribed  in  the  new 
section  454(21)  of  the  Act  is  not  included 
because  the  fee  is  in  the  nature  of  a 
penalty  and  is  collected  for  purposes 
other  than  to  cover  administrative  costs 
in  an  individual  case.  These  fees  are, 
however,  subject  to  the  amended  section 
455(a),  implemented  by  {  304.50,  and 
must  be  deducted  from  administrative 
costs. 

The  State  may  recover  costs  from 
non-AFDC  individuals  who  are 
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receiving  IV-D  services  only  if  the  State 
has  in  effect  a  procedure  for  informing 
other  States  and  all  persons  authorized 
within  the  State  to  establish  a  support 
obUgetion  that  costs  will  be  recovered 
from  those  individuals.  State  procedures 
should  include  notification  to  all  persons 
authorized  to  make  such  orders 
whenever  a  State  elects  to  recover  costs 
or  ceases  the  practice  of  cost  recovery. 
States  may  establish  their  own 
procedures  for  informing  persons 
authorized  to  make  such  orders. 

In  recovering  costs  from  the  non- 
AFDC  individual  on  whose  IV-D 
services  are  being  provided.  States  may 
deduct  costs  incurred  in  excess  of  any 
fees  collected  to  cover  administrative 
costs  under  the  IV-D  State  plan  from  the 
support  collected  on  behalf  of  the 
individual  or  direcdy  from  the 
individual.  This  allows  a  State  to 
recover  costs  from  the  support  collected 
for  as  long  as  collections  are  made  by 
the  State,  and  then  to  attempt  to  recover 
any  remaining  unreimbursed  costs 
directly  from  the  individual. 

To  respond  to  States'  concerns  that 
the  calculation  of  actual  costs  on  a  case 
by  case  basis  is  time  consuming  and 
costly  and  to  encourage  States  to 
recover  costs  and  improve  the  cost- 
effectiveness  of  the  program,  we  revised 
S  302.33(d)(1)  to  permit  the  IV-D  agency 
on  a  case  by  case  basis  to  recover  either 
actual  or  standardized  costs.  If  a  State 
recovers  standardized  costs,  it  must 
comply  with  the  requirements  in 
§  302.33(d)(2)  and  develop  a  written 
methodology  to  determine  standardized 
costs  which  are  as  close  to  actual  costs 
as  is  possible  and  make  the 
methodology  available  to  anyone  upon 
request.  In  either  case,  we  encourage 
States  to  strive  to  minimize  costs  so  as 
not  to  discourage  the  application  for 
services  by  those  most  in  need  of  thfem. 

Section  302.33(d)(3)  prohibits  the  IV-D 
agency  from  treating  any  amount 
collected  from  an  absent  parent  as 
recovered  costs  except  amounts  which 
exceed  the  total  amount  of  current 
support  owed  by  the  absent  parent. 
OCSE  policy  requires  child  support 
collections  received  for  non-AFDC  cases 
established  under  45  CFR  302.33  to  be 
considered  first  as  payment  on  the 
current  support  obligation.  Support 
collected  up  to  the  amount  of  the  current 
obligation  must  be  passed  on  to  the 
family. 

If.  under  §  302.33(d)(l)(ii).  the  State 
elects  to  recover  costs  from  the 
individual  receiving  IV-D  services, 
i  302.33(d)(4)  then  permits  the  IV-D 
agency  to  attempt  to  obtain 
reimbursement  from  the  absent  parent 
for  the  individual  who  is  receiving  IV-D 
services.  This  allows  States  that  elect  to 


recover  costs  from  the  individual 
receiving  IV-D  services  to  reduce  the 
impact  of  cost  recovery  on  that 
individual.  Reimtiursement  from  the 
absent  parent  to  the  custodial  parent  in 
this  situation  may  not  be  considered 
child  support  payments. 

Section  302.33(d)(5)  requires  the  IV-D 
agency  that  elects  to  recover  costs  to 
notify,  as  appropriate,  either  the  non- 
AFDC  individual  who  has  applied  for 
IV-D  services  or  the  individual  who 
owes  a  support  obligation  to  the  non- 
AFDC  family  that  costs  will  be 
recovered.  In  interstate  cases,  the  IV-D 
agency  where  the  case  orignated  must 
notify  applicants  of  the  States  that 
recover  costs.  Section  302.33(d)(6) 
requires  the  IV-D  agency  to  notify  the 
IV-D  agencies  in  other  States  if  it 
recovers  costs  from  the  individual 
receiving  IV-D  services. 

The  changes  discussed  under  the 
heading  "Application  Fee  for  Non-AFDC 
Families"  and  above  regarding  cost 
recovery  in  excess  of  fees  were  not 
included  in  the  Notice  of  Proposed 
Rulemaking.  TTie  Administrative 
Procedures  Act,  5  U.S.C.  553(b)(B), 
provides  that,  if  the  Department  for  good 
cause  finds  that  a  notice  of  proposed 
rulemaking  is  unnecessary, 
impracticable  or  contrary  to  the  public 
interest,  it  may  dispense  with  the  notice 
if  it  incorporates  a  brief  statement  in  the 
final  regulations  of  the  reasons  for  doing 
so. 

The  Department  finds  that  there  is 
good  cause  to  dispense  with  proposed 
rulemaking  procedures  with  respect  to 
these  changes.  We  find  that  publication 
of  these  changes  in  proposed  form 
would  be  unnecessary  for  the  following 
reasons.  A  new  §  302.33(c)(2) 
implements  the  new  State  plan 
requirements  at  section  454f6)(B)  of  the 
Act  and  the  sentence  following  section 
454(21)  of  the  Act.  These  new  statutory 
provisions  are  nondiscretionary  in 
nature  and  the  regulation  merely  follows 
the  statute.  Section  302.33(d)(1)  is 
revised  to  specify  that  the  State  may 
only  recover  costs  incurred  in  excess  of 
any  fees  collected  to  cover 
administrative  costs  incurred  in 
providing  IV-D  services.  This  change 
incorporates  the  requirements  of  section 
455(a)  of  the  Act: 

Assignment  of  Support  Rights  in  Non- 
AFDC  Cases 

Section  302.33(e)(1)  (formerly 
S  302.33(d))  allows  the  IV-D  agency  to 
take  an  assignment  of  support  rights 
from  a  non-AFDC  individual  who 
applies  for  IV-D  services.  Such  an 
assigiunent  does  not  constitute  an 
assignment  under  45  CFR  232.11  and 
may  not  be  a  condition  of  eligibility  for 


receiving  IV-D  services.  Since 
§  302.33(e)(1)  indicates  that  an 
individual  applying  for  IV-D  services  is 
not  required  to  make  an  assignment  of 
support  rights  as  a  condition  of 
eligibility  for  IV-D  services,  the 
regulations  at  §  302.33(e)(2)  require  the 
IV-D  agency  to  so  inform  such 
individual  prior  to  the  taking  of  an 
assignment  This  change  was  made  in 
response  to  comments  received  on  the 
proposed  rule.  (See  Discussion  of 
Comments.)  Section  302.33(e)(2)  further 
requires  the  IV-D  agency  to  inform  any 
individual  making  an  assignment  in  a 
non-.AFDC  case  that  the  assignment  may 
have  the  effect  of  making  the  support 
debt  dischargeable  in  bankruptcy. 

New  Regulatory  Provisions  at  45  CFR 
304.50 

The  amended  section  455(a)  of  the  Act 
requires  the  Secretary,  in  determining 
the  total  amount  expended  by  a  State 
during  a  quarter,  to  exclude  any  fees 
collected  or  other  income  resulting  from 
services  provided  in  AFDC  and  non- 
AFDC  cases  under  the  title  FV-D  State 
plan.  Therefore,  States  must  reduce  their 
expenditures  by:  (1)  The  total  non-AFDC 
application  fees  collected  under  45  CFR 
302.33(c);  (2)  the  total  fees  collected  for 
non-AFDC  Federal  Parent  Locator 
Service  locate-only  requests  under  45 
CFR  303.70(e)(2):  (3)  any  fees  collected 
under  State  law;  (4)  any  costs  recovered 
from  collection  such  as  those  recovered 
under  45  CFR  302.33(d)  and  302.51(e)(2); 
(5)  late  payment  fees  collected  in 
accordance  with  the  new  section  454(21) 
of  the  Act;  and  (6)  other  income 
resulting  from  services  provided  in 
AFDC  and  non-AFDC  cases  under  the 
title  IV-D  State  plan,  in  accordance  with 
section  455(a)  of  the  Act.  OCSE  issued 
an  Action  Transmittal  (OCSE-AT-82-8) 
on  September  3, 1982  on  the  reduction  of 
expenditures  by  fees  and  other  income. 

To  implement  in  regulations  the 
amendment  made  to  section  455(a)  of 
the  Act  by  section  2333(c)  of  Pub.L.  97- 
35  and  section  171(b)(2)  of  Pub.L.  97-248, 
we  added  a  new  §  304.50.  Treatment  of 
Program  Income,  which  requires  States 
to  exclude  from  their  IV-D  expenditure 
claims  any  fees  which  are  collected 
under  the  title  IV-D  State  plan  and  any 
income  (e.g..  interest  earned  on 
collections  prior  to  distribution) 
generated  as  a  result  of  IV-D  activities. 
This  applies  to  fees  or  income  in  both 
AFDC  and  non-AFDC  cases. 

Discussion  of  Comments 

We  received  nineteen  comments  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  Ten  State  agencies,  one 
county  executive,  one  domestic  relations 
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agency,  one  family  court,  one  governor, 
one  private  individual,  one  judge  and 
three  legal  advocacy  groups  submitted 
comments. 

General  Comments  (45  CFR  302.33) 

1.  Comment:  One  State  objected  to  the 
application  fee  and  recovery  of  costs 
provisions  of  the  regulations  because 
these  options  apply  to  all  non-AFDC 
cases  and  could  place  a  financial  burden 
on  individuals  in  need  of  IV-D  services. 

Response:  Neither  section  454(6)  of 
the  Act  nor  45  CFR  302.,33  require  a 
Slate  to  collect  an  application  fee  or 
recover  costs  of  providing  services  to 
non-AIDC  individuals.  However, 

on  454r6)(B)  and  the  implementing 
'■ftions  at  §  302.33(c)(2)  require  the 
to  charge  an  application  fee  for 
services  beginning  October  1,  1985. 
Under  this  requirement,  the  fee  must  be 
paid  by  the  individual  applying  for  IV-D 
services  or  by  the  State  itself.  If  a  State 
elects  to  impose  the  application  fee  on 
the  individual  who  applies  for  IV-D 
services,  the  fee  should  be  paid  at  the 
time  of  application.  A  State  could  avoid 
the  financial  burden  referred  to  by  the 
commenter  of  paying  the  application  fee 
at  the  time  of  application  by  electing  to 
pay  the  fee  itself. 

Under  section  454(6)(D)  of  the  Act  and 
45  CFR  302.33(d),  a  State  that  elects  in 
its  State  plan  to  recover  costs  in  excess 
of  any  fees  collected  to  cover 
administrative  costs  under  the  IV-D 
State  plan  may  recover  costs  either  from 
the  absent  parent  or  from  the  individual 
who  has  filed  an  application  for  IV-D 
services.  By  recovering  costs  from  the 
absent  parent,  a  State  would  avoid 
imposing  an  additional  financial  burden 
on  the  custodial  parent.  In  any  event,  a 
State  that  elects  to  recover  costs  must 
pursue  cost  recovery  in  all  non-AFDC 
cases. 

2.  Comment:  One  State  suggested  that 
the  costs  of  providing  services  to  non- 
AFDC  individuals  could  be  controlled 
better  by  limiting  the  availability  of  IV- 
D  services  to  families  who  cannot  afford 
to  hire  private  attorneys  than  by  the 
application  fee  and  recovery  of  costs 
provisions  of  the  regulations. 

Response:  Section  454(6)(A)  of  the  Act 
and  45  CFR  302.33(a)  require  the  State  to 
make  IV-D  services  available  to  any 
individual  not  receiving  assistance 
under  the  AFDC  program  who  files  an 
application  for  IV-D  services  with  the 
IV-D  agency.  Thus,  IV-D  services  must 
be  made  available  to  any  non-AFDC 
individual  who  files  an  application 
regardless  of  the  applicant's  ability  to 
hire  a  private  attorney.  Congress 
enacted  the  mandatory  application  fee 
and  optional  Recovery  of  costs 
provisions  in  section  454(6)  of  the  Act  to 


allow  States  to  offset  some  of  the  costs 
incurred  in  providing  IV-D  services  to 
non-AFDC  individuals. 

3.  Comment:  One  family  court  asked  if 
the  regulations  only  provide  for  the 
imposition  of  an  application  fee  and 
recovery  of  costs  if  the  State  collects 
support.  One  legal  advocacy  group 
suggested  that  the  regulations  prohibit 
the  State  from  collecting  the  application 
fee  or  recovering  costs  unless  the 
amount  of  support  collected  exceeds  the 
application  fee  and  any  additional  costs 
incurred. 

Response:  Under  §  302.33(c)(2),  a 
State  must  charge  an  application  fee  for 
each  non-AFDC  case.  If  the  State  elects 
to  collect  the  application  fee  fiom  the 
mdividuals  applying  for  services,  the  fee 
should  be  collected  at  the  time  of 
application  to  ensure  that  the  fee  is  paid 
in  accordance  with  section  454(6)(B)  of 
the  Act. 

The  regulations  at  45  CFR  302.33(d)(1) 
permit  the  State  to  elect  in  its  State  plan 
to  recover  any  costs  in  excess  of  any 
fees  collected  to  cover  administrative 
costs  under  the  IV-D  State  plan  from  the 
absent  parent  or  from  the  individual 
who  has  filed  an  application  for  IV-D 
services.  Under  this  provision,  a  State 
that  recovers  costs  from  the  non-AFDC 
individual  may  recover  costs  from  any 
support  collected  on  behalf  of  the 
individual  or  directly  from  the 
individual.  Although  a  State  may 
recover  all  costs  directly  from  the 
individual,  we  expect  many  States  to 
recover  costs  from  any  support  collected 
as  long  as  collections  are  made  by  the 
State  and  then  attempt  to  recover  any 
remaining  unreimbursed  costs  directly 
from  the  individual.  A  State  that  elects 
under  45  CFR  302.33(d)(1)  to  recover 
costs  from  the  absent  parent  is 
prohibited  under  {  302.33(d)(3)  from 
treating  any  amount  collected  from  the 
absent  parent  as  recovered  costs  except 
amounts  that  exceed  the  current  support 
owed  by  the  absent  parent. 

Definitions  (45  CFR  302.33(b)) 

4.  Comment:  One  legal  advocacy 
group  recommended  that  the  proposed 
definition  of  the  term  "applicant's 
income"  be  changed  to  "the  disposable 
income  actually  available  to  the 
applicant"  because  the  proposed 
definition  may  allow  the  State  to  include 
income  that  is  not  available  to  the 
apphcant. 

Response:  We  believe  that  the 
definition  of  the  term  "applicant's 
income"  at  45  CFR  302.33(b)  adequately 
ensures  that  any  State  which  charges 
the  individual  applying  for  services  the 
application  fee  in  accordance  with 
S  302.33(c)  only  consider  disposable 


income  actually  available  to  the 
applicant  under  State  law. 

Application  Fee  (45  CFR  302.33(c)) 

5.  Comment  One  legal  advocacy 
group  suggested  that  the  regulations  be 
revised  to  require  the  States  to  waive 
the  application  fee  for  former  AFDC 
recipients  and  other  individuals  who 
would  be  discouraged  from  applying  for 
IV-D  services  by  a  fee.  A  second  legal 
advocacy  group  suggested  that  the 
regulations  be  revised  to  require  States 
to  give  non-AFDC  applicants  the  option 
of  paying  the  application  fee  at  the  time 
of  application  for  IV-D  services  or 
having  the  fee  deducted  from  collected 
support.  A  third  legal  advocacy  group 
suggested  that  the  regulations  be  revised 
to  require  the  States  to  suspend  the 
application  fee  for  individuals  who 
show,  at  the  time  of  application  for  IV-D 
services,  that  they  cannot  afford  to  pay 
the  fee  and  collect  the  suspended 
application  fee  by  retaining  a  portion  of 
each  child  support  arrearage  payment. 

Response:  As  indicated  under  the 
response  to  comment  number  1. 
beginning  October  1, 1985,  the  State 
must  charge  an  application  fee  for  IV-D 
services.  However,  the  regulations  at 
i  302.33(e)(2)(i)  specify  that  the  State 
may  collect  the  application  fee  from  the 
individual  who  is  applying  for  fV-D 
services  or  pay  the  fee  itself.  Thus,  the 
State  can  pay  the  fee  for  individuals 
who  would  be  discouraged  from 
applying  for  IV-D  services  by  a  fee.  In 
addition,  the  regulations  at 
S  302.33(c)(2)(iv}fB)  permit  a  State  that 
elects  to  impose  an  application  fee  on 
the  individual  who  applies  for  IV-D 
services  to  collect  a  fee  based  on  the 
applicant's  income. 

The  revised  section  457(c)(1)  of  the 
Act  requires  the  State  to  continue  to 
collect  current  support  payments  from 
the  absent  parent  after  the  family  ceases 
to  receive  AFDC  for  a  period  not  to 
exceed  the  first  five  months  following 
the  family's  ineligibility  for  AFDC.  In 
this  situation,  the  family  is  not  required 
to  file  an  application  for  IV-D  services 
under  t  302.33.  In  addition,  the  revised 
section  457(c)(2)  of  the  Act  permits 
States  to  continue  to  provide  this  service 
after  the  five-month  period  upon 
authorization  from  the  family.  States  are 
also  prohibited  from  requiring  any 
formal  application  or  imposing  any 
application  fee  in  cases  where  the  State 
IV-D  agency  is  authorized  to  continue  to 
collect  and  distribute  support. 

States  that  elect  to  collect  the 
application  fee  from  the  non-AFDC 
applicant  can  permit  the  apphcants  to 
decide  whether  to  pay  the  application 
fee  at  the  time  of  application  for  FV-D 
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services  or  have  tke  fee  deducted  from 
collected  support.  The  fee  must  be 
collected,  however,  and  we  recommend 
that  the  State  collect  the  application  fee 
from  the  AFDC  individual  at  the  time  of 
application  for  IV-D  services  to  ensure 
that  the  fee  is  paid  in  accordance  with 
section  454(6)(B)  of  the  Act.  Permitting 
the  States  that  elect  to  collect  the 
application  fee  from  the  non-AFDC 
individual  to  determine  whether  or  not 
to  suspend  a  non-AFDC  individual's 
application  fee  based  on  ability  to  pay 
and  to  collect  the  fee  by  retaining  a 
portion  of  each  child  support  payment 
does  not  relieve  the  State  from  its 
liability  to  treat  such  fees  as  program 
income  whether  collected  or  not. 

6.  Comment:  One  legal  advocacy 
group  suggested  that  States  be 
encouraged  to  charge  the  application  fee 
to  the  obligor. 

Response:  There  is  no  basis  in  the 
statute  for  imposing  a  fee  upon  the 
obligor.  We  believe  that  charging  a 
reasonable  application  fee  to  an 
individual  applying  for  IV-D  services  is 
not  overly  burdensome.  Thus,  the 
regulaUons  at  §  302.33(e){2)(l)  do  not 
permit  the  States  to  charge  the 
application  fee  to  the  obligor. 

Section  454(6)(B)  of  the  Act  and  the 
regulations  at  §  302.33(c)(2)  require  the 
States  to  charge  an  application  fee  for 
IV-D  services  beginning  October  1, 1985. 
Under  this  requirement,  the  application 
fee  must  be  "paid  "  by  the  individual 
applying  for  IV-D  services  or  "paid"  by 
the  State  itself.  However,  the  statute 
and  the  regulations  at  §  302.33(c)(2)(ii) 
also  permit  the  States  to  "recover"  the 
application  fee  from  the  obligor  and  pay 
any  recovered  amount  to  the  applicant 
or  itself  if  it  paid  the  fee.  There  is  no 
provision  in  the  Act  for  the  fee  to  be 
"paid"  by  the  absent  parent  directly. 
Section  454(6)(B)  clearly  requires  that 
the  fee  must  be  imposed.  Under  certain 
circumstances  it  would  be  impossible  to 
charge  the  absent  parent  the  fee.  e.g., 
paternity  not  established  (i.e.  no 
"parent"  to  charge)  or  absent  parent  out- 
of-state  (i.e.  beyond  the  State's 
jurisdiction  to  charge). 

7.  Comment-  Two  legal  advocacy 
groups  recommended  that  the 
regulations  be  revised  to  raise  the 
maximum  flat  application  fee  to  $30 
instead  of  $40  because  many  non-AFDC 
individuals  cannot  afford  to  pay  a  $40 
application  fee.  One  legal  advocacy 
group  suggested  that  because  the 
preamble  to  the  proposed  regulations 
does  not  provide  any  information  on 
whether  the  cost  of  providing  IV-D 
services  ha»  doubled,  the  $20  maximum 
flat  application  fee  should  be  raised  to 
$30  instead  of  $40. 


Response:  We  agree  that  the  SM) 
application  fee  may  be  too  high  for  some 
individuals  to  afford  to  pay.  Therefore, 
we  have  revised  the  maximum  flat 
application  fee  to  $25.  This  is  consistent 
with  the  new  statute  which  is  not 
effective  until  October  1. 1985.  and  it 
will  permit  States  that  wish  to  charge 
fees  immediately  to  develop  forms  and 
procedures  which  will  be  in  accordance 
with  §  302.33(c)(2)  when  if  becomes 
effective. 

Beginning  October  1,  1985,  the  revised 
section  454(6)(B)  of  the  Act  and 
§  302.33(c)(iv)(A)  permit  the  States  to 
charge  a  flat  application  fee  not  to 
exceed  $25  or  any  higher  or  lower 
amount  set  by  the  Secretary.  The 
Secretary  may.  in  accordance  with 
section  454f6l{B)  of  the  Act,  adjust  the 
maximum  allowable  fee  prescribed  in 
§  302.33(c)(2)f  A)  upward  or  downward 
to  reflect  increases  or  decreases  in 
administrative  costs. 

The  regulations  at  §  302.33(c)(2)(i) 
permit  the  State  to  collect  the 
mandatory  application  fee  from  the 
individual  who  is  applying  for  IV-D 
services  or  pay  the  application  fee  out  of 
State  funds  in  accordance  with 
statewide  standards.  The  State  may  pay 
the  fee  for  non-AFDC  individuals  who 
cannot  afford  to  pay  it. 

8.  Comment:  One  legal  advocacy 
group  recommended  that  the  regulations 
be  revised  to  specify  that  application 
fees  based  on  fee  schedules  cannot 
exceed  the  maximum  flat  application 
fee. 

Response:  Section  302.33(c)  specifies 
that  the  fee  schedule  must  be  based  on 
each  applicant's  income  as  defined  in 
§  302.33(b)  and  cannot  exceed  $25  or 
any  other  amount  set  by  the  Secretary  to 
reflect  changes  in  program  costs.  Under 
these  provisions,  the  fee  schedule 
cannot  place  a  substantial  burden  on 
non-AFDC  applicants  at  the  lower  end 
of  the  economic  scale. 

Recovery  of  Costs  (45  CFR  302.33(d)) 

9.  Comment:  One  State  commented 
that  the  proposed  regulations  at  45  CFR 
302.33(d)  preclude  cost-effective  cost 
recovery  and  do  not  properly  implement 
section  454(6)(C)  (redesignated  as 
454(6)(D))  of  the  Act. 

Response:  We  believe  that  the 
regulations  at  45  CFR  302.33(d)  permit 
the  States  to  recover  costs  in  a  cost- 
effective  manner  and  properly 
implement  the  new  section  454(6)(D)  of 
the  Act.  Section  454(6)(D)  of  the  Act 
permits  a  State  to  elect  in  its  State  plan 
to  recover  any  costs  incurred  in  excess 
of  any  fees  collected  to  cover 
administrative  costs  under  the  IV-D 
State  plan  either  from  the  absent  parent 
or  from  the  individual  who  has  filed  an 


application  for  IV-D  services.  To 
implement  the  new  section  454(6)(D)  of 
the  Act.  the  regulations  at  45  CFR 
302.33(d)  permit  the  same.  Under  this 
provision,  the  IV-D  agency  may  recover 
on  a  case  by  case  basis  either  actual  or 
standardized  costs  incurred  in  excess  of 
the  application  fee.  We  believe  that 
section  454(6)(D)  of  the  Act  permits  us  to 
allow  States  to  recover  standardized 
costs  in  accordance  with  45  CFR 
302.33(d)  (1)  and  (2).  We  also  believe 
that  the  recovery  of  standardized  costs 
is  the  most  cost-effective  means  of 
recoving  costs  in  accordance  with 
section  454(6)(D)  of  the  Act. 

10.  Comment:  One  State  commented 
that  the  fj'pes  of  cost  recoverj' 
prescribed  in  the  regulations  may  not  be 
considered  by  the  State's  Supreme  Court 
as  consistent  with  the  State 
Constitution. 

Response:  As  indicated  in  the 
response  to  comment  number  9,  we 
believe  that  the  recovery  of  costs 
provisions  at  45  CFR  302.33(d)  properly 
implement  the  new  section  454(6)(D)  of 
the  Act  as  amended  by  section  171(a)(3) 
:jf  Pub.  L.  97-248  and  the  new  statute. 

Since  the  regulations  at  45  CFR 
302.33(d)  implement  an  optional  State 
plan  provision,  the  State  is  not  required 
to  recover  costs.  Thus,  a  State  that  is 
prohibited  by  State  law  or  a  court  ruling 
from  recovering  costs  may  elect  in  its 
State  plan  not  to  recover  costs.  A  State 
that  wishes  to  recover  costs  would  have 
to  revise  any  State  law  that  prohibits 
cost  recovery. 

11.  Comment:  One  State  asked 
whether  the  proposed  regulations  permit 
a  State  to  recover  costs  if  an  application 
fee  is  not  charged. 

Response:  Section  454(6)(D)  of  the  Act 
and  the  implementing  regulations  at  45 
CFR  302.33(d)  permit  a  State  to  elect  in 
its  State  plan  to  recover  any  costs  in 
excess  of  any  fees  imposed  to  cover 
administrative  costs  under  the  IV-D 
State  plan  incurred  in  providing  IV-D 
services  to  non-AFDC  applicants.  If  a 
State  elects  in  its  State  plan  not  to 
charge  an  application  fee  prior  to 
October  1.  1985,  but  to  recover  costs,  the 
State  may  recover  any  costs  incurred  in 
providing  IV-D  services  to  non-AFDC 
applicants. 

12.  Comment:  One  family  court,  one 
legal  advocacy  group  and  one  State 
recommended  that  we  restri.-:!  the 
recovery  of  costs  in  interstate  cases. 
Suggestions  included  allowing  either  the 
initiating  or  responding  State  to  recover 
costs,  amending  the  regulations  to 
permit  only  the  initiating  State  to 
recover  costs  in  interstate  cases  when 
Ihe  State  elects  to  do  so  in  its  State  plan. 
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and  prohibiting  the  recovery  of  costs  in 
interstate  cases. 

Response:  A  State  that  elects  to 
recover  costs  must  attempt  to  recover 
costs  in  all  cases  filed  in  the  State  or 
referred  from  another  Slate  either  from 
each  absent  parent  obligated  to  pay 
support  or  from  each  individual 
receiving  IV-D  services.  In  addition,  if 
two  States  incur  costs  in  an  interstate 
non-AFDC  case,  both  States  are  entitled 
to  recover  costs  from  a  resident  or  non- 
resident if  recoveries  are  provided  for 
under  their  respective  State  plans  and 
the  proper  notification  has  been  given  to 
the  non-AFDC  apphcant  as  required 
under  §  302.33(d)(5).  In  response  to  these 
comments,  we  have  decided  to  make 
explicit  in  regulations  that  this 
notification  requirement  is  applicable  in 
interstate  cases  as  well  as  intrastate 
cases.  We  believe  this  policy  is 
consistent  with  Congressional  intent  as 
long  as  any  State  involved  in  providing 
IV-D  services  only  seeks  to  recover 
costs  associated  with  any  service 
actually  provided.  In  so  doing,  no 
individual  would  be  charged  more  than 
is  necessary  to  recover  the  cost  of 
providing  services  in  his  or  her  case. 

13.  Comment:  One  State  asked 
whether  the  phrase  ••'  *   '  informing  all 
persons  authorized  within  the  State  to 
establish  a  support  obligation  that  the 
State  will  recovercosts  from  that 
individual"  in  the  preamble  of  the 
proposed  regulations  means  informing 
all  authorized  persons  that  the  State 
intends  to  recover  costs  from  all 
individuals  who  contract  with  the  State 
for  IV-D  services,  or  informing  all 
authori7ed  persons  regarding  each 
individual  non-AFDC  applicant  by 
name. 

Response:  The  statement  in  the 
preamble  means  that  the  State  must 
have  implemented  a  procedure  for 
informing  all  persons  authorized  to 
establish  a  support  obligation  that  the 
Stdte  will  recover  costs  from  all 
individuals  who  have  filed  an 
application  for  IV-D  services. 

14.  Comment:  One  legal  advocacy 
group  suggested  that  the  regulations  at 
45  Ci'R  302.33(d)(l)(ii)  be  revised  to 
specify  the  procedures  States  must  use 
to  ensure  that  all  individuals  authorized 
within  the  Slate  to  establish  an 
obligation  for  support  are  notified  that 
the  State  recovers  costs  from  the 
individual  receiving  IV-D  services. 

Response:  We  believe  that  the 
flexibility  and  discretion  the  regulations 
give  the  States  to  establish  their  own 
procedures  for  informing  persons 
authorized  to  establish  support  orders  is 
consistent  with  the  corresponding 
statutory  provision  at  section 
454(6)(D)(ii)  of  the  Act  States  may 


contact  the  appropriate  OCSE  Regional 
Office  for  assistance  in  establishing  a 
procedure  that  meets  the  notification 
requirement.  Since  §  302.33(d)(l)(ii)  is  a 
IV-D  State  plan  requirement,  the  OCSE 
Audit  Division  will,  as  part  of  its 
compliance  audits,  determine  whether 
each  State  that  elects  to  recover  costs 
from  the  individual  receiving  IV-D 
services  meets  the  requirements  in  the 
regulation.  If  the  audit  findings  indicate 
that  a  State  is  not  meeting  the  notice 
requirements  in  §  302.33(d)(l)(ii).  the 
appropriate  OCSE  Regional  Office  will 
work  with  the  State  to  take  corrective 
action  as  soon  as  possible. 

15.  Comment:  One  legal  advocacy 
group  recommended  that  the  regulations 
prohibit  the  State  from  recovering  costs 
from  any  non-AFDC  individual  receiving 
support  collection  services  until  the  case 
returns  to  the  court  or  other 
decisionmaker  for  enforcement  or 
modification. 

Response:  Section  454(6)(D)  of  the 
Act.  which  permits  States  to  recover 
costs  incurred  in  providing  IV-D 
services  to  non-AFDC  individuals,  does 
not  prohibit  the  recovery  of  costs  on 
cases  that  require  only  collection  of 
support.  Therefore,  States  may  recover 
actual  or  standardized  costs  associated 
with  any  service  provided.  If  the  only 
service  being  provided  is  collection  of 
support,  costs  associated  with  the 
service  should  be  minimal.  We  believe 
that  a  reasonable  cost  recovery  program 
is  not  likely  to  place  an  undue  burden  on 
non-AFDC  individuals  who  apply  for 
IV-D  services  because  they  will  receive 
services  from  the  IV-D  agency  which 
may  not  be  available  to  them  from  any 
other  source  at  a  comparable  cost. 

16.  Comment:  Two  legal  advocacy 
groups  recommended  that  the 
regulations  specify  the  maximum 
amount  a  State  can  deduct  from  support 
collections  as  recovered  costs. 
Suggestions  included  permitting  States 
to  retain  up  to  five  percent  of  each 
support  collection  as  recovered  costs 
and  specifiymg  that  a  State  cannot 
retain  more  than  50  percent  of  support 
payments  appUed  to  arrearages. 

Response:  Section  454(6)(D)  of  the  Act 
allows  States  to  recover  any  costs  in 
excess  of  any  fees  imposed  to  cover 
administrative  costs  under  the  iV-D 
State  plan  and  does  not  limit  the  amount 
that  may  be  withheld  from  support 
collected  on  behalf  of  non-AfT)C 
individuals  receiving  IV-D  services. 
Although  S  302.33  does  not  set  a 
maximum  amount  a  State  may  deduct 
from  support  collections,  the  Slate  may 
only  recover  on  a  case  by  case  basis 
either  actual  or  standardized  costs  in 
accordance  with  9  302.33(d)(2].  A  State 
that  recovers  costs  may  retain  a  flat 


percentage  ol  support  collected  as  long 
as  the  recovety  of  costs  does  not  exceed 
the  actual  or  standardized  costs 
incurred  in  a  given  case  and  does  not 
place  an  undue  burden  on  the  individual 
receiving  IV-D  services.  A  State  that 
elects  to  retain  a  flat  percentage  of  each 
non-AFDC  collection  must  periodically 
reconcile  the  amount  retained  with  costs 
as  determined  by  the  standardized  or 
actual  method.  Therefore,  the 
withholding  of  a  flat  percentage  would 
cease  when  the  amounts  withheld 
equaled  the  standardized  or  actual 
amounts  charged  by  the  State.  The  flat 
percentage  of  support  retained  is  a 
matter  to  be  determined  by  the  State  in 
accordance  with  these  requirements. 

17.  CommenL  One  family  court 
commented  that  the  regulabons  permit 
the  recovery  of  costs  from  support 
payments,  but  do  not  ensure  that  the 
total  current  support  amount  is  paid  to 
the  payee. 

Response:  If  a  State  elects  to  recover 
costs  irom  the  absent  parent,  the 
regulations  at  S  302.33(d)(3)  prohibit  the 
IV-D  agency  from  treating  any  amount 
collected  from  the  absent  parent  as 
recovered  costs  except  amounts  that 
exceed  the  amoimt  of  current  support 
owed.  Under  this  option,  the  State  must 
give  priority  to  the  current  support 
obligation.  Support  collected  up  to  the 
amount  of  the  current  support  obligation 
must  be  paid  to  the  family.  Otherwise, 
we  believe,  the  State  would  in  effect  be 
recovering  costs  from  the  family 
receiving  non-AFDC  services. 

If  a  State  elects  to  recover  costs  from 
the  individual  who  files  an  application 
for  IV^  services,  the  State  may  under 
§  302.33(d)(l)(ii)  recover  costs  directly 
from  the  individual  or  from  the  support 
collected  on  behalf  of  the  individual. 
This  is  consistent  with  section 
454(6)(D)(ii)  of  the  Act.  There  is  no 
requirement  that  the  total  current 
support  amount  be  paid  to  the  payee  if 
this  statutory  option  is  selected. 

18.  Comment:  Two  legal  advocacy 
groups  recommended  that,  because  it  is 
often  the  obligor's  malfeasance  that 
necessitates  IV-D  services,  the 
regulations  should  indicate  a  preference 
for  recovering  costs  from  the  obligor. 

Response:  Under  section  454(6)(D)  of 
the  Act  and  45  CFR  302.33(d)(1).  any 
State  that  opts  to  recover  costs  may 
recover  them  from  the  absent  parent  or 
from  the  individual  who  applies  for  IV- 
D  services.  The  statute  does  cot  indicate 
that  there  is  any  preference  which 
should  be  given  to  recovering  costs  from 
the  obligor.  However,  the  State  that 
elects  to  recover  costs  from  the 
individual  receiving  IV-D  services  in 
accordance  widi  45  CFR  302.33(d)(l)tii) 
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may  attempt  to  obtain  reimbursement 
from  the  absent  parent  for  the  individual 
receiving  IV-D  services  in  accordance 
with  S  302.33(d)(4).  We  believe  that  this 
provision  will  reduce  the  burden  of  cost 
recovery  on  the  non-AFDC  individual 
receiving  IV-D  services. 

19.  Comment-  One  family  court  and 
two  legal  advocacy  groups 
recommended  that  the  regulations 
address  the  recovery  of  costs  on  a  cost 
per  service  basis.  Suggestions  included 
specifying  the  services  for  which  State 
can  recover  costs,  establishing  the 
maximum  amount  that  a  State  can 
charge  for  each  service,  prohibiting  the 
State  from  charging  the  costs  of 
enforcement  and  collection  services 
against  the  applicant  more  than  once, 
and  specifying  how  often  a  State  can 
charge  for  enforcement  or  collection 
activity. 

Response:  45  CFR  302.33(d)(1)  permits 
a  State  to  collect  on  a  case  by  case  basis 
either  excess  actual  or  standardized 
costs  from  the  absent  parent  or  from  the 
individual  receiving  IV-D  services.  A 
State  that  chooses  to  recover 
standardized  costs  must  develop  a 
written  methodology  to  determine 
standardized  costs  which  are  as  close  to 
actual  costs  as  possible.  The  State  could 
develop  a  written  methodology  for 
determining  the  average  cost  per  service 
as  illustrated  in  the  preamble  to  the 
proposed  regulation. 

The  costs  of  providing  IV-D  services 
vary  from  State  to  State.  Costs  such  as 
salaries.  beneHts  and  other 
administrative  expenses  incurred  in 
providing  a  IV-D  services  such  as 
enforcement  must  be  considered  in 
determining  actual  costs  or  establishing 
standardized  costs  which  are  as  close  to 
the  actual  costs  incurred  as  possible. 
Therefore,  we  beUeve  it  is  impossible  to 
estabhsh  a  standard  cost  per  service  in 
Federal  regulations  because  of  the 
various  situations  that  exist. 

A  State  that  develops  average  costs 
per  service  as  part  of  a  written 
methodology  to  recover  standardized 
coste  may  recover  costs  each  time  the 
service  is  provided.  For  example, 
suppose  the  average  cost  of  taking 
enforcement  action  is  $50.  If  the  State 
takes  enforcement  action  twice  in  a 
case,  the  State  may  recover  $100. 
Alternatively,  a  State  that  determines 
standardized  costs  under  §  302.33(d)(2) 
may  develop  an  average  cost  of 
providing  a  service  per  case.  For 
example,  if  the  average  cost  of  providing 
collection  services  on  a  IV-D  case  is  $60 
and  the  State  provides  collection 
services  to  a  case,  the  State  will  only 
recover  $60  regardless  of  how  often  or 
how  long  it  provides  collection  services. 


20.  Comment-  One  State  objected  to 
the  methodology  for  determining 
standardized  costs  presented  in  the 
proposed  regulations  because  it  requires 
the  calculation  of  costs  on  a  case  by 
case  basis  which  is  a  very  labor 
intensive  process. 

Response:  We  believe  that  the 
calculation  of  standardized  costs  on  a 
case  by  case  basis  is  less  costly  and 
time  consuming  than  calculating  actual 
costs  on  a  case  by  case  basis.  We 
expect  many  States  to  adopt  this  option 
because  it  will  result  in  the  recovery  of 
standardized  costs  in  a  given  case  that 
closely  reflect  the  costs  of  services 
provided  in  that  case. 

21.  Comment:  Two  legal  advocacy 
groups  recommended  that  the 
regulations  be  revised  to  require  States 
that  elect  to  recover  standardized  costs 
to  do  so  based  on  the  income  of  either 
the  non-AFDC  individual  receiving  IV-D 
services  or  the  absent  parent 
responsible  for  the  costs  of  providing 
IV-D  services. 

Response:  The  State  has  discretion  in 
determining  the  rate  at  which  it  will 
recover  costs  as  long  as  the  criteria 
developed  are  used  throughout  the  Slate 
and  do  not  discourage  the  application 
for  services  by  those  most  in  need  of 
them.  Thus,  the  State  could  use  the 
average  income  of  those  non-AFDC 
individuals  receiving  IV-D  services  from 
whom  it  will  recover  costs  as  a  criterion 
for  determining  the  rate  of  recovery. 
There  is  no  provision  in  the  statute  for 
basing  costs  on  the  income  of  the  absent 
parent. 

22.  Comment-  One  State  suggested 
that  the  proposed  regulations  be  revised 
to  permit  States  to  impose  a  flat 
percentage  fee  for  non-AFDC  service 
that  does  not  exceed  the  average  costs 
of  such  services. 

Response:  The  regulations  at  45  CFR 
302.33(d)(2)  require  a  State  that  elects  to 
recover  standardized  (or  average)  costs 
to  develop  a  written  methodology  to 
determine  standardized  costs  which  are 
as  close  to  actual  costs  as  is  possible.  In 
addition,  the  State  must  reconcile  the 
amount  recovered  to  the  standardized 
(or  average)  costs  of  providing  IV-D 
services  at  some  point  on  a  case  by  case 
basis. 

Once  a  State  has  determined 
standardized  costs  in  accordance  with 
S  302.33(d)(2).  the  State  may  collect 
these  costs  on  a  case  by  case  basis  by 
the  retention  of  a  flat  percentage  of 
support  collected  as  long  as  the  amount 
recovered  does  not  exceed  the  costs 
incurred  in  a  given  case.  A  State  that 
recovers  costs  by  the  flat  percentage 
method  must  closely  monitor  its  cost 
recovery  activities  to  ensure  that  it  does 


not  recover  amounts  in  excess  of 
incurred  costs  in  any  individual  case. 

23.  Comment- Onelegal  advocacy 
group  recommended  that  the  regulations 
require  States  that  develop  a  written 
methodology  under  the  proposed  45  CFR 
302.33(d)(2)  to  make  the  methodology 
available  to  individuals  upon  request. 

Response:  We  agree  that  the 
regulations  should  require  the  State  that 
elects  to  recover  standardized  costs  to 
make  the  written  methodology  available 
to  individuals  upon  request.  The 
individual  receiving  IV-D  services,  the 
individual  who  owes  support  and  any 
other  party  interested  in  the  welfare  of 
the  child  have  a  legitimate  interest  in 
reviewing  the  method  used  to  establish 
standardized  costs.  Therefore,  we  have 
revised  45  CFR  302.33(d)(2)  to  specify 
that  a  State  which  develops  a  written 
methodology  for  determining 
standardized  costs  must  make  the 
methodology  available  to  any  individual 
upon  request. 

24.  Comment-  One  State  suggested 
that,  because  the  procedure  described  in 
the  proposed  regulations  at  45  CFR 
302.33(d)(4)  involves  recovery  of  costs 
from  the  custodial  parent  while 
attempting  to  recover  costs  from  the 
absent  parent,  the  provision  should  be 
revised  to  provide  that  the  State  will 
first  attempt  to  recover  costs  from  the 
absent  parent  before  it  recovers  costs 
from  the  custodial  parent.  One  family 
court  indicated  that  the  proposed 

§  302.33(d)(4)  is  impractical. 

Response:  The  regulations  at 
§  302.33(d)(4)  provide  that  a  State  that 
recovers  costs  under  §  302.33(d)(l)(ii) 
may  attempt  to  obtain  reimbursement 
from  the  individual  who  owes  a  support 
obligation  for  any  costs  paid  by  the 
individual  receiving  IV-D  services  and 
pay  all  amounts  so  obtained  to  the  latter 
individual.  As  indicated  in  the  preamble 
to  the  proposed  regulations,  this  would 
allow  States  that  elect  under 
!  302.3"3(d)(l)(ii)  to  recover  costs  from 
the  individual  receiving  IV-D  services  to 
reduce  the  impact  of  cost  recovery  on 
that  individual.  Costs  recovered  from 
the  absent  parent  in  this  situation  may 
not  be  considered  child  support 
payments.  Although  this  option  involves 
some  additional  costs,  we  beheve  that  it 
will  be  selected  by  some  States. 

A  State  that  wants  to  recover  costs 
without  placing  a  burden  on  the  non- 
AFDC  family,  as  suggested  by  the  first 
commenter,  should  opt  to  recover  costs 
from  the  absent  parent  under 
§  302.33(d){l)(i). 

25.  Comment:  One  legal  advocacy 
group  and  one  State  recommended  that 
the  proposed  regulations  at 

5  302.33(d)(5)  be  revised  to  require  a  IV- 
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D  agency  that  elects  to  recover  costs  to 
notify  both  the  custodial  parent  and 
absent  parent. 

Response:  Previous  regulations  at 
§  302.33(c)  required  a  IV-D  agency  that 
elected  to  recover  costs  from  support 
collections  to  notify  each  non  ..'VF DC 
individual  for  whom  IV-D  services  are 
being  provided  of  that  fact.  Under  this 
provision,  the  IV-D  agency  only  sent 
notices  to  individuals  affected  by  cost 
recovery.  We  continue  to  believe  that 
only  the  individual  affected  by  a  State's 
decision  to  recover  costs  should  be 
notified.  Therefore,  the  regulations  at  45 
CFR  302.33(d)(5)  require  a  State  that 
elects  to  recover  costs  to  notify,  as 
appropriate,  either  the  individual  who 
has  filed  an  application  for  JV-D 
services  or  the  individual  who  owes  a 
support  obligation  to  a  non-AFDC  family 
receiving  IV-D  services  that  costs  will 
be  recovered. 

Assignment  (45  CFR  302.33(e)) 

26.  Comment:  One  State  commented 
that  the  provision  in  the  regulations  that 
requires  the  State  to  inform  any 
individual  about  to  make  an  assignment 
of  support  rights  that  the  assignment 
may  have  the  effect  of  making  a  support 
debt  dischargeable  in  bankruptcy  will 
burden  the  State  and  discourage 
individuals  from  applying  for  IV-D 
services. 

Response:  Even  though  the 
assignment  is  for  collection  purposes 
only  and  transfers  no  property  right  to 
the  State,  we  are  aware  of  bankruptcy 
proceedings  in  which  substantial 
amounts  of  past  due  support  assigned  to 
the  State  by  non-AFDC  individuals 
under  §  302.33(e)  were  discharged.  Since 
the  non-AFDC  mdividual  and  family 
may  be  adversely  affected  by  an 
assignment  of  support  rights,  the 
regulations  at  45  CFR  302.33(e)(2) 
require  the  IV-D  agency  to  inform  ail 
non-AFDC  individuals  applying  for  IV- 
D  services  that  any  assignment  of 
support  rights  to  the  State  may  result  in 
a  support  debt  being  discharged  if  the 
debtor  declares  bankruptcy. 

27.  Comment:  One  legal  advocacy 
group  suggested  that  the  proposed  45 
CFR  302.33(e)(1)  be  revised  to  specify 
that  the  IV-D  agency  must  inform  each 
individual  who  applies  for  IV-D  ser\'ices 
that  failure  to  make  an  assignment  of 
support  rights  will  not  effect  that 
individual's  eligibility  for  IV-D  ser\'ice8. 

Response:  We  agree  that  the 
individual  who  applies  for  IV-D  services 
needs  to  know  that  his  or  her  failure  to 
make  an  assignment  of  support  rights 
will  not  affect  his  or  her  eligibility  for 
IV-D  services.  We  revised  45  CFR 
302.33(e)(2)  to  specify  that,  before  the 
applicant  for  IV-D  services  makes  an 


assignment  of  support  rights,  the  IV-D 
agency  must  inform  the  individual  that 
the  assignment  is  not  a  condition  of 
eligibility  for  IV-D  services. 

Treatment  of  Program  Income  (45  CFR 
304.50) 

28.  Comment:  One  State  commented 
that,  because  the  Federal  government 
reduces  the  quarterly  IV-A  grant  award 
advanced  to  the  State  by  the  anticipated 
Federal  share  of  IV-D  AFDC  collections 
for  the  upcoming  quarter,  it  would  be 
inequitable  for  the  Federal  government 
to  demand  a  share  of  any  interest 
earned  on  IV-D  AFDC  collections.  One 
Stale,  one  county  executive,  one 
domestic  relations  agency  and  one  judge 
also  expressed  concern  about  this 
provision. 

Response:  Quarterly  IV-A  grant 
awards  to  the  State  are  reduced  by  the 
Federal  government  by  the  estimated 
net  Federal  share  of  IV-D  AFDC 
collections  exclusive  of  any  interest 
earned  by  the  State  on  such  collections. 
Section  455(a)  of  the  Act  requires  the 
States  to  reduce  their  quarterly 
expenditure  claims  for  Federal  funding 
by  the  total  amount  of  any  fees  collected 
or  other  income  resulting  from  services 
provided  under  the  IV-D  State  plan.  The 
term  "income"  includes  any  interest 
income  earned  by  a  State  on  collections 
made  under  the  IV-D  State  plan.  Thus, 
under  regulations  at  45  CFR  304.50(b). 
any  interest  earned  on  IV-D  AFDC 
collections  before  those  collections  are    . 
distributed  in  accordance  with  section 
457  of  the  Act  and  the  implementing 
regulabon  at  45  CFR  302.51  must  be 
excluded  from  the  State's  quarterly 
expenditure  claims  for  Federal  IV-D 
funding. 

29.  Comment-  One  individual 
suggested  that,  because  inlerest  income 
may  be  construed  as  exempt  from  the 
requirement  to  exclude  earned  income 
from  quarterly  expenditure  claims  for 
Federal  funding,  the  proposed 
regulations  at  45  CFR  304.50(b)  should 
be  revised  to  specify  interest  income. 

Response:  We  agree  that  interest 
income  could  possibly  be  construed  as 
exempt  from  the  proposed  §  304.50(b). 
Therefo.'-e,  we  revised  the  final  45  CFR 
304.50(b)  to  require  the  IV-D  agency  to 
exclude  from  its  quarterly  expenditure 
claims  an  amount  equal  to  all  interest 
and  other  income  earned  during  the 
quarter  resulting  from  services  provided 
under  the  IV-D  State  plan. 

30.  Comment:  One  State  suggested 
that  the  proposed  45  CFR  304.50(b)  be 
revised  to  delete  the  word  "earned"  to 
conform  the  provision  to  section  455(a) 
of  the  Act. 

Response:  Section  455(a)  of  the  Act 
requires  the  States  to  exclude  from  their 


quarterly  expenditure  claims  for  Federal 
funding  any  fees  collected  or  other 
income  resulting  from  services  provided 
under  the  IV-D  State  plan.  We  believe 
that  the  term  "income,"  as  used  in 
section  455(8)  of  the  Act,  includes 
earned  income  such  as  interest  earned 
by  a  State  on  IV-D  collections  because 
interest  earned  on  such  collections  is  a 
direct  result  of  State  collection  and 
distribution  services.  Once  the  State 
makes  a  IV-D  collection,  any  interest 
earned  prior  to  the  completion  of  the 
distribution  process  (that  is,  from  the 
date  of  collection  until  the  date  the 
Federal  government  receives  from  the 
State  a  IV-A  expenditure  report  that 
reduces  State  IV-A  expenditures  by  the 
net  Federal  share  of  IV-D  AFDC 
collections)  must  be  excluded  from  the 
State's  quarterly  claims  for  Federal 
funding.  Thus,  the  regulations  at  45  CFR 
304.50(b)  require  the  State  to  exclude 
from  its  quarterly  expenditure  claims  all 
interest  and  other  income  earned  during 
the  quarter  resulting  from  services 
provided  under  the  IV-D  State  plan. 

Paperwork  Reduction  Act 

These  regulations  at  45  CFR  302.33 
information  collection  requirements 
which  are  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 
These  requirements  have  not  yet  been 
approved  by  OMB  and  are  therefore  not 
effective.  The  Department  will  publish  a 
notice  in  the  Federal  Reg^ter  regarding 
the  effective  date  of  these  requirements 
once  OMB  approval  has  been  obtained. 

List  of  Subjects  in  45  CFR  Parts  302  and 
304 

Child  welfare,  Grant  programs/Social 

programs. 

Regulatory  Impact  Analysis 

In  developing  Pub.  L.  97-24&  the 
Congress  used  figures  developed  by  the 
Concessional  Budget  Office  which 
indicate  that  the  revised  application  fee 
and  recovery  of  costs  provisions  will 
provide  savings  in  the  range  of  $11  to 
Si  6  million  annually  during  fiscal  years 
1984  and  1985.  The  Department 
estimates  that  the  mandatory 
application  fee  provisions  of  section  3  of 
Pub.  L  98-378  will  provide  savings  of 
SlO  million  annually  during  fiscal  years 
1988  and  1967.  These  estimated  savings 
represent  9  to  15  percent  of  total  non- 
AFDC  expenditures.  These  figures  do 
not  represent  changed  costs  as  such,  but 
a  change  in  payor  from  the  general 
taxpayer  to  the  users  of  these  services. 
These  changes  may  have  some 
beneficial  effect  on  private  sector 
providers  of  similar  services,  but  we  do 
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not  believe  it  will  be  substantial.  In 
addition  to  these  changes  in  structure 
and  magnitude  of  fees  and  cost 
recovery,  States  may  realize  some 
actual  administrative  cost  savings  by 
moving  from  a  case-by-case  to 
standardized  procedure  for  calculating 
costs.  However,  we  expect  that  these 
savings  will  not  exceed  several  million 
dollars  annually. 

For  the  reasons  stated  above,  the 
Secretary  has  determined  that  this 
document  is  not  a  major  rule  as 
described  by  Executive  Order  12291, 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  Section  1  of  the 
Executive  Order.  Further  the  Secretary 
certifies  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
do  not  require  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-345, 
the  Regulatory  Flexibility  Act  of  1980. 

PART  302— {AMENDED] 

1.  45  CFR  302.33  is  revised  to  read  as 
follows: 

S  302.33    IndiYMuate  not  otttarwiM  eUgibta 
for  paternity  and  support  MrvtCM. 

(a)  Availability  of  services.  The  State 
plan  must  provide  that  the  support 
collection  or  paternity  determination 
services  established  under  the  plan  shall 
be  made  available  to  any  individual  not 
receiving  assistance  under  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  who  files  an 
application  for  the  services  with  the  IV- 
D  agency. 

(b)  Definitions.  For  purposes  of  this 
section: 

"Applicant's  income"  means  the 
disposable  income  available  for  the 
applicant's  use  under  State  law. 

(c)  Application  fee.  (1)  Until  October 
1, 1985,  the  State  plan  may  provide  for 
an  application  fee  to  be  charged  each 
individual  who  applies  for  services 
under  this  section.  If  the  State  elects  to 
charge  a  fee.  the  State  plan  shall  specify 
either 

(i)  A  flat  dollar  amount  not  to  exceed 
$25  to  be  charged  each  applicant;  or 

(ii)  A  fee  schedule  to  be  used  to 
determine  the  fee  to  be  charged  each 
applicant.  Such  fee  schedule  will  be 
based  on  each  applicant's  income  and 
will  be  designed  so  as  not  to  discourage 
the  application  for  such  services  by 
those  most  in  need  of  them. 

(2)  Beginning  October  1. 1985,  the 
State  plan  must  provide  that  an 
application  fee  will  be  charged  for  FV-D 
services  under  this  section.  Under  this 
paragraph: 

(i)  The  State  shall  collect  the 
application  fee  bom  the  individual 


applying  for  IV-D  services  or  pay  the 
application  fee  out  of  State  funds. 

(ii)  The  State  may  recover  the 
application  fee  from  the  a'csent  parent 
who  owes  a  support  obligation  to  a  non- 
AFDC  family  on  whose  behalf  the  IV-D 
agency  is  providing  services  and  repay 
it  to  the  applicant  or  itself. 

(iii)  State  funds  used  to  pay  an 
application  fee  are  not  program 
expenditures  under  the  State  plan  but 
are  program  income  under  §  304.50  of 
this  chapter. 

(iv)  Any  application  fee  charged  must 
be  uniformly  applied  on  a  statewide 
basis  and  must  be: 

(A)  A  flat  dollar  amount  not  to  exceed 
$25  (or  such  higher  or  lower  amount  as 
the  Secretary  may  determine  to  be 
appropriate  for  any  fiscal  year  to  reflect 
increases  or  decreases  in  administrative 
costs);  or 

(B)  An  amount  based  on  a  fee 
schedule  not  to  exceed  the  flat  dollar 
amount  specified  in  paragraph 
(c)(2)(iv)(A)  of  this  section.  The  fee 
schedule  must  be  based  on  the 
applicant's  income. 

(v)  The  State  may  allow  the 
jurisdiction  that  collects  support  for  the 
State  under  this  part  to  retain  any 
appUcation  fee  collected  under  this 
section. 

(d)  Recovery  of  costs.  (1)  The  State 
may  elect  in  its  State  plan  to  recover 
any  costs  incurred  in  excess  of  any  fees 
collected  to  cover  administrative  costs 
under  the  IV-D  State  plan.  A  State 
which  elects  to  recover  costs  shall 
collect  on  a  case  by  case  basis  either 
excess  actual  or  standardized  costs: 

(i)  From  the  individual  who  owes  a 
support  obligation  to  a  non-AFDC  family 
on  whose  behalf  the  IV-D  agency  is 
providing  services  under  this  section;  or 

(ii)  From  the  individual  who  has  filed 
an  application  for  IV-D  services  under 
this  section,  either  directly  or  from  the 
support  collected  on  behalf  of  the 
individual,  but  only  if  the  State  has  m 
effect  a  procedure  for  informing  all 
individuals  authorized  within  the  State 
to  establish  an  obligation  for  support 
that  the  State  will  recover  costs  from  the 
individual  receiving  IV-D  services  under 
this  section. 

(2)  A  State  that  recovers  standardized 
costs  under  paragraph  (d)(1)  of  this 
section  shall  develop  a  written 
methodology  to  determine  standardized 
costs  which  are  as  close  to  actual  costs 
as  is  possible.  This  methodology  must 
be  made  available  to  any  individual 
upon  request. 

(3)  The  IV-D  agency  shall  not  treat 
any  amount  collected  from  the 
individual  as  a  recovery  of  costs  under 
paragraph  {d)(l)(i)  of  this  section  except 
amounts  which  exceed  the  current 


support  owed  by  the  individual  under 
the  obligation. 

(4)  If  a  State  elects  to  recover  costs 
under  paragraph  (d)(l)(ii)  of  this  section, 
the  IV-D  agency  may  attempt  to  seek 
reimbursement  from  the  individual  who 
owes  a  support  obligation  for  any  costs 
paid  by  the  individual  who  is  receiving 
IV-D  services  and  pay  all  amounts 
reimbursed  to  the  individual  who  is 
receiving  IV-D  services. 

(5)  If  a  State  elects  to  recover  costs 
under  this  section,  the  IV-D  agency 
must  notify,  consistent  with  the  option 
selected,  either  the  individual  who  has 
filed  an  application  for  IV-D  services  or 
the  individual  who  owes  a  support 
obligation  that  such  recovery  will  be 
made.  In  an  interstate  case,  the  IV-D 
agency  where  the  case  originated  must 
notify  the  applicant  of  the  States  that 
recover  costs. 

(6)  The  IV-D  agency  must  notify  the 
IV-D  agencies  in  all  other  States  if  it 
recovers  costs  from  the  individual 
receiving  IV-D  services. 

(e)  Assignment.  (1)  The  IV-D  agency 
may  take  an  assignment  of  support 
rights  from  an  individual  who  applies 
for  services  under  this  section.  However, 
as  assignment  by  an  individual  under 
this  section  does  not  constitute  an 
assignment  under  §  232.11  of  this  title 
and  may  not  be  a  condition  of  eligibility 
for  services  under  this  section. 

(2)  Before  the  applicant  for  IV-D 
services  under  this  section  makes  an 
assignment  of  support  rights,  the  IV-D 
agency  shall  inform  the  individual  that 
the  assignment  is  not  a  condition  of 
eligibility  for  services  under  this  section 
and  may  have  the  effect  of  making  the 
support  debt  dischargeable  in 
bankruptcy. 

2.  45  CFR  Part  304  is  amended  by 
adding  a  new  §  304.50  to  read  as 
follows: 

§  304.50    Treatment  of  program  incom*. 

The  IV-D  agency  must  exclude  from 
its  quarterly  expenditure  claims  an 
amount  equal  to: 

(a)  All  fees  which  are  collected  during 
the  quarter  under  the  title  IV-D  State 
plan;  and 

(b)  All  interest  and  other  income 
earned  during  the  quarter  resulting  from 
services  provided  under  the  IV-D  State 
plan. 

(Sec.  n02  of  the  Social  Security  Act  (42 
U.S.C.  1302)  and  sees.  454(6)  and  455(a)  of  the 
Social  Security  Act  (42  U.S.C.  654(6)  and 
655(a)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679,  Child  Support 
Enforcement  Program.) 
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Dated;  May  21, 1984. 

Martha  A.  McSteen, 

Acting  Director,  Office  of  Chi/d Support 
Enforcement. 

Approved:  August  24, 1984. 
Margaret  M.  Heckler, 

Secretary. 
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45  CFR  Part  303 

Procedures  for  Case  Assessment  and 
Prioritization 

aqency:  Office  of  Child  Support 
Enforcement  (OCSE),  HHS. 
action:  Final  rule, 

summary:  This  document  establishes  in 
regulation  the  authority  for  States  to 
prioritize  their  Child  Support 
Enforcement  program  caseloads.  The 
purpose  of  this  regulation  is  to  permit 
States  to  implement  case  prioritization 
procedures  that  provide  for  the  review 
and  management  of  cases  and  to 
establish  basic  requirements  that  States" 
prioritization  systems  must  meet.  We 
published  a  Notice  of  Proposed 
Rulemaking  on  Procedures  for  Case 
Assessment  and  Prioritization  in  the 
Federal  Register  on  April  29, 1983  (4«  FR 
19424).  VVe  received  many  substantive 
comments  in  response  to  the  proposed 
rule  resulting  in  a  number  of  revisions. 
This  document  responds  to  the 
comments  received  and  discusses  the 
revisions  made  as  a  result  of  the 
comments. 

EFFECTIVE  DATE:  September  19, 1984: 
except  for  §  303.10(b)(6)  which  contains 
information  collection  requirements 
under  review  by  the  Office  of 
Management  and  Budget 
FOR  FURTHER  INFORMATION  CONTACT 
Marianne  Rufty.  (301)  443-5350.  Office  of 
Child  Support  Enforcement,  Department 
of  Health  and  Human  Services,  Room 
1010,  6110  Executive  Boulevard. 
Rockville,  Maryland  20852. 
SUPPUEMENTARY  INFORMATION: 

Statutory  Provisions 

This  final  rule  is  implemented  under 
the  authority  of  section  1102  of  the 
Social  Security  Act  (the  Act)  which 
requires  the  Secretary  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  she  is  responsible 
under  the  Act.  We  believe  this  rule  is 
necessary  for  the  efficient  operation  of 
the  Child  Support  Enforcement  program 
under  title  IV-D  of  the  Act. 

Section  454(4)  of  the  Act  requires  each 
State  plan  for  child  support  to  provide 


that  the  State  "will  undertake  *  *  *  (A) 
in  the  case  of  a  child  bom  out  of 
wedlock  *  *  *  to  establish  the 
paternity  of  such  child  *  *  *  and  (B)  in 
the  case  of  any  child  *  *  *  to  secure 
support  for  such  child  *  *  *"  (emphasis 
added).  However,  there  is  no  provision 
in  title  IV-D  of  the  Act  or  its  legislative 
history  that  specifies  in  what  order  a 
State  must  process  cases  in  order  to 
carry  out  this  responsibility.  In  addition, 
section  452(a)(1)  of  the  Act  requires 
OCSE  to  establish  standards  for 
program  operations.  We  believe, 
therefore,  that  ample  statutory  authority 
exists  to  promulgate  regulations  that 
would  allow  States  to  implement  case 
prioritization  systems  to  manage  their 
caseloads  while  continuing  to  achieve 
the  program  goals  of  locating  parents, 
establishing  paternity  and  securing 
support.  Since  we  believe  that  all  casts 
should  receive  some  level  of  effort  to 
achieve  the  desired  program  goal,  we 
want  to  ensure  that  these  regulations 
are  not  construed  to  imply  that  it  would 
be  permissible  for  States  to  neglect  or 
exclude  certain  cases  or  classes  of 
cases. 

Relationship  to  the  Child  Support 
Enforcement  Amendments  of  1964 

The  Child  Support  Enforcement 
Amendments  of  1984  (Pub.  L  98-378) 
requires  States  to  develop  and 
implement  a  variety  of  measures  to 
increase  program  performance  while 
allowing  States  considerable  flexibility 
in  the  way  they  operate  their  programs. 
This  regulation  complements  the  new 
legislation  because  it  offers  States  an 
additional  means  of  enhancing  the 
effectiveness  and  efficiency  of  their 
operations  by  improving  the 
management  of  cases. 

Provisions  of  the  Final  Rule 

This  part  of  the  preamble  contains  the 
section-by-section  provisions  of  the  final 
rule.  Under  each  final  provision,  we 
discuss  the  related  proposed  provision, 
the  comments  received  on  that 
provision,  and  our  responses  to  those 
comments.  A  large  number  of 
substantive  comments  were  received  ou 
the  proposed  rule — 20  letters  from  State 
IV-D  agencies,  four  from  various  other 
State  offices,  two  from  advocacy  groups 
and  two  from  a  concerned  citizen.  Many 
of  the  comments  were  related  and 
resulted  in  elements  of  several  of  the 
proposed  requirements  being  discussed 
under  one  final  requirement. 

Section  303.10(a):  "The  IV-D  agency 
way  implement  a  case  assessment  and 
prioritization  system  statewide  or  in  a 
particular  political  subdivision  of  the 
State  to  manage  its  caseload. " 


The  proposed  i  303.10(a)  gave  States 
the  option  to  Implement  case 
prioritization  procedures  to  manage 
their  cases,  including  AFDC,  non-AFDC 
and  interstate  cases.  We  wanted  to 
provide  States  with  a  management  tool 
that  could  be  used  to  improve  die 
effectiveness  of  establishing  paternity 
and  securing  support  for  children.  In 
addition,  because  of  caseload  and 
geographic  variaticms  within  a  State,  we 
felt  that  States  should  have  the 
flexibility  to  implement  one  statewide 
system  or  separate  systems  within 
political  subdivisions,  provided  that  all 
cases  within  the  State  or  political 
subdivision  are  included  in  that  system. 

Several  commenters,  including  one 
advocacy  group,  recommended  that  this 
regulation  be  made  a  State  plan 
requirement  under  45  CFR  Part  302.  Two 
commenters  recommended  that  we 
develop  a  corresponding  audit 
regulation  under  45  CFR  Part  305  so  that 
OCSE  auditors  would  have  a  basis  fo? 
evaluating  a  State's  prioritization 
system.  The  advocacy  group  also  felt 
that,  by  allowing  States  to  develop 
multiple  local  prioritization  lystems. 
States  could  avoid  the  statewideness 
requirements  and  make  a  "geographic 
crazyquilt"  of  eligibility. 

The  State  plan  requirement  at  45  CFR 
302.39  specifies  that  the  IV-D  agency 
must  comply  with  the  standards  for 
program  operations  prescribed  in  45 
CFR  Part  303.  We  believe  this  is 
sufficient  to  ensure  State  compliance 
with  the  requirements  of  case 
prioritization  in  S  303.10.  This 
arrangement  is  consistent  vnth  OCSE 
policies  published  in  a  final  rule  in  the 
Federal  Register  on  June  8, 1982,  in 
which  we  specified  our  intent  to  remove 
all  nonstatutory  State  plan  requirements 
from  45  CFR  Part  302  and  place  them  in 
45  CFR  Part  303,  Standards  for  Program 
Operations. 

More  importantly,  OCSE  auditors 
evaluate  States'  programs  to  ensure 
State  plan  requirements  in  45  CFR  Part 
302  are  being  met.  If  a  State  adopts  a 
case  prioritization  system,  the  State 
must  continue  to  meet  the  requirements 
in  Part  302  which  include  performing  all 
of  the  functions  of  the  program,  that  is, 
locating  the  absent  parent,  establishing 
paternity  and  establishing  and  enforcing 
support  obligations  for  AFDC  and  non- 
AFDC  cases.  If  an  audit  reveals  that  a 
State  did  not  work  certain  classes  of 
cases,  such  as  paternity  or  non-AFDC 
cases,  using  case  prioritization  to  justify 
its  action,  the  State  would  be  subject  to 
the  penalty  under  45  CFR  305.50  for 
failure  to  have  an  effective  program. 

With  respect  to  the  comment  on 
statewideness  as  it  affects  eligibiUty, 
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caseloads  differ  significantly  between 
regi(His  of  the  country  and  even  witliin 
the  boundaiies  of  a  particular  State. 
Urban  areas  may  have  a  proportionately 
higher  percentage  of  paternity  cases 
than  rani  ai«a»  A  particular 
community  may  have  proportionately 
fewer  non-AFDC  cases  than  another  or 
a  disproportionate  number  of  incoming 
interstate  support  cases.  The 
characteristics  of  the  cases  themselves 
also  differ  significantly.  There  may  be 
proportionately  more  single  women  with 
children  than  married  women  with 
children  applying  for  services  in  one 
area  versus  another.  One  area  may  have 
proportionately  more  cases  requiring 
support  orders  to  be  established  than 
cases  with  existing  orders. 

We  believe  that  a  State  that  opts  to 
implement  one  prioritization  system  or 
multiple  systems  will  do  so  for  the 
purpose  of  managing  its  caseload,  not 
for  limiting  IV-D  services  to  certain 
applicants.  States  are  required  to 
undertake  to  secure  support  and 
establish  paternity  in  all  cases. 
However,  they  may  use  various  case 
characteristics,  depending  upon 
caseload  demographics,  to  determine 
the  order  in  which  cases  will  be  worked. 
In  our  view,  this  does  not  in  any  way 
affect  eligibility  for  IV-D  services. 

Thus,  we  made  no  substantive 
changes  to  the  proposed  S  303.10(a)  as  a 
result  of  the  above-mentioned 
comments.  To  improve  readability, 
several  clauses  referencing  those  cases 
that  must  be  included  in  the  State's 
system  were  moved  from  this  paragraph 
to  the  new  $  303.10(b)(2).  In  addition,  we 
added  the  phrase  "statewide  or  in  a 
particular  political  subdivision  of  the 
State"  to  the  proposed  paragraph  (a)  so 
that  States  are  aware  of  the  flexibility 
they  may  have  in  designing  a  system  or 
various  systems  (provided  that  all  cases 
within  the  State  or  political  subdivision 
are  included  in  that  system)  to  manage 
their  cases. 

General  comments  received  on  the 
proposed  regulations  and  our  responses 
follow: 

Comment:  Although  many  States 
generally  supported  the  concept  of 
prioritization,  seven  State  IV-D  agencies 
said  that  the  proposed  regulations 
interfere  with  the  State's  current 
practice  in  whole  or  in  part. 

Response:  States  primarily  objected  to 
the  restrictions  in  the  proposed 
S9  303.10(b)(2)  through  303.10(b)(8) 
either  because  the  State's  internal 
organizational  structure  or  its  current 
operating  prioritization  system  could  not 
be  adjusted  to  meet  these  requirements. 
We  replaced  the  requirement  that  States 
must  prioritize  cases  within  each  of  the 
basic  service  categories  wiUi  the 


requirement  that  States  must  ensure  that 
no  program  service  is  systematically 
excluded  and  deleted  the  requirement 
that  States  establish  priority  I.  II.  and 
closed  status  categories.  As  a  result,  a 
State  that  opts  to  prioritize  will  need  to 
make  few.  if  any.  adjustments  to  its 
operation  or  current  prioritization 
scheme.  The  ^ecific  provisions  that 
were  revised  or  deleted  are  discussed  in 
more  detail  below. 

Comment-  Two  State  agencies  and 
one  public  interest  law  firm  expressed 
support  for  the  rule  as  written. 

Response:  Our  intent  in  writing  the 
proposed  rule  was  to  allow  States  the 
flexibility  to  implement  case 
prioritization  systems  to  manage  their 
caseloads  while  continuing  to  achieve 
the  program  goals  of  locating  parents, 
establishing  paternity  and  securing 
support  for  children. 

Other  States  objected  strongly  to  the 
specificity  of  the  requirements  contained 
in  the  proposed  rule.  In  effect,  States  felt 
that  these  requirements  were  too 
restrictive  and  would  impose  additional 
staff  and  paperwork  burdens  on  an 
already  overburdened  system. 

Therefore,  we  decided  to  replace  the 
requirement  for  prioritization  within 
service  categories  with  the  requiren:ent 
that  States  ensure  that  no  program 
service  is  systematically  excluded  and 
delete  the  requirement  to  establish 
status  categories  so  that  States  would 
have  the  flexibility  to  operate  various 
types  of  prioritization  systems. 

Comment:  Seven  State  IV-D  agencies 
requested  that  we  withdraw  the 
regulations. 

Response:  Our  initial  reasons  for 
promulgation  regulations  in  this  area  are 
still  vahd.  Some  States  would  like  to 
implement  prioritization  systems  but  are 
reluctant  to  do  so  without  regulatory 
authority.  Many  others  are  currently 
operating  systems  to  rank  their 
caseloads  without  guidelines.  Therefore, 
we  continue  to  believe  that  it  is  in  the 
best  interest  of  the  program  to  publish 
regulations  on  case  prioritization. 
However,  we  chose  to  make 
prioritization  optional  so  that  States 
may  adopt  procedures  only  when  they 
believe  such  procedures  will  improve 
the  operation  of  their  programs. 
This  document  establishes  in 
regulation,  the  authority  for  States  to 
prioritize  their  caseloads  while 
preserving  the  statutory  requirement 
that  States  will  undertake  to  estabhsh 
paternity  and  secure  support  for 
children  with  respect  to  whom  an 
assignment  is  effective  and  for  children 
in  non-AFDC  cases. 

We  received  many  comments  on  the 
proposed  regulations.  The  majority  of 
the  comments  concerned  specific 


requirements  that  States  viewed  as  too 
restrictive,  burdensome  and  costly.  We 
replaced  the  requirement  of 
prioritization  within  each  of  the  basic 
service  categories  with  the  requirement 
that  States  ensure  that  no  program 
service  is  systematically  excluded  and 
deleted  the  requirement  to  establish 
case  status  categories  of  priority  I,  II 
and  closed.  Thererfore,  we  belive  that 
the  regulations  contained  in  this 
document  will  be  much  more  acceptable 
to  those  States  that  suggested  the 
regulations  be  withdrawn. 

Comment:  An  advocacy  group  was 
concerned  that  the  preamble  to  the 
proposed  rule  used  "age  of  the  child"  as 
an  example  of  a  success  indicator  in  the 
paternity  service  category  and  failed  to 
mention  cases  that  are  approaching  the 
statute  of  limitations  (as  ones  that 
should  be  processed  before  others  in 
this  category). 

Response:  We  did  not  wish  to  infer 
that  there  is  only  one  success  indicator 
per  service  category  or  to  give  the 
impression  that  "age  of  the  child"  is  an 
especially  reliable  indicator  for  success 
in  the  paternity  service  category.  We 
agree  with  the  commentor  that  the  "key 
evidentiary  element  in  a  paternity  case 
is  a  simple  scientific  [blood]  test,  of  very 
high  probative  value,  that  does  not 
deteriorate  over  time."  Therefore,  we 
urge  States  to  give  special  priority  under 
their  criteria  to  cases  that  are 
approaching  the  statute  of  limitations. 

Section  303.10(b)(1):  "Develop  written 
procedures  for  the  evaluation  and 
prioritization  of  cases  upon  receipt  and 
upon  becoming  aware  of  changes  in 
case  circumstances. " 

The  proposed  §  303.10(b)(1)  required 
States  to  develop  written  procedures 
and  success  indicators  for  the 
evaluation  and  prioritization  of  all  cases 
only  upon  receipt.  The  purpose  of 
requiring  States  to  write  procedures  was 
to  ensure  that  the  ranking  and 
processing  of  cases  would  be  uniform 
and  equitable  according  to  prescribed 
State  or  local  standards.  In  addition, 
OCSE  would  have  a  basis  for  reviewing 
a  State's  prioritization  system  to  verify 
that  States  do  not  neglect  or  exclude  any 
class  of  services  required  by  the  Act. 
No  comments  were  received  on  the 
proposed  §  303.10(b)(1).  Comments 
received  on  the  proposed  S  303.10(b)(7), 
however,  affected  our  decision  to  revise 
the  proposed  §  303.10(b)(1). 

Section  303.10(b)(7)  required  States  to 
reevaluate  cases  if  their  potential  for 
successful  resolution  changed  because 
of  new  or  updated  absent  parent 
information.  Our  intention  in  proposing 
this  requirement  was  to  protect  cases 
from  never  being  worked  because  they 


Federal  Register  /  Vol.  49.  No.  183  /  Wednesday.  September  19.  1984  /  Rules  and  RegulatioM   86775 


were  initially  given  low  priority  at 
intake. 

Two  State  agencies  felt  that  the 
proposed  S  303.10(b)(7)  would  ensure 
that  coses  are  reviewed  but  that  it  ia 
burdensone  in  conjunction  with  the 
proposed  S  303.10(b)(6),  the  periodic 
review  of  cases  requirement. 

We  continue  to  believe  that  it  Is 
important  to  provide'protection  for  those 
cases  that  experience  a  change  in  case 
circumstances.  Therefore,  we  retained 
the  substance  of  the  proposed 
§  303.10(b)(7)  and,  in  effect 
strengthened  this  requirement  by 
combining  it  with  the  new  S  303.10(b)(1). 

Thus,  in  addition  to  requiring  States  to 
have  written  procedures  for 
prioritization  of  cases  at  intake,  the  new 
§  303.10(b)(1)  requires  States  to  write 
procedures  for  reviewing  the  priority 
given  to  cases  for  which  new  case 
information  is  obtained.  A  case  might  be 
moved  up  or  down  in  its  ranking  based 
on  tliis  review.  We  strongly  urge  States 
to  develop  and  implement  information 
exchange  systems  that  will  be  used  to 
update  case  information  on  a  routine 
basis  and  include  reference  to  these 
systems  in  their  written  procedures.  For 
instance,  if  there  is  an  exchange  of 
absent  parent  information  between  the 
State's  unemployment  ofilce  and  the  IV- 
D  agency,  the  State's  written  procedures 
should  explain  the  mechanism  used  and 
the  type  of  information  received.  We 
recommend  that  all  States  include  in 
their  procedures  a  description  of  the 
information  exchange  system  in  use 
between  the  State's  IV-A  and  IV-D 
agencies. 

Section  303.10(b)(2):  "Include  all  of  its 
cases  in  the  system,  including  cases 
referred  from  the  IV-A  agency  under 
§235.70  of  this  title,  cases  in  which 
applications  for  services  are  received 
under  §  302.33  of  this  chapter,  and  cases 
referred  from  other  States  for  assistance 
under  §  302.36  of  this  chapter  " 

The  proposed  S  303.10(b)(2)  required 
States  to  include  both  AFDC  and  non- 
AFDC  cases  in  implementing 
procedures.  Our  purpose  in  proposing 
that  States  include  both  caseloads  in  the 
same  system  was  to  ensure  that  non- 
AFDC  cases  would  not  be  excluded  or 
neglected  as  a  result  of  the 
implementation  of  these  procedures. 

Eight  State  IV-D  agencies  commented 
on  the  proposed  §  303.10(b)(2).  Two  felt 
that  non-AFDC  cases  should  not  be 
prioritized  when  a  State  charges  non- 
AFDC  individuals  an  application  fee 
^  and/or  recovers  the  costs  of  services 

provided.  One  of  these  two  stated  that, 
^   if  non-AFDC  applicants  pay  for  service, 
they  have  a  right  to  expect  service.  The 
other  six  commenters  opposed  using  the 
same  prioritization  system  and  criteria 


for  both  caseloads  because  their  current 
practice  is  to  maintain  distinct  program 
areas  and  procedures  for  each  caseload. 
We  will  respond  to  the  States'  concerns 
separately. 

First,  can  a  State  prioritize  a  non- 
AFDC  case  if  it  charges  a  non-AFDC 
individual  an  application  fee  and/or 
recovers  the  costs  of  services  provided? 
Yes.  If  a  State  opts  to  prioritize  its 
caseload,  non-AFDC  cases  must  be 
included  in  the  system.  Upon  review  of 
all  intake  information,  the  IV-D  agency 
may  determine  that  a  case  has  poor 
potential  for  successful  resolution  and 
may  decide  to  process  other  cases  with 
higher  potential  for  success  before  that 
one.  Even  if  States  do  not  prioritize 
cases,  a  similar  situation  may  occur 
when  no  immediate  action  can  be  taken 
after  an  application  has  been  filed.  In 
either  instance,  no  further  costs  will  be 
charged  to  the  applicant  until  services 
have  been  provided. 

Secondly,  must  a  State  use  the  same 
prioritization  system  and  criteria  for 
AFDC  and  non-AFDC  cases?  In  order  to 
protect  cases  from  being  excluded  or 
receiving  a  lower  priority  as  a  class,  we 
require  the  State  to  include  all  cases  in 
its  prioritization  system.  To  ensure 
equal  treatment  of  both  caseloads. 
States  must  use  the  same  evaluative 
criteria  for  both.  The  State's  written 
procedures  must  ensure  that  neither  the 
non-AFDC  caseload  nor  the  AFDC 
caseload  wiU  be  given  a  lesser  priority 
than  the  other  one. 

We  have  not  substantially  changed 
the  proposed  §  303.10(b)(2)  as  a  result  of 
the  above  mentioned  comments.  As 
noted  above,  to  clarify  what  cases  a 
State  must  include  in  its  system,  we 
added  language  that  was  deleted  from 
the  proposed  S  303.10(a).  We  also 
replaced  the  word  "procedures"  with 
the  word  "system"  for  editorial  reasons. 
Therefore,  the  new  5  303.10(b)(2) 
continues  to  require  that  a  State,  opting 
to  adopt  a  case  prioritization  system, 
must  include  all  cases  in  that  system. 

Section  303.10(b)(3):  "Ensure  that  no 
service  required  to  be  provided  under 
the  IV-D  State  plan  will  be 
systematically  excluded  by  the 
prioritization  system,  including  locating 
the  absent  parent,  establishing  paternity 
and  establishing  and  enforcing  support 
obligations. " 

The  proposed  S  303.10(b)(3)  required 
States  to  examine  and  prioritize  cases 
within  each  of  the  program  service 
categories,  based  on  the  success 
indicators  that  States  developed  for 
each  service.  Our  purpose  in  proposing 
that  States  prioritize  cases  within  each 
of  the  service  categories  was  to  ensure 
that  no  program  service  or  class  of  cases 
would  be  overlooked  or  excluded. 


particularly  the  more  involved  casei 
such  as  paternity. 

We  will  first  address  comments  to  the 
proposed  S  303.10(b)(3)  and.  as  a  result 
of  those  comments,  our  revisions  to  this 
requirement.  Secondly,  we  will  respond 
to  those  States  that  recommend 
prioritization  based  on  collection 
potential  instead  of  prioritization  based 
on  success  indicators  developed  for 
each  service  category. 

With  respect  to  the  proposed 
I  303.10(b)(3),  five  State  IV-D  agencies 
felt  that  prioritization  within  categories 
would  be  l>oth  costly  and  dupUcative. 
As  cases  progressed  through  the 
services,  case  assessment  and 
prioritization  would  occur  each  time  the 
case  entered  and  exited  the  necessary 
program  service  category.  States  argued 
that  this  process  would  result  in 
unnecessary  administrative  costs.  In 
addition.  States  describe  the  process  as 
burdensome  and  unresponsive  to  their 
current  situation  of  limited  resources. 

We  agree  that  objections  concerning 
prioritization  within  service  categories 
have  merit  and  have  therefore  revised 
the  proposed  {  303.10(b)(3)  by  replacing 
the  requirement  that  States  must 
prioritize  within  service  categories 
based  on  success  indicators  with  a 
requirement  that  States  that  adopt 
prioritization  systems  must  ensure  that 
no  program  service  is  systematically 
excluded  as  a  result  of  these  systems. 
The  new  9  303.10(b)(3)  allows  States  to 
implement  systems  that  are  more 
responsive  to  their  needs  while 
continuing  to  support  our  intent  of 
ensuring  that  no  program  service  or 
class  of  cases  is  overlooked  or  excluded 
in  a  State  as  a  result  of  case 
prioritization.  We  believe  that  the 
statutory  requirement  thai  States  must 
undertake  to  estabhsh  paternity  and  to 
secure  support  for  children  will  further 
ensure  that  Ihese  important  program 
goals  are  not  neglected. 

Three  State  IV-D  agencies 
recommended  that  cases  be  prioritized 
based  on  collection  potential.  States 
may  include  collection  potential  among 
their  overall  prioritization  criteria. 
However,  States  may  not  orient  their 
programs  entirely  toward  financial 
output  by  focusing  solely  on  the  amount 
of  support  or  dollar  amount  that  may  be 
obtained  in  each  case.  A  sole  focus  on 
collections  would  be  discriminatory, 
particularly  if  immediate  collection 
potential  was  the  only  consideration. 
This  could  result  in  the  State  IV-D 
agency  failing  to  comply  with  the 
requirements  of  its  IV-D  State  plan  in 
the  sense  that  certain  functions  of  the 
program,  such  as  paternity 
establishment,  might  be  ignored.  If  all 
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factors  are  the  same,  (for  example,  the 
absent  parent  can  be  located  and  the 
evidence  of  support  liability  is  strong), 
cases  should  he  given  equal  priority  for 
establiriunent  and  enforcement  of  a 
support  order  regardless  of  the  absent 
parent's  income  or  financial  resources. 

We  want  States  to  consider  a  variety 
of  factors  when  developing  their 
prioritization  criteria.  If  obtaining  a 
support  obligation,  however  small  the 
amount,  enables  a  family  to  become 
self-sufficient  that  case  could  be 
processed  before  others.  If  a  voluntary 
wage  assignment  is  obtainable,  that 
case  could  receive  immediate  attention. 

It  is  not  our  intention  to  allow  States 
to  neglect  or  exclude  any  class  of  cases 
from  receiving  IV-D  services  as  a  result 
of  implementing  prioritixation  systems. 
We  promulgate  these  regulations  to 
allow  States  the  flexibility  to  implement 
systems  to  manage  their  caseloads.  To 
accomplish  this,  we  believe  it  is 
important  for  States  to  focus  on  those 
factors  or  case  characteristics  that  have 
proven  reliable  with  respect  to  securing 
support  and  establishing  paternity. 

SecUon  303.10(b)(4):  -Notify  all 
applicants  for  services  that  the 
in  formation  they  provide,  either  initially 
or  subsequently,  may  affect  the  relative 
priority  given  to  their  cases. 

We  added  this  requirement  as  a  result 
of  several  comments  received  from  an 
advocacy  group  that  is  concerned  about 
protections  for  IV-D  applicants  under 
State  and  local  case  prioritization 
systems.  In  effect,  the  advocacy  group 
felt  that  the  IV-D  agency  should  notify 
all  applicants  about  the  priority  that  has 
been  assigned  to  their  cases.  In  addition, 
they  believed  that  the  regulation  should 
allow  applicants  the  opportunity  to 
request  a  hearing  to  dispute  the  priority. 

We  do  not  recommend  notifying 
applicants  individually  about  their  rank 
in  the  State's  prioritization  process 
because  we  believe  that  requirements 
now  contained  in  this  document  provide 
sufficient  protection  and  because 
individual  notifications  of  the  rank 
assigned  to  a  case  would  be  impractical 
given  the  dynamics  of  any  effective  case 
prioritization  system.  We  envision  case 
priorities  to  be  continually  fluctuating 
and  responsive  to  case  changes.  If 
individual  notifications  of  rank  assigned 
and  hearings  were  required  for  each 
change  in  priority,  the  system  would 
rapidly  become  inoperable.  However, 
under  $  303.10(bK6),  we  are  requiring 
that  notice  be  given  to  low  priority  cases 
to  encourage  them  to  timely  provide  any 
information  that  may  result  in 
reclassification  of  the  case.  We  discuss 
paragraph  (bM6)  in  more  detail  below. 

Since  we  believe  that  obtaining 
quahty  information  is  a  major  factor  in 


determining  the  priority  order  of  a  case, 
we  added  the  new  S  303.10(b)(4).  This 
will  ensure  that  all  applicants  know  the 
importance  of  giving  quality  information 
to  the  IV-D  agency  because  cases  will 
be  assessed  based  upon  that 
information  and  processed  in 
accordance  witfi  the  State's  written 
prioritization  procedures.  These 
procedures  should  be  made  available  to 
any  concerned  individual  upon  request. 
Informing  applicants  that  quality 
information  may  effect  the  priority  order 
of  their  cases  could  be  accomplished  by 
revising  AFDC  and  non-AFDC 
application  forms  to  inform  applicants 
about  quality  information  or  by 
notifying  each  applicant  individually. 

Section  303.W(b)(5):  "Prioritize  cases 
after  reviewing  all  intake  information 
for  accuracy  and  completeness  and,  if 
review^  indicates  that  additional 
information  is  needed,  prioritize  only 
after  attempting  to  verify  or  secure  the 
information. " 

The  proposed  §  303.10(b)(4)  required 
States  to  ensure  that  each  case  would 
receive  a  mimimum  level  of  effort.  We 
wanted  States  to  make  an  affirmative 
effort  to  obtain  the  best  information 
possible  before  placing  the  case  within 
its  prioritization  scheme.  For  example, 
States  should  verify  the  information 
forwarded  by  the  IV-A  agency, 
especially  when  that  information 
appears  on  its  face  to  be  incomplete, 
inaccurate  or  incorrect. 

We  received  comments  from  eleven 
State  rV-D  agencies  on  this  requirement. 
Some  States  objected  strenuously  to  the 
proposed  5  303.10(b)(4)  on  the  basis  that 
it  would  be  totally  impractical  and 
inefficient  and  would  impose  additional 
staffing  burdens  on  an  already 
overburdened  system.  Another  State  felt 
that  this  requirement  was  not  cost 
beneficial  nor  would  it  allow  efficient 
use  of  staff  time,  especially  if  a  separate 
IV-D  interview  has  to  be  conducted 
before  prioritizing.  Still  another  believed 
that  to  do  something  in  every  case 
would  negate  the  benefits  of 
prioritization  which  should  be  to  select 
one  case  for  processing  before  another 
because  that  case  has  a  higher  potential 
for  successful  resolution. 

We  do  not  see  the  proposed 
§  303.10(b)(4)  as  burdensome  to  States 
because  we  believe  that  securing  the 
best  information  possible  before 
working  the  case  as  a  matter  of  State 
practice  is  an  effective  program 
technique.  Although  the  proposed  rule 
mentioned  interviewing  the  custodial 
parent  as  a  method  for  obtaining  the 
best  available  information,  we  did  not 
mean  for  States  to  interview  applicants 
in  every  case.  We  want  States  to  pay 
particular  attention  to  IV-A  referral 


information  and  when  that  information 
is  inadequate,  contact  the  custodial 
parent  or  other  sources  (such  as  State 
motor  vehicle  offices  or  U.S.  Post 
Offices)  by  phone,  mail  or  interview  to 
verify  the  accuracy  of  the  referral  data 
and/or  to  obtain  better,  more  up-to-date 
information.  We  believe  that  efforts  to 
secure  the  best  information  possible 
before  prioritizing  the  case  will  enhance 
the  benefits  of  the  State's  prioritization 
system.  Even  though  staff  time  and 
resource  may  initially  be  expended  in  an 
effort  to  obtain  the  best  information, 
both  the  State  and  the  case  benefit  in 
the  long  term  when  the  case  is  given  a 
proper  priority  for  processing  from  the 
beginning.  To  eliminate  ambiguity  in  the 
interpretation  of  the  term  "minimum 
level  of  effort,"  however,  we  revised  the 
proposed  §  303.10(b)(4)  to  explicitly 
refer  to  reviewing  all  intake  information 
for  accuracy  and  completeness  and, 
when  additional  information  is  needed. 
States  must  attempt  to  secure  that 
information.  In  addition,  we  have 
changed  this  regulation  to  be  more 
explicit  about  what  is  meant  by  a 
"minimum  level  of  effort"  so  that  cases 
will  be  prioritized  in  an  equitable  and 
efficient  manner.  We  believe  that 
obtaining  the  best  information  possible 
before  prioritizing  the  case  is  also 
consistent  with  the  statutory 
requirement  to  undertake  to  secure 
support  and  to  establish  paternity  for 
children  in  AFDC  and  non-AFDC  cases. 

Section  303.10(b)(6):  Establish  a 
mechanism  for  the  periodic  review  of 
low  priority  cases  and  for  notifying  the 
custodial  parent  in  these  cases  that  new 
information  may  result  in  a  higher 
priority  for  the  case. 

The  proposed  paragraph  (b)(5) 
required  States  to  establish  status 
categories  of  priority  I,  II.  and  closed. 
We  prescribed  certain  status  categories 
because  we  believed  that  States  needed 
guidelines  with  respect  to  the 
development  of  the  categories  and  the 
types  of  cases  that  should  be  assigned  to 
each  category.  Based  on  the  comments 
received  on  the  proposed  §  303.10(b)(5). 
which  we  discuss  later  in  this  section, 
we  deleted  that  requirement. 

The  proposed  §  303.10(b)(6)  required 
States  to  establish  mechanisms  to 
periodically  review  priority  II  cases. 
Priority  II  cases  were  defined  in  the 
preamble  to  the  proposed  regulations  as 
those  "cases  in  which  the  probability  of 
successfully  providing  the  necessary 
service  is  low  at  the  time  of  referral  but 
in  which  case  circumstances  have 
potential  for  change."  Our  intention  in 
proposing  this  requirement  was  to 
protect  cases  from  never  being  worked 
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because  they  were  initially  given  low 
priority  at  intake. 

Five  State  IV-D  agencies  felt  that  the 
periodic  review  of  priority  II  cases  was 
in  conflict  with  the  intent  of  the 
proposed  regulation  which  was  to 
permit  States  to  concentrate  resources 
on  cases  with  the  greatest  potential  for 
success.  One  State  questioned  how  IV- 
D  agencies  with  their  current  staffing 
shortages  could  be  expected  to  peform 
periodic  reviews  of  priority  II  cases 
without  removing  the  emphasis  from 
priority  I  cases. 

We  continue  to  believe  that  periodic 
review  of  cases  that  are  initially  given 
low  priority  is  an  essential  element  in 
any  effective  prioritization  system.  It 
assures  applicants  for  services  that, 
although  their  case  may  have  poor 
potential  for  case  resolution  at  intake, 
the  case  will  be  looked  at  again,  at  a 
later  date,  to  re-evaluate  its  potential 
based  on  any  change  in  case 
circumstances.  Upon  reevaluation,  a 
case's  processing  order  might  change 
resulting  in  securing  a  paternity 
determination  and/or  support 
establishment  and  collection. 

To  further  assure  that  low  priority 
cases  will  be  re-evaluated  where 
appropriate,  we  have  specified  that 
States  notify  those  custodial  parents 
whose  case  is  given  low  priority  within 
the  State's  system.  The  notice  should 
ask  the  custodial  parent  to  keep  the  IV- 
D  agency  informed  of  any  new  absent 
parent  information  that  may  change  the 
priority  order  of  the  case.  We  believe 
this  notice  requirement  supports  both 
the  periodic  review  requirement  under 
this  paragraph  and  the  case  review 
requirement  which  was  moved  to 
paragraph  (b)(1).  In  effect,  the  notice 
provides  a  mechanism  for  assuring  thf.t 
custodial  parents  who  want  their  cases 
to  have  the  highest  priority  possible  will 
be  encouraged  to  come  forward  with 
new  information  such  as  the  return  of 
the  absent  parent  to  the  jurisdiction 
because  th«  custodial  parent  is 
frequently  in  the  best  position  to  obtain 
this  information. 

The  new  §  303.10(b)(6)  deletes 
reference  to  the  priority  II  status 
category  and  instead  uses  the  term 
periodic  review  of  low  priority  cases.  As 
discussed  below,  we  deleted  the  status 
category  requirement  in  the  proposed 
paragraph  (b)(5)). 

Six  State  iV-D  agencies  objected  to 
the  proposed  §  303.10(b)(5)  which 
required  States  to  establish  status 
categories  of  priority  I,  II,  and  closed. 
One  State  felt  that  the  formation  of 
subsystems  of  cases  was  not  sound 


management  practice,  especially  when 
inadequate  funding  exists  to  increase 
staff  to  handle  these  subsystems.  Other 
States  objected  to  our  definition  of  the 
"closed"  status  category  because  they 
felt  it  was  too  limiting  and  would  result 
in  an  overly  large  priority  II  status 
category. 

Another  IV-D  agency  felt  that  the 
status  categories  interferred  with  the 
State's  current  system,  which  they 
described  as  much  more  sensitive  to 
caseload  realities  than  those  proposed. 

Upon  consideration  of  the  comments, 
we  believe  that  a  variety  of  different 
schemes  of  status  categories  is  possible 
and  that  it  is  not  necessary  to  regulate  in 
this  area.  States  that  implement  a  case 
management  system  will  automatically 
establish  certain  categories  to 
distinguish  higher  potential  cases  from 
lower  potential  cases.  Therefore,  to  give 
States  the  flexibility  to  develop  status 
categories  that  meet  their  needs,  we  are 
deleting  the  proposed  §  303.10(b)(5). 

OMB  Review 

These  regulations  at  45  CFR 
303.10(b)(6)  contain  information 
collection  requirements  which  are 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  under  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  not  yet  been 
approved  by  OMB  and  are  therefore  not 
effective.  The  Department  will  publish  a 
notice  in  the  Federal  Register  regarding 
the  effective  date  of  these  requirements 
once  OMB  approval  has  been  obtained. 

Regulatory  Impact  Analysis 

No  significant  costs  will  result  from 
this  final  rule.  Also.  States'  prioritization 
systems  are  expected  to  increase 
collections  to  the  extent  that  such 
collections  will  more  than  offset  any 
implementation  costs.  The  Secretary  has 
determined  that  this  document,  which 
responds  to  the  comments  received  on 
the  proposed  rule,  is  not  a  major  rule  as 
described  by  Executive  Order  12291.  In 
addition,  the  Secretar>'  certifies  that  for 
the  reason  stated  above,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and.  therefore, 
will  not  require  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexilibity  Act  of  1980. 

List  of  Subjects  \n  45  CFR  Part  303 

Child  welfare.  Grant  programs — social 
programs. 


PART  303-{ AMENDED] 

45  CFR  Part  303  is  amended  by  adding 
a  new  S  303.10  to  read  as  follows: 

§  303.10    ProccdurM  for  cast  asMssnwnt 
and  prlorttlzation. 

(a)  The  IV-D  agency  may  implement  a 
case  assessment  and  prioritization 
system  statewide  or  in  a  particular 
political  subdivision  of  the  State  to 
manage  its  caseload. 

(b)  In  implementing  a  case  assessment 
and  prioritization  system,  the  IV-D 
agency  must: 

(1)  Develop  written  procedures  for  the 
evaluation  and  prioritization  of  cases 
upon  receipt  and  upon  becoming  aware 
of  changes  in  case  circumstances; 

(2)  Include  all  of  its  cases  in  the 
system,  incuding  cases  referred  from  the 
title  the  IV-A  agency  under  5  235.70  of 
this  title,  cases  in  which  applications  for 
services  are  received  under  §  302.33  of 
this  chapter,  and  cases  referred  from 
other  States  for  assistance  under 

§  302.36  of  this  chapter. 

(3)  Ensure  that  no  service  required  to 
be  provided  under  the  IV-D  State  plan 
will  be  systematically  excluded  by  the 
prioritization  system,  including  locating 
the  absent  parent,  establishing 
paternity,  and  establishing  and 
enforcing  support  obligations. 

(4)  Notify  all  applicants  for  services 
that  the  infonnation  they  provide,  either 
initially  or  subsequently,  may  affect  the 
relative  priority  given  their  cases. 

(5)  Prioritize  cases  after  reviewing  all 
intake  information  for  accuracy  and 
completeness  and,  if  review  indicates 
that  additional  information  is  needed, 
prioritize  only  after  attempting  to  verify 
or  secure  the  information. 

(6)  Establish  a  mechanism  for  the 
periodic  review  of  low  priority  cases 
and  for  notifying  the  custodial  parent  in 
these  cases  that  new  information  may 
result  in  a  higher  priority  for  the  case. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302).  section  452(a)  of  the  Social 
Security  Act  (42  Lf.S.C.  652(a)).  and  section 
454(4)  of  the  Social  Security  Act  (42  U.S.C. 
654(4)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679.  Child  Support 
Elnforcement  Program) 
Dated:  June  20. 1984. 
Martha  A.  McStaea, 
Acting  Director.  Office  of  Child  Support 
Enforcement. 

Approved:  August  24.  1984. 

Margarat  M.  Heckler, 

Secretary. 

[FR  Doc.  M-24744  Piled  B-IS-M.  »:*i  tm] 
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Department  of 
Health  and  Human 
Services 

Office  of  Child  Support  Enforcement 

45  CFR  Parts  301,  302,  303,  304,  305, 
and  307 

Child  Support  Enforcement  Program; 
Implementation  of  CMM  Support 
Enforcement  Amendments  of  1984; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Child  Support  Enforcement 

45  CFR  Parts  301  302,  303,  304.  305, 
and  307 

Child  Support  Enforcement  Program; 
Implementation  of  Child  Support 
Enforcement  Amendments  of  1984 

agency:  Office  of  Child  Support 

Enforcement  (OCSE).  HUS. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  These  proposed  rules  would 
implement  the  Child  Support 
Enforcement  Amendments  of  1984  (Pub. 
L  98-378).  which  amend  title  IV-D  of  the 
Social  Security  Act  (the  Act).  A  new 
section  466  of  the  Act  requires  all  States 
to  enact  laws  requiring  the  use  of  certain 
procedures  in  their  Child  Support 
Enforcement  programs.  The  procedures 
are:  mcome  withholding;  expedited 
processes  for  establishing  and  enforcing 
child  support  obligations:  State  income 
tax  refund  offsets;  liens  against 
property;  extended  paternity  statute  of 
limitations;  imposition  of  security,  bond 
or  guarantee;  providing  information  to 
consumer  reporting  agencies:  and 
including  provision  for  withholding  from 
wages  in  child  support  orders  issued  or 
modified  in  the  State.  These  proposed 
rules  prescribe  the  requirements  a  State 
must  meet  in  order  to  be  in  compliance 
with  section  466.  Also  they  set  forth  the 
basis  on  which  an  exemption  from 
certain  provisions  of  the  new  law  will 
be  granted.  This  section  is  effective 
October  1, 1985. 

The  new  law  replaces  the  current 
incentive  to  States  equal  to  12  percent  of 
AFDC  collections  with  a  new  system. 
effective  October  1, 1985,  which  will 
reward  States  based  on  both  AFDC  and 
non-AFDC  collections.  These  proposed 
rules  set  forth  the  requirements  of  that 
new  system. 

These  proposed  regulations  also 
implement  the  statutory  provision  which 
reduces  Federal  funding  to  States  for 
administrative  costs  under  the  Child 
Support  Enforcement  program  from  70  to 
66  percent  at  a  rate  of  two  percent  every 
other  year  beginning  in  FY  1988.  The 
Statute  also  authorizes  90  percent 
funding  for  the  costs  of  hardware  in  the 
operation  of  computerized  support 
enforcement  systems  as  of  October  1, 
1984. 

The  new  law  requires  States  to  collect 
and  distribute  child  support  in  cases 
where  they  are  making  foster  care 
maintenance  payments  under  title  IV-E 
of  the  act.  as  of  October  1, 1984.  These 


proposed  rules  detail  requirements  for 
support  collection  and  distribution  by 
IV-D  agencies  in  foster  care 
maintenance  cases. 

The  amended  statute  extends  the 
Federal  tax  refund  offset  process  to 
permit  collection  of  past-due  support 
owed  beginning  in  tax  year  1985  for  non- 
AFUC  individuals.  These  proposed 
regulations  would  implement  that 
process. 

Finally,  these  proposed  regulations 
would  implement  additional  statutory 
provisions  which:  require  State  to 
continue  to  collect  support  payments 
without  requiring  an  application  or 
imposing  an  application  fee  when  an 
AFDC  family  ceases  to  receive 
assistance  payments:  delete  the 
requirement  that  States  exhaust  all  State 
parent  locator  resources  before 
submitting  a  request  to  the  Federal 
Parent  Locator  Service  (PLS);  require 
States  to  collect  spousal  support  if  it  is 
included  in  the  child  support  order 
require  Statts  to  publicize  the 
availability  of  support  enforcement 
services;  require  States,  at  least 
annually,  to  send  a  notice  of  support 
payments  collected  to  AFDC  recipients; 
require  States  to  establish  guidelines  for 
child  support  award  amounts  within  the 
State;  permit  States  to  impose  late 
payment  fees  on  individuals  who  owe 
overdue  support;  permit  States  to  track 
and  monitor  support  payments  through 
public  agencies  upon  request;  and 
require  the  Governor  of  each  State  to 
appoint  a  State  Commission  on  Child 
Support.  These  sections  have  varying 
effective  dates. 

DATES:  Consideration  will  be  given  to 
comments  received  by  November  19, 
1984.  Public  hearings  will  be  held  on 
October  10. 12. 15,  and  17,  1984.  For 
times  and  locations  see  Supplementary 
Information. 

ADDRESSES:  Address  comments  to 
Director,  Office  of  Child  Support 
Enforcement,  Department  of  Health  and 
Human  Service,  Room  1010,  6110 
Executive  Boulevard,  Rockville, 
Maryland  20852.  Comments  will  be 
available  for  public  inspection  Monday 
through  Friday,  8:30  a.m.  to  5:00  p.m.,  in 
Room  1010  of  the  Department's  office  at 
the  above  address.  For  locations  of 
public  hearings  see  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

At  (301)  443-5350: 

Pierre  Mooney  (Mandatory  State 

procedures,  foster  care) 
Marianne  Rufty  (Reduced  Federal 

funding  levels,  incentive  payments, 

public  hearings) 


Mike  Fitzgerald  (90  percent  funding  for 

automated  systems  hardware) 
Carol  Jordan  (Remaining  provisions) 

SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

To  obtain  the  broadest  public 
participation  possible  on  these  proposed 
rules,  we  will  conduct  four  public 
hearings  on  the  dates  and  at  the  times 
and  locations  listed  in  the  chart  below. 
Any  individual  who  wishes  to  comment 
on  the  contents  of  this  document  at  any 
of  the  hearings  must  register  at  least 
three  days  prior  to  the  hearing  with  the 
appropriate  Regional  Office  contact 
designated  on  the  chart  below.  At  the 
time  of  registration,  we  ask  that 
prospective  participants  give  identifying 
information  such  as  name,  organization, 
if  any,  address  and  telephone  number  to 
the  Regional  Office  contact  so  that 
participants  can  be  properly  introduced 
at  the  hearing. 

Comments  must  be  limited  to  these 
proposed  rules,  their  implementation, 
and  specific  recommendations  for 
change  within  the  constraints  of  the  new' 
law  and  the  Act.  Keep  in  mind  that 
where  the  statute  is  explicit,  the 
corresponding  regulations  will  ofter  be 
reiteration  of  the  statute.  Since  we  have 
no  authority  to  change  the  statute,  your 
presentations  and  written  comments 
should  address  only  those  areas  where 
the  statute  provides  discretion  and 
where  we  have  authority  to  change  the 
corresponding  regulations. 

Presentations  are  limited  to  10 
minutes.  In  addition,  we  encourage 
participants,  to  submit  written 
comments  in  support  of  their  oral 
presentations  to  the  Regional  Office 
contact  at  the  address  given  in  the  chart 
below.  We  will  also  accept  written 
comments  at  the  hearings  from  any 
participants  who  would  like  to  submit 
them.  Written  comments  from 
individuals  not  planning  to  participate  in 
the  hearings  should  be  submitted  to  the 
address  given  above  for  other 
commenters. 

To  clarify  presentations,  we  may  ask 
questions.  We  cannot,  however,  address 
participant  s  concerns  regarding  these 
proposed  regulations  or  respond  to 
questions  at  the  hearings.  Instead,  we 
will  consider  comments  and 
recommendations  received  at  the  public 
hearing  and  written  comments, 
suggestions  and  recommendations 
received  at  the  address  given  above  in 
the  final  version  of  these  rules. 
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930  tm. 
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TX  75201. 
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Oct  15,  1964. 
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Mr  Vino* 

8  30  am 
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> 
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Room  1010, 

Washington.  DC. 

61 10  Exaouttv* 

20201 

BMl.  RookvMe. 
Maryl««d  208.52. 
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443-1961. 

If  additional  copies  of  this  document 
are  needed,  please  contact  the  National 
Reference  Center  by  calling  301-443- 
5106  or  write:  National  Reference 
Center,  Office  of  Child  Support 
Enforcement,  6110  Executive  Boulevard, 
Rockville,  Maryland  20852. 

Introduction 

This  notice  of  proposed  rulemaking 
implements  those  statutory  provisions 
which  require  regulation  with  several 
exceptions.  Revisions  to  the  audit, 
compliance  and  penalty  provisions  of 
the  Act  will  be  implemented  in  a 
separate  proposed  rule.  The  requirement 
that  the  Secretary  publish  regulations 
requiring  State  IV-D  agencies  to  petition 
to  include  medical  support  as  part  of 
any  child  support  order  whenever  health 
care  coverage  is  available  to  the  absent 
parent  at  a  reasonable  cost  will  be 
implemented  in  final  regulations  about 
to  be  published  by  the  Department.  The 
requirement  that  States  must  continue  to 
provide  Medicaid  benefits  for  four 
calendar  months  beginning  with  the  first 
month  of  AFDC  ineligibility  will  be 
published  in  a  separate  rule.  Revised 
section  454(6)(B)  of  the  Act.  which 
requires  the  State  to  charge  a  mandatory 


application  fee,  not  to  exceed  $25.  for 
furnishing  IV-D  services  to  individuals 
who  are  not  AFDC  applicants  or 
recipients,  will  be  implemented  in  final 
regulations  on  recovery  of  costs  in  non- 
AFDC  cases  (see  notice  of  proposed 
rulemaking  at  48  FR  41450.  September 
15, 1983). 

We  do  not  address  special  project 
grants  to  promote  improvements  in 
interstate  enforcement  or  extension  of 
the  demonstration  authority  under 
section  1115  of  the  Act  to  State  Child 
Support  Enforcement  programs  in  these 
proposed  regulations  because  we  do  not 
believe  regulatory  action  in  these  areas 
is  necessary  at  this  time,  In  addition, 
statutory  changes  involving 
modifications  in  the  content  of  the 
Secretary's  annual  report  and 
availability  of  social  security  numbers 
are  not  included  in  these  proposed  rules 
because  we  believe  current  regulations 
adequately  cover  these  provisions.  The 
remaining  major  segments  of  the  law 
requiring  regulation  are  discussed 
separately  in  these  proposed  rules.  The 
effective  dates  for  each  statutory 
provision  are  set  forth  within  the 
appropriate  discussion. 

The  Child  Support  Enforcement 
Amendments  of  1984  are  comprehensive 
amendments  to  the  Act.  For  the  most 
part,  these  proposed  regulations  parallel 
explicit  statutory  provisions.  In  drafting 
these  proposed  regulations,  we 
attempted  to  give  States  flexibility, 
within  the  framework  of  the  Act.  to  vary 
their  legislative  and  administrative 
structures  in  response  to  different  State 
program  needs. 

Mandatory  State  Procedures 

Since  the  inception  of  the  Federal 
Child  Support  Enforcement  program 
there  has  been  a  marked  difference  in 
the  level  of  success  of  the  programs 
operated  by  the  various  States.  In  the 
nine  years  the  Federal  program  has  been 
in  existence,  certain  procedures  which 
have  noticeably  increased  the 
effectiveness  of  State  programs  have 
been  identified.  As  a  result  of  this 
experience.  Congress  has  enacted 
sections  454(20)  and  466  of  the  Act  to 
require  all  State  to  implement  these 
proven  procedures  by  October  1, 1985. 
However,  if  a  State  demonstrates  to  the 
Secretary  that  State  legislation  is 
required  to  conform  the  State  plan  to 
one  or  more  of  the  requirements  of  the 
new  statute,  the  State's  plan  shall  not  be 
regarded  as  failing  to  comply  solely  by 
reason  of  its  failure  to  meet  the 
requirements  imposed  by  the  new 
amendments  until  four  months  after  the 
end  of  the  first  session  of  the  State's 


legislature  which  ends  on  or  after 
October  1. 1985. 

These  proposed  regulations:  (A) 
require  that  a  State  plan  for  child 
support  enforcement  must  provide  that 
the  State  has  in  effect  laws  governing 
the  mandatory  enforcement  procedures 
specified  in  the  new  section  466  of  the 
Act:  (B)  specify  how  a  State  should 
proceed  in  order  to  obtain  an  exemption 
from  one  or  more  of  these  procedures 
and  the  basis  for  granting  exemptions; 
and  (C)  specify  the  criteria  that  a  State 
must  meet  in  implementing  the 
mandatory  enforcement  procedures. 

State  Plan  Requirement  (§  302.70) 

A  new  45  CFR  302.70  contains  the 
State  plan  requirement  for  the  use  of 
mandatory  practices  to  improve 
program  effectiveness  as  specified  in  the 
new  paragraph  454(20)  of  the  Act  The 
definition  of  "overdue  support"  from  the 
new  section  486(e)  of  the  Act  that  is 
applicable  to  all  mandatory  practices  is 
added  to  the  general  definitions  section 
found  in  45  CFR  301.1.  "Overdue 
support"  means  a  delinquency  pursuant 
to  an  obligation  determined  under  a 
court  order,  or  an  order  of  an 
administrative  process  established 
under  State  law,  for  support  and 
maintenance  of  a  minor  child  which  is 
owed  to  or  on  behalf  of  the  child  or  for 
the  absent  parent's  spouse  (or  fonner 
spouse]  with  whom  the  child  is  living,  if 
and  to  the  extent  that  a  spousal  support 
obligation  has  been  established  and  the 
child  support  obligation  is  being 
enforced  imder  the  State's  IV-D  plan.  At 
the  option  of  the  State,  overdue  support 
may  include  amounts  which  otherwise 
meet  the  definition  in  the  previous 
sentence,  but  which  are  owed  to  or  on 
behalf  of  a  child  who  is  not  a  minor 
child.  The  option  to  include  support 
owed  to  children  who  are  not  minors 
applies  independently  to  the  four 
procedures  to  which  overdue  support 
applies  under  section  466  (i.e..  State 
income  tax  offset,  liens  against  property. 
giving  security  or  Resting  a  bond  to 
guarantee  payment  of  support,  and 
making  information  available  to 
consumer  reporting  agencies). 

Under  proposed  {  302.70(a],  a  State 
plan  for  child  support  enforcement  must 
provide  that  the  State  has  in  effect  and 
has  implemented  laws  and  procedures 
specified  with  section  466(a)  of  the  Act 
for  :  (1)  Carrying  out  a  program  for  the 
withholding  of  amounts  from  the  wages 
of  individuals  to  comply  with  support 
orders;  (2)  establishing  and  enforcing 
support  orders  by  expedited  processes; 
(3)  obtaining  overdue  support  from  State 
income  tax  refunds  in  cases  where 
support  is  assigned  to  the  State  under 
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sections  40a(aK26)  or  471(a)(17)  of  the 
Act  and  where  support  is  collected 
under  section  454(6]  of  the  Act;  (4) 
imposing  liens  against  real  or  personal 
property  for  amounts  of  overdue 
suppcMt:  (5)  establishing  a  child's 
paternity  up  to  the  child's  18th  birthday; 
(6)  requiring  the  absent  parent  to  give 
security,  post  a  bond  or  give  some 
guarantee  to  secure  payment  of  overdue 
support;  (7)  making  available  to 
consumer  reporting  agencies  at  their 
request  information  regarding  the 
amount  of  support  owed  by  an  absent 
parent  if  the  amount  is  more  than  $1,000 
or  at  the  option  of  the  State  if  the 
amount  is  less  than  $1,000;  and  (8) 
including  a  provision  for  wage 
withholding  in  child  support  orders 
issued  or  modified  in  the  State. 

Section  466  requires  States  to  use 
procedures  3,  4,  6  and  7  except  when 
they  determine  that  the  procedures  are 
inappropriate  in  an  individual  case. 
Using  guidelines  generally  available  in 
the  State,  States  must  take  into  account 
the  payment  record  of  the  absent  parent, 
the  availability  of  other  remedies,  and 
other  relevant  considerations  in 
determining  whether  use  of  a  particular 
procedure  is  inapprorpriate  in  an 
individual  case.  We  have  implemented 
this  requirement  in  proposed  S  302.70(b). 
Under  §  302.70(c),  State  laws  enacted  to 
implement  these  effective  practices  must 
give  States  sufficient  authority  to 
comply  with  the  requirements  contained 
in  45  CFR  303.100  through  303.105.  We 
have  not  included  a  section  under  Part 
300  of  the  regulations  on  paternity 
establishment  up  to  the  child's  18th 
birthday  because  including  the 
requirement  under  §  302.70  is  adequate 
to  regulate  this  mandatory  procedure. 

The  new  section  466(d)  of  the  Act 
allows  the  Secretary  of  HHS  to  grant  a 
State  (or  a  political  subdivision  with 
respect  to  expedited  process)  an 
exemption  from  enacting  and  using  any 
of  the  procedures  mandated  by  the  new 
law  if  the  State  demonstrates  that  the 
procedure  would  not  increase  the 
effectiveness  and  efficiency  of  the 
State's  Child  Support  Enforcement 
program.  Such  demonstration  must  be 
supported  through  the  presentation  of 
data  pertaining  to  caseloads,  processing 
time,  administrative  costs,  average 
support  collections  or  other  actual  or 
estimated  data  that  the  Secretary  may 
require.  The  Secretary  will  review  the 
exemption  periodically  and  terminate  it 
if  circumstances,  including 
effectiveness,  should  change. 

We  are  proposing  in  the  new 
S  302.70(d)(1)  that  a  State  may  request 
an  exemption  from  the  State  plan 
requirements  of  paragraph  (a)  by 


submitting  a  request  for  exemption  to 
the  appropriate  Regional  Office.  Under 
this  process,  a  State  may  also  request  an 
exemption  from  the  requirement  for 
expedited  process  for  a  political 
subdivision  of  the  State.  Under 
§  302.70(d)(2).  we  propose  that  the 
Secretary  will  grant  an  exemption  for  up 
to  three  years  upon  a  clear 
demonstration  by  the  State  that 
compliance  would  not  increase  the 
effectiveness  and  efficiency  of  its  Child 
Support  Enforcement  program.  We  are 
proposing  that  to  support  an  exemption, 
the  information  required  by  the  new 
section  466(d)  of  the  Act  must  be 
provided  and  documented  by  the  State. 
Because  the  Congress  has  given  the 
Secretary  discretion  to  determine 
whether  or  not  to  grant  an  exemption, 
disapproval  by  the  Secretary  of  a 
request  for  exemption  is  not  subject  to 
appeal. 

The  proposed  S  302.70(d)(3)  provides 
for  review  by  the  Secretary  and 
termination  of  the  exemption  for  the 
State  (or  political  subdivision  in  the  case 
of  expedited  process]  if  the  State  cannot 
demonstrate  that  it  continues  to  warrant 
an  exemption  in  accordance  with 
paragraph  (d).  Under  proposed 
paragraph  (d)(4),  a  State  must  request  an 
extension  of  an  exemption  30  days  prior 
to  the  end  of  the  exemption  period 
granted  by  the  Secretary  by  submitting 
current  data  that  demonstrates  that 
compliance  with  the  required  procedure 
will  not  increase  the  efficiency  and 
effectiveness  of  its  Child  Support 
Enforcement  program.  We  will  issue  an 
action  transmittal  to  States  containing 
instructions  for  requesting  an 
exemption. 

Procedures  for  Wage  or  Income 
Withholding  ($  303.100) 

The  new  section  466  of  the  Act 
requires  that  States  provide  for  by  law 
and  have  in  effect  two  distinct 
procedures  for  dealing  with  wage 
withholding.  The  first,  required  under 
section  466(a)(1)  and  (b)  of  the  Act, 
pertains  only  to  cases  being  enforced 
through  the  IV-D  agency.  Under  this 
requirement,  States  must  have  and  use  a 
procedure  that  requires  wage 
withholding  to  be  triggered  in  IV-D 
cases  whenever  an  arrearage  accrues 
that  is  equal  to  the  amount  of  support 
payable  for  one  month.  Withholding  is 
to  begin  without  amendment  to  the 
order  or  further  action  by  the  court. 
Section  466(b]  also  specifies  other 
elements  of  the  withholding  system  for 
IV-D  cases  such  as  the  basis  for  appeal, 
maximum  amounts  of  withholding, 
imposing  fines  on  noncooperatiye 
employers  and  so  forth. 


The  second  procedure,  required  by 
section  4e6{a)(8)  of  the  Act  must 
provide  that  all  new  or  modified  orders 
issued  in  the  State  include  a  provision  in 
the  order  for  wage  withholding  when  an 
arrearage  occurs.  The  intent  of  the 
second  required  State  procedure  is  to 
ensure  that  orders  not  being  enforced 
through  the  IV-D  agency  will  include  in 
them  the  authority  necessary  to  permit 
wage  withholding  to  be  initiated  by 
someone  other  than  the  IV-D  agency 
(e.g.,  a  private  attorney). 

The  specific  requirements  for  applying 
wage  withholding  that  are  set  out  for 
IV-D  cases  do  not  apply  to  wage 
withholding  that  ensues  solely  from  the 
inclusion  of  a  wage  withholding  clause 
in  an  order.  States  are  free  to  establish 
the  conditions  and  procedures  to  be 
applied  for  wage  of  withholding  for 
cases  not  being  enforced  through  the  IV- 
D  agency.  It  is  likely  that  most  States 
will  conform  these  conditions  and 
procedures  to  those  required  to  be  used 
for  rV-D  cases.  Should  the  conditions 
and  provisions  of  the  two  required 
procedures  differ,  however,  die 
procedures  required  to  be  used  for  IV-D 
cases  must  be  applied  in  IV-D  cases. 
For  example,  if  an  order  calls  for 
withholding  to  begin  when  the  arrearage 
amount  equals  the  amount  payable  for 
two  months  in  accordance  with  the 
State's  procedure  for  orders  not  being 
enforced  under  title  IV-D,  withholding 
must  still  begin  after  one  month's 
arrearage  accrues  in  accordance  with 
the  State  procedure  that  applies  to  all 
IV-D  cases,  if  that  order  is  now  being 
enforced  under  the  States  IV-D  plan. 

We  propose  implementing  new 
sections  4e6(a](l]  and  (8)  and  (b)  of  the 
Act  which  provide  for  withholdinjs  of 
income  or  wages  of  individuals  wno 
owe  overdue  support  by  adding  a  new 
section  45  CFR  303.100,  Procedures  for 
wage  or  income  withholding.  To 
implement  section  466(b)(1)  of  the  Act, 
the  proposed  §  303.100(a)(1)  requires 
that  States  must  ensure  that  in  the  case 
of  each  absent  parent  subject  to  a 
support  order  in  the  State  which  is  being 
enforced  under  the  State  plan,  so  much 
of  his  or  her  wages  must  be  withheld  as 
is  necessary  to  comply  with  the  order.  In 
addition  to  withholding  the  amount  due 
for  current  support,  proposed  paragraph 
(a)(2)  requires  the  State  to  withhold  an 
additional  amount  of  wages  to  be 
applied  toward  liquidation  of 
arrearages.  Proposed  paragraph  (a)(3) 
limits  the  total  amount  withheld  for 
support  and  other  purposes  to  an 
amount  not  to  exceed  the  maximum 
permitted  under  section  303(b)  of  the 
Consumer  Credit  Protection  Act  (15 
U.S.C.  1673(b)). 
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In  accordance  with  section  4e6(b)(2) 
of  the  Act,  proposed  S  303.100(a)(4) 
requires  that  the  State  law  be  designed 
so  that,  in  the  case  of  a  support  order 
being  enforced  under  the  State  plan, 
withholding  occurs  without  the  need  for 
any  amendment  to  the  support  order 
involved  or  any  further  action  by  the 
court  or  entity  that  issued  it.  This 
blanket  provision  of  State  law  must 
apply  to  both  existing  and  new  support 
orders. 

Section  466(a)(8)  of  the  Act  and 
§  303.100(h).  which  implements  the 
second  required  State  procedure 
discussed  above,  provide  that  new  or 
modified  support  orders  established 
after  the  effective  date  of  the  new  law 
must  have  a  specific  provision  for 
withholding.  As  stated  earlier,  this  is  to 
ensure  that  withholding  as  a  means  of 
collecting  support  is  available  if 
arrearages  occur  without  the  necessity 
of  applying  for  IV-D  services. 
Notwithstanding,  if  a  new  or  modified 
support  order  does  not  include  a 
provision  for  withholding  and  the  order 
is  being  enforced  by  the  IV-D  agency, 
withholding  must  occur  as  required  in 
S  303.100  (a)  through  (g). 

To  implement  the  requirements  under 
section  466(b)(3)  of  the  Act  for  triggering 
withholding,  proposed  {  303.100(a)(4) 
requires  that  the  State  take  steps  to 
begin  withholding  on  the  date  on  which 
the  parent  fails  to  make  payments  In  an 
amount  equal  to  one  month's  support 
obligation.  This  does  not  mean  that  the 
individual  must  miss  paying  the  support 
obligation  for  one  month.  Any 
combination  of  unpaid  support  totalling 
one  month's  accrued  arrearages  would 
trigger  a  withholding.  Paragraph  (a)(4) 
would  also  permit  the  State  to  take  steps 
to  implement  the  withholding  at  any 
earlier  time  that  is  in  accordance  with 
State  law  or  that  the  absent  parent  may 
request.  This  means  that  a  State  could 
use  withholding  to  collect  support  in  all 
cases  if  it  chose  to  do  so. 

Section  466(b)(4)  of  the  Act  and 
proposed  S  300.100(a)(5)  require  that 
withholding  be  carried  out  in  full 
compliance  with  all  procedural  due 
process  requirements  under  the  State's 
laws.  Section  300.100(a)(6)  requires 
States  to  have  procedures  for 
terminating  the  withholding  promptly,  in 
accordance  with  section  466(b)(10  of  the 
Act.  For  instance,  a  State  would 
terminate  a  withholding  when  there  is 
no  further  support  obligation  or  when 
the  whereabouts  of  the  child  and 
custodial  parent  are  unknown 
preventing  the  forwarding  of  payments. 
In  paragraph  (a)(7),  we  propose  to 
require  States  to  have  procedures  for 
promptly  refunding  to  individuals 


monies  that  have  been  improperly    f 
withheld.  / 

Under  section  466(b)(4).  States  miist 
provide  notice  to  an  individual  before 
notifying  the  individual's  employer 
concerning  a  writhholding.  The  notice 
must  inform  the  individual  of  the  intent 
to  withhold  and  of  the  procedures  to 
follow  to  contest  the  withholding.  An 
individual  may  contest  the  withholding 
only  on  the  basis  of  a  mistake  of  fact.  If 
the  individual  contests  the  proposed 
withholding,  the  State  must  determine 
whether  or  not  the  withholding  will 
occur  and.  if  so.  notify  the  individual 
within  no  more  than  45  days  after  the 
provision  of  the  advance  notice,  of  the 
timeframe  within  which  the  withholding 
is  the  begin.  To  implement  these 
requirements,  8  303.100  (b)  and  (c)  set 
forth  the  criteria  that  States  must  meet 
in  giviiig  advance  notice  and  providing 
an  opportunity  to  contest  the 
withholding.  Li  proposed  paragraph 
(b)(1).  States  must  provide  advance 
notice  to  the  absent  parent  of  the 
delinquency  of  support  payments  and 
the  potential  withholding.  The  notice 
must  inform  individuals:  (1)  of  the 
amount  to  be  withheld;  (2)  that  the 
withholding  applies  to  current  and 
subsequent  periods  of  employment;  (3) 
of  the  methods  available  for  contesting 
the  withholding  on  the  grounds  that  the 
withholding  is  not  proper  because  of 
mistakes  of  fact;  (4)  of  the  period  within 
which  the  State  must  be  contacted  in 
order  to  contest  the  withholding  and 
that  failure  to  contact  the  State  within 
the  specified  time  limit  will  result  in  the 
State  notifying  the  employer  to  begin  the 
withholding;  and  (5)  of  the  actions  the 
State  will  take  if  the  individual  contests 
the  withholding.  Although  we  are  not 
specifying  a  period  of  time  within  which 
an  individual  must  notify  the  State  to 
contest  the  withholding.  States  should 
establish  a  standard  time  period  (for 
example,  10  days)  that  would  allow 
them  to  complete  all  required  action 
within  the  statutory  45-day  limit 
contained  in  paragraph  (c). 

As  specified  in  section  466(b)(4)  of  the 
Act,  proposed  paragraph  (b)(2)  exempts 
from  the  advance  notice  requirements 
any  State  which  has  a  withholding 
system  in  effect  as  of  August  16, 1984,  if 
the  system  provides,  on  that  date  and 
afterwards,  any  other  procedures 
necessary  to  meet  the  State's  procedural 
due  process  requirements. 

Paragraph  (c)  would  require  that 
States  establish  procedures  for  use 
when  an  absent  parent  contests  a 
withholding.  At  a  minimum,  the 
procedures  must  provide  that  the  State, 
within  45  days  of  giving  advance  notice 
to  the  individual,  will:  (1)  Give  the 


individual  an  opportunity  to  present  his 
or  her  case;  (2)  decide  if  the  withholding 
will  occur  based  on  an  evahiatioiH)f  the 
facts;  and  (3)  notify  the  individuar 
whether  or  not  the  withholding  ia  to 
occur  arid  if  so.  include  hi  the  notice  the 
timeframe  within  which  withholding  will 
begin  and  the  information  provided  to 
the  employer  in  the  notice  required  in 
paragraph  (d). 

When  the  absent  parent  does  not 
contest  the  withholding  or  has 
exhausted  all  procedures  established  by 
the  State  in  accordance  with  paragraph 
(c),  the  State  must  give  notice  of  the 
withholding  to  the  employer,  in 
accordance  with  section  466(b)(6)(A)  of 
the  Act  and  S  303.100(d).  Clear 
Congressional  intent  in  the  Conference 
report  indicates  that  Federal  employees 
are  subject  to  the  withholding  provisions 
of  the  new  statute.  Therefore,  in  cases 
involving  Federal  employees  and 
members  of  the  uniformed  services,  the 
notice  to  the  employer  must  be  directed 
to  the  appropriate  designated  official 
identified  in:  Appendix  A  of  5  CFR  Part 
581  for  Federal  employees;  32  CFR 
54.6(g)  of  proposed  regulations  issued 
October  18, 1982  (47  FR  46297)  for 
members  of  the  military:  42  CFR  21.74 
for  members  of  the  Pubhc  Health 
Service;  and  33  CFR  54.07  for  members 
of  the  Coast  Guard.  In  cases  involving 
members  of  the  uniformed  services, 
requests  for  withholding  must  meet  the 
requirements  in  the  above  regulations. 

Section  4a6(b)(e)  of  the  Act  seU  forth 
speciHc  requirements  with  repect  to 
notice  to  the  employer  as  well  as 
responsibihties  of  the  employer  and  the 
State  in  withholding  wages.  To  meet 
these  requirements,  the  notice  to  the 
employer  must  contain  the  elements 
listed  in  the  proposed  fi  303.100(d)(1). 
Under  paragraph  (d)(l)(i)  the  notice 
would  require  the  employer  to  withhold 
the  amount  specitied  in  the  notice  (and 
include  a  statement  that  the  amount 
acutally  withheld  for  support  and  for 
other  purposes  may  not  be  in  excess  of 
the  amount  allowed  under  section  303(b) 
of  the  Consumer  Credit  Protection  Act.) 
Under  paragraph  (d)(l)(ii),  the  notice 
would  instruct  the  employer  to  pay  the 
amount  to  the  State  (or  other  individual 
or  entity  that  the  State  designates)  at  the 
same  time  the  employee  is  paid.  Under 
paragraph  (d)(l)(iii),  the  State  may  allow 
the  employer  to  deduct  a  fee  established 
by  the  State  and  specified  in  the  notice 
for  the  administrative  costs  of  each 
withholding.  Under  this  provision,  the 
State  must  specify  that  the  fee  be 
withheld  from  the  absent  parent's  wages 
in  addition  to  the  amount  to  be  withheld 
to  satisfy  support. 
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Under  proposed  paragraph  (d){l)(iv). 
the  notice  must  state  that  the 
withholding  is  binding  on  the  employer 
until  farther  notice  by  the  State.  In 
addition,  proposed  paragraph  (d)(l)(v) 
requires  the  notice  to  specify  that  the 
employer  is  subject  to  a  fine  for 
discharging,  refusing  to  employ  or  taking 
disciplinary  action  against  an  individual 
because  of  a  withholding.  Proposed 
paragraph  (d){l)(iv)  requires  the  notice 
to  specify  that,  if  the  employer  fails  to 
widthold  wages,  the  employer  is  liable 
for  any  amounts  up  to  the  accumulated 
amount  the  employer  should  have 
withheld.  In  the  proposed  paragraph 
(d)(l){vii).  the  withholding  would  have 
priority  over  any  other  legal  process 
under  State  law  against  the  same  wages 
as  required  by  section  4e6(b)(7)  of  the 
Act.  This  means  that  an  employer  must 
withhold  amounts  for  support  before 
complying  with  any  other  legal  process 
imposed  in  accordance  with  State  law. 
In  proposed  paragraph  (d)(l)(viii), 
employers  may  combine  withheld 
amounts  in  a  single  payment  for  each 
appropriate  agency  requesting 
withholding  and  separately  identify  the 
portion  of  the  payment  which  is 
attributable  to  each  individual 
employee,  in  accordance  with  section 
466{bK6)(B)oftheAct. 

In  §  303.100  (dHl)(ix)  to  (d)(l)(xi)  and 
(d){2),  we  propose  requirements  that  are 
not  specified  in  the  statute.  Therefore, 
we  are  using  the  authority  granted  to  the 
Secretary  under  section  1102  of  the  Act 
to  propose  some  general  requirements  to 
facilitate  withholding.  Section  1102 
authorizes  the  Secretary  of  HHS  to 
publish  regulations  not  inconsistent  with 
the  Act  which  may  be  necessary  to 
efficiently  administer  the  Secretary's 
functions  under  the  Act. 

The  proposed  paragraph  (d)(l)(ix) 
would  require  that  in  cases  where  there 
is  more  than  one  order  for  withholding 
against  a  single  employee  under 
§  303.100  the  employer  must  comply  on 
a  "First-come-first  served"  basis  and 
must  honor  all  withholdings  to  the 
extent  that  the  total  amount  withheld 
from  the  absent  parent's  wages  does  not 
exceed  the  limits  under  seaction  303(b) 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.  C.  1673(b)).  Paragraph  (d)(l)(x) 
would  require  the  employer  to 
implement  the  withholding  no  later  than 
the  first  period  that  occurs  after  14  days 
from  the  mailing  date  on  the  notice.  In 
paragraph  (d)(l)(xi),  we  propose  that 
employers  must  notify  the  State 
promptly  of  the  termination  of  the 
individual's  employment  and  provide 
the  individual's  last  known  address  and 
the  name  and  address  of  the  individual's 
new  employer,  if  known.  We  believe 


these  requirements  will  ensure  the 
proper  implementation  of  withholding. 

Paragraph  (d)(2)  would  require  that,  if 
the  absent  parent  changes  employment 
within  the  State  while  the  withholding  is 
in  effect,  the  State  must  notify  the  new 
employer,  in  accordance  with  the 
requirements  of  paragraph  (d)(1),  that 
the  withholding  is  binding  on  the  new 
employer. 

Section  303.100(e)  of  the  proposed  rule 
outlines  the  procedures  for  the 
administration  of  withholding  as 
provided  by  section  466(b)(5)  of  the  Act. 
Under  proposed  §  303.100(e)(1).  a  State 
must  designate  a  public  agency  to 
administer  withholding  in  accordance 
with  procedures  specified  by  the  State 
for  keeping  adequate  records  to 
document,  track  and  monitor  support 
payments  or  establish  or  permit  the 
estabhshment  of  alternative  procedures 
for  the  collection  and  distribution  of 
amounts  withheld  by  an  entity  other 
than  a  designated  public  agency. 
Proposed  paragraph  (e)(2)  requires  the 
State  disignee  under  (e)(1)  to  distribute 
amounts  withheld  promptly  in 
accordance  with  section  457  of  the  Act 
and  related  regulations.  A  State  may 
contract  with  private  firms  for  the 
collection  and  distribution  of  withheld 
amounts.  If  a  State  contracts  with  a 
private  firm,  the  State  must  reduce  its 
IV-D  expenditures  by  any  interest 
earned  by  the  firm  on  withheld  amounts 
in  the  same  manner  as  it  would  for 
interest  earned  on  any  other  IV-D 
transactions.  This  is  in  accordance  with 
section  455  of  the  Act.  Under  this 
requirement,  a  State  may  allow  the  firm 
to  keep  interest  earned  as  payment  for 
services  provided,  but  the  interest 
amount  must  be  deducted  from  the 
State's  IV-D  expendihires. 

The  new  section  466(b)(8)  gives  a 
State  the  option  to  expand  its 
withholding  system  to  include 
withholding  from  forms  of  income  other 
than  wages  in  order  to  ensure  that 
support  owed  by  absent  parents  will  be 
collected  regardless  of  the  nature  of 
their  income-producing  activities. 
Proposed  §  303.100(f)  implements  this 
optional  provision. 

Under  proposed  §  303.100(g)(1).  we 
are  implementing  the  requirement  in 
section  466(b)(9)  that  States  extend  their 
withholding  systems  to  include 
withholding  in  cases  where  the  support 
orders  wher  issued  in  other  States.  As 
specified  in  the  statute,  this  provision  is 
necessary  to  ensure  that  support  owed 
to  children  and  their  custodial  parents 
will  be  collected  without  regard  to  the 
residence  of  the  absent  parent. 

Although  the  requirements  contained 
in  proposed  §303.100  (g)(2)  through  (g)(7) 


are  not  specifically  required  by  the 
statute,  we  believe  they  are  necessary 
for  the  proper  implementation  of  the 
statute  and  to  clarify  the  responsibilities 
of  each  State  involved  in  an  interstate 
withholding.  We  are,  therefore,  using  the 
authority  granted  to  us  under  section 
1102  of  the  Act  to  impose  these 
requirements. 

In  paragraph  (g)(2),  we  propose  to 
require  that  the  State  law  require 
employers  within  the  State's  jurisdiction 
to  comply  with  a  withholding  notice. 
Under  paragraph  (g)(3),  we  are 
proposing  to  require  that  once 
withholding  in  a  particular  case  is 
required,  the  VI-D  agency  of  a  State 
where  a  support  order  is  entered  must 
notify  the  VI-D  agency  of  any  other 
State  in  which  the  absent  parent  is 
employed  in  order  to  ensure  interstate 
withholding.  We  would  require  this 
notification  to  contain  all  the 
information  necessary  to  carry  out  the 
withholding,  including  the  amount  to  be 
withheld.  Paragraph  (g)(4)  would  require 
the  State  in  which  the  individual  is 
employed  to  implement  withholding 
promptly  upon  receipt  of  the  notice  to 
withhold  from  the  State  where  the  order 
is  entered. 

Since  the  State  where  the  absent 
parent  is  employed  must  carry  out  the 
withholding  with  the  employer,  in 
paragraph  (g)(5)  we  propose  to  require 
that  State  to  provide  the  advance  notice 
to  the  absent  parent,  the  opportunity  to 
contest  the  withholding  and  the  notice 
to  the  employer.  In  addition,  under 
paragraph  (g)(5).  when  an  absent  parent 
terminates  employment  within  the  State, 
that  State  must  notify  the  State  where 
the  support  order  was  entered  that  the 
absent  parent  is  no  longer  employed  in 
the  State  and  provide  the  name  and 
address  of  the  absent  parent  and  new 
employer,  if  kno%vn.  This  wrill  allow  the 
State  where  the  support  order  was 
entered  to  notify  the  new  State  where 
the  absent  parent  is  currently  employed 
to  implement  withholding.  Under 
paragraph  (g)(6).  all  procedural  due 
process  requirements  of  the  State  where 
the  absent  parent  is  employed  would 
apply.  Finally,  paragraph  (g)(7)  would 
provide  that,  except  for  specifying  when 
the  withholding  shall  apply  and  the 
amount  to  be  withheld,  the  law  and 
procedures  of  the  State  where  the 
absent  parent  is  employed  shall  apply. 

Expedited  Processes 

We  propose  to  implement  the 
requirements  of  the  new  section 
486(a)(2)  by  adding  a  new  45  CFR 
303.101,  Expedited  processes.  In  this 
proposed  section  we  require  States  to 
have  in  effect  and  use  expedited 
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processes  for  the  establishment  and 
enforcement  of  support  orders. 
Paragraph  (a)  of  §  303.101  defines  a 
number  of  terms  applicable  to  the 
section. 

To  implement  the  specific 
requirements  of  section  468(a)(2)  of  the 
Act.  proposed  paragraph  (b)(1)  requires 
States  to  have  in  effect  and  use  either 
administrative  or  quasi-iudicial 
processes  to  establish  and  enforce 
support  orders.  The  State  may  use 
expedited  processes  for  paternity 
esfablishmnent  as  well.  A  State  may  not 
simply  enact  a  law  authorizing  the  use 
of  expedited  process  but  must  in  fact 
use  it  in  lieu  of  full  judicial  process  to 
ensure  speedier  processing  of  support 
establishment  and  enforcement  actions. 
Under  proposed  paragraph  (b)(2).  use  of 
a  State's  generally  applicable  full 
judicial  process  is  limited  to  appellate 
review  of  actions  taken  under  expedited 
process.  Proposed  paragraph  (b)(3) 
specifies  requirements  for  notice  to  the 
absent  parent.  In  paragraph  (b)(4),  we 
are  proposing  that  under  expedited 
process  orders  must  have  the  same  force 
and  effect  under  Slate  law  as  orders 
established  by  full  judicial  process. 
Under  proposed  paragraph  (b)(5).  the 
State's  processes  must  ensure  that  the 
rights  of  the  individuals  involved  are 
protected.  And  in  paragraph  (b)(6),  we 
propose  that  a  State  must  use  expedited 
processes  for  cases  from  its  own  State 
and  from  other  States. 

Paragraph  (c)  contains  proposed 
requirements  for  administrative  process. 
Under  these  requirements  a  State  must 
use  the  formula  for  setting  support  order 
amounts  required  for  administrative 
process  under  S  302.53  and  have  and  use 
certification  procedures  for  hearing 
officers.  Paragraph  (c)(3)  requires  the 
administrative  agency  to  use  the  State's 
generally  applicable  administrative 
procedures  and  paragraph  (c)(4)  requires 
the  administrative  agency  to  provide  the 
absent  parent  with  a  copy  of  the  order. 
Paragraph  (d)  contains  our  proposals 
regarding  quasi-judical  processes.  We 
provide  that  judge  surrogates  must  be 
used  in  a  system  of  quasi-judicial 
process  and  that  their  delegated 
authority  must  include,  at  a  minimum, 
the  followkig  functions;  taking  testimony 
and  establishing  a  record;  evaluating 
evidence  and  making  initial  decisions  or 
recommendations;  and  accepting  a 
voluntary  acknowledgment  of  support 
liability  and  approving  stipulated 
agreements  to  pay  child  support.  The 
experience  of  States  which  use  some 
form  of  expedited  process  has  shown 
that  judge  surrogates  must  have 
authority  to  perform  at  least  these 
functions.  States  may  expand  the 


authority  of  judge  surrogates  to  include 
enforcement  of  support  obligations  and 
issuance  of  default  judgments  or  may 
delegate  more  authority  to  the 
surrogates  based  on  their  particular 
needs.  For  example,  where  a  high 
percentage  of  absent  parents  fail  to 
appear  for  hearings,  as  State  might 
delegate  the  authority  to  issue  bench 
warrants  or  default  orders  to  judge 
surrogrates.  A  State  must  delegate 
enou^  authority  to  judge  surrogates  to 
allow  them  to  perform  in  a  truly 
expedited  manner. 

Under  proposed  §  303.10(e),  m 
accordance  with  the  statute,  a  State 
would  be  granted  an  exemption  from  the 
requirements  of  §  303.101  for  a  political 
subdivision  on  the  basis  of  the  political 
subdivision's  effectiveness  and 
timeliness  of  support  order  issuance  and 
enforcement  in  the  same  manner  that 
States  would  be  granted  exemptions 
from  required  procedures  in  accordance 
with  §  302.70(c). 

State  Income  Tax  Refund  Offset 

We  are  implementing  the  new  section 
466(a)(3)  by  adding  a  new  45  CFR 
303.102  which  sets  out  the  criteria  for 
implementing  State  income  tax  refund 
offaet  procedures.  The  offset  process  is 
mandatory  for  all  appropriate  IV-D 
cases,  including  AFDC,  non-AFDC  and 
foster  care  maintenance  cases 
regardless  of  whether  they  are  intrastate 
cases  or  interstate  cases  referred  from 
other  States. 

Section  303,102(a)  specifies  which 
overdue  support  qualiJSes  for  offset 
Paragraph  (a)(1)  would  clarify  that 
overdue  support  in  all  IV-D  cases 
qualifies  for  State  income  lax  offset. 
Paragraph  (a)(2)  specifies  that  overdue 
support  qualifies  for  offset  if  the  State 
does  not  determine  that  the  case  is 
inappropriate  for  use  of  this  procedure 
using  guidelines  it  may  develop  which 
are  generally  available  in  the  State.  We 
have  given  States  maximum  flexibility 
to  set  which  overdue  support  qualifies 
for  offset  to  permit  each  State  to 
establish  the  most  effective  and  efficient 
procedures  for  offsetting  State  income 
tax  refunds.  We  recognize  that  one  set 
of  criteria  in  Federal  regulations  will  not 
be  suitable  for  all  States. 

Paragraph  (b)(1)  would  require  the  IV- 
D  agency  to  establish  procedures  to 
ensure  that  amounts  referred  for  offset 
have  been  verified  and  are  accurate. 
The  proposed  regulations  do  not  specify 
the  procedures  States  must  use  to 
ensure  accuracy,  since  procedures  may 
vary  from  State  to  State.  Paragraph 
(b)(2)  would  require  the  IV-D  agency  to 
notify  the  apprc^riate  State  office  or 
agency  of  any  significant  reductions  in 
amounts  referred  for  offset. 


Under  §  302.102(c).  a  State  must 
inform  non-AFDC  individuals  in 
advance  that  the  State  may  first  use  any 
offset  amount  to  satisfy  any 
unreimbureed  AFDC  or  foeter  care 
maintenance  payments.  This  is  in 
accordance  with  current  policy  which 
allows  States  to  use  overdue  tM|>part 
collected  in  noe-AFDC  case*  either  to 
satisfy  unreimbtvsed  aaeistaiice  or  to 
pay  non-AFDC  indivMuals. 

In  acconkuMe  with  section 
4e6(a)(3MA)  of  the  Act  pn>po«d 
§  303.102fd]  requires  State*  to  send 
advance  notice  to  the  absent  parent  of 
the  referral  for  offset  and  provide  an 
opportunity  to  coBteet  it  Section 
303.102(eMl)  would  reqvm  States  to 
establish  procedures  for  contesting  the 
referral  for  vShtt.  Paragraph  (eH2) 
would  retyoire  Slates  to  heve  a 
mechanism  for  promjrtiy  reimbarang  Ae 
absent  perent  ff  the  offcet  amoant  is 
found  to  be  in  error  or  to  exceed  tfie 
amount  of  overdue  support.  Paragraph 
(e)(3)  wDoid  requve  States  to  establish 
procedwee.  with  respect  to  Joint 
refunds,  for  ensuring  that  the  abserrf 
parent's  spome  has  an  opportsnfty  to 
request  a  share  of  the  reftmd,  ff 
appropriate,  fn  accordance  wfth  State 
law. 

Section  303.102(f)  allows  a  State  to 
deduct  from  the  amount  collected  in  a 
non-AFDC  IV-D  case  a  reasonable  fee 
to  cover  the  cost  of  collecting  overdue 
support  using  State  income  tax  refund  ' 
offset,  in  accordance  with  section 
486(a)f3)fB)oftheAct 

Section  303.102(gJ  sets  forth  the 
requirements  specified  in  section 
466(a](3)IB)  of  (he  Act  for  distribution  of 
amounts  offset.  Paragraph  (gj(l]  requires 
States  to  distribute  amounts  collected 
from  State  tax  refund  offsets  in  a  timely 
manner  as  oveniue  support  This 
paragraph  also  requires  the  State  to 
credit  amounts  offset  on  individual  IV-D 
payments  records.  In  AFDC  or  foeter 
care  maintenance  cases,  distribution 
procedures  at  SS  302.51fb]  (4)  and  (5)  or 
302,52(b)(3),  respectively,  are  applicable 
because  the  State  must  treat  amounts 
collected  under  the  State  tax  refund 
offset  as  past-due  support.  Under 
§  302.51(b)(4j.  amounts  collected  in  an 
AFDC  case  are  retained  by  the  State  as 
reimbursement  for  past  assistance 
payments.  Section  302,51(b](5)  provides 
that  any  excess  amounts  remaining  after 
the  State  is  reimbursed  in  an  AFDC  case 
shall  be  paid  to  the  family.  Under 
§302.52tbK3).  which  governs  distribution 
in  foster  care  maintenance  cases,  the 
distribution  is  the  same  as  for  AFDC 
cases.  Under  i  303.102CgJ(2j,  if  the 
amount  collected  is  in  excess  of 
amounts  required  to  be  distributed,  the 
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excess  amount  must  be  refunded  to  the 
absent  parent  within  a  reasonable 
period. 

Section  303.102(h)  requires  the  State 
IV-D  agency  to  request  that  notice  of 
the  absent  parent's  home  address  and 
social  security  number  or  numbers  be 
sent  by  the  State  agency  responsible  for 
processing  State  income  tax  refimds  to 
the  State  IV-D  agency  that  requested 
the  offset  and  the  State  IV-D  agency 
enforcing  the  support  order.  This 
provision  is  required  by  the  new  statute 
in  section  466(a)(3)(C). 

Imposition  of  Liens 

We  are  implementing  the  new  section 
466(a)(4)  by  adding  a  new  45  CFR 

303.103,  Procedures  for  the  imposition  of 
liens  against  real  and  personal  property. 
In  accordance  with  the  new  statute 
under  paragraph  (a)  of  this  section  must 
have  in  effect  and  use  procedures  for  the 
imposition  of  liens  against  the  real  and 
personal  property  of  an  absent  parent 
who  owes  overdue  support  and  who 
resides  or  owns  property  in  the  State. 
Under  paragraph  (b),  this  procedure  is 
applicable  for  cases  not  deemed 
inappropriate  under  guidelines  that  may 
be  developed  by  the  State  made 
generally  available. 

Posting  Security.  Bonds  or  Guarantees 

We  are  proposing  to  implement  the 
requirements  of  the  new  section 
466(a)(6)  by  adding  a  new  45  CFR 

303.104.  Procedures  for  posting  security, 
bond  or  guarantee  to  secure  payment  of 
overdue  support.  In  proposed 

S  303.104(a),  States  must  have  in  effect 
and  use  procedures  under  which  absent 
parents  must  post  security,  bond,  or  give 
some  other  guarantee  to  secure  payment 
of  overdue  support.  This  procedure  is 
applicable  for  cases  not  considered 
inappropriate  under  the  State's 
generally  available  guidelines.  Examples 
of  appropriate  cases  might  be  those  in 
which  the  absent  parent  is  self- 
employed  or  realizes  income  from 
commissions  or  other  irregular 
payments,  unless  the  income  realized  is 
so  small  that  it  would  be  counter- 
productive to  require  security  because 
the  cost  of  ipeeting  the  security  would 
preclude  payment  of  the  support 
obigation.  Statts  should  screen  cases  for 
use  of  this  procedure  very  carefully  in 
order  to  use  it  to  its  fullest  advantage. 
In  accordance  with  the  new  statute, 
proposed  paragraph  (b)  requires  a  State 
to  give  the  absent  parent  advance 
notice,  in  full  compliance  with  the 
State's  procedural  due  process 
requirements,  of  the  requirement  to  post 
security,  bond  or  give  some  other 
guarantee  and  of  the  methods  to  use  to 
contest  the  action.  Under  proposed 


paragraph  (c),  this  procedure  is 
applicable  for  cases  not  deemed 
inappropriate  under  guidelines  that  may 
be  developed  by  the  State  and  made 
generally  available. 

Making  Information  Available  to 
Consumer  Reporting  Agencies 

We  propose  to  implement  the 
requirement  of  the  new  section  466ta)(7) 
by  adding  a  new  45  CFR  303.105, 
Procedures  for  making  information 
available  to  consumer  reporting 
agencies.  Under  §  303.105(a),  we  define 
"consumer  reporting  agency"  to  mean 
any  person  which,  for  monetary  fees, 
dues,  or  on  a  cooperative  nonprofit 
basis,  regularly  engages  in  whole  or  in 
part  in  the  practice  of  assembling  or 
evaluating  consumer  credit  information 
or  other  information  on  consumers  for 
the  purpose  of  furnishing  consumer 
reports  to  third  parties  and  which  uses 
any  means  or  facility  of  interstate 
commerce  for  the  purpose  of  preparing 
or  furnishing  consumer  reports.  This 
definition  is  mandated  by  the  statute 
and  found  in  the  Fair  Credit  Reporting 
Act  (15  U.S.a  1681a(f)). 

Under  proposed  paragraph  (b),  in 
accordance  with  section  466(a)(7)  of  the 
Act.  States  must  use  this  procedure 
when  an  absent  parent  is  more  than 
$1,000  in  arrears  and  information 
regarding  the  amount  of  overdue  support 
owed  by  these  absent  parents  is 
requested  by  such  agencies.  The  cases 
in  which  information  is  sent  to  the 
consumer  reporting  agency  may  be 
further  limited  by  the  State  under 
generally  available  guidelines  used  to 
determine  cases  inappropriate  for  this 
procedure. 

The  use  of  such  procedures  is  optional 
to  the  State  in  cases  where  the  absent 
parent  is  less  than  $1,000  in  arrears. 
Under  proposed  paragraph  (c),  in 
accordance  with  the  statute.  States 
would  have  the  option  to  charge  the 
agency  a  fee  for  providing  this 
information.  Any  fee  charged  would  be 
limited  to  the  actual  cost  of  providing 
the  information.  Under  this  requirement, 
a  State  may  establish  a  uniform  fee  to 
be  applied  in  all  cases  or  develop  a  fee 
schedule  based  on  the  volume  of 
requests.  Paragraph  (d)  requires  the 
State  to  provide  the  absent  parent  an 
advance  notice  and  an  opportunity  to 
contest  the  accuracy  of  the  information. 
Paragraph  (e)  requires  the  State  to 
comply  with  all  applicable  procedural 
due  process  requirements  of  the  State 
before  releasing  the  information.  The 
requirements  imposed  in  paragraph  (d) 
and  (e)  are  required  by  the  statute. 

The  requirements  of  this  section  do 
not  preclude  a  State  from  obtaining 


information  from  consumer  reporting 
agencies. 

Distribution 

We  are  revising  45  CFR  302.51(a)  to 
provide  a  paragraph  (a)(1)  that  the  date 
of  collection  in  interstate  cases  is  the 
date  the  collection  is  received  by  the 
responding  State,  except  as  provided  in 
paragraph  (a)(2).  Under  the  current 
§  302.51(a),  the  date  of  collection  is  the 
date  the  initiating  State  receives  the 
collection. 

Under  paragraph  (a)(2),  we  are 
proposing  to  make  the  date  of  collection 
date  for  amounts  withheld  by  employers 
under  withholding  procedures  the  date 
the  employer  withholds  the  absent 
parent's  wages  to  meet  the  support 
obligation.  We  are  making  these 
changes  under  the  authority  of  section 
1102  of  the  Act  in  order  to  distribute 
payments  as  current  support  in 
interstate  cases  and  in  cases  where 
multiple  withholding  payments  are 
submitted  in  a  lump  sum  to  the  IV-D 
agency.  Thus,  the  IV-D  agency  will  be 
able  to  distribute  these  payments  as 
intended  by  the  statute  and  to  avoid 
possible  inequities  resulting  from  delays 
in  forwarding  payments  by  employers  or 
responding  States  in  interstate  cases. 

Incentive  Payments 

Under  current  section  458  of  the  Act. 
States  and  political  subdivisions  that 
enforce  and  collect  support  are  eligible 
to  receive  as  an  incentive  12  percent  of 
collections  made  on  behalf  of  AFDC 
families.  States  deduct  the  incentive 
payment  from  the  Federal  share  of 
collections  before  reimbursing  the 
Federal  government  for  its  contribution 
toward  Oie  AFDC  assistance  payment 
The  incentive  payment  is  thus  set  at  a 
fixed  rate  of  the  support  collection. 

The  fixed  incentive  payment  rewards 
States  for  collections  made  in  AFDC 
cases,  but  it  does  not  encourage  States 
to  improve  program  efficiency  and 
effectiveness.  The  great  variance  in  the 
efficiency  and  effectiveness  of  Child 
Support  Enforcement  programs  operated 
by  States  has  become  a  matter  of 
increasing  concern.  This  disparity  has 
led  to  a  search  for  ways  in  which 
Federal  fimding  might  be  used  to 
encourage  improvement  in  the 
performance  of  State  Child  Support 
Enforcement  programs. 

To  encourage  and  reward  States  that 
operate  Child  Support  Enforcement 
programs  in  an  efficient  and  effective 
manner  and  to  stimulate  collections. 
Congress  added  a  new  section  454(22) 
and  revised  section  458  of  the  Act. 
Effective  October  1, 1985,  section  458 
will  replace  the  current  incentives 
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system  with  a  new  system  under  which 
States  will  receive  a  minimum  incentive 
payment  based  on  amounts  collected  on 
behalf  of  AFDC  families  and  on  behalf 
of  non-AFDC  families.  States  could  also 
receive  additional  amounts  above  the 
minimom  payment  if  their  performance 
meets  the  criteria  established  by 
Congress  and  promulgated  in  this 
document.  In  addition,  section  454(22] 
requires  the  State  to  pass  through  an 
appropriate  share  of  its  incentive 
payment  to  those  political  subdivisions 
within  the  State  that  financially 
participate  in  the  program.  Since  the 
emphasis  of  the  new  system  is  on 
program  performance,  we  believe  that 
States  will  be  encouraged  to  select  and 
develop  more  effective  and  efficient 
methods  of  operating  their  programs. 

Section  5(c)(2)[A)  of  the  new  statute 
provides  that  through  FY  1985,  States 
will  receive  incentives  on  AFDC 
collections  made,  including  the  first  $50 
collected  which  is  returned  to  the  family 
in  accordance  with  section  457[b)  of  the 
Act  as  amended  by  section  2640(b)  of 
the  Deficit  Reduction  Act  of  1984.  Prior 
to  this  provision,  incentives  were  paid 
only  on  collections  retained  to  reduce  or 
repay  assistance  payments. 

Revised  section  458(b)(4)  provides  for 
a  transition  between  the  current  funding 
system  (12  percent  incentives  and  70 
percent  Federal  matching  rate)  and  the 
new  system  which  becomes  effective 
October  1. 1985.  Under  the  transition 
provision,  in  FY  1986  and  FY  1987, 
States  will  be  paid  an  amount  equal  to 
the  greater  of  flie  amount  they  qualify 
for  under  the  new  incentive  and  Federal 
matching  rate  system  or  80  i>ercent  of 
the  amount  that  they  would  have 
received  under  the  12  percent  incentive 
payment  (as  amended  by  the  new 
statute  to  allow  incentives  to  be  paid  on 
amounts  collected,  including  the  $50 
which  is  passed  through  to  the  family 
under  the  Deficit  Reduction  Act  of  1984 
(P.L.  98-399))  and  70  percent  matching 
rate  system,  had  they  remained  in  effect 
as  they  were  in  effect  for  FY  1985. 

We  proposed  to  implement  the  new 
section  454(22)  and  the  revised  section 
458  of  the  Act  by  adding  a  new  §  302.55 
and  revising  S  303.52,  Incentive 
payments  to  States  and  political 
subdivisions.  In  accordance  with  the 
new  State  {rfan  requirement  in  section 
454(22).  the  proposed  §  302.55  would 
require  the  State  plan  to  provide  that,  in 
order  for  the  State  to  be  eligible  to 
receive  incentive  payments  under 
S  303.52,  if  one  or  more  politicaJ 
subdivisions  participate  in  the  cost  of 
carrying  out  the  IV-D  program,  those 
subdivisions  shall  be  intitled  to  receive 
an  appropriate  share  of  any  incentive 


payment  made  to  the  State  for  the 
period,  as  determined  by  the  State  in 
accordance  with  i  303.52(d),  taking  into 
accoont  the  efBciency  and  efiectiveness 
of  the  political  subdivision  in  canying 
out  its  activities  under  the  fV-D  State 
plan.  For  example,  the  State  may 
determine  the  appropriate  share  of  each 
locality  that  participates  in  the  costs  of 
the  program  using  a  formula  such  as  the 
one  specified  in  statute  and  contained  in 
this  document  at  S  303.52(b).  We 
strongly  recommend  that  if  States  use 
that  formula,  they  supplement  each 
locahty's  share,  if  necessary,  so  that 
localities  receive  the  total  incentive 
payment  which  would  be  computed  for 
their  performance  with  respect  to  the 
criteria  in  {  303.52(d). 

The  revised  section  458  of  the  Act  is 
implemented  by  revising  the  current 
§  303.52.  Paragraph  (a)  of  the  proposed 
I  303.52  contains  four  definitions.  The 
definition  of  "political  subdivision"  is 
unchanged  from  the  current  S  303.52.  To 
clarify  5)e  use  of  the  terms  "AFDC 
collections,"  "non-AFDC  collections" 
and  "total  IV-D  administrative  costs," 
we  added  definitions  of  these  terms  to 
the  proposed  §  303.52(a).  The  definitions 
of  AFDC  and  non-AFDC  collections 
reflect  the  provision  in  section  458(b) 
which  allows  States  to  count  collections 
made  in  foster  care  maintenance  cases 
as  AFDC  collections  for  psrposes  of 
calculating  incentive  payments. 

Proposed  paragraph  (b)  provides  that 
OCSE  will  pay  an  incentive  payment  to 
a  State  for  each  fiscal  year  in 
recognition  of  AFDC  collections  and  of 
non-AFDC  collections.  Under  paragraph 
(b)(1),  a  portion  of  the  State's  incentive 
payment  would  be  computed  as  a 
percentage  of  its  AFDC  coUections.  and 
a  portion  of  its  incentive  payment  would 
be  cofl^iuted  as  a  percentage  of  its  non- 
AFDC  collections.  The  percentage, 
determined  separately  for  AFDC  and 
non-AFDC  incentives,  is  based  on  the 
ratio  of  the  State's  AFDC  and  non-AFDC 
collections  to  the  State's  total  IV-D 
ackainistrative  costs,  in  accordance  with 
section  458(c)  of  the  Act.  The  percent  of 
collections  payable  as  an  incentive  to  a 
State  in  a  given  fiscal  year  is  specified 
in  the  schedule  contained  in  paragraph 
(b)(1).  To  implement  section  458(b)  of 
the  Act,  each  State  will  receive  an 
incentive  payment  of  at  least  six  percent 
of  its  AFDC  and  non-AFDC  collections. 
The  schedule  also  sets  forth  increased 
incentive  payments  equal  to  6.5  percent 
of  each  type  of  collection  if  the  ratio  of 
AFDC  or  non-AFDC  collections  to  total 
rV-D  administrative  costs  equals  at 
least  1.4.  An  additional  incentive  of  one- 
half  of  one  percent  of  AFDC  and  non- 
AFDC  collections,  up  to  a  limit  of  10 


percent,  will  be  paid  for  each  full  two- 
tenths  by  wMch  the  ratio  exceeds  1.4. 
These  two  provinons  govemifig 
increased  incentive  payments 
implement  section  458(c)  of  the  Act 

Under  |  30S.62(b)(2),  we  propose  that 
the  ratios  of  the  State's  AFDC  and  non- 
AFDC  coUections  to  total  IV-D 
acfaiinistrative  costs  would  be  trancated 
at  one  decimal  place,  since  rounding  is 
not  permitted  under  the  statute.  For 
example,  a  State  would  receive  an 
incentive  of  seven  percent  of  its  AFDC 
collections  if  the  ratio  of  AFDC 
coUections  to  total  IV-D  administrative 
coats  was  1.79,  because  in  order  to 
receive  an  incentive  of  7.5  percent,  the 
ratio  must  be  at  least  1.8 

As  provided  under  section  456(b). 
paragraph  (b)(3)  provides  that  the 
portion  of  the  incentive  paymeni  i>aid  to 
a  State  for  non-AFDC  coUections  may 
not  exceed  the  portion  paid  the  State  for 
AFDC  collections  in  FY  1966  and  1987. 
However,  in  FY  1966,  the  non-AFDC 
portion  of  the  incentive  may  equal  105 
percent  of  the  AFDC  portion  of  the 
incentive;  in  FY  1989,  the  non-AFDC 
portion  may  equal  110  percent  of  the 
AFDC  portion  of  the  incentive;  and  in 
FY  1990  and  thereafter,  it  may  equal  115 
percent  of  the  AFDC  portion  of  the 
State's  incentive  payment. 

Under  the  proposed  paragraph  (b)(4^ 
we  have  listed  conditioBs  that  apply  in 
the  calculation  of  incentive  payments.  In 
paragraph  (bX4)(i),  we  would  specify 
that  collection  distributed  and 
expenditures  claimed  by  a  State  in  a 
specifici  fiscal  year  will  be  those  used  to 
calculate  the  ratio  under  the  proposed 
paragraph  (bKl)- 

In  proposed  paragraph  (b)(4)(ii).  both 
the  responding  State  and  the  initiating 
State  receive  credit  for  collections  made 
interestate  cases.  This  provision,  which 
implements  section  456(d).  is  designed 
to  encourage  State  to  woric  intereatate 
cases.  It  also  represents  a  significant 
change  from  current  law  under  which 
only  the  responding  State  receives  the 
incentive  payment. 

In  parap-aph  (b)(4)(iii).  we  would 
exclude  fees  paid  by  individuals, 
recovered  costs  and  program  income 
such  as  interest  earned  on  coUections 
from  IV-D  expenditures  when 
computing  incentives.  Excluding  these 
amounts  from  IV-D  expenditures  is 
provided  for  in  section  455(a)  of  the  Act. 
Section  455(a]  requires  the  Secretary,  in 
determining  tbe  total  amount  expended 
by  a  State  during  a  quarter,  to  exclude 
the  total  amount  of  any  fees  collected  or 
other  income  resulting  from  services 
provided  for  both  AFDC  and  non-AFDC 
cases  under  the  title  IV-D  State  plan.  As 
provided  for  in  section  458(c).  proposed 
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paragraph  (b](4)(iv)  allows  States  to 
exclude  laboratory  costs  incurred  in 
determining  paternity  ftom  their  total 
rV-0  administrative  costs  when 
computing  incentives.  Congress 
provided  this  option  in  an  effort  to 
encourage  States  to  pursue  paternity 
cases  which  may  not  be  cost-effective 
initially  but  which  may  pay  off  over  a 
longer  period  of  time  and  which  also 
benefit  the  child.  Lastly,  under  the  . 
proposed  paragraph  (b){4)(v),  States 
must  add  amounts  expended  by  the 
State  in  carrying  out  specific  interestate 
projects  which  are  provided  for  under 
section  455(e)  of  the  Act  to  their  IV-D 
administrative  expenditures  when 
computing  incentives.  This  is  in 
accordance  with  section  455(e)(4)  of  the 
Act. 

Under  the  proposed  S  303.52(c)(1).  we 
would  estimate  the  amount  of  the 
incentive  payment  to  be  received  by  a 
State  for  the  upcoming 'year,  in 
accordance  with  section  458(e)  which 
requires  the  Secretary  to  estimate  the 
incentive  payment  due  a  State  based  on 
the  best  information  available.  In  order 
to  obtain  this  information,  however,  the 
reports  currently  submitted  by  the  State 
must  be  revised.  A  revision  is  currently 
in  process  and  will  be  submitted 
separately  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

In  paragraph  (c)(2),  we  are  proposing 
that  States  include  one-quarter  of  the 
estimated  annual  incentive  payment 
amount  in  their  quarterly  collection 
report  which  will  result  in  a  reduction  to 
the  Federal  share  of  AFDC  collections 
reported  for  that  quarter.  We  are  making 
this  proposal  because  section  458(e)  of 
the  Act  provides  that  estimated 
incentive  be  paid  quarterly  and  because 
this  practice  is  being  used  currently  by 
States  to  obtain  the  12  percent  fixed 
incentive.  Adjustments  for  any 
overpayments  or  underpayments  which 
might  have  been  made  In  prior  quarters 
would  be  made  in  the  following  fiscal 
year.  Thus,  States  will  know  in  advance 
an  estimate  of  the  incentive  playment 
they  can  expect  to  receive  for  a  year 
which  will  allow  them  to  budget  for 
their  title  IV-D  programs  with  some 
degree  of  certainty. 

The  proposed  paragraph  (c)(3) 
provides  that  OCSE  would  calculate  the 
State's  actual  incentive  payment  for  the 
fiscal  year  after  the  end  of  the  current 
fiscal  year  based  on  State  performance 
data.  If  adjustments  to  the  estimate 
made  at  the  beginning  of  the  fiscal  year 
are  necessary,  the  State's  IV-A  grant 
award  would  be  reduced  or  increased  to 


ensure  that  the  State  receives  the 
appropriate  incentive  payment. 

Proposed  paragraphs  (c)  (4)  and  (5) 
contain  the  special  conditions  relating  to 
the  payment  of  incentives  during  FY 
1985,  FY  1986,  and  FY  1987  which  are 
specified  in  section  458(b)(4)  of  the  Act 
and  section  5(c)(2)(A)  of  the  Child 
Support  EnfoiTiement  Amendments  of 
1984,  and  described  earlier  in  this 
preamble. 

In  accordance  with  section  454(22)  of 
the  Act.  proposed  §  303.52(d)  would 
require  States  to  calculate  and  promptly 
pay  incentive  payments  to  political 
subdivisions  that  participate  in  the  costs 
of  the  IV-D  program.  Under  the 
proposed  paragraph  (d)(1).  we  would 
require  the  State  to  develop  a  standard 
methodology  for  passing  through  an 
appropriate  share  of  its  incentive 
payment  to  political  subdivisions  that 
participate  in  the  costs  of  the  IV-D 
program,  taking  into  account  the 
efficiency  and  effectiveness  of  the 
activities  carried  out  under  the  State 
plan  by  the  political  subdivisions.  Since 
many  localities  perform  a  substantial 
amount  of  work  in  the  enforcement  and 
collection  of  support.  Congress  specified 
in  section  454(22)  that  they  must  receive 
an  appropriate  share  of  the  State's 
incentive  payment,  if  they  participate  in 
program  costs.  Therefore,  under 
proposed  paragraph  (d)(1)  States  must 
develop  a  standard  methodolgy  that 
best  fits  their  needs. 

The  proposed  paragraph  (d)(2)  would 
require  the  State  to  seek  local 
participation  in  the  development  of  its 
standard  methodology.  We  are 
proposing  this  requirement  because  we 
believe  that  local  participation  will 
ensure  that  the  metholdogy  is  both  fair 
and  equitable.  To  comply  with  this 
requirement.  States  may  use  whatever 
rulemaking  process  that  inludes  an 
opportunity  for  review  and  comment 
that  is  available  under  State  law  or 
submit  a  draft  methodology  to 
participation  locaUties  for  review  and 
comment. 

Lasdy,  in  S  303.52(e)  we  propose  to 
require  that  States  continue  to  use  the 
time  frame  for  the  transmission  of 
interstate  collections  and  the  codes 
required  under  the  current  $  303.52. 
Thererfore,  responding  jurisdictions 
would  be  required  to  forward  collections 
to  the  intitiating  State  within  10  days 
and  include  the  code  identifying  the 
collecting  State  or  political  subdivision 
as  defined  by  the  Federal  Information 
Processing  Standards  Publication  or  in 


the  Worldwide 
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Reduction  in  tfie  Federal  Matching  Rate 

Federal  funding  is  available  to  States 
for  administrative  costs  incurred 
pursuant  to  a  State  plan  for  child 
support  enforcement  approved  under 
title  IV-D  of  the  Act.  This  funding  is 
authorized  by  section  455(a)(l]  of  the 
Act.  Revised  section  455(a)(1)  reduces 
the  Federal  funding  rate  from  70  to  86 
percent  over  a  three-year  period 
beginning  in  FY  1988. 

Federal  funding  at  the  70  percent  rate 
would  be  available  for  FY  1983  through 
FY  1987.  The  rate  of  68  percent  applies 
to  FY  1988  and  FY  1989.  Each  fiscal  year 
thereafter  the  matching  rate  will  be  66 
percent.  We  are  implementing  this 
change  by  defining  the  term  "applicable 
matching  rate"  in  45  CFR  Part  301  and 
substituting  that  phrase  for  the  phrase 
"70  percent  rate"  wherever  it  appears  in 
45  CFR  Parts  304  and  307.  Also,  we  are 
making  a  conforming  change  to  S  305.22. 
State  financial  participation,  to  specify 
that  the  State  share  in  funding  the 
administrative  costs  of  the  program  will 
increase  from  30  to  34  percent  over  the 
same  period. 

Collection  of  Past-Due  Support  From 
Federal  Income  Tax  Refunds 

Revised  section  464  of  the  Act 
provides  for  the  use  of  Federal  income 
tax  refund  offsets  to  collect  past-due 
support  owed  in  non-AFDC  and  foster 
care  cases,  as  well  as  AFDC  cases. 
Previously,  this  means  of  collection  was 
available  for  AFDC  cases  only.  The 
statutory  amendments  apply  with 
respect  to  refunds  payable  under  section 
6402  of  the  Internal  Revenue  Code  of 
1954  after  December  31, 1985  and  before 
January  1. 1991. 

The  proposed  regulations  would 
implement  revised  sections  454  and  464 
of  the  Act  by  amending  S  303.72.  the 
current  regulation  governing  the  use  of 
Federal  income  tax  refund  offset.  The 
proposed  regulations  do  not  amend 
§  302.60,  the  State  plan  requirement 
section,  because  §  302.60  is  written 
broadly  enough  to  cover  submittal  of 
AFDC,  foster  care  maintenance  and 
non-AFDC  cases  for  refund  offset. 

Current  S  303.72(a)  defines  "past-due 
support."  We  have  moved  the  definition 
to  §  301.1  because  it  applies  to  all 
sectionj  in  the  regulations  governing 
Federal  tax  refund  offset.  We  also 
added  a  sentence  to  the  definition 
which,  in  non-AFDC  cases,  limits  past- 
due  support  which  may  be  referred  for 
Federal  income  tax  refund  offset  to 
support  due  a  minor  child.  Spousal 
support  due  in  non-AFDC  cases  may  not 
be  referred  for  Federal  tax  refund  offset 
Section  303.72(b)  contains  the  criteria 
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for  determining  which  past-due  support 
qualifies  for  Federal  tax  refund  offset. 
Current  §  303.72(b)(1)  states,  in  part,  that 
past-due  support  qualifies  for  offset  if 
the  support  has  been  assigned  to  the 
State  making  the  referral.  The  proposed 
regulations  would  implement  revised 
section  464(a)  of  the  Act  by 
redesignating  that  portion  of 
§  303.72(b)(1)  as  §  303.72(a)(1)  and 
revising  it  to  permit  States  to  refer 
amounts  for  offset  if  there  has  been  an 
assignment  under  §  232.11  or  section 
471(a)(17)  of  the  Act  or  an  application 
for  IV-D  services  under  §  302.33  filed 
with  the  State  IV-D  agency.  The 
remainder  of  current  §  303.72(b)(1) 
which  requires  States  to  make 
reasonable  efforts  to  collect  the  amount 
of  an  obligation  using  methods  available 
under  St^le  law  is  moved  to  a  new 
paragraph  (a)(2)  under  the  proposed 
regulations.  This  paragraph  would  be 
revised  to  provide  that  the  IV-D  agency, 
the  client,  or  the  client's  representative 
must  have  made  reasonable  efforts  to 
collect  the  amount  of  the  obligation, 
using  methods  available  under  State 
law,  as  appropriate.  This  is  necessary  to 
prevent  the  IRS  from  becoming  the 
collector  of  first  resort. 

The  proposed  regulations  at 
§  303.72(a)(3)  require  the  amount 
referred  for  offset  in  AFDC  and  foster 
care  maintenance  cases  to  be  at  least 
$150  as  specified  in  current  regulations 
for  AFDC  cases.  The  proposed 
regulations  redesignate  current 
S  303.72(b)  (3)  through  (5)  as  §  303.72(a) 
(3)(ii),  (5)  and  (6).  These  paragraphs 
require  any  past-due  support  referred  for 
offset  in  AFDC  and  foster  care 
maintenance  cases  to  have  been 
delinquent  for  three  months  or  longer, 
require  the  State  to  verify  the  accuracy 
of  the  name,  social  security  number  and 
arrearage  amount  in  all  cases  and 
provide  that  the  IRS  must  have  received 
notification  of  liability  for  past-due 
support  in  all  cases. 

Proposed  §  303.721  a)(4)  requires,  in 
non-AFDC  cases,  il.dt  the  support  is  due 
to  or  on  behalf  of  a  minor,  that  the  State 
which  refers  the  past-due  support  for 
offset  has  a  support  order;  that  the 
amount  of  past-due  support  is  at  least 
$500:  at  State  option,  that  the  amount 
has  accrued  since  the  State  IV-D  agency 
began  to  enforce  the  support  order:  and 
the  State  has  checked  its  records  to 
determine  if  an  AFDC  or  foster  care 
maintenance  assigned  arrearage  exists 
with  respect  to  the  non-AFDC  individual 
or  family.  Section  464(c)  limits  the 
amount  referred  for  offset  in  non-AFDC 
cases  to  support  due  to  or  on  behalf  of  a 
minor.  Spousal  support  owed  in  non- 
AFDC  cases  may  not  be  referred  for 


Federal  income  tax  refund  offset. 
Section  464(b)(2)  of  the  Act  imposes  the 
$500  minimum  amount  to  be  referred  for 
offset  in  non-AFDC  cases  and  allows 
States  to  limit  amounts  referred  to  those 
accrued  since  the  State  began  to  enforce 
the  order. 

We  have  proposed  the  requirement 
that  there  be  a  support  order  in  the  State 
that  refers  the  past-due  support  for 
offset  in  a  non-AFDC  case,  using  the 
Secretary's  authority  under  section  1102 
of  the  Act,  to  ensure,  to  the  extent 
possible,  that  amounts  referred  for  olfset 
are  accurate  and  that  disputes  can  be 
resolved.  In  many  non-AFDC  cases, 
direct  payments  will  have  been  made  to 
the  fa.mily  and  there  may  be  equitable 
defenses  asserted  (e.g.,  denial  of 
visitation,  acquiescence,  payments  in 
king)  that  would  not  be  available  in  an 
AFDC  case.  Since  a  State  which  has  a 
support  order  will  have  personal 
jurisdiction  over  the  absent  parent,  and 
will  be  accustomed  to  dealing  with  these 
various  defenses,  that  State  is  in  the 
best  position  to  resolve  any  problems 
concerning  the  collection  of  past-due 
support.  We  are  interested  in  receiving 
comments  on  this  requirement  and.  in 
particular  would  like  to  know  whether 
States  and  other  interested  parties  find 
it  unnecessarily  restrictive  for  non- 
AFDC  cases  or  would  prefer  to  extend 
the  requirement  to  AFDC  cases  as  well. 

We  have  also  used  the  Secretary's 
authority  section  1102  of  the  Act  to 
require  States  to  check  their  records  for 
assigned  AFDC  or  foster  care 
maintenance  arrearages  in  non-AFDC 
cases.  It  is  possible  that  a  non-AFDC 
individual  who  has  applied  for  IV-D 
services  and  is  seeking  Federal  tax 
refund  offset  to  satisfy  past-due  support 
may  provide,  locate  or  other  information 
which  the  State  previously  lacked  and 
therefore  was  unable  to  collect  assigned 
arrearages  which  accrued  when  the  non- 
AFDC  individual  was  receiving  AFDC  or 
foster  care  maintenance  payments. 

Current  5  303.72(c)  sets  forth 
requirements  for  notification  to  OCSE  of 
liability  for  past-due  support.  Paragraph 
(c)(1).  which  requires  IV-D  appncies  to 
submit  to  OCSE,  by  October  1  of  each 
year,  a  notification  on  magnetic  tape  of 
hability  for  past-due  support  is 
redesignated  as  paragraph  (b)(1)  and 
would  be  revised  by  subsituting  the 
October  1  submittal  data  with  the  date 
specified  by  OCSE  in  instructions. 
Paragraph  (c)(2),  redesignated  as 
paragraph  (b)(2),  would  be  revised  by 
adding  a  paragraph  (b){2)(v)  to  require 
the  notification  of  liability  for  past-due 
support  to  indicate  for  each  delinquency 
whether  the  past-due  support  is  due  a 
non-AFDC  individual  who  apphes  for 


services  under  |  302.33.  Thereforeiihe 
State  muat  certify  for  offset  separately 
amounts  to  satisfy  assigned  AFDC  and 
foster  care  arrearages  and  other 
arrearages  due  in  non-AFDC  case. 
Paragaph  (b)(3)  contains  the  current 
provision  in  paragraph  (c)(3)  concerning 
additional  information  a  State  may 
include  in  the  notification  of  liability  for 
past-due  support. 

Current  {  303.72(d),  governing  review 
of  requests  for  offset  is  redesignated  as 
§  303.72(c)  and  paragraph  (d)(2), 
redesignated  as  paragraph  (c)(2),  would 
be  revised  by  deleting  "December  1." 
Current  S  303.72(e),  governing 
notification  of  changes  in  case  status,  is 
redesignated  as  |  303.72(d)  and  minor 
editorial  changes  would  be  made  for 
consistency. 

Current  §  303.72(0  redesignated  as 
§  303.72(e).  requires  OCSE  or  the  State 
IV-D  agency  to  send  a  pre-offset  notice. 
Section  464(a)(3)  of  the  Act  specifies 
that  the  notice  must  include  a  statement 
informing  the  absent  parent  of  the  steps 
which  may  be  taken  to  contest  the 
State's  determination  that  past-due 
support  is  owed  or  the  amount  of  past- 
due  support  and  the  procedures  to  be 
followed  in  the  case  of  a  joint  return  to 
protect  the  share  of  the  refund  which  is 
payable  to  another  person.  Section 
303.72(e)  implements  the  requirement  for 
advance  notice  to  the  absent  parent, 
including  the  procedures  and  deadhnes 
for  responding  to  the  notice.  These 
requirements  provide  the  absent  parent 
with  an  opportunity  to  be  heard  if  he  or 
she  does  not  agree  that  past-due  support 
is  owed  or  that  the  amoimt  being 
referred  for  offset  is  accurate,  in 
addition.  {  303.72(e)(1)  would  require 
the  State  or  OCSE  to  include  a 
statement  in  the  notice  that,  in  the  case 
of  a  joint  return,  the  IRS  will  contact  the 
absent  parent's  spouse  at  the  time  of 
offset  regarding  the  steps  to  take  to 
protect  the  share  of  the  refund  which 
may  be  payable  to  that  spouse.  Section 
464(a)  (1)  and  (2)  of  the  Act  specify  that 
the  IRS  will  notify  the  taxpayer  that  the 
withholding  has  been  made.  The  IRS 
will  also  notify  any  individual  who  filed 
a  joint  return  with  the  absent  parent  of 
the  steps  to  take  in  order  to  seciu^  his  or 
her  proper  share  of  the  refund. 
Determination  of  the  proper  share  of  a 
refund  depends  on  the  community 
property  laws  of  the  jurisdiction  where 
the  absent  parent  and  spouse  reside. 
Proposed  S  303.72(e)(2)  sets  forth  IRS 
procedures  with  respect  to  notice  at  the 
time  of  offset. 

The  proposed  regulations  revise 
paragraph  (g)(1)  (redesignated  as 
paragraph  (f)(1))  to  require  States  to 
take  steps  to  investigate  any  complaint 
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coaocniing  a  tax  refund  whicfa  nay  be 
or  baa  already  been  offset.  The  tinw 
fraaes  for  ooiUestiiig  the  acboa  must  be 
specified  in  the  notice  reqnired  in 
S  303.72(e)(1).  Tlua  paragraph  currently 
reqnires  only  that  the  IV-D  agency 
investigate  any  complaint  from  an 
absent  parent  concerning  a  tax  refund 
which  has  been  offset.  We  proposed  the 
revision  because  the  State  IV-D  agency 
is  required  to  notify  the  absent  parent  in 
the  pre-offset  notice  of  the  right  to 
contest  the  State's  determination  that 
past-due  support  is  owed  or  the  amount 
of  past-due  support.  Since  the  IV-D 
agency  will  be  responsible  for 
accurately  submitting  amounts  to  be 
collected  by  refund  offset,  it  is  important 
for  the  State  to  give  the  absent  parent  an 
opportunity  to  furnish  as  much 
information  as  possible  to  avoid  making 
incorrect  submittals.  It  there  is  an 
opportunity  to  contest  the  offset  action 
within  a  specified  time,  any  errors  can 
be  corrected  before  amounts  are  paid  to 
the  family.  Accuracy  is  essential  for 
States  in  the  Federal,  as  well  as  State, 
income  tax  refund  offset  process. 

OMB  Circular  A-87  (Cost  Principles 
for  State  and  Local  Governments) 
Attachment  B.  Section  D(l).  precludes 
Federal  funding  for  "any  loss  arising 
from  uncollectable  accounts  and  other 
claims,  and  related  costs."  In  addition 
section  1102  of  the  Act  requires  the 
Secretary  to  establish  rules  necessary 
for  efficient  administration  of  the 
program.  Therefore,  costs  incurred  by 
States  as  a  result  of  tax  refund  offset 
payments  to  individuals  which  are 
subsequently  determined  to  be 
erroneous  and  which  the  State  in  unable 
to  recoup  from  the  individual  may  not  be 
claimed  as  administrative  costs  under 
the  VI-D  program  as  these  are  not 
appropriate  expenditures  for  which 
Federal  funding  is  available. 
Current  paragraph{h)(l)  is 
redesignated  as  paragraph  (g)(1)  and 
would  be  amended  to  require  that 
collections  made  as  a  result  of  refund 
offset  in  AFDC  and  non-AFDC  cases 
shall  be  distributed  as  past-due  support 
nnder  9  303.51(b)  (4)  and  (5).  A  new 
paragraph  (g)(2)  would  require  that 
collections  made  as  a  result  of  refund 
offset  where  there  has  been  an 
assignment  of  this  support  obligation  in 
a  foster  care  maintenance  case  under 
section  471(a)(17)  of  the  Act  be 
distributed  under  the  proposed 
§  302.52(b)(3).  Under  these  provisions,  a 
State  must  apply  amounts  offset  to 
AFDC  and  foster  care  assigned 
arrearages  first  and  only  pay  the  non- 
AFDC  ^mily  any  amounts  offset  which 
have  not  been  aacigned.  Although  this 
distribution  order  ia  not  specifically 


mandated  in  the  Act,  amended  section 
6402(c)  of  the  Internal  Revenue  Code 
1954  requires  the  IRS  apply  amounts 
offset  first  to  sahsfy  past-due  support 
assigned  to  Ihe  State  in  AFDC  and  foster 
care  mainteaance  cases.  We  believe 
Congress  intended  this  distribution 
order  to  be  followed  by  States. 
Therefore,  uader  the  authority  granted 
to  the  Secretary  in  section  1102  of  the 
Act,  we  propose  to  require  States  to 
apply  amouats  offset  first  to  past-due 
support  assigned  to  the  State.  These 
regulations  would  add  a  new  paragraph 
(g)(3)  to  require  States  to  inform 
individuals  who  apply  for  non-AFDC 
offset  services  how  the  amounts  offset 
will  be  distributed. 

Section  464(a)(3)(D)  of  the  Act 
requires  a  State,  in  any  case  in  which  an 
amount  is  offset  and  the  State 
subsequenUy  determines  that  the 
amount  certified  for  offset  was  in  excess 
of  the  amount  owed  at  the  time  of  offset. 
to  pay  the  excess  to  the  absent  parent 
or,  in  the  case  of  amounts  withheld  on 
the  basis  of  a  joint  return,  jointly  to  the 
parties  filing  the  return.  We  would 
revise  §  303.72(h)(2),  redesignated  as 
§  302.72(g)(4),  to  require  IV-D  agencies 
to  repay  excess  amounts  offset  to  the 
absent  parent  or  the  parties  filing  a  joint 
return  within  a  reasonable  period  in 
accordance  with  State  law. 

Section  464(a)(3)(B)  of  the  Act 
provides  that  when  the  Secretary  of  the 
Treasury  offsets  a  refund  that  is  based 
on  a  joint  return,  the  Secretary  of  the 
Treasury  shall  notify  the  State  that  the 
offset  is  being  made  from  a  refund  based 
upon  a  joint  return  and  shall  furnish  the 
State  with  the  names  and  addresses  of 
each  taxpayer  filing  the  joint  return.  In 
the  case  of  an  offset  made  to  satisfy 
past-due  support  in  a  non-AFDC  case, 
the  State  may  delay  distribution  of  the 
offset  amount  until  the  State  is  notified 
that  the  other  person  filing  the  joint 
return  has  received  his  or  her  proper 
share  of  the  refund,  but  the  delay  may 
not  exceed  sbc  months.  Section 
464(a)(3)(C)  of  the  Act  provides  that, 
when  an  offset  is  made,  if  the  absent 
parent's  spouse  filing  the  joint  return 
takes  appropriate  action  to  secure  his  or 
her  proper  share  of  the  refund  that  was 
offset,  the  Secretary  of  the  Treasury  will 
pay  the  spouse  his  or  her  share  of  the 
refund  and  deduct  that  amount  from 
amounts  payable  to  the  State  agency. 
To  implement  section  464(a)(3)(B). 
proposed  §  302.72(g)(5)  permits  States  to 
delay  distribution  in  non-AFDC  cases 
for  a  period  not  to  exceed  six  months 
from  the  date  the  State  is  informed  that 
an  offset  is  being  made  from  a  refund 
based  on  a  joint  return.  States  may  wish 
to  send  absent  parents  a  second  notice 


at  the  time  of  eff set  to  inform  them  that, 
unless  the  abeent  parent  contacts  the 
State  within  a  certain  period  of  time  to 
contest  the  offset,  the  State  will 
distribute  the  amount  offset  to  the 
family.  This  may  encourage  prompt 
filing  of  amended  returns. 

The  proposed  regulations  would 
redesignate  S  303.72{hK3),  which 
requires  that  offset  amounts  be  applied 
only  to  satisfy  arrearages  specified  in 
the  advance  notice  to  the  absent  parent, 
as  §  303.72(gK6),  with  minor  editorial 
changes  for  consistency. 

In  accordance  with  section 
464(b)(2)(B)  of  the  Act,  the  proposed 
regulations  revise  §  303.72(i), 
redesignated  as  S  303.72(h)(1),  to  permit 
the  Secretary  of  the  Treasury  to  impose 
a  fee  on  the  IV-D  agency  not  to  exceed 
$25  for  each  non-AFDC  case  submitted. 
Amended  section  464(b)(1)  of  the  Act 
provides  that  any  fee  paid  to  the 
Secretary  of  the  Treasury  may  be  used 
to  reimburse  appropriations  which  bore 
all  or  part  of  the  cost  of  applying  offset 
procedures.  Section  454(6)(C)  of  the  Act 
permits  the  State  to  impose  a  fee  of  not 
more  than  $25  in  any  case  where  the 
State  requests  offset  from  a  Fedral 
income  tax  refund  to  satisfy  non-AFDC 
past-due  support.  To  implement  section 
454(6)(C),  proposed  $  303.72(h)(2) 
requires  the  State  to  inform  any 
individual  vyho  apphes  for  services 
under  S  302.33  of  the  amount  of  any  non- 
AFDC  user's  fee  charged  for  submitting 
past-due  support  for  Federal  tax  refund 
offset,  if  the  State  IV-D  agency  chooses 
to  charge  a  fee.  The  fee  may  not  exceed 
$25. 

Under  the  authority  in  section  1102  of 
the  Act,  we  are  proposing  Ae 
requirements  in  5  303.72(i)  to  clarify 
treatment  of  interstate  non-AFDC  cases 
in  which  past-due  support  is  referred  for 
offset.  Paragraph  (i){l)  would  require  a 
State  widiout  a  support  order  in  a  non- 
AFDC  case  in  which  support  otherwise 
qualifying  for  referral  for  offset  is  owed, 
to  request  a  State  where  there  is  a  court 
or  an  administrative  order  ro  refer  that 
amount  for  offset.  Paragraph  (i)(2)  would 
require  the  State  which  receives  such  a 
request  to  determine  if  there  is  past-due 
support  qualifjring  for  offset,  to  notify 
OCSE  of  liability  for  past-due  support 
and  changes  in  case  status,  to  notify  the 
absent  parent  (and  spouse,  if 
appropriate)  m  advance  of  the  referral 
for  offset,  to  provide  the  absent  parent 
with  an  opportunity  to  contest  the 
referral,  to  forward  amounts  offset  to 
the  State  where  the  custodial  parent 
appUed  for  IV-D  services  after  the  6- 
month  delay,  if  appropriate,  to  refund 
excess  offset  amounts  to  the  absent 
parent,  and  to  notify  the  State 
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requesting  the  referral  for  offset  of  the 
amount  of  any  adjustment  made  by  IRS 
to  the  amount  offset.  The  State  which 
refers  the  past-due  support  for  offset 
must  also  pay  the  fee  imposed  by  the 
IRS. 

The  State  where  the  custodial  parent 
applied  for  IV-D  services  may  charge 
the  fee  for  referral  for  offset  and  must 
forward  the  amount  collected  to  the 
State  submitting  tlie  case  for  offset,  and 
must  pay  amounts  offset  to  the  custodial 
parent.  The  State  where  the  custodial 
parent  resides  would  be  liable  to  the 
State  which  referred  the  case  to  IRS  for 
the  amount  of  any  adjustments.  We 
believe  that  the  State  which  takes  the 
custodial  parent's  application  is  in  the 
best  position  to  recover  these  funds,  and 
that  the  State  with  the  support  order  is 
in  the  best  position  to  verify  arrears, 
handle  complaints,  and  make  prompt 
refunds  to  the  taxpayer.  The  proposed 
rule  also  requires  each  State  to  comply 
with  instructions  issued  by  the  Office 
governing  the  necessary  action  and 
responsibilities  of  each  State. 

Under  the  new  provisions  for 
incentives,  beginning  October  1, 1985, 
both  States  in  an  interstate  case  would 
receive  incentives  on  these  non-AFDC 
collections. 

We  are  particularly  interested  in 
receiving  comments  on  these 
requirements  and  any  suggestions  for 
processing  these  cases  that  would 
ensure  access  to  this  enforcement 
technique  for  those  entitled  to  it,  while 
minimizing  administrative  burdens  on 
States  and  ensuring  that  the  rights  of 
absent  parents  are  protected. 

In  accordance  with  section 
464(a)(2)(B)  of  the  Act,  proposed 
S  303.72(j)  limits  offset  of  Federal  fax 
refunds  to  satisfy  past-due  support  in 
non-AFDC  cases  to  refunds  payable 
under  section  6402  of  the  Internal 
Revenue  Code  of  1954  after  December 
31. 1985.  and  before  January  1. 1991. 

Collection  and  Distribution  of  Support  in 
Foster  Care  Maintenaace  Cases 

Pub.  L.  96-272,  the  Adoption 
Assistance  and  Child  Welfare  Act  of  • 
1980,  transferred  the  AFDC  foster  care 
program  from  title  IV-A  of  the  Act  to  a 
new  title  IV-E  and  authorized  Federal 
matching  funds  for  this  newly 
designated  program.  Because  the  foster 
care  program  was  no  longer  funded  or 
administered  under  title  IV-A,  the 
provision  for  assignment  of  support 
rights  by  recipients  of  AFDC  required  by 
section  402(a)(26)  of  the  Act  was  no 
longer  applicable  for  foster  care  cases. 
This  meant  that  title  IV-D  child  support 
services  were  not  available  to  title  IV-E 
foster  care  cases  except  as  non-AFDC 
cases.  In  order  to  receive  IV-D  services 


as  a  non-AFDC  case,  the  child's  parent, 
legal  guardian  or  the  entity  given 
custody  of  the  foster  child  by  judicial 
determination  had  to  apply  to  the  IV-D 
agency  in  accordance  with  section 
454(6)  of  the  Act.  To  remedy  this 
problem,  Cori^sSv  effective  October  1, 
1984,  added  a  new  section  471(a)(17)  of 
the  Act  to  require  States  to  take  all 
steps,  where  appropriate,  to  secure  an 
assignment  of  support  rights  on  behalf  of 
a  child  receiving  foster  care 
maintenance  payments  under  title  IV-E 
of  the  Act  and  amended  sections 
454(4)(B),  456(a),  457  and  464(a)  of  the 
Act  to  require  IV-D  agencies  to  collect 
and  distribute  child  support  for  IV-E 
foster  care  maintenance  cases. 

We  propose  to  implement  the 
provisions  of  the  new  section  457(d) 
which  generally  parallels  the 
distribution  patterns  specified  for  other 
rV-D  collections  by  amending  a  number 
of  sections  of  the  IV-D  program 
regulations  and  adding  a  new  {  302.52, 
Distribution  of  support  collected  in  title 
IV-E  foster  care  maintenance  cases. 
Under  proposed  5  302.52(a).  a  State  plan 
for  child  support  must  provide  that  the 
support  collections  in  foster  care 
maintenance  cases  must  be  distributed 
in  accordance  with  S  302.51(a).  The 
provisions  of  S  302.51(a)  are  general 
procedures  applicable  to  distribution  of 
support  collected  in  AFDC  cases.  They 
require  amounts  collected  to  be  treated 
first  as  payment  on  the  required  support 
obligation  for  the  month  in  which  the 
support  is  collected  and,  if  there  is 
excess  over  the  monthly  support 
obligation,  it  must  be  treated  as 
payment  on  the  required  support 
obligation  for  previous  months.  Section 
301.51(a)  allows  States  the  option  of 
rounding  off  converted  amounts  to 
whole  dollars  for  distribution  purposes. 
As  amended  by  these  proposed 
regulations,  if  would  also  provide  that 
the  collection  date  is  the  date  the 
collection  is  received  by  the  IV-D 
agency  or  the  legal  entity  of  the  State  or 
political  subdivision  making  the 
collection  on  behalf  of  the  IV-D  agency, 
except  that,  in  the  case  of  a  wage 
withholding,  the  date  of  collection  is  the 
date  the  employer  withholds  the  wage 
and,  in  an  interstate  cases,  the  date  of 
collection  is  the  date  the  responding 
State  receives  the  collection. 

We  believe  that  distribution  of 
collections  in  fosters  care  maintenance 
cases  would  be  facilitated  by  following 
the  above  requirements.  Therefore, 
under  the  authority  granted  to  the 
Secretary  by  section  1102  of  the  Act.  we 
propose  the  general  requirements  of 
§  302.51(a)  be  appHed  to  support 
collection  made  in  foster  care 
maintenance  cases. 


In  accordance  with  section  457(d)  of 
the  Act,  §  302.52(b)  contains  procedures 
specific  to  the  distribution  of  support 
collections  in  foster  care  maintenance 
cases.  Under  proposed  paragraph  (b)(1), 
amounts  paid  on  required  support 
obligations  on  behalf  of  children  for 
whom  foster  care  maintenance 
payments  are  being  made  under  title  IV- 
E  must  be  retained  by  the  State  to 
reimburse  it  for  foster  care  maintenance 
payments.  The  IV-D  agency  would  be 
required  to  determine  the  Federal  share 
of  these  collections  so  that  the  State 
could  reimburse  the  Federal  government 
to  the  extent  of  its  participation  in 
financing  the  foster  care  maintenance 
payments. 

Under  proposed  paragraph  (b)(2).  if 
the  amount  collected  is  in  excess  of  the 
monthly  amount  of  the  foster  care 
maintenance  payment  but  not  the 
monthly  support  obligation,  the  State 
must  pay  the  excess  to  the  State  agency 
responsible  for  supervising  the  child's 
placement  and  care.  The  State  agency 
must  then  use  the  excess  in  a  manner  it 
determines  to  be  in  the  best  interests  of 
the  child.  Although  we  believe  the  State 
agency  should  have  wide  latitude  in 
determining  how  this  amount  might  be 
used  in  the  child's  best  interest,  we  have 
included  the  two  options  which  are 
included  in  the  statute:  (1)  Setting  aside 
such  amounts  for  the  child's  future 
needs;  or  (2)  making  all  or  part  of  the 
money  available  to  the  person 
responsible  for  meeting  the  child's  day- 
to-day  needs  to  be  used  for  the  child's 
benefit. 

Under  proposed  paragraph  (b)(3),  if 
the  amount  collected  exceeds  the 
amount  required  to  be  distributed  under 
paragraphs  (b)  (1)  and  (2),  the  State  must 
retain  the  excess  to  reimburse  itself  for 
past  unreimbursed  foster  care 
maintenance  payments  made  under  title 
rV-E  or  past  unreimbursed  assistance 
rendered  by  the  AFDC  program  under 
title  IV-A.  The  IV-D  agency  would  be 
required  to  determine  the  Fedral  share 
of  these  collections  so  that  the  State 
could  reimburse  the  Federal  government 
to  the  extent  of  its  participation  in  the 
assistance  payments  under  title  IV-A 
and  foster  care  maintenance  payments 
under  title  IV-E.  Proposed  paragraph 
(b)(4)  requires  that  any  balance  after  the 
satisfaction  of  any  unreimbursed 
payments  must  be  paid  to  the  State 
agency  respKjnsible  for  supervising  the 
child's  placement  and  care  to  be  used  in 
the  child's  best  interests. 

In  paragraph  (b)(5),  we  proposed  to 
require  that  no  payment  can  be 
considered  a  future  payment  unless  the 
absent  parent's  assigned  support 
obligations  under  sections  402(a)(26) 
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aad  471(aHl7)  of  the  Act  are  fully 
•atiafied.  This  is  necessary  for  the 
proper  impleinentation  of  the 
distribution  procedures  required  by 
section  457(d)  of  the  Act. 

We  are  proposing  in  §  S02.52(c)(l)  to 
give  State  TV-D  agencies  the  option  of 
continuing  to  ooUect  child  support  in  IV- 
£  foster  care  maintenance  cases  for  up 
to  five  months  after  the  child  has  been 
lemiinated  from  the  foster  care  program 
and  returned  to  the  family.  Prior  to  the 
enactment  of  title  IV-E  of  the  Act.  a 
large  porti(Mi  of  these  cases  would  have 
been  AFDC  foster  care  cases  which 
would  have  been  eligible  for  continued 
IV-D  services.  We.  therefore,  believe 
that  it  would  be  consistent  to  continue 
IV-D  servioes  for  up  to  five  months  after 
foster  care  termination  unless  the 
custodial  parent  refuses  the  services. 
Consequently,  we  are  using  the 
authority  panted  to  the  Secretary  by 
section  1102  <^  the  Act  to  give  States 
this  option.  Under  S  302.52(c)(2),  after 
the  five-month  period  the  IV-D  agency 
oouid.  upon  request  of  the  individual, 
continue  to  collect  support  and  pay  any 
amount  collected  to  the  family  in 
accordance  with  the  requirements  for 
nonAFDC  cases  under  $  302.33.  Section 
302.52(c)(3)  clarifies  that  amounts 
collected  during  the  period  specified  in 
paragraph  (c)  must  be  reported  an  non- 
AFDC collections. 

Lastly,  in  S  302.52(d],  we  are 
proposing  that  after  the  termination  of 
the  assi^unent  made  under  section 
471(a)(17)  of  the  Act  States  are  required 
to  attempt  to  collect  amounts  of  accrued 
unpaid  support  which  have  been 
assigned.  Amounts  collected  must  be 
distributed  as  past-due  support  in 
accordance  with  paragraph  (b)(3)  and  a 
State  must  give  priority  to  collection  of 
current  support  in  this  type  of  cases. 
This  requirements  is  consistent  with  the 
distribution  process  in  section  457  of  the 
Act. 

We  also  propose  to  amend 
S  302.31(a)(l]  to  require  States  to 
establish  paternity  of  a  child  bom  out  of 
wedlock  with  respect  to  whom  there  is 
an  assignment  under  section  471(a)(17) 
of  the  Act  Although  establishment  of 
paternity  in  foster  care  maintenance 
cases  is  not  specifically  mandated  in  the 
amendments  to  the  statute,  we  believe 
Congress  intended  that  all  IV-D  services 
be  available  in  foster  care  maintenances 
cases,  as  was  the  case  prior  to 
enactment  of  title  IV-E  of  the  Act.  We 
are  also  making  a  similar  technical 
change  to  S  305.5.  Since  establishment  of 
paternity  is  a  necessary  prerequisite  to 
securing  support,  we  are  using  the 
Secretary's  authority  under  section  1102 
of  the  Act  to  include  these  provisions. 


In  order  to  implement  the  State  plan 
requirement  in  the  revised  section 
454(4)(B)  of  the  Act,  we  are  proposing  to 
amend  i  302.31(a)(2)  to  require  a  State 
plan  for  child  support  to  provide  that  a 
State  IV-D  agency  must  undertake  to 
secure  support  in  cases  where  there  is 
an  assignment  under  section  471(a)(17) 
of  the  Act. 

We  propose  to  delete  §  302.31(b)(1), 
which  now  provides  that  the  IV-D 
agency  will  not  undertake  to  establish 
paternity  or  secure  support  in  any  case 
for  which  it  has  received  notice  from  the 
IV-A  agency  that  there  hap  been  a 
finding  of  good  cause  for  failure  to 
cooperate  pursuant  to  section 
402(a)(26)(B)  of  the  Act,  except  as 
provided  under  paragraph  (c).  We 
believe  paragraphs  {b)(l)  and  (c), 
discussed  below,  are  redundant. 

Section  454(4)(B]  was  also  amended  to 
exempt  States  from  securing  support  in 
foster  care  maintenance  cases  if  the  FV- 
A  or  rV-E  agency  determines  that  it  is 
against  the  best  interests  of  the  child  to 
do  so.  Consistent  writh  this  statutory 
requirement,  we  propose  to  amend 
§  302.31(b)f2)  to  require  that,  upon 
receiving  notice  from  the  IV-A  or  IV-E 
agency  that  there  has  been  a  claim  of 
good  cause,  the  IV-D  agency  will 
suspend  all  activities  to  establish 
paternity  or  secure  support  in  a  foster 
care  case  until  notified  of  a  final 
determination  by  the  IV-A  or  IV-E 
agency.  Paragraph  (b)(2)  has  been 
redesignated  as  paragraph  (b).  Further, 
under  paragraph  (c),  we  propose  that  a 
IV-D  agency  will  not  undertake  to 
establish  paternity  or  secure  support  in 
a  foster  care  case  for  which  it  has 
received  notice  from  the  IV-A  or  IV-E 
agency  that  there  has  been  a  finding  of 
good  cause,  unless  there  has  been  a 
determination  by  a  State  or  local  IV-A 
or  IV-E  agency  that  support 
enforcement  could  proceed  without  the 
participation  of  the  relative. 

To  implement  the  revised  section 
456(a)  of  the  Act,  45  CFR  302.50(a)  is 
amended  to  provide  that  support  rights 
assigned  to  the  State  under  section 
471(a)(17)  of  the  Act  constitute  an 
obligation  owed  to  the  State  by  the 
individual  responsible  for  providing  the 
support.  Changes  to  the  regulations 
necessary  to  authorize  offset  of  Federal 
income  tax  refunds  to  satisfy  past-due 
support  in  foster  care  maintenance 
cases  are  discussed  under  the  section  of 
the  preamble  antitled  "Collection  of 
Past-Due  Support  from  Federal  Income 
Tax  Refunds." 

To  ensure  that  required  standards  for 
program  operations  under  45  CFR  Part 
303  are  established  for  foster  care 
maintenance  cases,  we  propose  to 


expand  the  applicability  of  fi§  302.2 
through  303.5  by  deleting  references  to 
cases  refMTed  to  the  IV-D  agency 
"pursuant  to  (  235.70  of  this  title."  Since 
§  235.70  applies  only  to  AFDC  cases,  by 
deleting  reference  to  it  in  the 
introductory  language  of  these  sections, 
we  have  expanded  the  applicability  of 
these  sections  to  all  cases  referred  to  the 
IV-D  agency,  i.e..  AFDC.  non-AFDC. 
foster  care  maintenance  and  interstate 
cases. 

Since  the  collection  and  disfribution 
of  child  support  in  foster  care  cases  will 
be  undertaken  as  a  part  of  a  State's  IV- 
D  State  plan,  we  propose  to  amend 
§  304.20.  Availability  and  rate  of  Federal 
financial  participation,  by  revising 
paragraph  (a)(1)  to  provide  that  Federal 
financial  participation  is  available  for 
necessary  expenditures  under  a  State 
title  rV-D  plan  for  the  support 
enforcement  services  and  activities 
provided  in  foster  care  cases  where 
there  is  an  assignment  under  section 
471(a)(17)  of  the  Act.  We  propose  to 
revise!  304.20(b)(l)(viii)(D)  to  include 
the  procedures  used  to  transfer 
collections  from  the  IV-D  agency  to  the 
IV-E  agency. 

Finally,  we  propose  to  amend 
§§  305.25.  305.27  and  305.38  to  include 
foster  care  maintenance  cases  in  the 
program  audit. 

Computerized  Support  EofaccemeBt 
Systems 

We  propose  to  revise  45  CFR  Part  307, 
published  in  the  Federal  Register  on 
August  22, 1984  (49  FR  33255)  to 
implement  the  amendments  made  by 
section  6  of  Pub.  L  98-378.  Effective 
October  1, 1984.  section  454(16)  of  the 
Act  permits  States  to  use  computerized 
support  enforcement  systems  to 
facilitate  the  development  and 
improvement  of  the  procedures  to 
improve  program  effectiveness  required 
under  section  466(a)  of  the  Act. 
Currently,  {  307.10  requires  each  CSES 
funded  at  the  90  percent  rate  to:  (1)  Be 
planned,  designed,  developed,  installed 
or  enhanced  in  accordance  with  an  APD 
approved  under  fi  307.15;  and  (2)  control, 
account  for,  and  monitor  all  the  factors 
in  the  support  collection  and  paternity 
determination  process  under  the  plan. 
To  implement  revised  section  454(16)  of 
the  Act  the  proposed  new  S  307.10(b) 
permits  a  CSES  established  under 
S  307.10(a)  to  facilitate  the  development 
and  improvement  of  the  income 
withholding  and  other  procedures 
required  under  section  466(a)  of  the  Act 
through;  (1)  The  monitoring  of  support 
payments;  (2)  the  maintenance  of 
accurate  records  on  support  payments; 
and  (3)  the  prompt  notice  to  appropriate 
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officials  of  any  support  arrearages.  We 
encourge  States  to  develop  or  enhance 
statewide  CSESs  that  encompass  the 
procedures  referred  to  above  because 
the  automation  of  such  procedures  will 
contribute  to  efficient  and  effective 
program  operations.  (See  the  discussion 
below  regarding  the  availablity  of 
Federal  funding  at  the  90  percent  rate 
for  these  activities.) 

The  revised  section  455(a)(3)  of  the 
Act  (redesignated  as  section  455(a)(1)(B) 
of  the  Act)  allows  90  percent  Federal 
funding  to  expand  the  CSES  to  cover  the 
procedures  to  improve  program 
effectiveness  required  under  section 
466(a)  of  the  Act.  Currently,  {  307.30(a) 
provides  that  90  percent  Federal  funding 
is  available  for  the  planning,  design, 
development,  installation  or 
enhancement  of  a  CSES  that  meets  the 
requirements  specified  in  S  307.10.  This 
requirement  has  been  redesignated  as 
the  proposed  S  307.30  (a)(2)  and  S  307.10 
has  been  redesignated  at  S  307.10  (a).  To 
implement  revised  section  455(a)(1)(B)  of 
the  Act  we  have  added  to  S  307.30(a)(2) 
that  Federal  funding  at  the  90  percent 
rate  is  also  available  for  the  optional 
expansion  of  the  system  as  discussed 
above. 

Currently.  S  307.30(b)  provides  that  90 
percent  Federal  funding  is  only 
available  in  expenditures  for  Oie  rental 
or  purchase  of  hardware  or  proprietary 
software  used  for  the  planning,  dsign, 
development,  installation  or 
enhancement  of  a  CSES  described  in 
S  307.10.  Ninety  percent  Federal  funding 
is  not  available  in  expenditures  for 
hardware  incurred  during  the  operation 
of  a  CSES.  Revised  section  455(a)(1)(B) 
of  the  Act  allows  90  percent  Federal 
funding  in  expenditures  incurred  for  the 
full  cost  of  the  hardware  components  of 
a  system  that  meets  the  requirements 
prescribed  in  section  454(16)  of  the  Act. 
Therefore,  we  are  proposing  in 
S  307.30(b)  to  make  Federal  funding 
available  at  the  90  percent  rate  in 
expenditures  for  the  rental  or  purchase 
of  hardware  for  the  operation  of  a  CSES 
as  described  in  {  307.10  (a)  or  9  307.10 
(a)  and  (b).  We  believe  that  this  change 
will  encourage  States  to  develop 
statewide  CSESs.  Ninety  percent 
Federal  funding  is  available  in 
expenditures  for  hardware  as  described 
above  incurred  on  or  after  October  1, 
1984. 

The  revised  section  455(a)(1)(B)  of  the 
Act  and  the  proposed  S  307.30(b)  are 
silent  regarding  the  availability  of 
Federal  funding  at  the  90  percent  rate  in 
expenditures  for  the  rental  or  purchase 
of  proprietary  software.  Nonetheless,  we 
believe  that  enhanced  Federal  funding 
should  be  available  for  the  rental  or 


purchase  of  proprietary  software  used 
for  the  planning,  design,  development, 
installation,  enhancement  or  operation 
of  a  CSES  to  the  extent  the  software  is 
use  to  operate  hardware  related  to  the 
CSES.  Traditionally,  the  Department  has 
issued  instructions  that  prescribe  the 
availability  and  rate  of  Federal  funding 
for  systems-related  costs.  We  plan  to 
revise  our  instructions  to  the  States 
regarding  the  availability  of  Federal 
funding  for  CSESs  to  address  the 
availabihty  of  90  percent  Federal 
funding  for  the  rental  or  purchase  of 
proprietary  software. 

We  propose  to  make  the  followmg 
technical  changes  to  the  CSES 
regulations  to  conform  with  the  changes 
discussed  above.  We  propose  to  revise 
§  307.15,  Approval  of  advance  planning 
documents  for  computerized  support 
enforcement  systems  eligible  for  90 
percent  FFP,  by  amending  paragraphs 
(a),  (a)(2)  and  (a)(5)  to  indicate  that  an 
APD  must  address  the  requirements  in 
§  307.10(a)  and  the  optional  provision  in 
i  307.10(bj  when  the  State  elects  to  meet 
sud)  provisions.  These  changes  reflect 
the  proposed  §  307.10.  We  also  propose 
to  amend  $  307.15  by  redesignating  the 
citation  "§  307.10"  as  §  307.10(a)  in 
paragraph  (b)(7)of  the  section.  TTiis 
change  also  reflects  the  proposed 
amendments  to  {  307.10 

We  are  proposing  to  amend  S  307.25, 
Review  of  computerized  support 
enforcement  systems  eligible  for  90 
percent  FFP,  by  revising  paragraph  (b)  to 
indicate  that  the  review  of  a  CSES  will 
include  the  optional  provision 
prescribed  in  the  proposed  S  307.10(b) 
when  a  State  has  elected  to  meet  that 
provision.  Lastly,  we  are  proposing  to 
amend  9  307.35,  Federal  financial 
participation  at  the  70  percent  rate  for 
computerized  support  enforcement 
systems,  by  revising  the  title  and 
paragraph  (a)  to  indicate  that  Federal 
funding  is  available  at  the  applicable 
matching  rate  for  the  operation  of 
systems  that  encompass  the  optional 
provision  prescribed  in  9  307.10(b). 

Publicizing  Support  Enforcement 
Services 

Effective  October  1, 1985.  new  section 
464(23)  of  the  Act  requires  States  to 
regularly  and  frequently  publicize 
through  public  service  announcements 
the  availability  of  support  enforcemeni 
services.  To  implement  this  State  plan 
requirement,  proposed  9  302.30  requires 
States  to  publicize  support  enforcement 
services  available  under  the  IV-0  State 
plan  through  public  service 
announcements  on  a  regiilar  and 
frequent  basis.  In  accordance  with 
section  454(23),  announcements  must 
include  information  concemivig  any 


application  fees  and  ■  telephone  number 
or  address  for  obtaining  finlher 
information.  This  proposed  regulation 
would  not  require  IV-O  agencies  to 
conduct  extensive  or  costly  public 
relations  or  advertising  campaigns.  A 
number  of  States  have  already 
developed  imaginative  and  effective 
public  service  announcements  for 
television  and  radio  which  inform  the 
public  that  title  IV-D  services  are 
available  to  those  who  need  them.  The 
publicity  required  by  these  regulations 
would  increase  public  awareness  of 
available  support  enforcement  services 
in  all  States.  Federal  matching  funds 
would  be  available  for  these 
expenditures. 

Mandatory  CoUeclioo  of  Spousal 
Support 

Effective  October  1, 1985,  section 
454(4){B)  and  454(6)  of  the  Act  require 
States  to  collect  spousal  support  if  a 
support  order  has  been  established,  the 
child  and  spouse  are  living  in  the  same 
household,  and  the  support  obligation 
established  with  respect  to  the  child  is 
being  enforced  under  the  State's  IV-D 
plan.  This  amendment  clarifies  that 
spousal  support  mast  be  collected  only 
where  child  support  is  being  collected 
along  with  spousal  support.  Prior  to  this 
amendment,  collection  of  spousal 
support  was  optional  for  States. 

Sections  302.17  and  302.31  would  be 
revised  to  require  States  to  collect 
spousal  support  when  it  is  part  of  the 
support  order.  References  to  collecting 
spousal  support  at  State  option  would 
be  deleted  bvm  current  regulations.  In 
addition,  minor  editorial  changes  would 
be  made  to  these  sections.  No  changes 
are  necessary  to  9  302.33.  Individuals 
not  otherwise  eligible  for  paternity  and 
support  services,  which  specifies 
requirements  for  non-AFDC  cases, 
because  there  is  no  reference  to  optional 
collection  of  spousal  support  in  this 
section. 

Accessing  the  Federal  Parent  Locator 
Service  (PLS) 

Amended  section  453(f)  of  the  Act 
permits  States  to  access  the  Federal  PLS 
without  first  exhausting  States  parent 
locator  resources,  effective  August  16. 
1984.  These  proposed  regulations  would 
delete  9  302.35(d)  which  requires  the 
State  to  make  efforts  to  locate  an  absent 
parent  through  State  resources  before 
submitting  a  request  to  the  Federal  PLS. 
However,  the  State  PLS  is  an  importsiit 
tool  for  locating  absent  parents  and  the 
State  should  use  this  resource  and  any 
other  locate  procedures  whenever  it  is 
efficient  to  do  so.  In  some  situations, 
information  from  State  resources  may  be 
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more  timely  and  therefore  of  greater 
value  than  Federal  PLS  information. 
This  regulation  provides  States  with  the 
flexibility  to  use  both  the  State  and 
Federal  PL5  to  their  maximum 
effectiveness. 

Continuing  FV-D  Services  for  Families 
That  Lose  AFDC  Eligibility 

Effective  October  1. 1984,  section 
457(c)(1)  of  the  Act  requires  States  to 
continue  to  collect  support  payments  for 
a  period  not  to  exceed  three  months 
from  the  month  following  the  month  in 
which  the  family  ceased  to  receive 
assistance  under  the  title  IV-A  program 
(a  total  of  five  months  after  the  final 
AFDC  payment)  and  pay  all  amounts 
collected  representing  current  support  to 
the  family.  Prior  to  this  amendment,  the 
State  had  the  option  to  continue  to 
collect  support  payments  for  this  five- 
month  period.  Proposed  9  302.51(e)  is 
revised  to  require  (instead  of  permit)  the 
IV-D  agency  to  collect  ciurent  support 
payments  during  this  five-month  period. 
During  this  period,  a  State  may  not 
recover  costs  from  either  parent.  An 
AFDC  family  will  generally  benefit  from 
the  continuation  of  title  IV-D 
enforcement  services  after  they  cease  to 
receive  AFDC  pajrments.  For  example, 
continuing  enforcement  by  the  State  IV- 
D  agency  will  help  prevent  collections 
from  lapsing  and  the  family  from 
returning  to  the  AFDC  rolls. 

Revised  section  457(c)(2)  of  the  Act 
and  9  302.51(e)(2)  of  the  regulations 
address  State  action  after  the  five- 
month  collection  period  described 
above.  Under  current  regulations  at 
9  302.51(e)(2).  if  the  IV-D  agency  is 
authorized  by  the  individual  on  whose 
behalf  the  collection  will  be  made  to 
continue  to  collect  current  support 
payments  from  the  absent  parent  the 
rV^  agency  collects  such  support    ' 
amounts  and  pays  the  net  amount 
collected  to  the  family  after  deducting, 
at  State  option,  any  costs  incurred  in 
making  the  collection  from  the  amount 
of  any  recovery  made.  Section  454{6)(C) 
of  the  Act.  as  amended  by  Pub.  L  97- 
248.  permits  States  to  recover  costs  from 
either  the  absent  parent  or  the  custodial 
parent. 

In  accordance  with  revised  section 
457(c)(2)  of  the  Act.  proposed 
9  302.51(e)(2)  prohibits  States  from 
requiring  any  formal  application  or 
imposing  any  application  fee  in  cases 
where  the  State  IV-D  agency  is 
authorized  to  continue  to  collect  and 
distribute  support  payments  after  a 
family  ceases  to  receive  AFDC 
payments.  The  proposed  regulations 
would  continue  to  allow  States  to 
recover  costs  incurred  in  collection  of 
such  support  from  either  the  absent 


parent  or  the  custodial  parent  because 
revised  section  457(c)(2)  of  the  Act 
specifies  that  amounts  collected  be  paid 
to  the  family  on  the  same  basis  as  they 
are  paid  in  other  non-AFDC  IV-D  cases. 
Proposed  paragraph  (e)(3)  requires 
States  to  report  collections  under 
paragraph  (e)  as  non-AFDC  collections. 
We  also  made  a  technical  revision  to 
9  302.32(b)  to  specify  that  the  IV-D 
agency  will  notify  the  family  that  it  will 
continue  to  collect  and  distribute  current 
child  support  payments  pursuant 
9  302.51(e)(1).  Paragraph  (b)  currently 
indicates  that  the  family  will  be  notified 
if  the  State  will  continue  to  provide 
services. 

Notice  of  Collection  of  Assigned  Support 

Effective  October  1, 1985,  revised 
section  454(5)  of  the  Act  requires  States, 
at  least  annually,  to  provide  notice  of 
the  amount  of  assigned  support 
payments  collected  to  current  or  former 
AFDC  recipients.  To  implement  this 
State  plan  requirement,  proposed  new 
9  302.54.  Notice  of  collection  of  assigned 
support,  requires  States  to  provide  an 
annual  notice  of  the  amount  of  support 
collected  during  the  past  year  to 
individuals  who  has  assigned  rights  to 
support  undCT  9  232.11.  This  notice  must 
be  sent  to  current  AFDC  recipients  and 
former  AFDC  recipients  for  whom  an 
assignment  of  support  is  still  effective. 
We  recommend  that  the  notice  contain 
the  period  for  which  payments  were 
collected  and  a  telephone  number  or 
address  for  obtaining  further 
information.  Under  9  302.54(b),  we 
propose  that  the  notice  must  list 
separately  support  payments  collected 
for  each  absent  parent  when  more  than 
one  absent  parent  owes  support  to  the 
family  and  indicate  the  amount  of 
support  collected  which  was  paid  to  the 
family. 

State  Guidelines  for  Child  Support 
Awards 

We  propose  to  implement  the  new 
section  467  of  the  Act  by  adding  a  new 
$302.56,  Guidelines  for  setting  child 
support  awards.  As  required  in  section 
467,  proposed  9  302.56(a)  specifies  that, 
as  a  condition  for  approval  of  its  State 
plan,  a  State  must  estabhsh  guidelines 
by  law  or  by  judicial  or  administrative 
action  for  amounts  of  child  support 
obligations  set  within  the  State.  Section 
467  of  the  Act  also  requires  a  State  to 
make  these  guidelines  available  to  all 
judges  and  other  officials  who  have  the 
power  to  determine  child  support 
awards,  although  the  guidelines  need 
not  be  made  binding  on  them,  and  to 
furnish  the  Secretary  with  copies  of  its 
guidelines.  These  requirements  are 
implemented  by  proposed  9  302.56  (b) 


and  (c).  Although  section  467  is  not 
effective  until  October  1. 1987,  States 
are  encourage  to  begin  their 
consideration  of  appropriate  guideUnes 
as  soon  as  possible.  The  guidelines 
developed  by  the  State  in  accordance 
with  9  302.56  may  be  used  as  the 
formula  required  under  9  302.53.  Under 
9  302.53.  when  there  is  no  court  order 
covering  a  support  obligation,  there 
must  be  a  formula  to  be  used  by  the 
State  in  determining  the  amount  of  the 
support  obligation. 

Imposition  of  Late  Payment  Fee  on 
Absent  Parents  Who  Owe  Overdue 
Support 

Also  effective  August  16, 1984.  new 
section  454(21)  of  the  Act  allows  a  State 
IV-D  plan  to  provide  for  the  imposition 
of  late  payment  fees  on  individuals  who 
owe  overdue  support.  We  propose  to 
implement  the  new  section  454(21)  by 
adding  a  new  9  302.75.  Procedures  for 
the  imposition  of  late  payment  fees  on 
absent  parents  who  owe  overdue 
support.  In  proposed  9  302.75(a),  the 
State  plan  may  provide  for  imposition  of 
a  fee  on  absent  parents  who  owe 
overdae  support  in  cases  in  which  the 
rV-D  agency  is  attempting  to  collect 
support.  In  paragraph  (b)(1)  if  a  State 
opts  to  impose  a  fee,  in  accordance  with 
section  454(21)(A),  the  fee  shall  be 
uniformly  applied  in  an  amount  equal  to 
at  least  3  percent  but  not  more  than  6 
percent  of  the  amount  of  overdue 
support.  In  paragraph  (b)(2).  we  propose 
that  the  fee  shall  accrue  as  arrearages 
accumulate  and  shall  not  be  reduced 
upon  partial  payment  of  overdue 
support.  Further,  the  fee  may  only  be 
collected  after  the  full  amount  of 
overdue  support  is  paid  (as  required  by 
section  454{21)(B))  and  after  any 
requirements  under  State  law  for  notice 
to  the  absent  parent  have  been  met.  In 
accordance  with  section  454(21)(B)  of 
the  Act,  under  proposed  paragraph 
(b)(3),  collection  of  the  fee  may  not 
directly  or  indirectly  reduce  the  amount 
of  overdue  support  paid  to  the 
individual  to  whom  it  is  owed.  Under 
proposed  paragraph  (b)(4),  if  the  State 
imposes  a  late  payment  fee,  it  must  be 
imposed  in  foster  care,  AFDC  and  non- 
AFDC  cases.  In  accordance  with  section 

454  of  the  Act,  under  proposed 
paragraph  (b)(5),  a  State  may  allow  fees 
collected  to  be  retained  by  the 
jurisdiction  making  the  collection. 
Finally,  in  paragraph  (b)(6).  States  must 
reduce  their  IV-D  expenditures  by  any 
late  payments  fees  collected.  Excluding 
fees  collected  is  required  under  section 

455  of  the  Act.  Only  support  which 
becomes  overdue  for  any  month 
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beginning  after  August  16. 1984  is 
subject  to  the  late  payment  fee. 

Payment  of  Support  Through  the  IV-D 
Agency  or  Other  Entity 

We  propose  to  implement  the  new 
section  466(c)  by  a  new  45  CFR  302.57. 
Procedures  for  \he  payment  of  support 
through  the  IV-D  agency  or  other  entity. 
In  proposed  paragraph  (a)  of  the  new 
section,  in  accordance  with  the  statute, 
States  may  have  in  effect  and  use 
procedures  for  the  payment  of  support 
through  the  State  IV-D  agency  or  the 
entity  designated  by  the  State  to 
administer  the  State's  withholding 
system  upon  the  request  of  either  the 
custodial  parent  or  the  absent  parent 
regardless  of  whether  or  not  arrearages 
exist  or  withholding  procedures  have 
been  instituted.  In  paragraph  (b),  we 
propose  that  if  a  State  implements  these 
procedures,  the  State  must  monitor  all 
amounts  paid  and  dates  of  payments 
and  record  them  on  individual  IV-D 
payment  records,  ensure  prompt 
payment  to  the  custodial  parent  when 
appropriate,  and  charge  the  parent 
requesting  this  service  an  annual  fee  not 
to  exceed  the  lesser  of  $25  or  the  actual 
costs  incurred  by  the  State,  in 
accordance  with  the  statute. 

State  Commissions  on  Child  Support 

Section  15  of  the  new  law  requires  the 
Governor  of  each  State  to  appoint  a 
State  Commission  on  Child  Support.  The 
Commission  must  include  representation 
from  all  aspects  of  the  child  support 
system  and  examine  the  functioning  of 
the  State  child  support  system  with 
regard  to  securing  support  and  parental 
involvement  for  both  AFDC  and  non- 
AFDC  children.  The  commissions  must 
submit  to  the  Governor  and  make 
available  to  tl.'e  public,  reports  on  their 
findings  and  recommendations  no  later 
than  October  1. 1985.  Costs  of  operating 
the  commissions  are  not  eligible  for 
Federal  matching. 

The  Secretary  may  waive  the 
requirement  for  a  commission  at  the 
request  of  a  State  if  it  is  determined  that 
the  State  has  in  place  objective 
standards  for  child  support  obligations, 
has  had  a  commission  or  council  within 
the  last  five  years,  or  is  making 
satisfactory  progress  toward  fully 
effective  child  support  enforcement 
This  requirement  is  implemented  in 
§  304.95. 

Paperwork  Reduction  Act 

The  following  sections  of  these 
proposed  regulations  contain 
information  collection  requirements 
which  are  subject  to  0MB  review  under 
the  Paperwork  Reduction  Act  of  1980 
Pub.  L.  96-511): 


8  302.17 
S  302.30 
§  302.31 

S  302.32(b) 

§  302.50(a) 

§  302.51(a)  and  (e) 

S  302.52 

§302.54 

§  302.54(a) 

§  302.55 

§  302.56 

§  302.57 

§  302.70 

§  302.70(d) 

§  302.75 

§303.52  (c)(2),  (d)(2).  and  (e)(2) 

§303.72  (b).  (c)(2)  and  (4),  (d)(1)  and  (2), 

{e)(l)  and  (2).  (g)(3),  (h)(2)  and  (i)(l) 

and  (2)(v) 
§303.100  (b)(1).  (c)(3),  (d)(1)  and  (2)  and 

(g)(3) 
§303.101  (b)(3).  (c)(4)  and  (d)(l)(i) 
§303.102  (b)(2).  (c).  (d)  and  (h) 
§303.104  (b) 
§303.105  (b)  and  (d) 
304.95  (d)  and  (0 
307.10  (b)(3) 
307.15  (a)(2)  and  (5) 

As  required  by  section  3504(h)  of  Pub. 
L  96-511.  we  have  submitted  a  coyp  of 
these  proposed  regulations  to  0MB  for 
its  review  of  the  information  collection 
requirements  listed  above.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble,  and  to  the  Office  of 
information  and  Regulatory  Affairs. 
OMB,  New  Executive  Office  Building 
(Room  3208].  Washington,  D.C.  20503 
ATTN:  Desk  Officer  for  HHS. 

Economic  Impact 

The  Child  Support  Enforcement 
program  was  established  under  title  IV- 
D  of  the  Act  by  the  Social  Services 
Amendments  of  1974.  for  the  purposes  of 
enforcing  the  support  obligations  owed 
by  absent  parents  to  their  children, 
locating  absent  parents,  establishing 
paternity  and  obtaining  child  support. 
The  rV-D  program  collected  $2.03  billion 
in  FY  1983-$880  million  on  behalf  of 
children  receiving  AFDC  and  $1.15 
billion  on  behalf  of  children  not 
receiving  AFDC.  State  and  local 
expenditures  amounted  to  $716  million. 
Collections  for  AFDC  families  are  used 
to  offset  the  costs  of  assistance 
payments  made  to  such  families.  In  FY 
1983.  the  program  recovered  nearly  5.3 
percent  of  the  $12  billion  paid  to  AFDC 
families,  and  thousands  of  families  were 
able  to  leave  the  welfare  rolls. 

The  intent  of  the  new  law.  which  this 
rule  implements,  is  to  increase  the 


effectiveness  of  the  Child  Support 
Enforcement  program  by  requiring  all 
States  to  adopt  certain  procedures  that 
have  been  found  to  be  successful  in 
several  of  the  States,  by  emphasizing  the 
need  to  serve  all  families  and  by 
changing  the  incentive  system  forState 
participation.  As  diacnssed  below,  the 
statute  has  broad  impacts,  affecting 
Federal.  State,  and  local  participants  in 
the  program,  employers  of  absent 
parents,  and  the  families  themselves. 
One  immediate  result  will  be  lower 
welfare  costs  to  the  taxpayer.  Although 
hard  data  are  not  available,  it  is 
expected  that  the  mandatory  procedures 
will  result  in  increased  collections  and 
decreased  administrative  costs.  But 
even  more  important  will  be  the  impact 
on  families.  As  a  more  effective  support 
collection  system  is  established,  parents 
may  be  deterred  from  deserting  their 
families  and  more  children  will  be 
spared  the  fmanical  effects  of  family 
breakup.  Neither  the  extent  nor  the 
value  of  these  effects  can  be  measured. 

For  the  most  part,the  proposed  rule 
merely  restates  provisions  of  the  new 
statute  and  does  not  result  in  any  cost  or 
other  impacts  on  its  own.  The  principal 
impacts  of  the  statute  are  on  Federal 
and  State  budgets  and  State  operations. 
Federal  and  State  expenditures  are 
projected  to  increase  by  about  $100 
million  over  the  five-year  period  FY  1985 
to  1989,  an  average  annual  impact  of  $20 
million.  Savings  will  result  from  the 
increase  in  child  support  collections  due 
to  the  implementation  of  the  required 
State  enforcement  procedures  and 
assumed  decline  in  attendant  court  and 
other  administrative  costs.  The 
additional  child  support  collections  on 
behalf  of  AFDC  families  are  estimated 
to  be  about  $42  million  in  FY  1986  and 
increasing  to  nearly  $70  million  in  FY 
1989.  In  addition,  non-AFDC  collections 
are  expected  to  increase  approximately 
$350  million  per  year  as  a  result  of  the 
new  statute. 

A  number  of  provisions  of  the  new 
law  are  likely  to  result  in  a  significant 
increase  in  the  number  of  non-AFDC 
families  in  the  program.  The  number  of 
non-AFDC  families  participating  in  the 
program  is  expected  to  double  by  FY 
1989  from  the  FY  1983  level  of  500,000. 
The  costs  of  providing  services  for  the 
additional  families  is  projected  to  be 
$15-20  million  in  FY  1985,  rising  to 
nearly  $150  million  by  FY  1989.  Although 
the  statute  requires  the  States  to  impose 
an  application  fee  for  non-AFDC 
families  to  recover  some  of  these  costs, 
the  Department  believes  that  in  most 
cases  actual  costs  will  exceed  the  $25. 
However,  the  Department  also  believes 
that  costs  will  also  be  partially  offset  as 
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a  result  of  reduced  public  assistance 
expenditures  for  these  families, 
including  reductions  in  Medicaid.  (As 
discussed  earlier,  the  application  fee 
provision  will  be  implemented 
separately  and  is  not  contained  in  this 
document.) 

Executive  Order  12291 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a 
"major"  rule.  A  major  rule  is  one  that  is 
likely  to  result  in: 

— An  annual  effect  on  the  economy  of 

$100  million  or  more; 
— A  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or 
— Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or 
import  markets. 
Virtually  all  of  the  economic  impact 
discussed  above  is  a  direct  result  of 
legislative  provisions  rather  than  of 
regulatory  provisons.  However,  in 
additon  to  those  provisions  that  are  a 
direct  result  of  the  statute,  the  proposed 
rule  contains  several  provisons  that  are 
included  at  the  discretion  of  the 
Secretary. 

The  proposed  §  302.52  gives  the  States 
the  option  of  continuing  to  collect  child 
support  in  IV-E  foster  care  cases  after 
the  child  has  been  terminated  from  the 
foster  care  program  and  returned  to  the 
family.  This  proposal,  which  is  similar  to 
the  mandatory  collection  provisions  for 
AFDC  families  in  {  302.51(e),  is  expected 
to  have  an  insignificant  effect  on  State 
and  Federal  expenditures.  Since  the  cost 
of  providing  collection  services  is 
minimal,  additional  child  support 
collections  are  expected  to  exceed 
related  expenditures. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b).  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  that 
these  regulations  will  not  result  in  a 
significant  impact  on  substantial  number 
of  small  entities.  The  primary  impact  is 
on  State  governments  and  individuals 
and  results  from  restating  the  provisions 
of  the  statute.  Those  provisions  that 
have  any  impact  on  small  entities  are 
discussed  below. 

As  stated  above,  the  proposed 
S  302.52(c)  gives  the  State  the  option  of 
continuing  to  collect  child  support  in  IV- 
E  foster  care  cases  after  the  child  has 
been  terminated  from  the  foster  care 


program  and  returned  to  the  family.  We 
believe  that  the  impact  on  the  legal 
community  of  the  provision  will  be 
minimal  because  children  receiving  IV- 
E  services  are  from  low  income  families. 
Normally,  such  families  cannot  afford 
private  attorney  fees. 

The  proposed  §  303.52  prescribes  a 
new  incentive  system  that  will  award 
the  States  and  political  subdivisions 
based  on  AFDC.  foster  care  and  non- 
AFDC  collections.  The  Department 
estimates  that  the  States  and  political 
subdivisions  will  receive  an  additional 
$23  million  in  incentive  payments  for  FY 
1986  increasing  to  $44  million  for  FY 
1989.  A  significant  portion  of  the 
additional  incentives  will  be  retained  by 
the  States.  We  cannot  determine  the 
amount  of  additional  incentives  that  will 
be  paid  to  political  subdivisions  or  the 
economic  effect  of  such  payment  on 
political  subdivisions.  However,  even  if 
there  were  a  significant  effect  on  a 
substantial  number  of  political 
subdivisions,  that  effect  is  the  result  of 
the  new  law,  and  not  these  regulatory 
provisions. 

The  proposed  §  303.100  requires  the 
employer  to  withhold  from  the 
individual's  wages  the  amount  specified 
in  a  notice  from  the  State.  The  proposed 
regulations  further  permit,  at  State 
option,  the  employer  to  charge  a 
reasonable  fee.  as  determined  by  the 
State,  for  administrative  costs  incurred 
for  each  withholding.  These  regulatory 
provisions  which  implement  statutory 
requirements  are  expected  to  have  a 
minimal  economic  impact  on  employers 
because  the  costs  of  withholding 
amounts  from  the  wages  of  employees 
will  in  most  instances  be  offset  by  fees 
charged  by  employers  to  employees 
subject  to  wage  withholding  and 
because  employers  are  used  to 
withholding  employee  wages  for  other 
purposes. 

Private  attorneys  whose  practices  are 
based  on  a  large  number  of  child 
support  cases  could  possibly  be  affected 
by  the  required  State  procedures 
prescribed  in  the  proposed  §§  303.100 
through  303.105.  These  procedures, 
which  implement  statutory  provisions  in 
section  466  of  the  Act,  may  make  IV-D 
services  at  both  the  State  and  local 
levels  more  attractive  to  custodial 
parents.  However,  we  believe  that  the 
impact  on  private  attorneys  will  be 
minimal  because  many  custodial 
parents  who  avail  themselves  of  IV-D 
services  have  small  incomes  and  are 
unable  to  afford  the  fees  of  private 
attorneys.  In  any  event,  these  impacts 
result  from  the  statutory  provisions 
rather  than  these  proposed  rules. 


List  of  Subjects 

45  CFR  Parts  301.  302.  303.  and  304 

Child  welfare.  Grant  programs — social 
programs. 

45  CFR  Part  305 

Child  welfare.  Grant  programs — social 
programs.  Accounting. 

45  CFR  Part  307 

Child  welfare.  Grant  programs — social 
programs.  Computer  technology. 

PART  301— (AMENDED) 

1.  45  CFR  301.1  is  amended  by 
inserting  the  following  definition  of  the 
term  "Applicable  matching  rate"  after 
the  definition  of  the  term  "Act"  and  the 
definition  of  the  terms  "Overdue 
support"  and  "Past-due  support"  after 
the  definition  of  the  term  "Office"; 

§  301 . 1    General  definitions. 

•  •        •        •        » 

"Applicable  matching  rate"  means  the 
rate  of  Federal  funding  of  State  IV-D 
programs'  administrative  costs  for  the 
appropriate  fiscal  year  as  follows: 

FY  1983  through  FY  1987.  70  percent 
FY  1988  and  FY  1989.  68  percent 

FY  1990  and  thereafter,  66  percent 

•  *         •         •         • 

"Overdue  support"  means  a 
delinquency  pursuant  to  an  obligation 
determined  under  a  court  order,  or  an 
order  of  an  administrative  process 
established  under  State  law,  for  support 
and  maintenance  of  a  minor  child, 
which  is  owed  to  or  on  behalf  of  the 
child,  or  for  the  absent  parent's  spouse 
(or  former  spouse)  with  whom  the  child 
is  living,  only  if  a  support  obligation  has 
been  established  with  respect  to  the 
spouse  and  the  support  obligation 
established  with  respect  to  the  child  is 
being  enforced  under  State's  IV-D  plan. 
At  the  option  of  the  State,  overdue 
support  may  include  amounts  which 
otherwise  meet  the  definition  in  the 
previous  sentence  but  which  are  owed 
to  or  on  behalf  of  a  child  who  is  not  a 
minor  child.  The  option  to  include 
support  owed  to  children  who  are  not 
minors  applies  independently  to  the  four 
procedures  required  under  \  302.70(a) 
(3).  (4),  (6),  and  (7)  of  this  chapter  to 
which  this  definition  applies. 

"Past-due  support"  means  the  amount 
of  support  determined  under  a  court 
order  or  an  order  of  an  administrative 
process  established  under  State  law  for 
support  and  maintenance  of  a  child  or  of 
a  child  and  the  parent  with  whom  the 
child  is  living,  which  has  not  been  paid. 
For  purposes  of  referral  for  Federal 
income  tax  refund  offset  of  support  due 
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and  individual  who  has  applied  for 
services  under  §  302.22  of  this  chapter, 
"past-due  support"  is  limited  to  support 
owed  to  or  on  behalf  of  a  minor  child. 


PARTS  302  THROUGH  305— 
[AMENDED] 

2.  45  CFR  Parts  302  through  305  are 
amended  as  follows: 

A.  By  revising  §  302.17  to  read  as 
follows: 

§  302.17    Inclusion  of  State  statutes. 

The  State  plan  shall  provids  a  copy  of 
Slate  statutes,  or  regulations 
promulgated  pursuant  to  such  statutes 
and  having  the  force  of  law  (including 
citations  of  such  statutes  and 
regulations),  that  provide  procedures  to 
determine  the  paiemity  nf  a  child  born 
out  of  wedlock,  to  establish  the  child 
support  obligation  of  a  responsible 
parent,  and  to  enforce  a  support 
obligation,  including  spousal  support  if 
appropriate. 

B.  By  adding  a  new  §  302.30  to  read  as 
follows: 

§  302.30    Publicizing  tlie  availability  of 
support  enforcement  services. 

The  State  plan  shall  provide  that  the 
State  will  publicize  regularly  and 
frequently  the  availability  of  support 
enforcement  services  under  the  plan 
through  public  service  announcements. 
Publicity  must  include  information  on 
any  application  fees  which  may  be 
imposed  for  such  services  and  a 
telephone  number  or  postal  address 
where  further  information  may  be 
obtained. 

C.l.  By  revising  §  302.31  to  read  as 
follows: 

§  302.31     Establishing  paternity  and 
securing  support 

The  State  plan  shall  provide  that: 
(a)  The  IV-D  agency  will  undertake; 

(1)  In  the  case  of  a  child  bom  out  of 
wedlock  with  respect  to  whom  an 
assignment  under  §  232.11  of  this  title  or 
section  -171(a)(17)  of  the  Act  is  effective, 
to  establish  the  paternity  of  such  child; 
and 

(2)  In  the  case  of  any  individual  with 
respect  to  whom  an  assignment  under 

§  232.11  of  this  title  or  section  471(a)(17) 
of  the  Act  is  effective,  to  secure  support 
for  a  child  or  children  from  any  person 
who  is  legally  liable  for  such  support, 
using  State  laws  and  reciprocal 
arrangements  adopted  with  other  States 
when  appropriate.  This  includes 
securing  support  for  a  spouse  or  former 
spouse  who  is  living  with  the  child  or 
children,  but  only  if  a  support  obligation 
has  been  established  for  that  spouse  and 


the  child  suppopt  obligation  is  being 
enforced  under  the  title  IV-D  State  plan. 

(b)  Upon  receiving  notice  from  the  IV- 
A  or  IV-E  agency  that  there  has  been  a 
claim  of  good  cause  under  §  232.40  of 
this  title,  the  IV-D  agency  will  suspend 
all  activities  to  establish  paternity  or 
secure  support  unljl  notified  of  a  final 
determination  by  the  IV-A  or  IV-E 
agency. 

(c)  The  IV-D  agency  will  not 
undertake  to  establish  paternity  or 
secure  support  in  any  case  for  which  it 
has  received  notice  from  the  IV-.A  or 
IV-E  agency  that  there  has  been  a 
finding  of  good  cause  pursuant  to 
§§232.40  through  232.49  of  this  title 
unless  there  has  been  a  determination 
by  the  State  or  local  IV-A  or  IV-E 
agency  tha*  support  enforcement  may 
proceed  without  the  participation  of  the 
caretaker  or  other  relative.  If  there  has 
been  such  a  determination,  the  IV-D 
agency  w-iil  undertake  to  establish 
paternity  or  secure  support  but  may  not 
involve  the  caretaker  or  other  relative  in 
such  undertaking. 

§302.32    [Amended] 

C.2.  By  substituting  the  word  "that" 
for  the  word  "if  in  the  last  sentence  of 
§  302.32(b). 

§302.35    (Amended] 

D.  By  removing  §  302.35(d). 

E.  By  revising  §  3U2. 51(a)  and  (e)  to 
read  as  follows: 

§302.51     Distribution  of  support 
collections. 

The  State  plan  shall  provide  as 
follows: 

(a)  For  the  purposes  of  distribution 
under  this  section,  amounts  collected 
shall  be  treated  first  as  payment  on  the 
required  support  obligation  for  the 
month  in  which  the  support  was 
collected  and  if  any  amounts  are 
collected  which  are  in  e.xcess  of  such 
amount,  these  excess  amou.nts  shdl!  be 
treated  as  amounts  which  represent 
paym.ent  on  the  required  support 
obligation  for  previous  months.  (The  IV- 
D  agency  may  round  off  the  converted 
amount  to  whole  dollar  amounts  for  the 
purposes  of  distribution  urdei  ..'lis 
section  §  302.52  and  §  303.52  )  The  date 
of  collection  shall  lie  the  date  on  which 
the  payment  is  received  by  the  IV-D 
agency  or  the  legal  entit>  of  the  State  or 
political  subdivision  actually  making  the 
collection  on  behalf  of  the  IV-D  agency, 
except  that; 

(1)  For  purposes  of  interstate 
collections,  the  date  of  collection  shall 
be  the  date  on  which  the  payment  is 
recieved  by  the  IV-D  agency  of  the  State 
in  which  the  collection  is  made,  except 
as  provided  in  paragraph  (a)(2). 


(2)  For  purposes  of  wage  withholding. 
the  date  of  collection  shall  be  the  date 
the  employer  withholds  the  wages  to 
meet  the  support  obligation. 
•         *         «         *         * 

(e)  Whenever  a  family  for  whom 
support  payments  have  been  collected 
and  distributed  under  the  title  IV-D 
State  plan  ceases  to  receive  assistance 
under  the  title  IV-A  State  plan,  the  IV-D 
agency  must: 

(1)  Continue  to  collect  current  support 
payments  from  the  absent  parent  for  a 
period  not  to  exceed  three  months  from 
the  month  following  the  month  in  which 
the  f  j.-^iily  ceased  to  receive  assistance 
under  the  title  IV-A  State  plan,  and  pay 
all  amounts  so  collected  to  the  family; 

(2)  At  the  end  of  the  five-month 
period,  if  the  IV-D  agency  is  authorzed 
to  do  so  by  the  ir.d;vidiial  on  whose 
behalf  the  colk  ction  will  be  made, 
continue  to  collect  current  support 
payments  from  the  absent  parent  and 
pay  any  amounts  collected  to  the  family 
in  accordance  with  the  requirements  of 
§  302.33  of  this  pai  I,  except  that  the  IV- 
D  agency  may  nut  require  any  formal 
application  or  impose  any  application 
fee;  and 

(3)  Report  collections  under  this 
paragiaph  as  non-AFDC  collections. 


§§  302.50,  304.20.  305.25  and  305.27 
[Anwndad] 

F.  By  inserting  the  phrase  "or  section 
4~l(a)(17)  of  the  Act"  immediately  after 
the  phrase  "§  232.11  of  this  title  '  m  the 
following  sections:  Sections  3i02.50(a). 
304.20(a)(1),  305.25(a)(1)  and  305.27(a). 

G.  By  adding  a  new  {  302.52  to  read  as 
follows: 

§  302.52    Distribution  of  support  collected 
In  Title  IV-E  fo*t*r  care  maintenance  caasa. 

The  State  plan  shall  provide  as 
follows: 

(a)  For  purposes  of  distribution  under 
this  section,  amounts  collected  in  foster 
care  maintenance  cases  shall  be  treated 
in  accordance  with  the  provisions  of 

§  302.51(a)  of  this  part. 

(b)  The  amounts  collected  as  support 
by  the  IV-D  agency  under  the  State  plan 
on  behalf  of  children  for  whom  the  State 
is  m.aking  foster  care  maintenance 
payments  under  the  title  IV-E  State  plan 
and  for  whom  an  assignment  under 
section  471(a)(17)  of  the  Act  is  effective 
s'lali  be  distributed  as  follows: 

(1)  Any  amount  that  is  collected  m  a 
month  which  represents  payment  on  the 
required  support  obligation  for  that 
month  shall  be  retained  by  the  State  to 
reimburse  itself  for  foster  care 
maintenance  payments.  Of  that  amount 
retained  by  the  State  as  reimbursement 
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for  that  month's  foeter  care  maintenance 
pajnneat.  the  Slate  IV-0  agency  ahall 
detennine  the  Federal  govenunent's 
share  so  that  the  State  may  reimburse 
the  Federal  government  to  the  extent  of 
its  participation  in  financing  of  the 
foster  care  maintenance  payment 

(2)  If  the  amount  collected  is  in  excess 
of  the  monthly  amount  of  the  foster  care 
maintenance  payment  but  not  more  than 
the  monthly  support  obligation,  the  State 
must  pay  the  excess  to  the  State  agency 
responsible  for  supervising  the  child's 
placement  and  care  under  section 
472(a)(2)  of  the  Act  The  State  agency 
must  use  the  money  in  the  manner  it 
determines  will  serve  the  best  interests 
of  the  child  including: 

(i)  Setting  aside  amounts  for  the 
child's  future  needs;  or 

(ii)  Making  all  or  part  of  the  amount 
available  to  the  person  responsible  for 
meeting  the  child's  daily  needs  to  be 
used  for  the  child's  benefit. 

(3)  If  the  amomit  collected  exceeds  the 
amount  required  to  be  distributed  under 
paragraphs  (b)(1)  and  (2)  of  this  section, 
but  not  the  total  unreimbursed  foster 
care  maintenance  payments  provided 
under  title  IV-E  or  unreimbursed 
assistance  payments  provided  under 
title  rV-A.  the  State  shall  retain  the 
excess  to  reimburse  itself  for  these 
payments.  Of  the  amounts  retained  by 
the  State,  the  State  IV-D  agency  shall 
determine  the  Federal  government's 
share  of  the  amount  so  that  the  State 
may  reimburse  the  Federal  government 
to  the  extent  of  its  participation  in 
financing  the  assistance  payments  and 
foster  care  maintenance  payments. 

(4)  Any  balance  shall  be  paid  to  the 
State  agency  responsible  for  supervising 
the  child's  placement  and  care  and  shall 
be  used  to  serve  the  best  interests  of  the 
child  as  specified  in  paragraph  (b)(2)  of 
this  section. 

(5)  If  an  amount  collected  as  support 
represents  payment  on  the  required 
support  obligation  for  future  months,  the 
amount  shall  be  applied  to  those  future 
months.  However,  no  amounts  shall  be 
apphed  to  future  months  unless  amounts 
have  been  collected  which  fully  satisfy 
the  support  obligation  assigned  under 

5  232.11  of  this  title  and  sections 
471(a)(17)  of  the  Act  for  the  current 
month  and  all  past  months. 

(c)  When  the  State  ceases  to  make 
foster  care  maintenance  payments  under 
title  rV-E  for  a  child  for  whom  the  State 
has  collected  and  distributed  support 
payments  under  the  title  FV-D  State  plan 
and  the  child  returns  to  his  or  her 
family,  the  IV-D  agency: 

(1)  May  continue  to  collect  current 
support  payments  from  the  absent 
parent  for  a  period  of  time  not  to  exceed 
three  months  from  the  month  following 


the  month  in  which  the  State  ceases  to 
make  foster  care  maintenance  payments 
for  the  child  under  the  title  IV-E  State 
plan  and  pay  all  amounts  so  collected  to 
the  family; 

(2)  May  continue  to  collect  current 
support  payments  finm  the  absent 
parent  after  the  end  of  the  five-month 
period,  if  the  IV-D  agency  is  authorized 
to  do  so  by  the  individual  on  whose 
behalf  the  collection  will  be  made,  and 
must  pay  any  amount  collected  to  the 
family  in  accordance  with  the 
requirements  of  S  302.33  of  this  part;  and 

(3)  Must  report  collections  under  this 
paragraph  as  non-AFDC  collections. 

(d)  When  a  State  ceases  making  foster 
care  maintenance  payments  under  the 
State's  title  IV-E  State  plan,  the 
assignment  of  support  rights  under 
section  471(s)(17)  of  the  Act  terminates 
except  for  the  amount  of  any  unpaid 
support  that  has  accrued  under  the 
assignment.  The  IV-D  agency  shall 
attempt  to  collect  such  unpaid  support. 
Under  this  requirement: 

(1)  Any  collection  made  by  the  State 
under  this  paragraph  must  be  distributed 
in  accordance  with  paragraph  (b)(3)  of 
this  section;  and 

(2)  For  those  cases  in  which 
collections  are  authorized  under 
paragraph  (c)  of  this  section,  priority 
shall  be  given  to  collection  of  current 
support. 

H.  By  adding  a  new  §  302.54  to  read  as 
follows:        i 

§  302.54    Noitee  of  collection  of  assigned 
support 

(a)  The  State  plan  shall  provide  that 
the  IV-D  agency,  at  least  annually,  must 
send  a  notice  of  the  amount  of  support 
payments  c(rflected  during  the  past  year 
to  individuab  who  have  assigned  rights 
to  support  under  5  232.11  of  this  title. 

(b)  The  notice  must  list  separately 
payments  collected  from  each  absent 
parent  when  more  than  one  absent 
parent  owes  support  to  the  family  and 
must  indicate  the  amount  of  support 
collected  which  was  paid  to  the  family. 

I.  By  adding  a  new  §  302.55  to  read  as 
follows:        j 

S  302.S5    Incentive  payments  to  States  and 
poHOcal  subdKtsions. 

In  order  for  the  State  to  be  eligible  to 
receive  any  incentive  payments  under 
S  303.52  of  this  chapter,  the  State  plan 
shall  provide  that,  if  one  or  more 
political  subdivisions  of  the  State 
participate  in  the  costs  of  carrying  out 
the  activities  under  the  State  plan  during 
any  period,  each  such  subdivision  shall 
be  entitled  to  receive  an  appropriate 
share  of  any  incentive  payments  made 
to  the  State  for  such  period,  as 
determined  by  the  State  in  accordance 


with  i  303.52(d)  of  this  chapter,  taking 
into  account  the  efficiency  and 
effectiveness  of  the  political  subdivision 
in  carrying  out  the  activities  under  the 
State  plan. 

).  By  adding  a  new  §  302.56  to  read  as 
follows: 

§  302.56    Guidelines  for  setting  child 
support  award*. 

(a)  Effective  October  1. 1987.  as  a 
condition  for  approval  of  its  State  plan, 
the  State  shall  establish  guidelines  by 
law  or  by  judicial  or  administrative 
action  for  setting  child  support  award  ' 
amounts  within  the  State. 

(b)  The  State  shall  have  procedures 
for  making  the  guidelines  available  to  all 
persons  in  the  State  whose  duty  it  is  to 
set  child  support  award  amounts,  but 
the  guidelines  need  not  be  binding  on 
those  persons. 

(c)  The  State  must  include  a  copy  of 
the  guidelines  in  its  State  plan. 

K.  By  adding  a  new  §  302.57  to  read  as 
follows: 

§  302.57    Procedures  for  the  payment  of 
support  through  the  IV-D  agency  or  ottter 
entity. 

(a)  The  State  may  have  in  effect  and 
use  procedures  for  the  payment  of 
support  through  the  State  FV-D  agency 
or  the  entity  designated  by  the  State  to 
administer  the  State's  withholding 
system  upon  the  request  of  either  the 
absent  parent  or  custodial  parent, 
regardless  of  whether  or  not  arrearages 
exist  or  withholding  procedures  have 
been  instituted. 

(b)  If  the  State  opts  to  establish 
procedures  described  in  paragraph  (a)  of 
this  section,  the  State  must: 

(1)  Monitor  all  amounts  paid  and  the 
dates  of  payments  and  record  them  on 
an  individual  IV-D  payment  record. 

(2)  Ensure  prompt  payment  to  the 
custodial  parent  when  appropriate. 

(3)  Require  the  requesting  parent  to 
pay  a  fee  for  the  cost  of  providing  the 
service  not  to  exceed  $25  annually  and 
not  to  exceed  State  costs. 

L.  By  adding  a  new  §  302.70  to  read  as 
follows: 

§  302.70    Required  State  statutes. 

(a)  Required  statutes.  The  State  plan 
shall  provide  that,  in  accordance  with 
sections  454(20)  and  466  of  the  Act.  the 
State  has  in  effect  laws  providing  for 
and  has  implemented  the  following 
procedures  to  improve  program 
effectiveness: 

(1)  Procedures  for  carrying  out  a 
program  of  withholding  under  which 
new  or  existing  support  orders  are 
subject  to  the  State  law  governing 
withholding  so  that  a  portion  of  the 
absent  parent's  wages  may  be  withheld. 
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in  accordance  with  the  requirements  set 
forth  in  5  303.100  of  this  chapter 

(2)  Expedited  process  to  establish  and 
enforce  child  support  obligations  having 
the  same  force  and  effect  as  those 
established  through  full  judicial  process, 
in  accordance  with  the  requirements  set 
forth  in  9  303.101  of  this  chapten 

(3)  Procedures  for  obtaining  overdue 
support  from  State  income  tax  refunds 
on  behalf  of  recipients  of  aid  under  the 
State's  title  IV-A  or  IV-E  plan  with 
respect  to  whom  an  assignment  under 

§  232.11  of  this  title  or  section  471(a)(17) 
of  the  Act  is  effective,  and  on  behalf  of 
individuals  who  apply  for  services  under 
§  302.33  of  this  part,  in  accordance  with 
the  requirements  set  forth  in  §  303.102  of 
this  chapter. 

(4)  Procedures  for  the  imposition  of 
liens  against  the  real  and  personal 
property  of  absent  parents  who  owe 
overdue  support,  in  accordance  with  the 
requirements  set  forth  in  S  303.103  of 
this  chapter; 

(5)  Procedures  for  the  establishment  of 
paternity  for  any  child  at  any  time  prior 
to  the  child's  18th  birthday; 

(6)  Procedures  which  require  that  an 
absent  parent  give  security,  post  a  bond, 
or  give  some  other  guarantee  to  secure 
payment  of  support,  in  accordance  with 
the  procedures  set  forth  in  §  303.104  of 
this  chapter; 

(7)  Procedures  for  making  information 
regarding  the  amount  of  overdue  support 
owed  by  an  absent  parent  available  to 
consumer  reporting  agencies,  in 
accordance  with  S  303.105  of  this 
chapter;  and 

(8)  Procedures  under  which  all  child 
support  orders  which  are  issued  or 
modified  in  the  State  will  include 
provision  for  withholding  from  wages,  in 
order  to  assure  that  withholding  as  a 
means  of  collecting  child  support  is 
available  if  arreareages  occur  without 
the  ncressity  of  filing  application  for 
services  under  §  302.33  of  this  part,  in 
accordance  with  §  303.100(h)  of  this 
chapter. 

(b)  A  State  need  not  apply  a 
procedure  required  under  paragraphs  (a) 
(3),  (4),  (6)  or  (7)  of  this  section  in  an 
individual  case  if  the  State  determines 
that  it  is  not  appropriate  using 
guidelines  generally  available  in  the 
State  which  take  into  account  the 
payment  record  of  the  absent  parent,  the 
availability  of  other  remedies,  and  other 
relevant  considerations. 

(c)  State  laws  enacted  under  this 
section  must  give  States  sufficient 
authority  to  comply  with  the 
requirements  of  §§  303.100  through 
303.105  of  this  chapter. 

(d)(1)  Exemption.  A  State  may  apply 
for  an  exemption  from  any  of  the 
requirements  of  paragrapha  (a)  (1) 


through  (8)  of  this  section  by  the 
submittal  of  a  request  for  exemption  to 
the  appropriate  Regional  Office. 

(2)  Basis  for  granting  exemption.  The 
Secretary  will  grant  a  State,  or  political 
subdivision  in  the  case  of  paragraph 
(a)(2),  an  exemption  from  any  of  the 
requirements  of  paragraphs  (a)  (1) 
through  (8)  of  this  section  for  a  period' 
not  to  exceed  three  years  if  the  State 
demonstrates  that  compliance  would  not 
increase  the  effectiveness  and  efficiency 
of  its  Child  Support  Enforcement 
program.  Demonstration  of  the 
program's  efficiency  and  effectiveness 
must  be  shown  by  actual,  or.  if  actual  is 
not  available,  estimated  data  pertaining 
to  caseloads,  processing  times, 
administrative  costs,  and  average 
support  collections  or  such  other  actual 
or  estimated  data  as  the  Office  may 
request.  The  State  must  establish  a  clear 
case  that  the  program's  effectiveness 
would  not  improve  by  using  these 
procedures.  Disapproval  of  a  request  for 
exemption  is  not  subject  to  appeal. 

(3)  Review  of  exemption.  The 
exemption  is  subject  to  continuing 
review  by  the  Secretary  and  may  be 
terminated  upon  a  change  in 
circumstances  or  reduced  effectiveness 
in  the  State  or  political  subdivision,  if 
the  State  cannot  demonstrate  that  the 
changed  circumstances  continue  to 
warrant  an  exemption  in  accordance 
with  this  section. 

(4)  Request  for  extension.  The  State 
must  request  an  extension  of  the 
exemption  by  submitting  current  data  in 
accordance  with  paragraph  (d)(2)  of  this 
section  30  days  prior  to  the  end  of  the 
exemption  period  granted  under 
paragraph  (d)(2)  of  this  section. 

M.  By  adding  '\  new  $  302.75  to  read 
as  follows: 

§  302.75    Procedures  for  the  Imposttlon  of 
late  payment  fees  on  absent  parents  wt>o 
owe  overdue  support 

(a)  The  State  plan  may  provide  for 
imposition  of  late  payment  fees  on 
absent  parents  who  owe  overdue 
support. 

(b)  If  a  State  opts  to  impose  late 
payment  fees — 

(1)  The  late  payment  fee  must  be 
uniformly  applied  in  an  amount  not  less 
than  3  percent  nor  more  than  6  percent 
of  the  overdue  s-jpport. 

(2)  The  fee  shall  accrue  as  arrearages 
accumulate  and  shall  not  be  reduced 
upon  partial  payment  of  arrears.  The  fee 
may  be  collected  only  after  the  full 
amount  of  overdue  support  is  paid  and 
any  requirements  under  State  law  for 
notice  to  the  absent  parent  have  been 
met. 

(3)  The  collection  of  the  fee  must  not 
directly  or  indirectly  reduce  the  amount 


of  current  or  overdue  support  paid  to  the 
individual  to  whom  it  ia  owed. 

(4)  The  late  payment  fee  must  be 
imposed  in  cases  where  there  is  an 
assignment  under  {  232.11  of  this  title  or 
section  471(a)(17)  of  the  Act  or  where  an 
application  for  services  has  been  filed 
under  §  302.33  of  this  part. 

(5)  The  State  may  allow  fees  collected 
to  be  retained  by  the  jurisdiction  making 
the  collection. 

(6)  The  State  must  reduce  its 
expenditures  claimed  under  the  Child 
Support  Enforcement  program  by  any 
fees  collected  under  this  section  in 
accordance  with  section  455  of  the  Act. 

§§  303.2  throwgh  303.5    [Amendwl] 

N.  By  removing  the  phrase  "pursuant 
to  %  235.70  of  this  tide"  in  §5  303.2 
through  303.5. 

O.  By  revising  §  303.52  to  read  as 
follows: 

^303.52    Incentive  peyments  to  Stet—  end 
potttlcel  sutxHviskMW. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

"AFDC  collections"  means  support 
collections  satisfying  an  assignment 
support  obligation  under  5323.11  of  this 
title  or  section  471(a)(17)  of  the  Act. 
including  collections  treated  in 
accordance  with  paragraph  (b)(4)(ii)  of 
this  section. 

"Non-AFDC  collections"  means 
support  collections  satisfying  a  support 
obligation  which  has  not  been  assigned 
under  {  232.11  of  this  title  or  section 
471(a)(17)  of  the  Act  including 
collections  treated  in  accordance  with 
paragraph  (b)(4)(ii)  of  this  section  and 
collections  made  under  55  302.51(e)  and 
302.52(c)  of  this  chapter. 

"Political  subdivision"  means  a  legal 
entity  of  the  State  as  defined  by  the 
State,  including  a  legal  entity  of  the 
political  subdivision  so  defined,  such  as 
a  Prosecuting  or  District  Attorney  or  a 
Friend  of  the  Court. 

"Total  rV-D  administrative  costs" 
means  total  IV-D  administrative 
expenditures  claimed  by  a  state  in  a 
specified  fiscal  year  adjusted  in 
accordance  with  paragraphs  (b)(4)(iii). 
(b)(4)(iv)  and  (b)(4)(v)  of  this  section. 

(b)  Incentive  payments  to  States.  The 
Office  shall  compute  incentive  payments 
for  States  for  fiscal  year  in  recognition 
of  AFDC  collections  and  of  non-AFDC 
collections. 

(1)  A  portion  of  a  State's  incentive 
payment  shall  be  computed  as  a 
percentage  of  the  State's  AFDC 
collections,  and  a  portion  of  the 
incentive  payment  shall  be  computed  as 
a  percentage  of  its  non-AFDC 
collections.  The  percentages  are 
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determined  separately  for  AFDC  and 
non-AFDC  portions  of  the  incentive.  The 
percentages  are  based  on  the  ratio  of  the 
State's  AFDC  collections  to  the  States's 
total  administrative  costs  and  the 
State's  non-AFDC  collections  to  the 
State  total  administrative  costs  and  the 
State's  non-AFDC  collections  to  the 
State's  total  administrative  costs  in 
accordance  with  the  following  schedule. 
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(2)  The  ratios  of  the  State's  AFDC  and 
non-AFDC  collections  to  total  IV-D 
administrative  costs  will  be  truncated  at 
one  decimal  place. 

(3)  The  portion  of  the  incentive 
payment  paid  to  a  State  for  a  fiscal  year 
in  recognitipn  of  its  non-AFDC 
collections  is  limited  to  the  percentage 
of  the  portion  of  the  incentive  payment 
paid  for  that  fiscal  year  in  recognition  of 
its  AFDC  collections,  as  follows; 

(i)  100  percent  in  fiscal  years  1986  and 
1987; 

(ii)  105  percent  in  fiscal  year  1988; 

(iii)  110  percent  in  fiscal  year  1989; 
and 

(iv)  115  percent  in  fiscal  year  1990  and 
thereafter. 

(4)  In  calculating  the  amount  of 
incentive  payments,  the  following 
conditions  apply: 

(i)  Only  those  AFDC  and  non-AFDC 
collections  distributeii  and  expenditures 
claimed  by  the  State  in  the  fiscal  year 
shall  be  used  to  determine  the  incentive 
payment  payable  for  that  fiscal  year; 

(ii)  Support  collected  by  one  State  on 
behalf  of  children  or  children  and 
parents  residing  in  another  State  shall 
be  treated  as  having  been  collected  in 
full  by  each  State; 

(iii)  Fees  paid  by  individuals, 
recovered  costs,  and  program  income 
such  as  interest  earned  on  collections 
shall  be  excluded  from  total  IV-D 
administrative  costs; 

(iv)  At  the  option  of  the  State, 
laboratory  costs  incurred  in  determining 
paternity  may  be  excluded  from  total 
IV-D  administrative  costs;  and 

(v)  Amounts  expended  by  the  State  in 
carrying  out  a  special  project  under 
section  455  (e)  of  the  Act  shall  be 
included  in  the  State's  total  IV-D 
administrative  costs. 


(c)  Payment  of  incentives.  (1)  The 
Office  will  estimate  the  total  incentive 
payment  that  each  State  will  receive  for 
the  upcoming  fiscal  year. 

(2)  Each  State  will  include  one-quarter 
of  the  estimated  total  payment  in  its 
quarterly  collection  report  which  will 
reduce  the  amount  that  would  otherwise 
be  paid  to  the  Federal  government  to 
reimburse  its  share  of  assistance 
payments  under  §§  302.51  and  302.52  of 
this  chapter. 

(3)  Following  the  end  of  a  fiscal  year, 
the  Office  will  calculate  the  actual 
incentive  payment  the  State  should  have 
received  based  on  the  reports  submitted 
for  that  fiscal  year.  If  adjustments  to  the 
estimate  made  under  paragraph  (c)(1)  of 
this  section  are  necessary,  the  State's 
IV-A  grant  award  will  be  reduced  or 
increased  because  of  over-  or  under- 
estimates for  prior  quarters  and  for 
other  adjustments. 

(4)  Tor  FY  1985,  the  Office  will 
calculate  a  State's  incentive  payment 
based  on  AFDC  collections  without 
regard  to  the  $50  disregard  provision 
added  by  the  Deficit  Reduction  Act  of 
1984. 

(5)  For  FY  1966  and  1987,  a  State  will 
receive  the  higher  of  the  amount  due  it 
under  the  incentive  system  and  Federal 
matching  rate  in  effect  as  of  FY  1986  or 
80  percent  of  what  it  would  have 
received  under  the  incentive  system  and 
Federal  matching  rate  in  effect  during 
FY  1985. 

(d)  Pass  through  of  incentives  to 
political  subdivisions.  The  State  must 
calculate  and  promptly  pay  incentives  to 
political  subdivisions  as  follows: 

(1)  The  State  IV-D  agency  must 
develop  a  standard  methodology  for 
passing  through  an  appropriate  share  of 
its  incentive  payment  to  those  political 
subdivisions  of  the  State  that  participate 
in  the  costs  of  the  program,  taking  into 
account  the  efTiciency  and  effectiveness 
of  the  activities  carried  out  under  the 
State  plan  by  those  political 
subdivisions.  In  order  to  reward 
efficiency  and  effectiveness,  the 
methodology  also  may  provide  for 
payment  of  incentives  to  other  political 
subdivisions  of  the  State  that  administer 
the  program. 

(2)  To  ensure  that  the  standard 
methodology  developed  by  the  State 
reflects  local  participation,  the  State  IV- 
D  agency  must  submit  a  draft 
methodology  to  participating  political 
subdivisons  for  review  and  comment  or 
use  the  rulemaking  process  available 
under  State  law  to  receive  local  input. 

(e)  Time  frames  and  use  of  codes.  (1) 
A  State  or  political  subdivision  that 
makes  a  collection  on  behalf  of  another  ~^ 


State,  politica 


State  or  an  individual  who  resides  in 


subdivision  of  another 


another  Slate  who  has  applied  for  IV-D 
services  shall  transmit  the  entire  amount 
of  the  collection  to  the  location  specified 
by  the  State  where  the  case  originated. 
no  later  than  10  days  after  the  end  of  the 
month  in  which  the  collection  was 
made. 

(2)  The  collecting  State  or  pohtical 
subdivision  forwarding  a  support 
collection  to  another  State  or  political 
subdivision  must  include,  as 
appropriate,  the  code  identifying  the 
collecting  State  or  political  subdivision 
as  defined  in: 

(i)  The  Federal  Information  Processing 
Standards  Publication  (FIPS)  issued  by 
the  National  Bureau  of  Standards;  or 

(ii)  The  Worldwide  Geographical 
Location  Codes  issued  by  the  General 
Services  Administration. 

(3)  The  State  or  political  subdivision 
where  the  case  originated  shall  use  the 
codes  to  track  the  collection. 

P.  By  revising  §  303.72  to  read  as 
follows: 

§  303.72    RmmmU  for  coll«ctton  of  paat- 
due  support  by  Federal  tax  ralund  offMt 

(a)  Past-due  support  qualifying  for 
offset.  Past-due  support  qualifies  for 
offset  if: 

(1)  There  has  been  an  assignment  of 
the  support  rights  under  §  232,11  of  this 
title  or  section  471(a)(17)  of  the  Act  to 
the  State  making  the  request  for  offset  or 
an  application  for  IV-D  services  filed 
with  the  IV-D  agency  under  9  302.33  of 
this  chapter. 

(2)  The  IV-D  agency,  the  client,  or  the 
client's  representative  has  made 
reasonable  efforts  to  collect  the  amount 
of  the  obligation,  using  methods 
available  under  State  law,  as 
appropriate. 

(3)  For  support  which  has  been 
assigned  to  the  State  under  §  232  11  of 
this  title  or  section  471{a)(17)  of  the  Act: 

(i)  The  amount  of  the  support  is  not 
less  than  $150. 

(ii)  The  support  has  been  delinquent 
for  three  months  or  longer. 

(4)  For  support  owed  in  cases  where 
an  application  for  IV-D  services  is  filed 
with  the  IV-D  agency  pursuant  to 

§  302.33  of  this  chapter: 

(i)  The  support  is  owed  to  or  on  behalf 
of  a  minor  child; 

(ii)  There  is  a  support  order  which  has 
been  issued  in  the  State; 

(iii)  The  amount  of  support  is  not  less 
than  $500; 

(iv)  At  State  option,  the  amount  has 
accrued  since  the  State  IV-D  agency 
began  to  enforce  the  support  order  and 

(v)  The  State  has  checked  its  records 
to  determine  if  an  AFDC  or  foster  care 
maintenance  assigned  arrearage  exists 
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with  respect  to  the  non-AFDC  individual 
or  family. 

(5)  Betme  submittal,  the  State  IV-D 
agency  has  verified  the  accuracy  of  the 
name  and  social  security  number  of  the 
absent  parent  and  the  accuracy  of  the 
past-4ue  support  amount.  If  the  State 
IV-D  agency  has  verified  this 
information  previously,  it  need  not 
reverify  it. 

(6)  A  notification  of  Uability  for  past- 
due  support  has  been  received  by  the 
Secretary  of  the  Treasury  as  prescribed 
by  paragraph  (c)(2)  of  this  section. 

(b)  Notification  to  OCSE  of  liability 
for  past-due  support.  (1)  A  State  IV-D 
agency  shall  submit  a  notification  (or 
notifications)  of  liability  for  past-due 
support  on  magnetic  tape  to  the  Office 
by  the  submittal  date  specified  by  the 
Office  in  instructions. 

(2)  The  notification  of  hability  for 
past-due  support  shall  contain  vkrifh 
respect  to  each  delinquency: 

(i)  The  name  of  the  taxpayer  who 
owes  the  past-due  support; 

(ii)  The  social  security  number  of  that 
taxpayer 

(iii)  The  amount  of  past-due  support 
owed; 

(iv)  The  State  codes  as  contained  in 
the  Federal  Information  Processing 
Standards  (FIPS)  publication  of  the 
National  Bureau  of  Standards  and  also 
promulgated  by  the  General  Ser\'ices 
Administration  in  Worldwide 
Geographical  Location  Codes. 

(v)  Whether  the  past-due  support  is 
due  an  individual  who  applied  for 
services  under  S  302.33  of  this  chapter. 

(3)  The  notification  of  liability  for 
past-due  support  may  contain  with 
respect  to  each  delinquency  the 
taxpayer's  IV-D  case  number  and  the 
FIPS  code  for  the  local  IV-D  agency 
where  the  case  originated. 

(c)  Review  of  requests  by  the  Office. 
(1)  The  Deputy  Director  will  review  each 
request  to  determine  whether  it  meets 
the  requirements  of  this  section. 

(2)  If  a  request  meets  all  requirements, 
the  Deputy  Director  will  transmit  the 
request  to  the  Secretary  of  the  Treasury 
and  will  notify  the  State  IV-D  agency  in 
writing  of  the  transmittal. 

(3)  If  a  request  does  not  meet  all 
requirements,  the  Deputy  Director  will 
attempt  to  correcl  the  request  in 
consultation  with  the  State  IV-D  agency 

(4)  If  a  request  cannot  be  corrected 
through  consultation,  the  Deputy 
Director  will  return  it  to  the  State  IV-D 
agency  with  a  written  explanation  of 
why  the  request  could  not  be 
transmitted  to  the  Secretary  of  the 
Treasury. 

(d)  Notification  of  changes  in  case 
status.  (1)  The  State  referring  past-due 
support  for  offset  must,  in  interstate 


situations,  notify  any  other  State 
involved  in  enforcing  the  support  order 
when  it  submits  an  interstate  caae  for 
offset.and  when  it  receives  the  offset 
amount  from  the  IRS. 

(2)  The  State  IV^D  agency  shall, 
within  timeframes  established  by  the 
ORice  in  instructions,  notify  the  Deputy 
Director  in  writing  of  any  decrease  in,  or 
elimination  of,  an  amount  referred  for 
collection  by  Federal  tax  refund  offset  if 
the  decrease  is  significant  according  to 
guidelines  developed  by  the  State.  The 
notification  shall  contain  the 
information  specified  in  paragraph  (b)  of 
this  section. 

(e)  Notices  of  offset  (1)  Advance.  The 
Office,  or  the  State  IV-D  agency  if  it 
elects  to  do  so,  shall  send  a  written 
advance  notice  to  inform  an  absent 
parent  that  the  amount  of  his  or  her 
past-due  support  will  be  referred  to  the 
IRS  for  collection  by  Federal  tax  refund 
offset  The  notice  must  include  a 
statement  informing  absent  parents  of 
their  right  to  contest  the  State's 
determination  that  past-due  support  is 
owed  or  the  amount  of  past-due  support 
and  of  the  procedures  and  deadlines  for 
responding  to  the  notice.  The  notice 
must  specify  that,  in  the  case  of  a  joint 
return,  the  IRS  will  notify  the  absent 
parent's  spouse  at  the  time  of  offset 
regarding  the  steps  to  take  to  protect  the 
share  of  the  refund  which  may  be 
payable  to  that  spouse.  If  the  IV-D 
agency  sends  the  notice,  it  must  meet 
the  conditions  specified  by  the  Office  in 
instructions. 

(2)  At  offset.  The  IRS  will  notify  the 
absent  parent  that  the  offset  has  been 
made.  The  IRS  will  also  notify  any 
individual  who  filed  a  joint  return  with 
the  absent  parent  of  the  steps  to  take  in 
order  to  secure  a  proper  share  of  the 
refund. 

(f)  Complaint  procedure.  (1)  Upon 
receipt  of  a  complaint  from  an  absent 
parent  concerning  a  tax  refund  which 
may  be  or  already  has  been  offset,  the 
State  IV-D  agency  shall  take  steps  to 
investigate  the  complaint  to  determine 
its  validity. 

(2)  If  the  complaint  from  an  absent 
parent  concerns  a  joint  tax  return,  the 
State  IV-D  agency  shall  refer  the  absent 
parent  to  the  IRS. 

(3)  If  the  offset  is  found  to  have 
exceeded  the  amount  of  the  past-due 
support  owed,  the  State  IV-D  agency 
shall  take  steps  to  refund  the  excess 
amount  to  the  absent  parent  as  specified 
in  paragraph  (g)  of  this  section  in 
accordance  with  procedures  that  include 
a  mechanism  for  promptly  reimbursing 
the  absent  parent. 

(g)  Distribution  of  collections.  (1) 
Collections  received  by  the  IV-D  agency 
as  a  result  of  refund  offset  to  satis^ 


AFDC  or  non-AFDC  past-doe  support 
shall  be  distributed  as  past-due  support 
as  required  under  (  302.51(b)  (4)  and  (5) 
of  this  chapter. 

(2)  Collections  received  by  the  fV-D 
agency  in  foster  care  maintenance  cases 
shall  be  distributed  as  past-due  support 
under  §  302.52(b)(3)  of  this  chapter. 

(3)  The  IV-D  agency  must  inform 
individuals  who  apply  for  services  under 
§  302.33  of  this  chapter  in  advance  that 
amounts  offset  will  be  applied  first  to 
sattsfy  any  past-due  support  which  has 
been  assigned  to  the  State  under 

§  232.11  of  this  title  or  section  471(a)(17) 
of  the  Act. 

(4)  If  the  amount  collected  is  in  Excess 
of  the  amounts  required  to  be 
distributed  under  §5  302.51(b)  (4)  and  (5J 
or  302.52tb){3)  of  this  chapter,  the  FV-D 
agency  must  repay  the  excess  to  the 
absent  parent  whose  refund  was  offset 
or  jointly  to  the  parties  fiHng  a  joint 
return  within  a  reasonable  period  in 
accordance  with  State  law. 

(5)  In  cases  where  the  Secretary  of  the 
Treasury,  ttirough  OCSE.  notifies  the 
State  that  an  offset  is  being  made  to 
satisfy  non-AFDC  past-due  support  from 
a  refund  based  on  a  joint  return,  the 
State  may  delay  distribution  for  a  period 
not  to  exceed  six  months  from 
notification. 

(6)  Collections  from  offset  may  be 
applied  only  against  the  past-due 
support  which  was  specified  in  the 
advance  notice  described  in  paragraph 
(e)(1)  of  this  section. 

(h)  Payment  of  fee.  (1)  A  refund  offset 
fee,  in  such  amount  as  the  Secretary  of 
the  Treasury  and  the  Secretary  of 
Health  and  Human  Services  have 
agreed  to  be  sufficient  to  reimburse  the 
IRS  for  the  full  cost  of  the  offset 
procedure,  shall  be  billed  and  collected 
from  the  IV-D  agency  by  the  Secretary 
of  Health  and  Human  Services  or 
designee  and  credited  to  the  IRS 
appropriations  which  bore  all  or  part  of 
the  costs  involved  in  making  the 
collection.  The  fee  which  the  Secretary 
of  the  Treasury  may  impose  with  respect 
to  non-AFDC  submittals  shall  not 
exceed  $25  per  submittal. 

(2)  The  State  FV-D  agency  may  charge 
an  individual  who  applies  for  services 
under  {  302.33  of  this  chapter  a  fee  not 
to  exceed  $25  for  submitting  past-due 
support  for  Federal  tax  refund  offset. 
The  State  must  inform  the  individual  in 
advance  of  the  amount  of  any  fee 
charged. 

(i)  Offset  of  Federal  tax  refunds  in 
interstate  non-AFDC  cases 

(1)  If  a  support  order  has  not  been 
issued  in  a  State  where  support  is  owed 
to  an  individual  who  has  applied  for 
services  under  S  302.33  of  this  part,  the 
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State  must  take  the  application  and 
corroborating  information  and  must 
refer  the  non-AFDC  offset  request  to  a 
State  in  which  there  is  a  support  order 
for  referral  for  offset  in  accordance  with 
the  requirements  of  this  section. 

(2)  Upon  receipt  of  a  request  for 
referral  for  offset  non-AFDC  past-due 
support  from  a  State  where  the  custodial 
parent  has  applied  for  IV-D  services,  the 
State  in  which  there  is  a  support  order 
must: 

(i)  Determine  if  the  support  qualifies 
for  offset,  in  accordance  with  paragraph 
(a)  of  this  section: 

(ii)  Meet  the  requirements  in 
paragraphs  (b),  (d),  (e)(1),  (f)  and  {g)(4) 
of  this  section; 

(iii)  Forward  the  amount  due  the 
custodial  parent  to  the  State  where  the 
custodial  parent  applied  for  IV-D 
services,  in  accordance  with  paragraphs 
(g)  (5)  and  (6)  of  this  section: 

(iv)  Pay  the  fee  required  under 
paragraph  (h)(1)  of  this  section;  and 

(v)  Notify  the  State  where  the 
custodial  parent  applied  for  IV-D 
services  of  the  amount  of  any 
adjustment  to  the  offset  made  by  IRS. 

(3)  The  State  requesting  referral  for 
offset: 

(i)  May  charge  the  individual  who 
applied  for  IV-D  services  a  fee,  in 
accordance  with  paragraph  (h)(2)  of  this 
section,  and  must  forward  the  amount 
collected  as  a  fee  to  the  State  referring 
the  past-due  support  for  offset: 

(ii)  Must  distribute  amounts  offset 
received  from  the  State  which  referred 
the  past-due  support  for  offset,  in 
accordance  with  paragraph  (g)(1)  of  this 
section;  and 

(iii)  Upon  receipt  of  notice  under 
paragraph  (i){2)(v)  of  this  section  that 
the  IRS  has  adjusted  an  offset  amount,  is 
liable  to  the  State  which  referred  the 
past-due  support  for  offset  for  any 
adjustments  made  by  the  IRS. 

(4)  Each  State  involved  in  a  referral  of 
non-AfDC  past-due  support  for  offset 
must  comply  with  instructions  issued  by 
the  Office  governing  this  type  of  referral. 

(j)  Limitation  of  referral  for  off  set  of 
non-AFDC  past-due  support.  Offset  of 
Federal  income  tax  refunds  to  satisfy 
past-due  support  in  non-AFDC  cases  is 
limited  to  refunds  payable  under  section 
6402  of  the  Internal  Revenue  Code  of 
1954  after  December  31, 1985,  and  before 
January  1, 1991. 

Q.  By  adding  new  §§  303.100  through 
303.106  to  read  as  follows: 

9  303.100    Procedures  for  wag*  or  Incom* 
wHhhoMlng. 

(a)  Withholding  requirement.  (1)  The 
State  must  ensure  that  in  the  case  of 
each  absent  parent  against  whom  a 
support  order  is  or  has  been  issued  or 


modified  in  the  State,  and  is  being 
enforced  under  the  State  plan,  so  much 
of  his  or  her  wages  must  be  withheld,  in 
accordance  with  this  section,  as  is 
necessary  to  comply  with  the  order. 

(2)  In  addition  to  the  amount  to  be 
withheld  to  pay  the  current  month's 
obligation,  the  amount  to  be  withheld 
must  include  an  amount  to  he  applied 
toward  liquidation  of  arrearages. 

(3)  The  total  amount  to  be  withheld 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section  may  not  exceed  the  maximum 
amount  permitted  under  section  303(b) 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.C.  1673(b)). 

(4)  In  the  case  of  a  support  order  being 
enforced  under  the  State  plan,  the 
withholding  must  occur  without  the 
need  for  any  amendment  to  the  support 
order  involved  or  any  further  action  by 
the  court  or  entity  that  issued  it.  The 
State  must  take  steps  to  implement  the 
withholding  and  to  send  the  advance 
notice  required  under  paragraph  (c)  of 
this  section  on  the  date  on  which  the 
parent  fails  to  make  payments  in  an 
amount  equal  to  the  support  payable  for 
one  month,  but  may  take  such  steps  to 
implement  withholding  at  such  earlier 
date  that  is  in  accordance  with  State 
law  or  that  the  absent  parent  may 
request. 

(5)  The  withholding  must  be  carried 
out  in  full  compliance  with  all 
procedural  due  process  requirements  of 
the  State. 

(6)  The  State  must  have  procedures 
for  promptly  terminating  the 
withholding,  for  example  when  there  is 
no  lunger  a  support  obligation  or  the 
whereabouts  of  the  child(ren)  and 
custodial  parent  are  unknown. 

(7)  The  State  must  have  procedures 
for  promptly  refunding  to  absent  parents 
amounts  which  have  been  improperly 
withheld. 

(b)  Advance  notice  to  absent  parent. 
(1)  The  State  must  send  advance  notice 
to  the  absent  perent  regarding  the 
delinquency  of  support  payments  and 
the  potential  withholding.  The  notice 
must  inform  the  absent  parent: 

(i)  Of  the  amount  that  will  be 
withheld; 

(ii)  That  the  provision  for  withholding 
applies  to  any  current  or  subsequent 
priod  of  employment; 

(iii)  Of  the  procedures  available  for 
contesting  the  withholding  and  that  the 
only  basis  for  contesting  the  withholding 
is  a  mistake  of  fact; 

(iv)  Of  the  period  within  which  the 
absent  parent  must  contact  the  State  in 
order  to  contest  the  withholding  and 
that  failure  to  contact  the  State  within 
the  specified  time  limit  will  result  in  the 
State  notifying  the  employer  to  begin 
withholding;  and 


(v)  Of  the  actions  the  State  «vill  take  if 
the  individual  contests  the  withholding, 
including  the  procedures  established 
under  paragraph  (c)  of  this  section. 

(2)  The  requirement  for  advance 
notice  to  the  absent  parent  does  not 
apply  in  the  case  of  any  State  which  has 
a  withholding  system  in  effect  on  August 
16,  1984  if  the  system  provides  on  that 
date,  and  continues  to  provide,  any 
other  procedures  as  may  be  necessary  to 
meet  the  procedural  due  process 
requirements  of  State  law. 

(c)  State  procedures  when  the  absent 
parent  contests  withholding:  The  State 
must  establish  procedures  for  use  when 
an  absent  parent  contests  the 
withholding.  Within  45  days  of  advance 
notice  to  the  absent  parent  under 
paragraph  (b)  of  this  section,  the  State 
must: 

(1)  Provide  the  absent  parent  an 
opportunity  to  present  his  or  her  case  to 
the  State: 

(2)  Determine  if  the  withholding  shall 
occur  based  on  an  evaluation  of  the 
facts,  including  the  absent  parent's 
statement  of  his  or  her  case;  and 

(3)  Notify  the  absent  parent  whether 
or  not  the  withholding  is  to  occur  and  if 
it  is  to  occur,  include  in  the  notice  the 
time  frames  within  which  the 
withholding  will  begin  and  the 
information  given  to  the  employer  in  the 
notice  required  under  paragraph  (d)  of 
this  section. 

(d)  Notice  to  the  employer.  (1)  To 
initiate  withholding,  the  State  must  send 
the  absent  parent's  employer  a  notice 
which  includes  the  following: 

(i)  That  the  amount  to  be  withheld 
from  the  absent  parent's  wages,  and  a 
statement  that  the  amount  actually 
withheld  for  support  and  other  purposes 
may  not  be  in  excess  of  the  maximum 
amounts  permitted  under  section  303(b) 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.C.  1673(b)); 

(ii)  That  the  employer  must  send  the 
amount  to  the  State  at  the  same  time  the 
absent  parent  is  paid,  unless  the  State 
directs  that  payment  be  made  to  another 
individual  or  entity; 

(iii)  That,  in  addition  to  the  amount 
withheld  under  paragraph  (d)(l)(i)  of 
this  section,  the  employer  may  deduct  a 
fee  established  by  the  State  for 
administrative  costs  incurred  for  each 
withholding,  if  the  State  permits  a  fee  to 
be  deducted; 

(iv)  That  withholding  is  binding  upon 
the  employer  until  further  notice  by  the 
State; 

(v)  That  the  employer  is  subject  to  a 
fine  to  be  determined  under  State  law 
for  discharging  an  absent  parent  from 
employment,  refusing  to  employ,  or 
taking  disciplinary  action  against  any 


absent  parent  because  of  the 

withholding; 

(vi)  That  if  the  employer  fails  to 
withhold  wages  in  accordance  with  the 
provisions  of  the  notice,  the  employer  is 
liable  for  any  amount  up  to  the 
accumulated  amount  the  employer 
should  have  withheld  from  the  absent 
parent's  wages: 

(vii)  That  the  withholding  under  this 
section  shall  have  priority  over  any 
other  legal  process  under  State  law 
against  the  same  wages: 

(viji)  That  the  employer  may  combine 
withheld  amounts  from  absent  parents' 
wages  in  a  single  payment  to  each 
appropriate  agency  requesting 
withholding  and  separately  identify  the 
portion  of  the  single  payment  which  is 
attributable  to  each  individual  absent 
parent; 

(ix)  That  if  there  is  more  than  one 
order  for  withholding  against  a  single 
absent  parent  under  this  section,  the 
employer  must  comply  on  a  "first-come- 
first-served"  basis  and  must  honor  all 
withholdings  to  the  extent  that  the  total 
amount  withheld  from  the  absent 
parent's  wages  does  not  exceed  the 
limits  imposed  under  section  303(bJ  of 
the  Consumer  Credit  Protection  Act  (15 
U.S.C.  1673(b)): 

(xj  That  the  employer  must  implement 
withholding  no  later  than  the  first  pay 
period  that  occurs  after  14  days 
following  the  date  the  notice  was 
mailed:  and 

(xi)  That  the  employer  must  notify  the 
State  promptly  when  the  absent  parent 
terminates  employment  and  provide  the 
absent  parent's  last  known  address  and 
the  name  and  address  of  the  absent 
parent's  new  employer,  if  known. 

(2)  If  the  absent  parent  changes 
employment  within  the  State  when  a 
withholding  is  in  effect,  the  State  must 
notify  the  absent  parent's  new  employer 
in  accordance  with  the  requirements  of 
paragraph  (d)(1)  of  this  section  that  the 
withholding  is  binding  on  the  new 
employer. 

(e)  Administration  of  wage 
withholding  procedures.  (1)  The  State 
must  designate  a  public  agency,  or 
private  entity  that  is  publicly 
accountable,  administer  withholding  in 
accordance  with  procedures  specified 
by  the  State  for  keeping  adequate 
records  to  document,  track,  and  monitor 
support  payments. 

(2)  The  State's  designee  under 
paragraph  (e)(1)  of  this  section  must 
distribute  amounts  withheld  promptly  in 
accordance  with  section  457  of  the  Act 
and  §§  302.33,  302.51  and  302.52  of  this 
chapter.  The  State  must  reduce  its  IV-D 
expenditiu^s  by  any  interest  earned  by 
the  State's  designee  on  withheld 
amounts. 
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(f)  Income  withholdii\g.  The  State  may 
extend  its  system  of  withholding  to 
include  withholding  from  forms  of 
income  other  than  wage*. 

(g)  Interstate  withhoiding.  (1)  The 
State  law  must  provide  for  procedures  to 
extend  the  State's  withholding  system 
so  that  the  system  will  include 
withholding  from  income  or  wages 
derived  witf\in  the  State  in  cases  where 
the  applicable  support  orders  were 
issued  in  other  States. 

(2)  The  State  law  must  require 
employers  to  comply  with  a  withholding 
notice  issued  by  the  State. 

(3)  When  withholding  is  required  in  a 
particular  case,  the  State  where  the 
support  order  was  entered  must  notify 
the  IV-D  agency  of  the  State  in  which 
the  absent  parent  is  employed  to  ensure 
interstate  withholding.  The  notice  must 
contain  all  information  necessary  to 
carry  out  the  withholding,  including  the 
amount  to  be  withheld. 

(4)  Withholding  must  be  implemented 
promptly  by  the  State  in  which  the 
absent  parent  is  employed  upon  receipt 
of  the  notice  required  in  paragraph  (g)(3) 
of  this  section. 

(5)  The  State  in  which  the  absent 
parent  is  employed  must: 

(i)  Provide  notice  to  the  absent  parent 
in  accordance  with  the  requu-ements  in 
paragraph  (b)  of  this  section: 

(ii)  Provide  the  absent  parent  with  an 
opportunity  to  contest  the  withholding  in 
accordance  with  paragraph  (c)  of  this 
section:  and 

(iii)  Provide  notice  to  the  employer  in 
accordance  with  the  requirements  of 
paragraph  (d)  of  this  section. 

(iv)  Notify  the  State  where  the  support 
order  was  entered  when  the  absent 
parent  terminates  employment  within 
the  State  and  provide  the  name  and 
address  of  the  absent  parent  and  new 
employer,  if  known. 

(6)  The  withholding  must  be  carried 
out  in  full  compliance  with  all 
procedural  due  process  requirements  of 
the  State  in  which  the  absent  parent  is 
employed. 

(7)  Except  with  respect  to  when 
withholding  must  be  implemented  and 
the  amount  to  be  withheld,  which  are 
controlled  by  the  State  where  the 
support  order  was  entered,  the  law  and 
procedures  of  the  State  in  which  the 
absent  parent  is  employed  shall  apply. 

(h)  Provision  for  withholding  in  new 
or  modified  child  support  orders.  Child 
support  orders  issued  or  modified  in  the 
State  must  have  a  provision  for 
withholding  of  wages,  in  order  to  ensure 
that  withholding  as  a  means  of  support 
is  available  if  arrearages  occur  without 
the  necessity  of  filing  an  application  for 
IV-D  services.  This  requirement  does 
not  alter  the  requirement  governing  all 


IV-O  caaet  in  paragraph  (a)(4)  of  this 
section  that  enforcement  under  the  State 
plan  must  proceed  without  the  need  for 
a  withholding  provision  in  ttie  order. 


$303,101 

(a)  Definitions.  "Admtniatrative 
agency"  means  the  agency  designated 
by  the  State  to  establish  and  enforce 
support  obligations  using  administrative 
process. 

"Administrative  process"  means  a 
statutory  system  granting  authority  to  an 
administrative  agency  to  determine 
paternity  and  to  establish  and  enforce 
support  orders. 

"Default  order"  means  an  order  issued 
as  a  result  of  the  failure  of  ah  individual 
to  respond  to  notice  or  appear  at  an 
administrative  or  quasi-judicial  hearing. 

"Expedited  process"  means  an 
administrative  or  quasi-judicial  process 
which  reduces  the  processing  time  of 
support  order  establishment  and 
enforcement  efforts  pursued  through  full 
judicial  process. 

"Hearing  officer"  means  a  person 
granted  authority  by  State  statute  to 
preside  over  administrative  hearings 
and  issue  administrative  orders. 

"Judge  surrogates"  means  court 
masters,  referees,  court  commissionera 
or  others  who  may  be  authorized  to  hold 
hearings,  make  decisions,  and  issue  or 
recommend  support  orders. 

"Order  by  administrative  process" 
means  an  order  made  or  entered  in 
writing  which  has  the  same  force  and 
effect  under  State  law  as  an  order 
established  under  judicial  process. 

"Quasi-judicial"  means  expedited 
processes  in  effect  under  the  State 
judicial  system. 

"Stipulated  agreement"  means  an 
agreement  by  an  individual 
acknowledging  a  support  obligation  and 
a  willingness  to  meet  it,  approved  by  a 
judge  or  judge  surrogate. 

(b)  General  provisions. 

(1)  The  State  must  have  in  effect  and 
use  either  administrative  or  quasi- 
judicial  processes  as  specified  under 
this  section  to  establish  or  modify  and 
enforce  support  orders.  The  State  may 
include  paternity  establishment  in  the 
expedited  process  in  effect  in  the  State.  • 
If  the  State  has  in  effect  and  uses 
administrative  process,  it  must  meet  the 
requirements  of  paragraphs  (b)  and  (c) 
of  this  section.  If  the  State  has  in  effect 
and  uses  quasi-judicial  process,  it  must 
meet  the  requirements  of  paragraphs  fb) 
and  (d)  of  this  section. 

(2)  A  State's  use  of  its  generally 
applicable  judicial  processes  is  limited 
to  appellate  review  of  support  orders 
established  or  enforcement  actions 
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taken  by  administrative  or  quasi-judicial 
process. 

(3)  Under  administrative  or  quasi- 
judicial  process,  a  State  must  notify  the 
absent  parent  of  the  following: 

(i)  The  names  of  the  children  for 
whom  support  is  sought; 

(ii)  The  rights  of  the  absent  parent, 
including  the  rights  to  a  hearing  and  to 
be  accompanied  by  an  attorney: 

(iii)  That  a  default  order  can  be 
entered  if  the  absent  parent  does  not 
respond  to  the  notice; 

(fv)  That  the  absent  parent  must 
respond  within  a  reasonable  period  of 
time  specified  by  the  State:  and 

(v)  The  right  to  appeal  to  a  court  of 
competent  jurisdiction. 

(4)  Orders  established  by 
administrative  or  quasi-judicial  process 
must  have  the  same  force  and  effect 
under  State  law  as  orders  established 
by  full  judicial  process  within  the  State. 

(5)  The  State  must  establish  and  use 
expedited  processes  which  ensure  that 
the  rights  of  the  absent  parents  involved 
are  protected. 

(6)  Under  administrative  or  quasi- 
judicial  process,  a  State  must  establish 
and  use  processes  for  the  enforcement 
of  support  orders  from  its  own  State  and 
from  other  States. 

(c)  Administrative  process  If 
administrative  process  is  used; 

(1)  The  administrative  agency  must 
use  the  formula  developed  in 
accordance  with  §  302.53  of  this  chapter 
to  establish  or  modify  support  orders. 

(2)  The  State  must  establish  and  use 
written  procedures  for  the  certification 
of  hearing  officers  based  on 
qualifications  including  knowledge, 
training  and  experience. 

(3)  The  administrative  agency  must 
use  the  State's  generally  applicable 
administrative  procedures. 

(4)  The  administrative  agency  must 
provide  the  absent  parent  with  a  copy  of 
the  administrative  order. 

(d)  Quasi-judicial  process.  If  quasi- 
judicial  process  is  used: 

(1)  The  State  must  establish  and 
enforce  support  obligations  using  judge 
surrogates  whose  delegated  authority 
must  include  at  a  minimum: 

(i)  Authority  to  take  testimony  and 
establish  a  record; 

(li)  Authority  to  evaluate  evidence 
and  make  initial  decisions;  and 

(iii)  Authority  to  accept  voluntary 
acknowledgement  of  support  liability 
and  to  approve  stipulated  agreements  to 
pay  support,  and.  if  the  State  establishes 
paternity  using  quasi-judicial  process, 
authority  to  accept  voluntary 
acknowledgment  of  paternity. 

(e)  Exemption  for  political 
subdivisions.  A  State  may  be  granted  an 
exemption  from  the  requirements  of  this 


section  for  a  political  subdivision  on  the 
basis  of  the  effectiveness  and  timeliness 
of  support  order  issuance  and 
enforcement  wilhin  the  political 
subdivision,  in  accordance  with  the 
provisions  of  §  302.70(d)  of  this  chapter. 

§303.102    Collection  of  overdue  support 
by  State  income  lax  refund  offset. 

(a)  Overdue  support  qualifying  for 
offset.  Overdue  support  qualifies  for 
State  income  tax  refund  offset  if: 

(1)  There  has  been  an  assignment  of 
the  support  obligation  under  §232.11  of 
this  title  or  section  471(a)(t7)  of  the  Act 
to  State  making  the  request  for  offset  or 
an  application  for  IV-D  services  filed 
with  the  IV-D  agency  under  §  302.33  of 
this  chapter,  and 

(2)  The  State  does  not  determine, 
using  guidelines  it  may  develop  which 
are  generally  available  in  the  State,  that 
the  case  is  inappropriate  for  application 
of  this  procedure. 

(b)  Accuracy  of  amounts  referred  for 
offset.  The  IV-D  agency  must  establish 
procedures  to  ensure  t)iat: 

(1)  Amounts  referred  for  offset  have 
been  verified  and  are  accurate;  and 

(2)  The  appropriate  State  office  or 
agency  is  notified  of  any  significant 
reductions  in  (including  an  elimination 
of)  an  amount  referred  for  collection  by 
State  income  tax  refund  offset. 

(c)  Notice  to  custodial  parent  in  non- 
AFDC  cases.  In  non-AFDC  cases,  the 
State  must  infoim  the  non-AFDC 
custodial  parent  in  advance  that  the 
State  may  first  use  any  offset  amount  to 
satisfy  any  unreim.bursed  AFDC  and 
foster  care  maintenance  payments 
which  have  beer  provided  to  the  family. 

(d)  Advance  notice  to  absent  parent. 
The  State  must  send  a  written  advance 
notice  to  inform  the  absent  parent  of  the 
referral  for  State  income  tax  refund 
offset  and  of  the  opportunity  to  contest 
the  referral. 

(e)  Procedures  for  contesting  offset 
and  for  reimbusing  excess  amounts 
offset.  (1)  The  Slate  must  establish 
procedures,  which  are  in  full  compliance 
with  the  Stales  procedural  due  process 
requirements,  for  an  absent  parent  to 
use  to  contest  the  referral  of  overdue 
support  for  State  income  tax  refund 
offset. 

(2)  If  the  offset  amount  is  found  to  be 
in  error  or  to  exceed  the  amount  of 
overdue  support  the  State  IV-D  agency 
must  take  steps  to  refund  the  excess 
amount  in  accoixiance  with  procedures 
that  include  a  mechanism  for  promptly 
reimbursing  the  absent  parent. 

(3)  The  State  must  establish 
procedures  for  ensuring  that,  in  the 
event  of  a  joint  return,  the  absent 
parent's  spouse  can  apply  for  a  share  of 


the  refund,  if  appropriate,  in  accordance 
with  State  law. 

(f)  Fee  for  non-AFDC  cases.  In  non- 
AFDC  cases,  the  State  may  deduct  from 
the  amount  offset  a  reasonable  fee  to 
cover  the  cost  of  collecting  overdue 
support  using  State  tax  refund  offset. 

(g)  Distribution  of  collections.  (Ij  In  a 
timely  manner,  and  after  deducting  any 
fee  imposed  in  a  non-AFDC  case  by  the 
State  under  paragraph  (f)  of  this  section, 
a  State  must  distribute  collections 
received  as  a  result  of  State  income  tax 
refund  offset  for  an  AFDC  or  non-AFDC 
case  under  §  302.51(b)  (4j  and  (5)  of  this 
chapter,  or  for  a  foster  care  maintenance 
case  under  §  302.52(b)(3)  of  this  chapter, 
and  must  credit  amounts  offset  on 
individual  IV-D  payment  records. 

(2)  If  the  amount  collected  is  in  excess 
of  the  amounts  required  to  be 
distributed  under  paragraph  (g)(1)  of  this 
section,  the  IV-D  agency  must  repay  the 
excess  to  the  absent  parent  whose  State 
income  tax  refund  was  offset  within  a 
reasonable  period  in  accoedance  with 
Stute  law. 

(h)  Information  to  the  IV-D  agency. 
The  State  IV-D  agency  must  request 
that  notice  of  the  absent  parent's  home 
address  and  social  security  number  or 
numbers  be  sent  by  the  State  agency 
responsible  for  processing  the  State  tax 
refund  offset  to  the  agency  that 
requested  the  offset  and  the  agency  that 
is  enforcing  the  support  order. 

§  303. 1 03    Procedures  for  the  Imposition  of 
liens  against  real  and  personal  property. 

(a)  The  State  shall  have  in  effect  and 
use  procedures  which  require  that  a  lien 
will  be  imposed  against  the  real  and 
personal  property  of  an  absent  parent 
who  owes  overdue  support  and  who 
resides  or  owns  property  in  the  State. 

(b)  The  State  may  develop  guidelines 
which  are  generally  available  in  the 
State  to  determine  whether  the  case  is 
inappropriate  for  application  of  this 
procedure. 

§  303.104    Procedures  for  posting  security, 
bond  or  guarantee  to  secure  payment  of 
overdue  support. 

(a)  The  State  shall  have  in  effect  and 
use  procedures  which  require  that 
absent  parents  post  security,  bond  or 
give  some  other  guarantee  to  secure 
payment  of  overdue  support. 

(b)  The  State  must  provide  advance 
notice  to  the  absent  parent  regarding  the 
deliquency  of  the  support  payment  and 
the  requirement  of  posting  security, 
bond  or  guarantee,  and  inform  the 
absent  parent  of  his  or  her  rights  and  the 
methods  available  for  contesting  the 
impending  action,  in  full  compliance 


Federal  Register  /  Vol.  49.  No.  183  /  Wednesday.  September  19.  1984  /  Proposed  Rules 


36805 


wiih  the  State's  procedural  due  process 
requirements. 

(c)  Th«  State  may  develop  guidelines 
which  gre  generally  in  the  State  to 
determine  whether  the  case  is 
inappropriate  for  application  of  this 
procedure. 

§  303. 1 05  Procedurea  for  making 
information  availal}!*  to  consumer 
reporting  agencies. 

(a)  "Consumer  reporting  agency" 
means  any  person  which,  for  monetary 
fees,  dues,  or  on  a  cooperative  nonprofit 
basis,  regularly  engages  in  whole  or  in 
part  in  the  practice  of  assembling  or " 
evaluating  consumer  credit  information 
or  other  information  on  consumers  for 
the  purpose  of  furnishing  consumer 
reports  to  third  parties,  and  which  uses 
any  means  or  facility  of  interstate 
commerce  for  the  purpose  of  preparing 
or  furnishing  consumer  reports. 

(b)  For  cases  in  which  the  amount 
overdue  support  exceeds  $1,000,  the  IV- 
D  agency  must  have  in  effect  procedures 
to  make  information  available  to 
consumer  reporting  agencies  upon  their 
request  regarding  the  amount  of  overdue 
support  owed  by  an  absent  parent.  The 
procedures  may  include  use  of 
guidelines  that  are  generally  available  in 
the  State  to  determine  whether 
application  of  this  procedure  is 
inappropriate  in  a  particular  case.  In 
cfiSBS  in  which  the  overdue  support  is 
less  than  $1,000,  these  procedures  are  at 
the  option  of  the  State. 

(c)  The  State  IV-D  agency  may  charge 
the  agency  a  fee  not  to  exceed  the  actual 
cost  of  the  State  of  providing  the 
information  under  paragraph  (b)  of  this 
section. 

(d)  The  IV-D  agency  must  provide 
advance  notice  to  the  absent  parent  who 
owes  the  support  concerning  the 
proposed  release  of  the  information  to 
the  consumer  reporting  agency  and  must 
inform  the  absent  parent  of  the  methods 
available  for  contesting  the  accuracy  of 
the  information. 

(e)  The  IV-D  agency  must  comply 
with  all  of  the  procedural  due  process 
requirements  of  State  law  before 
releasing  the  information. 

R.  By  revising  the  introductory  text  of 
§  304.20  (b),  (b)(1),  (b)(l)(viii)  and 
(b)(l)(viii)(D)  to  read  as  follows: 

$  304.20    Availability  and  rate  of  Federal 
financial  participation. 
•         •         *         *         • 

(b)  Services  and  activities  for  which 
Federal  financial  participation  will  be 
available  shall  be  those  made  pursuant 
to  the  approved  title  IV-D  State  plan 
which  are  determined  by  the  Secretary 
to  be  necessary  expenditures  properly 
attributable  to  the  Child  Support 


Enforcement  program,  except  any 
expenditure  incurred  in  providing 
location  services  to  individuals  listed  in 
§  302.35(c)(4)  of  this  title,  including  the 
following: 

(1)  The  administration  of  the  State 
Child  Support  Enforcement  program, 
including  but  not  limited  to  the 
following: 

•  •         •         *         « 

(viii)  The  establishment  of  agreements 
with  agencies  administering  the  State's 
title  IV-A  and  IV-E  plans  in  order  to 
establish  criteria  for: 

•  •         *         •         * 

(D)  The  procedures  to  be  used  to 
transfer  collections  from  the  IV-D 
agency  to  the  IV-A  or  IV-E  agency 
before  or  after  the  distribution  described 
in  §  302.51  or  §  302.52.  respectively,  of 
this  chapter. 

5.1.  By  substituting  the  phrase 
"applicable  matching  rate"  for  "70 
percent  rate"  wherever  it  appears  in  45 
CFR  Part  304. 

5.2.  By  adding  a  new  §  304.95  to  read 
as  follows: 

§  304.95    State  Commissions  on  Child 
Support 

(a)  As  a  condition  of  the  State's 
eligibility  for  Federal  payments  under 
title  IV-A  or  D  of  the  Act  for  quarters 
beginning  more  than  30  days  after 
August  16, 1984,  and  ending  prior  to 
October  1, 1985,  the  Governor  of  each 
State,  on  or  before  December  1, 1984. 
shall  appoint  a  State  Commission  on 
Child  Support. 

(b)  Each  State  Commission  appointed 
under  paragraph  (a)  of  this  section  shall 
be  composed  of  members  appropriately 
representing  all  aspects  of  the  child 
support  system,  including  custodial  and 
non-custodial  parents,  the  IV-D  agency. 
the  State  judiciary,  the  executive  and 
legislative  branches  of  the  State 
government,  child  welfare  and  social 
services  agencies,  and  others. 

(c)  Each  State  Commission  shall 
examine,  investigate,  and  study  the 
operation  of  the  State's  child  support 
system  for  the  primary  purpose  of 
determining  the  extent  to  which  such 
system  has  been  successful  in  securing 
support  and  parental  involvement  both 
for  children  who  are  eligible  for  aid 
under  a  State  IV-A  or  D  plan  and  for 
children  who  are  not  eligible  for  such 
aid.  giving  particular  attention  to  such 
specific  problems  (among  others)  as 
visitation,  the  establishment  of 
appropriate  objective  standards  for 
support,  the  enforcement  of  interstate 
obligations,  the  availability,  cost,  and 
effectiveness  of  services  both  to 
children  who  are  eligible  for  such  aid 
and  to  children  who  are  not.  and  the 


need  for  additional  State  or  Federal 
legislation  to  obtain  support  for  all 
children. 

(d)  Each  State  Commission  shall 
submit  to  the  Governor  of  the  State  and 
make  available  to  the  public,  no  later 
than  October  1, 1985,  a  full  and  complete 
report  of  its  findings  and 
recommendations  resulting  from  the 
exammation,  investigation,  and  study 
under  this  section.  The  Governor  shall 
transmit  such  report  to  the  Secretary 
along  with  the  Governor's  comments 
thereon. 

(e)  None  of  the  costs  incurred  in  the 
establishment  and  operation  of  a  State 
Commission  under  this  section,  or 
incurred  by  such  a  Commission  in 
carrying  out  its  functions  under 
paragraphs  (c)  and  (d)  of  this  section, 
shall  be  considered  as  expenditures 
qualifying  for  Federal  payments  under 
title  IV-A  and  D  of  the  Act  or  be 
otherwise  payable  or  reimbursable  by 
the  United  States  or  any  agency  thereof. 

(f)  A  State  shall  not  be  required  to 
establish  a  State  Commission  under  this 
section  and  the  preceding  provisions  of 
this  section  shall  not  apply,  if  the 
Secretary  determines,  at  the  request  of 
any  State  on  the  basis  of  information 
submitted  by  the  State  and  such  other 
information  as  may  be  available  to  the 
Secretary,  that  such  State — 

(1)  Has  placed  in  effect  and  is 
implementing  objective  standards  for 
the  determination  and  enforcement  of 
child  support  obligations: 

(2)  Has  established  within  the  five 
years  prior  to  August  1984  a  commission 
or  council  with  substantially  the  same 
functions  as  the  State  Commissions 
provided  for  under  this  section;  or 

(3)  Is  making  satisfactory  progress 
toward  fully  effective  child  support 
enforcement  and  will  continue  to  do  so. 

T.  By  revising  5  305.22(a)  to  read  as 
follows: 

§  305.22    State  financial  particlpatioa 
•         •         •         •         • 

(a)  A  State  must  participate 
financially  by  incurring  the  applicable 
State  share  of  the  program's 
administrative  costs  as  follows: 

FY  1983  through  FY  1987—30  percent 

FT  1988  and  FY  1989—32  percent 

FY  1990  and  thereafter — 34  percent:  and 


§305.28    (Amended) 

U.  By  inserting  a  comma  and  the 
reference  "302.52"  after  the  reference 
"302.51"  wherever  it  appears  in  $  305.28. 
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3.  45  CFR  Part  307  is  amended  as 
follows: 

A.  By  amending  9  307.10  by 
redesignating  the  introductory  phrase  as 
paragraph  (a);  paragraphs  (a)  and  (b)  as 
paragraphs  (a)  (1)  and  (2):  paragraphs 
(b)(1)  through  (13)  as  paragraphs  (a)(2)(i) 
through  (xiii);  and  paragraph  (b)(4)(i) 
through  (iv)  as  paragraphs  (a)[2](iv](A) 
through  (D);  changing  the  reference  to 
paragraph  (b)(1)  in  the  old  paragraph 
(b)(2)  to  (a)(2)(i);  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  907.10    Compulwte«d  support 
cnforcwiMnt  progivns. 

•         •         «         *         • 

(b)  A  State  computerized  support 
enforcement  system  established  under 
paragraph  (a)  of  this  section  may 
facilitate  the  development  and 
improvement  of  the  income  withholding 
and  other  procedures  required  under 
section  466(a)  of  the  Act  and  §  302.70 
and  S§  303.100  through  303.105  of  this 
chapter  through: 

(1)  The  monitoring  of  support 
payments; 

(2)  The  maintenance  of  accurate 
records  of  support  paj-ments;  and 

(3)  The  prompt  notice  to  appropriate 
officials  of  any  support  arrearages. 

B.  By  amending  S  307.15  by 
substituting  the  phrase  "§  307.10(a)"  for 
"5  307.10"  wherever  it  appears  in 
paragraph  (b)(7)  and  revising  paragraph 
(a)  and  paragraphs  (b)(2)  and  (b](5)  to 
read  as  follows: 

S  307.15    Approval  of  advance  planning 
documants  for  computartzed  support 
anforcwnant  •ystems  tliglbia  for  90 
parcantFFP. 

(a)  Approval  of  an  APD.  The  Office 
shall  not  approve  the  initial  and 
annually  updated  APD  unless  the 
document,  when  implemented,  will  carry 
out  the  requirements  of  §  307.10(a)  of 
this  part  and  the  optional  provision  in 

§  307.10(b)  of  this  part  when  elected  by 
the  State.  Conditions  for  APD  approval 
are  specified  in  this  section. 

(b)  •  •  * 


(2)  The  APD  must  specify  how  the 
objectives  of  the  computerized  support 
enforcement  system  in  §  307.10  will  be 
carried  out  throughout  the  State;  this 
includes  a  projection  of  how  the 
proposed  system  will  meet  the 
functional  requirements  of  S  301.10(a) 
and  the  functional  requirements  of 
§  307.10(b)  when  elected  by  the  State 
and  how  the  system  will  encompass  all 
pohtical  subdivisions  in  the  State  within 
a  reasonable  period  of  time. 
*        •        .        «        • 

(5)  The  APD  must  contain  a 
description  of  each  component  within 
the  proposed  computerized  support 
enforcement  system  as  required  by 
§  307.10(a)  and  the  optional  component 
of  S  307.10(b)  when  elected  by  the  State 
and  must  describe  information  flows, 
input  data,  and  output  reports  and  uses; 
***** 

C.  By  amending  §  307.25  by  revising 
paragraph  (b)  to  read  as  follows.  The 
introductory  text  of  the  section  is  shown 
for  the  convenience  of  the  reader  and 
contains  no  changes. 

§  307.25    Review  of  computerized  support 
enforcement  systems  eiigibia  for  90 
percent  FFP. 

The  Office  will  on  a  continuous  basis 
review,  assess  and  inspect  the  planning, 
design,  development,  installation, 
enhancement  and  operation  of 
computerized  support  enforcement 
systems  developed  under  §  307.10  of  this 
part  to  determine  the  extent  to  which 
such  systems: 
***** 

(b)  Meet  the  conditions  in  §  307.10(a) 
and  the  optional  provision  of  §  307.10(b) 
when  elected  by  the  State. 

D.  By  amending  S  307.30  by  revising 
paragraphs  (a)(2)  and  (b)  to  read  as 
follows:  j 

§  307.30    Federal  financial  participation  at 
ttie  90  percent  rata  for  computerized 
support  enforcement  systems. 

(a)  *  *  * 

(2)  The  Office  determines; 
(i)  The  system  meets  the  requirements 
specified  in  §  307.10(a};  or 


(ii)  The  system  meets  the 
requirements  specified  in  {  307.10(a]  and 
the  optional  provisions  in  §  307.10(b). 
***** 

(b)  Reimbursement  of  hardware.  FFP 
at  the  90  percent  rate  is  available  in 
expenditures  for  the  rental  or  purchase 
of  hardware  for  the  planning,  design, 
development,  installation,  enhancement 
or  operation  of  a  computerized  support 
enforcement  system  as  described  in 
§  307.10(a)  or  §  307.10(a)  and  (b). 
***** 

E.  By  amending  §  307.35  by  revising 
the  title,  the  introductory  text,  and 
paragraph  (a)  to  read  as  follows: 

§  307.35    Federal  financial  participation  at 
the  applicabia  matctiing  rata  for 
computerized  support  enforcement 
systems. 

Federal  financial  participation  at  the 
applicable  matching  rate  is  available 
only  in  computerized  support 
enforcement  systems  expenditures  for: 

(a)  The  operation  of  systems  that  meet 
the  requirements  specified  in  \  307.10(a) 
of  this  part  and  the  optional  provision  of 
§  307.10(b)  when  elected  by  the  State  if 
the  conditions  for  ADP  approval  in 
§  307.15  of  this  part  are  met; 
***** 

F.  By  substituting  the  phrase 
"applicable  matching  rale"  for  "70 
percent  rate"  wherever  it  appears  in 
Part  307. 

(Sec.  1102  of  the  Social  Security  Act)  (42 
U.S.C.  1302)  and  sees.  403(h),  404(d),  452(a), 
453.  454.  455,  457.  458,  466  and  467  of  the 
Social  Security  Act  (42  U.S.C.  603(h).  604(d). 
652(a),  653,  654,  655,  657.  658,  666  and  667) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679,  Child  Support 
Enforcement  Program) 

Dated;  August  15. 1984. 
Martha  A.  McSteen, 
Director.  Office  of  Child  Support  Enforcement 

Approved;  August  24, 1984. 
Margarat  M.  Hackler, 

Secretary. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Retiabilitative  Services 

34  CFR  Parts  75,  76  and  304 

Removal  of  Architectural  Barriers  to 
ttw  Handicapped  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  publishes  for 
comment  proposed  regulations  to  govern 
a  State  formula  grant  program  for  the 
elimination  of  architectural  barriers  to 
handicapped  individuals.  The  Removal 
of  Architectural  Barriers  to  the 
Handicapped  program  provides  grants 
to  State  educational  agencies  (SEAs)  to 
assist  them  in  making  subgrants  to  local 
educational  agencies  (LEAs)  and 
intermediate  educational  units  (lEUs)  to 
alter  existing  buildings  and  equipment. 
These  proposed  regulations  include 
application  requirements,  an  allocation 
formula,  and  funding  activities  that  are 
allowable  under  this  program. 

DATE:  Comments  must  be  received  on  or 
before  November  19, 1984. 
ADDRESS:  Comments  should  be 
addressed  to;  Dr.  David  Rostetter,  Office 
of  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Ave.,  SW.,  Switzer  Building,  Room  3607, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  A.  Jones,  Telephone  (202) 
732-1128. 

SUPPLEMENTARY  INFORMATION: 

A.  Overview  of  the  Program 

The  Removal  of  Architectural  Barriers 
to  the  Handicapped  program  is 
authorized  by  section  607  of  the 
Education  of  the  Handicapped  Act 
(EHA),  20  U.S.C.  1406.  as  amended  by 
section  5  of  the  Education  of  the 
Handicapped  Act  Amendments  of  1983, 
Pub.  L.  98-199,  December  2, 1983.  As 
amended,  section  607  provides  that: 

(a)  The  Secretary  is  authorized  to 
make  grants  and  to  enter  into 
cooperative  agreement  with  Slate 
educational  agencies  to  assist  such 
agencies  in  making  grants  to  local 
educational  agencies  or  intermediate 
educational  units  to  pay  part  or  all  of 
the  cost  of  altering  existing  buildings 
and  equipment  in  accordance  with 
standards  promulgated  under  the  Act 
approved  August  12, 1968  (Pub.  L.  90- 
480),  relating  to  architectural  barriers. 

(b)  For  the  purpose  of  carrying  out  the 
provisions  of  this  section,  there  are 
authorized  to  be  appropriated  such  sums 
as  may  be  necessary. 


J*ub  L  98-8,  commonly  referred  to  as 
the  Emergency  Jobs  Bill,  enacted  on 
March  24, 1983,  provides  $40  million  to 
carry  out  the  provisons  of  section  607. 
The  funds  will  remain  available  until 
expended. 

The  Architectural  Barriers  Act  of  1968 
(.-XBA).  Pub.  L.  9O-480.  42  U.S.C.  4151- 
4157.  requires  various  Federal 
agencies — not  including  the  Department 
of  Education — to  prescribe  such 
standards  for  the  design,  construction, 
and  alteration  of  certain  buildings  as 
may  be  necessary  to  ensure  that 
handicapped  individuals  will  have 
ready  access  to  and  use  of  those 
buildings.  These  agencies  include  the 
General  Services  Administration  (GSA), 
the  Department  of  Defense,  the 
Department  of  Housing  and  Urban 
Development,  and  the  United  States 
Postal  Service. 

Section  607  of  the  EHA  authorizes  the 
alteration  of  existing  buildings  and 
equipment  in  accordance  with  standards 
promulgated  under  the  ABA.  The 
alteration  of  existing  buildings  and 
equipment  under  this  part  must  be 
consistent  with  the  standards  adopted 
by  the  GSA  on  August  7,  1934  (49  FR 
31528)  and  incorporated  by  reference  at 
41  CFR  101-19.603  (49  FR  31625;  August 
7. 1984).  The  GSA  standards  must  be 
modified  as  appropriate  to  take  into 
account  the  age  groups  of  individuals 
who  will  benefit  under  this  program. 

The  Secretary  proposes  to  amend  the 
definition  of  "State-administered 
program"  in  34  CFR  76.1(b)  to  "State 
formula  grant  program"  to  more 
accurately  reflect  the  basis  for  the 
distinction  between  the  coverage  of  Part 
75  of  EDGAR  and  Part  76  of  EDGAR  to 
the  programs  of  the  Department. 

The  proposed  regulations  established 
a  State  formula  grant  program.  This  is 
consistent  with  the  revisions  to  Section 
607  of  the  EHA  made  by  the  Education 
of  the  Handicapped  Act  Amendments  of 
1983.  As  amended,  Section  607 
authorizes  the  Secretary  to  give  grants 
to  SEAs  for  the  removal  of  architectural 
barriers.  SEAs  then  give  subgrants  to 
LEAs  and  lEUs.  In  order  to  establish 
administration  procedures  for  this 
program  that  are  consistent  with 
procedures  used  for  the  Department's 
other  State  formula  grant  programs,  34 
CFR  76.102(x)  is  redesignated  as 
§  76.102{y),  and  a  new  provision  is 
added  at  34  CFR  76.102(x). 

This  new  provision  adds  the 
application  submitted  by  a  State  under 
the  Removal  of  Architectural  Barriers  to 
the  Handicapped  program  to  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
definition  of  "state  plan."  As  a  result  of 
this  amendment,  all  the  administrative 


procedures  set  out  in  the  EDGAR  which 
govern  State  plans  apply  to  the  Removal 
of  Architectural  Barriers  to  the 
Handicapped  program. 

The  authorizing  statute  for  this 
program  does  not  include  a  formula  for 
distributing  funds.  The  Secretary 
proposes,  however,  to  amend  the 
definitions  of  "direct  grant  program" 
and  "State  formula  grant  program"  at  34 
CFR  75.1(b)  and  76.1(b).  respectively,  to 
include  programs  which  contain  a 
regulatory  formula  for  distributing  funds. 
In  addition,  conforming  amendments  are 
made  to  34  CFR  76.260. 

B.  Summary  of  These  Proposed 
Regulations 

1.  Subpart  A — General 

Subpart  A  describes  the  basic  purpose 
of  the  Removal  of  Architectural  Barriers 
to  the  Handicapped  program.  This 
subpart  identifies  the  parties  that  are 
eligible  to  receive  grants.  Other  Federal 
regulations  which  apply  to  this  program 
are  also  Hsted.  In  addition.  Subpart  A 
contains  definitions  of  several  terms 
that  apply  to  this  program,  and 
commonly-used  acronyms.  The 
proposed  definition  for  "alteration"  in 
this  subpart  is  the  definition  used  under 
36  CFP  1190.3  (Architectural  and 
Transportation  Barriers  Compliance 
Board,  Minimum  Guidelines  for 
Accessible  Design).  The  definitions  of 
"equipment,"  "handicapped  children," 
"intermediate  educational  unit," 
"related  services,"  and  "special 
education"  under  section  602  of  the  EHA 
are  used  for  this  program.  The  Secretary 
especially  invites  comments  on  the 
proposed  definition  of  "alteration." 

2.  Subpart  B—How  does  an  SEA  Apply 
for  a  Grant? 

Subpart  B  sets  forth  the  requirement 
that  an  SEA  must  meet  in  order  to 
receive  a  grant  under  this  program, 
including  program  assurances  and 
application  requirements.  Assurances 
included  in  this  subpart  incorporate 
requirements  under  section  607  of  the 
EHA.  EDGAR,  and  Pub.  L.  98-8.  The  use 
of  assurances  in  the  program  application 
relieves  the  paperwork  burden  on  SEAs 
since  they  will  not  need  to  submit 
detailed  information  to  demonstrate 
how  applicable  statutory  and  regulatory 
requirements  will  be  met. 

In  its  application  for  program  funds, 
each  SEA  must  assure  that  the  quality  of 
the  environment  will  be  assessed 
according  to  provisions  in  the  National 
Enviroimiental  Policy  Act  of  1969  and 
Executive  Order  11514.  See  34  CFR 
75.601,  as  incorporated  by  34  CFR 
76.60Ci .    In  addition,  the  SEA  must 


Fedeml  Registef  /  Vol.  49.  No.  183  /  Wednesday,  September  19.  1984  /  Pwposed  Rules 


provide  the  Secretary  with  the 
information  required  under  34  CFR 
75.602(a)  [Presen-ation  of  historic  sites). 
The  Secretary  will  notify  SEA's  of  the 
date  on  which  they  must  submit  a 
summary  of  this  information  to  the 
Department. 

The  SEA  must  also  assure  that  special 
consideration  will  be  given  to  projects  in 
areas  experiencing  high  rates  of 
unemployment.  The  legislative  history  of 
Pub.  L.  9&-8  includes  this  provision  for 
making  section  607  awards  under  that 
appropriation.  See  Senate  Report  No. 
98-17  (1983),  pp.  33-34.  Section  101(c)  of 
Pub.  L.  98-8  requires  that,  to  the  extent 
practicable,  funds  authorized  by  the  Act 
be  used  in  a  manner  which  maximizes 
immediate  creation  of  new  employment 
opportunties  to  individuals  who  were 
unemployed  at  least  15  of  the  26  weeks 
immediately  preceding  the  March  24. 
1983.  date  of  its  enactment. 

In  its  application,  an  SEA  must 
describe  the  general  areas  to  be  funded 
under  this  program.  The  SEA  need  not 
describe  specific  projects,  nor  does  it 
submit  blueprints  to  the  Secretary  for 
approval. 

3.  Subpart  C—How  Does  the  Secretory 
Make  a  Grant  to  an  SK^? 

Section  607  of  the  EHA  does  not 
provide  a  formula  for  allocating 
available  funds  among  eligible  States. 
Section  304.20  of  the  proposed 
regulations  sets  out  two  alternative 
formulas  for  determining  the  amount  of 
funds  each  State  will  receive  under  the 
program.  The  first  formula  is  based  on 
the  number  of  handicapped  children  in 
each  particpating  State,  as  determined 
under  Part  B  of  the  EHA  and  the  State 
agency  program  for  handicapped 
children  under  Section  146  of  Title  1  of 
the  Elemenatary  and  Secondary 
Education  Act  of  1965.  The  second 
formula  is  based  on  the  number  of 
school-age  children  in  each  participating 
State.  The  Secretary  particularly  invites 
comment  on  the  appropriateness  of 
these  or  other  funding  formulas. 
1        Section  304.21  describes  how  excess 
funds  are  reallocated. 

4.  Subpart  D—How  Does  an  Applicant 
Apply  to  an  SEA  for  a  Sabgrant? 

Subpart  D  specifies  the  information 
which  LEAs  and  lEUs  must  include  in 
applications  for  subgrants.  Readers 
should  note  that  the  EDGAR  definition 
of  "local  educational  agency"  (34  CFR 
77.1(c))  is  substantively  the  same  as  the 
definition  of  that  term  under  section 
602(a)(8)  of  the  EHA,  and  includes  any 
■  public  institution  having  administrative 
control  and  direction  of  a  public 
elementary  or  secondary  school. 
Consequently,  State  agencies  and  other 


public  institutions  which  are  legally 
responsible  for  education  of 
handicapped  children  are  eligible  for 
subgrants  under  this  program. 

5.  Subpart  E—How  Does  an  SEA  Make 

a  Subgrant? 

Subpart  E  describes  the  raethods  an 
SEA  will  use  to  approve  or  disapprove 
applications  for  subgrants  from  LEIAs 
and  lEUs.  The  proposed  regulations 
permit  a  State  to  establish  criteria  for 
awarding  subgrants.  This  subpart 
includes  the  critiera  for  determining  the 
amount  of  subgrants  and  procedures  for 
reallocating  funds. 

6.  Subpart  F^What  Conditions  Must  Be 
Met  by  an  SEA.  LEA.  or  lEU? 

Subpart  F  describes  the  provisions 
with  which  recipients  must  comply  as  a 
condition  of  receiving  funds  under  the 
Removal  of  Architectural  Barriers  to  the 
Handicapped  program. 

The  Secretary  encourages  States  to 
use  their  funds  for  activities  that  will— 

(1)  Make  available  to  handicapped 
children  the  variety  of  educational 
programs  and  services  available  to  non- 
handicapped  children  in  the  area  served 
by  the  LEA  or  lEU; 

(2)  Provide  non-academic  and 
extracurricular  services  and  activities  in 
a  manner  that  affords  handicapped 
children  opportunity  for  participation  in 
those  services  and  activities;  and 

(3)  Provide  accessibility  to 
handicapped  individuals  involved  in  the 
education  of  handicapped  children  or 
eligible  to  participate  in  programs 
administered  by  LEAs  and  lEUs. 

The  Secretary  particularly  invites 
public  comment  on  whether  these 
activities  are  appropriate  priorities  for 
projects,  and  whether  the  final 
regulations  should  require  SElAs  to  give 
priority  to  applications  that  propose 
these  project  activities. 

7.  Subpart  G—What  are  the 
Administrative  Responsibilitjes  of  an 
SEA? 

Subpart  G  describes  the  amount  of 
grant  funds  that  the  SEA  can  use  for 
administrative  costs  including,  among 
other  things,  technical  assistance  to,  and 
monitoring  of,  participating  LEAs  and 
lEUs. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 


Regulatory  Flexibility  Act  Certificatiao 

These  regalations  authorized 
assistHioe  to  iscml  «(iacational  asemcies 
(LEAfl)  thrau^  a  State  formula  grant 
program  tka<  impaoes  mtainal  bMdan 
on  participatiag  LEAs.  The  Secretaiy , 
therefore,  oertifiea  lliat  tlieae  ptape«ed 
reguiatioiM  twiU  jiot  teve  a  ■ipilficant 
economic  impact  on  a  uibstential 
number  of  small  eotities. 

Intergovanunmtal  Aoview 

This  pragram  is  subject  to  the 
requirements  of  Executive  Onto- 12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158;  June  24. 1983).  The  objective  of 
the  Executive  Order  w  to  foster  an 
inteiigovemmeBUil  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  govenniieni  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  acoordaace  with  the  Order,  this 
document  is  inteaded  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  received  on  or 
before  November  19, 1984  will  be 
considered  before  the  Secretary  issues 
final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period,  in  Room 
3531,  330  C  Street  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Paper%vork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
proposed  rules  will  be  sent  to  OMB  for 
review  under  the  provisions  of  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511). 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportimities  to  reduce  any  regulatory 
burdens  found  in  these  regulations. 

Comments  concerning  information 
collection  requirements  only  should  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
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Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
17th  and  Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20503.  Attention:  Desk 
Officer  for  the  U.S.  Department  of 
Education.  All  other  comments 
regarding  these  proposed  regulations 
should  be  sent  to  the  Department  of 
Education  at  the  address  given  at  the 
beginning  of  this  preamble. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  submission  of  information  that  is 
already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  304 

Education.  Education  of  handicapped. 
Grants  program — education.  Local 
educational  agency.  School.  School 
construction,  State  educational 
agencies. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.155:  Removal  of  Architectural  Barriers  to 
the  Handicapped) 

Dated:  September  13, 1984. 
T.  H.  Bell. 

Secretary  of  Educoiion. 

PART  75— {AMENDED] 

The  Secretary  proposes  to  amend 
Parts  75  and  76  and  to  add  a  new  Part 
304  to  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Section  75.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§75.1     Programs  to  which  Part  75  applies. 

•  *         «         •         • 

(b)  If  a  direct  grant  program  does  not 
have  implementing  regulations,  the 
Secretary  implements  the  program  under 
the  authorizing  statute  and.  to  the  extent 
consistent  with  the  authorizing  statute. 
under  the  General  Education  Provisions 
Act  and  the  regulations  in  this  part.  For 
the  purposes  of  this  part,  the  term 
"direct  grant  program"  includes  any 
grant  program  of  the  Department  other 
than  a  program  whose  authorizing 
statute  or  implementing  regulations 
provide  a  formula  for  allocating  program 
funds  among  eligible  States. 

•  *         *         •         * 

2.  The  table  following  §  75.1  is 
amended  by  removing  the  following 
language  from  the  list  in  Section  IV. C. 


Education  of  the  Handicapped 
Programs: 

"Removal  of  Architectural  Barriers  to 
the  Handicapped";  "Section  607  of  the 
Education  of  the  Handicapped  Act  (20 
U.S.C.  1406)";  "None";  "None". 

PART  76— (AMENDED] 

3.  Section  76,1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 


accordance  with  the  authorizing  statute 
or  implementing  regulations  for  that 
program.  (20  U.S.C.  3474(a)) 

8.  A  new  Part  304  is  added  to  Title  34 
of  the  Code  of  Federal  Regulations,  as 
follows: 

PART  304— REMOVAL  OF 
ARCHITECTURAL  BARRIERS  TO  THE 
HANDICAPPED  PROGRAM 


§  76.1     Programs  to  which  Part  76  applies.         Subpart  A— General 


(b)  If  a  State  formula  grant  program 
does  not  have  implementing  regulations, 
the  Secretary  implements  the  program 
under  the  authorizing  statute  and,  to  the 
extent  consistent  with  the  authorizing 
statute,  under  the  General  Education 
Provisions  Act  and  the  regulations  in 
this  part.  For  the  purposes  of  this  part, 
the  term  "State  formula  grant  program" 
means  a  program  whose  authorizing 
statute  or  implementing  regulations 
provide  a  formula  for  allocating  program 
funds  among  eligible  States. 

•  •  *  *  * 

4.  The  table  following  §  76.1  is 
am.ended  by  adding  the  following 
language  to  the  list  in  Section  B. 
Education  of  the  Handicapped 
Programs: 

"Removal  of  Architectural  Barriers  to 
the  Handicapped":  "Section  607  of  the 
Education  of  the  Handicapped  Act  (20 
U.S.C.  1406)";  "Part  304";  "84.155". 

*  *  •  •  * 

5.  Section  76.102  is  amended  by 
redesignating  paragraph  (x)  as 
paragraph  (y)  and  adding  a  new 
paragraph  (x)  to  read  as  follows: 

§  76.102    Definition  of  "State  plan"  for  Part 

76. 

•  *         *  I      *         « 

(x)  Removal  of  Architectural  Barriers 
to  the  Handicapped.  The  application 
under  Section  607  of  the  Education  of 
the  Handicapped  Act. 

6.  The  table  following  §  76.125  is 
amended  by  adding  the  following 
language  to  the  list  under  "Education  for 
the  Handicapped  Programs":  "84.155 
Removal  of  Architectural  Barriers  to  the 
Handicapped";  'Section  607.  Education 
of  the  Handicapped  Act  (20  U.S.C. 
1406)";  "304". 

7.  Section  76.260  is  revised  to  read  as 
follows: 

§  76.260    Allotments  are  made  under 
program  statute  or  regulations. 

(a)  The  Secretary  allots  program  funds 
to  a  State  in  accordance  with  the 
authorizing  statute  or  implementing 
regulations  for  the  program. 

(b)  Any  reallotment  to  other  States 
will  be  made  by  the  Secretary  in 


St*c. 

304.1  The  Removal  o(  Architectural  Barriers 
to  the  Hanoicapped  program. 

304.2  Applicability  of  regulations  in  this 
part. 

304.3  Regulations  that  apply  to  the  Removal 
of  Architectural  Barriers  to  the 
Handicapped  program. 

304.4  Definitions. 

304.5  Acronyms  that  are  used. 
:3O4.6-.3049     |Rpser\'ed| 

Subpart  B— How  Does  an  SEA  Apply  for  A 
Grant? 

304.10  Submission  of  an  SEA  application. 

304.11  Content  of  SEA  application. 
304.12-304.19    [Reserved) 

Subpart  C— How  Does  the  Secretary  Make 
a  Grant  to  an  SEA? 

304.20    Amount  of  an  SEA's  grant. 
;J04.21     Reallocation  of  excess  funds. 
:«)4.22-304.29     jReservedj 

Subpart  D— How  Does  an  LEA  or  lEU  Apply 
to  an  SEA  for  a  Subgrant? 

304.30  Suljmission  of  an  application  to  the 
SEA. 

304.31  UJA  and  lEU  applications. 
304.32-304.39    (Reserved) 

Subpart  E— How  Does  an  SEA  Make  a 
Subgrant? 

;i04  40    Amount  of  a  subgrant  to  an  LEA  or 

lEU. 
304.41     Reallocation  of  excess  funds. 
304.42-304.49     [Reserved) 

Subpart  F— What  Conditions  Must  be  Met 
by  an  SEA,  LEA,  or  lEU? 

304.50  Standards  for  the  removal  of 
architectural  barriers. 

304.51  Project  priorities. 

304.52  Project  requirements. 
304.53-304.59    [Reserved) 

Subpart  G— What  are  the  Administrative 
Responsibilities  of  an  SEA? 

304.60  Amount  available  for  SEA 
administration. 

304.61  Administrative  responsibilities  and 
allowable  costs. 

304.62-304.69     (Reserved) 

Authority:  Sec.  607.  Education  of  the 
Handicapped  Act  (20  U.S.C.  1406):  sec.  101(c). 
Pub.  L.  98-8.  97  Stat.  31-32  (1983),  unless 
otherwise  noted. 
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Subpart  A— General 

§  304.1    th*  Itamoval  of  ArcMtactimri 
Barriers  to  ttM  Hanetci^pad  program. 

The  purpose  of  this  part  is  to  provide 
financial  assistance  to  State  educational 
agencies  and.  through  them,  to  local 
educational  agencies  and  intermediate 
educational  units  to  remove 
architectural  barriers  to  the 
handicapped. 

(20  U.S.C.  1406) 

§  304.2    AppHcabittty  ot  regulations  In  ttils 
pert 

This  part  applies  to  assistance  under 
section  607  of  the  Education  of  the 
Handicapped  Act. 

(20  U.S.C  1406) 

§  304.3    Regulations  that  apply  to  ttie 
Removal  of  Architectural  Barriers  to  the 
Handicapped  program. 

The  following  regulations  apply  to 
assistance  under  the  Removal  of 
Architectural  Barriers  to  the  '* 

Handicapped  program: 
(a)  The  regulations  in  this  Part  304 
fb)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  set  out  in  the  following  parts 
of  Title  34  of  the  Code  of  Federal 
Regulations — 

(1)  Part  74  (Administration  of  Grants); 

(2)  Part  76  (State-administered 
Programs); 

(3)  Part  77  (Definitions): 

(4)  Part  78  (Education  Appeal  Board); 
and 

(5)  Part  79  (Intergovernmental 
Review). 

(20  U.S.C.  1406:  20  U.S.C.  3474(a)) 

§  304.4    Definitions. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Application 

EDGAR 

Fiscal  year 

Grant 

Local  education  agency 

Project 

Public  , 

Secretary 

State 

State  educational  agency 

Subgrant 

(U.S.C.  3474(a)) 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  300.5(a).  300.7.  300.13. 
and  300.14: 

Handicapped  children 
Intermediate  educational  unit 
Related  services 
Special  education 

(20  U.S.C.  1401(a)(1),  (16.  (17).  (22)) 


(c)  Other  definitions  that  apply  to  this 
part.  In  addition  to  the  definitions 
referred  to  in  paragraphs  (a)  and  fb),  the 
following  definitions  apply  to  this  part: 

(1)  "Alteration"  means  any  change  in 
a  building  or  facility  or  its  permanent 
fixtures  or  equipment.  It  includes,  but  is 
not  limited  to.  remodeling,  renovation, 
rehabilitation,  reconstruction,  changes 
or  rearrangement  in  structural  repairs.  It 
does  not  include  normal  maintenance, 
reroofing,  or  changes  to  mechanical 
systems. 

(36  CKR  1190.3) 

(2)  "Equipment"  includes  machmery, 
utihties.  and  built-in  equipment  and  any 
necessary  enclosures  or  structures  to 
house  them,  and  includes  all  other  items 
necessary  for  the  functioning  of  a 
particular  facility  as  a  faciUty  for  the 
provision  of  educational  services, 
including  items  such  as  instructional 
equipment  and  necessary  furniture. 
printed,  published,  and  audio-visual 
instructional  materials, 
telecommunications,  sensor,,  and  other 
technological  aids  and  devices,  and 
books,  periodicals,  documents,  and 
other  related  materials. 

(20  U.S.C.  1401(a)(51.  1406) 

§  304.5    Acronyms  ttiat  era  used. 

The  following  acronyms  are  used  in 
this  part: 

"lEU"  stands  for  intermediate 
educational  unit. 

"LEA"  stands  for  local  educational 
agency. 

"SEA"  stands  for  State  educational 
agency. 

(20  U.S.C.  1406) 
§§304.6-304.9    [Reserved J 

Subpart  B— How  Ooea  an  SEA  Apply 
for  a  Grant? 

§304.10    Submission  of  an  SEA 
application. 

In  order  to  receive  funds  under  this 
part,  an  SEA  must  submit  an  application 
to  the  Secretary  for  review  and 
approval. 

(20  U.S.C.  1406) 

§  304. 11    Content  of  SEA  application. 

(a)  Each  SEA  shall  include  in  its 
application  assurances  that — 

(1)  Funds  received  under  this  part  will 
be  used  to  pay  the  costs  of  altering 
existing  buildings  and  equipment  in 
accordance  with  the  standards  in 

§  304.50; 

(2)  In  using  funds  appropriated  under 
Pub.  L  98-8,  special  consideration  will 
be  given  to  projects  in  areas 
experiencing  high  rates  of 
unemployment;  and 


(Pnb.  L  W-8.  "Bdncation  for  the 
Handtcappod".  97BtBi  27^1989);  8.  Rep.  No. 
17.  98th  Cong..  1st  SeM.  83-34  (1983)) 

(3)  Funds  provided  under  this  part 
that  are  appropiiated  under  Pub.  L  88-8 
will,  to  the  extent  practicable,  be 
utilized  in  manner  which  maximizes 
immediate  craatiQn  ai  new  emplo)rment 
opportunities  to  individuals  who  were 
unemployed  at  least  15  of  the  26  weeks 
immediately  preceding  March  24, 1983 
( the  date  of  enactment  of  Pub.  L  98-a). 

(Pub.  L  ee-B,  section  im(c);  97  SUt  31-32 

11983)) 

(b)  Each  SEA  application  must  also 
include  the  following  information: 

(1)  A  description  of  the  goals  and 
objectives  to  be  supported  by  the  grant 
in  sufficient  detail  for  the  Secretary  to 
determine  what  will  be  achieved  with 
the  grant. 

(2)  Hie  estimated  number  of  LEAs  and 
lEUs  that  will  receive  subgrants,  and  a 
description  of  the  proceduree  and 
criteria  the  SEA  will  use  to  award 
subgrants  to  LEAs  and  lEUs,  including 
any  priorities  established  by  the  SEA 
under  5  304.Sl(b)  (see  \  804.40  and 
Subpart  F,  "What  Conditions  Must  Be 
Met  by  an  SEA.  LEA,  or  ffiUT'). 

(20  U.S.C.  1408) 
§$304.12-304.19    [Reserved] 

Subpart  C^How  Doe*  the  8«cratery 
Make  a  Qrant  to  an  SEA? 

§304.20    Amount  Of  an  SEA'S  grant 
(Option  1) 

(a)  The  amount  of  an  SEA's  grant 
under  this  part  is  determined  by — 

(1)  Dividing  the  number  of 
handicapped  children  in  that  State  by 
the  total  number  of  handicapped 
children  in  all  States  submitting 
approvable  applications  under  this  part 
and 

(2)  Multiplying  that  fraction  by  the 
amount  of  funds  available  for  grants 
under  this  part. 

(b)  For  the  purpose  of  this  section,  the 
term  "handicapped  children"  means  the 
number  of  handicapped  children 
determined  by  the  Secretary — 

(1)  Under  section  611  of  the  Act,  to  be 
receiving  special  education  and  related 
services;  or 

(2)  In  average  daily  attendance  at 
schools  for  handicapped  children 
operated  or  supported  by  a  State  agency 
within  the  meaning  of  section  146  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965. 

(Optioo  2] 

The  Secretary  awards  to  each  State 
submitting  an  approvable  application  an 
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amount  which  bears  the  same  ratio  to 
the  amount  of  available  funds  as  the 
school-age  population  of  that  State 
bears  to  the  school-age  population  of  all 
States  submitting  approvable 
applications. 

(20  L'.S.C.  1406) 

9  304.21     Reallocation  of  excess  funds. 

The  Secretary  may  reallocate  funds — 
or  portions  of  those  funds — made 
available  to  an  SEA  under  this  part  if 
the  Secretary  determines  that  the  SEA 
caruiot  use  the  funds  in  a  manner 
consistent  with  the  requirements  of 
applicable  statutes  or  this  part.  Any 
reallocation  is  made  on  the  same  basis 
as  grants  are  determined  under  §  304.20. 

(20  U.S.C.  1406) 
§§304.22-304.29    (Reserved] 

Subpart  D — How  Does  an  LEA  or  lEU 
Apply  to  an  SEA  for  a  Subgrant? 

§  304.30    Submission  of  an  application  to 
ttwSEA. 

In  order  to  receive  funds  under  this 
part  for  any  fiscal  year  an  LEA  or  lEU 
shall  submit  an  application  for  a 
subgrant  to  the  appropriate  SEA, 

(20  U.S.C.  1406,  3474(a)) 

§  304.3 1    LEA  and  lEU  applications. 

An  LEA  or  lEU  shall  include  in  its 
application  any  information  that  is 
required  by  the  SEA  in  order  to  fulfill  its 
responsibilities  under  this  part. 

(20U.S.C.  1406,  3474(a)) 

§§304.32-304.39    [Reserved! 

Sut>part  E— How  Does  an  SEA  Make  a 
Subgrant? 

§  304.40    Amount  of  a  subgrant  to  an  LEA 
orlEU. 

(a)  The  SEA  shall  determine  the 
amount  of  a  subgrant  to  an  LE.A.  or  lEU 
based  on — 

(1)  The  size,  scope,  and  quality  of  the 
proposed  project:  and 


(2)  Any  other  relevant  criteria 
developed  by  the  SEA  and  included  in 
the  SEA  application  approved  by  the 
Secretary. 

(b)  The  SE1.'\  may  establish  minimum 
and  maximum  amounts  for  subgrants. 

(20  use.  1406)1 

§  304.41     Reallocation  of  excess  turds 

(a)  The  SEA  may  reallocate  funds 
provided  for  subgran!s  under  this  part  if 
an  LEA  or  lEU  cannot  use  the  funds  in  a 
manner  consistent  with  the 
requirements  of  section  607  of  the 
Education  of  the  H.3ndic«pped  Act  and 
requirements  in  this  part. 

(b)  The  SEA  shall  reallocate  funds  in 
accordance  with  the  criteria  and 
priorities  for  approving  subgrants  in  its 
approved  application. 

(20  use  UW) 

§§  304.42-304.49     i  Reserved  j 

Subpart  F— What  Conditions  Must  Be 
Met  by  an  SEA,  LEA,  or  lEU? 

§  304.50    Standards  for  the  removal  of 
architectural  barriers. 

The  alteration  of  existing  buildings 
and  equipment  under  this  part  must  be 
done  consistently  with  standards 
adopted  by  the  General  Services 
Administration  (GSA)  under  Pub.  L.  90- 
4flO.  the  .Architectural  Barriers  Act  of 
1968.  However,  the  dinensions  set  out  in 
those  standards  must  be  modified  as 
appropriate  considering  the  age  groups 
of  the  individuals  who  will  use  the 
buildi.ngs  or  equipment. 

Note.— On  August  7.  1984.  the  GSA 
adopted  new  stand.irds  under  the 
.Arfihitectural  Barriers  Act  (49  F"R  313281  and 
incorporated  them  by  reference  «t  41  eFH 
101-19  603  (49  FR  31625). 
(20  use.  1406) 

§  304.51     Project  priorities. 

An  SEA  may  establish  priorities  for 
the  use  of  funds  made  available  under 
this  part.  The  SEA  may,  for  Example, 


give  special  consideration  to  projects 
that  will  meet  the  special  needs  of  urban 
or  rural  locations,  or  thdt  will  facilitate 
the  transition  of  handicapped  children 
and  individuals  from  school  to  work. 

(20  use.  1406) 

§  304.52    Project  requirements. 

To  the  extent  practicable,  funds  made 
available  under  this  part  that  are 
appropriated  under  Pub.  L.  98-8  must  be 
utilized  to  create  new  employment 
opportunities  for  the  unemployed,  as 
required  by  Pub.  L.  98-8.  section  101(c). 

(Pub.  L  98-a,  sec.  lOlfcl:  97  Stat.  31-32  (1983)) 
§§304.53-304.53    [Reserved] 

Subpart  G— What  Are  the 
Administrative  Responsibilities  of  an 

SEA? 

§  304  60    Amount  available  for  SEA 
administration. 

An  SEA  may  use  up  to  five  percent  of 
its  grant  for  the  cost  of  administering 
funds  provided  under  this  part. 

(20  use.  1406) 

§  304.61     Administrative  responsibilities 
and  allowable  costs. 

.•Administrative  costs  under  this  part 
include — 

(a)  .Approval,  supervision,  monitoring. 
and  evaluation  by  an  SEA  of  the 
effectiveness  of  projects  assisted  by 
funds  made  available  under  this  part; 
and 

(b)  Technical  assistance  that  an  SEA 
provides  to  LEAs  and  lEUs  with  respect 
to  the  requirements  of  this  part. 

(20  U.S.C.  1406) 
§§304.62-304.69    [Reserved] 
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Marine  Safety 

Coast  Guard 

Maritime  Carriers 

Federal  Maritime  Commission 
Marketing  Agreements 

Agricultural  Marketing  Service 
Meat  Inspection 

Food  Safety  and  Inspection  Service 
Mortgage  Insurance 

Housing  and  Urffkn  Development  Department 
Pipeline  Safety 

Research  and  Special  Programs  Administration 
Quarantine 

Animal  and  Plant  Health  Inspection  Service 
Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  Office 

Water  Pollution  Control 

Environmental  Protection  Agency 
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36813 


36984 


36862 


36815 
36815 


36900 
36901 

36922 


36840 
36840 
36841 

36876 


36980 
36980 


Th*  President 

ADMINISTRATIVE  ORDERS 

Steel  import  relief  determination  (Memorandum  of 
September  18,  1984) 

Executive  Agencies 

African  Development  Foundation 

NOTICES 

Meetings:  Sunshine  Act 
Agricultural  Marlteting  Service 

PROPOSED  RULES 

Lemons  grown  in  Arizona  and  California;  extension 
of  time 

Agriculture  Department 

See  Agricultural  Marlceting  Service:  Animal  and 
Plant  Health  Inspection  Service:  Food  Safety  and 
Inspection  Service:  Packers  and  Stockyards 
Administration;  Soil  Conservation  Service. 

Animal  and  Ptant  Healtti  Inspection  Service 

RULES 

Plant  quarantine,  domestic: 
Com  cyst  nematode;  interim  rule  affirmed 
European  Larch  canker,  interim 

Army  Department 

NOTICES 

Meetings: 
Medical  Research  and  Development  Advisory 
Committee 
Science  Board 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreeements; 

Venereal  disease  professional  education  project 
grant 

Coast  Guard 

RULES 

Anchorage  regulations: 

Connecticut 
Drawbridge  operations: 

Massachusetts 
Ports  and  waterways  safety: 

Hampton  Roads.  VA:  safety  zone 
PROPOSED  RULES 
Anchorage  regulations: 

Massachusetts;  withdrawn 
NOTICES 
Meetings: 

Coast  Guard  Academy  Advisory  Committee 

Towing  Safety  Ad^jjpory  Committee 

Commerce  Department 

See  International  Trade  Administration:  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 


Commodity  Futures  Trading  Commission 

RULES 

36825     Speculative  positions  limits:  domestic  agricultural 
commodities 

Defense  Department 

See  also  Army  Department:  Defense  Contract 

Audit  Agency;  Engineers  Corps. 

NOTICES 

36900  Agency  information  collection  activities  under 
0MB  review  (2  documents) 

Defense  Contract  Audit  Agency 

NOTICES 

Senior  Executive  Service; 

36901  Performance  Review  Board:  membership 

Economic  Regutatory  Administration 
NOTICES 

Remedial  orders: 
36906  Empire  Gas  Corp. 

36906        Lantern  Petroleum  Corp.  et  al. 

Education  Departntent 

PROPOSED  RULES 

Elementary  and  secondary  education: 
36877         Education  Consolidation  and  Improvement  Act  of 
1981:  Chapter  1  (disadvantaged  children)  and 
Chapter  2  (block  grants)  programs;  extension  of 
time 

NOTICES 

Grants;  availability,  etc.: 

36902  Talent  search  and  educational  opportunity 
centers  programs;  application  preparation 
workshops 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Energy  Research  Office:  Federal  Energy  Regulatory 
Commission:  Hearings  and  Appeals  Office,  Energy 

Department. 

NOTICES 

Grant  awards: 

36906  Garfield  County  Department  of  Development 
International  atomic  energy  agreements:  civil  uses; 
subsequent  arrangements: 

36905         Japan 

36903  Nature!  gas  markets  status:  report  to  Congress: 
inquiry- 
Energy  Research  Office 

NOTICES 

Meetings: 

36907  Energy  Research  Advisory  Board  (2  documents) 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
36902         Pine  Creek  Lake,  McCurtain  and  Pushmataha 

Counties,  OK;  hydropower  project 
36901         Waiulua  Bay,  Waikoloa,  South  Kohala,  HI,  resort 

hotel 
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36842 
37007 


36844 
36846 


36986 

36877 

36879 
36880 

37046 

37010 

36913 


Environmental  Protection  Agency 

RULES 

Air  quality  implen;entation  plans:  approval  and 
promulgation;  various  States: 

Oregon 
Water  pollution  control: 

National  pollutant  discharge  elimination  systerq 

permit  requirements 
Toxic  substances: 

Inventory  reporting;  petition  denied 

Mixed  mono  and  diamides  of  organic  acid; 

restriction  on  use  in  metalworking  fluids; 

immediately  effective  proposed  rule 
Water  pollution  control: 

Secondary  treatment  information 

PflOPOSEO  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 

Inorganic  arsenic;  comment  period  reopened 
Air  quality  implementation  plans;  delayed 
compliance  orders,  etc.: 

Tennessee 
Toxic  substances: 

Alkyl  aryl  phosphine;  significant  new  uses 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 

Best  conventional  pollutant  control  technology 

guidelines;  data  availability 
Water  pollution  control: 

Secondary  treatment  information;  comments 

summary  and  extension  of  time 
NOTICES 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices;  monthly  status  reports 


Equal  Employment  Opportunity  Commission 

NOTICES 

36982     Meetings;  Sunshine  Act 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives; 

Ayres  Corp. 

Boeing 

British  Aerospace 

Gates  Learjet 

Hiller 

Walter  Kidde  et  al. 
Transition  areas 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie 

Boeing 

British  Aerospace  (2  documents] 


36822 
36819 
36820 
36821 
36823 
36824 
36825 


36862 
36863 
36864, 
36865 
36866 
36867 
36869 


Canadair 

McDonnell  Douglas 
VOR  Federal  airways 


Federal  Communications  Commission 

NOTICES 
36982     Meetings;  Sunshine  Act 

Federal  Deposit  Insurance  Corporation 

NOTICES 
36982,    Meetings;  Sunshine  Act  (3  documents! 
36983 


Federal  Election  Commission 

NOTJCfS 

36983     Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
36829         Genera!  Counsel  v\  al. 
NOTICES 
Hearings,  etc.: 

Central  Vermont  Public  Service  Corp.  (8 

documents) 


36908- 

36910 

36910 

36911 

36911 

36912 

36912 

36907 


36912 
36913 
36908 


36981 


36920 
36920 

36920 

36920 

36920 
3,6920 
36921 
36921 
36921 


36856 


36921 
36983 


Delmarva  Power  &  Light  Co. 

Neisler,  Inc. 

Pacific  Power  &  Light  Co. 

Puget  Sound  Power  &  Light  Co. 

Tampa  Electric  Co. 

Tennessee  Gas  Pipeline  Co. 
Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc. 

Eastman  Kodak  Co. 

Enterprise  Products  Co. 

Union  Texas  Petroleum 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
New  London  County.  CT;  intent  to  prepare 

Federal  Home  Loan  Bank  Board 

NOTICES 

Applications,  etc.: 
Atchafalaya  Savings  &  Loan  Association 
First  Federal  Savings  &  Loan  Association  of 
Colorado  Springs 

First  Federal  Savinsg  &  Loan  Association  of 
Council  Bluffs 

First  Federal  Savings  &  Loan  Assocaition  of 
Nacogdoches 

Freedom  Federal  Savings  &  Loan  Association 
Frontier  Federal  Savings  &  Loan  Association 
Home  Federal  Savings  &  Loan  Association 
Pioneer  Federal  Savings  &  Loan  Association 
Valley  Federal  Savings  &  Loan  Association 

Federal  Maritime  Commission 

RULES 

Certification  of  company  policies  and  efforts  to 
combat  rebating  in  foreign  commerce  of  U.S. 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Village  Financial  Corp.  et  al. 
Meetings:  Sunshine  Act 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
36886         Desert  dace:  comment  period  reopened,  etc. 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  an^.  related  products: 

Sulfadimethoxine 
PROPOSED  RULES 
Food  for  human  consumption: 

Cucumbers,  pickled;  standard  consideration 

terminated 


36829 


36870 
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36871 


36924 


36924- 
36925 


Edible  fungi  and  fungus  products:  standard 

consideration  terminated 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

Suldixine  Tablets,  Sudine  Tablets,  and  Symbio 

Injection;  approval  withdrawn 
Food  for  human  consumption: 

Green  beans,  canned;  identity  standard 

deviation;  market  testing  permit  (4  documents) 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
36817         Import  inspection  system 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration:  National  Institutes  of  Health: 
Public  Health  Service. 


Health  Resources  and  Services  Administration 

NOTICES 

Grants;  availability,  etc.: 
Medical  facility  construction  and  modernization 
(Hill-Burton  Program);  Federal  right  of  recovery 
and  interest  charge  calculation 


36926 


36906 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Remedial  orders: 
Objections  filed 


Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
36871         Multifamily  rental  housing  and  nursing  homes; 
mortgagor  risk  on  HUD  insured  projects 

NOTICES 
36928-   Agency  information  collection  activities  under 

36929  OMB  review  (4  documents) 
Grants;  availabihty,  etc.: 

36934         Community  development  block  grant  programs; 
Indian  tribes  and  Alaskan  Native  villages 

36930  Community  development  block  grant  programs: 
local  property  urban  homesteading 
demonstration  program 

Meetings: 
36927         Contract  Document  Reform  Advisory  Committee 

Interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Service;  Reclamation  Bureau:  Surface  Mining 
Reclamation  and  Enforcement  Office. 

Internal  Revenue  Service 

RULES 

Income  taxes: 
36830         Personal  services  income  of  nonresident  alien 
individuals;  withholding  exemptions,  etc. 

International  Trade  Administration 

NOTICES 

Antidumping: 
36888         Large  power  transformers  from  France 
36897         Polyvinyl  chloride  sheet  and  film  from  Taiwan 


36941 


36942 


36943 


36856 

36935 

36940 

36938 
36936 

36936 

36939 

36935 

36939 
36936 


36940 


36898 


36927 
37016 
37016 


36860 


36899 
36899 

36899 


Interstate  Commerce  Commission 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Rail  carriers: 
Environmental  notices  in  abandonment  and  rail 
exemption  proceedings;  State  agency  listing 

Railroad  services  abandonment: 
Grand  Trunk  Western  Railroad  Co. 

Land  IManagement  Bureau 

RULES 

Public  land  orders: 

Arizona 
NOTICES 

Conveyance  and  opening  of  public  lands: 

Oregon 
Management  framework  plans; 

Utah;  amendment 
Meetings: 

Carson  City  District  Advisory  Council 

Helicopter  use  in  gathering  wild  horses  (Oregon) 
Motor  vehicles;  off-road  vehicle  designations: 

Nevada 
Resource  management  plans/environmental  impact 
statements: 

Medicine  Lodge  Resource  Area,  ID 
Sale  of  public  lands: 

Utah 
Withdrawal  and  reservation  of  lands: 

Colorado 

Oregon 

IMInerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Mobile  Oil  Exploration  &  Producing  Southeast, 

Inc. 

National  Bureau  of  Standards 

NOTICES 

Laboratory  Accreditation  Program,  National 
Voluntary: 
Monthly  report  and  status  of  programs 

National  Institutes  of  Health 

NOTICES 

Meetings: 

.National  Heart,  Lung,  and  Blood  Institute  (2 

documents) 

Recombinant  DNA  Advisory  Committee 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines,  proposed 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 

Tanner  crab  off  Alaska 
NOTICES 
Marine  mammal  permit  applications: 

Southwest  Fisheries  Center 

Zeedierenpark  Harderwijk  B.V. 
Senior  Executive  Service: 

Performance  Review  Boards;  membership 


VI 


Federal  Register  /  Vol.  49.  No.  184  /  Thursday.  September  20.  1984  /  Contents 


)Ml 


36940 
36941 
36941 


36947 
36948 

36844 

36944 

36944 


36943 

36973 
36949 

36888 

36974 

36927 
36941 


36859 


National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

International  Leisure  Hosts,  Inc. 
Environmental  statements:  availability,  etc.: 

Kenai  Fjords  National  Park 
Meetings: 

Appalachian  National  Scenic  Trail  Advisory 

Council 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Tennessee  Valley  Authority 

Virginia  Electric  &  Power  Co. 
Environmental  statements:  availability,  etc.: 

South  Carolina  Electric  &  Gas  Co.  et  al. 
Meetings: 

Reactor  Safeguards  Advisory  Committee 
Reports;  availability,  etc.: 

Stress-corrosion  cracking  in  piping  of  bcnling 

water  reactor  plants,  investigation  and 

evaluation 

Oceans  and  Atmosphere,  National  Advisory 
Committee 

NOTICES 

Meetings 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Privacy  Act;  systems  of  records 

Paclcers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Cattleman's  Commission  Co.,  Arkansas,  et  al. 

Postal  Rate  Commission 

NOTICES 

Post  Office  closings;  petitions  for  appeal: 
East  Orwell,  OH 

Pulific  HeaKti  Service 

NOTICES 

Organization,  functions,  and  authority  delegations 
Health  Resources  and  Services  Administration 

Reclamation  Bureau 

NOTICES 

Central  Valley  Project,  Calif.;  water  service 
ratesetting  policy;  extension  of  comment  period 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation;  welders, 
qualification 


Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

36976  American  Electric  Power  Co..  Inc.,  et  al. 

36974  Empire  Builder  Tax  Free  Bond  Fund  Investment 
Trust  of  Boston-Massachusetts  Tax  Free  Income 
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Presidential  Documents 


Memorandum  of  September  IB,  1984 
Steel  Import  Relief  Determination 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  202(b)(1)  of  the  Trade  Act  of  1974,  (P.L  93-618,  88  Stat. 
1978),  I  have  determined  the  actions  I  will  take  with  respect  to  the  report  of 
the  United  States  International  Trade  Commission  (USITC)  dated  July  24.  1984 
concerning  carbon  and  alloy  steel. 

I  have  determined  today  under  Section  203  of  the  Trade  Act  that  import  relief 
is  not  in  the  national  economic  interest  for  the  following  reasons: 

1.  In  responding  fo  this  pressing  import  problem,  we  must  do  all  we  can  to  avoid  protectionism,  to 
keep  our  market  open  to  free  and  fair  competition,  and  to  provide  certainty  of  access  for  our 
trading  partners.  This  Administration  has  repeatedly,  and  most  recently  at  the  London  Economic 
Summit,  committed  itself  to  "resist  continuing  protectionist  pressures,  to  reduce  barriers  to  trade, 
and  to  make  renewed  efforts  to  liberalize  and  expand  trade  in  manufactures,  commodities  and 
services." 

2.  It  is  not  in  the  national  economic  interest  to  take  actions  which  put  at  risk  thousands  of  jobs  in 
steel  fabricating  and  other  consuming  industries  or  in  the*other  sectors  of  the  U.S.  economy  that 
might  be  affected  by  compensation  or  retaliation  measures  to  which  our  trading  partners  would 
be  entitled. 

3.  This  Administration  has  already  taken  many  steps  to  deal  with  the  steel  import  problem,  la 
1982,  a  comprehensive  airangement  restraining  steel  imports  from  the  European  Community  was 
negotiated.  This  Administration  has  also  conducted  an  unprecedented  number  of  antidumping 
and  countervailing  duty  investigations  of  steel  imports,  in  most  cases  resulting  in  the  imposition  of 
duties  or  a  negotiated  settlement.  In  addition,  the  governments  of  Mexico  and  South  Africa  have 
unilaterally  imposed  voluntary  restraint  on  exports,  leading  to  the  termination  of  unfair  trade 
complaints. 

However,  I  have  decided  to  establish  a  government  policy  for  the  steel 
industry.  I  believe  that  this  new  policy  is  the  best  way  to  respond  to  the 
legitimate  concerns  of  the  domestic  industry  while  maintaining  access  to  our 
market  for  those  who  trade  fairly, 

I  am  directing  you  to  coordinate  and  direct  the  implementation  of  this  policy 
for  the  U.S.  steel  industry  which  includes  the  following  elements: 

1.  The  United  States  Trade  Representative  (USTR)  will  negotiate  "surge  control"  arrangements  or 
understandings  and,  where  appropriate,  suspension  agreements  with  countries  whose  exports  to 
the  United  States  have  increased  significantly  in  recent  years  due  to  an  unfair  surge  in  imports — 
unfair  because  of  dumping  subsidization,  or  diversion  from  other  importing  countries  who  have 
restricted  access  to  their  markets.  The  USTR  will  negotiate  additional  such  arrangements  and 
understandings,  if  necessary,  to  control  new  surges  of  imports  that  result  from  subsidizing, 
dumping  or  other  unfair  or  restrictive  trade  practices  during  the  next  five  years.  If  agreements 
cannot  be  reached  to  control  new  surges  from  countries  that  are  guilty  of  unfair  practices,  the 
President  will  use  his  authority  under  the  unfair  trade  laws  including  Section  301  of  the  Trade  Act 
of  1974  to  assure  that  these  '■ountries  do  not  maintain  unrestricted  access  to  the  United  States 
market, 

2.  The  United  States  Trade  Representative  will  reaffirm  existing  measures  with  countries  that 
have  voluntanly  restrained  their  exports  to  our  market,  and  will  take  necessary  steps  to  ensure 
the  effectiveness  of  these  measures.  Specifically  the  Administration  will  support  legislation  m  the 
Congress  to  make  enforceable  at  our  borders  all  voluntary  agreements  and  'surge  control" 
arrangements. 

3.  The  United  States  Trade  Representative  will  consult  with  our  trading  partners  to  seek  the 
elimination  of  trade  di8t:)rtive  and  trade  restraining  practices  in  other  markets  to  lead  to  the 
liberalization  of  steel  trade  around  the  world. 

4  The  Department  of  Commerce  will  continue  to  rigorously  enforce  our  unfair  trade  laws.  Further 
the  Department  of  Commerce  and  the  United  States  Trade  Representative  will  self-initiate  unfair 
trade  cases  including  antidumping,  countervailing  duty  and  Section  301  actions  when  appropriate 
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5.  The  United  States  InteiTiational  Trade  Commission  will  be  asked  to  monitor  the  efforts  of  the 
steel  industn  to  adjust  and  modernize,  and  to  prepare  an  annual  report  for  the  President  on  those 
efforts. 

6.  The  Secretary  of  Commerce  will  establish  an  interagency  group  to  andlvze  all  U.S.  government 
domestic  tax.  regulatory  and  antitrust  laws  and  policies  which  could  hinder  the  ability  of  the  steel 
industry  to  modernize 

7.  The  Secretary  of  Defense  and  the  Federal  Emergency  .Management  Agency  will  analyze 
domestic  steel  plate  rolling  capacity  m  relationship  to  emergencv  needs,  and  to  recommend  to  the 
President  appropriate  actions  if  deficiencies  are  found  to  exist, 

8.  The  Secretary  of  Latror  will  work  with  state  and  local  gove.-nments  to  develop  a  program  to 
assist  workers  in  communities  adversely  affected  by  steel  imports, 

9.  The  United  States  Trade  Representdive  will  closely  monitor  tne  trade  elements  of  this  program 
and  the  resultant  import  trends  and  report  them  to  the  President  on  a  quarterly  basis. 

The  Administration's  hope  is  that  this  combination  of  actions,  taken  without 
protectionist  intention  or  effect  would  enable  one  of  the  United  States'  most 
basic  and  vital  industries  to  return  to  a  level  playing  field,  one  in  which  steel 
is  traded  on  the  basis  of  market  forces,  not  government  intervention,  and  one 
in  which  the  market  would  seek  a  return  to  a  more  normal  level  of  steel 
imports,  or  appro.ximately  18.5  percent,  excluding  semi-finished  steel. 

This  determmdtion  is  to  be  published  in  the  Federal  Register. 
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THE  WHITE  }iOUSE. 
Washington,  September  18,  1984. 
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Editorial  note:  The  text  of  identical  letters,  dated  Sept  18,  1984,  to  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the  Senate  on  the  import  relief  determination  is  printed  in 
tne  Weekly  Compilation  of  Presidential  Documents  (vol.  20,  no,  38]. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  84-343] 

Corn  Cyst  Nematode;  Affirmation  of 
Interim  Rule 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 


summary:  This  document  affirms 
without  change  an  interim  rule  which 
was  published  in  the  Federal  Register  on 
May  1, 1984,  and  which  amended  the 
domestic  quarantine  notices  by  adding  a 
new  subpart,  captioned  "Com  Cyst 
Nematode".  This  action  is  necessary  to 
prevent  the  artificial  spread  interstate  of 
com  cyst  nematode,  Heterodera  zeoe.  a 
dangerous  plant  pest. 

EFFECTIVE  DATE:  September  20, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

E.  Elliott  Crooks,  Senior  Staff  Officer, 
Regulatory  Services  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  642, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8249. 
SUPPLEMENTARY  INFORMATION: 

Background 

Com  cyst  nematode,  Heterodera  zeae, 
is  a  cyst-forming  nematode  that  attacks 
the  roofs  of  host  plants  such  as  com, 
barley,  oats  and  sorghum.  The  nematode 
bores  into  the  roots  of  the  plants  and 
feeds  on  the  juices  resulting  in  poor  root 
development  and  poor  plant  growth.  If 
allowed  to  become  established  in  the 
United  States  it  could  cause  severe  crop 
losses.  The  com  cyst  nematode  is 
spread  artificially  through  the  movement 


of  infested  soil  and  equipment  carrying 
infested  soil. 

Com  cyst  nematode  was  recently 
discovered  in  several  counties  in  the 
State  of  Maryland  and  on  May  1. 1984, 
the  U.S.  Department  of  Agriculture 
(USDA]  published  m  the  Federal 
Register  (49  FR  18463-18468)  a  document 
which  added  a  new  Subpart  301.90, 
captioned  "Cora  Cyst  Nematode",  to  the 
domestic  quarantine  notices  (7  CFR  301). 
This  subpart  quarantined  the  State  of 
Maryland  for  com  cyst  nematode, 
designated  certain  areas  in  Maryland  as 
"regulated  areas",  designated  certain 
articles  as  "regulated  articles",  and 
established  regulations  governing  the 
interstate  movement  of  regulated 
articles  from  regulated  areas. 

The  amendment  became  effective  on 
the  date  of  publication.  The  document 
provided  that  the  amendment  was 
necessary  as  an  emergency  measure  in 
order  to  prevent  the  artificial  spread 
interstate  of  com  cyst  nematode,  a 
dangerous  plant  pest. 

Comments  were  solicited  for  80  days 
after  publication  of  the  amendment.  One 
written  comment  in  support  of  the 
interim  rule  was  received  during  this 
comment  period.  Further,  the  factual 
situations  which  were  set  forth  in  the 
document  of  May  1,  1984,  still  provide  a 
basis  for  the  amendment. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100,000  dollars; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abihty  of  United 
States-based  enterprises  to  comjjete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Mr.  Bert  W.  Hawkins.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
amendment  only  affects  the  interstate 


movement  of  regulated  articles  from  a 
portion  of  Cecil.  Harford,  Kent  and 
Queen  Annes  Counties  in  Maryland. 
Further,  based  on  information  from  the 
Maryland  Department  of  Agriculture 
and  the  USDA  Extension  Service,  it 
appears  that  fewer  than  30  entities  move 
regulated  articles  interstate  from  the 
regulated  areas.  This  compares  with 
approximately  200  small  entities  that 
move  regulated  articles  interstate  from 
other  parts  of  Maryland,  and  with 
several  hundred  small  entities  that  move 
such  articles  interstate  from 
nonregulated  areas  in  other  States. 

Fajierwatk  RedtictioD  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  e/ seg  ). 

List  of  SubjecU  in  7  CFR  Part  301 

Agricultural  commodities.  Com  cyst 
nematode,  Plant  diseases.  Plant  pests, 
Plants  (Agriculture),  Quarantine, 
Transportation. 

PART  301— OOMESTIC  QUARANTmE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  49  FR  18463-18468  on  May 
1, 1984,  is  adopted  as  a  final  mle. 

Authority:  Sees.  8  and  9.  37  Stat.  318.  as 
amended  (7  U.SC  181. 162):  sectjoos  106  mad 
106.  71  Stat.  32,  71  Stat  33  (7  U.S.C.  ISOdd. 
ISOee);  7  CFR  2.17,  2.51.  and  371.2(c). 

Done  at  Washington.  DC,  this  14th  day  of 
September  1984. 
William  F.  Halms. 
Acting  Deputy  AdminisUvtor.  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
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7  CFR  Part  301 
[Docket  Na  •4-342) 

European  Larch  Canker,  Expansion  of 
Regulated  ArttM 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

SUMHUUrr:  This  documer'     "-.ends 
"Subpart — European  Lar  .h  Canker"  of 
the  domestic  quarantine  .'■.otices  by 
expanding  previously  iic:;:gnated 
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regulated  areas  in  Hancock  and 
Washington  Counties  in  Maine,  and  by 
designating  previously  nonregulated 
areas  of  Knox.  Lincoln,  and  Waldo 
Counties  in  Maine  as  regiilated  areas. 
This  action  is  necessary  as  an 
emergency  measure  in  order  to  prevent 
the  artificial  spread  of  European  larch 
canker,  a  dangerous  plant  disease,  into 
noninfested  areas  of  the  United  States. 
The  effect  of  this  amendment  is  to 
impose  certain  restrictions  on  regulated 
articles  moving  interstate  from  the 
regulated  areas. 

DATES:  Effective  date  of  amendment 
September  20, 1984.  Written  comments 
concerning  this  final  rule  must  be 
received  on  or  before  November  19. 
1984. 

ADDRESS:  Written  comments  concerning 
this  rulemaking  should  be  submitted  to 
Thomas  O.  Gessel.  Director,  Regulatory 
Coordination  Staff.  Animal  and  Plant 
Health  Inspection  Service.  U.S. 
Department  of  Agriculture.  Room  728 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Written 
comments  received  may  be  inspected  in 
Room  728  of  the  Federal  Building 
between  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  hoHdays. 
FOR  nnmiER  inrnmiation  contact: 
E.  Elliott  Crooks.  Senior  Staff  Officer, 
Regulatory  Services  Staff.  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  642. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-8249. 
SOPPLEMEMTARV  MFORMATION: 
Emergency  Action 

Harvey  L  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  This  action  is  necessary  to 
prevent  the  artificial  spread  interstate  of 
European  larch  canker.  Lachnellula 
willkommii  (Dasycypha). 

Further,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  ¥vith  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  will  be 
solicited  for  60  days  after  publication  of 
this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 


in  the  Federal  Register  as  soon  as 
possible.        1 

Background 

European  larch  canker,  Lachnellula 
willkommii  (Dasycypha),  is  a  serious 
plant  disease  caused  by  a  fungus  that 
can  kill  mature  and  immature  species  of 
the  genus  Larix  (Larch)  and  Pseudolarix 
(Golden  larch).  In  parts  of  Europe,  if  has 
eliminated  European  larch  as  a 
plantation  species.  Eurpoean  larch 
canker  was  first  discovered  in  the 
United  States  in  Massachusetts  in  1927. 
It  was  declared  eradicated  in  1965  after 
cutting  and  burning  larch  in  the  infested 
area  over  a  period  of  several  years.  The 
disease  is  spread  naturally  for  short 
distances  by  wind  dispersed  spores. 
There  is  a  potential  threat  to  several 
million  acres  of  Western  larch  in  the 
United  States  due  to  the  artificial  spread 
associated  with  the  interstate  movement 
of  regulated  articles. 

Infestations  of  European  larch  canker 
were  recently  been  discovered  for  the 
first  time  in  Hancock  and  Washington 
Counties  in  Maine.  Based  on  these 
findings,  an  emergency  rulemaking 
document,  effective  upon  publication, 
was  published  in  the  Federal  Register  on 
May  4, 1984  (49  FR  1898^18995).  This 
document  amended  the  domestic 
quarantine  notices  (7  CFR  Part  301)  by 
adding  a  new  subpart,  captioned 
"European  Larch  Canker"  (7  CFR  301.91 
et  seq.;  referred  to  below  as  regulations) 
which,  among  other  things,  designated  a 
portion  of  Hancock  and  Washington 
Counties  as  regulated  areas  in  §  301.91- 
3(c). 

The  portion  of  Hancock  and 
Washington  Counties  designated  as  a 
regulated  area  by  the  May  4. 1984 
rulemaking  document  remains  infested 
at  this  time.  However,  surveys  and  field 
observations  conducted  by  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  Maine  Forest  Service  indicate  that 
European  larch  canker  has  spread 
beyond  the  outer  perimeter  of  the 
regulated  area  in  Hancock  and 
Washington  Counties  and  into  areas  of 
Knox,  Lincoln,  and  Waldo  Counties  in 
Maine.  Therefore,  in  order  to  prevent 
further  spread  of  the  European  larch 
canker  it  is  necessary  as  an  emergency 
measure  to  amend  §  301.91-3  of  the 
regulations  by  expanding  the  portion  of 
Hancock  and  Washington  Counties 
previously  designated  as  regulated 
areas,  and  designating  portions  of 
previously  nonregulated  areas  of  Knox, 
Lincoln,  and  Waldo  Counties  in  Maine 
as  regulated  areas. 


Designation  of  Areas  as  Regulated 
Areas 

As  an  emergency,  certain  European 
larch  canker  regulated  areas  in  Hancock 
and  Washington  Counties  in  Maine  are 
expanded  as  set  forth  below: 

The  European  larch  canker  regulated 
area  in  Hancock  County.  Maine, 
previously  described  as  "The  entire 
townships  of  Gouldsboro,  Sullivan. 
Winter  Harbor,  7th  Southern  Division, 
9th  Southern  Division,  10th  Southern 
Division,  and  16th  Middle  Division.",  is 
expanded  and  redescribed  as  "The 
entire  townships  of  Gouldsboro. 
Serrento,  Sullivan.  Winter  Harbor,  7th 
Southern  Division,  9th  Southern 
Division,  10th  Southern  Division,  and 
16th  Middle  Division." 

The  European  larch  canker  regulated 
area  in  Washington  County,  Maine, 
previously  described  as  "The  entire 
townships  of  Addison,  Beals, 
Centerville,  Charolotte,  Cherryfield. 
Columbia,  Columbia  Falls,  Cutler, 
Debolis,  Dennysville,  East  Machias, 
Eastport,  Edmunds,  Harrington, 
Jonesboro,  Jonesport,  Lubec,  Machias. 
Machiasport,  Marion,  Marshfield. 
Milbridge.  Northfield.  Plantation  14. 
Pembroke,  Perry,  Robbinston.  Roque 
Bluffs.  Steuben,  Trescott,  Whiting, 
Whitneyville,  18th  Eastern  Division,  18th 
Middle  Division,  and  19th  Middle 
Division.",  is  expanded  and  redescribed 
as  "The  entire  townships  of  Addison. 
Baring,  Beals.  Calais  City.  Centerville. 
Charolotte.  Cherryfield.  Columbia, 
Columbia  Falls,  Cooper,  Cutler,  Debolis, 
Dennysville,  East  Machias.  Eastport, 
Edmunds,  Harrington,  Jonesboro. 
Jonesport,  Lubec,  Machias,  Machiasport. 
Marion,  Marshfield.  Meddybemps, 
Milbridge,  Northfield.  Plantation  14. 
Pembroke,  Perry,  Robbinston,  Roque 
Bluffs,  Steuben.  Trescott.  Whiting. 
Whitneyville.  18th  Eastern  Division.  18th 
Middle  Division,  and  19th  Middle 
Division." 

Also,  as  an  emergency  measure,  the 
following  areas  in  Maine,  which  were 
previously  nonregulated  areas,  are 
designated  as  European  larch  canker 
regulated  areas: 

Knox  County.  The  entire  townships  of 
Appleton.  Camden.  Gushing,  Friendship, 
Hope,  Owls  Head,  Rockland  City. 
Rockport,  South  Thomaston,  St.  George. 
Thomaston,  Union,  Warren,  and 
Washington. 

Lincoln  County.  The  entire  townships 
of  Bremen,  Bristol,  Damariscotta. 
Jefferson,  Nobleboro,  South  Bristol, 
Somerville.  and  Waldoboro. 

Waldo  County.  The  entire  townships 
of  Lincolnville  and  Searsmont. 
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An  area  is  designated  as  a  regulated 
area  if  it  is^ietermined  that  it  is  an  area 
in  which  European  larch  canker  has 
been  found,  or  an  area  in  which  the 
Deputy  Administrator  has  reason  to 
believe  European  larch  canker  is 
present,  or  an  area  deemed  necessary  to 
regulate  because  of  its  proximity  to 
infestations  of  European  larch  canker,  or 
its  inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  European  larch  canker  has  been 
found. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  no  significant 
effect  on  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Mr.  Bert  W.  Hawkins,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
amendment  only  affects  the  interstate 
movement  of  regulated  articles  from 
portions  of  Hancock,  Knox,  Lincoln, 
Waldo,  and  Washington  Counties  in 
Maine  by  imposing  restrictions  on  the 
movement  of  such  articles.  Further, 
information  from  the  Maine  Forest 
Service  and  the  USDA  Forest  Service, 
indicates  that  the  items  designated  as 
regulated  articles  (namely,  logs, 
pulpwood,  branches,  twigs,  plants,  scion 
and  other  propagative  material  from 
larch  trees)  have  Uttle  commercial  value, 
and  there  is  very  little  interstate 
movement  of  these  regulated  articles  for 
commercial  purposes  or  otherwise. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirement  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507e/se(7.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  European 
larch  canker.  Plant  diseases.  Plants 
(agriculture).  Quarantine, 
Transportation. 


PART  301-{  AMENDED] 

Accordingly,  §  301.91  of  the  European 
larch  canker  quarantine  and  regulations 
(7  CFR  301 .91 -3(c))  revises  the  list  of 
regulated  areas  in  Maine  to  read  as 
follows: 

§  301.91-3    Regulated  areas. 
•         •         *         *         * 

(c)  The  areas  described  below  are 
designated  as  regulated  areas:  Maine 

Hancock  County.  The  entire 
townships  of  Gouldsboro,  Serrento, 
Sullivan,  Winter  Harbor,  7th  Southern 
Division,  9th  Southern  Division,  10th 
Southern  Division,  and  16th  Middle 
Division. 

Knox  County.  The  entire  townships  of 
Appleton,  Camden,  Gushing,  Friendship, 
Hope,  Owls  Head,  Rockland  City, 
Rockport,  South  Thomaston,  St.  George, 
Thomaston,  Union,  Warren,  and 
Washington. 

Lincoln  County.  The  entire  townships 
of  Bremen,  Bristol,  Damariscotta, 
Jefferson,  Nobleboro,  South  Bristol, 
Somerville,  and  Waldoboro. 

Waldo  County.  The  entire  townships 
of  Lincolnville  and  Searsmont. 

Washington  County.  The  entire 
townships  of  Addison,  Baring,  Beals, 
Calais  City,  Centerville,  Charolotte, 
Cherryfield,  Columbia,  Columbia  Falls, 
Cooper,  Cutler,  Debolis,  Dennysville, 
East  Machias,  Eastport,  Edmunds, 
Harrington,  Jonesboro,  Jonesport,  Lubec, 
Machias,  Machiasport,  Marion, 
Marshfield,  Meddybemps,  Milbridge, 
Northfield.  Plantation  14,  Pembroke, 
Perry.  Robbinston,  Roque  Bluffs. 
Steuben,  Trescott,  Whiting. 
Whitney\ille,  18th  Eastern  Division,  18th 
Middle  Division,  and  19th  Middle 
Division. 

Authority:  Sees.  6  and  9.  37  Stat.  318.  as 
amended  (7  U.S.C.  161. 162);  sees.  105  and 
106,  71  Stat.  32,  and  33  (7  U.S.C.  150dd, 
150ee);  7  CFR  2.17.  2.51,  371,2(c). 

Done  at  Washington.  D.C.,  this  14th  day  of 
September  1984. 

William  F.  Helms. 

Acting  Deputy  Administrator.  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc  84-24S30  Filed  »-19-84:  84S  am| 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  327  and  381 
[Docket  No.  S3-010F] 

Import  Inspection  System 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 


summary:  On  April  16. 1984,  USDA 
published  a  proposal  to  update  the 
Federal  meat  and  poultry  products 
ins]}ection  regulations  to  reflect  the  use 
of  an  automated  system  developed  in 
recent  years  that  supports  the  inspection 
of  imported  meat  and  poultry  products. 
It  uses  a  centralized  data  source  and  has 
been  programmed  to  support  the 
application  of  statistically  based 
random  sampling  techniques  in  imported 
product  inspection,  using  factors  such  as 
a  foreign  plant's  compliance  history  and 
the  nature  and  volume  of  product 
shipped  from  a  foreign  plant  to 
determine  sampling  intensity.  USDA 
received  no  comments  on  its  proposal 
and  has  determined  that  the  proposal 
should  be  made  a  final  rule. 

EFFECTIVE  DATE:  October  22, 1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Grdce  M.  Clark,  Director,  Foreign 
Programs  Division.  International 
Programs.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  (202)  447-7610. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Agency  has  determined  that  this 
final  rule  is  not  a  "major"  rule  under 
Executive  Order  12291.  The  rule  amends 
the  regulations  to  better  reflect  the 
Agency's  current  practice  of  using 
statistically  sound  sampling  plans 
(already  generally  authorized  in  9  CFR 
318.2(c))  to  make  more  efficient  and 
effective  use  of  inspectors  performing 
import  inspection. 

The  computerized  system  currently 
used  by  USDA  permits  ports  of  entry 
and  circuits  to  share  imported  product 
information  readily  and  to  concentrate 
inspection  resources  in  areas  of  greatest 
risk.  Under  the  system  formerly  used  to 
inspect  imported  product,  each  port  of 
entry  and  circuit  acted  independently, 
which  increased  the  probability  of 
unnecessary  duplicative  inspection  and 
delayed  action  against  foreign 
establishments  failing  to  meet  U.S. 
standards. 

This  final  rule  will  not  result  in  an 
annual  e^ect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
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Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  tmall  entities,  as  defined  by 
the  Regulatory  Flexibility  Act.  Pub.  L 
96-354  {5  U.S.C.  601). 

The  automated  support  system  for  the 
inspection  of  imported  meal  and  poultry 
products  has  been  in  use  since  January 
1979.  so  the  principal  effect  of  this  final 
rule  will  be  to  make  inspection 
regulations  for  imported  products 
compatible  with  current  practice. 

BackgixMuid 

On  April  16. 1984.  USDA  published  in 
the  Federal  Register  (49  FR  14963)  a 
proposed  rule  to  update  the  Federal 
meal  and  poultry  products  inspection 
regulations  lo  reflect  the  use  of  an 
automated  inspection  system  developed 
in  recent  years  that  supports  the 
inspection  of  imported  meal  and  poultry 
products. 

The  Food  Safety  and  Inspection 
Service  (FSIS)  is  responsible  for,  among 
other  things,  ensuring  the 
wholesomeness  and  appropriate 
labeling  of  imported  meat  and  poultry 
products  prepared  in  foreign  countries 
eligible  to  export  to  the  United  Slates. 
Port-of-Entry  (POE)  inspection  in  the 
United  Stales  by  USDA  is  actually 
reinspection  of  product  previously 
inspected  in  the  country  of  origin  and 
serves  as  a  means  for  assuring  that  the 
foreign  country's  system  of  inspection 
continues  to  produce  product  that  meets 
the  same  standards  "at  least  equal  to" 
those  applied  to  product  produced  by 
inspected  establishments  in  the  United 
States. 

In  1978,  the  Automated  Import 
Inspection  System  (AlIS)  was 
developed.  Since  its  institution  in  1979, 
it  has  provided  a  data  base  which  has 
allowed  FOE'S  lo  share  information  on 
in.speclion  results  for  all  imported  meat 
and  poultry  product.  The  AIIS  also 
prescribes  statistically  valid  sampling 
plans,  based  on  plants'  performance 
records  and  the  nature  and  volume  of 
the  product  shipped  from  foreign  plants. 
In  addition,  the  AIIS  keeps  track  of 
imported  product  at  all  locations.  If  a 
problem  is  found  in  product  at  one  port, 
the  system  permits  rapid  location  of 
shipments  from  the  plant  involved  at 
other  ports. 

On  June  15, 1983,  the  Comptroller 
General  issued  a  report  to  the  Congress 
of  the  United  Stales  on  the  need  for 
improved  management  of  the  import 
meat  inspection  system.  He  expressed 
the  opinion  that  Part  327  of  the  Federal 
meat  inspection  regulations  (9  CFR  Part 


327)  should  refer  to  the  use  of  variable 
sampling  rate  inspection,  even  though 
authority  for  slatistical  sampling  has 
been  established  (9  CFR  318.2(c)).  The 
Administrator  of  FSIS  determined  that 
in  addition  to  that  amendment,  other 
provisions  of  Part  327  needed  to  be 
changed  since  they  incorrectly  indicate 
that  all  lots  of  various  products,  such  as 
imported  boneless  manufacturing  meat, 
are  sampled.  In  addition,  it  was 
determined  that,  although  the  present 
text  of  the  import  provisions  of  the 
poultry  products  inspection  regulations 
would  appear  lo  permit  the  use  of  the 
AIIS,  including  variable  sampling  rate 
inspection,  §  381.199(a)  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.199(a))  should  be  modified  to 
identify  the  automated  system  and  to 
assure  parallelism  between  the  Federal 
meat  inspection  regulations  and  the 
poultry  proriur.ts  inspection  regulations 
in  this  area.  A  provision  presently  in  the 
ppullry  products  inspection  regulations 
requiring  small  lots  to  be  moved  to  the 
location  of  the  nearest  inspector  for 
inspection  purposes  has  no  comparable 
provision  in  the  Federal  meat  inspection 
regulations  and  is  being  deleted. 

Comments  on  the  Proposed  Rule 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposed  rule. 

Final  Rule 

After  careful  consideration  of  all 
relevant  information  available  to  FSIS, 
the  Administrator  has  determined  that 
the  propo.sed  rule  should  be  published 
as  a  final  regulation  as  set  forth  below. 

List  of  Subjects  in  9  CFR  Parts  327  and 
381 

Automated  Import  Inspection  System 
(AIIS).  Imported  products.  Inspection 
procedures,  and  Meat  inspection. 

PART  327— MIPOflTED  PRODUCTS 

1.  The  authority  citation  for  Part  327 
reads  as  follows: 


Authority — 34  Stat.  1260,  79  Slat.  903.  as 
amended.  81  Stat.  584,  64  Stat.  91,  438;  21 
U.S.C.  71  et  seq.,  601  et  seq..  33  U.S.C.  1254. 

2.  Section  327.6  (9  CFR  327.6)  is 
amended  by  redesignating  paragraph  (a) 
as  (a)(1);  adding  paragraphs  (a)  (2),  (3) 
and  (4);  and  revising  paragraphs  (i)  and 
(j)  to  read  as  follows: 

§  327.6    Products  for  importation;  program 
Inspection,  tlma  and  place;  application  for 
approval  of  facilities  as  official  import 
inspection  establishment;  refusal  or 
witttdrawal  of  approval;  offlclai  iMimtMrs. 

(al(l)-   •   • 

(2)  Every  lot  of  product  shall  routinely 
be  given  visual  inspection  by  an 
inspector  for  appearance  and  condition. 


and  checked  for  certification  and  label 
compliance. 

(3)  The  computerized  Automated 
Import  Information  System  (AIIS)  shall 
be  consulted  for  further  inspection 
instructions.  The  AIIS  will  assign 
inspection  levels  and  procedures  based 
on  established  sampling  plans  and 
established  product  and  plant  history. 

(4)  When  the  inspector  deems  it 
necessary,  the  inspector  may  sample 
and  inspect  lots  not  designated  by  AIIS. 

•  *  *  •  • 

(i)  A  sampling  inspection  shall  be 
made,  as  provided  in  paragraph  (a)  of 
this  section,  of  foreign  chilled  fresh  or 
frozen  fresh  meal,  including  defrosting  if 
necessary  to  delermine  its  condition. 
Inspection  standards  for  foreign  chilled 
fresh  or  frozen  fresh  meat  shall  be  the 
same  as  those  used  for  domestic  chilled 
fresh  or  frozen  fresh  meat.  (See  §  327.21) 

(j)  Foreign  canned  products  are 
required  to  be  sound,  healthful, 
wholesome,  and  otherwise  not 
adulterated  at  the  time  they  are  offered 
for  importation  into  the  United  States, 
Provided.  That  other  requirements  of 
this  Part  are  met,  the  determination  of 
the  acceptability  of  the  product  and  the 
condition  of  the  containers  shall  be 
based  on  the  results  of  an  examination 
of  a  statistical  sample  drawn  from  a  lot 
as  provided  in  paragraph  (a)  of  this 
section.  If  the  inspector  determines,  on 
the  basis  of  sample  examination,  that 
the  product  does  not  meet  the 
requirements  of  the  Act  and  regualtions 
thereunder,  the  lot  shall  be  refused 
entry.  However,  a  lot  rejected  for 
container  defects  but  otherwise 
acceptable  may  be  reoffered  for 
inspection  under  the  following 
conditions: 

(1)  If  the  number  and  kinds  of 
container  defects  found  in  the  original 
sample  do  not  exceed  limits  specified 
for  this  purpose  in  USDA  guidelines;  and 

(2)  If  the  defective  cans  in  the  lot  have 
been  sorted  out  and  reexported  or 
destroyed  under  the  supervision  of  an 
inspector. 

•  ♦        «        «        • 

3.  Section  327,12(c)  of  the  Federal 
meal  inspection  regulations  (9  CFR 
327.12(c))  is  revised  to  read  as  follows: 

§  327. 1 2    Foreign  canned  or  packaged 
products  bearing  trade  labels;  sampling  and 
inspection. 

•  *        *        »        « 

(c)  Samples  shall  be  taken  from 
foreign  canned  products  or  packaged 
products  as  required  by  S  327.8  (a)  and 

(j)  of  this  part. 
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§327.21    [Amended] 

4.  Section  327.21(a)(2)  of  the  Federal 
meat  inspection  regulations  (9  CFR 
327.21(a)(2))  is  revised  to  read  a« 
follows: 

(a)  *  *  • 

(1)  *  *  * 

(2)  Imported  frozen  boneless 
manufacturing  meat  shall  be  sampled  as 
required  by  §  327.6(a)  of  this  part,  and 
the  samples  defrosted  for  inspection. 
The  inspector  will  select  from  a  lot  the 
appropriate  number  of  cartons  specified 
by  the  table  of  sampling  plans  contained 
in  the  current  U.S.  Department  of 
Agriculture  Meat  and  Poultry  Inspection 
Manual.'  The  total  sample  for  inspection 
will  consist  of  the  necessary  number  of 
12-pound  units  drawn  from  these 
cartons.  The  12-pound  units  selected 
will  be  completely  defrosted  and 
examined. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  Part  381 
reads  as  follows: 

Authority:  Sec.  14  of  the  Poultry  Inspection 
Act,  as  amended  by  the  Wholesome  Poultry 
Products  Act  (21  U.S.C.  451  et  seq):  the 
Talmadse-Aiken  Act  of  September  28, 1962  (7 
U.S.C.  450);  and  subsection  21(b)  of  the  Water 
Pollution  Control  Act,  as  amended  by  Pub.  L 
91-224  and  by  other  laws  (33  U.S.C.  1254). 

2,  Section  381.199(a)  of  the  Federal 
poultry  products  inspection  regulations 
(9  CFR  381.199(a))  is  amended  by 
redesignating  and  revising  paragraph  (a) 
as  (a)(1)  and  adding  paragraphs  (a)  (2), 
(3)  and  (4)  to  read  as  follows: 

§  38 1 . 1 99    Inspection  of  Imported  poultry 
products. 

(a)(1)  Except  as  provided  in  §  381.209 
of  this  Part,  and  paragraph  (c)  of  this 
section,  all  slaughtered  poultry  and 
poultry  products  offered  for  importation 
from  any  foreign  country  shall  be 
inspected  by  a  Program  inspector  before 
they  shall  be  allowed  entry  into  the 
United  States. 

(2)  Every  lot  of  product  shall  routinely 
be  given  visual  inspection  by  an 
inspector  for  appearance  and  condition, 
and  checked  for  certification  and  label 
compliance. 

(3)  The  computerized  Automated 
Import  Information  System  (AIIS)  shall 
be  consulted  for  further  inspection 
instructions.  The  AIIS  will  assign 
inspection  levels  and  procedures  based 
on  established  sampling  plans  and 


'  Copies  of  such  table  are  available,  upon  request, 
from  Meat  and  Poultry  Inspection  Technical 
Services.  Food  Safety  and  Inspection  Service.  US 
Department  of  Agriculture.  Washington.  D.C.  20250 


established  product  and  establishment 
history. 

(4)  When  the  inspector  deems  it 
necessary,  the  inspector  may  sample 
and  inspect  lots  not  designated  by  AIIS. 
•        •        «        •        • 

Done  at  Washington,  DC,  on  September  4, 
1984. 

Donald  L  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  84-NM-82-AD;  Amdt  39-4917] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
inspection  of  the  trailing  edge  flap 
tracks  for  cracks.  This  action  is 
prompted  by  a  recent  report  of  cracking 
and  failure  of  the  forward  end  of  one 
trailing  edge  flap  track.  This  recent 
service  experience  has  shown  that  the 
fail-safe  bar  is  ineffective  at  the  forward 
end  of  the  flap  track.  Accordingly,  this 
amendment  adds  inspections  to  the 
forward  end  of  the  flap  track.  The 
failure  of  the  forward  end  of  the  flap 
track  could  cause  the  trailing  edge  flap 
to  separate  from  the  airplane. 

date:  Effective  September  27, 1984. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
bulletin  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  also  may  be 
examined  at  the  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Owen  E.  Schrader,  Airframe  Branch, 
ANM-120S.  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington; 
telephone  (206)  431-2923.  Mailing 
address:  Seattle  Aircraft  Certification 


Office,  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168 

SUPPLEMENTARY  INFORMATKHC  AD  76- 

03-06.  Amendment  39-2516  (40  FR  57811, 
December  12, 1975).  requires  repetitive 
inspection  of  the  flap  tracks  every  2000 
nights,  for  cracks  emanating  from  all 
fastener  holes  in  the  track  webs.  There 
has  been  a  new  report  of  cracking  and 
failure  of  the  forward  end  of  a  trailing 
^dge  flap  track.  The  cracking  originated 
f  from  pitting  corrosion  within  the  bore  of 
the  first  and  second  fastener  holes.  The 
rate  of  crack  growth  indicates  that 
additional  inspections  of  the  forward 
end  of  the  flap  track  are  needed.  The 
fail-safe  bar  was  ineffective  since  the 
track  failed  through  the  hole  of  the  first 
fastener  which  attaches  the  fail-safe  bar 
to  the  track.  Although  the  flap  did  not 
separate  from  the  airplane,  failure  of  the 
flap  track  could  result  in  separation  of 
the  flap  under  certain  normal  flight 
conditions.  Separation  of  a  flap  from  the 
airplane  could  jeopardize  continued  safe 
flight  by  causing  either  partial  loss  of 
roll  control  or  structural  damage  to  the 
stabilizer. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  Boeing  Model  747 
airplanes  of  the  same  type  design,  and 
since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  3S 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive:. 

Boeing;  Applies  to  those  Boeiiig  Model  747 
series  airplanes  certiricated  in  all 
categories,  listed  in  Boeing  Alert  Service 
Bulletin  747-57 A2229  dated  August  10, 
1984,  or  later  FAA  approved  revisions, 
that  have  the  reworked  and  interim 
production  flap  tracks  in  positions 
Number  1  through  8.  Part  numliers  are 
listed  in  the  Service  Bulletin  for  the 
affected  flap  tracks. 
Note. — TTie  inspections  specified  in  this 
airworthiness  directive  (AD)  are  in  addition 
to  the  inspections  currently  required  by  AD 
83-21-02  (4«  FR  48220). 
To  prevent  failure  of  the  trailing  edge  flap 
,     tracks,  accomplish  the  following: 

A  Within  100  landings  after  the  effective 
date  of  this  AD,  unless  already  accomplished 
within  the  last  200  landings,  and  at  intervals 
thereafter  not  to  exceed  300  landings,  visually 
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inspect  for  cracka  tke  flap  track  lower  Qaagea 
and  vertical  webs  at  the  front  end.  adjacent 
to  bolts  nuinl>er  1  through  3  in  accordance 
with  Alert  Service  Bulletin  747-57 A2229. 
initial  releaM  or  later  FAA  approved 
revision*.  Cracked  parts  must  be  replaced 
prior  to  further  flight 

Note.— Thesa  ara  the  bolts  that  pass 
through  both  the  flap  track  and  the  front  end 
of  the  fail-safe  bar.  Inspection  of  the  flap 
track  may  he  performed  by  borescope 
through  access  holes  In  the  flap  track  fairing 
adjacent  to  the  front  of  the  track.  The  proper 
location  and  diameter  for  the  access  holes  is 
provided  in  the  Service  Bulletin. 

a.  Within  the  next  300  landings  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  within  the  last  1700  landings. 
and  at  intervals  thereafter  not  to  exceed  2000 
landings,  visually  inspect  the  flap  track  webs 
for  cracks  emanating  from  all  fastener  holes 
not  previously  inspected  under  paragraph  A.. 
above,  in  accordance  with  Boeing  Service 
Bulletin  747-57-214flL  dated  February  27, 1976, 
or  later  FAA  approved  revisions.  Cracked 
part*  must  be  replaced  prior  to  further  flights. 

C.  For  purposes  of  complying  with  this  AD, 
subject  to  acceptance  by  the  assigned  FAA 
Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  time  in  service  by  the  operator's 
fleet  average  time  froni  takeoff  to  landing  for 
the  airplane  type. 

D.  On  request  by  the  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region,  may  adjust  the  inspection 
time*  in  this  AD,  if  the  request  contains 
substantiating  daU  to  justify  the  increase  for 
the  operator. 

E.  Aircraft  may  be  ferried  to  a  maintenance 
base  for  repair  in  accordance  with  FAR 
21.197  and  21.199. 

F.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safetv  may  be 
used  when  approved  by  the  Manager,  Seattle 
Atrcraft  Certificatioo  Office,  FAA  Northwest 
Mountain  Region. 

All  penooM  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  bulletins  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O.  Box 
3707,  Seattle.  Washington  98124.  These 
documents  also  may  be  examined  at  FAA. 
Northweat  Mountain  Region.  Seattle  Aircraft 
Certification  OfRce.  9010  East  Marginal  Way 
South.  Seattle.  Washington. 

This  amendment  supersedes  Airworthiness 
Directive  (ADJ  78-03-06.  Amendment  39-2516 
(40  FR  57811;  December  12. 1975). 

This  amendment  becomes  effective 
September  27, 1964. 

(Sees.  313(a).  314(a),  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1956  (49 
U.S.C  1354(a),  1421  through  1430,  and  1502); 
49  U.S.C  10B(g)  (Revised.  Pub.  L.  97^9, 
January  12. 1983);  and  14  CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 


must  be  issued  immediately  to  correct  an 
unsafe  condition  in  the  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  2a  1979).  If  this  action  is 
subsequently  determined  to  involve  a 
stgnificant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it  when  filed,  may  be  obtained  by 
contacting  the  parson  identified  under  the 

caption  "FOfI  FUHTHER  INFORMATIOM 
COffTACT." 

Issued  in  Seattle,  Washington,  on 
September  7. 1984. 
Wayne  J.  Barlow. 

Acting  Drrector.  t^orthwest  Mountain  Region. 
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14  CFR  Part  39 

(Docket  No.  84-MM-23-AD;  Amdt.  39-49181 

Airworttiiness  Directives:  Britlsti 
Aerospace  (BAe)  Viscount  Model  700 
Series  and  800  Series  Airplanes 

AGEMCV:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Final  rule. 


SUMMAMY:  This  amendment  adds  a  new 
aiiTAforthiness  directive  (AD)  that 
requires  inspections,  replacement,  and 
modification  of  ceiiain  components  on 
British  Aerospace,  Aircraft  Group. 
Viscount  airplanes,  as  necessary,  to 
detect  and  prevent  certain  unsafe 
conditions.  These  conditions  are  the 
subject  of  mandatory  corrective  actions 
required  by  the  United  Kingdom  Civil 
Aviation  Audiority  (CAA)  and  relate  to 
components  of  the  hydraulic  system, 
entry  and  cargo  doors,  and  the  rudder. 
This  action  is  taken  to  preclude  failure 
of  these  components. 
DATE:  Effective  October  22.  1964. 
addresses:  The  Preliminary  Technical 
Leaflets  specified  in  this  AD  may  be 
obtained  upon  request  to  British 
Aerospace.  Inc.,  Librarian  for  Service 
Bulletins,  Box  17414.  Dulles 
International  Airport.  Washington.  D.C. 
20041.  or  may  be  examined  at  the 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

Fen  FURTHU  INTORMATION  CONTACT 
Mr.  James  Leeder.  Foreign  Aircraft 
Certification  Branch.  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region;  telephone  (206)  431- 
2826.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 


South.  C-68966.  Seattle.  Washington 
96168. 

SUPPI.EMENTAIIV  INFOflMATKMC  The 

United  Kingdom  Civil  Aviation 
Authority  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  a 
number  of  inspections,  replacements, 
and  modifications  which  they  have 
imposed  on  Viscount  Model  700  and  800 
series  airplanes  operated  under  registry 
of  the  United  Kingdom  to  correct  certain 
unsafe  conditions  which  may  exist. 

The  requirements  presented  in  this 
AD  are  based  on  the  notifications  from 
the  CAA  in  accordance  with  the 
bilateral  agreement  and  are  related  to 
the  following  unsafe  conditions: 

A.  Loss  of  hydraulic  system  fluid  due 
to  premature  failure  of  bolts  on 
hydraulic  system  micron  filter  which 
could  result  in  loss  of  brakes. 
(Reference:  Preliminary  Technical 
Leaflet  (PTL).  No.  177,  Issue  1,  for  all 
Model  800  series;  and  PTL  No,  308.  Issue 
1.  for  all  Model  700  series  airplanes.) 

B.  Possible  loss  of,  or  damage  to, 
entrance  doors  and  rear  freight  door 
which  could  result  in  depressurization. 
(Reference:  BAe  Modification  No. 
D.3051.  Issues  1  and  2,  and  PTL  No.  235, 
Issue  3.  for  all  Model  700  series 
airplanes.) 

C.  Possible  damage  to  rudder 
mechanism  due  to  parts  remaining  in 
service  beyond  their  estimated  life 
expectancy  of  30,000  hours  which  could 
result  in  a  jammed  rudder,  (Reference: 
PTL  No,  311,  Issue  1,  for  all  Model  700 
series;  and  PTL  No.  18a  Issue  1,  for  all 
Model  800  series  airplanes.) 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  requiring 
accomplishment  of  the  previously 
mentioned  inspections  and 
modifications  was  published  in  the 
Federal  Register  on  April  30. 1984  (49  FR 
18312).  The  comment  period  closed  on 
June  19, 1984.  and  interested  persons 
have  been  afforded  an  opportunity  to 
participate  in  the  making  of  this 
amendment.  No  comments  were 
received. 

It  is  estimated  that  29  U.S.  registered 
airplanes  will  be  affected  by  this  AD, 
that  it  will  take  approximately  79 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Repair  parts  are  estimated  at  $1,245  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  the  U.S. 
operators  is  estimated  to  be  $127,745, 
For  these  reasons,  this  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  Executive  Order  12291.  Few 
small  entities  widiin  the  meaning  of  the 
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Regulatory  Flexibility  Act  will  be 
affected. 

Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFK  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

British  Aerospace  Viscount:  Applu  s  lo  Mck1»1 
7(J0  and  800  series  airplanes,  certificated 
in  i.tl  categories,  as  indicalpd  in  each 
pitrnpraph  below.  To  prevent  failure  of 
ta-rfnin  components  in  the  hydraulic 
system,  entry  and  cargo  doors,  or  rudder 
mtchantsm,  accomplish  the  following 
within  the  compliance  time  specified  in 
each  paragraph  below,  unless  previously 
ar.cumpiished: 

A.  For  all  Model  700  series  pre- 
Mtnlification  D.2883  and  for  Model  8(X)  scries 
pre-Modifination  FG.1553  whu:h  are  equipped 
vMth  hydraulic  sysJem  Mirronic  Fillers.  Part 
Numtiers  A63m.  A8302.  or  A5f>41.  inspect  ami 
replace  hydraulic  filter  altarhmeni  Inilts  in 
ar.(  ordance  w-ith  Preliminary  Technical 
Leftlel  Itm.)  No.  308  for  all  Model  700  series 
ami  PTL  No.  177  for  all  800  series  airplanes, 
boih  dated  Kebrttary  7.  1979,  within  I.OIK) 
hours  lime  is  service  after  the  effective  dale 
(if  this  AD. 

B.  Inspect  and  modif>  entrance  and  carjjo 
doors  of  Model  700  series  airplanes  in 
accordance  with  PTL  No.  235.  Issue  3.  dated 
December  &  1968.  within  350  hours  time  in 
service  after  the  effective  dele  of  Ihis  AD 
Subsequent  inspections,  as  denoted  in 
paragraph  4.2  of  the  PTL  must  be 

a(:(  ompllshed  at  intervals  not  to  exceed  350 
hours  from  the  previoM  inspection.  Modify 
Model  700  series  airplanes  m  accordance 
with  the  instructions  in  BAe  bulletin  for 
Modification  No.  D.3051,  Issue  1,  dated  April 
23,  1962.  and  Issue  2.  dated  May  r.  1978. 
within  350  hours  time  in  service  after  the 
effective  date  of  this  AD.  for  all  entrance  and 
cargo  door  bolt  sleeves. 

C  Replace  rudder  spigot  and  mounting 
block  on  Model  700  series  and  Model  HOO 
series  airplanes  in  accordance  with  PTL  No 
31 1.  Issue  1.  and  PTL  No.  18a  Issue  1. 
respectively,  both  dated  May  22. 19»l.  at  or 
before  29.500  hours  total  time  in  service  or 
within  the  next  500  hours  after  the  effective 
date  on  this  AD,  whichever  occurs  later. 

D.  Ahemate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Ain  raft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

K  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and 
modifications  required  by  this  AD. 


This  amendment  becomes  effective 
October  22.  1984. 

(Sections  313|a).  314|a).  601  through  bia  and 
nU2  of  the  Federal  Aviation  Act  of  1958  (40 
use.  1354(a).  1421  through  1430.  and  1502). 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  he  major 
under  Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44  FR 
11034:  February  2a  1979h  and  it  is  further 
certified  under  the  critena  of  the  Regulatory 
Flexibility  Act  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few.  if  any. 
Viscount  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been  prepared 
for  this  regulation  and  has  been  place  in  the 
regulatory  docket.  A  copy  may  tie  obtained 
by  contacting  the  person  identified  under  the 
caption  "rom  nmTHcn  intomhatkm 

CWKTACT." 

Usued  in  Seattle,  Washington,  on 
September  7,  1984. 
Wayne  ).  Bariow. 
Acliiig  Dirpctor.  /Vort/ines/  Mountain  Region. 
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14  CFR  Part  30 

(Docket  No.  •4-NM-28-AD;  Amdt.  39-4919 J 

AinwortMness  Dtrtcttvee:  Gales 
Learjet  Model  24,  25,  2t,  29,  35,  3«.  and 

55  Serlee  Airpiviee 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  modirication  of  the  aileron  trim 
tab  on  ceilain  Gates  Learjet  Modd  24. 
25,  28,  29,  35,  36,  and  55  series  aii-planes. 
The  manufacturer  has  determined  that 
the  aileron  trim  tab  balance  weight  is 
insufFicrent  to  meet  the  failsafe 
requirements  of  the  Federal  Aviation 
Regulations.  This  action  is  needed  to 
prevent  possible  flutter  in  the  event  of  a 
failure  or  disconnect  in  the  trim  tab 
system. 

DATE:  Effective  October  2Z  1984. 
Compliance  schedule  as  pi^scribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADOmee^  The  apphcable  service 
information  and  airplane  modificahon 
kits  (AMK)  may  be  obtained  from  Gates 
Learjet  Corporation,  P.O.  Box  7707. 
Wichita,  Kansas  87277;  telephone  (316) 
946-2000.  This  inforrr>ation  is  also 
contained  in  the  Airworthiness  Rules 
Docket  which  is  located  in  the  Office  of 
the  Regional  Counsel,  FAA,  Northwest 


Mountain  Region,  17900  Pacific  Highway 
South.  C-68968.  Seattle,  Washington 
98168. 

FOR  FURTHER  INFORMATIOM  CONTACT! 

h4r.  Marvin  D.  Beene.  Airframe  Branch, 
Wichita  Aircraft  Certification  Oflke. 
FAA,  Central  Region,  1801  Airport  Road. 
Room  loa  Mid-Con tirtent  Airport, 
Wichita,  Kansas  67209:  telephone  (316) 
946-4408. 

SUPm^MEMTARY  INFORMATKMC  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  requiring 
replacement  of  the  aileron  trim  tab 
balance  weight  on  certain  Gales  Learjet 
Model  24.  25.  28.  29.  35,  36,  and  55  series 
airplanes  was  published  in  the  Fedoral 
Register  on  May  24. 1984  (49  FR  21937). 
The  comment  period  closed  July  16, 
1984.  The  FAA  determined  that  this 
action  was  necessary  to  provide  a 
failsafe/flutter-free  trim  tab  system. 
Recent  extensive  flutter  investigations 
conducted  by  Gates  Learjet  to  valida^te 
the  efTectiveness  of  the  design  static 
balance  revealed  that  additional  we^t 
is  required  to  prevent  aileron  trim  tab 
flutter  in  the  event  of  a  failure  or 
disconnect  of  the  tab  connectmg  rod. 

Interested  persons  were  afforded  an 
opportunity  to  comment  on  the  proposed 
AD.  The  only  respondent  concurred  with 
the  proposed  AD. 

Approximately  900  airplanes  on  the 
U.S.  Registry  will  be  affected  by  this 
AD.  It  will  take  approximately  17 
manhours  per  airplane  to  accomplish  the 
required  actions  at  an  average  labor 
cost  of  $35  per  manhour.  Parts  are 
estimated  at  $23  per  airplane.  Based  on 
these  figures,,  the  total  cost  impact  of 
this  AD  is  estimated  to  be  $556,20a  For 
these  reasons,  this  rule  is  not  considered 
to  be  major  under  the  criteria  of 
Executive  Order  12291.  Few.  if  any, 
smaU  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected. 

Therefore,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

List  of  Subjects  in  14  CFR  Pari  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  ptirsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended      " 
by  adding  tbe  following  new 
airworthiness  directive: 

Gates  L«aij«t:  Applies  to  the  foUowing 

model/series  airpianes  certiricated  in  all 
categories  except  airplanes  modified  in 
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accordance  with  Supplemenlal  Type 
Certificale  SA944.,W  (Dee  Howard  XR 
Modification).  Compliance  required  as 
indicated  unless  already  accomplished. 


Model 

SefUlNos. 

24 ..._ 

100  Itvu  3S7 

"r 

9^ 

001  Ihfu  005 

n 

9S 

001  thru  514 
001  »vu  053 
001  tfvu  10^ 

36.          „     _ 

56 

To  prevent  aileron/lrim  tab  flutter  due  to  a 
failure  or  disconnect  of  the  tab  control 
system,  accomplish  the  following: 

A.  Wiihin  the  next  600  hours  time  in 
service,  or  the  next  aileron/trim  tab  removal 
or  rebalance,  whichever  occurs  first,  replace 
the  trim  tab  balance  weight  and  rebal.ince 
the  left  aileron  in  accordance  with  the 
instructions  in  Gates  Learjet  Corporation 
Airplane  Modification  Kit  Number  AMK  83-3 
for  Models  24,  25,  28,  29,  35,  and  36;  and  AMK 
55-83-3  for  Model  55. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  to  operate 
airplanes  to  a  base  in  order  to  comply  with 
the  modification  requirements  of  this  AD. 

C.  Alternate  means  of  compliance  with  this 
AD  which  provide  an  equivalent  level  of 
safety  may  be  used  when  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  Central  Region. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  rf?quest  to  Gates  learjet  Corporation, 
P  O.  Box  7707,  Wichita.  Kansas  67277.  These 
docunients  may  also  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle.  Washington. 

This  amendment  becomes  effective 
October  22.  1984. 

(Sees.  313(a).  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  195.1,  as 
amended  (49  U  S.C.  13.54(a),  1421  throu-h 
1430.  and  1502);  49  U  S.C.  106(g)  (Rpvisod. 
Pbb.  L.  97-449.  lanuary  12,  1983);  and  14  CFR 
11.85). 

Nole, — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  Fetiruary  26,  1979); 
and  it  is  further  certified  under  the  criteria  of 
the  Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  few,  if  any.  Gates  Learjet  Model  24, 
25,  28,  29,  35,  36,  or  55  series  airplanes  are 
operated  by  small  entities.  A  final  evaluation 
has  been  prepared  for  this  regulation  and  has 
been  placed  in  the  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  FURTHER 

INFOKMATIOM  CONTACT." 


Issued  in  Seattle,  Washington,  on 
September  7.  1984. 

Wayne  J,  Barlow. 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc.  84-248aS  Kiled  9-1»-84:  8:45  am| 
BllXmO  CODE  4aia-13-M 


14  CFR  Part  39 

(Docket  No.  t4-CE-24-AD;  Amdt  39-4916! 

Airworttilness  Directives;  Ayres 
Corporation  Model  S2R-R1820 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

, 

summary:  litis  amendment  adopts  a 
new  Airworthiness  Directive  (AD),  84- 
09-03,  applicable  to  certain  Ayres 
Corporation  Model  S2R-R1820  airplanes 
and  codifies  the  corresponding 
emergency  AD  letter  dated  May  7, 1984, 
into  the  Federal  Register,  It  requires 
visual  inspection  and  modification  of  the 
forward  fuselage  upper  longerons.  The 
AD  is  needed  to  prevent  failure  of  both 
forward  fuselage  upper  longerons  which 
could  result  in  separation  of  the  engine 
in  flight, 

DATES:  Effective:  September  21, 1984.  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  84-09-03. 
issued  May  7. 1984. 

Compliance:  As  prescribed  in  body  of 
AD, 

ADDRESSES:  Ayres  Corporation  Service 
Bulletin  No.  SB-AG-16  dated  April  1. 
1984.  applicable  to  this  AD  may  be 
obtained  from  Ayres  Corporation.  P.O. 
Box  3090.  Albany,  Georgia  31706: 
Telephone  (912)  883-1440, 

A  copy  of  this  service  bulletin  is  also 
contained  in  the  Rules  Docket.  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  Room  15,58,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  Buckley,  Aerospace  Engineer, 
Altanta  Ai.-crHft  Certification  Office, 
ACE-120A,  Central  Region,  Federal 
Aviation  Ad.'oinistration,  1075  Innerloop 
Road,  College  Park,  Georgia  30337; 
Telephone  ;4.j4)  763-7407. 
SUPPLEMENTARY  INFORMATION:  1  here 
have  been  reports  of  cracks  through  the 
full  circumference  of  the  forward 
fuselage  upper  tubular  longerons  just  aft 
of  the  engine  mount  attachment 
structure  on  Ayres  Model  S2R-R1820 
airplanes.  Failure  of  these  longerons 
could  cause  structural  failure  of  the 
attachment  of  the  engine  mount  to  the 


fuselage  with  the  resulting  separation  of 
the  engine  from  the  .;irplane.  The  FAA 
determined  that  this  unsafe  condition  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  that 
immediate  corrective  action  was 
required,  notice  and  public  procedure 
thereon  were  impractical  and  contrary 
to  public  interest  and  good  cause 
existed  to  make  the  AD  effective 
immediately.  Accordingly,  on  May  7. 
1984,  priority  letter  AD  84-09-03  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  certain  Ayres  Corporation 
Model  S2R-R1820  airplanes.  The  AD 
required  the  visual  inspection  and 
modification  of  the  forward  fuselage 
upper  longerons.  AD  action  was 
necessary  to  prevent  failure  of  both 
forward  fuselage  upper  longerons  which 
could  result  in  separation  of  the  engine 
in  flight.  These  conditions  still  exist  and 
the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons  who  did  not  receive  the  letter 
notification. 

Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procndures  (44  FR  11034; 
February  26,  1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it, 
when  filed,  may  be  obtained  by  contacting 
the  Rules  Docket  under  the  caption 
"ADDRESSES"  at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Ayres  Corporation:  Applies  to  Model  S2R- 
Rl82a  (S/.\'s  R1820-001DC  through  S/.N 
R182O-031DC)  airplanes,  certificated  in 
any  category: 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  pr^^vent  failure  of  the  fuselage  upper 
longerons,  accomplish  the  following: 

(a)  Before  further  flight  and  thereafter  at 
intervals  not  to  exceed  ten  (10)  hours  time-in- 
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service,  visually  check  the  forward  fuselage 
upper  longeroni  for  crscka  in  accordance 
with  the  following: 

(1)  Remove  the  fuselage  side  skins  located 
between  the  wing  upper  surface  and  the 
hopper  to  obtain  access  to  the  upper 
longerons  from  the  firewall  to  the  cockpit. 

(2)  Check  the  longerons  ia  the  following 
areas:  [Same  at  shown  in  Figure  1  of  Ay  res 
Corporation  Service  Bulletin  No.  SB-AG-16 
dated  April,  1, 1984). 

(i)  Area  between  upper  engine  mount  and 
first  hopper  attachment  bracket. 

(ii)  Each  vertical  and  diagonal  tube 
intersection  at  the  upper  longeron. 

(iii)  Each  hopper  attachment  bracket. 

This  check  may  be  accomplished  by  the 
holder  of  at  least  a  private  pilot  certificate 
issued  under  Part  61  of  the  Federal  Aviation 
Regulations  on  any  airplane  owned  or 
■operated  by  that  person. 

(b)  If  cracks  are  found  as  a  result  of  any 
check  required  by  paragraph  (a),  prior  to 
further  flight,  install  the  tubular  split-sleeve 
modification  (P/N  CK-AK-19)  on  both  upper 
longerons  in  accordance  with  Ayres 
Corporation  Service  Bulletin  No.  SB-AG-16, 
dated  April  1, 1984. 

(c)  Within  one  hundred  (100)  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
install  the  tubular  split-sleeve  modification 
(P/N  CK-AG-19)  on  both  upper  longerons  in 
accordance  with  Ayres  Corporation  Ser\'ice 
Bulletin  No.  SB-AG-16,  dated  April  1, 1984. 

(d)  The  checks  required  by  paragraph  (a) 
may  be  discontinued  when  the  tubular  spht- 
sleeve  modification  (P/N  CK-AG-19)  is 
incorporated. 

(e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the 
modification  required  by  this  AD  may  be 
accomplished. 

(0  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Atlanta  Aircraft  Ceiiification 
Office,  FAA  Central  Region;  Telephone  (404) 
783-7428. 

(Sees.  331(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958  as  amended  (49  U.S.C. 
1354(a),  1421.  and  1423):  4S  U.S.C.  106|g) 
(Revised  PuW  L  97-449.  January  12. 1983) 
§  11.80  of  the  Federal  Aviation  Regulations 
(14  CFR  11.89)) 

This  amendment  becomes  effective 
September  21, 1984,  as  to  all  pei^ons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  84-09-03,  issued  May  7. 1984. 

Issued  in  Kansas  Qty.  Missouri,  on 
September  6.  1984. 

Murray  E.  Snith, 
Director.  Central  Region. 

[Vy.  Doc  ^4-24«7B  Fil«d  B-l»-»4.  8:4S  ajn| 
BtlXINQ  coot  4S10-1S-M 


14CFRP«t39 

(Doeftvt  No.  84-ASW-2S:  Amdt  39-49141 

AirworthinMS  DiracttvM;  HNIar  Modal 
UH-12D  and  UH-12E  Smies 


AQEMCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
a  currently  effective  airworthiness 
directive  (AD)  which  requires  a  one-time 
inspection  and  repair  or  replacement,  if 
necessary,  of  an  engine  mount  fitting  on 
certain  Hiller  Model  UH-12  series 
helicopters  converted  to  turbine  power. 
This  superseding  AD  is  required 
because  an  engine  mount  fitting  has 
failed,  necessitating  expansion  of  the 
original  AD  to  include  repetitive 
inspections  for  the  purpose  of  detecting 
fatigue  cracks  in  the  engine  mount  fitting 
area.  This  AD  requires  repetitive 
inspections,  or  replacement,  if 
necessary,  of  affected  engine  mounts  of 
certain  Hiller  Model  UH-12D  and  UH- 
12E  series  helicopters  to  preclude  failure 
of  the  engine  mount  which  could  result 
in  loss  of  the  helicopter. 
DATE  Effective:  September  20, 1984. 

Compliance  schedule:  As  prescribed 
in  body  of  the  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  Hiller 
Helicopters.  2075  West  Scranton 
Avenue,  Porterville.  California  93257. 

A  copy  of  the  service  information  may 
be  examined  at  the  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road.  Fort  Worth.  Texas 
76106. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  Yarges,  Aerospace  Engineer. 
Airframe  Brandi.  ANM-120S.  Seattle 
Aircraft  Certification  Office,  Northwest 
Mountain  Region.  FAA,  17900  Pacific 
Highway  South.  C-68066.  Seattle. 
Washington  98168.  Telephone  (206)  431- 
2925. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  supersedes  Amendment  3»- 
3538  [44  FR  50035;  August  27, 1979).  AD 
79-18-01.  currently  requiring  a  one-time 
inspection  and  repair  or  replacement,  at 
necessary,  of  an  engine  mount  fitting  on 
certain  Hiller  Model  UH-12  series 
helicopters. 

AD  79-18-01  is  the  result  of  cracks 
detected  in  the  outer  gimbal  forward 
attach  fitting  of  Hiller  engine  mount  Part 
No.  63181-5.  The  applicability  of  AD  79- 
18-01  is  limited  to  Hiller  Model  UH-12D 
and  Model  UH-12E  series  helicopters 
which  have  been  converted  to  turbine 
power  under  Soloy  Conversions.  Ltd., 


Supplemental  Type  Certificate  (STC) 
SH177WE  or  SH178WR 

Because  of  a  recent  accident  wlacb 
resulted  from  the  failure  of  this  attach 
fitting  due  lo  pro9>esMve  fatig ae 
cracking,  the  FAA  has  drtermined  that 
repetitive  inspections  are  necessary. 

Therefore.  AD  79-18-01  is  being 
superseded  by  a  new  AD  requiring 
repetitive  inspections  for  evidence  of 
fatigue  cracks  oo  all  outer  giaabal 
forwtfd  attach  fittings  of  engine  mount 
Part  No.  63181-5,  installed  on  FMIer 
Model  UH-12D  and  UH-12B  series 
helicopters  conrerted  to  tnrbine  power, 
without  exception. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulatian.  it 
is  found  that  notice  and  pubbc 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Section  8  of  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  foHow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  most 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  is 
certified  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  M  this 
action  is  subsequently  determined  to 
involve  a  significant/ ma>oi  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed. 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  ia  14  CFR  Part  St 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
S  39.13  (^  Part  36  of  the  Federal  Aviation 
Regulatiooa  (M  CFR  38.13)  is  aaiiended 
by  deleting  Ajoendment  39-3538.  AD  79- 
18-01.  and  adding  the  foUowing  new 
airworthineaa  diractive: 

HiUer  Helkiplwi.  ■  sobsidiary  of  Rogerson 
Aircraft  Corp  (fotnerty  Hiller  Avration): 
AppUaa  to  Msdel  UH-12D  and  UH-12E 
aeries  iMHcufitais  eqotpped  with  engine 
HKMnl  Pan  N»  ■nn-S  certificatwi  in 
any  calsgiMji  wiMcb  ka««  been  oonwerted 
to  turfatiw  power  by  STC  SH177WE  or 
SH17BWB. 
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Compliance  is  required  as  indicated  (unless 
already  accomplished). 

(a)  Within  the  next  20  hours  time  in  service 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  600 
hours'  time  in  service  from  the  last 
inspection,  remove  the  paint  fix)m  the  outer 
gimbal  forward  attach  fitting  of  the  Hiller 
engine  mount  Part  No.  63181-5  and  dye 
penetrant  or  magnetic  particle  inspect  the 
gusset  weld  beads  for  cracks  on  both  the 
front  and  back  tides  of  the  gusset. 

(b)  If  cracks  are  found,  replace  the  engine 
mount  Part  No.  63181-S  before  further  flight. 

(c)  F>rior  to  or  immediately  following 
installation  or  reinstallation  of  engine  mount 
Part  No.  63181-5  in  any  of  the  Model  UH-12 
series  helicopters  listed  above,  perform  the 
inspection  required  by  paragraph  (a)  of  this 
AD. 

(d)  Alternative  inspections,  modifications. 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager.  Seattle  Aircraft  Certification 
Office.  F.AA.  17900  Pacific  Highway  South.  C- 
68966.  Stdt'le.  Washington  98168. 

This  supersedes  Amendment  39-3538  [44 
FR  50035;  August  27. 1979),  AD  79-18-01. 

This  amendment  becomes  effective 
September  20. 1984. 

(Sees.  313(a).  601.  and  603.  Federal  Aviation 
Act  of  1958.  (49  U.S.C.  1354(a).  1421.  and 
1423);  49  U.S.C.  106(g)  (Revised.  Pub.  L.  97- 
449.  January  12, 1983);  and  14  CFR  11.89) 

Issued  in  Fort  Worth,  Texas,  on  September 
4, 1984. 

CR.  Meiugiii,  )r., 

Director,  Southwest  Region. 

|FR  Doc.  »*-24«Sl  Filed  »-l»-84.  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  e4-CE-22-AD;  Amdt  39-49151 

Airworttiiness  Directives;  Walter  Kidde 
and  Overtand  Aviation  Services  Co. 
Explosive  Cartridges 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Walter  Kidde  and 
Overland  Aviation  Services  Co.  aircraft 
fire  extinguisher  discharge  cartridges 
which  requires  inspection  for  the 
presence  of  aluminum  foil  in  the 
electrical  receptacles  of  these  cartridges 
installed  in  some  air  carrier  and  general 
aviation  aircraft.  The  aluminum  foil 
used  as  a  safety  measure  during 
shipping  and  handling  of  the  explosive 
cartridges  has  been  left  on  the  terminals 
of  the  electrical  receptacle  when  the 
cartridge  is  installed  in  the  aircraft  fire 
extinguisher  bottles.  The  aluminum  foil 
may  short  out  the  terminals  and  cause 
the  cartridge  not  to  fire,  thus  preventing 


the  fire  extinguisher  from  discharging. 
The  required  action  will  detect  and 
correct  this  condition. 

DATES:  Effective  Date:  September  21, 
1984. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  Walter  Kidde  Telex  PS-317, 
applicable  to  this  AD.  may  be  obtained 
from  Walter  Kidde.  Division  of  Kidde. 
Inc..  Wilson.  North  Carolina  27893; 
Information  respecting  the  Overland 
Aviation  Cartridges  may  be  obtained 
from  Overland  Aviation  Services  Co.. 
10271  Bach  Blvd..  St.  Louis.  Missouri 
63132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  W.  Nelson.  ACE-140A,  Atlanta 
Aircraft  Certification  Office.  Federal 
Aviation  Administration.  1075  Innerloop 
Road.  College  Park.  Georgia  30337; 
Telephone  number  (404)  763-7435. 
SUPPLEMENTARY  INFORMATION:  For 
many  years  it  has  been  an  accepted 
industry  practice  to  insert  aluminum  foil 
in  the  electrical  receptacle  of  an 
explosive  cartridge  used  to  discharge 
fire  extinguisher  bottles  as  a  safety 
measure  during  shipping  and  handling. 
This  is  done  by  both  the  manufacturers 
and  the  users  (i.e..  during  routine  fire 
extinguisher  maintenance).  Some  of  the 
cartridges  had  a  warning  tag  installed 
by  the  manufacturer  which  stated.  "All 
aluminum  foil  must  be  removed  from 
electrical  receptacle  (connector)  prior  to 
mating  of  a  cartridge  with  (fire 
extinguisher)  container."  Others  did  not 
have  the  warning  tag.  Recently,  a 
shorting  cap  has  been  developed  for 
certain  cartridges  that  eliminates  both 
the  need  to  use  the  foil  and  the  addition 
of  the  warning  tag.  It  has  always  been 
the  responsibility  of  the  end  user  to 
remove  the  shorting  device  when  the 
cartridge  is  installed  in  the  aircraft. 
Some  Walter  Kidde  cartridges  were 
shipped  with  both  a  shorting  cap  and 
aluminum  foil  without  the  warning  tag. 
Cartridges  were  also  shipped  with  the 
aluminum  foil  in  the  connector,  no 
shorting  caps  and  no  warning  tag. 

Recently,  McDonnell  Douglas 
Corporation  installed  cartridges  in  the 
fire  extinguishers  on  several  DC-10 
aircraft  by  removing  the  shorting  cap 
but  not  the  aluminum  foil.  When  the 
problem  was  discovered,  they  issued 
Service  Bulletins  calling  for  a  one-time 
inspection  of  all  cartridges  on  DC-8, 
DC-9  and  DC-10  aircraft  to  ensure  that 
the  foil  is  removed.  It  is  possible  that 
other  airframe  manufacturers  and 
aircraft  operators  which  utilize  fire 
extinguishers  with  discharge  cartridge 
Kidde  Part  Numbers  873571.  876296. 
897776.  898558.  and  Overiand  Aviation 
Part  Numbers  OA841155.  OA873571. 


OAfl76296  and  OA876299  are  also  failing 
to  remove  this  foil  during  installation. 
Testing  results  indicate  aluminum  foil  in 
the  electrical  receptacles  may  result  in 
shorting  the  cartridge  and  cause  the  fire 
extinguisher  to  be  inoperative.  This 
situation  would  not  be  detected  by  any 
on-board  test.  Also,  it  is  not  possible  to 
isolate  the  existence  of  foil  to  any  lot 
number  or  manufacture  date.  The  only 
positive  method  of  determining  the 
existence  of  foil  is  to  remove  the 
electrical  lead  to  the  installed  subject 
connectors  and  conduct  a  one-time 
visual  inspection  to  ensure  that  the 
aluminum  foil  is  not  present. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
products  of  the  same  design,  an  AD  is 
being  issued  requiring  a  one-time 
inspection  of  Walter  Kidde  P/N  873571, 
876296,  897776  and  898558  fire 
extinguisher  cartridges  manufactured 
prior  to  July  1984,  and  Overland 
Aviation  Service  Co,  P/N  OA891155, 
OA873571,  OA876296  and  OA876299  fire 
extinguisher  cartridge  manufactured 
prior  to  August  7, 1984,  installed  on  any 
airplane.  Because  an  emergency 
condition  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft, 

Adoption  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  §  39,13  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13),  is 
amended  by  adding  the  following  new 
AD: 
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Walter  Kidde  and  Overiand  Aviation  Service 
Co.:  Applies  to  Waller  Kidde  discharge 
cartridges  Part  Number  (P/N)  873571, 
876296.  897776  and  898558  manufactured 
prior  to  July  1984,  and  Overland  Aviation 
Service  Co.  discharge  cartridges  P/N 
0.^841155.  OA873571.  OA876296  and 
OA87629g  manufactured  prior  to  August 
7.1984. 

Compliance:  Required  within  thirty  (30) 
calendar  days  or  at  installation  on  any 
aircraft,  whichever  occurs  later,  unless 
already  accomplished. 

To  prevent  hazards  in  flight  associated 
with  the  non-operation  of  the  fire 
extinguisher  caused  by  non-firing  of  the 
discharge  cartndge(s),  accomplish  the 
following: 

(a)  Pull  the  applicable  circuit  breakers  and 
disconnect  the  fire  extinguisher  bottle 
electrical  plugs  from  the  discharge  cartridge. 
Inspect  the  electrical  receptacle  of  the 
cartridge  for  compressed  aluminum  foil, 
which  may  have  the  appearance  of  solder 
and  remove  if  present  Reinstall  the  plug  and 
reset  (he  applicable  circuit  breaker. 

(b)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office,  1075  Innerloop  Road.  College  Park, 
Georgia  30337:  Telephone  (312)  694-7357. 
(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958  as  amended  U.S.C. 
1354(a).  1421.  and  1423);  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12,  1983); 
Sec.  11.89  of  the  Federal  Aviation  Regulations 
(14CFRn89)) 

This  amendment  becomes  effective  on 
September  21, 1984. 

Issued  in  Kansas  City.  Missouri,  on 
September  6.  1984. 
Murray  E.  Smith, 
Director,  Central  Region. 

(FR  [)oc  B4-24878  Filed  9-19-84.  8:45  am] 
BILUNQ  CODE  4S10-13-H 


14  CFR  Part  71 

[Airspace  Docket  Number  S4-ACE-04] 

Alteration  of  Transition  Area:  Fairfield. 
lA 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  700-foot  transition 
area  at  Fairfield,  Iowa,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Fairfield 
Municipal  Airport,  Fairfield,  Iowa, 
utilizing  the  Ottumwa,  Iowa.  VORTAC 
as  a  navigational  aid.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules. 
(VFR). 


EFFECTIVE  DATE:  December  20, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dwaine  E.  Hiland,  Airspace  Specialist. 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-532, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408. 

SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  a  new  instrument 
approach  procedure  to  the  Fairfield, 
Iowa,  Municipal  Airport  is  being 
established  utilizing  the  Ottumwa 
VORTAC  as  a  navigational  aid.  The 
establishment  of  this  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  alteration  of  the 
transition  area  at  Fairfield,  Iowa,  at  and 
above  700  feet  above  the  ground  (ACL) 
within  which  aircraft  are  provided  air 
traffice  control  service.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

Discussion  of  Comments 

On  pages  21072  and  21073  of  the 
Federal  Register  dated  May  18,  1984.  the 
Federal  Aviation  Administration 
published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  alter  the 
transition  area  at  Fairfield,  Iowa. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  proposed  rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


Adoption  of  the  Amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  S  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  by  altering  the 
following  transition  area: 

Fairfield,  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Fairfield  Municipal  Airport  (Latitude: 
41*0315'N,  Longitude:  9T5840'W);  and 
within  3  miles  each  side  of  the  188"  bear.ng 
from  Fairfield  Municipal  Airport,  extending 
from  the  6-mile  radius  area  to  11  miles  south 
of  the  airport. 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12,  1983);  and  Sec,  11.69  of  the  Federal 
Aviation  Regulations  (14  CFR  11,69)) 

This  amendment  becomes  effective  at 
0901  g.m.t.  December  20,  1984. 

Issued  in  Kansas  City,  Missoun.  on 
September  4,  1984. 

Murray  E.  Smith, 

Director,  Central  Region. 

|FR  Doc  S4-24881  Filed  9-19-M  8:4«  ami 
BILUNG  CODE  «t10-1>-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  150 

Exemptions  From  Speculative  Position 
Limits  for  Certain  Spread  Positions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  is  amending 
certain  of  the  previously  adopted  federal 
speculative  position  limits  in  domestic 
agricultural  commodities.  These 
amendments  provide  for  a  limited 
exemption  from  the  federal  speculative 
position  limits  for  positions  spread 
between  options  on  a  futures  contract 
and  the  underlying  futures  contract 
pursuant  to  Commission-approved 
exchange  rules. 

DATE:  These  rules  shall  be  effective 

October  22, 1984. 

ADDRESS:  Commodity  Futures  Trading 

Commission,  2033  K  Street,  N.W., 

Washington,  DC.  20581. 

FOR  FURTHER  INfORMATION  CONTACT: 

Paul  M.  Architzel,  Chief  Counsel, 

Division  of  Economic  Analysis,  at  the 

above  address.  Telephone:  (202)  254- 

6990. 
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SUPf>L£MENT/UIV 
1.  Background 

On  July  11. 1984.  the  Commodity 
Futures  Trading  Commission 
("Commission")  proposed  amendments 
to  the  federal  speculative  limits  in 
certain  domestic  agricultural 
commodities.  These  proposed 
amendments  were  made  in  light  of  the 
Commission's  previously  adopted 
amendments  to  its  regulations  governing 
a  three-year  pilot  program  which 
permitted  the  trading  of  conunodity 
options  in  domestic  agricultural 
commodities.  49  FR  2752. '  Included  in 
this  pilot  program  for  options  on  futures 
contracts  in  domestic  agricultural 
commodities  are  those  commodities 
enumerated  in  section  2(a)(1)(A)  of  the 
Act.  7  U.S.C.  2  (1983).»  The  pilot 
program  for  options  on  these  contracts 
was  included  in  the  existing  regulatory 
structure  for  exchange-traded  options 
where  possible. 

Speculative  position  limits,  either 
federal  or  exchange-set,  are  required  for 
all  designated  contracts.  Federal 
speculative  position  limits  have  long 
been  established  for  many  domestic 
agricultural  commodities.  See,  Part  150 
of  the  Commission  Rules.  17  CFR  Part 
150  (1983).  For  those  commodities  which 
do  not  have  federal  limits,  exchanges 
are  required  to  establish  speculative 
limits  by  exchange  rule.  See. 
Commission  Rule  1.61, 17  CFR  1.61. 
Because  the  federal  speculative  limits 
were  adopted  during  a  period  in  which 
options  on  those  contracts  were 
statutorily  barred,  federal  limits  do  not 
extend  to  options  on  domestic 
agricultural  commodities.*  Nor  do  the 
federal  speculative  limits  provide 
specifically  for  futures/optiorw  spreads, 
as  they  do  for  spreading  between 
certain  futures  contracts. 

Commission  Rule  1.61. 17  CFR  1.61, 
provides  that  exhanges  must  submit  for 
Commission  approval  pursuant  to 
Section  5a(12)  of  the  Act.  7  U.S.C.  7a(12) 
(1983),  exchange  rules  establishing 
speculative  position  limits  for  futures 
contracts  and  options  not  having  federal 

'  The»«  amendments  were  adopted  subsequent  to 
the  repeal  of  a  statutory  bar  to  such  options  trading 
found  in  Section  4c  of  the  Commodily  Exchange 
Act.  7  U  S.C.  6c  11978).  See.  Section  208  of  the 
Futures  Trading  Act  of  1982.  Pub.  L  97-444,  96  Slat. 
2204,  2301  (19B3). 

'  These  commodities  are  wheat,  cotton,  rice.  com. 
oats,  barley,  rye.  flaxseed,  gram  sorghums,  mill 
feeds,  butter,  egg*.  Irish  potatoes,  wool,  wool  tops, 
fat  and  oil  (including  lard,  tallow,  cotton  seed  oil. 
peanut  oil.  soybean  oil.  and  all  other  fals  and  oils), 
cotton  seed  meal,  cotton  seed,  peanula.  soybeans. 
soyt>ean  meal,  livestock,  livestock  products,  and 
frozen  concentrated  orange  juice. 

•  Federal  specnUrive  position  limits  apply  to 
gram,  cotton,  rye.  soybeuM.  tggt.  potoloea.  corn. 
and  wheat.  Of  these  commodities,  barley  and 
flaxseed  (grains),  rye.  and  eggs  are  no  longer 
actively  traded. 


or  exchange-set  speculative  limits.  In 
addition  to  exchange  rules  providing  for 
limits  on  the  net  maximum  long  or  short 
positions  which  any  one  person  may 
hold  or  control  Rule  1.61  requires  that 
contract  markets  describe  an 
appropriate  method  of  enforcement  of 
speculative  position  limits,  including 
procedures  for  determining  the 
applicability  of.  and  compliance  with, 
rules  concerning  hedging  or  other 
exemptions. 

II.  Proposed  Rules 

The  rules  as  proposed  provided  for  a 
limited  exemption  from  federal 
speculative  position  limits  for  positions 
spread  between  options  on  a  futures 
contract  and  the  underlying  domestic 
agricultural  futures  contract  pursuant  to 
Commission-approved  exchange  rules. 
The  Commission  provided  for  a  thirty- 
day  comment  period  on  these  proposed 
rules.  In  response,  the  Commission 
received  comments  from  a  grain 
marketing  cooperative,  a  large  agri- 
business company  and  two  commodity 
futures  exchanges. 

In  general,  the  first  two  commenfors 
opposed  the  rules  as  proposed.  They 
reasoned  that,  in  light  of  the  pilot  nature 
of  the  option  program,  a  cautious 
approach  not  permitting  any  revisions  to 
federal  limits  should  be  followed  at  this 
time.  In  particular,  one  commentor 
stated  that  the  proposed  rules  would 
exacerbate  the  "depth  of  apprehension 
and  mistrust  which  presently  exists 
within  the  farming  community  and  grain 
business  regarding  the  futures 
exchanges  in  Chicago."  This  commentor 
opined  that  implementation  of  the 
proposal  would  increase  the  volatility  of 
the  futures  markets.  The  second 
commentor  stated  that  the  federal 
speculative  limits  "were  set  in  place  in 
an  effort  to  prevent  market  distortion 
and  possible  manipulation"  and 
questioned  the  Commission's  rationale 
that  increased  speculative  position 
limits  for  spread  positions  are 
appropriate  in  light  of  the  reduced  net 
exposure  from  such  positions.  It 
continued  that  such  spreads  may  have  a 
distorting  relationship  on  the  various 
price  differentials  and  on  the  flat  prices 
of  the  contracts  in  each  leg  of  the 
spread.  1 

The  Commission  recognizes  that 
generally  spread  positions  are  not 
entirely  without  risk  or  that  they  lack 
the  ability  to  affect  prices.  In  explaining 
the  proposed  rule,  the  Commission 
noted  that  each  leg  of  a  spread 
represents  a  "one  sided"  position  in  the 
market  in  which  it  is  placed  and  that 
extraordinarily  large  spread 
relationships  have  the  potential  of 


distorting  price  relationships.  48  FR 
28254.  The  Commission  also  noted  that 
this  concern  was  particularly  relevant 
for  agricultural  commodities. 
Accordingly,  the  Commission  stated  that 
exemptions  or  higher  speculative  limits 
for  spread  positions  should  be 
established  with  caution  and  in  that 
regard  provided  an  explanation  of  the 
salient  features  of  exchange  exemptive 
procedures  it  contemplated  would  be 
approved  by  the  Commission. 

Moreover,  although  the  main  rationale 
for  federal  speculative  limits  is  to 
prevent  sudden  or  unreasonable  or 
unwarranted  price  movements  arising 
from  excessive  speculation,  the 
Commission  has  recognized  that  the 
overall  impact  of  excessively  large 
speculative  limits  applies  to  both  their 
initial  market  effect  and  to  the 
subsequent  impact  from  a  speculator's 
possibly  over-extended  position.  Thus, 
the  Commission  has  maintained  in 
reviewing  currently  extant  exchange-set 
speculative  limits  that  such  limits  should 
also  take  into  account  the  net  financial 
exposure  of  traders  under  such  limits  as 
well  as  the  liquidity  of  the  affected 
markets. 

With  respect  to  the  argument  that. 
because  the  options  program  is  new.  the 
Commission  should  not  undertake  this 
rulemaking  at  this  time,  the  Commission 
notes  that  it  has  proceeded  most 
cautiously  in  establishing  the  pilot 
option  program.  However,  as  discussed 
above,  higher  speculative  limits  for 
spread  positions  are  a  well  accepted 
practice  in  both  futures  and  options 
trading  and  existing  federal  regulations 
currently  permit  higher  position  limits 
for  certain  spread  positions. 
Accordingly,  the  Commission  does  not 
view  such  a  provision  as  experimental, 
particularly  when  viewed  in  the  context 
of  the  stringent  guidelines  for 
Commission  approval  of  proposed 
exchange  spreading  exemptions  which 
are  discussed  below.  Moreover,  the 
Commission  notes  that  the  current 
federal  speculative  position  limits  for 
"outright"  or  "one-sided"  positions  in 
futures  contracts  are  unaffected  by 
these  amendments  in  that  such  limits 
continue  to  apply  to  all  outright  futures 
positions  including  those  which  may 
result  from  the  exercise  of  an  option. 

The  futures  exchange's  comments 
were  generally  favorable  to  the 
Commission's  initiative,  supporting  the 
concept  of  the  exemption  for  futures/ 
options  spreads  and  the  concept  that  the 
exemption  would  be  made  pursuant  to 
Commission-approved  exchange  rules. 
The  exchange  took  exception,  however. 
to  certain  technical  aspects  of  the 
proposed  rules  and  of  the  guidelines 
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provided  by  the  Commission  for  the 
elements  which  should  be  included  in 
acceptable  exchange  rules. 

In  this  regard  the  exchange 
commentor  questioned  the 
Commission's  guidelines  involving  what 
trading  strategies  are  contemplated  to 
be  included  as  exempted  spread  or 
arbitrage  positions.  The  Commission  in 
its  explanation  of  the  proposed  rules 
explained  that  exempted  spread  or 
arbitrage  positions  should  be  limited 
under  exchange  rules  to  futures/options 
positions  on  the  same  board  of  trade  in 
the  same  commodity,  which  are,  as  a 
totality,  offsetting.  49  FR  28254.  The 
exchange  commentor  suggested  that  a 
spread  and  arbitrage  exemption  should 
nonetheless  be  permitted  on  a 
discretionary  basis  between  infer- 
commodify  and  inter-exchange  spreads 
and  that  positions  which  are  delta- 
neutral  should  be  included  within  the 
class  of  transactions  for  which  an 
automatic,  predetermined  exemptive 
level  is  established.  Delta-neutral 
option/futures  spreads  are  positions  on 
the  opposite  side  of  the  market  in  which 
the  number  of  option  contracts  is  such 
that  the  total  change  in  price  of  the 
option  positions  will  closely  offset  the 
change  in  price  of  the  futures  position. 

As  explained  below,  the  Commission 
has  reconsidered  the  criteria  listed  in  its 
explanation  of  the  proposal  and  believes 
that  a  delta-equivalent  system  of 
evaluating  futures/options  spread 
positions  and  not  an  automatic  one-to- 
one  spread  position  exemption  *  is  the 
more  appropriate  means  to  lessen  any 
possible  harmful  market  effects  from 
these  exemptions.' 

In  this  connection,  however,  the 
Commission  notes  that  in  reviewing 
exchange  rules  submitted  for  its 
approval,  it  will  rigorously  scrutinize  the 
exchanges  submission  under  paragraph 
(d)(4)  of  Commission  Rule  1.61 
concerning  the  method  of  enforcement. 
The  Commission  believes  that  inclusion 
of  any  spread  exemptions  on  a  delta- 

Mn  the  explanation  accompanying  the  proposal 
the  Commission  stated  that  for  "predetermined  and 
preapproved"  spread  or  arbttrage  exemptions, 
exchanges  might  include  pursuant  to  this  rule 
exemptions  for  conversions,  reverse  conversions 
and  one  to  one  futures  options  spreads.  45  FR  28254 
(emphasis  added)  however,  upon  further 
consideration,  the  Commission  believes  that  a 
nominal  speciHcation  of  one  futures  contract-to-one 
options  contract  is  not  sufficient  to  assure  that 
futures/options  spread  positions  are  economically 
balanced  and  that  a  specification  of  delta-neutralily 
is  more  appropriate  to  achieve  this  objective. 

Mn  this  respect,  one  commentor  pointed  out  that 
the  guidelines  in  the  proposal  concerning  one-to-one 
futures  options  spreads. 

Applies  a  literal  interpretation  of  its  requirement 
that  all  exempted  spreads  be  totally  offsetting 
which  ignores  those  trading  strategies  which  result 
in  real,  instead  of  merely  facial,  offsetting. 


equivalent  basis  must  be  pursuant  to  a 
specific,  readily  enforceable  system  for 
identifying  and  monitoring  those 
positions  which  are  delta-neutral.  In 
addition,  because  delta  relationships 
between  futures  and  options  vary  over 
time  and  between  specific  combinations 
of  instruments,  the  Commission  will 
scrutinize  carefully  any  proposed  rules 
concerning  the  manner  in  which  persons 
subject  to  such  exemptions  would  be 
required  to  maintain  compliance  with 
the  applicable  limit. 

With  respect  to  inter-commodity 
spreads,  the  Commission  does  not 
necessarily  disagree  with  the 
commentor's  observation  that  such 
positions  may  result  in  less  risk 
exposure  than  one-sided  or  outright 
positions.  However,  the  Commission 
believes  that  such  positions  offer  the 
potential  for  significantly  more  market 
exposure  and  impact  than  the  limited, 
intra-commodity  spread  positions 
between  instruments  having  the  same 
delivery  months  contemplated  under  the 
proposed  rules.  Moreover,  it  should  be 
noted  that  for  the  options  pilot  program 
for  non-domestic  agricultural 
commodities  the  Commission  has  not 
approved  any  exchange  rules  which 
would  exempt  or  otherwise  provide 
higher  speculative  limits  for  inter- 
commodity  spread  positions  between 
options  or  between  options  and  futures 
contracts.  Accordingly,  the  Commission 
has  determined  not  to  amend  the 
proposed  rules  to  recognize  inter- 
commodity  spreading  at  this  time. 
However,  during  the  trading  of  the 
options  pilot  program  for  agricultural 
commodities  the  Commission  staff  will 
monitor  the  nature  and  potential  impact 
of  any  intra-commodity  spread 
exemptions  granted  pursuant  to  these 
amendments  as  a  possible  basis  for  the 
future  consideration  of  permitting  inter- 
commodity  exemptions. 

The  Commission  has  also  considered 
the  exchange  commentor's  views  on  the 
advisability  of  spreads  between  futures 
and  options  traded  on  different  boards 
of  trade  and  determined  not  to 
incorporate  those  suggestions  in  these 
rules  at  this  time.  The  Commission 
noted  in  proposing  these  rule 
amendments  that: 

All  position  levels  set  by  the  exchange, 
whether  a  predetermined  absolute  level  for 
all  traders,  or  an  individual  level  on  a  case- 
by-case  basis,  must  take  into  account,  where 
applicable,  the  size  of  each  leg  of  a  spread 
and  its  relationship  to  crop  years  as  well  as 
the  relative  financial  exposure  of  the  trader 
and  the  liquidity  of  the  affected  markets. 
49  FR  282S4  (emphasis  added.) 

Although  federal  speculative  limits 
provide  higher  position  limits  for  such 


inter-market  spreads  between  grain 
contracts,  they  have  been  set  in  view  of 
the  liquidity  of  each  of  the  relevant 
contract  maricets.  In  the  case  of 
exchange-set-speculative  limits,  it  is  not 
clear  that  such  considerations 
concerning  the  relative  liquidity  of  a 
second  contract  market  can,  or  should, 
be  made  by  the  exempting  contract 
market.  Accordingly,  the  Commission 
believes  that  exemptions  from 
applicable  existing  federal  limits  in  such 
instances  are  inappropriate,  and 
therefore  any  possible  anticompetitive 
effect  from  the  lack  of  an  inter-exchange 
spread  exemption  is  more  than 
outweighed,  under  Section  15  of  the  Act, 
by  the  objectives  and  policies  of  the  Act 
furthered  by  this  restriction. 

The  other  exchange  which  commented 
on  this  proposal  is  not  designated  as  a 
contract  market  in  any  domestic 
agricultural  commodity.  Its  comments 
were  more  general,  advocating  that  this 
approach  be  adopted  for  all 
commodities  and  that  floor  traders  be 
exempt  from  speculative  position  limits. 
As  the  Commission  noted  above,  the 
concepts  underlying  this  rule  are  not 
novel  and  follow  that  which  is  already 
permitted  for  options  under  Conmiission 
Rule  1.61.  Moreover,  the  Commission 
does  not  agree  that  a  blanket  exemption 
for  floor  traders'  positions  is  warranted 
since  the  commentor  failed  to 
demonstrate  that  the  impact  of  such 
positions  is  different  from  that  of  any 
other  speculator. 

III.  Guidelines  for  Exchange  Rules 

In  view  of  the  issues  raised  by  the 
commentors  as  well  as  its  own  further 
consideration  of  the  rules  as  proposed, 
the  Commission  wishes  to  clarify  further 
the  strict  criteria  by  which  it  will 
evaluate  proposed  exchange  rules  for 
spread  exemptions  during  the  pilot 
program  for  options  on  agricultural 
commodities.  "These  guidelines  are  as 
follows. 

First,  the  Commission  contemplates 
that  any  exchange  rules  it  approves  for 
purposes  of  affording  exemptions  or 
higher  position  limits  for  futures/options 
spreads  will  be  confined  to  those  cases 
where  both  legs  pertain  to  the  same 
delivery  month  in  the  underlying  futures 
contract.  The  Commission  believes  that 
this  is  necessary  to  ensure  that  the 
spread  positions  in  fact  will  be  as  a 
totality,  offsetting,  and  to  minimize  the 
possibility  that  the  separate  legs  of  the 
spread  become  economically 
independent  and  thereby  exert  an 
undesirable  effect  on  the  pricing  in  the 
futures  and  options  markets.  The 
Commission  will  rigorously  review  any 
proposed  deviation  from  this  guideline 
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to  ensure  that  the  proposal  nonetheless 
meets  the  criteria  that  such  spreads  be 
offsetting. 

Second,  exchange  rules  approved  by 
the  Commission  must  provide 
exemptions  or  higher  limits  for  only 
those  positions  which  are  economically 
balanced  arbitrage  or  spread  positions, 
e.g.,  conversions,  reverse  conversions, 
or  "delta  neutral"  spread  positions.  This 
will  ensure  that  positions  acquired 
under  the  exemption  in  fact  will  be 
offsetting,  and  not  for  the  purpose  of 
acquiring  additional  futures  position 
which,  because  of  the  lack  of  economic 
balance,  are  essentially  one-sided. 

The  requirement  that  such  positions 
be  ofsetfing  as  a  totality,  through  the  use 
of  a  delta  neutral  system,  for  example,  is 
necessary  because  these  rules  involve 
exemptions  from  speculative  limits  on 
futures  as  well  as  on  options.* Thus, 
exchange  rules  which  provide  for 
exemptions  based  on  their  delta 
neutrality  will  be  consistent  with  this 
guideline,  but  those  for  simple  one-to- 
one  positions  will  not  be.  The 
Commission  is  modifying  the  rules  as 
proposed  to  reflect  specifically  the 
requirement  that  the  legs  of  the  spread 
or  arbitrage  positions  he  offsetting. 

Third,  as  noted  in  the  explanation  of 
the  rules  as  proposed,  the  Commission 
anticipates  that  the  exchange  rales 
which  can  be  approved  pursuant  to 
these  amendments  to  Part  150  will 
provide  for  a  limitation  on  the  size  of 
futures  positions  which  can  be  acquired 
in  connection  with  a  predetermined  and 
preapproved  futures /options  spread  or 
arbitrage  exemption.  The  Commi.ssion 
will  review  these  Umitations  in  view  of 
the  liquidity  of  the  relevant  futures 
market.  Those  transactions  not  within 
the  enumerated  class  must  be  approved 
by  the  exchange  on  a  caie-by-case  basis 
taking  into  account,  among  other  things, 
the  liquidity  of  the  affected  markets  and 
the  relative  financial  exposure  of  the 
trader,  in  this  connection,  in  considering 
whether  to  approve  exchange  rules 
which  allow  individual  exemptions 
which  are  not  specifically  enumerated 
as  to  type  or  amount,  the  Commission 
will  require  exchange  rules  to  detail  the 
specific  criteria  to  be  considered  by  the 
exchange  in  determining  the  nature  and 
amount  of  such  exemptions.  These 


*  Among  other  thingi,  one  maior  obiective  of 
specifying  speculative  liniu  on  option*  contracU  ia 
to  ensure  that  trading  activity  in  options  do  not 
undennine  the  primary  market  fbr  fature*  contracts. 
46  FR  S0944.  in  this  respect  it  should  be  noted  that 
although  the  Comnisaion  baa  previoaaly  approved 
rules  which  provide  for  specific  enumerated 
exemptions  or  higher  speculative  limits  levels  for 
options  position*  which  are  spread  against  futures 
contracts,  none  of  these  previoua  rule*  exempted 
positions  from  exchange  specified  speculative 
position  limits  on  the  futures  side  of  the  spread. 


criteria  must  be  sufficiently  specific  to 
assure  the  Commission  that  the 
objectives  of  the  position  limits  in 
Section  150  of  the  Regulations  are  met 
on  a  continuous  basis. 

IV.  Related  Issue:  Regulatory  Flexibility 
Act. 

The  Regulatory  Flexibility  Act 
("RF.A").  5  U.S.C.  601  etseq..  requires 
that  agencies,  in  adopting  rules,  consider 
their  impact  on  small  businesses.  The 
Commission  has  previously  determined 
that  large  traders  are  not  'small 
entities"  for  purposes  of  the  RFA.  47  FR 
18618-18621  (April  30, 1982).  The 
requirements  of  the  RFA  therefore  do 
not  apply  to  traders  who  are  trading  at 
levels  high  enough  to  trigger  these 
exemptions.  Accordingly,  pursuant  to 
Section  3(a)  of  the  RFA.  5  U.S.C.  605(b), 
the  Chairman,  on  behalf  of  the 
Commission,  certifies  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  17  CFR  Part  150 

Commodity  exchange  rules. 
Speculative  position  limits.  Spreading 
exemptions  from  speculative  position 
limits.  Commodity  futures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  in  Sections  4a, 
4c(b).  4c(c),  and  8a  of  the  Commodity 
Exchange  Act,  as  amended,  7  U.S.C.  6a. 
6c(b),  6c(c),  and  12a  (1982),  the 
Commission  amends  Part  150  of  Chapter 
I  of  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  150— UM1TS  ON  POSITIONS 

1.  Section  150.1  is  amended  by 
redesignating  paragraph  (a)(1)  as 
paragraph  (a)  introductory  text  and 
revising  it  as  follows;  by  redesignating 
paragraph  (a)(2)  as  paragraph  (a)(1).  and 
by  adding  new  paragraph  (a)(2)  follows: 

§  150.1    Umlta  on  position  In  grain  for 
futures  deUvery. 

(a)  Position  limits.  The  Hmit  on  the 
maximum  net  long  or  net  short  position 
which  any  one  person  may  hold  or 
control  under  contracts  for  futures 
delivery  for  grain  on  or  subject  to  the 
rules  of  any  one  contract  market  except 
as  specifically  authorized  by  paragraph 
(a)(1)  of  this  section  is  2,000.000  bushels 
in  any  one  future  or  in  all  futures 
combined. 

(D*  *  * 

(2)  To  the  extent  that  the  positions 
held  or  controlled  by  any  person  are 
spread  or  arbitrage  positions  between 
futures  and  option  contracts  traded  on 
the  same  board  of  trade  in  any  one 
commodity  which  are  as  a  totality 


offsetting,  the  limit  on  net  positions  set 
forth  in  paragraph  (a)  of  this  section 
may  be  exceeded  on  such  conditions  as 
specified  by  the  board  of  trade  in  rules 
adopted  pursuant  to  §§  1.61  and  1.41  of 
this  Chapter. 

•  *  *  •  ♦  - 

2.  Section  150.2  is  amended  by  adding 
new  paragraph  (a)(1)  as  follows: 

§150.2    Limits  on  positions  in  cotton  for 
future  deiivsry. 

(a)  •  •   * 

(a)(1)  To  the  extent  that  the  positions 
held  or  controlled  by  any  person  are 
spread  or  arbitrage  positions  between 
futures  and  options  contracts  traded  on 
the  same  board  of  trade  in  any  one 
commodity  which  are  as  a  totality 
offsetting,  the  limit  on  net  positions  set 
forth  in  paragraph  (a)  of  this  section 
may  be  exceeded  on  such  conditions  as 
specified  by  the  board  of  trade  in  rules 
adopted  pursuant  to  §5  1.61  and  1.41  of 
this  Chapter. 
***** 

3.  Section  150.4  is  amended  by  adding 
new  paragraph  (a)(1)  as  follows: 

§  I5a4    Limits  on  positions  in  soybssns 
for  future  delivery. 

(a)  •   •  • 

(1)  To  the  extent  that  the  positions 
held  or  controlled  by  any  person  are 
spread  or  arbitrage  positions  between 
futures  and  option  contracts  traded  on 
the  same  board  of  trade  in  any  one 
commodity  which  are  as  a  totality 
offsetting,  the  limit  on  net  positions  set 
forth  in  paragraph  (a)  of  this  section 
may  be  exceeded  on  such  conditions  as 
specified  by  the  board  of  trade  in  rules 
adopted  pursuant  to  §§  1.61  and  1.41  of 
this  Chapter. 

•  •        •        •        * 

4.  Section  150.10  is  amended  by 
adding  paragraph  (a)(2)  as  follows: 

§150.10    Umits  on  positions  In  potatoes 
for  future  fiellvery. 

(a)  ♦   •   • 

(2)  To  the  extent  that  the  positions 
held  or  controlled  by  any  person  are 
spread  or  arbitrage  positions  between 
futures  and  option  contracts  traded  on 
the  same  board  of  trade  in  any  one 
commodity  which  are  as  a  totality 
offsetting,  the  limit  on  net  positions  set 
forth  in  paragraphs  (a)  and  (a)(1)  of  this 
section  may  be  exceeded  on  such 
conditions  as  specified  by  the  board  of 
trade  in  rules  adopted  pursuant  to 

§§  1.61  and  1.41  of  this  chapter. 

*  •        •        •        * 

5.  Section  150.11  is  amended  by 
adding  paragraph  (a)(1)  as  follows: 
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§  1 50. 1 1     UmiU  on  positions  in  com  for 
futurs  (Mlvory. 

(1|  To  the  extent  that  the  positions 
he;ld  or  controlled  by  any  person  are 
spread  or  arbitrage  positions  between 
futures  and  option  contracts  traded  on 
the  same  board  of  trade  in  any  one 
commodity  which  are  as  a  totality 
offsetting,  the  limit  on  net  positions  set 
forth  in  paragraph  (a)  of  this  section 
may  be  exceeded  on  such  conditions  as 
specified  by  the  board  of  trade  in  rules 
adopted  pursuant  to  §§  1.61  and  1.41  of 
this  chapter. 

•        <        •        . 

6.  Section  15ai2  is  amended  by 
adding  paragraph  (a)(1)  as  follows: 

§  1 50. 1 2    UmHs  on  positions  In  wheat  for 
futurs  dellvsry. 

(a)  •  *  • 

(1)  To  the  extent  that  the  positions 
held  or  controlled  by  any  person  are 
spread  or  arbitrage  positions  between 
futures  and  option  contracts  traded  on 
the  same  board  of  trade  in  any  one 
commodity  which  are  as  a  totality 
offsetting,  the  limit  on  net  positions  set 
forth  in  paragraphs  (a)  of  this  section 
may  be  exceeded  on  such  conditions  as 
specified  by  the  board  of  trade  in  rules 
adopted  pursuant  to  §§  1.61  and  1.41  of 
this  Chapter. 
*        •        •        «        • 

Issued  in  Washington.  D.C.  on  Soptemljer 
14. 1984. 

lean  A.  Webb. 

Deputy  Secretary  of  the  Commission. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  375 

[Dockst  No.  RMS4-20-000;  Orcter  No.  396] 

Delegation  to  the  General  Counsel 

Issued.  September  14,  1984. 
aoemcy:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 


summary:  EffecUve  September  15. 1984, 
the  Office  of  Opinions  and  Review 
(OOR)  will  be  merged  into  the  Office  of 
the  General  Counsel  (OGC).  As  a  result 
of  this  reorganization,  the  functions 
previously  delegated  to  the  Director  of 
OOR  are  redelegated  to  the  General 
Counsel  or  his  designee.  The  final  rule 
amends  the  delegations  of  authority  to 
reflect  this  reorganization. 
EFFECTIVE  DATE:  September  15. 1984. 


FOR  FURTHER  INFONMATUM  COWTACT: 

Albert ).  Francese,  Rulemaking  and 
Legislative  Analysis  Division,  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  f202)  357-8033. 

SUP^LCMENTARV  INfOmiATION: 

Before  Commissioner*:  Raymond  j. 
O'Connor,  Chairman:  Georgians  Sheldon. 
A.G  Sousa.  Oliver  G.  Richard  HI  and  Charles 
G  Stalon. 

I.  Summary 

On  August  27. 1984.  tiie  Chairman  of 
the  Federal  Energy  Regulatory 

Commission  (Ccmmission)  announced 
the  merger  of  the  Office  of  Opinions  and 
Review  (OOR)  into  the  Office  of  the 
General  Counsel  (OGC),  effective  on 
September  15,  1984.  As  a  result  of  this 
reorganization,  the  functions  previously 
delegated  to  the  Director  of  OOR  will  be 
redelegated  to  the  General  Counsel. 
This  final  rule  codifies,  in  18  CFR 
375.309.  this  redelegation  of  authority  to 
the  General  Counsel.  This  final  nile  also 
removes  \  375.310  in  its  entirety.  That 
section  contains  the  now-superseded 
delegations  of  authority  to  OOR.  In 
making  these  revisions,  the  Commission 
is  not  substantively  changing  the 
authorities  that  have  been  previously 
delegated  by  the  Commission. 

II.  Effectivfl  Date 

Pursuant  to  5  U.S.C.  553(b)  (19a2),  this 
rule  is  issued  without  prior  notice  and 
comment  because  it  is  a  rule  of  agency 
organization,  procedure  or  practice. 
Because  the  rules  are  necessary  to 
conform  the  Commission's  regulations  to 
existing  internal  agency  practices  and  to 
provide  the  public  with  essential 
guidance  concerning  Commission 
reorganization,  the  Commission  fmds 
good  cause  under  5  U.S.C.  553(d)  (1982) 
to  make  this  rule  effective  immediately 
upon  issuance. 

List  of  Subfecta  in  18  CFR  Part  S75 

Authority  delegations  (Government 
Agencies),  Seals  and  insignia.  Sunshine 
Act. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  375  of  Chapter 
I,  Title  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

By  the  Commission. 
Kenneth  F.  Phimb, 

Seciftary-. 

PART  375-4  AMENDED) 

1.  Part  375  ia  amended  as  follows: 
a.  The  authority  citation  continues  to 
read  as  follows  for  Part  375: 


AHthority:  Depaftownt  of  Energy 

Organization  Act.  42  U.S.C.  7101-7352  (198,2): 
Executive  Order  lt009.  3  CFR  142  (1978); 
Administrative  Procedure  Act,  5  U.S.C.  553 

(1982), 

b  In  5  375.30Q.  paragraph  fe)  is 
revised  and  a  new  [wragraph  (f)  is 
added  to  read  as  follows: 


$375,309 
Counsel 


tolh* 


(e)  Designate  presiding  officers  for 
proceedings  under  Subpart  I  and 
Subpart  ]  of  Part  385  of  this  chapter,  who 
shall  have  all  the  authorities  and  duties 
vested  in  presiding  officers  by  those 
rules  and  other  applicable  rules  in 
conducting  proceedings  pursuant  to 
section  503(c)  and  section  504(b)  of  the 
Department  of  Energy  Organization  Act, 
42  U.S.C.  7107  et  seq.  and  section  502(c) 
of  the  .Natural  Gas  Policy  Act  of  1978,  15 
use.  3301  et  seq. 

(0  Deny  or  grant,  in  whole  or  in  part. 
petitions  for  waivers  of  fees  prescribed 
in  §8  381.303,  381.304,  and  381.405  of  this 
chapter  in  accordance  with  S  381.106  of 
this  chapter. 

§375.310    fnsmotrsd] 

C.  Section  375.310  is  removed. 

fl-'k  Doc  8*-24«ee  FlM  S-10-B4.  «45  >ni 
MLUMQ  coot  f717-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  522 


Animal  Drugs,  Fsads,  aftd  Related 
Products;  Sulfadlmett>oxine 

agency:  Food  and  Drag  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  three  new  animal  drug 
applications  (NADA's),  one  held  by 
Bayvet  Division  of  Miles  Laboratories, 
Inc..  providing  for  use  of  Suldixine™ 
(sulfadimethoxine)  Tablets  for  treating 
bacterial  infections  in  dogs  and  two  held 
by  Beecham  Laboratories,  Division  of 
Beecham.  Inc..  for  use  of  Sudine* 
(sulfadimethoxine)  Tablets  and  Symbio" 
(sulfsdiroetlioxine)  Infection  for  treating 
bacterial  infections  in  dogs  and  cats.  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Ragiater,  FDA  is 
v\ithd  rawing  approval  of  these  NADA's. 
EFFECTIVE  DATE:  October  1.  1984. 
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KM  FURTHER  INFORMATION  CONTACT: 

David  N.  Scarr.  Center  for  Veterinary 
Medicine  (HFV-214).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockvilie.  MD  20857.  301-443-1846. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Bayvet's 
NADA  13-602  for  Suldixine™ 
fsulfadimethoxine)  Tablets  and 
Beecham"s  NADA  13-526  for  Sudine* 
(sulfadimethoxine)  Tablets  and  NADA 
13-527  for  Symbio*  (sulfadimethoxine) 
Injection.  This  document  removes  those 
portions  of  the  regulations  that  reflect 
approval  of  these  NADA's 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs,  oral  use. 
21  CFR  Part  522 

Animal  drugs,  injectable. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C  360b(e))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director  of  the  Center  for  Veterinary 
Medicine  (21  CFR  5.84),  Parts  520  and 
522  are  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

§S20.2220b    [Amended] 

1.  In  Part  520.  5  520.2220b 
Sulfadimethoxine  tablets  and  boluses  is 
amended  by  removing  paragraphs  (b)  (2) 
and  (4)  and  (e)(2)(i)  and  designating 
paragraphs  (b)(2)  and  (e)(2)(i)  as 
[Reserved]. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

2.  In  Part  522.  §  522.2220 
Sulfadimethoxine  injection  is  amended 
by  revising  paragraph  (b)(2)  and  (3)(i)  to 
read  as  follows: 

§  522^220    Sulfadimethoxine  Injection. 

•  •        •        •        « 

(b)*  *  • 

(2)  Sponsors.  See  No.  000859  in 
S  510.600(c)  of  this  chapter. 

(3)  Conditions  of  use.  (i)  It  is  used  or 
intended  for  use  in  the  treatment  of 
sulfadimethoxine-susceptible  bacterial 
infections  in  dogs. 

•  •        •        •        * 

Effective  date.  October  1. 1984. 

(Sec.  512(e).  82  Slat.  345-347  (21  U.S.C. 
360b(e))) 


Dated:  September  7,  1984. 
Lester  M.  Crawford, 

Director,  Center  for  Veterinary  Medicine. 

|FR  Doc.  »4-24«flB  Filed  9-19-64-  S:4S  ami 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Parts  1,  31,  and  301 
[T.D.  7977)  1 

Personal  Services  Income  of 
Nonresident  Alien  Individuals 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  exemptions  from 
the  withholding  of  income  tax  from  the 
independent  personal  services  income  of 
nonresident  alien  individuals.  The 
document  also  contains  final  regulations 
to  clarify  the  procedure  for  obtaining, 
and  the  duty  of  a  withholding  agent 
when  an  alien  individual  requests,  an 
exemption  from  withholding  pursuant  to 
a  tax  treaty.  The  changes  are  made 
because  the  existing  regulations  impose 
certain  withholding  requirements  that 
may  be  reduced  or  eliminated  without 
adversely  affecting  compliance  with  the 
tax  laws.  The  regulations  provide 
guidance  to  alien  individuals  who  wish 
to  take  advantage  of  the  liberalized 
rules  and  to  withholding  agents  who  will 
receive  requests  for  treaty  exemptions 
with  respect  to  the  personal  services 
income  of  nonresident  alien  individuals. 
DATE:  The  amendments  are  effective 
December  19, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  T.  Doran  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224,  Attention:  CC:LR:T,  202-566- 
3289. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  14, 1983,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  1441, 1461,  and  1462,  the 
Employment  Tax  Regulations  (26  CFR 
Part  31)  under  section  3401,  and  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  Part  301)  under 
section  7605  and  7701.  all  of  the  Internal 
Revenue  Code  of  1954.  A  public  hearing 
was  neither  requested  nor  held.  After 
consideration  of  all  comments  regarding 


the  proposed  amendments,  those 
amendments  are  adopted  as  revised  by 
this  Treasury  decision. 

Discussion 

Section  1441  of  the  Code  requires  that 
30  percent  of  amounts  paid  to  a 
nonresident  alien  individual  as 
compensation  for  independent  personal 
services  be  withheld  by  the  person 
paying  the  amount  (the  withholding 
agent)  to  the  individual.  Section 
1441(c)(4)  of  the  Code  gives  the  Service 
the  authority  to  exempt,  by  regulations, 
compensation  for  personal  services  of  a 
nonresident  alien  individual  from  30 
percent  withholding.  The  final 
regulations  revise  existing  exemptions 
and  provide  additional  exemptions  from 
withholding  to  alleviate  overwithholding 
which  results  when  tax  is  withheld  at 
the  30  percent  rate  even  though  the 
taxpayer  is  subject  to  tax  at  an  effective 
rate  of  less  than  30  percent  because  the 
income  is  effectively  connected  with 
conduct  of  a  U.S.  trade  or  business. 

The  new  exemptions  from  withholding 
may  be  obtained  in  two  ways.  Under 
one  method,  described  in  S  1.1441- 
4(b)(4),  the  30  percent  amount  would 
initially  be  withheld  in  full  from  all 
payments  of  compensation  except  the 
final  payment.  Prior  to  receipt  of  the 
final  payment,  the  individual  may 
appear  at  an  Internal  Revenue  Service 
district  office  and  have  his  or  her 
tentative  income  tax  calculated.  The 
individual  would  receive  a  letter  from 
the  Service  stating  the  amount  of  income 
that  is  exempt  from  withholding  and  the 
amount,  which  would  otherwise  be 
withheld  as  tax  from  the  final  payment, 
that  could  be  paid  to  the  nonresident 
alien  due  to  the  exemption.  Upon 
presentation  of  the  letter,  the 
withholding  agent  would  be  authorized 
to  adjust  the  amount  of  tax  withheld 
from  the  final  payment.  An  income  tax 
return  must  be  filed  at  the  usual  time.  A 
refund  of  any  additional  amounts  of 
withheld  tax  in  excess  of  the 
individual's  liability  could  be  obtained 
at  that  time. 

Under  the  second  method,  described 
in  §  1.1441-4(b)(3).  the  individual  may 
enter  into  an  agreement  with  the  Service 
as  to  the  amount  of  tax  to  be  withheld, 
before  actually  receiving  any  payments. 
The  agreement  would  take  into  account 
the  anticipated  gross  income,  personal 
exemptions,  certain  expenses  of  the 
aUen  individual,  relevant  income  tax 
treaty  provisions,  and  the  appropriate 
rate  of  tax.  The  procedures  for  entering 
into  this  withholding  agreement  would 
be  set  forth  by  the  Service. 

The  final  regulations  also  revise  and 
clarify  existing  procedure  with  respect 
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to  a  request  by  a  nonresident  alien 
individual  under  9  1.1441-4(b)(2)  for  an 
exemption  from  withholding  on 
compensation  for  independent 
personnel  services  because  of  an  income 
fdx  treaty  or  personal  exemption 
amount.  The  final  regulations  require  the 
alien  individual  to  use  a  form  developed 
by  the  Internal  Revenue  Service.  The 
withholding  agent  must  be  reasonably 
satisfied  that,  based  on  the  information 
supplied  on  the  form,  the  individual's 
compensation  qualifies  for  the 
exemption.  The  withholding  agent  must 
indicate  hi^  or  her  acceptance  on  the 
form  and  forward  a  copy  to  the  Director 
of  the  Foreign  Operations  District  10 
days  prior  to  the  effective  date  of  the 
exemption.  If  the  withholding  agent  is 
not  reasonably  satisfied  that  the  alien  is 
entitled  to  a  treaty  exemption,  the  agent 
is  not  relieved  of  liability  for 
withholding  the  full  30  percent.  The 
regulation  thus  adopts  the  standard  for 
withholding  agents  found  in  Rev.  Rul. 
76-224,  1976-1  C.B.  268. 

The  proposed  regulations  proposed  to 
revise  §  1.1441-3{f)  to  provide  that 
domestic  partnerships  must  withhold  30 
percent  on  all  actual  distributions  to 
nonresident  alien  partners.  One 
commentor  suggested  that  this 
expansion  of  the  withholding  obligation 
was  too  broad  in  that  it  required 
withholding  on  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  The  commentor 
suggested  that  the  withholding 
requirement  be  limited  to  those 
distributions  which  represent  income 
items  described  in  paragraphs  (a)  and 
(b)  of  §  1.1441-2.  The  suggestion  was 
adopted. 

Miscellaneous  updating,  clarifying, 
and  corrective  changes  to  the 
withholding  regulations  also  are 
adopted. 

Re^latory  Flexibility  Act  and  Executive 
Order  12291 

The  Secretary  of  the  Treasury  has 
certified  that  the  regulations  proposed 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6),  and  a  Regulatory  Flexibility 
Analysis  is  not  required.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  proposed  rule  is  not 
a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  Regulatory 
Impact  Analysis  is  therefore  not 
required. 


Paperwork  Reduction  Act  of  1980 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
O.MB. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Carol  T.  Doran  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  substance  and  style. 

List  of  Subjects 

26  CFH  1.861-1—1.997-1 

Income  taxes.  Aliens.  Exports,  DISC. 
Foreign  investment  in  U.S.,  Foreign  tax 
credit.  Sources  of  income.  United  States 
investments  abroad. 

26  CFR  1.1441-1—1.1465-1 

Income  taxes.  Aliens.  Foreign 
corporations. 

26  CFR  Port  31  ^ 

Employment  taxes.  Income  taxes. 
Lotteries.  Railroad  retirement.  Social 
security.  Unemployment  tax. 
Withholding. 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankruptcy.  Courts.  Crime. 
Employment  taxes.  Estate  taxes,  Excise 
taxes,  Gifi  taxes.  Income  taxes. 
Investigations.  Law  enforcement, 
Penalties.  Pensions,  Statistics,  Taxes. 
Disclosure  of  information.  Filing 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  1.  31.  and 
301  are  amended  as  follows: 

Income  Tax  Regulations 

PART  1— {AMENDED] 

§  1.871-S    [AiMndad] 

Paragraph  1.  Paragraph  (c)  of  5  1.871-6 
is  amended  by  removing  "f  1.1465.1'" 
and  inserting  in  its  place  "|  1.1441-7". 


§  t.1441-a     lANMOdMi] 

Par.  2.  Section  1.1441-2(c)(1)  \f 
amended  by  removing  the  phrase  "as 
amended,"  in  the  firat  sentence  and 
inserting  in  its  place  the  phrase  "as 


amended  {8  U.S.C.  1101(a)(15)(F)  or 
(J)).". 

Par.  3.  Paragraphs  (f]  and  (h)  of 
section  1.1441-3  are  revised  to  read  as 
follows: 

§1.1441-3    EacairtlOfM  and  rulM  o«  aiMciM 
appticatton. 

•  •  •  •  •  . 

(f)  Partnerships  and  fiduciaries. 
Domestic  partnerships  are  required  to 
withhold  the  tax  at  source  under 
§  1.1441.1  on  items  of  income  described 
in  paragraphs  (a)  and  (b)  of  !  1.1441-2 
that  are  included  in  the  distributive 
share  (including  amounts  that  are  not 
actually  distributed)  of  a  member  of 
such  partnership  who  is  a  nonresident 
alien  individual,  nonresident  alien  or 
foreign  fiduciary  of  a  trust  or  estate, 
foreign  partnership,  or  foreign 
corporation.  Resident  or  domestic 
fiduciaries  of  trusts  and  estates  are 
required  to  withhold  the  tax  at  source 
under  §  1.1441-1  on  all  items  of  income 
described  in  paragraphs  (aj  and  fb)  of 
§  1.1441-2  that  constitute  gross  income 
from  sources  within  the  United  States 
(including  amounts  that  are  not  actually 
distributed]  of  beneficiaries  who  are 
nonresident  alien  individuals,  foreign 
partnerships,  or  foreign  corporations. 
Because  the  gross  income  allocable  to  a 
partner  and  the  income  includable  in  the 
gross  income  of  the  beneficiary  cannot 
be  determined  until  the  end  of  a  taxable 
year  of  the  partnership,  trust,  or  estate. 
the  partnership  and  the  fiduciary  of  a 
trust  or  ^ate  shall  withhold  under  this 
section  on  all  distributions  to  such 
partners  and  beneficiaries  during  the 
taxable  years  to  the  extent  such 
distributions  include  items  of  income 
described  in  paragraphs  (a)  and  (b)  of 
§  1.1441-2.  If  the  tax  on  actual 
distributions  exceeds  the  tax  on 
amounts  includable  in  the  gross  income 
of  the  partner  or  beneficiary,  the  partner 
or  beneficiary  may  file  a  claim  for 
refund  together  with  appropriate 
supporting  evidence  in  accordance  with 
paragraph  (h)  of  this  section.  If  a 
partnership  or  a  fiduciary  withholds 
under  this  section  on  a  distributive 
partnership  share  or  distributable  net 
income  of  a  trust  or  estate  before  the 
income  is  actually  distributed  to  a 
partner  or  beneficiary,  then  withholding 
is  not  required  when  such  income  is 
sutwequently  distributed.  Income 
described  in  paragraphs  (a)  and  (b)  of 
{  1.1441-2  that  fa  paid  to  a  foreign 
partnership  or  to  a  nonresident  alien  or 
foreign  fiduciary  is  subject  to 
withholding  under  \  1. 1441-1  even 
though  the  members  of  the  partnership 
or  the  beneficiaries  of  the  trust  or  estate 
are  individuals  who  are  citizens  or 
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residents  of  the  United  States  or  are 
domestic  corporations. 

•  •        •        •        * 

(h)  Claims  for  refund.  A  claim  for 
refund  referred  to  in  paragraph  (b)  (1), 
(c)  (3).  (d)  (1).  or  (f)  of  this  section  shall 
be  made  in  accordance  with  the 
provisions  of  §§  301.6402-2  and 
301.6402-3  of  this  chapter  (Regulations 
on  Procedure  and  Administration). 

•  •        •        •        • 

§1.1441-4    [Amended] 

Par.  4.  Section  1.1441-4  is  amended  as 
follows: 

1.  Paragraph  (a)(1)  is  amended  as 
follows: 

a.  The  first  sentence  is  amended  by 
removing  the  word  "his"  and  inserting  in 
its  place  the  phrase  "the  person's", 
removing  the  word  "he"  and  inserting  in 
its  place  the  phrase  "the  person"  and 
removing  the  phrase  "subparagraph  (2) 
of  this  paragraph"  and  inserting  in  its 
place  the  phrase  "paragraph  (a)(2)  of 
this  section". 

b.  The  second  sentence  is  amended  by 
removing  the  word  "subparagraph"  and 
inserting  in  its  place  the  words 
"paragraph  (a)(1)". 

c.  The  following  sentences  are  added 
immediately  before  the  last  sentence: 
"In  determining  whether  services  are 
performed  by  a  foreign  corporation  or 
by  an  individual,  see  Revenue  Ruling 
74-330. 1974-2  C.B.  278,  and  Revenue 
Ruling  74-331, 1974-2  C.B.  282.  For  rules 
with  respect  to  compensation  for 
personal  services  performed  by  an 
individual,  see  paragraph  (b)  of  this 
section." 

2.  The  first  sentence  of  paragraph 
(a)(2)  is  amended  by  removing  the 
phrase  "subparagraph  (1)  of  this 
paragraph"  and  inserting  in  its  place  the 
phrase  "paragraph  (a)(1)  of  this  section". 

3.  Paragraphs  (b)(1)  and  (b)(2)  are 
revised  and  new  paragraphs  (b)(3). 
(b)(4),  and  (b)(5)  are  added,  the  revised 
and  new  paragraphs  to  read  as  set  forth 
below. 

4.  Paragraph  (f)(1)  is  amended  by 
removing  the  words  "International 
Operations"  in  the  first  sentence  and 
inserting  in  their  place  the  words  "the 
Foreign  Operations  District",  and  by 
removing  the  words  "International 
Operations"  both  times  they  appear  in 
the  last  sentence  and  inserting  in  their 
place  both  times  the  words  "the  Foreign 
Operations  District". 

5.  Paragraph  (f)(2)  is  amended  as 
follows: 

a.  The  first  sentence  of  subdivision  (i) 
is  amended  by  removing  the  phrase 
"subparagraph  (1)  of  this  paragraph" 
and  inserting  in  its  place  the  phrase 
"paragraph  (f)(1)  of  this  section",  and  by 


removing  the  words  "International 
Operations'*  and  inserting  in  their  place 
the  words  "the  Foreign  Operations 
District". 

b.  The  last  sentence  of  subdivision  (i) 
is  amended  by  removing  the  words 
"International  Operations  '  and  inserting 
in  their  place  the  words  "the  Foreign 
Operations  District". 

c.  The  first  sentence  of  subdivison  (ii) 
is  amended  by  removing  the  words 
"International  Operations"  and  inserting 
in  their  place  the  words  "the  Foreign 
Operations  District",  and  by  adding  the 
words  "or  her"  immediately  after  the 
word  "his". 

d.  The  second  sentence  of  subdivision 
(ii)  is  amended  by  removing  the  words 
"International  Operations"  and  inserting 
in  their  place  the  words  "the  Foreign 
Operations  District". 

e.  The  first  sentence  of  subdivision 
(iii)  is  amended  by  removirg  the  words 
"International  Operations"  both  times 
they  appear  and  inserting  in  their  place 
both  times  the  words  "the  Foreign 
Operations  District". 

6.  The  second  sentence  of  paragraph 
(g)  is  amended  by  adding  the  phrase  "or 
her"  immediately  after  the  word  "his", 
and  by  adding  the  phrase  "or  she" 
immediately  after  the  word  "he". 

7.  The  heading  of  paragraph  (i)  is 
revised  to  read:  "Income  of  foreign 
central  bank  of  issue  or  Bank  for 
International  Settlements. " 

8.  The  first  sentence  of  paragraph 
(i)(2)  is  amended  by  removing  the 
phrase  "subparagraph  (1)  of  this 
paragraph"  and  inserting  in  its  place  the 
phrase  "paragraph  (i)(l)  of  this  section". 

§1.1 44 1-4    Exemptions  from  withholding. 
•         *         ♦         *         » 

(b)  Compensation  for  personal 
sen-ices  of  an  individual— (l) 
Exemption  from  withholding. 
Withholding  is  not  required  under 
§  1.1441-1  from  salaries,  wages, 
remuneration,  or  any  other 
compensation  for  personal  services  of  a 
nonresident  alien  individual  if  such 
compensation  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States  and — 

(i)  Such  compensation  is  subject  to 
withholding  under  section  3402.  relating 
to  withholding  of  tax  at  source  on 
wages,  and  the  regulations  thereunder. 

(ii)  Such  compensation  would  be 
subject  to  withholding  under  section 
3402  but  for  the  provisions  of  section 
3401(a)  (other  than  paragraph  (6) 
thereof)  and  the  regulations  thereunder. 

(iii)  Such  compensation  is  for  services 
performed  by  a  nonresident  alien 
individual  who  is  a  resident  of  Canada 
or  Mexico  and  who  enters  and  leaves 
the  United  States  at  frequent  intervals. 


(iv)  Such  compensation  is,  or  will  be, 
exempt  from  the  income  tax  imposed  by 
chapter  1  of  the  Code  by  reason  of  a 
provision  of  the  Internal  Revenue  Code 
or  a  tax  treaty  to  which  the  United 
States  is  a  party  or 

(v)  Such  compensation  is  paid  after 
January  3. 1979  as  a  commission  or 
rebate  paid  by  a  ship  supplier  to  a 
nonresident  alien  individual,  who  is 
employed  by  a  nonresident  alien 
individual,  foreign  partnership,  or 
foreign  corporation  in  the  operation  of  a 
ship  or  ships  of  foreign  registry,  for 
placing  orders  for  supplies  to  be  used  in 
the  operation  of  such  ship  or  ships  with 
the  supplier.  See  section  162(c)  and  the 
regulations  thereunder  for  denial  of 
deductions  for  illegal  bribes,  kickbacks, 
and  other  payments. 

(2)  Manner  of  obtaining  withholding 
exemption  under  tax  treaty — (i)  In 
general.  In  order  to  obtain  the 
exemption  from  withholding  by  reason 
of  a  tax  treaty,  provided  by  paragraph 
(b)(l)(iv)  of  this  section,  a  nonresident 
alien  individual  must  submit  a  statement 
(described  in  paragraph  (b)(2)(ii)  of  this 
section)  to  each  withholding  agent  from 
whom  amounts  are  to  be  received.  A 
separate  statement  must  be  filed  for 
each  taxable  year  of  the  alien 
individual,  if  the  withholding  agent  is 
satisfied  that  an  exemption  from 
withholding  is  warranted  (see  paragraph 
(b)(2)(iii)  of  this  section),  the  statement 
shall  be  accepted  in  the  manner  set  forth 
in  paragraph  (b)(2)(iv)  of  this  section. 
The  exemption  from  withholding 
becomes  effective  for  payments  made  at 
least  ten  days  after  a  copy  of  the 
accepted  statement  is  forwarded  to  the 
Director  of  the  Foreign  Operations 
District. 

(ii)  Statement  claiming  withholding 
exemption.  The  statement  claiming  an 
exemption  from  withholding  shall  be 
made  on  Form  8233.  Form  8233  may  be 
used  for  claiming  exemption  from 
withholding  under  tax  treaties  to  which 
the  United  States  is  a  party  or  with 
respect  to  the  personal  exemption 
amount  described  in  §  1.1441-3(e)(2). 
Form  8233  shall  be  dated,  signed  by  the 
person  claiming  the  exemption  from 
withholding,  and  verified  by  a 
declaration  that  the  statements  are 
made  under  the  penalties  of  perjury. 
Form  8233  shall  contain — 

(A)  The  individual's  name,  address, 
United  States  taxpayer  identification 
number,  and  United  States  visa  number, 
if  any, 

(B)  The  country  that  issued  the 
individual's  passport  and  the  number  of 
such  passport,  or  the  individual's 
permanent  address  if  a  citizen  of 
Canada  or  Mexico. 
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(C)  The  taxable  year  for  which  the 
statement  is  to  apply,  the  compensation 
to  which  it  relates,  and  the  amount  (or 
estimated  amount  if  exact  amount  not 
known)  of  such  compensation. 

(D)  A  statement  that  the  individual  is 
not  a  citizen  or  resident  of  the  United 
States, 

(E)  The  number  of  personal 
exemptions  claimed  by  the  individual, 

(F)  A  statement  as  to  whether  the 
compensation  to  be  paid  to  him  or  her 
during  the  taxable  year  is  or  will  be 
exempt  from  income  tax  and  the  reason 
why  the  compensation  is  exempt, 

(G)  If  the  compensation  is  exempt 
from  withholding  by  reason  of  an 
income  tax  treaty  to  which  the  United 
States  is  a  party,  the  tax  treaty  and 
provision  under  which  the  exemption 
from  withholding  is  claimed  and  the 
country  of  which  the  individual  is  a 
resident,  and 

(H)  Sufficient  facts  to  justify  the  claim 
in  exemption  from  withholding. 

(iii)  Review  by  withholding  agent.  The 
exemption  from  withholding  provided 
by  paragraph  (b)(l)(iv)  of  this  section 
shall  not  apply  unless  the  withholding 
agent  accepts  (in  the  manner  provided 
in  paragraph  (b)(2)(iv)  of  this  section) 
the  statement  on  Form  8233  supplied  by 
the  nonresident  alien  individual.  Before 
accepting  the  statement  the  withholding 
agent  must  examine  the  statement.  If  the 
withholding  agent  knows  or  has  reason 
to  know  that  any  of  the  facts  or 
assertions  on  Form  8233  may  be  false  or 
that  the  eligibility  of  the  individual's 
compensation  for  the  exemption  cannot 
be  readily  determined,  the  withholding 
agent  may  not  accept  the  statement  on 
Form  8233  and  is  required  to  withhold 
under  this  section.  If  the  withholding 
agent  accepts  the  statement  and 
subsequently  finds  that  any  of  the  facts 
or  assertions  contained  on  Form  8233 
may  be  false  or  that  the  eligibility  of  the 
individual's  compensation  for  the 
exemption  can  no  longer  be  readily 
determined,  then  the  withholding  agent 
shall  promptly  so  notify  the  Director  of 
the  Foreign  Operations  District  by  letter, 
and  the  withholding  agent  is  not 
relieved  of  liability  to  withhold  on  any 
amounts  still  to  be  paid.  If  the 
withholding  agent  is  notified  by  the 
Foreign  Operations  District  that  the 
eligibility  of  the  individual's 
compensation  for  the  exemption  is  in 
doubt  or  that  such  compensation  is  not 
eligible  for  the  exemption,  the 
withholding  agent  is  required  to 
withhold  under  this  section.  The  rules  of 
this  paragraph  are  illustrated  by  the 
following  examples. 

Example  1.  C.  a  nonresident  alien 
individual,  submits  Form  8233  to  W.  a 


withholding  agent.  The  statement  on  Form 
8233  does  not  include  all  the  information 
required  by  paragraph  (b)(2)(ii)  of  this 
section.  Therefore,  W  has  reason  to  know 
that  he  or  she  cannot  readily  determine 
whether  C's  compensation  for  personal 
services  is  eligible  for  an  exemption  from 
withholding  and.  therefore,  W  must  withhold. 

Example  2.  D,  a  nonresident  alien,  is 
performing  services  for  W.  a  withholding 
agent.  W  has  accepted  a  statement  on  Form 
8233  submitted  by  D.  according  to  the 
provisions  of  this  section.  W  receives  notice 
from  the  Internal  Revenue  Service  that  the 
eligibility  of  D's  compensation  for  a 
withholding  exemption  is  in  doubt.  Therefore, 
W  has  reason  to  know  that  the  eligibility  of 
the  compensation  for  a  withholding 
exemption  cannot  be  readily  determined,  as 
of  the  date  W  receives  the  notification,  and 
W  must  withhold  lax  under  section  1441  on 
amounts  paid  after  receipt  of  the  notification. 

Example  3.  E,  a  nonresident  alien 
individual,  submits  Form  8233  to  W.  a 
withholding  agent  for  whom  E  is  to  perform 
personal  services.  The  statement  contains  all 
the  information  requested  on  Form  8233.  E 
claims  an  exemption  from  withholding  based 
on  a  personal  exemption  amount  computed 
on  the  number  of  days  E  will  perform 
personal  services  for  W  in  the  United  States. 
If  W  does  not  know  or  have  reason  to  know 
that  any  statement  on  the  Form  8233  is  false 
or  that  the  eligibility  of  E's  compensation  for 
the  withholding  exemption  cannot  be  readily 
determined,  W  can  accept  the  statement  on 
Form  8233  and  exempt  from  withholding  the 
appropriate  amount  of  E's  income. 

(iv)  Acceptance  by  withholding  agent. 
If  after  the  review  described  in 
paragraph  (b)(2)(iii)  of  this  section  the 
withholding  agent  is  satisfied  that  an 
exemption  from  withholding  is 
warranted  the  withholding  agent  may 
accept  the  statement  by  making  a 
certification,  verified  by  a  declaration 
that  it  is  made  under  the  penalties  of 
perjury,  on  Form  8233.  The  certification 
shall  be — 

(A)  That  the  withholding  agent  has 
examined  the  statement, 

(B)  That  the  withholding  agent  is 
satisfied  that  an  exemption  from 
withholding  is  warranted,  and 

(C)  That  the  withholding  agent  does 
not  know  or  have  reason  to  know  that 
the  individual's  compensation  is  not 
entitled  to  the  exemption  or  that  the 
eligibility  of  the  individual's 
compensation  for  the  exemption  cannot 
be  readily  determined. 

The  exemption  from  withholding 
becomes  effective  for  payments  made  at 
least  ten  days  after  a  copy  of  the 
accepted  statement  is  mailed  in  a  proper 
manner  by  the  withholding  agent  to  the 
Director  of  the  Foreign  Operations 
District,  pursuant  to  paragraph  (b)(2)(v) 
of  this  section. 

(v)  Copies  of  Form  8233.  The 
withholding  agent  shall  forward  one 
copy  of  each  Form  8233  that  is  accepted 


by  him  or  her  to  the  Director  of  the 
Foreign  Operations  District,  Internal 
Revenue  Service.  Washington,  D.C. 
20225,  within  five  days  of  his  or  her 
acceptance.  The  Director  of  the  Foreign 
Operations  District  may  review  the 
forms  so  submitted.  The  withholding 
agent  shall  retain  a  copy  of  Form  8233. 

(3)  Withholding  agreements. 
Compensation  for  personal  services  of  a 
nonresident  alien  individual  who  is 
engaged  during  the  taxable  year  in  the 
conduct  of  a  trade  or  business  within 
the  United  States  may  be  wholly  or 
partially  exempted  from  the  withholding 
required  by  S  1.1441-1  if  an  agreement  is 
reached  between  the  Director  of  the 
Foreign  Operations  District  and  the 
alien  individual  with  respect  to  the 
amount  of  withholding  required.  Such 
agreement  shall  be  available  in  the 
circumstances  and  in  the  manner  set 
forth  by  the  Internal  Revenue  Service, 
and  shall  be  effective  for  payments 
covered  by  the  agreement  that  are  made 
after  the  agreement  is  executed  by  all 
parties.  The  alien  individual  must  agree 
to  timely  file  an  income  tax  return  for 
the  current  taxable  year. 

(4)  Final  payment  exemption — (i) 
General  rule.  Compensation  for 
independent  personal  services  of  a 
nonresident  alien  individual  who  is 
engaged  during  the  taxable  year  in  the 
conduct  of  a  trade  or  business  within 
the  United  States  may  be  wholly  or 
partially  exempted  from  the  withholding 
required  by  S  1.1441-1  from  the  final 
payment  of  compensation  for 
independent  personal  services.  This 
exemption  does  not  apply  to  wages. 
This  exemption  from  withholding  is 
available  only  once  during  an  alien 
individual's  taxable  year  and  is 
obtained  by  the  ahen  individual 
presenting  to  the  withholding  agent  a 
letter  in  duplicate  from  a  district 
director  stating  the  amount  of 
compensation  subject  to  the  exemption 
and  the  amount  that  would  otherwise  be 
withheld  from  such  final  payment  under 
section  1441  that  shall  be  paid  to  the 
alien  individual  due  to  the  exemption. 
The  alien  individual  shall  attach  a  copy 
of  the  letter  to  his  or  her  income  tax 
return  for  the  taxable  year  for  which  the 
exemption  is  effective. 

(ii)  Final  payment  of  compensation  for 
personal  services.  For  purposes  of  this 
paragraph,  final  payment  of 
compensation  for  personal  services 
means  the  last  payment  of 
compensation,  other  than  wages,  for 
personal  services  rendered  within  the 
United  States  that  the  individual  expects 
to  receive  from  any  withholding  agent 
during  the  taxable  year. 
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(iii)  Manner  of  applying  for  final 
payment  exemption.  In  order  to  obtain 
the  final  payment  exemption  provided 
by  paragraph  (bK4)(i)  of  this  section,  the 
nonresident  ahen  individual  (or  his  or 
her  agent)  must  file  the  forms  and 
provide  the  information  required  by  the 
district  director.  Ordinary  and  necessary 
business  expenses  may  be  taken  into 
account  if  substantiated  to  the 
satisfaction  of  the  district  director.  The 
alien  individual  must  submit  a 
statement,  signed  by  him  or  her  and 
verified  by  a  declaration  that  it  is  made 
under  the  penalties  of  perjury,  that  all 
the  information  provided  is  true  and  that 
to  his  or  her  knowledge  no  relevant 
information  has  been  omitted.  The 
information  required  to  be  submitted 
includes,  but  is  not  hmited  to — 

(A)  A  statement  by  each  withholding 
agent  from  whom  amounts  of  gross 
income  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States  have  been  received  by 
the  alien  individual  during  the  taxable 
year,  of  the  amount  of  such  income  paid 
and  the  amount  of  tax  withheld,  signed 
and  verified  by  a  declaration  that  it  is 
made  under  penalties  of  perjury; 

(B)  A  statement  by  the  withholding 
agent  from  whom  the  final  payment  of 
compensation  for  personal  services  will 
be  received,  of  the  amount  of  such  final 
payment  and  the  amount  which  would 
be  withheld  under  {  1.1441-1  if  a  final 
payment  exemption  under  paragrapM 
(b)(4)(i)  of  this  section  is  not  granted, 
signed  and  verified  by  a  declaration  that 
it  is  made  under  penalties  of  perjury: 

(C)  A  statement  by  the  individual  that 
he  or  she  does  not  intend  to  receive  any 
other  amounts  of  gross  income 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States  during  the  current  taxable  year 

(D)  The  amount  of  tax  which  has  been 
withheld  (or  paid)  under  any  other 
provision  of  the  Code  or  regulations 
with  respect  to  any  income  effectively 
connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States  during 
the  current  taxable  year 

(E)  The  amount  of  any  outstanding  tax 
liabilities  (and  interest  and  penalties 
relating  thereto]  from  the  current 
taxable  year  or  prior  taxable  periods; 
and 

(F)  The  provision  of  any  income  tax 
treaty  under  which  a  partial  or  complete 
exemption  from  withholding  may  be 
claimed,  the  country  of  the  individual's 
residence,  and  a  statement  of  sufficient 
facts  to  justify  an  exemption  pursuant  to 
such  treaty. 

(iv)  Letter  to  withholding  agent.  If  the 
district  director  is  satisfied  that  the 
information  provided  under  paragraph 
(b)(4)(iii)  of  this  section  is  sufficient,  the 


district  director  will,  after  coordination 
with  the  Director  of  the  Foreign 
Operations  District,  ascertain  the 
amount  of  the  alien  individual's 
tentative  income  tax  for  the  taxable 
year  with  respect  to  gross  income  that  is 
effectively  connected  with  the  conduct 
of  e  trade  or  business  within  the  United 
States.  After  the  tentative  tax  has  been 
ascertained,  the  district  director  will 
provide  the  alien  individual  with  a  letter 
to  the  withholding  agent  stating  the 
amount  of  the  final  payment  of 
compensation  for  personal  services  that 
is  exempt  from  withholding,  and  the 
amount  that  would  otherwise  be 
withheld  under  section  1441  that  shall 
be  paid  to  the  alien  individual  due  to  the 
exemption.  The  amount  of  compensation 
for  personal  services  exempt  from 
withholding  under  this  paragraph  (b)(4) 
shall  not  exceed  $5,000. 

Example  1.  On  luly  15.  1983,  B,  a  non- 
resident alien  individual,  appears  before  a 
district  director  with  the  information  required 
by  paragraph  (b)(4)(iii)  of  this  section.  B  has 
received  personal  service  income  in  1983 
from  which  $3,000  has  been  withheld  under 
section  1441.  On  August  1,  1983,  B  will 
receive  $5,000  in  personal  service  income 
from  W.  B  does  not  intend  to  receive  any 
other  income  subject  to  U.S.  tax  during  1983. 
Taking  into  account  B's  substantiated 
deductible  business  expenses,  the  district 
director  computes  the  tentative  tax  liability 
on  B's  income  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  during  1983  (including  the  $5,000 
payment  to  be  made  on  August  1, 1983)  to  be 
$3,300.  B  does  not  owe  U.S.  tax  for  any  other 
taxable  period*.  The  amount  of  B's  final 
payment  exemption  is  determined  as  follows; 

(7)  The  amount  of  total  withholdihg  it 
$4,500  (S3.000  previously  withheld  plus  $1,500. 
30%  of  the  $5,000  final  payment); 

[2]  The  amount  of  tentative  excess 
withholding  is  $1,200  (total  withholding  of 
$4,500  minus  B's  tentative  tax  liability  of 
$3,300):  and 

[3]  To  allow  B  to  receive  $1,200  of  the 
amount  which  would  otherwise  have  been 
withheld  from  the  final  payment,  the  district 
director  allows  a  withholding  exemption  for 
$4,000  of  B's  final  payment.  W  must  withhold 
$300  from  the  final  payment. 

Example  2.  TTie  facts  are  the  same  as  in 
Example  1  except  B  will  receive  a  final 
payment  of  compensation  on  August  1,  1983. 
in  the  amount  of  $10,000  and  B's  tentative  tax 
liability  is  $3,900.  The  amount  of  B's  final 
payment  exemption  is  determined  as  follows; 

[1)  The  amount  of  total  withholding  is 
$6,000  ($3,000  previously  withheld  plus  $3.00a 
30%  of  the  $10,000  final  paymenl): 

[2]  The  amount  of  tentative  excess 
withholding  is  $2,100  (total  withholding  of 
$6,000  minus  B's  tentative  tax  liability  of 
$3,900);  and 

[3]  To  allow  B  to  receive  $2,100  of  the 
amount  which  would  otherwise  be  »vithheld 
from  the  final  peyraenU  $7,000  of  the  final 
payment  would  have  to  be  exempt  from 
withholding:  however,  as  no  more  than  $5,000 


of  the  final  payment  can  be  exempt  from 
withholding  under  this  paragraph  (b)(4).  the 
district  director  allows  e  withholding 
exemption  for  $5,000  of  B'l  final  payment.  B 
must  file  a  claim  for  refund  at  the  end  of  the 
taxable  year  to  obtain  a  refund  of  $600.  W 
must  withhold  $1,500  from  the  final  paymenl. 

(5)  Requirement  of  return.  The 
tentative  tax  determined  by  the  district 
director  under  paragraph  (b)(4)(iv)  of 
this  section  or  by  the  Director  of  the 
Foreign  Operations  District  under  the 
withholding  agreement  procedure  of 
paragraph  (b)(3]  of  this  section  shall  not 
constitute  a  final  determination  of  the 
income  tax  liability  of  the  nonresident 
alien  individual,  nor  shall  such 
determination  constitute  a  tax  return  of 
the  nonresident  alien  individual  for  any 
taxable  period.  An  alien  individual  who 
applies  for  or  obtains  an  exemption  from 
withholding  under  the  procedures  of 
paragraphs  (b)  (2),  (3),  or  (4)  of  this 
section  is  not  relieved  of  the  obligation 
to  file  a  return  of  income  under  section 
6012. 

§1.1441-5    (Amended] 

Par.  5.  Section  1.1441-5  is  amended  as 
follows: 

1,  Paragraph  (a)  is  amended  by 
inserting  the  words  "or  she"  following 
the  word  "he"  in  the  first  sentence. 

2.  Paragraph  (c)  is  amended  by 
removing  the  words  "International 
Operations"  and  inserting  in  their  place 
the  words  "the  Foreign  Operations 
District ",  and  by  adding  at  the  end:  "The 
original  statement  shall  be  retained  by 
the  withholding  agent.". 

§1.1441-6    (Amended] 

Par.  6.  Section  1.1441-6  is  amended  by 
adding  to  the  end  of  paragraph  (c)(1)  the 
following:  "Form  1001  shall  not  be  used 
to  secure  a  reduced  rate  of.  or 
exemption  from,  withholding  on 
independent  personal  services  income. 
See  §  l,1441-4(b)(2).". 

Par.  7.  A  new  §  1.1441-7  is  added 
immediately  after  §  1.1441-6  to  read  as 
follows: 

§  1.1441-7    General  provisions  relating  to 
withholding  agents. 

(a)  Withholding  agent  defined — (1)  In 
general.  For  purposes  of  chapter  3  of  the 
Code,  the  term  "withholding  agent" 
rr.3F.ns  any  person  who  pays  or  causes 
to  be  paid  an  item  of  income  specified  in 
§  1.1441-2  to  (or  to  the  agent  of)  a 
nonresident  alien  individual,  a  foreign 
partnership,  a  nonresident  alien  or 
foreign  fiduciary  of  a  trust  or  estate,  or  a 
foreign  corporation,  and  who  is  required 
to  withhold  tax  under  sections  1441. 
1442,  1443,  or  1451  from  such  item  of 
income.  Any  person  who  meets  the 
definition  of  a  withholding  agent  is 


Federal  Register  /  Vol.  49.  No.  184  /  Thursday.  September  20.  1984  /  Rules  and  Regulations 


368S5 


required  to  file  the  returns  prescribed  by 
§  1.1461-1.  For  example,  an  tfmployer  (as 
defined  in  §  31.340-I(d}-1  of  this 
chapter),  to  the  extent  the  employer 
pays  remuneration  for  services 
performed  by  a  nonresident  alien 
individual  in  the  United  States  and  such 
remuneration  is  excepted  from  the  term 
"wages"  under  S  31.3401(a)(6Hl)  (c)  or 
(e)  of  this  chapter,  must  file  a  return  as 
required  by  {  1.1461-2(c)(l). 

(2)  United  States  obligations.  If  the 
United  Slates  is  a  withholding  agent  for 
an  item  of  interest,  including  original 
issue  discount,  on  obligations  of  the 
United  States  or  of  any  agency  or 
instrumentality  thereof,  the  withholding 
obligation  of  the  United  States  shall  be 
assumed  and  discharged  by: 

(i)  The  Commissioner  of  the  Public 
Debt,  for  interest  paid  by  checks  issued 
through  the  Bureau  of  the  Public  Debt. 

(ii)  The  Treasurer  of  the  United  States, 
for  interest  paid  by  him  or  her,  whether 
by  check  or  otherwise, 

(iii)  Each  Federal  Reserve  Bank,  for 
interest  paid  by  it,  whether  by  check  or 
otherwise,  or 

(iv)  Such  other  person  as  may  be 
designated  by  the  Commissioner. 

(b)  Person  designated  to  act  for 
withholding  agent — (1)  Notice  of  duly 
authorized  agent.  A  withholding  agent 
(including  a  state  or  possession  of  the 
United  States  or  any  agency  or 
instrumtntality  thereof)  that  appoints  a 
duly  authorized  agent  to  act  on  its 
behalf  under  the  withholding  provisions 
of  chapter  3  of  the  Code  is  required  to 
file  a  notice  of  such  appointment  with 
the  Director  of  the  Foreign  Operations 
District.  Internal  Revenue  Service. 
Washington.  DC.  20225.  Such  notice 
must  be  filed  before  the  first  payment 
with  respect  to  which  the  authorized 
agent  acts  as  such. 

(2)  In  general— liability  of 
withholding  agent.  If  a  duly  authorized 
agent  has  become  insolvent  or  for  any 
other  reason  fails  to  make  payment  of 
money  deposited  with  it  by  the 
withholding  agent  to  pay  tax  required  to 
be  withheld  under  chapter  3  of  the  Code, 
or  of  money  withheld  under  such 
chapter,  the  withholding  agent  is  not 
discharged  of  its  liability  under  such 
chapter  since  the  authorized  agent  is 
merely  the  agent  of  the  withholding 
agent. 

(3)  Tax-free  covenant  bonds — liability 
of  withholding  agent.  If  the  duly 
authorized  agent  designated  by  a 
withholding  agent  to  act  for  it  has  not 
withheld  any  tax  from  the  income  nor 
received  any  funds  from  the  withholding 
agent  to  pay  the  tax  which  the 
withholding  agent  assumed  in 
connection  with  its  tax-free  covenant 
bonds,  then  that  authorized  agent 


cannot  be  held  liable  for  the  tax 
assumed  by  the  withholding  ag^t 
merely  by  reason  of  the  appointment  as 
duly  authorized  agent.  The  withholding 
agent  remains  liable  under  chapter  3  of 
the  Code  since  the  duly  authorized  agent 
is  merely  the  agent  of  the  withholding 
agent. 

(c)  Payments  other  than  money.  In 
any  case  where  income  is  payable  in 
any  medium  other  than  money  the 
withholding  agent  shall  not  release  the 
property  so  received  until  the  property 
has  been  converted  into  funds  sufficient 
to  enable  the  withholding  agent  to  pay 
over  in  money  the  tax  required  to  be 
withheld  under  chapter  3  of  the  Code 
with  respect  to  such  income. 

§  1.1461-1    [Anwndml] 

Par.  8.  Section  1.1461-1  is  amended  by 
removing  the  phrase  "Director  of 
International  Operations,  Internal 
Revenue  Service,  Washington,  D.C. 
20225."  in  paragraph  (f)(3)  and  inserting 
in  its  place  the  phrase  "Internal  Revenue 
Service  Center,  Philadelphia,  PA. 
19255.". 

Par,  9.  Section  1.1461-2  is  amended  by 
revising  paragraph  (b)  through  (e)  to 
read  as  follows: 

§  1 . 1 46 1  -2    Return  of  tax  withhetd. 

•  *  •  •  • 

(b)  Form  1042— {1)  Filing  requirement. 
Every  withholding  agent  shall  make  on 
or  before  March  15  an  annual  return  on 
Form  1042  of  the  tax  required  to  be 
withheld  under  chapter  3  of  the  Code 
during  the  preceding  calendar  year. 
Form  1042  is  required  to  be  made  in 
respect  of  a  calendar  year,  even  though 
no  tax  was  required  to  be  withheld 
under  such  chapter  during  such  year,  if 
the  withholding  agent  is  required  by 
paragraph  (c)(1)  of  this  section  to  make 
an  information  return  on  Form  1042S 
with  respect  to  any  payments  made 
during  such  year.  Form  1042  shall  be 
filed  with  the  Internal  Revenue  Service 
Center,  Philadelphia.  PA.  19255.  The 
return  shall  be  prepared  in  duplicate 
and  shall  include  such  information  as  is 
required  by  the  form  and  accompanying 
instructions.  If  an  adjustment  is  required 
on  Form  1042  because  of  repayments  of 
withheld  tax  pursuant  to  paragraph 
{a)(l)  of  §  1.1461-4,  only  the  aggregate 
amount  of  such  adjustment  shall  be 
shown  thereon  and  no  itemized 
explanation  of  such  aggregate  amount 
shall  be  required  to  accompany  such 
form.  See  paragraph  (b)  of  S  1.1461-4.  If. 
pursuant  to  paragraph  (a)(2)  of  $  1.1461- 
3,  any  additional  amount  of  tax  is 
required  to  be  paid  to  the  Internal 
Revenue  Service  Center,  Philadelphia. 
PA.  for  the  preceding  calendar  year 
when  filing  Form  1042,  no  itemized 


explanation  of  such  additional  payment 
of  tax  shall  be  required  to  accompany 
such  form.  The  duplicate  copy  of  Form 
1042  shall  be  retained  by  the 
withholding  agent. 

(2)  Summary  of  accompanying  forms. 
Form  1042  shall  be  accompanied  by  the 
original  copies  of  all  Forms  1042S  which 
were  prepared  by  the  withholding  agent 
during  the  previous  calendar  year, 
including  such  forms  upon  which  income 
exempt  from  withholding  of  tax  is 
reported.  The  forms  so  forwarded  with 
Form  1042  are  not  required  to  be  listed 
thereon;  but  they  shall  be  summarized 
on  Form  1042  in  the  manner  prescribed 
thereon  and  in  the  instructions 
applicable  thereto.  The  exemption  and 
reduced  rate  certificates,  such  as  Form 
lOOlA-D  or  Form  lOOlA-J.  referred  to  in 
paragraph  (g)(2)  of  S  1. 1461-1  are  not 
required  to  accompany,  or  to  be 
summarized  on.  Form  1042. 

(c)  Form  1042S—{\]  Filing 
requirement.  Every  withholding  agent 
shall  make  on  or  before  March  15  an 
annual  information  return  on  Form 
1042S  of  all  items  of  income  specified  in 
§  1.1441-2  paid  during  the  previous 
calendar  year  to  nonresident  alien 
individuals,  foreign  partnerships, 
nonresident  alien  or  foreign  fiduciaries 
of  a  trust  or  estate,  or  foreign 
corporations  if  such  items  consist  of — 

(i)  Amounts  upon  which  tax  would 
have  been  required  to  be  withheld  under 
chapter  3  of  the  Code. 

(ii)  Amounts  upon  which  tax  would 
have  been  required  to  be  withheld  under 
such  chapter  but  for  an  exclusion  from 
gross  income  applicable  under  any 
income  tax  treaty  to  which  the  United 
States  is  a  party. 

(iii)  Amounts  upon  which  tax  would 
have  been  required  to  be  withheld  under 
such  chapter  but  for  the  provisions  of 
any  specific  complete  or  partial 
exemption  from  withholding  applicable 
under  the  authority  of  any  regulation 
under  this  title  or  any  ruling  or 
procedure  of  the  Commissioner,  or 

(iv)  Amounts  in  respect  of  which  tax 
withheld  under  such  chapter  has, 
pursuant  to  such  authority,  been 
released  or  refunded  to  the  payee  by  the 
withholding  agent. 

All  amounts  shall  be  shown  in  U.S. 
currency.  Notwithstanding  subdivisions 
(i)  through  (iv)  of  this  subparagraph  (1). 
income  paid  to  nonresident  alien 
individual,  foreign  partnerships, 
nonresident  alien  or  foreign  fiduciaries 
of  a  trust  or  estate,  or  foreign 
corporations  and  required  to  be  shown 
on  Form  W-2.  or  in  the  case  of  income 
paid  prior  to  January  1, 1972,  on  Form 
1001  (or  on  any  special  variation  of 
Form  1001  referred  to  in  paragraph  (i)  of 
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§  1.1461-1,  or  the  substitute  thereof)  is 
not  required  to  be  shown  tm  Form  1042S. 
However,  a  return  under  this 
subparagraph  is  required  on  Form  1042S 
(rather  than  on  Form  W-2)  in  respect  of 
amounts  which  otherwise  would  be 
required  to  be  shown  on  Form  W-2 
solely  by  reason  of  S  1.6041-2  (relating 
to  return  of  information  as  to  payments 
to  employees)  or  S  1.6052-1  (relating  to 
information  regarding  payment  of  wages 
in  the  form  of  group-term  Ufe  insurance). 
The  original  Form  1042S  shall 
accompany  Form  1042  and  shall  be  filed 
with  the  Internal  Revenue  Service 
Center.  Philadelphia.  PA  19255. 

(2)  Information  to  be  furnished,  (i) 
Form  1042S  shall  include  such 
information  as  is  required  by  the  form 
and  accompanying  instructions. 

(ii)  If  a  Form  1042S  is  prepared  in 
respect  of  an  item  of  income  upon  which 
tax  has  not  been  withheld  under  chapter 
3  of  the  Coue,  a  brief  statment  as  to  the 
authority  for  such  failure  to  withhold 
shall  be  made  upon  the  form  itself.  If 
necessary,  however,  a  separate 
statement  as  to  such  authority  may  be 
attached  to  the  original  copy  of  the  Form 
1042S. 

(lii)  If  a  Form  1042S  is  prepared  in 
respect  of  compensation  from  which  the 
personal  exemption  is  deducted  in 
accordance  with  paragraph  (e)  of 
§  1.1441-3,  the  amount  of  the 
compensation  allocable  to  labor  or 
personal  services  performed  within  the 
United  States,  together  with  the  amount 
of  the  deduction  for  the  prorated 
personal  exemption,  shall  be  shown  on 
a  separate  statement  attached  to  the 
original  copy  of  that  form 

(iv)  If  any  certificate,  statement,  letter, 
or  form  relating  to  an  exemption  (as 
described  in  §  1.1441-4)  is  filed  with  or 
presented  to  a  withholding  agent,  such 
certificate,  statement,  letter,  or  form 
shall  be  attached  to  each  Form  1042S 
relating  to  the  income  subject  to  the 
exemption. 

(3)  Manner  of  preparing  Form  1042S. 
(i)  Form  1042S  shall  be  prepared  with 
respect  to  all  payments  of  any  item  of 
income  made  during  the  calendar  year 
to  the  same  payee  in  the  manner 
prescribed  by  the  form  and 
accompanying  instructions.  Payment  of 
an  item  of  income  to  a  nominee  or 
representative  for  the  benefit  of  other 
persons  in  respect  of  whom  Form  1042S 
are  required  may  not  be  shown  on  a 
single  Forms  1042S  but  must  be 
identified  with  the  ultimate  recipients  of 
the  income  if  such  information  is  known 
to  the  payer  of  the  income. 

(ii)  The  duplicate  copy  of  Form  1042S 
shall  be  furnished  to  the  payee  indicated 
thereon,  and  a  copy  shall  t)e  retained  by 
the  withholding  agent. 


(4)  Alternative  methods.  To  the  extent 
that  the  withholding  agent's  system  of 
record  keeping  makes  impractical  the 
use  of  Form  1042S  in  the  manner 
prescribed  by  paragraph  (c)(3)  of  this 
section,  he  may  devise  and  submit  for 
the  prior  annual  approval  of  the 
Commissioner  a  variation  of  Form  1042S 
which  will  include  the  information 
required  by  paragraph  (c)(2)  of  this 
section  and  which  will  substantially 
comply  with  the  requirements  of 
paragraph  (c)(3)  of  this  section.  Request 
for  such  approval  shall  be  sent  to: 
Internal  Revenue  Service,  Attn: 
Substitute  Forms  Program,  1111 
Constitution  Avenue,  N.W..  Washington, 
D.C.  20224  and  shall  be  accompanied  by 
an  explanation  as  to  why  such  variation 
is  necessary. 

(d)  Information  to  be  furnished  by 
Commissioner.  If  a  foreign  country  has 
entered  into  an  income  tax  treaty  with 
the  United  States  which  provides  for  the 
mutual  exchange  of  information,  the 
Commissioner  shall,  as  soon  as 
practicable  after  the  close  of  a  calendar 
year  during  which  the  treaty  is  in  effect, 
transmit  to  the  appropriate  authority 
designated  in  the  treaty  with  that 
country  the  information  contained  in 
Forms  1042S  showing  a  payee  with  an 
address  in  the  country.  This  information 
is  not  to  be  furnished  to  any  such  foreign 
country,  however,  if  the  Commissioner 
ascertains  through  appropriate  channels 
that  the  infomiation  is  not  required  by 
that  country. 

(e)  Penalties.  For  penalties  and 
additions  to  the  tax  attaching  upon 
failure  to  comply  with  this  section,  see 
sections  6651,  6656,  6676,  and  7203. 

•         •        •  i      •        • 

§1.1461-3    [AmMdedl 

Par.  10.  Section  1.1461-3  is  amended 
by  removing  the  phrase  "Director, 
Internal  Revenue  Service  Center,  11601 
Roosevelt  Boulevard.  Philadelphia,  PA 
19155."  in  the  first  sentence  of  paragraph 
(a)(l)(i)  and  in  paragraph  (a)(2)  and 
inserting  in  lieu  thereof  the  phrase 
'Internal  Revenue  Service,  Center. 
Philadelphia.  PA  19255,". 

§  1.1462-1     [AmmMtod] 

Par.  11.  Section  1.1462-l(b)  is 
amended  by  moving  the  word  "his"  in 
the  last  sentence  and  inserting  in  its 
place  the  phrase  "the  taxpayer's". 

§1.1465-1    (ftwnovadl 
Par.  12.  Section  1.1465-1  is  removed. 


Empioyment  Tax  ReguiatioBS 

PART  31— {AMENDED] 

Par.  13.  Paragraph  (a)  of 
§  31.3401(a](e)-l(a)  is  revised  to  read  to 
set  forth  below. 

§  31.3401(aK«)-1    ROTNKMratfon  for 
Mrvic#s  of  nofwwovnt  Mwn  Indwiousls 
paid  after  PecewibT  31. 198C. 

(a)  In  general.  All  remuneration  paid 
after  December  31, 1966,  for  services 
performed  by  a  nonresident  alien 
individual,  if  such  remuneration 
otherwise  constitutes  wages  within  the 
meaning  of  {  31.3401  (a)-l  and  if  such 
remuneration  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States,  is  subject  to 
withholding  under  section  3402  unless 
excepted  from  wages  under  this  section. 
In  regard  to  wages  paid  under  this 
section  after  February  28, 1979.  the  term 
"nonresident  alien  individual"  does  not 
include  a  nonresident  alien  individual 
treated  as  a  resident  under  section  6013 
(g)  or  (h). 


Regulations  on  Procedure  and 
Administration 

PART  301— {AMENDED] 

§  301.7605-1    [Amended] 

Par.  14.  Paragraph  (b)  of  (  301.7605-1 
is  amended  by  adding  a  sentence  at  the 
end  thereof  to  read  as  follows:  "The 
inspection  of  a  taxpayer's  books  of 
account  pursuant  to  the  procedures  of 
§  1.1441'4(b)  (3)  and  (4)  is  not  an 
inspection  of  a  taxpayer's  books  of 
account  for  purposes  of  section  7605(b) 
and  this  section." 

Par.  15.  Section  301.7701-16  is  revised 
to  read  as  follows: 

§301.7701-16    OtiMrtMTm. 

For  a  definition  of  the  term 
'withholding  agent"  see  S  1.1441-7(a). 
Any  other  terms  that  are  defined  In 
section  7701  and  that  are  not  defined  in 
§§  301.7701-1  to  301.7701-15,  inclusive, 
shall,  when  used  in  this  chapter,  have 
the  meanings  assigned  to  them  in 
section  7701. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections 
1441(c)(4)  (80  Stat.  1553;  26  U.S.C 
1441(c)(4]),  3401(a)(6)  (80  Stat.  1554;  26 
U.S.C  3401(a)(6)),  and  7805  (68A  Stat. 
917:  26  U.S.C.  7805)  of  the  Internal 
Revenue  Code  of  1954.  Approved  by  the 
Office  of  Budget  and  Management  under 
control  number  1545-0795. 
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Approved;  September  4. 1984. 
RoscM  L.  Egger.  Jr., 
Commissioner  of  Internal  Revenue. 
Ronald  A.  Peariman, 
Acting  Assistant  Secretary  of  the  Treasury. 

IFI)  Doc  84-Z4no  Tiled  »-1»-»4:  ft4S  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mintny  Reclamation 
and  Enforcement 

30  CFR  Part  948 

Approval  of  Permanent  Program 
Amendment  From  the  State  of  West 
Virginia  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule. 


summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  West  Virginia  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  West  Virginia  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  establishes  a  program  for 
blaster  training,  examination  and 
certification. 

West  Virginia  submitted  the  proposed 
program  amendment  on  January  12. 
1984.  OSM  published  a  notice  in  the 
Federal  Register  on  January  31, 1964. 
announcing  receipt  of  the  amendment 
and  inviting  public  conunent  on  the 
adequacy  of  the  proposed  amendment 
(49  PR  3882-3883).  The  public  comment 
period  ended  March  1. 1984.  On  June  18, 
1984,  the  State  submitted  additional 
proposed  regulations  and  other 
information  to  address  certain  issues 
raised  during  the  review  of  the  January 
12,  1984,  proposed  amendment.  These 
issues  were  presented  to  the  State  in 
letters  from  OSM  dated  March  9.  April 
5.  and  May  22, 1984  (Administrative 
Record  Nos.  WV  575,  579  and  580).  A 
public  comment  period  for  this 
additional  information  was  announced 
in  the  Federal  Register  on  July  12, 1984 
(49  FR  28418).  The  comment  period  for 
this  additional  information  ended  on 
July  27. 1984. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations, 
with  certain  exceptions  and  is  approving 
it  based  on  the  correction  of  certain 


deficiencies.  The  Federal  rules  at  30  CFR 
Part  948  codifying  decisions  concerning 
the  West  Virginia  program  are  being 
amended  to  implement  this  action. 
EFFECTIVE  DATE:  September  2a  1984. 
FOB  FUftTHEn  INFORMATION  CONTACT: 
John  Heider,  Acting  Field  Office 
Director,  Charleston  Field  Office,  Office 
of  Surface  Mining,  603  Morris  Street, 
Charleston,  West  Virginia  25301: 
Telephone  (304)  347-7158. 
SUW>LEMENTARY  INFORMATION: 

I.  Background 

The  West  Virginia  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  21, 1981  (46  FR 
5915-5956).  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  West 
Virginia  program  can  be  found  in  the 
January  21,  1981,  Federal  Register. 

II.  Submission  of  Revisions 

On  January  12, 1984,  West  Virginia 
submitted  statute  and  regulations  and 
other  material  which  would  establish 
requirements  for  the  training, 
examination  and  certification  of  blasters 
working  in  surface  coal  mining 
operations.  These  materials  were  later 
supplemented  by  additional  information 
submitted  by  the  State  on  June  18, 1984. 
The  proposed  modifications  include: 

•  Current  surface  mining  law  and 
regulations  providing  authority  for  a 
blaster  training,  examination  and 
certification  program: 

•  Proposed  regulations  governing  the 
standards  for  certification  of  blasters, 
hereafter  referred  to  as  the  June  18 
proposed  regulations; 

•  Current  mining  law  providing 
authority  and  procedures  for  withdrawal 
of  certification  and  penalties; 

•  Current  regulations  providing 
administrative  procedures  relating  to 
appeals: 

•  Current  mining  regulations  defining 
certain  terms  used  throughout  the 
proposed  blaster  program; 

•  Current  regulations  specifying 
safety  training  requirements  for  West 
Virginia  miners; 

•  A  proposed  training  outline  for 
blaster  training; 

•  A  study  guide  for  blaster  training: 

•  A  comparison  of  State  and  Federal 
regulations  for  blaster  certification. 

At  the  time  of  the  Secretary's 
approval  of  the  West  Virginia  program. 
OSM  had  not  yet  promulgated  Federal 
rules  governing  the  training  and 


certification  of  blasters.  Therefore,  the 
State  was  not  required  to  include  such 
requirements  in  its  program.  However, 
in  the  notice  announcing  conditional 
approval  of  the  West  Virginia  program. 
the  Secretary  specified  that  West 
Virginia  would  be  required  to  adopt 
such  provisions  following  promulgation 
of  the  Federal  standards  (46  FR  5931. 
Januarj'  21, 1981). 

On  March  4,  1983,  OSM  issued  final 
rules  effective  April  14, 1983, 
establishing  the  Federal  standards  for 
the  training,  examination  and 
certification  of  blasters  at  30  CFR 
Chapter  M  (48  FR  9488).  The  Federal 
rules  require  each  State  to  design  and 
implement  its  own  blaster  certification 
program.  Under  the  Federal  rules,  each 
State  must  develop  the  method  of 
training,  examining,  and  certifying 
blasters  which  best  meets  local  needs 
within  the  Federal  regulatory 
framework.  The  Federal  rules  require 
training,  field  experience,  and  a  written 
exaramation,  and  specify  certain  other 
requirements. 

The  Federal  rules  at  30  CFR  850.12 
require  the  State  regulatory  authority  to 
develop  a  program  and  submit  it  to  OSM 
as  a  proposed  program  amendment 
within  12  months  after  the  publication 
date  of  the  Federal  rules.  The  Federal 
rules  at  30  CFR  816.61(c)  further  provide 
that  no  later  than  12  months  after  the 
State's  blaster  certification  program  has 
been  approved  by  OSM.  all  blasting 
operations  in  the  State  shall  be 
conducted  under  the  direction  of  a 
certified  blaster. 

On  January  31, 1984.  OSM,  published 
a  notice  in  the  Federal  Register 
announcing  receipt  of  the  West  Virginia 
amendment  and  inviting  public  comment 
on  whether  the  proposed  amendment 
was  no  less  effective  than  the  Federal 
regulations  (49  FR  3882-3883).  The 
public  comment  period  ended  March  1. 
1984.  An  opportunity  to  request  a  public 
hearing  was  provided,  but  none  was 
requested. 

On  June  18. 1964.  the  State  submitted 
additional  proposed  regulations  and 
other  information  to  address  certain 
issues  raised  during  the  review  of  the 
January  12, 1984,  proposed  amendment. 
These  issues  were  presented  to  the  State 
in  letters  from  OSM  dated  March  a 
April  5,  and  May  22. 1984 
(Administration  Record  Nos.  WV  575. 
579  and  580).  A  public  comment  period 
for  this  addtional  information  was 
announced  in  the  Federal  Register  on 
July  12,  1984  (49  FR  28418).  The  comment 
period  for  this  additional  information 
ended  on  July  27. 1984. 


I 
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III.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15, 
that  the  program  amendment  submitted 
by  West  Virginia  on  January  12, 1984,  as 
modified  on  June  18, 1984,  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  with  certain  exceptions,  as 
discussed  below. 

A.  General 

The  West  Virginia  submission 
provides  that  the  West  Virginia 
Department  of  Mines,  in  accordance 
with  Section  20-&-34  of  the  West 
Virginia  Surface  Coal  Mining  and 
Reclamation  Act,  will  be  responsible  for 
the  training,  examination  and 
certification  of  blasters  within  the  State. 

In  it's  letter  of  June  18, 1984,  the  State 
proposed  that  mandatory  training  as 
required  by  30  CFR  850.13(b)  could  be 
accomplished  by  way  of  any  of  three 
methods.  The  first  would  be  to  attend 
the  classroom  training  sponsored  by  the 
West  Virginia  Department  of  Mines  and 
provided  through  the  facilities  of  the 
State  Vocational  Education  office  as 
specified  in  the  State's  proposed 
regulations.  The  second  method  of 
satisfying  the  training  provisions  would 
be  to  conduct  a  self-study  program  using 
the  "Study  Guide  for  West  Virginia 
Surface  Mine  Blasters".  The  third 
method  would  be  to  attend  a  certified 
blaster  training  session  conducted  by  an 
explosives  manufacturer.  The  applicant 
for  certification  would  indicate  on  the 
application  for  the  blaster  certification 
exam  which  type  of  training  he  or  she 
had  received. 

The  Director  has  carefully  considered 
these  three  ootions  and  finds  that  only 
the  first  method  of  training  will  satisfy 
the  provisions  of  30  CFR  850.13(b)  at  this 
time.  The  second  option,  self-study,  is  a 
viable  alternative  to  classroom  training. 
However,  the  self-study  program  must 
utilize  training  materials  which  will 
provide  instruction  in  all  areas  required 
by  30  CFR  850.13(b)  and  the  State  must 
develop  a  procedure  to  verify  that  the 
self-study  has  actually  been  conducted. 
The  Study  Guide  for  West  Virginia 
Surface  Mine  Blasters  was  reviewed  by 
OSM  and  determined  to  lack  instruction 
in  several  areas  required  by  30  CFR  850. 
These  areas  were  addressed  by  the 
State  in  a  pre-submission  letter  dated 
July  21, 1983  (Administrative  Record 
Number  WV  592).  This  letter  provided 
that  the  topics  not  addressed  by  the 
Study  Guide  would  be  provided  by  the 
training  course  to  be  conducted  by  the 
State.  This  action  resolved  the  issue  as 
it  related  to  the  classroom  training  to  be 
provided  by  the  State.  However,  before 
the  Director  can  approve  the  use  of  the 


State's  proposed  self-study  program 
using  the  Study  Guide  alone,  the  Study 
Guide  must  be  revised  to  provide 
coverage  of  all  the  topics  of  30  CFR 
850.13(b).  The  second  concern  with  the 
self-study  concept  relates  to  verification 
that  the  applicant  for  certification  has 
actually  completed  the  required  study. 
The  procedure  proposed  by  West 
Virginia  requires  only  that  the  applicant 
indicate  that  he  has  completed  the 
study.  The  State  must  revise  the  Study 
Guide  and  develop  a  system  for 
verifying  that  self-study  has  occurred 
prior  to  certification  of  an  individual 
under  this  concept.  West  Virginia  may 
not  use  the  proposed  self-study 
procedures  until  the  Study  Guide  for 
West  Virginia  Surface  Mine  Blasters  is 
revised  to  include  all  of  the  topics 
included  in  30  CFR  850.13(b),  procedures 
are  developed  to  verify  that  the  self- 
study  has  been  conducted  and  both 
have  been  reviewed  and  approved  by 
the  Director. 

The  third  method  of  training  proposed 
by  West  Virginia  relates  to  completion 
of  a  training  course  presented  by  an 
explosives  manufacturer.  West  Virginia 
may  not  accept  training  conducted  by  an 
explosives  manufacturer  until 
procedures  have  been  developed  by  the 
State  to  certify  that  the  training  meets 
the  requirements  of  30  CFR  850.13(b).  a 
process  for  verifying  completion  of  the 
course  is  developed  and  both  have  been 
reviewed  and  approved  by  the  Director. 

B.  West  Virginia  Administrative 
Regulations.  Department  of  Mines, 
Chapter  22~i.  Series  ,  Rules 

and  Regulations  Governing  the 
Standards  for  Certification  of  Blasters, 
Submitted  June  18.  1984 

1.  Section  3.01(A)  of  the  June  18 
proposed  regulations  provides  that  no 
later  than  one  year  after  the  effective 
date  of  the  regulations,  a  certified 
blaster  will  be  responsible  for  the 
handling  and  use  of  explosives  for  each 
and  every  blast  in  accordance  with  the 
blasting  plan  approved  for  the  permit. 
The  requirements  for  approval  of  a 
blasting  plan  are  contained  in  Section 
4C.01  of  the  West  Virginia  Surface 
Mining  Reclamation  Regulations, 
Chapter  20-6  Series  VII  (1983)  as 
approved  by  the  Secretary  on  November 
16. 1983.  Theoe  regulations 
inappropriately  relate  the  blasting 
performance  standards  including  the 
blasting  plan  requirements,  to  blasts  of 
more  than  five  pounds  of  explosives  or 
blasting  agent.  In  addition,  the  blasting 
plan  requirements  of  Section  4C.01 
relate  only  to  blasting  operations  on 
surface  mines.  The  requirements  do  not 
apply  to  blasting  operations  conducted 
on  underground  mining  operations. 


Therefore,  the  provision  of  3.01(A)  could 
be  interpreted  to  apply  only  to  blasting 
conducted  on  surface  operations.  The 
Director  finds  that  this  provision  is  leas 
effective  than  the  Federal  regulations  at 
30  CFR  Part  850  and  is  requiring  a 
program  amendment  to  provide  that 
blaster  certification  requirements  will 
apply  to  all  blasting  operations  required 
by  30  CFR  850. 

2.  Section  3.01(A)  of  the  June  18 
proposed  regulations  specifies  that 
persons  seeking  to  become  certified 
blasters  must  complete  such  training  as 
required  by  the  regulations.  Section 
3.01(B)  provides  that  training 
requirements  shall  include  those  subject 
areas  set  forth  in  Section  5.02(A)(1)  and 
5.03(A)(1).  The  Director  finds  that  the 
West  Virginia  regulation  includesall  the 
topics  required  by  30  CFR  850.13(b)  and 
therefore  is  no  less  effective  than  the 
Federal  rule. 

3.  Section  3.01(A)  of  the  June  18 
proposed  regulations  set  forth  the 
requirements  necessary  for  a  person  to 
become  a  certified  blaster.  The 
regulations  require  that  a  person  must: 
(1)  have  had  at  least  one  year  active 
blasting  experience  within  the  past  three 
years;  (2)  hold  a  current  permit  issued 
by  the  State  Fire  Marshall's  Office;  and 
(3)  have  demonstrated  his  knowledge 
and  skill  of  the  use,  handling  and 
storage  of  explosives  and  all  State  and 
Federal  laws  pertaining  thereto  by 
completing  such  training  and 
certification  examinations  as  may  be 
required  by  the  State  regulations. 
Applicants  will  be  examined  by  the 
West  Virginia  Department  of  Mines  as 
set  forth  in  Section  5.03.  The  Director 
finds  that  these  provisions  are  no  less 
effective  than  30  CFR  850.14  which  sets 
forth  the  minimum  requirements  for 
examination  of  candidates  for  blaster 
certification. 

4.  Sections  6  and  7  of  the  June  18 
proposed  regulations  set  forth  the 
requirements  for  certification  and 
recertification.  Section  7.01  provides 
that  a  blaster  must  be  recertified  every 
three  years  by  submitting  validated 
documentation  to  the  Department  of 
Mines  of  conformance  with  the 
requirements  of  Section  3.01.  The 
requirements  of  Section  3.01  are 
discussed  in  Finding  3  above.  In 
addition,  validated  proof  of  one  shift  of 
refresher  training  within  the  previous  12 
months  must  be  submitted  unless  the 
applicant  has  completed  one  year  of 
active  blasting  experience  within  the 
previous  12  months.  Applicants  for 
recertification  must  also  meet  the 
conditions  of  certification  specified  in 
Section  6.01  of  the  regulations. 
Reexamination  of  a  certified  blaster  is 
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required  following  the  second 
consecutive  certification.  The  Director 
finds  that  these  provisions  are  no  less 
effective  than  the  Federal  rules  at  30 
CFR  850.13(a)  and  850.13(c). 

5.  Section  8.01  of  the  June  18  proposed 
regulations  specifies  that  a  blaster  shall, 
upon  request  by  an  authorized 
representative  of  the  Division  of 
Reclamation,  West  Virginia  Department 
of  Natural  Resources,  the  West  Virginia 
Department  of  Mines  or  OSM.  exhibit 
his  or  her  certificate  and  that  certified 
blasters  shall  take  every  reasonable 
precaution  to  protect  their  certificates 
from  loss,  theft,  or  unauthorized 
duplication.  Any  such  occurrence  shall 
be  reported  immediately  to  the 
Department  of  Mines.  Section  8.02 
specifies  that  a  blaster's  certification 
shall  not  be  transferred  or  assigned. 
Section  8.03  specifies  that  blasters  shall 
not  delegate  their  authority  or 
responsibility  to  any  individual  who  is 
not  a  certified  blaster.  The  Director 
finds  these  provisions  to  be  no  less 
effective  than  30  CFR  850.15(d)  and 
850.15(e),  which  specify  conditions  of 
certification  and  requirements  for  the 
protection  of  certification. 

6.  Part  3  of  West  Virginia 
Administrative  Regulations,  Department 
of  .Mines,  Chapter  22-4,  Series  34  (1982) 
sets  forth  the  provisions  applicable  to 
proceedings  initiated  to  withdraw  a 
blaster's  certification.  The  regulation 
provides  that  the  Board  of  Appeals  of 
the  West  Virginia  Department  of  Mines, 
following  written  notice  and  opportunity 
to  respond,  will  evaluate  all  charges 
and,  if  appropriate,  schedule  a  hearing. 
At  the  conclusion  of  the  hearing,  if  the 
Board  finds  that  the  certification  should 
be  suspended  or  revoked,  it  shall  enter 
an  order  to  that  effect.  Section  8.04  of 
the  June  18  proposed  regulations 
provides  that  proceedings  may  be 
initiated  to  withdraw  certification  for 
neglect  or  failure  to  perform  duties 
mandated  by  Articles  1  and  2  of  Chapter 
22  of  the  West  Virginia  Code, 
regulations  promulgated  thereto;  Article 
6,  Chapter  20  of  the  West  Virginia  Code 
and  regulations  promulgated  thereto  or 
the  June  18  proposed  regulations. 
Section  22-l-20(d)  of  the  West  Virginia 
Code  provides  that  whoever  knowingly 
makes  any  false  statement, 
representation  or  certification  in  any 
application  shall  be  guilty  of  a 
misdemeanor.  The  conviction  of  any 
person  under  this  provision  shall  result 
in  the  revocation  of  any  certification. 
The  Director  finds  these  provisions  no 
less  effective  than  30  CFRTffSO.15 
(b)(l){i),  (h)(l)(iii),  (b)(l)(ii).  (b)(2),  and 
(b)(3). 


7.  Section  6.01(B)  of  the  June  18 
proposed  regulations  provides  that 
addiction  to  alcohol,  narcotics  or  other 
dangerous  drugs  shall  cause  any 
blaster's  certification  already  in  force  to 
be  suspended  or  revoked.  The  Director 
finds  that  this  provision  is  less  effective 
than  30  CFR  850.15(b)(l)(ii)  and  is 
requiring  a  program  amendment  to 
provide  for  suspension  or  revocation  of 
a  blaster's  certification  for  unlawful  use 
of  alcohol,  narcotics  or  other  dangerous 
drugs  in  the  work  place. 

8.  The  West  Virginia  amendment  fails, 
to  require  that  the  blasting  crew  or 
others  who  assist  in  the  use  of 
explosives  and  are  not  certified  blasters, 
receive  direction  and  on-the-job  training 
from  a  certified  blaster  as  required  by  30 
CFR  850.13(a)(2).  The  Director  finds  that 
the  lack  of  this  provision  is  not  as 
effective  as  30  CFR  850  and  is  requiring 

a  program  amendment  to  include  this 
provision. 

IV.  Public  Comments 

Pursuant  to  Section  503(b)  of  SMCRA 
and  30  CFR  732.17(hj(10)(i),  of  those 
Federal  agencies  invited  to  comment, 
acknowledgements  were  received  from 
the  Department  of  the  Army,  Office  of 
the  Chief  of  Engineers;  the  Department 
of  Energy:  the  Department  of  the 
Interior.  Bureau  of  Land  Management 
and  the  National  Park  Service;  and,  the 
Department  of  Labor,  Mine  Safety  and 
Health  Administration.  The  comments 
were  limited  and  did  not  identify  any 
deficiencies  in  the  proposed  program 
amendment.  The  only  additional  public 
comment  was  received  from  the  West 
Virginia  Surface  Mining  and 
Reclamation  Association.  Their 
comment  consisted  of  a  copy  of  an 
article  which  appeared  in  an  industry 
publication  concerning  an  address  made 
by  Mr.  Bill  Raney  of  the  Association. 
The  address  contained  no  substantive 
comments  concerning  the  West  Virginia 
blaster  certification  program. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  Section 
503(b)(1)  of  SMCRA  and  30  CFR 
732.17(h)(10)(i). 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  January  12. 
1984,  amendment,  as  modified  on  June 
18, 1984,  to  the  West  Virginia  program. 
As  indicated  above,  there  are  three 
provisions  which  are  less  effective  than 
SMCRA  and  the  Federal  regulations  and 
require  revision.  These  provisions  are 
discussed  in  Findings  B.I..  B.7.  and  B.8. 
above.  These  provisions  must  be 
corrected  by  the  State  and  submitted  as 
a  program  amendment  by  [60  days 
following  publication].  In  addition,  two 


methods  for  satisfying  the  training 
provisions  of  30  CFR  Part  850.  as 
discussed  in  Finding  A.  above  may  not 
be  utilized  until  the  State  makes  the 
necessary  revisions  and  they  are 
approved  by  the  Director.  The  Director 
is  amending  Part  948  of  30  CFR  Chapter 
VII  to  implement  this  decision. 

VI.  Procefhiral  Requirements 

1.  CompliQnce  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  Section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  envirorunental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an  exempt 
from  Sections  3,  4.  7,  and  8  of  Executive 
Order  12291  for  actions  directly  related 
to  approval  or  conditional  approval  of 
State  regulatory  programs,  liherefore, 
this  action  is  exemption  from 
preparation  of  a  Regulatory  Impact 
Analvsis  and  regulatory  review  by 
OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  sm.all  entities 
under  the  Regulatory  Flexibility  Act  (5 
US  C.  601  et  sea).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Pcprrwork  Reduction  Act:  This  rule 
does  not  contam  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 

mining. 

Dated:  September  14, 1964. 
John  D.  Ward, 

Acting  Director.  O^ice  of  Surface  Mining. 

PART  948— WEST  VIRGfNIA 

1.  30  CFR  Part  948  is  amended  by 
adding  a  new  §  94ai5  as  follows: 

§944.15    Approval  of  regulatory  program 
amendments. 

(a)  The  following  amendment 
submitted  to  OSM  on  January  12. 1984, 
as  modified  on  June  18,  1984.  is 
approved  effective  September  20,  1984; 
West  Virginia's  blaster  certification 
program,  as  contained  in  the  proposed 
West  Virginia  Administrative 
Regulations.  Department  of  Mines, 
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Chapter  22-4  Series .  submitted  to 

OSM  on  June  18, 1984,  and  all  other 
items  as  submitted  by  West  Virginia  on 
January  12, 1984.  and  modified  on  June 
18. 1984.  This  approval  is  contingent  on 
promulgation  of  the  above  referenced 
proposed  regulations. 

(b)  (Reserved] 

2.  30  CFR  Part  948  is  amended  by 
adding  a  new  §  948.16  as  follows: 

§  94S.16    Required  program  amendments. 

Pursuant  to  30  CFR  732.17.  West 
Virginia  is  required  to  submit  the 
following  program  amendments  by 
November  19, 1984: 

(a)  Amend  its  program  to  require  that 
all  persons  responsible  for  the  use  of 
explosives  on  or  after  12  months 
following  September  20. 1984,  shall  be 
certified  in  accordance  with  30  CFR 
850.12(b). 

(b)  Amend  its  program  to  provide  that 
a  blaster's  certification  may  be 
suspended  or  revoked  for  unlawful  use 
of  alcohol,  narcotics  or  other  dangerous 
drugs  in  the  work  place  as  required  by 
30  CFR  850.15(b](l](ii). 

(c)  Amend  its  program  to  require  that 
the  blasting  crew  or  others  who  assist  in 
the  use  of  explosives  and  are  not 
certified  blasters,  receive  direction  and 
on-the-job  training  from  a  certified 
blaster  as  required  by  30  CFR 
850.13(a)(2). 

(Pub.  L.  95-87,  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201  et 
seq.]] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 
(CGD3-84-37] 

Special  Anchorage  Area;  Ttiames 
River,  New  London,  CT 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  At  the  request  of  the 
Superintendent,  U.S.  Coast  Guard 
Academy,  the  Coast  Guard  is 
establishing  a  special  anchorage  area 
just  north  of  the  causeway  leading  to  the 
Academy  Sailing  Center  at  Jacobs  Rock. 
Thames  River,  New  London, 
Connecticut.  During  the  sailing  season. 
the  Academy  has  insufficient  dock 
space  to  accommodate  all  of  its  boats. 
This  situation  has  resulted  in  the 
mooring  of  some  boats  to  mooring  buoys 
in  the  area  being  designated  as  a  special 
anchorage  area.  This  area  has  been  used 


for  this  purpose  for  the  past  four  years. 
This  area  is  well  away  from  the 
navigational  channel  and  not  within  the 
normal  area  of  recreational  navigation 
on  the  Thames  River  due  to  its  position 
directly  adjacent  to  the  Jacobs  Rock 
causeway.  The  establishment  of  this 
special  anchorage  area  should  not 
create  any  safety,  security  or 
environmental  hazards.  The  effect  of 
this  action  will  eliminate  the' 
requirement  for  displaying  anchor  lights 
by  Academy  and  Academy-related 
boats,  which  generally  use  this  area  as 
an  anchorage  or  mooring  area  during  the 
sailing  season. 

EFFECTIVE  DATE:  October  22, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.F.  Valderrama,  Ports  and 
Waterways  Specialist,  Commander 
(mpv-p),  Third  Coast  Guard  District  at 
(212)  668-7179. 

SUPPLEMENTARY  INFORMATION:  On  July 
12.  1984  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations  (49 
FR  28419).  Interested  persons  were 
requested  to  comment  and  no  comments 
were  received.  Accordingly,  no  changes 
have  been  made  to  the  rule  as  proposed. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
R.F.  Valderrama,  Ports  and  Waterways 
Specialist,  project  officer  for 
Commander  (mpv-p),  Third  Coast  Guard 
District,  and  Mrs.  M.A.  Arisman,  project 
attorney.  Third  Coast  Guard  District 
Legal  Office. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  major  purpose  for  the 
special  anchorage  area  is  to  officially 
recognize  the  long-standing  use  of  this 
area  by  Academy  boats.  Since  primarily 
Academy  or  Academy-related  boats  will 
use  this  area,  end  since  the  location  of 
the  area  is  well  out  of  the  normal 
navigation  area  of  the  river,  this  special 
anchorage  area  will  have  little  or  no 
economic  impact  on  the  general  public. 
It  will  have  a  slight  economic  impact  on 
Academy  operations,  since  the 
elimination  of  lighting  requirements  for 
boats  at  anchor  will  slightly  reduce  the 
cost  of  the  Academy  sailing  program. 

Since  the  impact  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Final  Regulations 

PART  110— {AMENDED] 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding 
§  110.52(c)  and  Note  to  read  as  follows: 


§110.52 
Conn. 


Thames  River,  New  London, 


(c)  Area  No.  3.  An  area  on  the 
westerly  side  of  the  Thames  River  in  the 
vicinity  of  Jacobs  Rock,  the  location  of 
the  U.S.  Coast  Guard  Academy  Sailing 
Center,  bounded  as  follows:  Beginning 
at  the  point  on  the  shore  where  the  north 
side  of  the  Jacobs  Rock  causeway  meets 
the  western  shoreline;  thence  northerly 
along  the  western  shore  of  the  Thames 
River  a  distance  of  200  yards:  thence 
090°,  240  yards:  thence  180°,  200  yards  to 
the  Jacobs  Rock  causeway;  thence 
westerly  along  the  causeway  to  the 
point  of  beginn-ng. 

Note. — The  area  designated  by  paragraph 
(c)  of  this  section  is  principally  for  the  use  of 
U.S.  Coast  Guard  Academy  and  Academy- 
related  boats.  Temporary  floats  or  buoys  for 
marking  anciiors  may  be  used.  The  anchoring 
of  vessels  and  the  placing  of  moorings  will  be 
under  the  jurisdiction  and  at  the  discretion  of 
the  Chief  Waterfront  Branch.  U.S.  Coast 
Guard  Academy,  New  London,  Connecticut. 
(33  U.S.C.  2030,  2035  and  2071;  49  CFR  1.46; 
and  33  CFR  1. 05-1  (g)) 

Dated:  September  14, 1984. 
PA.  Yost, 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 
Third  Coast  Guard  District. 
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33  CFR  Part  117 
[CGD  1-84-1  OR) 

Drawbridge  Operation  Regulation; 
Acushnet  River,  MA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMARY:  At  the  request  of  the  New 
Bedford  Area  Chamber  of  Commerce, 
the  Coast  Guard  is  changing  the 
regulations  for  the  Route  6  bridge  over 
the  Acushnet  River,  between  New 
Bedford  and  Fairhaven.  This  change  is 
being  made  because  frequent  openings 
of  the  drawspan  result  in  a  backup  of 
vehicles  along  Route  6,  a  major  roadway 
in  the  area.  These  backups  have  a 
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significant  impact  on  the  businesses 
located  along  the  roadway  in  the 
vicinity  of  the  bridge.  This  action  will 
establish  more  uniform  vehicular  traffic 
movement  along  Route  6,  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  October  22,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Naulty.  Chief,  Bridge  Branch, 
First  Coast  Guard  District,  Boston.  MA 
02114  (617-223-0645). 
SUPPLEMENTARY  INFORMATION: 
Notification  of  the  proposed  rulemaking 
was  published  by  the  First  Coast  Guard 
District  in  a  public  notice  on  8  May  1984, 
and  in  the  Federal  Register  (49  FR 
19848).  Interested  persons  were  given 
until  25  June  1984  to  respond. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  William  J.  Naulty, 
Chief,  Bridge  Branch.  First  Coast  Guard 
District;  and  Lieutenant  Commander 
James  M.  Collin,  Project  Attorney, 
Assistant  Legal  Officer,  First  Coast 
Guard  District. 

Discussion  of  Comments 

There  were  12  responses  to  the  public 
notices.  Four  responses  indicated 
acceptance  of  the  proposed  regulations 
as  published.  Seven  responses  indicated 
an  adverse  impact  to  the  seafood 
industries  located  upstream  of  the 
bridge.  The  Massachusetts  Department 
of  Public  Works,  owner  of  the  bridge, 
was  critical  of  the  15  minute  maximum 
time  suggested  for  each  opening. 

The  seafood  industries  are  dependent 
on  the  movement  of  vessels  with  drafts 
greater  than  15  feet.  The  passage  of 
these  vessels  through  the  bridge 
depends  on  the  tide.  If  a  tide  is  missed 
because  the  draw  is  closed  a  vessel 
would  have  to  remain  in  the  harbor  until 
the  next  favorable  tide.  The  current 
regulations  require  that  the  draw  be 
opened  on  call  for  the  passage  of  larger 
vessels.  To  minimize  impact  on  these 
vessels  the  requirement  for  on  call 
open:n>^s  for  larger  vessels  has  been 
added  to  the  proposal. 

When  the  bridge  is  opened,  there  is  a 
backup  of  vehicles  in  each  direction. 
The  extent  of  the  backup  is  determined 
by  the  length  of  time  or  the  frequency  of 
the  openings.  A  scheduled  houHy 
opening  will  provide  for  the  passage  of 
vessels  and  also  allow  adequate 
movement  of  vehicular  traffic. 

Economic  Assessment  and  Certincation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulations  and 
nonsignificant  under  Department  of 


Transportation  regulatory  policies  and 
procedures  [44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  amended 
regulations  are  not  expected  to  change 
the  volume  of  traffic  along  Route  6.  They 
are  expected  to  improve  access  to  and 
egress  from  the  various  business 
establishments  in  the  vicinity  of  the 
bridge.  The  improved  traffic  pattern  will 
permit  shopping  at  any  hour  instead  of 
off  peak  hours.  The  regulations  provide 
minimal  mterruption  to  navigation.  This 
will  not  hamper  the  operation  of  the 
marine  oriented  businesses  located 
above  the  drawbridge.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Lists  of  Subjects  in  CFR  Part  117 

Bridges. 

PART  117— {AMENDED] 

Final  Regulation 

in  consideration  of  the  foregoing,  Part 
117  of  Title  33  Code  of  Federal 
Regulations  is  amended  by  revising 
§  117.585,  as  follows: 

§  1 1 7.585    Acushnet  Rtver. 

(a)  The  drawspan  will  be  opened 
promptly,  provided  proper  signal  is 
given,  on  the  following  schedule: 

(1)  On  the  hour  between  6:00  a.m.  and 
10:00  a.m.  inclusive; 

(2)  At  a  quarter  past  the  hour  between 
11:15  a.m.  and  6:15  p.m.  inclusive. 

(3)  At  all  other  times  on  call. 

(b)  The  draw  will  be  opened  at  any 
time  for  vessels  whose  draft  exceeds  15 
feet,  for  vessels  owned  or  operated  by 
the  U.S.  Government,  the  State  of 
Massachusetts,  or  by  local  ruthorities. 

(c)  Each  opening  of  the  draw,  from  the 
time  vehicular  traffic  flow  is  stopped 
until  the  flow  resumes,  shall  not  exceed 
15  minutes  except  for  vessels  whose 
draft  exceeds  15  feet  or  in  extraordinary 
circumstances. 

(d)  The  Massachusetts  Department  of 
Public  Works  shall  keep  posted  in  a 
conspicuous  location  on  the  upstream 
and  downstream  sides  of  the  bridge, 
where  if  can  be  read  easily  at  any  time, 
a  copy  of  the  regulations  in  this  subpart. 

(33  U.S.C.  499;  49  CFR  1.46(c)(5):  33  CFR  1.05- 
1(8)(3)). 


Dated:  September  4, 1984. 

R.A.  Bauman. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 
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33  CFR  Part  165 

ICOTP  Hampton  Roads,  VA.  Rag.  84-10] 

Safety  Zone  Regulations;  Entrance  to 
Chesapeake  Bay,  Ttiimble  Shoals 
Channel,  Fort  Story,  Cape  Henry,  VA 

agency:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
off  Fort  Story,  Cape  Henry.  Virginia, 
near  the  southern  entrance  to  the 
Chesapeake  Bay.  This  zone  is  needed  to 
protect  watercraft  and  their  occupants 
from  potential  hazards  associated  with 
Joint  Service  Military  Operations 
involving  numerous  military  and  civilian 
vessels,  floating  and  submerged 
pipelines,  and  temporary  pier 
installations.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  7:00  AM.  Eastern 
Daylight  Time,  September  18,  1984.  It 
terminates  at  6:00  PM  Eastern  Standard 
Time,  October  30,  1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  Commander  D.A.  Sande. 
Chief.  Port  Operations  Department, 
Coast  Guard  Marine  Safety  Office, 
Hampton  Roads,  Norfolk,  Virginia  23510. 
(804)  441-3296. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  safeguard  watercraft  and 
their  occupants  from  the  hazards 
associated  with  military  vessel 
operations  scheduled  for  the  waters  off 
Fort  Story,  Cape  Henr>',  Virginia. 

Drafting  Information 

The  drafter  of  this  regulation  is 
Lieutenant  J.  J.  Kelly,  project  officer  for 
the  Captain  of  the  Port. 

Discussion  of  Regulation 

The  hazard  requiring  this  regulation  is 
expected  to  commence  on  18  September 
1984  at  7:00  AM  and  terminate  at  6:00 
PM  on  30  October  1984.  In  order  to 
safeguard  watercraft  and  their 
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occupants,  no  person  may  enter  inta 
remain  in.  or  operate  any  vessel  within 
this  safety  zone  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Hampton  Roads.  Virginia. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Reguladon 

PART  165-{  AMENDED] 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  §  165.T544  to  read  as  "follows: 

165.T544  Sataty  Zorw:  Clwsapeake  Bay, 
TNmM*  Shoals  Onnrwl,  Fort  Story,  Cap* 
Henry.  Vhglnia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  a  one  and 
one-eighth  mile  radius  of  the  Cape 
Henry  Lookout  Tower  located  at  36-55- 
48  N,  78-01-56  W. 

(b)  Regidations: 

(1)  In  accordance  with  the  general 
regulations  in  5  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

(33  U.S.C.  1225  and  1231:  49  CFR  1.48;  33  CFR 

165.3) 

Dated:  September  14,  1984. 

U.S.  Coast  Guard. 

D.C  O'Donovan, 

Cuptcin.  U.S.  Coast  Guard,  Captain  of  the 
Port  Hampton  Roods. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-1l>.FRL-2«73-«] 

Approval  and  Promulgation  of 
Implefnantation  Plans;  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  EPA  today  approves  a 
consolidated  permit  and  emissions 
trading  program  for  the  Lane  Regional 
Air  Pollution  Authority  (LRAPA)  as 
revisions  to  the  Oregon  State 
Implementation  Plan  (SIP).  This 
program,  consisting  of  amended  LRAPA 
rules,  in  conjunction  with  provisions  of 
the  Stale  of  Oregon  Department  of 
Environmental  Quality  (DEQJ  rules,  is 
the  same  as  the  current,  EPA-approved 
program  operated  by  DEQ.  These 
amended  rules  were  submitted  on 


March  2, 1983  by  DEQ.  after  adequate 
opportunity  for  public,  private,  and 
industry  input,  to  transfer  the  permitting 
programs  required  under  Sections  110, 
Part  C.  Subpart  1.  and  Part  D  of  the 
Clean  Air  Act  (hereinafter  the  Act)  and 
the  emissions  trading  program  to 
LRAPA.  EPA's  approval  authorizes 
LRAPA,  rather  than  DEQ.  to  issue  all  of 
the  permits  required  under  the  Act  and 
to  approve  emissions  trading 
transactions  within  the  boundaries  of 
Lane  County. 

EFFEcnvE  DATt:  This  action  will  be 
effective  on  November  19, 1984  unless 
notice  is  received  before  October  22. 
1984  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  such 
notice  is  received,  EPA  will  open  a 
formal  thirty-day  comment  period  on 
this  action. 

ADDRESSES:  Copies  of  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  Programs  Branch,  Environmental 

Protection  Agency,  1200  Sixth  Avenue, 

Seattle,  Washington  98101 
State  of  Oregon.  Department  of 

Environmental  Quality,  522  SW.  Fifth, 

Yeon  Building,  Portland.  Oregon  97207 

Copy  of  the  State's  submittal  may  be 
examined  at: 

The  Office  of  Federal  Register.  1100  L 
Street  NW..  Room  8401,  Washington, 
DC. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington.  D.C. 
20460 

Comments  should  be  addressed  to: 
Laurie  M.  Krahl  Air  Programs  Branch. 
M/S  532.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Bray,  Air  Programs  Branch, 
M/S  532,  Environmental  Protection 
Agency.  1200  Sixth  Avenue.  Seattle, 
Washington  96101.  Telephone  (206)  442- 
1980,  (FTS)  399-1980. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  13, 1982  (47  FR  35191)  EPA 
approved  a  consolidated  permit  and 
emissions  trading  program  for  the  State 
of  Oregon.  This  program  was 
incorporated  in  the  rules  of  the  Oregon 
Department  of  Environmental  Quality 
(DEQ)  and  was  applicable  statewide. 
On  March  2, 1983,  DEQ  submitted 
amended  rules  of  the  Lane  Regional  Air 
Pollution  Authority  (LRAPA),  a  local  air 
pollution  agency  in  Lane  County,  as 
revisions  to  the  SIP  in  order  to  transfer 
the  authority  to  administer  the  approved 


permit  and  emissions  trading  program  to 
LRAPA. 

II.  Plan  Revisions 

The  submitted  LRAPA  rule  revisions 
consist  of:  (1)  An  amended  Title  22 
"PERMITS."  specifically,  revisions  to 
Sections  22-001  through  22-065.  new 
Sections  22-400  through  22-140.  and  new 
definitions  which  will  be  relocated  into 
Title  11  "DEFINITIONS"  at  a  later  date; 
and  (2)  new  Sections  32-100  through  32- 
104  of  Title  32  "EMISSION 
STANDARDS,"  and  new  definitions 
which  will  be  relocated  into  Title  11 
"DEFINITIONS"  at  a  later  date.  The 
new  Sections  22-400  through  22-440 
contain  the  provisions  for  Prevention  of 
Significant  Deterioration  permits, 
nonattainment  area  permits,  offsets,  and 
emission  reduction  credit  banking.  The 
new  Sections  32-100  through  32-104 
contain  the  provisions  for  plant  site 
emission  limits  and  alternative  emission 
controls  (bubbles).  The  LRAPA  rules  do 
not  duplicate  certain  provisions  of  the 
DEQ  rules,  specifically:  EPA  approval  of 
modified  or  alternate  models;  provisions 
for  fugitive  and  secondary  emissions: 
provisions  for  stack  heights  and 
dispersion  techniques;  ambient  air 
quality  standards;  PSD  increments;  PSD 
Class  I  areas;  and  PSD  redesignation 
procedures.  Therefore,  the  statewide 
DEQ  rules  for  these  provisions  remain 
applicable  in  Lane  County  and  will  be 
utilized  in  the  LRAPA  program. 

As  with  the  DEQ  rules,  the  LRAPA 
definitions  of  the  terms  "dispersion 
technique."  "good  engineering  practice 
stack  height."  and  "nonattainment  area" 
do  not  satisfy  EPA  requirements. 
Therefore,  in  order  to  be  consistent  with 
the  August  13, 1982  approval  of  the  DEQ 
rules.  EPA  is:  (1)  Taking  no  action  at  this 
time  on  the  definitions  of  "dispersion 
technique"  and  "good  engineering 
practice  stack  height"  (EPA  will  take 
action  on  revised  definitions  when 
LRAPA  rules  implementing  Section  123 
of  the  Act  are  submitted):  and  (2) 
approving  the  permit  rules  with  the 
understanding  that  LRAPA  will  adopt, 
and  DEQ  will  submit  to  EPA.  a  revised 
definition  of  "nonattainment  area". 
Also,  the  LRAPA  permit  rules  would 
include  marine  vessel  emissions  in  the 
review  of  new  or  modified  major 
sources  and.  as  with  the  DEQ  rules.  EPA 
is  deferring  action  on  the  permit  rules  to 
the  extent  that  they  apply  to  marine 
vessel  emissions. 

Finally,  the  LRAPA  definition  of 
"major  modification"  does  not  contain  a 
provision  for  netting  transactions  which 
would  ensure  that  creditable  decreases 
have  the  same  qualitative  significance 
for  public  health  and  welfare  as 
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proposed  increases  (40  CFR 
51.24(b)(3)(vi)(c)).  However,  EPA  has 
recently  proposed  to  rescind  this 
provision,  which  would  make  the 
LRAPA  rules  approvable  (48  FR  38742, 
August  25, 1983).  As  such  EPA  is 
proposing  to  approve  the  LRAPA  rules 
with  the  understanding  that  (1)  if,  after 
EPA  rulemaking  is  completed,  the 
provision  has  not  been  rescinded, 
LRAPA  will  submit  a  revision  to  its 
rules  to  add  such  a  provision,  and  (2) 
until  such  time  as  the  EPA  provision  is 
rescinded,  LRAPA  will  operate  its 
program  consistent  with  the  EPA 
provision. 

These  issues  are  discussed  further  in  a 
Technical  Support  Document  which  is 
contained  in  the  docket  for  this 
rulemaking  and  is  available  at  the 
locations  listed  in  the  "ADDRESSES" 
section. 

Under  this  program.  Lane  County  will 
be  issuing  permits  and  establishing 
emission  limitations  that  may  be 
affected  by  the  current  judicial  review  of 
stack  height  regulations  promulgated  by 
EPA  on  February  8. 1982  (47  FR  5864). 
For  this  reason,  EPA  has  requested  that 
the  state  include  the  following  caveat  in 
all  potentially  affected  permit  approvals 
until  the  judicial  process  is  completed 
and  the  stack  height  regulations  either 
upheld  by  the  court  or  revised  by  EPA: 

In  approving  this  permit,  Lane  Regional  Air 
Pollution  Authority  has  determined  that  the 
application  complies  with  the  applicable 
provisions  of  the  stack  height  regulations 
promulgated  by  EPA  on  February  8, 1982  (47 
KR  5864).  Portions  of  these  regulations  have 
been  overturned  by  a  panel  of  the  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit.  Sierra  Club  v. 
EPA.  719  F.2d  436  (DC.  Cir..  1983).  That  court 
decision  has  been  appealed  to  the  U.S. 
Supreme  Court  by  a  group  of  affected 
industries.  Consequently,  this  permit  may  be 
subject  to  modification  when  the  judicial 
process  is  completed  and  any  regulations 
revis.'c)  ;;i  rtsponse.  This  may  result  in 
reviseii  emission  limitations  or  may  affect 
other  aulions  taken  by  the  source  owners  or 
operators. 

Lane  County  made  an  enforceable 
commitment  to  include  this  caveat  in  all 
affected  permits  by  letter  dated  June  20, 
1984.  This  letter  is  part  of  the  SIP 
revision  EPA  is  approving  today. 

III.  Summary  of  Action 

EPA  views  as  noncontroversial  and 
routine  the  approval  of  local  agency 
programs  which  are  the  same  as  the 
state  agency  programs  in  the  Federally- 
approved  SIP.  EPA  today  is  therefore 
approving,  without  prior  proposal,  the 
following  as  revisions  to  the  Oregon  SIP: 

(1)  Title  22  "PERMITS"  of  the  Lane 
Regional  Air  Pollution  Authority  Rules, 
submitted  on  March  2, 1983,  except  to 
the  extent  that  they  apply  to  marine 


vessel  emissions  and  except  the 
definitions  of  "dispersion  technique" 
and  "good  engineering  practice  stack 
height".  This  approval  is  made  with  the 
understanding  that  LRAPA  will  adopt, 
and  DEQ  will  submit,  a  revised 
definition  of  "nonattainment  area" 
which  includes  areas  designated  under 
section  107(d)  of  the  Act;  and 

(2)  Title  32  "EMISSION 
STANDARDS"  Sections  32-100  through 
32-104  of  the  Lane  Regional  Authority 
Rules,  submitted  on  March  2, 1983. 

Through  this  approval  action,  EPA 
recognizes  that  only  LRAPA  permits, 
issued  pursuant  to  the  Federally- 
approved  Permits  rule  and  in 
conjunction  with  the  Federally-approved 
DEQ  rules,  are  necessary  for  the 
construction,  operation  or  modification 
of  stationary  sources  in  Lane  County  as 
required  by  section  110,  Part  C,  Subpart 
1  (PSD)  and  Part  D  (pertaining  to 
nonattainment  areas)  of  the  Act. 
Furthermore,  EPA  recognizes  that  most 
LRAPA  permits,  issued  pursuant  to  the 
Federally-approved  Permits  and  Plant 
Site  Emission  Limit  rules  and  in 
conjunction  with  the  Federally-approved 
DEQ  rules,  are  revisions  to  the 
Federally-approved  SIP  which  are 
enforceable  by  EPA  at  the  time  of  permit 
issuance  and  do  not  require  case-by- 
case  EPA  approvals.  This  includes  all 
emissions  trading  actions  (netting, 
offsets,  banking  and  bubbles)  except 
Alternative  Emission  Controls  (Bubbles) 
for  sulfur  dioxide  or  total  suspended 
particulates  which  involve  trades  where 
the  sum  of  the  increases  in  emissions 
exceeds  100  tons  per  year.* 

The  public  should  be  advised  that  this 
action  will  be  effective  on  November  19. 
1984.  However,  if  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments  on 
any  or  all  of  the  revisions  approved 
herein,  the  action  on  those  revisions  will 
be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  on  those  revisions  and 
another  will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  on 
those  revisions  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 

•  EPA  is  currently  reassesiing  whether  emissions 
trading  roles,  that  it  has  already  approved— liVe 
Oregon's,  are  consistent  with  EPA't  emissions 
trading  policies.  The  Agency  may,  in  the  future,  take 
action  to  reinedy  any  inconsistencies  thai  it 
discovers  EPA  believes,  however,  that  dunng  this 
interim  reassessment  penod  it  may  approve  local 
rules  that  are  the  same  as  the  statewide  trading 
rules  already  in  the  EPA-approved  SIP.  regardless  of 
potential  inronsistencies  between  the  statewide 
rules  and  current  EPA  emissions  trading  policies, 
because  approval  of  those  local  rules  would  not 
substantively  change  (he  SIP, 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  19, 1984.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)  of  the  Act.) 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator  has  certified 
that  SIP  approvals  under  sections  110, 
161,  and  172  of  the  Clean  Air  Act  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

Under  Executive  Order  12291,  today's 
action  is  not  "major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

(Sec.  110(a),  160  to  169. 171  to  173,  and  301(a) 
of  the  Clean  Air  Act  (42  U.S.C.  7410(a).  7470 
to  7479,  7501  to  7503,  and  7601(a))) 

List  of  Subjects  b  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfiu- 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Intergovernmental  relations. 

Dated:  September  13. 1984. 
William  D.  Ruckeishaus, 
Administrator 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Oregon  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1,  1982. 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  MM — Oregon 

1.  In  5  52.1970,  paragraph  (c)(62)  is 
added  as  set  forth  below: 

§  52. 1 970    Identificatton  of  plan. 

•  *  •  •  • 

(c)  •  •  * 

(62)  Title  22  "PERMITS"  of  the  Lane 
Regional  Air  Pollution  Authority  Rules, 
except  to  the  extent  that  they  apply  to 
marine  vessel  emissions  and  except  the 
definitions  of  "dispersion  technique" 
and  "good  engineering  practice  stack 
height",  and  Title  32  "EMISSION 
STANDARDS"  Sections  32-100  through 
32-104  of  the  Lane  Regional  Authority 
Rules,  submitted  by  the  State 
Department  of  Environmental  Quality 
on  March  2, 1983:  clarifying  letter  dated 
June  20, 1984. 

2.  Section  52.1987  is  amended  by 
designating  the  existing  paragraph  as  (a) 
and  adding  paragraph  (b)  as  follows: 

§  S2.1M7    Stgnmcant  deterioration  of  air 
■lity. 


(b)  The  Lane  Regional  Air  Pollution 
Authority  rules  for  permitting  new  and 
modified  major  stationary  sources  (Title 
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22  PERMITS)  are  approved,  in 
conjunction  with  the  Oregon 
Department  of  Environmental  Quality 
rules,  in  order  for  the  Lane  Regional  Air 
Pollution  Authority  to  issue  prevention 
of  significant  deterioration  permits 
within  Lane  County. 

3.  Section  52.1988  is  amended  by 
designating  the  existing  paragraph  as  (a) 
and  adding  paragraph  (b)  as  follows: 


§52.196$ 

permits. 


Air  contaminant  discharge 


(b)  Emission  limitations  and  other 
provisions  contained  in  Air 
Contaminant  Discharge  Permits  issued 
by  the  Lane  Regional  Air  Pollution 
Authority  in  accordance  with  the 
provisions  of  the  Federally-approved 
Permits  rule  (Title  22)  and  Plant  Site 
Emission  Limit  rules  (Title  32,  Sections 
32-100  through  104)  and  in  conjunction 
with  the  Federally-approved  DEQ  rules, 
except  alternative  emission  limits 
(bubbles)  for  sulfur  dioxide  or  total 
suspended  particulates  which  involve 
trades  where  the  sum  of  the  increases  in 
emission  exceeds  100  tons  per  year, 
shall  be  the  applicable  requirements  of 
the  Federally-approved  Oregon  SIP  (in 
lieu  of  any  other  provisions)  for  the 
purposes  of  Section  113  of  the  Clean  Air 
Act  and  shall  be  enforceable  by  EPA 
and  by  any  person  in  the  same  manner 
as  other  requirements  of  the  SIP. 

!hT(  1).H.  »«-24rM  Filed  &-19-84:  8:45  ami 
BILLING  COOC  (SCO-SO-M 


40  CFR  Part  710 

Toxic  Substances  Control  Act; 
Inventory  Reporting  Regulations 

IOPTS-211013;  FRL-2674-51 

Denial  of  Citizen's  PetHion 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Denial.of  Citizen's  Petition. 


summary:  This  notice  announces  EPA's 
decision  to  deny  a  citizens  petition 
submitted  by  the  Society  of  the  Plastics 
Industry  (SPI)  under  section  21  of  the 
Toxic  Substances  Control  Act  (TSCA) 
(15  U.S.C  2620).  SPI  requested  that  EPA 
amend  its  Inventory  reporting  rule  (40 
CFR  Part  710)  by  deleting  the 
designation  of  inorganic  glasses  as 
mixtures  and  by  excluding  from  the 
Inventory  a  category  of  substances  SPI 
calls  structural  polymers  (which  would 
include  inorganic  glasses)  by  classifying 
them  as  not  being  chemical  substances. 
perse,  for  purposes  of  the  Inventory. 
EPA  has  concluded  that  available 
information  does  not  support  the 


requested  amendments  and  that  such 
amendments  are  procedurally 
inappropriate  for  the  relief  sought. 
Therefore.  EPA  is  denying  SPI's  petition. 
ADONCSS:  Copies  of  the  petition  and  all 
related  information  are  located  in: 
Public  Information  Office  (TS-793), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-107.  401  M  St..  SW..  Washington,  D.C. 
20460. 

They  are  available  for  review  and 
copying  from  3  a.m.  to  4  p.m.  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-79g),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  D.C.  20460.  Toll  Free: 
(800-424-9065).  in  Washington,  D.C: 
(554-1404),  outside  the  USA:  (Operator 
202-554-1404). 

SUPPt^MENTARY  INFORMATION: 
I.  Background 

Section  8(b)  of  TSCA  requires  EPA  to 
"compile,  keep  current,  and  publish  a 
list  of  each  chemical  substance  which  is 
manufactured  or  processed  in  the  United 
States."  Substances  which  do  not 
appear  on  this  list  are  subject  to 
premanufacture  notification  (PMN) 
under  section  5(a)  of  TSCA.  EPA 
promulgated  a  rule,  published  in  the 
Federal  Register  of  December  23, 1977 
(42  FR  64572)  (40  CFR  Part  710),  which, 
among  other  things,  required  certain 
persons  to  report  their  activities  as 
manufacturers,  importers,  or  processors 
of  chemical  substances  in  U.S. 
commerce,  except  those  substances 
specifically  excluded  from  reporting  by 
the  rule  or  TSCA.  From  this  reporting 
EPA  compiled  the  list  of  chemical 
substances  referred  to  as  the  TSCA 
Chemical  Substances  Inventory 
(hereafter  the  Inventory). 

Section  710.4  of  the  Inventory 
reporting  rule  excluded  several  general 
categories  of  chemical  substances  from 
reporting  for.  and  thus  from  listing  on, 
the  Inventory.  BPA  indicated  that  these 
substances  would  also  be  excluded  from 
PMN  requirements.  Among  these  were: 
(1)  mixtures  of  chemical  substances  (40 
CFR  710.4(c)(2))  and  (2)  chemical 
substances  which  were  not 
manufactured  or  processed  for 
distribution  in  commerce  as  chemical 
substances, perse,  and  which  had  no 
commercial  purpose  separate  from  the 
substance,  mixture,  or  article  of  which 
they  may  be  a  part,  including  imported 
articles  as  well  as  substances  formed 
incidental  to  the  manufacture, 
processing,  or  storage  of  other 
substances  (40  CFR  710.4(d)  (1)  through 


(8)).  When  EPA  promulgated  the  PMN 
reporting  rule  in  1983,  it  concluded  that 
substances  thus  excluded  from  the 
Inventory  would  not  be  subject  to  PMN 
requirements  (see  40  CFR  720.30). 

On  June  15. 1984.  SPI  petitioned  EPA 
under  section  21  of  TSCA  to  amend  the 
Inventory  reporting  rule  by:  (1) 
modifying  the  note  at  40  CFR  710(c)(2)  to 
delete  inorganic  glasses  from  the  rule's 
illustrative  list  of  mixtures,  and  (2) 
adding  a  paragraph  (9)  to  40  CFR 
710.4(d)  to  exclude  from  Inventory 
reporting  a  category  of  substances  that 
SPI  calls  structural  polymers,  which 
would  include  inorganic  glasses. 

The  SPI  petition  proposes  that  the 
requisite  characteristic  properties  of 
structural  polymers  be  high  molecular 
weight,  water  insolubility, 
thermoplasticity.  non-reactivity  in  use, 
and  end  use  application  as  an  element 
of  manufactured  items. 

SPI  contends  that  commercial 
inorganic  glasses  and  the  other 
substances  in  SPI's  structural  polymer 
category  have  similar  structural  and  end 
use  characteristics  and  should  be 
treated  in  a  like  manner  for  purposes  of 
the  Inventory  reporting  rule  and  PMN 
reporting.  Most  of  the  substances  that 
comprise  SPI's  proposed  structural 
polymer  category  (other  than  inorganic 
glasses)  were  subject  to  reporting  under 
the  Inventory  reporting  rule  and  are 
subject  to  PMN  requirements  if  they  are 
not  on  the  Inventory. 

Commercial  inorganic  glasses  were 
designated  as  mixtures  in  the  rule  and 
thus  were  exempt  from  reporting  for  and 
Usting  on  the  Inventory.  However,  the 
components  of  such  mixtures  were 
required  to  be  reported  under  the  rule. 
Mixtures  are  defined  at  40  CFR  710.2(g) 
as  "any  combination  of  two  or  more 
chemical  substances  if  the  combination 
does  not  occur  in  nature  and  is  not,  in 
whole  or  in  part,  the  result  of  a  chemical 
reaction."  Further,  mixtures  include 
combinations  of  substances  that  occur 
as  a  result  of  a  chemical  reaction  if  none 
of  the  substances  comprising  the 
combination  is  a  new  chemical 
substance  and  if  the  combination  could 
have  been  commercially  manufactured 
without  a  chemical  reaction  at  the  time 
of  the  combination.  Mixtures  are  also 
exempt  from  PMN  requirements  (see  40 
CFR  720.30(b)).  SPI  asserts  in  its  petition 
that  EPA  erred  in  designating  inorganic 
glasses  as  mixtures  for  purposes  of  the 
Inventory  and  failed  to  provide 
technical  justification  to  support  thai 
designation. 

SPI  also  asserts  that  substances 
included  in  its  structural  polymer 
category  should  be  excluded  from  the 
Inventory  because  they  are  not  chemical 
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substances,  per  se.  for  purposes  of  the 
Inventory.  SPI  contends  that  structural 
polymers  are  not  produced  for 
commercial  purposes  separate  from 
their  end  use  as  elements  of 
manufactured  items  which,  SPI  believes, 
sets  them  apart  from  other  substances 
on  the  Inventory. 

II,  Decision 

EPA  has  reviewed  the  SPI  petition 
and  its  supporting  materials  and  has 
concluded  that  the  Agency  did  not  err  in 
categorizing  commercial  inorganic 
glasses  as  mixtures  and  the 
thermoplastic  polymers  in  SPI's 
structural  polymers  category  as 
reportable  chemical  substances  for 
purposes  of  the  Inventory  reporting  rule, 
for  the  reasons  set  forth  below. 

SPI  has  failed  to  provide  the  Agency 
with  sufficient  evidence  indicating 
either  that  commercial  inorganic  glasses 
should  not  be  considered  mixtures  for 
purposes  of  the  Inventory  reporting  rule 
and  PMN  requirements  or  that  such 
glasses  would  be  more  accurately 
categorized  as  chemical  substances,  i.e. 
thermoplastic  polymers.  EPA  believes 
that  there  was  significant  evidence 
supportixig  the  Agency's  classification  of 
glasses  as  mixtures  at  the  time  the 
Inventory  reporting  rule  was 
promulgated,  that  no  new  developments, 
discoveries,  or  data  have  been 
presented  to  the  Agency  to  cause  it  to 
alter  its  position,  and  that,  therefore,  the 
preponderance  of  available  evidence 
continues  to  support  the  Agency's 
position. 

Contrary  to  SPI's  assertions,  glasses 
are  customarily  considered  to  be 
mixtures  by  the  industry  and  in  relevant 
scientific  hterature  (Refs.  6,  7,  and  8). 
Also,  for  example,  the  Encyclopedia  of 
polymers  Science  and  Technology  (Ref. 
9),  a  comprehensive  compilation  of 
polymers  materials,  lists  no  entry  under 
glass  and  in  a  discussion  about 
remforcing  fibers  states  that  glasses 
"can  be  regarded  as  supercooled 
liquids."  The  SPI  petition  does  not  offer 
significant  evidence  to  the  contrary.  The 
Agency  believes  that  the  few  sources 
cited  in  SPI's  petition,  and  several 
others  located  in  the  Agency's  research, 
use  the  term  polymer  only  in  its 
broadest  sense  and  for  descriptive 
purposes  in  reference  to  the  three 
dimensional  structure  of  glass.  These 
comparisons  alone  cannot  reasonably 
be  employed  to  support  SPI's  position 
that  glass  has  the  structural,  physical, 
and  chemical  properties  associated  with 
chemical  substances  like  commercial 
organic  thermoplastic  polymers.  The 
Agency  believes  that  the  sources  cited 
in  the  SPI  petition  are  less  compelling 
than  the  numerous  sources  that  support 


the  view  that  inorganic  glasses  are 
mixtures  and  lend  little  support  to  SPI 
petition  that  inorganic  polymers  should 
be  classified  with  thermoplastic 
polymers. 

EPA  believes  that  commercial 
inorganic  glasses  satisfy  both  the 
generally-accepted  definition  of 
mixtures  and  the  definition  at  40  CFR 
710.2{q)  of  the  Inventory  reporting  rule. 
In  addition,  glasses  exhibit  significantly 
different  properties  than  thermoplastic 
polymers,  particularly  in  the  way  that 
each  is  formed  and  in  their  respective 
structures  and  physical  and  chemical 
properties. 

Glasses  and  thermoplastic  polymers 
are  formed  by  different  processes. 
Commercial  glasses  are  typically  formed 
when  a  network  former,  such  as  silica 
(SiOj),  is  melted  at  very  high 
temperatures,  for  example  in  excess  of 
1200°  C  for  silica.  In  the  molten  state,  the 
three  dimensional  network  stucture  of 
silica  loosens  or  opens  up  through  the 
rupturing  of  the  network's  bonds.  The 
oxides  of  one  or  more  metal  or  other 
element  are  added  to  the  melt,  go  into 
solution,  and  are  mixed  or  dispersed 
throughout  the  sihca.  The  result  is  a 
uniform  distribution  at  the  molecular  or 
ionic  level  of  these  substances  in  the 
silica  network;  this  is  the  primary  basis 
for  the  generally  accepted  concept  that 
glass  is  a  mixture  of  oxides  that  have 
been  brought  into  mutual  solution  in  the 
process  of  melting.  What  is  formed  is  a 
true  solution  which  is  converted  to  the 
"glassy"  state  when  the  molten  mix  is 
cooled  rapidly. 

A  thermoplastic  polymer  is  typically 
formed  by  a  chemical  reaction  that 
involves  the  condensation  or  addition  of 
organic  substances  capable  of 
combining  with  one  another  to  form 
molecular  chains  of  varying  lengths. 
These  reactions  exhibit  characteristics 
of  typical  chemical  reactions  in  that  they 
may  involve  significant  changes  in 
enthalpy,  form  byproducts,  be 
accompanied  by  side  reactions,  and 
require  the  use  of  initiators,  catalysts, 
and  other  components.  The  result  is  a 
chemical  substance,  per  se. 

The  structures  of  glass  and 
thermoplastic  polymers  are 
fundamentally  different.  Glass,  as  it  is 
being  formed  in  the  molten  state,  is  a 
three-dimensional  network  consisting  of 
atoms  of  metals,  oxygen,  and  other 
elements.  It  cannot  be  represented  by  a 
specific  molecular  formula  of  the 
constituent  elements.  Molten  glass 
exhibits  mixed  bonding,  with  ionic  and 
covalent  bonds  that  are  continuously 
ruptured  and  reformed  because  of  the 
high  level  of  thermal  x'ibrational  energy. 
When  the  molten  glass  is  converted  to 


the  glassy  or  solid  state,  ruptiu^d  bonds 
in  the  silica  network  are  permanently 
refonned.  In  the  glassy  state,  the 
network  becomes  rigid,  imparting  to  the 
glass  the  properties  of  a  solid  at  normal 
temperatures.  The  atoms  remain 
uniformly  dispersed  in  the  three 
dimensional  network. 

Thermoplastic  polymers  typically 
consist  of  linear  chains  of  carbon  atoms 
of  varying  length  and  molecular  weight. 
They  are  organic  molecules  of  definite 
composition  that  have  been  formed  in  a 
polymerization  reaction.  The  carbon 
atoms  in  the  chain  are  covalently 
bonded  to  one  another.  There  are  no 
cross-linkages  between  the  chains  of  a 
thermoplastic  polymer. 

Glasses  are  non-stoichiometric 
combinations  of  the  oxides  used  in  their 
manufacture.  Therefore,  like  other 
mixtures,  the  relative  concentrations  of 
the  components  of  glass  can  be  varied 
endlessly  within  the  limits  of  the  mutual 
solubilities  of  the  oxides.  Because  of 
this,  the  physical  properties  of  glasses 
are  continuously  variable.  For  example, 
a  different  glass  with  different  physical 
properties  results  when  an  additional 
amount  of  an  oxide  of  a  metal  or  other 
element  is  added  to  a  molten  glass.  By 
contrast,  the  arrangement  or  ordering  of 
precursor  molecules  in  a  polymer  chain 
and  the  properties  of  a  commercial 
thermoplastic  polymer  are  fixed  once 
the  chemical  reaction  involved  in  the 
synthesis  of  the  polymer  is  complete. 

The  bonds  in  solid  glass  are  very 
stable  at  normal  temperatures,  but  when 
glass  is  melted  bonds  are  ruptured  and 
the  glass  becomes  fluid  and  flows 
readily.  On  the  other  hand,  the  flow 
properties  of  thermoplastic  polymers  are 
due  to  the  fact  that  above  some 
temperature  individual  molecules  can 
overcome  intermolecular  attractions  and 
slide  past  one  another.  Under  pressure 
the  polymer  can  be  molded  or  formed  as 
desired.  Therefore,  it  is  clear  that  the 
mechanisms  responsible  for  the  flow 
properties  of  glass  and  thermoplastic 
polymers  are  different  and  that  no 
common  property  of  "thermoplasticity" 
can  validly  be  employed  to  establish  a 
close  relationship  between  the  two 
distinctly  different  classes  of  materials, 
as  is  suggested  by  SPI's  petition. 

In  addition,  EPA  finds  no  factual 
evidence  in  the  petition  supporting  SPI's 
contention  that  structural  polymers 
should  be  classified  as  not  being 
chemical  substances,  per  se,  for 
purposes  of  the  Inventory  under  40  CFR 
710.4(d).  Unlike  the  substances  excluded 
from  reporting  for  and  listing  on  the 
Inventory  under  $  710.4(d),  the 
substances  in  SPI's  structural  polymer 
category  are  chemical  substances  or 
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mixtures  produced  with  specific 
commercial  intent  and  sold  in  commerce 
as  chemical  substances  or  mixtures. 
Further,  the  Agency  does  not  agree  with 
SPI's  contention  that  the  substances  in 
its  structural  polymer  category  are 
unique  simply  because  they  are 
produced  for  no  commercial  purpose 
separate  from  their  end  use  as  elements 
of  manufactured  items.  Numerous 
chemical  substances  that  were  reported 
for  the  Inventory  and  that  do  not  fall 
within  SPI's  structural  polymer  category 
exhibit  a  similar  characteristic.  The 
Agency  did  not  classify  substances 
under  §  710.4(d)  for  administrative 
expediency,  as  is  implied  in  SPI's 
petition. 

Also,  EPA  believes  that  even  if  the 
factual  assertions  in  SPI's  petition 
regarding  whether  glasses  are 
"structural  polymers"  and  not  mixtures 
and  such  structural  polymers  should  be 
removed  from  the  Inventory  were 
correct,  the  remedy  sought  by  the 
petition  is  inappropriate  for  several 
reasons.  First,  EPA  has  concluded  that 
the  sole  TSCA  effect  of  SPI's  petition 
would  be  to  exempt  the  substances  in 
SPI's  structural  polymer  category  from 
the  PMN  requirements  of  section  5  of 
TSCA  (This  conclusion  is  supported  by 
comments  on  the  SPI  petition  received 
from  the  Man-Made  Fiber  Producers 
Association).  Indeed,  the  Agency  would 
also  need  to  amend  the  language  of  the 
final  PMN  rule  (40  CFR  720.30),  that 
presently  does  not  exclude  structural 
polymers  from  PMN  reporting,  to 
parallel  any  changes  in  the  Inventory 
reporting  rule.  Exempting  substances 
from  PMN  is  properly  accomplished 
through  the  provisions  of  section  5(h)  of 
the  Act,  which  provides  specific 
guidelines  and  requirements  for 
considering  substances  for  exemptions, 
rather  than  through  an  amendment  to 
the  Inventory  reporting  rule.  EPA  has 
recently  reviewed  a  broader  class  of 
polymeric  substances  for  a  section  5(h) 
(4)  exemption  and  has  pending  a  final 
rule  which  would  exempt  a  substantial 
number  of  substances  in  SPI's  structural 
polymer  category  from  full  PMN 
reporting  requirements. 

Secondly,  the  Inventory  reporting  rule, 
which  SPI  seeks  to  have  amended,  set 
forth  procedures  for  reporting  for  the 
Inventory.  Reporting  ended  more  than  5 
years  ago.  EPA  will  not  retroactively 
modify  the  reporting  procedures  of  a 
final  rule  if  the  amendments  would  have 
no  effect  on  such  reporting,  and  SPI 
admits  in  its  petition  that  the  changes  it 
proposes  would  not  likely  result  in  any 
changes  to  the  Inventory  chemical 
substances  listings. 


Finally,  even  if  its  factual  assertions 
were  correct  and  its  procedural  remedy 
were  appropriate,  amending  the 
Inventory  reporting  rule  in  the  manner 
SPI  requests  would  do  little  to  achieve 
SPI's  stated  goal  of  reaching  a  resolution 
which  "formally  recognizes  and 
documents  the  understanding  that 
structural  polymers  do  not  have  the 
potential  to  pose  unreasonable  risks." 
Regardless  of  the  accuracy  of  that 
statement,  decisions  relating  to 
reporting  for  or  listing  on  the  Inventory 
under  the  reporting  rule  were  not  based 
on  assessments  of  potential  risk, 
whereas  consideration  of  risk  is 
essential  to  a  PMN  exemption  under 
section  5(h)(4).  Therefore,  the  only 
things  at  issue  in  this  petition  are  factual 
questions  regarding  whether  commercial 
inorganic  glasses  and  organic  structural 
polymers  were  appropriately 
categorized  for  purposes  of  the 
Inventory  and  procedural  issues 
regarding  the  appropriateness  of  SPI's 
requested  remedy. 

Accordingly.  SPI's  petition  for 
amendments  to  the  TSCA  Inventory 
reporting  rule  is  denied. 

Ill  Record  for  the  Petition 

The  following  documents  constitute 
the  record  for  this  action: 

(1)  SPI  Petition  to  EPA,  dated  July  5, 1984. 

(2)  Amendment  to  SPI  PetiUon,  dated 
August  9.  1984. 

(3)  Official  Rulemaking  Record  from 
"Inventory  Reporting  Regulations,"  published 
in  the  Federal  Register  of  December  23, 1977 
(42  FR  64572 1 

(4)  Record  of  .Meeting  with  Chemists  from 
Corning  Glass.  July  2. 1984. 

(5)  Public  Comments  on  the  Petition. 

(6)  "Chemistry  of  Glasses."  A.  Paul, 
London.  Chapman  and  Hill.  1982. 

(7)  "Modern  Class  Practice,"  S.R,  Scholes, 
Boston,  Cahner's.  1975. 

(8)  "Encylopedia  of  Technology."  Vol.  11, 
Kirk-Othmer.  .Mew  York,  John  Wiley  and 
Sons.  1980. 

(9)  "The  Encyclopedia  of  Polymer  Science 
and  Technology."  Bikales.  New  York, 
Interscience.  1976. 

These  references  are  available  in 
room  E-107  for  review  and  copying  from 
8  a.m  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

List  of  Subjects  in  40  CFR  Part  710 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirement,  Inventory. 
(15  use.  2620) 

Dated:  September  11.  1984. 
Alvin  L.  Aim, 
Acting  Administrator. 

|FR  Doc  84-24922  Filed  9-19-64,  8:4S  am| 
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40  CFR  Part  747 
IOPTS-61010;  TSH-FRL  2637-3] 

Mixed  Mono  and  Diamides  of  an 
Organic  Acid  Restrictions  on  Use  in 
Metalworking  Fluids 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediately  effective  proposed 

rule. 

summary:  EPA  is  proposing  a  rule  under 
section  6(a)  of  the  Toxic  Substances 
Control  Act  (TSCA),  which  is  effective 
immediately  under  section  5(f)(2)  of 
TSCA.  The  proposed  rule  will  remain  in 
effect  until  EPA  promulgates  a  final  rule. 
The  rule  applies  to  the  new  chemical 
substance  which  was  the  subject  of 
premanufacture  notice  (PMN)  P-84-529. 
submitted  under  section  5(a)  of  TSCA. 
The  rule  prohibits  the  addition  of  any 
nitrogating  agent,  such  as  nitrites,  to  the 
chemical  substance  know  generically  as 
mixed  mono  and  diamides  of  an  organic 
acid  when  it  is  or  could  be  used  in 
metalworking  fluids.  The  rule  also 
requires  distributors  of  the  substance  to 
notify  customers  of  the  restrictions  of 
the  rule  through  letters  sent  prior  to 
shipment  of  the  substance  and  to  notify 
machine  shop  workers  of  the  health 
hazard  through  labels  on  metalworking 
fluids  containing  the  substance.  EPA 
believes  that  the  unrestricted 
distribution  of  the  substance  in 
commerce  and  its  unrestricted 
processing  and  use  in  combination  with 
nitrosating  agents  will  present  an 
unreasonable  risk  of  injury  to  human 
health  before  a  final  rule  can  be 
promulgated  under  section  6  of  TSCA  to 
protect  against  this  risk. 

DATES:  This  rule  is  effective  September 
20, 1984.  Written  comments  and  requests 
for  a  public  hearing  must  be  submitted 
by  November  19, 1984.  A  public  hearing 
will  be  held,  only  if  requested,  beginning 
on  December  3, 1984. 

ADDRESS:  Comments  should  be  sent  in 
triplicate  to:  TSCA  Public  Information 
Office  (TS-793),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-108,  401  M  St.,  SW.. 
Washington.  D.C.  20460. 

Comments  must  include  the  docket 
control  number  OPTS-61010.  Comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
E-107  at  the  address  given  above. 

Requests  for  a  public  hearing  must  be 
submitted  to  the  above  address  and 
should  reference  the  docket  control 
number  OPTS-61010.  The  time  and 
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location  of  the  public  hearirig.  if 
requested,  will  be  announced  in  the 
future.  Any  person  wishing  information 
on  the  time  and  location  of  the  hearing 
should  contact  the  TSCA  Assistance 
Office  at  the  address  and  telephone 
number  under  "For  Further  Information 
Contact"  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  rrS-799],  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St. 
SW.,  Washington,  D.C.  20460,  Toll  Free; 
(800^24-9065),  In  Washington,  D.C: 
(554-1404).  Outside  the  USA: 
(Operdlor— 202-554-1404). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Section  5(f)(2)  of  TSCA  authorizes  the 
Administrator  to  issue  a  proposed  rule 
under  section  6(a)  of  TSCA  to  apply  to  a 
chemical  substance  which  is  the  subject 
of  a  premanufacture  notice.  Such  a  rule 
may  be  issued  if  the  Administrator  finds 
that  there  is  a  reasonable  basis  to 
conclude  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  substance 
presents  or  will  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  before  a  final  rule 
promulgated  under  section  6  can  protect 
against  such  risk.  The  section  6(a)  rule 
may,  among  other  things,  require  that  a 
chemical  substance  be  marked  with  or 
accompanied  by  clear  and  adequate 
warnings  and  instructions  with  respect 
to  its  use,  distribution  in  commerce,  or 
disposal  as  prescribed  by  the  Agency; 
Ihe  Agency  may  also  restrict  the 
processing  and  use  of  the  chemical 
substance.  Pursuant  to  section  5(f)(2).  a 
rule  thus  proposed  under  section  6(aJ  is 
immediately  effective  upon  its 
publication  in  the  Federal  Register, 

Substances  covered  by  a  proposed 
section  6(a)  rule  immediately  effective 
upon  publication  pursuant  to  section 
5|r)(2)  are  subject  to  the  export  reporting 
requirements  of  TSCA  section  12(b). 
EPA  regulations  interpreting  section 
12(b)  requirements  appear  at  40  CFR 
Part  707.  Substances  covered  by  such  a 
proposed  rule  are  also  subject  to  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127,  and  127,8  (48  FR  84734,  August  1, 
1983).  EPA  regulations  discussing 
1  SCA's  import  requirements  appear  at 
40  CFR  Part  707,  published  in  the 
Federal  Register  of  December  13, 1983 
(48  FR  55462). 


II.  Regulatory  Background 

A.  PMN  Background 

On  March  26. 1984,  a  PMN  was 
received  by  the  Agency  and 
subsequently  designated  P-84-529.  The 
specific  identity  of  the  substance, 
generically  identified  as  mixed  mono 
and  diamides  of  an  organic  acid,  was 
claimed  confidential.  EPA* announced 
receipt  of  this  PMN  ir  the  Federal 
Register  of  April  8. 1984  (49  FR  13744). 
The  original  90-day  review  period  would 
have  expired  on  )une  23, 1964.  The 
submitter  suspended  the  review  period 
for  90  days  on  May  23, 1984.  to  provide 
EPA  time  lo  develop  this  proposed  rule. 
The  review  period  now  expires  on 
September  21. 1984. 

The  notice  submitter  claimed  the 
specific  chemical  identity  and 
production  volume  as  confidential 
business  information.  The  notice 
submitter  specified  that  the  substance 
will  be  manufactured  for  use  as  a 
corrosion  inhibitor  for  aqueous  systems. 
It  may  be  used  in  metalworking  fluid 
systems. 

Because  the  specific  chemical  identity 
of  the  substance  is  confidential,  it  will 
be  referred  to  by  its  generic  name  or 
PMN  number  in  this  preamble  and  the 
proposed  rule.  No  test  data  on  the 
substance  were  submitted  with  the 
PMN. 

B.  Related  Rulemaking  Activity 

EPA  has  proposed  two  rules  virtually 
identical  to  this  proposed  rule  under 
section  6(a)  of  TSCA,  made  immediately 
effective  under  section  5(0  of  TSCA, 
which  were  published  in  the  Federal 
Register  of  January  23, 1984  (49  FR  2762) 
and  June  14. 1984  (49  FR  24658). 
respectively.  The  January  23. 1984 
rulemaking  mvoives  two  new  chemical 
substances,  one  of  which,  P-83-1005    , 
(identified  generically  as 
triethanolamine  salt  of  tricarboxylic 
acid)  can  be  used  as  a  corrosion 
inhibitor  in  aqueous  metalworking 
fluids.  The  other,  P-83-1062  (identified 
generically  as  tricarboxylic  acid),  is 
used  as  an  intermediate  to  produce  P- 
83-1005.  The  June  14,  1984  rulemaking 
involves  P-84-310,  identified  seperically 
as  triethanolamine  salt  of  a  substituted 
organic  acid  which  can  also  be  used  as 
a  corrosion  inhibitor  in  aqueous 
metalworking  fluids.  The  risks  presented 
by  the  unrestricted  processing, 
distribution  in  commerce,  and  use  of  P- 
83-1005  and  P-84-310  and  virtually 
identical  to  those  presented  by  P-84- 
529.  and  F:PA  is  proposing  the  same 
regulatory  approach  to  deal  with  those 
risks.  Consequently,  the  discussion  in 
this  preamble,  and  the  structure  of  this 
rule,  are  nearly  identical  to  those  foi  P- 


83-1005,  P-83-1062.  and  P-64-310. 
Persons  interested  in  this  rulemaking 
may  also  be  interested  in  the  related 
rulemaking  activity.  EPA  will,  to  the 
extent  feasible,  consider  comments  on 
all  the  rules  in  reaching  decisions  on  the 
final  rules. 

The  Agency  is  also  considering 
proposing  a  rule  under  sections  6(a)  and 
8(a)  of  TSCA  to  impose  reporting  and/or 
recordkeeping  requirements  on 
manufacturers,  importers,  processors, 
and  distributors  of  P-83-1005,  P-83- 
1062,  P-84-310,  and  P-84-529.  Comments 
on  the  immediately  effective  proposed 
rule  for  P-84-529  may  include  discussion 
of  possible  approaches  to  reporting  and 
recordkeeping  for  P-83-1005,  P-83-t062. 
P-«4-310  and  P-84-529. 

III.  Reasons  for  Proposing  the  Rule 

Metalworking  fluids  containing  P-84- 
529  generally  would  not  require  addition 
of  nitrosating  agents,  such  as  nitrites,  to 
perform  effectively  Based  on  the  use 
patterns  of  similar  substances,  however, 
EPA  believes  that  such  addition  of 
nitrosating  agents  could-occur  in 
practice.  The  Agency  has  determined 
that  the  diamide  contained  in  P-84-529 
will  hydrolyre  during  use  under  high 
temperatures  to  amines  and  in  the 
presence  of  nitrosating  agents  will  be 
nitrosated  to  form  N- 
hitrosodiethanolamine  (NDELA),  (Refs. 
22,  29.  and  30).  which  has  been  shown  to 
be  carcinogenic  in  animals. 

Furthermore,  excess  amines  and 
amine  salts  of  the  organic  acid 
contained  in  P-84-529  in  the  presence  of 
nitrosating  agents  will  also  be  nitrosated 
to  form  NDELA. 

The  Agency  believes  that 
occupational  exposures  to  NT)ELA  due 
to  the  use  of  metalworking  fiuids 
containing  P-84-529  together  with 
nitrosating  agents  will  subject  workers 
to  carcinogenic  risks.  NDELA  is 
expected  to  be  formed  and  to  be 
absorbed  via  all  routes  (lungs, 
gastrointestinal  tract,  and  skin).  The 
Agency  has  therefore  concluded  that  the 
unrestricted  processing,  distribution  in 
commerce,  and  use  of  P-84-529  will 
present  a  unreasonable  risk  of  injury  to 
health  before  a  final  rule  could  be 
promulgated  under  section  6  of  TCCA  to 
protect  against  the  risk. 

EPA  also  believes  that  processing  and 
use  restrictions,  and  appropriate 
warnings  and  instructions  to  notify 
processors  and  users  of  the  risks  of 
combining  P-84-529  with  nitrosating 
agents,  will  protect  persons  from  any 
unreasonable  risk  resulting  from 
exposure  to  NT)ELA.  In  the  absence  of 
nitrosating  agents,  NT)ELA  is  not 
expected  to  be  formed  in  metalworking 
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fluids  containing  P-84-529.  Detailed 
technical  information  supporting  the 
discussion  which  follows  is  contained  in 
the  Technical  Support  Document 
available  in  the  record  of  this 
ndemaking. 

A.  Formation  ofNDELA 

Like  P-84-529.  nitrites  are  corrosion 
inhibitors.  Corrosion  inhibitors, 
including  nitrites,  are  frequently  added 
to  water-based  metalworking  fluids  to 
extend  the  useful  lifetimes  of  the  fluids 
(Ref.  7).  and  to  impart  some  specific 
corrosion  inhibiting  properties.  The 
Agency  has  information  that  the 
addition  of  nitrites  to  metalworking 
fluids  routinely  occurs,  both  by 
formulators  (processors)  and  users  (Ref. 
7). 

The  formation  of  N-nitrosamines  in 
commercial  metalworking  fluids  is  well 
established  (Ref.  8).  The  addition  of 
nitrites  to  an  aqueous  metalworking 
fluid  generates  direct  nitrosafing  agents, 
such  as  nitrous  acid  (HONO)  or 
dinitrogen  trioxide  (Njos),  which  may 
directly  transform  (nitrosate)  secondary, 
tertiary,  and  certain  primary  amines  to 
N-nitrosamines  (Refs.  33  and  35).  the 
Agency  has  concluded  that,  under 
conditions  of  use  in  metalworking  fluids, 
diamides  will  hydrolyze  under  high 
temperatures  to  amines  and  in  presence 
of  nitrosating  agents  will  be  nitrosated 
to  form  NDELA.  This  conclusion  is 
supported  by  Podall  (Refs.  29  and  30) 
and  March  (Ref.  22),  demonstrating  that 
diamides  can  be  hydrolyzed  and 
nitrosated  to  form  NDELA.  Furthermore, 
excess  amines  and  amine  salts  of  the 
organic  acid  contained  in  P-84-529  in 
the  presence  of  nitrosating  agents  will 
also  be  nitrosated  to  form  NDELA  (Reft. 
30). 

If  P-84-529  is  used  without  nitrites,  as 
intended  by  the  PMN  submitter,  there  is 
expected  to  be  no  risk  from  nitrosamine 
formation.  However,  EPA  believes  that 
some  processors  and  users  could 
economically  use  P-84-529  as  a  co- 
corrosion  inhibitor  in  metalworking 
fluids  which  contain  nitrites  (Ref.  8). 
Likewise,  EPA  believes  that 
metalworking  fluid  formulations 
containing  P-84-529  may  subsequently 
have  nitrites  added  to  them  because  it  is 
a  common  industry  practice  to  add 
corrosion  inhibitors,  including  nitrites,  to 
existing  metalworking  fluids  (Ref.  7). 
EPA  is  not  aware  of  any  reason  that 
these  practices  might  not  occur. 

EPA  has  been  unable  to  determine  the 
exact  amounts  of  NDELA  which  will 
form  if  metalworking  fluid  formulations 
containing  P-84-529  are  used  in 
conjunction  with  nitrosating  agents. 
However,  it  is  clear  that,  over  time  and 
during  use,  significant  quantities  of 


NDELA  could  be  formed,  limited  only  by 
the  amounts  of  P-84-529  and  nitrites 
available.  A  substantial  number  of 
people  involved  in  metalworking 
practices  may  be  exposed  to  varying 
levels  of  NDELA  for  significant  periods 
of  time,  thereby  experiencing  potentially 
increasing  risks. 

B.  Absorption  ofNDELA 

Edwards  et  ai.  (Ref.  6)  demonstrated 
the  absorption  of  NDELA  through  the 
skin  of  humans  wearing  an  NDELA- 
contaminated  facial  cosmetic  by 
measuring  NDELA  in  the  urine  of 
exposed  humans.  In  addition,  Bronaugh 
et  al.  (Ref.  2)  showed  that  NDELA  can 
penetrate  isolated  human  epidermis  in 
vitro.  Two  other  studies  have  shown 
absorption  of  NDELA  through  the  skin 
of  several  different  animal  species. 
Marzulli  et  al.  (Ref.  23)  showed  dermal 
absorption  using  monkeys  and  pigs,  and 
Lijinsky  et  al.  (Ref.  20)  achieved  similar 
results  using  rats.  There  are  no  data 
regarding  the  dbsorption  of  NDELA 
following  inhalation  exposure.  However, 
EPA  believes  it  is  reasonable  to 
conclude  that  the  absorption  of  NDELA 
by  this  route  will  be  at  least  equivalent 
to  that  observed  following  the  dermal 
administration  of  NDELA  as  a  solution 
in  metalworking  fluids. 

The  Agency  has  concluded  that  the 
NDELA  to  which  workers  may  be 
exposed  via  the  inhalation  route  (due  to 
the  volatilization  of  the  substance  from 
metalworking  fluids  or  to  the  formation 
of  mists  of  NDELA -containing  fluids 
generated  during  metalworking 
operations)  will  also  be  absorbed  via 
the  lungs  and  the  gut. 

C.  Adverse  Health  Effects  ofNDELA— 
Laboratory  Data 

Laboratory  data  indicate  that  among 
tHt  nitrosamines.  NDELA  is  one  of  the 
most  potent  carcinogens  in  animals. 
NDELA  has  been  shown  to  elicit  nasal 
carcinomas  and  tracheal  papillary 
tumors  when  administered  to  hamsters 
by  subcutaneous  injection  (Ref.  12).  In 
addition,  hepatocellular  carcinomas 
were  induced  in  rats  following  oral 
administration  ofNDELA  (Ref.  4).  A 
more  recent  and  comprehensive  study 
by  Preussman  et  al.  (Ref.  32)  has 
confirmed  the  positive  findings  of 
Druckrey  et  al.  (Ref.  4).  EPA  has 
concluded  that  NDELA  is  carcinogenic 
in  animals  and,  for  regulatory  purposes 
under  TSCA,  is  presumed  to  be 
carcinogenic  in  humans. 

D.  Use  Practices 

Because  of  general  concerns  about  the 
formation  of  N-nitrosamines  during  use 
of  metalworking  fiuids,  EPA  has  been 
studying  metalworking  industry 


practices  for  some  time.  EPA  has 
concluded  that  processors  of 
metalworking  fluid  concentrates  (i.e., 
persons  who  formulate  the  concentrates) 
routinely  add  corrosion  inhibitors,  for 
example  nitrites,  to  such  concentrates  to 
impart  corrosion  inhibiting  properties  to 
the  fluid  (Ref.  7).  Typically,  these 
corrosion  inhibitors  are  added  to 
concentrates  in  ranges  of  1  to  10  percent 
(Ref.  7).  Such  use  of  nitrites  has  a  long 
history  in  metalworking  and  in  the 
formulation  of  metalworking  fluid 
concentrates. 

In  machine  shops  and  other 
metalworking  operations,  corrosion 
inhibitors,  including  nitrites,  are 
routinely  available  and  used  by  the 
workers  to  impart  corrosion  inhibiting 
properties.  EPA's  analysis  has  shown 
that  workers  commonly  add  corrosion    . 
inhibitors,  such  as  nitrites,  to 
metalworking  fluids  during 
metalworking  operations,  particularly  to 
restore  the  corrosion  inhibiting 
properties  of  a  fluid  that  has  been  used 
for  some  time  (Ref.  7).  Historical  use  of 
nitrites  in  metalworking  fluids  has  made 
the  addition  of  nitrites  during 
metalworking  operations  a  common 
practice.  The  PMN  submitter  states  that 
P-84-529  is  intended  to  be  used  without 
nitrites. 

EPA  believes  that  there  are  two 
possible  scenarios  where  P-84-529  could 
be  used  in  the  presence  of  nitrites. 

First,  the  good  performance  provided 
by  P-84-529  could  lead  a  formulator  to 
replace  an  existing  specialty  corrosion 
inhibitor  with  P-84-529  to  improve 
performance  (Ref.  8).  Thus  P-84-529 
could  be  used  in  a  nitrite-containing 
fluid. 

Secondly,  P-84-529  could  come  into 
contact  with  nitrites  at  the  user  sites.  It 
is  a  common  industry  practice  to  add 
corrosion  inhibitors  to  metalworking 
fluids  to  improve  or  maintain  corrosion 
inhibition  properties  during  use  (Ref.  24 
and  36).  Potassium  or  sodium  nitrites 
may  be  among  the  corrosion  inhibitors 
added  in  such  a  manner  (Ref.  7). 

Accordingly,  processors  and  users 
could  add  nitrites  to  metalworking  fluids 
containing  P-84-529  during  formulation 
or  use  in  accordance  with  normal 
industry  practices. 

E.  Potential  Worker  Exposures 

EPA  examined  the  possible  exposure 
of  workers  to  P-84-529  contained  in 
metalworking  fluids  and  to  NDELA  in 
fiuids  containing  P-64-529  and  nitrites. 
The  Agency  determined  that  potential 
dermal  and  respiratory  exposure  of 
machine  shop  workers  to  NDELA  is 
expected  to  be  significant. 
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1.  Exposure  during  manufacturing  and 
processing.  The  PMN  submitter  has 
indicated  that  when  P-64-529  is  used  as 
an  additive  in  the  preparation  of  a  rust 
inhibiting  package,  the  concentration  of 
P-84-529  in  the  package  will  be  25  to  30 
percent.  P-84-529  will  be  manufactured 
and  processed  into  a  rust  inhibiting 
package  at  one  site.  During 
manufacturing  EPA  estimates  two 
workers  may  be  exposed  for  3  hours  per 
day  for  up  to  2  days  per  year  at  one  site. 
During  processing  EPA  estimates  two 
workers  may  be  exposed  for  3  hours  per 
day  for  up  to  15  days  per  year  at  one 
site.  The  manufactured  P-84-529  will 
contain  no  nitrites.  Thus,  exposures  to 
P-84-529  alone  are  not  of  concern.  The 
rust  inhibiting  package  is  then  sold  to  50 
to  100  formulators  who  process  the 
package  into  a  metalworking  fluid 
concentrate  containing  2  to  3  percent  of 
P-84-529. 

During  processing  of  the  package  into 
a  metalworking  fluid  concentrate  EPA 
estimates  two  workers  may  be  exposed 
for  3  hours  per  day  for  up  to  50  days  per 
year  per  site. 

Typical  metalworking  fluid 
concentrates  to  which  P-84-529  might  be 
added  usually  contain  1  to  10  percent  of 
corrosion  inhibitor  (Ref.  7).  Since  nitrites 
are  commonly  used  for  this  purpose,  it  is 
probable  that  some  metalworking  fluid 
concentrates  to  which  P-84-529  would 
be  added  may  also  contain  nitrites. 
However,  processing  workers  who 
formulate  and  package  metalworking 
fluid  concentrates  containing  both 
nitrites  and  P-e4-529  are  not  expected 
to  be  exposed  to  NDELA  because 
diamides  contained  in  P-84-529  are  not 
expected  to  hydrolyze  to  amines  at 
ambient  temperatures. 

2.  Exposure  during  use.  Metalworking 
fluid  concentrates  containing  P-84-529 
would  primarily  be  used  in  machine 
shops.  The  major  exposure  to  NDELA 
would  occur  during  metalworking 
operations.  The  concentrate  containing  2 
to  3  percent  of  P-84-529  will  be  diluted 
with  water  to  .05  to  .3  percent  for  use  in 
machine  sliops.  Addition  of  corrosion 
inhibitors  including  nitrites,  to  such 
waferbased  metalworking  fluids  is  a 
common  practice  in  machine  shops. 
Neither  the  Agency  nor  the  PMN 
submitter  knows  of  any  reason  why 
nitrites  could  not  be  added  to  a  fluid 
containing  P-84-529.  The  Agency  has 
concluded  that  as  many  as  10,000 
workers  could  be  exposed  to 
metalworking  fluids  containing  P-84-529 
and  nitrosating  agents,  such  as  nitrites, 
at  the  maximum  projected  manufactured 
volume  (Ref.  42). 

Workers'  hands  and  arms  are 
routinely  exposed  to  metalworking 
fluids  in  machine  shops.  This  exposure 


results  from  handling  machined  parts 
coated  with  the  fluids  during 
metalworking  operations,  contact  with 
contaminated  equipment,  maintenance, 
and  cleanup  operations.  Workers  are 
not  expected  to  avoid  contact  with  the 
metalworking  fluids  because  the  fluids 
are  non-irritating  to  the  skin  (aside  from 
allergic  dermatitis  which  may  develop 
over  prolonged  periods  of  exposure), 
and  the  workers  are  generally  not  aware 
of  the  hazards  associated  with  these 
fluids.  In  addition,  gloves  decrease  the 
dexterity  needed  when  handling 
machined  parts  and  are,  therefore,  not 
worn.  Thus  the  Agency  believes  that 
workers  could  be  dermally  exposed 
each  workday  to  potentially  significant 
levels  of  the  NDELA  formed  in 
metalworking  fluids  containing  both  P- 
84-529  and  nitrosating  agents. 

Workers  could  also  be  exposed  to 
NDELA  generated  in  metalworking 
fluids  via  inhalation  of  mists  generated 
during  machining  operations  (Ref.  16). 
Workers  using  metalworking  Piuids 
containing  P-84-529  and  nitrosating 
agents  could  also  be  exposed  to  smaller 
amounts  of  NDELA  from  inhalation  of 
NDELA  vapors.  The  workers  in  machine 
shops  do  not  wear  respirators  that 
would  protect  against  such  exposure  to 
NDELA. 

F.  Carcinogenic  Risk  in  Humans    -^„ 

Because  NDELA,  a  known  carcinogen, 
will  form  if  nitrosating  agents  are  added 
to  metalworking  fluids  containing  P-84- 
529,  workers  in  machine  shops  will  be 
exposed  to  potentially  significant 
amounts  of  NDELA  in  such 
metalworking  fluids  through  dermal 
contact  with  the  fluids  and  inhalation  of 
fluid  mists  and  NDELA  vapors.  Because 
NDELA  is  absorbed  in  significant 
amounts  through  the  skin,  lungs,  and 
gastrointestinal  tract,  EPA  has 
concluded  that  machine  shop  workers 
may  experience  a  significant  risk  of 
cancer  from  using  such  metalworking 
fluids. 

G.  Economic  and  Health  Benefit 
Considerations 

1.  Substitutes  for  nitrites  and  P-84- 
529.  The  submitter  states  that  P-84-529 
may  function  as  a  corrosion  inhibitor  in 
metalworking  fiuids.  EPA  believes  that 
there  are  numerous  potential  substitutes 
for  nitrites  that  could  be  used  in 
metalworking  fiuids  containing  P-84-529 
without  presenting  any  risk  from 
formation  of  nitrosamines.  These 
substitutes  generally  fall  into  the 
following  groups; 

a.  Tall  oil  fatty  acids,  alkanolamine 
reaction  products. 

b.  Borates  and  boron/nitrogen 
compounds. 


c.  Petroleum  sulfonates. 
'  d.  Carboxylates. 
EPA  believes  that  substances  in  the 
groups  listed  above  could  also  serve  as 
substitutes  for  P-84-529,  if  necessary 
(Ref.  8). 

Chemical  substances  within  these 
groups  are  commercially  available  and 
currently  in  use  in  metalworking  fluids. 
They  could  provide  some,  if  not  all.  of 
the  property  advantages  of  P-84-529. 
The  prices  of  substitutes  are  generally 
competitive  with  the  price  of  the  PMN 
substance. 

2.  Cost  of  controls.  EP.A  is  proposing 
that  processors  and  users  of 
metalworking  fluids  which  contain 
P-84-529  be  prohibited  from  adding 
nitrosating  agents,  including  nitrites,  to 
such  fluids.  EPA  is  also  proposing  that 
distributors  of  P-84-529.  or  any  product 
containing  P-84-529,  who  distribute  the 
substance  in  commerce  in  such  a 
manner  that  it  could  be  used  in 
metalworking  fluids  notify  customers 
through  a  letter  of  the  requirements  of 
the  rule  and  confirm  receipt  of  the  letter 
in  writing.  EPA  is  also  proposing  that 
distributors  of  P-84-529  in  metalworking 
fluids  label  containers  of  those  fluids. 

EPA  has  concluded  that  there  is  little, 
if  any,  cost  associated  with  prohibiting 
the  addition  of  nitrosating  agents  to 
metalworking  fluids  containing  P-84-529 
(Ref.  8).  P-84-529  is  intended  to  be 
marketed  as  a  corrosion  inhibitor.  If 
used  alone  in  a  metalworking  fluid 
without  the  addition  of  nitrosating 
agents.  P-84-529  should  provide  the 
needed  corrosion  inhibition  without  any 
change  in  performance.  If  additional 
corrosion  inhibitors  are  desii  ^d  in  the 
metalworking  fluid,  substitutes  for 
nitrosating  agents  are  readily  available, 
though  possibly  at  somewhat  greater 
cost. 

EPA  has  concluded  that  the  present 
value  of  the  cost  of  notifying  customers 
through  labels  and/or  letters  in 
accordance  with  the  rule  will  add  less 
than  $0,001  per  gallon  of  the  PMN 
substance  or  to  the  final  formulated 
metalworking  fluids. 

EPA  does  not  believe  that  such  letters 
and  labels  will  make  the  substance  or 
resulting  products  any  less  competitive 
than  other  corrosion  inhibitors  or 
metalworking  fluids.  Indeed  they  may 
attract  buyers  interested  in  avoiding  use 
of  nitrites  (Ref.  7). 

3.  Health  benefits.  The  controls 
proposed  in  this  rule  would  minimize 
any  risk  to  machine  shop  workers  of 
cancer  resulting  from  exposure  to 
NDELA  formed  in  metalworking  fluids 
containing  P-84-529.  These  benefits 
cannot  be  quantified. 
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4.  Economic  impacts.  EPA  selected  an 
approach  for  regulating  P-84-529  whic^ 
is  the  least  burdensome  method  of 
providing  the  health  benfits  of 
minimizing,  if  not  eliminating,  the  risk 
associated  with  use  of  P-84-529  in 
combination  with  nitrites.  Other 
alternatives  available  to  EPA.  such  as 
banning  P-84-529  or  requiring  exposure 
controls,  may  provide  the  same  health 
benefits,  but  probably  would  keep  P-84- 
529  from  being  introduced  into  the 
market  Taking  no  regulatory  action 
would  not  provide  these  health  benefits. 

Introduction  of  P-84-529  into  the 
n»arket  as  a  corrosion  inhibitor  for 
metalworking  fluids  may  present 
benefits  to  the  PMN  submitter  and 
society.  P-B4-529  may  present  property 
benefits  over  some  existing  products 
now  on  the  market.  EPA's  selected 
approach  is  expected  to  provide  almost 
all  of  the  benefits  of  allowing  the 
substance  on  the  market. 

EP.A,  realizes  that  there  could  be  some 
ndverse  impact  on  (he  marketability  of 
the  substance  resulting  from  this 
rulemaking.  EPA  believes  that  most  of 
this  impact  would  result  from  the  loss  of 
market  to  those  who  would  use  the 
substance  in  combindtion  with  nitrites. 
EF'A  believes  this  form  of  loss  of  market 
would  be  slight  and  is  a  desirable 
outcome  of  this  rulemaking.  Some 
unintended  loss  in  market  may  also 
result  due  to  the  existence  of  this 
regulation. 

As  discussed  above,  the  cost  of 
complying  with  the  section  5(f)(2)  rule  is 
not  expected  to  be  significant.  Most  of 
the  impact  on  the  marketability  of  the 
siibstance  is  not  expected  to  result  from 
these  compliance  costs. 

Other  methods  of  regulating  the 
substance,  such  as  a  ban  or  exposure 
controls,  would  impose  significant  costs 
on  the  PMN  submitter  and  others.  While 
taking  no  regulatory  action  would 
impose  no  costs,  the  health  benefits  of 
reduced  risk  would  be  lost. 

//.  The  Section  5(f)  Finding 

Section  5(f)(1)  of  TSCA  authorizes 
EPA  to  take  action  with  respect  to  a  new 
chemical  substance  which  is  the  subject 
of  a  PMN.  The  Agency  can  take  such 
action  if  it  "has  a  reasonable  basis  to 
conclude"  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  chemical 
substance,  or  any  combination  of  such 
activities  "presents  or  will  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  before  a  rule 
promulgated  under  section  6  can  protect 
against  such  risk."  There  are  two 
components  to  this  finding,  as  follows: 

1.  Unreasonable  risk.  TSCA  does  not 
specifically  define  the  term 


"unreasonable  risk."  However,  the 
legislative  history  makes  dear  that  a 
determination  of  whether  a  risk  is 
unreasonable  requires  a  balancing  of  the 
probability  aixi  severity  of  harm  from 
the  substance  against  the  costs  of  the 
regulatory  action  to  society.  Congress 
recognized  that  the  implementation  of 
the  unreasonable  risk  standard  "will  of 
necessity  vary  depending  on  the  specific 
regulatory  authority  which  the 
Administrator  seeks  to  exercise"  (Ref 
17). 

With  respect  to  a  new  chemical 
substance  thai  is  the  subject  of  a  PMN, 
EP.A  will  have  less  complete  information 
and  experience  upon  which  to  base  a 
regulatory  action  than  for  a  chemical 
substance  which  has  been  in  commerce 
for  some  time.  However,  it  is  clear  that 
Congress  intended  EPA  to  exercise 
authority  under  section  5{f)  of  TSCA  for 
new  substances  which  will  pose 
unreasonable  risks. 

In  this  instance,  EPA  has  concluded 
that  NDELA  will  form  when  P-84-529  is 
used  in  the  presence  of  nitrosating 
agents.  Since  the  substance  has  not 
beenjested,  EPA  is  unable  to  quantify 
exactly  how  much  NDELA  will  form  in 
such  fluids.  Different  amounts  of  P-84- 
529  may  be  used  in  different 
formulations  of  metalvvorking  fluids,  and 
different  types  and  amounts  of  nitrites 
or  other  nitrosating  agents  may  be 
added  to  such  fluids.  Time,  temperature, 
and  conditions  of  use  are  also  variables 
in  determining  the  amount  of  .\DEI^ 
that  might  be  formed  in  a  specific 
metalworking  fluid. 

EPA  has  a  strong  basis  for  concluding 
that  NDELA  poses  a  carci.nogenic 
hazard  and  that  if  it  gets  onto  workers' 
skin,  into  their  lungs,  or  into  their 
gastrointestinal  tracts,  it  will  be 
absorbed  and,  with  chronic  exposure, 
will  very  likely  cause  cancer. 

The  extent  to  which  workers  will  be 
exposed  to  NDELA  as  a  result  of  the 
introduction  of  P-84-529  is  unknown 
because  exposure  to  the  substance  has 
not  been  monitored.  However,  EPA  has 
based  its  exposure  analysis  on 
knowledge  of  the  use  of  metalworking 
fluids  of  this  type,  and  the  types  and 
quantity  of  exposure  which  result. 

In  light  of  the  potentially  significant 
risk  of  cancer  to  workers  using 
metalworking  fluids  containing  P-84-529 
and  nitrosating  agents  and  the  low  cost 
of  the  regulatory  controls  chosen,  EPA 
has  concluded,  in  accordance  with 
section  5(flC;.)  of  TSCA,  that  processing, 
distribution  in  commerce,  and  use  of  P- 
84-529  without  processing  and  use 
restrictions  and  notification 
requirements  will  present  an 
unreasonable  risk  of  injury  to  human 
health. 


Because  little  specific  data  is 
available,  EPA's  exposure  analysis  is 
based  on  general  knowledge  of  exposure 
to  similar  substances  in  metalworicing 
fluids.  Thus,  EPA's  risk  findings  are.  to  a 
certain  degree,  speculative.  However, 
EPA  believes  that  even  if  exposure  to 
NDELA  io  metalworking  fluids 
containing  P-84-529  and  nitrosating 
agents  such  as  nitrites  were  low,  such 
exposure  would  still  lead  to  a  risk  to  the 
health  of  machine  shop  workers  which 
is  unreasonable  in  light  of  the  extremely 
low  cost  of  eliminating  that  risk  entirely. 

2.  Need  for  expedited  action.  Action 
under  section  5(f)  of  TSCA  also  requires 
a  finding  that  the  unreasonable  risk  will 
occur  before  a  rule  promulgated  under 
section  6  of  TSCA  can  protect  against 
the  risk.  Unless  it  is  clear  that,  because 
of  special  circumstances,  the  exposures 
of  concern  will  not  occur  for  an  interval 
during  which  EPA  could  conduct  an 
ordinary  section  8  rulemaking,  EPA  is 
authorized  to  determine  that  immediate 
control  is  necessary  to  protect  against 
the  risk. 

In  this  instance,  in  accordance  with 
section  5(f)(1),  EPA  has  concluded  that 
the  risk  of  exposure  to  NDELA  and  the 
resulting  risk  of  cancer  in  machine  shop 
workers  would  begin  as  soon  as  these 
workers  are  exposed  to  metalworking 
fluids  containing  P-84-529  and 
nitrosating  agents  such  as  nitrites.  EPA 
has  concluded  that  processors  who 
formulate  metalworking  fluid 
concentrations  may  add  nitrites  or  other 
nitorsating  agents  to  formulations 
containing  P-84-529  once  distribution  of 
the  substance  begins.  In  addition,  based 
on  routine  workplace  practices  in 
metalworking  operations,  in  particular 
in  machine  shops,  EPA  has  concluded 
that,  even  if  the  formulated 
metalworking  fluid  concentrates 
containing  P-84-529  are  not  sold  with 
nitrites,  workers  are  likely  to  add 
corrosion  inhibiting  agents,  such  as 
nitrites,  to  those  fluids  during  use  in  the 
workplace.  Thus,  the  risk  of  NDELA 
formation  and  exposure  to  workers  will 
begin  immediately. 

A  typical  section  6  rulemaking  could 
take  at  least  a  year,  and  probably  more, 
to  complete.  Thus,  unless  section  5[f] 
authority  is  invoked,  machine  shop 
workers  would  be  at  risk  from  exposure 
for  a  considerable  length  of  time. 

Even  though  cancer  results  from 
chronic  exposure,  EPA  believes  it  is 
appropriate  to  use  the  authority  of 
section  5(f)  to  deal  with  such  a  risk. 
Congress  intended  that  EPA  pay  special 
attention  to  risks  of  cancer  and  make 
every  effort  to  ensure  that  such  risks  are 
not  unreasonable. 
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IV.  Alternatives  Considered 

A.  TSCA  Alternatives 

EPA  considered  other  possible 
approaches  to  ensuring  the  protection  of 
human  health.  These  alternatives  were 
discussed  in  detail  in  the  preambles  to 
both  the  January  23. 1984  rulemaking  for 
P-83-1005  and  P-83-1062  (49  FR  2712) 
and  the  June  14, 1984  rulemaking  on  P- 
84-310  (49  FR  24658). 

B.  Non-TSCA  Alternatives  ^ 

In  response  to  the  first  section  5(f) 
action  for  the  chemical  substances 
identified  as  P-83-1005  and  P-83-1062, 
comments  questioned  whether  the 
Agency  should  have  referred  these 
substances  under  section  9(a)  of  TSCA 
to  the  Occupational  Safety  and  Health 
Administration  for  action  under  the 
Occupational  Safety  and  Health  Act. 
EPA  considered  such  an  action  for  those 
substances  and  for  the  second  section 
5(f)  action  on  P-84-310,  but  decided  that 
TSCA  was  the  more  appropriate 
authority  to  deal  effectively  with  the 
risks  posed  by  these  substances.  See  the 
preamble  to  the  rulemaking  on  P-84-310, 
published  in  the  Federal  Register  of  June 
14. 1984  (49  FR  24658J.  for  a  complete 
discussion. 

V.  Regulatory  Investigation  of  i 
Metalworking  Fluids 

The  Agency's  actions  on  P-84-529.  P- 
84-310.  P-83-1005,  and  P-83-1062  reflect 
its  concern  about  the  potential  human 
health  risk  posed  by  exposure  to 
nitrosamines  in  metalworking  fluids  in 
general.  The  Agency  is  conducting  a 
regulatory  investigation  into  any 
unreasonable  risks  to  human  health 
posed  by  nitrosamines  in  synthetic  and 
semisynthetic  metalworking  fluids.  This 
investigation  may  culminate  in  the 
promulgation  of  a  rule  under  section  6  of 
TSCA  hddiessing  nitrosamine-related 
health  risks  posed  by  existing 
metalworking  fluids.  Such  a  rule  could 
render  this  proposed  rule,  and  the 
proposed  rules  for  P-83-1005,  P-83-1062. 
and  P-84-310  redundant  or  obsolete.  If 
so,  EPA  may  in  the  future  incorporate 
these  rules  into  the  generic  section  6  rule 
or  revoke  them  entirely. 

Refer  to  Unit  V  of  the  preamble  of  the 
Federal  Register  notice  of  January  23, 
1984  (49  FR  2762)  for  P-83-1005  and  P- 
83-1062  and  Unit  V  of  the  preamble  of 
the  Federal  Register  notice  of  June  14, 
1984  (49  FR  24658)  for  P-84-310  for 
further  information  on  the  general 
investigation  of  metalworking  fluids. 

VI.  Exemptions  to  the  Rule 

Persons  who  process,  distribute  in 
commerce,  or  use  P-84-529  would  not  be 


subject  to  the  restrictions  of  this 
proposed  rule  if: 

1.  They  manufacture,  import,  process, 
distribute  in  commerce,  and  use  the 
substance  in  small  quantities  solely  for 
research  and  development  in 
accordance  with  TSCA  section  5(h)(3). 

2.  They  manufacture,  import,  process, 
distribute  in  commerce,  and  use  the 
substance  only  as  an  impurity. 

3.  They  import,  process,  distribute  in 
commerce,  or  use  the  substance  only  as 
part  of  an  article. 

EPA  has  designated  these  three 
exemptions  because  in  these  three 
situations  the  substance  is  unlikely  to 
present  a  risk. 

4.  The  process  or  distribute  the 
substance  in  commerce  solely  for  export 
from  the  United  States  and,  when 
distributing  in  commerce,  label  it  in 
accordance  with  section  12(a)(1)(B)  of 
TSCA. 

EPA  has  included  an  exemption  for  P- 
84-529  when  it  is  processed  or 
distributed  in  commerce  solely  for 
export.  As  discussed  above  in  Unit 
IlI.F.l  of  this  preamble,  EPA  is  not 
concerned  about  worker  exposure 
NDELA  during  processing  of  P-84-529 
with  nitrosating  agents  because  of  the 
high  temperature  required  to  form 
amines  and  the  length  of  time  required 
for  NfDELA  to  form.  Rather,  EPA  has 
placed  restrictions  on  adding  nitrosating 
agents  to  P-84-529  during  processing  to 
protect  workers  who  will  use 
metalworking  fluids  containing  P-84- 
529.  Similarly,  the  restrictions  oa 
distribution  of  P-84-529  in  commerce, 
i.e.  notification  letters  and  labels  on 
containers  of  metalworking  fluids,  are 
designed  to  inform  processors,  users, 
and  other  distributors  of  the  restrictions 
of  the  rule — again  to  protect  workers 
who  will  use  metalworking  fluids 
containing  P-fi4-529.  Spclion  12(a)  of 
TSCA  exempts  b ubstances  processed  or 
distributed  in  coi.imercf  solely  far 
export  from  regulation  under  section  6 
unless  EPA  finds  that  the  activities  will 
present  an  unreasonable  nsk  of  injury  to 
health  or  the  environment  in  the  United 
States.  In  this  case,  if  the  use  of  P-84- 
529  will  occur  outside  the  United  States, 
there  is  no  unreasonable  risk  in  the 
United  States. 

The  proposed  rule  defines  "process  or 
distribute  in  commerce  solely  for 
export"  in  a  similar  fashion  to  the 
definition  of  "manufacture  solely  for 
export"  used  in  the  PMN  rule  (40  CFR 
720.3{s)).  All  processing  must  be 
performed  at  sites  under  the  control  of 
the  processor,  distribution  in  commerce 
is  limited  to  purposes  of  export,  and  the 
substance  may  not  be  used  by  the 
processor  or  distributor  other  than  in 
small  quantities  solely  for  research  and 


development.  However,  such  exempt 
exports  remain  subject  to  export 
notification  under  section  12(b)  of 
TSCA. 

VII.  Procedures  for  Informing  Persons  of 
the  Existence  of  This  Rule 

The  final  rule  will  be  published  in  the 
Federal  Register  and  codified  in  the 
Code  of  Federal  Regulations  (CFR). 

EPA  intends  to  publish  information 
concerning  the  final  rule,  and  this 
immediately  effective  proposed  rule,  in 
the  TSCA  Chemicals-in-Progres8 
Bulletin,  published  by  the  TSCA 
Assistance  Office  of  EPA's  Office  of 
Toxic  Substances  (OTS).  EFA  may  also 
use  the  TSCA  Chemical  Substance 
Inventory  to  inform  persons  of  the 
existence  of  the  final  rule  through  a 
footnote  to  the  chemical  identity  of  the 
chemical  substance  subject  to  the  rule. 
The  footnotes  would  refer  to  an 
Inventory  Appendix  which  would  give  a 
Federal  Register  or  CFR  citation  for  the 
final  rule. 

Determining  whether  a  chemical 
substance  is  subject  to  the  rule  is  more 
difficult  when  the  identity  of  the 
chemical  substance  is  confidential.  In 
this  case,  the  chemical  identity  of  P-84- 
529  was  claimed  confidential  in  the 
PMN.  EPA  is  proposing  to  keep  the 
specific  identity  of  the  substanqe 
confidential  in  the  final  rule.  The 
substance  would  be  referred  to  by  a 
generic  chemical  name  and  PMN 
number.  On  the  printed  version  of  the 
Inventory,  there  would  be  a  footnote 
indicating  that  the  chemical  substance 
masked  by  the  generic  name  is  subject 
to  the  rule. 

Any  person  proposing  to  manufacture 
or  import  a  chemical  substance  within 
the  generic  name  of  P-84-529  for  the 
first  time  would  ask  EPA  whether  its 
chemical  substance  is  on  the  Inventory. 
To  make  such  a  request,  the  person 
would  have  to  show  EPA  that  the  person 
has  a  bona  fide  intent  to  manufacture  or 
import  the  substance  in  question.  Under 
either  40  CFR  710.7(g)(2)  of  the  Inventory 
Reporting  Rules  or  40  CFR  720.25(b)(2)  of 
the  Premanufacture  Notification  Rules, 
which  were  published  in  the  Federal 
Register  of  May  13, 1983  (48  FR  21722). 
EPA  would  evaluate  the  inquiry  and 
would  answer  the  inquiry  by  either 
informing  the  requester  that  the 
substance  is  on  the  Inventory  or 
informing  the  requester  that  sufficient 
information  has  not  been  furnished  to 
show  a  bona  fide  intent  to  manufacture 
or  import  the  substance  in  question.  In 
the  first  case,  EPA  is  proposing  to  tell 
the  manufacturer  or  importer,  as  well, 
whether  the  substance  is  subject  to  this 
rule. 
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This  procedure  would  allow 
manufacturers  and  importers  to 
determine  whether  they  are  subject  to 
the  rule  while  protecting  confidential 
business  information  from  unnecessary 
disciosure. 

The  existing  bona  fide  procedure  can 
be  used  only  by  manufacturers  and 
importers.  EPA  believes  that,  since 
manufacturers  and  importers  who 
distribute  the  substance  will  be  required 
to  notify  customers  about  the  rule, 
processors,  distributors,  and  users 
buying  the  substance  will  be  aware, 
through  the  letters  and  labels,  that  the 
substance  is  subject  to  this  rule  and  will 
not  need  to  use  a  bona  fide  procedure. 

Because  EiPA  is  not  proposing  a 
separate  bona  fide  procedure  for 
processors,  distributors,  and  users  to 
determine  whether  the  substances  they 
process,  distribute,  and  use  are  subject 
to  this  rule,  EPA  is  proposing  to  hold 
processors,  distributors,  and  users  liable 
for  violations  of  the  rule  only  if  they  are 
also  manufacturers  or  importers  of  the 
substance,  or  if  they  have  received  the 
letters  and  labels  specified  in  the  rule. 
Thus,  compliance  by  processors, 
distributors,  and  users  will  be 
dependent  upon  the  notification  and 
labeling  requirements  of  the  rule  which 
will  flow  initially  from  manufacturers 
and  importers. 

VIII.  The  Section  5(f)  Rulemaking 
Process 

Under  section  5(f)(2)  of  TSCA,  after 
making  the  appropriate  statutory 
findings  discussed  in  Unit  III.H  of  this 
preamble,  EPA  may  issue  a  proposed 
rule  under  section  6(a).  Such  a  proposed 
rule  is  effective  upon  publication  in  the 
Federal  Register.  The  rulemaking 
procedures  that  would  apply  to  an 
ordinary  section  6(a)  rule  apply  to  a 
section  6(a)  rule  effective  upon 
publication  under  section  5(f).  except 
that  section  5(fX2)  incorporates  the 
provisions  of  section  6(d)(2)(B)  of  TSCA 
EPA  will  thus  follow  its  general  section 
6  rulemaking  procedures  m  40  CFR  Part 
750  subject  to  specific  section  6(d)(2)(B) 
requirements. 

Section  6(d)(2)(B)  of  TSCA  provides 
that  EPA  must  give  interested  persons 
prompt  notice  of  the  action,  provide  a 
reasonable  opportunity  for  a  hearing  in 
accordance  with  section  6(c)  (2)  and  (3), 
and  either  promulgate  the  rule  as 
proposed,  or  with  modification,  or 
revoke  it.  However,  unlike  an  ordinary 
section  6(c)  rulemaking  in  which  EPA 
would  schedule  the  hearing  after 
allowing  written  comment,  section 
6(d)(2)(B)  proves  thai,  if  a  person 
requesta  a  hearing.  EPA  must  begin  the 
hearing  within  5  days  of  the  request, 
unless  EPA  and  the  person  making  the 


request  agree  upon  a  later  date.  Section 
6(d)(2)(B)  further  provides  that  EPA 
must  promulgate  a  final  rule,  or  revoke 
the  proposed  rule,  within  10  days  of  the 
conciusioD  of  the  hearing. 

For  this  rulemaking.  EPA  has 
established  the  following  schedule.  To 
provide  a  reasonable  opportunity  for 
comment  by  all  interested  persons,  EPA 
will  accept  written  comments  for  60 
days  from  the  date  of  publication  of  this 
Federal  Register  notice.  A  legislative 
hearing  is  scheduled  to  begin  14  days 
after  the  end  of  the  60-day  comment 
period.  The  hearing  will  be  held  only  if 
EPA  receives  a  formal  request  from  an 
interested  person  by  the  end  of  the  60- 
day  comment  period.  If  a  hearing  is 
requested,  interested  persons  will  be 
given  an  opportunity  to  present 
information.  Fourteen  days  after  the 
conclusion  of  the  initial  hearing,  EPA 
will  hold  a  cross-examination  hearing, 
but  only  if  an  opportunity  for  cross- 
examination  is  requested  by  an 
interested  person  within  7  days  of  the 
time  the  full  transcript  of  the  initial 
hearing  becomes  available  and  EPA 
grants  the  request.  Within  14  days  of  the 
close  of  the  initial  hearing,  or  within  14 
days  of  the  close  of  the  cross- 
exa.aiination  hearing  if  such  a  hearing  is 
held,  reply  comments  may  be  submitted. 
After  that  14-day  period,  the  bearing  is 
officially  concluded,  and  EPA  will 
promulgate  the  final  rule  or  revoke  it 
within  10  days. 

EPA  i;pquests  that  all  interested 
persons  adhere  to  this  schedule  to  allow 
ail  persons  an  adequate  opportunity  to 
comment  and  participate.  However,  if  a 
person  comes  in  at  any  time  during  the 
60-day  period  and  requests  an 
immediate  hearing,  EPA  is  required  to 
begin  the  hearing  within  5  days  of  the 
request.  If  so.  El'.A  will  be  forced  to  cut 
short  the  written  comment  period  and 
proceed  v^^ih  the  hearing.  EPA  will  give 
as  much  notice  as  possible  of  any  such 
hearing  request  and  any  change  in  the 
rulemaking  schedule. 

IX.  The  Rule 

A.  Proposed  Rale  Language 

This  proposed  rule  is  structured  as 
follows:  The  chemical  substance  is 
described  in  paragraph  (a).  Paragraph 
(b)  contains  applicable  definitions. 
Paragraphs  (c)  and  (d)  contain 
processing  and  use  prohibitions  iind 
warning  and  instructions  requirements. 
Paragraph  (e)  sets  forth  the  procedures 
for  determining  whether  a  substance  is 
subject  to  the  rule  and  discusses 
processor,  distributor,  and  user  liability. 
Paragraph  (f)  sets  out  activities  that  are 
exempt  from  the  rule.  Paragraph  (g) 


describes  enforcement  provisions 

applicable  to  the  rule. 

EPA  invites  comments  on  all  aspects 
of  the  proposed  rule  language. 

B.  Discussion  of  Provisions 

The  proposed  rule  applies  to  P  84  529. 
FJPA  has  decided  to  require  that  letters 
be  sent  to  customers  receiving  the 
substance  and  that  labels  be  used  on 
metalworking  fluids  containing  the 
substance  because  processors, 
distributors,  and  users  are  unlikely  to 
become  aware  of  the  processing  and  use 
restrictions  in  this  rule  when  they  buy 
the  substance  or  products  containing  the 
substance  unless  they  receive  adequate 
notice  of  the  rule  provisions.  Absent 
such  notice,  EPA  believes  unintentional 
noncomphance  with  the  processing  and 
use  restrictions  would  be  widespread, 
and  the  rule  would  be  difficult  to 
enforce.  Accordingly,  a  letter  and  label 
will  make  them  aware  of  this  rule  and 
its  requirements. 

For  purposes  of  notifying  distributors 
and  processors  of  P-84-529  before  it  is 
formulated  into  metalworking  fluids, 
EPA  is  proposing  that  distributors 
(beginning  with  manufacturers  and 
importers)  send  to  each  customer,  and 
confirm  receipt  in  writing  prior  to  the 
first  shipment  of  the  product  containing 
P-84-529,  a  notice  letter  alerting  the 
customer  to  the  rule  and  explaining  its 
provisions.  The  vimtten  confirmation  of 
receipt  may  consist  of  the  return  receipt 
from  a  letter  sent  by  certified  mail, 
registered  mail,  or  overnight  express,  a 
copy  of  the  notification  letter  itself 
signed  by  the  recipient  and  returned  to 
the  distributor,  or  any  other  written 
memorial  confirming  receipt  of  the 
letter.  EPA  is  not,  by  specifying  that  the 
confirmation  of  receipt  shall  be  in 
writing,  requiring  any  new  information 
to  be  generated  by  distributors  or 
recipients  of  the  new  chemical 
substance. 

EPA  concluded  that  this  approach 
would  be  much  more  effective  in 
achieving  compliance  with  the  rule  than 
requiring  labels  on  each  container  of  the 
shipment  because  management  at  a 
formulator  (processor)  or  distributor  site 
would  be  responsible  for  the  decision  to 
formulate  metalworking  fluids  or  further 
distribute  products.  Workers  likely  to 
read  a  label  would  have  no  control  over 
those  operations. 

On  the  other  hand,  in  the  machine 
shop  use  situation.  EPA  wants  to  ensure 
that  both  the  management  and  the 
individual  workers  who  may  add  nitrites 
to  a  metalworking  fluid  as  part  of  a 
standard  operating  procedure  are  aware 
of  the  restrictions  of  the  rule. 
Accordingly,  EPA  is  proposing  that 
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distributors  (induding  processors)  send 
to  the  users'  management  a  notice  letter, 
and  conflrm  receipt  in  writing  prior  to 
the  first  shipment  of  the  product 
containing  P-84-529.  The  distributors 
must  also  label  individual  containers  of 
metalworking  fluids  containing  P-84-529 
to  protect  and  inform  users. 

Although  the  proposed  rule  requires 
that  one  notice  letter  be  sent  prior  to  the 
first  shipment  of  P-84-529,  the  Agency  is 
considerirrg  requiring  more  frequent  use 
of  the  letters.  Additional  letters  could  be 
required  either  upon  the  lapse  of  a 
specified  period  of  time  after  the  first 
shipment  or  with  each  shipment.  For 
example,  discrete  shipments  of  P-84-529 
might  be  ordered  by  a  company  and 
used  on  different  production  lines  over 
time  such  that  the  contents  of  the  notice 
letter  might  be  communicated  by 
management  only  to  the  workers  on  the 
first  production  line,  and  not  to 
subsequent  users.  Such  a  finding  would 
support  the  use  of  the  letters  with  each 
shipment.  A  finding  that  worker 
turnover  could  lead  to  P-84-529  being 
used  by  workers  who  have  not  received 
adequate  warning  of  the  possible  health 
risks  from  management  would  support 
the  use  of  additional  letters  upon  the 
lapse  of  a  specified  period  of  time  after 
the  first  shipment.  The  Agency  solicits 
comments  on  these  alternative 
approaches. 

The  rule  also  requires  any  person  who 
distributes  in  commerce  a  metalworking 
fluid  containing  P-84-529  to  affix  a  label 
to  each  container.  The  label  must 
contain  a  warning  statement  consisting 
only  of  the  following  language; 

WARNING!  Do  Not  Add  Nitritf  s  to  This 
MetHlworking  Fluid  under  Penalty  of  Federal 
Lhw.  Addition  of  nitrites  leads  to  formation 
of  a  substance  known  to  cause  cancer  This 
product  is  designed  to  be  used  without 
nitrites. 

See  the  preamble  to  the  June  14.  1984, 
rulemaking  for  P-84-310  for  a  discussion 
of  possible  additions  to  the  letter  or 
label. 

The  PMN  submitter  indicated  in  the 
PMN  that  P-64-529  can  also  be  used  in 
other  aqueous  applications.  In  that  use. 
addition  of  nitrites  is  unlikely,  and  EPA 
has  no  concern  for  such  use  of  P-84-529. 
However,  it  is  possible  that  P-84-529 
will  be  marketed  in  forms  in  which  it 
could  be  used  either  in  metalworking 
fluids  or  in  other  applications,  for 
example,  hydrauhc  fluids.  For  this 
reason,  EPA  is  proposing  that  the 
processing  restrictions  and  letter 
notification  requirements  apply  when  P- 
84-529  is  processed  or  distributed  in 
commerce  in  any  form  in  which  it  could 
become  a  component  of  a  metalworking 


fluid  reganUets  of  whether  that  nm  is 

intended  by  the  processor  or  distributor. 

C.  Immediately  Effective  Provisions 

All  the  provisions  of  the  proposed 
rule,  promulgated  under  the  authority  of 
section  6(a)  of  TSCA,  are  in  effect  as  of 
this  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  EPA 
promulgates  the  final  rale  as  provided 
by  section  5<f)  of  TSCA. 

X.  Enforcement 

It  is  unlawful  for  any  person  to  fail  or 
refuse  to  comply  with  any  rule 
promulgated  under  section  6  of  TSCA. 
Distribution  in  commerce  of  the 
chemical  substance  without  letter 
notification  and  labeling,  as  required  by 
the  rule,  is  a  violation  of  section  15. 
Processing  and  use  of  P-84-529  in 
violation  of  the  rule  is  a  violation  of 
section  15. 

Section  15  of  TSCA  also  makes  it 
unlawful  for  any  person  to: 

1.  Use  for  commercial  purposes,  a 
chemical  substance  or  mixture  which 
such  person  knew  or  had  reason  to 
know  was  processed  or  distributed  in 
commerce  in  violation  of  this  nile. 

2.  Fail  or  refuse  to  permit  entry  or 
inspection  as  required  by  section  11  of 
TSCA. 

3.  Fail  or  refuse  to  permit  access  to  or 
copying  of  records,  as  requred  by 
section  11  of  TSCA. 

Violations  may  be  subject  to  both 
criminal  and  civil  liability.  Under  the 
penalf>'  provisions  of  section  16  of 
TSCA,  any  person  who  violates  section 
15  could  be  subject  to  a  civil  penalty  of 
up  to  $25,000  for  each  violation.  Each 
day  of  operation  in  violation  could 
'constitute  a  separate  violation.  Knowing 
or  willful  violations  of  the  nile  could 
lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  for  up  to 
one  year.  Other  remedies  are  available 
to  EPA  under  sections  7  and  17  of  TSCA 
such  as  seeking  an  injunction  to  restrain 
violations  of  the  rule  and  seizing 
chemical  substances  processed  or 
distributed  in  violation  of  the  nile. 

Individuals,  as  well  as  corporations, 
could  be  subject  to  enforcement  actions 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  tximpanies. 

XL  Confidential  Business  Information 

A.  Public  Comments 

1   Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential."  "trade  secret,"  or  other 


approfiriate  dcsi^atkm.  Any  camnwnti 

not  claimed  as  confidential  at  the  ttmc 
of  submission  will  be  placed  in  the 
public  file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  Part  2. 

2.  EPA  requests  that  any  party 
submitting  coofidential  comments 
prepare  and  submit  a  sanitized  version 
of  the  comments  which  EPA  can  place  in 
the  public  file. 

B.  Disclosure  of  Specific  Chemical 
Identity 

The  specific  chemical  identity  of  the 
new  chemical  substance  that  is  the 
subject  of  this  proposed  rule  was 
claimed  confidential  in  the  HvIN.  While 
EPA  has  authority  under  section  14(a)(4) 
of  TSCA  to  disclose  information 
relevant  in  a  proceeding  under  TSCA 
notwithstanding  its  confidentiality,  EPA 
has  determined  initially  that  disclosure 
of  the  specific  identity  of  P-84-529  is  not 
necessary  to  conduct  this  rulemaking 
proceeding  or  lo  comply  with  the  rule. 

The  generic  name  which  the  PMN 
submitter  has  sutborized  EPA  to  use  in 
this  rulemaking  reveals  the  relevant 
aspects  of  the  molecule  in  question,  in 
particular  the  diamides  components  of 
P-84-529.  EPA  believes  that  interested 
parties  will  thus  have  an  adequate 
opportunity  to  comment  on  all  aspects 
of  the  proposed  rule. 

XII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-61010).  The  record  includes  the 
basic  information  considered  by  the 
Agency  in  developing  this  proposed  rule 
EPA  will  supplement  the  record  with 
additional  information  as  it  is  received. 
The  record  now  includes  the  following: 

A.  Categories  of  Information 

1  The  PMN  for  this  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3  The  Economic  Analysis  of  this 
proposed  rule. 

4.  The  Technical  Support  Document 
(Risk  Assessment). 

5.  OMB  Comments  on  the  proposed 
rule,  if  any.  and  EPA's  response. 

6.  The  proposed  rule,  published  in  the 
Federal  Register  of  January  22. 1964.  for 
two  new  chemical  substances,  P-84- 
1005,  identified  generically  as 
tnethanolamine  salt  of  tricarboxylic 
acid,  and  P-84-1062.  identified 
generically  as  tricarboxylic  ackl. 

7  The  proposed  rule  published  m  the 
Federal  Register  of  )une  14.  19B4  for  the 
new  chemical  substance  P-84-310, 
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identifled  generically  as  triethanolamine 
salt  of  a  substituted  organic  acid. 
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A  public  version  of  this  record  from 
which  confidential  business  information 
is  deleted  is  available  to  the  public  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays,  in  the  OTS 
Public  Information  Office.  Rm.  E-107, 
401  M  St.,  SW.,  Washington,  D.C. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  The  Agency  will  accept 
additional  materials  for  inclusion  in  the 
record  at  any  time  between  this  notice 
and  designation  of  the  complete  record. 

XIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "Major  Rule"  because  it  will  not  have 
an  effect  on  the  economy  of  $100  million 
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or  more,  and  will  not  have  a  significant 
effect  on  competition,  costg,  or  prices. 
While  there  is  no  precim  way  to 
calculate  the  annual  cost  of  this  rule, 
EPA  believes  that  the  coat  will  be  low. 
This  regulation  was  •vhmttted  to  the 
Office  of  Management  and  Budget 
[OMB]  for  review  as  required  by 
Executive  Order  122S1. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  605(b>,  EPA  certifies  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Even  though  many  machirre 
shops  may  be  small  businesses.  EPA  has 
concluded  that  there  is  little,  if  any,  cost 
associated  with  prohibiting  the  addition 
of  nitrosating  agents  to  metalworking 
fluids  containing  P-84-529.  EPA  does 
not  believe  that  the  required  letters  and 
labels  will  make  the  siibstances  or 
resulting  products  any  less  competitive 
than  other  corrosion  inhibitors  or 
metalworking  fluids,  and  may  attract 
buyers  interested  in  avoiding  nitrites. 
The  cost  of  complying  with  the  section 
5(0  rule  is  not  expected  to  be  significant. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq.,  the 
information  collection  provisions  of  a 
proposed  rule  must  be  submitted  to 
OMB  for  approval.  The  proposed  section 
5(0  rule  requires  no  "collection  of 
information"  as  that  term  is  defined  in 
the  Paperwork  Reduction  Act.  The  rule 
requires  distributors  to  transmit 
information  supplied  by  the  Agency  to 
the  recipients  of  P-84-529  via  warning 
labels  and  letters,  and  to  confirm  receipt 
of  the  information.  No  new  information 
need  be  generated  by  the  distributors  of 
the  chemical  substance  nor  are  reporting 
or  recordkeeping  requirements  imposed 
under  this  rule.  The  proposed  section 
5(f)  rule  is  therefore  not  reviewable 
under  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  40  CFR  Part  747 

Chemicals,  Environmental  protection. 
Hazardous  materials,  Metalworking 
fluids. 

Dated;  September  13,  1984 
William  D.  Ruckelshaus, 

Aiimmisirator. 

PART  747— I  AMENDED! 

Therefore,  it  is  proposed  that 
proposed  Part  747  >  of  Chapter  I  of  Title 


40  be  ameaded  by  adding  i  747.115  to 
read  as  follows: 


■  EdilDriW  N<Ka:  PaH  747  wai  added  a*  an 
immediately  effective  proposed  rule  on  (ttnut.'Y  23. 
IWM,  Ml  49  FR  Z7a2. 


§7<7.1S    MkiedmeneantfdtomWwofaii 
organic  acM. 

This  section  identifies  activities  with 
respect  to  a  chemical  substance  wKick 
are  prohibited  and  requires  that 
warnings  and  instructions  accompany 
the  substance  when  distributed  in 
commerce. 

(a)  Chemical  substance  subject  to  this 
section.  The  following  chemica! 
substance,  referred  to  by  its 
premanufacture  notice  number  and 
generic  chemical  name,  it  subject  to  this 
section:  P-84-529,  mixed  mono  and 
diamides  of  an  organic  acid. 

(b)  Definitions.  Definitions  in  section  3 
of  the  Act,  15  U.S.C.  2802.  apply  to  this 
section  unless  otherwise  specified  in 
this  paragraph.  In  addition,  the  following 
definitions  apply; 

(1)  The  terms  "Act,"  "article." 
"chemical  substance,"  "commerce," 
"importer,"  "impurity,"  "Inventory," 
"manufacturer,"  "person."  "process," 
"processor,"  and  "small  quantities 
solely  for  research  and  development" 
have  the  same  meaning  as  in  t  720.3  of 
this  chapter. 

(2)  "Metalworking  fluid"  means  a 
liquid  of  any  viscosity  or  color 
containing  intentionally  added  water 
used  in  metal  machining  operations  for 
the  purpose  of  coohng.  lubricating,  or 
rust  inhibition. 

(3)  "Nitrosating  agent"  means  any 
substance  that  has  the  potential  to 
transfer  a  nitrosyl  group  (-NO)  to  a 
primary,  secondary,  or  tertiary  amine  to 
form  the  corresponding  nitrosamine. 

(4)  "Process  or  distribute  in  commerce 
solely  for  export"  means  to  process  or 
distribute  in  commerce  solely  for  export 
from  the  United  States  under  the 
following  restrictions  on  domestic 
activity; 

(!)  Processing  must  be  performed  at 
sites  under  the  control  of  the  processor. 

(ii)  Distribution  in  commerce  is  limited 
to  purposes  of  export. 

(iii)  The  processor  or  distributor  may 
not  use  the  substance  except  in  small 
quantities  solely  for  research  and 
development. 

(c)  Use  limitations.  (!)  Any  person 
producing  a  metalworking  fluid,  or  a 
product  which  could  be  used  in  or  as  a 
metalworking  fluid,  which  includes  as 
one  of  its  components  P-84-529,  is 
prohibited  from  adding  any  nitrosating 
agent  to  the  metalworking  fluid  or 
product. 

(2]  Any  person  using  as  a 
metalworking  fluid  a  product  containing 
P-84-529  is  prohibited  from  adding  any 
nitrosating  agent  to  the  product. 


(d)  WanuagB  amd  iatintctwns.  (1) 

cooHMrea  P-a«-&29  m  m  mctahwcrking 
fluid,  or  \B  aay  {enn  ia  which  H  could  be 
used  as  a  compeaant  ef  a  nsetaivrarking 
fluid,  maul  send  to  each  fsctpieat  •£  P- 
84-S29  and  ooafim  laceipt  ia  writing 
prior  to  the  first  shipmeat  to  that  person: 
(i)  A  letter  that  inchidBS  the  fotlowing 
statements: 

A  substance,  identified  genericalljr  as 
mixed  mono  and  dismi^ea  ef  an  organic  acid, 
contained  in  Iba  product  [inmtrt  dittribuior't 
other  identifier  for  prmduct  amtmiiug  A-M- 
529]  hag  been  regulated  fay  the  Enviranneiital 
FYotection  A«CBcy,  at  48  CFR  747.115.  at 
publiahed  in  the  FmAmal  l^lstic  of 
September  aa  19B4.  A  copy  of  tha  reguUtion 
is  enclosed.  Tke  regulation  prohibits  the 
addition  of  any  nitrosating  agent,  including 
nitrites,  to  the  mixed  mono  and  diamides  of 
an  organic  acfd.  when  the  anbstance  is  or 
could  be  iiaed  ia  metaSvDrking  fluids.  The 
addition  of  nitrites  or  other  aitroseting  agents 
to  ttiis  substance  leads  lo  formatian  of  a 
substance  kaown  to  cause  cancer  m 
laboratory  animals.  The  mixed  mono  and 
diamides  of  an  organic  acid  has  been 
specifically  designed  to  be  used  without 
nitrites.  Consult  the  enclosed  regulation  for 
further  itiformation. 

(li)  A  copy  of  this  i  747.115. 

(2)(i)  Any  person  who  distributes  in 
commerce  a  metalworking  fluid 
containing  P-84-529  must  affix  a  label  to 
each  container  containing  the  fhiid, 

(ii)  The  label  shall  contain  a  warning 
statement  which  shall  ctansist  orrfy  of 
the  follo%ving  language: 

WARNING!  Do  .\ol  Add  Nitrites  to  This 
Metalworking  Fluid  under  Penalty  of  Federal 
Law.  Addition  of  nitrites  leads  to  fonnafion 
of  a  substance  known  to  cause  cancer.  This 
product  la  designed  to  be  used  without 
nitrites. 

(iii)  The  fu'st  work  of  the  warning 
statement  shall  be  capitalized,  and  the 
type  size  for  the  first  word  shall  be  no 
smaller  than  six  point  type  for  a  label 
five  square  inches  or  less  in  area,  ten 
point  type  for  a  label  above  five  but 
below  ten  square  inches  in  area,  twelve 
point  type  for  a  Label  above  ten  but 
below  fifteen  square  inches  in  area, 
fourteen  point  type  for  a  label  above 
fifteen  but  below  thirty  square  inches  in 
area,  or  eighteen  point  type  for  a  label 
over  thirty  square  inches  in  area.  The 
type  size  of  the  remainder  of  the 
warning  statement  shaO  be  no  smaller 
than  six  point  type.  Ail  required  label 
text  shall  be  of  sufficient  prominence, 
and  shall  be  placed  with  such 
conspicuousness  relative  to  other  label 
text  and  graphic  material  to  insure  thai 
the  warning  statement  is  read  and 
understood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use. 
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(e)  Liability  and  determining  whether 
a  chemical  substance  is  subject  to  this 
section.  {1 )  If  a  manufacturer  or  importer 
of  a  chemical  substance  which  is 
described  by  the  generic  chemical  name 
in  paragraph  (a)  of  this  section  makes  an 
inquiry  under  §  710.7(g)  of  this  chapter 
or  §  720.25(b)  of  this  chapter  as  to 
whether  the  specific  substance  is  on  the 
Inventory  and  EPA  informs  the 
manufacturer  or  importer  that  the 
substance  is  on  the  Inventory,  EP.A  will 
also  inform  the  manufacturer  or 
importer  whether  the  substance  is 
subject  to  this  section. 

(2)  Except  for  manufacturers  and 
importers  of  P-«4-529,  no  processor, 
distributor,  or  user  of  P-84-529  will  be  in 
violation  of  this  section  unless  th^t 
person  has  received  a  letter  specified  in 
paragraph  (d)(1)  of  this  section  or  a 
container  with  the  label  specified  in 
paragraph  (d)(2)  of  this  section. 

(f)  Exemptions.  A  person  identified  in 
paragraphs  (c)  and  (d)  of  this  section  is 
not  subject  to  the  requirements  of  those 
paragraphs  if: 

(1)  The  person  manufactures,  imports, 
processes,  distributes  in  commerce,  or 
uses  the  substance  only  in  small 
quantities  solely  for  research  and 
development  and  in  accordance  with 
sect!on5(h)(3)of  the  Act. 

(2)  The  person  manufactures,  imports, 
processes,  distributes  in  commerce,  or 
uses  the  substance  only  as  an  impurity. 

(3)  The  person  imports,  processes, 
distributes  in  commerce,  or  uses  the 
substance  only  as  part  of  an  article. 

(4)  The  person  processes  or 
distributes  the  substance  in  commerce 
solely  for  export  and.  when  distributing 
in  commerce,  lables  the  substance  in 
accordance  with  section  12(a)(1)(B)  of 
the  Act. 

fg)  Enforcement.  (1)  Failure  to  comply 
with  any  provision  of  this  section  is  a 
violation  of  section  15  of  the  Act  [15 
U.S.C.  2614). 

(2)  Failure  or  refusal  to  permit  access 
to  or  copying  of  records,  as  required 
under  section  11  of  the  Act,  is  a 
violation  of  section  15  of  the  Act  [15 
U.S.C.  2614]. 

(3)  Failure  or  refusal  to  permit  entry  or 
inspection,  as  required  under  section  11 
of  the  Act.  is  a  violation  of  section  15  of 
the  Act  [15  U.S.C.  2614]. 

(4)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section  16 
of  the  Act  (15  U.S.C.  2615]  for  each 
violation. 

(5)  EPA  may  seek  to  enjoin  the 
processing,  distribution  in  commerce,  or 
use  of  a  chemical  substance  in  violation 
of  this  section;  act  to  seize  any  chemical 
substance  processed,  distributed  in 
commerce,  or  used  in  violation  of  this 
section;  or  take  other  actions  under  the 


authority  of  sections  7  and  17  of  the  Act 
[15  U.S.C.  2805  and  2616J. 

(Sees.  5  and  a.  Pub.  L  94-469,  90  Stat.  2112 
and  2020  (15  U.S.C.  2604  and  2605)J 

|FR  Doc  84-25079  Filed  »-19-64:  8:4S  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6566 

[A-12836,  A-12871.  A-12874,  A-12957,  A- 
12966,  A-13020,  A-17713.  A-192491 

Arizona;  Partial  Revocation  of  Water 
Power  Designation  No.  5,  6.  and  7; 
Revocation  of  Power  Site  Reserve 
Nos,  446,  447,  451,  490,  605,  and  Power 
Site  Classification  Nos.  210  and  329 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  will  revoke  four 
Executive  orders  and  six  Secretarial 
orders  as  they  affect  approximately 
62,000  acres  of  public  land  withdrawn 
for  power  site  reserves,  water  power 
designations  and  power  site 
classifications.  These  withdrawals  are 
all  within  Grand  Canyon  National  Park 
in  northwestern  Arizona  and  are 
situated  within  a  quarter  mile  of  the 
Colorado  River.  As  National  Park  lands 
they  will  remain  closed  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  September  20.  1984, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  Bibles,  State  Director,  Bureau 
of  Land  Management,  Arizona  State 
Office,  P.O.  Box  16565,  Phoenix.  Arizona 
85011,  602-241-5501. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714 
and  Section  24  of  the  Federal  Power  Act 
of  June  10, 1920,  41  Stat.  1075,  as 
amended  16  U.S.C.  818,  and  pursuant  to 
the  Determination  of  the  Federal  Energy 
Regulatory  Commission  in  DA  Nos.  158, 
159,  and  160  Arizona,  it  is  ordered  as 
follows: 

1.  Executive  Order  of  September  5, 
1914,  creating  Power  Site  Reserve  No. 
446,  as  interpreted  by  Orders  of  October 
14, 1924,  October  28, 1940,  and  October 
2, 1959:  Executive  Order  of  October  23, 
1914,  creating  Power  Site  Reserve  No. 
451,  as  interpreted  by  Secretarial  Order 
of  November  22, 1934;  Executive  Order 
of  May  11, 1915,  creating  Power  Site 
Reserve  No.  490  as  interpreted  by 
Secretarial  Order  of  October  14, 1924; 


Executive  Order  of  April  28, 1917. 
creating  Power  Site  Reserve  No.  605  as 
interpreted  by  Secretarial  Order  of  May 
12, 1928,  October  14, 1924  and  October 
18. 1928;  and  Secretarial  Order  of  July 
16. 1914.  creating  Power  Site  Reserve  447 
as  interpreted  by  Secretarial  Order  of 
October  14, 1924,  and  October  2, 1959, 
and  partially  revoked  by  Public  Land 
Order  3975  of  April  8, 1966.  and 
Presidential  Proclamation  3889  of  June 
20, 1969;  three  Secretarial  Orders  of 
February  9, 1917,  creating  Water  Power 
Designation  Nos.  5,  6,  and  7  as 
interpreted  by  Secretarial  Order  of 
October  14, 1924;  Secretarial  Order  of 
January  7, 1929.  creating  Power  Site 
Classificalion  210  as  interpreted  by 
Order  of  July  27,  1962:  and  Secretarial 
Order  of  March  11, 1942,  creating  Power 
Site  Classification  329,  are  hereby 
revoked  as  they  affect  the  following: 

All  lands  lying  within  the  boundaries  of  the 
Grand  Canyon  National  Park  as  described 
under  the  Act  of  February  26,  1919  (40  Stat. 
1175;  16  U.S.C.  221),  revised  by  the  Act  of 
February  25,  1927  (44  Stat.  1238: 16  U.S.C. 
221a),  and  enlarged  by  the  Acts  of  March  7, 
1928  (45  Stat.  234;  16  U.S.C.  221e)  and  January 
3, 1975  (88  Stat.  2089;  16  U.S.C.  228a). 

The  areas  described  aggregate 
approximately  62,000  acres  in  Coconino 
and  Mohave  Counties,  Arizona. 

Dated;  September  14,  1984. 
William  Clark. 

Secretary  of  the  Interior. 

|f"R  Doc  84-25016  Filed  9-19-84:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  582 

[Docket  No.  84-25] 

Certification  of  Company  Policies  and 
Efforts  To  Combat  Rebating  In  ttie 
Foreign  Commerce  of  the  United 
States 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rules. 


summary:  These  Final  Rules  modify  the 
Commission's  regulations  requiring  the 
filing  of  certifications  of  company 
practices  to  combat  rebating  in  the 
foreign  commerce  of  the  United  States  to 
bring  them  into  conformity  with  the 
Shipping  Act  of  1984  which  expands  the 
application  of  the  annual  certification 
requirement  from  vessel  operating 
common  carriers  to  all  common  carriers. 

DATES:  Final  Rules  effective  October  22, 
1984,  except  §  582.3  which  will  become 
effective  December  15, 1984. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  Washington,  D.C.  20573, 
(202)  523-5740. 

SUPPLEMENTARV  INFORMATION:  The 
Shipping  Act  of  1984  (1984  Act)  (46 
U.S.C.  app.  1701-1720)  was  enacted  on 
March  20. 1984  and  became  effective  on 
June  18. 1984. 

Section  15(b)  of  the  1984  Act  (46 
U.S.C.  app.  1714(b))  makes  substantive 
changes  to  the  previous  requirements  of 
section  21(b)  of  the  Shipping  Act,  1916 
(1916  Act)  (46  U.S.C.  app.  820(b)), 
regarding  the  certification  of  company 
policies  and  efforts  to  combat  rebating 
in  the  foreign  commerce  of  the  United 
States.  The  fundamental  change  is  the 
expansion  of  the  certification 
requirements  to  all  common  carriers 
from  the  former  limited  appHcation  to 
vessel  operating  common  carriers  only. 

On  May  29, 1984.  the  Commission 
published  in  the  Federal  Register,  49  FR 
22294,  an  Interim  Rule  and  Request  for 
Comments  which  implements  the  1984 
Act's  dertification  requirements.  The 
Interim  Rule  reflected  changes  in 
definitions  and  application  contained  in 
the  1984  Act,  particularly  the 
requirement  that  every  non-vessel- 
operating  common  carrier  (NVO),  as 
well  as  every  vessel  operating  common 
carrier,  in  the  foreign  commerce  file  an 
annual  anti-rebating  certification. 

The  Interim  Rule  also  reflected  the 
altered  statutory  scheme  of  the  1984  Act 
under  section  15(b)  which  permits  the 
Commission  to  require  certification  from 
"any  shipper,  shippers'  association, 
marine  terminal  operator,  ocean  freight 
forwarder  or  broker."  The  Interim  Rule 
did  not  require  periodic  certifications 
from  entities  other  than  those  mandated 
by  statute,  but  provided  that  the 
Commission,  "in  its  discretion",  could 
make  such  requirements  applicable  to 
shippers,  shippers'  associations,  marine 
terminal  operators,  freight  forwarders 
and  brokers. 

Comments  in  response  to  the  Interim 
Rule  and  Request  For  Comments  were 
received  from  five  parties.  Sea-Land 
Service,  Inc.  and  The  National  Maritime 
Council  filed  comments  supporting 
adoption  of  the  Interim  Rule  as  a  Final 
Rule. 

NAVTRANS  International  ' 

Forwarding.  Inc.  (NAVTRANS),  a 
licensed  ocean  freight  forwarder  and 
subsidiary  of  North  American  Van 
Lines,  opposes  the  Interim  Rule  with 
respect  to  its  discretionary  application 
to  ocean  freight  forwarders  in  46  CFR 
582.2.  NAVTRANS  points  out  that  it  is 
required  to  file  an  annual,  anti-rebafing 
certification  on  March  1  of  each  year 


under  46  CFR  510.35  of  the 
Commission's  current  freight  forwarder 
regulations,  and  maintains  that  the 
requirement  of  certification  of  the  same 
basic  information  at  the  Commission's 
discretion  under  46  CFR  582.2  would  be 
"costly,  unnecessary  and 
administratively  burdensome." 

Section  582.5(b)  of  the  Interim  Rule 
makes  clear  that  the  certifications  which 
may  be  required  from  persons 
enumerated  in  section  582.1  will  be 
occasional  rather  than  periodic,  since 
they  are  to  be  submitted  "on  the  date 
designated"  and  "thereafter,  as  the 
Commission  may  direct."  The 
requirement  for  annual  certifications 
from  ocean  freight  forwarders  is 
continued  in  Docket  No.  84-19, 
Licensing  of  Ocean  Freight  Forwarders, 
and  the  regulations  at  46  CFR  Part  510 
promulgated  therein  49  FR  36296,  Sept. 
14, 1984.  In  view  of  the  continuing 
requirement  for  both  annual  certification 
and  notification  to  shippers  under  those 
rules,  we  agree  with  NAVTRANS  that 
the  inclusion  in  this  Rule  of  freight 
forwarders  among  those  from  whom  the 
Commission  may  occasionally  require 
certification  under  section  582.2  is 
unnecessary  and  duplicative.  We 
therefore  have  deleted  the  reference  to 
freight  forwarders  in  section  582.2  of  the 
Final  Rule.  We  have,  however,  added  a 
new  paragraph  (b)  to  section  582.1, 
Scope,  cross-referencing  the  anti- 
rebating  certification  requirements  for 
freight  forwarders  contained  in  46  CFR 
Part  510.' 

The  Inter-American  Freight 
Conference  (lAFC)  submitted  comments 
suggesting  several  technical 
amendments  to  the  Interim  Rule  and 
taking  issue  with  the  penalties 
established  in  section  582.1(b)  and  the 
requirement  of  §  582.4  that  a  new 
certificate  be  filed  upon  appointment  of 
a  new  Chief  Executive  Officer  (CEO)  of 
a  common  carrier. 

lAFC  argues  that,  because  the  general 
penalty  of  no  more  than  $25,000  per  day 
for  violations  of  the  1984  Act  wilfully 
and  knowingly  committed  is  estabUshed 
for  violations  for  which  no  other  penalty 
is  provided,  it  is  inapplicable  to  section 
15(b)  which  contains  a  specific  penalty 
of  no  more  than  $5,000  per  day  for 
failure  to  file  an  anti-rebating  certificate. 

We  agree  that  the  language  "unless 
otherwise  provided  in  this  Act"  would 
appear  to  preclude  application  of  the 
$25,000  penalty  for  wilful  and  knowing 
violations  of  sections  specifying  lesser 
penalties.  We  have,  therefore,  deleted 
the  $25,000  penalty  provision  from  the 
Final  Rule,  thereby  limiting  the  penalty 


for  failure  to  file  the  required  reports  to 
$5,000  for  each  day  the  violation 
continues. 

In  response  to  lAFC's  comments,  we 
have  also  deleted  from  the  Final  Rule 
S  582.4  '  which  required  that  a  certificate 
be  filed  each  time  a  new  CEO  is 
appointed.  While  the  rules  in  t  582.2 
require  that  the  CEO  act  as  certifying 
official,  the  CEO's  responsibihty  in  this 
regard  is  to  act  as  authorized 
spokesman  for  the  corporation.  Because 
the  certification  is  filed  on  behalf  of  the 
company,  not  the  individual  officer,  we 
see  no  need  for  renewal  upon  each 
change  of  personnel. 'The  technical 
wording  changes  suggested  by  lAFC  to 
assure  that  the  language  of  the 
regulations  tracks  the  statute  have  also 
been  adopted. 

The  North  European  Conferences 
(Conferences)  filed  joint  comments 
generally  supporting  the  Commission's 
Interim  Rule  and  urging  adoption  as  a 
Final  Rule.* The  Conferences,  however, 
propose  significant  additional  coverage 
and  enforcement  mechanisms.  The 
Conferences  urge  the  Commission  to 
actively  enforce  the  anti-rebating 
certification  requirement  and  to  issue 
and  enforce  a  variety  of  new  regulations 
against  foreign-domiciled  N'VO's 
operating  in  the  U.S.  import  trades, 
foreign-domiciled,  as  well  as  domestic, 
cargo  brokers  and  freight  forwarders, 
and  shippers'  associations.  The  thrust  of 
these  proposals  is  that  the  anti-rebating 
certification  requirements  should  be 
applied  equally  to  the  U.S.  import  and 
export  trades,  and  that  various 
enforcement  mechanisms  are  available 
to  accomplish  that  end.  While  the 
Conferences'  proposals  appear  to  raise 
legitimate  issues,  they  exceed  those 
noticed  in  the  Interim  Rule,  and 
therefore  are  beyond  the  scope  of  this 
proceeding.  The  Commission  will 
consider  making  these  proposals  the 


'  The  existing  paragraph  (b)  of  )  582.1  ia  being 
redesignated  as  paragraph  (c)  without  change. 


'Section  582.5  of  the  Interim  Rule  is  hereby 
renumbered  as  |  582.4. 

'  In  doing  so.  we  reverse  ■  decision  we  made  in 
adopting  the  ortginal  anti-rebating  certirication  rules 
Issued  under  the  1916  Act.  based  on  statutory 
language  similar  to  that  of  the  1984  Act.  We  simply 
see  no  regulatory  purpose  to  bt  serk'ed  by 
continuation  of  this  requirement:  CF  Docket  79-65. 
45  FR  12794.  (1980). 

'The  North  European  Conferences  are:  North 
Atlantic  United  Kingdom  Freight  Conference.  North 
Atlantic  French  Atlantic  Freight  Conference.  North 
Atlantic  Continental  Freight  Conference.  North 
Atlantic  Baltic  Freight  Conference.  Scandinavia 
Baltic/U.S.  North  Atlantic  Westbound  Freight 
Conference.  Continental  North  Atlantic  Westbound 
Freight  Conference.  North  Atlantic  Westbound 
Freight  Association.  United  Kingdom  >  L'.S.A  Gulf 
Wesll>ound  Rate  Agreement.  Continental-U.S.  Gulf 
Freight  Association.  Gulf-United  Kingdom 
Conference.  Gulf  European  Freight  Association. 
North  Europe-US  South  Atlantic  Rate  Agreement 
and  US  South  Atlantic-Europe  Rate  Agreement. 
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subject  of  rules  in  a  separate 
proceeding. 

One  additional  item  needs  be 
addressed.  Section  582.2  of  the  Interim 
Rule  required  that  every  common  carrier 
submit  an  annual  anti-rebaling 
certificate  by  its  Chief  Executive  Officer, 
and  §  582.3  required  that  each  common 
carrier  file  by  September  18, 1984  a 
provision  in  each  of  its  tariffs  noting. 
inter  alia,  that  "such  [anti-rebatingj 
policy  has  been  certified  to  the  Federal 
Maritime  Commission  in  accordance 
with  the  Shipping  Act  of  1984  and  the 
regulations  of  the  Commission  set  forth 
in  46  CFR  Part  582."  No  comment  was 
received  with  respect  to  the 
interrelationship  of  these  provisions,  or 
their  relationship  to  the  certifications 
previously  filed  by  vessel  operating 
common  carriers  pursuant  to  the  1916 
Act  and  the  Commission's  regulations 
which  were  codified  at  46  CFR  Part  552. 
We  note,  however,  that  the  certification 
requirements  of  the  two  Acts  being 
almost  identical,  it  appears  to  be 
duplicative  and  unnecessary  to  require 
vessel  operating  common  carriers  who 
filed  an  anti-rebating  certification  on  or 
before  May  15. 1984  to  file  an  additional 
certification  before  September  18  1984 
merely  to  comply  with  the  recitation  to 
be  filed  in  their  tariffs  by  that  date  that 
their  compliance  with  the  1984  Act  has 
been  certified  to  the  Commission.  The 
Commission  will,  therefore,  regard  the 
a.Tti-rebating  certificate  filed  by  each 
vessel  operating  common  carrier  on  or 
before  May  15. 1984  under  the  1916  Act 
to  constitute  compliance  with  the 
requirement  of  the  1984  Act  and  S  582.2 
for  the  1984  annual  certificate. 

The  NVO  certification,  being  a  new 
requirement,  is  a  different  matter.  The 
Interim  Rule  required  an  NVO  to  file  an 
anti-rebating  policy  statement  in  its 
tariff  on  or  before  September  18  1984. 
Because  that  statement  must  make 
reference  to  the  fact  that  a  CEO 
certification  has  been  filed  with  the 
Commission,  it  was  our  intention  that 
the  CEO  certification  also  be  filed  on  or 
before  September  18. 1984.  It  now 
appears,  however,  that  some  confusion 
or  uncertainty  exists  regarding  what 
was  actually  required  from  NVO's  by 
the  Interim  Rule.  As  a  result  and  to 
allow  NVO's  adequate  time  to  comply 
with  the  newly  imposed  certification 
requirement,  the  date  by  which  NVO's 
must  file  the  initial  CEO  certification 
and  the  date  for  all  common  carriers 
(including  NVO's)  to  file  the  tariff 
provision  under  the  1984  Act  shall  be 
deferred  until  December  15. 1984. 
Further  certifications  will  be  required  on 
May  15, 1985  and  each  subsequent  May 


The  Federal  Maritime  Commission 
has  determined  that  this  final  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  dated  February  17, 1981. 
because  it  will  not  result  in: 

(1)  An  annnal  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterpnses  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets, 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  46  CFR  Part  582 

Cargo,  Cargo  vessels,  Exports.  Foreign 
relations.  Freight  forwarders,  Imports. 
Maritime  carriers.  Rates  and  fares. 
Reporting  and  recordkeeping 
requirements.  Water  carriers.  Water 
transportation. 

These  final  rules  are  subject  to  review 
and  editing  of  form  before  publication  in 
the  Code  of  Federal  Regulations.  Users 
are  requested  to  notify  the  Commission 
of  any  omissions  and  typographical-type 
errors  in  order  that  corrections  can  be 
made  before  the  Commission's  CFR 
book  goes  to  press  in  January  1985. 

For  the  reasons  set  out  in  the 
preamble,  and  pursuant  to  the  authority 
set  forth  in  the  Authority  Citation,  Part 
582  of  Subchapter  D.  Chapter  IV  of  Title 
46,  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  582— CERTIFICATION  OF 
COMPANY  POLICIES  AND  EFFORTS 
TO  COMBAT  REBATING  IN  THE 
FOREIGN  COMMERCE  OF  THE  UNITED 
STATES 

I 

Scope. 

Form  of  certification. 

Tariff  notification.  ^ 

Rpporting  requirements. 
OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Appendix  A  to  46  CFR  Part  582— Certification 
of  Company  Policies  and  Efforts  to 
Combat  Rebating  in  the  Foreign 
Commerce  of  the  United  States 
Authority:  5  U.S.C.  553;  sees.  2.  3.  8. 10, 13, 

15,  16  and  17  of  the  Shipping  Act  of  1984  (46 

U.S.C.  app.  1701, 1702. 1707,  1709. 1712,  1714, 

1715,  and  1716). 


Sec. 

582.1 

582.2 

582.3 

582.4 

582.91 


§  582.1    Scop«. 

(a)  The  requirements  set  forth  in  this 
part  are  binding  upon  every  common 
carrier  by  water  in  the  foreign  commerce 
of  the  United  States  and,  at  the 
discretion  of  the  Commission,  will  be 
applicable  to  any  shipper,  shippers' 
association,  marine  terminal  operator,  or 
broker. 

(b)  Information  obtained  under  this 
part  will  be  used  to  maintain  continuous 
surveillance  over  common  carrier 
activities  and  to  provide  a  deterrent 
against  rebating  practices.  Failure  to  file 
the  required  reports  may  result  in  a  civil 
penalty  of  not  more  than  $5,000  for  each 
day  such  violation  continues. 

Note. — Ocean  freight  forwarders  certify 
their  anti-rebating  polices  and  efforts 
pursuant  to  §§  510.21  and  510.25  of  this 
chapter. 

§  582.2    Form  of  certification. 

The  Chief  Executive  Officer,  i.e.  the 
most  senior  officer  within  the  company 
designated  by  the  board  of  directors, 
owners,  stockholders  or  controlling 
body  as  responsible  for  the  direction 
and  management  of  the  company,  of 
each  common  carrier  and,  when  so 
ordered  at  the  discretion  of  the 
Commisson,  the  Chief  Executive  Officer 
of  any  shipper,  shippers'  association, 
marine  terminal  operator  or  broker, 
shall  file  with  the  Secretary,  Federal 
Maritime  Commission,  a  written 
certification,  under  oath,  as  set  forth  in 
the  format  in  Appendix  A  to  this  part 
attesting  to  the  following: 

(a)(1)  That  it  is  the  stated  policy  of  the 
filing  company  that  the  payment, 
solicitation  or  receipt  of  any  rebate  by 
the  company,  which  is  unlawful  under 
the  provisions  of  the  Shipping  Act  of 
1984.  is  prohibited;  and 

(2)  That  such  company  policy  was 
promulgated  recently  (together  with  the 
date  of  such  promulgation)  to  each 
owner,  officer,  employee,  and  agent 
thereof; 

(b)  The  details  of  the  efforts  made 
within  the  company  or  otherwise  to 
prevent  or  correct  illegal  rebating;  and 

(c)  That  the  filing  company  will  fully 
cooperate  with  the  Commission  in  its 
efforts  to  end  those  illegal  practices. 

§  582.3    Tariff  notification. 

(a)  Each  common  carrier  shall  file  a 
provision  in  each  of  its  tariffs  that  shall 
read  substantially  as  follows: 

(Name  of  Company)  has  a  policy  against 
the  payment  of  any  rebate  by  the  company  or 
by  any  officer,  employee,  or  agent  thereof, 
which  payment  would  be  unlawful  under  the 
United  States  Shipping  Act  of  1984.  Such 
policy  has  been  certified  to  the  Federal 
Maritime  Commission  in  accordance  with  the 
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Shipping  Act  of  1984  and  the  regulations  of 
the  Commission  set  forth  in  46  CFR  Part  582, 

(b)  When  the  common  carrier's  tariff 
is  a  conference  or  rate  agreement  tariff, 
the  common  carrier  shall  ensure  that  the 
conference  or  rate  agreement  publishes 
the  common  carrier's  tariff  provision  set 
forth  in  paragraph  (a)  of  this  section  in 
the  tariff. 

(c)  The  anti-rebate  tariff  provision,  as 
set  forth  in  paragraph  (a)  of  this  section, 
shall  be  effective  upon  filing. 

§  5«2.4    Reporting  requirements, 

(a)  Every  common  carrier  required  by 
this  part  to  file  a  written  certification  as 
provided  for  in  §  582.2  shall  file  such 
certification  on  or  before  May  15  of  feach 
year. 

(b)  Every  person  other  than  a  common 
carrier  who  is  ordered  by  the 
Commission  to  file  a  written 
certification  under  §  582.2  shall  file  the 
initial  certification  on  the  date 
designated  by  the  Commission  and, 
thereafter,  as  the  Commission  may 
direct. 

§  582.91     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  Commission  intends  that 
this  section  comply  with  the 
requirements  of  section  3507(0  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  each  agency  information 
collection  requirement. 


1 


Section 


582  2  ttirough  582  4 


Coirent 

OMB 

control  No 


3072-0028 


Appendix  A  to  46  CFR  Part  582 — 
Certincation  of  Company  Policies  and 
Efforts  to  Combat  Rebating  in  the 
Foreign  Commerce  of  the  United  States 

(Name  of  Filing  Company) 

Certification  of  Company  Policies  and 
Efforts  to  Combat  Rebating  in  the  Foreign 
Commerce  of  the  United  States 

Pursuant  to  the  requirements  of  section 
15(b)  of  the  Shipping  Act  of  1984,  and  Federal 
Maritime  Commission  regulations 
promulgated  pursuant  thereto.  (46  CFR  Part 
582).  I  ,  Chief  Executive 

Officer  of  (name  of  company),  state  under 
oath  that: 

1.  It  is  the  policy  of  (name  of  company)  that 
the  payment,  solicitation,  or  receipt  of  any 


rebate  which  is  unlawful  under  the  provisions 
of  the  Shipping  Act  of  1964  is  prohibited. 

2.  On  or  before  .19        ,  such 
company  policy  was  promulgated  to  each 
owner,  officer,  employee  and  agent  of  (name 
of  company)  who  is  directly  or  indirectly 
connected  with  commercial  ocean  shipping, 
import  or  export  sales  or  purchasing. 

3.  [Set  forth  the  details  of  measures 
instituted  by  the  filing  company  otherwise  to 
eliminate  or  prevent  the  payment  of  illegal 
rebates  in  the  foreign  commerce  of  the  United 
States). 

4  (iName  of  company)  affirms  it  will  fully 
cooperate  with  the  Federal  Maritime 
Commission  in  any  investigation  of  illegal 
rebating  and  with  the  Commission's  efforts  to 
end  such  illegal  practices. 


Chief  Executive  Officer 
Subscribed  and  sworn  to  before  me  this 
day  of  19 


Notary  Public 

By  the  Commission. 
Francis  C.  Huraey, 
Secretary. 

(KH  Doc  84-25023  Filed  9-19-84;  8:45| 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

lAm^  195-32;  Docket  No.  PS- 79] 

Transportation  of  Hazardous  Uquids 
by  Pipeline,  Qualification  of  Welders 

agency:  Materials  Transportation 
Bureau  (MTB).  DOT. 

action:  Final  rule. 


summary:  This  amendment  incorporates 
by  reference  Section  IX  of  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code) 
into  Part  195  for  qualification  of  welders. 
Welder  qualification  is  presently  limited 
to  Section  3  of  API  Standard  1104  under 
Part  195.  Allowing  the  use  of  the  ASME 
Code  for  welder  qualification  when 
necessary  and  appropriate  to  do  so  will 
bring  the  requirements  for  hazardous 
liquid  pipelines  into  line  with  49  CFR 
Part  192,  the  Federal  safety  standards 
for  gas  pipelines. 

EFFECTIVE  DATE:  October  22, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Gloe,  (202)  426-2082. 
regarding  the  content  of  this 
amendment,  or  the  Dockets  Branch, 
(202)  426-3148,  regarding  copies  of  the 
amendment  or  other  information  in  the 
docket. 


SUPPLEMENTARY  INPOfWATION: 
Background 

On  Januaiy  24, 1983,  Mr.  TM.  Stratton 
of  the  ARCO  Oil  and  Gas  Company. 
Aurora,  Colorado,  petitioned  for  a  rule 
change  to  S  195.222.  Welders;  Testing,  to 
allow  the  qualification  of  welders  under 
Section  IX  of  the  ASME  Code  as  an 
alternative  to  Section  3  of  API  1104.  API 
1104  (the  15th  edition)  is  the  applicable 
Standard  for  Welding  Pipelines  and 
Related  Facilities  incorporated  by 
reference  in  49  CFR  Part  195  for  welder 
qualification  (Section  3)  and  for 
standards  of  acceptability  of  welds 
(Section  6).  API  1104  is  also  the 
applicable  standard  for  pipeline  welding 
for  gas  pipelines.  Sections  3  and  6 
similarly  incorporated  by  reference  into 
Part  192.  In  addition.  Part  192 
incorporates  Section  2  for  qualification 
of  welding  procedures.  The  other  basic 
difference  in  welding  requirements 
between  the  two  Federal  standards  is 
that  Part  192  incorporates  by  reference 
the  ASME  Code  (1977  edition)  for 
qualificption  of  welding  procedures  and 
for  welder  qualification.  The  reason  for 
allowing  the  use  of  the  ASME  Code 
under  Part  192  and  not  under  Part  195  is 
simply  that  the  two  Federal  standards 
were  based  on  industry  consensus 
standards  in  effect  at  the  time  of 
issuance  and  the  two  industry  standards 
also  differed  at  that  time.  The  1967 
edition  of  ANSI/ASME  B31.4  (the  USAS 
B31.4)  was  used  as  a  basis  for  Part  195, 
and  the  1968  edition  of  ANSI/ASME 
B31.8  (the  USAS  B31.8)  was  used  as  a 
basis  for  Part  192.  ANSI/ASME  B31.4. 
the  industry  standard  for  Liquid 
Petroleum  Transportation  Piping 
Systems,  has  since  been  revised  to 
incorporate  the  ASME  Code  for  welding 
procedure  and  welder  qualification  as 
an  alternative  to  API  1104,  using  the 
ASME  Code  when  the  provisions  are 
appropriate  for  the  welding  to  be  done. 
Notice  of  Proposed  Rulemaking  (NPRM) 

An  NPRM  published  on  May  10.  1984 
(49  FR  19875),  proposed  to  incorporate 
the  ASME  Code  into  Part  195  for  welder 
qualification,  based  on  the  ARCO  Oil 
and  Gas  Company  petition.  As 
justification  in  part,  ARCO  asserted  that 
Part  195  should  allow  the  use  of  the 
same  provisions  for  welder  testing  that 
apply  under  ANSI/ASME  B31.4,  the 
industry  standard  for  petroleum  piping 
systems.  The  currently  referenced 
edition  of  ANSI/ASME  B31.4  (1977) 
allows  welder  testing  under  the  ASME 
Code  as  well  as  under  API  1104.  The 
notice  stated  that  API  1104  and  the 
ASME  Code  have  applied  for  gas 
pipelines  since  issuance  of  the 
Department  of  Transportation  (DOT) 
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regulations  in  1970.  and  there  has  been 
no  problem,  either  in  compliance, 
enforcement,  or  the  appropriate  use  of 
either  standard. 

Discussion  of  Comments 

Seven  letter  comments  were  received 
in  response  to  the  notice,  one  from  the 
American  Petroleum  Institute  (API),  one 
from  the  Interstate  Natural  Gas 
Association  of  America,  and  five  from 
oil  and  gas  transportation  operators.  All 
commented  favorably  on  the  proposal  to 
incorporate  the  ASME  Code  for  welder 
qualification.  One  commenter,  however, 
Mobil  Oil  Exploration  &  Producing 
Southeast.  Inc.,  objected  to  listing  Jie 
1977  edition  in  the  DOT  regulations 
because  the  ASME  Code  has  been 
revised,  and  suggested  hsting  the  "latest 
edition"  only,  without  specifying  the 
date  of  that  edition.  Though  the  1983 
edition  of  the  ASME  Code  (with  a  1984 
supplement)  is  now  the  latest  edition, 
incorporation  of  an  edition  later  than 
1977  was  not  discussed  in  the  NPRM  or 
considered  by  the  Technical  Hazardous 
Liquids  Pipeline  Safety  Standards 
Committee  (THLPSSC).  Therefore, 
without  further  notice  of  review  before 
the  THLPSSC,  a  later  edition  may  not  be 
incorporated  in  the  final  rule.  Also,  MTB 
has  no  firm  indication  at  this  time  that 
incorporating  the  1977  edition  imposes 
an  actual  burden  on  any  operator  with 
rpgard  to  qualification  of  welders. 
Moreover,  six  out  of  seven  of  the 
commenters  to  the  notice  did  not  object 
to  listing  the  1977  edition  and  the  API 
made  specific  reference  to  the  1977 
edition  in  their  comment  letter.  For  these 
reasons  and  for  consistency  with  Part 
192  for  gas  pipelines,  the  final  rule 
incorporates  the  1977  edition  of  the 
AS.ME  Code.  The  final  rule,  however, 
recognizes  earlier  editions  that  could  not 
have  been  incorporated  into  Part  195  by 
the  language,  "*   *  *  a  welder  qualified 
under  an  earlier  edition  than  listed  in 
§  195.3  may  weld  but  may  not  requalify 
under  that  earlier  edition. 

Advisory  Committee  Review 

Section  204(b)  of  the  Hazardous 
Liquid  Pipeline  Safety  Act  of  1979  (49 
U.S.C.  2003(b])  requires  that  the 
proposed  amendment  to  §  195.222  be 
submitted  for  consideration  by  a  15- 
mcmber  advisory  committee  composed 
of  persons  knowledgeable  about  the 
transportation  of  hazardous  hquids  by 
pipeline.  The  committee  considered  the 
substance  of  the  proposed  amendment, 
as  set  forth  in  a  Regulatory  Project  at  a 
meeting  in  Washington,  D.C.,  on 
December  7,  1983.  In  its  report,  dated 
March  7, 1984  (a  copy  of  which  is  in  the 
docket),  the  committee  states: 


This  item  for  discussion  proposes  to  add 
Section  IX  of  the  ASME  Boiler  Code  (to)  Part 
195  for  welder  qualification,  bringing  Part  195 
up  to  dale  with  other  standards  and 
providing  flexibility  to  the  operator,  who  can 
determine  where  the  ASME  code  is 
appropriate  and  where  API  1104  is 
appropriate.  It  is  agreed  that  the  change  had 
no  adverse  impact  on  safety  standards, 
provides  flexibility,  giving  judgement  to  the 
operator,  and  brings  regulation  into  line  with 
practice  in  the  field. 

The  language  used  in  the  Regulatory 
Project  for  the  proposed  §  195.222 
differed  from  the  final  rule  in  containing 
the  phrase  "whichever  is  appropriate  for 
the  type  of  welding  to  be  performed"  to 
differentiate  between  qualification 
under  API  1104  or  the  ASME  Code. 
Review  of  that  phrase  during  the 
committee  meeting,  however,  generally 
shows  that  the  wording  is  not  necessary 
and  that  the  decision  of  which  standard 
to  use  is  left  up  to  the  operator.  For  this 
reason,  and  because  the  scope  of  each 
standard  clearly  defines  the  appropriate 
use,  the  phras^  is  omitted  from  the  final 
rule. 

Classification 

This  final  rule  i«  considered  to  be 
nonmajor  under  I'xecutive  Order  12291 
and  is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  The  rule 
merely  modifies  Part  195  requirements 
on  welder  qualification  to  be  consistent 
with  Part  192  and  the  commonly  used 
industry  codes. 

Since  the  impact  of  this  final  rule  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  195 

Ammonia,  Petroleum,  Pipeline  safety. 
Welders:  Testing. 

PART  195— (AMENDED] 

On  the  basis  of  the  foregoing,  MTB 
amends  Title  49  of  the  Code  of  Federal 
Regulations.  Part  195.  as  follows: 

1.  By  revising  §  195.222  to  read: 

§195.222    Welders:  Te«tin9. 

Each  welder  must  be  qualified  in 
accordance  with  section  3  of  API 
Standard  1104  or  section  IX  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
except  that  a  welder  qualified  under  an 
earlier  edition  than  listed  in  §  195.3  may 
weld  but  may  not  requalify  under  that 
earlier  edition. 

2.  Section  195.3  is  amended  by 

revising  paragraph  (c)(2)  to  incorporate 


Section  IX  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  as  follows: 

§  195.3    Matter  Incorporated  by  reference. 

***** 

(c)  *  •  • 

(2)  American  Society  of  Mechanical 
Engineers: 

(i)  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  VIH.  "Pressure  Vessels 
Division  1"  (1977), 

(ii)  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  IX,  "Welding 
Qualifications"  (1977). 
*•**,» 

(49  U.S.C.  2002;  49  CFR  1.53,  and  Appendix  A 
of  Part  1) 

Issued  in  Washington,  D.C..  on  September 
14,  1984. 

L.O.  Santman, 

Director.  Materials  Transportation  Bureau. 

|FR  Doc.  84-25017  Filed  9-1»-84.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 

[Docket  No.  31230-254] 

Tanner  Crab  off  Alaska;  Notice  of 
Season  Opening 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOA^A.,  Commerce. 
ACTION:  Notice  of  season  opening. 

summary:  The  Director.  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  desired  harvest 
level  of  Chionoecetes  opilio  Tanner  crab 
in  the  .Northern  Subdistrict  of  the  Bering 
Sea  District  in  Registration  Area  J  has 
not  yet  been  achieved  and  that 
additional  fishing  time  is  necessary  if  C. 
opilio  stocks  are  to  be  fully  utilized.  The 
Secretary  of  Commerce  therefore  issues 
this  notice  opening  the  fishing  season 
for  C.  opilio  in  the  Northern  Subdistrict 
by  vessels  of  the  United  States  until 
midnight  December  31. 1984.  This  action 
is  intended  as  an  appropriate 
management  mersure  to  achieve  the 
optimum  yield. 

date:  This  notice  is  effective  12:00  noon, 
Alaska  Daylight  Time  (ADT)  September 
15, 1984.  It  was  filed  for  public 
inspection  with  the  Office  of  the  Federal 
Register  on  September  17, 1984.  Public 
comments  on  this  notice  of  season 
opening  are  invited  until  October  1, 
1984. 

ADDRESSES:  Comments  should  be  sent 
to  Robert  W.  McVey.  Director,  Alaska 
Region.  National  Marine  Fisheries 


)  ' 
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Service.  P.O.  Box  1668,  Juneau.  AK 
99802.  During  the  15-day  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  public 
inspection  during  business  hours  (8:00 
am.  to  4:30  p.m.  ADT  weekdays)  at:  (1) 
The  NMFS  Kodiak  Field  Office.  ADF&G 
Building,  Kashevaroff  and  Mission 
Roads.  Kodiak.  Alaska,  and  (2]  the 
NMFS  Alaska  Regional  Office,  Federal 
Building.  Building  453,  709  West  Ninth 
Street,  Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Baglin  (Fishery 
•Management  Biologist,  NMFS),  907-486- 
4791. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  off  thr 
Coast  of  Alaska  (FMP),  which  governs 
this  fishery  in  the  fishery  conservation 
zone  under  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
provides  for  inseason  adjustments  of 
season  and  area  openings  and  closures. 
Implementing  rules  at  50  CFR  671.27(b) 
specify  that  notices  of  these  adjustments 
will  be  issued  by  the  Secretary  of 
Commerce  under  criteria  set  out  m  thdt 
section. 

Section  671.26(f)(1)  establishes  six 
districts  within  Registration  Area  J.  One 
of  these  is  the  Bering  Sea  District,  which 
is  further  divided  into  three  subdistricts 
for  the  purpose  of  better  monitoring  the 
fishery  to  conserve  smaller  units  of  crab 
stocks.  One  of  these  is  the  Northern 
Subdistrict.  for  which  a  desired  harvest 
level  of  24  million  pounds  of  C.  opiho  is 
ebtimated,  based  on  1983  NMFS  trawl 
abundance  surveys. 


The  ending  date  of  the  fishing  season 
for  C.  opilio  normally  is  August  1.  The 
1984  season  was  extended  by  notice 
until  August  22,  1984  (49  FR  30203,  July 
27,  1984),  in  response  to  requests  from 
the  North  Pacific  Fishing  Vessel 
Owner's  Association  and  the  fishing 
industry  for  more  fishing  time  in  which 
to  harvest  the  resource.  The  fishery  was 
closed  on  that  date  to  coordinate 
enforcement  of  the  State  of  Alaska's 
blue  king  crab  fishery,  which  was 
opened  as  scheduled  on  September  1, 
1984.  The  notice  extending  the  C.  opilio 
season  stipulated  that  the  Regional 
Director  would  evaluate  the  results  of 
the  extended  season  and  would  reopen 
the  fishery  if  further  harvest  was 
warrented.  The  total  1984  harvest  of  C. 
opilio  in  the  .Northern  Subdistrict 
through  .^ugust  22,  1984,  was  about 
335.000  pounds,  which  is  only  about  1,4 
percent  of  the  24  million  pounds 
available  for  harvest. 

Fishermen  and  processors  have       v* 
requested  the  Regional  Director  to 
reopen  the  fishery  to  allow  additional 
opportunity  to  harvest  the  available 
resource.  Because  substantial  amounts 
of  C.  opilio  are  unharvested.  the  current 
condition  of  C  opilio  stocks  remain 
good,  a  situation  that  was  not 
anticipated  at  the  beginning  of  the 
fishing  year.  The  Secretary,  therefore, 
reopens  the  fishery  for  C.  opilio  in  the 
,\orthern  Subdistrict  [as  described  at 
§  671,261  f)ll)(vi)(C]]  until  midmght. 
December  31,  1984,  when  inclem.ent 
weather  and  ice  conditions  will 
normally  force  this  fishery  to  close 

This  opening  will  be  effective  after 
this  notice  is  filed  for  public  inspection 
with  the  Office  of  the  Federal  Register 
and  it  has  been  publicized  for  48  hours 


through  procedares  of  the  Alaska 

Department  of  Fish  and  Game.  Public 
comments  on  this  notice  of  season 
opening  may  be  submitted  to  the 
Regional  Director  at  the  address  slated 
above.  If  comments  are  received,  a 
notice  wiU  be  published  in  the  Federal 
Register  confinning  this  notice's 
continued  effect,  modifying  it.  or 
rescinding  it 

Other  Matters 

Tanner  crab  stocks  in  the  Northern 
Subdistrict  will  be  subject  to 
underharvest  unless  this  season  opens    . 
promptly.  Loss  of  fishing  time  could 
have  an  adverse  economic  impact  on 
Tanner  crab  fishermen  and  processors, 
many  of  whom  have  already  been 
affected  by  declines  in  king  crab  stocks 
The  Agency,  therefore,  finds  for  good 
cause  that  advance  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest,  and  that 
no  delay  should  occur  in  its  effective 
date. 

This  action  is  taken  under  50  CFR 
571.27  and  complies  with  Executive 
Order  12291,  It  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  It  does  not  contain  any 
collection  of  information  request  as 
defined  in  the  Paperwork  Reduction  Act 

List  of  Subjects  in  50  WR  Part  671 

Fisheries. 

.Authority:  16  U  S,C  1801  P!  seq. 
Dated  September  14  1984. 
|o»epti  W.  Angelovic, 

Deputy  Assista"'  Admnistrator  'or  Science 

end  Technniopy.  Satwnai  Manne  Fishenps 

Service 
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Proposed  Rules 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  oites  and 
regutalions.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
mal«ng  prior  to      the  adoption  of  the  final 
mtes. 


DEPARTMENT  OF  AGRICULTURE 

Agiicuiturai  Marketing  Service 

7  CFR  Part  910 

(Docket  No.  AO-144-A14-R01I 

Lemons  Grown  In  California  and 
Arizona 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Further  Extension  of  Time  for 
Filing  Briefs. 

SUMMARY:  This  extension  of  time  is 
necessary  to  allow  interested  persons 
additional  time  to  prepare  and  file  briefs 
with  respect  to  a  hearing  held  on  a 
proposed  marketing  agreement  and 
amendments  to  the  marketing  order 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona. 
DATt  The  date  by  which  written  briefs 
must  be  postmarked  is  extended  to 
October  15, 1984. 

ADDRESS:  Interested  persons  may  send 
written  briefs  to  the  Hearing  Clerk. 
Room  1077-South  Building.  USDA. 
Washington.  D.C.  20250.  where  they  will 
be  available  for  inspection  during 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  ].  Doyle,  Chief,  Fruit  Branch. 
Fruit  and  Vegetable  Division,  USDA. 
AMS.  Washington,  D.C.  20250, 
Telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  On 
February  28, 1984.  the  Administrative 
Law  Judge  presiding  over  the  hearing  on 
a  proposed  marketing  agreement  and 
amendments  to  the  marketing  order 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona  set  July  16, 
1984.  as  the  date  by  which  interested 
persons  could  file  briefs  with  respect  to 
the  hearing.  Notice  of  the 
aforementioned  hearing  was  published 
in  the  December  13, 1983,  issue  of  the 
Federal  Register  (48  FR  55472). 

Subsequently,  a  number  of  persons 
requested  additional  time  to  review  the 
hearing  record  and  prepare  their  briefs. 


Accordingly,  on  July  11, 1984,  (49  FR 
28566),  the  time  for  the  filing  of  written 
briefs  by  all  interested  persons  was 
extended  to  September  15, 1984. 

A  request  for  further  extension  of  time 
to  review  the  hearing  record  and 
prepare  brief  has  been  received. 
Accordingly,  the  time  for  the  filing  of 
written  briefs  by  all  interested  persons 
is  hereby  extended  to  October  15, 1984. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  orders,  California,  Arizona, 
Lemons. 

(Sees.  1-19,  48  Stat  3-,.  as  amended;  7  U.S.C. 
601-674) 

Dated:  September  18, 1984, 

VVilliam  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 

|FR  Doc  94-25179  Filed  9-l»-84.  9-05  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
(Oocket  No.  84-NM-9»-AO] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  B2  and  B4 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  an 
airworthiness  directive  (AD)  that  would 
require  repetitive  inspections  and 
operational  tests  of  the  tailplane  trim 
actuators  on  certain  Airbus  Industrie 
Model  A300  series  B2  and  B4  airplanes. 
Incidents  of  broken  actuator  gears, 
damaged  seals,  and  other  in-service 
difficulties  concerning  the  actuators 
have  been  reported.  These  actions  are 
necessary  to  prevent  jammed  control 
surfaces  which  could  lead  to  hazardous 
flight  conditions. 

DATES:  Comments  must  be  received  no 
later  than  November  9, 1984. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Centreda,  Avenue  Didier 
Daurat,  31700  Blagnac,  France,  or  may 
also  be  examined  at  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Seattle  Certification 
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Office,  9010  East  Marginal  Way  South. 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sulmo  Mariano,  Foi^ign  Aircraft 
Certification  Branch,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region;  telephone  (206)  431- 
2979.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
98-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle  Washington  98168. 

Discussion 

The  French  Civil  Aviation  Authority 
(DGAC)  has  issued  a  Consigne  de 
Navigabilite  which  mandates 
compliance  with  Airbus  Industrie 
Service  Bulletins  A300-27-130  and 
A300-27-132,  and  Lucas  Aerospace 
Service  Bulletins  723-27-584  and  723- 
27-582.  Two  items  concerning  the 
tailplane  trim  actuators  can  lead  to 
hazardous  flight  condition,  namely: 

A.  Tests  done  by  the  manufacturer 
have  shown  the  potential  for  a  dormant 
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failure  mode  on  the  autuators"  control 
valves.  This  condition  can  lead  to 
jammed  control  surfaces.  Airbus 
Industrie  Service  Bulletin  A300-27-132 
prescribes  repetitive  operational  tests 
on  the  actuators. 

B.  Broken  actuator  gears,  damaged 
seals,  and  other  in-service  difficulties 
concerning  the  actuators  have  been 
reported.  Airbus  Industrie  Service 
Bulletin  A300-27-130  and  Lucas 
Aerospace  Service  Bulletins  723-27-582 
and  723-27-584  prescribe  repetitive 
inspections  of  the  actuators  and 
component  replacement  and  repairs,  as 
necessary. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspections  and  operational  tests  of  the 
tailplane  trim  actuators  to  prevent 
jammed  control  surfaces. 

It  is  estimated  that  33  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  the  U.S.  operators 
is  estimated  to  be  $13,200.  For  these 
reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  tlie 
criteria  of  Executive  Order  12291.  Few,  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 
Part  3»— [AMENDED] 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  AviaUon 
Regulations  (14  CFR  39.13)  by  adding  the 

following  new  airworthiness  directive: 

Airbus  Industxie:  Applies  to  model  A300  B2 
and  B4  series  airplanes,  certificated  in  all 
categories.  To  detect  failure  of  the  trim 
actuator*  for  the  horizontal  stabilizers, 
accomplish  the  following  within  120  days 
after  the  effective  date  of  this  AD  or 
upon  reaching  the  number  of  hours  time 
in  service  specified  in  the  service 
bulletins,  whichever  occurs  later,  unless 
previously  accomplished. 
A.  inspect  test  repair,  and  modify,  as 

necessary,  the  tailplane  trim  actuators,  in 

accordance  with  the  service  bulletins  listed 

below: 


Airbus  Industrie  A300-27-130,  Revision  2. 

dated  October  la  1980 
Airbus  Industrie  A30O-27-132,  Revision  4. 

dated  October  90, 19B1 
Lucas  Aerospace  72J-27-584.  dated  January 

5.1980 
Lucas  Aerospace  723-Z7-SB2.  Revision  1, 

dated  July  27, 1979 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  he 
used  when  approved  by  the  Manager.  Seattle 
Aircrsfl  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  in8p>ections  and/or 
modifications  required  by  this  AD. 

(Sea  313(a),  314(a).  601.  and  1102  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a),  1421  through  1430,  and  1502):  49 
U.S.C.  106(gJ  (Revised.  Pub.  L  97-449.  )anuar> 
12.  1983);  and  14  CFR  11.85) 

Note. — ^For  the  reasons  discussed  earher  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  •  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  110034;  February  26.  1979]; 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  l>ecause  few.  if  any. 
AirtNis  Industrie  A300  airplanes  are  operated 
by  small  entities.  A  copy  of  a  <kah  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FO«  FURTMER 

INFORMATION  CONTACT  " 

Issued  in  Seattle,  Washington.  September 
la  1964. 

Lv°y  A.  Keith, 

Acting  Director.  Northwest  Mountain  Region. 

\FK  Doc  S4-ZWSe  RW  S-1S-S4:  8:45  am) 
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14  CFR  Part  39 

[Dockst  No.  •4-NM-05-AO] 

Airworthiness  Directives:  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 

ACTION:  Notice  of  proposed  rulemaking 
[NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  which 
would  require  replacement  of  O-rings 
used  in  evacuation  slide  and  slide/raft 
pressure  regulators  on  Boeing  Model  47 
airplanes  equipped  with  BJ.  Goodrich 
slides  and  slide/rafts.  This  AD  is 
prompted  by  several  inflation 


malf  uncliaBS  expeheaoed  by  operalon 
which  have  resaltad  in  delayed  teflatkm 
or  non-inflatiaa  of  the  units  ibUowing 
deployment.  This  situation  could 
jeopardize  successful  emergency 
evacuation  of  an  airplane. 

DATEK  Conunents  must  be  received  on 
or  befoce  November  9. 1W4.  Coopliance 
required  withia  one  year  ai  the  effective 
date  qI  the  AO. 


:  The  service  doctmients 
cited  in  this  AD  may  be  obtained  tipon 
request  from  tiie  B.F.  Goodridi 
Engineered  Prtsdocts  Group,  Aerospace 
Defense  Division.  Akron.  Ohio  44318,  or 
the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle, 
Washington  96124.  T>ris  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  RnrmcR  information  contact: 

Mr.  Jeff  Gardlin.  Airframe  Branch, 
Seattle  Aircraft  Certification  OfRce. 
FAA,  Northwest  Mountain  Region: 
telephone  (206)  431-2932.  MaiUng 
address:  FAA,  Northwest  Mountain 
Region,  Seattle  Aircraft  Certification 
Office.  ANM-120S,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Comnoeats  InvHad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  dupUcate  to 
the  address  specified  below.  All 
comunications  received  on  or  before  the 
closing  date  for  comments,  specified 
above,  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  a\ailable, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
the  proposed  AD.  will  be  filed  in  the 
Rules  Docket. 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
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9S-AD,  Office  of  the  Regional  Counsel, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  gei6& 

Discussion 

Four  operators  have  reported  multiple 
inflation  malfunctions  of  B.F.  Goodrich 
evacuation  slides  and  slide/rafts 
installed  on  Boeing  Model  747  airplanes. 
These  malfunctions  are  caused  by 
decomposition  of  the  O-rings  in  the 
pressure  regulators  installed  on 
evacuation  slides  and  slide/rafts  (part 
numbers  as  indicated  In  the  service 
bulletins  referenced  in  this  AD).  The  O- 
rings  can  chemically  decompose  and 
become  banded  to  the  pressure  regulator 
cylinder,  thereby  inhibiting  actuation  of 
the  inflation  mechanism.  This  can  result 
in  delaying  or  preventing  inflation  of  the 
slide  or  slide/raft  following  deployment. 
This  malfunction  has  been  experienced 
in  service  and  during  tests  conducted  by 
airlines  and  the  airplane  manufacturer. 
Delays  in  inflation  ranged  from  a  few 
seconds  to  several  minutes.  In  some 
cases,  inflation  was  prevented  entirely. 

Since  any  delay  or  failure  of  inflation 
of  the  slides  or  slide/rafts  could 
jeopardize  successful  evacuation  of  an 
airplane,  an  AD  is  being  proposed  which 
would  require  replacement  of  pressure 
regulator  O-rings  in  accordance  with 
B.F.  Goodrich  Service  Bulletins  25-084, 
25-088,  and  25-090. 

It  is  estimated  that  150  planes  of  U.S. 
Registry  would  be  affected  by  this  AD. 
Approximately  40  manhours,  at  an 
average  labor  cost  of  $40  per  manhour, 
would  be  required  to  modify  each 
airplane.  The  cost  of  parts  is  estimated 
at  $700  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
is  estimated  to  be  $345,000. 

For  these  reasons,  the  proposed  rule 
is  not  considered  to  be  a  major  rule 
under  the  criteria  of  Executive  Order 
12291.  Few,  if  any.  small  entities  within 
the  meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Acordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Boeing:  Applies  to  Model  747  airplanes 

equipped  with  B.F.  Goodrich  evacuation 
slides  and  slide/rafts,  part  numbers  (P/ 
N)  as  specified  in  B.F.  Goodrich  service 
bulletins  noted  below.  Compliance 
required  as  indicate. 
To  assure  proper  inflation  of  slides  and 

slide/rafts,  within  one  year  after  the  effective 


date  of  this  amendment,  accomplish  the 
following  unless  previously  accomplished. 

A.  For  airplanes  equipped  with  the  B.F. 
Goodrich  slides  or  slide/rafts  noted  in  B.F. 
Goodrich  Service  Bulletin  25-090,  Revision  1, 
dated  May  10, 1984,  replace  pressure 
regulator  O-rings  in  accordance  with  the 
service  bulletin  or  later  FAA  approved 
revisions. 

B.  For  Boeing  Model  747-300  airplanes 
equipped  with  B  F.  Goodrich  slides.  P/N 
7A1323,  accoraplish  regulator  replacement  in 
accordance  with  B.F.  Goodrich  Service 
Bulletin  25-084.  dated  November  7. 1983,  or 
later  FAA  approved  revisions. 

C.  For  airplanes  equipped  with  slide/rafts 
installed  in  accordance  with  Supplemental 
Type  Certificates  (STC)  SA574GI*  SA575GL, 
SA744GL.  or  SA745CL.  accomplish  pressure 
regulator  O-ring  replacement  in  accordance 
with  B.F.  Goodrich  Service  Bulletin  25-088, 
Revision  1.  dated  May  9, 1984,  or  later  FAA 
approved  revisions. 

D.  An  alternate  means  of  compliance 
which  provides  an  equivalent  level  of  safety 
may  be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

E.  Aircraft  may  be  ferried  to  a  base  for 
maintenance  in  accordance  with  Sections 
21.197  and  21.199  of  the  Federal  Aviation 
Regulations. 

All  persons  effected  by  this  directive  who 
have  not  already  received  B.F.  Goodrich 
Service  Bulletin  25-064,  25-088.  and  25-090, 
may  obtain  copies  upon  request  to  B.F. 
Goodrich  Engineered  Products  Group, 
Aerospace  Defense  Division,  Akron,  Ohio 
44318,  or  Boeing  Commercial  Airplane 
Company,  P.  O.  Box  3707,  Seattle, 
Washington  98124.  These  documents  may 
also  be  examined  at  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal  Way 
South,  Seattle.  Washington. 
(Sees.  313(a),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a),  1421  through  1430  and  1502); 
49  U.S.C.  106(g)  (revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 1979); 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any. 
Model  747  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 


Issued  in  Seattle,  Washington,  on   s 
September  10, 1984. 

Leroy  A.  Keith, 

Acting  Director  Northwest  Mountain  Region. 
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14  CFR  Part  39 

(Docket  No.  84-NM-79-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe-146  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  amendment  proposes  an 
airworthiness  directive  (AD)  applicable 
to  certain  BAe-146  airplanes  which 
would  require  a  one-time  inspection  of 
the  escape  chute  girt  bars  on  the 
passenger/service  doors  to  insure  they 
are  properly  assembled.  There  have 
been  two  reported  cases  of  the  girt  bar 
becoming  detached  from  the  floor 
brackets  during  a  demonstration  of  the 
escape  chute  operation,  resulting  in 
separation  of  the  chute  from  the 
airplane.  Loss  of  the  escape  chute  could 
prevent  safe  emergency  evacuation  of 
the  airplane. 

DATES:  Comments  must  be  received  no 
later  than  October  9, 1984. 

addresses:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  British  Aerospace, 
Librarian  for  Service  Bulletins,  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041,  or  may  be 
examined  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N.  Wantiez,  Foreign  Aircraft 
Certification  Branch.  ANM-150S.  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South.  Seattle, 
Washington;  telephone  (206)  431-2977. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
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above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rule  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
7^AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  civil  airworthiness 
authority  for  the  United  Kingdom,  has 
classified  British  Aerospace  BAe-146 
Alert  Service  Bulletin  52-A14  as 
mandatory. 

There  have  been  two  reported  cases 
of  the  door  girt  bars  becoming  detached 
from  the  floor  brackets  during 
demonstration  of  escape  chute 
operation,  resulting  in  separation  of  the 
chute  from  the  aircraft.  There  is 
evidence  to  show  that  this  was  a  result 
of  incorrect  assembly  of  one  of  the  girt 
bar  stop  bolts.  It  is  necessary  to 
examine  all  girt  bars  to  ensure  that 
these  bolts  have  been  assembled 
correctly. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  inspection 
of  the  door  girt  bars  for  correct 
assembly. 

It  is  estimated  that  eight  airplanes  of 
U.S.  Registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Repair  parts  are  not  required.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $3,200.  For  these  reasons,  the 
proposed  rule  is  not  considered  to  be  a 
major  rule  under  the  criteria  of 
Executive  Order  12291.  Few,  if  any. 


small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  would  be 
affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

British  Aerospace:  Applies  to  Model  BAe-146 
airplanes  as  listed  in  British  Aerospace 
Alert  Service  Bulletin  52-A14  dated  June 
6.  1984,  certificated  in  all  categories. 
Compliance  is  required  within  30  days 
after  the  effective  date  of  this  AD.  To 
prevent  loss  of  the  emergency  escape 
chute,  accomplish  the  following,  unless 
previously  accomplished. 

A.  Inspect  the  passenger/service  door  girt 
bars  for  correct  assembly  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  52- 
A14.  dated  June  6, 1984.  Reassemble  as 
required  by  the  service  bulletin.  Prior  to 
installation,  replacement  girt  bars  must  also 
be  inspected  in  accordance  with  the  ser\-ice 
bulletin. 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

(Sees.  313(a).  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
use.  1354(a),  1421  through  1430,  and  1502): 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.85) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291,  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 1979): 
and  it  is  certified  under  the  cnteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any, 
Model  BAe-146  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft  regulator>' 
evaluation  has  been  prepared  for  this  action 
and  has  been  placed  in  the  regulatory  docket 
A  copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "POm 

FURTHER  INFORMATION  CONTACT." 

Issued  in  Seattle.  Washington,  on 
September  6, 1964. 

Wayne  J.  Barlow, 

Acting  Director.  Morthwest  Mountain  Region 
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14CFRPM139 

[Docket  Na  •4-MM-«7-AO] 

AlrworttiineM  DirecttvM;  Britiah 
Aerospac*  Modal  HS/BH/DH  125 
Sertaa  Alrplanaa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

auMMARY:  This  notice  proposes  an 
airworthiness  directive  [fiio]  that  would 
require  modification  of  the  electrical 
power  supply  system  in  certain  British 
Aerospace  Model  HS  125  series 
airplanes  to  ensure  that  electrical  power 
is  available  to  the  audio  communication 
system  in  the  event  of  a  principal 
electrical  (PE)  bus  failure.  This  action  is 
necessary  to  avoid  loss  of  audio  system 
communication  between  flight  crew, 
groimd  personnel,  and  other  aircraft.  In 
certain  weather  conditions,  this 
communication  breakdown  has  the 
potential  for  creating  a  flight  hazard. 

DATES:  Comments  must  be  received  no 
later  than  November  9. 1984. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace  Inc..  Box  17414,  Dulles 
International  Airport,  Washington.  D.C. 
20041,  or  may  also  be  examined  at  the 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Sulmo  Mariano,  Foreign  Aircraft 
Certification  Branch,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest  ' 
Mountain  Region;  telephone  (206)  431- 
2979.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-88966,  Seattle,  Washington 
98168. 

SUPPl£MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
and  be  submitted  in  duplicate  to  the 
address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
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both  before  and  after  the  closing  date 
for  comments,  in  the  Rule*  Docket  for 
examination  by  interested  persons.  A 
report  summarixing  each  FAA-puWic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  Attention: 
Airworthiness  Rules  Docket  No.  a4-NM- 
87-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle.  Washington  9816a 

Discussion 

The  United  Kingdom  Ovil 
AhTvorthiness  Authority  (CAA)  has,  in 
accordance  with  existing  provisions  of  a 
bilateral  agreement,  informed  the  FAA 
of  an  unsafe  condition  on  certain  British 
Aerospace  Model  HS/BH/DH  125  Series 
airplanes  which  must  be  corrected  by 
complying  with  Bristish  Aerospace  HS 
125  Service  Bulletin  23-21-{8765).  The 
unsafe  condition  and  corrective  action 
are  described  as  follows: 

In  the  event  of  a  principal  electrical 
(PE)  bus  failure,  the  audio  system 
communication  between  the  flight  crew, 
ground  personnel,  and  other  aircraft 
would  be  lost  These  airplanes  normally 
fly  in  airspace  that  contains  a  high 
number  of  other  aircraft  and  usually  fly 
under  IFR  conditions.  The  loss  of 
communication  with  airport  tower 
personnel  would  make  the  congested 
airspace  near  the  airport  unsafe.  To 
prevent  loss  of  communication  from 
occurring,  British  Aerospace  HS  125 
Service  Bulletin  23-21-{a765j  prescribes 
incorporation  of  fuse  or  circuit  breaker 
linking  changes  so  that  electrical  power 
for  the  audio  communication  system  is 
transferred  from  the  PE  bus  to  the 
principal  service  [PS]  electrical  bus  if  PE 
bus  failure  occurs.  The  manufacturer 
has  issued  paragraphs  2  and  3  of  the 
service  bulletin  in  the  form  of 
supplements,  applicable  to  individual  or 
grouped  aircraft;  this  was  necessary  due 
to  variations  in  the  audio  integrating 
systems.  The  serial  numbers  of  the 
airplanes  affected  by  Service  Bulletin 
23-21-{8785)  and  the  corresponding 
supplements  are  listed  in  Planning 
Information  of  the  service  bulletin. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement.  " 

Since  these  conditions  are  likely  to 
exist  on  airplanes  of  this  model 


registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  the 
previously  mentioned  corrective  action. 
It  is  estimated  that  86  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  cost  would  be  $40  per  manhour 
Parts  are  estimated  at  $100  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $15,480.  For  these 
reasons,  the  proposed  rule  is  not 
considered  to  be  a  major  rule  under  the 
criteria  of  E^cecutive  Order  12291.  Few.  if 
any,  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  would  be 
affected.       i 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft 
The  Proposed  Amendment 

PART  39— (AMENDED] 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  [14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

British  Aeroapaca:  Applies  to  British 

Aerospace  Model  HS/BH/DH  125  series 
airplanes  with  the  serial  numbers  listed 
in  the  applicability  statement  of  British 
Aerospace  HS  125  Service  Bulletin  23- 
21-{87ft5),  dated  March  22, 1983. 
Compliance  is  required  within  180  days 
after  the  effective  dale  of  this  AD  onless 
previously  accomplished.  To  prevent 
failure  of  the  audio  communication 
system,  accomplish  the  foUowing: 

A.  Modify  tJie  power  supply  system  in 
accordance  with  the  accomplishment 
instructions  of  the  service  bulletin. 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  OfTice,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21 197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishmest  of  inspections  and/or 
modiflcations  required  by  this  AD. 

(Sees.  313(a).  314(a),  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  VS.C. 
1354(a).  1421  through  1430,  and  1502):  49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449,  )anuary 
12, 1983):  and  14  CFR  11.85) 

Note. — For  tke  reasons  discussed  earUer  in 
the  preamble,  the  FAA  has  delerminad  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Ordsr  12291,  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 1979): 
and  it  is  certified  under  the  cnteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated. will  not  have  a 
significant  economic  impact  on  a  substantial 


number  of  imall  entities  because  few,  if  any, 
British  Aerospace  Model  HS/BH/DH  125 
airplanes  are  operated  by  srmB  entities.  A 
copy  of  a  draft  regulatory  evahiation 
prepared  for  this  action  is  contakwd  in  the 
regulatory  docket.  A  copy  may  be  obtkined 
by  contacting  the  person  identified  under  the 
caption  "FOM  nWTHER  MFOMMTIOH 
COMTACT." 

Issued  in  Seattle.  Washington,  on 
September  10,  1984. 

Leroy  A.  Kaith. 

Acting  Director.  Northwest  Mountain  Region. 

[FR  Doc  84-24854  Filed  9-19-84;  8:45  amj 
BILLINQ  CODE  4910- 1»-M 


14  CFR  Part  39 

(Docket  Na  •4-MM-80-AO) 

AirwortNness  Directives:  Cansdair 
Model  CL-600-1A11  (CL-600)  and  CL- 
600-2A12  (CL-601)  Atopianea. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD)  that  would 
require  reifltoving  paint  from  the  wing 
center  section  lower  surface  if  that 
surface  is  not  properly  finished.  This 
surface  must  be  finished  using  an 
aluminum  loaded  paint  sind  primer,  or 
left  unpainted.  This  action  is  necessary 
to  provide  adequate  lightning  protection 
for  the  lower  wing  center  section  skin 
surface  and  prevent  sparking  in  the  fuel 
tank. 

DATES:  Comments  must  be  received  no 

later  than  October  10, 1984. 
ADDRESSES:  The  applicable  drawings 
specified  in  this  AD  may  be  obtained 
upon  request  from  Canadair  Limited. 
1800  Laurentien  Blvd..  Saint-Laurent, 
Quebec.  Canada  H4R  1K2.  or  may  be 
examined  at  the  Federal  Aviation 
Administration.  Northwest  Moimtatn 
Region.  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Harold  N.  Wantiez.  Foreign  Aircraft 
Certification  Branch,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  NorUiwest 
Moimtain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATIOM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
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written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
80-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion: 

The  Canadian  Department  of 
Transport  [DOT]  has  issued  AD  CF-84- 
06,  requiring  removal  of  any  incorrect 
finish  applied  to  the  lower  wing  center 
section  surface  of  Model  CL-600-1  All 
and  CL-600-2A12  airplanes  within  six 
calendar  months.  This  finish  must  be 
removed  and  replaced  with  an 
aluminum  loaded  paint  or,  alternatively, 
the  surface  must  be  left  unpainted.  Until 
the  finish  modification  is  accomplished, 
a  placard  must  be  installed  in  the 
cockpit  prohibiting  flight  into  areas 
where  lightning  conditions  are  known  to 
exist. 

Tests  and  analysis  indicate  that  the 
skin  thickness  of  the  lower  wing  center 
section,  which  is  between  .050  and  .060 
inches,  may  not  be  adequate  to  protect 
the  fuel  tank  at  that  location  from 
lightning  swept  strokes,  if  a  paint  with 
insufficient  conductivity  is  applied, 
since  stroke  attachment  may  build  up 
enough  energy  to  cause  sparking  on  the 
inside  of  the  fuel  tank  which  could  ignite 
vapors. 

The  Canadian  DOT  issued  AD  CF-84- 
06,  which  requires  removal  of  the  wing 
center  section  lower  surface  paint  if  the 
surface  was  improperly  finished. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 


Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  which  requires  the  proper 
finishing  of  the  wing  center  section 
lower  surface. 

It  is  estimated  that  approximately  50 
airplanes  would  be  affected  by  this  AD. 
that  it  would  take  approximately  40 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Materials  are  estimated  at  $600  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $110,000. 
For  these  reasons,  the  proposed  rule  is 
not  considered  to  be  a  major  rule  under 
the  criteria  of  Executive  Order  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  by  adding  the 
following  new  airworthiness  directive: 

Canadair  Applies  to  all  Canadair  Model  CI^ 
600-lAll  (CL-600)  and  CL-600-2A12 
(C1/-601)  airplanes  certificated  in  all 
categories.  Compliance  is  required  as 
indicated  unless  already  accomplished. 
To  provide  adequate  lightning  protection 
for  the  wing  center  section  lower  skin  in 
the  area  of  the  center  wing  fuel  tank  (i.e.. 
forward,  center,  aft  lower  wing  panels 
between  wing  stations  65  left  and  65 
right),  accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  unless  the  center  wing  fuel  tank 
skin  surface  is  unpainted  or  has  b>een  painted 
in  accordance  with  NOTE  11  of  Canadair 
Drawing  600-40452  or  601-40452,  install  a 
locally  manufactured  placard  on  the  left  hand 
main  instrument  panel  using  letters  of  V^-inch 
minimum  height,  which  reads  as  follows: 
"NOT  APPROVED  FOR  FUGHT  INTO 
AREAS  WHERE  UGHTING  CONT)mONS 
ARE  KNOWN  TO  EXIST." 

B.  Within  the  next  six  calendar  months 
after  the  effective  date  of  this  AD,  ensure  that 
the  center  wing  fuel  tank  lower  skin  surface 
is  either  unpainted  or  painted  with  an 
aluminum  loaded  paint  and  primer,  in 
accordance  with  NOTE  11  of  Canadair 
Drawings  600-40452  or  601-40452. 

C.  Upon  completion  of  paragraph  B.  above, 
remove  placard  installed  in  accordance  with 
paragraph  A.,  above. 

D.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 


accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 
(Sees.  313(a),  314(a).  601  through  810,  and  1102 
of  the  Federal  Aviation  Act  of  1958  (40  U.S.C. 
1354(a).  1421  through  1430.  and  1502):  49 
use.  106(g)  (Revised  Pub.  L  97-449.  January 
12. 1983);  and  14  CFR  11.85) 

Note. — ^For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  2a  1979): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibihty  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  l>ecause  few.  if  any, 
Canadair  CL  600  or  CL  601  airplanes  are 
operated  by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A  copy 
may  \x  obtained  by  contacting  the  person 
identified  under  caption  "FOU  nNrmcN 

INFORMATION  CONTACT." 

Issued  in  Seattle.  Washington,  on 
September  10. 1984. 
Leroy  A.  Keith, 
Acting  Director  Northwest  Mountain  Region. 

(FR  Doc  S4-248S2  Pilad  »-1»-M.  S4S  sml 
BILUNO  COM  4«10-1S-M 


14  CFR  Part  39 

(Docket  No.  S4-NM-8S-A0] 

Alrworthineas  DIractivas;  McOonnail 
Douglaa  Modal  DC-9  and  C-9  (MIHtaiY) 
Airplanes 

AOENCy:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  that  would 
require  modification  of  the  battery 
charger  on  certain  McDonnell  Douglas 
Model  DC-9  and  C-9  (Military) 
airplanes.  Six  incidents  of  battery 
charger  failures  have  been  recently 
reported.  Since  all  six  failed  battery 
chargers  showed  evidence  of  overheat, 
this  action  is  necessary  to  prevent  the 
potential  for  a  localized  fire  and  the 
potential  loss  of  both  the  Battery  Direct 
and  Battery  Buses  which  provide 
emergency  electrical  power. 
DATES:  Comments  must  be  received  no 
later  than  November  9, 1984. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
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California  90846.  Attention;  Director. 
Publications  and  Training.  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach. 
California. 

FOR  FunTHCR  mroi—ATioii  contact: 
Mr.  George  Y.  Mabiini,  Aerospace 
Engineer.  Systems  »  Equipment  Branch. 
ANM-130L,  FAA,  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Ofhce,  4344  Donald 
Douglas  Drive.  Long  Beach.  California 
90606;  telephone  (213)  548-2831. 
SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  under  the  caption 
"AvailabiUty  of  NPRM."  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-pubiic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  Filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  84-NM- 
88- AD.  17900  Pacific  Midway  South,  C- 
68966.  Seattle.  Washington  98168. 

Discussion 

During  the  period  March  9, 1983, 
through  March  19. 1984.  five  DC-9 
operators  have  reported  six  battery 
charger  failure  incidents  that  have  been 
attributed  to  failure  of  electromagnetic 
interference  (EMI)  filter  capacitor  Cl7  in 
the  Sundstrand  P/N  28340061-04  battery 
charger.  Capacitor  Cl7  is  an  8  mfd.  200 
Vdc  metalized  polycarbonate  capacitor. 
Although  all  six  reported  failures  were 
discovered  on  the  groond.  this  type  of 
failure  can  occtir  in  flight.  Phre  of  the  six 
battery  charger  faihires  were  discovered 


when  smoke  was  observed  coming  from 

the  EE  compartment  where  the  battery 
charger  and  the  main  aircraft  batteries 
are  located.  The  other  battery  charger 
failure  was  discovered  when  the  battery 
charger  circuit  breaker  had  opened.  All 
of  the  failed  battery  chargers  showed 
evidence  of  overheat. 

In  three  incidents,  the  battery  meter 
shunt  S4-1  opened,  acting  as  a  fuse 
between  the  main  aircraft  batteries  and 
the  failed  battery  charger.  The  opened 
battery  meter  shunt  electrically 
disconnected  the  Battery  Direct  Bus 
from  the  main  aircraft  batteries  resulting 
in  the  loss  of  both  the  Battery  Direct  and 
Battery  Buses. 

Sundstrand's  investigations  of  the 
failed  battery  chargers  revealed  that  the 
primary  cause  of  all  the  failures  was  the 
failure  of  EMI  filter  capacitor  Cl  7.  When 
Cl7  failed,  the  capacitor's  metallic  case 
ruptured,  forcing  its  positive  cap  and 
terminal  into  contact  with  a  ground 
terminal  mounted  adjacent  to  the 
capacitor,  and  shorting  the  output  of  the 
battery  charger.  This  also  caused  a  short 
circuit  with  only  the  filter  choke  in 
series  with  the  main  aircraft  batteries. 
This  fault  resulted  in  extreme  heat 
generation  and  combustion  of  adjacent 
epoxy  encapsulated  components  within 
the  battery  charger. 

Therefore,  in  consideration  of  the 
potentially  hazardous  consequence  of 
this  type  of  fault,  the  proposed  AD  is 
considered  to  be  necessary.  Sundstrand 
Service  Bulletin  26340061-24-2  dated 
Feburary  24. 1984,  as  referenced  by 
McDonnell  Douglas  DC-9  Service 
Bulletin  24-73,  dated  March  21. 1984. 
was  released  to  modify  the  Sundstrand 
P/N  26340061-04  battery  chargers.  The 
modification  consists  of  removing  EMI 
filter  capacitor  Cl7  from  all  Sundstrand 
P/N  26340061-04  battery  chargers. 
Analysis  and  testing  has  indicated  that 
capacitor  Cl7  is  not  required  for  EMI 
suppression.  The  proposed  AD  has  two 
compHance  periods  in  which  to  modify 
the  battery  chargers;  the  shorter 
compliance  period  is  required  for 
battery  chargers  having  certain  specific 
capacitors  which  have  demonstrated  a 
higher  failure  rate  than  the  others.  The 
affected  battery  chargers'  serial 
numbers  are  listed  in  Section  I, 
paragraph  4.A.  of  Sundstrand  Service 
Bulletin  26340061-24-2.  The  longer 
compliance  period  is  required  for  all 
other  Sundstrand  P/N  26340061-04 
battery  chargers. 

Cost  Estimate 

The  estimated  costs  associated  with 
the  proposed  AD  are  as  follows:  Six 
hundred  forty-seven  airplanes  of  U.S. 
Registry  are  affected  which  would 
require  approximately  one  manhour  per 


airplane  to  accomplish  the  modification 
at  an  average  labor  charge  of  $40  per 
manhour.  Based  upon  these  figures,  the 
economic  impact  of  this  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $25,680. 
For  these  reasons,  the  proposed  rule  is 
not  considered  to  be  a  ma)or  rule  under 
the  criteria  of  Executive  Cta'der  12291. 
Few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  would  be  affected. 

List  of  Subjects  hi  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 
PAfrr  39— (AMENDED! 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Pari  39  of  the  Federal  Aviation 
Regulations  (14  CFT?  39.13)  by  adding  the 
following  new  airworthiness  directive 
(AD): 

MoDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-S  and  C-fl  (Military) 
airplanes,  certificated  in  all  categories. 
equipped  with  Sundstrand  P/N  28340061- 
04  battery  charger.  Compliance  required 
as  indicated,  unless  previously 
accomplished. 
To  prevent  the  potential  for  a  localized  fire 
and  the  potential  loss  of  the  Battery  Direct 
and  Battery  Buses  which  provide  emergency 
electrical  power,  accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  modify  Sundstrand  P/N  28340061- 
04  battery  chargers  whose  serial  numbers  arc 
listed  in  Section  I,  paragraph  4.A.  of 
Sundstrand  Service  Bulletin  28340061-24-2 
dated  February  24. 1984.  in  accordance  with 
the  Accomplishment  Instructions  of  the 
Sundstrand  service  bulletin  as  referenced  by 
McDonnell  Douglas  DC-a  Service  Bulletin  24- 
73.  dated  March  21, 1984.  or  later  revisions 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

B.  Within  180  days  after  the  effective  date 
of  this  AD.  modify  all  other  Sundstrand  P/N 
26340061-04  battery  chargers  not  affected  by 
paragraph  A.  of  this  AD,  in  accordance  with 
the  Accomplishment  Instructions  of 
Sundstrand  Service  Bulletin  26340061-24-2 
dated  February  24. 1984,  as  referenced  by 
McDonnell  Douglas  DC-9  Service  Bulletin  24- 
73.  dated  March  21,  1984,  or  later  revisions 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

C.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  aprproved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21 197  and  FAR  21.199 
to  operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  these 
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documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
McDonnell  Douglas  Ck)rporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
00).  These  dooiments  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

(Sees.  313(a).  314(a),  through  610,  and  1102  of 
the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(8),  1421  through  1430  and  1502):  49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  fanuary 
12. 1983);  and  14  CFR  11.B5) 

Note. — For  the  reasons  discussed  earlier  in 
the  preamble,  the  FAA  has  determined  that 
this  document:  (1)  Involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291,  and  (2)  is  not  a 
significant  rule  pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 1979): 
and  it  is  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  because  few,  if  any, 
Model  DC-9  and  C-9  (Military)  airplanes  are 
operated  by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOM  FUMTHEN 

INFONMATION  CONTACT." 

Issued  in  Seattle,  Washington,  on 
September  10, 1984. 
Leroy  A.  Keith, 

Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc.  S4-248SS  Filed  »-19-84.  8  4S  ami 
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14  CFR  Part  71 

1  Air*p«c«  Docket  No.  M-A WA-2  ]  ' 

Proposed  Alteration  of  VOR  Federal 
Airways 

agency:  Federal  Aviation  | 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  descriptions  of  several  airways 
located  in  the  vicinity  of  Athens,  GA.  by 
deleting  some  alternate  airway 
segments  and  renumbering  other 
alternate  airway  segments.  This  action 
supports  our  agreement  with  the 
International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System.  This  notice  is 
one  of  three  parts.  Airspace  Dockets 
numbered  84-AWA-l  and  84-AWA-3 
are  the  remaining  two  parts. 
DATES:  Comments  must  be  received  on 
or  before  October  29, 1984. 


Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Southern  Region,  Attention:  Manager, 
Air  Traffic  Division,  Dodcet  No.  84- 
AWA-2,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta. 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOK  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still  Airspace  and  Air  Traffic 
Rules  Branch  (AAT-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-6626. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal, 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AWA-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs.  Attention:  Public 
Informetion  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C  20591,  or  by  calling 
(202)  426-8058.  Cooununications  must 
identify  the  notice  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  Ust  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  li^ch  describes  the  apphcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Pari  71)  to  alter  the  descriptions  of 
several  airways  located  in  the  vicinity  of 
Athens,  GA,  by  deleting  all  alternate 
route  designations,  renumbering  some 
airway  segments  and  revoking  airway 
segments  that  are  not  required.  This 
action  supports  our  agreement  with 
ICAO  to  eliminate  ail  alternate  route 
designations  from  the  National  Airspace 
System.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6  dated 
January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

VOR  Federal  airways.  Aviation 
safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  n.l23  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 
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V-M  (Revised) 

From  Vulcan,  AL.  via  Decatur,  AL; 
Nashville,  TN;  Bowling  Green  KY:  Mystic 
KY;  to  Nabb,  IN. 

V-51  lAmended) 

,  By  removing  the  words  "Harris;  Hindi 
Mountain,  TN.  including  a  west  alternate 
from  the  INT  Anderson,  SC,  274*  and  Athens 
340*  radials  to  Hinch  Mountain  via  INT 
Anderson  274*  and  Hinch  Mountain  160" 
radials;  Livingston,  TN;  "and  substituting  the 
words  "Harris;  Hinch  Mountain,  TN; 
Livingston.  TN ' 

V-68  (Ajnended) 

By  removing  the  words  "Raleigh-Durham. 
NC  including  a  south  alternate  from  Athens, 
CA.  to  Raleigh-Durham  via  l.NT  Athens  092* 
and  Greenwood,  SC.  240"  radials,  Greenwood 
and  Sandhills.  .NC;  '  and  substituting  the 
words  "Raleigh-Durham.  NC; " 

V-409  (New) 

From  Athens.  CA,  via  INT  Athens 
092*T(092-M)  and  Greenwood.  SC. 
240T(241*M)  radials;  Greenwood;  Sandhills, 
NC  to  Raleigh-Durham.  NC, 

V-^  (AnMtndedj 

By  removing  the  words  "Fort  Myers;  St. 
Petersburg.  FL.  including  a  W  alternate;  via 
INT  Fort  Myers  311*  and  Sarasota.  FL.  156" 
radials,  Sarasota,  St.  Petersburg;  INT  St. 
Petersburg  350"  and  Cross  City,  FL.  168* 
radials:  Cross  City,  including  an  E  alternate 
via  Gainesville,  FL;  "and  "Holston  Mountain, 
TN,  including  a  west  alternate  via  INT 
Sugarloaf  Mountain  329*  and  Holston 
Mountain  203"  radials;  Glade  Spring,  VA;" 
and  substituting  the  words  "Fort  Myers:  St 
Petersburg.  FL;  INT  St.  Petersburg 
350*T(349*M)  and  Cross  City,  FL, 
168T(167-M)  radials;  Cross  City,  FL;"  and 
"Holston  Mountain.  TN;  Glade  Spring,  VA;" 

V-384  (New) 

From  Sugarloaf  Mountain.  NC.  via  INT 
Sugarloaf  Mountain  329*T(331'M)  and 
Holston  Mountain.  TN.  203*T(207'M)  radials; 
Holston  Mountain. 

V-20  (Amended) 

By  removing  the  words  "Spartanburg.  SC. 
including  a  north  alternate  from  Montgomery 
to  Spartanburg  Via  INT  Montgomery  029*  and 
Chattanooga.  TN,  189"  radials;  INT 
Chattanooga  189*  and  Rome,  GA,  252* 
radials;  Rome:  INT  Rome  060*  and  Toccoa, 
GA.  258*  radials:  Toccoa  to  Spartanburg;" 
and  substituting  the  word8"Spartanburg.  SC; ' 

V-<15  (New) 

From  Montgomery,  AL.  via  INT 
Montgomery  029*T(028*M)  and  Chattanooga. 
TN.  189*T(188*M)  radials;  INT  Chattanooga 
189T(188-M)  and  Rome.  GA  252*  radials; 
Rome;  INT  Rome  060*T(059*M)  and  Toccoa 
GA.  258*T(258*M)  radials;  Toccoa;  to 
Spartanburg.  SC. 

V-417  (New) 

From  Monroe,  LA,  via  INT  Montgomery 
105*T(099*M)  and  Jackson,  MS.  25fl-T(25TM) 
radials;  Jackson.  From  Meridian,  MS: 


Tuscaloosa.  AL;  Vulcan.  AL;  Rome.  GA;  INT 
Rome  060*T(059°M)  and  Electric  City.  SC, 
274*T(274*M)  radials;  INT  Electric  City 
274-T(274'M)  and  Athens,  GA,  340*T(34O'M] 
radials;  Athens;  INT  Athens  109"T(109°M) 
and  Augusta,  GA,  294°T(298'M)  radials; 
Augusta;  l.NT  Augusta  148*T(152°M)  and 
Allendale.  SC.  273'T(274°M)  radials; 
Allendale;  to  Charleston.  SC. 

V-427  (New) 

From  Monroe,  LA.  via  INT  Monroe 
075"T(069"M)  and  Jackson.  MS.  288'T(281'M); 
to  Jackson. 

V-18  (Amended) 

By  removing  the  words  "Jackson.  MS. 
including  a  N  alternate  and  also  a  S  alternate; 
Meridian.  MS,  including  a  S  alternate; 
Tuscaloosa,  AL,  Vulcan.  AU  Talladega.  AL; 
Atlanta,  GA;  INT  Atlanta  089°  and  Augusta, 
GA,  278'  radials:  Augusta,  including  a  north 
alternate  from  Vulcan  to  Augusta,  via  Rome, 
GA,  INT  Rome  060'^  and  Anderson.  SC.  274' 
radials;  INT  Anderson  274'  and  Athens,  GA, 
340*  radials;  Athens,  and  INT  Athens  109* 
and  Augusta  2y4'  radials;  INT  Augusta  103* 
and  ChaHeston.  SC,  296*  radials;  Charleston, 
including  a  S  alternate  from  Augusta  to 
Charleston  via  INT  Augusta  148°  and 
Allendale.  SC.  273'  radials.  and  Allendale, 
"and  substituting  the  words  "Jackson.  MS; 
Meridian.  MS;  Tuscaloosa.  AU  Vulcan.  AL; 
Talladega,  AL  Atlanta,  GA;  INT  Augusta 
089"T(089*M)  and  Augusta,  GA,  278*Tf282'M) 
radials;  Augusta:  INT  Augusta  103*T(107M) 
and  Charleston.  SC,  296'T(298'M]  radials; 
Charleston," 

V-94  (Amended) 

By  removing  the  words  "Monroe,  LA; 
Greenville,  MS,  including  a  S  Alternate;  Holly 
Springs,  MS,  including  a  N  alternate  via  INT 
Greenville  021'  and  Holly  Springs  268* 
radials;"  and  substituting  the  words  "Monroe, 
LA;  Greenville,  MS;  Holly  Springs,  MS;" 

V-397  (New) 

From  Monroe,  LA,  via  INT  Monroe 
058*T(050°M)  and  Greenville,  MS, 
207*T(203M);  Greenville:  INT  Greenville 
021'T(017*M)  and  Holly  Springs,  MS, 
268*T(285*M)  radials;  to  Holly  Springs. 

V-97  (Amended) 

By  removing  the  words  "From  Miami,  FL; 
La  Belle,  FL,  including  an  E  alternate  via  INT 
Miami  337*  and  La  Belle  124"  radials;  St. 
Petersburg,  FL:"  and  substituting  the  words 
"From  Miami,  FL,  via  La  Belle,  FL;  St. 
Petersburg.  FL;" 

V-157  (Amended] 

By  removing  the  words  "Miami.  FU  La 
Belle.  FL; '  and  substituting  the  words 
"Miami.  FU  I.N'T  Miami  337'T(337°M)  and  U 
Belle.  FL  124'T(123°M)  radials;  La  Belle:" 

V-441  (Amended) 

By  removing  the  words  "Ocala.  including 
an  E  alternate  via  INT  St.  Petersburg  040*  and 
Ocala  182*  and  substituting  the  words  "to 
Ocala" 

V-152  (Amended] 

By  removing  the  words  "Ormond  Beach. 


including  a  S  alternate  via  Lakeland,  FL 
Oriando,  FL;  INT  Orlando  049*  and  ormond 
Beach  161°  radials."  and  substituting  the 
words  "Ormond  Beach." 
V-533  (New) 

From  St.  Petersburg,  FL  via  Lakeland,  FL; 
Orlando.  FL  INT  Orlando  049'T(049'M)  and 
Ormond  Beach.  FL.  161'T(161'M)  radials;  to 
Ormond  Beach. 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  January 
12.  1983));  and  14  CFR  11.65) 

Issued  in  Washington,  D.C.,  on  September 
6.  1984. 

John  W.  Baier, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc  84-24682  Filed  B-lfr-84:  S4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  155 
[Docket  No.  84N-0094] 

PIcltled  Cucumbers;  Termination  of 
Consideration  of  Codex  Standard 

agency:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 
rulemaking;  termination  of 
consideration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  the  establishment  of  a 
U.S.  standard  for  pickled  cucumbers 
based  on  the  Codex  Alimentarius 
Commission  Standard  for  Pickled 
Cucumbers  (Codes  Standard  115-1981) 
(Codex  standard)  because  there  is 
neither  sufficient  interest  nor  need  to 
warrant  proposing  a  U.S.  standard  for 
this  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214),  Food 
and  Dru'i  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0107, 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  24, 1984  (49  FR 
17519),  FDA  published  an  advance 
notice  of  proposed  rulemaking  that 
offered  interested  persons  an 
opportunity  to  review  the  Codex 
Standard  for  Pickled  Cucumbers  and  to 
comment  on  the  desirability  of  and  need 
for  a  U.S.  standard  for  this  food.  The 
Codex  standard  was  submitted  to  the 
United  States  for  consideration  for 
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acceptance  by  the  Joint  Food  and 
Agriculture  Organization/World  Health 
Organization  Codex  Alimentarius 
Commission. 

Two  comments  were  received  from  a 
trade  association  and  a  food  producer  in 
response  to  the  advance  notice  of 
proposed  rulemaking.  Both  comments 
opposed  the  establishment  of  a  U.S. 
standard  of  identity  for  pickled 
cucumbers. 

Having  considered  all  the  comments 
received,  FDA  has  concluded  that  there 
is  neither  sufficient  interest  nor  need  to 
warrant  proposing  a  U.S.  standard  at 
this  time  for  pickled  cucumbers  under 
the  authority  of  section  401  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  341). 

Therefore,  under  the  procedures  in  21 
CFR  130.6,  notice  is  given  that  the 
Commissioner  of  Food  and  Drugs  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  pickled  cucumbers 
based  on  the  Codex  standard.  This 
action  is  without  prejudice  to  further 
consideration  of  the  development  of  a 
U.S.  standard  for  pickled  cucumbers 
upon  appropriate  justification. 

FDA  will  inform  the  Codex 
Alimentarious  Commission  that  an 
imported  food  that  complies  with  the 
requirements  of  the  Codex  Standard  for 
Pickled  Cucumbers  may  move  freely  in 
interstate  commerce  in  this  country, 
providing  it  complies  with  applicable 
U.S.  laws  and  regulations. 

Dated:  September  13. 1984. 
loseph  P.  HUe, 

Associate  Commissioner  for  Regulatory 

Affairs.  , 

|FR  Doc  »*-24875  Filed  »-lB-84;  8:45  am] 
BILUNG  CODE  41«M)1-M 

21  CFR  Parts  155  and  158 

[Dockets  No.  84N-0086] 

Edible  Fungi  and  Fungus  Products; 
Tennination  of  Consideration  of 
Codex  Standard 

agency:  Food  and  Drug  Administration. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  termination  of 
consideration. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  the  establishment  of  a 
U.S.  standard  for  edible  fungi  and 
fungus  products  based  on  the  Codex 
General  Standard  for  Edible  Fungi  and 
Fungus  Products  (Codex  Standard  3*- 
1981)  (Codex  standard)  because  there  is 
neither  sufficient  interest  nor  need  to 
warrant  proposing  a  U.S.  standard  for 
this  food. 


FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214),  Food 
and  Drug  Administration,  200  C  St..  SW.. 
Washington,  DC.  20204.  202-485-0107. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  April  19. 1984  (49  FR 
15568).  FDA  pubhshed  an  advance 
notice  of  proposed  rulemaking  that 
offered  interested  persons  an 
opportunity  to  review  the  Codex 
General  Standard  for  Edible  Fungi  and 
Fungus  Products  and  to  comment  on  the 
desirability  of  and  need  for  a  U.S. 
standard  for  this  food.  The  Codex 
standard  was  submitted  to  the  United 
States  for  consideration  for  acceptance 
by  the  Joint  Food  and  Agriculture 
Organization/World  Health 
Organization  Codex  Alimentarius 
Commission.  No  comments  were 
received  in  response  to  the  advance 
notice  of  proposed  rulemaking. 

Having  received  no  comments  or 
other  relevant  information.  FDA  has 
concluded  that  there  is  neither  sufficient 
interest  nor  need  to  warrant  proposing  a 
U.S.  standard  at  this  time  for  edible 
fungi  and  fungus  products  under  the 
authority  of  section  401  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
341). 

Therefore,  under  the  procedures  in  21 
CFR  130.6.  notice  is  given  that  the 
Commission  of  Food  and  Drugs  has 
terminated  consideration  of  developing 
a  U.S.  standard  for  edible  fungi  and 
fungus  products  based  on  the  Codex 
standard.  This  action  is  without 
prejudice  to  further  consideration  of  the 
development  of  a  U.S.  standard  for 
edible  fungi  and  fungus  products  upon 
appropriate  justification. 

FDA  will  inform  the  Codex 
Alimentarius  Commission  that  an 
imported  food  that  complies  with  the 
requirements  of  the  Codex  General 
Standard  for  Edible  Fungi  and  Fungus 
Products  may  move  freely  in  interstate 
commerce  in  this  country,  providing  it 
complies  with  applicable  U.S.  laws  and 
regulations. 

Dated:  September  13, 1964. 
loseph  P.  Hile. 

Associate  Commissioner  for  Regulatory 
Affairs. 

IFR  Doc  84-24870  Filed  9-19-84:  8-4581111 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Houeing    Federal  Houaing 
Comniesloner 

24  CFR  Parte  207, 220, 221, 231.  artd 
232 

[Docket  No.  R-«4-1185;  FRL-1671] 

Mortgagor  Risk  on  HUD-lnsured 

Projecta 

AOCNCY:  Office  of  Assistant  Secretary 

for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  HUD  regulations  governing 
the  insurance  of  mortgages  for  newly 
constructed  and  substantially 
rehabilitated  multifamily  rental  housing 
(Parts  207,  220,  221,  and  231)  and  nursing 
homes  (Parts  232)  would  be  amended  by 
this  proposed  rule.  The  regulations 
currently  permit  profit-motivated  and 
limited  distribution  mortgagors  to  obtain 
insured,  non-recourse  loans  of  Up  to  90 
percent  of  value  or  replacement  cost. 
This  proposed  rule  would  change  this 
policy  by  limiting  mortgages  for  such 
mortgagors  to  85  percent  of  value  or 
replacement  costs,  except  in  any  case 
where  the  mortgagor  agrees  either  to 
accept  limited  personal  liability  for  loan 
repayment  or  to  establish  a  special  rent- 
up  escrow. 

DATES:  Comments  due:  November  19, 
1984. 

AODRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  DC.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 
FOR  furtheh  iNFOWMAnow  contact: 
James  Hamemick.  Director.  Office  of 
Multifamily  Housing  Development, 
Department  of  Housing  and  Urban 
Development,  Room  6132,  451  Seventh 
Street,  S.W..  Washington,  D.C.  20410. 
telephone  (202)  755-6500.  (This  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 

HUD  General  Insurance  Fund  has 
sustained  substantial  net  losses  in 
recent  years.  The  Department  has 
determined  that,  as  part  of  an  effort  to 
curtail  such  losses  in  the  future,  its  risks 
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under  a  number  of  the  multifamily 
mortgage  insurance  programs  covered 
by  the  Fund  must  be  diminished. 
HUD  has  considered  two  basic 
approaches  to  improving  its  multifamily 
mortgage  insurance  programs.  One 
approach  would  be  to  increase  the  HUD 
mortgage  insurance  premium  (MIP)  to  a 
level  more  reflective  of  actual  claims 
experience  under  the  programs.  A 
second  approach  would  be  to  institute 
program  changes  designed  to  discourage 
defaults  and  to  help  assure  the  financial 
viabiUty  of  newly  constructed  or 
substantially  rehabilitated  projects. 
Recognizing  that  a  significant  increase 
in  the  MIP  could  have  an  adverse  effect 
on  the  feasibility  of  projects,  HUD  has 
decided  not  to  raise  the  MIP  at  this  time. 
Instead,  the  Department  proposes  to 
pursue  the  latter  of  these  two 
approaches. 

The  Department  has  concluded  that 
the  key  to  reducing  the  number  of 
multifamily  mortgage  insurance  claims 
is  to  provide  an  inducement  to 
mortgagors  to  strengthen  their 
motivation  to  avoid  mortgage  defaults. 
HUD  therefore  proposes  to  require 
profit-motivated  and  limited  distribution 
mortgagors,  the  primary  users  of  the 
multifamily  mortgage  insurance 
programs,  to  assume  a  greater  share  of 
the  financial  risk  associated  with  the 
development  and  operation  of  their 
HUD-insured  projects. 

This  rule  would  prohibit  a  profit- 
motivated  or  limited  distribution 
mortgagor  fi^m  obtaining  a  HUD- 
insured  mortgage  covering  a  multifamily 
rental  housing  project,  nursing  home  or 
intermediate  health  care  facility  which 
is  in  excess  of  85  percent  of  value  or 
replacement  cost,  as  the  case  may  be, 
unless  the  mortgagor  agrees  either  to  (1) 
escrow  an  amount  equal  to  three 
percent  of  the  mortgage  amount  to 
provide  additional  security  against 
shortfalls  in  project  income  before 
achievement  of  sustaining  occupancy,  or 

(2)  assume  personal  liability  for 
repayment  of  a  percentage  of  the 
outstanding  mortgage  amount, 
determined  in  accordance  with  the 
following  sliding  scale: 


Loan-ta-wttM  (cosO 


More  than  85%  but  no4 
Mo«  than  86%  but  not 
More  than  87%  bul  not 
More  than  88%  but  not 
Mora  than  89%  but  not 


I»<an86% 
than  87% 
Ihwi88% 
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A  mortgagor  choosing  the  escrow 
option  would  be  required  to  have  the  full 
three  percent  available  for  project  use 


by  the  time  of  initial  endorsement.  The 
escrow  could  be  funded  only  by  cash  or 
an  unconditional,  irrevocable  letter  of 
credit,  except  that,  for  the  period 
between  initial  and  final  endorsement, 
the  mortgagee  could  permit  the 
mortgagor  to  satisfy  the  escrow 
requirement  by  providing  a  personal 
note  in  the  necessary  amount  executed 
by  the  individuals  comprising  the 
mortgagor  entity  (excluding  limited 
partners)  with  such  individuals  being 
jointly  and  severally  liable.  The  full 
amount  of  the  escrow  would  be  required 
to  remain  available  for  project  use  (i.e., 
to  cover  project  costs,  including  debt 
service,  if  project  revenues  were 
insufficient  to  do  so)  until  the  project 
achieved  sustaining  occupancy  and 
showed  a  positive  cash  flow  for  a  period 
of  120  days,  at  which  time  one  half  of 
the  escrow  balance  could  be  released 
with  HUD  approval;  the  remainder  of 
the  escrowed  funds  could  be  released 
120  days  thereafter,  provided  that  HUD 
determined  there  had  been  no 
interruption  in  the  sustaining  occupancy 
and  positive  cash  flow  condition  of  the 
project.  If,  at  any  time  after  initial 
endorsement  and  before  such  final 
release  of  the  escrow,  the  mortgagee 
claimed  insurance  benefits  as  a  result  of 
a  default,  the  mortgagee's  insurance 
benefits  would  be  reduced,  in 
accordance  with  24  CFR  207.259(b)(2)(iii) 
or  207.259(c).  by  the  amount  of  the 
escrow  balance. 

A  mortgagor  selecting  the  option  of 
limited  personal  liabihty  would  execute 
a  mortgage  or  deed  of  trust  note  and 
mortgage  or  deed  of  trust  containing  a 
provision  requiring  personal  liability 
based  on  the  total  unpaid  mortgage 
indebtedness  at  the  time  of  default. 
Consequently,  the  promissory  note 
would  contain  provisions  describing 
recourse  as  well  as  nonrecourse 
liability.  Under  these  circumstances,  the 
Internal  Revenue  Service  has  ruled  that 
the  note  will  be  treated  for  purposes  of 
Treas.  Reg.  section  1.752-l(e)  as  two 
separate  obligations,  one  of  which  will 
be  treated  as  a  recourse  obligation  and 
the  other  as  a  nonrecourse  obligation. 
Therefore,  a  limited  partner's  basis  for 
his  limited  partnership  interest  may  be 
increased  by  his  proportionate  share  of 
that  part  of  the  original  amount  of  the 
promissory  note  that  is  treated  as  a 
separate  nonrecourse  liability.  See  Rev 
Rul.  84-118,  1984-32  I.R.B.  14. 

As  a  technical  matter,  this  rule  also 
corrects  certain  inaccurate  cross 
references  contained  in 

5§  207.258(b)(4)(iv)  and  207.259(b)f2Hiii) 
of  Part  207.  I   n  A    J 

The  provisions  of  this  proposed  rule 
do  not  apply,  as  drafted,  to  the  Parts  251 


and  255  coinsurance  programs.  The 
Department  intends,  however,  to  add 
such  provisions  in  the  final  rule  and 
invites  public  comment  on  this  question. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel.  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule  "  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation,  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  the  provisions  of  5  U.S.C.  605(b) 
(the  Regulatory  Flexibifity  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  number  of  optional  ways 
to  meet  its  requirements,  and  the 
additional  investment  or  risk  imposed 
on  small  mortgagors  or  mortgagees  is 
not  considered  substantial. 

This  rule  was  listed  as  item  number  74 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  19. 
1984  (49  FR  15923)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.129, 
14.134, 14.135, 14.137, 14.138, 14.139.  and 
14.155. 

List  of  Subjects 

24  CFR  Part  207 

Mortgage  insurance.  Mobile  home 
parks. 

24  CFR  Part  220 

Home  improvement.  Mortgage 
insurance.  Urban  renewal,  Rental 
housing.  Loan  programs:  housing  and 
community  development.  Projects. 


.f 
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24  CFR  Part  221  , 

Low  and  moderate  income  housing, 
Mortgage  insurance,  Displaced  families. 
Single  family  housing.  Projects, 
Cooperatives. 

24  CFR  Part  231 

Aged,  Mortgage  insurance. 

24  CFR  Part  232 

Fire  prevention,  Health  facilities.  Loan 
programs:  health.  Loan  programs: 
housing  and  community  development, 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities. 

Accordingly,  24  CFR  Parts  207,  220, 
221,  231  and  232  are  proposed  to  be 
amended  as  follows: 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

1.  In  §  207.4,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  207.4    Maximum  mortgage  amounts. 

(a)  •  *  • 

(l)(i)  In  the  case  of  a  public  nonprofit 
mortgagor,  or  in  the  case  of  a  limited 
dividend  public  mortgagor  or  a  private 
mortgagor  meeting  the  requirements  of 
§  207.19(g),  90  percent  of  the  estimated 
value  (90  percent  of  replacement  cost  if 
the  project  is  located  in  Alaska  or 
Guam)  of  the  project;  ' 

(ii)  In  the  case  of  a  limited  dividend 
public  mortgagor  or  a  private  mortgagor 
not  meeting  the  requirements  of 
§  207.19(g),  85  percent  of  the  estimated 
value  (85  percent  of  replacement  cost  if 
the  project  is  located  in  Alaska  or 
Guam)  of  the  project;  or 

*  •        *        *        • 

2.  In  §  207.19,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  207.19    Required  supervision  of  private 
mortgagors. 

•  *         *         *        • 

(g)  Additional  obligation  of  mortgagor. 
To  obtain  a  mortgage  amount  greater 
than  85  percent  of  value  (85  percent  of 
replacement  cost,  where  appropriate), 
the  mortgagor  shall,  in  addition  to 
making  any  other  deposits  and 
assurances  required  under  paragraph  (c) 
of  this  section,  at  or  before  initial 
endorsement  in  insurance  of  advances 
cases  (initial/final  endorsement  in 
insurance  on  completion  cases),  either: 

(1)  Deposit  with  the  mortgagee  in  a 
special  escrow  an  amount  equal  to  three 
percent  of  the  original  principal  amount 
of  the  mortgage.  Such  amount  may  be 
reduced  at  final  endorsement  in 
insurance  on  advances  cases  if,  as  a 
result  of  cost  certification,  there  is  a 
reduction  in  the  original  principal 
amount  of  the  mortgage.  Such  fund  shall 


be  available,  if  necessary,  to  help  cover 
operating  and  maintenance  expenses  of 
the  project  before  its  achievement  of 
sustaining  occupancy  and  a  positive 
cash  flow.  Upon  a  finding  by  the 
Commissioner  that  the  condition  of  the 
project  is  such  that  sustaining 
occupancy  and  a  positive  cash  flow 
have  been  achieved  and  have  been 
maintained  for  a  period  of  at  least  120 
days,  one  half  of  the  balance  in  the  fund 
may  be  released  to  the  mortgagor.  Upon 
a  further  finding  by  the  Commissioner 
that  sustaining  occupancy  and  positive 
cash  flow  continue  to  be  maintained  for 
a  period  of  at  least  120  days  thereafter, 
the  remaining  balance  of  the  fund  may 
be  released  to  the  mortgagor.  In  lieu  of  a 
cash  deposit,  the  mortgagee  may  accept 
an  unconditional,  irrevocable  letter  of 
credit  issued  to  the  mortgagee  by  a 
banking  institution.  In  the  event  a 
demand  under  the  letter  of  credit  is  not 
immediately  met,  the  mortgagee  shall 
forthwith  provide  cash  equivalent  to  the 
undrawn  balance  thereunder.  The 
mortgagee  may  also,  for  the  limited 
period  between  initial  and  final 
endorsement  of  the  mortgage  in 
insurance  of  advances  cases,  accept  the 
personal  note  of  the  mortgagor  in  lieu  of 
a  cash  deposit  or  an  unconditional, 
irrevocable  letter  of  credit.  The  note 
must  be  executed  by  the  individuals 
comprising  the  mortgagor  entity,  that  is, 
the  principal  officers  of  a  corporate 
mortgagor  or  the  general  partners  of  a 
partnership  mortgagor,  which 
individuals  shall  be  jointly  and  severally 
liable  under  the  note.  In  the  event  of  a 
default  resulting  in  the  mortgagee's 
claim  for  insurance  benefits  during  any 
time  when  this  special  escrow  is  in 
effect,  the  balance  in  the  escrow  will  be 
treated  as  a  cash  item  and  the 
mortgagee's  insurance  benefits  shall  be 
reduced  by  the  amount  of  such  balance 
in  accordance  with  §  207.259{b)(2)(iii]  or 
S  207.259(c)  of  this  part,  on 

(2)  Accept  personal  liability,  as 
evidenced  by  appropriate  provision  in 
the  mortgage  or  deed  of  trust  note  and 
the  mortgage  or  deed  of  trust,  based  on 
the  total  unpaid  mortgage  indebtedness 
at  the  time  of  default,  in  the  following 
percentages: 
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« 

s 

10 

(3)  The  provisions  of  this  paragraph 
(g)  shall  also  apply  to  public  mortgagors 
that  are  limited  dividend  corporations. 


3.  In  S  207.256.  paragraph  (b)(4)(iv)  is 
revised  to  read  as  follows: 

§  207^58    Insurance  dalm  requtrements. 

•  •  *  *  • 

(b)  *  *  * 

(4)  •  •  • 

(iv)  All  property  of  the  mortgagor  held 
by  the  mort^io^t;  oi  lu  .-.  .i.v,;.  .;  .0 
entitled  (other  than  the  cash  items 
which  are  to  be  retained  by  the 
mortgagee)  under  paragraph  (b)(5)  of 
this  section. 

•  *         •         •         t 

4.  In  5  207.259,  paragraph  (b)(2)(iii)  is 
revised  to  read  as  follows: 

§  207.259    Insurance  benefits. 

•  •  «  •  * 

(b)  •  •  • 

(2)  •  •  • 

(iii)  The  sum  of  the  cash  items 
retained  by  the  mortgagee  under 
5  207.258(b)(5),  except  the  balance  of  the 
mortgage  loan  not  advanced  to  the 
mortgagor. 

•  •        «        •        • 

PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

5.  In  %  220.508,  paragraphs  (a)  through 
(c)  are  revised  to  read  as  follows: 

§  207.S08    Maxlumum  mortgage  amount— 
loan-to-vatue  limitations. 

•  *  «  «  • 

(a)  Approved  new  construction.  85 
percent  (90  percent  in  the  case  of  a 
public  nonprofit  mortgagor,  or  in  the 
case  of  a  limited  dividend  public 
mortgagor  or  a  private  mortgagor 
meeting  the  requirements  of  S  207.19(g)) 
of  the  Commissioner's  estimate  of  the 
replacement  cost  of  the  property  or 
project  when  the  proposed 
improvements  are  completed,  if  the 
project  is  approved  for  mortgage 
insurance  before  the  beginning  of 
construction.  The  replacement  cost  of 
the  property  or  project  (1)  may  include 
the  land,  the  proposed  physical 
improvements,  utilities  within  the 
boundaries  of  the  property  or  project, 
architect's  fees,  taxes,  interest  during 
construction,  and  other  miscellaneous 
charges  incident  to  construction  and 
approved  by  the  Commissioner  and  (2) 
shall  include  an  allowance  for  builder's 
and  sponsor's  profit  and  risk  to  be 
detemined  by  totaling  the  foregoing 
items,  with  the  exception  of  the  land, 
and  applying  the  percentage  or 
percentages  specified  in  5  220.513. 

(b)  Nonapprvved  new  construction.  85 
percent  (90  percent  in  the  case  of  a 
public  nonprofit  mortgagor,  or  in  the 
case  of  a  limited  dividend  public 
mortgagor  or  a  private  mortgagor 
meeting  the  requirements  of  S  207.19(g)) 


I 
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of  the  ConunisBioner'a  estimate  of  the 
value  of  the  prop«ty  or  project  when 
the  proposed  improvements  are 
completed,  if  the  project  is  under 
construction  and  was  not  approved  for 
mortgage  insurance  before  the  beginning 
of  construction. 

(c)  Repair  and  rehabilitation.  85 
percent  (90  percent  in  the  case  of  a 
public  mortgagor  or  in  the  case  of  a 
limited  dividend  public  mortgagor  or  a 
private  mortgagor,  meeting  the 
requirements  of  §  207.i9(gj)  of  the  sum 
of  the  estimated  cost  of  repair  and 
rehabilitation  and  the  Commissioner's 
estimate  of  the  value  of  the  property  or 
project  before  repair  and  rehabilitation. 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

6.  In  §  221.514.  paragraphs  (a)(2)  (ii) 
and  (iii),  and  (a)(3)  and  (a)(4)  are  revised 
to  read  as  follows: 

§221.514    Maximufn  mortgage  amounts. 

(a)  *   •   • 

(2)  New  construction. 

(!)••* 

(ii)  In  the  case  of  new  construction 
where  the  mortgage  is  to  be  insured 
under  section  221(d)(3)  or  section 
221(d)(4)  and  the  mortgagor  is  a  general 
or  a  limited  distribution  mortgagor.  85 
percent  (90  percent  in  the  case  of  a 
mortgagor  meeting  the  requirements  of 
§  221.531(d)  or  §  221.532(d))  of  the 
Commissioner's  estimate  of  the 
replacement  cost  of  the  property  or 
project  when  the  proposed 
improvements  are  completed.  The 
replacement  cost  (A)  may  include  the 
land,  the  proposed  physical 
improvements,  utilities  within  the 
boundaries  of  the  land,  architect's  fees, 
taxes,  interest  during  construction,  and 
other  miscellanea ous  charges  incident  to 
construction  and  approved  by  the 
Commissioner  and  (B)  shall  include  an 
allowance  for  builder's  and  sponsor's 
profit  and  risk  of  10  percent  of  the 
foregoing  items  exclusive  of  land  unless 
the  Commissioner  after  determming 
such  allowance  is  unreasonable, 
prescribes  a  lesser  percentage. 

(iii)  In  the  case  of  new  construction 
where  the  mortgage  is  to  be  insured 
under  section  221(d)(4),  (A)  if  the 
mortgagor  is  a  nonprofit,  public,  or 
cooperative  mortgagor,  90  percent  of  the 
Commissioner's  estmiate  of  the 
replacement  cost  of  the  property  or 
project  when  the  proposed 
improvements  are  completed,  (B)  if  the 
mortgagor  is  a  builder-seller  or  investor- 
sponsor  mortgagor.  85  percent  (90 
percent  in  the  case  of  a  mortgagor 


meeting  the  requirements  of 
§  221.532(d))  orf  the  CommissioBer's 
estimate  of  the  replacement  cost  of  the 
property  or  project  when  the  proposed 
improvements  are  completed.  The 
replacement  cost  may  include  the  land, 
the  proposed  physical  improvements, 
utilities  within  the  boundaries  of  the 
land,  architect's  fees,  taxes,  interest 
during  construction  and  other 
miscellaneous  charges  incident  to 
construction  and  approved  by  the 
Commissioner. 

(3)  Repair  or  rehabilitation,  (i)  In  the 
case  of  a  project  which  is  to  be  repaired 
or  rehabilitated  where  the  mortgage  is  to 
be  insured  under  section  221(d)(3)  and 
the  mortgagor  is  a  nonprofit,  public,  or 
cooperative  mortgagor,  the  sum  of  the 
estimated  cost  of  the  repairs  or 
rehabilitation  of  the  project  and  the 
Commissioner's  estimate  of  the  value  of 
the  property  before  repairs  or 
rehabihtation. 

(ii)  In  the  case  of  a  project  which  is  to 
be  repaired  or  rehabilitated  where  the 
mortgage  is  to  be  insured  under  section 
221(d)(3)  or  section  221(d)(4)  and  the 
mortgagor  is  a  general,  limited 
distribution,  builder-seller  or  investor- 
sponsor  mortgagor,  85  (90  percent  in  the 
case  of  a  mortgagor  meeting  the 
requirements  of  §  221.531(d)  or 
§  221.532(d))  of  the  sum  of  the  estimated 
cost  of  the  repairs  and  rehabilitation  of 
the  project  and  the  Commissioner's 
estimate  of  the  value  of  the  property 
before  repair  and  rehabilitation. 

(iii)  In  the  case  of  a  project  which  is  to 
be  repaired  or  rehabilitate  where  the 
mortgage  is  to  be  insured  under  section 
221(d)(4)  and  the  mortgagor  is  a 
nonprofit,  public,  or  cooperative 
mortgagor,  90  percent  of  the  sum  of  the 
estimated  cost  of  the  repairs  and 
rehabilitation  of  the  project  and  the 
Commissioner's  estimate  of  the  value  of 
the  property  before  repair  and 
rehabilitation. 

(4)  Purchase  from  local  public  agency. 
If  the  mortgage  involves  the  financing  of 
the  purchase  of  property  which  has  been 
rehabilitated  by  a  local  public  agency 
with  federal  assistance  pursuant  to 
secUon  110(c)(8)  of  the  Housing  Act  of 
1949,  the  mortgage  shall  not  exceed  the 
following  amounts: 

(i)  Where  the  purchaser  is  a  mortgagor 
other  than  a  general  or  limited 
distribution  mortgagor  and  the  mortgage 
is  to  be  insured  under  section  221(d)(3), 
the  appraised  value  of  the  property  as  of 
the  date  the  mortgage  is  accepted  for 
insurance,  or  the  actual  cost  of 
acquisition,  whichever  amount  is  the 
lesser. 

(ii)  Where  the  purchase  is  a  general  or 
limited  distribution  mortgagor,  85 
percent  (90  percent  in  the  case  of  a 


mortgagor  meeting  the  requirements  of 
S  221.531(d)  or  S  221.532(d))  of  the 
appraised  value  of  the  property,  as  of 
the  date  the  mortgage  is  accepted  for 
insurance,  or  85  percent  (90  percent  in 
the  case  of  a  mortgagor  meeting  the 
requirements  of  §  221.531(d)  or 
§  221.532(d))  of  the  actual  cost  of 
acquisition  as  approved  by  the 
Commissioner,  whichever  amouirt  is  the 
lesser. 

(iii)  Where  the  purchaser  is  other  than 
a  general  or  limited  distribution 
mortgagor  and  the  mortgage  is  to  be 
insured  under  section  221(d)(4),  90 
percent  of  the  appraised  value  of  the 
property,  as  of  the  date  the  mortgage  is 
accepted  for  insurance,  or  90  percent  of 
the  actual  cost  of  acquisition  as 
approved  by  the  Commissioner. 
whichever  amount  is  the  lesser. 
•        •        •        .        « 

7.  In  §  221.531,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  22 1 .53 1     Supervision  applicable  to 
general  mortgagors. 
»         •         •         •         . 

(d)  Additional  obligation  of 
mortgagor.  Where  the  mortgage  amount 
is  greater  than  85  percent  of  replacement 
cost,  the  mortgagor  shall,  in  addition  to 
making  any  other  deposits  and 
assurances  required  under  this  part,  at 
or  before  initial  endorsement  in 
insurance  of  advances  cases  (initial/ 
final  endorsement  in  insurance  on 
completion  cases)  either: 

(1)  Deposit  with  the  mortgagee  in  a 
special  escrow  an  amount  equal  to  three 
percent  of  the  original  principal  amount 
of  the  mortgage.  Such  amount  may  be 
reduced  at  final  endorsement  if.  as  a 
result  of  cost  certification,  there  is  a 
reduction  in  the  original  principal 
amount  of  the  mortgage.  Such  fund  shall 
be  available,  if  necessary,  to  help  cover 
operating  and  maintenance  expenses  of 
the  project  before  its  achievement  of 
sustaining  occupancy  and  a  positive 
cash  flow.  Upon  a  finding  by  the 
Commissioner  that  the  condition  of  the 
project  is  such  that  sustaining 
occupancy  and  a  positive  cash  flow 
have  been  achieved  and  have  been 
maintained  for  a  period  of  at  least  120 
days,  one  half  of  the  balance  in  the  fund 
may  be  released  to  the  mortgagor.  Upon 
a  further  finding  by  the  Commissioner 
that  sustaining  occupancy  and  positive 
cash  flow  continue  to  be  maintained  for 
a  period  of  at  least  120  days  thereafter, 
the  remaining  balance  of  the  fund  may 
be  released  to  the  mortgagor.  In  Ueu  of  a 
cash  deposit  the  mortgagee  may  accept 
an  unconditional  irrevocable  letter  of 
credit  issued  to  the  mortgagee  by  a 
banking  institution.  In  the  event  a 
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demand  under  the  letter  of  credit  is  not 
immediately  met,  the  mortgagee  shall 
forthwith  provide  cash  equivalent  to  the 
undrawn  balance  thereunder.  The 
mortgagee  may  also,  for  the  limited 
period  between  initial  and  final 
endorsement  of  the  mortgage  in 
insurance  of  advances  cases,  accept  the 
personal  note  of  the  mortgagor  in  lieu  of 
a  cash  deposit  or  an  unconditional, 
irrevocable  letter  of  credit.  The  note 
must  be  executed  by  the  individuals 
comprising  the  mortgagor  entity,  that  is, 
the  principal  officers  of  a  corporate 
mortgagor  or  the  general  partners  of  a 
partnership  mortgagor,  which 
individuals  shall  be  jointly  and  severally 
liable  under  the  note.  In  the  event  of  a 
default  resulting  in  the  mortgagee's 
claim  for  insurance  benefits  during  any 
time  when  this  special  escrow  is  in 
effect,  the  balance  in  the  escrow  will  be 
treated  as  a  cash  item  and  the 
mortgagee's  insurance  benefits  shall  be 
reduced  by  the  amount  of  the  such 
balance  in  accordance  with 
§  207.259(b)(2)(iii)  or  §  207.259(c)  of  this 
chapter  on 

(2)  Accept  personal  liability,  as 
evidenced  by  appropriate  provision  in 
the  mortgage  or  deed  of  trust  note  and 
the  mortgage  or  deed  of  trust,  based  on 
the  total  unpaid  mortgage  indebtedness 
at  the  time  of  default,  in  the  following 
percentages; 


Lo«fvto-co*t 


More  man  85%  but  not  mor»  Oian  B6%.„ 
Mofe  than  86%  bot  no(  more  than  87%... 
Mora  than  87%  but  not  mora  ttvr  88%... 
More  thai  88%  but  not  more  than  89%... 
More  tt^an  89%  but  not  more  than  90%.„ 


personal 
haMity 


2 

4 
6 
8 
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8.  Section  221.532  is  amended  by 
adding  at  the  end  thereof  the  following 
new  paragraph  (d): 

§  221.532    Supervision  applicable  to  limited 
distribution  mortgators. 
•         ♦         •         •         . 

(d)  Additional  obligation  of 
mortgagor.  To  obtain  a  mortgage  amount 
greater  than  85  percent  of  value  (85 
percent  of  replacement  cost,  where 
appropriate),  the  mortgagor  shall,  in 
addition  to  making  any  other  deposits 
and  assurances  required  under  this  part, 
at  or  before  initial  endorsement  in 
insurance  of  advances  cases  (initial/ 
final  endorsement  in  insurance  on 
completion  cases),  either; 

(1)  Deposit  with  the  mortgagee  in  a 
special  escrow  an  amount  equal  to  three 
percent  of  the  original  principal  amount 
of  the  mortgage.  Such  amount  may  be 
reduced  at  final  endorsement  if,  as  a 
result  of  cost  certification,  there  is  a 
reduction  in  the  original  principal 


amount  of  the  mortgage.  Such  fund  shall 
be  available,  if  necessary,  to  help  cover 
operating  and  maintenance  expenses  of 
the  project  before  its  achievement  of 
sustaining  occupancy  and  a  positive 
cash  flow.  Upon  a  finding  by  the 
Commissioner  that  the  condition  of  the 
project  is  such  that  sustaining 
occupancy  and  a  positive  cash  flow 
have  been  achieved  and  have  been 
maintained  for  a  period  of  at  least  120 
days,  one  half  of  the  balance  in  the  fund 
may  be  released  to  the  mortgagor.  Upon 
a  further  finding  by  the  Commissioner 
that  sustaining  occupancy  and  positive 
cash  flow  continue  to  be  mamtained  for 
a  period  of  at  least  120  days  thereafter, 
the  remaining  balance  of  the  fund  may 
be  released  to  the  mortgagor.  In  heu  of  a 
cash  deposit  the  mortgagee  may  accept 
an  unconditional  irrevocable  letter  of 
credit  issued  to  the  mortgagee  by  a 
banking  institution.  In  the  event  a 
demand  under  the  letter  of  credit  is  not 
immediately  met,  the  mortgagee  shall 
forthwith  provide  cash  equivalent  to  the 
undrawn  balance  thereunder.  The 
mortgagee  may  also,  for  the  limited 
period  between  initial  and  final 
endorsement  of  the  mortgage  in 
insurance  of  advances  cases,  accept  the 
personal  note  of  the  mortgagor  in  lieu  of 
a  cash  deposit  or  an  unconditional, 
irrevocable  letter  of  credit.  The  note 
must  be  executed  by  the  individuals 
comprising  the  mortgagor  entity,  that  is. 
the  principal  officers  of  a  corporate 
mortgagor  or  the  general  partners  of  a 
partnership  mortgagor,  which 
individuals  shall  be  jointly  and  severally 
liable  under  the  note.  In  the  event  of  a 
default  resulting  in  the  mortgagee's 
claim  for  insurance  benefits  during  any 
time  when  this  special  escrow  is  in 
effect,  the  balance  in  the  escrow  will  be 
treated  as  a  cash  item  and  the 
mortgagee's  insurance  beneifts  shall  be 
reduced  by  the  amount  of  such  balance 
in  accordance  with  §  207.259[b)(2)(iii)  or 
§  2107.259(c)  of  this  chapter  or; 

(2)  Accept  personal  liability,  as 
evidenced  by  appropriate  provision  m 
the  mortgage  or  deed  of  trust  note  and 
the  mortgage  or  deed  of  trust,  based  on 
the  total  unpaid  mortgage  indebtedness 
at  the  time  of  default,  in  the  following 
percentages: 


Loarvto-coal 


I  peraonal 
kabriity 


More  than  85%  but  not  more  than  86% 

2 

More  than  86%  but  not  more  than  87% .._. 

4 

Mora  than  87%  but  not  rrwre  ttwn  68% 

e 

More  than  88%  but  not  more  than  89% 

8 

More  than  89%  but  not  more  than  90%    . .   . 

10 

PART  231~HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

9.  In  S  231.3.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  231.3    Maximum  mortgage  amounts— 
n«w  construction. 

*  *        •        •        * 

(b)  *  •   • 

(2)  85  percent  (90  percent  in  the  case 
of  a  mortgagor  meeting  the  requirements 
of  S  207.19(g))  of  the  Commissioner's 
estimate  of  the  replacement  cost  of  the 
property  or  project  when  the  proposed 
improvements  are  completed  if  executed 
by  a  Private  Mortgagor-Profit.  The 
replacement  cost  may  include  land,  the 
proposed  physical  improvements, 
utilities  within  the  boundaries  of  the 
land,  architect's  fees,  taxes,  interest 
during  construction  and  other 
miscellaneous  charges  incident  to 
construction  and  approved  by  the 
Commissioner  and  shall  include  an 
allowance  for  builders  and  sponsors 
profit  and  risk  of  10  percent  of  the 
foregoing  items  exclusive  of  land  unless 
the  Commissioner,  after  certifying  such 
allowance  is  unreasonable,  prescribes  a 
lesser  percentage. 

•  •        •        •        • 

10.  Section  231.4  is  amended  by 
revising  paragraphs  (a)(2),  (b)(2)(ii)  and 
(b)(3)(ii)  to  read  as  follows: 

§  231.4    Maximum  mortgage  amount*— 
rehabilitation  prolects. 

(a)  *  •  • 

(2)  Private  Mortgagor^— Profit.  For  a 
Private  Mortgagor-Profit,  85  percent  (90 
percent  in  the  case  of  a  mortgagor 
meeting  the  requirements  of  S  207.19(g) 
of  the  Commissioner's  estimate  of  the 
value  of  the  project  after  the  completion 
of  the  rehabilitation. 

(b)  •  •  * 

(2)  *  *  * 

(ii)  Profit  mortgagor  If  the  mortgagor 
is  a  profit  mortgagor,  the 
Commissioner's  estimate  of  the  cost  of 
repair  or  rehabilitation  plus  such  portion 
of  the  outstanding  indebtedness  as  does 
not  exceed  85  percent  (90  percent  in  the 
case  of  a  mortgagor  meeting  the 
requirements  of  S  207.19(g])  of  the 
Commissioner's  estimate  of  the  fair 
market  value  of  such  land  and 
improvements  before  the  repair  or 
rehabilitation. 

(3)  *  •  * 

(/;]  Profit  mortgagor  If  the  mortgagor 
IS  a  profit  mortgagor: 

[a]  85  percent  (90  percent  in  the  case 
of  a  mortgagor  meeting  the  requirements 
of  S  207.19(g))  of  the  Commissioner's 
estimate  of  the  cost  of  the  repair  or 
rehabilitation,  plus 


,i 
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lb)  85  percent  (90  percent  in  the  case 
of  a  mortgagor  meeting  the  requireraents 

of  5  207.19(gJ)  of  (7)  the  actual  purchase 
price  of  the  land  and  improvements,  or 
(2)  the  Commissioner's  estimate  of  the 
fair  market  value  of  such  land  and 
improvements  before  the  repair  or 
rehabilitation,  whichever  is  the  lesser. 


PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACHJTIES 
MORTGAGE  INSURANCE 

11.  Section  232.30  is  revised  to  read  as 
follows: 

S  232.30    Maxiinuin  mortgage  amounts. 

The  mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  85  percent  (90 
percent  where  the  mortgagor  is  a  private 
nonprofit  corporation  or  association  or  a 
mortgagor  meeting  the  requirements  of 
§  232.61(e))  of  the  Commissioner's 
estimate  of  the  value  of  the  property  or 
project,  including  equipment  to  be  used 
in  its  operation,  when  the  proposed 
improvements  are  completed  and  the 
equipment  is  installed. 

12.  Section  232.61  is  revised  by  adding 
a  new  paragraph  (e)  at  the  end  thereof 
to  read  as  follows: 

§  232.61    Equity  requlrmmnts. 
•        •        *        •        • 

(e)  Additional  obligation  of 
mortgagor.  In  addition  to  the  funds 
referred  to  in  paragraphs  (a)  and  (b)  of 
this  section,  where  the  mortgagor  is  a 
general  or  limited  distribution  mortgagor 
as  described  in  §  221.510  of  this  chapter, 
the  mortgagor  must,  in  order  to  obtain  a 
mortgage  amount  greater  than  85 
percent  of  value  or  replacement  cost,  at 
or  before  initial  endorsement  of  the 
mortgage  for  insurance  in  insurance  of 
advances  cases  (initial/final 
endorsement  in  insurance  on  completion 
cases),  either 

(1)  Deposit  with  the  mortgagee  in  a 
special  escrow  an  amount  equal  to  three 
percent  of  the  original  principal  amount 
of  the  mortgage.  Such  amount  may  be 
reduced  at  final  endorsement  if,  as  a 
result  of  cost  certification,  there  is  a 
reduction  in  the  original  principal 
amount  of  the  mortgage.  Such  fund  shall 
be  available,  if  necessary,  to  help  cover 
operating  and  maintenance  expenses  of 
the  project  before  its  achievement  of 
sustaining  occupancy  and  a  positive 
cash  flow.  Upon  a  finding  by  the 
Commissioner  that  the  condition  of  the 
project  is  such  that  sustaining 
occupancy  and  a  positive  cash  flow 
have  been  achieved  and  have  been 
maintained  for  a  period  of  at  least  120 


days,  one  half  of  the  balance  in  the  fund 
may  be  released  to  the  mortgagor.  Upon 
a  further  findinv?  by  the  Commissioner 
that  sustaining  occupancy  and  positive 
cash  flow  continue  to  be  maintained  for 
a  period  of  at  least  120  days  thereafter, 
the  remaining  balance  of  the  fund  may 
be  released  to  the  mortgagor.  In  lieu  of  a 
cash  deposit  the  mortgagee  may  accept 
an  unconditional  irrevocable  letter  of 
credit  issued  to  the  mortgagee  by  a 
banking  institution.  In  the  event  a 
demand  under  the  letter  of  credit  is  not 
immediately  met,  the  mortgagee  shall 
forthwith  provide  cash  equivalent  to  the 
undrawn  balance  thereunder.  The 
mortgagee  may  also,  for  the  Kmited 
period  between  initial  and  final 
endorsement  of  tke  mortgage  in 
insurance  of  advances  cases,  accept  the 
personal  note  of  the  mortgagor  in  lieu  of 
a  cash  deposit  or  an  unconditional, 
irrevocable  letter  of  credit.  The  note 
must  be  executed  by  the  individuals 
comprising  the  mortgagor  entity,  that  is, 
the  principal  officers  of  a  corporate 
mortgagor  or  the  general  partners  of  a 
partnership  mortgagor,  which 
individuals  shall  be  jointly  and  severally 
liable  under  the  note.  In  the  event  of  a 
default  resulting  in  the  mortgagee's 
claim  for  insurance  benefits  during  any 
time  when  this  special  escrow  is  in 
effect,  the  balance  in  the  escrow  will  be 
treated  as  a  cash  item  and  the 
mortgagee's  insurance  benefits  shall  be 
reduced  by  the  amount  of  such  balance 
in  accordance  with  §  207.259(b)(2)(iii)  or 
§  207.259(c)  of  this  chapter  or; 

(2)  Accept  personal  liability,  as 
evidenced  by  appropriate  provision  in 
the  mortgage  or  deed  or  trust  note  and 
the  mortgage  or  deed  of  trust,  based  on 
the  total  unpaid  mortgage  indebtedness 
at  the  time  of  default,  in  the  following 
percentages: 


Loan-to-value 


More  than  9S%  bo<  not  rnore  tnan  86^ 
More  Itan  86%  bul  no(  more  than  87% 
More  than  87%  hut  no<  more  than  88% 
More  than  88%  but  not  more  than  88% 
More  than  99%  but  not  more  than  90% 


Percent 
personal 


2 

4 

e 

8 
10 


(Sec.  7{d).  Department  of  HUD  Act,  42  U.S.C. 

3535(d)) 

Dated:  September  13. 1984. 

Maurice  L.  Barksdale, 

Assistant  Secretary  for  Housing— Federa/ 
Housing  Commissioner. 

|FR  Doc  a4-24«57  Filerl  l)-l»-84:  8;45  am| 
BaXJNQ  COOC  42t»<r7-lt 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
ICG01-83-3R] 

Enlargement  of  Special  Anchorage 
Area  In  Salem  Harbor,  Salem,  MA 
agency:  Coast  Guard,  DOT. 

ACTION:  Cancellation  of  proposed 
rulemaking. 

summary:  On  1  November  1983,  the 
Coast  Guard  published  a  Notice  of 
Proposed  Rulemaking  regarding  the 
expansion  of  the  existing  Special 
Anchorage  Area  in  Salem  Harbor. 
Salem  Harbor  is  bordered  on  the 
western  shore  by  the  city  of  Salem, 
Massachusetts  and  on  the  eastern  shore 
by  the  town  of  Marblehead, 
Massachusetts.  The  proposed  change 
appeared  in  Volume  48  of  the  Federal 
Register  pages  50360  and  50361. 
Subsequent  comments  received  by  this 
office  have  prompted  the  withdrawl  of 
the  Salem  portion  of  that  rule.  The 
Marblehead  portion  has  been 
established  separately  as  a  Final  Rule; 
49  FR  24722  dated  15  June  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Bradley  N. 
Balch.  (617)  223-1470. 
SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  persons  responsible  for  drafting 
this  notice  are  Lieutenant  Commander 
Bradley  N.  Balch,  Project  Officer,  U.S. 
Coast  Guard,  Marine  Safety  Office,  447 
Commercial  Street,  Boston, 
Massachusetts  and  Lieutenant 
Commander  Robert  F.  Duncan,  Project 
Attorney,  Commander  (dl).  First  Coast 
Guard  District,  150  Causeway  Street, 
Boston,  Massachusetts. 

Discussion 

Salem  City  Ordinance  (SEC  &-10) 
prohibits  lobstering  by  any  method  in  a 
Designated  Anchorage.  If  the  proposed 
anchorages  were  established,  it  would 
effectively  eliminate  lobstering  from  the 
majority  of  Salem  Harbor.  This  would 
impose  an  economic  burden  on  local 
lobstermen  and  possibly  seiners,  who 
presently  fish  this  area,  by  restricting 
potential  harvesting  areas  that  are  now 
available  for  that  purpose.  In  addition 
there  may  be  costs  imposed  on  the 
residents  .adjoining  the  shore  by 
increased  traffic  flow  and  parking 
demand  as  well  as  other  public  services. 
A  total  of  17  letters  have  been  received 
concerning  this  proposed  rule  change. 
Sixteen  letters  are  negative  and  one 
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positive.  The  contents  of  these  letters 
are  as  follows: 

a.  Four  (4)  letters  indicated  the 
increase  in  moorings  would  create  a 
service  traffic  problem  and  a  general 
increase  in  conjestion  in  the  local  area. 

b.  Five  (5)  letters  addressed  the 
concerns  of  commercial  Hshermen  in  the 
Salem  Harbor  area.  The  lobstermen 
would  be  directly  affected,  however  the 
Seiner's,  who  supply  inexpensive  bait  to 
the  lobstermen,  would  be  hindered  by  a 
potential  increase  in  moorings. 

c.  Three  (3)  letters  expressed  concern 
over  the  increase  in  commercialism  in 
the  Winter  Island,  Cat  Cove  area. 

d.  Four  (4)  letters  addressed  all  areas 
of  concern  mentioned  above. 

e.  One  (1)  letter  in  favor  of  the 
proposal  was  received. 

f.  One  (1)  petition  was  received  that 
stated  "We,  as  residents  of  the  City  of 
Salem,  would  like  to  go  on  record  as 
being  opposed  to  the  U.S.  Coast  Guard's 
proposal  to  expand  the  Special 
Anchorage  area  of  Salem  Harbor  and 
Cat  Cove."  Signed  by  Ninty  Four  (94) 
area  individuals. 

(33  U.S.C.  2030,  2035.  and  2071;  49  CFR  1.46, 
33CFRl.05-l(g)) 

Dated:  September  17,  1984, 

R.A.  Bauman, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

|FR  Doc  84-24947  Filed  9-19-84:  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  200,  204.  and  298 

Chapter  1  and  Chapter  2  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981;  Extension 
of  Comment  Period 

agency:  Department  of  Education. 
action:  Notice  of  extended  comment 
period. 


SUMMARY:  This  notice  is  to  inform  the 
public  that  the  comment  periods  on  the 
Notices  of  Proposed  Rulemaking 
(NPRMs)  for  Chapters  1  and  2  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981  have  been 
extended  45  days  in  order  to  provide  the 
public  with  additional  time  to  prepare 
and  submit  their  views.  These  NPRMs 
implement  changes  made  to  Chapters  1 
and  2  by  the  Education  Consolidation 
and  Improvement  Act  of  1981  Technical 
Amendments. 

The  NPRM  for  Chapter  2  (34  CFR  Part 
298)  was  published  in  the  Federal 


Register  on  July  10, 1984  at  49  FR  28212. 
The  comment  period,  scheduled  to  end 
August  24, 1984,  has  been  extended  to 
end  October  8, 1984. 

The  NPRMa  for  Chapter  1  (34  CFR 
Parts  280  and  204)  were  published  in  the 
Federal  Register  on  August  9, 1984  at  49 
FR  31914  and  31918.  respectively. 
0ATB8:  The  comment  period,  scheduled 
to  end  September  24, 1984,  has  been 
extended  to  end  November  8. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chapter  1:  Dr.  Bruce  Gaarder.  (202)  245- 

9848. 
Chapter  2:  Mr.  Allen  King,  (202)  245- 

7965. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 
84.010,  Educationally  Deprived  Children- 
Local  Educational  Agencies:  84.011, 
Educationally  Deprived  Children — Migrants: 
84.012,  Educationally  Deprived  Children — 
State  Administration;  84.009.  Programs  for 
Education  of  Handicapped  Children  in  State 
Operated  or  Supported  Schools;  84.013. 
Educationally  Deprived  Children  in  State 
Administered  Institutions  Serving  Neglected 
or  Delinquent  Children:  84.151.  Chapter  2  of 
the  Education  Consohdation  and 
Improvement  Act  of  1981) 

Dated:  September  17,  1984. 
T.H.  BeU. 
Secretary  of  Education. 

|FR  Doc.  84-24950  Piled  9-19-84.  8:4S  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[AO-FRL-2673-4] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Proposed 
Standards  for  Inorganic  Arsenic 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Reopening  of 
Public  Comment  Period  on  new 
information. 

SUMMARY:  The  period  for  receiving 
written  comments  on  the  proposed 
national  emission  standaixls  for 
inorganic  arsenic  emissions  from  low- 
arsenic  throughput  primary  copper 
smelters  is  being  reopened.  EPA  is 
extending  the  pubHc  comment  period  for 
the  limited  purpose  of  allowing  comment 
on  EPA's  analyses  of  new  information 
concerning  arsenic  emissions  and 
control  costs  for  low-arsenic  throughput 
primary  copper  smelters. 
DATE:  Comments  must  be  postmarked 
on  or  before  November  5, 1984. 

ADDRESS:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 


Central  Docket  Section  (LE-1S1),  U.S. 
Environmental  Protection  Agency.  410  M 
Street.  SW..  Washington.  D.C  20460. 
Specify  the  following  Dochet  Number 
A-80-40  Hi^-Arsenic  and  Low-Arsenic 
Copper  Smelters. 

FON  nrnnmrn  mfohmatkni  contact: 
Ms.  Linda  Chaput,  Standards 
Development  Branch,  Emission 
Standards  and  Engineering  Division 
(MD-13),  Environmental  Protection 
Agency,  Research  Triangle  Park.  N.C. 
27711,  telephone  number  (919)  541-5578. 

SUfnCMOn-Allv  mfoiimation:  On  June 
5, 1980,  EPA  listed  inorganic  arsenic  as  a 
hazardous  air  pollutant  under  Section 
112  of  the  Qean  Air  Aet  On  July  20, 
1983,  EPA  proposed  several  ndemaking 
actions  in  the  Federal  Register  (48  FR 
33112),  one  of  which  was  a  national 
emission  standard  for  inorganic  arsenic 
emissions  from  low-arsenic  primary 
copper  smelters.  The  public  comment 
period  for  the  proposed  standards, 
which  was  extended  twice  at  the 
request  of  members  of  the  public,  ended 
on  January  31, 1984. 

A  number  of  commenters  on  the 
proposed  standards  for  low-arsenic 
throughput  primary  copper  smelters 
commented  that  EPA's  estimates  of 
arsenic  emissions  at  these  smelters  were 
too  high  and  the  estimates  of  control 
costs  were  too  low.  The  information 
submitted  by  the  commenters  was 
analyzed,  and,  where  necessary,  EPA 
requested  addition  information  to 
substantiate  or  clarify  ihat  provided^ 
during  the  public  comment  period.  EPA 
subsequently  reevaluated  the  cost  and 
emission  estimates  for  these  facilities 
using  the  new  information  as  well  as  the 
previously  available  information  on  low- 
arsenic  primary  copper  smelters.  As  a 
result,  significant  changes  have  been 
made  to  some  estimates  of  emissions 
and  control  costs  that  EPA  cited  at 
proposal.  In  addition,  one  commenter 
also  requested  that,  if  the  final  standard 
is  based  on  information  not  presented  at 
proposal,  EPA  provide  an  opportunity  to 
comment  on  the  new  information  before 
making  a  final  decision.  Because  of  the 
changes  and  EPA's  desire  to  ensure  that 
the  standards  are  based  on  the  most 
complete  and  accurate  information 
available,  EPA  is  reopening  the  public 
comment  period  until  November  5, 1984. 
Comments  must  be  limited  to  EPA's 
additional  analyses  of  costs  and 
emissions;  the  comment  period  for  all 
other  aspects  of  the  rulemaking  ended 
January  31, 1984.  EPA  has  placed  the 
relevant  comment  summaries  and  the 
additional  analyses  in  the  public  docket 
(Item  No.  IV-B-32  of  Docket  A-80-40). 
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Refinement  in  Emission  and  Cost 
Estimates  Since  Proposal 

Several  copper  companies  commented 
that  EPA  had  overestimated  the  amount 
of  arsenic  in  materials  smelted  at 
several  of  their  smelters  and,  hence, 
overstated  emissions  from  the  smelters. 
Comments  of  this  type  were  received  for 
ASARCOs  El  Paso  and  Hayden 
smelters.  Kenneco^'s  Hayden.  McGill. 
and  Garfield  smelters,  and  Phelps 
Dodge's  Morenci  and  Ajo  smelters. 

For  each  of  these  smelters.  EPA 
reviewed  the  information  on  which  the 
proposal  emission  estimates  were  based 
in  light  of  the  comments  submitted. 
Where  judged  appropriate,  revisions  to 
the  proposal  estimates  were  made.  All 
of  the  revised  estimates  of  inorganic 
arsenic  emissions  are  lower  than  the 
proposed  estimates  with  the  exception 
of  the  Kennecott-Hayden  estimates, 
which  are  unchanged.  The  revised 
emission  estimates  reflect  changes  in 
the  assumed  arsenic  content  of  smelter 
feed  and  the  estimated  smelting  furnace 
arsenic  volatilization  rate,  smelter 
configuration,  or  the  emission  capture 
efficiency.  The  revised  arsenic  balances 
show  reduced  emission  rates  from  the 
smelting  furnaces  and  converters. 

ASARCO,  Kennecott,  and  Phelps 
Dodge  also  commented  that  EPAs 
estimates  of  control  costs  were 


understated  and  based  on  faulty 
assumptions.  These  companies 
submitted  their  estimates  of  emission 
control  costs  for  six  of  their  smelters. 

In  several  cases,  EPA  obtained  from 
the  companies  additional  information  on 
their  cost  estimates.  EPA  reviewed  the 
cost  information  supplied  by  the 
companies  and  analyzed  the  difference 
between  these  estimates  and  those 
made  by  EPA  at  proposal.  Factors 
contributing  to  the  cost  differences 
included:  (1)  site-specific  factors 
requiring  modification  of  the  converter 
secondary  hood  design;  (2)  installation 
of  new  ductwori<  and  fans  rather  than 
reuse  of  existing  equipment;  (3)  different 
assumptions  regarding  the  control 
systems  needed;  and  (4)  different 
assumptions  for  the  annualized  cost 
capital  recovery  factor  (i.e.,  the  interest 
rate  and  equipment  service  life).  For 
each  smelter,  EPA  reviewed  the 
reasonableness  of  the  companies' 
assumptions  and  reevaluated  the  control 
costs.  Because  of  this  reanalysis,  the 
control  cost  estimates  for  converter 
operations  and  matte  and  slag  tapping 
operations  generally  were  increased 
over  the  estimates  presented  at 
proposal. 

The  revised  emission  and  cost 
estimates  are  summarized  in  Table  1 
and  2.  Tables  1  presents  the  revised 
estimates  for  applying  secondary 


inorganic  arsenic  emission  controls  to 
converter  operations  and  represents  an 
update  of  Table  Ill-l  of  the  preamble  for 
the  proposed  standards  (48  FR  33143). 
Table  2  presents  the  control  cost  and 
emission  estimates  for  matte  and  slag 
tapping  operations  and  represents  an 
update  of  Table  II1-2  of  the  proposal 
preamble  (48  FR  33144). 

Reopening  of  The  Public  Comment 
Period 

As  discussed  earlier,  EPA  is  reopening 
the  public  comment  period  for  the 
limited  purpose  of  allowing  comment  on 
the  revised  control  costs  and  emission 
estimates  for  low-arsenic  throughput 
primary  copper  smelters.  The  bases  of 
the  estimates  presented  in  Tables  1  and 
2  and  the  supporting  information  have 
been  placed  in  the  public  docket  (Item 
No.  IV-B-32  of  Docket  A-8(M0).  To 
allow  time  for  review  of  this  material 
and  for  preparing  comments.  EPA  is 
reopening  the  public  comment  period 
until  November  5, 1984. 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control.  Asbestos, 
Beryllium,  Hazardous  materials. 
Mercury,  Vinyl  chloride.  Arsenic. 

Dated:  September  7. 1984. 
John  C.  Topping,  Jr., 

Assistant  Administrator  for  Air  and 
Radiation. 


Xablm  1.  Revised  Environmental  and  Cost  Impacts  Associated  With  Secondary  Inorganic  Arsenic  Emission  Control  Systems  for 

Converter  Operations 
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Table  2.  Revised  Environmental  and  Cost  Impacts  Associated  With  Secondary  Inorganic  Arsenic  Emission  Control  System  for  H^atte 

AND  Slag  Tapping  Operations 
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(Docket  No.  DCO/IV/8401;  A-4-FRL-2675- 
«J 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  in 
Compliance  With  State  Implementation 
Plan  Requirements;  Proposed 
Approval  of  an  Administrative  Order 
Issued  by  the  Memphis-Shelby  County 
Health  Department  to  Bryce 
Corporation,  Memphis,  TN  i 

AGENCY:  Environmental  Protection 

Agency.  | 

action:  Proposed  rule. 


summary:  EPA  proposes  to  approve  an 
Administrative  Order  issued  by  the 
Memphis-Shelby  County  Health 
Department  (MSCHD)  to  Bryce 
Corporation  (Bryce).  The  Order  requires 
Bryce  to  bring  air  emissions  from  its 
papercoating  lines  and  flexographic 
printing  presses  in  Memphis.  Tennessee, 
into  compliance  with  air  pollution 
control  regulations  contained  in  the 
federally  approved  Tennessee  State 
Implementation  Plan  (SIP)  by  December 
31, 1985.  Because  the  Order  has  been 
issued  to  a  major  source  of  air  pollution 
and  permits  a  delay  in  compliance  with 
provisions  of  the  SIP,  the  Administrative 
Order  must  be  approved  by  EPA  before 
it  becomes  effective  as  a  Delayed 
Compliance  Order  under  the  Clean  Air 
Act  (the  Act).  If  approved  by  EPA,  the 
Order  will  constitute  an  addition  fo  the 
SIP.  In  addition,  a  source  in  compliance 
with  an  approved  Order  may  not  be 
sued  under  the  federal  enforcement  or 
citizen  suit  provisions  of  the  Act  for 
violations  of  the  SIP  regulations  covered 


by  the  Order.  The  purpose  of  this  notice 
is  to  invTte  public  comment  on  EPA's 
proposed  approval  of  the  Order  as  a 
Delayed  Compliance  Order. 
date:  Written  comments  must  be 
received  on  or  before  October  22. 1984. 
ADDRESSES:  Comments  should  be 
submitted  to  Director,  Air  and  Waste 
Management  Division,  EPA,  Region  IV, 
345  Courtland  Street,  N.E..  Atlanta, 
Georgia,  30365.  The  State  Order, 
supporting  material,  and  public 
comments  received  in  response  to  this 
notice  may  be  inspected  and  copied  (for 
appropriate  charges)  at  this  address 
during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Floyd  Ledbetter,  Chief.  Northern 
Compliance  Unit,  Air  Compliance 
Section.  Air  Management  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  IV,  345  Courtland  Street,  N.E., 
Atlanta,  Georgia  30365,  Telephone 
Number  (404)  881-4298. 
SUPPLEMENTARY  INFORMATION:  Bryce 
Corporation  operates  four  (4) 
papercoating  presses,  one  (1) 
rotogravure  press  and  three  (3) 
flexographic  printing  presses  at  its 
plants  located  at  Delp  Street  and  Old 
Lamar  Street  in  Memphis,  Tennessee, 
for  the  purpose  of  producing  flexible 
packaging  materials.  As  this  source  is 
unable  to  comply  with  the  requirements 
contained  in  the  Tennessee  SIP,  the 
Memphis-Shelby  County  Health 
Department  (MSCHD),  Air  Programs 
Branch,  had  been  negotiating  with  this 
source  on  a  compliance  plan  since  1981, 
without  resolution.  Subsequently,  EPA 
issued  a  Notice  of  Violation  for  all  of  the 
above-listed  operations  on  June  22,  1983, 
to  Bryce  Corporation.  Tlie  coating 
operating  was  to  have  been  in 
compliance  in  November  1981,  and  the 


remaining  presses  by  December  1982. 
The  MSCHD  submitted  a  compliance 
plan  including  a  compliance  schedule  in 
July  1983.  and  continued  to  work  out  the 
problems  until  the  DCO  was  Rnalized  in 
April  1984,  and  subsequently  amended 
on  August  29, 1984. 

The  Order  under  consideration 
addresses  VOC  emissions  from  the  four 
(4)  coaters  (iaminators),  one  (1) 
rotogravure  press  and  three  (3) 
flexographic  printing  presses.  These 
emission  points  are  subject  to  the 
following:  Coating  Operations — Rule 
1200-3-18-.06  of  the  Tennessee  Air 
Quality  Act  (TAQA)  and  Section  3-22 
Memphis  Ci^  Code  (MCC),  which  limits 
emissions  to  2.9  pounds  of  VOC  per 
gallon  of  coating;  Rotogravure  Press 
Rule  1200-3-18-.29  TAQA  and  Section 
3-22  MCC,  which  require  a  65% 
reduction  of  VOC's;  and  Flexographic 
Presses— Rule  1200-3-ia-.29  TAQA  and 
Section  3-22  MCC.  which  require  a  60% 
reduction  in  VOC's.  These  regulations 
limit  the  emissions  of  VOC's  and  are 
part  of  the  federally  approved 
Tennessee  State  Implementation  Plan. 
The  Order  requires  final  compliance 
with  the  above  regulations  by  December 
31, 1985,  through  the  implementation  of 
the  following  schedule  for  the 
construction  or  installation  of  control 
equipment  or  reformulation: 

The  rotograv\ire  and  flexographic 
printing  presses; 

Option  A— Using  25%  or  less  VOC  and 

75%  or  more  water-December  31, 

1985 
Option  B— Using  60%  Non-Volatile 

Materials-December  31. 1965 
Option  C — Add  on  controls  if  Option  A 

and  B  are  not  developed 

(1)  Final  plans  for  confol  system  by 
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June  1. 1985 

(2)  Begin  construction  by  August  1. 
1985 

(3)  Final  compliance  by  December  31, 
1985 

Option  D — Alternate  emissions 

limitation-approved  by  the  MSCHD 
and  EPA— December  31. 1985. 

The  laminators  (paper-coaters) 
achieved  compliance  by  August  1, 1984. 
This  was  achieved  by  averaging  all 
coating  used  across  all  coaters  on  a 
daily  basis.  All  compliance 
determinations  will  be  made  on  a  daily 
basis. 

The  source  has  consented  to  the  terms 
of  the  Order  and  has  agreed  to  meet  the 
Order's  increments  during  the  period  of 
this  informal  rulemaking.  The  source  is 
required  to  submit  quarterly  reports 
beginning  with  August  1984.  and 
continuing  through  December  1985. 
indicating  progress  toward  each 
milestone  in  the  schedule  of  compliance. 
If  any  delay  is  anticipated  in  meeting 
said  milestones,  Bryce  Corporation  shall 
immediately  notify  the  MSCHD  in 
writing  of  the  anticipated  delay  and 
reasons  therefor.  Notification  of  the 
delay  shall  not  excuse  the  delay.  In 
addition.  Bryce  Corporation  shall 
submit,  no  later  than  five  (5)  days  after 
the  deadline  for  completing  each 
milestone  required  by  the  above 
schedule,  certification  to  the  MSCHD 
whether  or  not  such  milestone  has  been 
met. 

As  an  interim  control  measure.  VOC's 
fix)m  the  rotogravure  and  flexographic 
printing  presses  shall  not  exceed  2.01 
pounds  of  VOC  per  ream  on  a  daily 
basis  between  January  1985  and 
December  30. 1985.  The  laminators  were 
emitting  no  more  than  1.73  pounds  of 
VOC  per  ream  as  of  August  1, 1984. 
There  are  no  interim  opacity  limits. 

Because  this  Order  has  been  issued  to 
a  major  source  of  VOC  emissions  and 
permits  a  delay  in  compliance  with  the 
applicable  state  air  pollution  control 
regulation(8).  it  must  be  approved  by 
EPA  before  it  becomes  effective  as  a 
Delayed  Compliance  Order  under 
Section  113(d)  of  the  Clean  Air  Act  (the 
Act).  EPA  may  approve  the  Order  only  if 
it  satisfies  the  appropriate  requirements 
of  this  subsection.  EPA  has  tentatively 
determined  that  the  above-referenced 
Order  satisfies  these  legal  requirements. 

If  the  submitted  Administrative  Order 
is  approved  by  EPA.  source  compliance 
with  its  terms  would  preclude  federal 
enforcement  action  under  Section  113  of 
the  Act  against  the  source  for  violations 
of  the  regulation(s)  covered  by  the  Order 
during  the  period  the  Order  is  in  effect. 
Enforcement  against  the  source  under 
the  citizen  suit  provision  of  the  Act 


(Section  304)  would  be  similarly 
precluded.  If  approved,  the  Order  would 
also  constitute  an  addition  to  the 
Tennessee  SIP.  Compliance  with  the 
proposed  Order  will  not  exempt  the 
company  from  the  requirements 
contained  in  any  subsequent  revision  to 
the  SIP  which  is  approved  by  EPA. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  EPA  may  approve  the  Order. 
After  the  public  comment  period,  the 
Administrator  of  EPA  will  publish  in  the 
Federal  Register  the  Agency's  final 
action  on  the  Order  in  40  CFR  Part  65. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 

Authority:— 42  U.S.C.  7413,  7601. 
Dated;  September  5, 1984. 
(ohn  A.  Linle, 

Acting  Regional  Administrator  Region  IV 

(re  Doc.  94-24932  F:lad  9-19-ft4:  8:45  am) 
MLUNQ  CODE  65«0>S(MI 


40  CFR  Part  721 

[OPTS-50517;  FRL-2674-3] 

Alkyl  Aryl  Phosphine;  Proposed 
Determination  of  Significant  New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-83-1023 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  The  Agency  is 
concerned  that  the  substance  may 
present  an  unreasonable  risk  to  human 
health  if  the  significant  new  uses  occur. 
DATE:  Written  comments  should  be 
submitted  by  November  19, 1984. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E-409.  401  M  St.,  SW., 
Washington.  D.C.  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50517.  Non- 
confidential versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  holidays,  in 
Rm.  E-107  at  the  address  given  above. 
For  further  information  regarding  the 


submission  of  comments  containing 
confidential  business  information  (CBI) 
see  unit  XIII  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  DC.  20460,  Toll  free: 
(800-^24-9065),  In  Washington.  D.C: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  OMB 

control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B),  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  to  the  same  requirements  and 
procedures  as  a  PMN  submitted  under 
section  5(a)(1)(A)  of  TSCA  which  are 
interpreted  at  40  CFR  Part  720  published 
in  the  Federal  Register  of  May  13, 1983 
(48  CFR  21722).  In  particular,  these 
include  the  information  submission 
requirements  of  section  5(b)  and  (d)(1). 
certain  exemptions  authorized  by 
section  5(h),  and  the  regulatory 
authorities  of  section  5  (e)  and  (f).  If  EPA 
does  not  take  regulatory  action  under 
section  5,  6,  or  7  to  control  acUvities  on 
which  it  has  received  a  SNUR  notice, 
section  5(g)  requires  the  Agency  to 
explain  in  the  Federal  Register  its 
reasons  for  not  takingacfion. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  subject  to 
final  SNURs  are  covered  by  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12,118  through 
12.127  and  127.28  published  in  the 
Federal  Register  of  August  1, 1983  (48  FR 
34734).  The  EPA  policy  in  support  of 
these  requirements  appears  at  40  CFR 
Part  707  published  in  the  Federal 
Register  of  December  13, 1983  (48  FR 
55462). 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  Part 
721.  Subpart  A  published  in  the  Federal 
Register  of  September  5, 1984  (49  FR 
35011).  EPA  is  proposing  that  these 
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general  provisions  apply  to  this  SNUR 
without  change  except  as  discussed  in 
this  preamble.  Interested  persons  should 
refer  to  that  document  for  a  detailed 
discussion  of  the  general  provisions. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substance  subject  to  this 
proposed  rule  is  identified  genericaily  as 
alky!  aryl  phosphine.  It  was  the  subject 
of  PMN  P^3-1023.  EPA  is  proposing  to 
designate  the  following  as  significant 
new  uses  of  the  substance:  (1) 
Manufacturing,  importing,  or  processing 
of  the  substance  without  establishing 
and  enforcing  a  program  whereby 
workers  who  may  be  exposed  to  the 
substance  were  (a)  a  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  approved  air-supplied  positive 
pressure  respirator,  as  set  forth  in  the 
Occupational  Safety  and  Health 
Administration  standards  prescribed  in 
29  CFR  1910.134  (respirators  offering  a 
greater  degree  of  protection,  i.e.,  full 
hood,  may  be  substituted),  and  (b) 
protective  clothing  and  gloves  which 
have  been  determined  to  be  impervious 
to  the  substance,  (2)  manufacturing  or 
importing  amounts  of  the  substance 
exceeding  those  allowed  to  be 
manufactured  or  imported  by  the  PMN 
submitter  under  the  terms  of  the  section 
5(e)  consent  order,  and  (3)  distribution 
in  commerce  by  any  person,  including 
importers,  processors,  and  distributors, 
without  affixing  a  label  to  each 
container  of  P-fi3-1023.  The  label  would 
contain  the  following  statement: 

WARNING.  Chemical  similar  in  structure 
have  been  found  to  cause  neurotoxic  effects. 
Avoid  breathing  dust  and  prevent  all  contact 
with  skin.  Wear  a  NlOSH-approved 
respirator.  Wear  impervious  gloves  and 
protective  clothing.  Wash  thoroughly  after 
handhng  and  before  eating,  drinking,  or 
smoking.  Use  only  with  adequate  ventilation. 

The  first  word  on  the  label  would  be 
capitaUzed,  and  the  type  size  of  the  first 
word  would  be  no  smaller  that  six  point 
type  for  a  label  five  square  inches  or 
less  in  area,  ten  point  type  for  a  label 
above  five  but  below  ten  square  inches 
in  area,  twelve  point  type  for  a  label 
above  ten  but  below  fifteen  square 
inches  in  area,  fourteen  point  type  for  a 
label  above  fifteen  but  below  thirty 
square  inches  in  area,  or  eighteen  point 
type  for  a  label  over  thirty  square  inches 
in  area.  The  type  size  of  the  remainder 
of  the  warning  statement  would  be  no 
smaller  than  six  point  type.  All  required 
label  text  would  be  of  sufficient 
prominence,  and  would  be  placed  in 
such  conspicuousness  relative  to  other 
label  text  and  graphic  material,  to 
ensure  that  the  warning  statement  is 
read  and  understood  by  the  ordinary 


individual  under  customary  conditions 
of  purchase  and  use. 

IV.  Background 

On  August  4, 1983,  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-e3-1023.  EPA  announced  receipt  of 
the  PMN  in  the  Federal  Register  of 
August  12, 1983  (48  FR  36647).  The  notice 
submitter  stated  that  the  substance  will 
be  used  as  an  industrial  catalyst. 

The  notice  submitter  claimed  the 
following  as  CBI:  company  name,  the 
specific  chemical  identity,  impurities, 
byproducts,  specific  uses,  production 
volume,  certain  process  information, 
and  customer  identity.  Under  section 
14(a)(4)  of  TSCA,  the  Agency  may 
disclose  CBI  relevant  in  any  proceeding. 
"[Djisciosure  in  such  a  proceeding  shall 
be  made  in  such  manner  as  to  preserve 
confidentiality  to  the  extent  practicable 
without  impairing  the  proceeding."  EPA 
is  not  convinced  that  this  rulemaking 
will  be  so  impaired  by  these  claims  as  to 
justify  disclosure  of  CBI.  Therefore,  EPA 
has  decided  not  to  disclose  any  of  the 
CBI  at  this  time.  The  Agency  specifically 
requests  comment  on  whether  the 
maintenance  of  CBI  in  this  proposed  rule 
has  adversely  impacted  upon  the  ability 
of  interested  parties  to  provide 
comment.  For  purposes  of  clarity,  this 
substance  will  be  referred  to  by  its 
generic  chemical  name  and  PM.N 
number. 

In  the  PMN,  the  notice  submitter 
included  test  data  on  P-83-1023  which 
are  summarized  below: 

LUm  rat — oral — 1  g/kg 
LDm  rabbit — dermal — 2  g/kg 
Irntation — rabbit  (skin) — Transient 
Irritation — rabbit  (eye}— Slight 
Ames  Salmonella  (Battery)— Negative  (with/ 
without  activation) 

The  notice  submitter  also  provided  a 
report  on  a  study  in  which  dogs  were 
exposed  via  oral  and  inhalational  routes 
to  an  analogue  of  P-83-1023.  EPA  is  not 
disclosing  the  identity  of  the  analogue 
because  to  do  so  might  reveal  the 
identity  of  P-83-1023. 

EPA's  general  literature  stdrch 
provided  no  additional  information  on 
the  toxicity  of  the  substance.  The 
Agency  did,  however,  acquire  additional 
data  pertaining  to  the  toxicity  of  the 
analogue. 

EPA  believes  that  P-83-1023  may 
present  a  neurotoxic  hazard.  The 
substance  is  expected  to  be  absorbed 
via  all  routes  to  exposure.  The  analogue 
has  been  demonstrated  to  be  neurotoxic 
based  upon  data  reporting  both 
functional  and  pathological  effects  in 
animals.  The  subacute  neurotoxicity 
data  on  the  analogue  estabhshes  an 
estimated  no  observable  effect  level 


(NOEL)  of  10  mg/m».  Because  the 
biochemical  mechanism  of  the 
neurotoxicity  of  the  analogue  is 
unknown,  there  is  no  basis  for 
determining  what  impact  the  structural 
differences  between  P-83-1023  and  the 
analogue  may  have  on  the  expression  of 
neurotoxicity.  For  this  reason,  the 
Agency  is  unable  to  determine  the 
neurotoxic  potential  of  P-83-1023 
despite  submission  by  the  notice 
submitter  of  a  subacute  neurotoxicity 
study  for  the  analogue. 

During  review  of  the  PMN,  the  Agency 
concluded  that  the  uncontrolled 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  the  substance 
may  present  an  unreasonable  risk  of 
injury  to  human  health.  Therefore,  EPA 
regulated  the  substance  under  section 
5(e)  of  TSCA  pending  the  development 
of  information  sufficient  to  make  a 
reasoned  evaluation  of  the  health 
effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  will  protect 
persons  exposed  to  the  substance  from 
any  unreasonable  risk.  The  Agency 
negotiated  a  section  5(e)  consent  order 
with  the  notice  submitter  which  requires 
certain  protective  equipment  and 
labeling,  and  restricts  manufacture  and 
distribution  in  commerce,  including 
production  volume,  until  data  are 
available  to  more  accurately  determine 
the  risk  associated  with  P-8S-1023.  The 
order  also  includes  certain  aquatic 
release  and  waste  disposal  controls 
which  are  not  a  part  of  this  SNUR.  A 
reevaluation  of  the  available  data 
indicates  that  the  imposition  of  such 
controls  is  no  longer  supported. 
Accordingly,  the  Agency  will,  at  the 
request  of  the  PMN  submitter,  amend 
the  section  5(e)  consent  order.  The  order 
became  effective  January  19, 1984. 

By  issuing  a  section  5(e)  consent  order 
which  allows  controlled  commercial 
production  and  distribution  of  the 
substance,  EPA  has  taken  a  regulatory 
approach  which  is  appreciably  less 
burdensome  than  an  order  prohibiting 
manufacture  of  the  substance  until 
additional  data  are  submitted.  At  the 
same  time,  such  an  approach  protects 
human  health  by  requiring 
precautionary  controls  pending  the 
development  of  the  data  needed  for  a 
more  fully  reasoned  evaluation  of  the 
risks  associated  with  the  substance. 

Section  5(e)  orders  apply  to  the  notice 
submitter.  When  the  notice  submitter 
commences  commercial  manufacture  of 
the  substance  and  submits  a  notice  of 
commencement  of  manufacture  or 
import  to  EPA,  the  Agency  will  add  the 
substance  to  the  TSCA  Chemical 
Substance  Inventory.  When  a  substance 


I 

36882  Federal  Register  /  Vol.  49.  No.  184  /  Thursday,  September  20,  1984  /  Proposed  Rules 


is  listed  on  the  Inventory,  other  persons 
may  manufacture  or  process  the 
substance  without  controls.  Therefore. 
EPA  is  proposing  to  designate  those 
uses  described  in  Unit  II  of  this 
preamble  as  significant  new  uses  so  that 
the  Agency  can  review  these  uses  before 
they  occur. 

Through  a  SNUR.  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance;  if 
necessary,  action  can  then  be  taken  to 
ensure  that  persons  will  not  be  exposed 
to  levels  of  P-83-1023  that  are 
potentially  hazardous.  Since  the  original 
PMN  submitter  is  required  to  perform 
testing  when  the  cumulative  production 
volume  reaches  a  specified  level,  it  is 
advisable  that  potential  manufacturers 
or  importers  check  with  the  Agency 
before  undertaking  any  testing  in 
support  of  a  SNUR  notice. 

V.  Determination  of  Proposed 
SigniHcant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  this  substance, 
EPA  considered  relevant  information 
about  the  toxicity  of  the  substance  and 
potential  exposures  associated  with 
possible  uses  (such  as  uses  other  than 
those  allowed  under  the  section  5{e) 
order)  and  including  the  four  factors 
listed  in  section  5(a)(2)  of  TSCA.  In 
particular,  EPA  considered  the  extent  to 
which  potential  uses  might  change  the 
magnitude  and  duration  of  exposure  of 
humans  to  P-84-1023.  Based  on  these 
considerations,  EPA  proposes  to  define 
the  significant  new  uses  as  set  forth  in 
Unit  III  of  this  preamble. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  the  substance 
may  present  an  unreasonable  risk. 
While  such  a  finding  is  not  necessary  to 
promulgate  a  SNUR,  it  strongly  supports 
a  determination  that  the  uses  of  the 
substance  would  be  significant. 

VI.  Alternatives 

EPA  considered  regulatory 
alternatives  to  a  SNUR  to  ensure 
protection  of  human  health. 

1.  One  alternative  EPA  considered 
would  be  to  promulgate  a  section  8(a) 
reporting  rule  for  the  substance.  Under 
such  a  rule.  EPA  could  require  any 
person  to  report  to  EPA  before 
manufacturing,  importing,  or  processing 
the  substance.  Because  the  substance  is 
subject  to  a  section  5(e)  order,  the  small 
business  exemption  of  section  8(a) 
would  not  apply.  However,  the  use  of 


section  8(a)  rather  than  section  5(e) 
SNUR  authority  has  drawbacks  in  this 
particular  instance.  If  EPA  received  a 
report  under  section  8(a)  indicating  that 
a  person  intended  to  manufacture  or 
process  the  substance  for  those  uses 
defined  in  Unit  III  of  this  preamble,  the 
Agency  could  not  take  immediate  action 
under  section  5(c),  as  it  can  under  a 
SNUR,  and  therefore  would  not  be  able 
to  regulate  the  substance  pending 
development  of  information.  Rather  in  a 
situation  such  as  this.  EPA  would  have 
to  consider  regulating  the  substance 
under  TSCA  section  6  which  would 
require  a  separate  rulemaking  action. 
Moreover,  in  view  of  the  current  lack  of 
health  effects  data  on  P-e4-1023,  EPA 
first  would  likely  have  to  obtain  test 
data  on  the  substance  under  section  4  of 
TSCA  to  support  an  action  under  section 
6.  This  approach  could  allow 
unnecessary  risks  to  human  health 
during  the  time  needed  for  data 
development.  In  addition,  the  original 
notice  submitter  would  be  at  a 
competitive  disadvantage  because  the 
section  5(e)  order  applies  only  to  that 
company.  It  is  not  the  intent  of  EPA  in 
the  PMN  process  to  create  unfair 
marketplace  disruptions. 

2.  The  Agency  also  has  the  authority 
to  regulate  substances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture 
"present[s)  or  will  present"  an 
unreasonable  risk  of  injury  to  health. 
There  is  insufficient  information  to 
perform  a  reasoned  evaluation  of  the 
health  effects  of  P-83-1023  at  this  time. 
Therefore,  the  Agency  cannot  state  with 
certainty  that  the  substance  presents  or 
will  present  an  unreasonable  risk.  In 
this  instance,  because  the  Agency  has 
issued  a  section  5(e)  order,  EPA  can 
state  that  the  substance  "may  present" 
an  unreasonable  risk  of  injury  to  health. 
However,  the  Agency  cannot  regulate 
the  substance  under  section  6  at  this 
time. 

3.  As  an  alternative  to  the  proposed 
significant  new  use  definitions,  the 
Agency  is  considering  defining  as  a 
significant  new  use  the  failure  to 
establish  a  program  whereby  the 
substance  is  treated  as  a  hazardous 
chemical  substance  under  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Communication  Standards  (29  CFR 
1900.1200).  In  all  labels,  material  safety 
data  sheets,  and  employee  training 
programs,  the  substance  would  be 
required  to  be  identified  as  a  suspect 
neurotoxicant.  In  addition,  employees 


who  may  be  exposed  to  the  substances 
would  be  required  to  wear  respirators, 
gloves,  and  protective  clothing  specified 
in  this  proposed  rule. 

4.  The  Agency  is  also  considering 
creating  an  abbreviated  review  for 
persons  who  propose  to  employee 
alternative  exposure  controls  or  worker 
protection  equipment  which  may 
provide  equivalent  protection.  Under 
this  approach,  the  significant  new  uses 
would  be  defined  as  the  failure  to 
establish  a  program  whereby  persons 
who  may  be  exposed  to  the  substance 
are  required  to  use  the  respirators, 
gloves  and  protective  clothing  specified 
in  this  proposed  rule  or  employ 
alternative  exposure  controls  and/or 
protective  equipment  which  provide  the 
"equivalent"  protection.  Persons  would 
be  required  to  notify  EPA  of  the 
alternative  controls  to  receive  (in  a 
specified  time  period  which  is  shorter 
than  90  days)  confirmation  from  the 
Agency  that  the  protection  provided  by 
the  equipment  is  "equivalent."  If  EPA 
determined  that  the  protection  was  not 
"equivalent,"  significant  new  use 
reporting  would  be  required. 

EPA  invites  comments  on  this 
proposal  and  the  alternatives. 

VII,  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA, 
that  in  addition  to  the  requirements  in 
S  721.17,  the  following  records  be 
maintained  for  5  years  after  the  date  of 
their  creation,  by  persons  who 
manufacture,  import,  or  process  P-83- 
1023: 

1.  The  names  and  addresses  of 
persons  required  to  use  protective 
equipment  who  have  been  so  informed. 

2.  Results  of  respirator  fit  tests  for 
those  persons  who  have  been  required 
to  use  respirators. 

3.  Any  determination  that  clothing  and 
gloves  are  impervious  to  P-83-1023. 

4.  Dates  of  shipment  of  containers  of 
P-83-1023. 

5.  Manufacture  and  import  volume 
records. 

As  an  alternative,  the  Agency  is 
considering  requiring  manufacturers  and 
processors  of  the  substance  who  do  not 
trigger  the  SNUR  reporting  requirement 
to  maintain  records  demonstrating  their 
compliance  with  the  SNUR.  Therefore, 
manufacturers  and  processors  would 
have  the  discretion  to  determine  which 
records  are  needed  to  show  compliance. 
To  provide  guidance,  the  Agency  would 
provide  examples  of  the  types  of  records 
which  would  adequately  demonstrate 
compliance. 
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Recordkeeping  requirements  are 
expected  to  encourage  compliance  with 
this  proposed  rule  when  promulgated 
and  to  support  EPA's  enforcement 
efforts.  The  Agency  considered  omitting 
these  specific  recordkeeping 
requirements,  but  believes  compliance 
monitoring  for  this  proposed  SNUR 
would  be  made  more  difficult  without 
them. 

Although  section  5(a)(2)  of  TSCA  does 
not  explicitly  provide  for  recordkeeping 
of  the  type  in  paragraph  (b)(2)  of 
§  721.140.  EPA  finds  that  such 
recordkeeping  is  necessary  to  implement 
and  enforce  effectively  the  requirements 
of  the  SNUR.  Two  TSCA  authorities 
support  the  recordkeeping  in  this 
proposed  rule.  First,  EPA  believes  there 
is  inherent  authority  in  section  5  of 
TSCA  to  require  the  keeping  of  records 
reasonably  necessary  to  implement  the 
mandate  of  section  5.  EPA  has  already 
exercised  this  authority  in  the  PMN  rule 
recordkeeping  requirements  in  40  CFR 
720.70  and  in  721.17  of  the  general  SNUR 
provisions.  Clearly,  there  is  no  way  to 
determine  whether  a  manufacturer, 
importer,  or  processor  is  undertaking  a 
significant  new  use  of  the  type  defined 
in  this  proposed  rule  unless  the 
manufacturer,  importer,  or  processor  is 
required  to  keep  records  of  its  activities 
to  show  that  the  significant  new  use  has 
not  occurred.  EPA  would  otherwise  be 
unable  to  determine  whether  a  violation 
has  occurred,  unless  the  manufacturer, 
importer,  or  processor  was  observed  in 
violation. 

Second,  section  8(a)  of  TSCA  provides 
broad  authority  for  EPA  to  require 
manufacturers,  importers,  and 
processors  of  chemical  substances  to 
keep  records.  Generally,  a  section  8(a) 
recordkeeping  requirement  does  not 
apply  to  small  manufacturers,  importers, 
and  processors,  but  in  this  case  a 
section  b{€]  order  is  in  effect  for  the 
chemical  substance  in  question.  Thus, 
under  section  8(a)(3)(A)(ii)  of  TSCA. 
EPA  can  require  recordkeeping  by  small 
manufacturers,  importers,  and 
processors  as  well  and  is  proposing  to 
do  so. 

VIII.  Exemptions  To  Reporting 
Requirements 

EPA  has  codified  general  exemption 
provisions  covering  SNUR  reporting 
under  S  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these  provisions 
in  Subpart  B.  However,  in  this  case,  the 
Agency  is  proposing  that  §  721.19  apply 
in  its  entirety. 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720 
published  in  the  Federal  Register  of  May 
13, 1983  (48  FR  21722)  including  §  720.36 
which  contained  detailed  rules  for  the 


section  5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13, 1983  (48 
FR  41132),  EPA  stayed  the 
effectiveneess  of  §  720.36,  among  other 
provisions  of  the  PMN  rule,  pending 
further  rulemaking  to  revise  the 
provisions.  Because  $  720.36  was  not  in 
effect  when  EPA  codified  §  721.19,  the 
Agency  relied  on  the  general  definition 
of  "small  quantities  solely  for  research 
and  development"  in  §  720.3(cc)  and 
section  5(h)(3)  of  TSCA  to  determine 
whether  activities  qualify  under  this 
exemption.  Upon  promulgation  of  a 
revised  §  720.36,  EPA  intends  to  amend 
§  721.19  to  adopt  the  provisions  of  the 
revised  §  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  during  manufacture  and 
processing  of  the  substance,  EPA  lacks 
the  authority  under  section  12(a)  of 
TSCA  to  require  reporting  of  such 
manufacture  or  processing  for  a 
significant  new  use  because  EPA  does 
not  yet  have  sufficient  information  to 
make  the  "will  present  an  unreasonable 
risk"  finding  necessary  to  regulate  a 
substance  manufactured  or  processed 
solely  for  export.  However,  persons 
must  notify  EPA  of  such  export  under 
section  12(b)  of  TSCA  (see  §  721.7  of  the 
general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacture  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting.  The  term  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3(s)).  The  term  "process 
solely  for  export"  is  defined  in  S  721.3  of 
the  general  SNUR  provisions  in  a  similar 
fashion.  Thus,  the  substance  would  be 
exempt  from  reporting  under  this  SNUR 
if  a  person  manufactures  (the  term 
manufacture  includes  import)  or 
processes  the  substance  solely  for 
export  from  the  U.S.  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substance  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  for  use  in  the  U.S.,  such 
manufacture  and  processing  would  be 
for  use  in  the  U.S. 


IX.  Applicability  of  Proposal  to  Uses 
Occurring  Before  PromulgatioD  of  Hnal 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substance  in  question  has  just 
undergone  premanufacture  review. 
When  the  notice  submitter  begins 
manufacture  of  the  substance,  the 
submitter  will  send  EPA  a  notice  of 
commencement  of  manufacture,  and  the 
substance  will  be  added  to  the 
inventory.  The  notice  submitter  is 
prohibited  by  the  section  5(e)  order  from 
undertaking  any  of  the  activities  which 
the  Agency  is  proposing  be  designated 
as  significant  new  uses.  Therefore,  at 
this  time,  the  Agency  has  concluded  that 
these  uses  are  not  ongoing.  However, 
EPA  recognizes  that  when  the  chemical 
substance  subject  to  this  SNUR  is  added 
to  the  Inventory,  it  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposal  before 
promulgation  of  the  rule. 

If,  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  no  longer 
"new"  at  the  time  the  rule  is 
promulgated  as  final.  EPA  finds  that  the 
intent  of  section  5(a)(1)(B)  is  best  served 
by  determining  whether  a  use  is  a 
significant  new  use  as  of  the  proposal 
date  of  the  SNUR.  If  uses  begun  during 
the  proposal  period  were  not  considered 
to  be  significant  new  uses,  it  would  be 
almost  impossible  for  the  Agency  to 
establish  SNUR  notice  requirements, 
since  any  person  could  defeat  the  SNUR 
by  initiating  the  proposed  significant 
new  uses  before  the  rule  becomes  final. 
This  is  contrary  to  the  general  intent  of 
section  5(a)(1)(B). 

Thus,  if  the  substance  is  manufactured 
or  processed  between  proposal  and 
promulgation  for  a  proposed  significant 
new  use,  the  Agency  will  consider  such 
use  to  be  a  significant  new  use  if  it  is 
retained  in  the  final  rule  EPA 
recognizes  that  this  interpretation  may 
disrupt  commercial  activities  of  persons 
who  begin  manufacture,  import,  or 
processing  of  the  substance  for  a 
significant  new  use  during  the  proposal 
period.  However,  this  proposal 
constitutes  notice  of  that  potential 
disruption,  and  persons  who  commence 
a  proposed  significant  new  use  do  so  at 
their  own  risk. 

Because  the  identity  of  P-63-1023  is 
confidential,  any  person  who  proposes 
to  manufacture  or  import  P-83-1023  is 
unlikely  to  know  that  the  substance  is 
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on  the  Inventory  and.  therefore,  is  Ukely 
to  submit  a  bona  fide  request  under 
either  40  CFR  710.7(e)  or  720.85(b)  to 
determine  whether  the  substance  is  on 
the  Inventory.  If  EPA  determines  that 
the  person  has  a  bona  fide  intent  to 
manufacture  or  import  the  substance 
and  that  the  substance  the  person 
proposes  to  manufacture  or  import  is  P- 
83-1023,  EPA  will  inform  the  person  that 
the  substance  is  subject  to  this  proposal. 
This  will  give  the  person  adequate 
notice  of  this  proposal,  will  give  the 
person  an  adequate  chance  to  comment, 
and  will  help  prevent  the  potential 
disruption. 

X.  Oetennining  When  Use  Is  Subject  to 
This  Proposal 

EPA  has  codified  procedures  at 
§  721.6  under  which  any  person  who 
intends  to  manufacture,  import,  or 
process  a  chemical  substance  within  the 
generic  chemical  name  identified  in  this 
proposal  would  be  able  to  ask  EPA 
whether  or  not  their  chemical  substance 
is  subject  to  a  SNUR.  The  process  for 
doing  so  is  very  similar  to  the  process 
required  for  manufacturers  and 
importers  to  show  a  bona  fide  intent  to 
manufacture  or  import  under  40  CFR 
710.7(g)(2)  of  the  Inventory  Reporting 
Rules  and  40  CFR  720.25(b)(2)  of  the 
Premanufacture  Notification  Rules  as 
published  in  the  Federal  Register  of  May 
13, 1983  (48  FR  21722).  The  Agency  does 
not  intend  to  modify  these  procedures 
for  this  proposal. 

EPA  is  proposing  significant  new  use 
which  is  confidential.  This  is  the  first 
SNUR  EPA  has  proposed  in  which  rt  is 
proposing  to  keep  a  specific  significant 
new  use  concerning  production  volume 
confidential  in  the  final  rule.  For  the 
same  reasons  that  EPA  believes  it  is 
appropriate  to  keep  the  specific 
chemical  identity  confidential,  EPA 
believes  it  is  appropriate  to  keep  the 
production  volume  limit  imposed  on  the 
PMN  submitter  by  the  section  5(e)  order 
confidential.  EPA  is  proposing  that  this 
significant  new  use  would  remain 
confidential  in  the  final  rule.  EPA 
specifically  requests  comments  on  this 
issue. 

Therefore.  EPA  is  proposing  to  reveal 
the  specific  production  volume 
described  in  paragraph  (a)(2)(ii)  of  the 
rule  only  to  a  manufacurer  or  importer 
who  has  shown  a  bona  fide  intent  to 
manufacture  or  import  the  substance 
under  the  procedure  in  §  721.6  of  the 
general  SNUR  provisions.  Thus,  if  the 
manufacturer  or  importer  is  told  that  the 
substance  in  question  is  on  the 
Inventory  and  subject  to  this  SNUR,  the 
person  will  also  be  told  the  production 
volume  in  paragraph  (a)(2)(ii).  This  will 
enable  the  manufacturter  or  importer  to 


determine  whether  a  SNUR  notice  will 
be  necessary. 

As  an  alternative  to  this  approach, 
EPA  considered  requiring  a 
manufacturer  or  importer  to  show  not 
only  a  bona  fide  intent  to  manufacture 
or  import  the  substance,  but  also  to 
show  the  specific  volume  the  person 
intends  for  the  substance.  EPA  would 
then  tell  the  manufacturer  or  importer 
whether  the  volume  intended  would  be 
a  significant  new  use  under  the  SNUR. 
EPA  has  not  adopted  this  approach  for 
the  proposal  because  the  Agency 
believes  it  would  involve  a  greater 
burden  on  manufacturers  or  importers 
potentially  subject  to  the  SNUR  and 
would  provide  little  additional 
confidentiality  protection. 

XI.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  risks  that 
may  be  posed  by  a  significant  new  use 
of  this  substance,  a  more  reasoned 
evaluation  of  the  risks  posed  by  this 
substance  would  require  additional  data 
on  neurotoxicity.  These  data  might  be 
generated  by  a  subchronic  neurotoxicity 
test  in  a  sensitive  species  (either  cat  or 
dog).  These  studies  may  not  be  the  only 
means  of  addressing  the  potential  risks. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substance 
for  these  concerns.  SNUR  notices 
submitted  for  significant  new  uses 
without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e) 

As  part  of  an  optional  prenotice 
consultation,  EPA  will  discuss  the  test 
data  it  believes  necessary  to  evaluate  a 
significant  new  use  of  the  substance. 

Test  data  should  be  developed 
according  to  TSCA  good  laboratory 
practices  regulations  at  40  CFR  Part  792. 
EPA  encourages  persons  to  consult  with 
the  Agency  before  selecting  a  protocol 
for  testing  the  substance.  EPA  urges 
SNUR  notice  submitters  to  provide 
detailed  information  on  human  exposure 
that  will  result  from  the  significant  new 
use.  In  addition.  EPA  urges  persons  to 
submit  information  on  potential  benefits 
of  the  substance  and  information  on 
risks  posed  by  the  substance  compared 
to  risks  posed  by  substitutes. 

XII.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 


requirements  for  this  substance.  This 
evaluation  is  summarized  below. 

Subsequent  to  promulgation  of  this 
SNUR,  the  Agency  believes  there  are 
three  potential  outcomes:  (1)  A 
manufacturer,  importer,  or  processor 
could  choose  to  manufacture,  import,  or 
process  P-83-1023  under  the  terms  of  the 
SNUR  and.  thereby,  avoid  submitting  a 
SNUR  notice.  (2)  A  manufacturer, 
importer,  or  processor  could  decide  to 
manufacture,  import,  process  or 
distribute  in  commerce  P-83-1023  for 
one  or  more  of  the  defined  new  uses. 
The  manufacturer,  importer,  or 
processor  would  then  be  required  to  file 
a  SNUR  notice.  (3)  A  manufacturer, 
importer,  or  processor  could  elect  not  to 
manufacture,  import,  or  process  the 
substance  because  of  the  restrictions 
imposed  by  the  SNUR.  The  costs  of  the 
outcomes  are  summarized  below. 

Should  a  company  decide  to  produce 
P-83-1023  for  uses  other  than  those 
described  in  Unit  III  of  this  preamble,  it 
will  not  incur  the  cost  of  submitting  a 
SNUR  notice.  The  cost  to  the  company 
will  be  those  costs  associated  with  the 
cost  of  protecive  equipment,  the  cost  of 
labeling  for  those  engaged  in 
distribution  in  commerce,  costs 
associated  with  recordkeeping,  and  any 
indirect  cost  incurred  as  a  result  of  the 
production  volume  limitation.  In  relation 
to  protective  equipment,  the  Agency,  for 
the  purposes  of  its  analysis,  assumed  5 
workers  would  be  exposed  to  P-83-1023 
for  a  period  of  30  days  each  year.  Actual 
exposure  data  has  been  claimed  as  CBI 
by  the  submitter.  Each  worker  will  be 
required  to  wear  a  NIOSH-approved 
full-face  piece,  positive  pressure,  air- 
supplied  respirator  and  gloves  and 
protective  clothing  which  have  been 
deemed  to  be  impervious  to  P-83-1023. 
The  annual  cost  of  outfitting  one  worker 
is  $648.  For  5  workers,  the  annual  cost 
would  be  $3,240.  Assuming  a  10  percent 
discount  rate,  and  a  10  year  economic 
life  for  P-83-1023.  the  present  value  of 
protective  equipment  for  5  workers  is 
$19,909.  An  American  Society  for 
Testing  and  Materials  Impermeability 
Test  could  cost  $350  per  substrate.  The 
present  value  of  providing  respirator  fit 
testing  over  a  10  year  period  for  5 
workers  ranges  from  $2,100  to  2,500.  The 
present  value  of  total  cost  is  $23,869. 
The  present  value  of  the  cost  of 
maintaining  records  has  been  estimated 
by  EPA  at  $1,460.  Once  the  SNUR  has 
been  promulgated  EPA  will  incur  only 
enforcement  costs. 

Under  the  second  outcome,  a 
manufacturer,  importer,  or  processor 
may  wish  to  engage  in  one  of  the 
significant  new  uses  described  in  Unit 
III  of  this  preamble.  In  this  case,  the 
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manufacturer,  importer,  or  processor 
would  be  required  to  submit  a  SNUR 
notice.  The  Agency  has  estimated  that 
the  direct  cost  associated  with  filing  a 
SNUR  notice  ranges  from  $1,375  to 
$7,950.  The  submitter  may  also  incur  up 
to  a  3.2  percent  reduction  in  profits  due 
to  delays  in  manufacture,  import,  or 
processing  and  the  cost  of  regulatory 
follow-up  if  any.  In  addition  to  the  cost 
of  filing  the  SNUR  notice,  a  submitter 
may  incur  additional  costs  associated 
with  alternative  protective  equipment, 
process  or  engineering  controls,  and/or 
testing.  The  costs  attributable  to 
generating  other  test  data  cannot  be 
estimated  with  the  potential  exception 
of  the  subchronic  neurotoxicity  test. 
This  test  is  estimated  to  cost  $90,000  in 
1983  dollars.  Since  the  original  PMN 
submitter  is  required,  however,  to 
perform  testing  when  the  cumulative 
production  volume  reaches  a  specified 
level,  it  is  advisable  that  potential  PMN 
manufacturers,  importers,  and 
processors  check  with  the  Agency 
before  undertaking  any  testing. 

The  third  outcome  would  involve 
some  companies  finding  the  cost  of 
controlling  exposure  too  expensive  to 
justify  production  or  processing.  Under 
this  outcome,  a  company  would  not 
incur  any  direct  costs  as  a  result  of  the 
SNUR.  The  company  and  society  could 
lose  benefits  that  would  have  been 
derived  from  the  manufacture  or 
processing  of  P-83-1023.  However,  the 
fact  that  the  original  PMN  submitter 
intends  to  produce  and  process  P-83- 
1023  with  the  protective  equipment  in 
place  indicates  that  the  intended  use  of 
P-83-1023  will  still  return  an  acceptable 
profit. 

The  Agency  has  not  attempted  to 
quantify  the  benefits  of  the  proposed 
SNUR.  In  general,  however,  benefits  will 
accrue  if  the  proposed  action  leads  to 
the  identification  and  control  of 
unreasonable  risks  before  significant 
health  effects  can  occur.  The  proposal 
and  promulgation  of  the  SNUR  provides 
the  benefits  of  reduced  health  risks  until 
production  or  processing  of  P-83-1023 
ceases. 

Xin.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  tfie  person  claims  as  CBI  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 


comments  which  EPA  can  place  in  the 
public  file. 

XIV.  ludicUl  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
re\'iew  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persoBS  an  equal  opportunity  to  file  a 
tjmely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse,"  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  final  rule 
in  the  Federal  Register.  The  effective 
date  will  be  calculated  from  the 
promulgation  date. 

XV.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS— 50517).  -nie  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed  rule. 
EPA  will  supplement  the  record  with 
additional  information  as  it  is  received. 
The  record  now  includes  the  following: 

1.  The  PMN  for  this  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  A  copy  of  the  section  5(e)  consent 
order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  toxicity  support  document  for 
the  section  5(e)  order. 

6.  The  economic  support  document  for 
the  section  5(e)  order. 

The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday  except  legal 
holidays  in  the  OTS  Pubhc  Information 
Office,  Rm.  E-107,  401  M  St..  SW.. 
Washington,  D.C. 

XVI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore,  requires  a 
regulatory  impact  analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  will  not  have  a  significant 


effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  annual  cost  of  this 
proposed  rule,  for  the  reasons  discussed 
in  Unit  XII  of  the  preamble,  EPA 
believes  thai  the  cost  will  be  low.  In 
addition,  because  of  the  nature  of  the 
proposed  rule  and  the  subatance  subject 
to  it,  EPA  believes  that  there  will  be  few 
significant  new  uae  notices  submitted. 
Further,  while  the  expense  of  a  notice, 
the  suggested  testing,  and  the 
uncertainty  of  poasibte  EPA  regulabon 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  of  high  potential  value. 
Finally,  tiiis  SNUR  may  encourage 
innovation  in  safe  chemical  substances 
or  highly  beneficial  uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  ai  required  by 
Executive  Order  12291. 

B.  Regulatory  FJexibiJity  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  e05(b),  EPA  certifies  that  this 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  busineases. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However,  EPA  believes  that  few 
manufacturer«  or  processors  will  submit 
SNUR  notices.  Therefore,  although  the 
costs  of  preparing  a  notice  under  this 
rule  might  be  significant  for  some  small 
busineases.  the  number  of  such 
businesses  affected  is  not  expected  to 
be  substantial. 

C.  Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  and  have 
been  assigned  OMB  control  number 
2070-0012. 

List  of  Subjects  m  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requiremt-nts.  Significant 
new  uses. 

Dtiled:  September  12  1984. 

Manas  E.  WilliamB. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substance*. 

PART  721— {AMENDED] 

Therefore,  it  is  proposed  that  Part  721 
of  Chapter  I  of  Title  40  be  amended  by 
adding  §  721.140  to  read  as  follows: 
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§721.140    ANcyl  aryl  phospNm. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  [1]  The  following  chemical 
substance  referred  to  by  its  PMN 
number  and  generic  chemical  name  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section:  P-83- 
1023,  alkyl  aryl  phosphine. 

(2)  The  significant  new  uses  are: 

(i)  Manufacture,  import,  or  processing 
the  chemical  substance  without 
establishing  and  enforcing  a  program 
whereby  workers  who  may  be  exposed 
to  the  substance  wear  (A)  a  National 
Institute  of  Occupational  Safety  and 
Health  approved  air-supplied  positive 
pressure  respirator  as  set  forth  in 
Occupational  Safety  and  Health 
Administration  standards  prescribed  in 
29  CFR  1010.134  (respirators  offering  a 
greater  degree  of  protection,  i.e.  full 
hood,  may  be  substituted),  and  (B) 
protective  clothing  and  gloves  which 
have  been  determined  to  be  impervious 
to  the  substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure,  either  by  evaluating  the 
specifications  of  the  equipment  supplier 
or  testing  the  equipment  under  the 
conditions  of  exposure. 

(ii)  Manufacturing  or  importing,  by 
any  single  manufacturer  or  importer, 
amounts  of  the  substance  greater  than 
those  allowed  in  the  consent  order  for 
Premanufacture  Notice  P-83-1023.  dated 
January  19. 1984.  issued  under  section 
5(e)  of  the  Act. 

(iii)  Distribution  in  commerce  by  any 
person,  including  importers,  processors, 
and  distributors,  without  affixing  to 
each  container  of  the  substance,  a  label 
which  complies  with  the  following: 

(A)  The  label  contains  the  following 
statement: 

WARNING.  Chemicals  similar  in  structure 
have  been  found  to  cause  neurotoxic  effects. 
Avoid  breathing  dust  and  prevent  all  contact 
with  skin.  Wear  a  NIOSH-approved 
respirator.  Wear  impervious  gloves  and 
protective  clothing.  Wash  thoroughly  after 
handling  and  before  eating,  drinking,  or 
smoking.  Use  only  with  adequate  ventilation. 

(B)  The  first  word  on  the  label  is 
capitalized,  and  type  size  of  the  first 
word  is  no  smaller  than  six  point  type 
for  a  label  five  square  inches  or  less  in 
area,  ten  point  type  for  a  label  above 
five  but  below  ten  square  inches  in  area, 
twelve  point  type  for  a  label  above  ten 
but  below  fifteen  square  inches  in  area, 
fourteen  point  type  for  a  label  above 
fifteen  but  below  thirty  square  inches  in 
area,  or  eighteen  point  type  for  a  label 
over  thirty  square  inches  in  area.  The 
tjT)e  size  of  the  remainder  of  the 
warning  statement  is  no  smaller  than  six 
point  type. 


(C)  All  required  label  text  is  of 
sufficient  prominence,  and  is  placed 
with  such  conspicuousness  relative  to 
other  label  text  and  graphic  material,  to 
ensure  that  the  warning  statement  is 
read  and  understood  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Identifying  Production  Volume 
Limit.  If  EPA  informs  a  manufacturer  or 
importer  under  §  721.6  that  a  chemical 
substance  is  subject  to  this  section.  EPA 
will  also  inform  the  manufacturer  or 
importer  of  the  specific  production 
volume  limit  in  paragraph  (a)(2](ii)  of 
this  section. 

(2)  Recordkeeping.  In  addition  to  the 
requirements  of  §  721.17.  manufacturers, 
importers,  and  processors  of  the 
chemical  substance  identified  in 
paragraph  (a)(1)  of  this  section  must 
maintain  the  following  records  for  five 
years  from  their  creation: 

(i)  The  names  of  persons  who  have 
been  required  to  wear  protective 
equipment  and  who  have  been  so 
informed. 

(ii)  Results  of  respirator  fit  tests  where 
appropriate. 

(iii)  Glove  and  clothing 
imperviousness  determinations. 

(iv)  Dates  of  shipment  of  containers  of 
the  substance. 

(v)  Production  volume  records. 

(Sees.  5,  8  Pub.  L  94-^69,  90  Stat.  2012  (15 
use.  2604)) 

|FR  Doc.  84-2492«  Filed  9-19-84;  8:«  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Threatened  Status  and 
Critical  Habitat  for  the  Desert  Dace 
(Eremichthys  acros) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule;  reopening  of 
comment  period  and  notice  of  public 
hearing. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  a  public 
hearing  will  be  held  on  the  proposed 
determination  of  threatened  status  and 
critical  habitat  for  the  desert  dace,  and 
that  the  comment  period  on  the  proposal 


will  be  reopened.  This  hearing  and 
reopening  of  the  comment  period  will 
allow  comments  on  this  proposal  from 
all  interested  parties. 

DATES:  The  public  comment  period  is 
reopened  September  20. 1984.  The  public 
hearing  will  be  held  from  7  to  9  p.m.  on 
Wednesday,  October  10. 1984.  at  the 
Humboldt  County  Library.  Winnemucca. 
Nevada.  The  comment  period  on  the 
proposal,  which  closed  on  July  30, 1984. 
is  reopened  until  October  22, 1984. 

addresses:  The  Humboldt  County 
Library,  85  East  5th  Street.  Winnemucca, 
Nevada  89445.  Comments  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building,  500 
NE.  Multnonah  Street.  Suite  1692. 
Portland.  Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Sada,  Project  Leader.  U.S.  Fish  and 
Wildlife  Service,  Great  Basin  Complex. 
4600  Kietzke  Lane,  Building  C,  Reno. 
Nevada  89502. 

SUPPl£MENTARY  INFORMATION: 
Background 

The  desert  dace  is  endemic  to  a  series 
of  thermal  spring  habitats  in  the  Soldier 
Meadows  area  of  Humboldt  County. 
Nevada.  This  fish  is  threatened  by  water 
diversion,  exotic  species,  and 
geothermal  exploration  and 
development.  A  proposal  of  threatened 
status  with  critical  habitat  for  the  desert 
dace  was  published  in  the  Federal 
Register  (49  FR  22355)  on  May  29. 1984. 

The  Endangered  Species  Act  requires 
that  a  public  hearing  be  held  if 
requested  within  45  days  of  the 
publication  of  the  proposed  rule.  On  July 
12, 1984,  a  public  hearing  on  this 
proposal  was  requested  by  Mr.  James  A. 
Callahan.  Attorney  at  Law.  on  behalf  of 
Mr.  Ken  Earp,  owner  of  Soldier 
Meadows  Ranch.  The  hearing  will  be 
held  from  7  to  9  p.m..  on  Wednesday 
October  10. 1984.  at  the  Humboldt 
County  Library,  Winnemucca.  Nevada. 
Those  parties  wishing  to  make 
statements  for  the  record  should  have 
available  a  copy  of  their  statement  to  be 
presented  to  the  Service  at  the  start  of 
the  hearing.  Oral  statements  may  be 
limited  to  five  or  ten  minutes,  if  the 
num^t  of  parties  present  necessitate 
someTlmitation.  There  are  no  limits  to 
the  length  of  written  comments  or  those 
mailed  to  the  Service. 

In  order  to  accommodate  the  hearing, 
the  Service  also  reopens  the  public 
comment  period  for  the  proposal. 
Written  comments  may  now  be 
submitted  until  October  22, 1984.  to  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  at  the  above  address. 
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Author 

The  primary  author  of  this  notice  is 
Carolyn  Bohan,  U.S.  Fish  and  Wildhfc 
Service,  Lloyd  500  Building,  500  .N.E 
Multnomah  Street.  Suite  16P2.  Portland, 
Oregon  97232  (503/231-6131  ]. 

Authority:  The  authority  for  this  acno.'^.  is 
the  Endangered  Species  Act  of  1973  |16  US  C 
1531  et  seq..  Pub.  L.  93-20,S,  87  Slat.  884:  Pub. 
L.  94-359.  90  Stat  911    Pub   L  95-632  92  Stilt. 
3751:  Pub.  L  96-159,  fS  Stdt.  1225.  Pbb   L  9"- 
304,  96  Stat  1411). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  w:idlife. 
Fish  marine  mammals,  F^iants 
(agriculture]. 

Dated   S('ptemt)er  14   19H4, 
Susan  Recce. 

Asiistant  Secretary  for  Fish  and  Wildlife  and 

/'n-As 

Kh  !)i„    M  24«V  K  led  S»-20-(M   (44'  irr.i  . 
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This   section   of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
puWic.   Notices  of  heanngs  and 
irrvestigations,   committee   meetings,   agency 
deciSKins  and  rulings,   delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards; 
Arkansas  et  al. 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  202),  and  should  be  made  subject 
to  the  provisions  of  the  Act. 

AR-161 — Cattleman's  Commission  Co., 

Batesville,  Arkansas 
KY-171 — Choates  Stockyards  Upton, 

Kentucky 
MO-260— Diamond  Feeder  Pig  and  Hog 

Auction  Diamond.  Missouri 
WI-139  Efjuity  Livestock  Auction 

Market  Lancaster,  Wisconsin 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.],  it  is  proposed  to 
designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in 
section  302  thereof. 

Any  p-^rson  who  wishes  to  submit 
written  data,  views,  or  arguments 
concerning  the  proposed  designation, 
may  do  so  by  filing  them  with  the  Chief, 
Financidl  protection  Branch,  Packers 
and  Stockyards  Administration,  United 
States  Department  of  Agriculture, 
Washington,  D.C.  20250,  by  October  5, 
1984. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Chief  of  the  Financial 
Protection  Branch  during  normal 
business  hours. 


Done  at  Washington,  D.C,  this  12th  day  of 
September,  1984. 

lack  W.  Brinckmeyer, 

Chief.  Financial  Protectjon  Branch,  Livestock 
Marketing  Division. 

|KR  Doc  94-24908  Filed  9-19-84;  8:45| 
BILLING  CODE  3410-03-M 

Soil  Conservation  Service 

Dunloup  Creek  Watershed,  WV;  Intent 
To  Deauthorize  Federal  Funding 

agency:  Soil  Conservation  Service. 
ACTION:  Notice. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Dunloup  Creek 
Watershed  project,  Fayette  and  Raleigh 
Counties.  West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  Room  301,  Morgantown,  West 
Virginia,  26505,  telephone:  304-291-4151. 

SUPPI^MENTARY  INFORMATION:  A 

determination  has  been  made  by  Rollin 
N.  Swank  that  the  proposed  works  of 
improvement  for  the  Dunloup  Creek 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  m.ay  be 
obtained  from  Rollin  N.  Swank,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Proteclion 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 
Dated;  September  13. 1984. 

Paul  S.  Dunn, 

Acting  State  Conserx'ationist. 

(FR  Doc.  84-24935  Filed  9-19-84.  8:4S  tim| 
MLUNQ  COOC  MIO-MHM 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-427-030] 

Large  Power  Transformers  From 
France;  Final  Results  of  Administrative 
Review  of  Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration 
CommnTce. 

action:  Notice  of  final  results  of 
administrative  review  of  antidumping 
finding. 

summary:  On  March  1, 1984,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  France. 
The  review  covers  the  one  known 
exporter  of  this  merchandise  to  the 
United  States  and  consecutive  periods 
from  November  1, 1971,  through  May  31, 
1983. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of 
both  the  petitioner  and  the  respondent, 
we  held  a  public  hearing  on  April  9, 
1984.  We  also  held  a  conference  on 
April  6, 1984,  solely  for  the  presentation 
of  views  on  the  appropriate  method  of 
adjustment  for  differences  in  the 
efficiency  of  transformers.  As  a  result  of 
our  review  of  the  comments  received, 
we  have  changed  the  margins  from 
those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  September  20, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Mitchell  or  John  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1,  1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
7639)  the  preliminary  results  of  its 
admini.strative  review  of  the 
antidumping  finding  on  large  power 
transformers  from  France  (37  FR  11772. 
June  14, 1972).  The  Department  has  now 
completed  that  administrative  review. 
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Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
("transformers"),  that  is,  all  types  of 
transformers  rated  10,000  KVA  (kilovolt- 
amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
"transformers"  includes,  but  is  not 
limited  to,  shunt  reactors, 
aulotransformers,  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  rectifier- 
transformet  units,  commonly  known  as 
rectiformers.  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  Transformers  covered  by  this 
finding  are  currently  classifiable  under 
items  682.0755,  682.0765,  and  682.0775  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  one  known 
exporter  of  this  merchandise  to  the 
United  States,  Alsthom-Atlantique,  and 
consecutive  periods  from  November  1, 
1971,  through  May  31, 1983. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  the  petitioner, 
Westinghouse  Electric  Corporation,  and 
the  respondent.  Alsthom-Atlantique,  we 
held  a  public  hearing  on  April  9. 1984. 

In  addition,  on  April  6. 1984,  we  held  a 
conference  with  all  interested  parties  in 
all  of  the  outstanding  transformer  cases 
solely  for  the  presentation  of  views  on 
the  appropriate  method  for  adjustment 
for  differences  in  the  efficiency  of 
transformers. 

We  received  comments  in  that 
conference  from  Westinghouse, 
Alsthom,  Tokyo  Shibaura  Electric  Co.. 
Ltd..  Hitachi,  Ltd..  Industrie  Elettriche  di 
Legnano.  Fuji  Electric  Co.,  Ltd..  Ansaldo 
Component!.  SpA..  and  General  Electric 
Co. 

Comments  1  through  18  pertain  to 
general  issues  and  Comments  19  through 
52  pertain  to  technical  issues  involving 
specific  sales  covered  in  this  review. 

Comment  1:  Alsthom  argues  that  it 
qualifies  for  revocation  of  the  finding 
and  that  the  Department  has  illegally 
denied  Alsthom's  request  for  revocation. 
Specifically.  Alsthom  argues  that  the 
Department  cannot  consider  Alsthom 
transformers  sold  to  the  United  States 
and  not  yet  imported  in  making  the 
determination  on  revocation. 
Westinghouse  argues  that  the 
Department  properly  considered 


Alsthom  transformers  sold  but  not  yet 
imported  and  agrees  with  the 
Department's  decision  not  to  revoke  the 
finding. 

Department's  Position:  While  Alsthom 
has  arguably  met  the  minimum 
requirements  for  revocation,  we  will  not 
consider  revocation  of  the  finding  until 
U.S.  entry  occurs  for  Alsthom  units  sold 
in  January  1979.  To  issue  a  revocation 
based  upon  the  absence  of  U.S.  sales, 
when  sales  have  been  made  but  the 
merchandise  has  not  yet  been  shipped, 
would  contradict  the  Commerce 
Regulations. 

We  cannot  make  the  determination 
required  by  section  353.54  of  the 
Commerce  Regulations,  that  sales  are  no 
longer  being  made  at  less  than  fair 
value,  until  we  evaluate  the 
transformers  sold  by  Alsthom  to  the 
United  States  in  1979,  now  in  production 
and  scheduled  for  shipment  sometime  in 
the  future. 

Comment  2:  Westirvghouse  argues  that 
the  Department  is  required  to  review,  for 
cash  deposit  purposes,  all  large  power 
transformer  entries,  even  those  the 
Customs  Service  might  have  erroneously 
liquidated  without  any  calculation  of 
whether  any  antidumping  duties  were 
due.  Westinghouse  specifically  requests 
that  the  Department  review  Alsthom's 
U.S.  sales  of  2  transformers  in  1969,  4 
transformers  in  1978,  and  3  transformers 
in  1979.  Alsthom  argues  that  the 
Department  has  no  legal  authority  to 
review,  for  cash  deposit  purposes,  large 
power  transformers  that  may  have  been 
liquidated. 

Department's  Position:  The  Customs 
Service  liquidated  the  entries  of  the 
transformers  sold  in  1969  prior  to  the 
date  of  the  finding,  and  under  the  then 
existing  law  those  units  were  not 
subject  to  the  finding.  As  for  the 
transformers  sold  in  1978  and  1979. 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act")  requires  that  we 
determine  the  foreign  market  value  and 
U.S.  price  of  each  entry  and  any  amount 
"by  which  the  foreign  market  value  of 
each  such  entry  exceeds  the  United 
States  price  of  the  entry."  TTiat 
determination  is  then  "the  basis  for 
assessment  of  antidumping  duties  *  *  * 
and  for  deposits  of  estimated  duties." 
The  rate  set  for  deposits  of  estimated 
duties  is  the  weighted-average  of  the 
assessment  amounts  for  those  entries. 

Although  certain  entries  may  have 
been  subject  to  assessment  under  the 
antidumping  finding.  Customs  liquidated 
them  without  reference  to  the  finding. 
As  the  liquidation  of  those  entries  is 
final,  they  are  no  longer  subject  to  the 
assessment  of  antidumping  duties. 
Review  of  entries  not  subject  to 
assessment  of  duties  is  unnecessary  and 


unreasonable  in  this  case,  as  there  are 
unliquidated  entries  that  are  subject  to 
assessment,  and  determinations  as  to 
these  entries  provide  the  appropriate 
basis  for  assessment  of  duties  and  for 
deposits  of  estimated  duties. 

As  the  history  of  this  and'other 
antidumping  cases  involving  large 
power  transformers  amply  reveals, 
assessment  of  antidumping  duties  on 
transformers  is  a  lengthy  and  complex 
process.  Review  of  liquidated  entries 
solely  for  purposes  of  setting  the  case 
deposit  rate  would  cause  undue  delay 
and  would  likely  be  a  pointless  exercise, 
as  we  have  no  reason  to  believe  that  the 
respondent's  pricing  policies  for  entries 
that  were  hquidated  without 
antidumping  review  differed  from 
pricing  policies  for  those  that  remain 
available  for  review.  The  respondent 
certainly  could  not  have  known  that  the 
Customs  Service  would  liquidate  certain 
units  without  reference  to  the 
antidumping  finding. 

In  sum,  we  do  not  believe  that  we  are 
required,  by  statute  or  regulation,  to 
perform  the  nugatory  act  of  reviewing 
entries  when  duties  cannot  be  assessed, 
nor  to  set  the  deposit  rate  on  the  basis 
of  assessments  that  cannot  be  made. 
Our  position  does  not  prejudice  any  of 
the  parties  involved  because  the  finding 
remairu  in  place  and  each  unliquidated 
entry  will  be  assessed  the  appropriate 
amount  of  antidumping  duties. 

Comment  3:  Alsthom  contests  the 
Department's  use  of  the  Westinghouse 
Pricing  Rules  ("WPR")  and  any 
efficiency  formula  to  adjust  for  physical 
differences  between  the  transformers 
being  compared,  arguing  that  the 
Department  uimecessarily  and 
unlawfully  departs  from  the  procedures 
prescribed  in  the  statute  and  the 
regulations.  However,  given  the  delay 
that  would  result  from  a  review  at  this- 
time  based  on  constructed  value, 
Alsthom  agrees  to  the  use  of  the  WPR 
procedure  in  this  review,  provided  the 
Department  incorporates  certain 
technical  adjustments  in  its  calculations. 

Westinghouse  argues  that  the 
Department  is  statutorily  precluded  from 
proceeding  with  assessment  using 
constructed  value  methodology  because 
there  are  home  market  sales  of  similar 
merchandise  available  for  comparison 
purposes.  Moreover,  Westinghouse 
argues  that  any  attempt  to  construct  a 
value  for  individually  designed  and 
manufactured  transformers  would  result 
in  arbitrary  assignment  of  costs.  Given 
the  general  consensus  of  the  parties  to 
the  large  power  transformer  proceedings 
that  the  use  of  the  WPR  is  a  reasonable 
and  accurate  method  to  accoimt  for 
physical  differences  in  merchandise. 
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Westinghouse  argues  that  the 
Department  must  continue  to  use  the 
WPR.  Westinghouse,  however,  cautions 
the  Department  against  using  the  WPR 
and  then  also  making  non-WPR 
adjustments  in  its  calculations. 

Department's  Position:  We  agree  with 
Westinghouse  that  the  home  market 
merchandise  chosen  by  us  for 
comparison  is  such  or  similar  within  the 
meaning  of  the  Tariff  Act.  Due  to  the 
complexity  of  transformer  design,  and 
the  fact  that  each  transformer  is  custom 
designed  to  the  specifications  of 
individual  customers,  the  Department 
has  established  a  reasonable  and 
uniform  WPR  methodology  by  which 
differences  in  physical  characteristics 
can  be  quantised. 

While  use  of  the  WPR  does  not 
account  for  every  possible  difference  in 
the  merchandise,  and  we  make  other 
adjustments  when  appropriate,  parties 
to  the  large  power  transformer 
proceedings  generally  agree  that  this 
methodology  reasonably  permits 
derivation  of  a  foreign  market  value 
adjusted  for  differences  in  the 
merchandise. 

The  Department  is  acting  in  accord 
with  the  statute  and  regulations  in  this 
proceeding.  However,  we  recognize  that 
the  methodology  applies  here  is  peculiar 
to  these  proceedings  and  will  not 
necessarily  be  applied  in  other 
proceedings. 

Comment  4:  Westinghouse  and 
Alsthom  both  maintain  that  the 
Department's  step-by-step  procedure  for 
comparing  large  power  transformers 
requires  some  basic  corrections. 
Westinghouse  argues  that  the 
Department's  current  procedure 
improperly  applied  the  WPR  ratio  to 
items  not  ihchided  within  that  ratio  and 
failed  to  apply  the  ratio  to  items 
property  included. 

Westinghouse  recommends  the 
Department's  adoption  of  the  following 
procedure: 

1.  Develop  a  theoretical  WPR  price  for 
the  selected  home  market  transformer. 

2.  Develop  a  theoretical  WPR  price  for 
the  U.S.  transformer. 

3.  Use  theoretical  prices  developed  in 
steps  1  and  2  to  derive  a  ratio  of 
theoretical  WPR  prices  (US/HM). 

4.  Adjust  the  actual  sales  prices  of  the 
selected  home  market  transformer  to  an 
ex-factory,  packed  price. 

5.  Adjust  the  actual  sales  price  of  the 
U.S.  transformer  to  an  ex-factory. 
packed  price. 

6.  Adjust  the  actual  ex-factory  sales 
price  of  the  home  market  transformer  to 
account  for  differences  between  the 
home  market  unit  and  the  theoretical 
unit,  including: 


a.  The  value  of  credit  extended/ 
advance  payments  received  on  the  home 
market  sale; 

b.  Those  circumstances  of  sale 
increasing  or  decreasing  the  price 
received  for  the  home  market  unit; 

c.  Cost-based  adjustments  for 
physical  characteristics  of  the  home 
market  unit  not  covered  by  the  WPR; 

d.  Packing  of  the  home  market  unit. 

7.  Adjust  for  differences  in  efficiency 
between  the  U.S.  and  home  market 
units. 

8.  Adjust  the  price  of  the  home  market 
unit  for  inflation  between  home  market 
and  U.S.  shipment  dates. 

9.  Apply  the  theoretical  ratio  derived 
in  step  3  to  the  home  market  price 
derived  in  step  8. 

10.  Convert  the  ratio-adjusted  home 
market  price  derived  in  step  9  to  U.S. 
dollars. 

11.  Adjust  the  home  market  price 
derived  in  step  10  for  differences 
between  the  U.S.  sale  and  the  adjusted 
home  market  transaction,  including: 

a.  The  value  of  credit  extended/ 
advance  payments  received  on  the  U.S. 
sale; 

b.  those  circumstances  of  sale 
increasing  or  decreasing  the  price 
received  for  the  U.S.  unit; 

c.  cost-based  adjustments  for  physical 
characteristics  of  the  U.S.  unit  not 
covered  by  the  WPR; 

d.  packing  of  the  U.S.  unit. 

12.  Subtract  the  U.S.  price  (step  5) 
from  the  adjusted  home  market  price 
(step  11)  to  arrive  at  a  margin  stated  in 
U.S.  dollars. 

13.  Divide  the  dollar  margin  obtained 
in  step  12  by  the  price  derived  in  step  5 
to  determine  the  percent  margin. 

Alsthom  argues  that  the  Department 
failed  to  apply  the  ratio  to  the  proper 
adjusted  home  market  price  and  that  the 
Department,  in  its  application  of  the 
procedure,  failed  to  follow  its  own  logic. 

Department's  Position:  We  generally 
agree  that  the  Westinghouse  proposed 
procedure  would  result  in  a  more 
accurate  comparison.  However,  we  do 
not  agree  that  a  separate  adjustment  in 
steps  6  and  11  for  the  value  of  credit 
extended/advance  payments  received 
on  the  home  market  sale  and  U.S.  sale  is 
needed  because  the  Department 
considers  adjustments  for  differences  in 
credit  terms  to  be  circumstance  of  sale 
adjustments  already  accounted  for  in 
step  6b  and  lib.  Similarly,  we  do  not 
agree  that  a  separate  adjustment  in  step 
8  is  necessary  for  differences  between 
home  market  and  U.S.  shipment  dates 
because  the  Department  will  consider 
an  inflation  adjustment  in  step  6c  or  lie, 
as  appropriate.  For  further  discussion  of 
the  inflation  adjustment,  see  Comment  9. 


Our  adoption  of  this  new  step-by-step 
procedure  incorporates  Alsthom's 
recommended  approach. 

Comment  5:  Toshiba  argues  that, 
because  the  Department  calculates  the 
adjustment  for  efficiency  on  the  basis  of 
the  home  market  price  before  the 
adjustment  for  differences  in  physical 
characteristics,  the  derived  efficiency 
adjustment  should  then  be  applied  to  the 
home  market  price  before,  and  not  after, 
the  adjustment  to  the  home  market 
transformer  for  differences  in  physical 
characteristics. 

Department's  Position:  We  agree. 

Comment  6:  Westinghouse  argues  that 
the  Department  should  make  an 
efficiency  adjustment  in  every  case 
where  there  is  a  difference  in  the 
efficiency  ratings  of  the  two 
transformers  being  compared  because 
manufacture  of  a  more  efficient 
transformer  involves  higher  costs. 
Toshiba  implicitly  agrees  that  an 
efficiency  adjustment  should  be  made 
but  contends  that  our  consideration  of 
such  an  adjustment  should  not  influence 
selection  of  the  most  similar  home 
market  transformer  to  be  used  for 
comparison  purposes  except  where  all 
other  rating  factors  for  two  home  market 
transformers  are  the  same.  Hitachi  and 
Fuji  also  agree  that  an  efficiency 
adjustment  should  be  made. 

Alsthom  and  Ansaldo  oppose  the 
possible  inclusion  of  an  efficiency 
adjustment.  Alsthom  argues  that  the 
1968  WPR  makes  no  allowance  for 
efficiency  and,  therefore,  if  the 
Department  uses  the  1968  WPR  in  its 
analysis,  it  should  only  use  the  1968 
WPR  and  no  adjustment  for  efficiency 
should  be  made.  Ansaldo  agrees  with 
Alsthom  who  argues  more  generally  thai 
there  can  be  no  valid  comparison  of  the 
efficiency  of  two  transformers.  Legnano 
and  G.E.  did  not  comment  on  whether 
an  efficiency  adjustment  should  be 
made  in  the  Department's  analysis. 

Department's  Position:  Although  the 
Department  uses  the  1968  WPR  to  adjust 
for  differences  in  the  physical 
characteristics  in  the  compared 
transformers,  such  use  does  not 
preclude  additional  adjustments  for 
significant  differences  not  covered  by 
the  1968  WPR.  In  making  an  efficiency 
adjustment  we  account  for  differences  in 
the  power  rating,  basic  insulation  level, 
and  frequency  of  the  compared 
transformers.  We  agree  with  Toshiba 
that  consideration  of  efficiency 
differences  generally  should  not  affect 
our  selection  of  the  most  similar  home 
market  transformer  used  for 
comparison. 

Comment  7:  Westinghouse,  while 
recognizing  that  we  could  use  the  1978 
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version  of  the  WPR  to  make  efficiency 
adjustments,  recommends  that  the 
Department  continue  to  make  efficiency 
adjustments  with  a  modified  version  of 
our  current  formula.  Toshiba  argues 
against  use  of  the  later  WPR  to  make 
efficiency  adjustments  because  that 
methodology  is  not  explained  in  the 
WPR  and,  therefore,  is  difficult  to 
understand.  Hitachi  strongly  objects  to 
the  use  of  the  later  WPR  in  the  current 
administrative  review  and  maintains 
that,  because  the  company  has 
determined  its  bid  prices  using  the 
Department's  current  efficiency  formula, 
equity  prohibits  any  change  at  this  time. 
Any  revised  formula  should  only  be 
applied  in  the  next  administrative 
review.  Fuji  argues  for  continued  use  of 
the  current  efficiency  formula  with  some 
possible  revision.  If  an  efficiency 
adjustment  is  made,  Ansaldo  opposes 
use  of  any  standard  efficiency  formula 
because  efficiencies  vary  considerably 
depending  on  the  type  of  transformer,  its 
intended  use,  and  the  particular 
manufacturer.  Ansaldo,  therefore, 
submits  that  efficiency  adjustments 
should  be  calculated  on  a  case-by-case 
basis  using  actual  facts  and  not  a 
standard  formula. 

Alsthom  states  that  use  of  the  1968 
WPR  for  some  calculations,  and  the  1978 
WPR  for  others,  is  unacceptable  cross- 
fertilization  that  impairs  the  adequacy 
of  either  one.  However,  if  an  efficiency 
adjustment  is  to  be  made,  Alsthom 
would  prefer  the  use  of  the  1978  WPR  to 
a  formula  developed  by  the  Department. 
Legnano  and  C.E.  did  not  comment  on 
whether  the  1978  WPR  should  be  used  to 
adjust  for  efficiency  differences. 

Department's  Position:  Because  there 
is  a  general  consensus  not  to  use  the 
1978  WPR  to  make  this  adjustment,  the 
Department  will  continue  to  adjust  for 
differences  in  transformer  efficiencies 
using  a  modified  form  of  its  existing 
efficiency  formula. 

Comment  8:  The  Department  received 
specific  comments  on  the  Department's 
existing  efficiency  formula  and 
specifically  the  part  of  the  formula  used 
to  gdjust  the  kVA  ratings  to  a  common 
temperature  rise,  the  part  used  to  adjust 
the  kVA  ratings  to  a  common  system 
frequency,  the  part  used  to  adjust  no- 
load  losses  to  a  common  system 
frequency,  the  part  used  to  adjust  no- 
load  losses  to  a  common  kVA  base,  the 
part  used  to  adjust  load  losses  to  a 
common  temperature  base,  the 
definition  of  percent  no-load  losses,  the 
definition  of  the  percent  load  losses,  the 
definition  of  the  product  factor,  the  ratio 
of  iron  no-load  losses,  the  ratio  of  coil 
load  losses,  the  cost  of  core  steel  and 
copper  in  the  home  market  transformer. 


and  the  materials  cost  of  the  home 
market  transformer. 

In  addition,  the  Department  requested 
and  .eceived  additional  comments  on 
the  relationship  between  average 
temperature  and  hot-spot  temperature 
rises,  the  relationship  between  losses 


and  kVA.  the  relationships  between 
losses  and  BIL,  and  the  cost  of  core  and 
coils. 

Department's  Position:  As  a  result  of 
our  analysis  of  the  comments  received, 
we  have  revised  the  efficiency  formula 
as  follows: 


Efficiency  Adjustment 

I.  Adjustment  of  kVA  to  a  common  winding  temperature  rise. 
55  -0  =  60  -C  kVA/1.06;  65  "C  kVA/l.l2;  70  'C  kVA/l.lB;  75  "C  kVA/l.24 

II.  Adjustment  of  kVA  to  a  common  frequency. 
60  Hz  k V  A  =  1 .20  X  50  Hz  k V A 

III.  Adjustment  of  no-load  loss  to  a  common  frequency. 
60  Hz  N.LL  =  1.3x50  Hz  N.L.L 

IV.  Adjustment  of  no-load  loss  to  a  common  kVA  base. 
60  Hz  N.L.L  @  kVAi.s  =  60  Hz,  N.LL.  @  kVA™  x  (kVAi,/kVA™)"^" 

V(a).  Adjustment  of  no-load  loss  to  a  common  BIL  base  when  BILs  are  differ- 
ent and  high  voltage  classes  are  the  same. 
60  Hz  N.LL.  @  BILls  =  60  Hz  N.LL  @  kVA^,  &  BIL„mX(0.7  BIU'b/BILhm-I-O.S) 

V(b).  See  correction  to  loss  product  factor  where  BILs  and  high  voltage  classes 
are  both  different,  as  presented  in  XII. 

VI.  Adjustment  of  load  loss  to  a  common  temperature  base  if  not  given  at  75 
degrees  centigrade. 

75  -C  LL  =  (XX  -C  I'RxT,»/T„)  +  (XX  'C  ELxT«/T™) 

Where 

I^  =  resistance  losses 

EL  =  mea8ured  eddy  losses^load  losses  -  I'R 

I  =  rated  current 

R  =  measured  d-c  resistance 

T  =  absolute  temperature  =  'C-(- 273 

I^  is  assumed  to  be  80  percent  of  load  loss  if  I^  and  EL  cannot  be  determined. 

VII.  Adjustment  of  load  losses  to  a  common  frequency. 

60  Hz  LL  =  (I'R-t-l.44  EL)x50Hz  LL  =  1.09x50Hz  LL  if  I^  and  EL  cannot  be  detennined. 

VIII.  Adjustment  of  load  losses  to  a  common  kVA  base. 
60  Hz  LL  @  kVA,:s  =  60  Hz  LL  @  kVA„„y  (kVAi.s/kVA„M)'" 

IX.  Calculation  of  percent  no-load  loss. 

N.L  kW  @  55  'C  and 
%N.LL=    60Hz  ^V(a) 


kVA  @  55  "C  and  60  Hz 


11 


X.  Calculation  of  percent  load  loss. 


*  LL  = 


LL.  kW  @  55  'C  and 
60  Hz 

kVA  @  55  "C  and  60  Hz 


VHI 


XI.  Calculation  of  loss  product  factor. 

P.F-  =  %  N.Lx%LL  =  (IX)>f  (X) 

XII.  Adjustment  of  percent  no-load  loss  and  percent  load  loss  if  both  BIl«  and 
high  voltage  classes  are  different. 


(A)  %  N,L.„M,= 


N.L  kVV  (?D  55 
•C  and  60  Hz 


IV 


KVA  @  55  X  and  60  Hz 


I 
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(B)  %  LLhmi  = 


LL  kW  @  55 
•C  and  60  Hz 


KVA  @  55  'C  and  60  Hz 


VIU 

II 


IQ  Ratio  =  %  LLmfl/%  N.Lm„=XII(B)/XIl(A) 
(D)  P.F.mfl  =  %  N.Lhmi  X  %  LL„M,  »  X1I( A)  X  XII(Bj 
IE)  P.F.„,B  =  P.F.„„,  X  (BIU^s/BILmm)- 
Where  " 

=  0.25  for  BIL  comparisons  @  825  kV  and  below 

=  0.50  for  BIL  comparisons  @  825  kV  and  above 

=0.38  for  BIL  comparisons  between  BlLs  above  and  below  825  kV 
(F)  %  N.L„yi  =  (P.F.„,e/Ratio)»» 
|G)  %  L.Lna  =  *  N.L^^  x  Ratio 

XIIL  Calculation  of  the  ratio  of  no-load  losses. 
■core  =  %  N.Lus/S  N.L„M  =  rXis/IX„M  or  IXi.s/XII(F)„« 

XIV.  Calculation  of  the  ratio  of  load  losses. 
■coil=%  LLl,/%  LLHM  =  Xiig/X„M  or  X^JXII{C]hu 

XV.  Calculation  of  the  cost  of  the  core  in  the  HM  urit. 
Core  cost  =  ex-factory  price  x  (.35)  x  (.40) 

XVI.  Calculation  of  the  cost  of  the  coils  in  the  HM  unit. 
Coil  cost  =  ex-factory  price  x(.35)x(.15)  j 

XVn.  Calculation  of  the  core  and  coil  cost  of  the  equivalent  HM  unit. 


Equivalent  core  and  coil  cost  = 


(XV) 


(XVI) 


XVin.  Calculation  of  the  adjustment  to 
Adjustment  (±)  =  Equiv,  C&C  cost  (XVII) -C&C 

Comment  9:  Westinghouse  argues  that 
an  inflation  adjustment  must  be  made  in 
each  comparison  in  this  review  to 
ensure  that  the  foreign  market  value  is 
contemporaneous  with  the  U.S.  price. 
Westinghouse  argues  that  the 
adjustment  must  be  based  on 
differences  in  the  shipment  dates  of  the 
transformers  compared.  Westinghouse 
suggests  that  such  an  adjustment  be 
calculated  applying  the  escalation 
provisions  in  Alsthom's  home  market 
contracts.  Alsthom  contends  that  an 
inflation  adjustment  is  unnecessary  in 
those  comparisons  involving  home 
market  transformers  DO/44  613/1  and  H 
11500. 

Department 's  Position:  Because  of  the 
unique  nature  of  the  merchandise  (i.e., 
large  unit  values  for  individual 
transformers  and  the  paucity  of  sales) 
the  Department  has  expanded  its  usual 
period  for  determining  contemporaneous 
sales.  In  order  to  compensate  for  this 
expansion,  an  adjustment  for  inflation  is 
appropriate.  Where  there  was  a  time 
gap  between  production  of  the  home 
market  and  U.S.  transformers  during 
which  there  was  a  significant  escalation 
in  costs  for  the  later  unit  produced,  we 
have  made  an  inflation  adjustment 
applying  the  escalation  provisions  in  the 
pertinent  Alsthom  home  market 
contract.  While  we  have  based  our 


price  for  efficiency, 
cost  (XV -t- XVI) 


adjustment  on  differences  in  contract 
dates,  we  have  accounted  for 
differences  in  shipment  dates. 

Comment  10:  Westinghouse  argues 
that  the  Department  cannot  be  satisfied 
that  it  has  obtained  correct  data  for  all 
but  two  of  the  U.S.  transformers  until 
Alsthom  explains  discrepancies 
between  Westinghouse  calculated 
customs  values  for  these  units  and 
contract  prices  reported  for  them  by 
Alsthom. 

Department's  Position:  We  are 
satisfied  that  we  have  based  our 
calculations  on  correct  data. 
Westinghouse  erroneously  assumes  that 
the  Customs  Service  calculates  customs 
duties  based  upon  a  "transaction"  or 
"customs  value",  when,  in  fact,  the 
entered  value  of  the  transformer  serves 
as  the  proper  basis  for  calculation  of 
such  duties.  Westinghouse  also 
incorrectly  used  the  Department's 
March  5, 1984,  non-confidential  Margin 
Calculation  Report,  a  document  whose 
figures  are  ranged  within  ±10  percent  of 
the  actual  confidential  data,  in  its 
calculation  of  the  reported  values  for 
these  transformers. 

Comment  11:  Westinghouse  argues 
that  Alsthom  must  not  be  allowed  the 
benefit  of  adjustments  for  physical 
features  not  reported  prior  to 
verification.  Additionally,  Westinghouse 


contends  that,  without  good  reason,  we 
should  not  use  packing  cost  figures 
provided  by  Alsthom  at  verification 
which  are  significantly  more  favorable 
than  those  contained  in  Alsthom's 
response.  Westinghouse  submits  that 
Alsthom  had  numerous  opportunities  to 
supply  correct  information  and  that 
allowance  of  such  adjustments  would 
encourage  incomplete  and  inaccurate 
responses. 

Department's  Position:  Regarding  our 
acceptance  in  our  calculation  of 
unreported  physical  features,  we  do 
stress  accurate  and  complete  reporting 
of  information  prior  to  verification. 
However,  Alsthom  did  report  one  of  the 
features  in  dispute  in  a  pre-1983 
submission,  and  then  omitted  it  in  a 
revised  1983  submission.  As  for  the 
others,  where  we  determine  that  a 
respondent  in  these  transformer  cases 
has  made  a  good-faith  timely  effort  to 
respond  to  our  requests  for  complex 
technical  data,  we  will  consider  making 
adjustments  for  physical  features  not 
reported  prior  to  verification.  In  this 
review  we  have  included  the  physical 
features  not  reported  prior  to 
verification. 

Regarding  the  use  of  packing  costs 
provided  at  verification,  where  the 
verified  cost  figures  differed  from 
reported  information,  we  are  satisfied 
with  the  explanations  given  for  the 
discrepancies.  Therefore,  we  have  used 
the  verified  information  in  our 
calculations. 

Comment  12:  Westinghouse  argues 
that  an  oil  adjustment  pursuant  to  WPR 
48-420.  Section  1.  should  be  made  to  the 
theoretical  price,  and  not  to  the  actual 
price  of  the  home  market  unit.  If  we 
treat  the  oil  adjustment  as  a  non-WPR 
adjustment,  Westinghouse  argues  that 
we  must  use  actual  costs  and  not  the 
WPR. 


Department's  Position:  We  agree  and 
have  made  any  oil  adjustment  to  the 
theoretical  price. 

Comment  13:  Westinghouse  argues 
that,  if  we  make  non-WPR  adjustments, 
we  must  also  adjust  for  differences 
between  lEC  and  ANSI  standards. 
Specifically,  Westinghouse  requests 
adjustments  for  impedance  tolerance, 
impulse  testing,  and  insulation  on  four 
home  market  transformers  with 
identification  numbers  H.  11500,  H 
21890,  H  21910,  and  44775-1.  and  for 
impulse  testing,  insulation,  and  short- 
circuit  strength  on  home  market 
transformer  DO/44  613/1. 

Department's  Position:  We  have 
reviewed  both  the  ANSI  and  lEC 
standards  and  have  determined  that  no 
adjustments  are  necessary  for 
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differences  between  those  standards  for 
the  items  specified  by  Westinghouse. 

Comment  14:  Weslinghouse  submits 
that  the  Department  erred  in  using  an 
actual  cost  estimate,  rather  than 
extrapolating  from  the  WPR.  to  make  an 
adjustment  for  the  performance  of  a 
zero-sequence  impedance  test  on  home 
market  transformers  H  21890  and  H 
21910. 

Department's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  15:  Westinghouse  argues 
that  the  Department  erred  in  not  making 
a  15  percent  adjustment  to  the  U.S. 
mobile  transformers  for  special 
construction  pursuant  to  WPR  48-420, 
Section  7,  Ru!e  17.  Westinghouse  states 
such  an  adjustment  is  appropriate 
because  the  mobile  transformers  contain 
many  expensive  special  design  features, 
including  special  fitted  tank 
construction,  bushing  construction  and 
placement,  complex  wiring 
configurations,  special  cooling  and 
piping,  and  special  load  tap  changing 
equipment,  placement  and  gearing. 
Alsthom  argues  that,  because  our 
technical  consultant  reviewed  relevant 
documentation  and  did  not  make  such 
an  adjustment  in  the  prehminary  results, 
such  an  adjustment  should  not  be  made. 

Department's  Position:  We  erred  in 
not  including  a  15  percent  adjustment 
and  have  changed  our  calculation  on  the 
U.S.  mobile  transformers. 

Comment  16:  Westinghouse  argues 
that  the  Department,  in  making  an 
actual  cost  adjustment  to  the  U.S. 
mobile  transformers  for  the  supply  of  a 
spare  cooler  and  spare  gaskets,  erred  in 
basing  the  adjustment  on  WPR 
theoretical  values.  Westinghouse 
submits  that  we  should  make  those 
adjustments  using  actual  costs.  If  actual 
costs  are  unavailable,  Westinghouse 
suggests  that  we  can  use  WPR  values, 
but  only  as  an  adjustment  to  the 
theoretical  price. 

Department's  Position:  We  agree  that 
we  erred  in  treating  WPR  theoretical 
values  as  if  they  were  actual  costs. 
Using  actual  costs,  we  have  accounted 
for  those  and  other  spare  parts  on  the 
U.S.  mobile  transformers.  In  our  final 
calculations  we  have  used  actual  costs 
to  account  for  any  supply  of  spare  parts 
with  transformers  being  used  for 
comparison. 

Comment  17:  Westinghouse  argues 
that  the  cost  of  a  no-load  tap  changer 
with  external  handwheei  drives  is 
greater  than  the  cost  of  a  no-load  tap 
changer  with  terminal  boards  and  links 
and  that  the  Department  should  make 
an  adjustment  based  on  actual  costs. 

Department's  Position:  For  each  of  the 
U.S.  mobile  transformers  we  have 


accounted  for  any  difference  in  cost 
within  the  15  percent  special 
construction  adjustment  we  made 
pursuant  to  WPR  48-420.  Section  7.  Rule 
17.  Because  the  customer  specified  that 
the  tap  changers  be  externally  mounted, 
thus  requiring  use  of  extenial 
handwheei  drives,  inclusion  of  this  item 
within  the  15  percent  adjustment  for 
special  construction  is  appropriate.  For 
the  U.S.  transformer  H  11280  no 
adjustment  is  warranted  because  the 
comparable  home  market  transformer  H 
11500  has  similar  equipment 

Comment  18:  Westinghouse  argues 
that,  because  the  verification  report 
states  that  Alsthom  engineers  admitted 
to  the  Department  that  an  impluse  test 
and  sound  level  test  had  been  performed 
on  the  U.S.  mobile  transformers,  the 
Department  erred  in  not  making  an 
adjustment  for  performance  of  these 
tests,  even  though  no  test  resuks  appear 
either  on  the  nameplate  or  in  the  test 
report. 

Department's  Position:  We  disagree 
with  Westinghouse's  restatement  of  the 
facts  and  with  its  conclusion.  First, 
although  the  nameplates  contain 
technical  information,  they  do  not 
indicate  whether  or  not  Alsthom 
performed  impluse  or  sound  level  tests. 
Westioghouse's  assertion  that  absence 
of  test  informatioQ  on  a  nameplate 
indicates  am  incomplete  record  is 
unsupported. 

Second,  the  verification  report  does 
not  contain  a  conclusive  statement  by 
an  Alsthom  engineer  that  Alsthom 
perfonned  these  tests.  The  report 
however,  indicates  that  an  Alsthom 
engineer  stated  that  these  tests  were 
probably  perfumed  on  certain 
transformers.  Because  we  have  no 
documentary  evidence  that  Alsthom 
performed  these  tests,  and  becaiise  we 
cannot  rely  on  a  personal  recollection  of 
what  may  have  occurred  over  ten  years 
ago,  we  have  not  made  any  adjustments 
for  performance  of  these  tests. 

Comment  19:  Westinghouse  questions 
the  veracity  of  price  information 
submitted  on  U.S.  transformers  H  66820- 
01  and  H  66820-02.  Alsthom  maintains 
that  there  is  no  reason  to  question  the 
value  of  diese  transformers. 

Department's  Position:  We  are 
deferring  our  review  of  these  two 
transformers  pending  further 
investigation. 

Comment  20:  Westinghouse  argues 
that  the  Department  did  not  properly 
account  for  the  high  accuracy  class  on 
the  bushing  current  transformers 
( "BCTs")  on  U.S.  b-ansformers  H  66820- 
01  and  H  66820-02.  Westinghouse  argues 
that  WPR  48-420.  Section  8,  Rule  2 
requires  a  $9,504  adjustment  for  the  six 
high  voltage  BCTs.  a  $1,977  adjustment 


for  the  three  low  voltage  bushings,  and  a 
$659  adiustiaent  for  the  neutral  bushing. 

Department's  Position:  Because  we 
are  deferring  completion  of  oar  review 
of  these  two  units  (see  Comment  19),  we 
need  not  address  this  comment  at  this 
time. 

Comment  21:  Westinghouse  argues 
that  the  Department  did  not  correctly 
account  for  the  extra  creep  bushings  on 
U.S.  transformers  H  66820-01  and  H 
66820-02,  and  submits  that  the 
Department  should  extrapolate  from  the 
WPR  to  make  ttie  adjustment. 

Department's  Position:  See  position  in 
Comment  20. 

Comment  22:  Westinghouse  argues 
that  the  Department  erred  in  calculating 
the  adjustment  for  the  impedance  limits 
under  WPR  48-420,  Section  5.  Rule  22 
and  that  a  6  percent  rather  than  14 
percent  adjustment  is  warranted  onb 
home  market  transformer  447J-1. 

Department's  Positioa:  See  position  in 
Conmient  20. 

Comment  23:  Westioghouse  argues  the 
Department  using  WPR  48-42a  Section 
9,  erred  in  its  calculation  of  the 
equipment  chai;ge  for  the  load  tap 
changing  adjustment  on  the  four  U.S. 
mobile  units  D765/D815. 

Department's  Positkm:  We  disagree. 
We  calculated  the  equipment  charge 
using  the  maximum  current  ami  the 
kilovolt  range  for  both  legs  of  the 
transformer.  We  note  that  while  our 
mathematical  calculatian  was  correct 
the  document  disclosed  to  and  reviewed 
by  Westinghouse  cootained  a 
typographical  error,  in  that  1.5  rfwuld 
have  read  3. 

Comment  24:  Westinghouse  argues 
that  we  should  make  a  14  percent 
adjustment  for  impedance  limits 
pursuant  to  WPR  48-420.  Section  7,  Rule 
11  on  U.S.  mobile  transformers  D7B5/ 

Deis. 

Department's  Position:  We  disagree 
and  have  made  no  adjustment  for 
impedance  limits.  The  guaranteed 
impedance  of  these  transformers  is  10 
percent  at  15  MVA  on  a  75  degrees 
centigrade  base  or  16.67  percent  at  25 
MVA  on  a  75  degrees  centigrade  base. 
Adjusting  to  a  55  degrees  centigrade 
base,  the  impedance  is  13.44  percent  at 
25  MVA.  For  450  kV  BIL/150  kV  BIL 
transformers  without  load  tap  changing 
equipment  the  standard  impedance 
range  for  which  no  adjustment  is 
required  is  11  to  16.5  percent.  To 
determine  the  range  for  those 
transformers  with  load  tap  changing 
equipment  0^  percent  must  be  added  to 
each  end  of  the  range,  for  a  result  of  11.5 
to  17  percent  Because  the  impedance  on 
these  mobile  transformers  is  13.44 
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percent  and,  therefore,  falls  within  the 
range,  no  adjustment  is  appropriate. 

Comment  25:  Westinghouse  argues 
thai  the  Department  erred  in  making  no 
adjustment  for  the  customer-specified 
special  bushings  on  U.S.  transformers 
D765/D815.  and  maintains  that  the 
Department  should  make  a  $1,326 
adjustment  for  the  three  high  voltage 
bushings,  a  $1,218  adjustment  for  the 
three  low  voltage  bushings,  and  a  $575 
adjustment  for  the  neutral  bushing. 

Department's  position:  The  outline 
drawing  shows  that  Alsthom  supplied 
123  kV/400A.  550  kV  BIL  high  voltage 
bushings,  and  WPR  48-420,  Section  8, 
Rule  12  does  not  allow  an  adjustment 
for  such  high  voltage  bushings.  Because 
ANSI  standards  require  continuous 
operation  at  no  load  at  110  percent 
voltage,  we  have  applied  Rule  12  using 
the  BIL  bushing  selection  so  long  as  the 
voltage  rating  did  not  exceed  110 
percent  of  that  listed  in  the  WPR. 

We  agree  with  Westinghouse  that  an 
adjustment  is  necessary  for  the  three  36 
kV/l600A.  200  kV  BIL  low  voltage 
bushings  supplied  by  Alsthom. 
However,  we  disagree  with 
Westinghouse's  application  of  WPR  48- 
420,  Section  8,  Rule  12.  Rule  12  requires 
a  200  BIL  bushing  to  be  priced  at  $516 
and  a  standard  bushing  at  $236.  The 
Correct  adjustment  is,  therefore,  for  the 
difference,  which  is  $280  per  bushing,  or 
$840  per  transformer. 

Similarly,  applying  the  rule  for 
calculating  the  adjustment  for  a  special 
neutral  bushing,  a  200  BIL  bushing  is 
priced  at  $516  and  a  standard  110  BIL 
neutral  bushing  at  $131.  The  corrrect 
adjustment  is,  therefore.  $385  per 
transformer. 

Comment  26:  Westinghouse  argues 
that  the  Department  erred  in  making  its 
adjustment  on  home  market  transformer 
H  21890  for  two  external  low  voltage 
bushing  current  transformers,  using  an 
actual  cost  based  on  WPR  48-620. 
Westinghouse  recommends  that  this 
adjustment  be  made  in  the  theoretical 
price  calculation. 

Department's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly.  We  also  made  this 
correction  on  home  market  transformer 
H  21910. 

Comment  27:  Westinghouse  argues 
that  the  Department  erred  in  making  an 
11  percent  adjustment  for  impedance 
limits  on  home  market  transformer  H 
21890.  in  that  WPR  48^20.  Section  7. 
Rule  11  requires  at  percent  adjustment. 

Department's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  28:  Westinghouse  argues 
that  no  sound  level  adjustment  is 


required  on  home  market  transformer  H 
21890. 

Department's  Position:  We  disagree. 
The  customer  specified  a  sound  level  of 
71  db  with  a  2  db  tolerance.  Considering 
-the  tolerance,  the  sound  level  was  below 
the  standard  NEMA  sound  level  by  1  db. 
WPR  48-^20,  Section  7,  Rule  14  requires 
a  1  percent  adjustment. 

Comment  29:  Westinghouse  argues 
that  the  Department  erred  in  calculating 
the  adjustment  on  U.S.  transformer  D691 
for  impedance  limits  under  WPR  48-420, 
Section  7,  Rule  11.  and  submits  that  a  14 
percent,  not  18  percent,  adjustment  is 
warranted  under  the  rule. 

Department's  Position:  We  agree  that 
we  misapplied  the  rule,  but  we  have 
determined  that  an  11  percent,  not  a  14 
percent,  adjustment  is  correct.  While 
Westinghouse  calculated  impedance 
limits  using  a  tested  impedance  of  9.17 
percent,  we  have  recalculated 
impedance  limits  using  a  guaranteed 
impedance  of  8.7  percent. 

Comment  30:  Westinghouse  argues 
that  the  Department  erred  in  making  a  2 
percent,  rather  than  a  4  percent, 
adjustment  for  additional  taps  on  U.S. 
transformer  D690,  pursuant  to  WPR  48- 
420,  Section  7,  Rule  2.  Westinghouse 
states  that  this  transformer  consists  of 
two  sections  of  high  voltage  winding, 
each  with  6  taps,  for  a  total  of  12  taps. 
Westinghouse  submits  that  the  rule 
requires  8  of  the  12  taps  to  be  multiplied 
by  Vi  percent  to  determine  the  amount 
of  the  adjustment. 

Department's  Position:  We  agree  that 
a  4  percent  adjustment  is  appropriate 
but  disagree  with  Westinghouse's 
application  of  the  rule.  The  transformer 
has  3  multiples,  each  with  4  taps,  not  2 
sections,  each  with  6  taps. 

Comment  31:  Westinghouse  argues 
that  a  14  percent  adjustment  for  the  high 
voltage  series  multiple  connection,  and  a 
6  percent  adjustment  for  the  low  voltage 
series  multiple  connection,  are  required 
for  U.S.  transformer  D690,  pursuant  to 
WPR  48-420.  Section  7,  Rule  3. 

Department's  Position:  We  agree  that 
a  6  percent  adjustment  is  appropriate  for 
the  low  voltage  series  multiple 
connection,  but  we  have  made  only  a  10 
percent  adjustment  for  the  high  voltage 
series  multiple  connection.  Because  this 
transformer  features  three  multiples 
with  one  voltage  required  to  be 
available,  Note  2  to  WPR  4&-420. 
Section  7,  Rule  3  does  not  apply. 
Therefore.  Rule  3  requires  only  a  10 
percent  adjustment. 

Comment  32:  Because  the  verification 
report  states  that  the  high  voltage 
bushing  current  transformers  had  an 
accuracy  class  of  10  L  800,  and 
documents  for  U.S.  transformer  D690 
show  450  kV  BIL,  and  not  350  kV  BIL, 


high  voltage  bushings,  Westinghouse 
argues  that  a  $3,561  adjustment,  not  a 
$594  adjustment,  is  warranted  pursuant 
to  WPR  48-420.  Section  8,  Rule  2. 

Department's  Position:  While 
Westinghouse  is  correct  that  450  kV  BIL 
bushings  were  supplied  with  that  unit, 
we  disagree  with  Westinghouse's 
reading  of  the  pertinent  documents  and 
its  recommended  adjustment.  The 
verification  report  contained  a 
typographical  error;  the  nameplate  and 
outline  drawing  clearly  show  that  the 
high  voltage  bushing  current 
transformers  provided  were  of  a 
standard  10  L  200  accuracy  class.  The 
proper  adjustment  pursuant  to  WPR  48- 
420.  Section  8,  Rule  2  is  $1,977. 

Comment  33:  Westinghouse  argues 
that  the  3  low  voltage  bushing  current 
transformers  provided  on  U.S. 
transformer  D690  were  of  higher  than 
standard  accuracy  and  that  a  $1,977 
adjustment,  not  a  $594  adjustment,  is 
appropriate  under  WPR  48-420.  Section 
8,  Rule  2. 

Department 's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  34:  Westinghouse  argues 
that  the  Department  erred  in  not  making 
a  $1,319  adjustment  for  the  orange  paint 
used  on  U.S.  transformers  D690  and 
D691,  pursuant  to  WPR  48-420,  Section 
8,  Rule  7. 

Department's  Position:  Because  the 
customer  specified  that  orange  paint  be 
used  on  those  transformers  and  orange 
paint  is  considered  special  under  WPR 
48-420,  we  agree  and  have  changed  our 
calculations  accordingly. 

Comment  35:  Westinghouse  argues 
that  the  Department  erred  in  not  making 
a  $249  adjustment  on  U.S.  transformer 
D690.  for  the  three  non-standard  low 
voltage  bushings,  and  a  $147  adjustment 
for  one  non-standard  neutral  bushing, 
pursuant  to  WPR  48-420,  Section  8.  Rule 
12,  Table  A. 

Department's  Position:  We  agree  that 
those  adjustments  should  be  included, 
but  we  disagree  with  Westinghouse's 
application  of  the  rule.  The  winding 
current  on  the  neutral  bushing  is  greater 
than  600  amperes;  therefore,  we  treated 
the  neutral  bushing  and  low  voltage 
bushings  as  the  same  and  made  a  $332, 
not  a  $396,  adjustment. 

Comment  36:  Westinghouse  argues 
that  the  Department  erred  on  home 
market  transformer  H  21910  in 
calculating  the  special  impedance 
adjustment,  pursuant  to  WPR  48-420. 
Section  7,  Rule  11.  Under  that  rule  a  2 
percent,  not  a  4  percent,  adjustment  is 
warranted. 
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Department's  Position:  We  agree  that 
a  2  percent  adjustment  for  special 
impedance  is  appropriate. 

Comment  37:  After  the  Department 
adfusts  home  market  transformer  H 
21910  for  differences  between  ANSI  and 
lEC  standards,  Westinghouse  argues  the 
adjustment  for  load  tap  changing 
equipment  pursuant  to  WPR  48-420 
would  be  $34,101. 

Department  s  Position:  We  disagree 
because  we  have  not  adjusted  for 
differences  between  ANSI  and  lEC 
standards  [see  Comment  13).  However, 
because  we  agree  with  Westinghouse 
that  a  2  percent  adjustment  pursuant  to 
WPR  48-420,  Section  7.  Rule  11  is 
appropriate  [See  Comment  36),  we  have 
recalculated  the  load  tap  changing 
equipment  adjustment  to  be  $34,496. 

Comment  33:  Alsthom  argues  that  the 
Department  erroneously  deducted 
certain  charges  for  duty  and  freight 
twice  on  U.S.  transformer  DO/87  589/1. 

Department's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  39:  For  U.S.  transformer 
DO/87  569/2,  with  its  9.6  percent 
impedance,  Westinghouse  argues  that 
we  erred  in  making  a  5  percent 
adjustment  for  impedance  hmits  under 
WPR  48-620,  Section  5,  Rule  22.  Table  A. 

Department's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  40:  Alsthom  argues  that  an 
$8,180  adjustment  to  home  market 
transformer  DO/44  613/1  for  storage  is 
incorrect  because  the  cited  amount 
reflects  an  increase  in  profit  due  to 
delayed  delivery  and  is  not  an  expense 
associated  with  storage.  Westinghouse 
agrees  with  the  Department  that  an 
adjustment  is  appropriate  when  a 
customer  requests  and  pays  for  storage. 

Department's  Position:  We  do  not 
agree  that  the  price  paid  to  Alsthom  for 
storage  represents  an  increase  in  profit 
due  to  delayed  delivery.  Because  the 
contract  explicitly  established  a  $8,180 
charge  for  storage,  this  is  a  directly 
related  selling  expense  for  which  an 
adjustment  is  appropriate. 

Comment  41:  Westinghouse  submits 
that  Alsthom's  information  on  ocean 
and  inland  freight  charges  for  U.S. 
transformers  DO/87  569/1  and  DO/87 
569/2  is  either  incorrect  or  incomplete 
because  there  is  a  significant  difference 
in  these  shipment  charges  for  two 
essentially  identical  transformers. 

Department  s  Position:  We  have 
confirmed  that  there  was  a  significant 
difference  in  the  shipping  rates.  The  two 
transformers  were  shipped  a  year  apart. 
At  the  same  time,  we  have  changed  our 
calculations  to  reflect  shipping  charge 


information  that  the  respondent  failed  to 
provide  in  its  response. 

Comment  42:  Alsthom  argues  that  the 
Department  erred  in  using  a  temperature 
coefRcient  of  1.18,  rather  than  1.12,  on 
home  market  transformer  DO/44  613/1, 
because  the  higher  coefficient  does  not 
take  into  account  the  reduced 
differential  between  the  winding  hot- 
spot  temperature  and  the  winding 
average  temperature. 

Department's  position:  We  disagree. 
Because  the  differential  can  be 
controlled  by  design  modifications  other 
than  by  reducing  the  winding  average 
temperature  rise,  we  have  accounted  for 
the  differential  within  the  six  percent 
adjustment  under  WPR  48-620  for  each  5 
degree  centigrade  change  in  average 
temperature  rise. 

Comment  43:  Alsthom  and 
Westinghouse  argue  that  the 
Department  erred  in  making  an 
adjustment  for  the  Schnabel  tank 
associated  with  home  market 
transformer  DO/44  813/1  based  on  the 
cost  of  the  tank.  Alsthom  argues  that  we 
should  have  applied  WPR  48-620, 
Section  5,  Rule  28,  t>ecause  a  Schnable 
tank  is  special  construction  within  the 
meaning  of  this  rule.  Westinghouse 
argues  that  a  Schnabel  tank  is  not 
special  within  the  meaning  of  the  rule 
and,  further,  that  no  adjustment  is 
necessary  l>ec8U8e  the  customer  did  not 
explicitly  specify  Schnabel  car 
shipment.  Alternatively,  Westinghouse 
contends  that  any  adjustment  must  be 
based  upon  actual  costs. 

Department's  Position:  We 
determined  that  the  customer  specified 
shipment  by  road  and  rail,  and  that 
Schnabel  tank  design  was  not  common 
for  Alsthom  and,  thus,  constituted  a 
special  design  requiring  significant 
departure  from  standard  construction. 
Therefore,  we  agree  with  Alsthom  and 
have  allowed  a  15  percent  adjustment. 

Comment  44:  Westinghouse  argues 
that  we  incorrectly  included  a  10 
percent  adjustment  for  relative 
impedance  on  home  market  transformer 
DO/44  613/1.  Westinghouse  asserts  that 
WPR  48-420,  Section  5,  Rule  23  does  not 
apply  to  this  autotransformer. 

Department's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  45:  Westinghouse  argues 
that  a  sound  level  adjustment  of  1 
percent,  not  6  percent,  is  appropriate 
under  WPR  48-e2a  Section  5,  Rule  25  on 
Home  market  transformer  DO/44  613/1. 

Department's  Position:  We  disagree. 
The  customer  specification  requires  an 
82  db  sound  level  with  all  coolers  in 
operation  but  allows  a  ±2  db  tolerance. 
The  specification  also  sets  an  84  db  limit 
with  the  transformer  vector-loaded  at 


300  MVA  and  lOS  percent  voltage. 
Because  this  requirement  results  in  a 
equivalent  sound  level  hmit  of  S2  db,  we 
have  made  «  4  percent  adjustment  under 
Rule  25. 

Comment  46:  Westinghouse  argues 
that  U.S.  transformer  H  11500  should  be 
evaluated  as  having  a  high  voltage 
winding  of  650  kV  BIL  unless  Alsthom 
produces  design  calculations  and 
manufacturer's  insulation  drawings 
which  demonstrate  that  the  unit  was 
actually  designed  for  a  high  votage 
winding  of  750  kV  BIL.  Westinghouse 
further  contends  that  a  3  percent,  not  4 
percent,  adjustment  is  warranted  for  the 
high  voltage  connection  on  the  650  kV 
BIL  transformer  under  WPR  48-420. 
Section  7,  Rule  7.  Alsthom  maintains 
that  the  customer  specifications  show 
that  the  U.S.  unit  was  designed  for  750 
kV  BIL  and  that  the  customer  required 
the  testing  to  be  performed  at  a  reduced 
voltage. 

Department's  Position:  We  agree  that 
the  customer  specifications  show  that 
the  U,S,  unit  was  designed  for  a  high 
voltage  winding  of  750  kV  BIL  and  that 
the  customer  required  the  testing  be 
performed  at  a  reduced  voltage. 
Therefore,  we  have  changed  our 
calculation  to  reflect  evaluation  of  this 
unit  at  750  kV  BIL  We  have  included  a  4 
percent  adjustment  for  the  high  voltage 
connection  pursuant  to  Rule  7. 

Because  the  unit  received  an  impulse 
test  at  a  reduced  level.  WPR  48-420, 
Section  8.  Rule  8  considers  such  testing 
to  be  for  quality  control  and  requires  a 
$395  adjustmenl,  rather  than  a  $1,167 
adjustment.  Becduse  we  consider  the 
unit  to  have  been  designed  for  a  high 
voltage  winding  of  750  kV  BIL.  we  have 
eliminated  the  $1,524  adjustment  for 
special  bushings  under  WPR  48-420. 
Section  8,  Rule  12. 

Comment  47:  Alsthom  disputes  the 
figures  we  used  for  freight  and  insurance 
on  U.S.  transformer  H  11280-01. 
Alsthom  states  that  the  amounts  used 
were  estimates  and  not  actual  figures. 
Alsthom  argues  that  the  correct  total 
amount  is  $7,021X13. 

Department's  Position:  We  will  not 
use  such  selective  new  information 
submitted  by  a  respondent  after 
pubUcation  of  our  preiiminary  results.  In 
its  response  to  our  questionnaire 
Alsthom  reported  freight  and  insurance 
charges  of  $B.470iXI  Further,  at 
varification  Alsthom  furnished 
documents  supporting  the  reported 
freight  charges,  with  no  mention  that  the 
figures  were  estimates. 

Comments  48:  Westinghouse  argues 
that  the  Department  erred  by  not 
including  a  2  percent  adjustment  on  U.S. 
transformer  H  11280-01  for  a  low 
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voltage  winding  of  150  kV  BIl,  pursuant 
to  WPR  48-420,  Section  7,  Rule  8. 

Department 's  Position:  We  agree  and 
have  changed  our  calculation 
accordingly. 

Comment  49:  Because  Westinghouse 
believes  the  Department's  current 
methodology  to  account  for  differences 
in  efficiency  between  U.S.  and  home 
market  units  does  not  fully  account  for 
loss  differentials,  Westinghouse 
disagrees  with  our  selection  of  home 
market  transformer  H  11500  for 
comparison  purposes. 

Department's  Position:  In  its 
correspondence  Westinghouse  stressed 
the  importance  of  comparing 
transformers  with  similar  efficiencies, 
but  stated  that  this  particular  home 
market  transformer  would  be  acceptable 
for  comparison.  We  maintain  that,  in 
this  instance,  the  home  market 
transformer  we  selected  for  comparison 
purposes  is  appropriate. 

Comment  50:  Westinghouse  argues 
that  we  should  not  adjust  home  market 
transformer  H  11500  for  the  limit  on 
transfer  voltage  because  Alsthom  did 
not  report  this  ground  shield  feature 
prior  to  varification.  If  we  persist  and 
make  such  an  adjustment,  Westinghouse 
argues  that  it  should  be  based  on  actual 
cost  or.  only  if  that  is  unavailable,  it 
should  be  based  on  WPR  48-420,  Section 
7,  Rules  11  and  12  pertaining  to  special 
impedence.  Applying  these  rules  as  a 
last  resort.  Westinghouse  submits  that 
an  11  percent  adjustment  would  be 
appropriate.  Westinghouse  contends 
that  the  Department  erred  in  using  the 
WPR  rules  to  estimate  anactual  cost 
adjustment  of  14  percent. 

Consistent  with  its  general  argument 
that  the  Department  ought  to  strictly 
apply  the  WPR  and  make  no 
adjustments  outside  the  WPR,  Alsthom 
submits  that  a  15  percent  adjustment 
based  on  WPR  48-420,  Section  7.  Rule  17 
might  be  more  appropriate  than  the  14 
percent  that  we  used  as  an  actual 
expense. 

Department's  Position:  We  consider 
an  adjustment  for  the  ground  shield  to 
be  appropriate  even  though  Alsthom  did 
not  report  its  existance  prior  to 
varification  [see  Comment  11). 

Considering  Westinghouse's 
comments,  we  have  made  an  8  percent 
adjustment  based  on  WPR  48-420, 
Section  7,  Rules  11  and  12.  We  estimated 
that  the  gap  between  the  windings  for  a 
750  kV  BIL  transformer  needs  to  be 
increased  by  32  percent  in  order  to 
achieve  the  required  46  kV  limit  on 
transfer  voltage  between  the  high  and 
low  voltage  windings.  According  to 


WPR  48-420,  Section  7,  Rule  11,  the 
impedance  range  for  this  transformer  is 
8.1  to  12.15  percent.  Accounting  for  the 
gap,  the  adjusted  impedance  range  is 
10.69  to  16.04.  Given  that  the  equivalent 
impedance  of  this  transformer  on  a  55 
degree  centigrade  base  is  8.585,  the  ratio 
of  adjusted  impedance  is  8.585  to  10.69, 
or  80  percent  WPR  48-420.  Section  7, 
Rule  12,  Table  B,  requires  an  8  percent 
adjustment  for  impedance  80  to  84 
percent  below  minimum  standard. 
Therefore,  we  consider  an  8  percent 
adjustment,  rather  than  either  an  11 
percent  or  a  15  percent  adjustment,  to  be 
appropriate. 

Comment  51:  Westinghouse  argues 
that  the  Department  cannot  justify  its 
use  of  a  7.8  percent  adjustment  for 
escalation  on  home  market  transformer 
H  11500  because  the  figure  is  an 
unverified  estimate.  Westinghouse 
argues  that  a  13  percent  adjustment 
more  closely  approximates  Alsthom's 
actual  cost  experience  than  the  7.8 
percent  adjustment  used. 

Department's  Position:  A  7.8  percent 
adjustment  is  appropriate.  This  figure  is 
based  on  application  of  the  escalation 
formula  in  the  sales  contract  and 
relevant  cost  indices. 

Comment  52:  Alsthom  submits  that 
adjustment  for  a  special  warranty  on 
home  market  transformer  H  11500  is 
appropriate,  under  WPR  48-420.  Section 
10,  Rule  1. 

Department's  Position:  We  disagree. 
Because  there  was  no  discernible 
difference  in  warranty  expenses 
associated  with  the  U.S.  and  home 
market  transformers,  we  do  not  consider 
an  adjustment  to  be  appropriate. 

After  publication  of  the  preliminary 
results,  we  discovered  several 
mathematical,  clerical,  and  substantive 
errors. 

On  U.S.  transformer  H  11280-01  we 
included  an  $1,322  adjustment  in  the 
theoretical  price  for  a  7-day  recording 
oil  thermometer.  Because  we  considered 
the  cost  estimate  provided  by  Alsthom 
for  this  item  to  be  unreasonably  low,  we 
extrapolated  from  the  WPR  to  make  this 
adjustment. 

On  U.S.  transformer  DO/87  509/2  we 
have  recognized  that  the  contract  price 
included  the  supply  of  oil  and  have 
changed  our  calculation  accordingly. 

On  home  market  transformer  H  11500 
we  erred  in  using  $653,  rather  than  $751, 
for  the  adjustment  for  oil,  and  have 
changed  our  calculation  accordingly. 

In  certain  preliminary  calculations  we 
used  incorrect  currency  exchange  rates 
and  we  have  adjusted  our  calculations 
accordingly. 


For  home  market  transformer  44775-1 
we  have  determined  that  the  sound  level 
was  1  db  below  the  NEMA  standard, 
after  considering  that  the  customer 
allowed  for  a  2  db  tolerance.  Pursuant  to 
WPR  48-620,  Section  5,  Rule  25,  we  have 
changed  our  adjustment  for  sound  level 
on  this  unit  from  3  percent  to  1  percent. 

Final  Results  of  the  Review 

As  a  result  of  adjustments  based  on 
the  comments  received  and  certain 
mathematical,  clerical  and  substantive 
errors,  we  have  changed  our 
calculations  and  we  determine  that  the 
following  margins  exist  for  Alsthom: 


PefKX) 

Margin 
(pefcent) 

Nov   1.  1971  to  Oct  22.  1972 

72  85 

Oct  24.  1972  to  Aug  28.  1974 

S4  24 

Aug  29,  1974  to  May  31.  1983 

1  82 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  in  §  353.48(b] 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  upon  the  most  recent  of  the  above 
margins  shall  be  required  on  shipments 
of  French  large  power  transformers 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  The 
Department  is  beginning  immediately 
the  next  administrative  review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible 
after  the  Department's  receipt  of  the 
requested  information. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

September  14, 1984. 

|FR  Doc  »4-24H»6  Filed  9-19-84  845  am) 
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IA-5S3-081] 

Polyvinyl  Chloride  Sheet  and  Film 
From  Taiwan;  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding  and  Tentative  Determination 
To  Revoice  in  Part 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Preliminary  results  of 
administrative  review  of  antidumping 
finding  and  tentative  determination  to 
revoke  in  part. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  polyvinyl 
chloride  sheet  and  film  from  Taiwan. 
The  review  covers  the  28  known 
manufacturers  and/or  exporters  and  one 
known  third-country  reseller  of  this 
merchandise  to  the  United  States 
currently  covered  by  the  finding  and  the 
period  June  1. 1982.  through  May  31, 
1983.  The  review  indicates  the  existence 
of  dumping  margins  for  certain  firms 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value  on  each  of  their  sales 
during  the  period.  Where  company- 
supplied  information  was  inadequate  or 
no  information  was  received  in  response 
to  our  questionnaire,  we  used  the  best 
information  available  for  assessment 
and  estimated  antidumping  duties  cash 
deposit  purposes. 

The  Department  has  tenlatively 
determined  to  revoke  the  finding  with 
respect  to  Fashion  Plastics  Fabrication 
Co.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part. 

EFFECTIVE  DATE:  September  20, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  L.  Pasden  or  Susan  M.  Crawford, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC.  20230; 
telephone:  (202)  377-5255/1130. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1. 1984.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
7640-1)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  polyvinyl 
chloride  sheet  and  film  from  Taiwan  (43 
FR  28457.  June  30. 1978)  and  announced 
its  intent  to  conduct  the  next 


administrative  review.  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  tflat  administrative 
review. 

Scope  of  ttie  Review 

Imports  covered  by  the  review  are 
shipments  of  unsupported,  flexible, 
calendered  polyvinyl  chloride  ("PVC") 
sheet,  film  and  strips,  over  6  inches  in 
width  and  over  18  inches  in  length,  and 
at  least  0.0002  inch  but  not  over  0.020 
inch  in  thickness,  currently  classifiable 
under  items  771.4312  and  774.5595  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  28  known 
manufacturers  and/or  exporters  and  one 
known  third-country  reseller  of 
Taiwanese  PVC  sheet  and  film  to  the 
United  States  currently  covered  by  the 
finding  and  the  period  June  1. 1982, 
through  May  31, 1983. 

Ten  Firms  did  not  ship  Taiwanese 
PVC  sheet  and  film  to  the  United  States 
during  the  period.  The  estimated 
antidumping  duties  cash  deposit  rate  for 
those  firms  will  be  the  most  recent  rate 
for  each  firm.  Sixteen  firms  failed  to 
respond  to  our  questionnaire  or 
provided  inadequate  responses  to  our 
questionnaire.  For  those  non-responsive 
firms  we  used  the  best  information 
available  to  determine  the  assessment 
and  estimated  antidumping  duties  cash 
deposit  rates.  The  best  information 
available  is  the  highest  rate  for 
responding  firms  with  shipments. 

The  Department  will  not  cover  the 
following  two  firms  in  this  review  or 
future  section  751  reviews  because  those 
firms  do  not  export  to  the  United  States 
merchandise  covered  by  the  finding. 
C.Y.&C.  Manufacturing  Corp. 
Mike  Hung  Products  Co.,  Ltd. 

This  is  not  a  proposal  to  revoke  the 
finding  with  respect  to  these  two  firms. 
Should  these  firms  begin  exporting  the 
covered  merchandise  to  the  U.S.,  we 
shall  treat  them  as  new  exporters. 

We  are  denying  a  request  for 
revocation  by  Taur  Yang  Enterprises 
Co..  Ltd.  because  that  firm  failed  to 
respond  to  our  questionnaire. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  ex- 
factory,  f.o.b.  or  c.i.f.  packed  price  either 
to  an  unrelated  purchaser  in  the  United 
States  or  to  an  unrelated  Taiwanese 
trading  company  for  export  to  the 
United  States,  as  appropriate.  Where 
applicable,  deductions  were  made  for 
ocean  freight,  insurance,  foreign  inland 


freight,  and  export  license  fees.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  either  home  market 
price  when  there  were  sufficient 
quantities  of  such  or  similar 
merchandise  sold  in  the  home  market  to 
provide  a  basis  for  comparison,  or  prices 
to  third  countries,  when  there  were 
insufficient  quantities  of  such  or  similar 
merchanside  sold  in  the  home  market  to 
provide  a  basis  for  comparison,  both  as 
defined  in  section  773  of  the  Tariff  Act. 

Third-country  or  home  market  price 
was  based  on  the  f.o.b,  delivered  price 
to  unrelated  purchasers  with 
adjustments,  where  applicable,  for 
inland  freight,  insurance,  ocean  freght, 
brokerage  fees  and  differences  in 
packing.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  To  Revoke  in 
Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  June  1, 1982.  through  May  31, 
1983: 


Manuf  actiow  /  •xponar 
Atiam  tnMmMonal  Inc  . 
B«l«i  imwnManal  Jmmn  Corp.. 

Brav*  Dragon  mduMry  Ud 

Collin*  Co    LW ___ 


CkamonO  Shamrock  Tradng  Corp. 

Esaax  Spor«ng  Qoodi 

Faihnn  Plartcs  Fabncaoon  Co 

Kangat  Entarpriaaa.  Ine 

Long  Joy  Ernarpnaaa  Co..  LM 

Lorv'>roapar  Enlarpnaaa  Co..  lid. 

Nan  Lung  Platte*  Co..  LW 

0<»n  induMna*  Co .  LW _ 

Ptaa*»*»  T«na  Produd*  lr«e.._ 

Prograa*  Platact  Co..  LW.. 

Raay  Piaatc  Co .  LM 

San  Chmg  Plaabc* 

Saquanca  Co..  LW - 


Tbi«  Yang  Enlarpnaa*  Co..  LW  .._ 
The  OrcTwrd  Corp  ot  TaMWn.  LM. 
Orchard  tlighaat     Mamakorwl 

Corp 

Orchard/Digaal  lf>lama>ona<  Dawatopmant  Corp 

Truty  Eniarpnaa*  Ca.  LM 

Unwn  Indusina*  LimNad 

War  Chang  Lung  Trading  Co..  LM 

Wmpon  Madtatng  LM _ 

voai  Fung  EnMrpnaaa  Co..  LM 

Yung  Chtah  Entarprtaa*  Co..  LW __ 

Yuriloon  Emarpriaaa  Co..  LW 

Thrt-coun«ry  raaaCar/oounlry:  Hop  Kaa  Hong/ 

Hong  Kong  


ttMroanQ 


'1137 
12.04 

12.04 
'59 
'0 
12.04 
■S.S 

'11.37 
1204 
1204 
1204 

'  1 137 
12  04 
0 
0 

1204 
'0 

12  04 
1204 

12.04 
1204 
12  04 
"11.37 
1204 
'0 
12.Q4 
'0 
12.04 

12  04 


'  No  yh^tmant*  dunng  Ih*  panod 

Fashion  Plastics  Fabrication  Co.  has 
applied  for  revocation  and,  as  provided 
for  in  S  353.54(e)  of  the  Commerce 
Regulations.  Fashion  Plastics  has  agreed 
in  writing  to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
finding  under  circumstances  as  specified 


I  r 
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in  the  written  agreement.  Fashion 
Plastics  has  not  shipped  this 
merchandise  to  the  United  States  for  a 
period  of  over  four  years. 

Therefore,  we  tentatively  determine  to 
revoke  in  part  the  finding  on  PVC  sheet 
and  film  from  Taiwan  with  respect  to 
Fashion  Plastics  Fabrication  Co.  If  this 
partial  revocation  is  made  final,  it  will 
apply  to  all  unliquidated  entries  of  this 
merchandise  exported  by  this  firm 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice. 

Interested  parties  may  submit  written 
conunents  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part  within  30  days  of  the  date  of 
publication  of  this  notice  and  may 
request  disclosure  and/or  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  within  5  days  of  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  in  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  esfimated  antidumpting  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  May  31, 1983, 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  12.04  percent 
shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Taiwanese  PVC  sheet  and 
film  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review,  tentative 
determination  to  revoke  in  part,  and 
notice  are  in  accordance  with  sections 
751  (a)(1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675  (a)(1).  (c))  and  §  353.53  and 


353.54  of  the  Commerce  Regulations  (19 
CFR  353.53,  353.54). 

Alan  F.  Holmer.  • 

Deputy  Assistant  Secretary  for  Import 

Administration. 
September  12. 1984. 

|FR  Doc  S4-24897  FSIed  0-19-84. 145  am) 
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National  Bureau  of  Standards 

Nationat  Voluntary  Laboratory 
Accreditation  Program 

AGENCY:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Announcement  of  laboratory 
accreditation  actions  for  August  1984. 

The  laboratories  named  below  have 
been  newly  accredited  under  the 
National  Voluntary  Laboratory 
Accredition  Program  (NVLAP).  Also 
listed  are  the  NVLAP  Codes  for  the  test 
methods  for  which  the  laboratories  have 
been  accredited.  The  test  method 
designations  and  titles  of  these  test 
methods  are  set  out  in  a  Federal 
Register  notice  dated  January  20, 1984 
(49  FR  2496-2498). 

Commercial  Products  LAP 

D/L  Laboratories,  116  East  16th  Street, 

New  York,  NY  10003 
Saul  Spindel— Phone:  212-777-4410 

Paints  and  Related  Coatings  and 
Materials       | 

Measurements  of  Intrinsic  Physical 
Properties 

09/A01-09/A02 
09/A04-09/A05 
09/A07-Og/A08 
09/A10-09/A18 
09/A20-09/A22 
09/A25-09/A28 
09/A28  I 

Measurements  of  Performance  and 
Performance  Change 

09/B01-09/B20 
09/B23-09/B27 
09/B29-O9/B35 
09/B37-09/B42 

Measurement  of  Chemical  Properties 
and  Compositions 

09/C09 

09/C12 

09/C26-09/C30 

09/C37 

09/C39-09/C40 

Test  Sample  Conditioning  and 
Preparation 

09/D01-09/D06 


09/D10-09/D11 

09/D13-09/D14 

09/D16 

Chemray  Coatings  Corp.,  150  Lincoln 

Blvd.,  Middlesex.  N]  06846 
Frederick  W.  Armstrong,  Jr. — Phone: 

201-469-1110 

Paints  and  Related  Coatings  and 
Materials 

Measurements  of  Intrinsic  Physical 
Properties 

09/A02-09/A05 
09/A07-09/A14 
09/A17-09/A22 
09/A25-09/A28 

Measurements  of  Performance  and 
Performance  Change 

09/B02-09/B03 

09/ BOS 

09/B09-09/B11 

09/B13-09/B18 

09/B20 

09/B23-09/B26 

09/B29-09/B31 

09/B34 

09/B38 

09/B41-O9/B42 

Measurement  of  Chemical  Properties 
and  Compositions 

09/C01-09/C02 

09/C04 

09/C06-09/C15 

09/C17 

09/C19 

09/C21-09/C22 

09/C26 

09/C28-09/C34 

09/C39 

Test  Sample  Conditioning  and 
Preparation 

09/D01-09/D04 

09/D08-09/D09 

09/Dll 

09/D13-09/D14 

09/D16 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Locke.  Manager,  Laboratory 
Accreditation,  ADMIN  A531,  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899;  (301)  921-3431. 

Dated:  September  17. 1984. 
Ernest  Ambler, 

National  Bureau  of  Standards. 

IFR  Doc.  M- 24828  Filed  8-19-44;  S;45  im) 
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National  Oceanic  and  Atmospheric 
Administration 

Membership  of  National  Oceanic  and 
Atmospheric  Administration 
Performance  Review  Boards 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Notice  of  Membership  of  NOAA 
Performance  Review  Boards;  correction. 

SUMMARY:  This  document  corrects  a 
notice  of  membership  of  National 
Oceanic  and  Atmospheric 
Administration  Performance  Review 
Boards  that  appeared  beginning  at  page 
32781  in  the  Federal  Register  of 
Thursday,  August  16,  1984  (84-21762). 
Make  the  following  corrections  on  page 
32782,  Group  B,  Leo  Palensky.  title 
should  read  Director,  National  Capital 
Administrative  Support  Center;  Mirco  P. 
Snidero,  title  should  read  Director, 
Regional  Administrative  Support  Center 
Operations  Office. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  P.  Gajdys,  Personnel  Officer, 
NOAA,  6010  Executive  Boulevard, 
Rockville.  Maryland  20852,  (301)  443- 
8781. 

Dated:  September  14, 1984. 

Thomas  E.  Sides, 

Acting  Director,  Office  of  Administrative  and 
Technical  Services. 

|FH  Doc  84-24889  Filed  9-19-84;  8:48  am) 
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Issuance  of  Permit;  Southwest 
Fisheries  Center 

On  July  26, 1984,  Notice  was  published 
in  the  Federal  Register  (49  FR  30088)  that 
an  application  had  been  filed  with  the 
National  Marine  Fisheries  Service  by 
the  Southwest  Fisheries  Center, 
National  Marine  Fisheries  Service,  P.O. 
Box  271,  La  Jolla,  California  92038,  for  a 
permit'to  take  Hawaiian  monk  seals 
[Monachus  schauinslandf)  for  scientific 
research  and  to  enhance  the  propagation 
and  survival  of  the  species. 

Notice  is  hereby  given  that  on 
September  12,  1984,  and  as  authorized 
by  the  Marine  Mammal  Protection  Act 
of  1972  (16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Scientific 
Research  Permit  for  the  above  taking  to 
the  Southwest  Fisheries  Center,  subject 
to  certain  conditions  set  forth  therein. 

As  required  by  the  Endangered 
Species  Act  of  1973,  issuance  of  this 
permit  is  based  on  a  finding  that  such 
permit:  (1)  Was  applied  for  in  good  faith; 
(2)  will  not  operate  to  the  disadvantage 


of  the  endangered  species  which  is  the 
subject  of  the  permit;  and  (3)  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973. 

The  Permit  and  documentation 
relating  to  the  Permit  are  available  for 
review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street  NW., 

Washington.  DC;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Southwest  Region. 

300  South  Ferry  Street,  Terminal 

Island.  California  90731. 

Dated:  September  12, 1984. 
Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
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Receipt  of  Application  for  Permit; 
Zeedierenpark  Harderwijk  B.V. 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
autorized  by  (he  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Zeedierenpark  Harderwijk  B. 
V.  (P237B). 

b.  Address:  Strandboulevard  8341AB, 
Postbus  9114  Harderwijk,  Holland. 

2.  Type  of  Permit:  P>ublic  Display. 

3.  Name  and  Number  of  Animals: 
Atlantic  bottlenose  dolphin  (Tursiops 
truncatus) — 6. 

4.  Type  of  Take:  Captive  Maintenance. 

5.  Location  of  Activity:  Mississippi 
Sound. 

6.  Period  of  Activity:  4  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 


Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

As  a  request  for  a  permit  to  take  living 
marine  mammals  to  be  maintained  in 
areas  outside  the  jurisdication  of  the 
United  States,  this  application  has  l>een 
submitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  appUcations  (40  FR 
11619,  March  12. 1975).  In  this  regard,  no 
application  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  through  the 
appropriate  agency  of  the  foreign 
government; 

(b)  It  includes: 

i.  A  certification  from  such 
appropriate  government  agency 
verifying  the  information  set  forth  in  the 
application: 

ii.  A  certification  from  such 
government  agency  that  the  laws  and 
regulations  of  the  government  involved 
permit  enforcement  of  the  terms  of  the 
conditions  of  the  permit,  and  that  the 
government  will  enforce  such  terms; 

iii.  A  statement  that  the  government 
concerned  will  afford  comity  to  a 
National  Marine  Fisheries  Service 
decision  to  amend,  suspend  or  revoke  a 
permit. 

In  accordance  with  the  above  cited 
policy,  the  certification  and  statements 
of  the  Head  of  the  Division  of  Area 
Protection  and  Species  Conservation  of 
the  Dutch  Government  have  been  found 
appropriate  and  sufficent  to  allow 
consideration  of  this  permit  application. 

Documents  submitted  in  connection 
with  the  above  apphcation  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street  NW.. 

Washington  D.C;  and 
Regional  Director,  Southeast  Region, 

National  Marine  Fisheries  Service. 

9450  Koger  Boulevard,  St.  Petersburg, 

Florida  33702. 
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Dated  September  17. 1984. 

Rkhud  B.  Roa. 

Director.  Office  of  Protected  Speciem  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
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Washington.  D.C.  20301,  telephone  (202) 

697-1481. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
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Plaza  West  Building,  Arlington,  VA 
22209-2005,  telephone  (703)  695-5828. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
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OEPARTMENT  OF  DEFENSE 

Office  of  tha  Secretai7 

Public  Information  Collection 
Requiren>ent  Submitted  to  0MB  for 
Review 

September  14. 1984. 

The  Department  of  Defense  Computer 
Security  Center  has  submitted  to  OMB 
for  review  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  and  the  uses  to 
be  made  of  the  information  collected;  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  (8)  The  point  of  contact  from 
whom  a  copy  of  the  information 
proposal  may  be  obtained. 

New  (One-Tune) 

DoD  Automated  Information  Systems 
Security  Survey 

Survey  information  required  to  assess 
security  posture  of  approximately  2,500 
contractor  sites'  automated  information 
systems  (AIS)  processing  classified 
defense  information.  Assessment  will  be 
used  to  recommend  changes  in  policy/ 
organization/programmatic  aspects  of 
AIS  to  ensure  security  measures  keep 
pace  with  anticipated  AIS  expansion  in 
late  1980's  and  beyond. 

DoD  Contractors:  2,500  responses; 
1,650  hours. 

Forward  comments  to  Edward 
Springer.  OMB  Desk  Officer.  Room  3235, 
NEOB.  Washington.  D.C.  20503,  and 
Daniel  J.  Vitiello,  DoD  Clearance 
Officer.  WHS/DIOR.  Room  1C535.  The 
Pentagon.  Washington.  D.C.  20301, 
telephone  (202)  694-0187. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  A.F. 
Williams,  OPI,  Room  2A340.  Pentagon. 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

September  14, 1984. 

ACTION:  Public  Information  Collection 

Requirement  Submitted  to  OMB  for 

Review. 


summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained.  , 

New 

Defense  Financial  And  Investment 
Review  Data  Collection  Package 
The  Defense  Financial  And 
Investment  Review  (DFAIR)  is  chartered 
to  conduct  a  study  of  contract  pricing, 
financing,  and  profit  policy.  To  help  in 
assessing  these  policies,  DFAIR  is 
requesting  selected  major  defense  firms 
to  provide  financial  data  about  their 
defense  subsidiaries. 
Major  Defense  Contractors 
Responses  Requested:  Approximately 

120 
Burden  Hours:  89,100 
ADDRESS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR.  Room 
1C535.  The  Pentagon.  Washington.  DC 
20301-1155.  telephone  (202)  694-0187. 
SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  J.  M.  Sousa, 
DFAIR.  Room  105, 1735  N.  Lynn  St., 


Department  of  the  Army 

Army  Medical  Research  and 
Development  Advisory  Committee; 
Partially  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix,  sections  1-15). 
announcement  is  made  of  the  following 
Subcommittee  meeting: 

Name  of  Committee:  United  States  Army 
Medical  Research  and  Development 
Advisory  Committee.  Subcommittee  on  Viral 
&  Rickettsial  Diseases. 

Date  of  Meeting:  October  15  &  16, 1964. 

Time  and  Place:  0830  hours.  Room  3092, 
Walter  Reed  Army  Institute  of  Research, 
Washington,  DC. 

Proposed  Agenda 

This  meeting  will  be  open  to  the  public 
from  0830-0945  hours  on  October  15.  for  the 
administrative  review  and  discussion  of  the 
scientific  research  program  of  the  Viral  & 
Rickettsial  Diseases  Group,  Walter  Reed 
Army  Institute  of  Research.  Attendance  by 
the  public  at  open  sessions  will  be  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  US  Code. 
Title  5  and  Sections  1-15  of  Appendix, 
the  meeting  will  be  closed  to  the  public 
from  1000-1630  hours  on  October  15.  and 
from  0900-1200  hours  on  October  16.  for 
the  review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  US  Army  Medical 
Research  and  Development  Command, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research 
subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Howard  Noyes.  Associate  Director 
for  Research  Management,  Walter  Reed 
Army  Institute  of  Research.  Bldg  40. 
Room  1111.  Walter  Reed  Army  Medical 
Center.  Washington,  DC  20307  (202/576- 
2438)  will  furnish  summary  minutes, 
roster  of  Subcommittee  members  and 
substantive  program  information. 
Philip  Z.  Sobodnski, 
Colonel.  MSC  Assistant  Deputy  Commander. 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Fedecal  Advisory  Committee  Act 
(Pub  L  92^463).  announcement  is  made 
of  the  fq^owing  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Thursday  ft  Friday,  11  ft 
12  October  1984. 

Times  of  Meeting:  083&-1700  hours,  both 
days  (Closed). 

Place:  11  October  1984:  Ft.  Detrick  ft  Ft. 
Meade,  Md.,  12  October  1984:  Langley,  VA  & 
the  Pentagon. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Chemical/Biological  Warfare 
Intelligence  will  meet  for  classified  briefings 
and  discussions,  and  tour  the  facilities.  This 
meeting  will  be  dosed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
U.S.C.,  specifically  subparagraph  (1)  thereof 
and  Title  5,  U.S.C.  Appendix  1,  subsection 
10(d).  The  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  Army  Science 
Board  Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further  information  at 
(202)  695-3039  or  695-7046. 
Sally  A.  Warner. 
Administrative  Off icer  Army  Science  Board. 
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Defense  Contract  Audit  Agency 

Membership  of  ttie  Defense  Contract 
Audit  Agency  (DCAA),  Performance 
Review  Board 

agency:  Defense  Contract  Audit 
Agency.  Department  of  Defense. 
ACTION:  Notice  of  membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Board. 


summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Contract  Audit  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense 
Contract  Audit  Agency. 
EFFECTIVE:  September  20. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  D.  Kriesch,  Personnel 
Management  Specialist,  Office  of  the 
Director  of  Personnel,  Defense  Contract 
Audit  Agency,  Department  of  Defense, 
Cameron  Station,  Alexandria,  VA  (202) 
274-5798  or  274-5799. 
SUPeUEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 


following  are  names  and  titles  of  the 
executives  who  have  been  reappointed 
to  serve  as  members  of  the  Performance 
Review  Board.  They  will  serve  a  one- 
year  term,  effective  upon  publication  of 
this  notice. 

Mr.  Robert  G.  Bordley,  Chief. 

Accounting  and  Finance  Division, 

Office  of  the  Comptroller,  Defense 

Logistics  Agency 
Mr.  |ohn  J.  Quill,  General  Counsel, 

Defense  Legal  Service 
Mr.  Raymond  E.  Schmidt.  Director. 

Audit  Policy.  Office  of  the  Assistant 

Secretary  (Comptroller).  Office  of  the 

Secretary  of  Defense 
Edward  ].  Migliora. 
Acting  Assistant  Director  Resources. 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Department  of  the  Army 
(DA)  Permit  for  a  Proposed  Resort 
Hotel  Affecting  the  Waters  of  the 
United  States,  In  Walulua  Bay, 
Wailcoloa.  South  Kohala,  Island  of 
Hawaii,  State  of  Hawaii 

AGENCY:  Army  Corps  of  Engineers, 
Honolulu  District.  Pacific  Ocean 
Division,  Fort  Shafter.  Hawaii.  DOD. 
ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY: 

1.  Description  of  the  Proposed  Action 

The  applicant.  Transcontinental 
Development  Co..  proposes  a  1.250-room 
resort  hotel  and  associated  amenities  on 
approximately  60  acres  of  land  adjacent 
to  Waiulua  Bay.  The  hotel  is  intended  to 
draw  additional  visitors  to  the  South 
Kohala  District  of  the  Island  of  Hawaii. 
If  would  accomplish  this  by  providing  a 
complex  with  sufficient  size,  unique 
features,  recreational  amenities,  and 
marketability  to  be  economically 
competitive  in  the  world  tourism  market. 

The  project  will  involve  the 
excavation  of  a  4-acre  salt  water 
recreational  lagoon  and  will  require  the 
filling  of  anchialine  ponds  on  the  site. 
These  activities  require  a  DA  permit 
under  Section  10  of  the  River  and 
Harbor  Act  of  1899  (33  U.S.C.  403)  and 
Section  404  of  the  Clean  Water  Act 
(U.S.C.  1344). 

I 

2.  Description  of  Reasonable 
Alternatives 

Because  the  project  is  in  its 
preliminary  planning  stages,  details  on 


reasonable  alternatives  have  not  been 
finalixed.  Tlie  applicant  is  in  the  process 
of  determining  various  alternatives, 
which  may  include: 

a.  No  action  alternative. 

b.  An  alternate  site  for  the  resort 
hotel. 

c.  Alternate  layout  of  structures  or  a 
reduction  in  scope  of  the  development  to 
minimize  impacts  on  the  anchialine 
ponds  and  Waiulua  Bay. 

d.  Alternate  uses  of  tiie  aquatic  sites. 

S.  Desctiptioo  of  the  Scoping  ProceM  for 
the  DEIS 

a.  The  public  and  affected  Federal. 
State  and  local  agencies,  and  other 
interested  private  organizations  and 
parties  are  invited  to  provide  comments 
identifying  specific  concerns  which 
should  be  addressed  in  the  DEIS.  Upon 
preparation  of  the  DEIS,  a  public  notice 
shall  be  issued  summarizing  the  facts  of 
the  case  and  announcing  the  availability 
of  the  DEIS.  If  a  public  hearing  is 
requested,  it  will  be  held  aftCT 
completion  of  the  DEIS.  A  public  notice 
announcing  the  time,  date,  location  and 
nature  of  the  hearing  would  be  issued  at 
least  30  days  prior  to  the  hearing  date. 

b.  The  DEIS  to  be  prepared  should 
also  satisfy  the  State  of  Hawaii's 
requirement  for  an  Environmental 
Impact  Statement  pursuant  to  Chapter 
343,  Hawaii  Revised  Statutes,  and  the 
State  Environmental  Quality 
Commission's  Environmental  Impact 
Statement  Regulations. 

c.  The  significant  issues  to  be 
analyzed  in  the  DEIS  will  include: 

(1)  Impacts  of  the  project  on  the 
coastal  zone. 

(2)  Impacts  of  project  location  in  the 
tsunami  hazard  zone. 

(3)  Project  impacts  on  flora  and  fauna 
and  rare  or  endangered  species. 

(4)  Impacts  on  surface  water  runoff 
and  drainage  on  coastal  water  quality. 

(5)  Coastal  water  quality  and 
oceanographic  impacts. 

(6)  Air  quality  and  noise  impacts. 

(7)  Direct  and  cumulative  impacts  on 
anchialine  ponds  at  the  project  site  and 
along  the  coastline. 

(8)  Aesthetic  considerations. 

(9)  Socio-economic  impacts,  including 
impacts  on  public  facilities  such  as 
transportation  and  stilities. 

(10)  Impacts  on  historic, 
archaeological  and  paleontological 
resources. 

(11)  Impacts  on  land-use 

(12)  Recreational  impacts. 

4.  It  is  estimated  that  the  DEIS  will  be 
made  available  to  the  public  in  late  1964 
or  early  19B5. 

ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
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Mr.  Stanley  T.  Arakaki.  Chief. 
Operations  Branch.  U.S.  Army  Corps  of 
Engineers.  Room  205.  Building  230.  Fort 
Shafter.  Hawaii  96858-5440.  Telephone 
(808)  438-9258. 

Dated:  September  11. 1984. 
Michael  M.  [enks. 

Colonel.  Corps  of  Engineers  District  Engineer 
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Intent  To  Prepare  a  Draft 
Environmental,  Impact  Statement 
(DEIS)  for  a  Proposed  Hydropower 
Project  on  Pine  Creek  Lake,  McCurtaIn 
and  Pushmatatia  Counties,  Oklahoma 

agency:  Army  Corps  of  Engineers. 
DOD.  Tulsa  District. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement. 

summary:  1.  Proposed  Action:  The 
proposed  action  is  to  install  hydropower 
facilities  at  the  Pine  Creek  project.  This 
includes  raising  the  crest  of  the 
uncontrolled  spillway  to  maintain  the 
existing  flood  control  capability.  In 
addition,  a  reregulation  dam 
downstream  is  being  considered  to 
facilitate  withdrawal  of  hydropower 
releases  to  meet  existing  water  supply 
requirements.  Pine  Creek  lake  was 
completed  for  full  flood  control 
regulation  in  June  1969. 

2.  Reasonable  Alternatives:  The 
alternatives  that  will  be  evaluated 
include  one  no  action  alternative  and 
three  action  alternatives.  The  no  action 
alternative  (without  condition)  would 
continue  the  operation  of  the  project  as 
currently  authorized  with  the  top  of  the 
summer  conservation  pool  at  elevation 
438.0  feet  National  Geodetic  Vertical 
Datum  (NCVD)  and  the  top  of  the  flood 
control  pool  at  480.0  feet  NOVO. 
Ultimate  development  includes  a 
conservation  pool  elevation  of  443.5  feet 
NCVD.  The  three  action  alternatives 
consist  of  (1 )  raising  the  top  of  the 
power  pool  to  elevation  448.0  feet 
NCVD  and  installing  a  10  megawatt 
(MW)  hydropower  unit.  (2)  raising  the 
top  of  the  power  pool  to  elevation  454.0 
feet  NGVD  and  installing  a  20  MW 
hydropower  unit,  and  (3)  raising  the  top 
of  the  power  pool  to  elevation  460.0  feet 
NGVD  and  installing  a  20  MW 
hydropower  unit.  Cur»ently,  alternative 
2  is  being  favored  because  if  appears  to 
be  the  National  Economic  Development 
Plan.  The  alternative  with  power  pool 
elevation  448.0  feet  NGVD  and  a  10  MW 
hydropower  unit  would  cause  fewer 
environmental  impacts.  None  of  the 
alternatives  would  require  land 
acquisition.  The  top  of  the  flood  control 
pool  and  the  new  spillway  crest,  would 
be  481.2.  482.9,  484.9  feet  NGVD 
respectively. 

3.  Scoping  Process:  a.  Public 
Involvement.  A  comprehensive  public 
involvement  program  was  developed  as 


a  means  of  disseminating  information 
and  soliciting  public  views.  A  variety  of 
techniques  including  one  formal  public 
meeting,  meetings  with  local  interest 
groups,  and  meetings  with  local  news 
media  were  employed  to  involve 
Federal.  State,  and  local  agencies, 
citizen  committees,  organizations,  and 
the  public  in  the  planning  studies. 

b.  Significant  Issues  Requiring  In- 
Depths  Analysis.  None. 

c.  Assignments.  The  US  Fish  and 
Wildlife  Service  will  provide  formal 
consultation  as  outlined  in  the  Fish  arfd 
Wildlife  Coordination  Act  and  section  7 
of  the  Endangered  Species  Act.  The  US 
Soil  Conservation  Service  will  report  on 
prime  and  unique  farmlands.  Pub.  L.  97- 
98. 

d.  Environmental  Review  and 
Consultation  Requirements.  The  draft 
environmental  impact  statement  will  be 
circulated  for  review  and  all  comments 
will  be  incorporated  into  the  final 
environmental  impact  statement. 

4.  A  scoping  meeting  will  not  be  held. 

5.  Estimated  date  when  the  DEIS  will 
be  available  to  the  public:  January  1985. 
address:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Mr.  Buell  O.  Atkins,  Chief. 
Environmental  Resources  Branch,  US 
Army  Corps  of  Engineers,  Tulsa  District, 
PO  Box  61,  Tulsa,  OK  74121-0061.  (918) 
581-7857— FTS  745-7857. 

Dated:  September  12, 1984. 
N.J.  Areas. 

Lieutenant  Colonel,  CE,  Deputy  District 

Engineer. 
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DEPARTMENT  OF  EDUCATION 

Talent  Search  and  Educational 
Opportunity  Centers  Programs; 
Application  Preparation  Workshops 

agency:  Department  of  Education. 
action:  Notice  of  Dates  and  Locations 
for  Application  Preparation  Workshops. 


summary:  The  Assistant  Secretary  for 
Postsecondary  Education  will  conduct 
Application  Preparation  Workshops  to 
assist  prospective  applicants  to  develop 
applications  for  grants  under  the  Talent 
Search  and  Educational  Opportunity 
Centers  FYograms. 

dates:  Workshops  are  scheduled  to  be 
held  on  October  3,  4, 17.  and  19. 

addresses:  The  locations  for  the 
workshops  are  as  follows: 

October  3  and  4 

Washington.  D.C. 

Hyatt  Regency  Capitol  Hill.  New 
Jersey  Avenue.  NW. 
Host  Person:  Mr.  Walter  Lewis,  Chief, 

Education  Outreach  Branch  (202)  245- 

2165  ' 


October  17: 

Atlanta.  Georgia 
Atlanta  University.  Robert  W. 

Woodruff  Library  Exhibition  Hall. 

Upper  Level  111  Chestnut  Street. 

S.W.  (Corner  of  Chestnut  and 

Bechwifh  Streets) 
Host  Person: 
Mr.  Marvin  King.  Morris  Brown 

College.  (404)  525-7831  ext.  250  or 

252 

October  17 

Dallas.  Texas 
Bishop  College.  Recital  Hall,  Price- 
Branch  Classroom  Building.  3857 
Simpson  Stuart  Road.  Dallas.  Texas 
Host  Person:  Dr.  Burtis  Robinson, 
Director.  Upward  Bound  Project.  (214) 
372-8766  or  8796 

October  19 

Chicago.  Illinois 
Roosevelt  University.  Room  320.  430  S. 
Michigan  Avenue 

Host  Person:  Dr.  Clifton  Washington, 
Director.  Learning  Resource  Center. 
(312)  341-3877 

October  19 

San  F'rancisco.  California 
University  of  San  Francisco.  Parina 
Lounge.  University  Center,  Main 
Entrance.  Golden  Gate  Avenue  and 
Kitteridge 

Host  Person:  Ms.  Janice  Cook.  Director. 

Upward  Bound  Project.  (415)  666-6476. 

The  host  person  listed  for  each 
workshop  location  will  assist  you  if  you 
need  directions  to  the  workshop  site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  Lewis.  Chief.  Education 
Outreach  Branch,  Division  of  Student 
Services,  Room  3060.  ROB-3.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  Washington.  D.C.  20202. 
Telephone:  (202)  245-2165. 

SUPPLEMENTARY  INFORMATION:  Each 
application  workshop  will  last 
approximately  a  half  day.  The 
presentation  will  include  a  review  of  the 
requirements  for  filing  applications  for 
the  Talent  Search  and  Educational 
Opportunity  Centers  Programs  and  a 
review  of  the  program  regulations.  In 
addition,  there  will  be  a  discussion  of 
the  suggested  application  development 
guide,  the  Washington,  D.C.  workshop 
will  begin  at  1:30  p.m.  on  October  3. 
Each  of  the  other  workshops  will  begin 
with  registration  at  8:30  a.m.  and 
presentations  are  scheduled  from 
approximately  9:00  to  1:00  p.m.  Time  will 
be  provided  in  the  afternoon  for 
informal  discussions  and  questions  and 
answers. 

There  is  no  registration  fee  for  the 
workshops. 
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(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.044  Talent  Search  Program; 
84.066  Educational  opportunity  Centers 
IVogram) 

Dated:  September  14, 1984. 

Edward  M.  Elmendorf, 

Assistant  Secretary  for  Postsecondary 
Education. 
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DEPARTMENT  OF  ENERGY 

Second  Report  to  Congress  on  Status 
of  Natural  Gas  Markets;  Public 
Comments 

agency:  Office  of  Policy,  Planning,  and 
Analysis.  DOE. 

action:  Notice  requesting  written 
comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  soliciting  written  comments 
assessing  the  current  and  future  status  of 
natural  gas  markets.  The  DOE  has  the 
responsibility  under  Section  123  of  the 
Natural  Gas  Policy  Act  (NGPA)  to 
prepare  two  reports  on  the  domestic 
natural  gas  market  and  to  seek  public 
comment  when  preparing  each  report. 
The  first  report  was  completed  in  July, 
1984  ("First  Report  Required  by  Section 
123  of  the  Natural  Gas  Policy  Act  of 
1978").  The  second  report  will  be 
transmKted  to  the  President  and 
Congress  by  January  1, 1985.  The  report 
and  comments  will  discuss:  (1)  Natural 
gas  prices,  (2)  natural  gas  supply  and 
demand,  (3)  competitive  conditions  and 
market  forces  in  the  natural  gas  industry, 
and  (4)  the  relative  balance  or  imbalance 
of  supply  and  demand  in  both  the  short- 
run  and  the  long-run. 

DATE:  Written  comments  must  be 
received  by  November  5, 1984. 
ADDRESS:  Written  comments  must  be 
submitted  to:  Stephen  T.  Minihan 
(Acting  Director,  Division  of  Oil  and  Gas 
Analysis,  Office  of  Policy,  Planning,  and 
Analysis),  Forrestal  Building,  Room  7H- 
034,  PE-14, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  (202)  252- 
6423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  T.  Minihan  (Acting  Director, 
Division  of  Oil  and  Gas  Analysis. 
Office  of  PoUcy,  Planning,  and 
Analysis),  Forrestal  Building,  Room 
7H-034,  PE-14, 1000  Independence 
Avenue.  SW.,  Washington,  D.C.  20585, 
(202)  252-6423. 

James  K.  White  (Assistant  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  Forrestal  Building,  Room  6E- 
042,  GC-15, 1000  Independence 
Avenue,  SW.,  Washington.  DC.  20585, 
(202)  252-6667. 

SUPPLEMENTARY  INFORMATION:  The  DOE 

has  the  responsibility  under  Section  123 
of  the  Natural  Gas  Policy  Act  (NGPA)  to 


prepare  two  reports  on  the  domestic 
natural  gas  market.  The  repoils  will 
discuss  natural  gas  prices,  natural  gas 
supply  and  demand,  competitive 
conditions  and  market  forces  in  the 
natural  gas  industry,  and  the  balance  or 
imbalance  between  supply  and  demand. 
The  first  report  was  transmitted  to  the 
President  and  Congress  in  July  1984.  The 
second  report  will  provide  an  update  of 
conditions  in  the  natural  gas  market  and 
will  review  the  major  conclusions  of  the 
first  report.  The  second  report  will  be 
transmitted  to  the  President  and  the 
Congress  by  January  1, 1985. 

Section  123(b)  requires  the  DOE  to 
seek  public  comment  during  the 
preparation  of  each  report.  The  DOE  is 
preparing  the  second  report  and 
requests  written  comments  on  the 
subjects  cited  above. 

The  relationship  between  natural  gas 
supply  and  demand  depends  critically 
on  the  characteristics  of  federal 
regulations  and  policies  governing  the 
natural  gas  market.  For  this  reason  the 
DOE  report  will  examine  natural  gas 
prices,  supply,  demand,  competitive 
conditions,  market  forces,  and  equilibria 
under  a  range  of  alternative  federal 
policies. 

DOE  will  examine  these  topics  within 
the  context  of  three  alternatives 
depicting  the  range  of  potential  policies 
that  may  govern  the  natural  gas  market 
in  the  coming  years.  The  three  gas 
market  policy  alternatives  are  (1)  partial 
deregulation.  (2)  permanent  extension  of 
NGPA  controls,  and  (3)  comprehensive 
deregulation.  "Partial  deregulation" 
assumes  gas  will  be  decontrolled  as 
scheduled  in  the  NGPA.  "Permanent 
extension  of  NGPA  controls"  assumes 
the  current  deregulation  provisions  of 
the  NGPA  are  repealed  and  the  gas 
industry  continues  to  operate  under 
current  wellhead  regulations. 
"Comprehensive  deregulation"  assumes 
all  domestic  gas  is  decontrolled. 

These  three  alternatives  are  the  same 
alternatives  considered  in  the  first 
report.  However,  the  second  report  will 
update  natural  gas  prices  and  take  into 
account  recent  changes  in  the  natural 
gas  market. 

The  NGPA  Conference  Report  (Report 
No.  95-1752)  states  that  "The  reports  are 
required  to  include  an  evaluation  of 
whether  a  supply/demand  balance 
exists  in  natural  gas  markets  at  the  time 
of  the  reports,  and/or  whether  that 
balance  is  expected  to  exist  in  the 
future."  In  evaluating  whether  an 
equilibrium  exists  between  supply  and 
demand,  DOE  will  look  at  current 
natural  gas  production  and 
consumption,  and  also  will  examine  the 
prospects  for  a  balance  between  supply 
and  demand  over  the  longer  term.  Like 
the  first  report,  which  projected  supply 


and  demand  to  1995,  the  second  report 
will  use  1995  to  illustrate  the  longer-term 
balance  or  imbalance  of  supply  and 
demand. 

Matters  of  Particular  Intefest 

Commentors  are  invited  to  discuss 
any  matters  which  may  help  the 
Department  prepare  an  informative 
report  for  the  President  and  the 
Congress.  Comments  on  the  analysis 
and  conclusions  presented  in  'The  First 
Report  Required  by  Section  123  of  the 
Natural  Gas  PoUcy  Act  of  1978"  would 
be  especially  helpful.  The  Executive 
Summary  of  the  First  Report  is  attached 
as  an  appendix  to  this  Notice.  Given 
rapidly  changing  market  conditions, 
commentors  are  encouraged  to  provide 
any  new  information  not  available 
earlier  this  year.  In  addition,  we  seek 
specific  comments  on  the  following 
questions: 

(1)  What  are  the  likely  trends  in  U.S. 
natural  gas  reserve  additions, 
production,  consumption,  and  prices 
under  the  threr alternative  policies  over 
the  next  decade? 

(2)  What  effect  will  recent  changes  in 
Canadian  natural  gas  export  policy  have 
on  the  U.S.  natural  gas  market  including 
competition,  prices,  reserve  additions, 
consumption,  and  production? 

(3)  To  what  extent  have  producers 
and  pipelines  renegotiated  domestic  and 
import  contracts  in  1984?  Have 
producers  and  pipelines  renegotiated 
take-or-pay  requirements,  indefinite 
price  escalators,  and  minimiun  bill 
requirements?  How  will  the 
renegotiation  that  has  already  occuned 
affect  the  gas  market?  What  are  the 
impediments  to  further  renegotiations? 

(4)  Have  recent  actions  such  as  spot 
market  transactions.  Special  Marketing 
Programs  (SMP).  blanket  certificate 
carriage  arrangements,  and  off-system 
sales  programs  increased  competition  in 
the  natural  gas  market  and  resulted  in 
lower  gas  prices?  Do  any  of  these 
activities  offer  a  near-term  alternative  to 
contract  renegotiation? 

(5)  How  have  FERC  Order  380.  spot 
market  arrangements,  and  changing 
distribution  company  rate  stuchires 
affected  various  customer  class  rates? 
Are  transportation  ratrs  and 
distribution  company  rates  being 
reduced  as  rapidly  by  competitive 
market  pressures  as  ,\^f:  purchased  ga^i 
costs? 

(6)  How  competitive  are  the 
transportation  and  distribution  sectors 
of  the  natural  gas  industry?  Describe  the 
nature  of  the  competition.  For  example, 
to  what  extent  do  distributors  compete 
with  residual  fuel  dealers  and  pipelines 
with  other  pipelines?  What  barriers  to 
competition  exist/  For  example,  to  what 
extent  and  under  what  circumstances 


36904 


Federal  Register  /  ^1.  49.  No.  184  /  Thursday.  September  20.  1984  /  Notices 


have  pipelines  refused  to  carry  gas  for 
others? 

Comment  Procedures 

Any  person  who  wishes  to  file  written 
comments  with  the  DOE  must  make 
such  filing  with  the  Acting  Director, 
Division  of  Oil  and  Gas  Analysis  by 
November  5. 1984  at:  Forrestal  Building, 
Room  7H-034. 1000  Independence 
Avenue,  SW.,  Washington,  DC.  20585, 
(202)  252-6423.  The  filing  should  be 
labeled  "NGPA  Section  123  Comments." 
Seven  copies  of  the  comments  should  be 
included.  Any  submission  including 
information  considered  confidential  by 
the  person  furnishing  it  must  be  so 
identified  on  the  first  page  of  the 
document.  Only  one  copy  of  the 
comments  should  include  the 
confidential  information.  The  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  treat  it  according  to  our 
determination.  All  comments  (with 
confidential  material  excluded)  received 
by  the  DOE  will  be  available  for  public 
inspection  in  the  Public  Reading  Room. 
Room  lE-190.  of  the  Forrestal  Building, 
1000  Independence  Avenue.  SW.. 
Washington.  D.C..  between  the  hours  of 
8:00  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  on  September 
17, 1984. 

|an  W.  Mares, 

Assistant  Secretary  for  Policy.  Safety,  and 
Environment. 

Appendix  to  the  Federal  Register  Notice  for 
the  Second  Section  123  Report — Executive 
Summary  from  'The  Rrst  Report  Required  by 
Section  123  of  the  Natural  Gas  Policy  Act," 
DOE/PE-0054.  July  1984 

Executive  Summary 

Section  123  of  the  Natural  Gas  Policy  Art 
of  1978  (NGPA)  requires  the  Department  of 
Energy  to  submit  two  reports  on  the  natural 
gas  market  to  the  President  and  Congress. 
This  is  the  first  report. 

This  report  examines  the  current 
conditions  in  the  natural  gas  market  and 
analyzes  the  future  effects  of  three 
alternative  natural  gas  policies  in  terms  of 
prices,  supply,  demand,  competitive 
conditions,  market  forces,  and  market 
equilibrium. 

The  report  concludes  that  gas  prices  will 
not  rise  significantly  or  "fly  up"  after  January 
1. 1985.  when  partial  decontrol  becomes 
effective  under  the  NGPA.  The  report  also 
concludes  that  current  federal  regulations 
have  inhibited  the  gas  market  from 
responding  efficiently  to  changing  market 
conditions  and  that  the  entire  Nation  would 
benefit  from  comprehensive  deregulation 
legislation  in  the  following  ways: 

•  Economic  benefits  of  $33.6  bilHon  to  $48.7 
billion  as  a  result  of  greater  efficiency,  higher 
domestic  gas  production,  and  lower 
payments  for  gas  and  oil  imports. 


•  Recovery  of  an  additional  27  trillion  to  48 
trillion  cubic  feet  of  domestic  low-cost,  old 
gas  supplies  that  would  not  be  produced 
under  the  NGPA. 

•  Lower  consumer  prices  for  natural  gas — 
$0.56  per  thousand  cubic  feet  lower  in  1985 
than  under  the  NGPA,  and  $0.27  to  $0.45 
thousand  cubic  feet  lower  from  1986  to  1995 
than  under  the  NGPA. 

•  Higher  levels  of  both  domestic  gas 
consumption  and  domestic  gas  production 
than  under  the  NGPA. 

•  Greater  flexibility  in  the  gas  market  to 
adjust  to  changing  circumstances,  thereby 
preventing  the  recurrence  of  shortages  and 
surpluses. 

Current  Conditions  in  the  Natural  Cas 
Market 

Natural  Gas  Prices 

In  1983.  increase  in  average  wellhead  and 
retail  natural  gas  prices  moderated  for  the 
first  time  since  the  NGPA  was  enacted  in 
1978  For  the  years  1979  to  1982.  the  annual 
increase  in  average  wellhead  gas  prices 
ranged  from  14.1  percent  to  24.2  percent  in 
real  terms.  In  1983.  wellhead  prices  increased 
by  only  2.4  percent  in  real  terms. 

The  cause  of  this  moderation  in  gas  prices 
was  a  decline  in  demand  for  gas  that  was 
largely  due  to  low  fuel  oil  prices, 
conservation,  and  reduced  industrial  activity. 
In  early  1983.  average  residual  fuel  oil  prices 
fell  below  average  prices  paid  by  industrial 
users  for  gas  purchased  directly  from  pipeline 
companies.  This  encouraged  many  industrial 
gas  users  to  switch  to  oil  at  a  time  when 
industrial  gas  use  was  already  low  due  to 
economic  conditions 

The  moderation  in  natural  gas  price 
increases  was  long  overdue  and  had  been 
delayed  by  federal  regulation  of  the  domestic 
gas  market.  Specifically,  high  take-or-pay 
provisions  engendered  by  federal  wellhead 
price  controls,  restricted  access  to  interstate 
pipeline  capacity,  and  federal  restrictions  on 
"gas  on  gas"  competition  at  the  burner  tip 
prevented  a  timely  adjustment  in  natural  gas 
prices.  Natural  gas  prices  continue  to  be 
substantially  above  market-clearing  levels 
because  of  federal  regulation  of  the  domestic 
gas  market. 

Under  current  regulations,  natural  gas 
prices  are  projected  to  remain  stable 
throughout  1984. 

Natural  Gas  Supply  and  Demand 

Natural  gas  use  peaked  in  1979  at  20.2 
trillion  cubic  feel  and  has  steadily  declined 
since  then.  The  major  reasons  for  this  decline 
have  been  decreasing  oil  prices,  increasing 
conservation  by  gas  users,  and  reduced 
industrial  activity. 

From  1980  to  1983.  annual  gas  use  by  the 
industrial  and  electric  utility  sectors  declined 
by  more  than  2  trillion  cubic  feet,  or  about  22 
percent.  These  sectors  are  sensitive  to  the 
relative  prices  of  gas  and  oil  and  have  the 
capacity  to  switch  quickly  to  the  less 
expensive  of  the  two  fuels.  From  1980  to  1983, 
gas  use  in  the  residential  and  commercial 
sectors  declined  by  just  over  4  percent.  Fuel 
switching  is  less  prevalent  in  these  sectors; 
conservation  accounts  for  most  of  the 
decline. 

Although  natural  gas  use  has  declined 
substantially  in  recent  years,  the  domestic 


supply  of  natural  gas  has  remained  relatively 
constant.  In  a  deregulated  market,  such  a 
condition  would  have  caused  natural  gas 
prices  to  fall.  But  in  the  regulated  domestic 
market,  prices  continued  to  increase  and  a 
surplus  developed.  The  primary  causes  of  the 
surplus  are  federal  regulations  and  restricted 
access  to  available  interstate  pipeline 
capacity.  If  access  were  not  restricted, 
competition  in  the  natural  gas  market  would 
cause  natural  gas  prices  to  decline. 

In  1983.  surplus  deliverability  was 
estimated  to  be  3  trillion  to  5  trillion  cubic 
feet.  Under  current  federal  regulations, 
surplus  deliverability  will  decline  to  1  trillion 
to  3  trillion  cubic  feet  in  1984,  largely  because 
of  reductions  in  natural  gas  exploration  and 
increased  gas  consumption. 

Responses  of  Producers  and  Pipeline 
Companies  to  Current  Market  Conditions 

In  an  attempt  to  stem  declining  demanjj 
and  to  keep  gas  competitive  with  fuel  oil, 
producers  and  pipeline  companies  have  taken 
some  actions  to  reduce  take-or-pay  liabilities 
and  to  lower  purchased  gas  costs.  The 
producer  and  pipeline  company  responses  to 
changing  market  conditions  are  much  less 
extensive  than  those  that  would  occur  in  a 
deregulated  market,  but  they  have  had  some 
effect. 

Contract  Renegotiation.  Declining  demand 
in  1982  and  1983,  combined  with  high  take-or- 
pay  levels  in  producer-pipeline  contracts,  led 
to  a  situation  in  which  gas  pipeline 
companies  had  made  more  than  $700  million 
in  prepayments  by  early  1983.  The 
prepayment  liabilities  could  grow  as  large  as 
SlO  billion  by  1985.  Some  pipeline  companies 
have  been  able  to  use  market-out  clauses  in 
existing  contracts  to  lower  prices  and  to 
renegotiate  contract  terms  to  reduce 
minimum  take  levels.  Some  producers  have 
forgiven  pipeline  companies  part  of  their 
prepayment  liabilities  or  significantly 
reduced  prepayment  liabilities  in  return  for 
reciprocal  treatment  in  the  future. 

Special  Marketing  Programs.  Many 
producers  and  pipeline  companies  have  used 
Special  Marketing  Programs  (SMP's)  to  retain 
or  regain  price-sensitive  industrial  sales  and 
to  reduce  take-or-pay  liabilities.  SMP's  give 
pipeline  companies  the  opportunity  to  lower 
prices  and  increase  sales  to  eligible 
customers  (those  who  can  switch  from  gas  to 
oil  use)  without  renegotiating  contracts.  Like 
contract  renegotiation,  SMP's  are  the  result  of 
strong  competitive  market  forces  at  work  in 
the  natural  gas  market,  and  they  are  another 
indication  that  the  natural  gas  industry  can 
make  certain  arrangements  to  lower  prices 
when  the  regulatory  barriers  to  such 
arrangements  are  eliminated.  The 
effectiveness  of  current  programs  has  been 
severely  limited  by  regulations  administered 
by  the  Federal  Energy  Regulatory 
Commission  (FERC).  and  restrictions  on 
access  to  interstate  transmission  capacity. 
Pipeline  companies  may  also  restrict  SMP's 
by  limiting  the  form  and  duration  of  the 
SMP's. 

At  present.  FF.RCs  policy  is  to  approve 
only  those  programs  that  result  in  net 
benefits  to  all  of  a  pipeline  company's 
customers,  including  those  who  do  not  have 
access  to  S.MP  gas.  While  FERC  may  act  to 
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protect  the  interests  of  gas  consumers  who 
lack  alternatives  to  their  present  source  of 
gas  supply,  restricting  SMP's  prevents  the 
minimization  of  gas  costs  that  would  occur 
through  competition  between  gas  suppliers. 
The  interests  of  all  gas  consumers  are  best 
served  if  pipeline  and  distribution  companies 
protect  their  markets  by  lowering  gas  costs 
through  competition  rather  than  by  relying  on 
regulation.  Competition  imposes  strong 
pressures  on  pipeline  companies  to 
renegotiate  contracts  and  to  reduce  their  cost 
of  service. 

Contract  Carnage.  The  response  of  gas 
prices  to  market  conditions  also  was  limited 
by  restrictions  on  the  use  of  available 
transportation  capacity.  Although  the 
transmission  of  gas  owned  by  others,  or 
contract  carriage,  increased  between  1978 
and  1981.  it  fell  slightly  in  1982.  There  are 
strong  indications  that  the  voluntary  contract 
carriage  that  was  provided  in  1982  was 
inadequate.  First,  many  pipeline  companies 
had  substantial  excess  capacity  during  1982 
as  a  result  of  declining  demand.  Second,  most 
of  the  prodi  cers  and  consumers  who  filed 
public  comments  during  the  preparation  of 
this  report  cited  restricted  access  to  the 
transportation  network  as  the  greatest  barrier 
to  competition  in  the  natural  gas  industry. 

Future  Gas  Market  Conditions  Under 
Alternative  Federal  Policies 

The  three  natural  gas  policy  alternatives 
analyzed  in  this  report  are  (1)  partial 
deregulation,  (2)  permanent  extension  of 
NGPA  controls  and  expansion  of  price 
controls  to  include  deep  gas,  and  (3) 
comprehensive  deregulation.  The  first 
alternative  assumes  that  NGPA  partial 
decontrol  will  occur  as  scheduled  on  January 
1.  1985.  Under  this  alternative,  we  estimate 
that  40  percent  to  50  percent  of  domestic 
natural  gas  production  would  remain  under 
price  controls.  The  second  alternative 
assumes  that  the  current  deregulation 
provisions  of  the  NGPA  are  repealed  and  that 
all  domestic  natural  gas  production  is  subject 
to  price  controls.  The  third  alternative 
assumes  deregulation  of  wellhead  prices, 
mandatory  contract  carriage,  and  repeal  of 
demand  restraints. 

Natural  gas  wellhead  prices  are  projected 
to  rise  only  2.5  percent  in  1985  if  no  new 
legislation  is  enacted  and  the  partial  price 
decontrol  provisions  of  the  NGPA  become 
effective  on  January  1, 1985.  The  slight  rise  in 
average  wellhead  prices  will  be  due  to 
increasing  demand  and  the  limited  ability  to 
bring  the  gas  surplus  to  market  under  partial 
decontrol  in  1985.  While  indefinite  price 
escalator  clauses  in  existing  contracts  will 
allow  some  wellhead  prices  to  increase 
substantially  upon  partial  decontrol,  the 
increase  in  such  contract  prices  as  well  as 
average  wellhead  prices  will  be  limited 
because  the  volume  of  gas  subject  to 
contract-induced  price  fly-up  is  small,  and 
greater  market  flexibility  will  encourage 
producers  and  pipeline  companies  to  adjust 
prices  in  response  to  competitive  forces. 
Under  this  policy  alternative,  price  controls 
will  remain  on  old  gas,  causing  27  trillion  to 
48  trillion  cubic  feet  of  low-cost,  old  gas 
reserves  to  be  abandoned.  In  addition,  the 
gas  market  will  be  prevented  from 


responding  efficiently  to  changing  conditions, 
causing  shortages  and  surpluses  in  the  future. 

Prices  would  rise  substantially  in  1985  if 
NGPA  price  controls  were  permanently 
extended  and  expanded.  Permanent  price 
controls  would  encourage  producers  and 
pipeline  companies  to  maintain  existing 
inflexible  contracts  and  to  sign  new  inflexible 
contracts.  Price  controls  and  inflexible 
contracts  would  prevent  the  market  from 
making  the  adjustments  needed  to  avoid 
future  imbalances  between  supply  and 
demand.  Permanent  extension  of  NGPA  price 
controls  would  restrict  domestic  production 
and  would  eventually  cause  gas  shortages. 
Lack  of  mandatory  contract  carriage  of  gas 
by  interstate  pipeline  companies  would 
inhibit  consumer  access  to  available,  low- 
cost  supplies  of  gas. 

In  contrast,  comprehensive  deregulation 
would  stimulate  greater  competition,  price 
flexibility,  and  old  gas  production,  thereby 
causing  average  consumer  prices  to  fall  $0.27 
to  $0.56  per  thousand  cubic  feet  below  prices 
under  the  NGPA.  Comprehensive 
deregulation  would  increase  low-cost  gas 
production  by  27  trillion  to  48  trillion  cubic 
feet  compared  to  the  ether  two  policies. 

Furthermore,  under  comprehensive 
deregulation,  annual  domestic  gas  production 
would  be  about  1  trillion  cubic  feet  higher 
than  under  NGPA  partial  decontrol. 

Economic  growth  will  cause  gas 
consumption  to  increase  under  all  three 
policies  during  the  1980'b.  This  growth  will 
eventually  eliminate  the  current  surplus 
deliverability,  but  how  quickly  this  market 
adjustment  occurs  depends  on  which  policy 
alternative  is  enacted.  The  surplus  is  likely  to 
be  depleted  in  1985  under  comprehensive 
deregulation,  in  1987  under  NGPA  partial 
decontrol,  and  in  1989  under  permanent 
extension  of  price  controls. 

By  restricting  domestic  gas  production, 
wellhead  price  controls  subsidize  foreign  gas 
and  oil  producers.  Under  extended  price 
controls,  consumers  would  pay  $20.8  billion 
more  for  gas  imports  between  1985  and  1995 
than  under  NGPA  partial  decontrol.  Under 
comprehensive  deregulation,  however, 
consumers  would  pay  $6  billion  less  for  gas 
imports  than  under  the  NGPA  during  this 
period.  From  1985  to  1995,  oil  imports  would 
average  300,000  to  400.000  barrels  per  day 
less  under  comprehensive  deregulation  than 
under  extended  controls  and  partial 
decontrol. 

Under  comprehensive  deregulation,  greater 
domestic  production  and  lower  imported  gas 
and  oil  payments  would  provide  net  national 
economic  benefits  of  $33.6  billion  compared 
to  partial  decontrol  between  1985  and  1995. 
Under  permanent  extension  of  NGPA  price 
controls,  lower  domestic  production  and 
higher  imported  gas  and  oil  payments  would 
lead  to  net  national  economic  losses  of  $15.1 
billion  compared  to  NGPA  partial  decontrol 
between  1985  and  1995. 

Only  under  comprehensive  deregulation — 
which  includes  deregulation  of  all  wellhead 
prices,  mandatory  contract  carriage,  and 
repeal  of  demand  restraints — would  an 
efficient  equilibrium  between  supply  and 
demand  be  achieved  and  maintained 
Wellhead  price  controls  and  restricted  access 
to  interstate  transmission  capacity  caused 


shortages  in  the  past  as  well  as  the  current 
surplus.  Partial  decontrol  under  the  NGPA  it 
one  step  toward  solving  the  problems  of  the 
current  gas  market,  but  only  comprehensive 
deregulation  would  prevent  the  Nation  from 
continuing  to  swing  back  and  forth  between 
costly  shortages  and  inefficient  surpluses. 
Only  comprehensive  deregulation  would 
provide  adequate  natural  gas  supplies  at 
reasonable  prices. 

I  PR  I>x:  M-2SOe2  Filed  e-l»-M.  8:45  ami 
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Office  of  the  Secretary  ^. 

International  Atomic  Energy 
Agreements;  Proposed  Sut>sequent 
Arrangement;  Japan 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42  U.S. 
2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  Ameinca  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  the  reprocessing  of 
the  U.S.-suppHed  fuel  at  the  Tokai 
reprocessing  facility  in  )apan.  This 
subsequent  arrangement  would  extend 
the  U.S.-Japan  Joint  Determination,  that 
safeguards  may  be  effectively  applied  to 
the  reprocessing  at  the  Tokai  facility  of 
U.S.  supplied  fuel,  from  December  31. 
1984  to  December  31, 1985. 

In  accordance  with  Section  131  of  the 
Atonuc^ergy  Act  of  1954.  as  amended. 
it  has  been  determined  that  the  approval 
of  this  subsequent  arrangement  will  not 
be  inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1954.  at 
amended  (42  U.S.C.  2160)  are  submitted 
to  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the 
Committee  on  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  shall  run  concurrently. 

For  the  Department  of  Energy. 
Dated:  September  14.  1984. 

Dr.  H.A.  Merklein, 

Asbistant  Secretary  for  International  Affairs 
and  Energy  Emergencies. 
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ProcurMiMnt  and  Assistance 
Manayaiiiiiil  Oirvctorata;  Restriction 
of  Elgibltty  for  Grant  Award 

AQ0ICV:  Department  of  Energy  (DOE). 
ACTION:  Notice. 


SUSMUUIY:  doe  announces  that, 
pursuant  to  10  CFR  600.7(b).  it  intends  to 
award  on  a  restricted  eligibility  basis  a 
grant  providing  support  to  the  Garfield 
County.  Colorado.  Department  of 
Development,  for  support  in  the 
Development  of  Alternative  Fuels  Data 
Base.  The  grant  is  valued  at  $120,000 
and  is  for  a  24-month  period. 

Procurement  Request  Number  01- 
84FEeO562.0O0. 

-  .  -,^-'.  bC'ipt- :  i  lie  oojcCtivc  cf  tiiis 
grant  award  is  to  support  the  Garfield 
County  Department  of  Development  in 
developing  an  information  base  of 
verified  data  that  is  not  only  technical 
and  fmancial.  but  also  includes 
knowledge  that  guides  policy  and 
regulation  in  such  areas  as  environment, 
land  and  water  management,  licensing 
and  socio-economic  development.  This 
award  is  restricted  to  Garfield  County 
Department  of  Development  because 
much  of  the  commercial  oil  shale 
development  that  is  or  has  been  active, 
as  well  as  proposed,  involves 
development  in  Garfield  County,  and  the 
County  has  a  wealth  of  experience  in 
dealing  with  developers  and  the  growing 
federal,  state  and  local  entities. 
FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Brown.  MA-452.1.  U.S. 
Depactment  of  Energy.  Office  of 
Procurement  Operations.  1000 
Independence  Avenue  SW., 
Washington.  D.C.  20585.  Telephone  No.: 
(202)  252-1026. 

Issued  in  Washington.  D.C.  on  September 
12.  19B4. 

Berton ).  Roth, 

Director.  Procurement  and  Assistance 
Management  Directorate. 

|FR  Doc  S4-2487B  Rl«d  9-19-84;  ti*i  am) 
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Economic  Regulatory  Administration 

Proposed  Remedial  Order;  Err  ?ire  Gas 
Corp. 

AOCNCV:  U.S.  Department  of  Energy, 
Economic  Regulatory  Administration. 
ACTION:  Notice  of  proposed  remedial 
order  to  Empire  Gas  Corporation. 


Highway  5  South.  Lebanon,  Missouri 
85536.  This  Proposed  Remedial  Order 
alleges  violations  in  the  pricing  of  motor 
gasoline  of  10  CFR  210.92  and  10  CFR 
212.93  for  the  period  May,  1978  through 
February,  1979.  The  principal  amount  of 
the  alleged  violations  for  this  period  is 
$818,412.00. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted  may  be  obtained  from:  David  H. 
lackson,  Director,  Kansas  City  Office.    " 
ERA  (816)  374-2092.  Within  15  days  of 
publication  of  this  notice,  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue, 
SW..  Washington,  DC.  20585,  in 
accoidance  with  10  CFR  205.193. 

Issued  in  Kansas  City,  Missouri,  on  the  4th 
day  of  September.  1984. 
David  H.  {ackson. 

Director.  Kansas  City  Office.  Office  of  Special 
Counsel.  Economic  Regulatory 
Administration. 

|FR  Doc  84-J4902  Filed  9-19-84:  8:45  amj 
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SUMMARY:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  (PRO)  which  was 
issued  to  Empire  Gas  Corporation. 


Proposed  Remedial  Order;  Lantern 
Petroleum  Corp.,  and  John  Mills 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Lantern  Petroleum  Corporation,  and 
John  Mills.  This  Proposed  Remedial 
Order  alleges  pricing  violations  in  the 
amount  of  $534,881.38  plus  interest  in 
connection  with  the  resale  of  crude  oil 
at  prices  in  excess  of  those  permitted 
under  10  CFR -Part  212  during  the  time 
period  August  1978  through  March  1979 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  Mary 
Johnson.  Economic  Regulatory 
Administration,  Department  of  Energy, 
1341  W.  Mockingbird  Lane.  Suite  200E. 
Dallas.  Texas  75247  or  by  calling  (214) 
767-7483.  Within  fifteen  (15)  days  of 
publication  of  this  notice,  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Room:  6E-066. 
Washington.  DC.  20585.  in  accordance 
w^ith  10  CFR  §  205.193. 

Issued  in  Dallas,  Texas,  on  the  5th  day  of 
Septemtier  1984. 

Ben  Lemos,       f 

Director  Dallas  Field  Office.  Economic 
Regulatory  A  dministration. 

|FR  Doc  84-24903  Fifed  9-19-84:  8:45  am) 
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Office  of  Hearings  and  Appeals 

Objection  To  Proposed  Remedial 
Orders  FHed  With  the  Office  of 
Hearings  and  Appeals;  Week  of 
Septeml>er  3  Through  September  7, 
1984 

During  the  week  of  September  3 
through  September  7, 1984.  the  notice  of 
objection  to  the  proposed  remedial  order 
listed  in  the  Appendix  to  this  Notice 
was  filed  with  the  Office  of  Hearings 
^d  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  tne  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20585. 

Dated:  September  12. 1984. 
Thomas  O.  Mann, 

Acting  Director.  Office  of  Hearings  and 

Appeals. 

Clark  Oil  6-  Refining  Corp..  Milwaukee.  WI: 
Apex  Oil  Co..  Richmond  Heights.  MO: 
HRO-0249 

On  September  &  1984,  Clark  Oil  Refining 
Corporation  (Clark)  8530  West  National 
Avenue,  Milwaukee,  Wisconsin  53201,  and 
Apex  Oil  Company  (Apex)  7930  Clayton 
Road.  Richmond  Heights,  Missouri  63117  filed 
a  Notice  of  Objection  to  an  amended 
Proposed  Remedial  Order  which  the  DOE 
Office  of  Special  Counsel  of  the  Economic 
Regulatory  Administration  (ERA)  issued  to 
the  firm  on  August  1, 1984. 

In  the  amended  PRO  the  ERA  found  that 
during  the  period  October  through  December 
1973,  Clark  violated  6  CFR  150.355-56  and  10 
CFR  212.83  when  it  failed  to  reduce  its 
claimed  crude  oil  costs  by  the  amount  of 
compensation  it  received  for  the  sale  or 
exchange  of  fee-free  licenses,  and  that  Clark 
probably  continued  to  make  such  violations 
until  December  1960.  Apex  is  alleged  to  share 
joint  and  several  liability  for  these  violations. 
According  to  the  PRO  the  Clark  violations 
resulted  in  the  overstatement  of  Clark's  crude 
costs  for  the  relevant  month(8)  of 
measurement.  The  PRO  requires  Clark  to 
revise  its  monthly  refiner  reports  for  the 
period  of  price  controls,  and  to  recalculate  its 
total  costs  available  for  recovery.  Any 
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resulting  overcharges  would  be  delermmed 
by  the  Office  of  Hearings  and  AppeHls. 

ireOoc   8*-24976  Filed  9-19-M   e4.S«m| 
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Office  of  Energy  Research 

Energy  Research  Advisory  Board: 
Demand  Subpanel  of  the  Energy  R&D 
Stategy  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Demand  Sulipanel  of  the  Energy 
R&D  Strategy  Panel  of  the  Energy  Research 
Advisory  Eoard. 

Date  ami  Time:  October  30, 1984 — 8:30 
a.m.-5:00  p.m. 

Place:  U.S.  Department  of  Energy.  1000 
Independent  Avenue.  SW..  Room  4A-110, 
Washington.  D.C.  2058.5. 

Contact:  William  L.  Woodard.  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  1000  Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  252-8933. 

Purpose  of  the  Parent  Board:  To  advise  the 
Department  of  Energy  on  the  overall  research 
and  development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these  areas  to 
the  Department. 

Tentative  Agenda 

•  Automotive  Research  Needs. 

•  Cogeneration  Research. 

•  Behavioral  Science  Research. 

•  Report  Outline. 

•  Status  of  Staff  Studies. 

•  Public  Comment  (10  minute  rule). 

Pubhc  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Subpanel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  William 
Woodard  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Subpanel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  between  8:00  a.m. 
and  4:00  p.m.  Monday  through  Fnday, 
except  Federal  holidays. 


Issued  at  Washington.  DC  on  September 
12,  1984. 

Charles  E.  Cathey. 

Deputy  D  J  rector.  Science  and  Technology 
Affairs  Staff  Office  of  Energy  Research. 

im  Doc   fH-249~  Filed  9-19-84,  8:45  am| 
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Energy  Research  Advisory  Board; 
Infrastructure  Subpanel  of  the  Energy 
R&D  Strategy  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Infrastructure  Subpanel  of  the 
Energy  R&D  Strategy  Panel  of  the  Energy 
Research  Advisory  Board  (ERAD). 

Date  and  Time:  October  30, 1984 — 9:00 
a.m.-5:00  p.m. 

Place:  Stone  and  Webster  Engineering 
Corporation,  Suite  550. 1875  I  Street,  NW.. 
Washington,  DC.  20006. 

Contact:  William  L.  Woodard,  U.S. 
Department  of  Energy.  Office  of  Energy 
Research,  1000  Independence  Avenue  SW., 
Washington.  DC  20.585,  (202)  252-5444. 

Purpose  of  the  Parent  Board:  To  advise  the 
Department  of  Energy  on  the  overall  research 
and  development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these  areas  to 
the  Department, 

Tentative  Agenda 

•  Institutional  Issues.    ■ 

•  Report  on  Support  Studies. 

•  Progress  Report  to  be  submitted  to 
the  Energy  Research  Advisory  Board. 

•  Public  comment  (10  minute  rule). 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Subpanel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  William 
Woodard  at  the  address  or  telephone 
number  listed  above  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Subpanel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washmgton.  DC  on  September 
12,  1984. 

Charles  E.  Cathey, 

Deputy  Director  Science  and  Technology 
Affairs  Staff  Office  of  Energy  Research. 

IFR  Dive  f»4-24r'BKiied  9-19-S4  ««5am| 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP84- 173-001] 

Tennessee  Gas  Pipeline  Co..  a  Division 
of  Tenneco  Inc.;  Request  Under 
Blanket  Authorization 

September  14,  1984 

Take  notice  that  on  September  10, 
1984,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenner.o  Inc.  [Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  .No.  CP84-1 73-001  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  to  amend  the 
authorization  granted  under  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP84-173-000  to  provide  authorization 
for  the  transportation  of  natural  gas 
fromjwo  additional  points  of  receipt,  to 
provide  for  flexible  authority  to  add  and 
delete  sources  of  gas  and  delivery 
points,  and  to  extend  the  term  of  its 
transportation  service  through 
December  31,  1984,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  filed  on 
January  4,  1984,  a  request  for  blanket 
certificate  prior  notice  authorization  to 
transport  natural  gas  for  United  States 
Steel  Corporation  [US.  Steel)  pursuant 
to  a  gas  transportation  agreement  dated 
November  4,  1983,  in  Docket  No.  CP84- 
173-000.  Tennessee  states  that  U.S.  Steel 
purchases  gas  from  Delhi  Gas  Pipeline 
Corporation  (Delhi),  an  intrastate 
pipeline  company,  which  delivers  the 
gas  purchased  by  U.S.  Steel  to  Ozark 
Gas  Transmission  System  (Ozark)  for 
the  account  of  Tennessee.  Tennessee 
asserts  it  uses  its  capacity  entitlement  in 
Ozark  to  facilitate  this  transportation 
service,  Tennessee  states  it  transports 
all  such  gas  purchased  by  U.S.  Steel 
through  Ozark  to  Natural  Gas  Pipeline 
Company  of  America  (Natural)  at  an 
existing  point  of  interconnection  White 
County,  Arkansas,  which  transports 
such  gas  and  delivers  it  to  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf]  in  Cameron  Parish,  Louisiana.  It  is 
stated  that  Columbia  Gulf  transports  a 
portion  of  the  gas  to  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas),  which  transports  that  portion  of 
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the  gas  to  Columbia  Gas  of  Ohio.  Inc.. 
for  delivery  to  U.S.  Steel's  Lorain  and 
Haverhill,  Ohio,  plants.  It  is  stated  that 
the  remaining  portion  of  gas  is  delivered 
by  Columbia  Gulf  to  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco)  at 
a  point  of  interconnection  in  Evangeline 
Parish,  Louisiana.  It  is  stated  that 
Transco  transports  this  remaining 
portion  to  Philadelphia  Electric 
Company  for  delivery  to  U.S.  Steel  at 
the  Fairless,  Pennsylvania,  plant. 

Tennessee  seeks  authorization  for  the 
following  two  additional  points  of 
receipt:  (1)  an  existing  point  of 
interconnection  between  the  facilities  of 
Ozark  and  Oklahoma  Natural  Gas 
Company  in  sec.  5,  T.  7  N.  R.21  E.. 
Haskell  County.  Oklahoma,  and  (2)  an 
exisitng  point  of  interconnection 
between  the  facilities  of  Ozark  and 
Delhi  in  sec.  5.  T.  3  N.  R.14  E.,  Pittsburg 
County,  Oklahoma. 

Additionally,  Tennessee  requests 
"flexible  authority"  to  add  and/or  delete 
sources  of  gas  and/or  receipt/delivery 
points  and  agrees  to  undertake  certain 
filing  requirements  in  the 
implementation  of  such  "flexible 
authority".  Tennessee  asserts  that  any 
changes  in  gas  suppliers  and/or  receipt/ 
delivery  points  would  be  on  behalf  of 
the  same  end-user  at  the  same  end-use 
lucatiuns  and  would  be  within  the 
maximum  daily  volume  authorized. 

Tennessee  further  requests 
authorization  to  transport  gas  for  U.S. 
Steel  through  December  31. 1984.  It  is 
slated  that  this  extension  is  requested 
pursuant  to  an  amendment  dated  August 
23,  1984,  to  the  November  4,  1983. 
agreement. 

In  all  other  respects,  it  is  said,  the 
transportation  service  would  be 
rendered  under  the  same  terms  and 
conditions  authorized  previously  in 
Docket  No.  CP84-173-000 

Any  person  or  the  Commissions  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 

Secretary 

\n>.  Doc  S4-;MM  Filed  »-19-84;  8:45  am| 
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■  Docket  No.  QF84-46a-000] 

Union  Texas  Petroleum;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

September  17.  1984. 

On  August  24. 1984,  Union  Texas 
Petroleum  (Applicant),  located  at  P.O. 
Box  52087  Lafayette,  Louisiana  70505. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  1.455  MW  topping-cycle 
cogeneration  facility,  located  in  a  rural 
area  near  Sulphur,  Louisiana,  will  use 
natural  gas  to  fuel  engine-generator  sets 
for  power  production.  Waste  heat  from 
the  generator's  prime  movers  will  be 
reclaimed,  and  utilized  to  satisfy  the 
heat  requirements  of  processing  crude 
oil.  Generated  power  from  the  facility  is 
to  be  used  throughout  the  facility  to 
operate  pumping  and  production 
equipment.  Excess  power  will  be  sold  to 
a  commercial  utility  company. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  P>rotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[fK  Doc  84-25038  Filed  9-19-84.  8:45  am] 
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Central  Vermont  Public  Service  Corp.; 
Filing 

I  Docket  No.  ER84-642-000] 

September  17,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
proposed  changes  in  its  Electric  Service 
Rate  Schedule  FERC  No.  97.  The 
proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $352  for  the  twelve  month 
period  ending  October  31,  1984. 

CVPS  states  that  the  change  is 
proposed  in  accordance  with  Article  111 
of  CVPS's  Power  Transmission  Contract 
with  Village  of  Ludlow  Electric  Light 
Department  which  provides  that  charges 
will  be  updated  annually  to  incorporate 
CVPS'  cost  experience  for  the  preceding 
calendar  year.  CVPS  proposes  an 
effective  date  of  November  1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Village  of  Ludlow  Electric  Light 
Department  and  the  Vermont  Public 
Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-24990  Filed  9-19-84;  (MS  am) 
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[Docket  No.  ER84-643-000] 

Central  Vermont  Public  Service  Corp.: 
Filing 

September  17, 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  on  August  31.  1984,  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  89.  The 
proposed  changes  would  decrease 
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revenues  from  jurisdictional  sales  and 
service  by  $16,033  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  III  of  Central  Vermont's  Power 
Transmission  Contract  with  Vermont 
Electric  Cooperative,  Inc.  which 
provides  that  charges  will  be  updated 
annually  to  incorporate  Central 
Vermont's  cost  experience  for  the 
preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1, 1984 

Copies  of  this  fihng  were  served  upon 
the  Vermont  Electric  Cooperative,  Inc. 
and  the  Vermont  Public  Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
becojne  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  M-24S»1  Tiled  »-19-M:  8:45  am| 
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[Docket  No.  ER84-644-000] 

Central  Vermont  Public  Service  Corp.: 
Filing 

September  17, 19ft4. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Centrijl  Vermont  Public  Service 
Corp(r>atioii  (Central  Vermont)  tendered 
for  fil  ng  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  111. 
The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  $13,292  for  the  twelve  month 
period  ending  October  31. 1984. 

Central  Vermont  states  that  the 
changes  are  proposed  in  accordance 
with  Article  V  of  Central  Vermont's 
Power  Purchase  Contract  with  Village  of 
Hyde  Park  Water  and  Light  Department 
which  provides  that  charges  will  be 
updated  annually  to  incorporate  Central 
Vermont's  purchased  power  cost 
experience  for  the  preceding  twelve 
months  ending  October  and  Central 


Vermont's  capacity  cost  associated  with 
company-owned  generating  facilities  for 
the  preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Village  of  Hyde  Park  Water  and 
Light  Department  and  the  Vermont 
Public  Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FTi  Doc.  84-24982  Piled  »-l»-M:  8;4S  am] 
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[Docket  No.  ER84-64S-000] 

Central  Vermont  Public  Service  Corp.; 
of  Rling 

September  17, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  106. 
The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $33,230  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  V  of  Central  Vermont's  Power 
Purchase  Contract  with  Village  of 
Johnson  Water  and  Light  Department 
which  provides  that  charges  will  be 
updated  annually  to  incorporate  Central 
Vermont's  purchased  power  cost 
experience  for  the  preceding  twelve 
months  ending  October  and  Central 
Vermont's  capacity  cost  associated  with 
company-owned  generating  facilities  for 
the  preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1.  1984 

Copies  of  this  filing  were  served  upon 
the  Village  of  Johnson  Water  and  Light 


Department  and  the  Vermont  Public 
Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1964.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secivtaiy. 

[PR  Ooc  S4-24SB3  Filed  »-l»-84  8  4S  ami 
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(Docket  No.  ERS4-646-000) 

Central  Vermont  Public  Servtoe  Corp^ 
FMng 

September  17, 1964 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31. 1964. 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  92.  The 
proposed  changes  would  not  change 
revenues  from  jurisdictional  sales  and 
service  for  the  twelve  month  period 
ending  October  31, 1984.  No  transactions 
under  the  contract  havp  occurred  during 
the  preceding  twelve  months. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  V  of  Central  \  '-Tnont's  Power 
Purchase  Contract  w   •  Lyndonville 
Electric  Department  v  f  ich  provides  that 
charges  will  be  updo        annually  to 
incorporate  Central  \    'Tiont's 
purchased  power  cos       perience  for  the 
preceding  twelve  mo'      ~  ending 
October  and  Centra!        mont's  capacity 
cost  associated  with         pany-owned 
generating  facilities  f     '  fie  preceding 
calendar  year.  Centra        rmont 
proposes  an  effective       .■  of  November 
1,1984. 

Copies  of  this  filing  -  'e  served  upon 
the  Lyndonville  Electr  i  )epartment  and 
the  Vermont  Public  St       e  Board. 

Any  person  wishing  '  '  become  a  party 
must  file  a  motion  to  ir.prvene  or 
protest  with  the  Federoi  Energy 
Regulatory  Commission,  825  North 
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Capitol  Street  NE..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  84-24994  F;led  9-19-84;  8:45  am) 
BILUNQ  COOC  triT-OI-M 


(Docket  No.  ER84-647-000] 

Central  Vermont  Public  Service  Corp.: 
FIHnfl 

Septemberl?.  1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31. 1984, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  96.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $47,472  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  V  of  Central  Vermont's  Power 
Purchase  Contract  with  Village  of 
Ludlow  Electric  Light  Department  which 
provides  that  charges  will  be  updated 
annually  to  incorporate  Central 
Vermont's  purchased  power  cost 
experience  for  the  preceding  twelve 
months  ending  October  and  Central 
Vermont's  capacity  cost  associated  with 
company-owned  generating  facilities  for 
the  preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Village  of  Ludlow  Electric  Light 
Department  and  the  Vermont  Public 
Service  Board. 

Any  person  wishing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  84-24995  Filed »-19-«4:  8:45  ain| 

BILLING  CODE  S717-«1-M 

(Docket  No.  ER84-652-000) 

Central  Vermont  Public  Service  Corp.: 
Filing  1 

September  17. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  110. 
The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $10  for  the  twelve  month 
period  ending  October  31,  1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  Id  of  Central  Vermont's  Power 
Transmission  Contract  with  Village  of 
Hyde  Park  Water  and  Light  Department 
which  provides  that  charges  will  be 
updated  annually  to  incorporate  Central 
Vermont's  cost  experience  for  the 
preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1. 1984. 

Copies  of  this  filing  were  served  upon 
the  Village  of  Hyde  Park  Water  and 
Light  Department  and  the  Vermont 
Public  Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Fedc.-al 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumbs 
Secretary.  | 

|FR  Doc  84-24998  Filed  »-19-84;  8:4S  am) 
BILLING  CODE  (717-OI-M 


(Docket  No.  ER84-653-000] 

Central  Vermont  Public  Service  Corp.; 
Filing 

September  17, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  changes  in  its  Electric  Service 
Rate  Schedule  FERC  No.  93.  The 
proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $41  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  III  of  Central  Vermont's  Power 
Transmission  Contract  with  Lyndonville 
Electri  Department  which  provides  that 
charges  will  be  updated  annually  to 
incorporate  Central  Vermont's  cost 
experience  for  the  preceding  calendar 
year.  Central  Vermont  proposes  an 
effective  date  of  November  1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Lyndonville  Electric  Department  and 
the  Vermont  Public  Service  Board. 

Any  person  desiring  to  be  heard  or  to  ■ 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-24997  Filed  9-19-84:  8:45  am] 
BILUNQ  COOE  6717-01-M 


(Docket  No.  ER84-64 1-000] 

Delmarva  Power  &  Light  Co.;  Filing 

September  17. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31,  1984. 
Delmarva  Power  &  Light  Co.  (Delmarva) 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  No.  69.  Under 
the  changes,  Delmarva  would  provide 
partial  requirements  service  at  138  kV 
instead  of  34.5  kV  when  the  City  of 
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Newark.  Delaware  completes  the 
installation  of  its  first  138  kV/34.5  kV 
transformer  and  would  also  provide 
temporary  transformer  firming  service  to 
the  City  of  Newark  pending  completion 
of  Newark's  construction  of  a  second 
transformer.  Completion  of  the  first  138 
kV/34.5  kV  transformer  is  scheduled  to 
take  place  on  or  about  December  31. 
1984.  Delmarva's  filing  also  contains  a 
revision  of  its  Transmission  Service 
Rate  Schedule  to  include  a  rate  for 
transmission  voltage  service. 

Copies  of  this  filing  were  served  upon 
the  City  of  Newark  and  the  Delaware 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  takea  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doa  84-248M  Filed  9-1fr-84:  8:45  am| 
aiLUMG  COOC  87t7-01-M 


[Docket  No.  ELS4-41-000] 
Neisier,  Inc.;  FlUng 

September  17. 1984 

Take  notice  that  on  Augnst  27. 1984. 
Neisier,  Inc.,  (Neisier)  submitted  for 
filing  its  petition  for  declaratory  order 
pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
F^rocedure. 

Neisier  requests  that  this  Commission 
issue  an  order  declaring  that  the  Brushy 
Mountain  hydroelectric  generating 
facility  (Project)  was  built  prior  to 
enactment  of  the  Federal  Power  Act 
(FPA)  and  that  no  changes  have  been 
implemented  which  would  significantly 
modify  the  Project's  pre-1935  design 
operation  or  involve  the  construction  of 
any  dam  or  project  works  across,  along, 
over,  in  or  on  a  navigable  water  of  the 
United  States. 

Neisier  also  requests  that  the  order 
state  that  the  Lower  Little  River  is  not  a 
navigable  water  of  the  United  States  as 
defined  in  the  Federal  Power  Act  and 
that  Neisier  will  not  be  engaged  in  any 


"post-1935  construction"  as  thatjtirm 
has  been  defined  by  the  Commission 
and  the  courts,  neither  will  the  Project 
affect  the  interests  of  interstate  or 
foreign  commerce. 

Neisier  further  requests  that  the  order 
state  that  Neisier  is  not  required  to  file 
either  a  declaration  of  interest  under 
Section  23(b)  of  the  FPA  or  for  a  license 
or  exemption  under  the  FPA  for  the 
project  and  that  Neisier  is  not  subject  to 
the  Commission's  jurisdiction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  4, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Doc  84-25001  Fied  »-79-84:  8: 45  am) 
BILUNQ  CODE  (717-01-M 


I  Docket  No.  E  R84-546-000  ] 

Pacmc  Power  &  Light  Co.;  Order 
Accepting  Rates  for  Filing  Subiect  to 
Refund  or  Adjustment,  Noting 
Intervention,  Providing  Additional 
Opportunity  for  Comment,  and 
Deferring  Furttier  Procedures 

Issued  September  14,  1984. 

On  July  17,  1984.  Pacific  Power  &  Light 
Company  (PP&L)  filed  a  Revised 
Appendix  1  for  the  State  of  Idaho  to 
Exhibit  C  of  its  Residential  Purchase 
and  Sale  Agreement  with  the  Bonnevj^ie 
Power  Administration  (BPA).'  togeth« 
with  BPA's  report  on  the  Average 
System  Cost  (ASC)  rate  pursuant  to  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  ^  and 
the  Commission's  implementing 
regulations.  The  filing,  as  adjusted  by 
BPA  to  conform  to  the  approved  ASC 
methodology,  refiects  PP&L's  increased 
ASC  for  exchange  sales  in  the  State  of 
Idaho  as  of  January  26. 1984. 

Notice  of  PP&L's  filing  was  published 
in  the  Federal  Register  on  July  30.  1984. 
with  comments  due  on  or  before  August 

'  See  Attachment  for  rale  schedule  designations 
»  16  use  839 


8,  1984.'  On  July  27,  1984,  the  Direct 
Service  Industrial  Customers  (DSIsl  of 
BPA  filed  a  timely  motion  to  intervene. 
The  DSIs  express  an  interest  in  the 
outcome  of  PPiL's  rate  determination 
and  state  that  there  are  a  number  of 
issues  which  they  wish  to  raise  with 
regard  to  the  filing.  However,  while  they 
mention  functionalization  of  certain 
costs,  they  have  not  gone  into  any 
detail.  A  copy  of  the  DSIs  comments  to 
BPA  on  the  PPStL  filing  is  attached  to  the 
DSIs"  intervention.  The  DSIs  indicate  a 
desire  to  comment  on  issues  raised  by 
other  parties  and  further  state  that  they 
may  later  request  a  hearing  or  oral 
argument. 

On  August  6, 1984.  BPA  filed  a  timely 
intervention.  BPA  expresses  an  interest 
in  the  outcome  of  PP&L's  rate 
determination  and  states  that  it  will 
respond  to  any  issues  raised  by 
intervenors  in  the  proceeding,  it  may 
request  an  opportunity  for  oral  argument 
on  issues  of  fact  or  law. 

Discussion 

Under  Rule  214(c)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  the 
unopposed  interventions  of  BPA  and  the 
DSIs  serve  to  make  them  parties  to  this 
proceeding. 

Although  the  DSIs  make  reference  to 
aspects  of  PP&L's  filing  in  their  pleadirig, 
they  state  no  substantive  position  on 
any  particular  issue.''  We  recognize  that 
the  DSIs  and  other  intervenors  have 
filed  similar  pleadings  in  a  number  of 
prior  dockets  involving  ASC  filings.  A 
limited  pleading  was  adequate  under  the 
interim  ASC  rule  since  its  primary 
function  was  to  establish  inlervenor 
status  and  protect  rights  pending 
development  of  final  procedures. 
However,  since  the  issuance  of  a  final 
ASC  rule  in  Order  No  337, »  the 
Commission  has  had  to  focus  on  specific 
outstanding  issues  not  resolved  by  the 
rule.  Thus,  Order  No,  337  required"  that. 
if  the  parties  wished  to  pursue  a 
particular  matter,  they  must  supplement 
their  original  pro  forma  pleadings 
providing  a  list  of  specific  issues,  the 
revenue  impact  of  each  issMc,  and  the 
basis  for  their  stated  positions. 

If  ASC  filing.s  are  to  be  processed 
expeditiously  and  the  Commission  is  to 
retain  any  fiexibility  in  determining 
what  procedural  or  substantive  course  is 


'  49  FR  303.S-  (1984) 

*  .AllhouR.h  not  rpiteraled  in  its  intervention. 
BPA  s  position  IS  effectively  rcfiecred  in  its  report 
on  and  adiustmenis  to  PPSL'g  rate  proposal 

»  Docket  No  RM81-4:-000  Sacs  c!  Electric 
Power  to  Bonneville  Power  AJmimstration; 
Methodology  and  Filing  Requirements:  Final  Rule 
IFERC  Statutes  and  Regulation  \  30  .TOB,) 
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warranted  in  a  given  case,  there  is  every 
reason  to  now  require  that  such 
specification  of  positions  be  forthcoming 
from  the  outset.  Therefore,  we  take  this 
opportunity  to  advise  potential 
intervenors  in  future  ASC  cases  that  we 
will  expect  a  clear  identification  of 
contested  issues  in  their  initial 
pleadings.  However,  inasmuch  as  the 
DSIs  (and  PP&L)  have  not  previously 
been  informed  of  this  approach,  we  shall 
provide  the  parties  with  a  further 
opportunity  to  present  their  cases  before 
we  determine  how  to  proceed  in  this 
docket.  In  the  meantime,  we  shall  accept 
PP&L's  submittal  for  filing  and  defer  any 
decision  as  to  further  procedures.  As 
provided  in  the  ASC  rule  (18  CFR 
35.31(c)).  the  revised  ASC  rate  shall 
remain  subject  to  refund  or  other 
adjustment  pending  final  Commission 
action. 

The  Commission  orders: 

(A)  PP&L's  revised  ASC  rate  is  hereby 
accepted  for  filing,  to  become  effective 
as  of  January  26, 1984,  subject  to  refund 
or  other  adjustment. 

(B)  The  DSIs  and  PP&L  shall  have 
fifteen  (15)  days  from  the  date  of  this 
order  in  which  to  supplement  their 
pleading  or  objections  to  (1)  identify  all 
issues  which  they  contest,  (2)  explain 
the  basis  for  any  proposed  adjustment, 
and  (3)  demonstrate  associated  revenue 
calculations:  all  parties  shall  thereafter 
have  fifteen  (15)  days  in  which  to 
respond  to  the  initial  comments  of  any 
other  party. 

(C)  Pending  receipt  and  review  of  the 
information  set  forth  in  Paragraph  (B) 
above,  further  action  in  this  docket  is 
hereby  deferred. 

(D)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary: 

Attachment — Pacific  Power  &  Light 
Company 

Docket  No.  ER84-546-000 
Rate  Schedule  Designations 


Designation 


Descnption 


Sijpplament  No  33  to  Supple- 
ment No  3  !o  PacrtK:  Power  i 
t-igM  Comoany' Bonneville 

Power  Adnvfustranon  Setvice 
Agreement  under  Pacific  Nortts 
west  Electric  Power  Planning 
»nO  Conservation  Act  FERC 
Electnc  Tantt  Original  Votume 
No  1  (Supersedes  Sopplement 
No  24  to  Supp4em0nt  No  3) 


[n  Doc-  84-25002  Tiled  9-19-«4:  MS  am| 
BIUJNG  CODE  (/ir-OI-M 


Revised  ASC  tor  Idaho 
Junsttction  with  SPA 
Report. 


I  Docket  No.  ER84-639-000J 

Puget  Sound  Power  &  Light  Co.,  Filing 

September  17.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  30, 1984, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  FPC  No.  55. 
The  schedule  provides  that  nonfirm 
energy  will  be  sold  at  such  times  and  in 
such  amounts  as  the  Company  in  its  sole 
discrection  determines.  Therefore, 
estimates  of  transactions  or  revenues 
under  this  schedule  would  not  be 
applicable  and  would  be  impossible  to 
make. 

The  reasons  for  the  proposed  change 
in  the  rates  is  to  reflect  actual  costs  of 
the  Company's  Colstrip  Unit  No.  3 
coalfired  generating  resource. 

Puget  requests  an  effective  date  of 
July  30. 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  or  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|KR  Doc  84-25003  Filed  B-19-84;  8:45  un| 
BILUNO  CODE  B7t7^1-M 


I  Docket  No.  ER84-640-O00] 

Tampa  Electric  Co.,  Filing 

September  17.  1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31,  1984, 
Tampa  Electric  Company  (Tampa) 
tendered  for  fihng  Service  Schedule  X 
providing  for  extended  economy 
interchange  service  between  Tampa  and 
the  City  of  Kissimmee  Electric  Utilities 
(Kissimmee).  Tampa  states  that  Service 
Schedule  X  is  submitted  for  inclusion  as 
a  supplement  under  the  existing 
agreement  for  interchange  service 
between  Tampa  and  Kissimmee, 


designated  as  Tampa's  Rate-Schedule 
FERC  No.  16. 

Tampa  proposes  an  effective  date  of 
August  1. 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Kissimmee  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  84-25004  Filed  9-19-84;  8:45  »m| 
BILLING  CODE  6717-01-M 


(Docket  No.  QF84-467-O00] 

Eastman  Kodak  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

September  17.  1984. 

On  August  24, 1984.  Eastman  Kodak 
Company  (Applicant),  located  at  343 
State  Street.  Rochester,  New  York  14650, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  167  NW  topping-cycle 
cogeneration  facility  is  located  at  1699 
Lake  Avenue,  Rochester.  New  York.  The 
facility  consists  of  five  1400  psig  boilers, 
four  800  psig  boilers,  one  400  psig  boiler 
and  four  260  psig  standby  boilers 
supplying  five  1400  psig  turbine 
generators,  four  800  psig  turbine 
generators  and  two  260  psig  turbine 
generators.  The  turbine  generators 
supply  extraction  and  exhaust  steam  for 
production  processes,  plant  heating, 
mechanical  drives  and  refrigeration.  The 
primary  energy  source  of  the  facility  is 
coal. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
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status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  FVotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  tfl  make  protestanfs  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  »4-i4«99  Filed  9-l<k~M.  H  45  am| 
etLUNQ  CODE  6717-01-M 


[Docket  No.  QF84-306-001] 

Enterprise  Products  Co.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

September  17.  1984. 

On  August  27. 1984,  Enterprise 
Products  Company  (Applicant),  located 
at  2727  North  Loop  West,  P.O.  Box  4324 
Houston.  Texas  77210,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
dptermination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cyrie  cogeneration 
facility  will  be  located  at  FM  1942  and 
Flatchervilie  Road,  Mont  Belvieu,  Texas 
77580.  The  facility  will  consist  of  a 
combustion  turbine  generator  unit. 
which  will  have  its  exhaust  heat 
directed  to  the  waste  heat  recovery /hot 
oil  system  of  a  natural  gas  liquids 


fractionator.  The  useful  thermal  energy 
output  will  be  used  to  provide  process 
heat  for  the  fractionator.  The  primary 
energy  source  for  the  facility  will  be 
natural  gas.  The  electric  power 
production  capacity  of  the  facility  will 
be  5  MW. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  .North 
Capitol  Street  NW.,  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protest.in's  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc  M-25000  Filed  9-1B-84:  &4S  amj 
BIU.IMG  CODE  e717-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-53064;  FRL-2673-3) 

Premanufacture  Notices;  Monthly 
Status  Report  for  July  1984 

aqency:  Environmental  Protection 
Agency  (EP,^), 

action:  Notice. 

summary:  Section  5(d)(31  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EP.A  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 


premanufacture  notices  (PMNs)  pendirrg 
before  ^he  Agency  and  the  PMNs  for 
which  the  review  period  has  expired 
since  publication  of  the  last  monthly 
summary.  This  is  the  report  for  July  1984. 
DATE:  Written  comments  are  due  no 
later  than  30  days  before  the  applicable 
notice  review  period  ends  on  the 
specific  chemical  substance. 
Nonconfidential  portions  of  the  PMNs 
may  be  seen  in  Rm.  E-107  at  the  address 
below  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
•■lOPTS-53064]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  [TS-793),  Information 
.Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-409,  401  M  Street,  SW., 
Washington,  DC  20460,  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-229,  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202-382-3736). 

SUPPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  stat.  2010  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  July;  (b)  PMNs  received 
previously  and  still  under  review  at  the 
end  of  July;  (c)  PMNs  for  which  the 
notice  review  period  has  ended  during 
July;  (d)  chemical  substances  for  which 
EPA  has  received  a  notice  of 
commencement  to  manufacture  during 
July  and  (e)  PM.Ns  for  which  the  review 
period  has  been  suspended.  Therefore, 
the  July  1984  PMN  Status  Report  is  being 
published. 

Dated:  September  12.  1984, 
Linda  A.  Travers, 

Acting  Director.  Information  Management 

Division. 


Premanufacture  Notices  Monthly  Status  Report.  July  1984 

I.  131  Premanufacture  Notices  Received  During  the  Month 


PMN 

No 


Identify  and  generic  r,ar'>e 


84  699 

BJ-900 
8  J  901 
64-902 
84-903 
84-904 
64-905 
64-906 
64-907 
84-908 
84-909 
64-910 
64-911 
64-912 


i  Gcnenc  Tame  Potyethei  pcxyol  oligomw 

1.C  5  ■'•■•zine-2,4.6  (lH,3H.5H)-lnof».  i,3.5-tris  t2.3-dib'omopfopvl)- .""_ 
Bis  (letrttxomobispnenol  A)Bi8(tnbfor>op>ief>yli  e!hyieneiefa:art)onat«.. 

Heiabfomod'phenyl  amine     

N■methylflel^abromod^)^eoy(  anvne  „„„ 

Genenc  name   Unsalufaled  poty«*tar  ream .. 


FR  citation 


EKprabon  daM 


Genonc  name   Rosin  modified  phooolic  'esin      ..„ ^^ 

Genetic  name   Unaatufa'ed  polyesta'  resin         „ ',.,'"' 

Genenc  name  Rosin  moOifiea  pfienoUc  ratm ,_..._.„..„. _.„„..__ 

Genenc  name  Functwoal  polye»»«f _ _._.„ 1 ™Z!! il-™™! 

Genenc  name  Modified  alkyd  ream _.. ~..,,~""" 

Phenol.  p-aNyl  _„.„.__„„ „ "'™'  _" " 

Cyclododecane,  (Z-methoiyetfioxvl- . „....!..™~.._ ...I 

Benzoxaiolium,     !'<*>ioro-M2[lS<f*(yo^3-{4tunabtlttf)2(W).b»^mii 
I      nyl)-3^4-tuHobuty^)-   tnetfiyl  amrnomum  sail 


49  FR 
49  FR 
49  FR 
4S  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 


28617 
28617 
28617 
28617 
28617 
28617 
28617 
28617 
28617 
28617 
26617 
28617 
28617 
2861S 


(7/13/841 
(7/13/64) 
(7.  13/84). 
(7/i3'64|. 
(7/13/84) 

(7/13/64) 

(7/13/84)., 
(7/13/84)  , 
(7/13/84). 
(7/13/84) , 
(7/13/84)., 
(7/13/64),, 
{7/13/84). 
(7/13/64) 


1964 


Sept  29   1964 

Do 
Sept  30. 

Do 

Do 

Do. 

Oo 

Do 

Do 

Do 

Do 

Do 

Do 
Oct  2.  1964. 


38914 
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I.  131  Premanufacture  Notices  Received  During  the  Month— Continued 


Nix 


S4-913 
•4-«14 
84-915 
•4-816 

84-917 

84-918 
84-919 
•4-aSO 
84-921 
84-K2 
•4-923 
84-924 
84-925 
•4-926 
84-927 
84-928 

84-929 

84-030 

•4-931 


xjenHty  and  genenc  nanw 


g*"*«  fw™  N,N  -t)is(2.(2-(3^iky()  lha20kn«Ninyl)-i  4-phenY<«ne  dumn*  double  uH.. 
OaraoK  Bad,  4-hy<Jro»y-3-mettX)XY-  eltiyl  aslar 
Gen^ne  nanw  Acrt*c  mot*hed  Ur»«J  r»sn 


'^•'^**=  "»"*    **'*^  cfvommm  comptexes  o«  subsbtuled  hy<^roIyp^e(V  azo  hydroxynapWha- 
laoos,  aiTWM  salts 
■  Ganenc  nama;  Mixad  cf»cirr»um  convtaxaa  ol  substituted  hydro«yphenbl  azo  hvdroxynaphttia- 
I      lenes.  scxjuni  salts. 

I  Genenc  name   Urethare-esler  pol>mef     . 

I  Gananc  name  Uretttane-ester  polymer  

j  Gananc  name  Ure(hane-es«er  polymer „ 

Genenc  narrva  Hydro«yl  tuncticmal  styrene-acrytic  polymar_ 

[  3.S-dir«tn3benzy(  cNorxJo  

I  Genenc  name  PoTyurethane  propolymer  

I  GenerK  name  Substituted  anthraguHKirie... 


i.S-hjrafxiione 


Genenc  namo   SutJsIiUjted  substituted  anttvsqunone      

j  Genenc  name  rtydroryt- terminated  polyto»ya*ylenel  polyol t...- 

Genenc  name  Caibopoiycyaic  alkanyl  e<t>er  

Polymer  2ButenedK)ic  acid  IZ)-,  morxmeinyt  ester   polymer  ««tn  atnenyteruene, 

and  (ZH-me«iytpropyt  hydrogen  2-bu»ene-dioate,  potassium  fiydroxioe 
Polymer  2-Buten«*oic  acid  |Z)-   mooomettiyl  ester,  polymer  witb  eltierylbenzene.  2  5-turandione 

and  (Z)-l-methylpropyl  hyOrogen  2-butenedioate.  sodium  hydroxide 
Potymer  2-au»eo8<»oic  acid  IZ)-.  mormmetfiyl  ester   polymer  with  elheoylberzane,  2.5-fi»andKJne 

atxJ  (Z)-(-me«hy*ropyl  hydrogen  2-butene(k>ate.  ammonum  hydroxide 
Polymer  2.  Butene<»oic  aad  (Zh.  monomethyl  ester   potymer  with  elt»nv»en2ene.  2.5furandiono 
and(Z)-2methytpropyl  hydrogen  2-butane(koate.  potassium  hydrDxiOe 
84-»32  I  Potymer  2.  ButaneckOK  aad  (2)-.  monomolh»4  ester,  polymer  with  ethenyibeciene   2  5-lurandKXW 
and  IZVZ-methylproprI  hydrogen  2-bulenednale.  sodium  hydronoe 
Polymer  2  Butene(*oic  acid  IZ)-.  monomethyl  ester,  polymer  «»th  ethenyikeniene.  2,5-hjfancte)oe 
and  (Z)-2-melfiy*irowl  hy<»ogen  2-butenedioata,  ammonwm  hydroxKje 

Genenc  name  Poiyamde  

Genenc  name  PolyamKJe  "     " 

I  Generic  name- Aromatic  keto-ester     "  ^ 

[  Potymer  ot  OeamoAjr  W.  teracol  650.  hydroxy  elhyl  acrylate.  jeftamme      Z''~'~"~"...1..Z. 

Po«ymer  ol  hydroxy  ettiyl  acrylate.  polynocyanale  T  1890/100 ,  .Zl 

Genenc  name:  Potymer  o(  Desmo<*»  vy  caprolactooe  dwi.  hydroxy  ethyl  acrylate.  ieffaniine 

Genenc  name:  V»V  »ca«ate-acrylic  copolymer   

I  CJonerx:  name  Substituted  polywobutenytsuccirxmde., 

j  Genenc  name  Acrylated  epoxysilicooe „ 

I  Genenc  name:  Aramaac  ^kyl  ethar 

I  Genenc  name  Aromabc  aikyi  ether 

1  Genenc  name  Tnsubstituted  armrxjbenzoic  acid  estei 

I  Genenc  name:  McMed  epoxy  ream  solution 

I  Genenc  name  Modified  pigment  yellow  12 .,, 

,  Oxidase  i:;co»x)l  ' 

I  Genenc  name 


84-933 

84-934 
84-935 
84-936 
84-937 
84-938 
84-939 
84-940 
84-941 
84-942 
84-943 
84-944 
84-945 
64-946 
84-947 
84-946 
84-949 
84-860 
84-851 
84-952 
84-953 
64-954 
84-S55 
84-866 
84-957 
84-958 
84-850 
84-860 
84-961 
84-962 
84-063 
84-964 
84-966 
84-966 
84-967 
84-968 
84-060 
64-970 
84-971 
34-972 
84-973 
84-974 
84-975 

84-978  ) 

84-977 

84-078 

84-079 

84-980 

84-081 

84-082 


Gananc  name 
Gananc  name 
Genenc  name 
Genenc  name: 
Genenc  name 
GenerK  name: 
Generic  name:  Potyoater 


Modrfied  expoxy  resm   _^ 

Qmer  acids.  monocartxjxylK  acid,  potyamnea  polyafflxle  re*r 

Substituted  arrunobenzoc  aod  eater 

KeOmine _^ T' 

foacted  epoxy  resm _ „~.~Z.I!l"IIl! 


Sifcstiluted  aromatic _... 

Modrtied  polyestar  resm.... 


-t- 


Po*yes»er  rea«i  . 


Modified  poiytner  ol  styrana  with  alkyl  acrylate  and  alkyl  nwlwcryMa 

SUjstHulod  potyamme ! 

Comptex  pol^ftjrathane .. 


Ganenc  name: 

Generic  name: 

vjenenc  name: 

Generic  name: 

Gananc  nemo:  Uodrfied  potymer  ot  styrene  inlh  alkyl  methacrylates 

Genenc  name  Metal  salt  of  phosphonc  acxj  ester 

6^i*o-20HHian2oxazolone 

Genenc  name  Osubstituted  hexanamala '"""""" 

Genenc  name  Mkyd  resm  _       _•_     '" 

Genenc  name:  Okgomenc  dnl ~'""'~~~...  ".. 

Genenc  name:  Polyetfier  urethane  polymer 

Alltyl  ester  — — — 


MotMied  sortum  potyacrytaM. 1^ 

Substituted  sodium  sulfoauconanta „ 

2-propanol-l,1  thiobis,  oxirana  extended,  allcyl  terminated.. 

EpoxidBted  alcohol         

Substituted  tnazine 

Acrylic  ester  terpolymer 


84-965 
84-966 
84-867 
•4-868 

84-(i60 


Genenc  name 
Generic  nama: 
GenerK  name: 
GenerK  name 
Genenc  name 
GenerK  name 
GenerK  name 

°Z'^I1^!^,^°^..HT''^  '*"™**  "^  •*«nediol  potyester;  a  i»onc>«lcohol'  (XJlyether; 
a  metal  salt  of  an  alkenediol  polyethar,  and  tfk»Mc  dtoocyanale 

GenerK  name  Polyamic  aad 

Genenc  name  Aluminum  modified  long  oil  alkyd  85%  m  «»tiite  sptnt 

Genenc  name:  Polyurea  potyurethane  potymer 

Ganene  name  Potyurea  polyurettiane  potymer _  ~ " 

GenerK  name:  Polyurea  polyurethane  polymer T  """"  

Genenc  name:  Potyethar  poylol  otrgomer IT  * 

'3*iM1-P»ionytetbyl)ber«iene  '^" ~ 


name:  Potyeeler  leam  baaed  on  mend  ptWialic  add*  and  moted  poiyoti' 

G«iane  n«na:  ModWed  polyeaMr  potyurethm _ _    ^^ 

Geniinc  nvne:  Mod«ed  terpolymer  ot  malaK  antiydnde.  styrene  and  1  subatituted  alkene,  sodium 

2-yiao»noJ^.2  -rtaiillnaXnin  tthydroMda  haxaaodium  sail 

Z-ytatwnolbamenaiOnnala  »»i>iliuiMaU-pentaaodkim 

***'r°?V.  *?*■  r.  !:t**'t<?^="«*»''W''**'><-".6<»autfo.«-hydroxy.7.(2.sultophenyiazo)-t. 
nargiiOiwiul-IAa  Wane  a  |»awia«uH)aiiLen»<1yr>o«Me 

♦*™»*f*;<W*^3*«fc^^  3  5.»»»v2.yl.mmo)2- 

»'*»w«o^»Nen»>a»o>-Wiy«»o«y-2.7-napWliateiie-dteuHona>e<«iyt>oxia  haaasodlum 


FR  citabon 


49  FR  29618  (7/13/84) 
49  FR  26618  (7/13/84) 
49  PR  29618  (7/13/84) 
49  FR  29451  (7/20/84) 

49  FR  29451  (7/20/84) .. 


Expniion  data 


49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FH 
49  FR 


29452 
29452 
29452 
29452 
29452 
29452 
29452 
29452 
29452 
29452 
29452 


(7/20/84). 

(7/20/84) 

(7/20/84) 

(7/20/84) 

(7/20/84) 

(7/20/84)  . 

(7/20/84)  . 

(7/20/84),. 

(7/20/84) 

(7/20/84) 

(7/20/64) . 


49  FR  29452  (7/20/84) 

48  FR  29452  (7/20/84) 


49  FR  29452  (7/20/84). 
49  FR  29453  (7/20/84).. 
49  FR  29453  (7/20/84) .. 


49  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 

48  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 


29453 

29453 

29453 

29453 

29453 

29453 

29453 

2S453 

29453 

29453 

29453 

29453 

30238 

30239 

30?39 

3C239 

30239 

30239 

30239 

30239 

30239 

30239 

30239 

30239 

30239 

30239 

30239 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30240 

30241 

30241 


(7/20/84).. 

(7/20/84) 

(7/20/84) 

(7/20/84)  , 

(7/20/84) 

(7/20/84) 

(7/20/84) 

(7/20/84) 

(7/20/84) 

(7/20/84)  . 

(7/20/84)  . 

(7/20/84) 

(7/27/84) 

(7/27/84)  . 

(7/27/84)  . 

(7/27/84) 

(7/27/84) 

(7/27/84)  ... 

(7/27/84)  ... 

(7/27/84)  ... 

(7/27/84)    . 

(7/27/84).... 

(7/27/84).... 

(7/27/84)  ... 

(7/27/84).... 

(7/27/84).... 

(7/27/84).... 

(7/27/84) .... 

(7/27/84)    .. 

(7/27/84).... 

(7/27/84) .... 

(7/27/84).... 

(7/27/84).... 

(7/27/84)    . 

(7/27/84)  ... 

(7/27/84) 

(7/27/84)  ... 

(7/27/84) 

(7/27/84)  ..„ 

(7/27/84) 

(7/27/84)  ... 
(7/27/84) 


Da 

Do. 

Do 

Oct  3.  1964. 

Oa 

Do. 

Da 

Do 
Oct.  6,  1964. 

Do 

Do 
Oct   7,  1984 

Do 

Do. 

Oo. 

OOL 


49  FH  3C241  (7/27/84). 
49  FR  30241  (7/27/64)., 
49  FR  30241  (7/27/84) 
49  FR  30241  (7/27/84) 
49  FR  30241  (7/27(84),, 
49  FR  30241  (7/27/84).. 
49  FR  30241  (7/27/84) .. 
49  FR  30241  (7/27/84).. 
49  FR  31136  (8/3/84)  .„ 
49  FR  31137  (8/3/84).... 


49  FR  31137(8/3/84).... 
49  FR  31137  (8/3/84).... 


49  FR  31137  (8/3/84) 

49  FR  31 137  (8/3/84) 


Da 

Da 

Da 

Da 

Da 

Da 
Da 

Oo. 

Da 

Da 

Da 

Da 
Oct  8,  1984. 

Da 

Da 

Do. 
Oct  9.  1984 
Oct  10.  1984. 

Oo. 

Do. 

Oo. 

Do. 

Da 
Oct  13, 

Do. 

Da 

Da 

Do, 

Da 
Oct  14. 

Do 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da 

Da 

Da 

Da 

Do. 

Do. 

Do. 

Do. 
Oct.  15,  1964 

Do. 
Oct.  16,  1964. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Oct  17, 

Do. 


1984. 


1984. 


.  1984. 


Oct  20,  1964 
Do. 
Do. 
Do. 
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I.  131  Premanufacture  Notices  Recetved  CXjring  the  Month— Continued 


PMN 
No. 


84-990 


84-991 

S4-992 

84-993 

64-994 

84-995 

84-906 

84-997 

84-908 

84-999 

84-1000 

84-1001 

84-1002 

84-1003 

84-1004 

84-1005 

84-1006 

84-1007 

84-1008 

84-1009 

84-1010 

84-1011 

84-1012 

84-1013 

84-1014 

84-1015 

84-1016 

84-1017 

84-1018 

84-1019 

84  1020 

84-1021 

84-1022 

84-1023 

84-1024 

84-1025 

84-1026 

84-1027 

84-1028 
84-1029 


Identity  and  gen«ftc  name 


FR  ataiion 


EipPition  dsla 


[2-(aiphat3.(4-(3-cart)oxvpyTidmK3t-6(2-chi(xo-5-su»oanilirx)M  3  6  t-gTm-?  ylaminol  2-Mydro»y-5- 
soiiophenyia?o|t)enrv'«3«ne  hyd<a^ifx;i-4  soiiotpen7oalo-(0  0  liSilcoppet  (11)  bckJ  IiisoAum  sail 
hydroxide 

Cellulose,  acetate  pfc-peooale.  [('-oxq  ?-prope"vl)a'nino]  methyl  ether  

Geneic  name  Potyufeihane  oolyner  _^__ 1!...IIII1__ 

1 ,3-ph.er>ylene-b.s(3-metfiyl  1  -phenyipen-vWene)  Us-MNuni LJIiZII I 1 

Genenc  name   Modflied  corn  ort  **""'    "    "    **" 

Gonenc  name  Aromatic  substituted  a'^^o-'ij-i  suftirmla 

Genenc  name  Poly  alkyi  tienzooe  siin-,"^  a'-d  _ "~ 

Gent-nc  name   Poly  alkyi  benzene  sui'i-'  ic  ac.d  . _„. '"" 

Genonc  name   Poly  alkyi  benrene  iu'.'c--<  acid _„] '_^. "'"""" 

Genonc  name   Polv  al>/i  benzene  sui'o-ic  acid Z. "11 ™ 

Generic  name   rienzene  alkyt  sulfonic  acKj  "" 


Generic  name  F!ho»V'ated  sortMtoi   fa'*y  acid  ester 

Gonerc  name   Hyd-o«,-  terminated  poiyioryalkyteneHxilyol  contanmg  polvurea".. 

Generic  name   Hvdfo.yi-iprminated  p.ji*(oxyaikyier>e)polyol  containing  poiyurea., 

Ge^aric  name;   Cunyoroiryalkylamine 

Gene"c  na  ne   Aiifyi  amine  derrvative 

Ten-inivm»  oi  •soprene  styrene  and  alpna-methylstyren*.. 

Or-  one  name   3  alkyi  .'  '.2-anilino)vinyl  ttiiazo-lirjum  salt.... 

Ge-ienc  name   Alkyi  thiadiazoie _.. 

Gen=ric  n-!rr,e   4'..jnatic  polycartx)nate  urethane . 

Generic  riacie   Aiipna'ic  polycartx>na'e  jrettiane „ 

Genenc  name  Aliphatic  polyester  urothane 

Generic  n^me  Aliphatic  polyester  uretnane 

Gene-ic  name  Aliphatic  polyether  urefana 

Gerw'nc  name   Aliphatic  polyether  urethane        

Genenc  name   Mod.iied  acrylamide  polymer      

Genenc  name  Modified  acrylamide  polymer  

Genenc  name  Modified  acrylamide  polymer _____„._ 

Generic  name   Urethane  adduct „ 

Generx:  name  Polysubstituted  alkyi  thiocyanata 

Genenc  name  Isophthalic  polyestar  „ „ 

Genenc  name   Modified  styrene-divinylbenzene  polymer  ... 
GeneiK  name  Modified  styrene<kvinylbenzene  polymer 


Quadpolymot  o(  isoprene,  l,3-bot8di9ne.  styrene  and  alpfw  inethylstyrana ",„"" 

Genenc  name  Alkyi  substituted  4-amino,  1^  naphihatimide  _____" 

Genenc  naine  Modified  essental  oil  .  ''"       _.."     ~'_  ,, 

Genenc  name  Pherrol,  benzylic  ether 

Genenc   name    Sulfunzed   reactioo   products   ol   an.mai    on     irerjelabie    tatty   ester     olefin   arx) 
turpentine  i 

1.4  dimettiylol  cycvjhexane  etfroiyiate  propoxyiate  _ 

Genenc  name  Potyettier  aromatic  isocyanale  lormmaied  prepoiymar _._Jl_~Z.„..!j 


49  FR  31137  (8'3/e4) 


3/84) . 
3/84) 

3'64) 

3.84) ., 

3/64) 

3/84) .... 

3/64)..., 

3/84)  .., 

3/S4)    ., 

3.84)  ., 

3/84)  ,. 

3/84)  ... 

3/84)  .. 

3/84)  ... 

10/84)., 

10/84)., 

10/84).. 

10/84)., 

10/84)., 

10/84)., 

10/84),, 

10/64),, 

10/84),, 

10/84)., 

10/84).. 

10/84)., 

10/84) . 

10/64)., 

10/64)., 

10/84),. 

10/84),, 

10/84),, 

'0/64),, 

10/64)  , 

10/64).. 

10/84).. 

10/84),, 

10/84) . 
10/84) 


49  FR  31 

37(8/ 

49  FR  31 

37  (8/ 

49  FR  31 

37  (8 

49  FR  31 

37  (8/; 

49  FR  31 

37(8/ 

49  FR  31 

37  (8/ 

49  FR  31 

38  (8/: 

43  FR  31 

38  (8/- 

49  FR  31 

38  (8' 

49Fn31 

38  (6/ 

49  FR  31 

38  (8" 

49  FR  31 

38  (8/; 

49  FR  31 

38  (b  ; 

4S  FR  31 

38  (8/; 

49  FR  32 

IC  (8/ 

as  '^R  32 

10  (8/ 

43  FR  32 

IC  !8/ 

49  FR  32 

10  (8/ 

43  FR  32 

10  (8/ 

49  FR  32 

10  (8/ 

49  FR  32 

1C  (8/ 

49  FR  32 

10  (8/ 

49  FR  32 

n  (8/ 

49  FR  32 

11  (8/ 

49  FR  32 

n  (8/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  (8< 

49  FR  32 

11  (6/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  (6/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  18/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  (8/ 

49  FR  32 

11  (8/ 

49  FR  32 

12  (8/ 

49  FR  32 

12(8/ 

1964 


1984 


1984, 


Ocl  21 

Do 

Do 

Do 

Do 
Oct  22, 

Oo 

Do 

Do 

Do 
Ocl  23   1984 

Do 

Oo 

Do 
Oct  24. 

Do 

Do. 

Do 

Do 

Do 

Do 

Dc 

Oo 

Oo 

Oo 

Oo 

Do 
Oct  27. 

Do 

Oo 

Do 

Do 
Oct  28, 

Do 

Oo 

Oo 

03 

Do 
Do 


1984 


1984 


II.  102  Premanufacture  Notices  Received  Previously  and  Still  Under  Review  at  the  End  of  the  Month 


PMN 

No 


-I- 


Identity  /  genenc  name 


FR  atatnn 


84-794 
84-795 
84-798 
84-797 
64-798 
64-799 
84-800 
84-801 
84-802 
84-803 
84-804 
84-805 
84-806 
84-807 
84-806 
84-810 
64-811 
84-612 
84-813 
84-814 
84-815 
84-816 
84^17 
84-818 
84-819 
64-820 
64-821 
84-822 
84-823 
64-824 
84-825 
84-826 
84-827 
84-628 
84-829 
84-830 
84-831 
84-832 
64-833 
84-834 


Generic  name  Benzosetenazole  based  cyanme  dye  

Genenc  name  GartxxnorxxiTClic.  carbopotycyclic  polyeslaf .. 

Generic  name  Poiytunctional  azindine      

N-ethyl-N-(4-nitrophenyl)  ethanamKle  ._ ,  ,,, 

N-  ( 4-(ettiylaniino)pheoyl )  mettiansuHonamida 

N-ethy(-4-nrtroben2eoeamin« 

Genenc  name  PentasUjstituted  naphihalenecartioxamida.... 
N-eltiyt-N-[4-((melhylsuMonyl]ai7iirx)]pheny()  ettianamida.. 


GenefK  name  A/omatic  diamtne  polymer  with  epoxy  phenol  novolac . 

Generic  name  Modified  alkylphenol  resm _ 

Genenc  name  Modified  alkytpheool  ream I 

Genenc  name  Mofitied  alkylphaool  resm I™~~ 

Genenc  name  Modified  alkylphenol  resin , '" 

Genenc  name  Modified  alkylphenol  resin ~ 

Genenc  name  Modified  alkylphenol  resm ]ZZ!Z!!ZZ 

Genenc  name  Mixture  of  saturated  terpenee 

GenerK  riame  Polysiioxane  resin  _.__ 

Genenc  name  Acrylourelhane  ~'..,.~~~'. 

Genenc  name  Disubstiluted.  pfwnyl  propanol Z ZI 

GenerK  name  Polysubstituted  poiypd  ~ 


Poiycaprolactone  did,  adduct  with  moc!i,et;  4.4  Kjiphenylmeltiane  ditsocyanate  and  poiypropoxylated  olycerol" 
Genenc  name  Organophoephonium  sal* 

Genenc  name  Metallic  a'kyl  alkoxides  complex „ ,  ,,"'' '''"'' .-■■■-■■■■.-■■-■■,■..■.......■_ 

Genenc  name   Metallic  alkyi  alkoxidej  complex ,.~~~ 

Genenc  name  Metallic  alkyi  ahoiides  complex Z." Z!.ZZ_.Z_      __  __ 

Genenc  name;  Phosphomum  saH  ZZZ '1~'.~.. "~~  Z"  ™ 

Generic  name  Acryk:  modified  epoxy  resm ____. IZZ!! ZZ ~""" 

Genenc  name  Modified  styrene-divinylbenzene  polymer !!.Z!"!1"  .    " '"" 

Generic  name  Substituted  sMbene       »_.„Z!1"!Z"]Z""" 

Genenc  name   Brommated  aromatic  "      "* 

Genenc  name  Pofymer  o<  substrtuted  polyalkyiene  polyamine  and  soCis;ilL.led  alkane,  alkyi  cartXJxylale.. 

Genenc  name  Polymer  ol  akphatic  potyammes  dihaioalkane  alipha!«:  diacid       „ _i] 

Generic  name  Potymer  of  akphatic  polyamines.  dihakjalkane  organic  diamme     ZZZI_.J 

Genenc  name  Potymer  of  tubstituled  polyaNcylene  potyamme  and  sutjstitutad  alkane ." 

Genenc  name  Polymer  of  adOK  acid,  polyalkyiene  gfycol  and  alkanepolyol I Z 

Genenc  name:  Sytrene.  nitrite.  acrytK  copolyinei 

Genenc  name  Styrene  acrylic  copolymer _ _ _ 

Genenc  name  Acrylic  po»yrner.  ,. [_„" ^ Z_ZI 

Genenc  name  Subetituted  anthraquinone , ___.^      — ■„ . 

Genenc  name  Tnaaio  dye _ _ Z_ 


Expratior  date 


49  FR  24782  (6/15/64)    . 

Aug  29. 

1984 

49  FR  24782  (6/15/84) 

Do 

49  FR  24782(6/15/64) 

Sept   1. 

1964 

49  FR  24782  (6/15/84) 

Do 

49  FR  24783  (6/15/84) 

Do 

49  FR  24783  (6/15/84) 

Oo. 

49  FR  24783  (6/15/84) 

Da 

49  FR  24783(6/15/84) 

Do 

49  FR  24783  (6/15/84) 

Sept  2. 

1964. 

49  FR  24783  (6/15/84) 

Do 

49  FR  24783  (6/15/84) 

Oo. 

49  FR  24783(6/15/84) 

Oo. 

49  FR  24783  (6/15/84) 

Do 

49  FR  24783  (6/15/841 

Do, 

49  FR  24783  (6/15/84) 

Do 

49  FR  24783  (6/15/84) 

Do, 

49  FR  24783  (6/15/84) 

Do 

49  FR  24784  (6/15/84) 

Do 

49  FR  24784  (6/15/84) 

Oo. 

49  FR  24784  (6/15/84) 

Do 

49  FR  24784  (6/ 15 '84) 

Sept  3, 

1964, 

49  FR  24784  (6/15/84) 

Do 

49  FR  24784  (6/15/84)    . 

Da 

49  FR  24784  (6/15/84) 

Oo 

49  FR  24784  (6/15/841 

Oo 

49  FR  24764  (6/15/84) 

Do 

49  FR  24784  (6/15/84) 

Sept  4, 

1984, 

49  FR  24784(6/15/641 

Do 

49  FR  24784  (6/15/84) 

Do 

49  FR  25676  (6/22/84) 

Sept  5. 

1964. 

49  FR  25676  (6/22/84) 

Oo 

49  FR  25676  (6/22/84) 

Do 

49  FR  25677  (6/22/84) 

Do. 

49  FR  25677  (6/22/64) 

Do 

49  FR  25677  (6/22/84) 

Sept.  8 

1964. 

49  FR  25677  (6/22/84) 

Da 

48  FR  2S677  (6/22/84) 

Da 

49  FR  2S677  |e/22/«4) 

Do. 

49  FR  25677  (6/22/84) 

Da 

48  FR  25677  (8/22/84) 

Oa 
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102  Premanufacture  Notices  Received  Previously  and  Stiu.  Under  Review  at  the  End  of  the  Month— Continued 


No 


Wenfity/genenc  name 


M-«35 
84-836 
84-837 
84-838 
84-839 
84-842 
84-«43 
84-844 
84-«4S 
84-846 
84-847 
84-848 
84-849 
84-850 
84-851 
84-852 
84-853 
84-854 
84-865 
84-856 
84-857 

84-858 
84-859 
84-860 
84-861 
84-862 
84-863 
84-864 
84-865 

84-868 
31-86S 
84-870 
84-871 
84-672 
84-873 
84-874 
84-8'5 
84-a'6 
84_877 

84 -e  ^8 

84-8 '9 
84-880 
84-88; 
84-682 
64-883 
64-884 
84-885 
84-886 
84-88' 
84-888 
84-889 
84-890 
84-891 
84-892 
84-893 
84-894 
84-695 

84-896 

84-897 
84-698 


G«nanc  nama  Tnsazo  dv« 
I  Gananc  nama:  Tnaazo  dy« 


Gananc  nama 
Gananc  nwna 
I  Gananc  nama: 
I  Gananc  nama 
I  Gananc  nama 
I  Gananc  nama 
'  Gananc  nama 
i  Gananc  nvna 
Gananc  nama: 


Potyuraa  uratttana. _ 

Ta«rasubstihjted  nacnthalsnacMtoiiamida.. 

Po*»*jnc»onal  aaidma 

Oiauba*«ulwj  OaratMmzoltam  salt  

apoKy  prapotyiiiai 


FR  cttatKVi 


Expiration  date 


Amma  aaN  ol  a  sfyrena-dnnnyi  tsenzena  ion  axch^^  raain .. 

Vmyt  nalkoiiy  nlana  „ '. .  _ 

Faity  acid*,  compound  with  dnmmaa _ 1. '"""""' 

Acrytic  copot)(mar,  aodum  salt T"'" 

Gananc  nama.  Akyt  tTaopnoaptiale  amine  saN ~""'„r„ 

Gananc  nama  Feny  potyacrytaw  ""X" 

Gananc  nama   Fany  acrytata  potymecs „ „_ ■■■'""""",,,,""""'"""' ''"7'. 

Gananc  name  A*y<  pnosphale  unn»  saiis  "      " "* 

Gananc  name  Functional  potymer  ot  mrred  acrytate  and  memacryiaie  tiased  iionomars  . 

Gananc  name   A/omahc  auMonala  o(  subsMuted  p»wny»a20  sutreututed  neteroo»nocyOe.. 

(11  3  1   -leipneoyt>-2<)*5-<oc»adecyto»yl.  4-n-octaclBcyio»y-2  5^*pheny1pnefX3( 

Gananc  name  Blocked  aocyanale 

Geoenc  nama  Btodied  oocyanate 


Polymer  o(    eoiCNoronydnn-t»phenot-A  pclymar.  t»phenol-A.  aW.yItnpheny1plit»phoniufn' iodine!' iofrnaldetiyde'rniutyl'''i^ 
tneOiyt  anvne  and  pnthalic  annydnde  j     •  7   —^  ~: 

Gananc  name  Poiyal*y(ene  glycol  e»>er  acylata ,       

Gananc  name   HawpMfiaamKJe     !"!"...  ~!"r4"""  Z  " 

Ganenc  name  OistiuslMuted  nnroCenzeoe  .."""".". ...~~~  '      

2((2ny*oKy-l  l-t)iS<hydroxymeIhyl|«ltiy()-aminol-ethanesuHcnic  acid,  sodium  sAt  (1.ii)~~  " 

4-<2-hvdroxyettiyl(oipecaiine- 1 -ettianesuttonic  aod   sodiuir  sa«  (11) _ .^ _ 

Genenc  name  PorJom  crossliotied  Dy  a  pdy  (shphatioisocyanata 1 ~ 

Ganenc  name  Vmly  acetate-acrylale  copdymef  JIIIZ 

Ganenc  name  l(Aiky(Maltcy<)amino)poiyaiito«y  ether  sulfate  hattestar LZZZC^ZIZ 

Genenc  name  Alkyl  mettiacrylate  potymer  __  

i:>enenc  name  Aiky4  memacrylale  pdvmef 

Genenc  name  Alkyl  me«iacrylale  polymer 

4-(Acetytanwx))-3-n(tro«»nzoic  acid       

Genenc  name  DoutxsMuied  nitrotienzoic  acid 
Ganenc  name  Disutwtituted  benzolnaToie 


Polymar  ol  eps4oivcaprolac1am  isopfwone  diisocyanate.  dfeutyl  tin  diaorate'rdrtycawolacto™ 
Ganenc  name  Organo  akimmo  silicate 
Ganenc  name   Hydroiryl-lefminaled  pdyu'e'lane 

Genenc  name   Isocyanale-termmaled  potyurethane 

Ganenc  name  Hydronypropyl  memy»cellulose    _ _. 

Geoerx:  na"ie   Polyamide  polyetfier  poiyrrie' 

Genenc  name   ModAed  wnlamine/tormaidehyde/alcolTOl  resin.. 

Genenc  name   SoOstituted  neterocycle 

Genenc  name  Modified  maUmme  tormajdenvde  polymer 

Genenc  name  Modified  poivmer  ol  sr/ren,?  with  alk/i  acrytata  and  alkyt  mettiac  Mati 

3  S-dichloro-P-nyOroxytenjenesutfondle  diboCKjm    * 

1  10-pnenanthroiine  1  1  salt  with  ptoluenesuilomc  acid  {p-TSA).L.„._T 

Genenc  name   1 -methyl- l-phenyleir>yl  pero«yester ".Z'~Z 

Generic  name  C^rt»xytic  acid  chionoe    ZZZ.I.I1.Z! 

Genenc  name   Tnazme  denvatrve 

Genenc  name   AllianedK>c  acid,  alkyloxy  sutfonyl.  ammor«um  saitZ.." 

Cienenc  name   Substituted  styrene    __ 

Genenc  name   Substituted  tjervaldehyda.- ''''"""'"' 

Genenc  name  Substituted  polystyrene -™Z..,.I!]!!Z!!17- I 

Genenc  name  Epoiry  polyurethane        ""  " 

Genenc  name  Ouatermzed  urettiane  compound Zi 

Genenc  name  Blocked  diisocyanate °' 

Genenc  name  Aromatic  amine  derivatrva 


lnoole-3-acrylic  aod 

3.3', 5. 5  -letramethyttwnadine  dihydrochtonde 

Ganenc  name  Polyester  polyol 


48  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FB 


25677 
25677 
25677 
25677 
25677 
25678 
25678 
25678 
25678 
25678 
25678 
25678 
25678 
25678 
26800 
26801 
26801 
26801 
26801 
26801 
26801 

26801 
26801 
26601 
26801 
26801 
26801 
26801 
26802 
26802 
26802 
26802 
26802 
26802 
26802 
28614 
28614 
28614 
28614 
28614 
28614 
28614 
28614 
28614 
28615 
28615 
28615 
28615 
286 '5 
26615 
28615 
28615 
28615 
26615 
29815 
28615 
28615 
2P615 
28616 


(6/22/84) 

(6/22/S4). ...... 

(6/22/84) 

(6/22/84) 

(6/22/84) 

(6/22/84) 

(6/22/84) 

(6/22/84) 

(6/22/84)  

(6/22/841 

(6/22'84) 

(6/22/84) 

(6/22/84) 

(6/22/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/B4) 


(6/29/84) 

(6  29/64) 

(6/29/84) 

(6/29/64) 

(6/29/64) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(6/29/84) 

(7/13/84) 

(7/13/84) 

(7/13/84) 

(7/13/84) 

(7/13/84) 

(7/13/84)..._ 

(7/13/84) 

(7/13/84) 

(7/13/84) 

(7/13/84) 

(7/13/84) __.., 

(7/13  64) 

(7/13/84) 

(7/13/84)  

(7/13/84) 

(7/13/84)  

(7/13/84)  

(7/13/84) 

(7/13/84)  

(7/13/84)  

(7/13/84)  

(7/13/84) 

(7' 13/84) 

(7/13/84) 


Do. 

Da 

Do. 

Oo. 

Oo 
Sapt  9.  1984 

Do 
Sapt  10.  1964. 

Do. 

Do 

Do 
Sapt  11.  1964. 

Do. 

Do 
Sept  12.  1964 

Do. 

Do. 

Da 

Do. 

Do. 

Da 


49  FR  28616  (7/13/84) . 
49  FR  28616  (7/13/84). 
49  FR  28617  (7/13/841  . 


Do. 

Sept  15. 

Sapt  16, 
Do 
Do 
Do 

Sapt.  17. 
Do 
Do 
Oo. 
Oo. 

Sept  18. 
Do 
Do 

Sept  19. 
Oo 

Sept.  22. 
Do 

SepL  23. 
Do. 
Do 
Do. 
Oo. 
Do. 
Do. 
Oa 
Da 
Oo. 

Sept  24, 
Do 
Do. 
Do. 
Do 

Sept  25. 
Do 
Oa 
Da 
Do. 

Sept  20. 
Oa 
Oo. 


1964. 
1984 


1984 

1984 

1984 
1984 
1984 


1984 


1984 


1964. 


Ill    113  PREMANUFACTURE  NOTICES  FOR  Wh-CH  THE  N0TK:E  REVIEW  PERIOD  HAS  ENDED  DURING  THE  MONTH.  (EXPIRATION  OF  THE  NOTICE  REVIEW 

Period  Does  Not  Signify  That  the  Chemical  Had  Been  Added  to  the  Inventory) 


PMN 
No 


80-116 
80-147 
84-111 
84-112 
84-113 
84-114 
84-115 
84-116 
84-117 
84-277 
84-351 
84-415 
84-418 
84-439 
84-S35 
84-543 

84-555 


Identlty/ger^enc  name 


S!^I1^!!^2^  !^  o  ?'i  "~'*'^'  isoheptvl  raoodyt,  «ononyt.  ^odecyl)  rwxed  esters.  line  salt 

J7ioepnorod«N«c  aod  Oi7-di(raonexyl.,soheptyi,»oocly(.aononyl.isodecy()™)(«j  esters     „ 
'-'•'1W1C  name:  Substituted  aromatic  polymer  


Ganenc  nwna- 
I  Ganenc  nama: 
i  Gananc  nama: 
(jananc  nama: 
Gananc  name 
Gananc  name 


Substtuted  aromatic  polymer  . 
Subatrtuted  aromalK  polymer  , 
Subeliluted  aromatic  polymer  . 
StAstituled  aromatic  polymer  . 
SU>stituled  aromatic  polymer . 
Subatrtuted  aromatic  polymer  , 


Gananc  namr  Spmjgtycol  

Gananc  nama:  SubstitiKad  baniophenone  ..""""""7 

Chamicalty  aido»a«Bd  yarmicutite _. _7.7 

Gananc  nama:  Malhyt  aslar  ol  dicarboxytic  add  7.77I77I7Z.777Z 
Gananc  nama:  Subalili^ad  cydopropane-cartxwyiic  add    "71_    ZZZ 

Gananc  nama:  AJtali  matal  potycartioxylato 

G^ona    M-(4-(2t4.(l<mmo-8    tiydro»y-7-phapylaro-3.B.dlsuifcniiphO> 
P*anyl]..  a  Insodkim  sM. 

Q*»»n<:  """«  A*ylBiytp«x)ap»ion«im  haMa  „ _ _ 


FH  dtatjon 


Expiration  date 


2y1la20lpt>any1M.3    ban2odia20l»<-yl]a20-3    hy^oxy' 


45  FR 
45  FR 
48  FR 

48  FR 
48  FR 
48  FR 
48  FR 
48  FH 
48  FR 

48  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 


49153  (7/23/60) 
49153  (7/23/80) ... 
50946(11/4/83).... 
50946  (11/4/83).... 
50946  (11/4/831 
50946  (11/4/83)... 
50946  (11/4/83). 
50946  II 1/4/83)  . 
50946  (11/4/0-1I   .. 
57619  (12/30/83).. 
4256  (2/3/84)  ..  . 
t>393  (2/24/84) 
/':.54  (3/1/84)    .... 

7656  (3/1/84) 

13/45  (4/6/84) 

14802  (4/13/84) 


July  29.  1984 

Do 

Do 

Oo. 

Oo. 

Da 

Da 

Do 

Do 
Jl4y20.  1934 
July  5.  1964 
July  12.  1984 
July  7,  1984. 
July  21,  1984. 
July  25.  1984. 
July  27.  1984 


49  FR  14803  (4/13/84) I  July  1,  1984. 
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Ill  113  Premanufacture  Notices  fob  Which  the  Notice  Review  Period  Has  Ended  During  the  Month.  {Expirathdn  of  the  Notice  Review 
Period  Ojes  Not  Signify  That  the  Chemical  Had  Been  Added  to  the  Inventory)— Continued 


PMN 
No 


KJentity '  generic  name 


FR  Cllation 


Eipirakon  dale 


B4-5S6 
84-557 
84-559 
84-560 
84-561 
84-562 
84-563 
84-564 
84-S05 

64-566 
84-567 
84-568 
84-570 
84-571 
84-571 
84-673 
84-574 
64-575 
84-576 
84-577 
84-578 
84-579 
64-584 
84-586 
84-587 
84-588 
84-589 
84  590 
84-592 
84-593 
84-694 
84-595 
84-596 
84-598 
84-599 
84-600 
84-601 
84-602 
84-603 
84-604 
84-605 
84-606 
84-607 
64-609 

e4-6'0 

84-611 
64-612 
84-613 
84-614 
84-615 
84-616 
64-617 
84-618 
64-619 
84-620 
84-621 

64-622 
84-623 
84-624 
84-625 
84-626 
84-627 
84-628 
84-629 
64-630 
84-631 
84-632 
64-633 
84-634 
84-635 
84-636 
84-637 
84-638 

84-639 
84-640 
84-641 
84-642 
84-643 
84-644 
84-645 
84-646 
84-647 
84-648 
84-652 
84-653 
84-654 
64-655 


Ganenc  nanie  Polyurethana  polymer _ „ _ 

Genenc  name  Suballluted  alkane  dM .": 

Generic  name  Acri^aleij  copolymer  _ 

Gerwnc  name  Aory4ata  copolymer 

Generic  name  Lxw  moleculv  weight  modAed  polyacryMa.. 

Polymer  ol  bromme,  potyatyrene    _ 

U-phenyione  bw  (phenyl  methanona) 

1.3-di  n-p'>enyt-14iydrenye«>ylH>enzena  


Potymer  ol  alpha  methyl  tlyrene.  2-elhy<  hairy  aoiylala.  hydro>y  elhyl  acrvwte   cumene  nyOroporoxiOe   epeaon  caprolaclone 
stannout  octoala 

Poly™*'  ol  N-<aobi*o»rmelt>yl)acrylamide  motfy  meltiecrylele  ^■«l'r^^  he»yi  acr/lale   acrylic  acid,  l-buty<  perocloale 

Generic  name  2-proeenen(tri»B.  polymar  •(rtti  dBubsIrtuled  1.3-butadiene _ 

Genenc  name  SuoaMuted  M  oil  polymer  _ „ZIZZ1_I' 

Genenc  name  Alkyl  substituted  4  amino   1-8  napnthalimide __________„__„ 

Beniene.  1 . 1  -athyMeneba „ _ IIZIZZZZZZZZ 

2.  5,  6-tnmethyl-4-heplBn- 1  -al !ZI Z__Z      Z ZZ ZZZ™ 

3-L-n-menthoxypropane- 1 2-dol 

Vamllyl  n-bu!yl  ether 

Acetyl  dtmemyt  tetrahydroru^yilhaindane  , 


4  4  ,6-tnmethy1-2-(l-propony1)-1  13<lioi<ane  (cis  and  trans)  _. 

Methyl-2-(2-molhylO-hydroxy-1-pentany(»bicyc*o  t2.2  1*-5-neplen*.. 

Methoxy  dimethyl  tncycio  (5.2.1,0 '.'jdecene _. 

Cienanc  name  Substituted  alkenol 

Gerienc  name  MeftV  alkanoate  ester _ 

Genenc  name  Alk/l  phoephaie  laK  of  polyamino  amide.. 
Genenc  name  Alk/I  phosphate  tall  o(  polyamino  amide.. 


■■■■^ 


Cienenc  name  Alkyi  phosphate  uH  of  polyamido  potyamin* 

Genenc  name  Hydrazone  ,,, , , 

Genenc  name  Azo  pigment _ ,. 

Genenc  name  Alkylated  biphenyl 

Cienenc  name  (iazotoation  product  ol  substit  jied  beraarmoe  and  substituted  pyridine ... 

Genenc  name  Dimer  acids,  dKartxiicylc  acid  diamines  potyamide  resm 

Genenc  name  Polyestar  resn 


2.7-naphthalenedBullonic  acid  4.annino-5-hyclrory*.((2hyaro)^-5-sultophenyl>aio)  polanaan  I 

Genenc  name  Alkoxy  tunctooal  alkyl  substituted  silicone  resin 

Generc  name  Acrylic  resm    ________________________ 

Genenc  name  AcryUc  resm  ,  .__.. ._„„_„ 

Genenc  name  Terpene  esler _____._________„_„ __.. 

Genenc  name  Polymerester _ , 

Genenc  rame  Polymerester  _ 

Genenc  name  Polymor  trom  alkane  dtols,  alKanodioic  aod  and  a  cvbotnonocydic  acid 

Genenc  name  Polyester 


Generic  name^PoVeslar  ol  aliphatic  pdyois  tall  oil  faity  acids,  and  aromatic  dibasic  aadl r. 

Generic  name'P.jiyestai  polvmar  dei-vec;  t-on-,  givcois  and  diois  and  cyclic  and  aJ»yl  dicartxwylic 
Genenc  name  Srvrenaled  drying  oil  a'I'/r  resir 

Genenc  name  Polymer  of  acrylic  acid  acrylic  acio  esters  and  maleic  anlyOnOs    

Generic  name  Cofiolymef  of  acytic  acKS  ac^,  ic  aciO  estefs  and  maloic  anhyO'ine 

GenerK  name  Isocyanatc  hinctional  polyca'tiamo/  (polyal"' v'erie  oxiOeiDligome'  ..,_„...___ . . 

Genenc  name  Isocyanatu  luncliorwl  pol/catjamoyi  (polyall' /tene  o>"C}e>oligomef  -.________._________________.____„.. 

Genenc  name  Isocyar^to  h/nctional  potycatjamoyl  rpcinoiedte  __________________________ 

Ge.ienc  name  Isocyanato  Kmctional  oolyca't)amc<i  (polya'iiylone  omeloligomef  ,,  

Genenc  name   Isocyanato  fu.TCtionaJ  poVcarbj''iov  ipolyal'ytene  omde-co-noAoifa'eioiigo-i^er 1_.._.._._.______. 

Genenc  name  Isocyanatc  functional  polyca^tximoyi  ;(>3lvalkyi«ne  oxide<o-ric.noloate>oligomer     

Genenc  name  Isocyanato  functiciai  poiyrarhomoyi  tpolyaln,«ene  oxide-co-ncnoiealeKJligomer 

Genenc  name   Te^asubs'Ituted  irvJotium  sail 

Ger>enc  name   Disubstituted  propenone 

Reaction  product  of  pht'iatocyarnna  ohiorosuHomc  acid,  phosphorus  tncNonda  and  p^rniopheno-bela-suiphal*  elhyl  suilonala. 

potassium  salt 
Alkyl  polyether 

GenerK  name   Cros»**ed  copolyrrw  ol  2  propenamide  and  2  properxK:  acid  sodium  salt 

GenerK  name  Cyclic  and  aiipiiauc  unsatLrnled  ketones 

Genenc  name   1.3  tienzenedcartioy>4tc  acia  po'ymef  with  1.2  propanediol,  adipic  acid,  other  Acart>oxy4ic  acids  and  polyols,. 

GenerK  name  Orgarxsdn  cximpourvl      

fjerienc  name   Organotin  comoound     „ .._.._.._._„ _ .     _______________ 

Genenc  name   Mo<*lied  melhaorylale  oopolymer _„'" 

Generic  name   Modilwd  epony  resm 


40  Fn 

49  Fn 
49  Fn 
49  FR 
49  FR 
49  FR 
U  FR 
49  FR 
49  FR 

49  FR 
49  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 

48  FR 
.  49  FR 
i  49  FR 

49  FR 
49  FR 
4«FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
4SFfl 
4SFR 
49  FR 
49  FR 
49  FR 
49  FR 

48  FR 

49  FR 
49  FR 
48  FR 

.  48  FR 
48  FR 

48  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 


__j  48  FR 

49  FR 


_.... 


Generic  name  Fatly  alcx>rv>l.  phlhalK  aci3  diesier 

GenerK  name  TnaubeMuted  bergenesutfonic  acid  derivative  . 
Generic  name   Dnsocyanate  polyetfiar  urel'iane  preooiyma' 
Polymer  of  vinyl  chtonda.  dimalhyl  astai  at  maleic  aco.  dwttV  i 
Void- 
Void.. 
Void 
CWmanc  name  Modrtied  acryte  r*sin.. 


49  FR 
48  FR 

48  FR 
48  FR 
48  FR 

48  FR 
48  FR 

,_....!  48  FR 

I  48  FR 

48  FR 


4803(4/13/84)...... Do. 

4803  (4/13/84) I  Do. 

4804  (4/13/84) .         Do 

(4/13/84)- __!  Do 

4804(4/13/84)- !  July  2   1964 

4804  (4/13/84)-....__l  JUy  2,  1964 

14804(4/13/84). _.!  Do 

4804  (4/13/84) Do, 

4804  (4/13/84) Do. 

Da 

Do. 
Do 
Do 

Jiiy  4.  1964 

July  18,  1964 
Do 
Do. 
Do. 
Do 
Do. 
Do 

July  7  1964 
Do 
Da 
Da 
Oa 
Oa 
Oa 

July  a.  1984. 
Oa 
Da 
Da 
Do 

Ju»y8  1984 

JUy  10.  1864. 
Da 

Juhr  11. 

Jt*r  14. 

Do 
Do 
Do 
Do 

July  15. 
Do 
Do 
Do 

Mf  ie. 
Oa 
Oo. 
Oa 
Od. 
Oa 
Da 
Do.' 
Do 

July  17   1964 

Do. 
Oa 

July  18.  1984 
Oo 
Oo. 
Oa 
Do. 
Oa 
Oo. 
Oo 

M>ft^    1964 
Oa 


14804  (4/13/84) 

4804  (4713'84) 

14804  (4/13/84)... 

14804  (4/13/84) 

8833  (4/20/84). 

6833  14/20/84) 

18634  (4 '20/84) 

6834  (4'20/84) 

18634  (4/20/84) 

6834  (4/20/84) 

18834  (4/20/84) 

6834  (4/20/84) 

6834  (4/20/84) 

6834  (4/20/84) 

16655  (4/20/84) 

16635  (4/20/84) 

8635  (4/20/64) 

18635  (4/20/84) 

18635  K/20/84) 

16635  (4/20/84) 

16635  (4/20/64) 

16635  (4/20/84) 

I683S  (4/20/841  

18635(4/20/64) 

16635  (4/20/84) 

6835  (4/20/84) 

6835  (4/20/84) , 

I8Q34  (4/26/84) 

8034  (4/26/84) 

8034  (4/26/84) . 

18034  (4/26/84) _.,, 

8034(4/26/64) ,| 

8034  14/26/64) I 

16034  (4/26/84) I 

8034  (4/26/84) I 

8034  i<  26/84)..- I 

8036  (4/26/84) 1 

18035  (4/26/841 ; 

8035  (4/26/84) | 

18035  (4/26/84) i 

18035  (4/26/64) .._.[ 

18035  (4/26/84) I 

16035  (4/26/84) 

8035  (4/26/84) 

8035  (4/26/84) 

8035  (4/26/84)..- 

22666  (6/1/84) 


.  1964 


II 


8035 
8035 

9111 
18111 
8111 
8111 

ni 

8111 
9111 
9111 
9111 
Bill 


(4/26/84)., 
(4/26/84).. 
(5/4/84)..„ 
«5/4/e4)._. 
(5^/64)... 
(SM/e4)... 
(5/4/84) .._ 
(6/4/84).... 
ft/4/64) ... 
(5/4/64) ... 
(5/4/64)..„ 
(5/4/64) .._ 


Polymer  of  neopen<yi  glycol.  1 .6-nexane<»ol  isophthalic  acid,  butyl  atannoic  add.  acfipc  acid,  phthalic  arihydhda  and  InmaaHic  1  48  FR 

anhydnoe 

Generic  name  Aliphatic  aromatc  poiyannc  acid  poivmer  .„  _  „ 

Void ' , ~7Z",," 

invalid 


48  FR  ttnZ  (S/4/M)„ 
18112(5/4/64).. 


48  PR  18112  (S/4/84|_ 


Cesium  hydrogen  cafborute  (carbonic  acid  morx)cesium  salt) ._ __.„ j  48  FR  18112  (5/4/64). 

Coppei  oeonanganala  ,  : _ -._______ l.J  48  FR  19112  (V4/e4)!! 

Znc  pennanganala  haiiahy<*aM  .  .  *  _ ...!|  48  PR  18112  (V4/84). 

Generic  name  Taraphlhak:  aod  and  ai^hatic  dicar-jcxyiic  acx)  polyniw  im8i  polytMrainMnylana  Mim  glyca  and  aMivia  dob ..I  49  FR  181 IJ  fS/4/»4)„ 

I  GenerK  name  TerapMhalK  acid  and  akphatK  dicartx)»>iic  aoo  polymer  »ntn  polyietrametnyiena  athar  glycol  and  alkana  dMa _i  48  PR  18112  (S'4/64|.. 

Genenc  name  Sturena  acrylale  acrylK  acd  copolymer      .i  48  FR  18112  (5/4/64). 

Polyiner  ol  neopanlyl  glycol.  «nme»>)iloi  propane.  phtnalK  anhydnos.  maleic  anhydnoa .,  48  FR  18113  <S/4/a4)„ 

Genenc  name  Parauvoalk)*  pinaphate _ ,  49  FR  itllS  (5/4/««). 

(ianenc  nama  ParfkioroaMiyl  (ihoaplwla  ammoniuiti  taN .  ]  43  FR  ««113  (5/4/84) 

Genenc  name  Maanaaw  oatborylMa. ; |  49  FR  18113  (»/4«4)" 

I  G«ienc  name  Canura  aall  a(  IMIy  acKl  . ._ ]  49  pR  19113  (5/4/84).. 


July  a.  1964. 
Oa 

On. 


Oa 

(Da 

Oa 

Ckx 

Oo 

Oo 
July  23.  1964 
J^  24.  1864 

Oo 

Oo. 

Oa 


36918 
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III.  113  Premanufacture  Notices  for  Which  the  Notice  Review  Period  Has  Ended  During  the  Month.  (Expiration  of  the  Notice  Review 
Period  Does  Not  Signify  That  the  Chemical  Had  Been  Added  to  the  Inventory)— Continued 


PMN 
i«a 


Identity/genenc  nanie 


I 


FR  oialion 


Expvation  dale 


64-656 
8*-657 
84-658 
84-659 
84-661 
84-662 
84-663 
84-666 
84-667 
84-668 
84-670 
84-671 
84-674 

84-675 
84-676 


Genaoe  r>ame.  SutKtituted  ammonium  phonyl-pNMptvinate 

Gooenc  name  Sulfonaied  arrarKi '^ap^l^aiene 

Polymer  of  eps*)f>-capfOiactam,  2.4  toluene  diisocyanate,  epsiion-caprolactam  triol.. 

Geoeoc  name  Iron  cxxrciax  of  a  subsWulad  phenyl  azo + 

Genenc  name  Poiyuetnane  plastcs Zl    I       Z 


Genenc  name  Pof>o*  -'esm 

Genefic  name  Hilogenatea  wiyi  monomef 


Genenc  nan-^  Stafth,  2  c)«t^y^ar-»x)Ottlytet^er  hyorocWonde.  2  ace!amidiNK2-sute«irted  aiyi^')  N^TOthi^^ ""   

oenenc  name  Polycsi'jf  (Ton  cartiomcnocyclic  acia  and  alkylane  glycol ' ""  

Genenc  name  PoNester  from  cart)omonoc>ctic  esler  and  alKylene  glycol   I        " "         ™         ~ 

Ge--^K  na™  Po.vmer  *,W  memyt  .-roif-acfyiate  butyl  acrylate.  meihacrylfc  acid 'itij' hidnjii";^";;;^;;;;;^^"  " 

'^fcsli!-.iled[i!3-(*metfiylamino)propyiiam.no)iullQnylJ-29H.3lH.pnmaiocyanrfie-substitutecl-aulfofiato(4-»- 
J  ,  sodtun-i  formate. 


:ucrat(?(2) 
N  "N  "ON"  N")  ,  sodiu' 
4.B^zoyH.N.N  Ntrtmetry'benzsnemelftanaminium 
C-':nenc  name  Metr.acrytal.5  ccpo;,met 


49  Fn  19113  (5/4/84) 
49  FR  19113  (5/4/84).. 
49  FR  19113  (5/4/84).. 
49  FR  19113  (5/4/84).. 
49  FR  20061  (5/11/94) 
49  FR  20061  (5/11/84), 
49  FR  20061  (5/4/84).., 
49  FR  20001  (5/11/84), 
49  FR  19114  (5/4/84)... 
49  FR  -3114  (5/4/84)... 
49  FB  20061  (5/11/84). 
49  FR  20061  (5/11/84). 
49  FR  20062  (5/11/84). 

49  FR  20062  (5/11/84). 
49  FR  20062  (5/ 11/84) 


Do. 
Do. 
Do. 

Do 
July  25,  1984 

Do. 

Da 

Do. 
July  22,  1984 

Do 
July  29.  1984 

Do 

Do 

July  30.  1984 
July  31.  1964. 


IV 


28  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  to  Manufacture 


PWN  No 


Cfiem<aJ  idenWicatiar 


81-662 

82-560 

a3-J46 

83-681 

63-8*6 

63-667 

83-889 

83-891 

»''-943 

B3-978 

83-992 

83-1043 

83-l'83 

84-32 

84-174 

84-210 

84-308 

84-336 

84-337 

84-339 

84-436 

84-455 

84-472 

84-536 

84-54-) 

84-545 

84-550     ; 

84-553 


Geoenc  name  Cattx)cvclic  d»socyanate 

S^^  ^Tn,!^^  ofme  homopcfymef  of  nexane,  i,6<l«socvanaio..'subsututed  aikyi' alkanoates  and  a  benzia^' 'AanviRve' 
Pc^•mef  of  2.(xo()eno«:  aod,  2-metfiyl-.  methyl  estef  and  1 .3-botyieneofyool  diacfvtate  <«nvai«B 

Genenc  name  Cartxxryelic  aoyanate '     " ~ - 

Genenc  name  Cartocydic  diol    ..  ,,.'~'~_  "T"        " " ~ 

Genenc  name  C*t)0cyc«c  Isocvanau.. ~_ ~'..J.~ Z"T™   " ""  ~"~ 

Genenc  name  Cartxxvck;  i»»ttiano.. 
Genenc  name  C^artjocycfic  i»ett-ape  . 


FR  citation 


Date  of 
commencement 


Geoenc  name  Vinyt  aromatic  mettiacrylate  Polymar.. 
Genenc  name  Aromabc  copolyestef 


^ 


Geoeoc  name  Copolymer  of  styrene  and  an  alkyf  memactv^ale 

^  z:  sred'^>f,K;^X''m.L'".".''.'^:^^    ^i^^^^ro^^*:^^ 

Generic  name  Am«xxTietfiyteoe  phosphofiic  acid ]X".l   ~  '  '~~™ 

3enenc  name  Titanium  (4 +  )  moted  alcohol  compJax ~_7" '  ""  "" 

Genenc  name  4-su()«li1iited  benzoyl  cfHonde  " " " 

^^^^S^'   •°™'"*«'^'   °-P'   'c*««8olfonam«^.   metfiyt  giucosKle.   sodn^n  hydroxKle,   ^n^m  carbonate. 

^^  ^  ^^-  "^  ^a^'  |r™«««'*^.  "'^y'  glocosKJe.  aodium  cartjonate,  ammonaim  sulfamate 

Po^marrtphe«^.nor,^  phenol,  formaldehyde  Rea.27D,mettV8loco9K^^  

t^yaoo  ethyl  puJIulan •"" ■- 

Geoefc  name:  Substrtuled  lelrazole Zi™Z™!      1  ~ 


Geoenc  name 
I  Genenc  name: 
Genenc  name: 
Genenc  name 
Geoenc  name 


Acrylic  copolymer ^ 

Short  oi  coconut  aHiyd  resm  based  00  phthiifc  anhdride  aiw"ii*J^"TCii^" 
Siloyanea  and  «licooes.  dunethyi  methytfluoroalkyt 
Mixed  acrylic  ester  copofymer  with  monoOasic  acid  modified  alkyd  resin 
Soytiearvlunq  polyurethane  varmsh 


Polymer  of  ettwnyi  benzene,  sooctyl  2-propenoate,  peroxide(3.3,5^tnmemyicyclohexyWooe)l)is(V.l'i,i,thv<^ 


47  FR  1020  (1/8/82) 

47  FR  35334  (8/13/82).... 

48  FR  862  (1/7/83)  

48  FR  21376  (5/12/83)  . 
48  FR  32381  (7/15/83).... 
48  FR  32381  (7/15/83).... 
48  FR  32382  (7/15/83).... 
48  FR  32382  (7/15/83) ... 
48  FR  33533  (7/22/83) .. 
48  FR  34507  (7/29/83).,., 

48  FR  35713  (8/5/83) 

48  FR  37700  (8/19/83) ... 
48  FR  41644  (9/16/83),... 
48  FR  48865  ('0/21/83) . 
48  FR  50950  (11/4/83).... 

48  FR  53162  (11/25/83).. 

49  FR  932  (1/6/84) 

49  FR  3524  (1/27/84) 


49  FR  3524  (1/27/84) 

49  FR  3525  (1/27/84) 

49  FR  7656  (3/1/84) 

49  FR  9015  (3/9/84) 

49  FR  9954  (3/16/84) 

49  FR  13745  (4/6/84) 

49  FR  13746  (4/6/84) 

49  FR  14803  (4/13/84) 

49  FR  14803  (4/13/84) 

49  FR  14803  (4/13/84) I  July  11.  1984. 


June  12,  1984 
June  15,  1964. 
JUy  1.  1984 
June  12.  1984. 
June  a,  1984. 
June  12,  1984. 

Do. 

Do 
June  18.  1984. 
Oct.  27.  1983. 
June  21,  1984. 
May  10,  1984. 
June  5,  1984. 

Do. 
May  29,  1984. 
June  20,  1984. 
May  30,  1984. 
July  20.  1984. 

July  5,  1984. 
Nov   1984. 
June  12,  1984. 
May  29,  1384. 
June  4,  1984. 
June  26.  1984. 
Ju*y  1,  1984. 
June  28.  1984. 
July  2.  1984. 


V.  94  Premanufacture  Notices  for  Which  the  Review  Period  Has  Been  Suspended 


PMNNo 


Identity /generic  namo 


83-1 
83-333 

83-401 
83-418 
83-461 
83-634 
83-669 
8A-677 
83-755 
83-770 
83-771 
83-831 
63-860 
83-875 
83-878 
83-913 
83-1006 

83-1007 
83-1012 
83-1018 
63-1029 
83-1033 
83-1157 
83-1162 
83-1163 
83-1222 
B3-1227 


Genenc  name:  PoMvakjgenated  aromatic  aHcylated  hydrocartxxi 

rt;^1!I^"!!f'!f!Li!?*^°'  polycydesutfomc  aod  salt  with  pf^xWwniS  hal^le/hal^  iiioequent  rei:ri^ 
amme.  aubsequeni  'ew^tion  with  an  aWehybe/sodium  bisuWe  alkali  ^^  ""owquem  rsKOon  mn 

a«n««c  n«T>e:  Naphthalenetnsulfonic  acid,  chlororlna/inyiamino-methoxymethytphenyia2> 

Generic  name:  Substituted  mono  azo  aromatic  " " "     


i^  "r^  rZ"^!^  "^''  °*  *^'""'«<1  P^^'si'csa^iWonaphtnotifh' naptholaz■osoHonap^.tho|■,■^^  

^«yT^^Z;:^'Z:::^.2'^C1<i'^*''^^                  -"^  sulfonap,hcU.zosoflopheoylpy™zo<o;H,:::.:::; 
Gen««:  name:  Cobalt  complex  of  a  substrtuled  pnenoiazonaphthol  

Metal  comptexed  substituted  aromatic  aro  compound " 

|4-(2-cyano-4-nilropheny1a20(.[N-t2-cyanoethyf)-N-(2-oheooxyethyl)amino)biizene""" 

|4^2-cywia4-nrtrophenyiazo)-(N.N-bB(2-propwnytoxyethyl)aminol3<hk3fob«nzene  I"'I 

I  tjeneric  name:  Copper  sutfooyfpheoazopofyhydroxy  phenazobonzoate  ~  "~ """ 

!t::^«rrnair:2a^'rr^^^ 

Genenc  name  (Sub«itu1ed)-(substitu1ed)-hydroxy-naphtnalene8ultorjc  aca,  sodium  salts 


Genenc  name: 
Genenc  naine: 
Geoenc  name: 


FR  citation 


47  FR  46371  (10/18/82) 

48  FR  73  (1/3/83) 


Genenc  name: 
Generic  name 
Garwric  name: 
Genenc  name: 
Generic  name: 
Gananc  name 
Generic  name: 
GenaiK  name: 


B.$(sd<ophenylchtorotnaz.neaminosulfophenylazo)hyc1rox>afT»nodisutfon80hthaloiia        

&I^uI^!^^l^^^'"'****°™^  **'•  «»'<*^*'"^«^V*0'Whenyiazo)phenyll  dii^ili":.".:;:™: 

C,^  caitioxylic  acid _^ 

Substituted  oxwane ™™.-« .-,    ««.„........  ....,         "T] " -...«..-.-«. — , 

Substrtu««J  pyndine Z I ~X~ZZZZ 

Substituted  pyndioe _ 1~..1.S1-   _Z  111    --■     ■      ~— _______ 

Substituted  alkyl  halida iH"."!."!!!!™!.   ■  . .~"~~'  '  — 


Genanc  namr.  Pertialo  alkoxy  other.. 


48  FR 
48  FR 

48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 

48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 
48  FR 


5304  (2/4/83) 

5306  (2/4/83)    .. 
7300  (2/18/83)    . 
17385  (4/22/83) 
20490(5/6/83) 
20491  (5/6/831 

24967  (6/3/63) 

24968  (6/3/83) 
24968  (6/3/831  ,. 
29055  (6/24/83) 
30435  (7/1/83)  ... 
31462  (7/8/83)  ... 
31462  (7/8/83)  .. 
32383  (7/15/83) 
36648  (8/12/83) 


36648 
36648 
36649 
37699 
37700 
41642 
41643 
41643 
43399 
43399 


(8/12/83).. 

(8/12/83) 

(8/12/83) 

(8/19/83),. 

(8/19/83) 

(9/16/83) 

(9/16/83). 

(9/16/83) 

(9/23/83) 

(9/23/83) 


Dale  susperxJed 


Oct  22,  1982 
Mar.  14  1983. 

Aug.  18,  1963. 

Do. 
Apr,  25,  1983. 
July  5,  1983 
Aug.  5,  1983. 

Do. 
Aug.  17,  1963 
Aug.  15,  1983 

Do. 
Sept  9,  1983 
SefH  21.  1983. 

Do. 

Do. 
Oct  1.  1983. 
Oct.  14,  1983, 

Do. 
Oct  24,  1983. 

Do 
Nov.  3,  1983. 
Dec.  8,  1983. 
Fab.  2,  1964 
Nov  29,  1883 

Do. 
Fab.  2,  1984. 

Do. 
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V  94  Premanufacture  Notices  rw  Which  the  Review  Period  Has  Been  SusPEiflseo— Cor*nued 


PMN  No. 


WeoWy 'genenc  name 


FR  citation 


Om> 


83-1228 

83-1229 

83-1238 

•4-7 

84-15 

83-17 

84-18 

84-36 

B4-S0 

84-64 

84-68 

84-99 

84-108 

64-121 

64-224 

64-274 

84-306 

84^07 

64-341 

64-342 

64-343 

84-344 
64-358 
84-375 
84-376 
84-378 
84-378 
84-380 
84-382 
64-391 


84-392 
84-393 
64-416 
64-417 
84-425 
64-460 
64-461 
64-462 
84-464 
64-»67 

84-482 
84-465 
84-491 
64-492 
84-496 
84-527 
84-537 
84-538 
84-558 
84-569 
84-591 
84-597 
64-606 
64-64S 
64-650 
84-651 
64-660 
64-664 
84-665 
84-669 
64-673 
64-688 
64-698 
64-742 
84-609 
84-640 
84-841 


Generic  name  Ogrtialo  »«ccnry  emer _. 

Generic  name   Peftiato  attuoxy  emar 

Geneoc  narrie   Sobslituted  anthraquinone  ..... 

N.N.N  N  -telragivCKM-'  3-tx»am.nome«>yi  cvctohexana,. 
Genenc  name  Substituted  neterocvdic  metal  complex  „ 
Generic  na^ne  Sutistituted  helerocydc  metal  ownptex .. 
1(1  1  dimethyiettioxyi-propan-2-ol 


Generic  name  Substituted  neterocyclic  metal  complex .... 
Generic  name  SutisMluted  helerocychc  metal  compiei . 


GenerK  name    SuouituJea-phenyiamino  monocmorotnazinylamlno  suHaphatytazo-subataytad  dttudwiaptuhalenyiazo-naphtha- 
lene-dfsuilontc  acid  hexasodwrr^  salt 

Gananc  name  Subsatutad  ar*iraquinone  arytartwie  __ 

GenerK  name   MyOrcKylalKyi  et>i»  _         

Genenc  name  TnsubsWutad  heterpcvrtic  diautistltuted  morywyde __.__ ___„ 

Genenc  name   Substituted  tieterocvcttc  metal  complex 


Genenc  name  Aikoxytaled  biaphenoi  A  inorganic  estef   monoetnanoiamine  xM 

I  Poly  (OX^  1  4-bu1anediy1)  X  d-OO-r'  pfopenyl)-!.-!  — i-xO-J-prooenyliO*-]-  

j  Banzoc  acid.  2-((l(2-((2-(iieiny(  1-t»o-2-properV>o«v>et»irOamino|caH>onyl>o«r,  matyi  e«er """""" ~""' 

^  2-pfopefX)ic  acid,  2-meIbyl-.  £-((hexariyOro  2-  o«o-iH-a2eoin-1-yt)cartxjnvl>amno;a«n^  ester _... 

Po»yloxy(1-oxo-1  6-hexano*yi!i    a<p*ia-t>tJro-  omega-nydroxy-    ester  wilti  3-fiydroity-2  i-dimethytpropyt  3-tiy<lroxy-2.2-<limattiy»- 
propanoate  (2  1)   dH2-propenoate 

Potyloxyfioxo-Vfe-nexanediyi!)   aipha  '•-oio-2-P'operrvi)-omega-;'tetrBfiydro-2-turanyOmettx>»>1-  

Polv(ory|i-oi<o-1.6-l>eicar>edir'!l    alpne-ny<)rory-ome9a-ny3fO«y     eslai   wrt^   ?,2!oirytM   |met*'ytene  )c>rs!2-<tiydroxymethy))-1  S- 
propane-dicK  2-propanoato 

j  2-propenoic  acid.  [2-1 1.1 -dimethyl- 2  [I'  oxo-2-propenyOo«ylethy1)-S-ettiy»-1  J-<»oxan-5-y1]  mathyl  aslar „__. 

'  Genenc  name  Potyaromanc  urethane  poty  (unsaTuraledl  ester _ ....__. 

i  Genenc  name   Sodium  sa<l  0I  alkyt  drthiocar  cartjamates      .  , '__ " 

j  Cieneric  name  Aryi  esters  o*  aliry'  dtthiocarbamates 


Genenc  name   Aromalc  sultonats  o<  sutwtituled  heteropMcyde    ]__ 

Gananc  name  Aromaac  sultonate  ot  aubsaiuled  Meteropolycycte ~ 

GenerK  name  Aromatic  suHonaie  of  substituted  beteropoiycyde ....___ 

2-properx)«  »c«1  3-(2-fiydroxyethoxyl  3-o«ypropy1  estei 

Gananc  name:  Cuprate(5-),  (S-bydroxy-2-l!4-({5-rt)«}r(By-6-(!2-malhoxy-5-(«ubsMutedX)h«nyl)«io)-7-8ul1«>-2- 

napntnalenyt]ainino]-6-[(3.Siji1opneny()amino))  1,3  5-tnazin-2-ylla«mnol-6-[i2-nydraxy  5-saHopnenyulazo-1.7-r»apm»ialer<e- 

dButtorwrto<7-)l.  pentasodium 
Ganenc  name  Alhoiylatad  cydoafephatx;  dwrxna 
GanerK  nanrta  2-Chlorp-N-maa>yt-N.substituiBd  acetamida. 
Oimettiylbis(N-ethy1acet8f™do)sitane 
Gananc  nanw  SubMUvjIad  phenol 
GenerK  name  Alkyl  arylphoapnonium  salt 
Ckippar  tsrrocyanide  sen  ol  C  I  basic  green  I  and  C.  I.  bsaic  yellow  I. 

Copper  (en'ocyamda  sail  ol  C  1  baeic  blua  U  

GenerK  riame  Substituted  ure'.iiane  ester         

GanafK  nana  Hakiganaled  arematK  other ..._ _ _     _  1.1 

Genenc  name   Hydrogen  2  [alpha-(2hyc1roi<y-3suMo-5-ethenyisullonyphenyla20)-benzilidene-hydfazino)-5-  =  sub8Wi«ed  cuprsle, 
sodwm  salt 

Urea,  condensate  wrtfi  poivloxvimethyn.2-a«hanedill   aloha-(2-aminomemy(ethy1)-omega-(2-aminomettiyie«x)«yJ 

Ger>enc  name  Poly(oxy-1.2-ethanediyflaip»ia-acy(-»-alKy! 7_1! 

Genenc  name:  Subeawad  aiphatic  aad  hahde 11  "1 '"  l.'"'."'Z"-"'"l!!""I"-"II 

Genenc  name  Substituted  hydroxyiank-ie-.— .. 


48  FR 
48  PR 

48  FR 
48  FR 
48  F« 
48  FB 

48  FR 
46  FR 
48  FR 

48  FR 

«e  FR 

46  FR 
48  FR 
48  FR 
48  FR 

48  F« 

49  FR 
49  FR 
49  FR 


43399  (9 '23/831 

433M  <»^»/ai.. 

43400  (ay23/83) 
46851  (10M4/83) 
48864  (1«^21  /B3»  . 
48  (10'21/83I864 
48864  (10/21/831 
46866  (10/21/83) 

50952  (11/4'83I 

50953  |11/4«3I-. 

50953  (11/4/83)... 
50946  (11/4/83) 
SO»45  (11/4/831 

Sl»48  (11/4/S3> 

55332  (12/12/83) 
57619  (12/30/83) 

832  1 1. '6/64) 

932  (1/6/84) 

3525  (1/27 r84) 


Do 
Oo 
-     Dae  9.  1883 

■  Oac  ^^    1983 

...J  Jan.  a.  1984. 

Uw    1.  1984 

Jan  6.  1984 

Mar   1    1984 

Do 

...I  Jan  S.  1884 

Oac  28.  1088. 

....,  Jan  11.  1984. 

Mar  3.  1984 
.  .4  Mw  1.  1884. 
.       Apr   2.  1964 

;  Ma'    7    1964 

-_  Mai  22  1984 

Do 
_-.  May  3   1984 


49  FR  3526  (1/27/64 

49  FR  3525  (1/27^64)..- 


49  FR  3525 
49  FR  6991 
49  FR  4981 
48  FR  4881 

48  FR  6161 
49FR8161 

49  FR  6161 
49  FR  6161 
48  FR  6162 


(l/'27/84J_ 
(2'2'84)  ._ 
(2/9/94) ._ 
(2/9/84)_ 
(2M7'»4).. 
P/t7/84). 

e/ 17/84).. 

t2M7'M>.. 

(2/17/e4». 


Oo. 
Do 


Ma)  4    1964 
Apf   26    1984. 
Ma>  11.  1984. 

Do 

AP-    3C 

.1         00 

.1  June  •  1 
J  Apr   27 


<984. 


1984 


GenerK  name   Fatly  alcohol.  et1o«viatea.  propoxylated.  fatty  acid  ester 

Genenc  name.  Unsaturated  amino  alxyi  ester  >ali. 
GenerK  name   Unsaturated  amino  ester  salt 


Genenc  name  Disub8titutedsullamovtrartx>rTonocycle  azo  substituted  napnttwiene  sjitonic  add.. 

GenerK  name  C^artxixytated  alkana  did  _        

GenerK  name   Polychlonnated  alkylated  aromatK  hydrocartion  .,. „ _____.... 

Gananc  name:  Sodum  sail  ol  an  Mtytatad.  auNoiated  aromatK ',     ~ I^Z 

Genenc  name  Blocked  ahphatK  polyisocyanate __.„ ~ 

Genenc  name   SitiHHufii  oxaanum  aaH  ~ 


Gwianc  name.  Chwmala.  bWaubaMuted  lubalituted  phenotato)inora«»c  Mkl . 

Genenc  name:  Ctiromale.  bis(8ub»tituted  substiluieo  substituted  pyrarolyf)  sodum 

Genenc  riame   Owomate.  bislsubatituted  lubaaiutod  iiaiilillialaiiu^ij)auijM'i     " 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-395] 

Atchafalaya  Savings  and  Loan 
Association,  Morgan  City,  LA;  Rnal 
Action  Approval  of  Conversion 
Application 

Date:  September  14, 1984. 

Notice  is  hereby  given  that  on  August 
10, 1984.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Atchafalaya  Savings  and  Loan 
Association,  Morgan  City.  Louisiana,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  Tre  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street.  NW.,  Washington.  D.C. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
dt  the  Federal  Home  Loan  Bank  of 
Dallas.  500  East  [ohn  Carpenter 
Freeway.  P.O.  Box  619026,  Dallas/Fort 
Worth,  Texas  75261-9026. 

By  the  Federal  Home  Loan  Bank  Board. 

J.J.  Finn. 

Secretary. 

|FR  Doc.  84-25C11  Fieid  9-19-64:  8:45  ami 
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[No.  AC-396) 

First  Federal  Savings  and  Loan 
Association  of  Colorado  Springs, 
Colorado  Springs,  CO;  Final  Action 
Approval  of  Conversion  Application 

Date:  September  14, 1984. 

Notice  is  hereby  given  that  on  August 
13.  1984,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  apphcation  of 
First  Federal  Savings  and  Loan 
Association  of  Colorado  Sprinrs. 
Colorado  Springs.  Colorado  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board.  1700  G 
Street,  NW..  Wasington,  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  Topeka, 
Post  Office  Box  176.  Topeka,  Kansas, 
66601. 
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By  the  Federal  Home  Loan  Bank  Board. 
I.J.  Finn. 
Secretary. 

|F"R  Doc  84-25012  filed  9-19-«4;  8;4S  sin| 
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(No.  AC-397) 

First  Federal  Savings  and  Loan 
Association  of  Council  Bluffs,  Council 
Bluffs,  lA;  Final  Action  Approval  of 
Conversion  Application 

Date:  September  14, 1984. 

Notice  is  hereby  given  that  on  August 
13, 1984,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Council  Bluffs.  Council 
Bluffs,  Iowa,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board,  1700  G  Street,  NW..  Washington. 
DC.  20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Des  Moines,  907  Walnut 
Street,  Des  Moines,  Iowa  50309. 

By  the  Federal  Home  Loan  Bank  Board. 
J.J.  Finn,  , 

Secretary.         \ 

|FR  Doc  84-2'V13  Filed  9-19-84:  8:45  am] 
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(No.AC-391) 

First  Federal  Savings  and  Loan 
Association  of  Nacogdoches, 
Nacogdoches,  TX;  Final  Action 
Approval  of  Conversion  Application 

Date:  September  14, 1984. 

Notice  is  hereby  given  that  on  August 
13, 1984,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Nacogdoches, 
Nacogdoches,  Texas,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street, 
NW.,  Washington.  D.C.  20552.  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Dallas.  500 
E.  John  Carpenter  Freeway.  P.O.  Box 
619026.  Dallas,  Ft.  Worih.  Texas  75261. 


By  the  Federal  Home  Loan  Bank  Board. 
J.J.  Finn, 
Secretary. 

|FR  Doc  84-2500-  F'.K'd  9-19-84  9:45  8m| 
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I  No.  AC-399I 

Freedom  Federal  Savings  and  Loan 
Association,  Oalc  Brook,  IL;  Final 
Action  Approval  of  Conversion 
Application 

Date:  September  14. 1984. 

Notice  is  hereby  given  that  on  August 
13. 1984.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Freedom  Federal  Savings  and  Loan 
Association,  Oak  Brook.  Illinois,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street.  NW.,  Washington,  D.C.  20552, 
and  at  the  Office  of  the  Supervisory 
Agent  of  the  Federal  Home  Loan  Bank  of 
Chicago,  111  East  Wacker  Drive, 
Chicago.  Illinois,  60601. 

By  the  Federal  Home  Loan  Bank  Board. 
M.  Finn. 

Secretary. 

(FK  Doc.  84-ZS01S  Filed  9-19-84,  8  45  am| 
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[No.  AC-3921 

Frontier  Federal  Savings  and  Loan 
Association,  Ponca  City,  OK;  Final 
Action  Approval  of  Conversion 
Application 

Date:  September  14. 1384. 

Notice  is  hereby  given  that  on  August 
10. 1984,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Frontier  F'ederal  Savings  and  Loan 
Association,  Ponca  City.  Oklahoma,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  St-eet  NW.,  Washington,  D.C. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Topeka,  P.O.  Box  176.  Topeka.  Kansas 
66601, 
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By  the  Federal  Home  Loan  Bank  Hoard. 
I).  Finn. 
Secretary. 

ire  Dt..,  8«- 25006  Piled  9-l»-»4  845  am| 
BILLING  CODE  673(M>1-M 


INo.  AC-398] 

Home  Federal  Savings  and  Loan 
Association,  Jonesbcro,  AR;  Final 
Action  Approval  of  Conversion 
Application 

Date:  September  14, 1984. 

Notice  is  hereby  given  that  on  August 
13.  1984.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board. 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Home  Federal  Savings  and  Loan 
Association.  Jonesboro,  Arkansas,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  Dallas, 
500  East  John  Carpenter  Freeway,  P.O. 
Box  619026.  Dallas/Fort  Worth.  Texas 
75261-9026. 

By  the  Federal  Home  Loan  Bank  Board. 
M.  Finn, 

Secretary. 

\¥R  Doc  84-25014  Filed  B-19-M:  8:45  am| 
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INo.  AC-3941 

Pioneer  Federal  Savings  and  Loan 
Association,  Clearwater,  FL^  Final 
Action  Approval  of  Conversion 
Application 

Date:  September  14,  1984. 

Notice  is  hereby  given  that  on  August 
16. 1984,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Pioneer  Federal  Savings  and  Loan 
Association,  Clearwater,  Florida,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street.  NW..  Washington.  DC. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta,  P.O.  Box  56527,  Atlanta, 
Georgia  30343. 


By  the  Federal  Home  Loan  Bank  Board. 
J.  ).  Finn. 

Secretary. 

imtkic  84-28010  Filed  »- 19-84  8  45iim| 
BILUNO  CODE  (TW-OI-M 

INo.  AC-3931 

Valley  Federal  Savings  and  Loan 
Association,  Easton,  PA;  Final  Action 
Approval  of  Conversion  Application 

Date:  September  14. 1984. 

Notice  is  hereby  given  that  on  August 
13.  1984,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Valley  Federal  Savings  and  Loan 
Association.  Easton.  Pennsylvania,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  secretariat  of  said  Corporation. 
1700  G  Street.  NW..  Washington,  D.C. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Pittsburgh.  11  Stanwix  Street.  4th  Floor. 
Gatewajt  Center,  Pittsburgh, 
Pennsylvania  15222. 

By  the  Federal  Home  Loan  Bank  Board. 
I-I.  Finn. 

Secretary. 

[FR  Doc  84-25009  Filed  S-19-84.  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Village  Financial  Corp.,  et  al.; 
Formations  o^,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
11.1984. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President).  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1 .  Village  Financial  Corporation, 
Gilford.  New  Hampshire;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Village 
Bank  &  Trust  Company,  Gilford,  New 
Hampshire. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President),  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  National  State  Bancorporation, 
Elizabeth.  New  Jersey;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
National  State  Bank  of  Elizabeth.  New 
Jersey.  Elizabeth,  New  Jersey. 

C.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President),  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Camp  One  Corporation,  Piqua, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Fhqua  National 
Bank^and  Trust  Company.  Piqua,  Ohio. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President),  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Banquers  Holding  Company, 
Kenner,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Bankers 
Trust  of  Louisiana,  Kenner,  Louisiana. 

2.  Whitney  Holding  Corporation,  New 
Orleans,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  The 
National  Bank  of  Commerce  in  Jefferson 
Parish,  Jefferson,  Louisiana. 

E.  Federal  Reserve  Bank  of  Chicago 
(Franklin  B.  Dreyer.  Vice  President),  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Clintonville  Bancshares.  Inc., 
Clintonville,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  83 
percent  or  more  of  the  voting  shares  of 
Dairyman's  State  Bank,  Clintonville, 
Wisconsin. 

2.  Piano  Bancshares.  Inc..  Piano, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Community  Bank  of 
Piano,  Piano,  Illinois. 

F.  Federal  Reserve  Bank  nf  Dallas 
(Anthony  J.  Montelaro.  Vice  President), 
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400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Union  Central  Corporation.  Temple, 
Texas:  to  become  a  bank  holding 
company  by  acquiring  93  percent  of  the 
voting  shares  of  The  First  State  Bank, 
Granger,  Texas. 

G.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President).  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Biltmore  Bank  Corp..  Phoenix. 
Arizona:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Biltmore  National  Bank, 
Phoenix,  Arizona  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1984. 
|am«a  McAfee, 
Associate  Secretary  of  the  Board. 

|FD  Doc  M-MSM  Filtd  9-19-84.  KiS  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Project  Grant  for  Venereal  Disease 
Professional  Education;  Availability  of 
Funds  for  Fiscal  Year  1985 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1985  for  a  Project 
Grant  for  Venereal  Disease  Professional 
Education  to  be  funded  under  the 
Venereal  Disease  Control  Grant 
Program  as  described  in  the  Catalog  of 
Federal  Domestic  Assistance  Number 
13.978.  This  program  is  authorized  by 
section  318(c)  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
247c(c)).  Regulations  governing  Grants 
for  Venereal  Disease  Control  Programs 
are  codified  in  Part  51b,  Subpart  D  of 
Title  42.  Code  of  Federal  Regulations. 

The  objective  of  this  grant  program  is 
to  reduce  morbidity  and  mortality  from 
venereal  disease  by  meeting  the  1990 
Objectives  for  the  Nation  to  prevent 
cases  and  their  complications.  The 
professional  education  segment  of  the 
grant  program  is  designed  to  meet  the 
1990  Objective  for  the  Nation  which 
states  that  95  percent  of  health 
providers  seeing  suspected  cases  of 
sexually  transmitted  disease  (STD)  will 
be  capable  of  diagnosing  and  treating  all 
diseases  and  syndromes  that  fall  within 
that  definition.  This  will  be 
accomplished  by  training,  educating, 
and  updating  STD  clinical  personnel  in 
the  public  and  private  sectors  and 
demonstrating  quality  standards  for  the 
care  of  patients  with  STD.  The 
achievement  of  the  1990  Objective  to 
improve  clinical  capability  and  the  other 


Objectives  to  reduce  STD  cases  and 
complications  are  mutually  dependent 
and  are  national  in  scope:  therefore,  it  is 
necessary  to  assure  that  this  training 
initiative  is  coordinated  effectively  with 
the  basic  control  components  of  the 
local  STD  program  and  that  both  are 
coordinated  with  CDC  to  assure  that  the 
total  training  environment  represents  a 
national  model.  The  objective  of  this 
specific  grant  offering  is  to  establish  an 
STD  Prevention/Training  (P/T)  Center 
in  the  Southeastern  United  States  to 
serve  the  clinical  training  needs  of 
personnel  primarily,  although  not 
exclusively,  from  that  area.  Any  State  or 
political  subdivision  of  a  State  in  Region 
IV  of  the  Department  of  Health  and 
Human  Services  (i.e.,  Alabama.  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee)  is  eligible  to  apply  for  a 
grant.  Applications  may  be  submitted 
either  as  a  competing  new  grant 
application  or  as  a  competing 
supplemental  application  to  a  current 
statewide  318(c)  project  grant  awarded 
for  venereal  disease  control  activities. 

Approximately  $125,000  will  be 
available  in  Fiscal  Year  1985  to  make 
one  new  grant  award.  The  initial  grant 
will  begin  January  1, 1985.  A  1-  to  5-year 
project  period  will  be  established  for  a 
new  grant;  for  competing  supplemental 
awards,  the  budget  and  project  periods 
will  coincide  with  those  of  the  existing 
318(c)  grant  for  STD  control  activities. 
Continuation  awards  covering  12-month 
project  periods  will  be  made  on  the 
basis  of  satisfactory  progress  in  meeting 
project  objectives,  compliance  with  the 
two  CDC  documents  entitled  "STD 
Prevention/Training  Center  Curriculum 
Guidelines  and  Performance  Standards 
for  STD  Clinical  Training"  (P/T  Center 
Guidelines)  and  "Quality  Assurance 
Guidelines  for  STD  Clinics,  1982"  (Clinic 
QAG),  and  on  the  availability  of  funds. 
Funding  estimates  outlined  above  may 
vary  and  are  subject  to  change. 

Applications  submitted  for 
competition  must  include  a  description 
of  the  following: 

1.  Evidence  ttiat  the  State/local  health 
department  administration  is  committed 
to  working  toward  meeting  the  1990 
Objectives  for  the  Nation,  and 
specifically  that  1990  Objective  which 
relates  to  STD  diagnosis  and  treatment. 
This  requires  a  willingness  to  adhere  to 
the  Clinic  QAG  in  providing  diagnostic 
and  treatment  services  and  the  P/T 
Center  Guidelines  in  the  training  of 
health  personnel. 

2.  A  description  of  how  the  applicant 
will  effectively  coordinate  P/T  Center 
activities  with  the  basic  control 
components  of  the  local  STD  program 
and  coordinate  both  with  CDC  to  assure 


that  the  total  training  environment 
represents  a  national  model. 

3.  Evidence  of  support,  experience, 
and  a  firm  interest  in  participating,  from 
a  local  university  medical  school.  This 
activity  requires  a  significant  STD 
training  component  within  the  medical 
school  and  a  liaison  relationship 
between  the  faculty  members  and  the 
local  STD/VD  program  and  its  clinic(s). 

4.  Existence  of  sufficient  medical 
school-health  department  liaison 
activities  to  develop  and  implement  STD 
curricula  in  the  proposed  clinician 
training  program. 

5.  The  geographic  location  of  the 
proposed  P/T  Center  and  its  advantage 
for  accessibility  by  students  without 
competing  with  existing  STD  training 
sites. 

6.  Possible  impact,  both  positive  and 
negative,  that  the  conduct  of  the 
proposed  training  initiative  might  have 
upon  the  objectives  of  the  established 
State/local  STD  control  program. 

7.  A  detailed  budget  and  justification 
of  the  grant  funds  requested. 

Funds  will  not  be  awarded  for  the 
purchase  of  land  or  buildings  or  for  the 
construction  of  a  facility.  Except  where 
another  agency  normally  houses  the 
public  STD  clinic,  the  P/T  Center  should 
be  located  in  the  health  department 
facility.  If  a  portion  of  available  funds 
are  requested  to  renovate  existing 
space,  the  applicant  must  submit 
appropriate  detailed  diagrams,  reliable 
estimates  of  cost,  and  a  realisfic 
projection  of  the  Ume  required  for 
completion. 

Grant  applications  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria; 

1.  Does  the  applicant  convey  a 
satisfactory  commitment  from  the  State/ 
local  health  department  administration 
toward  meeting  the  1990  Objectives  for 
the  Nation,  and  specifically,  that 
objective  related  to  preparing  health 
providers  to  adequately  diagnose  and 
treat  STD,  and  to  conduct  such 
noninvasive  STD  research  that  may  be 
feasible  and  which  will  not  conflict  with 
other  program  priorities? 

2.  Does  the  applicant  satisfactorily 
describe  how  P/T  Center  activities  will 
be  effectively  coordinated  with  the  basic 
control  components  of  the  local  STD 
program  and  how  both  will  be 
coordinated  with  CDC  to  assure  that  the 
total  training  environment  represents  a 
national  model? 

3.  Is  the  patient  volume,  the 
demographic  variety  of  patients,  and  the 
morbidity  at  the  proposed  P/T  Center 
clinic  sufficient  to  support  and  stimulate 
the  learning  process? 
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4.  Does  the  applicant  adequately 
assure  that  STD  diagnostic  and 
treatment  services  will  be  provided 
principally  in  accordance  with  the  Clinic 
QAG,  in  particular; 

a.  Will  there  be  adequate  space,  staff, 
and  hours  of  service  (including  evening 
sessions)  to  accommodate  patient 
volume? 

b.  Will  there  be  a  continuity  of  patient 
care  with  no  interim  daily  shutdowns? 

c.  Will  clinic  management 
responsibility  be  assigned  to  one  person 
with  clinical  and/or  administrative 
skills  and  experience? 

d.  Will  diagnosis  and  treatment  be 
provided  for  most  STD's  and  their 
syndromes  (e.g..  syphilis,  gonorrhea, 
nongonococcal  urethritis,  pelvic 
inflammatory  disease,  herpes, 
trichomoniasis,  human  papilloma  virus, 
scabies,  etc.)? 

e.  Will  a  nurse  clinician  or  nurse 
clinician  and  physician  assistant  model 
of  care  be  used? 

f.  Will  an  integrated  flow  be  used 
which  minimizes  the  number  of  patient 
stops  and  the  amount  of  patient  waiting 
time? 

g.  Will  patients  be  seen,  regardless  of 
sex,  by  the  next  available  clinician? 

h.  Will  confidentiality  be  observed 
during  both  patient  registration  and 
patient  care  service  delivery? 

i.  Will  a  standardized  (e.g., 
"checkoff)  STD  medical  record  be 
employed? 

j.  Will  there  be  an  on-site  laboratory 
facility  which  offers  a  range  of  available 
Stat  tests  for  commonly  seen  STD? 

k.  Will  there  be  a  quality  assurance 
procedure  through  which  clinical  care  is 
audited  systematically  and  the 
proficiency  of  stat  laboratory  activities 
are  assessed  periodically  through 
smear/culture  and  serologic  test 
correlations? 

1.  Will  CDC  diagnostic  guidelines  be 
used  (e.g..  bimanual  examinations  for 
women,  complete  genital  examinations 
for  males)? 

m.  Will  the  policies  and  procedures  of 
the  STD  clinic  harmoniously 
complement  the  activities  of  the  disease 
intervention  outreach  component  of  the 
program? 

n.  Will  CDC  recommended  treatment 
schedules  be  used? 

4.  Does  the  applicant  adequately 
assure  that  the  development  and 
operation  of  the  clinical  training 
component  of  the  proposed  P/T  Center 
will  be  according  to  the  P/T  Center 
Guidelines,  in  particular: 

a.  Will  there  be  adequate  training 
space  and  assurances  that  it  will  be 
available  for  all  scheduled  courses? 

b.  Will  classroom  space  be  adequately 
furnished  and  equipped? 


c.  Will  a  P/T  Center  coordinator  be 
identified  or  provided  for  through  a 
proposal  to  create  and  fill  the  position? 

d.  Will  a  clerical  resource  be 
identified  to  assist  the  P/T  Center 
coordinator  or  be  provided  for  through  a 
proposal  to  create  and  fill  such  a 
position? 

e.  Will  the  curricula  be  developed 
according  to  P/T  Center  Guidelines? 

f.  Will  the  clinic  and  stat  laboratory 
practicum  be  structured  so  that 
participants  are  provided  "hands-on" 
practice? 

g.  Will  there  be  an  evaluation  of 
participant  and  medical  school  teaching 
faculty  performance? 

h.  Will  a  minimum  of  400  hours  of 
instruction  be  provided  annually  which 
consists  of  at  least  six  "core"  courses 
(two  of  which  are  "Comprehensive"), 
and  two  different  types  of  course 
offerings,  as  described  in  the  P/T  Center 
Guildelines? 

5.  Is  there  a  commitment  in  principle 
from  a  local  university  medical  school  to 
participate  with  the  applicant  in 
establishing  a  P/T  Center  which 
addresses: 

a.  Part-time  of  a  liaison/coordinating 
person  (A  physician,  preferably  a 
physician  in  the  second  or  third  year  of 
a  fellowship),  with  the  expense  of 
instructional  services  covered  by  the 
most  cost-effective  mechanism  possible. 

b.  The  medical  school's  participation 
in  the  development  of  curriculum 
governed  by  the  P/T  Center  Guidelines. 

c.  A  minimum  of  400  hours  of 
instruction  be  provided  annually  which 
consists  of  at  least  six  "core"  courses 
(two  of  which  are  "Comprehensive"), 
and  two  different  types  of  course 
offerings,  as  described  in  the  P/T  Center 
Guidelines. 

d.  The  medical  school  faculty 
assistance  in  clinic  practicum  through 
the  use  of  residents  or  fellows. 

e.  The  medical  school's  reinforcement 
of  the  provisions  of  the  Clinic  QAG 
during  curriculum  development, 
instruction,  and  precepting  clinic 
practicum. 

f.  The  medical  school's  arrangement 
for  medical  students,  accompanied  by 
faculty  preceptors,  to  rotate  through  the 
P/T  Center  for  training  and  clinic 
practicum. 

6.  Is  the  site  of  the  proposed  P/T 
Center  sufficiently  near  other 
Southeastern  STD  project  areas? 
Convenience  should  be  a  factor  in 
attracting  clinical  training  candidates 
from  these  localities  and  accessibility  by 
car  should  be  a  reasonable  option  (since 
driving  has  been  the  common  mode  of 
travel  used  by  people  throughout  Region 
IV  to  attend  these  courses)? 


7.  Is  the  location  of  the  proposed  P/T 
Center  convenient  to  restaurants  and 
reasonable  hotel/motel 
accommodations  and  accessible  through 
a  local  ground  transportation  system 
from  an  airport? 

8.  Is  there  a  constructive  relationship 
between  the  proposed  P/T  Center  and 
the  needs,  plans,  and  objectives  of  the     . 
State/local  STD  Program? 

9.  Is  there  a  complementary 
relationship  between  the  proposal  to 
establish  a  P/T  Center  and  other  types 
of  training  which  are  currently  being 
provided  in  the  locality? 

10.  Is  the  budget  request  clearly 
explained,  adequately  justified, 
reasonable,  cost-effective,  and 
consistent  with  the  intended  use  of  grant 
funds? 

In  addition,  it  may  be  necessary  for 
the  Program  Services  Branch.  Division  of 
Sexually  Transmitted  Diseases.  CDC.  to 
conduct  a  site  visit  to  assess  the  STD 
clinic(s),  physical  alteration  plans,  and 
organizational  relationships  of  the 
proposed  P/T  Center. 

The  original  and  one  copy  of  the 
application  must  be  subniittorj  to 
Wiiiiam  B.  Lyons,  Executive  Officer. 
Pubic  Health  Service,  HHS  Regional 
Office.  Room  1110, 101  Marietta  Tower, 
Atlanta.  Georgia  30323,  on  or  before  4:30 
p.m.  (e.s.t)  on  November  15. 1964. 

Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date,  or 

2.  Sent  on  or  before  4:30  p.m.  (e.s.t.)  on 
November  15. 1984  and  received  in  time 
for  submission  to  the  independent 
review  group.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications.  Applications  which 
do  not  meet  the  criteria  in  either 
paragraph  1.  or  2.  above  are  considered 
late  applications.  Late  applications  will 
not  be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  and  Regulations  (42  CFR  Part 
122.  as  amended,  and  Part  123) 
implementing  the  National  Health 
Planning  and  Resource  Development 
Act  of  1974. 

Information  on  application 
procedures,  copies  of  application  forms, 
copies  of  application  guidelines,  and 
other  material  may  be  obtained  from 
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Waiiani  a  Lyons.  Executve  Officer. 
Public  Health  Service.  HHS  Regional 
Office.  Room  1110, 101  Marietta  Tower, 
Atlanta.  Georgia  30323.  or  by  calling 
(404)  221-5917  or  FTS  242-6917. 
Technical  assistance  may  be  obtained 
from  Cheryl  A.  Blackmore,  Division  of 
Sexually  TransmiHed  Diseases.  Center 
for  Prevention  Services,  Centers  for 
Disease  Control.  Atlanta,  Georgia  30333. 
Telephone  (404)  329-2558  or  FTS  236- 
2558 

Dated:  September  12, 1984. 
WiUiaiii  C  WatsoD,  Jr.. 

Acting  Director.  Centers  for  Disease  Control 
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Food  and  Drug  Administration 

SuMbdiw  Tablets™.  Sudin«*  Tablets, 
Symblo*  infection;  Witt>dfawai  of 
approval  of  NAOA's 

agency:  Food  and  Drug  Administration. 
action:  Notice 


summary:  The  Food  and  Drug 
Administration  [FDA]  is  withdrawing 
approval  of  three  new  animal  drug 
appUcations  (NADA's).  one  held  by 
Bayvet  Division  of  Miles  Laboratories, 
Inc..  and  two  held  by  Beecham 
Laboratories,  Division  of  Beecham.  Inc. 
The  NADA's  cover  Bayvet's  Suldixine™ 
(sulfadimethoxine)  Tablets  for  treating 
bacterial  infections  in  dogs  and 
Beecham's  Sudine*  (sulfadimethoxine) 
Tablets  and  Symbio*  (sulfadimethoxine) 
Injection  for  treating  bacterial  infections 
in  dogs  and  cats.  The  sponsors 
requested  the  withdrawal  of  approval. 
EFFECTIVE  DATE:  October  1, 1984.. 
FOB  FURTHER  INFORMATION  CONTACT 
David  N.  Scarr.  Center  for  Veterinary 
Medicine  (HFV-214).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1846. 
SWVIBMENTARY  INFORMATION:  Bayvet 
Division  of  Miles  Laboratories,  Inc.,  P.O. 
Box  390,  Shawnee  Mission,  KS  66201,  is 
sponsor  of  NADA  13-602  for  Suldixine™ 
(sulfadimethoxine)  Tablets  originally 
approved  on  June  13, 1967.  for  treating 
bacterial  infections  in  dogs.  By  letter 
dated  May  la  1984,  Bayvet  requested 
withdrawal  of  approval  of  the  NADA 
because  the  drug  is  no  longer  being 
marketed  and  waived  the  opportunity 
for  a  hearing. 

Beecham  Laboratories,  Division  of 
Beecham,  Inc.,  Bristol,  TN  37620,  is 
sponsor  of  NADA  13-526  for  Sudine* 
(sulfadimethoxine)  Injection  for  treating 
bacterial  infections  in  dogs  and  cats. 
NADA  13-526  was  originally  approved 
on  February  1. 1963,  and  NADA  13-527 


was  originally  approved  on  July  26, 1963. 
By  letter  of  June  1, 1984,  Beecham 
requested  withdrawal  of  approval  of  the 
NADA's  because  the  drugs  are  no  longer 
being  marketed. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  347  (21  U.S.C.  360b(e)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.84),  and  in 
accordance  with  §  514.115  Withdrawal 
of  approval  of  applications  (21  CFR 
514.115).  notice  is  given  that  approval  of 
NADA  13-«)2  for  Suldixine™ 
(sulfadimethoxine)  Tablets.  NADA  13- 
526  for  Sudine*  (sulfadimethoxine) 
Tablets,  and  NADA  13-527  for  Symbio* 
(sulfadimethoxine)  Injection  is  hereby 
withdrawn,  effective  October  1, 1984. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  those  portions  of  the 
regulations  that  reflect  these  approvals. 

Dated:  September  7. 1984, 
Lesier  Vt  Crawford. 
Director.  Cento- for  Veterinary  Medicine. 
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[Docket  No.  84P-0277] 

Canned  Green  Beans  Deviating  From 
Identify  Standard;  Temporary  Permit 
for  Market  Testing 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Truitt  Brothers.  Inc..  and  Continental 
Can  Co..  Inc.,  to  market  test 
experimental  packs  of  canned  green 
beans  containing  added  zinc  chloride. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 
DATES:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19, 1984. 

FOR  FURTHER  INR>RMATION  CONTACT: 

F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-48&- 
0107. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 


and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Truitt  Brothers,  Inc.. 
P.O.  Box  309.  Salem.  OR  97308.  and 
Continental  Can  Co..  Inc.,  51  Harbor 
Plaza,  Box  Number  10004,  Stamford,  CT 
06904-2004. 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonably  necessary  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  meets 
all  requirements  of  S  155.120  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210,000  cases  of  number 
303  cans  and  190,000  cases  of  number  10 
cans  of  the  test  product.  The 
experiments!  r>nr-\et  nf  fh^  test  product 
Will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Truitt  Brothers 
Plant,  Salem,  OR  97308. 

The  principal  display  panel  of  the 
label  states  the  product  name  as  "Cut 
Green  Beans"  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19, 1984. 

Dated:  September  12, 1984. 
Sanford  A.  ^4iUer. 

Director.  Center  for  Food  Safety  and  App/ied 

Nutrition. 

|n«  Doc.  84-24871  Filed  9-19-84;  845  ami 
BILUNO  CODE  416(M>1-«I 


[DocketNo.  84P-0278I 

Canned  Green  Beans  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing" 
that  a  temporary  permit  has  been  issued 
to  the  Lakeside  Packing  Go.  and 
Continental  Can  Co..  Inc.,  to  market  test 
experimental  packs  of  canned  green 
beans  containing  added  zinc  chloride. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 
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DATES:  The  permit  Lb  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19, 1984. 

FOn  FURTHEfl  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFF-214],  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-485- 
0107. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
de\iating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  the  Lakeside  Packing 
Co..  P.O.  Box  1127,  Manitowoc.  WI 
54220,  and  Continental  Can  Co.,  Inc.,  51 
Harbor  Plaza,  Box  Number  10004, 
Stamford,  CT  06904-2004. 

;i<c  i-'tiiau  Lo'vtib  iiiniicil  iiiter:>ltite 
marketmg  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  green  beans  prescribed  in  21 
CFR  155.120  [canned  green  beans  and 
canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonably  necessary'  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  meets 
all  requirements  of  §  155.120,  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210,000  cases  of  number 
303  cans  and  190,000  cases  of  number  10 
cans  of  the  test  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Lakeside  Packing 
Co,  Plant,  Manitowoc,  WI  54220. 

The  principal  display  panel  of  the 
label  states  the  product  name  as  "Cut 
Green  Beans"  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19,  1984. 

Dated:  September  12,  1984. 

Sanford  A.  Miller. 

Director,  Cen  ter  for  Food  Safely  and  Applied 
Nutrition. 

|FK  Doc  »*-MS7l  FUad  B-IA-M.  KM  ami 
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[Dedwt  Ma  MP-OZTS] 

Canned  Qr««t  Bean*  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  llaricet  Testing 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Rogers  Walla  Walla  and  Continental 
Can  Co.,  Inc.,  to  market  test 
experimental  packs  of  canned  green 
beans  containing  added  zinc  chloride. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  food, 

dates:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19,  1984. 
FOR  FURTHER  INFORMATION  CONTACT 

F.  Leo  Kauffman,  Center  for  Food  Safety 

p.vd  Applied  Nutrition  [I{rF-:;i4i,  i  oud 
and  Drug  Administration,  200  C  Street 
SW.,  Washington.  DC  20204,  202-48S- 
0107. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facihtate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identify  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Rogers  Walla  Walla, 
P.O.  Box  99a  Walla  Walla,  WA  99362, 
and  Continental  Can  Co.,'lnc.,  51  Harbor 
Plaza,  Box  Number  10004,  Stamford.  CT 
06904-2004 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  carmed  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonable  necessary  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  meets 
all  requirements  of  S  155.120.  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210,000  cases  of  number 
303  cans  and  190.000  cases  of  number  10 
cans  of  the  test  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Rogers  Walla 
Walla  Plant,  Milton-Freewater.  OR 
97862. 


The  principal  display  panel  of  the 
label  statBfl  the  product  name  at  "Cut 
Green  Beam"  and  each  of  the 
ingredienta  used  ia  stated  on  the  label  ai 
required  by  the  apphcable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19, 1984. 

Dated:  September  12. 1984. 

Sanford  A.  MHIer. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc  84-24873  FIIkJ  8-19-84:  8:45J 
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[Docket  No.  •4P-0281] 

Canned  Green  Beans  Deviating  From 
identity  Standard;  Temporary  Permit 
for  Market  Teeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  [FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  the  Friday  Canning  Corp.  and 
Continental  Can  Co.,  Inc.,  to  market  test 
experimental  packs  of  canned  green 
beans  containing  added  zinc  chloride. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 
DATES:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  19, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.  Leo  Kauffman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-214),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202^85- 
0107. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facihtate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  the  Friday  Canning 
Corp.,  150  West  First  St.,  Box  129,  New 
Richmond,  WI  54017,  and  Continental 
Can  Co.,  Inc.,  51  Harbor  Plaza,  Box 
Number  10004,  Stamford,  CT  06904-2004. 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
carmed  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  carmed  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
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canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonably  necessary  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  meets 
all  requirements  of  §  155.120,  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210.000  cases  of  number 
303  cans  and  190,0(X1  cases  of  number  10 
cans  of  the  lest  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Friday  Canning 
Corp.  plant,  Cambria.  WI  53923. 

The  principal  di.spl.iy  panel  of  the 
label  st.ites  the  product  name  as  "Cut 
Green  Beans"  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  IS  introduced  into  interstate 
commerce,  but  no  later  than  December 
19.  1984. 

Udted.  September  12.  1984. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 
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Health  Resources  and  Services 
Administration 

Hill-Burton  Program;  Medical  Facility 
Construction  and  Modernization; 
Federal  Rigtit  of  Recovery  and 
Calculation  of  Interest  Charges 

agency:  Health  Resources  and  Services 
Administration.  HHS. 

action:  Notice. 


summary:  On  July  18, 1984,  the 
President  signed  the  Deficit  Reduction 
Act  of  1984.  The  law  contains  several 
provisions  affecting  medical  facilities 
which  are  assisted  under  the  Hill-Burton 
Program  and  which  transfer  ownership 
or  control  or  cease  to  be  used  as 
medical  facility.  These  provisions 
include  authority  to  waive  the  Federal 
right  of  recovery  and  methods  of 
calculating  interest  when  recovery  is  not 
waived. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R.  Ashbaugh,  Assistant  Surgeon 
General,  Acting  Associate  Director  for 
Health  Facilities.  Bureau  of  Health 
Maintenance  Organization  and 
Resources  Development.  5600  Fishers 
Lane.  Room  11-03,  Rockville,  Maryland 
20857,  Attention:  Lynn  Rothberg.  301 
443-3466. 


SUPPLEMENTARY  INFORMATION:  Section 
2381  of  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369)  amended  Sections  609 
and  1622  of  the  Public  Health  Service 
(PHS)  Act  (42  U.S.C.  291;  300s-la).  the 
sections  relating  to  recovery  of  Federal 
funds  from  assisted  facilities.  Generally, 
these  sections  provide  for  recovery  of 
the  Federal  share  whenever  there  is  a 
change  of  status  in  the  facility,  i.e..  a 
transfer  of  ownership  or  control  to  a 
proprietary  (private  profitmaker)  or 
when  the  use  of  the  facility  is  changed. 
The  amendments  to  sections  609  and 
1622  may  be  summarized  as  follows: 

(1)  The  transferor  of  facility  must 
provide  written  notice  to  the  Secretary 
of  a  sale  or  transfer  within  10  days  of 
the  sale  or  transfer 

(2)  The  owmer  of  a  facility,  the  use  of 
which  is  changed,  must  provide  written 
notice  to  the  Secretary  within  10  days  of 
the  change; 

(3)  For  facilities  that  take  longer  than 
180  days  from  the  date  of  the  change  of 
status  to  negotiate  a  recovery  amount, 
iiuci't-oi  v„ia  begm  10  aucrue  on  Oie 
eventual  recovery  amount  beginning  180 
days  after  receipt  of  the  notice  by  the 
Secretary; 

(4)  For  facilities  that  fail  to  notify  the 
Department  of  Health  and  Human 
Services  of  a  change  in  status  (sale, 
transfer,  or  change  of  use)  within  10 
days  of  the  change,  interest  will  begin  to 
accrue  on  the  date  of  the  change  of 
status;  and 

(5)  Proprietary  entities  that  buy  or 
obtain  control  of  a  Hill-Burton  facility 
may  be  granted  a  waiver  of  recovery  by 
the  Secretary  if  the  facility  establishes 
an  irrevocable  trust  in  accordance  with 
the  statute  that  pays  for  medical  care 
delivered  to  persons  unable  to  pay. 

Section  609  and  1622  of  the  PHS  Act 
as  amended  continue  to  assert  the 
Government's  right  of  recovery  on  any 
facility  that  changes  to  ineligible  control 
or  use  at  any  time  within  20  years  after 
the  completion  of  construction.  The  most 
common  cause  for  recovery  has  been 
sale  or  lease  to  an  entity  not  originally 
eligible  to  have  received  Hill-Burton 
assistance,  most  commonly  proprietary 
or  investor-owned  entities.  Section  609 
and  1622  also  provide  a  general  basis  for 
calculating  recovery  claims,  and  provide 
for  waiver  of  recovery  if  the  Secretary 
determines  there  is  good  cause  for  other 
use  of  the  facility. 

Public  Law  98-369  applies  to  Hill- 
Burton  facilities  as  of  July  18, 1984,  the 
date  of  enactment  of  the  law. 
Consequently,  interest  charges  as 
specified  in  the  law  will  be  applied  to 
recovery  actions  that  are  pending  after 
that  date.  In  the  case  of  facilities  which 
changed  status  before  the  dale  of 
enactment,  interest  would  not  begin  to 


accrue  until  30  days  after  enactment;  but 
in  no  case  earlier  than  180  days  from  the 
date  of  the  change  of  status  regardless 
of  when  the  facility  notified  the 
Secretary  of  the  change. 

The  amendments  to  sections  609  and 
1622  of  the  PHS  Act  now  allow  the 
Secretary  the  option  of  waiving  recovery 
in  situations  where  recovery  was 
previously  required.  Accordingly,  for  a 
buyer  to  be  eligible  for  a  waiver  of 
recovery,  an  irrevocable  trust  must  be 
established  to  pay  for  care  provided  to 
those  unable  to  pay.  The  buyer  must 
establish  this  trust  in  an  amount  equal 
to  the  greater  of  (a)  twice  the  amount  of 
the  remaining  Hill-Burton 
uncompensated  care  obligation,  or  (b) 
the  amount  that  would  have  been  due  . 
under  recovery.  In  addition  to 
establishing  a  trust  and  complying  with 
the  Hill-Burton  uncompensated  services 
regulations,  the  new  owner  must  also 
agree  to  comply  with  the  Hill-Burton 
community  service  regulations  {42  CFR 
Part  124.  Subpart  G). 

The  law  requires  that  regulations  be 
developed  and  published  to  implement 
the  waiver  option.  This  option  will  not 
be  available  to  any  facility  that  has 
entered  into  a  recovery  agreement. 

In  addition  to  the  provisions  described 
above,  the  amendments  also  require  that 
the  Secretary  conduct  a  study  to 
determine  whether  the  Hill-Burton 
uncompensated  services  regulations 
should  distinguish  between  hospitals 
and  long-term  care  facilities  assisted 
under  Titles  VI  and  XVI  of  the  PHS  Act. 

Recovery  provisions  of  section  609 
also  apply  to  those  grant  program 
projects  which  operated  in  conjunction 
with  Hill-Burton,  providing  health 
facility  construction  grants  approved 
under  the  signature  authority  of  the 
Secretary  (HHS/HEW).  Section  609  is 
applicable  to  those  projects  aided  either 
solely  by  the  Hill-Burton  program  and/ 
or  one  of  the  following  programs:  Public 
Works  Acceleration  Act  of  1962,  Pub.  L. 
87-658  (42  U.S.C.  2641  et  seq.);  District  of 
Columbia  Medical  Facilities 
Construction  Act  of  1968.  82  Stat.  631 
(Pub.  L.  90-457);  and  Appalachian 
Regional  Development  Act  of  1965.  as 
amended  (40  U.S.C.  App.). 

In  addition,  the  following  Federal 
grant  programs  are  subject  to  the 
provisions  of  section  609  if  the  funds 
from  the  program  provided 
supplementary  assistance  to  Hill-Burton 
projects:  Public  Works  and  Economic 
Development  Act  of  1965  (42  U.S.C.  3121. 
et  seq.);  and  Local  Public  Works  Capital 
Development  and  Investment  Act  of 
1976  (Pub.  L.  94-369). 
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Dated:  Seplemlfer  10.  1964. 
Robert  Graham, 

Adminiatrator.  Assistant  Surgeon  Genera/. 
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National  Institutes  of  Health 

Blood  Diseases  and  Resources 
Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Blood 
Diseases  and  Resources  Advisory 
Committee.  National  Heart.  Lung,  and 
Blood  Institute,  October  29-30.  1984. 
National  Institutes  of  Health.  9000 
RockviLle  Pike.  Bethesda,  Maryland 
20205.  The  Committee  will  meet  in 
Building  31,  Conference  RiKjm  8,  C 
Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  AM  to  5:00  PM  on 
October  29.  and  from  8:30  .VM  to 
adjournment  on  October  30,  to  discuss 
the  status  of  the  Blood  Diseases  and 
Resources  program  needs  and 
opportunities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms,  Terry  Bellicha,  Chief.  Public 
Inquiries  and  Reports  Branch.  .National 
Heart.  Lung,  and  Blood  Institute, 
Building  31.  Room  4A21.  National 
Instrtutes  of  Health,  Bethesda.  Maryland 
20205,  phone  (301)  49&-4236,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  Committee  members. 

Dr.  Fann  Harding.  Assistant  to  the 
Di,  ector.  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute,  Federal  Buildi.-g.  Room 
5A-G8,  National  Institutes  of  Health. 
Bethesda,  Maryland  20205.  phone  (301) 
496-1817.  will  furnish  substantitve 
program  information.  • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  13.839.  Blood  Diseases  and 
Resources  Research.  .National  Institutes  of 
Health) 

Dated:  September  12,  1984. 
Betty  ].  Beveridge. 

■\7//  Committee  Management  Officer. 
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Arteriosclerosis,  Hypertension  and 
Lipid  Metabolism  Advisory  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute.  October  29-30. 1984, 
Conference  Room  3.  Isl  Floor,  A-Wmg. 
Building  31.  National  Institutes  of 


Health,  Bethesda,  Maryland  20205.  The 
entire  meeting  will  be  open  to  the  public 
from  8;30  a.m.  to  approximately  5:00  p.m. 
on  Monday,  October  29.  and  from  8:30 
a.m.  to  adjournment  on  Tuesday. 
October  30,  to  evaluate  program  support 
in  Arteriosclerosis,  Hypeflension  and 
Lipid  Metabolism.  Attendance  by  the 
public  will  be  limited  on  a  space 
available  basis. 

Ms.  Terry  Bellicha.  Chief,  Public    ' 
Inquiry  and  Rrports  Branch,  National 
Heart,  Lung,  and  Blood  Institute. 
Building  31.  Room  4A21,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20205,  (301)  496-^236.  will  provide  " 
summaries  of  the  meeting  and  rosters  of 
the  committee  members. 

Dr.  G.  C.  McMillan,  Associate 
Director,  Arteriosclerosis.  Hypertension 
and  Lipid  Metabolism  Program.  NHLBl. 
Room  4C-12.  Federal  Building.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20205.  (301)  496-1613.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  September  12.  1984. 
Betty ).  Beveridge, 

SIH  Committee  Management  Officer 
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Health  Resources  and  Services 
Administration 

Statement  of  Organizatton.  Functions 
and  Delegations  of  Authority 

Part  H,  Chapter  f-fB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24.  August  31, 
1982,  as  amended  at  48  FR  54538, 
December  5, 1983),  is  amended  to  reflect 
the  transfer  of  the  health  facilities 
construction  activities  under  Titles  VII 
and  VIII  from  the  Division  of  Facilities 
Financing  to  the  Division  of  Facilities 
Conversion  and  Utilization  in  the  Office 
of  the  Associate  Director  for  Health 
Facilities,  Bureau  of  Health 
Maintenance  Organizations  and 
Resources  Development 

Under  SecUon  HB-10.  Organization 
and  Functions,  make  the  following 
amendments: 

1.  In  the  statement  for  the  Division  of 
Facilities  Financing,  delete  item  number 
(4)  and  renumber  (5)  thru  (8)  to  (4)  thru 
(7)  respectively. 

2.  In  the  statement  for  the  Division  of 
Facilities  Conversion  and  Utilization, 
delete  the  "and"  before  item  number 
(11),  change  the  period  at  the  end  of  item 


number  (11)  to  a  semicolon,  and  add  the 
following  after  item  (11): 

"and  (12)  in  close  coordinat4on  with  the 
Bureau  of  Health  Professions.  HRSA 
deveiops  regulatioiu,  policies,  and 

procedures  for  administering  and  nonitoring 
health  professions  educational  and  nurse 
training  facilities  construction  grant  or  loan 
programs." 

Dated:  August  10.  19S4. 

Robert  Graham.  M.D.. 

Administrator.  Health  Resources  and 
Ser\ices  Administration 

IFR  Doc  M-24B40 Filed  »-18-M.  845  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

(Docket  No.  N-84-14511 

Advisory  Committee  on  Contract 
Document  Reform:  Meeting 

AGENCY:  Department  of  Hotising  and 
Urban  Development. 

ACTION:  Notice  of  meeting  of  the 
Advisory  Committee  on  Contract 
Document  Reform. 

summary:  The  eighth  meeting  of  the 
Committee  on  Contract  Document 
Reform  has  been  scheduled  for  Tuesday, 
September  25, 1964  at  9:30  a.m.  in  the 
Under  Secretary's  Conference  Room 
(10106)  at  the  Department  of  Housing 
and  Urban  Development  451  7th  Street 
S.W.,  Wariiington.  DC.  20410. 

The  purpose  of  the  meeting  is  to 
discuss  and  analyze  suggested 
amendments  to  contract  document 
clauses. 

This  meeting  is  of)en  to  the  public. 
Any  interested  persons  may  attend, 
appear  before,  or  file  statments  with  the 
Committee.  Oral  statements  may  be 
made  at  the  meeting  at  the  time  and  in 
the  manner  permitted  by  the  committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Tropp,  Department  of  Housing  and 
Urban  Development  451  7th  Street  SW.. 
Washingtoa  D.C.  204ia  Telephone: 
(202)  755-5561  (This  is  not  a  toll-free 
number). 

Dated:  September  17. 1964. 

Philip  Abramt, 

Under  Secretory,  Department  of  Housing  and 
Urban  Development. 

|FS  Ddc  M-MV3  ra«l  »-t*-M.  kU  am) 
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[Dock«t  No.  N-84-144«| 

Notice  of  SuiMDission  of  Proposed 
information  Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neil,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Exncu'ive  Office  Building,  Washington. 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW., 
Washington,  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatment  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  ofTicial  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Requisition  of  Funds, 

Requisition  for  Partial  Annual 

Contributions  (HAPP) 
Office:  Housing 
Form  number  HUE)-52663 
Frequency  of  submission;  On  Occasion 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  13.112 
Status:  Revision 
Contact:  Myra  Newbill.  HUD,  (202)  755- 

5720; 
Robert  Neal,  OMB,  (202)  395-7316 

Proposal:  Inspection  Form;  Section  8 

Existing  Housing  Program 
Office:  Housing 
Form  number:  HUD-52580 
Frequency  of  submission:  Annually 
Affected  pubbc:  State  or  Local 

Governments 
Estimated  burden  hours:  400,000 
Status:  Revision 
Contact:  Gerald  Benoit,  HUD,  (202)  755- 

5433; 
Robert  Neal,  OMB,  (202)  395-7316 

Proposal:  Section  8  Housing  Assistance 
Payments  Program— Report  on 
Program  Utilization — Existing  Housing 

Office:  Housing 

Form  numben  HUD-52683/ 52684 

Frequency  of  Bubmission:  Quarterly 

Affected  public:  State  or  Local 
Governments 

Estimated  burden  hours:  16,000 

Status:  Revision 

Contact:  Myra  Newbill,  HUD,  (202)  75&- 
5720; 

Robert  Neal,  OMB,  (202)  39S-7316 

Proposal:  Monthly  Digest  of  Current 

Housing  Situation — Quarterly 

Supplement 
Office:  Housing 

Form  number:  HUD-2499  and  2499-A 
Frequency  of  submission:  Monthly  and 

Quarterly 
Affected  public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  800 
Status:  Extension 
Contact:  John  N.  Dickie,  HUD,  (202)  755- 

7272; 
Robert  Neal,  OMB,  (202)  39^-7316 

Proposal:  Voucher  for  Payment  of 

.Annual  Contributions.  HAPP  (Housing 
Assistance  Payments  Program),  and 
Operating  Statement 

Office:  Housing 

Form  numben  HUD-52681/ 52682 

Frequency  of  submission:  On  Occasion 

Affected  public:  State  and  Local 
Governments 

Estimated  burden  hours:  19,558 

Status:  Revision 

Contact:  Myra  Newbill,  HUD.  (202)  755- 
5720: 


Robert  Neal,  OMB,  (202)  395-7316 

Proposal:  Certification/Recertification  of 

Tenant  Eligibility  and  Worksheets  for 

Computing  Gross/Net  Family 

Contribution 
Office:  Housing 
Form  number:  HUD-50059,  50059  a,  b,  c. 

d,  e,  f,  and  g;  and  50059  REF  a,  b,  c,  d, 

and  f. 
Frequency  of  submission:  Annually 
Affected  public:  Individuals  or 

Households  and  Businesses  or  other 

For-Profit 
Estimated  burden  hours:  2,96,333 
Status:  Revision 
Contact:  Judy  Lemeshewsky,  HUD,  (202) 

755-6870; 
Robert  Neal,  OMB,  (202)  395-7318 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U,S,C.  3535(d). 
Dennis  F.  Geer, 

Director,  Office  of  Information  Policies  and 
Systems. 

(FR  Doc.  8+-E48S8  Filed  9-19-M:  845  am) 
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[Docket  No.  N-84-1447] 

Notice  of  Subnnlsslon  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

for  further  information  contact: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington,  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
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office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows; 

Notice  of  Submission  of  Proposed 
Information  Collection  to  QMS 

Proposal:  Section  8  Existing  Housing 
Assistance  Payments  Program — 
Application  for  Existing  Housing 

Office;  Housing 

Form  number:  HUD-52515 

Frequency  of  Submission:  On  Occasion 

Affected  Public:  State  or  Local 
Governments 

Estimated  burden  hours:  6,000 

Status:  Revision 

Contact:  Myra  Newbill,  HUD,  (202)  755- 
7707; 

Robert  Neal.  OMB,  (202)  395-7316. 

Proposal;  Section  8  Existing  Housing 

Allowances  for  Tenant  Furnished 

Utilities  and  Other  Services 
Office:  Housing 
Form  number:  HUD-52667 
Frequency  of  Submission:  On  Occasion 
Affected  Public;  State  or  Local 

Governments 
Estimated  burden  hours:  14.000 
Status:  Revision 
Contact:  Gail  Williamson,  HUD.  (202) 

755-6596; 
Robert  Neal,  OMB.  (202)  395-7316. 

Authority:  Sec  3507  of  the  Pape^^^•o^k 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated;  August  30,  1984. 

Dennis  F.  Gear, 

Director.  Office  of  Information  Policies  and 
Systems 

|FR  Doc   84-2485P  Filed  »-19-84;  845  am| 
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(Docket  No.  N-»4-1446] 

Notice  of  SulMnission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Commehts  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
urban  Development,  451  7th  Street,  SW., 
Washington,  D.C.  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mortgage  Insurance — Single 
Family  Claims  Without  Conveyance 
of  Title 

Office:  Housing 

Form  number;  None 

Frequency  of  submission:  On  Occasion 

Affected  public;  Business  or  other  for- 
profit 

Estimated  burden  hours:  31,000 

Status:  Revision 

Contact:  Sally  McCormick,  HUD,  (202) 
755-6672; 

Robert  Neal,  OMB,  (202)  395-7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated;  August  27, 1984. 
Dennis  F.  Geer, 
Director. 
Office  of  Information  Policies  and  Systems. 

IH)  Doc  M-24aao  Filed  »-1»-M.  8:4!  ami 
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[Docket  No.  N-94-1445] 

Notice  Of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.W.,  Washington.  D.C.  20410,  telephone 
(202)  755-6050,  This  is  not  a  toll-free 
number. 

supplementary  information:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
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office  of  the  agency  to  collect  the 
information;  (3)  the  agency  fonn  number, 
if  applicable:  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Community  Development 

Block  Grant  States  Program 
Office:  Community  Planning  and 

Development 
Form  Number:  None 
Frequency  of  submission:  Annually 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  26,400 
Status:  Revision 
Contact:  Bryant  Monroe,  HUD,  (202) 

755-6322: 
Robert  Neal,  OMB.  (202)  395-7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  21.  1984. 
Dennis  F.  Geer, 

Director  Office  oflnformaUon  Policies  and 
Systems. 

(FR  Doc  84-24861  Filed  9-19-84.  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Deveiopment 

(Docket  No.  N-64-1449;  FR-19871 

Announcement  of  the  Local  Property 
Urban  Homesteading  Demonstration 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  solicitation  for 
appUcations  to  participate  in  the  Local 


Property  Urban  Homesteading 
Demonstration  Program. 

SUMMARY:  HUD  is  soliciting  applications 
from  States  and  units  of  general  local 
government  to  participate  in  a  Local 
Property  Urban  Homesteading 
Demonstration  Program.  This 
Demonstration  will  encourage  States 
and  units  of  general  local  government  to 
develop  effective  programs  to  use 
unoccupied,  one-  to  four-family  housing 
units  that  are  in  the  process  of  public 
lien  foreclosure  (not  necessarily 
meaning  that  the  legal  proceedings  have 
commenced)  by  providing  Section  810 
funds  for  the  acquisition  of  these  local 
properties  which  are  suitable  for  an 
urban  homesteading  program,  as 
authorized  by  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (Pub.  L.  98- 
181).  Approved  applicants  (recipients) 
will  be  expected  to  provide  program 
administration,  interim  property 
management,  assurance  of  rehabilitation 
financing,  and  homeowner  training  and 
technical  assistance. 
DATE;  Proposal  due  date:  An  application 
to  participate  in  the  Local  Property 
Urban  Homesteading  Demonstration 
Program  must  be  received  by  HUD  or 
postmarked  by  5:00  p.m.  on  October  22, 
1984. 

ADDRESSES:  HUD  requests  two  copies  of 
the  applications.  One  copy  shall  be  sent 
to  the  HUD  Field  Office  having 
jurisdiction  over  the  applicant,  attention 
Director,  Community  Planning  and 
Development,  and  the  other  copy  shall 
be  sent  to  HUD  Headquarters,  listed 
below: 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R.  Burk,  Director,  Urban 
Homesteading  F¥ogram,  or  Lou 
Thompson,  Room  7168,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S.W.,  Washington  DC. 
20410,  telephone  (202)  755-5324.  This  is 
not  a  toll-free  number. 
SUPPt^MENTARY  INFORMATION: 

Background 

Section  810  of  the  Housing  and 
Community  Development  Act  of  1974 
authorizes  the  HUD  Urban 
Homesteading  Program  under  which 
States  and  units  of  general  local 
government  acquire  HUD-owned, 
unoccupied,  unrepaired  single  family 
properties  for  no  consideration.  The 
States  and  local  governments  transfer 
the  properties  for  a  nominal 
consideration  to  individuals  and 
families  conditioned  on  their  being 
rehabilitated  and  occupied  as  a 
principal  residence  for  a  period  of  three 
years  (now  five  years).  Subsequent 
amendments  to  Section  810  expanded 


the  program  to  include  the  transfer  of 
single  family  properties  owned  by  the 
Secretary  of  Agriculture  and  the 
Administrator  of  Veterans  Affairs.  For 
these  Federally-owned  properties,  funds 
appropriated  for  the  Section  810  Urban 
Homesteading  Program  are  used  by 
HUD  to  reimburse  the  applicable 
Federal  agency's  housing  loan  fund  for 
the  value  of  the  property  transferred. 

The  Section  810  amendments 
contained  in  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (Pub.  L  98- 
181.  Sec.  122)  focused  the  priority  of  the 
Urban  Homesteading  Program  toward 
providing  homeownership  opportunities 
for  those  individuals  and  families  most 
in  need  of  housing.  They  also  give 
homesteaders  three  years  to  rehabilitate 
the  property  in  order  to  let 
homesteaders  use  sweat  equity  in  lieu  of 
more  expensive  contract  labor  to  do  the 
needed  rehabilitation  work.  TTie 
occupancy  requirement  was  extended 
from  three  to  five  years.  Additionally, 
the  1983  amendments  authorized  HUD 
to  undertake  a  Local  Property  Urban 
Homesteading  Demonstration  Program 
under  a  new  Section  810(i). 

HUD  is  statutorily  mandated  to  give  a 
preference  to  demonstrations  "involving 
the  acquisition  of  properties  that 
become  available  in  satisfaction  of 
public  liens  such  as  tax  liens"  (Section 
810(i)(2)).  To  implement  this  provision 
for  the  demonstration,  HUD  will  select 
only  those  applicants  whose  program 
designs  limit  acquisition  to  these 
properties.  (See  paragraph  2  of  the 
"Program  Requirements"  section  of  this 
Notice.) 

Purpose  of  Demonstration 

Property  abandonment  is  a  serious 
problem  for  cities.  It  causes  rapid 
decline  of  neighborhoods,  decreases  the 
local  tax  base,  lowers  property  values, 
and  increases  costs  (both  public  and 
private)  to  implement  corrective 
measures.  States  and  localities  need  to 
think  more  broadly  about  their 
abandonment  problems  and  to  develop 
strategies  to  reduce  abandonment.  The 
Local  Property  Urban  Homesteading 
Demonstration  Program  is  another 
mechanism  that  recipients  may  use  to 
assist  in  their  anti-abandonment  efforts. 

The  purpose  of  the  Local  Property 
Urban  Homesteadinsi  Demonstration 
Program  is  to  test  the  feasibility  of 
recipients  (States  and  units  of  general 
local  government)  acquiring  for 
homesteading  use  properties  that  are  in 
the  process  of  tax  foreclosure. 
Recipients  are  encouraged  to  develop 
ways  to  acquire  the  properties  prior  to 
completion  of  the  foreclosure  process.  In 
this  regard,  the  Department  is  concerned 
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that  the  often  lengthy  public  lien 
foreclosure  process  may  contribute  to 
greater  deterioration  and  abandonment 
of  local  properties  than  is  necessary. 
While  the  Department  recognizes  that 
the  public  lien  foreclosure  procedures 
are  designed  to  protect  property  owners 
from  immediate  loss  of  their  properties 
and  therefore  their  investments,  the 
slowness  of  the  process  may  create 
incentives  for  owners  to  disinvest  and 
drain  their  properties  of  any  or  all 
economic  value  before  they  can  become 
available  for  acquisition  and  future  re- 
use by  another  owner. 

The  Department  encourages  recipients 
to  select  properties  that  are  in  the  early 
stages  of  foreclosure,  so  that  little 
deterioration  has  occurred  and  the 
rehabilitation  costs  will  be  affordable  to 
homesteaders.  This  can  be  done  through 
direct  negotiation  with  the  owner  at  any 
time  during  the  foreclosure  process. 
With  respect  to  specific  property 
eligibility  requirements,  see  paragraph  2 
under  "Program  Requirements." 

Program  Requirements 

1.  Eligible  Applicants 

Any  State  or  unit  of  general  local 
government  as  defined  in  24  CFR  Part 
590  may  apply  to  participate  in  the  Local 
Property  Urban  Homesteading 
Demonstration  Program.  Preference  will 
be  given  to  applicants  that  submit 
innovative  proposals  meeting  the 
purpose  of  the  demonstration. 
Applicants  need  not  have  an  existing 
urban  homsteading  program;  however, 
those  with  existing  homesteading 
programs  may  find  it  easier  to  develop 
applications  because  of  their  experience 
with  the  various  legal  and 
administrative  problems  involved  and 
because  of  their  already  existing 
capacity  to  supervise  and  manage 
homesteading  activities. 

2.  Eligible  Properties 

Any  one-  to  four-family  residence  that 
is  (a)  "in  the  process  of  tax  foreclosure," 
(b)  not  occupied  by  a  person  legally 
entitled  to  reside  there,  (c)  in  need  of 
repair,  and  (d)  designated  by  the 
recipient  for  use  in  a  local  property 
urban  homesteading  program,  may  be 
acquired  using  Section  810  funds  (and 
any  other  available  funds  that  the 
recipient  may  provide  for  acquisition). 
The  recipient,  or  its  agency  designated 
to  carry  out  the  demonstration,  must 
acquire  unencumbered,  fee  simple  title 
to  the  property,  so  that  it  is  able  to 
convey  such  title  to  the  homesteader 
upon  completion  of  the  5-year 
homesteading  period  and  the  other 
obligations  of  the  homesteader 
agreement.  (See  paragraph  6.g.  below.) 


For  the  purpose  of  this  demonstration, 
property  "in  the  process  of  tax 
foreclosure"  means  property  (a)  for 
which  taxes  are  delinquent  and 
constitute  a  lien  on  the  property,  and  (b) 
which  is  substantially  within  tlie  tax 
foreclosure  process,  although  not 
necessarily  subject  to  judicial 
foreclosure  proceedings.  Since  it  is  not 
possible  in  this  Notice  to  specify  a 
definition  which  would  work  in  each 
community,  each  applicant  shall  submit 
its  own  proposed  definition  for  HUD 
approval.  Each  applicant  should  review 
applicable  laws  and  in  its  application 
propose  an  appropriate  minimum  level 
of  involvement  in  the  tax  foreclosure 
process  suitable  for  both  the 
demonstration  and  local  procedures  and 
circumstances. 

3.  Eligible  Costs 

No  local  program  administrative  costs 
or  costs  of  property  rehabilitation  may 
be  paid  with  Section  810  funds.  Costs 
payable  from  Section  810  funds  are 
limited  to  the  following: 

(a)  The  actual  cost  of  acquisition  of 
unencumbered  title  to  the  property, 
which  shall  not  exceed  the  greater  of 
either  the  appraised  as-is  value  of  the 
property  or  the  amount  of  the  tax  lien; 
however,  in  no  case  shall  the  cost  of 
acquisition  exceed  $15,000  for  a  one-unit 
family  residence  and  an  additional 
$5,000  for  each  additional  unit  of  two-  to 
four-family  residences. 

"Appraised  as-is  value  of  the 
property"  is  defined  as  the  fair  market 
value  of  the  property  in  its  existing 
condition  prior  to  acquisition,  without 
the  projected  rehabilitation  or 
improvements  in  the  target 
neighborhood  as  determined  by  a 
qualified  appraiser. 

(b)  Other  reasonable  costs  related  to 
property  acquisition  and  closing  that  are 
customary  charges  paid  by  a  purchaser 
of  real  property  for  the  jurisdiction;  for 
example,  closing  fees,  acceptable  title 
evidence,  title  policy,  legal  fees.  These 
related  costs  may  be  added  to  the 
otherwise  eligible  amounts  under 
paragraph  (a). 

4.  Eligible  Homesteaders 

Homesteaders  shall  be  "lower  income 
families  '  as  defined  in  Section  3(b)(2)  of 
the  United  States  Housing  Act  of  1937. 
which  includes  single  person 
households.  Generally,  this  means  that 
the  family's  annual  income  does  not 
exceed  80%  of  the  median  income  for  the 
area,  adjusted  for  family  size  as 
determined  by  the  Secretary.  For  the 
Demonstration,  the  family's  annual 
income,  permissible  adjustments  to 
income,  and  the  median  income  for  the 
area  shall  be  determined  in  accordance 


with  the  requirements  for  the  Section  8 
Program  in  24  CFR  Part  813. 

5.  Resources  Provided  by  HUD 

HUD  will  set  aside  up  to  $1,000,000  of 
the  amount  appropriated  under  Urban 
Homesteading  for  each  of  Fiscal  Years 
1984  and  1985  for  States  and  units  of 
general  local  government  to  purchase 
one-  to  four-family  residential 
properties,  suitable  for  a  local  property 
urban  homesteading  program  meeting 
the  standards  of  this  Notice.  The  cost  of 
evaluating  this  demonstration  is 
included  in  the  set  aside  amount. 

fi.  Local  Property  Demonstration 
Program  Design 

Each  applicant  has  flexibility  to  . 
design  its  program  to  meet  local  needs 
within  the  parameters  of  the 
demonstration.  However,  all  program 
designs  must  contain  the  following: 

a.  Property  Selection:  (1)  Properties 
must  be  in  such  condition  that  a  lower 
income  family  can  afford  to  make 
repairs  and  operate  the  property. 

(2)  No  property  may  be  selected  which 
at  the  time  of  purchase  is  occupied  by  a 
person  legally  entitled  to  reside  there,  in 
order  to  avoid  displacement  of  property 
owners  and  tenants. 

(3)  Recipients  shall  select  properties 
that  are  in  the  process  of  tax 
foreclosure,  as  described  in  paragraph  2, 
Eligible  Properties.  Recipients  shai! 
describe  their  method  for  selecting 
eligible  properties  and  identify  the 
stage(s)  in  the  process  of  tax  foreclosure 
at  which  properties  will  be  acquired. 

(4)  Recipients  shall  assist  HIJD  in  the 
environmental  review  process  under  24 
CFR  Part  50,  to  the  extent  applicable. 
Before  any  specific  property  is  acquired, 
the  recipient  shall  submit  to  HUD  a  draft 
environmental  review  prepared  in 
accord  with  Subpart  E  and  Section  58.40. 
24  CFR  58,  which  is  the  equivalent  of  24 
CFR  Part  50  (relevant  sections). 

The  recipient's  environmental  review 
should  address  acquisition  and  any 
expected  rehabilitation  activity. 
However,  the  recipient  mav  report 
activities  as  categorically  excluded 
under  24  CFR  58.35  and  those  which  it 
finds  do  not  trigger  requirements  under 
the  authorities  listed  at  24  CFR  58.35 
The  review  should  include  dTi 
assessment  for  activities,  if  any,  not 
categorically  excluded,  and  state  the 
nature  of  activities,  if  any,  that  trigger 
one  or  more  of  the  related  authorities. 
The  resulting  review  is  to  be  transmitted 
to  HUD.  which  will  complete  the  final 
review,  including  public  notice  or 
consultation  requirements,  if  any.  HUD 
will  notify  the  recipient  of  its  review  and 
any  conditions.  In  preparing  its  review 
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documents,  the  recipient  may  prepare  a 
single  review  for  each  program  property 
or  a  combined  review  covering  all 
program  properties  in  the  same 
neighborhood,  area  or  jurisdiction. 

b.  Area  Selection:  Recipients  shall 
designate  defined  target  areas  where 
abandonment  is  taking  place,  and  any 
other  urban  homesteading  and 
community  development  activities 
which  will  complement  the  efforts  of 
this  demonstration. 

c.  Rehabilitation  Financing:  The 
recipient  shall  develop  procedures  to 
undertake,  or  to  assist  the  homesteader 
in  arransinti;  financing  for,  the 
rehabiliidtiun  required  under  the 
homestt'dJer  agreement. 

d.  Homesteader  Selection:  All 
homesteaders  shall  be  lower  income 
individuals  or  families,  as  described  in 
paragraph  4  above.  The  program  shall 
provide  equitable  procedurs  for 
selecting  homesteaders  which; 

(1)  Exclude  those  who  own  other 
residential  property,  except  as 
otherwise  approved  by  HUD  on  a  case- 
by-case  basis  in  writing  where  hardship 
would  result;  and 

(2)  Take  into  account  the  prospective 
homesteader's  capacity  to  make  or 
cause  to  be  made  the  repairs  and 
improvements  required  under  the 
homesteader  agreement  (see 
Rehabilitation  Standards  below). 

(3)  In  selecting  homesteaders, 
recipients  shall; 

(a)  Comply  with  the  requirements  of 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
Executive  Order  11063;  Title  VIII  of  the 
Civil  Rights  Act  of  1968;  section  504  of 
the  Rehabilitation  Act  of  1973;  and  the 
Age  Discrimination  Act  of  1975  which 
prohibit  discrimination  on  the  basis  of 
sex.  race,  religion,  color,  national  origin, 
handicap,  or  age  in  any  program  or 
activity  under  this  demonstration:  and 

(b)  Employ  affirmative  marketing 
procedures  in  the  advertising  of 
homesteading  properties.  In  order  to 
provide  all  persons  an  opportunity  to 
participate  in  the  Urban  Homesteading 
Program,  the  recipient  shall  advertise 
and  use  media,  including  minority 
outlets,  that  will  reach  persons  least 
likely  to  apply  for  participation. 

e.  Rehabilitation  Standards:  (1)  All 
properties  shall  be  rehabilitated  to 
repair  all  defects  in  the  property  that 
pose  a  substantial  danger  to  health  or 
safety  within  one  year  of  the  date  of 
initial  conveyance  to  the  homesteader, 
and  to  meet  applicable  local  standards 
for  decent,  safe,  and  sanitary  housing 
within  three  years  after  the  date  of 
initial  conveyance  to  the  homesteader. 
Recipients  are  encouraged  to 
experiment  with  amending  property  or 
code  standards,  changing  material 


specifications,  streamlining  processing 
and  inspections,  hmiting  fees,  and  taking 
other  actions  to  reduce  costs. 

(2)  All  rehabilitation  activity  on 
properties  acquired  under  this 
demonstration  shall  comply  with  the 
Lead-Based  Poising  Act  (42  (U.S.C.  4601, 
et  seq.)  and  the  HUD  Lead-Based  Paint 
Regulations,  24  CFR  Part  35  to; 

(i)  Assure  the  elimination  of  the 
immediate  lead-based  paint  hazards; 
and 

(ii)  Notify  potential  homesteaders  of 
the  hazards  of  lead-based  paint 
poisoning  in  residential  units 
constructed  before  1950. 

(3)  Rehabilitation  activity  that  meets 
the  definition  of  "substantial 
improvement"  in  the  National  Flood 
Insurance  Program  regulations  at  44  CFR 
59.1  must  meet  the  fioodproofing 
standards  of  the  National  Flood 
Insurance  Program  if  the  property  is 
located  in  a  designated  Flood  Hazard 
Area. 

(4)  Rehabilitation  activity  that  affects 
property  included  in  or  eligible  for  the 
National  Register  of  Historic  Places 
must  be  planned  in  accord  with  the 
Secretary  of  the  Interior's  Standards  for 
Rehabilitation:  and  the  State  Historic 
Preservation  Officer  must  be  given  an 
opportunity  to  comment  on  work 
affecting  such  historic  property. 

(5)  All  rehabilitation  activity  must 
comply  with  any  energy  conservation 
measures  designated  by  the  recipient  as 
part  of  the  repairs: 

f.  Conditional  Conveyance:  The 
recipient  shall  provide  for  the 
conditional  conveyance  of  properties  to 
homesteaders  without  any  substantial 
consideration.  The  Department 
interprets  "without  any  substantial 
consideration"  to  be  Si  or  the  lowest 
amount  required  by  State  law  to  support 
a  valid  conveyance. 

g.  Homesteader  Agreement:  The 
recipient  mus!  provide  for  the  execution, 
concurrently  with  or  as  a  part  of  the 
conditional  conveyance,  of  a 
Homesteader  Agreement  between  the 
recipient  and  the  homesteader  which 
shall  require  the  homesteader  to: 

(1)  Repair  all  defects  that  pose  a 
substantial  danger  to  health  and  safety 
within  one  year  from  the  date  of  initial 
conveyance  of  the  property  to  the 
homesteader: 

(2)  Make  or  cause  to  be  made 
additional  repairs  and  improvements 
necessary  to  meet  the  applicable  local 
standards  for  decent,  safe,  and  sanitary 
housing  within  3  years  from  the  date  of 
initial  conveyance  of  the  property  to  the 
homesteader  and  to  comply  with  any 
energy  conservation  measures 
designated  by  the  recipient  as  part  of 
the  repairs; 


(3)  Occupy  the  property  as  principal 
residence  for  not  less  than  five 
consecutive  years  from  the  initial  date 
of  occupancy  except  as  otherwise 
approved  by  HUD  on  a  case-by-case 
basis  under  emergency  conditions 
making  compliance  with  this 
requirement  infeasible; 

(4)  Permit  inspections  at  reasonable 
times  by  employees  or  designated 
agents  of  the  recipient  to  determine 
compliance  with  the  agreement; 

(5)  Surrender  possession  of,  and  any 
interest  in,  the  property  upon  material 
breach  of  the  Homesteader  Agreement 
(including  default  on  any  rehabihtation 
financing  secured  by  the  property  as 
determined  by  the  recipient  in 
accordance  with  this  Notice). 

h.  Fee  Simple  Title:  The  program  shall 
provide  for  the  conveyance  of  fee  simple 
title  to  the  property  from  the  recipient  to 
the  homesteader  without  consideration 
upon  compliance  with  the  terms  of  the 
conditional  conveyance  and  the 
homesteader  agreement. 

i.  Self -Help  and  Sweat  Equity:  HUD 
encourages  recipients  to  permit  self-help 
and  sweat  equity  in  connection  with  the 
demonstration.  The  recipient  shall 
identify  the  degree  to  which  self-help 
and  sweat  equity  are  permitted  in  its 
program.  Although  the  terms  self-help 
and  sweat  equity  are  frequently  used 
interchangeably,  self-help  is  the  more 
general  term.  Sweat  equity  projects 
normally  involve  homesteader 
participation  in  the  physical 
rehabilitation  and  construction  work 
itself,  while  self-help  may  take  other 
forms;  participating  in  planning, 
designing,  decision  making,  or 
management,  for  example. 

j.  Homesteader  Training/Technical 
Assistance:  Participating  recipients  shall 
provide  training  and  technical 
assistance  when  appropriate  for 
homesteaders  performing  sweat  equity 
and  self-help.  Additional  training  and 
technical  assistance  are  encouraged  for 
long-term  home  maintenance  and 
management. 

k.  Citizen  Participation:  Recipients 
shall  offer  to  meet  with  or  invite  written 
comments  from  community  and 
neighborhood  groups  in  connection  with 
developing  the  application. 

I.  Interim  Liability:  By  accepting  title 
to  a  property  for  homesteading.  the 
recipient  shall  assume  liability  for  injury 
or  damage  to  persons  or  property  by 
reason  of  defect  in  the  dwelling,  its 
equipment  or  appurtenrt;,t;es,  or  for  any 
other  reason  related  to  ownership  of  the 
property. 
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7.  Application  Requiremtnts  for 

Demonstration 

a.  Applicants  interested  in 
participating  in  the  Local  Property 
Demonstration  Program  nrrist  submit  an 
application  (Standard  Form  424)  to  the 
HUD  FieW  Office  having  iurisdication 
no  later  than  30  days  from  the  effective 
date  of  this  Notice.  (See  Proposal  Due 
Date,  above.)  The  application  shaM 
include  in  20  pages  or  less  the  following: 

(1)  A  description  of  the  program 
design  in  Item  6. 

(2)  A  description  of  how  the 
applkant's  participation  in  the 
Demonstratron  will  complement  any 
other  anti-abandonment  strategies  that 
it  already  has. 

(3)  An  estimate  of  the  amount  of 
Section  810  funds  required  to  acquire 
properties,  and  an  estimate  of  the 
number  of  properties  and  dwelling  units 
the  applicant  expects  to  oi>tain  during 
the  DiemoRstratioB.  In  the  case  of 
recipients  wiHi  eicntBig  local  urban 
homesteadiag  pvograns,  »he  number  of 
loc«ri  properties  identified  nwret  be  in 
addition  to  tlie  avera^  mmber  of  local 
properties  conveyed  ander  the  existing 
program  during  the  previous  three  years. 

(4)  A  description  of  Ihe  fiaancing 
mechanisn»  propoaed  to  assist 
homesteaders. 

(5)  A  descriptioii  o/  any  local 
resources  foracf|ui«itien,  rehabilitation, 
homerteadinf  im^enentabon.  training, 
and  technicail  asaistanee. 

(6)  A  management  and  work  plan  w*th 
schedules  for  implementing  all  prograaa 
tasks. 

(7>  A  map  of  the  applicant's 
jurisdiction  designating  target  areas. 

(8)  Designation  of  the  public  agency 
responsible  for  implementing  the 
demonstration,  including  its 
administrative,  maaagerial,  and  legal 
relationship  to  the  apiplicanU  and.  a 
description  of  its  experience  in 
acquisition/rehabilitation/ 
homesteading/tr^ntng  and  technical 
assiatance.  or  a  similar  program  that  is 
providing  or  assisting  homeownerskip 
for  lower  income  persoos. 

(9^  Certifications;  The  applicant  shall 
certify  that: 

(a)  Submission  of  the  application  is 
autherized  under  State  and  local  Law)  as 
applicable]  and  the  applicant,  oi  its 
designated  agency,  possesses  the  legal 
authority  to  carry  out  the  Local  Profierty 
Urban  HomesteadingDenionstration  in 
accordance  with  this  Notice;  and 

(b)  The  applicant  will  conduct  and 
administer  its  local  property  urban 
homesteading  program  and,  if 
applicable,  ensure  that  its  designated 
public  agency  conducts  and  administers 


its  program  in  accordance  wi^h  the 
requirements  of  this  Notice. 

(10)  A  defini^Hon  of  property  in  the 
process  of  tax  foreclosure  applicable  to 
the  jurisdiction.  This  involves  reviewing 
applicable  laws  and  defining  a  minimum 
point  in  the  tax  foreclosure  process 
wherein  the  applicant  will  beconre 
involved  in  acquiring  a  property.  (See 
paragraph  2.  Eligible  Properties.) 

(11)  Any  additional  documentation 
HUD  requests. 

8.  Application  Review  and  Approval 
Procedures 

The  application  review  will  be 
conducted  by  HLTD  Field  Office  staff 
and  Headquarters  staff.  The  overall 
quality  of  each  design  will  be  the 
predominant  factor  in  our  selection 
process.  In  evaluating  designs  of  equal 
quality,  we  will  attempt  to  maximize 
variation  and  thereby  improve  the  scope 
of  information  from  the  Demonstration. 
This  will  permit  HUD  to  formulale 
policy  providing  the  most  assistance  to 
other  States  and  units  of  general  tocal 
government  with  similar  proUcoM. 

a.  Applications  witt  be  reviewed  bjr 
HUD  Field  Office  st^i  and  the  Manager 
will  nMike  recofnffiefidatiom  to  tke 
Assistant  Secretary  for  Community 
Planning  and  Development,  tiirough  the 
Regional  Adminifitrator,  witiuB  20 
calendar  days  of  the  original  dne  date  of 
the  application. 

The  Field  Office  evaluation  shall 
consider 

(1)  The  feasibility  of  the  program 
design  and  the  probable  ability  of  the 
applicant  to  hnmediately  implement  and 
successfully  carry  it  out  on  schedule, 
gfven  the  resources  available. 

(2)  The  relevance  of  the  appFicant's 
stated  experience  with  homesteading  or 
other  simjlar  programs  tPrst  provrded 
homeownership  opportumties  for  lower 
income  persons. 

(3)  The  supply  of  properties  iwK 
occupied  by  a  person  legally  entitled  to 
reside  there  that  are  in  the  process  of 
tax  foreclosure  and  that  neet  the  other 
property  selection  criteria  (see 
paragraph  6(a)  above). 

(4)  The  soundness  of  the  Section  810 
funcfmg  request  and  the  applicant's 
statement  of  any  other  resources  for 
acquisition,  rehabilitation  financing, 
training,  etc. 

(5)  The  previous  experience  of  the 
Field  Office  with  the  appHcant  in 
Community  Development,  Homing,  and 
Fair  Housing  and  Equal  Opportanity 
matters; 

(6)  The  overall  judgment  of  tke  Field 
Office  on  whether  and  how  weU  the 
proposed  program  will  achieve  the 
purpose  of  the  demonstration. 


b.  The  Asst«taii«  Secretary  for  CFD 
will  review  the  Pietd  Office 
recommendations  and  make  final 
selections  of  recipients  within  15  days  of 
the  FieU  OfKce  subraissions.  Preference 
will  be  given  to  apphcatioos  in  wkich 
the  applicant  (ia  the  case  ok  a  State 
application,  the  localities)  will  forgrve 
all  or  part  of  tke  taxes  owed  as  part  of 
its  contribation  to  the  demonatratron. 
Approximately  5  applicants  wiU  be 
selected. 

c.  Within  30  days  after  the 
announcemext  of  tke  recipients.  HUD 
will  reserve  Section  810  funds  for  the 
recipient  and  execute  and  tiaBswt  to 
the  recipient  a  Local  Property  Urban 
Homesteading  Agreement  in  the  f«»rm 
prescribed  by  HUD.  This  agreement  will 
then  be  executed  by  the  State  or  u»i*  o# 
general  local  govenuneni,  and  the 
designated  independent  public  a^acy. 
if  any,  and  returned  to  HUH 

d.  Recipienta  sheU  begia  acquiring 
properties  for  his  demoaatratioa  within 
45  days  from  the  date  HUD  obligates 
funds  (see  paragraph  e.  below).  Ail 
acquisition  shall  be  completed  within 
two  years  after  the  date  of  obligation. 
Transfers  of  properties  fc-om  the 
recipient  to  homesteaders  shall  occur 
within  90  days  from  acquisition  by  the 
recipient  of  unencumbered  tiffe,  except 
where  a  longer  period  is  approved  by 
HUD. 

e.  Upon  receipt  of  an  executed 
agreement  by  HUD'S  Accounting 
Division,  Section  810  furxls  will  be 
obligated  for  the  recipient  in  the  amount 
specified  in  the  agreement.  This  is  tks 
maximum  amount  that  will  be  available 
to  the  locality  to  ac^re  properties.  A 
letter  of  cre#t  wilf  be  issued  for  ffir 
amount  ofetigated.  To  arqwire  properties, 
the  recrpienf  mey  draw  down  on  its 
letters  of  credit  in  am<niT>*B  thst  er%.€et^ 
$5,000,  for  payment  ef  eligible  costs  as 
descrtfjed  m  paragrapli  3  of  the 
'Program  Requiremetrts"  portion  of  this 
Notice. 

9.  Local  Property  Urban  Hojneateading 
Agreement 

The  hooiestcadiiig  agreement  waH  be 
executed  by  HUD  and  the  rec^7lent,  and 
any  desigaated  independent  pobhc 
agency,  prior  to  any  abligation  of 

Section  810  funds.  The  homcsteadiTig 
agreement  shall  provide  for  remedial 
actions  for  violation  of  the  conditions  of 
the  Deniaratratiaaa>  inchnhng 
reimbursemenl  to  HLiO.  where 
appropriate. 

70.  Monitoring  and  Reporting  and 
Amendments 

a.  HUD  staff  will  monitor  each 
recipient's  progress.  Each  recipient  shall 
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report  quarterly  on  its  problems  and 
experiences  in  a  format  prescribed  by 
HUD.  HUD  will  require  approyal  of 
changes  in  the  program  designs 
previously  approved,  to  the  extent 
specified  in  the  Local  Property  Urban 
Homesteading  Agreement. 

b.  As  required  by  Congress.  HUD  will 
evaluate  the  demonstration. 
Participating  States  and  units  of  general 
local  government  shall  cooperate  with 
HUD  by  providing  needed  information 
and  by  facilitating  HUD's  access  to  the 
homesteaders,  and  the  to  the  recipients' 
financial  records. 

c.  HUD  will  report  to  Congress  on  the 
results  of  the  demonstration  program  by 
December  31. 1985. 

1 1.  Waiver  A  uthority 

HUD  may  waive  any  requirement  of 
this  Notice  not  required  by  law 
whenever  it  determines  that  undue 
hardship  would  result  from  applying  the 
requirement  or  where  applying  the 
requirement  would  adversely  affect 
achievement  of  the  purpose  of  the 
demonstration. 

12.  Retention  of  Records 

The  recipient  shall  maintain  adequate 
financial  records,  property  closing 
documents,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  the  local  property  urban 
homesteading  demonstration  for  one 
year  after  conveyance  of  fee  simple  title 
to  the  homesteader. 

13.  Audit 

a.  Access  to  records.  The  Secretary, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  all 
books,  accounts,  records,  reports,  files, 
and  other  papers  or  property  of  the 
recipient  pertaining  to  funds  or  property 
transferred  under  this  Notice,  for  the 
purpose  of  making  surveys,  audits, 
examinations,  excerpts,  and  transcripts. 

b.  Audit.  The  recipient's  financial 
management  system  shall  provide  for 
audits  in  accordance  with  audit 
guidelines  prescribed  by  Office  of 
Management  and  Budget  (0MB)  Circular 
A-102,  Attachment  P— Audit 
Requirements. 

Other  Matters 

Pursuant  to  the  provisions  of  5  U.S.C. 
Section  805(b)  of  the  Regulatory 
FlexibiHty  Act,  the  Undersigned  hereby 
certifies  that  this  Notice  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  of  the  low  funding  level  of  the 
demonstration  and  the  anticipated 
selection  of  only  5  entities. 

This  Notice  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  m 
Section  (b)  of  the  Executive  Order  12291 
on  Federal  Regulation  issued  on 
February  17. 1981.  Analysis  of  the  Notice 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  Section  3504(h)  of  the  Paperwork 
Reduction  .^ct  of  1980  (44  U.S.C. 
3504(h)).  No  person  may  be  subjected  to 
a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  0MB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register, 

This  Notice  does  not  significantly 
affect  the  environment.  A  Finding  of  No 
Significant  Impact  respecting  the 
National  Environmental  Policy  Act  of 
1969  has  been  made  in  accordance  with 
HUD  procedures  (24  CFR  Part  50).  A 
copy  of  this  Finding  is  available  for 
public  inspection  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk  at  Room  10278, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.. 
Washington.  D.C.  20410-7000. 

The  Catalogue  of  Federal  Domestic 
Assistance  program  number  and  title  are 
14.222.  Urban  Homesteading. 

Authority:  Section  810(i)  of  the  Housing 
and  Community  Development  Act  of  1974  [12 
U.S.C.  1706e);  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  September  13,  1984. 
lacks  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

im  Doc  »4-2*e6.1  Filed  9-19-84:  8.45  am| 
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(Docket  No.  N-84-1450;  FR-2021] 

Community  Development  Block  Grant 
Program  for  Indian  Trit>es  and  Alaskan 
Native  Villages 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  notice  sets  the  deadline 
dates  for  filing  applications  for  funds 
from  the  Community  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaskan  Native  Villages  for  Fiscal  Year 
1985.  Applications  are  required  in  order 
to  provide  HUD  with  the  information 
necessary  to  rate  the  proposed  project(s) 
and  to  assure  HUD  that  the  necessary 
citizen  participation  has  taken  place. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marcia  A.B.  Brown,  Office  of 
Program  Policy  Development,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  D.C.  20410,  (202)  755-6092. 
(This  is  not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  This 
notice  sets  the  deadline  dates  for 
submitting  applications  for  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages.  These  dates  apply  only 
to  applications  submitted  by  Indian 
Tribes  and  Alaskan  Native  Villages  for 
Fiscal  Year  1985. 

The  field  responsibility  for  the 
administration  of  the  program  is  divided 
among  the  following  offices:  Region  V 
Office  of  Indian  Programs  (OIP)  in 
Chicago,  responsible  for  all  HUD  Indian 
program  activities  within  Region  I-V, 
plus  the  State  of  Iowa;  Oklahoma  City 
Office,  responsible  for  all  HUD  Indian 
program  acfivities  in  the  States  of 
Arkansas,  Texas,  Oklahoma,  Kansas, 
Louisiana  and  Missouri;  Region  VIII  OIP 
in  Denver,  responsible  for  all  HUD 
Indian  program  activities  in  Region  VIII, 
plus  the  State  of  Nebraska;  Region  IX 
OIP  in  Phoenix,  responsible  for  all  HUD 
Indian  program  activities  in  Region  IX, 
plus  the  State  of  New  Mexico;  Region  X 
OIP  in  Seattle,  responsible  for  all  HUD 
Indian  program  activities  in  Region  X 
with  the  exception  of  the  State  of 
Alaska;  and  the  Anchorage  Office, 
responsible  for  all  HUD  Indian  and 
Alaskan  Native  program  activifies  in  the 
State  of  Alaska. 

As  of  the  publication  date  of  this 
notice,  applications  will  be  accepted  by 
HUD. 
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Ftnal  Dates  for  Suiaraisson 


OHiCM 


140  later  tharv— ' 


Rejnoy,  aP      „._..  Mh.  t1    1965 

Otdanow  Crty  CWiee 0»c  7  1984 

Region  Vltl,  OIP „.....„ Mar   15   1985 

Fl«gK>n  IX.  OIP  FA  15.  1666. 

««fl«n  X.  OIP   I  D«:.  17.  188*. 

Ancnorage  OHica  j  Jw  a*.  1885. 


'  Appkcatiorw  must  b«  racaiMd  or  poatmwtiad  no  ^1* 
man  ttw  data  apecrfied  Appltcatiofw  recaived  or  postmartiad 
attar  the  deadlina  wiN  ml  be  considered 

Tribes  and  Vittages  submitting 
applications  for  this  program  must  do  so 
on  HUD  forma  etpproved  by  the  Office  of 
Management  and  Budget  under  OMB 
Control  Number  2506-000.  These  forms 
request  information  which  is  necessary 
to  rate  the  proposed  project(s)  and 
which  assures  HUD  that  the  necessary 
citizen  participation  has  t^en  place. 
Forme  will  be  prorided  by  the 
appropriate  HUD  Field  Offices. 

(Catalog,  of  Federal  Domestic  Assistance 
number  is  14.223J 

(Sec.  107,  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended  (42 
U.S.C.  5301  el  seq.);  Sec.  7(d).  of  the 
Department  of  hkjusing  and  Urban 
Development  Act  (42  U.S.C.  3535(dl)) 

Dated;  September  13. 1984. 
Jack  R.  Stokvis. 

Genera/  Deputy  Assistant  Secretary  for 
Community  Planning  and  De  veJopmenl. 

I FR  Doc- 84-24862  Filed  9-1  »-84  8  4.'i  ami 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lOR-35082) 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Lands, 
Oregon 

agency:  Bureau  of  Land  Manajjement, 

Interior. 

action:  Notica. 


summary:  This  action  informs  the  public 
of  the  conveyance  of  138,760.2»  acres  of 
public  lands  out  of  Federal  ownership. 
This  action  will  also  open  138,00a.37 
acres  of  re.;onveyed  lands  to  surface 
entry. 

EFFECTIVE  DATE:  October  2a  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Champ  C.  Vaughan.  )r.  (Telephone  503- 
231-6905}.  Oregon  State  Office,  Bureau 
of  Land  Management.  P.O.  Box  29*5. 
Portland,  Oregon  97206. 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
Section  206  of  the  Act  of  October  21. 
1976,  90  Stat  2756.  43  U,S.C.  1716,  a 


patent  has  been  issued  tranafcrriT^ 
139.760.26  acres  of  landB  in  Hansy. 
Lake,  anid  Malheut  Counties,  Oregoix 
from  Federal  to  State  ownership  with  a 
reservation  of  all  minerals  to  \hB  United 
States. 

2.  In  the  exchange,  the  laads 
described  io  the  State  of  Oregon  Deed 
dated  April  30,  1984,  kave  been 
reconveyei  to  the  United  States.  The 
deed  ha»  been  recorded  in  the  Harney 
County  Conrthoufle  on  May  7, 1909.  in 
book  120,  page  705.  The  larrds  contained 
in  the  deed  aggregate  139,fl0«.37  acres 
(130.159.99  acres  in  Harney  Coonfy, 
3.720  acres  in  Lake  County,  and  S,12a.38 
acres  in  Malheur  County). 

3.  The  mineral  estate  in  the  following 
described  lands  is  already  in  United 
States  ownership  and  remains  open  to 
operation  of  the  United  States  miniBg 
laws  and  mineral  leasmg  laws: 

Willamette  Meridian 

T.  30  S..  R.  32  E., 

Sec.  34.  SEV4NEV4  andE^SEV*; 

Sec.  35.  S'^SW  V*.  NEV^SEV*,  and  S'^iSE'A. 

Sec.  36.  EVi,  EViNWy4,  and  SWV4. 
T  31  S.,  R.  33  E., 

Sec.  18,  SEV4; 

Sec.  19,  NEV4.NfEV4; 

Sec.  20.  W^NEV*.  SEV4\E''4.  NWV4. 
NEV4SWV4.  NViSE''4,  and  SEV4SEV«. 
T.  30^  S,R.  34E.. 

Sec.  28,  SWMi  and  WV4SEV4: 

Sec.  29,  SEV«; 

Sec.  32,  NV8NEV4; 

Sec.  33.  NWV4NEV4,  NM2NWy4,  and 
SWV4NWV«. 
T.  22  S..  R.  3S  E.. 

Sec.  15.  SVa, 

Sec.  20.  SE'/4NEy4.  SEV4SWV4,  and  SEV4: 

Sec,  21; 

Sec.  22.  W'^; 

Sec.  27,  NVi.\WV«  and  SWV4NW'^ 

Sec  28,  N'^NEMi,  SEVt.MEV«.  and 
SEV4SWV4; 

Sec.  29.  NWV4NEV4  and  NMiNWV4. 
T  23  S..  R.  37  E., 

Sec.  31.  lots  1,  2.  and  3,  EV4.  and  EViW'-i. 
T  24  S.  R  37  E.. 

Sec.  8,  lot  1. 

The  areas  described  aggregate  4.729i3a 
acres  in  Harney  and  Malheur  Counties, 
Oregon. 

4.  The  mineral  estate  in  the 
reconveyed  lands,  except  as  pro\ided  in 
paragraph  3,  was  not  recorrveyed  to  the 
United  States  and  remains  out  of 
Federal  ownership 

5.  At  8:30  a.m.,  on  October  29.  1964. 
the  reconveyed  lands  will  be  open  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  AH  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
October  29,  1984,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 


Dated:  Saptcobw  11. 19M. 

LD.  Moniaon, 

Actimg  Ckimf.  Bramdt  aflamth  and  Mkiwta/e 
Opgntiaim. 

|FR  Doc  ai-atHO  nife<M.4»-at  Mt  aB( 


[U-473M) 

Notice  of  Realty  Action  Sate  of  Put>«c 
Lands  In  Washington  County,  ITT 

agency:  Bureau  of  Land  Mangeneat. 
Interior, 

action:  It  is  proposed  to  scli  40  acia  of 
public  land  under  thp  authority  of 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.SC 
1713).  The  land  is  described  as  the 
NWV4SEV4  of  Secticm  17,  Township  42 
South,  Range  16  West,  SLBM.  Method  of 
sale  will  be  by  sealed  bids  subject  to  a 
preference  consideration  to  allow 
.Norman  Gubler  and  Emil  Gublef  Estate 
to  meet  the  high  bid.  Minimum 
acceptable  bid  wiU  be  $4OJ300. 

The  sale  wtU  be  held  at  2:00  p.m.  on 
November  30, 1964.  at  tie  BLM  Dixie 
Resource  Area  OSice,  225  North  Bluff, 
St.  George.  Utah. 

summary:  The  land  has  been  identified 
for  disposal  by  the  Management 
Framework  Plan  for  the  Virgin  River 
Planning  Unit  and  the  Land  Report 
prepared  for  the  Dixie  Withdrawal 
RevocatioiL  There  are  no  significant  or 
critical  resource  values  present.  If  has 
been  determined  to  meet  disposal 
criteria  of  the  Federal  Land  Policy  and 
Management  Act,  Sectrow  203(a)^l)  in 
that  it  is  difficult  and  rwt  ecorromical  to 
manage. 

The  tract  contains  improvements 
consisting  of  a  sprinkler  system  and 
agricuftural  deveiopment  autborired 
under  a  previous  Bureaa  of  Redamation 
agrrcultnraf  tease. 

DATE:  CoQunents  should  be  submitted 
within  45  days  from  the  dale  of  this 
notice. 

ADDRESS:  Comments  sbooki  be  seat  to: 
Area  Manager,  Dixie  Resource  Area 
Office,  Bureau  of  Land  Management  225 
North  Bluff.  P.O.  Box  72ft.  St.  George, 
Utah  84770.  Detailed  inforraatioD 
concerning  the  sale  and  bidding 
procedure  is  availabfe  at  the  Dixie 
Resource  Area  Office. 

SUPrLBRCNTARY  MFONaMTION:  The 

lernu  and  conditions  appficable  to  the 
sale  are: 

1.  The  sale  wiH  be  for  surface  estate 
only. 

2.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
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the  United  States,  Act  of  August  30. 1980 
(43  U.S.C.  945). 

Any  comments  received  during  the 
comment  period  will  be  evaluated  and 
the  District  Manager  may  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  action  by  the  District  Manager, 
this  notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  September  14.  1984. 
Morgan  S.  Jensen. 

District  Manager. 
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IORE-016183B.  ORE-016183DI 

Oregon;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  Land  Management. 

I.nterior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  that  a  land 
withdrawal  for  recreation  sites  in  the 
Roseburg  and  Medford  Districts 
i-.ontinue  for  an  additional  20  years.  The 
lands  would  remain  closed  to  surface 
entry  and  mining  but  have  been  and 
would  remain  open  to  mineral  leasing. 
ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  P.O.  Box  2965,  Portland, 
Oregon  97208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  C.  Vaughan,  Jr..  Oregon  State 
Office,  503-231-6905. 

The  Bureau  of  Land  Management 
proposes  that  the  existing  land 
withdrawal  made  by  Public  Land  Order 
No.  3869  of  November  12. 1965,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat,  2751,  43  U  S.C.  1714 

The  lands  involved  total  1.451.23  acres 
within  Douglas,  Jackson,  Josephine,  and 
Klamath  Counties,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  17  separate  recreation  sites 
within  the  Roseburg  and  Medford 
Districts.  The  withdrawal  segregates  the 
land(s)  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments. 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 


writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated.  September  13. 1984. 

Harold  A.  Berends. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 
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Oregon:  Wild  Horse  Gathering 
Schedule  Meeting  Notice 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

action:  Burns  District  Office:  Statewide 
Wild  Horse  Gathering  Schedule  Public 
Meeting. 

SUMMARY:  In  accordance  with  Pub.  L. 
92-195.  this  notice  sets  forth  the  public 
meeting  dale  to  discuss  the  use  of 
helicopters  in  gathering  wild  horses  and 
the  proposed  gathering  schedule  in 
Oregon  for  FY  85  and  86. 

date:  October  3. 1984—9:00  A.M.  to 
11:00  A.M 

ADDRESS:  The  meeting  will  take  place  at 
the  Harney  County  Courthouse  in  Burns, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joshua  L.  Warburton.  District  Manager. 
Burns  District,  Bureau  of  Land 
Management,  74  South  Alvord,  Burns, 
Oregon  97720— Telephone  (503)  573- 
5241, 

SUPPLEMENTARY  INFORMATION:  The  use 

of  helicopters  to  gather  wild  horses 
throughout  southeastern  Oregon  in 
Fiscal  Year  1985  and  1986  will  be 
discussed  along  with  other  aspects  of 
gathering  and  the  adoption  process. 

The  gathering  schedule  listed  below  is 
subject  to  change  depending  on  the 
availability  of  funds  and  the  capability 
of  the  Burns  District  to  process  and 
adopt  out  the  horses  gathered. 


Gathering  Schedule  for  Fiscal  Years 
1985  AND  1986 


Fiscal  year  and  twfd  area 

Estimate 
No  10 
gather 

1985    Sheepheads/ Heath  Creek  '    

450 

1985  Riddle  Moonlain  „..., 

1986  Beattv  Butle     ™„. 

1985    Browns  Valley    „.. 

1985    Sooth  Steens  (Skull  Creek)      

140 

249 

42 

'     259 

Total   

1  140 

'986     Basque „ 

1986     Palomtno  Butte* 

1986    Cold  Springs    

1986    East  Warm  Sprmgt _ _„.„_.. 

1986     Sand  Spnngs  

71 
56 

304 

180 
432 

Total 

1.043 

'  The  public  notice  for  this  herd  galhenng  was  covered  in 
a  separate  public  rneeting  on  Septemtwr  17.  1984  in  Vaie 
Oregon 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to 
notify  the  District  Manager.  Burns 
District  Office,  74  South  Alvord.  Burns. 
Oregon  97720.  by  October  1, 1984. 
Written  statements  must  also  be 
received  by  this  date. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
duplication  within  30  days  following  the 
meeting. 

Dated:  September  14. 1984. 
(oshua  L.  Warburton, 
District  Manager. 
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I  Designation  Order  NV-050-8401] 
Nevada  Off-Road  Vehicle  Designations 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Off-Road  Vehicle 
Designation  Decisions. 

SUMMARY:  All  public  lands  administered 
by  BLM  in  the  3,097.131  acre  Stateline- 
Virgin  Valley  Planning  arga  of  the  Las 
Vegas  District  are  hereby  designated 
open,  limited,  or  closed  to  off-road 
motorized  vehicle  use  in  accordance 
with  executive  orders  and  as  a  result  of 
the  Bureau's  Planning  System, 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  relating  to  the  use  of  off- 
road  vehicles  on  public  lands  in 
accordance  with  the  authority  and 
requirements  of  Executive  Orders  11644 
and  11989,  and  regulations  contained  in 
43  CFR  8340.  The  following  described 
lands  under  administration  of  the 
Bureau  of  Land  Management  are 
designated  as  open,  limited,  or  closed  to 
off-road  motorized  vehicle  use. 

The  3,097,131  acre  area  affected  by 
the  designations  is  known  as  the 
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Stateline- Virgin  Valley  Planning  Units, 
which  include  all  public  lands  in  Clark 
County,  Nevada.  These  designations  are 
a  result  of  resource  management 
decisions  made  in  the  1984  Clark  County 
Management  Framework  Plan  III. 
Comments  and  recommendations  which 
came  as  a  result  of  the  Clark  County 
Coordinated  Resource  Management  and 
Planning  effort  as  well  as  other  written 
responses  influenced  the  designation 
decisions.  The  Coordinated  Resource 
Management  and  Planning  effort 
consisted  of  a  committee  of  interested 
citizens  representing  36  groups  and 
clubs,  17  federal,  state  and  local 
agencies,  and  numerous  individual 
citizens  representing  at  least  26  separate 
resource  interests.  This  committee  held 
16  public  meetings  and  working 
sessions,  5  sub-committee  meetings.  3 
planning  meetings,  and  5  field  trips  to 
selected  areas  of  concern.  These 
designations  are  published  as  final 
today.  Under  43  CFR  4.2  aji  appeal  may 
be  filed  within  30  days  with  the  Interior 
Board  of  Land  Appeals. 

A.  Open  Designation.  Areas  which  are 
designated  open  comprise 
approximately  1,182,646  acres.  Open 
designation  was  determined  to  be 
appropriate  for  these  public  lands  since 
off-road  vehicle  use  is  an  important 
recreational  activity  and  is  essential  for 
the  conduct  of  other  authorized  resource 
uses. 

B.  Limited  Designation. 

1.  Use  limited  to  existing  roads,  trails, 
courses  and  sand  washes — 841.283 
acres. 

a.  The  Gold  Butte  area  is  located  70 
miles  northeast  of  Las  Vegas,  Nevada.  It 
is  bounded  by  the  Nevada-Arizona 
border  on  the  east,  the  Virgin  River- 
Overton  Arm  on  the  north  and  west  and 
Lake  Mead  National  Recreation  Area  on 
the  south  and  west.  This  designation  is 
made  for  the  protection  of  small  game, 
desert  tortoise  and  bighorn  sheep 
habitat.  Additionally,  no  high  speed 
competitive  events  will  be  allowed. 

b.  Buffington  Pockets-Colorock  Quarry 
is  located  35  miles  northeast  of  Las 
Vegas,  Nevada  in  the  Muddy  Mountains. 
It  consists  of  the  access  corridors  into 
Colorock  Quarry  and  Buffington  Pockets 
and  the  areas  one  mile  on  either  side  of 
these  roads.  This  designation  is  made  to 
protect  the  geologic  and  archeological 
features  of  the  area.  Additionally,  no 
high  speed  competitive  events  will  be 
allowed. 

c.  The  Spring  Mountains-are  adjacent 
to  the  west  side  of  Las  Vegas.  Nevada. 
The  area  boundaries  are  the  5,000  foot 
elevation  line  on  the  southwest  and 
west.  Highway  95  on  the  north  and 
northeast,  the  Pahrump  Highway  on  the 
south,  and  the  Las  Vegas  Valley  Subunit 


boundary  on  the  east  excluding  Red 
Rock  Canyon  Recreation  Lands.  The 
designation  is  made  to  maintain  the  high 
recreational  and  scenic  values  of  the 
area.  Additionally,  no  high  speed 
competitive  events  will  be  allowed 
except  for  high  speed,  street  legal,  rally 
events  on  Bureau  of  Land  Management's 
(BLM)  Trout  Canyon  to  Lovell  Canyon 
road. 

2.  Limited  Season  of  Use — 189,101 
acres. 

a.  The  Pahranagat-Meadow  Valley 
Wash  area  is  20  miles  northwest  of 
Moapa,  Nevada.  It  is  bounded  on  the 
east  by  the  escarpment  of  the  Upper 
Mormon  Mesa,  excluding  the  area  north 
of  Ferrien  on  the  south  by  1-15,  Highway 
7  and  Pahranagat  Wash  north  of 
Highway  7,  excluding  Arrow  Canyon;  on 
the  west  by  Highway  93;  and,  on  the 
north  by  the  Lincoln  County  line.  High 
speed  competitive  events  can  only  occur 
from  November  to  April  and  are  limited 
to  two,  non-pre-run.  motorcycle  events 
per  year  and  one,  pre-run,  dune  buggy 
event  per  year.  The  dune  buggy  race  will 
take  place  on  a  designated  route  along 
old  U.S.  93  and  old  Highway  7.  These 
limitations  are  applied  to  minimize 
conflicts  with  bighorn  sheep  migrations 
end  critical  summer  habitat. 

b.  McCullough  Pass,  located  37  miles 
south  of  Las  Vegas,  Nevada,  is  closed  to 
competitive  events  during  July  and 
August  to  eliminate  conflicts  with 
bighorn  sheep  migration. 

c.  The  southern  Spring  Mountain 
Range  and  Bird  Spring  Range  are 
centered  35  miles  southwest  of  Las 
Vegas,  Nevada.  The  area  is  bounded  by 
the  5.000  foot  elevation  line  on  the  west 
side  of  the  southern  Spring  Mountains, 
the  4,000  foot  elevation  line  on  the  west 
side  of  the  Bird  Spring  Range,  by  the 
Nevada-California  border  on  the  south, 
the  4,000  foot  elevation  line  on  the  east 
and  the  Pahrump  Highway  and  the 
southern  border  of  Red  Rock  Canyon 
Recreation  Lands  on  the  north.  The  area 
is  closed  to  all  pre-run  events, 
November  through  January,  and  limited 
to  three  pre-run  events.  Mav  through 
August,  to  minimize  conP.icts  with 
bighorn  sheep  migrations  and  critical 
bighorn  and  quail  summer  habitat. 

3.  Use  limited  to  designated  roads 
only— 61,881  acres. 

Red  Rock  Canyon  Recreation  Lands  is 
located  20  miles  west  of  Las  Vegas. 
Nevada.  Vehicle  use  in  this  area  is 
permitted  on  designated  roads  only.  All 
roads  closed  to  vehicle  use  will  be 
posted.  Road  closures  will  be  for  the 
protection  of  the  unique  natural 
character  of  the  area  and  the  high 
recreational  value  it  supports.  To  protect 
its  high  archeological  values, 
Brownstone  Canyon  in  the  northeast 


corner  is  closed  to  vehicles  except  for 
maintenance  and,  by  permit,  special 
handicapped  or  senior  citizen  groups. 
Additionally,  no  high  speed  competitive 
events  will  be  permitted  north  of  the 
Pahrump  Highway. 
4.  Limited  type  of  use — 438.842  acres. 

a.  The  southern  Eldorado  Valley  and 
northern  Piute  Valley  area  is  located  50 
miles  southeast  of  Las  Vegas,  Nevada. 
The  area  is  bounded  on  the  north  by  the 
Nelson  graded  road  and  the  common 
line  between  T.25S.  and  T.28S..  on  the 
west  by  the  lower  flanks  of  the  South 
McCullough  Range,  on  the  southwest  by 
the  Nevada-California  border,  on  the 
southeast  by  the  crucial  desert  tortoise 
habitat  area  and  Highway  95.  and  on  the 
northeast  by  the  Lake  Mead  National 
Recreation  Area  boundary.  The  area  is 
limited  as  follows  to  protect  small  game 
and  desert  tortoise  habitat. 

(1)  Non-Spectator  Speed  Events 
(Motorcycles). 

Limited  to  200  entrants;  no  pre- 
running;  avoid  scheduling  events  on 
opening  weekend  of  game  seasons. 

(2)  Sport  Car  Rallies  (street  legal 
only). 

Limited  to  200  entrants;  designated 
routes  only. 

(3)  Non-Speed  Events  (All  types  of 
vehicles). 

Limited  to  200  entrants:  avoid 
scheduling  events  on  opening  weekend 
of  game  seasons;  no  multiple  lapped 
events. 

(4)  Spectator  Speed  Events  (4  X  48, 
Dune  buggies.  Motorcycles). 

Limited  to  200  entrants:  pre-running  is 
limited  to  the  week  before  the  event. 

b.  Southern  Piute  Valley-Laughlin  area 
is  located  85  miles  southeast  of  Las 
Vegas.  Nevada  and  encompasses  lands 
south  of  the  Searchlight  Township 
limited  area,  east  of  Highway  95.  north 
of  the  Nevada  border  and  west  of  Lake 
Mead  National  Recreation  Area.  The 
area  is  limited  to  protect  small  game  and 
desert  tortotee  habitat.  The  limitations 
on  (1)  Non-Spectator  Speed  Events:  (2) 
Sport  Car  Rallies;  and,  (3)  Non-Speed 
Events  are  identical  to  those  listed 
above  under  4a.  —  The  Southern 
Eldorado  Valley  and  Northern  Piute 
Valley  area.  In  addition,  (4)  Spectator 
Speed  Events  are  limited  as  follows: 
limited  to  200  entrants;  existing  roads, 
trails  and  dry  washes  only;  only  one 
event  per  yean  use  limited  to  period 
between  the  close  of  quail  hunting 
season  and  March  15;  start-finish,  pitting 
and  spectator  areas  will  be  designated 
within  T.32S.,  R.66E..  Sec.  9. 14. 15  and 
16  if  on  public  land;  four  laps  only;  and. 
pre-running  is  limited  to  one  week  prior 
to  the  event. 
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c.  The  Bird  Spring  Range  and 
Southern  Spring  Mountain  Range  area 
surrounds  Coodsprings,  Nevada,  east  of 
the  4,000  foot  elevation  line,  west  of 
Interstate  15.  south  of  the  Pahrump 
Highway  and  north  of  the  California 
border.  High  speed  competitive  events 
are  limited  to  existing  roads,  trails. 
courses  and  sand  washes.  This 
designation  is  made  to  protect  desert 
tortoise  habitat. 

5.  Limited  to  non-conflicting  use  in 
bighorn  sheep  habitat — 6,085  acres. 

The  River  Mountains  are  located  20 
miles  southeast  of  Las  Vegas,  Nevada 
and  are  bounded  by  Lake  Mead 
National  Recreation  Area  on  the  east, 
Boulder  City,  on  the  south  and 
Henderson  on  the  west  and  north.  The 
area  above  the  2,400  foot  elevation  line 
is  limited  to  vehicle  use  which  will  not 
conflict  with  bighorn  sheep 
management. 

6.  Limited  to  non-speed  competitive 
and  non-competitive  use— 169,518  acres. 

a.  Frenchman  Mountain  is  located  10 
miles  due  east  of  Las  Vegas.  Nevada.  It 
comprises  approximately  12  sections  in 
the  southwest  comer  of  T.20S..  R.63E. 
No  high  speed  competitive  events  will 
be  allowed  to  protect  this  area's  natural 
qualities  and  to  act  as  a  buffer  for  the 
proposed  Wetlands  Park. 

b.  The  Las  Vegas  Sub-Unit  (City  of 
Las  Vegas.  North  Las  Vegas,  and  urban 
townships).  Boulder  City  and 
Henderson,  Nevada  areas  comprise  the 
urban  and  adjacent  areas  around  each 
of  these  cities.  Use  is  limited  to  non- 
speed  competitive  and  non-competitive 
events  to  protect  air  qualify  in  the  urban 
areas. 

c.  Base  of  the  Arrow  Canyon  Range 
west  to  the  Desert  Game  Range  area  is 
centered  approximately  40  miles  north/ 
northeast  of  Las  Vegas,  Nevada  and 
includes  the  Starvation  Flat  area  south 
of  Highway  7  south  to  the  bend  in 
Highway  93,  including  portions  of  the 
North  Las  Vegas  Range  and  Hidden 
Valley.  To  protect  bighorn  sheep 
migration  routes,  areas  of  archeological 
significance,  and  desert  tortoise  habitat, 
use  is  Limited  to  non-speed  competitive 
and  non-competitive  use  except  for  an 
approved  corridor  along  the  east  side  of 
Highway  93  on  the  future  power  line 
road. 

d.  Arrow  Canyon  is  located  18  miles 
northwest  of  Glendale,  Nevada.  The 
area  between  the  upper  sand  dune  and 
the  dam  is  limited  to  protect  riparian 
habitat  and  archeological  resources. 

7.  Limited  to  non-competitive  use — 
115.717  acres. 

a.  Desert  Wetlands  Park— Rainbow 
Gardens  area  is  located  10  miles  east/ 
southeast  of  Las  Vegas,  Nevada.  It 
includes  the  Las  Vegas  Wash  drainage 


and  Rainbow  Gardens  due  north  of  Las 
Vegas  Wash.  The  limitation  is  to  protect 
the  unique  geologic  formations  of 
Rainbow  Gardens  and  the  riparian 
habitat  of  the  wash  area. 

b.  The  Searchlight  Township  limited 
area  is  approximately  64  square  miles 
around  Searchlight,  Nevada.  It  is  limited 
to  reduce  air  pollution  and  noise 
pollution  around  the  residential  area. 

c.  The  upper  Mormon  Mesa  is 
centered  10  miles  northwest  of  Glendale, 
Nevada.  The  area  is  bounded  on  the 
west  by  the  Mormon  Mesa  escarpment, 
on  the  north  by  the  Clark-Lincoln 
County  line,  on  the  east  by  the  Carp- 
Elgin  Road  and  on  the  south  by  a  line 
one  quarter  mile  north  of  Interstate  15. 
The  limitation  is  to  protect  bighorn 
sheep  and  desert  tortoise  habitat. 

8.  Limitations  to  protect  crucial  desert 
tortoise  habitat — 88,750  acres. 

a.  Areas  west  of  1-15,  south  of  the 
Pahrump  Highway,  east  of  the  Bird 
Spring  Range  and  north  of  the  California 
border. 

No  more  than  3  laps;  designated 
pitting  areas;  use  limited  to  October- 
April;  confined  to  existing  roads, 
courses,  trails,  and  sand  washes; 
maximum  of  3  events  per  year. 

.  b.  Area  south  of  Jean,  east  of  1-15, 
west  of  the  South  McCullough  Range 
and  north  of  the  Nevada-California 
border. 

No  more  than  3  laps;  designated 
pitting  areas;  used  limited  to  October- 
April;  confined  to  existing  roads, 
courses,  trails  and  sand  washes. 

c.  Southern  Eldorado  Valley  and 
northern  Piute  Valley  area. 

(1)  Non-Spectator  Speed  Events 
(Motorcycles). 

Limited  to  200  entrants;  no  pre- 
running;  avoid  scheduling  on  opening 
weekend  of  game  seasons;  no  more  than 
3  laps;  designated  pitting  areas;  use 
limited  to  October  to  April;  confined  to 
existing  roads,  trails,  courses  and  sand 
washes. 

(2)  Sport  Cvr  Rallies  (street  legal 
only). 

Limited  to  200  entrants;  designated 
routes  only;  use  limited  to  October  to 
April. 

(3)  Non-Speed  Events. 
Limited  to  200  entrants:  avoid 

scheduling  on  opening  weekend  of  game 
seasons;  no  multiple  lapped  events;  use 
limited  to  October  to  April 

(4)  Spectator  Speed  Events. 
Limited  to  200  entrants;  pre-running  is 

limited  to  the  week  before  the  event;  no 
more  than  3  laps;  designated  pitting 
areas;  use  limited  to  October  to  April; 
confined  to  existing  roads,  courses, 
trails  and  sand  washes. 

d.  Southern  Piute  Valley. 


Limitations  are  identical  to  those  of 
8c— Southern  Eldorado  Valley  except 
that  non-spectator  speed  events  are 
limited  to  three  events  per  year  and 
spectator  speed  events  are  not 
permitted. 

e.  Areas  adjacent  to  the  south  and 
east  sides  of  the  Moapa  Indian 
Reservation. 

Existing  courses  only  for  competitive 
events;  designated  pitting  areas;  no 
more  than  4  laps:  avoid  creation  of  new 
trails  by  non-ORV  users  such  as  seismic 
crews. 

f.  Pahranagat/Meadow  Valley  Wash. 
Use  limited  to  November  to  April; 

only  two,  non-pre-run  motorcycle  races 
per  years;  only  one,  pre-run  dune  buggy 
race  per  year  to  take  place  on  a 
designated  route  which  will  include  old 
U.S.  93;  no  more  than  3  laps;  designated 
pitting  areas;  confined  to  existing  roads, 
trails  and  sand  washes. 

C.  Closed  Designation.  The  3,308  acre 
Hidden  Valley  area  is  located  in  the 
south  Muddy  Mountains.  33  miles 
northeast  of  Las  Vegas,  Nevada.  All 
motorized  use  is  prohibited  in  this  area 
to  protect  the  significant  archeological 
values  and  maintain  the  natural  geologic 
character  of  the  area. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 
Maps  delineating  these  areas  and  an 
environmental  assessment  describing 
the  impact  of  these  designations  are 
available  for  inspection  during  regular 
business  hours  (7:30  a.m.-4:15  p.m.), 
Monday  through  Friday,  at  the  offices 
listed  below. 

address:  For  further  information  about 
these  designations,  contact  either  of  the 
following  Bureau  of  Land  Management 
Officials:. 

District  Manager,  Las  Vegas  District 
Office,  4765  W.  Vegas  Drive.  P.O.  Box 
26569,  Las  Vegas,  NV  89126.  (702)  388- 
6403 

Area  Manager,  Stateline  Resource  Area 
Office,  301  E.  Stewart  Avenue.  P.O. 
Box  7384,  Las  Vegas.  NV  89125.  (702) 
388-6627. 

Kemp  Conn. 

District  Manager.  Las  Vegas  District. 

in*  Doc   »t-24«e3  Filed  »-19-»4  8:45  8m| 
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Car»on  C»ty  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  meeting  of  the  Carson 
City  District  Advisory  Council. 
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date:  October  18  and  19, 1984. 
ADDRESS:  El  Capitan  Lodge.  540  F  Street, 
Hawthorne,  Nevada. 
summary:  At  9.00  a.m.  October  18  the 
Council  will  begin  a  field  trip  of  several 
cultural  resource  sites  in  Mineral 
County,  Nevada.  At  7;30  p.m.  the 
Council  will  convene  its  business 
meeting.  Topics  on  the  agenda  will 
include  cultural  resources  management, 
area  of  critical  environm.ental  concern, 
and  comments  from  the  public  (9:00 
p.m.).  The  field  trip  will  be  continued  in 
the  morning  of  October  19.  Anyone  may 
attend  the  meeting  and  field  trip  but 
must  provide  their  own  transportation. 

FOR  FURTHER  INFORMATION  CONTACT! 

Steve  Weiss,  BLM  Public  Information 
Officer,  1050  E.  Williams  St.,  Suite  335, 
Carson  City,  NV  89701,  (702)  882-1631. 
Norman  L.  Murray, 

Acting  District  Manager. 

[FR  Do(.  84-249eo  Filed  9-l»-84;  &45  amj 
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[  C-01 25239;  C-28262) 

Proposed  Continuation  of  Reclamation 
Withdrawals,  Colorado 

Sopfembor  13.  1984. 

AGENCY:  Bureau  of  Land  Mangement, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  that  the  two  land  withd.'-awals 
made  in  connection  with  the  Silt  Project 
be  continued  for  20  years.  The  lands  in 
both  withdrawals  will  remain  closed  to 
surface  entry  and  mining.  They  have 
been  and  remain  open  to  mineral 
leasing. 

DATE:  Comments  should  be  received 
within  90  days  of  publication  date. 
ADDRESS:  All  comments  should  be 
addressed  to  State  Director,  Colorado 
State  Office,  2020  Arapahoe  Street, 
Denver,  Colorado  80205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D.  Tate,  Colorado  State  Office, 
303-294-7626. 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawals  made 
by  Secretarial  Order  of  October  22, 1940, 
and  public  land  order  4384,  dated  March 
19, 1968,  be  continued  for  a  period  of  20 
years  in  accordance  with  Section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751, 
43  U.S.C.  1714. 

The  two  orders  currently  withdraw 
514.55  acres  of  public  land.  The  land  is 
located  in  T.  5  S..  Rgs.  92  and  93  W.. 
Sixth  Principal  Meridian,  Colorado. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Rifle  Gap  Dam  and  Reservoir 


Site,  Silt  Project,  and  segregate  the  land 
from  operation  of  the  public  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publicatin  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director,  Colorado  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and,  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  determination  is 
made. 

Robert  D.  Dinsmore. 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc  84-24901  Filed  9- 19-84  8.45  ua] 
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Idaho  Falls  District;  Medicine  Lodge 
Draft  Resource  Management  Plan  and 
Environmental  Impact  Statement, 
Public  Hearings  and  DRMP/DEIS 
Availability 

AGENCY:  Bureau  of  I^nd  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Resource  Management  Plan/ 
Environmental  Impact  Statement. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  the 
Interior  has  prepared  a  draft  resource 
managemant  plan  (RMP)  and 
environmental  impact  statement  (EIS) 
for  proposed  management  of  public 
lands  in  the  Medicine  Lodge  Resource 
Area.  The  i^aft  RMP  and  EIS  describes 
and  analyzes  five  alternatives  for 
managing  648,700  acres  of  public  land. 
In  addition  to  the  lands  within  the 
Medicine  Lodge  Resource  Area,  grazing 
will  be  analyzed  on  72,053  acres  of  the 
Twin  Buttes  Allotment  in  the  Big  Butte 
Resource  Area. 

— Alternative  A  represents  the 
existing  situation  and  will  serve  as  the 
baseline  for  analyzing  other 
alternatives.  The  present  level  of 
management  on  the  public  lands  would 


be  continued.  No  wilderness  study  areas 
would  be  recommended  for  wilderness 
designation.  As  defined  by  BLM  policy. 
Alternative  A  is  the  proposed  action  for 
livestock  grazing. 

— Alternative  B  would  favor  higher 
livestock  stocking  levels,  more  range 
improvements,  land  transfer  for 
agricultural  developoment  and  transfer 
of  isolated  or  difficult  to  manage  parcels 
out  of  federal  ownership.  Restrictions  on 
mining,  mineral  leasing,  mineral 
material  removal,  and  off-road-vehicle 
use  would  be  minimized.  No  wilderness 
study  areas  would  be  recommended  as 
suitable  for  wilderness  designation, 

— Alternative  C  is  BLM's  Preferred 
Alternative.  A  variety  of  resource  uses 
would  be  allowed.  Production  and  use  of 
commodity  resources  and  commercial 
use  authorizations  would  occur,  while 
protecting  fragile  resources  and  critical 
wildlife  habitat,  preserving  natural 
systems  and  cultural  values  and 
allowing  for  nonconsumption  resource 
uses.  A  balanced  approach  to  multiple 
use  would  be  pursued.  No  wilderness 
study  areas  would  be  recommended  as 
suitable  for  wilderness  designation. 

— Alternative  D  is  the  partial 
wilderness  alternative  which 
recommends  part  of  the  Sand  Mountain 
and  Snake  River  WSAs  as  suitable  for 
wilderness  designation.  All  use  levels 
except  for  wilderness,  energy  and 
minerals,  and  lands  would  remain  the 
sam.e  as  for  Alternative  C,  the  preferred 
Alternative, 

— Alternative  E  would  protect  fragile 
resources  and  wildlife  habitat,  preserve 
natural  systems  and  favor 
nonconsumptive  resource  uses. 
Management  direction  would  favor 
habitat  management  to  increase  wildlife 
populations,  protection  of  wilderness 
qualities  and  opportunities  for  general 
dispersed  recreation.  Under  this 
alternative,  all  of  both  WSAs  would  be 
recommended  suitable  for  wilderness 
designation. 

Three  Areas  of  Critical  Environmental 
Concern  (ACEC)  totaling  36,120  acres 
would  be  designated  under  Alternative 
C,  the  BLM's  preferred  alternative,  and 
would  also  be  designated  under 
Alternatives  D  and  E.  The  ACECs  and 
use  limitations  are  listed  below. 

North  Menan  Butte,  1,120  acres.  This 
unique  geologic  feature  has  been 
designated  a  National  Natural 
Landmark  and  has  been  closed  to 
grazing.  Designation  as  an  ACEC  would 
include  no  grazing,  no  surface 
occupancy  for  mineral  leasing, 
withdrawal  from  mineral  entry,  and  no 
ORV  use. 

Snake  River.  10,000  acres.  This 
portion  of  the  South  Fork  of  the  Snake 
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River  has  been  identified  as  a  sensitive 
ecosystem.  Oesignation  as  an  ACEC 
woulrfinclude  withdrawal  from 
woodland  management,  4,300  acres  are 
currently  withdrawn  from  locatable 
mineral  entry  and  an  additional  5,700 
acres  would  be  withdrawn. 

^'ine  Mile  Knoll.  25.000  acres.  Wildlife 
habitat  is  a  primary  concern  and  much 
of  the  area  has  already  been  nominated 
for  designation  as  a  National  Natural 
Landmark.  Designation  as  an  ACEC 
would  include  closing  the  area  to 
vehicles  from  December  1  to  March  31  of 
each  year  to  protect  critical  winter  range 
for  elk,  deer  and  moose. 

Copies  of  the  Draft  RMP/EIS  are 
available  for  review  at  the  following 
locations. 

Idaho  Falls  District  Office.  Bureau  of 
Land  Management,  940  Lincoln  Road. 
Idaho  Falls,  Idaho  83401.  Telephone: 
(208)  529-1020 
Idaho  State  Office.  Bureau  of  Land 
Management.  3380  Americana 
Terrace.  Boise.  Idaho  83706, 
Telephone:  (206)  334-1770 
Public  Affairs.  Bureau  of  Land 

Management.  Interior  BuildinR.  18th 
and  C  St..  Washington.  DC,  20240. 
Telephone:  (202)  343-943.S 
DATES:  Written  comments  on  the  Draft 
RMP/EIS  are  invited  and  should  be 
submitted  by  December  27, 1984.  Two 
public  hearings  will  be  held  to  receive 
written  and  oral  comment  on  the  Draft 
R.MP/EIS.  A  public  hearing  will  be  held 
on  November  7,  1984  at  7:30  p.m.  in  the 
Courtroom  at  the  Fremont  County 
Courthouse  in  St.  Anthony.  Idaho.  A 
second  public  hearing  will  be  held  on 
November  8. 1984  at  7:30  p.m.  in  meeting 
room  "A"  at  the  Idaho  Falls  Public 
Library  in  Idaho  Fails.  Idaho, 

ADDRESS:  Written  comments  should  be 
submitted  to  District  Manager.  Attn- 
MLRMP/EIS,  Bureau  of  Land 
Management.  940  Lincoln  Road.  Idaho 
Falls.  Idaho  83401, 

FOU  FUflTMER  INFORMATIOM  CONTACT 

O'dell  A.  Frandsen  or  Donald  L. 
Watson,  Bureau  of  Land  Management, 
940  Lincoln  Road.  Idaho  Falls.  Idaho 
83401.  Telephone;  (208)  529-1020. 

SUPPLEMENTARY  INFORMATION: 

individuals  wishing  to  testify  may  do  so 
by  appearing  at  the  hearing  place 
previously  specified.  Persons  wishing  to 
give  testimony  may  be  limited  to  10 
minutes  with  written  submissions 
encouraged. 

Dated:  September  14.  1984. 
O'deH  A.  Frandsen. 

District  Manager. 


Int«nt  To  Prapare  ■  Planning 
Amendm«nt  for  th«  Parker  Mountain 
ManagameiM  Franrte-Work  Plan  In 
Wayna  to  Qarfield  Counties,  UT; 
Correction 

agency:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Amendment  of  |uly  6, 1984 
notice. 


SUMMARY:  Tlie  following  lands  are  to  be 
added  to  the  Federal  Register  Notice  on 
July  6,  1984— page  27828.  Intent  to 
prepare  a  Planning  Amendment  for  the 
Parker  Mountain  Management  Frame- 
Work  Plan  in  Wayne  to  Garfield 
Counties.  Utah: 

T.  30  S,.  R,  5  E 

Sec.  10.  NWV,SEy«. 
T,  29  S..  R.  5  E. 
Sec.  33.  W'4SWV4NE'/«NWV«SEy«.  WVi 
NE 'ANW  V4NW  V* SE '/,,  N W  V4N W '/« 
NWV4SEV4.  S'/^NWV4NW'/4SE'/4.  SW'/i 
NWV4SEy4,  NWV4SEV4NWV4SEy4,  S'/4 

SE''4Nrwy4SEV4,  swy4SEV4. 

Dated;  September  14, 1984. 
Donald  L.  Pendleton. 

District  Manager. 

|FR  Doc  84-24958  Tiled  9-19-64;  8:45  ■m) 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AOENCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCDJ. 

SUMMARY:  Notice  is  hereby  given  that 
Mobil  Oil  Exploration  and  Producing 
Southeast  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  I^ase  OCS  071.  Block  11, 
South  Pelto  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City, 
Louisiana. 

DATE;  The  subject  DOCD  was  deemed 
submitted  on  September  12,  1984. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Manager.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours;  9  a.m.  to  3:30 
p.m..  Monday  through  Friday), 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Michael  J,  Tolbert,  Minerals 
Management  Service.  Gulf  of  Mexico 


OCS  Region,  Rules  and  Production, 
Plans,  Platform  and  FHpeline  Section. 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATIOM:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250,34  of  Title  30  of  the  CFR. 

Dated:  September  12,  1984. 
|ohn  L  Rankin. 

Regional  Manager.  Gulf  of  Mexico  OCS 

Region. 

|FR  Dor,  84-25034  filed  9-19-84,  8;4S  »m\ 
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National  Park  Service 

Intention  To  Negotiate  Concesaion 
Contract;  International  Leisure  Hosts, 
Inc. 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  was 
given  in  the  July  13,  1984,  Federal 
Register,  pages  28631  and  28632,  Vol.  49. 
FR  Document  84-18589,  that  the 
National  Park  Service  is  proposing  to 
negotiate  a  concession  contract 
authorizing  International  Leisure  Hosts, 
Inc..  to  continue  to  provide  lodging, 
food,  retail  merchandising  and  gasoline 
facilities  and  services  for  the  public  at 
John  D.  Rockefeller  Memorial  Parkway. 
Wyoming  for  a  period  of  fifteen  (15)  to 
twenty-five  (25)  years  from  January  1, 
1985.  depending  on  the  magnitude  of  the 
investment. 

All  interested  parties  were  to  submit 
their  proposals  on  or  before  September 
11.  1984.  However,  it  has  been 
determined  that  it  would  be  in  the  best 
interest  of  all  interested  parties  to 
provide  additional  time  within  which  to 
submit  proposals  on  the  proposed 
contract  negptiation. 

To  be  considered  and  evaluated,  all 
proposals  must  now  be  postmarked  or 
hand  delivered  to  the  Regional  Director. 
Rocky  Mountain  Region,  National  Park 
Service.  655  Parfet  Street.  Denver, 
Colorado  80225,  on  or  before  the 
thirtieth  (30th)  day  following  publication 
of  this  notice. 
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Interested  parties  should  contact  the 
Regional  Director  at  the  foregoing 
address  fcr  information  regarding  the 
requirements  of  the  proposed  contract. 

Dated:  September  14, 1964. 
Russell  E.  Dickenson, 
Director.  National  Park  Service. 

|FR  Doc  S4-248MFiledS-l»-M.8:Uiun| 
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Appalachian  National  Scanic  Trait 
Advisory  Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Appalachian 
National  Scenic  Trail  Advisory  Council 
will  be  held  in  Rangeley,  Maine  on 
October  18.  from  8:30  a.m.  to  5:00  p.m. 
The  agenda  of  the  meeting  will  include  a 
review  of  current  Appalachian  Trail 
protection  and  management  issues. 

The  meeting  will  be  open  to  the 
public,  although  space  will  be  limited. 
Persons  will  be  accommodated  on  a 
first-come,  first-served  basis.  Any 
person  may  file  with  the  Council  a 
written  statement  concerning  the 
matters  to  be  discussed. 

Persons  wishing  further  information 
concerning  this  meeting  or  who  wish  to 
submit  written  statements  may  contact 
David  A.  Richie,  Project  Manager. 
Appalachian  Trail  Project  Office. 
Harpers  Ferry,  West  Virginia  25425.  at 
Area  Code  (304)  535-2346. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  above 
address.  Copies  of  the  minutes  will  also 
be  available  from  Room  3120,  Interior 
Building.  18th  and  C  Streets,  NW. 
Washington.  D.C.  20240,  and  at  the 
headquarters  of  the  Appalachian  Trail 
Conference,  Washington  Street.  Harpers 
Ferry,  West  Virginia  2542S. 

Dated:  September  13. 1984. 
David  A.  Richie, 

Project  Manager.  ' ' 

|FR  Doc.  84-2S0OS  Filed  B-lfr-K4;  8:45  an) 
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Kenai  Fjords  National  Parle; 
Environmental  Impact 

AOENCV:  National  Park  Service.  Interior. 
action:  Notice  of  Availability  of  a  Final 
Environmetal  Assessment/General 
Management  Plan,  and  a  Finding  of  No 
Significant  Impact  (FONSI). 


SUMMARY:  This  notice  announces  the 
availability  of  the  final  environmental 
assessment/general  management  plan 
and  a  finding  of  no  significant  impact 
(FONSI)  for  Kenai  Fjords  National  Park. 


The  draft  environmental  assessment/ 
general  management  plan  was  made 
available  for  public  and  Conservation 
System  Unit  Review.  Comments  were 
received  and  considered. 

It  is  the  National  Park  Service's 
decision  to  select  the  alternative  which 
appears  as  part  of  the  final  general 
management  plan  to  serve  as  the 
guideline  for  the  management  of  Kenai 
Fjords  National  Park  for  the  next  five  to 
ten  years. 

ADDRESSES:  Public  reading  copies  of  the 
environmental  assessment /general 
management  plan  will  be  available  for 
review  at  the  following  locations; 

1.  Parks  and  Forests  Information  Center 
2525  Gambell  Street,  Anchorage, 
Alaska  99503-2892 

2.  Headquarters,  Denai  Fjords  National 
Park,  Sward,  Alaska  99664 

3  Department  of  the  Interior,  Central 
Library,  Washington,  D.C.  20240 

4.  Interior  Resources  Library,  Federal 
Building,  701  C  Street.  Anchorage, 
Alaska  99513 

Copies  of  the  FONSls  are  available 
uon  request  from:  National  Park  Service. 
Alaska  Regional  Office,  2525  Gambell 
Street,  Room  107  Anchorage,  Alaska 
99503-2892. 

Dated:  September  12  1984. 
Roger ).  Cantor, 

Regiona/  Director  .Alaska. 

(FR  D()c  »*-2500e  Rled  &-19-M  a;4S  sml 
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Bureau  of  Reclamation 

Proposed  Irrigation  Ratesetting  PoNcy; 
Intent  To  Extend  the  Written  Comment 
Period  on  Water  Service  Ratesetting 
Policy;  Central  Valley  Project, 
California 

The  Department  of  the  Interior, 
through  the  Bureau  of  Reclamation,  has 
developed  an  irrigation  water 
ratesetting  options  paper  for  the  Central 
Valley  Project  (CVP).  The  paper  was 
prepared  pursuant  to  the  Reclamation 
Project  Act  of  1939  (53  Stat.  1187).  Pub. 
L  84-643  (70  Stat.  483).  Pub.  L.  88-44  (77 
Stat.  68),  and  the  Reclamation  Reform 
Act  of  1982.  title  U,  Pub.  L  97-293  (96 
Stat.  1263). 

The  proposed  ratesetting  policy 
options  document  has  been  developed 
to  implement  the  ratesetting  provisions 
of  the  Reclamation  Reform  Act,  to 
ensure  adequate  returns  to  the  Treasury, 
and  to  provide  equitable  charges  among 
water  users  for  services  received.  This 
proposed  policy  is  formalized  and  is 
available  for  review  by  interested 
parties.  The  policy  options  document 
reviews  some  water  rate  history  and 


discusses  the  need  for  a  standard 
ratesetting  policy.  The  calculations 
illustrating  irrigation  water  rates  are 
included  for  review.  Those  calculations 
reflect  applications  of  the  proposed 
policy  options  to  the  rate  calculations 
for  the  project. 

The  proposed  policy  options  paper 
includes  recommended  policy  as  well  as 
several  feasible  alternatives  for 
consideration.  Sample  calculations 
which  demonstrate  the  impacts  of  the 
proposals  are  provided  to  enhance 
understanding  of  the  alternatives. 

The  Federal  Register  announcement  of 
public  hearings  and  the  original  written 
comment  period  was  published  in 
Volume  49,  No.  73,  page  14811  dated 
Friday.  April  13, 1964.  In  response  to 
numerous  request*,  the  comment  period 
for  receipt  of  written  comments  was 
extended  to  August  31, 1984.  That 
extension  was  published  in  Volume  49, 
.No.  128,  page  27221  dated  Monday,  July 
2, 1984.  Due  to  the  need  for  interested 
parties  to  further  review  information 
provided  to  them  and  to  conBolidate 
their  comments  on  the  proposed  policy 
options  paper,  the  comment  period  for 
receipt  of  written  comments  is  now 
extended  to  September  21, 1964. 

Copies  of  the  draft  policy  may  be 
obtained  without  charge  by  writing  to 
the  Regional  Director,  Bureau  of 
Reclamation,  Water  Rate  Policy  (MP- 
440).  2800  Cottage  Way,  Sacramento.  CA 
95825.  Questions  by  telephone  should  be 
directed  to  Mr.  Merv  deHaas  at  (916) 
484-4878. 

Dated:  September  14. 1984. 
Richard  Atwater, 

Commissjoner  of  RecJamation 

IFR  Doc  64-24877  Filed  »-19-84  MA  mii| 
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INTERSTATE  COMMERCE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44)  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Lee  Campbell  (202)  275-7238. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Lee 
Campbell.  Interstate  Commerce 
Commission,  Room  1325. 12th  and 
Constitution  Ave.,  NW.,  Washington. 
DC  20423  and  to  Gary  Waxman.  Office 
of  Management  and  Budget.  Room  3228 
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NEOB.  Washington,  DC  20503.  (202)  395- 
7340. 

Type  of  Clearance:  Extension 

Bureau/Office:  Bureau  of  Accounts 

Title  of  Fonn:  Class  I  Annual  Report 
Motor  Carrier  of  Passengers 

OMB  Form  No.:  3120-0021 

Agency  Form  No.:  MP-1 

Frequency:  Annually 

Respondents:  Class  1  Carriers  of 
Passengers 

No.  of  Respondents:  66 

Total  Burden  Hrs.:  2,442 

Type  of  Clearance:  Extension 

Bureau/Office:  Bureau  of  Accounts 

Title  of  Form:  Uniform  System  of 
Accounts— Motor  Carriers  of 
Passengers 

OMB  Form  No.:  3120-0105 

Agency  Form  No.:  N/A 

Frequency:  Annually 

Respondents:  Motor  Carrier  of 
Passengers 

No.  of  Respondents:  66 
Total  Burden  Hrs.:  8,976 
Type  of  Clearance:  Extension 
Bureau/Office:  Bureau  of  Accounts 
Title  of  Form:  Uniform  System  of 

Accounts — Motor  Carriers  of  Property 
OMB  Form  No.:  3120-0106 
Agency  Form  No.:  N/A 
Frequency:  Quarterly/ Annually 
Respondents:  Motor  Carrier  of  Property 
No.  of  Respondents:  2,606 
Total  Burden  Hrs.:  367,446 
Type  of  Clearance:  Extension 
Bureau/Office:  Bureau  of  Accounts 
Title  of  Form:  Uniform  System  of 

Accounts — Railroads         '' 
OMB  Form  No.:  312CM)107 
Agency  Form  No.:  N/A 
Frequency:  Annually 
Respondents:  Railroads  with  Revenues 

over  $50  million 
No.  of  Respondents:  37 
Total  Burden  Hrs.:  48,840 

Jame*  H.  Bayne. 

Secretary. 

|FR  Doc.  B4-24aM  Filed  »-19-a4;  8:45  am| 
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[Ex  Part*  No*.  274  and  282;  Sub-Nos.  10 
and  3] 

Environmentai  Notices  In 
AtMndonment  and  Rail  Exemption 
ProcMdInga,  and  Railroad 
Consolidation  Procedures 

AOENCv:  Interstate  Commerce 
Commission. 

action:  Notice. 


SOtMiAHY:  By  decision  served  and 
published  April  17, 1984  (49  FR  15087). 
the  Commission  adopted  regulations 
requiring  rail  carrier  applicants  in 
abandonment  and  exemption 


proceedings  to  issue  environmental 
notices  directly  to  the  appropriate  State 
agency.  That  decision  requested  each 
State  to  designate  a  single  agency  to 
receive  the  notice  and  to  provide  this 
information  by  May  18. 1984.  A  list  of 
State  agencies  is  published  in  this 
notice. 

EFFECTIVE  DATE:  October  19. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Michel,  (202)  275-7657. 
SUPPlfMENTARY  INFORMATION:  We  are 
publishing  a  list  of  the  State  agencies- 
designated  to  receive  environmental 
notices  (See  Appendix).  In  those 
instances  where  more  than  one  agency 
was  selected  by  the  State,  we  have 
chosen  the  agency  that  will  receive  the 
notice.  If  a  State  failed  to  provide  us 
with  this  information  by  May  18,  1984, 
the  notice  will  be  served  on  the 
governor  or  chief  executive  officer  of 
that  State. 

Decided:  September  13, 1984. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett  and 
Gradison.  Chairman  Taylor  was  absent  and 
did  not  participate. 

lames  H.  Bayne. 

Secretary. 

Appendix 

Alabama  Department  of  Environmental 
Management,  2721  Gunter  Park 
Drive,  Montgomery,  AL  36130 
Attn:  Marilyn  G.  Elliott.  Permit 
Coordinator 

Alaska  Department  of  Environmental 
Conservation.  437  E  Street, 
Anchorage.  AK  99501 
Attn:  Robert  Martin 

Arizona  Department  of  Transportation, 
Transportation  Planning  Division, 
206  South  17th  Avenue,  31GB, 
Phoenix,  AZ  85007 

Arkansas  Highway  and  Transportation 
Department,  P.O.  Box  2261,  Little 
Rock,  AR  72203 

Chief,  Railroad  Operations  &  Safety 
Branch,  California  Public  Utilities 
Commission,  1390  Market  Street, 
San  Francisco.  CA  94102 

Public  Utilities  Commission,  1580  Logan 
St.,  Office  Level  II,  Denver,  CO 
80203 

Bureau  of  Planning  &  Research, 
Connecticut  Department  of 
Transportation,  24  Wolcott  Hill 
Road,  Wethersfield,  CT  06109 

Mrs.  Francine  Booth,  Federal  Aid 
Coordinator.  Budget  Office,  State 
Single  Point  of  Contact,  P.O.  Box 
1401.  Dover,  DE  19903 

Mayor.  1350  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20004 

Executive  Office  of  the  Governor,  Office 
of  Planning  and  Budgeting.  The 
Capitol.  Tallahassee,  FL  32301 


Attn:  Ron  Fahs 
Transportation  Rates  and  Services 
Division.  Georgia  Public  Service 
Commission,  244  Washington 
Street,  SW..  Atlanta.  GA  30334 
State  of  Idaho  Transportation 

Department,  P.O.  Box  7129,  Boise, 
ID  83707 
Attn:  Ronald  K.  Kerr,  Principal 
Planner 
State  Historic  Preservation  Office, 
Department  of  Conservation,  605 
State  Office  Bldg.,  400  South  Spring 
Street,  Springfield,  IL  62706 
Indiana  Department  of  Transportation, 
Suite  300, 143  West  Market  Street, 
Indianapolis,  IN  46204 
Attn:  Roland  Jr.  Mross.  Director 
Office  of  the  General  Counsel,  Iowa 
Department  of  Transportation, 
Transportation  Regulation 
Authority.  507  Tenth  Street,  Des 
Moines,  lA  50319 
Kansas  State  Historical  Society,  120 
West  Tenth  Street.  Topeka.  KS 
66612 
Director,  Division  of  Transportation, 
Kentucky  Transportation  Cabinet, 
State  Office  Building,  Frankfori,  KY 
40622 
Chief  of  Technical  Studies,  Department 
of  Transportation  &  Development, 
Capitol  Stafion,  P.O.  Box  44245, 
Baton  Rouge,  LA  70804 
Transportation  Services  Division,  Maine 
Department  of  Transportation.  State 
Office  Building,  Augusta,  ME  04333 
Director,  State  Clearinghouse  for 
Intergovernmental  Assistance, 
Department  of  State  Planning,  301 
West  Preston  Street.  Baltimore.  MD 
21201 
Executive  Office  of  Environmental 
Affairs,  100  Cambridge  Street, 
Boston.  MA  02202 
Michigan  Department  of  Transportation, 
Bureau  of  Urban  and  Public 
Transportation.  Box  30028,  Lansing, 
MI  48909 
Rail  Manager,  Minnesota  Department  of 
Transportation,  Transportation 
Building,  Room  820,  St.  Paul,  MN 
55155 
Mississippi  Public  Service  Commission, 

P.O.  Box  1174.  Jackson.  MS  39205 
Mr.  Robert  N.  Hunter.  Chief  Engineer. 
Missouri  Highway  and 
Transportation  Dept..  P.O.  Box  270. 
Jefferson  City.  MO  65102 
William  J.  Fogarty,  Transportation 

Division.  Department  of  Commerce, 
1424  9th  Avenue,  Helena,  MT 
59620-0401 
The  Nebraska  State  Historical  Society, 

1500  R  Street.  Lincoln,  NE  68508 
State  Office  of  Community  Services, 
Capitol  Complex,  Carson  City,  NV 
89710 
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New  Hampshire  Department  of 

Transportation,  85  Loriden  Road. 

John  O.  Morton  Building.  Concord, 

NH  03301 
Lawrence  Schmidt.  Director,  Planning 

Group,  Office  of  the  Commissioner, 

Department  of  Environmental 

Protection,  CN  402,  Trenton,  NJ 

08625 
State  Planning  Officer,  State  Capitol,  403 

Capitol  Building.  Santa  Fe,  NM 

87501 
State  Clearing  House,  Division  of 

Budget.  State  Capitol,  Albany,  NY 

12224 
North  Carolina  State  Clearinghouse,  116 

West  Jones  Street,  Raleigh.  NC 

27611 
North  Dakota  Public  Service 

Commission,  State  Capitol  Building, 

12th  and  13th  Floors,  Bismarck,  ND 

58505 
Ohio  Department  of  Transportation,  P.O. 

Box  899,  Columbus.  OH  43216-0899 
Oklahoma  Corporation  Commission. 

Transportation  Division,  Railroad 

Department,  Jim  Thorpe  Building, 

Oklahoma  City,  OK  73105 
Public  Utility  Commissioner,  Rail/ Air 

Program,  Labor  &  Industries 

Building,  Salem,  OR  97310 
Department  of  Environmental 

Resources,  Third  and  Reily  Streets, 

P.O.  Box  1467,  Harrisburge.  PA 

17120 
Rail  Projects  Coordinator,  Rhode  Island 

Department  of  Transportation.  State 

Office  Building,  Providence.  RI 

02903 
The  Honorable  Richard  W.  Riley. 

Governor,  A'tn;  Mr.  Donald  N. 

Tudor,  Director.  Governor's 

Division  of  Transportation,  Edgar  A. 

Brown  Building,  1205  Pendleton 

Street-Suite  476,  Columbia,  SC 

29201 
South  Dakota  Department  of 

Environmental  Protection,  Foss 

Building.  Pierre.  SD  57501 
Bureau  of  Waterways  *  Rail 

Transportation,  Tennessee 

Departmf^nt  of  Transportation,  1 

Commerce  Place.  Suite  900. 

Nasl-.vil!e,  TN  37219 
William  Nicholas,  TENRAC,  Office  of 

the  Governor,  State  Capitol  Post 

Office  Box  12428,  Austin.  TX  78711 
Office  of  Planning  and  Budget,  State 

Capitol  Building.  Salt  Lake  City,  UT 

84114 
•Attn:  Carolyn  Wright 
Director,  State  Planning  Office,  Pavillion 

Building,  Montpelier,  VT  05602 
Department  of  Highways  & 

Transportation,  1401  E.  Broad 

Street,  Richmond,  VA  23219 
State  Historic  Preservation  Officer. 

Office  of  Archaeology  and  Historic 


Preservation,  111  West  Zlst, 

Olympia.  WA  98504 
West  Virginia  Railroad  Maintenance 

Authorrty.  P.O.  Box  490.  Moorefield 

WV  26836 
State  of  Wisconsin,  Department  of 

Transportation  Analysis  and 

Review,  4802  Sheboygan  Avenue, 

P.O.  Boc  7916,  Madison.  Wl  53707 
State  Planning  Coordinator's  OfTice, 

2320  Capitol  Avenue,  Cheyenne, 

WY  82002 

|FR  Dot   M-24a05  filed  »-l»-»4.  8:45  ami 
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[Docket  No.  AB-31  (S«jt>-20XI 

RaH  Carriers;  Grand  Trunk  Western 
Railroad  Co.— Atiendonment— in  Bay 
County,  Mi;  Exemption 

The  Grand  Trunk  Western  Railroad 
Company  (GTW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exemption  Abandonments. 

The  line  to  be  abandoned  is  that 
portion  of  the  former  Michigan  Central 
Mackinaw  Branch  (Bay  City  Belt) 
between  milepost  0.0  and  milepost  4.0,  a 
total  distance  of  4.0  miles  in  Bay  County, 
MI. 

GTW  has  certified  (1)  that  no  local  or 
overhead  traffic  has  moved  over  the  Une 
for  at  least  2  years,  and  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Michigan  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  the 
notice.  See  Exemption  of  Out  of  Sen-ice 
Rail  Lines.  366  ICC.  885  (1983). 

As  a  condition  of  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co — 
Abandon.ment—Goshen.  380  I.C  C.  91 
(1979). 

The  exemption  will  be  effective  on 
October  22, 1984  (unless  stayed  pending 
reconsideration)  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  October  1,  1984,  and  petitions 
for  reconsideration,  including 
enviromental,  enerj?y,  and  public  use 
concerns,  must  be  filed  by  October.  10, 
1984,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  C. 
Danielson,  131  West  Lafayette  Blvd.. 
Detroit.  MI  48226. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  nse 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  copditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  September  13, 1964. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  U.  Baync, 

Secretary. 

IFK  Doc  M-ZSOM  PIM  t-l*.**:  MS  Ml| 
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NATIONAL  ADVISORY  COMMfTTEE 
ON  OCEANS  ANO  ATMOSPHERE 

Federal  Advisory  Cofnmittee  Act; 
Meeting 

September  17, 1984. 

Pursuant  to  section  10(8)(2]  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1982),  notice  is  hereby 
given  that  the  Shipbuilding  Panel  of  the 
National  Advisory  Committee  on 
Oceans  and  Atmosphere  (NACOA)  will 
meet  Monday  and  Tuesday,  October  1- 
2,  1984.  The  panel,  chaired  by  Dr.  Don 
Walsh,  will  meet  in  San  Francisco,  CA. 
For  the  exact  location  of  the  meeting 
please  call  Steven  Anastasion  at  202/ 
653-7818.  This  work  session,  which  will 
be  open  to  the  public,  will  convene  at 
9:00  a.m.  and  adjourn  at  5:00  p.m.  or 
both  days. 

Persons  desiring  to  attend  will  be 
admitted  to  the  extent  that  seating  is 
available.  Persons  wishing  to  make 
formal  statements  should  notify  the 
Chairman  of  the  Shipbuilding  Panel  Dr. 
Don  Walsh,  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
impose  limits  on  the  duration  of  oral 
statements  and  discussion.  Wntten 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  NACOA  Executive  Director,  Mr. 
Steven  N.  Anastasion  or  Ms.  Linda  K. 
Glover,  the  Staff  Member  for  the 
Shipbuilding  Panel.  The  mailing  address 
is  NACOA,  3300  Whitehaven  Street. 
.\W.,  Suite  438,  Page  Building  =1, 
Washington,  DC  20235. 

Dated  September  17.  1964 
Steven  N.  Anastasion, 

Executive  Director 

\n  Doc  M-24«74  Bled  »-1»-M  •-4S  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Reactor 
Operations;  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Operations  will  hold  a  meeting  on 
October  9, 1984,  Room  1046,  1717  H 
Street,  NW,  Washington,  DC. 

This  meeting  will  address  recent 
events  at  operating  nuclear  power 
plants.  The  exact  incidents  to  be 
explored  are  not  as  yet  known.  Should 
these  events  involve  proprietary 
information,  safeguards  information,  or 
information  submitted  in  confidence  by 
a  foreign  government  it  will  be 
necessary  to  close  that  protion  of  the 
meeting  to  public  attendance.  F^oweve^. 
to  the  extent  practical,  this  meeting  will 
be  open  to  pubic  attendance  and  any 
closed  sessions  will  be  held  so  as  to 
minimize  inconvenience  to  members  of 
the  public. 

The  agenda  for  subject  meeting^hall 
be  as  follows; 

Tuesday.  October  9, 1984 — 8:30  a.m. 
L'ntil  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
NRC  Staff  recent  experiences  at 
operating  nuclear  power  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
•  meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting.  The  Subcommittee  will  then 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  Staff,  Subcommittee  consultants, 
and  others. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
John  C.  McKinley  (telephone  202/634- 


1413)  between  8:15  a.m.  and  5:00  p.m., 
EDT.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dciled:  September  14,  1984. 

Morton  W.  Libarkin. 

Assistant  Extcutive  Director  for  Project 
Review. 
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Availability  of  NUREG-1061  Volume  1, 
"Report  of  tt»e  U.S.  Nuclear  Regulatory 
Commission  Piping  Review  Committee 
Volume  1:  Investigation  and  Evaluation 
of  Stress-Corrosion  Cracking  in  Piping 
of  Boiling  Water  Reactor  Plants  " 

The  Nuclear  Regulatory  Commission 
announces  the  availability  of  NUREG- 
1061.  Volume  1,  "Report  of  the  U.S. 
Nuclear  Regulatory  Commission  Piping 
Review  Committee:  Investigation  and 
Evaluation  of  Stress-Corrosion  Cracking 
in  Piping  of  Boiling  Water  Reactor 
Plants"  which  was  prepared  by  the  Task 
Group  on  Pipe  Cracking  of  the  NRC 
Piping  Review  Committee,  ' 

The  U.S.  NRC  Piping  Review 
Committee  was  established  by  the 
Executive  Director  for  Operations  of  the 
USNRC  to  make  a  comprehensive 
review  of  the  NRC  requirements  in  the 
area  of  nuclear  power  plant  piping.  The 
Task  Group  on  Pipe  Cracking  was 
assigned  the  review  of  the  stress- 
corrosion  cracking  problem  and  to  make 
recommendations  on  the  approach  to 
deal  with  the  problem.  This  report 
presents  specific  conclusions  and 
recommendations  that  are  tied  closely  to 
relevant  regulatory  and  staff  positions. 

This  report  covers  aspects  such  as  the 
causes  and  descriptions  of  the 
intergranular  stress  corrosion  cracking 
(IGSCC)  phenomena:  current  status  of 
pipe  cracking  in  BWR's:  nondestructive 
examinations  of  piping  weldments; 
inspection  of  piping  for  IGSCC; 
decisions  and  criteria  for  replacement, 
repair  or  continued  operation  without 
repair:  risk  related  to  the  presence  of 
IGSCC;  and  a  value-impact  assessment 
of  IGSCC. 

Public  comments  on  NUREG-1061, 
Volume  1  are  solicited,  and  any 
comment  received  within  45  days  of  the 
date  of  the  Federal  Register  notice  will 
be  considered  foi  the  revision  of  the 
implementation  document  NUREG-0313, 
Technical  Report  on  Materials 
Selection  and  Processing  Guidelines  for 
BWR  Collant  Pressure  Boundary 
Piping." 


Comments  and/or  questions  should  be 
directed  to  B.D.  Liaw,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Telephone  301-492^360. 

Free  single  copies  of  the  report  may 
be  requested  for  public  comment  by 
writing  to  the  Publications  Service 
Section,  Division  of  Technical 
Information  and  Document  Control,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555. 

Dated  at  Bethesda,  Maryland,  this  IQth  day 
of  September  1984 
R.H.  Vollmer. 

Cochairman,  NRC  Piping  Review  Committee. 
L.  Shao, 
Cochairman.  NRC  Piping  Review  Committee. 
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South  Carolina  Electric  &  Gas  Co.. 
South  Carolina  Public  Service 
Authority,  Virgil  C.  Summer  Nuclear 
Station,  Unit  1,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

Environmental  Assessment 

Identification  of  Proposed  Action.  The 
NRC  is  considering  a  proposed  license 
amendment  which  would  permit  the 
increase  in  the  licensed  spent  fuel 
storage  capacity  from  682  spent  fuel 
assemblies  to  1276  spent  fuel  assemblies 
for  the  V.C.  Summer  spend  fuel  pool. 
This  would  extend  the  full  core 
discharge  capability  for  the  V.C. 
Summer  facility  from  the  year  1993  to 
the  year  2008. 

The  Need  for  the  Proposed  Action. 
Disposal  of  V.C.  Summer  spent  nuclear 
fuel  is  scheduled  to  be  carried  out  by  the 
Department  of  Energy  in  or  after  1998  in 
accordance  with  Public  Law  97-425; 
Nuclear  Waste  Policy  Act  of  1982.  As 
V.C.  Summer  spent  fuel  may  not  be 
accorded  a  high  priority  under  the  DOE 
program,  the  licensee  is  seeking  to 
provide  a  spent  fuel  storage  capacity  to 
support  approximately  twenty-five  years 
of  nominal  operation.  No  other 
contractual  arrangements  exist  for  the 
interim  storage  or  reprocessing  of  spent 
fuel  from  V.C.  Summer  Nuclear  Station. 
The  fuel  discharge  schedule  indicates 
that  with  the  high  density  spent  fuel 
racks,  loss  of  full  core  discharge 
capability  (FCUC)  will  occur  in  2008. 

Alternatives  to  Increased  Spent  Fuel 
Storage:  Alternatives  to  the  proposed 
increase  of  onsile  spent  fuel  storage 
have  been  considered.  These 
alternatives  are  as  follows: 

•  Shipment  of  fuel  to  a  reprocessing 
or  independent  spent  fuel  storage/ 
disposal  facility. 
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No  commercial  spent  fuel 
reprocessing  facilities  are  presently 
operating  in  the  United  States.  The 
licensee  has  made  contractual 
arrangements  whereby  spent  nuclear 
fuel  and/or  high  level  nuclear  waste  will 
be  accepted  and  disposed  of  by  the  U.S. 
Department  of  Energy;  but  such  services 
are  not  expected  to  be  available  before 
1998.  The  V.C.  Summer  Nuclear  Station 
existing  spent  fuel  storage  capacity  will 
not  provide  full  core  discharge 
capability  beyond  1993.  Spent  fuel 
acceptance  and  disposal  by  the 
Department  of  Energy  is  not.  therefore, 
an  alternative  to  increased  on-site  pool 
storage  capacity  for  the  period  before 
1998  at  the  earliest. 

•  Not  operating  the  plant  after  the 
current  spent  fuel  storage  capacity  is 
exhausted. 

As  indicated  in  NUREG-0575.  "Final 
Environmental  Impact  Statement  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel,"  the 
replacement  of  nuclear  power  by  coal- 
generating  capacity  would  cause  excess 
mortality  to  rise  from  0.59-1.70  to  15-120 
per  year  for  0.8  GVVY(e).  Based  on  these 
facts,  not  operating  the  plant  or  shutting 
down  the  plant  after  exhaustion  of  spent 
fuel  discharge  capacity  are  not  viable 
alternatives  to  high  density  storage  in 
the  spent  fuel  pool.  The  prospective  1983 
expenditure  of  approximately  Si. 4 
million  for  the  high  density  racks  is 
small  compared  to  the  estimated  value 
of  replacement  power  equivalent  to  the 
plant's  energy  output:  approximately  S9 
million  per  month  in  1983  and  between 
S18.1  and  S22.7  million  per  month  in 
1990-1991. 

Occupational  Radiation  Exposures: 
The  st  iff  has  evaluated  the  radiation 
protection  aspects  of  the  licensee's 
plans  to  modify  the  spent  fuel  pool. 

The  spent  fuel  pool  at  Summer  has 
never  been  used  to  store  irradiated  fuel 
assemblies  and  contains  only  a  minimal 
amount  of  contamination.  Radiation 
levels  have  been  measured  at  three  (3) 
depths  within  the  pool  and  a  maximum 
exposure  rate  of  0.5  mR/hr  has  been 
detected  at  the  bottom  of  the  pool 
Because  of  the  low  exposure  raies. 
personnel  exposure  from  the  rerack 
operations  is  expected  to  be  minimal. 
However,  the  licensee  has  taken 
measures  to  ensure  that  personnel 
exposures  to  divers  working  in  the  spent 
fuel  pool  are  ALARA.  These  measures 
include: 

(1)  Reviewing  all  procedures  for 
removing  and  installing  the  racks  with 
the  diving  contractor, 

(2)  All  work  will  be  done  under  the 
radiation  work  permit  (RWP)  program  to 
ensure  that  doses  are  ALARA, 


(3)  All  divers  will  be  issued  personnel 
dosimetry  and  any  doses  received  will 
be  carefully  monitored, 

(4)  Vacuums  will  be  used  to  clean  the 
floors  of  the  spent  fuel  pool  after  the 
removal  of  the  old  racks. 

The  licensee  does  not  expect  any 
significant  increase  in  radiation  levels 
due  to  the  buildup  of  radioactive  crud 
along  the  side  of  the  pool.  If  crud 
buildup  eventually  becomes  a  major 
contributor  to  pool  radiation  levels, 
measures  will  be  taken  to  reduce  such 
exposure  rates.  The  purification  system 
for  the  pool  includes  filters  and 
deminerahzers  to  remove  crud  and  will 
be  operating  during  the  modification  of 
the  pool. 

The  licensee  performed  a  three- 
dimensional  shielding  analysis  on  the 
spent  fuel  pool  assuming  the  pool  is 
filled  to  capacity  with  the  proposed 
storage  densification  arrangement.  This 
analysis  shows  that  radiation  exposure 
rates  will  be  less  than  1  mR/hr  on  the 
outside  of  the  pool  walls  and  at  the  pool 
surface  from  the  stored  spent  fuel.  This 
radiation  level  meets  the  V.C.  Summer 
design  radiation  zoning  for  the  fuel 
handling  building.  The  shielding 
analysis  was  performed  using  the 
shielding  codes  recommended  by  the 
NRC  staff  in  NUREG-0800  and 
therefore,  is  acceptable. 

SCE&G  has  presented  the  following 
plans  for  the  removal  and  disposal  of 
the  existing  racks.  The  present  racks 
will  be  unbolted  and  removed  from  the 
pool  by  divers  and  using  a  temporarily 
installed  crane.  The  old  racks  will 
receive  an  initial  high  pressure  water 
spray  in  the  decontamination  pit  to 
remove  the  majority  of  the  surface 
contamination.  The  exposure  rate  from 
this  surface  contamination  is  estimated 
to  be  less  than  2  mR/hr  while  the 
radiation  level  of  the  racks  is  estimated 
to  be  0.5  mR/hr.  The  racks  will  be 
temporarily  stored  in  the  fuel  handling 
building.  SCE&G  is  considering  several 
options  for  removing  the  racks  which 
include:  contractor  removal,  in-house 
decontamination  and  disposal,  and  in- 
house  decontamination  and  storage  on 
site  for  possible  future  use.  The  staff  wil 
monitor  the  final  disposals  of  these 
racks. 

Based  on  our  review  of  the  Summer 
SFP  modification  description  and 
relevant  experience  from  other 
operating  reactors  that  have  performed 
si.Tiilar  modifications,  the  staff 
concludes  that  the  licensee's 
modification  can  be  performed  within 
the  limits  of  10  CFR  Part  20  and  in  a 
manner  that  will  maintain  doses  to 
workers  ALARA. 

We  have  estimated  the  increment  in 
occupational  dose  during  normal 


operations,  after  the  pool  modification, 
resulting  from  the  proposed  increase  in 
stored  fuel  assemblies  The  spent  fuel 
assemblies  contribute  a  negligible 
amount  to  dose  rates  in  the  pool  area 
because  of  the  depth  of  water  shielding 
the  fuel:  the  major  source  of  exposure  is 
the  radionuclide  concentrations  in  the 
pool  water.  The  most  significant 
contributor  to  the  radionuclides  is  the 
movement  of  fuel  rather  than  the 
number  of  fuel  assemblies  in  the  pool. 
Thus  the  additional  assemblies  will  add 
a  negligible  amount  to  area  dose  rates. 
Based  on  present  and  projected 
operations  in  the  spent  fuel  pool  area 
and  experience  from  similar 
modifications,  we  estimate  that  the 
proposed  modification  should  add  less 
than  one  percent  to  the  total  annual 
occupational  radiation  dose  to  plant 
personnel.  The  small  increase  in 
radiation  dose  should  not  affect  the 
licensee's  ability  to  maintain  individual 
occupational  doses  w;th:n  the  limits  of 
10  CFR  Part  20.  and  ALARA. 

Radioactive  Waste  Treatment 
Systems:  The  plant  contains  waste 
treatment  systems  designed  to  collect 
and  process  the  gaseous,  liquid  and 
solid  waste  that  might  contain 
radioactive  material.  The  waste 
treatrrent  systems  are  evaluated  in  the 
Final  Environmental  Statement  (FES) 
dated  May  1981.  There  will  be  no 
change  in  the  waste  treatment  systems 
described  in  the  FES  because  of  the 
proposed  modification. 

Radioactive  Material  Released  to  the 
Atmosphere:  With  respect  to  releases  of 
gaseous  materials  to  the  atmosphere,  the 
only  radioactive  gas  of  significance 
which  could  be  attributable  to  storing 
additional  fuel  assemblies  for  a  longer 
period  of  time  would  be  the  noble  gas 
radionuclide  Krypton-BS  (Kr-85). 
Experience  has  demonstrated  that  after 
spent  fuel  has  decayed  4  to  6  months, 
there  is  no  longer  a  significant  release  of 
fission  products,  including  Kr-85,  from 
stored  fuel  containing  cladding  defects. 
An  average  of  70  fuel  assemblies  are 
e)rpected  to  be  stored  following  each 
refueling.  Since  space  must  be  reserved 
to  accommodate  a  complete  reactor  core 
unloading  operation  (157  fuel 
assemblies),  the  useful  pool  capacity  is 
1119  fuel  assemblies.  For  the  Virgil  C. 
Summer  Station,  one  full  core  storage 
capability  will  be  maintained  until  after 
the  sixteenth  refueling  cycle  estimated 
for  Spring  2008.  Up  to  this  date,  the 
oldest  spent  fuel  will  have  been  stored 
for  approximately  24  years. 

We  assumed  that  al'  of  the  Kr-85  that 
is  going  to  leak  from  defective  fuel  is 
going  to  do  80  in  the  interval  between 
refuelings.  The  assumption  is 
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conservative  and  maximizes  the  amount 
of  Ki^-65  to  be  released.  Our  calculations 
show  that  the  maximum  expected 
release  of  Kr-85  from  one  refueling  cycle 
(70  assemblies)  is  approximately  86.7 
curies.  Accordingly,  the  enlarged 
capacity  of  the  pool  has  no  significant 
effect  on  the  greatest  release  rate  of  Kr- 
85  to  the  atmosphere  each  year.  Thus, 
we  conclude  that  the  proposed 
modifications  will  have  insignificant 
effect  on  offsite  exposures. 

Iodine-131  releases  from  spent  fuel 
assemblies  to  the  SFP  water  will  not  be 
significantly  increased  because  of  the 
expansion  of  the  fuel  storage  capacity 
since  the  Iodine-131  inventory  in  the 
fuel  wilJ  decay  to  negligible  levels 
between  refuelings  for  each  unit. 

Most  of  the  tritium  in  the  SFP  water 
results  from  activation  of  boron  and 
lithium  in  the  primary  coolant  and  this 
will  not  be  affected  by  the  proposed 
changes.  A  relatively  small  amount  of 
tritium  is  contributed  during  reactor 
operation  by  fissioning  of  reactor  fuel 
and  subsequent  diffusion  of  tritium 
through  the  fuel  and  the  Zircaloy 
cladding.  Tritium  release  from  the  fuel 
essentially  all  occurs  while  the  fuel  is 
hot,  that  is,  during  operations  and,  to  a 
limited  extent,  shortly  after  shutdown. 
Thus,  expanding  SFP  capacity  will  not 
increase  the  tritium  activity  in  the  SFP. 

Storing  additional  spent  fuel 
assemblies  is  not  expected  to  increase 
the  bulk  water  temperature  during 
normal  refuelings  above  the  150  °F  used 
in  the  design  analysis.  Therefore,  it  is 
not  expected  that  there  will  be 
significant  change  in  the  annual  release 
of  tritium  or  iodine  as  a  result  of  the 
proposed  modifications  from  that 
previously  evaluated  in  the  FES. 

Solid  Radioactive  Waste:  The 
concentration  of  radionuclides  in  the 
pool  water  is  controlled  by  the  filters 
and  the  demineralizer  and  by  decay  of 
short-lived  isotopes.  The  activity  is 
highest  during  refueling  operations  when 
reactor  coolant  water  is  introduced  into 
the  pool,  and  decreases  as  the  pool 
water  is  processed  through  filters  and 
demineralizer.  The  increase  of 
radioactivity,  if  any,  due  to  the  proposed 
modification,  should  be  minor  because 
of  the  capability  of  the  cleanup  system 
to  continuously  remove  radioactivity  in 
the  SFP  water  to  acceptable  levels. 

The  licensee  states  that  the  amount  of 
solid  waste  expected  to  be  generated  by 
the  spent  fuel  pool  cleanup  system  is 
approximately  54  cubic  feet  per  year. 
The  licensee  does  not  expect  that  this 
SFP  modification  will  result  in  any 
significant  increase  in  this  amount  of 
solid  waste  generated  from  the  spent 
fuel  pool  cleanup  system.  We  agree  with 
the  licensee  and  note  that  should  there 


be  an  increase  in  spent  fuel  pool  resin 
waste  generation,  the  total  would  still 
be  within  those  values  estimated  in  the 
FES. 

The  present  spent  fuel  racks  have  not 
been  exposed  to  spent  fuel  and, 
consequently,  are  only  minimally 
contaminated.  Removal  and  disposal  of 
these  existinj!  racks  will  have  minor 
radiological  impact.  The  disposition  of 
these  racks  has  not  been  determined  by 
the  licensee.  However,  should  the 
present  racks  be  shipped  to  an  ultimate 
burial  site,  the  additional  quantity  of 
solid  waste  is  not  expected  to  be 
environmentally  burdensome. 

Radioactive  Material  Released  to 
Receiving  Waters:  Since  the  SFP  cooling 
and  cleanup  system  operates  as  a  closed 
system,  only  water  originating  from 
cleanup  of  SFP  floors  and  resin  sluice 
water  need  be  considered  as  potential 
sources  of  radioactivity. 

It  is  expected  that  neither  the  quantify 
nor  activity  of  the  floor  cleanup  water 
will  change  as  a  result  of  this 
modification.  The  SFP  demineralizer 
resin  removes  soluble  radioactive 
material  from  the  SFP  water.  These 
resins  are  periodically  sluiced  with 
water  to  the  spent  resin  storage  tank. 
The  amount  of  radioactivity  on  the  SFP 
demineralizer  resin  may  increase 
slightly  due  to  the  additional  spent  fuel 
in  the  pool,  but  the  soluble  radioactive 
material  would  be  retained  on  the 
resins.  If  any  radioactive  material  is 
transferred  from  the  spent  resin  to  the 
sluice  water,  it  will  be  removed  by 
processing  through  the  liquid  radwaste 
system.  Therefore,  because  of  the  liquid 
waste  processing  system  that  captures 
radioactive  material,  if  is  not  expected 
that  any  additional  radioactivity  in 
liquid  form  will  be  released  to  the 
environment  resulting  from  the  proposed 
modification. 

Non-Radiological  Effluents:  The  only 
non-radiological  discharge  altered  by 
the  fuel  pool  modification  is  the  waste 
heat.  After  ten  years  out  of  the  reactor 
the  rate  of  heat  generation  of  the  fuel  is 
small.  After  shutdown,  radioactive 
decay  within  the  fuel  continues  to 
produce  some  heat.  The  rate  of  heat 
generation  from  within  the  fuel 
assemblies  decreases  approximately 
exponentially  after  reactor  shutdown, 
decreasing  significantly  in  the  first  few 
days.  Although  heat  will  continue  to  be 
released  by  the  older  fuel,  the  maximum 
design  basis  heat  load  (16.1  y  10«  Btu/ 
hr)  for  the  expanded  fuel  pool,  when  full, 
will  be  within  about  six  percent  of  the 
design  basis  heat  load  for  the  fuel  pool 
when  full  as  currently  configured.  The 
small  contribution  of  heat  of  the  older 
spent  fuel  assemblies  as  described 
above  will  be  negligible  in  comparison 


to  the  total  rate  of  heat  discharge  from 
the  V.C.  Summer  Nuclear  Station  to  the 
Monticello  Reservoir.  The  total  station 
heat  discharge  rate  will  be  essentially 
unchanged  from  about  6.7  x  10*  Btu/hr 

There  will  be  no  effect  on  the 
chemical  quality  of  discharges  to  the 
Monticello  Reservoir.  Increasing  the 
storage  capacity  of  the  pool  will  not 
result  in  any  change  in  chemical  usage 
or  discharge.  No  changes  will  be  needed 
in  the  NPDES  Permit  or  in  any  other 
EPA  or  state  certificates. 

Cask  Drop  Accident:  The  spent  fuel 
cask  will  not  be  lifted  more  than  30  ft. 
above  an  unyielding  surface  (except 
over  the  flooded  cask  loading  pit  which 
is  effectively  equivalent  to  a  30  ft.  drop 
in  air)  during  the  entire  transfer 
operation  under  normal  operating 
conditions.  On  this  basis,  no 
radiological  release  is  anticipated  from 
such  a  drop,  and.  therefore,  no  doses 
need  be  evaluated. 

Fuel  Handling  Accident:  For  a  fuel 
handling  accident,  it  is  assumed  that  a 
fuel  assembly  is  dropped  by  the 
refueling  crane  into  the  reactor  core  or 
spent  fuel  pool.  The  staffs  review 
indicates  that  the  proposed  spent  fuel 
pool  modification  does  not  increase 
radiological  consequences  of  fuel 
handling  accidents  considered  in  the 
staff  Safety  Evaluation  Report  of 
February  1981,  since  this  accident  would 
still  result  in,  at  most,  release  of  the  gap 
activity  of  one  fuel  assembly  due  to  the 
limitation  on  available  impact  kinetic 
energy. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Final  Environmental 
Statements  dated  January  1973  and  May 
1981  related  to  this  facility. 

Agencies  6- Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact- 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  license  amendment  to  increase 
the  storage  capacity  of  the  spent  fuel 
pool  will  not  have  a  significant  effect  on 
the  quality  of  the  human  environment. 
The  Commission  has,  therefore, 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  license  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  January  23,  1984,  as  supplemented 
March  6,  April  4,  and  17,  May  11, 18  and 
30.  July  10  and  31  (two  letters),  and 
August  8  and  17, 1984,  which  is 
available  for  public  inspection  at  the 
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Commission's  Public  Document  Room. 
1717  H  Street.  \'VV.,  Washington,  D.C.. 
and  at  the  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29810. 

DaleJ  ill  Bethesda.  Maryland,  this  17th  day 
of  Sfptember  1984. 

For  The  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhul, 

Director.  Division  of  Licensing.  Office  of 
Nuclear  Reader  Regulation. 

(KR  Doc  M-J4Wi6  Kiled  »-19-«4;  8.45  am) 
BILLING  CODE  7S90-01-M 


[Docket  No8.  50-327  and  50-328J 

Tennessee  Valley  Authority; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DFR-77 
and  DFR-79,  issued  to  Tennessee  Valley 
Authority  (the  licensee),  for  operation  of 
the  Sequoyah  Nuclear  Plant.  Units  1  and 
2,  located  in  Hamilton  County, 
Tennessee. 

The  amiendmenls  would  permit  a 
revision  to  the  Physical  Security  Plan  to 
provide  a  m.ore  efficient  security 
operation  at  the  Sequoyah  facilities.  The 
revised  plan,  proposed  by  the  license, 
would  reduce  the  size  of  the  protected 
area  secured  by  the  plant's  security 
force,  allowing  an  improved 
concentration  of  security  personnel  and 
hardware  around  the  vital  areas.  No 
facet  of  plant  operations  will  be  affected 
by  the  changes.  Other  changes  include 
organizational  revisions  and  security 
responsibilities  of  personnel  affected  by 
the  reor^.dnization.  While  under  the 
proposed  security  plan,  certain  currently 
implemented  measures  would  be 
eliminated  that  would  constitute  a 
reduction  in  security  effectiveness,  the, 
licensee  has  proposed  additional 
measuret.  and  methods  to  satisfy  the 
regulatory  requirements  of  10  CFR  Part 
70.  The  staffs  preliminary  views 
indicate  that,  with  the  proposed 
changes,  the  requirements  of  Part  73  will 
remain  satified.  These  changes  were 
requested  in  the  licensee's  application 
for  amendments  dated  June  13. 1984. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 


request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  or 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  certain 
examples  (43  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
consideration.  One  of  the  examples  of 
actions  likely  to  involve  no  significant 
hazards  consideration  relates  to  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  changes  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan.  Another  example 
is  purely  administrative  changes  to  the 
Technical  Specifications,  for  example,  a 
change  to  achieve  consistency 
throughout  the  Technical  Specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  proposed  changes 
involved  here  are  similar  to  these 
exam.plcs  in  that  there  is  some  reduction 
in  security  effectiveness  and 
administrative  changes  are  being 
proposed  for  the  implementation  of  the 
new  security  plan.  Accordingly,  the 
Commission  has  made  an  initial 
determination  that  the  above  changes  do 
not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  with 
not  normally  m.ake  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555,  ATTN: 
Docketing  and  Service  Branch. 

By  October  22.  1984.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  a.mendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 


for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissions  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings'  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
peti'ion  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  pel<1ioner  in  the  proceedmg  and  how 
that  fcterest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
vvhy  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  piior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  wh.ch  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specifically.  Contentions 
shall  be  limited  to  matters  within  the 
scope  of  the  amendm.ent  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  w;ll  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
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hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
fmal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request. involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  rhis  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
the  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Elinor  G.  Adensam: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC.  20555,  and  to  Herbert 
S.  Sanger,  Jr..  Esq.,  General  Counsel, 
Tennessee  Valley  Authority,  400 
Commerce  Avenue.  E11B33.  Knoxville, 
Tennessee  37902.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safet>'  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-(v) 
and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  which  is  available  for 
public  inspection  at  the  Com.mission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington,  D.C.  and  at  the 
Chattanooga-Hamilton  County 
Bicentennial  Library.  1001  Broad  Street. 
Chattanooga.  Tennessee  37401. 

Dated  at  Bethesda.  Maryland,  this  14th  day 
of  September  1984. 

For  the  Nuclear  Regulatory  Commission. 
Cart  R.  Stahle. 

Acting  Chief.  Licensing  Branch  No.  4.  Division 
of  Licensing. 

[W.  Doc  »4-24988  F«ed  9-lWM.  8:45  am] 
BILUNO  CODE  rstl>-01-«l 


(Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Co.  (North 
Anna  Power  Station  Units  Nos.  1  and 
2);  Exemption 

The  Virginia  Electric  and  Power 
Company  (the  licensee)  holds  Facility 
Operating  License  Nos.  NPF-4  and  NPF- 
7  which  authorize  the  operation  of  the 
North  Anna  Power  Station  Units  Nos.  1 
and  2,  respectively  (the  facility).  The 
facility  consists  of  two  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Louisa  County.  Virginia.  The 
licenses  provide,  among  other  things. 
that  they  are  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II  I 

10  CFR  50.54[q)  requires  a  licensee 
authorized  to  operate  a  nuclear  power 
reactor  to  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 


standards  of  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50.  Section  IV.F  of  Appendix  E 
requires  each  licensee  to  conduct  an 
emergency  preparedness  exercise  at 
least  annually  and  to  include 
participation  of  State  and  local 
governments  within  the  plume  exposure 
pathway  Emergency  Planning  Zone 
(EPZ)  at  least  biennially. 

The  licensee's  letter  of  February  17, 
1984  requested  that  an  exemption  be 
granted  to  the  schedular  requirements  of 
10  CFR  Part  50,  Appendix  E,  section 
IV.F,  as  it  applies  to  the  forthcoming 
November  15,  1984  emergency 
preparedness  exercise  to  be  held  at 
North  Anna.  At  the  time  of  the  licensee's 
request  the  applicable  regulation 
required  participation  by  State  and  local 
governments  annually,  the  licensee 
bases  this  request  for  exemption  on 
discussions  with  representatives  of  the 
Commonwealth  of  Virginia  and  of  the 
Federal  Emergency  Management 
Agency  (FEMA).  In  the  subject 
discussions,  the  Commonwealth  of 
Virginia  requested  that  a  date  of 
November  15, 1984  be  established  for 
the  1984  North  Anna  exercise  to  allow 
time  for  installation  of  a  computer 
network  system  within  all  local 
jurisdictions  within  the  10-mile  EPZ.  The 
computer  network  will  be 
interconnected  with  the  VEPCO 
Emergency  Operations  Facility  and  the 
State  Emergency  Operations  Center  for 
the  purpose  of  providing  rapid  data  fiow 
and  offsite  dose  projection  calculations. 

The  previous  emergency  exercise  was 
held  in  June  1983.  Although  deficiencies 
were  identified,  FEMA  determined  that 
they  did  not  detract  from  the  overall 
demonstrated  capability  to  protect  the 
health  and  safety  of  the  public.  The  NRC 
staff  has  reviewed  the  results  of  the  1983 
exercise  and  agrees  with  the  FEMA 
finding. 

The  Commission  has  recently  changed 
its  requirements  concerning  State  and 
local  government  participation  in 
emergency  exercise  from  annual  to 
biennial  under  conditions  set  forth  in  the 
revised  rule  (49  FR  27733).  Thus,  no 
exemption  is  required  to  permit  an 
exercise  with  State  and  local 
participation  to  be  conducted  in 
November  1984.  However,  the  licensee 
does  not  wish  to  conduct  a  separate 
annual  exercise  of  its  plan  without  state 
and  local  participation,  when  a  full 
exercise  with  state  and  local 
participation  will  be  conducted  shortly 
in  November  1984.  Thus,  to  this  extent 
an  exemption  is  still  required. 

The  staff  has  also  reviewed  the 
schedules  of  past  exercises  at  North 
Anna  and  has  determined  that  the  North 
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Anna  exercise  dates  have  consistently 
fallen  within  the  prescribed  limits  and 
that  there  is  no  specific  pattern  showing 
either  intentional  or  inadvertent 
exceeding  of  the  intended  annual 
exercise  requirement.  Furthermore,  to 
require  literal  compliance  with  section 
IV.F  of  Appendix  E  to  10  CFR  Part  50 
would  be  undesirable  since  a  better 
exercise  can  take  place  once  the 
computer  network  system  is  installed 
and  an  integrated  exercise  occurs  which 
involves,  VEPCO,  State  and  local 
government  participants. 

Based  on  the  above,  the  staff 
concludes  that  scheduling  the  North 
Anna  emergency  preparedness  exercise 
for  November  15, 1984,  will  not 
adversely  affect  the  overall  state  of 
emergency  preparedness  at  the  North 
Anna  site.  Therefore  the  requested 
exemption  from  the  scheduler 
requirements  of  10  CFR  Part  50. 
Appendix  E,  section  IV.F.  should  be 
granted. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
5p.l2(a).  the  exemption  requested  by  the 
licensee's  February  17,  1984  letter  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  is  otherwise  in  the 
public  interest.  Therefore,  the  licensee  is 
authorized  to  conduct  the  1984  annual 
North  Anna  facility  emergency  exercise 
and  related  drills  in  November  1984. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(49  FR  36039). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  dated 
February  17,  1984  that  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NVV.,  Washington,  D.C.  and  at  the  Board 
of  Supervisors  Office,  Louisa  County 
Courthouse,  Louisa,  Vi-gmia,  and  at  the 
Alderman  Library.  Manuscripts 
Department,  University  of  Virginia, 
Charlottesville,  Virginia. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  September  1984. 

For  the  Nuclear  Regulator^'  Commission. 
Harrell  G.  Eisenhut. 
Director.  Division  of  Licensing. 

|KR  Dor  84-24*7  Filed  9-19-84:  g:4S  am| 
BILLING  GOOF  7S9O-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Publication  of 
Notices  of  Systems  of  Records  and 
Proposed  New  Routine  Use 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice;  publication  of  notices  of 
systems  of  records  and  two  proposed 
new  routine  uses  for  two  systems. 

summary:  This  notice  provides  an  up-to- 
date  complete  text,  with  some  minor 
administrative  changes,  of  the  Office  of 
Personnel  Management's  notices  of  its 
■  nine  Government-wide  systems  of 
records  and  two  of  its  central  systems. 
This  notice  also  proposes  two  new 
routine  uses  for  the  systems  of  records 
identified  as  "OPM/internal-S,  Pay. 
Leave,  and  Travel  Records"  and  "OPM/ 
GOVT-3,  Records  of  Adverse  Actions 
and  Actions  Based  on  Unacceptable 
Performance."  This  action  effects  the 
administrative  changes  and  makes 
readily  available  in  one  issue  of  the 
Federal  Register  an  accurate  and 
complete  text  of  these  notices  (except 
OPM / INTERN AL-1)  for  use  by  covered 
individuals  and  agency  Privacy  Act 
offices. 

DATES:  The  notices  with  the  non- 
substantive administrative  changes  are 
effective  on  September  20,  1984.  The 
proposed  new  routine  uses  will  become 
effective,  without  further  notice,  on 
November  5,  1984,  unless  comments 
dictate  otherwise. 

ADDRESS:  Written  comments  on  the 
proposed  new  routine  uses  may  be  sent 
or  delivered  to:  the  Assistant  Director 
for  Workforce  Information,  Room  5415. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  W'ashington,  DC.  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Lynch,  Workforce  Records 
Management  Division,  (202)  632-5433. 
SUPPUEMENTARY  INFORMATION:  In 
calendar  years  1982  and  1983,  the  Office 
of  Personnel  Management  [hereafter 
referred  to  as  the  Office]  made  both 
substantive  and  non-substantive 
changes  to  its  nine  Government-wide 
systems  and  two  of  its  central  systems. 
Thus,  to  have  a  complete  copy  of  the 
notices,  a  user  would  need  to  have 
several  different  Federal  Register 
notices  for  each  system.  To  ensure  that 
users  have  a  copy  of  the  current  text  of 
each  of  the  notices,  the  Office  is 
publishing  the  complete  text  of  these  11 
system  notices  with  additional  non- 
substantive administrative  changes. 
The  Office  is  also  proposing  new 
routine  uses  for  two  of  its  system  of 
records  identified  as  "OPM/ 


l.NTERNAL-l.  Pay.  Leave,  and  Travel 
Records"  and  "OPM/GOVT-3,  Records 
of  Adverse  Actions  and  Actions  Based 
on  Unacceptable  Performance  "  The 
proposed  new  routine  use  for  the  OPM/ 
I.N'TER.N'AL-l  system  is  necessary  to 
permit  disclosure  of  data  to  implement 
the  provisions  of  the  Debt  Collection  Act 
with  regard  to  furnishing  information  to 
collection  agents  or  to  effect  salary 
offset. 

The  routine  use  for  the  OPM/GOVT-3 
system  is  the  same  routine  use  currently 
in  place  for  the  system  of  records 
identified  as  "OPM/GOVT-2.  Employee 
Performance  File  System  Records."  The 
Office  considers  that  effective  personnel 
management  includes  the  use  of  records 

(1)  to  ensure  correct  personnel  actions. 

(2)  to  provide  conditions  that  aid  agency 
missions:  and  (3)  to  foster  public 
confidence  in  a  particular  agency  and  in 
the  whole  Government.  The  OfHce 
believes  that  the  disclosures  to  be 
permitted  under  this  routine  use  will 
assist  in  effective  personnel 
management:  therefore,  the  disclosures 
are  compatible  with  the  purpose  for 
maintaining  the  records.  The  specific 
conditions  for  making  disclosures  and 
the  limited  retention  span  for  these 
records  provide  adequate  protection  of 
employee  privacy. 

V  S  Office  of  Personnel  Management. 

Donald  |.  Devine. 

D:'vclor. 

The  Office  makes  the  following 
administrative  changes  to  the  notices  of 
11  of  its  Privacy  Act  system  cf  records 
and  also  proposes  two  new  routine  uses 
for  the  systems  of  records  identified  as 
"OPM /INTERN AL-1.  Pay,  Leave,  and 
Travel  Records"  and  "OPM/GOVT-3. 
Records  of  Adverse  Actions  and  Actions 
Based  on  Unacceptable  Performance." 

OPM/INTERNAL-1 
SVSTEM  NAME: 

Pay,  Leave,  and  Travel  Records. 
(Complete  text  appears  at  48  FR  37117. 
August  16.  1983.) 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

*  •  •  *  « 

u.  To  disclose  relevant  and  necessar\' 
financial  records  to  a  Federal  agency  or 
to  a  person  or  organization  contracting 
with  a  Federal  agency  for  rendering 
collection  services  or  salar>  ' 
administrative  offset  under  thi  purview 
of  sections  5,  10,  and  13  of  the  Debt 
Collection  Act  of  1982. 


I 
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OPM/CENTRAL-1 
SVSTCM  name: 

Civil  Service  Retirement  and 
Insurance  Records. 

SYSTEM  location: 

Associate  Director  for  Compensation. 
Office  of  Personnel  Management.  1900  E 
Street.  NW.  Washington,  D.C.  20415. 
Certain  records  pertaining  to  Slate 
income  lay,  withholdings  from  annuitant 
payments  are  located  with  State  Taxing 
Offices. 

cateooiiies  of  individuals  covered  by  the 
system: 

a.  Former  Federal  employees  and 
members  of  Congress  who  performed 
service  subject  to  the  Civil  Service 
Retirement  (CSR)  system. 

b.  Current  Federal  employees  who 
have: 

(1)  Performed  Fedfral  service  subject 
to  the  CSR  system  other  than  with  their 
present  agency;  or 

(2)  Filed  a  designation  of  beneficiary 
for  benefits  payable  under  the  CSR 
system;  or 

(3)  Requested  the  Office  to  review 
claims  for  health  benefits  made  under 
the  Federal  Employees  Benefits 
Program;  or 

(4)  Filed  a  service  credit  application 
with  former  Federal  service;  or 

(5)  Filed  an  application  for  disability 
retirement  with  the  Office  and  are 
awaiting  final  decision,  or  whose 
disability  retirement  application  has 
been  disapproved  by  the  Office. 

c.  Former  Federal  employees  who 
died  subject  to  or  who  retired  under  the 
CSR  system,  or  their  surviving  spouses 
and/or  children,  who  have  received  or 
are  receiving  CSR  benefits,  Federal 
Employees  Group  Life  Insurance 
benefits,  or  Federal  Employees  Health 
Benefits. 

d.  Former  Federal  employees  who 
died  subject  to  or  who  retired  under  a 
Federal  Government  retirement  system 
other  than  the  CSR  system,  or  their 
surviving  spouses  and/or  children,  who 
have  received  or  are  receiving  Federal 
Employees  Group  Life  Insurance 
benefits  and/or  Federal  Employees 
Health  Benefits. 

e.  Applicants  for  Federal  employment 
found  unsuitable  for  employment  on 
medical  grounds. 

CATEGORIES  OF  RECOHDS  IN  THE  SYSTEM: 

This  system  comprises  those 
retirement  service  history  records  of 
employees'  service  in  the  Federal 
Government  other  than  that  for  the 
agency  in  which  they  may  presently  be 
employed.  Also  included  in  the  system 
are  current  personnel  data  pertaining  to 
active  United  States  Postal  Service 


employees  who,  by  virtue  of  the 
provisions  set  forth  in  5  U.S.C.  2105(e), 
are  not  considered  civil  service 
employees.  It  also  contains  information 
developed  in  support  of  claims  for 
benefits  made  under  the  retirement, 
health  benefits,  and  life  insurance 
programs  for  Federal  employees  that  the 
Office  administers.  Also  included  are 
medical  records  and  supporting 
evidence  on  those  individuals  whose 
application  for  disability  retirement  has 
been  rejected.  Consent  forms  and  other 
records  related  to  the  withholding  of 
State  income  tax  from  annuitant 
payments,  whether  physically 
maintained  by  the  State  or  the  Office, 
are  included  in  this  system.  These 
records  contain  the  following 
information; 

a.  Documentation  of  Federal  service 
subject  to  the  CSR  system. 

b.  Documentation  of  service  credit 
and  refund  claims  made  under  the  CSR 
system. 

c.  Documentation  of  voluntary 
contributions  made  by  eligible 
individuals. 

d.  Retirement  and  death  claims  files, 
including  documents  supporting  the 
retirement  application,  health  benefits 
and  life  insurance  eligibility,  medical 
records  supporting  disability  claims 
(after  receipt  by  the  Office),  and 
designations  of  beneficiary. 

e.  Claim  review  files  pertaining  to 
requests  that  claims  made  under  the 
Federal  Employee  Health  Benefits 
program  be  reviewed  by  the  Office. 

f.  Documentaticn  of  continuing 
cove.'-age  for  life  insurance  and  health 
benefits  for  annuitants  and  their 
survivors  under  a  Federal  Government 
retirement  system  other  than  the  CSR 
system,  or  for  compensationers  and  their 
survivors  under  the  Office  of  Workers 
Compensation  Programs. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  3301  and  chapters  83,  87,  and 
89  of  title  5.  United  States  Code;  Pub.  L. 
83-598,  84-356.  86-724,  and  94-455,  and 
Executive  Order  9397. 

PURPOSES: 

These  records  provide  information 
and  verification  on  which  to  base 
entitlement  and  computation  of  CSR  and 
survivors'  benefits,  Federal  Employees 
Health  benefits  and  enrollments,  and 
Federal  Employees  Group  Life  Insurance 
benefits,  and  to  withhold  State  income 
taxes  from  annuitant  payments.  These 
records  also  serve  to  review  rejection  of 
applicants  for  Federal  employment  on 
medical  suitability  grounds,  these 
records  also  may  be  used  to  locate 
individuals  for  personnel  research. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

a.  To  disclose,  to  the  following 
recipients,  information  needed  to 
adjudicate  a  claim  for  benefits  under  the 
Office's  or  the  recipients'  benefits 
program(s),  or  information  needed  to 
conduct  an  analytical  study  of  benefits 
being  paid  under  such  programs:  Office 
of  W'orkers'  Compensation  Programs; 
Veterans  Ad.minisfration  Pension 
Benefits  Program;  HHS'  Social  Security 
Old  Age,  Survivor  and  Disability 
Insurance  and  Medical  Programs,  Health 
Care  Financing  Administration,  and 
Supplemental  Security  Income  Program; 
military  retired  pay  programs;  Federal 
civilian  em.plcyce  retirement  programs 
(other  than  the  CSR  system);  or  other 
national.  State,  county,  municipal,  or 
other  publicly  recognized  charitable  or 
social  security  administrative  agency. 

b.  To  disclose  to  the  Federal 
Employees  Group  Life  Insurance  Office 
information  necessary  to  verify  the 
election,  declination,  or  waiver  of 
regular  and/or  optional  life  insurance 
coverage  or  eligibility  for  payment  of  a 
claim  for  life  insurance. 

c.  To  disclose  to  health  insurance 
carriers  contracting  with  the  Office  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  information  necessary  to 
identify  enrollment  in  a  pljn,  to  verify 
eligibility  for  payment  of  a  claim  for 
health  benefits,  or  to  carry  out  the 
coordination  for  benefits  provisions  of 
such  contracts. 

d.  To  disclose  to  any  inquirer,  if 
sufficient  information  is  provide  to 
assure  positive  identification  of  an 
individual  on  whom  a  department  or 
agency  maintains  retirement  or 
insurance  records,  the  fact  that  an 
individual  is  or  is  not  on  the  retirement 
rolls,  and,  if  so,  the  type  of  annuity 
(employment  or  survivor,  but  not 
retireiaent  on  disability)  being  paid,  or  if 
not,  whether  a  refund  has  been  paid. 

e.  When  an  individual  to  whom  a 
record  pertains  dies,  to  disclose  to  any 
person  possibly  entitled  in  the  order  of 
precedence  for  lump-sum  benefits, 
information  in  the  individual's  record 
that  might  properly  be  disclosed  to  the 
individual,  and  the  name  and 
relationship  of  any  other  person  whose 
claim  for  benefits  takes  precedence  or 
who  is  entitled  to  share  the  benefits 
payable.  When  a  representative  of  the 
estate  has  not  been  appointed,  the 
individual's  next  of  kin  .Tiay  be 
recognized  as  the  representative  of  the 
estate. 

{.  To  disclose  to  the  Internal  Revenue 
Service.  Department  of  the  Treasury, 
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information  as  required  by  the  Internal 
Revenue  Code  of  1954.  as  amended. 

g.  To  disclose  to  the  Department  of  the 
Treasury  information  necessary  lo  issue 
benefit  checks. 

h  To  disclose  information  to  any 
person  who  is  responsible  for  the  care  of 
the  individual  to  whom  a  record 
pertains,  and  who  is  found  by  a  court  or 
the  Office  Medical  Officers  to  be 
incompetent  or  under  other  legal 
disability,  information  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

i.  To  disclose  to  the  Parent  Locator 
Service  of  the  Department  of  Health  and 
Human  Services,  upon  its  request,  the 
present  address  of  an  annuitant,  or 
former  employee,  for  enforcing  child 
support  obligations  against  such 
individual. 

j.  In  connection  with  an  examination 
ordered  by  the  agency  under: 

(1]  Fitness  for  duty  examination 
procedures:  or 

(2)  Agency-filed  disability  retirement 
procedures. 

To  disclose  to  the  agency-appointed 
representative  of  an  employee  all 
notices,  decisions,  other  written 
communications,  or  any  pertment 
medical  evidence  other  than  medical 
evidence  that  a  prudent  physician  would 
hesitate  to  inform  the  individual  of:  such 
medical  evidence  will  be  disclosed  only 
to  a  licensed  physician,  designated  in 
writing  for  that  purpose  by  the 
individual  or  his  or  her  representative. 

k.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  when 
the  Office  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  a  civil  or  criminal  law  or 
regulation. 

1.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to  the 
Office  determination  on  an  individual's 
eligibility  for  or  entitlement  to  coverage 
under  the  retirement,  life  insurance,  and 
health  benefits  program,  to  the  extent 
necessary  to  identify  the  individual  and 
the  type  of  information  requested. 

m.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  of  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  OMB  Circular  No.  A-19. 

n.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

o.  To  disclose  information  to  another 
Federal  agency,  to  a  court  or  a  party  in 
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htigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  Issuance  of  a  subpoena. 

p.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  information  in 
connection  with  (1)  the  hiring,  retention, 
separation,  or  retirement  of  an 
employee;  (2)  the  issuance  of  a  security 
clearance;  (3)  the  reporting  of  an 
investigation  of  an  employee;  (4)  the 
letting  of  a  contract;  (5)  the 
classification  of  a  job;  or  (6)  the 
issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  Office  determines  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

q  By  the  .National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906 

r.  To  provide  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties  related 
to  reconciling  or  reconstructing  data 
files,  compling  descriptive  statistics,  and 
making  analytical  studies  to  support  the 
function  for  which  the  records  were 
collected  and  maintained. 

8.  By  the  Office,  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  "While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances, 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

t.  To  disclose,  in  response  lo  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

u.  To  disclose  to  another  agency,  or  to 
an  instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States,  for  a  civil  or 
criminal  law  enforcement  activity,  if  the 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the  Office 
specifying  the  particular  portion(s)  of 
the  record  desired  (including  an 
address)  and  the  law  enforcement 
activity  for  which  the  record  is  sought. 

v.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  address  of 
any  annuitant  or  applicant  for  refund  of 
retirement  deductions,  if  the  agency 
requires  that  information  to  provide 
consideration  in  connection  with  the 


collection  of  a  debt  due  the  United 
States. 

w.  To  disclose  information  in  valid 
emergency  situations  when  consent 
cannot  readily  be  obtained  and  instant 
action  is  required,  to  persons  who  have 
a  need  lo  kr»ow.  if  the  particulars  of  the 
disclosure  then  are  transmitted  lo  the 
subject's  last  known  address. 

X.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions  as  promulgated  in  5 
U.S.C.  1205  and  1206.  or  as  may  be 
authorized  by  law. 

y.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

z.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

aa.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  present 
address  of  a  former  employee  and  any 
other  information  the  agency  needs  to 
contact  the  former  employee  concerning 
a  possible  threat  lo  his  or  her  health  or 
safety. 

bb.  To  disclose  lo  an  allottee,  as 
defined  in  5  CFR  831.1501.  the  name, 
address,  and  the  amount  withheld  from 
an  annuitant's  benefits,  purs^nt  to  5 
CFR  831.1501  et  seq.  as  an  allotment  to 
that  allottee  to  implement  the  program 
of  voluntary  allotments  authorized  by  5 
U.S.C.  8345(h). 

cc.  To  disclose  lo  a  State  agency 
responsible  for  the  collection  of  State 
income  taxes  the  information  required 
by  an  Agreement  to  Implement  State 
Income  Tax  Withholdings  from  Civil 
Service  Annuities  entered  pursuant  lo 
section  1705  of  Pub.  L.  97-35  to 
implement  the  program  of  voluntary 
State  income  tax  withholding  required 
by  5  U.S.C.  8345(k). 

dd.  To  disclose  to  the  Social  Security 
Administration,  the  social  security 
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numbers  of  civil  service  annuitants  to 
determine  (1)  their  vital  status  as  shown 
in  the  Social  Security  Administration 
Master  Records;  (2)  whether  recipients 
of  the  minimum  annuity  are  receiving  at 
least  the  Special  Primary  Insurance 
Amount  beneHt  from  the  Social  Security 
Administration;  and  (3)  whether  civil 
service  retirees  with  post-1956  military 
service  credit  are  receiving  benefits 
from  the  Social  Security  Administration. 

ee.  To  disclose  to  a  requesting  agency, 
organization,  or  individual,  the  home 
address  and  other  relevant  information 
on  those  individuals  who,  it  is 
reasonably  believed,  might  have 
contracted  an  illness,  been  exposed  to, 
or  suffered  from,  a  health  hazard  while 
employed  in  the  Federal  work  force  to 
protect  the  health  and  safety  of  the 
affected  employees. 

ff.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File; 
including  the  name,  social  security 
number,  date  of  birth,  sex,  the  Office's 
claim  number,  health  benefit  enrollment 
code,  retirement  date,  retirement  code 
(type  of  retirement),  annuity  rate,  pay 
status  of  case,  correspondence  address, 
and  ZIP  code,  of  all  Federal  retirees  to 
agencies  participating  in  the  "Federal 
Employees  Receiving  Government 
Assistance"  Matching  Project  conducted 
by  the  President's  council  on  Integrity 
and  Efficiency  to  help  eliminate  fraud 
and  abuse  in  the  benefit  programs 
administered  by  agencies  within  the 
Federal  Government  and  to  collect  debts 
and  overpayments  owed  to  the  Federal 
Government.  (47  FR  8433,  February  26, 
1982.) 

gg.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File, 
including  the  name,  social  security 
number,  date  of  birth,  sex,  the  Office's 
claim  number,  health  benefit  enrollment 
code,  retirement  date,  retirement  code 
(type  of  retirement),  annuity  rate,  pay 
status  of  case,  correspondence  address. 
and  ZIP  code,  of  all  Federal  retirees  and 
their  survivors  to  requesting  States  to 
help  eliminate  fraud  and  abuse  in  the 
benefit  programs  administered  by  the 
States  (and  by  those  States  to  local 
governments)  and  to  collect  debts  and 
overpayments  owed  to  those 
governments  and  their  components.  (48 
FR  12628,  March  25. 1983). 

hh.  To  disclose  to  a  Fedeeral  agency, 
a  person  or  an  organization  contracting 
with  a  Federal  agency  for  rendering 
collection  services  within  the  purview  of 
section  13  of  the  Debt  Collection  Act  of 
1982,  in  response  to  a  written  request 
from  the  head  of  the  agency  or  his  or  her 
designee,  or  from  the  debt  collection 
contractor,  the  following  data 
concerning  an  individual  owing  a  debt 
to  the  Federal  Gevemment:  (1)  The 


debtor's  name,  address,  social  security 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual;  (2)  the  amount,  status,  and 
history  of  the  claim;  and  (3)  the  agency 
or  program  under  which  the  claim  arose. 

ii.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File, 
upon  written  request,  to  state  tax 
administration  agencies,  for  the  express 
purpose  of  ensuring  compliance  with 
state  tax  obligations  by  persons 
receiving  benefits  under  the  Civil 
Service  Retirement  System,  and  to 
prevent  fraud  and  abuse,  but  only  the 
following  data  elements:  name, 
correspondence  address,  date  of  birth, 
sex,  social  security  account  number, 
annuity  rate,  commencing  date  of 
benefits,  and  retirement  code  (type  of 
retirement). 

DISCLOSURE  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  'consumer  reporting 
agencies'  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(.31  U.S.C.  3701(a)(3)). 

POUCIES  ANO  PMACTICES  OF  STORING, 
RETRIEVING,  SAFEGUARDING,  AND  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

These  records  are  maintained  on 
magnetic  tapes,  discs,  and  in  folders. 

retrievabiuty: 

These  records  are  retrieved  by  the 
name,  social  security  number,  date  of 
birth,  and/or  claim  number  of  the 
individual  to  whom  they  pertain. 

SAFEGUARDS: 

Records  are  kept  in  lockable  metal  file 
cabinets  or  in  a  secured  facility  with 
access  limited  to  those  whose  official 
duties  require  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  ANO  DISPOSAL: 

All  records  on  a  claim  for  retirement, 
life  insurance,  health  benefits,  and  tax 
withholdings  are  maintained 
permanently.  Medical  suitability  records 
are  maintained  for  18  months.  Requests 
for  review  of  health  benefits  claims  are 
maintained  up  to  3  years.  Disposal  of 
manual  records  is  by  shredding  or 
burning:  magnetic  tapes  and  discs  are 
erased. 

SYSTEM  MANAQCR(S)  ANO  ADDRESS: 

Associate  Director  for  Compensation. 
Office  of  Personnel  Management.  1900  E 
Street,  NW,  Washington,  D.C.  20415. 


NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire  if  this 
system  contains  information  about  them 
should  contact  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  in  this  system  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

e.  Annuity,  service  credit,  or  voluntary 
contributions,  account  number,  if 
assigned. 

Individuals  requesting  access  must 
also  follow  the  Office's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

CONTESTING  RECORDS  PROCEDURE: 

Individuals  wishing  to  request 
a.mendment  of  their  records  in  this 
system  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified; 

a.  Name,  including  former  names. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

e.  Annuity,  service  credit,  or  voluntary 
contributions  account  number,  if 
assigned. 

Individuals  requesting  amendment  of 
their  records  must  also  follow  the 
Office's  Privacy  Act  regulations 
regarding  verification  of  identity  and 
amendment  of  records  (5  CFR  297.201 
and  297.208). 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
obtained  from  the  following  sources: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Agency  pay.  leave,  and  allowance 
records. 

c.  GSA  National  Personnel  Records 
Center. 
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d.  Federal  civilian  retirement  systems. 

e.  Military  retired  pay  system  records. 

f.  Office  of  Workers'  Compensation 
Benefits  Program. 

g.  Veterans  Administration  Pension 
Benefits  Program. 

h.  Social  Security  Old  Age,  Sur\'ivor, 
and  Disability  Insurance  and  Medicare 
Programs. 

i.  Health  insurance  carriers  and  plans 
participating  in  the  Federal  Employee 
Health  Benefits  Programs. 

j.  The  Office  of  Federal  Employees 
Group  Life  Insurance. 

k.  Office  of  Personnel  Management 
Government-wide  System  (OPM/GOVT- 
1)  covering  Official  Personnel  Folders, 

1.  The  individual's  co-workers  and 
supervisors. 

m.  Physicians  who  have  examined  or 
treated  the  individual. 

OPM/CENTRAL-6 

SYSTEM  NAME: 

Adminstrative  Law  Judge  Application 
Records. 

SYSTEM  LOCATION: 

Assistant  Director  Office  of 
Administrative  Law  Judges.  Staffing 
Group.  Office  of  Personnel  Management, 
1900  E  Street  NW„  Washington,  D.C 
20415. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  for 
Ad.ninistrative  Law  Judge  positions  in 
the  Federal  service  or  who  are 
employees  or  former  employees  in 
Administrative  Law  Judge  positions  in 
the  Federal  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTE>«: 

These  records  contam  information  on 
the  education  and  traming,  employment 
history  and  earning,  appraisals  of  past 
performance,  convictions  for  offenses 
against  the  law,  results  of  written  tests. 
appraisals  of  potential,  rating  and 
ranking  determinations  and  appeals  of 
such  determinations,  honors,  awards,  or 
fellowships,  and  other  background  and 
biographical  data  on  persons  who  are  or 
were  employees  in  Administrative  Law 
Judge  pdsitions  in  the  Federal  service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1305,  3105,  and  3344. 

PURPOSES: 

These  records  serve  as  a  basis  for 
rating  and  ranking  applicants  for 
Administrative  Law  Judge  positions  in 
the  Federal  service,  documenting  the 
rating  and  ranking  assigned,  processing 
an  appeal  of  a  rating  or  ranking 
determination,  and  referring  the  ranked 


candidates  to  Federal  agencies  for 
employment  consideration.  The  Office 
may  use  these  records  to  locate 
individuals  for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATCOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  applicants  to  Federal 
agencies  for  employment  consideration 
for  Administrative  Law  Judge  positions 

b.  To  refer  current  and  former 
Administrative  Law  Judges  to  Federal 
agencies  for  consideration  for  detail, 
transfer,  reassignment,  reinstatement,  or 
reemployment,  as  applicable. 

c.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  when 
the  Office  of  Personnel  Management 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation. 

d.  To  disclose  information  to  any 
source  (e.g.,  references,  employers. 
educational  institutions  or  applicant/ 
appellant  review  panel  members)  from 
which  additional  information  is 
requested  (to  the  extent  necessary  to 
identify  the  individual,  inform  the  source 
of  the  purpose(s)  of  the  request,  and  to 
identify  the  type  of  information 
requested),  when  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit. 

e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extentthat  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

f.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

g.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 


judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

h.  By  the  National  Archives  and 
Records  Service  (General  Ser\ices 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

1  By  the  Office  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  to  support  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances, 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

j.  To  disclose,  in  response  to  a  request 
fur  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

k  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions,  e.g.,  as  prescribed  in  5 
U.S.C.  1205  and  1206,  or  as  may  be 
authorized  by  law, 

1.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  connection  with 
investigations  of  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission  by  the 
President's  Reorganization  Plan  No.  1  of 
1978,  and  to  otherwise  ensure 
compliance  with  the  provisions  of  5 
U  S.C.  7201. 

m.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  SAFEQUAROINO,  AND  RETAININO 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  on  computer 
disks,  cards,  lists,  forms,  and  in  file 
folders. 
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HCTWcvAanjTY: 

Records  are  retrieved  by  the  name 
and  social  security  number  of  the 
individual  to  whom  they  pertain. 


Records  are  maintained  in  a  secured 
area  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

MCTEtmOM  AND  OtSPOaAL: 

Records  are  maintained  for  7  years. 
Expired  records  are  shredded  or  burned. 

SVSTCM(S)  HAIMaEII  AND  ADDRESS: 

Assistant  Director.  OfEce  of 
Administrative  Law  Judges.  Staffing 
Group,  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Washington,  D.C. 
20415. 

NOrmCA-nON  MOCtDUME: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
informatiQn  about  them  should  contact 
the  system  manager  indicated. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Full  name  and  date  of  birth. 

b.  Social  security  number. 

RECOMO  ACCESS  paoccDtme 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
reqnn^ments  at  5  U.S.C.  552a(c)(3)  and 
(d),  regarding  access  to  records.  The 
section  of  this  notice  titled  "Systems 
Exempted  from  Certain  Provisions  of  the 
Act."  indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  access.  Individuals  wishing  to 
request  access  to  other  non-exempt 
records  about  them  should  contact  the 
system  manager  indicated.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified. 

a.  Full  name  and  date  of  birth. 

b.  Social  security  number. 

An  individual  requesting  access  must 
also  follow  the  Office's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

COMTESTIHQ  RECORD  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
requirements  regarding  amendment  of 
records  at  5  U.S.C.  552a (d).  The  section 
of  this  notice  titled  "Systems  Exempted 
from  Certain  Provisions  of  the  Act, " 
indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  amendment.  Individuals 
wishing  to  request  amendment  of  other 
non-exempt  records  should  contact  the 
system  manager  indicated.  Individuals 


must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified. 

a.  Full  name  and  date  of  birth. 

b.  Social  security  number. 

An  individual  requesting  amendment 
must  also  follow  the  Office's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

RECORD  SOURCE  CATEOORICS: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies  or  is  derived  from  information 
he  or  she  supplied,  except  for 
information  on  vouchers  or  otherwise 
provided  that  is: 

a.  Supplied  by  references,  employers, 
or  educational  institutions  listed  by  the 
applicant;  or 

b.  Supplied  by  other  sources  whom 
the  Office  believes  have  information 
relevant  to  a  decision  regarding  the 
quahfications,  ratings,  or  ranking  of  the 
applicant  or  appellant. 

SVSTEWa  EXEMPTED  FROM  CERTAIN 
PROVISiOMS  Of  THE  ACT: 

This  system  contains  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  snitabiiity,  eligibility,  or 
qualifications  for  Federal  civilian 
employment.  The  Privacy  Act,  at  5 
U.S.C.  552a(k)(5).  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act.  Materials  may  be 
exempt  to  the  extent  that  the  release  of 
the  material  to  the  individual  whom  the 
information  is  about  would: 

a.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  after  September  27, 1975) 
that  the  identity  of  the  source  would  be 
held  in  confidence:  or 

b.  Reveal  the  identity  of  a  source  who, 
prior  to  September  27, 1975,  furnished 
information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

For  material  in  this  system  meeting 
these  criteria,  the  Office  has  claimed  the 
(k)(5)  exemption  from  the  following 
provisions  of  the  Act: 

a.  5  U.S.C.  552a(c)(3)— This  provision 
concerns  providing  an  accounting  of 
disclosures  to  the  individual  whom  the 
records  are  about: 

b.  5  U.S.C.  552a(d)— This  provision 
regards  access  to  and  amendment  of 
records. 

This  system  contains  testing  and 
examining  materials  used  solely  to 
determine  individual  qualifications  for 
appointment  in  the  Federal  service.  The 
Privacy  Act,  at  5  U.S.C.  552a(k)f6), 
permits  an  agency  to  exempt  all  such 
testing  and  examining  material  and 


information,  when  the  disclosure  of  the 
material  would  compromise  the 
objectivety  or  fairness  of  the  testing  or 
examination  process.  The  Office  has 
claimed  exemptions  from  the 
requirements  of  5  U.S.C.  552a(d),  which 
related  to  access  to  and  amendment  of 
records. 

OPM/GOVT-1 

SYSTEM  NAME: 

General  Personnel  Records. 

SYSTEM  LOCATION: 

Records  on  current  Federal  employees 
are  located  at  the  Office  and  with 
Personnel  Officers  or  other  designated 
offices  of  the  local  installation  of  the 
department  or  agency  that  currently 
employes  the  individual.  When  agencies 
determine  that  duplicates  of  these 
records  need  to  be  located  in  a  second 
office,  e.g.,  an  administrative  office 
closer  to  where  the  employee  actually 
works,  such  copies  are  covered  by  this 
system.  Former  Federal  employees' 
Official  Personnel  Folders  (OPF)  are 
located  at  the  National  Personnel 
Records  Center,  General  Services 
Administration,  111  Winnebago  Street. 
St.  Louis,  Missouri  63118.  Records  not 
considered  records,  but  which  may  be 
retained  in  the  OPF  or  elsewhere  during 
employment,  and  which  are  also 
included  in  this  system,  may  be  retained 
by  agencies  for  a  period  of  time  after  the 
employee  leaves  service. 

The  use  of  the  phrase  "long-term"  to 
describe  right-hand-side  OPF  records  is 
used  throughout  since  these  records  are 
not  actually  permanently  retained.  The 
term  "temporary"  is  used  when 
referencing  lefi-hand-side  OPF  records 
and  all  other  records  not  filed  in  the 
OPF  but  covered  by  this  notice. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Federal 
employees  as  defined  in  5  U.S.C.  2105. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  categories  of  records  may  include 
identifying  information,  such  as  name(s), 
date  of  birth,  home  residence,  mailing 
address,  social  security  number,  and 
home  telephone.  This  system  includes 
contents  of  the  OPF  as  specified  in 
Federal  Personnel  Manual  Supplement 
293-31.  Records  in  this  system  are: 

a.  Records  rpflo;.!ing  work  experience, 
educational  level  achieved,  and 
specialized  education  or  training 
obtained  outside  of  Federal  service. 

b.  Records  refierting  Federal  service 
and  documenting  work  experience  and 
specialized  education  or  t.-^aining 
received  while  employed.  Such  records 
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contain  information  about:  Past  and 
present  positions  held;  grades;  salaries: 
duty  station  locations:  and  notices  of  all 
personnel  actions  such  as  appointments, 
transfers,  reassignments,  details, 
promotions,  demotions,  reductions-in- 
force,  resignations,  separations, 
suspensions,  Office  approval  of 
disability  retirement  applications, 
retirement,  and  removals. 

c.  Records  on  enrollment  or 
declination  of  enrollment  in  the  Federal 
Employees  Group  Life  Insurance 
Program  and  Federal  Employee  Health 
Benefit  programs,  as  well  as  forms 
showing  designation  of  beneficiary. 

d.  Records  of  a  medical  nature, 
including  records  compiled  during  an 
agency  initiated  fitness-for-duty 
examination  or  request  for  approval  of 
disability  retirement.  Such  medical 
records  are  to  be  retained  in  separate 
envelopes  from  the  OPF  and  include 
records  of  medical  examination  that  are 
to  remain  as  a  long-term  record  in  the 
OPF  (see  "Retention  and  Disposal" 
section). 

Note. — This  system  does  not  cover  agency 
dispensarj'  or  patient  treatment  records  or 
records  of  drug  or  alcohol  abuse  counseling 
or  other  such  counseling  records,  nor  does  it 
include  performance  appraisal  and  related 
documents  maintained  in  an  envelope  in  the 
OPF  or  filed  on  the  left  side  of  an  OPF  These 
latter  records  are  covered  by  the  OPM/ 
GOVT-2,  Employee  Performance  File  System 
Records. 

e.  Records  relating  to  an 
Intergovernmental  Personnel  Act 
assignment  or  Federal-private  sector 
exchange  program. 

Note. — Some  of  these  records  may  also 
become  part  of  the  OPM/CENTRAL-7 
Intergovernmental  Personnel  Act  Assignment 
of  Records  System. 

f.  Records  relating  to  participation  in 
an  agency  Federal  Executive  or  SES 
Candidate  Development  Program. 

Note. — Some  of  these  records  may  also 
become  part  of  the  OPM/CENTRAL-3 
Federal  Executive  Development  Records  or 
OPM/CENTRAL-13  Senior  Executive  Service 
Records  systems. 

g.  Records  relating  to  Government- 
sponsored  training  or  participation  in  an 
agency's  Upward  Mobility  Program  or 
other  personnel  programs  designed  to 
broaden  an  employee's  work 
experiences  and  for  purposes  of 
advancement  (e.g.,  an  administrative 
intern  program). 

h.  Records  contained  in  the  Central 
Personnel  Data  File  (CPDF)  maintained 
by  the  Office  and  exact  substantive 
representations  in  agency  manual  or 
automated  personnel  information 
systems.  These  data  elements  include 
many  of  the  above  records  along  with 


handicap  and  race  and  national  origin 
codes.  A  definitive  list  of  CPDF  data 
elements  is  contained  in  Federal 
Personnel  Manual  Supplement  292-1. 

i  Records  on  the  Senior  Executive 
Service  (SES)  maintained  by  agencies 
for  use  in  making  decisions  affecting 
incumbents  of  these  positions,  e.g.. 
relating  to  sabbatical  leave  programs, 
training,  reassignments,  and  details,  that 
are  perhaps  unique  to  the  SES  and  that 
may  be  filed  in  the  employee's  OPF. 
These  records  may  also  serve  as  the 
basis  for  reports  submitted  to  the 
Office's  Workforce  Effectiveness  and 
Development  Group  for  implementing 
the  Office's  oversight  responsibilities 
concerning  the  SES. 

j  Records  on  an  employee's  activities 
on  behalf  of  the  recognized  labor 
organization  representing  agency 
employees,  including  accounting  of 
official  time  spent  and  documentation  in 
support  of  per  diem  and  travel  expenses. 

Note.— Alternatively,  such  records  may  be 
retamed  by  an  agency  payroll  office  and  thus 
subject  to  the  agency's  internal  Privacy  Act 
system  for  payroll  records.  The  OPM/GOVT- 
1  system  does  not  cover  general  agency 
payroll  records. 

k.  To  the  extent  that  the  records  listed 
here  are  also  maintained  in  an  agency 
automated  personnel  or  microform 
records  system,  those  versions  of  these 
records  are  considered  to  be  covered  by 
this  system  notice.  Any  additional 
copies  of  these  records  (excluding 
performance  appraisal  and  conduct- 
related  documents  maintained  by  first 
line  supervisors  and  managers  covered 
by  the  OPM/GOVT-2  system) 
maintained  by  agencies  at  field/ 
administrative  offices  remote  from 
where  the  original  records  exists  are 
considered  part  of  this  system. 

Note. — It  is  not  the  intent  of  the  Office  to 
limit  this  system  of  records  only  to  those 
physically  within  the  OPF  Records  may  be 
filed  in  other  folders  located  in  offices  other 
than  where  the  OPF  is  located.  Further,  as 
indicated  in  the  records  location  section. 
some  of  these  records  may  be  duplicated  for 
maintenance  at  a  site  closer  to  where  the 
employee  works  (e.g..  in  an  administrative 
office  or  supervisors  work  folder)  and  still  be 
covered  by  this  system 

AUTHORtTV  FON  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1302.  2951,  3301,  3372,  4118, 
8347,  and  Excecutive  Orders  9397.  9830, 
and  12107. 

PURPOSES: 

The  OPF  and  other  general  personnel 
records  files  are  the  official  repository  of 
the  records,  reports  of  personnel  actions, 
and  the  documents  and  papers  required 
in  connection  with  these  actions 
effected  during  an  employee's  Federal 


service.  The  personnel  action  reports 
and  other  documents,  some  of  which  are 
filed  as  long-term  records  in  the  OPF, 
give  legal  force  and  effect  to  personnel 
transactions  and  establish  employee 
rights  and  benefits  under  pertinent  laws 
and  regulations  governing  Federal 
employment. 

These  files  and  records  are 
maintained  by  OPM  and  the  agencies 
for  the  Office  in  accordance  with  Office 
regulations  and  instructions.  The  OPF  is 
maintained  for  the  period  of  the 
employee's  service  in  the  agency  anJis 
then  transferred  to  the  National 
Personnel  Records  Center  for  storage  or. 
as  appropriate,  to  the  next  employing 
Federal  agency.  Other  recprds  are  either 
retained  at  the  agency  for  various 
lengths  of  time  in  accordance  with 
General  Services  Administration 
records  schedules  or  destroyed  when 
they  have  served  their  purpose  or  when 
the  employee  leaves  the  agency.  They 
provide  the  basic  source  of  factual  data 
about  a  person's  Federal  employment 
while  in  the  service  and  after  his  or  her 
separation.  Records  in  this  system  have 
various  uses  by  agency  personnel 
offices,  including  screening 
qualifications  of  employees:  determining 
status,  eligibility,  and  employee's  rights 
and  benefits  under  pertinent  laws  and 
regulations  governing  Federal 
employment;  computing  length  of 
service:  and  other  information  needed  to 
provide  personnel  services.  These 
records  and  their  automated  or 
microform  equivalents  may  also  be  used 
to  locate  individuals  for  personnel 
research. 

Temporary  documents  on  th  left  side 
of  the  OPF  may  pertain  to  a  formal 
action  but  do  not  constitute  a  record  of 
it  nor  make  a  substantial  contribution  to 
the  employee's  long-term  record. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCUNMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to 
Government  training  facilities  (Federal, 
State,  and  local)  and  to  non-Government 
training  facilities  (private  vendors  of 
training  courses  or  programs,  private 
schools,  etc.)  for  training  purposes. 

b.  To  discuss  information  to 
educational  institutions  on  appointment 
of  a  recent  graduate  to  a  position  in  the 
Federal  service,  and  to  provide  colleges 
and  university  officials  with  information 
about  their  students  working  under 
Cooperative  Education,  Volunteer 
Service,  or  other  similar  programs 
necessary  to  a  student's  obtaining  credit 
for  the  experience  gained. 


-   ■  I 
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c.  To  disclose  information  to  officials 
of  foreign  govenunents  for  clearance 
before  a  Federal  employee  is  assigned  to 
that  country. 

d.  To  disclose  information  to:  the 
Department  of  Labor.  Veterans 
Administration,  Social  Security 
Administration.  Department  of  Defense. 
Federal  agencies  that  have  special 
civilian  employee  retirement  programs: 
or  a  national.  State,  county,  municipal, 
or  other  publicly  recognized  charitable 
or  income  security  administration 
agency  (e.g..  State  unemployment 
compensation  agencies),  where 
necessary  to  adjudicate  a  claim  under 
the  retirement,  insurance  or  health 
benefits  programs  of  the  Office  or  an 
agency  cited  above,  or  to  an  agency  to 
conduct  an  analytical  study  or  audit  of 
benefits  being  paid  under  such 
programs. 

e.  To  disclose  to  the  Office  of  Federal 
Employees  Group  Life  Insurance, 
information  necessary  to  verify  election, 
declination,  or  waiver  of  regular  and/or 
optional  Kfie  insurance  coverage  or 
eHgibiHty  for  payment  of  a  claim  for  life 
insurance. 

f.  To  disclose  to  health  insurance 
carriers  contracting  with  the  Office  to 
provide  a  health  bCTiefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  information  necessary  to 
identify  enrolhnent  in  a  plan,  to  verify 
eligibility  for  payment  of  a  claim  for 
health  benefits,  or  to  carry  out  the 
coordination  or  audit  of  benefit 
provisions  of  such  contracts. 

g.  To  disciose  information  to  a 
Federal,  State,  or  local  agency  for 
determination  of  an  individual's 
entitlement  to  benefits  in  connection 
with  Federal  Housing  Administration 
programs. 

h.  To  consider  and  select  employees 
for  incendYB  awards  and  other  honors 
and  to  publicize  those  granted.  This  may 
include  disclosure  to  ofiier  public  and 
private  organizations,  including  news 
media,  which  grant  or  publicize 
employee  awards  or  honors. 

i.  To  consider  employees  for 
recognition  tfarov^  quality  step 
inareases,  and  to  publicize  those 
granted.  This  may  inchide  disclosure  to 
other  public  and  private  organizations, 
including  news  media,  which  grant  or 
publicize  employee  recognition. 

j.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  they-  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

k.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating. 


prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

1.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  when  necessary 
to  obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance.the  conducting  of 
a  security  or  suitability  investigation  of 
an  individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefits. 

m.  To  disclose  to  an  agency  in  the 
executive,  legislative,  or  judicial  branch, 
or  the  District  of  Columbia's 
Government  in  response  to  its  request, 
or  at  the  initiation  of  the  agency 
maintaining  the  records,  information  in 
connection  with  the  hiring  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant,  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision. 

n.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  OMB  Circular  No.  A-19. 

0.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

p.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

q.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

r.  By  the  agency  maintaining  the 
records  or  by  the  Office  to  locate 
individuals  for  personnel  research  or 
survey  response,  and  in  the  production 
of  summary  descriptive  statistics  and 


analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances, 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

s.  To  provide  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties  related 
fo  reconciling  or  reconstructing  data 
files,  in  support  of  the  functions  for 
which  the  records  were  collected  and 
maintained. 

t.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled 

u.  To  disclose  to  the  agency-appointed 
representative  of  an  employee  all 
notices,  determinations,  decisions,  or 
other  written  communications  issued  to 
the  employee,  in  connection  with  an 
examination  ordered  by  the  agency 
under: 

(1)  Fitness-for-duty  examination 
procedures:  or 

(2)  Agency-filed  disability  retirement 
procedures. 

v.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

w.  To  disclose  to  a  requesting  agency, 
organization,  or  individual  the  home 
address  and  other  relevant  information 
on  those  individuals  who,  it  is 
reasonably  believed,  might  have 
contracted  an  illness,  been  exposed  to, 
or  suffered  from  a  health  hazard  while 
employed  in  the  Federal  work  force. 

X.  To  disclose  specific  civil  service 
employment  information  required  under 
law  by  the  Department  of  Defense  on 
individuals  identified  as  members  of  the 
Ready  Reserve,  to  assure  continuous 
mobilization  readiness  of  Ready 
Reserve  units  and  members. 

y.  To  disclose  information  to  the 
Department  of  Defense,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Pubhc  Health 
Service,  Veterans  Administration,  and 
the  U.S.  Coast  Guard  needed  to  effect 
any  adjustments  in  retired  or  retained 
pay  required  by  the  dual  compensation 
provisions  of  section  5532  of  title  5, 
United  States  Code. 
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z.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions,  promulgated  in  5  U.S.C. 
1205  and  1206.  or  as  may  be  authorized 
by  law. 

aa.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

bb.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority 
(including  its  General  Counsel)  when 
requested  in  connection  with 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator's  awards  when 
a  question  of  material  fact  is  raised  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

cc.  To  disclose  to  prospective  non- 
Federal  employers,  the  following 
information  about  a  specifically 
identified  current  or  former  Federal 
employee: 

(1)  Tenure  of  employment; 

(2)  Civil  service  status: 

(3)  Length  of  service  in  the  agency  and 
the  Government;  and 

(4)  When  separated,  the  date  and 
nature  of  action  as  shown  on  the 
Notification  of  Personnel  Action- 
Standard  Form  50  (or  authorized 
exception). 

dd.  To  disclose  information  on 
employees  of  Federal  health  care 
facilities  to  private  sector  (i.e..  other 
than  Federal,  State,  or  local 
governments)  agencies,  boards,  or 
commissions  (e.g.,  the  Joint  Commission 
on  Accreditation  of  Hospitals).  Such 
disclosures  will  be  made  only  when  the 
disclosing  agency  determines  that  it  is  in 
the  Government's  best  interest  (e.g..  to 
assist  in  the  recruiting  of  staff  in  the 
community  where  the  facility  operates 
or  to  avoid  any  adverse  publicity  that 
may  result  from  public  criticism  of  the 
facility's  failure  to  obtain  such  approval) 
to  obtain  accreditation  or  other  approval 
rating  and  only  to  the  extent  that  the 
information  disclosed  is  relevant  and 
necessary  for  that  purpose. 


ee.  To  disclose  information  to  any 
member  of  an  agency's  Performance 
Review  Board  or  other  board  or  panel 
(e.g..  one  convened  to  select  or  review 
nominees  for  awards  of  merit  pay 
increases)  when  the  member  is  not  an 
official  of  the  employing  agency: 
information  would  then  be  used  for 
approving  or  recommendmg  selection  of 
candidates  for  executive  development  or 
SES  candidate  programs,  issuing  a 
performance  appraisal  rating,  issuing 
performance  awards,  nominating  for 
Meritonous  and  Distinguished  Executive 
ranks,  and  removal,  reduction-in-grade. 
and  other  personnel  actions  based  on 
performance. 

ff.  To  disclose  information  to  the 
Federal  Acquisition  Institute  (FAI)  about 
Federal  employees  in  procurement 
occupations  and  other  occupations 
whose  incubents  spend  the  predominant 
amount  of  their  work  hours  on 
procurement  tasks:  provided  that  the 
FAI  shall  only  use  the  data  for  such 
purposes  and  under  such  conditions  as 
prescribed  by  the  notice  of  the  Federal 
Acquisition  Personnel  Information 
System  as  published  in  the  Federal 
Register  of  February  7. 1980  (45  FR  8399). 

gg.  To  disclose  information  contained 
in  the  CPDF  including  the  name,  social 
security  number,  date  of  birth,  sex. 
annual  salary,  service  computation  date 
of  basic  active  service  date,  separation 
or  retirement  date,  veteran's  preference, 
retirement  status,  occupational  series, 
position  occupied,  work  schedule  (full 
time,  part  time,  or  intermittent),  agency 
identifier,  geographic  location  (duty 
station  location),  standard  metropolitan 
statistical  area,  special  program 
identifier,  and  submitting  office  number 
of  all  Federal  employees  to  agencies 
participating  in  the  "Federal  Employee 
Receiving  Government  Assistance" 
Matching  Program  conducted  by  the 
President's  Council  on  Integrity  and 
Efficiency  to  help  eliminate  fraud  and 
abuse  in  the  benefit  program 
administered  by  agencies  within  the 
Federal  Government  and  to  collect  debts 
and  overpayments  owed  to  the  Federal 
Government. 

hh.  To  disclose  information  contained 
in  the  CPDF  including  the  name,  social 
security  number,  date  of  birth,  sex. 
annual  salary,  separation  or  retirement 
date,  retirement  status,  occupational 
series,  position  occupied,  work  schedule 
(full  time,  part  time,  intermittent), 
agency  identifier,  geographic  location 
(duty  station  location),  metropolitan 
statistical  area,  special  identifier,  and 
submitting  office  number  of  Federal 
employees  to  requesting  States  (and, 
upon  specific  approval,  by  those  States 
to  local  governments)  for  use  in 
computer  matching  to  help  ehminate 


fraud  and  abuse  in  the  benefit  programs 
administered  by  the  States  and  to 
collect  debts  and  overpayments  owed  to 
those  governments  and  their 
components. 

POUOES  AND  MUkCnCES  Of  rrORINO, 
RmtlEVINO,  SAFEOUAMOlNa.  AND  RET  AMINO 

and  disposing  of  records  in  the  system: 

storaoe: 

These  records  are  maintained  in  Tile 
folders,  on  lists  and  forms,  microfilm  or 
microfiche,  and  in  computer  processible 
storage  media. 

retrievabiuty: 

These  records  are  retrieved  by 
various  combinations  of  name,  birth 
date,  social  security  number,  or 
identification  number  of  the  individual 
on  whom  they  are  maintained. 

SAFEGUARDS: 

Paper  or  n-iicrofiche/microfilmed 
records  are  located  in  locked  metal  file 
cabinets  or  in  secured  rooms  with 
access  limited  to  those  personnel  whose 
official  duties  require  access.  Access  to 
computerized  records  is  limted,  through 
use  of  access  codes  and  entry  logs,  to 
those  whose  ofTicial  duties  require 
access. 

retention  and  DISPOSAL' 

a.  Long-term  Records.  The  OPF  is 

retained  by  the  employing  agency  as 
long  as  the  individual  is  e-mployed  with 
that  agency.  Medical  records  are  kept 
separately  from  the  OPF  while  the 
individual  is  employed  by  an  agency. 
When  the  individual  transfers  to  another 
Federal  agency  or  to  another  appointing 
office,  the  OPF,  with  the  long-term 
medical  records  inserted  in  a  separate 
envelope,  is  sent  to  that  agency  or  office. 
Other  medical  records  covered  by  this 
system;  i.e..  fitness-for-duty 
examinations,  are  considered  temporary 
in  nature,  Such  records,  when  not 
submitted  to  the  Office  for  retention  in  a 
disability  retirement  file  (or  submitted, 
but  the  Office  does  not  approve 
retirement),  shall  be  destroyed  no  later 
than  6  months  after  closing  action  on  the 
case  or  sooner  at  the  discretion  of  the 
agency. 

Within  90  days  after  the  individual 
separates  from  the  Federal  service,  the 
OPF  is  sent  to  the  National  Personnel 
Records  Center  for  long-term  storage.  In 
the  case  of  administrative  need,  a 
retired  employee,  or  an  employee  who 
dies  in  service,  the  OPF  is  sent  to  the 
Record  Center  within  120  days. 

Destruction  of  the  OPF  is  in 
accordance  with  General  Records 
Schedule  (GRS)  1. 
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b.  Other  Records.  These  records  are 
retained  for  varying  periods  of  time. 
Generally  they  are  maintained  for  a 
minimum  of  1  year  or  until  the  employee 
transfers  or  separates. 

c.  Records  contained  on  computer 
procpssible  media  within  the  CPDF  (and 
in  agency's  automated  personnel 
records)  may  be  retained  indefinitely  as 
a  basis  for  longitudinal  work  history 
statistical  studies.  After  the  disposition 
date  in  GRS-1,  such  records  may  not  be 
used  in  making  decisions  conce:ning 
employees. 

SVSTEM  MANAGERS  AND  ADDRESS: 

Assistant  Director  for  Workforce 
Information,  Com.pliance  and 
Investigations  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NVV,  Washington,  D.C.  20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
v\  hether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  Office  or  employing 
agency  office,  as  follows: 

a.  Current  Federal  employees  should 
contact  the  Personnel  Officer  or  other 
responsible  official  (as  designated  by 
the  employing  agency),  of  the  local 
agency  installation  at  which  employed 
regarding  records  in  this  system. 

b.  Former  Federal  employees  should 
contact  one  of  the  Office's  regional  or 
area  offices  (see  list  of  regional  office 
addresses  in  the  Appendix),  or,  as 
explained  in  the  Note  below,  the 
National  Personnel  Records  Center 
(Civilian),  111  Winnebago  Street,  St. 
Louis,  Missouri  63118,  regarding  the 
records  in  this  system. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Full  name(s). 

b.  Date  of  birth. 

c.  Socinl  security  number. 

d.  Last  employing  agency  (including 
duty  station)  and  approximate  date(s)  of 
the  employment  (for  former  Federal 
employees). 

e.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
appropriate  0PM  or  agency  office,  as 
specified  in  the  Notification  Procedure 
section.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified. 

a.  Full  name(s). 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Last  employing  agency  (including 
duty  station)  and  approximate  dafe(s)  of 
employment  (for  former  Federal 
employees). 


e.  Signature. 

Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  access  to  records  (5  CFR 
297.201  and  297.203). 

Note.  An  individual  who  is  a  former 
Federal  employee  may  direct  a  request  to  the 
National  Personnel  Records  Center  (NPRC) 
for  a  copy  of  a  specific  OPF  document  or  for 
a  transcript  of  his  or  her  own  employment 
history  complied  from  documents  in  the  OPF. 
The  transcript  includes  the  individual's  name; 
date  of  birth;  social  security  number:  all  past 
grades  held,  position  titles,  duty  stations,  and 
salaries;  and  dates  of  personnel  actions. 

Under  no  circumstances  shall  an  individual 
di.'-ect  a  request  to  NPRC  for  access  to  copies 
of  all  records  mtiinlained  in  his  or  her  OPF. 
Though  NPRC  stores  and  ser\  ices  the  OPF's 
of  former  Federal  employees  covered  by  this 
system,  that  record  remains  the  property  of 
the  Office,  and  such  requests  will  be  handled 
and  processed  by  the  OPM  office  nearest  to 
where  the  requester  lives.  (See  list  of  OPM 
regional  office  addresses  in  the  Appendix). 

CONTESTING  RECORD  PROCEDURE: 

Current  employees  wishing  to  request 
amendment  of  their  records  should 
contact  their  current  agency.  Former 
employees  should  contact  the  system 
manager  and  not  the  Office.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified. 

a.  Full  namie(s). 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Last  employing  agency  (including 
duty  station)  and  approximate  date(s)  of 
employment  (for  former  Federal 
employees). 

e.  Signature. 

Individuals  requesting  amendment 
must  also  comply  with  the  Office's 
Privacy  Act  regulations  on  verification 
of  identity  and  amendm.ent  of  records  (5 
CFR  297.201  and  297.208). 

Note.  Under  no  circumstances  shall  former 
employees  direct  a  request  for  amendment  to 
records  in  the  OPF  to  the  .NPRC  or  to  the 
Office's  regional  or  area  offices.  NPRC  only 
stores  and  services  the  OPF's  on  former 
Federal  employees  covered  by  this  system, 
and  the  Offices  regional  or  area  offices 
process  only  access  requests.  Processing 
under  the  amendment  provisions  of  the 
Privacy  Act  will  be  handled  only  by  the 
system  manager, 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Physicians  examining  the 
individual. 

c.  Educational  institutions. 

d.  Agency  officials  and  other 
individuals  or  entities. 


e.  Other  sources  of  information  for 
long-term  records  maintained  in  an 
employee's  OPF,  in  accordance  with 
Federal  Personnel  Manual,  Chapter  293. 

OPM/GOVT-2 

SYSTEM  NAME: 

Employee  Performance  File  System 
Records. 

S'/STEM  LOCATION: 

Records  maintained  in  this  system 
may  be  located  as  follows: 

a.  In  an  Employee  Performance  File 
(EPF)  maintained  in  the  agency  office 
responsible  for  maintenance  of  the 
employee's  Official  Personnel  Folder 
(OPF)  or  other  agency-designated  office. 
This  includes  those  instances  where  the 
agency  uses  an  envelope  within  the  OPF 
in  lieu  of  a  separate  EPF  folder. 

b.  In  the  EPF  of  Senior  Executive 
Service  (SES)  appointees  where  the 
agency  elects  to  have  the  file 
maintained  by  the  Performance  Review 
Boards  required  by  5  U.S.C.  4314(c)(1). 
or  the  administrative  office  supporting 
the  Board. 

c.  In  any  supervisor/manager's  work 
folder  maintained  in  the  office  by  the 
employee's  immediate  supervisor/ 
manager  or.  where  agencies  have 
determined  that  records  managem.ent  is 
better  served,  in  such  folders 
maintained  for  supervisors/mamgcrs  in 
a  central  administrative  office. 

d.  In  an  agency's  automated  personnel 
records  system. 

e.  In  an  agency  microformed  EPF. 

Note. — Originals  or  copies  of  records 
covered  by  this  system  may  be  located  in 
more  than  one  location,  but  if  they  become 
part  of  an  agency  internal  system  [e.g  . 
administrative  or  negotia'od  grievance  file), 
those  copies  then  would  be  subject  to  the 
agency's  internal  Privacy  Act  i.-iiplementation 
guidance  insofar  as  they  are  used  wilhm  the 
agency's  system. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

Current  and  former  Federal 
employees  (including  SES  appointees). 
Records  on  former  non-SES  employees 
will  generally  be  retained  no  longer  than 
1  year  after  the  employee  leaves  his  or 
her  employing  agency.  Records  on 
former  SES  employees  may  be  retained 
up  to  5  years  under  5  U.S.C.  4314. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system,  wherever  they 
are  maintained,  may  include  any  or  all 
of  the  following: 

a.  Annual  summary  performance 
appraisals  issued  under  employee 
(including  SES  and  Merit  Pay)  appraisal 
systems  and  any  document  that 
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indicates  that  the  appraisal  is  being 
challenged  under  administrative 
procedures  (e.g.,  when  the  employee 
files  a  grievance  on  the  appraisal 
received). 

b.  A  document  (either  the  summary 
appraisal  form  itself  or  a  form  affixed  to 
it)  that  identifies  the  job  elements  and 
the  standards  for  those  elements  upon 
which  the  appraisal  is  based. 

c.  Supporting  documentation  for 
employee  appraisals,  as  required  by 
agency  appraisal  systems  or 
implementing  instructions,  and  which 
may  be  filed  physically  with  the 
appraisal  of  record  (e.g.,  productivity 
and  quality  control  records,  records  of 
employee  counseling,  individual 
development  plans,  or  other  such 
records  as  specified  in  agency  issuances 
and  maintained;  e.g.,  in  a  work  folder  by 
supervisors/managers  at  the  work  site). 

d.  Records  on  SES  appraisals 
generated  by  Performance  Review 
Boards,  including  statements  of 
witnesses  and  transcripts  of  hearings. 

e.  Written  recommendations  for 
awards,  removals,  demotions,  denials  of 
within-grade  increases,  reassignments, 
training,  pay  increases,  cash  bonuses,  or 
other  performance-based  actions  (e.g., 
nominations  of  SES  employees  for 
Meritorious  or  Distinguished  Executive), 
including  supporting  documentation. 

f.  Statements  made  feither  on  or 
appended  to  the  performance  appraisal 
document)  by  the  employee  (e.g.,  a 
statement  of  disagreement  with  the 
appraisal  or  recommendation),  in 
accordance  with  agency  performance 
appraisal  plans  and  implementing 
instructions,  regarding  an  appraisal 
given  and  any  recommendations  made 
based  on  them. 

Note. — When  a  recommendation  by  a 
supervisor/manager  or  a  statement  made  by 
the  employee  regarding  the  appraisal  issued 
(or  copy  thereof]  becomes  part  of  another 
Government-wide  system  or  internal  agency 
file  (e.g..  an  SF  52  filed  in  an  OPF  when  the 
action  is  effected  or  when  documents  or 
statements  of  disagreement  are  placed  in  a 
grievance  file),  that  document  then  becomes 
subject  to  that  system's  notice  and 
appropriate  Office  or  employing  agency 
Privacy  Act  requirements,  respectively,  for 
the  system  of  records  covering  that  file. 

g.  Records  created  by  Executive 
Resource  Boards  regarding  performance 
of  an  individual  in  an  executive 
development  program. 

h.  Records  needed  to  support  removal 
for  unsatisfactory  performance  during 
the  supervisory  or  managerial 
probationary  period,  the  SES 
appointment  probationary  period,  or  the 
employee's  initial  period  of  probation 
after  appointment. 


i.  .Notices  of  commendations  (which 
are  not  considered  a  permanent  OPF 
document),  recommendations  for 
training,  such  as  an  Individual 
Development  Plan,  and  advice  and 
counseling  records  that  are  based  on 
work  performance. 

j.  Copies  of  supervisory  appraisals 
uses  in  considering  employees  for 
promotion  or  other  position  changes 
originated  in  conjunction  with  agency 
merit  promotion  programs  when 
specifically  authorized  for  retention  in 
the  EPF  or  work  folder. 

k.  Performance-related  material  that 
may  be  maintained  in  the  work  folder  to 
assist  the  supervisor/manager  in 
accurately  assessing  employee 
performance.  Such  m.aterial  may  include 
transcripts  of  employment  and  training 
history,  documentation  of  special 
licenses,  certificates,  or  authorizations 
necessary  in  the  performance  of  the 
employee's  duties,  employee  locator 
information,  information  regarding 
specific  employee  problems,  and  other 
such  records  that  agencies  determine  to 
be  appropriate  for  retention  in  the  work 
folder. 

1.  Standard  Form  73  cards. 

Note. — To  the  extent  that  performance 
records  covered  by  this  system  are 
maintained  in  either  an  EPF.  supervisor/ 
manager  work  folder,  or  an  agency's 
automated  or  micoform  record  system,  they 
are  considered  covered  under  this  system  of 
records.  Further,  when  copies  of  records  filed 
in  the  employees  OPF  are  maintained  as 
general  records  related  to  performance  (item 
k  above),  those  records  are  to  be  considered 
as  being  covered  by  this  system  and  not  the 
OPM/GOVT-1  system. 

This  notice  does  not  cover  these 
records  (or  copies)  when  they  become 
part  of  a  grievance  file  or  5  CFR  Parts 
432,  752,  or  754  file  (documents 
m.aintamed  in  these  files  are  covered  by 
the  OPM/GOVT-3  system  of  records, 
while  grievance  records  are  covered 
under  an  agency-specific  system),  or 
when  they  become  part  of  an  appeal  or 
discrimination  complaint  file  as  such 
documents  are  considered  to  be  part  of 
either  the  s\stem  of  appeal  records 
under  the  control  of  the  Merit  Systems 
Protection  Board  (MSPB)  or 
discrimination  complaints  files  under 
the  control  of  the  Equal  Emplovment 
Opportunity  Commission  (EECDC). 

When  an  agency  retains  copies  of 
records  from  this  system  in  another 
system  or  records,  not  covered  by  this  or 
another  OPM,  MSPB.  or  EEOC 
Government-wide  system  notice,  the 
agency  is  solely  responsible  for 
responding  to  any  Privacy  Act  issues 
raised  concerning  these  documents. 

The  Office  has  adopted  a  position  that 
when  supervisors/managers  retain 


personal  "supervisory"  notes,  i  e., 
information  on  employees  that  the 
agency  exercises  no  control  and  does 
not  require  or  specifically  describe  in  its 
performance  appraisal  system,  which 
remain  solely  for  the  personal  use  of  the 
author  and  are  not  provided  to  any  other 
person,  and  which  are  retained  or 
discarded  at  the  authors  sole  discretion. 
such  notes  are  not  subject  to  the  Privacy 
Act  and  are.  therefore,  not  considered 
part  of  this  system.  Should  an  agency 
choose  to  adept  a  posilon  that  such 
notes  are  subject  to  the  Act.  that  agency 
is  solely  responsible  for  dealing  with 
Privacy  Act  matters,  including  the 
requisite  system  notice,  concerning 
them. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYtTCNf. 

Sections  1104,  3321,  4305,  and  5405  of 
title  5,  U.S.  Code,  and  Executive  Order 
12107, 

PURPOSE. 

These  records  are  maintained  to 
ensure  that  all  appropriate  records  on 
an  employee's  performance  are  retained 
and  are  available:  (1)  To  agency  officials 
having  a  need  for  the  inform.ation;  [2]  to 
employees;  (3)  to  support  actions  based 
on  the  records:  (4)  for  use  by  the  Office 
in  connection  with  its  personnel 
management  evaluation  role  in  the 
executive  branch;  and  (5)  to  identifv 
individuals  for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

a.  To  disclose  information  to  officials 
of  the  MSPB,  including  the  Office  of 
Special  Counsel,  when  requested  in 
connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  Office  rules  and 
regulations,  mvestigations  of  alleged  or 
possible  prohibited  personnel  practices, 
and  other  functions  as  promulgated  in  5 
U  S.C.  1205.  1206,  and  1209  or  for  such 
other  functions  as  mdv  be  authorized  by 
law. 

b.  To  disclose  information  to  the 
EEOC  when  requested  in  connection 
With  investigations  into  alleged  or 
possible  discrimination  practices  in  the 
Federal  sector,  examination  of  Federal 
Affirmative  Action  programs, 
compliance  by  Federal  agencies  with  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission  b\  the 
President's  Reorganization  Plan  No.  1  of 
1978. 

c.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority 
(including  its  General  Counsel)  when 
requested  in  connection  with  the 
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investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator's  awards  where 
a  question  of  material  fact  is  raised,  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

d.  To  consider  and  select  employees 
for  incentive  awards,  quality  step 
increases,  merit  pay  or  other  pay 
bonuses,  and  other  honors  and  to 
publicize  those  granted.  This  may 
include  disclosure  to  public  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  employee 
awards  or  honors. 

e.  To  disclose  information  to  an 
arbitrator  to  resolve  disputes  under  a 
negotiated  grievance  procedure  or  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation. 

f.  To  disclose  to  an  agency  in  the 
executive,  legislative,  or  judicial  branch, 
or  to  the  District  of  Columbia's 
Government  in  response  to  its  request, 
or  at  the  initiation  of  the  agency 
maintaining  the  records,  information  in 
connection  with:  The  hiring  or  retention 
of  an  employee;  the  issuance  of  a 
security  clearance;  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual;  the  classifying  of  jobs;  the 
letting  of  a  contract;  the  issuance  of  a 
license,  grant,  or  other  benefits  by  the 
requesting  agency;  or  the  lawful 
statutory,  administrative,  or 
investigative  purposes  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  decision 
on  the  matter. 

g.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  p':nding 
judicial  or  administrative  proceeding. 

h.  to  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  the  individual. 

i.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

j.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of44  U.S.C.  2904  and  2906. 

k.  By  the  Office  or  employing  agency 
to  locate  individuals  for  personnel 
research  or  survey  response  and  in  the 
production  of  summary  descriptive 


statistics  and  analytical  studies  to 
support  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

1.  To  disclose  pertinent  information  to 
the  appropriate  Federal  (including 
offices  of  Inspector  General),  State,  or 
local  government  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  agency  maintaining 
the  record  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

m.  To  disclose  information  to  any 
member  of  an  agency's  Performance 
Review  Board  or  other  board  or  panel 
(e.g.,  one  convened  to  select  or  review 
nominees  for  awards  of  merit  pay 
increases),  when  the  member  is  not  an 
official  of  the  employing  agency; 
information  would  then  be  used  for 
approving  or  recommending 
performance  awards,  nominating  for 
Meritorious  and  Distinguished  Executive 
ranks,  and  removal,  reduction-in-grade, 
and  other  personnel  actions  based  on 
performance. 

POUCIES  AND  PflACTICES  OF  STORING, 
RETBIEVINQ.  SAFEGUARDING,  AND  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

Records  are  maintained  in  file  folders, 
envelopes,  and  on  magnetic  tapes,  disks, 
microfilm,  or  microfiche. 

RETRlEVABILfTY:  | 

Records  are  retrieved  by  the  name 
and  social  security  number  of  the 
individual  on  whom  they  are  maintained 

SAFEGUARDS: 

Records  are  maintained  in  file  folders 
or  envelopes,  on  magnetic  tape,  disks,  or 
microforms  and  are  stored  ii'.  locked 
desks,  metal  filing  cabinets,  or  in  a 
secured  room  with  access  limited  to 
those  whose  official  duties  require 
access.  Additional  safeguarding 
procedures  include  the  use  of  sign-out 
sheets  and  restrictions  en  the  number  of 
employees  able  to  access  automated 
records  through  use  of  access  codes  and 
logs. 

RETENTION  AND  DISPOSAL: 

a.  Summary  performance  appraisals 
(and  related  records  «s  the  agency 
prescribes)  on  SES  appointees  are 
retained  for  5  years  and  on  other 


employees  for  3  years,  except  as  shown 
in  b  below,  and  are  disposed  of  by 
shredding,  burning,  erasing  of  disks,  or 
in  accordance  with  agency  procedures 
regarding  destruction  of  personnel 
records,  including  giving  them  to  the 
data  subject. 

b.  Appraisal  of  unacceptable 
performance  and  related  documents, 
pursuant  to  5  U.S.C.  4303(d),  are 
destroyed  after  the  employee  completes 
1  year  of  acceptable  performance  from 
the  date  of  the  proposed  removal  or 
reduction-in-grade  notice.  (Destruction 
to  be  no  later  than  30  days  after  the  year 
is  up.) 

c.  When  a  career  appointee  in  the  SES 
accepts  a  Presidential  appointment 
pursuant  to  5  U.S.C.  3392(c),  the 
employee's  performance  folder  remains 
active  so  long  as  the  employee  remains 
employed  under  the  Presidential 
appointment  and  elects  to  have  certain 
provisions  of  5  U.S.C.  relating  to  the 
Service  apply. 

d.  When  an  incumbent  of  the  SES 
transfers  to  another  position  in  the 
Service,  either  with  the  same  or  a 
different  agency,  all  performance 
documents  5  years  old  or  less  are 
transferred  in  the  performance  folder  or 
envelope  with  the  individual's  OPF. 

e.  Some  performance-related  records 
(e.g.,  documents  maintained  to  assist 
rating  officials  in  appraising 
performance  or  recommending  rem.edial 
actions  or  to  show  that  the  employee  is 
currently  licensed  or  certified)  may  be 
destroyed  after  1  year. 

f.  Where  any  of  these  documents  are 
needed  in  connection  with 
administrative  or  negotiated  grievance 
procedures,  or  quasi-judicial  or  judicial 
proceedings,  they  may  be  retained  as 
needed  beyond  the  retention  schedules 
identified  above. 

g.  Generally,  agencies  retain  records 
on  former  employees  for  no  longer  than 
1  year  after  employee  leaves. 

Note. — When  an  agency  retains  an 
automated  or  microform  version  of  any  of  the 
above  documents,  retention  of  such  records 
longer  than  shown  is  permitted  (except  for 
those  records  subject  to  5  U.S.C.  4303(d))  for 
agency  use  or  for  historical  or  statistical 
analysis,  but  only  so  long  as  the  record  is  not 
used  in  a  determination  directly  affecting  the 
individual  about  whom  the  record  pertains 
(after  the  manual  record  has  been  or  should 
have  been  destroyed). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  for  Workforce 
Information,  Office  of  Personnel 
Management,  1900  E  Street,  NW, 
Washington,  D.C.  20415. 
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NOTIFICATION  PROCEDURE: 

Individual  wishing  to  inquire  whether 
this  system  contains  information  about 
them  should  contact  their  servicing 
personnel  office,  supervisor/manager. 
Performance  Review  Board  office,  or 
other  agency  designated  office 
maintaining  their  performance-related 
records  where  they  are  or  were 
employed.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified 

a.  Full  name(s). 

b.  Social  security  number. 

c.  Position  occupied  and  unit  where 
employed. 

RECORDS  ACCESS  PROCEDURE: 

Individuals  wishing  access  to  their 
records  should  contact  the  appropriate 
office  indicated  in  the  Notification 
Procedure  section  where  they  are  or 
were  employed.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Full  name(s). 

b.  Social  security  number. 

c.  Position  occupied  and  unit  where 
employed. 

Individuals  requesting  access  to 
records  must  also  comply  with  the 
Office's  Privacy  Act  regulations  or 
verification  of  identity  and  access  to 
records  (5  CFR  297.201  and  297.203). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  to  their  records  should 
contact  the  appropriate  office  indicated 
in  the  Notification  Procedure  section 
where  they  are  or  where  employed. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name{s). 

b.  Social  security  number 

c.  Position  occupied  and  unit  where 
employed. 

Individuals  requesting  amendment 
must  also  comply  with  the  Office's 
Privacy  Act  regulations  on  verification 
of  identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

RECORDS  SOURCE  CATEGORIES: 

Records  in  this  system  are  obtained 
from: 

a.  Supervisors/managers. 

b.  Performance  Review  Boards. 

c.  Executive  Resource  Boards. 

d.  Other  individuals  or  agency 
officials. 

e.  Other  agency  records. 

f.  The  individual  about  whom  the 
records  pertain. 


OPM/GOVT-3 

8VSTEM  NAME: 

Records  of  Adverse  Actions  and 
Actions  Based  on  Unacceptable 
Performance. 

SYSTEM  LOCATION: 

These  records  are  located  in 
personnel  or  designated  offices  in 
Federal  agencies  in  which  the  actions 
were  processed. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Federal  employees 
(including  Senior  Executive  Service 
(SES)  employees)  against  whom  such  an 
action  has  been  proposed  or  taken  in 
accordance  with  Parts  432.  752,  or  754  of 
the  Office's  regulations  (5  CFR  Parts  432, 
752.  or  754], 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  and 
documents  on  the  processing  of  adverse 
actions  and  actions  based  on 
unacceptable  performance.  The  records 
include  copies  of  the  notice  of  proposed 
action,  materials  relied  on  by  the  agency 
to  support  the  reasons  in  the  notice, 
replies  by  the  employee,  statements  of 
witnesses,  hearing  notices,  reports,  and 
agency  decisions. 

Note. — This  system  does  not  include 
records,  including  the  action  file  itself, 
compiled  when  such  actions  are  appealed  to 
the  Merit  Systems  Protection  Board  (MSPBl 
or  become  part  of  a  discrimination  complaint 
record  at  the  Equal  Employment  Opportunity 
Commission  (EEOC).  Such  appeal  and 
discrimination  complaint  file  records  are 
covered  by  the  appropriate  MSPB  or  EEOC 
system  of  records. 

authority  for  maintenance  of  the 
system: 

5  use.  4303.  7504.  7514,  and  7543. 

purpose: 

The  records  result  from  the  proposal, 
processing,  and  documentation  of  these 
actions  either  taken  by  the  Office  or 
agencies  against  employees  in 
accordance  with  Parts  432.  752.  or  754  of 
the  Office  s  regulations  (5  CFR  Parts  432. 
752,  or  754). 

routine  uses  of  records  maintained  IN 

the  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 

These  records  and  information  in 
records  may  be  used: 

a.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
work  conditions. 

b.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 


agency  responsible  for  investigating, 
presecuting.  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  when 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  for  processing 
any  of  the  covered  actions  or  in  regard 
to  any  appeal  or  administrative  review 
procedure,  to  the  extent  necessary  to 
identify  the  individual,  inform  the  source 
of  the  purpose(s)  of  the  request,  and 
identify  the  type  of  information 
requested. 

d.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  or  the  classifying  of 
jobs,  to  the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

g  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

h  By  the  agency  maintaining  the 
records  or  the  Office  to  locate 
individuals  for  personnel  research  or 
survey  response  and  in  the  production 
of  summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

1.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

j  To  disclose  information  to  officials 
of  the  MSPB,  including  the  Office  of  the 
Special  Counsel,  when  requested  in 
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connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  Office  rules  and 
regulations,  investigations  of  alleged  or 
possible  prohibited  personnel  practices, 
and  such  other  functions,  e.g.,  as 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

k.  To  disclose  information  to  the 
EEOC  when  requested  in  connection 
with  investigations  into  alleged  or 
possible  discrimination  practices  in  the 
Federal  sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission  by  the 
President's  Reorganization  Plan  No.  1  of 
1978. 

1.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

m.  To  provide  an  official  of  another 
Federal  agency  information  he  or  she 
needs  to  know  in  the  performance  of  his 
or  her  official  duties  of  reconciling  or 
reconstructing  data  files,  in  support  of 
the  functions  for  which  the  records  were 
collected  and  maintained. 

n.  To  disclose  information  to  private 
sector  (i.e.,  non-Federal,  State,  or  local 
governments)  agencies,  organizations, 
boards,  bureaus,  or  commissions.  Such 
disclosures  may  be  made  only  when  the 
disclosing  agency  determines  that:  (1) 
The  records  are  properly  constituted  in 
accordance  with  the  Office  or  employing 
agency  requirements;  (2)  the  records  are 
accurate,  relevant,  timely,  and  complete; 
and  (3)  the  disclosure  is  in  the  best 
interests  of  the  Government.  When  the 
agency's  cooperation  with  the  private 
sector  entity,  through  the  exchange  of 
individual  records,  directly  benefits  the 
agency's  completion  of  its  mission, 
enhances  the  agency's  personnel 
management  functions,  or  increases  the 
public  confidence  in  the  agency's  or  the 
Federal  Government's  role  in  the 
community,  then  the  Government's  best 
interests  are  served.  Further,  only  such 
information  that  is  clearly  relevant  and 
necessary  for  accomplishing  the 
intended  uses  of  the  information  as 
certified  by  the  receiving  private  sector 
entity,  are  to  be  furnished. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  SAFEGUARDING,  AND  RETAINING 
AND  DtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  in  automated  media,  or  on 
microfiche  or  microfilm. 


retrievabiuty: 

These  records  are  retrieved  by  the 
names  and  social  security  number  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAU 

Records  documenting  an  adverse 
action  or  a  performance-based  removal 
or  demotion  action  are  disposed  of  4 
years  after  the  closing  of  the  case. 
Disposal  is  by  shredding  or  burning. 

SVSTEM  MANAGEII(S)  AND  ADDRESS: 

Assistant  Director,  Office  of  Planning 
and  Evaluation.  Office  of  Personnel 
-Management,  1900  E  Street,  NW, 
Washington.  D.C.  20415  for  actions 
taken  under  Parts  432,  752  (Subparts  A 
through  D  only),  and  754.  Associate 
Director.  Workforce  Effectiveness  and 
Development  Group,  Office  of  Personnel 
Management,  1900  E  Street,  NW, 
Washington,  D.C.  20415  for  actions 
taken  against  SES  appointees  under 
Subparts  E  and  F,  Part  752. 

NOTIFICATION  PROCEDURE: 

Individuals  receiving  notice  of  a 
proposed  adverse,  removal,  or  demotion 
action  must  be  provided  access  to  all 
documents  supporting  the  notice.  At  any 
time  thereafter,  individuals  subject  to 
the  action  will  be  provided  access  to  the 
complete  record.  Individuals  should 
contact  the  agency  personnel  or 
designated  office  where  the  action  was 
processed  regarding  the  existence  of 
such  records  on  them.  They  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved.  1 

RECORD  ACCESS  PROCEDURE: 

Individuals  whom  such  actions  are 
taken  must  be  provided  access  to  the 
record.  However,  after  the  action  has 
been  closed,  an  mdividual  may  request 
access  to  the  official  copy  of  an  adverse 
or  performance-based  action  file  by 
contacfing  the  agency  personnel  or 
designated  office  where  the  action  was 
processed.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 


d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  Office's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

CONTESTING  RECORD  PROCEDURE 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records  that 
have  or  could  have  been  the  subject  of  a 
judicial  or  quasi-judicial  acfion  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  agency 
personnel  or  designated  office  where  the 
actions  were  processed.  Individuals 
must  furnish  the  following  information 
for  thi  ir  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  amendment 
must  also  follow  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained. 

b.  By  testimony  of  witnesses. 

c.  By  agency  officials. 

d.  From  related  correspondence  from 
organizations  or  persons. 

OPM/GOVT-4 

SYSTEM  NAME: 

Executive  Branch  Public  Financial 
Disclosure  Reports  and  Other  Ethics 
Program  Records. 

SYSTEM  LOCATION: 

Director,  Office  of  Government  Ethics, 
Office  of  Personnel  Management,  1717  H 
Street,  NW,  Washington,  D.C.  20419,  and 
designated  agency  ethics  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  on:  The 
President,  Vice  President,  and 
candidates  fcr  those  offices;  officers  and 
employees,  including  special 


Federal  Register  /  Vol.  49.  No.  164  /  Thursday.  September  20.  1984  /  Notices 


36963 


Government  employees,  whose 
positions  are  classified  at  grades  GS-16 
and  above  or  at  an  equivalent  rate 
under  another  pay  schedule:  individuals 
who  are  classified  at  GS-16  and  above 
or  in  eijuivalent  positions  who  provide 
staff  functions  in  support  of  an  advisory 
committee  composed  of  at  least  one 
special  Government  employee;  officers 
or  employees  in  a  position  determined 
by  the  Director  of  the  Office  of 
Government  Ethics  to  be  of  equal 
classification  to  GS-16;  Administrative 
Law  Judges;  excepted  service  employees 
in  positions  that  are  of  a  confidential  or 
policymaking  nature  unless  an  employee 
or  groups  of  employees  are  exempted  by 
the  Director  of  the  Office  of  Government 
Ethics;  each  member  of  a  uniformed 
service  whose  pay  grade  is  at  or  in 
excess  of  0-7  under  section  201  of  title 
31.  United  States  Code;  the  Postmaster 
General,  the  deputy  Postmaster  General, 
Governor  of  the  Board  of  Governors  of 
the  U.S.  Postal  Service  and  each  officer 
or  employee  of  the  U.S.  Postal  Service 
whose  basic  rate  of  pay  is  equal  to  or 
greater  than  the  minimum  rate  of  basic 
pay  fixed  for  GS-18;  the  Director  of  the 
Office  of  Government  Ethics  and 
officials  designated  to  act  as  agency 
ethics  officers  (designated  agency  ethics 
officials);  and  nominees  for  positions 
requiring  Senate  confirmation.  This 
system  includes  both  former  and  current 
employees  in  these  categories  who  have 
filed  financial  disclosure  statements 
under  the  requirements  of  the  Ethics  in 
Government  Act  of  1978,  as  amended,  or 
who  otherwise  come  under  the 
requirements  of  the  Act.  For 
administering  all  provisions  of  the 
Ethics  in  Government  Act  of  1978,  as 
amended,  the  system  may  contain 
information  on  any  officer  or  employee 
of  the  executive  branch. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains: 
Financial  information  such  as  salary, 
dividends,  receipts  from  the  purchase  or 
sale  of  land,  exchange  of  property, 
spouse's  and  children's  interest 
earnings,  funds  from  trust  accounts, 
gifts,  reimbursements,  interest  on 
property,  and  compensation  for  duties 
performed;  information  on  liabilities  in 
excess  of  $10,000;  information  about 
positions  as  an  officer,  director,  trustee, 
partner,  proprietor,  representative, 
employee,  or  consultant  of  any 
corporation,  company,  firm,  partnership, 
or  other  business,  non-profit 
organization,  labor  organization,  or 
educational  institution;  information 
about  non-Government  employment 
agreements,  such  as  leaves  of  absence 
to  accept  Federal  service,  continuation 
of  payments  by  non-Federal  former 


employers,  and  participation  in  prior 
non-Federal  employer  welfare  and 
benefit  plans:  and  information  about 
assets  placed  m  trust  pending  disposal; 
and  other  documents  developed  by  the 
Director  of  the  Office  of  Government 
Ethics,  or  agency  ethics  officials  in 
administering  the  Ethics  in  Government 
Act  of  1978,  as  amended.  Such  other 
documents  may  include,  but  will  not  be 
limited  to,  information  necessary  for  the 
rendering  of  advice  or  formal  advisory 
opinions,  or  the  resolution  of  complaints 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  95-521,  Ethics  in  Government 
Act  of  1978,  as  amended. 

PURPOSE: 

These  records  are  maintained  to  meet 
the  requirements  of  the  Ethics  in 
Government  Act  of  1978.  Pub.  L.  95-521. 
as  amended,  regarding  the  filing  of 
financial  status  reports  and  reports 
concerning  certain  agreements  between 
the  covered  individual  and  any  prior 
private  sector  employer.  Such 
statements  and  related  records  are 
required  to  assure  compliance  with  the 
Act  and  to  preserve  and  promote  the 
integrity  of  public  officials  and 
institutions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  any  and  all  of  the 
information  furnished  by  the  reporting 
official,  in  accordance  with  provisions  of 
section  205  of  the  Ethics  in  Government 
Act  of  1978.  to  any  requesting  person. 

b.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

c.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

d.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

e.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 


inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906 

f.  To  disclose  information  to  the  Office 
of  Management  and  Budget  at  any  stage 
in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
0MB  Circular  No.  A-19. 

g.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDING,  AND  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  automated  media,  or  on 
microfiche  or  microfilm. 

RETRIEVABiUTY: 

These  records  are  retrieved  by  the 
name  and  social  security  number  of  the 
individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  maintained  in  filing 
cabinets  to  which  only  authorized 
personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  generally 
maintained  for  a  period  of  6  years  after 
filing,  except  when  filed  by  a  nominee 
for  an  appointment  requiring 
confirmation  by  the  Senate  when  the 
nominee  is  not  appointed  and 
Presidential  and  Vice-Presidential 
candidates  who  are  not  elected.  In  these 
cases,  the  record  is  destroyed  1  year 
after  the  date  the  individual  ceased 
being  under  Senate  consideration  for 
appointment  or  is  no  longer  a  candidate 
for  office.  Destruction  is  by  shredding  or 
burning. 

SYSTEM  MANAaER<S)  AND  ADDRESS: 

Director  of  the  Office  of  Government 
Ethics,  Office  of  Personnel  Management, 
1717  H  Street,  NW.  Washington,  DC 
20419. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact, 
as  appropriate: 

a.  For  records  filed  directly  with  the 
Office  of  Government  Ethics,  contact  the 
system  manager. 

b.  For  records  filed  with  designated 
agency  ethics  officials  or  the  Secretary 
concerned,  contact  the  designated 
agency  ethics  official  or  Headquarters, 
department  or  agency,  Wasington.  DC 
(ZIP  code). 
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c.  For  records  filed  with  the  Federal 
Election  Commission  by  candidates  for 
President  or  Vice  President,  contact  the 
Staff  Director,  Federal  Election 
Commission,  1325  K  Street,  NW, 
Washington,  DC  20463. 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  office  listed  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Department  or  agency  and 
component  with  which  employed  or 
proposed  to  be  employed. 

RECORD  Access  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
appropriate  office  as  shown  in  the 
Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Department  or  agency  and 
component  with  which  employed  or 
proposed  to  be  employed. 

Individuals  requesting  access  to 
information  not  generally  available  to 
the  public  under  the  Act,  must  also 
comply  with  the  Office's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

CONTESTING  RECORD  PROCEDURE: 

Since  the  information  in  these  records 
is  updated  on  a  periodic  basis,  most 
record  corrections  can  be  handled 
through  established  administrative 
procedures  for  updating  the  records. 
However,  individuals  can  obtain 
information  on  the  procedures  for 
contesting  the  records  under  the 
provisions  of  the  Privacy  Act  by 
contacting  the  appropriate  office  shown 
in  the  Notification  Procedure  section. 

RECOnO  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  subject  individual  or  by  a 
designated  person,  such  as  a  trustee, 
attorney,  accountant,  or  relative. 

b.  Federal  officials  who  review  the 
statements  to  make  conflict  of  interest 
determinations. 

c.  Persons  alleging  conflict  of  interests 
and  persons  contacted  during  any 
investigation  of  the  allegations. 

OPM/GOVT-5 

Recruiting.  Examining,  and  Placement 
Records. 


SVSTEM  LOCATION: 

Associate  Director.  Staffing  Group. 
Office  of  Personnel  Management.  1900  E 
Street,  NW,  Washington.  D.C.  20415. 
OPM  regional  and  area  offices  (see  list 
of  OPM  regional  office  addresses  in  the 
Appendix),  and  personnel  or  other 
designated  offices  of  Federal  agencies 
that  are  authorized  to  make 
appointments  and  to  act  for  the  Office 
by  delegated  authority. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  to  the 
Office  or  agencies  for  Federal 
employment  and  current  and  former 
Federal  employees  submitting 
applications  for  other  positions  in  the 
Federal  service. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

In  general,  all  records  in  this  system 
contain  identifying  information 
including:  Name,  date  of  birth,  social 
security  number,  and  home  address. 
These  records  pertain  to  assembled  and 
unassembled  examining  procedures  and 
contain  information  on  both  competitive 
examinations  and  to  certain 
noncompetitive  actions,  such  as 
determinations  of  time-in-grade 
restriction  waivers,  waiver  of 
qualification  requirement 
determinations,  and  variations  in 
regulatory  requirements  in  individual 
cases.  This  system  includes  such 
records  as: 

a.  Applications  for  employment  that 
contain  information  on  work  and 
education,  m.ilitary  service,  convictions 
for  offenses  against  the  law,  military 
ser\'ice,  and  indications  of  specialized 
training  or  receipt  of  awards  or  honors. 
These  records  may  also  include  copies 
of  correspondence  between  the 
applicant  and  the  Office  or  agency. 

b.  Results  of  written  exams  and 
indications  of  how  information  in  the 
application  was  rated.  These  records 
also  contain  information  on-  the  ranking 
of  an  applicant,  his  or  her  placement  on 
a  list  of  eligibles.  what  certificates 
applicant's  names  appeared,  an 
agency's  request  for  Office  approval  of 
the  agency's  o'tjjection  to  an  eligible's 
qualifications  and  the  Office's  decision 
in  the  matter,  an  agency's  request  for 
Office  approval  for  the  agency  to  pass 
over  an  eligible  and  the  Office's  decision 
in  the  matter,  and  an  agency's  decision 
to  object/pass  over  an  eligible  when  the 
agency  has  authority  to  make  such 
decisions  under  agreement  with  the 
Office. 

c.  Records  regarding  the  Office's  final 
decision  on  an  agency's  decision  to 
object/pass  over  an  eligible  for 
suitability  or  medical  reasons  or  when 


the  objection/pass  over  decision  applies 
to  a  compensable  preference  eligible 
with  30  percent  or  more  disability. 

d.  Responses  to  and  results  of 
approved  personality  or  similar  tests 
administered  by  the  Office  or  agency. 

e.  Records  relating  to  rating  appeals 
filed  with  the  Office  or  agency. 

f.  Registration  sheets,  control  cards, 
and  related  documents  regarding 
Federal  employees  requesting  placement 
assistance  in  view  of  pending  or 
realized  displacement  because  reduction 
in  force,  transfer  or  discontinuance  of 
function,  or  reorganization. 

g.  Records  containing  non-competitive 
action  cases  referred  to  the  Office  for 
decision.  These  files  include  such 
records  as  waiver  of  time-in-grade 
requirements,  decisions  on  superior 
qualification  appointments,  temporary 
appointments  outside  a  register,  and 
employee  status  determinations. 
Authority  for  making  decisions  on  many 
of  these  actions  has  also  been  delegated 
to  agencies.  The  records  retained  by  the 
Office  on  such  actions  and  copies  of 
such  files  retained  by  the  agency 
submitting  the  request  to  the  Office, 
along  with  records  that  agencies 
maintain  as  a  result  of  the  Office's 
delegations  of  authorities,  are 
considered  part  of  this  system  of 
records. 

h.  Records  retained  to  support 
Schedule  A  appointments  of  severely 
physically  handicapped  individuals, 
retained  both  by  the  Office  and  agencies 
acting  under  the  Office  delegated 
authorities,  are  part  of  this  system, 

i.  Agency  applicant  supply  file 
systems  (when  the  agency  retains 
applications,  resumes,  and  other  related 
records  for  hard-to-fill  or  unique 
positions,  for  future  consideration), 
along  with  any  pre-employment 
vouchers  obtained  in  connection  with  an 
agency's  processing  of  an  application, 
are  included  in  this  system. 

j.  Records  derived  from  the  Office- 
developed  or  agency-developed 
assessment  center  exercises. 

k.  Case  files  related  to  medical 
suitability  determinations  and  appeals. 

Note  1.— The  Office  does  not  intend  that 
records  created  by  agencies  in  connection 
with  the  agency's  Merit  Promotion  Plan 
program  be  included  m  the  term  "Applicant 
Supply  File"  as  used  within  this  notice.  It  is 
the  Office's  position  that  Merit  Promotion 
Plan  records  are  not  a  system  of  records 
within  the  meaning  of  the  Privacy  Act  as  such 
records  are  usually  filed  by  a  vacancy 
announcement  numt>er  or  some  other  key 
that  is  n^t  a  unique  persona!  identifier. 
Agencies  may  choose  to  consider  such 
records  as  within  the  meaning  of  a  system  of 
records  as  used  in  ihe  Privacy  Act,  but  if  they 
do  so.  they  are  solely  responsible  for 
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implementing  Privacy  Act  requirements, 
including  establishment  and  notice  of  a 
system  of  records  pertaining  to  such  records. 

Note  2.— To  the  extent  that  an  agency 
utilizes  an  automated  medium  m  connection 
with  maintenance  of  records  m  this  syst  -n, 
the  automated  versions  of  these  records  are 
considered  covered  by  this  system  of  record. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  5  U.S.C.  Sections  1302.  3109. 
3301.  3302.  3304.  3306,  3307.  3309.  3313, 
3317,  3313,  3319.  3326.  4103,  4723.  5532, 
and  5533,  and  Executive  Order  9397. 

PURPOSE: 

The  records  are  used  in  considering 
individuals  who  have  applied  for 
positions  in  the  Federal  service  by 
making  determinations  of  qualifications 
including  medical  qualifications,  for 
positions  applied  for,  and  to  rate  and 
rank  applicants  applying  for  the  same  or 
similar  positions.  They  are  also  used  to 
refer  candidates  to  Federal  agencies  for 
employment  consideration,  including 
appointment,  transfer,  reinstatement, 
reassignment,  or  promotiun.  Records 
derived  from  the  Office-developed  or 
agency-developed  assessment  center 
exercises  may  be  used  to  determine 
training  needs  of  partii  :pants.  These 
records  may  also  be  used  to  locate 
individuals  for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  US13: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  applicants,  including 
current  and  former  Federal  employees  to 
Federal  agencies  for  consideration  for 
employment,  transfer,  reassignment, 
reinstatement,  or  promotion 

b.  With  the  permission  of  the 
applicant,  to  refer  applicants  to  State 
and  local  governments,  congressional 
offices,  international  organizations,  ar.d 
other  public  offices  for  employment 
consideration. 

c.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  when 
the  disclosing  agency  becomes  awa.-e  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

d.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purposels)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  when  necessary 
to  obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring  or 


retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of 
positions,  the  letting  of  a  contract,  or  the 
issuance  of  a  license  grant  or  other 
benefit. 

e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investiga'ion  of  an 
individual,  the  classifyins  of  positions. 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  in  the  matter. 

f.  To  disclose  information  to  the  Office 
of  Management  and  Budget  at  any  stage 
in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No,  A-19. 

g.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

h.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  p-oceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Goverriment  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

i.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

j.  By  the  agency  maintaining  the 
records  or  by  the  Office  to  locate 
individuals  for  personnel  research  or 
survey  response  and  in  the  production 
of  summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  ;n  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  m.ay  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

k.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board. 
including  the  Office  of  Special  Counsel, 
when  requested  in  connection  with 
appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions;  e.g.,  as  prescribed  in  5 


U.S.C.  1205  and  1206,  or  as  may  be 

authorized  by  law. 

1.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  m  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  m  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission  by  the 
President  s  Reorganization  Plan  No.  1  of 
1978. 

m.  To  disclose  informdtion  to  the 
Federal  Labor  Relations  .Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

n.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  an 
appearance  of  a  witness,  information 
that  IS  relevant  to  the  subject  matter 
involved  in  a  pending  judicial  or 
administrative  proceeding. 

POUCIES  AND  PRACTICES  FOR  STORtNQ, 
RETRIEVING,  SAFFOUARDINQ.  AMD  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tapes,  disk,  punched  cards  microfiche, 
cards,  lists,  and  forms. 

retrievability: 

Records  are  retrieved  by  the  name, 
date  of  birth,  social  security  nu.mber. 
and/or  identification  number  assigned 
to  the  individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
for  varying  lengths  of  time,  ranging  from 
a  few  months  to  5  years:  e.g..  appiicant 
records  that  are  part  of  medical 
determination  case  files  or  medical 
suitability  appeal  files  are  retained  for  3 
years  from  completion  of  action  en  the 
case.  Most  records  are  ."-etained  for  a 
period  of  1  to  2  years.  Some  records, 
such  as  individual  applications,  become 
part  of  the  person's  permanent  oft'ical 
records  when  hired  while  some  records 
(e.g..  non-competitive  action  case  files), 
are  retained  for  5  years.  Some  records 
are  destroyed  by  shredding  or  burning 
while  magnetic  tapes  or  disks  are 
erased. 
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SVSTEH  MANAOEN(S)  AND  ADOAESS: 

Associate  Director,  Staffing  Group, 
Office  of  Personnel  Management,  1900  E 
Street  NW.  Washington,  D.C.  20415 

NOTmcAnoN  moceoure: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  agency  or  the  Office  where 
application  was  made  or  examination 
was  taken.  Individuals  must  provide  the 
following  information  for  their  records 
to  be  located  and  identified. 

a.  Name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Identification  number  (if  known). 

e.  Approximate  date  or  record. 
f  Title  of  examination  or 

announcement  with  which  concerned. 

g.  Geographic  area  in  which 
consideration  was  requested. 

MECOm  ACCESS  MtOCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(c)(3)  and  (d), 
regarding  access  to  records. 

The  section  of  this  notice  titled 
"Systems  Exempted  from  Certain 
Provisions  of  the  Act"  indicates  the  kind 
of  materials  exempted  and  the  reasons 
for  exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
their  non-exempt  records  should  contact 
the  agency  or  the  Office  where 
application  was  made  or  examination 
was  taken. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Identification  number  (if  known). 

e.  Approximate  date  of  record. 
{.  Title  of  examination  or 

announcement  with  which  concerned 

g.  Geographic  area  in  which 
consideration  was  requested. 

Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  access  to  records  (5  CFR 
291.201  and  297.203). 

CONTESTINO  RECORO  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  F>rivacy  Act 
provisions  at  5  U.S.C.  552a(d).  regarding 
amendment  of  records.  The  section  of 
this  notice  titled  "Systems  Exempted 
from  Certain  Provisions  of  the  Act " 
indicates  the  kind  of  materials  exempted 
and  the  reasons  for  exempting  them 
from  amendment.  An  individual  may 
contact  the  agency  or  the  Office  where 
application  is  filed  at  any  time  to  update 


qualifications,  education,  experience,  or 
other  data  maintained  in  the  system. 

Such  regular  administrative  updating 
of  records  should  not  be  requested 
under  the  provisions  of  the  Privacy  Act. 
However,  individuals  wishing  to  request 
amendment  of  other  records  under  the 
provisions  of  the  Privacy  Act  should 
contact  the  agency  or  the  Office  where 
application  was  made  or  examination 
was  taken.  Individuals  must  provide  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Identification  number  (if  known). 

e.  Approximate  date  of  record, 
f  Title  of  examination  or 

announcement  with  which  concerned. 

g.  Geographic  area  in  which 
consideration  was  requested. 

Individuals  requesting  amendment 
must  also  comply  with  the  Office's 
Privacy  Act  regulations  on  verification 
of  identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

Note. — In  responding  to  an  inquiry  or  a 
request  for  access  or  amendment.  Resource 
Specialists  may  contact  the  Office's  area 
office  that  provides  examining  and  rating 
assistance  for  help  in  processing  the  request. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from:  The  individual  to  whom  it 
applies  or  is  derived  from  information 
the  individual  supplied,  reports  from 
medical  personnel  on  physical 
qualifications,  results  of  examinations 
that  are  made  known  to  applicants, 
agencies  and  Office  records,  and 
vouchers  supplied  by  references  or  other 
sources  that  the  applicant  lists  or  that 
are  developed 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  contains  investigative 
materials  that  are  used  solely  to 
determine  the  appropriateness  of  a 
request  for  approval  of  an  objection  to 
an  eligible's  qualifications  for  Federal 
civilian  employment  or  vouchers 
received  during  the  processing  of  an 
application.  The  Privacy  Act,  at  5  U.S.C. 
552a(k)(5).  permits  an  agency  to  exempt 
such  investigative  material  from  certain 
provisions  of  the  Act,  to  the  extent  that 
release  of  the  material  to  the  individual 
whom  the  information  is  about  would: 

a.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  after  September  27, 1975) 
that  the  identity  of  the  source  would  be 
held  in  confidence:  or 

b.  Reveal  the  identity  of  a  source  who. 
prior  to  September  27, 1975,  furnished 


information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

This  system  contains  testing  and 
examination  materials  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the  Federal 
service.  The  Privacy  Act,  at  5  U.S.C. 
552a(k)(6).  permits  an  agency  to  exempt 
all  such  testing  or  examination  material 
and  information  from  certain  provisions 
of  the  Act,  when  disclosure  of  the 
material  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process.  The  Office  has 
claimed  exemptions  from  the 
requirements  of  5  U.S.C.  552a[d].  which 
relate  to  access  to  and  amendment  of 
records. 

The  specific  materials  exempted 
include,  but  are  not  limited  to,  the 
following: 

a.  Answer  keys. 

b.  Assessment  center  exercises. 

c.  Assessment  center  exercise  reports, 

d.  Assessor  guidance  material. 

e.  Assessment  center  observation 
reports. 

f  Assessment  center  summary 
reports. 

g.  Other  applicant  appraisal  methods, 
such  as  performance  tests,  work 
samples  and  simulations,  miniature 
training  and  evaluation  exercises, 
structured  interviews,  and  their 
associated  evaluation  guides  and 
reports, 

h.  Item  analyses  and  similar  data  that 
contain  test  keys. 

i.  Ratings  given  for  validating 
examinations. 

j.  Rating  schedules,  including  crediting 
plans  and  scoring  formulas  for  other 
selection  procedures. 

k.  Rating  sheets. 

1.  Test  booklets,  including  the  written 
instructions  for  their  preparation. 

m.  Test  item  files, 

n.  Test  answer  sheets. 


oPM/Govrr-6 


SYSTEM  NAME: 


Personnel  Research  and  Test 
Validation  Records. 

SYSTEM  LOCATION: 

Office  of  Staffing  Policy,  Staffing 
Group,  Office  of  Personnel  Management, 
Room  3G29,  1900  E  Street,  NW, 
Washington.  D.C.  20415,  the  Office's 
regional  offices  (see  list  of  regional 
office  addresses  in  the  Appendix),  and 
agency  personnel  offices  (or  other 
designated  offices)  conducting  personnel 
research. 
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categories  of  individuals  covered  by  the 
svstem: 

Current  and  former  Federal 
e.aiployees,  applicants  fur  Federal 
employment,  current  and  former  State 
and  local  government  employees,  and 
applicants  for  State  and  local 
government  employment 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  re'cords  include  information  on 
education  and  employment  history,  test 
scores,  responses  to  test  items  and 
questionnaires,  interview  data,  and 
ratings  of  supervisors  regarding  the 
individuals  to  whom  the  records  pertain. 
Additional  information  (race,  national 
origin,  disability  status,  and 
background)  is  collected  from  applicants 
for  certain  examinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  5.  U.S.C.  Sections  1303  and  3301. 

PURPOSES: 

These  records  are  collected, 
maintained,  and  used  by  the  Office  or 
employing  agencies  for  the  construction, 
analysis,  and  validation  of  written  tests, 
and  for  research  on  and  evaluation  of 
personnel/organizational  measurement 
and  selection  methods.  Such  research 
includes  studies  extending  over  a  period 
of  time  (longitudinal  studies).  Race  and 
national  origin  data  are  used  by 
agencies  'o  evaluate  the  role  of 
examinations  in  the  total  employee 
selection  process.  Use  of  these  race  and 
national  origin  data  is  limited  to  such 
evaluation  and  oversight  projects 
conducted  by  the  employing  agencies  or 
the  Office.  The  records  may  also  be 
used  by  the  Office  or  employing 
agencies  to  locate  individuals  for 
personnel  research.  Data  are  collected 
on  a  project-by-project  basis  under 
conditions  assuring  the  confidentiality 
of  the  information  No  personnel  action 
or  selection  is  made  using  these 
research  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Under  normal  circumstances,  no 
individually  identifiable  records  will  be 
provided.  However,  under  those  unusual 
circumstances  when  an  i:idividually 
identifiable  record  is  required,  proper 
safeguards  will  be  maintained  to  protect 
the  information  collected  from 
unwarranted  in\dsion  of  personal 
privacy.  Such  protec'ion  mast  be 
specified  in  writing  by  the  requester 
and.  to  the  satisfaction  of  the  agency 
official  responsible  for  maintaining  the 
data,  indicate  that  the  proposed  use  of 
the  data  is  in  compliance  with  the  letter 
and  spirit  of  the  Privacy  Act.  Under 


thf  ;ie  circumstances,  the  routine  uses 
are  as  follows: 

a.  By  the  Office  or  employing  agency 
maintaining  the  records  to  locate 
individuals  for  personnel  research  or 
survey  responses  and  m  the  production 
of  summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

b.  To  furnish  personnel  records  and 
information  to  the  Equal  Employment 
Opportunity  Commission  for  use  in 
determining  the  existence  of  adverse 
impact  in  the  total  selection  program. 
reviewing  allegations  of  discrimination, 
or  assessing  the  status  of  compliance 
with  Federal  law. 

c.  To  furnish  information  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel  in 
connection  with  actions  by  offices 
relating  to  allegations  of  discriminatory 
practices  on  the  part  of  an  agency  or  one 
of  its  employees. 

d.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  m  a 
pending  judicial  or  administrative 
proceeding. 

e.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  m  order  to  comply 
with  the  issuance  of  a  subpoena. 

f.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  request 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

policies  and  practices  for  storing, 
retrieving,  safeguarding,  ano  retention 
and  disposing  of  records  in  the  system: 

storage: 

These  records  are  maintained  in  file 
folders  and  on  punched  cards,  disks, 
and  magnetic  tape. 

RETRIEVABILfTY: 

Records  are  generally  maintained  by 
project.  Personal  information  can  be 
retrieved  by  name  or  personal  identifier 
only  for  certain  research  projects  such 
as  those  involving  longitudinal  studies. 


SAFEGUARDS: 

Records  are  kept  in  locked  files  in  a 
locked  room  with  access  limited  to 
authorized  staff  Access  to  tape.  disk. 
and  other  files  used  in  data  processing 
will  be  only  by  authorized  stafT. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  2  years  after 
completion  of  the  proiect  unless  needed 
in  the  course  of  litigation  or  other 
administrative  actions  involving  a 
research  or  test  validation  survey. 
Manual  records  are  destroyed  by 
shredding  or  burning  and  magnetic  tapes 
and  disks  are  erased. 

SYSTEM  MANAGEIl(S)  ANO  AODKESS: 

Office  of  Staffing  Policy.  Staffing 
Group,  Office  of  Personnel  Management. 
1900  E.  Street.  .\W.  Washington  DC. 

20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager,  the  Office  s 
regional  office  servicing  the  state  where 
they  are  employed  (see  list  of  the 
Office's  regional  office  addresses  in  the 
Appendix),  or  their  employing  agency's 
personnel  office.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified; 

a.  Fall  name. 

b.  Date  of  bi.-th, 

c  If  known,  the  title,  time,  and/or 
place  of  the  test  validation  research 
study  in  which  the  individual 
participated. 

d  Social  security  number 

e.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Specific  matenals  in  this  system,  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d),  regarding 
access  to  records.  The  section  of  this 
notice  titled  "Systems  Exempted  from 
Certain  Provisions  of  the  Act"  indicates 
the  kinds  of  matenals  exempted  and  the 
reasons  for  exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
non-exempt  records  should  contact  the 
appropriate  office  listed  in  the 
.Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth 

c.  If  known,  the  title,  time,  and/or 
place  of  the  test  validation  research 
study  in  which  the  individual  , 
participated. 

d.  Social  secuntv  number. 
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e.  Signature. 

Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  access  to  records  (5  CFR 
297.201  and  297.203). 

CONTESTNtQ  RECOflO  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d)  regarding 
amendment  of  records.  The  section  of 
this  notice  titled  "Systems  Exempted 
from  Certain  Provisions  of  the  Act" 
indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  amendment.  Individuals 
wishing  to  request  amendment  of  any 
non-exempt  records  should  contact  the 
appropriate  office  listed  in  the 
Notification  Procedure  section. 
Individuals  must  furnish  the  follov.  ing 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  if  known,  the  title,  time,  and/or 
place  of  the  test  validation  research 
study  in  which  the  individual 
participated. 

d.  Social  security  number. 

e.  Signature. 

Individuals  requesting  amendment 
must  also  comply  with  the  Office's 
Privacy  Act  regulations  on  verification 
of  identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

RECORD  SOURCE  CATEGORIES: 

Individual  applicants,  including 
Federal,  State,  and  local  government 
employees;  supervisors;  assessment 
center  assessors;  and  agency  or  Office 
personnel  files  and  records  (e.g..  race, 
sex.  national  orisin.  and  disability  status 
data  from  OPM/GOVT-1  and  0PM/ 
GOVT-7  systems  of  records). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  contains  testing  and 
examining  materials  that  are  used  solely 
to  determine  individu.!!  qualifications 
for  appointment  or  promotion  in  the 
Federal  service.  The  Privacy  Act.  al  5 
U.S.C.  5.52a(k)  (6).  permits  an  agr-ncy  to 
exempt  all  such  testing  and  examination 
material  and  information  from  certain 
provisions  of  the  Act,  when  the 
disclosure  of  the  matprial  would 
compromise  the  objectivity  or  fairness 
of  the  testing  or  examination  process. 
The  Office  has  claimed  exemptions  from 
the  requir€ments  of  5  U.S.C.  552a(d). 
which  relates  to  access  to  and 
amendment  of  records. 

The  specific  materials  exempted 
include,  but  are  not  limited  to.  the 
following: 


a.  Answer  keys. 

b.  Assessment  center  exercises. 

c.  Assessment  center  exercise  reports. 

d.  Assessor  guidance  material. 

e  Assessment  center  observation 
reports. 

f.  Assessment  center  summary 
reports. 

g.  Other  applicant  appraisal  methods, 
such  as  performance  tests,  work 
samples,  and  simulations,  miniature 
training  and  evaluation  exercises. 
structured  interv  iews,  and  reports. 

h.  Item  analyses  and  similar  data  that 
contain  test  keys. 

i.  Ratings  given  for  validating 
examinations. 

j.  Rating  schedules,  including  crediting 
plans  and  scoring  formulas  for  other 
selection  procedures. 

k.  Ratings  sheets. 

1.  Test  booklets,  including  the  written 
instructions  for  their  preparation, 

m.  Test  item  files. 

n.  Test  answer  sheets. 

OPM/GOVT-7 

SYSTEM  NAME: 

Applicant  Race,  Sex.  National  Origin, 
and  Disability  Status  Records. 

SYSTEM  LOCATION: 

Records  in  this  system  may  be  located 
in  the  following  offices: 

a.  Office  of  Staffing  Policy,  Staffing 
Group,  Office  of  Personnel  Management. 
Room  3G29.  1900  E  Street  NW., 
Washington,  D.C.  20415. 

b.  Office  of  Affirmative  Employment 
Programs,  Workforce  Effectiveness  and 
Development  Group,  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Washington,  D.C.  20415. 

c.  The  Office's  regional  offices  (see 
list  of  regional  office  addresses  in  the 
Appendix)  and  any  register-holding  area 
offices  under  the  jurisdiction  of  a 
regional  office. 

d.  Agency  Personnel,  Equal 
Employment  Opportunity,  or  Federal 
Equal  Opportunity  Recruitment  Program 
offices  or  other  designated  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Federal 
employees  and  individuals  who  have 
applied  for  Federal  employment, 
including: 

a.  Applicants  for  exantinations 
administered  either  by  the  Office  or  by 
employing  agencies. 

b.  Applicants  on  registers  or  in 
inventories  maintained  by  the  Office 
and  subject  to  its  regulations. 

c.  Applicants  for  positions  in  agencies 
having  direct  hiring  authority  and  using 
their  own  examining  procedures  in 
compliance  with  the  Office  regulations. 


d.  Applicants  whose  records  are 
retained  in  an  agency's  Equal 
Opportunity  Recruitment  file  (including 
any  file  an  agency  maintains  on  current 
employees  from  under-represented 
groups). 

e.  Applicants  (including  current  and 
former  Federal  employees)  who  apply 
for  vacancies  announced  under  an 
agency's  merit  promotion  plan. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  include  the  individual's 
name;  social  security  number:  date  of 
birth;  statement  of  major  fields  of  study; 
type  of  current  or  former  Federal 
employment  status  (e.g..  career  or 
temporary);  applications  showing  work 
and  education  experience;  and  race,  sex, 
national  origin,  and  disability  status 
data. 

Note. — The  race  and  national  origin 
information  in  this  system  is  obtained  by 
three  alternative  methods:  (1)  Use  of  the 
Office's  form  on  which  individuals  identify 
themselves  as  to  race  and  national  origin:  or 
(2)  by  visual  observation  (race)  or  knowledge 
of  an  individual's  background  (national 
origin):  or  (3)  at  the  agency's  option,  from  the 
OPM/GOVT-1  system  in  the  case  of 
applicants  who  are  current  Federal 
employees.  Disability  status  is  obtained  by 
use  of  Standard  Form  256,   "Self  Identification 
of  Medical  Disability."  which  allows  for  a 
description  by  self-identification  of  the 
handicap. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7201.  Sections  4A.  4B.  15A(1) 
and  (2),  15B(11),  and  15D(11):  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978);  43  FR  38297  et  seq. 
(August  25, 1979);  29  CFR  1613.301;  and  5 
CFR  720.301. 

PURPOSES: 

These  records  are  used  by  0PM  and 
agencies  to; 

a.  Evaluate  personnel/organizational 
measurement  and  selection  methods. 

b.  Implement  and  evaluate  agency 
affirmative  employment  programs. 

c.  Implement  and  evaluate  agency 
Federal  Equal  Opportunity  Recruitment 
Programs  (including  establishment  of 
minority  recruitment  files). 

d.  Enable  the  Office  to  meet  its 
responsibility  to  assess  an  agency's 
implementation  of  the  Federal  Equal 
Opportunity  Recruitment  Program. 

e.  Determine  adverse  impact  in  the 
selection  process  as  required  by  the 
Uniform  Guidelines  cited  in  the 
Authority  section  above  (See  also 
"Questions  and  Answers.  "  nn  those 
Guidelines  published  at  44  FR  11996. 
March  2,  1979.) 

f.  Enable  reports  to  be  prepared 
regarding  breakdowns  by  race,  sex,  and 
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national  origin  of  applicants  (by  exams 
taken,  and  on  the  selection  of  such 
applicants  for  employment). 

g.  To  locate  individuals  for  personnel 
research. 

Note. — These  data  are  maintained  under 
conditions  that  ensure  that  the  individual's 
identification  as  to  race.  sex.  national  origin, 
or  disability  status,  does  not  accompany  that 
individuals  application  nor  is  othervsise 
made  known  when  the  individual  is  under 
consideration  by  a  selecting  official. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

a.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  (EEOC),  in  response  to  its 
request  for  use  in  the  conduct  of  an 
examination  of  an  agency's  compliance 
with  affirmative  action  plan  instructions 
and  thr  Uniform  Guidelines  on 
Employee  Selection  Procedures  (1978), 
or  other  requirements  imposed  on 
agencies  under  EEOC  authorities 
promulgated  in  Reorganization  Plan  No. 
1  of  1978,  in  connection  with  agency 
Equal  Employment  Opportunity 
programs. 

b.  To  disclose  information  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel,  in 
response  to  its  request  in  connection 
with  the  processing  of  appeals,  special 
studies  relating  to  the  civil  service  and 
other  merit  systems  in  the  executive 
branch,  investigations  into  allegations  of 
prohibited  personnel  practices,  and  such 
other  functions;  e.g.,  as  prescribed  in  5 
IJ.S.C.  1205  and  1206  or  as  may  be 
authorized  by  law. 

c.  By  the  Office  or  employing  agent  > 
maintaining  the  records  to  locate 
individuals  for  personnel  research  or 
survey  response  and  in  the  production 
of  summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

d.  To  disclose  information  to  a 
Federal  agency  in  response  to  its  request 
for  use  in  its  Federal  Equal  Opportunity 
Recruitment  Program,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  agency's  efforts  in 
identifying  possible  sources  for  minority 
recruitment. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individunl. 

f.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  party  to  be 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

g.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  SAFEOUARDINQ,  AND  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  on  magnetic  tape  and  disks. 

retrievability: 

Records  are  retrieved  by  the  name 
and  social  security  number  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Records  are  retained  in  locked  metal 
filing  cabinets  in  a  secured  room  or  in  a 
computerized  system  accessible  by 
confidential  passwords  issued  only  to 
specific  personnel. 

RETENTION  AND  OlSPOSAL: 

Records  are  generally  retained  for  2 
years,  except  when  needed  to  process 
applications  or  to  prepare  adverse 
impact  and  related  reports,  or  for  as 
long  as  an  application  is  still  under 
consideration  for  selection  purposes. 
When  records  are  needed  in  the  course 
of  an  administrative  procedure  or 
litigation,  they  may  be  maintained  until 
the  administrative  procedure  or 
litigation  is  completed.  Manual  records 
are  shredded  or  burned  and  magnetic 
tapes  and  disks  are  erased. 

Note. — When  an  agency  retains  an 
automated  version  of  any  of  the  records  in 
this  system,  maintenance  of  that  record 
beyond  the  above  retention  schedules  is 
permitted  for  historical  or  statistical  analysis, 
but  only  so  long  as  the  record  is  not  used  in  a 
detprmination  directly  affecting  the 
individual  about  whom  the  record  pertains 
after  the  prescribed  destruction  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Office  of  Staffing 
Policy,  Staffing  Group,  Office  of 
Personnel  Management,  1900  E  Street. 
NW..  Washington.  D.C.  20415. 

NOTIFICATION  PROCEDURE: 

Those  individuals  wishing  to  inquire  if 
this  system  contains  information  about 
them  should  contact  the  svstem 


manager,  the  Office's  regional  offices 
(see  list  of  the  Office's  regional  offices  in 
the  Appendix)  covering  the  state  where 
the  application  for  Federal  employment 
was  filed,  or  the  personnel,  Equal 
Employment  Opportunity,  or  Equal 
Employment  Opportunity  Recruitment 
office  or  other  designated  office  at  the 
agency  where  they  took  an  exam,  filed 
an  application,  or  where  they  are 
employed.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Social  security  number. 

c.  Title  of  examination,  position,  or 
vacancy  announcement  for  which  they 
filed. 

d.  The  Office  or  employing  agency 
where  they  are  employed  or  submitted 
the  information. 

e.  Signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  themselves  should 
contact  the  appropriate  office  shown  in 
the  Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Social  security  number. 

c.  Title  of  examination,  position,  or 
vacancy  announcement  for  which  thev 
filed. 

d.  The  Office's  or  employing  agency 
where  they  are  employed  or  submitted 
the  information. 

e.  Signature. 

An  individual  requesting  access  must 
also  follow  the  Office's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  office  shown  in 
the  Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Name. 

b.  Social  security  number. 

c.  Title  of  examination,  position,  or 
vacancy  announcement  for  which  thev 
filed. 

d.  The  Office  or  employing  agency 
where  they  are  employed  or  submitted 
the  information. 

e.  Signature. 

An  individual  requesting  amendment 
must  also  follow  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 
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RCCORO  SOURCC  CATEOORtES: 

Information  is  provided  by  the 
individual  to  whom  the  record  pertains. 
on  such  forms  as  Personnel  Research 
Questionnaire  79-1  (OPM  Form  1377). 
Background  Survey  Questionnaire  79-2 
(OPM  Form  1386),  or  equivalent  forms. 
or  is  obtained  directly  from  other  agency 
or  Office  records  (e.g.,  race,  sex, 
national  origin,  and  disability  status 
data  may  be  obtained  from  the  OPM/ 
GOVT-1,  General  Personnel  Records 
system). 

OPM/GOVT-« 

SYSTEM  name: 

Confidential  Statements  of 
Employment  and  Financial  Interests. 

SYSTEM  LOCATION: 

Individual  agency  ethics  offices  or 
other  designated  agency  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officers  and  employees  who  are 
required  by  their  agency  under 
Executive  Order  11222  and  5  CFR  Part 
735  to  file  such  statements.  The  system 
includes  both  former  and  current 
Federal  employees  in  these  categories. 

CATEGORIES  OF  RECORDS  IN-THE  SYSTEM: 

These  records  contain  statements  of 
personal  and  family  holdings  and  other 
interests  in  business  enterprises  and 
real  property;  listings  of  creditors  and 
outside  employment;  opinions  of 
counsel;  and  other  information  related 
to  conflict  of  interest  determinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  11222. 

PURPOSES: 

These  records  are  maintiiined  to  meet 
requirements  of  Executive  Order  11222 
on  the  filing  of  employment  and 
financial  interest  statements.  Such 
statements  are  required  to  assure 
compliance  with  the  standards  of 
conduct  for  Government  employees 
contained  in  the  Executive  order  and 
title  18  of  the  U.S.C.  and  to  determine  if 
a  conflict  of  interest  exists  between  the 
employment  of  individuals  by  the 
Federal  Government  and  their  personal 
employment  and  financial  interests.  To 
enable  the  Director  of  the  Office  of 
Government  Ethics,  to  ensure  that  these 
purposes  are  met.  agency  maintained 
records  are  to  be  made  available  to  that 
office  on  request. 

Note.— When  an  agency  is  requested  to 
furnish  such  records  to  the  Director  of  the 
Office  of  Government  Ethics,  such  a 
disclosure  is  to  be  considered  as  made 
pursuant  to  provisions  of  the  Privacy  Act  (5 
U.S.C.  552a(b}(1)]. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCUIDINa  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  statements  and  amended 
statements  required  by  or  pursuant  to 
Executive  Order  11222.  Part  IV.  are  to  be 
held  in  confidence  and  no  information 
shall  be  disclosed  except: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Goveimmenf  is  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

c.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

d.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  record  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  290fi. 

e.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  0MB  Circular  No.  A-19. 

f.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDING,  AND  RETAINING 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  in  automated  media,  or  on 
microfiche  or  microfilm, 

RETRIEVABILTfY: 

These  records  are  retrieved  by  the 
name  and  social  security  number  of  the 
individual  on  whom  they  are 
maintained.        i 

SAFEGUARDS: 

These  records  are  located  in  locked 
metal  file  cabinets  to  which  only 
authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  when  6 
years  old;  except  that  documents 
needed  in  an  on-going  investigation  will 


be  retained  until  no  longer  needed  in  the 
investigation.  Disposal  is  by  shredding 
or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  Office  of  Government 
Ethics.  Office  of  Personnel  Management, 
1717  H  Street  NW„  Washington.  D.C. 
20419. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Ethics  Officer  at  the  agency  where 
the  reports  were  filed. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Full  name. 

b.  Department  or  agency  and 
component  with  which  employed. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Ethics  Officer  at  the  agency  where  the 
reports  were  filed.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Department  or  agency  and 

■  component  with  which  employed. 
Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  on  verification  of 
identity  and  access  to  records  (5  CFR 
297.201  and  297.203). 

CONTESTING  RECORDS  PROCEDURE: 

Since  the  information  in  these  records 
is  updated  on  a  periodic  basis,  most 
record  corrections  can  be  handled 
through  established  administrative 
procedures  for  updating  records. 
However,  individuals  can  obtain 
information  on  the  procedures  for 
contesting  the  records  under  the 
provisions  of  the  Privacy  Act  by 
contacting  the  Ethics  Officer  at  the 
agency  where  the  reports  were  filed. 

RECORD  SOURCE  CATEGORIES: 

Inform.ation  in  this  system  of  records 
is  provided  by: 

a.  The  subject  individual  or  by  a 
designated  person  such  as  a  trustee, 
attorney,  accountant,  or  relative. 

b.  Federal  officers  who  review  the 
statements  to  make  conflict  of  interest 
determinations. 

c.  Persons  alleging  conflicts  of 
interests  and  persons  contacted  during 
any  investigation  of  the  allegations. 
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OPM/GOVT-9 


SYSTEM  NAME: 

File  on  Position  Classification 
Appeals,  }ob  Grading  Appeals,  and 
Retained  Grade  or  Pay  Appeals. 

SYSTEM  LOCATION: 

These  records  are  located  at  the 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Washington,  D.C.  20415,  the 
Office's  regional  offices  (see  list  of  the 
Office's  regional  office  addresses  in  the 
Appendix),  agency  personnel  offices  (or 
other  designated  offices),  and  Federal 
records  centers. 

CATCGGRIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

a.  Current  and  former  Federal 
employees  who  have  filed  a  position 
classification  appeal  or  a  job  grading 
appeal  with  Agency  Compliance  and 
Evaluation,  Office  of  Personnel 
Management;  an  OP.M  regional  office;  or 
with  their  agency. 

b.  Current  and  former  Federal 
employees  who  have  filed  a  retained 
grade  or  pay  appeal  with  Agency 
Compliance  and  Evaluation,  Office  of 
Personnel  Management;  or  an  Office's 
regional  office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
information  or  documents  relating  to  the 
processing  and  adjudication  of  a 
position  classification  appeal,  job 
grading  appeal,  or  retained  grade  or  pay 
appeal.  The  records  may  include 
information  and  documents  regarding  a 
personnel  action  of  the  agency  involved 
and  the  decision  or  determination 
rendered  by  an  agency  regarding  the 
classifying  or  grading  of  a  position  or 
whether  an  employee  is  to  remain  in  a 
retained  grade  or  pay  category.  This 
system  may  also  include  transcripts  of 
agency  hearings  and  statements  from 
agency  employees. 

Note. — This  system  notice  also  covers 
ager.cy  files  created  when  (a)  an  employee 
appeals  a  position  classification  or  job 
grading  decision  to  the  Office  or  within  the 
agency  reaardless  of  whether  that  agency 
appeal  decision  is  further  appealed  to  the 
Office:  and  (b)  an  employee  files  a  retained 
grade  or  pay  appeal  to  the  Office. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  5112,  5115,  5346,  and  5366  of 
title  5,  U.SC. 

purpose: 

These  records  are  primarily  used  to 
document  the  processing  and 
adjudication  of  a  position  classification 
appeal,  job  grading  appeal,  or  retained 
grade  or  pay  appeal.  Infernally,  the 


Office  may  use  these  records  to  locate 
individuals  for  personnel  research. 

routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
government  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  when  the  disclosing  agency 
becomes  awai-e  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation. 

b.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  0MB  Circular  No.  A-19. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquir>' 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
adjudicating  a  position  classification 
appeal,  job  grading  appeal,  or  retained 
grade  or  pay  appeal  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring,  retention,  or 
assignment  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conduct  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  positions, 
to  the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

f.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 

g.  By  the  Office  or  an  agency  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 


h.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  the 
authority  of  44  US.C  2904  and  2906. 

i.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

j.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  Special  Counsel. 
when  requsted  in  connection  with 
appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions;  e.g.,  as  promulgated  in  5 
U.S.C.  1205  and  1206.  or  as  may  be 
authorized  by  law. 

k.  To  disclose  information  to  the 
P2qual  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978,  and 
to  otherwise  ensure  compliance  with  the 
provisions  of  5  U.S.C.  7201. 

1.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POUCIES  AND  PRACTICES  FOR  tTORAQE, 
RETRIEVAL,  SAFEOUAROS,  AND  RETENTION  AND 
DISPOSAL  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

These  records  are  maintained  in  file 
folders  and  binders  and  on  index  cards, 
magnetic  tape,  disks,  and  microfiche, 

retrieval: 

These  records  are  retrieved  by  the 
subject  individual's  name,  and  the  name 
of  the  employing  agency  of  the 
individual  on  whom  the  record  is 
maintained, 

SAFEGUARDS: 

These  records  are  located  in  locked 
metal  filing  cabinets  or  in  a  secured 
room,  with  access  limited  to  those 
persons  whose  official  duties  require 
such  access. 
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HCTENTION  AND  disposal: 

Records  related  to  position 
dassification  appeal,  job  grading 
appeal,  and  retained  grade  or  pay 
appeal  files  are  maintained  for  7  years 
after  closing  action  on  the  case.  Records 
are  destroyed  by  shredding,  burning,  or 
erasing  as  appropiate 

SYSTEM  HANQCR(S)  AND  ADDRESS: 

Assistant  Director  for  Agency 
Compliance  and  Evaluation,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  D.C.  20415. 

NOTIFICATION  PilOCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact: 

a.  For  records  pertaining  to  retained 
grade  or  pay  appeals,  contact  the  system 
manager  or  the  appropriate  Office's 
regional  office. 

b.  For  records  pertaining  to  a  position 
classification  appeal  or  job  grading 
appeal,  where  the  appeal  was  made 
only  to  the  Office,  contact  the  system 
manager  or  the  Office's  regional  office, 
as  approprate  (see  list  of  the  Office's 
regional  office  addresses  in  the 
Appendix). 

c.  For  records  pertaining  to  a  position 
classification  appeal  or  job  grading 
appeal  filed  only  with  an  agency, 
contact  the  agency  personnel  officer  or 
other  designated  officer. 

d.  For  records  pertaining  to  a  position 
classification  appeal  or  a  job  grading 
appeal  filed  with  both  the  agency  and 
the  Office,  contact  the  agency  personnel 
officer  or  other  designated  officer  or  the 
system  manager  or  the  Office's  regional 
office,  as  appropriate. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Agency  in  which  employed  when 
the  appeal  was  filed  and  the 
approximate  date  of  the  closing  of  the 
case. 

d.  Kind  of  action  (e.g..  position 
classification  appeal,  job  grading 
appeal,  or  retained  grade  or  pay  appeal). 

RECORD  ACCESS  PROCEDURE: 

Individuals  who  have  filed  a  position 
classification  appeal,  job  grading 
appeal,  or  a  retained  grade  or  pay 
appeal,  must  be  provided  access  to  the 
record.  However,  after  the  appeal  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the  records 
by  writing  the  official  indicated  in  the 
Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 


a.  Full  name. 

b.  Date  of  birth. 

c.  Agency  in  which  employed  when 
the  appeal  was  filed  and  the 
approximate  date  of  the  closing  of  the 
case. 

d.  Kind  of  action  (e.g.,  position 
classification  appeal,  job  grading 
appeal,  or  retained  grade  or  pay  appeal). 

Individuals  requesting  access  must 
also  follow  the  Office's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

CONTESTINQ  RECORD  PROCEDURE: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records  that 
have  previously  been  or  could  have 
been  the  subject  of  a  judicial  or  quasi- 
judicial  action  will  be  limited  in  scope. 
Review  of  amendment  requests  of  these 
records  will  be  restricted  to  determining 
if  the  record  accurately  documents  the 
action  of  the  agency  or  administrative 
body  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request  an 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the 
appropriate  official  indicated  in  the 
Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name 

b.  Date  of  birtli. 

c.  Agency  in  which  employed  when 
the  appeal  was  filed  and  the 
approximate  date  of  the  closing  of  the 
case. 

d.  Kind  of  action  (e.g..  position 
classification  appeal,  job  grading 
appeal,  or  retained  grade  or  pay  appeal). 

Individuals  requesting  amendment  of 
their  records  must  also  follow  the 
Office's  Privacy  Act  regulations  on 
verification  of  identity  and  amendment 
of  records  (5  CFR  297.201  and  297.208). 

RECORD  SOURCE  CATEGORIES: 

a.  Individual  to  whom  the  record 
pertains. 

b.  Agency  and/or  the  Office  records 
related  to  the  action. 

c.  Statements  from  employees  or 
testimony  of  witnesses. 

d.  Transcript  of  hearings. 

Appendix 

Chicago  Region 

John  Kluczynski  Building.  230  South  Dearborn 

Street.  Chicago,  IL  60604 
Area  Offices 
Illinois— 219  So  Dearborn  Street.  Chicago.  IL 

60604 
Indiana — U.S.  Courthouse  and  Federal 

Building,  46  East  Ohio  Street,  Indianapolis. 

IN  46204 


Michigan — 477  Michigan  Avenue.  Room  565. 

Detroit,  MI  48226 
Minnesota— Federal  Building.  Room  501.  Fort 

Snelling.  Twin  Cities,  M.\  55111 
Ohio — US  Courthouse  and  Federal  Building. 

Room  507,  200  West  2nd  Street,  Dayton, 

OH  45402 

Denver  Region 

Building  20.  Denver  Federal  Center.  Denver. 

CO  80225 
Area  Offices 
None 

Dallas  Region 

1100  Commerce  Street.  Dallas,  TX  75242 

Area  Offices 

Louisiana— Federal  Building.  610  South 

Street.  New  Orleans.  LA  70130 
New  Mexico — 421  Gold  Avenue  SW. 

Albuquerque.  NM  87102 
Oklahoma/Arkansas— 200  NW  5th  Street, 

Oklahoma  City,  OK  73102 
Texas— 643  E.  Durango  Blvd.,  San  Antonio, 

TX  78205 

New  York  Region 

lacob  K.  lavits  Federal  Building.  26  Federal 

Plaza.  New  York,  NY  10278 
Area  Offices 
New  lersey- Peter  W.  Rodino,  jr.  Federal 

Building.  970  Broad  Street.  Newark.  NJ 

07102 
New  York— U.S.  Courthouse  and  Federal 

Building,  100  So.  Clinton  Street,  Syracuse, 

NY  13260 
Puerto  Rico — Federico  Degetau  Federal 

Office  Building,  Carlos  E.  Chadron  Street, 

Halo  Rey,  PR  00918 

Philadelphia  Region 

William  I.  Green.  Jr.  Federal  Building.  600 

Arch  Street.  Philadelphia,  PA  19106 
Area  Offices 
Maryland— Edward  A.  Garmatz  Federal 

Building  and  Courthouse.  101  W.  Lombard 

Street.  Baltimore,  MD  21201 
Pennsylvania— Federal  Building  1000  Liberty 

Avenue,  Pittsburgh.  PA  15222 
Virginia — Federal  Building.  200  Granby  Mall, 

Norfolk,  VA  23510 

St  Louis  Region 

300  Old  Post  Office  Building.  815  Olive  Street, 

St.  Louis,  MO  63103 
Area  Offices 
Kansas— 120  South  Market  Street,  Wichita, 

KS  67202 
Missouri— East  12th  Street,  Kansas  City,  MO 

64106 

San  Francisco  Region 

525  Market  Street,  23rd  Floor,  San  Francisco, 

CA  94105 
Area  Offices 
Arizona— 522  North  Central  Avenue, 

Phoenix.  .^Z  85004 
California 

— 845  South  Figueroa  Street,  Los  Angeles, 
CA  90017 

—1029  I  Street.  Room  202.  Sacramento,  CA 
95814 

—880  Front  Street.  San  Diego.  CA  92188 
Hawaii — 300  Ala  Moana  Blvd..  Box  50028, 

Honolulu.  HI  96850 
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Seattle  Region 

Federal  Building.  26th  Floor.  915  2nd  Avenue, 

Seattle,  WA  98174 
Area  Offices 
Alaska— Federal  Buildinj?  and  Courthouse, 

700  C  Street,  Box  22,  Anchorage.  AK  9B513 
Oreson— Federal  Building,  Room  376, 1220 

SW.  3rd  Street,  Portland,  OR  97204 

Atlanta  Region 

Richard  B  Russell  Federal  Building,  75  Spring 

Street.  SW,  Atlanta.  GA  30303 
Area  Offices 
Alabama— Sutherland  Building,  806 

Governors  Drive  SW.,  Huntsville,  AL  35801 
Florida— Federal  Building.  80  N.  Hughey 

Avenue.  Orlando.  FL  32801 
North  Carolina— 310  New  Bern  Avenue.  P.O. 

Box  2,-i069,  Raleigh.  NC  27611 
South  Carolina— Federal  Office  Building,  334 

Meeting  Street.  Charleston.  SC  29403 
Tennessee— 100  North  Main  Building. 

Memphis.  TN  38103 

Boston  Region 

|ohn  W.  McCormack  Post  Office  and 

Courthouse.  Boston.  MA  02109 
Area  Offices 
Connecticut— Federal  Building,  450  Main 

Street,  Hartford.  CT  06103 
M,-issachusetls— 3  Center  Plaza.  Boston,  MA 

02108 
New  Hampshire— Federal/Post  Office 

Building.  Portsmouth,  NH  03801 

|FR  Doc.  84-24844  Filed  »-1(W4: 8:45  am| 
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Information  Colteetion  for  0MB 
Review 

agency:  Office  of  Personnel 

.Mandgement, 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44  U.S.C.  Chapter  35),  tliis  notice 
announces  a  request  submitted  to  Office 
of  Man.igement  and  Budget  (OMR)  for 
renewal  to  continue  to  collect  data  on 
the  Monthly  Report  of  Federal  Civilian 
Employment  (SF  113-A).  The 
information  that  is  collected  monthly 
provides  a  timely  count  of  Government- 
wide  emplownent,  payroll,  turnover,  and 
employment  ceiling-related  data.  Uses 
of  the  data  include  publishing  the 
Monthly  Release  of  Federal  Civilian 
Workfnrre  Stntifitia-   .-inswering  data 
requests  from  the  C(. tigress.  White 
House.  OMB.  other  Federal  agencies,  the 
media,  and  the  public;  proviiiing  head- 
count  employment  ceiling-related  data 
required  by  OMB:  and  serving  as 
benchmark  data  for  qualify  control  of 
the  Central  Personnel  Data  File.  For 
copies  of  the  clearance  package,  call 
John  P.  Weld,  Agency  Clearance  Officer, 
on  (202)  632-7720. 


DATl:  Comments  on  this  proposal 
should  be  received  by  October  1.  1984. 

ADDRESSES:  Send  or  deliver  comments 
to: 

John  P.  Weld.  Agency  Clearance  Officer, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Room  6410, 
Washington,  D.C.  20415 
And 

Katie  Lewin,  Information  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3235.  New  E.xecutive 
Office  Building.  Washington.  DC. 
20503. 

FOR  FURTHER  INFORMATION  CONTACr. 

John  P.  Weld,  (202)  632-772U. 

Office  of  Personnel  Management 

Donald  ].  Devine. 

Director. 

|FR  Doc  84-24878  Filed  9-19-^:  8:45  am| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Hearings  on  Possible  U.S.  Responses 
To  Restore  the  Balance  of 
International  Trade  Concessions  if  the 
European  Communities  Should 
implement  Their  Proposal  To  Impose 
New  Restrictions  on  Imports  of 
Certain  Corn  Products  Which  are 
Exported  by  the  United  States 

SUMMARY:  This  publ. cation  gives  notice 
that  the  Trade  Policy  Staff  Committee 
will  conduct  public  hearings  on  possible 
U.S.  responses  to  restore  the  balance  of 
international  trade  concessions  if  the 
European  Communities  (EC)  should 
implement  their  proposal  to  impose  new 
restrictions  on  imports  of  certain  corn 
products  which  are  exported  by  the 
United  States. 

1.  Public  Hearings 

The  Chairman  of  the  Trade  Policy 
Staff  Committee  invites  public 
comments  on  possible  US  responses  to 
restore  the  balance  of  international 
trade  concessions  if  the  EC  should 
implement  their  proposal  to  impose  new 
restrictions  on  imports  of  certain  corn 
products  which  are  exported  by  the 
United  States.  Such  comments  will  be 
considered  by  the  Executive  Branch  in 
preparing  for  further  discussions  with 
the  EC  about  their  proposal.  The 
Committee  is  inviting  specific  comments 
on  the  effect  of  the  EC  proposal  on  U.S. 
trade  interests,  products  of  export 
interest  to  the  EC  on  which  the  United 
States  might  impose  retaliatory  import 
restrictions,  and  products  of  export 
interest  to  the  United  States  on  which 


the  United  States  might  request 
compensatory  EC  import  liberalization. 

Interested  paities  are  invited  to 
present  testimony  or  submit  written 
comments  on  this  issue. 

2.  Requests  To  Participate  in  the  Public 
Hearings 

Hearings  will  be  held  on  October  9. 
1984.  beginning  at  2  p.m.  in  room  403. 
Office  of  the  US.  Trade  Representative, 
600  Seventeenth  Street.  NW  . 
Washington.  DC  and  will  continue  on 
October  10.  Parties  wishing  to  testify 
orally  at  the  hearings  must  provide 
written  notification  of  their  intention  by 
noon,  October  1,  1984  to  Carolyn  Frank, 
TPSC  Secretary  (Offit  e  of  the  United 
States  Trade  Represe.itdtive.  room  500, 
6(X)  17th  Street,  NW.,  Washington.  DC 
20506)  giving: 

(1)  Their  names,  addresses  and 
telephone  nu.mbers:  and 

(2)  A  brief  summary  of  their 
presentation. 

Those  parties  presenting  oral 
testimony  must  submit  a  complete 
written  statement  in  20  copies  by  noon 
October  4. 

Remarks  at  the  hea.'-mas  should  be 
limited  to  no  more  than  a  15  minute 
«umm.ary  of  the  written  statement  to 
allow  for  possible  questions  from  the 
Chairman  and  the  interagency  panel. 
Participants  should  provide  twenty 
typed  copies  of  their  oral  presentation  at 
the  lime  of  the  hearings. 

Persons  not  wishing  to  participate  at 
the  hearings  may  submit  a  written 
statement,  in  twenty  copies,  by  October 
11  to  the  TPSC  Secretary  at  the  address 
noted  above. 

Parties  are  referred  to  section  2003  of 
Title  15  of  the  Code  of  Federal 
Regulations  for  the  Committee's  rules 
concerning  oral  testimony,  the 
submission  of  wntten  briefs,  the 
treatment  of  business  confidential 
information  and  other  procedures 
related  to  TPSC  hearings. 

3.  Background 

By  agreement  with  the  United  States 
and  other  Contracting  Parties  to  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT),  the  EC  currently 
maintains  a  zero  duty  on  imports  of 
certain  corn  products  chiefly  used  in 
animal  feeds. 

On  April  12,  1984,  the  EC  proposed  to 
withdraw  the  GATT  commutment  to 
unconditional  duty-free  treatment  of 
these  imports,  and  to  impose  limits  on 
the  quantities  of  each  of  these  products 
which  could  be  imported  duty-free.  The 
EC  is  not  obligated  to  implement  its 
proposal,  nor  is  there  a  specified  time 
within  which  the  EC  must  act.  if  at  all. 
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The  annual  quantities  of  each  product  in 
question  which  could  continue  to  be 
imported  into  the  EC  free  of  duty  under 
the  EC  proposal  are  as  follows: 


EC 

tanfl  EC  product  desCTOtion  Quantiiv 

No 


23  03  Beet-pulp^  bagasM  and 
othar  waM*  ol  augar-man- 
utecttva.  branwng  and  ds- 
t*ng  drags  and  wasle, 
fawfcjaa  ot  starcti  manu* 
(active  and  annlar  rest- 
duea 
A.  Resduas  Ironi  ir>e  manu- 
tactura  ol  starcfi  from 
maaa  (excluding  concen- 
trated staapmg  liquorsl.  ol 
a  pcomn  conlanC  calculat- 
ad  on  the  dry  product 
II  Not  excaading  40  pet 
by  weight 
B  Other 

M.  Other  

23  04     Oa-cake  and  other  residues 
(sxcapt     dregs)     resulting 
Irom  (he  extracting  o<  veg- 
etable oils: 
B  Other 

—oil  cake  o(  maae  sprouts 
ol  a  lat  content  by  weight, 
calculated  on  l>w  dry 
product 

ol  less  ttian  3  pet 
o<  not  less  than  3  pel 
but  no!  more  than  8  pel 
'  -Other 


3,000,000  melne 
tons 

40.000  meinc  Ions 


750.000  metne  Ions 
350,000  metne  tons 

No  limit 


In  accordance  with  GATT  rules,  the 
EC  has  offered  to  negotiate  this  proposal 
with  the  United  States,  which  is  the 
major  supplier  of  these  products  to  the 
EC.  Under  GATT  rules  the  EC  must  offer 
compensation  to  the  United  States,  in 
the  form  of  reductions  in  other  EC  trade 
barriers  of  interest  to  the  United  States, 
in  order  to  restore  the  balance  of  trade 
concessions  if  the  EC  decides  to 
implement  the  proposed  new  restriction. 
If  the  United  States  does  not  agree  to  the 
EC  compensatory  offer,  then  GATT 
rules  permit  the  United  States  (o  impose 
retaliatory  restrictions  so  as  to  restore 
the  balance  of  trade  concessions 
between  the  United  States  and  the  EC. 

The  United  States  vigorously  opposes 
any  restriction  or  impairment  of  the 
tarifff  concessions  by  the  EC.  and  is 
seeking  to  persuade  the  EC  not  to 
implement  this  action.  However,  if  the 
EC  should  finally  implement  these 
restrictions  to  take  countermeasures. 

Under  the  rules  of  GATT  Article 
XXVIII,  compensation  or  retaliation  on 
other  products  should  be  substantially 
equivalent  in  trade  effect  to  the 
concessions  withdrawn.  For  illustrative 
purposes.  U.S.  exports  to  the  EC  of  the 
products  that  would  be  affected  were 
valued  at  almost  800  million  dollars  in 
1983.  Further,  GATT  rules  provide  that 
the  adjournment  of  tariff  concessions 
would  be  applied  on  a  most-favored- 
nation  basis,  i.e.,  to  trade  with  all  GATT 
Contracting  Parties.  In  order  to  avoid 
undue  effects  on  third  countries,  it  is 


normal  that  retaliation  concentrate  on 
products  primarily  supplied  by  the 
country  taking  the  adverse  action. 
Should  retaliation  be  necessary, 
authorities  available  under  U.S.  law 
includes  sections  125  and  301  of  the 
Trade  Act  of  1974. 

4.  Comments 

Comments  are  particularly  invited 
on — 

(a)  The  effect  the  EC's  proposed 
action  would  have  on  U.S.  interests. 

(b)  Products  exported  by  the  United 
States  on  which  we  might  request  new 
concessions  from  the  EC  as 
compensation. 

(c)  Products  exported  to  the  U.S.  by 
the  EC  against  which  the  United  States 
could  impose  retaliatory  restrictions. 

5.  Additional  Information 

Any  questions  with  regard  to  this 
issue  should  be  directed  to  Len  Condon. 
Agricultural  and  Commodity  Affairs, 
Office  of  the  United  States  Trade 
Representative.  600  17th  Street.  NW.. 
Washington,  D.C.  20506;  telephone.  (202) 
395-5006. 

Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 

[VK  Doc  84-2492-  F.led  ^19-84;  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A84-15;  Order  No.  5771 

East  Orwell,  Ohio  44034  (Mr.  &  Mrs. 
Jotin  Demeter,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued:  September  14. 1984. 

Docket  No.  A84-15. 

Name  of  affected  Post  Office:  East 
Orwell,  Ohio  44034. 

Name(s)  of  Petitioner(s):  Mr.  &  Mrs. 
John  Demeter. 

Type  of  determination:  Closing. 

Date  of  filing  of  Appeal  papers: 
September  12.  1984. 

Categories  of  Issues  .Apparently  Raised 

1.  Effect  on  Community  Serviced  by 
Office  [39  U.S.C.  404(b](2)(A)l. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)|.  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  will  be  due  20  days  from  the 
issuance  of  the  request;  a  copy  shall  be 


served  on  the  Petitioner(s).  In  a  briefer 
motion  to  dismiss  or  affirm,  the  Postal 
Service  may  incorporate  by  reference 
any  such  memoranda  previously  filed. 
The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  September  27, 1984. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Cyril  |.  Pittack, 

Acting  Secretary. 

Appendix 

September  12, 1984 — Filing  of  petition. 

September  14, 1984 — Notice  and  order 
of  filing  of  appeal. 

October  9. 1984— Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)|. 

October  17. 1984 — Petitioners' 
participant  statement  or  initial  brief  [see 
39  CFR  3001.115(a)  and  (b)]. 

November  6. 1984 — Postal  Service 
answermg  brief  [see  39  CFR  3001.115(c)]. 

November  21, 1984 — (1)  Petitioners' 
reply  brief  should  petitioners  choose  to 
file  one  [see  39  CFR  3001.115(d)). 

November  28, 1984 — (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will  exercise 
its  discretion,  as  the  interest  of  prompt 
and  just  decision  may  require,  in 
scheduling  or  dispensing  with  oral 
argument  [see  39  CFR  3001.116). 

January  10, 1984 — Expiration  of  120- 
day  decisional  schedule  [see  39  U.S.C. 
404(b)(5)]. 

ire  Dor.  «4-24K8«  Filed  <»-19-«4   8:45  am) 
BILLING  CODE  771S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  14159;  812-5864) 

The  Empire  Builder  Tax  Free  Bond 
Fund,  et  al.;  Filing  of  Application  for  an 
Amended  Order  Exempting  Applicj^nts 

September  13, 1984. 

Notice  is  hereby  given  that  The 
Empire  Builder  Tax  Free  Bond  Fund 
(formerly  named  ITB  Empire  Tax  Free 
Income  Fund).  60  State  Street.  Boston, 
Massachusetts  02109;  and  Investment 
Trust  of  Boston — Massachusetts  Tax 
Free  Income  Fund  ("Applicants"),  filed 
an  application  on  May  31, 1984.  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  ameiiding  a  previous  order  of 
the  Commission  (Investment  Company 
Act  Release  No.  13655)  and  exempting 
Applicants  from  the  provisions  of 
Section  22(d)  of  the  Act  to  the  extent 
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necessary  to  permit  cerliiicdte  holders 
of  certain  unit  investment  trusts  to 
invest  dividend  distributions  and  capital 
distributions  (including  capital  gains 
distributions)  received  from  such  unit 
investment  trusts  in  shares  of 
Applicants  with  a  reduced  sales  load 
equal  to  1  '/2%  of  the  public  offering 
prices  for  shares  of  the  .Applicants.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  Sections. 

According  to  the  application,  each  of 
the  Applicants  is  a  Massachusetts 
business  trust  registered  pursuant  to 
Section  8  of  the  Act  as  an  open-end, 
non-diversified,  management  investment 
company.  Applicants  state  that  their 
Registration  Statements  on  Form  N-1 
under  the  Act  and  the  Securities  Act  of 
1933  have  become  effective.  Applicants' 
manager  is  Moseley  Capital 
Management  Inc..  a  wholly-owned 
subsidiary  of  .Moseley.  Mallgarten. 
Estabrook  &  VVeeden  Holding 
Corporation,  whose  principal  operating 
subsidiary  is  Moseley,  Hallgarten, 
Estabrook  &  Weeden  Inc.  (Moseley, 
Hallgarten"),  a  full  service  New  York 
Stock  Exchange  Member  firm.  1 TB 
Distributors  Inc  ("Principal 
underwriter"]  is  the  principal 
underwriter  for  each  of  the  Applicants. 
The  Empire  Builder  Tax  Free  Bond  Fund 
is  intended  for  New  York  investors 
seeking  high  current  income  exempt 
from  federal  income  tax  and  New  York 
State  and  City  personal  income  taxes. 
Investment  Trust  of  Boston — 
Massachusetts  Tax  Free  Income  Fund  is 
intended  for  Massachusetts  investors 
seeking  high  current  income  exempt 
from  federal  income  tax  and 
Massachusetts  personal  income  taxes. 

Applicants  request  an  exemption  from 
Section  22(dl  of  the  Act  to  permit 
certificate  holders  of  unit  investment 
trusts  sponsored  or  co-sponsored  by 
Moseley,  Hallgarten  or  by  other  broker- 
dealers  with  which  the  Principal 
Underwriter  has  agreements  pertaining 
to  the  sale  of  shares  of  the  Applicants  to 
such  certificate  holders,  to  invest 
dividend  distributions  and  capital 
distributions  (including  capital  gains 
distributions)  received  from  such  unit 
investment  trusts  in  shares  of  the 
Applicants  with  a  reduced  sales  charge 
equal  to  1  V'2%  of  the  public  offering 
prices  for  shares  of  the  respective 
Applicants. 

Applicants  state  that  the  proposed 
sale  of  their  shares  at  reduced  sales 
charges  is  intended  to  make  such  shares 
available  at  competitive  prices  to  such 


investors  in  unit  investment  trusts. 
Applicants  assert  that  since  certificate 
holders  of  unit  investment  trusts  have 
already  received  selling  services,  either 
from  an  affiliate  of  the  Principal 
Underwriter  or  from  a  dealer  wi;h  which 
the  Principal  Underwriter  has  a  dealer 
agreement,  relating  to  an  invesiment  in 
a  portfolio  of  t^x  exempt  income 
producing  securities  in  connection  with 
their  investment  in  the  unit  investment 
trust,  a  lesser  saiea  effort  is  required  in 
order  to  obtain  a  commitment  to 
purchase  shares  of  the  Applicants. 
Applicants  further  assert  that  in  the  case 
of  income  distributions,  such  investors 
are  generally  independently  seeking 
opportunities  to  reinvest  dividend 
distributions.  Since  such  certificate 
holders  have  generally  already  paid  a 
sales  load  in  investing  in  unit 
investment  trusts  equivalent  to  that 
which  an  investor  would  initially  pay 
when  investing  in  shares  of  the 
Applicants,  Applicants  believe  that  it  is 
inappropriate  to  impose  the  full  sales 
charge  with  respect  to  sales  in 
connection  with  the  reinvestment  of  unit 
investment  trust  dividend  and  capital 
distributions. 

Notice  IS  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  October  9,  1984,  at  5:30  p"m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC.  20,549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  [by  affidavit  or,  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  w  ill  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  divison  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 

Acting  Secretary. 

IFR  Doc  84-24934  Filed  9-l»-84;  845  ami 
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I  Release  No.  21289;  SR-NYSE-84-26] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

September  5.  1984, 

On  July  12,  1984,  the  New  York  Slock 
Exchange,  Incorporated  ("NYSE").  11 


VVdll  Street   New  York.  NY  ^(^0^^5. 
submitted  a  proposed  rule  change  under 
Section  19ib)(l)  of  the  Securities 
Exchange  Act  of  1934  and  Kuie  t9t>-4 
thereunder,'  to  authorize  NYSE  member 
firms  to  use  for  certain  options  orders, 
the  NYSE  s  Designated  Order 
Turnaround  (DOT")  and  Limit  Order 
Turnaround  ("LMT  ')  Systems  and  the 
NYSE's  Opening  Automated  Report 
Service  (OARS  ).  Tne  Commission 
solicited  comments  on  the  proposal  but 
received  none.^ 

The  DOT  and  LMT  Systems  would 
enable  members  electronically,  through 
their  own  order  processing  systems,  to 
route  certain  designated  options  market 
and  limit  orders  directly  to  the 
appropriate  specialist  location  for 
execution  in  accordance  with  standard 
auction  market  procedures.  In  addition, 
these  systems  electronically  generate 
and  forward  to  the  originating  member 
firm  completed  execution  reports.  The 
proposal  authorizes  member  firm.s  to  use 
these  systems  for  all  post-opening  day 
market  and  day  iimit  orders  m  any 
option  series,  of  no  more  than  100 
contracts  each.  The  proposed  rule 
change  also  provides  that  options 
specialists  guarantee  the  execution 
prices  they  report  through  the  DOT 
System  up  to  ''s  point  away  from  the 
execution  price,  even  if  erroneous. 

With  regard  to  those  options  orders 
entered  into  the  System  prior  to  the 
opening  of  trading,  O.ARS  would 
continuously  calculate  and  display 
electronically  (via  the  specialist's 
computer  terminal)  the  number  of  buy 
and  sell  contracts,  and  anv  remaining 
imbalance,  in  each  options  series.  In 
addition.  OARS  will  capture  all  day 
market  orders,  of  no  more  than  I'OO 
contracts  each,  entered  into  the  System 
prior  to  the  opening  of  trading  OARS 
also  generates  and  sends  execution 
reports  to  the  originating  mt-mber  firms. 

In  addition,  the  NYSE  proposal 
provides  that  specialists  will  not  levy 
any  fee  or  com.mission  on  member  firms 
for  the  handling  of  market  orders, 
executed  at  the  opening  and  during  the 
day.  and  immediately  executable  limit 
orders,  as  defined  by  the  .NYSE,  The 
NYSE  indicates  that  this  prevision  in  its 
rule  proposal  corresponds  to  the 
Exchange's  current  policy  of  not 


'  See  Securities  Exchange  Act  Release  .Ko.  21157 
[July  20.  1984),  49  FR  30271  |)ul>  2.",  19641 

•  Thie  application  of  the  DOT  system  to  oplions 
tradir\g  is,  however,  d.scussed  .t.  ihe  corr^.Tienl  ler.er 
to  the  Commission  bj  the  Philadelphia  S'ock 
Exchange,  Inc  ("Phlx"l  concerning  the  VYSE 
proposal  to  trade  options  on  individual  listed 
secuntiei  ("Phlx  commeni  letter)  See  File  No  SR- 
.VYSE-84-3,  letter  lo  George  A,  Fitzsimmoni. 
Secretary.  SEC.  from  Nicholas  A  Giordano 
President,  Phlx,  dated  July  27,  1964.  and  note  3  infro. 
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charging  commissions  on  the  execution 
of  orders  in  equity  securities  through  the 
DOT  System.  The  NYSE  indicates  that, 
because  limit  orders  are  more  difficult  to 
execute  and,  generally,  take  a  longer 
period  of  time  to  process,  the  specialist 
may  charge  a  commission  for  any  option 
LMT  order  which  remains  unexeucted 
after  a  predetermined  period  of  time 
(currently  designated  at  two  minutes) 
has  elapsed  after  the  order  enters  the 
System.  The  proposal  to  charge  a  fee  for 
limit  orders  that  remain  unexecuted 
after  two  minutes  have  elapsed 
corresponds  to  the  policy  set  in  place  for 
the  execution  of  limit  orders  for  equity 
securities  under  the  DOT  System.  See 
SR-NYSE-84-21;  Securities  Exchange 
Act  Release  No.  21197  (August  2,  1984), 
49  FR  31792  (August  8,  1984). ^ 

Currently,  the  DOT  and  LMT  Systems 
and  OARS  are  used  by  NYSE  member 
firms  exclusively  for  certain  designated 
equity  security  orders.  In  general,  the 
options  DOT  and  LMT  Systems  and 
OARS  will  perform  the  same  functions 
in  regard  to  order  routing  and  reporting 
and  trade  comparison  as  the  current 
system  for  equity  securities.*  The 


'  In  the  Phix  comment  letter,  the  DOT  system  is 
referred  to  as  "another  instance  of  unfair  or 
anticompetitive  behavior  desii?ned  to  utihze  the 
NYSE  s  pnmary  equity  markets  resources  to 
become  dominant  in  the  options  market."  The  Phlx 
focus  is  on  the  "free  service"  provided  NYSE 
member  firms  under  the  DOT  system  The  Phlx 
erroneously  argues  that,  while  floor  brokerage 
commissions  are  levied  for  lirr.il  orders  on  the 
equity  side,  no  brokerage  commissions  are  to  be 
charged  for  options  orders  As  indicated  above, 
under  certain  circumstances,  fees  will  be  charged  on 
both  options  and  equity  orders  executed  through  the 
DOT  System. 

The  Commission  believes  that  by  enhancing  the 
cost  efficiency  and  limt'liness  of  certain  options 
orders  executed  through  the  DOT  and  LMT  Systems 
and  O.^RS.  the  NYSE  proposal  should  enable  it  to 
fairly  compete  more  effectively  with  other  options 
exchanges  that  have  automated  order  routing  and 
execution  capabilities  Sep.  eg.  the  American  Stock 
E.xchange.  Inc.s  (  Amex")  Amex  Options  Switch 
("A.MOS  )  System  and  the  Chicago  Board  Options 
Exchange.  Inc  s  ("CBOE")  Order  Support  System 
("OSS")  In  addition,  the  NYSE's  proposal  to  impose 
fees,  under  certain  circumstances,  on  limit  orders 
executed  through  the  System,  is  virtually  identical 
to  provisions  presently  in  place  for  AMOS  on 
Amex.  Moreover,  with  respeci  to  this  particular 
proposed  rule  change,  the  Commission  notes  that 
the  competitive  impact,  if  any.  is  quite  limited 
beca'jse  the  .NYSE  currently  is  authorized  to  trade 
options  on  three  contracts— the  .NYSE  Composite 
Index,  the  NYSE  (double  value!  Composite  Index, 
and  the  "New"  AT&T  Companies  Index.  Indeed,  the 
Phlv  did  not  even  comment  nn  this  particular  rule 
change,  but  rather  raised  its  concern  in  the  context 
of  the  NYSE  trading  options  on  individual  equities. 

'  Because  options  settle  on  a  next-day  basis  and 
equities  on  a  five-day  basis,  however,  clearance  and 
settlement  procedures  will  differ  between  the 
options  and  equity  systems. 


options  DOT  and  LMT  Systems  will  use 
the  equity  systems'  computer  hardware 
and  facilities.  In  order  to  participate  in 
the  options  DOT  and  LMT  Systems  and 
OARS,  members  that  already  use  these 
services  for  equity  securities  need  make 
only  minor  software  modifications  in 
their  systems.  Nevertheless,  in  some 
respects,  the  options  DOT  and  LMT 
Systems  represent  a  technological 
advancement  over  the  current  systems 
for  equities.  For  example,  the  options 
DOT  and  LMT  Systems  will  permit 
orders  entered  through  the  System  to  be 
displayed  on  the  specialists'  computer 
terminal  on  the  Exchange  floor.  In 
addition,  all  system  communications, 
including  OARS  orders,  and  all  reports 
and  cancellations,  will  be  computerized. 
The  application  of  the  DOT  and  LMT 
Systems  and  OARS  to  options 
transactions  shoiild  enable  member 
firms  to  experience  more  timely  and  cost 
efficient  execution  of  their  options 
orders.  In  addition,  the  increased  use  of 
automated  facilities  by  member  firms  to 
place  orders,  and  by  specialists  to  report 
executions,  and  cancel  or  obtain 
information  on  any  order  in  the  System, 
should  further  enhance  the  timeliness  of 
options  transactions  as  well  as  the 
accuracy  with  which  they  are  handled. 
Furthermore,  the  100  contract  limitation 
on  the  size  of  options  orders  to  be 
entered  into  the  System  is  appropriate, 
at  least  initially,  because  of  the  lack  of 
experience  with  the  new  System.  As  the 
NYSE  indicates  in  its  filing,  this 
restriction  should  provide  members  with 
sufficient  flexibility,  while 
simultaneously  limiting  the  potential 
financial  risk  to  member  firms  and 
specialists. 

In  its  filing,  the  NYSE  asserts  its 
beliefs  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges,  and,  in  particular 
Sections  llA(a)(lJ  and  17A(a)(l),  which 
provide  that  "new  data  processing  and 
communications  techniques  create  the 
opportunity  for,"  respectively,  "more 
efficient  and  effective  market 
operations"  and  "more  efficient,  and 
"more  efficient,  affective,  and  safe 
procedures  for  clearance  and  settlment." 
The  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,  in  that  it  provides 
more  rapid,  efficient  and  cost-effective 
options  executions  and  reports  and  thus 
facilitates  transactions  on  the  exchange. 
The  Commission  further  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(8)  of  the  Act,  in  that  it  does 
not  impose  any  burden  on  competition 


not  necessary  or  appropriate  in 
furtherance  of  the  Act.* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis, 
Acting  Secretary. 

|KR  Doc  84-:«3J  Filed  <>-19-M.  845  am| 
BILLING  CODE  S010-01-M 


IRel.  No.  23420;  70-7022] 

American  Electric  Power  Co.,  Inc.  Aep 
Generating  Co.;  Proposal  To  Dispose 
of  and  Acquire  Pollution  Control 
Facilities,  and  Guaranty  Pollution 
Control  Bonds 

September  14. 1984. 

AEP  Generating  Company 
("AEGCO"),  and  its  parent  American 
Electric  Power  Company,  Inc.  ("AEP"),  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
a  registered  holding  company,  have 
proposed  a  transaction  with  this 
Commission  subject  to  sections  9(a),  10, 
12(b),  and  (d)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  44  thereunder. 

By  prior  Commission  Order.  AEGCO 
acquired  one-half  undivided  interest  in 
the  Rockport  Generating  Station 
("Plant")  along  with  Indiana  &  Michigan 
Electric  Company  ("I&ME"),  also  a 
subsidiary  of  AEP,  which  includes 
responsibility  for  50%  of  the  costs 
associated  with  disposing  of  and 
acquiring  certain  water  pollution  control 
devices  ("Project")  (HCAR  No.  23399. 
August  17, 1984).  AEGCO  now  proposes 
to  enter  into  an  Agreement  of  Sale 
("Agreement")  with  the  City  of 
Rockport,  Indiana  ("City")  providing  for 
the  construction  and  installation  of  the 
Project  by  the  City,  and  the  issuance  by 
the  City  of  pollution  control  revenue 
bonds  ("Bonds")  to  finance  the  Project. 

The  Bonds  will  be  issued  in  an  initial 
principal  amount  of  up  to  $150  million 
("Series  A")  and  additional  bonds  in 
principal  amounts  which,  when  added  to 
the  principal  amount  of  the  Series  A 
Bonds,  are  sufficient  to  cover  the  cost  of 
construction  of  the  Project.  It  is 
currently  estimated  that  the  Cost  of 
Construction  of  the  Project  will  amount 
to  $150  million.  The  proceeds  of  the  sale 
of  the  Series  A  Bonds  will  be  depo^iited 
by  the  City  with  Lincoln  National  Bank 
and  Trust  Company  of  Fort  Wayne,  as 
Trustee  ("Trustee"),  under  an  indenture 


"  See  discussion  supra  at  note  3. 
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to  be  entered  into  between  the  City  and 
such  Trustee,  ("Indenture")  pursuant  to 
which  the  Series  A  Bonds  are  to  be 
issued  and  secured.  Such  proceeds  w:ll 
be  apphed  to  payment  of  the  cost  of 
construction  of  the  Project.  The 
Agreement  also  will  provide  for  the  sale 
of  the  Project  to  AEGCO.  the  payment 
by  AEGCO  of  the  purchase  price  of  the 
Project,  and  the  assignment  and  pledge 
to  the  Trustee  of  the  City's  interest  in, 
and  of  the  monies  receivable  by  the  City 
under,  the  Agreement. 

The  proceeds  received  by  AEGCO  in 
reimbursement  of  its  cost  of 
construction  of  the  Project  are  to  be 
applied  to  the  payment  of  outstanding 
bank  loans  of  AEGCO  and  for 
construction  and  other  corporate 
purposes.  At  June  30,  1984,  such 
outstanding  bank  loans  of  AEGCO 
amount  to  $435  million. 

The  Agreement  will  provide  that  each 
insffillment  of  the  purchase  price  for  the 
Project  payable  by  AEGCO  will  be  in 
such  amount  (together  with  other 
monies  held  by  the  Trustee  under  the 
Indenture  for  that  purpose)  as  will 
enable  the  City  to  pay.  when  due  and 
payable,  (i)  the  interest  of  the  Series  A 
Bonds,  any  additional  Bonds  and  any 
refunding  Bonds,  (ii)  the  principal 
amount  of  the  Series  A  Bonds,  any 
additional  Bonds  and  any  refunding 
Bonds  payable  at  the  time  of  their 
respective  stated  maturities  and  (iii) 
amounts,  including  any  accrued  interest. 
payable  in  connection  with  any 
mandatory  redemption  of  the  Series  A 
Bonds,  any  additional  Bonds  or  any 
refunding  Bonds.  The  Agreement  will 
also  obligate  AEGCO  to  pay  the  fees 
and  charges  of  the  Trustee,  as  well  as 
certain  administrative  expenses  of  the 
City. 

AEGCO  shall  have  the  option  to  repay 
the  purchase  price  of  the  P>roject  in 
whole  upon  the  occurrence  of  certain 
events  by  paying  amounts  sufficient  to 
redeem  all  the  Bonds  then  outstanding, 
the  fees  and  expenses  of  the  Trustee, 
and  all  other  amounts  payable  under  the 
Indenture,  or  at  any  time  by  depositing 
monies  in  the  Bond  Fund  (as  defined  in 
the  Indenture)  or  delivering  to  the 
Trustee  governmental  obligations 
sufficient  in  either  case  to  provide  for 
the  release  of  the  Indenture  in 
accordance  with  its  terms.  Upon 
prepayment  of  the  entire  purchase  price 
of  the  Project.  AEGCO  may  terminate 
the  Agreement.  AEGCO  may  also 
prepay  the  purchase  price  of  the  Project 
in  part,  such  payments  to  be  paid  to  the 
Trustee  for  deposit  in  the  Bond  Fund 
and  credited  against  the  purchase  price 
and  used  for  the  redemption  or  purchase 
of  outstanding  Bonds  in  the  manner  and 


to  the  extent  the  outstanding  Bonds  are 
redeemable  or  subject  to  purchase  as 
provided  in  the  Indenture. 

AEGCO  will  convey  the  Project,  to  the 
extent  that  it  has  already  been 
constructed  and  is  then  in  place  at  the 
Plant  site  ("Existing  Facilities ').  and 
AEGCO  will  be  entitled  under  the 
Agreement  to  be  reimbursed  from  the 
proceeds  of  the  Bond  for  its  costs  of 
construction.  The  Existing  Facilities  will 
thereupon  become  a  part  of  the  Project 
which  AEGCO  will  repurchase  from  the 
City  pursuant  to  the  Agreement. 

It  is  contemplated  that  the  Series  A 
Bonds  will  be  sold  by  the  City  pursuant 
to  arrangements  with  an  underwriter  or 
a  group  of  underwriters.  In  accordance 
with  the  laws  of  the  State  of  Indiana,  the 
interest  rate  to  be  borne  by  the  Series  A 
Bonds  will  be  fixed  by  or  on  behalf  of 
the  Common  Council  of  the  City.  While 
AEGCO  will  not  be  a  party  to  the 
underwriting  arrangements  for  the 
Series  A  Bonds,  the  Agreement  will 
provide  that  the  terms  of  Series  A  Bonds 
and  their  sale  by  the  City  shall  be 
satisfactory  to  AEGCO.  AEGCO 
understands  that  interest  on  the  Series 
A  Bonds  will  be  exempt  from  federal 
income  taxation  under  the  provisions  of 
Section  103  of  the  Internal  Revenue 
Code  of  1954,  as  amended.  It  is  not 
possible  to  predict  precisely  the  interest 
rate  which  may  be  obtained  in 
connection  with  the  issuance  of  the 
Series  A  Bonds.  However.  AEGCO  has 
been  advised  that,  depending  on 
maturity  and  other  factors,  the  annual 
interest  rates  on  obligations,  interest  on 
which  is  so  tax  exempt,  historically 
have  been  and  can  be  expected  at  the 
time  of  issuance  of  the  Series  A  Bonds 
to  be  2^%  to  5%  lower  than  the  rates  of 
obligations  of  like  tenor  and  comparable 
quality,  interest  on  which  is  fully  subject 
to  federal  income  tax. 

The  Series  A  Bonds  will  be  dated  as 
of  the  date  of  issuance,  will  bear  interest 
therefrom  payable  on  April  1  and 
October  1,  1985.  and  will  mature  on 
October  1, 1985.  It  is  expected  that  the 
Series  A  Bonds  will  not  be  redeemable 
at  the  option  of  the  City  prior  to  April  1. 
1985,  except  under  certain 
circumstances. 

The  Indenture  contemplates  that  one 
or  more  series  of  Bonds  may  be  issued 
with  a  guaranty,  letter  of  credit, 
insurance  policy,  first  mortgage  bond  or 
other  collateral  or  instrument  of  credit 
enhancement  provided  by  a  person 
other  than  the  City  to  afford  additional 
security  for  the  Bonds  of  such  series.  In 
connection  with  the  issuance  of  the 
Series  A  Bonds,  it  is  proposed  that  AEP 
will  execute  a  Guaranty  Agreement  to 
the  Trustee  providing  that  AEP  shall 


absolutely  and  unconditionally 
guarantee  payment  of  the  interest, 
principal  and  premium,  if  any,  on  the 
Series  A  Bonds.  The  management  of 
AEP  believes  that  the  furnishing  of  such 
guaranty  will  permit  the  Series  A  Bonds 
to  be  sold  upon  more  favorable  terms 
and  accordingly  will  be  in  the  best 
interests  of  consumers  and  investors 
and  consistent  with  sound  and  prudent 
financial  policy 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  October  3,  1984.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicants  at 
the  address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis. 

Aclinic  Secretary. 

[FR  Doc  S4-2S020  Filed  9-l»-64:  8.4S  Bm| 
BILUNO  CODE  1010-01-41 


[R»l.  No.  2132S,  File  No.  SR-OCC-84-13I 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Options 
Clearing  Corporation 

September  14. 1984. 

On  August  24,  1984,  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (SR-OCC-64-13) 
with  the  Commission  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

OCC's  proposal  enables  OCC  to  clear 
options  trades  effected  through  several 
automated  trading  systems  of  the  .New 
York  Stock  Exchange,  Incorporated 
(  "NYSE  ").'  OCC  has  entered  into  an 


'  The  Commission  authorized  the  NYSE  to 
procesB  option  transactions  through  its  DOT  LMT 
and  OARS  systems  in  Secunlies  Exchange  Act 
Release  No,  21289  (Seplember  5  1984). 
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Omnibus  Account  Agreement 
("Agreement")  with  the  NYSE  and  Stock 
Clearing  Corporation  ("SCC").  a  wholly- 
owned  subsidiary  of  NYSE,  to  establish 
omnibus  accounts  for  each  NYSE 
system. 2  Initially,  the  proposed  clearing 
arrangement  will  be  limited  to  non- 
equity options  transactions. 

The  Agreement  provides  that  OCC 
will  consider  SCC  to  be  an  OCC  clearing 
member  and  will  treat  each  omnibus 
account  as  a  specialist  s  account. ^ 
Reports  of  matched  trades  effected 
through  NYSE's  automated  systems  will 
designate  the  omnibus  account  for  that 
system  as  the  contra  party  to  the  trade. 
OCC  expects  that  opening  and  closing 
transactions  settling  in  each  omnibus 
account  on  any  trading  day  will  fully 
offset  each  other.  As  a  result.  SCC 
should  not  have  open  positions  in  such 
accounts  and  will  not  have  settlement 
obligations  to  OCC.  Nevertheless, 
transactions  might  not  fully  offset  each 
other  because  of  erroneous  trade 
reports,  OCC  trade  rejections  or  other 
reasons.  If  open  positions  do  result,  the 
Agreement  requires  SCC  to  satisfy 
related  premium  settlement  obligations 
and  OCC  margin  deposit  requirements. 
Accordingly,  like  other  OCC  clearing 
members,  SCC  must  maintain  settlement 
accounts  with  a  clearing  bank  as 
required  by  OCC  Rule  203.  Furthermore, 
pursuant  to  the  Agreement.  SCC  will 
promptly  close  any  such  open  positions 
by  submitting  an  adjustment  instruction 
to  OCC  or  by  executing  a  closing 
tran.saction  on  the  NYSE  for  the 
appropriate  omnibus  account. 

.■Mlhough  SCC  is  treated  as  a  clearing 
member  under  the  Agreement,  OCC  has 
mixiified  the  financial  safeguarding 
mechanisms  surrounding  SCC's 
membership.  Under  the  Agreement. 
NYSE  guarantees  the  timely 
performance  of  SCC's  obligations, 
including  its  premium  payment  and  OCC 
margin  obligations.  The  Agreement  also 
requires  SCC  to  make  clearing  fund 
contributions,  including  the  minimum 
initial  contribution  of  Si 00.000  to  OCC  s 
Non-Equity  Securities  Clearing  Fund. 
Moreover,  if  SCC  wishes  to  clear  equity 
options,  it  will  also  need  to  deposit  the 
initial  minimum  deposit  of  $10,000  to  the 
Stock  Clearing  Fund.* 


-  OCC  stdles  that  it  will  establish  identical 
omnibus  account  arranjiPments  for  other  options 
exchanges  automated  trading  systems. 

'  For  example,  like  ■re^uUr"  specialists 
accounts,  OCC  will  have  the  rixht  to  net  purchase 
transactions  against  writing  transactions  in  each 
omnihus  account.  See  OCC  Rule  601  (a)  and  (bl  for 
a  detailed  descnption  of  OCC  s  margin  calculation 
for  specialisl  5  accounts 

*  OCC  alto  will  require  SCC.  as  a  clearing 
member,  to  make  other  Non-Equity  Securities  and 
Stock  aearing  Fund  contributions  required  by  OCC 
Rule  1001   FoT  each  clearing  fund,  the  required 


Because  SCC  is  an  NYSE  facility  and 
not  a  broker-dealer,  OCC  believes  that 
several  OCC  Rules  should  not  apply  to 
SEC*  For  instance,  the  Agreement  does 
not  subject  SCC  to  Chapter  XII  of  OCC's 
Rules,  which  authorizes  OCC  to 
disciplme  members  for  violating  OCC's 
Rules.  By-Laws  and  Agreements.  OCC 
also  will  not  require  SCC  to  comply  with 
Chapter  III  of  its  Rules,  which  contains 
OCC's  net  capital  and  financial 
responsibility  requirements. 
Nevertheless,  upon  OCC  s  request.  SCC 
will  be  required  to  demonstrate  its 
abihty  to  meet  its  settlement  obligations 
on  a  timely  basis.  OCC  also  will  not 
require  SCC  to  pay  any  clearing  fees. 

OCC  believes  that  its  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  17A(b)(3)(F) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  because  it  facilitates  the 
clearance  and  settlement  of  options 
transactions  effected  through  NYSE's 
automated  trading  systems.  In  addition. 
OCC  states  that  its  safeguarding 
mechanisms  and  the  financial  guarantee 
provided  by  NYSE  should  adequatlely 
protect  the  securities  and  funds  in 
OCC's  custody  or  control  or  for  which  it 
is  responsible. 

The  foregoing  change  has  become 
effeciive.  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparag'raph  (e)  of 
Securities  ExchBnge  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-OCC-84-13. 


monthly  contribulior  will  be  (a)  the  initial 
require.-nent  ($100,000  and  SlO.OOO  respectively),  or 
(b)  5%.  or  a  higher  percentage  determined  by  OCC's 
Board  of  Directors,  of  SCC  s  average  daily  aggregate 
margin  requirement  for  the  related  type  of  option 
contracts  (non-equity  or  stock)  outstanding  during 
the  preceding  calendar  month  Interpretation  and 
Policy  .01  lo  OCC  Rule  1001  increases  the 
percentage  to  7%. 

'•  OCC  also  is  making  exceptions  for  SCC  from 
other  OCC  Rules  and  By-Uws.  such  as  Article  III 
relating  to  the  compcsition  and  election  of  an  OCC 
clearing  member  .s  Board  of  Directors. 


Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S  C.  §  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington,  DC. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulations  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis. 

Acting  Secretary. 

(re  Doc.  84-25022  Filed  9-19-84:  8:45  am) 
BILLING  COOE  W10-01-«l 


IRel.  No.  14160;  812-5713] 

Salomon  Brothers  Mortgage 
Securities,  Inc.;  Filing  of  an  Application 
for  an  Order  of  the  Commission 
Pursuant  to  Section  6(c)  of  the  Act 
Exempting  Applicant  From  All 
Provisions  of  the  Act 

September  14.  1984. 

Notice  is  hereby  given  that  Salomon 
Brothers  Mortgage  Securities,  Inc. 
("Applicant").  RepublicBank  Dallas 
Tower,  Suite  4110,  Dallas.  Texas  75210. 
a  Delaware  corporation  which  is  an 
indirect  wholly-owned  subsidiary  of 
Phibro-Salomon  Inc..  filed  an  application 
on  November  29, 1983,  and  an 
amendment  thereto  on  |uly  25,  1984,  for 
an  order  of  the  Commission,  pursuant  to 
Section  6(c)  of  the  investment  Company 
Act  of  1940  (the  'Act"),  exempting 
Applicant  from  all  provisions  of  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below.  Such  persons  are 
also  referred  to  the  Act  for  the  complete 
text  of  the  provisions  referred  to  herein 
and  in  the  application. 

According  to  the  application,  the 
Applicant's  activities  are  limited  by  its 
Certificate  of  Incorporation  to  (i) 
acquiring,  owning,  holding,  pledging  and 
otherwise  dealing  with   'fully  modified 
pass-through  "  mortgage-backed 
certificates  ("GNMA  Certificates") 
guaranteed  by  the  Government  National 
Mortgage  Association  ("GNMA");  (ii) 
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issuing  and  selling  debt  securities  that 
are  collateralized  by  GNMA  Certificates 
and  have  been  rated  in  the  highest  bond 
rating  category  of  two  nationally 
recognized  statistical  rating  agencies; 
and  (iii)  activities  incidental  to  the 
foregoing.  Applicant  may  not  otherwise 
trade  or  deal  in  securities  or  engage  in 
any  other  activity. 

Applicant  proposes  to  issue  and  sell. 
in  series,  GNMA-coUateralized 
obligations  (the  '•Bonds").  Each  series  of 
Bonds  will  be  issued  pursuant  to  an 
indenture  (the  "Indenture")  qualified 
under  the  Trust  Indenture  Act  of  1939 
and  will  be  secured  by  the  assignment 
and  physical  delivery  to  the  trustee  (the 
"Trustee")  under  the  Indenture  of  a 
fixed  portfolio  of  GNMA  Certificates 
purchased  with  the  proceeds  of  the  sale 
of  such  Bonds,  by  the  monthly 
distributions  received  on  such  GNMA 
Certificates  and  by  the  income  derived 
from  the  reinvestment  of  such 
distributions.  Each  portfolio  of  GNMA 
Certificates  will  consist  of  GNMA 
Certificates  representing  the  entire  issue 
of  a  particular  underlying  mortgage  pool 
("whole-pool  GNMA  Certificates")  and 
GNMA  Certificates  representing  an 
undivided  fractional  interest  in  an 
underlying  mortgage  pool  ("partial-pool 
GNMA  Certificates").  Applicant 
represents  that  at  the  date  of  issuance, 
each  portfolio  of  GNMA  Certificates  will 
have  an  outstanding  principal  balance  in 
excess  of  the  principal  amount  of  the 
related  series  of  Bonds  and  that 
thereafter,  no  GNMA  Certificates  will  be 
added,  withdrawn  or  substituted  as 
collateral  for  that  series  of  bonds. 
According  to  Applicant,  the 
distributions  on  the  mortgages 
underlying  each  portfolio  cf  GNMA 
Certificates,  together  with  the 
reinvestment  earnings  on  such 
distributions  (at  the  assumed  rate  of 
return  specified  in  the  Indenture),  will 
be  sufficient,  regardless  of  the  rate  of 
prepayments  on  the  underlying 
mortgages,  to  make  timely  payments  of 
interest  and  principal  on  the  related 
series  of  Bonds.  Applicant  represents 
that  distributions  on  the  GNMA 
Certificates  will  be  invested  in  U.S. 
Government  obligations  and  certain 
other  instruments  acceptable  to  the  two 
rating  agencies  rating  the  Bonds  and 
such  investments  will  mature  on  or  prior 
to  the  next  payment  date  for  the  related 
serios  of  Bonds  which  will  occur  no  less 
frequently  than  semi-annually. 
Applicant  further  represents  that  the 
collateral  pledged  as  security  for  one 
series  of  Bonds  will  serve  as  collateral 
only  for  that  series  of  Bonds. 

Applicant  states  that  it  believes  that  it 
is  appiopriate  in  the  public  interest  and 


consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  that  it  be  exempted  from  the 
requirements  of  the  Act  so  long  as  it 
conducts  its  business  in  the  manner 
described.  Applicant  maintains  that 
since  the  Bonds  will  have  fixed  interest 
rates,  will  not  be  convertible  into  any 
other  obligation  of  the  Applicant  (or'any 
other  person),  will  not  be  redeemable  by 
Bondholders,  and  will  not  otherwise 
grant  Bondholders  an  equity  interest  in 
the  GNMA  Certificates  pledged  as 
security  for  such  Bonds  the  debt 
obligations  proposed  to  be  issued  do  not 
raise  the  problems  of  inequitable 
pricing,  excessive  or  hidden  sales  loads 
or  churning  of  accounts  associated  with 
some  early  unit  investment  trusts.  It  is 
asserted  that  applicant  cannot  affect  the 
timely  payment  of  a  series  of  Bonds, 
since,  under  the  Indenture,  the  portfolio 
of  pledged  GNMA  Certificates  must  be 
physically  delivered  to  the  Trustee 
immediately  following  the  issuance  of  a 
series  of  Bonds  and  may  not  thereafter 
be  altered  in  any  respect.  In  addition, 
distributions  received  on  the  G.VMA 
Certificates  and  the  reinvestment 
income  thereon  will,  pursuant  to  the 
Indenture,  be  paid  directly  to  the 
Trustee,  and  payment  of  the  scheduled 
distributions  on  the  GNMA  Certificates 
will  be  guaranteed  by  the  United  States. 
Finally,  Applicant  submits  that  granting 
the  application  is  appropriate  in  view  of 
the  public  interest  in  increasing  the 
financing  available  for  residential 
housing.  According  to  Applicant, 
collateralized-mortgage  obligations 
(such  as  the  Bonds)  attract  new,  lower- 
cost  capital  to  the  residential  mortgage 
market,  increase  the  liquidity  of  the 
primary  and  secondary  mortgage 
markets,  and  give  thrift  institutions  and 
home  builders  greater  fiexibility  in  the 
types  of  mortgages  they  can  offer.  The 
Applicant  believes  that  these  new 
sources  of  funds  and  the  resulting 
increase  in  liquidity  will  tend  to  reduce 
mortgage  interest  rates  and  increase 
new  housing  construction.  To  this  end. 
Applicant  agrees  to  first  seek  to  obtain 
and  pledge  newly  issued  GNMA 
Certificates  as  collateral  for  each  series 
of  Bonds.  However,  to  the  extent  the  use 
of  newly  issued  GNMA  Certificates  is 
impracticable  in  light  of  price  or 
availability,  Applicant  will  obtain  and 
pledge  other  GNMA  Certificates  to  fully 
collateralize  a  series  of  Bonds. 

Notice  IS  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  9,  1984,  at  5.30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 


reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-law,  by 
ceriificate)  shall  be  filed  with  the 
request.  Afier  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
liu  estmpnl  Management,  pursuant  to 
delegated  sjthority. 
Shirley  Mollis, 

Acting  Secretary. 

(FR  Doc  84-2S021  FMed  8-1»-e4.  8:45  amj 
8IU.INO  CODE  MKMJI-M 


SMALL  BUSINESS  ADMINISTRATION 

Advent  V  Capital  Co.  LP;  Issuance  of 
License  To  Operate  as  a  Small 
Business  Investment  Company 

(License  No.  01/01-0331] 

On  June  22,  1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 

25729)  stating  that  an  application  had 
been  filed  by  Advent  V  Capital  Co.  LP, 
45  Milk  Street,  Boston.  Massachusetts 
02109,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  ere  107.102  (1984)1  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC). 

Interested  parties  were  given  until  the 
close  of  business  on  July  23,  1984,  to 
submit  their  written  comments  to  SBA. 
No  comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  after  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
license  No.  01/01-0331  to  Advent  V 
Capital  Co,  LP  to  operate  as  a  SBIC. 

(Cdtdlog  of  Federal  Domestic  Assistdnce 
Program  .\o,  59.011.  Small  Busmess 
Investment  Companies) 

Dated:  September  14.  1984, 
Robert  G.  Lineberry. 

Deputy  Associate  Administrator  for 

Investment. 

|KR  Dor.  84-25027  Kilwl  9-19-84,  8:45  am| 
BILLING  CODE  t02MI1-« 
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Region  VII  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  VII  Advisory  Council,  located  in 
the  geographical  area  of  Cedar  Rdpids. 
Iowa,  will  hold  a  public  meeting  at  9;00 
a.m..  on  Wednesday,  October  24,  1984. 
at  the  Junior  Achievement  Building.  330 
Collins  Road.  NE.,  Cedar  Rapids,  Iowa, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Ralph  W.  Potter,  District  Director.  U.S. 
Small  Business  Administration.  337 
Collins  Road,  NE.,  Cedar  Rapids,  Iowa 
52402.  telephone  number  (319)  399-2571. 

Dated:  September  14.  1984. 
jean  M.  Nowak, 
Director.  Office  of  Advisory  Councils. 

|FR  Dix,  84-25031  F^icd  «>-19-*l:  8:45  lim| 
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Region  IX  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration.  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Los  Angeles,  will  hold  a  public 
meeting  at  10:30  am.  on  Thursday, 
October  25,  1984.  at  the  Fu  Lmg 
Restaurant,  970  North  Broadway.  Los 
Angeles,  California  90012.  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
M.  Hawley  Smith.  District  Director,  U.S. 
Small  Business  Administration,  350 
South  Figueroa  Street.  Suite  =^600.  Los 
Angeles.  California  90071;  Telephone 
No.  (213)  688-2977. 

Dated:  September  14.  1984. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 

|FR  Doc  84-25030  Filed  9-19-84  8  45  amj 
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Region  X  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  X  Advisory  Council,  located  in 
the  geographical  area  of  Spokane. 
Washington,  will  hold  a  public  meeting 
at  9:30  a.m.,  on  Thursday.  October  18, 
1984,  in  Room  752  U.S.  Courthouse 
Building,  West  920  Riverdale  Avenue, 
Spokane,  Washington,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Valmer  W.  Cameron,  District  Director, 


U.S.  Small  Business  Administration, 
Room  651  U.S.  Courthouse  Building.  Post 
Office  Box  2167.  Spokane,  Washington 
99210,  telephone  (509)  456-3781. 

Dated:  September  14.  1984. 
Jean  M.  Nowak, 
Director.  Office  of  Advisory  Councils. 

|FR  Doc  84-25028  Filed  9-19-84:  8;«S  ain| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

I CGD  84-0701 

Coast  Guard  Academy  Advisory 
Committee;  Meeting 

agency:  Coast  Guard,  DOT. 
action:  Open  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Coast 
Guard  Academy  Advisory  Committee  to 
be  held  in  Hamilton  Hall  at  the  U.S. 
Coast  Guard  Academy,  New  London. 
CT,  on  Tuesday  and  Wednesday 
October  30-31, 1984.  The  session  on 
Tuesday  will  be  held  from  1:00-2:00  p.m. 
An  open  session  will  also  be  held  on 
Wednesday  from  10:00  to  11:30  a.m.  The 
agenda  for  this  meeting  consists  of  the 
following  items: 

1.  Faculty,  i 

2.  Curricula.       | 

The  Coast  Guard  Academy  Advisory 
Committee  was  established  in  1937  by 
Pub.  L.  75-38  to  advise  on  the  course  of 
instruction  at  the  Academy,  and  to  make 
recommendations  as  necessary. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  hearing.  Those  who 
would  like  to  attend  or  present  oral 
statements  at  the  meeting  should  notify 
the  U.S.  Coast  Guard  Academy  not  later 
than  the  day  before  the  meeting.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time.  j 

FOR  FURTHER  INFORMATION  CONTACT: 

Capt.  David  A  Sdndell,  USCG.  Dean  of 
Academics/E.\ecutive  Secretary  of  the 
Academy  Advisory  Committee,  U.S. 
Coast  Guard  Academy,  New  London. 
CT  06320,  phone  (203)  444-8275. 

Dated:  September  14,  1984. 
B.L  Stabile. 

Vice  Admiral,  U.S.  Coast  Guard.  Acting 

Commandant. 

IFRDoc  84-24944  Filed  9-19-84:  8:45  am) 
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[CGD  84-071 1 

Towing  Safety  Advisory  Committee; 
Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Towing 
Safety  Advisory  Committee  (TSAC).  The 
meeting  will  be  held  on  11  October  1984 
in  Room  2415,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW.. 
Washington,  DC.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and  end 
at  4:00  p.m.  The  agenda  for  the  meeting 
follows: 

1.  TSAC  discussion  and/or 
recommendations  concerning  the 
following  past  agenda  items: 

(a)  Recent  International  Maritime 

Organization  .Meeting 
Developments 

(b)  Intervals  for  Dry^docking  and 

Tailshaft  Requirements  on 
Inspected  Vessels 

(c)  Boundary  Lines 

(d)  Grpat  Lakes  Limited  Leadlines 

Routes 

(e)  Air  Quality:  Vapor  Control/Vapor 

Recovery 

(f)  Licensing  of  Pilots;  Manning  of 

Vessels — Pilots 

(g)  Qualifications  of  Persons  in  Charge 

of  Oil  Transfer  Operations 
(h)  Licening  of  Officers  and  Operators 
(i)  Seafarers  Health  Improvement  Plan 

2.  New  Agenda  Items: 

(a)  Coast  Guard  Contracting  of  Short 

Range  Aids  to  Navigation 

(b)  Blind  Bend  Whistle  Signal  on  Rivers 

(c)  International  Regulations  for 

Preventing  Collisions  at  Sea,  1972; 
Vertical  Sector  Requirements  for 
Lights  on  Unmanned  Barges 

(d)  Vessel  Bridge-to-Bruige 

Radiotelephone  Communications  on 
the  Great  Lakes 

(e)  Uninspected  Vessels — Coast  Guard/ 

OSHA  Jurisdiction  (Information 
item) 

(f)  Waste  Reception  Facilities  (Briefing 

on  Status  of  Proposed  Rule) 

(g)  Identification  of  Critical  Navigation 

Areas  on  Western  Rivers;  NTSB 
Recommendation  M-fi3-093 
Attenda?ice  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present  oral 
Statements  should  notify  the  Executive 
Secretary  no  later  than  the  day  before 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Executive  Secretary,  Towing  Safety 
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Advisory  Committee,  U.S.  Coast  Guard 
(C;-CMC/21),  Washington,  DC  20593, 
(202)426-1477. 

Datfd;  September  17,  lMft4. 
CM   Holland, 

Captain.  U.S.  Coast  Guard  Executive 
Secretary.  Towing  Safety  Advisory 
Committee. 

|KR  Our.  84-34942  Filed  9-19-84  8  45  8m| 
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Federal  Highway  Administration 

Draft  Environmental  Impact  Statement; 
New  London  County,  CT 

agency:  Federal  Highway 
Administration  (FHWAj.DOT. 
action:  Notice  of  intent. 


summary:  The  FHVVA  is  issuin;^  this 
notice  to  advise  the  pubhc  that  a  draft 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  New  London  County,  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R,  Billings,  Environmental 
Engineer,  Federal  Highway 
Administration,  1  Hartford  Square  West. 
South  Building,  Hartford,  Connecticut 
06114,  Telephone  (203)  722-2437  or 
lames  F.  Sullivan,  Director,  Office  of 
Environmental  Planning,  Connecticut 
Department  of  Transportation,  24 
Wolcott  Hill  Road,  Wethersfield, 
Connecticut  06109,  Telephone  (203)  566- 
.^)-04.   ■ 

SUPPLEMENTARY  INFORMATION:  The 

11 IWA  in  cooperation  with  the 
Connecticut  Department  of 
Transportation,  will  prepare  a  draft 
environmental  impact  statement  (DEIS) 
on  a  proposal  to  construct  Route  11  in 
New  London  County,  Connecticut. 

The  purpose  of  the  DEIS  is  to  analyze 
environmental  impacts  which  may  occur 
as  a  result  of  implementation  of  the 
project  and  to  gain  input  relating  to  the 
alternatives  under  consideration.  The 
DEIS  will  consider  the  alternatives  of: 
(1)  Do  Nothing,  (2)  Improve  Existing 
Facilities,  (3)  Mass  Transit,  and  (4) 
\'.irious  Expressway  Locations. 

The  proposed  construction  will  begin 
at  the  interchange  of  the  existing  Route 
11  expressway  with  Route  8,?  in  Salem, 
and  will  extend  10  miles  southerly 


through  Montville  to  Interstate  95  in 
Waterford. 

This  proposal  has  an  extensive  history 
of  coordination  with  Federal.  State, 
local,  and  regional  agencies  and 
organizations,  A  DEIS  for  this  project 
was  prepared  and  circulated  for  public 
review  on  October  9.  iy"9.  Public 
hearings  and  informational  meetings 
concerning  traffu.,  ens^meering. 
environmental,  social,  economic,  and 
land  use  issues  were  held  in  1978  and 
1979.  Due  to  the  passage  of  time,  during 
which  extensive  local  and  regional 
coordination  has  taken  place,  a  new 
DEIS  will  be  prepared.  Since  the  full 
range  of  issues  relating  to  this  project 
have  been  identified,  formal  scoping 
meetings  are  not  deemed  necessary  at 
this  time. 

Agencies,  o.'-ganizations  and 
individuals  interested  in  submitting 
comments  or  questions  on  the  proposed 
action  should  contact  the  FlfWA  or 
Connecticut  Department  of 
Transportation  at  the  address  provided 
above  before  45  days  from  this 
publication  date. 

Issued  on:  September  12. 1984. 
James  ).  Barakos, 

Dnisian  Administrator.  Hartford, 
Connecticut. 

(Vt*  Do(    S4-:4*lu  Kiied  9-19-84;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Secretary 

Public  Informatlonr  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  September  14.  1984. 

The  Department  of  Treasury  has 

submitted  the  following  public 
information  collection  requirements(s) 
to  OMB  (listed  by  submitting  bureaus). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub  L, 
96-511,  Copies  of  these  Submissions  may 
be  obtained  by  calling  the  Treasury 
Bu.'-eau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  O.MB  reviewer  listed  at 


the  end  of  each  bureau's  listing  and  to 

the  Treasury  DepartmiCnt  Clearance 
Officer.  Room  7225,  1201  Constitution 
Avenue,  \W,.  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0074 

t'urm  Number.  IRS  Form  1040  and 

Related  Schedules  A.  B,  C.  D,  E.  F,  G. 

R,  SE.  &  W 

T\pe  o^ Review:  Revision 

Title:  U.S.  Individual  Income  Tax  Return 

Clearance  Officer  :  Gamck  Shear  (202) 

5f)6-6254,  Internal  Revenue  Service. 

Room  5571,  1111  Constitution  Avenue. 

NW,.  Washington,  DC  20224  . 
OMB  Reviewer  Norman  hr.i'-kin  IJ02I 

395-6880.  Office  of  Mcnu^t::::  rt  end 

Bj.i^pt.  Room  3208.  New  E\fi  j'.ive 

Office  Building.  VVashini^tnn,  DC 

20503 
Joseph  Maty, 

Df  ;^!..".'rrrtal  Reports.  Management  Office. 
;KK  Ik*    »4-i4>«:  FilM  t>-9-W  n  4'  nrr-l 
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VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 
.November  7,  1984.  at  9:00  a.m..  the 
Portland.  Oregon  Regional  Office 
Station  Committee  on  Educational 
Allowances  shall  at  Room  1427,  Federal 
Building,  1220  SW.,  Third  Avenue. 
Portland,  Oregon,  conduct  a  hearing  to 
determine  whether  Veterans 
Administration  benefits  to  all  eligible 
persons  enrolled  in  Phagan's  Central 
Oregon  Beauty  College,  Bend,  Oregon. 
should  be  discontinued,  as  provided  in 
38  CFR  21  4134,  because  a  requirement 
of  law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  All  interested 
persons  shall  be  permutted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  tim.e  and  place. 

Dated:  September  12,  1984. 
jack  G.  McReynolds, 

Director.  VA  Regional  Office.  1220 SW.  Third 

Avenue.  Portland.  Oregon  9T204 

yV.  Doc  B4-2S0Ji  Filed  9-19-84,  8  45  am  , 
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Sunshine  Act  Meetings 
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This   section   of  the   FEDERAL   REGISTER 
contains   notices   of   meetings   published 
under   tf>e   "Government   in   the   Sunshine 
Act"   (Pub.   L   94-409)   5   U  SO.   552b(e)(3). 
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1 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  9:30  a.m.  (Eastern  Time). 
Tuesday,  September  25, 1984. 
PLACE:  Clarence  M.  Mitchell,  Jr.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street  NVV., 
Washington,  D.C.  20507. 
STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  pjblic. 
MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes. 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Freedom  of  Infoimation  Act  Appeal  No. 
84-07-FOIA-142-CH,  concerning  a  request 
for  information  from  a  charge  file. 

4.  Freedom  of  Information  Act  Appeal  No. 
84-06-FOIA-77-HU,  concerning  internal 
memoranda  and  investigator's  note  in  a 
closed  age  case. 

5.  Freedom  of  Information  Ac!  Appeal  .\o. 
84-5-FOIA-113-CL,  concerning  a  request  for 
ADEA  charge  Files  which  are 
administratively  closed. 

6.  Freedom  of  Information  Act  Appeal  No. 
84-6-F01A-84-SL,  concerning  a  request  for 
documents  from  an  ADEA  charge  file. 

7.  Freedom  of  Information  Act  Appeal  No. 
84-7-FOIA-90-DA,  concerning  a  request  for  a 
copy  of  a  Title  VII  charge  file, 

8.  Freedom  of  Information  Act  Appeal  No. 
84-6-FOIA-42-NO,  concerning  a  request  for 
acopy  of  3  Title  VII  files. 

9.  Freedom  of  Information  Act  Appeal  No. 
84-7-FOIA-12a-HQ.  concerning  a  request  for 
settlement  information  from  a  Title  VII 
Commissioner's  charge. 

10.  Proposed  TERO  Contracts  for  Fiscal 
"Vear  1985. 

11.  Proposed  State  and  Local  Program 
Contracts  for  Fiscal  Year  1985. 

12.  Proposed  Certification  for  the  South 
Carolina  Human  Affairs  Commission. 


13.  Proposed  Revision  to  Federal  Sector 
EEO  Regulations. 

14.  Proposed  Semi-Annual  Regulatory 

Agenda. 


Closed 

1.  Litigation  Authorizaiton;  General 
Counsel  Recommendations. 

2.  Proposed  Decisions.  Settlements,  and 
Subpoenas. 

Note. — Any  mutter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Treva  McCall,  Executive 
Secretary  to  the  Commission  at  (202) 
634-6748. 

This  Notice  Issued  September  18, 1984. 

Dated:  September  18,  1984. 
Teva  McCall, 
Executive  Secretory  to  the  Commission. 

IFR  Doc  lM-:!5075  Yr.ei  9-18-84;  1:33  pin| 
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FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  Agenda  Items  From 
September  13th  Open  Meeting 

The  following  items  have  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  September  13, 
1984  Open  Meeting  and  previously  listed 
in  the  Commission's  Notice  of 
Septembers,  1984. 

Agenda,  Item  No.  and  Subject 

Common  Carrier— 2— Title:  In  the  Matter  of 
Interconnection  Arrangements  Between 
and  Among  Domestic  and  International 
Record  Carriers,  Summary:  The 
Commission  will  consider  whether  to 
institute  a  rulemaking  proceeding  to 
investigate  the  need  to  extend  under 
Section  201(a]  certain  interconnection 
arrangements  it  prescribed  in  its  Interim 
Order,  These  interconnection  arrangements 
are  tied  to  Sections  of  the  Record  Carrier 
Competition  Act  of  1931,  that  sunset  on 
December  29,  1984.  (Deleted  at  the  request 
of  Common  Carrier  Bureau) 

Comimon  Carrier— 3— Title:  Second  Report 
and  Order,  General  Docket  No,  80-112, 
Summary:  The  Commission  will  consider 
adopting  rules  fo  allow  the  use  of  lotteries 
for  the  selection  of  Multichannel  Multipoint 
Distribution  Service  licensees.  (Deleted  at 
the  request  of  the  Office  of  Commissioner 
Rivera) 


Common  Carrier — 4 — Title:  American 
Telephone  and  Telegraph  Co.,  Ameritech, 
Bell  Atlantic.  BellSouth.  NYNEX.  Pacific 
Telesis,  Southwestern  Bell  and  U.S.  West- 
Accounting  instructions  for  the  judgment 
and  other  costs  associated  with  the  Lit!oii 
Systems  antitrust  lawsuit.  Summary:  The 
Commission  will  consider  the  adoption  of 
an  Order  to  establish  the  proper  accounting 
for  an  antitrust  judgment  and  to  clarify  the 
accounting  and  disclosure  requirements  for 
litigation  costs.  (Deleted  at  the  request  of 
Common  Carrier  Bureau) 

Private  Radio— 1— Title:  Petitions  for  Partial 
Reconsideration  requesting  that  repeater 
subband  frequencies  52-54  MHz  (3  meters) 
be  made  available  for  RACES  in  declared 
national  emergencies.  Summary:  The 
Commission  will  consider  whether  to  grant 
or  deny  the  subject  petitions  and  whether 
to  am.end  the  rules  to  include  additional  6- 
meter  repeater  subband  frequencies  for 
RACES  operations  in  wartime.  (Dieted  at 
the  request  of  the  Office  of  Commissioner 
Dawson)  * 

Private  Radio— 2— Title:  Memorandum 
Opinion  and  Order  in  the  Matter  of 
Licenses  issued  to  Reuters  Limited  for 
Operation  of  2,5-2.69  GHz  Private 
Operational-Fixed  Microwave  Service 
Stations.  Summary:  The  FCC  will  consider 
Reuters  Limited's  Application  for  Review 
of  the  Private  Radio  Bureau's  order  which 
set  aside  thirteen  licenses  granted  to 
Reuters  Limited  and  accorded  Associated 
Information  Services  Corporations 
mutually  exclusively  status  with  the 
Reuters  applications. 

Mass  Media— 7— Title:  A  petition  for 
reconsideration  of  the  denial  of  the  peition 
to  deny  filed  against  the  renewal 
applications  of  WELR  (AM  &  FM). 
Roanoke.  Alabama,  co-filed  by  the 
Concerned  Citizens  of  Roanoke,  Roy  Terry, 
the  National  Black  Media  Coalition,  and 
Piiria  W.  Marshall  and  various  related 
pleadings.  Summary:  The  Commission 
considers  a  petition  for  reconsideration  of 
the  denial  of  a  petition  to  deny  the  license 
renewal  applications  of  WELR  (AM  &  FM). 
Roanoke,  Alabama.  (Deleted  at  the  request 
of  Mass  Media  Bureau) 
Issued:  September  13.  1984. 

William  J.  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

|FK  Uoc  84-250I7  Fiicd  9-13-84: 11  16  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
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U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  September  24, 
1984.  the  Federal  Deposit  Insurance 
Corpordtion's  Board  of  Directore  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  lc)(2).  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
Cif  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  iNo  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
terminal ion-of-insurance  proceed mgs, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  Hnd  names  and  locations 
of  banks  Huthorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c|(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6).  (cH8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No  46,102-SR:  American  Bank  &  Trust 

Company,  New  York,  New  York 

Memorandum  re:  Amendments  to  the 
Corporation's  General  Travel  Regulations 
|C;RT's). 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)((6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
V  S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW..  Washington,  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  September  17,  19tt4. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Expctitive  Secretary. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
'"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:CX)  p  m   on 
Monday.  September  24.  1984,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated,  'i'hese  rndtters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 
Application  for  Federal  deposit  insurance: 
Investors  Thrift,  an  operating  noninsured 
industrial  bank  located  at  2  City  Boulevard 
East,  Orange.  California. 

Reports  of  committees  and  officers: 
Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda:  No  matters 
scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
N.W..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr,  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  September  17,  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretory. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 


Pursuant  to  the  provisions  of  the 

"Government  in  the  Sunshine  Act  "  (5 
U.S  C.  552b).  notice  is  hereby  given  that 
at  12:05  a.m.  on  Saturday.  September  15. 
1984  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Community  Bank  & 
Trust  Company,  Enid,  Oklahoma,  which 
wfis  closed  by  the  Oklahoma  State  Bank 
Commissioner  on  Friday,  September  14. 
1984:  (2)  accept  the  bid  "for  the 
transaction  submitted  by  the  First 
National  Bank  and  Trust  Company  of 
Enid,  Enid,  Oklahoma;  and  (3)  provide 
such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c](2)j.  as 
was  necessary  to  effect  the  purchase 
and  assumption  transaction 

In  culling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  b_\  Mr.  H. 
joe  Selby,  acting  in  the  place  and  stead 
of  Director  C.T,  Conover  (Comptroller  of 
the  Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interi.'St  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation:  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii).  and  (cj(9)iB)  of  the 
"Government  in  the  Sunshine  Act""  (5 
U.S.C.  552b  (c)(8),  (cj(9)(A)(u),  and 
(c)(9)(B)). 

Dated:  September  17.  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

:n>  Dor   84-2S06.'Filfd  9-18-84   1:32pm| 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesdrt\,  September  25, 
1984.10:00  a.m. 

place:  1325  K  Street.  NW.,  Washington, 
DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 

Litigation.  Audits  Personnel. 

DATE  AND  TIME:  Thursday ,  September  27, 
1984   10:00  a.m. 

place:  1325  K  Street,  NW..  Washington, 
DC  (Fifth  Floor). 


i 
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STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
CorTcction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  Primary  Matching  Funds 
Draft  Advisory  Opinion  1984-»2,  Carl  C. 

Perkins.  Congressional  Candidate 
Finance  Committee  Report 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 

202-523-^*065. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

|FR  Doc.  84-25080  Filed  9-18-IM  :  26  pm  | 
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FEDERAL  RESERVE  SYSTEM 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m..  VVednesdav. 
September  26, 1984. 


S   E 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Buildmy.  C  Street 
entrance  between  20th  and  21st  Streets, 
NVV,.  Washington,  D  C  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previousiy  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  loseph  R,  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  busmess 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting, 

Ddted  September  18, 1984. 
James  McAfee, 
A'isociate  Secretary  of  the  Board 

jFT!  Doc  84-25117  filed  9-18-84:  3:25  pm) 
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AFRICAN  DEVELOPMENT  FOUNDATION 

Bo.ird  \t"etiny 

TIME:  4,CX)  pm. 

DATE:  September  28,  1984. 

PLACE:  1724  Massachusetts  Avenue, 

\ AV  ,  Suite  200,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1  Chdirm.ms  Report. 

2  Progrdm  C(.immittee  Report,  Dr, 
Blackshear,  Chairman, 

A,  Update  FY  1984  approved  grants, 

B,  Discussion  of  philosophical  issues 
rH^.trding  grant-funding  process, 

3  Presidents  Report. 

4,  External  Relations  Committee  Report, 
Mr.  Arterbery.  Chairman. 

5.  Other  Business. 

CONTACT  PERSON  FOR  MORE 

information:  Ms.  Marge  Cook,  634- 

9853. 

Percy  C.  Wilson, 

Vice  Preisent. 

September  18,  1984. 

|FR  Doc  84-250'6  Filed  9-19-84   10;3ami 
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Thursday 
September  20,  1984 


Part  11 


Environmental 
Protection  Agency 

40  CFR  Part  133 

Secondary  Treatment  Regulation;  Final 
Rule 

40  CFR  Part  122 

National  Pollutant  Discharge  Elimination 
System;  Final  Rule 

40  CFR  Part  133 

Secondary  Treatment  Regulation; 
Availability  of  Comments  and  Additional 
Opportunity  To  Comment 


I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  133 
[WH-FRL-2600-1J 

Secondary  Treatment  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  This  final  rule  amends  the 
secondary  treatment  regulation  to 
reflect  changes  required  by  section  23  of 
the  "Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of 
1981,"  (Pub.  L.  97-117)  and  experience 
with  the  secondary  treatment  regulation 
by  EPA  and  the  States.  The  final  rule 
makes  the  following  changes  in 
response  to  the  1981  Amendments. 

•  Defines  a  category  of  facilities 
eligible  for  treatment  equivalent  to 
secondary  treatment  as  those  facilities 
that  use  a  trickling  filter  (TF)  or  waste 
stabilization  pond  (VVSP)  as  a  principal 
treatment  process,  and  which  cannot 
consistently  meet  secondary  treatment 
requirements. 

•  Defines  the  minimum  level  of 
effluent  quality  attainable  by  such 
facilities  during  a  30-day  period  as  an 
average  value  not  to  exceed  45 
milligrams  per  liter  (mg/1)  for  the 
pollutant  parameters  biochemical 
oxygen  demand,  5-day  (BOD5)  and 
suspended  solids  (SS).  an  average  7-day 
value  for  BOD5  and  SS  not  to  exceed  65 
mg/1  and  a  percentage  removal  of  BOD5 
and  SS  not  less  than  65  percent  (30-day 
average). 

•  Provides  procedures  by  which 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permitting 
authorities  may  establish  alternative 
State  requirements  (ASR)  for  facilities 
providing  treatment  equivalent  to 
secondary  treatment. 

•  Requires  that  the  case-by-case 
adjustment  of  NPDES  permits  for 
publicly  owned  treatment  works 
(POTWs)  reflect  the  performance  or 
design  capbilities  of  the  facility,  and 
assures  that  water  quality  is  not 
adversely  affected,  where  treatment 
equivalent  to  secondary  treatment  is 
provided. 

•  Removes  the  2  million  gallons  per 
day  (mgd)  flow  limitation  for  WSPs 
eligible  for  adjustment  of  SS  effluent 
limitations. 

The  final  rule  also  amends  the 
regulation  to  allow  NPDES  permitting 
authorities  the  option  of  substituting 
carbonaceous  biochemical  oxygen 
demand,  five-day  (CBOD5)  for  BOD5. 
Where  the  CBODs  parameter  is  used. 


the  oxygen  demand  from  secondary 
treatment  is  defined  as  a  level  of 
effluent  quality  that  does  not  exceed  an 
average  CBOD5  concentration  of  25  mg/1 
in  a  period  of  30  consecutive  days  and 
40  mg/1  in  a  period  of  7  consecutive 
days.  The  CBODs  parameter  may  also 
be  used  by  permitting  authorities  to 
establish  effluent  requirements  for 
facilities  providing  treatment  equivalent 
to  secondary  treatment. 

The  final  rule  adds  a  definitions 
section  to  the  secondary  treatment 
regulation  for  key  terms  and  makes 
minor  editorial  changes. 

These  rcguletions  were  proposed  for 
public  comment  in  the  Federal  Register 
of  Novi^mber  16.  1983  (48  FR  52258  and 
48  FR  52272). 

EFFECTIVE  DATE:  In  accordance  with  40 
CFR  100.01  (45  FR  26048).  this  regulation 
will  be  considered  issued  for  purposes 
of  judicial  review  at  1.00  prr,  Eastern 
time  October  4.  1984.  The  final 
regulation  shall  become  effective 
November  5,  1984.  In  order  to  assist  EPA 
to  correct  any  typographical  errors, 
incorrect  cross  references,  and  similar 
technical  errors,  comments  of  a 
technical  or  nonsubstantive  nature  on 
the  final  regulation  may  be  submitted  on 
or  before  November  20,  1984.  The 
effective  date  of  this  regulation  will  not 
be  delayed  by  consideration  of  such 
comments. 

Under  section  509(b)(1)  of  the  Clean 
Water  Art  (the  Act),  any  petition  for 
judicial  review  of  this  regulation  must 
be  filed  in  the  United  States  Court  of 
Appeals  within  90  days  after  the 
regulation  is  ctmsidered  issued  for 
purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  Act,  the 
regulation  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  brought 
by  EPA  to  enforce  its  requirements. 
addresses:  The  record  for  this 
rulemaking  will  be  available  for  public 
review  in  the  EPA's  Public  Information 
Reference  Unit,  Room  2004,  401  M  St., 
SW.  Washington.  DC.  20460,  Copies  of 
the  "Technical  Support  Document  for 
Regulations  Under  Section  304(d)(4)," 
may  be  obtained  from  the  National 
Technical  Information  Service, 
Springfield.  Virginia,  22161.  (703)  487- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Kramer.  Facility  Requirements 
Division  (WH-595),  Environmental 
Protection  Agencv,  Washington,  D.C., 
20460.  (202)  382-7277. 
SUPPLEMENTARY  INFORMATION:  The 
SUPPLEMENTARY  INFORMATION  Section 
of  this  preamble  describes  the  legal 
authority  and  background  for  these 
amendments,  summarizes  the  final 
regulation  and  changes  from  the 


proposed  regulation,  responds  to  public 
comments  received  on  the  proposed 
rulemaking  and  gives  highlights  on 
implementation  of  the  regulation.  The 
abbreviations,  acronyms  and  other 
terms  used  in  the  supplementary 
INFORMATION  section  are  defined  in 
Appendix  A  of  this  notice. 

More  detailed  information  on  the 
following  topics  related  to  this 
rulemaking  was  included  in  the 
preamble  to  the  proposed  regulation:  the 
legislative  history  of  the  Clean  Water 
Act  and  the  Municipal  Wastewater 
Construction  Grant  Amendments  of 
1961:  an  overview  of  biological 
treatment  systems;  a  technical 
discussion  of  alternative  oxygen 
demand  parameters  for  secondary 
treatment;  and  the  data  collection  and 
analysis  which  supports  this  regulation. 
The  above  information,  while  still 
pertinent,  is  not  reprinted  to  avoid 
duplication.  The  previous  Federal 
Register  notices  for  the  proposed 
regulation  (48  FR  52258  and  48  FR  52272) 
should  be  consulted  for  further 
information  on  these  topics. 

Also  published  elsewhere  in  today's 
Federal  Register  are  final  revisions  to 
permit  program  requirements  (40  CFR 
Part  122)  that  allow  NPDES  permits  to 
be  modified  to  reflect  the  limits  "^ 

contained  in  these  revisions  to  the 
secondary  treatment  regulation. 

Information  in  this  premable  is 
presented  in  the  following  order: 

I.  Introduction 

A.  Statutory  Authority 

B.  Previous  Regulation 
H.  Background 

A.  The  Clean  Water  Act— Pub.  L  92-500 
and  EPA  Response 

B.  Ihe  Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of 
1981— Section  23  of  the  Pub.  L.  97-117 

C.  Use  of  CBOD,  Parameter 

D.  Proposed  Regulation — November  16, 
1983 

III.  Summary  of  Final  Regulation  and 

Changes  from  the  Proposal 

A.  Changes  From  the  Proposal 

B.  Summary  of  Final  Regulalion 

1.  Definition  of  Facilities  Eligible  for 
Treatment  Equivalent  to  Secondary 
Treatment 

a.  Inability  of  Facility  to  Consistently 
Achieve  Secondary  Treatment 

b.  Use  of  TF  or  WSP  as  Principal 
Process 

c.  Significant  Biological  Treatment 

2.  Minimum  Level  of  Effluent  Quality 
Attainable 

3.  Alternative  Stale  Requirements 

4.  NPDES  Permit  Adjustments 

5.  Substitution  of  CBODs 

6.  Suspended  Solids  Limits  for  Waste 
Stabilization  I'ond.s 

7.  Definitions 

IV.  Response  to  Comments  on  the  Proposed 

Regulalion 
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A  Definition  of  Trickling  Filters  (TFs) 
and  Waste  Stabilization  Ponds  (WSPs) 
as  Facilities  Eligible  for  Treatment 
Equivalent  to  Secondary  Treatment 
B  Water  Quality  Impacts 
C  Categorization  of  Processes 
Equivalent  to  Secondary  Treatment 

D.  Discharge  Requirements  of  Ocean 
Dischargers  and  Facilities  With 
Increased  Wet  Weather  Flow 

E.  Applicability  to  New  Facilities 

F.  BOD  and  SS  Limitations  for  Treatment 
Equivalent  to  Secondary  Treatment 

1   Appropriateness  of  Selected 
Limitations 

2.  Case-by-Case  Approach  to  BOD  and 
SS  Limitation 

3.  Seasonal  Effluent  Limitations 

4.  Use  of  7  and  30  Consecutive  Day 
Averages 

5.  Sixty-Rve  Percent  Removal 

6.  Setting  Standards  Based  on  the 
Median  Facility 

7  Operation  and  Design  of  Facilities 

8.  Distinguishing  Between  Different  TF's 
and  WSPs 

9.  Statistical  Analysis 

10.  Separate  BOD  and  SS  Limitation 

G.  Alternative  State  Requirements  (ASR) 

1.  The  Process 

2.  .ASR  Methodology  and  State  Flexibility 

3.  ASR  Guidelines 

4.  Winter  Data  and  ASRs 

5  Contiguous  Geographical  .Area 
H.  NPDES  Permit  Adjustments 

1.  Objections  to  the  Anti-Backsliding 
Provisions 

2.  Anti-Backsliding  Relative  to 
Additional  Flows 

3  By-Passing 

4  Minor  Components  Which  Improve 
Performance 

5.  Permitting  New  Facilities 

6  Inequities  from  Case-by-Case 
Decisions 

7.  Assuring  That  Water  Quality  Will  Not 
Be  Adversely  Impacted 

I.  Two  MGD  Flow  Limitation  for  WSPs 
Eligible  for  Effluent  SS  Adjustments 
|.  Clarification  of  Regulation  Language  or 
Structure 

1.  Suspended  Solids  Limitations. 

2.  Implementation  and  Applicability 

3.  Construction  Grants  Funding 

4  Construction  Grants  Priority  List 

5  Special  Considerations 

K.  Optional  Substitution  of  CBOD,  - 

Parameter  for  BOD,  Parameter 

1  Comments  on  the  Use  of  the  CBODs 
Parameter 

2  Need  for  More  Research 

3  When  to  Use  the  CBOD5  Test 

4.  Optional  Substitution  of  CBODs 
Parameter  for  BOD5  Parameter 

5.  Need  to  Consider  Nitrogenous  Oxygen 
Demand  (NOD) 

L.  CBODj  Effluent  Limitations 

1.  Comments  which  Opposed  the  25  mg/1 

(30-day  average)  CBOD,  Effluent 

Limitation 

2  Alternatives  to  the  Uniform  25  mg/1 
CBOD,  Effluent  Limitation 

3  CBOD,  Standards  for  Equivalent 
Treatment  Processes 
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Appendix  B.— Suspended  Solids  Limilations 

for  Wastewater  Treatment  Ponds 

i.  Introduction 

A.  Statutory  Authority 

Section  301[b)(ll[B)  of  the  Clean 
Water  Act  (CVVA  or  the  Act),  33  U.S.C. 
1311(b)(ll(B).  requires  that  publicly 
owned  treatment  works  (POTWs)" 
achieve  effluent  limitations  based  upon 
secondary  treatment  as  defined  by  the 
Administrator  of  EPA  pursuant  to 
section  304(d)(1)  of  the  Act  Section 
304(d)(l],  33  U.S  C.  1314(d)(lj,  requires 
that  the  Administrator  publish 
information  on  the  degree  of  effluent 
reduction  attainable  through  the 
application  of  secondary  treatment 
within  60  days  of  enactment  and  from 
time  to  time  thereafter. 

Section  304(dl(4)  of  the  Act,  33  US  C 
1314(d)(4).  as  amended  by  section  23  of 
the  "Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of 
1981"  (Pub.  L.  97-117),  (hereafter 
referred  to  as  "1981  Amendments"). 
deems  such  biological  treatment 
facilities  as  oxidation  ponds,  lagoons, 
and  ditches  and  trickling  filters  as  the 
equivalent  of  secondary  treatment,  and 
directs  the  Administrator  to  provide 
guidance  under  section  3041dl(l)  on 
design  criteria  for  such  facilities,  taking 
into  account  pollutant  removal 
efficiencies.  Section  304(d)(4)  further 
requires  that  water  qualit\  not  be 


adversely  affected  by  deeming  such 
facilities  as  the  equivalent  of  secondary 
treatment. 

B  Previous  Regulation 

The  secondary  treatment  regulation 
was  originally  promulgated  on  August 
17,  1983  [38  VR  22298).  Generally,  it 
established  levels  of  effluent  quality  for 
the  parameters  biochemical  oxygen 
demand,  SS,  fecal  coliform  bacteria,  and 
pH  Special  consideration  was  provided 
for  facilities  subject  to  wet  weather 
flows  from  combined  sanitary  and  storm 
sewers,  and  facilities  receiving  high 
strength  industrial  wastes. 

Two  subsequent  amendments 
promulgated  on  July  26.  1976  [41  FR 
30788]  and  October  7,  1977  (42  FR  5665] 
provided  for:  (1)  Deletion  of  the  fecal 
coliform  bacteria  limitations  and 
clarification  of  the  pH  requirement,  and 
(2)  special  consideration  for  the  SS 
effluent  limitations  applicable  to  WSPs 
with  wastewater  flows  of  less  than  2 
mgd. 

The  secondary  treatment  regulation 
defines  "secondary  treatment"  as 
attaining  an  average  effluent  quality  for 
both  biochemical  oxygen  demand,  five- 
day  (BOD5)  and  SS  of  30  mg/1  in  a 
period  of  30  consecutive  days,  an 
average  effluent  quality  of  45  mg/1  for 
the  same  pollutants  in  a  period  of  7 
consecutive  days,  and  85  percent 
removal  of  the  same  pollutants  in  a 
period  of  30  consecutive  days.  The 
effluent  values  for  pH  must  be 
maintained  between  6.0  and  9.0  unless 
certain  demonstrations  are  made. 

The  regulation  provided  special 
consideration  in  three  instances; 

(1)  Where  secondary  treatment  works 
are  affected  by  wet  weather  flows  due 
to  combined  sewers,  the  percentage 
removal  requirements  may  be  adjusted, 

(2)  Where  industrial  contributions 
exceed  10  percent  of  the  design  flow, 
and  the  discharge  of  BODi  and  SS  by 
the  industrial  contributor  permitted 
under  sections  301(b)(l)(A)(i)  or  306  of 
the  Act  would  be  less  stringent  than 
secondary  treatment  requirem.ents,  the 
30-day  and  7-day  requirements  for  BOD.., 
and  SS  may  be  adjusted;  and 

(3)  Where  WSPs  are  the  sole  process 
used  for  secondary  treatment  and 
wastewater  flows  are  less  than  2  mgd. 
Regional  Adminstrators  and  State 
Directors  may  adjust  the  SS  effluent 
limitations  to  reflect  the  effluent  quality 
achieved  90  percent  of  the  time  within  a 
State  or  appropriate  contiguous 
geographic  area. 

"I'he  regulation  (§  133.104(a))  requires 
the  use  of  sampling  and  testing 
procedures  for  BOD5  and  SS  specified  in 
guidelines  promulgated  pursuant  to 


I 

Fedwal  lUgister  /  Vol  49.  No.  184  /  Thursday.  September  20,  1984  /  Rules  and  Regulations 


sections  304(h)  and  402  of  the  Act  (40 
CFR  Part  136).  The  secondary  treatment 
regulation  also  allowed  use  of  chemical 
oxygen  demand  (COD)  or  total  organic 
carbon  (TOC)  testing  as  a  substitute  for 
BODk  when  a  bng-term  BOD:  COD  or 
BOD:  TOC  correlation  has  been 
demonstrated. 

U.  Background 

A.  The  Clean  Water  Act— Pub.  L  92-500 
and  EPA  Response 

Sections  301,  304  and  402  of  the  Act 
provide  the  basic  structure  for 
translating  Congress'  broad  goal  of 
eliminating  "the  discharge  of  pollutants 
into  the  navigable  waters,"  [35  U.S.C. 
1251{a)(lj]  into  specific  requirements 
that  must  be  met  by  individual  point 
sources.  Section  301(b)  of  the  Act 
authorizes  the  Administrator  to  set 
effluent  hmitations  for  categories  of 
point  sources.  For  POTWs,  section 
301(b)(1)(B)  of  the  Act  requires  the 
achievement  of  effluent  limitations 
based  on  secondary  treatment  as 
defined  by  the  Administrator  in  section 
304(d)(1)  of  the  Act. 

Section  304  of  the  Act  contains 
requirements  for  the  Administrator  to 
follow  in  issuing  regulations, 
information  and  guidelines.  In  Section 
304(d)(1)  of  the  Act.  the  Administrator  is 
directed  to  publish  information  on  the 
"degree  of  effluent  reduction  a*  finable 
through  application  of  seconda-y 
treatment." 

Section  402  of  the  Act  authorizes  the 
estabhshment  of  the  National  Pollutant 
Discharge  Elimination  System  (NPDES), 
under  which  every  point  source 
discharger  of  pollutants  is  required  to 
obtain  a  permit.  The  permit  requires  the 
discharger  to  meet  all  the  applicable 
requirements  specified  in  regulations 
issued  under  §  5  301  and  304  of  the  Act. 

With  the  exception  of  the  SS 
adjustment  for  WSPs.  the  previous 
secondary  treatment  regulation  did  not 
address  the  type  of  technology  used  to 
achieve  secondary  treatment 
requirements. 

B.  Municipal  Wastewater  Treatment 
Construction  Grants  Amendments  of 
1981— Section  23  of  Pub.  L  97-117 

The  full  text  of  section  23  of  Pub.  L. 
97-117  reads  as  follows: 

(4)  For  the  purposes  of  this  subsection 
[section  304{d)j,  s»ich  bioiogical  treatment 
facilitiea  as  oxidation  ponds,  lagoons,  and 
ditches  and  triclding  fillers  shall  be  deemed 
the  equivalent  of  secondary  treatment.  The 
Administrator  shall  provide  guidance  under 
paragraph  (1)  of  this  subsection  on  design 
criteria  for  such  facilities,  taking  into  account 
pollutant  removal  efficiencies  and,  consistent 
with  llw  obiective  of  the  Act.  assuring  that 
water  quality  wiil  not  be  adveraeiy  affected 


by  deeming  such  facilities  as  the  equivalent 
of  secondary  treatment.  [33  U.S.C.  1314(d)(4)] 

The  legislative  history  for  section  23 
shows  that  Congress  was  concerned 
that  EPA  had  not  "sanctioned"  the  use 
of  certain  biological  treatment 
techniques  that  are  effective  in 
achieving  significant  reductions  of  BOD 
and  SS  for  secondary  treatment.  The 
amendment  seeks  to  avoid  the 
construction  of  costly  new  facilities 
where  an  alternative  treatment 
technology,  such  as  a  TF  and  WSP, 
could  achieve  significant  biological 
treatment.  The  legislative  history 
supports  the  conclusion  that  the 
amendment  would  apply  primarily  to 
smaller  communities,  which  could  use 
TFs  and  WSPs  that  are  not  capable  of 
consistently  meeting  effluent  limitations 
based  on  current  secondary  treatment 
requirements,  but  still  achieve 
significant  biological  treatment. 

The  Agency  determined  that  it  should 
consider  the  following  based  on  the 
legislative  history  of  section  23  of  Pub.  L. 
97-117: 

(a)  Facilities  deemed  equivalent  to 
secondary  treatment  consist  of 
biological  treatment  facilities  that  are 
capable  of  achieving  significant 
reductions  in  BOD  and  SS,  but  cannot 
consistently  achieve  existing  secondary 
treatment  requirements; 

(b)  Oxidation  ponds  and  lagoons  [i.e., 
waste  stabilization  ponds]  and  TFs  are 
noted  as  examples  of  such  facilities  in 
both  the  Act  and  legislative  history; 

(c)  Sophisticated  and  costly  facilities 
built  to  achieve  the  current  secondary 
treatment  requirements  are  contrasted 
with  "equivalent"  biological  facilities 
and  technologies  that  are  cheaper, 
easier  to  operate,  but  cannot 
consistently  meet  the  current  secondary 
treatment  requirements; 

(d)  EPA  has  discretion  under  section 
304(d)(1)  of  the  Act  in  defining  "facilities 
deemed  equivalent  to  secondary 
treatment '  and  the  degjee  of  effluent 
reduction  attainable  by  such  facilities, 
but  should  also  establish  the  criteria  for 
such  facilities  based  on  design  and 
pollutant  removal  efficiencies; 

(e)  The  regulations  should  address 
variations  in  plant  performance  caused 
by  geographic,  climatic,  or  seasonal 
conditions; 

(f)  The  provisions  should  be  especially 
useful  to  smaller  communities;  and 

(g)  The  use  of  an  approach  that  sets 
technology-based  effluent  limitations 
based  on  assimilative  capacity  of 
receiving  waters  was  rejected,  and  a 
"technology-based  approach" 
maintained,  but  implementation  of  these 
provisions  must  include  assurances  that 


water  quality  will  not  be  adversely 
affected 

C.  Use  of  the  CBOD,  Parameter 

The  BODs  pollutant  parameter  (and  its 
associated  testing  procedure)  has  been 
widely  used  to  determine  the  operating 
efficiency  and  effluent  quality  of 
wastewater  treatment  facilities.  The 
oxygen  demand  for  the  BODs  parameter 
is  primarily  exerted  through  the 
metabolism  of  organic  matter  by 
carbonaceous  bacteria  (resulting  in  a 
carbonaceous  biochemical  oxygen 
demand  or  CBOD),  although  an 
additional  nitrogenous  oxygen  demand 
(NOD)  may  also  be  exerted  through  the 
action  of  nitrogenous  bacteria  that 
oxidize  ammonia  nitrogen  to  nitrate  in  a 
two-stage  process  known  as 
nitrification.  Commonly  accepted  water 
quality  modeling  and  analytic 
techniques  used  to  determine  required 
treatment  levels  (i.e.,  secondary  or  more 
stringent  levels)  consider  CBOD  and 
NOD  separately.  Secondary  treatment 
requirements  are  based  on  controlling 
the  oxygen  demand  due  to  the 
carbonaceous  component  of  the  organic 
material  in  the  effluent  because 
secondary  treatment  facilities  can 
effectively  remove  carbonaceous 
organic  material  but  may  not 
consistently  remove  ammonia. 

Problems  have  arisen  with  the  use  of 
the  BODs  test  in  many  newer  municipal 
secondary  facilities.  When  sufficient 
numbers  of  nitrifying  bacteria  are 
present  in  the  test  sample  they  can  exert 
a  signifcant  NOD  in  the  BODs  test  that 
would  not  be  exerted  in  their  absence. 
Since  many  of  the  factors  conducive  to 
improved  secondary  effluent  quality  are 
also  conducive  to  the  growth  of 
nitrifying  bacteria,  the  BOD5  test  can 
erroneously  indicate  poorer  effluent 
quality  when  effluent  quality  and  plant 
performance  have  actually  improved. 
The  phenomenon  occurs  in  many  newer 
secondary  facilities.  The  Agency  is 
aware  that  some  facilities  are  being 
intentionally  operated  in  a  mode  that 
inhibits  the  growth  of  nitrifying  bacteria 
to  improve  BOD5  test  results  and  show 
compliance  with  secondary  treatment 
requirements.  These  procedures  usually 
result  in  poorer  effluent  quality 
(although  BODs  test  results  indicate  the 
opposite)  and  may  often  result  in  greater 
sludge  production  and  higher  operation 
and  maintenance  costs. 

Alternative  BOD  testing  procedures 
have  been  developed  to  correct  for 
unintended  measurement  of  NOD  in  the 
BODs  test.  The  use  of  a  nitrification 
inhibiting  agont  was  described  in 
Standard  Methods  of  the  Examination 
of  Water  and  Wastewater,  15th  ed. 
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(Amprican  Public  Health  As.soci;)tion. 
Washingfon.  D.C.  1980).  The  nitrification 
inhibited  BOD5  test  or  carbion;irr(nis 
biochemical  oxygen  demnnd  (CBOD5 
test,  allows  the  oxygen  demnnd  due  to 
metabolization  of  carbonaceous  organic 
matter  to  be  expressed,  but  eliminates 
any  extraneous  measurement  of  NOD. 
As  a  result  a  CBODr,  test  can  be 
expected  to  provide  a  more  consistent 
basis  for  evaluating  plant  performance 
and  effluent  quality. 

In  late  [uly.  the  Agency  amended  to 
pollutant  sampling  and  testing 
procedure  regulation  (40  CFR  Part  13fi). 
which,  among  other  things,  included 
testing  procedures  for  measuring  CBOD-, 
based  on  the  Standard  Method 
procedures. 

The  Agency  is  allowing  substitution  of 
the  CBODs  parameter  for  the  BOD5 
parameter,  because  it  believes  that  this 
parameter  is  a  better  reflection  of  the 
understood  meaning  of  secondary 
treatment  in  terms  of  measuring  the 
removal  of  carbonaceous  organic 
materials  by  secondary  treatment  for 
certain  POT Ws.  In  addition,  the  Agency 
believes  that  implementation  of  CBOD5 
test  procedures  should  eliminate  the 
counter-productive  operating  practices 
that  were  noted  above  since  incidental     . 
nitrification  will  no  longer  affect  test 
results. 

n.  The  Proposed  Regulation— November 
16.  1.983 

Proposed  amendments  to  the 
secondary  treatment  regulation  defining 
"equivalent  treatment"  were  published 
in  the  Federal  Register  of  .November  16, 
1983.  A  separate  notice  was  published 
on  that  date  to  proposed  amendments  in 
response  to  the  "1981  Amendments"  and 
to  allow  use  of  the  CBOD5  pollutant 
parameter  (48  FR  52258  and  48  FR  52272, 
respectively).  This  notice  is  the  final 
rulemaking  for  both  of  these  proposals. 
It  should  be  noted  that  while  today's 
final  regulation  includes  a  requirement 
that  facilities  providing  treatment 
equivalent  to  secondary  treatment 
achieve  a  30-day  average  percent 
removal  not  less  than  65  percent 
(§  133.105  (a)(3).  (b)(3)  and  (e)[l)(iii)), 
elsewhere  in  today's  Federal  Register 
the  Agency  is  publishing  a  notice 
soliciting  public  comment  on  proposed 
revisions  to  the  percent  removal 
requirements  in  the  secondary  treatment 
regulation.  The  Agency  has  included  the 
65  percent  removal  requirement  in 
today's  final  regulation  to  parallel  the 
structure  of  the  existing  secondary 
treatment  requirement  for  a  percent 
removal,  i.e.,  85  percent  (§  133.102  (a)(3) 
and  (b)(3)).  The  notice  of  availability 
solicits  additional  public  comment  on 
amendments  to  the  percent  removal 


requirement— both  85  percent  and  65 
percent.  The  Agency  expects  to 
promulgate  a  final  decision  on  the 
percent  removal  issue  within  the  next 
nine  months. 

The  comment  period  for  both 
proposals  closed  January  16,  1984 
However,  a  number  of  comments  were 
received  after  that  date.  All  comments, 
including  those  received  after  January 
16,  1984.  were  fully  considered  as  part  of 
the  final  rulemaking  A  total  of  75 
comments  were  received  in  response  to 
the  proposed  amendments  implementing 
Pub.  L.  97-117.  Thirty  comments  were 
received  in  response  to  the  proposal  to 
allow  use  of  CBODj.  The  changes  to  the 
proposals  resulting  from  these 
comments,  as  well  as  a  summary 
response  to  all  comments,  are  discussed 
in  the  following  sections  of  this  notice. 

The  preamble  for  the  proposed 
regulation  pertaining  to  Pub   L.  97-117 
also  requested  comments  on  the  percent 
removal  requirements  for  BOIX  and  SS 
in  the  secondary  treatment  regulation. 
Comments  were  requested  of  five 
questions  designed  to  gather  more 
information  nn  use  of  the  percent 
removal  requirement.  Since  the  agency 
did  not  make  a  specific  proposal  on  the 
percent  removal  requirement  and 
several  commenters  requested  such  a 
proposal  prior  to  any  final  rulemaking. 
we  are  not  promulgating  any  final 
revisions  to  the  percent  removal 
requirement  at  this  time.  The  Agency 
will  make  its  final  decision  on 
amendments  to  the  percent  removal 
requirement  following  the  notice 
mentioned  above  and  an  opportunity  for 
public  comment. 

MI.  Summary  of  Final  Regulations  and 
Changes  From  the  Proposal 

A.  Changes  From  the  Proposal 

Since  the  regulation  was  proposed,  it 
has  been  changed  to  respond  to  public 
comments.  The  reasons  for  the  changes 
are  discussed  in  more  detail  in  sections 
IV  and  VI  of  the  preamble. 

Sections  133. 101  (f).  133.101(g). 
133.105(d).  133.105!el(l)and 
133.105(e)(2)— The  word  "achieved"  has 
been  changed  to  "achievable"  in  the 
phrases  "effluent  concentration 
consistently  achievable  '  and  "effluent 
values  achievable". 

Section  133.103(b)— As  proposed,  this 
provision  previously  allowed 
adjustment  of  the  36-day  BODi  and  SS 
Concentration  limitations  where 
POTVV's  receive  industrial  wastes  for 
which  direct  discharge  standards  are 
less  stringent  than  the  secondary 
treatment  requirements  The  provision 
has  been  modified  to  also  allow 
adjustments  under  comparable 


circumstances  for  POTVV's  regulated  by 
equivalent  treatment  standards  or 
CBODs  standards.  The  provision  also 
has  been  modified  bv  adding  a  reference 
to  section  301(b)(2)(E)  of  the  Clean 
Water  Act  which  will  be  the  basis  for  an 
industrial  discharger's  effluent 
limitations  for  BODs  or  SS  for  permits 
written  after  July  1,  1984 

Section  133.103(c)— As  proposed,  this 
provision  previously  allowed  SS 
adjustments  for  WSPs  which  are  the 
"sole"  process  used  for  secondary 
treatment.  The  phrase  "sole  process" 
has  been  changed  to  "principal  process" 
to  be  consistent  with  the  definition  of 
facilities  eligible  for  the  equivalent 
treatment  requirement  (§  133.101ig)(2)). 

Section  133.105— The  word  "and"  in 
the  second  sentence  in  §  133. lOS  has 
been  changed  to  "or"  to  clarify  that  the 
provisions  in  §|  133  103.  133.lb5(c)  or 
133.105(d)  may  be  used  individually  to 
adjust  the  requirements  for  equivalent 
treatment  in  §  133.105  (a),  (b).  and  (c) 

Section  133.105(d)— This  section  has 
been  changed  to  require  the  permitting 
authority  to  provide  notice  and 
opportunity  for  public  comment  when 
setting  alternative  State  requirements 
for  treatment  equivalent  to  secondary 
treatment. 

Section  133.105(e)— A  new  subsection 
has  been  added  to  allow  case-by-case 
adjustment  of  the  CBOD5  values  up  to  a 
maximum  of40mg/l  (30-day  average) 
and  60  mg/l  (7-day  average)  when 
CBODs  limits  are  used  for  equivalent 
treatment  processes  (i.e..  TFs  and 
WSPs).  The  provision  also  allows 
CBOD.^  to  be  used  to  set  an  ASR  for 
treatment  equivalent  to  secondary 
treatment. 

Section  133  105(f)— Proposed  as 
§  133.105(e)  and  redesignated  as  (f)  in 
the  final  regulation,  this  subsection  has 
been  revised  to  more  clearly  state  the 
requirement  that  the  permitting 
authority  may  not  establish  limitations 
less  stringent  than  the  limitaticfns 
required  by  5  133.105(a)He).  The  words 
"registered  engineer's"  have  been 
changed  to  "permitting  authority's"  to 
clarify  the  intended  meaning. 

B  Summary  of  Final  Regulation 

Today's  final  rulemaking  for  the 
secondary  treatment  requirements 
involves  the  following  amendments  the 
Agency  believes  address  the 
requirements  of  section  304(d)(4)  of  the 
Act:  (1)  A  definition  of  ""significant 
biological  treatment"  ({  133.101(k));  (2)  a 
definition  of  "facilities  eligible  for 
treatment  equivalent  to  secondary 
treatment  (§  133.101(g));  (3)  new 
provisions  (§  133.105  (a),  (b)  and  (c)) 
which  define  the  effluent  quality 
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attainable  by  facilities  eligible  for 
treatment  equivalent  to  secondary 
treatment;  (4)  new  provisions 
{§  133.105(d))  that  set  forth  criteria  that 
a  permitting  authority  could  use  to 
establish  alternative  State  requirements; 
(5)  provisions  for  adjusting  permits  may 
be  adjusted  for  equivalent  facilities 
(§  133.105(f});  and  (6)  changes  to  the 
eligibility  requirements  for  adjusting  the 
SS  values  achievable  by  WSPs 
(§  133.103(c)). 

The  final  rulemaking  also  provides 
permitting  authorities  the  option  to 
substitute  CBOft  for  BOD5  by:  (1) 
DeHning  the  level  of  effluent  quality 
achievable  by  application  of  secondary 
treatment  in  terms  of  CBODj 
(§  133.102(a)(4)).  and  (2)  allowing  the 
CBOD5  parameter  to  be  used  for  setting 
effluent  limitations  for  treatment 
equivalent  to  secondary  treatment 
(1133.105(e)). 

Other  amendments  include  the 
addition  of  definitions  for  key  terms 
(§  133.101),  the  addition  of  necessary 
cross-references  to  new  provisions,  and 
the  elimination  of  redundant  text.  Such 
changes  are  not  substantive  in  nature. 
The  complete  regulation,  including 
unchanged  regulatory  language,  is  being 
printed  for  the  sake  of  completeness  to 
the  reader.  Except  as  noted  for  certain 
TF  and  WSP  facilities  and  the  optional 
use  of  the  CBOD5  parameter,  the  current 
secondary  treatment  requirements  are 
not  changed  by  this  rulemaking. 

1.  DeHnition  of  Facilities  Eligible  for 
Treatment  Equivalent  to  Secondary 
Treatment 

The  final  rule  uses  the  following 
criteria  (§  133.101(g))  to  define  a 
category  of  existing  facilities  that 
provide  treatment  equivalent  to 
secondary  treatment:  (a)  The  facilities 
cannot  consistently  achieve  secondary 
treatment  as  currently  defined,  (b)  the 
facilities  employ  either  a  TF  or  a  WSP 
as  the  principal  biological  treatment 
process,  and  (c)  the  facilities  provide  for 
significant  biological  treatment  of  raw 
wastewater  (at  least  65  percent  removal 
of  BODs). 

a.  Inability  of  Facility  to  Consistently 
Achieve  Secondary  Treatment.  Under 
the  final  provisions  (§  133.101(g)(1)). 
only  those  TF  and  WSP  facilities  that 
cannot  consistently  meet  secondary 
treatment  requirements  are  eligible  for  a 
relaxation  of  the  secondary  treatment 
requirements. 

b.  Use  of  TFor  WSP  as  Principal 
Process.  An  eligible  facility  must  use  a 
TF  or  WSP  as  the  principal  process  for 
providing  significant  biological 
treatment  (5  133.101(g)(2)).  The  term 
"principal  process"  is  used  to  indicate 
the  major  biological  treatment 


components  that  are  directly  in  the 
treatment  process  train,  rather  than 
ancillary  components.  By  focusing  on 
"principal"  processes,  the  regulation 
does  not  exclude  those  facilities  that 
incorporate  minor  components  for 
improved  treatment,  e.g.  the  addition  of 
covers,  chemical  feeds,  solids  contact 
processes  for  TF,  or  the  addition  of  sand 
filters  or  aeration  for  WSPs.  provided 
that  the  TF  or  WSP  unit  is  the  principal 
process  that  results  in  significant 
removal  of  BOD5. 

c.  Significant  Biological  Treatment. 
Equivalent  treatment  works  must 
provide  significant  biological  treatment 
of  wastewater.  This  provision  ensures 
that  the  facilities  applying  for  permit 
adjustments  provide  a  level  of  treatment 
significantly  beyond  that  achieved 
through  primary  treatment,  i.e.,  physical 
separation  and  removal  of  grit,  coarse 
sands,  settleable,  and  floatable 
materials.  Thus,  TF  and  WSP  facilities 
that  do  not  provide  significant  biological 
treatment,  e.g.,  roughing  filters  or 
equalization  basins,  do  not  meet  the 
definition  of  significant  biological 
treatment  (§  133.101(k)). 

2.  Minimum  Level  of  Effluent  Quality 
Attainable 

Except  for  SS  values  for  WSPs 
(§  133.103(c)).  the  final  rule  defines 
treatment  equivalent  to  secondary 
treatment  attainable  by  TF  and  WSP 
facilities  as  a  minimum  level  of  effluent 
quality  not  to  exceed  45  mg/1  for  BOD5 
and  SS  during  a  30-day  period,  a 
minimum  level  not  to  exceed  65  mg/1  for 
BODs  and  SS  during  a  7-day  period,  and 
65  percent  removal  of  BOD5  and  SS  on  a 
30-day  average  basis  {§  133.105  (a)  and 
(b)).  The  65  percent  removal  requirement 
is  being  promulgated  as  an  interim  final 
provision  of  the  rule  because  the  Agency 
is  still  considering  amending  the 
applicability  of  both  the  85  percent  and 
the  65  percent  removal  requirements. 
The  Agency  recently  published  a  Notice 
of  Availability  soliciting  additional 
public  comment  on  this  issue.  The 
existing  pH  requirements  for  secondary 
treatment  are  not  adjusted  (§  133.105(c)). 
Under  §  133.105(b),  the  SS  values  for 
WSPs  are  established  in  accordance 
with  existing  §  133.103(c).  Applicable  SS 
values  established  under  §  133.103(c) 
were  published  on  November  27, 1978 
[43  PR  55279J  and  are  reprinted  as 
Appendix  B  to  this  preamble  as 
guidance.  See  section  IV.F.l.  of  this 
preamble  for  a  more  complete 
explanation  of  SS  values  for  WSPs. 

3.  Alternative  State  Requirements 

The  final  rule  allows  the  permitting 
authority  to  recommend  (subject  to  EPA 
approval  when  the  State  is  the 


permitting  authority)  alternative  State 
requirements  (ASR)  for  the  30-day  and 
7-day  effluent  BOD5  and  SS 
concentrations  based  on  effluent 
concentrations  consistently  achieved 
through  proper  operation  and 
maintenance  of  the  "median"  facility  in 
a  sample  of  facilities  meeting  the 
definition  of  "facilities  eligible  for 
treatment  equivalent  to  secondary 
treatment"  (§  133.105(d)).  This  provision 
allows  the  permitting  authority  to 
account  for  geographic,  seasonal  and 
climatic  conditions  affecting  plant 
performance.  The  permitting  authority 
will  provide  notice  and  opportunity  for 
comment  before  establishing  an  ASR. 

4.  NPDES  Permit  Adjustments 

Specific  numeric  effluent  limitations 
for  an  eligible  facility  would  be 
established  on  a  case-by-case  basis  by 
the  permitting  authority  based  on  the 
design  or  performance  capabilities  of 
the  given  facility  (§  133.105(11).  In  no 
case  can  the  minimum  levels  of  effluent 
quality  established  at  the  national  level 
or  an  approved  ASR  level  (133.105(a)- 
(e))  be  exceeded  or  water  quality  be 
adversely  impacted. 

5.  Substitution  of  CBOD5 

This  final  rulemaking  provides 
permitting  authorities  the  option  of 
substituting  the  pollutant  parameter 
CBOD5  for  the  pollutant  parameter 
BOD5  in  permits  for  secondary  treatment 
facilities  (§  133.102(a)(4)).  In  substituting 
the  CBODi  parameter  for  the  BOD5 
parameter,  the  effiuent  concentrations 
specified  in  paragraphs  133.102(a)(1)  and 
(a)(2)  for  BOD5  are  replaced  with 
average  CBODs  effiuent  concentrations 
of:  (1)  25  mg/1  in  a  period  of  30 
consecutive  days  (§  133.102(a)(4)(i));  and 
(2)  40  mg/1  in  a  period  of  7  consecutive 
days  (§  133.102(a)(4)(ii)).  CBOD5  effiuent 
concentrations  for  equivalent  treatment 
processes  (i.e..  TFs  and  WSPs)  can  be 
set  on  a  case-by-case  basis  where  data 
are  available  up  to  40  mg/1  in  a  period  of 
30  consecutive  days  and  60  mg/l  in  a 
period  of  7  consecutive  days 
(§  133.105(e)(1)).  The  CBOD5  parameter 
can  also  be  used  to  set  ASR  for 
treatment  equivalent  to  secondary 
treatment  where  concurrent  BODi  and 
CBOD5  data  are  available 
(§  133.105(e)(2)). 

6.  Suspended  Solids  Limits  for  WSPs 

In  1977  EPA  amended  the  secondary 
treatment  regulation  to  allow  an 
adjustment  of  the  SS  effiuent  limitations 
where  a  WSP  is  used  as  the  sole 
treatment  process,  provided  that  the 
wastewater  fiow  was  less  than  2  mgd. 
This  final  regulation  eliminates  the  2 
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mgd  "cap"  (§  133.102(c)  for  reasons 
discussed  at  48  FR  52255.  The  final 
regulation  also  changes  the  reference  in 
the  existing  §  133.103(c)  to  BOD5  effluent 
quality  achieved  by  WSPs  from 
§  133.102(a)  ("Secondary  Treatment")  to 
§  133.105(a)  ("Treatment  Equivalent  to 
Secondary  Treatment"). 

7.  Definitions 

The  final  rule  contains  a  "Definitions" 
section  (§  133.101)  that  allows  short- 
hand reference  to  key  terms.  Where 
appropriate,  the  previous  regulation  now 
uses  definitions  to  eliminate 
redundancies.  For  example,  the  terms 
"30-day  average"  and  '7-day  average" 
have  been  used  in  place  of  longer 
statements.  Changes  to  the  previous 
language  in  §§  133.102  and  133.103  have 
been  made  for  consistency  and  are  not 
substantive  in  nature.  In  addition,  cross- 
references  have  been  added  in 
previously  promulgated  sections  of  the 
regulation  to  reflect  new  amendments. 
For  example,  under  the  provisions  for 
WSPs,  references  are  made  to  §  133.105 
("Treatment  Equivalent  to  Secondary 
Treatment"). 

IV.  Responses  to  Comments  on  the 
Proposed  Regulation 

The  Agency  has  responded  to  ail 
comments  raised  by  the  public  during 
the  comment  period.  Responses  to  the 
comments  are  contained  in  a  separate 
document,  available  at  the  address 
noted  at  the  beginning  of  this  preamble. 
This  section  of  the  preamble  will  set  out 
and  address  those  comments  that  have 
raised  significant  issues. 

A.  Definition  of  Trickling  Filters  (TFs) 
and  Waste  Stabilization  Ponds  (WSPs) 
as  Facilities  Eligible  for  Treatment 
Equivalent  to  Secondary  Treatment 

The  Agency  defined  "facilities  eligible 
for  treatment  equivalent  to  secondary 
treatment"  as  including  either  a  TF  or 
WSP  as  the  principal  treatment  process 
in  the  system  (§  133.101(81)  A  number  of 
commcnters  objected  to  the  inclusion  of 
TFs  and/or  WSPs  because  such 
processes  are  capable  of  achieving 
present  secondary  treatment 
requirements.  Other  commentcrs 
objected  to  the  definition  being  too 
restrictive,  i.e.,  it  should  have  included 
other  treatment  processes  in  addition  to 
TFs  and  WSPs.  These  commenters 
suggested  adding  processes  that  provide 
significant  biological  treatment  to 
equivalent  technologies  such  as 
activated  sludge,  other  fixed  growth 
systems  and  physical-chemical 
treatment.  Some  commenters  believed 
the  definition  should  include  industrial 
treatment  plants. 


These  comments  address  one  of  the 
major  issues  in  the  proposed 
amendments  to  the  secondary  treatment 
regulation.  The  Agency  collected 
extensive  data  and  performed  detailed 
analyses  in  reaching  its  determination 
regarding  what  facilities  should  be 
defined  as  providing  treatment 
equivalent  to  secondary  treatment.  The 
preamble  to  the  proposal  discussed  this 
work  in  detail  but  it  is  appropriate  to 
review  that  work  here  as  a  further 
explanation  of  the  basis  for  the 
Agency's  selection  of  TFs  and  WSPs  as 
those  treatment  processes  equivalent  to 
secondary  treatment. 

The  Agency  beUeves  that  any 
relaxation  of  secondary  treatment 
requirements  under  section  23  of  Pub.  L. 
97-117  by  deeming  a  facility  provides 
treatment  equivalent  to  secondary 
treatment  must  be  based  on:  (1)  A 
determination  that  secondary  treatment 
requirements  cannot  be  met  consistently 
through  the  use  of  a  given  biological 
treatment  process,  and  (2)  for  such 
biological  treatment  process,  a 
determination  that  a  given  facility 
cannot  consistently  achieve  secondary 
treatment  requirements.  The  following 
discussion  describes  the  methodology 
by  which  a  treatment  process  would  be 
classified  as  capable  of  providing  either 
"treatment  equivalent  to  secondary 
treatment,"  or  as  capable  of  providing 
'secondary  treatment"  and  the  basis  of 
determining  the  level  of  effluent  quality 
that  is  attainable  by  facilities  that;  (1) 
Use  an  equivalent  treatment  process, 
and  (2)  cannot  consistently  achieve 
secondary  treatment  requirements. 

In  developing  the  definition  of 
"facilities  eligible  for  treatment 
equivalent  to  secondary  treatment."  the 
Agency  took  into  account  the  specific 
references  in  the  Act  to  biological 
treatment.  TFs.  WSP's.  and  oxidation 
ditches.  As  a  further  refinement  and  to 
ensure  consideration  of  other  types  of 
biological  treatment  systems.  EPA 
studied  324  existing  biological  treatment 
facilities  to  determine  whether 
differences  in  wastewater 
characteristics,  treatment  process, 
design,  size  and  age  of  facility,  location, 
climate,  or  cost  factors  required  the 
development  of  separate  standards  for 
certain  classes  of  facilities. 

The  Agency  analyzed  at  least  two 
years  of  performance  records  from  each 
facility,  and  described  the  operational 
limitations,  process  variability,  and 
process  reliability  of  each  facility  with 
respect  to  meeting  the  existing 
secondary  treatment  requirements.  The 
sample  included  the  following  process 
types  and  number  of  facihties: 
conventional  activated  sludge  (66). 


contact  stabilization  activated  sludge 
(57,)  extended  aeration  activated  sludge 
(28),  oxidation  ditches  (26),  rock  media 
TFs  (64),  plastic  media  TFs  (17), 
rotating  biological  contactors  (27).  and 
WSP's  (37). 

The  performance  data  for  each  of  the 
324  facilities  in  the  data  base  were 
analyzed  to  estimate  an  effluent  quality 
value  which  the  given  facility  rarely 
exceeds  on  a  monthly  basis.  Each  of  the 
facilities  in  the  sample  was  classified  by 
type  of  treatment  process. 

In  accordance  with  the  methodology 
described  in  more  detail  in  the 
"Technical  Support  Document,"  the 
Agency  concluded  that  TF  and  WSP 
treatment  processes  could  not 
consistently  meet  secondary  treatment 
requirements;  thus,  the  TF  and  WSP 
treatment  processes  were  classified  as 
equivalent  treatment  processes.  This 
classification  is  thus  consistent  with  the 
statutory  language  that  references 
oxidation  ponds,  lagoons  and  TFs. 

Using  the  same  methodology,  the 
Agency  concluded  that  oxidation 
ditches,  although  they  are  referenced  in 
the  statute,  could  consistently  achieve 
an  effluent  quality  equal  to  or  better 
than  current  secondary  treatment 
requirements.  Further,  the  legislative 
history  characterizes  equivalent 
treatment  processes  as:  (1)  Simpler, 
more  energy  efficient  and  easier  to 
operate  than  standard  methods,  and  (2) 
unable  to  meet  secondary  performance 
standards  consistently.  (S.  Rep.  No.  97- 
204.  97th  Cong..  1st  Sess.  18  (1981);  H.R. 
Rep.  No.  97-30.  97th  Cong.  1st  Sess.  34- 
35  (1981).]  The  Agency  finds  that 
oxidation  ditches  are  appropriately 
classified  as  a  treatment  process 
capable  of  meeting  the  current 
secondary  treatment  requirements.  All 
other  biological  treatment  processes 
were  likewise  found  to  be  capable  of 
consistently  achieving  secondary 
treatment  requirements,  and  are  thus 
classified  as  treatment  processes 
capable  of  providing  secondary 
t.-eatment. 

The  Agency  has  thoroughly 
considered  all  the  comments  on  this 
issue  and  has  concluded  that  its 
methodology  and  decisions  were 
appropriate  and  correct.  The  Agency 
has  not  made  changes  in  the  treatment 
processes  it  defines  as  equivalent  to 
secondary  treatment. 

The  legislative  intent  of  Congress 
behind  the  1981  Amendments  to  the  Act 
were  aimed  at  providing  relief  for 
smaller  communities.  The  Senate  Report 
specifically  states  that  the  1981 
amendments  only  address  municipal 
wastewater  treatment  It  is  clear  that 
equivalent  technologies  should  not  be 
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applied  to  industrial  facilities.  Section 
304(d)  of  the  Act  requires  that  the  EPA 
publish  information  on  the  degree  of 
effluent  reduction  attainable  through 
application  of  secondary  treatment.  The 
factors  considered  in  setting  effluent 
limitations  for  industrial  dischargers 
under  section  304(b)  of  the  Act  are 
distinct  from  those  of  the  304(d)  criteria. 
In  consideration  of  these  statutory 
differences.  EPA  clearly  has  authority  to 
establish  different  effluent  limitations 
for  municipal  and  industrial  discharges. 

B.  Water  Quality  Impacts 

Some  commenters  expressed  concern 
that  allowing  less  stringent  limits  for 
TFs  and  WSPs  would  adversely  affect 
water  quality. 

Section  23  of  Pub.  L  97-117  requires 
the  Agency  to  assure  that  water  quality 
will  not  be  adversely  affected  by 
deeming  facilities  equivalent  to 
secondary  treatment.  The  Agency 
believes  that  the  regulation  includes  a 
number  of  measures  which  will  prevent 
such  adverse  affects  on  water  quality. 
The  measures  include:  (1)  An  "anti- 
backsliding"  provision  which  holds 
facilities  to  their  present  level  of 
treatment  capability  when  it  is  better 
than  that  specified  for  equivalent 
treatment  and  (2)  development  of  permit 
limits  for  new  TFs  and  WSPs  to  assure 
that  such  facilities  are  designed  and 
operated  in  accordance  with  current 
design  practice.  In  addition,  the 
Agency's  permit  regulations  currently 
require  that  any  effluent  limitations 
established  in  NPDES  permits  result  in 
compliance  with  applicable  water 
quality  standards.  Thus,  no  adjustment 
of  a  TFs  or  WSP's  effluent  limitations  is 
allowed  where  a  violation  of  water 
quality  standards  would  result.  Permit 
writere  are  also  encouraged  to  develop 
seasonal  permits  for  equivalent 
treatment  processes  to  assure  that  a 
facility  is  operated  at  its  maximum 
capability  throughout  the  year. 

C.  Categorization  of  Processes 
Equivalent  to  Secondary  Treatment 

Other  commenters  opposed  the 
establishment  of  a  category  of  treatment 
processes  equivalent  to  secondary 
treatment  because  they  believe  that 
determination  of  permit  limitations 
based  on  a  facility's  capabilities:  (1) 
Places  permit  writers  and  permittees  in 
adversarial  positions  and  (2)  creates 
inequities  among  communities  and  from 
State-to-State. 

The  Agency  notes  that  section  23  of 
Pub.  L  97-117.  in  deeming  TFs  and 
WSPs  the  equivalent  of  secondary 
treatment,  effectively  requires  EPA  to 
establish  in  40  CFR  Part  133  a  category 
of  processes  which  cannot  consistently 


meet  the  current  secondary  treatment 
requirements.  We  believe  that  the 
regulations'  use  of  existing  permit 
procedures  will  help  to  minimize 
difficulties  with  implementation  since 
permittees,  States,  and  EPA  already 
have  considerable  experience  with  these 
procedures.  The  States  and  EPA  already 
have  issued,  and  will  continue  to 
provide,  guidance  to  permit  writers  on 
specific  permit  procedures  and 
performance  capabilities  of  TFs  and 
WSPs  to  help  assure  consistency  in 
implementing  the  equivalent  treatment 
provisions.  Furthermore,  as  noted  in 
section  IV.F.5,  the  Agency  has  taken  a 
number  of  steps  in  developing  and 
implementing  this  regulation  to  minimize 
inequities.  A  discussion  of  these 
measures  is  presented  in  that  section. 

D.  Discharge  Requirements  for  Ocean 
Dischargers  and  Facilities  With 
Increases  in  Wet  Weather  Flows 

The  Agency  also  received  comments 
which  indicated  a  need  to  develop 
separate  criteria  for  ocean  dischargers 
and  for  POTWs  which  are  subject  to 
short  term  increases  in  flow  during  wet 
weather. 

Variances  from  secondary  treatment 
for  ocean  dischargers  have  been 
addressed  by  Congress  in  section  301(h) 
of  Pub.  L.  92-500  and  the  regulations 
promulgated  by  the  Agency  to 
implement  section  301(h)  ah-eady 
provide  procedures  by  which  separate 
criteria  can  be  established  for  ocean 
dischargers.  The  deadline  for  301(h) 
applications  was  December  29, 1982 
(section  301(j)(l)(A)). 

With  regard  to  increases  in  flow 
during  wet  weather.  §  133.103(a)  of  this 
regulation  provides  for  special  "wet 
weather"  consideration  for  treatment 
works  which  receive  flows  from 
combined  sewers.  The  Agency  is  also 
considering  proposals  to  change  the 
percent  removal  requirement  of  the 
regulation,    i 

E.  Applicability  to  New  Facilities 

A  number  of  commenters  stated 
differing  views  on  whether  the  definition 
of  facilities  eligible  for  treatment 
equivalent  to  secondary  treatment 
should  include  new  facilities.  Six 
commenters  agreed  with  the  EPA 
Science  Advisory  Board  position  stated 
in  the  preamble  to  the  proposed 
regulation  that  new  TFs  can  be  designed 
to  meet  the  current  secondary  treatment 
requirements  and  thus  should  not  be 
eligible  for  equivalent  treatment 
requirements.  Three  commenters  took  a 
similar  position  concerning  new  WSPs. 
One  commenter  stated  that  applying  the 
equivalent  treatment  requirements  to 


new  TFs  and  WSPs  would  cause  a 
major  shift  away  from  activated  sludge 
processes.  The  commenter  believed  this 
to  be  inappropriate  because  of  recent 
improvements  in  the  activated  sludge 
process  in  terms  of  its  feasibility  for 
small  communities.  Other  commenters 
took  the  opposite  view  concerning  new 
facilities.  Three  commenters  indicated 
that  equivalent  treatment  standards 
need  to  be  applied  to  new  TFs  and 
WSPs  to  ensure  their  future  use  by  small 
communities.  One  commenter  believed 
even  more  aggressive  measures  need  to 
be  taken  to  encourage  use  of  new  TFs 
and  WSPs. 

EPA  feels  it  is  necessary  and 
appropriate  to  allow  equivalent 
treatment  requirements  for  new  TFs  and 
WSPs  in  order  to  ensure  their  continued 
use.  The  Agency  believes  it  is  the  clear 
intent  of  section  23  of  Pub.  L.  97-117  to 
encourage  continued  use  of  TFs  and 
WSPs,  particularly  because  of  the 
energy,  cost  and  operational  benefits 
they  offer  for  small  and  moderate-sized 
communities.  The  Agency  also  believes 
that  the  construction  of  new  TFs  and 
WSP  has  been  limited  since  1972 
because  they  have  difficulty  in  meeting 
the  current  secondary  treatment 
regulation.  While  the  Science  Advisory 
Board  is  correct  in  asserting  that  new 
TFs  can  be  designed  to  meet  the  existing 
secondary  treatment  requirements,  it 
appears  that  such  processes  are  often 
considered  not  as  reliable  as  other 
secondary  treatment  processes. 

The  requirement  that  the  permitting 
authority  set  standards  for  new  TFs  and 
WSPs  based  on  current  design  practice 
will  ensure  that  such  facilities  are 
designed  and  operated  to  their  full 
capability.  The  Agency  further  believes 
that  while  it  is  important  to  actively 
encourage  new  TFs  and  WSPs.  such 
measures  will  not  cause  a  major  shift 
away  from  other  processes  such  as 
activated  sludge.  Section  23  of  Pub.  L, 
97-117  was  intended  primarily  to 
recognize  that  smaller  communities 
using  TFs  or  WSPs  generally  have  less 
capability  to  meet  secondary  treatment 
standards  than  large  communities  have 
to  achieve  more  stringent  levels  of 
treatment.  Activated  sludge  and  other 
currently  used  biological  and  physical- 
chemical  treatment  processes  will 
undoubtedly  continue  to  be  widely 
applied,  particularly  by  larger  and  more 
densely  settled  communities,  because  of 
their  smaller  land  requirements  and 
their  adaptability  to  the  variety  of 
situations  encountered  by  municipal 
dischargers. 
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F.  BOD  and  SS  Limitations  for 
Trcatmpnt  Equivalent  to  Secondary 
Trfalnirnt 

1.  Appropriateness  of  Selected 
Limitdtions 

Nineteen  commenters  agreed  thai  the 
BOD-,  and  SS  limitations  proposed  for 
treatment  equivalent  to  secondary 
treatment  (§§  133.105  (a),  (h)  and  (c))  are 
a  correct  and  reasonable 
characterization  of  TF  and  WSP 
performance  capability.  Wisconsin 
indicated  that  ali  TFs  and  W'SPs  in 
Wisconsin  are  capable  of  achieving  the 
existing  30  mg/1  BOD,  and  SS 
limitations  with  only  mmor  excursions. 

While  the  State  of  Wisconsin 
disagreed  with  the  effluent 
concentrations  specified  for  equivalent 
treatment  on  the  grounds  that  TFs  and 
WSPs  in  its  State  could  do  belter,  four 
other  States  which  did  similar  analyses 
indicated  that  the  values  in  §  133. 105  are 
an  accurate  description  of  TF  and  WSP 
performance  in  their  States.  EPA  does 
not  dispute  the  analysis  done  by  the 
State  of  Wisconsin,  but  attributes  this 
difference  primarily  to  the  variations  in 
design  criteria  used  in  various  States. 
The  values  indicated  in  §  133.105  were 
developed  from  a  nationwide  sampling 
of  facilities  and  could  logically  differ 
from  the  values  observed  in  a  particular 
State. 

2.  Case-by-Case  Approach  to  BOD  and 
SS  Limitations 

Several  commenters  did  not  support 
the  proposed  effluent  limitations  in 
§  133.105  and  suggested  alternatives  for 
determining  the  treatment  requirements 
for  equivalent  treatment  on  a  case-by- 
case  basis.  The  comments  included  the 
following  recommendations:  (a)  Retain 
existing  secondary  treatment 
requirements  and  allow  case-by-case 
adjustments  based  on  facility's 
capability  and  the  effects  of  climate  on 
its  operation:  (b)  case-by-case 
adjustments  should  not  exceed  a 
facility's  present  mass  discharge 
assuming  30  mg/1  BODs  and  SS  were 
being  achieved  and  should  be  allowed 
only  after  assuring  that  existing 
secondary  treatment  limits  cannot  be 
achieved  through  industrial 
pretreatment  and/or  reasonable 
additions  to  the  facility:  (c)  case-by-case 
adjustment^  should  be  temporary  and 
require  achieving  the  existing  30  mg/1 
BODj  and  SS  within  5-10  years:  and  (d) 
case-by-case  adjustments  should  be 
based  on  a  certification  of  meeting 
specified  design  and  operation  criteria 
instead  of  numerical  limits. 

The  use  of  a  case-by-case  approach  as 
suggested  by  several  commenters  does 
not  disagree  in  prmciple  with  the 

r 


method  selected  by  the  Agency  to 
implement  the  equivalent  treatment 
provisions.  The  differences  are  mainly 
in  the  degree  to  which  the  case-by-case 
approach  is  applied  and  the  criteria 
used  in  applying  the  case-by-case 
decisions.  The  case-by-case  aspects  of 
Ihe  equivalent  treatment  methodology 
being  promulgated  by  EPA  include;  (1) 
Use  of  technology  based  "not  to  exceed' 
effluent  limitations  which  allows  States 
Ihe  flexibility  to  set  their  standards  at 
any  appropriate  value  between  the 
existing  secondary  treatment 
requirements  and  the  national  limits  for 
equivalent  treatment;  (2)  and  anti- 
backsliding  requirement  to  hold 
facilities  to  their  existing  level  of 
treatment  when  it  is  more  stringent  than 
the  national  or  State  requirements  for 
TFs  and  WSPs;  (3)  use  of  the  permitting 
authority's  experience  for  setting 
requirements  for  new  TFs  and  WSPs 
that  could  \>v  more  stringent  than 
national  or  Slate  levels  if  achievable 
based  on  the  permitting  authority's 
assessment  of  design  capability  and 
geographical  and  climatic  conditions:  (4) 
authorization  of  alternative  State 
requirements  to  account  for  variations  in 
performance  from  State-to-State.  and  (5) 
assuring  compliance  with  applicable 
water  quality  standards  when  permit 
limitations  for  equivalent  treatment 
facilities  are  established  or  revised.  The 
Agency,  however,  believes  that  it  is  also 
important  to  establish  numerical  values 
which  describe  TF  and  WSP 
performance  on  a  nationwide  and. 
where  appropriate,  Statewide  basis. 
These  values,  which  can  be  applied 
directly  to  many  facilities  eligible  for 
permit  adjustments,  greatly  speed  and 
simplify  the  permitting  and  compliance 
monitoring  processes  and  provide  a 
relative  degree  of  national  and 
Statewide  consistency. 

The  Agency  does  not  agree  with  the 
comment  which  advocated  limiting  the 
mass  discharge  from  facilities  using 
equivalent  treatment  limitations  to  the 
existing  level  based  on  achieving  30  mg/1 
BODs  and  SS.  The  comment  that  permit 
limitations  should  revert  back  to 
existing  secondary  requirements 
recommends  a  similar  approach.  Such 
requirements  would  provide  only  limited 
relief  to  those  facilities  which  are 
presently  underloaded  or  can 
significantly  reduce  influent  flows  by 
means  of  sewer  rehabilitation  or  water 
conservation.  The  Agency  does  not 
believe  that  such  limited  measures  are 
consistent  with  the  intent  of  Congress  in 
enacting  section  23  of  Pub.  L.  97-117  As 
indicated  elsewhere  in  this  notice,  the 
anti-backsliding  requirement  of 
§  133  105(0  VN'ill  mii.imize  any  increases 
in  mass  loadings  resulting  from 


implementation  of  these  provisions. 
Also  assurances  that  water  quality 
standards  must  be  maintained  will 
preclude  increases  in  mass  loadings 
which  could  be  detrimental  to  receiving 
waters 

One  of  these  same  commenters 
recommended  that  adjustments  for 
equivalent  treatment  be  allowed  only 
after  assuring  that  the  existing 
secondary  treatment  limits  cannot  be 
achieved  through  industrial 
pretreatment  and/or  reasonable 
additions  to  the  facility  (i.e..  chemical 
addition  for  TFs  or  aeration  for  WSPs). 
The  Agency  agrees  that,  where 
applicable,  permitting  authorities  must 
consider  the  effect  of  pretreatment  as 
part  of  their  determination  of  "effluent 
values  achieved  through  proper 
operation  and  maintenance  of  the 
treatment  works"  (5  133.105(e))  As 
discussed  elsewhere  in  this  sprt:t)n  of 
the  preamble,  the  Agency's  position  on 
additions  to  TFs  and  WSPs  is  that 
additions  should  be  used  where 
necessary  for  a  TF  or  WSP  facility  to 
meet  its  applicable  standards,  but 
should  not  be  required  for  ail  facilities 

3.  Seasonal  Effluent  Limitations 

Five  commenters  recommended  use  of 
seasonal  effluent  limitations  for 
equivalent  treatment  (i.e..  allow  less 
stringent  limits  only  during  cold  " 
weather)  to  assure  maximum 
performance  of  facilities  on  a  year  round 
basis. 

The  Agency  agrees  that  permit  writers 
should  consider  seasonal  effluent 
limitations  on  a  case-by-case  basis. 
Seasonal  limitations  are  particularly 
encouraged  in  those  situations  where 
significant  improvement  in  effluent 
quality  can  be  achieved  to  enhance 
receiving  water  quality.  However, 
requiring  seasonal  limitations  for  all 
dischargers  would  unnecessarily 
complicate  the  permitting  process  while 
achieving  onl>  relativeU  minor    " 
reductions  in  the  amount  of  pollutants 
discharged.  Seasonal  limitations  are 
also  discussed  in  other  parts  of  this 
notice. 

4.  Use  of  7  and  30  Consecutive  Day 
Averages 

Two  commenters  obiected  to 
specification  of  7  and  30  consecutive 
day  averages  because  their  use  would 
require  continuous  calculation  of  rolling 
averages  if  applied  directly  for  permit 
monitoring  and  compliance  purposes. 
These  commenters  believe  that  it  is 
more  appropriate  to  use  weekly  and 
monthly  averages  in  the  secondary 
treatment  regulations.  Similarly,  one 
commenter  stated  that  the  7-day  average 
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is  not  meanin^l  for  smaller  facilities 
which  sample  two  times  per  month  or 
less. 

The  Agency  believes  that  the  use  of  7 
and  30  consecutive  day  averages  is 
necessary  to  accurately  analyze  and 
describe  treatment  plant  perfomMnce 
for  standard  setting  purposes.  However, 
this  does  not  preclude  the  current 
practice  of  using  appropriate  calendar 
measurements  for  permit  monitoring  and 
compliance.  Thus  the  regulation  being 
promulgated  today  in  no  way  impairs 
the  permit  writers  ability  to  use  permit 
monitoring  and  compliance  procedures 
appropriate  for  small  facilities. 

5.  Sixty-Five  Percent  Removal 

Two  commenters  disagreed  with  the 
65  percent  removal  requirement  in  the 
equivalent  treatment  limitations  and 
stated  that  percent  removal  is  not  an 
appropriate  measure  of  acceptable 
treatment  performance. 

The  Agency  included  a  percent 
removal  requirement  in  the  equivalent 
treatment  limitations  to  parallel  the 
current  definition  of  secondary 
treatment.  The  Agency  selected  65 
percent  based  on  removal  efficiencies 
studied  prior  to  proposal  (see  4a  FR 
52264).  However,  the  Agency  recognizes 
that  certain  equivalent  treatment 
facilities  with  very  dilute  influents  may 
experience  difficulties  with  the  65 
percent  removal  requirement  which  are 
similar  to  those  resulting  from  the  85 
percent  removal  requirement  for 
secondary  treatment.  A  recently 
published  Notice  of  Availability  solicits 
additional  comment  on  the  percent 
removal  requirements  in  the  secondary 
treatment  regulation. 

6.  Setting  Standards  Based  on  the 
Median  Facility 

Seven  commenters  disagreed  with 
setting  the  effluent  limitations  for 
equivalent  treatment  based  on  the 
performance  of  the  median  facility.  Four 
of  the  commenters  took  the  view  that 
use  of  the  median  facility  is  too 
restrictive  and  excludes  50  percent  of 
the  plants  eligible  for  equivalent 
treatment  requirements.  The  other  three 
commenters  took  the  opposite  position. 
These  commenters  believed  that  use  of 
the  median  facility  is  not  sufficiently 
restrictive  and  gives  the  impression  that 
too  many  TFs  and  WSPs  cannot  meet 
the  existing  secondary  treatment 
requirements. 

The  andysis  used  to  develop  effluent 
iimitatiana  bm  equivalent  treatment  (i.e., 
95th  penxntite  value  for  the  median 
facility)  was  selected  by  the  Agency 
because  it  is  a  statistically  valid  method 
for  asaeasiag  tbe  ^rformance  of 
waateMater  treatment  facilities. 


In  this  analysis,  the  number  of 
facilities  which  cannot  achieve  the 
effluent  requirements  are  reduced 
because  the  median  value  is  based  on 
only  those  TFs  and  WSPs  which  were 
not  achieving  the  existing  seconddry 
treatment  requirements.  Furthermore, 
States  have  the  authority  to  set 
alternative  requirements  where  the 
national  values  do  not  adequately 
account  for  TF  or  WSP  performance  in 
their  State.  Likewise,  it  is  also  agreed 
that  a  significant  number  of  facilities  are 
by  definition  capable  of  better 
performance  than  effluent  limitations 
which  are  set  by  using  the  median 
facility.  However,  the  regulation  being 
promulgated  today  holds  facilities  to 
their  existing  level  of  performance  when 
they  are  achieving  better  effluent  quality 
than  allowed  for  equivalent  treatment. 

7.  Operation  and  Design  of  Facilities 

Two  commenters  questioned  whether 
the  facilities  used  for  the  analysis  were 
properly  designed  and  operated. 
Another  commenter  suggested  that  EPA 
evaluate  the  design  and  operation  of  the 
facilities  considered  in  the  analysis  to 
determine  why  those  in  group  A 
(average  BOD  and  SS  less  than  or  equal 
to  30  mg/1)  performed  better  than  those 
in  group  B  (average  BOD  and  SS  greater 
than  30  mg/1). 

Where  a  particular  facility  had  erratic 
or  questionable  performance  data,  the 
design  and  operational  criteria  were 
.individually  evaluated.  Using  this 
procedure,  a  number  of  facilities  were 
excluded  from  the  analysis  because  they 
were  not  properly  designed  or  operated. 

However,  it  was  not  practical  nor 
necessary  for  the  Agency  to  conduct  a 
detailed  evaluation  of  design  and 
operational  criteria  for  all  324  facilities 
used  in  the  analysis. 

8.  Distinguishing  Between  Different  TFs 
and  WSPs 

One  commenter  suggested  that  the 
analysis  should  distinguish  between 
different  types  of  TFs  and  WSPs  (i.e.. 
standard  rate  and  high  rate  TFs  and 
facultative  and  aerated  WSPs). 

The  Agency  agrees  that  performance 
capabilities  vary  for  different  iypes  of 
TFs  and  WSPs.  However,  other  factors 
such  as  climate  and  State  design 
standards  can  also  similariy  affect 
performance  capability.  For  this  reason 
separate  analyses  and  limitations  which 
account  for  all  the  factors  that  affect  TF 
and  WSP  performance  would  not  be 
practical  for  setting  national  standards. 
However,  the  permitting  authority  may 
consider  such  factors  when  setting 
limitations  for  individual  facilities  or 
developing  alternative  State 
requirements. 


9.  Statistical  Analysis 

Several  commenters  questioned  why 
the  90th  percentile  is  used  for  setting  SS 
for  WSPs  (§  133.103(c))  and  the  95th 
percentile  is  used  for  equivalent 
treatment  limitation  (§  133.105). 

The  95th  percentile/median  facility 
methodology  requires  at  least  two  years 
of  data  for  a  statistically  significant 
number  of  facilities.  These  data  were 
available  in  the  case  of  the  limitations 
developed  for  treatment  equivalent  to 
secondary  treatment.  Only  a  limited 
amount  of  data  were  available  to  set  SS 
limitations  for  WSPs  on  a  State-by-Sfate 
basis  in  1977  when  these  limitations 
were  set.  A  more  rigorous  analysis  using 
the  95th  percentile  value  for  the  median 
facility  is  possible  for  other  pollutant 
parameters  for  which  there  is  design 
and  operational  control  such  as  BODs 
and  SS  from  TFs  and  BODs  from  WSPs. 

10.  Separate  BOD  and  SS  Limitations 

One  commenter  stated  that  the  BOD 
and  SS  limitations  should  be  developed 
separately.  Using  this  approach,  BOD 
and  SS  limitations  would  not 
necessarily  be  the  same  numerical 
values. 

The  Agency  performed  separate 
analyses  for  BOD5  and  SS  limitations. 
While  the  derived  values  were  not 
exactly  the  same,  they  were  close 
enough  to  result  in  the  same  numerical 
values  when  rounded  off  for  the  purpose 
of  standards  setting.  This  result  is 
consistent  with  the  fact  that  the  ratio  of 
SS  to  BOD  in  biological  secondary 
effluents  is  typically  1:1.  except  for 
WSPs.  where  the  ratio  can  be  3:1  or 
greater.  This  fact  is  currently  addressed 
by  higher  State-by-State  SS  limits  set  in 
accordance  with  §  133.103(c). 

G.  Alternative  State  Requirements 
fASRsJ 

1.  The  Process 

Several  commenters  supported  the 
proposed  ASR  approval  methodology. 
One  commenter  objected  and  suggested 
that  States  should  apply  to  EPA  with 
supporting  data  for  ASRs  and  that  EPA 
should  then  propose  and  promulgate 
ASRs  once  the  satisfied  values  are 
correct.  Further,  the  commenter 
suggested  that  ASRs  should  have  an 
expiration  date,  in  order  to  keep  the 
public  involved  and  have  flexibility  to 
allow  for  changes  in  the  state-of-the-art. 

We  cannot  concur  with  the  suggestion 
for  EPA  promulgation  because  the 
proposed  process  will  provide  for  full 
public  involvement  and  a  promulgation 
requirement  would  unnecessarily  add  to 
the  Agency's  burden  of  issuing 
regulations  at  a  time  when  the  Agency  is 


Federal  Register  /  Vol.  49.  No.  184  /  Thursday.  September  20.  1984  /  Rules  and  Regulations      36995 


attempting  to  streamline  its  existing 
regulations  and  avoid  unnecessary  new 
ones  and  delegate  water  quality 
management  program  administration  to 
the  States. 

The  Agency  intends  that  the  ASR 
approval  process  will  be  similar  to  the 
process  used  in  setting  SS  limitations  for 
WSPs.  The  State  shall  submit 
preliminary  data  and  analysis  to  the 
Agency  to  insure  that  the  State's 
preliminary  assessment  is  correct.  Upon 
preliminary  review  by  the  Agency,  the 
State  must  provide  notice  and 
opportunity  for  public  comment  on  its 
proposed  ASR.  After  considering  the 
public  comments,  the  State  will  then 
resubmit  its  data  and  analysis  on  the 
proposed  ASR  for  final  EPA  approval. 
The  EPA  Regional  Office  will  notify  the 
State  of  approval.  The  Agency,  will 
publish  the  approved  ASRs  in  the 
Federal  Register  as  a  notice  to  the 
public. 

Regarding  the  suggested  promulgation 
of  a  date  by  which  ASRs  must  be 
submitted  for  approval,  we  believe  this 
would  be  too  rigid  and  unnecessary, 
EPA  will  amend  the  secondary 
treatment  regulation,  including 
allowances  for  State  adjustments,  from 
time  to  time  as  the  state-of-the-art 
changes.  The  ASR  methodology  also 
allows  States  to  request  EPA  approval 
for  revised  ASRs  at  any  time  additional 
data  becomes  available. 

2.  ASR  Methodology  and  State 
Flexibility 

Two  commenters  said  the  Agency 
should  give  States  flexibility  in 
establishing  ASRs. 

We  believe  that  the  regulations 
provide  sufficient  flexibility.  The 
Agency  has  specified  the  overall 
approach  in  §  133.105(d)  and  provided 
guidance  on  statistical  sampling  and 
analysis  in  the  technical  support 
document.  This  avoids  unnecessarily 
rigid  requirements  for  the  analytical 
process  and  at  the  same  time  assures 
that  the  States  will  be  reasonably 
consistent  in  their  approaches. 

3  ASR  Guidelines 

One  commenter  called  for  EPA 
issuance  of  specific  ASR  guidelines  for 
use  by  the  States  in  establishing 
alternative  requirements;  these 
guidelines  should  be  publicly  reviewed 
prior  to  their  use  by  the  States. 

The  Agency  believes  that  the  ASR 
guidelines  in  the  technical  support 
document  are  sufficently  detailed  to 
assure  reasonable  consistency  among 
the  States.  More  specific  detailed  ASR 
guidelines  might  not  apply  to  some  State 
situations  and  their  specificity  might 
actually  curtail  their  usefulness. 


Furthermore,  the  requirement  in 
S  133.105(d)  that  ASRs  must  be 
approved  by  EPA  provides  an  additional 
check  to  assure  that  States  have 
properly  implemented  the  ASR 
methodology.  Under  the  adopted 
approach,  the  ASR  requirements  and 
guidelines  are  actually  part  of  the 
regulations  and  the  technical  support 
document.  Thus,  these  requirements  and 
guidelines  have  already  been  publicly 
reviewed  prior  to  application. 

4.  Winter  Data  and  ASRs 

One  commenter  noted  that  ASR 
methodology  would  result  in  an  extreme 
value  if  only  wintertime  data  were  used 
for  the  20  data  points  necessary  to 
determine  the  95th  percentile.  Using  this 
approach,  the  ASR  would  be  the  second 
highest  value  occurring  during  five  years 
of  wintertime  operation. 

We  agree.  The  Agency  intended  that 
representative  year-round  data  (i.e., 
data  for  all  seasons  for  at  least  20 
consecutive  months)  be  used  to 
determine  95th  percentile  performance 
of  a  given  treatment  facility. 

5.  Contiguous  Geographical  Area 

One  commenter  asked  whether  the 
reference  to  "appropriate  contiguous 
geographical  area"  requires  one  State  to 
use  another  State's  data  in  establishing 
ASR's,  particularly  when  the 
neighboring  State's  design  criteria  are 
less  stringent? 

The  Agency's  answer  to  this  question 
is  no.  A  State  is  allowed,  but  not 
required,  to  use  data  from  adjacent 
States  for  its  ASR  analysis. 

H.  NPDES  Permit  Adjustments 

1.  Objections  to  the  Regulation's  Anti- 
Backsliding  Provisions 

Several  commenters  favored  allowing 
equivalent  treatment  facilities  producing 
higher  quality  effluents  than  the  "not  to 
exceed"  45  mg/1,  30-day  average  limits 
to  blackslide  to  this  limit.  They  believe 
this  anti-backsliding  provision 
(§  133.105(f)(1))  is  inequitable  for 
facilities  which  have  made  a 
concentrated  effort  to  maximize 
treatment  and  unnecessarily 
complicates  the  permit  writer's  task 
since  it  is  doubtful  that  the  State.  EPA. 
and  the  community  will  all  agree  on 
what  standards  an  existing  facility  can 
meet. 

The  Agency  strongly  supports 
retention  of  the  anti-backsliding 
provision  in  this  regulation  because  it 
ensures  that  for  facilities  at  design  flow, 
levels  of  effluent  quality  that  are  already 
achieved  by  a  facility  must  be 
maintained  to  avoid  increased  pollutant 
loads.  (Underloaded  facilities  are  further 


addressed  in  the  next  section.)  Further, 
some  TFs  designed  to  meet  effluent 
limitations  more  stringent  than  the  45 
mg/1,  30-day  average  limits,  have 
involved  investments  in  special  features, 
additional  facilities  or  added  capacities 
necessary  to  ensure  attainment  of  the 
limits.  Allowing  such  facilities  to 
backslide  would  negate  the  pollution 
control  benefits  produced  by  the 
investments  in  those  extra  features.  We 
note  that  the  permitting  authority  will 
make  the  final  decision  as  to  the  effluent 
quality  attainable  from  an  existing 
facility. 

2.  Anti-Backsliding  Relative  to 
Additional  Flows 

Several  commenters  observed  that  if 
effluent  limitations  for  facilities  which 
are  presently  below  design  capacity  are 
set  at  the  level  of  their  current 
performance,  these  facilities  would  be 
restricted  from  accepting  the  additional 
flows  for  which  they  were  des'gned. 
They  favored  setting  effluent  limitations 
achievable  at  design  capacity. 

The  anti-backsliding  provision  of  the 
NPDES  permit  adjustment  process  does 
not  restrict  an  underloaded  facility  from 
moving  toward  its  design  capacity  as 
the  commenters  suggest.  If  a  plant  is 
currently  underloaded  in  terms  of  its 
design  conditions,  it  is  appropriate  for 
the  permit  effluent  limitations  to  reflect 
the  actual  flow  condition  plus  the 
expected  increase  during  the  permit 
term.  For  most  facilities  with  minor  flow 
increases  over  the  permit  term,  the 
expected  flow  volume  approach  should 
be  adequate  for  permitting.  However,  in 
some  situations  such  as  new  facilities, 
permits  with  a  two-tier  permit  approach 
could  be  used.  The  two-tier  permit 
would  have  separate  permit  limits  for 
the  current  flow  condition  and  the 
ultimate  flow  expected  during  the  permit 
term  (pollutant  limits  established  for  the 
ultimate  flow  must  be  as  least  as 
stringent  as  the  limits  established  for  the 
current  flow).  In  no  case  can  the 
pollutant  limits  be  less  stringent  than 
allowed  by  Part  133, 

The  Agency  notes  that  it  is  clearly  not 
our  intent  that  the  above  approach  be 
used  for  facilities  which  are  presently  at 
their  design  capacity.  Permit  limits  for 
facilities  which  are  at  design  capacity 
must  require  that  the  present  level  of 
treatment  be  maintained.  These 
facilities  will  not  be  allowed  to 
"backslide"  to  45  mg/1  BOD>  and  SS  as 
a  means  of  allowing  additional  flows  to 
the  plant. 

3  By-Passing 

Another  commenter  noted  that  some 
facilities  eligible  for  equivalent 
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treatment  requirements  are  presently 
by-pas«nf  wastewater  flows  m  order  to 
achieve  the  present  secondary  treatment 
limitations.  This  commenter  supported 
adiusting  effluent  Citations  for  these 
fadiities  to  those  achievable  when 
treatHig  presentty  by-passed  flows.  We 
agree  that  the  efHuent  limitations  should 
be  adjusted  to  account  for  those 
attainable  when  the  by-passed  flows  are 
treated. 

4.  Minor  Components  Which  Improve 
Performance 

One  commenter  notes  that  the 
preamble  to  the  proposed  regulation 
ihdicates  that  TF/WSP  facilities  with 
"add-ons"  (i  e.,  covers  forTFs  and  sand 
filters  or  aeration  for  WSPs)  are  not 
excluded  from  the  provisions  for 
equivalent  treatment.  The  preamble  also 
states  that  add-oos  can  significantly 
improve  TF/WSP  performance  at  a 
relatively  low  cost.  This  commenter 
requested  the  Agency's  position 
concerning  add-ons*  particularly 
whether  the  improved  performance 
resulting  from  add-ons  should  be 
considered  when  setting  the  equivalent 
treatment  limitations  for  a  facility. 

The  Agency's  position  is  that  where 
add-ons  are  already  in  place  for  existing 
equivalent  facilities,  the  permitting 
authority  generally  should  consider  the 
performance  of  the  overall  treatment 
facility  including  the  add-ons,  when 
setting  the  effluent  limitations.  However, 
in  the  case  of  chemical  addition  for 
trickling  filters,  facility  performance  can 
be  determined  without  considering  the 
chemical  addition  because  the  Agency 
would  not  want  to  force  continued  use 
of  chemical  addition  in  light  of  its  high 
operation  costs  and  adverse  impacts  on 
sludge  mahagement.  The  permitting 
authority  need  not  consider  the 
increased  performance  capabilities 
resulting  from  add-ons  when  setting 
effluent  limitations  for  new  equivalent 
treatment  facib'ties.  Nevertheless,  for 
new  facilities,  advances  in  the  state-of- 
the-art  (e.g.,  use  of  plastic  media  to 
improve  the  efficiency  of  the  biological 
reaction  or  flocculation  channels  to 
improve  clarifier  efficiency)  should  be 
considered  where  data  are  available  to 
the  State  for  standards-setting  purposes. 

One  commenter  stated  that  the 
Agency  should  not  require  the  use  of 
add-ons  fior  TF/WSP  unless  needed  for 
water  quality  purpose*  As  previously 
discussed,  the  Agency  does  not  require 
the  use  of  add-ons  for  new  TF/WSP  but 
does  require  accounting  for  their 
performance  effects  in  establishing 
effluent  limitations  for  existing 
equivalent  treatment  facilities.  We 
agree,  however,  that  add-ons  should  be 
actively  enoooraged  as  means  of 


allowing  smaller  communities  to  use  TFs 
or  WSPs  to  meet  more  stringent  wafer 
quality-based  limitations. 

5.  Permitting  New  Facilities 

Several  commenters  noted  that  the 
procedure  for  establishing  effluent 
limitations  for  new  facilities  is  unclear 
and  that  new  facilities  can  be  designed 
to  achieve  different  levels  of  treatment. 
They  asked  when  the  level  of  treatment 
for  new  facilities  would  be  set  (i.e.,  prior 
to  design  or  after  operation  commences) 
and  who  would  set  the  discharge 
standards  (i.e..  the  permitting  authority 
or  the  design  engineer).  They  also  noted 
that  use  of  the  term  "registered 
engineer"  in  §  133.105(e)(2)  incorrectly 
implies  that  the  design  engineer,  not  the 
permitting  authority,  establishes  permit 
limitations  for  new  facilities  receiving 
equivalent  treatment  standards. 

The  Agency  concurs  that  procedures 
for  setting  limits  for  new  equivalent 
treatment  facilities  should  be  clarified 
and  has  done  so  as  explained  below. 
First  we  have  always  intended  that  the 
permitting  authority,  not  the  design 
engineer,  should  establish  the  limits  for 
such  facilities  based  on  its  permitting 
experience.  The  regulations  have  been 
changed  to  clarify  this  point.  Second,  the 
permitting  authority,  using  the  criteria  in 
§  133.105(f)(2),  should  develop  separate 
sets  of  eff.uent  limitations  to  be  apphed 
to  new  TFs  and  WSPs  within  a  State  or 
contiguous  geographical  area.  Third,  in 
developing  these  standards,  the 
permitting  authority  should  analyze 
performance  data  in  its  State  or 
geographical/climatic  region  for  recently 
constructed  facilities,  and  consider 
advances  in  the  State-of-the-art  as 
reflected  in  the  Agency's  technical 
bulletins  and  technology  transfer 
publications.  We  suggest  an  analysis  of 
performance  data  for  recently  built 
facilities  similar  to  that  the  Agency  used 
for  setting  the  standards  in  the 
regulation  for  existing  facilities.  This 
analysis  should  be  done  initially  by 
each  State  at  the  time  this  regulation  is 
promulgated  and  fh>m  time-to-time 
thereafter  to  account  for  any  advances 
in  technology.  The  results  of  these 
analyses  (in  terms  of  achievable  effluent 
quality  for  new  TFs  and  WSPs)  would 
be  disseminated  to  municipal  officials 
and  design  engineers  within  the  State 
for  planning  and  design  purposes. 

Additional  guidance  on  setting  permit 
limitation  for  new  TFs  and  WSPs  is 
contained  in  the  Technical  Support 
Document.  As  indicated  in  that 
document,  the  permitting  authority's 
assessment  of  TF  and  WSP 
performance,  based  on  current  design 
practice,  should  be  done  initially  by 
each  State  at  the  time  this  regulation  is 


promulgated  and  from  time-to-ttme 
thereafter  to  account  for  any  advances 
in  technology. 

Finally,  the  implementation  of  the 
proposed  rule  will  not  alter  the  typical 
facility  planning  process  as  it  now 
exists.  When  a  community  undertakes 
its  analysis  to  determine  the  most  cost- 
effective  treatment  process,  the 
community's  engineer  will  estimate  the 
costs  of  building  a  TF  facihty  based 
upon  achieving  effluent  standards 
specified  by  the  NPDES  permitting 
authority.  Should  the  community  choose 
to  build  a  TF  facility,  the  community's 
engineer  must  then  design  the  facility  to 
comply  with  the  standard  set  by  the 
permitting  authority. 

6.  Inequities  From  Case-by-Case 
Decisions 

Two  commenters  suggested  the 
Agency  should  guard  against  the 
inequity  of  "penalizing"  facilities 
already  in  compliance  while 
"rewarding"  other  facilities  not  in 
compliance  with  less  stringent 
standards  (particularly  those 
discharging  to  the  same  stream).  They 
said  more  specific  guidance  is  necessary 
to  avoid  inconsistencies  and  inequities 
among  Stales  and  among  facihties. 

Since  we  sliare  these  equity  concerns, 
we  have  taken  steps  to  minimize 
inequities  although  they  cannot  be 
entirely  avoided.  First,  effluent 
limitations  for  new  equivalent  treatment 
facilities  will  be  set  uniformly  on  a  State 
or  area-wide  basis.  While  effluent  limit 
differences  may  result  where  States  set 
alternative  requirements,  we  anticipate 
'hat  relatively  few  States  will  exercise 
this  option  and  that  ASRs  will  only 
marginally  exceed  the  national  values. 
In  the  vast  majority  of  cases,  any 
differences  will  be  limited  by  the  45 
mg/1  BOD.,  and  SS  values  .set  in  the 
regulation.  Effluent  limit  differences 
among  existing  facilities  based  on  the 
anti-backsliding  provisions  will  exist. 
However,  these  differences  will  be 
limited  largely  to  variations  of  operation 
and  maintenance  requirements  and 
costs  among  facilities.  Such  variations 
among  equivalent  treatment  facilities 
would  not  be  great  because  wide 
disparities  of  operation  and 
maintenance  costs  would  not  be 
expected  within  similar  types  and  sizes 
of  facilities. 

7.  Assuring  That  Water  Quality  Will  Not 
Be  Adversely  Impacted 

Some  commenters  asked  that  the 
Agency  clearly  articulate  that  permit 
adjustments  for  equivalent  treatment 
will  not  be  allowed  if  water  quality  will 
be  adversely  impacted;  the  procedure 
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for  providing  this  assurance  must  be 
clearly  specified  and  implemented  prior 
to  making  individual  permit 
adjustments. 

The  Agency  shares  this  concern  and 
has  therefore  already  included  a 
provision  in  its  NPDES  permit 
regulations  requiring  that  any  effluent 
hmilations  established  in  permits  result 
in  compliance  with  applicable  water 
quality  standards,  State  effluent 
requirements,  and  other  provisions  of 
the  Act. 

/.  Two  MGD  Flow  Limitation  for  WSPs 
EligU)le  for  EffLent  SS  Adjustments 

Some  commenters  opposed  the 
proposed  removal  of  the  2  mgd  flow 
limitation  for  WSP  effluent.  They  noted 
that  removing  the  "cap"  will  provide  an 
incentive  for  construction  of  these 
facilities  in  areas  which  would  have 
otherwise  installed  more  effective 
systems.  Further,  applying  equivalent 
treatment  requirements  (i.e.,  BODj  and 
SS  limits  for  both  TF  and  WSP)  to  larger 
facilities  could  cause  serious 
environmental  harm;  equivalent 
treatment  requirements  should  be 
limited  to  small  facilities  (i.e.,  2  to  3 
mgd). 

The  Agency  believes  that  the 
legislative  history  for  Pub.  L  97-117 
encourages  the  use  of  TF  and  WSP 
technologies,  and  indicates  that  they 
would  be  particularly  useful  in  small 
communities.  The  legislative  history  did 
not,  however,  suggest  limiting 
application  of  these  technologies  to  any 
particular  size  of  community  or  flow. 

Agency  experience  with  WSPs 
indicates  that  very  few  WSPs  have  been 
constructed  to  handle  flows  in  excess  of 
2  MGD.  WSPs  are  not  generally 
considered  cost-effective  for  large  flows 
due1o  the  large  land  areas  required.  In 
addition,  the  WSP  effluent  strength 
would  still  be  restrained  by  the  local 
water  quality  standards. 

One  commenter  asked  whether 
removal  of  the  2  mgd  flow  cap  applies  to 
both  aerobic  and  facultative  WSPs.  The 
Agency's  answer  is  yes.  WSPs  include 
pond  types  in  accordance  with  the 
terminology  section  of  the  EPA  technical 
bulletin.  "Wastewater  Treatment 
Ponds"  (EPA  430/9-74-011).  Specifically 
included  are  aerated  as  well  as 
facultative  ponds. 

/.  Requests  for  Clarification  of 
Regulation  Language  or  Structure 

1.  Suspended  Solids  (SS)  Limitations 

One  commenter  requested 
clarification  of  the  regulation  language 
to  indicate  whether  SS  limitations  for 
ponds  could  exceed  the  45  mg/1.  30-day 
average  value  set  for  trickling  filters. 


The  commenter  advocates  such 
flexibility. 

Wastewater  stabilization  ponds  SS 
limitations  may  exceed  the  30-day 
average.  45  mg/l  SS  limit  where 
alternative  limits  are  specified  in 
accordance  with  133.103(c).  (See 
§  133.105(b)).  A  notice  of  EPA  approved 
alternative  SS  limits  for  WSPs  was 
published  in  the  Federal  Register  on 
November  27. 1978  (43  FR  55279).  and  is 
reprinted  as  Appendix  B  of  this 
preamble.  These  alternative  limits  are 
listed  on  a  State-by-State  basis  and 
reflect  the  site-specific  nature  of  each 
geographical  area  with  respect  to  the 
characteristics  which  influence  WSP 
suspended  solids.  In  summary,  the  State 
now  has  three  options  for  setting  SS 
limitations  for  WSPs:  (1)  Use  the 
existing  values  previously  set  under 
§  133.103(c)  and  published  Appendix  B 
to  this  Notice;  (2)  reevaluate  pond  SS 
data  for  their  State  under  the  revised 
§  133,103(0)  and  request  EPA  approval 
to  use  a  different  value  than  indicated  in 
Appendix  B;  or  (3)  set  the  limitations  at 
any  value  between  those  specified  in 
§  133.102(b)  (i.e.,  30  mg/l.  30-day 
average  and  45  mg/l,  7-day  average)  and 
those  specified  in  §  133.105(b)  (i.e..  45 
mg/l.  30-day  average  and  65  mg/l,  7-day 
average). 

One  commenter  suggested  that  the  pH 
limitation  does  not  need  to  be  listed  as 
part  of  the  equivalent  treatment 
requirements  because  it  is  the  same  as 
the  pH  requirement  for  secondary 
treatment  facilities.  We  disagree  with 
this  suggestion;  the  equivalent  treatment 
provision  includes  a  specific  reference 
to  the  pH  requirements  to  clearly 
indicate  that  these  requirements,  even 
though  unchanged,  apply  to  eligible  TFs 
and  WSPs. 

2.  Implementation  and  Applicability 

One  commenter  asked  what  limits 
would  apply  where  a  new  equivalent 
treatment  process  is  installed  to  treat  all 
or  part  of  the  flow  at  a  facility  that 
formerly  used  the  activated  sludge 
process  exclusively.  Similarly,  another 
commenter  noted  that  equivalent 
treatment  standards  should  be  allowed 
for  new  TF/WSP  which  replace  existing 
activated  sludge  facilities  when  water 
quality  will  not  be  adversely  impacted. 
The  commenter  observed  that 
significant  savings  in  energy  and 
operating  costs  would  result. 

The  Agency's  response  is  that  effluent 
limits  would  be  set  in  accordance  with 
the  regulation  provisions  for  new 
equivalent  treatment  processes.  As 
discussed  elsewhere  in  this  section  of 
the  preamble,  the  permitting  authority 
would  use  its  judgment  based  on 
performance  capabilities  of  similar 


facilities  in  its  Slate  or  region  to 
establish  effluent  limitations  for  new 
facilities. 

A  commenter  suggested  clarifying  the 
point  that  the  use  of  a  minimum  of  two 
years  of  data  to  assess  a  facility's 
performance  was  for  standard  setting 
purposes  only  and  not  for  compliance 
purposes.  The  commenter  noted  that 
such  a  requirement  would  interfere  with 
compliance  and  enforcement  efforts.  We 
agree  that  the  two  year  data  collection 
effort  for  a  large  group  of  facilities 
focused  on  standard  setting  only.  Timely 
enforcement  and  compliance  decisions 
for  individual  facilities  must  depend  on 
a  shorter  term  data  base. 

One  commenter  asked,  when  septic 
tank  effluent  collection  systems  are  used 
in  conjunction  with  trickling  filters  and 
ponds,  will  the  pollutant  removals 
achieved  by  the  on-lot  septic  tanks  be 
credited  toward  the  65  percent  removal 
required  for  equivalent  treatment? 

The  Agency's  answer  to  this  question 
is  yes,  provided  that  the  wastewater 
influent  flow  from  the  septic  tanks  are 
properly  accounted  for  and  documented. 
The  Agency  agrees  that  the  pollutant 
removals  provided  by  onsite  systems 
such  as  septic  tanks,  could  be  accounted 
for  in  the  calculation  of  percent  removal 
where  reliable  compliance  monitoring 
data  for  the  onsite  systems  can  be 
assured.  In  such  situations  the  influent 
Hows  from  the  onsite  systems  would 
need  to  be  properly  accounted  for  and 
documented.  This  would  require  a 
relatively  complex  monitoring  and  data 
gathering  effort  by  the  POTW  authority. 
Furthermore,  such  an  arrangement  is 
only  feasible  in  cases  where  the  POTW 
authority  is  responsible  for  the 
operation  and  maintenance  of  both  the 
onsite  systems  and  the  central  treatment 
pond  (as  in  the  case  of  special  districts 
set  up  to  handle  onsite  systems). 

3.  Construction  Grants  Funding 

Some  commenters  asked,  what  level 
of  construction  grant  funding  will  be 
allowed  for  new  facilities  in  States 
which  have  stringent  requirements  for 
equivalent  treatment  than  the  national 
values,  and  will  advanced  treatment 
reviews  be  required  for  these  facilities? 

In  response  to  these  questions,  new 
equivalent  treatment  facilities  with 
effluent  limits  more  stringent  than  the 
"not  to  exceed"  values  for  equivalent 
treatment  would  be  fully  eligibile  for 
grant  funding.  Further,  advanced 
treatment  reviews  will  be  required  only 
as  provided  in  the  Advanced  Treatment 
Policy  published  in  the  Federal  Register 
on  May  21,  1984,  at  49  FR  21462. 
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4.  Construction  Grants  Priority  Lists 

One  commenter  concluded  that  the 
proposed  change  in  secondary  treatment 
effluent  limitations  for  TFs  will  probably 
result  in  the  removal  of  many  old 
outdated  TF  facilities  from  the 
construction  grants  priority  list.  Many  of 
these  facilities  (normally  over  10-15 
years  old),  are  probably  nearing  the  end 
of  their  design  life,  and  they  will 
eventually  need  to  be  replaced.  At  that 
time  the  municipality  may  have  to  pay 
the  entire  cost.  Therefore,  deferral  could 
result  in  greater  economic  hardship  for 
the  municipality. 

We  concede  that  deferral  of 
replacement  of  trickling  filters  could 
result  in  increased  capital  costs  which 
the  municipality  must  bear  if  Federal 
funding  becomes  unavailable. 
Nevertheless,  this  capital  cost  increase 
would  be  largely  o^set  by  two  factors. 
First,  with  the  new  regulations  in  effect, 
the  municipality  could  likely  build  a 
replacement  trickling  filter  or  pond  with 
lower  capital  and  operation  costs  than 
otherwise  required  for  a  secondary 
treatment  facility.  Second,  during  the 
deferral  period  the  municipality  will 
have  realized  monetary  benefits  from 
the  foregone  increased  operation  and 
maintenance  costs  for  the  prospective 
replacement  secondary  treatment 
facility. 

5.  Special  Considerations 

Two  commenters  suggested  that 
S  133.103(b)  be  amended  to  add  a 
reference  to  section  301(b)(2)(E)  of  the 
Clean  Water  Act. 

The  Agency  agrees  with  the 
commenters  and  has  added  the 
reference  to  section  301(b)(2)(E).  Section 
133.103(b)  allows  for  upward  adjustment 
of  POTW  permit  hmitations  for  BOD  s 
and  SS  in  cases  where  the  POTW 
receives  wastes  from  an  industrial 
category  that  would  be  allowed  less 
stringent  limitations  for  BOD »  and  SS 
than  allowed  under  the  secondary 
treatment  regulation,  if  the  industry  was 
a  direct  discharger  subject  to  limitations 
based  on  best  practicable  control 
technology  currently  available  (BPT) 
(section  301(b)(l)(A)(i)),  or  new  source 
performance  standards  (section  306). 
Referencing  section  301(b)(2)(E) 
recognizes  that  for  permits  written  after 
July  1, 1984.  the  BOD »  and  SS  percent 
limitations  will  be  based  on  best 
conventional  pollutant  control 
technology  (BCT)  rather  than  BPT. 


K.  Optional  Substitution  of  CBOCk 
Parameter  for  BODi  Parameter 

1.  Comments  on  the  Use  of  the  CBOD5 
Parameter 

Thirty  four  commenters  supported  use 
of  the  CBOD5  to  measure  performance  of 
secondary  treatment  facilities.  Three 
commenters  opposed  use  of  the  CBODj 
measure  of  treatment  plant  performance 
in  lieu  of  the  traditional  BODs  measure. 
One  commenter  noted  that  the  "1981 
Amendments"  do  not  authorize  a  change 
in  the  BOD  test  procedure. 

We  agree  that  these  amendments  do 
not  specifically  authorize  such  a  change. 
Nevertheless,  the  Clean  Water  Act  gives 
the  Agency  administrative  authority  to 
make  technical  changes,  such  as  that  for 
the  BOD  parameter,  in  the  secondary 
treatment  regulations  as  necessary. 
Specifically,  section  304(d)(1)  directs  the 
Administrator  to  publish  within  60  days 
(and  from  time  to  time  thereafter) 
information  on  the  degree  of  effluent 
reduction  attainable  through  the 
application  of  secondary  treatment. 

2.  Need  For  More  Research 

Another  commenter  called  for  more 
research  and  a  more  extensive  data 
base  beforejallowing  use  of  the  CBOD5 
test.  The  cohimenter's  data  shows  that 
the  standard  method  test  for  inhibited 
BOD  affects  the  carbonaceous  oxidation 
reaction  as  well  as  inhibiting 
nitrification. 

We  do  not  concur  because  the 
preponderance  of  the  available  research 
literature  conclusively  shows  that  the 
chemical  used  for  inhibiting  nitrification 
2-chloro-6  trichloromethyl  pridine 
(TCMP)  in  the  standard  method  test  for 
inhibited  BOD5  does  not  significantly 
affect  the  carbonaceous  oxidation 
reaction  during  the  5-day  test  period. 
Although  TCMP  does  inhibit 
carbonaceous  oxidation  somewhat  for 
tests  longer  than  5  days,  it  still  affects 
the  carbonaceous  reaction  less  than 
other  possible  inhibitors. 

One  commenter  advocated 
investigating  the  effects  of  nitrite  in  the 
inhibited  CBOD5  test  before  adopting 
the  CBODs  parameter  for  measuring 
secondary  treatment  plant  performance. 
This  commenter  noted  that  a  significant 
amount  of  nitrite  remains  in  the  effluent 
of  the  treatment  plant  where  he  is  the 
chief  operator.  He  pointed  out  that, 
because  TCMP  does  not  inhibit  the 
conversion  of  nitrite  to  nitrate,  use  of  the 
Standard  Methods  CBOD5  test 
procedure  does  not  indicate  the  true 
CBODj  for  wastewaters  where  nitrite  is 
present. 

We  agree  that  the  Standard  Methods 
CBODs  test  procedure  does  not 
effectively  inhibit  the  conversion  of 


nitrite  to  nitrate  and  could  result  in  less 
accurate  results  when  used  on 
wastewaters  with  significant  amounts  of 
nitrite  present.  However,  we  believe 
that  the  situation  cited  by  the 
commenter  is  fairly  unique  and  may  be 
a  result  of  the  particular  operating 
conditions  for  his  facility  (i.e.,  limited 
oxygen  to  complete  the  nitrification 
reaction  or  presence  of  a  substance 
which  selectively  inhibits  the  conversion 
of  nitrite  to  nitrate).  Virtually  all  the 
municipal  wastewater  data  reviewed  by 
the  Agency  indicated  little  or  no  nitrite 
was  present  in  nitrified  effluents.  For 
this  reason  the  Agency  believes  that  a 
change  or  delay  in  implementing  the 
CBODs  provisions  of  the  secondary 
treatment  regulation  is  not  warranted. 
We  recommend  that  the  commenter 
consider  applying  to  EPA  for  an 
alternative  test  procedure  as  provided 
for  by  i  136.4  of  the  Agency's 
regulations  on  test  procedures  for  the 
analysis  ot  pollutants  (40  CFR  Part  136). 

3.  When  to  Use  the  CBODs  Test 

Another  commenter  staled  that  the 
inhibited  test  is  needed  to  measure 
CBODs  only  if  a  facility's  effluent  is 
partially  nitrified.  To  support  this  belief, 
the  commenter  observes  that  well 
designed  and  operated  facilities  which 
nitrify  should  achieve  complete 
nitrification,  thereby  eliminating 
ammonia  that  could  affect  standard 
BOD  test  results.  He  therefore  concludes 
that  partial  nitrification  results  from 
design  or  operational  deficiencies  and 
that  such  problem  facilities  should  be 
evaluated  to  improve  operation  and 
maintenance  rather  than  changing  to  an 
inhibited  (CBOD5)  test  procedure. 

The  Agency  cannot  concur  with  that 
line  of  reasoning  for  two  reasons.  First, 
Agency  performance  data  for  well 
operated  secondary  treatment  plants 
shows  that  partial  as  well  as  "complete" 
nitrification  often  occurs  during  warm 
weather.  Oxidation  of  the  substantial 
ammonia  remaining  within  a  sample  of  a 
partially  nitrified  effluent  will  markedly 
increase  apparent  BOD5  measures  with 
the  standard  BODs  test.  Second,  even 
when  "complete  nitrification"  occurs, 
the  remaining  ammonia  nitrifying  and 
bacteria  in  the  effluent  sample  in 
combination  with  ammonia  from  the  test 
dilution  water  can  measurably  affect 
standard  BOD  test  results. 

4.  Optional  Substitution  of  CBODs 
Parameter  for  BODs  Parameter 

Several  commenters  favored 
mandatory  substitution  of  the  CBODs 
parameter.  They  noted  that  years  of 
research  and  actual  field  experience 
have  shown  that  CBOD5  is  the  only 
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proper  indicator  of  oxidation  of  organic 
pollutants  in  the  secondary  treatment 
process.  They  concluded  that,  without 
an  across-the-board  substitution,  the 
existence  of  two  secondary  treatment 
BOD  standards  and  the  potential  for 
inconsistent  application  by  permitting 
authorities,  will  generate  significant 
additional  confusion,  operational 
difficulties  and  administrative  problems. 
Also,  by  making  the  CBODs  test 
procedure  optional,  they  stated  that  the 
Agency  is  merely  shifting  responsibility 
for  deciding  on  the  appropriate 
procedure  to  the  States,  many  of  which 
will  not  adopt  the  CBODs  parameter 
even  though  CBOD  is  the  technically 
correct  measure.  These  commenters 
noted  further  that  measures  can  be 
taken  to  overcome  potential  problems 
associated  with  mandatory  use  of  the 
CBODs  test.  These  include:  (a)  Requiring 
both  BODs  and  CBODs  tests  for  a  time  to 
avoid  any  discontinuity  in  data  when 
switching  to  the  CBODs  test  and  (b) 
changing  permits  when  they  are 
reissued  to  avoid  the  administrative 
burden  of  changing  all  permits  at  one 
time. 

The  Agency  agrees  the  CBOD&  test  is 
a  more  accurate  measure  of  organic 
carbonaceous  oxygen  demand  than  the 
BODs  test.  Nevertheless,  at  this  time  the 
Agency  decided  not  to  require  an 
across-the-board  mandatory  substitution 
of  the  CBODs  for  the  BODs  parameter 
because  it  beheves  that  problems  arising 
from  the  use  of  the  BODj  parameter  may 
not  be  experienced  in  all  cases. 
Furthermore,  some  States  may  wish  to 
evaluate  the  impact  of  nitrogenous 
oxygen  demand  on  BOD  tests  before 
deciding  to  use  CBODs.  The  current 
proposal  allows  States  to  change  to  the 
CBODs  parameter  wherever  the  BOD 
test  provides  erratic  results  and.  at  the 
same  time,  gives  them  administrative 
flexibility  in  writing  their  permits. 

5.  Need  to  Consider  Nitrogenous  Oxygen 
Demand  (NOD) 

Several  commenters  expresed  their 
concern  that  NOD  exerted  by  secondary 
plant  effluents  in  the  receiving  waters 
be  properly  accounted  for.  Some  of 
these  commenters,  while  agreeing  that 
the  inhibited  (CBODs)  test  is  the  correct 
measure  of  CBODs.  noted  that  a  CBODs 
standard  ignores  the  major  oxygen 
demand  exerted  by  ammonia  in 
municipal  wastewater.  They  concluded 
therefore  that  secondary  treatment 
standards  should  include  limitations  for 
NOD  as  well  as  CBOD,.  Others  stated 
the  Agency  should  require  ammonia 
measurements  for  water  quality 
modelling  and  regulatory  purposes 
whenever  the  CBOD&  test  is  used.  This 


would  allow  NOD  impacts  to  be 
correctly  assessed. 

We  agree  that  NOD  accounts  for  the 
majority  of  the  oxygen  demand 
remaining  in  the  effluent  once  secondary 
treatment  is  achieved.  However,  we  do 
not  concur  with  the  notion  that  a  CBODs 
standard  ignores  the  major  NOD  exerted 
by  ammonia  as  well  as  the  conclusion 
derived  therefrom  that  secondary 
treatment  standards  should  include 
NOD  as  well  as  CBODs  limits.  While 
ammonia  in  wastewater  may  potentially 
exert  significant  NOD.  NOD  in  the 
receiving  waters  depends  on  the 
characteristics  of  those  wafers  as  well 
as  the  ammonia  concentration  of  the 
effluent.  In  fact,  many  waters  under 
certain  temperature,  flow  and  other 
conditions  exhibit  low  NOD 
(nitriFication).  Some  waters  exhibit  little 
or  no  NOD  under  all  conditions. 
Therefore,  the  determination  of  whether 
NOD  reduction  is  required  should  be  a 
case-by-case  decision  for  each  receiving 
water  segment,  and  should  not  be 
applied  across-the-board.  If  the 
permitting  authority  determines  that 
dissolved  oxygen  (DO)  criteria  for  a 
specific  receiving  water  would  be 
violated  by  a  discharge  of  secondary 
effluent,  then  treatment  more  stringent 
than  secondary,  with  NOD  (ammonia) 
reduction  as  appropriate,  will  be 
required.  With  or  without  the  CBODs 
provisions  in  the  secondary  treatment 
regulation,  permitting  authorities  would 
use  similar  procedures  to  determine  that 
the  receiving  water  is  indeed  effluent 
limited,  e.g.,  NOD  is  not  causing 
violations  of  DO  criteria. 

Regarding  the  comment  advocating 
requirements  for  effluent  ammonia 
measurements  whenever  the  CBODs  test 
is  used,  we  agree  that  such 
measurements  should  be  taken 
wherever  ammonia  could  cause 
violations  of  water  quality  standards.  In 
fact,  such  measurements  are  required  for 
these  conditions.  The  need  for 
measurements,  however,  does  not 
depend  on  the  testing  procedure  used, 
i.e..  CBODs  or  BODs,  but  on  the  NTDES 
permit  requirement  set  for  such 
discharges. 

One  commenter  supported,  as  a 
prerequisite  for  using  the  CBOD» 
parameter,  site  specific  evidence  that 
NOD  is  causing  higher  BOD»  values  so 
that  the  alternate  test  will  not  be  used  to 
obscure  non-compliance  due  to 
inadequate  treatment. 

The  Agency  notes  that  the  regulation 
allows,  but  does  not  require,  the 
permitting  authority  to  use  the  CBODs 
test  on  a  site  specific  basis  where  .NOD 
in  the  effluent  is  shown  to  be  a  problem. 
We  do  not  believe  such  site  specific 


evidence  should  be  required  because  the 
CBODs  test,  even  if  universally  applied, 
provides  a  much  more  accurate,  reliable 
measure  of  oxygen  demand  created  by 
carbonaceous  organic  pollutants  than 
the  BODs  test.  In  fact,  the  BODs  test  may 
give  erratic  or  misleadingly  high  BODs 
values  when  nitrification  or  incipient 
nitrification  occurs  in  the  treatment 
facility.  This  situation  can  and  often 
does  lead  to  large  BODs  values  for  high 
quality  effluent,  pariicularly  during 
warm  weather  when  nitrification  is  most 
likely,  contrasted  with  lower  BOD 
values  for  poorer  quality  effluent  from 
treatment  facilities  lacking  nitrification 
capability.  To  avoid  any  unintentional 
tendency  toward  non-compliance  or 
standard  relaxation  due  to  use  of  the 
CBODs  parameter,  the  Agency  has  set 
an  effluent  standard  of  25  mg/I  for 
CBODs  compared  with  a  standard  of  30 
mg/1  or  higher  for  the  BODs  parameter. 
This  5  mg/1  difference  reflects  results  of 
the  Agency's  comparative  statistical 
analysis  of  BODs  versus  CBODs  test 
results  for  a  selected  group  of  secondary 
plants  operated  during  cool  weather 
conditions.  This  analysis  is  explained  in 
greater  detail  elsewhere  in  this  section 
of  the  preamble. 

L.  CBODi  Effluent  Limitations 

1.  The  25  mg/1  (30-Day  Average)  CBOD, 
Effluent  Limitation 

Several  commenters  opposed  setting  a 
more  stringent  CBODs  standard  than  the 
30  mg/1  standard  for  BODs  and 
suggested  instead  a  simple  substitution 
of  CBODs  for  BODs,  with  the  secondary 
treatment  definition  remaining  at  30  mg/ 
1  of  CBODs-  These  commenters  cited 
several  reasons  for  their  position.  First, 
the  BOI^  test  and  secondary  treatment 
standards  for  BODs  have  always 
intended  to  measure  CBOD  only. 
Substituting  the  CBOIX  test  procedure 
merely  provides  a  more  accurate 
measure  of  what  has  always  been 
intended.  Second,  a  more  extensive  data 
base  is  needed  before  deciding  on  a  5 
mg/1  difference  between  CBODs  and 
BODs.  EPA  should  run  a  series  of  side- 
by-side  tests  on  a  number  of  municipal 
effluents  to  conclusively  determine  what 
difference,  if  any,  there  is  between 
CBODs  and  BOD,  values.  Third,  the 
Agency  should  have  analyzed  the 
difference,  if  any.  between  CBODs  and 
BODs  values  for  facilities  where  BODs 
results  were  affected  by  nitrification. 
The  uninhibited  BODs  values  for  these 
facilities  would  be  greater  than  30  mg/1 
(e.g.,  35  mg/1).  Applying  the  5  mg/1 
difference  to  these  facilities  would  give 
a  CBODs  standard  equal  to  or  greater 
than  the  BODs  standard  (e.g..  35  mg/1 
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BOIX  minus  5  mg/l  equals  30  mg/l 
CBODs).  Fourth,  correctly  performed 
tests  on  non-nitriHed  effluents  will  give 
identical  BOD»  and  CBOD»  results.  The 
critical  period  is  warm  weather  when 
nitrification  is  occurring:  at  this  time  the 
difference  is  much  greater  than  5  mg/l. 
Finally,  because  the  standard  deviation 
of  BODi/CBOD»  test  results  is  relatively 
great  (i.e.,  not  a  high  degree  of  statistical 
accuracy],  the  5  mg/l  difference  is  not 
statistically  valid. 

We  have  no  basis  for  agreeing  or 
disagreeing  with  the  first  point,  since  the 
Agency  did  not  specifically  evaluate 
NOD  effects  on  BOD  testing  at  the  time 
the  secondary  treatment  standards  were 
set.  However,  we  do  not  agree  simple 
substitution  of  CBODs  for  BODs  is 
correct  because  it  is  hkely  that  the  BODs 
data  used  to  set  the  30  mg/l  BODs  (i.e.. 
the  CBODs  standard  equal  to  30  mg/l) 
standard  inadvertently  included  some 
NOD.  Even  though  the  frequency  of  the 
NOD  effects  on  BODs  testing  has 
increased  in  recent  years,  we  believe 
that  partial  nitrification  may  have  been 
occurring  at  some  of  the  treatment 
plants  initially  considered  in  setting  the 
secondary  treatment  standards.  Thus,  it 
is  likely  that  the  BODs  standard  would 
have  been  slightly  less  than  30  mg/l  if 
only  CBOD  was  actually  measured  as 
intended.  The  5  mg/l  difference  between 
BODs  and  CBODs  measurement 
determined  by  the  Agency  from  side-by- 
side  BODs/CBODs  supports  this  view. 

In  regard  to  the  second  point.  EPA  has 
analyzed  parallel  BOD,  and  CBOD,  data 
from  secondary  treatment  facilities 
achieving  at  least  the  30  mg/l  BOD, 
requirements  for  BOD,.  These  data  were 
obtained  for  26  facilities  under  critical 
cool  weather  conditions  similar  to  those 
governing  the  30  mg/l  BOD,  standard. 
Under  cool  weather  conditions,  which 
typically  govern  design  of  secondary 
treatment  facilities,  populations  of 
nitrifying  bacteria  would  be  low  and 
incipient  nitrification  would  be  minimal. 
The  Agency  used  simple  linear 
regression  analyses  to  express  the  best 
fit  of  the  CBOD,  and  BOD,  data  in  terms 
of  a  linear  equation.  The  several 
analyses  showed  a  close  fit  between  the 
data  and  line  of  best  fit  as  indicated  by 
coefficients  of  determination  ranging 
from  0.89  to  0.93  (1.0  represents  perfect 
fit  and  0.0  represents  no  fit).  These 
analyses  provided  a  solid  basis  for 
predicting  CBOD,  values  ranging  from 
24-27  mg/l  corresponding  to  a  BOD, 
value  of  30  mg/l  for  a  well  operated 
secondary  treatment  plant  operated 
during  cool  weather  (wastewater 
temperature  less  than  20  'C). 
Accordingly,  the  Agency  believes  the 
selected  25  mg/l  CBOD,  value 


represents  a  statistically  valid 
equivalent  to  a  30  mg/l  BOD,  value  for 
cool  weather  plant  operation  when 
nitrifier  bacteria  populations  are  low; 
therefore,  the  25  mg/l  CBOD,  parameter 
is  appropriate  and  necessary  to  prevent 
any  unintentional  relaxation  of 
secondary  treatment  performance 
requirements  that  might  otherwise  result 
from  changing  to  the  CBOD,  standard. 

The  third  unintentionally  misstates 
the  issue.  The  CBOD,  parameter  should 
not  be  set  based  on  the  significant 
nitrification  expected  at  a  secondary 
treatment  facility  during  warm  weather 
because  secondary  treatment  standards 
are  set  on  the  basis  of  the  most  critical 
cool  weather  conditions  when 
nitrification  is  minimal.  Therefore,  the 
Agency  analyzed  the  parallel  CBOD, 
and  BOD,  data  accordingly.  Further, 
BOD,  test  re.sults  are  usually  erratic 
when  nitrification  or  incipient 
nitrification  occurs  during  warm 
weather.  Therefore,  little  or  no 
correlation  exists  between  warm 
weather  BOD,  and  CBOD,  data. 

The  commenters"  fourth  point  is  that 
correctly  performed  tests  on  non- 
nitrified  effluents  will  give  identical 
BOD,  and  CBOD,  results.  We  agree  this 
statement  is  theoretically  true  for  non- 
nitrified  effluents  without  the  presence 
of  nitrifier  bacteria.  However,  as 
indicated  by  the  Agency's  parallel 
CBOD,  and  BOD,  data,  enough  nitrifiers 
are  usually  present  in  secondary 
effiuents  during  cool  weather  to 
measurably  increase  the  uninhibited 
BOD,  measurement  a  small  amount 
above  that  for  CBOD,.  The  Agency 
believes  this  is  a  particularly  important 
point  since  this  phenomenon  most  likely 
had  a  similar  effect  on  the  data  used  to 
initially  set  the  30  mg/l  BOD,  standard 
in  the  secondary  treatment  regulation. 
We  also  acknowledge  that  the 
difference  between  BOD,  and  CBOD, 
during  warm  weather  when  nitrification 
is  occurring  is  often  much  greater  than  5 
mg/l.  In  fact,  under  these  conditions  the 
value  of  one  parameter  cannot  be 
reliably  estimated  based  on  data  for  the 
other. 

In  regard  to  the  fifth  point,  we 
concede  that  the  derivation  of  the  5  mg/l 
difference  between  the  BOD,  and 
CBOD,  parameters  is  not  statistically 
precise.  Nevertheless,  the  several 
analyses  collectively  indicate  that  the 
actual  difference  is  lilely  to  be  between 
3  and  6  mg/l.  The  adopted  difference  of 
5  mg/l  therefore  represents  a  reasonable 
estimate. 

2.  Alternatives  to  the  Uniform  25  mg/l 
CBOD,  Effiuent  Limitation 

One  commenter  supported  allowing 
States  to  set  CBOD,  standards 


comparable  to  the  30  mg/l  BOD, 
standard  instead  of  the  optional  uniform 
25  mg/l  CBOD,  standard  established  by 
the  Agency.  Another  commenter  favored 
allowing  the  permitting  authority  to  set 
comparable  CBOD,  standards  on  a 
facility-by-facility  basis. 

We  believe  these  comments  have 
some  merit.  However,  application  of  a 
uniform  standard  for  CBOD,  less  than 
that  for  BOD,  will  prevent  unintentional 
relaxation  of  secondary  treatment 
requirements  where  States  choose  to  use 
the  CBOD,  test.  Also,  State-by-State  or 
case-by-case  standard  setting,  with 
resource  requirements  for  supporting 
data  collection  and  analysis,  may 
discourage  some  permitting  authorities 
from  adopting  the  CBOD,  parameter. 

3.  CBOD,  Standards  for  Equivalent 
Treatment  Processes 

Some  commenters  advocated 
application  of  the  CBOD,  standard  for 
TFs  and  WSPs,  with  this  standard 
remaining  at  the  45  mg/l  (30-day 
average)  value  adopted  for  BOD,. 

We  agree  in  part  with  this  comment. 
The  Agency  should  not  prevent 
application  of  the  CBOE)s  parameter  to 
TFs  and  WSPs  because  it  is  more 
accurate  than  the  BODs  standard.  A 
numerical  CBODs  standard  for  TFs  and 
WSPs  was  not  intentionally  excluded 
from  the  proposed  rulemaking.  The 
Agency  had  calculated  the  proposed 
CBOD  numbers  of  25  mg/l  based  on  its 
studies  of  existing  secondary  treatment 
facilities  concentrating  on  application  of 
the  CBODs  standards  to  those  facilities. 
The  Agency  agrees  with  the  comments, 
however,  the  regulation  should  allow 
each  permitting  authority  the  flexibility 
to  adopt  for  TFs  and  WSPs  either  the  25 
mg/l  CBODs  parameter  (30-day  average) 
applied  to  secondary  treatment  facilities 
or  to  set  higher  CBODs  standards  for 
TFs  and  WSPs  in  the  range  of  25  mg/l  to 
40  mg/l,  after  the  permitting  authority 
has  collected  and  analyzed  parallel 
CBODs  and  BODs  data  submitted  by  the 
permittee.  The  range  cap  of  40  mg/l,  5 
mg/l  less  than  the  45  mg/l  BODs 
standard,  refiects  results  of  the  Agency's 
analyses  of  parallel  BODs  and  CBODs 
data  for  secondary  facilities.  Those 
analyses  showed  that  CBODs  results 
will  be  a  small  amount  (5  mg/l  estimate) 
less  than  those  for  BODs  during  cool 
weather.  We  expect  the  CBODs  test 
results  for  TF/WSP  would  be  a  small 
amount  less  than  parallel  BODs  values. 
States  are  also  permitted  to  use  CBODs 
to  develop  alternative  requirements  for 
treatment  equivalent  to  secondary 
treatment.  (See  §§  133.105(e)  (1)  and  (2).) 
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4.  Use  of  CBODj  for  Advanced 
Treatment  Limitations 

Some  commenfers  asked  for 
clarification  concerning  the  use  of 
CBOD5  for  advanced  treatment  effluent 
limitations  and  whether  States  have 
authority  to  use  the  CBODj  parameter  to 
set  effluent  limitations  more  stringent 
than  secondary  treatment.  One 
commenter  asked  what,  if  any, 
difference  between  BODs  and  CBOD5 
limitations  would  apply  to  advanced 
treatment  (more  stringent  than 
secondary  CBOD5)  limitations  (i.e., 
comparable  to  the  5  mg/1  difference 
between  BOD5  and  CBOD5  for 
secondary). 

Concurrent  promulgation  of  this 
regulation  and  the  Agency's  permit 
regulations,  in  addition  to  promulgation 
of  final  changes  to  the  Part  136  test 
procedures  regulation,  now  allow  use  of 
the  CBOD5  parameter  for  all  municipal 
facilities  including  advanced  treatment, 
secondary  treatment  and  equivalent 
treatment  facilities. 

First,  we  note  that  nothing  in  this  final 
rulemaking  changes  current  Agency 
policies  or  procedures  with  regard  to 
advanced  treatment  permits  or 
requirements.  We  have,  however, 
provided  the  following  discussion  to 
clarify  the  use  of  CBOD5  for  advanced 
treatment  limitations.  With  the 
concurrent  promulgation  of  this 
regulation  and  the.  Agency's  permit 
regulations,  and  subsequent 
promulgation  of  final  changes  to  the  Part 
136  test  procedures  regulation, 
permitting  agencies  can  use  CBODs 
limitations  and  monitoring  procedures 
for  secondary,  equivalent  treatment  and 
advanced  treatment  municipal  permits. 

The  Agency  notes  that  advanced 
treatment  effluent  limitations  are 
derived  through  the  water  quality 
analysis  process  called  a  wasteload 
allocation.  The  equations  used  for  the 
DO  analysis  part  of  the  wasteload 
allocation  include  a  term,  CBOD^, 
which  represents  the  ultimate 
carbonaceous  oxygen  demand  of  the 
wastewater  effluent.  The  wasteload 
allocation  determines  the  allowable 
value  of  the  CBOD^i  term  for  a  given  DO 
criterion  for  the  receiving  water.  In  turn, 
the  permit  writer  translates  the  CBOD^ 
term  into  the  CBOD5  term  included  in 
the  permit  by  applying  the  appropriate 
CBGD^i:  CBODs  ratio  (the  Agency's 
wasteload  allocation  guidance  explains 
these  ratios).  Accordingly,  advanced 
treatment  effiuent  limitations  for  CBODs 
are  simply  and  directly  derived  from  the 
wasteload  allocation  process. 

If  the  permit  would  include  BODs 
rather  than  CBOD5  term,  no  technically 
correct  method  exists  to  account  for  the 


NOD5  component  of  BOD5  in  translating 
the  wasteload  allocation  result  for 
CBODm  to  BOD5.  This  situation  occurs 
primarily  because  the  wasteload 
allocation  must  represent  critical 
conditions,  generally  including  low 
stream  flows  and  warm  receiving  water 
temperatures.  During  such  warm 
weather  periods,  wastewater  effluent, 
particularly  advanced  treatment 
effluents,  are  at  least  partially  nitrified 
(ammonia  oxidized  to  nitrate)  and 
nitrifiers  are  present  in  the  effluents.  As 
explained  previously,  such  effluents  will 
produce  erratic  and  unpredictable  BODj 
test  results  because  they  include  widely 
varying  NOD5  components.  Thus,  an 
across-the-board  numerical  adjustment 
(such  as  the  5  mg/1  adjustment  for 
secondary  treatment  during  cool 
weather)  cannot  be  reliablv  applied  to 
translate  either  CBOD^  or  CBODs 
values  for  warm  weather  to  BOD5 
results.  Given  the  above,  the  Agency 
recommends  that  advanced  treatment 
permits  include  the  CBOD5  parameter.  If 
the  BODs  parameter  is  nevertheless 
used  instead,  the  permitting  authority 
should  use  analyses  of  performance 
data  for  the  treatment  facilities  or 
similar  facilities,  along  with  its 
judgment,  for  translating  wasteload 
allocation  results  into  the  permits'  BODs 
limitations. 

M.  Comments  on  Portions  of  the 
Regulation  Not  Addressed  by  the 
Proposed  Rulemaking 

Some  comments  addressed  the  SS 
limitations  for  ponds.  One  commenter 
favored  allowing  SS  adjustments  for 
WSP  preceded  by  other  treatment 
processes.  We  disagree  because  the 
amended  secondar>'  treatment 
regulations  for  ponds  published 
November  7,  1977.  allowed  adjustment 
of  the  SS  limitations  for  WSPs  only 
where  they  are  the  principal  process 
used  for  secondary  treatment.  That 
amendment  did  not  apply  to  polishing  or 
holding  ponds  preceded  "by  other 
biological  or  physical/chemical 
treatment  processes.  The  Agency 
concludes  there  is  not  a  basis  for 
removing  this  restriction. 

Another  commenter  suggested  that 
States  will  have  to  re-evaluate  WSP 
suspended  solids  limitations  because 
the  criteria  for  developing  these  limits 
change  under  the  proposal.  The  Agency 
neither  intends  nor  do  the  regulations 
require  the  States  to  re-evaluate  SS 
limitations  for  WSP  even  though  the 
regulation  now  includes  a  new  "not  to 
exceed"  45  mg/1  BOD5  limit  (30-day 
average)  for  WSPs.  Nevertheless,  when 
reviewing  its  BODs  limits  for  WSPs,  the 
State  may,  and  is  indeed  encouraged  to. 
review  its  SS  limits  as  well,  An 


additional  explanation  of  SS  limits  for 
WSPs  is  presented  in  section  IV.F.l.  of 
this  preamble. 

One  commenter  noted  the  "proposed 
limit"  of  95  mg/1  for  WSPs  suspended 
solids  for  the  State  of  California  is  too 
stringent  because  a  number  of  California 
WSPs  exceed  that  value  part  of  the  year. 
We  would  note  that  the  95  mg/1  limit  for 
California  is  an  already  established 
limit.  The  State  may  review  this  limit 
whenever  it  believes  such  review  is 
necessary. 

V.  Implementation  of  Final  Regulations 

A.  Treatment  Equivalent  to  Secondary 

Treatment 

1.  Modification  of  Effluent  Ranges 

The  final  regulations  establish  a 
minimum  level  of  effluent  quality 
attainable  by  treatment  equivalent  to 
secondary  treatment  (proposed 
5§  133.105  (a),  (b)  and  (c))  with  further 
provision  that  individual  permits  be 
adjusted  to  reflect  plant  performance 
capabilities  (§  133.105(0)-  As  an 
alternative  to  the  effluent 
concentrations  for  BOD5  and  SS 
specified  in  §§  133.105  (a)(1),  (a)(2), 
(b)(1)  and  (b)(2),  the  permitting  authority 
can  recommend  alternative  effluent 
requirements  that  reflect  the 
performance  of  TF  and  WSP  facilities 
within  a  State,  more  accurately  than  the 
national  limits.  This  provision 
(§  133.105(d))  provides  States  with  the 
flexibility  to  take  into  account 
additional  local  factors,  and  thus  be 
consistent  with  Congressional  intent 
that  the  Agency  consider  geographic, 
climatic,  and  seasonal  factors  affecting 
plant  performance. 

The  WSP  permit  adjustment  for  SS 
concentrations  (5  133.103(c])  provides  a 
precedent  for  allowing  States  to 
participate  in  setting  an  ASR  by 
assessing  the  performance  of  local 
treatment  works.  In  order  to  implement 
a  similar  process  in  an  expedited 
manner,  the  regulation  authorizes  a 
Regional  Administrator  or  if  appropriate 
a  State  director,  subject  to  EPA 
approval,  to  determine  the  effluent 
concentrations  consistently  achieved  by 
TF  and  WSP  facilities  in  accordance 
with  a  methodology  set  forth  in 
§§  133.105(b),  133.101(f),  and  133.101(g). 
EPA  retains  responsibility  for  approving 
any  ASR  suggested  by  a  State,  and  may 
veto  any  non-conforming  permit  (40  CFR 
123.44(c)). 

A  Regional  Administrator,  or  State, 
would  have  to  demonstrate  that:  (1) 
Only  TF  and  WSP  facilities  eligible  for 
treatment  equivalent  to  secondary 
treatment  (5  133.101(g))  are  included  in 
the  analysis,  and  (2)  the  recommended 
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ASR  should  reflect  the  effluent 
concentrations  consistently  achieved  by 
the  median  facility  in  a  representative 
sample  of  facilities  within  a  State  or 
appropriate  contiguous  geographical 
area.  Application  of  the  criteria  ensure 
that  alternative  requirements  are 
developed  in  the  same  manner  as  used 
by  EPA  in  developing  the  national 
numbers.  In  developing  alternative 
requirements.  Regional  Administrators 
and  States  may  consider  disaggregation 
of  the  sample  of  eligible  facilities  based 
on  significant  differences  in  climate  (or 
geography),  seasonal  performance,  or 
variations  in  the  type  of  TF  or  WSP 
employed.  For  each  disaggregated 
sample,  however,  the  criteria  specified 
in  S  133.105(d)  would  have  to  be 
satisfied. 

The  permitting  authority  should 
submit  data  to  the  Agency  for  a 
preliminary  analysis  to  see  if  the 
permitting  authority  has  performed  the 
proper  analysis.  After  preliminary 
review  the  permitting  authority  must 
provide  notice  and  opportunity  to 
comment  on  its  initial  findings  and 
proposed  ASR.  After  considering  the 
comments  the  permitting  authority  will 
submit  its  data  and  analysis  and 
proposed  ASR  to  the  Agency  for  final 
approval.  Upon  final  approval  of  the 
ASR,  the  Agency  intends  to  publish 
values  in  the  Federal  Register.  Since  the 
implementation  of  the  alternative  State 
requirements  provision  would  involve 
application  of  the  regulatory  criteria  set 
forth  in  proposed  S  133.105(d)  during  the 
NPDEIS  permit  process.  EPA  will  not  be 
proposing  or  promulgating  the  approved 
ASR. 

2.  Case-by-case  Adjustments  of  NPDES 
Permits 

In  the  preamble  for  the  proposed 
regulation,  the  Agency  stated  that  it  may 
be  more  appropriate  to  promulgate  the 
proposed  provisions  on  permit 
adiustments  (5  133.105(f))  as  an 
amendment  to  the  permit  regulation  (40 
CFR  Part  122).  None  of  the  commenters 
expressed  an  opinion  on  this  matter. 
The  Agency  has  decided  to  promulgate 
the  provisions  on  permit  adjustments  for 
treatment  equivalent  to  secondary 
treatment  as  part  of  the  secondary 
treatment  regulation.  This  is  being  done 
so  that  all  the  regulatory  provisions 
specifically  for  establishment  of 
treatment  equivalent  to  secondary 
treatment  are  promulgated  in  one  place 
in  the  Code  of  Federal  Regulations. 

a.  Performance  and  Design  Capability 
Factors.  For  facilities  that  meet  the 
eligibility  requirements  (5  133.101(g)), 
the  regulations  allow  the  permitting 
authority  to  set  more  stringent  effluent 
limitations  for  an  individual  treatment 


facility  based  on  the  performance 
capabilities  of  the  treatment  works 
(J  133.105(f)).  However,  in  no  case 
would  the  individual  NPDES  effluent 
limitations  be  set  at  values  less  stringent 
than  those  established  at  the  national 
levels  (5§  133.105  (a),  (b),  and  (c))  or 
those  established  through  procedures  for 
alternative  State  requirements 
(§  133.105(d)).  (For  those  TF  and  WSP 
facilities  that  do  not  meet  the  eligibility 
requirements,  i.e.,  a  TF  that  can 
consistently  achieve  the  current 
secondary  treatment  requirements,  the 
permit  would  not  be  adjusted.) 

These  provisions  are  intended  to 
ensure  that  increased  concentrations  of 
pollutants  do  not  result  from  facilities 
that  are  currently  achieving  a 
significantly  higher  degree  of  pollutant 
removal  than  would  be  allowed  at  the 
minimum  level  of  established  effluent 
quality,  i.e.,  45  mg/1  BODs  and  SS  on  a 
30-day  average  basis.  It  is  important  to 
note  here  that  the  essence  of  the  permit 
adjustment  procedure  is  not  to  sanction 
increased  levels  of  pollutant  discharges, 
but  to  encourage  the  continued  use  of 
existing  facilities  using  equivalent 
treatment  processes  and  minimize 
unnecessary  or  untimely  facility 
upgrading.  Thus,  levels  of  effluent 
quality  that  are  already  achieved  by  a 
facility  must  be  maintained 
(§  133.105(f)(1)). 

The  effluent  limitations  should  reflect 
the  effluent  quality  achievable  by  a 
facility  based  on  present  performance 
capabilities.  However,  if  a  plant  is 
currently  underloaded  in  terms  of  its 
design  conditions,  it  is  appropriate  for 
the  permit  effluent  limitations  to  reflect 
the  actual  flow  conditions  plus  the 
expected  increase  during  the  permit 
term.  For  most  facilities  with  minor  flow 
increases  over  the  permit  term,  the 
expected  flow  volume  approach  should 
be  adequate  for  permitting.  However,  in 
some  situations  such  as  new  facilities, 
permits  with  a  two-tier  permit  approach 
could  be  used.  The  two-tier  permit 
would  have  separate  permit  limits  for 
the  current  flow  condition  and  the 
ultimate  flow  expected  during  the  permit 
term  (pollutant  limits  established  for  the 
ultimate  flow  must  be  as  least  as 
stringent  as  the  limits  established  for  the 
current  flow).  In  no  case  can  the 
pollutant  limits  be  less  stringent  than 
allowed  by  Part  133. 

b.  NPDES  Permits  for  New  Facilities. 
In  developing  permits  for  new  TF  and 
WSP  facilities,  the  permitting  authority 
should  consider  the  ultimate  design 
capability  of  the  treatment  process, 
geographical  and  climatic  conditions 
and  the  performance  capabilities  of 
recently  constructed  facilities  in  similar 


situations.  Data  available  in  the 
technical  support  document  and' record 
for  this  regulation  provide  an  indication 
of  the  performance  capabilities  of 
recently  constructed  facilities  using  TF 
and  WSP  processes. 

As  indicated  in  the  technical  support 
document,  the  Agency  believes  that  on  a 
national  basis  new  TFs  are  capable  of 
achieving  30  day  average  values  of  at 
least  35  mg/1  BODs  and  SS.  This 
recognizes  that  new  facilities  can 
perform  better  than  their  predecessors. 
but  is  also  consistent  with  the  intent  of 
section  23  of  Pub.  L.  97-117  to  encourage 
lower  cost  and  simpler  technologies  for 
small  and  moderate  sized  communities. 

However,  it  must  also  be  recognized 
that  due  to  varying  temperature 
conditions,  particularly  when  minimum 
influent  wastewater  temperatures  are  in 
the  range  of  13  °C  or  less,  even  new  TFs 
may  not  be  able  to  consistently  achieve 
30  day  average  values  of  35  mg/1  for 
BODs  and  SS. 

The  permitting  authority's  assessment 
of  TF  and  WSP  peformance.  based  on 
current  design  practice,  should  be  done 
initially  by  each  State  at  the  time  this 
regulation  is  promulgated  and  from  time- 
to-time  thereafter  to  account  for  any 
advances  in  technology.  The  results  of 
these  analyses  (in  terms  of  achievable 
effluent  quality  for  new  TFs  and  WSPs) 
then  should  be  made  available  to 
municipal  officials  and  design  engineers 
within  the  State  for  planning  and  design 
purposes. 

c.  Water  Quality  Assurances.  Section 
23^pf  Pub.  L.  97-117  (section  304(d)(4)  of 
the  Act)  requires  that  assurances  be 
made  that  water  quality  will  not  be 
adversely  affected  by  deeming  facilities 
as  the  equivalent  of  secondary 
treatment.  The  Agency's  NPDES  permit 
regulations  already  require  that  any 
permit  effluent  limitations  result  in 
compliance  with  applicable  water 
quality  standards.  State  effluent 
requirements,  and  other  provisions  of 
the  Act  (see  40  CFR  122.44  at  48  FR 
14169,  and  40  CFR  124.53). 

d.  Seasonal  Permits.  EPA  recognizes 
that  the  performance  of  equivalent 
treatment  processes  such  as  TFs  and 
WSPs  may  be  affected  by  differences  in 
temperature,  and  thus,  such  facilities 
may  exhibit  variation  in  performance 
depending  on  geographical,  climatic,  or 
seasonal  factors.  For  a  given  facility, 
there  may  be  significant  differences  in 
performance  from  one  period  of  the  year 
to  another.  In  implementing  $  133.105(f), 
the  Agency  encourages  permit  writers  to 
develop  seasonal  permits  that  would 
reflect  such  differences  in  performance 
where  the  differences  are  significant.  If 
a  seasonal  permit  is  developed,  a 
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specific  time  period,  during  which  the 
different  effluent  limitations  would 
apply,  should  be  established  based  on 
historical  records  for  either  mean 
monthly  ambient  air  temperature  or 
effluent  wastewater  temperature. 

B.  Substitution  ofCBOD^ 

1.  Process  for  Revising  NPDES  Permits 

Under  this  final  rule.  NPDES 
permitting  authorities  are  allowed  to 
substitute  the  CBODs-based  effluent 
concentrations  and  testing  procedures  in 
place  of  existing  BOD5  requirements  in 
secondary  treatment  and  equivalent 
NPDES  permits.  Due  to  the  large  number 
of  municipal  permits  that  could  be 
potentially  impacted  by  this  rule,  the 
preferred  method  of  implementation  is 
to  revise  the  permit  limitations  at  the 
time  of  normal  permit  reissuance. 

Elsewhere  in  today's  Federal  Register, 
the  Agency  is  promulgating  changes  to 
the  NPDES  Permit  Regulations  (40  CFR 
122.62)  that  allow  municipalities  to 
request  permit  modification  prior  to 
reissuance.  Therefore,  permittees  who 
wish  to  request  modification  prior  to 
reissuance  may  do  so,  but  must  submit 
their  requests  for  modification  within  90 
days  of  publicaton  (40  CFR 
122.6(a)(3)(i)(C)). 

2.  Water  Quality  Rolated  Issues 

Permit  writers  must  determine 
whether  treatment  more  stringent  than 
secondary  treatment  is  needed  to 
achieve  water  quality  standards.  If  a 
permitting  authority  determines  that 
State  water  quality  standards  for  tbfi-- 
receiving  water  would  be  violated  by  a 
discharge  of  secondary  effluent,  then 
States'  similar  procedures  will  be  used 
to  determine  that  the  receiving  water  is 
indeed  effluent  limited,  e.g.,  NOD  is  not 
causing  water  quality  violations.  Where 
concerns  exist  that  the  NOD  present  in 
secondary  effluent  may  result  in  adverse 
effects  on  water  quality  and  designated 
uses  of  receiving  waters,  the  State 
should  consider  whether  the  stream 
classification  should  be  changed  from 
effluent  limited  to  water  quality  limited. 
This  rule  applies  only  to  those  cases 
where  the  technology-based  standard  of 
secondary  treatment  was  considered 
and  found  to  be  sufficient  to  protect 
water  quality  and  ensure  compliance 
with  water  quality  standards. 

3.  Sampling  and  Testing  Procedures 

The  secondary  treatment  regulation 
requires  the  use  of  sampling  and  testing 
procedures  in  accordance  with  40  CFR 
Part  136.  As  noted  above,  the  Agency 
expects  to  promulgate  the  addition  of  a 
CBOD5  test  to  the  list  of  EPA  approved 
procedures  in  August  of  this  year  Both 


the  preamble  and  cited  references  for 
the  rulemaking  for  40  CFR  Part  136  will 
describe  the  test  procedure  for  CBODs 
and  its  rationale. 

40  CFR  Part  136  includes  procedures 
that  are  specified  in  the  publication 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  The  fifteenth 
edition  of  Standard  Methods 
recommends  that  BODs  tests  performed 
on  secondary  effluents  or  samples 
seeded  with  secondary  effluents  use  a 
nitrification  inhibitor  to  properly 
measure  the  CBOD5  of  the  effluent.  The 
inhibitor  used  in  the  Standard  Methods 
test  and  included  in  40  CFR  Part  136  is  2- 
chloro-6(trichloromethyl)  pyridine 
(TCMP). 

VI.  Discussion  of  Changes  Fronj  the 
Proposed  Regulation 

As  summarized  in  section  111. A.,  the 
Agency  has  made  some  changes  to  the 
regulation  as  proposed.  The  following 
discussion  explains  the  intent  and  basis 
of  each  change. 

A.  Permit  Adjustments 

Subsection  133.105(e)  as  proposed  has 
been  redesignated  as  [f]  in  the  final 
regulation.  The  proposal  provided  that  a 
"registered  engineer"  would  evaluate 
the  design  capability  of  a  new  treatment 
process  in  establisiiing  effluent 
limitations.  The  Agency  has  deleted  this 
term  and  provided  that  the  "permit 
authority"  shall  determine  the 
appropriate  effluent  limitation  based  on 
consideration  of  the  design  capability  of 
the  treatment  process  (§  133.105(f)(21). 
This  change  was  made  in  response  to 
public  comments.  Many  commenters 
expressed  confusion  that  the  term 
"registered  engineer"  implied  that  a 
private  consulting  engineering  firm  was 
to  be  evaluating  the  treatment  process  in 
setting  permit  limitations.  The  Agency 
agrees  with  the  comments  that  the 
wording,  as  proposed,  could  be  easily 
misinterpreted  and  that  the  permitting 
authority  •.$  fully  capable  of  evaluating 
the  effluent  limitations.  We  never 
intended  that  any  entity  other  than  the 
permitting  authority  should  be 
responsible  for  setting  permit  limits. 
Therefore,  §  133.105(0(2)  has  been 
changed  accordingly. 

The  Agency  has  also  modified  the 
language  in  both  §  133.105(f)  (1)  and  (2) 
to  clarify  that  the  permitting  authority 
may  not  set  an  effluent  limitation  for  an 
existing  or  new  facility  less  stringent 
than  allowed  in  §  133.105  (a)  through  (e). 
This  does  not  represent  a  substantive 
change  from  the  intent  of  the  subsection 
as  proposed  but  merely  clarifies  the 
relationship  between  subsections  (f)  and 
(a)  through  (e).  Subsection  133.105(f] 
provides  that  permits  for  new  and 


existing  facilities  that  provide  treatment 
equivalent  to  secondary  treatment  may 
be  written  more  stringent  than  the 
limitations  provided  in  §  133.105  (a) 
through  (e)  but  in  no  case  less  stringent 
than  such  limitations. 

Finally,  the  modifications  to 
S  133.105(f)  clarify  that  permitting 
authorities  must  require  effluent 
limitations  more  stringent  than  the 
limitations  allowed  in  S  133.105  (a) 
through  (e)  if  the  permitting  authorities 
determine  such  more  stringent 
limitations  are  achievable  based  on  the 
determinations  as  required  by 
S  133.105(0  (1)  and  (2),  Subsection 
133.105(0(1)  is  the  anti-backsliding 
provision  upon  which  the  Agency 
received  extensive  comment.  The 
Agency  has  not  changed  the  anti- 
backsliding  provision  and  the 
modification  in  the  language  of 
§  133.105(0(1)  only  clarifies  the 
implementation  of  the  anti-backsliding 
provision  and  makes  no  substantive 
change.  The  modification  to  the 
language  in  §  133.105(0(2)  makes  this 
subsection  consistent  with  subsection 
(0(1)  and  clarifies  the  factors  to  be 
considered  by  the  permitting  authority 
in  setting  effluent  limitations  for  new 
facilities.  No  substantive  change  from 
the  proposal  was  intended. 

B.  CBODi  Limitations  for  TFs  and  WSP 

The  proposed  regulation  included  an 
amendment  adding  §  133.102(a)(4) 
authorizing  a  permitting  authority  to 
allow  the  use  of  the  CBODs  parameter 
rather  than  BODj  for  measuring  oxygen 
demand  from  secondary  treatment.  As 
proposed.  §  133.102(a)(4)  only  addressed 
using  CBODs  in  evaluating  secondary 
treatment,  establishing  limits  of  25  mg/1 
and  85  percent  removal  for  the  30-day 
average  and  40  mg/1  for  the  7-day 
average.  Public  comments  raised  the 
issue  that  the  use  of  the  CBOD5 
parameter  should  also  be  allowed  for 
TFs  and  WSPs  as  facilities  providing 
treatment  equivalent  to  secondary 
treatment.  The  Agency  agreed  with 
those  comments  and  has  therefore 
added  the  new  §  133, 105(e)(1)  in  the 
final  rule  allowing  the  use  of  the  CBOD5 
parameters  for  TFs  and  WSPs. 

Addition  of  the  new  J  133.105(ej(l)  is 
consistent  with  the  Agency's  decision  to 
give  permitting  authorities  the  option  of 
using  CBODs  for  measuring  oxygen 
demand  from  secondary  treatment  at 
POTWs.  Since  the  use  of  the  CBODs 
parameter  may  be  more  accurate  than 
the  BOD5  standard,  its  use  should  also 
be  authorized  for  POTWs  using  TFs  and 
WSPs.  The  Agency  has  established  a  40 
mg/1  30-day  average  and  60  mg/1  7-day 
average  as  the  maximum  CBOD5 
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allowed  in  TFs  and  WSPs 
(§  133.105(e)(1)).  These  limits  are  5  mg/1 
less  than  the  45  mg/1  and  65  mg/1  BOD5 
standards  for  TFs  and  WSPs,  thereby 
reflecting  the  same  level  of  reduction 
required  for  secondarj-  treatment  when 
using  the  CBOD»  parameter. 

C.  Industrial  Wastes 

The  secondary  treatment  regulation 
currently  provides  for  the  upward 
adjustment  of  the  30  mg/1  and  45  mg/1 
hmits  in  subsection  133.102  (a)  and  (b) 
under  certain  conditions  related  to  large 
flows  of  industrial  wastes  into  a  POTW 
(§  133.103(b)).  This  provision  accounts 
for  the  situation  where  POTWs  receive 
industrial  wastes  for  which  direct 
discharge  standards  are  less  stringent 
than  the  secondary  treatment 
requirements.  Some  commenters  noted 
that  this  provision  for  adjustments  is 
equally  applicable  to  TFs  and  WSPs 
providing  treatment  equivalent  to 
secondary  treatment.  The  Agency 
agreed  and  has  modified  S  133.103(b)  to 
allow  adjustment  of  limitations  in 
5 133.105  (a)(2)  and  (b)(2)  if  those  are  the 
limitations  apphcable  to  the  POTW. 
Additionally,  5133.103(b)  has  been 
modified  to  include  S  133.102(a)(4)  (i) 
and  (ii)  and  133.105(e)(1)  (i)  and  (ii)  if  the 
POTW  limitations  are  based  on  the  use 
of  the  CBOD5  parameter. 

The  changes  to  §  133.103(b)  do  not 
substantively  change  its  applicability. 
The  changes  merely  continue  the 
appUcability  of  the  provisions  in 
§  133.103(b)  to  all  qualifying  POTWs. 
Currently  the  provisions  of  §  133.103(b) 
apply  to  any  POTW  that  receives  the 
specified  types  of  industrial  wastes. 
Since  today's  amendments  to  the 
secondary  treatment  regulation 
establish  different  limitations  for 
"treatment  equivalent  to  secondary" 
and  allow  use  of  the  CBOD,  parameter, 
it  was  necessary  to  modify  §  133.103(b) 
to  continue  its  applicability  to  all 
POTWs  that  receive  the  specified  types 
of  industrial  wastes.  These 
modifications  merely  continue  the 
Agency  policy  currently  stipulated  in 
5 133.103(b). 

D.  Public  Comment  on  ASRs 

Subsection  133.105(d)  has  been 
changed  by  adding  the  words  "and  after 
notice  and  opportunity  for  public 
comment."  The  Agency  received 
comments  on  the  proposed  ASR 
development  and  approval  process 
requesting  an  opportunity  for  the  public 
to  comment  on  a  proposed  ASR.  The 
rule  as  proposed  required  EPA  approval 
of  an  ASR,  however,  it  did  not  provide 
that  the  State  or  EPA  solicit  public 
comment  before  approval.  The  Agency 
agrees  that  there  should  be  an 


opportunity  for  the  public  to  comment 
on  proposed  ASRs.  Therefore,  the 
Agency  has  changed  §  133.105(d)  to 
require  that  either  the  State  or  Regional 
Administrator,  whichever  is  developing 
the  ASR.  provide  notice  and  opportunity 
to  the  public  to  comment  on  the 
proposed  ASR. 

E.  "Principal"  Treatment  Process 

The  proposed  definition  of  "facilities 
eligible  for  treatment  equivalent  to 
secondary  treatment"  includes  a  TF  or 
WSP  be  used  as  the  "principal" 
treatment  process  (§  133.101(g)(2)).  The 
Agency  is  including  this  definition 
unchanged  in  the  final  amendments. 
One  commenter.  however,  noted  that  an 
analogous  provision  in  the  current 
regulations  relating  to  WSPs  includes 
the  requirements  that  the  WSP  be  the 
"sole"  treatment  process  (§  133.103(c)) 
and  that  use  of  two  different  terms 
raised  some  confusion.  The  Agency  does 
not  intend  that  a  different  requirement 
be  imposed  under  §§  133.101(g)(2)  and 
133.103(c),  and  has  therefore  changed 
the  word  "sole"  in  §  133.103(c)  to  read 
"principal."  This  change  makes  the  two 
provisions  compatible  and  is  consistent 
with  the  Agency's  current  interpretation 
of  §  133.103(c).  The  Agency  never 
intended  that  a  WSP  be  the  exclusive 
treatment  process  before  §  133.103(c) 
could  apply.  The  Agency  has  always 
encouraged  the  use  of  "supplemental"  or 
"add-on"  components  in  conjunction 
with  WSPs  (i.e.,  aeration  or  simple 
filters),  when  the  WSP  was  the  principal 
treatment  process,  This  change  in 
§  133.103(c)  is  consistent  with  Agency 
policy. 

F.  Reference  to  Best  Conventional 
Pollutant  Control  Technology  (BCT) 

The  Agency  recognized  in  response  to 
two  public  comments  that  5133.103(b) 
should  be  amended  to  add  a  reference  to 
BCT  limitations  for  BOD5  and  SS. 
Permits  written  under  the  current 
5 133.103(b)  allow  an  upward 
adjustment  of  a  POTW  BOD,  and  SS 
permit  limitations  if  the  POTW  receives 
industrial  wastes  from  a  category  that 
would  allow  less  stringent  BOD,  and  SS 
limitations  if  the  category  was  a  direct 
discharger.  The  regulation  references 
sections  301(b){l)(A)(i)  and  306  which 
are  the  statutory  bases  for  BPT  effluent 
limitations  and  new  source  performance 
standards.  These  permits  may  remain  in 
effect  for  up  to  five  years.  Since  permits 
written  after  July  1, 1984  will  base  BOD, 
and  SS  limitations  for  direct  dischargers 
on  BCT  rather  than  BPT,  the  Agency  has 
amended  5133.103(b)  to  include  the 
reference  to  section  301(b)(2)(E).  the 
statutory  basis  for  BCT.  The  Agency 
does  not  consider  this  a  substantive 


change  but  merely  an  updating  of 

§  133.103(b)  to  include  the  reference  to 

all  applicable  statutory  provisions. 

G.  Effluent  Values  and  Concentrations 
"Achievable" 

A  final  modification  has  been  made  in 
§§  133.101(f),  133.101(g),  133.105(d), 
133.105(f)  (1)  and  (2)  by  changing  the 
word  "achieved"  to  "achievable."  The 
word  "achievable"  more  accurately 
reflects  the  assessments  that  are  to  be 
made  in  establishing  effluent  limitations 
for  treatment  equivalent  to  secondary 
treatment.  For  example.  §  133.101(f)  as 
proposed  refers  to  determining  effluent 
quality  "achieved"  but  provides  that 
unrepresentative  samples  should  be 
excluded.  Iherefore,  the  Agency 
believes  that  the  correct  term  for  the 
number  to  be  derived  is  the  effluent 
quality  "achievable",  rather  than 
achieved.  The  changes  in  the  other 
subsections  result  in  similar  clarification 
of  the  intended  limitation  to  be  derived. 
This  change  is  consistent  with  the 
Agency's  original  intent  and  does  not 
represent  a  substantive  change  in  the 
Agency's  view. 

VII.  Regulatory  Reviews 

A.  Executive  Order  12291 

Under  Executive  Order  (E.O.)  12291. 
EPA  is  required  to  judge  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  regulation  impact  analysis 
requirements  of  the  Order  or  whether  it 
may  follow  other  development 
procedures.  The  Agency  has  determined 
that  this  regulation  is  not  a  major  rule 
within  the  scope  of  E.O.  12291.  This  final 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  under  E.O.  12291. 

B.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq..  EPA  must  submit  a  copy  of  any 
proposed  rule  which  contains  a 
collection  of  information  requirement  to 
the  Director  of  OMB  for  review  and 
approval.  The  Agency  determined  that  a 
new  collection  of  information 
requirement  is  involved  by  the 
provisions  authorizing  ASRs,  40  CFR 
133.105(d).  Comments  were  requested  on 
the  Agency's  proposed  information 
collection  requirements.  Based  on  the 
comments  received  there  will  be  few.  if 
any.  States  developing  an  ASR.  which 
significantly  reduces  the  information 
collection  requirement,  originally 
estimated  in  the  proposed  regulation. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  OMB  under 
provisions  of  the  paperwork  Reduction 
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Act  and  have  been  assigned  OMB 
control  number  2040-0051. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  requires  EPA  to   ■ 
assess  the  impact  of  its  regulatory 
proposals  on  "small  entities."  No 
regulatory  flexibility  analysis  is 
required,  however,  where  the  head  of 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  secondary  treatment  amendments 
promulgated  today  will  allow  permitting 
authorities  to  modify  discharge 
requirements  for  many  small 
communities  that  use  TF  and  WSP 
treatment  technologies.  In  most  cases 
where  requirements  are  modified,  the 
costs  of  construction  of  new  facilities, 
and  operation  and  m.aintenance  costs  of 
existing  facilities,  will  be  eliminated  or 
reduced.  The  estimates  of  the  ultimate 
benefits  that  will  accrue  to  small 
communities  as  a  result  of  these 
amendments  are  uncertain  because  of 
the  flexibility  provided  and  inherent 
resulting  difficulties  in  estimating  cost 
impacts.  Although  precise  quantification 
of  costs  and  benefits  is  not  possible,  the 
Agency  believes  that  this  rulemaking 
will  have  a  net  beneficial  effect  result  in 
cost  savings  of  approximately  $1.6 
billion  based  on  Needs  Survey  data. 

For  operational  facilities  that  meet  the 
criteria  for  treatment  equivalent  to 
secondary  treatment  (§§  133.101(g)  and 
133.105),  communities  may  seek 
adjustment  of  NPDES  permits  where 
current  requirements  are  not  being  met. 
The  Agency  estimates  that  the  final  rule 
will  enable  over  3.900  facilities  to 
experience  significant  cost  savings 
through  deferral  or  elimination  of  costly 
capital  improvements  while  continuing" 
to  meet  approved  water  quality 
standards. 

For  new  TF  and  WSP  facilities,  the 
adjustments  from  secondary  treatment 
requirements  will  be  basedon  the 
permitting  authority  assessment  of  the 
design  capabilities  of  the  proposed 
facility.  This  provision  should  result  in 
the  expanded  use  of  these  less 
expensive  wastewater  treatment 
technologies,  and  the  initial  capital 
investment  will  be  less  than  under 
previous  requirements.  This  should  also 
results  in  lower  EPA  grant  awards  in 
many  cases,  releasing  funds  for 
additional  projects  that  may  not  have 
been  funded  except  for  this  cost  savings 
measure.  Additional  operation  and 
maintenance  savings  may  also  result  as 
well. 

Today's  rulemaking  alsp  allows 
substitution  of  CBOD5  standards  for  the 
existing  BOD5  standards.  This  provision 


is  applicable  to  ail  POTWs  and  we 
expect  that  some  small  communities 
may  request  this  change.  The  use  of  the 
CBODs  parameter  and  testing 
procedures,  moreover,  may  result  in 
substantial  capital  or  operations  and 
maintenance  cost  savings  at  some 
locations.  By  using  the  CBODs 
parameter  and  testing  procedures  some 
communities  may  be  able  to 
demonstrate  that  planned  treatment 
facility  upgradings  are  in  fact 
unnecessary'.  Furthermore,  the  .\gency 
expects  that  some  communities  will  also 
realize  benefits  from  the  use  of  CBOD5 
through  more  accurate  measurements  of 
effluent  quality  and  elimination  of  the 
incentive  to  operate  plants  in  a  counter- 
productive manner  to  meet  BODb  limits, 
e.g.,  prevention  of  nitrification  in 
facilities. 

The  Agency  believes  that  today's 
regulation  will  not  result  in  any 
significant  economic  impact  on  small 
communities.  Accordingly,  I  hereby 
certify,  pursuant  to  5  U.S  C.  605(b).  that 
this  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  133 

Publicly  owned  treatment  works. 
Waste  treatment  and  disposal,  Water 
pollution  control. 

Dated:  Sepiember  12.  1984. 
William  D.  Ruckeishaus, 

Administrator. 

.Appendix  A— Abbreviations,  Acronyms  and 
Terms  Used  in  This  Notice 

Act— The  Clean  Water  Act. 

Agency— The  United  States  Environmental 
FVotection  Agency. 

BCT — Best  Conventional  Pollution  Control 
Technology. 

BPT — Best  Practicable  Control  Technology. 

BOD — A  pollutant  parameter  for  the 
biochemical  oxygen  demand  of  wastewater, 
which  typically  includes  boir.  a  carbonaceous 
and  a  nitrogenous  portion. 

BODs— The  BOD  exerted  in  a  5-day  period 

BODu— The  ultimate  or  long-term  BOD  of 
wastewater,  which  will  be  exerted  if 
sufficient  reaction  time  is  allowed. 

CBOD — The  carbonaceous  portion  of  the 
BOD  of  wastewater. 

CBOD5— The  CBOD  exerted  in  a  5-day 
period. 

CBOD„— The  ultimate  or  long-term  CBOD 
of  wastewater,  which  will  be  exerted  if 
sufficient  reaction  time  is  allowed.  Typically, 
CBODu  18  equal  to  1.5  times  the  CBODv 

CWA— The  Clean  W  ater  Act. 

Clean  Waaler  Act— The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
|33  U.S.C.  1251  et  seq  ].  as  amended  by  the 
Clean  Water  Act  of  1977  (Pub.  L.  95-217)  and 
the  Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of  1981 
(Pub.  L  97-117). 

EPA— The  United  States  Environmental 
Protection  Agency. 


mgd — Million  gallons  per  day. 

mg/1 — Milligrams  per  liter 

MCD-53 — "Innovative  and  Alternative 
Technology  Assessment  Manual,"  [EPA  430/ 
&-78-009.  MCD-53.  1980). 

NOD — The  nitrogenous  portion  of  the  BOD 
of  wastewater. 

NPDES  permit— A  National  Pollutant 
Discharge  Elimination  System  permit  issued 
under  section  402  of  the  Act 

O.MB — Office  of  Management  and  Budget. 

POTW — f*ublicly  owned  treatment  works 

SS — Suspended  solids 

Slcndard  Methods— Standard  Methods  for 
the  Examination  of  Water  and  Wastewater, 
15th  ed  (American  Public  Health 
Association,  Washington.  DC.  1980). 

TF— Trickling  filter 

Technical  Support  Document— "Technical 
Support  Document  for  Regulations  under 
section  304(d)(4)." 

WSP — Waste  stabilization  pond. 

1981  Amendments — The  Municipal 
Wastewater  Treatment  Construction  Grant 
Amendments  of  1961  [Pub  L.  9"-ll"). 

Appendix  B — Suspended  Solids  Limitations 
for  Wastewater  Treatment  Ponds  [Source: 
43  FR  55279.  November  27. 1978) 


Suspended 

Location 

SoiKMLinil!  ' 

(mx  11 

Alabama 

90 
70 

Alaaka 

Aninna                     

90 

ArVareum                 , 

90 

CalHornui 

96. 

Coioraoo 

Aerated  ponds 

75. 

All  fUhar* 

10S 

Connoctini 

KC 

Daiawuta                ^ 

N.C. 

Dtstrci  of  Cobinbi* „ 

NC 

FlonOa        

N.C. 

aanr^ui                            

9a 

Ciiilun                        ,    ,  , 

N.a 

N.C. 

Ktohn                 

N.a 

IHinaa 

37 

irxJiana 

70 

lOWt- 

ConttoHaa  diacharga.  3  oa« 

C«ae-t>r-caac 

but  not 

greater  mar 

ea. 

AHothefi.        

80. 

K«^sas                                    

•Ol 

Kantiirky          ^ 

NC 

Lnumana       ,, 

90 

Mains 

45 

Marytann                            

90 

Maaaacfxiaotti  

NO. 

Memaan    Gomroded  aaaionil  (tecfarge 

Summai ...._ _ 

70 

Wmuif 

40. 

Minneaota    

N.C 

Mi&siSSipo. _ 

90. 

Missour      _               

90 

Montana                                

im 

MaOraaka                    _ 

90 

Nortf  Carolina 

00. 

Nonr  Danou 

Nortr.  and  Easi  o<  Misaour  Rivar 

flO 

South    am)    MMt    ot    Mnowi 

too. 

Rivw 

Mevaaa          _ 

90. 

Neinr  MBTip*h»a       

45. 

N««.  .MKWty                      

N.C. 

New  ManMl       

90 

N»»  Ynr»                                

70. 

Onic                   ....                

66. 

Oklahoma _..       _    

90 

'The  values  set  for  Iowa  and  Virginia  incorporate 
a  specific  case-by -case  provision. 
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Location 


OwQon 

E*sl  o«  Caacade  Ml* 

wa««  ol  Caacada  Mis 

Pannsytvaraa ...„...,.„ 

Puarlo  Rbo ™!H7 

Rhoda  Mand ",~" 

Sou*  Carokna. ^ I„„ 

Sou*  OtfuM .. 

Tarmaasaa 

Utah '■-■"""" 

Varmont _ 

V>9raa. 

East  ot  Bkja  Ridge  Mts  

Waat  o<  atua  Ridga  Mts 

East    MQpa    counbas:    Loudoun, 

FauquMr.  Rappahannock. 

G'aan.     Mbamvla. 

Anihant.      Bedford. 

Ffarttn,  PatnctL 
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40  CFR  Part  133  is  revised  to  read  as 
follows: 

PART  133— SECONDARY  TREATMENT 
REGULATION 


Sec 

133.100 

133.101 

133.102 

133.103 

133.104 

133.105 


Purpose. 
Definitions. 
Secondai^  treatment. 
Special  considerations. 
Sampling  and  test  procedures. 
Treatment  equivalent  to  secondary 
treatment. 

Authority:  Sees.  301(b)(1)(B),  304(d)(1), 
304(d)(4),  306.  and  501  of  the  Clean  Water  Act 
(Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  as  amended  by  the 
Clean  Water  Act  of  1977.  and  the  Municipal 
Wastewater  Treatment  Construction  Grant 
Amendments  of  1981];  33  U.S.C.  1311(b)(1)(B): 
1314(d)(1)  and{4);  1318;  and  1361;  86  Stat.  816, 
Pub.  L  92-500;  91  Stat.  1567,  Pub.  L.  95-217;  95 
Stat.  1623,  Pub.  L.  97-117. 

S  133.100    Purpose. 

This  part  provides  information  on  the 
level  of  effluent  quality  attainable 
through  the  application  of  secondary  or 
equivalent  treatment. 

S  133.101     Definitions. 

Terms  used  in  this  part  are  defined  as 
follows: 

(a)  "/-(/oyovera^e.  "The  arithmetic 
mean  of  pollutant  parameter  values  for 
samples  collected  in  a  period  of  7 
consecutive  days. 

(b)  "30-day  average.  "The  arithmetic 
mean  of  pollutant  parameter  values  of 
samples  collected  in  a  period  of  30 
consecutive  days. 

(c)  "Acl." The  Clean  Water  Act  (33 
U.S.C.  1251  et  seq..  as  amended). 


(d)  "BODi")  The  five  day  measure  of 
the  pollutant  parameter  biochemical 
oxygen  demand  fBDO). 

(e)  "CBODi"  The  five  day  measure  of 
the  pollutant  parameter  carbonaceous 
biochemical  oxygen  demand  (CBOD5). 

(f)  "Effluent  concentrations 
consistently  achievable  through  proper 
operation  and  maintenance.  "  (1)  For  a 
given  pollutant  parameter,  the  95th 
percentile  value  for  the  30-day  average 
effluent  quality  achieved  by  a  treatment 
works  in  a  period  of  at  least  two  years, 
excluding  values  attributable  to  upsets, 
bypasses,  operational  errors,  or  other 
unusual  conditions,  and  (2)  a  7-day 
average  value  equal  to  1.5  times  the 
value  derived  under  paragraph  (f)(1)  of 
this  section. 

(g)  "Facilities  eligible  for  treatment 
equivalent  to  secondary  treatment.  " 
Treatment  works  shall  be  eligible  for 
consideration  for  effluent  limitations 
described  for  treatment  equivalent  to 
secondary  treatment  (§  133.105),  if: 

[1]  The  BOD5  and  SS  effluent 
concentrations  consistently  achievable 
through  proper  operation  and 
maintenance  (§  133.101(f])  of  the 
treatment  works  exceed  the  minimum 
level  of  the  effluent  quality  set  forth  in 
§  §133.102(a)  and  133.102(b), 

(2)  A  trickling  filter  or  waste 
stabilization  pond  is  used  as  the 
principal  process,  and 

(3)  The  treatment  works  provide 
significant  biological  treatment  of 
municipal  wastewater. 

(h)  "m^//. "Milligrams  per  liter. 

(i)  "A'POfS."  National  Pollutant 
Discharge  Elimination  System. 

(j)  "Percent  removal.  "  A  percentage 
expression  of  the  removal  efficiency 
across  a  treatment  plant  for  a  given 
pollutant  parameter,  as  determined  from 
the  30-day  average  values  of  the  raw 
wastewater  influent  pollutant 
concentrations  to  the  facility  and  the  30- 
day  average  values  of  the  effluent 
pollutant  concentrations  for  a  given  time 
period. 

(k)  "Significant  biological  treatment. " 
The  use  of  an  aerobic  or  anaerobic 
biological  treatment  process  in  a 
treatment  works  to  consistently  achieve 
a  30-day  average  of  a  least  65  percent 
removal  of  BODs. 

(1)  "SS.  "The  pollutant  parameter  total 
suspended  solids. 

§  1 33. 1 02    Secondary  treatment 

The  following  paragraphs  describe  the 
minimum  level  of  effluent  quality 
attainable  by  secondary  treatment  in 
terms  of  the  parameters— BOD5,  SS  and 
pH.  All  requirements  for  each  parameter 
shall  be  achieved  except  as  provided  for 
in  §§  133.103  and  133.105. 

(a)  BODi. 


(1)  The  30-day  average  shall  not 
exceed  30  mg/1. 

(2)  The  7-day  average  shall  not  exceed 
45  mg/1. 

(3)  The  30-day  average  percent 
removal  shall  not  be  less  than  85 
percent. 

(4)  At  the  option  to  the  NPDES 
permitting  authority,  in  lieu  of  the 
parameter  BOD5  and  the  levels  of  the 
effluent  quality  specified  in  paragraphs 
(a)(1),  (a)(2),  and  (a)(3),  the  parameter 
•CBODs  may  be  substituted  with  the 
following  levels  of  the  CBOD5  effluent 
quality  provided: 

(i)  The  30-day  average  shall  not 
exceed  25  mg/1. 

(ii)  The  7-day  average  shall  not 
exceed  40  mg/1. 

(iii)  The  30-day  average  percent 
removal  shall  not  be  less  than  85 
percent. 

(b)  SS. 

(1)  The  30-day  average  shall  not 
exceed  30  mg/1. 

(2)  The  7-day  average  shall  not  exceed 
45  mg/1. 

(3)  The  30-day  average  percent 
removal  shall  not  be  less  than  85 
percent. 

[c]  pH.  The  effluent  values  for  pH 
shall  be  maintained  within  the  limits  of 
6.0  to  9.0  unless  the  publicly  owned 
treatment  works  demonstrates  that:  (1) 
inorganic  chemicals  are  not  added  to  the 
waste  stream  as  part  of  the  treatment 
process;  and  (2)  contributions  from 
industrial  sources  do  not  cause  the  pH 
of  the  effluent  to  be  less  than  6.0  or 
greater  than  9.0. 

§  1 33. 1 03    Special  considerations. 

(a)  Combined  sewers.  Treatment 
works  subject  to  this  part  may  not  be 
capable  of  meeting  the  percentage 
removal  requirements  established  under 
§§  133.102(a)(3)  and  133.102(b)(3).  or 

§§  133.105(a)(3)  and  133.105(b)(3)  during 
wet  weather  where  the  treatment  works 
receive  flows  from  combined  sewers 
[i.e..  sewers  which  are  designed  to 
transport  both  storm  water  and  sanitary 
sewage).  For  such  treatment  works,  the 
decision  must  be  made  on  a  case-by- 
case  basis  as  to  whether  any  attainable 
percentage  removal  level  can  be 
defined,  and  if  so.  what  the  level  should 
be. 

(b)  Industrial  wastes.  For  certain 
industrial  categories,  the  discharge  to 
navigable  waters  of  BOD5  and  SS 
permitted  under  sections  301(b](l)(A)(i). 
301(b)(2)(E)  or  306  of  the  Act  may  be 
less  stringent  than  the  values  given  in 
§§  133.102(a)(1),  133.102(a)(4)(i), 
133.102(b)(1).  133.105(a)(1),  133.105(b)(1) 
and  133.105(e)(l)(i).  In  cases  when 
wastes  would  be  introduced  from  such 


Federal  Register  /  Vol.  49.  No.  184  /  Thursday.  September  20.  1984  /  Rules  and  Regulations      37007 


an  idustrial  category  into  a  publicly 
owned  treatment  works,  the  values  for 
BOD,  and  SS  in  §§  133.102(a)(1). 
133.102(a)(4)(i),  133.102(b)(1), 
133.105(a)(1),  133.105(b)(1),  and 
133.105(e)(l)(i)  may  be  adjusted 
upwards  provided  that:  (1)  the  permitted 
discharge  of  such  pollutants, 
attributable  to  the  industrial  category, 
would  not  be  greater  than  that  which 
would  be  permitted  under  sections 
301(b)(l)(A)(i),  301(b)(2)(E)  or  306  of  the 
Act  if  such  industrial  category  were  to 
discharge  directly  into  the  navigable 
waters,  and  (2)  the  flow  or  loading  of 
such  pollutants  introduced  by  the 
industrial  category  exceeds  10  percent 
of  the  design  flow  or  loading  of  the 
publicly  owned  treatment  works.  When 
such  an  adjustment  is  made,  the  values 
for  BODs  or  SS  in  §§  133.102(a)(2}. 
133.102(a)l4)(ii).  §  133.102(b)(2). 
133.105(a)(2),  133.105(b)(2),  and 
133.105(e)(l)(ii)  should  be  adjusted 
proportionately. 

(c)  Waste  Stabilization  Ponds.  The 
Regional  Administrator,  or.  if 
appropriate.  State  Director  subject  to 
EPA  approval,  is  authorized  to  adjust 
the  minimum  levels  of  effluent  quality 
set  forth  in  §  133.105  (b)(1),  (b)(2),  and 
(b)(3)  for  treatment  works  subject  to  this 
part,  to  conform  to  the  SS 
concentrations  achievable  with  waste 
stabilization  ponds,  provided  that:  (1) 
waste  stablization  ponds  are  the 
principal  process  used  for  secondary 
treatment;  and  (2)  operation  and 
maintenance  data  indicate  that  the  SS 
values  specified  in  §  133.105  (b)(1), 
{b)(2),  and  (b)(3)  cannot  be  achieved. 
The  term  "SS  concentrations  achievable 
with  waste  stabilization  ponds"  means  a 
SS  value,  determined  by  the  Regional 
Administrator,  or,  if  appropriate.  State 
Director  subject  to  EPA  approval,  which 
is  equal  to  the  effluent  concentration 
achieved  90  percent  of  the  time  within  a 
State  or  appropriate  contiguous 
geographical  area  by  waste  stabilization 
ponds  that  are  achieving  the  levels  of 
effluent  quality  for  BODs  specified  in 
§133.1051a)(l).[cf.  43  FR  55279]. 

§  1 33. 104    Sampling  and  test  procedures. 

(a)  Sampling  and  test  procedures  for 
pollutants  listed  in  this  part  shall  be  in 
accordance  with  guidelines  promulgated 
by  the  Administrator  in  40  CFR  Part  136. 

(b)  Chemical  oxygen  demand  (COD) 
or  total  organic  carbon  (TOC)  may  be 
substituted  for  BODs  when  a  long-term 
BODiCOD  or  BOD:TOC  correlation  has 
been  demonstrated. 

§  1 33. 1 05    Treatment  equivalent  to 
secondary  treatment 

This  section  describes  the  minimum 
level  of  effluent  quality  attainable  by 


facilities  eligible  for  treatment 
equivalent  to  secondary  treatment 
(5l33.101(g))in  terms  of  the 
parameters— BODs,  SS  and  pH.  All 
requirements  for  the  specified 
parameters  in  paragraphs  (a),  (b).  and 
(c)  of  this  section  shall  be  achieved 
except  as  provided  for  in  f  133.103.  or 
paragraphs  (d),  (e)  or  (f)  of  this  section. 

(a)  BODi. 

(1)  The  30-day  average  shall  not 
exceed  45  mg/1. 

(2)  The  7-day  average  shall  not  exceed 
65  mg/1. 

(3)  The  30-day  average  percent 
removal  shall  not  be  less  than  65 
percent. 

(b)  SS.  Except  where  SS  values  have 
been  adjusted  in  accordance  with 

§  133.103(c): 

(1)  The  30-day  average  shall  not 
exceed  45  mg/1. 

(2)  The  7-day  average  shall  not  exceed 
65  mg/1, 

(3)  The  30-day  average  percent 
removal  shall  not  be  less  than  65 
percent. 

(c)  pH.  The  requirements  of 
S  133.102(c)  shall  be  met. 

(d)  Alternative  State  Requirements. 
Except  as  limited  by  paragraph  (f)  of 
this  section,  and  after  notice  and 
opportunity  for  public  comment,  the 
Regional  Administrator,  or,  if 
appropriate.  State  Director  subject  to 
EPA  approval,  is  authorized  to  adjust 
the  minimum  levels  of  effluent  quality 
set  forth  in  paragraphs  (a)(1).  (8)(2), 
(b)(1)  and  (b)(2)  of  this  section  for 
trickling  filter  facilities  and  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  for  waste  stabilization  pond 
facilities,  to  conform  to  the  BODs  and  SS 
effluent  concentrations  consistently 
achievable  through  proper  operation 
and  maintenance  (§  133.101(f))  by  the 
median  (50th  percentile)  facility  in  a 
representative  sample  of  facilities 
within  a  State  or  appropriate  contiguous 
geographical  area  that  meet  the 
definition  of  facilities  eligible  for 
treatment  equivalent  to  secondary 
treatment  (§  133.101(g)). 

(The  information  collection  requirements 
contained  in  this  rule  have  been  approved  by 
OMB  and  assigned  control  number  2040- 
0051.) 

(e)  CBODt.  Limitations: 

(1)  Where  data  are  available  to 
establish  CBODs  limitations  for  a 
treatment  works  subject  to  this  section, 
the  NPDES  permitting  authority  may 
substitute  the  parameter  CBODs  for  the 
parameter  BODs  In  §5  133.105(a)(1). 
133.105(a)(2)  and  133.105(a)(3).  on  a 
case-by-case  basis  provided  that  the 
levels  of  CBODs  effluent  quality  are  not 
less  stringent  than  the  following: 


(i)  The  30-day  average  shall  not 
exceed  40  mg/1. 

(ii)  The  7-day8  average  shall  not 
exceed  60  mg/1. 

(iii)  The  30-day  average  percent 
removal  shall  not  be  less  than  65 
percent. 

(2)  Where  data  are  available,  the 
parameter  CBODs  may  be  used  for 
effluent  quality  hmitalions  established 
under  subsection  (d)  of  this  section. 
Where  concurrent  BOD  effluent  data  are 
available,  they  must  be  submitted  with 
the  CBOD  data  as  a  part  of  the  approval 
process  outlined  in  subsection  (d). 

(f)  Permit  Adjustments.  Any  permit 
adjustment  made  pursuant  to  this  Part 
may  not  be  any  less  stringent  than  the 
limitations  required  pursuant  to 
§  133  105(a}-{e).  Furthermore,  permitting 
authorities  may  require  more  stringent 
limitations  when  adjusting  permits  if:  (1) 
for  existing  facilities  the  permitting 
authority  determines  that  the  30-day 
average  and  7-day  average  BODi  and  SS 
effluent  values  that  could  be  achievable 
through  proper  operation  and 
maintenance  of  the  treatment  works, 
based  on  an  analysis  of  the  past 
performance  of  the  treatment  works. 
would  enable  the  treatment  works  to 
achieve  more  stringent  limitations,  or 

(2)  For  new  facilities,  the  permitting 
authority  determines  that  the  30-day 
average  and  7-day  average  BODs  and  SS 
effluent  values  that  could  be  achievable 
through  proper  operation  and 
maintenance  of  the  treatment  works, 
considering  the  design  capability  of  the 
treatment  process  and  geographical  and 
climatic  conditions,  would  enable  the 
treatment  works  to  achieve  more 
stringent  limitations. 
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40  CFR  Part  122 
(WH-FRL-2600-1] 

National  PoNutant  Discharge 
Elimination  System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

AcnOM:  Final  rule. 

SUMMARY:  EPA  is  revising  a  permit 
program  requirement  for  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES).  The  final  rule  implements 
Section  23  of  Municipal  Wastewater 
Treatment  Construction  Grants 
Amendments  of  1981  to  the  Clean  Water 
Act  and  the  revisions  to  the  Secondary 
Treatment  Regulation  (40  CFR  Part  133) 
published  elsewhere  in  today's  Federal 
Register.  EPA  proposed  these  changes  to 
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the  NPDES  regulations  on  November  16. 
1983  (49  FR  52258).  The  rule  will  allow 
NPDES  permits  to  be  modified  or 
reissued  to  include  less  stringent  limits 
based  upon  the  revised  secondary 
treatment  requirements. 
DATES:  The  effective  date  of  this 
regulation  is  November  5. 1984. 

In  accordance  with  40  CFR  100.01  (45 
FR  26098,  April  17. 1980),  these 
regulations  shall  be  considered  final 
agency  action  for  purposes  of  judicial 
review  at  1«)  p.m.  eastern  time  on 
October  5. 1984.  In  order  to  assist  EPA 
to  correct  any  typographical  errors, 
incorrect  cross  references,  and  similar 
technical  errors,  comments  of  a 
technical  and  nonsubstantive  nature  on 
the  final  regulation  may  be  submitted  on 
or  before  November  20. 1984.  The 
effective  date  of  this  regulation  will  not 
be  delayed  by  consideration  of  such 
comments. 

ADDRESS:  Comments  of  a  technical  and 
nonsubstantive  nature  should  be 
addressed  to  the  contact  person  listed 
below. 

FOn  FURTHER  INFORMATION  CONTACT: 

George  E.  Young.  Permits  Division  [EN- 
336).  Office  of  Water  Enforcement  and 
Permits.  Environment  Protection  Agency 
401  M  Street.  SW..  Washington.  D.C. 
20460.  Telephone:  (202)  426-4793. 
SUPPLEMENTARY  INFORMATION:  Section 
301(b)(1)  of  the  Clean  Water  Act  (CWA) 
requires  all  publicly  owned  treatment 
works  (POTWs)  to  achieve  effluent 
limitations  based  on  secondary 
treatment  or  more  stringent  water 
quality  standards.  These  effluent 
limitations  are  imposed  in  permits 
issued  to  dischargers  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES).  EPA  and  States  approved  to, 
administer  the  NPDES  Program  have 
issued  permits  to  existing  POTWs  with 
conditions  based  upon  the  secondary 
treatment  definition  in  the  existing 
Secondary  Treatment  Regulation  (40 
CFR  Part  133).  On  November  16, 1983. 
EPA  proposed  revisions  to  the 
secondary  treatment  requirements  in 
Part  133  based  upon  section  23  of  the 
"Municipal  Wastewater  Treatment 
Construction  Grants  Amendments  of 
1981"  to  the  CWA  (48  FR  52258).  These 
CWA  amendments  deemed  such 
biological  treatment  facilities  as 
oxidation  ponds,  lagoons,  and  ditches 
and  trickling  filters  as  the  equivalent  of 
secondary  treatment  and  directed  EPA 
to  provide  guidance  on  design  criteria 
for  such  facilities,  taking  into  account 
pollutant  removal  efficiencies.  EPA 
proposed  Part  133  revisions  to  carry  out 
this  directive.  Elsewhere  in  today's 
Federal  Register.  EPA  is  publishing  final 
rules  revising  Part  133. 


The  current  NPDES  regulations  do  not 
authorize  permits  to  be  modified  or 
reissued  to  incorporate  changes  to  the 
secondary  treatment  requirements 
insofar  as  these  may  be  less  stringent 
then  the  existing  permit  effluent 
limitations.  Section  122.44(1)  prohibits 
reissuance  of  a  permit  upon  expiration 
with  any  condition  less  stringent  than 
those  in  the  expiring  permit  unless  cause 
for  permit  modification  under  §  122.62 
exists.  The  current  regulations  do  not 
provide  any  cause  for  permit 
modification  that  would  allow  less 
stringent  permit  limitations  to  be 
imposed  based  upon  changes  to  the 
secondary  treatment  regulations.  Thus, 
even  if  permittees  would  qualify  for  less 
stringent  requirements  as  a  result  of 
today's  revision  to  the  secondary 
treatment  requirements,  the  existing 
NPDES  regulations  would  not  allow 
implementation  of  the  revision  through 
changes  to  permit  conditions. 

EPA,  therefore,  proposed  to  revise 
§  122.62(a)(3)(i)  to  allow  a  POTW  to 
request  permit  modification  to 
incorporate  new  effluent  limitations  in 
accordance  with  the  revised  Secondary 
Treatment  Regulation.  Permittees  must 
request  the  modification  within  90  days 
of  publication  in  the  Federal  Register  of 
revised  secondary  treatment  rules. 
Under  §  122.44(1),  that  change  would 
also  allow  the  Director  to  reissue  a 
permit  upon  expiration  with  limitations 
less  stringent  than  those  in  the  expiring 
permit  to  the  extent  authorized  by  the 
revised  secondary  treatment  standards. 
This  proposal  was  also  intended  to 
make  EPA's  approaches  to  promulgated 
technology-based  standards  consistent 
for  POTWs  and  for  industrial 
dischargers.  The  current  EPA  policy  in 
the  NPDES  regulations  allows  industrial 
permits  to  be  modified  or  reissued  at  the 
permittee's  request  when  EPA 
promulgates  effluent  limitations 
guidelines  to  replace  previous  guidelines 
on  which  the  permit  was  based  that 
were  withdrawn,  modified,  or  revised 
{§  122.62(a)(3)). 

EPA  received  only  two  comments  on 
the  proposal  to  revise  the  NPDES 
regulations.  One  commenter  noted  that 
many  minor  POTWs  affected  by  the 
revision  would  be  required  to  comply 
with  the  secondary  treatment  standards 
in  their  existing  permits  until  permit 
reissuance  since  it  is  not  likely  that  their 
permits  would  be  modified  during  the 
term  to  incorporate  revised  secondary 
treatment  standards.  As  the  commenter 
observed,  since  modifying  POTW 
permits  based  upon  today's  change 
could  requrie  significant  resources,  EPA 
may  not  be  able  to  modify  all  permits 
prior  to  expirations.  However,  EPA  will 
attempt  to  deal  with  all  permit 


modification  requests  as  expeditiously 
as  possible  so  that  permittees  may 
benefit  from  any  changes  to  permit 
limitations. 

Another  commenter  disagreed  with 
the  statement  in  the  proposal  that  the 
revision  would  make  consistent  EPA's 
treatment  of  industrial  and  municipal 
dischargers.  The  commenter  stated  that 
because  industrial  permits  could  only  be 
made  less  stringent  if  they  were  based 
upon  promulgated  effluent  guidelines, 
the  policy  would  unfairly  treat  industry 
dischargers  with  permits  based  upon  the 
permit  writer's  best  professional 
judgment  (BPJ)  under  section  402(a)(1)  of 
the  CWA.  EPA  proposed  changes  to  the 
industrial  anti-backsliding  policy  in  40 
CFR  122.44(1)  on  November  18, 1982  (47 
FR  52072).  The  Agency  will  fully  address 
its  anti-backsliding  policy  as  it  applies 
to  BPJ  permits  for  industrial  dischargers 
in  that  rulemaking.  However,  as 
discussed  above,  today's  rulemaking  is 
consistent  with  the  Agency's  approach 
to  modification  of  permits  based  upon 
promulgated  technology-based 
standards. 

For  the  reasons  discussed  above,  EPA 
has  decided  to  promulgate  the  final  rule 
as  proposed.  This  revision  is  essential  if 
today's  changes  to  the  Part  133 
secondary  treatment  definition  are  to 
have  any  meaning.  The  Agency's 
rationale  for  promulgating  the  final 
revisions  to  Part  133  is  discussed 
elsewhere  in  today's  Federal  Register. 

Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
amendment  will  allow  permittees  to 
obtain  less  stringent  limitations  in  their 
NPDES  permits  and  will  thereby  reduce 
burdens.  The  regulation  does  not  satisfy 
any  of  the  criteria  specified  in  section 
1(b)  of  the  Executive  Order  and,  as  such, 
does  not  constitute  a  major  rulemaking. 
This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et. 
seq.,  EPA  submitted  a  copy  of  the 
proposed  rule  and  supporting  documents 
on  collection  of  information 
requirements  to  the  Director  of  OMB  for 
review  and  approval.  No  comments 
were  received.  EPA  is  submitting  a  copy 
of  the  final  rule  and  supporting 
documents  on  the  information  collection 
requirement  to  the  Director  of  OMB. 


Federal  Register  /  Voi.  49.  No.  184  /  Thursday.  September  20.  1984  /  Rules  and  Regulations      37009 


Reguldtory  Flexibility  Act 

f    Under  the  Regulatory  Flexibility  Art.  5 
U.S.C,  601  e!  seq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
i.Tipact  on  a  substantial  number  of  small 
entities.  Today's  am.end.ment  would 
allow  permittees  to  obtain  less  stringent 
effluent  limitations  and  would  therefore 
reduce  costs  and  burdens  for  them. 
Accordingly.  1  hereby  certify,  pursuant 
to  r,  use.  605(b),  that  this  amendmen- 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


List  of  Subjects  in  40  CFR  Part  122 

Administrative  practice  and 
procedure.  Reporting  and  reconikef^^i.-g 
r(>qu:re;nen:s   Water  pollution  control. 
Confidential  busi.ness  information. 

I)j!fd:  Sep!err:lipr  12  15ib4. 
VViiliam  D.  Ruckeishaus, 
A  dministrctor. 

These  reguaitions  contained  in  40  CFR 
Po.'-t  122  a.'-e  amended  as  fo;;;"v\s 

PART  122-NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 

Section  122.62  is  amended  b>  re\ising 
p.i,^dgraph  |d|!3!(i;'.A!  as  follows: 


§  1 22.62     Modification  or  revocation  and 
reissuance  of  permits. 

(a)  •    •    • 

(3)  •    •    • 

(i)  For  promulgat'on  of  amended 
s*iin;iards  or  regulations,  when: 

\.\]  The  permit  condition  requested  to 
be  modified  was  based  on  a 
promulgated  effluent  lim.itation 
guideline.  EPA  approved  or  promulgated 
water  quality  standards,  or  the 
Secondary  Treatment  Regulations  under 
Part  133;  and 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

40  CFR  Part  133 

(m4-FRL-2674-11 

Secondary  Treatment  Regulation; 
Avaiability  of  Comments  and 
Additional  Opportunity  to  Comment 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Availability  of  comments  and 
additional  opportunity  to  comment. 


summary:  On  November  16, 1983,  the 
EPA  proposed  to  amend  the  secondary 
treatment  regulation  (48  FR  52258).  That 
notice  of  proposed  rulemaking  also 
solicited  public  comment  on  the  issue  of 
modifying  the  percent  removal 
requirement  in  the  current  regulation. 
The  regulation  defines  secondary 
treatment  for  publicly  owned  treatment 
works  (POTWs)  as  the  achievement  of 
30  mg/1  biochemical  oxygen  demand,  5- 
day  (BODs)  and  suspended  solids  (SS) 
or  85  percent  removal  of  those 
pollutants  on  a  30  day  average, 
whichever  is  more  stringent.  The  notice 
of  proposed  rulemaking  solicited  public 
comments  on  the  problems  related  to 
meeting  the  percent  removal 
requirement  and  on  five  options  the 
Agency  was  considering  for  amending 
the  percent  removal  requirement  (48  FR 
52267-52269).  The  Agency  has  now 
compiled  and  is  considering  the  public 
comments.  The  Agency  is  publishing 
today's  notice  summarizing  the  initial 
public  comments  and  providing  the 
public  an  additional  opportunity  to 
comment  specifically  on  the  one  option 
the  Agency  is  most  seriously  considering 
for  amending  the  percent  removal 
requirement. 

date:  Written  comments  on  this  notice 
must  be  submitted  on  or  before 
Novbember  19, 1984. 

ADDRESSES:  Comments  on  this  notice 
should  be  addressed  to:  Central  Docket 
Section  [A-130],  Attention:  Docket  No. 
G-81-3,  Environmental  Protection 
Agency.  Washington.  D.C.  20460.  The 
public  may  inspect  the  complete  record 
for  this  rulemaking  and  all  comments 
received  in  response  to  this  notice  at: 
Central  Docket  Section.  Gallery  1,  West 
Tower  Lobby,  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
D.C.  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Kramer.  Office  of  Water 
Program  Operations  |WH-595], 
Environmental  Protection  Agency, 
Washington,  D.C.  20460,  (202)  382-7277. 


SUPPLEMENTARY  INFORMATION: 

A.  Background  on  the  Problems 
Associated  With  the  Percent  Removal 
Requirements 

Four  EPA  documents  that  provide 
background  on  the  problems  associated 
with  the  percent  removal  requirement 
are  included  es  part  of  the  Docket:  two 
draft  technical  reports  from  1979  and 
1960  entitled  "Evaluation  of  Infiltration/ 
Inflow  (I/I)  Program"  (these  documents 
present  an  overview  of  information  on 
the  effectiveness  of  measures  to  reduce 
I/l  in  sewer  systems),  a  recently 
completed  study:  "Determination  of 
Excessive/Nonexcessive  Inflow  Rates; ' 
and  the  "Technical  Support  Document 
for  the  Amendment  to  the  Percent 
Removal  Requirement,"  July  1984, 
(which  summarizes  the  data  collected 
and  the  analytical  approach  used  to 
develop  the  options  considered  by  the 
Agency). 

1.  Percentage  Removal  Requirements 

The  Administrator  of  the  EPA  has 
defined  the  requirements  of  secondary 
treatment  for  POTWs  as  the 
achievement  of  30  mg/1  BODs  and  SS  or 
85  percent  removal  of  those  pollutants 
on  a  30  day  average,  whichever  is  more 
stringent  (40  CFR  133.102  (a)  and  (b)). 
These  limits  are  based  on  what  were 
previously  believed  to  be  typical  POTW 
influent  concentrations  of  200  mg/1  for 
BODs  and  SS.  This  requirement  has 
caused  a  number  of  problems  for 
POTWs  which  receive  less  concentrated 
influent.  Less  concentrated  influent  is 
usually  caused  by  infiltration  and  inflow 
(I/I)  in  the  sewer  system.  For  purposes 
of  this  notice,  less  concentrated  influent 
shall  mean  wastewaters  with  influent 
concentrations  of  less  than  200  mg/1  for 
BODs  and  SS.  Additionally,  many 
POTWs  with  less  concentrated  influent 
may  be  forced,  under  the  current  percent 
removal  requirement,  to  provide 
treatment  more  stringent  than  30  mg/1 
BOD  and  SS. 

The  85  percent  removal  requirement 
was  originally  established  to  achieve 
two  basic  objectives:  (1)  To  help 
encourage  municipalities  to  correct 
excessive  I/I  to  their  sanitary  sewer 
systems,  and  (2)  to  help  prevent 
intentional  dilution  of  influent 
wastewater.  However,  in  POTWs  with 
dilute  influent  which  is  not  attributable 
to  excessive  I/I  or  intentional  dilution, 
the  percent  removal  requirement  will 
result  in  forcing  "advanced  treatment." 
Advanced  treatment  generally  refers  to 
additional  treatment  processes  which 
achieve  significantly  greater  pollutant 
removals  than  secondary  treatment 
processes  alone  (e.g.,  filtration,  chemical 
addition  or  two-stage  biological 
treatment). 


In  addition  to  the  existing  85  percent 
removal  requirement  in  the  secondary 
treatment  regulation,  the  amendments 
proposed  for  public  comment  on 
November  16, 1983  would  allow 
separate  effluent  requirements  for 
POTWs  based  on  the  carbonaceous 
BOD,(CBOD5)  parameter  and  for 
POTWs  employing  technologies 
equivalent  to  secondary  treatment  (i.e.. 
trickling  filters  (TFs)  and  waste 
stabilization  ponds  (WSPs)).  The 
proposed  30-day  average  effluent 
limitations  for  CBOD,  and  equivalent 
treatment  provisions  each  include  an 
effluent  concentration  requirement  and 
a  percent  removal  requirement.  The 
proposed  30-day  average  limitations  are; 
(1)  25  mg/1  and  85  percent  removal  for 
POTWs  using  the  CBODs  parameter 
(proposed  §  133.102(a)(4))  and  (2)  no  less 
stringent  than  45  mg/1  and  65  percent 
removal  of  BODj  and  SS  for  equivalent 
treatment  (proposed  §§  133.105(a)  and 
133.105(b)). 

The  wastewater  concentration  at 
which  the  percent  removal  requirement 
becomes  the  controlling  factor  is  lower 
in  the  case  of  the  proposed  equivalent 
treatment  standards  than  it  is  for  the 
existing  secondary  treatment 
requirements.  However,  imposition  of 
the  equivalent  treatment  percent 
removal  requirements  can  have  the 
same  effect  of  forcing  advanced 
treatment  where  these  more  dilute 
influents  do  occur.  Furthermore,  it  is 
likely  that  some  communities  could  be 
forced  to  abandon  or  greatly  modify 
existing  equivalent  treatment  facilities 
in  order  to  comply  with  the  percent 
removal  requirements. 

2.  Correction  of  Infiltration  and  Inflow 
(I/I) 

Infiltration  is  water  other  than 
wastewater  that  enters  a  sewer  system 
from  the  ground  through  such  means  as   . 
defective  pipes,  pipe  joints,  connections 
or  manholes.  Inflow  is  water  other  than 
wastewater  that  enters  a  sewer  system 
from  sources  such  as,  but  not  limited  to, 
roof  leaders,  cellar  drains,  yard  drains, 
area  drains,  drains  from  springs  and 
swampy  areas,  manhole  covers,  cross 
connections  between  storm  sewers  and 
sanitary  sewers,  catch  basins,  cooling 
towers,  storm  waters,  surface  runoff, 
street  wash  waters  or  drainage. 

Under  the  Clean  Water  Act  (33  U.S.C. 
1281(g)(3))  and  EPA's  construction 
grants  program  (40  CFR  35.2005(b)(16) 
and  35  2120),  grants  for  the  construction 
of  treatment  works  cannot  be  made 
unless  an  applicant  has  demonstrated 
that  the  sewer  system  is  not  or  will  not 
be  subject  to  "excessive"  I/I.  For  the 
purposes  of  the  construction  grants 
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program,  the  Agency  has  defined 
excessive  1/1  as  quantities  of  l/I  which 
can  be  economically  eliminated  from  a 
sewer  system  as  determined  in  a  cost- 
effectiveness  analysis  that  compares  the 
costs  of  correcting  the  I/I  conditions  to 
the  total  costs  of  transportation  and 
treatment  of  the  I/I. 

The  percent  removal  requirement  acts 
to  hold  a  POTW  to  a  more  stringent 
level  of  treatment  until  such  time  as  the 
causes  of  the  less  concentrated 
wastewater  are  corrected.  The 
feasibility  of  this  regulatory  approach  is 
based  on  an  assumption  that  a 
municipality  will  be  able  lo  implement 
corrective  measures  to  reduce  I/l  that 
are  less  costly  than  the  alternative  of 
providing  additional  hydraulic  capacity 
in  the  sewer  system  and  at  the  treatment 
plant. 

EPA  initially  believed  that  a 
substantial  portion  of  the  l/I  problem 
(from  70  to  100  percent)  could  be 
corrected  through  cost-effective  sewer 
system  rehabilitation.  However,  more 
recent  information  ("Evaluation  of 
Infiltration/Inflow  Program,"  draft 
technical  reports,  1979,  1980)  indicates 
that  available  infiltration  correction 
techniques  are  far  less  effective  than 
initially  predicted,  and  that  the  actual 
portion  of  infiltration  amenable  to 
correction  may  be  in  a  range  from  zero 
to  40  percent.  As  a  result,  even  large 
expenditures  for  correction  of  sewer 
leakage  may  result  in  relatively  small 
ultimate  reduction  of  infiltration,  while 
influent  BOD5  and  SS  concentrations 
remain  below  200  mg/1. 

3.  Expected  Influent  Concentrations 
under  Allowable  I/I  Conditions 

Although  influent  wastewater  for 
POTWs  is  often  characterized  as 
typically  having  concentrations  of  200 
mg/1  for  BOD5  and  SS.  less  concentrated 
influent  wastewaters  are  likely  even 
when  facilities  receive  flows  from 
properly  maintained  sewer  systems.  The 
Agency  has  determined  that  a  properly 
maintained  sewer  system  may  have  a 
base  flow  of  up  to  120  gallons  per  capita 
per  day  (gpcd).  While  some  infiltration 
would  be  occurring,  the  infiltration 
would  be  considered  nonexcessive  and 
no  further  correction  work  would  be 
required  if  domestic  wastewater  plus 
nonexcessive  infiltration  is  less  than  120 
gpcd.  (40  CFR  35.2005(b)  (28)  and 
35.2120) 

For  inflow,  no  further  correction  work 
would  be  required  (i.e.,  the  inflow  is  not 
excessive)  if  the  total  flow  to  the 
treatment  plant  (i.e.,  inflow  plus 
wastewater  plus  infiltration)  is  less  than 
275  gpcd  and  this  flow  does  not  result  in 


chronic  operational  problems  related  to 
hydraulic  overloading  of  the  treatment 
works  during  storm  events.  These 
operational  problems  may  include 
surcharging,  backups,  bypasses,  and 
overflows.  (The  figure  275  gpcd  is  based 
on  a  recently  completed  EPA  study: 
"Determination  of  Excessive/ 
Nonexcessive  Inflow  Rates,"  May  1984 
and  is  expected  to  be  amended  into  the 
construction  grants  regulation.) 

The  Agency  has  determined  that  in 
systems  without  excessive  1/1,  an 
influent  strength  of  less  than  200  mg/1 
for  BOD5  and  SS  could  be  expected. 
Where  a  sewer  system  is  subject  to 
higher  levels  of  infiltration  that  cannot 
be  economically  or  effectively 
eliminated  (40  CFR  35.2005(b)(16)),  or 
nonexcessive  inflow  during  storm 
events,  the  influent  strength  could  be 
well  below  200  mg/1  for  BOD5  and  SS. 
Thus,  the  existing  and  proposed  percent 
removal  requirements,  based  on 
assumed  200  mg/1  BOD5  and  SS 
concentrations,  could  require  more 
stringent  limitations  for  BODj,  CBODs 
and  SS  than  the  corresponding 
concentration  based  limitations,  even 
though  cost-effective  I/l  correction  had 
been  implemented. 

4.  Typical  Influent  Concentrations 

As  discussed  above,  influent  strength 
to  POTWs  without  large  industrial 
contributions  will  generally  have 
concentrations  less  than  200  mg/1  for 
BOD5  and  SS.  In  fact,  the  data  compiled 
by  the  Agency  for  the  "Technical 
Support  Document"  shows  that  more 
than  75  percent  of  the  facilities  (without 
large  industrial  contributions)  studied 
had  influent  strengths  of  less  than  200 
mg/1  for  BODo  and  SS.  Approximately 
40  percent  of  the  facilities  had  influent 
strengths  less  than  150  mg/l  for  BOD5 
and  SS.  The  study  also  identified  a 
subgroup  of  facilities  with  influent 
concentrations  equal  to  or  less  than  200 
mg/1  which  produced  monthly  effluent 
concentrations  equal  to  or  less  than  30 
mg/1  BODs  and  SS.  For  six  of  the  eight 
process  categories,  the  85  percent 
removal  requirements  for  BODs  or  SS 
were  not  met  at  least  20  percent  of  the 
time  when  30  mg/1  was  being  achieved 
for  these  parameters,  Furthermore,  for 
three  of  the  process  categories,  the  85 
percent  removal  requirements  for  BOD^ 
or  SS  were  not  met  approximately  50 
percent  of  the  time  when  30  mg/1  was 
being  achie\ed.  The  complete  table  on 
percent  removal  performance  is 
presented  below: 


Percent  of  Months  Average  Percent  Re- 
moval Is  Less  Than  85  Percent  for 
Plants  With  Influent  Less  Than  or 
Equal  To  200  mg/l  and  Monthly  Efflu- 
ent Is  Less  Than  oh  Equal  to  30  mg/l 


pefcsnt 

Process  caMgory 

BOO 

TSS 

BOO       '      TSS 

TncklinB  f*\m-f\oc*    . 

540 

521 

700/1423 

836/1423 

Tnoifcng  Frt» -Platte. 

eo.4 

40.8 

212/366 

228/366 

Act  SJudge- 

Cooveonon*    

201 

183 

1040/1481 

926/1481 

Act  Studae-Con 

St«b       

186 

20.4 

729/1239 

784/1239 

Ad  Sljdoe-Ext 

Aeration  

76 

IS  4 

432/617 

397/617 

RBC 

359 

359 

409/549 

435/549 

Oxidalion  DncX     

66 

150 

331/557 

34  1/577 

SuMintxxi  Ponds 

486 

14.3 

37/373 

7/373 

Thus,  for  many  of  the  facilities  in  this 
representative  sample  with  secondary 
treatment  limitations  would  be  expected 
to  provide  a  level  of  treatment  more 
stringent  than  30  mg/L  for  BOD,  and  SS 
under  the  85  percent  removal 
requirement.  Likewise  a  significant 
number  of  facilities  with  CBOD,  or 
equivalent  treatment  limitation  would 
be  expected  to  provide  more  stringent 
levels  of  treatment  than  would 
otherwise  be  required  by  the 
concentration-based  limitations. 

B.  The  Agency's  Previous  Actions 

As  part  of  the  November  16, 1983 
Notice  of  Proposed  Rulemaking  (48  FR 
52258),  the  Agency  requested  comments 
on  several  questions  to  determine  the 
nature  of  the  problem  caused  by  the 
existing  percent  removal  requirement  in 
40  CFR  Part  133  and  what  changes 
should  be  made  to  the  requirement.  A 
summary  of  comments  on  these 
questions  and  the  Agency's  responses  is 
included  in  section  C  of  this  notice. 

The  November  16,  1983  Notice  of 
Proposed  Rulemaking  also  requested 
comments  on  five  options  for  modifing 
the  percentage  removal  requirement. 
The  Agency  stated  that  one.  or  some 
combination,  of  these  options  might  be 
selected  for  a  final  regulation  if  the 
Agency  determined  that  changes  to  the 
percent  removal  requirement  were 
necessary.  A  summary  of  comments  on 
these  options  and  the  Agency's 
preliminary  response  are  also  included 
in  section  C  of  this  notice.  Section  D 
discusses  the  option  the  Agency  is  most 
seriously  considering  to  amend  the 
percent  removal  requirement. 

C  Summary  of  Comments  on  the 
Modirication  of  the  Percentage  Removal 
Requirements 

As  indicated  above,  the  Agency 
requested  public  comment  on  five 
questions  to  better  understand  the 
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severity  of  the  problems  caused  by  the 
percent  removal  requirement  and  on  five 
options  for  remedying  the  problems. 
This  section  provides  a  summary  of  the 
comments  received  on  those  questions 
and  options  and.  where  appropriate,  the 
Agency's  preliminary  response.  All 
comments  are  available  for  inspection  at 
EPA's  Central  Docket.  Any  comments 
already  received  %vill  be  considered  as 
part  of  the  final  rulemaking  and  do  not 
need  to  be  resubmitted.  However, 
additional  comments  are  encouraged. 

1.  Comments  on  Specific  Questions 
Posed  by  the  Agency 

The  following  is  an  overview  of  the 
comments  that  the  Agency  received  on 
various  questions  to  determine  whether 
the  severity  of  the  less  concentrated 
influent  wastewater  problem  warrants 
changes  in  the  percent  removal 
requirements.  The  Agency's  first 
question  was  whether  measures  to 
correct  I/I  are  as  efficient  as  previously 
assumed.  The  vast  majority  of  those 
responding  stated  that  correction  of  I/I 
was  not  as  effective  as  previously 
assumed.  Many  stated  that  I/I 
correction  was  very  difficult  to  achieve, 
especially  for  flows  associated  with 
short-term  storm  events.  A  few 
commenters  stated  that  correction  of 
infiltration  is  not  as  effective  as 
previously  assumed  but  inflow  could  be 
corrected  in  most  cases.  These 
commenters  agreed  with  the  Agency 
assessment  that  the  actual  portion  of 
infiltration  amenable  to  correction  may 
be  in  the  range  from  zero  to  40  percent. 

Second,  the  Agency  questioned 
whether  sewer  systems  with 
nonexcessive  quantities  of  I/I  have 
influent  BODs  concentrations  of  200  mg/ 
I  or  will  the  concentrations  be 
significantly  less.  Virtually  all  of  the 
commenters  indicated  that  the  influent 
concentrations  for  many  systems  with 
nonexcessive  I/I  would  be  less  than  200 
mg/1.  One  of  these  commenters.  who  did 
an  extensive  study  of  his  system  and 
supplied  the  data  to  EPA.  indicated  that 
his  community's  influent  concentrations 
were  significantly  less  than  200  mg/I 
BODs  and  SS  even  though  the 
wastewater  was  from  residential  areas 
served  by  new  sewers  with  minimum 
infiltration. 

Another  commenter  summarized  data 
collected  from  17  POTWs  which 
indicated  that  more  than  75  percent  of 
the  facilities  studied  had  influent  BODs 
or  SS  concentrations  less  than  200  mg/1 
and  that  the  flow-weighted  averages  for 
all  17  facilities  were  150  mg/1  for  BODs 
and  135  mg/1  for  SS.  One  State  agency 
indicated  that  the  overwhelming 
majority  of  facilities  in  their  State  have 
influent  wastewaters  with  less  than  200 


mg/1  BODs  and  SS,  that  some  are  less 
than  100  mg/1  and  that  the  typical 
influent  wastewater  concentration  in  the 
State  is  approximately  130  to  140  mg/1 
BODs  and  SS.  Several  POTW  operators 
also  provided  data  from  their  facilities 
which  indicated  that  influent 
concentrations  were  below  200  mg/1 
even  though  I/I  was  nonexcessive. 

One  commenter  responded  that  there 
will  be  times  when  the  influent  BODs 
and  SS  concentrations  will  be  less  than 
200  mg/1  and  other  times  when  it  will  be 
more  than  200  mg/1.  Another  commenter 
stated  that  the  variations  of  the  influent 
BODs  and  SS  concentrations  below  and 
above  200  mg/1  will  depend  on  where 
the  sewers  arc  in  relation  to  the 
groundwater  table  (i.e.,  sewer  systems 
below  the  groundwater  table  experience 
a  significant  reduction  of  influent  BODs 
and  SS  concentrations  due  to 
infiltration. 

The  Agency  next  asked  whether  the 
typical  influent  of  a  municipal  treatment 
plant  was  less  than  200  mg/1  BODs  and 
SS.  The  majority  of  the  responses 
indicated  that  this  was  true  and  several 
supplied  supporting  data.  A  few 
commenters  stated  that  the  influent 
concentration  would  vary  with 
precipitation  and  the  specific  plant 
involved.  A  few  municipal  authorities 
responded  that  the  influent  BODs  and  SS 
to  their  treatment  plants  are  equal  to  or 
greater  than  200  mg/1. 

The  fourth  question  was  whether  the 
retention  of  the  percent  removal 
requirement  would  cause  overly 
stringent  treatment  requirements  for 
some  facilities  which  cannot 
economically  or  effectively  reduce  I/l  or 
other  extraneous  flow.  All  of  the 
commenters  stated  that  overly  stringent 
treatment  will  result  for  some  facilities  if 
the  percent  removal  requirement  is  not 
changed.  A  number  of  these  commenters 
gave  examples  of  the  effluent  limitations 
which  would  apply  to  their  facilities 
based  on  achieving  85  percent  removal 
(e.g.,  in  one  case.  21  mg/1  BODs  and  24 
mg/1  SS).  Many  of  the  commenters  went 
so  far  as  to  say  that  advanced  treatment 
processes  would  be  needed  if  some 
relief  was  not  provided.  This  includes 
one  commenter  who  indicated  that  two 
facilities  which  were  part  of  a  study  he 
conducted  are  presently  using  tertiary 
filters  to  achieve  85  percent  removal. 

The  Agency  finally  asked  if  other 
regulatory  mechanisms  would  be  more 
effective  than  the  percent  removal 
requirement  to  prevent  deliberate 
dilution.  Generally,  the  commenters 
recommended  that  controls  other  than  a 
percent  removal  requirement  are 
preferable  and  could  be  applied  through 
the  NPDES  permit  framework.  Most 


commenters  suggested  the  Agency 
promulgate  a  regulation  that  provides  a 
direct  prohibition  against  deliberate 
dilution.  Several  suggested  that  a  mass 
or  flow  limit  be  employed  to  remedy  the 
problem. 

The  public's  response  confirmed  the 
Agency's  position  that  some  change  is 
needed  to  the  percent  removal 
requirements.  l/I  cannot  be  corrected  as 
effectively  as  previously  assumed.  The 
vast  majority  of  POTWs  have  influent 
BODs  and  SS  concentrations  below  200 
mg/1,  such  less  concentrated 
wastewaters  occurring  even  when  sewer 
systems  do  not  have  excessiye  I/I.  The 
comments  also  confirmed  the  Agency's 
position  that  the  retention  of  the  current 
percent  removal  requirement  would 
cause  overly  stringent  levels  of 
treatment  and  result  in  the  use  of 
advanced  treatment  processes  in  some 
cases. 

2.  Responses  to  Various  Options 
Proposed  by  the  Agency 

The  five  options  offered  by  the 
Agency  for  modifying  the  percent 
removal  requirement  for  secondary 
treatment  in  the  November  16, 1983 
Notice  of  Proposed  Rulemaking  were: 

(1)  Eliminate  the  mandatory 
requirement,  but  provide  substitute 
language  allowing  an  NPDES  permitting 
authority  to  establish  percent  removal 
requirements  for  BODs  and  SS; 

(2)  Modify  the  requirement  so  that  it 
applies  on  an  annual  a\erage  basis 
instead  of  applying  on  a  30-day  average 
basis: 

(3)  Modify  the  requirement  to  provide 
for  a  percent  removal  of  BODs  and  SS 
on  a  30-day  average  that  is  less  than  85 
percent; 

(4)  Retain  the  85  percent  removal 
requirement,  but  allow  the  substitution 
of  either  a  flow  limit  or  a  mass  loading 
limit  for  BODs  and  SS; 

(5)  Determine  percentage  removal 
requirements  on  a  case-by-case  basis 
using  the  design  removal  efficiency  for 
BODs  and  SS. 

The  Agency  expressed  a  preference 
for  either  Option  1  or  4.  The  Agency 
supported  Option  1  because  it  provides 
the  permitting  authority  the  greatest 
flexibility  in  adjusting  the  percent 
removal  requirement  for  facilities  that 
are  meeting  30  mg/1  BODs  and  SS  but 
that  cannot  meet  the  percent  removal 
requirement.  The  Agency  supported 
Option  4  because  a  mass  limit  or  flow 
limit  would  help  to  ensure  against 
intentional  dilution.  Under  both  Options 
1  and  4,  the  percent  removal 
requirement  would  remain  in  effect  for 
those  facilities  that  do  not  need  relief. 
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The  overwhelming  consensus 
expressed  by  the  commenters  was  lo 
provide  some  relief  from  the  percent 
removal  requirement,  whether  by 
eliminating  it  (Option  1)  or  by  adjusting 
it  to  allow  for  some  flow  limit  or  mass 
loading  limit  substitution  (Option  4).  The 
consensus  was  that  the  original 
objective  of  the  percent  removal 
requirement  to  encourage  correction  of 
excessive  I/I  can  be  achieved  more 
effectively  through  other  means  which 
would  work  in  conjunction  with  one  of 
the  preferred  options. 

Many  who  favored  Option  1  believed 
that  the  current  percent  removal 
requirement  is  arbitrary  and  does  not 
adequately  reflect  the  influent 
wastewater  concentrations  experienced 
by  many  POTWs.  Those  commenters 
favored  allowing  the  permit  authority  to 
set  a  percent  removal  on  a  case-by-case 
basis. 

Those  favoring  Option  4  felt  that  case- 
by-ca{3  mass  limits  would  more 
accurately  represent  the  capability  of 
specific  treatment  systems  to  remove 
pollutants  and  is  thus  consistent  with  a 
true  technology-based  standard.  The 
Agency  has  used  the  principle  of  Option 
4  in  preparing  the  preferred  option 
discussed  in  section  D  of  this  notice. 

In  addition  to  the  comments  received 
on  option  preference,  two  commenters 
expressed  concern  that  the  options 
listed  for  modifying  the  percent  removal 
requirement  did  not  provide  sufficient 
detail  for  commenters  to  respond 
adequately.  These  commenters  stated 
that  one  option  should  be  presented  to 
allow  for  meanmgful  public 
participation  prior  to  any  final 
rulemaking  on  percent  removal.  They 
also  stated  that  a  more  careful 
evaluation  of  the  percentage  removal 
issue  i.i  needed  prior  to  any  rulemaking. 

These  commenters  further  stated  that 
all  of  the  options  for  modifying  the 
percent  removal  requirement  (with  the 
possible  exception  of  Option  4)  would 
cause  a  great  increase  in  the  permissible 
discharge  of  BODs  and  SS.  Their 
position  was  that  the  burden  should  be 
on  the  discharger,  not  the  permitting 
authority,  to  show  that  the  increase  in 
BODs  and  SS  resulting  from  adjustment 
of  percent  removal  requirements  would 
not  cause  water  quality  problems. 

The  Agency  intended  the  November 
16, 1983  Notice  of  Proposed  Rulemaking 
to  serve  as  a  forum  for  comments  on 
various  options  and  questions  on  the 
percent  removal  requirement  to  allow 
for  further  determination  of  the  extent  of 
the  problem  and  its  resolution.  This 
notice  provides  an  additional 
opportunity  for  comment  on  the 
Agency's  preferred  option  which  was 
derived  from  the  comments  received  on 


the  proposed  rule  and  subsequent  study 
of  the  percent  removal  problem.  The 
Agency  has  conducted  an  extensive 
evaluation  to  determine  if  there  is  a 
problem  with  the  percent  removal 
requirement  for  facilities  with  less 
concentrated  influent.  The  Agency's 
data  supports  the  conclusion  that  there 
is  a  problem  and  the  public  comments 
submitted  in  response  to  the  November 
16,  1983  Notice  of  Proposed  Rulemaking 
also  supported  the  Agency's  findings. 
The  commenters'  concerns  that  the 
burden  of  proof  be  on  the  permittee  and 
that  water  quality  problems  not  result 
from  any  permit  adjustment  are 
addressed  by  the  fact  that  water  quality 
standards  always  must  be  met  (40  CFR 
122.44(d)). 

D.  The  Preferred  Option 

Based  on  the  comments  received  on 
the  previous  options  and  further  Agency 
study  of  the  issue,  the  Agency  has 
selected  an  option  to  revise  the  percent 
removal  requirements  in  40  CFR  Part  133 
and  is  asking  for  additional  public 
comment  on  that  selected  option.  The 
selected  option  is  based  on  Option  4 
presented  in  the  November  16.  1983 
Notice  of  Proposed  Rulemaking.  The 
option  would  amend  the  "Special 
Considerations"  section  of  the 
Regulation  (§  133.103)  by  adding  a  new 
paragraph  (d)  as  follows: 

(d)  Less  Concentrated  fn  fluent 
Wastewater.  The  Regional  Administrator  or, 
if  appropriate.  State  Director  is  authorized  to 
substitute  either  a  lower  percent  removal 
requirement  or  a  mass  loading  limit  for  the 
percent  removal  requirements  set  forth  in 
§§  133.102(a)(3),  133.102(a)(4)(iii). 
133,102(b)(3).  133.105(al(3].  133.105(b)(3).  and 
133,105(e)(l)(iii),  provided  that  the  permittee 
satisfactorily  demonstrates  that.  (1)  the 
treatment  works  is  consistently  meeting  its 
permit  effluent  concentration  limits  but  its 
percent  removal  requirements  cannot  be  met 
due  to  less  concentrated  influent 
wasterwater,  (2)  to  meet  the  percent  removal 
requirements,  the  treatment  works  would 
have  to  achieve  significantly  more  stnngent 
limitations  than  would  otherwise  be  required 
by  the  concentration  based-standards,  and 
(3)  the  less  concentrated  influent  wastewater 
is  not  the  result  of  excessive  I/I,  The 
determination  of  whether  the  less 
concentrated  wastewater  is  the  result  of 
excessive  I/I  will  use  the  definition  of 
excessive  I/I  in  40  CFR  35  2005(b)(16)  plus  the 
additional  criterion  that  inflow  is 
nonexcessive  if  the  total  flow  to  the  POT^/V 
(i.e.,  wastewater  plus  inflow  plus  infiltration) 
IS  less  than  275  gallons  per  capita  per  day 

The  term  "significantly  more  stringent 
limitations"  means:  (1)  BODj  and  SS 
limitations  necessary  to  meet  the 
percent  removal  requirement  would 
have  to  be  at  least  5  mg/1  more  stringent 
than  the  otherwise  applicable 
concentration-based  limitations  (e.g., 


less  than  25  mg/l  in  the  case  of  the 
secondary  treatment  limits  for  BOD»  and 
SS),  or  (2)  the  percent  removal 
limitations  in  Si  133.102  and  133.10S.  if 
such  limits  would,  by  themselves,  force 
significant  construction  or  other 
significant  capital  expenditure.  Costs  for 
operation,  maintenance  or  replacement 
(as  defined  in  40  CFR  35.20Q5(b)(30)  & 
(36))  necessary  to  meet  the  applicable 
percent  removal  requirements  would  not 
be  grounds  for  consideration  of  an 
adjustment.  Although  these  provisions 
would  allow  the  percent  removal 
requirement  for  equivalent  technologies 
to  be  adjusted  below  65  percent  in 
certain  extreme  cases  where  ver>'  dilute 
influents  occur  during  wet  seasons,  the 
65  percent  removal  criterion  would  still 
be  used  in  determining  whether  a 
facility  is  providing  "significant 
biological  treatment "  (proposed 
§  133.101(k)). 

If  an  existing  treatment  works  would 
not  have  to  "achieve  sigmficantly  more 
stringent  limitations  "  (as  defined  above) 
in  order  to  meet  its  percent  removal 
requirements,  the  treatment  works 
would  have  to  meet  the  applicable 
percent  removal  requirement  (i.e.,  85 
percent  or  65  percent  respectively). 
Agency  expenence  has  shown  that  well 
designed,  operated  and  maintained 
secondary  and  equivalent  facilities 
which  are  otherwise  meeting  their  B0[)> 
and  SS  limits  generally  will  be  able  to 
achieve  somewhat  more  stringent 
limitations  without  using  advanced 
treatment  processes.  For  example, 
activated  sludge  processes  are  generally 
capable  of  achieving  at  least  25  mg/1 
BODs  and  SS,  particularly  when  the 
influent  concentrations  for  these 
parameters  are  less  than  200  mg/1  (and 
provided  that  the  facility  is  not 
hydraulically  overloaded). 

To  show  that  the  less  concentrated 
influent  wastewater  is  not  the  result  of 
excessive  I/I,  the  POTVV  authority 
would  be  required  to  submit  information 
to  the  permitting  authority  that 
documents  the  flow  lo  the  facility 
(based  on  representative  facility  flow 
records  and  discharge  monitoring 
reports)  and  the  population  of  the 
service  area.  This  information  must 
demonstrate  that  the  flows  to  the  facility 
do  not  exceed  the  120  and  275  gpcd 
values  used  in  the  specifications  for 
nonencessive  infiltration  and 
nonexcsesive  inflow.  Information 
submitted  must  also  verify  that  the 
facility  does  not  have  chronic 
operational  problems  due  to  hydraulic 
overloading.  If  the  POTW  authority 
cannot  demonstrate  that  the  facility  is 
not  subject  to  excessive  l/I,  it  must  then 
submit  an  evaluation  survey  of  its  sewer 


37014 


Federal  Register  /  Vol.  49.  No.  184  /  Thursday,  September  20.  1984  /  Proposed  Rules 


2  0 


system  that  defines  the  I/I  problem 
through  flow  monitoring,  identifies  the 
quantities  of  I/I,  if  any,  that  can  be  more 
economically  eliminated  from  the  sewer 
system  than  transported  and  treated  at 
the  plant,  and  presents  a  sewer 
rehabilitation  plan  and  schedule  to 
implement  measures  to  correct 
excessive  I/I.  The  following  guidance  on 
conducting  a  sewer  evaluation  survey 
and  cost-effectiveness  analysis  has  been 
published  by  EPA:  "Handbook  for 
Sewer  System  Evaluation  and 
Rehabilitation"  (EPA  430/9-75-021)  and 
"Construction  Grants  1982  (CG-82) " 
(EPA  430/9-81-020).  or  when  published 
"Construction  Grants  1985  (CG-85)" 
(EPA  430/9-84-004).  This  guidance  is 
available  from:  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  Virginia  22161. 

When  adjusting  the  present  removal 
requirement  for  a  particular  facility,  the 
permitting  authority  would  base  the 
revised  percent  removal  requirement  or 
mass  loading  limit  on  the  values 
achievable  through  proper  operation 
and  maintenance  of  the  facility.  In  cases 
where  less  concentrated  influents  are  a 
result  of  seasonal  increases  m  flow,  the 
permitting  authority  would  consider 
seasonal  permit  limits  to  allow  revised 


requirements  only  during  those  periods 
when  increased  flows  or  lower  influent 
concentrations  are  occurring  (e.g..  lower 
percent  removal  or  mass  limits  would 
apply  only  during  certain  months.  An 
example  of  such  a  condition  is  the 
seasonal  increase  in  flow  from  the 
elevated  groundwater  levels  during  wet 
seasons. 

The  preferred  option  recognizes  that 
the  perce-i;  removal  requirement  is  a 
valuable  regulatory  tool  but  will  allow 
for  substitution  of  either  a  lower  percent 
removal  or  a  rra.ss  loading  limit  as  the 
Situation  dictates.  This  flexibility 
provides  relief  to  facilities  that  are 
experienring  v.ir:uus  degrees  of  less 
concentrated  influent  and  cannot  meet 
the  present  percent  removal 
requirement. 

The  Agency  believes  that  this 
amendm.ent  will  better  reflect  the 
influent  strengths  actually  occurring  and 
recognize  the  limited  effectiveness  of  I/I 
correction.  There  will  be  greater 
flexibility  j;iver.  to  be  permitti.ng 
authority  hy  allowing  use  cf  i  case-by- 
case  analysis  to  adjust  the  percent 
removal  requir-ments  where  the  85 
percent  requirement  cannot  be  met.  This 
SHiTie  approach  been  successful  in 
allowing  special  consideration  for 
adj.jstmg  percent  removal  requirements 


for  combined  sewer  systems 
(5  133.103(a)). 

Adjustments  of  the  percent  removal 
requirements  in  .N'PDES  permits  would 
be  made  on  a  case-by-case  basis,  based 
on  the  removal  capability  of  the  POTW, 
influent  wastewater  concentration  and 
the  I/I  situation.  The  concentration 
limits  in  the  permit  would  remain  the 
same. 

E.  Remaining  Actions 

The  Agency  is  publishing  elsewhere  in 
today's  Federal  Register  the  final 
rulemaking  on  Kmitations  for  treatment 
equivalent  to  secondary  treatment  and 
CBOD^  .  The  fi5  percent  removal 
require:nent  for  equivalent  treatment 
will  be  promulgated  as  an  interim  final 
provision  of  that  rule  to  reflect  this 
notice's  solicitation  of  additional 
comment  on  amendments  to  the  percent 
removal  requirement.  The  Agency  will 
publish  the  final  rule  on  the  percent 
removal  requirements  following  review 
of  ihe  comrr:  ='!i;s  received. 

Dated:  September  12,  imi 
Henry  L.  Longi;st  11 

Aasistant  Adwiiiistrotion  for  Watrr. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recomt>inant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  1,.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health, 
Building  3lC.  Conference  Room  10.  9000 
Rockville  Pike.  Bethesda.  Maryland 
20205.  on  October  29.  1984.  from  9:00 
a.m.  to  adjournment  at  approximately 
5.00  p.m.  This  meeting  will  be  open  to 
the  public  to  discuss: 

Report  of  the  Working  Group  on  Release 
into  the  Environment; 

Report  of  the  Working  Group  on  Human 
Gene  Therapy: 

Amendment  of  Guidelines:  and 

Other  matters  to  be  considered  by  the 
Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  chair. 

Dr.  William  J.  Gartland.  jr.,  Executive 
Secretary.  Recombinant  DNA  Advisory 
Committee,  National  Institutes  of 
Health.  Building  31.  Room  3810. 
telephone  (301)  49&-6051.  will  provide 
materials  to  be  discussed  at  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  forthe  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations. 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 


Dated:  Septenitier  12,  19W. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 

|KR  l)oc  S4-24904  Kil»d  f»-19-f(4   fl45  am| 
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Recombinant  DNA  Research; 
Proposed  Actions  Under  Guidelines 

agency:  National  Institutes  of  Health. 
PHS,  DHHS. 

ACTION:  Notice  of  Prooosed  Actions 
Under  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
After  consideration  of  these  proposals 
and  comments  by  the  .NIH  Recombinant 
DNA  Advisory  Committee  (RAC)  at  its 
meeting  on  October  29, 1984,  the 
Director  of  the  National  Institutes  of 
Health  will  issue  decisions  on  these 
proposals  in  accord  with  the  Guidelines. 
DATE:  Comments  must  be  received  by 
October  22.  1984. 

ADDRESS:  Written  com.ments  and 
recommendations  should  be  submitted 
to  the  Director.  Office  of  Recombinant 
DNA  Activities.  Building  31.  Room  3B10. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  All  comments  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.  Comments  received 
by  close  of  business  October  24, 1984, 
will  be  reproduced  and  distributed  to 
the  RAC  for  consideration  at  its  October 
29, 1984.  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  Drs.  Stanley  Barban  and  Elizabeth 
Milewski.  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health, 
Bethesda,  Maryland  20205,  (301)  496- 
6051. 

SUPPLEMENTARY  INFORMATION:  The 

National  Institutes  of  Health  will 
consider  the  following  actions  under  the 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

I.  Proposed  Amendment  of  Section  III-D 
of  the  Guidelines. 

In  a  letter  dated  August  21. 1984,  Mr. 
C.  Searle  Wadley  and  Dr.  John  H.  Keene 
of  Abbott  Laboratories,  North  Chicago. 
Illinois,  propose  that  the  following 
sentence  be  added  to  Section  III-D  of 
the  Guidelines: 


Although  these  experiments  are  exempt,  it 
is  recommended  that  they  be  performed  at 
the  appropriate  biosafety  level  for  the  host  or 
recombinant  organism  (for  biosafety  levels 
see  "Biosafety  in  Microbiological  and 
Biomedical  Laboratories '). 

In  support  of  their  proposal.  Mr. 
Wadley  and  Dr.  Keene  state  that  it 
would  be  advisable  to  recommend  that 
appropriate  biosafety  levels  be 
considered  for  those  recombinant 
experiments  that  are  exempt  from  the 
Guidelines. 

II.  Proposed  Addition  of  Prohibited 
Experiments  to  the  Guidelines. 

Mr.  Jeremy  Rifkin  of  the  Foundation 
on  Economic  Trends.  Washington.  D.C.. 
submitted  the  following  letter,  dated 
August  21. 1984.  to  NIH: 

I  am  formally  requesting  that  the  following 
item  be  placed  on  the  agenda  for  the  October 
29,  1984  meeting  of  the  Recombinant  DNA 
Advisory  Committee  of  the  National 
Institutes  of  Health. 

It  has  come  to  our  attention  that  the 
National  Institutes  of  Health  and  the  National 
Science  Foundation  are  helping  to  fund 
specific  experiments  by  Dr.  Ralph  Brinster  of 
the  University  of  Pennsylvania  in  which 
human  genes  regulating  growth  hormone  is 
being  injected  in  to  sheep  and  pig  embryos 
with  the  express  purpose  of  incorporating 
these  human  genes  permanently  into  the  germ 
line  of  these  other  mammalian  species.  TJie.se 
experiments  are  currently  being  conducted,  in 
part,  with  the  assistance  and  cooperation  of 
the  USDA  at  its  agricultural  experimental 
station  at  Beltsville,  Maryland. 

If  successful,  these  experiments  would 
represent  the  second  time  in  history  that  a 
segment  of  the  genetic  make-up  of  homo- 
sapiens  has  been  permanently  transferred 
into  the  genetic  make-up  of  another  species. 
The  Brinster  team  has  already  successfully 
transferred  the  human  growth  hormone  gene 
into  the  germ  line  of  mice.  Thus,  a  dramatic 
new  technological  threshold  has  been 
crossed,  making  it  imperative  that  the  Federal 
Government  act  immediately  and 
expeditiously  to  establish  a  policy  in  regard 
to  such  experimentation. 

Therefore.  1  am  proposing  the  following 
amendment  to  the  NIH  guidelines  for 
recombinant  DNA  experimentation: 
Thf-  NIH  prohibits  any  experimentation 
involving  the  transfer  of  a  genetic  trait  from 
one  mammalian  species  into  the  germ  line  of 
another  unrelated  mammalian  species. 
"Unrelated"  shall  be  defined  as  any  two 
species  that  cannot  mate  and  produce  one 
gen'^ration  of  offspring  either  in  the  wild  or 
under  pre  existing  domestic  breeding 
programs. 

This  NIH  guideline  shall  encompass  all 
mammalian  species,  including  homo-sapiens. 
Upon  adoption  of  this  guideline  by  the  Nil  I. 
said  agnncy  shall  immediately  discontinue 
funding  any  current  experimental  research 
involving  the  transfer  of  genetric  traits  from 
one  mammalian  species  into  the  germ  line  of 
another  unrelated  mammalian  species  and 
shall  instruct  all  institutions  receiving  NIH 
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grants  that  any  such  experimentation  using 
private  funds  shall  be  grounds  for  the 
immediate  suspension  of  all  NIH  research 
grants  to  the  institution.  This  amendment 
shall  also  cover  all  private  companies  who 
are  signatories  of  license  agreements  with 
NIH  funded  institutions  where  said 
agreements  contain  clauses  requiring  the 
licensee  to  adhere  to  the  NIH  guidelines 
involving  recombinant  DNA  experimentation. 

The  intent  of  this  amendment  to  the  NIH 
guidelines  is  to  protect  the  biologinai  integrity 
of  every  mammalian  species.  Existing  Federal 
policy,  as  reflected  in  many  Federal  statutes, 
protects  the  integrity  and  well  being  of 
species.  The  crossing  of  species  borders  and 
the  incorporation  of  genetic  traits  from  one 
species  directly  into  the  germ  line  of  another 
species  represents  a  fundamental  assault  on 
the  principle  of  species  integrity  and  violates 
the  right  of  every  species  to  exist  as  a 
separate,  identifitble  creature. 

Certainly  most  human  beings  would 
condemn  any  attempt  to  introduce  animal 
genes  permanently  into  the  germ  line  of 
homo-sapiens.  We  would  abhor  any  such 
experiment  as  a  gross  and  unconscionable 
violation  of  our  telos  as  a  species  In  lilce 
manner  this  amendment  establishes  the 
principle  that  similar  experiments  between 
all  other  mammalian  species  be  condemned 
and  outlawed  on  the  same  grounds,  i  e..  that 
such  an  intrusion  violates  the  telos  of  each 
species  and  is  to  be  condemned  as  morally 
reprehensible. 

As  to  non-mammalian  species,  the  same 
principle  of  species  integrity  ought  to  apply 
Therefore,  I  am  proposing  that  in  addition  to 


the  adoption  of  the  above  amendment  to  the 
NIH  guidelines,  the  RAC  immediately 
establish  a  working  sub-group  whose  purpose 
will  be  to  propose  any  additional  protocols  or 
guidelines  that  might  be  necessary  to  ensure 
compliance  with  the  spirit  of  the  above 
amendment  in  regard  to  the  protection  of  the 
gem  line  of  all  species. 

On  August  23,  1984,  Mr.  Rifkm 
submitted  an  additional  letter  to  NIH: 

I  am  submitting  an  additional  item  for 
placement  on  the  agenda  for  the  October  29 
1984  meeting  of  the  Recombinant  D.N'A 
Advisory  Committee  of  the  National 
Institutes  of  Health  The  following 
amendment  to  the  NIH  guidelines  should  be 
raised  for  discussion  and  debate  along  with 
the  proposed  amendment  which  1  forwarded 
to  you  in  my  letter  dated  August  21,  1984  I 
would  like  this  enclosed  amendmeni  !o  he 
considered  first  on  the  agenda  and  the 
amendment  in  my  August  21  letter  to  be 
considered  second 

The  amendmeni  shall  read  as  follows: 
The  National  Institutes  of  Health  prohibits 
any  experimentation  involving  the  transfer  of 
a  genetic  trait  from  a  human  being  into  the 
germ  line  of  another  mammalian  species  The 
National  Institutes  of  Health  also  prohibits 
any  experimentation  invoUms  the  transfer  of 
a  genetic  trail  from  any  mammalian  species 
into  the  germ  line  of  a  human  being 
Furthermore,  the  National  Institutes  of  Health 
considers  any  such  experimentation 
involving  the  transfer  of  genetic  traits 
between  animal  and  human  germ  lines  to  be 
morally  and  ethically  unacceptable. 


Thank  you  for  your  time  and  consideration 
on  this  matter. 

OMB's  "Mandatory  Inform.ation 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  PR  39592)  requires  a 
statement  concerning  the  offical  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  .Normally  .MH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  D.N'A  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages  In  addition  .NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  .MH  Guidelines,  In  lieu  of  the 
individual  program  listing,  .NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  o^ Federal 
Domestjc  Assistance  are  affected 

Dated:  September  10  1984 
Bernard  Talbot.  M.D.,  Ph.D., 
Artmg  Director.  Notional  Institute  of  Allergy 
end  Infectious  Diseases  Sational  Institutes  of 
Health. 
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UNITED  STATES  INFORMATION 
AGENCY 

4«CFRCh.  19 

Acquisition  Regulation;  Establishment 
of  Chapter  19 

aqemcy:  United  States  Information 
Agency. 

ACnow:  Notice  of  proposed  rulemaking. 


8UMMAKY:  This  notice  invites  written 
comments  on  the  United  States 
Infoimativ^n  Agrncy  proposal  to 
establish  the  United  States  Information 
Agency  Acquisition  Reguldtion  (lAAR) 
as  Chapter  19  of  the  Federal  Acquisition 
Regulation  System  (48  CFR).  The  lAAR 
will  implement  and  supplement  the  FAR 
and  will  supersede  the  current  lAPR 
Procurement  Regulation  (41  CFR 
Chapter  19). 

DATES:  Comments  are  due  on  or  before 
October  22,  1984. 

AOORESS:  Office  of  Contracts.  Policy 
and  Procedures  Staff,  U.S.  information 
Agency,  Washington,  D.C.  20547. 

fOn  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary  H.  Wood.  (202)  653-5570. 
SUPPLEMENTARY  INFORMATION:  The  draft 
lAAR  is  being  made  available  for 
review  and  comment  in  accordance  with 
OFPP  Policy  Letter  83-2  (48  FR  24492, 
June  1. 1983).  The  draft  lAAR  is  based 
primarily  on  the  current  USIA 
Procurement  Regulations  (41  CFR 
Chapter  19).  Generally,  this  proposed 
rule  does  not  contain  substantive  new 
material  It  is  therefore  certified  that  the 
draft  LAAR  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  Further,  the 
draft  L\AR  is  a  procurement  regulation 
exempted  from  the  requirements  of 
Executive  Order  12291  by  the  Director 
0MB. 

Title  48  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

List  of  Subjects  in  48  CFR  Ch.  19 

Government  procurement. 

It  is  proposed  to  amend  Title  48  by 
establishing  Chapter  19  to  read  as 
follows: 

CHAPTER  19--UNITED  STATES 
INFORMATION  AGENCY 

SUBCHAPTER  A-GENERAL 

Part  1901— Umted  States  Information  Agency 
Acquisition  Regulation  System 

Part  1902— Definitions  of  Words  and  Terins 

Part  1903— Improper  Business  Practices  and 
Personal  Conflicts  of  Interest 

Part  1904 — Administrative  Matters 


SUBCHAPTER  B-ACQUISITION  PLANNING 

Part  1909 — Contractor  Qualifications 
Part  1910— Spedficationa.  Standards  and 

Other  Purchase  Descriptions 
Part  1912 — Contract  Delivery  or  Performance 

SUBCHAPTER  C-CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

Part  1913— Small  Purchase  and  Other 

Simplified  Purchase  Procedures 
Part  1917— Special  Contracting  Methods 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

Part  1919— Small  Business  and  Small 
Disadvantaged  Business  Concerns 

Part  1922— Application  of  Labor  Laws  to 
Government  Acqusitions 

SUBCHAPTER  E-GENERAL 
CONTRACTING  REQUIREMENTS 

Part  1927- Patents.  Data  and  Copyrights 
Part  1932— Contract  Financing 

SUBCHAPTER  Q-CONTRACT 
MANAGEMENT 

Part  1942 — Contract  Administration 
SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  1952— Solicitation  Provisions  and 

Contract  Clauses 
Part  1953— Forms 

SUBCHAPTER  A— GENERAL 

PART  1901— UNITED  STATES 
INFORMATION  AGENCY  ACQUISITION 
REGULATION  SYSTEM 

Sec.  I 

1901.000  Scope  (^  Part. 

Sut)part  1901.1-Purpose,  Authority, 
Issuance 

1901.101  Purpose. 

1901.102  Authority. 

1901.103  Applicability. 

1901.104  Issuance. 
1901.104-1  Publication  and  code 

arrangement, 
1901.104-2  Arrangement  of  regulations. 

Subpart  1901.4— Deviation*  from  the  FAR 

1901.401  Definition. 

1901.403  Individual  deviations. 

1G01404  Class  deviations 

Subpart  1901.6— Contracting  Authority  and 
Responsibilities 

1901.601  General. 

1901.602  Contracting  officers. 
1901.602-1  Authority. 

1901.670  Ratification  of  unauthorized 

commitments. 
1901.670-1  Authority. 
1901.670-2  Definitions. 
1901.670-3  Procedures. 
1901.670-4  Limitations  on  exercise  of 

authority. 
1901.670-5  .Nonratifiable  commitments. 
Authority:  40  U.S.C.  486(c). 

1 90 1 .000    Scope  of  Part. 

This  part  describes  the  method  by 
which  the  United  States  Information 
Agency  implements  and  supplements 
the  Federal  Acquisition  Regulation  and 


contains  policies  and  procedures  that 
implement  and  supplement  Chapter  1  of 
the  Federal  Acquisition  Regulation. 

Subpart  1901.1— Purpose,  Authority, 
Issuance 

1901.101  Purpose. 

This  subpart  establishes  the  United 
States  Information  Agency  Acquisition 
Regulation  (lAAR)  as  Chapter  19  of  the 
Federal  Acquisition  Regulation  Svstem 
(48  CFR  Chapter  19)  and  states  the 
relationship  of  the  lAAR  to  the  Federal 
Acquisition  Regulation  (FAR),  48  CFR 
Chapter  1. 

1901.102  Authority. 

The  USIA  Acquisition  Regulation  is 
prescribed  by  the  Director  of  the  United 
States  Information  Agency  pursuant  to 
the  authority  of  the  Reorganization  Plan 
No.  2  of  1977  and  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
as  amended,  and  other  applicable  law. 

1901.103  Applicability. 

Except  where  a  deviation  is 
specifically  authorized  in  accordance 
with  Subpart  1901.4  or  otherwise 
authorized  by  law,  the  FAR  and  the 
lAAR  govern  all  USIA  acquisitions 
within  the  United  States. 

1901.104  Issuance. 

1 90 1 . 1 04- 1     Publication  and  code 
arrangement. 

(a)  The  lAAR  is  published  in  the 
Federal  Register  and.  in  cumulative  form 
in  the  Code  of  Federal  Regulations 
(CFR). 

(b)  The  lAAR  is  issued  as  Chapter  19 
of  Title  48,  CFR. 

1901.104-2    Arrangement  of  regulations. 

The  lAAR  uses  the  same  numbering 
system  and  arrangement  used  in  the 
FAR.  Where  the  lAAR  implements  the 
FAR.  it  is  numbered  and  captioned  to 
correspond  to  the  FAR.  VVher  there  is  no 
corresponding  material  in  the  FAR, 
numbers  beginning  with  70  or  higher  are 
assigned  to  the  lAAR  supplementing 
part.  Where  the  subject  matter  in  the 
FAR  requires  no  implementation,  the 
lAAR  contains  no  corresponding  part. 

Subpart  1901.4— Deviations  from  the 
FAR 

1901.401     Definition. 

A  deviation  is  defined  in  the  same 
terms  as  that  contained  in  FAR  1.401. 

1901.403    lndlv;dual  deviations. 

Deviations  from  the  lAAR  or  the  FAR 
in  individual  cases  shall  be  authorized 
by  the  Agency  Procurement  Executive  or 
a  designee  unless  FAR  1.405(e)  is 
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applicable.  The  request  shall  cite  the 
specific  part  of  the  lAAR  or  FAR  from 
which  it  is  desired  to  deviate;  shall  set 
forth  the  nature  of  the  deviation(s);  and 
shall  give  the  reason  for  the  action 
requested. 

1901.404    Class  deviations. 

Class  deviations  affecting  more  than 
one  contracting  action  shall  be 
authorized  only  by  the  Agency 
Procurement  Executive,  unless  FAR 
1.405(e)  is  applicable,  and  shall  be 
subject  to  the  limitations  set  forth  in 
FAR  1.404.  Requests  shall  include  the 
same  information  as  cited  in  1901.403. 

Subpart  1901.6— Contracting  authority 
and  responsibilities 

1901.601  General. 

The  Director,  Office  of  Contracts,  is 
designated  the  Agency  Procurement 
Executive.  The  Agency  Procurement 
Executive  is  delegated  the  full  delegable 
authority  of  the  Director  of  this  Agency 
with  respect  to  the  acquisition  of  goods 
and  services  by  contract,  grants, 
cooperative  agreements  and  such  other 
methods  as  may  be  prescribed  in  the 
FAR.  The  Agency  Procurement 
Executive  is  delegated  overall 
responsibility  by  the  Director  for  the 
Agency's  contractmg  activities. 

1901.602  Contracting  officers. 
1901.602-1     Authority. 

USIA  Contracting  Officers  designated 
by  name  on  Certificates  of  Appointment 
by  the  Agency  Procurement  Executive 
are  authorized  to  enter  into,  administer, 
and  terminate  contracts  and  make 
related  determinations  and  findings, 
subject  to  all  requirements  and 
limitations  set  forth  in  the  Certificate  of 
Appointment.  A  list  of  USIA  employees 
who  have  been  appointed  as 
Contracting  Officers  and  the  limits  of 
their  authroity  is  available  from  the 
Policy  and  Procedures  Staff,  Office  of 
Contracts. 

1 90 1 .670    Ratification  of  unauthorized 
commitments. 

1901.670-1     Authority. 

Only  contracting  officers  acting  within 
the  scope  of  their  authority  (see  FAR 
1.602)  may  enter  into  contracts  on  behalf 
of  the  Government.  Subject  to  the 
limitations  in  1901.670-4.  the  HCA  may 
ratify  an  unauthorized  commitment, 
provided: 

(a)  The  Government  has  obtained  a 
benefit  resulting  from  the  unauthorized 
commitment; 

(b)  The  HCA  could  have  granted 
authority  to  enter  into  the  commitment 


at  the  time  it  was  made  and  still  has  the 
power  to  do  so:  and 

(c)  The  resulting  contract  would 
otherwise  have  been  proper  if  made  by 
an  authorized  contracting  officer. 

1901.670-2    Definitions. 

"Ratification,"  as  used  in  this  section, 
means  that  act  of  approving  an 
unauthorized  commitment,  by  an  official 
who  has  the  authority  to  do  so,  for  the 
purpose  of  paying  for  supplies  or 
services  provided  to  the  Government  as 
a  result  of  the  unauthorized 
commitment. 

"Unauthorized  commitment."  as  used 
in  this  section,  mneans  an  agreement 
that  is  not  binding  solely  because  the 
Government  representative  who  made  it 
lacked  the  authority  to  enter  into  a 
contract  on  behalf  of  the  Government. 

1901.670-3    Procedures. 

USIA  components  shall  process 
unauthorized  commitments  using  the 
ratification  authority  set  forth  herein  in 
lieu  of  referral  of  such  actions  to  the 
General  Accounting  Office  for  resolution 
as  "quantum  meruit/quantum  valebant" 
claims. 

1 90 1 .670-4    Limitations  on  exercise  of 
authority. 

The  authority  in  1901.670-1  may  be 
exercised  only  where — 

(a)  Supplies  or  services  have  been 
provided  to  and  accepted  by  the 
Government; 

(b)  The  contracting  officer  determines 
the  price  to  be  fair  and  reasonable; 

(c)  The  contracting  officer 
recommends  payment  and  legal  counsel 
concurs  in  the  recommendation; 

(d)  Funds  are  available  and  were 
available  at  the  time  the  unauthorized 
commitment  was  made:  and 

(e)  Administrative  settlement  of  the 
unauthorized  commitment  would  not 
involve  a  claim  subject  to  resolution 
under  the  Contract  Disputes  Act  of  1978. 

1901.670-5    Nonratlfiat>te  commitments. 

Cases  that  are  not  ratifiable  under  this 
section  may  be  subject  to  resolution  as 
recommended  by  the  General 
Accounting  Office  under  its  claim 
procedure  [4  GAO  5.1),  or  as  authorized 
by  FAR  Part  50.  Legal  advice  should  be 
obtained  in  these  cases. 

PART  1902— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  1902.1— Definltiont 

1902.101     Definitions. 

As  used  throughout  this  regulation, 
the  following  words  and  terms  are  used 
as  defined  in  this  subpart  unless  (a)  the 
context  in  which  they  are  used  clearly 


requires  a  different  meaning  or  (b)  a 
different  definition  is  prescribed  for  a 
particular  part  or  portion  of  a  part. 

"Agency"  means  the  United  States 
Information  Agency,  acting  through  any 
of  its  duly  authorized  officials. 

"Agency  Procurement  Executive" 
means  the  Director,  Office  of  Contracts. 

"AR/CO"  means  Authorized 
Representative  of  the  Contracting 
Officer  (See  1942.202-70), 

"Contracting  activity"  means  the 
Office  of  Contracts  which  has  the 
responsibility  to  contract  for  the 
acquisition  of  supplies  and  services 
(including  construction)  and  execute 
grants  and  cooperative  agreements. 

"Head  of  the  agency"  means  the 
Agency  Director  and  Deputy  Director  or 
the  Associate  Director  for  Management; 
and  the  term  "authorized 
representative"  means  any  person, 
persons  or  board  (other  than  the 
contracting  officer)  authorized  to  act  for 
the  Head  of  the  Agency. 

"Head  of  the  Contracting  Activity 
(HCA)"  means  the  head  of  each  USIA 
office  or  division  who  has  overall 
responsibility  for  managirig  the 
contracting  activity  with  a  written 
delegation  of  authority  from  the  Head  of 
the  Agency  or  the  Agency  Procurement 
Executive. 

"Purchasing  Activity"  means  an  office 
with  one  or  more  Level  I  or  Level  II 
Small  Purchases  Contracting  Officer(s) 
exercising  limited  redelgations  of 
contracting  officer  authority. 

"USIA"  means  the  United  States 
Information  Agency. 

(40  L'  S.C.  488(c)) 

PART  1903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 


Sec 
1903.000 


Scope  of  Part. 


Subpart  1903.1— Safeguards 

1903.101     Standards  of  conduct. 

1903  101-2    Solicitation  and  acceptance  of 

gratuities  by  Govemmeni  personnel 
1903.101-3    Agency  regulations. 
1903.103    Independent  pricing 
1903.103-2     Evaluating  the  certification. 

Subpart  1903.2— Contractor  Gratuities  to 
Governmental  Personnel 

1903.203  Reporting  suspected  violations  of 
the  gratuities  clause. 

1903.204  Treatment  of  violations. 

Sut>par1 1903.1 — Reports  of  Suspected 
Antitrust  VIoiatlons 

1903.301     General. 

Subpart  1903.6— Contracts  with 
Government  Eiwptoyeea  or  Organizations 
Owned  or  Controlled  by  Ttiem 

1903.602     Exceptions. 


37022  Federal  Register  /  Vol.  49,  No.  184  /  Thursday.  September  20.  1984  /  Proposed  Rules 


1903.670    Contracts  between  USIA  and 
former  employees. 
Authority:  40  U.S.C.  486(c). 

1903.000    SeofMofpml. 

This  Part  implements  FAR  Part  3,  cites 
USIA  regulations  on  employee 
responsibilities  and  conduct  establishes 
responsibility  for  reporting  violations 
and  related  actions,  and  provides  for 
authorization  of  exceptions  to  policy. 

Subpart  1903.1— Safeguai^s 

1903.101    standards  of  conduct 

1903.101-2    Solicitation  and  acceptance  of 
OratuWes  by  Government  personnel. 

USIA  employees  and  their  spouses, 
minor  children,  and  members  of  their 
households  may  not  solicit,  accept,  or 
agree  to  accept  any  gratuity  for 
themselves,  members  of  their  families, 
or  others,  either  directly  or  indirectly 
from  or  on  behalf  of  a  USIA  contractor. 
This  general  prohibition  does  not  apply 
to  the  following; 

(a)  Gifts,  gratuities,  favors, 
entertainments,  loans  or  any  other  thing 
of  monetary  value  received  on  account 
of  close  family  or  personal  relationships, 
when  the  circumstances  make  it  clear 
that  it  is  the  relationship  rather  than  the 
business  of  the  persons  concerned 
which  is  the  motivating  facton 

(b)  Acceptance  of  loans  from  banks  or 
other  financial  institutions  on  customary 
terms  to  finance  proper  and  usual 
activities  of  employees,  such  as  home 
mortgage  loans; 

(c)  Acceptance  of  unsolicited 
advertising  or  promotional  material, 
such  as  pens,  pencils,  note  pads, 
calendars,  and  other  items  of  nominal 
intrinsic  value; 

(d)  Acceptance  of  rates  and  discounts 
offered  to  employees  as  a  class. 
Acceptance  of  food  and  refreshmen's  of 
nominal  value  on  infrequent  occasions 
in  the  ordinary  course  of  a  luncheon  or 
dinner  meeting  or  other  meeting  or  on  an 
inspection  tour  where  an  employee  may 
properly  be  in  attendance; 

(e)  Contractor  provided 
transportation,  meals,  or  overnight 
accommodations  in  connection  with 
official  business  when  arrangements  for 
Government  or  commercial 
transportation,  meals,  or 
accommodations  are  clearly 
impracticable.  Unless  prior  approval  of 
the  Agency  Procurement  Executive  has 
been  obtained,  a  full  report  of  the 
circumstances  of  the  acceptance  shall 
be  made  to  the  employee's  supervisor 
for  inclusions  in  the  contractor's  file. 

1903.101-3    Agency  regulations. 

(a)  General.  USIA  regulations  on 
Employee  Responsibilities  and  Conduct 


are  contained  in  22  CFR  Part  10.  All 
personnel  involved  in  acquisition 
actions  shall  become  familiar  with  the 
statutory  and  regulatory  prohibitions. 
Any  questions  concerning  them  shall  be 
referred  to  the  Agency's  Office  of  the 
General  Counsel. 

(b)  Non-disclosure  of  proposed 
acquisitions.  Agency  personnel, 
particularly  requirements  officers, 
project  officers,  technical  staff  and  their 
supervisors  often  need  to  discuss 
standard  commercial  products  or 
services,  new  manufacturing  techniques, 
proceiises  and  equipment  with  members 
of  industry  in  their  efforts  toward  the 
goal  of  obtaining  a  quality  product  or 
service  for  the  Agency.  During  these 
discussions.  Agency  personnel  shall  not 
disclose  any  information  on  a  specific 
acquisition,  especially  its  funding  and 
scheduling.  Information  on  proposed 
acquisitions  shall  be  released  to  all 
prospective  contractors  in  a  common 
solicitation  at  the  same  time. 

1903.103    Independent  pricing. 

1 903. 1 03-2    Evaluating  the  certification. 

Whenever  an  offer  is  rejected  under 
FAR  3.103-2  or  the  Certificate  of 
Independent  Price  Determination  is 
suspected  of  being  false,  the  Contracting 
Officer  shall  report  the  situation  to  the 
Inspector  Genei  al  through  the  Agency 
Procurement  Executive  for  referral  to 
the  Attorney  General  in  accordance 
with  FAR  3.303. 

Subpart  1903.2— Contractor  Gratuities 
to  Government  Personnel 

1903.203  Reporting  suspected  violations 
of  tt>e  Gratuities  clause. 

USIA  personnel,  particularly 
Contractmg  Officers,  shall  promptly 
report,  by  memorandum,  suspected 
violations  of  the  Gratuities  clause  in 
solicitations  or  contracts  to  the  Agency 
Procurement  Executive. 

1903.204  Treatment  of  violations. 

Suspected  violations  shall  be  treated 
as  provided  in  the  USIA  debarment  and 
suspension  procedures  in  Subpart 
1909.4. 

Subpart  1903.3— Reports  of  Suspected 
Antitrust  Violations 

1903.301    General. 

The  Contracting  Officer  shall  report 
any  instances  of  suspected  collusion  or 
other  violations  of  antitrust  laws  in 
connection  with  competitive 
acquisitions  to  the  General  Counsel 
through  the  Agency  Procurement 
Executive  for  possible  referral  to  the 
Attorney  General  in  accordance  with 
FAR  Subpart  3.3. 


Subpart  1903.6— Contracts  With 
Government  Employees  or 
Organizations  Owned  or  Controlled  by 
Ttiem 

1903.602    Exceptions. 

To  avoid  potential  conflicts  of  interest 
or  the  appearance  of  preferential 
treatment,  it  is  USIA  policy  not  to  award 
contracts,  purchase  orders,  grants  or 
cooperative  agreements  to  Government 
employees  or  their  family  members  or 
business  concerns  owned  or  controlled 
by  Government  employees  or  their 
family  members.  Exceptions  to  this 
policy  must  be  approved  by  the  Agency 
Director  or  Agency  Procurement 
Executive  and  supported  by  written 
Findings  and  Determination.  A  contract 
with  an  employee  for  services  may 
result  in  violation  of  the  dual  salary 
compensation  statutes  (5  U.S.C.  5533). 
Nothing  in  this  paragraph  is  intended  to 
render  inapplicable  the  conflict  of 
interest  prohibition  set  out  in  18  U.S.C. 
208. 

Subpart  1903.670— Contracts  Between 
USIA  and  Former  Employees 

To  avoid  conflicts  of  interest  or  the 
appearance  of  preferential  treatment, 
purchase  orders,  contracts,  grants  or 
cooperative  agreements  with  former 
employees  of  USIA.  or  with  firms  in 
which  former  employees  or  their  family 
members  are  known  to  have  controlling 
interest,  may  be  entered  into  in  the  two 
years  following  separation  from 
employment  only  with  the  written 
approval  of  the  Agency  Director.  A 
written  justification  shall  be  made  a  part 
of  the  file.  The  justification  must 
address  the  issue  of  conflict  of  interest 
and  conclude  that  it  does  not  exist;  or 
that  in  spite  of  its  existence,  the 
Agency's  ability  to  meet  its  mission 
would  be  seriously  harmed  without  the 
award. 

PART  1904— ADMINISTRATIVE 
MATTERS 

Subpart  1904.70— Procurement 
Requests 

1904.7001    General. 

(a)  Procurement  requests  will  be 
prepared  md  submitted  to  the 
contracting  office  in  accordance  with 
Agency  procedures. 

(b)  Except  in  unusual  circumstances, 
the  contracting  office  will  not  issue 
solicitations  until  an  approved 
procurement  request,  containing  a 
certification  that  funds  are  available, 
has  been  received.  However,  the 
contracting  office  may  take  all 
necessary  actions  up  to  the  point  of 
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contract  award  prior  to  the  receipt  of  the 
approved  procurement  request  certifying 
that  funds  are  available  when; 

(1)  Such  action  is  necessary  to  meet 
critical  program  schedules: 

(2)  It  has  been  established  that 
program  authority  has  been  issued  and 
that  funds  to  cover  the  acquisition  will 
be  available  prior  to  the  date  set  for 
contract  award  or  contract  modification; 

(3)  A  person  at  a  level  above  the 
contracting  officer  authorizes  such 
action  prior  to  the  issuance  of  the 
solicitation,  and  the  contract  file  is 
properly  documented;  arfd 

(4)  The  solicitation  document  clearly 
indicates  that  the  award  is  subject  to  the 
availability  of  funds. 

(c)  The  procurement  request  shall  be 
assigned  within  the  contracting  office  to 
an  individual  who,  if  not  the  contracting 
officer,  will  be  responsible  to  the 
contracting  officer  for  conducting  the 
business  aspects  of  the  transaction.  This 
individual  shall  review  the  request  to 
ensure  that  it  complies  with  the  FAR 
and  this  Regulation  and  that  the 
information  contained  in  the  request  is 
in  sufficient  detail  to  prepare 
presolicitation  and  solicitation 
documents.  The  contracting  officer,  or 
other  designated  individual  in  the 
contracting  office,  shall  discuss 
uncertain  requirements  or 
inconsistencies  in  the  procurement 
request  with  the  initiator  of  the  request 
and  obtain  clarification  prior  to  taking 
any  further  action. 

(40  US.C.  486(c)) 

SUBCHAPTER  B— ACQUISITION  PLANNING 

PART  1909— CONTRACTOR 
QUALIFICATIONS 

Subpart  1909.4— Debarment,  Suspension, 
and  Ineligibility 

S..-f. 

1909403    Definitions. 

1909.404    Consolidated  list  of  debarred, 

suspended,  and  ineligible  contractors. 
1909  406    Debamenl.  suspension,  and 

mehgib'lity. 
1909406-3     Procedures. 
Authority:  40  L'.S.C.  486(c). 

Subpart  1909.4— Debarment, 
Suspension,  and  Ineligibility 

1909.403    Definitions. 

The  Agency  Procurement  Executive,  is 
designated  the  "debarring  official"  and 
the  "suspending  official"  as  defined  in 
FAR  9.403  and  is  designated  as  the 
agency  official  authorized  to  make  the 
decisions  required  in  FAR  9.405(a). 
9.405-l(b],  9.405-2,  9.406-l(c),  and  9.407- 
1(d). 


1 909.404    ConsoHdated  list  of  debarrvd, 
suspended,  and  Ineligible  contractors. 

(a)  The  Policy  and  Procedures  Staff, 
Office  of  Contracts,  shall  be  responsible 
for  the  maintenance  and  distribution  of 
the  GSA  Consolidated  List  of  Debarred. 
Suspended,  and  Ineligible  Contractors  It 
will  be  coordinated  with  the  Solicitation 
Mailing  List  and  appropriate  notations 
will  be  made  on  both  lists,  when 
additions  or  deletions  are  necessary. 
Contracting  Officers  shall  notify  the 
Policy  and  Procedures  Staff.  Office  of 
Contracts,  of  thei'  distribution  needs 
and  shall  ensure  that  the  list  is  used 
effectively. 

(b)  The  Agency  Procurement 
Executive  (or  designee)  is  responsible 
for  notifying  GSA  of  the  information 
required  by  FAR  9.404(b). 

1909.406    Debarment,  suspension,  and 
ineligibility.  , 

1909.406-3     Procedures. 

(a)  Invesligatjon  and  referral.  Any 
officer  of  the  Agency  that  becomes 
aware  of  circumstances  which  may 
serve  as  a  basis  for  a  debarment, 
suspension,  or  ineligibility  shall  report 
the  circumstances  by  memorandum  to 
the  Agency  Procurement  Executive  for 
consideration  of  debarment,  suspension 
or  ineligibility  action. 

(b)  Decision  making  process.  (1) 
Contractors  shall  be  given  the 
opportunity  to  submit,  in  person,  in 
writing,  or  through  a  representative, 
information  and  arguments  in  opposition 
to  a  proposed  debarment  or  suspension. 
All  rebuttals  shall  be  addressed  to  the 
Agency  Procurement  Executive. 
However,  if  a  response  to  the  proposed 
debarment  or  suspension  is  not  received 
by  the  Agency  Procurement  Executive 
within  30  calendar  days  of  receipt  of  the 
notice,  the  debarment  or  suspension 
shall  become  final. 

(21  If  a  contractor,  or  a  representative, 
desires  to  present  information  and 
arguments  in  person  to  the  Agency 
Procurement  Executive,  an  oral 
presentation  will  be  held  within  20 
calendar  days  of  receipt  of  the  request. 
unless  a  longer  period  of  time  is 
requested  by  the  contractor  Hearings 
will  be  held  before  a  three-person  fact- 
finding board  composed  of  one  member 
each  from  the  office  of  the  Genera! 
Counsel  and  Congressional  Liaison. 
Associate  Director.  Bureau  of 
Management,  and  an  Officer  of  the 
Office  of  Contracts,  other  than  the 
initiating  officer.  The  fact-finding  board 
shall  deliver  written  findings  to  the 
Agency  Procurement  Executive  (together 
with  a  transcription  of  the  proceedings, 
if  made)  within  10  calendar  days  after 
the  hearing  The  findings  shall  resolve 


any  facts  in  dispute  based  on  a 
preponderance  of  the  evidence 
presented  and  determine  whether  a 
cause  for  debarment  or  suspension 
exists. 

(c)  Debarring/suspending  official's 
decision.  The  debarring/suspending 
official's  final  decision  shall  be  made  in 
writing  in  accordance  with  FAR  9.406-3 
and  notice  of  the  decision  will  be  given 
in  accordance  with  FAR  9.406-3.  A  copy 
of  the  notice  shall  be  given  to  the 
affected  agency  component. 

PART  1910— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

§  1910.01 1     Solicitation  provisions  ar»d 
contract  clauses. 

The  Contracting  Officer  shall  include 
the  provision  at  1952.210-70,  Brand 
Name  or  Equal,  in  solicitations  for 
which  a  brand  name  or  equal  purchase 

IS  used. 

(40  U.S.C.  486(c)) 

PART  1912— CONTRACT  DEUVERY 
OR  PERFORMANCE 

Subpart  1912.70— Delays 
1912.701     Delays. 

The  Contracting  Officer  shall  insert 
the  clause  at  1952.212-70  in  all  USIA 
contracts. 

(40  U.S.C.  466(c)j 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  1913— SMALL  PURCHASES  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Subpart  1913.1— General 

Sec. 

1913  106    Competition  and  price 

reasonableness. 
1913  106.70    Data  to  support  small  purchases 

over  $1,000. 
1913.107    Solicitation  and  evaluation  of 

quotations. 

Subpart  1913.2— Blanket  Purchasa 
Agreements 

1913.20     General 

1913.203     Elstablishmeni  of  blanket  purchase 

agreements. 
1913.203-1     General 

Subpart  1913.4— Imprest  Fund 

1913  404     Conditions  for  use. 
1913.405    Procedures 

Subpart  191 3.S— Purchase  Orders 

1913  505     Purchase  order  and  related  forms 
1913.505-2     Agencv'  order  forms  in  lieu  of 
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Optional  and  Standard  Forms. 
Authority:  40  U.S.C.  486(c). 

Subpart  1913.1— General 

1913.106  Competition  and  price 
reasonableftess. 

191X106-70    Data  to  support  small 
purdtasea  over  (1,000. 

Form  IA-21.  Abstract  of  Quotations 
(see  1953.370-21)  may  be  used  to  satisfy 
documentation  requirements  of  FAR 
13.106(c). 

1913.107  Solicitation  and  evaluation  of 
quotations. 

(a)  Standard  Form  18,  Request  For 
Quotations,  shall  be  used  to  obtain 
written  quotations  as  prescribed  in  FAR 
13.107(a)  unless  an  equivalent  form  has 
been  authorized  for  use  by  the 
procurement  executive.  (See  also  FAR 
53.103.)  Exceptions  under  this  subpart 
shall  be  processed  through  the 
procurement  executive. 

(b)  Quotations  on  standard  contractor 
quotation  forms  may  be  accepted  when 
they  provide  sufficient  information  for 
fair  and  equal  competitive  evaluation. 

Subpart  1913.2— Blanket  Purchase 
Agreements 

1913.20    General. 

The  head  of  the  contracting  activity 
may  require  that  only  contracting 
officers  make  purchases  under  a  blanket 
purchase  agreement. 

1 9 1 3.203    Estabiistiment  of  blanket 
purctuse  agreements  (BPAs). 

1913.203-1    General. 

Blanket  purchase  agreements  shall  be 
established  and  administered  in 
accordance  with  Agency  instructions. 

Subpart  1913.4— Imprest  Fund 

1 9 1 3.404  Condittons  for  use. 

Imprest  funds  may  be  used  for  small 
purchases  when  the  transaction  does 
not  exceed  $150  ($300)  under  emergency 
conditions). 

1913.405  Procedures. 

(a)  The  individual  making  an 
approved  purchase  from  the  imprest 
fund  shall  be  responsible  for  compliance 
with  documentation  requirements. 

(b)  The  individual  having  acquisition 
authority  to  approve  purchases  from  the 
imprest  fund  shall  be  responsible  for 
checking  the  authorized  purchase 
requisition  for  compliance  with  the 
internal  control  requirements. 


Subpart  1913.5— Purchase  Orders 

1913.505     Purchase  order  and  related 
forms. 

1913.505-2    Agency  order  forms  In  lieu  of 
Optional  and  Standard  Forms. 

(a)  Optional  Forms  347  and  348  shall 
be  used  as  prescribed  in  FAR  13.505 
unless  an  equivalent  form  has  been 
authorized  for  use  by  the  Agency 
Procurement  Executive  (or  Designee). 
Exceptions  may  be  granted,  on  a  case  by 
case  basis,  in  order  to  accommodate 
computer-generated  purchase  order 
forms.  Exception  approval  for  over 
printing  (FAR  53.104)  is  not  needed. 

(b)  L'SIA  Form  IA^4  (See  1953.370- 
44)  is  authorized  for  use  when  obtaining 
nonpersonal  services  on  an  intermittent 
basis  for  such  services  as  script  writers, 
translaters,  narrators,  etc. 

PART  1917-SPECIAL  CONTRACTING 
METHODS 

Subpart  1917.1— Multiyear  Contracting 

1917.102    PoBcy. 

Whrn  consistent  with  section  304(b) 
of  Pub.  L.  97-241,  the  Agency  head  may 
approve  multiyear  contracts  up  to  five 
years. 

(40  U  S.C.  486(c)) 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  1919— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  1919.2— Policies 

Sec. 

1919.201     General  policy. 
1919  201-70    Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Authority:  40  U.S  C.  486(c). 

Subpart  1919.2— Policies 

1919.201     General  policy. 

The  Director.  Office  of  Contracts  shall 
also  serve  as  the  Director.  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (OSDBU). 

1919.201-70    Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

The  Director,  OSDBU,  is  responsible 
for  the  implementation  and  execution  of 
the  small,  and  small  disadvantaged 
business  programs  required  by  sections 
8  and  15  of  the  Small  Business  Act,  as 
amended,  and  provides  guidance  and 
advice,  as  appropriate,  to  agency 
program  and  contracts  officials.  The 
Director,  OSDBU,  is  the  central  point  of 
contact  of  general  inquiries  concerning 
the  small  and  disadvantaged  business 
programs  from  industry,  the  Small 


Business  Administration  (SEA),  and 
from  the  Congress,  The  Director, 
OSDBU.  shall  represent  the  Agency  in 
discussions  with  other  Government 
agencies  on  small  and  small 
disadvantaged  business  matters, 

PART  1922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  1922.3— Contract  Work  Hours  and 
Safety  Standards  Act 

Sec. 

1922  305    Contract  Clauses. 

Subpart  1922.4— Labor  Standards  for 
Contracts  Involving  Construction 

1922.470     Contract  clauses. 

Subpa.n  1922.10— Service  Contract  Act  of 
1965 

1922.1070    Clause  for  contracts  over  S2,500. 
.Authority;  40  U.S.C.  486(c). 

Subpart  1922.3— Contract  Work  Hours 
and  Safety  Standards  Act 

1922.305    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clauses  at  1952.222-82  and  1952.222- 
83  in  lieu  of  the  clause  at  FAR  52.22-4 
until  such  time  as  the  latter  is  updated 
to  reP.ect  the  requirements  of  DOL 
Regulations.  29  CFR  5.5(c).  implemented 
by  FPR  Temp.  Reg.  70.  dated  June  28. 
1963. 

Subpart  1922.4— Labor  Standards  for 
Contracts  Involving  Construction 

1922.470    Contract  clauses. 

(a)  Except  as  required  by  1922.470(b]. 
every  construction  contract  in  excess  of 
$2,000  (or  of  such  other  amount  as  may 
be  specifically  indicated)  for  work 
within  the  United  States  shall  include 
the  following  clauses: 

Davis-Bacon  Act  (40  U.S.C.  276a— 276a-7) 

clause  of  1952.222-70. 
Contract  Work  Hours  and  Safety  Standards 

Act  Overtime  Compensation  (40  U.S.C. 

327-333)  clause  at  1952.222-71. 
Apprenti(.us  and  Trainees  clause  at  1952.222- 

72. 
Payrolls  and  Basic  Records  clause  at 

1952.222-73. 
Compliance  with  Copeland  Act  Requirements 

clause  at  1952.222-74. 
Withholding  clause  at  1952.222-75. 
Subcontracts  clause  at  1952.222-76. 
Contract  Termination;  Debarment  clause  at 

195?.22.?-77. 
Disputes  Concerning  Labor  Standards  clause 

at  1952.222-78. 
Compliance  with  Davis-Bdcon  and  Related 

Act  Requirements  clause  at  1952.222-79. 
Certification  of  Eligibility  clause  at  1952.222- 

80. 

(b)  Every  construction  contract  in 
excess  of  $2,000  for  work  outside  the 
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United  States,  but  which  is  nevertheless 
subject  to  the  Contract  Work  Hours  and 
Safety  Standards  Act  as  set  forth  in  FAR 
Subpart  22.3,  shall  include  the  Work 
Hours  and  Safety  Standards  Act 
Overtime  Compensation  clause  at 
1952.222-71. 

Subpart  1922.10— Service  Contract  Act 
1 922. 1 070    Clause  for  contract  over  $2,500. 

The  Contracting  Officer  shall  insert  in 
full  text  the  clause  at  1952.222-81. 
Service  Contract  Act  of  1965,  As 
Amended,  in  solicitations  and  contracts, 
in  excess  of  S2,500,  or  in  an  indefinite 
amount,  the  principal  purpose  of  which 
is  to  furnish  services  through  the  use  of 
servic'^  employees. 

SUBCHAPTER  E -GENERAL 
CONTRACTING  REQUIREMENTS 

PART  1927-PATENTS,  DATA  AND 
COPYRIGHTS 

Subpart  1927.4 — Rights  In  Data  and 
Copyrlgtits 


SeL- 

1927,400 

1927.401 

1927.402 

1927.403 

1927.404 

1927.405 


Scope  of  subpart. 
Definitions. 
Policy. 
Procedures. 
Acquisition  of  data. 
Solicitation  provisions  and 
contraci  clauses. 

Authority:  40  U.S.C.  486(c). 

Subpart  1927.4— Rights  in  Data  and 
Copyrights 

1927.400  Scope  of  subpart. 

This  subpart  sets  forth  policies, 
procedures,  and  instructions  with 
respect  to  (a)  rights  in  data  and 
copyrights  and  (b)  requirements  for 
data. 

1927.401  Definitions. 

"Computer  software,"  as  used  in  this 
subpart,  means  computer  programs, 
computer  data  bases,  and 
documentation  thereof. 

"Data."  as  used  in  this  subpart,  means 
recorded  information,  regardless  of  form 
or  the  media  on  which  it  may  be 
recorded.  The  term  includes  computer 
software.  The  term  does  not  include 
information  incidental  to  contract 
administration,  such  as  contract  cost 
analysis  or  any  financial,  business  and 
management  information  required  for 
contract  administration  purposes. 

"Form.  fit.  and  function  data."  as  used 
in  this  subpart,  means  data  relating  to, 
and  sufficient  to  enable,  physical  and 
functional  interchangeability;  as  well  as 
data  identifying  source,  size, 
configuration,  mating  and  attachment 
characteristics,  functional 


characteristics,  and  performance 
requirements. 

"Limited  rights,"  as  used  in  this 
subpart,  means  the  rights  of  Government 
in  limited-rights  data,  as  set  forth  in  a 
Limited  Rights  Notice  if  included  in  the 
data  rights  clause  of  the  contract. 

"Limited-rights  data."  as  used  in  this 
subpart,  means  data  that  embodies 
trade  secrets  or  is  commercial  or 
financial  and  confidential  or  privileged, 
to  the  extent  that  such  data  pertains  to 
items,  components  or  processes 
developed  at  private  expense,  including 
minor  modifications  thereof.  (Agencies 
may,  however,  adopt  the  following 
alternate  definition:  "Limited-rights 
data,"  as  used  in  this  subpart,  means 
data  developed  at  private  expense  that 
embodies  trade  secrets  or  is  commercial 
or  financial  and  confidential  or 
privileged.) 

"Restricted  computer  software,"  as 
used  in  this  subpart,  means  computer 
software  developed  at  private  expense 
and  that  is  a  trade  secret,  is  commercial 
or  financial  and  confidential  or 
privileged,  or  is  published  copyrighted 
computer  software. 

"Restricted  rights,"  as  used  in  this 
subpart,  means  the  rights  of  the 
Government  in  restricted  computer 
software  as  set  forth  in  a  Restricted 
Rights  Notice  if  included  in  a  data  rights 
clause  of  the  contract  or  as  otherwise 
may  be  included  or  incorporated  in  the 
contract. 

"Unlimited  rights,"  as  used  in  this 
subpart,  means  the  right  of  the 
Government  to  use.  disclose,  reproduce, 
prepare  derivative  works,  distribute 
copies  to  the  public,  and  perform 
publicly  and  display  publicly,  in  any 
manner  and  for  any  purpose,  and  to 
have  or  permit  others  to  do  so. 

1927.402    Policy. 

It  is  necessary  for  the  U.S.  Information 
Agency  in  order  to  carry-  out  its  missions 
and  programs,  to  acquire  or  obtain 
access  to  many  kinds  of  data  produced 
during  or  used  in  the  performance  of  its 
contracts.  Such  data  may  be  required  to: 
obtain  competition  among  suppliers; 
fulfill  certain  responsibilities  for 
disseminating  and  publishing  the  results 
of  USIA  activities:  insure  appropriate 
utilization  of  the  results  of  research, 
development,  and  demonstration 
activities;  and  meet  other  programmatic 
and  8tafutor>'  requirements.  At  the  same 
time,  the  Government  recognizes  that  its 
contractors  may  have  a  property  right  or 
other  valid  economic  interest  in  certain 
data  resulting  from  private  investment, 
and  that  protection  from  unauthorized 
use  and  disclosure  of  this  data  is 
necessary  in  order  to  prevent  the 
compromise  of  such  property  right  or 


economic  interest,  avoid  jeopardizing 
the  contractor's  commercial  position, 
and  maintain  the  Government's  ability 
to  obtain  access  to  or  use  of  such  data. 
The  protection  of  this  data  by  the 
Government  is  necessary  to  encourage 
qualified  contractors  to  participate  in 
Government  programs  and  apply 
innovative  concepts  to  such  programs. 
The  specific  procedures  and 
prescriptions  for  use  of  solicitation 
provisions  and  contract  clauses  set  forth 
below  are  framed  in  light  of  the  above 
considerations  to  strike  a  balance 
between  the  Government's  needs  and 
the  contractor's  property  rights  and 
economic  interests. 

1927.403    Procedures. 

(a)  General.  All  contracts  that  require 
data  be  produced,  furnished,  or  acquired 
must  contain  terms  that  delineate  the 
respective  rights  and  obligations  of  the 
Government  and  the  contractor 
regarding  the  use.  duplication,  and 
disclosure  of  such  data,  except  certain 
contracts  resulting  from  formal 
advertising  that  require  only  existing 
data  (other  than  limited-rights  data  and 
restricted  computer  software)  to  be 
delivered  and  reproduction  rights  are 
not  needed  for  such  data.  As  a  general 
rule,  the  data  rights  clause  at  1952.227- 
71,  Rights  in  Technical  Data — General, 
where  determined  appropriate  by  the 
Agency  as  discussed  in  paragraph  (b) 
below,  is  to  be  used  for  this  purpose. 
However,  certain  types  of  contracts,  the 
particular  subject  matter  of  a  contract, 
or  the  intended  use  of  the  data,  may 
require  the  use  of  other  clauses  or  no 
clause  at  all,  as  discussed  in  paragraphs 
(c)  and  (d)  below. 

(b)  Basis  Rights  in  Data.—{\] 
Summary.  The  clause  at  1952.227-71. 
Rights  in  Technical  Data — General,  is 
structured  to  strike  a  balance  between 
USIA's  needs  in  carrying  out  its 
missions  and  programs  and  the 
contractor's  needs  to  protect  property 
rights  and  valid  economic  interests  in 
certain  data  arising  out  of  private 
investment.  This  clause  enables  the 
contractor  to  protect  from  unauthorized 
use  and  disclosure  data  that  qualified  as 
limited-rights  data  or  restricted 
computer  software  (see  paragraph  (b)(2) 
below  for  an  alternate  definition  of 
limited-rights  data).  This  clause  also 
specifically  delineates  the  categories  or 
types  of  data  that  USIA  is  to  acquire 
with  unlimited  rights  (see  paragraph 
(b)(3)  below).  The  contractor  may 
protect  qualifying  limited-rights  data 
and  restricted  computer  software  under 
this  clause  by  either  withholding  such 
data  from  delivery  to  USIA.  or  when 
USIA  has  a  need  to  obtain  delivery  of 
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limited-rights  data  or  restricted 
computer  software,  by  delivering  such 
data  with  limited  rights  or  restricted 
rights  with  authorized  notices  on  the 
data.  (See  paragraphs  (b)  (4)  and  (5) 
below.)  In  addition,  this  clause  enables 
contractors  to  establish  and/or  maintain 
copyright  protection  for  data  first 
produced  and/or  delivered  under  the 
contract,  subject  to  certain  license  rights 
in  the  Government.  (See  paragraph 
(b)(6)  below.)  This  clause  also  includes 
rights  in  the  Government.  (See 
paragraph  (b)(6)  below.)  This  clause 
also  includes  authorized  (see  paragraph 
(b)(7)  below)  or  when  a  contractor 
wishes  to  add  or  correct  omitted  or 
incorrect  notices  on  data  (see  paragraph 
(b)(8)  below);  addresses  the  contractor's 
right  to  release,  publish  or  use  certain 
data  involved  in  contract  performance 
(see  paragaph  (b)(9)  below);  and 
provides  for  the  possibility  for  the 
Government  to  inspect  certain  data  at 
the  contractor's  facility  (see  paragraph 
(b)(10)  below). 

(2)  Alternate  definition  of  limited- 
rights  data.  In  the  clause  at  1952.227-71. 
Rights  in  Technical  Data — General,  in 
order  for  data  to  quahfy  as  limited-rights 
data,  in  addition  to  being  data  that 
either  embodies  a  trade  secret  or  is  data 
that  is  commercial  or  financial  and 
confidential  or  privileged,  such  data 
must  also  pertain  to  items,  components, 
or  processes  developed  at  private 
expense,  including  minor  modifications 
thereof.  However,  where  appropriate, 
the  contracting  officer  may  determine  to 
adopt  in  the  clause  the  alternate 
definition  for  limited-rights  data  that 
does  not  require  that  such  data  pertain 
to  items,  components,  or  processes 
developed  at  private  expense:  but  rather 
that  the  data  that  either  embodies  a 
trade  secret  or  is  commercial  or 
financial  and  confidential  or  privileged 
be  produced  at  private  expense  in  order 
to  qualify  as  limited-rights  data.  As  an 
example,  this  alternate  definition  may 
be  used  where  the  principal  purpose  of  a 
contract  does  not  involve  the 
development,  use  or  delivery  of  items, 
components,  or  processes  that  are 
intended  to  be  acquired  for  use  by  or  for 
the  Government  (either  under  the 
contract  in  question  or  any  anticipated 
follow-on  contracts  relating  to  the  same 
subject  matter).  Other  examples  include 
contracts  for  market  research  and 
surveys,  economic  forecasts, 
socioeconomic  reports,  educational 
material,  health  and  safety  information, 
management  analysis,  and  related 
matters. 

(3)  Unlimited-rights  data.  Under  the 
clause  at  1952.227-71,  Rights  in 
Technical  Data — General,  the 


Government  acquires  unlimited  rights  in 
the  following  data  except  as  provided  in 
paragraph  (b)(6)  below  for  copyrighted 
data:  (i)  Data  first  produced  in  the 
performance  of  a  contract;  (ii)  form,  fit, 
and  function  data  delivered  under 
contract;  (iii)  data  (except  as  may  be 
included  with  restricted  computer 
software)  that  constitutes  manuals  or 
instructional  and  training  material  for 
installation,  operation,  or  routine 
maintenance  and  repair  delivered  under 
a  contract:  and  (iv)  all  other  data 
delivered  under  the  contract  unless  such 
data  qualifies  as  limited-rights  data  or 
restricted  computer  software.  If  any  of 
the  foregoing  data  is  published 
copyrighted  data,  the  Government 
acquires  it  under  a  copyright  license  as 
set  forth  in  paragraph  (b)(6)  below 
rather  than  with  limited  rights  or 
restricted  rights. 

(4)  Protection  of  limited-rights  data. 
(i)  The  contractor  may  protect  data 
(other  than  unlimited  rights  data  or 
published  copyrighted  data)  that 
qualifies  as  limited-rights  data  under  the 
clause  at  1952.227-71,  Rights  in 
Technical  Data — General,  by 
withholding  such  data  from  delivery  and 
providing  form,  fit,  and  function  data  in 
lieu  thereof:  or,  if  and  USIA  specifies  the 
delivery  of  the  data,  by  delivering  such 
data  with  limitations  on  its  use  and 
disclosure.  These  two  modes  of 
protection  afforded  the  contractor  (i.e.. 
withhold,  or  deliver  with  limited  rights) 
are  provided  for  in  paragraph  [g]  of  the 
clause  at  1952.227-71.  Rights  in 
Technical  Data — General.  Subparagraph 
{g)(l)  of  this  clause  allows  the 
contractor  to  withhold  limited-rights 
data  and  provide  form,  fit,  and  function 
data  in  lieu  thereof.  Subparagraph  (g)(2) 
of  this  clause  enables  USIA  selectively 
to  obtain  the  delivery  of  withheld  or 
withholdable  data  with  limited  rights. 
The  Umitations  on  the  Governments 
right  to  use  and  disclose  limited-rights 
data  when  the  clause  is  used  are  set 
forth  in  a  "Limited  Rights  Notice"  that 
the  contractor  is  required  to  affix  to 
such  data.  The  specific  limitations  in  the 
Notice  are  described  below. 

(ii)  The  Limited-rights  data  delivered 
to  the  Government  with  the  Limited 
Rights  Notice  contained  in  subparagraph 
(g)(2)  will  not,  without  permission  of  the 
contractor,  be  used  by  the  Government 
for  purposes  of  manufacture,  and  will 
not  be  disclosed  outside  the 
Government  except  for  certain  limited 
purposes  as  may  be  set  forth  in  the 
Notice,  and  then  only  if  the  Government 
makes  the  disclosure  subject  to 
prohibition  against  further  use  and 
disclosure  by  the  recipient.  The 
following  are  examples  of  specific 


purposes  which  may  be  selected  by  an 
agency  and  added  to  the  Limited  Rights 
Notice  of  subparagraph  (g)(2)  of  the 
clause: 

(A)  Use  by  support  service 
contractors. 

(B)  Evaluation  by  nongovernment 
evaluafors. 

(C)  Use  by  other  contractors 
participating  in  the  USLA  program  of 
which  this  contract  is  a  part,  for 
information  and  use  in  connection  with 
the  work  performed  under  their 
contracts. 

(D)  Emergency  repair  or  overhaul 
work. 

(E)  Release  to  a  foreign  government, 
as  the  interests  of  the  United  States  may 
require,  for  information  or  evaluation,  or 
for  emergency  repair  or  overhaul  work 
by  such  Government. 

(iii)  As  an  aid  in  determining  whether 
the  clause  should  be  used  with  the 
provision  at  1952.227-70,  Notification  of 
Limited  Rights  Data  and  Restricted 
Computer  Software,  may  be  included  in 
any  solicitation  containing  the  clause  at 
1952.227-71,  Rights  in  Technical  Data- 
General. 

(5)  Protection  of  restricted  computer 
software,  (i)  If  computer  software 
qualifies  as  restricted  computer 
software,  the  clause  at  1952.227-71, 
Rights  in  Technical  Data — General, 
permits  the  contractor  to  protect  such 
software  by  either  withholding  it  from 
delivery  and  providing  form,  fit,  and 
function  data  in  lieu  thereof;  or  if  USIA 
specifies  delivery  of  the  software,  by 
delivering  the  software  with  restricted 
rights  regarding  its  use,  disclosure,  and 
reproduction.  The  two  modes  of 
protection  afforded  the  contractor  (i.e. 
withhold  or  deliver  with  restricted 
rights)  are  provided  for  in  paragraph  (g) 
of  the  clause  at  1952.227-71.  Rights  in 
Technical  Data — General.  Subparagraph 
(g)(1)  of  this  clause  allows  the 
contractor  to  withhold  restricted 
computer  software  and  provide  form,  fit, 
and  function  data  in  lieu  thereof.  The 
restrictions  on  the  Government's  right  to 
use,  disclose,  and  reproduce  restricted 
computer  software  when  the  clause  is 
used  are  set  forth  in  "Restricted  Rights 
Notice"  that  the  contractor  is  required  to 
affix  to  such  computer  software.  When 
restricted  computer  software  delivered 
with  such  Notice  is  published 
copyrighted  computer  software,  it  is 
acquired  with  a  restricted  copyright 
license,  without  disclosure  prohibitions, 
as  also  set  forth  in  the  Notice.  The 
specific  restrictions  in  the  Notice  are  set 
forth  below. 

(ii)  Restricted  computer  software 
delivered  with  the  Restricted  Rights 
Notice  of  subparagraph  (g)(3)  will  not  be 
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used  or  reproduced  by  the  Government, 
or  disclosed  outside  the  Government, 
except  that  the  computer  software  may 
be: 

(A)  Used,  or  copied  for  use  in  or  with 
the  computer  for  which  it  was  acquired, 
including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(B)  Used,  or  copied  for  use  in  or  with  a 
backup  computer  if  the  computer  or 
computers  for  which  it  is  a  acquired  is 
inoperative; 

(C)  Reproduced  for  safekeeping 
{archives)  or  backup  purposes; 

(D)  Modified,  adapted,  or  combined 
with  other  computer  software,  provided 
that  the  modified,  combined,  or  adapted 
portions  of  any  derivative  software 
incorporating  restricted  computer 
software  are  made  subject  to  the  same 
restricted  rights;  and 

(E)  Disclosed  and  reproduced  by 
support  contractors  or  their 
subcontractors,  subject  to  the  same 
restrictions  under  which  USIA  acquired 
the  software. 

(iii)  The  restricted  rights  set  forth  in 
1927.403(b)(5)(ii)  above  are  the  minimum 
rights  the  Government  normally  obtains 
with  restricted  computer  software  and 
will  automatically  apply  when  such 
software  is  acquired  under  the 
Restricted  Rights  Notice  of 
subparagraph  (g)(3)  of  the  clause. 
However,  either  greater  or  lesser  rights, 
consistent  with  the  purposes  and  needs 
for  Which  the  software  is  to  be  acquired, 
maybe  specified  in  the  contract.  Any 
addi  ions  to.  or  limitations  on,  the 
reslr.cted  rights  set  forth  in  the 
Restricted  Rights  Notice  of 
subparagraph  (g)(3)  of  the  clause  are  to 
be  expressly  stated  in  the  contract;  or, 
with  approval  of  the  contracting  officer, 
in  a  collateral  agreement  incorporated  in 
and  made  part  of  the  contract.  (See 
paragrah  (d)(2]  below.) 

(iv)  As  an  aid  in  determining  whether 
the  clause  should  be  used  the  provision 
at  1952.227-70,  Notification  of  Limited- 
Rights  Data  and  Restricted  Computer 
Software,  may  be  included  in  any 
solicitation  containing  the  clause  at 
1952.227-71.  Rights  in  Technical  Data- 
General.  In  addition,  the  need  should  be 
considered  during  negotiations  of  a 
contract,  particularly  if  negotiations  are 
based  on  an  unsolicited  proposal. 

(6)  Copyrighted  data.— {}]  Data  first 
produced  in  the  performance  of  a 
contract.  (A)  In  order  to  enhance  the 
transfer  to  dissemination  of  information 
produced  at  Government  expense, 
contractors  may  be  permitted  to 
establish  claim  to  copyright  subsisting  in 
data  first  produced  in  the  performance 
of  work  under  a  contract  containing  the 
clause  at  1952.227-71.  Rights  in 


Technical  Data — General.  This  right  is 
granted  in  subparagraph  (c)(1)  of  the 
clause  for  any  data  first  produced  under 
the  contract.  USIA  may,  however, 
specifically  exclude  items  or  categories 
of  data  from  the  right  of  the  contractor 
to  establish  claim  to  copyright  when 
appropriate;  for  example,  where  the 
data  is  to  be  disseminated  in  useful  form 
by  the  Government.  Also,  agencies 
having  programs  for  the  transfer  or 
dissemination  of  information  resulting 
from  its  programs  may,  by  use  of  the 
clause,  include  a  substitute 
subparagraph  (c)(1)  in  the  clause  to  limit 
the  right  of  the  contractor  granted  in 
subparagraph  (c)(1)  to  establish  claim  of 
copyright  to  scientific  and  technical 
articles  based  on  or  derived  from  work 
performed  under  the  coritract  and 
published  in  academic,  professional,  or 
technical  journals.  However,  permission 
may  be  granted  to  establish  claim  to 
copyright  in  all  other  data  in  accordance 
with  the  procedures  set  forth  in 
paragraph  (b)(6)(i)(B)  below. 

(B)  Usually  permission  for  a 
contractor  to  establish  claim  to 
copyright  for  data  first  produced  under 
the  contract  will  be  granted  when 
copyright  protection  will  enhance  the 
appropriate  transfer  or  dissemination  of 
such  data.  The  request  for  permission 
must  be  in  writing,  and  may  be  made 
either  at  the  time  of  contracting  or 
subsequently  during  contract 
performance.  It  should  identify  the  data 
involved  or  furnish  a  copy  of  the  data 
for  which  permission  is  requested,  as 
well  as  a  statement  as  to  the  intended 
publication  or  dissemination  media  or 
other  purpose  for  which  copyright  is 
desired.  The  request  normally  will  be 
granted  unless:  (7)  The  data  consists  of 
a  report  that  represents  the  official 
views  of  USIA  or  that  USIA  is  required 
by  statute  to  prepare;  [2]  the  data  is 
intended  primarily  for  internal  use  by 
the  Government;  [3)  the  data  is  of  the 
type  that  USIA  itself  distributes  to  the 
public  under  an  established  program;  or 
[4]  USIA  determines  their  limitation  on 
distribution  of  the  data  is  in  the  national 
interest. 

(C)  Whenever  a  contractor  establishes 
claim  to  copyright  subsisting  in  data 
first  produced  in  the  performance  of  a 
contract,  the  Government  normally  is 
granted  a  paid-up,  nonexclusive, 
irrevocable,  worldwide  license  to 
reproduce,  prepare  derivative  works, 
distribute  to  the  public,  perform  publicly 
and  display  publicly  by  or  on  behalf  of 
the  Government,  for  all  such  data,  as  set 
forth  in  subparagraph  (c)(1)  of  the  clause 
at  1952.227-71,  Rights  in  Technical 
Data — General.  However,  USIA  may  on 
a  case-by-case  basis  or  on  a  class  basis 
obtain  on  equitable  terms  a  license  of 


lesser  scope  than  set  forth  in 
subparagraph  (c)(1)  of  the  clause  if 
USIA  determines  that  such  lesser 
license  will  substantially  enhance  the 
transfer  or  dissemination  of  any  data 
first  produced  under  the  contract. 

(ii)  Data  not  first  produced  in  the 
performance  of  a  contract.  (A) 
Contractors  are  not  to  incorporate  in 
data  delivered  under  contract  any  data 
not  first  produced  under  the  contract 
with  the  copyright  notice  of  17  U.S.C  401 
or  402  without  either:  Acquiring  for.  or 
granting  to  the  Government  and  others 
acting  on  its  behalf,  a  paid-up, 
nonexclusive,  irrevocable,  worldwide 
license  to  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
and  perform  publicly  and  display 
pubhcly,  by  or  on  behalf  of  the 
Government,  for  all  such  data;  or 
obtaining  permission  from  the 
contracting  officer  to  do  otherwise. 
However,  if  computer  software  not  first 
produced  under  contract  is  delivered 
with  the  copyright  notice  of  17  U.S.C. 
401  or  402.  the  Governments  license  will 
be  as  set  forth  in  subparagraph  (g)(3)  if 
included  in  the  clause  at  1952.227-71. 
Rights  in  Technical  Data — General,  or 
as  otherwise  may  be  provided  in  a 
collateral  agreement  incorporated  in  or 
made  part  of  the  contract. 

(B)  Contractors  delivering  data  with 
an  authorized  limited  rights  or  restricted 
rights  notice  and  a  copyright  notice  of  17 
U.S.C.  401  or  402  should  modify  the 
copyright  notice  to  include  the  following 
(or  similar)  statement:  "Unpublished — 
all  rights  reserved  under  the  copyright 
laws."  If  this  statement  is  omitted,  the 
contractor  may  be  afforded  opportunity 
to  correct  it  in  accordance  with 
1927.403(b)(8).  Otherwise,  data  delivered 
with  a  copyright  notice  of  17  U.S.C,  401 
or  402  may  be  presumed  to  be  published 
copjTighted  data  subject  to  the 
applicable  license  rights  set  forth  in 
paragraph  (b)(6)(i)(A)  above,  without 
disclosure  limitations  or  restrictions. 

(C)  If  contractor  action  causes  limited 
rights  or  restricted  rights  data  to  be 
published  with  copyright  notice  after  its 
delivery  to  the  Government,  the 
Government  is  relieved  of  disclosure 
and  use  limitations  and  restrictions 
regarding  such  data,  and  the  contractor 
should  advise  the  Government  and 
request  that  a  copyright  notice  be  placed 
on  the  data,  and  acknowledge  the 
applicable  copyright  license. 

(7)  Unauthorized  marking  of  data.  The 
Government  has,  in  accordance  with 
paragraph  (e)  of  the  clause  at  1952.227- 
71,  Rights  in  Technical  Data — General, 
the  right  either  to  return  to  the 
contractor  data  containing  markings  not 
authorized  by  that  clause  or  to  cancel  or 
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ignore  such  markings.  However, 
markings  will  not  be  cancelled  or 
ignored  without  making  written  inquiry 
of  the  contractor  and  affording  the 
contractor  at  least  30  days  to 
substantiate  the  propriety  of  the 
maricings.  The  contracting  officer  will 
also  give  the  contractor  notice  of  any 
determination  made  based  on  any 
response  by  the  contractor.  Any  such 
determination  to  cancel  or  ignore  the 
makings  shall  be  a  final  decision  under 
the  Contract  Disputes  Act.  Failure  of  the 
contractor  to  respond  to  the  contracting 
officer's  inquiry  within  the  time  afforded 
may,  however,  result  in  Government 
action  to  cancel  or  ignore  the  markings. 
The  above  procedures  may  be  modified 
in  accordance  with  USIA  regulations 
implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if 
necessary  to  respond  to  a  request  for 
data  thereunder. 

(8)  Omitted  or  incorrect  notices,  (i) 
Data  dehvered  under  a  contract 
containing  the  clause  at  1952.227-71, 
Rights  in  Technical  Data — General, 
without  a  limited-rights  notice  or 
restricted  rights  notice,  or  without  a 
copyright  notice,  shall  be  presumed  to 
have  been  delivered  with  unlimited 
rights,  and  the  Government  assumes  no 
liability  for  the  disclosure,  use  or 
reproduction  of  such  data.  However,  to 
the  extent  the  data  has  not  been 
disclosed  without  restriction  outside  the 
Government,  the  contractor  may  within 
six  months  (or  a  longer  period  approved 
by  the  contracting  officer  for  good  cause 
shown)  request  permission  of  the 
contracting  officer  to  have  omitted 
limited  rights  or  restricted  rights  notices, 
as  applicable,  placed  on  qualifying  data 
at  the  contractor's  expense,  and  the 
contracting  officer  may  agree  to  so 
permit  if  the  contractor — 

(A)  Identifies  the  data  for  which  a 
notice  is  to  be  added  or  corrected; 

(B)  Demonstrates  that  the  omission  of 
the  proposed  notice  was  inadvertent; 

(C)  Establishes  that  use  of  the 
proposed  notice  is  authorized;  and 

(D)  Acknowledges  that  the 
Government  has  no  liability  with 
respect  to  any  disclosure  or  use  of  any 
such  data  made  prior  to  the  addition  of 
the  notice  or  resulting  from  the  omission 
of  the  notice. 

(ii)  The  contracting  officer  may  also 
(A)  permit  correction  at  the  contractor's 
expense  of  incorrect  notices  if  the 
contractor  identifies  the  data  on  which 
correction  of  the  notice  is  to  be  made 
and  demonstrates  that  the  correct  notice 
is  authorized,  or  (B)  correct  any 
incorrect  notices. 

(9)  Release,  publication  and  use  of 
data,  (i)  In  the  clause  at  1952.227-71, 
Rights  in  Technical  Data — General. 


paragraph  (d)  provides  that  contractors 
normally  have  the  right  to  use,  release  to 
others,  reproduce,  distribute,  or  publish 
data  first  produced  or  specifically  used 
by  the  contractor  in  the  performance  of 
a  contract;  however,  to  the  extent  the 
contractor  receives  or  is  given  access  to 
data  that  is  necessary  for  the 
performance  of  the  contract  and  the 
data  contains  restrictive  markings,  the 
contractor  agrees  to  treat  the  data  in 
accordance  with  such  markings,  unless 
otherwise  specifically  authorized  in 
writing  by  the  contracting  officer. 

(ii)  USIA  may,  on  a  case-by-case 
basis,  or  on  a  class  basis,  place  further 
hmitations  or  restrictions  on  the 
contractor's  right  to  use,  release  to 
others,  reproduce,  distribute  or  publish 
any  data  first  produced  (but  not  data 
specifically  used)  in  the  performance  of 
the  contract.  Such  restrictions  are  not  to 
be  imposed  on  a  class  basis  unless  they 
are  pursuant  to  statutory  requirements, 
determined  to  be  necessary  in  the 
furtherance  of  USIA  mission  objectives, 
or  determined  to  be  necessary  in 
support  of  specific  USIA  programs. 

(10)  Inspection  of  data  at  the 
contractor's  facility.  USIA  may  obtain 
the  right  to  inspect  data  at  the 
contractor's  facility  by  use  of  paragraph 
(j)  of  the  clause  to  provide  that  right  in 
the  clause  at  1952.227-71,  Rights  in 
Technical  Data — General.  The  data 
subject  to  inspection  may  be  data 
withheld  or  withholdable  under 
subparagraph  (g)(1)  of  the  clause,  or  any 
data  specifically  used  in  the 
performance  of  the  contract.  Such 
inspection  may  be  made  by  the 
contracting  officer  or  representative  for 
the  purpose  of  verifying  a  contractor's 
assertion  regarding  the  limited  rights  or 
restricted  rights  status  of  the  data,  or  for 
evaluating  work  performance  under  the 
contract.  This  right  may  be  exercised  at 
all  reasonable  times  up  to  three  years 
after  acceptance  of  all  items  to  be 
delivered  under  the  contract.  The 
contract  may  specify  data  items  that  are 
not  subject  to  inspection  under 
paragraph  (j)  of  the  clause.  If  the 
contractor  demonstrates  to  the 
contracting  officer  that  there  would  be  a 
possible  conflict  of  interest  if  inspection 
were  made  by  a  particular 
representative,  the  contracting  officer 
shall  designate  an  alternate 
representative. 

(c)  Production  of  special  works.  (1) 
The  clause  at  1952.227-73;  Rights  in 
Data— Special  Works,  applies  to 
contracts  (or  may  be  made  applicable  to 
portions  thereof)  that  are  primarily  for 
the  production  or  compilation  of  data 
(other  than  limited-rights  data  or 
restricted  computer  software)  for  the 
Government's  internal  use,  or  when 


there  is  a  specific  need  to  limit 
distribution  and  use  of  the  data  and/or 
to  obtain  indemnity  for  liabilities  that 
may  arise  out  of  the  content, 
performance,  or  disclosure  of  the  data. 
Examples  are  contracts  for — 

(i)  The  production  of  audiovisual 
works  including  motion  pictures  or 
television  recordings  with  or  without 
accompanying  sound,  or  for  the 
preparation  of  motion  picture  scripts, 
musical  compositions,  sound  tracks, 
translations,  adaptions,  and  the  like; 

(ii)  Histories  of  the  respective 
agencies,  departments,  services,  or  units 
thereof: 

(iii)  Works  pertaining  to  recruiting, 
morale,  training,  or  career  guidance; 

(iv)  Surveys  of  Government 
establishments; 

(v)  Works  pertaining  to  the  instruction 
or  guidance  of  Government  officers  and 
employees  in  the  discharge  of  their 
official  duties; 

(vi)  The  compilation  of  reports, 
studies,  surveys,  or  similar  documents 
that  do  not  involve  research, 
development,  or  experimental  work 
performed  by  the  contractor 

(vii)  The  collection  of  data  containing 
identifiable  personal  information  such 
that  the  disclosure  thereof  would  violate 
the  right  of  privacy  or  publicity  of  the 
individual  to  whom  the  information 
relates; 

(viii)  Investigatory  reports;  or 

(ix)  The  development,  accumulation, 
or  compilation  of  data  (other  than  that 
resulting  from  research,  development,  or 
experimental  work  performed  by  the 
contractor),  the  early  release  of  which 
could  prejudice  follow-on  acquisition 
activities. 

(2)  The  contract  may  specify  the 
purposes  and  conditions  (including  time 
limitations)  under  which  the  data  may 
be  used,  released,  or  reproduced  other 
than  for  contract  performance. 
Contracts  for  the  production  of 
audiovisual  works,  sound  recordings, 
etc.,  may  include  limitations  in 
connection  with  talent  releases,  music 
licenses,  and  the  like  that  are  consistent 
with  the  purposes  for  which  the  works 
are  acquired. 

(d)  Acquisition  of  existing  data  other 
than  limited-rights  data — (1)  Existing 
audiovisual  and  similar  works.  The 
clause  at  1952.227-74,  Rights  in  Data- 
Existing  Works,  is  for  the  use  in 
contracts  exclusively  for  the  acquisition 
(without  modification)  of  existing 
motion  pictures,  television  recordings, 
and  other  audiovisual  works;  sound 
recordings;  musical,  dramatic,  and 
literary  works;  pantomimes  and 
choreographic  works;  pictorial,  graphic, 
and  sculptural  works;  and  works  of  a 
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similar  nature.  The  contract  may  set 
forth  limitations  consistent  with  the 
purposes  for  which  the  works  covered 
by  the  contract  are  being  acquired. 
Examples  of  these  limitations  are:  (i) 
Means  of  exhibition  or  transmission,  (ii) 
time,  (iii)  type  of  audience,  an  (iv) 
geographical  location.  If  the  contract 
requires  that  works  of  the  type  indicated 
above  are  to  be  modified  through 
editing,  translation,  or  addition  of 
subject  matter,  etc.  (rather  than 
purchased  in  existing  form),  the  clause 
at  1952.227-73  Rights  in  Data— Special 
Works,  is  to  be  used.  (See  1927.403(c).) 

(2)  Separate  acquisition  of  existing 
computer  software,  (i)  If  the  contract  is 
for  the  separate  acquisition  of  existing 
computer  software,  no  specific  contract 
clause  contained  in  this  subpart  need  be 
used.  However,  the  contract  must 
specifically  address  the  Government's 
rights  to  use,  disclose,  and  reproduce  the 
software,  and  must  contain  terms 
obtaining  sufficient  rights  for  the 
Government  to  fulfill  the  need  for  which 
the  software  is  being  acquired.  The 
restricted  rights  set  forth  in 
1927.403(b)(5)  should  be  used  as  a  guide 
and  are  usually  the  minimum  the 
Government  should  accept.  If  the 
computer  software  is  to  be  acquired 
with  unlimited  rights,  the  contract  must 
also  so  state.  In  addition,  the  contract 
must  adequately  describe  the  computer 
programs  and/or  data  bases,  the  form 
(tapes,  punch  cards,  disc  pack,  and  the 
like),  and  all  the  necessary 
documentation  pertaining  thereto.  If  the 
acquisition  is  by  lease  or  license,  the 
disposition  of  the  computer  software  (by 
returning  to  the  vendor  or  destroying)  at 
the  end  of  the  term  of  the  lease  or 
license  must  be  addressed. 

(ii)  If  the  contract  incorporates,  makes 
reference  to.  or  uses  a  vendor's  standard 
commerical  lease,  license,  or  purchase 
agreement,  such  agreement  shall  be 
reviewed  to  assure  that  it  is  consistent 
with  paragraph  (d){2)(i)  above.  Caution 
should  be  exercised  in  accepting  a 
vendor's  terms  and  conditions  since 
they  may  be  directed  to  commerical 
sales  and  may  not  be  appropriate  for 
Government  contracts.  Any 
inconsistencies  in  a  vendor's  standard 
commerical  agreement  shall  be 
addressed  in  the  contract,  and  the 
contract  terms  shall  take  precedence 
over  the  vendor's  standard  commerical 
agreement. 

(iii)  If  a  prime  contractor  under  a 
contract  containing  the  clause  at 
1952.227-71,  Rights  in  Technical  Data- 
General,  with  subparagraph  (g)(3)  in  the 
clause,  acquires  restricted  computer 
software  from  a  subcontractor  (at  any 
tier)  as  a  separate  acquisition  for 


delivery  to  the  Government,  the 
contracting  officer  may  approve  any 
additions  to,  or  limitations  on  the 
restricted  rights  in  the  Restricted  Rights 
Notice  of  subparagraph  (g)(3)  in  a 
collateral  agreement  incorporated  in  and 
made  part  of  the  contract.  (See  also 
1927.403(b)(5).) 

(3)  Other  existing  works,  (i)  Except  for 
existing  audiovisual  and  similar  works 
pursuant  to  paragraph  (d)(1)  above,  and 
existing  computer  software  pursuant  to 
paragraph  (d)(2)  above,  no  clause 
contained  in  this  subpart  need  be 
included  in:  (A)  Contracts  solely  for  the 
acquisition  of  books,  pubhcations  and 
similar  items  in  the  exact  form  in  which 
such  items  exist  prior  to  the  request  for 
purchase  (i.e.  the  off-the-shelf  purchase 
of  such  items),  unless  reproduction 
rights  of  such  items  are  to  be  obtained: 
or  (B)  contracts  resulting  from  formal 
advertising  that  require  only  existing 
data  to  be  delivered  unless  reproduction 
rights  for  such  data  (other  than  Umited- 
rights  data)  are  to  be  obtained.  If 
reproduction  rights  are  to  be  obtained, 
such  rights  nust  be  specifically  set  forth 
in  the  contract. 

1927.404    Acquisition  of  data. 

(a)  General.  (1)  It  is  important  to 
recognize  and  maintain  the  conceptual 
distinction  between  contract  terms 
whose  purpose  is  to  identify  the  data 
required  for  delivery  to,  or  made 
available  to,  the  Government  (i.e.  data 
requirements);  and  those  contract  terms 
whose  purpose  is  to  define  the 
respective  rights  of  the  Government  and 
the  contractor  in  such  data  (i.e.  data 
rights).  This  section  relates  to  data 
requirements:  1927.403  relates  to  the 
data  rights. 

(2)  It  is  the  Government's  practice  to 
determine,  to  the  extent  feasible,  its 
data  requirements  in  time  for  inclusion 
in  solicitations.  The  data  requirements 
are  subject  to  revision  during  contract 
negotiations.  Since  the  preparation, 
reformatting,  maintenance  and  updating, 
cataloging,  and  storage  of  data 
represents  an  expense  to  both  the 
Government  and  the  contractor,  efforts 
should  be  made  to  keep  the  contract 
data  requirements  to  a  minimum. 

(3)  To  the  extent  feasible,  all  known 
data  requirements,  including  the  time 
and  place  for  deliver>'  and  any 
limitations  and  restriction  to  be  imposed 
on  the  contractor  in  the  handling  of  the 
data,  shall  be  specified  in  the  contract. 

(b)  Additional  data  requirements. 
Recognizing  that  in  some  contracting 
situations,  such  as  experimental, 
developmental,  research,  or 
demonstration  contracts,  it  may  not  be 
possible  or  appropriate  to  ascertain  all 
the  data  requirements  at  the  time  of 


contracting,  the  clause  at  1952.227-72. 
Additional  Data  Requirements,  is 
provided  to  enable  the  subsequent 
ordering  by  the  Government  of 
additional  data  first  produced  or 
specifically  used  in  the  performance  of 
such  contracts  as  the  actual 
requirements  become  known.  Data  may 
be  ordered  under  the  clause  at  any  time 
during  contract  performance  or  within  a 
period  of  three  years  after  acceptance  of 
all  items  to  be  delivered  under  the 
contract.  The  contractor  is  to  be 
compensated  for  converting  the  data 
into  the  prescribed  form,  for 
reproduction,  and  for  delivery.  In  order 
to  minimize  storage  costs  for  the 
retention  of  data,  the  contractor  may  be 
relieved  of  retention  requirements  for 
specified  data  items  by  the  contracting 
officer  at  any  time  during  the  retention 
period  required  by  the  clause.  Any  data 
ordered  under  the  clause  will  be  subject 
to  the  Rights  in  Technical  Data — 
General  clause  in  the  contract  and  data 
authorized  to  be  withheld  under  that 
clause  will  not  be  required  to  be 
delivered  under  this  Additional  Data 
Requirements  clause. 

1927.405    SoNdtatton  provistona  and 
contracts  ciauaaa. 

(a)  Rights  in  Technical  Data- 
General.  (1)  The  contracting  officer  shall 
insert  the  clause  at  952.227-71,  Rights  in 
Technical  Data — General  (see 
1927.403(b)),  in  solicitations  and 
contracts  if  it  is  contemplated  that  data 
will  be  produced,  furnished,  or  acquired 
under  the  contract,  unless  the  contract 
is — 

(i)  For  the  production  of  special  works 
of  the  type  set  forth  in  1927.403(c); 

(ii)  For  the  separate  acquisition  of 
existing  works,  as  described  in 

1927.403(d); 

(iii)  To  be  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico,  in  which  case  the 
contracting  officer  may  prescribe 
»  fferent  clauses  (see  paragraph  (h) 
below; 

(iv)  For  architect-engineer  services  or 
construction  work,  in  which  case  the 
contracting  officer  may  prescribe 
different  clauses  (see  paragrajsh  (i) 
below),  but  the  clause  at  1952.227-71, 
Rights  in  Technical  Data — General,  may 
be  included  in  the  contract  and  made 
applicable  to  data  pertaining  to  other 
than  architect-engineer  services  and 
construction  work. 

(2)  If  the  contracting  officer 
determines,  in  accordance  with 
1927.403(b)(2).  to  adopt  the  alternate 
definition  of  "Limited  Rights  Data"  the 
clause  at  1952.227-71  shall  also  be  used. 
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(3)  If  USIA  needs  to  obtain  the 
delivery  of  limited-ri^ts  data  (see  1927- 
403(b)(4),  the  contracting  officer  shall 
assure  that  the  purposes,  if  any.  for 
which  limited-right  data  is  to  be 
disclosed  outside  the  Government  are 
included  in  the  "Limited  Right  Notice"  of 
subparagraph  (g)(2)  of  the  clause  in 
accordance  with  1927.403(b](4].  The 
contract  may  exclude  identified  items  of 
data  from  delivery  under  subparagraph 
(g)(2)  of  the  clause. 

(4)  If  the  Agency  needs  to  obtain  the 
delivery  of  restricted  computer  software, 
any  greater  or  lesser  rights  regarding  the 
use,  duplication,  or  disclosure  of 
restricted  computer  software  than  those 
set  forth  in  the  Restricted  Rights  Notice 
of  subparagraph  (g)(3)  of  the  clause  must 
be  specified  in  the  contract. 

fS)  If  USIA  wishes  to  limit  the 
automatic  right  of  the  contractor  to 
establish  claim  to  copyright  subsisting  in 
data  first  produced  in  the  performance 
of  the  contract,  to  scientific  and 
technical  articles  based  on  or  derived 
fitim  the  work  performed  under  the 
contract  and  published  in  academic, 
technical,  or  professional  journals,  the 
clause  provides  such  limitation.  The 
subparagraph  (c)(1)  does,  however, 
allow  the  contracting  officer  to  give 
permission  to  the  contractor  to  establish 
claim  to  copyright  subsisting  in  other 
data  first  produced  in  the  performance 
of  the  contract,  either  at  the  time  of 
contracting  or  subsequently  during 
contract  performance,  in  accordance 
with  1927.403(b)(6). 

(6)  If  USIA  needs  to  have  the  right  to 
inspect  certain  data  at  a  contractor's 
facility,  (see  1927.403(b)(10)),  the  clause 
provides  for  such  right,  including  the 
limitations  thereon.  Inspection  may  be 
by  the  contracting  officer  or 
representative  and  may  be  made  at  all 
reasonable  times  up  to  three  years  after 
acceptance  of  all  items  to  be  delivered 
under  the  c6ntract.  The  contract  may 
specify  data  items  that  are  not  to  be 
subject  to  inspection  under  paragraph  (j) 
of  the  clause.  If  the  contractor 
demonstrates  to  the  contracting  officer 
that  there  would  be  a  possible  conflict 
of  interest  if  inspection  were  made  by  a 
particular  representative,  the 
contracting  officer  shall  designate  an 
alternate  representative. 

(b)  If  USIA  desires  to  have  an  offeror 
state  in  response  to  a  solicitation,  to  the 
extent  feasible,  whether  limited-rights 
data  or  restricted  computer  software  is 
likely  to  be  used  in  meeting  the  data 
requirements  set  forth  in  the  solicitation, 
the  contracting  officer  shall  insert  the 
provision  at  1952.227-70,  Notification  of 
Limited-Rights  Data  and  Restricted 
Computer  Software,  in  any  solicitation 


containing  the  clause  at  1952.227-71 
Rights  in  Technical  Data — General. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1952.227-72,  Additional 
Data  Requirements,  in  solicitations  and 
contracts  involving  experimental, 
developmental,  research,  or 
demonstration  work  unless  all  the 
requirements  for  data  are  believed  to  be 
known  at  the  time  of  contracting  and 
specified  in  the  contract.  (See  1927.404.) 
This  clause  may  also  be  used  in  other 
contracts  when  considered  appropriate. 
If  the  clause  at  1952.227-71.  Rights  in 
Technical  Data — General,  is  used  in  the 
contract,  the  contracting  officer  may 
permit  the  contractor  to  identify  data  the 
contractor  does  not  wish  to  deliver,  and 
may  specifically  exclude  in  the  contract 
any  requirement  that  such  data  be 
delivered  under  paragraphs  (g)(2)  or 
(g)(3)  of  the  clause  or  ordered  for 
delivery  under  the  Additional  Data 
Requirements  clause  if  such  data  is  not 
necessary  to  meet  the  Government's 
requirements  for  data.  Also,  the 
contracting  officer  may  alter  the 
Additional  Data  Requirements  clause  by 
deleting  the  term  "or  specifically  used" 
in  subparagraph  (a)  thereof  if  delivery  of 
such  data  is  not  necessary  to  meet  the 
Government's  requirements  for  data. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1952.227-73,  Rights  in 
Data — Special  Works,  in  solicitations 
and  contracts  primarily  for  the 
production  or  compilation  of  data  (other 
than  limited-rights  data  or  restricted 
computer  software)  for  the 
Government's  internal  use,  or  when 
there  is  a  specific  to  Umil  distribution 
and  use  of  the  data  and/or  to  obtain 
indemnity  for  liabilities  that  may  arise 
out  of  the  content,  performance,  or 
disclosure  of  data.  Examples  of  such 
contracts  are  set  forth  in  1927.403(c). 
The  contract  may  specify  the  purposes 
and  conditions  (including  time 
limitations)  under  which  the  data  may 
be  used,  released  or  reproduced  by  the 
contractor  for  other  than  contract 
performance.  Contracts  for  the 
production  of  audiovisual  works,  sound 
recordings,  etc.  may  include  limitations 
in  connection  with  talent  releases,  music 
Ucenses,  and  the  like  that  are  consistent 
with  the  purposes  for  which  the  data  is 
acquired. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  1952.227-74,  Rights  in 
Data — Existing  Works,  in  solicitations 
and  contracts  exclusively  for  the 
acquisition,  without  modification,  of 
existing  audiovisual  and  similar  works 
of  the  type  set  forth  in  1927.403(d)(1). 
The  contract  may  set  forth  limitations 
consistent  with  the  purposes  for  which 
the  work  is  being  acquired.  The  clause 


at  1952.227-73,  Rights  in  Data— Special 
Works  shall  be  used  if  existing  works 
are  to  be  modified,  as  by  editing, 
translation,  addition  of  subject  matter, 
etc. 

(f)  While  no  specific  clause  of  this 
subpart  need  be  included  in  contracts 
for  the  separate  acquisition  of  existing 
computer  software,  the  contracting- 
officer  shall  assure  that  the  contract 
contains  terms  to  obtain  sufficient  rights 
for  the  Government  to  fulfill  the  need  for 
which  the  software  is  being  acquired 
and  is  otherwise  consistent  with 
1927.403(d)(2). 

(g)  While  no  specific  clause  of  this 
subpart  need  be  included  in  contracts 
solely  for  the  acquisition  of  books, 
publications  and  similar  items  in  the 
exact  form  in  which  such  items  exists 
prior  to  the  request  for  purchase  (i.e.,  the 
off-the-shelf  purchase  of  such  items) 
(see  1927.403(d)(3)),  if  reproduction 
rights  are  to  be  acquired  the  contract 
shall  include  terms  addressing  such 
rights.  (See  1927.403(d)(3).) 

(h)  The  contracting  officer  may 
prescribe,  as  appropriate,  clauses 
consistent  with  the  policy  of  1927.402  in 
contracts  to  be  performed  outside  the 
United  States,  its  possessions,  and 
F*uerto  Rico. 

(i)  The  contracting  officer  may 
prescribe,  as  appropriate,  clauses 
consistent  with  the  policy  in  1927.402  in 
contracts  for  architect-engineer  services 
and  construction  work. 

(j)  The  Contracting  Officer  shall  insert 
the  clause  at  1952.227-75,  Disposition  of 
Prints  and  Videotape  Recordings  in 
License  Agreements  which  Umit  the 
period  for  distribution  and  exhibition  of 
video-tape  programs  and  films. 

PART  1932— CONTRACT  FINANCING 

Subpart  1932.1— General 
1 932. 1 1 1    Contract  ciauMS. 

(a)  The  contracting  officer  shall  insert 
one  of  the  clauses  at  1952.232-70  and 
1952.232-71  Payment  Due  Date,  in 
solicitations  and  contracts.  The 
contracting  officer  shall  select  the  clause 
that  is  applicable  to  the  type  of  supplies 
or  services  being  procured. 

(b)  The  contracting  officer  shall  insert 
the  clauses  1952.232-72,  Interest  on 
Overdue  Payments,  in  solicitations  and 
contracts. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1952.232-73,  Invoice 
Requirements  in  solicitations  and 
contracts  for  supplies  or  services  which 
require  the  submission  of  invoices. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1952.232-74,  Method  of 
Payment,  in  all  solicitations  and 
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contracts,  except  those  which  are 
subject  to  simplified  small  purchase 
procedures. 

140  U.S.C.  486(c)) 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  1942— CONTRACT 
ADMINISTRATION 

Subpart  1942.2— Assignment  of 
Contract  Administration 

1942.202-70    Authorized  Representative  of 
the  Contraetlnfl  Officer  (AR/CO). 

A  Contracting  Officer  may  designate 
any  properly  qualified  Government 
employee  to  act  as  the  Authorized 
Representative  of  a  Contracting  Officer 
(AR/CO).  Such  designation  shall  apply 
to  a  single  contract,  must  be  in  writing, 
and  shall  define  the  scope  and 
•  limitations  of  the  Authorized 
Representative's  authority.  The 
instrument  designating  an  AR/Co  shall 
not  contain  authority  to  sign  or  agree  to 
any  contract  or  major  modification  to  a 
contract.  Contractual  commitments  shall 
be  made  only  by  a  duly  certified 
contracting  officer.  The  Contracting 
Officer  shall  insert  the  clause  at 
1952.242-70.  Authorized  Representative 
of  the  Contracting  Officer,  in 
solicitations  and  contracts  when  an 
individual  is  to  be  selected  and 
designated  by  the  contracting  officer  to 
perform  administration  of  a  given 
contract(s). 

SUBCHAPTER  H— CUkUSES  AND  FORMS 

PART  1952— SOLICITATION 
PROVISIONS  AND  CONTRACTS 
CUVUSES 

Soc. 

1952,000  Scope  of  Pnrt. 

Subpart  1952.1— Instructions  For  Using 
Provisions  and  Clauses 

1952.102-1  Incorporation  by  reference. 

1952.104  Procedures  for  modifymg  and 

completing  provisions  and  clauses. 

Subpart  1952.2— Texts  of  Provisions  and 
Clauses 

1952.210-70  Brand  name  or  equal  (Aug  84) 
1952.212-70  Notice  of  delay  (Aug.  84) 
1952.222-70  Davis-Bacon  Act  [Aug.  84). 
19.52.222-71  Contract  Work  Hours  and  Safety 

Standards  Act  overtime  compensation 

(40  U.S.C  327-333)  (Aug  84). 
1952.222-72  Apprentices  and  trainees  (Aug. 

a4). 
1952.222-73  Payroll  and  basic  records  (Aug 

84). 
1952.222-74  Compliance  with  Copeland  Act 

requirement  (Aug.  84). 
1952.222-75  Withholding  (Aug.  84). 
1952.222-76  Subcontracts  (Aug.  84). 
1952.222-77  Contract  termination,  debarment 

(Aug  84). 


Sec. 

1952.222-78  Disputes  concerning  labor 

standards  (Aug.  84). 
1952.222-79  Compliance  with  Davis-Bacon 

and  related  act  requiements  (Aug  84) 
1952.222-80  Certification  of  eligibility  [Aug. 

M] 
1952.222-81   Ser\ice  Contract  Act  of  1965 

(Aug.  84). 
1952.222-82  Contract  Work  Hours  and  Safety 

Standard  Act-overtime  compensation  [40 

U.S.C.  327-333)-(Non-construction  only). 
1952.222-83  Payrolls  and  basic  records  (Non- 
construction  only). 
1952.227-70  Notification  of  limited  rights 

data  and  restncted  computer  software 

(Aug.  84). 
1952.227-71  Rights  in  technical  data- 
General  (Aug.  84). 
1952.227-72  Additional  data  requirements 

(Aug.  84), 
1952.227-73  Rights  in  data-special  works 

(Aug.  84). 
1952.227-74  Rights  in  data — existing  worlcg 

(Aug.  84). 
1952.227-75  Disposition  of  prints  and 

videotape  recordings  (Aug.  84) 
1952.232-70  Payment  due  date-F.O.B. 

destination  or  F.AS,  vessel  [Aug,  84). 
1952  232-71  Payment  due  date-F,0,B  origin 

(Aug,  84), 
1952.232-72  Inlerest  on  overdue  payments 

(Aug,  84). 
1952.232-73  Invoice  requirements  [Aug.  84) 
1952.232-74  Method  of  payment  [Aug.  84). 
1952.242-70  Authorized  Representative  of  the 

Contracting  Offirer  (Aug.  84). 

Authority:  40  USC486!cl. 
1952.000    Scope  of  Part. 

This  part  implements  and 
supplements  FAR  Part  52  which  sets 
forth  solicitation  provisions  and  contract 
clauses  for  use  m  the  acquisition  of 
personal  property  and  nonpersonal 
services  (including  ccnstruction). 

Subpart  1952.1- Instructions  for  using 
provisions  and  clauses 

1952.102-1     Incorporation  by  reference. 

I.^AR  provisions  and  clauses  that  are 
familiar  to  both  USIA  personnel  and 
Agency  contractors  may  be 
incorporated  by  reference,  except  when 
a  provision  or  clause  requires 
completion  by  the  offeror  or  prospective 
contractor  or  contains  an  Agency 
authorized  deviation. 

1952.104    Procedures  for  modifying  and 
completing  provisions  and  clauses. 

lAAR  provisions  and  clauses  shall  not 
be  modified  (see  FAR  52.101(a))  unless 
authorized  by  the  Director,  Office  of 
Contracts,  and  when  so  authorized, 
contracting  officers  must  comply  with 
the  procedures  in  FAR  52.104. 


Subpart  1952.2— Texts  of  Provisions 
and  Clauses 

1952.200    Scope  of  subpart 

This  subpart  sets  forth  the  full  text  of 
ail  lAAR  pix)visions  and  clauses. 

1952.210-70    Brand  name  or  equal  (Aug. 
M). 

As  prescribed  in  1910.011  insert  the 
following  provision  when  a  "brand 
name  or  equal"  purchase  description  is 
used  in  the  solicitation: 

Brand  Name  or  Equal  (Aug.  84) 

(As  used  in  this  clause  the  term  "brand 
name'  includes  identification  of  products  by 
make  and  model) 

A.  If  Items  called  for  by  this  solicitation 
have  been  identified  in  the  schedule  by  a 
"brand  name  or  equal"  descnption,  such 
identification  is  intended  to  be  descriptive. 
but  not  restrictive,  and  is  to  indicate  the 
quality  and  charactenstics  of  products  that 
will  be  satisfactory.  Solicitations  offenng 
equal"  products  (including  products  of  the 
brand  name  manufacturer  other  than  the  one 
described  by  brand  name)  will  be  considered 
for  award  if  such  products  are  clearly 
identified  in  the  offer  and  are  determined  by 
the  Government  to  meet  fully  the  salient 
characteriitics  requirements  listed  in  the 
solicitation. 

B  Unless  the  offeror  clearly  indicates  in 
the  offer  that  an  "equal"  product  is  being 
offered,  the  offer  shall  be  considered  ai 
offering  a  brand  name  product  referenced  in 
the  solicitation. 

C.  1.  If  the  offeror  proposes  to  furnish  an 
"equal"  product,  the  brand  name,  if  any.  of 
the  product  to  be  furnished  shall  be  inserted 
in  the  space  provided  in  the  solicitation,  or 
such  product  shall  be  otherwise  clearly 
identified  in  the  offer.  The  evaluation  of 
offers  and  the  determination  as  to  equality  of 
the  product  offered  shall  he  the  responsibility 
of  the  government  end  will  be  based  on 
information  furnished  by  the  offeror  or 
identified  in  the  offer  as  well  as  other 
information  reasonably  available  to  the 
contracting  activity.  CAUTIO.N  TO 
OFFEJJORS.  The  contracting  activity  is  not 
responsible  for  locating  or  securing  any 
information  which  is  not  identified  in  the 
offer  and  reasonably  available  to  the 
contracting  activity.  Accordingly,  to  insure 
that  sufficient  information  is  available,  the 
offeror  must  furnish  as  a  part  of  the  offer  ell 
descriptive  material  [such  as  cuts, 
illustrations,  drawings,  or  other  information) 
necessary  for  the  contracting  activity  to  (i) 
determine  whether  the  product  offered  meets 
the  salient  characteristics  requirement  of  the 
solicitation,  and  (ii)  establish  exactly  what 
the  offeror  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
purchase  by  making  an  award.  The 
information  furnished  may  include  specific 
references  to  information  previously 
furnished  or  to  information  otherwise 
available  to  the  contracting  activity 

2.  If  the  offeror  proposes  to  modify  a 
product  »o  as  to  make  it  conform  to  the  • 

requirements  of  the  solicitation,  it  shall  (i) 
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include  in  the  offer  a  clear  description  of  such 
proposed  modifications  and  (ii)  clearly  mark 
any  descriptive  material  to  show  the 
proposed  modiHcations. 

3.  Modifications  proposed  after  date  for 
receipt  of  offers  to  make  a  product  conform  to 
■  brand  name  product  referenced  in  the 
solicitation  will  not  be  considered. 

(End  of  Clause) 

1952^12-70    Notic*  of  detoyt  (Aug.  84) 

As  prescribed  at  1912.70.  insert  the 
following  clause  in  all  contracts: 

Notioe  of  Delay  (Aug.  1984) 

If  the  Contractor  becomes  unable  to 
complete  the  contract  work  at  the  time(s) 
specified  because  of  technical  difficulties, 
notwithstanding  the  exercise  of  good  faith 
and  diligent  efforts  in  the  performance  of  the 
work  called  for  hereunder,  the  Contrator 
shall  give  the  Contracting  Officer  written 
notice  of  the  anticipated  delay  and  the 
reasons  therefor.  Such  notice  and  reasons 
shall  be  delivered  promptly  after  the 
condition  creating  the  anticipated  delay 
becomes  known  to  the  Contractor  but  in  no 
event  less  than  forty-five  (45)  days  before  the 
completion  date  specified  in  this  contract, 
unless  otherwise  directed  by  the  Contracting 
Officer.  When  notice  is  so  required,  the 
Contracting  Officer  may  extend  the  time 
specified  in  the  Schedule  for  such  period  as 
deemed  advisable. 

(End  of  Clause) 

19SZ222-70    Oavis-Bacon  Act  (40  U.S.C. 
Z7to-276a-7)(Aug.  84). 

As  prescribed  in  S  1922.403(8)  the 
contracting  officer  shall  insert  the 
following  clauses: 

Davis-Bacon  Act  (40  IJ.S.C.  276»-276a-7) 
(Aug.  04) 

(a)  All  laborers  and  mechanics  employed 
or  working  upon  the  site  of  the  work  (or 
under  the  United  States  Housing  Act  of  1937 
or  under  the  Housing  Act  of  1949  in  the 
construction  or  development  of  the  project), 
will  be  paid  unconditionally  and  not  less 
often  than  once  a  week,  and  without 
■ut>sequent  deductio    or  rebate  on  any 
account  (except  such  payroll  deductions  as 
are  permitted  by  regulations  issued  by  the 
Secretary  of  Labor  under  the  Copeland  Act 
(29  CFR  Part  3)).  the  full  amount  of  wages  and 
l>ona  fide  fringe  benefits  (or  cash  equivalents 
thereof)  due  at  time  of  payment  computed  at 
rates  not  less  than  those  contained  in  the 
wage  determination  of  the  Secretary  of  Labor 
which  is  attached  hereto  and  made  a  part 
hereof,  regardless  of  any  contractual 
relationship  which  may  be  alleged  to  exist 
between  the  Contractor  and  such  laborers 
and  mechanics.  Contributions  made  or  costs 
reasonably  anticipated  for  twna  fide  fringe 
benefits  under  section  1(b)(2)  of  the  Davis- 
Bacon  Act  on  behalf  of  laborers  or  mechanics 
are  considered  wages  paid  to  such  laborers 
or  mechanics,  subject  to  the  provisions  of 
paragraph  (d)  of  this  clause:  also  regular 
contributions  made  or  costs  incurred  for  more 
than  a  weekly  period  (but  not  less  often  than 
quarterly)  under  plans,  funds,  or  programs 
which  cover  the  particular  weekly  period,  are 


deemed  to  be  constructively  made  or 
incurred  during  such  weekly  period.  Such 
laborers  and  mechanics  shall  be  paid  the 
appropriate  wage  rate  and  fringe  benefits  on 
the  wage  determination  for  the  classification 
of  work  actually  performed,  without  regurd  to 
skill,  except  as  provided  In  the  clause  entiiled 
"Apprentices  and  Trainees."  Laborers  or 
mechanics  performing  work  in  more  that  one 
classification  may  be  compensated  at  the  rate 
specified  for  each  classification  for  the  time 
actually  worked  therein:  Provided,  That  the 
employer's  payroll  records  accurately  set 
fcrth  the  time  spent  in  each  classification  in 
which  work  is  performed.  The  wage 
determination  (including  any  additional 
classification  and  wage  rates  conformed 
under  paragraph  (b)  of  this  clause)  and  the 
Davis-Bacon  poster  (WH-1321)  shall  be 
posted  at  all  times  by  the  Contractor  and  its 
subcontractors  at  the  site  of  the  work  in  a 
prominent  and  accessible  place  where  it  can 
be  easily  seen  by  the  workers. 

(b)(1)  The  Contracting  Officer  shall  require 
that  any  class  of  laborers  or  mechanics  which 
is  not  listed  in  the  wage  determination  and 
which  is  to  be  employed  under  the  contract 
shall  be  classified  in  conformance  with  the 
wage  determination.  The  Contracting  Officer 
shall  approve  an  additional  classification  and 
wage  rate  and  fringe  benefits  therefor  only 
when  the  following  criteria  have  been  met: 

(i)  The  work  to  be  performed  by  the 
classification  requested  is  not  performed  by  a 
classification  in  the  wage  determination;  and 

(ii)  The  classification  is  utilized  in  the  area 
by  the  construction  industry;  and 

(iii)  The  proposed  wage  rate,  including  any 
bona  fide  fringe  benefits,  bear?  a  reasonable 
relationship  to  the  wage  rates  contained  in 
the  wage  determination. 

(2)  if  the  Contractor  and  the  laborers  and 
mechanics  to  be  employed  in  the 
classification  (if  known),  or  their 
representatives,  and  the  Contracting  Officer 
agree  on  the  classification  and  wage  rate 
(including  the  amount  designated  for  fringe 
benefits  where  appropriate),  a  report  of  the 
action  taken  shall  be  sent  by  the  Contracting 
Officer  to  the  Administrator  of  the  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  U.S.  Department  of  Labor. 
Washington,  DC  20210.  The  Administrator  of 
the  Wage  and  Hour  Division,  or  an 
authorized  representative,  will  approve, 
modify  or  disapprove  every  additional 
classification  action  within  30  days  of  receipt 
and  so  advise  the  Contracting  Officer  or  will 
notify  the  Contracting  Officer  within  the  30- 
day  period  that  additional  time  is  necessary. 

(3)  In  the  event  the  Contractor,  the  laborers 
or  mechanics  to  be  employed  in  the 
classification  or  their  representatives,  and  the 
Contracting  Officer  do  not  agree  on  the 
proposed  classification  and  wage  rate 
(including  the  amount  designated  for  fringe 
benefits,  where  appropriate),  the  Contracting 
Officer  shall  refer  the  questions,  including  the 
views  of  all  interested  parties  and  the 
recommendation  of  the  Contracting  Officer, 
to  the  Administrator  for  determination.  The 
Administrator  of  the  Wage  and  Hour 
Division,  or  an  authorized  representative,  will 
issue  a  determination  within  30  days  of 
receipt  and  so  advise  the  Contracting  Officer 
or  will  notify  the  Contracting  Officer  within 


the  30-day  period  that  additional  time  is 
necessary. 

(4)  The  wage  rate  (including  fringe  benefits 
where  appropriate)  determined  pursuant  to 
subparagraphs  (b)(2)  or  (b)(3)  of  this  clause, 
shall  be  paid  to  all  workers  performing  work 
in  the  classification  under  this  contract  from 
the  first  day  on  which  work  is  performed  in 
the  classification. 

(c)  Whenever  the  minimum  wage  rate 
prescribed  in  the  contract  for  a  class  of 
laborers  or  mechanics  includes  a  fringe 
benefit  which  is  not  expressed  as  an  hourly 
rate,  the  Contractor  shall  either  pay  the 
benefit  or  an  hourly  cash  equivalent  thereof. 

(d)  If  the  Contractor  does  not  make 
payments  to  a  trustee  or  other  third  person, 
the  Contractor  may  consider  as  part  of  the 
wages  of  any  laborer  or  mechanic  the  amount 
of  any  costs  reasonably  anticipated  in 
providing  bona  fide  fringe  benefits  under  a 
plan  or  program.  Provided.  That  the  Secretary 
of  Labor  has  found,  upon  written  request  of 
the  Contractor,  that  applicable  standards  of 
the  Davis-Bacon  Act  have  been  met.  The 
Secretary  of  Labor  may  require  Ihe 
Contractor  to  set  aside  in  a  separate  account 
assets  for  the  meeting  of  obligations  under 
the  plan  or  program. 

(e)  Paragraphs  (a)  through  (d)  of  the  clause 
shall  apply  to  this  contract  to  the  extent  that 
it  is  (1)  a  prime  contract  with  the  Government 
subject  to  the  Davis-Bacon  Act,  or  (2)  a 
subcontract  also  subject  to  the  Davis-Bacon 
Act  under  such  prime  contract. 

(End  of  Clause) 

1952.222-71    Contract  Work  Hours  and 
Safety  Standards  Act  overtima 
compensation  (40  U.S.C.  327-333)  (Aug. 
84.). 

As  prescribed  at  1022.403(a),  the 
contracting  officer  shall  insert  the 
following  clause: 

Contract  Work  Hours  and  Safety  Standards 
Act  Overtime  Compensation  (40  U.S.C.  327- 
333)  (Aug.  84) 

(a)  Overtime  requirements.  No  Contractor 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or 
involve  the  employment  of  laborers  or 
mechanics  shall  require  or  permit  any  such 
laborer  or  mechanic  in  any  workweek  in 
which  he  or  she  is  employed  on  such  work  to 
work  in  excess  of  8  hours  in  any  calendar 
day  or  in  excess  of  forty  hours  in  such 
workweek  unless  such  laborer  or  mechanic 
receives  compensation  at  a  rate  not  less  than 
one  and  one-half  times  the  basic  rate  of  pay 
for  all  hours  worked  in  excess  of  8  hours  in 
any  calendar  day  or  in  excess  of  forty  hours 
in  such  workweek,  whichever,  is  greater. 

(b)  Violation:  liability  for  unpaid  wages: 
liquidated  damages.  In  the  event  of  any 
violation  of  the  provisions  set  forth  in 
paragraph  (a)  of  this  clause,  the  Contractor 
and  any  subcontractor  responsible  therefor 
shall  be  liable  for  the  unpaid  wages.  In 
addition,  such  Contractor  and  subcontractor 
shall  be  liable  to  the  United  States  (in  case  of 
work  done  under  contract  for  the  District  of 
Columbia  or  a  territory,  to  such  District  or  to 
such  territory)  for  liquidated  damages.  Such 
liquidated  damages  shall  be  computed  with 
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respect  to  each  individual  laborer  or 
mechanic,  including  watchmen  and  guards, 
employed  in  violation  of  the  provisions  set 
forth  in  paragraph  (a)  of  this  clause,  in  the 
sum  of  $10  for  each  calendar  day  for  which 
such  individual  was  required  or  permitted  to 
work  in  excess  of  8  hours  or  in  excess  of  the 
standard  workweek  of  40  hours  without 
payment  of  the  overtime  wages  required  by 
provisions  set  forth  in  paragraph  (a)  of  this 
clause. 

(c)  Withholding  for  unpaid  wages  and 
Uquidated  damages.  The  Contracting  Officer 
shall  upon  his/her  own  action  or  upon 
written  request  of  an  authorized 
representative  of  the  Department  of  Labor 
withhold  or  cause  to  be  withheld,  from  any 
moneys  payable  on  account  of  work 
performed  by  the  Contractor  or  subcontractor 
under  any  such  contract  or  any  other  Federal 
contract  with  the  same  Prime  Contractor,  or 
any  other  Federally-assisted  contract  subject 
to  the  Contract  Work  Hours  and  Safety 
Standards  Act  which  is  held  by  the  same 
Prime  Contractor,  such  sums  as  may  be 
determined  to  be  necessary  to  satisfy  any 
liabilities  of  such  contractor  or  subcontractor 
for  unpaid  wages  and  liquidated  damages  as 
provided  in  the  provisions  set  forth  in 
paragraph  (b)  of  this  clause. 

(d)  Subcontracts.  The  Contractor  or 
subcontractor  shall  insert  in  any  subcontracts 
the  provisions  set  forth  in  paragraphs  (a) 
through  (d)  of  this  clause  and  also  a  clause 
requiring  the  subcontractors  to  include  these 
provisions  in  any  lower  tier  subcontracts. 
The  Prime  Contractor  shall  be  responsible  for 
compliance  by  any  subcontractor  or  lower 
tier  subcontractor  with  the  provisions  set 
forth  in  paragraphs  (a)  through  (d)  of  this 
clause. 

(End  of  Clause) 

1952.222-72    Apprentices  and  trainees 
(Aug.  84). 

As  prescribed  in  1922.403(a),  the 
contracting  officer  shall  insert  the 
following  clause: 

Apprentices  and  Trainees  (Aug.  84) 

(a)  Apprentices.  Apprentices  will  be 
permitted  to  work  at  less  than  ;he 
predetermined  rate  for  the  work  they 
performed  when  they  are  employed  pursuant 
to  and  individually  registered  in  a  bona  fide 
apprenticeship  program  registered  with  the 
U.S.  Department  of  Labor,  Employment  and 
Training  Administration,  Bureau  of 
Apprenticeship  and  Training,  or  with  a  State 
Apprenticeship  Agency  recognized  by  the 
Bureau,  or  if  a  person  is  employed  in  his  or 
her  first  90  days  of  probationary  employment 
as  an  apprentice  in  such  an  apprenticeship 
program,  who  is  not  individually  registered  in 
the  program,  but  who  has  been  certified  by 
the  Bureau  of  Apprenticeship  and  Training 
or  a  State  Apprenticeship  Agency  (where 
appropriate]  to  be  eligible  for  probationary 
employment  as  an  apprentice.  The  allowable 
ratio  of  apprentices  to  journeymen  on  the  job 
site  in  any  craft  classification  shall  not  be 
greater  than  the  ratio  permitted  to  the 
Contractor  as  to  the  entire  work  force  under 
the  registered  program.  Any  worker  listed  on 
a  payroll  at  an  apprentice  wage  rate,  who  is 
not  registered  or  otherwise  employed  as 


stated  above  shall  be  paid  not  less  than  the 
applicable  wage  rate  on  the  wage 
determination  for  the  classification  of  work 
actually  performed.  In  addition,  any 
apprentice  performing  work  on  the  job  site  in 
excess  of  the  ratio  permitted  under  the 
registered  program  shall  be  paid  not  le«s  than 
the  applicable  wage  rate  on  the  wage 
determination  for  the  work  actually 
performed.  Where  a  contractor  is  performing 
construction  on  a  project  in  a  locality  other 
than  that  in  which  its  program  is  registered, 
the  ratios  and  wage  rjtes  (expressed  in 
percentages  of  the  journeyman's  hourly  rate) 
specified  in  the  Contractor's  or 
subcontractor's  registered  program  shall  be 
observed.  Every  apprentice  must  be  paid  at 
not  less  than  the  rate  specified  in  the 
registered  program  for  the  hourly  rate 
specified  in  the  applicable  wage 
determination.  Apprentices  shall  be  paid 
fringe  benefits  in  accordance  with  the 
provisions  of  the  apprenticeship  program.  If 
the  apprenticeship  program  does  not  specify 
fringe  benefits,  apprentices  must  be  paid  the 
full  amount  of  fringe  benefits  listed  on  the 
wage  determination  for  the  applicable 
classification.  If  the  Administrator 
detennines  that  a  different  practice  prevails 
for  the  applicable  apprentice  classification, 
fringes  shall  be  paid  in  accordance  with  that 
determination. 

In  the  event  the  Bureau  of  Apprenticeship 
and  Training,  or  a  State  Apprenticeship 
Agency  recognized  by  the  Bureau,  withdraws 
approval  of  an  apprenticeship  program,  the 
Contractor  will  no  longer  be  permitted  to 
utilize  apprentices  at  less  than  the  applicable 
predetermined  rate  for  the  work  performed 
until  an  acceptable  program  is  approved. 

(b)  Trainees.  Except  as  provided  in  29  CFR 
5.16,  trainees  will  not  be  permitted  to  work  at 
less  than  the  predetermined  rate  for  the  work 
performed  unless  they  are  employed  pursuant 
to  and  individually  registered  in  a  program 
which  has  received  prior  approval,  evidenced 
by  formal  certification  by  the  U.S. 
Department  of  Labor,  Emploj-ment  and 
Training  Administration.  The  ratio  of  trainees 
to  journeymen  on  the  job  site  shall  not  be 
greater  than  permitted  under  the  plan 
approved  by  the  Employment  and  Training 
Administration.  Every  trainee  must  be  paid  at 
not  less  than  the  rate  specified  in  the 
approved  program  for  the  trainee's  level  of 
progress,  expressed  as  a  percentage  of  the 
journeyman  hourly  rate  specified  in  the 
applicable  wage  determination.  Trainees 
shall  be  paid  fringe  benefits  in  accordance 
with  the  provisions  of  the  trainee  program.  If 
the  trainee  program  does  not  mention  fringe 
benefits,  trainees  shall  be  paid  the  full 
amount  of  fringe  benefits  listed  on  the  wage 
determination  unless  the  Administrator  of  the 
W'age  and  Hour  Division  determines  that 
there  is  an  apprenticeship  program 
associated  with  the  corresponding 
journeyman  wage  rate  on  the  wage 
determination  which  provides  for  less  than 
full  fringe  benefits  for  apprentices.  Any 
employee  listed  on  the  payroll  at  a  trainee 
rate  who  is  not  registered  and  participating  in 
a  training  plan  approved  by  the  Employment 
and  Training  administration  shall  be  paid  not 
less  than  the  applicable  wage  rate  on  the 
wage  determination  for  the  classification  of 


work  actually  performed.  In  addition,  any 
trainee  performing  work  on  the  job  site  in 
excess  of  the  ratio  permitted  under  the 
registered  program  shall  be  paid  not  less  than 
the  applicable  wage  rate  on  the  wage 
determination  of  the  work  actually 
performed.  In  the  event  the  Employment  and 
Training  Administration  withdraws  approval 
of  a  training  program,  the  Contractor  will  no 
longer  be  permitted  to  utilize  trainees  at  less 
than  the  applicable  predetermined  rate  for 
the  work  performed  until  an  acceptable 
program  is  approved. 

(c)  Equal  employment  opportunity  The 
utilization  of  apprentices,  trainees  and 
journeymen  under  this  part  shall  be  in 
conformity  with  the  equal  employment 
opportunity  requirements  of  Executive  Order 
11246.  as  amended,  and  29  CFR  Part  30 
(End  of  Clause) 

1952.222-73    Payrolls  and  basic  records 
(Aug.  84). 

As  prescribed  in  1922.403(a),  the 
contracting  officer  shall  insert  the 
follovsing  clause: 

PajToUs  and  Basic  Records  (Aug.  84) 

(a)  Payrolls  and  basic  records  relating 
thereto  shall  be  maintained  by  the  Contractor 
during  the  course  of  the  work  and  preserved 
for  a  period  of  3  years  thereafter  for  all 
laborers  and  mechanics  working  at  the  site  of 
the  work  (or  imder  the  United  States  Housing 
Act  of  1937,  or  under  the  Housing  Act  of  1949. 
in  the  construction  or  development  of  the 
project).  Such  records  shall  contain  the  name. 
address,  and  social  security  number  of  each 
such  worker,  his  or  her  correct  classification, 
hourly  rates  of  wages  paid  (including  rates  of 
contributions  or  costs  anticipated  for  bona 
fide  fringe  benefits  or  cash  equivalents 
thereof  of  the  types  described  in  section 
1(b)(2)(B)  of  the  Davis-Bacon  Act),  daily  and 
weekly  number  of  hours  worked,  deductions 
made  and  actual  wages  paid.  Whenever  the 
Secretary  of  Labor  has  found  under 
paragraph  (d)  of  the  clause  entitled  "Davis- 
Bacon  Act"  that  the  wages  of  any  laborer  or 
mechanic  include  the  amount  of  any  costs 
reasonably  anticipated  in  providing  benefits 
under  a  plan  or  program  described  in  section 
lfb)(2)(B)  of  the  Davis-Bacon  Act.  the 
Contractor  shall  maintain  records  which 
show  that  the  commitment  to  provide  such 
benefits  is  enforceable,  that  the  plan  or 
program  is  financially  responsible,  and  that 
the  plan  or  program  has  been  communicated 
in  writing  to  the  laborers  or  mechanics 
affected,  and  records  which  show  the  costs 
anticipated  or  the  actual  cost  incurred  in 
providing  such  benefits.  Contractors 
employing  apprenctices  or  trainees  under 
approved  programs  shall  maintain  written 
evidence  of  the  registration  of  apprenticeship 
programs  and  certification  of  trainee 
programs,  the  registration  of  the  apprentices 
and  trainees,  and  the  ratios  and  wage  rates 
prescribed  in  the  applicable  programs. 

(b)(1)  The  Contractor  shall  submit  weekly 
for  each  week  in  which  any  contract  work  is 
performed  a  copy  of  all  payrolls  to  the 
Contracting  Officer  if  the  agency  is  a  party  to 
the  contract,  but  if  the  agency  is  not  such  a 
party,  the  Contractor  will  submit  the  payrolls 
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to  the  agplicHnt.  •pansniv  or  owner,  a*  the 
case  tamjt  kft  far  tni«raiBS«on  to  the 
ContradBpCMfiaee  "ttm  payrolls  aubraitteik 
sMl  b*aK(!Oiitanuntely  and  rnirm^aflj  aU 
of  the  infoiBMliaK  required  to  be  naiHlBiaed 
under  paragn^  (a)  of  this  clause.  The 
infbnnatt^avy  be  submitted  m  any  fonm 
desired.  OpMonai  Pbrm  WH-MT  is  avaitaMe 
for  tfai*perpo8e  and  may  be  purchaaed  from 
theSaperinleBdHtt  of  Documeirtsk 
CovuiiuiBet  niiilhig  Office.  The  Contractor 
is  responsiMe  for  the  submission  of  copies  of 
payrolls  by  all  subcontractors. 

(2)  Each  payroll  sofcmitted  shall  be 
accompanied  bf  a*7tatement  of 
Compliance.**  signed  by  the  Cantiactot  or 
subcontractor  or  his  or  her  agent  who  pays  or 
supervisee  the  peyment  of  the  pM-«mn* 
employed  under  the  contract  and  shall  certify 
the  following: 

(i)  That  the  payroU  for  the  payroll  period 
contains  the  information  required  to  be 
maintained  under  paragraph  (a)  of  this  clause 
entitled  "MyiuUa  end  Beskr  Reconie"  ard 
that  such  isiftiiBiation  is  correct  and 
complete; 

(ii)  That  each  laboier  or  mechAuc 
(including  each  hel^r.  apprentice,  and 
trainee^  empiojedaR  the  cieitiact  dnring  the 
pay^n  peno^  ha*  been  pairf  the  fulT  weeidy 
wages  earned  without  rebate,  either  (firectly 
oc  indirectly,  and  that  no  deductions  have 
been  made  either  (fiiKctly  or  indirectly  from 
the  full  wage&  earned  other  than  pemussibie 
deductione  aa  set  ibeth  ie  Regulations.  29  CFR 
Parti 

(iii)  Tint  each  lahneer  or  mechanic  hae 
been  paid  not  leae  than,  the  appheable  wage 
rates  and  fringe  benefits  or  caah  equivalents 
for  the  clasaifkation  of  work  i^erformed.  as 
specified  ie  tfie  applicable  wage 
determinetio*  incorporeted  into  the  centract. 

(3)  The' weekly  suhmisaion  of  a  properly 
ited  oeMifkeMoB  set  forth  om  the  reverse 


side  of  OpteMT  Foem  WH^M7  sbeU  satisfy 
the  requireneeir  far  submiaaitai  itf  the 
"Statemeet  atCiiaiplianr.e"  required  by 
paragraph  (iH^Vof  this  clause: 

(4)  Tliefnterii  iliuii  af  any  o»the  abeve 
certificetleH  saey  •sbject  th»CantractDr  or 
sukcoatreetarti»ei«fl  or  crinrinat  prase  cation 
under  secttanMW  of  Title  IB  amf  section  231 
of  Title  31  of  the  United  States  Code. 

(c)  The  Coiibeiiui  or  subcontrector  shall 
make  therecoade  retjujred  und^pjwagraph 
(a)  of  this  clause  available  for  inspection, 
copjring.  or  transcription  by  the  Contracting 
Officer  or  the  Ifcpartment  ofLabor  or  their 
authorized  representatives.  The  Contractor 
and  subcontracton  shall  permit  such 
representatives  to  interview  employee* 
during  warifin^hoMTs  on  the  ipb.  If  the 
CoBtfaclar  or  subcontractoi  fails  to  submit 
the  required  tecords  or  to  make  them 
available..  thaCoolracting  Officer  may.  after 
written  DotiEe  tathe  Coolractoi.  take  such 
action  as  maik  be  necessary  to  cause  the 
suspensMin  a£  any  further  payment,  advance, 
or  guarantee  of  funds.  Furthereiore.  failure  to 
submit  the  laquired  records  upon  request  or 
tamake  such  records  available  may  be 
groua«fe{ordehennent  action  pursuant  to  29 
CFR  5.12. 
(End  of  Clause) 


1952.292>-74    CimipMnce  wWfrCopiilMid 
Act  requlremeaf  (niif.  M). 

As  prescribed  in  1922.4031a).  the 
contracting  officer  shall  insert  the 
following  clauBe: 


Compliance  VHitb  Coftela^  Ad  I 

(Aug.  84) 

The  Contractor  shall  comply  «nth  the 
requiiementeof  29  CFR  Part  3,  which  are 
incorporated  by  reference  in  this  contract. 
(End  of  Clause)' 


1 952.222-75    Withholding  (Aug.  84). 

A»  prescribed  m  1922.222-403(a), 
contracting  officer  sball  insert  tiie 
following  dause: 


the 


Withholding  (Ang.  B€) 

The  Contracting  Officer  ahall  upon  his/her 
own  action  or  upon  written  recpiast  of  an 
authorized  representatiee  of  the  Department 
of  LaboK  withhold  or  cause  to  be  withheld 
from  the  Contractor  under  this  coatrad  or 
any  other  Federal  contract  with  the  seme 
Prime  Contractor,  or  any  other  Federally- 
assisted  contract  subiect  to  Davis-Bacon 
prevailing  wage  requirements  which  is  held 
by  the  same  Prime  Contractor,  so  much  of  the 
accrued  payments  or  advances  as  may  be 
considered  necessary  to  pay  laborers  and 
mechaaics,  including  apprentices,  trainees, 
and  helpers  employed  by  the  Contractor  or 
any  subcontractor  the  full  amount  of  wages 
required  by  the  contract.  In  the  event  of 
failure  to  pay  any  laborer  or  mechanic 
including  any  apprentice,  trainee,  or  helper, 
employed  or  working  on  the  site  of  the  work 
(or  under  the  United  States  Housing  Act  of 
1937  or  under  the  Housing  Act  of  1949  in  the 
construction  or  development  of  the  project), 
all  or  part- of  the  wages  required  by  the 
contract  the  Contracting  Officer  may,  after 
written  notice  to  the  Prime  Contractor, 
sponsor,  applicant,  or  owner,  take  such 
action  as  may  be  necessary  to  cause  the 
suspension  of  any  ftirther  payment,  advance, 
or  guarantee  of  funds  until  such  violations 
have  ceased. 

(End  of  Clause )« 


1952L222-76    Suliewf«NKlft(Atig.  84). 
As  prescribed  in  1922.403^8 ),  the 
contracting  officer  shall  insert  the 
following  clause: 

Subcontracts  (Aug.  84) 

The  Contractor  or  subcontractor  shell 
insert  in  any  subcoetrads  the  clauses  entitled 
"Davis-Bacon  Act."    Contract  Work  Hours 
and  Safety  Standards  Act-Overtime 
Compensation."  "Apprentices  and  Trainees," 
"Payrolls  and  Beeie  Kacords,"  Compliance 
with  Copeland  Act  Requirements." 
"Withholding,"  "Subcontract*"  "Contract 
Termination-Debamient,"  "Disputes 
Concerning  Labor  Standards,"  "Compliance 
With  Davis-Baoun  and  Related  Act 
Requirements,    and  "Certification  of 
Eligibihty."  and  such  other  clauses  as  the 
Contracting  Officer  may  t»y  appropriate 
insfructions  require,  and  also  a  clause 
requiring  the  subcontractors  to  include  these 


cluuses  in  any  lower  tier  subcontnacts.  The 
Prime  Contractnr  siull  be  responsible  far 
compliance  by  any  subcontractor  or  lower 
tier  subcontractorwitti  all  the  contract 
clauses  cited  above. 

(End  of  Clause) 

1952.222-77    Contract  terminatlwi; 
debaniMnt  (Aug.  84). 

As  prescribed  in  1922.403(a)  the 
contracting  officer  shall  insert  the 
following  clause:  v 

Contract  Termination:  Debarment  (Aug.  84) 

A  breach  of  the  contract  clauses  entitled 
"Davis-Bacon  Act."  "Contract  Work  Hours 
and  Safety  Standards  Act-Overtime 
Compensation."  "Apprentices  and  Trainees," 
"Payrolls  and  Basic  Records."  "Compliance 
with  Copeland  Act  Requirements." 
"Subcontracta."  "Compliance  With  Davis- 
Bacon  and  Related  Act  Requirements,"  and 
"Certification  of  Eligibility,"  may  be  grounds 
for  termination  of  the  contract,  and  fbr 
debarment  as  a  contractor  and  a 
subcontractor  ae  provided  in  29  CFR  5.12. 

(End  of  Clause) 

1 952.222-78    Otaputas  concerning  labor 
standard  (Aug.  84). 

As  prescribed  in  tgsz.403(a),  the 
contractiiTg  officer  shall  iirsert  the 
following  clause; 

Dispute*  ConcaRBOg  Ijbar  Standards  (Aug. 
84) 

Disputes  arising  out  of  the  labor  standards 
provisions  of  this  contract  shall  not  be 
subject  to  the  general  disputes  clause  of  this 
contract.  Such  disputes  shall  be  resolved  in 
accordance  with  the  procedures  of  the 
Department  of  Labor  set  forth  in  29  CFR  Parts 
5.  6  and  7.  Disputes  within  the  meaning  of  this 
clause  include  disputes  between  the 
Contractor  (or  any  of  its  subcontractors)  and 
the  contracting  agency,  the  U.S.  Department 
of  Labor,  or  the  employees  or  their 
representativea 

(End  of  Clause) 

195Z222-79    Compliance  with  Davia- 
BacoN  and  Related  Act  reqirireinents  (Aug. 
84). 

As  prescribed  in  1922.403(a).  the 
contracting  officer  shall  insert  the 
following  clauses: 

Comiriiance  with  Davis-Bacon  and  Related 
Act  Requirements  (Aug.  84) 

All  rulings  and  interpretattorrs  of  the  Davis- 
Bacon  and  Related  Acts  contained  in  29  CFR 
Parts  1.  3,  and  5  are  herein  incorporated  by 
reference  in  this  contract. 

(EndofClauM) 

1952.222-80    Certification  of  eAgiMHty 
(Aug.  84). 

As  prescribed  in  1922.403(3),  the 
contracting  officer  shall  insert  the 
following  clause: 
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Certification  of  Ellgibiltty  (Aug.  84). 

(a)  By  entering  into  this  contract,  the 
Contractor  certifies  that  neither  it  (nor  he  or 
she)  nor  any  person  of  firm  who  has  a 
interest  in  the  Contractors  firm  is  a  person  or 
firm  ineligible  to  be  awarded  Government 
contracts  by  virtue  of  section  3(a)  of  the 
Davis-Bacon  Act  or  29  CFR  5.12(a)(1). 

(b)  No  part  of  this  contract  shall  be 
subcontracted  to  any  person  or  firm  ineligible 
for  award  of  a  Government  contract  by  virtue 
of  section  3(a)  of  the  Davis-Bacon  Act  or  29 
CFR  5.12(a)(1). 

(c)  The  penalty  for  making  false  statements 
is  prescribed  in  the  U.S  Criminal  Code,  18 
U.S.C.  1001. 

(End  of  Clause) 

1952.222-S1    Service  Contract  Act  of  1965 
(Aug.  84). 

As  prescribed  in  1922.1006  insert  the 
following  clause: 

Service  Contract  Act  of  1965.  as  Amended 
(Aug.  84) 

(a)  This  contract  is  subject  to  the  Service 
Contract  Act  of  1965,  as  amended  (41  U.S.C. 
351  et  seq.)  and  is  subject  to  the  following 
provisions  and  to  all  other  applicable 
provisions  of  the  Act  and  regulations  of  the 
Secretary  of  Labor  issued  thereunder  (29  CFR 
Part  4). 

(b)(1)  Each  service  ejjiployee  employed  in 
the  performance  of  this  contract  by  the 
contractor  or  any  subcontractor  shall  be  paid 
not  less  than  the  minimum  monetary  wages 
and  shall  be  furnished  fringe  benefits  in 
accordance  with  the  wages  and  fringe 
benefits  determined  by  the  Secretary  of 
Labor  or  authorized  representative,  as 
specified  in  any  wage  determination  attached 
to  this  contract. 

(2)(i)  If  there  is  such  a  wage  determination 
attached  to  this  contract,  the  contracting 
offi  :er  shall  require  that  any  class  of  service 
emi  loyee  which  is  not  listed  therein  and 
whxh  is  to  be  employed  under  the  contract 
(i.e.,  the  work  to  be  performed  is  not 
performed  by  any  classification  listed  in  the 
wage  determination),  be  classified  by  the 
contractor  so  as  to  provide  a  reasonable 
relationship  (i.e.,  appropriate  level  of  skill 
comparison)  between  such  unlisted 
classifications  and  the  classifications  listed 
in  the  wage  determination.  Such  conformed 
class  of  employees  shall  be  paid  the 
monetary  wages  and  furnished  the  fringe 
benefits  as  are  determined  pursuant  to  the 
procedures  in  this  section.  (The  information 
collection  requirements  contained  in  the 
following  paragraphs  of  this  section  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  1215- 
0150.) 

(ii)  Such  conforming  procedure  shall  be 
initiated  by  the  contractor  prior  to  the 
performance  of  contract  work  by  such 
unlisted  class  of  employee.  A  written  report 
of  the  proposed  conforming  action,  including 
information  regarding  the  agreement  or 
disagreement  of  the  authorized 
representative  of  the  employees  involved  or. 
where  there  is  no  authorized  representative 
of  the  employees  themselves,  shall  be 
submitted  by  the  contractor  to  the  contracting 


officer  no  latter  than  30  days  after  such 
unlisted  class  of  employees  performs  any 
contract  work.  The  contracting  officer  shall 
review  the  proposed  action  and  promptly 
submit  a  report  of  the  action,  together  with 
the  agency's  recommendation  and  all 
pertinent  information  including  the  position 
of  the  contractor  and  the  employees,  to  the 
Wage  and  Hour  Division.  Employment 
Standards  Administration.  U.S.  Department 
of  Labor,  for  review.  The  Wage  and  Hour 
Division  will  approve,  modify,  or  disapprove 
the  action  or  render  a  final  determination  in 
the  event  of  disagreement  within  30  days  of 
receipt  or  will  notify  the  contracting  officer 
within  30  days  of  receipt  that  additional  Ume 
is  necessary. 

(iii)  The  final  determination  of  the 
conformance  action  by  the  Wage  and  Hour 
Division  shall  be  transmitted  to  the 
contracting  officer  who  shall  promptly  notify 
the  contractor  of  the  action  taken  Each 
affected  employee  shall  be  furnished  by  the 
contractor  with  a  written  copy  of  such 
determination  or  it  shall  be  posted  as  a  part 
of  the  wage  determination. 

(iv)(A)  The  process  of  establishing  wage 
and  fringe  benefit  rates  that  bear  a 
reasonable  relationship  to  those  listed  in  a 
wage  determination  cannot  be  reduced  to  any 
single  formula.  The  approach  used  may  vary" 
from  wage  determination  to  wage  single  ' 
formula.  The  approach  used  may  vary  from 
wage  determination  to  wage  determination 
depending  on  the  circumstances.  Standard 
wage  and  salary  administration  practices 
which  rank  various  job  classifications  by  pay 
grade  pursuant  to  point  schemes  or  other  job 
factors  may,  for  example,  be  relied  upon. 
Guidance  may  also  be  obtained  from  the  way 
different  jobs  are  rated  under  Federal  pay 
systems  (Federal  Wage  Board  Pay  System 
and  the  General  Schedule)  or  from  other 
wage  determinations  issued  in  the  same 
locality.  Basic  to  the  establishment  of  any 
conformable  wage  rate(s)  is  the  concept  that 
a  pay  relationship  should  be  maintained 
between  job  classifications  based  on  the  skill 
required  and  the  duties  performed. 

(B)  In  the  case  of  a  contract  modification, 
an  exercise  of  an  option  or  extension  of  an 
existing  contract,  or  i  any  other  case  where  a 
contractor  succeeds  a  contract  under  which 
th  eclassification  in  question  was  previously 
conformed  pursuant  to  this  section,  a  new 
conformed  wage  rate  and  fringe  benefits  may 
be  assigned  to  such  conformed  classification 
by  indexing  (i.e.,  adjusting)  the  previous 
conformed  rate  and  fringe  benefits  by  an 
amount  equal  to  the  average  (mean) 
percentage  increase  (or  decrease,  where 
appropriate)  between  the  wages  and  fringe 
benefits  specified  for  all  classifications  to  be 
used  on  the  contract  which  are  listed  in  the 
current  wage  determination,  and  those 
specified  for  the  corresponding  classifications 
in  the  previously  applicable  wage 
determination.  Where  conforming  actions  are 
accomplished  in  accordance  with  this 
paragraph  prior  to  the  performance  of 
contract  work  by  the  unlisted  class  of 
employees,  the  contractor  shall  advise  the 
contracting  officer  of  the  action  taken  but  the 
other  procedures  in  paragraph  (b)(2)(ii)  of  this 
section  need  not  be  followed. 

(C)  No  employee  engaged  in  performing 
work  on  this  contract  shall  in  any  event  be 


paid  less  than  the  currently  applicable 
minimum  wage  specified  under  tection  6(a)(1) 
of  the  Fair  Labor  Standards  Act  of  1938,  as 
amended. 

(v)  The  wage  rate  and  fringe  benefits 
finally  determined  pursuant  to  paragraphs 
(b)(2)(i)  and  (ii)  of  this  section  shall  be  paid  to 
all  employees  performing  in  the  classification 
from  the  first  day  which  contract  work  is 
performed  by  them  in  the  classification. 
Failure  to  pay  such  unlisted  employees  the 
compensation  agreed  upon  by  the  interested 
parties  and/or  finally  determined  by  the 
Wage  and  Hour  Division  retroactive  to  the 
date  such  class  of  employes  commenced 
contract  work  shall  be  a  violation  of  the  Act 
and  this  contract. 

(vi)  Upon  discovery  of  failure  to  comply 
with  paragraphs  (b)(2)  (i)  through  (v)  of  this 
section,  the  Wage  and  Hour  Division  shall 
make  a  final  determination  of  conformed 
classification,  wage  rate  and/or  fringe 
benefits  which  shall  be  retroactive  to  the  date 
such  class  of  employees  commenced  contract 
work. 

(3)  If,  as  authorized  pursuant  to  section  4(d) 
of  the  Service  Contract  Act  of  1965  as 
amended,  the  term  of  this  contract  is  more 
than  1  year,  the  minimum  monetary  wages 
and  fringe  benefits  required  to  be  paid  or 
furnished  thereunder  to  service  employees 
shall  be  subject  to  adjustment  after  1  year 
and  not  less  often  than  once  every  2  years, 
pursuant  to  wage  determination  to  be  issued 
by  the  Wage  and  Hour  Division,  Employment 
Standards  Administration  of  the  Department 
of  Labor  as  provided  in  such  Act. 

(c)  The  contractor  or  subcontractor  may 
discharge  the  obligation  to  furnish  fringe 
benefits  specified  in  the  attachment  or 
determined  comformably  thereto  by 
furnishing  any  equivalent  combinations  of 
bona  fide  fringe  benefits,  or  by  making 
equivalent  or  differential  payments  in  cash  in 
accordance  with  the  applicable  rules  set  forth 
in  Subpart  D  of  29  CFR  Part  4,  and  not 
otherwise. 

(d)(1)  In  the  absence  of  a  minimum  wage 
attachment  for  this  contract,  neither  the 
contractor  nor  any  subcontractor  under  this 
contract  shall  pay  any  person  performing 
work  under  the  contract  (regardless  of 
whether  they  are  service  employees)  less 
than  the  minimum  wage  specified  by  section 
8(a)(1)  of  the  Fair  Labor  Standards  Act  of 
1938.  Nothing  in  this  provision  shall  relieve 
the  contractor  or  any  subcontractor  of  any 
other  obligation  under  law  or  contract  for  the 
payment  of  a  higher  wage  to  any  employee. 

(2)  If  this  contract  succeeds  a  contract, 
subject  to  the  Service  Contract  Act  of  1965  as 
amended,  under  which  substantially  the  same 
services  were  furnished  in  the  same  locality 
and  service  employees  were  paid  wages  and 
fringe  benefits  provided  for  in  a  collective 
bargaining  agreement,  in  the  absence  of  the 
minimum  wage  attachment  for  this  contract 
setting  forth  such  collectively  bargained  wage 
rates  and  fringe  benefits,  neither  the 
contractor  nor  any  subcontractor  under  this 
contract  shall  pay  any  service  employee 
performing  any  of  the  contract  work 
(regardless  of  whether  or  not  such  employee 
was  employed  under  the  predecessor 
contract),  less  than  the  wages  and  fringe 
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benefits  pRMndadiorteaMii  eolladive 
bu^iBHit  ■!>■■— Ifc  tm  mliich  aak 
employ**  ■nd«r  til*  pfiiciiBM  oontnet. 
including  accrued  wages  and  fringe  bonefila 
and  any  pna^mcUnm  incnaan  in  wagea  and 
fring*  bmlito  ytovidMi  ior  under  such 
agraeaMBt.  No  coBtracter  or  subcontractor 
uadar  Ihia  canlsaci  may  be  relieved  of  the 
foregoing  obligatioB  uoJaaa  the  limitationi  of 
4.1b(b)  of  29  CF9.  Part  4  apply  or  unless  the 
Secretary  of  L«bor  or  his  authorized 
representative  finda,  after  hearing  as 
provided  in  4.10  of  29  CFR  Part  4  that  the 
wages  and/ot  tang/i  benefits  prowried  for  in 
such  agreement  are  substanliaJfy  at  variance 
with  those  which. pxvail  for  services  of  a 
character  similar  in  the  locality,  or 
determines,  as  provided  in  4.1T  of  29  CFR  Part 
4.  that  the  collectivK  bargaining  agreement 
applicable  to  service  employees  oatployett 
under  the  predecessor  contract  wag  not 
entered  into  as  a  result  of  am's-l^ngUi 
negotiations.  Where  it  is  Tound  in  accordance 
with  the  review  procedures  provided  in  29 
CFR  4.10  and^or  4.T1  and  Partr6  and  8  that 
some  or  all  of  the  wages  and/or  fringe 
benefits  contained  in  a  predecessor 
contractor's  collective  bargaining  agreement 
applicabie  to  aervice  employees  employed 
under  the  piadecessor  contra^  was  not 
entered  into  as  a  result  of  amVfcngtfa 
negotiations,  the  I>partment  will  issue  a  new 
or  revised  wage  defenninatton  setting  forth 
the  applicable  wage  rates  aad  fringe  benefits. 
Such  deteraiinatkHi  shall  be  made  part  of  the 
contract  or  subcontract,  in  acoordance  with 
the  decision  of  tfce>Adteiiiistra4Dr.  the 
Administrative Eaw|U%e.  or  the  Board  of 
Service  Contract  Aypea's.  as  thecase  may 

be. ' r~~^^~mf-rflr1hrr h  i— 

occurs  prior  to  or  after  the  awairfofa 
contract  orsabcontMct  S3  Comp.  Gen.  401 
(1973).  fai  the  case  of  a  arage  determination 
issued  solely  as  a  raauH  of  a  ffaidingof 
substantial  variaoc*.  soch  detamiHittDn 
shall  be  effactiva  a*  of  the  date  of  the  Rnal 
administrative  decision. 

(e)  The  contractor  and  any  subcontractor 
under  this  contrant  rilall  notifjr  each  service 
employee  rwiiM*Bip|  wiiili  oa  this  contract 
ot  the  minimuM  ■onetary  wags  and  any 
fringe  beoefita  teqpired  to  be  paid  pursuant 
to  this  contract  orsiiaU  poat  the  wage 
detemunatioB  attached  to  this  contract.  The 
poster  provided  by  the  Department  of  Labor 
(Publication  WHMM)  shall  be  posted  in  a 
promii>ent  andaacaanble  place  at  the 
worksite.  Faihu*  to  comply  with  this 
requirement  is  a  vioklioB  of  section  2(a)(4)  of 
the  Act  and  of  this  cootract  (Approved  by 
the  Oflice  of  Management  and  Budget  under 
OMB  control  number  1215-0150.) 

(f)  The  contactor  or  subcontractor  shall 
not  permit  aafy  pai4  of  the  services  called  for 
by  this  contract  to  be  performed  in  buildings 
or  surroundings  or  under  working  conditioiu 
provided  by  or  under  the  ccmtrol  or 
supervision  ofitha  contractor  or  subcontractor 
which  are  unaaasUry  or  hazardous  or 
dangerous  Uatfaehaallh  or  safety  of  service 
employeeaaasaged  to  furnish  these  services, 
and  the  contraGtor  sr  subcontractor  shall 
comply  with  safety  and  health  standards 
applied  undaa  29  CFR  Part  1925. 

(g)(1)  The  contractor  and  each 
•ubcoatrador  perfoaaing  work  subiect  to  the 


Act  shall  make  aad  maintain  for  3  years  from 
the  completian  of  the  work  records 
containing  the  inibrmalion  specified  in 
paragraphs  (g)(1)  (i)  through  (vi)  of  this 
section  for  eadi  employee  subfect  to  the  Act 
and  shall  make  them  available  for  authorized 
representatives  of  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration  of  the  U.S.  Department  of 
Labor.  (Sections  46(g)(1)  (i)  through  (iv) 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  1215-0017 
andsection  4.6(g)(1)  (v)  and  (vi)  approved 
under  OMB  control  number  1215-0150.): 

(i)  Name  and  address  and  social  security 
number  of  each  employee. 

(ii)  The  correction  work  classification  or 
classirications.  rate  or  rates  of  monetary 
wages  paid  and  fringe  benefits  provided,  rale 
or  rates  of  fringe  benefit  payments  in  lieu 
thereof,  and  total  daily  and  weekly 
compemation  of  each  employee. 

(iii)  The  numbet  of  daily  and  weekly  hours 
so  worked  by  eaafc  employee. 

(iv)  Any  deductions,  rebates,  or  refunds 
from  the  total  daily  or  weekly  compensation 
of  each  employee. 

(v)  A  list  of  monetary  wages  and  fringe 
benefits  for  those  dasses  of  service 
employees  not  included  in  the  wage 
determination  attached  to  this  contrHct  but 
for  which  such  wage  rates  andF  fringe  benefits 
have  been  determined  by  the  interested 
parties  or  by  the  Administrator  or  authorized 
representative  pursuant  to  the  labor 
standards  clause  in  paragraph  (b)  of  this 
section.  A  copy  of  the  report  required  by  the 
clause  in  paragraph  {b][2)tn)  of  this  section 
shall  be  deemed  to  be  such  a  list. 

(vi)  Any  list  of  the  predecessor  contractor's 
employees  which  had  been  furnished  to  the 
contractor  pursuant  to  4.8(I)(2). 

(2)  The  contractor  ifcall  also  make 
available  a  copy  rfthiacontract  for 
inspection  or  transcription  by  authorized 
representatives  of  the  Wa^  and  Hour 
Division. 

(3)  Failure  to  make  and  maintain  or  to 
make  available  such  records  for  inspection 
and  transcription  shall  be  a  violation  of  the 
regulations  and  this  contract  and  in  the  case 
of  failure  to  produce  such  records,  the 
contracting  officer,  upon  direction  of  the 
Department  of  Labor  and  notification  of  the 
contractor,  shall  take  action  to  cause 
suspension  of  any  further  payment  or 
advance  of  funds  antil  such  violation  ceases. 

(4)  The  contractor  shall  permit  authorized 
representatives  of  the  Wage  and  Hour 
Division  to  conduct  interviews  with 
employees  at  the  worksite  during  normal 
working  hours. 

(h)  The  contractor  shall  unconditionally 
pay  to  each  employee  subject  to  the  Act  all 
wages  due  free  and  dear  and  without 
subsequent  deduction  (except  as  otherwise 
provided  by  law  or  Regulations.  29  CFR  Part 
4).  rebate,  or  kickback  on  any  account.  Such 
payments  shall  be  made  no  later  than  one 
pay  period  following  the  end  of  the  regular 
pay  period  in  which  such  wages  were  earned 
or  accrued.  A  pay  period  under  this  Act  may 
not  be  of  any  duration  longer  than  semi- 
monthly. 

(i)  The  contracting  officer  shall  withhold  or 
cause  to  be  withheld  from  the  Govenmient 


prime  contractor  under  this  or  any  other 
Government  contract  with  the  prime 
contractor  such  sums  as  an  appropriate  ' 
official  of  the  Department  of  Labof  requests 
or  such  sums  as  the  contracting  officer 
decides  may  be  necessary  to  pay  under  paid 
employees  employed  by  the  contractor  or 
subcontractor.  In  the  event  of  failure  t/o  pay 
any  employees  subject  to  the  Act  all  or  part 
of  the  wages  or  fringe  benefits  due  under  the 
Act  the  agency  may.  after  authorization  or 
by  direction  of  the  Department  of  Labor  and 
written  notification  to  the  contractor,  take 
action  to  cause  suspension  of  any  further 
payment  or  advance  of  funds  until  such 
violations  have  ceased.  Additionally,  any 
failure  to  compy  with  the  requirements  of 
these  clauses  relating  to  the  Service  Contract 
Act  of  1965,  may  be  grounds  for  termination 
of  the  right  to  proceed  with  the  contract 
work.  In  such  event  the  Government  may 
enter  iirto  other  contracts  or  arrangements  for 
completion  of  the  work,  charging  the 
contractor  in  defaukarith  any  additional 
cost. 

(j)  The  contractor  agrees  to  insert  these 
clauses  in  this  section  relating  to  the  Service 
Contract  Act  of  1965  in  all  subcontracts 
subject  to  the  Act.  The  term  "contractor"  as 
used  in  these  clauses  in  any  subcontract, 
shall  deemed  to  refer  to  the  subcontractor, 
except  in  the  term  "Government  prime 
contractor." 

(k)(l)  As  used  in  thesft  clauses,  the  term 
"service  employee"  meanaany  person 
engaged  in  the  paibrmance  of  this  contract 
other  than  any  person  employed  in  a  bona 
fide  executive,  adiiiiiiisftrative,  or  professional 
capacity,  as  those  terms  are  defined  in  Part 
541  of  Title  29.  Code  of  Federal  Regulations, 
as  of  )uly  30. 1978,  and  any  subsequent 
provision  of  those  regulations.  The  term 
"service  employee"  includes  all  such  persons 
regardless  of  any  contractual  relationship 
that  may  be  alleged  to  exist  between  a 
contractor  or  subcontractor  and  such 
persons. 

(2)  The  following  statement  is  included  in 
contracts  pursuant  to  section  2(a)(5)  of  the 
Act  and  is  for  informational  purposes  only: 

The  following  classes  of  service  employ,  js 
expected  to  be  employed  under  the  contract 
with  the  Government  would  be  subject,  if 
employed  by  the  contracting  agency,  to  the 
provisions  of  5  U.S.C.  5341  or  5  U.S.C.  5332 
and  would,  if  so  employed,  be  paid  not  less 
than  the  following  rates  of  wages  and  fringe 
benefits: 


EmployM)  cl>M 


wag»-fnng* 


(1((1)  if  wages  to  be  paid  or  fringe  benefits 
to  be  furnished  any  service  employees 
employed  by  the  Government  prime 
contractor  or  any  subcontractor  under  the 
contract  are  provided  for  in  a  collective 
bargaining  agreement  which  is  or  will  be 
effective  during  any  period  in  which  the 
contract  is  being  performed,  the  Government 


Federal  Register  /  Vol.  49.  No.  184  /  Thursday.  September  20,  1984  /  Proposed  Rules  37837 


prime  contractor  ihatl  report  such  fact  to  the 
contracting  officer,  together  with  full 
information  as  to  the  application  and  accrual 
of  such  wages  and  fringe  benefits,  including 
any  prospective  increases,  to  service 
employees  engaged  in  work  on  the  contract, 
and  a  copy  of  the  collective  bargaining 
agreement.  Such  report  shall  be  made  upon 
commencing  performance  of  the  contract,  in 
the  case  of  collective  bargaining  agreements 
effective  at  such  time,  and  in  the  case  of  such 
agreements  or  provisions  or  amendments 
thereof  effective  at  a  later  time  during  the 
period  of  contract  performance,  such 
agreements  shall  be  reported  promptly  after 
negotiation  thereof.  (Approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  1215-0150.) 

(2)  Not  less  than  10  days  prior  to 
completion  of  any  contract  being  performed 
at  a  Federal  facility  where  service  employees 
may  be  retained  in  the  performance  of  the 
succeeding  contract  and  subject  to  a  wage 
determination  which  contains  vacation  or 
other  benefit  provisions  based  upon  length  of 
service  with  a  contractor  (predecessor)  or 
successor  (44.173  of  Regulations,  2fl  CFR  Part 
40.  the  incumbent  prime  contractor  shall 
furnish  to  the  contracting  officer  a  certified 
list  of  the  names  of  all  service  employees  on 
the  contractor's  or  subcontractor's  payroll 
during  the  last  month  of  contract 
performance.  Such  list  shall  also  contain 
anniversary  dates  of  employment  on  the 
contract  either  with  the  current  or 
predecessor  contractors  of  each  such  ser\'ice 
employee.  The  contracting  officer  shall  turn 
over  such  list  to  the  successor  contractor  at 
the  commencement  of  the  succeeding 
contract.  (Approved  by  the  Office  of 
Management  and  Budget  under  OMB  control 
number  1215-0150.) 

(m)  Rulings  and  interpretations  of  the 
Service  Contract  Act  of  1965,  as  amended, 
are  contained  in  Regulations  29  CFR  Part  4. 

(n)(l)  By  entering  into  this  contract,  the 
contractor  (and  officials  thereof)  certifies  that 
neither  it  (nor  he  or  she)  nor  any  person  or 
firm  who  has  a  substantial  interest  in  the 
contractor's  firm  is  a  person  or  firm  ineligible 
to  be  awarded  Government  contracts  by 
virtue  of  the  sanctions  imposed  pursuant  to 
section  5  of  the  Act. 

(2)  No  part  of  this  contract  shall  be 
subcontracted  to  any  person  or  firm  ineligible 
for  award  of  a  Government  contract  pursuant 
to  section  5  of  the  Act. 

(3)  The  penalty  for  making  false  statements 
is  prescribed  in  the  U.S.  Criminal  Code.  18 
use.  1001. 

(0)  Notwithstanding  any  of  the  clauses  in 
paragraphs  (b)  through  (m)  of  this  section 
relating  to  the  Service  Contract  Act  of  1965. 
the  following  employees  may  be  employed  in 
accordance  with  the  following  variations, 
tolerances,  and  exemptions  which  the 
Secretary  of  Labor,  pursuant  to  section  4(b)  of 
the  Act  prior  to  its  amendment  by  Public  Law 
92-473.  found  to  be  necessary  and  proper  in 
the  public  interest  or  to  avoid  serious 
impairment  of  the  conduct  of  Government 
business: 

(1)  Apprentices,  student-learners,  and 
workers  whose  earning  capacity  is  impaired 
by  age,  physical,  or  mental  deficiency  or 
injury  may  be  employed  at  wages  lower  than 


the  minimum  wages  otherwise  rehired  by 
section  2(a)(1)  or  2(b)(1)  of  the  Service 
Contract  Act  without  diminishing  any  fringe 
benefits  or  cash  payments  in  lieu  thereof 
required  under  section  2(a)(2)  of  that  Act,  In 
accordance  with  the  conditions  and 
procedures  prescribed  for  the  employment  of 
apprentices,  student-leamen,  handicapped 
persons,  and  handicapped  clients  of  sheltered 
workshops  under  section  14  of  the  Fair  Labor 
Standards  Act  of  1938,  in  the  regulations 
issued  by  the  Administrator  (29  CFR  Parts 
520.  521.524,  and  525). 

(2)  The  Administrator  will  issue  certificates 
under  the  Service  Contract  Act  for  the 
employment  of  apprentices,  stixlent-leamcrs, 
handicapped  persons,  or  handicapped  clients 
of  sheltered  workshops  not  subject  to  the  Fair 
Labor  Standards  Act  of  1934,  or  subject  to 
different  minimum  rates  of  pay  nnder  the  two 
acts,  authorizing  appropriate  rates  of 
minimum  wages  (but  without  changing 
requirements  concerning  fringe  benefits  or 
supplementary  cash  payments  in  lieu 
thereof),  applying  procedures  prescribed  by 
the  applicable  regulations  issued  under  the 
Fair  Labor  Standards  Act  of  1938  (29  CFR 
Parts  520,  521,  524,  and  525), 

(3)  The  Administrator  will  also  withdraw, 
annual,  or  cancel  such  certificates  in 
accordance  with  the  regulations  in  Parts  525 
and  528  of  Title  29  of  the  Code  of  Federal 
Regulations. 

(p)  Apprentices  will  be  permitted  to  work 
at  less  than  the  predetermined  rate  for  the 
work  they  perform  when  they  are  employed 
and  individually  registered  in  a  bona  fide 
apprenticeship  program  registered  with  a 
State  Apprenticeship  Agency  which  is 
recognized  by  the  U.S.  Department  of  Labor, 
or  if  no  such  recognized  agency  exists  in  a 
State,  under  a  program  registered  with  the 
Bureau  of  Apprenticeship  and  Training, 
Employment  and  Training  Administration, 
U.S.  Department  of  Labor.  Any  employee 
who  is  not  registered  as  an  apprentice  in  an 
approved  program  shall  be  paid  the  wage 
rate  and  fringe  benefits  contained  in  the 
applicable  wage  determination  for  the 
journeyman  classification  of  work  actually 
performed.  The  wage  rates  paid  apprentices 
shall  not  be  less  than  the  wage  rate  for  their 
level  of  progress  set  forth  in  the  registered 
program,  expressed  as  the  appropriate 
percentage  of  the  journeyman's  rate 
contained  in  the  applicable  wage 
determination.  The  allowable  ratio  of 
apprentices  to  journeymen  employed  on  the 
contract  work  in  any  craft  classification  shall 
not  be  greater  than  the  ratio  permitted  to  the 
contractor  as  to  his  entire  work  force  under 
the  registered  program. 

(q)  An  employee  engaged  in  an  occupation 
in  which  he  or  she  customarily  and  regularly 
receives  more  than  $30  a  month  in  tips  may 
have  the  amount  of  tips  credited  by  the 
employer  against  the  minimum  wage  required 
by  section  2(a)(1)  or  section  2fbHl)  of  the  Act 
in  accordance  with  section  3(m)  of  the  Fair 
Labor  Standards  Act  and  Regulations.  29  CFR 
Part  531:  Provided,  however.  That  the  amount 
of  such  credit  may  not  exceed  $1.24  per  hour 
beginning  January  1. 1980.  ar>d  $1.34  per  hour 
after  December  31, 1960.  To  utilize  this 
proviso: 


(1)  The  employer  must  inform  tipped 
employees  about  this  tip  credit  allowance 
before  the  credit  is  utilized: 

(2)  The  empteyees  must  be  allowed  to 
retain  all  tips  (imfividnaily  or  through  a 
pooling  arrangement  and  regardless  of 
whether  the  employer  elects  to  take  a  credit 
for  tips  received); 

(3)  The  employer  must  be  able  to  show  by 
records  that  the  employee  receives  at  least 
the  applicable  Service  Contract  Act  minimum 
wage  through  the  combination  of  direct 
wages  and  tip  credit:  (approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  1215-0017); 

(4)  The  use  of  ssch  tip  credit  must  have 
been  permitted  under  any  predecessor 
collective  bargaining  agreement  applicable 
by  virtue  of  section  4(c)  of  the  Act. 

(r)  Disputes  concerning  labor  standards- 
Disputes  arising  out  of  the  labor  standards 
provisions  of  this  contract  shall  not  be 
subject  to  the  general  disputes  clause  of  this 
contract.  Such  disputes  shall  be  resolved  in 
accordance  with  the  procedures  of  the 
Department  trf  Labor  set  forth  in  29  CFR  Parts 
4.  6  and  ft.  Disputes  within  the  meaning  of  this 
clause  include  disputes  between  the 
contractor  (or  any  of  its  subcontractors)  and 
the  contracting  agency,  the  L'.S  Department 
of  Labor,  or  the  employees  or  their 
representatives. 

(End  of  Clause) 

1952.222-82    Contract  VVorti  Hours  and 
Safety  Standards  Act— ovartlme 
compansation  (40  U.S.C.  327-333)  (Non- 
conatruction  onty>. 

As  prescribed  at  1922.305  insert  the 
following  clause: 

Contract  Work  Hour*  and  Safety  Standards 
Ad  Overtime  CoaipeRsatioa  (4«  U.S.C.  327- 
333) 

This  contract,  to  the  extent  that  it  is  of  a 
character  specified  in  the  Contract  Work 
Hours  and  Safety  Standards  Ad  [40  U.S.C. 
327-333).  is  subject  to  the  following 
provisions  end  to  all  other  applicable 
provisions  and  exceptions  of  such  Act  and 
the  regulations  of  the  Secretar>'  of  Labor 
thereunder. 

(a)  Overtime  requirements.  No  Contractor 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or 
involve  the  employment  of  laborers  or 
mechanics  shall  require  or  permit  any  such 
laborer  or  mechanic  in  any  workweek  in 
which  he  or  she  is  employed  on  such  work  to 
work  in  excess  of  8  honrs  in  any  calendar 
day  or  in  excess  of  forty  hours  in  such 
workweek  unless  such  laborer  or  mechanic 
receives  comjjensation  at  a  rale  not  less  than 
one  and  one-half  times  the  basic  rate  of  pay 
for  all  hours  worked  in  excess  of  8  hours  in 
any  calendar  day  or  in  excess  of  forty  hours 
in  such  workweek,  whichever,  is  greater. 

(b)  Violction:  liability  for  unpaid  wages; 
liquidated  damages.  !n  the  event  of  any 
violation  of  the  provisions  set  forth  in 
paragraph  (a)  of  this  clause,  the  Contractor 
and  any  subcontractor  responsible  therefor 
shall  be  liable  for  the  unpaid  wages.  In 
addition,  such  Contractor  and  subcontractor 
shall  be  liable  'o  'he  United  States  (m  case  of 
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work  done  under  contract  for  the  District  of 
Columbia  or  a  territory,  to  such  District  or  to 
such  territory)  for  liquidated  damages.  Such 
hquidated  damages  shall  be  computed  with 
respect  to  each  individual  laborer  or 
mechanic  including  watchmen  and  guards, 
employed  in  violation  of  the  provisions  set 
forth  in  paragraph  (a)  of  this  clause,  in  the 
sum  of  $10  for  each  calendar  day  for  which 
such  individual  was  req^iired  or  permitted  to 
work  in  excess  of  8  hours  or  in  excess  of  the 
standard  workweek  of  40  hours  without 
payment  of  the  overtime  wages  required  by 
provisions  set  forth  in  paragraph  (a)  of  this 
clause. 

(c)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Contracting  Officer 
shall  upon  his/her  own  action  or  upon 
written  request  of  an  authorized 
representative  of  the  Department  of  Labor 
withhold  or  cause  to  be  withheld,  from  any 
moneys  payable  on  account  of  work 
performed  by  the  Contractor  or  subcontractor 
under  any  such  contract  or  any  other  Federal 
contract  with  the  same  Prime  Contractor,  or 
any  other  Federally-assisted  contract  subject 
to  the  Contract  Work  Hours  and  Safety 
Standards  Act  which  is  held  by  the  same 
Prime  Contractor,  such  sums  as  may  be 
determined  to  be  necessary  to  satisfy  any 
liabilities  of  such  contractor  or  subcontractor 
for  unpaid  wages  and  liquidated  damages  as 
provided  in  the  provisions  set  forth  in 
paragraph  (b)  and  this  clause. 

(d)  Subcontracts.  The  Contractor  or 
subcontractor  shall  insert  in  any  subcontracts 
the  provisions  set  forth  in  paragraphs  (a) 
through  (d)  of  this  clause  and  also  a  clause 
requiring  the  subcontractor  to  include  these 
provisions  in  any  lower  tier  subcontracts. 
The  Prime  Contractor  shall  be  responsible  for 
compliance  by  any  subcontractor  or  lower 
tier  subcontractor  with  the  provision  set  forth 
in  paragraphs  (a)  through  (d)  of  this  clause. 
(End  of  Clause] 

195Z222-«3    PayroHs  and  basic  rworda 
(Non-construction  only). 

As  prescribed  in  1922.305  insert 
following  clause: 

Payrolls  and  Basic  Records  (Aug.  84) 

(a)  The  (Contractor  or  subcontractor  shall 
maintain  payrolls  and  basic  payroll  records 
during  the  course  of  the  contract  work  and 
shall  preserve  them  for  a  period  of  three 
years  from  the  completion  of  the  contract  for 
all  lalxirers  and  mechanics,  including  guards 
and  watchmen,  working  on  the  contract.  Such 
records  shall  contain  the  name  and  address 
of  each  such  employee,  social  security 
number,  correct  classification,  hourly  rates  of 
wages  paid,  daily  and  weekly  numt>er  of 
hours  worked,  deductions  made,  and  actual 
wages  paid 

(b)  The  records  to  be  maintained  under 
paragraph  (a)  of  this  clause  shall  be  made 
available  by  the  Ck)ntractor  or  subcontractor 
for  inspection,  copying,  and  transcription  by 
the  Contracting  Officer  or  the  Department  of 
Labor  or  their  authorized  representatives. 
The  C^ontractor  and  subcontractors  will 
permit  such  representatives  to  interview 
employees  during  working  hours  on  the  job. 


(End  of  Clause] 

1952.222-70    Notification  of  limltad  right* 
data  and  rasMctad  computar  softwara 
(Aug.  84). 

As  prescribed  in  1922.405(b)  insert 
following  provision  in  solicitation  that 
include  the  clause  at  1952.227-71,  Rights 
in  Technical  Data — General: 

Notification  of  Limited  Rights  Data  and 
Restricted  Computer  Software  (Aug.  84) 

(a)  This  solicitation  sets  forth  the 
Government's  known  requirements  for  data. 
Any  resulting  contract  may  also  provide  the 
Government  the  option  to  order  additional 
data  under  the  Additional  Data  Requirements 
clause,  if  included  in  the  contract.  Any  data 
delivered  under  the  resulting  contract  will  be 
subject  to  the  Rights  in  Technical  Data- 
General  clause  paragraph  (g)(1)  that  is  to  be 
included  in  this  contract.  Under  this  clause  a 
contractor  may  withhold  from  delivery  data 
that  qualifies  as  limited  rights  data  or 
restricted  computer  software,  and  deliver 
form,  fit,  and  fiinction  data  in  lieu  thereof. 
This  clause  also  may  be  used  with  paragraph 
(g|(2)  and/or  paragraph  (g)(3)  to  obtain 
delivery  of  limited  rights  data  or  restricted 
computer  software  with  limited  rights  or 
restricted  rights  if  such  delivery  is 
determined  to  be  necessary.  In  addition,  use 
of  paragraph  (j)  provides  the  Government 
with  the  right  to  inspect  such  data  at  the 
contractor's  facility. 

(b)  As  an  aid  in  determining  the 
Government's  need  to  include  one  or  more  of 
the  above  paragraphs  of  the  clause  in  the 
contract,  the  offeror's  to  this  solicitation 
shall,  to  the  extent  feasible,  either  state  that 
none  of  the  data  quahfies  as  limited  data  or 
restricted  computer  software,  or  identify 
which  of  the  data  qualifies  as  limited  rights 
data  or  restricted  computer  software.  Any 
identification  of  limited  rights  data  or 
restricted  computer  software  in  the  offeror's 
response  is  not  determinative  of  the  status  of 
such  data  should  a  contract  be  awarded  to 
the  offeror. 

End  of  Provision 

1952.227-71    Rights  In  tachnical  data— 
genarai  (Aug.  84) 

As  prescribed  in  1927.405(a)(1)  insert 
the  following  clause: 

Rights  in  Technical  Data— General  (Aug.  84) 

(a)  Definitions.  "Commercial  Computer 
Software",  as  used  in  this  clause,  means 
computer  software  which  is  used  regularly 
for  other  than  Government  purposes  and  is 
sold,  licensed  or  leased  in  significant 
quantities  to  the  general  public  at  established 
market  or  catalog  prices. 

"Computer",  as  used  in  this  clause,  means 
a  data  processing  device  capable  of  accepting 
data,  performing  prescribed  optrations  on  the 
data,  and  supplying  the  results  of  these 
operations:  for  example,  a  device  that 
operates  on  discrete  data  by  performing 
arithmetic  and  logic  processes  on  the  data,  or 
a  device  that  operates  on  analog  data  by 
performing  physical  processes  on  the  data. 

"Computer  Data  Base",  as  used  in  this 
clause,  means  e  collection  of  data  in  a  form 


capable  of  being  processed  and  operated  on 
by  a  computer. 

"Computer  Program  ",  as  used  in  this 
clause,  means  a  series  of  instructions  or 
statements  in  a  form  acceptable  to  a 
computer,  designed  to  cause  the  computer  to 
execute  an  operation  or  operations.  (Computer 
programs  include  operating  systems, 
assemblers,  compilers,  interpreters,  data 
management  systems,  utility  programs,  sort- 
merge  programs,  and  ADPE  maintenance/ 
diagnostic  programs,  as  well  as  applications 
programs  such  as  payroll,  inventory  control, 
and  engineering  analysis  programs.  Computer 
programs  may  be  either  machine-dependent 
or  machine-independent,  and  may  be  general- 
purpose  in  nature  or  designed  to  satisfy  the 
requirements  of  a  particular  user. 

"Computer  Software  ",  as  used  in  this 
clause,  means  computer  programs  and 
computer  data  bases. 

"Computer  Software  Documentation",  as 
used  in  this  clause,  means  technical  data, 
including  computer  listings  and  printouts,  in 
human-readable  form  which  (1)  documents 
the  design  or  details  of  computer  software,  (2) 
explains  the  capabilities  of  the  software,  or 
(3)  provides  operating  instructions  for  using 
the  software  to  obtain  desired  results  from  a 
computer. 

"Limited  Rights",  as  used  in  this  clause, 
means  rights  to  use,  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part,  by  or  for 
the  Government,  with  the  express  limitation 
that  such  technical  data  shall  not,  without  the 
written  permission  of  the  party  furnishing 
such  technical  data  be  (1)  released  or 
disclosed  in  whole  or  in  part  outside  the 
Government,  (2)  used  in  whole  or  in  part  by 
the  Government  for  manufacture,  or  in  the 
case  of  computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software,  or  (3)  used  by  a  party  other  than 
the  Government,  except  as  may  otherwise  be 
provided  in  the  contract. 

"Limited  Rights  Data  ",  as  used  in  this 
clause,  means  unpublished  technical  data 
pertaining  to  items,  components  or  processes 
developed  at  private  expense,  and 
unpublished  computer  software 
documentation  related  to  computer  software 
that  is  acquired  with  restricted  rights.  The 
word  unpublished,  as  applied  to  technical 
data  and  computer  software  documentation, 
means  that  which  has  not  been  released  to 
the  public  nor  been  furnished  to  others 
without  restriction  on  further  use  or 
disclosure.  For  the  purpose  of  this  definition, 
delivery  of  limited  rights  fechncial  data  to  or 
for  the  Government  under  a  contract  does 
not.  in  itself,  constitute  release  to  the  public. 

"Restricted  Rights",  as  used  in  this  clause, 
means  rights  that  apply  only  to  computer 
software,  and  include,  as  a  minimum,  the 
right  to — 

(1)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  the  computer  may  be 
transferred  by  the  Government; 

(2)  Use  computer  software  with  a  backup 
computer  if  the  computer  for  which  or  with 
which  it  was  acquired  is  inoperative; 
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(3)  Copy  computer  progrmms  for 
safekeeping  (archives)  or  backop  purposes; 
and 

(4)  Modify  computer  software,  or  combine 
it  with  other  software,  subject  to  the 
provision  that  those  portions  of  the  derivative 
software  incorporating  restricted  rights 
software  are  subject  to  the  same  restncted 
rights. 

In  addition,  restricted  rights  include  any 
other  specific  rights  not  inconsistent  with  the 
minimum  rights  in  (IH*)  above  that  are 
.    listed  or  described  in  this  contract  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract. 

"Technical  Data",  as  used  in  this  clause, 
means  recorded  infonnatioa  regardless  of 
form  or  characteristic,  of  a  scientific  or 
technical  nature.  It  may,  for  example, 
document  research,  experimental, 
developmental  or  engineering  work,  or  be 
usable  or  used  to  define  a  design  or  procem 
or  to  procure,  produce,  support,  maintain,  or 
operate  material.  The  data  may  be  graphic  or 
pictorial  delineations  in  media  such  as 
drawings  or  photographs,  text  in 
specifications  or  related  performance  or 
design  type  documents,  or  computer 
printouts.  Examples  of  technical  data  include 
research  and  engineering  data,  engineering 
drawings  and  associated  lists,  specifications, 
standards,  process  sheets,  manuals,  technical 
reports,  catalog  item  identifications  and 
related  information,  and  computer  software 
documentation.  Technical  data  does  not 
include  computer  software  or  financial, 
administrative,  cost  and  pricing,  and 
management  data  or  other  information 
incidental  to  contract  administration. 

"Unlimited  Rights ",  as  used  in  this  clause, 
means  rights  to  use,  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part,  in  any 
manner  and  for  any  purpose  whatsoever,  and 
to  have  or  permit  others  to  do  so. 
(b)  Allocation  of  rights. 
(1)  Except  as  provided  in  paragraph  (c) 
below  regarding  copyright,  the  Government 
shall  have  unlimited  rights  in: 

(i)  technical  data  and  computer  software 
resulting  directly  from  performance  of 
experimental,  developmental  or  research 
work  which  was  specified  as  an  element  of 
performance  in  this  or  any  other  Government 
contract  or  subcontract: 

(ii)  computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract  or  generated  as  a  necessary  part  of 
performing  a  Government  contract: 

(ill)  computer  data  bases,  prepared  under  a 
Government  contract,  consisting  of 
information  supplied  by  the  Government, 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  is  in 
the  public  domain: 

(iv)  technical  data  necessary  to  enable 
manufacture  of  end-items,  components,  and 
modifications,  or  to  enable  the  performance 
of  processes,  when  the  end-items, 
components,  modifications  or  processes  have 
been,  or  are  being,  developed  under  this  or 
any  other  Government  contract  or 
subcontract  in  which  experimental, 
developmental  or  research  work  is.  or  was 
specified  as  an  element  of  contract 
performance,  except  technical  data 
pertaining  to  items,  components,  processes. 


or  computer  software  developed  at  private 
expense  (but  see  subdivisioo  (bM2)(ii)  below): 

(v)  technical  data  or  computer  software 
prepared  or  required  to  be  delivered  under 
this  or  any  other  Government  contract  or 
subcontract  and  constituting,  corrections  or 
changes  to  Goverrunent-fumuhed  data  or 
computer  software: 

(vi)  data  pertaining  to  end-items 
components  or  processes,  prepuvd  or 
required  to  be  delivered  under  this  or  any 
other  Govenmient  contract  or  subcontract, 
for  the  purpose  of  identifying  sources,  sire, 
configuration,  mating  and  attachment 
characteristics,  functional  characteristics  and 
perfonnance  requirements  ("form,  fit  and 
function"  data,  e.g.,  specification  control 
drawings,  catalog  sheets,  envelope  drawings, 
etc.); 

(vii)  manuals  or  instroctiona!  materials 
prepared  or  required  to  be  delivered  under 
this  contract  or  any  subcontract  hereunder 
for  installation,  operation,  maintenance  or 
training  purposes: 

(viii)  technical  data  or  computer  software 
which  is  in  the  public  domain,  or  has  been  or 
is  normally  released  or  disclosed  by  the 
Contractor  or  subcontractor  without 
restriction  on  further  disclosure. 

(2)  The  Contractor  shall  have  the  right  to — 

(i)  Protect  from  unauthorized  disclosure 
and  use  that  data  which  is  limited  rights  data 
or  restricted  computer  software  to  the  extent 
provided  in  paragraph  (g)  below: 

(ii)  Substantiate  use  of,  add  or  correct 
limited  rights  or  restricted  rights  notices  and 
to  take  other  appropriate  action,  in 
accordance  with  paragraphs  (e)  and  (f) 
below: 

(iii)  Establish  claim  to  copyright  subsisting 
in  data  first  produced  m  the  performance  of 
this  contract  to  the  extent  provided  in 
subparagraph  (c)(1)  below. 

(c)  Copyright- 

[\]Dato  first  produced  m  the  performance 
of  this  contract  Except  as  otherwise 
specifically  provided  in  this  contract,  the 
Contractor  may,  with  the  prior  written 
approval  of  the  Contracting  OfTicer.  esUblish 
claim  to  copyright  subsisting  in  any  data  first 
produced  in  the  perfomance  of  this  contract. 
When  claim  to  copyright  in  made,  the 
Contractor  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402  to  the 
data  when  such  data  is  delivered  to  the 
Government,  and  include  that  notice  as  well 
as  acknowledgement  of  Government 
sponsorship  on  the  data  when  published  or 
deposited  in  the  U.S.  Copyright  Office.  The 
Contractor  grants  to  the  Government,  and 
others  acting  on  its  behalf,  a  paid-up, 
nonexclusive,  irrevocable,  worldwide  license 
to  reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  and  perform 
publicly  and  display  publicly,  by  or  on  behalf 
of  the  Government,  for  all  such  data. 

(2)  Data  not  first  produced  in  the 
performance  of  this  contract.  The  Contractor 
shall  not.  without  pnor  written  permission  of 
the  Contracting  Officer,  incorporate  in  data 
delivered  under  this  contract  any  data  not 
first  produced  in  the  performance  of  this 
contract  and  which  contains  the  copyright 
notice  of  17  U.S.C.  401  or  402,  unless  the 
Contractor  identifies  such  data  and  grants  to 
the  Government,  or  acquires  on  its  behalf,  a 


licenw  ei  the  same  acope  as  set  forth  in 
subparagraph  (1)  abov«;  pro r;afed.  however, 
that  if  sach  data  i«  computer  software  titm 
Government  shall  acquire  a  copyrtght  bcenae 
as  set  forth  in  subparagraph  (g)(3)  below  if 
included  in  this  contract  or  as  otherwise  may 
be  provided  in  a  collateral  agreement 
incorporated  in  or  made  pert  of  this  contract 
(3)  The  Government  agrees  not  to  remove 
any  copyright  notices  placed  on  data 
pursuant  to  this  pwagtapli  (c).  and  to  mchide 
such  notices  on  ■>!  reproductions  of  the  deta. 

(d)  Release,  publication  and  use  of  data. 

(1)  All  data  first  produced  in  the 
performance  of  this  contract  shall  be  ffw  sole 
property  of  the  Government.  The  Contractor 
agrees  not  to  assert  any  rights  at  common 
law  or  eqnity  in  such  ckta.  Except  for  his  or 
her  own  interna)  use,  the  Contractor  shall  not 
publish  or  reproduce  such  data  in  whole  or  in 
part,  or  in  any  manner  or  form,  nor  authortre 
others  so  to  do,  without  the  prior  written 
consent  of  the  Government  or  until  such  time 
as  the  Government  may  have  released  such 
data  to  the  Public 

(2)  The  Contractor  agrees  that  to  the  extent 
it  receives  or  is  given  access  to  data 
necessarj'  for  the  performance  of  this 
contract  which  contains  restrictive  markings, 
the  Contractor  shall  treat  the  data  m 
accordance  with  such  markings  unless 
otherwise  specifically  authorized  in  writing 
by  the  Contracting  Officer. 

(e)  Unauthorized  marking  of  data.  (1) 
Notwithstanding  any  other  provisions  of  this 
contract  concerning  iaapection  or  acceplanca, 
if  any  data  delivered  under  this  contract  is 
marked  with  the  notices  specified  in 
subparagraphs  (g)(2)  or  [gU^]  below  and  use 
of  such  is  not  authorized  by  this  clause,  tbe 
Contracting  Officer  may  either  return  the 
data  to  the  Contractor,  or  cancel  or  ignore  the 
markiags.  However,  marking  %vill  not  be 
cancelled  or  ignored  unless — 

(i)  The  Contracting  Officer  makes  written 
inquiry  to  the  contractor  concerning  the 
propnnety  of  the  markings,  providing  the 
Contractor  30  days  to  respond:  and 

(ii)  The  Contraor  {ails  to  respond  within  the 
30  day  period  (or  longer  time  approved  by  the 
Contracting  Officer  for  good  cause  shown),  or 
the  Contractor's  response  fails  to 
substantiate  the  propriety  at  the  markings. 

(2)  The  Contracting  OfScer  shall  consider 
the  Contractor's  reponse,  if  any.  and 
determine  whether  the  markings  (hall  be 
concelled  or  ignored.  The  Contracting  Officer 
shall  furnish  written  notice  to  the  Contractor 
of  the  determination,  which  shall  be  a  final 
decision  under  the  Contract  Disputes  Act. 

(f)  Omitted  or  incorrect  markings. 

(1)  Data  delivered  to  the  Government 
without  any  notice  authorized  by  paragraph 
!g)  below,  or  without  a  copyright  notice,  shall 
be  deemed  to  have  been  furnished  with 
unlimited  rights,  and  the  Government 
assumes  no  liability  for  the  disclosure,  use.  or 
reproduction  of  such  data.  However,  to  the 
extent  the  data  has  not  been  disclosed 
without  restriction  outside  the  Government 
the  Contractor  may  request,  within  6  months 
(or  a  longer  time  approved  by  the  Contracting 
Officer  for  good  cause  shown)  after  dehvery 
of  such  data,  permissitjn  to  have  notices 
placed  on  qualifying  data  at  the  Contractor's 
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expense,  and  the  Contracting  Officer  may 
agree  to  do  so  if  the  Contractor— 

(i)  IdentiHes  the  data  to  which  the  omitted 
notice  is  to  be  applied: 

(ii)  Demonstrates  that  the  omission  of  the 
notice  was  inadvertent; 

(iii)  Establishes  that  the  use  of  the 
proposed  notice  is  authorized:  and 

(iv)  Acknowledges  that  the  Government 
has  no  liability  with  respect  to  the  disclosure 
or  use  of  any  such  data  made  prior  to  the 
addition  of  the  notice  or  resulting  from  the 
omission  of  the  notice. 

(2)  The  Contracting  Officer  may  also  (i) 
permit  correction  at  the  Contractor's  expense, 
of  incorrect  notices  if  the  Contractor 
identifies  the  data  on  which  correction  of  the 
notice  is  to  be  made,  and  demonstrates  that 
the  correct  notice  is  authorized,  or  (ii)  correct 
any  incorrect  notices. 

(g)  Protection  of  limited  rights  data  and 
restricted  computer  software. 

(1)  When  technical  data  other  than  that 
listed  in  subdivision  (b)(1).  above  is  specified 
to  be  delivered  under  this  contract  and 
qualifies  as  either  limited  rights  data  or 
restricted  computer  software  the  Contractor, 
if  it  desires  to  continue  protection  of  such 
data,  shall  withhold  such  data  and  not 
furnish  it  to  the  Government  under  the 
Contract.  As  a  condition  to  this  withholding 
the  Contractor  shall  identify  the  data  being 
withheld  and  furnish  form.  fit.  and  function 
data  in  lieu  thereof.  Limited  rights  data  that  is 
formatted  as  a  computer  data  base  for 
delivery  to  the  Government  is  to  be  treated 
as  limited  rights  data  and  not  restricted 
computer  software. 

(g)(2)  Notwithstanding  subparagraph  (g)(1) 
above,  the  contract  may  identify  and  specify 
the  delivery  of  limited  rights  data,  or  the 
Contracting  Officer  may  require  by  written 
request  the  delivery  of  limited  rights  data  that 
has  been  withheld  or  would  otherwise  be 
withholdable.  If  delivery  of  such  data  is  so 
required,  the  Contractor  may  affix  the 
following  "Limited  Rights  Notice  "  to  the  data 
and  the  Government  will  thereafter  treat  the 
data,  subject  to  the  provisions  of  paragraph 
(e)  and  (f)  above,  in  accordance  with  such 
Notice: 

Limited  Rights  Notice  (Aug.  84) 

(a)  This  data  is  submitted  with  limited 
rights  under  Government  contract  No. 
(subcontract,  if  appropriate).  It  may  be 
reproduced  and  used  by  the  Government 
with  the  express  limitation  that  it  will  not, 
without  permission  of  the  Contractor,  be  used 
for  purposes  of  manufacture  not  disclosed 
outside  the  Government:  except  that  the 
Government  may.  if  necessary,  disclose  this 
data  outside  the  Government  for  the 
following  purposes,  if  applicable,  provided 
that  the  Government  makes  such  disclosure 
subject  to  prohibition  against  further  use  and 
disclosure: 

[Note:  The  Contracting  Officer  shall  select 
only  those  purposes  from  (A)  through  (E) 
which  are  appropriate  and  necessary  to  the 
specific  procurement.] 

(A)  Use  by  support  service  contractors. 

(B)  Evaluation  by  nongoverrunent 
evaluators. 

(C)  Use  by  other  contractors  participating 
in  the  Government's  program  of  which  this 


contract  is  a  part,  for  information  and  use  in 
connection  with  the  work  performed  under 
their  contracts. 

(D)  Emergency  repair  or  overhaul  work. 

(E)  Release  to  a  foreign  government,  as  the 
interests  of  the  United  States  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  Govemmenl. 

(b)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  data,  in  whole  or  in  part. 
(End  of  Notice) 

(g)(3)  Notwithstanding  subparagraph  (g)(1) 
above,  the  contract  may  identify  and  specify 
the  delivery  of  restricted  computer  software. 
or  the  Contracting  Officer  may  require  by 
written  request  the  delivery  of  restricted 
computer  software  that  has  been  withheld.  If 
delivery  of  such  computer  software  is  so 
required,  the  Contractor  may  affix  the 
following  "Restricted  Rights  Notice"  to  the 
computer  software,  subject  to  paragraphs  (e) 
and  (f)  above,  in  accordance  with  the 
Notices: 

Restricted  Rights  Notice  (May  84) 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Government 
contract  No. (and  subcontract , 


subcontract 


if  appropriate)  with 


(name  of  Contractor  and 


if  appropriate).  It  may  not  be  used, 
reproduced,  or  disclosed  by  the  Government 
except  as  provided  below  or  as  otherwise 
expressly  stated  in  the  contract. 

(b)  This  computer  software  may  be — 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  for  which  it  was  acquired,  including 
use  at  any  Government  installation  to  which 
such  computer  may  be  transferred; 

(2)  Used  with  a  backup  computer  if  the 
computer  for  which  it  was  acquired  is 
inoperative: 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes: 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  the 
modified,  combined  or  adapted  portions  of 
the  derivative  software  incorporating 
restricted  computer  s^ftware  shall  be  subject 
to  the  same  restricted  rights:  and 

(5)  Disclosed  and  reproduced  for  use  by 
support  contractors  or  their  subcontractors  in 
accordance  with  subparagraphs  (1)  and  (4) 
above,  provided  the  Government  makes  such 
disclosure  subject  to  these  restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  is  published  copyrighted 
computer  software,  it  is  licensed  to  the 
Government,  without  disclosure  prohibitions, 
with  the  minimum  rights  set  forth  in 
paragraph  (b)  above. 

(d)  Any  other  rights  or  limitations  regarding 
the  use.  duplication  or  disclosure  of  this 
computer  software  are  to  be  expressly  stated 
in  the  contract. 

(e)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part.  , 

(End  of  Notice)    I 

Where  it  is  impractical  to  include  the 
above  Notice  on  restricted  computer 
software,  the  following  short-form  Notice 
may  be  used  in  lieu  thereof 

Restricted  Rights  Notice  (Short  Form)  (Date) 

Use.  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  contract  No.  (and 


subcontractor). 
(End  of  Notice) 

(h)  Subcontracting.  The  Contractor  has  the 
responsibility  to  obtain  from  its 
subcontractors  all  data  and  rights  therein 
necessary  to  fulfill  the  Contractor's 
obligations  to  the  Government  under  this 
contract.  If  a  subcontractor  refuses  to  accept 
terms  affording  the  Government  such  rights, 
the  Contractor  shall  promptly  bring  such 
refusal  to  the  attention  of  the  Contracting 
Officer  and  not  proceed  with  subcontract 
award  without  further  authorization. 

(i)  Relationship  to  patents.  Nothing 
contained  in  this  clause  shall  imply  a  license 
to  the  Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  rights  otherwise  granted  to 
the  Government. 

(j)  Inspection  of  data  at  the  Contractor's 
facility 

The  Contractor  agrees,  except  as  may  be 
otherwise  specified  in  this  contract  for 
specific  data  items  listed  as  not  subject  to 
this  paragraph,  that  the  Contracting  Officer 
or  an  authorized  representative  may.  at  all 
reasonable  times  up  to  3  years  after 
acceptance  of  all  items  to  be  delivered  under 
this  contract,  inspect  at  the  Contractor's 
facility  any  data  withheld  under 
subparagraph  (g)(1)  of  this  clause,  or  any 
data  specifically  used  in  the  performance  of 
this  contract,  for  the  purpose  of  evaluating 
work  performance  or  verifying  the 
Contractor's  assertion  pertaining  to  the 
limited  rights  or  restricted  rights  status  of  the 
data.  Where  the  Contractor  whose  data  is  to 
be  inspected  demonstrates  to  the  Contracting 
Officer  that  there  would  be  a  possible 
conflict  of  interest  if  the  inspection  were 
made  by  a  particular  representative,  the 
Contracting  Officer  shall  designate  an 
alternative  inspector. 

(End  of  Clause) 

1952.227-72    Additional  data  requirements 
(Aug.  84). 

As  prescribed  in  1927.405(c),  insert  the 
following  clause  in  solicitations  and  contracts 
involving  experimental,  developmental  or 
research  work,  except  those  awards  using 
small  purchase  procedures.  This  clause  may 
be  used  in  solicitations  and  contracts  for 
other  types  of  work  after  consultation  with 
legal  counsel: 

Additional  Data  Requirements  (Aug.  84) 

(a)  In  addition  to  the  data  (as  defined  in  the 
Rights  in  Technical  Data — General  clause 
included  in  this  contract)  specified  elsewhere 
in  this  contract  to  be  delivered,  the 
Contracting  Officer  may  at  any  time  during 
contract  performance  or  within  a  period  of  3 
years  after  acceptance  of  all  items  to  be 
delivered  under  this  contract,  order  any  data 
first  produced  or  specifically  used  in  the 
performance  of  this  contract. 

(b)  The  Rights  in  Technical  Data — General 
clause  included  in  this  contract  is  applicable 
to  all  data  ordered  under  this  Additional 
Data  Requirements  clause.  Nothing  contained 
in  this  clause  shall  require  the  Contractor  to 
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deliver  any  data  the  wilhholding  of  which  is 
authorized  by  the  Rights  in  Technical  Data- 
General  clause  of  this  contract,  or  data  which 
is  specifically  identified  in  this  contract  as 
not  subject  to  this  clause. 

(c)  When  data  is  to  be  delivered  under  this 
clause,  the  Contractor  will  be  compensated 
for  converting  the  data  into  the  prescribed 
form,  for  reproduction,  and  for  delivery. 

(d)  The  Contracting  Officer  may  release  the 
Contractor  from  the  requirements  of  this 
clause  for  specifically  identified  data  items  at 
any  time  during  the  3-year  period  set  forth  in 
(a)  above. 

{End  of  Clause) 

1952.227-73    Rights  In  data-special  works 
(Aug.  84) 

As  prescribed  in  1927.405(d)  insert  the 
following  clause: 

Rights  in  Data — Special  Works  (Aug.  84) 

(a)  Defin,  ions. 

"Data,"  aa  used  in  this  clause,  means 
recorded  information  regardless  of  form  or 
the  medium  on  which  if  may  be  recorded.  The 
term  includes  computer  software  The  term 
does  not  include  information  incidental  to 
contract  administration,  such  as  contract  cost 
analyses  or  financial,  business,  and 
management  information  required  for 
contract  administration  purposes. 

"Unlimited  rights",  as  used  in  this  clause, 
means  rights  of  the  Government  to  use 
disclose,  reproduce,  prepared  derivative 
works,  distribute  copies  to  the  public,  and 
perform  publicly  and  display  publicly,  in  any 
manner  and  for  any  purpose  whatsoever,  and 
to  have  or  permit  others  to  do  so. 

(b)  Allocation  of  rights  (1)  The  Government 
shall  have — 

(i)  Unlimited  rights  in  all  data  delivered 
under  this  contract,  and  in  all  data  first 
produced  in  the  performance  of  this  contract, 
except  as  provided  in  paragraph  (c)  below  for 
copyright. 

(ii)  The  right  to  limit  exercise  of  claim  to 
copyright  in  data  first  produced  in  the 
performance  of  this  contract,  and  to  obtain 
assignment  of  copyright  in  such  data,  in 
accordance  with  subparagraph  (c)(1)  below. 

(iii)  The  right  to  limit  the  release  and  use  of 
certain  data  in  accordance  with  paragraph 
(d)  below. 

(2)  The  Contractor  shall  have,  to  the  extent 
permission  is  granted  in  accordance  with 
subparagraph  (c)(1)  below,  the  right  to 
establish  claim  to  copyright  subsisting  in  data 
first  produced  in  the  performance  of  this 
contract. 

(c)  Copyright.  (1)  Data  first  produced  in  the 
performance  of  this  contract,  (i)  The 
Contractor  agrees  not  to  assert,  establish,  or 
authorize  other  to  assert  or  establish,  any 
claim  to  copyright  subsisting  in  any  data  first 
produced  in  the  performance  of  this  contract 
without  the  prior  written  permission  of  the 
Contracting  Officer.  When  claim  to  copyright 
is  made,  the  Contractor  shall  affix  the 
appropriate  copyright  notice  of  17  U.S.C.  401 
or  402  to  su^  data  when  delivered  to  the 
Government  and  include  that  notice  as  well 
as  acknowledgement  of  Government 
sponsorship  on  the  data  when  published  or 
deposited  in  the  U.S.  Copyright  Office.  The 
Contractor  grants  to  the  Government,  and 


others  acting  on  il&  behalf,  a  paid-up, 
nonexclusive,  irrevocable,  worldwide  license 
to  reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  and  perform 
publicly  and  display  publicly,  by  or  on  behalf 
of  the  Government,  for  all  such  data. 

(ii)  If  the  Government  desires  to  obtain 
copyright  in  data  firs'  produced  in  the 
performance  of  this  contract  and  permission 
has  not  been  granted  as  set  forth  in 
subdivision  [i]  above,  the  Con'ractins  Officer 
may  direct  the  Contractor  to  establish,  or 
authorize  the  establishment  of,  claim  to 
copyright  in  such  data  and  to  assign,  or 
obtain  the  assigrunent  of.  of  such  copyright  to 
the  Government  or  its  designated  assignee. 

(2)  Data  not  first  produced  in  the 
performance  of  this  contract.  The  Contractor 
.shall  not,  without  prior  written  permission  of 
the  Contiacting  Officer,  incorporate  in  data 
delivered  under  this  contract  any  data  not 
first  produced  in  the  performance  of  this 
contract  and  which  contains  the  copyright 
notice  of  1'  U.S.C.  401  or  402,  unless  the 
Contractor  identifies  such  data  and  grants  to 
the  Government,  or  acquires  on  its  behalf,  a 
license  of  the  same  scope  as  set  forth  in 
subparagraph  (1)  above. 

(d)  Release  and  use  restriction  Except  as 
otherwise  specifically  provided  for  in  this 
contract,  the  Contractor  shall  not  use  for 
purposes  other  than  the  performance  of  this 
contract,  nor  release,  reproduce,  distribute  or 
publish  any  data  first  produced  in  the 
peiformance  of  this  contract,  nor  authorize 
others  to  do  so,  without  written  permission  of 
the  Contracting  Officer. 

(e)  Indemnity.  The  Contractor  shall 
indemnify  the  Government  and  its  officers, 
agents,  and  employees  acting  for  the 
Government  against  any  liability,  including 
costs  and  expenses,  incurred  as  the  result  of 
the  violation  of  trade  secrets,  copyrights,  or 
right  of  privacy  or  publicity,  arising  out  of  the 
creation,  deliveiy,  publication  or  use  of  any 
data  furnished  under  this  contract;  or  any 
libelous  or  other  unlawful  matter  contained 
in  such  data.  The  provisions  of  this  paragraph 
do  not  apply  unless  the  Government  provides 
notice  to  the  Contractor  as  soon  as 
practicable  of  any  claim  or  suit,  affords  the 
Contractor  an  opportunity  under  applicable 
laws,  rules  or  regulations  to  participate  in  the 
defense  thereof,  and  obtains  the  Contractors 
consent  to  the  settlement  of  any  suit  or  claim 
other  than  as  required  by  final  decree  of  a 
court  of  competent  jurisdiction;  and  do  not 
apply  to  material  furnished  to  the  Contractor 
by  the  Government  and  incorporated  in  data 
to  which  this  clause  applies. 

(End  of  Clause) 

1952.227-74    Rights  In  data— existing 
works  (Aug.  84). 

As  prescribed  in  1927.405(e)  insert  the 
following  clause: 

Rights  in  Data— Existing  Works  (.^ug.  84) 

(a)  Except  as  otherwise  provided  in  this 
contract,  the  Contractor  grants  to  the 
Government,  and  other  acting  on  its  behalf,  a 
paid-up,  nonexclusive,  irrevocable, 
worldwide  license  to  reproduce,  prepare 
derivative  works  distribute  to  the  public  and 
perform  publicly  and  display  publicly,  by  or 
on  behalf  of  the  Government,  for  all  the 


material  or  subject  matter  called  for  under 
this  cont'-act  or  for  which  this  clause  is 
specifically  made  applicable 

(b)  Indemnity  The  Contractor  shall 
indemnify  the  Government  and  its  officers, 
agents,  and  employees  acting  for  the 
Government  against  any  liability,  including 
costs  and  expenses,  incurred  as  the  result  of 
the  violation  of  trade  secrets,  copyrights,  or 
right  of  privacy  or  publicity,  ansing  out  of  the 
creation,  delivery,  publication  or  use  of  any 
data  furnished  under  this  contract:  or  any 
libelous  or  other  unlawful  matter  contained 
in  such  data.  Tlie  provisions  of  this  paragraph 
do  not  apply  unless  the  Government  pro\ide8 
notice  to  the  Contractor  as  soon  as 
practicable  of  any  claim  or  suit,  affords  the 
Con'ractor  an  opportunity  under  applicable 
laws,  rules  or  regulations  to  participate  in  the 
defense  thereof,  and  obtains  the  Contractor's 
consent  to  the  settlement  of  any  suit  or  claim 
other  than  as  required  by  final  decree  of  a 
court  of  competent  jurisdiction:  and  do  not 
apply  to  material  furnished  to  the  Contractor 
by  the  Govenunent  and  incorporated  in  data 
to  which  this  clause  applies. 

(End  of  Clause) 

1952^27-75    Disposition  of  prinU  and 
vMaotapa  racordirtgs  (Aug.  84). 

As  prescribed  in  1927.405(j)  ii;sert  the 
following  clause  in  License  Agreements: 

Disposition  of  Prints  and  Videotape 
Recordings  (Aug.  1984) 

If  the  Agency  elects  to  discontinue 
distribution  and  exhibition  hereunder,  or 
upon  expiration  of  the  term  cf  this  License 
Agreement,  the  Agency  will  destroy  all  prints 
and  erase  all  videotape  recordings  of  the 
Film.  A  certificate(8)  attesting  to  such 
destruction  and/or  erasure  will  be  furnished 
the  Licensor  upon  its  written  request 

(End  of  Clause) 

1952.232-70    Payment  due  date— f  .0^. 
Destination  or  FJLS.  Vessel  (Aug.  84). 

As  prescribed  in  1932. in(a),  insert  a 
clause  substantially  the  same  as  the 
following  in  contracts  for  supplies  when 
delivery  is  on  an  F.O.B.  Destination  or 
F.A.S.  Vessel  basis  or  in  service 
contracts  for  nonrecurring  work  payable 
upon  completion  of  performance. 
Contracts  providing  advance  payments 
or  contracts  for  utilities  covered  by  tariff 
are  excluded: 

Payment  Due  Date  (Aug.  84) 

A.  Payments  under  this  contract  will  be 

due  on  the *  calendar  day  after  the  later 

of: 

(1)  The  date  of  actual  receipt  of  a  proper 
invoice  in  the  ofTice  designated  to  receive  the 
invoice,  or 

(2)  The  date  the  supplies  or  services  are 
accepted  by  the  Government. 

B.  For  the  purpose  of  determining  the  due 
date  for  payment  and  for  no  other  purpose, 
acceptance  will  be  deemed  to  occur  on  the 

"  calendar  day  after  the  date  of  delivery 

of  the  supplies  or  completion  of  service 
performance  in  accordance  with  the  terms  of 
the  contract. 
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C.  If  tfce  supplies  or  Mrvices  are  rejected 
for  failure  to  conform  to  iJie  technical 
requirements  of  the  contract,  such  as  damage 
in  transit  or  otherwise,  the  provisions  in 
para^apk  (b)  of  this  clause  will  aj^tiy  to  the 
new  delivery  of  replacement  supplies  or 
satisfactory  completion  of  the  senices- 

D.  The  dale  of  the  check  issued  in  payment 
or  the  date  of  payment  by  wire  transfer 
through  the  Treasury  Financial 
Conununicabons  System  shaU  be  considered 
to  be  the  date  payment  is  made. 

(End  of  Oause) 

"The  contracting  officer  should  inaert  an 
appropriate  number  (e.g..  30  diiys,  unless 
some  other  number  of  days  is  neces-saryl. 

'  'The  contracting  officer  should  insert  a 
number  (e.g..  15  days,  unless  some  other 
number  of  days  is  necessary). 

1952.2)2-71    P«ywwiiil  due  die    T.O.B. 
Origin  (Aug.  M). 

As  pi^scribed  in  1932.111(a).  insert  a 
clause  subslantiaUy  the  same  as  the 
following  in  contracts  for  supplies  when 
delivery  is  on  an  F.O.B.  Origin  basis 
with  inspection  and  acceptance  at 
source  and  proof  of  shipnienl  (e^;.,  a 
GBL)  is  to  be  reqaired  to  be  furnished 
with  the  invoice  and  in  nonpereonai 
service  contracts  tvhen  the  contractor  s 
invoice  covers  services  performed  on  a 
recurring  basis  with  periodic  billings: 

Pa\inent  Due  Date  (Aug.  84) 

-A.  Payments  under  this  contract  will  be 

due  am  1^ *  calendar  day  after  the  date 

of  actBai  receipt  of  a  proper  invoice  m  the 
office  designated  to  receive  the  invoux.  The 
invoice  must  indode  proper  docuBienta'aon 
thai  the  supphes  have  been  delivered  to  ai>d 
accepted  for  shipment  by  an  approved 
carrier  or  in  the  case  of  services,  that  the 
services  have  been  rendered  and  accepted. 

(B)  However,  when  the  conlract  specifies 
that  inspection  and  acceptance  will  take 
place  at  the  ultimate  destination  point, 
payment  for  items  shipped  F.O  R  Origin  will 
not  constitute  final  acceptance. 

C.  The  date  of  the  check  issued  in  payment 
or  the  date  of  payment  by  wire  transfer 
through  the  Treasury  Financial 
Cawmunicalions  System  shall  be  considered 
to  be  the  date  payment  is  made. 
(End  Off  Clause) 

•The  contracting  officer  should  insert  an 
appropriate  number  (eg  .  30  days,  unless 
some  other  number  of  days  is  necessary). 

1952.232-72    InterMt  on  ovardus 
paymants  (Aug.  84). 

As  prescribed  in  1932.111(b),  insert  the 
following  clause  in  solicitations  and 
contracts  for  supplies  and  services, 
including  construction,  and  in  leases  of 
real  property. 

Interest  on  Overdue  Payments  (Aug.  B4) 

(a)  The  Prompt  Payment  Act.  Pub.  L  97-177 
(96  Stat.  85.  31  U.S.C.  1801)  is  applicable  to 
payments  under  this  conlract.  except 
contracts  providing  advance  payments  or 
contracts  for  utilities  covered  bv  tariff,  and 


requires  the  payment  to  coniractors  of 
interests  on  ovvdue  paymemts  and 
improperiy  taksD  discounts 

|b)  Detemunatioras  of  interest  due  will  be 
made  in  accordance  with  the  provisions  of 
the  Prompt  Payment  Act  and  Office  of 
Management  and  ftidget  Cjrcuiar  A-125. 
(End  of  Clause! 


1952.232-73 
84>. 

As  prescribed  in  1932. ni(c].  insert  the 
following  clause  in  solicitations  and 
contract  for  supphes  or  services  whjch 
require  the  submission  of  invoices; 

Invoice  RequtresaeBts  (Aug.  84) 

Invoices  shall  be  submitted  in  an  original 
and  one  (1)  copjr  of  the  Government  office 
designated  in  this  contraci  or  on  the  delivery 
order  to  receive  invoices.  To  constitute  a 
proper  !nvoK:e.  fee  invoice  must  include  the 
following  information  and/or  attached 
documentation: 

(1)  Name  of  the  business  concern  and 
invoice  date. 

(2)  Contract  ntmber.  or  other  authorization 
for  delivery  of  property  or  services. 

(3)De8criptioo.  price,  and  quantity  of 
property  and  services  actually  delivered  or 
rendered. 

(4)  Shipping  and  payment  terms,  and  sudi 
other  substantiating  documentation  or 
information  as  required  b>  the  contract. 

(5)  .\ame  (where  practicable),  title,  phone 
number,  and  complete  mailing  address  of 
responsible  official  to  whom  pajTnent  is  to  be 
sent. 

(End  of  Clause)  I 

1952.232-74    Method  of  payment  (Aug.  84). 
As  prescribed  in  1932.111(d],  insert  the 
following  clause  in  solicitations  and 
contracts: 

Method  of  PavTwmt  (.Aug.  84) 

A.  Payments  under  this  contract  will  be 
made  either  by  check  or  by  wire  transfer 
through  the  Treasury  Financial 
Communications  System  at  the  option  of  the 
Government. 

B.  The  Contractor  shall  forward  the 
following  information  in  writing  to  the 
Contracting  Officer  not  later  than  7  days  after 
receipt  of  notice  of  awards: 

(1)  Full  name  (where  practicable),  title, 
phone  number  and  complete  mailing  address 
of  responsible  official(s)  (i)  to  whom  check 
payments  are  to  be  sent,  and  (ii)  who  may  be 
contracted  concerning  the  bank  account 
information  requested  below. 

(2)  The  following  bank  account  information 
required  to  accomplish  wire  transfers: 

(i)  Name,  address,  and  telegraphic 
abbreviation  of  the  receiving  financial 
institution. 

(ii)  Receiving  financial  institutions  9-digit 
American  Bankers  Association  (ABA) 
identifying  number  for  routing  transfer  of 
funds.  (Provide  this  number  only  if  the 
receiving  financial  institution  has  access  to 
the  Federal  Reserve  Communications 
System.) 

(in)  Recipient  8  name  and  account  number 
at  the  receiving  financial  institution  to  be 
credited  with  the  funds. 


(iv)  If  the  receiving  financial  institution 
does  not  have  access  to  the  Federal  Reserve 
Communications  System,  provide  the  name  of 
the  correspondent  financial  institution 
through  which  the  receiving  financial 
institution  receives  electronic  funds  transfer 
messages.  If  a  correspondent  financial 
institution  is  specified,  also  provide: 

(a)  Address  and  telegraphic  abbreviation  of 
the  correspondent  financial  institution. 

(b)  The  correspondem  financial 
institution  s  9-digit  ABA  identifying  number 
for  routing  transfer  of  funds. 

C.  Any  changes  to  the  information 
furnished  under  paragraph  B.  of  this  clause 
shall  be  furnished  to  the  Contracting  Officer 
in  writing  at  least  30  days  before  the  effective 
date  of  the  chan^.  It  is  the  Contractoj-  s 
responsibility  to  furnish  these  changes 
promptly  to  avoid  payments  to  erroneous 
addresses  or  bank  accounts. 

D.  The  document  furnishing  the  information 
required  in  paragraph  B.  and  C.  must  be 
dated  and  contain  the  signature,  title,  and 
telephone  number  of  the  Contractor  official 
authorized  to  provide  it,  as  well  as  the 
Contractor's  name  and  contract  number. 
[End  of  Clause) 

1952.242-70    Autttorized  Represantative  of 
the  ContracUng  Officer  (Aug.  84). 

As  prescribed  in  1942.202-70  insert  the 
following  clause  in  solicitations  and 

contracts; 

Authorized  Represeatative  of  the  Contracting 

Officer  (Aug.  84) 

The  Contracting  Officer  will  appoint  by  a 
letter  an  Authorized  Representative  of  the 
Contracting  Officer  (AR/CO)  who  will  be 
given  the  responsibility  of  ensuring  that  the 
work  conforms  to  the  requirements  of  the 
contract  and  such  other  responsibilities  as 
are  specifically  identified  in  the  letter  of 
authorization.  The  AR/CO  shell  not  have  the 
authority  to  make  changes  in  the  scope  or 
terms  and  conditions  of  the  contract:  onlv  the 
Contracting  Officer  has  such  authority.  THE 
RESULTANT  CO.NTRACTOR  IS  HEREBY 
FOREWARNED  THAT  IT  MAY  BE  HELD 
FfLLY  RESPONSIBLE  FOR  ANY  CHANGES 
NOT  ALITHORIZED  IN  ADVANCE,  IN 
WRITING.  BY  THE  CONTRACTING 
OFFICER,  AND  MAY  BE  DENIED 
COMPENSATION  FOR  ANY  ADDITIONAL 
WORK  PERFORMED  WHICH  IS  NOT  SO 
AUTHORIZED. 

(End  of  Clause) 
PART  1953— FORMS 

Subpart  1953.3— Illustrations  of  Forms 

1953.300    Scope  of  Subpart. 
1953.370     USIA  forms. 

Authority:  40  U  S.C.  486(c). 

Subpart  1953.3— Illustrations  of  Forms 
1953.300    Scope  of  subpart. 

This  subpart  contains  illustrations  of 
some  forms  referenced  in  this  lAAR. 
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1953.370     U5IA  forms. 

This  sccti.m  conldiiis  iliustr.i'i'Ti.s  of 
USIA  forms  rpfprencfs  m  'h  s  !A.-\R 

Note.— lAAR  forms  are  not  pui)Jibhed  in 
the  Federal  Register  of  in  thr-  Code  of  Federal 
Regulations,  Forms  may  be  oblained  by 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PirU  406.  407, 408, 409, 411, 
422. 424, 426. 430, 431, 432,  and  439 

[FRL-2667-a] 

B«st  Conventional  Pollutant  Control 
TochtYOlogy  Effluent  Umitation 
GukMtnea 

AOeMC.':  Environmental  Protection 
Agency. 

action:  Notice  of  data  availability 
concerning  proposed  rules. 


summary:  The  purpose  of  this  notice  is 
to:  (1)  Announce  possible  changes  to  the 
Best  Conventional  Pollutant  Control 
Technology  (BCT)  effluent  limitations 
guidelines  published  October  29, 1982 
(47  FR  49176):  (2)  make  available  new 
POTW  data  and  analyses  EPA  is 
considering  using  in  the  final  OCT 
methodology;  and  (3)  present  the  results 
of  the  possible  revisions  to  the  two  OCT 
tests.  The  Agency  now  expects  to  use 
new  data  concerning  the  cost  of  publicly 
owned  treatment  works  (POTWs)  in  the 
promulgation  of  the  final  methodology. 
and  to  make  other  changes  in  response 
to  public  comments  on  the  1982 
proposal.  Consequently,  this  notice 
provides  an  additional  opportunity  for 
public  comment. 

DATES:  Comments  must  be  submitted  on 
or  before  November  19, 1984. 
ADOnesses:  Comments  should  be 
mailed  or  delivered  to  Ms.  Debra 
Maness,  Attn:  Comments  on  BCT  Notice 
of  AvailabiUty,  U.S.  Environmental 
Protection  Agency  (WH^86),  401  M 
Street,  SW.,  Washington,  D.C.  20460.  A 
technical  report  supporting  this  notice 
may  be  obtained  by  calling  or  writing 
Ms.  Dena  Caldwell,  U.S.  Environmental 
Protection  Agency  (WH^86),  401  M 
Street.  SW..  Washinton,  D.C.  20460, 
(202)  382-5397.  Full  documentation  is 
available  for  public  inspection  at  U.S. 
EPA  Headquarters,  401  M  Street,  SW., 
Rm  2404  (Rear),  Public  Information 
Reference  Unit. 
FOII  FURTHER  INFORMATION 
CONTACT:  Ms.  Debra  Maness.  Office  of 
Analysis  and  Evaluation.  (202)  382-5385. 
SUPPLEMENTARY  INFORMATION: 
I.  General  Information 
A.  Introduction 

Best  Conventional  PoUutanV Control 
Technology  (BCT)  effiuent  limitations 
are  not  an  additional  effluent  limitation 
for  industrial  dischargers,  but  rather 
replace  Best  Available  Technology 
Economically  Achievable  (BAT)  effluent 
limitations  for  the  control  of 
conventional  pollutants.  Effluent 


limitations  representing  BCT  may  not  be 
less  stringent  than  Best  Practical  Control 
Technology  Currently  Available  (BPT). 
Conventional  pollutants  can  be 
controlled  to  more  stringent  levels  than 
BCT  for  dischargers  in  areas  where 
water  quality  concerns  require  more 
control  than  afforded  by  the  technology- 
based  BCT  requirements. 

B.  History 

1.  Previous  Proposal 

On  October  29, 1982,  EPA  published 
its  proposed  methodology  to  determine 
the  reasonableness  of  BCT  effluent 
limitations  (47  FR  49176). 

At  the  same  time,  EPA  proposed  BCT 
effluent  limitations  for  the  following 
industry  categories:  Dairy  Products 
Processing,  Grain  Mills,  Canned  and 
Preserved  Fruits  and  Vegetables 
Processing,  Canned  and  Preserved 
Seafoods  Processing,  Sugar  Processing, 
Cem.ent  Manufacturing,  Feedlots, 
Inorganic  Chemicals  Manufacturing, 
Phosphate  Manufacturing,  Ferroalloy 
Manufacturing,  Glass  Manufacturing, 
Timber  Products,  Pulp,  Paper  and 
Paperboard,  Builders'  Paper  and  Board 
Mills,  Meat  Products,  Metal  Finishing, 
and  Ore  Mining  and  Dressing. 

2.  Previous  Notce  of  Availability 

On  June  2, 1983  EPA  indicated  its 
intent  to  use  new  cost  information  on 
publicly  owned  treatment  works 
(POTWs)  for  the  final  methodology  (48 
FR  24742).  On  September  16,  1983,'ePA 
withdrew  the  notice  pending  a 
reevaluation  of  whether  to  use  the 
information  in  this  rulemaking  (48  FR 
44091).  At  the  same  time,  EPA  also 
informed  the  public  that  if  the  Agency 
determined  that  the  data  used  in  the 
October  1982  proposal  were  valid,  EPA 
would  promulgate  the  BCT  methodology 
without  reopening  the  comment  period. 

C.  Purpose  of  This  Notice 

This  notice  serves  three  purposes. 

First,  it  alerts  the  public  to  possible 
changes  to  the  BCT  methodology  in 
response  to  substantial  comment  on  the 
October  1982  proposal.  EPA  is 
considering  five  significant  changes  to 
the  BCT  methodology.  These  changes 
affect  the  stringency  of  BCT  limitations 
that  would  be  promulgated.  Section  II 
details  these  changes.  The  Agency 
believes  that  the  changes  in 
methodology  produce  results  that  are 
consistent  with  the  statute  and  with 
Congressional  intent. 

While  the  specific  effiuent  limitations 
discussed  in  this  notice  pertain  to  the 
secondary  industries,  the  Pulp  and  Paper 
industry,  and  Pharmaceutical 
Manufacturing  industry,  all  direct 


dischargers  for  which  BCT  limitations 
have  not  already  been  promulgated 
should  comment  on  this  notice.  As  the 
Agency  has  indicated  in  prior  notices  of 
the  BCT  methodology,  this  is  the 
opportunity  to  comment  on  the 
methodology  itself.  The  only  issue  in 
future  rulemakings  or  permitting 
proceedings  is  the  application  of  the 
methodology  to  the  specific  industry. 

Second,  this  notice  makes  available 
new  POTW  data  and  analyses  EPA 
plans  to  use  in  the  final  BCT 
methodology.  As  a  result  of  the  analysis 
and  evaluation  performed  on  the  two 
sets  of  POTW  cost  data  (the  data  used  n 
the  1982  proposal  and  the  data  noticed 
for  comment  in  June  1983),  EPA 
determined  that  neither  set  of  data  was 
appropriate  for  this  rulemaking. 
Subsequently.  EPA  has  been  working  to 
develop  new  POTW  cost  data.  In 
addition,  in  order  to  base  the  BCT 
methodology  on  annual  average  effluent 
levels  instead  of  30-day  maximum 
effluent  limitations  (see  Section  II),  EPA 
has  analyzed  data  on  POTW  effluent 
levels  at  the  secondary  treatment  and 
advanced  secondary  treatment  levels. 
Discussions  of  both  the  cost  and  effluent 
level  analyses  appear  in  Section  III  of 
this  notice. 

Finally,  this  notice  presents  the  results 
of  the  above  changes  to  the  two  BCT 
tests  and  summary  information  on  the 
resulting  BCT  effiuent  limitations  for  a 
number  of  industry  categories.  The 
resulting  BCT  benchmarks  for  the  two 
tests  appear  in  Section  IV  of  this  notice; 
industry  category  information  appears 
in  Section  V. 

Following  analysis  of  the  comments 
we  receive  on  this  notice,  the  Agency 
may  publish  a  final  BCT  methodology 
and  final  effiuent  limitations  for  the 
industries  mentioned  above. 
Alternatively,  the  Agency  may 
repropose  the  methodology  and/or  the 
effiuent  limitations. 

II.  Planned  Changes  to  the  BCT 
Methodology  in  Response  to  Comment 

.4.  Public  Comments 

EPA  received  public  comments  from 
44  representatives  from  industry  and 
one  state  environmental  protection 
agency.  These  comments  addressed  a 
wide  variety  of  issues,  ranging  from 
FPA's  methodology  for  setting  national 
BCT  effluent  limitations  to  issues 
relating  to  .NPDES  permitting.  This 
notice  addresses  only  the  major  changes 
EPA  is  considering  making  in  the  BCT 
methodology.  EPA  will  fully  respond  to 
all  comments  when  the  BCT 
methodology  is  promulgated. 


Fobnl 


/  Vol.  49.  No.  184  /  Thursday,  September  20.  1984  /  Proposed  Rules 


37B47 


This  section  be^ns  with  a  summary  of 
the  1982  proposed  metbodokjRy.  For 
further  detail,  the  reader  should  refer  to 
the  1982  Federal  Rcgirter  notice  (47  FR 
491 7fi)  The  rest  of  this  section 
summarizes  the  ma^ir  dianfses  EPA  is 
considering  making  to  the  BCT 
methodology.  The  BCT  methodology- 
proposed  in  1982  consists  of  two  parts;  a 
POTW  test  and  an  industry  cost- 
effectiveness  test. 

B.  Summary-  of  19g2  Proposed 

Methodology 

1.  The  POTW  Test 

This  test  compares  the  cost  for 
industry  to  remove  an  additional  pound 
of  conventional  pollutants  to  the  cost 
incurred  by  POTWs  for  removing  an 
additional  pound  of  conventional 
pollutHnts.  Conventional  pollutants 
include  biochemical  oxygen-demanding 
pollutants,  suspended  sotids.  oil  and 
grease,  and  pfi.  The  test  is  carrunl  out 
by  comparing  a  POTVV's  cost  of 
pollutant  removal  in  going  from 
secondary  treatment  to  advanced 
secondary  treatment  (the  POTW 
benchmark)  with  an  industry's  cost  in 
going  from  BPT  to  BCT. 

The  POTW  costs  were  estimated  by 
using  cost  curves  developed  by  EPA  for 
the  "Construction  Grants  Needs 
Survey."  Effluent  reduction  for 
conventional  pollutants  was  computed 
by  taking  the  difference  between  the 
national  30-duy  maximum  effluent 
limitations  for  secondary  treatment  of  30 
mg/l  of  biochemical  oxygen  demand 
(BOD)  and  30  nig/1  of  total  suspended 
solids  (TSS)  and  the  best  performance 
level  for  advanced  secondary 
treatment  of  10  mg/l  of  BOD  and  10  mg/l 
of  TSS.  The  cost  and  effluent  reduction 
were  calculated  for  four  sizes  of  POTWs 
and  ■■flow-weighted"  to  arrive  at  one 
POTW  benchmark.  EPA  proposed  a 
POTW  benchmark  of  S0l27  per  pound  in 
1976  dollars. 

EPA  calculated  the  industrial  costs  as 
the  difference  between  the  annual  costs 
in  going  from  BPT  to  the  candidafe  BCT 
technology  level(3).  For  secondary 
industries,  this  level  was  the  BAT  level 
that  was  promulgated  prior  to  enactment 
of  BCT;  for  primary  industries  [for  which 
there  were  generally  no  pre-existing 
BAT  limitations)  the  .Agency  considered 
several  candidate  technology  levels  for 
BCT.  All  candidate  technology  levels 
were  evaluated,  unless  there  were  other 
reasons  for  rejection  the  technology 
level  unrelated  to  the  BCT  methodology. 
The  industry  calculations  were 
computed  for  each  subcategory  within 
an  industrial  point  source  categorj'. 

In  determining  industrial  costs  and 
effluent  reduction.  EPA  used  data  drawn 


from  EPA  development  documents  for 
each  of  the  industry  categories.  EPA 
calculated  annual  costs  by  including 
operation  and  maintenance  costs, 
interest,  and  amortization  of  capital 
investment.  Effluent  reductions  were 
computed  in  the  following  manner.  EPA 
calculated  the  mcremental  removal  as 
the  difference  between  the  annual 
pounds  discharged  after  compliance 
with  BPT  and  the  pounds  discharged 
after  comphance  with  each  candidate 
BCT  technology  level.  These  re-novals 
were  based  oo  the  regulatory  limits 
established  for  the  discharge  of  each 
pollutant  (the  30-day  maximum  effluent 
limitations). 

If  the  cost  for  a  subcategory  in  going 
from  BPT  to  the  candidate  BCT  was 
lower  than  the  POTW  benchaiark  of 
SO. 27  per  pound,  the  test  was  passed;  if 
it  was  higher,  EPA  proposed  to  set  BCT 
effluent  limitations  equal  to  those  for 
BPT.  Those  subcategories  that  passed 
were  then  evaluated  in  the  second  test. 

2.  The  Industry  Cost  Test 

The  industry  cost  test  compares 
industry's  incremental  cost  per  pound  in 
going  from  pre-BPT  to  BPT  level*  with 
the  incremental  cost  m  gouig  from  BPT 
to  BCT  This  rabo,  the  latter  divided  by 
the  former,  is  compared  against  an 
industry  cost  benchmark,  which  is  also 
based  on  POTW  cost  and  effluent  data. 

In  establishing  the  annual  cost  per 
pound  for  "pre-BPT  to  BPT,"  EPA  used 
two  different  treatment  levels  for  pre- 
BPT,  depending  on  data  availability. 
Where  possible.  pre-BPT  was  based  on 
cost  and  effluent  data  for  treatment-in- 
place  levels  at  the  time  BPT  limitations 
were  developed  for  the  individual 
industry.  If  these  data  were  not 
available,  EPA  used  an  assumption  of 
no  treatment  of  wastewater  (raw 
v^asteload)  for  pre-BPT.  For  either  level, 
the  pre-BPT  effluent  levels  were  based 
on  annual  averages  rather  than  30-day 
maximum  effluent  limitations. 

The  industry  calculations  were 
compared  to  the  industry  cost 
benchmark,  which  was  based  on  POTW 
cost  and  effluent  data.  EPA  computed 
this  benchmark  by  di\  iding  the 
incremental  cost  per  pound  in  going 
from  secondary  treatment  to  advanced 
secondary  treatment  by  the  incremental 
cost  per  pound  in  going  from  primary 
treatment  to  secondary  treatment. 

The  proposed  benchmark  was  1.43.  If 
an  industry  subcategory  calculation  was 
lower  than  the  benchmark,  the 
candidate  technology  passed  the  test 
and  EPA  proposed  BCT  effluent 
limitations  based  on  the  candidate 
technology  If  the  calcuLition  for  the 
candidate  technology  was  higher,  the 
candidate  technology  failed  the  test  and 


EPA  proposed  BCT  effluent  limitations 
equal  to  those  for  BPT 

C.  Choice  of  AST  Effluent  Level 

1.  Public  Comment 

The  State  of  Vermont  commented  thai 
the  selection  of  10  mg/l  as  the 
achievable  advanced  secondary 
treatment  effluent  concentration  for 
both  BOD  and  TSS  was  not 
representative  of  POTW  performance  at 
advanced  secondary  treatment.  The 
State  noted  that  the  operational 
definition  of  advanced  secondary 
treatment  has  been  described  in  EPA 
documents  as  ranging  from  10  mg/l  to  25 
mg/l  (for  both  BOD  and  TSS)  rather 
than  as  a  single,  legally  defmed  value, 
such  as  30  mg/l  for  secondary  treatment. 
Furthermore,  the  State  concluded  that  30 
mg/l  for  secondary  treatment  is  an 
average  level  of  performance  since  it  is 
a  national  standard;  on  the  other  hand. 
10  mg/l  for  advanced  secondary 
treatment  represents  a  best  performance 
system. 

The  American  Paper  Institute 
submitted  a  rebuttal  comment  to  that  of 
the  State  of  Vermont,  asserting  that 
there  was  no  need  for  EPA  to  change  the 
definition  ai  advanced  secondary 
treatment. 

2.  Planned  Change. 

EPA  reexamined  the  data  and  is 
considering  a  revision  to  the  definition 
of  advanced  secondary  treatment.  The 
revised  effluent  concentrations  would 
be  20  mg/l  each,  for  BOD  and  TSS.  EPA 
believes  that  the  level  represents  typical 
permit  limitations  for  advanced 
secondary  treatment  facilities.  This 
conclusion  is  discussed  in  Section  III. 

D.  Use  of  Pre-BPT  and  Pre-Secondary 
Treatment  Levels 

1.  Public  Comments 

Commenters  complained  that  EPA's 
inconsistent  definition  of  pre-BPT 
treatment  levels  would  result  in  an 
inconsistency  in  BCT  indusltrial 
calculations.  They  noted  that  these 
inconsistencies  would  lead  to 
misleading  conclusions  regarding  the 
cost  per  pound  of  BPT  effluent 
limitations  and  bias  the  industry  cost 
test  against  certain  industries. 

When  EPA  selected  pre-BPT  levels  for 
industrial  categories  and  subcategories, 
it  attempted  to  choose  treatment  levels 
existing  at  the  time  of  the  development 
of  BPT  effluent  limitations.  Commenters 
criticized  the  subjectivity  involved  in 
selecting  that  treatment  level.  They  also 
pointed  out  that  this  "treatment-in- 
place  "  level  could  not  be  developed  for 
all  industry  categories  and  that  E^^  had 


37048 


Federal  Register  /  Vol.  49.  No.  184  /  Thursddy.  September  20,  1984  /  Proposed  Rules 


to  assume  no  treatment  for  certain 
industries.  By  using  both  "Ireatment-in- 
place"  and  raw  wasteloads,  EPA 
introduced  inconsistencies  and  biases 
that  were  based  only  on  whether  an 
industry  had  substantially  complied 
with  BPT  effluent  limitations  before 
their  promulgation  or  on  availability  of 
data  to  perform  the  calculations. 
Commenters  asserted  that  these  factors 
should  not  be  a  consideration  in 
determining  the  stringency  of  BCT 
effluent  limitations. 

Commenters  suggested  two  ways  to 
improve  this  computation.  First,  some 
commenters  suggested  that  FPA  collect 
new  data  to  employ  the  "treatment-in- 
place"  method  for  all  industry 
categories.  Second,  other  commenters 
suggested  that  EPA  switch  all 
calculations  to  a  raw  wasteload  basis 
(no  treatment  of  wastewater). 

2.  Planned  Change 

EPA  agrees  with  the  criticisms  and 
believes  that  the  extent  of  treatment 
installed  by  industrial  facilities  prior  to 
BPT  should  not  be  a  consideration  in 
establishing  BCT.  Therefore,  the  Agency 
is  considering  establishing  the  pre-BPT 
treatment  level  as  raw  wasteload  for  all 
industries  for  both  the  cost  and  effluent 
reduction  calculations.  At  the  same 
time,  EPA  also  recognizes  that  the 
primary  treatment  level  for  POTVVs 
cannot  be  considered  to  be  equivalent  to 
raw  wasteload  for  industry.  Hence,  EPA 
is  considering  using  raw  wasteload 
instead  of  primary  treatment  in 
calculating  both  POTVV'  cost  and  effluent 
reduction.  EPA  believes  these  two 
changes  together  would  address  the 
concerns  of  commenters  while 
maintaining  consistency  between 
POTW  and  industry  calculations. 

E.  Use  of  30-Day  Maximum  Effluent 
Limitations 

1.  Public  Comments 

EPA  received  several  comments 
opposing  EPA's  use  of  30-day  maximum 
effluent  limitations  for  some  of  the 
effluent  reduction  calculations. 

Commenters  claimed  that  the  use  of 
30-day  maximum  effluent  levels  biases 
the  test  against  industries  with 
"variability  factors"  larger  than  those 
for  a  POTW.  A  "variability  factor"  is  the 
ratio  of  30-day  maximum  effluent  levels 
compared  to  long-term  effluent  levels. 
The  use  of  30-day  maximum  levels  was 
said  to  bias  the  test  against  the  industry 
by  overstating  the  incremental  pounds 
of  pollutants  removed  by  treatment 
technologies  relative  to  the  POTW 
benchmark. 

For  industry  calculations,  the 
commenters  also  noted  that  EPA  based 


removals  on  30-day  maximum  effluent 
limitations  for  BPT  and  BCT  levels, 
while  using  annual  average  effluent 
levels  for  pre-BPF  levels  (both 
treatment-in-piace  and  raw  wasteload). 
This  was  said  to  bias  the  dollar  per 
pound  calculations  for  both  the  BPT  and 
BCT  incremental  treatment  levels.  The 
calculation  overstates  the  actual  pounds 
removed  annually  in  going  from  BPT  to 
DCT  levels,  and  understates  the  actual 
pounds  in  going  from  pre-BPT  to  BPT 
levels. 

Commenters  suggested  several  ways 
to  correct  these  biases.  They  all  focused 
on  the  use  of  long-term  performance 
data 

For  the  POTW  cost  per  pound 
calculations,  one  commenter  claimed 
that  the  difference  was  insignificant 
between  utilizing  annual  average 
effluent  levels  and  30-day  maximum 
effluent  limitations, 

2.  Planned  Change 

EPA  reccgr.izes  the  merits  of  these 
comments.  In  evaluating  hov/  to  respond 
to  these  comments,  EPA  began  with  the 
premise  that  the  calculations  for  the 
BCT  benchmarks  and  those  for  each 
industrial  subcategory  should  be  made 
as  consistent  as  possible.  Despite 
comments  stating  that  the  use  of  30-day 
maximum  effluent  limitations  versus 
annual  averages  is  insignificant  for 
POTW  calculations,  EPA's  analysis 
shows  that  it  does  have  a  substantial 
effect  on  the  calculation  of  the  BCT 
benchmarks. 

EPA  is  considering  changing  the 
calculations  in  the  following  manner. 
For  the  industrial  calculations,  EPA 
would  switch  from  using  maximum  30- 
day  effiuent  limitations  at  the  BPT  and 
BCT  levels  to  annual  average  effluent 
levels.  The  raw  wasteload  (the  new 
definition  of  pre-BPT)  would  also  be 
calculated  using  annual  average  effluent 
levels.  For  the  POTW  calculations,  EPA 
would  use  annual  average  effluent 
levels  for  raw  wasteload,  secondary 
treatment,  and  advanced  secondary 
treatment.  The  derivation  and 
discussion  of  these  levels  for  POTWs  is 
presented  in  Section  III. 

F.  The  Two-Tier  Approach 

1.  Public  Comments 

As  noted  above,  one  commenter 
suggested  that  where  EPA  lacks  the  data 
for  annual  average  effluent  levels  for 
BPT  and  BCT,  EPA  should  attempt  to 
estimate  them  from  30-day  maximum 
effluent  limitations 

2.  Planned  Change 

For  secondary  industries,  EPA  can 
only  perform  the  industry  calculations  at 


BIT  and  BCT  levels  using  the  30-day 
maximum  effiuent  limitations  and  at 
raw  wasteload  (the  pre-BPT  level)  using 
annual  average  effiuent.  This  is  due  to 
data  constraints  for  some  of  the 
regulations  developed  in  the  mid-1970s. 

To  reduce  the  possible  bias  that 
would  exist  if  EPA  used  BCT 
benchmarks  based  on  annual  averages, 
EPA  is  considering  establishing  a 
second  tier  of  BCT  benchmarks  that 
correspond  to  the  industry  calculations. 
EPA  would  use  30-day  maximum 
effiuent  limitations  for  secondary 
treatment  and  advanced  secondary 
treatment  and  annual  averages  for  raw 
wasteload  in  deriving  this  second  set  of 
BCT  benchmarks.  This  solution  provides 
for  a  "second  tier"  of  industries  where 
EPA  believes  that  the  time  and 
resources  needed  to  solve  the  data 
problem  by  re-estimating  the  industry 
ca'culations  are  prohibitive.  Table  1 
summarizes  EPA's  "two  tier"  approach. 

G.  Use  of  POTW  Cost  Curves 

1.  Public  Comments 

Commenters  opposed  EPA's  use  of 
actual  plant  costs  in  deriving  the  POTW 
cost  curves.  Commenters  believed  that 
site-specific  factors  dwarfed  the  cost 
differentials  associated  with  improving 
POTW  effiuent  performance  in  going 
from  secondary  treatment  to  advanced 
secondary  treatment. 

Commenters  also  asserted  that  EPA's 
use  of  POTW  cost  indices  to  express 
costs  in  various  years'  dollars  caused 
distortions  in  the  indexed  BCT 
benchmarks.  Commenters  suggested 
modifying  the  use  of  these  indices,  or 
switching  to  a  different  index,  such  as 
the  Construction  Cost  Index  from 
Engineering  News  Record. 

2.  Planned  Change 

As  explained  further  in  Section  III, 
EPA  plans  to  revamp  the  POTW  cost 
basis  for  the  BCT  benchmarks  by  no 
longer  using  the  POTW  cost  curves  that 
were  proposed.  EPA's  new  approach 
employs  design  cost  estimates  for 
specific  POTW  model  plants. 

Table  i.— -The  "Two-Tier"  Approach  for 
BCT  Industry  Categories  Effluent 
Level  Determinations 


Industry 
Catculaiions 

Raw  waste  load 


TtOf  1— annual 

average  e»iuent 
data  'S  available 


Tier  2 — annual 

average  eflKjent 

data  IS  not 

available 


I  Annual  average 
I     effluents 


Annual  average 
effluefits. 
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Table  1— The  "Two-Tier"  Approach  for 
BCT  Industry  Categories  Effluent 
Level  Determinations— Continued 


Tables  2.-P0TW  Size  Distribution 


Tiw  1— annual 
average  eHiueni 
data  It  availabia 


Tiof  2— annual 

average  effluent 

data  IS  not 

available 


Best  practicable 

lecMnology 
(bPTi 

Best  conventional 
locfmoiogy 

(BCT) 

BCT  Benchmarks 
Raw  wasieioad 

Secor>dary 
treatmem 

Advanced 
secondary 


Annual  average 
effluenti 


Annual  a^rege 
effluents 


Annual  average 

eftluenta 
AnrHial  average 

effluents 

Annual  average 
•fftuents 


30-day  fnajtimum 
effluent 
limitations 

30-day  majiimurn 
effluent 
brrntaliona 


Aimual  average 

effluents 
30-day  maxKnum 

effluent 

Nrrwtations 
30-day  maximum 

effluent 

bmttabor^ 


This  approach  eHminates  the 
problems  caused  by  site-specific  factors. 
EPA  is  also  modifying  its  use  of  the 
POTW  cost  indices  to  mitigate  the 
distortions  in  the  indexed  BCT 
benchmarks.  The  following  section 
details  the  new  POTW  cost  estimation 
approach. 

III.  New  Data  and  Analysis 

A.  New  POTW  Cost  Data  and  Analysis 

1.  POTW  Cost  Data  in  the  BCT 

Methodology 

The  BCT  methodology  requires  that 
the  cost  and  level  of  reduction  of 
conventional  pollutants  for  industrial 
dischargers  be  compared  to  the  cost  and 
level  of  reduction  to  remove  the  same 
pollutants  by  publicly  owned  treatment 
works.  For  POTW  costs,  the  Agency  is 
essentially  retaining  the  same  approach 
used-in  the  October  1982  proposal 
(des(  ribed  at  47  FR  49196).  We  continue 
to  estimate  the  incremental  cost  to  reach 
advanced  secondary  treatment  for  five 
flow  sizes  of  POTWs.  The  major  change 
in  our  approach  is  that  we  are  now  using 
design  estimates  for  model  plants 
instead  of  the  empirical  data  used  at 
proposal. 

2.  Planned  Changes  in  Using  Cost  Data 

The  first  step  in  the  calculations  is  to 
determine  the  flow  sizes  for  which  we 
will  estimate  costs,  because  POTW 
costs  vary  with  flow  size.  Table  2 
presents  a  distribution,  by  flow,  of 
POTWs  in  the  United  States.  This 
distribution  is  based  on  the  number  of 
POTWs  operating  or  under  construction 
in  1980.  as  reported  in  the  "1980  Needs 
Survey"  (FRD-23;  EPA  430/^-81-008. 
February  10.  1981). 


Sin 

range  by  flow  (mgd) 

010 
0  105 

0106 
to 
1.05 

106 
to 
10.5 

106 

to 

50.2 

503 

A 
great- 

•r 

At 
plants 

Number 

ol 

plants 

5.021 

7.033 

2686 

<15           96  'l5.25i 

Total  flow 

259 

2.675 

8.636 

9.290     13.354    34.415 

Average 

flow 

00515 

03803 

3.290 

22  39 

1381 

2257 

lAieignting 

(actor 

0C75 

0777 

2567 

2700 

3680 

9999 

Sou«CE    The  1980  Needs  Survey  (FRD-23.  EPA  430/9- 
81-008   February  1981) 

The  POTW  cost  estimates  used  in  the 
proposal  were  based  on  cost  curves  for 
the  flow  range  of  1-50  million  gallons 
per  day  (mgd)  because  the  data  in  that 
range  were  most  reliable.  Four  plant 
sizes  were  used  to  represent  the  five 
size  categories  m  the  Needs  Survey.  We 
are  now  using  five  model  plant  sizes; 
each  is  approximately  equal  to  the 
average  flow  in  the  size  category.  For 
the  0-0.105  mgd  size  group,  the  model 
plant  is  0.052  mgd;  for  the  0.106-1.05  mgd 
size  group,  the  model  group  plant  is  0.38 
mgd;  for  the  1.06-10.5  mgd  size  group, 
the  model  plant  is  3.3  mgd;  for  the  10.6- 
50.2  mgd  size  group,  the  model  plant  is 
25  mgd;  and  for  the  50.2  and  greater  mgd 
size  group,  the  model  plant  is  140  mgd. 

The  POTW  cost  comparison  figure  is 
based  on  weightmg  the  cost  per  pound 
of  conventional  pollutants  removed  by 
POTWs  according  to  the  size 
distribution  of  POTWs  in  the  United 
States.  The  second  step,  therefore,  is  to 
determine  the  weighting  factor  for  each 
model  plant.  The  calculation  of 
weighting  factors  is  the  same  as  in  the 
proposal.  The  factors,  shown  on  the  last 
line  of  Table  2,  are  calculated  by 
dividing  the  total  flow  for  each  size 
group  by  the  total  flow  for  all  POTWs. 

As  in  the  proposal,  the  POTW  costs 
used  in  estimating  the  cost  of  pollutant 
removal  are  the  total  annual  costs  of 
constructing  and  operating  a  secondary 
treatment  plant,  and  the  total  annual 
costs  of  upgrading  that  system  to 
advanced  secondary  treatment.  We  are 
now  calculating  that  increment  usmg 
model  plant  costs.  Total  annual  costs 
include  capital  charges,  interest,  and 
operation  and  maintenance  costs. 
Capital  costs  are  amortized  over  30 
years  at  a  10  percent  interest  rate,  as 
defined  in  the  October  1982  proposal. 
The  model  plant  costs  are  indexed  to 
1976  third  quarter  dollars  and  to  other 
years'  dollars  to  facilitate  comparison  of 
the  benchmark  to  various  industry 
calculations. 

3.  Cost  Data  Previously  Used 

For  the  October  1982  proposal,  the 
Agency  based  its  estimates  of  POTW 


costs  on  information  from  two  EPA 
documents  (FRO  11.  EPA  430/9-80-003, 
April  1980  and  FRD  22,  EPA  430/9-81- 
004,  September  1981).  At  that  time,  those 
documents  provided  current  information 
regarding  the  costs  of  constructing  and 
operating  POTWs.  in  1983,  more  up-to- 
date  cost  information  was  available, 
and  on  June  2,  1983,  the  Agency  issued  a 
Notice  of  Availability  on  the  new  cost 
data;  the  notice  indicated  EPA's  intent 
to  use  the  new  data  to  promulgate  the 
BCT  methodology  (48  FR  24742). 

After  the  Notice  of  Availability  was 
published,  EPA  became  aware  that  the 
new  data  might  not  be  appropriate  for 
use  in  the  BCT  methodology.  In  the 
analysis  of  the  construction  cost  data,  it 
appeared  that  the  editing  criteria  that 
were  used  to  define  secondary 
treatment  systems  and  advanced 
secondary  treatment  systems  might 
have  been  inaccurate  or  inconsistent. 
The  cost  of  secondary  treatment  and 
advanced  secondary  treatment  may  also 
have  varied  substantially  due  to  site- 
specific  factors.  The  resulting  difference 
in  costs  between  secondary  treatment 
and  advanced  secondary  treatment 
might,  therefore,  have  been  unsuitable 
for  use  in  the  BCT  methodology.  The 
Agency  also  realized  that  the  data  used 
at  propsal  in  October  1982  might  be 
subject  to  similar  analytical  problems. 
Consequently,  in  September  1983,  the 
Agency  withdrew  the  newer  data  (48  FR 
44091)  to  further  evaluate  the  data  and 
determine  whether  the  data  are 
appropriate  for  the  BCT  methodology. 

ElPA  concluded  that  it  was  necessary 
to  use  a  different  data  source  for  POTW 
costs.  The  approach  we  are  using  is  to 
develop  POTW  model  plant  costs 
specifically  for  this  rulemaking. 

4.  Treatment  Level  Definitions  for  Model 
Plants 

The  model  plants  are  municipal 
wastewater  treatment  facilities  with 
specifications  for  size,  basic  design, 
general  operating  conditions,  and 
required  effluent  levels. 

The  design  criteria  for  secondary 
treatment  call  for  the  plant  to  start 
operating  in  1977,  which  parallels  the 
time  for  compliance  with  BPT  effluent 
limitations  guidelines  by  industrial 
dischargers.  Also,  the  specific  design 
criteria  for  the  model  plants  reflect 
technology  that  was  current  in  1977.  The 
maximum  30-day  effluent  limitations  for 
secondary  treatment  are  30  mg/1  BOD 
and  30  mg/1  TSS. 

The  design  criteria  for  advanced 
secondary  treatment  reflect  an  existing 
facility  being  modified  to  achieve  more 
stringent  effluent  levels.  The  Agency  set 
forth  three  effluent  levels  for  defining 
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advanced  secondary  treatment  For  each 
of  these  ef&uent  levels,  we  detennined  a 
treatment  technology  that  could  be  used 
to  upgrade  the  secondary  POTW  to  meet 
the  more  stringent  effluent  limits.  The 
three  effluent  levels  are;  (1)  20  mg/l  BOD 
and  20  mg/l  TSS.  (2)  15  mg/l  BOD  and 
15  mg/l  TSS.  and  (3)  10  mg/I  BOD  and 
10  mg/l  TSS. 

We  considered  the  frequency  of  each 
of  these  levels  in  data  from  more  than 
900  POTTWs  (EPA  430/9-81-004).  and  20 
mg/l  BOD  is  the  most  common  permit 
level  for  plants  beyond  secondary 
treatment.  For  this  reason,  the  Agency 
believes  that  the  best  definition  of 
advanced  secondary  treatment  is  20  mg/ 
1  BOD  and  20  mg/l  TSS,  and  the 
incremental  cost  calculations  described 
below  reflect  the  additional  technology 
needed  to  achieve  that  particular 
effluent  level. 

5.  Treatment  Technologies  for  Model 
Plants 

The  biological  treatment  technology 
we  specify  in  calculating  the  cost  of 
secondary  treatment  is  activated  sludge. 
Various  sludge  disposal  methods  are 
used,  depending  on  the  size  of  the  model 
plant. 

To  upgrade  the  secondary  POTW  to 
meet  effluent  limitations  of  20  mg/l  BOD 
and  20  mg/l  TSS,  the  treatment 
technology  is  chemical  addition.  We 
recognized  that  secondary  treatment 
plants  may  achieve  bettef  performance 
than  30  mg/l  BOD  and  30  mg/l  TSS  and 
might  intermittently  achieve  20  mg/l 
BOD  and  20  mg/l  TSS  without  additonal 
technology.  With  the  constraint  that  the 
existing  facility  was  built  in  1977. 
however,  the  Agency  believes  that 
consistent  performance  at  the  more 
stringent  level  can  only  be  achieved 
with  additional  treatment  and,  therefore, 
additional  cost.  To  upgrade  the  POTW 
to  15  mg/l  BOD  and  15  mg/l  TSS,  the 
additional  technology  is  filtration,  and 
to  achieve  10  mg/l  BOD  and  10  mg/l 
TSS,  the  additional  technolgy  includes 
both  filtration  and  chemical  addition.  To 
achieve  any  of  the  advanced  secondary 
limitations,  the  additional  technology  is 
added  to  the  secondary  POTW;  the 
additions  are  not  cumulative. 

6.  New  POTW  Cost  Data 

The  Agency  selected  four  firms  to 
estimate  the  model  plant  costs.  Each  is  a 
nationally  recognized  expert  in 
designing  municipal  wastewater 
treatment  facilities.  The  four  firms  are 
Sverdrup  and  Parcel  and  Associates, 
Inc.,  E.  C.  Jordan  Co..  Camp  Dresser  and 
McKee  Inc..  and  J.  M.  Smith  and 
Associates  Consulting  Engineers.  The 
first  three  firms  estimated  costs  for  the 
three  largest  model  plant  sizes.  The 


fourth  firm,  using  EPA  planning  level 
estimates,  provided  costs  for  the  two 
smallest  plant  sizes.  Each  firm  estimated 
costs  for  secondary  treatment  and  for 
each  of  the  upgrades  to  advanced 
secondary  treatment. 

A  summary  of  results  is  shown  in 
Table  3.  The  three  estimates  of  total 
annual  costs  for  secondary  treatment  for 
the  largest  model  plant  are  $43.0  million, 
$3a2  million,  and  $27.7  million.  While 
there  are  some  differences,  all  three  are 
valid  estimates  of  the  cost  of  achieving 
the  specified  effluent  level.  The  Agency 
believes  that  the  differences  in  cost 
estimates  are  explained  by  differences 
in  engineering  philosophies.  While  the 
basic  design  criteria  and  general 
operating  conditions  were  the  same  for 
ail  three  firms,  the  specific  design 
criteria  were  determined  by  each  firm, 
according  to  their  best  judgment, 
experience,  and  expertise.  Comparisons 
for  specific  processes  show  that 
differences  exist  in  the  choice  of 
equipment,  size  and  operating 
specifications  of  equipment,  structures 
that  house  the  processes,  and  plant 
layout.  These  differences  are  reflected 
by  differences  in  both  capital  and 
operating  costs. 

Table  3.— POTW  Total  Annual  Cost  Esti- 
mates TO  ACHIEVE  SECONOARV  TREATMENT 

AND  THE  Incremental  Cost  to  Upgrade 
TO  Advanced  Secondary  Treatment 

[1984  OoKan,  In  minions] 
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The  Agency  believes  that  each 
estimate  is  a  fair  representation  of  the 
cost  of  building  and  operating  a 
secondary  treatment  facility.  Similarly, 
we  believe  that  the  various  incremental 
costs  are  realistic  estimates  for 
upgrading  from  secondary  treatment  to 
advanced  secondary  treatment.  To 
calculate  the  benchmark,  therefore,  we 
should  use  all  of  the  firms'  estimates. 
The  following  section  describes  various 
methods  for  using  the  three  estimates  of 


total  annual  costs  for  the  three  largest 
plant  sizes.  The  smaller  model  plants, 
for  which  we  have  single  cost  estimates, 
are  then  incorporated  in  the  benchmark 
calculations  (see  Secion  IV). 

Each  firm  initially  provided  capital 
costs  and  operation  and  maintenance 
costs  expressed  in  1984  dollars.  These 
estimates  are  then  indexed  to  other 
years"  dollars,  from  1975  to  1984.  We 
used  the  same  basic  approach  to 
indexing  as  in  the  proposal  with  minor 
changes.  The  result  is  an  indexed  capital 
cost  and  an  indexed  operation  and 
maintenance  cost.  Then,  as  shown  in 
Table  3.  the  total  annual  cost  is 
calculated  as  the  sum  of  operation  and 
maintenance  costs  and  amortized 
capital  costs. 

7.  Approaches  for  Using  the  New  POTW 
Cost  Data 

The  Agency  is  considering  several 
statistical  approaches  to  consolidate  the 
data  from  the  three  firms.  By  using  all  of 
the  estimates,  we  are  best  able  to 
incorporate  each  firm's  engineering 
judgment. 

The  approaches  we  are  considering 
include  arithmetic  averages,  median 
values,  estimates  from  regression 
equations  of  each  firm's  data,  and 
regression  equations  combining  all  of 
the  data.  A  detailed  discussion  of  all  of 
the  approaches  and  the  results  are 
included  in  the  Record. 

Our  preferred  approach  is  to  compute 
mean  costs  (arithmetic  average)  for  each 
model  plant  size.  The  mean  incorporates 
all  of  the  data,  weights  each  firm's 
estimates  equally,  and  thus  represents 
the  average  of  the  best  estimates.  By 
using  this  approach,  we  have  a  single 
annual  cost  estimate  at  each  effluent 
level  and  at  each  flow  size.  Then,  the 
incremental  cost  to  be  used  in 
benchmark  calculations  is  the  additional 
cost  needed  to  upgrade  treatment  from 
secondary  to  advanced  secondary. 
Table  4  presents  a  summary  of  the 
incremental  costs  for  each  model  plant 
size,  based  on  the  mean  costs.  These 
values  are  used  to  calculate  the 
benchmarks  in  this  notice  (see  Section 
IV). 

The  benchmark  calculations  also 
require  an  estimate  of  the  pounds  of 
pollutants  removed  for  a  specific 
effluent  level.  As  stated  in  Section  II 
above,  the  Agency  is  considering  using 
the  long-term  average  effluent  level  for 
this  calculation.  Finding  the  long-term 
value  is  discussed  in  detail  in  Section 
!1I-B,  below. 
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Table  4.— Total  Annual  M^an  Cost 

[1976  doNara.  n  manna] 
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B.  New  POTW  Effluent  Data  and 
Analysis 

1.  Use  of  Long-Term  Average  Effluent 
Levels 

In  addition  to  the  new  POTW  cost 
data  discussed  in  Section  III-A,  the 
Agency  is  considering  using  a  different 
source  of  POTW  effluent  data  for 
calcuating  the  benchmarks.  Also,  as 
mentioned  in  Section  II,  the  Agency  is 
considering  using  long-term  average 
effluent  concentrations  instead  of  30- 
day  maximum  effluent  concentrations. 
The  long-term  averages  in  this  notice  are 
derived  from  actual  performance  data 
for  both  secondary  treatment  and 
advanced  secondary  treatment.  This 
section  describes  how  we  determine  the 
long-term  average  for  each  treatment 
level. 

2.  Analysis  of  POTW  Performance  Data. 

We  are  considering  using  performance 
data  from  a  data  base  that  includes 
information  from  more  than  900 
wasterwater  treatment  facilities.  The 
data  were  reported  by  the  Agency  in 
1981  and  represent  a  range  of  plant  sizes 
and  treatment  technologies  (FRD  22; 
EPA  430/9-81-004.  September  1981).  The 
focus  of  this  data  collection  effort  was 
POTW  operation  and  maintenance 
costs.  The  data  base  also  contains 
influent  and  effluent  BOD  and  TSS 
concentrations,  flow  data,  and  permit 
information.  Much  of  the  performance 
data  is  presented  in  monthly  averages 
for  12  consecutive  months.  These  data 
are  used  to  estimate  the  average 
concentrations  of  BOD  and  TSS  in  the 
effluent  wastewaters  of  well-operated 
POTWs  with  secondary  and  advanced 
secondary  treatment. 

The  long-term  performance  for 
secondary  treatment  is  based  on  the 
actual  performance  of  secondary 
treatment  plants  in  the  data  base.  We 
define  secondary  treatment  plants  with 
the  following  editing  criteria.  First,  the 
plants  with  less  than  12  months  of 
performance  data  are  excluded.  Second, 


the  plants  with  specialized  nutrient 
removal  as  part  of  their  treatment 
systems  are  excluded.  Third,  the  permit 
limitation  for  BOD  is  30  mg/l.  Fourth,  the 
actual  monthly  average  effluent  levels 
for  BOD  and  TSS  are  30  mg/l  or  lower. 
Fifth,  which  is  an  exception  to  the  fourth 
editing  criteria,  one  monthly  average 
effluent  value  of  either  BOD  or  TSS  can 
exceed  30  mg/l.  When  all  of  the 
conditions  are  met,  we  have  plants 
whose  permit  limitations  are 
characteristic  of  secondary  treatment, 
and  they  are  generally  in  compliance 
with  those  permits.  By  including  plants 
with  one  monthly  violation,  we  increase 
the  number  of  plants  in  the  group 
without  sacrificing  clarity  of  the 
secondary  treatment  definition.  The 
long-term  average  performance  for 
secondary  treatment  plants  is  then 
calculated  as  the  average  of  all  of  the 
monthly  performance  data  for  the  plants 
identified  as  secondary  treatment. 

EPA  recently  completed  another  study 
that  considers  the  definition  of 
secondary  treatment  by  effluent  level. 
This  information  is  included  in  the 
Record  (see  'Technical  Support 
Document  for  Proposed  Regulations 
under  section  304(d)(4),"  July  1983).  The 
Agency's  preliminary  analysis  indicates 
that  this  newer  information  is  consistent 
with  the  long-term  averages  used  here. 
Additional  information  on  specific 
POTW  performance  and  reliability 
studies  are  also  included  in  the  Record. 

A  similar  procedure  is  followed  to 
estimate  the  average  effluent  BOD  and 
TSS  concentrations  for  advanced 
secondary  treatment.  The  editing 
criteria  are  similar  to  those  used  to 
define  secondary  treatment  except  that 
the  permit  limitation  for  effluent  BOD  is 
20  mg/l.  The  permit  concentration  must 
be  achieved  for  both  BOD  and  TSS. 
except  for  one  monthly  violation  of 
either  BOD  or  TSS.  Then,  the  long-term 
average  is  the  average  of  actual 
performance  data  for  those  advanced 
secondary  treatment  plants.  The  same 
procedure  is  used  for  other  performance 
levels  of  advanced  secondary  treatment, 
such  as  15  mg/l  or  10  mg/l. 

In  addition  to  the  criteria  described 
above,  the  Agency  considered  other 
preformance-related  measures,  such  as 
the  percentage  of  design  flow  actually 
being  treated  by  the  plant,  the  BOD 
removal  percentage,  and  the  influent 
BOD  concentrations.  The  Agency's 
analysis  shows  these  other  criteria  are 
either  statistically  insignificant  or  not 
relevant  for  calculating  the  long-term 
performance  levels  for  the  BCT 
benchmarks. 

3.  Results  of  Long-Term  Performance 
Analysis 


A  summary  of  the  findings  is 
presented  in  Table  5.  For  secondary 
treatment  plants,  the  result  is  a  long- 
term  average  of  12.99  mg/l  BOD  and 
12.78  mg/l  TSS.  based  on  92  plants.  For 
advanced  secondary  treatment,  the  long- 
term  average  is  8.28  mg/l  BOD  and  8.02 
mg/l  TSS.  based  on  27  plants.  These 
long-term  effluent  levels,  rather  than  the 
30-day  maximum  values  used  at 
proposal,  are  used  to  calculate  the 
number  of  pounds  removed  at  each 
effluent  level. 

Table  5.— Long-Term  Average  Effluent 
Levels  for  POTWs 
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IV.  Summary  of  Benchmaric 
Calculations 

A.  POTW  Test 

The  first  test  compares  an  industry 
cost  for  removing  conventional 
pollutants  beyond  BPT  to  a  POTW  cost 
benchmark  for  removing  conventional 
pollutants  beyond  secondary  treatment. 
As  discussed  previously,  EPA  is 
considering  three  changes  that  affect  the 
calculations  presented  in  this  notice. 
First,  the  POTW  cost  estimates  are 
based  on  the  model  plant  costs.  Second, 
the  number  of  pounds  of  pollutants 
removed  by  POTWs  is  based  on  armual 
averages,  not  30-day  maximum  effluent 
levels.  Third,  the  definition  of  advanced 
secondary  treatment  for  a  POTW  is 
based  on  maximum  30-day  ef^uent 
limitations  of  20  mg/l  BOD  and  20  mg/l 
TSS. 

The  calculations  for  incremental 
annual  costs  are  discussed  in  Section 
III-A.  above.  The  number  of  pounds  of 
pollutants  removed  is  calculated  by 
multiplying  the  POTW  flow  by  the 
difference  in  pollutant  concentrations 
between  levels  of  POTW  performance. 
For  the  POTW  cost  benchmark,  the 
change  in  concentration  is  from 
secondary  treatment  to  advanced 
secondary  treatment.  Using  the  annual 
average  effluent  level,  this  change  in 
concentration  is  from  12.99  to  8-26  mg/l 
for  BOD  and  from  12.78  to  8.02  mg/l  for 
TSS  (as  shown  in  Table  5).  Thus,  the 
total  change  in  concentration  for  both 
pollutants  is  9.49  mg/l.  The  pounds  of 
pollutant  removed  for  each  of  the  model 
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plant  sizes  is  shown  in  Table  6.  The 
incremental  pollutant  removals  range 
from  1.5  thousand  pounds  per  year  for 
the  a052  mgd  model  plant  to  4.0  million 
pounds  per  year  for  the  140  mgd  model 
plant. 

Table  6  — tNCRCMCNTAL  Pou.uTA^fT  Remov- 
al; Seconoarv  Treatment  to  Advanced 
Secondary  Treatment 
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The  next  step  in  the  calculations  is  to 
determine  the  incremental  cost  of 
removal.  For  each  flow  size,  we  divide 
the  incremental  annual  cost  (Table  4)  by 
the  incremental  pollutant  removal  and 
weight  the  results  by  the  factors  shown 
in  Table  2.  These  calculations  are 
summarized  in  Table  7. 

Table  7— Summary  of  POTW  Benchmark 
Calculations:  Secondary  Treatment  to 
Advanced  Secondary  Treatment 


[1976  dollars  1 

Incre- 

mental 

WtfigW- 

Flew  stto 

annual 

annual 

Dollar 

Weight- 

ad 

wnsd) 

COM  (m 

ranx»al 

per 

ing 

dollara 

mil- 

pound 

laclor 

par 

Inns) 

Dounda) 

pound 

0  052 

0.0 

0.0015 

0 

0.0075 

0 

C38 „. 

00 

0110 

0 

0777 

0 

3  3  _.. 

105 

0954 

110 

2567 

028 

25   ...    ..    .. 

526 

723 

0  73 

2700 

20 

140   

2  43 

4.05 

0.60 

.3880 

.23 

Tow    .   . 

71 

The  result  of  this  series  of  planned 
changes  to  the  methodology,  in  1976 
third  quarter  dollars,  would  be  a  POTW 
benchmark  of  $0.71  per  pound.  The 
benchmark  is  indexed  for  other  time 
periods  in  Table  8.  If  the  analogous  cost 
per  pound  removed  for  industry  results 
in  a  value  that  is  lower  than  the  POTW 
benchmark,  the  industry  result  passes 
the  POTW  test  and  the  second  test  is 
considered. 

Table  8.— POTW  Benchmarks  for  Varkdus 
Time  Periods 
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The  final  POTW  benchmark  selected 
by  the  Agency  will  be  based  on  a 
consideration  of  the  possible  changes  to 
the  methodology'  discussed  in  this  notice 
and  on  the  public  comments  we  receive. 
Some  of  the  alternatives  discussed  in 
the  notice  would  increase  the  POTW 
benchmark.  For  example,  if  a  more 
stringent  definition  of  advanced 
secondary  treatment  were  selected, 
some  direct  dischargers  would  be  faced 
with  additional  controls  for 
conventional  pollutants  based  on  BCT. 
The  POTW  benchmarks  based  on  other 
alternatives  are  presented  in  the  Record. 

B.  Industry  Cosjt  Test 

For  the  second  test.  EPA  uses  an 
industry  cost  benchmark  that  compares 
the  cost  per  pound  of  removing 
conventional  pollutants  beyond 
secondary  treatment  to  the  cost  per 
pound  in  reaching  secondary  treatment. 
The  changes  that  would  affect  this 
calculation  are  the  same  as  those 
affecting  the  first  test  plus  one 
additional  change:  The  starting  point  for 
calculating  the  cost  per  pound  in 
reaching  secondary  treatment  is  raw 
wasteload  instead  of  primary  treatment. 
A  similar  change  would  be  made  for 
industry  calculations;  that  is,  each 
industry's  ratio  for  this  cost  test  would 
compare  the  cost  per  pound  of  removing 
pollutants  beyond  BPT  to  the  cost  per 
pound  of  reaching  BPT  from  their  raw 
wasteload.  The  following  paragraphs  in 
this  section  outline  the  calculations  for 
the  industry  cost  test,  based  on  the 
above  discussion. 

For  each  flow  size,  we  calculate  the 
following  ratio:  incremental  dollars  per 
pound  for  upgrading  secondary 
treatment  to  advanced  secondary 
treatment  divided  by  the  dollars  per 
pound  to  achieve  secondary  treatment 
from  raw  wasteload.  The  first  value  in 
this  ratio  is  the  incremental  cost  per 
pound  for  upgrading  secondary 
treatment  to  advanced  secondary 
treatment.  The  calculations  for  this 
incremental  cost  are  described  above 
for  the  first  test  (the  POTW  benchmark), 
and  a  summary  of  those  calculations  for 
each  flow  size  ia  shown  in  Table  7. 

The  second  value  in  the  ratio  is  the 
cost  per  pound  to  achieve  secondary 
treatment  from  raw  wasteload.  As  part 
of  the  new  cost  data,  we  have  estimates 
of  the  costs  to  achieve  secondary 
treatment,  and  these  costs  (originally 
shown  in  Table  4)  are  repeated  in  the 
second  column  of  Table  9. 


Table  9  — Incrememtal  Annual  Cost  per 
Pound  of  Removal:  Raw  Wasteload  to 
Secondary  Treatment 
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The  incremental  pollutant  removals 
are  again  calculated  by  multiplying  the 
POTW  flow  by  the  difference  in 
pollutant  concentrations.  The  influent 
concentration  for  raw  waste  at  the 
model  plants  is  estimated  to  be  210  mg/1 
BOD  and  210  mg/1  TSS.  The  "1980 
Needs  Survey"  reports  influent  BOD  and 
TSS  concentrations  of  205  and  230  mg/1, 
respectively.  Another  Agency  study 
("Fate  of  Priority  Pollutants  in  Publicly 
Owned  Treatment  Works,"  EPA  440/1- 
82-303,  September  1982)  reports 
concentrations  of  218  and  201  mg/1  for 
BOD  and  TSS,  respectively.  The  influent 
concentrations  we  are  using  here  (210 
and  210  mg/1)  are  based  on  the  Agency's 
interpretation  of  these  data,  and  these 
concentrations  are  annual  averages. 
Thus,  the  change  in  concentration  from 
raw  wasteload  to  secondary  treatment 
is  from  210  to  12,99  mg/1  for  BOD  and 
from  210  to  12.78  mg/1  for  TSS,  Thus,  the 
total  change  in  concentration  for  both 
pollutants  for  the  increment  of  raw 
waste  to  secondary  treatment  is  394,23 
mg/1.  This  change  in  concentration  is 
multiplied  by  flow  to  calculate  the 
number  of  pounds  removed  by 
secondary  treatment.  These  results  are 
shown  in  the  third  column  of  Table  9. 
The  dollar  per  pound  values  for  each 
size  are  then  calculated  by  dividing  the 
incremental  cost  by  the  incremental 
removal.  The  results  are  shown  in  the 
final  column  of  Table  9. 

The  remaining  industry  cost 
benchmark  calculations  are  summarized 
in  Table  10.  For  each  flow  size,  the  cost 
per  pound  for  the  increment  of 
secondary  treatment  to  advanced 
secondary  treatment  is  divided  by  the 
cost  per  pound  for  the  increment  of  raw 
waste  to  secondary  treatment.  Those 
cost  ratios  are  multiplied  by  the 
weighting  factors  for  each  size,  and  the 
total  of  the  weighted  ratios  is  the 
industry  cost  benchmark.  The  result,  if 
we  change  the  methodology  as 
described,  would  be  a  benchmark  of 
3,81.  If  the  analogous  ratio  for  an 
industry  subcategory  is  lower  than  3,81, 
it  would  pass  the  second  test. 
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Table  10— Summary  of  Industry  Cost 
Benchmark  Calculations 
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3  81 

The  final  industry  cost  bsaahmark, 
like  thePOTW  benchmark,  wilkbe 
selected  by  the  Agency  based  on  a 
consideration  of  the  possible  changes  to 
the  methodology  and  the  public 
comments  we  receive  in  response  to  the 
notice.  It  is  possible,  by  using  some  of 
the  alternatives,  that  the  industry  cost 
benchmark  will  be  higher  than  that 
showniin  this  notice.  If  the  final 
methodology  contains  a  higher  industry 
cost  benchmark,  then  it  is  also  possible 
that  more  industry  subcategohevmll. 
pass  the  BCT  cost  test  and  have  BCT 
effluen^limitations  more  striuBnt  than 
BPT.  ^^ 

V.  Results- of  Industry  CbaqpaBsons 

A.  Statvs  and  Background 

As  stated  in  Section  I,  this  notice 
presents  the  results  of  the  two  BCT  cost 
tests  for  some  secondary  industries  and 
for  two  primary  industries: 
Pharmaceutical  Manufacturing  and  Pulp, 
Papw;  and  Paperboard.  The  results  in 
this  section  are  based  on  the 
methodology  and  benchmaric 
calculations  described  in  earlier 
sections  of  this  notice.  Different 
decisions  on  the  methodological  issues 
diseoassd  in  this  notice  would  lead  to 
different  benchmarks  and  hence, 
different  effects  on  iadustries. 

B.  Secondary  Industries 

One  major  purpose  of  the  October 
1982  proposal  was  to  review  BAT 
limitations  that  had  been  established  for 
the  secondary  industries.  Some 
subcategories  were  excluded  from  the 
proposal  because  the  Agency  rejected 
the  candidate  BCT  technologies  due  to 
technical  or  economic  impact 
considerations.  The  subcategories  that 
were  excluded  from  analysis  in  1982 
proposal  for  those  reasons  are  also 
excluded  here.  The  reader  is  referred  to 
that  notice  for  further  discussion.  The 
results  of  the  current  analysis  appear  in 
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Table  11.  The  calculations  for  each  As  noted  in  Section  IL  the  BCT  test  is 

mdustry  subcategory  (i.e.,  the  industry  performed  for  secondary  industries  by 

values  that  are  compared  to  the  comparing  the  af>propriat«  benchmarks 

benchmarks)  are  inchided  in  the  Record,  to  the  costs  and  removals  associated 

Table  11  is  a  summary  of  whether  the  with  the  previous  BAT  limitetions.  If  the 

industry  calculations  exceed  the  BAT  level  of  control  passes  the  BCT 

benchmarks.  ,est,  then  BCT  is  set  equal  to  BAT.  If  the 

^         ,,      „  BAT  level  fails,  then  BCT  is  set  equal  to 

I^I'L^tT  ?"'  ''"~'^'  '^^^^'       BPT-  ^°'  ™«"y  of  the  secondary 

FOR  BCT  EFFLUE^,T  LtMiTATtoy  G».D€u.«s        industry  Subcategories,  th.  effluent  dti. 

^  ^        ~  is  limited  to  30-day  maximum 

concentrations;  long-term  average 

Equal      concentrations  are  not  available.  In 
^T       thosecases.  the  appropriateiPOTW 
benchmarks  are  the  second  tier 
benchmarks,  which  are  based  on  30-day 
meximum^oiicentrattonfl.  Thus,  the 
~"'      comparisons  of  industry  calculalions  to 
benchmarks  are  made  of  a  consistent 

~ basis.  The  second  tier  POTW 

benchmark,  in  1875  dollars,  is  $0.34  per 
pound,  and  the  second  tier  industry  cost 

bsnchmark  is  1.67. 

The  results  indicate  that  establishing 

— —      BCT  limitations  at  the  BAT  levd  of 
ZZ      control  would  be  reasonable  for  eight 

subcategories;  that  is,  eight 
__        subcategories  pass  both  BCT  tests.  The 
Agency  estimates  that  total  annual  costs 
for  compliance  would  be  $5  million  (1982 
dollars).  In  the  Octaiierl982  proposal, 
the  Agency  determined  the*  the  same 

eight  subcategories  would  have  BCT 

x     limitations  established  at  the  BAT  level 
of  control. 

X 

J^      C.  Primary  Industries 

Table  12  presents  the  results  of  the 
BCT  cost  tests  for  the  Pulp,  Paper,  and 
Paperboard  industry  and  for  the 

—  PharmaceuticalManufacturinftiudustry. 
EPA  pEoposed  BCT  limitations  far  the 
Pharmaceutical  Manufacturing  industry 
in  a  separate  notice  on  November  26, 
1982  (47  FR  53584).  Then,  in  a  Notice  of 
Availability  on  March  9, 1984.  EPA 
announced  its  intention  to  revise  the 
proposed  BCT  limitations  (49  FR  8967). 

—  The  cost  data  and  industry  calculations 
that  underlie  the  results  for 

*      Pharamaeeutical  Manufacturing  in 
Table  12  may  not  necessarily  reflect  all 

—  of  the  comments  the  Agency  has 
received  in  response  to  the  Notice  of 
Availability.  Similarly,  the  cost  data 

used  for  the  Pulp,  Paper,  and 

—  Paperboard  industry  are  not  final  and 
~      may  also  be  revised.  The  results  in 

Table  12,  therefore,  are  preliminary  and 
may  change  when  the  Agency  completes 
its  analysis  of  compliance  costs  for 
those  industries  in  response  to  prior 
comments.  The  results  are  also 
dependent  on  the  final  choice  of 
methodology. 
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Table  12  —Primary  Industry  Results  for 
BCT  Effluent  Limitation  Guidelines 


BCT  test 


Indusky  lubcalagory 


Pus 

(techooto- 
gy  optioo) 


Fail 


PULP  PAPER  AND  PAPERBOARD— 
PART  *30 

Urt>t8«rfiad  Knn      

P«p«rtx3«nJ  trom  wasfepapar 

OissolvwiB  Kraft  

Martiot  btMchw)  KrrtI „. 

BCT  Mot  had  Kimli 

Fne  bteactiad  Kr»«  

Pioargrada  lulfite  (bkw  pit  wash) 

Dissotving  suMla  pUp 

Gfoundwood— TMP 

GroundtKod — CMN  paper  . 


Xd).. 


X  (1).. 


X  (1).. 


X 


Groun(*<iood — Fine  papers 

Soda _ „... 

Dem* 

Nonrtagrated— Fme  pepars. 

Noomiagrsled— Tissue  papers.. 
Tssue  tram  wastapeper  . 


Papargrade  sulfta  (*urti  prt  wash) 

Unbleached  Kraft  and  sarrKhamcaL 

Serwchenscal ._ „ 

Wasiepepar— Molded  prtjducts     

Noo»i«egrated— F«or     and     noowoven 


Nonin<egra«ed— I  igtilwu-ght  paper 

Nonmtegraled — PapertxMrd 

PHARMACeLrrK>LS 
MANUFACTURING— PART  *39 

Farmeotation 

Extraction 

Cheoncal  synthesis „ 

Mixmg/ compounding  tormulatioo 


X(1).„_ 


X  (1). 

X  (1). 

X  (1).. 

X  (1.  4-)_ 

X  (1) 

X  (1).. 


X  <1.  2*).. 

xiirii^ 


Where  more  than  one  BCT  technology  optx5n 
passes  the  BCT  lost,  an  asterisk  C)  indicates  tna  option  EPA 
plaiis  »  select  See  text 

The  most  stringent  technology  option 
that  passes  the  BCT  test  provides  the 
basis  for  setting  BCT  Hmitations.  Where 
more  than  one  technology  option  passes 
for  a  subcategory,  an  asterisk  in  Table 
12  denotes  the  most  stringent  option.  If 
all  technology  options  fail  the  BCT  test, 
then  BCT  limitations  for  that 
subcategory  will  be  set  equal  to  BPT. 

If  the  BCT  methodology  is  revised  as 
indicated  in  previous  sections,  the 
results  for  the  primary  industries 
indicate  that  ten  subcategories  of  Pulp, 
Paper,  and  Paperboard  industry  pass 
both  BCT  tests;  hence,  BCT  limitations 
for  those  subcategories  would  be  more 
stringent  than  BPT.  The  Agency 
estimates  that  total  annual  costs  for 
these  subcategories  would  be  $80 
milhon  (1982  dollars).  In  the  October 
1982  proposal,  four  subcategories  were 
designated  for  BCT  limitations  more 
stringent  than  BPT. 


BCT  limitations  more  stringent  than 
BPT  would  also  be  reasonable  for  two 
subcategories  in  the  Pharmaceutical 
Manufacturing  industry.  Total  annual 
costs  for  the  Pharmaceutical 
Manufacturing  industry  would  be 
estimated  to  be  $7  million  (1982  dollars). 

VI.  Request  for  Comments 

EPA  invites  public  participation  in 
response  to  this  Notice  of  Data 
Availability.  Additional  information  on 
the  new  data  and  the  alternatives 
considered  is  available  in  the  Record. 
EPA  has  compiled  some  of  the 
supporting  reports  and  analysis  in  a 
document,  "Selected  Background 
Documents  for  the  Notice  of  Data 
Availability  for  BCT  Methodology."  The 
Agency  alerts  the  public  to  the 
availability  of  this  information,  which 
may  be  obtained  by  calling  or  writing  to 
Ms.  Dena  Caldwell,  Ejivironmental 
Protection  Agency  (WH-586),  401  M 
Street,  SW.,  Washington,  D.C.  20460, 
(202)  382-5397.  The  Agency  is 
particularly  interested  in  receiving 
comments  on  the  following  issues. 

1.  The  BCT  methodology  involves  a 
chain  of  numerous  steps.  In  this  notice 
we  discuss  each  of  the  steps  in  the 
methodology,  the  changes  we  are 
considering  making  to  those  steps,  and 
our  reasons  for  making  those  changes. 
The  results  of  the  methodology  are 
highly  sensitive  to  decisions  on  the 
individual  steps.  Some  decisions,  in  fact, 
could  result  in  substantially  different 
benchmarks  requiring  different  levels  of 
control  than  would  the  benchmarks 
presented  in  this  notice.  The  Agency 
solicits  comment  on  the  appropriateness 
of  the  results  that  flow  from  the  changes 
we  are  considering.  In  particular,  we 
solicit  comment  on  the  level  of  the 
benchmarks. 

2.  POTW  costs  are  based  on  design 
estimates  for  model  plants  instead  of  the 
empirical  data  used  at  proposal.  The 
Agency  solicits  comment  on  the 
development  of  the  model  plants  and  the 
underlying  technical  assumptions  for 
secondary  treatment  and  advanced 
secondary  treatment. 

3.  The  Agency  is  considering  a  variety 
of  statistical  approaches  for  using  the 
model  plant  cost  estimates.  The  results 


in  this  notice  are  based  on  using  the 
mean  cost  for  each  performance  level. 
The  Agency  solicits  comments  on  this 
choice  of  approach. 

4.  The  Agency  is  considering  using 
long-term  average  effluent  levels  instead 
of  30-day  maximum  effluent  levels  for 
calculating  the  benchmarks.  For  this 
notice,  we  use  an  extensive  data  base  of 
POTW  performance  data  to  determine 
the  long-term  averages  for  secondary 
treatment  and  advanced  secondary 
treatment.  We  solicit  comment  on  the 
editing  criteria  used  to  define  secondary 
treatment  and  advanced  secondary 
treatment  plants.  We  are  also  interested 
in  supplemental  information  to  EPA's 
data  base  or  alternative  sources  of  data 
for  determining  long-term  POTW 
performance  for  both  secondary 
treatment  and  advanced  secondary 
treatment  plants. 

Alternative  data  bases  must 
demonstrate  that  the  plants  are 
representative.  Further,  the  data  base 
must  contain  daily  or  monthly 
performance  data  for  at  least  one  year 
for  both  BOD  and  TSS.  and  it  must 
specify  the  design  effluent  levels  for 
BOD  and  TSS.  While  not  essential,  the 
following  information  would  be  helpful: 
description  of  treatment  technology, 
influent  characteristics,  permit 
limitations  for  BOD  and  TSS,  design 
capacity,  and  actual  flow.  If  commenters 
wish  to  provide  data  that  can  be  used  to 
supplement  EPA's  data  base,  the  same 
data  requirements  apply.  We  wish  to 
emphasize  the  need  for  the  data  to  be 
representative  of  secondary  or 
advanced  secondary  treatment. 

5.  The  Agency  is  considering  defining 
advanced  secondary  treatment  with  30- 
day  maximum  effluent  limitations  of  20 
mg/1  BOD  and  20  mg/1  TSS.  These  . 
concentrations  are  the  most 
representative  of  the  values  specified  in 
permits  of  advanced  secondary 
treatment  facilities.  The  agency  Invites 
comment  on  the  use  of  this  performance 
level  for  advanced  secondary  treatment. 

Dated:  August  29. 1984. 

Henry  L.  Longest  11. 

Acting  Assistant  Administrator,  Office  of 
Water. 
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37056 


37103 
37102 


37061 
37060 


37203 


37139, 
37140 


37139 


37142 
37165 


37130 


37174, 
37175 


37129 
37130 

37130 


Agricultural  Marketing  Servic* 

RULES 

Lemons  grown  in  Arizona  and  California 

PROPOSED  RULES 

Milk  marketing  orders: 
Iowa 
Nebraska-Western  Iowa 

Agriculture  Department 

See  Agricultural  Marketing  Serv)ce;  Federal  Grain 
Inspection  Service;  Food  Safety  and  Inspection 
Service;  Forest  Service;  Rural  Electrification 

Administration. 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Procedures  and  practices: 

Disposition  of  seized  personal  property 

Personal  property  and  forfeiture;  statement  of 

procedural  rules 
NOTICES 
Organization,  functions,  and  authority  delegations: 

Associate  Director  (Law  Enforcement) 

Army  Department 

NOTICES 

Meetings: 
Medical  Research  and  Development  Advisory 
Committee  (2  documents) 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  from 

NOTICES 

Procurement  list,  1984;  additions  and  deletions 

Bonneville  Power  Administration 

NOTICES 

Industrial  incentive  rate;  implementation 
Residential  weatherization  contract  amendments 

Census  Bureau 

NOTICES 

Meetings: 
American  Economic  Association  Census 
Advisory  Committee  et  al. 

Centers  for  Disease  Control 

NOTICES 

Meetings: 

Mine  Health  Research  Advisory  Committee 
(NIOSH)  (2  documents) 

Civil  Aeronautics  Board 

NOTICES 

Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly  applications 
Hearings,  etc.: 
Westates  Airlines 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
New  Jersey 


Commerce  Department 

See  Census  Bureau;  Foreign-Trade  Zones  Board; 
International  Trade  Adminiatration;  National 
Oceanic  and  Atmospheric  Administration. 

Comptroller  of  Currency 

PROPOSED  RULES 
37246     Securities  Exchange  Act  disclosure  rules 


Customs  Service 

RULES 

Organization  and  functions;  field  organization. 

ports  of  entry,  etc.; 

Philadelphia,  PA;  Final  rule  and  r«que8t  for 

comments 
NOTICES 

Tariff  reclassification  petitions,  etc.: 

Athletic  shoes 


37057 


37204 


Defense  Department 

See  also  Army  Department;  Navy  Department. 
NOTICES 

37139  Agency  information  collection  activities  under 
ONfB  review  (Tender  of  Service,  etc.) 

Drug  Enforcement  Administration 

RULES 
37059     Reporting  and  recordkeeping  requirements 

Education  Department 

RULES 

Postsecondary  education 
37325         Endowment  grant  programs;  Final  rule  and 
request  for  comments 
NOTICES 

37140  Agency  information  collection  activities  under 
0MB  review 

Meetings: 
37142         Intergovernmental  Advisory  Council  on 
Education 


Employment  Standards  Administration 

NOTICES 

37236     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (AL,  AR, 
CT,  DE,  DC.  KY,  MD,  MS.  NJ.  NM,  OK,  OR,  PA. 

TX.  and  WA) 

Energy  Department 

See  Bonneville  Power  Administration;  Energy 
Information  Administration;  Federal  Energy 
Regulatory  Commission. 

Energy  Information  Administration 

NOTICES 
37143     .Natural  gas,  high  cost;  alternative  fuel  pnce 
ceilings  and  incremental  price  thresholds 
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37064 
37328 


37064 
37066 
37070 

37065 

37166 

37165 
37167 


37110 
37111 
37109 


37093 


37125 


37171 

37171 

37167 

37206, 

37207 


Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources,  etc.: 

New  York;  authority  delegation 

Petroleum  dry  cleaners 
Air  programs;  approval  and  promulgation;  various 
States: 

North  Carolina;  authority  delegation 
Hazardous  waste: 

Identification  and  listing;  exclusions 
Superfund  program: 

National  oil  and  hazardous  substances 

contingency  plan;  National  priorities  list  update 
Water  pollution  control;  State  underground 
injection  control  programs: 

North  Dakota 
NOTICES 

Air  pollution;  control  techniques  guideline 
documents;  availability,  etc.: 

Volatile  organic  liquid  storage  in  floating  and 

fixed  roof  tanks;  VOC  emissions 
Environmental  statements;  availability,  etc.: 

Agency  statements;  weekly  receipts 
Meetings: 

State-FIFRA  Issues  Research  and  Evaluation 

Group  Working  Committees 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Piper 

Airworthiness  standards: 
Human  exposure  to  impact;  draft  advisory 
circular,  and  agency  crash  dynamics  program 

Rulemaking  petitions;  summary  and  disposition 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments:    '^ 

California 
PROPOSED  RULES 
Radio  stations:  table  of  assignments: 

California;  withdrawn 

NOTICES 

Hearings,  etc.: 

Dragon  Communications.  Inc..  et  al. 

Full  Gospel  Church  of  the  Living  God,  Inc.,  et  al 

Neisler,  Scott,  et  al. 
Meetings;  Sunshine  Act  (2  documents) 


Federal  Deposit  Insurance  Corporation 

NOTICES 
37207     Meetings:  Sunshine  Act  (2  documents) 

Federal  Emergency  Management  Agency 

NOTICES 

37173     Agency  information  collection  activities  under 

OMB  review 

Disaster  and  emergency  areas- 
37173         Colorado 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
37056         Rate  of  return  on  common  equity;  generic 
determination;  rehearing 


37144, 

37145 

37146 

37146, 

37147 

37147. 

37148 

37148 

37149 

37148 

37149 

37149, 

37150 

37150 

37150 

37151 

37152 
37152 
37152 

37153 
37153 
37153 
37154 
37154 
37155 

37208 


37055 


NOTICES 

Hearings,  etc.: 

ANR  Pipeline  Co.  (3  documents) 

Arizona  Public  Service  Co. 

Central  Vermont  Public  Service  Corp.  (5 

documents) 

Columbia  Gas  Transmission  Corp.  [2  documents] 

Consumers  Power  Co  / 

K  N  Energy,  Inc. 

Kansas  Power  &  Light  Co. 

Mountain  Fuel  Resources,  Inc. 

Northwest  Central  Pipeline  Corp.  (2  documents) 

Pacific  Power  &  Light  Co. 

Panhandle  Eastern  Pipe  Line  Co. 

Southwestern  Power  Administration  (2 

documents) 

Tennessee  Gas  Pipelme  Co. 

Texas  Eastern  Transmission  Corp. 

Transcontinental  Gas  Pipe  Line  Corp.  (2 

documents) 

Trunkline  Gas  Co. 

Union  Electric  Co. 

Wisconsin  Power  &  Light  Co. 

Yankee  Atomic  Electric  Co, 

Zenith  Natural  Gas  Co. 
Hydroelectric  applications  (Southern  California 
Edison  Co.  et  al.) 
Meetings;  Sunshine  Act 

Federal  Grain  Inspection  Service 

RULES 

Administration: 
Definitions;  correction 


Fish  and  Wildlife  Service 

RULES 

Hunting  and  sport  fishing: 
37093         Open  areas  list;  addition  of  fifteen  national 
wildlife  refuges 
NOTICES 

37180     Endangered  and  threatened  species  permit 

applications 
37180,    Marine  mammal  permit  applications  (2  documents) 
37181 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
37059         Chloramphenical  oral  solution;  approval 

withdrawn 
37058         Dexamethasone  acetate,  nitrofurathiazide. 

griseofulvin,  undecylenic  acid  and  tetracaine 
hydrochloride  otic  suspension 
Human  and  animal  drugs: 
37058         Antibiotic  drugs;  updating  and  technical  changes; 
correction 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

37176  Fulvidex  Otic  Suspension;  approval  withdrawn 

37177  Tevcocin  (chloramphenicol)  Oral  Solution: 
approval  withdrawn 

Food  for  human  consumption; 
37176         Green  beans,  canned;  identity  standard 
deviation;  market  testing  permit 

Laser  variance  approvals,  etc.: 
37175         Laser  Productions  et  al. 
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37103 


37132 
37131 
37131 
37133 
37133 
37132 


37127 
37127 

37306 


37091 


37174 


37180 


37137 
37134 
37136 


37187 
37186 


Food  Safety  and  Inspectton  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Inspection  legend;  authorization  to  manufacture 
brands  or  other  marking  devices 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
Illinois 
Michigan 
New  Hampshire 
Oklahoma 

Rhode  Island  -  • 

Washington 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Western  spruce  budworm  insect  control 
Wolf  Creek  Valley  winter  sports  site.  Sdn  Juan 
National  Forest,  Colo. 

National  Environmental  Policy  Act;  proposed 

implementation 

General  Services  Administration 

RULES 

Property  management: 
Utilization  and  disposal;  screening  of  excess  real 
property 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau;  Minerals  Management 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

NOTICES 

Environmental  statements;  availability,  etc.: 
Federal  coal  management  program;  scoping 
meetings  [Editorial  Note:  For  a  document  on  this 
subject,  see  entry  under  Land  Management 
Bureau.] 

Meetings: 
Auburn  Dam  Task  Force  Committee 

International  Trade  Administration 

NOTICES 

Antidumping: 

Pads  for  woodwind  instrument  keys  from  Italy 
Countervailing  duties: 

Portland  hydraulic  cement  from  Costa  Rica 
Scientific  articles;  duty  free  entry: 

Wayne  State  University  et  al." 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations: 
intent  to  engage  in 
Finance  applications 


Justice  Department 

See  also  Drug  Enforcement  Administration. 
NOTICES 

Pollution  control;  consent  judgments: 
37187         Armstrong  World  Industries,  Inc. 
37187         City  of  Sandpoint  and  State  of  Idaho 

l^txK  Department 

See  Employment  Standards  Administration; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

RULES 

Oil  and  gas  leasing: 
37356        Onshore  operations 

NOTICES 

Classification  of  public  lands: 
37182,        California  (2  documents) 
37183 

Environmental  statements;  availability,  etc.: 
37181,        Federal  coal  management  program;  scoping 
37182         meetings  (2  documents) 

Exchange  of  public  lands  for  private  lands: 

37184  Colorado 

37185  Wyoming  (Nebraska) 
Geothermal  resource  areas: 

37184  California 
Meetings: 

37185  Salt  Lake  District  Multiple  Use  Advisory  Council 
Resource  management  plans/environmental  impact 
statements: 

37184         Box  Elder  County,  UT 

Legal  Services  Corporation 

NOTICES 
37209     Meetings;  Sunshine  Act 

Minerals  Management  Service 

RULES 
37336     Federal  Oil  and  Gas  Royalty  Management  Acf 
implementation 
NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

37186  Tenneco  Oil  Exploration  &  Production 

National  Institutes  of  Health 

NOTICES 

37177  Advisory  committees,  annual  reports  filing; 
availability,  etc. 

Meetings: 
37179         National  Cancer  Institute 

37178  National  Institute  of  Allergy  and  Infectious 
Diseases 

37179  National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke 

37179        National  Library  of  Medicine 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Marine  mammal  permit  applications,  etc: 
37137         International  Trading  &  Shipping  Agency.  Inc. 

Navy  Department 

NOTICES 

Meetings: 
37140         Naval  Academy, 


Board  of  Visitors 


VI 
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37188 
37190 


37055 


37092 


37128 
37128 


37197 
37198 


37200 
37201 
37199 


37202 


37203 
37202 


Nuclear  Regulatory  Commission 

MOnCES 

Environmental  statements;  availability,  etc.: 
37196         Union  Carbide  Subsidiary  B.  Inc. 

Occupational  Safety  and  Heaitiv  Administration 

NOTICES 

Meetings:  ' 

37188         Occupational  Safety  and  Health  Federal 
Advisory  Council 


Pension  and  Welfare  Benefit  Programs  Office  ^ 

NOTICES 

Employee  benefit  plans:  prohibited  transaction 
exemptions: 

Smith,  Randall  W.,  M.D.,  A.P.C..  et  al. 

Southmark  Realty  Advisers,  Inc. 

Personnel  Management  Office 

RULES  \ 

Pay  administration: 

Prevailing  rate  systems;  premium  pay.  creditable 

service  entitlements,  etc. 
Voting  rights  program: 

Georgia;  final  rule  and  request  for  commpnts 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Electric  Power  Cooperative.  Inc. 
Oglethorpe  Power  Corp 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

Continental  Home  Finance  Corp. 

TCW  Asset  Management  Co. 
Self-regulatory  organizations:  proposed  rule 
changes; 

Boston  Stock  Exchange,  Inc. 

New  York  Stock  Exchange,  Inc. 

Pacific  Stock  Exchange.  Inc. 

State  Department 

NOTICES 

Meetings; 

International  Commission  for  the  Conservation 
Atlantic  Tunas,  United  States  National  Section 
Advisory  Committee 

International  Radio  Consultative  Committee 
Shipping  Coordinating  Committee  (2  documents] 

Surface  Mining  Reclamation  and  Enforcement 
Office  1 

RULES  I 

Permanent  program  submission;  various  States: 

37062  Texas;  suspension  and  deadline  extension 

37063  Wyoming;  deadline  extension 

Textile  Agreements  Implementation  Committer 
Nonccs 

Cotton,  wool,  and  man-made  textiles; 
37138         Mexico 

Export  visa  requirements;  certification,  etc  • 
37138         Philippines 


Transportation  Department 

See  Federal  Aviation  Administration. 

Treasury  Department 

See  also  Alcohol  Tobacco  and  Firearms  Bureau; 
Comptroller  of  Currencv:  Customs  Service. 

NOTICES 

37203  Agency  information  collection  activities  under 
OMB  review 

Veterans  Administration 

NOTICES 

37205     Advisory  committees,  annual  reports;  availability 

37204  Agency  information  collection  activities  under 
OMB  review 

Meetings;  \ 

37205  Structural  Safety  of  Veterans  Administration 
Facilities  Advisory  Committee 

37205  Wage  Committee 


Separate  Parts  In  This  Issue 


Part  II 
37236      Department  of  Labor.  Employment  Standards 

Administration,  Wage  and  Hour  Division 
J 

Part  III 
37246     Department  of  the  Treasury,  Comptroller  of  the 

Currency 

Part  IV 
37306     Department  of  Agrirulturt>.  f-orcsi  Service 

Part  V 
37325     Department  of  Education 

Part  VI 

37328     Environmental  Protection  Agency 

Part  VII  i 

37336     Department  of  the  Interior.  Minerals  Management 
Service 

Part  VIII 
37356     Department  of  the  Interior.  Bureau  of  Land 
Management 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
PravaWng  Rate  Syatams 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  revises  and 
updates  Civil  Service  regulations  on  the 
Prevailing  Rate  Systems  to  implement 
existing  law  and  to  make  the  regulations 
more  clear  and  up  to  date.  These 
revisions  add  a  new  section  on  payment 
of  premium  pay  for  Federal  Wage 
System  (FWS)  employees  working 
flexible  and  compressed  work  schedules 
(5  U.S.C.  8331(13)  and  8332(b)(5));  clarify 
creditable  service  entitlements;  and 
clarify  environmental  differentials  and 
their  relationship  to  basic  pay.  These 
changes  either  implement  new  law  or 
are  editorial  in  nature;  they  do  not 
involve  any  policy  changes. 

EFFECTIVE  DATE:  October  22. 1985. 

FOB  FURTHER  INFORMATION  CONTACT 

Richard  W.  Newbold,  (202)  632-7830. 

SURPLEMENTARY  INFORMATION:  At  49  PR 
602  dated  )anuary  5. 1984,  the  Office  of 
Personnel  Management  proposed  this 
regulation,  with  a  60-day  comment 
period.  This  regulation  revises  and 
updates  the  basic  provisions  of  the 
Prevailing  Rate  Systems  under  sections 
5343  and  5346  of  title  5.  United  States 
Code,  as  amended  by  Pub.  L  92-392, 
August  19, 1972.  Responses  were 
received  from  two  labor  organizations 
and  one  agency — no  additions, 
deletions,  or  changes  were 
recommended. 


Executive  Order  12291,  Federal 
Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  are  editorial  changes  that 
will  affect  only  employees  of  the  Federal 
Government. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
E>onald  [.  Devine, 

Director. 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

Accordingly,  OPM  amends  Part  532  of 
Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Section  532.417  is  amended  by 
revising  paragraphs  (c)(4)  and  (c)(6)  and 
adding  (c)(9)  to  read  as  follows: 

§532.417    WIthin-grade  Incraaaea. 

(c)  *  •  * 

(4)  A  period  of  military  service  when: 
(i)  An  employee  is  on  leave  of 
absence  to  perform  such  service  and 
returns  to  pay  status  through  the 
exercise  of  a  restoration  right  provided 
by  law.  Executive  order,  or  regulation: 
or 

(ii)  A  former  employee  is  reemployed 
with  the  Federal  Service  not  later  than 
52  calendar  weeks  after  separation  from 
such  service  or  hospitalization 
continuing  thereafter  for  a  period  of  not 
more  than  one  year.  Military  service 
means  honorable  active  service  in  the 
Armed  Forces,  in  the  Regular  or  Reserve 
Corps  of  the  Public  Health  Service  after 
June  30, 1960,  or  as  a  commissioned 
officer  of  the  Environmental  Science 
Services  Administration  after  June  30, 
1961,  but  does  not  include  service  in  the 
National  Guard,  except  when  ordered  to 
active  duty  in  the  service  of  the  United 
States. 
*         *         •        •        * 

(6)  Time  during  which  an  employee  is 
performing  service,  which  is  creditable 


under  section  8332(b)  (5)  or  (7)  of  titles. 
United  States  Code; 
•        •        *        *        • 

(9)  Time  during  which  an  employee  is 
temporarily  employed  by  another 
agency  in  a  position  covered  by  this 
subpart. 

2.  In  S  532.511,  paragraph  (c)  is  revised 
to  read  as  follows: 

S532.J11    Envlf  onmentol  dWferentlala. 

(c)  Basic  pay.  Environmental 
differential  pay  is  part  of  basic  pay  and 
shall  be  used  to  compute  premium  pay 
(pay  for  overtime,  holiday,  or  Sunday 
work)  from  which  retirement  deductions 
are  made  and  group  life  insurance  is 
based.  It  is  not  part  of  basic  pay  for 
purposes  of  lump-sum  annual  leave 
payments  and  severance  pay  nor  is  its 
loss  an  adverse  action. 

3.  Section  532.513  is  added  to  Part  532 
to  read  as  follows; 

S  532.513    FlexiMe  and  comprMaad  work 
achedulea. 

Federal  Wage  System  employees, 
other  than  Nonappropriated  Fund 
employees  of  the  Armed  Forces  as 
defined  in  5  U.S.C.  2105(c),  who  are 
authorised  to  work  flexible  and 
compressed  worii  schedules  under 
sections  6122  and  6127  of  5  U.S.C.  shall 
be  paid  premium  pay  in  accordance 
with  the  provisions  of  subchapter  II  of 
chapter  61  of  btle  5,  United  States  Code. 
Subpart  D  of  Part  610  of  this  title 
supplements  that  subchapter  and  must 
be  read  with  it. 

(5  U.S.C.  5343) 
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DEPARTMENT  OF  AGRICULTURE 
Fadaral  Grain  Inspactlon  Sarvic* 
7  CFR  Part  aoo 
Dafinltiona 

Correctjon 

In  FR  Doc.  84-24225  beginning  on  page 
36067  in  the  issue  of  Friday,  September 
14, 1984,  make  the  following  corrections: 

§800.0    [Corractad] 

1.  On  page  30066,  third  column,  "of 
should  read  "or"  in  the  third  line  of 
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S  800.0(bK5).  and  in  the  fourth  line  of 
§  800.0(b)(7). 

2.  On  page  36071.  first  column,  in  the 
fourth  line  of  S  800.0(b)(83).  "889"  should 
read  "88". 
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AgrfculturaJ  Marketing  Service 

7CFRPart910 

(Lemon  Reg.  482) 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

SUMMAMV:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
230,598  cartons  during  ^e  period 
September  23-29. 1984.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

EFFECnvi  DATE:  September  23,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS.  USDA,  Washington.  DC. 
20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  pohcy  currently  in  effect.  The 
committee  met  publicly  on  September 
18. 1984,  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  lemon  demand  is  steady. 


It  is  furtherjound  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  e^'fective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona.  Lemons. 

PART  910— (AMENDED] 

Section  910.782  is  added  as  follows: 

§  910.782    Lemon  Raguiatlon  482. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  23. 
1984.  through  September  29.  1984.  is 
established  at  230.598  cartons. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Dated;  September  19, 1984. 
Thomas  R.  Claris, 

Acting  Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Sen.' ice. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission    i 

18  CFR  Part  371 

I  Docket  Nos.  RM80-36-001;  RM80-36-002; 
and  RM8O-36-0031 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Electric 
Utilities  : 

Issued:  September  17.  1984. 
agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  Rehearing  for 
Purposes  of  Further  Consideration. 


final  rule  that  added  a  new  Part  37  to 
establish  procedures  for  determining 
benchmark  rates  of  return  on  common 
equity  for  jurisdictional  electric  utilities 
and  for  applying  them  in  individual 
cases. 

In  this  order,  the  Commission  grants 
rehearing  of  its  decision  solely  for  the 
purpose  of  further  consideration. 

effective  date:  September  17, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  A.  Wolgel,  Office  of  the  General 
Counsel,  Rulemaking  and  Legislative 
Analysis,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  D.C.  20428.  357-8033. 

SUPPt^MENTARY  INFORMATION: 

Before  Commissioners:  Raymond  ). 
OConnor.  Chairman;  Georgians  Sheldon, 
A.  G.  Sousa.  Oliver  G.  Richard  III  and 
Charles  G.  Staion. 

On  July  18, 1984,  the  Federal  Energy- 
Regulatory  Commission  (Commission) 
issued  a  final  rule  on  the  generic 
determination  of  rate  of  return  on 
common  equity  for  electric  utilities.  49 
FR  29946  (July  25, 1984)  (Order  No.  389, 
Docket  No.  RM8O-36-000).  This  rule 
established  procedures  for  determining 
benchmark  rates  of  return  on  common 
equity  for  jurisdictional  electric  utilities 
and  for  applying  them  in  individual 
cases. 

The  Commission  has  received  three 
timely  petitions  for  rehearing  on  this 
final  rule. '  To  have  sufficient  time  to 
consider  the  issues  in  these  petitions, 
the  Commission  will  grant  rehearing  of 
the  final  rule  solely  for  the  purpose  of 
such  further  consideration.  This  action 
does  not  constitute  a  grant  or  denial  of 
any  petition  on  its  merits,  either  in 
whole  or  part.  As  provided  in  §  385.713 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.713),  no 
answers  to  these  petitions  will  be 
entertained  by  the  Commission  because 
this  Order  does  not  grant  rehearing  on 
any  substantive  issue. 


SUMMARY:  On  July  18, 1984,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  389,  a 


'  The  petitions  are:  (1)  Petition  for  Rehearing  by 
Allegheny  Electnc  Cooperative.  Inc..  North  Carolina 
Electric  Membership  Corporation.  Northeast  Texas 
Electric  Cooperative.  Inc..  Oglethorpe  Power 
Corporation.  Old  Dominion  Electric  Cooperative. 
Inc..  Seminole  Electric  Cooperative.  Inc..  South 
Mississippi  Electric  Power  Association.  Southern 
Maryland  Electric  Cooperative.  Inc..  and  Wolverine 
Electnc  Cooperative  (DocVet  No.  RM80-3e-0(n):  (2) 
Application  of  the  Edison  Electric  Institute  for 
Rehearing  of  Order  No.  389  (Docket  No.  RM80-3e- 
002):  and  (3)  Motion  to  Intervene  Out  of  Time  and 
Petition  for  Rehearing  of  the  Attorney  General  of 
the  State  of  Rhode  Island  (Docket  No.  RM80-3e- 
003). 


4 

Federal  Regirter  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Rulet  and  RegulatJom 


S7BS7 


By  the  Commitsion. 
Lob  D.  Cathell. 

Acting  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Ssrvica 
19  CFR  Part  101 

[T.D.  •4-195) 

Change  In  ttM  Customs  Service  Field 
Organization;  PtHladelphia 
Consolidation 

agency:  U.S.  Customs  Service. 
Treasury. 

ACTiOH:  Final  rule  and  solicitation  of 
comments. 


summary:  This  document  amends  the 
Customs  Regulations  to  change  the 
Customs  Service  field  organization  by 
consolidating  the  Philadelphia  and 
Chester,  Pennsylvania,  and  Wilmington, 
Delaware,  ports  of  entry  into  a  single 
port  of  entry  with  headquarters  in 
Philadelphia.  The  consolidated  port  area 
includes  the  geographical  territory  of  the 
existing  three  ports  and  the  geographical 
limits  of  the  City  of  Salem,  New  Jersey. 
Because  Salem  was  not  part  of  the 
original  proposal  and  thus,  the  public 
was  unable  to  comment  upon  this 
aspect,  comments  are  invited  regarding 
Salem's  inclusion  within  the 
consolidated  port  area  of  Philadelphia. 
EFFECTIVE  DATES:  The  consolidation  will 
be  effective  October  22, 1984.  However, 
comments  regarding  the  inclusiqn  of 
Salem  New  Jersey,  within  the 
consolidated  port  area  of  Philadelphia, 
Pennsylvania,  will  be  received  on  or 
before  November  20, 1984 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch.  Room  2428, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW..  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Coleman,  Office  of 
Inspection,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-566-8157). 

Background 

»«^W-«««B*TARY  INFORMATION:  As  part 
of  a  continuing  program  to  obtain  more 
efficient  use  of  its  personnel,  facilities, 
and  resources,  and  to  provide  better 
service  to  carriers,  importers,  and  the 
public.  Customs  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  August  5, 1983  (48  FR  35666). 


proposing  to  amend  {  101.3(b),  Ciutoms 
Regulations  (19  CFR  l01J(b)).  by 
consolidating  the  Philadelphia  and 
Chester,  Pennsylvania,  and  Wilmington, 
Delaware,  ports  of  entry  into  a  single 
port  of  entry  with  headquarters  in 
Philadelphia.  The  consolidated  port  area 
would  have  included  the  geographical 
territory  of  the  existing  three  ports. 

One  particular  benefit  for  Customs  is 
that  reimbursable  travel  expenses 
would  be  reduced  7S-80  percent  while 
the  Customs  response  time  would  be 
decreased.  Vessel  entry  activities  would 
be  reduced  substantially  for  both  vessel 
agents  and  the  shipping  industry.  Vessel 
entrance  and  clearance  would  be 
facilitated  for  both  vessel  agents  and 
their  accoimts  at  reduced  costs. 

Five  comments  were  received  in 
response  to  the  proposal.  Four 
commenters  objected  to  any  reduction  in 
service  at  Chester.  However,  there  %vill 
be  no  reduction  in  service.  Customs 
service  will  continue  to  be  provided  at 
Chester,  as  appropriate,  after  the 
consolidation.  The  fifth  comment  was 
from  the  Bureau  of  the  Census,  regarding 
the  possible  loss  of  individual  port 
vessel  statistics  after  the  consolidation. 
Census  and  Customs  personnel  will 
resolve  this  issue. 

These  amendments  differ  slightly  from 
the  notice  proposing  the  change  in  that 
the  geographical  limits  of  the 
consolidated  port  area  of  Kiiladelphia 
have  been  extended  to  include  Salem. 
New  Jersey.  Because  Salem  was  not  part 
of  the  original  proposal,  and  thus,  the 
public  was  unable  to  comment  upon  this 
aspect  comments  are  invited  regarding 
Salem's  inclusion  within  the 
consolidated  port  area  of  Philadelphia. 
If  any  changes  are  required  after 
analysis  of  any  comments  received, 
another  document  will  be  published  in 
the  Federal  Register.  Thus,  this 
document  amends  S  101.3fb).  Customs 
Regulations  (19  CFR  101.3(b)).  to  change 
the  Customs  field  organization  by 
consolidating  the  Philadelphia  and 
Chester.  Pennsylvania,  and  Wilmington, 
Delaware,  ports  of  entry  and  the 
geographical  territory  of  Salem.  New 
Jersey,  into  a  single  port  of  entry  with 
headquarters  in  Philadelphia. 

Changes  in  the  CuBtoms  Service  Held 
Organizadon 

Under  the  authority  vested  in  the 
President  by  section  1  of  the  Act  of 
August  1, 1914,  38  Stat.  623,  as  amended 
(19  U.S.C.  2),  and  delegated  to  the 
Secretary  of  the  Treasury  by  Executive 
Order  No.  10289,  September  17, 1951  (3 
CFR  1949-1953  Comp.,  Ch.  II)  and 
pursuant  to  authority  provided  by 
Treasury  Department  Order  No.  101-5 
(47  FR  2449).  the  geographical  Hmits  of 


the  consolidated  port  of  Philadelphia, 
Pennsylvania,  are  as  foUows: 

The  ports  of  Philadelphia, 
Pennsylvania  (comprising  the  territory 
within  th^  corporate  Hmits  of 
I%iladelphia,  Pennsylvania,  Camden. 
Gloucester  Qty,  and  Salem,  New  Jersey, 
the  territory  within  the  limits  of  the 
Boroughs  of  Brooklawn.  National  Park, 
and  Paulsboro.  and  the  Townships  of 
West  Depdford  and  Greenwich,  all  in 
New  Jersey,  the  Borough  ef  Folcroft  and 
the  Townships  of  Darby  and  Tinicum, 
all  in  Pennsylvania,  and  the  territory 
between  die  Delaware  River  and  U.S. 
Highway  No.  13.  in  Bucks  County, 
Pennsylvania,  from  the  corporate  limits 
of  Philadelphia  to  and  including 
Morrisville,  Pennsylvania,  and  the 
territory  between  the  Delaware  River 
and  U.S.  Highway  No.  130  and  U.S. 
Highway  No.  208,  in  Camden. 
Burlington,  and  Merow  Counties,  New 
Jersey,  from  the  corporate  limits  of 
Camden.  New  Jersey,  to  and  including 
Trenton.  New  Jersey),  Chester. 
Pennsylvania  (comprising  the  territory 
within  the  corporate  lioiits  of  Chester, 
Pennsylvania,  the  territory  within  the 
limits  of  the  Boroughs  of  Marcus  Hook, 
Trainer,  Upland.  Parkside.  Eddystone, 
and  the  Town^ps  of  Lower  Chicbestw 
and  Ridley,  all  in  Pennsylvania,  and  the 
territory  extending  along  the 
Peniuylvania  side  of  the  Delaware  River 
from  Darby  Creek  to  the  Delaware  State 
line,  a  distance  of  approximately  10 
miles),  and  Wilmington.  Delaware 
(comprising  the  territory  within  the 
corporate  limits  of  Wilmington. 
Delaware,  the  territory  within  the  limits 
of  New  Castie,  Newport  and  Claymont 
Delaware,  and  the  territory  within  the 
limits  of  Cameys  Point  and  Deep  Water 
Point  New  Jersey,  and  the  territory  lying 
between  U.S.  Highway  No.  13  and  the 
Delaware  River,  from  the  corporate 
limits  of  Wilmington  to  the  Chesapeake 
and  Delaware  Canal,  Delaware). 

Comments 

While  adopting  these  amendments, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commissioner  of  Customs  relating 
specifically  to  die  inclusion  of  Salem, 
New  Jersery.  within  the  consolidated 
port  area  of  Philadelphia.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with 
S  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2428,  Washington. 
D.C.  20229.  If  any  changes  are  required 
after  analysis  of  any  comments  received 


37«n 


( 

Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Rules  and  Regulations 


regarding  the  inclusion  of  Salem,  New 
lersey.  within  the  Philadelphia  port 
consolidation,  another  document  will  be 
published  in  the  Federal  Register. 

Exacudva  Order  12291 

Because  these  amendments  relate  to 
the  organization  of  the  Customs  Service, 
pursuant  to  section  l(a)(3]  of  E.0. 12291. 
it  is  not  subject  to  that  Executive  Order. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  requlatory  flexibility  analysis  (5 
U.S.C  003.  604)  are  not  applicable  to 
these  amendments.  Customs  routinely 
establishes,  expands,  and  consolidates 
Customs  ports  of  entry  throughout  the 
United  States  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although 
this  change  may  have  a  limited  effect 
upon  some  small  entities  in  the 
Philadelphia  and  Chester,  Pennsylvania; 
Wilmington.  Delaware;  and  Salem,  New 
Jersey;  areas,  it  is  not  expected  to  be 
significant  because  the  extension  of  the 
limits  of  Customs  ports  of  entry  in  other 
locations  has  not  had  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  to  the  extent 
contemplated  by  the  Regulatory 
Flexibility  Act.  Accordingly,  it  is 
certified  under  the  provisions  of  section 
3  of  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b))  that  the  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  numne.-  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  James  S.  Demb,  Regulations  Control 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Lists  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Imports,  Organization. 

Amendments  to  the  Regulations 
PAirr  101— GENERAL  PROVISIONS 


S101J    [AnMndad] 

To  reflect  this  change,  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  in  i  101.3(b),  Customs  Regulations 
(19  era  101.3(b)),  in  the  Philadelphia, 
Pennsylvania.  Customs  district  of  the 
Northeast  Region,  is  amended  in  the 
following  manner 

1.  By  removing  the  words 
"PHILADELPHL\,  PA.,  including 
Camden  and  Gloucester  City,  N.J.,  and 
territory  described  in  E.O.  7840,  Mar.  15. 
1938;  3  ra  687;  T.D.  53738  and  T.D. 
54303,"  under  the  column  headed  "Ports 


of  entry"  and  inserting,  in  their  place, 
the  words  "PHILADELPHIA- 
CHESTER.  PA.  AND  WILMINGTON. 
DEL,  including  Camden,  Gloucester 
City,  and  Salem,  N.J.,  and  territory 
described  in  TX).  84- 

2.  By  removing  the  words  "Chester, 
Pa.  (E.O.  7706,  Sept.  11, 1937;  2  FR 
1848],". 

3.  By  removing  the  words 
"Wilmington.  Del.,  including  territory 
described  in  TJ).  54202  (E.O.  4496,  Aug. 
12, 1926).".       j 

WUIiam  van  Raab, 

Commissioner  of  Customs. 

Approved:  September  7, 1984. 
John  M.  Walker.  Jr., 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc  e*-25112  Fllad  9-20-M:  8:45  ami 
BIUJNQ  COOE  4t2«»-(»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  446  and  546 
IDocketNo.83N-0285| 

Antibiotic  Drugs;  Updating  and 
Technical  Changes;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Final  rule:  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
final  rule  that  amended  that  antibiotic 
drug  regulations  by  making  corrections, 
updatings,  and  minor  noncontroversial 
technical  changes  in  certain  regulations 
providing  for  accepted  standards  of 
antibiotic  and  antibiotic-containing 
drugs  for  human  and  veterinary  drugs. 
This  document  corrects  several  sections 
in  which  certain  sentences  were 
inadvertently  omitted  from  the  text. 

EFFECTIVE  DATE:  September  21, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Eckert  Center  for  Drugs  and 
Biologies  (HFN^IS),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4290. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  83-30122  appearing  on  page  51292 
in  the  issue  of  Tuesday,  November  8, 
1983.  the  following  corrections  are  made. 

1.  On  page  51293  in  the  second 
column: 


§  449.167    IConvcted] 

a.  In  §  446.167  Oxytetracycline 
hydrochloride  capsules,  paragraph  (b)(3) 
is  corrected  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 
"The  quantify  Q  (the  amount  of 


oxytetracycline  dissolved)  is  60  percent 
within  30  minutes  and  85  percent  within 
60  minutes." 

§446.181d    [Corrected] 

b.  In  i  446.181  d  Tetracycline 
hydrochloride  tablets,  paragraph  (b)(3) 
is  corrected  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 
"The  quantity  Q  (the  amount  of 
tetracycline  hydrochloride  dissolved)  is 
60  percent  within  30  minutes  and  85 
percent  within  60  minutes." 

§446.181e    [Corrected] 

c.  In  S  448.181e  Tetracycline 
hydrochloride  capsules,  paragraph  (b)(4) 
is  corrected  by  adding  two  sentences  at 
the  end  of  the  paragraph  to  read  as 
follows:  'The  quantity  Q  (the  amount  of 
tetracycline  hydrochloride  dissolved), 
except  for  the  500-milligram  capsule,  is 
60  percent  within  30  minutes  and  85 
percent  within  60  minutes.  For  the  500- 
milligram  capsule,  the  quantity  Q  is  50 
percent  within  30  minutes.  70  percent 
within  60  minutes,  and  85  percent  within 
90  minutes." 

§  546.1  lOd    [Corrected] 

2.  On  page  51294  in  the  first  column,  in 
§  546.110d  Chlortetracycline 
hydrochloride  tablets,  paragraph  (b)(4) 
is  corrected  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 
"The  quantity  Q  (the  amount  of 
tetracycline  hydrochloride  dissolved)  is 
60  percent  widiin  30  minutes  and  85 
percent  within  60  minutes." 

Dated;  September  17. 1984. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FK  Doc  84-Z5103  Filed  S-20-84:  B:«S  am| 
BILUNQ  COOE  41C0-01-M 


21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Subject  to 
Certification;  Dexamethasone  Acetate, 
Nitrofurathlazlde,  Qrlseofuhrin, . 
Undecyienic  Acid  and  Tetracaine 
Hydrochloride  Otic  Suspension 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
section  which  reflects  approval  of  a  new 
animal  drug  application  (NADA)  held  by 
Schering  Corp.  providing  for  topical  use 
of  a  prescription  otic  suspension 
containing  dexamethasone  acetate, 
nitrofurathiazide,  griseofulvin, 
undecyienic  acid,  and  tetracaine 
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hydrochloride  for  treating  cats  for  otitis 
externa.  In  a  notice  published  elsewhere 
in  this  issue  of  the  Federal  Register,  FDA 
if  withdrawing  approval  of  this  NADA. 
EFFECTIVE  DATE:  October  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jnh.n  K.  Augsburg,  Center  for  Vetennary 
Medicine  (HFV-216],  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443^«)93. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Schehng's 
NADA  12-890  for  Fulvidex*  Otic 
Suspension.  This  document  removes  the 
regulation  that  reflects  approval  of  this 
NADA. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs,  topical 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

§524.541    [Removed] 

Thei'.'fure,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Slat.  345-347  (21  U.S.C.  360b(e);)  anj 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director  of  the  Center  for  Veterinary 
Medicine  (21  CFR  5.84),  Part  524  is 
amended  by  removing  §  524.541 
Dexamethasone  acetate, 
nitrofyrathiazide.  griseofulvin. 
undecylenic  acid,  tetracaine 
hydrochloride  otic  suspension. 

Effective  date:  October  1,  1934. 

(Sec.  512(e),  82  Stat.  34^-347  (21  U.S.C. 
360b(eJ)) 

Ddted:  September  14, 1984. 
Lester  M,  Crawford, 

Director.  Center  for  Veterinary  Medicine. 

|FR  Doc  84-25101  Filed  9-20-84   8  45  am) 
BILLING  CODE  416IMI1-M 


21  CFR  Part  555 

Chloramphenicol  Drugs  for  Animal 
Use;  Chloramphenicol  Oral  Solution; 
Removal  of  Regulation 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  removing  that 
portion  of  the  animal  drug  regulations 
which  reflects  approval  of  the  new 
animal  drug  application  (NADA) 
providing  for  prescription  use  of 
chloramphenicol  oral  solution  in  dogs 
for  treatment  of  infections  of  the 


respiratory  and  urinary  tract,  and 
enteritis  and  tonsillitis  caused  by 
susceptible  organisms.  The  sponsor 
International  Multifoods  Corp., 
requested  withdrawal  of  approval. 
EFFECTIVE  DATE:  October  1,  1984. 
FOR  FURTHER  INFORMATION  CONTACT 
lohn  K.  Augsburg.  Center  for  Veterinary 
Medicine  (HFV-216),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 
SUPPLEMENTARY  INFORMATION:  In  8 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  International 
Multifoods'  NADA  55-003  for  Tevcocin  » 
(chloramphenicol)  Ordi  Solution  for 
prescription  use  in  dogs.  The  sponsor 
voluntarily  requested  withdrawal  of 
approval  because  the  product  is  no 
longer  being  marketed.  This  document 
amends  the  animal  drug  regulations  to 
remove  that  portion  of  21  CFR  555.n0c 
reflecting  approval  of  the  NADA. 

List  of  Subjects  in  21  CFR  Part  555 

Animal  drugs,  Antibiotics, 
chloramphenicol. 

PART  555— CHLORAMPHENICOL 
DRUGS  FOR  ANIMAL  USE 

d  555. 110c    [Amended] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U  S.C.  360b(e]])  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegafed  to  the 
Director  of  the  Center  for  Veterinary 
Medicine  (21  CFR  5.84),  Part  555  is 
amended  in  §  555.110c  Chloramphenicol 
oral  solution  in  paragraph  (c)(2)(i)  by 
removing  the  sponsor  number  "012518". 

Effective  date:  October  1,  1984. 

(Sec.  512(e).  82  Stat.  345-347  (21  L'.S.C. 
360b(el)) 

Dated:  September  14.  1984. 

Lester  M.  Crawford. , 

Director.  Center  for  Veterinary  Medicine. 

iFK  Doc  S«-ZS09«  FiW  9-20-84  8:44  lirj 
BILUNG  COOC  4ieO-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1304  •   ' 

Records  and  Reports  of  Registrants; 
Changes  In  Registrant  Requirements 

agency:  Department  of  Justice.  Drug 
Enforcement  Administration, 
ACTION:  Final  rule. 


SUMMARY:  This  is  a  Final  Rule  issued  by 
the  Deputy  Assistant  Administrator  of 


the  Office  of  Diversion  Control.  Drug 
Enforcement  Administration  amending 
21  CFR  1304.38(a)  to  include  reporting 
requirements  for  categories  of  drugs 
which  are  listed  in  Schedules  III  and  IV 
of  the  Psychotropic  Convention  of  1971. 
and  Sichedule  IV  of  the  Single 
Convention  on  Narcotic  Drugs  of  1961. 
An  amendment  to  1304.39(b}  to  simplify 
and  reduce  the  current  reporting  system 
and  the  removal  of  reporting  under 
1304.40. 

EFFECTIVE  DATE:  September  21, 1984. 

FOR  FURTHER  INFOflMATKM  CONTACT: 

Alfred  A.  Russell.  Chief.  Regulatory 
Support  Section.  Office  of  Diversion 
Controls.  Drug  Enforcement 
Administration.  Department  of  Justice. 
Washington.  D.C.  20537,  (202-633-1570). 
SUPPLEMENTARY  INFOftMATKMC  A  notice 
was  published  in  the  Federal  Register  on 
November  8.  1983  (48  PR  51329). 
proposing  rulemaking  to  include 
reporting  requirements  for  categories  of 
drugs  which  are  listed  in  Schedules  III 
and  IV  of  the  Psychotropic  Convention 
of  1971  and  Schedule  IV  of  the  Single 
Convention  on  Narcotic  Drugs  of  1961, 
simplifying  the  current  reporting  system, 
discontinuing  a  portion  of  the  reporting 
burden  and  providing  an  opportunity  for 
any  interested  party  to  submit 
comments  or  objections  in  writing 
regarding  the  proposal  on  or  before 
January  9. 1984. 

One  comment  in  response  to  the 
proposal  was  received  from  Hoffman-La 
Roche,  Inc.,  Nutley,  New  Jersey. 
Hoffman-La  Roche  was  concerned  that 
the  proposal  was  not  consistent  with  the 
changes  in  the  reporting  requirements 
included  in  the  ARCOS  Reporting 
Manual  (October,  1982)  and  that  the 
Psychotropic  Convention  requires  only 
yearly  reports  where  the  proposal  set« 
quarterly  reports.  Based  upon  those 
comments,  Hoffman-La  Roche  proposed 
that  the  rule  should  be  more  specific  and 
the  information  should  be  collected  on  a 
yearly  basis. 

It  appears  that  Hoffman-La  Roche 
misunderstood  the  proposal.  The 
amendments  are  consistent  with  the 
existing  regulations  which  set  the 
general  reporting  requirements  with  the 
specific  reporting  instructions  set  forth 
in  the  ARCOS  Reporting  Manual.  Due  to 
the  complexities  of  the  reporting  system, 
the  detailed  reporting  instructions 
cannot  be  set  forth  in  the  regulations; 
the  regulations  merely  set  the  overall 
requirements.  These  amendments, 
though  more  generally  stated,  are 
consistent  with  the  ARCOS  Reporting 
Manual. 

The  yearly  reporting  to  the 
International  Narcotics  Control  Board  is 
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requind  under  tiie  Psycliotropic 
Coaventum;  Iwwever,  yearly 
subenssions  have  always  been  required 
under  the  Sin^e  Convention  on  Narcotic 
Drugs.  The  quarterly  reporting  set  forth 
in  the  proposed  rule  is  to  ensure  that  the 
voluminous  information  can  be 
collected.  coUated.  input  into  the 
computer  system,  quality  controlled  and 
analyzed  in  a  timely  manner  for 
submission  to  the  international  bodies 
each  year.  This  activity  could  not  be 
performed  in  a  timely  manner  if  reported 
only  on  a  yearly  basis.  In  addition, 
yeariy  reporting  for  only  a  portion  of  the 
information  would  be  inconsistent  with 
the  quarterly  reporting  on  the  remaining 
information  and  would  result  in 
confusion  for  the  reporting  industry. 

List  of  Subjects  in  21  CFR  Part  1304 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

No  further  comments  nor  objections 
were  received,  nor  were  there  any 
requests  for  a  hearing,  and  in  view 
thereof,  under  the  authority  vested  in 
the  Attorney  General  by  21  U.S.C.  821 
and  871(b)  as  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Office  of  Diversion  Control,  the  Deputy 
Assistant  Administrator  hereby  orders 
that  Part  1304  of  Title  21,  Code  of 
Federal  Regulations  be  amended  as 
follows; 

1.  Section  1304.38  is  amended  by 
revising  the  introductory  text  of  the 
section  and  paragraph  (a),  and  adding 
the  OMB  control  number  to  the  end  of 
this  section  to  read  as  follows: 

§  1304.U    Reports  from  manufacturers  of 
bulk  matariais  or  dosaga  units. 

Each  person  who  is  registered  to 
manufacture  controlled  substances  in 
bulk  or  dosage  form  shall  report  as 
follows: 

(a)  Substance  covered.  Reports  shall 
include  data  on  each  controlled 
substance  listed  in  Schedules  I  and  II, 
on  each  narcotic  controlled  substance 
listed  in  Schedules  III.  IV  and  V.  and  on 
each  psychotropic  controlled  substance 
listed  in  Schedules  III  and  IV  as 
identified  below: 

Schedule  m 

(1)  Benzphetamine; 

(2)  Cyclot)arb«»al: 

(3)  Clutethimide; 

(4)  Methylprylon:  and 

(5)  Phendimetraaine. 

Schedule  IV 

(1)  Barbital; 

(2)  Diethylproprion  (Amfepramone): 

(3)  Ethchiovynol; 

(4)  Etbinamale: 


(5)  Lefetamine  (SPA): 

(6)  Mazindol: 

(7)  Meprobamate: 

(8)  Methylphenobarbital; 

(9)  Phenobarbital; 

(10)  F>hentermine:  and 

(11)  Pipradrol. 

Data  shall  be  presented  in  such  a 
manner  as  to  identify  the  particular 
form,  strength,  and  trade  name,  if  any.  of 
the  product  containing  the  controlled 
substance  for  which  the  report  is  being 
made.  For  this  purpose,  persons  filing 
reports  shall  utilize  the  National  Drug 
Code  Number  assigned  to  the  product 
under  the  National  Drug  Code  System  of 
the  Food  and  Drug  Administration. 
*        •        •        *        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1117-0003) 

2.  Section  1304.39  is  amended  by 
revising  paragraph  (6)  and  adding  the 
OMB  control  number  to  read  as  follows: 


§  1304.39 
latielers. 


Reports  from  packagers  and 


(b)  Transactions  reported.  Reports 
shall  provide  data  on  each  acquisition  to 
inventory  (identifying  whether  it  is,  e.g., 
by  purchase  or  transfer,  return  from  a 
customer,  or  supply  by  the  Federal 
Government  and  each  reduction  from 
inventory  (identifying  whether  it  is,  e.g.. 
by  sale  or  transfer,  sampling,  theft, 
destruction,  or  seizure  by  Government 
agencies).  These  reports  shall  be  filed 
every  month  not  later  than  the  15th  day 
of  the  month  succeeding  the  month  for 
which  it  is  submitted;  except  that  a 
registrant  may  be  given  permission  to 
file  more  frequently  or  less  frequently 
(but  not  less  than  quarterly),  depending 
on  the  number  of  transactions  being 
reported  each  time  by  that  registrant. 
•         •         •         t         * 

(Approved  by  the  Office  of  Management  and 
Biidsef  under  OMB  Control  No.  1117-0003) 

§1304.40    iRemoved] 

§§  1304.41  and  1304.42    (Redesignated 
§§1304.40  and  1304.41] 

3.  Section  1304.40,  Reports  from 
importers  and  exporters  is  hereby 
removed  and  existing  §5  1304.41  and 
1304.42  are  hereby  redesignated 
§§  1304.40  and  1304.41.  respectively. 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  final  rule  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  This 
action  effects  an  overall  reduction  in 
registrant  reporting  requirements. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(B)  of  the  Executive  Order  12291. 
this  action  has  been  submitted  for 


review  by  the  Office  of  Management 
and  Budget,  and  approval  of  that  Office 
has  been  requested  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501.  et  seq. 

Dated:  August  27, 1984. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
O/Vers/on  Control,  Drug  Enforcement 
Administration. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

26  CFR  Part  601 

(T.D.  ATF-184] 

Statement  of  Procedural  Rules 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury, 
ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  reflects  a 
functional  shift  within  ATF  for 
responsibility  for  and  management  of 
seized  personal  property  and  forfeiture 
regulations  from  ATFs  regional 
administrative  offices  to  its 
Headquarters'  Office  of  Law 
Enforcement. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  September  21,  1984. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Frank  W.  Nickell  or  Gayle  P.  Miller. 
Planning  and  Analysis  Staff,  Office  of 
Law  Enforcement,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20226  (202-566-7123). 
SUPPLEMENTARY  INFORMATION:  In  order 
to  provide  maximum  efficiency  in  the 
processing  of  seized  property, 
responsibility  for  the  seized  property 
and  forfeiture  functions  has  been 
centralized  in  AFT  Bureau 
Headquarters'  Office  of  Law 
Enforcement.  Therefore,  the  regional 
administrative  officer,  who  previously 
managed  this  function,  no  longer  has 
this  authority.  The  authority  for 
administering  this  regulation  now 
resides  with  the  Director  of  ATF  or  his 
delegate  in  ATF  Headquarters'  Office  of 
Law  Enforcement,  under  a  Treasury 
memorandum  dated  September  16, 1983. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
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becauae  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C  553  or  any 

other  law. 

Executive  Order  12291 

Because  this  document  relates  to 
agency  organization  and  management,  if 
is  not  subject  to  the  requirements  of 
Executive  Order  12291  pursuant  to 
section  1(a)(3)  thereof. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Notice  and  Public  Participatioa 

This  final  notice  is  promulgated 
without  notice  and  public  procedure,  as 
required  by  5  U.S.C.  553(b).  because  it  is 
a  rule  of  procedure. 

Drafting  Information 

The  principal  author  of  this  document 
is  Gayle  P.  Miller  of  the  Planning  and 
Analysis  Staff,  Office  of  Law 
Enforcement,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  26  CFR  Part  601 

Administrative  practice  and 
procedure.  Authority  delegations, 
Seizures  and  forfeitures.  Surety  bonds. 

Authority 

This  regulation  is  issued  under  the 
authority  contained  in  5  U.S.C.  301,  552. 
Accordingly,  Title  26,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  601— STATEMENT  OF 
PROCEDURAL  RULES 

§601^7    [Anwndwj] 

1.  Section  601.327(c)  is  amended  by 
deleting  the  term  "regional 
administrative  officer"  and  substituting 
therefore  "the  Director  or  his  delegate." 

Signed:  August  17,  1984. 
Robert  |.  Maxwell. 
Acting  Director. 

Approved:  September  ",  1984. 

lohn  M.  Walker.  |r., 

\ssistant  Secretary  (Enforcement  and 
Operations). 
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27  CFR  Part  72 
[T.D.  ATF-1S3J 

Disposition  of  Saind  Paraonal 
Property 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATE),  Treasury. 
action:  Final  rule.  Treasury  decision. 


SUMMIARV:  This  final  rule  reflects  a 
functional  shift  within  ATF  for 
responsibility  for  and  management  of 
seized  personal  property  regulations 
from  ATF's  regional  administrative 
offices  to  its  Headquarters'  Office  of 
Law  Enforcement. 

EFFtCTiVf  DATE  This  final  rule  is 

effective  on  September  21, 1984. 

FOB  FURTHER  INFORMATION  CONTACT: 

Frank  W.  Nir.kell  or  Gayle  P.  Miller, 
Planning  and  Analysis  Staff,  Office  of 
Law  Enforcement,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20226  (202-566-7123). 
SUPPLEMENTARY  INFORMATION:  In  order 
to  provide  maximum  efficiency  in  the 
processing  of  seized  property, 
responsibility  for  the  seized  property 
function  has  been  centralized  in  ATF 
Bureau  Headquarters'  Office  of  Law 
Lnforecement  Therefore,  the  regional 
officials  entitled  regional  regulatory 
admmistrator  and  regional 
administrative  officer,  who  previously 
managed  this  function,  no  longer  have 
this  authority.  Further,  the  regional 
director  pofcition  hos  been  abolished  due 
to  a  Bureau  reorganization.  The 
authority  for  administering  these 
r°gulations  now  resides  with  the 
Director  of  ATT  or  his  delegare  in  ATF 
Headquarters'  Office  of  Law 
Enforcement,  under  a  Treasury 
memorandum  dated  September  16, 1983, 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  US.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  vnder  5  U.S.C.  553  or  any 
other  law. 

Executive  Order  12291 

Because  this  document  relates  to 
agency  organization  and  management,  it 
if  not  subject  to  the  requirements  of 
Executive  Order  12291  pursuant  to 
section  1(a)(3)  thereof. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 


Reduction  Act  of  1960.  Pub.  L  96-511.  44 
U.S.C.  Chapter  35,  and  it«  implmnenting 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Notice  and  Public  Partkalpatiaii 

This  final  notice  is  promulgated 
without  notice  and  public  procedure,  as 
required  by  5  U.S.C  553(b),  because  it  is 
a  rule  of  procedure. 

Drafting  Infonnatioa 

The  principal  author  of  this  document 
is  Gayle  P.  Miller  of  the  planning  and 
Analysis  Staff,  Office  of  Law 
Enforcement,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  72 

Administrative  practice  and 
procedure.  Authority  delegations. 
Seizures  and  forfeitures.  Surety  bonds. 

Authority 

These  regulations  are  issued  under  the 
authority  contained  in  18  U.S.C.  921, 18 
U.S.C.  1281,  28  U.S.C.  7805,  49  U.S.C.  788. 
Accordingly,  Title  27,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  72— DISPOSITION  OF  SEIZED 
PERSONAL  PROPERTY 


§72.11    [Amended] 

1.  Section  72.11  is  amended  by 
deleting  the  definitions  of  the  regional 
administrative  officer  and  the  regional 
regulatory  administrator, 

S§  72a,  72.23.  72.26,  72.36,  72.40,  and  72.63 

[Amended] 

2.  Sections  72.22(a)(3).  72.23,  72.26, 
72.38.  72,40(b),  and  72.63(c)(2)  are 
amended  by  deleting  the  term  "regional 
director"  and  substituting  therefor  "the 
Director  or  his  delegate." 

55  72.22.  72.23,  72J6,  72.39,  72.40,  72.61. 
72.65,  and  72.66    [Amandad] 

3,  Sections  72.22(a)  (5)  and  (8),  72.23, 
72,26.  72.39  (a)  (3)  and  (b).  72.40(b),  72.61, 
72.63,  and  72.68  are  amended  by  deleting 
the  term  "regional  administrative 
officer'  and  substituting  therefor  "the 
Director  or  his  delegate." 

§72.22    [Amandad] 

4,  Section  72.22(b)  is  amended  by 
deleting  the  term  "Regional  Counsel" 
and  substituting  therefor  the  'Chief 
Counsel  or  his  delegate," 
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Stgnai:  Augnst  17. 19M. 
RdbMl  y.  Mhcw*U. 
A  cling  Director. 

Approv«d:  September  7. 1964. 
|ohn  M.  WaOrar  fr.. 

Assistant  Secretary  (Enforcement  and 
Operations). 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  MMng  Raciamatlon 
and  Enforcement 

30  CFR  Part  943 

Notice  of  Suepenaton  of  Current 
Rulemaking  and  Extenakm  of  Deadline 
for  Submission  of  Program 
Amendments  to  ttie  Texas  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  its 
decision  to  suspend  current  rulemaking 
and  extend  the  deadline  for  Texas  to  (1) 
promulgate  rules  governing  the  training, 
examination  and  certification  of  blasters 
and  (2)  to  develop  and  adopt  a  program 
to  examine  and  certify  all  persons  who 
are  directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation.  On  March  1, 19S4.  Texas 
submitted  to  OSM  an  amendment  to  its 
approved  regulatory  program  which  was 
intended  to  implement  the  Federal 
requirements  for  a  blaster  training, 
examination  and  certification  program. 
In  its  subsequent  review  of  the  proposed 
amendment,  OSM  identiHed  several 
deficiencies  and  pointed  these  out  to  the 
State.  On  June  25. 1984.  OSM  received  a 
letter  from  Texas  which  requested  a  six- 
month  extension  of  the  deadline  for 
submission  of  a  blaster  program  in  order 
that  Texas  might  adequately  address 
and  respond  to  the  issues  raised  by 
OSM.  Texas  requested  a  six-month 
extension  in  order  to  prepare 
documentation  on  the  issues  raised  by 
OSM  and  to  prepare  any  necessary 
revisions  to  the  program.  Texas  also 
requested  suspension  of  the  current 
rulemaking  on  this  subject.  On  August  2, 
1984.  OSM  published  in  the  Federal 
Register  (49  FR  30972)  a  proposed 
suspension  of  rulemaking  and  extension 
of  deadline  for  program  amendment.  All 
States  with  regulatory  programs 
approved  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act)  are  required  to 
develop  and  adopt  a  blaster  certification 
program  by  March  4. 1984.  Section 


850.12(b)  of  OSM's  regulaticMis  provides 
that  the  Director,  OSM,  may  approve  an 
extension  of  time  for  a  State  to  develop 
and  adopt  a  program  upon  a 
demonstration  of  good  cause.  In 
accordance  with  the  State's  request,  the 
Director  is  granting  the  State  a  six- 
month  extension  of  time  to  submit  a 
proposed  blaster  certification  program. 
EFFECTIVE  DATE  September  21, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L.  Markey,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining, 
333  West  Fourth  Street,  Room  343Z 
Tulsa,  Oklahoma  74103;  Telephone:  (918) 
581-7658. 

SUPPLEMENTARY  INFORMATION:  On 
March  4, 1983,  OSM  issued  final  rules 
effective  April  14, 1983,  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR 
Chapter  M  (48  FR  9486).  Section  850.12 
of  these  regulations  stipulates  that  the 
regulatory  authority  in  each  State  with 
an  approved  pnogram  under  SMCRA 
shall  develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule  at  30  CFR  Part  850.  whichever  is 
later.  In  the  case  of  Texas'  program,  the 
applicable  date  was  12  months  after  the 
publication  date  of  OSM's  rule,  or 
March  4, 1984. 

On  March  1, 1984,  Texas  submitted  an 
amendment  to  its  approved  program 
which  was  intended  to  implement  the 
Federal  requirements  for  a  blaster 
training,  examination  and  certification 
program.  OSM  published  a  notice  of 
public  comment  period  and  opportunity 
for  public  hearing  in  the  Federal  Register 
on  March  23. 1984  (49  FR  10943).  In  its 
subsequent  review  of  the  proposed 
amendment,  OSM  identified  several 
deficiencies  and  pointed  these  out  to  the 
State. 

On  lune  25, 1984,  Texas  advised  OSM 
that  it  would  require  a  six-month 
extension  of  the  deadline  for 
resubmission  of  a  blaster  program  in 
order  that  Texas  might  adequately 
address  and  respond  to  the  issues  raised 
by  OSM.  Texas  requested  the  six-month 
extension  in  order  to  prepare 
documentation  on  the  issues  raised  by 
OSM  and  to  prepare  any  necessary 
revisions  and  additions  to  the  program. 
Texas  also  requested  suspension  of  the 
current  rulemaking  on  this  subject. 

In  the  August  2, 1984  Federal  Register 
(49  FR  30972),  OSM  sought  comment  on 
suspension  of  the  current  rulemaking 
and  a  six-month  extension  for  Texas  to 
resubmit  to  OSM  a  proposed  blaster 


training  program.  Public  comment  on 
this  proposal  was  sought  for  30  days 
ending  September  5, 1964.  No  comments 
were  submitted  to  OSM  during  the 
comment  period. 

Section  850.12(b)  of  the  Federal 
regulations  provides  that  the  Director, 
OSM,  may  approve  an  extension  of  time 
for  a  State  to  develop  and  adopt  a 
program  upon  a  demonstration  of  good 
cause. 
Director's  Determination 

In  accordance  with  the  State's 
request,  the  Director  has  decided  to 
suspend  the  current  rulemaking  and 
extend  the  deadline  for  Texas  to  submit 
a  proposed  blaster  training  program 
until  March  21, 1985  to  resubmit  rules 
governing  a  blaster  certification  and 
training  program  consistent  with  Federal 
requirements. 

Additional  Determinations 

7.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  Sections  3,  4,  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  943 

Coal  mining,  Intergovernmental 
relations,  Surface  mining.  Underground 

mining. 

Authority. — Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  efsei?.;. 
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Dated:  Sept«nb«r  IB,  1964. 
lohnlXWaid 
Acting  DinctOT.  Office  of  Surface  Mining. 

PART  »43— TEXAS 

30  CFR  Part  943  is  amended  by  adding 
a  new  section  943.18  to  read  as  follows: 

§»43.1«    R*qulr»d program amMKliMnta. 

Pursuant  to  30  CFR  732.17.  Texas  is 
required  to  submit  for  OSM's  approval 
the  following  proposed  program 
amendments  by  the  dates  specified. 

(a)  By  March  21. 1985,  Texas  shall 
submit  for  OSM's  approval 

(1)  rules  governing  the  training, 
examination  and  certification  of  blasters 
and 

(2)  a  program  to  examine  and  certify 
all  persons  who  are  directly  responsible 
for  the  use  of  explosives  in  surface  coal 
mining  operation. 

\m  DocL  M-2S114  FUed  »-ao-M:  MS  ami 
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30  CFR  Part  950 

Notica  of  Extanalon  of  DaadNna  for 
Submiasion  of  Program  Amandmanta 
to  tha  Wyoming  Parmanant  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement-(OSM), 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  its 
decision  to  extend  the  deadline  for 
Wyoming  to  (1)  promulgate  rules 
governing  the  training,  examination  and 
certification  of  blasters  and  (2)  to 
develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation.  Wyoming  requested  a  six 
month  extension  of  time  until  October 
14. 1984.  for  the  development  of  a  blaster 
certification  program.  All  States  with 
regulatory  programs  approved  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA  or  the  Act)  are 
required  to  develop  and  adopt  a  blaster 
certification  program  within  twelve 
months  after  program  approval  or  within 
twelve  months  after  publication  date  of 
OSM's  rule  at  30  CFR  Part  850, 
whichever  is  later.  Section  850.12(b)  of 
OSM's  regulations  provides  that  the 
Director,  OSM,  may  approve  an 
extension  of  time  for  a  State  to  develop 
and  adopt  a  program  upon  a 
demonstration  of  good  cause.  In 
accordance  with  the  State's  request,  the 
Director  is  granting  the  State  a  six- 
month  extension  of  time  to  submit  a 
proposed  blaster  certification  program. 
EFFecnvF  DATE  September  21, 1984. 


FOR  FURTHBR  MVORaUTION  CONTACT 

Mr.  William  Thoinaa.  Director,  Caiper 

Field  Office.  Office  of  Sui&ce  Mining. 

Freden  Building.  835  Pendell  Boulevard. 

Mills,  Wyoming  82644;  Telephone:  (307) 

32ft-583a 

SUPPUUMNTARV  MPONMATION: 

On  March  4. 1983,  OSM  issued  final 
rules  effective  April  14, 1983, 
establishing  the  Federal  standards  for 
the  training  and  certification  of  blasters 
at  30  CFR  Chapter  M  (48  FR  9486). 
Section  650.12  of  these  regulations 
stipulates  that  the  regulatory  authority 
in  each  State  with  an  approved  program 
under  SMCRA  shall  develop  and  adopt 
a  program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule  at  30  CFR  Part  850,  whichever  is 
later.  In  the  case  of  Wyoming,  the 
applicable  date  is  12  months  after 
publication  of  the  Federal  rules,  or  April 
14, 1984. 

Wyoming  advised  OSM  that  it  would 
be  unable  to  meet  the  April  14, 1984 
deadline  and  requested  an  additional 
six  months  to  develop  and  adopt  a 
blaster  certification  program. 

The  Wyoming  Department  of 
Environmental  Quality,  Land  Quality 
Division,  the  regulatory  authority  for 
Wyoming's  program  submitted  to  OSM 
a  request  for  a  six  month  extension  until 
October  14, 1984,  to  submit  final  rules 
addressing  the  blaster  certification 
program.  Additional  time  was  needed  in 
order  to  develop  the  blaster  certification 
program  in  conjunction  with  the  Office 
of  the  Wyoming  Mine  Inspector  and 
Western  Wyoming  College  and  to 
execute  a  "Memorandum  of 
Understanding"  with  both  parties. 

In  the  August  2, 1984  Federal  Register 
(49  FR  30973),  OSM  proposed  an 
extension  until  October  14, 1984  for 
Wyoming  to  submit  to  OSM  final  rules 
addressing  the  blaster  certification 
program.  Public  comment  on  this 
proposal  was  sought  for  30  days  ending 
September  4, 1984.  No  comments  were 
submitted  to  OSM  during  the  comment 
period. 

Director's  Determination 

In  accordance  with  the  State's 
request,  the  Director  has  decided  to 
extend  the  deadline  for  Wyoming  to 
submit  a  proposed  blaster  certification 
program  until  October  14, 1964.  This 
extension  will  allow  the  Wyoming 
Department  of  Environmental  Quality, 
Land  Quahty  Division,  to  develop,  in 
conjunction  with  the  Office  of  the 
Wyoming  Mine  Inspector  and  Western 


Wyominf  Calbga,  an  adequate  blaster 
training  and  cartfication  program. 

IV.  Additional  Datmninatfoas 

1.  ComplJance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  tiiat 
pursuant  to  Section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1961.  die  Office  of 
Management  and  Budget  (OMB)  gracted 
OSM  an  exemption  from  Sections  3, 4.  7, 
and  8  of  Executive  Order  12291  for 
actions  direcdy  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefere.  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  v^ch  require 
approval  by  die  Office  of  Management 
and  Budget  under  44  U.S.C  3507. 


List  of  Subjects  in  SO  CFR  Part  I 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 

mining. 

Authority. — Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  e/M9.). 

Dated-  September  la.  1984. 
lohn  D.  Ward. 
Acting  Director.  Office  of  Surface  ^fining. 

PART  950— VmrOMING 

30  CFR  Part  950  is  amended  by  adding 
a  new  section  950.16  to  read  as  foUows: 


§»S0.16    Requlrad  progrwn  1 

Pursuant  to  30  CFR  732.17,  Wyommg 
is  required  to  submit  for  OSM's 
approval  the  following  proposed 
program  amendments  by  the  dates 
specified. 

(a)  By  October  14, 1984  Wyoming  shall 
submit  for  OSM's  approval 

(1)  rules  governing  the  training, 
examination  and  certification  of  blasters 
and 
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(2)  a  program  to  examine  and  certify 
all  persons  who  are  directly  responsible 
for  the  use  of  explosives  in  surface  coal 
mining  operation. 

ire  Doc  •t-2S11S  RM  »-ta-M.  »45  ami 
MUMOCOOC  4)10-M-II 


ENVIRONyENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-4-fRL-2675-«] 

Pr«v«ntion  of  Significant  Deterioration 
(PSO)  of  Air  Quality;  Supplemental 
Delegation  of  AuttKKtty  to  Norti> 
Carolina 

agency:  Environmental  Protection 
Agency. 

ACnow:  Delegation  of  Authority. 

summary:  On  September  16. 1976,  the 
State  of  North  Carolina  requested 
partial  delegation  of  the  Prevention  of 
Significant  Air  Quality  Deterioration 
(PSD)  program  from  EPA.  On  November 
24. 1976.  EPA  granted  such  delegation  to 
the  State.  A  review  of  the  above  request 
for  partial  delegation,  EPA'a  granting  of 
delegation,  and  EPA's  February  23, 1982, 
approval  of  North  Carolina's  PSD 
regulation  (2D  .0530)  at  47  PR  7836.  has 
led  us  to  the  conclusion  that  further 
delegation  of  EPA's  PSD  authority 
should  be  delegated  to  the  State.  This 
notice  addresses  delegation  of  EPA's 
authority  to  issue  modifications  to 
Federally  issued  PSD  permits.  By  letter 
dated  June  8, 1984.  the  State  of  North 
Carolina  was  delegated  authority  to 
modify  Federally  issued  PSD  permits  in 
the  Slate. 

EFFbCTlVE  DATE:  This  supplemental 
delegation  of  authority  to  North 
Carolina  was  effective  on  June  8. 1984. 
ADDRESSES:  Copies  of  the  requests  for 
the  delegation  of  authority  and  EPA's 
letters  of  delegation  are  available  for 
public  inspection  at  EPA's  Region  IV 
office.  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365. 

All  requests  for  modifications  to 
Federally  issued  PSD  permits  in  the 
State  of  North  Carolina  should  be 
submitted  to:  Mr.  Fin  Johnson.  Chief,  .Air 
Quality  Section,  Division  of 
Environmental  Management,  North 
Carlina  Department  of  Natural 
Resources  and  Community 
Development,  P.O.  Box  27687,  Raleigh, 
North  Carolina  27611-7687. 
SUPPLEMENTARY  INFORMATION:  On 
September  16. 1976.  the  State  of  North 
Carolina  requested  partial  delegation  of 
the  Prevention  of  Significant  Air  Quality 
Deterioration  (PSD)  program  from  EPA. 


On  November  24. 1976,  EPA  granted 
such  delegation  to  the  State.  On 
February  23. 198Z  EPA  approved  North 
Carolina's  PSD  regulation,  2D  .0530,  at 
47  FR  7836.  Our  review  of  the 
aforementioned  has  led  us  to  the 
conclusion  that  further  delegation  of 
part  of  EPA's  PSD  authority  should  be 
made  to  the  State.  This  notice  addresses 
delegation  of  EPA's  authority  to  issue 
modifications  to  Federally  issued  PSD 
permits. 

In  the  State  of  North  Carolina's 
original  request  for  PSD  authority,  they 
asked  that  a  condition  be  included  to 
make  it  clear  that  PSD  permits  issued  by 
EPA  to  sources  in  North  Carolina  would 
continue  to  rest  within  the  authority  of 
EPA. 

In  EP.A's  November  26. 1976,  response, 
the  Agency  reserved  "au'hority  under  40 
CFR  52.21  (cl(l)(v)  (1977)  to  take  final 
action  on  an  application,"  i.e..  to  issue 
the  permit.  (Since  there  are  no  different 
formal  procedures  for  issuing 
modifications  to  PSD  permits  set  forth  in 
the  PSD  regulations,  EPA  looks 
generally  to  the  procedures  for  original 
issuance  in  modifying  permits.) 

Furthe-mo.-e,  EP.\s  November  1976 
delegation  reserved  "its  authority  to 
take  enforcement  action  under  40  CFR 
52.21(e)(2)  (1977),"  in  a  related  response 
to  North  Carohna  s  September  1976 
concerns,  and  EPA  also  reserved 
ultimate  authority  "on  any  matter 
involving  interpretation  of  40  CFR  52.01 
and  52.21  .  .  ." 

The  North  Carolina  PSD  regulation 
(2D  .5530)  which  EI'A  approved  on 
February  23, 1982,  at  47  FR  7836,  is  silent 
on  the  issue  of  authority  to  modify  EPA- 
issued  permits  and  the  notice  itself 
implies  that  the  States  PSD  permitting 
authority  under  that  regulation  is 
prospective  only:  EPA's  approval  of 
these  regulations  means  that  the  State  of 
North  Carolina  will  now  have  authority 
to  issue  PSD  permits  to  sources  locating 
in  the  State."  (Emphasis  added.) 

Significantly,  even  this  authority  is  not 
completely  transferred  to  the  State 
since,  as  the  notice  explains,  under 
certain  contingencies  having  to  do  with 
the  State's  90-day  processing 
requirements,  the  authority  to  issue  (or 
modify)  PSD  permits  in  the  State — even 
to  modify  those  the  Stnte  originally 
issued — will  revert  to  EPA. 

On  February  7.  1984  the  State  of  North 
Carolina  submitted  a  preliminary 
determination  and  proposed  to  approve 
a  modification  to  a  Federally  issued  PSD 
permit  (PSD-NC-058)  for  the  Diamond 
Shamrock  Corporation  located  in  Castle 
Hayne,  North  Carolina.  Since  the 
original  partial  delegation  of  authority 
and  subsequent  adoption  of  PSD 


regulations  as  part  of  the  State 
Implementation  Plan  (SIP)  were  silent 
on  the  issue  of  whether  the  State  has 
legal  authority  to  modify  Federally 
issued  permits,  EPA  concluded  that  the 
State  should  be  the  lead  agency  for 
issuing  modifications  to  Federally  issued 
PSD  permits. 

By  letter  dated  June  8. 1984,  EPA 
notified  the  State  of  North  Carolina  of 
its  decision  to  delegate  authority  to  the 
State  to  modify  Federally  issued  PSD 
permits  within  the  State,  subject  to  the 
limitations  set  forth  immediately  herein 
above. 

This  supplemental  delegation  was 
effective  immediately  and  there  was  no 
requirement  that  the  State  notify  EPA  of 
its  acceptance.  The  June  1984  letter 
indicated  that  unless  EPA  received  from 
the  State  written  notice  of  objections 
within  ten  (10)  days  of  the  date  of 
receipt  of  that  letter,  the  State  would  be 
deemed  to  have  accepted  all  terms  of 
the  delegation.  No  objections  were 
received  by  EPA  from  the  State. 

The  Office  of  Management  and  Budget 
has  exempted  this  delegation  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101, 110,  and  301  of 
the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401.  7410,  and  7601). 

Dated:  September  12, 1984. 
Charles  R.  Jeter, 

Regional  Administrator. 

|FK  line  84-24910  Filed  <»-20-S4;  8;4E  am) 
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40  CFR  Parts  60  and  81 

[Docket  No.  ACB-NY  8401;  A-2-FRL-2675- 

7j 

Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
Delegation  of  Authority  to  the  State  of 
New  York 

agency:  Environmental  Protection 

Agency. 

action:  Delegation  of  Authority. 

summary:  Section  111(c)  of  the  Clean 
Air  Act  permits  EPA  to  delegate  to  the 
States  the  authority  to  implement  and 
enforce  the  standards  set  out  in  40  CFR 
Part  60,  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS)  and  40 
CFR  Part  61,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS).  On  March  8, 1984,  in 
accordance  with  the  agreement  set  out 
in  EPA's  previous  delegation  letter  of 
July  14, 1983  (48  FR  46535,  October  13, 
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1983),  EPA  informed  the  State  of  New 
York  of  those  additions,  changes  and 
revisions  which  had  occurred  since  the 
last  delegation  (from  June  10, 1984 
through  January  31, 1984)  and  offered 
delegation  of  those  additions,  changes 
and  revisions  which  EPA  determined  the 
Stale  of  New  York  had  the  authority  to 
implement  and  enforce.  On  May  29, 
1984.  the  State  of  New  York  accepted 
delegation  of  the  new  NSPS  subparts 
and  the  revisions  to  the  previously 
delegated  NSPS  and  NESHAPS 
standards  which  EPA  offered  in  its 
March  8, 1984  letter.  The  State  of  New 
York  now  has  authority  to  implement 
and  enforce  these  standards. 
Applications,  reports  and  other 
submit, als  required  under  these 
regulations  should  now  be  sent  to  the 
State's  Department  of  Environmental 
Conservation. 

EFFECTIVE  DATE:  June  6,  1984. 
ADDRESSES:  Applications,  reports  and 
other  submittals  required  under  those 
NSPS  and  NESHAPS  categories  for 
which  the  State  of  New  York  has 
delegation  should  be  addressed  to  the 
appropriate  regional  office  of  the  New 
York  State  Department  of 
Environmental  Conservation  or  the 
central  office  at  50  Wolf  Road,  Albany, 
New  York  12233,  Attention:  Division  of 
Air.  Bureau  of  Source  Control. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  W.  Giaccone,  Chief,  Air  Compliance 
Branch,  EPA  Region  II,  telephone  (212) 
264-9627  or  FTS  264-9627. 
SUPPLEMENTARY  INFORMATION:  On  July 

10, 1983  EPA  and  the  New  York  State 
Department  of  Environmental 
Conservation  (DEC)  entered  into  a 
delegation  agreement  whereby,  among 
other  things,  EPA  would  offer,  every  six 
months,  delegation  of  those  new 
categories  of  NSPS  and  NESHAPS 
standards  that  were  promulgated  by 
EPA  during  that  six  month  period  and 
that  EPA  found  DEC  had  the  authority  to 
implement  and  enforce.  Additionally,  by 
this  July  10, 1983  delegation  agreement, 
EPA  was  to  inform  DEC  of  any  changes 
or  revisions  to  previously  delegated 
NSPS  or  NESHAPS  categories. 
Subsequently,  DEC  would  accept 
delegation  of  these  changes  and 
revisions  if  DEC  did  not  dechne  such 
delegation. 

On  March  8. 1984,  EPA  informed  DEC 
of  the  new  NSPS  categories  and  those 
changes  to  previously  delegated  NSPS 
and  NESHAPS  categories. 

On  April  18, 1984  and  again  on  May 
29,  1984,  the  DEC  responded  to  EPA's 
offer  of  delegation  of  the  new  NSPS 
Subparts  RR,  WW,  and  XX  and  the 
previously  undelegated  NSPS  Subparts 
D  and  GG  by  accepting  delegation  of 


these  NSPS  Subparts.  DEC  also 
accepted  delegation  of  all  changes  and 
revisions  to  the  previously  delegated 
NSPS  and  NESHAPS  categories  DEC 
now  has  the  authority  to  implement  and 
enforce  all  NSPS  and  NESHAPS 
standards  promulgated  prior  to  February 
1, 1984  except  the  following: 

NSPS 

40  CFR  Part  60  Subpart  Da 
40  CFR  Part  60  Subpart  VV 

NESHAPS 

40  CFR  Part  61  Subpart  M  145, 146. 147, 
150  &  152 

Effective  immediately,  all 
applications,  reports,  correspondence 
and  other  submittals  required  under  the 
categories  of  NSPS  and  NESHAPS 
delegated  to  the  State  of  New  York 
should  be  sent  to  the  address  listed 
above. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C, 
7411  and  7412). 

Dated:  August  28. 1984. 
Richard  T.  Dewfinj. 

Acting  Regional  Administrator. 
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40  CFR  Part  147 

(WH-FRL-2567-6] 

North  Dakota  Department  of  Healtti; 
Underground  injection  Control 
Program  Approval 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule:  Approval  of  State 

Program. 

summary:  The  State  of  Nortli  Dakota 
has  submitted  an  application  under 
section  1422  of  the  Safe  Drinking  Water 
Act  for  the  approval  of  an  Underground 
Injection  Control  (UIC)  program 
governing  Classes  I,  III,  IV.  and  V 
injection  wells.  After  careful  review  of 
the  application  and  comments  received 
from  the  public,  the  Agency  has 
determined  that  the  State's  program  to 
regulate  Classes  I,  III.  IV,  and  V 
injection  wells  meets  the  requirements 
of  section  1422  of  the  Act.  Therefore, 
this  application  is  approved. 
EFFECnirE  DATE:  This  regulation  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 


October  5.  1964.  and  shall  be 
effective  on  that  date. 


FOR  FURTNCR  mPORMATION  ( 

Patrick  A.  Crotty,  Chief,  GrouniJ  Water 
Section.  Drinking  Water  Branch.  Water 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  VIII,  1660  Lincoln  Street  Denver. 
Colorado  80295.  PH  (303)  837-^791. 
Copies  of  the  responsiveness  summary 
of  the  public  hearing  are  available  from 
the  above  address. 

SUPPLEMENTARY  INFORMATION:  Part  C  of 

the  Safe  Drinking  Water  Act  (SDWA) 
provides  for  an  Underground  Injection 
Control  (UIC)  program.  Section  1421  of 
the  SDWA  requires  the  Administrator  to 
promulgate  minimum  requirements  for 
effective  State  programs  to  prevent 
underground  injection  which  endangers 
drinking  water  sources.  The 
Administrator  is  also  to  list  in  the 
Federal  Register  each  State  for  which  in 
his  judgment  a  State  UIC  program  may 
be  necessary.  Each  State  listed  shall 
submit  to  the  Administrator  an 
application  which  contains  a  showing 
satisfactory  to  the  Administrator  that 
the  State:  (i)  Has  adopted  after 
reasonable  notice  and  public  hearings,  a 
UIC  program  which  meets  the 
requirements  of  regulations  in  effect 
under  Section  1421  of  the  SDWA;  and 
(ii)  will  keep  such  records  and  make 
such  reports  with  respect  to  its  activities 
under  its  UIC  program  as  the 
Administrator  may  require  by 
regulations.  After  reasonable 
opportunity  for  public  comment,  the 
Administrator  shall  by  rule  approve, 
disapprove  or  approve  in  part  and 
disapprove  in  part,  the  State's  UIC 
program. 

The  State  of  North  Dakota  was  listed 
as  needing  a  UIC  program  on  June  19, 
1979  (44  FR  35288).  The  State  submitted 
an  application  under  section  1422  on 
November  12, 1982.  for  the  approval  of  a 
UIC  program  governing  Classes  I.  III.  IV, 
and  V  injection  wells.  The  program 
would  be  administered  by  the  North 
Dakota  Department  of  Health  (NDDH). 
On  December  23. 1982.  EPA  published 
notice  of  its  receipt  of  the  application, 
requested  public  comments,  and 
scheduled  a  public  hearing  on  the  North 
Dakota  UIC  program  submitted  by  the 
(47  FR  57302).  A  public  hearing  was  held 
on  January  25, 1983,  in  Bismark,  North 
'  Dakota. 

After  careful  review  of  this 
application,  I  have  determined  that  the 
North  Dakota  UIC  program  submitted  by 
the  NDDH  to  regulate  Classes  I.  III.  IV. 
and  V  injection  wells  meets  the 
requirements  of  section  1422  of  the 
SDWA,  and  hereby  approve  it.  The 
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effect  of  this  approval  is  to  establish  this 
program  as  the  applicable  underground 
injection  control  program  under  the 
SDWA  for  the  State  of  North  Dakota. 

This  approval  will  be  codified  in  40 
CFR  Part  147.1751.  State  statutes  and 
regulations  that  contain  standards, 
requirements,  and  procedures  applicable 
to  owners  or  operators  are  incorporated 
by  reference.  These  provisions 
incorporated  by  reference,  as  well  as  all 
permit  conditions  or  permit  denials 
issued  pursuant  to  such  provisions,  are 
enforceable  by  EPA  pursuant  to  section 
1423  of  the  SDWA. 

In  this  application.  North  Dakota 
chooses  not  to  assert  jurisdiction  over 
Indian  lands  or  reservations  for 
purposes  of  its  UIC  program.  Therefore, 
the  EPA  will,  at  a  future  date,  prescribe 
a  UIC  program  governing  injection  wells 
on  any  Indian  lands  or  reservations. 

Since  this  approval,  in  large  part, 
simply  ratifies  State  regulations  and 
requirements  already  in  effect  under 
State  law,  EPA  is  publishing  this 
approval  effective  immediately.  This 
will  enable  North  Dakota  to  begin 
immediately  issuing  UIC  permits  for 
Classes  I.  III.  IV,  and  V  injection  wells 
under  the  Federally  approved  program. 
Currently  there  are  2  Class  I  wells.  4 
Class  III  wells,  and  approximately  96 
Class  V  wells  in  the  State. 

List  of  Subjects  in  40  CFR  Fart  147 

Indians — lands.  Water  Supply, 
Reporting  and  recordkeeping 
requirements.  Intergovernmental 
relations.  Penalties,  Confidential 
business  information.  Incorporation  by 
reference. 

OMB  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

CertificatioD  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  approval  by  EPA 
under  section  1422  of  the  Safe  Drinking 
Water  Act  of  the  application  by  the 
North  Dakota  Department  of  Health  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  since  this  rule  only  approves 
State  actions.  It  imposes  no  new 
requirements  on  small  entities. 

Dated:  September  5, 1984. 
William  O.  Ruckelshaus. 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

Subpart  JJ— North  Dakota 

Amend  40  CFR  Part  147  by  revising 
§  147.1751  and  by  adding  and  reserving 
§  147.1752  as  follows: 

§147.1751    Sttte-administered  program — 
Class  I,  III,  IV.  and  V  wslts. 

The  UIC  program  fur  Class  I,  III,  IV, 
and  V  wells  in  the  State  of  North 
Dakota,  except  those  on  Indian  lands,  is 
the  program  administered  by  the  North 
Dakota  Department  of  Health,  approved 
by  EPA  pursuant  to  section  1422  of  the 
SDWA.  Notice  of  this  approval  was 
published  in  the  Federal  Register  on 
September  21, 1984;  the  effective  date  of 
this  program  is  October  5.  1984.  This 
program  consists  of  the  following 
elements,  as  submitted  to  EPA  in  the 
State's  program  application. 

(a)  Incorpo/vtion  by  rpference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in  this 
paragraph  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  North  Dakota. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  effective  October  5. 1984. 

(1)  North  Dakota  Century  Code 
Sections  38-12-01,  38-12-03  (1980): 

(2)  North  Dakota  Century  Code 
Sections  61-28-02,  61-28-06  (Supp. 
1981): 

(3)  North  Dakota  Administrative  Code 
Sections  33-2S-G1-01  through  33-25-01- 
18  (North  Dakota  State  Health 
Department  Underground  Control 
Program)  (1983); 

(4)  North  Dakota  Administrative  Code 
Sections  43-02-02-01,  43-02-02-12,  43- 
02-02-16  through  43-02-02-26,  43-02-02- 
29,  43-02-02-31,  43-02-02-35  (North 
Dakota  Geological  Survey  Subsurface 
Mineral  Exploration  and  Develorjment) 
(1978): 

(5)  North  Dakota  Administrative  Code 
Sections  43-02-02-1-01  through  4.3-02- 
02-1-18  (North  Dakota  Geological 
Survey — Undergound  Injection  Control 
Program)  (1984); 

(b)  Other  Laws.  The  following  statutes 
and  regulations,  although  not 
incorporated  by  reference,  also  are  part 
of  the  approved  State-administered 
program; 

(1)  North  Dakota  Environmental  Law 
Enforcement  Act  of  1975,  North  Dakota 
Century  Code  Sections  32-40-01  to  32- 
40-11  (1976): 

(2)  North  Dakota  Century  Code,  Ch. 
38-12  (Regulation,  Development,  and 
Production  of  Subsurface  Minerals) 
(1979); 


(3)  North  Dakota  Century  Code  Ch. 
61-28  (Control,  Prevention,  and 
Abatement  of  Pollution  of  Surface 
Waters)  (1981): 

(4)  North  Dakota  Administrative  Code 
Article  33-22  (Practice  and  Procedure) 
(1983). 

(c)  The  Memorandum  of  Agreement 
between  EPA  Region  VIII  and  the  North 
Dakota  Department  of  Health,  signed  by 
the  EPA  Regional  Administrator  on  May 
18, 1984. 

(d)  The  Program  Description  and  any 
other  materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto. 

§  147.1752    EPA-adminlsterad  program- 
Indian  lands.  IRassrved] 

(42  L'.S.C  300,  Safe  Drinking  Water  Act.  Sec. 
1422) 
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40  CFR  Part  261 
[SWH-FRL-2676-1J 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Wastes 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  is  today  granting  final 
exclusions  for  the  solid  wastes 
generated  at  three  particular  generating 
facilities  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261,32.  This  action  responds  to  delisting 
petitions  received  by  the  Agency  under 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "site-specific  basis"  from 
the  hazardous  waste  lists.  The  effect  of 
this  action  is  to  exclude  certain  wastes 
generated  at  these  facilities  from  listing 
as  hazardous  waste  under  40  CFR  Part 
261. 

EFFECTIVE  DATE:  September  21, 1984. 

ADDRESS:  The  public  docket  for  these 
final  exclusions  is  located  in  Room  S- 
212A,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington 
D.C.  20460,  and  is  available  for  public 
viewing  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  (800)  424-9348  or 
at  (202)  382-3000.  For  technical 
information  contact  Mr.  Myles  Morse, 
Office  of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
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Street.  SW..  Washington,  D.C.  20460. 
(202)  475-8551. 

SUPPLEMEifTAIIY  INPOmiATION:  On 
March  9, 1984,  EPA  proposed  to  exclude 
specific  wastes  generatpd  by:  (1)  Union 
Carbide  Corporation,  located  in  Taft. 
Louisiana;  (2)  Kay-Fries.  Inc.,  located  in 
Stoney  Point,  New  York;  and  (3)  the 
Metropolitan  Sewer  District  of  Greater 
Cincinnati  (MSD),  located  in  Cincinnati. 
Ohio  from  the  lists  of  hazardous  wastes 
(see  49  FR  8962).  This  action  was  taken 
in  response  to  petitions  submitted  by 
these  companies  (pursuant  to  40  CFR 
260.20  and  260.22)  to  exclude  their  waste 
from  hazardous  waste  control.  In  their 
petitions,  these  companies  have  argued 
that  the  waste,  for  which  the  exclusion 
was  requested,  was  nonhazardous 
based  on  the  criteria  for  which  the 
waste  was  Hsted. 

The  purpose  of  today's  action  is  to 
make  final  that  proposal  and  to  make 
the  exclusions  effective  immediately. 
More  specifically,  today's  rule  allows 
these  facilities  to  manage  the  waste,  for 
which  an  exclusion  was  requested,  as  a 
non-hazardous  waste,  in  accordance 
with  any  conditions  of  the  exclusion. 
These  exclusions  remain  in  effect 
unless:  (1)  They  are  granted  for  a  one- 
time disposal  of  a  specific  volume  of 
waste  or  (2)  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e. 
the  waste  is  altered  as  a  result  of 
changes  in  manufacturing  or  treatment 
process).  "  In  addition,  generators  still 
are  obliged  to  determine  whether  these 
wastes  exhibit  any  of  the  characteristics 
of  hazardous  waste. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  to  section  3009  of 
RCRA.  State  programs  ttius  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

The  final  exclusions  granted  here 
therefore  apply  only  when  the  waste  is 
under  Federal  jurisdiction.  In 
unauthorized  States,  these  wastes  are 
excluded  from  Federal  control.  In 
authorized  States,  however,  only  the 
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'  The  current  exclusion  only  applies  to  the 
process  covered  by  the  original  demonstration  A 
facility  may  file  a  new  petition  if  it  altera  its 
process:  however,  the  facility  must  treat  its  waste  as 
hazardous  until  a  new  sxclusion  is  granted 


State  can  decide  whether  to  exclude  a 
hazardous  waste  from  the  State  RCRA 
program.  State  control  of  these  wastes 
thus  is  not  nullified  by  the  granting  of  a 
Federal  exclusion.  Petitioners  are  urged 
to  contact  their  State  regulatory 
authority  for  the  current  status  of  their 
wastes  under  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 

Union  Carbide  Corp.,  Taft.  Louisiana 
Kay-Fries,  Inc.  Stoney  Point.  New  York 
Metropolitan  Sewer  District  of  Greater 
Cincinnati.  Cincinnati.  Ohio 

L  Union  Carbide  Corporation 

A.  Proposed  Exclusion 

Union  Carbide  Corporation  (UCC)  has 
petitioned  the  Agency  to  exclude 
approximately  11,000  cubic  yards  of 
acrolein-contaminated  soil  at  its  facility 
in  Taft  Louisiana  from  EPA  Hazardous 
Waste  No.  P003.  The  contaminated  soil 
was  generated  as  a  result  of  a  storage 
tank  rupture  and  subsequent  fire  at 
UCC's  facility. 

At  the  time  of  the  initial  petition 
(March  1983),  UCC  identified  two  areas 
of  contamination.  One  area  was  found 
to  contain  acrolein  levels  far  in  excess 
of  20  ppm.  A  second,  outlying  area 
exhibited  acrolein  levels  below  20  ppm 
and  is  proposed  to  be  left  in  place.  UCC 
proposed  to  treat  the  area  of  higher 
concentration  (approximately  6,000 
cubic  yards  of  soil)  by  mixing  the  soil 
with  hme  and  aerating  it  in  six  inch 
layers;  this  treatment,  UCC  argued, 
would  decrease  acrolein  levels  below  9 
ppm.  (This  treatment  already  has  been 
completed  under  an  emergency  permit 
issued  by  EPA  Region  VI.)  The 
remaining  5,000  cubic  yards  of  soil  was 
claimed  by  UCC  to  contain  only  non- 
hazardous  levels  of  acrolein  [i.e.,  less 
than  20  ppm)  and  would  continue  to 
degrade  naturally  in  the  environment. 
(This  degradation  has  occurred, 
according  to  tests  submitted  by  the 
petitioner,  and  the  concentration  of 
acrolein  in  this  area  also  is  less  than  9 
ppm.) 

In  support  of  their  petition,  UCC 
submitted  information  demonstrating 
that  their  contaminated  soil  is  not 
acutely  hazardous,  that  the  degradation 
rate  of  acrolein  in  lime-treated  soil  is 
rapid  [i.e.,  the  treatment  employed  by 
UCC  would  destroy  the  contaminant  of 
concern],  and  that  human  exposure  to 
acrolein  from  these  wastes  would  be 
extremely  low  based  on  a  modeling 
effort,  using  reasonable  worst  case 
assumptions,  that  calculated  the  fate 
and  transport  of  acrolein  to  surface 
water  (via  filtration  and  stormwater 
runoff),  to  ground  water  (via 
infiltration),  and  to  air  (via  long  and 


short-term  wind  dispersion).  In  addition, 
UCC  tubmitted  representative  field 
sampling  data  indicating  that  the 
acrolein  already  had  degraded  to  very 
low  levels.  (Although  not  required,  UCC 
also  submitted  data  demonstrating  that 
this  soil  does  not  contain  other  toxic 
components.)  See  49  FR  8963-8964 
(March  9, 1984),  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  UCCs  petition. 

B.  Agency  Response  to  Comments 

Two  comments  were  received 
regarding  Union  Carbide's  proposed 
exclusion.  One  commenter  expressed 
concern  that  the  initial  concentration  of 
acrolein  in  the  soil  at  the  site  had  not 
been  reported  and  without  this  data  an 
optimal  cleanup  strategy  could  not  be 
determined. 

It  should  be  noted  that  the 
concentration  of  acrolein  in  the  lime- 
treated  soil  and  had  been  reported  by 
the  petitioner  from  non-detectable  (less 
than  1  ppm)  to  9  ppm,  while  untreated ' 
soil  contained  acrolein  concentrations 
as  high  as  1000  ppm.  The  Agency  is 
concerned  about  the  effectiveness  of 
different  clean-up  strategies:  however, 
this  evaluation  was  not  considered  as 
part  of  the  delisting  decision.  Rather,  the 
cleanup  strategy  was  evaluated  by  the 
EPA  Regional  Office  before  issuance  of 
the  emergency  treatment  permit.* 

The  delisting  petition  was  evaluated 
on  the  merits  of  whether  the  residue  that 
resulted  from  treatment  remains 
hazardous.  Based  on  the  data  submitted 
in  the  petition,  the  Agency  believes  that 
UCC  has  demonstrated  that  the  waste  is 
non-hazardous. 

The  other  commenter  expressed 
concern  over  insufficient  explanation  of 
the  treatment  process,  lack  of  pilot  scale 
verification,  and  the  need  for  additional 
sampling  to  assure  that  there  was  less 
than  9  ppm  of  acrolein  in  the  soil. 

The  Agency  believes  that  a  more 
detailed  description  of  the  treatment 
process  is  not  necessary  since  the 
treatment  process  simply  involves 
excavation  of  the  contaminated  soil, 
mixing  with  lime,  and  respreading  the 
mixture  in  6  inch  layers.  UCC,  however, 
did  investigate  the  effect  of  several 
bases,  soil  moisture,  and  field 
application  method  on  the 
polymerization  rate  of  acrolein.* The 


'  A  long  evaluation  process  of  different  treatment 
methods  was  not  practical  Since  base-catalyzed 
polimenzatjon  of  acrolein  is  rapid  and  effective  at 
removing  acrolein,  the  Region  issued  UCC  the 
emergency  treatment  permit  using  that  method. 

'This  information  was  submitted  as  Confidential 
Business  Information  (CBIj  by  Union  Carbide. 
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results  of  this  investigation  indicated 
that  the  proposed  treatment  method  was 
very  effective  at  removing  acrolein  from 
soil.  Again,  the  actual  treatment  of  the 
contaminated  soil  was  regulated  by  the 
conditions  of  the  emergency  treatment 
permit  rather  than  the  delisting  decision. 
The  treatment  method  and  known  half- 
life  of  acrolein  under  alkaline  conditions 
along  with  sampling  data  in  Union 
Carbide's  petition,  however,  support  the 
claim  that  acrolein  is  rapidly  degraded. 
Therefore,  the  Agency  believes  that  the 
description  of  the  process  and  field 
verification  data  submitted  by  Union 
Carbide  are  reasonable  and 
representative  and  feels  that  additional 
explanation  and  demonstration  are  not 
necessary. 

With  respect  to  additional  sampling, 
the  Agency  believes  that  the  sampling 
plan  used  by  UCC  was  more  than 
adequate.  An  imaginary  grid  was  used 
fcs  prescribed  by  Test  Methods  for 
Evaluating  Solid  Waste  (SW-S46),  to 
collect  in  excess  of  100  non-biased 
samples.  UCC  sampled  the  damage  area 
completely,  that  is.  rather  than 
collecting  from  random  sampling  points 
from  the  grid,  all  intersecting  grid  points 
were  sampled.  After  treatment  these 
samples  showed  such  extremely  low 
variability  that  the  Agency  is  able  to 
characterize  the  acrolein  level  in  the 
contaminated  soil  as  less  than  2  ppm. 
with  a  ninety-five  percent  degree  of 
confidence. 

C.  Final  Agency  Decision 

Based  on  the  low  concentrations  of 
acrolein  in  these  soils  (i.e..  less  than  9 
ppm  in  both  areas),*  the  low  likelihood 
of  human  exposure  to  acrolein  in  these 
wastes  using  a  reasonable  worst  case 
disposal  scenario.' and  the  relatively 

•The  Agency  hat  evaluated  the  chronic  toxicity 
of  acrolein  and  has  e«tabli»hed  an  AccepUbie  Daily 
Intake  for  humans  of  1.1  mg/day.  (See  Summary  of 
Currenl  Acceptable  Daily  Intakes  (ADI's)  for  oral 
exposure.  Environmental  Criteria  and  Aaaeiament 
Office.  U.S.  Environmental  Protection  Agency. 
Cincinnati.  Ohio.  November  29.  1983).  If  all  the 
acrolein  in  the  soil  migrates  at  the  smne  time  (a 
worst  caae  sssumptiooj  the  maximum  concentration 
of  acrolein  in  the  leachate  will  be  about  18  mg/l, 
assuming  a  maximum  soil  concentration  of  9  mg/kg 
and  a  toil  pore  volume  of  50%.  Aflenaation  and 
dilution  are  expected  to  reduce  the  concentration  of 
acrolein  m  the  leachate  by  at  least  one  to  two 
orders  of  magnitude,  ie..  to  lets  than  IJ  mg;'L 
Furthermore,  acrolein  is  expected  to  hydrolize  In 
water  thus,  reducing  even  further  the  concentration 
expected  m  the  drinking  water,  to  less  than  the  ADl. 
The  Agency,  therefore,  considers  the  maximum 
levels  of  acrolein  in  the  soil.  9  mg/Ttg.  relatively  low 

'The  model  used  by  UCC  although  site-specific 
It  consistent  with  other  models  f;.e..  Darcy'i  Law  for 
ground  and  surface  water  and  a  Gaussian 
Distribution  Model  for  air)  developed  by  the  Agencv 
for  similar  evahiationt.  At  pari  of  the  Agency's 
evaluation,  since  site-specific  factors  cannot  be 
contidered.  vahoua  generalized  worst  case 
parameters  were  tubttituted  into  the  models  to 
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short  half-life  of  acrolein  (less  than  22 
days),  the  Agency  is  granting  a  final 
exclusion  from  EPA  Hazardous  Waste 
No.  P003  to  Union  Carbide  for 
approximately  11.000  cubic  yards  of 
contaminated  soil  from  both  areas,  as 
described  in  their  petition. 

11.  Kay-Fries,  Ina 

A.  Proposed  Exclusion 

Kay-Fries  has  petitioned  the  Agency 
to  exclude  its  filter  press  sludge  and  its 
biological  aeration  sludge  (presently 
contained  in  its  holding  lagoon)  from 
EPA  Hazardous  Waste  Nos.:  F003  and 
F005  based  on  their  non-ignitability  and 
on  the  low  concentration  of  the  listed 
solvents  in  these  wastes.*  All  solvents 
used  in  Kay-Fries'  process  are  recovered 
actively  within  the  process,  with  the 
exception  of  methanol,  thus  allowing 
only  minor  volumes  of  the  solvents  to 
enter  the  wastewater  treatment  system. 
In  addition,  it  is  claimed  that  all  these 
solvents  are  easily  degraded  in  the 
biological  aeration  lagoon  used  by  Kay- 
Fries.  (See  49  FR  8964-8965,  March  9. 
1984  for  a  more  detailed  explanation  of 
why  EPA  proposed  to  grant  Kay-Fries' 
petition.) 

B.  Agency  Response  to  Public 
Comments 

There  were  no  comments  on  the 
proposed  exclusion  of  these  wastes. 

C.  Final  Agency  Decision 

Kay-Fries'  claim  were  substantiated. 
First,  representative  samples  of  these 
wastes  tested  for  ignitability 
demonstrated  that  the  wastes  exhibited 
no  flash  point  Secondly,  analyses  of 
filter  press  samples  and  the  lagoon 
sludge  indicated  maximum  toluene 
concentrations  of  0.1  ppm  and  0.149 
ppm.  respectively.  These  levels  are  far 
below  that  which  would  be  considered 
significant.'  (See  49  FR  8964.)  (Kay-Fries 


determine  whether  there  was  any  potential  for 
acrolein  to  reach  levels  of  concern.  The  Agency 
used  much  lower  dilution  factors  (10%  of  what  was 
claimed  by  UCC).  assumed  no  degradation  of 
acrolein  during  tr»ntport  and  used  higher  toll 
permeabilities  (10  x  higher  than  values  measured  at 
the  site).  By  using  non-site-specific  worst  case 
values,  the  agency  determined  that  the 
concentration  of  acrolein  in  the  ground  and  surface 
waters  and  the  air  at  the  site  still  would  be  lets  than 
any  health  bated  ttandard. 

•In  particular,  ttie  two  tludges  Kay-Fries 
requested  be  excluded  contained  the  following 
tolventt:  FtXB-ethyl  acetate,  methyl  itobutyl  ketone, 
and  methanol:  and  P006-toluene.  Both  sludges 
contain  the  F003  and  F005  wastes.  Toluene  it  the 
only  tolvent  in  the  F005  litting.  uted  by  Kay-fries. 
Itt  concentration  In  the  waste  is  primanly  of 
concern  due  to  toxicity  The  other  solvents  used  are 
listed  only  because  of  their  ignitability. 

'The  Agency  has  estabhshed  an  Amoient  Water 
Quality  Critena  for  toluene  of  14J  mg/l  (See 
Ambient  Water  Quality  Criteria  for  Toluene.  EPA 
440/5-80-075.  October  19801.  If  all  of  the  toluene  in 


also  submitted  data  on  the  other  non- 
listed  hazardous  constituents  which 
reasonably  may  be  expected  to  be 
present  in  the  waste.  This  data  indicated 
that  no  other  hazardous  constituents 
were  present  in  these  wastes  at 
concentrations  of  regulatory  concern.) 
Based  on  the  non-ignitability  of  the 
waste  and  the  low  levels  of  toluene  in 
the  wastes,  the  Agency  is  granting  a 
final  exclusion  to  Kay-Fries,  Inc.  for  its 
biological  aeration  lagoon  sludge 
(contained  in  their  holding  lagoon)  and 
its  filter  press  sludge  from  EPA 
Hazardous  Waste  Nos.  F003  and  F005  at 
its  Stoney  Point.  New  Yorlc  facility.  This 
exclusion  remains  in  effect  as  long  as 
Kay-Fries  does  not  alter  the  processes 
which  generate  the  waste. 

m.  Metroplitan  Sewer  District  of  Greater 

Cincinnati 

A.  Proposed  Exclusion 

The  Cincinnati  Metropolitan  Sewer 
District  (MSD)  has  petitioned  the 
Agency  to  exclude  (on  a  one-time  basis) 
sluiced  bottom  ash  contained  in  two  on- 
site  lagoons.  MSD  bums  hazardous 
wastes  FOOl.  F002,  F003.  F004.  and  F005 
along  with  sewage  sludge.*  The  mixed 
ash  is  slurried  with  wastewater  from  the 
municipal  wastewater  treatment  plant 
and  pumped  to  the  lagoons  for  de- 
watering.  MSD  has  requested  delisting 
for  the  contents  of  both  lagoons,  which 
together  contain  approximately  50.000 
cubic  yards  of  ash. 

MSD  claims  that  the  ash  in  these 
lagoons  is  non-hazardous  due  to  the 
destruction  of  the  hazardous 
constituents  during  combustion.  MSD 
further  claims  that  99.75  percent  of  the 
incinerated  waste  which  produces  this 
ash  is  municipal  waste,  while  only  0.25 
percent  of  the  incinerated  waste  is 
inductrial  waste  (of  which  a  smaller 
percentage  are  the  listed  hazardous 
wastes).  MSD  also  provided  data  which 
indicates  non-detectable  concentrations 
of  the  listed  solvents,  except  for 
methylene  chloride;  methylene  chloride 
levels  ranged  from  non-detectable  to  1.9 
ppm  in  the  ash  (See  49  FR  8965).  (MSD 
also  submitted  data  on  the  other  listed 
hazardous  constituents  which 
reasonably  may  be  expected  to  be 
present  in  the  waste.  This  data  indicated 

the  waste  migrates  at  the  tame  time  (a  worst  case 
assumption),  the  maximum  concentration  of  toluene 
in  the  leachate  will  be  about  0.4  mg/l.  assuming  a 
maximum  waste  concentraticw  of  OJ. mg/kg  and  an 
average  waste  pore  volume  of  S0%.  Since  the 
maximum  leachdle  concentration  is  well  below  the 
water  quality  criteria  the  Agency  feels  the  level  of 
toluene  in  these  wastes  are  relatively  low. 

•In  particular.  MSD  has  requested  exclusion  of 
the  sluiced  ash  which  contains  all  the  solvents 
listed  in  POOl.  F002.  F003.  and  F005  in  the  two 
impoundments. 
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that  the  waste  contained  in  the  South 
Lagoon  contains  certain  polynuclear 
aromatic  compounds  (PNAs)  which  may 
be  of  environmental  concern.)  See  49  FR 
8965-8966  (March.9, 1984).  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  MSD's  petition. 

B.  Agency  Response  to  Public 
Comments 

One  commenter  raised  serious 
concerns  over  the  presence  of  the  PNAs 
in  MSD's  waste  in  the  South  Lagoon  and 
the  potential  harm  the  waste  may 
present  to  human  health  and  the 
environment  because  of  their  known  or 
suspected  carcinogenicity.  In  addition, 
the  commenter  was  concerned  that  the 
Agency  had  not  yet  performed  the 
necessary  studies  to  determine  whether 
the  PNAs  should  be  added  as  a  basis  for 
listing  the  waste. 

The  Agency  believes  that  the 
concentration  of  known  or  suspected 
carcinogenic  PNAs  in  the  sluiced  ash 
contained  in  the  North  Lagoon  are  not  of 
regulatory  concern  since  only  very  low 
levels  of  the  PNAs  were  found  in  the 
waste  (see  Agency  Decision  below).  The 
Agency  has  not  determined  yet. 
however,  whether  the  level  of  PNAs 
found  in  the  waste  of  the  South  Lagoon 
are  of  environmental  concern. 
Therefore,  the  Agency  shares  the 
commenter's  concern  and  is  defering 
any  action  until  those  PNA  levels  [i.e., 
chrysene  17.5  ppm,  benzo(a)pyrene  16.66 
ppm,  etc.)  can  be  further  evaluated.  At 
this  time,  the  Agency  has  not  completed 
its  investigation  to  determine  Whether 
these  toxicants  should  be  included  as  a 
basis  for  listing.  We  expect,  however,  to 
make  this  determination  over  the  next 
several  months.  At  that  time,  we  -will 
decide  whether  to  modify  the  listing; 
until  this  decision  is  made,  however,  we 
believe  it  inappropriate  to  exclude  the 
waste  from  regulatory  control. 

C.  Final  Agency  Decision 

The  Agency  believes  that  MSD  has 
demonstrated  successfully  that  the 
sluiced  bottom  ash  contained  in  the 
North  Lagoon  is  non-hazardous  due  to 
very  low  levels  of  the  listed  solvents.  All 
of  the  analyses  provided  by  MSD 
indicated  non-detectable  levels  of 
solvents  in  the  waste  (except  for 
methylene  chloride);  the  maximum  level 
of  methylene  chloride  found  in  the 
waste  [i.e..  less  than  2.0  ppm)  also  is  not 
considered  8ignificant.*The  data 


•The  Agency  has  evaluated  the  chronic  toxicity 
of  methylene  chloride  and  ha«  ettablithed  an 


submitted  by  MSD  for  the  other 
hazardous  constituents  found  in  the 
waste  also  indicates  that  the  ash  is  non- 
hazardous  and.  as  such,  the  Agency 
believes  should  be  excluded  from 
hazardous  waste  control.'" 

Therefore,  the  Agency  is  granting  a 
final  exclusion  to  MSD  for  tfie  waste 
contained  in  the  North  Lagoon  (which 
contain  EPA  Hazardous  Waste  Nos. 
FOOl.  F002.  F003.  F004.  and  F005)  at  its 
Cincinnati.  Ohio  location. 

The  Agency  also  believes  that  the 
level  of  solvents  found  in  the  South 
Lagoon  are  not  of  regulatory  concern.  As 
discussed  earlier,  however,  the  Agency 
has  concerns  about  the  potentially  toxic 
level  of  PNAs  in  the  South  Lagoon.  Since 
the  Agency  is  considering  including 
these  toxicants  as  a  basis  for  Hsting  this 
waste,  the  Agency  is  not  making  any 
final  decision  on  the  sluiced  bottom  ash 
contained  in  the  South  Lagoon.  This 
analysis  will  include  a  review  of 
available  toxicity  information,  the 
determination  of  specific  retardation 
factors  for  PNAs  on  soils  and  ash.  and 
an  evaluation  of  PNA  concentrations  in 
various  types  of  incineration  ash.  The 
Agency  is  planning  to  complete  this 

Acceptable  Daily  Intake  for  humani  of  13  mg/day 
(See  Sununary  of  Current  Acceptable  Daily  Intaket 
(ADI'i)  for  oral  expoaure.  Environmental  Criteria 
and  Aaaeasmenl  Offica.  U.S.  Environmental 
Protection  Agency.  Cincinnati.  Ohio.  November  29. 
1983).  If  all  of  the  methylene  chloride  in  the  waate 
migratet  at  the  tame  time  (a  worat  caae  aasumptionj 
the  maximum  concentration  In  the  leachate  will  be 
about  4  mg/l.  aaauming  a  maximum  concentration 
of  2  rag/kg  in  the  waate  and  an  average  watte  pore 
volume  of  50%.  Attenuation  and  dilution  are  further 
expected  to  reduce  the  concentration  of  methylene 
chloride  by  one  to  two  ordert  of  magnitude,  i.e.,  to 
lets  than  0.40  mg/l.  Since  thit  concentration  u  one 
order  of  magnitude  lets  than  the  ADL  the  Agency 
contidert  the  maximum  level  of  methylene  chloride 
in  the  ath.  2  ppm.  relatively  low. 

'*The  concentrationt  of  PNAt  in  the  watte  in  the 
North  Lagoon  ranged  from  non-iletectable  (/.•.,  lett 
than  Xn  ug/gm)  to  a  maximum  of  a47  ug/gm  (t««  40 
FR  8960.  March  a  1964)  The  Agency'i  Office  of 
Health  and  Environmental  Aitettment  (OHEA) 
Carcinogen  Ataeaament  Group  (CAC)  hat  evaluated 
S4  chemicalt  for  their  relative  carcinogenic 
potenciea  (tee  Health  Ataeaament  Document  for 
Ethylene  Oxide,  EPA  e00/B-64-008A.  ApriL  19M) 
and  hat  determined  that  the  tlope  of  the  dote 
responte  curve  for  Benzo(8)pyTene  it  11.5  mg/kg/ 
day.  Since  the  ritk  of  obtaining  one  additional 
cancer  it  equal  to  the  product  of  the  tlope  of  the 
curve  and  the  doae.  there  would  be  one  additional 
cancer  in  a  million  at  a  doae  of  .006  ug/day  for  an 
average  adulL  It  it  alao  known,  however,  that  PNAt 
are  very  intoluble  in  water,  and  are  ttrongly 
abtorbed  on  particulatet,  which  rendert  tiftem 
immobile.  Hiere  retardation  factort  are  usually 
estimated  to  be  well  in  excaat  of  lOOa  (See  the 
RCRA  Ritk  Cott  Analytit  Model  Maizh  1. 1964.) 
Therefore,  aaauming  other  PNAt  behave  timilariy  to 
benzo(a)  pyrene.  the  Agency  believet  that  theae 
wattet,  which  contain  lesa  than  6  ug/gm  of  PNAt. 
are  not  of  regulatory  concern. 


study  in  the  fall  and  is.  therefore, 
delaying  its  decision  luitil  this 
comprehensive  analysis  can  be 
conducted.  Therefore,  the  waste  in  the 
South  Lagoon  remains  hazardous  and 
must  be  managed  in  accordance  nvith 
the  Subtitle  C  hazardous  waste 
regulations. 

rv.  Effective  Data 

Section  3010(b)  of  RCRA  provides  that 
EPA's  hazardous  waste  regulations  and 
revisions  to  the  regulations  take  effect 
six  months  after  promulgation.  The 
purpose  of  this  requirement  is  to  allow 
persons  handling  hazardous  waste 
sufficient  lead  time  to  prepare  to  comply 
with  major  new  regulatory  requirements. 
Today's  amendment,  however,  reduces, 
rather  than  increases,  the  existing 
requirements  fof  persons  generating 
hazardous  waste.  In  addition,  if  the 
amendment  promulgated  today  did  not 
become  effective  for  six  months  after 
promulgation  there  would  be 
unnecessary  disruption  in  the 
implementation  of  the  regulation.  In  light 
of  the  hardship  that  would  be  imposed 
by  an  effective  date  six  months  after 
promulgation  and  the  fact  that  such  a 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010,  EPA  believes  it 
appropriate  to  make  this  rule  effective 
immediately.  In  addition,  for  the  reasons 
stated  above.  EPA  believes  that  under  5 
U.S.C  553(d)  this  rule  may  be  made 
effective  immediately. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.a  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  Tbe  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly.  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

This  action  is  exempt  from  review 
under  Executive  Order  12291. 

VI.  List  itf  Subjw:ts  ia  40  CFR  Put  281 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 
~\Dated:  September  12. 1984. 
lack  W.  McGraw. 

Acting  Assistant  Administrator. 

PART  261-f  AMENDED] 

For  the  reaaona  set  out  in  the 
preamble.  40  CFR  Part  261  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  261 
read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1978,  as  amended  (42  U.S.C. 
6905.  6912.  6921,  and  6922]. 

2.  Section  261.31  is  amended  by 
adding  the  following  introductory  text 
before  the  table  to  read  as  follows: 

§261.31    HnartkNis  waste*  from  non- 
sp«ciflc  aourcM 

The  following  solid  wastes  are  listed 
hazardous  wastes  from  non-specific 
sources  unless  they  are  excluded  under 
§5  260.20  and  260.22  and  listed  in 
Appendix  XI. 
•        •        •        *        * 

3.  Section  261.32  is  amended  by 
adding  the  following  introductory  text 
before  the  table  to  read  as  follows: 


Hazardous  wastes  from  spscifie 


§  261.32 
sources 

The  following  solid  wastes  are  listed 
hazardous  wastes  from  specific  sources 
unless  they  are  excluded  under 
§  §  260.20  and  260.22  and  Usted  in 
Appendix  IX. 

•  •        »        ♦        « 

4.  Section  281.33  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

S  281.33    Discarded  commercial  chemical 
producte,  off-speciflcation  species, 
container  resMues  and  spil  residues 
ttiereof. 

The  following  materials  or  items  are 
hazardous  wastes  if  and  when  they  are 
discarded  or  intended  to  be  discarded 
unless  they  are  excluded  under 
S9  260.20  and  260.22  and  listed  in 
Appendix  IX. 

•  •         •         ♦         » 

5.  Appendix  IX  is  added  to  Part  261  to 
read  as  follows: 


Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260.22 

Table  1.— Wastes  Excluded  From  Non- 
specific Sources 


FadWy 

Addrna                Wist*  dMcnption 

K*y-Ffie«,  Inc. 

SWfiey  Pomt. 

BiologKal  aeration  lagoon 

•«¥. 

ifc^i))*   arKJ   fltler    press 

ifadoa    ijenaiatad    after 

SepMinber     21.      1984, 

ardous  Wests  hk».  F003 

and  F006  aa  spa*  aa  that 

diapoaad  ol  «i  a  tnkinq 

lagoon  as  of  Septamber 

21.  1964 

Metropolitan 

Cme«n«i.OH  . 

Skjicad  Iwttom  ash  sludge 

Smw 

Ontnct  o« 

cUxc   yarda).   ooManad 

Greattr 

in  the  North  Lagoon,  on 

Cinamati 

1 

S«p(en)t>er      21.      1984, 
wfuch      contama      EPA 
Haxardoua  Waslae  Noe. 
FOOI.  F002.  F003,  F004, 
andFOOS. 

Table  2— Wastes  Excluded  From  Specific 

Sources 

FaoMy 

Address        {          Waste  descnpbon 

(Reserved) 

Table  3.— Wastes  Excluded  From  Commer- 
cial Chemical  Products,  Off-Specifica- 
TioN  Species,  Container  Residues,  and 
Soil  Residues  Thereof 


Facility 


I       Address 


Waste  doscnption 


Unnn  Cartxda  i  T: 


I 


Comammaled  sod  (appron- 
mately  11.000  cubR 
yards).  wtKt\  contains 
acrolein  n  ooncentra- 
lions  ol  less  than  9  ppm. 
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40  CFR  Part  300 
[SWH-FRL-2646-2] 

Amendment  to  National  Oil  and 
Hazardous  Substance  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  amending  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP"),  which  was 
promulgated  on  July  16, 1982,  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("CERCLA")  and  Executive  Order  12318. 
This  document  amends  the  National 
Priorities  List  { "NPL"),  which  was 
promulgated  as  Appendix  B  of  the  NCP 
on  September  8, 1983.  CERCLA  requires 
that  the  NCP  Include  a  list  of  national 
priorities  among  the  known  releases  or 


threatened  releases  of  hazardous 
substances,  pollutants,  and 
contaminants  throughout  the  United 
States,  and  that  the  list  be  revised  at 
least  annually.  The  NPL  constitutes  this 
list  and  is  being  revised  to  meet  those 
requirements. 

dates:  The  promulgation  date  for  this 
amendment  to  the  NCP  shall  be 
September  21, 1984.  Under  section  305  of 
CERCLA.  amendments  to  the  NCP 
cannot  take  effect  until  Congress  has 
had  at  least  60  "calendar  days  of 
continuous  eession"  from  the  date  of 
promulgation  in  which  to  review  the 
amended  Plan.  Since  the  actual  length  of 
this  review  period  may  be  affected  by 
Congressional  action,  it  is  not  possible 
at  this  time  to  specify  a  date  on  which 
the  NPL  will  become  effective. 
Therefore,  EPA  will  publish  a  Federal 
Register  notice  at  the  end  of  the  review 
period  announcing  the  effective  date  of 
this  NPL  EPA  notes,  however,  that  the 
legal  effect  of  a  Congressional  veto 
pursuant  to  section  305  has  been  placed 
in  question  by  the  recent  decision, 
Immigration  and  Naturalization  Service 
V.  Chadha,  103  S.  Ct.  2764  (1983). 
Nonetheless,  the  Agency  has  decided,  as 
a  matter  of  policy,  to  submit  the  NPL  for 
Congressional  review.  If,  however, 
public  health  or  environmental  concerns 
indicate  the  necessity  for  the  Agency  to 
initiate  remedial  action  at  any  of  the 
sites  that  have  been  placed  on  the  NPL 
before  the  expiration  of  the  time  period 
specified  in  section  305,  such  actions 
will  be  taken. 

ADDRESSES:  The  public  docket  for  the 
NCP  will  contain  Hazard  Ranking 
System  (HRS)  score  sheets  for  all  sites 
on  the  NPL,  as  well  as  a 
"Documentation  Record"  for  each  site, 
describing  the  information  used  to 
compute  the  scores.  The  main  docket  is 
located  in  Room  S325,  Waterside  Mall, 
401  M  Street,  SW,  Washington,  DC 
20460  and  is  available  for  viewing  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
copies  of  these  documents  should  be 
directed  to  EPA  at  the  above  address. 
The  EPA  Regional  Offices  maintain 
dockets  concerning  the  sites  located  in 
their  Regions.  Addresses  for  the 
Regional  Office  dockets  are: 

Peg  Nelson.  Region  I.  U.S.  EPA  Library,  John 

F.  Kennedy  Federal  Bldg.,  Boston,  MA 

02203.  617/223-5791; 
Audrey  Thomas.  Region  II,  U.S.  EPA  Library. 

28  Federal  Plaza,  10th  Floor,  New  York,  NY 

10278,  212/264-2881; 
Diane  McCreary,  Region  III,  U.S.  EPA 

Library.  Curtis  Building,  6fh  and  Walnut 

Streets,  Philadelphia.  PA  19106,  215/597- 

0580; 
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Carolyn  Mitchell.  Region  IV,  U.S.  EPA 

Library,  345  Courtland  Street.  NE.  Atlanta, 

GA  30385,  40tftm-42W: 
Lou  TUly,  R«gf(Ni  V,  OA  EPA  Library.  230 

Sorrtk  Dearten  Street,  C3yeaga  H.  0060*. 

312/363^-0022: 
Nita  House,  Regiea  VI.  U.Sk  EPA  Library. 

First  iRtemational  Building.  1201  Elm 

Street.  Dallas,  TX  75270.  214/787-7341; 
Connie  McKenzie.  Region  VII,  U.S.  EPA 

Library.  324  East  11th  Street.  Kansas  City. 

MO  64106.  n  9/374-3497; 
Delores  Eddy,  Region  VIU,  U.S.  EPA  Library. 

1860  Lincoln  Street.  Denver.  CO  80295.  303/ 

844-2560; 
lean  Circiello.  Region  IX,  U.S.  EPA  Library, 

215  Freemont  Street.  San  Francisco.  CA 

94105. 415/974-8076; 
lulie  Sears.  Region  X,  U.S.  EPA  Library.  1200 

6th  Avenue.  Seattle,  WA  98101,  206/442- 
•  1289. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Scott  Parrish,  Hazardous  Site  Control 
Division,  Office  of  Emergency  and 
Remedial  Response  (WH-548-E), 
Environmental  Protection  Agency,  401  M 
Street  SW,  Washington.  DC  20460, 
Phone  [800)  424-9346  (or  382-3000  in  the 
Washington,  DC,  metropolitan  area). 
SUPPLEMENTARY  INFORMATION: 
Table  of  ContenU 

I — Introduction 

11 — Purpose  of  the  NPL 

III — Implementation 

IV — Process  for  Establishing  and  Updating 

the  List 
V— Contents  of  the  NPL 
VI— Eligibihty  ofSites 
VII — Changes  from  the  Proposed  NPL 
Vin — Updates  and  Deletions 
IX — Regulatory  Impact  Analysis 
X— Regulatory  Flexibility  Act  Analysis 

I.  Introduction 

Pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ofioaa  42  U.S.C.  9601-9657 
("CERCLA '  or  "the  Act "),  and  Executive 
Order  12316  (48  FR  42237.  August  20. 
1981).  the  Envirorunental  Protection 
Agency  ("EPA"  or  "the  Agency ') 
promulgated  the  revised  National 
Contingency  Plan  ("NCP").  40  CFR  Part 
300.  on  )u]y  16. 1982  (47  FR  31180).  Those 
amendments  to  the  NCP  implemented 
responsibilities  and  authorities  created 
by  CERCLA  to  respond  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  and 
contaminants. 

Section  105(8)(A)  of  CERCLA  requires 
that  the  NCP  includes  criteria  for 
determining  priorities  among  releases  or 
threatened  releases  throughout  the 
United  States  for  the  purpose  of  taking 
remedial  action  and.  to  the  extent 
practicable  taking  into  account  the 
potential  urgency  of  such  actioa  for  the 
purpose  of  taking  removal  action. 
Removal  action  involves  cleanup  or 


other  actions  that  are  taken  in  response 
to  emergency  conditions  ot  on  ■  short- 
term  or  tamporary  basi»  (CERCLA 
section  101123)^  Renedial  action  tends 
to  be  long-tarra  in  nature  and  involves 
response  actions  whick  are  consistent 
with  a  peonenent  renedy  for  a  release 
(CERCLA  section  101(24)>.  Criteria  for 
determining  priorities  are  included  in 
the  Hazard  Ranking  System  ("HRS '). 
which  EPA  promulgated  as  Appendix  A 
of  the  NCP  (47  FR  91219,  July  16. 1982). 

Section  105(8){B)  of  CERCLA  requires 
that  these  criteria  be  used  to  prepare  a 
list  of  national  priorities  among  the 
known  releases  or  threatened  releases 
throughout  the  Urated  States,  and  that  to 
the  extent  practicable  at  least  400  sites 
be  designated  individually  on  this 
National  Priorities  List  (NPL).  Section 
H)5(8KB]  also  requres  that  the  list  of 
priorities  be  revised  at  least  annually. 
EPA  has  included  on  the  NPL  releases 
and  threatened  releases  not  only  of 
designated  hazardous  substances,  but  of 
any  "pollutant  or  contaminant"  which 
presents  an  imminent  and  substantial 
danger  to  the  public  health  or  welfare. 
CERCLA  requires  that  the  NPL  be 
included  as  part  of  the  NCP.  On 
September  8, 1983,  EPA  amended  the 
NCP  by  adding  the  NPL.  consisting  of 
406  sites,  as  ApperKiix  B.  On  that  same 
day.  EPA  proposed  to  amend  Appendix 
B  to  add  an  additional  133  sites  to  the 
NPL  Of  that  number,  four  sites  (San 
Gabriel  Sites  1,  2,  3  and  4)  have  already 
been  added  to  the  NR.  on  May  8, 1984. 
Today,  the  Agency  is  revising  Appendix 
B  by  adding  128  sites  to  the  NPL.  The 
discussion  below  may  refer  to  "releases 
or  threatened  releases"  simply  as 
"releases,"  "facilities,"  or  "sites." 

IL  Purpose  of  the  NPL 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848.  96fh  Cong..  2d.  Sess. 
60  (1980)): 

The  priority  hsts  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  ihe  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so. 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL  therefore,  is 
primarily  to  serve  as  an  informational 
tool  for  use  by  EPA  in  identifying  sites 
that  appear  to  present  a  significant  risk 


to  public  haakh  oc  the  envicaooMnt.  The 
initial  idBnMficalteB  ef  a  sits  ra  the  NPL 
is  inlaiided  pdaaily  to  gnidt  EPA  in 
determining  yAick  sites  wamnt  fairther 
investi^fion  in  order  to  •■••■•  the 
nature  and  extent  of  the  public  haaltb 
and  enviroaflKntai  risks  ■naocinted  with 
the  site  and  to  detenniBe  wbat  response 
action,  if  anj.  may  be  appropriate. 
Inclusion  of  a  site  on  the  NFl  does  not 
establish  that  EPA  necessarily  wiA 
undertake  response  actions.  Moreover. 
listing  does  not  require  any  action  of 
any  private  party,  nor  does  it  determine 
the  liability  of  any  party  for  the  cost  of 
cleanup  at  the  site. 

In  addition,  although  the  HRS  scores 
used  te  place  sites  on  the  NPL  may  be 
helpful  to  the  Agency  in  determining 
priorities  for  cleanup  and  other  response 
activities  among  sites  on  the  NPL.  EPA 
does  not  rely  on  the  scores  as  the  sole 
means  of  determining  such  priorities,  as 
discussed  below.  Neither  can  the  HRS 
itself  determine  the  appropriate  remedy 
for  a  site.  The  information  collected  to 
develop  HRS  scores  to  choose  sites  for 
the  NPL  is  not  sufficient  in  itself  to 
determine  the  appropriate  remedj'  for  a 
particular  site.  After  a  site  has  been 
included  on  the  NPL  EPA  generally  will 
rely  on  further,  more  detailed  studies 
conducted  at  the  site  to  determine  what 
response,  if  any.  is  appropriate. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  criteria 
contained  in  Subpart  F  of  the  NCP.  After 
conducting  these  additicmal  studies  EPA 
may  conclude  tiiat  it  is  not  desirable  to 
conduct  response  action  at  some  sites 
on  the  NPL  because  of  more  pressing 
needs  at  other  sites.  Given  the  limited 
resources  available  in  the  Hazardous 
Substance  Response  Fund  established 
under  CERCLA.  the  Agency  must 
carefully  balance  the  relative  needs  for 
response  at  the  numerous  sites  it  has 
studied.  It  is  also  possible  that  EPA  will 
conclude  after  further  analysis  that  no 
action  is  needed  at  a  site  because  the 
site  dees  not  present  a  significant  threat 
to  public  health,  welfare  or  the 
environment. 

III.  Implementation 

EPA's  policy  is  to  pursue  cleanup  of 
hazardous  waste  sites  using  all 
appropriate  response  and/or 
enforcement  actions  which  are  available 
to  the  Agency.  Publication  of  sites  on 
the  NPL  will  serve  as  notice  to  any 
potentially  responsible  party  that  the 
Agency  may  initiate  Fund-financed 
response  action.  The  Agency  will  deade 
on  a  site-by-site  basis  whether  to  take 
enforcement  action  or  to  proceed 
directly  with  Fund-financed  response 
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actions  and  seek  recovery  of  response 
costs  after  cleanup.  To  the  extent 
feasible,  once  sites  are  listed  on  the  NPL 
EPA  will  detennine  high  priority 
candidates  for  Fund-financed  response 
action  and  enforcement  action  through 
State  or  Federal  initiative.  The 
determinations  will  take  into  account 
which  approach  is  more  likely  to 
accomplish  cleanup  of  the  site  while 
using  the  Fund's  limited  resources  as 
efficiently  as  possible. 

In  many  situations,  it  is  difficult  to 
determine  whether  private  party 
response  through  enforcement  measures 
of  Fund-financed  response  and  cost 
recovery  will  be  the  more  effective 
approach  in  seciunng  site  cleanup  unMl 
studies  have  been  completed  indicating 
the  extent  of  the  problem  and 
alternative  response  actions. 
Accordingly,  the  Agency  plans  to 
proceed  with  remedial  investigations 
and  feasibility  studies  at  sites  as  quickly 
as  possible.  (See  the  NCP.  40  CFR  300.68. 
and  the  preamble.  47  FR  31180.  July  16. 
1982,  for  a  more  detailed  discussion  of 
remedial  investigations  and  feasibility 
studies.) 

Funding  of  response  actions  for  sites 
will  not  necessarily  take  place  in  order 
of  the  sites'  ranking  on  the  NPL  EPA 
does  intend  in  most  cases  to  set 
priorities  for  remedial  investigations  and 
feasibility  studies  largely  on  the  basis  of 
relative  position  on  the  list  and  the 
States'  priorities  simply  because  at  this 
early  stage  these  may  be  the  only 
sources  of  information  regarding  the 
risks  presented  by  a  site.  Funding  for  the 
design  and  construction  of  remedial 
measures  is  less  likely,  however,  to  be 
done  according  to  relative  position  on 
the  Ust.  State  assurances  that  cost 
sharing  and  other  State  responsibilities 
will  be  met  are  prerequisites  for 
construction  of  remedial  measures. 
Taking  those  factors  into  account.  EPA 
will  base  priorities  for  design  and 
construction  on  impacts  on  public  health 
and  the  environment,  as  indicated  by 
the  HRS  scores  and  other  available 
information,  and  on  a  case-by-case 
evaluation  of  economic,  engineering, 
and  environmental  considerations. 

Revisions  to  the  NfPL  such  as  today's 
rulemaking  will  tend  to  result  in  moving 
some  previously  listed  sites  to  a  lower 
position  on  the  NPL  If  EPA  has  initiated 
remedial  action  such  as  a  remedial 
investigation  or  feasibility  study  at  a 
site,  the  Agency  does  not  intend  to 
cease  sucn  actions  m  order  to  determine 
whether  a  subsequently  listed  site 
should  have  a  higher  priority  for 
funding.  Rather,  the  Agency  will 
continue  funding  remedial  actions  once 
they  have  been  initiated  regardless  of 


whether  higher  scoring  sites  are  later 
added  to  the  NPL 

The  NPL  does  not  determine  priorities 
for  removal  actions;  EPA  may  take 
removal  actions  at  any  site,  whether 
listed  or  not  that  meets  the  criteria  of 
§§  300.65-300.67  of  the  NCP.  Likewise, 
EPA  may  take  enforcement  actions 
under  applicable  statutes  against 
responsible  parties  regardless  of 
whether  the  site  is  listed  on  the  NPL, 
although  the  focus  of  EPA's  enforcement 
actions  will  be  on  NPL  sites. 

IV.  Process  for  Establishing  the  NPL 

Section  105(8)  of  the  CERCLA 
contemplates  that  the  States  will 
identify  the  majority  of  candidate  sites 
for  the  NPL  according  to  EPA  criteria, 
although  EPA  also  has  independent 
authority  to  consider  sites  for  listing.  For 
that  reason,  most  of  the  sites  on  the  NPL 
were  evaluated  by  the  States  in 
accordance  with  the  HRS  and  submitted 
to  EPA.  In  some  cases,  however,  EPA 
Regional  Offices,  independent  of  these 
State  efforts,  scored  other  sites  using  the 
HRS.  For  all  sites  considered  for  this 
update  of  the  NPL  including  those 
scored  by  the  States,  EPA  reviewed  the 
HRS  evaluations  and  conducted  quality 
assurance  audits.  These  audits  are 
intended  to  ensure  accuracy  and 
consistency  in  HRS  scoring  a.Tiong  the 
various  EPA  and  State  offices. 

On  September  a  1983,  EPA  proposed 
the  first  revision  to  the  NPL  in  the 
Federal  Register  (48  FR  40674).  Of  the 
133  sites  proposed.  131  had  received 
HRS  scores  of  28.50  or  higher  one  site 
was  designated  by  the  State  as  its  top 
priority  and.  according  to  CERCLA, 
must  be  included  among  the  top  100 
sites;  and  one  site  was  proposed  for 
listing  on  the  basis  of  a  future  .NCP 
amendment  which  will  delineate 
additional  criteria  for  listing  sites  on  the 
NPL  The  cutoff  score  of  28.50  points 
was  the  same  cutoff  chosen  for  the 
initial  NPL  (see  47  FR  58476,  December 
30, 1982.  and  48  FR  40658,  September  8 
1983).  The  cutoff  score  was  selected 
because  it  would  yield  an  initial  NPL  of 
at  least  400  sites  as  suggested  by 
CERCLA,  not  because  of  any 
determination  that  sites  scoring  less 
than  28.50  did  not  present  a  significant 
risk  to  human  health,  welfare  or  the 
environment. 

The  public  comment  period  on  the 
proposed  rule  ended  November  8. 1983. 
EPA  considered  all  comments  received 
by  March  30, 1984.  Based  on  the 
comments  received  on  the  September  8, 
1983,  proposed  rule,  as  well  as  further 
investigation  by  EPA  and  the  States. 
EPA  recalculated  the  HRS  scores  for 
individual  sites  where  appropriate. 
EPA's  response  to  public  comments  and 


explanations  of  any  score  changes  made 
as  a  result  of  such  comments,  are 
addressed  in  the  "Support  Document  for 
the  Revised  National  Priorities  List — 
1984."  This  docimient  is  available  for 
review  in  the  EPA  dockets  in 
Washington.  DC  and  the  Regional 
Offices. 

One  commenter  disagreed  with  EPA's 
approach  for  selecting  sites  for  the  NPL 
update.  The  commenter  was  concerned 
over  the  lack  of  a  permanent  and 
consistent  rationale  for  the  NPL  cutoff 
score  of  28.50.  The  commenter  said  that 
the  threshold  should  be  based  on  risk, 
not  on  the  need  to  include  a  specified 
number  of  sites.  The  commenter 
suggested  that  EPA  should  begin  to 
address  this  issue  for  long-range 
planning  purposes  in  its  implementation 
of  CERCLA.  The  commenter  expressed 
concern  that  EPA  and  others  may 
"erroneously  assume  there  is  an 
automatic  need  to  continually  replenish 
the  list."  The  conunenter  said  that  if 
sites  posing  minimal  or  non-existent 
risks  continue  to  be  added  to  the  NPL 
the  public  could  be  misled  about  the 
nature  of  the  risks,  and  uiuiecessary 
demands  could  be  placed  on  public  and 
private  resources. 

In  response,  EPA  selected  the  28.50 
score  for  the  initial  NPL  because  it 
would  yield  a  list  of  at  least  400  sites  as 
required  in  section  105(8)(B)  of  CERCLA. 
The  decision  to  retain  the  28.50  cutoff 
score  for  the  first  update  was  based  on 
the  absence  of  any  scientific  evidence  of 
an  alternative  HRS  threshold  score.  EPA 
has  not  made  a  determination  that  sites 
scoring  less  than  28.50  do  not  present  a 
significant  risk  to  human  health, 
welf.gre,  or  the  environment. 

The  HRS  was  designed  to  use 
information  such  as  that  collected 
during  a  site  inspection  in  order  to  allow 
EPA  to  include  sites  which  have  not 
been  extensively  investigated.  As  stated 
in  the  Preamble  to  the  NCP  (47  FR 
31188),  the  requirements  of  section 
105(8)(A)  of  CERCLA  to  list  national 
priorities  would  not  be  met  if  EPA 
waited  until  extensive  information  has 
been  generated  for  all  releases. 
Consequently,  the  HRS  does  not 
measrre  absolute  risks  associated  with 
a  site.  EPA  believes  that  such  a  risk 
assessment  would  require  significantly 
greater  time  and  funds  than  are 
presently  required  for  placing  a  site  on 
the  r>:PL  The  HRS  does  distinguish 
relative  risks  among  sites  and  does 
identify  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment. 

A  much  more  detailed  investig-ition  is 
conducted  following  a  site's  listing  on 
the  NPL.  Decisions  on  the  type  and 
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extent  of  actions  to  be  taken  at  these 
sites  are  made  in  accordance  with  the 
criteria  contained  m  subpart  F  of  the 
NCR.  These  more  detailed  studies  would 
determine  if  srtes  posing  minimal  or 
nonexistent  risks  had  bien  included  on 
the  NPL.  In  response  to  the  commenter's 
concerns,  EPA  could  conclude  after 
further  analysis  that  no  action  is  needed 
at  such  a  site  because  it  does  not 
present  a  significant  threat  to  public 
health,  welfare,  or  the  environment 

EPA  has  initiated  a  preliminary  study 
to  characterize  the  potential  threats 
from  sites  that  score  below  the  cutoff 
score  of  28.50.  Generally,  these  are  sites 
that  potentially  affect  fewer  people,  or 
where  there  is  less  opportunity  for 
exposure.  EPA  has  acknowledged  that 
in  limited  circumstances  it  may  be 
appropriate  to  consider  other  criteria 
than  simply  a  sufficiently  high  HRS  total 
score  for  purposes  of  listing  sites  on  the 
NiPL  These  criteria,  described  in  the 
Preamble  to  the  first  NPL  update  (48  FR 
40676,  September  B.  1983)  were  the  basis 
for  proposing  the  Quail  Run  Mobile 
Manor,  Missouri  site  for  inclusion  on  the 
NPL.  Although  the  NCP  does  not 
currently  include  previsions  to  add  sites 
on  the  basis  of  these  criteria.  EPA 
intends  to  modify  the  NCP  in  such  a  way 
that  Quail  Run  and  other  similar  sites 
will  qualify  for  the  NPL 

EPA  considered  several  alternatives 
for  adding  sites  to  the  NPL:  (1) 
Maintaining  the  size  of  the  list  af 
approximately  400  sites  by  raising  the 
threshold  HRS  score  and  removing 
lower-scoring  sites  from  the  list;  (2) 
allowing  the  Hst  to  expand  in  a  Hmited 
way  by  raising  the  threshold  score  but 
not  removing  lower-scoring  sites  from 
the  list;  and  (3)  maintaining  the 
threshold  score  of  28.50  arnd  allowing  the 
size  of  the  NPL  to  be  determined  by  the 
number  of  sites  excee(fing  the  threshold 
score.  EPA  selected  the  third  approach 
in  order  to  be  consistent  at  all  sites  and 
to  give  equal  treatment  to  all  interested 
parties.  EPA'g  decision  was  not  based 
on  a  need  to  replenish  the  list.  The  hst  is 
growing  because  EPA  and  the  States 
continue  to  identify  candidates  as  a 
resuh  of  their  investigative  programs. 

Some  conunenters  stated  that  certain 
specific  sites  not  included  in  the 
September  a  1983,  proposed  rule  should 
be  on  the  NPL  EPA  and  States  are 
evaluating  those  sites  and  will  propose 
any  sitet  that  meet  EPA's  criteria  in 
future  updates. 

V.  Contents  of  the  NPL 

As  noted  above.  CERCLA  requires 
that  the  NPL  include,  if  practicable,  at 
least  400  sites.  The  NPL  amendment 
pubhshed  today  contains  a  total  of  538 
entries,  including  128  new  sites.  Each 


erttry  contains  the  name  of  the  facihty. 
the  State  and  city  or  county  in  which  it 
is  located,  and  ^e  corresponding  EPA 
Region.  For  infonnational  porpoaea, 
each  entry  is  accompanied  by  a  natation 
on  the  carrent  status  of  responae  and 
enforcement  activities  at  the  site.  The 
definitiona  of  tke  status  codes  are 
described  more  fully  below. 

The  new  sites  added  to  the  NPL  are 
incorporated  into  the  previously 
proanilgated  NPL  in  order  of  their  HRS 
score  (except  where  EPA  modified  the 
order  to  reflect  top  priorities  designated 
by  States,  as  discussed  in  the  following 
paragraph).  Those  new  srtes  are  also 
listed  separately  in  Table  2.  The  NPL  is 
presented  in  ^rojfn  oi  50  sites  to 
empinsize  the  fact  that  minor 
differences  in  HRS  scores  do  not 
necessarily  represent  significandy 
different  levek  of  risk.  EPA  considers 
the  sites  within  a  group  to  have 
approximately  the  same  priority  for 
response  actions. 

Section  105(8)(B}  of  CERCLA  requires 
that,  to  the  extent  practicable,  the  NPL 
include  within  the  100  highest  priorities 
at  least  one  facility  designated  by  each 
State  as  representing  the  greatest  danger 
to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State.  The  Agency  did  not  require 
States  to  rely  exclnsiTcly  on  the  HRS  in 
designating  their  top  priority  sites,  and 
the  HRS  scores  of  some  of  these  sites 
did  not  place  them  among  the  first  100. 
These  lower-scoring  State  priority  sites 
are  listed  at  the  bottom  of  the  first  100 
sites.  All  top  priority  sites  designated  by 
States  are  indicated  by  asterisks. 

For  informational  purposes,  the  NPL 
includes  several  categories  of  notation 
reflecting  the  status  of  response  and 
enforcement  actions  based  on  the 
Agency's  most  current  information. 
Because  a  site's  status  may  change 
periodicatly,  these  notations  may 
become  outdated.  Site  status  will  be 
noted  in  the  following  categories; 
Vohmtary  or  Negotrated  Response  ( V)( 
Federal  and  State  Response  (R);  Federal 
or  State  Enforcement  (E);  and  Actioiu  to 
be  Determined  (D).  Each  category  is 
explained  below. 

Voluntary  or  Negotiated  Response  [V) 

Sites  we  included  in  the  Voli»itary  or 
Negotiated  Response  category  if  private 
parties  are  taking  response  actions 
pursuant  to  settlement  agreements  or 
consent  orders  to  which  EPA  is  a  party. 
Voluntary  or  negotiated  cleanup  may 
also  include  actions  taken  pursuant  to  a 
consent  decree  reached  after  EPA  has 
commenced  an  enforcement  action.  This 
category  of  response  may  include 
remedial  investigations,  feasibility 


studiea,  and  ether  preliminary  work,  as 
well  as  actual  cleanup. 

Federal  and  State  Response  (It) 

The  Fadoal  and  State  Response 
categary  inchides  sites  at  which  EPA  or 
State  agencies  have  commenced  or 
completed  leflBoval  or  remedial  actions 
under  CBICLA.  including  remedial 
investigatioH  and  feasibility  studies 
(see  NCP,  {  300.88  (f)-(i),  47  FR  31217, 
July  16.  98^.  For  purposes  of  this 
classiftcation.  EPA  considers  the 
response  action  to  have  commenced 
when  EPA  has  obfigated  funda.  For 
some  sites  in  this  category  EPA  may 
follow  remedial  investigalions  and 
feasibility  stadies  with  enforcement 
actions,  at  which  time  the  site  status 
would  change  to  Tederal  or  State 
Enforcement." 

Federal  or  State  Enforcement  (E) 

This  category  includes  sites  where  the 
United  States  or  the  State  has  filed  a 
civil  complaint  or  issued  an 
administrative  order.  If  also  includes 
sites  at  which  a  Federal  or  State  court 
has  majidafed  some  form  of  non- 
consensual response  action  following  a 
judicial  proceeding.  It  does  not, 
necessarily,  include  all  sites  at  which 
preliminary  enforcemenl  activities  are 
underway.  A  number  of  sites  on  the  NPL 
are  the  subject  of  enforcement 
mvestigation  or  have  been  formally 
referred  to  the  Department  of  Justice  for 
enforcement  action.  EPA's  policy  is  not 
to  release  information  concerning  a 
possible  enforcement  action  until  a 
lawsuit  has  been  filed.  Accordingly, 
such  sites  are  not  included  in  the 
enforcement  category. 

Actions  to  be  Determined  (D) 

This  category  includes  all  sites  not 
listed  in  any  ether  category.  A  wide 
range  of  activities  may  be  in  progress  for 
such  sites.  The  Agency  siay  be 
considering  whether  to  undertake 
response  action,  or  may  be  conducting 
an  eiUoccement  investigation.  EPA  may 
have  referred  a  case  involving  the  site  to 
the  Department  of  Justice  prior  to  formal 
conunenceaient  of  enforcement  action. 
Other  examples  of  actions  not  covered 
in  other  categoriea  include 
investigations  to  determine  the  source  of 
a  release  in  areas  ad)acent  to  or  near  a 
Federal  fac^ty  or  cleanup  operations  by 
responsible  parties  that  are  not  covered 
by  consent  orders,  consent  decrees,  or 
settlement  agreements. 

VI.  Eligibility 

CERCLA  restricts  EPA  s  authority  to 
respond  to  the  releaae  of  certain  . 

substances  into  the  environment,  and 
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explicitly  excludes  some  substances 
from  the  definition  of  release.  In 
addition,  as  a  matter  of  policy.  EPA  may 
choose  not  to  respond  to  certain  types  of 
releases  under  CERCLA  because 
existing  regulatory  or  other  authority 
under  other  Federal  statutes  provides 
for  an  appropriate  response.  Where  such 
other  authorities  exist  and  the  Federal 
government  can  undertake  or  enforce 
cleanup  pursuant  to  a  particular 
established  program,  listing  on  the  NPL 
to  determine  the  priority  or  need  for 
response  under  CERCLA  may  not  be 
appropriate.  EPA  has  therefore  chosen 
not  to  consider  certain  types  of  sites  for 
the  NPL  even  though  CERCLA  may 
provide  authority  to  respond.  If. 
however,  the  Agency  later  determines 
that  sites  not  Hsted  as  a  matter  of  policy 
are  not  being  properly  responded  to,  the 
Agency  will  consider  listing  them  on  the 
NPL 

This  section  discusses  the  comments 
received  on  these  categories  of  releases 
and  the  Agency's  decisions  with  respect 
to  including  them  on  the  NPL 

Releases  of  Radioactive  Materials 

Section  101(22)  of  CERCLA  excludes 
several  types  of  releases  of  radioactive 
materials  from  the  statutory  definition  of 
"release."  These  releases  are  therefore 
not  eligible  for  CERCLA  response 
actions  or  inclusion  on  the  NPL  The 
exclusions  apply  to  the  following:  (1) 
Releases  of  source,  by-product  or 
special  nuclear  material  from  a  nuclear 
incident  if  these  releases  are  subject  to 
financial  protection  requirements  under 
section  170  of  the  Atomic  Energy  Act; 
and  (2)  any  release  of  source,  by- 
product, or  special  nuclear  material  from 
any  processing  site  designated  under  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  (UMTRCA).  Accordingly, 
such  radioactive  releases  have  not  been 
considered  eligible  for  the  NPL  As  a 
policy  matter.  EPA  has  also  chosen  not 
to  list  releases  of  source,  by-product,  or 
special  nuclear  material  from  any 
facility  with  a  current  license  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC).  on  the  grounds  that  the  NRC  has 
full  authority  to  require  cleanup  of 
releases  from  such  facilities.  Formeriy 
licensed  facilities  whose  licenses  no 
longer  are  in  effect  will,  however,  be 
considered  for  listing. 

Some  commenters  took  issue  with 
ElPA's  position  on  releases  of 
radioactive  materials  in  presenting  the 
following  arguments:  (1)  EPA  should  not 
include  facihties  on  the  NPL  that  hold  a 
current  license  issued  by  a  State 
pursuant  to  a  delegation  of  authority 
from  the  NRC  pursuant  to  section  274  of 
the  Atomic  Energy  Act  (42  U.S.C.  2021); 
(2J  EPA  should  not  include  sites 


containing  radioactive  materials  on  the 
NPL  because  other  Federal  authorities, 
such  as  UVrrRCA.  provide  adequate 
authority  to  control  releases  from  such 
sites:  and  (3)  HRS  scores  do  not 
accurately  reflect  the  real  hazards 
presented  by  radioactive  sites  especially 
when  the  releases  are  within  radiation 
limits  established  by  NRC  pursuant  to 
the  Atomic  Energy  Act.  fhese  comments 
reiterate  points  made  w'len  the  first  NPL 
was  published.  EPA's  response  (48  FR 
30661,  September  8, 1983)  remains 
unchanged.  Regarding  the  points  that 
facilities  regulated  by  States  should  not 
be  included  on  the  NPL  one  commenter 
said  that  EPA  is  incorrect  as  to  the 
control  exercised  by  the  NRC  in  such 
agreement  States  and  that  such  State 
controls  are  adequate.  EPA  on  the  other 
hand  believes  that  if  such  controls  are 
adequate,  then  the  sites  will  not  have 
sufficiently  high  HRS  scores  to  warrant 
including  them. 

Releases  From  Federal  Facilities 

CERCLA  section  111(e)(3)  prohibits 
use  of  the  Fund  for  remedial  actions  at 
Federally  owned  facilities.  EPA  has  not 
li&ted  any  sites  where  the  release  clearly 
resulted  solely  from  a  Federal  facility, 
regardless  of  whether  contamination 
remains  on-site  or  has  migrated  off-site. 
EPA  did,  however,  consider  eligible  for 
inclusion  on  the  NPL  sites  where  it  was 
unclear  whether  the  Federal  facility  was 
the  sole  source  of  contamination  based 
on  the  rationale  that  if  some  other 
source  were  also  responsible.  EPA  might 
be  authorized  to  respond.  In  these 
situations,  the  off-site  contaminated 
area  associated  with  this  type  of  release 
was  considered  eligible  for  inclusion. 
Sites  previously,  but  not  currently, 
owned  by  the  Federal  government  were 
also  considered  eligible.  Finally,  sites 
not  owned  by  the  Federal  government 
but  where  the  Federal  government  may 
have  contributed  to  a  release  were  also 
eligible. 

EPA  chose  not  to  list  releases  com.ing 
solely  from  Federal  facilities  because 
EPA  lacks  response  authority  and 
because  Executive  Order  12316  (46  FR 
42237,  August  20, 1981)  assigns  the 
responsibility  for  cleanup  of  these  sites 
to  the  responsible  Federal  agency.  EPA 
incorporated  this  position  into  the  NCP, 
at  §  300.66(8)(2)  (47  FR  31215,  July  16, 
1982).  However,  after  further 
consideration  of  this  policy,  the  Agency 
concluded  that  it  may  be  useful  for 
informational  purposes  to  include 
Federal  facility  sites  on  the  NPL  and  will 
propose  a  future  amendment  to  the  NCP 
to  permit  the  Agency  to  do  so.  EPA 
intends  to  consider  Federal  facilities  in 
the  next  update  proposal. 


Indians  Lands 

Sites  on  Indian  lands  are  currently 
eligible  for  inclusion  on  the  NPL  EPA  is 
developing  a  discovery  and 
investigation  program  for  evaluating 
potential  sites  on  Indian  lands.  The 
Agency  urges  commenters  to  submit 
information  on  any  sites  which  they  feel 
may  need  to  be  evaluated  for  future 
updates  to  the  NPL 

RCR.^  Sites 

As  stated  in  EPA's  previous  NPL 
rulemaking  (48  FR  40658.  September  8, 
1983),  both  CERCLA  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
contain  authorities  applicable  to 
hazardous  waste  facilities.  These 
authorities  overlap  for  certain  sites. 
Accordingly,  where  a  site  consists  only 
of  regulated  units  of  a  RCRA  facility 
operating  pursuant  to  a  permit  or 
imterim  status,  it  will  not  be  included  on 
the  NPL  but  will  instead  be  addressed 
under  the  authorities  of  RCRA  except  as 
provided  in  the  paragraph  that  follows. 
The  Land  Disposal  Regulations  under 
RCRA  (40  CFR  Parts  122.  260.  264.  and 
265)  gives  EPA  and  the  States  authority 
to  control  active  sites  through  a  broad 
program  which  includes  monitoring, 
compliance  inspections,  penalties  for 
violations,  and  requirements  for 
postclosure  plans  and  financial 
responsibility.  RCRA  regulations  require 
a  contingency  plan  for  each  facility.  The 
regulations  also  contain  ground  water 
protection  standards  (40  CFR  Part  264 
Subpart  F)  that  cover  detection 
monitoring,  compliance  monitoring  (if 
ground  water  impacts  are  identified) 
and  corrective  action  for  releases  within 
the  boundaries. 

These  monitoring  and  corrective 
action  standards  apply  to  all  "regulated 
units"  of  RCRA  facilities,  i.e.,  any  part  of 
the  waste  treatment,  storage,  or  disposal 
operation  within  the  boundaries  of  the 
facility  that  accepted  waste  after 
January  26, 1983,  the  effective  date  of 
the  Land  Disposal  Regulations  (47  FR 
32349.  luly  26, 1982).  Even  if  the  unit 
ceases  operation  after  this  time.  EPA 
has  the  authority  to  require  it  to  obtain  a 
permit,  and  the  monitoring  and 
corrective  action  requirements  could 
therefore  be  enforced  by  this 
mechanism.  Given  this  alternative 
authority  to  ensure  cleanup,  regulated 
units  of  RCRA  facilities  generally  are 
not  included  on  the  NPL.  If  the  facility  is 
abandoned  or  lacks  sufficient  resources 
and  the  RCRA  corrective  action 
requirements  cannot  be  enforced.  EPA 
will  consider  listing  the  site  on  the  NPL 
for  possible  response  under  CERCLA. 
This  policy  is  apphcable  not  only  to 
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sites  subject  to  EPA-administered 
hazardous  waste  programs  but  also  to 
sites  in  States  that  administer  programs 
approved  by  EPA.  In  the  latter  instance, 
close  Federal  control  is  ensured  by  the 
comprehensiveness  of  the  program 
elements  required  of  all  State  programs 
along  with  EPA's  authority  to  enforce 
StpAe  program  requirements  directly  if 
t'     State  fails  to  do  so.  EPA  does, 
however,  consider  eligible  for  listing  on 
the  NPL  those  RCRA  facilities  where  a 
significant  portion  of  the  release 
appears  to  come  from  "non-regulated 
units"  of  the  facility  (that  is,  portions 
that  ceased  operation  prior  to  January 
26. 1983). 

Releases  of  Mining  IVustes 

Some  commenters  expressed  their 
views  that  CERCLA  does  not  authorize 
EPA  to  respond  to  releases  of  mining 
wastes  and,  therefore,  sites  involving 
mining  wastes  should  not  be  included  on 
the  NPL  The  commenters  argued  that  it 
is  unclear  if  CERCLA  was  intended  to 
address  the  type  of  waste  problem, 
characterized  by  low  concentrations 
and  large  volumes,  associated  with 
mining  waste.  The  commenter  believed 
the  HRS  is  not  an  appropriate  tool  to 
estimate  the  risk  to  health  and  the 
environment  presented  by  mining  waste 
sites.  Finally,  the  commenters  stated 
that  the  mining  waste  sites  are  generally 
in  rural  areas,  so  that  no  sizable  target 
populations  are  affected. 

These  comments  also  were  received 
during  the  previous  rulemaking  and 
EPA's  response  to  these  comments  (48 
FR  40663,  September  8, 1983)  remains 
unchanged.  Some  commenters  raised  a 
new  issue  related  the  EPA's  authorities 
to  respond  to  mining  sites;  that  is, 
certain  sites  do  not  pose  imminent 
hazards,  thus,  should  not  have  been 
included  on  the  NPL  or  are  not  eligible. 
EPA  believes  that  if  the  substance 
involved  at  a  site  is  a  "hazardous 
substance,"  the  Agency  can  respond  to 
any  release,  or  any  threatened  release, 
without  any  need  to  determine  that  a 
threshold  level  of  hazard  is  present. 
With  respect  to  pollutants  or 
contaminants.  EPA  does  not  agree  that 
response  authority  is  limited  to  releases 
that  pose  an  imminent  and  substantial 
danger.  Section  104(a)(1)(B)  of  CERCLA 
clearly  states  that  response  is 
authorized  for  any  release  that  "may" 
present  an  imminent  and  substantial 
danger,  and  is  not  limited  to  those  that 
actually  do  present  such  danger.  More 
importantly,  response  is  authorized  not 
only  for  releases,  but  for  any 
"substantial  threat  of  release."  As  one 
example,  the  East  Helena  site  in 
Montana  presents  at  least  a  substantial 
threat  of  release,  as  indicated  by  the 


fact  that  its  HRS  score  was  based  on  the 
potential  for  a  release,  which  resulted  in 
a  score  high  enough  to  place  it  on  the 
NPL 

Regarding  the  issue  of  whether  the 
HRS  is  appropriate  for  evaluating 
mining  sites,  one  commenter  elaborated 
on  the  point  that  HRS  does  not  use 
information  on  the  concentrations  of  the 
substances  involved  and  that  mineral 
substances  do  not  pose  the  same  risks 
as  man-made  chemicals.  In  response, 
the  commenters  have  presented  no 
information  that  would  support  a 
contention  that  concentrations  of 
hazardous  substances  in  discharges 
from  mining  sites  are  lower  than  from 
other  types  of  sites  or  are  too  low  to 
cause  problems.  The  toxicity  values 
specified  in  the  HRS  instructions, 
including  those  for  mineral  substances, 
are  derived  from  standard  references  in 
the  field  of  toxicology.  Concentrations  at 
which  various  health  effects  occur  are 
the  basis  for  assigning  toxicity  values  to 
various  mineral  substances.  "The  fact 
that  these  standard  texts  assign  the 
highest  toxicity  values  to  some  mineral 
substances  contradicts  the  position  set 
forth  by  the  commenter.  Furthermore, 
EPA  believes  that  there  is  ample 
evidence  that  the  concentrations  and 
amounts  of  pollutants  and  contaminants 
discharged  by  mining  sites  can  and  do 
have  a  significant  impact  on  public 
health  and  the  environment.  As  the 
commenter  pointed  out.  mining  sites 
tend  to  generate  extremly  large 
quantities  of  wastes.  Thus,  even  if  the 
concentration  of  hazardous  substances 
in  the  wastes  are  low,  as  the  commenter 
contends,  the  total  quantities  of 
substances  available  to  be  discharged 
into  the  environment  are  high.  Finally, 
as  the  commenter's  own  studies 
demonstrate,  the  two  most  important 
factors  in  determining  whether  a  mining 
site  is  included  on  the  NPL  are  whether 
the  site  is  known  to  be  discharging  into 
the  environment  and  the  size  of  and 
distance  to  the  potentially  affected 
populations.  EPA  believes  that  these  are 
reasonable  factors  to  use  in  assessing 
sites. 

Sites  Which  May-Be  Cleaned  Up  by 
Responsible  Parties 

Some  commenters  said  that  EPA 
should  not  include  on  the  NPL  those 
sites  associated  with  known  active 
waste  sources  with  identified 
responsible  parties  because  such  listing 
misrepresents  the  amount  of  Fund 
money  required  for  response  actions 
and  may  give  an  unduly  negative 
impression  with  respect  to  ongoing 
cleanup  activities.  One  commenter 
suggested  deleting  from  the  NPL  sites 
undergoing  such  cleanups.  Another 


commenter  said  that  EPA  should  not 
include  on  the  NPL  those  sites  where  the 
responsible  parties  are  "acting 
appropriately."  Other  commenters  said 
that  EPA  should  not  have  included 
certain  sites  on  the  NPL  because 
responsible  parties  had  concluded 
agreements  with  State  agencies  or  the 
Federal  government  providing  for 
response  actions. 

In  developing  the  policy  on  eligibility 
for  the  NPL  EPA  considered  several 
alternatives  for  excluding  sites  where 
private  parties  might  be  performing 
cleanup.  The  Agency  decided,  however, 
that  making  such  exclusions  was  not  the 
best  approach,  taking  into  account  the 
purpose  of  the  NPL  as  stated  in  the 
legislative  history  of  CERCLA.  the 
objectives  of  protecting  public  health 
and  the  environment  and  the  need  to 
administer  the  program  consistently. 
The  NPL  is  primarily  for  informational 
purposes  (Report  of  the  Committee  on 
Environment  and  Public  Works,  Senate 
Report  No.  96-848,  96th  Cong..  2d  Sess. 
60  (1980)).  The  Agency  believes  that 
even  where  a  site  is  undergoing 
response  actions,  interested  parties  such 
as  neighboring  residents  may  need  to 
know  about  the  threats  posed  by  that 
site  relative  to  other  sites.  In  addition, 
the  Agency  believes  that  including  sites 
on  the  NPL  until  appropriate  cleanup 
actions  have  been  completed  will 
provide  more  incentives  for  early  and 
effective  actions  than  the  alternatives 
such  as  excluding  sites  where 
responsible  parties  have  agreed  to  begin 
cleanup.  Another  consideration  is  that 
the  comprehensiveness  and 
effectiveness  of  such  agreements  will 
vary  considerably  among  States,  and  in 
some  cases  agreements  may  not  be 
completely  consistent  with  the 
standards  of  the  NCP.  Excluding  sites  on 
the  basis  of  the  financial  resources  of 
responsible  parties  may  establish  a  dual 
standard  that  is  unfair  to  small 
businesses.  Furthermore,  some 
fmancially  viable  responsible  parties 
have  refused  to  undertake  response 
actions.  Finally,  excluding  sites  on  the 
basis  of  fmancial  resources  of 
potentially  responsible  parties  would 
necessitate  identification  of  those 
parties  and  comparison  of  their 
resources  with  potential  cleanup  costs 
before  listing  them  on  the  NPL  which 
EPA  believes  would  significantly 
increase  the  costs  of  the  NPL  and 
seriously  delay  its  implementation. 
Accordingly,  consistent  with  previous 
Agency  policy,  EPA  has  decided  not  to 
exclude  any  sites  based  on  the  financial 
resources  of  responsible  parties  or  their 
willingness  to  respond  to  releases. 
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Sites  Which  Are  Difficult  to  Addrws 

One  commenter  said  that  "unbounded 
or  unmanageable  sites,  such  as  well 
fields"  shotild  not  be  included  on  the 
NPL  In  response,  EPA  believes  that 
unless  a  remedial  investigation  and 
feasibility  study  has  been  completed  at 
a  site,  it  is  not  possible  to  specify 
whether  a  site  presents  a  manageable 
problem.  Furthermore,  at  many  of  those 
sites  where  commonly  applied  remedial 
actions  are  infeasible,  some  response 
actions  short  of  waste  removal  or  source 
controls,  e.g.,  providing  alternative 
water  supplies,  may  be  appropriate. 
EPA  believes  timt  the  technologies  for 
response  actions  have  been  developing 
rapidly:  ■  response  which  was  infeasible 
in  the  past  may  become  feasible  in  the 
near  future.  Finally,  with  the  case 
specifically  mentioned,  weUfields,  the 
.'\gency  has  generally  found  the  need  for 
CERCLA  response  particularly  acute 
since  this  generally  involves 
contamination  of  public  water  supplies. 
Hence.  EPA  has  not  attempted  to 
exclude  sites  which  are  especially 
difficult  to  address  through  current 
response  technologies. 

Noncontiguous  Facilities 

Section  104(dK4)  of  CERCLA 
authorizes  the  Federal  government  to 
treat  two  or  more  noncontiguous 
facilities  as  one  for  purposes  of 
response,  if  such  facilities  are 
reasonably  related  on  the  basis  of 
geography  or  their  potential  threat  to 
public  health,  welfare,  or  the 
environment.  As  previously  stated  (48 
FR  65058,  September  8, 1983),  for 
purposes  of  the  NPL.  EPA  has  decided 
that  in  most  cases  such  sites  should  be 
scored  and  listed  individually  because 
the  HRS  scores  more  accurately  reflect 
the  conditions  at  the  sites  if  each  is 
scored  individually.  In  other  cases, 
however,  the  nature  of  the  operation 
that  created  the  sites  and.  possibly,  the 
nature  of  the  appropriate  response  may 
indicate  that  two  geographically 
separate  properties  should  be  treated  as 
one  site  for  purposes  of  listing.  EPA  has 
done  so  for  some  sites  previously  listed 
separately  on  the  NPL 

Factors  relevant  to  such  a 
determination  may  include  whether  the 
two  or  more  areas  were  operated  as 
parts  of  a  single  unit.  Another  factor  is 
whether  contamination  from  the  two  or 
more  sites  is  threatening  the  same  part 
of  an  aquifer  or  surface  water  body. 
Finally,  EPA  will  also  consider  the 
distance  between  the  noncontiguous 
sites  and  whether  the  target  population 
(i.e.,  within  3  miles)  is  essentially  the 
same  or  substantially  overlapping  for 
the  sites. 


One  commenter.  Governor  Bond  of 
Missouri,  submitted  the  33  known  dioxin 
sites  in  that  State  as  a  single  site  on  the 
NPL  Using  characteristics  from  various 
sites,  he  assigned  a  single  HRS  score  to 
the  33  sites.  Governor  Bond  maintained 
that  the  dioxin  was  produced  by  a  single 
waste  generator  and  that  the  sites  had  a 
common  method  of  disposal.  According 
to  the  Governor,  by  treating  the  sites 
individually  EPA  has  complicated 
negotiations  for  health  studies, 
development  of  cost  recovery  suits,  and 
the  State's  accounting  procedures. 

EPA  carefully  considered  the 
Governor's  proposal  and,  taking  into 
account  the  factors  discussed  above, 
decided  that  his  reasons  did  not  warrant 
consolidating  the  33  sites  into  a  single 
site.  The  sites  are  dispersed  over  a  wide 
area  of  the  State  and  affect  different 
target  populations.  The  33  sites 
generally  comprised  different  disposal 
operations  rather  than  parts  of  the  same 
facility.  Many  of  the  33  sites  would  not 
individually  score  high  enough  to  be  on 
the  NPL  and,  thus,  the  overall  score  for 
the  33  sites  would  be  misleading.  EPA 
has  also  concluded  that  listing  the  33 
sites  as  a  single  site  on  the  NPL  is  not  a 
prerequisite  for  developing  a 
consolidated  response  strategy  for  the 
Missouri  dioxin  sites.  Many  of  these 
sites  may  qualify  for  Fund-financed 
removal  actions.  The  Agency  is 
currently  evaluating  ways  of 
coordinating  possible  response 
strategies  at  these  sites  to  alleviate  the 
problems  which  Governor  Bond  has 
identified. 

Another  commenter  expressed  the 
view  that  any  grouping  of  noncontiguous 
sites  would  be  inappropriate.  EPA 
disagrees.  In  some  instances  the 
property  boundaries  or  other  factors 
commonly  used  to  define  a  site  may  not 
be  very  useful  or  reasonable  for 
determining  if  a  problem  involves  one 
site  or  several.  One  example  is  the 
Minker/Stout/Romaine  Creek  site  in 
Missouri  where  dioxin  contaminated 
soils  were  used  as  fill  in  several  yards  in 
a  residential  neighborhood.  Even  though 
the  contaminated  areas  are  not 
contiguous  and  the  properties  involved 
have  several  different  owners,  the 
Agency  determined  that  the  site  was 
really  a  single  operation,  that  the  same 
target  populations  might  be  affected; 
and  that  there  is  no  logic  to  support 
treating  the  various  areas  as  separate 
sites.  Given  the  many  factors  involved 
in  making  such  determinations  and  the 
differing  importance  that  each  factor 
may  take  on  in  various  situations,  the 
Agency  must  weigh  each  situation 
individually  to  determine  if 


noncontiguous  disposal  areas  are  a 
single  site  or  several. 

Where  EPA  determines,  based  on  the 
above  considerations,  that  two  or  more 
noncontiguous  locations  are  most 
logically  considered  as  a  single  site, 
they  will  appear  as  a  single  site  on  the 
NPL.  While  the  listing  suggests 
prospective  response  actions,  it  does  not 
prescribe  them;  EPA  may  decide  that 
response  efforts  should  be  distinct  and 
separate  for  the  two  locations.  Also, 
EPA  may  decide  to  respond  to  several 
sites  listed  separately  on  the  NPL  with  a 
single  response  if  it  appears  cost- 
effective  to  do  so. 

Scoring  of  A  ir  Releases 

A  comment  was  received  concerning 
how  past  air  releases  are  scored. 
Language  in  the  preamble  to  the  final 
NCP  caused  a  commenter  on  the  Bayou 
Sorrell.  Louisiana  site  to  question 
whether  past  air  releases  may  properly 
be  included  in  a  site's  HRS  score.  This 
issue  is  discussed  in  detail  in  the 
"Support  Document  for  the  revised 
National  Priorities  List — 1984"  for  the 
Bayou  Sorrell  site.  However,  the  main 
points  of  this  issue  are  presented  in  the 
following  discussion. 

EPA  believes  that  past  air  releases  are 
included  in  a  site's  HRS  score.  The  HRS 
stipulates  that  a  site  is  to  be  scored  for 
an  air  release  if  data  "show  levels  of  a 
contaminants  at  or  in  the  vicinity  of  the 
facility  that  significantly  exceed 
background  levels,  regardless  of  the 
frequency  of  the  occurrence  (47  FR 
31236).  According  to  the  HRS  as 
established  in  the  NCP  revisions, 
therefore,  the  single  evidence  of  an  air 
release  such  as  that  whidi  occurred  at 
Bayou  Sorrell,  requires  that  the  site  be 
scored  as  having  an  observed  release  to 
air.  This  approach  to  scoring  has  been 
clarified  by  EPA's  stated  policy  that 
sites  are  to  be  scored  on  the  basis  of 
conditions  existing  before  any  remedial 
measures  were  performed.  This  pohcy 
was  clearly  stated  at  the  time  of 
promulgation  of  the  NCP  revisions  (47 
FR  31188).  and  EPA  considers  it  to  be 
firmly  established  as  part  of  the  HRS.  In 
addition,  the  Agency  has  attempted  to 
clarify  further  the  reasons  for  this  policy 
in  subsequent  statements  (48  FR  40664- 
5). 

Several  considerations  nnderiie  the 
policy.  Actions  by  States  to  conduct  or 
enforce  cleanup  might  be  discouraged  if 
partial  cleanup  of  a  site  could  reduce  the 
score  such  that  the  site  would  not  be 
eligible  for  the  NPL 

Another  concern  is  that  responsible 
parties  might  be  encouraged  to  conduct 
minimal,  incomplete  cleanup  actions  at 
sites  that  might  reduce  the  HRS  score 
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but  fail  to  remedy  the  problems 
completely.  For  example,  a  site  may 
present  problems  in  all  three  routes — 
ground  water,  surface  water,  and  air. 
and  only  the  air  route  is  remedied.  In 
such  a  situation,  because  the  partial 
cleanup  could  leave  significant  health 
threats  unaddressed.  the  site  would  not 
be  scored  on  the  basis  of  the  latest 
conditions,  but  rather  on  the  basis  of 
conditions  existing  prior  to  the  remedy 
of  the  air  route  (48  FR  40664). 

A  third  consideration  is  that  the  HRS 
was  designed  according  to  the 
reasonable  approximations  of  risk  that 
could  be  derived  from  certain  basic 
conditions  at  a  site  as  they  existed  prior 
to  any  cleanup  actions.  Where  the  data 
on  a  site  reflect  conditions  after  some 
cleanup  actions,  the  assumptions  upon 
which  the  HRS  was  designed  may  no 
longer  be  appropriate,  and  the  score 
would  not  represent  an  approximation 
of  risk  that  is  accurate  or  consistent 
with  scores  for  other  sites.  All  three  of 
these  considerations  are  explained  in 
detail  in  the  preamble  to  the  initial  NPL 
(48  FR  40664-5). 

Another  consideration  is  that  the  level 
of  scrutiny  provided  by  the  HRS  and  the 
NPL  listing  process,  while  sufficient  to 
provide  a  general  approximation  of  risks 
and  comparison  among  sites,  is  not 
sufficiently  detailed  to  evaluate  the 
adequacy  of  cleanup  actions.  The  HRS 
was  designed  to  take  into  account  as 
many  factors  regarding  the  condition  of 
sites  and  the  risk  they  present  as  can  be 
considered  simply  and  for  many  sites 
across  the  country.  It  does  not  take  into 
account  factors  that  the  Agency  believes 
would  require  sophisticated  data  or 
analysis.  In  developing  the  HRS,  EPA 
considered  evidence  that  a  release 
above  background  has  occurred  is 
relatively  easily  determined.  However, 
the  Agency  determined  that  evidence  as 
to  whether  past  cleanup  actions  are 
sufficient  to  have  eliminated  the  release 
and  potential  for  future  releases  is  much 
more  difficult  to  obtain  and  evaluate, 
and  therefore  chose  not  to  include 
consideration  of  this  factor  in  the  HRS. 
Likewise,  the  Agency  decided  not  to 
require  evidence  of  frequency  and 
continuation  of  a  release,  as  explained 
in  the  promulgation  of  the  HRS  (47  FR 
31188).  To  do  otherwise  would  render 
the  NPL  process  unnecessarily 
expensive  and  time-consuming,  which 
would  divert  funds  from  cleanup 
activities  and  impede  the  progress  of  the 
program.  EPA  recognizes  that  these 
considerations  are  very  relevant  to 
determining  the  risks  presented  by  a  site 
and  the  remedies,  if  any,  that  should  be 
conducted.  Factors  of  this  type, 
however,  are  intended  to  be  evaluated 


after  the  NPL  listing  process  has 
identified  a  Umited  number  of  sites  as 
potential  problems.  Having  taken  this 
approach  in  the  HRS.  EPA  must  apply  it 
consistently  to  individual  sites. 

A  commenter  on  the  Bayou  Sorrell, 
Louisiana  site  cited  preamble  language 
which  states  that  "air  releases  must 
currently  exist,  must  be  measured,  and 
must  not  be  caused  by  disturbances 
from  investigations"  (47  FR  31189).  EPA 
believes  that  the  commenter  took  this 
language  out  of  context.  Read  in  context, 
it  in  no  way  contradicts  the  Agency's 
policies  of  scoring  on  the  basis  of  a 
single  observation  and  scoring  on  the 
basis  of  conditions  existing  before  any 
cleanup  actions. 

The  portion  of  the  preamble  (47  FR 
31189)  containing  this  language  was 
written  in  response  to  comments  arguing 
that  the  HRS  should  provide  for  scoring 
for  the  potential  of  a  release,  rather  than 
only  scoring  when  an  actual  release  is 
observed.  The  HRS  does  score  for 
potential  releases  in  the  ground  water 
and  surface  water  routes  if  no  actual 
release  has  been  observed.  For  the  air 
route,  however.  EPA  believed  that 
evidence  of  the  potential  for  an  air 
release  could  not  be  easily  established 
and  would  be  too  tenuous  a  possibility 
to  warrant  taking  it  into  account. 
Therefore,  in  order  to  calculate  any 
score  at  all  for  the  air  route,  an  actual 
release  must  be  obser\'ed.  By  stating 
that  air  releases  must  "currently  exist." 
EPA  was  attempting  to  explain  that  the 
release  must  have  actually  occurred, 
rather  than  being  merely  a  potentiality. 
This  interpretation  is  consistent  with  the 
actual  HRS  instructions,  which  require 
"data  that  show  levels  of  a  contaminant 
at  or  in  the  vicinity  of  the  facility  that 
significantly  exceed  background  levels, 
regardless  of  the  frequency  of 
occurrence"  (47  FR  31236). 

Any  other  interpretation  of  this 
language  would  be  illogical.  If  the  word 
"current"  were  to  be  interpreted  as 
meaning  "today.'^-then  an  observed 
release  to  air  would  have  to  be 
continually  updated  and  redocumented. 
This  would  not  only  entail  considerable 
expense  but  would  also  allow  the 
assignment  of  an  observed  release  to  the 
air  to  be  negated  by  a  removal  or 
remedial  action.  The  Agency  has 
consistently  scored  sites  on  the  basis  of 
conditions  before  removal  or  remedial 
actions,  as  explained  in  48  FR  40664. 

VII.  Changes  From  the  Proposed  NPL 

The  Agency  received  a  total  of  128 
comments  on  the  proposed  NPL  update. 
Of  these,  112  comments  pertained  to  50 
of  the  proposed  sites.  The  remainder  of 
the  comments  addressed  sites  that  were 
not  proposed  or  generic  or  technical 


issues  that  were  not  site  specific. 
General  comments  on  the  NPL  are 
addressed  throughout  this  preamble. 
Significant  comments  regarding  specific 
sites  are  addressed  in  the  "Support 
Document  for  the  Revised  National 
Priorities  List — 1984."  A  number  of  the 
site-specific  comments  addressed 
similar  issues,  and  EPA's  rationale  for 
addressing  those  issues  is  presented  in 
this  section.  Many  of  the  issues  raised  in 
comments  are  the  same  as  those  raised 
pre-iously  and  discussed  in  the  previous 
final  rulemaking  on  the  NPL  (48  FR 
40658,  September  8, 1983).  The  Agency's 
positions  on  these  issues  remains 
unchanged. 

Waste  Quantity 

A  number  of  commenters  said  that  the 
waste  quantity  values  assigned  under 
the  HRS  were  too  high  because  EPA  had 
included  the  non-hazardous  constituents 
of  the  hazardous  substances  in 
calculating  the  quantity  of  waste  located 
at  the  facility.  Commenters  raised 
similar  issues  when  the  first  NPL  was 
published  (46  FR  40658.  September  8, 
1983).  and  EPA's  response  remains 
unchanged. 

Consideration  of  Flow  Gradients 

In  some  instances  commenters 
maintained  that,  based  upon  their 
conclusions  regarding  prospective 
movement  of  contaminants  in  ground 
waters,  the  values  assigned  by  EPA  to 
population  served  by  ground  water  are 
too  high.  The  commenters  said  that  EPA 
should  only  count  the  population  using 
those  wells  which  they  bielieved  would 
be  affected  by  the  releases.  As  was  the 
case  with  the  waste  quantity  issue,  this 
issue  was  addressed  and  resolved  when 
the  NPL  was  first  promulgated  (48  FR 
40658).  The  rationale  for  the  Agency's 
approach  is  futher  discussed  in  the 
preamble  to  the  NOP  (47  FR  31190-91, 
July  16, 1982)  and  is  equally  applicable 
now.  The  HRS  specifies  that  all  the 
population  using  the  aquifer  of  concern 
within  3  miles  of  the  facility  should  be 
included  in  the  calculations  of 
population  served  by  ground  water.  The 
Agency's  approach  is  based  on  the 
difficulty  of  predicting  precisely  the 
movements  of  ground  water  based  on 
the  limited  amount  of  data  consistently 
avaliable  at  the  time  of  HRS  scoring. 
Furthermore,  in  establishing  the  rating 
scales,  the  Agency  took  into  account  the 
fact  that  most  wells  within  3  miles 
would  not  be  affected.  If  EPA  were  to 
establish  rating  scales  based  only  on  the 
populations  that  have  been  or  are 
certain  to  be  affected,  the  scales  would 
have  assigned  high  values  for  much 
smaller  populations  then  those  specified 
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in  the  current  HRS,  Another 
consideration  is  that  population  using 
the  aquifer  is  a  measure  of  the  value  of 
the  ground  water  to  the  local  population. 
Thus,  even  if  EPA  determines  at  a 
specific  site  that  currently  operating 
wells  will  not  be  affected,  taking  current 
water  use  into  account  is  important 
because  it  allows  the  Agency  to 
indirectly  estimate  the  potential  uses  of 
the  resource. 

Scoring  on  the  Basis  of  Current 
Conditions 

Many  commenters  felt  that  EPA 
should  take  current  conditions  into 
account  when  scoring  sites  where 
response  actions  have  reduced  the 
hazards  posed  by  the  site.  For  the 
ground  water,  surface  water,  and  air 
pathways,  EPA  scored  sites  for  inclusion 
in  the  NPL  based  on  the  hazards  that 
existed  before  any  response  actions 
were  initiated.  This  policy  was 
explained  in  the  preamble  to  the  final 
revisions  to  the  NCP  (47  FR  31187.  July 
16, 1982).  At  that  time  the  Agency 
explained  that  public  agencies  might 
have  been  discouraged  from  taking  early 
response  if  such  actions  could  lower  the 
HRS  score  and  prevent  a  site  from  being 
included  on  the  NPL.  Another  reason, 
stated  in  the  Preamble  to  the  NCP.  is 
that  EPA  does  not  want  to  encourage 
incomplete  solutions  that  might  leave 
significant  health  threats  unaddressed. 
EPA  is  also  concerned  that  if  a  site  is 
rescored  taking  the  response  actions 
into  account,  the  drop  in  score  that  may 
result  might  not  reflect  a  commensurate 
reduction  in  the  level  of  risk  presented 
by  a  site.  EPA  has  elaborated  on  this 
rationale  in  the  Preamble  to  the  previous 
NPL  final  rule  (48  FR  40658.  September 
8, 1983).  and  the  Agency's  [wsition 
remains  unchanged. 

Where  response  actions  have  already 
been  initiated  by  private  parties  or 
another  agency,  listing  such  sites  will 
enable  EPA  to  evaluate  the  need  for  a 
more  complete  response.  Inclusion  on 
the  NPL  therefore  does  not  reflect  a 
judgment  that  responsible  parties  are 
failing  to  address  the  problems.  The 
Agency  believes,  therefore,  that  this 
approach  is  appropriate,  and  consistent 
with  the  purpose  of  the  NTL  as  stated  in 
the  legislative  history  of  CERCLA. 

This  policy  is  also  relevant  to 
evaluating  the  waste  management 
practices  at  a  facility  for  the  purpose  of 
assigning  a  score  for  the  "containment" 
factor  as  a  part  of  the  "Route 
Characteristics"  score  for  a  site.  Some 
commenters  said  the  EPA  should  have 
considered  corrective  actions  at  sites  in 
assigning  containment  values.  In 
response,  the  containment  values  were 
designed  to  allow  EPA  to  evaluate  the 


likelihood  of  a  release  occurring  in  light 
of  the  measures  taken  to  prevent  such  a 
release  (e.g..  infiltration  controls 
designed  to  prevent  leachate 
generation).  If  such  controls  are  not 
operational  until  some  time  after 
disposal,  then  the  likelihood  of  a  release 
is  high,  and  subsequent  installation  of 
the  controls  does  not  alter  that  fact. 
Thus,  in  scoring  the  containment  factor 
EPA  has  considered  only  those  waste 
management  practices  that  clearly  have 
been  applied  in  a  timely  manner. 

Small  Observed  Release 

Some  commenters  maintained  that 
EPA  incorrectly  assigned  values  for 
observed  releases  to  ground  waters 
because  the  measured  concentrations  of 
the  substances  involved  were  below  the 
regulatory  limits  specified  under  the 
Safe  Drinking  Water  Act  or  other 
Federal  and  State  laws.  Their  comments 
reiterate  comments  made  when  the  first 
NPL  was  published.  EPAs  response  (48 
FR  40658.  September  8. 1983)  remains 
unchanged. 

Some  commenters  submitted  data 
showing  lower  concentrations  of 
contaminants  in  the  environment  than 
EPA  or  the  States  had  found  in  previous 
analyses;  in  some  instances  the  data 
indicated  the  absence  of  any 
contaminants  at  the  time  of  sampling. 
These  commenters  suggested  that  EPA 
had  erred  in  assigning  an  observed 
release.  In  all  such  instances  EPA 
carefully  reviewed  the  original  EPA  or 
State  data  as  well  as  that  furnished  by 
the  commenters.  In  those  cases  where 
EPA  determined  that  the  original  data 
substantiating  the  observed  releases 
were  valid,  EPA  assigned  values  based 
on  that  data  even  if  subsequent 
sampling  failed  to  detect  the  same 
contaminants.  Such  an  approach  is 
consistent  with  the  HRS  and  recognizes 
that  many  releases  vary  in 
concentration  through  time  or  occur 
sporadically.  Thus,  negative  results 
during  one  or  more  sampling  intervals 
cannot  refute  a  finding,  when  based  on 
valid  sampling  and  analyses,  that  an 
observed  release  has  occurred. 

Several  commenters  questioned  the 
validity  of  the  sampling  and  analytical 
data  used  to  establish  observed 
releases,  particulariy  in  instances  where 
the  amount  of  contaminant  detected  in  a 
sample  is  near  the  detection  limit  of  the 
appropriate  analytical  method.  As 
stated  in  the  HRS  (47  FR  31224),  the 
standard  requirement  for  estabhshing  an 
observed  release  is  that  the  measured 
concentration  of  a  contaminant  in  a 
sample  must  be  significantly  higher  than 
background  concentrations  of  the 
contaminant  in  other  samples  from  the 
site.  The  methodologies  used  to 


establish  background  levels  and  to 
determine  significantly  higher 
concentrations  are  explained  below  in 
response  to  these  comments. 

In  cases  in  which  a  specific 
contaminant  is  not  detected  in  some  site 
samples,  the  background  level  of  that 
contaminant  is  assumed  to  be  some 
unknown  value  less  than  the  detection 
limit.  Any  measurable  quantity  of 
contaminant  in  the  site  samples  is 
considered  significantly  higher  than  the 
background  and  provides  the  basis  for 
scoring  an  observed  release.  The 
validity  of  these  assumptions  is 
supported  by  the  statistical  analysis 
used  to  establish  detection  limits  for  the 
analytical  methodology. 

In  situations  in  which  a  specific 
contaminant  is  detected  in  all  site 
samples,  an  observed  release  is 
sometimes  more  difficult  to  determine 
than  in  the  case  where  the  substance  is 
not  detected  in  background  samples. 
Generally,  there  are  insufficient 
numbers  of  samples  from  a  site  to  apply 
conventional  statistical  tests  for 
significance.  The  scorer  must  often  rely 
on  inspection  of  the  data  to  evaluate 
whether  an  observed  release  has 
occurred.  If  the  data  cluster  into  a  group 
of  high  values  and  a  group  of  lower 
values,  particularly  if  the  high  values  are 
attributed  to  sampling  locations  that 
appear  to  be  downgradient  of  a  site,  an 
observed  release  is  confirmed.  If  the 
analytical  results  from  only  one 
sampling  location  are  significantly 
higher  than  from  all  other  locations,  an 
observed  release  has  also  ocurred. 
However,  if  the  contaminant 
concentrations  are  similar  among 
background  and  monitoring  wells  within 
a  10  to  20  percent  range,  for  example. 
EPA  generally  cannot  state  conclusively 
that  an  observed  release  has  occurred. 
In  addition,  low  concentrations  (e.g., 
less  than  10  parts  per  billion)  of 
phthalates  and  other  substances  very 
commonly  found  in  ground  water  are 
examined  very  carefully  along  with  any 
other  evidence  that  might  tend  to 
corroborate  or  disprove  that  a  release 
has  occurred. 

Summary  of  Score  Changes 

For  the  133  sites  proposed  on 
September  8, 1983,  a  total  of  14  HRS 
scores  changed  on  the  basis  of  the 
Agency's  reviews  of  comments  and 
other  information  (Table  1).  For  12  sites, 
the  changes  had  no  effect  on  listing; 
however,  some  of  these  changes 
resulted  in  the  site  being  placed  in 
different  groups.  For  two  sites,  final  HRS 
scores  were  below  28.50  and  the  sites 
will  not  be  included  on  the  NPL  at  this 
time.  For  four  sites,  the  Agency  is  still 
considering  thecomments  received. 
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TA8t£  1.— HRS  Score  Changes 


StM*  clly  and  county 


in 

SNBnonfl  ToiMnMp 

rtof<nu»  ToKKnihip  .._„..„„...„, 

MouM  Mo»y ._ 

HagtonM 
DilMiMt.  OatMwv  CNy ...._ 

RoridK  kitodtoy 

(togMn  V 

Indton*  IndiviapclB 

MkviMOU: 
FvtMnA     Nuttng    Trucfc    A 
CaMw 

N«»  Bnghton 

Ohio  D«ylon 

WBCOntm:  M«MukM 

Raglon  VI 

Otdthome  Tutn  County _. 

nagtanX 

Waho:  PocaMlo 

W«*«nBton:  Roy _ _ 


Siu  nam* 


E«wi  Moparty 

Floranoa  Und  Raoonlowing.. 
Landil  A  Oaxaloimani  Co.... 


OM  Brtn*  Skidga  LandM.. 
mduatnal  Lina  (Chnt) _ 


Pappar  SMat  A  Aloy... 
RaNy  Tar  A  Chained. 
42J8 


MM^Wa  A  GUbt  Ca/Bal  Uaittar  A  PMa  Co_ 
Powai  Hoad  UndW _ 


Cwnpaaa  >rKiu»Wa»  (Avary  Olva). 

PacMIc  HUa  A  F\r  Racycl*«  Co.„ 
Roach  Proparty ._ 


HRS 


4508 

58  79 
91.08 

9019 
47  J9 
33.82 

40.32 
41  « 

14.49 
42.47 

32.11 

31.92 

43.92 

34.03 

37  88 

52  59 

30.88 
43  53 

48.33 

3182 
3M4 

3383 

38.57 

44.52 

29.31 

42.30 
10  J8 

In  addition,  on  September  8. 1983,  EPA 
deferred  rulemaking  on  a  total  of  seven 
sites  that  had  been  included  in  the  first 
proposed  rule  for  the  NPL.  December  30, 
1982  (47  FR  58476).  Those  sites  are  listed 
below  along  with  the  originally 
proposed  scores  and  the  final  scores. 


Slata 

Pw- 
poawl 
(cora 

nnat 
■oora 

Aniona 

Kanfcicfcy . 

LouMana _ 

K»>o«nan    Aiiport    kxkiathal 
Araa. 

Airoo _....       

Bayou  Son** _. 

40.02 

3519 
45  58 

32.38 
29  77 
32.09 
29.85 

8.46 

33.29 

34  88 

Michiflao 

Mic»«gan._ 

Mchigan 

dara  Watar  Supply _     _. 

Elaclrovoica 

Lrttlaflatd  ToamaHp  Dum»._. 
WhrtahaH  Wallt 

38  43 
35.38 
28.48 
35.45 

Proposed  NPL  Sites  with  Scores 
Below  28.50.  The  following  sites  will  not 
be  included  on  the  NPL  because  the 
final  HRS  scores  are  below  28.50: 

State  and  Site  Name 

Arizona — Kingman  Airport  Industrial  Area 

(proposed  12/30/82). 
EWlaware — Old  Brine  Sludge  Landfill. 
Michigan — Littlefield  Township  Dump 

(proposed  12/30/82). 
Washington— Rosch  Property. 

Sites  Still  Under  Consideration.  In  the 
case  of  the  following  sites.  EPA  was 
unable  to  reach  a  final  decision  on 
listing  in  time  for  this  publication: 

State  and  Site  Name 

Georgia — Olin  Corporation  (Areas  1.  2,  »  4). 
Missouri — Quail  Run  Mobile  Manor. 
Oklahoma—Sand  Springs. 
Texas — Pig  Road. 

Regarding  Quail  Run  Mobile  Manor,  the 
site  does  not  meet  the  criteria  currently 
specified  in  the  NCP  for  including  a  site 
on  the  NPL.  The  Agency  does,  however. 


intend  to  modify  the  NCP  in  such  a  way 
that  Quail  Run  and  other  similar  sites 
will  qualify  for  the  NPL  Regarding  the 
Sand  Springs  and  Olin  Corporation 
(Areas  1,  2,  &  4)  sites,  EPA  has 
determined  that  the  HRS  scoring 
documents  for  these  sites,  on  which  the 
September  8, 1983,  Notice  of  Proposed 
Rulemaking  (48  FR  40674)  was  based, 
were  not  in  the  public  docket  and  were 
not  available  to  the  public  during  the  60- 
day  comment  period  for  this  rule.  Thus, 
EPA  is  seeking  further  public  comment 
on  these  sites  for  a  period  of  60  days 
following  publication  of  this  notice. 
Interested  parties  may  inspect  the  HRS 
scoring  documents  for  these  sites  in  the 
EPA  Headquarters  or  Region  IV  (Olin 
Corporation)  and  Region  VI  (Sand 
Springs)  dockets.  In  the  case  of  Pig  Road 
site,  the  Agency  has  determined  that 
further  sampling  and  laboratory  analysis 
will  be  necessary  to  determine  the 
appropriate  HRS  scores.  Interested 
persons  may  obtain  copies  of  that 
sampling  and  analysis  data  when  it 
becomes  available  by  notifying  the  EPA 
Region  VI  docket  of  their  intent  to 
provide  further  comments  on  that  site. 
EPA  will  announce  deadlines  for 
comments  on  the  Pig  Road  site  in  a  later 
notice.  EPA  will  continue  to  evaluate 
these  sites  and  announce  its  decisions  in 
subsequent  NPL  rulemaking. 

Name  Revision 

In  some  instances  EPA  has 
determined  that  the  names  of  sites 
should  be  revised  to  more  accurately 
reflect  the  location  or  nature  of  the 
problem.  Those  name  revisions  are 
listed  below: 


In  addition,  the  name  of  the  Toms  River 
Chemical,  New  Jersey  site  promulgated 
on  September  8, 1963  (48  FR  40674]  has 
been  changed  to  the  Ciba-Geigy 
Corporation  site. 

A  dditional  Criteria  for  Listing 

In  the  September  8, 1983,  proposed 
rule  to  update  the  NPL  (48  FR  40674), 
EPA  invited  comments  on  the  general 
issue  of  alternative  criteria  for  selecting 
sites  for  the  NPL  in  addition  to  tiie  HRS 
and  State's  top  priority  designations. 
EPA  has  concluded  that  at  some  sites 
remedial  actions  may  be  the  only 
adequate  response,  but  that  these  sites 
will  not  score  sufficiently  high  to  be 
included  on  the  NPL.  That  can  occur 
where  the  type  of  problem  (e.g.,  direct 
contact),  is  usually  addressed  through 
removal  actions,  and  thus  the  HRS  total 
score  does  not  reflect  the  associated 
risks.  EPA  cited  Quail  Ron  Mobile 
Manor,  in  Gray  Summit  Missouri  as  an 
example  and  included  that  site  in  the 
proposed  update  to  the  NPL  EPA 
intends  to  propose  an  amendment  to  the 
NCP  to  authorize  consideration  of 
additional  criteria. 

Several  commenters  addressed  the 
issue  of  additional  criteria.  One 
expressed  interest  in  the  specifics  of  the 
proposed  amendment  and  suggested 
that  it  include  a  clear  statement  of  goals 
and  an  explanation  of  where  emergency 
and  removal  authority  will  "prove 
inadequate."  The  commenter  also 
suggested  that  criteria  for  extraordinary 
listings  require  "a  demonstration  for 
each  proposed  site  that  remedial  action, 
as  opposed  to  other  types  of  response 
action,  is  necessary  and  an  actual  health 
threat  beyond  some  threshold  exists." 

Another  commenter  stated  that  EPA's 
invitation  to  provide  comments  on 
additional  criteria  for  listing  "belies  the 
Agency's  assertion  that  the  HRS  is 
effective  in  approximating  risks  and 
raises  the  questions  as  to  the  ovarii 
vahdity  of  the  HRS/MTTRE  model  in 
assessing  risks  at  any  site."  The  same 
commenter  suggested  that  the  additional 
criteria  be  the  subject  of  a  detailed 
separate  notice  of  proposed  rulemaking, 
BO  that  the  overall  effectiveness  of  the 
HRS  can  be  examined. 


37080 


Fedwi  Regitef  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Rules  and  Regulations 


In  response.  EPA  does  intend  to 
publish  a  separate  notice  of  proposed 
rulemaking  revising  the  NCP  to 
incorporate  additional  criteria  for 
listing.  EPA  is  developing  such  a  notice, 
and  the  comments  received  so  far  have 
been  useful  for  deflning  the  issues. 
When  that  rule  is  proposed,  EPA  will 
seek  further  public  comment  on  the 
additional  criteria.  The  full  scope  of  that 
proposed  revision  has  not  been 
determined.  EPA  disagrees  with  the 
commenter's  assertion  that  inviting 
comment  on  the  additional  criteria 
raises  questions  regarding  the  validity  of 
using  the  HRS  to  assess  risks  at  any  site. 

Since  EPA  is  still  working  on  revising 
the  NCP  and  establishing  additional 
criteria  for  listing,  the  Agency  will  not  at 
this  time  complete  rulemaking  on  Quail 
Run.  which  was  included  in  the 
September  8. 1983.  proposed  rule. 

Vni.  Updates  (Additions  and  Deletions) 
to  the  NFL 

CERCXA  requires  that  the  NPL  be 
revised  or  updated  at  least  once  per 
year.  The  Agency  plans  to  identify, 
consider,  and  propose  additional  sites 
for  NPL  updates  as  it  has  in  the  past. 
States  have  the  primary  responsibility 
for  identifying  sites,  computing  HRS 
scores,  and  providing  that  information  to 
EPA.  EPA  Regional  Offices  may  assist  in 
investigation,  sampling,  monitoring,  and 
scoring,  and  may  in  some  cases  consider 
candidate  sites  on  their  own  initiative. 
In  advance  of  each  update  publication, 
EPA  will  notify  the  States  of  the  closing 
dates  for  submission  of  proposed 
additions  (or  deletions,  as  discussed 
below)  to  EPA.  EPA  will  exercise 
quality  control  and  quality  assurance  to 
verify  the  accuracy  and  consistency  of 
scoring.  The  Agency  will  then  propose 
the  new  sites  that  appear  to  meet  the 
criteria  for  listing  and  solicit  public 
comment  on  the  proposal.  Based  on 
comments,  and  any  further  review  by 
EPA,  the  Agency  will  determine  final 
scores  and  in  the  next  update 
publication  will  include  on  the  final  NPL 
any  sites  that  score  high  enough  for 
listing. 

In  addition  to  these  periodic  updates. 
EPA  believes  it  may  be  appropriate  in 
rare  instances  to  add  sites  to  the  NPL 
individually  as  in  the  case  of  the  Times 
Beach  site  in  Missouri. 

One  commenter  said  that  EPA  should 
clarify  whether  it  will  follow  notice  and 
comment  rulemaking  procedures  in 
future  updates.  The  commenter  said  that 
such  rulemaking  might  have  a 
substantial  impact  on  private  parties 
and  that  EPA  should  adhere  to  the 
Administrative  Procedures  Act.  In 
response,  EPA  intends  to  continue 
seeking  public  comment  prior  to  final 


rulemaking  on  the  NPL  updates  as  long 
as  most  response  actions  are  not 
significantly  delayed  as  a  result.  The 
Agency  reserves  the  right  to  depart  from 
that  general  approach  should  a  situation 
require  expedited  rulemaking. 

Deletion  of  Sites 

There  is  no  specific  statutory 
requirement  that  the  NPL  be  revised  to 
delete  sites.  However.  EPA  has  decided 
to  consider  deleting  sites  to  provide 
incentives  for  cleanup  to  private  parties 
and  public  agencies.  Furthermore, 
deleting  sites  allows  the  Agency  to  give 
notice  that  the  sites  have  been  cleaned 
up  and  gives  the  public  an  opportunity 
to  comment  on  those  actions.  EPA  does 
not  consider  this  policy  to  be  binding, 
and  may  revise  it  to  provide  for  deletion 
of  sites  based  on  other  factors  in 
appropriate  cases. 

EPA  will  consider  deleting  sites  at 
which  any  of  the  following  criteria  have 
been  met: 

(1)  EPA.  in  consultation  with  the 
State,  has  determined  that  responsible 
parties  have  completed  all  appropriate 
response  actions. 

(2)  EPA.  in  consultation  with  the 
State,  has  determined  that  all 
appropriate  Fund-financed  response 
actions  have  been  completed  and  that 
no  further  cleanup  by  responsible 
parties  is  appropriate. 

(3)  Based  on  a  remedial  investigation, 
EPA  in  consultation  with  the  State  has 
determined  that  the  facility  poses  no 
significant  threat  to  public  health, 
welfare,  or  the  environment  and. 
therefore,  construction  of  remedial 
measures  is  not  appropriate. 
Although  there  are  not  any  deletions 
included  in  this  rulemaking.  EPA  intends 
to  publish  a  notice  of  proposed 
rulemaking  and  solicit  public  comments 
on  rulemaking  actions  to  delete  sites  in 
future  updates.  EPA  is  considering  some 
alternative  approaches,  but  for  now  the 
Agency  will  follow  the  procedures 
specified  in  the  guidance  memorandum. 
"Interim  Procedures  for  Deleting  Sites 
from  the  National  Priorities  List,"  March 
27, 1984.  This  document  is  available  in 
the  EPA  dockets  (see  addresses  section 
of  this  announcement). 

Rescoring  Sites 

EPA  expects  that  updates  to  the  NPL 
will  be  solely  for  the  purposes  of  adding 
sites  to  or  deleting  sites  from  the  NPL. 
The  current  EPA  position,  which  will 
serve  as  guidance  for  individual  listing 
and  deletion  decisions,  is  that  EPA  will 
not  rescore  sites  that  previously  had 
been  placed  on  the  NPL. 

Several  commenters  presented 
suggestions  to  the  contrary.  Some 
recommended  that  EPA  revise  HRS 


scores  periodically  to  reflect  the  results 
of  cleanup  activities,  and  suggested 
deleting  any  site  whose  HRS  score 
dropped  below  the  cutoff.  Other 
commenters  pointed  out  that  new  data 
gathered  on  a  site  might  alter  previous 
assumptions  in  scoring,  and  suggested 
continual  rescoring  to  reflect  any  new 
data  for  purposes  of  adjusting  a  site's 
position  on  the  list  or  deleting  it  if  the 
score  fell  below  the  cutoff. 

Another  commenter  suggested  that 
EPA  reevaluate  all  HRS  scores, 
preferably  after  a  thorough  site 
investigation.  The  commenter  said  that 
this  process  would  help  assure  that  sites 
most  in  need  of  remedy  would  be 
identified  and  that  the  process  would 
allow  the  deletion  of  sites  placed  on  the 
list  due  to  scoring  based  on  incorrect 
facts. 

EPA  believes  that  the  current 
approach  of  scoring  by  EPA  or  the 
States.  EPA  quality  assurance  review, 
public  comment  on  the  scoring,  and  EPA 
review  of  the  comments  provides 
adequate  safeguards  against  incorrect 
site  scores.  EPA's  experience  to  date 
indicates  that  very  few  scores,  if  any, 
would  be  lowered  su^iciently  to  remove 
sites  from  the  NPL  if  EPA  were  to  do  as 
the  commenter  suggests.  On  the  other 
hand,  many  site  scores  would  increase 
somewhat  if  the  commenters"  approach 
were  followed.  Moreover,  the 
alternative  recommended  by  the 
commenter  would  significantly  increase 
the  time  and  resources  needed  to 
develop  the  NPL 

EPA  believes  that  a  number  of 
important  factors  support  its  current 
position  that  site  on  the  final  NPL  should 
not  be  rescored  for  future  updates.  With 
respect  to  sites  where  response  actions 
have  been  taken,  the  HRS  was  not 
designed  to  reflect  completeness  of 
cleanup,  and  therefore  should  not  be 
used  as  a  tool  for  deleting  sites  from  the 
list  or  altering  their  relative  ranking 
based  on  response  actions.  If  response 
actions  were  taken  into  account  in 
scoring,  the  lower  HRS  score  that  results 
might  not  reflect  a  commensurate 
reduction  in  the  endangerment 
presented  by  the  site.  The  result  might 
be  to  delete  sites  where  cleanups  have 
not  been  completed,  thereby  removing 
incentives  for  further  response  and 
giving  incentives  for  selecting  cleanups 
primarily  designed  to  result  in  score 
reductions  as  opposed  to  risk 
reductions. 

In  addition  to  the  foregoing  reasons, 
other  considerations  justify  the  current 
position  not  to  rescore  sites  after  final 
listing.  These  considerations  apply  not 
only  to  cleanup  situations  but  also  to 
situations  where  a  score  might  be 
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affected  by  new  information  about  a  site 
or  by  detection  of  an  error  in  the  original 
calculations.  The  process  established  by 
EPA  for  developing  the  NPL  is 
coniprehensive,  involving  initial  scoring, 
public  proposal,  consideration  of  public 
comment,  re-examination  of  data  and 
scores,  final  score  calculation,  and 
inclusion  on  the  final  NPU  Given  this 
level  of  scrutiny,  and  the  time  and 
expense  involved  in  scoring  sites.  EPA 
finds  it  necessary  to  rely  upon  the 
interested  public  to  identify  factors 
pertinent  to  HRS  score  m  a  timely 
manner.  EPA  believes  that  it  is 
appropriate  to  consider  inclusion  of  a 
site  on  the  final  NPL  to  end  the  scoring 
process. 

Furthermore,  as  described  in  Part  II  of 
this  preamble,  the  purpose  of  the  NPL  is 
primarily  informational,  to  serve  as  a 
tool  for  EPA  to  identify  sites  that  appear 
to  present  a  significant  risk  to  public 
health  or  the  environment,  for  purposes 
of  deciding  which  sites  to  investigate 
fully  and  determine  what  response,  if 
any,  is  appropriate.  EPA  believes  that  it 
is  most  consistent  with  that  statutory 
purpose  to  cease  the  costly  and  time- 
consuming  efforts  of  site  scoring  once  a 
site  is  on  the  NPL.  Rather  than  spend  the 
limited  resources  of  the  Fund  on 
rescoring,  the  Agency  prefers  to  use  all 
available  resources  to  clean  up  sites. 

EPA  recognizes  that  the  NPL  process 
cannot  be  perfect,  and  it  is  possible  that 
errors  exist  or  that  new  data  will  alter 
previous  assumptions.  Once  the  initial 
scoring  effort  is  complete,  however,  the 
focus  of  EPA  activity  must  be  on 
investigating  sites  in  detail  and 
determining  the  appropriate  response. 
New  data  or  errors  can  be  considered  in 
that  process.  Since  HRS  scores  alone  do 
not  determine  the  priorities  for  actual 
response  actions,  any  new  data  or 
revealed  errors  indicating  that  a  site  is 
either  more  or  less  of  a  problem  than 
refiected  in  the  HRS  score  will  be  taken 
into  account  and  the  priority  for 
response  adjusted  accordingly.  If  the 
new  information  indicates  that  the  site 
does  not  present  a  significant  threat  to 
health,  welfare,  or  the  environment,  the 
site  may  meet  one  of  the  EPA  criteria  for 
deletion  regardless  of  any  original  or 
revised  HRS  score. 

In  conclusion.  EPA  does  not  currently 
plan  to  rescore  sites  once  they  have 
been  included  on  the  final  NPL  because: 
(1)  The  HRS  was  not  designed  to  reflect 
reductions  in  hazard  resulting  from 
cleanup;  (2)  EPA  does  not  want  to  create 
the  incentive  for  incomplete  cleanup 
actions;  (3)  the  Fund  must  be  conserved 
and  focused  on  further  investigation  and 
cleanup:  (4)  the  NPL  serves  as  a  guide  to 
FPA  and  does  not  determine  liability  or 


the  need  for  response;  and  (5)  any  new 
information  can  be  used  to  adjust 
response  priorities  or  to  delete  a  site 
without  recalculating  the  HRS  score. 
Actual  decisions  on  the  appropriate 
treatment  of  individual  sites,  however, 
will  be  made  on  a  case-by-case  basis, 
with  consideration  of  this  policy  and 
any  other  appropriate  factors. 

IX.  Regulatory  Impact  Analysis 

The  cost  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL  as 
explained  below,  and  therefore  the 
Agency  has  determined  that  this 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291.  The  EPA 
has  conducted  a  preliminary  analysis  of 
the  economic  imphcations  of  today's 
amendment  to  the  NOP.  The  EPA 
believes  that  the  kind  of  the  economic 
effects  associated  with  this  revision  are 
generally  similar  to  those  effects 
identified  in  the  regulatory  impact 
analysis  (RL\)  prepared  in  1982  for  the 
revisions  to  the  NCP  pursuant  to  section 
105  of  CERCLA.  The  Agency  believes 
the  anticipated  economic  effects  related 
to  adding  128  sites  to  the  NPL  can  be 
characterized  in  terms  of  the 
conclusions  of  the  earlier  regulatory 
impact  analysis.  At  proposal,  the 
Agency  noted  that  a  more  extensive 
analysis  of  the  economic  impacts  of  the 
NCP  would  be  prepared  in  the  future 
and  would  accompany  publication  of 
future  major  amendments  to  the  NCP. 
The  Agency  expects  to  propose  major 
amendments  to  the  NCP  and  a  more 
comprehensive  economic  analysis  will 
be  made  available  for  comment  at  that 
time. 

Costs 

The  EPA  has  determined  that  this 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291  because 
inclusion  of  a  site  on  the  NPL  does  not 
itself  impose  any  costs.  It  does  not 
establish  that  EPA  will  necessarily 
undertake  response  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  their  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listmg  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 
sites  included  in  a  listing  rulemaking. 

The  major  events  that  follow  the 
listing  of  a  site  on  the  NPL  are  a 
responsible  party  search  and  a  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
which  determines  whether  response 
actions  will  be  undertaken  at  a  site. 
Design  and  construction  of  the  selected 
remedial  alternative  follow  completion 


of  the  RI/FS,  and  operation  and 
maintenance  (QAM)  activities  may 
continue  after  construction  has  been 
completed. 

Costs  associated  with  responsible 
party  searches  are  generally  borne  by 
EPA.  Responsible  parties  may  bear 
some  or  all  the  costs  of  the  RI/FS, 
design  and  construction,  and  OftM,  or 
the  costs  may  be  shared  by  EPA  and  the 
States  on  a  90%:  10%  basis  (50%:50%  in 
the  case  of  state-owned  sites). 
Additionally,  States  assume  all  costs  for 
OAM  activities  after  the  first  year  at 
sites  involving  fund-financed  remedial 
actions. 

Rough  estimates  of  the  average  total 
per-site  and  total  costs  associated  with 
each  of  the  above  activities  are 
presented  below.  At  this  time  EPA  is 
unable  to  predict  what  portions  of  the 
total  costs  will  be  borne  by  responsible 
parties,  since  the  distribution  of  costs 
depends  on  the  extent  of  voluntary  and 
negotiated  response  and  the 
successfulness  of  cost  recovery  actions 
where  such  actions  are  brought. 
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Costs  to  States  associated  with 
today's  amendment  arise  from  the 
statutory  State  cost-share  requirement 
of  (1)  10  percent  of  remedial 
implementation  (remedial  action  and 
IRM)  and  O&M  costs  at  privately-owned 
sites,  and  (2)  50  percent  of  the  remedial 
planning  (RI/FS  and  remedial  design), 
remedial  implementation  and  O&M 
costs  at  publicly-owned  sites.  Using  the 
assumptions  developed  in  the  1982  RIA, 
we  can  assume  that  90  percent  of  the  128 
sites  added  to  the  NPL  in  this 
amendment  will  be  privately-owned  and 
10  percent  will  be  publicly-owned. 
Therefore,  using  the  budget  projections 
presented  above,  the  cost  to  States  of 
undertaking  Federal  remedial  actions  at 
all  128  sites  would  be  $212  million. 

The  act  of  adding  a  hazardous  waste 
site  to  the  NPL  does  not  necessarily 
cause  firms  responsible  for  the  site  to 
bear  costs.  Nonetheless,  listing  may 
induce  firms  to  clean  up  the  sites 
voluntarily,  or  it  may  act  as  a  potential 
trigger  for  subsequent  enforcement  or 
cost  recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionan,-, 
and  made  on  a  case-bv-case  basis. 
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Consequently,  precise  estimates  of  these 
effects  cannot  be  made.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  response  costs,  but  the 
Agency  considers  such  factors  as:  The 
volume  and  nature  of  the  wastes 
contributed;  the  strength  of  the  evidence 
linking  the  wastes  at  the  site  to  the 
parties;  ability  to  pay,  inequities  and 
aggravating  circumstances:  and  other 
factors  when  deciding  whether  and  how 
to  proceed  against  potentially 
responsible  parties. 

Economy-wide  effects  of  this 
amendment  are  aggregations  of  effects 
on  firms  and  Slate  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  revision  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  the  national 
level,  as  was  the  case  in  the  1982  RIA. 

Benefits 

The  real  benefits  associated  with 
today's  amendment  come  in  the  form  of 
increased  health  and  environmental 
protection  as  a  result  of  increased  public 
awareness  of  potential  hazards  and  the 
additional  response  actions  at 
hazardous  waste  sites.  In  addition  to  the 
potential  for  more  Federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntary  cleanup  efforts  to  avoid 
potential  adverse  publicity,  torts,  and/or 
enforcement  action.  Listing  sites  as 
national  priority  targets  may  also  give 
States  increased  support  for  funding 
responses  at  particular  sites. 

As  a  result  of  the  additional  NPL 
remedies,  there  will  be  lower  human 
exposure  to  high  risk  chemicals,  and 


higher  quality  surface  water,  ground 
water,  soil,  and  air.  The  magnitude  of 
these  benefits  is  expected  to  be 
significant,  although  difficult  to  estimate 
in  advance  of  completing  the  Rl/FS  at 
these  sites. 

Associated  with  the  costs  are 
significant  potential  benefits  and  cast 
offsets.  The  distributional  costs  to  firms 
of  financing  NPL  remedies  have 
corresponding  "benefits"  in  that  each 
dollar  expended  for  a  response  puts 
someone  to  work  directly  or  indirectly 
(through  purchased  materials). 

X.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities  the  Act  refers  to  small 
businesses,  small  governmental 
jurisdiction,  and  non-profit 
organizations. 

While  modifications  to  the  NPL  are 
considered  revisions  to  the  NCP,  they 
are  not  typical  regulatory  changes  since 
the  revisions  do  not  automatically 
impose  costs.  The  listing  of  sites  on  the 
NPL  does  not  ir  itself  require  any  action 
of  any  private  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  cleanup  at  the  site.  Further, 
no  identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  it  is  hard  to 
predict  impacts  on  any  group.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  that  adverse  imparts  to 
responsible  parties  (in  the  form  of  clean- 
up costs)  will  occur,  but  EPA  cannot 
identify  the  potentially  affected 
businesses  at  this  time  nor  estimate  a 
number  of  businesses  affected.  In 
addition,  we  cannot Tlefine  what  is 


"small "  for  the  wide  variety  of 
potentially  affected  firms. 

The  Agency  does  expect  that  certain 
industries  and  small  firms  within 
industries  that  have  caused  a 
proportionately  high  percentage  of 
waste  site  problems  could  be 
significantly  affected  by  CERCLA 
actions.  However,  EPA  does  not  expect 
the  impacts  from  the  listing  of  these  128 
sites,  or  the  NPL  as  a  whole,  to  have  a 
significant  economic  impact  on  small 
business  as  a  whole  when  they  are 
considered  as  a  nation-wide  group. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and  cost 
recovery  actions  which  are  taken  at 
EPA's  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay.  The  impacts  (from 
cost-recovery)  on  small  governments 
and  non-profit  organizations  would  be 
determined  on  a  similar  case-by-case 
basis. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal,  Water  pollution 
control.  Water  supply. 

PART  300— [AMENDED] 

Appendix  B  of  40  CFR  Part  300  is 
amended  by  adding  the  following  sites 
to  the  National  Priorities  List: 

Dated:  September  11,  1984. 
Alvin  L.  Aim, 

A  cling  A  dministrator. 

BHAJNO  COOC  UeO-SO-M 


lAHK   KEG  ST    Sirr  MAKE 


RANK 


CROUP   1 


CITY/COUNTY 


RESPONSE 
STATUS  I 


?•) 

01 

p* 

?9 

n« 

MT 

il 

06 

T  « 

HI 

0? 

Nj 

'IS 

0? 

NJ 

"49 

O") 

Wl 

Tysons  Duf»p 

fast  Me  !  e'la  S'  te 

Geneva   ndu  !.  t  r  ,  es/f  uhnaann  Energy 

V   neiand    LMem-cai    Co.,     inc. 

Sn le Ida  I loy   Corn 

Oewga    Mills   North    Landfill 


Upper   Men  on    Twp 
East    He  I ena 
Houston 
V   ne I  and 

Nowfield    Borough 
Ge  rmantown 


'•     r    '    r?l,l'a^*'"'    ""    NfCQTlAUO    RESPONSE,        R    =     ftOtHAL    AND    STATE    PfSPONSt' 
.  CT.^t?'    i^Irc*?^    r"^     fNEORCEMtNT,  D    =    ACTIONS    TO    BE    DETERMINED.     ' 

•    I    STAFfS       DfS    CNATFD    TOP    PRIORITY    SITES 
NOTE;      CROUP   REFERS    10    THE   NPL   CROUP   WITHSIMILAR   MRS   SCORES. 


EPA 

REG  ST 


SITE  NAME  • 


C  I  Ty/COUNTY 


RESPONSE 
STATUS  I 


^ii  05  O'l  United  Scrap  Lead  Co  .  I  nc 

■i9  OS  Wl  janesviliB  Old  Landfill 

6'  OU  SC  Independent  Na i i  Lo , 

6?  01  SC  Kaiaaa  Specially  Che*  i  can 

61  (15  Wl  Janeivi  I  le  Ash  Beds 

65  05  OH  Miaai    County    incinerator 

67  05  Wl  Wheeler  Pi t 

97  01  MS  Fiowoo<)  Si  te  • 


T  roy 

janesvi lie 

Beaufort 

Beauf o  rt 

Janesv I  I  I e 

I  roy 

La  Prairie  Township 

F lowood 


#;  V  =  VOLUNTARY  OR  NfGOTIATfD  RESPONSE-  R 

£  =  FEDERAL  AND  SIAIE  ENFORCEMtNI    "  0 
•  -  STATES'  DfSICNATED  TOP  PRIORITY  SITES 

NOTE:   CROUP  REFERS  TO  THE  NPL  CROUP  WITH  SIMILAR  HRS  SCORES 


FEDERAL  AND  STATE  RESPONSE 
ACTIONS  TO  BE  DETERMINED.  ' 


EPA 

RAMK 

REG 

ST 

108 

1!? 

NY 

113 

01 

CI 

1?? 

10 

10 

121 

OH 

Al 

130 

05 

MN 

133 

OH 

CA 

liiii 

05 

W  1 

1H8 

02 

NJ 

CROUP   3 


SITE  NAME  • 


Cl TV/COUNTY 


RESPONSE 

SlAIdb  I 


Hudson  River  PCBs 

Old  Southington  Landfill 

union  Pacific  l-a  i  I  road  Co 

Cib»-G«igy  Corp.  (Mcintosh  Piani) 

St.    Reg  I i    Paper  Co. 

Hercuie*  009    Landf  i  i  i 

Muskego   Sanitary    Landfill 

Ventron/ve i s icoi 


Hudsori    River 

South  I ng  ton 

Poca te  110 

Mc  I ntosh 

Cass   Lake 

Brunswick 

Muskego 

wood   Rioge   Boroui^^ 


I       V    =    VOLUNTARY    OK    NEGOTIATED    RESPONSE 

£    =     FEDERAL    AND    STATE     ENFORCEMENT 
•    =     STATES'     DESIGNATED    TOP    PRIORITY    SITIS 
NOTE:       GROUP    REFERS    TO    IHE    NPL    GROUP    WllH    SIMILAR    HRS    SCORES 


R    =     FEDERAL     AND    STATE    RESPONSE 
0    ^    ACTIONS    TO    BE    DETERMlNtU. 


GPOJP       ll 


^ANK 

f  PA 

REG 

ST 

151 

Oti* 

SC 

153 

0? 

NJ 

163 

02 

NJ 

165 

05 

MN 

168 

02 

NJ 

169 

03 

PA 

1/3 

05 

Wl 

180 

08 

CO 

181 

05 

MN 

188 

OH 

SC 

189 

02 

NJ 

190 

05 

Wl 

19? 

02 

NJ 

198 

02 

NJ 

?00 

UM 

SC 

Site    name 


C  I  T  ■'/COUNT  Y 


Pf  5  PONSE 

s'Arub  I 


(»  .ore nee    P   ar  i  )       ( 


Coppers   Co    ,     ir 

Nasco I  1 te   Corp. 

Ewan    Property 

Boise   Cascade/Orian,  Medt  roil '  ts 

E>e  I  I  lah   Road 

Mill  Creek  Ouap 

Sc  ha* I z   Duap 

Lowry    Landfi  I  I 

MacGiliit  k   Cibbs/Bell  Luaber 

Waachea,  inc. 

Cheaicai    Leaaan    Tank    Lmes,     i  nc 

Matter  Disposal    Service    landfill 

Florence  Land  Recontourtng  lF 

w.    R.    Grace   k   Co.     ( wayiie    Plant) 

Leonard   Chttaical    Co.,     inc. 


orenc  e 
Mr  I  I  V  1  1  i  e 
Shaaoni;    Towritr.c 
F  r I  0 1 ty 

Egg    Harbor    Townshi 
Erie 

Ha  rr I  son 
Arapalioe    County 
New    Brighiun 
B.jrton 
Br idgeport 
Brook  I  I e I  0 
'  10  re nee    Townsh . p 
Wayne    Township 
Ruck    hill 


I:     V    '    VOLUNTARY    OR    NEGOTIATED    RESPONSE 

E    =    FEDERAL    ANO    StAlE    ENfOBCEMENI, 
•    -     STATES'     DtSICNATEO    TCP    PRIORITY    SIHS 
NOTE:        CROUP    REFERS    10    ThE    NPt     CROUP    Wi'h 


R    -     FEDERAL    AND    STa'E     PtSPONS 
D    =    ACTIONS    TO    BE    DETERMINED. 

S    Ml  lAR    hPS    SCOf^ES. 


11 

a. 


99 

35" 

a 


< 

o 


Q. 


cr 


2 


30 

c_ 

re 
w 

3 
Cl 

PO 

CO 
OG 

c 


o 

3 

B9 


KtC  ST 


CROUP   5 


SITE  NAME 


CI lY/CODN/y 


Rf  SPONSr 
blAlUS  # 


2QH 
215 

aao 

2l»3 


01) 
Oi 
05 
0^ 
09 
09 
0^ 
Ob 


AL 
OH 
PA 
IN 
CA 
CA 
HN 


Siaufrer  Chen  (Cold  Creek  Plant) 

South  Pornt  Plant 

Dorney  Road  Landfill 

Nortnside    Sanitary   Landfill,     Inc 

Atlas   Asbestos   Mine 

Coaiinga    Asbestos   Mine 

Jojiyn   Manuiaciur ing   fe   Supply   Co. 

Arrowhead    Refjiiery   Co. 


Bucks 

South  Point 

Upper  Macunqie  Twp 

/ lonsv I  I  I c 

f  resrio   County 

Coa I  I nga 

Brook lyn   Center 

He  raid  n  town 


#:  V  =  VOLUNTARY  OR  NfCOTIATfD  RESPONSE- 

t  =  FEOtPAl  ANO  SIAFC  ENFORCEMENT; 
•_  =  _STArES'  DfSiC.NAIEO  TOP  PRIORITY  SITES 

CROUP  RtftRS  TO  THE  NPL  CROUP  WITH  SIMILAR  MRS  SCORES 


R  =  fEUERAI  AND  SIATE  RESPONSE 
0  =  ACTIONS  10  8E  UETERMINED 


NOTE: 


fPA 
REG  ST 


CROUP  6 


-SI T£  NAHt  • 


CITY/COUNIV 


RESPONSE 
STATUS  # 


2^3   01 

HA 

2bb      Ob 

Wl 

260  0^ 

Wl 

262  l)b 

MN 

263 

ii? 

n.i 

268   0  i 

PA 

269   Ob 

Wl 

273 

to 

10 

2/ 

0? 

PR 

2  71 

0") 

Ml 

2  7? 

Ob 

MN 

28( 

0? 

PR 

28) 

03 

PA 

291 

06 

lA 

29« 

0! 

P* 

I  ron   Horse    Park 

koh ler   Co.    Landf i I i 

Lauer    I    Sanitary   Landfill 

Union   Scrap 

Radiation    Technology,     Inc. 

i  ndus t  rial     Lane 

Onaiasha    Mumc.pal    landfill 

Pacific  Hide  k   lur  Recycling  Co. 

Vega  Aita  Public  Supply  wens 

Stijrgis  Municipal  wells 

Washington  County  lanQflll 

Upjohn  f Bc I  I  I ty 

Henderson  Road 

Pet ro-Processors 

East   Mount    i lOn 


Bi  I  i  er I Cd 
Koh  i  e  r 

Menomonee  la ii  s 
M  I  nneapo I  i s 
Rockaway  township 
W 1  I  I  I ams  Townsh i p 
Ona I  a  ska 
Poca te  I  10 
Vega  A i ta 

Scurg     i 
I  ak«    E  lino 
Ha  rce  i  one ta 
upper    Ml' I  ion    Iwp 
->cot  landv  i  I  le 
Sprlngett&bury    Twp 


r       V    '     VOIUNTARY    OR    NEC'lTlAIin    RFSPONSi.  fi 

t     -     MiJfRAL     AND    SIAII     ENtORCfMENt,  0 
•    =     STAUS'     OESICNATtD    TOP    PRiOI'lly    SlUS 

NOIE:        GROUP    REFERS    TO     IME    NPL    CROuP    WMM  SIMILAR    MRS    SCORf  S 


FEDERAL    AND    STAIf     RESPONSE 
ACTIONS    TO    BE    OETERMINEi). 


f  PA 

hANK 

Rl  '^ 

SI 

301 

0? 

i 

3tH 

OS 

M  1 

3t6 

01 

C 

320 

O'l 

A 

Kt 

on 

1 

331 

OS 

vf 

33^ 

01 

NM 

336 

O'l 

SC 

337 

OS 

M  1 

3iiO 

OS 

MN 

3>46 

OS 

MN 

I i     NAM!  • 


CI lY/COUNIy 


RESPONSI 
STATUS  # 


Inc 


General    Motors    (Cent    Foundry   Oiv) 
wn 1  I  taker   Corp. 
ke I loqq-Deer ing   Well    Field 
01  in   Corp      (kK  iritosh    Plant ) 
Tri-City   Oil    Conservationist, 
Northern    Engraving    Co. 
hearsarge    Metallurgical    Corp. 
P&KDetto   wood    Preserving 

C I  a  re    water     Supp ly 
Morr'S    Arsenic    Dump 
Perhari  Arsenic    Si  te 


Massena 

Ml  nneapo I i & 

Norva  Ik 

Mc Intosh 
Tanpa 
Spa  r ta 
Conway 
D I  X  I  a ona 
C  I  are 
Mo  r  r  I  s 
Perha* 


'•  )    ''    r?m!!I*'*Lo''c'?^'^°^'*"°  RTSPONSE;   R  =  FEDERAL  AND  STATE  RESPONSE- 

.   'c^.^c°^*'  '•^^    ^'*"  fNiORCEMENT;       D  =  ACTIONS  TO  BE  DETERMINED 
•  =  STATES'  OfSlGNATID  lOP  PRIORITY  SITES  ut itnn i ntu. 

NOTE:   CROuP  REFERS  TO  Th(  npl  GROUP  WITH  SIMILAR  HI.S  SCORES 


fPA 

Rank   Rfo  SI 


CkOUP   8 


U     NAME 


CITY/COUNTY 


RESPONSE 
STATUS  I 


3SI4 

0': 

MN 

36? 

01 

NM 

363 

OS 

IN 

36S 

06 

IX 

3/0 

OS 

Wl 

371 

c? 

NJ 

3/? 

0? 

N.J 

3/6 

01 

IL 

380 

06 

on 

38S 

OS 

M) 

3(*9 

09 

Lt 

390 

02 

NJ 

39? 

OM 

CA 

393 

01 

NH 

397 

OS 

Wl 

398 

OM 

CA 

KOO 

OS 

Ml 

Nult I ng  1  ruck  k   Caster  Co 

Savage  Municipal  water  Supp ■ , 

Poer  Farn 

UriiteO    Creosot-ng    Co 

City  Disposal  corp,   lanafiii 

Tabernacle  Orun  Dump 

Cooper  Road 

Cabot/koppers 

Coapass  Industries  (Avery  Drive) 

General    Mi  I  i  s/n,-nke  I    Corp. 

Del    Norte    PesticOi-    Storage 

0<^   Rewa  I    Cliemca  I    Co 

Monsanto   Corp,     (Augusta    Pijiiiti 

South    Municipal     water    Siipp^    weii 

Eau  C I  a  I  re  Mun ic i pa i  we  i  i  F  '  e  i  a 

Powerjvi lie  Site 

NetiBori  Landf  I  i  i 


f  a  r  I  bai.  :  t 

H  .  i  f  o  rO 

Hancock  Ccunty 

Con  roe 

Dunn 

Tabe  rnac i e  Twp 

VDornees  lownsr, 

C.a  .  nesv  '  I  !  e 

I  u  I  5  » 

M 1 nneapo i . s 
Crescei.t    C  i  i, 
k  1  ngwood    towrisn 
Augusta 
i*e  terbo  rci.gt 
Eau   Claire 
Peach   County 
Meiaaora 


#:     V    =    VOIUNTARY    OR    NfCOTlAIfD    RESPONSE;  P    =     FFOIRAl  ANU    S'A'f     RESPONSE 

E    =     (iOIRAL    AND    STATE     (NIORCIMINI.  U    =    ACIIONS  lU    Bi     ULURMNU 
•    =     SIAUS'     DfSICNAIED    lOP    PRiORllY    SllfS 

NOTE.        GROUP    REFERS    TO    IME    NPL    CROUP    WIIH  SMilAR    hRS  SCORCS. 


•'I 

s 
a 

9 


90 
9 

S' 


< 
c_ 

*^ 

P 

2 

c 


09 
01 


a. 
"< 

CO 
"O 

n 
3 

cr 
n 

"• 

N3 


CO 

2 


50 
c_ 

5" 

a> 

3 

a. 
n 


RANK 


E  P* 

REG  ST 


CROUP   9 


SITE  NAME  • 


CI  TV/COUNTY 


RESPONSE 
SIAtUS  I 


RANK 


'4')3 

itSK 
Kt>9 
H63 

<467 
"169 
170 
1/1 

mi 

t*l9 

1480 
148? 

US') 
1487 
14  41 
14914 

149  7 


l40t 

Ob 

HI 

1403 

02 

NJ 

140^ 

(lb 

HI 

1406 

02 

PR 

1109 

0^ 

Wl 

110 

08 

CO 

UM 

02 

NJ 

IHU 

Ob 

IN 

«422 

06 

lA 

«427 

0^ 

Wl 

«4J0 

10 

WA 

1431 

OS 

Wl 

l43S 

02 

NJ 

1437 

OS 

IN 

llMO 

02 

NJ 

HbO 

09 

CA 

Whitehall  Municipal  Weils 

0 1 dnond   A I ka I i    Co. 

E lec t rovo i ce 

Fibers    Public    Supply   wens 

Hid-St»te  Disposal,  inc.  Landfill 

erode  rick   wood    Products 

Woodland   Route   blZ   Duaip 

American   Chew t ca i    Service,     inc. 

Bayou    So r re  I  i 

Leaberger    Transport   k   Recycling 

Queen  Ci  ty   Farias 

Scrap   Processing  Co.,     inc. 

Hopkins    Fara 

Reiiiy    Tar    (Indianapolis    Planil 

Wl I  son    fa  rm 

koppers  Co., Inc.  (Oroville  Plant) 


Whi teha I  I 

Newark 

Buchanan 

Jobos 

CieveiarKJ   Towriship 

Oenver 

Woodland  Township 

Cri ffi th 

Bayou  Sorrel  I 

f  rankl in  Township 

Hapie  Va I  ley 

Medford 

Plumstead  Township 

I nd I anapo I  is 

Pluastead  Township 

Orovi I  le 
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Tybouis  Corner  Landfill  • 

Brum  Lagoon 
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Caldwell  Trucking  Co. 

01   Horeau 

Seyawur  Recycling   Corp.    • 

United  Scrap  Lead  Co.,  Inc. 

Tar  Creek  (Oiiawa  County) 

Cherokee  County 

Brick  Township  Landfill 

Northernaire    Plating 

Janesv i  i  le  Old  Landfi I  I 

frontier   Hard    Chrome,     Inc.    ■ 

Independent  Na i I  Co. 

Kalama  Specialty  Chenicals 

Janesvi  !  te  Ash  Beds 

Dav le  1 andf 1  I  I 

MiaBi  County  Incinerator 

Cold  Coast  Oi I  Corp. 

Whee ler  P , t 

lucson    IntI    Airport    Area 

Wide    Beach   Oeveiupnient 

I ron   Mounta in   Mi ne 

Scientific    Cheai'Cai    Processtnq 
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Marsha  I  :  landf i n  • 

Outboard  Marine  Corp.  • 

South  va  i  t  ey  • 
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Arsenic    Irio^ide    St?* 

PCB   Wastes    • 
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Ordot  1  anar  i  i  i  • 
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Rose  Park  Sludge  P  t  • 

Arkansas  City  Du«p  • 

PCB  Warehouse  • 


fa  1 rf leld 

R 

South  Glen  Fa i i » 

V 

C 

Seymour 

V 

R 

E 

Troy 

0 

Ottawa  County 

R 

Cherokee  County 

R 

Brick  Townsh  p 

V 

Cad  lilac 

R 

£ 

Janesv i i te 

0 

Vancouver 

R 

Beaufort 

D 

Beaufort 

C 

Janesvi 1 le 

0 

Oavia 

0 

Troy 

R 

E 

Miani 

V 

La  Praino  lownship 

D 

Tucson 

V 

k 

Brant 

K 

Redd  1 nq 

H 

Ca  r 1 stdOt 

E 

I  ead  .^  1  1  le 

t 

Han.  1  ton  Town&h ip 

R 

St .  1 ou 1  J 

V 

Coventry 

R 

I 

New  Bedford 

V 

R 

t 

Da  r  row 

R 

Haaii  1  ton 

V 

R 

f 

Co  1 u«b 1  a 

V 

R 

£ 

Nauqatuck  borough 

£ 

Boulder  County 

I 

Waukeqan 

R 

I 

A  1  huquerquo 

R 

I 

Bur  I  1 nq ton 

0 

Point  Pleasant 

R 

E  1  1  1  s  V  1  1  t  e 

R 

.Soutlieaso^rn  NO. 

R 

Pacific  Irutt  lerr 

R 

Roanoke  County 

R 

Counc II  Bluffs 

K 

t 

G  1  ohe 

R 

£ 

Anerican  Saotoa 

R 

Meaiphi  s 

R 

Brooks 

ii 

210  Ml les  of  Roads 

R 

E 

Cuaa 

R 

f lowood 

0 

Sa 1 t  Lake  Ci ty 

y 

Arkansas  C i ty 

R 

Ha  r  1  anas 

R 

I;  V  =  VOtUNIARY  OR  NfCOIIATfD  RESPONSE,   R  =  FEOSRAL  ANO  STATE  RESPONSE; 

I    =     FEDtRAL  ANO  STATE  ENFORCtMENT,       D  =  ACTIONS  TO  BE  DETERMINED. 
•  =  STATES'  DESIGNATED  TOP  PRIORITY  SiTES. 


101 

05 

MN 

102 

05 

t  V 

103 

03 

PA 

101 

0? 

NJ 

105 

05 

MN 

106 

01 

MA 

107 

10 

10 

108 

0? 

NV 

109 

o;> 

N  J 

110 

09 

CA 

111 

10 

WA 

112 

03 

PA 

113 

01 

CT 

111 

02 

Nr 

115 

09 

A/ 

116 

10 

Oh 

1  17 

0? 

Nv 

118 

01 

Al 

119 

05 

Ml 

120 

01 

FL 

121 

02 

NJ 

122 

10 

ID 

123 

02 

NJ 

121 

01 

AL 

125 

01 

FL 

126 

05 

11 

T27 

01 

NH 

1?8 

05 

Ml 

)?9 

02 

N  1 

130 

05 

MN 

131 

02 

NJ 

132 

01 

fL 

133 

01 

CA 

131 

05 

Ml 

135 

U5 

OH 

136 

Oi* 

N' 

157 

05 

IN 

138 

ii'i 

FL 

139 

05 

HI 

110 

03 

PA 

111 

01 

NC 

112 

01 

fL 

113 

05 

Ml 

1M1 

05 

Wl 

115 

0? 

NY 

116 

03 

PA 

11/ 

08 

CO 

11B 

02 

NJ 

119 

01 

FL 

150 

01 

Rl 

fjakda  1  e   Dump 

A   k    1    Material     Meciaim.ng,     Inc. 

[>ouq  I  a  ssv  I  I  1  e    U.spcsai 

Krysowaty    Far« 

hoppers  Coke 

Plymouth  Harbor/Cannon  Engnrnq 

Bunker  Mill  M i n i nq  k  Meta I lurq 

Hudson  River  PCBs 

universal  Oil  Produc t s( Chem  0 > v j 

Aerojet    General    Cort 

Co»   Bay.    Soutfi    !  acoma- Channe  i 

Osborne    L  andf i  i  i 

Old    SoutTiinqton    Landfill 

Syosse t    I andf i i i 

Nineteenth   Avenue    landf.  M 

Teiedyne   Wah   wfiariq 

S  I  nc  I  a  I  r   Ref  I  ne  ry 

Mowbray  Engineering  Co 

spiegeiberg  Landfill 

Miami  Oru«  Servicts 

Reich  Farms 

union  Pacific  Railroad  Cc . 

South  Brunswick  Landfill 
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kassauf-K  imer  I  mg    Battery 
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St .    Reg  1 1    Paper   Co 

R I ngwood  Hi nes/Landf i I  I 

Whi tehouae  Oil  Pits 

Hercules   009    Landfill 

ve I s I  CO  I  Chemical  (Michigan} 

Summit  National 

Love   Canal 

f I sher-Ca lo 

Pioneer   Sand   Co. 

Springfield    Township   Dump 

Hran I ca    Landf i i i 

Martin   Marietta,    Sodyeco,     i  nc 

/ellwood   Ground   Water    Contam 

Packaging  Corp     of   America 

Huskego   Sanitary   Landfill 

Hooker    (  S   Ar«a  I 

Lindane   Dump 
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vent ron/vel » icoi 

Taylor  Road  Landf i i i 

Western  Sand  k  Gravel 
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02 

NJ 

16a 

02 

NV 

165 

Ob 

MN 

166 

01 

Bl 

167 

OH 

EL 

168 

02 

NJ 

169 

03 

PA 

170 

01 

EL 

171 

O-i 

Ml 

172 

02 

NJ 

173 

Ob 

Wl 

1  Hi 

02 

NJ 

Mb 

02 

NJ 

1  ^6 

09 

CA 

1 1  r 

06 

I  A 

178 

OS 

IL 

179 

OS 

Ml 

180 

08 

CO 

181 

OS 

MN 

182 

02 

NJ 

183 

01 

MA 

181 

02 

NJ 

IB") 

OM 

IN 

!86 

02 

NY 

187 

ou 

EL 

188 

on 

SC 

189 

02 

NJ 

190 

OS 

Wl 

191 

07 

KS 

192 

02 

NJ 

193 

01 

R  1 

19H 

01 

HA 

19i 

02 

NJ 

196 

03 

VA 

197 

OS 

Oil 

198 

02 

NJ 

199 

02 

NJ 

2U0 

OU 

SC 

Koppers    Co    ,     i  nc    (Florence    Pi 

Hayvooa    Cneniicai    Co. 

Nasco lite    Corp. 

Haroage/Cr  i  ner 

Rose    Townsh.p    Dump 

Wast6    Disposal    Engineering 

K in-Buc    Landf i i I 

Bowers    Landr  I  I  i 

Ciba-Gergy    Corp. 

Buttervorth   |?    Lanafill 

Aaierican   Cyariamid   Co. 

He  leva    Landf i i I 

fwan  Property 

6a tav la  Landf i i i 

Bo i se  Cascade/Onan/Medtron PCS 

LtRR,  inc 

NW  S8th  Street  Landfill 

Ue  I  I lah  Road 

Mill  Creek  Dump 

Si^ty-Second    street    Du«p 

CJiH   Landf  I  I  I 

Meta  I  tac/Aerosysteas 

Sena* I;   Dunp 

Lang    Property 

SharKey    Landf  i  I  i 

Se  tou    Trea  1 1  ng   Co  . 

C I  eve    Reber 

Velsicci  Chenica 

lar    LaKe 

LOwry    Landf i  I  I 

MacC I  I  I  I s   k   Ci bbs/8ei i 

Conbe    Fill    North    Lanar 

^B- Solve,     Inc. 

Goose    Earia 

Ve IS  ICO  I    Cne«    (Hardema 

vorK   Oil    Co. 

Sapp   Battery   Sa 

w.*m(, hem.     i  nc 

Ctiem   03  I    Ledman 

Master   Di sposa i 

Ooepke    0 i sposa I 

Florence    Land    Recontounnq   Lf 

Dav IS    Liqu id   Waste 

Charles-George    Reciaaation   Lf 

K I ng   of    Pruss la 

Chi  sman   CreeK 

NeasQ   Chen i ca I 

W.    R,    Grace   fc   Co 

Che« I ca l    Cont  ro 1 

Leonard   Cheaicai 


ant ) 


(III ino1 t ) 


Luaibe  r 


I  vage 

Tank 

Servi 

Si  te 


County ) 


Lines,  Inc. 
ce  Landf I  I  I 
( HOI  I iday ) 


(Wayne    Plant, 
Co. 


I  nc  . 


E  to  fence 
Maywood/Rochel IB   Pk 

Ml  I  I  VI  I  I* 

C  r I ne  r 

Rose  Townthip 

Andover 

Edison  Township 

Ci re levl I le 

To«i»  River 

Grand  Rapids 

Bound  Brook 

North  whi tehil I  Twp 

Shaatong  Township 

Batavia 

End  ley 

North  S«ithrield 

Hia  leah 

Egg   Harbor  Township 

Erie 

Taiapa 

Ut  ica 

f  rank  I  in   Borough 

Harri  son 

Peiaberion   Township 

Pars ippany    Troy   HI s 

Se  laa 

Sorrento 

Marsha  I  I 

Hanceiona  Township 

Arapahoe  County 

New  Brighton 

Mount  01 i ve  Twp 

Dartmouth 

PluMstead  Township 

Toone 

Mot  ra 

Cottonda le 

Bur  ton 

Bridgeport 

Brookr  laid 

Johnson  County 

florence  Township 

Sai thf leld 

Tyngsbo rough 

Winslow  Township 

York  County 

Sa  lea 

Wayne  Township 

E I izabeth 

Rock   Hill 
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201 
202 
20  3 
20U 
20S 
206 
20  7 
2U8 
209 
210 
?1  1 
212 
213 
2114 
21S 
216 
217 
218 
219 
220 
221 
222 
223 
2214 
22b 
226 
227 
228 
229 
230 
231 
232 
233 
23U 
23S 
236 
237 
238 
239 
2140 
2iil 
2U2 
2143 
2llM 
2US 
2146 
2147 
2M8 
2U9 
2  SO 


OS 

OS 
01 

Ol4 

OS 
03 
02 
03 

014 

OS 
OS 
us 
014 

03 

OS 

014 

09 
02 
06 
09 
09 
OM 
02 
02 
02 
03 
OS 
01 
08 
01 
OM 
02 
09 
02 
OM 
02 
OM 
US 
08 
OM 
07 
08 
OS 
02 
02 
09 
09 
01 
OM 
02 


OH 

Ml 
CI 
AL 
MN 
PA 
NY 
DE 
TN 
IN 
IN 
OH 
f  L 
PA 
IN 
FL 
A7 
NJ 
AR 
CA 
CA 
EL 
NY 
NJ 
NJ 
PA 
OH 
CT 
CO 
HA 
kY 

NY 
CA 
NY 
EL 
NY 
FL 
MN 
CO 
FL 
MO 
MT 
MN 
NJ 
NJ 
CA 
CA 
NH 
FL 
NJ 


Allied   Choaicai    k    I  ronton  Coke 

Verona   we  I  I    Field 

Beacon   Heights    Landf iii 

Stauffer   Chea   (Cold   Creek    Plant) 

Burlington   Northern    (Brainerd) 

Malvern    TCE 

Facet  Enterprises,  inc. 

Delaware    Sand   k   Gravel    Landfill 

Murray-Ofiio    Duap 

Envi  rochea   Corp 

MIOCO    I 

South   Point    Plant 

Coleaan-Evans   Wood    Preserving   Co 

Oorney   Road    Landfill 

Norths  Ide    Sanitary   Landfill,     i  nc 

Florida    Steel    Corp. 

Litchfiald  Airport  Area 

Spenca   Fans 

Mid-South  Wood    Products 

Atlas  Asbestos  Mine 

Coalinga  Asbestos  Mine 

Brown  Wood  Preserving 

Port  WashingLon  Landfill 

Coabe  Fill  South  Landfill 

J  IS  Landf i I  I 

Centre   County   Kepone 

Fields   Brook 

Solvents   Recovery   Service 

Woodbury  Cheaical    Co. 

Hocoaonco   Pond 

Di st ler   Br  I ckya  rd  * 

Raaapo   Landfi  i  i 

Coast   Wood    Preserving 

Mercury   Refining,     i  nc 

Hoi  I  ingsworth   Solderiess   Taramai 

Clean  We  I  I    Field 

Varsol    Spi I  I 

Joslyn   Manufacturing    k    Supply    Co 

Denver   Radiua   Site 

Tower  Chaaicsl    Co. 

Syntax   Feci  I i ty 

Miiltown   Reservoir    Seoaents 

Arrowtiead   Refinery   Co, 

Pijak    Fara 

Syncon  Resins 

L I  quid   Cold   Oil    Corp 

Pun  ty  01  I    Sales,    inc. 

T  inkhaa  Garage 

Alpha   Cheaical    Corp. 

Bog  Creek   Fara 


I  ronton 

Battle   Creek 

Beacon  Fa  I  I s 

Bucks 

Bra  inerd/Ba«ter 

Ma  I  vern 

£ lai  ra 

New   Cast  IS   County 

Lawrenceburg 

Z lonsvi I  la 

Gary 

South   Point 

wn  I  tehousa 

Upper   Macur>gie    Twp 

Z I onsv I  I le 

ind I antown 

Goodyea  r/Avonda I e 

Piuastead  Township 

Hena 

F  resno   County 

Coa I  I nga 

L  I  ve   0*  k 

Port   Washington 

Chester  Township 

Jaaesburq/S.    Brnswck 

Slate   Collage   Boro 

AshtatHjIa 

South  I ngton 

Coaaerce  Ci  ty 

We sibo rough 

west    Point 

Raaapo 

Ukiah 

Co  I  on  I e 

Fort    Lauderdale 

Clean 

Ml  aiai 

hroukiyn   Center 

Denver 

C I e  raon  t 

ve  rona 

Mill  town 

Heraantown 

Piuastead  Township 

South   Kearny 

R I chaond 

Ma laga 

Londonderry 

Ga I loyay 

Howe  I  I  Townsh ip 
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cr 
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CD 
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CROUP 
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EPA 

Rtc  sr 

SITE  NAMt  • 

CITY/COUNTY 


Rf SPONSf 
STATUS  f 


f  P* 
REG  ST 


SITE  NAME  • 


CI TY/COUNTY 


RESPONSE 
STATUS  I 


?»1 

01 

Mt 

2i? 

01 

FL 

?^1 

01 

MA 

?SH 

03 

PA 

?5i 

d 

IN 

?S6 

0^ 

Wl 

7M 

01 

MA 

?M 

01 

HA 

?i9 

02 

NJ 

260 

0") 

Wl 

261 

li-i 

HI 

?6? 

ns 

MN 

^-ei 

02 

N  i 

PS". 

02 

NJ 

26^ 

0^ 

IN 

266 

OS 

MN 

26? 

to 

WA 

26ft 

03 

PA 

269 

OS 

Wl 

2^0 

02 

NJ 

271 

02 

NJ 

272 

OS 

IN 

275 

10 

10 

27H 

07 

lA 

2  7') 

02 

NJ 

2  76 

02 

Nv 

27/ 

02 

PR 

2  78 

OS 

HI 

2  79 

OS 

HN 

28U 

09 

A/ 

281 

09 

CA 

282 

09 

CA 

283 

10 

WA 

28U 

OS 

IL 

28^ 

OS 

IL 

286 

02 

PR 

287 

09 

CA 

28» 

0! 

PA 

289 

10 

WA 

290 

06 

t  A 

29  T 

02 

PR 

292 

0? 

PR 

293 

03 

MO 

29M 

OS 

Ml 

29-) 

02 

NJ 

296 

03 

PA 

29/ 

OH 

IN 

298 

02 

NJ 

?99 

03 

PA 

300 

01 

HA 

Saeo  Tannery  Waste  Pits 

Pickeltville  Road  Landfill 

I  ron  Ho  rse  Pa  rh 

Pa  1  aierton   2  i  nc    Pile 

Ne«  I  '  s    Landfill    (  B  looaii  nqton) 

Kon ler   Co.     Landf i i i 

Si  I  re  SI*   Chemical    Corp. 

we  I  I  5    G*H 

Cheoi&o  I  ,     i  nc  . 

Lauer    I    Sanitary   landfill 

PetosWey   Municipal    Well    field 

union    Scrap 

Radiation  Technology,  Inc. 

fair  Lawn  we i i  field 

Ma  m  Street  we i i  F le i d 

Lehi  I  I  ler/Mafikato    Si  te 

I akewood    S  i  te 

I ndus t  rial     Lane 

OnatasKa  Municipal  Landfill 

Monroe  Township  Landfill 

Rockaway  Borough  Well    Field 

Wayne   Waste   d  i 

Pacific  Hide  h    Fur  Recycling  Co. 

Des  Homes  ICE 

Beachwood/Berk ley  Weils 

vestal  Water  Supply  well  i4-2 

Vega  Aita  Public  Supply  We i i s 

Sturgis  Hunicipal  Wells 

Washington  County  Landfill 

Indian   Bend   Wash   Area 

San   Gabriel    valley    (Area    1) 

San   Cabriei    Valley    (Area    21 

Co«   Bay,    Near   Shore/ !ide    fiats 

La  Salle    Eiecf-ic    utilities 

Cross   Brothers    Pail    (Peartjroke) 

Upjohn  Fac i i i ty 

HcCol I 

Henderson  Road 

Colbert    Landf i i i 

Petro- Processors 

frontera   Creek 

Barceloneta    Landfill 

Sand,  Gravel  k.    Stone 

Spartan   Chemcai    Co. 

Roeb I  I ng    Stee i    Co . 

East   Hount   2ion 

Alan  I  CO  I  a    Ouaip 

Vine  I  and    State    Scnooi 

Enterprise    Avenue 

Grove  larxl   We  I  i  s 


Saco  R 

Jac  ksonv I  1  I e  0 

Bi I ler ,ca  0 

Pa ime  rton  R 

Blooming  ton  V  t 

Kohler  0 

1  owe  II  RE 

Woburn  R       ( 

P  1  sea  taway  D 

Menomonee    Falls  f 

Petoskey  E 

Ml  nneapol i  s  E 

Rockaway    Township  E 

Fa  I r   Lawn  V 

f Ikhart  V 

Lehi n ler  R 

L akewood  E 

Will lams    Townsh i p  R 

Ona I aska  0 

Monroe    Township  E 

Rockaway    Township  0 

Co  I  iiKb  1  a   Ci  ty  E 

Poca te 110  RE 

De  s   Mo  I  ne  s  R 

Berkley    Township  R 

Vestal  E 

Veqa    A  111  R 

Sturg  I  s  0 

i  ake    E  I  lao  0 

Scottsda le/Tenpe  R      I 

£1    Monte  R 

Ba  Idwm    Park  Area  H 

Pierce   County  R      t 

LaSa lie  R 

Peiabroke    Township  R 

Barceloneta  V 

f u I lerton  R      t 

upper   Merlon   Twp  R 

Colbert  R 

Scot landvi lie  V      R      E 

Rio  Abajo  0 

florid*   Afuera  D 

Elkton  M 

Wyon I nq  E 

florence  R 

Spr ingettsbury   Twp  R 

Chattanooga  D 

Vine  I  and  R 

Phi  lade i phia  R 

Grove  I  and  R      E 
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301 

02 

NY 

302 

OH 

SC 

3113 

0/ 

HO 

JUI4 

Ii5 

PA 

3US 

02 

NJ 

306 

02 

NJ 

307 

02 

NJ 

31)8 

02 

N.J 

3U9 

OS 

IN 

310 

06 

AR 

311 

01 

Rl 

312 

0  7 

HO 

313 

OS 

HI 

31ij 

OS 

MN 

31S 

OS 

HN 

316 

01 

LI 

317 

01 

HA 

318 

02 

Nf 

319 

OM 

FL 

320 

OH 

AL 

321 

OS 

HI 

322 

02 

NV 

325 

02 

NJ 

32H 

OH 

►  Y 

32S 

06 

AR 

326 

OS 

OH 

32/ 

OH 

FL 

328 

OS 

OM 

329 

05 

PA 

330 

to 

WA 

331 

OS 

Wl 

332 

01 

MA 

335 

OS 

HI 

33M 

05 

PA 

33S 

01 

NH 

336 

OH 

SC 

337 

OS 

Ml 

33ft 

(13 

PA 

339 

03 

OF 

3i<0 

OS 

HN 

l^\ 

OS 

IN 

3U2 

OS 

IL 

3ii3 

OS 

Ml 

3<J'< 

OS 

Ml 

3tS 

02 

NJ 

5H6 

OS 

Ml 

3H/ 

10 

WA 

3M8 

OS 

MN 

3149 

OS 

Ml 

3  SO 

02 

NJ 

General    Motors    ICert    foundry    Div) 

SCROI  Oixiana 

I u 1 br I qht    Landf i  I  i 

Presqiie    I  s  i  e 

Will  laait    Property 

Renora,     I  nc 

Denver    k    Schafer    K-May    Co. 

Hercules,     iric      (C.Lbstown    Piantl 

Ninth  Avenue  Dump 

Cur  I ey  Pit 

Peterson/Puritan,     inc. 

T 1  iftes   Beach    S i te 

wash    King    laundry 

Wh  1  t  ta  ke  r   Co  r p  . 

NL  Induslr les/Iaracorp/Go loen 

ke I loqg-Oeer 1 ng   we i i     Field 

Cannon  Engineering  Corp.  (CFC; 

Niagara  County  Refuse 

Sherwood  Medical  industries 

01  in  Corp.  (Mcintosh  Plant] 

Southwest  Ottawa  County  Landfill 

Kentucky  Avenue  Well  Fieid 

Asbestos  Duap 

I EE'S  LANE  LANDF ILL 

frit    Industries 

Ful  \.7    Landf  1  I  I 

Iri-City   Oil    Conservationist,     I nc 

Coshocton   Landfill 

Lord-Shope   Landfill 

FMC   Corp.    (Yakima    Pi t | 

Northern   Engraving    Co. 

PSC   Resources 

forest   waste    Products 

Drake   Chea  i  ca  i 

Kearsarga   Metallurgical    Corp 

Pa  I  net  to  Wood    Preserving 

C  lara   Water   Supply 

ilavertown    PCP 

New   Cast le    Sp  < I  I 

Morns   Arsenic    Dump 

Lake   Sandy  Jo    (HfrH   Landfill) 

johns-Manvi I le   Corp. 

Che*  Central 

Novaco    Industries 

Jackson  Township  Landfill 

KkL  Avenue   Landfill 

kaiser  Aluamua  Head  Works 

Perha*  Arsenic    Site 

Charlevoix  Municipal  Wei  I 

Monigoaery  Township  Housing  Dev 


Hassena  R 

Cayce  r 

Spr 1 ngf I e I d 

Erie 

Swa ihton  R 

Ed  1  son  Townsr  ■ p 

Bayvi I le 

G I bbs town 

Gary  V 

Ldmofidson 

L  1  nf  0  I  ri,'Cu«ber  I  and        v 

T I  me  s    Beach  p 

Pleasant  P i a i ns  Twp 

M 1 nneapo i i s 

St .     I  Oil  I  I    Pa  rk  , 

Norva  Ik  V      R 

Rridgewater  R 

Whea If  le  Id 

De land 

He  I  n  I  o  s  h 

Park    Township 

Horseheads  R 

Hill ington  R 

LOU  Sv I  1  I  t  R 

wa I nu t  R . dqe         v 

Jackson  Township 

lanpa  R 

F  rank  I  in    Towns  ft  i  p  k 

G I ra  rd    Township 

Yakima  v 

Sparta 

Pa  I  me  r  y 

Oi  I  svi I le  R 

LOCk    Haven  R 

Conway  V 

Oi  > I annt 

C la  fe  V 

itaverford  R 

New  Castle  County 

Morr I S  R 

Gary  R 

waukegan  v   R 

Wyoming  Township 
Tempe  ranee 
Jackson  Township 
Oshtemo  Township     V 
Head  V 

Perham  R 

Cha  r  1  evo  i  %  R 

Montgoaery  Township 
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cr 

N9 


RANK 


CROUP 

II 

EP* 

REG    ST 

SITE    NAME    • 

CITY/COUNTY 


RESPONSE 
STATUS  I 


tPA 

REG  sr 


CROUP   9 


SITE  NAME  • 


CI TY/COONTY 


Ri  SPONSE 
STATUS  # 


351 

0? 

NJ 

35? 

0? 

NY 

353 

02 

NY 

35M 

05 

MN 

355 

02 

NJ 

356 

06 

TX 

357 

03 

PA 

358 

(18 

MT 

359 

OU 

KY 

350 

03 

PA 

361 

0<4 

EL 

362 

01 

NH 

363 

05 

IN 

36H 

05 

Ml 

365 

06 

^t^ 

366 

08 

WY 

ib1 

0? 

NJ 

368 

01 

NH 

Jb^J 

0? 

NY 

3  70 

05 

Wl 

371 

02 

NJ 

112 

02 

NJ 

m 

07 

MO 

3  7M 

01 

CT 

3  75 

03 

WV 

3  76 

01 

EL 

377 

02 

NJ 

3  78 

03 

PA 

3  79 

03 

PA 

380 

06 

OK 

381 

02 

NJ 

38? 

(J? 

NY 

383 

01 

NH 

38i| 

03 

WV 

385 

05 

MN 

386 

05 

OH 

387 

05 

OH 

388 

07 

KS 

389 

09 

CA 

390 

02 

NJ 

391 

0? 

NJ 

39? 

ou 

GA 

393 

U1 

NM 

39"4 

01 

Mf 

395 

06 

AR 

396 

05 

OH 

397 

05 

Wl 

398 

014 

CA 

399 

05 

Ml 

HOC 

05 

Ml 

Rocky  H.  I  I  Munic i pa  I  We  i  i 

Brewster  we  i I  E leld 

Vestal  Water  Supply  we <  ■  l-l 

Nutting  Truck  k    Caster  Co. 

U.  S.  Rsdiua  C'lrp 

High  Unas   Ac  I'J    Pit 

Res  I n    D I sposi • 

Cibby  Cround  water  Con t*a i na t i on 

Newport  Dump 

Moyers  Landf . i ! 

Parr«»ore  Surplus 

Savage   Municipal    water   Supply 

Poer    Fani 

Hedbluai    industries 

united   Creusotmq   Co 

Baxter/Union    Pacific    Tie    Treating 

Sayrev I t le    Landf i ii 

Dover  Municipal  Landfill 

Uidiow   Sand   k   Gravel 

City  Disposal  Corp   Landfill 

Tabernacle  Drua  Ouap 

Cooper  Road 

Ml nker/Stout/Roma I ne  CreeK 

vaworski  waste  Lagoon 

Lee  town  Pesticide 

Cabot/Koppers 

Evor    prii  I  I  ips    Leas  mg 

wade    (ABM) 

Lackawanna  Refuse 

Cuapass  Industries  (Avery  Drive) 

Mannheia  Avenue  Ouap 

f  u  I  ton  Tera  I  na  I  s 

Auburn  Road  Landfill 

f I ke  Chea i ca i ,  ( nc . 

General  Miiis/Henkei  Corp. 

Laskin/Popla  r  Oi l  Co. 

Old  Mill 

Johns'  Sludqr  Pond 

Del  Norte  Pesticiue  Storage 

Oe  Rewa I  Chencai  Co. 

Swope  Oil  fe  Chemical  Co. 

Monsanto   Corp.     (Augusta    Plant) 
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Ml 
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CA 
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Marion    (Bragg)    Ouap 
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Aaencan   Cheaical    Service,     1  nt 
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SCA  Independent  Landfill 

MCX   Brakes 
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leaberger    Transport   k   Recycling 
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Scrap  Processing  Co.,  inc. 
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Old  City  of  York  Landfill 

Byron   Sa  I  vage    Yard 
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Myers  Property 
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Pluastead  Township 

North  Saithfieid 
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landfill  k    Oevelopment  Co, 

Upper  Oeerfieid  Township  Sif 

AT  k    sr  (CIOVI 4) 

American    T  rie  rmo  s  t  a  t    Co. 

I  ew  t  sburg    Dump 

McGraw    Edt&on   Corp, 

A  I  rco 

MeLti    Banks 

B, f ,    Coodr icn 

Organic   Chemicals,     inc. 

Su  M  1  van '  s    I  e-lqe 

Juncos    Landr i 1 1 

Bennett    Stone   Quarry 

Mum  sport    Landf  1  1  1 
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loni*  Ci ty  Landf 1  I  I 

L 1 nco In  Pa  rk 

wedzeb  Enterprises,  1 nc 

CL  Wl ring  Devices 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 
(FPMR  Amdt  H-149] 

Screening  of  Excess  Real  Property 

agency:  Federal  Property  Resources 
Service,  GSA. 

action:  Final  rule. 


SUMMARY:  This  amendment  gives 
Federal  agencies  that  sponsor  public 
benefit  disposals  at  less  than  fair  market 
value  an  opportunity  to  make  a 
recommendation  to  the  disposal  agency 
that  the  highest  and  best  use  of  excess 
real  property  is  for  a  specific  public 
benefit  purpose.  Under  this  amendment, 
recommendations  concerning  the 
potential  of  excess  real  property  for 
public  benefit  use  will  be  solicited 
concurrently  with  the  30-day  Federal 
agency  utilization  screening  period.  The 
intended  effects  of  this  amendment  are 
to  provide  for  the  earliest  possible 
highest  and  best  use  determination  for 
excess  Federal  real  property  and  to 
expedite  the  formulation  of  an 
appropriate  disposal  plan. 
EFFECTIVE  DATE:  The  regulation  is 
effective  September  21,  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

James  H.  Pitts,  Office  of  Real  Property, 
(202)  535-7067. 

SUPPt^MENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  cost  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule: 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjecto  in  41  CFR  Part  101-47 

Surplus  government  property. 
Government  property  management 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Part  101-47  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  101- 
47  is  as  follows: 


Authority:  Sec.  205(c)  (40  U.S.C.  4a6(c)). 

Subpart  101-47.2— UtWzation  of 
Excess  Real  Property 

2.  Section  101-47.203-5  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  101-47.203-5    ScTMning  of  excess  real 


(d)  Concurrently  with  the  30-day 
Federal  agency  use  screening  period, 
those  Federal  agencies  that  sponsor 
pubhc  benefit  disposals  at  less  than  fair 
market  value  as  permitted  by  the 
statutory  authorities  in  §  101-47.4905 
may  provide  the  disposal  agency  with  a 
recommendation,  together  with  a  brief 
supporting  rationale,  as  illustrated  in 
S  101-47.4909,  that  the  highest  and  best 
use  of  the  property  is  for  a  specific 
public  benefit  purpose.  The 
recommendation  may  be  made  by  the 
agency  head,  or  designee,  and  will  be 
considered  by  the  disposal  agency  in  its 
final  highest  and  best  use  analysis  and 
determination.  After  a  determination  of 
surplus  has  been  made,  if  the  disposal 
agency  agrees  with  a  sponsoring  Federal 
agency  that  the  highest  and  best  use  of  a 
particular  property  is  for  a  specific 
public  benefit  purpose,  local  pubhc 
bodies  will  be  notified  that  the  property 
is  available  for  that  use. 

Subpart  101-47.49— Illustrations 

3.  Section  101-47.4909  is  added  to  read 
as  follows: 

{101-47.4909    Highest  and  best  use. 

(a)  Highest  and  best  use  is  the  most 
likely  use  to  which  a  property  can  be 
put,  so  as  to  produce  the  highest 
monetary  return  from  the  property, 
promote  its  maximum  value,  or  serve  a 
public  or  institutional  purpose.  The 
highest  and  best  use  determination  must 
be  based  on  the  property's  economic 
potential,  qualitative  values  (social  and 
environmental)  inherent  in  the  property 
itself,  and  other  utilization  factors 
controlling  or  directly  affecting  land  use 
(e.g.  zoning,  physical  characteristics, 
private  and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historical 
considerations).  Projected  highest  and 
best  use  should  not  be  remote, 
speculative,  or  conjectural. 

(b)  An  analysis  and  determination  of 
highest  and  best  use  is  based  on 
information  compiled  from  the  property 
inspection  and  environmental 
assessment.  Major  considerations 
include: 

(1)  Present  zoning  category  (check  one 
or  more  as  appropriate). 


Industrial ™_»_ 

Sin^e  family  residential 

Multiple  family  residential.. 

Ckimmerdal/retall 

Warehouse 

AgricultuTB. 


Institutional  or  public  use . 


Other  (specify) - 


Not  zoned „ „ 

Zoning    proceeding    pending    Federal 
disposal 


Category  proposed 

(2)  Physical  characteristics.  (Describe 
land  and  improvements  and  comment  on 
property's  physical  characteristics 
including  utility  services,  access, 
environmental  and  historical  aspects, 
and  other  significant  factors) 


(3)  Area/neighborhood  uses  (check 
one  or  more  as  appropriate). 


Single  family  residential 

Multiple  family  residential.. 

Industrial 

Office „. 

Retail  or  commercial _ 

Farmland ™„ 

Recreational/park  area„ 


Other  (specify)  - 


(4)  Existing  neighboring  improvements 
(check  one  or  more  as  appropriate). 

Deteriorating -..^.^ 

Stable „ 

Some  recent  development 

Significant  recent  development 


Vicinity  improvements; 

Dense Moderate Sparse 

None 

(5)  Environmental  factors/constraints 
adversely  affecting  the  marketability  of 
the  property  (check  one  or  more  as 
appropriate). 


Severe  slope  or  toil  instability 

Road  access _ 

Access  to  sanitary  sewers  or  storm 

sewers „ 

Access  to  water  supply _ 

Location  within  or  near  floodplain 

Wetlands 

Tidelands 

Irregular  shape 

Present     lease    agreement     or    other 

possessory  non-Federal  interest 

Historic,  archeoiogical  or  cultural _. 
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Contanmmtion  or  other  Kazardi.. 


Other  (specify) - 


CoimnenU  on  adverse  oonditions 


(6)  Former  Government  uses  (check 
one  or  more  as  appropriate]. 


Office 

Industrial „_ 

Warehouse  or  storage. 

Residential 

Retail/commercial 

Agricultural 


Specify  other  uses  below,  such  as  airport, 
health,  education,  recreation  and  special 
military  fadlitiea — 


(c)  Determination  of  highest  and  best 
use  (check  one  or  more  as  appropriate). 

Single  family  residential 

Multiple  family  resideatiaL. „._ 

Induatrial ..■■.  _  

Office "  


Retail  or  commercial 
Agricultiu-al.. 


Warehouse/storage .... 

Transportation 

Historic  monument . 

Recreation/park 

Health 


Ed«ication  or  related  institutional  use. 

Airport 

Wildlife  Conservatioo.™— 

Public  utility 


Other  (include  general  public  or 
govenuaental). 


Remarks: 


(d)  Are  signiHcant  costs  required  to 
make  property  conform  to  highest  and 
best  use  (i.e.  demolition  of  existing 
improvements,  relocation  of  existing 
improvements,  eta)? 
Remarks:   ■ 


(e)  Can  a  knowledgeable  cost 
estimate  be  given  in  reference  to 
paragraph  d  above?  (Enter  figure). 


). 


Yes($ 
No 


(f)  Is  the  property  located  adjacent  to 
or  inside  the  boundaries  of  a  State  park, 
forest  or  recreational  area? 


Yes 

No.._ 


T 


—      Remarks 


Dated:  August  27.  1984. 
Ray  Kline, 
Acting  Administrator  of  General  Services. 

(FR  Ooc  II4-2S1 10  Filed  B-20-a4t  8;M  am| 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program;  Appendix  A: 
Georgia 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  establishing  the  location 
of  five  new  offices  for  filing  of 
applications  or  complaints  under  the 
Voting  Rights  Act  of  1965,  as  amended. 
The  Attorney  General  has  determined 
that  these  designations  are  necessary  to 
enforce  the  guarantees  of  the  Fourteenth 
and  Fifteenth  amendments  to  the 
Constitution. 

DATES:  This  rule  is  effective  September 
21, 1984.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
received  and  considered.  To  be  timely, 
comments  must  be  received  on  or  before 
October  22, 1984. 

ADDRESS:  Send  or  dehver  comments  to: 
Ronald  E.  Brooks,  Coordinator.  Voting 
Rights  Program.  Office  of  Personnel 
Management,  1900  E  Street,  NW,  Room 
5532,  Washington,  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  E.  Brooks.  Coordinator.  Voting 
Rights  Program,  (202)  632-5544. 
SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  has  designated 
Baldwin,  Chattahoochee,  Jefferson,  Pike 
and  Worth  Counties,  Georgia,  as 
additional  examination  points  under  the 
provisions  of  the  Voting  Rights  Act  of 
1965,  as  amended.  He  has  determined 
that  these  designations  are  necessary  to 
enforce  the  guarantees  of  the  Fourteenth 
and  Fifteenth  amendments  to  the 
Constitution.  Accordingly,  pursuant  to 
section  6  of  the  Voting  Rights  Act  of 
1965.  as  amended,  42  U.S.C.  1973d,  the 
U.S.  Office  of  Personnel  Management 
will  appoint  Federal  examiners  to 
review  the  qualifications  of  applicants 


to  be  registered  to  vote  and  Federal 
observers  to  observe  local  elections. 

Pursuant  to  Section  553(bM3)(B)  of  title 
5  of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C.  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965^8 
amended,  which  require  OPM  to  publish 
counties  certified  by  the  U.S.  Attorney 
General  and  locations  within  these 
counties  where  citizens  can  be  federally 
listed  and  become  eUgible  to  vote,  and 
where  Federal  observers  can  be  sent  to 
observe  local  elections. 

Pursuant  to  Section  553(d)(3)  of  title  5 
of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  to  allow  Federal 
examiners  to  register  voters 
immediately  in  view  of  the  pending 
elections  to  be  held  in  the  subject 
counties,  where  Federal  observers  will 
observe  elections  under  the  authority  of 
the  Voting  Rights  Act  of  1965.  as 
amended. 


E.G.  12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  its  purpose  is  the  addition  of 
five  new  locations  to  the  list  of  counties 
in  the  regulations  concerning  OPM's 
responsibilities  under  that  Voting  Rights 
Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure,  Voting  rights. 

U.S.  Office  ofPStsannel  M.<nagemenl. 
Donal  ].  Devine, 

Director 

Accordingly,  the  Office  of  Personnel 
Management  amends  45  CFR  801.202. 
Appendix  A.  by  alphabetically  adding 
Baldwin  County,  Chattahoochee  County. 
Jefferson  County,  Pike  County,  and 
Worth  County,  Georgia,  to  read  as 
follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

§801.202    Times  and  plaoM  for  Ming 
forms  of  appHcation. 
♦         •         •         •         « 

Appendix  A 
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Georgia 

Count}:  Place  for  filing;  Beginning  dale. 

•  0  •  *  • 

Baldwin— ASCS,  Post  Office  Building.  110 
Handcock  Street.  Room  206,  Milledgeville. 
Georgia;  Chattahoochee — U.S.  Post  Office 
Lumpkin  Highway,  Cusseta,  Georgia; 
Jefferson— Post  Office  Building  Room  4, 131 
W.  Broad  Street,  Louisville,  Georgia;  Pike — 
ASCS,  Pike  County  Agriculture  Building, 
Gwyn  Street,  Zebulon,  Georgia;  Worth— 
ASCS,  Worth  County  ASCS  Building,  501  N. 
Henderson,  Sylvester,  Georgia.  Upon 
.  publication. 
•         •         ♦         •         • 

(5  U.S.C.  1103;  sees.  7.9.79  Slat.  440.  411  (42 
L'.S.C.  1973c,  1973g) 

|FR  Doc  »4-2Siri  Filed  S-SMH  B:4S  tml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  83-1295;  RM-4583] 

FM  Broadcast  Station  in  Red  Bluff,  CA 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein 
substitutes  Class  B  Channel  239  for 
Channel  240A  at  Red  Bluff,  California, 
and  modifies  the  Class  A  license, 
accordingly,  in  t^sponse  to  a  petition 
filed  by  Wireless  Associates, 

EFFECTIVE  DATE:  November  20, 1964. 

ADOftESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 

FOR  FUmrHCR  INFOmNATION  CONTACT 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  {  73  202(b), 
Table  of  Assignments.  FM  Broadcast 
Stations.  {Red  Bluff,  California)  MM  Docket 
83-1295,  RM-4583. 

Adopted:  September  12,  1984. 

Released:  September  14,  1984. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  In  response  to  a  petition  filed  by 
Wireless  Associates  ("petitioner")  ',  the 


3Z0B3 


Commission  adopted  the  Notice  of 
Proposed  Rule  Making,  46  FR  55588, 
published  December  14, 1983,  proposing 
to  substitute  Class  B  Channel  239  for 
Channel  240A  at  Red  Bluff,  California. 
The  Notice  also  proposed  to  modify  the 
petitioner's  Class  A  license  for  Station 
KALF(FM)  to  specify  operation  on 
Channel  239,  Supporting  comments  were 
filed  by  the  petitioner.  There  were  no 
oppositions  to  the  proposal. 

2.  In  comments,  the  petitioner  restated 
its  intention  to  convert  from  a  Class  A  to 
Class  B  facility,  if  no  other  interest  is 
expressed  in  Channel  239.  and  if  the 
proposal  is  adopted. 

3.  After  consideration  of  the  proposal, 
we  conclude  that  the  public  interest 
would  be  served  by  the  channel 
substitution  at  Red  Bluff,  in  order  to 
provide  an  increase  in  coverage  by  the 
petitioner's  station.  Red  Bluff  is  located 
in  Zone  II,  approximately  12.5  miles 
north  of  the  40lh  parallel  which  divides 
Zones  1-A  and  II.  and  would  normally 
be  assigned  Class  C  channel.  Here, 
however.  Class  B  Channel  239  can  be 
assigned  to  Red  Bluff,  with  a  site 
restriction  of  17.1  miles  southwest  of  the 
city  ',  in  accordance  with  \\  73.202(a) 
and  73.205  of  the  Rules.  This  restriction 
will  also  avoid  a  short  spacing  to  Station 
KPAY-FM  (Channel  236),  Chico, 
Cahfomia. 

4.  Additionally,  we  have  authorized  in 
paragraph  5  a  modification  of 
petitioner's  license  for  Station 
KALF(FM),  Red  Bluff,  California,  to 
specify  operation  on  Channel  239,  since 
there  has  been  no  other  expressions  of 
interest  in  the  Class  B  channel.  See 
Cheyenne,  Wyoming.  62  F.C.C.  2d  63    . 
(1976). 

5.  Accordingly,  pursuant  to  the 
authority  found  in  section  4(i),  5(d)(1), 
303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  November  20,  1984,  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission's  Rules,  is  amended  to 
include  the  community  listed  below,  as 
follows: 


city 


Omrmt 

Mo 


»«]  Biufl.  CalMoma .. 


239  272A 


6,  It  is  further  ordered,  pursuant  to  the 
authority  contained  in  S  316  of  the 
Communications  Act  of  1934,  as 


'  Petitioner  it  the  licensee  of  Station  KALFtFM], 
Red  Bluff.  California. 


■  The  petition  was  filed  pnor  to  .March  ;,  19M. 
therefore,  this  location  does  not  allow  for  a  18  km 
buffer  lone  to  Station  KBOY-FM.  Medfoi^,  Oregon, 
aa  provided  for  in  BC  Docket  80-00  Memorandum 
Opinion  and  Order.  49  FR  10280.  published  March 
20,1964. 


amended,  that  the  license  of  Station 
KALF(FM),  Red  Bluff,  California,  is 
modified  to  specify  operation  on 
Channel  239,  subject  to  the  following 
conditions: 

(a)  The  licensee  shall  file  with  the 
Commission  a  minor  change  application 
for  construction  permit  (Form  301), 
specifying  the  new  facility. 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
m  accordance  with  S  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  $  1.1301  of 
the  Commission's  Rules. 

7.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau.  (202)  634- 
6530. 

(Sees  4.  303,  48  Stat.,  as  amended,  1066,  1082: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Charles  Scbott 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

[FR  Doc  S4-2SOSO  RM  »-2&-B«.  ktf  wnj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldttf*  Scrvtc* 

50  CFR  Parts  32  and  33 

Addition  Of  nftMn  Nattonal  WUdlifa 
Refuges  to  ttw  Lists  of  Opsn  Arsas  for 
Migratory  Qama  Bird  Hunting,  Upland 
Gams  Hunting,  Big  Gams  Hunting, 
and/or  Sport  Rshing 

AQCNCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule, 

summary:  This  rule  adds  fifteen  refuges 
to  the  lists  of  open  areas  for  migratory 
game  bird  hunting,  upland  game  hunting, 
big  game  hunting,  and/or  spoH  fishing. 
The  Secretary  has  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  the  principles  of  sound 
wildlife  management  and  is  otherwise 
in  the  public  interest.  TTie  Secretary  has 
further  determined  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  established.  The 
hunting  of  migratory  game  birds,  upland 
game  and  big  game,  and/or  sport  fishing 
would  provide  additional  public 
recreational  opportunities. 
EFFlcnVB  DATE  September  21,  1984. 
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Fon  PvmHot  wFomiATiow  contact: 
James  Gillett,  Division  of  Refuge 
Management.  U.S.  Fish  and  Wildlife 
Service.  Washington.  D.C.  20240; 
Telephone  (202)  343-4311. 

SUPPLEMENTARY  mrORMATiON:  National 
wildlife  refuges  are  closed  to  hunting 
and  sport  fishing  until  opened  by 
rulemaking.  The  Secretary  may  open 
refuge  areas  to  hunting  and/or  fishing 
upon  a  determination  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  refuge  areas  were  established, 
and  that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management  and  must 
otherwise  be  in  the  public  interest.  Some 
of  these  hunting  programs  require  refuge 
specific  hunting  regulations.  These 
regulations  are  included  in  this 
rulemaking  also.  On  August  20. 1984.  a 
rule  was  published  (49  FR  33027)  that 
proposed  the  addition  of  the  fifteen 
refuges  cited  below  to  the  lists  of  areas 
open  to  migratory  game  bird  hunting, 
upland  game  hunting,  big  game  hunting 
and/or  sport  fishing.  T^e  Department 
received  written  comments  regarding 
the  opening  of  these  refuges  to  hunting 
and  fishing,  and  these  are  considered  in 
the  following  section. 

Responses  to  Comments  Received 

A  careful  review  of  all  the  public 
comments  identified  a  number  of  issues 
concerning  the  proposed  rulemaking. 
The  following  is  a  listing  of  each  issue 
that  was  raised  by  the  public  and  the 
Service's  response. 

1.  A  lead  poisoning  problem  is  likely 
to  develop  at  Alligator  River  NWR  and 
Chincoteague  NWR.  These  refuges 
should  be  designated  as  non-toxic  shot 
zones  at  the  outset  of  the  migratory 
waterfowl  hunting  program. 

Service  Response:  The  Service  policy 
regarding  the  use  of  non-toxic  shot  on 
national  wildlife  refuges  was  delineated 
by  the  Director  to  the  regional  directors 
in  his  January  27, 1983,  memorandum,  a 
part  of  which  follows:  "Non-toxic  shot 
will  be  required  for  waterfowl  hunting 
only  if  a  lead  poisoning  problem  has 
been  documented  in  the  area  where 
waterfowl  hunting  will  take  place. 
Evidence  of  a  lead  poisoning  problem 
must  be  docimiented  as  verified  deaths 
or  high  levels  of  lead  in  soft  tissues  (e.g., 
8  ppm  net  weight  in  liver  or  0.5  ppm  in 
blood)  in  conjunction  with  gross  lesions 
and  chemical  signs  of  lead  poisoning. " 
We  are  not  aware  of  evidence  of  the 


above  situation  at  either  Alligator  River 
NWR  or  Chincoteague  NWR. 

2.  Sport  hunting  on  refuges  is  illegal. 
Sen-ice  Response:  The  Refuge 

Recreation  Act  states  that  the  Secretary 
of  the  Interior  is  authorized  to 
administer  refuges  for  public  recreation. 
The  National  Wildlife  Refuge  System 
Administration  Act,  as  amended,  states 
that  the  Secretary  is  authorized  to 
permit  the  use  of  any  area  within  the 
Refuge  System  for  any  purpose, 
including  hunting.  Thus.  Congress 
clearly  intended  that  recreation  be  an 
important  part  of  a  refuge  management 
program  to  the  extent  that  it  can  be 
made  compatible  with  the  primary 
purposes  of  a  refuge.  This  was  affirmed 
in  the  decision  of  the  matter  of  The 
Humane  Society  of  the  United  States  v, 
Morton  (Civil  Action  No.  3627)  where 
the  court  found  that  public  hunting  on 
Great  Swamp,  Eastern  Neck,  and 
Chincoteague  National  Wildlife  Refuges 
was  a  valid  and  legal  form  of  public 
recreation  on  these  refuges. 

3.  Data  was  not  offered  to  back  up  the 
summary  assertions  that  hunting  is 
compatible  on  the  refuges  and  that 
funds  are  available  to  administer  the 
programs. 

Service  Response:  The  proposed  rule 
contained  a  compatibility  and  funding 
statement  for  each  refuge  listed  in  the 
rule.  The  purpose  for  which  each  refuge 
was  established,  and  a  brief  description 
of  how  each  hunting  program  is 
compatible  with  these  purposes  was 
discussed.  A  funding  estimate  for  the 
hunting  programs  on  each  refuge  was 
also  presented  in  that  rule.  The 
environmental  assessments  and  hunting 
plans  for  each  refuge  were  also 
available  to  the  public  at  the  time  of 
publication  of  the  proposed  rule.  The 
Service  believes  that  these  documents 
contain  the  necessary  data  to  judge  the 
compatibility  of  these  hunting  programs. 

4.  The  requirements  of  50  CFR  31.1 
and  31.2  have  not  been  met. 

Service  Response:  50  CFR  Part  31  is 
limited  to  recognizing  general  authority 
to  dispose  of  surplus  wildlife  and  hsts 
hunting  as  one  method  of  control  and 
disposition.  The  Service's  procedure  for 
permitting  public  hunting  on  refuges  is 
set  forth  in  50  CFR  Part  32.  This  rule 
involves  the  policy  and  regulations  set 
forth  in  Part  32  which  essentially  require 
that  hunting  be  consistent  with  the 
principles  of  sound  wildlife  management 
and  otherwise  be  in  the  public  interest. 

5.  The  regulations  governing  the 
proposed  hunting  programs  will  illegally 
transfer  the  authority  for  managing 
Federal  lands  to  the  States. 

Service  Response:  The  regulations 
governing  the  hunting  programs  do  not 


transfer  Service  authority  for  managing 
national  wildlife  refuges.  National 
wildlife  refuges  are  opened  to  hunting 
and  hunting  is  managed  in  accordance 
with  the  Secretary's  authority  under  the 
National  Wildlife  Refuge  System 
Administration  Act.  as  amended,  and 
the  Refuge  Recreation  Act.  Once  the 
Secretary  has  made  the  mandated 
determinations  under  the  above 
mentioned  authorities,  it  is  the  policy  of 
the  Department  to  conduct  hunting 
programs  within  the  framework  of  State 
laws  and  regulations  and  to  impose 
additional  requirements,  where 
necessary,  as  refuge  specific  regulations. 
This  policy  is  clearly  stated  in  50  CFR 
32.2(d),  "Each  person  shall  comply  with 
the  applicable  provisions  of  the  laws 
and  regulations  of  the  State  wherein  any 
area  is  located  unless  further  restricted 
by  Federal  law  or  regulation."  Under  the 
regulations  that  will  govern  these  hunts 
the  Service  maintains  its  authority  to 
enforce  all  State  and  Federal  game 
regulations  on  national  wildlife  refuges. 

6.  The  regulations  governing  the 
proposed  hunting  programs  show  little 
evidence  of  effort  to  provide  protection 
for  endangered  and  threatened  species 
from  potential  adverse  impacts  of  the 
hunting  programs. 

Service  Response:  When  the  hunting 
plans  and  environmental  assessments 
for  the  hunting  programs  were 
developed,  consideration  was  given  to 
the  potential  impact  upon  any 
endangered  or  threatened  species  that 
might  use  the  refuge.  Where  it  was 
necessary,  the  Service  complied  with  the 
Endangered  Species  Act  by  preparing 
Section  7  analyses.  The  hunting 
programs  were  developed  to  minimize 
any  potential  impact  on  endangered  and 
threatened  species,  and  when  they  were 
needed,  refuge  specific  regulations  were 
imposed  to  ensure  that  these  hunting 
programs  will  not  affect  endangered  or 
threatened  species. 

7.  Land  owners  adjacent  to 
Chincoteague  NWR  and  Cross  Creeks 
NWR  objected  to  hunting  activities  near 
their  property. 

Ser\'ice  Response:  The  Service 
recognizes  that  some  people  may  object 
to  hunting  near  their  property,  but  the 
Service  feels  that  the  hunting  programs 
developed  for  Chincoteague  NWR  and 
Cross  Creeks  NWR  will  not  adversely 
effect  adjacent  land  owners.  The 
waterfowl  hunting  program  at 
Chincoteague  NWR  will  carefully 
control  the  number  and  location  of  the 
hunters  on  the  refuge,  therefore, 
practically  eliminating  any  adverse 
impact  on  adjacent  land  owners. 
Waterfowl  hunting  at  Cross  Creeks 
NWR  will  generally  occur  a  good 
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distance  inside  refuge  boundaries  and 
should  not  impact  nearby  land  owners. 
Deer  hunting  at  Cross  Creek  NWR  is 
limited  to  archery  hunting,  and  the 
upland  game  hunting  program  is  limited 
to  squirrel  hunting  at  this  time.  It  is 
unlikely  that  these  activities  will 
adversely  impact  adjacent  land  owners. 

8.  The  ten  day  comment  period  for  the 
proposed  rule  did  not  allow  a  sufficient 
time  for  the  public  to  respond. 

Service  Response:  The  Service 
received  eight  written  responses 
regarding  this  rule.  This  number  of 
responses  is  similar  to  those  received  by 
the  Service  during  a  thirty  day  comment 
period  for  a  previous  rulemaking  (49  FR 
22819)  that  opened  thirteen  refuges  to 
hunting  and  fishing.  Thus,  judging  from 
the  number  of  comments  received  on 
this  rule,  the  Service  believes  that  the 
ten  day  comment  period  was  adequate. 
In  addition,  the  public  living  in  the 
vicinity  of  the  refuges  where  these 
hunting  and  fishing  programs  are  being 
instituted  were  given  notice  of  this 
action,  and  in  many  cases,  their  input 
was  sought  during  the  planning  stages  of 
these  programs.  The  short  comment 
period  for  this  rule  was  necessary-  in 
order  to  conduct  some  of  the  new 
hunting  programs  within  the  State 
seasons  that  occur  during  the  months  of 
Spptember  and  October,  and  to  avoid 
confusing  the  public  in  regards  to  the 
scheduling  of  these  hunts. 
Conformance  with  Statutory  and 
Regulatory  Anthorities 

The  National  Wildlife  Refuge 
System  Administration  .Act  of  1966. 
as  amended  (16  U.S.C.  668dd), 
and  the  Refuge  Recreation  Act  of 
1962  (16  use.  460k)  govern  the 
administration  and  public  use  of 
national  wildlife  refuges.  Specifically, 
section  4(d)(1)(A)  of  the  Refuge  System 
Administration  Act  authorizes  the 
Secretary  to  permit  the  use  of  any  area 
within  the  System  for  any  purpose, 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
arcommodations  and  access  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  such  areas  were  established.  (The 
compatibihty  determination  for  each 
refuge  is  discussed  below.)  In  addition, 
the  Act  provides  that  the  taking  of 
migratory  game  birds  will  be  permitted 
on  no  more  than  40  percent  of  any  area 
that  has  been  designated  as  an  inviolate 
sanctuary  for  migratory  game  birds.  Of 
the  refuges  that  are  opened  to  the 
hunting  of  migratory  birds  by  this  rule, 
Chincoteague  and  Hatchie  National 
Wildlife  Refuges  were  originally 
established  as  inviolate  sanctuaries  for 
migratory  birds.  This  rule  opens  less 
than  40  percent  of  the  above  mentioned 


refuges  to  migratory  game  birds  and 
therefore  conforms  to  this  provision  of 
the  Act. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  of  the  Interior  to 
administer  refuge  areas  within  the 
National  Wildlife  Refuge  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  objectives 
for  which  the  areas  were  established  In 
addition,  the  Refuge  Recreation  Act 
requires  that  the  Secretary  shall 
determine  that  funds  be  made  available 
for  the  development,  operation,  and 
maintenance  of  these  permitted  forms  of 
recreation,  prior  to  initiating  such  uses 
of  refuge  areas 

In  accordance  with  the  Refuge 
Administration  Act  and  the  Refuge 
Recreation  Act.  the  Secretary  of  the 
Interior  has  determined  that  these 
openings  for  hunting  and  fishing  are 
compatible  with  the  primary  purposes 
for  which  each  of  the  refuges  was 
established.  The  hunting  and  fishing 
programs  will  be  consistent  with  State 
and  Federal  (migratory  game  bird) 
regulatory  frameworks  which  are 
developed  specifically  to  ensure 
conservation  of  fish  and  wildlife 
populations.  A  discussion  of  the 
compatibility  of  the  hunting  and  fishing 
programs  with  the  purposes  for  which 
each  refuge  was  established  and  the 
availability  of  funding  for  each  program 
follows: 

Alligator  River  NWR  was  established 
for  the  conservation  of  fish  and  wildlife 
by  donation  under  the  provisions  of  the 
Fish  and  Wildlife  Act  of  1956,  as 
amended  (16  U.S.C.  742f(b)). 
Conser\'ation  of  fish  and  wildlife 
involves  the  perpetuation  of  fish  and 
wildlife  habitat  and  populations. 
Migratory  game  bird,  upland  and  big 
game  hunting  and  sport  fishing  at 
Alligator  River  NWR  will  result  in  only 
minor  temporary  disturbances  to  refuge 
habitat  and  limited  har\est  of  wildlife. 
Implementation  of  these  hunting  and 
fishing  progams  will  be  an  integral  part 
of  the  management  of  refuge  fish  and 
wildlife  populations.  These  programs 
will  utilize  a  renewable  resource  while 
maintaining  balanced  fish  and  wildlife 
populations  and  their  habitats. 
Therefore,  the  opening  of  Alligator  River 
NWR  to  migratory  game  bird,  upland 
game  and  big  game  hunting  and  sport 
fishing  will  be  compatible  with  the 
purposes  for  which  the  refuge  was 
established  and  will  be  in  compliance 
with  the  Refuge  Administration  Act. 
Funds  are  available  for  the 
administration  of  these  hunting  and 
fishing  programs. 


Chincoteague  N'WR  was  established 
by  the  Migratory  Bird  Ccuiservation 
Commission  for  the  conservation  of 
migratory  birds.  Migratory  game  bird 
hunting  will  be  limited  to  the  recently 
acquired  area  known  as  Wildcat  Marsh. 
Wildcat  Marsh  comprises  492  acres  of 
the  9,931 -acre  refuge,  or  less  than  five 
percent  of  the  total  refuge  area,  and 
complies  with  the  40%  provision  of  the 
Refuge  Administration  Act.  Hunting  will 

be  from  established  blinds  and  hunter 
numbers  will  be  restricted.  Travel  to 
blinds  will  be  over  established 
pathways  and  will  result  in  only 
minimal  disturbance  to  refuge  habitaL 
Migratory  waterfowl  hunting  regulations 
regulate  the  seasons,  bag  limits  and  the 
number  of  hunters  to  ensure  the 
conservation  of  waterfowl  populations, 
including  black  duck  populations. 
Moreover,  waterfowl  hunting  will  be 
structured  to  have  a  positive  effect  on 
refuge  habitat  by  dispersing  snow  geese 
which  will  help  to  hmit  excessive  use  of 

the  marsh  vegetation  by  snow  geese  that 
has  caused  a  thinning  of  the  Spartina 
grasses  called  "eat  out"  areas.  Under 
these  conditions,  hunting  will  be 
consistent  with  the  conservation  of 
migratory  birds,  including  the 
perpetuation  of  migratorj'  bird  habitat 
and  populations.  Therefore,  the  opening 
of  Chincoteague  ^AVR  to  migratorj- 
game  bird  hunting  is  compatible  with 
the  purposes  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
annual  cost  of  this  hunting  program  will 
be  less  than  $8,000.  Within  the  annual 
refuge  budget  of  approximately  $701,000. 
the  necessary  funds  are  available  for  the 
administration  of  the  migrator>'  game 
bird  hunting  program.  Therefore,  the 
opening  of  Chincoteague  NWR  to 
migrator^'  game  bird  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Cross  Creeks  NWR  was  established 
under  Pub.  L  83-780.  Senate  Document 
No.  81  and  Public  Land  Order  4560.  for 
the  purpose  of  transferring  refuge  lands 4 
to  the  Service  as  mitigation  for  the  loss 
of  waterfowl  habitat  at  Kentucky 
Woodlands  NWR.  Upland  and  hif  game 
hunting  will  occur  in  habitat  not 
normally  used  by  migratory  waterfowl. 
Migratorj'  game  bird  hunting  will  be 
space  and  time  zoned  to  ensure  that 
only  minimal  disturbances  will  occur  to 
the  overall  migratory  bird  population. 
Waterfowl  use  might  decrease  slightly 
in  the  part  of  the  refuge  open  to 
migratory  game  bird  hunting,  but  this 
will  only  involve  temporary  daytime 
disturbances.  Under  these  conditions, 
the  proposed  hunting  programs  will  be 
consistent  with  the  conservation  of 
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migratory  birds,  including  the 
perpetuation  of  migratory  bird  habitat 
and  populations.  Therefore,  the  opening 
of  Cross  Creeks  NTWR  to  migratory  game 
bird,  upland  game  and  big  game  hunting 
is  compatible  with  the  purposes  for 
which  the  refuge  was  established  and  is 
in  compliance  with  the  Refuge 
Administration  Act.  The  annual  cost  of 
these  hunting  programs  will  be  less  than 
$20  000.  Within  the  annual  refuge  budget 
of  approximately  $230,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  migratory  game 
bird,  upland  game  and  big  game  hunting 
programs.  Therefore,  the  opening  of 
Cross  Creeks  NWR  to  these  hunting 
programs  is  in  compliance  with  the 
Refuge  Recreation  Act. 

Fox  River  NWR  was  acquired  with 
Land  and  Water  Conservation  Funds  in 
1979  to  preserve  and  enhance  the 
wetland  and  adjacent  upland  habitat 
found  along  the  Fox  River  to  preserve 
and  enhance  wildlife  populations 
through  habitat  preservation,  restoration 
and  management;  to  protect  habitats  of 
endangered  and  threatened  species;  and 
for  purposes  of  research,  outdoor 
recreation,  environmental  education  and 
other  public  uses.  Big  game  hunting  will 
be  used  to  manage  the  refuge  deer 
population  which  has  increased,  since 
the  establishment  of  the  refuge,  to  the 
point  where  it  is  having  an  adverse 
impact  on  refuge  habitat  and  crops  on 
neighboring  private  lands.  Reducing  the 
deer  population  and  maintaining  it  at 
optimum  levels  will  ensure  the 
preservation  and  enhancement  of  refuge 
wildlife  populations  and  habitat.  In 
addition,  opening  the  refuge  to  big  game 
hunting  will  make  the  area  available  to 
an  important  form  of  outdoor  recreation. 
Therefore,  the  opening  of  Fox  River 
NWR  to  big  game  hunting  is  compatible 
with  the  purposes  for  which  the  refuge 
was  established  and  is  in  compliance 
with  the  Refuge  Administration  Act.  The 
annual  cost  of  these  hunting  programs 
will  be  less  than  $4,000.  Within  the 
annual  refuge  complex  budget  of 
approximately  $328,000.  the  necessary 
funds  are  available  for  the 
administration  of  the  big  game  hunting 
program.  Therefore,  the  opening  of  Fox 
River  NWR  to  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Hatchie  NWR  was  established  by  the 
Migratory  Bird  Conservation 
Commission  for  the  conservation  of 
migratory  birds.  Migratory  game  bird 
hunting  will  be  permitted  on 
approximately  350  acres  of  the  4,662- 
acre  refuge,  or  less  than  10%  of  the  total 
refuge  area.  This  hunting  area  will  be 
outside  the  area  that  is  intensively 


managed  for  migrating  and  wintering 
waterfowl.  Hunting  will  be  limited  to 
half-day  hunts  on  three  days  of  the 
week  during  the  State  season,  so  that 
waterfowl  will  be  assured  opportunities 
to  utilize  the  hunting  area  without  being 
disturbed.  Waterfowl  use  might 
decrease  slightly  in  the  part  of  the  refuge 
open  to  hunting,  but  this  will  involve 
only  temporary  daytime  disturbances. 
Under  these  conditions,  hunting  will  be 
consistent  with  the  conservation  of 
migratorj'  birds,  including  the 
conservation  of  migratory  bird  habitat 
and  populations.  Therefore,  the  opening 
of  Hatchie  NWR  to  migratory  game  bird 
hunting  is  compatible  with  the  purposes 
for  which  the  refuge  was  established 
and  is  in  compliance  with  the  Refuge 
Administration  Act.  The  annual  cost  of 
the  hunting  program  will  be  less  than 
$1,500.  Within  and  annual  refuge  budget 
of  approximately  $220,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  migratory  game 
bird  hunting  program.  Therefore,  the 
opening  of  Hatchie  NWR  to  migratory 
game  bird  hunting  is  m  compliance  with 
the  Refuge  Recreation  Act. 

Lacassine  NWR  was  established  by 
Executive  Order  7780  as  a  refuge  and 
breeding  ground  for  migratory  birds  and 
other  wildlife.  Like  other  national 
wildlife  refuges  established  as  refuge 
and  breeding  grounds,  Lacassine  NWR 
was  created  primarily  to  safeguard 
wildlife  populations  and  their  habitats 
and  is  not  intended  to  be  a  "safe  haven" 
for  individual  animals.  Thus,  the  use  of 
hunting  as  a  refuge  management  tool  is 
in  keeping  with  refuge  purposes  to 
conserve  wildlife  populations  and 
habitat.  Big  game  hunting  on  Lacassine 
NWR  will  occur  primarily  on  spoil 
banks  and  levees  throughout  the  refuge 
with  little  disturbance  to  this  habitat. 
Big  game  hunting  will  occur  in  October 
prior  to  the  use  of  the  refuge  by  large 
numbers  of  migratory  waterfowl  and 
there  will  be  no  significant  disturbance 
to  the  waterfowl.  Therefore,  the  opening 
of  Lacassine  NWR  to  big  game  hunting 
is  compatible  with  the  purpose  for 
which  the  refuge  was  established  and  is 
in  compliance  with  the  Refuge 
Administration  Act.  The  annual  cost  of 
the  hunting  program  will  be  less  than 
$8,000.  Within  the  annual  refuge  budget 
of  approximately  $268,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  big  game  hunting 
program.  Therefore,  the  opening  of 
Lacassine  NWR  to  big  game  hunting  is 
in  compliance  with  the  Refuge 
Recreation  Act. 

Necedah  NWR  was  established  by 
Executive  Order  8065  as  a  refuge  and 
breeding  ground  for  migraforj'  birds  and 


other  wildlife.  Since  national  wildlife 
refuges  are  established  primarily  to 
safeguard  wildlife  populations  and  their 
habitats  and  are  not  intended  to  be 
"safe  havens"  for  individual  animals, 
the  use  of  hunting  as  a  refuge 
management  tool  is  in  keeping  with 
refuge  purposes  to  conserve  wildlife 
populations  and  habitat.  Migratory  game 
bird  hunting  on  Necedah  NWR  will  be 
permitted  on  approximately  4.000  acres 
of  the  refuge  that  have  recently  come 
under  Service  management.  The  Service 
will  implement  a  permit  system  to  limit 
the  number  of  hunters  using  the  area  at 
any  one  time.  Under  this  system,  only 
minor  temporally  disturbances  to  other 
refuge  wildlife  and  their  habitat  will 
occur.  Therefore,  the  opening  of 
Necedah  NWR  to  migratory  game  bird 
hunting  is  compatible  with  the  purposes 
for  which  the  refuge  was  established 
and  is  in  compliance  with  the  Refuge 
Administration  Act.  The  annual  cost  of 
the  migratory  game  bird  hunting 
program  will  be  less  than  $10,000. 
Within  the  annual  refuge  budget 
approximately  $233,000.  the  necessary 
funds  are  available  for  the 
administration  of  the  migratory  game 
bird  hunting  programs.  Therefore,  the 
opening  of  Necedah  NWR  to  migratory 
game  bird  hunting  is  in  compliance  with 
the  Refuge  Recreation  Act. 

Optima  NWR  was  established  through 
a  cooperative  agreement  with  the 
Department  of  the  Army  for  the 
development,  conservation  and 
management  of  wildlife  resources. 
Migratory  game  bird  hunting  for 
mourning  dove  and  upland  game  hunting 
for  quail,  rabbit  and  pheasant  will  be 
managed  as  an  intergral  part  of  a 
comprehensive  refuge  wildlife 
management  program.  The  individual 
hunting  programs  are  consistent  with 
State  and  Federal  regulatory 
frameworks  which  are  developed 
specifically  to  ensure  the  conservation 
of  fish  and  wildlife  populations. 
Therefore,  the  opening  of  Optima  NWR 
to  migratory  game  bird  and  upland  game 
hunting  is  compatible  with  the  purposes 
for  which  the  refuge  was  established 
and  is  in  compliance  with  the  Refuge 
Administration  Act.  The  annual  cost  of 
these  hunting  programs  will  be  less  than 
$8,000.  Within  the  annual  refuge 
complex  budget  of  approximately 
$230,000,  the  necessary  funds  are 
available  for  the  administration  of 
migratory  game  bird  and  upland  game 
hunting  programs.  Therefore,  the 
opening  of  Optima  NWR  to  migratory 
game  bird  and  upland  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 
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Ouray  N'WR  was  established  by  the 
Migratory  Bird  Conservation 
Commission  for  the  conservation  of 
migratory  birds.  Sjxirl  fishing  will  occur 
primarily  during  July  through  September 
when  waterfowl  use  of  the  Green  River 
is  minimal  and  waterfowl  production 
will  not  be  affected.  Similarly,  sport 
fishing  will  have  no  effect  on  bald  eagle 
use  of  the  river,  which  occurs  during  a 
p  !riod  from  December  through  April. 
Tnerefore.  the  opening  of  Ouray  NWR  to 
sport  fishing  is  compatible  with  the 
purposes  for  which  the  refuge  was 
established  would  be  in  compliance 
with  the  Refuge  Adm-inistration  Act.  The 
annual  cost  of  this  sport  fishing  program 
will  be  le.ss  than  S4.000.  Within  the 
annua!  refuge  budget  of  approximately 
$203,000,  the  necessary  funds  are 
available  for  the  administration  of  the 
sport  fishing  program.  Therefore,  the 
opening  of  Ouray  NWR  to  sport  fishing 
is  in  compliance  with  the  Refuge 
Recreation  Act. 

Pea  Island  NWR  was  established  by 
Executive  Order  7864  as  a  refuge  and 
breeding  ground  for  migratory  birds  and 
other  wildlife.  Since  national  wildlife 
refuges  are  established  primarily  to 
safeguard  wildlife  populations  and  their 
habitats,  and  are  not  intended  to  be 
"safe  havens"  for  individual  animals, 
the  use  of  hunting  as  a  management  fool 
is  in  keeping  with  refuge  purposes  to 
conserve  wildlife  populations  and 
habitat.  Upland  game  hunting  on  Pea 
Island  NWR  will  result  in  temporary 
disturbances  to  vegetation,  but  this 
impact  will  be  minimized  by  limiting  the 
number  of  hunters  and  the  frequency  of 
hunts.  Hunting  will  also  be  limited  to 
high  marsh  and  upland  areas  where  the 
impact  on  waterfowl  use  will  be 
minimal.  Therefore,  the  opening  of  Pea 
Island  NWR  to  upland  game  hunting  is 
compatible  with  purposes  for  which  the 
refuge  was  established  and  is  in 
compliance  with  Refuge  Administration 
Act.  The  annual  cost  of  the  hunting 
program  will  be  less  than  S3. 000.  Within 
the  annual  refuge  budget  of 
approximately  $166,000.  the  necessary 
funds  are  available  for  the 
administration  of  the  upland  game 
hunting  program.  Therefore,  the  opening 
of  Pea  Island  NWR  to  upland  game 
hunting  is  in  compliance  with  the  Refuge 
Recreation  Act. 

Reelfoot  NWR  was  established  by  a 
cooperative  agreement  with  the  State  of 
Tennessee  for  the  benefit  of  wintering 
waterfowl  and  other  wildlife  species. 
Big  game  hunting  will  be  used  to  m.anage 
the  refuge  deer  population  which,  if  it 
continues  growing  at  its  present  rate, 
will  have  an  adverse  impact  on  refuge 
habitat  and  agricultural  crops,  Proper 


management  of  the  refuge  deef 
population  will  benefit  diverse  refuge 
habitat  and  other  wildlife  species.  Big 
game  hunting  will  occur  in  November 
prior  to  the  period  of  intensive  migratory 
waterfowl  use  and  will  be  zoned  so  that 
only  minor  temporary  disturbances  to 
waterfowl  and  their  habitat  will  occur. 
Therefore,  the  opening  of  Reelfoot  NWR 
to  big  game  hunting  is  compatible  with 
the  purpose  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
annual  cost  of  the  big  game  hunting 
program  will  be  less  than  $5,000.  Within 
the  annual  refuge  budget  of 
approximately  $273,000,  the  necessary 
funds  are  available  for  the 
administration  of  the  big  game  hunting 
program.  Therefore,  the  opening  of 
Reelfoot  NWR  to  big  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Santee  NWR  was  established  by  a 
cooperative  agreement  with  the  South 
Carolina  Public  Service  Authority  to 
alleviate  the  loss  of  natural  waterfowl 
habitat  by  the  construction  of  hydro- 
electric power  and  navigation  projects 
on  Lakes  .Marion  and  Moultrie.  The 
refuge  primarily  serves  as  a  winter 
sanctuary  for  migratory  waterfowl. 
Upland  game  hunting  wnll  occur  before 
and  after  the  critical  wnntenng  penod 
for  migratory  waterfowl.  Time  and 
space  zoning  will  be  implemented  to 
ensure  that  the  hunting  program  does 
not  conflict  with  the  management  of 
other  wildlife  species  on  the  refuge. 
Therefore,  the  opening  of  Santee  NWR 
to  upland  game  hunting  will  be 
compatible  with  the  primary  purposes 
for  which  the  refuge  was  established 
and  will  be  in  compliance  with  the 
Refuge  Administration  Act. 

The  annual  cost  of  administering  this 
hunt  program  will  be  $6,000.  Within  the 
annua!  refuge  budget  of  approximately 
5242,000,  the  necessary  funds  are 
available  for  the  administration  of  the 
upland  game  hunting  program. 
Therefore,  the  opening  of  the  Santee 
NWR  to  upland  game  hunting  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Savannah  NWR  was  establicbed  as  a 
refuge  and  breeding  ground  for  birds 
and  wild  animals  by  Executive  Order 
5748.  This  action  revoked  Executive 
Order  4626  which  had  previously 
established  the  refuge.  Since  national 
wildlife  refuges  are  established 
primarily  to  safeguard  wildlife 
populations  and  their  habitats,  and  are 
not  intended  to  be  "safe  havens"  for 
individual  animals,  the  use  of  hunting  as 
a  refuge  management  tool  is  in  keeping 
with  refuge  purposes  to  conserve 


wildlife  popubtions  and  habitat.  WOien 
wildlife  and  the  habitats  are  properly 
managed,  they  produce  game 
populations  from  which  a  certain 
segnoent  car  be  taken  without  affecting 
population  trends.  Savannah  NWR 
reflects  this  situation.  Upland  and  big 
game  hunting  on  the  refuge  will  utilize 
game  species  without  affecting 
population  trends  and,  further.  wiH 
protect  refuge  habitat  and  dikes  from 
hog  depredation.  Thereiore,  the  opening 
of  Savannah  NWR  to  uplarxi  and  big 
game  hunting  is  compatible  with  the 
purposes  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  Refuge  Administration  Act.  The 
annual  cost  of  these  hunting  programs 
will  be  less  than  $6,000.  Within  the 
annual  refuge  complex  budget  of 
approximately  $896XX».  the  necessary 
funds  are  available  for  the 
admimslration  of  the  upland  and  big 
game  hunting  programs.  Therefore,  the 
opening  of  Savannah  NWR  to  these 
huntmg  programs  is  m  compliance  with 
the  Refuge  Recreation  Act. 

Trempealeau  NWR  was  estabhshed 
by  Executive  Order  7437  as  a  refuge  and 
breeding  ground  for  migratory  birds  and 
other  wildlife.  Since  national  wildlife 
refuges  are  established  primarily  to 
safeguard  wildlife  populations  and  then 
habitats,  and  are  not  intended  to  be 
"safe  havens  '  for  individual  animals, 
the  use  of  hunting  as  a  refuge 
management  tool  is  in  keeping  with 
refuge  wildlife  conservation  purposes. 
Migratory  game  bird,  upland  game  and 
big  game  hunting  and  sport  fishmg  at 
Trempealeau  NWR  wiil  be  limited  to 
specific  areas  of  the  refuge,  so  that  only 
minor  temporary  disturbances  will  occur 
to  refuge  habitat  and  wildlife.  For 
example,  the  areas  where  cormorants 
and  ospreys  nest  will  be  closed  to  sport 
fishing.  In  addition,  migratory  game  bird, 
upland  and  big  game  hunting  will  be 
limited  to  areas  where  there  will  be 
minimal  disturbance  to  waterfowl.  The 
implementation  of  these  hunting 
programs  will  be  an  integral  part  of  the 
management  of  refuge  wildlife 
populations.  For  example,  big  game 
hunting  will  be  used  to  redftce  the  deer 
population  which  at  the  present  time 
exceeds  the  carrying  capacity  of  refuge 
habitat.  Migratory  game  bird  and  upland 
game  hunting  will  also  utilize  a 
renewable  resource  while  maintaining 
balanced  wildlife  populations  on  the 
refuge.  Therefore,  the  opening  to 
Trempealeau  N'WR  to  migratory  game 
bird,  upland  and  big  game  hunting  and 
sport  fishing  is  compatible  with  the 
purposes  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  Refuge  Administration  Act.  T^«> 
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annual  cost  of  these  hunting  programs 
will  be  lesa  than  $8,000.  Within  the 
annual  refuge  budget  of  $135,000,  the 
necessary  funds  are  available  for  the 
administration  of  the  migratory  game 
bird,  upland  and  big  game  and  sport 
fishing  programs.  Therefore,  the  opening 
of  Trempealeau  NWR  to  these  hunting 
and  sport  fishing  programs  is  in 
compliance  with  the  Refuge  Recreation 
Act. 

Wertheim  NWR  was  established  as  a 
migratory  bird  sanctuary  by  donation 
under  the  provisions  of  section  5  of  the 
Migratory  Bird  Conservation  Act  (16 
U.S.C.  715).  Sport  fishing  will  cause  only 
minor  temporary  disturbances  to  refuge 
wildlife.  Access  to  fishing  areas  along 
the  bank  of  the  Carmans  River  would  be 
limited  to  foot  trails,  and  only 
nonmotorized  boats  will  be  permitted  to 
launch  from  the  refuge.  Therefore,  the 
opening  of  Wertheim  NWR  to  sport 
fishing  is  compatible  with  the  purposes 
for  which  the  refuge  was  established 
and  is  in  compliance  with  the  Refuge 
Administration  Act.  The  annual  cost  of 
the  sport  fishing  program  will  be  less 
than  $1,000.  Within  the  annual  refuge 
budget  of  $255,000,  the  necessary  funds 
are  available  for  the  administration  of 
the  sport  fishing  program.  Therefore,  the 
opening  of  Wertheim  NWR  to  sport 
fishing  is  in  compliance  with  the  Refuge 
Recreation  Act. 

In  summary,  the  Service  has 
determined  that  these  hunting  and 
fishing  programs  will  be  appropriate 
incidental  or  secondary  uses  of  these 
refuges;  will  be  compatible  with  and 
would  not  interfere  with  the  primary 
purposes  for  which  these  refuges  were 
established:  will  be  biologically  sound 
and  compatible  with  the  principles  of 
sound  wildlife  management;  and  will  not 
be  inconsistent  with  any  other 
previously  authorized  Federal  programs 
or  with  the  primary  objectives  of  these 
refuges.  The  Service  has  further 
determined  that  funds  are  available  for 
administration  of  these  programs,  and 
that  these  programs  will  otherwise  be  in 
the  public  interest  in  that  they  will 
provide  needed  recreational 
opportunities  without  impairment  of  the 
resource. 

Hunting  plans  are  developed  for  each 
hunting  program  on  a  refuge  prior  to  the 
opening  of  the  refuge  to  hunting.  In  some 
cases,  refuge  specific  hunting 
regulations  are  included  as  a  part  of  the 
hunting  plan  to  ensure  the  compatibility 
of  the  hunting  programs  with  refuge 
purposes.  For  this  reason,  refuge  specific 
regulations  that  are  necessary  for  the 
proposed  hunting  programs  are  also 
included  in  this  rulemaking. 


Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17,  1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
fffcct  on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  comppte  with  foreign- 
based  enterprises.  The  Rfgulatory 
Flexibility  Act  of  1980  [5  U.S.C.  601  et 
seq]  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
nu.iiber  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

It  is  estimated  that  the  opening  of 
these  refuges  to  hunting  and  fishing  will 
generate  approximately  74,000  annual 
visits.  Using  d.Jta  from  the  1980  National 
Survey  of  Hunting,  Fishing,  and 
Wildlife-Associated  Recreation,  total 
annual  receipts  generated  from 
purchases  such  as  for  food, 
transportation,  hunting  equipment, 
fishing  gear,  fees,  and  licenses 
associated  with  these  programs  are 
expected  to  be  approximately  $19 
million,  or  substantially  le.ss  than  SlOO 
million.  In  addition,  since  these 
estimated  receipts  will  be  spread  over 
12  States,  the  implementation  of  this  rule 
should  not  have  a  significant  economic 
impact  on  the  overall  economy,  or  a 
particular  region,  industry  or  group  of 
industries,  or  level  of  government. 

With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 
economic  effect  on  small  business, 
organizations  and  governmental 
jurisdictions.  The  proposed  opening  will 
provide  recreational  opportunities  and 
generate  economic  benefits  that  would 
otherwise  exist,  and  will  impose  no  new 
costs  on  small  entities.  While  the 
number  of  small  entities  likely  to  be 
affected  is  not  known,  the  number  is 
judged  to  be  small.  Moreover,  the  added 
cost  to  the  Federal  Government  to 
implement  activities  under  this  rule 
would  be  less  than  income  generated 
from  the  implementation  of  these 
hunting  and/or  sport  fishing  programs. 

Accordingly,  the  Department  of  the 
Interior  has  determined  that  this  rule  is 
not  a  "major  rule"  within  the  meaning  of 
Executive  Order  12291  and  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 


Paperwork  Reduction  Act 

The  Service  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  information 
collection  requirements  of  these 
regulations  pursuant  to  the  Paperwork 
Reduction  Act  (44  U  S.C.  3501  et  seq.]. 
These  requirements  are  presently 
approved  by  OMB  as  cited  below: 


Type  o(  mtoiTTunon  coHection 


Hun*of  sijfv«*v<i       

Special  use  P©rm*ts  


OMB 

approval 

No. 


1018-0044 
1018-0046 


Weapoo  QuaMication  I  1018-0050 


;..| 


These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
that  must  be  cleared  by  OMB. 

Environmental  Considerations 

The  "Final  Environmental  Statement 
for  the  Operation  of  the  National 
Vv'ildlife  Refuge  System"  (FES  76-59] 
was  filed  with  the  Council  on 
Environmental  Qualify  on  November  12, 
1976;  a  notice  of  availability  was 
published  in  the  Federal  Register  on 
November  19. 1976  (41  FR  51131). 
Pursuant  to  the  requirements  of  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(C)), 
environmen».4l  assessmeni.s  and 
Findings  of  .No  Significar.t  Impact  have 
been  prepared  for  these  openings. 
Section  7  evaluations  have  been 
prepared  where  appropriate  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1543).  These 
documents  are  available  for  public 
inspection  and  copying  in  Room  2343, 
Department  of  the  Inferior,  18th  and  C 
Streets,  NW.,  Washington,  D.C.  20240.  or 
by  mail,  addressing  the  Director  at  the 
address  above. 

Richard  Friefsche.  Division  of  Refuge 
Management,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  is  the 
primary  author  of  this  rulemaking 
document. 

List  of  Subjects 

50  CFR  Part  32 

Hunting.  National  wildlife  refuge 
system.  Wildlife,  Wildlife  refuges. 

50  CFR  Part  33 

Fishing,  National  wildlife  refuge 
system.  Wildlife  refuges. 

These  hunting  and  fishing  programs 
will  provide  needed  recreational 
opportunities  without  impairment  of 
refuge  resources.  In  view  of  the  rapidly 
approaching  seasons  there  is  an 
immediate  need  to  place  these 
regulations  (which  relieve  restrictions] 
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into  efTect.  Thus  the  Department  has 
concluded  that  good  cause  exists  within 
the  meaning  of  5  U.S.C.  553  (d](3)  and 
(b)(B)  of  the  Administrative  Procedure 
Act  to  make  these  regulations  effective 
upon  publication  in  the  Federal  Register. 
Parts  32  and  33  of  Chapter  1  of  Title  50 
of  the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  32 
reads  as  follows: 

Authority:  Sec.  2.  33  Stat.  614,  as  amended, 
sec.  5.  43  Stat  651.  sec.  5.  45  Stat.  449,  sec.  10. 
45  Stat.  1224.  sec.  4,  A6  Stat.  402.  as  amended, 
sec.  4.  48  Stat.  451.  as  amended,  sec.  2.  46 
Stat.  1270,  sec.  4.  76  Stat.  654  as  amended, 
sec.  4,  80  Stat.  927;  5  U.S.C.  301,  16  U.S  C.  685 
725.  690d.  715i.  664,  718d.  43  U.S.C.  315a,  16 
U.S.C.  460k.  668dd;  sec.  2,  80  Stat.  926:  16 
U.S.C.  668bb.  unless  otherwise  noted. 

2.  The  authority  citation  for  Part  33 
reads  as  follows: 

Authority:  Sec.  2,  33  Slat.  614,  as  amended, 
sec.  5.  43  Stet.  651,  sees.  5.  10.  45  Stat.  449. 
1224,  sees.  4.  2  4«  Stat.  402,  as  amended.  451. 
1270,  sec,  4.  76  Stat.  654;  5  U.S.C.  301. 16 
U.S.C.  685,  725,  690d.  715i.  664,  718d.  43  U.S.C 
315a.  16  use.  460k;  sec.  Z.  80  Stat.  926;  16 
use.  668bb,  unless  otherwise  noted, 

3.  Section  32.11  is  amended  bv  adding 
Alligator  River  MWR,  NC;  Optima 
NWR,  OK;  Cross  Creeks  NWR  and 
Hatchie  NWR,  TN;  Chincoteague  N'WR, 
VA;  and  Neceedah  NWR  and 
Trempealeau  NWR,  WI  alphabetically 
by  State  as  follows: 

§  32. 1 1    Ust  of  open  areas;  mlflratory 
game  birds. 


North  Carolina 

•  •  •  •  . 

Alligator  River  National  Wildlife  Refuge. 


Oklahoma 

•  *  • 

Optima  National  Wildlife  Refuge. 

•  >         *         *         « 

Tennessee 


*  « 


•  * 


Cross  Creeks  National  Wildlife  Refuge. 
Hatchie  National  Wildlife  Refuge. 


«  * 


Virginia 

•  •  •  •  • 

Chincoteague  National  Wildlife  Refuge. 


•  •         • 

Wisconsin 

*  * 


Necedah  National  Wildlife  Refuge. 
Trempealeau  National  Wildlife  Refuge. 


•  •         • 


4.  Section  32.12  is  amended  by 
redesignating  paragraphs  (fO(l)  through 
(ff)(3)  as  paragraphs  (ff)(2)  through 
(ff)(4),  respectively;  by  adding  a  new 


paragraph  (ff)(l);  by  redesignating 
paragraphs  (kk)(l)  through  (kk)(4)  as 
paragraphs  (kk)(3)(i),  (kk)(3)(ii), 
(kk)(3)(iii)  and  (kk)(3)(iv),  respectively; 
by  adding  new  paragraphs  (kk)(l)  and 
(kk)(2);  by  redesignating  paragraphs  (oo) 
and  (pp)  as  paragraphs  (pp)  and  (rr). 
respectively:  and  by  adding  new 
paragraphs  (oo).  (qq)(l)  and  (qq)(2)  as 
follows: 

§  32. 1 2    Refuge  specific  regulations; 
migratory  game  birds. 

•  «         •         .         . 

(ff)  Oklahoma— [1]  Optima  Xational 
Wildlife  Refuge.  Hunting  of  mourning 
doves  is  permitted  on  designated  areas 
of  the  refuge. 

•  •        •        «        ♦ 

(kk)  Tennessee — (l)  Cross  Creeks 
Sationa!  Wildlife  Refuge.  Hunting  of 
waterfowl  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  only  on 
Wednesdays.  Thursdays,  Saturdays, 
and  Sundays  during  the  regular  duck 
season, 

(iii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 

(iv)  Hunters  must  use  and  be  in 
possession  of  only  shells  containing 
steel  shot. 

(2)  Hatchie  National  Wildlife  Refuge' 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge,  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  on 
Tuesdays.  Thursdays,  and  Saturdays 
until  noon, 

(ii)  Only  portable  blinds  and  blinds 
made  of  native  vegetation  may  be  used. 

(iii)  Portable  blinds  and  decoys  must 
be  removed  from  the  refuge  following 
each  day's  hunt. 

(iv)  Hunters  must  use  and  be  in 
possession  of  only  shells  containing 
steel  shot. 

•  •        •        ♦        ♦ 

(oo)  Virginia — Chincoteague  National 
Wildlife  Refuge.  Huntmg  of  migratory 
game  birds  is  permitted  on  Wildcat 
Marsh  subject  to  the  following 
condition:  Permits  are  required. 

•  •         t         .         , 

(qq)  Wisconsin — [\]  Necedah 
National  Wildlife  Refuge.  Hunting  of 
migratory  game  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(li)  Waterfowl  hunters  must  use  and 
be  in  possession  of  only  shells 
containing  steel  shot. 

(2)  Trempealeau  National  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 


is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required 

(ii)  Waterfowl  hunters  must  use  and 
be  in  possession  of  only  shells 
containing  steel  shot. 
•        •         •        .        . 

5.  Section  32.21  is  amended  bv  adding 
Savannah  NWR,  GA  and  SC;  Alligator 
River  NWR  and  Pea  Island  N'WR.  NC; 
Optima  NWR,  OK;  Santee  NWR,  SC; 
Cross  Creeks  NWR.  TN:  and 
Trempealeau,  WI  alphabetically  by 
State  as  follows: 


§  32.21     Ust  of  open 


upland  game. 


•        • 


Georgia 

Savannah  National  Wildlife  Refuge. 

•  *         «         •         • 

North  Carolina 

•  •         •         •         • 

Alligator  River  National  Wildlife  Refuge 
Pea  Island  National  Wildlife  Refuge. 

•  •         •         •         . 

Oklahoma 

•  •  •  •         t 

Optima  National  Wildhfe  Refuge 

•  •  •  •  • 

South  Carolina 

•  •         •         «         . 

Savannah  National  Wildlife  Refuge. 
Santee  National  Wildlife  Refuge. 

•  ♦         •         •         • 

Tetmessee 

•  •         •         •         • 

Cross  Creeks  National  Wildlife  Refuge. 
«  •  •  •  I 

Wisconsin 

Trempealeau  National  Wildlife  Refuge. 

•  •         •  t  • 

6.  Section  32.22  is  amended  by 
redesignating  paragraphs  (i)(l)  and  (i)(2) 
as  paragraphs  (i)(l)(i)  and  (i)(l)(ii);  by 
adding  a  new  paragraph  (i)(2):  by 
redesignating  paragraphs  (cc)(l),  (cc)(2) 
and  (cc)(3)  as  paragraphs  (cc)(2)(i), 
(cc)(2)(ii)  and  {cc)(2)(iii),  respectively:  by 
adding  a  new  paragraph  (cc)(l);  by 
redesignating  paragraphs  (ee)(l)  through 
(ee)(3)  as  paragraphs  (ee)(2)  through 
(ee}(4),  respectively;  by  adding  a  new- 
paragraph  (ee)(l);  by  adding  new 
paragraphs  (hh)(3)  and  (hh)(4):  by 
redesignating  paragraphs  (jj)(l)  through 
(jj)(3)  as  paragraphs  (jj)(2)  through  [jjj(4). 
respectively:  by  adding  a  new  paragraph 
(jj)(l);  and  by  adding  a  new  paragraph 
(oo)(3)  as  follows: 
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9  32.22    Rafug*  apadfic  rvgutatkNia; 
upland  gam*. 

•  •         •        •         * 

(i)  •  •  • 

(2)  Savannah  National  Wildlife 
Refuge.  Hunting  of  squirrels  and  rabbits 
is  permitted  on  designated  areas  of  the 
refuge  subject  fo  the  following 
conditions; 

(i)  Penrits  are  required. 

(ii)  Hunting  is  permitted  for  seven 
consecutive  days  beginning  the  fourth 
Monday  in  October. 

•  •         •         *         • 

(cc)  North  Carolina — (1)  Pea  Island 
National  Wildlife  Refuge.  Hunting  of 
pheasant  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  pheasant  is  permitted 
on  Saturdays  from  the  last  Saturday  in 
October  through  the  second  Saturday  in 
December  and  on  two  days  beginning 
Thanksgiving  Day.  Hunting  of  rabbit  is 
also  permitted  when  the  above  dates 
coincide  with  the  State  rabbit  season. 

(iii)  Only  shotguns  are  permitted. 

•  •         »         *         * 

(ee)  Oklahoma — (1)  Optima  National 
Wildlife  Refuge.  Hunting  of  pheasant, 
oobwhite  and  scaled  quail,  cottontail 
rabbit  and  jackrabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Only  shotguns 
and  bows  and  arrows  are  permitted. 

•  •         »         *         ♦ ' 

(hh)  •  •  • 

(2)-    •    • 

(3)  Santee  National  Wildlife  Refuge. 
Hunting  of  bob-white  quail,  gray 
squirrel,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  of  gray  squirrel  is 
permitted  through  September  30. 

(iii)  Hunting  of  quail  and  rabbit  is 
permitted  only  during  February. 

(iv)  Hunting  of  raccoon  and  opossum 
is  permitted  from  March  1  through 
March  10. 

(4)  Savannah  National  Wildlife 
Refuge.  Hunting  of  squirrels  and  rabbits 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Hunting  is  permitted  for  seven 
consecutive  days  beginning  the  fourth 
Monday  in  October. 

•  •         •         •         * 

(jj)  Tennessee — (1)  Cross  Creeks 
National  Wildlife  Refuge.  Hunting  of 
squirrel  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 


special  condition:  Hunting  is  permitted 
through  October  31. 

*  •         •         •         . 

(00)  •  •  *    ,      . 

(2)  *  •  *       I 

(3)  Trempecfeau  National  Wildlife 
Refuge.  Hunting  of  ring-necked 
pheasant,  ruffed  grouse,  gray  and  fox 
squirrels  and  cottontail  rabbits  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  permitted  only  on  that 
portion  of  the  refuge  lying  north  and 
west  of  the  Green  Bay  and  Western 
Railroad  right-of-way. 

*  •        *        •        • 

7.  Section  32.31  is  amended  by  adding 
Savannah  NWR,  GA;  Reelfoot  NWR. 
KY;  Lacassine,  LA;  Alligator  River 
NWR,  NC;  Cross  Creek  NWR  and 
Reelfoot  NWR,  TN;  and  Fox  River  NWR 
and  Trempealeau  NWR,  Wl 
alphabetically  by  State  as  follows; 

§  32.31     List  of  open  areas;  big  game. 

*  •         •         •         • 

Georgia 

*     1      *  ♦ 

Savannah  National  Wildlife  Refuge. 

*  •  *  •  • 

Kentucky  ■ 

*  •  *  ♦  ♦ 

Reelfoot  National  Wildlife  Refuge. 


Louisiana 


♦  • 


Lacassine  National  Wildlife  Refuge. 

•  *  •  •  ♦ 

North  Carolina 

•  *  *  •  * 

Alligator  River  National  Wildhfe  Refuge. 


•  •  •  • 


Tennessee 

•  «  •  . 

Cross  Creeks  National  Wildlife  Refuge. 
Reelfoot  National  Wildlife  Refuge. 

•  •  •  •  « 

Wisconsin         I 

•  •  •  *  ♦ 

Fox  River  National  Wildlife  Refuge. 
Trempealeau  National  Wildlife  Refuge. 

•  •         •         ♦         • 

8.  Section  32.32  is  amended  by 
redesignating  paragraphs  (q)(4)  and 
(q)(5)  as  paragraphs  (q)(5)  and  (q)(6):  by 
adding  a  new  paragraph  (q)(4);  by 
redesignating  paragraphs  (r)  through  (rr) 
as  paragraphs  (s)  through  (ss), 
respectively;  by  adding  a  new  paragraph 
(r).  Also,  newly  designated  paragraphs 
(11)(1)  through  (11)(3)  are  redesignated  as 
paragraphs  (11)(2)  through  (11)(4). 
respectively,  and  a  new  paragraph  (!1)(1) 
is  added;  newly  designated  paragraphs 


(rr)(l)  and  (rr)(2)  are  redesignated  as 
paragraphs  (rr)(2)  and  (rr)(3)  and  new 
paragraphs  (rr)(l)  and  (rr)(4)  are  added 
to  read  as  follows: 

§32.32    Refuga  apectfic  regulations;  Mg 

game. 

*         *         *         «         • 

(q)*** 

(3)  *  *  • 

(4)  Lacassine  .Motional  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
pemitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions; 

(i)  Hunting  is  permitted  from  October 
1  through  October  31. 

(ii)  Only  archery  hunting  is  permitted. 

(r)  Kentucky  and  Tennessee — 
Reelfoot  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(1)  Permits  are  required. 

(2)  Hunting  is  permitted  for  two 
consecutive  days  beginning  on  the  first 
Saturday  in  November  and  for  two 
consecutive  days  beginning  on  the  third 
Saturday  in  November. 

(3)  One  deer  of  either  sex  may  be 
taken. 

(4)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 
***** 

(11)  Tennessee — (1)  Cross  Creeks 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  is  permitted  only  during 
the  archery  season. 

(ii)  Checking  and  tagging  of  bagged 
deer  is  required. 
***** 

(rr)  Wisconsin — [1]  Fox  River 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions; 

(i)  Permits  are  required. 

(ii)  The  construction  or  use  of 
permanent  blinds,  platforms  or  ladders 
is  not  permitted. 
*        •        *        »        * 

(4)  Trempealeau  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  A  refuge  permit  is  required  for 
archery  hunting,  and  a  valid  State 
permit  for  Quota  Area  61B  is  required 
for  the  firearms  deer  hunt. 

(ii)  Firearms  hunting  is  permitted 
during  the  first  two  days  of  the  State 
firearms  deer  season.  The  taking  of  deer 
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IS  permitted  only  by  shotgun  or 
muzzleloader. 

(iii)  Archery  hunting  is  permitted  only 
during  the  December  State  season,  and" 
only  on  part  of  the  refuge  lying  west  of 
the  auto  tour  road. 

(iv)  The  construction  or  use  of 
permanent  blinds,  platforms,  or  ladders 
is  n^t  permitted. 

(v)  Portable  blinds  or  platforms  must 
be  removed  from  the  refuge  after  each 
day's  hunt. 
•         •         *         •         • 

9.  Section  33.4  is  amended  by  adding 
Wertheim  NWR.  NY;  Alligator'River 


NWR,  NC;  Ouray  NWR,  LTT:  and 
Trempealeau  NWR.  WI  alphabetically 
by  State  as  follows: 

§33.4     U»t  of  op«)  arMs;  sport  fishing. 

New  York 

•  •  •  ♦  , 

Wertheim  National  Wildlife  Refujje 

North  Carolina 

Aiujiator  River  Ndtiona,  Wildlife  Refuge. 


L'tab 

•  •  «  •  • 

Ouray  .NaDonai  Wildlife  Refuge. 

•  •  •  •  • 

Wisconsin 

•  *         .         ,         , 

Trempealeau  National  Wildlife  Refuge. 

•  •  •  •  ■ 

Dated  September  11   1984. 
G  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wild!i<e  and 
Parks 

IFK  Doc  t^ZVn:  Fli«!  9-20-M   «*i  irr. 
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Proposed  Rules 


Federal   Register 

Vol.  49,  No.  185 

Friday,  September  21,  1984 


This  sectKxi   of  the   FEDERAL   REGISTER 
contains  notices  to  tfie  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS   to  give  interested   persons  an 
opportunity  to  participate  in  ttie  rule 
rraking  prior  to     the  adoption   of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  M«rketing  Service 

7  CFR  Part  1065 

Milk  In  the  Nebraska-Western  Iowa 
Marketing  Area;  Proposed  Temporary 
Revision  of  Diversion  Limitation 
Percentages 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  temporary  revision  of 
rule. 


summary:  This  notice  invites  wTitten 
comments  on  a  proposal  to  relax 
teniporariiy  certain  provisions  of  the 
Nebraska-Western  lo"'i  Federal  milk 
order.  The  proposed  action  would  relax 
for  October  1984  through  March  1985  the 
limit  on  how  much  milk  not  needed  for 
fluid  (bottling]  use  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  action  was 
requested  by  a  cooperative  association 
representing  a  substantial  number  of 
producers  supplying  the  market  in  order 
to  prevent  uneconomic  movements  of 
milk. 

DATE:  Comments  are  due  not  later  than 
September  28,  1984. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077,  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketing  Specialist, 
Dairy  Division,  Agriculture  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  William 

T.  Manley,  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  fanners  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.).  and  the 
provisions  of  §  1065.13(d)(4)  of  the  order, 
the  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Nebraska- 
Western  Iowa  marketing  area  is  being 
considered  for  the  months  of  October 
1984  through  March  1985. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  in 
connection  with  the  proposed  revision 
should  file  two  copies  of  such  material 
with  the  Hearing  Clerk,  Room  1077, 
South  Building.  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250,  not  later  than  September  28, 
1984.  The  period  for  filing  views  is 
limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
October  1984  in  the  temporary  revision 
period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27(b)]. 

The  provisions  proposed  to  be  revised 
are  the  diversion  limitation  percentages 
set  forth  in  §  1065.13(d].  The  revisions 
would  be  apphcable  for  the  months  of 
October  1984  through  March  1985.  The 
specific  revisions  would  increase  the 
diversion  limitation  percentages  for  the 
months  of  October  and  November  1984 
by  10  percentage  points  from  the  present 
40  percent  to  50  percent.  For  the  months 
of  December  1934  through  March  1985, 
the  diversion  allowances  would  be 
increased  20  percentage  points,  from  40 
percent  to  60  percent. 

Section  1065.13(d)  of  the  Nebraska- 
Western  Iowa  milk  order  allows  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  the  diversion 
limitation  percentages  by  up  to  20 
percentage  points  during  any  month  to 
prevent  uneconomic  shipments  merely 
for  the  purpose  of  assuring  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 


receive  the  benefits  that  accrue  from 

such  pricing. 
Associated  Milk  Producers,  Inc.,  a 

cooperative  association  which 
represents  producers  supplying  the 
Nebraska-Western  Iowa  market, 
requested  that  for  the  months  of  October 
and  November  1984,  the  percentage  of 
allowable  diversions  be  increased  10 
percentage  points,  and  for  the  period 
December  1984  through  March  1985.  the 
diversion  limits  be  increased  20 
percentage  points. 

The  cooperative  states  that  for  the 
period  in  question,  the  order  provisions 
require  more  milk  to  move  through  pool 
plants  than  is  necessary  to  meet  the 
fluid,  or  bottling,  requirements  of  the 
market.  The  cooperative  cites  improved 
milk  quality  as  a  result  of  less  pumping 
and  more  economic  hauling  as  the 
benefits  to  be  gained  from  the  proposed 
temporary  relaxation.  According  to  the 
cooperative,  the  financial  status  of  its 
producer  members  may  be  jeopardized 
unless  the  more  economic  hauling 
practices  resulting  from  increased 
diversion  allowances  can  be  adopted. 

The  cooperative  also  states  that 
diversion  percentages  should  be  the 
reciprocal  of  supply  plant  shipping 
percentages  in  order  to  allow  the 
maximum  amount  of  milk  to  move 
directly  to  manufacturing.  The  50- 
percent  diversion  limits  for  October  and 
November,  and  60-percent  for  the  period 
December  1984  through  March  1985, 
would  complement  the  50-percent 
(temporarily  revised)  supply  plant 
requirement  for  October  and  November 
and  the  40-percent  supply  plant 
standard  for  December  through  March. 

Therefore,  it  may  be  appropriate  to 
relax  the  aforementioned  provisions  of 
§  1065  13(d]  for  the  months  of  October 
1984  through  March  1985  to  prevent 
uneconomic  shipments  of  milk. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders,  Milk,  Dairy 
products. 

Signed  at  Washington.  D.C,  on  September 
17,  1984. 

Edward  T.  Coughlln, 

Director,  Dairy  Division. 

|FR  Doc.  94-25081  Filed  9-20-84;  MS  ain| 
BILUNO  COOC  341(M»-M 
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7  CFR  Part  1079 

Milk  in  th«  Iowa  Markating  Araa;  Notica 
of  Proposed  Suspansion  of  Cartatn 
ProvMona  of  ttia  Order 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Iowa  Federal  milk 
marketing  order  for  the  months  of 
October  and  November  1984.  The 
proposed  suspension  would  increase  the 
limits  on  the  quantity  of  milk  not  needed 
for  fluid  (bottling)  use  that  may  be 
moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  A  cooperative 
association  requested  suspension  in 
order  to  achieve  added  economies  in 
disposing  of  reserve  milk  supplies. 

date:  Comments  are  due  not  later  than 
September  28, 1984. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077,  South  Building;  U.S. 
Department  of  Agriculture,  Washington. 
DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt  Marketing  %)ecialisl, 
Dairy  Division.  Agricultural  Marketmg 
Service,  U.S.  Dep«ulment  of  Agriculture, 
Washington.  D.C.  2025a  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
has  been  classified  as  a  "non-major" 
action. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  proposed 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
would  lessen  the  regulatory  impact  of 
the  order  on  certain  milk  handlers  and 
would  tend  to  ensure  that  dairy  farmers 
would  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amend«l  (7  U.S.C.  601  et  seq.).  the 
suspenrlon  of  the  following  provisions 
of  the  o  der  regulating  the  handling  of 
milk  in  vhe  Iowa  marketing  area  is  being 
considef^ed  for  the  months  of  October 
and  November  1984: 

In  §  1079.13(d)  (2)  and  (3)  the  words 
"the  months  of  and  the  words  "through 
November "vBS  they  appear  in  each 
subparagraph. 


All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Hearing  Clerk.  U.S. 
Department  of  Agriculture.  Washington. 
DC.  2025a  by  the  7th  day  after 
publication  of  this  notice  in  the  Federal 
Registar.  The  period  for  fiUng  commeDts 
is  limited  to  7  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  rfhd  include  October  in  the 
suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Hearing  Clerk's  office  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statemant  of  Consideratioo 

Associated  Milk  Producers,  Inc. 
(AMPI),  an  association  of  producers, 
operates  plants  regulated  by  the  Iowa 
milk  order.  TTie  cooperative  has 
requested  that  the  50  percent  diversion 
limitation  be  suspended  for  September. 
October,  and  November  1984.  The 
remaining  diversion  provisions  in  the 
order  would  permit  a  greater  portion  of 
a  handler's  producer  milk  receipts  to  be 
moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order. 

The  cooperative  notes  that  the  50 
percent  limit  on  diversions  to  nonpool 
plants  is  inadequate  to  permit  efficient 
handling  of  milk  that  is  not  needed  for 
fluid  milk  uses.  For  example,  a  supply 
plant  must  ship  at  least  35  percent  of  its 
milk  supply  to  other  plants  to  qualify  as 
a  pool  plant.  However,  with  diversions 
hmited  to  50  percent,  the  other  15 
percent  must  be  received  at  the  supply 
plant  and  then  transferred  to  a  nonp>oo) 
plant.  AMPI  contends  that  the  extra 
handling  involved  adversely  affects  milk 
quality  (more  pumping  than  if  diverted), 
and  is  an  uneconomic  means  of  pooling 
reserve  milk  supplies.  Suspending  the  50 
percent  diversion  hmit  would  alleviate 
these  concerns  and  allow  improved 
efficiencies,  thus  increasing  retunu  to 
producers,  according  to  the  cooperative. 

Under  the  conditions  cited  by  AMPI.  a 
suspension  of  the  50  percent  limitation 
of  the  diversion  provisions  may  be 
appropriate  so  that  producer  milk 
receipts  not  needed  for  fluid  use  may  be 
moved  directly  from  farms  to 
manufacturing  plants  and  still  be  priced 
under  the  order.  A  suspension  of  the  50 
percent  limitation  may  tend  to  improve 
efficiencies  in  disposing  of  the  market's 
reserve  milk  supplies. 

It  should  be  noted  that  the  suspension 
request  is  being  considered  for  October 
and  November  only.  There  is  not  enough 
time  to  complete  the  procedural 
requirements  and  still  suspend  the 


provisioni  for  September,  if  the 
suspension  is  warranted. 

Also,  pool  plant  handlers  should  be 
aware  that  suspension  of  the  50  percent 
limitation  would  not  mean  that  the 
diversion  limit  would  then  be  70  percent 
The  effective  diversion  limit,  if  a 
suspension  ia  granted  for  October  and 
November,  would  be  the  reciprocal  of 
the  pool  performance  standards.  For 
example,  a  supply  plant  would  still  have 
to  ship  35  percent  of  its  receipts;  thus. 
the  effective  diversion  limit  would  be  65 
percent  rather  than  70  percent 

List  of  Sub)ecU  in  7  CFK  Part  M7B 

Milk  marketing  orders.  Milk.  Dairy 
products. 

(Sees.  1-19.  M  Stat  31.  ■•  amended:  7  VS.C 

601-674) 

Signed  at  Washington.  DC.  on  September 
la.  1964. 

WmteB  T.  Maaley, 

Deputy  Administrator.  Marketing  Profiroms 

\m  Doc  Bt-j5l7«  PUw)  c-av-M.  k4S  ami 
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Food  Safaty  and  Inapaction  Sarwtca 
9  CFR  Parts  317  and  381 
[DoctiatNo.n-041P] 

Autl>ortzatton  To  Manufactura  Brands 
or  Ott>ar  Harking  Davicaa  Containing 
Inapaction  Lagand 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would  require 
manufacturers  of  brands  or  other 
marking  devices  containing  specified 
official  inspection  legends  to  obtain  a 
certificate  issued  by  the  Food  Safety 
and  Inspection  Service  (FSIS)  that 
would  authorize  manufacture  of  these 
devices.  Manufacturers  would  be 
required  to  mark  on  each  such  device 
they  manufacture  imder  this 
authorization  a  permanent  identifying 
serial  number  which  manufacturers 
would  also  list  on  the  certificate.  The 
devices,  along  with  a  copy  of  the 
completed  certificate,  would  be  returned 
to  the  FSIS  employee  identified  on  the 
certificate  (nonnaUy  the  plant  inspector- 
in-charge).  The  proposed  regulati(uis  are 
needed  to  strengthen  the  Department's 
control  over  the  manufacture  and 
distribution  of  brands  and  other  marking 
devices  and  thereby  help  prevent  their 
illegal  use. 

The  proposal  would  also  make  minor 
revisions  to  the  regulations  to  clarify 
language,  to  update  them  and  to  make 


37104 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21,  1984  /  Proposed  Rules 


certain  provisions  conform  to  statutory 
language. 

DATE:  Comments  must  be  received  on  or 
before  December  20, 1984. 
AOOncsS:  Written  comments  to: 
Regulations  Office,  Attn:  Annie  Johnson. 
FSIS  Hearing  Clerk.  Room  2637,  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  (See 
also  "Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  W.  Gonter,  Director,  Compliance 
Division,  Meat  and  Poultry  Inspection 
Operations,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-7745. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  e)*port 
markets. 

Effect  on  Small  Entities 

The  Administrators,  FSIS,  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354  (5  U.S.C.  601).  The  " 
manufacturers  and  the  meat  and  poultry 
establishments  would  be  required  to  fill 
out  sections  of  the  authorization 
certificate  for  orders  of  new  brands  or 
other  marking  devices  and  to  keep  the 
certificate  on  file.  The  costs  of  the 
proposed  rule  would  primarily  result 
from  the  expense  of  executing  and  filing 
the  authorization  forms  required  by  this 
regulation  and  from  the  required 
marking  with  a  permanent  identifying 
number  those  devices  made  after  the 
effective  date  of  the  rule.  These  costs 
would  be  incurred  by  both  the 
manufacturer  and/or  the  establishment, 
but  the  ultimate  amount  and  proportion 
of  costs  between  the  manufacturer  and 
the  establishment  carmot  be  determined. 
There  would  be  no  cost  involved  in 
obtaining  authorization  forms  since  FSIS 
would  provide  them. 

The  estabishments  would  bear  an 
additional  cost  of  either  replacing  or 


marking  with  a  permanent  identifying 
number  those  brands  or  other  marking 
devices  which  are  not  already  marked 
with  a  number.  The  establishments 
would  have  1  year  after  the  rule's 
effective  date  to  mark  or  replace  the 
devices. 

All  of  the  above  costs  have  been 
estimated  to  be  minimal,  while  the 
benefits  from  improving  control  over  the 
maufacture  and  distribution  of  such 
devices  is  expected  to  be  coftsiderable. 

Paperwork  Requirements 

The  recordkeeping  and  reporting 
requirements  contained  in  this  proposed 
regulation  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Comments  should  be  sent 
in  duplicate  to  the  Regulations  Office, 
referring  to  the  docket  number  located 
in  the  heading.  Any  persons  desiring  an 
opportunity  for  oral  presentation  of 
views  must  make  such  request  to  Robert 
W.  Gonter  so  that  arrangements  may  be 
made.  FSIS  will  make  a  transcript  of  all 
oral  presentations.  Comments  submitted 
pursuant  to  this  proposal  will  be  made 
available  for  public  inspection  in  the 
Regulations  Office. "Room  2637.  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday. 

Background 

The  Department  inspects  meat  and 
poultry  products,  including  imported 
products,  that  are  subject  to  inspection 
under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  et  seq]  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451  et 
seq.).  Inspections  are  conducted  by  Food 
Safety  and  Inspection  Service  (FSIS) 
inspectors  at  official  establishments  or 
at  official  import  inspection 
establishments  at  ports  of  entry. 
Products  which  pass  inspection  are 
identified  with  an  official  inspection 
legend,  which  appears  on  containers 
and  certain  enclosures  of  inspected  and 
passed  meat  and  poultry  products,  and 
is  branded  directly  onto  meat  carcasses 
and  parts.  For  example,  a  brand  for 
cattle  carcasses  inspected  and  passed 
by  an  FSIS  inspector  bears  a  circular 
legend  showing  "U.S.  INSP'D  &  P'S'D  ' 
and  the  establishment's  assigned 
number. 

Investigations  by  law  enforcement 
officials  over  the  past  20  years  have 
shown  that  illegal  meat  distribution 


activities  have  frequently  utilized  a 
marking  device  to  brand  or  otherwise 
mark  meat  and  poultry  products  and 
their  containers  in  order  to  deceive 
prospective  buyers  into  believing  that 
products  had  been  inspected  and  passed 
by  Federal  inspectors.  During  this  time. 
FSIS  has  developed  various  techniques 
to  discover  when  operators  were  using 
brands  or  other  marking  devices 
illegally.  However,  the  Department  has 
statutory  authority  to  control  these 
devices  which  has  not  yet  been 
exercised. 

Part  of  the  Department's  statutory 
authority  to  control  these  devices  dates 
from  1967.  As  a  result  of  the  exposure  of 
a  number  of  illegal  meat  distribution 
activities  in  the  1960'8.  the  Wholesome 
Meat  Act  of  1967  made  major  revisions 
to  Federal  laws  concerning  meat 
inspection.  The  Act  included  a  provision 
which  clarified  and  strengthened  the 
applications  of  then  current  prohibitions 
against  counterfeiting  labels,  certificates 
or  official  marks,  including  legends,  to 
brand  manufacturers  and  printers. 
Section  11(a)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  611(a)) 
provides,  "No  brand  manufacturer, 
printer,  or  other  person,  firm,  or 
corporation  shall  cast,  print,  lithograph, 
or  otherwise  make  any  device 
containing  any  official  mark  or 
simulation  thereof,  or  any  label  bearing 
any  such  mark  or  simulation,  or  any 
form  of  official  certificate  or  simulation 
thereof,  except  as  authorized  by  the 
Secretary."  Almost  identical  language 
was  later  included  in  the  Poultry 
Products  Inspection  Act  by  secfion  9  of 
the  Wholesome  Poultry  Products  Act  of 
1968  (21  U.S.C.  458). 

When  the  Department  revised  the 
Federal  meat  inspection  regulations  to 
implement  the  statutory  revisions  of  the 
Wholesome  Meat  Act,  the  Department 
considered  regulatory  changes  which 
would  tigthen  controls  over  the 
manufacture  and  distribution  of  brands 
and  other  marking  devices  containing 
official  inspection  legends.  The 
Department  determined  at  that  time, 
however,  that  it  would  not  exercise  its 
authority  to  impose  these  tighter 
controls. 

In  the  past  few  years,  the  Agency  has 
found  the  operators  of  clandestine  meat 
distribution  activities  in  possession  of 
brands  that  were  made  by  brand 
manufacturers  and  delivered  to  official 
establishments  but  never  surrendered  to 
the  USDA  inspector  as  required.  In  a 
September  1983  Congressional  hearing 
held  in  Philadelphia  concerning  an 
illegal  branding  operation  that  resulted 
in  uninspected  and  unpassed  product 
being  sold  and  distributed  as  federally 
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inspecfed  and  passed  product,  the 

House  Subcommittee  on  Livestock, 
Dairy  and  Poultry  expressed  interest  in 
improving  the  Agency's  security  over 
the  devices  used  to  imprint  inspection 
legends 

Proposal 

These  events  have  made  it  apparent 
that  the  Agency  needs  to  expand  its  use 
of  available  authority  and  refocus  its 
enforcement  techniques  to  prevent  these 
operations  by  regulating  the  scmrce  of 
marking  devices. 

Current  meat  inspection  reguialiuns 
require  an  official  establishment  or 
official  import  inspection  establishment 
to  supply  brands  or  other  marking 
devices  containing  an  official  inspection 
legend  for  marking  product.  The  brands 
and  devices  are  required  to  be  used 
under  the  supervision  of  an  inspector, 
and  while  not  in  use  are  required  to  be 
kept  in  the  inspector's  possession  under 
lock  and  kev  (9  CFR  316,4) 


The  current  regulations  allow  the 
manufacture  of  brands  or  other  marking 
devices  which  contain  the  official 
inspection  legend  for  a  particular 
establishment  without  the  prior 
authorization  if  the  devices  are  made  as 
samples  for  approval  by  the  FSIS 
Administrator.  Once  the  establishment 
obtains  initial  approval  of  such  a  brand 
or  other  marking  device,  the  regulations 
provide  that  new  devices  "exacth' 
similar  to"  the  original  ma>  be  made 
without  obtsming  further  approvals  (9 
CFR  ■^17.3),  The  poultry  products 
ins^ction  regulation*  contain  a  section 
similar  to  §  317,3.  except  that  it  does  not 
refer  to  brands  since  they  are  not  used 
to  mark  poultry  (9  CFR  381131),  The 
provisions  of  §'§  317,3  and  381,131  have 
had  the  effect  of  allowing  the 
manufacture  of  brands  or  other  marking 
devices  without  any  prior  authorization 

The  Agency  has  concluded  that  the 
current  regulations  do  not  adequately 
cr)ntroi  the  manufacture  or  distribution 


of  brands  or  other  marking  devices 
coQtaining  an  official  inspection  iegexid 
because  establishments  are  able  to 
order  such  marfcing  devices  wflkoot  the 

knowledge  of  FS1&.  and  there  is  no 
asswance  that  the  devices  are  turned 
over  to  inspectors  for  custody. 
This  proposal  would  require 
manufacturers  of  brands  or  other 
marking  devices  bearing  specified 
official  inspection  legends  to  have  a 
signed  authorization  certificate  from 
FSIS  before  manufacturing  such  devices; 
all  orders  for  such  marking  devices  by 
an  establishment  would  have  to  be 
accompanied  by  the  certificate,  A  cop\ 
of  the  certificate  that  the  Agency 
proposes  to  use  and  for  which  it  is 
seeking  approval  from  the  Office  of 
Management  and  Budget  is  printed 
bebw  When  m  final  form,  the 
certificate  wiH  show  the  seal  of  the 
Department. 

BILUMO  CODE  a410-O«*-M 


37106 


Federal  Register  /  Vol.  49,  No.  185  /  Friday.  September  21,  1984  /  Proposed  Rules 


AUTHORIZATION  CERTIFICATE 


This  ctrtifiall,  wtitn  signed  try  an  authoriztd  r«prwtnt«tivt  of  tht  Adminittrator.  authoriztt  tht  making  of  brands  or  othar  dawir 
baaring  official  inapaction  lagands. 


tEcnow  I  ■  rrtxa  i-i»  compieted  »y  establishment,  items  13-20 completed  by  manufacturer 


I.    aaTAaCISMMKNT  MO. 


S.    BTRKBT  AOONCaa 


4.  crrr 


T.  ai« 


■uaMMCMT  erpiciAL 


i.    tTATE 


«.    SIP  COOK 


•  .    OATK 


I 

! 


la.  HUMaan  or 
awAMoa/ 
oavicaa 


1 1.  tTmflf^/plicable) 


.«.  NAmIA^Uanufai^ 


i».  Tvra  ('Hoi,  eoW; 


«(ai  (To  b«  computed  by  m^fiu/iKtHrmj 


la.  aTRCBT  ADORcaa 


I  a.    CITY 


I*.   aae» 


I».    STATC 


•  a.  ZIP  cooa 


aa.  oats 


NOTB  TO  MANUFACTURER:   Send  Brmnd(i)/DeTice{i)  and  Copy  1  of  this  certificate  to  the  address  below. 
SCCTION  II  ■  authorization  ■  TO  »E  COMPLETED  BY  fttS.  MPK).  Pf<OORAM  EMPtOYEI 


*.    NAMB  or  uaOA,  rata.  MPIO.  aMr«.OYaa  *Tto  mtlv  krmi>da/4*vie»»  from  mtanufmettmr) 


S.    CITY 


«.    aTATS 


a.   MAMS  or  rata.  mmo.  aMrt.ovBK  mamino  authorization 


».    TITLZ 


8.    ZIP  COOK 


MP  FORM  ai«  (S/M) 
MLUNQCOOC  S4tO-OaK: 


t.    OATa 
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The  certificate  would  be  identified 
with  a  certificate  number  and  indicate 
the  quantity  and  type  of  brands  or  other 
marking  devices  ordered  by  the 
establishment.  An  FSIS  employee  and 
the  establishment  would  complete  and 
sign  a  portion  of  the  certificate;  both 
would  keep  a  copy  of  the  certificate,  and 
two  copies  would  be  forwarded  to  the 
brand  or  marking  device  manufacturer 
with  the  establishment's  order.  The 
manufacturer  would  engrave  or 
otherwise  mark  each  brand  or  other 
marking  device  ordered  with  a 
permanent,  unique  serial  number  and 
complete  the  FSIS  authorization 
certificate  by  listing  on  it  the  number 
marked  on  each  device.  The 
manufacturer  would  keep  one  copy  of 
the  certificate  and  return  the  other  with 
the  device  to  the  FSIS  employee  whose 
name  and  address  is  given  on  the 
certificate  as  the  recipient  of  the  device. 
In  practice,  the  plant  inspector-in-charge 
normally  would  be  both  the  FSIS 
employee  who  signs  the  authorization 
and  the  FSIS  recipient  of  the  device,  but 
in  some  instances,  as  when  a  new 
establishment  does  not  yet  have  an 
inspector  assigned  to  it,  other  FSIS 
employees  may  be  involved. 

The  numbers  engraved  on  the  brands 
or  other  marking  devices  and  listed  on 
the  certificates  would  allow  an  inspector 
to  keep  an  accurate  record  of  all  such 
marking  devices  made  for  the 
establishment.  If  a  brand  or  other 
marking  device  becomes  worn  out. 
destroyed,  or  lost,  an  inspector  should 
note  this  on  the  certificate  lisfing  that 
device.  During  an  investigation,  if  it 
were  necessary  to  determine  whether  a 
brand  or  other  marking  device  suspected 
of  being  used  illegally  was  forged  or 
illegally  diverted  from  an  establishment, 
the  records  could  help  trace  the  source 
of  the  device. 

If  the  proposal  is  adopted,  the  Agency 
would  allow  each  manufacturer  to 
develop  its  own  serial  numbering 
system.  In  order  to  ensure  that  each 
brand  or  other  marking  device  is 
uniquely  identified,  the  manufacturer 
would  indicate  on  the  brand  or  device, 
perhaps  as  part  of  the  serial  number, 
that  it  was  made  by  that  manufacturer. 
The  Agency  believes  that  it  is 
unnecessary  to  go  further  by  assigning 
serial  numbers  to  the  manufacturers. 
Assigning  numbers  would  impose  an 
unneeded  complication  and  cost  to  the 
Agency  and.  especially,  to  the 
manufacturers,  without  any  apparent 
benefits.  The  simplest  and  least  costly 
numbering  system  for  a  manufacturer  to 
implement  would  presumably  be  to 
assign  numbers  based  on  the  order  in 
which  it  manufactures  marking  devices. 


If  the  Agency  were  to  assign  numbers,  it 
could  not  duplicate  this  simple 
numbering  system  because  the  Agency 
cannot  reasonably  ensure  that  a 
manufacturer  receives  or  fills  orders  for 
marking  devices  in  the  same  order  that 
serial  numbers  would  be  assigned.  The 
Agency  invites  comments  concerning  its 
proposed  policy  on  assignment  of  serial 
numbers. 

In  the  case  of  brands  or  other  marking 
devices  ordered  from  manufacturers 
before  the  effective  date  of  the  proposed 
regulations,  establishments  would  be 
required  to  mark,  under  the  direction  of 
an  inspector,  such  devices  with 
permanent  identifying  numbers  or 
obtain  replacement  devices  within  one 
year. 

The  proposed  rule  would  apply  to 
devices  containing  only  certain  specified 
official  inspection  legends.  The  Agency 
is  primarily  interested  in  controlling  the 
use  of  inspection  legends  allowed  under 
the  regulations  to  be  applied  to  products 
and  containers  by  hand  devices,  such  as 
brands  and  rubber  stamps,  because 
these  devices  are  small  and  easily 
transportable  and  concealable. 
Therefore,  the  proposed  rule  would 
apply  to  devices  for  applying  the  legend 
branded  on  cattle,  sheep,  swine  and 
goat  carcasses  and  parts  of  carcasses  (9 
CFR  312.2(a)):  the  legend  stamped  on 
burlap,  muslin,  cheesecloth,  heavy 
paper,  or  other  acceptable  materials  that 
enclose  cattle,  sheep,  swine  and  goat 
carcasses  and  parts  (9  CFR  312.2(a));  the 
legend  used  on  meat  food  products  in 
animal  casings  (9  CFR  312.2(a)):  the 
legend  branded  on  horse  carcasses  and 
parts  of  such  carcasses  (9  CFR  312.3(a)) 
and  nonhorse  equine  carcasses  and 
parts  of  such  carcasses  (9  CFR  312.3(b)): 
the  legends  branded  or  stamped  on 
imported  meat  and  meat  food  products 
or  their  containers  (9  CFR  312.7):  and  the 
legend  stamped  on  containers  of 
imported  poultry  products  (9  CFR 
381.102). 

The  proposed  controls  would  not 
apply  to  devices  for  appljring:  (1) 
Legends  appearing  on  containers  and 
labels  for  containers  of  inspected  and 
passed  products  of  cattle,  sheep,  swine 
and  goats  shown  in  S  312.2(b)  since 
these  legends  must  be  printed  by 
mechanical  means  and  not  by  hand 
stamps:  (2)  legends  appearing  on 
containers  of  poultry  products  shown  in 
S  381.96  since  they  may  not  be  applied 
by  rubber  stamps  (these  legends  may  be 
applied  to  shipping  containers  by 
stencil,  but  such  stencils  are  bulky 
devices  not  easily  transported  or 
concealed):  and  (3)  the  horse  meat  food 
product  and  nonhorse  equine  meat  food 
product  official  inspection  legends 


shown  in  §  312.3  since,  in  practice, 
establishments  mechanically  pre-print 
fiuch  legends  on  containers,  boxes  and 
labels,  even  though  the  regulations  do 
not  limit  application  of  these  equine 
meat  food  product  legends  to 
mechanical,  nonhand-stamp  methods. 

The  proposed  rule  would  revise  9  CFR 
317.3(b),  which  currently  regulates  the 
manufacture  of  labels,  brands  or  other 
marking  devices  bearing  the  official 
inspection  legend  used  on  meat  and 
meat  food  products,  and  9  CFR  381.131. 
which  regulates  the  manufacture  of 
labeling  and  other  devices  bearing  the 
official  poultry  products  inspection 
legend  or  other  official  inspection  mark, 
by  creating  S  317.3(c)  and  8  381.131(b)  to 
regulate  the  manufacture  of  marking 
devices  containing  the  legends 
described  above  to  which  the  proposed 
rule  would  apply. 

The  Agency  recognizes  that  the 
proposed  rule  will  not  be  a  complete 
deterrent  to  the  illegal  use  of  devices 
imprinting  inspection  legends,  but  it  will 
make  it  more  difficult  for  those  with 
criminal  intentions  to  counterfeit  or 
purchase  such  marking  devices  for  the 
purpose  of  using  them  in  their  illegal 
activities. 

A  number  of  minor,  related  changes 
would  also  be  made  to  the  regulations 
under  this  proposal.  The  provision  in 
S  317.3(b)  Oiat  allows  the  manufacture  of 
new  supplies  of  labels  and  other 
marking  devices  "of  a  character  exactly 
similar  to"  approved  labels  and  devices 
would  be  revised  by  delefing  the  quoted 
phrase.  This  language  adds  nothing  to 
the  meaning  of  the  provision  and  has 
caused  unnecessary  confusion.  This 
language  does  not  appear  in  the 
analagous  provision  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.131).  Additionally,  current  language 
in  S  317.3  and  S  381.131  would  be 
revised  to  more  closely  conform  to  the 
language  in  the  provisions  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  811  (a)) 
and  the  Poultry  Products  Inspection  Act 
(21  U.S.C.  458(b))  from  which  these 
regulations  are  derived.  Any 
unnecessary  inconsistencies  between 
the  language  in  S  317.3  and  S  381.131 
would  be  removed.  In  addition,  the 
proposed  rule  would  revise  S  381.102  of 
the  poultry  products  inspection 
regulations.  Figure  5  of  that  regulation 
shows  an  obsolete  official  inspection 
legend  for  marking  poultry  products 
offered  for  entry  into  the  United  States. 
The  Agency  no  longer  uses  the  name  of 
the  port  or  geographical  area  on  the 
legend  to  identify  where  the  product 
was  inspected.  Instead,  the  number  of 
the  official  establishment  or  official 
import  established  where  the  product 
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was  inspected  is  used.  The  proposed 
rule  would  show  the  legend  currently  in 
use. 

List  of  Subjects  in  9  CFR  Parts  317  and 
381 

Official  inspection  marks  and  devices, 
meat  inspection 

Proposed  Rules 

Accordingly,  Part  317  of  the  Federal 
meat  inspection  regulations  (9  CFR  Part 
317)  and  the  Federal  poultry  products 
inspection  regulations  [9  CFR  Part  381) 
would  be  revised  to  read  as  follows: 

PART  317— (AMENDED] 

1.  The  authority  citation  for  Part  317 
is: 

Authority:  34  Stat.  126a  79  Stat.  903,  as 
amended,  81  Stat.  584.  84  Stat.  91.  438;  (?1 
use.  eOl  etseq):  33  U.S.C.  1254. 

2.  In  §  317.3  revise  paragraph  (b)and 
add  new  paragraph(c)  as  follows: 

S  317.3    Approval  of  abbrsvtetions  Of 

marks  of  Inspection;  prsparation  of 

martilng  dsvicM  bearing  Inspection  legmid 

wtttMut  advance  approval  prohMiitatt; 

•xception. 

•        •        •        •        . 

(b)  Except  for  the  purposes  of 
preparing  and  submitting  a  sample  or 
samples  of  the  same  to  the 
Administrator  for  approval,  no  brand 
manufacturer,  printer,  or  other  person 
shall  cast,  print,  lithograph,  or  otherwise 
make  any  marking  device  containing 
any  official  mark  or  simulation  thereof, 
or  any  label  bearing  any  such  mark  or 
simulation,  without  the  written  authority 
therefor  of  the  Administrator.  However, 
when  any  such  sample  label,  or  other 
marking  device,  is  approved  by  the 
Administrator,  additional  supplies  of  the 
approved  label,  or  marking  device,  may 
be  made  for  use  in  accordance  with  the 
regulations  in  this  subchapter,  without 
further  approval  by  the  Administrator. 
The  provisions  of  this  paragraph  apply 
only  to  labels,  or  other  marking  devices, 
bearing  or  containing  an  official 
inspection  legend  shown  in  $  312.2(b). 
§  312.3(a)  [only  the  legend  appropriate 
for  horse  meat  food  products],  or 
S  312.3(b)  [only  the  legend  appropriate 
for  nonhorse  equine  meat  food 
products],  or  any  abbreviations,  copy  or 
representation  thereof. 

(c)  No  brand  manufacturer,  printer,  or 
other  person  shall  cast,  print,  lithograph, 
or  otherwise  make,  without  an  official 
certificate  issued  in  quadruplicate  by  a 
Program  employee,  a  brand  or  other 
marking  device  containing  an  official 
inspection  legend,  or  simulation  thereof, 
shown  in  {  312.2(a),  S  312.3(a)  [only  the 
legend  appropriate  for  horse  carcasses 
and  parts  of  horse  carcasses].  {  3l2.3(bJ 


[only  the  legend  appropriate  for 
nonhorse  equine  carcasses  and  parts  of 
nonhorse  equine  carcasses]  or 
S  312.7(a). 

(1)  The  certificate  is  a  Food  Safety 
and  Inspection  Service  form  for 
signature  by  a  Program  employee  and 
the  official  establishment  ordering  the 
brand  or  other  marking  device,  bearing  a 
certificate  serial  number  and  a 
letterhead  and  the  seal  of  the  United 
States  Department  of  Agriculture.  The 
certificate  authorizes  the  making  of  only 
the  brands  or  other  marking  devices  of 
the  type  and  quantity  listed  on  the 
certificate. 

(2)  After  signing  the  certificate,  the 
Program  employee  and  the 
establishment  shall  both  keep  a  copy 
and  the  remaining  two  copies  shall  be 
given  to  the  brand  or  other  marking 
device  manufacturer. 

(3)  The  manufacturer  of  the  brands  or 
other  marking  devices  shall  engrave  or 
otherwise  mark  each  brand  or  other 
marking  device  with  a  permanent 
identifying  serial  number  unique  to  it. 
The  manufacturer  shall  list  on  each  of 
the  two  copies  of  the  certificate  given  to 
Lhe  manufacturer  the  number  of  each 
brand  or  other  marking  device 
authorized  by  the  certificate.  The 
manufacturer  shall  retain  one  copy  of 
the  certificate  for  the  manufacturer's 
records  and  return  the  remaining  copy 
with  the  brands  or  other  marking 
devices  to  the  Program  employee  whose 
name  and  address  are  given  on  the 
certificate  as  the  recipient. 

(4)  In  order  that  all  such  brands  or 
other  marking  devices  bear  identifying 
numbers,  within  1  year  after  the 
effective  date  of  this  paragraph  (c).  an 
establishment  shall  either  replace  each 
such  brand  or  other  marking  device 
which  does  not  bear  an  identifying 
number,  or,  under  the  direction  of  the 
inspecfor-in-charge.  mark  such  brand  or 
other  marking  device  with  a  permanent 
identifying  number. 

PART  381— (AMENDED] 

3.  The  authority  citation  for  Part  381 
reads  as  follows: 

Authority:  71  Staf.  447,  44a  as  amended  [21 
U  S.C.  463,  468|;  76  Stat.  663.  (7  U.S.C.  450  et 
seg.]. 


.4681; 


S  381.102    [Amendsd] 

4.  Section  381,102  (9  CFR  381.102) 
would  be  revised  to  show  the  new 
Figure  5;  redesignate  fooLnote  2  as 
footnote  1  and  revise  new  footnote  1  as 
follows: 


FIGURE    5 

'  The  number  "1-42"  is  given  as  an 
example  only.  The  establishment  number  of 
the  official  establishment  or  official  import 
inspection  establishment  where  the  product 
was  inspected  shall  be  shown  on  each  stamp 
impression. 

5.  Section  381.131  (9  CFR  381.131) 
would  be  revised  to  read  as  follows: 

§361.131    Preparation  of  labeling  or  ottier 
devices  bearing  official  inspection  marics 
without  advance  approval  prohibited; 
exceptions. 

(a)  Except  for  the  purposes  of 
preparing  and  submitting  a  sample  or 
samples  of  the  same  to  the 
Administrator  for  approval,  no  brand 
manufacturer,  printer,  or  other  person 
shall  cast,  print,  lithograph,  or  otherwise 
make  any  marking  device  containing 
any  official  mark  or  simulation  thereof, 
or  any  label  bearing  any  such  mark  or 
simulation,  without  the  written  authority 
therefor  of  the  Administrator.  However. 
when  any  such  sample  label,  or  other 
marking  device,  is  approved  by  the 
Administrator,  additional  supplies  of  the 
approved  label,  or  marking  device,  may 
be  made  for  use  in  accordance  with  the 
regulations  in  this  subchapter,  without 
further  approval  of  the  Administrator. 
The  provisions  of  this  paragraph  do  not 
apply  to  marking  devices  containing  the 
official  inspection  legend  shown  in 
Figure  5  of  §  381.102. 

(b)  No  brand  manufacturer,  printer  or 
other  person  shall  cast,  print,  lithograph, 
or  otherwise  make,  without  an  official 
certificate  issued  in  quadruplicate  by  a 
Program  employee,  a  marking  device 
containing  the  official  inspection  legend 
shown  in  Figure  5  of  5  381.102  or  any 
simulation  of  that  legend. 

(1)  The  certificate  is  a  Food  Safety 
and  Inspection  Service  form  for 
signature  by  a  Program  employee  and 
the  official  establishment  ordering  the 
marking  device,  bearing  a  certificate 
serial  number  and  a  letterhead  and  the 
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seal  of  the  United  States  Department  of 
Agriculture.  The  certificate  authorizes 
the  making  of  only  the  devices  of  the 
type  and  quantity  listed  on  the 
certificate. 

(2)  After  signing  the  certificate,  the 
Program  employee  and  the 
establishment  shall  both  keep  a  copy 
and  the  remaining  two  copies  shall  be 
given  to  the  marking  device 
manufacturer. 

(3)  The  manufacturer  of  the  marking 
devices  shall  engrave  or  otherwise  mark 
each  marking  device  with  a  permanent 
identifying  serial  number  unique  to  it. 
The  manufacturer  shall  list  on  each  of 
the  two  copies  of  the  certificate  given  to 
the  manufacturer  the  number  of  each 
marking  device  authorized  by  the 
certificate.  The  manufacturer  shall 
retain  one  copy  of  the  certificate  for  the 
manufacturer's  records  and  return  the 
remaining  copy  with  the  marking 
devices  to  the  Program  employee  whose 
name  and  address  are  given  on  the 
certificate  as  the  recipient. 

(4)  In  order  that  all  such  marking 
devices  bear  identifying  numbers,  within 
1  year  after  the  effective  date  of  this 
paragraph  (b),  an  establishment  shall 
either  replace  each  such  marking  device 
that  does  not  bear  an  identifying 
number,  or,  under  the  direction  of  the 
inspector-in-charge,  mark  such  a 
marking  device  with  a  permanent 
identifying  number. 


Done  at  Washington,  DC,  on:  September  4. 
1984. 

Donald  L  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

|FR  Doc  84-2490e  Filed  9-20,64.  a4S  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

[Summary  Notic*  No.  PR-S4-9] 

Petitions  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 


FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before. 
November  20, 1984. 

ADDRESSCS:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW.,  "- 
Washington.  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916. 
FAA  Headquarters  Building  (FOB-lOA), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
42&-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f]  of  S  11-27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC.  on  September 
14.  1984. 

|ohn  H.  Cassady. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 


PETITtONS  FOR  RULEMAKING 


Docket 
No 


Petiftooer 


24420  I  Assoc  of  Righl  Attendants  (AFA).. 


24171     Nationelflftle  Assoc  (NRA) ... 


24236     Eastern  Air  Lines.  Inc . 


24193  I  RspuMc  Airlines.  Inc.. 


Descnpbon  0<  the  petrtior 


Daacnpton  of  paunnt.  To  requre  eirimos  to  measure  ana  hnw  cwry-on  hfujjjtgr  prior  to  bo»*r<B 
flegulffton  aflectmt  14  CFW  121  589 


r'l  rmaon  lor  nM  Carry-on  baggage  wooW  have  to  be  masturad.  and  takan  togathar  «K>utd  have  to  m 
wittw  the  dwnenaions  of  »"  x  16  .  20  However  «  the  baggage  wouM  obMOuaty  «  ««ithri  Iheee  dnwnanns. 
It  wouM  not  have  to  be  meesured  n  an  airline  coow  denione«rate  to  the  ^yency  thai  it  has  addittonal  space 
available  on  its  arcrafl.  then  the  ainme  couk)  m  abdrtion  measm  and  allow  gwmaot  bags  with  a  mdm  o<  less 
than  3'  aboard  ttie  Mrcrafi 

^^  '"'•*  "•cesaary  to  tutfin  the  purpose  of  existing  regulations  govarrang  acrawvng  of  cany-or  baggage  and 
to  ekmnate  existing  hazards  due  to  excess  carry-on  baggage  on  ba«d  wcrall 

Dncnpton  of  pecoons  To  requ»e  an  airlvies  to  estabksh  s  proceAirs  to  allow  a  person  carrying  an  urteaOed 
•"rearm  m  ha  baggage  who  goes  through  the  mew  detector  and  who  ■  diacovered  to  have  the  *earm  m  m 
baggage  to  check  trie  baggage  at  the  arcraft 

R»gula»on  A/teclmt  14  CFR  loe.9 

fleeaooer's  runon  tor  njtt  The  reason  tor  the  njle  change  a  the  lad  that  current  rules  do  no(  take  mto  account 
people  who  are  tranaportmg  unloaded  Araarms  m  baggage  they  wiah  to.  or  muel  check  m  the  place  ol  toadng 
and  not  at  the  chack-«i  counter  There  have  bean  numerous  >ia«WKM  m  which  inAviduMs  who  va 
transporting  unloadad  firaarms  «i  baggage  wheh  thay  nlandad  to  cttack  at  the  m*na  counter  and  who.  aMher 
becauae  they  were  lata  tor  thee  flighi  or  becauae  the  arlina  had  no  oounMr  at  wh«*  the  baggie  oould  be 
checked,  have  been  enacted  and  charged  with  s  violation  o«  49  USC  1471(L)(1XA)  even  thoutfi  they  had 
no)  "attempted  to  board'  an  Mrcraft 

Oejcrpoxi  of  fMHiont  To  amend  tha  section  so  as  to  remove  the  prasant  axoapbon  under  when  the  hourly 
Bight  imitations  at  Nawai*  A«port  ({  93  123)  do  not  appTy  at  lh«  bma. 

A^putoaon  afftcmO:  14  CFR  93  133.  Subpart  K 

PiftitKxmrs  runon  tar  ru*  vimh  Iha  change,  the  high  oenaity  rule  w«  be  m  affect  at  rt  three  New  York  arports 
(Kennedy  LaOuanka  and  Nawarti)  and  the  FAA  proposal  «i  Docket  24206  ttWt  wouW  mpoae  new  regulattons 
at  the  three  Nm  York  arports  shouW  be  withdrawn        ^ 

ki  sum.  ATC  problems  m  the  New  York  area  ratatmg  to  al  three  arports  wll  be  addraaaed  under  the  same  hi^ 
density  nM  wheh  has  been  m  effect  lor  many  years  (14  CFR  Pan  93.  Subpwt  K)  and  nol  the  pn»oaed  FAA 
regulations  n  Docket  24206 

Dtacnptton  of  pttmont  To  commence  pnxeettngt  lor  the  tOoftlion  of  a  rule  tor  the  temporary,  Ivnied 
reAstribution  of  skXs  at  the  High  Density  Airports  so  designated  under  14  CFR  P»i  93  Subpan  K  The  rule 
wo.*)  also  SHOW  the  inirs-  and  mtar^airpon  tradng  of  slots  at  the  High  DenaMy  Avports  and  wo'*!  prohibii  the 
•("V  erther  (krecHy  or  ndlrecHy.  of  any  other  consideration  to  s  »ads  (ranaackori 

"•pu/afton  tifmctta  14  CFR  Ptf\  93.  Subpan  K. 
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Petitions  for  Rulemaking — Continued 


OoKnption  of  me  petition 


Petitioners  raaaon  lor  ana  The  purpose  is  to  «l(ow  new  entrants  and  growing  mcumbents  a  limited  opporturaly 
to  antar  and  grow  at  Hign  Density  Airports  while  also  recognizing  ttie  interests  of  irwumberX  «r  earners  Soch 
an  opportunity  does  not  reaksticaMy  exist  under  the  current  a«lirw  sctMdutng  comnMa*  |>m.»as  Ttsa  propoa^ 
a  iriended  as  an  anernanve  to  tf>a  100  pon»nt  grandtathenng-6uy/sell  proposal  containad  in  Notice  84-6, 
Docxet  24'05  RequiTKig  earners  to  purchase  a  scarce  resource  from  the»  competitors  wtio  received  \tm 
rescurce  tor  free  is  fugtwy  mequitabie  particularly  wfien  purchasing  the  resource  •  the  on(y  Mtaly  maana  o< 
obtaining  it  The  proposal  retains  substantial  grandtathenng  m  recognition  ol  the  exiannve  dnrt^itiona  wtuch 
would  result  if  al  slots  were  subiecl  lo  ledsmbution  The  proposed  redistribution  should  introduce  flexibility 
into  the  system  wittyxit  the  harmful  effects  of  a  buy-seH  mechanism,  particularly  whan  caniara  are  allowad  to 
trade  slots  on  an  mter-airporl  basis  as  Republic  has  proposed 

nep<*iic  IS  not  wedded  to  the  specific  percentages  or  mechanics  of  its  proposal;  ralhor.  it  is  corKemed  that  the 
FAA  has  not  prevKJusty  consuJeied  or  given  interested  parties  any  opportunity  lo  commani  tormaVy  on  an 
alternative  allocation  concept  to  thai  proposed  m  Notice  84-6. 

Under  Republic  s  proposed  redisinbution  mechanism,  each  incumbent  earner  naving  more  than  12  slots  at  a 
givan  airport  wouW  put  up  5  percent  ol  those  slots  lor  redBtnbudon  at  the  annual  redMttwIion  aesMon 
administered  try  the  airiine  schaAjling  committee  lor  thai  airport  No  mcumbent  camer  would  be  ivqurad  to 
relinquish  m  the  aggregate  more  than  10  percent  of  the  slots  it  held  at  a  given  airport  as  of  the  dale  of  the 
*»l  annual  redistnbution  session  The  5  percent  (rounded  to  the  naareet  even  number)  which  each  earner 
would  annually  reimquish  would  be  aetermmw  by  tottery  All  incumbents  and  'new  entrants"  (camera  not 
serving  itie  airport  and  having  the  necessary  CAB  authonty  and  FAA  certificate  as  of  the  data  of  the 
redistnbution  sassreni  would  have  their  names  placed  on  a  kst  on  a  ranliing  determined  by  random  tottery 
Fifty  percent  of  the  slots  to  be  redistributed  would  then  be  selected  by  new  enfrwits  arKl  mcumbeott  having 
12  c  'ewer  stots  at  the  airport,  m  the  order  of  thaw  ranking  on  the  list.  A  camer  »(ould  select  2  slots  at  a  time 
but  no  more  Ihar  4  slots  lolal  during  this  firsi  phase  ol  the  redistnbution.  Dunng  the  second  phaae  of  the 
redietTftiution.  the  i-emaining  50  percent  of  the  slots  plus  slots  not  salactad  dunng  m*  first  phaaa  would  ba 
redietnbutad  to  new  entrants  and  all  incumbents  m  (he  order  of  their  rankings  on  the  lisl  Owners  would  select 
2  slots  at  a  time 


|KR  Doc  •4-25024  Filed  9-20-M.  8:45  anil 


14  CFR  Part  39 

[  Docket  No.  •4-CE-27-AD) 

Airworthiness  Directives;  Piper  PA-20, 
PA-22,  PA-23,  PA-24,  PA-25,  PA-36, 
PA-44  Series  and  All  IModels  PA-30, 
PA-31P  and  PA-39  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Riilemakinc 

(NPRM). 


SUMMARY:  This  .Notice  proposed  to 
adopt  a  new  Airwothiness  Directive 
(AD),  applicable  to  Piper  PA-20,  PA-22. 
PA-23,  PA-24.  PA-25,  PA-36,  PA-44 
series  and  all  Piper  Models  PA-30,  PA- 
31P  and  PA-39  airplanes.  This  AD 
would  require  installation  of  a  brake 
operation  warning  placard.  A  ground 
operation  accident  occurred  because  the 
pilot  improperly  operated  the  brake 
system.  This  action  will  assure  that  the 
pilot  is  informed  on  proper  brake 
operation. 

DATES:  Comments  must  be  received  on 
or  before  November  15,  1984.. 
ADDRESSES:  Piper  Aircraft  Corporation 
Service  Bulletin  No.  771,  dated  May  19, 
1984,  concerning  this  AD  may  be 
obtained  from  Piper  Aircraft 
Corporation.  Lock  Haven,  Pennsylvania 
17745.  or  the  Rules  Docket  at  the 
addresses  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  84-CE-27- 


AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Tunjian.  Airframe  Section, 
ANE:-170,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Valley  Stream,  New  York 
11581;  Telephone  (516)  791-6427. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submittted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  recieved.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  fo  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention  Airworthiness  Rules  Docket 
No.  84-CE-27-AD,  Room  1558.  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Discussion 

An  accident  occurred  involving  a 
Piper  Model  PA-23  airplane.  The  pilot 
set  the  airplane  parking  brake  and 
routinely  started  the  engines.  After 
starting  the  engines,  he  discoverd  that 
the  airplane  was  rolling  toward  an 
unattended  airplane.  The  pilot  reported 
that  he  stood  on  his  toe  (wheel)  brakes 
while  he  attempted  to  reset  the  parking 
brake,  but  no  effective  braking  was 
realized.  The  Piper  Model  PA-23 
airplane  collided  with  the  other 
airplane.  Investigation  of  the  wheel 
brake  system  of  the  Piper  Model  PA-23 
airplane  found  that,  because  of  the 
inherent  characteristics  of  the  system, 
no  braking  will  occur  if  the  brakes  are 
applied  while  the  parking  brake  handle 
is  pulled  and  held.  This  arrangement 
was  found  to  be  common  to  numerous 
Piper  model  airplanes.  The  manufacturer 
issued  Service  Bulletin  No.  711,  dated 
May  19. 1984,  which  provides 
instructions  for  the  installation  of  a 
placard  on  the  pilot's  instrument  panel 
warning  against  using  improper 
procedures  in  applying  the  parking 
brake. 
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Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  PA-20, 
PA-22,  PA-23,  PA-24.  PA-25,  PA-36. 
PA^4  series  and  Models  PA-30,  PA-31P 
and  PA-39  airplanes  of  the  same  design, 
the  AD  would  require  installation  of  the 
aforementioned  warning  placard  on 
these  airplanes.  The  FAA  has 
dotermined  there  are  approximately 
29,noo  airplanes  affected  by  the 
proposed  AD.  The  cost  of  installing  the 
placard  requested  by  the  proposed  AD 
is  estimated  to  be  $3  per  airplane.  The 
total  cost  is  estimated  to  be  $87,000  to 
the  private  sector.  The  cost  of 
compliance  with  this  AD  on  each 
airplane  is  so  small  that  it  will  not  have 
a  significant  financial  impact  on  any 
small  entities  owning  these  airplanes. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  major  rule  under  the  provisions  of 
Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulation  (14  CFR  39.13)  by  adding  the 
following  new  AD: 

Pip«r.  Applies  to  PA-20  series  (S/Ns  20-1 
and  up).  PA-22  series  (S/Ns  22-1  and  up). 
Models  PA-2.1/PA-23-160  (S/Ns  23-1  and 
up),  Pa-2.V25  (S/Ns  27-1  and  up).  PA-24.  PA- 
24-250/f:60  (S/Ns  26-1  and  up).  PA-25.  PA- 
25-235/^60  (S/Ns  25-1  and  up).  PA-30  {S/Ns 
30-1  and  up).  PA-39  (S/Ns  39-1  and  up).  PA- 
31P  (S/Ns  31P-1  and  up).  PA-36-285;3(J0  (S/ 
Ns  36-736001  and  up),  PA-36-375  (S/Ns  36- 
7802001  and  upl,  PA^M-180  (S/Ns  44-7995001 
and  up),  and  P.^-44-180T  (S/Ns  44-8107001 
and  up)  airplrines  certificated  in  any 
category. 

Compliance:  Required  within  100  hours 
time-in-service  after  the  effective  dale  of  this 
AD.  unless  already  accomplished. 

To  insure  proper  brake  operation 
.•(Ccamp'i<sh  the  following: 

(a)  Install  a  Piper  Part  Niimber  81090-02 
placard  in  a  central  location  on  the  pilot's 
instrument  panel  in  full  view  of  the  pilot 

(b)  The  airplane  may  be  flown  in 
accordance  wuh  FAR  21.197  to  a  location 
where  the  AD  may  be  accomplished. 


(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Mar.ager.  New  York  .Aircraft  Certification 
Office.  FAA,  New  England  Region.  181  South 
Franklin.  Valley  Stream,  New  York  11581, 
telephone  (516)  791-6680. 

Fhper  Aircraft  Corporation  Service  Bulletin 
No.  771.  dated  May  19.  1984.  covers  the 
subject  matter  of  this  AD 

(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
13,54(8],  1421  and  1423);  49  U.S  C.  ia6(g) 
(Revised,  Pub.  L.  97-449.  January  12, 1983): 
§  11.85  of  the  Federal  Aviation  Regulations 
(14  CFR  Sec.  11.85)1 

Issued  in  Kansas  City,  Missouri,  on 

Si"ptt>mberl3.  1984 

fohn  EL  Shaw, 

Actirg  Director.  Central  Region. 

|FR  Doc  84-2S026  Filed  9-20-M.  8:4S  amj 
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14  CFR  Part  23 

Draft  Advisory  Circular  on  Human 
Exposure  to  Impact;  and  a  Preview  of 
the  Agency's  Crash  Dynan>ics 
Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Notice  of  intent  to  issue  an 
Advisory  Circular;  and  outline  of  the 
agency's  crash  dynamics  program. 

summary:  The  FAA  has  prepared  an 
Advisory  Circular  that  provides 
reasonable  estimates  of  impact  injury 
criteria  for  humans.  The  Advisory 
Circular  is  the  first  result  being 
announced  from  the  agency's  crash 
dynamics  engineering  and  development 
program.  In  addition,  the  FAA  gives  a 
preview  of  its  intentions  to  issue 
guidance  material  regarding  analytical 
methods  to  estimate  the  likely  response 
of  human /seat  restraint  systems  in  a 
"survivable"  impact  and  intentions  to 
establish  state-ofthe-art  seat  and 
occupant  restraint  system  design 
standards.  This  is  the  beginning  of  an 
effort  which  will  progressively  disclose 
the  results  of  several  years  of  research; 
it  gives  the  general  public,  especially  the 
aviation  industry,  an  opportunity  to 
participate  in  the  development  of  rules 
and  guidance  material  that  will  affect 
the  future  crashworthy  design  of  civil 
aircraft  and  appliances,  especially  seats 
and  occupant  restraint  systems. 
DATES:  Commenters  must  identify  file 
number  21-XX  (AAC-119)^nd 
comments  must  be  received  on  or  before 
December  31.  1984. 
ADDRESS:  Send  all  comments  on  the 
draft  Advisory  Circular  to;  Technical 
Analysis  Branch,  AWS-120,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — File  No.  21-XX  (AAC- 


119).  Federal  Aviation  Administration. 
800  Independence  Avenue.  SW.. 
Washington,  D,C.  20591. 

Or  deliver  comments  to;  Room  335D. 
800  Independence  Ave.,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Mr.  Arthur  J.  Hayes,  Technical  Analysis 
Branch,  AWS-120,  Telephone  (202)  426- 
8374. 

Comments  received  on  the  draft 
Advisory  Circular  and  the  agency's 
crash  dynamics  program  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  in  Room  335D,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC.  20591,  between  8:30 
am.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION:  The 

agency's  well-documented  crash 
dynamics  engineering  and  development 
program.,  which  has  as  a  goal  an 
increased  occupant  protection  level  in  a 
survivable  impact,  has  reached  a  stage 
of  development  where  if  is  appropriate 
to  solicit  formal  public  comments  on  the 
initial  results  of  this  program. 

This  annoncement  is  the  first  of  at 
least  four  planned  announcements 
which  will  progressively  request 
comments  on  available  results  of  the 
agency  s  crash  dynamics  engineering 
and  development  program.  This 
announcement  presents  the  overall 
structure  of  the  crash  dynamics  program 
and  makes  available  for  public  comment 
a  draft  Advisory  Circular  on  human 
impact  injury  criteria.  Subsequent 
announcements  will  address  aircraft 
crash  scenarios,  analytical  modeling 
techniques,  and  the  agency  s  direction 
and  intent  with  respect  to  potential 
regulatory  action  and  Technical 
Standard  Orders  (TSO). 

It  is  recognized  that  each  category  of 
civil  aircraft  could  possess  differing 
impact  dynamics  characteristics  and 
these  differences  will  be  addressed  in 
subsequent  related  announcements.  This 
announcement  deals  with  generic  issues 
which  are  believed  applicable  for  all 
categories  of  civil  aircraft. 

Crash  Dynamics  Program 

The  elements  of  the  agency's  crash 
dynamics  engineering  and  development 
'program  and  program  logic  are 
addressed  herein.  The  agency's  crash 
dynamics  program  has  been  structured 
to  develop  the  technical  data  base  and 
methodologies  necessary  to  assess  the 
dynamic  impact  environment  and 
occupant  survivability  characteristics  of 
civil  aircraft.  The  technical  data  base 
includes  elements  such  as  the 
quantification  of  the  impact 
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characteristics  of  current  aircraft,  the 
development  of  analytical  modeling 
techniques,  full  scale  component  and 
aircraft  impact  testing,  the  assessment 
of  human  impact  injury  criteria,  and 
most  importantly,  the  analysis  and 
correlation  of  all  the  above  data 
elements  to  develop  updated  industry 
design  standards.  It  is  noteworthy  that 
the  completion  of  any  one  data  element 
in  the  agency's  crash  dynamics  program 
will  not  by  itself  constitute  the 
justification  for  any  regulatory  change 
proposal.  The  FAA  will  place  each 
program  data  element  in  its  proper 
perspective,  and  only  after  a  complete 
analysis  of  the  comprehensive  technical 
data  base  and  assessment  of  public 
comments  on  that  element  can  any 
regulatory  proposal  be  considered. 

The  current  crash  dynamics 
engineering  and  development  program, 
depicted  generically  in  Figure  1,  and  in 
an  expanded  form  for  transport 
airplanes  in  Figure  2.  is  a  joint  FAA/ 
National  Aeronautics  and  Space 
Administration  (NASA)  effort  supported 
by  extensive  industry  participation 
(Reference  14).  A  systems  analysis 
approach  is  used  wherein  the  crash 
event  itself  is  directly  related  to  the 
airframe/occupant  response  and  an 
established  performance  criteria.  The 
systems  analysis  concept  recognizes  the 
importance  of  rationally  considering  all 
of  the  technical  disciplines  in  the 
development  of  industry  state-of-the-art 
design  standards  so  those  standards  can 
be  achievable  and  will  provide  an 
increased  occupant  protection  level  in  a 
survivable  impact. 

A  key  element  included  in  the  crash 
dynamics  program  is  the  development, 
and  more  importantly,  the  correlation  of 
analytical  methods  with  full-scale 
testing  since  it  is  recognized  that  every 
new  aircraft  cannot  be  evaluated  by  a 
full-scale  impact  test.  Past  engineering 
and  development  programs  did  not 
always  incorporate  parallel  full-scale 
test  and  analytical  efforts  but  were 
mainly  full-scale  test  oriented. 
Consequently,  the  results  were 
applicable  only  for  a  particular  crash 
event  and  aircraft  configuration. 
Analytical  tools  were  unavailable  to 
assess  other  crash  events  or  aircraft 
configurations.  The  current  crash 
dynamics  program  includes  integrated 
full-scale  test  and  analytical  methdology 
development/correlation  efforis  and  is  ' 
expected  to  provide  the  means  to 
predict  the  impact  characteristics  of 
current  and  future  aircraft 
configurations  for  a  range  of  crash 
events.  These  validated  analytical  tools 
will  then  be  available  for  use  in  the 
early  stages  of  aircraft  development  and 


can  be  used  to  assess  the  occupant 
protection  system  design  features  of 
those  aircraft. 

A  brief  status  of  some  of  the  major 
program  elements  follows.  These  items 
are  expanded  later  in  this 
announcement. 

•  Representative  civil  aircraft  impact 
characteristics  and  crash  scenarios  have 
been  established  and  are  being  further 
evaluated  for  quantification. 

•  A  review  of  the  current  impact 
dynamics  analytical  methods  has  found 
that  significant  improvements  have  been 
made  in  recent  years  aided  by  increased 
digital  computer  capabilities.  The 
current  impact  dynamics  analytical 
methodologies  developed  for  small 
airplane  and  helicopter  applications  are 
being  expanded  and  further  developed 
for  transport  airplane  applications  and 
these  tasks  are  in  progress. 

•  A  comprehensive  component  and 
full-scale  impact  test  program  has  been 
nearly  completed  to  provide  the 
necessary  data  base  for  correlation  with 
the  developing  analytical 
methodologies. 

•  Acceptance  levels/performance 
criteria  have  been  evaluated  and  are  the 
subject  of  a  draft  Advisory  Circular 
regarding  human  impact  injury  criteria 
announced  herein. 

•  Completion  of  the  agency's  planned 
crash  dynamics  engineering  and 
development  program  and  the 
comprehensive  analysis  of  the  resultant 
data  base  should  provide  the  means  to 
establish  industry  state-ofthe-art  design 
standards,  to  assess  the  adequacy  of  the 
current  regulatory  requirements,  and  to 
establish  related  aircraft  regulatory 
requirements  where  deemed  necessary. 

Crash  Scenarios  Development 

The  evaluation  of  the  impact 
characteristics  of  civil  aircraft  was  one 
of  the  first  tasks  in  the  agency's  crash 
dynamics  engineering  and  development 
program.  That  evaluation  defined  the 
scope  of  the  engineering  and 
development  program  and  led  to  the 
definition  of  various  crash  scenarios. 
These  crash  scenarios  are  key  elements 
for  they  define  the  potential  design 
envelopes  that  must  be  known  prior  to 
initiating  any  full-scale  aircraft  impact 
test  programs  or  developing 
methodologies  to  analyze  a  crash  event. 

A  comprehensive  evaluation  of  the 
transport  category  aircraft  accident  data 
files  of  domestic  and  foreign  aviation 
authorities,  manufacturers,  and 
miscellaneous  sources  representing  a 
period  of  20  years  of  operation,  has  been 
completed  with  the  purpose  of  defining 
representative  crash  scenarios.  These 
data,  which  are  available  for  public 
review,  are  currently  being  further 


analyzed  by  the  FAA  to  quantify  crash 
scenarios  so  they  may  become  the  basis 
of  future  design  objectives. 

Comparable  undertakings  are  ongoing 
for  small  airplane  and  rotorcraft.  In  fact, 
the  General  Aviation  Safety  Panel  in 
conjunction  with  the  general  aviation 
community  has  made  use  of  much  of  the 
FAA/NASA  analyfical  methodology  and 
full-scale  impact  test  results  in 
formulating  a  dynamic  test  criteria 
applicable  for  small  airplane  seats.  The 
General  Aviation  Safety  Panel  has 
submitted  a  recommendation  that 
rulemaking  action  be  initiated  to 
incorporate  a  dynamic  test  criteria  for 
small  airplane  seats  in  Federal  Aviation 
Regulations  (FAR)  Pari  23  (14  CFR  Pari 
23).  The  content  of  that  recommendation 
will  be  analyzed  by  the  FAA.  and  the 
results  of  the  agency's  analysis  will  be 
the  subject  of  a  future  announcement  in 
the  Federal  Register. 

The  current  crash  scenario  studies 
have  revealed  that  the  prevention  of 
both  impact  injuries  and  post  impact 
fires  must  be  considered  to  achieve 
improved  occupant  survivability  in 
survivable  crash  events.  The  agency's 
overall  crashworthiness  program  is 
structured  to  consider  both  of  these 
tasks.  The  agency's  crash  dynamics 
program  discussed  herein  addresses  the 
prevention  of  impact  injuries.  The  post 
impact  fire  issue  is  the  subject  of 
another  parallel  FAA  engineering  and 
development  program. 

Analytical  Methods 

The  development  and  correlation  of 
analytical  methods  with  the  integrated 
full-scale  impact  tests  are  the  keystones 
of  the  agency's  crash  dynamics 
engineering  and  development  program 
for  the  establishment  of  updated 
industry  design  standards;  and  methods 
of  demonstrating  compliance  with  those 
standards  may  be  dependent  on  the 
available  analytical  tools. 

The  agency  intends  to  develop  and 
dessiminate  to  the  aircraft  industry  the 
analytical  tools  which  may  be  used  to 
analyze  a  crash  event.  The  development 
of  high  speed  digital  computers  and 
advanced  analyfical  methods  jointly 
provide  the  analytical  tools  required  to 
perform  a  quantitative  evaluation  of  a 
crash  event. 

The  development  of  analytical 
methods  is  essential  to  meet  two  crash 
dynamics  program  goals. 

The  primary  goal  is  the  establishment 
of  updated  industry  design  standards 
and  their  respective  regulatory 
requirements.  To  establish  design 
standards  it  is  essential  to  understand 
the  mechanics  and  interrelationship  of 
the  crash  event,  the  aircraft  structure/ 
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furnishings,  and  the  occupants. 
Analytical  methods  provide  cost 
effective  means  to  evaluate  the  myriad 
variations  in  crash  events,  airframe 
structural  differences,  and  occupants' 
responses  to  those  variables  that  must 
t^e  evaluated  to  develop  meaningful 
design  standards  which  will  meet  the 
goal  of  improving  occupant  survivability 
to  a  crash  event.  It  is  envisioned  that 
analytical  parametrical  studies, 
supported  and  validated  by  the  full- 
scale  impact  tests,  will  be  "the  means  by 
which  the  FAA  will  develop  those 
design  standards.  Some  preliminary 
analytical  studies  have  been  completed 
and  the  final  analytical  iterations  will  be 
started  after  completion  of  the  full-scale 
tests  and  their  correction  with  the 
analytical  methodologies. 

Secondly,  these  analytical  tools  may 
also  be  used  to  assess  the  impact 
characteristics  of  an  aircraft/occupant 
protection  system  in  the  early  design 
stages  of  the  aircraft  by  providing  5ie 
capability  of  directly  relating  the  crash 
event  to  an  occupant's  response  to  that 
event  and  to  resp^fctive  acceptance/ 
performance  criteria.  This  analytical 
capability  provides  a  means  to  access 
an  aircraft/occupant  protection  system 
early  in  the  design  of  that  system  and 
.  then  facilities  modification  of  the  system 
that  may  be  necessary  to  comply  with 
any  amended  regulatory  requirements. 

Two  of  the  best  examples  of  current 
impact  dynamics  analytical  methods 
being  evaluated  for  application  to  civil 
aircraft  are  digital  computer  programs 
KRASH  and  DYCAST. 

Program  KRASH  is  a  well- 
documented  hybrid  three  dimensional 
mathematical  modeling  technique  which 
has  been  used  extensively  by  the  FAA 
Technical  Cenler.  contractors,  and  the 
U.S.  Army  in  evaluating  the  impact 
characteristics  of  small  airplane  end 
helicopter  structures  (References  5.  6. 
and  7). 

Program  DYCAST  is  a  dynamic 
nonlinear  finite  element  program  being 
developed  by  the  Grumman  Aerospace 
Corporation  as  part  of  a  joint  .NASA/ 
FAA  program  in  small  airplane 
crashworfhiness  (Reference  9). 

These  analytical  impact  dynamics 
computer  prog:>ims  can  be  used  to 
obtain  the  overall  aircraft  response  to  a 
crash  event. 

The  final  goal  of  an  analysis  of  a 
crash  event  is  the  determination  of  the 
occupants"  responses  and  their 
respective  potentials  for  injury.  The 
FAA  also  participated  in  the 
development  of  seat/occupant  computer 
models  which  can  be  used  to  assess 
occupants'  responses  and  their 
respective  injury  potentials  in  a  crash 
event.  Digital  computer  program 


SOMLA  (Reference  8)  has  been 
developed  and  validated  for  that 
purpose  and  is  now  believed  user  ready 
as  a  design  tool  for  small  airplane  seats. 
An  expanded  version  of  digital 
computer  program  SOMTA  i8  currently 
being  developed  for  application  to 
transport  airplane  seats. 

Near  term  impact  analysis  of  civil 
aircraft  will  most  likely  use  a 
combination  of  the  models  discussed 
herein.  Further  development  of  »he 
impact  dynamics  analytical 
methodoligies  by  industry,  combined 
with  the  next  generation  of  high  speed 
digital  computers,  should  greatly 
advance  this  newly  developing 
technology. 

The  FAA  intends  to  use  impact 
dynamics  analytical  techniques  in  its 
assessment  and  development  of  any 
industry  state-of-the-art  design 
standards  and  respective  regulatory 
requirements.  A  subsequent 
announcement  planned  for  the  Spring  of 
1985  will  be  published  in  the  Federal 
Register  and  will  further  discuss  the 
subject  of  impact  dynamics  analytical 
techniques.  That  announcement  will 
also  request  public  comments  on  a  draft 
Advisory  Circular  that  will  provide 
guidance  regarding  the  application  and 
limitations  of  impact  dynamics 
analytical  techniques. 

FuU-Scale  Impact  Tests 

A  series  of  component  and  full-scale 
aircraft  impact  tests  has  been  included 
in  the  agency's  overall  aircraft 
crashworthiness  engineering  and 
development  program.  The  full-scale 
impact  tests  are  joint  FAA/NASA/ 
Department  of  Defense  efforts  with 
extensive  industry  participation. 

The  impact  test  specimens  were 
typically  instrumented  with  an  array  of 
accelerometers.  load  cells,  displacement 
transducers,  and  phot(.graphic 
equipment  necessary  to  record  the 
impact  environment  experienced  by  the 
airframe,  occupants,  and  major  interior 
components.  These  data  art  being  used 
in  an  effort  to  validate  the  impact 
dynamics  analytical  tools  under 
development  (References  10, 11,  12.  and 
13). 

The  full-scale  impact  tests,  which  are 
an  experimental  means  of  obtaining 
crash  pulse  data,  provide  quantitative 
data  which  have  been  used  to 
demonstrate  the  predictive  capability  of 
the  impact  dynamics  analytical  tools  by 
correlating  test/analytical  fuselage  and 
cabin  floor  responses.  Measured  cabin 
floor  pulses  and  passenger  seat/ 
occupant  response  data  have  also  been 
used  to  assess  the  validity  of  the 
airframe/floor  interface  and  seat/ 


occupant  mathematical  models  under 
development. 

The  FAA  believes  that  the 
combination  of  passenger  seat  dynamic 
tests,  the  fuselage  section  drop  tests, 
and  the  full-scale  impact  tests  included 
in  the  crash  dynamics  engineering  and 
development  program  have  provided  a 
comprehensive  experimental  data  base 
which  has  had  a  synergistic  effect  in  the 
development  of  the  impact  dynamics 
analytical  tools. 

Acceptance  Levels/ Performance  Criteria 

A  definition  of  acceptance  levels/ 
performance  criteria  is  required  to  judge 
the  impact  characteristics  of  an  aircraft/ 
occupant  protection  system.  The 
establishment  of  human  impact  injury 
cntena.  which  may  be  used  to  form 
bases  for  acceptance  levels/ 
performance  criteria,  was  one  of  the 
more  challenging  tasks  facing  the  FAA. 
A  general  misconception  is  the  belief 
that  injury  criteria  for  humans  exposed 
to  impact  are  well  defined  and  that  the 
aviation  community  is  not  making 
proper  use  of  this  well-defined  data.  In 
reality,  the  FAA  finds  that  there  is 
limited  knowledge  in  this  area.  Most 
human  tolerance  data  were  obtained 
from  tests  which  used  young  healthy 
male  military  volunteers  and  restraint 
systems  typical  of  those  found  on 
military  aircraft  ejection  seats.  While 
such  tolerance  studies  have  been 
invaluable  in  demonstrating  the 
operational  feasibility  of  military 
systems  (usually  involving  ejection  from 
high  speed  aircraft),  they  are  of  only 
limited  usefulness  in  the  present  effort. 
The  volunteer  subjects  were  not 
representative  of  the  population 
involved  in  civil  aviation  which  includes 
large  numbers  of  females  and  older 
people,  the  restraint  systems  were  not 
representative  of  the  relatively  simple 
systems  acceptable  for  civil  aircraft 
operations,  and  most  im.po.'-tantly,  the 
tolerable  (non-injury)  endpoin's 
established  by  voluntary  exposure  to 
impact  have  limited  application  for  the 
performance  assessment  of  systems 
intended  to  reduce  fatal  injuries  in 
survivnble  impacts. 

It  IS  recognized.  howe\  er.  that  a 
wealth  of  data  exists  which  describes 
injury  criteria  found  useful  in  the 
performance  assessment  of  occupant 
protective  equipment  in  severe  impacts. 
These  data  have  been  applied 
successfully  to  improve  occupant 
survivability  and  injury  reduction 
characteristics  of  automobiles  that  use 
restraint  s\s'ems  similar  to  those  in  civil 
aircraft.  These  data  have  been 
reviewed;  and  the  most  significant  have 
been  assembled  citing  their  application 
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and  limitations  in  the  draft  Advisory 
Circular  which  is  a  part  of  this 
announcement. 

Design  Standards/Regulatory  Intent 

The  agency's  crash  dynamics 
engineering  and  development  program, 
as  described  herein,  is  a  comprehensive 
effort  which  considers  in  concert  all  of 
the  technical  disciplines  that  are 
required  to  assess  the  impact 
characteristics  of  an  aircraft/occupant 
protection  system. 

All  key  program  elements  intrinsically 
possess  a  two-way  interface.  This 
interface  provides  cross-check  paths 
between  key  program  elements.  The 
planned  interrelationship  assures  that 
all  analytical  methods  are  correlated 
with  one  or  more  full-scale  tests  and 
that  all  key  elements  are  rationally 
related  to  adjoining  elements. 

Completion  of  the  agency's  crash 
dynamics  program  and  subsequent  data 
correlation,  which  will  be  the 
culmination  of  several  years  of  reserch, 
should  lead  to  the  establishment  of 
updated  industry  design  standards  and 
analytical  methodologies  and  should 
assist  in  defining  future  engineering  and 
development  needs.  The  form  of  design 
standards  (Advisory  Circulars, 
handbooks.  TSO's,  etc.)  and  the  need  for 
any  regulatory  action  will  be  dependent 
on  the  program  findings.  Any 
contemplated  regulatory  action  would 
be  based  on  a  comprehensive  analysis 
of  all  of  the  data  elements  (including 
public  comments)  and  would  be 
consistent  with  the  regulatory 
philosophy  and  policies  followed  in  the 
establishment  of  other  recent  industry 
state-of-the-art  design  standards  which 
were  related  to  newly  developed 
technology.  With  assistance  from  the 
aviation  industry,  it  is  also  envisioned 
that  any  newly  developed  impact 
technology  and  design  standards  will  be 


continuously  reviewed  for 
appropriateness  and  application. 

The  FAA  is  actively  analyzing  all 
program  data  elements  related  to  its 
crash  dynamics  engineering  and 
development  program.  Upon  completion 
.  of  that  analysis,  its  findings,  supported 
by  their  respective  data  elements  and 
their  relationship  to  any  proposed 
regulatory  direction,  will  be  announced 
in  the  Federal  Register  in  a  timely 
manner  as  they  become  available. 
Regulatory  requirements  for  seats  for  all 
aircraft  are  currently  being  assessed 
and,  where  deemed  necessary,  amended 
regulatory  requirements  will  be 
proposed  in  the  Spring  of  1985.  When 
the  regulatory  requirements  are 
proposed,  the  present  FAA  crash 
dynamics  program  will  be  completed. 
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Comments  Invited 

Although  the  FAA  welcomes 
comments  on  its  whole  crash  dynamics 
program  at  any  time,  the  FAA  plans  to 
m^ake  completed  elements  of  this  effort 
available  periodically  for  specific 
detailed  public  comment.  Interested 
persons  are  invited  to  comment  on  the 
draft  Advisory  Circular  and  crash 
dynamics  program  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commenters  should 
identify  Advisory  Circular  file  number 
21-XX  (AAC-n9)  and  comments  should 
be  submitted  to  the  address  specified 
above.  All  comments  received  on  or 
before  the  closing  date  specified  above 
for  comments  will  be  considered  by  the 
Director  of  Airworthiness  before  using 
the  final  Advisory  Circular. 

How  To  Obtain  Copies 

A  copy  of  the  draft  Advisory  Circular 
may  be  obtained  by  contacting  the 
person  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Washington.  D.C.,  on  September 
14,  1984. 

M.C.  Beard. 

Director  of  A  irwortbiness. 
|AC  21-XX  (AAC-119)) 

Subject:  Injury  Criteria  for  Human 
Exposure  to  Impact 

1.  Purpose.  This  advisory  circular 
describes  a  range  of  impact  trauma 
which  may  be  used  to  establish  bases 
for  acceptance  levels/performance 
criteria  in  the  evaluation  of  occupant 
survivability  characteristics  in  civil 
aircraft. 

2.  Related  Federal  Aviation 
Regulations  (FAR)  Sections.  Sections 
23.561,  23.785,  25.561,  25..563,  25.785. 
25.801,  25.803,  27.561,  27.785.  27.80-,, 
2n.551.  29  5G.1.  29.785,  29.801,  and  29.803. 

3  n,-  A; .V'c/  Reading  Material. 

a.  Aircraft  Crush  Survival  Design 
Guide.  (Volumes  I-V),  Simula  Inc.. 
US,^RTL-TR-7&-22(A-E),  Applied 
Technology  Laboratory,  U.S.  Army 
Research  and  Technology  Laboratories 
(AVRADCOM),  Fort  Eustis.  Virginia, 
23604.  1980. 

b.  Bioastronautics  Data  Book.  NASA 
SP-3006  National  Aeronautics  and 
Space  Administration,  W.Hshington,  D.C. 
20546,  1973. 

c.  Human  Tolerance  to  Impart 
Conditions  as  Related  to  Motor  Vehicle 
Design.  SAE  J885,  Society  of  Automotive 
Engineers,  Warrendale,  Pennsylvania 
15096.  April  19R0. 

d.  Whole  Body  Tolerance  to  Impact 
with  Lap  Belt-Only  Restraint,  Laananen. 
Simula.  Tempe,  Arizona  85282. 

e.  Human  Exposure  to  Impact  iv:th 
Two  Po;jt  (Laphelt)  and  Three  Point 


(Lapbelt  and  Diagonal  Shoulder  Belt) 
Restraint  Systems.  Chandler,  R.F.. 
Gowdy  R.V.,  Memorandum  No.  AAC- 
119-83-7,  Protection  and  Survival 
Laboratory,  Civil  Aeromedical  Institute, 
Mike  Monroney  Aeronautical  Center. 
Federal  Aviation  Administration. 
Oklahoma  City.  Oklahoma  73125. 
August  31, 1983. 

f.  Human  Survival  in  Aircraft 
Emergencies.  Yost,  C.A.,  Oates,  R.W., 
National  Aeronautics  and  Space 
Administration,  Washington,  D.C  20546, 
January  1969. 

g.  Proceedings  of  the  Stapp  Car  Crash 
Conference.  Society  of  Automotive 
Engmeers,  Warrendale,  Pennsylvania 
15096,  (published  annually  since  1966  by 
the  SAE  undpr  various  SP  numbers). 

h.  Impulse  Analysis  of  Airplane  Crash 
Data  v.ith  Consideration  Given  to 
Human  Tolerance.  Huey  D.  Garden 
(NASA  Langley).  SAE  830748.  Society  of 
Automotive  Engineers,  Warrendale. " 
Pennsylvania  15096,  April  1983. 

Note. — Initial  inquiries  for  any  reading 
material  in  this  paragraph  may  be  directed  to 
the  address  in  the  applicable  subparagraph. 

4.  Background.  The  scientific  study  of 
human  exposure  to  impact  began  during 
World  War  II  when  ejection  seats  were 
developed  for  high  speed  aircraft.  The 
work  of  Geertz  and  Ruff  in  Germany 
developed  basic  criteria  which  are  still 
in  use  today  for  evaluating  seat  and 
restraint  performance.  After  the  War. 
the  work  was  expanded  by  Stapp  and 
other  scientists  working  primarily  for 
the  military  services.  Eiband  provided  a 
concise  summary  of  this  early  work.  The 
concern  for  automobile  crash  safety 
which  developed  during  the  1950's  and 
igeO's  resulted  in  a  great  expansion  of 
studies  to  increase  impact  injury 
protection  offered  to  a  civil  population. 
Guidelmes  for  the  application  of  these 
studies'  findings  to  Army  heiiropters  is 
found  in  the  Aircraft  Crash  Survival 
Design  Guide;  and  for  automobiles,  in 
various  Society  of  Automotive  Engineers 
documents  and  in  the  Federal  Motor 
Vehicle  Safety  Standards.  The 
developments  can  also  be  followed  in 
the  Proceedings  of  the  Stapp  Car  Crash 
Conferences,  published  annually  by  the 
Society  of  Automotive  Engineers  since 
1966. 

5.  Definitions. 

a.  Human  Tolerance.  Whole  body 
human  tolerance  limits  result  from  tests 
with  voluntary  human  subjects  who  are 
exposed  to  increasingly  severe  impacts 
while  being  held  by  a  specific  seat  and 
restraint  system.  The  level  of  the 
imparts  is  increased  until  a  subject  feels 
that  further  tests  would  be 
unaccpptable.  Injury  is  seldom  the 
endpoint  for  such  tests,  but  when  injury 


occurs  it  is  often  accidental  and  has 
always  been  minor  in  nature.  Tolerance 
limits  from  such  testing  have  limited 
general  application  for  systems  intended 
to  protect  humans  against  serious  injury 
or  death  for  they  represent  a  voluntarily 
accepted  impact  level  and  not  an  impact 
level  representative  of  serious  injury  or 
death. 

b.  Injury  criteria.  Injury  criteria 
describe  the  trauma  limits  of  individual 
human  body  components.  These  are 
more  generally  applicable  to  a  variety  of 
impact  injury  protection  system  designs. 
To  provide  data  for  protection  against 
serious  injury  or  death,  biological 
surrogates  are  used  instead  of  human 
subjects  in  tests;  however,  correlation  of 
data  between  the  biological  surrogates 
and  living  humans  is  difficult.  Moreover, 
for  evaluating  the  performance  of  a 
protection  system,  an  anthropomorphic 
test  device  (ATD)  may  be  used  instead 
of  a  biological  surrogate,  and  the  ATD  is 
only  a  rudimentary  representation  of  the 
human  body.  Impact  injury  criteria 
should  be  expressed  in  parameters 
which  can  be  measured  on  an  ATD. 

c.  Anthropomorphic  Test  Device 

I  ATD).  An  ATD  is  a  dummy  used  m 
place  of  a  human  for  evaluation  of 
impact  in  jury  protection  systems.  While 
there  have  been  many  dummy  types 
manufacturered,  the  only  standardized 
adult  size  ATD  generally  available  in 
the  United  States  is  the  one  described 
by  49  CFR  572.  This  device,  commonly 
called  the  Part  572  dummy,  provides 
only  approximate  correlations  with 
humans,  and  considerable  resources  are 
being  expended  to  develop  better 
ATD's.  Impact  injury  criteria  determined 
using  biological  subjects  should  be 
expressed  in  parameters  which  can  be 
measured  on  an  ATD. 

6.  Discussion. 

a.  Goals. 

(i)  The  goal  of  this  advisory  circular  is 
to  provide  guidance  regarding  uscfjl 
human  impact  injury  data  which  ma\  be 
used  to  establish  bases  for  acceptance 
levels/performance  criteria  in  the 
evaluation  of  occupant  survivability 
characteristics  in  civil  aircraft.  The 
human  impact  injury  data  provided 
herein  are  neither  design  criteria  nor 
goals,  for  it  should  be  accepted  that 
impact  injury  protection  is  a  systems 
consideration  with  the  human  occupant 
as  only  one  element  in  the  system. 
Aircraft  designs  that  absorb  impact 
energy,  help  control  the  impact 
environm.ent,  maintain  adequate  living 
spgce,  provide  egress  pathways  for 
rapid  evacuation,  and  use  fire  resistant 
systems  to  provide  adequate  time  for 
egress  contribute  much  to  occupant 
survivability.  The  occupant  protection 
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system  elements,  which  are  closest  to  an 
occupant,  such  as  occupant/seat 
restraints,  equipment,  and  furnishings, 
play  a  major  role  in  injury  protection.  It 
is  the  proper  interaction  of  all  these  and 
related  elements  which  should  be 
a.ddressed  to  provide  improvement  in 
occupant  protection  against  injury, 
(ii)  The  goal  of  any  impact  injury 
protection  system  should  be  to  reduce 
the  level  of  injury  insofai  as  possible; 
from  fatal  to  non-life  threatening  to 
serious  to  minor  to  none.  The  extent  to 
which  progress  can  be  made  along  that 
chain  depends  on  many  factors: 

(A)  Personal  characteristics  (age,  sex. 
physical  condition)  of  the  occupant 
influence  the  ability  to  withstand  the 
force  of  impact; 

(B)  Restraint  system  design  details 
govern  the  placement  of  loads  on  the 
body  at  locations  and  at  levels  where 
loads  can  be  most  readily  taken; 

(C)  Orientation  of  the  impact  vector 
relative  to  the  occupant  governs  which 
components  of  the  body  are  most  highly 
stressed; 

(D)  A  seat,  which  can  provide 
distribution  of  load  over  the  body  and 
absorption  of  energy,  may  reduce  the 
stress  on  the  body; 

(E)  If  the  occupant/seat  restraint  does 
not  preclude  secondary  impact  of  an 
occupant  with  the  interior  of  a 
passenger  compartment,  then  the  ability 
of  the  cabin  interior  to  distribute  the 
impact  load  over  the  body  segments  and 
absorb  energy  influences  the  stress 
generatedon  the  body  from  secondary 
impact;  and 

(F)  Finally,  the  characteristics  of  the 
impact  pulse,  such  as  impact  velocity 
and  the  "shape"  of  the  time  history  of 
the  acceleration  (including  duration, 
maximum  levels,  effective  onset  rate, 
etc.),  influence  the  stress  in  the  body. 

b.  Whole  Body  Impact  Tolerance. 

(i)  Considering  the  many  factors 
influencing  the  ability  of  a  system  to 
protect  against  impact  injury,  any 
simple  statement  of  tolerance  should  be 
heavily  conditioned.  Eiband,  in  1959, 
attempted  to  compile  a  summary  of  the 
knowledge  existing  at  that  time  relative 
to  human  tolerance  to  impact  and 
attempted  to  present  it  in  a  simple  form. 
He  chose  to  represent  each  test  result  as 
a  point  on  a  log-log  plot  of  acceleration 
vs.  duration.  The  value  of  acceleration 
(or  deceleration)  chosen  for  this  point 
was  the  maximum  rfcceleration 
measured  in  the  test,  and  the  duration 
was  the  duration  of  that  maximum 
acceleration.  This  approach  was 
effective  at  that  time  because  most  of 
the  test  data  was  obtained  for  ejection 
seat  tests,  where  the  acceleration  pluse 
was  roughly  trapezoidal  in  shape,  and 
could  be  fairly  represented  by  duration 


and  magnitude  of  the  maximum 
acceleration:  however,  if  the  pulse  shape 
deviates  significantly  from  a  trapezoidal 
or  square  shape,  this  method  becomes 
ineffective.  For  example,  the  triangular 
pulse  shape  often  recommended  as 
representative  of  aircraft  crash 
deceleration  would  not  even  appear  on 
a  log-log  plot  since  the  peak 
deceleration  has  no  duration.  ALso,  a 
deceleration  pulse  with  a  superimposed 
short  duration  spike  would  be 
characterized  by  the  amplitude  and 
duration  of  the  peak  acceleration  of  the 
spike,  and  all  other  characteristics,  such 
as  velocity  change  or  energy,  would  be 
ignored.  Indeed,  such  a  pulse  would 
appear  to  be  no  different  than  a  pulse 
composed  only  of  the  spike.  This 
advisory  circular  will  retain  the  log-log 
format,  but  will  interpret  the  data 
according  to  a  method  recently  used  by 
the  Army  in  evaluating  energy  absorbing 
seat  performance.  This  method 
measures,  and  plots,  the  duration  of  all 
acceleration  levels  which  appear  in  the 
acceleration  pulse  of  the  test.  Thus  the 
test  is  represented  as  a  curve,  rather 
than  just  a  single  point  on  the  log-log 
plot.  A  series  of  tests  will  appear  as  a 
family  of  curves,  and  the  tangent  to 
those  curves  represents  an  envelope  of 
the  maximum  acceleration  and  duration 
of  maximum  acceleration  to  which  a 
human  was  exposed  in  the  test  series. 
While  this  provides  a  more  universal 
means  of  including  a  variety  of  pulse 
shapes,  it  cannot  consider  all  of  the 
factors  previously  mentioned.  Also, 
since  it  retains  the  log-log  tolerance 
format  originally  proposed  by  Eiband,  it 
suffers  from  the  same  possible 
misinterpretation  that  any  test  or  crash, 
which  can  be  plotted  within  the 
tolerance  curve,  is  tolerable  without 
regard  to  v#lacity  change. 

(ii)  The  voluntary  exposure  areas  of 
Figures  1  through  4  represent  the 
acceleration  levels  and  durations  which 
have  been  tolerated  by  volunteer  human 
subjects  using  the  restraint  concept 
indicated.  The  areas  titled  "low 
probability  of  life  threatening  injury"  in 
Figures  2  and  4  represent  accidental 
exposure  of  hu.mans  which  resulted  in 
reversible  injuries. 

c.  Impact  Injury  Criteria.  Of  more 
importance  for  evaluating  the 
performance  of  impact  injury  protection 
systems  are  measurements  which  can  be 
made  during  testing.  Historically, 
measurements  of  acceleration  have  been 
used  as  impact  injury  criteria,  but  these 
measurements  have  only  been  made 
popular  by  the  ready  availability  of 
accelerometers  rather  than  the 
significance  of  acceleration  as  a  factor 
in  injury.  In  short  duration  accelerations, 
such  as  occur  in  impacts  (less  than  0.02 


second,  for  example),  the  injury  limit  is 
body  structural,  and  this  limit  would  be 
expressed  better  in  terms  of  stress  or 
strain.  In  any  event,  it  should  be 
understood  that  there  are  no  universally 
accepted  handbook  values  for  impact 
injury  criteria  in  the  sense  that  there  are 
handbook  values  for  the  properties  of. 
materials  used  in  the  construction  of 
aircraft.  Injury  is  a  progressive 
occurrence,  and  the  rate  of  progression 
varies  with  a  number  of  factors  which 
have  not  yet  been  completely 
understood.  Also,  impact  injury  criteria 
are  not  design  criteria  in  the  sense  that 
they  can  be  used  during  the  design  of  an 
aircraft  in  the  same  manner  as  the 
properties  of  materials  are  used. 
Instead,  such  injury  criteria  must  be 
viewed  as  test  measurements  which  can 
be  used  to  determine  if  an  impact 
protection  system  is  likely  to  have 
achieved  some  level  of  success.  If  a 
minimum  level  of  protection  has  been 
established  by  regulatory  requirements, 
as  has  been  generated  by  the 
rulemaking  process  for  the  automotive 
industry  or  by  military  specifications  for 
defense  suppliers,  then  the  criteria  and 
methods  of  demonstrating  compliance 
with  those  criteria  are  defined.  In  the 
absence  of  such  a  definitive  process,  the 
responsibility  for  the  selection  of  injury 
criteria  pertinent  to  a  particular 
application  and  the  development  of 
appropriate  test  procedures  to 
demonstrate  that  the  injury  criteria  have 
been  met  falls  on  the  manufacturer  of 
the  system.  To  assist  in  this  effort,  the 
following  subparagraphs  summarize 
some  of  the  more  important  concepts  for 
injury  criteria  which  may,  depending  on 
the  application,  be  of  importance  in  the 
development  of  impact  injury  protection 
systems  for  civil  aircraft.  Other 
concepts,  as  well  as  arguments  for  and 
against  most  of  the  concepts  presented 
here,  can  be  found  in  the  literature. 

(i)  Head  Injury.  Injuries  to  the  head 
can  be  fractures  or  concussions.  The 
mechanism  of  injury  depends  on  the 
energy  of  the  impact,  the  rotational  and 
translational  movement  of  the  head 
relative  to  the  body,  the  characteristics 
of  the  impacted  surface  (area,  shape  and 
load  distribution  properties,  for 
example),  and  the  site  and  direction  of 
the  load  (force)  vector  relative  to  the 
head.  The  Wayne  State  University 
Concussion  Tolerance  Curve 
(WSUCTC),  proposed  by  Lissner,  et  al., 
in  1960,  forms  the  basis  for  most  current 
head  injury  criteria.  Gadd  devised  a 
weighted  impulse  criterion  to  define  a 
Severity  Index  (GSI)  to  represent  the 
W  SUCTC,  so  that  a  GSI  less  than  1000 
represented  the  limit  for  skull  fracture 
from  localized  impacts  against  a  hard 
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surface,  and  a  GSI  less  than  1500 
represented  a  concussion  injury  limit  for 
distributed  or  non-contact  blows  to  the 
head.  An  alternate  representation  of  the 
VVSUCTC,  suggested  by  Versace,  led  to 
the  Head  Injury  Criterion  (HlC) 


HIC    = 


<»       t    ) 


where  a(t)  is  the  time  his!nr\  of  thr 
acceleration  at  the  center  of  mass  of  the  head 
measured  with  a  system  having  a  frequency 
response  of  lOOOHz,  t,  and  h  are  the  initial 
and  Final  times  (seconds)  during  a  pulse 
interval,  and  a  value  of  1000  is  the  limit  for 
head  in)ury.  AJthough  usually  not  specified  m 
the  criterion,  this  limit  is  most  useful  with 
pulse  inter%als  not  greater  than  0.05  seconds. 

(ii)  Chest  Injury.  Upper  torso  injuries 
include  both  skeletal  and  soft  tissue 
injury  mechanisms.  Neathery  suggested 
that  chest  deflection  showed  good 
correlation  with  blunt  frontal  impacts 
and  recommended  a  sternal  deflection 
limit  of  75mm  for  representing  severe, 
not  life-threatening,  chest  injury  for  a  45 
year  old  mid-sized  male.  The  pnmary 
problem  with  a  deflection  measurement 
is  in  making  a  single  measurement 
which  is  descriptive  of  the  complex 
thorax  behavior  under  all  conditions  of 
impact.  The  same  problem  exists  with  a 
single  acceleration  measurement,  such 
as  used  in  limits  which  state  ".  .  .  shall 
not  exceed  60  g's  except  for  intervals 
whose  cumulative  duration  is  not  more 
than  3  milliseconds",  and  is 
compounded  by  the  difficulty  of 
correlating  an  acceleration 
measuren-.Lint  with  injury,  Eppinger 
suggesled  an  alternate,  easily  measured 
criteria,  shoulder  bell  load,  as  a  means 
of  predicting  thoracic  fractures  in 
cadaver  tests  (with  consideration  of 
cadaver  weight  and  age  at  death).  He 
suggested  that  a  5.8  to  6.7k.\  upper  torso 
diagonal  belt  force  would  produce  the 
minimum  average  number  of  fractures  in 
the  automobile  fatality  population  in  a 
13.4  m/s  frontal  crash  with  a  particular 
belt  restraint  system.  This  approach  is 
conditioned  by  the  understanding  that 
belt  loads  are  also  strongly  influenced 
by  belt  geometr\-.  a  factor  not 
represented  in  the  analysis. 

(iii)  Abdomma!  Injury:  The  clinical 
literature  provides  extensive 
documentation  of  the  serious,  life 
threatening  injuries  which  can  result 
from  b'unt  abdominal  trauma;  however. 


specified  in  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  208.  The 
HIC  requires  a  measurement  in  g's  of  the 
resultant  acceleration  at  the  center  of 
mass  of  the  head  to  be  inserted  into  the 
following  equation; 


-[ 


-.2  5 


ad)  dt 


<  1000 


max 


the  research  accomplished  to  date  to 
define  abdominal  injun,'  criteria  has 
been  limited,  and  no  practical  criteria 
have  evolved.  Thus,  considering  the 
potential  severity  of  abdominal  loading, 
the  only  suitable  recommendation  is  to 
avoid  applying  loads  to  the  abdomen.  In 
particular,  a  safety  belt  should  be 
designed  so  that  it  does  not  slip  from  the 
pelvis  to  the  abdomen, 
(iv)  Leg  Injury. 

(A)  Edriy  studies  by  Patrick,  ef  al., 
used  embalmed  cadavers  with  head, 
chest,  and  knees  striking  lightly  padded 
load  cells  during  sled  tests.  They 
concluded  that  a  load  of  6.2  kN 
represented  a  conservative  value  for 
overall  injury  threshold  for  the  patella- 
femur-pelviH  complex.  More  recent 
studies  by  Meivm.  et  al.,  using 
unembalmed  cadavers  and  an  impactor 
with  25mm  of  energy  absorbing  padding, 
indicated  a  t.hreshold  of  fracture  of 
13,3kN,  with  a  threshold  impactor 

.  momentum  of  180-220.\s  necessary  to 
cause  fracture.  The  current  limit 
specified  in  FMVSS  208  is  lOk.N  which  is 
suggested  as  being  appropriate  cri'ena 
in  aircraft.  These  studies  concerned 
impacts  which  were  essentially  in  line 
with  the  femur. 

(B)  Concentrated  loading  of  the 
patella  by  impactors  having  circular  or 
ring  shapes  less  than  lemm  in  dameter 
demonstrated  failures  as  low  as  2.5kN, 
with  patella  damage  varying 
dramatically  with  impact  velocity 

(C)  Transverse  loadi.ng  of  the  lower 
leg  was  reported  by  Young  to  result  in 
tibia  fracture  at  force  levels  from  4.45  to 
6  67kN.  Kramer,  et  al.,  found  a  50 
percent  fracture  limit  of  the  lower  leg  to 
he  between  3.3  and  4.4k.\,  depending  on 
the  diameter  of  the  impacting  cylinder. 

(v)  Spinal  Injury. 

(A)  Damage  to  the  vertebral  column, 
particularly  to  the  upper  lumbar  and 
lower  thoracic  segm.ents.  occurs 
frequently  where  severe  impact  force  is 
directed  parallel  to  the  spine.  Stech  and 
Payne  modeled  this  impact  as  a  single 


lumped-mass,  damped-spring  system, 
assuming  that  the  total  body  mass 
which  acts  on  the  vertebrae  to  cause 
injury  can  be  represented  by  one  rigid 
mass.  The  model  is  used  to  predict  the 
maximum  deformation  and  the 
associated  force  of  the  spring 
(representing  the  vertebral  column]  for 
an  input  acceleration-time  history 
measured  on  the  structural  seat  pan  of 
an  ejection  seat.  The  injury  criterion 
which  results  is  called  the  Dynamic 
Response  Index  (DRI).  DRl  limits  for 
uniaxial  spinal  compression  fractures  of 
military  aircrew  have  been  suggested  as 
follows: 

DRI  =^18.0  implies  less  than  5  percent 
risk  of  injury 

DRI  =  20.4  implies  less  than  20  percent 

risk  of  injury 
DRI  =  23.0  implies  greater  than  50 

percent  risk  of  injury 

While  the  DRI  has  been  successfully 
used  for  several  military  programs,  these 
programs  have  also  used  well  designed 
restraint  systems  to  avoid  bending  loads 
on  the  spinal  column  which  are  not 
always  possible  in  civil  systems. 
Moreover,  few  civil  aircraft  seats  have 
well  defmed  structural  seat  pans  on 
which  representative  accelerations  can 
be  measured.  In  an  attempt  to  overcome 
these  problems.  Chandler  conducted 
tests  using  a  modified  Part  572  ATD 
with  a  load  cell  inserted  into  the  pelvis 
at  the  base  of  the  rubber  "lumbar" 
cylinder  of  the  dummy.  He  found  that, 
under  a  variety  of  test  conditions  with  a 
m.ilitary  type  seat,  a  pelvic  compression 
load  of  6.7kN  correlated  with  a  DRI  of 
19.  indicating  a  lew  to  moderate  nsk  of 
injurj'.  Since  loads  from  the  restraint 
system  which  would  cause  sp'.nbl 
compression  would  most  likely  be 
reflected  in  an  increased  pelvic  load, 
this  measurement  may  have  more 
general  application  and  is  suggested  for 
use  in  aircraft. 

(B)  Models  which  are,  in  effect, 
limited  to  one  injury  indicator  for  spinal 
column  injury  cannot  predict  the 
complex  stress  distribution  which  exists 
in  this  complex  structure.  Several  more 
sophisticated  models  have  been 
suggested,  but  there  is  no  general 
consensus  cf  more  representative  injury 
criteria  In  any  event,  the  measurements 
which  can  be  made  during  a  test  will 
probably  limit  any  proposed  critena  to 
axial  and  shear  loa  Js  and  moments  and 
torque  in  practice. 

(vi)  Restraint  Effectiveness  end  Other 
Criteria.  There  are  several  other  criteria 
for  effective  protection  against  impact 
injury-  which  cannot  be  defined  by 
nu.T.erical  limits.  Among  the  more 
important  of  these  are; 
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(A)  The  restraint  system  should  be 
designed  to  encourage  its  frequent  and  - 
proper  use  by  an  occupant.  Restraints 
which  are  complex,  uncomfortable,  or 
unduly  restrictive  to  normal  operational 
functions  of  the  occupant  are  unlikely  to 
be  successful. 

(B)  Restraints  should  fit  the  size  range 
of  occupants  that  are  likely  to  use  the 
system.  Misfit  restraint  systems  can 
cause  injury;  for  example,  a  diagonal 
belt  which  bears  against  the  side  of  the 
head  can  promote  neck  injury  if  vertical 
impact  takes  place;  a  diagonal  belt 
which  passes  below  the  center  of  mass 
of  the  upper  torso-head-neck  complex 
may  allow  the  torso  to  rotate  out  of  the 
restraint  and  increase  the  potential  of 
either  impact  with  the  aircraft  interior  or 
injury  from  spinal  column  torque,  etc. 

(C)  Restraints  should  apply  loads  to 
the  body  areas  most  able  to  withstand 
the  loads  (i.e.,  pelvis  or  shoulders),  and 
should  not  move  from  those  areas  during 
the  impact. 

fD)  Seats  and  restraints  should 
distribute  their  load  over  a  maximum 
body  contact  area  to  reduce 
concentrated  load  on  the  body. 

(E)  The  seat  and  restraint  system 
should  provide  as  much  uniform  load 
distribution  to  the  body  as  possible  to 
limit  relative  displacement  of  the  body 
segments. 

(F)  Elasticity  of  elements  in  the 
restraint  and  seat  allows  body  motion 
and  can  increase  impact  severity.  For 
example,  long  lengths  of  restraint 
webbing  stretch  more  than  short 
webbing  lengths  and  allow  more 
occupant  motion. 


(vii)  Accepted  Injury  Criteria.  The 
following  documents  contain  injury 
criteria  and  test  procedures  which  have 
been  accepted  by  user  groups  and  have 
served  as  guidance  for  establishing 
similar  criteria  for  civil  aircraft  crash 
injury  protection  systems: 

(A)  Federal  Motor  Vehicle  Safety 
Standard  No.  201.  Occupant  protection 
in  interior  impact  (49  CFR  571.201), 
contains  criteria  for  head  impact  with 
instrument  panels  and  seat  backs. 

(B)  Federal  Motor  Vehicle  Safety 
Standard  No,  202,  Head  Restraints  (49 
CFR  571.202).  contains  criteria  for  head 
restraints  intended  to  reduce  neck  injury 
in  rear-end  collisions,  and  may  be 
apphcable  to  rear  facing  seat  head  rest 
design  in  aircraft. 

(C)  Federal  Motor  Vehicle  Safety 
Standard  No.  203.  Impact  protection  for 
the  driver  from  the  steering  control 
system  (49  CFR  571.203).  contains 
criteria  to  minimize  chest,  neck,  and 
facial  injuries  resulting  from  impact  with 
the  steering  control. 

(D)  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  Occupant  crash 
protection  (49  CFR  571.208),  contains 
criteria  for  the  head,  thorax,  and  upper 
legs  to  minimize  injury  in  an  automobile 
crash. 

(E)  Khlitary  Specification  58095(AV), 
General  Specification  for  Crashworthy, 
Non-Ejection,  Aircrew  Seat  System 
(MIL-&-58095(AV)),  contains' 
specifications  for  limiting  spinal  injury 
created  by  whole  body  vertical 
acceleration. 

(viii)  Suggested  Numerical  Values  for 
Aircraft  Use.  The  following 


subparagraphs  summarize  the  impact 
injury  data  that  are  suggested  herein  for 
use  in  assessing  the  performance  of 
impact  injury  protection  systems  in  civil 
aircraft.  It  is  not  intended  that  all  of  the 
suggested  performance  criteria  should 
be  sued  in  every  case  to  assess  each 
impact  injury  protection  system.  When 
regulatory  requirements  are  established, 
specific  performance  criteria  most  likely 
will  also  be  defined.  In  the  absence  of  a 
definitive  regulatory  requirement,  a 
manufacturer  should  select  appropriate 
performance  criteria,  develop 
appropriate  test  procedures  for  the 
particular  application,  and  demonstrate 
that  the  selected  performance  criteria 
have  been  met. 

(A)  Whole  body  tolerance — 

[1)  —  G,  (2  points  restraint)  Figure  1. 
[2]  +G,  (2  points  restraint)  Figure  2. 
(J)  -G>.  (2  points  restraint)  Figure  3. 
(4)  -G,  (3  points  restraint)  Figure  4. 

(B)  Head  injury— HIC  <  100  (tj-ti  < 
0.05  seconds). 

(C)  Chest  injury— Diagonal  shoulder 
belt  load— 7.8  Kn  (1,750  lb.). 

(D)  Abdominal  Injury— No  quantiative 
data  suggested. 

(E)  Leg  injury — 

(;)  In  line  with  femur— 10  kN  (2.250 
lb.). 

[2]  Patella  (concentrated  load)— 2.5 
kN  (560  lb.). 

[3]  Transverse  (lower  leg) — 4.45  kN 
(1.000  lb.). 

(F)  Spinal  injury — Pelvic  compression 
load— 6.7.  k.N  (1.500  lb.). 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFH  Part  73 

(MM  Docket  No.  83-1232;  RM-4569] 

FM  Broadcast  Station  in  Grass  Valley 
and  Chester.  CA 

aqency:  Federal  Communications 

Commission. 

action:  Withdrawal  of  Notice  of 

Proposed  Rulemaking. 


summary:  Action  taken  herein  denies 
the  request  of  Eric  R.  Hilding  to 
substitute  Channel  280A  for  Channel  255 
at  Chester,  California,  and  to  assign 
Channel  256  to  Grass  Valley,  California. 
The  assignment  at  Grass  Valley  could 
have  provided  that  community  with  its 
second  local  FM  assignment  (first  wide- 
area)  while  deleting  the  first  local 
allocation  at  Chester. 

address:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  njRTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjecta  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  S  73.202(b). 
Table  of  Assignments,  FM  Broadcast 
Stations,  (Grass  Valley  and  Chester. 
California)  MM  Docket  No.  83-1232.  RM- 
4569. 

Adopted:  September  12, 1984. 
Released:  September  18, 1984. 
By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  48  FR  53722.  published 
November  29, 1983.  seeking  comments 
on  the  request  of  Eric  R.  Hilding 
("Hilding"  or  petitioner")  to  substitute 
Channel  280A  for  Class  C  Channel  255 
at  Chester,  California,  and  the 
assignment  of  Channel  256,  as  a  Class  B. 
to  Grass  Valley,  California,  as  that 
community's  second  local  VM  allocation. 
Hilding  filed  comments  reaffirming  his 
intent  to  apply  for  the  channel,  if 
assigned.  Additionally,  he  filed  reply 
comments  addressing  his  continued 
support  for  the  reassignment  and 
suggesting  the  assignment  of  two  Class 
C2  channels  at  Chester.  Comments  in 
opposition  to  the  proposal  were  filed  by: 
Teresa  R.  and  Michael  E.  Worrall 
("Worralls"),  applicants  for  Channel  255 
at  Chester;  Nevada  County 
Broadcasters.  Inc.  ("Nevada  County"), 


licensee  of  Station  KNCO-FM  (Channel 
232A},  Grass  Valley;  and  Chester 
Coleman  ("Coleman"),  a  prospective 
applicant  for  Channel  255  at  Chester. 
Radio  Santa  Cruz  ("Santa  Cruz"), 
licensee  of  Station  KSCQ-FTvi,  Santa 
Cruz,  California,  filed  comments 
requesting  that  a  site  restriction  be 
imposed  on  Channel  256  at  Grass 
Valley,  if  assigned,  so  as  to  permit 
Station  KSCO-FM  to  proceed  with  its 
planned  modification  of  its  present 
facilities. 

2.  The  Notice  was  issued  on  the    • 
premise  that  Channel  255  at  Chester 
was  unapplied  for  since  its  inclusion  in 
the  FM  Table  in  September,  1982.'  The 
Worralls  state  in  their  opposition  that 
they  filed  an  application  (File  No. 
831026AH)  for  use  of  the  channel  at 
Chester  on  October  26, 1983.  six  days 
prior  to  the  adoption  of  the  instant 
Notice.  They  point  out  that  they  were 
the  party  which  sought  the  Chester 
assignment  and  their  interest  in  use  of 
the  channel  has  not  changed.  The  delay 
in  filing  their  application,  they  state, 
was  caused  solely  by  the  difficulty  in 
finding  a  suitable  transmitter  site  and 
that  they  filed  their  application  as  soon 
as  a  site  became  available.  They 
therefore  oppose  the  requested  deletion 
of  Channel  255  at  Chester,  which  they 
claim  will  provide  a  first  aural  service  to 
Chester  and  surrounding  communities. 

3.  Coleman,  in  his  opposition,  states 
that  he  is  interested  in  providing  FT^i 
service  to  the  Chester  area  and  is 
planning  to  file  an  application  for  use  of 
the  frequency.  He  goes  on  to  state  that 
due  to  the  terrain  of  the  area,  a  Class  A 
frequency  would  not  allow  use  of  an 
antenna  of  sufficient  power  and  height 
to  reach  the  population  located  in  the 
valleys  surrounding  Chester.  Nevada 
County  opposes  the  deletion  of  the 
Chester  assignment  as  the  Commission 
has  on  file  an  application  fc;  use  of  the 
frequency,  thereby  negati.ng  the  premise 
for  the  Notice  and  further  stales  that  a 
Class  C  frequency  is  required  to  provide 
service  to  the  sparsely  populated  area 
surrounding  Chester.  According  to 
Nevada  County,  the  facihties  proposed 
by  the  Worralls  would  provide  service 
to  an  area  of  8,296  square  miles  with  a 
population  of  48,764  persons,  while  a 
Class  A  frequency  would  provide 
service  to  only  700  square  miles,  a 
reduction  in  coverage  of  91%. 

4.  Hilding,  in  his  reply  comments, 
admits  that  he  was  unaware  of  the  filing 
of  the  Worralls  application.  However, 
he  argues  that  even  though  there  is  an 
application  pending  before  the 
Commission  for  use  of  Channel  255  at 


'  See.  Report  and  Order.  BC  Docket  82-149.  47  FR 
32541,  published  )uly  28,  1982. 


Chester,  his  request  ahould  still  be 
granted.  He  states  that  a  Class  B 
assignment  at  Grass  Valley  would 
provide  "certain  'regional'  service 
coverage  for  the  population  base  in 
community  areas  removed  from  Grass 
Valley  wiUi  similar  FM  service  terrain 
considerations,  as  in  the  Chester  area". 
Additionally,  as  Grass  Valley  currently 
has  assigned  to  it  only  one  FW  station,  a 
Class  A  facility,  it  would  provide  the 
community  with  a  needed  diversity  of 
service.  He  goes  on  to  claim  that  since 
there  are  two  expressed  interests  in 
providing  Chester  with  FM  service,  his 
proposal  of  substituting  two  channels 
(albeit  of  a  lower  class)  for  Channel  255 
would  satisfy  both  interests  and  avoid 
the  need  for  a  comparative  hearing 
which  would  delay  a  first  local  service 
to  Chester  for  as  long  as  three  years. 
Hilding  further  states  that  his  proposal 
is  in  conformance  with  the 
Commission's  priorities  in  the 
assignment  of  F'M  channels. 

5.  In  an  effort  to  satisfy  the  desire  of 
Hilding  for  the  assignment  of  a  Class  B 
frequency  at  Grass  Valley,  the  staff  has 
conducted  a  channel  search  and  found 
that  no  alternative  Class  B  or  Bl 
frequencies  are  available.  However,  we 
have  found  that  there  are  several  Class 
A  frequencies  for  Grass  Valley.  The 
Commission's  criteria  for  evaluating 
conflicting  proposals  was  set  forth  in 
Revision  of  FM  Assignment  Policies  and 
Procedures.  90  F.C.C.  2d  88  (1982),  as 
follows: 

(1)  First  full-time  aural  service. 

(2)  Second  full-time  aural  service. 

(3)  First  local  service. 

(4)  Other  public  interest  matters. 
Grass  Valley  receives  full-time  service 

from  both  a  local  AM  and  FM  station. 
Chester,  on  the  other  hand,  will  receive 
a  first  local  service  when  Channel  255  is 
activated.  As  stated  earlier,  the 
Commission  currently  has  on  file  an 
application  by  the  Worralls  and  has 
been  advised  by  Coleman  that  he  is  also 
planning  to  file  an  application  for  the 
Chester  assignment.  "Therefore,  we  look 
to  the  petitioner  to  provide  us  with 
overriding  reasons  why  Grass  Valley 
should  be  preferred  over  Chester  for  use 
of  the  higher  powered  channel.  Hilding 
merely  states  that  the  benefits  which 
would  accrue  to  Chester  by  utilization  of 
a  Class  C  channel,  such  as  regional 
service  to  communities  isolated  from  the 
community  of  license  by  terrain 
characteristics,  is  also  present  at  Grass 
Valley  and  that  the  assignment  would 
provide  for  a  diversity  of  serx'ice.  While 
not  disputing  the  population  and  area 
which  will  receive  service  from  the 
Class  C  facility  at  Chester,  Hilding 
states  that  the  population  of  Grass 
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Valley,  which  is  the  larger  of  the  two, 
should  additionally  be  combined  with 
that  of  Nevada  City.  California,  a 
community  5  miles  away,  but  part  of  the 
Grass  Valley  "metro  area."  This  area  of 
7.463  persons  receives  service  from  only 
one  commercial  FM  station.  We  note 
that  noncommercial  educational  Station 
KVMR-FM.  Channel  208B,  licensed  to 
The  American  Victorian  Museum,  is 
licensed  to  serve  Nevada  City,  thereby 
providing  the  "metro  area"  with  local 
service  from  one  full-time  AM  station 
and  two  full-time  FM  stations,  albeit  one 
a  noncommercial  facility,  Hilding's 
argument  that  two  channels  (Class  C2  or 
A)  should  be  assigned  to  Chester  to 
avoid  a  comparative  hearing  between 
the  Worralls  and  Coleman  is 
inappropriate.  We  have  no  expression  of 


interest  in  a  second  FM  channel  at 
Chester  and  we  would  not  ordinarily 
make  an  additional  allotment  without 
such  interest. 

6.  Based  on  the  above  discussion,  we 
find  that  Hilding  has  not  met,  the  burden 
of  justifying  a  reassignment  of  a  channel 
for  which  an  application  is  pending  and 
for  which  no  equivalent  channel  is 
available.  See,  Martin  and Salye^sville. 
Kentucky.  50  R  R.  2d  502  (19«1)  A.s 
stated  in  paragraph  4,  infra,  there  are 
several  Class  A  frequencies  which  are 
available  for  assignment  at  Gra.ss  Valley 
which  could  provide  the  diversity  of 
service  which  Hilding  states  in  needed 
Therefore,  we  find  that  the  public 
interest  would  best  be  served  by 
retaining  the  Class  C  Channel  255 
assignment  at  Chester,  for  which  an 


application  is  pending.  We  will  not 
assign  a  second  Class  A  frequency  to 
Grass  Valley  as  neither  Hilding  nor  any 
other  party  has  expressed  a  desire  to 
operate  on  such  a  frequency. 

7.  Accordingly,  it  is  ordered,  that  the 
petition  of  Eric  R.  Hilding  to  assign 
Channel  256  to  Green  Valley  is  denied. 

8  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  .Media  Bureau.  (202)  634- 
6530 

(Sees  4.  303,  48  stat    as  amended,  1068.  1082: 
47  L'.S.C.  154,  303) 

Kedera!  Communications  Commission. 

Charles  Schott 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

V?  Tmr    ft4-.l.Vtt;  F.ieJft- 20-84  8«5amj 
MUJNG  COOe  •712-01-M 
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Notices 


Federal   Ragbtor 

VoL  48.  No.  18S 

Friday.  September  21.  19M 


This  section   of  the   FEDERAL   REGISTER 
cx>ntains  documents  other  than  rules  or 
proposed  rutes  that  are  applicable  to  the 
put>(ic    Notices  of  hearings   and 
investigations,  committee  meetings,  agency 
decisiorw  and  rufings,  detegations  of 
authority.   fMing  of  petHJons  and 
applicatiorw  and  aget>cy  statements  of 
organization  and  furxrtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Western  Spruce  Budworm  Insect 
Control;  Pacific  Norttiwest  Region- 
Baker,  Clackamas,  Crook,  Desctiutes, 
Grant,  Hood  River,  Harney,  Jefferson, 
Morrow,  Multnomati,  Union,  UntatiHa. 
Wasco,  Wtteeler  Counties,  OR;  Yakima, 
and  Okanogan  Counties,  WA;  Intent  To 
Prepare  an  Environmental  Impact 
Statenwnt 

The  Department  of  Agriculture.  Forest 
Service,  will  prepare  an  Environmental 
Impact  Statement  for  the  control  of 
Western  Spruce  Budvkorm  Insect 
Infestations  on  National  Forest  lands- 
lands  administered  by  the  Bureau  of 
Indian  Affairs  and  The  Bureau  of  Land 
Management.  U.S.  Department  of 
Interior;  certain  other  lands 
administered  by  the  State  of  Oregon  and 
State  of  Washington,  and  certain  lands 
of  cooperating  private  landowners. 

A  range  of  alternatives  for  control  of 
the  Western  Spruce  Budworm  insect 
will  be  considered,  including  the 
application  of  chemical  and/or 
biological  insecticides  and  the 
alternative  of  taking  no  action  for 
control. 

Federal,  State,  and  Local  agencies, 
potential  private  cooperators,  and 
individuals  and  organizations  who  may 
be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  Scoping  process. 

This  process  will  include: 

1.  Identification  of  those  issues  to  be 
addressed. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
Cooperatin,*  agencies  and  the 
assignment  of  responsibilities. 


The  Bureau  of  Indian  Affairs,  and 
Bureau  of  Land  Management,  U.S. 
Department  of  Interior,  The  E)epartinent 
of  .Natural  Resources.  State  of 
Washington;  and  the  Department  of 
Forestry,  State  of  Oregon  will  be  invited 
to  participate  as  cooperating  agencies  to 
evaluate  the  potential  impacts  of  the 
insect  infestation  and  impacts  of  various 
control  alternatives  on  the  lands  and 
resources  managed  by  these  agencies. 
Impacts  considered  will  include 
economical,  biological,  physical  and 
social  effects  of  the  various  alternatives. 

Public  meetings  may  be  held  near 
population  centers  affected  by  the 
infestation,  and  if  so.  such  meetings  will 
be  announced  in  newspapers  of  general 
circulation  in  the  area. 

Imtial  analysis  will  focus  on  the  cost 
of  control  versus  the  benefit  values.  This 
analysis  may  show  costs  to  be  in  excess 
of  benefits.  If  so.  or  if  other  analyses 
indicate  that  an  Environmental  Impact 
Statement  is  not  needed,  this  Notice  will 
be  cancelled.  Full  analysis  is  expected 
to  take  3  months  and  a  Draft 
Environmental  Impact  Statement  should 
be  available  on  or  about  January  1. 1985 

Written  comments  and  questions 
about  the  proposed  action  and 
Environmental  Impact  Statement  should 
be  directed  to  V.R.  Tumbull.  La  Grande 
Ranger  Station,  Wallowa-Whitman 
National  Forest,  Rt  2.  Box  2108.  La 
Grande.  Oregon  97830,  telephone  (503) 
963-7186. 

Dated  Spptember  14  1964 
James  C.  Space, 

Acting  Regional  Forester. 

Iffi  Dot  I14-2.M8S  Fi.ert  »-20-M:  K5  am] 
BILUMO  CODE  »410-11-M 


Wolf  Creek  Valley  Winter  Sports  Site; 
San  Juan  National  Forest  Mineral 
County,  CO;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Forest  Service.  Department  of 
Agriculture,  with  the  Federal  Highway 
Administration,  Department  of 
Transportation,  in  cooperation  with 
other  federal,  state,  and  local  agencies, 
will  prepare  an  environmental  impact 
statement  concerning  development  of 
the  proposed  Wolf  Creek  Valley  Winter 
Sports  Site. 

Westfork  Investment,  Ltd.,  proposes 
to  develop  an  alpine  skiing  area  with 
attendant  facilities  on  both  public  and 
private  lands.  The  area  proposed  for 


development,  identified  as  Windy  Pass 
in  the  San  Juan  National  Forest  Land 
and  Resource  Management  P<an,  is 
located  12  miles  northeast  of  Pagosa 
Springs  on  U.S.  Highway  180.  Proposed 
development  would  occur  in  phases 
beginning  with  four  lifts  to 
accommodate  4000  skiers.  At  project 
completion,  capacity  would  be  11.000 
skiers,  and  would  be  served  by  14 
chairlifts  and  3  gondolas. 

The  base  area  as  proposed  is  located 
immediately  adjacent  to  the  skiing 
access  lifts.  About  one  mile  of  U.S. 
Highway  160  is  proposed  to  be  relocated 
or  redesigned.  The  highway  relocation 
would  occur  exclusively  on  private  land 
owned  by  the  proponent.  The  Federal 
Highway  Administration  is  responsible 
for  making  a  decision  on  this  part  of  the 
proposed  action. 

The  environmental  analysis  of  the 
proposal  is  being  assisted  and 
coordinated  by  the  Joint  Review 
Committee,  which  was  established  and 
provided  for  in  a  Memorandum  of 
Understanding  dated  August  27.  1964. 
Members  of  the  Committee  include 
representatives  of  the  USDA  Forest 
Service;  State  of  Colorado:  Mineral 
County,  Colorado;  Archuleta  County. 
Colorado;  and  Westfork  Investment  Ltd 

The  altenatives  of  no  action  and  of 
permitting  development  as  proposed 
Will  be  analyzed.  Additional  mountain 
development  and  transportation 
alternatives  may  also  be  identified  and 
analyzed. 

The  National  Environmental  Policy 
Act  (NEPA)  requires  an  early  and  open 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  a  proposed  action.  This  process  is 
called  scoping.  On  July  25  and  26. 1984, 
the  Joint  Review  Committee  sponsored 
public  scoping  meetings  in  the  Towns  of 
Creede  and  Pagosa  Springs, 
respectively,  to  identify  issues  and 
concerns  related  to  the  proposal. 
Scoping  continued  through  the  month  of 
August  with  the  Joint  Review  Committee 
receiving  written  response*  from 
interested  individuals.  While  no  future 
scoping  meetings  are  planned,  issues 
and  concerns  relative  to  the  proposal 
will  continue  to  be  received  by  ihe  Joint 
Review  Committee  an  additional  30 
days  from  the  date  of  this  publication. 

John  R.  Kirkpatrick.  San  Juan  National 
Forest  Supervisor,  is  the  responsible 
official. 
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The  draft  Environmental  Impact 
Statement  is  expected  to  be  available 
for  public  review  in  June  1985.  The  final 
Environmental  Impact  Statement  is 
scheduled  to  be  filed  by  January  1986.  A 
Record  of  Decision  will  be  issued  by  the 
USDA  Forest  Service  when  the  final 
Environmental  Impact  Statement  is 
released.  The  Federal  Highway 
Administration  will  release  a  Record  of 
Decision  approximately  30  days 
thereafter.  If  the  decisions  allow, 
construction  could  begin  during  the 
summer  of  1986. 

Questions  about  the  proposed  action 
and  Environmental  Impact  Statement 
should  be  directed  to  Ron  Doering, 
Pagosa  Ranger  District,  San  Juan 
National  Forest,  P.O.  Box  310,  Pagosa 
Springs,  CO.  81147.  Phone  (303)  264- 
2268. 

Dated:  September  13, 1984 
John  R.  iGrkpatrick. 

Forest  Supervisor. 

|n»  Doc  84-25194  Filed  9-20-84^  MS  am] 

BILLING  CODE  M10-11-M 


Rural  Eiectrtfication  Administration 

Central  Electric  Power  Cooperative, 
Inc.;  Environmental  Impact  Statement 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Notice  of  finding  of  no 
significant  impact. 


summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Guidelines  (40  CFR  Part  1500),  and  REA 
Environmental  Policies  and  Procedures 
(7  CFR  Part  1794),  has  made  a  Finding  of 
No  Significant  Impact  (FONSI)  with 
respect  to  proposed  financing  assistance 
to  Central  Electric  Power  Cooperative, 
Inc.  (Central),  of  Columbia,  South 
Carolina,  for  the  construction  of  35  miles 
of  69  kV  transmission  line  in  Chester 
and  Lancaster  Counties,  South  Carolina. 
The  FONSI  includes  a  distribution 
substation  to  be  constructed  by  the 
Fairfield  Electric  Cooperative.  Inc., 
(Fairfield)  of  Winnsboro,  South 
Carolina.  Central's  line  will  serve  this 
substation. 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Environmental 
Assessment  and  Central's  Borrower's 
Fjivironmental  Report  (BER)  may  be 
reviewed  in  the  office  of  Chief, 
Distribution  and  Transmission 
Engineering  Branch,  Southeast  Area- 
Electric.  REA.  Room  0262.  South 
Agriculture  Building,  Washington.  D.C. 
20250.  telephone  (202)  382-8436,  or  at  the 


office  of  Central  (Mr.  Patrick  T.  Alien, 
Manager),  121  Greystone  Boulevard, 
Columbia,  South  Carolina  29202, 
telephone  (803)  779-4975. 
SUPPLEMENTARY  INFORMATION:  REA  has 

reviewed  the  BER  submitted  by  Central 
and  has  determined  that  if  represents  an 
accurate  evaluation  of  the 
environmental  impact  of  the  proposed 
project.  The  project  consists  of  the 
construction  of  a  35  mile,  69  kV 
transmission  line  using  single  pole  and 
H-frame  structures  on  a  100  foot  wide 
right-of-way.  The  line  will  be  connected 
at  the  existing  Cauthen  Substation  near 
Lancaster,  South  Carolina,  and  the 
existing  Chester  Substation  near 
Chester,  South  Carolina.  At  the 
approximate  mid-point  of  the  line, 
Fairfield  proposes  to  construct  a 
distribution  substation  near  Richburg, 
South  Carolina.  The  new  substation  will 
require  a  2  acre  site. 

REA  has  prepared  an  Environmental 
Assessment  concerning  the  proposed 
project  including  the  new  distribution 
substation.  REA  concluded  that  its 
proposed  financing  assistance  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  after  considering  the 
project's  potential  impacts  on  resources 
including  federally  listed  threatened  and 
endangered  species,  wetlands, 
floodplains,  prime  farmland  and  cultural 
resources.  The  project  will  have  no 
impact  to  federally  listed  threatened  and 
endangered  species,  coastal  zone 
management  areas,  coastal  barrier 
resource  areas  or  wild  and  scenic  rivers. 
The  100-year  floodpiain,  wetlands,  and 
prime  farmland  are  within  the  proposed 
transmission  line  corridor,  which 
includes  the  substation  site,  and  will  be 
affected  by  the  placement  of 
transmission  line  support  structures.  The 
proposed  distribution  substation  to  be 
constructed  by  Fairfield  is  not  sited  in 
the  100-year  fioodplain  or  wetlands  but 
is  located  on  prime  farmland.  RFJS.  has 
determined  that  there  are  no  practicable 
alternatives  for  locating  transm.ission 
line  support  structures  in  the  100  year 
flcodplain  or  in  wetlands  and  that  all 
practicahle  measures  to  minimize  harm 
to  these  areas  will  be  implemented.  REA 
has  also  determined  that  there  is  a 
demonstrated,  significant  need  for 
locating  these  strictures  in  prime 
farmlands  and  there  is  no  practicable 
alternative  to  §uch  usage.  Prior  to  the 
approval  of  the  construction  of  the 
distribution  substation  by  Fairfield,  REA 
will  determine  if  a  practicable 
alternative  site  that  avoids  prime 
farmland  exists.  The  need  for  the 
substation  has  been  demonstrated.  The 
proposed  corridor  does  not  contain 


known  resources  listed  or  proposed  to 
be  fisted  on  the  Nafional  Register  of 
Historic  Places.  Central  has  agreed  to 
consult  with  the  South  Carolina  State 
Historic  PreservaUon  Officer  in  the 
event  any  resources  are  discovered  and 
to  minimize  any  effects. 

Altemafives  to  the  proposed  project 
were  considered  which  included  no 
action,  new  generation  facilifies, 
conservation,  replacing  conductors  on 
existing  lines  to  increase  capacity, 
various  line  routes,  and  various 
construction  methods  and  materials. 
REA  has  determined  that  the  proposed 
project  is  an  environmentally  acceptable 
alternative  because  it  best  meets  the 
needs  of  Central  and  its  member  system, 
Fairfield,  with  a  minimum  of  adverse 
impacts. 

REA  has  independently  evaluated  the 
proposed  project  and  has  concluded  that 
approval  of  financing  assistance  for  it 
would  not  constitute  a  major  Federal 
action  significantly  affecfing  the  quality 
of  the  human  environment.  Therefore, 
an  Environmental  Impact  Statement  is 
not  necessary. 

This  program  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  as  10.850. 
Rural  Electrification  Loans  and  Loan 
Guarantees. 

Dated:  September  18, 1984. 
Jack  Van  Mark. 

Acting  Administrator. 

|FR  Doc  64-25182  Filed  9-20-64;  8:45  am| 
BILLING  CODE  3410-1S-M 


Oglethorpe  Power  Corporation; 
Environmental  Impact  Statement 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  Notice  of  finding  of  no 
significant  impact. 


summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Part  1500).  and 
REA's  Environmental  Policies  and 
Procedures  (7  CFR  Part  1794),  has  made 
a  Finding  of  No  Significant  Impact  with 
respect  to  possible  financing  assistance 
for  proposed  construction  by  Oglethorpe 
Power  Corporation  (OPC)  of  two  230  kV 
transmis.sion  lines  from  Plant  Vogtle  to 
Goshen  Substation  in  Richmond  and 
Burke  Counties,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
REA's  Finding  of  No  Significant  Impact 
and  Environmental  Assessment  (EA) 
and  OPC's  Borrower's  Environmental 
Report  (BER)  may  be  reviewed  in  the 
Office  of  the  Chief.  Distribufion  and 
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Transmission  Engineering  Branch. 
Southeast  Area — ^Electric,  Room  0282, 
South  Agriculture  Building.  REA. 
Washington.  D.C.  2025a  telephone  (202) 
382-8436,  or  at  the  Office  of  OPC  (Mr. 
F.F.  Stacy,  Jr.,  Manager).  2100  East 
Exchange  Place,  Tucker,  Georgia  300BS- 
1349.  telephone  (404)  406-7600. 
SUPPUEMCNTAflY  INFOIIMATK>N:  REA  has 
reviewed  OPC's  BER  and  has 
determined  that  it  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project  The  proposed  lines  will  be  19.1 
miles  long  and  will  be  constructed  in  the 
existing  cleared  and  maintained  right-of- 
way  of  the  Vogtle  to  Goshen 
Transmission  Line  No.  1.  REA 
determined  that  the  proposed  project  is 
not  likely  to  affect  any  threatened  or 
endangered  species  or  critical  habitat; 
will  have  no  effect  upon  a  river  section 
in  the  Nationwide  Inventory  of  Wild  and 
Scenic  Rivers;  will  not  occur  in  a  coastal 
barrier  and  will  not  directly  affect  the 
coastal  zone. 

The  proposed  transmission  lines  will 
cross  approximately  30  acres  of 
floodplains,  24  acres  of  wetlands,  and 
350  acres  of  prime  farmland  and 
forestland.  Much  of  these  areas  can  be 


spaimed,  however,  there  is  no 
practicable  alternative  to  locating  in  a 
wetland  or  floodplain  and  all 
practicable  means  to  minimize  harm  will 
be  taken.  The  proposed  project  also  will 
convert  a  small  amount  of  important 
farmland  and  forestland  to  o^er  uses, 
but  there  is  a  demonstrated,  significant 
need  for  and  no  practicable  alternative 
to  the  proposed  action. 

No  cultural  resources,  hsted  on  the 
National  Register  of  Historic  Places,  are 
on  or  near  the  proposed  transmission 
corridor.  The  existing  right-of-way  is 
being  surveyed  for  archeological 
resources,  and  if  any  resources  are 
identified,  the  regulations  of  the 
Advisory  Council  on  Historic 
Preservation  (36  CFR  Part  800)  will  be 
followed.  No  construction  will  begin 
until  the  proposed  project  is  in 
compliance  with  the  Advisory  Council 
regulations. 

Alternative  transmission  connection 
plans  to  various  substations  were 
considered.  Since  at  least  three  high 
capacity  lines  are  needed  to  connect 
Plant  Vogtle,  Unit  1  to  the  system,  the  no 
action  alternative  was  not  considered. 
When  Goshen  was  chosen  as  a 
connection  for  both  lines,  alternative 


routes  for  the  proposed  transmisakm 
lines  were  not  considered  since  they 
could  be  constructed  within  the  cleared 
and  maintained  right-of-way  of  Vogtle  to 
Goshen  Transmission  Line  No.  1. 

Baaed  upon  OPCs  BER  and 
supporting  documents,  REA  preparad  an 
EA  concerning  the  proposed  project  and 
its  impacts.  In  accordance  with  REA's  7 
CFR  Part  1794.  OPC  advertiaed  and 
requested  comments  on  the 
environmental  aspects  of  the  proposed 
project.  No  comments  were  received. 
REA  concluded  that  approval  of 
financing  assistance  for  the  project 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  An 
environmental  impact  statement  is  not 
necessary. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
18  850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated.  September  18.  T984 
lack  Van  Mark. 
Acting  Administrator 

|FR  Doc  M-2Sin  PiM  9-tO-M  h*6  ■m| 
BIUJNO  COOC  341«-tV-M 


CIVIL  AERONAUTICS  BOARD 


Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  FHed  Under  Subpart  Q 

of  ttie  Board's  Procedural  Regulations;  Week  Ended  September  14,  1M4 

Subpart  Q  AppUcatioas 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application 
Following  the  answer  period  the  board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  Final  order  without  further  proceedings  [See 
14  CFR  302.1701  et.  seq.)  ^ 


ObM  Mad 


S«pL  11,  1964 


Sept  1^  1984 


Sapt  10.  1984 


Conanemai  a*  Ur»»  Inc    Co  Emory  N  Eft*.  Eaq  FiAngm  «  Jawontu.  i  i5C  ConnacAcut  Avw>oe    ^(W    WaaNnaton  Qt  ?003e 

Motior  o(  Conunenia!  A»  Una*   I nc   lo  tua  lata.  mnO  Appacabor  cX  Contm»i;ai  Kn  Unas    irK   purauani  to  S«aior  401o(  Bia  Ad  ano  Sutvn  0  («  ttia 

BoarcTi  Regulatioo*  apphes  Ur  a  certificate  o(  pubhc  conven«fKe  ano  necessity  auttxxiDng  aervice  between  Mouatoa  '■'exa*    ana  Lonoon    Uniieo 

Kingdom  (Gahwok) 
Anawers  may  IM  Mad  by  SaptemMr  25.  1964 

MiHwp  All   inc    CO  Sujette  Matttiews.  Straus  and  Matthew*.  P  C   lOCi  Connecticut  Ayeoue   NW    Suit*  335  Waafwigton.  DC  20036 
Appfccator  o(  Milwr  A»   Inc   porauant  to  section  *0i|d>(1)  ol  the  Act  and  Subpart  O  c^  the  BoarsJ's  Reguiatnn*  reguesu  permanent  autnorrrv  lo  provtd* 

toroign  as  trantporlation  o"  prtjperty  and  mat  as  toUowc  Batwaan  *  point  or  points  in  tht  UrMad  Stale*  lo  n»iMii|i^Mi   aogou   CM  and  rmnmtL 

Cotombia 
Anawers  due  OdotMr  10   1984 

Air  Atortabee  Urnitad.  d/b/a  City  Enpres*.  c/o  Vic«or  PappalardD.  545  Lakashor*  Bivd    Toronto  Ontario  Cw^df  M9V  1A3 
Appfccation  ol  Air  Alonabee  Umiied,  d'bya  C«y  Ejipraa*  pursuant  lo  aactor  402  or  the  Ad  and  Sub»«l  0  o)  Sia  Bovds  ProcadurM  Regutator*  r«<»— ii 

a  topaign  air  earner  permd  autfiorttinQ  non.*che<*jled  or  ctiarter  tormr  »*  transportation  beteean  any  port  or  ponts  in  Canada  and  any  port  w  oortt 

m  i»e  Uniiad  State*  using  large  arcran 
Artawers  may  be  Ned  October  9  1964 


Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doo  B4-2S1S9  Filed  B-20-Si.  &4S  •mj 
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[  Docket  422S2] 

WMtatM  AlrlinM;  Fitness 
'nwatlgatlon;  Assignment  of 
Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  Future  communications  should 
be  addressed  to  him. 

Dated:  Washington,  D.C..  September  12, 
1<»S4. 

Eliaa  C  Rodriguez, 

Chief  Administintive  Law  fudge. 

|FR  Ooo  »«-^lM  FllnJ  »-20-M:  «:U  ami 
MJJNQ  COM  S320-01-H  ■ 


CIVIL  RIGHTS  COMMISSION 

New  Jersey  Advisory  Committee; 
Agenda  and  Notice  of  Put>iic  Meeting 

Notice  is  hereby  given,  the  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  U  S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Ntw 
Jersey  Advisory  Committee  to  the 
Commission  wil!  convene  at  6:30  p.m. 
and  will  end  at  9:30  p.m.,  on  October  10, 
1984,  at  the  Quality  Inn,  Route  1  South. 
North  Brunswick,  New  Jersey  08902.  The 
purpose  of  the  meeting  is  to  discuss 
updated  information  on  training  and 
trends  related  to  domestic  violence. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Eastern  Regional  Office  at  (212)  264- 
0400. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  la 
1984. 

John  I.  BinkJey, 

Advisory  Committee  Management  Officer. 

IFK  Doc  R4-ZSia8  Filed  9-20-M:  8:4S  un] 

BiujNa  cooc  nsft^ii-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
Census  Advisory  Committee  (CAC)  of 
ttte  American  Economic  Association 
(AEA),  ttte  CAC  of  ttie  American 
Marketing  Association  (AMA),  ttie  CAC 
of  ttM  American  Statistical  Association 
(ASA),  and  ttie  CAC  on  Population 
Statistics;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94-^M)9),  we  are 
giving  notice  of  a  joint  meeting  followed 
by  separate  meetings  of  the  CAC  of  the 
AEA.  CAC  of  the  AMA,  CAC  or  the 
ASA.  and  the  CAC  on  Population 


Statistics.  The  joint  meeting  will 
convene  on  October  11, 1984,  at  the 
Twin  Bridges  Marriott  Hotel,  333 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202. 

The  CAC  of  the  AEA  is  composed  of 
15  members  appointed  by  the  President 
of  the  AEA.  It  advises  the  Director, 
Bureau  of  the  Census,  on  technical 
matters,  accuracy  levels,  and  conceptual 
problems  concerning  economic  surveys 
and  censuses:  reviews  major  aspects  of 
the  Bureau's  programs;  and  advises  on 
the  role  of  analysis  within  the  Bureau. 

The  CAC  of  the  AMA  is  composed  of 
15  members  appointed  by  the  President 
of  the  AMA.  It  advises  the  Director, 
Bureau  of  the  Census,  regarding  the 
statistics  that  will  help  in  marketing  the 
Nation's  products  and  services  and  on 
ways  to  make  the  statistics  the  most 
useful  to  users. 

The  CAC  of  the  ASA  is  composed  of 
15  members  appointed  by  the  President 
of  the  ASA.  It  advises  the  Director, 
Bureau  of  the  Census,  on  the  Bureau's 
programs  as  a  whole  and  on  their 
various  parts,  considers  priority  issues 
in  the  planning  of  censuses  and  surveys, 
examines  guicfing  principles,  advises  on 
questions  of  policy  and  procedures,  and 
responds  to  Bureau  requests  for 
opinions  concerning  its  operations. 

The  CAC  on  Population  Statistics  is 
composed  of  six  members  appointed  by 
the  Secretary  of  Commerce  and  nine 
members  designated  by  the  President  of 
the  Population  Association  of  America 
from  the  membership  of  that 
Association.  The  CAC  on  Population 
Statistics  advises  the  Director,  Bureau  of 
the  Census,  on  current  programs  and  on 
plans  for  the  decennial  census  of 
population. 

The  agenda  for  the  combined  meetirvg 
that  will  begin  at  9  a.m.  and  end  at  12:15 
p.m.  is:  (1)  Introductory  remarks  by  the 
Director,  Bureau  of  the  Census, 
including  staff  changes  and  Bureau 
organization,  budget  and  program 
developments,  and  other  topics  of 
current  interests:  (2)  upcoming  Census 
Research  Conference;  (3)  update  on  1990 
census  planning  and  operations;  (4) 
update  on  the  Survey  of  Income  and 
Program  Participation;  and  (5)  data  user 
services  program  to  disseminate 
information  including  a  demonstration 
of  the  CENDATA  on-line  information 
retrieval  system. 

The  agendas  for  the  four  committees 
in  their  separate  meetings  that  will 
begin  at  1.30  p.m.  and  end  at  5  p.m.  on 
October  11, 1984,  are  as  follows; 

The  CAC  of  the  ASA:  (1)  Census 
Bureau  response  to  previous  Committee 
recommendations  and  Bureau  activities 
of  special  interest  to  the  CAC  of  the 


ASA.  (2)  data  collection  in  a  changing 
environment  (joint  with  the  CAC  on 
Population  Statistics),  (3)  a  structural 
system  for  editing  economic  data  (joint 
with  CAC  of  the  AEA  and  CAC  on 
Population  Statistics),  and  (4)  data 
suppression  and  confidentiality  (joint 
with  all  conmiittees). 

The  agenda  for  the  October  12 
meeting  of  the  CAC  of  the  ASA  that  will 
begin  at  8:45  a.m.  and  adjourn  at  3:15 
p.m.  is:  (1)  Requisite  planning  and 
research  relating  to  a  decision  on  census 
adjustment  for  1990  (joint  with  the  CAC 
on  Population  Statistics),  (2)  preliminary 
estimates  for  the  National  Crime  Survey 
using  regression  and  time  series,  (3)  a 
linear  model  approach  to  the  estimation 
of  survey  redesign  effects,  (4) 
development  and  discussion  of 
Committee  recommendations,  and  (5) 
continued  Committee  and  Bureau  staff 
discussions  and  plans  and  suggested 
agenda  for  the  next  meeting. 

The  CAC  on  Population  StatisUcs:  (1) 
Bureau  response  to  previous  Committee 
recommendations  and  Bureau  activities 
of  special  interest  to  the  CAC  on 
Population  Statistics,  (2)  data  collection 
in  a  changing  environment  (joirvt  with 
the  CAC  of  the  ASA),  (3)  a  structural 
system  for  editing  economic  data  (joint 
with  CAC  of  the  AEA  and  CAC  of  the 
ASA),  and  (4)  data  suppression  and 
confidentiality  (joint  with  all 
committees). 

The  agenda  for  the  October  12 
meeting  of  the  CAC  on  Population 
Statistics  that  will  begin  at  8:45  a.m.  and 
adjourn  at  3:15  p.m.  is:  (1)  Requisite 
planning  and  research  relating  to  a 
decision  on  census  adjustment  for  1990 
(joint  with  the  CAC  of  the  ASA),  (2) 
demographic  research  at  the  Census 
Bureau,  (3)  statistical  programs  on  aging 
(joint  with  the  CAC  of  the  AMA).  (4) 
development  and  discussion  of 
Committee  recommendations,  and  (5) 
continued  Committee  and  Bureau  staff 
discussions  and  plans  and  suggested 
agenda  for  the  next  meeting. 

The  CAC  of  the  AMA:  (1)  Bureau 
response  to  previous  Committee 
recommendations  and  Bureau  activities 
of  special  interest  to  the  CAC  of  the 
AMA,  (2)  China  industrial  census 
workshop,  (3)  expanded  services — 
research  activities,  (4)  1987-Standard 
Industrial  Codes  revision,  and  (5)  data 
suppression  and  confidentiality  (joint 
with  all  committees). 

The  agenda  for  the  October  12 
meeting  of  the  CAC  of  AMA  that  will 
begin  at  9  a.m.  and  adjourn  at  3:15  p.m. 
is;  (1)  Ecomomic  and  agriculture 
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censuses — past  accomplishments,  future 
plans  (joint  with  the  CAC  of  the  AEA); 
(2)  proposes  quality  improvements  in 
foreign  trade  statistics  (jojnt  with  the 
CAC  of  the  AEA):  (3)  how  the  Bureau 
markets  its  products:  (4)  statistical 
programs  on  aging  {joint  with  CAC  on 
Population  Statistics);  (5)  development 
and  discussion  of  Committee 
recommendations:  and  (8)  continued 
Committee  and  Bureau  staff  discussions 
and  plans  and  suggested  agenda  for  the 
next  meeting. 

The  CAC  of  the  AEA:  (1)  General 
discussion  and  Bureau  activities  of 
special  interest — China  workshop  and 
the  upcoming  Economic  Data  Review 
Conference,  (2)  Quarterly  Financial 
Report — new  directions.  (3)  a  structural 
system  for  editing  economic  data  (joint 
with  the  CAC  of  the  ASA  and  CAC  on 
Population  Statistics),  and  (4)  data 
iBuppression  and  confidentiality  (joint 
with  all  committees). 

The  agenda  for  the  October  12 
meeting  of  the  CAC  of  the  AEA  that  will 
begin  at  9  a.m.  and  adjourn  at  3:15  p.m. 
is:  (1)  Economic  and  agriculture 
censuses — past  accomplishments,  future 
plans  (joint  with  the  CAC  of  the  AMA); 
(2)  proposed  quality  improvements  in 
foreign  trads  statistics  (joint  with  the 
CAC  of  the  AMA);  (3)  measuring 
capacity  utilization — proposed 
improvements:  (4)  linking  census  of 
construction  to  value  in  place  data:  (5) 
development  and  discussion  of 
Committee  recommendations;  and  (6) 
continued  Committee  and  Bureau  staff 
discussions  and  plans  and  suggested 
agenda  for  the  next  meeting. 

All  meetings  are  open  to  the  public, 
and  a  brief  period  is  set  aside  on 
October  12  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Committee 
Liaison  Office  at  least  3  days  before  the 
meeting. 

Persons  wishing  additional 
information  concerning  these  meetings 
or  who  wish  to  submit  written 
statements  may  contact  the  Committee 
Liaison  Office,  Mr.  Melvin  Hendry, 
Bureau  of  the  Census,  Room  3061, 
Federal  Building  3,  Suitland  Maryland. 
(Mailing  address:  Washington.  D.C. 
20233).  Tdephone  (301)  763-3856. 

Dated:  S  ptember  17, 1984. 

C.  L  Kinra  inon 

Deputy  Director.  Bureau  of  the  Census. 

r 
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Foreign-Trade  Zonae  Board 

(Docket  No.  40-M] 

Foreign-Trade  Zone  70,  Detrott,  Ml; 
Application  for  Reorganization 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Detroit  Foreign- 
Trade  Zone,  Inc.,  grantee  of  Foreign- 
Trade  Zone  70  in  Detroit,  requesting 
authority  to  reorganize  its  zone  project 
within  the  Detroit  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  USC  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  September  4, 1984.  The  applicant  is 
authorized  to  make  this  proposal  under 
Chapter  447.  Act  154,  Michigan  Public 
Acts  of  1963  (MSA  21.302(1)). 

On  July  21, 1981,  the  Board  authorized 
GDFTZ  to  estabhsh  a  foreign-trade  zone 
project  in  the  Detroit  area  (Board  Order 
176,  46  FR  38941,  7/30/81).  General- 
purpose  zone  facilities  are  located  at  a 
5-acre  site  within  the  Clark  Street  Port 
facility  in  downtown  Detroit,  and  at  a 
5.5-acre  distribution  complex  at  6700 
Chase  Road  in  Dearborn. 

The  reorganization  would  involve 
deleting  the  Dearborn  site,  expanding 
the  Clark  Street  Port  zone  site,  and 
adding  two  public  warehousing  sites. 
Added  to  the  Clark  Street  Port  site 
would  be  a  2-acre  open-storage  area  on 
Scotten  Street  between  Fort  and 
Jefferson,  and  a  lO-story,  one  million 
square  foot  warehouse  at  Clark  and 
Jefferson  Streets.  The  expanded  areas 
will  be  operated  by  the  present  operator: 
Detroit  Marine  Terminals,  Inc. 

One  of  the  new  proposed  zone  sites  is 
a  10,000  square  foot  warehouse  at  28601 
Hildebrandt,  Romulus,  near  Detroit's 
Airport,  operated  by  W.F.  Whelan 
Company,  Inc.  The  other  new  proposed 
zone  facility  involves  the  warehousing 
facilities  of  Lutheran  Brothers,  Inc.,  at 
2030  Howard  Street,  within  the 
Westside  Industrial  Park,  Detroit,  one 
half  mile  from  the  Ambassador  Bridge  to 
Canada.  The  facility  involves  a  30,000 
square  foot  building  and  a  7-story,  1.2 
million  square  foot  building.  The 
reorganization/expansion  is  being 
requested  to  improve  zone  services  to 
the  area's  business  firms. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230:  William 
Morandini,  District  Director,  U.S. 


Customs  Service.  North  Central  Region, 
477  Michigan  Ave..  Detroit,  Ml  48228: 
and  Colonel  Raymond  T.  Beurket, 
District  Engineer,  U.S.  Army  Engineer 
District  Detroit.  P.O.  Box  1027,  Detroit. 
MI  48231, 

Comments  concerning  the  proposed 
zone  reorganization  are  invited  in 
vmting  from  interested  persons  and 
organizations.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  22. 
1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Dept.  of  Commerce  District  Office. 

Federal  Bldg.,  Room  445,  231  W. 

Lafayette  St..  Detroit.  Ml  48226 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania,  NW., 

Washington.  DiC,  20230 

Dated:  fieptember  14.  1984 
)ohn  (.  Da  Ponte,  |r.. 

Executive  Secretary. 

|FR  L»oc  84-25186  Rlni  »-20-84  845  aisl 
atLUNQ  COOC  SS10-OS-M 


(Docket  No.  41-«4] 

Foreign-Trade  Zone  81,  Portamouth, 
NH;  Application  for  Expanalon 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  New  Hampshire  State 
Port  Authority  (Port  Authority),  grantee 
of  Foreign-Trade  Zone  81.  requesting 
authority  to  expand  the  zone  to  include 
industrial  park  sites  in  Portsmouth  and 
Dover,  New  Hampshire,  adjacent  to  the 
Portsmouth  Customs  port  of  entry,  and 
an  industrial  park  site  in  Manchester, 
New  Hampshire,  adjacent  to  the 
Lawrence  Customs  port  of  entry. 

The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  CFR  Part  400).  It  was  formally  filed 
on  September  5, 1984.  The  applicant  is 
authorized  to  make  this  proposal  under 
Section  271-A:11  of  the  New  Hampshire 
RSA. 

On  January  20,  1983,  the  Board 
authorized  the  Port  Authority  to 
establish  a  foreign-trade  zone  in  the 
Portsmouth  area  (Board  Order  207,  48 
FR  4308, 1/31/83).  The  general-purpose 
zone  is  at  the  Port  Authority's 
deepwater  port  facility  on  Portsmouth 
Harbor. 

The  proposed  zone  expansion  will 
provide  industrial  park  space  for  zone 
users  at  three  locations  in  southwestern 
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New  Hampshire.  The  first  proposed  site 
is  at  the  175-acre  Portsmouth  Industrial 
Park  on  Lafayette  Road  in  Portsmouth. 
The  second  expansion  site  is  at  the  50- 
acre  Crosby  Industrial  Park  on  Crosby 
Road  in  Dover.  The  third  new  zone  site 
involves  a  1469-acre  tract  known  as  the 
Old  Grenier  Air  Force  Base  in 
Manchester,  which  is  being  developed 
as  an  industrial/commercial  complex. 

The  proposed  zone  expansion  areas 
involve  a  mix  of  vacant  and  occupied 
space,  with  a  number  of  the  current 
tenants' interested  in  using  zone 
procedures.  The  Port  Authority  will 
administer  zone  operations  throughout 
the  zone  project. 

In  accordance  with  the  Board's 
regulations  an  examiners  committee  has 
been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
)r.  (Chairman).  Director.  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington.  D.Q  20230; 
Edward  A.  Goggin.  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Northeast  Region.  100  Summer  St.. 
Boston.  MA  02210;  and  Colonel  Carl  B. 
Sciple.  Division  Engineer,  U.S.  Army 
Engineer  Division  New  England.  424 
Trspelo  Rd..  Waltham.  MA  02254. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  persons  and 
organizations.  TTiey  should  be 
addressed  below  and  postmarked  on  or 
before  October  24. 1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Port  Director's  Office,  U.S.  Customs 

Service.  80  Daniel  Street.  P.O.  Box  567, 

Portsmouth.  NH  03801 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  14th  and 

Pennsylvania.  NW..  Room  1529. 

Washington.  D.C  20230 

Dated:  September  14. 1984 
lohn  ].  Da  Ponte.  )r.. 

Executive  Secretary. 

(FR  Doc  8+-2S1S7  Filed  9-a>-e4;  »4S  am) 
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[Docket  No.  42-64] 

Foreign-Trade  Zone  31,  Granite  City,  IL 
(St  Louis  Customs  Port  of  EntryX 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Tri-City  Regional  Port 
District  (Port  District),  grantee  of 
Foreign-Trade  Zone  31,  requesting 
authority  to  expand  the  zone  to  include 
an  additional  warehouse  building  in 


Granite  City,  within  the  St.  Louis 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (18  USC  81a-Blu).  and 
the  regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  September 
7, 1984.  The  applicant  is  authorized  to 
make  this  proposal  under  Section  1, 
Illinois  P. A.  79-613. 

The  Port  District  received  authority 
from  the  Board  to  establish  a  foreign- 
trade  zone  in  the  Illinois  portion  of  the 
St.  Louis  port  of  entry  area  (Board  Order 
122,  42  FR  46538,  9/16/77).  The  zone 
project  curiently  involves  a  47-acre 
industrial  tract  in  the  Port  District's 
harbor  area  and  a  90.000  square  foot 
warehouse  at  1603  State  Street,  which 
was  activated  in  March  1981. 

The  expansion  would  add  to  the 
zone's  approved  space  a  330.000  square 
foot  warehouse  at  1100  Niedringhaus 
Avenue,  Granite  City,  two  blocks  from 
the  State  Street  zone  site.  The  proposed 
zone  facility  is  owned  and  operated  by 
Fox  Industries,  the  current  zone 
operator.  The  purpose  of  the  expansion 
is  to  provide  zone  space  to  users  who 
cannot  be  accommodated  at  the  current 
site. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington.  D.C.  20230;  William  L. 
Duncan.  District  Director,  U.S.  Customs 
Service,  North  Central  Region,  120  South 
Central  Av..  St.  Louis,  MO  63105:  and 
Colonel  Gary  D.  Beech,  District 
Engineer,  U.S.  Army  Engineer  District  St. 
Louis,  210  Tucker  Blvd.,  N.,  St.  Louis, 
MO  63101. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  persons  and 
organizations.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  25. 
1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Dept.  of  Commerce  District  Office. 

Suite  400,  120  South  Central  Ave..  St. 

Louis,  MO  63105 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania,  NW., 

Washington,  DC.  20230. 


Dated:  September  14.  1994. 
)ohn  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FT?  Doc  84-25188  Filed  »-20-8<;  8:45  un| 
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[Docket  No.  43-84] 

Foreign-Trade  Zone  86,  Tacoma,  WA; 
Application  for  Expansion 

An  application  has  been  sulmiitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puget  Sound  Foreign- 
Trade  Zone  Association  (PSFTZ), 
grantee  of  Foreign-Trade  Zone  86  in 
Tacoma,  requesting  authority  to  expand 
its  zone  at  the  Port  of  Tacoma,  within 
the  Tacoma  Customs  port  of  entry.  The 
application  was  submitted  pursusant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  USC  81a- 
82u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  September  10,  1984.  The  applicant  is 
authorized  to  make  this  proposal  under 
Section  24.46.020  of  the  Revised  Code  of 
Washington. 

•  On  July  20, 1983.  the  Board  authorized 
PSFTZ  to  establish  a  foreign-trade  zone 
in  the  Tacoma  port  of  entry  (Board 
Order  216.  48  FR  34794,  8/1/83).  The 
zone  currently  involves  15.9  acres  within 
the  2100  Port  of  Tacoma,  a  deepwater 
port  terminal  and  industritil  park 
complex. 

PSFTZ  is  now  requesting  authority  to 
expand  its  zone  to  include  an  additional 
622  acres  in  the  Port  of  Tacoma.  The 
additional  acreage  involves  the  p>ortions 
of  the  Port's  Industrial  Development 
District  which  have  the  most  potential 
for  zone  development.  It  will  allow 
PSFTZ  to  offer  zone  services  to  the 
prospective  users  which  cannot  be 
accommodated  at  the  existing  zone  site. 
Among  the  prospective  users  is  an 
automobile  processing  and 
accessorization  operation,  which  will 
use  54  acres  in  the  new  area. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230;  Robert  Hardy. 
District  Director,  U.S.  Customs  Services. 
Pacific  Region.  2039  Federal  Office  BIdg.. 
909  First  Av..  Seattle,  WA  93174;  and 
Colonel  Roger  F.  Yankoupe.  District 
Engineer,  U.S.  Army  Engineer  District 
Seattle,  P.O.  Box  C-3755,  Seattle,  WA 
98124. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  persons  and 
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organizations.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  26. 
1984. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office, 

Lake  Union  Bldg.,  Room  706, 1700 

Westlake  Ave.,  North,  Seattle,  WA 

98109 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania,  NW., 

Washington,  D.C.  20230 

Dated:  September  14.  1984. 
|ohn  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FK  Doc  M-aiee  Filed  9-20-84.  S:45  sm| 
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[C.derNo  271] 

Resolutit'in  and  Order  Approving  tt>e 
Application  of  the  Oklahoma  City  Port 
Authority  for  a  Foreign-Trade  Zone  In 
Oklahoma  City,  OK 

Proceedings  of  the  Foreign-Trade  Zones 
Board,  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
'  the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order; 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Oklahoma  City  Port  Authority,  filed  with 
the  Foreign-Trade  Zones  Board  (the  Board) 
on  August  29, 1983,  requesting  a  grant  of    " 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign-trade 
zone  in  Oklahoma  City,  Oklahoma,  within  the 
Oklahoma  City  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended,  and 
the  Board's  regulations  are  satisfied,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  rone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board's  Executive  Secretary  for  approval 
prior  to  the  commencement  of  any  • 
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manufacturing  operation  within  the  zone.  The 
Secretary  of  Commerce,  ai  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  To  Establish.  Operate  and 
Maintain  a  Foreign-Trade  Zone  in 
Oklahoma  City.  OK 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  ^nd  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-Blu)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Oklahoma  City  Port 
Authority  (the  Grantee)  has  made 
application  (filed  August  29, 1983, 
Docket  33-83,  48  FR  40289)  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
Oklahoma  City,  within  the  Oklahoma 
City  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  915  CFR  Part  400)  are 
satisfied: 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  106  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal.  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 


The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  D.C.  this  14th  day  of 
September  1984,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 

Malcolm  Baldrige, 

Chairman  and  Executive  Officer. 

Attest: 
John  ).  Da  Ponte,  |r.. 
Executive  Secretary. 

[FR  Doc.  M-2S17}  FUed  S-2D-M.  S:4S  wn] 
NLUNG  CODE  IS10-OS-M 


[Ordw  No.  270] 

Resolution  and  Order  Approvtr>g  tt>e 
Application  of  the  Rhode  Island  Port 
AuttKKtty  and  Economic  Development 
Corporation  for  a  Foreign-Trade  Zone 
In  Providence  and  North  Kingstown,  Ri 

Proceedings  of  the  Foreign-Trade  Zone* 
Board.  Washington.  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  haviiig  considered  the 
matter,  hereby  orders; 

After  consideration  of  the  application  of 
the  Rhode  Island  Port  Authority  and 
Economic  Development  Corporation,  a  Rhode 
Island  public  corporation,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
July  7, 1983.  and  amended  on  February  13, 
1984,  requesting  a  grant  of  authority  for 
estabhshing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in 
Providence  and  North  Kingstown.  Rhode 
Island,  adjacent  to  the  Providence  Customs 
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port  of  CBtiy,  the  Board,  fimbng  that  the 
reqturvBiMit*  of  the  Foreign-Trade  Zooe*  Act 
aa  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 
Aa  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
inciudes  authonty  to  the  grantee  to  permit  the 
erection  of  anch  buildings,  pursuant  to 
Section  40a.BlS  uf  the  E3oard's  regulations,  as 
arf-  necessary  to  carry  out  the  zone  proposal, 
pioviding  that  prior  to  its  granting  sucn 
prrmission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
US.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  sftall  notify 
the  Board's  Executive  Secretary  for  approval 
pnor  to  the  comaiencement  of  any 
rranufacturing  operation  within  the  zone.  The 
Secretary  of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  gra.it  of  authority  and 
appropriate  Board  Order. 

Grant  To  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in 
Providence  and  Nortb  lUngstown.  RI 

Whereas,  by  an  Act  of  Congi^ss 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  enti^  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-fllu)  [the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
gran?  to  corporations  the  privilege  of 
establishmg.  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry-  under  the  jurisdiction  of 
the  United  Stales; 

\A*hereas,  the  Rhode  Island  Port 
Authority  and  Economic  Development 
Corporation  (the  Grantee)  has  made 
application  (filed  July  7. 1983.  Docket  21- 
83,  43  FR  322C5:  and  amended  February 
13,  1934.  43  FR  5981)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
Sites  in  Providence  and  North 
Kingstown.  Rhode  Island,  adjacent  to 
the  Providence  Customs  port  of  entry: 

Whereas,  notice  of  said  application 
hhs  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
rpgulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  loreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  105  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 


drawings  accompanying  the  application 
in  Exhibits  fX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  foUuwing  express  conditions 
and  limitafionB' 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  fomgn-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requiiemenis  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washing'oa,  D.C.  this  13th  day  of 
September  1934,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  2jDne8  Board. 

Malcnlc)  Baldrige, 

Chairman  and  Executive  Officer. 

Attest: 
John  }.  Da  Ponte,  Jr., 
Executive  Secretary. 
|FR  tJcc  S4-2S174  Filed  9-20-64:  g:4S  ami 
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Internationa*  Trade  Adnninistration 

IC-233-410I 

Preliminary  Affirmative  CountervafRng 
Duty  Determination:  Portland 
Hydraulic  Cement  From  Costa  Rica 

agency:  international  Trade 
Administration,  Import  Administration, 
Commerce. 


action:  Preliminary  affirmative 
countervaibng  duty  determination. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 

provided  to  the  manufacturers, 
producers,  or  exporters  in  Costa  Rica  of 
Portland  hydraulic  cement,  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice.  The  estimated  net  bounty 
or  grant  is  15  percent  ad  valorem. 
Therefore,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  unliquidated  entries  of  portland 
hydraulic  cement  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  bond  on  this  product  in  the 
amount  equal  to  the  estimated  net 
bounty  or  grant.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  November  28, 
1984. 

EFFECTIVE  DATE:  September  21, 1984. 

FOR  FURTHER  IMFORMATKNI  CONTACT 

Steven  Morrison  or  Mary  Martin,  Office 
of  Investigations,  Import  Administration, 
Internationa!  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  felerhone:  (202) 
377-3003  or  377-1778. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  bounties  or 
granls  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
producers  or  exporters  in  Costa  Rica  of 
Portland  hydraulic  cement  {'  ement)  as 
described  in  the  "Scope?  of 
Investigation"  section  of  this  notice. 

We  find  the  net  estimated  bounty  or 
grant  to  be  15  percent  ad  valorem. 

Case  History 

On  June  21, 1984.  we  received  a 
petition  from  the  Puerto  Rican  Cement 
Co.,  Inc.  and  the  San  Juan  Cement  Co., 
Inc.  filed  on  behair  nf  the  U.S.  industry 
producing  portland  hydraulic  cement. 

The  petition  alleges  that  the 
government  of  Costa  Kica  bestows 
bounties  or  grants  upon  the  production 
or  exportation  of  cement  within  the 
meaning  of  section  303  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation  and 
on  July  11. 1984.  we  initiated  a 
countervailing  duty  investigation  (49  FR 
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29117).  We  stated  that  we  would  issue  a 
preliminary  determination  on  or  before 
September  14, 1984. 

Costa  Rica  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701fb)  of  the  Act  and,  therefore, 
section  303  of  the  Act  apphes  to  this 
investigation.  Since  the  merchandise 
being  investigated  is  nondutiable.  but 
there  is  no  "international  obligation" 
within  the  meaning  of  section  303(a)(2) 
of  the  Act  which  requires  an  injury 
determination  for  nondutiable 
merchandise  from  Costa  Rica,  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  United  States 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  this  product  cause  or  threaten  to 
cause  material  injury  to  a  U.S.  industry 

On  July  23, 1984,  we  presented 
questionnaires  concerning  the 
allegations  in  the  petition  to  the 
govemmnent  of  Costa  Rica  in 
Washington.  D.C.  On  August  23. 1984, 
we  received  a  response  to  our 
questionnaire  from  the  government  of 
Costa  Rica  and  the  only  cement 
manufacturer  in  Costa  Rica  to  export 
cement  to  the  United  States,  Industria 
Nacional  de  Cemento,  S.A. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  portland  hydraulic 
cement,  other  than  white  non-staining 
Portland  cement  which  is  currently 
imported  under  item  511.1440  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ^SXJS^.]. 

The  period  for  which  we  are 
measuring  bounties  or  grants  is  October 
1, 1982  to  September  30, 1983.  For  the 
preliminary  determination  we  are 
measuring  bounties  or  grants  on  the 
basis  of  benefits  received  by  Industria 
Nacional  de  Cemento,  S.A. 

Analysis  of  Programs 

In  ts  response,  the  government  of 
Costa  Rica  provided  data  for  the 
applicable  period.  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaire,  we 
preliminarily  determine  the  following: 

/.  Program  Preliminarily  Determined  To 
Confer  Bounties  or  Grants 

We  preliminarily  determine  thai 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Costa  Rica  of  portland  hydraulic 
cement  under  the  program  discussed 
below: 

A.  Tax  Credit  Certificates  (CA  TS). 
Petitioners  alleged  that  in  1972  the 
government  of  Costa  Rica  passed  Law 
5162  to  promote  nontraditional  exports 
by  offering  eligible  companies  tax  credit 


certificates,  In  the  amount  of  15  percent 
of  the  f.o.b.  value  of  the  exported  goods, 
that  may  be  used  in  the  payment  of 
direct  and  indirect  taxes. 

The  government  of  Costa  Rica  said 
the  purpose  of  the  CAT  program  is  to 
enable  domestic  manufacturers  who  are 
subject  to  a  high  rate  of  taxation  on 
income  to  compete  in  export  maAets 
with  foreign  firms  with  lower  tax  rates. 
Since  the  government  of  Costa  Rica  did 
not  represent  the  program  to  be  a  non- 
excessive  rebate  of  indirect  taxes  as 
permitted  by  the  General  Agreement  on 
Tariffs  and  Trade,  we  preliminarily 
determine  that  the  program  is  a  bounty 
or  grant  as  defmed  by  the  countervailing 
duty  law.  Accordingly,  for  the  purpose 
of  this  preliminary  determination  we 
find  the  entire  amount  of  the  tax  credit 
certificate,  15  percent,  to  be  a  bounty  or 
grant  as  best  information  available. 

//.  Program  Preliminarily  Determined 
Not  To  Confer  Bounties  Grants 

We  preliminarily  determine  that  the 
following  program  does  not  confer 
bounties  or  grant?  to  cement 
manufacturers,  producers  or  exporters 
in  Costa  Rica: 

A.  Port  Rates.  Petitioners  allege  that 
the  cement  company  receives 
preferential  port  rates  for  exports  of 
cement.  According  to  the  response  of  the 
government  of  Costa  Rica,  there  are  no 
preferential  port  rates.  Port  rates  were 
said  by  the  government  of  Costa  Rica  to 
be  developed  after  surveying  and 
analyzing  costs.  Rates  for  bagged 
merchandise,  such  as  cement,  were  not 
provided  to  a  specific  enterprise, 
industry  or  group  thereof.  Therefore,  we 
preliminarily  determine  that  these  port 
rates  do  not  constitute  a  bounty  or  grant. 

///.  Programs  Preliminarily  Determined 
Not  To  he  Used 

We  prelimmarily  determine  that  the 
following  programs  have  not  been  used 
by  cement  manufacturers,  producers,  or 
exporters  in  Costa  Rica: 

A.  Export  Processing  Zones. 
Petitioners  allege  that  in  1981  the 
government  of  Costa  Rica  established  a 
system  of  free  tax  zones  for  companies 
handling,  processing,  and  manufacturing 
products  for  export.  These  companies 
are  said  to  be  exempt  from  taxes  on 
profits  derived  from  exports:  taxes, 
duties  and  fees  on  tlie  importation  of 
raw  materials,  goods  and  packaging  for 
use  in  the  handling,  processing  or 
manufacture  or  products  for  export; 
export  taxes  and  duties;  taxes  on  capital 
and  net  assets:  and  sales  taxes, 
consumer  taxes  and  duties  levied  on 
remittances  abroad. 

The  government  response  said  that 
there  was  no  company  manufacturing. 


producing  or  exporting  cement  bom  an 
export  zone  and  supplied  a  statement 
from  the  manager  of  Corporacion  De  La 
Zona  Franca  De  Exportacion  to  that 
effect  The  exporting  cement  company 
denied  that  it  operated  in  a  free  trade 
zone. 

B.  Preferential  Interest  Rates. 
Petitioners  allege  that  the  cement 
company  has  received  assistance  in 
financing  from  the  government  of  Costa 
Rica.  According  to  the  responses,  no 
assistance  in  financing  has  been 
received  by  the  cement  company. 

C.  Subsidized  Warehousing. 
Petitioners  allege  that  the  cement 
company  used  subsidized  warehousing 
in  exporting  cement  to  the  United  States. 
According  to  the  response  warehousing 
IS  not  used  for  the  export  of  cement  to 
the  United  States. 

D.  Other  Tax  Reductions.  Petitioners 
allege  that  the  government  of  Costa  Rica 
provides  tax  reductions  for  the  export  of 
cement,  i^ccording  to  the  response,  the 
cement  company  did  not  receive  einy  tax 
reductions  attibutable  to  its  export 
shipments. 

E.  Certificates  for  Increasing  Exports 
(ClEX).  PeUtioners  allege  that  the 
government  of  Costa  Rica  promotes 
exports  of  domestic  manufactured 
products  by  offering  eligible  exporters 
certificates  for  increasing  exports 
(CIEX).  A  CIEX  is  a  tax  exempt, 
noninterest  freely  negotiable,  bearer 
document  which  is  payable  in  cash  for 
one  year. 

The  government  of  Costa  Rica 
response  said  that  this  program  had 
never  been  funded  by  the  Central  Bank. 
It  further  said  that  there  were  never  any 
beneficiaries  of  this  program.  The 
exporting  cement  company  denied 
participating  in  this  program. 

F.  .Accelerated  Depreciation. 
Petitioners  allege  that  the  government  of 
Costa  Rica  provides  benefits  in  the  form 
of  accelerated  depreciation  to  the 
cement  company.  According  to  the 
response,  the  cement  company  used 
straight  line  depreciation,  a  standard 
depreciation  schedule  under  the  tax 
laws. 

Verification 

In  accordance  with  secbon  776(a)  of 
the  Act  we  will  verify  all  information 
used  in  reaching  our  final  determination 

Suspension  of  liquidation 

In  accordance  with  section  703  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cement  from  Costa  Rica  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
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the  Fadanl  Register,  and  to  require  a 
cash  deposit  or  bond  for  each  such  entry 
of  the  merchandise  in  the  amount  of  15 
percent  ad  valorem. 

This  suspension  will  remain  in  effect 
until  further  notice. 

Public  Comment 

In  accordance  with  §  355.35  of  the 
Commerce  Regulations,  if  requested,  we 
will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10  a.m.  on  October  12, 
1984,  at  the  U.S.  Department  of 
Commerce,  Room  3092, 14th  Street  and 
Constitution  Avenue.  N.W.,  Washington, 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  3099B,  at  the  above  address 
within  10  days  of  this  notice's 
publication.  Requests  should  contain:  (1) 
The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  October  5, 1984. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs. 

All  written  views  by  those  not 
participating  in  the  hearing  should  be 
filed  in  accordance  with  19  CFR  355.46 
within  30  days  of  this  notice's 
publication,  at  the  above  address  and  in 
at  least  10  copies. 

Dated:  September  14,  1984. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

|FR  Doc-  M-2S1S3  Filed  9-20-64;  8:45  ain| 
MUJNQ  COOE  SS10-OS-M 


Appticaticns  for  Duty-Free  Entry  of 
Scientific  Instruments;  Wayne  State 
University,  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (F>ub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Program  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p  m.  in  Room  1523,  U.S.  Department  of 


Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C. 

Docket  No.:  83-324R.  Applicant: 
Wayne  State  University,  Department  of 
Chemistry,  Detroit,  MI  48202. 
Instrument:  GC/Mass  Spectrometer, 
MS80.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  October  31, 
1983. 

Docket  No.:  84-267.  Applicant:  Albert 
Einstein  Medical  Center,  Northern 
Division,  York  &  Tabor  Roads, 
Philadelphia,  PA  19141.  Instrument: 
Electron  Microscope,  Model  H-600-2 
with  Accessories.  Manufacturer: 
Hitachi,  Japan.  Intended  use: 
Examination  of  biological  material, 
human  and  animal  tissues,  for  the 
purposes  of  (a)  diagnosis  of  disease  and 
(b)  medical  research.  Experiments 
including  animal  experiments  will  be 
conducted  to  study  ultrastructural 
changes  occurring  during  disease,  with 
the  purpose  of  understanding  human 
disease  and  improving  treatment  plans. 
In  addition,  the  instrument  will  be  used 
in  teaching  pathology  fellows  and 
residents  the  subcellular  structure  of 
tissue,  the  technical  details  of  tisssue 
preparation  and  instrument  operation. 
Application  received  by  Commissioner 
of  Customs:  August  6,  1984. 

Docket  No.:  84-2BP  Applicant: 
University  of  Maryland,  5401  Wilkens 
Avenue,  Catonsville,  MD  21228. 
Instrument:  Electron  Microscope,  Model 
EM  lOCA/C/CR  with  Accessories. 
Manufacturere:  Carl  Zeiss,  West 
Germany.  Intended  use:  Study  of 
biological  cells,  and  more  especially  a 
part  of  the  cell  known  as  the 
cytoplasmic  matrix  and  the  study  of 
biological  tissues  that  have  been 
embedded  and  cut  into  thin  sections. 
Educational  purposes — Provide 
instruction  to  biological  science  students 
in  the  basic  principles  of  microscope 
design  and  operation.  Application 
received  by  Commissioner  of  Customs: 
August  6, 1984. 

Docket  No.:  84-275.  Applicant:  Yale 
University,  Department  of  Physiology, 
333  Cedar  Street.  New  Haven,  CT  06510. 
Instrument:  Micromanipulator,  Model 
PM  20(B)  with  Accessories. 
Manufacturer:  Vertrieb 
Biomedizinischer  Geraete,  West 
Germany.  Intended  use:  Measurement  of 
intracellular  potentials  in  mammalian 
kidney  cells.  Experiments  are  designed 
to  investigate  how  ions  are  transported 
across  kidney  tubules,  e.g.,  how  is 
sodium  reabsorbed  or  potassium 
secreted  by  the  distal  tubule?  Ion 
substitution  experiments  coupled  with 
intracellular  microelectrode  studies  will 
give  an  invaluable  insight,  and  answer 
many  questions  related  to  this  problem. 


Application  received  by  Commissioner 
of  Customs:  August  6. 1984. 

Docket  No.:  84-281.  Applicant: 
Research  Foundation  of  SUNY,  P.O.  Box 
9.  Albany,  NY  12201.  Instrument:  GC/ 
Mass  Spectrometer  System.  Model 
MS80.  Manufacturer:  Kratos  Analytical 
Instruments,  United  Kingdom.  Intended 
Use:  Research  purposes:  Studies  of 
metabolic,  hormonal  and  immunologic 
factors  connected  with  multiple  systems 
organ  failure  in  trauma  septic  patients. 
In  vivo  studies  of  the  biosynthesis  and 
genetics  of  hemoglobin  using  stable 
isotope  labeled  amino  acid  tracers. 
Structural  studies  on  altered 
glycopeptide  cell  surface  components 
and  growth  receptors.  Characterization 
of  the  structure  of  glycosaminoglycans. 
Investigation  of  a  series  of  modified 
oligonucleotides  as  anti-cancer  drugs. 
Structural  analysis  of  a  synthetic 
peptide.  Studies  to  determine  the 
metabolism  and  toxicokinetics  of  TCDD 
involving  both  in  vivo  and  in  vitro 
experiments  with  animals  with  widely 
varying  LDSOs.  Educational  purposes: 
Provide  students  in  biophysics  courses 
with  basic  theoretical  and  practical 
understanding  of  the  principles  of 
modem  GC-MS  instruments. 
Application  received  by  Commissioner 
of  Customs:  August  17, 1984. 

Docket  No.:  84-282.  Applicant:  Ames 
Laboratory— USDOE,  Iowa  State 
University,  152  Spedding  Hall.  Ames.  lA 
50011.  Instrument:  Inductively  Coupled 
Plasma  (ICP)  Mass  Spectrometer. 
Manufacturer  Sciex,  Inc..  Canada. 
Intended  use:  Research  purposes: 

(1)  Elemental,  isofopic,  and  organic 
analysis  by  ICP  mass  spectrometry. 

(2)  Chromatographic  and  batch-type 
sample  introduction  devices  with  ICP 
mass  spectrometry. 

(3)  Atomization,  ionization,  and 
energy  transfer  processes  in  ICPs. 

(4)  Ion-electron  recombination,  oxide 
ion  formation,  charge  transfer,  and 
possible  electron  impact  processes 
during  extraction  of  the  ion  sample  into 
the  mass  spectrometer. 

Most  of  the  above  research  will  be 
performed  by  graduate  students. 
Advanced  undergraduate  students  will 
also  use  the  instrument  for  research. 
Application  received  by  Commissioner 
of  Customs:  July  25, 1984. 

Docket  No.:  84-283.  Applicant:  The 
University  of  Texas  at  Dallas.  (Programs 
in  Biology).  P.O.  Box  830688.  Richardson, 
TX  75083-0688.  Instrument:  Circular 
Dichroism  Spectrophotometer,  Model 
J500C.  Manufacturer:  Japan 
Spectroscopic  Co..  Ltd.,  Japan.  Intended 
use:  Studies  of  nucleic  acids,  proteins, 
and  other  biological  molecules. 
Experiments  are  to  be  conducted  to 
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place  solutions  of  the  biological 
molecules  in  the  beam  of  the  instrument 
and  measure  the  circular  dichroism  at 
wavelengths  in  the  range  of  180  to  700 
nm.  The  objectives  to  be  pursued  are: 

i.  To  develop  quantitative  methods  of 
assessing  the  structures  of  nucleic  acids 
(DNA  and  RNA)  and  proteins. 

ii.  To  study  how  small  changes  in  the 
solution  environment  affects  the 
structures  of  biological  molecules. 

iii.  To  study  how  the  structures  of 
nucleic  acids  and  proteins  depend  upon 
the  sequences  of  nucleotides  and  amino 
acids,  respectively. 

IV.  To  investigate  the  chemical 
interactions  between  the  nucleotide  and 
amino  acid  subunits  in  complexes  of 
nucleic  acids  and  proteins. 

V.  To  compare  the  predicted  and 
experimental  structures  of  molecules 
such  as  DNA.  RNA.  and  proteins. 

Application  received  by 
Commissioner  of  Customs:  August  24, 
1984. 

(Catalog  of  Federal  Domestic  Assistance 
F*rogram  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Matenalg) 
Frank  W.  Crael 

Acting  Director,  Statutory  Import  Prvgroms 

Staff. 

\n  Ooc.  e*-a50n  R1«<)  »-20-«4  »:45  am) 
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lA  475-017] 

Pad*  tor  Woodwind  Instrument  Kays 
From  Italy;  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import"  Administration, 
Commerce. 

ACTIOM:  Antidumping  Duty  Order 


SUMMARY:  In  separate  investigations, 
the  United  States  Department  of 
Corr*merce  and  the  United  States 
Inte  -national  Trade  Commission  (ITC) 
havs  determined  that  pads  for 
woodwind  instrument  keys  from  Italy 
are  being  sold  at  less  than  fair  value  and 
that  sales  of  pads  for  woodwind 
instruments  keys  from  Italy  are 
materially  injuring  a  United  States 
industry.  Therefore  all  entries,  or 
warehouse  withdrawals,  for 
consumption  of  pads  for  woodwmd 
instrument  keys  from  Italy  made  on  or 
after  April  25, 1984,  the  date  on  which 
the  Department  published  its 
"Suspen.sion  of  Liquidation"notice  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries  of  the  subject 
merchandise,  and  withdrawals  from 
warehouse,  for  comsumption  made  on  or 
after  the  date  of  publication  of  this 


antidumping  duty  order  m  the  Federal 
Register. 

EFFECTIVE  DATE:  September  21.  1984. 
FOn  FUfTTHER  INFOmilATKM  COHTACT: 

Vincent  P.  Kane,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230:  telephone:  (202) 
377-5414. 

SUPm.EMENTARY  INFORMATION:  The 

merchandise  covered  by  this 
investigation  is  pads  for  woodwind 
instrument  keys  currently  provided  for 
under  item  number  726.70  of  the  Tariff 
Schedules  of  the  United  States  fTSUS) 
These  pads  are  affixed  to  the  keys  of 
various  woodwind  instruments,  eg., 
saxophones,  clarinets,  oboes,  and  flutes 

In  accordance  with  section  733  of  the 
Tanff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b).  on  April  25,  1984,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  pads  for 
woodwind  instrument  keys  from  Italy 
are  being  sold  at  less  than  fair  value  (49 
FR  17791)  On  juuly  11, 1984,  the 
Department  pubhshed  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (49  FR 
28295). 

On  August  23,  1984.  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S  C. 
1673d(d)).  the  ITC  notified  the 
Department  that  imports  of  pads  for 
woodwind  instrument  keys  from  Italy 
are  materially  in)uring  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
pads  for  woodwind  instrument  keys 
from  Italy.  The  antidumping  duties  will 
be  assessed  on  all  instrument  pads 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  25, 
1964,  the  date  on  which  the  Department 
published  its  "Suspension  of 
Liquidation"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice,  United  States  Cusonms 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  Customs  duties  on  the  subject 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 


antidumping  duty  margiiu  set  forth 
below: 
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This  determination  constitutes  an 
antidumping  order  with  respect  to  pads 
for  woodwind  instrument  keys  from 
Italy,  pursuant  to  section  736  of  the  Act 
(19  U.S.C.  1673e)  and  section  353.48  of 
the  Commerce  Regulations  (19  CFR 
353.43).  In  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(l)),^e  hereby  give  notice  that 
we  are  commencing  an  administrative 
review  of  this  order  on  September  21, 
1984.  For  further  information  regarding 
this  review,  contact  Bill  Matthews  at 
(202)  377-3801. 

We  have  deleted  from  the  Conunerce 
Regulations,  Annex  1  to  19  CFR  Part  353. 
which  listed  antidumping  findings  and 
orders  currently  in  effect,  instead. 
interested  parties  may  contact  the 
Office  of  Information  Services,  Import 
Administration,  for  copies  of  the 
updated  lists  of  orders  currently  in 
effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  §  353.48  of  the  Department  of 
Commerce  Regulations  (19  CFR  353.48). 

Dated:  September  12.  1884, 
Alan  F.  Holmor. 

Deputy  Assistant  Secretary  for  Import 

AdminisU-ation. 

|FR  Doc  M-ZSOeO  Filed  »-aV.M.  B:4(| 
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National  Oceanic  and  Atmosph«rtc 
Administration 

National  Marina  Ratiaries  Service; 
Receipt  of  Application  for  General 
Permit 

Notice  is  hereby  given  that  the 
following  application  has  been  received 
to  take  marine  mammals  incidental  to 
the  pursuit  of  commercia!  fishing 
operations  within  the  U.S.  fishery 
conservation  zone  during  1964  and  1985 
as  authorired  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S  C.  1381- 
1407)  and  the  regulations  thereunder 

The  Internationa!  Trading  and 
Shipping  Agency.  Inc.  of  New  York  has 
applied  on  behalf  of  Portuguese  ship 
owners  for  a  Category  1:  "Towed  or 
Dragged  Gear"  general  permit  to  take  20 
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small  cetaceans.  40  northern  sea  lions.  4 
northern  fur  seals  and  20  harbor  seals  in 
the  course  of  joint  venture  processing 
operations  for  pollock  and  cod  in  the 
North  Pacific  Ocean  and  Bering  Sea. 

The  application  is  available  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW.,  Washington, 
D.C. 

Interested  parties  may  submit  written 
comments  on  this  application  within  30 
days  of  the  date  of  this  notice  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
Washington,  D.C.  20235. 

Dated:  September  17,  1984. 
Richaid  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

(Fit  Doc  M-tSirs  FUad  S-»-M:  «:4S  un| 
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COMMITTEE  FOR  THE 
IMPUEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amending  import  Restraint  Leveie  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Mexico 

September  17. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
21, 1984.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  Mexico  have  exchanged  letters 
amending  their  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  February  26, 1979,  as  amended  and 
extended,  to  increase,  among  other 
things,  the  designated  consultation  level 
for  men's  and  boys'  wool  suits  in 
Category  443  to  3.500  dozen.  Agreement 
was  also  reached  to  establish  a 
designated  consultation  level  of  435,000 
pounds  for  cotton  diapers  in  Category 
359pt.  {only  T.S.U.S.A.  number  383.5095) 
and  a  speciHc  limit  for  Category  359pt. 
(other  than  diapers)  at  900.000  pounds. 
All  of  these  changes  apply  to  goods 
produced  or  manufactured  in  Mexico 
and  exported  during  1984.  Accordingly, 
the  Chairman  of  CITA  is  directing  the 
Commissioner  of  Customs  to  adjust  the 
levels  to  the  designated  amounts. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register 
on  December  13, 1982  (47  FR  55709),  as 
amended  on  April  7,  1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FT?  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  and 
|uly  16, 1984  (49  FR  28754). 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  17.  1964. 

Committee  for  tiie  Implemenation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  9.  1983  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Mexico  and  exported  during  1984. 

Effective  on  September  21. 1984,  you  are 
directed  to  amend  the  directive  of  December 
9. 1983  to  increase  the  level  established  for 
wool  textile  products  in  Category  443  to  the 
following: 


Category 


Amended  l2^nontti  restrawt 


443 


3.SO0  dozen. 


■  The  levels  have  not  t>een  adiusled  to  reOecl  iny  rmports 
axponed  after  OecenOer  31    1983 

Also  effective  on  September  21. 1984,  you 
are  directed  further  to  amend  the  directive  of 
December  9, 1983  to  establish  separate 
restraint  limits  for  cotton  textile  products  in 
parts  of  Category  359,  as  follows: 


Category 

Amended  1^-mon1^  restraint 

359pt.'.. 

asspt' 

435.000  pounds 
900.000  pounds 

'  The  levels  have  not  been  adtusleo  ic  rafted  any  imports 
exported  attar  December  31    1963 

•  In  Category  359  on>y  T  S  U  S  A   numcer  383  S095 

•  In   Category    359,.  a«   T.S.U.S.A,    numbers   axcept   ItW 
kstad  n  footnote  2.     1 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc  S4-ZS082  Klsd  9-20-64.  S:45  amj 
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Amending  ttte  Export  Visa  and  Quota 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Apparel  Products 
Produced  or  Manufactured  in  ttie 
Philippines 

September  17. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
21, 1984.  For  further  information  contact 
Carl  Ruths,  International  Trade 
Specialist  (202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
November  24, 1982.  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the 
Philippines  provides,  among  our  other 
things,  that  quotas  for  certain  cotton  and 
man-made  apparel  categories  be 
charged  on  the  basis  of  the  size  of  the 
garment.  Infants'  garments,  sizes  0-6X, 
are  chargeable  to  the  "traditional"  (T) 
segment  of  certain  categories,  while 
girls'  and  women's  garments,  sized  over 
6X,  are  to  be  charged  to  the  "non- 
traditional"  (NT)  segments  of  those 
categories. 

A  CITA  directive  of  November  21. 
1979  established,  effective  on  January  1, 
1980,  a  visa  and  exempt  certification 
mechanism  for  cotton,  wool  and  man- 
made  fiber  textile  and  apparel  products 
exported  from  the  Philippines  which  are 
subject  to  the  terms  of  the  bilateral 
agreement  (See  44  FR  68005). 

At  the  request  of  the  Government  of 
the  Republic  of  the  Philippines.  CITA  is 
directing  the  U.S.  Customs  Service  to 
permit  entry  for  the  remainder  of  1984  of 
boyswear  in  sizes  0-7,  exported  in  1983 
and  1984,  in  Categories  335.  336.  337,  341, 
342,  348,  352,  359,  635,  636,  637,  641,  642, 
646,  648,  652  and  859,  which  is  visaed 
with  a  "T",  provided  such  goods  are 
included  in  a  shipment  predominantly 
consisting  of  sizes  0-6X.  For  the 
remainder  of  1984  these  goods  will  be 
charged  to  the  limits  established  for  the 
"traditional"  (T)  segments  of  the 
indicated  categories. 
Walter  C.  Lenalian. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  17, 1984. 

Committee  for  the  implementation  of  Textile 
Agreement* 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 
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Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
November  21, 1979,  as  amended  by  directive 
of  June  27, 1984,  which  directed  you  to  charge 
apparel  products  in  Categories  335,  336,  337. 
341,  342,  34a  352,  359,  635,  636,  637.  641,  642. 
646,  648.  652.  and  659.  produced  or 
manufactured  in  the  Philippines  and  exported 
on  and  after  April  5, 1984,  to  the  appropriate 
segment  of  these  categories  based  on  the 
sizes  of  the  garments,  rather  than  on  the 
assignment  of  TSUSA  numbers.  It  also 
further  amends,  but  does  not  cancel,  the 
directive  of  December  16, 1983,  which 
established  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  the  Philippines 
and  exported  during  1984. 

Effective  on  September  21,  1984  and 
extending  through  December  31, 1984,  the 
directive  of  June  27, 1984,  is  amended  to 
permit  entry  of  boyswear  in  sizes  0-7. 
exported  during  1983  and  1984  in  Categories 
335,  336,  337,  341.  342,  348,  352,  359,  635,  636, 
637,  641.  642,  648,  648,  652,  and  659,  which  is 
visaed  with  a  'T",  provided  such  goods  are 
included  in  a  shipment  predominantly 
consisting  of  sizes  0-6X. 

Also  effective  on  September  21, 1964  and 
until  December  31, 1984,  the  directive  of 
December  16, 1963  is  further  amended  to 
provide  that  charges  for  boyswear  in  sizes  0- 
7,  exported  during  1984.  shall  be  charged  to 
the  limits  established  for  the  'T"  segments  of 
the  affected  categories. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 
Sincerely, 

Walter  C,  Lenahan. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  84-ZS078  Filed  B-20-84.  8:«  am| 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1984  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Addition  to  procurement  list. 


summary:  This  action  adds  to 
Procurement  List  1984  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  September  21. 1984. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
11, 1984,  the  Committee  for  Purchase 


from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (49  FR 
20048)  of  proposed  addition  to 
Procurement  List  1984,  October  18, 1983 
(48  FR  48415). 

Addition 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  hsted  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  77. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  actions  will  result  m 
authorizing  small  entities  to  provide  the 
service  procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List  1984: 

SIC  7349 

Janitorial/Custodial.  Griffiss  Air  Force  Base, 
New  York 

C.W.  Fletcher. 

Executive  Director. 

!FR  Doc  M- 25118  Filed  9-20-64.  8:46  am| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Military  Traffic  Management 
Cominand;#irectorate  of  Personal 
Property 

agency:  Military  Traffic  Management 
Command  (MTMC). 
action:  Notice  of  announcement  of  an 
approved  0MB  number  for  Tender  of 
Service  and  Letter  of  Intent  for  Personal 
Property  Household  Goods  and 
Unaccompanied  Baggage. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1980.  the  Office  of 
Management  and  Budget  has  approved 
the  requirement  and  provided  approval 
for  0MB  number  0702-0022,  expiration 
date.  May  31. "1987.  for  the  Tender  of 
Service  (Appendix  A)  and  the  Letter  of 
Intent  (Appendix  B)  of  the  Personal 
Property  Traffic  Management  F  egulation 
(DOD  4500.34-R). 

This  OMB  number  covers  all  forms 
within  both  appendices.  Therefore, 
carriers  are  not  required  to  reflect  this 
OMB  number  on  LOIs  filed  at 
installations. 


FOR  FURTNCR  INFORMATION  CONTACT 
Mr.  John  W.  Gaige,  HQ.  Military  Traffic 
Management  Command.  ATTN:  MT- 
PPM  (Room  410).  5611  Columbia  Pike, 
Falls  Church,  Virginia  22041.  (202)  756- 
1600. 

Nathan  R.  Berkley. 

Colonel.  CS.  Director  of  Personal  Property. 

[FR  Doc  84-2S1S7  Filed  8-20-M.  «:45  •m| 
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Departn>ent  of  ttie  Army 

Army  Medical  Research  and 
Development  Advisory  Committee; 
Partially  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix,  sections  1-15). 
announcement  is  made  of  the  following 
Subcommittee  meeting: 

Name  of  Committee;  United  States  Army 
Medical  Research  and  Development 
Advisory  Committee,  Subcommittee  on 
Pharmacology. 
Date  of  Meeting:  25  October  1984 
Time  and  Place:  0830  hours.  Room  3092. 
Walter  Reed  Army  Institute  of  Research. 
Washington,  DC. 

Proposed  Agenda:  This  meeting  will  be 
open  to  the  public  from  0830-0945  hours  on  25 
October  for  the  administrative  review  and 
discussion  of  the  scientific  research  program 
of  the  Pharmacology  Group.  Walter  Reed 
Army  Institute  of  Research.  Attendance  by 
the  pubUc  at  open  sessions  will  be  limited  to 
space  available. 

In  accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  US  Code,  Title  5  and 
sections  1-15  of  Appendix,  the  meeting  will 
be  closed  to  the  public  from  1000-1630  hours 
for  the  review,  discussion  and  evaluation  of 
individual  programs  and  projects  conducted 
by  the  US  Army  Medical  Research  and 
Development  Command,  including 
consideration  of  personnel  qualifications  and 
performance,  the  competence  of  individual 
investigators,  medical  files  of  individual 
research  subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Dr.  Howard  Noyes,  Associate  Director  for 
Research  Management  Walter  Reed  Army 
Institute  of  Research.  Bldg  40,  Room  1111, 
Walter  Reed  Army  Medical  Center, 
Washington,  DC  20307  (202/576-2436)  will 
furnish  summary  minutes,  roster  of 
Subcommittee  members  and  substantive 
program  information. 
Philip  Z.  Sobodnaki 
Colonel,  MSC  Assistant  Deputy  Commander. 

IFD  Doc  St-ZStZS  Filed  »-30-t  S:4i  en| 
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Anay  Madlcal  Reaeardi  and 
DavalopaMnt  Advisory  Committee; 
Partialy  Ctosad  Heeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix,  Sections  1-15), 
announcement  is  made  of  the  following 
Subcommittee  meeting: 

Name  of  Committee:  United  States  Army 
Medical  Research  and  Development 
Advisory  Committee.  Subcommittee  on 
Trauma. 

Date  of  Meeting:  18  and  19  October  1984. 

Time  and  Place:  0830  hours.  Room  AS3102. 
l.etterman  Army  Institute  of  Research. 
Presidio  of  San  Francisco,  CA. 

Proposed  Agenda:  This  meeting  will  be 
open  to  the  public  from  0630-1045  hours  on  18 
October  for  the  administrative  review  and 
discussion  of  the  scientific  research  program 
of  the  Trauma  Group,  Letterman  Army 
Institute  of  Research.  Attendance  by  the 
public  at  open  sessions  will  be  limited  to 
space  available. 

In  accordance  with  the  provisions  set  forth 
in  section  552b(c)(61,  US  Code,  Title  5  and 
sections  1-15  of  Appendix,  the  meeting  will 
be  closed  to  the  public  from  1100-1700  hrs  on 
18  October  and  from  0830-1645  hrs  on  19 
October  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  US  Army  Medical 
Research  and  Development  Command, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research  subjects, 
and  similar  items,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Or  Ryan  Neville,  Assistant  Director. 
Research  Contract  Management,  Letterman 
Army  Institute  of  Research,  Presidio  of  San 
Francisco.  CA  94129-6800  (415/561-4367)  will 
furnish  summary  minutes,  roster  of 
Subcommittee  members  and  substantive 
program  information. 
Philip  Z.  Sobodnski. 
Colonel.  MSC.  Assistant  Deputy  Commander. 

[FR  Doc  M-2S124  Fitad  9-20-M.  ftIS  «in| 
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Department  of  the  Navy 

Board  of  Visitors  to  the  United  States 
Navai  Academy,  Meeting 

Pursuant  to  the  piDvisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet 
October  12, 1984.  at  the  United  States 
Naval  Academy,  Annapolis,  Maryland. 
The  session,  which  is  open  to  the  public, 
will  commence  at  8:30  a.m.  and 
terminate  at  11-55  a.m.,  October  12, 1984, 
in  Room  301,  Rickover  Hall. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 


discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  method  of  the  Naval 
Academy. 

The  further  information  concerning 
this  meeting  contact:  Rear  Admiral 
Robert  W.  McNitt,  U.S.  Navy  (Retired), 
Secretary  to  the  Board  of  Visitors,  Dean 
of  Admissions,  U.S.  Naval  Academy, 
Annapolis,  Maryland  21402,  (301)  267- 
4361. 

Dated:  September  17. 1984. 
William  F.  Roos,  |r.. 

Lieutenant.  /ACC.  U.S.  Nava/ Reserve, 
Federal  Register  Lioison  Officer 

|FR  Doc  84-24901  Filed  9-20-M.  8.45  am| 
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DEPARTIMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests     . 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
22,  1984. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW..  Room 
3208,  New  Executive  Office  Building, 
Washington.  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Room  4074,  Switzer  Building, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster,  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  the  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 


The  Deputy  Under  Secretary  for 
Management  pubHshes  this  notice 
containing  proposed  information 
requests  prior  to  the  submission  of  these 
requests  to  the  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Agency  form  number  (if  any); 
(4)  Frequency  of  the  collection;  (5)  TTie 
affected  public;  (6)  Reporting  Burden; 
and/or  (7)  Recordkeeping  Burden;  and 
(8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copie  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  September  la  1984. 
Ralph  |.  Obno, 

Acting  Deputy  Under  Secretary  for 
Management. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Extension 
Title:  Application  for  Grants  under  the 

Law  School  Clinical  Experience 

Program 
Agency  Form  Number  ED  595 
Frequency:  Annually 
Affected  Public:  State  or  Non-Profit 

Institutions  of  Higher  Education 
Reporting  Burden:  Responses:  100; 

Burden  Hours:  2,500 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  application  is  utilized  to 
obtain  information  from  institutions  of 
higher  education  required  by 
authorizing  legislation  and  program 
regulations  to  conduct  a  competitive 
evaluation  process  and  to  award  grant 
funds. 

Type  of  Review  Requested;  Extension 

Title:  Application  Form  for  the 
Strengthening,  Special  Needs,  and 
Challenge  Grant  Programs 

Agency  Form  Number:  ED  851,  852,  and 
853 

Frequency:  Annually 

Affected  Public:  State  or  Non-Profit 
Institutions  of  Higher  Education 

Reporting  Burden:  Responses:  1,000; 
Burden  Hours:  20.000 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract:  The  information  is  needed  in 
order  for  the  Department  to  conduct  a 
competition  for  the  Program  funds. 
Field  readers  and  program  officials 
will  use  the  information  to  establish  a 
rank-order  of  applications  for  funding 
purposes.  The  respondents  are 
Institutions  of  Higher  Education, 

Type  of  Review  Requested:  Extension 
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Title:  Financial  Status  and  Performance 

Reports  under  the  Veterans  Cost-of- 

Instruction  Program 
Agency  Form  Number:  ED  269-1  and 

269-2 
Frequency:  Annually 
Affected  Public:  State  or  Non-Profil 

Institutions  of  Higher  Education 
Reporting  Burden:  Responses:  862; 

Burden  Hours:  862 
Recordkeeping' Burden:  Recordkeepers: 

862;  Burden  Hours:  3.448 

Abstract:  The  Reports  are  used  to  obtain 
information  from  grant  recipients  to 
document  that  Federal  funds  were 
I  xpended  in  accordance  with  all 
applicable  laws  and  regulations  and 
to  assess  the  accomplishment  of 
project  goals  and  objectives. 

Type  of  Review  Requested:  Extension 

Title:  Application  for  Grants  under  the 
Talent  Search  Program 

Agency  Form  Number:  ED  872 

Frequency:  Annually 

Affected  Public:  Individuals  or 
Households:  Non-profit  Institutions, 
State  and  Local  Governments 

Reporting  Burden:  Responses:  300; 
Burden  Hours:  10,200 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract:  The  form  requests 
programmatic  and  budgetary 
information  from  eligible  applicants 
so  that  the  Department  of  Education 
program  officers  and  non-federal 
reviewers  will  have  relevant 
information  to  make  fimding 
decisions.  The  collected  information 
will  also  be  used  to  determine 
compliance  with  funding  criteria. 

Type  of  Review  Requested:  Extension 

Title:  Application  for  Noncompeting 
Continuation  Grants  for  the  Special 
Services  for  Disadvantaged  Students 
Program 

Agency  Form  Number:  ED  1251 

Frequency:  Annually 

Affected  Public:  State  or  Local 
Governments;  Non-Profit  Institutions 

Reporting  Burden:  Responses:  662; 
Burden  Hours:  6,800 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract:  Information  requested  from 
eligible  institutions  of  higher 
education  is  needed  to  provide 
Department  program  officers  with 
necessary  information  to  make 
funding  decisions  and  to  determine 
compliance  with  legislation  and 
program  regulations. 

Type  of  Review  Requested:  Elxtension 

Title:  Application  (Program 
Announcement)  for  Grants  and 
Contracts  for  the  Minority  Institutions 
Science  Improvement  Program 
(MISIP) 


Agency  Form  Number  ED  0007 

Frequency:  Annually 

Affected  Public:  Businesses  or  Other 

Institutions;  Non-profit  Institutions 
Reporting  Burden:  Responses:  150; 

Burden  Hours:  6,450 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  application  is  utilized  to 
obtain  information  from  minority 
institutions,  eligible  non-profit 
scientific  professional  societies,  and 
colleges  and  universities  as  required 
by  authorizing  program  regulations  to 
conduct  a  competitive  evaluation 
process  and  to  award  grants  and 
contracts. 

Type  of  Review  Requested:  Extension 
Title:  Application  for  Grants  for  the 

Education  for  the  Public  Service 

Fellowships  Program 
Agency  Form  Number:  ED  404 
Frequency:  Annually 
Affected  Public:  Non-Profit  Institutions; 

Individual  or  Households 
Reporting  Burden:  Responses:  117; 

Burden  Hours:  2,340 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  application  is  utihzed  to 
obtain  information  from  institutions  of 
higher  education  required  by  authorizing 
law  and  program  regulations  in  order  to 
conduct  a  competitive  evaluation 
process  and  to  award  grant  funds. 
Type  of  Review  Requested:  Extension 
Title:  Application  for  Fulbright  Seminars 

Abroad  Program 
Agency  Form  Number  ED  356  and  356-1 
Frequency:  On  Occasion 
Affected  Public:  Individuals  or 

Households 
Reporting  Burden:  Responses:  1,000; 

Burden  Hours:  1,000 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  information  collection 
instrument  will  be  used  by  applicants 
under  the  Fulbright  Seminars  Abroad 
Program  which  provides  opportunities 
for  U.S.  educators  to  participate  in  a 
variety  of  topical,  short-term  training 
seminars  worldwide. 

Type  of  Review  Requested:  Revision 
Title:  Evaluation  Training  Activities  on 

the  Title  IV  Student  Financial 

Assistance  Programs 
Agency  Form  Number  ED  786 
Frequency:  On  Occasion 
Affected  Public:  Individuals  or 

Households 
Reporting  Burden:  Responses:  42,420; 

Burden  Hours:  10,605 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  Collection  of  this 
information  helps  to  determine  the 


effectiveness  of  student  financial  aid 
training  activitiei  and  whether  the 
activities  are  being  targeted  to  the 
groupts]  with  the  greatest  need. 
Participants  in  training  activitief  Include 
high  school  counselors  and  financial  aid 
fiscal,  and  administrative  officials  at 
postsecondary  educational  institutions. 
Type  of  Review  Requested:  Revision 
Title:  Apphcation  for  the  Edncational 

Opportunity  Centers  Program 
Agency  Form  Number  ED  343 
Frequency:  Annually 
Affected  Public:  Individuals  or 

Households;  Non-Profit  Institutions 
Reporting  Burden:  Responses:  120; 

Burden  Hours:  4,080 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract  The  information  is  needed 
in  order  to  conduct  a  national 
competition  for  the  Educational 
Opportunity  Centers  Program  funds. 
Field  readers  and  program  staff  will  use 
the  information  to  evaluate  applications, 
establish  a  slate,  and  award  grants. 
Type  of  Review  Requested:  Revision 
Title:  Application  for  the  Supplemental 

Funds  Program  for  Cooperative 

Education 
Agency  Form  Number  ED  524 
Frequency:  Annually 
Affected  Public:  Non-Profit  Institutions 
Reporting  Burden:  Responses:  524; 

Burden  Hours:  786 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract  The  application  is  needed 
by  colleges  and  universities  to  apply  for 
funds  authorised  under  Title  IV -C, 
H.E.A.  of  1965,  as  amended.  Application  - 
information  is  used  to  reallot  unused 
College  Work-Study  funds  to  colleges 
and  universities  to  initiate,  improve,  or 
expand  cooperative  education  projects. 
Type  of  Review  Requested: 

Reinstatement 
Title:  Continuation  Application  for 

Grants  Under  Upwaid  Bound  Program 
Agency  Form  Number  ED  1251 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments;  Non-profit  Institutions 
Reporting  Burden:  Responses:  423; 

Burden  Hours:  6,345 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract  The  application  is  needed  to 
conduct  a  continuation  competition  for 
program  year  1985-86  for  the  423  multi- 
year  Upward  Boimd  projects. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  Extension 
Title:  Program  Announcement — Mina 

Shaughnessy  Scholars  Program 
Agency  Form  Number  ED  0006 
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Freqaoncy:  Annually 
Affected  Public  Slate  or  Local 

Governments;  Non-profit  institutions: 

Small  businesses  or  organization 
Reporting  Burden:  Responses:  722; 

Burden  Hours:  19.300 
Recordkeeping  Burden:  Recordkeepers: 

722:  Burden  Hours:  19.300 

Abstract:  This  program  is  an  annual 
grant  competition  designed  to  solicit 
applications  from  postsecondary 
institutions  which  propose  to  designate 
a  Shaughnessy  Scholar  to  improve 
educational  practice  through  individual 
projects.  This  information  request  is 
necessary  to  determine  which 
applications  will  receive  grant  awards. 

[FR  Doc  M-2Sia3  PU^  S-ZO-St:  a?tS  araj 
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IntergovanmMfTtal  Advisory  Council 
on  Education 

AGEMCV:  Department  of  Education. 
action:  Notice  of  Hearing. 

SUMMAMV.  This  notice  sets  forth  the 
schedule  of  a  hearing  of  the 
Intergovernmental  Advisory  Council  on 
Education.  Notice  of  this  hearing  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
date:  October  26. 1984. 
ADDRESS:  lackson  Federal  Building, 
North  Auditorium.  915  Second  Avenue, 
Seattle.  Washington  98104. 
FOR  RiRTHER  INFORMATKM  CONTACT: 
Laveme  Johnson.  Intergovernmental 
Advisory  Council  on  Education. 
Department  of  Education,  300  7th  Street 
SW..  Room  513,  Washington.  D.C.  20202 
(202)  472-8464. 

SUPPLEMENTARY  INFORMATION:  The 
Intergovernmental  Advisory  Council  on 
Education  is  established  under  Section 
213  of  the  Department  of  Education 
Organization  Act  (20  U.S.C.  3423).  The 
Council  was  established  to  provide 
assistance  and  make  recommendations 
to  the  Secretary  and  the  President 
concerning  intergovernmental  policies 
and  relations  pertaining  to  education. 

The  Intergovernmental  Advisory 
Council  on  Education  will  conduct  a 
Pubhc  Hearing  on  October  26, 1984.  The 
hearing  schedule  is  as  follows: 
9;30  a.m. — Educational  Partnerships 
11:00  a.m. — Student  Achievement  and 

Discipline 
2:00  p.m. — Higher  Education 

Reauthorization  Proposals 
3:30  p.m. — Press  Availability 

Individuals,  organizations,  and 
associations  need  to  register  for  the 
October  26  hearing.  To  register  due  to 
limited  space  and  time,  write  or  call  Ms. 
Laveme  Johnson.  Intergovernmental 


Advisory  Council  on  Education,  300  7th 
Street  SW.,  Room  513.  Washington.  D.C 
20202.  (202)  472-6464.  (TesUfere  will  be 
limited  to  Hve  (5)  minutes.  Each  testifier 
must  provide  written  comments.  Those 
wishing  to  submit  comments  only  may 
do  so  by  maibng  them  to  Ms.  Johnson.) 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the 
Intergovernmental  Advisory  Council  on 
Education,  300  7th  Street  SW.,  Room 
513.  Washington,  DC.  20202. 

Signed  at  Washington,  D.C.  on  Monday, 

September  17, 1984. 

A.  Wayne  Roberts, 

Deputy  Under  Secretary  for 
Intergovnrnmetital  and  Interagency  Affairs. 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 
(BPA  File  No.  INCENT] 

Impiamentatlon  of  ttia  Industrial 
Incentive  Rate  for  the  Direct-Service 
Industrial  Customers  of  ttw  Bonneville 
Power  Administration 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice  of  Industrial  Incentive 
Rate  Implementation. 

summary:  BPA  took  final  action  on 
September  1. 1984,  to  implement  the 
Industrial  Incentive  Rate  for  a  6-month 
period  for  its  direct  service  industrial 
customers  (DSIs).  The  Industrial 
Incentive  Rate  is  a  reduced  rate  which 
was  designed  to  increase  BPA's 
revenues  during  periods  of  adverse 
market  conditions  for  the  aluuninum 
industry.  The  incentive  rate  was  also 
intended  to  stimulate  industrial 
production  in  the  Pacific  Northwest. 
This  incentive  rate  represents  a  discount 
averaging  5  mills  per  kilowatthour  from 
the  Standard  Industrial  Rate,  the 
industrial  rate  currently  in  effect.  BPA's 
industrial  customers  have  committed  to 
purchasing  2640  megawatts  on  a  take-or- 
pay  basis  under  the  Industrial  Incentive 
Rate.  BPA  projects  that  implementation 
of  this  rate  will  increase  total  BPA 
revenues  by  $7.5  million  during  the  6- 
month  period  over  what  they  would 
otherwise  have  been  expected  to  be. 
This  notice  is  not  required  by  statute 
and  is  provided  simply  as  a  courtesy. 

Responsible  Official:  Janet  W. 
McLennan,  Assistant  Power  Manager 
for  Natural  Resources  and  Public 
Services,  is  the  official  responsible  for 
implementaion  of  the  Industrial 
Incentive  Rate. 


DATES:  The  rate  will  be  in  effect  from 
September  1, 1984,  through  February  28, 

1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  W.  Baker,  Bonneville  Power 
Administration,  Public  Involvement — 
ALP,  P.O.  Box  12999,  Portland.  Oregon 
97212.  Portland  callers  shoulddial  230- 
3478.  Oregon  callers  outside  of  Portland 
may  use  the  toll-free  line  800-452-8429; 
callers  in  California,  Idaho,  Montana. 
Nevada,  Utah,  Washington,  and 
Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  Gwinnutt,  Lower  Columbia 
Area  Manager.  Suite  268, 1500  Plaza  Building. 
1500  NE.  Irving  Street,  Portland,  Oregon 
97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District  Manager, 
Room  206,  211  East  Seventh  Avenue,  Eugene, 
Oregon  97401.  503-687-6952. 

Mr.  Arthur  A.  Harlow,  Upper  Columbia 
Area  Manager,  Room  561.  West  920  Riverside 
Avenue,  Spokane,  Washington  99201.  509- 
456-2518. 

Mr.  George  E.  Eskridge,  Montana  District 
Manager.  800  Kensington.  Missoula,  Montana 
59801,  406-329-3060. 

Mr  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741,  Wenatchee, 
Washington  98801,  509-662-4377,  extension 
379. 

Mr.  Richard  D.  Cased,  Puget  Sound  Area 
Manager,  415  First  Avenue  North.  Room  250, 
Seattle.  Washington  98109,  206-442-4131. 

Mr.  Thomas  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla,  Washington  99362.  509-434-622a 
extension  701. 

Mr.  Robert  N.  LaRel,  Idaho  Falls  District 
Manager,  531  Lomax  Street,  Idaho  Falls, 
Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise  District 
Manager,  Owyhee  Plaza,  Suite  245, 1109  Main 
Street,  Boise,  Idaho  83707.  206-334-9137. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Since  January,  U.S.  market  aluminum 
prices  have  fallen  from  approximately 
77i  per  pound  to  current  levels  of  50-55* 
per  pound.  As  a  result  of  these  poor 
market  conditions,  several  of  BPA's  DSI 
customers  curtailed  from  earlier 
production  levels  and  were  considering 
further  reductions  in  load.  The  Industrial 
Incentive  Rate  was  provided  in  BPA's 
1983  Wholesale  Power  Rate  Schedules 
to  protect  BPA's  revenues  should 
economic  conditions  adversely  affect 
the  DSIs  and  cause  them  to  curtail  their 
purchases  from  BPA. 

The  1983  General  Rate  Schedule 
Provisions  state  that  BPA  is  to  apply  the 
rate  only  if  total  BPA  revenues  under  the 
Industrial  Incentive  Rate  are  projected 
to  be  greater  than  they  would  be  if  the 
DSIs  were  served  under  the  Standard 
Industrial  Rate.  To  make  that 
determination  BPA  is  to  conduct  a 
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study.  If  that  study  demonstrates  that 
adoption  of  a  reduced  rate  would 
increase  total  BPA  revenues,  the  rate 
identified  in  the  study  would  be  BPA's 
proposed  Industrial  Incentive  Rate. 

On  August  2. 1984,  BPA  published  an 
initial  Industrial  Incentive  Rate 
feasiblity  study  which  concluded  that  it 
was  appropriate  for  BPA  to  propose  to 
implement  the  Industrial  incentive  Rate 
at  a  level  equivalent  to  a  5-mill  discount 
from  the  Standard  Industrial  Rate.  BPA 
then  solicited  comments  on  its  proposal 
for  a  3-week  period,  August  2. 1984, 
through  August  24. 1984.  BPA  also  held  a 
public  information  and  comment  forum 
on  August  15, 1984,  to  discuss  the 
proposal. 

Following  the  comment  period.  BPA 
evaluated  the  comments  received  on  the 
proposal  and  a  draft  incentive  rate 
contract.  An  Evaluation  of  the  Record 
and  a  revised  contract  were 
subsequently  prepared.  BPA  then 
solicited  committed  load  levels  from  the 
DSI's.  Upon  receipt  of  those  commitment 
levels,  BPA  conducted  a  final  revenue 
analysis  to  determine  the  projected 
impact  of  those  commitments  on  BPA's 
total  revenues.  The  revenue  analysis 
showed  that  BPA's  total  revenues  would 
increase  by  $7.5  million  if  BPA  were  to 
adopt  the  Industrial  Incentive  Rate.  BPA 
then  issued  the  Administrator's  Record 
of  Decision  (ROD)  which  concluded  that 
BPA  should  implement  the  Industrial 
Incentive  Rate  at  the  level  proposed  in 
the  initial  feasibility  study. 

II.  Final  Action 

On  September  1, 1984,  BPA  adopted 
an  Industrial  Incentive  Rate  which 
results  in  a  discount  of  approximately  5 
mills  per  kilowatthour  from  the  average 
Standard  Industrial  Rate.  The  Industrial 
Incentive  Rate  will  be  in  effect  for  6 
months,  beginning  September  1. 1964. 
During  this  time  the  DSI's  have 
committed  to  purchasing  2640 
megawatts  on  a  tedce-or-pay  basis.  In 
December  1984,  BPA  will  review  the 
appropriateness  of  making  a  new 
incentive  rate  offer  for  the  period  March 
1, 1985,  through  June  30, 1985. 

Copies  of  the  feasibility  study,  the 
incentive  rate  contract,  the  transcript 
from  the  public  hearing,  and  the  ROD 
are  available  from  the  BPA  Public 
Involvement  office,  at  the  address  and 
phone  numbers  listed  above. 

Issued  in  Portland,  Oregon,  on  Septeml)er 
11. 1984. 

Patar  T.  JohnsoD, 

Administrator. 
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Energy  informalkin  AdmMelralfan 

Publlcatton  of  Alternative  Fuel  Price 
Ceillnga  and  Incremental  Price 
Thraehold  for  High  Coet  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  [Pub.  L.  95-621)  signed  into  law 
on  November  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  11  of  the  NGPA. 
Section  204(e),  the  Energy  Information 
Administration  (ELA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  October  1. 1984.  These 
prices  are  based  on  the  prices  of 
alternative  fuels. 

FOR  FURTHER  INFORMATION  OOWT ACT 

Leroy  Brown,  Jr.,  Energy  Information 
Administration.  1000  Independence 
Avenue,  SW.,  Room  BE-034. 
Washington,  D.C  20565.  Telephone: 
(202)  252-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceihng  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  March  2. 
1981.  in  Docket  No.  RM79-21.  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTUs).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 
III. 
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Section  n — IncranMntal  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropohtan  area  durii^ 
July  1984  was  $32.24  per  barrel  In  order 
to  estabhsh  the  incremental  pricing 
threshold  for  high  cost  natural  gas,  as 
identified  m  the  NGPA,  Title  11,  Section 
203{a)l7).  this  price  was  multiplied  by  1 J 
and  converted  to  its  equivalent  in 
millions  of  BTU's  by  dividing  by  5.8. 
Therefore,  the  incremental  pricing 
threshold  for  high  cost  natural  gas. 
effective  October  1, 1984,  is  $7.23  per 
million  BTU's. 

Section  III — Method  Used  To  Computs 
Price  Ceilings 

The  FERC,  by  Order  No.  sa  issued  on 
September  29. 1979.  in  Docket  No. 
RM79-21.  estabhshed  the  basis  fcir 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167,  issued  in  Docket  Nc.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 


37144 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Notices 


price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  October  6, 
1981.  in  Docket  No.  RM81-28, 
established  that  price  ceilings  should  be 
published  for  onlythe  48  contiguous 
states  on  a  permament  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil;  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industiral  users  in  the  months  of  May 
1984.  June  1984,  and  July  1984."  All 
reports  of  volume  sold  and  price  were 
identified  by  the  State  into  which  the  oil 
was  sold. 

B.  Method  Used  To  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
A  verage  Price.  The  prices  which  will 
become  effective  October  1. 1984  (shown 
in  Section  I),  are  based  on  the  reported 
price  of  No.  6  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48 
contiguous  States,  for  each  of  the  3 
months,  May  1984.  June  1984,  and  July 
1984.  Reported  prices  for  sales  in  May 
1984  were  ajdusted  by  the  percent 
change  in  the  natiowide  volume- 
weighted  average  price  from  May  1984 
to  July  1984.  Prices  for  June  1984  were 
similarly  adjusted  by  the  percent  change 
in  the  nationwide  volume-weighted 
average  price  from  June  1984  to  July 
1984.  The  volume-weighted  3-month 
average  of  the  adjusted  May  1984  and 
June  1984,  and  the  reported  July  1984 
prices  were  then  computed  for  each 
State. 

(2)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
m.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  III.B.(l)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3- 
month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 


'  Large  Induitiral  Ugei^A  per«)n/finn  which 
purcaJuea  No.  6  fuel  oil  in  quantitei  of  4.000  gallon* 
or  greater  for  consumption  in  a  busineaa.  including 
the  ipaca  heating  of  the  busineaa  premiaet.  Electric 
utiiitiea.  governmental  bodies  (Federal.  State,  or 
Local),  and  the  military  are  excluded. 


Section  III.B.(1)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  States  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  fmal 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  III.B.4) 
was  then  applied  to  the  alternative  bse\ 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon) 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  May  1984, 
June  1984,  and  July  1984.  The  alternative 
fuel  price  ceilings  for  the  States  in 
Region  G  were  determined  by 
calculating  the  voliune-weighted 
average  price  ceilings  for  Region  E, 
Region  F.  Region  G,  and  Region  H. 

(4)  Lag  Adjustment.  The  EIA  has 
implemented  a  procedure  to  partially 
compensate  for  the  two-month  lag 
between  the  end  of  the  month  for  which 
'data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Piatt's  Oilgram  Price  Report  publication 
provides  timely  information  relative  to 
the  subject.  The  prices  foimd  in  Piatt's 
Oilgram  Price  Report  ptblication  are 
given  for  each  trading  day  in  the  form  of 
high  and  low  prices  for  No.  6  residual  oil 
in  20  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  September  14. 1984,  and 
dividing  that  price  by  the  corresponding 


weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  July  1984.  A  regional  lag  adjustment 
factor  was  similarly  calculated  for  four 
regions.  These  are:  one  for  FERC 
Regions  A  and  B  combined;  one  for 
FERC  Region  C;  one  for  FERC  Regions 
D,  E.  and  G  combined;  and  one  for  FERC 
Regions  F  and  H  combined.  The  lower  of 
the  national  or  regional  lag  factor  was 
then  applied  to  the  alternative  fuel  price 
ceiling  for  each  State  in  a  given  region 
as  calculated  in  Section  III.B.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 


Region  A 

Region  B 

Connecticut 

Delaware 

Maine 

Maryland 

Massachusetts 

New  jersey 

New  Hampshire 

Pennsylvania 

New  York 

Rhode  Island 

Vermont 

Region  C 

Region  D 

Alabama 

Illinois 

Florida 

Indiana 

Georgia 

Kentucky 

Mississippi 

Michigan 

North  Carolina 

Ohio 

South  Carolina 

West  Virginia 

Tennessee 

Wisconsin 

Virginia 

Region  E 

Region  F 

Iowa 

Arkansas 

Kansas 

Louisiana 

Missouri 

.        New  Mexico 

Minnesota 

Oklahoma 

Nebraska 

Texas 

North  Dakota 

South  Dakota 

Region  C 

Region  H 

Colorado 

Arizona 

Idaho 

California 

Montana 

Nevada 

Utah 

Oregon 

Wyoming 

Waahington 

Issued  in  Washington.  D.C.,  September  18. 
1984. 

Albert  H.  Linden,  Jr., 

Deputy  Administrator.  Energy  Information 
Administration. 

[FR  Doc.  M-2S206  Filsd  9-20-84:  8:4S  «ra| 
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Federal  Energy  Regulatory 
Commission 

[Dockst  No.  CP8»-532-002] 

ANR  Pipeline  Co^  Tariff  niing  Pursuant 
to  Order  Issuing  Certiflcata  of  Public 
Convenience  and  Necessity 

September  18  1984. 

Take  notice  that  on  September  11, 
1984.  ANR  Pipeline  Company  (ANR) 
(formerly  Michigan  Wisconsin  Pipe  Line 
Company)  tendered  for  filing  Original 
Sheet  Nos.  2149  through  2157  to  be 
designated  as  Rate  Schedule  X-141 
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under  First  Revised  Volume  No.  2  of  its 
FERC  Gas  Tariff. 

ANR  state*  that  Rate  Schedule  X-141 
has  been  filed  pursuant  to  authorization 
granted  April  17, 1984,  in  Docket  No. 
CP83-532-O0O.  Pursuant  to  such 
authorization,  ANR  will  transport  up  to 
25,000  Mcf  of  natural  gas  per  day  on  a 
contract  demand  basis  for  Mid 
Louisiana  Gas  Company  (Mid 
Louisiana).  The  terms  of  the 
transportation  agreement  dated  June  20, 
1983,  between  ANR  and  Mid  Louisiana, 
provide  for  ANR  to  receive  up  to  25.000 
Mcf  of  natural  gas  per  day  at  an  existing 
undersea  valve  on  ANR's  20-inch 
offshore  pipeline  system  in  Eugene 
Island  Block  34.  offshore  Louisana.  From 
such  point.  ANR  will  transport  the  gas 
onshore  and  deliver  thermally 
equivalent  volumes  to  Mid  Louisiana, 
reduced  by  three  percent  for  compressor 
fuel  usage.  The  points  of  redelivery  are: 
(1)  An  existing  interconnection  between 
the  pipeline  systems  of  ANR  and  Mid 
Louisiana  in  Franklin  Parish,  Louisiana, 
and  (2)  an  existing  meter  station  located 
in  Tensas  Parish.  Louisiana,  where  ANR 
will  cause  Locust  Ridge  Gas  Company 
to  make  redeliveries  to  Mid  Louisiana 
for  ANR's  account.  ANR  will  charge  Mid 
Louisiana  $5.21  per  month  for  each  Mcf 
of  contract  demand  as  modified  by  the 
settlement  of  Docket  No.  RP82-8(>-000. 
pursuant  to  ordering  paragraph  (cj  in  the 
order  issued  April  17, 1984.  in  Docket 
No.  CP83-532-000. 

ANR  has  requested  that  Rate 
Schedule  X-141  be  accepted  for  filing 
and  made  effective  June  5, 1984,  the  date 
of  commencement  of  firm  transportation 
service. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  Gie  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC.  20426  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26. 1984.  Protests  will  be  considered  by 
the  Commission  in  determing  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kennath  F.  Plumb, 
Secfetary. 

|FR  Doc  M-2S127  PSad  •-»««:  Mt  aal 
MUJNa  OOOC  •71>-0t-M 


[Docket  No*.  CP«2-»42-<KMl 

ANR  PipeniM  Co.;  Tartff  Filing  Pursuant 
to  Order  Approving  Settioment 
Agraament 

September  18, 1984 

Take  notice  that  on  September  11, 
1984.  ANR  Pipeline  Company  ("ANR") 
(formerly  Michigan  Wisconsin  Pipeline 
Company)  tendered  for  filing  First 
Revised  Sheet  Nos.  19a,  19b.  57,  58  and 
59  to  its  F.E.R.C.  Gas  Tariff.  Original 
Volume  No.  1,  proposed  to  be  effective 
August  21. 1984. 

ANR  states  that  the  purpose  of  this 
filing  is  to  reflect  the  Federal  Energy 
Regulatory  Commission's 
("Commisdioa")  approval  on  August  21, 
1984  of  a  Stipulation  and  Agreement 
filed  on  June  26, 1984.  Essentially,  the 
settlement  provides  that  ANR  shall  be 
granted  a  certificate  to  sell  gas  under  the 
DF-1  rate  schedule  for  a  trial  period 
beginning  on  the  date  the  Commission 
approves  the  settlement  and  ending  on 
October  31. 1984,  or  such  later  date  as 
the  Commission  may  prescribe.  The 
Commission's  approval  specified  the 
October  31, 1984  date.  Any  participant, 
including  ANR  may  petition  the 
Commission  to  extend  the  term  of 
service  under  the  DF-1  rate  schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  38S.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  party  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  virith  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  B4-U128  Filed  9-20-M  &«»  am) 
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[Dockat  Na  CPS4-65S-000] 
ANR  PlpaUna  Co.^  Ap|>Ucatlon 

September  18.  1964. 

Take  notice  that  on  August  22. 1984, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP84-e5B-000 


an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  ANR  to  provide  a  gas 
transportation  service  for  Southern 
Natural  Gas  Company  (Southern),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  application  Indicates  that  Shell 
Onshore  Partnership  (Shell)  has 
committed  to  Southern  production  from 
its  interest  in  the  natural  gas  reserves  in 
the  Alcorn  filed  in  Clairbome  and 
Jefferson  Counties,  Mississippi.  The 
application  further  indicates  that  the 
Alcorn  field  is  remotely  located  relative 
to  Southern's  facilities  and  Southern  has 
solicited  the  assistance  of  both  ANR  and 
Locust  Ridge  Gas  Company  (Locust 
Ridge)  to  assist  in  the  receipt  of  the 
Alcorn  gas  supplies.  The  arrangement 
contemplates  transportation  of  the  gas 
supplies  through  the  existing  facihties  of 
Locust  Ridge  between  the  Alcorn  field 
and  the  easterly  terminus  of  ANR's 
Holly  Ridge  lateral  in  Tensas  Parish. 
Louisiana,  and  from  such  point,  ANR's 
redelivering  the  supplies  by 
displacement  to  Southern's  Shadyside 
compressor  station  in  St.  Mary  Parish, 
Louisiana. 

ANR  states  that  its  portion  of  the 
arrangement  is  set  forth  in 
transportation  agreement  dated 
September  12. 1983,  which  provides  that 
ANR  will  take  receipt  of  up  to  4,000  Mcf 
of  natural  gas  per  day  (the  contract 
demand).  Concurrently.  ANR  states,  it 
will  redeliver  by  displacement  thermally 
equivalent  volumes  to  Southern  which 
will  be  reduced  by  one  percent  of  the 
quantities  received  as  compensation  for 
its  compressor  fuel  usage.  As 
consideration  for  providing  the  service. 
/\NR  states.  Southern  has  agreed  to  pay 
it  $2.36  per  month  for  each  Mcf  of 
contract  dema.id. 

On  January  12,  1984.  ANR  and  Locust 
Ridge  commenced  the  transportation 
service  pursuant  to  ANH's  blanket 
certificate  in  Docket  Na  CP81-SO4-000 
and  Locust  Ridge's  blanket  certificate  in 
Docket  No.  CPeO-561-OOa 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
9.  1984.  file  vrith  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C  20420.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Cocunission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
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takeo  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  adivsed,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a«-2S129  Filed  B-2D-S4.  8:45  wnj 
BttJJNQ  COOC  (717-01-11 


[Docket  No.  ER81-179-023] 

Arizona  Public  Service  Co^ 
Compliance  Rling 

September  1&  1984. 

Take  notice  that  on  July  26, 1984. 
Arizona  PubHc  Service  Company  (APS) 
submitted  for  filing  its  compliance  report 
pursuant  to  the  Commission's  Opinions 
Nos.  193  and  193-A  issued  October  19, 
1983  and  December  19, 1983, 
respectively. 

APS  jtates  that  pursuant  to  the 
instruction  in  the  Commission's  Letter  of 
Acceptance  and  as  ordered  in  Opinion 
No.  193,  the  required  refunds  (including 
interest)  have  been  forwarded  to  each 
entitled  customer. 

APS  further  states  that  although  the 
Commission's  acceptance  letter  of  June 
12, 1984  contained  no  mention  of  the 
disposition  of  rates  for  the  Town  of 
Wickenburg,  a  refund  has  been  made  to 
Wickenburg  in  accordance  with  the 
Company's  intent  as  stated  in  our  June 
27, 1984  letter  to  the  Director,  Office  of 
Electric  Power  Regulation. 

APS  also  submitted  a  copy  of  the 
report  showing  the  computation  of 
refund  amotmts  and  a  summary  showing 
the  total  refund  due  each  customer. 


Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426,  on  or 
before  October  3, 1984.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a4-2S130  Fllod  9-20-M:  S:46  UU] 
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[Docket  No.  ER84-638-000] 

Central  Vermont  Public  Service  Corp.; 
Filing  I 

September  17. 1964. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  30. 1984. 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
as  an  initial  rate  schedule  a  System 
Sales  Agreement  (the  Agreement) 
between  the  Central  Maine  Power 
Company  (CMP)  and  CVPS.  The 
Agreement,  dated  April  1, 1984,  provides 
for  the  sale  of  energy  (a  Transaction) 
from  the  CVPS  system  to  CMP  and  the 
purchase  by  CMP  of  energy  from  the 
CVPS  system. 

CVPS  states  that  the  Agreement 
provides  that  the  parties  will  determine 
prior  to  11:00  AM  daily  and  weekly  at 
11:00  AM  on  Saturday  during  the  term  of 
the  Agreement  whether  it  is 
economically  advantageous  to  the 
parties  that  a  sale,  pursuant  to  the 
Agreement,  take  place  during  that  day 
of  the  week. 

CMP  shall  pay  CVPS  monthly  an 
amount  determined  by  multiplying  the 
megawatt  hours  delivered  by  CVPS  and 
received  by  CMP  for  the  preceding 
month  by  the  energy  reservation  charge 
in  doUars/MWH  for  each  transaction 
occurring  in  that  month  plus  an  energy 
charge.  The  energy  charge  shall  be 
determined  by  multiplying  the  megawatt 
hours  delivered  by  CVPS  for  the 
preceding  month  by  the  energy  rate  for 
each  transaction  occurring  in  that 
month.  The  energy  charge  shall  be 
based  upon  the  forecasted  incremental 
energy  cost  adjusted  for  transmission 
losses  to  the  delivery  point. 

CVPS  requests  an  effective  date  of 
April  1, 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  respective  jurisdictional  customers 
of  the  parties  hereto,  as  well  as  their 


respective  FNibhc  Service  Boards.  CVPS 
further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  v^shing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  84-25131  Filed  i»-20~64.  8:45  am] 
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[Docket  No.  ER84-648-000] 

Central  Vermont  Public  Service  Corp.; 
Filing 

September  19. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31. 1984. 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  88.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $204,130  for  the  twelve  month 
period  ending  October  31. 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  V  of  Central  Vermont's  Power 
Purchase  Contract  with  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  which  provides  that 
charges  will  be  updated  annually  to 
incorporate  Central  Vermont's 
purchased  power  cost  experience  for  the 
preceding  twelve  months  ending 
October  and  Central  Vermont's  capacity 
cost  associated  with  company-owned 
generating  facilities  for  the  preceding 
calendar  year.  Central  Vermont 
proposes  an  effective  date  of  November 
1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Vermont  Electric  Generation  and 
Transmission  Cooperative,  Inc.  and  the 
Vermont  Public  Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211  ' 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  (Dctober  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretory 

|FR  Ooc  M-ZSU:  Filed  »-20-M.  1:46  am) 
BILUNG  CODE  6717-01-11 

I  Docket  No.  ER84-649-000] 

Central  Vermont  Public  Service  Corp^ 
Filing 

September  19. 1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  107. 
The  proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  S239  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  III  of  Central  Vermont's  Power 
Transmission  Contract  with  Village  of 
Johnson  Water  and  Light  Department 
which  provides  that  charges  will  be 
updated  annually  to  incorporate  Central 
Vermont's  cost  experience  for  the 
preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Village  of  Johnson  Water  and  Light 
Department  and  Vermont  Public  Service 
Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N^E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  dctober  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  rtiake  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFK  Doc.  54-25133  FiM  B-SO-M.  kU  uii| 
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(Docket  No.  ERS4-«S0-000] 

Central  Vermont  Public  Service  Corp^ 
Filing 


September  19.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31, 1984, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  its  Electric 
Service  Rate  Schedule  FERC  No.  102. 
The  proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $324  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  III  of  Central  Vermont's  Power 
Transmission  Contract  with  Rochester 
Electric  Light  and  Power  Company 
which  provides  that  charges  will  be 
updated  annually  to  incorporate  Central 
Vermont's  cost  experience  for  the 
preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1, 1984. 

Copies  of  this  filing  were  served  upon 
the  Rochester  Electric  Light  and  Power 
Company  and  the  Vermont  Fhjblic 
Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  acfion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Setreta^ 

|PR  Doc  84-25134  FU«1  B-20-M^  &-4t  u>| 
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[Docket  No.  ERM-6ei-000] 


Central 
Filing 


Vermont  Public  Sarvtoa  Corp,; 


September  IS,  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31. 1984. 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  ita  Electric 
Service  Rate  Schedule  FERC  No.  101. 
The  proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $671  for  the  twelve  month 
period  ending  October  31, 1984. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  III  of  Central  Vermont's  Power 
Transmission  Contract  with  Allied 
Power  and  Light  Department  which 
provides  that  charges  will  be  updated 
annually  to  incorporate  Central 
Vermont's  cost  experience  for  the 
preceding  calendar  year.  Central 
Vermont  proposes  an  effective  date  of 
November  1,  1984. 

Copies  of  this  filing  were  served  upon 
the  Allied  Power  and  Light  Department 
and  the  Vermont  Public  Service  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mofion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary' 

|FR  Doc  »4-25l3i  Piled  e-20-M.  i*l  un| 
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[Docket  No.  CPS4-105-001] 

Columbia  Qaa  Tranamlaaion  Corp^ 
Amerxtonent  to  Request  Under  Blanket 
Authorization 

September  IS,  1984. 

Take  notice  that  on  August  24,  1964, 
Columbia  Gas  Transmission  Coporation 
(Columbia).  1700  MacCorkle  Avenue. 
SE..  Charleston,  West  Vii-ginia  25314. 
filed  in  Docket  No.  CP84-105-001  a 
request  pursuant  to  {  157.205  of  the 
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Conunission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Columbia  proposes  to  continue  to 
transport  natxiral  gas  on  behalf  of 
Certainteed  Corporation  [Certainteed] 
under  the  authorization  issued  in  Docket 
No.  CP83-76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  request  noticed  on  December  22. 
1983.  in  Docket  No.  CP84-105-000. 
pursuant  to  the  prior  notice  and  protest 
procedure  set  forth  in  S  157.205  of  the 
Commission's  Regulations.  Columbia 
was  authorized  to  transport  up  to  645  dt 
equivalent  of  natural  gas  per  day 
through  October  10. 1984.  to 
Certainteed's  Milan,  Ohio  plant. 
Columbia  proposes  to  continue  the 
transportation  through  June  30, 1985  on 
the  same  terms  and  conditions  as  the 
existing  transportation  authority. 

Any  person  or  the  Conunission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  1 157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205]  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appbcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
KaniMtfa  F.  Phunb. 
Secretcay. 


[FKDdc 
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[Docket  No.  CP84-669-0001 

Columbia  Gas  TranamisskMi  Corp^ 
Request  Under  Blanket  Auttiorization 

September  la  1984. 

Take  notice  that  on  August  24, 1964, 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue.  SE..  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP84-663-000  a  request  pursuant  to 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  that  Columbia  proposes  to 
transport  natural  gas  on  behalf  of 
Fostoria  Glass  Company  (Fostoria) 
under  the  authorization  issued  in  Docket 
No.  CP8»-7«-000  pursuant  to  Section  7 


of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  uuu&pojt  up  to 
518  dt  equivalent  of  natural  gas  per  day 
for  Fostoria  through  June  30.  1985. 
Columbia  states  that  the  gas  to  be 
transported  would  be  purchased  from 
ANR  Gathering  Company  (ANR 
Gathering)  and  would  be  used  as 
process  gas  and  boiler  fuel  in  Fostoria  s 
Moundsville,  West  Virginia,  plant. 

Columbia  states  that  it  would  receive 
the  gas  at  existing  delivery  points  on  its 
system  from  A.MR  Gathering  and 
redeliver  the  gas  to  Mountaineer  Gas 
Company  (Mountaineer),  the 
distribution  company  serving  Fostoria, 
near  Moundsville,  West  Virginia. 
Further,  Columbia  states  that  depending 
upon  whether  its  gathering  facilities  are 
involved,  it  would  charge  either  (1)  its 
average  system-wide  storage  and 
transmission  charge,  currently  40.11 
cents  per  dt  equivalent  exclusive  of 
company-use  and  unaccounted-for  gas, 
or  (2)  its  average  system-wide  storage, 
transmission  and  gathering  charge, 
ciirrently  44.93  cents  per  dt  equivalent 
exclusive  of  company-use  and 
unaccounted-for  gas.  Columbia  states 
that  it  would  retain  2.85  percent  of  the 
total  quantity  of  gas  delivered  into  its 
system  for  company-use  and 
unaccounted-for  gas,  as  set  forth  in  Rate 
Schedule  TS-1  of  Columbia's  FERC 
Tariff.  Original  Volume  No.  1-A. 
Columbia  also  states  that  it  would 
collect  the  GRI  funding  unit  charge  of 
1.21  cents  per  dt 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Kenneth  F.  Plumb. 

Secretary 

(FR  Doc.  84-25137  FilMl  •-20-64:  8:45  ainj 
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[Docket  No.  ESS4-71-000] 

Consumers  Power  Co^  Application 

September  1&  1984. 

Take  notice  that  Consumers  Power 
Company  ("Consiuners  Power")  on 
September  la  1984.  filed  an  application 
for  authority  to  issue  securities  under 
section  204  of  the  Federal  Power  Act 

Consumers  Power  proposes  to  enter 
into  a  Construction  Financing 
Agreement  (the  "Construction  Financing 
Agreement")  with  a  special  purpose 
corporation  (the  "Company")  for  the 
purpose  of  financing  various  items  of 
property  intended  to  be  used  in  the 
operation  of  Consumers  Power's 
business.  The  Company  will  enter  into  a 
Credit  Agreement  (the  "Credit 
Agreement")  with  the  Toronto-Dominion 
Bank,  Chicago  Branch  ("Toronto- 
Dominion").  Pursuant  to  the  Credit 
Agreement,  Toronto-Dominion  will 
accept  a  note  from  the  Company  which 
in  aggregate  amount  will  not  exceed 
$55,000,000.  The  commitment  will  be 
available  to  the  Company  until  364  days 
from  the  date  of  execution  and  delivery 
of  the  Construction  Financing 
Agreement. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
.  D.C.  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  petitions  or  protests  shall  be 
filed  on  or  before  October  9, 1984.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-25138  FIM  •-20-84:  8:45  am) 
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(Docket  No.  ES84-72-000] 

The  Kansas  Power  and  Light  Co,; 
Application 

September  18, 1984. 

Take  notice  that  on  September  10. 
1984,  the  Kansas  Power  and  Light 
Company  (Applicant)  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act  to  issue  not  more 
than  1,000,000  shares  of  Common  Stock, 
par  value  $5.00  per  share,  pursuant  to 
Applicant's  Automatic  Dividend 
Reinvestment  and  Stock  Purchase  Plan. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
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application  should  file  a  motion  to 
intervene  or  protest  on  or  before 
October  3, 1984.  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
,  Secretary. 

|KR  Doc  84-2S1.10  F  led  9-20-M;  8  45  ami 
BILUNG  CODC  6717-01-M 


[Docket  No.  CP84-€77-000) 

K  N  Energy,  Inc.;  Request  Under 
Blanket  Authorization 

September  18.  1984 

Take  notice  that  on  August  30,  1984,  K 
N  Energy,  Inc.  (Applicant),  P.O.  Box 
15265,  Lakewood,  Colorado  80215,  filed 
in  Docket  No.  CP34-677-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  add  two 
delivery  points  to  Peoples  Natural  Gas 
Company,  a  Division  of  InterNorth,  Inc. 
(Peoples),  under  the  certificate  issued  in 
Docket  Nos.  CP83-140-000  and  CP83- 
140-001  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  add  for  two 
years  two  delivery  points  to  Peoples  to 
the  already  existing  two  delivery  points 
for  the  sale  and  delivery  of  Peoples' 
present  contract  demand  of  8.000  Mcf 
per  day  at  Goodland  and  Garden  City, 
Kansas.  Applicant  states  that  the 
proposed  delivery  points  would  be 
located  where  Applicant's  facilities 
presently  interconnect  with  pipeline 
facilities  of  Northern  Natural  Gas 
Company,  a  Division  of  InterNorth,  Inc. 
(Northern),  in  Seward  and  Kearny 
Counties,  Kansas.  Applicant  indicates 
that  it  would  deliver  the  gas  to  Northern 
for  the  account  of  Peoples  at  these  two 
proposed  delivery  points. 

Applicant  states  that  the  total 
contract  demand  to  be  delivered  to 
Peoples  would  not  change  under  the 
subject  proposal  and  that  Applicant's 
existing  tariff  does  not  prohibit  the 
addition  of  delivery  points.  It  is  further 
stated  that  the  proposal  would  be 
accomplished  without  detriment  or 
disadvantage  to  Applicant's  other 
customers  and  that  it  would  have  no 
impact  on  Applicant's  peak  day  and 
annual  deliveries.  It  is  indicated  that  no 


new  facilities  would  be  required  for  this 
proposal. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  tir.e  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  e4-2S140  Filed  9-20-84;  KtS  un| 
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[Docket  No.  TA64-2-5S-000  and  Docket  No. 
TA84-2-55-0011 

Mountain  Fuel  Resources,  Inc.;  Tariff 
Filing 

September  18. 1984. 

Take  notice  that  on  September  12, 
1984,  Mountain  Fuel  Resources,  Inc. 
(Resources)  tendered  for  filing  and 
acceptance  Second  Substitute  Twenty- 
First  Revised  Sheet  No.  7  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1  and 
Substitute  Original  Sheet  No.  13  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 

Resources  states  that  it  has  agreed  to 
revise  its  calculation  of  the  Unrecovered 
Purchase  Gas  Cost  Adjustment  to  reflect 
the  exclusion  of  $39,000  of  Order  No.  93 
costs  for  the  months  of  September. 
October,  and  November,  1983,  and  to 
include  $3,340  in  carrymg  charges 
related  to  Order  No.  93  retroactive 
payments  booked  to  Account  No.  191, 
but  never  paid. 

Resources  states  that  Second 
Substitute  Twenty-First  Revised  Sheet 
No.  7  of  Original  Volume  No.  1  reflects  a 
change  in  the  amortization  rate  to 
$(0.2042)/Mcf  from  the  $(0.1877)/Mcf 
rate  shown  on  Twenty-First  Revised 
Sheet  No.  7. 

Resources  states  that  Substitute 
Original  Sheet  No.  13  of  First  Revised 
Volume  No.  1  reflects  a  change  in  the 
HTDortization  rate  to  $(0.01877)/Dth  from 
the  $(0.01726)/Dth  rate  shown  on 
Original  Sheet  .\o.  13. 

Resources  further  states  that  it  has 
revised  its  Base  Cost  of  Purchased  Gas 


as  Adjusted  downward  by  a  net  of 
$2,364,000  to  reflect,  in  its  forecast  of  gas 
costs,  the  exclusion  of  certain  tax 
reimbursements  included  in  the  original 
filirtg.  This  results  in  a  reduction  in  the 
commodity  component  of  the  Gas  Cost 
Adjustment  shown  on  Substitute 
Original  Sheet  No.  13  of  $(0.03193)/Dth 
from  $(0.22218)/Dth  to  $(0.25411  )/Dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  'Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  64-25141  Filed  »-20-M;  fcts  amj 
BILLING  CODE  crw-OI-M 


[Docket  No.  CPS4-36S-000] 

Northwest  Central  Pipeline  Corp.; 
Application 

September  18, 1984. 

Take  notice  that  on  April  26, 1984, 
Northwest  Central  Pipeline  Corporation 
(Applicant),  P.O.  Box  25128,  Oklahoma 
City,  Oklahoma  73125,  filed  in  Docket 
.No.  CP84-368-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  by  reclaim 
of  a  71  horsepower  compressor  unit  and 
appurtenant  facilities  in  Franklin 
County,  Kansas,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  seeks  authority  to  abandon 
by  reclaim  a  71  horsepower  rental 
compressor  unit  and  appurtenant 
facilities  which  were  installed  in  1977  to 
compress  gas  purchased  from  E.W. 
Hawes  in  Franklin  County,  Kansas.  It  is 
stated  that  such  facilities  are  no  longer 
necessary  as  E.W.  Hawes  informed 
Applicant  of  his  intent  to  abandon  the 
sale  to  Applicant  by  letter  dated 
February  18,  1984.  Subsequent  to  said 
date,  it  is  stated,  Applicant  was 
informed  that  E.W.  Hawes  was 
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succeeded  in  interest  by  Texxon  Energy 
Corporation. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
9. 1984,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157  10).  All  protests  filed  with  the 
Commission  will  be  considered  by  if  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc   M-2S142  FiW  S-20-64:  8:45  am) 
BtLUNG  CODE  «717-01-« 


(Docket  No.  CPB4-665-000] 

Northwest  Central  Pipeline  Corp.; 
Request  Under  Blanket  Authorization 

September  18, 1984. 

Take  notice  that  on  August  24, 1984, 
Northwest  Cer.tial  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288. 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP84-665-000  a  request  pursuant  to 
S  157.205  of  the  Regulations  Under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Northwest  Central  proposes  to  abandon 
in  place  or  by  reclaim  approximately  4.0 


miles  of  12-inch  lateral  line  and 
appurtenant  facilities  in  Oklahoma 
County.  Oklahoma,  and  the 
transportation  of  gas  through  said 
facilities  under  the  authorization  issued 
in  Docket  No.  CP82-479-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  Central  states  that  its  West 
Edmond  12-inch  pipeline  and 
appurtenant  facilities  are  no  longer 
required  as  a  part  of  its  transmission 
system.  The  estimated  cost  to  reclaim 
these  facilities  is  $8,000  with  an 
estimated  salvage  value  of  $1,965.  The 
pipeline  was  originally  constructed  in 
1946  and  is  obsolete.  Customers  affected 
by  this  proposal  have  either  requested 
that  their  service  be  terminated  or  they 
would  continue  to  be  serviced  by  a  local 
natural  gas  transmission  company,  it  is 
alleged. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission  s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretory. 

|FR  Doc  84-25143  Filed  »-20-««;  8:45  amj 
BILUNG  CODE  triT-OI-M 


(l>ocket  Mo.  EC84-2 1-000) 

PacifiCorp,  Doing  Business  as  Pacific 
Power  &  Light  Co.;  Application 

September  18,  1984. 

Take  notice  diat  on  September  10. 
1984,  PacifiCorp.  doing  business  as 
Pacific  Power  &  Light  Company  (Pacific), 
a  Maine  corporation,  qualified  to 
transact  business  in  the  states  of 
Oregon,  Wyoming,  Washington, 
California.  Montana,  and  Idaho,  with  its 
principal  business  office  in  Portland, 
Oregon,  filed  an  apphcation  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  section  203  of  the  Federal 
Power  Act  seeking  an  order  authorizing 
it  to  purchase  from  the  General  Service 


Administration  the  Cottage  Grove 
substation  in  the  vicinity  of  Cottage 
Grove.  Oregon. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
application  should,  on  or  before  October 
11. 1984,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C  20426.  ijetitions  to  intervene  or 
protests  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  filed  with  the  Commission  will 
be  considered  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  this  proceeding.  Persons 
wishing  to  become  a  party  mugt  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(PR  Dot  M-25144  Filed  9-20-64;  8.-4$  am] 
B«U.rNG  COOC  6717-01-M 


[Docket  No.  CP84-656-0001 

Panhandle  Eastern  Pipe  Line  Co.; 
Request  Under  Blanket  Authorization 

September  18, 1984. 

Take  notice  that  on  August  21. 1984. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP84- 
656-000  a  request  pursuant  to  §  157.206 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  a  shipper  end-user  under  its 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  requests  authority  to 
transport  gas  on  behalf  of  Sherex 
Chemical  Company,  Inc.  (Sherex), 
pursuant  to  a  transportation  agreement 
dated  July  12, 1984,  among  Panhandle, 
Sherex,  and  Central  Illinois  Light 
Company  (CILCO).  The  agreement 
provides  for  Panhandle  to  receive  from 
Consolidated  Fuel  Supply.  Inc. 
(Consolidated),  from  which  Sherex 
purchases  the  gas.  a  transportation 
quantity  of  up  to  900  Mcf  per  day  on  an 
interruptible  basis  at  an  existing  point  of 
interconnection  between  Panliandle  and 
Mobil  Oil  Corporation  (Mobil)  at  the 
tailgate  of  Mobil's  Northeast  Trail  Plant 
in  Dewey  County.  Oklahoma,  and  at  a 
proposed  to-be-constructed  receipt  point 
between  Panhandle  and  Consolidated. 
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or  its  designee,  in  Ellis  County, 
Oklahoma.  Panhandle  would  then 
transport  and  redeliver  such  gas,  less  a 

four  percent  reduction  for  fuel,  to  an 
existing  point  of  interconnection 
between  the  facilities  of  Panhandle  and 
CILCO  in  Tazewell  County,  Illinois. 
CILCO  would  make  ultimate  deHvery  of 
the  gas  to  Sherex  for  use  at  its 
Mapleton,  Illinois,  plant.  An  affidavit  is 
included  in  the  request  wherein  Sherex 
states  that  the  gas  will  be  used  to 
provide  process  heating,  to  produce 
steam,  and  to  generate  nitrogen  for 
chemical  production. 

Sherex  is  an  existing  end-user 
custompr  of  CILCO,  and  CILCO  is  an 
existing  jurisdictional  customer  of 
Panhandle.  Sherex  purchases  the  gas 
under  a  June  14,  1984,  contract  on  a  first 
sale  basis  from  Consolidated. 
Consolidated  in  turn  purchases  the  gas 
from  Mobil  in  Dewey  County  and  from 
Hawkins  Oil  &  Gas,  Inc.,  in  Ellis  County. 

Panhandle  proposes  an  initial 
transportation  rate  of  42  cents  plus  a 
1  24-cent  GRI  surcharge  per  MMBtu 
transported.  The  transportation 
agreement  provides  for  such  rate  (the 
OST  rate)  to  be  charged  for  volumes 
transported  within  the  contract 
entitlement  transportation  quantity 
(CETQ).  Volumes  transported  in  excess 
of  the  CETQ  would  be  billed  at  the 
OST-E  rate,  currently  87  cents  plus  the 
1. 24-cent  GRI  surcharge  for  each 
M>4Btu.  The  OST  and  OST-E  rates  are 
effective  pursuant  to  Panhandle's  FEKC 
Gas  Tariff,  Original  Volume  No.  1.  Rate 
Schedules  OST  and  OST-E. 
respectively. 

Additionally,  Panhandle  requests 
"flexible  authorization  "  to  add  or  delete 
sources  of  supply  or  receipt/delivery 
points. 

The  interconnection  and  measuring 
station  proposed  to  be  constructed  in 
Sec.  19,  T.19N..  R.24W..  EUis  County, 
Oklahoma,  is  estimated  by  Panhandle  to 
cost  approximated  $19,000.  Sherex  is 
required  by  the  transportation 
agreement  to  reimburse  Panhandle  for 
all  such  costs  which  are  incurred  in 
establishing  the  points(s)  of  receipt  and/ 
or  redelivery. 

Any  person  or  the  Commission's  staff 
may,  within  45  day  safter  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  moHon  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
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protest  is  tiled  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filmg  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gag  Act. 
Kenneth  F.  Plumb. 
Secretary. 

Irli  Doc^  M-ZSI4S  Pilad  »~2S>-M.  fcM  tm 
BILLING  COOC  6717-01-M 


[Docket  No.  EF»4-4ei>-0«>I 


[Docket  No.  EF84-4011-000] 

Southwestern  Power  Administration; 

Filing 

September  18. 1984. 

Take  notice  that  on  August  3. 1984,  the 
Deputy  Secretary  by  Delegation  Order 
No.  0204-108,  confirmed  and  approved 
on  an  interim  basis  effective  August  1, 
1984.  on  extension  of  the  Southwestern 
Power  Administration  (SWPA)  System 
rates.  This  approval  extends  through 
September  3a  1984. 

Southwestem's  System  rates  were 
approved  on  a  final  basis  in  Docket  No. 
EF83-4011-000  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  by 
Order  isued  August  1, 1983,  for  a  period 
to  end  July  31, 1984. 

Southwestern  has  proposed  an 
extension  of  the  existing  rate  for  the 
period  ending  September  30, 1986.  To 
allow  sufficient  time  for  internal  review 
of  this  proposal  at  the  departmental 
level,  this  interim  extension  was 
approved  for  a  limited  time. 

Confirmation  and  approval  of  the 
extension  of  existing  rates  on  a  final 
basis  is  requested  pursuant  to  authority 
granted  the  FERC  by  Delegation  Order 
No.  0204-108.  for  a  period  ending 
September  30. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street,  NE.  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commisssion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  12. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

in  Doc  S*' 25140  Filed  B-20-a4;  1:49  wn] 
MUng  Cotf*  STIT-OI-M 


Southwestern  Power  Admlnisifuwm 
Filing  September  T7, 1M4. 

Take  notice  that  the  Deputy  Secretary. 
U.S.  Department  of  Energy,  on  Aogast 
29, 1984,  submitted  to  the  Commission 
for  confirmation  and  approval  on  a  final 
basis,  pursuant  to  the  authority  vested 
in  the  Commission  by  Delegation  Order 
No.  0204-108,  extensioo  of  the  foUown^ 
Southwestern  Power  Administration 
System  rates: 

Rate  Schedule  P-4.  Peaking  Power    . 

Rate  Schedule  F-4A,  Firm  Power 

Rate  Schedule  F-4B,  Firm  Power  throi^ 

Oklahoma  Companies 
Rate  Schedule  EE-2  fRevised),  Excess 

Energy 
Rate  Schedule  IC-2  (Revised). 

Interruptible  Capacity 

The  existing  System  rates  were 
confirmed  and  approved  on  a  final  basis 
by  the  Commission  in  Docket  No.  £783- 
4011-000  for  the  period  August  1, 1963. 
through  July  31, 1964,  and  were  extended 
on  an  interim  basis  by  the  Deputy 
Secretary  of  Energy  through  September 
30. 1964.  in  Rate  Order  No.  SWPA-15. 
The  Deputy  Secretary  of  Energy  has 
confirmed  and  approved  an  extension  of 
the  rates  on  an  interim  basis  for  the 
period  October  1. 1984,  through 
September  30, 1988.  in  Rate  Order  Na 
SWFA-16  and  has  submitted  the  rates 
to  the  Commission  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fling  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NR^  Washington. 
DC.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
384.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  11, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commissim  and  are  available 
for  public  inspection. 

Kenneth  F.  Pltunb. 

Secretary'. 

(FR  Doc  »*-25'.4-  Piled  9-ao-M  »4S  amj 
BILUMQ  COOC  STir-OI-M 
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(Doctot  No.  CP«>-«5-«58] 

Tenneesee  Gas  Pipeilne  Co^  a  Division 
of  Tenneco  Inc^  Filing 

September  la  1984. 

Take  notice  that  on  September  7, 1984, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
tendered  for  Hling  the  following 
proposed  tariff  sheets  to  its  FERC  Gas 
Tariff: 

Original  Volume  No.  1 

Second  Revised  Sheet  Nos.  86  and  402 
Third  Revised  Sheet  No.  400 
Fourth  Revised  Sheet  No.  78 

Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  reflect  the 
substitution  of  EnergyNorth  as  the 
recipient  of  certain  natural  gas  sales  and 
transportation  services  previously 
provided  for  Gas  Service  Inc.  and 
Manchester  Gas  Company  and  to  revise 
and  consolidate  existing  Daily  Volume 
Limits  by  DeUvery  Point. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  28. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  84-2S14a  Filed  9-20-M  g:«S  ami 

■MJNiG  cooc  cnr-oi-M 

[Docket  Na  CP73-297-004] 

Texas  Eastern  Transmission  Corp.; 
Petition  to  Amend 

Septemtjer  17, 1984. 

Take  notice  that  on  August  23, 1984, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521,  Houston,  Texas  77252.  filed  in 
Docket  No.  CP73-297-004  a  petition  to 
amend  the  order  issued  December  10. 
1973.  >  as  amended,  in  Docket  No.  CP73- 


( 


'  This  proceeding  was  commenced  before  the 
FPC.  By  joint  regulation  of  October  1. 1977  (10  CFR 
1000.1).  It  was  transferred  to  the  Commission. 


297  pursuant  to  section  7  of  the  Natural 
Gas  Act  so  as  to  authorize  the  exchange 
of  natural  gas  between  Texas  Eastern 
and  Natural  Gas  Pipeline  Company  of 
America  (Natural)  at  additional  points 
of  delivery  in  Kenedy  and  Wharton 
Counties,  Texas,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  states  that  the 
December  10, 1973,  order,  as  amended, 
authorizes  Texas  Eastern  and  Natural  to 
exchange  up  to  15,000  Mcf  of  natural  gas 
per  day.  Texas  Eastern  proposes  that 
the  order  further  be  amended  to  provide 
two  additional  points  of  delivery,  as 
follows:  (1)  Pursuant  to  a  January  4, 
1983,  amendment  Texas  Eastern  would 
deliver  exchange  gas  to  Natural  at  the 
inlet  of  Natural's  existing  measuring 
facilities  on  the  outlet  of  the  Santa 
Gasoline  Plant  in  Kenedy  County, 
Texas,  and  (2)  pursuant  to  a  September 
15, 1983,  amendment,  Texas  Eastern 
would  deliver  exchange  gas  to  Natural 
at  an  existing  point  of  interconnection 
between  the  pipeline  facilities  of 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.,  and  Natural 
located  near  Hungerford,  Wharton 
County,  Texas.  Exchange  of  natural  gas 
at  the  Wharton  delivery  point  was 
implemented  under  Order  No.  60,  it  is 
explained. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
October  5, 1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 

Secretary. 

\FR  Doc  84-25149  Filed  9-20-84;  8:4S  amj 
BILLING  COOC  <717>01-M 


[Dockat  No.  RP84-124-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  18, 1984. 

Take  notice  that  on  September  10, 
1984  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  Thirty-First  Revised  Sheet  No.  15 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  The  Tariff  Sheet  is 
proposed  to  be  effective  September  10. 
1984. 

Transco  states  that  the  submitted 
tariff  sheet  is  being  filed  in  compliance 
with  the  provisions  of  §  154.111(a)(3)  of 
the  Commission's  Regulations  recently 
adopted  pursuant  to  Order  No.  380 
issued  May  25, 1984  in  Docket  No. 
RM83-71-000.  Said  provisions  require 
pipelines  to  file  revised  tariff  sheets  to 
separately  state  the  cost  of  purchased 
gas  and  fuel.  Transco  further  states  that 
it  has  reflected  on  Sheet  No.  15  its 
adjusted  unit  current  gas  cost  per  dt 
which  includes  the  cost  of  purchased 
gas  and  fuel  included  in  its  rates  which 
became  effective  May  1. 1984. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
September  26, 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  84-25150  FileJ  9-20-84.  g:4S  am) 
BILUNG  COOE  6717-01 

[Docket  No.  RP84- 126-000] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  18.  1984. 

Take  notice  that  on  September  11. 
1984,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  certain  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 


Federal  Regwter  /  Vol.  49.  No.  165  /  Friday.  September  21.  1964  /  Notices 


37153 


Volume  No.  2,  proposed  fo  be  made 
effective  October  11, 1984.  Transco 
states  that  such  tariff  sheets  provide  for 
changes  in  the  rates  applicable  to 
Transco's  Rate  Schedules  X-152,  X-197. 
X-215.  X-218  and  X-246  under  which 
Transco  provides  transportation 
services  to  Florida  Gas  Transmission 
Oompany.  Amoco  Production  Ck)mpany 
and  Southern  Natural  Gas  Company. 
Tran.sco  further  states  that  the  tariff 
filing  is  being  made  to  bring  the  subject 
rate  schedules  into  harmony  with 
Transco's  currently  effective  rates  for 
upstream  deliveries  within  Transco's 
production  area  and  that  the  proposed 
rate  changes  will  eliminate  inequities  in 
the  rates  Transco  charges  for  the  same 
or  similar  services. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Reg-jlatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  2.14 
and  Rule  2.11  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
33,5.214  and  385.211).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
September  26, 1984.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prutestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

m  Doc  S4- 25151  Pitad  »-»-M:  ft4S  un) 
BILUNO  CODE  t7t7-«1-fll 


(Docket  No.  CPe4-«67-000] 

Trunktine  Gaa  Co.  Application 

September  18, 1984. 

Take  notice  that  on  September  4,  1984. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77001, 
filed  in  Docket  ^^o.  CP84-687-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  Columbia  Gas 
Transmission  Corporation  (Columbia). 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  for  public  inspection. 

The  application  states  that  pursuant 
to  a  transportation  agreement  dated 
January  30. 1984.  Tnmkline  has  agreed 
to  transpKJrt  up  to  30.000  Mcf  of  natiu^l 


gas  per  day  on  an  interruptible  basis  on 
behalf  of  Columbia.  Trunkline  would 
receive  the  gas  for  Columbia's  account 
on  High  Island  Offshore  System. 
Trunkline  would  deliver  gas  to 
Columbia  at  an  existing  point  of 
interconnection  with  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
in  St.  Mary  Parish,  Louisiana.  Colum.bia 
would  pay  Trunkline  24.41  per  Mcf  for 
this  service. 

It  is  stated  that  the  term  of  the 
transportation  agreement  is  from  the 
date  of  execution  of  the  service 
proposed  herein  until  January  30. 1966. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
9.  1984.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC.  20426,  a  motion  to  inter%'ene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  FVactice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  approproate  action  to 
be  taken  but  will  not  serve  to  make  the 
prottstants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  m  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commision  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  owm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  if  will  be 
unnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 

Kemwtb  F.  Phunb, 

Secretary. 

|FR  Doc  M-XS1S2  Piled  8-20-M*«  ami 
BILUiM  COOK  C7t7-«t-« 


[Docket  No.  am  ea«  oooi 
Union  Electric  Co^  FMng 

September  19.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31. 1964, 
Union  Electric  Company  (Union) 
tendered  for  filing  a  Letter  Agreement 
revising  the  Seasonal  Base  Amount 
under  Service  Schedule  C  to  the 
Interconnection  Agreement  dated 
November  1,  1969  between  the 
Tennessee  Valley  Authority  and  Central 
Illinois  Public  Service  Company,  Hlinois 
Power  Company,  and  Union. 

Union  requests  an  effective  date  of 
November  1,  1984.  and  indicates  that  the 
Letter  Agreement  provides  for  reducing 
the  Seasonal  Base  Amount  available 
capacity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb, 
Secretary. 

{FR  Doc  M-2S153  Filed  »-20-S4:  a:«S  IBJ 
BILUNO  COOC  STir-OI-M 


[Docket  No.  ER«3-42»-001] 

Wisconsin  Power  &  Light  Co,; 
Compliance  Refund  Rung 

September  18. 1964. 

Take  notice  that  on  August  3,  1984, 
Wisconsin  Power  and  Light  Company 
(Wisconsin  Power)  submitted  for  filing 
its  compliance  refund  report  pursuant  to 
the  Commission's  settlement  approval 
dated  June  21, 1984. 

The  refund  report  consists  of: 

Section 

A — Refund 

B — Monthly  Revenue /Refund  Summary 

by  W-1,  W-2  and  W-3  Customers 
C — Monthly  Revenue  Determination  by 

Customers  at  Under  Bond  Rates 
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D — Monthly  Revenue  Determination  by 
Cuatomer  at  Settlement  Rates 
Approved  June  21, 1984 
E— Rate  Schedules  and  Fuel  Adjustment 
Factors  Used  to  Compute:  Under 
Bond  Revenues;  June  21. 1984 
Approved  Revenues 
F — Proration  of  Nuclear  Fuel  Disposal 

Costs  to  W-2  Customers 
G — Description  of  Interest  Calculation 

Wisconsin  Power  states  that  the 
refunds  due  each  customer  were 
delivered  on  July  20, 1984.  with  interest 
paid  through  July  20. 1984. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  D.C.  20426,  on  or 
before  October  3. 1984.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FH  Doc  S4-ZS1S4  FUed  »-3B-«ik  a'45  im] 
BILUNQ  COOC  (717-01-11 


[Docket  Na  ER84-654-0001 
Yankee  Atomic  Electric  Co^  Ring 

September  17, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31. 1984. 
Yankee  Atomic  Electric  Company 
(Yankee)  tendered  for  filing  proposed 
changes  in  its  rate  scheduled  related  to 
increased  estimates  of  the  costs  of 
decommissioning  the  Yankee  facility  in 
Rowe,  Massachusetts.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$497,000  based  on  the  12-month  period 
ending  December  31. 1985.  Yankee  also 
proposes  to  obtain  approval  for 
automatic  future  adjustments  to  reflect 
changes  in  certain  elements  of  the  cost 
of  decommissioning  the  Yankee  plant 
and  to  discontinue  collecting  fi-om 
ratepayers  amounts  representing  federal 
income  taxes  on  decommissioning 
expenses.  Yankee  proposes  to  amend 
the  trust  indenture  to  expand  the  range 
of  permissible  investments. 

The  sponsoring  utilities  of  the  Yankee 
plant  are: 

New  England  Power  Company 
Connecticut  Light  &  Power  Company 
Boston  Edison  Company 
Central  Maine  Power  Company 
Western  Massachusetts  Electric 

Company 
Public  Service  Company  of  New 

Hamsphire 


Montaup  Electric  Company 
Cambridge  Electric  Light  Company 
Central  Vermont  Public  Service 

Corporation 
Commonwealth  Electric  Company 

Yankee  proposes  an  effective  date  of 
November  1, 1984. 

Copies  of  the  filing  were  served  upon 
Yankee's  sponsoring  utilities  and  the 
pertinent  state  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  S4-25155  Filed  »>2a-S4.  &«  am| 
BIUJNO  COOC  6717-OVM 


[Dodcet  No*.  CP84-646-000  and  CP83-464- 
001] 

Zenitti  Natural  Gas  Co.;  Application 
and  Petition  to  Amend 

September  17, 1984. 

Take  notice  that  on  August  13, 1984, 
Zenith  Natural  Gas  Company 
(Applicant),  Soudi  Hutchinson,  Kansas 
67505,  filed  in  Docket  No.  CPft4-646-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  Applicant  to  transport 
natural  gas  and  construct  and  operate 
metering  facilities  necessary  to  make  a 
direct  sale  of  natural  gas,  and  in  Docket 
No.  CP83-464-001  a  petition  to  amend 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP84-464-000  pursuant  to 
Subpart  F  of  Part  157  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  and 
petition  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport 
natural  gas  and  to  construct  and  operate 
metering  facilities  necessary  to  make  a 
new  direct  end-user  sale  to  Doskocil 
Companies  Incorporated  (Doskocil)  for 
use  in  Doskocil's  plant  in  Reno  County. 


Kansas.  Applicant  states  that  it  would 
deliver  the  gas  to  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle]  for 
transportation  to  a  delivery  point 
connection  to  Doskocil.  Applicant 
further  states  that  Doskocil  would 
reimburse  Applicant  for  such  facilities. 
Estimated  daily  and  annual  deliveries 
are  stated  to  be  750  Mcf  land  180.000 
Mcf  of  gas,  respectively,  and  would  be 
made  from  the  general  system  supply  of 
Applicant.  It  is  further  submitted  that 
Applicant  has  adequate  supplies  of  gas 
for  its  existing  customers  and  Doskocil. 

Applicant,  in  addition,  requests 
amendment  of  its  blanket  certificate 
issued  in  Docket  No.  CP83-464-000 
which  would  permit  prior-notice 
authorization  pursuant  to  %  157.205  of 
the  Commission's  Regulations  of  sales 
and  taps  and  related  facilities,  as  well 
as  construction  and  operation  thereof 
where  new  service  to  new  customers  is 
involved.  Applicant  states  that  it 
operates  a  small  natural  gas  system 
within  a  limited  geographic  area,  and 
use  of  the  notice  procedure  for  sales 
taps  for  new  service  would  expedite 
future  authorization  to  sell  its  limited 
amount  of  available  gas  supply. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  and  petition  should  on  or 
before  October  5. 1984,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  Is  dmely  filed,  or  if 


the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-2S1M  Filed  »-20-S4  MS  ami 
BiLUNO  CODE  (rw-OI-M 
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[Proiect  Nos.  1930-001,  at  ■!.] 

Hydroelectric  Applications  (Southern 
California  Edison  Co^  et  al.); 
Applications  Filed  With  the 
Commission 

Take  notice  that  the  following 
hydroelpctric  applications  have  been 
filed  w:±  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

la.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  193CMX?1. 

c.  Date  Filed:  February  16.  1984. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Kern  River  No.  1 
Project. 

f.  Location:  On  Kern  River,  near 
Bakersfield,  in  Kern  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Robert  E. 
Umbaugh,  Southern  California  Edison 
Company,  P.O.  Box  800.  Rosemead, 
California  91770. 

i.  Comment  Date:  October  25, 1984. 

j.  Description  of  Project:  The  proposed 
amendment  to  Southern  California 
Edison  Company's  (SCE)  existing 
licensed  Project  No.  1930  would  consist 
of:  (1)  Adding  four  generating  units  with 
a  total  installed  capacity  of  300  kW  to 
the  existing  Kern  River  No.  1 
Powerhouse;  (2)  raising  by 
approximately  5  feet  the  existing 
tailrace  wall;  and  (3)  adding  a  200-foot- 
long,  12-kV  transmission  line  to  connect 
to  an  existing  SCE  transmission  line. 
The  project  cost  has  been  estimated  to 
be  about  $1.08  million.  No  additional 
recreational  facilities  are  proposed  by 
SCE. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
01. 

2a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2515-000. 

c.  Date  Filed:  March  12, 1984. 

d.  Applicant:  The  Potomac  Edison 
Company. 

e.  Name  of  Project:  Harper's  Ferry. 


f.  Location:  On  the  Potomac  River  in 
Jefferson  County,  West  Virginia  and 
Washington  County,  Maryland. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Robert  R. 
Winter.  The  Potomac  Edison  Company, 
Downsville  Pike,  Hagerstown,  Maryland 
21740. 

i.  Comment  Date:  October  29,  1984. 

j.  The  Proposed  Amendment:  The 
Licensee  requests  revision  of  the  project 
description  and  project  boundary  to 
reflect:  (1)  Sale  of  two  l-acre  parcels  of 
land  to  2  adjacent  land  owners;  (2)  sale 
to  the  United  States,  to  be  used  by  the 
National  Park  Service  as  part  of  its 
adjacent  Harper's  Ferry  National 
Historical  Park  of  all  project  civil  works, 
including  the  dam,  canal,  and  tailrace. 
and  all  remaining  project  lands  with  the 
exception  of  that  land  surrounding  the 
powerhouse.  The  total  land  to  be 
conveyed  is  about  50  acres.  The 
conveyance  of  civil  works  and  lands 
would  not  result  in  any  change  in 
project  works  or  project  operation. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2574-000. 

c.  Date  Filed;  March  23,  1984 

d.  Applicant:  Milstar  Manufactunng 
Corporation. 

e.  Name  of  Project:  Lockwood. 

f.  Location;  Kennebec  River  in 
Kennebec  County,  Maine. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-925(r). 

h.  Contact  Person:  Mr.  John  S. 
Rcadnour,  Assistant  General  Counsel. 
Central  Maine  Power  Company.  Edison 
Drive.  Augusta,  Maine  04336. 

i.  Comment  Date:  October  26. 1984. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (IJ  A  225-foot-Iong 
concrete  overflow  dam  and  a  650-foot- 
long  concrete  overflow  dam,  connected 
by  a  small  island,  each  dam  being  14.3 
feet  high,  topped  by  15-inch  flashboards; 
(2)  an  81.5-acre  reservoir  at  an  elevation 
of  52.16  feet  m.s.l.;  (3)  headgates:  (4)  a 
450-foot-long  forebay  canal;  (5)  a  50-foot 
by  170-foot  powerhouse  containing  six 
turbine/generator  units  having  an 
installed  capacity  of  5.4  MW,  operating 
under  a  21-foot  head;  and  (6) 
appurtenant  facilities. 

The  licensee  proposes  to  costruct  the 
following  new  facilities:  (1)  An  intake 
gate;  (2)  a  38.5-foot  by  34-foot 
powerhouse  containing  one  turbine/ 
generator  unit  rated  at  1.750  kW,  to  be 
located  near  the  southwest  comer  of  the 
existing  forebay  canal;  (3)  a  110-foot- 
long  tailrace;  (4)  a  1,000-foot-long,  12.47- 
k'V  transmission  line;  and  [5] 
appurtenant  facihties.  - 


The  additional  hydraulic  capacity 
(1.200  cfs)  provided  by  the  projjosed 
expansion  would  allow  use  of  a  greater 
range  of  river  flows.  This  addition 
would  not  alter  the  existing  dams  or 
raise  the  reservoir  beyond  the  level 
currently  Ucensed.  The  project  will 
continue  to  operate  as  a  run-of-river 
facility. 

The  proposed  facilities  would  add 
22,000  MWh  to  the  average  annual 
generation  of  the  project.  Total  annual 
generation  would  be  approximately 
53.000  MWh. 

k.  Purpose  of  Project:  Project  power  is 
and  will  continue  to  be  sold  to  Central 
Maine  Power  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C&Dl. 

4a,  Type  of  Application:  License  (5 
MW  or  Less). 

b.  Project  No:  3610-005. 

c.  Date  Filed:  April  6.  1984. 

d.  Applicant:  Banister  Development 
Ltd. 

e.  Name  of  Project:  Banister 
Hydroelectric  Project. 

f.  Location:  On  the  Banister  River  in 
Halifax  County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Peter  C.  Lesch, 
Gallagher,  Boland,  Meiburger  & 
Brosnan,  821-15th  Street.  NW.. 
Washington,  DC.  20005. 
_  i.  Comment  Date:  November  19,  1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
concrete  dam  which  is  approximately 
669  feet  long  and  41  feet  high;  [2]  an 
existing  reservoir  with  a  surface  area  of 
355  acres  and  a  storage  capacity  of  3,510 
acre-feet  at  normal  powerpool  elevation 
of  350  feet  m.s.l.;  (3)  an  existing 
powerhouse  which  would  contain  2 
generating  units  rated  at  320  kW  and  1 
generating  unit  rated  at  780  kW.  for  a 
total  installed  capacity  of  1,420  kW;  and 
(4)  a  proposed  400-foot.  4,160  volt 
transmisshan  line,  which  would  be 
connected  to  Virginia  Electric  Power 
Company's  substation  located  adjacent 
to  the  dam;  and  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  for  the  project  is  5,500.000 
kWh. 

Banister  Dam  is  owned  by  the  County 
of  Halifax,  Virginia. 

k.  Purpose  of  Project:  Power  generated 
at  the  project  would  be  sold  to  Virginia 
Electric  Power  Company, 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C.  &  Dl. 

5a.  Type  of  Application:  License  (Over 
6MW). 
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b.  Project  No.:  4620-001. 

c.  Date  Filed:  November  30. 1983. 

d.  Applicant:  Carrasan  Power 
Company. 

e.  Name  of  Project:  Horsepasture 
Hydroelectric  Power  Project 

f.  Location:  On  the  Horsepasture  River 
in  Transylvania  County,  North  Carolina. 

g.  Filed  Pursuant  to  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Keith  Guthrie. 
VanNess.  Feldman.  Sutcliffe,  Curtis,  & 
Levenberg.  1050  Thomas  Jefferson 
Street.  NW.,  Washington,  DC.  20007. 

i.  Comment  Date:  November  19. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  proposed 
rei.iforced  concrete  diversion  structure, 
which  would  be  140  feet  long  and  14.5 
feet  high.  The  diversion  structure  would 
contain  a  24-inch  by  24-inch  opening 
controlled  by  a  sluice  gate  to  maintain 
the  minimum  flow  and  to  reduce 
sediment  build-up.  The  diversion 
structiire  would  be  constructed 
integrally  with  an  intake  structure, 
which  would  be  40  feet  long  and  20  feet 
high.  The  water  would  be  diverted  pass 
the  diversion  structure,  through  the 
intake  structure,  to  the  penstock;  (2)  a 
proposed  impoundment  or  reservoir 
created  by  the  diversion  and  intake 
structure,  with  a  surface  area  of  6.15 
acres  and  a  storage  capacity  of  29  acre- 
feet  at  powerpool  elevation  of  2,860  feet 
m.s.l.;  (3)  a  proposed  reinforced  concrete 
training  (retaining)  wall,  which  would  be 
60  feet  long  and  14.25  feet  high.  The 
training  wall  would  be  located  east  of 
the  intake  structure,  and  would  be  used 
to  divert  fish,  sediment,  logs,  aquatic 
organisms  and  other  objects  away  from 
the  intake  structure;  (4)  a  proposed  54- 
inch-diameter  steel  penstock,  which 
would  be  approximately  13,140  feet  long. 
The  penstock  diverges  into  two 
penstocks  just  before  entering  the 
powerhouse;  (5)  a  proposed  cast-in- 
place  concrete  powerhouse  containing  2 
generating  units  rated  at  5.87  MW  each 
for  a  total  installed  capacity  of  11.74 
MW;  (6)  a  proposed  tailrace,  which 
consist  of  a  stilling  basin  and  a  spillway. 
The  tailrace  water  empties  into  a 
trapezoidal  canal,  which  is 
approximately  190  feet  long  and  11.5  feet 
deep;  (7)  a  proposed  44-kV  transmission 
line,  which  would  be  approximately  10 
miles  long;  and  (8)  appurtenant  facilities. 
The  estimated  average  energy  output  for 
the  project  is  38,803  MWh. 

k.  Purpose  of  Project:  The  power 
generated  at  the  project  would  be  sold 
to  Duke  Power  Company  and  North 
Carolina  Power  and  Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B&C. 


6a.  Type  of  Application:  Exemption  (5 
MW  or  Less). 

b.  Project  No.:  6228-002 

c.  Date  Filed:  April  10. 1984. 

d.  Applicant:  Charter  Township  of 
Cascade.  Kent  County,  Michigan. 

e.  Name  of  Project:  Cascade  Dam. 

f.  Location:  On  the  Thomapple  River 
in  Kent  County.  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Mr.  Michael  J. 
Zimmer.  Wickwire,  Gavin  &  Gibbs,  P.C, 
Suite  700,  1819  L  Street,  NW  , 
Washington,  D.C.  20036. 

i.  Comment  Date:  October  25. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
dam  consisting  of  two  earthen 
embankments  and  a  concrete  spillway. 
The  dam  is  approximately  41  feet  high 
and  550  feet  long:  (2)  an  existing 
reservoir  witti  a  surfaca  area  of  300 
acres  and  a  storage  capacity  of  2,800 
acre-feet  at  powerpool  elevation  of  663.5 
feet  m.s.l.;  (3)  an  existing  powerhouse 
that  would  contain  1  proposed 
generating  unit  rated  at  1.000  kW;  (4)  a 
proposed  300-foot,  46-kV  transmission 
line;  and  (5)  appurtenant  facilities. 

The  dam  is  owned  by  the  Charter 
Township  of  Cascade,  Kent  County  , 
Michigan. 

The  estimated  average  annual  energy 
output  for  the  project  is  7,500,000  kWh. 

k.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

1.  This  notice  also  consists  of  thfe 
following  standard  paragraphs:  Al,  A9, 
B,  C  and  D3a. 

7a.  Type  of  Application:  Exemption 
(5MW  or  Less). 

b.  Project  No,:  6757-003. 

c.  Date  Filed:  May  7,  1984. 

d.  Apphcant:  C.T.LP.,  Inc. 

e.  Name  of  Project:  Dog  River  Project. 

f.  Location:  On  the  Dog  River  in  the 
Village  of  Northfield,  Washington 
County,  Vermont. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  16  U.S.C. 
2705  and  2708  as  amended 

h.  Contact  Person:  Robert  P.  Lord,  Sr., 
C.T.LP..  Inc.,  7  Belknap  Avenue, 
Northfield.  Vermont  05663. 

i.  Comment  Date:  October  25,  1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
22-foot-high.  90-foot-long  concrete  dam; 
(2)  a  reservoir  with  a  surface  area  of  1.6 
acres,  a  storage  capacity  of  8  acre-feet 
and  a  normal  water  surface  elevation  of 
689  feet  m.s.l.;  (3)  an  existing  intake 


structure;  (4)  an  existing  7-foot-diameter, 
40-foot-long  steel  penstock;  (5)  an 
existing  powerhouse  containing  two 
generating  units  (one  proposed,  one 
existing)  with  a  total  installed  capacity 
of  228  kW;  (6)  an  existing  tailrace:  (7)  an 
existing  transmission  line;  and  (8) 
appurenant  facilities.  The  Applicant 
estimates  the  annual  generation  would 
be  200,000  kWh. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9, 
B,  C,  D3A. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
oepration  of  the  project  under  the  terms 
of  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

8a.  Type  of  Application:  License  (5 
MW  or  Less). 

b.  Project  No.:  7490-001.  i 

c.  Date  Filed:  February  2,  1984. 

d.  Applicant:  Commonwealth 
Hydroelectric,  Inc. 

e.  Name  of  Project:  Embrey  Dam 
Hydroelectric  Project.  j 

f.  Location:  On  the  Rappahannock 
River  in  Stafford  and  Spotsylvania 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.791{a)-825(r). 

h.  Contact  Person:  John  K.  Pollock. 
President,  Commonwealth  | 

Hydroelectric.  Inc.,  Route  1,  Box  413, 
Afton.  Virginia  22920. 

i.  Comment  Date:  November  8, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
reinforced  concrete  dam.  which  is 
approximately  22  feet  high  and  769  feet 
long:  (2)  an  existing  reservoir  with  a 
surface  area  of  60  acres  and  a  storage 
capacity  of  750  acre-feet  at  elevation  of 
52  feet  m.s.l.;  (3)  a  proposed  reinforced 
concrete  powerhouse  containing  2 
generating  units  rated  at  1.500  kW  each 
for  a  total  installed  capacity  of  3.000 
kW;  (4)  an  existing  power  canal,  which 
is  200  feet  long  and  24  feet  high;  (5)  a 
proposed  34.5-kV  transmission  line  that 
will  interconnect  with  Virginia  Electric 
&  Power  Company's  line;  and  (6) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  13.000,000  kWh. 

The  Embrey  Dam  is  ownftd  by  the 
City  of  Fredericksburg.  Virginia. 

k.  Purpose  of  Project:  Power  generated 
at  the  project  would  be  sold  to  Virginia 
Electric  A  Power  Company. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  D"l. 

9a.  Type  of  Application:  License 
(Under  5  MW). 

b.  Project  No:  797&-000. 

c.  Date  Filed:  January  12. 1984  and 
supplemented  May  21, 1984. 

d.  Applicant:  Boulder  Hydro. 

e.  Name  of  Project:  Boulder  Hydro 
Project. 

f.  Location:  On  the  Boulder  Creek  and 
Copper  Creek  near  Maxville,  Granite 
County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  F.  Lee 
Tavenner,  Star  Route,  Hall,  Montana 
59837. 

i.  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  be  located  on 
875  acres  of  federal  lands  entirely  within 
the  Deerlodge  National  Forest, 
Philipsburg  District,  Montana,  and 
would  consist  of:  (1)  The  proposed 
Boulder  Creek  diversion  dam  facilities 
consisting  of  a  wooden  dam 
approximately  1-foot-high  and  15-foot- 
long  having  a  small  impoundment  with 
negligible  storage  capacity  and  a 
proposed  6,40(>-foot-long  and  18-inch 
diameter  pipeline  segment;  and  (2)  the 
proposed  Copper  Creek  diversion  dam 
facilities  consisting  of  a  wooden  dam 
approximately  1-foot-high  and  12-foot- 
long  having  a  small  impoundment  with 
negligible  storage  capacity  and  a 
proposed  1,750-foot-long  and  15-inch 
diameter  pipeline  segment.  At  a  point 
approximately  2,800  feet  from  the 
proposed  powerhouse,  the  proposed 
Boulder  Creek  and  Copper  Creek 
pipeline  segments  join  together  and  feed 
water  into:  (3)  a  third  proposed  segment 
of  3,000-foot-long  and  18-inch  diameter 
pipeline.  This  third  pipeline  segment 
leads  to:  (4)  A  proposed  concrete 
powerhouse  which  would  return  the 
water  back  into  Boulder  Creek  and 
which  would  contain  one  Pelton-type 
turbine  and  generator  with  an  installed 
capacity  of  500  kW;  (5)  a  proposed  500- 
foot-long  25-kV  transmission  line  to  be 
connected  into  Montana  Power 
Company's  distribution  system:  and  (6) 
appurtenant  facilities.  The  Applicant 
estimates  an  average  annual  generation 
of  1,700  MWh.  All  project  energy  would 
be  sold  to  Montana  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

10a.  Type  of  Application:  Exemption 
Under  5MW. 

b.  Project  No:  8122-001. 

c.  Date  Filed:  August  16, 1984. 

d.  Applicant:  R&D  Power  Company. 

e.  Name  of  Project:  Placerville. 
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f.  Location:  On  Iowa  Canyon  Creek, 
near  Placerville,  in  El  Dorado  County. 
California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  Ronn  Coldiron, 
R&D  Power  Company,  P.O.  Box  4254, 
Mountain  View,  California  94040. 

i.  Comment  Date:  October  26, 1984. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  An  intake  structure  at  an  existing 
pool  on  Iowa  Canyon  Creek  at  elevation 
2,000  feet  msl;  (2)  a  40-inch-diameter, 
11,080-foot-long  headrace;  (3)  a  4-foot- 
deep,  12-foot-square  concrete  surge 
tank;  (4)  a  24-inch-diameter,  680-foot- 
long  penstock;  (5)  a  powerhouse 
containing  a  single  turbine-generator 
unit  with  a  rated  capacity  of  450  kW  and 
an  average  annual  generation  of  0.656 
GWh;  (6)  a  concrete  tailrace  discharging 
to  the  South  Fork  American  River  and 
(7)  1,000  feet  of  12.0  kV  transmission  line 
to  connect  the  project  to  a  Pacific  Gas 
and  Electric  Company  (PG&E)  line. 
Project  power  would  be  sold  to  PG&E. 
The  project  would  be  located  on  lands 
of  Eldorado  National  Forest. 

An  exemption,  if  issued,  gives  the 
Exemptee  priority  of  control, 
development,  and  operation  of  the 
project  under  the  terms  of  the  exemption 
from  licensing,  and  protects  the 
Exemptee  from  permit  or  license 
applicants  that  would  seek  to  take  or 
develop  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9, 
B,  C,  and  D3a. 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8283-000. 

c.  Date  Filed:  May  3, 1984. 

d.  Applicant:  Winnepisseoge  Power 
Corporation. 

e.  Name  of  Project:  Tilton/Northfield. 

f.  Location:  Winnipesaukee  River  in 
Belknap  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Anthony 
Turchin,  Winnepisseoge  Power 
Corporation.  P.O.  Box  134.  Franklin, 
New  Hampshire  03235. 

i.  Comment  Date:  November  15, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1) 
Reconstruction  of  a  breached,  140-foot- 
long.  10-foot-high,  log  crib  and  timber 
dam  with  4-foot-high  flashboards  owned 
by  he  Applicant:  (2)  restoration  of  the 
historical  8.1-acre  reservoir  at  an 
elevation  of  456.25  m.s.l.  from  the 
current  452.25  m.s.l.  elevation  with 
virtually  no  pondage;  (3)  two  proposed 
6-foot  high  rip  rap  walls,  with  the 
northern  wall  being  584  feet  long  and  the 


southern  wall  being  320  feet  long;  (4)  a 
proposed  powerhouse  on  the  northern 
side  containing  three  200-kW  turbine/ 
generator  units  and  a  proposed 
powerhouse  on  the  southern  side 
containing  two  200/kW  turbine/ 
generator  units,  for  a  total  installed 
capacity  for  the  development  of  1.0  MW; 
(5)  a  proposed  underground,  4.16-kV.  30- 
foot-long  transmission  line;  and  (6) 
appurtenant  facilities.  The  estimated 
average  annual  generation  would  be 
4.500  MWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Public  Service 
Company  of  New  Hampshire. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B.  C,  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $22,000. 

12a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  830&-O00. 

c.  Date  Filed:  May  14, 1984. 

d.  Applicant:  Donald  K.  Szarmach  and 
Edward  D.  Szarmach. 

e.  Name  of  Project:  Beardsley  Park. 

f.  Location:  On  the  Pequonnock  River 
in  Fairfield  County.  Coruiecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Donald  K. 
Szarmach,  2295  Nichols  Avenue, 
Stratford,  Cormecticut  06497. 

i.  Comment  Date:  November  15, 1984. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
The  existing  23.3-foot-high  and  151-foot- 
long  Beardsley  Park  Dam  with  a  crest 
elevation  of  48.37  feet  mean  sea  level; 
(2)  new  2-inch-high  flashboards:  (3)  a 
small  reservoir  with  a  surface  area  of 
2.87  acres;  (4)  an  existing  103-foot-long 
channel  at  the  west  side  of  the  dam;  (5) 
a  new  concrete  powerhouse  with  an 
installed  capacity  of  111  kW;  (6)  a  new 
250-foot-long  and  1308-kV  transmission 
line:  and  (7)  other  appurtenances. 
Existing  facilities  are  owned  by  the  City 
of  Bridgeport.  AppUcant  estimates  an 
average  annual  generation  of  350,049 
KWh. 
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k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Connecticut  Light  and 
Power  or  to  United  Illuminating. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B.  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  1  year 
during  which  time  Applicant  would 
investigate  project  design  alternatives, 
financial  feasibility,  environmental 
effects  of  project  construction  and 
operation,  and  project  power  potential. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $10,500. 

13a.  Type  of  Application:  Preliminary 
Permit. 

b  Project  No:  8322-000. 

c.  Date  Filed:  May  25. 1984. 

d.  Applicant:  China  Flat  Company. 

e.  Name  of  Project:  Corona  Power 
Project. 

f.  Location:  On  Cedar  Creek,  near 
town  of  Salyer.  within  the  Six  Rivers 
National  Forest,  in  Trinity  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a>-825(r). 

h.  Contact  Person;  Mr.  Albert  E. 
tlodgson.  China  Flat  Company.  P.O.  Box 
269,  Willow  Creek.  California  95573. 

i.  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  [1)  A  4-foot- 
high.  10-foot-long  diversion  dam  on 
Cedar  Creek  at  elevation  3,350  feet  msl: 
(2)  a  3-foot-diameter,  13,000-foot-long 
diversion  conduit:  (3)  a  2-foot-diameter, 
6.500-foot-4ong  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  3,000  kW  operating  under  a 
head  of  2,600  feet:  and  (5)  an 
approximately  4.000-foot-long,  12.5-kV 
transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
Applicant  estimates  the  average  annual 
energy  generation  at  18  million  kWh  to 
be  sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Apphcant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$15,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9,  B.  C.  and  D2. 

14a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  Na  8326-000. 

c.  Date  Filed:  May  29, 1984. 

d.  Applicant:  Windsor  Machinery 
Company.  Inc.  and  GSA  International 
Corporation. 

e.  Name  of  Project:  Hollowbrook 
Project. 

f.  Location:  On  the  Hollow  Creek  in 
City  of  Peekskill,  Westchester  County, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Parson:  Robert  A.  Olson. 
ELI  Corporation.  21  Green  Street. 
Concord.  New  Hampshire  03301. 

i.  Comment  Date:  November  15,  1984. 

j.  Descriptioa  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
15-foot-high.  75-foot-long  concrete 
gravity  dam;  (2)  a  reservoir  having  a 
surface  area  of  4  acres,  a  storage 
capacity  of  16-acre-feet.  and  normal 
water  surface  elevation  of  35  feet  msl; 
(3)  a  proposed  5-foot-diameter.  92-foot- 
long  reinforced  concrete  penstock:  (4)  a 
proposed  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  75  kW;  (5)  an  existing  4.8-kV 
transmission  line  60  feet  long;  and  [6) 
appurtenant  facilities.  The  Applicant 
estimates  the  annual  generation  would 
be  350,000  kWh.  The  existing  dam  and 
project  facilities  are  owned  by  the  City 
of  Peekskill,  New  York. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to 
Consolidated  Edison  Company  of  New 
York. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B,  C,  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  Under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $14,000. 

15a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8346-000. 

c.  Date  Filed:  June  4. 1984. 

d.  Applicant:  Charleroi  Associates. 

e.  Name  of  Project:  Monongahela  Lock 
&  Dam  No.  4. 

f.  Location:  Chi  the  Monongahela 
River  in  the  Charleroi.  Washington  and 
Westmoreland  Counties,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825{r). 

h.  Contact  Person:  Joel  Kirk  Rector, 
Charleroi  Associates,  CFS  Financial 


Corporation.  324  South  State  Street  No. 
500.  Salt  Lake  City,  Utah  84111. 

i.  Comment  Date:  November  8, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Monongahela 
Lock  &  Dam  No.  4  and  Reservoir  and 
would  consist  of:  (1)  A  12-foot-diameter. 
10-foof-long  steel  penstock;  (2)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  10,000  kW;  (3)  existing 
tailrace;  (4)  a  proposed  2,500-foot-long, 
12.5-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  Applicant 
estimates  the  annual  generation  would 
be  50  GWh. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  either 
a  local  utility  or  a  municipality. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C  &  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $115,000. 

16a.  Type  of  Application:  License 
(Under  5  MW). 

b.  Project  No:  8350-000. 

c.  Date  Filed:  June  6. 1984. 

d.  Applicant:  Littleville  Power 
Company,  Inc. 

e.  Name  of  Project;  Littleville  Dam. 

f.  Location:  Middle  Branch  of  the 
Westfield  River  in  Hampden  and 
Hampshire  Counties,  Massachusetts. 

g  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Peter  Tucker,  9 
Orange  Street,  Marcellus,  New  York 
13108  and  David  Newman.  P.O.  Box  550, 
Westfield,  Massachusetts  01086. 

i.  Comment  Date:  November  15. 1984. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  Littleville 
Lake  Dam  and  outlet  works  and  would 
consist  of:  (1)  New  trashracks;  (2)  a  new 
4-foot-diameter  and  52-foot-long  steel 
penstock;  (3)  a  new  reinforced  concrete 
powerhouse,  with  2  turbine-generator 
units,  with  a  total  installed  capacity  of 
1.060  kW;  (4)  a  new  200-foot-long 
tailrace;  (5)  a  new  substation:  (6)  a  new 
13.8-kV  and  3,500-foot-long  transmission 
line;  and  (7)  other  appurtenances. 


Applicant  estimates  an  average  annual 
generation  of  3,05a000  kWh. 

k.  Purpose  of  Project;  Project  energy 
would  be  sold  to  Western 
Massachusetts  Electric  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  Dl. 

17a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8366-000. 

c.  Date  Filed:  June  18. 1984. 

d.  Applicant;  Seaward  Development- 
Hart  Island  Associates. 

e.  Name  of  Project:  Hart  Island 
Project. 

f.  Location:  On  the  Connecticut  River 
in  Sullivan  County,  New  Hampshire  and 
Windsor  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  E.J.  Garceau, 
Seaward  Construction  Co.,  Inc.,  P.O. 
Box  1011.  Portsmouth.  NH  03801. 

L  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  new  50- 
foot-high  and  1300-foot-long  concrete 
dam  with  a  gated  spillway;  (2)  a 
proposed  reservoir  having  a  surface 
area  of  850  acres,  a  storage  capacity  of 
12,500-acre-feet  and  a  normal  water 
surface  elevation  of  325.0  feet  msl;  (3)  a 
proposed  intake  structure;  (4)  a 
proposed  powerhouse  containing  one 
generating  unit  having  an  installed 
capacity  of  20  MW;  (5)  a  proposed 
tailrace;  (6)  a  proposed  transmission 
line;  and  (7)  appurtenant  facilities.  The 
Applicant  estimates  the  annual 
generation  would  be  95.000  MW'h. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9.  B.  C.  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  hcense.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $400,000.  In  the  work  plan,  the 
Applicant  proposes  to  take  a  few  drill 
holes  and  auger  holes  to  determine  the 
character  and  depth  of  overburden  and 
bedrock.  The  applicant  does  not  expect 
to  disturb  or  alter  any  lands  or  water 
but  if  any  lands  should  become  altered 
or  disturbed  it  would  be  adequately 
restored. 
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18a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8384-000. 

c.  Date  Filed:  June  22, 1984. 

d.  Applicant:  Bel  Air  Hydropower 
Associates. 

e.  Name  of  Project:  Atkisson  Dam 
Project. 

f.  Location;  On  the  Winters  Run  and 
the  Plumb  Tree  Run,  in  Harford  County, 
Maryland. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Robert  Hedden. 
Hedden  Group,  Ltd.,  1701  Frederick 
Road,  Baltimore,  MD  21228. 

i.  Comment  Date:  November  13, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Atkisson  Dam 
and  Reservoir  and  would  consist  of;  (1) 
A  proposed  6-foot-diameter.  30-foot-long 
steel  penstock;  (2)  a  proposed 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
250  kW  and;  (3)  appurtenant  facilities. 
The  Applicant  estimates  the  annual 
generation  would  be  800.000  kWh. 

k.  Purpose  of  Project;  All  project 
energy  generated  would  be  sold  to 
Baltimore  Gas  and  Electric  Company. 

1.  This  notice  also  consists  of  &e 
following  standard  paragraphs;  A5.  A7. 
A9.  B,  C,  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  net  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $25,000. 

19a.  Type  of  Application:  FYeliminary 
Permit. 

b.  Project  No:  8387-000. 

c.  Date  Filed;  June  22, 1984. 

d.  Applicant:  PRODEK,  Inc. 

e.  Name  of  Project:  Vega  Dam. 

f.  Location:  On  Plateau  Creek,  in  Mesa 
County,  Colorado. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S  C.  791(a)-825(r) 

h.  Contact  Person:  Mr.  Flake  H.  Wells, 
III,  PRODEK,  Inc..  P.O.  Box  12608,  El 
Paso.  Texas  79912. 

i.  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Bureau 
of  Reclamation's  Vega  Dam  and 
Reservoir  and  would  consist  of:  (1)  A 
new  powerhouse  located  at  the  stilling 
basin  of  the  dam:  (2)  a  second 
powerhouse  located  at  the  existing 


concrete  wasteway  with  the  total  rated 
capacity  of  both  powerhouses — each 
containing  one  or  more  generating 
units— being  650  kW;  (3)  an  existing  7.2- 
kV.  14-mile  long  transmission  line 
owmed  by  Grand  Valley  Rural  Power 
Lines.  Inc.;  and  (4)  appurtenant  facilities 
The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
2.3  GWh. 

k.  Purpose  of  Project:  The  energy 
derived  from  the  proposed  prefect  would 
be  sold  to  an  established  electric  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
B,  D.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  18  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  the  cost  of  the  work 
to  be  performed  under  the  preliminary 
permit  would  be  $90,000. 

20a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8390-000. 

c.  Date  Filed:  June  22, 1984. 

d.  Applicant:  PRODEK,  Inc. 

e.  Name  of  Project;  Paonia  Dam. 

f.  Location;  On  Muddy  Creek  in 
Gunnison  County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Flake  H.  Wells, 
III.  Post  Office  Box  12608.  El  Paso,  Texas 
79912. 

i  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Bureau 
of  Reclamation  Paonia  Dam  and  would 
consist  of:  (1)  A  welded  steel  pressure 
pipe  extending  the  existing  pipe:  (2)  a 
new  powerhouse  containing  one  or  more 
generating  units  having  a  total  rated 
capacity  of  1.870  kW;  (3)  an  existing  7.2 
kV,  3-mile-long  transmission  line  owned 
by  Delta-Montrose  Rural  Power  Lines 
Association;  and  (4)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  7.7  GWh. 

k.  Purpose  of  Project:  Tlie  most  likely 
market  for  the  energy  derived  from  the' 
proposed  project  would  be  an 
established  electric  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B.  C  and  D2. 
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m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  pipliminary  permit 
is  18  months.  The  work  proposed  under 
the  preliminary  permit  would  consist  of 
engineering  plans,  and  a  study  of 
environmental  impacts.  Based  on  results 
of  these  studies  Applicant  would  decide 
whether  to  proceed  with  more  detailed 
studies,  and  the  preparation  of  an 
application  for  license  to  construct  and 
operate  the  project.  Applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $60,000  to  $90,000. 

21a.  Type  of  AppHcation;  Preliminary 
Permit. 

b.  Project  No:  8391-000. 

c.  Date  Filed:  June  22.  1984. 

d.  Applicant:  PRODEK.  INC. 

e.  Name  of  Project:  Silver  Jack  Dam. 

f.  Location:  On  Cimarron  Creek,  in 
Gunnison  County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Contact  Person:  Mr.  Flake  H.  Wells. 
UI.  PRODEK.  INC..  P.O.  Box  12608.  El 
Paso.  Texas  79912. 

i.  Comment  Date:  November  19. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Bureau 
of  Reclamation's  Silver  Jack  Dam  and 
reservoir  and  would  consist  of:  (1)  A 
new  powerhouse  containing  one  or  more 
generating  units  having  a  total  rated 
capacity  of  1  MW:  (2)  an  existing  7.2- 
kV.  3-mile-long  transmission  line  owned 
by  Delta-Montrose  Electric  Association; 
and  (3)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  2.5 
GWh. 

k.  Purpose  of  Project:  The  most  likely 
market  for  the  energy  derived  at  the 
proposed  project  would  be  an 
established  operating  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B.  C  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  AppUcant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$85,000. 

22a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8429-000. 

c.  Date  Filed:  July  13, 1984. 


d.  Applicant:  Aliceville  Hydro 
Associates. 

e.  Name  of  Project:  Aliceville  Lock 
and  Dam  Hydro  F>roject. 

f.  Location:  On  the  Tombigbee  River 
near  Pickensville.  Pickens  County, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  David  M. 
Coombe.  Synergies,  Inc..  410  Severn 
Ave..  Suite  409,  Annapolis.  Maryland 
21403. 

i.  Comment  Date:  November  15. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Aliceville 
Lock  and  Dam  and  an  existing  6,000- 
foot-long  and  130-foot-wide  diversion 
channel,  and  would  consist  of:  (1)  A  new 
powerhouse  approximately  200  feet  by 
200  feet  located  on  the  west  side  of  the 
river  in  the  existing  diversion  channel; 
(2)  a  proposed  44-kV  transmission  line 
app.roximately  10  miles  long 
interconnecting  with  Alabama  Power 
Company's  transmission  system;  and  (3) 
appurtenant  facilities.  The  Applicant 
estimates  the  total  installed  plant 
capacity  to  be  10  MW  with  an  annual 
power  generation  of  approximately  27 
CWh.  All  power  generated  would  be 
sold  to  Alabama  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  B,  C  &  D2. 

I.  Proposed  Scope  of  Studies  under 
Pe.'Tnit:  A  preliminary-  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
envirormiental  effec's  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  cf  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  pennit  would  be  $150,000. 

23.  a.  T>Tje  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  6432-000. 

c.  Date  Filed:  July  17, 1984. 

d.  Applicnnt:  Cook  Electric. 

e.  Name  of  Project:  Hurricane  Creek. 

f.  LocatiOii;  In  Wallowa  National 
Forest.  On  Hurricane  Creek  a  tributary 
of  the  Wallowa  River,  in  Wallowa 
County,  Oregon. 

g.  Filed  Pijrsuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Dale  Hatch, 
Cook  Electric  Incorporated,  P.O.  Box 
1071,  Twin  Falls,  Idaho  83303-1071. 

i.  Comment  Date:  November  19, 1984. 


j.  Description  of  Project:  The  proposid 
project  would  consist  of:  (1)  A  6-foot- 
high  concrete  intake  at  elevation  5,120 
feet:  (2)  a  11,880-foot-long,  48-inch- 
diameter  penstock;  (3)  a  powerhouse 
containing  four  generating  units  with  a 
capacity  of  3,950  kW  and  an  average 
annual  generation  of  16,230  MWh;  and 
(4)  a  16,900-foot-long  transmission  line, 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $27,800. 
No  new  roads  would  be  constructed  or 
drillin^j  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Pacific  Power  and 
Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  B,  C.  D2. 

24.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-8437-000. 

c.  Date  Filed:  July  16. 1984. 

d.  Applicant:  Jerry  B.  Buckley. 

e.  Name  of  Project:  Devils  Gate  Water 
Power. 

f.  Location:  On  Clear  Creek,  in  Clear 
Creek  County.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  William  J.  Kenney, 
Esq..  Suite  209,  2600  Virginia  Ave..  NW.. 
Washington,  D.C.  20037. 

i.  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  all  new 
construction  facilities  as  follows:  (1)  A 
concrete  overflow  structure, 
approximately  25-feet  long  by  5-feet 
high;  (2)  an  impoundment  of 
approximately  0,2  acre-feet  and  normal 
wafer  surface  elevation  of 
approximately  9040  feet,  m.s.l.;  (3) 
approximately  7200  feet  of  penstock,  42- 
inches  in  diameter;  (4)  a  powerhouse 
approximately  20-feet  by  40-feet. 
housing  four  turbine/generator  units 
with  a  total  installed  capacity  of  3.000 
kW;  (5)  a  tailrace  channel  about  50-feet 
long:  (6)  about  300-feet  of  25-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  energy  generation  would 
be  8.000,000  kWh. 

k.  Purpose  of  Project:  The  applicant 
anticipates  that  project  energy  will  be 
sold  to  the  Public  Service  Company  of 
Colorado. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C,  and  D2. 


m.  Proposed  Scope  of  Studies  Under 
Permit— h  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  ai>FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
815,000  to  $25,000. 

25a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No:  8443-000. 

c.  Date  Filed:  July  17,  1984. 

d.  Applicant:  Poorman  Hydro. 

e.  Name  of  Project:  Poorman  Creek. 

f.  Location:  On  Poorman  Creek,  South 
Fork  Poorman  Creek,  Devil  Canyon  and 
Deadman  Canyon  in  Nevada  County, 
California;  within  Tahoe  National 
Forest. 

g.  Filed  Pursuant  to:  16  U.S.C.  791  (a}- 
H25(r). 

h.  Contact  Person:  Mr.  James  Haggard, 
748  West  Street.  Redding,  California 
96001. 

i.  Comment  Date:  November  19. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  intake 
structure  diverting  water  from  Poorman 
Creek  at  elevation  3,470-foot  into  a  12. 
600- foot-long.  42-inch-diameter  conduit; 
(2)  an  intake  structure  diverting  water 
from  South  Fork  Poorman  Creek  at 
elevation  3,400  feet,  into  a  4,800-foot- 
long,  30-inch-diameter  conduit;  (3)  a  700- 
foot-long,  42-inch-diameter  penstock;  (4) 
Powerhouse  No.  1  at  elevation  3,015  feet: 
(5)  an  intake  structure  diverting  water 
from  Pocrman  Creek  at  elevation  3,005 
feet,  into  a  10.500-foot-long,  48-inch- 
diameter  conduit  which  would  also 
carry  the  discharge  from  Powerhose  No. 
1:  (6)  an  intake  structure  diverting  wafer 
from  Devil  Canyon  at  elevation  3,200 
feet,  into  a  6,800-foot-long  conduit;  (7)  an 
intake  structure  diverting  water  from 
Deadman  Canyon  at  elevation  3,185  feet 
into  a  100-foot-long  conduit;  (8)  a  2.700- 
foot-long.  42-inch-diameter  penstock.  (9J 
Powerhouse  No.  2  at  elevation  2.700  feet; 
and  (10)  a  0,625-mile-long  transmission 
line  connecting  Powerhouse  No  1  and  a 
0.825-mile-long  transmission  line 
connecting  Powerhouse  No.  2  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
total  installed  capacity  of  Powerhouse 
No.  1  and  Powerhouse  No.  2  would  be 
2.000  kW. 

k.  Purpose  of  Project:  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  24  months  during  which  time  it 
would  conduct  engineering, 
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hydrological.  economic  and 
environmental  studies;  conduct 
negotiations  with  the  utility;  and  prepare 
FERC  license  application.  No  new  roads 
are  required  to  conduct  the  studies.  The 
cost  of  studies  to  be  completed  for 
preliminary  permit  is  estimated  to  be 
$25,000. 

The  estimated  20  million  kWh 
generated  annually  by  the  project  would 
be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  and  D2. 

26  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8451-000. 

c.  Date  Filed:  July  20, 1984. 

d.  Applicant;  Mega  Renewables. 

e.  Name  of  Project:  Upper  Power 
Project. 

f.  Location;  On  Slate  Creek,  near  town 
of  Lamoine,  wiihin  Shasla-Trinity 
National  Forest,  in  Shasta  County. 
California. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Mr.  Fred  G. 
Castagna.  Mega  Renewables.  2576 
Hartnell  Avenue,  Redding,  California 
96002-2319. 

i.  Comment  Date:  November  23,  1984. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
4-foot-high,  60-foot-long  diversion  dam 
on  Slate  Creek  at  elevation  4,000  feet;  (2) 
a  3-foot-diameter,  21.000-foot-long 
diversion  conduit;  (3)  a  3-foot-diameter, 
7,600-foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  5,000  kW  operating  under  a 
head  of  1,880  feet;  and  (5)  an 
approximately  5.5-mile-long,  60-kV 
transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  Tlie 
Applicant  estimates  the  average  annual 
energy  generation  at  14  million  kWh  to 
be  sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$127,600. 

1.  Thi;  notice  also  consists  of  the 
following  k'andard  paragraphs:  A6.  A7. 
A9,  B.  C  and  D2. 

27  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8452-000. 
c  Date  Filed:  July  20,  1984. 

d.  Applicant:  Mega  Renewables. 

e.  Name  of  Project:  South  Power 
Project. 

f.  Location;  On  South  Fork  Slate 
Creek,  near  town  of  Lamoine.  within 


Shasta-Trinity  National  Forest,  in 
Shasta  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Fred  G. 
Castagna,  Mega  Renewables.  2576 
Hartnell  Avenue,  Redding.  California 
96002-2319. 

i.  Comment  Date:  November  15. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high.  42-foot-long  diversion  dam  on 
South  Fork  Slate  Creek  at  elevation 
2,680  feet;  (2)  a  20- inch-diameter.  2.060- 
foot-long  diversion  conduit;  (3)  a  20- 
inch-diameter,  3.065-foot-long  steel 
penstock;  (4)  a  powerhouse  with  a  total 
installed  capacity  of  450  kW  operating 
under  a  head  of  520  feet;  and  (5)  an 
approximately  5-mile-long.  60-kV 
transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
Applicant  estimates  the  average  annual 
energy  generation  at  1.2  million  kWh  to 
be  sold  to  PG&E. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies. 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
861,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Ae,  A7. 
A9,  B,  C  and  D2. 

28  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8453-000. 

c.  Date  Filed:  July  20. 1984. 

d.  Applicant:  Mega  Renewables. 

e.  Name  of  Project:  North  Power 
Project 

f.  Location:  On  North  Fork  Slate 
Creek,  near  town  of  Lamoine,  within  the 
Shasta-Trinity  National  Forest,  in 
Shasta  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C,  791(a}-825(r). 

h.  Contact  Person:  Mr.  Fred  G. 
Castagna.  Mega  Renewables,  2576 
Hartnell  Avenue,  Redding,  California 
96002-2319. 

i.  Comment  Date:  November  15, 1984. 

j.  DescripticHi  of  Project  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high.  36-foot-long  diversion  dam  on 
North  Fork  Slate  Creek  at  elevation 
ll50  feet;  (2)  a  14-inch-diameter,  1,015- 
foot-long  diversion  conduit;  (3)  a  14- 
inch-diameter,  5.69&-foot-long  steel 
penstock;  (4)  a  powerhouse  with  a  toul 
installed  capacity  of  450  kW  operating 
under  a  head  of  1^30  feet  and  (5)  an 
approximately  4.5-mile-long.  60-kV 
transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
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Company  (PG4E)  transmission  line.  The 
Applicant  estimates  the  average  annual 
energy  generation  at  1.2  million  kWh  to 
be  sold  to  PG4E. 

A  preliminary  permit,  if  issued,  does 
not  authohze  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  estimated  cost  of  $58,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  and  D2. 

29  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8472-000. 

c.  Date  Filed:  July  30, 1984. 

d.  Applicant-  Mega  Renewables. 

e.  Name  of  Project:  Kulras  Power 
Project. 

f.  Location:  On  Clear  Creek,  near 
French  Cu!-li,  in  Shasta  County, 
California. 

g  Filed  Pjrsuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Fred  G. 
Castagna.  2576  Hartnell  Ave.,  Redding, 
California  96002-2319. 

i.  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high,  86-foot-long  diversion  dam  on 
Clear  Creek  at  elevation  2,860  feet;  (2)  a 
42-inch-diameter,  3,850-foot-long 
diversion  conduit;  (3)  a  42-inch- 
diameter,  26.700-foot-Iong  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  4,960  kW  operating  under  a 
head  of  840  feet;  and  [^\  an 
approximately  14-miie-iorig,  60-kV 
transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  li.ie.  The 
Applicant  estimates  the  average  annual 
energy  generation  at  119  million  kWh  to 
be  sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  a  36-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
$191,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A6,  A7, 
A9.  B.  C  and  D2. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8476-000. 

c.  Date  Filed:  July  30, 1984. 

d.  Applicant:  Gardner  O.  Davis  & 
Anne  Davis. 

e.  Name  of  Project:  Davis 
Hydroelectric  Project. 

f.  Location:  On  Mill  Seat  Creek,  near 
Shingletown,  in  Shasta  County, 
California. 


g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Gardner  &  Anne 
Davis,  P.O.  Box  354,  Shingletown, 
California  96088. 

i.  Comment  Date:  November  19, 1984, 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  12-foof- 
long,  4-foot-deep  inlet  structure  on  Mill 
Seat  Creek  at  an  approximate  elevation 
of  3.540  feet:  (2)  a  3-foot-diameter,  290- 
foot-long  conduit;  (3)  a  3-foot-diameter, 
40-foot-long  penstock:  (4)  a  powerhouse 
with  a  total  installed  capacity  of  15  kW 
operating  under  a  head  of  5.5  feet;  and 
(5)  an  approximately  eOO-foot-long,  12- 
kV  transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
Applicant  estimates  the  average  annual 
energ>'  generation  at  79,000  kWh  to  be 
sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  an  18-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  an  FERC  license 
application  at  an  estimated  cost  of 
530,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B.  C,  and  D2, 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8485-000. 

c.  Date  Filed:  August  1, 1984. 

d.  Applicant:  Rocky  Mountain  Hydro, 
L^c. 

e.  Name  of  Project:  Bradbury. 

f.  Location:  At  Bradbury  Dam  on  the 
Santa  Ynez  River,  near  Santa  Ynez,  in 
Santa  Barbara  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Michael  L. 
P.aisch,  4065  South  Roslyn  Street, 
Denver,  Colorado  80237 

i.  Comment  Date:  November  16. 1984. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation's  (USBR) 
Bradbury  Da.Tn  (formerly  Cachuma  Dam) 
outlet  works  and  would  consist  of:  (1) 
Modification  of  the  existing  valve  house 
to  divert  flow  normally  discharged 
through  hollow  jet  valves  to  a  hydraulic 
turbine;  (2)  a  powerhouse  containing  a 
single  turbine-generator  unit  with  an 
installed  capacity  of  500  kW  and 
producing  an  estimated  average  annual 
generation  of  3.0  GWh;  and  (3)  a  0.3- 
mile-long,  12,5-kV  transmission  line.  The 
proposed  project  would  be  located 
entirely  on  USBR  lands.  Project  power 
would  be  sold  to  a  private  or  public 
utility.  All  reservoir  releases  through  the 
powerhouse  will  be  determined  by  the 
USBR  and  Santa  Ynez  Water 


Conservation  Districts  release 
requirements. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  a  24-month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  and  estimates  the 
cost  of  the  studies  at  $100,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B,  C.  and  D2. 

32a.  Type  of  Application:  Preliminary 
Permit, 

b.  Project  No:  8499-000. 

c.  Dated  Filed:  August  7, 1984, 

d.  Applicant:  City  of  Redding, 
California. 

e.  Name  of  Project:  Spring  Creek 
Pumped  Storage, 

f.  Location:  On  Spring  Creek  and 
Sacramento  River,  near  Keswick,  in 
Shasta  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  K4r.  Robert  E. 
Courtney,  City  Manager,  City  of 
Redding.  760  Parkview  Avenue, 
Redding,  California  96001. 

i.  Comment  Date:  November  19, 1934. 

j.  Description  of  Project:  The  proposed 
pumped  storage  project  would  consist 
of:  (1)  a  storage  reservoir  on  Spring 
Creek  formed  behind  a  120-foot-high 
dam  with  a  surface  area  of  33  acres,  an 
active  storage  capacity  of  1,700  acre- 
feet,  and  a  normal  surface  elevation 
between  1,760  and  1,640  feet  msl;  (2)  an 
8-foot-wide,  10-foot-high,  660-foot-long 
intake  structure;  (3)  a  200-foot-long 
intake  conduit  with  a  hydraulic  capacity 
of  1,650  cfs;  (4)  a  20-foot-diameter,  8.800- 
foot-long  penstock;  (5)  a  powerhouse/ 
pump  station  containing  motor/ 
generator  and  pump/turbine  units  with  a 
total  installed  capacity  of  110  MW  and 
producing  an  estimated  average  annual 
generation  of  480  GWh;  and  (6)  a  3-mile- 
long,  115-kV  transmission  line  to 
interconnect  the  project  to  an  existing 
60-kV  City  of  Redding  line  which  would 
be  upgraded  to  115-kV.  The  project 
would  pump  water  from  Lake  Keswick 
on  the  Sacramento  River  to  supplement 
Spring  Creek's  inflow  to  the  proposed 
reservoir.  Stored  water  would  be 
released  for  power  generation  during 
peak  demand  periods.  The  project 
would  be  partially  located  on  U.S. 
Bureau  of  Reclamation  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  of  $590,000, 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9.  B.  C  and  D2. 
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33a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8503-000. 

c.  Dated  Filed:  August  9. 1984. 

d.  Applicant:  Noble  Ridge  Hydro,  Ltd. 

e.  Name  of  Project:  Noble  Ridge. 

f.  Location:  On  Beegum  Creek,  near 
Platina,  in  Tehama  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Roy  McDonald, 
1121  L  Street.  Suite  1000.  Sacramento. 
California  95814. 

i.  Comment  Date:  November  19, 1984. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  a  5-foot-high  diversion  weir  located 
across  Beegum  Creek  at  elevation  1.855 
feet  msl:  (2)  a  9,150-foot-long  pipeline 
with  a  hydraulic  capacity  of  170  cfs;  (3) 
a  48-inch-diameter.  475-foot-long 
penstock;  (4)  a  powerhouse  with  an 
installed  capacity  of  3.2  MW  located  at 
elevation  1,630  feet  msl;  and  (5)  2.0  miles 
of  12.5-kV  transmission  line  to 
interconnect  the  project  with  an  existing 
Pacific  Gas  and  Electric  Company 
(PG&E)  line.  Project  power  would  be 
sold  to  PG&E.  The  project  would 
generate  an  average  15.8  GWh  of  energy 
annually.  The  project  would  occupy 
Bureau  of  Land  Management  and  Trinity 
National  Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  of  $70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9.  B.  C  and  D2. 

34a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8518-000. 

c.  Date  Filed:  August  13. 1984. 

d.  Applicant:  Mega  Renewabies. 

e.  Name  of  Project  Hamilton  Branch. 

f.  Location:  On  Hamilton  Branch,  near 
Westwood,  in  Lassen  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16.  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Mr.  Fred  G. 
Castagna.  2576  Hartnell  Avenue. 
Redding.  California  96002. 

i.  Comment  Date:  November  16, 1984. 

j.  Description  or  Project:  The  proposed 
project  would  consist  of:  (1)  An  Intake 
structure  located  300  feet  southwest  of 
Indian  Ole  Dam  at  elevation  5,  043  feet 
msl;  (2)  a  screened  siphon  inlet  structure 
constructed  within  Mountain  Meadows 
Resei  voir  (3)  utilization  of  the  existing 
Pacific  Gas  and  Electric  Company's 
(PG&E)  intake  tower  and  discharge  gate 
located  at  Indian  Ole  Dam  as  an 
alternative  to  (1)  and  (2)  above;  (3)  and 
84-inch-diameter.  5.560-foot-long 
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diversion  conduit;  (4)  and  84-inch- 
diameter,  5,420-foot-long  steel  pipe 
penstock;  (5)  a  powerhouse  located  on 
Hamilton  Branch  at  elevation  4,925  feet 
msl  with  an  installed  capacity  of  1,600 
kW  and  producing  an  estimated  average 
annual  generation  of  11.2  GWh;  and  (6) 
1,000  feet  of  12.0-kV  transmission  line  to 
interconnect  to  an  existing  PG&E  line. 
The  project  would  utilize  waters 
released  from  Mountain  Meadows 
Reservoir  by  PG&E  for  use  in  their 
existing  Hamilton  Branch  powerhouse 
and  would  be  designed  so  as  to  not 
interfere  with  existing  reservoir 
operations. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  at  $76,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7. 
A9.  B.  C  and  D2. 

35  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8537-000. 

c.  Date  Filed:  August  20, 1984. 

d.  Applicant:  Pure  Energy  Company. 

e.  Name  of  Project:  Patria. 

f.  Location:  On  Wolf  Creek,  near 
Bridgeport,  in  Mono  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-e25(r). 

h.  Contact  Person:  Dr.  Roy  McDonald, 
P.O.  Box  11154.  Beveriy  Hills.  California 
90213. 

i.  Comment  Date:  November  13. 1984. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  A  5-foot-high  diversion  weir  located 
across  Wolf  Creek  at  elevation  8.200 
feet  msl;  (2)  a  12-lnch-diamet6r.  6.400- 
foot-long  penstock;  (3)  a  powerhouse 
with  an  installed  capacity  of  450  kW 
located  at  elevation  6,850  feet  msl;  and 
(4)  2.0  miles  of  12.5-kV  transmission  line 
to  interconnect  the  project  with  an 
existing  Southern  California  Edison 
Company  (SCEC)  line.  Project  power 
would  be  sold  to  SCEC.  The  project 
would  generate  an  average  1.3  GWh  of 
energy  annually.  The  project  would 
occupy  Toiyabe  National  Forest  lands. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  permit  to  study  the 
feasibility  of  constructing  and  operating 
the  project  and  estimates  the  cost  of  the 
studies  at  $70,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6.  A7, 
A9.  B.  C  and  D2. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 


conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Any  qualified  small 
hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  small  hydroelectric 
exemption  apphcation  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  days  after 
the  specified  comment  date  for  the 
particular  application.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A2.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license  or 
conduit  exemption  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  AppUcations  for  preliminary 
permit  and  small  hydroelectric 
exemption  will  not  be  accepted  in 
response  to  this  notice. 

A3.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  appHcant  desiring  to  file  a 
competing  application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application,  or 
a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  hcense. 
conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 


37164 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  19S4  /  Notices 


permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption — 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit,  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 
public  notice  of  the  initial  license,  small 
hydroelectric  exemption  or  conduit 
exemption  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

As.  Prehminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  before  30  days  after 
the  specified  comment  date  for  the 
particular  application  (see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary 
permit  will  not  be  accepted  for  filing. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A6.  Preliminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 
competing  application  for  preliminary 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
itself,  or  a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A7.  Preliminary  Permit— Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 


desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  hcense, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  apphcation  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  on  notices  of  intent.  Any 
competing  preliminary  permit 
application,  or  notice  of  intent  to  file  a 
competing  preliminary  permit 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  preliminary 
permit  applications  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  quahfied  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  small  hydroelectric  exemption 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  applicauon  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 


(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either:  (1)  A  preliminary  permit 
application  or  (2)  a  license,  small 
hydroelectric  exemption,  or  conduit 
exemption  apphcation,  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

B.  Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 

"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE,  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Project  Management 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  208  RB  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  apphcation  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — Federal. 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
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the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  88-29,  and  other  applicable  statutes. 
No  other  formal  requests  for  comments 
will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments)-FedeTal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agencyfies)  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibihties.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 


D3b.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agencyfies)  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter,  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  September  18,  1984. 
Keoneth  F.  Plumb. 
Secretary. 

|FR  Doc.  84-2S1S9  Filed  e-20-M  MS  am) 
BILLMQ  COOC  <717-01-il 


Bonneville  Power  Administration 

Residential  Weatherization  Contract 
Amendments  Containing  Retroactive 
Reimbursement  Provisions 

agency:  Bonneville  Power 
Administration  (BPA).  DOE. 

ACTION:  Notice  of  Residential 
Weatherization  Contract  Amendments. 

SUMMARY:  In  accordance  with  the  terms 
of  the  Settlement  Agreement  in 
Pennwalt  v.  Johnson,  Docket  Nos.  83- 
7732  and  84-7050.  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit,  Bonneville  Power 
Administration  gives  notice  that  it 
intends  to  issue  an  amendment  to  its 
existing  Long-Term  Residential 
Weatherization  Contract  That  provides 
for  retroactive  payment  for  wall 
insulation  and  previously  restricted 
house  tightening  measures  for  the  period 
beginning  December  5, 1980.  to  the 
effective  date  of  the  amendment. 

Responsible  Official:  Mr.  Steven  G. 
Hickok,  Assistant  Administrator  for 


Conservation,  is  the  official  responsible 
for  Conservation  Acquisition  Contracts. 
dates:  BPA  intends  to  issue  Residential 
Weatherization  Contract  Amendment 
containing  retroactive  reimbursement 
provisions  no  later  that  September  28. 
1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Donna  L  Geiger,  PubHc  Involvement 
Manager.  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon.  97212;  telephone  503- 
230-3478.  Oregon  callers  outside  of 
Portland  may  use  the  toll-free  number 
800-452-8429;  callers  in  California. 
Idaho,  Montana,  Nevada.  Utah. 
Wyoming,  and  Washington  may  use 
800-547-6048.  Information  may  also  be 
obtained  from: 

Mr.  Paul  Johnson,  Program  Manager 
for  Residential  Weatherization,  1002  NE 
Holladay  Street,  Portland,  Oregon  97208, 
503-230-4125. 

Issued  in  Portland,  Oregon  on  September 
14,  1984. 

Robert  E.  RatdifTe, 

Acting  Administrator 

|FR  Doc  84-22013  Filed  »-20-»4  11:33  «m| 

BtLUNQ  CODE  MMMtl-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-2676-2] 

Availability  of  Environmental  Impact 
Statements  Filed  September  10, 1984, 
Through  September  14, 1984  Pursuant 
to  40  CFR  1506.9 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

EIS  No.  840408.  Draft.  FHW,  MN,  TH- 
33  Improvements.  1-35  to  TH-53,  Carlton 
and  St.  Louis  Counties,  Due:  November 
5, 1984,  Contact;  Roger  Borg  (612)  725- 
7001. 

EIS  No.  840409,  Final,  FHW.  CO. 
South  Platte  River  Crossing, 
Construction,  Platte  Canyon  Road  to 
Santa  Fe  Drive,  Arapahoe  and  Jefferson 
Counties,  Due:  October  22,  1984, 
Contact:  Kenneth  Downey  (303)  234- 
4425. 

EIS  No.  840410.  Final,  FHW,  FL  39th 
Avenue  Improvement,  1-75  to 
Gainesville  Regional  Airport,  Alachua 
County,  Due:  October  22, 1984,  Contact: 
P.E.  Carpenter  (904)  681-7223. 

EIS  No.  840411,  Final.  BLM.  NV,  Egan 
Resource  Area,  Resource  Management 
Plan,  White  Pine.  Nye  and  Lincoln 
Counties,  Due:  October  22,  1984. 
Contact:  Howard  Hedrick  (702)  289- 
4865. 
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EIS  No.  840412.  Final.EPA.  Ka 
Metropolitan  Tqpeka  Wastewater 
Treatment  Facilities,  Grant.  Shawnee 
County,  Due:  October  22, 1984,  Contact; 
Mary  O'Donnell  (816)  375-5593. 

EIS  No.  840413.  Final.  FHW.  OR. 
Corvallis-Lebanon  Highway/OR-34 
Improvements,  I^ke  Creek  to  Pacific 
Highway/I-5.  Linn  County,  Due: 
Ortober  22. 1984,  Contact:  Dale  Wilken 
(503)  399-5749. 

EIS  No.  840414,  Draft,  USN,  ATL,  VA, 
Nav-y  Electromagnetic  Pulse  Radiation 
Environment  Simulator  for  Ships 
(E.MPRESS  II),  Operation,  Chesapeake 
Bay  and  Atlantic  Ocean,  Due:  November 
5.  1984.  Contact:  Lt.  Cdr.  Arnold  R. 
Gritzke  (202)  692-2096. 

EIS  No.  840415,  DSuppl,  COE,  CA. 
Walnut  Creek  Flood  Control  Plan, 
Contra  Costa  County,  Due:  November 
21.  1984,  Contact:  Mike  Welsh  (916)  840- 
2456. 

EIS  No.  840416,  DSuppl.  COE.  CA. 
Sacremento  River  Bank  Protection, 
Project,  Butte  and  Glenn  Counties,  Due: 
November  21, 1984,  Contact:  Mike 
Welsh  f916]  440-2458. 

Amended  Notices: 

EIS  No.  840392.  Draft,  FS,  UT,  WY, 
Wdsatch-Cache  National  Forest  Land 
end  Resource  Management  Plan. 
Published  PR  9-7-84— Officially 
WITHDRAWN. 

EIS  No.  810577.  Draft,  SCS.  lA. 
Hacklebamey  Watershed  Protection 
Plan.  Adams  and  Montgomery  Counties, 
Piiblished  FR  7-31-61— Officially 
Withdrawn. 

Dated.  September  21. 1984. 
Dave  Davis. 

Acting  Director,  Office  of  FederaJ  Activities. 

[FTi  Out  »4-ZS12«  r,><i  9-20-84:  8.-«5  am] 

BiuJNG  cooc  (seo-ao-M 


(AH-FRL  267&-4) 

Air  Pollution  Control;  Control 
Techniques  Guideline  Document  VOC 
Emissions  From  Volatile  Organic 
Liquid  Storage  In  Roating  and  Rxed 
Roof  Tanks 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Release  of  final  control 
techniques  guideline  (CTG)  document. 

summary:  Final  CTG  documents  for 
control  of  volatile  organic  compounds 
(VOC)  from  volatile  organic  liquid 
(VOL)  storage  in  floating  and  fixed  roof 
tanks  is  available.  The  final  CTG 
document  provides  guidance  for  the 
Slates  in  determining  reasonably 
available  control  technology  (RACT)  for 
VOC  emissions  from  VOL  storage  in 


floating  and  fixed  roof  tanks. 

ADDRESSES:  Copies  of  the  final  CTG 
document  may  be  obtained  by 
contacting  the  Environmental  Research 
Library  (MD-35),  (919)  541-2777,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  Please  refer  to  "Guideline 
Series — Control  of  Volatile  Organic 
Compound  Emissions  from  Volative 
Organic  Liquid  Storage  in  Floating  and 
Fixed  Roof  Tanks,"  EPA-4 50/ 3-84-005. 
Comments  received  on  the  draft  CTG 
document  are  attached  as  an  appendix 
to  the  final  CTG  document  and  are  also 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  4:00  p.m., 
Monday  througji  Friday,  at  the 
Chemicals  and  Petroleum  Branch,  Room 
730.  U.S.  Environmental  Protection 
Agency,  411  West  Chapel  Hill  Street, 
Durham,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.F.  Durham,  (919)  541-5671, 
Chemicals  and  Petroleum  Branch  (MD- 
13).  Emission  Standards  and  Engineering 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPt^MENTARV  INFORMATION:  On 
August  22,  1983  (45  FR  38086),  the  EPA 
announced  the  availability  for  public 
review  of  the  draft  CTG  document  for 
VOC  emissions  from  internal  and 
external  floating  roof  tanks  and  fixed 
roof  tanks  storing  VOL. 

The  draft  CTG  defined  reasonably 
available  control  technology  (RACT)  for 
fixed  roof  tanks  as  the  installation  of  an 
internal  roof  with  gasketed  fittings.  For 
tanks  which  already  have  internal 
floating  roofs,  the  draft  CTG  defined 
RACT  as  gasketed  fittings  on  the  roof 
For  external  floating  roof  tanks  RACT 
was  defined  as  the  installation  of 
secondary  seals.  The  RACT  size  cutoff 
for  fixed  and  internal  floating  roof  tanks 
was  40,000  gallons  and  the  vapor 
pressure  cutoff  was  1.0  psia.  The  RACT 
size  and  vapor  pressure  cutoffs  for 
external  floating  roof  tanks  were  40,000 
gallons  and  1.5  psia.  respectively. 

Twenty-eight  comment  letters  were 
received  from  industry  representatives, 
trade  groups,  and  State  regulatory 
agencies.  The  major  comments 
concerned  the  annual  turnover  rate  used 
in  determining  the  RACT  tank  size  and 
vapor  pressure  cutoffs.  Several 
commenters  stated  that  the  emission 
estirnates  in  the  draft  CTG  for  some 
fixed  roof  tanks  are  too  high  because 
they  are  based  on  uncharacteristically 
high  turnover  rates.  The  cost 
effectiveness  of  RACT  for  fixed  roof 
tanks  is  sensitive  to  the  number  of 
turnovers,  the  tank  size,  the  product 


vapor  pressure,  and  the  product  value. 
These  parameters  can  vary  considerably 
from  tank  to  tank.  For  these  reasons,  the 
final  CTG  provides  States  with 
procedures  for  calculating  emissions 
reductions  and  cost  effectiveness  of 
RACT  for  individual  tanks.  States  are 
given  the  discretion  to  establish  their 
own  cutoffs  based  on  their  control  needs 
and  their  judgments  about  reasonable 
cost  effectiveness. 

Other  changes  made  to  the  draft  CTG 
document  in  response  to  comments 
primarily  concerned  the  cost  of  the  seals 
used  in  the  cost-effectiveness 
calculations  These  changes  included  an 
increase  in  the  installed  capital  cost  for 
liquid-mounted  primary  seals  and  a 
decrease  in  the  lifetime  of  the  primary 
seal. 

The  CTG  document  is  part  of  the  third 
group  of  CTG  documents  published  to 
assist  the  States  in  determining  RACT 
for  various  stationary  sources  of  VOC 
emissions.  CTG  documents  provide 
State  and  local  air  pollution  control 
agencies  with  an  initial  information 
base  for  proceeding  with  their  own 
analysis  of  RACT  for  specific  source 
categories  of  VOC  emissions  located 
within  areas  where  an  extension  was 
granted  for  the  attainment  of  the 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone.  The  CTG 
documents  review  existing  information 
and  data  concerning  the  technology  and 
cost  of  various  control  techniques  to 
reduce  VOC  emissions. 

This  CTG  is  not  a  "rule"  as  defined  by 
the  Administrative  Procedure  Act  (5 
U  B.C.  551  et  seq).  It  is  a  "rule"  for 
purposes  of  Executive  Order  12291, 
because  it  is  designed  to  implement  an 
EPA  policy.  Under  Executive  Order 
12291.  the  EPA  must  judge  whether  a 
rule  is  "major"  and,  therefore,  subject  to 
the  requirements  of  a  regulatory  impact 
analysis.  The  CTG  documents  are  not 
"major  rules"  because  they  do  not 
impose  any  new  requirements.  This 
notice  and  the  final  CTG  document  were 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
comments  from  the  OMB  to  the  EPA  and 
any  EPA  responses  to  those  comments 
are  available  for  public  inspection.  See 
the  ADDRESSES  section  of  this  notice  for 
the  times  and  addresses. 

Dated:  July  25. 1964. 
|ohn  C.  Topping,  |r.. 

Ac:'ng  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  D ...J  S4-2S-'>S  RIkJ  9-20-M.  M5  am) 
BtUJNa  CODE  BSeO-90-M 


IOPP-00182;  PH-f  RL  2677-2) 

State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meetings  ot  Working  Committees 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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summary:  There  will  be  a  2-day  meeting 
of  the  "Working  Committee  on 
Enforcement  and  Certification  of  the 
State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREGJ  and  a  2-day 
meeting  of  the  SFIREG  Working 
Committee  on  Registration  and 
Classification  to  discuss  various  aspects 
of  pesticides.  The  meetings  will  be  open 
to  the  public. 

DATES:  The  Working  Committee  on 
Enforcement  and  Certification  will  meet 
on  Tuesday  and  Wednesday.  October  9 
and  10.  1984.  The  Working  Committee 
on  Registration  and  Classification  will 
meet  on  Thurday  and  Fnday,  October  11 
and  12.  1984.  The  meetings  of  both 
committees  will  start  at  8:30  a.m.  each 
day.  The  final  meeting  will  conclude  by 
12  noon  Friday.  October  12. 

ADDRESS:  The  meetings  will  be  held  at: 
Econo  Lodge.  1076  Williston  Rd.,  South 
Burlington.  VT.  (802-863-1125). 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Philip  H.  Gray.  Jr..  Office  of 
Pesticide  Programs  fTS-766C). 
Environmental  Protection  Agency.  401 
M  St.,  SW.  Washington,  DC.  20460. 
Office  location  and  telephone  number 
Rm.  1115,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA  22202,  (703-557-7096. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  of  the  Working  Committee  on 
Enforcement  and  Certification  will  be 
concerned  with  the  following  topics: 

1.  Authority  of  State  inspectors  with 
EP.A  credentials  on  Federal  lands. 

2.  Wood  preservatives  certification 
and  training. 

3.  Compound  1080  certification  and 
training  update. 

4.  Proposed  University  of  Minnesota 
and  Texas  A&M  University  grain 
fumigation  symposium. 

5.  Disposal  matters,  including  EPA- 
State  Ad  Hoc  Group  activities  and 
January  1985  symposium. 

6.  Ground  water  protection  matters, 
including  EPA  strategy,  pesticide  label 
requirements,  and  joint  EPA-State 
protocol  for  priority  concerns. 

7.  Chemigation  matters,  including  the 
planned  EPA  policy  statement,  the 
proposed  survey,  and  the  proposed 
training  manual. 

8.  OPP  comments  on  AAPCO  bulk 
pesticide  storage  guidelines. 


9.  Vegetable  oil  as  a  diluent:  status  of 
EPA  policy  document. 

10.  Guideline  air  levels  for 
termiticides  and  fumigants. 

11.  Agricultural  worker  protection  fact 
sheets  status  report. 

12.  Training  material  repository  status 
report. 

13.  Suspended  and  cancelled  pesticide 
publication  status  report. 

14.  Certification  and  training  funding 
concerns. 

15.  Other  topics  as  appropriate. 
The  meeting  of  the  Working 

Committee  on  Registration  and 
Classification  will  be  concerned  with 
the  following  topics: 

I.  Registration  of  chlorine  gas  for 
swimming  pools. 

2  Use  of  termiticides  at  less  than 
Idbel  dosage. 

3.  LIP  Notice  for  currently  registered 
gram  fumigants. 

4.  Standard  Operdtmg  Procedure  for 
the  rescission  of  Restricted  Use 
Pesticide  classification. 

5.  Labelmg  of  products  used  in 
irrigation  systems. 

6  Development  of  a  policy  to 
strengthen  EPA's  oversight  of 
advertising  of  pesticide  registrations  and 
land  uses. 

7.  Procedures  for  transmitting 
E.xperimental  Use  Permit  information  to 
the  States. 

8.  Clarification  of  the  definition  of 
plant  growth  regulators. 

9.  Use  of  vegetable  oil  as  a  diluent: 
status  of  EPA  policy  document 

10.  Unenforceable  label  language. 

II.  Establishment  of  group  tolerances 
by  the  rulemaking  process. 

12.  Classification  of  granular 
formulations  of  certain  agricultural 
pesticides;  classification  of  uses  of 
certain  grain  fumigants. 

13.  Audit  of  section  24(c)  registrations 
issued  by  States. 

14.  Agricultural  worker  protection  fact 
sheets  status  report. 

15.  Availability  of  the  final  printed 
label  to  the  States. 

16.  Section  18  negotiated  rulemaking. 

17.  Status  of  data  requests  for  use  of 
chlordane/heptachlor  to  control  termites 
m  institutional  structures. 

18.  Tamper  proof  bait  boxes. 

19.  Other  topics  as  appropriate. 

Dated  September  13.  19B4 
Stev«n  Scbatzow. 
Director.  Office  of  Pesticide  Programs. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  N<M.  •4-«6S,  et  aL;  FU«  Nos. 
BPCT-«31205KH.»taL] 

Agape  Communications,  Inc.  et  a(^ 
Hearing  Designation  Order 

In  re  Applications  of  Scott  Nosier  (MM 
Docket  No.  84-865.  File  No.  BPCT-83120SKH). 
Agape  Communications,  Inc.  (MM  Docket  No 
84-866.  File  No.  BPCT-840313KE).  Jimmy 
Allison  (MM  Docket  No  84-867,  File  No 
BPCT-840404KG).  Gabriel  Broadcasting 
Company,  Inc.  (MM  Docket  No.  84-868.  File 
No  BPCT-8404T3ICF],  State  W  Alexander.  III. 
et  al.  d/b/a  Piedmont  Crescent  Broadcasting 
Company  (MM  Docket  No.  84-809.  File  No 
BPCT-8404:31CH).  Lenore  Tucker  and  Poplar 
Apartment  Inc.  d/b/a  Belmont  Teieca»ters. 
Lid.  (MM  Docket  No.  84-870.  File  No  BPCT- 
840413U\),  Elyae  G.  Wander  d/b/a  Wander 
Broadcasting  of  Belmont  (MM  Docket  No.  84- 
671,  File  No  BPCT-840413LB).  Acts  of 
Metrolina,  Inc.  (MM  Docket  No  64-672.  File 
No  BPCT-840413LC).  Metro  Broadcasting 
Ltd.  (MM  Docket  No.  84-673.  File  No.  BPCT- 
840413LD),  For  conslruction  permit  Belmont 
North  Carolina. 

Adopted:  August  31,  1984 

Released;  September  14.  1984 

By  the  Chief.  Ma»«  Media  Bureau 

1.  The  Commission,  by  the  Chief. 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioTied  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
46,  Belmont.  North  Carolina:  petitions  to 
deny  the  applications  of  Scott  Neisler 
(.N'eisler),  Gabriel  Broadcasting 
Company.  Inc.  (Gabriel).'  Piedmont 
Crescent  Broadcasting  Company 
(Piedmont)  and  Belmont  Telecasters, 
Ltd.  (Telecasters)  filed  by  WCCB-TV. 
Inc.  (VCCB),  licensee  of  Station  WCCB- 
TV.  Charlotte.  North  Carolina;  and 
related  pleadings. 

2.  Charlotte  is  within  the  predicted 
Grade  A  contour  of  Neisler's,  Piedmont's 
and  Telecaster's  proposed  facilities. 
Therefore,  WCCB  claims  standing  as  a 

"party  in  interest"  under  Section  309(d) 
of  the  Communications  Act.  as 
amended,  on  the  grounds  that  it  would 
compete  with  the  successful  applicant 
for  audience  and  revenues.  Piedmont 
and  telecasters  dispute  WCCB's  claim  of 
standing,  contending  that  WCCB  has  not 
demonstrated  that  it  will  suffer 
economic  harm  by  a  grant  of  either 
application.  Since  WCCB  and  the 
applicants  will  compete  in  the  same 


'  WCCB'b  petition  to  deny  Cabnel  s  application 
»tate»  that  Cabnel'i  proposed  transmitter  «it«  ii 
§hort-»paced  under  Section  73.610  of  the 
CommiuioDi  Rulei  Cabnel  amended  iti 
application  on  June  4,  to  comply  with  |  73  610 
Accordingly,  the  petition  will  be  diamiited  ai  moot 
a  I  to  Cabnel 
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market,  WCCB  may  suffer  a  diversion  of 
revenues  to  the  successful  applicant  for 
Channel  46.  Therefore,  we  Tind  that 
WCCB  has  standing.  FCC.  V.  Sanders 
Brothers  Radio  Station.  309  U.S.  470,  60 
S.  Ct.  693  (1940):  Marion  U.  Moore.  16 
FCC  2d  351,  352  (1969). 

3.  WCCB  filed  the  petition  to  deny 
Neisler's  application  on  April  16, 1984. 
The  petitioner  alleges  that  Neisler  has 
not  answered  item  5(a),  Section  II,  FCC 
Form  301,  as  to  each  general  and  limited 
partner  and  has,  therefore,  failed  to 
establish  his  legal  qualifications.  WCCB 
further  alleges  that  Neisler  is  in 
violation  of  §  73.3518  of  the 
Commission's  Rules  as  to  inconsistent 
applications,  because  Neisler  has  filed  a 
low  power  television  application  for 
Channel  46,  Belmont,  North  Carolina. 
Finally,  WCCB  contends  that  Neisler's 
staffing  proposal  is  unrealistic  because 
it  cannot  be  effectuated  with  a  staff  of 
less  than  5  full-time  employees. 

4.  Neisler's  low  power  television 
application  was  dismissed  for  lack  of 
the  engineer's  original  signature. 
However,  even  if  that  were  not  the  case, 
the  filing  of  a  full  service  television 
application  and  a  low  power  television 
application  is  not  inconsistent  with  the 
Commission's  Rules.  If  the  low  power 
station  were  to  go  on  the  air  first,  it 
would  provide  service  until  a  full  service 
station  was  granted  authorization.  With 
reference  to  Neisler's  staffing  proposal, 
the  application  form  no  longer  asks  for 
the  total  number  of  employees, 
indicating  a  lessened  Commission 
interest  in  this  area.  Clearly,  the 
experience  of  the  broadcaster  after  the 
beginning  of  operation  will  dictate  the 
precise  number  of  employees.  In  some 
cases,  however,  staffing  issues  have 
been  specified  where  applicants  coupled 
long  broadcast  weeks,  including 
extensive  local  originations,  with  a 
staffing  plan  of  less  than  five  employees. 
A  concern  in  such  cases  is  that  the  low 
number  of  employees  may  have  been 
selected  to  avoid  filing  Section  VI  of  the 
application  as  to  equal  employment 
opportunities.  We  believe  EEO  programs 
should  be  considered  at  the  application 
stage.  In  this  case,  however,  Neisler 
reviewed  his  staffing  plans,  submitted 
an  amendment  stating  that  he  will 
increase  the  number  of  employees  to 
meet  his  needs,  and  submitted  a  Section 
VI  for  review.  Given  the  Commission's 
lessened  concern  in  this  area,  we 
conclude  that  no  staffing  issue  is 
warranted  in  the  circumstances 
presented. 

5.  In  Section  I.  item  1.  Neisler 
indicates  that  the  applicant  is  a  limited 
partnership.  Neisler  is  a  55%  general 
partner  and,  by  amendment  on  April  13. 


1984,  Jigger  Robinson  is  shown  as  a  45% 
general  partner.  Neisler  did  not  indicate 
that  the  partnership  had  changed  from  a 
limited  to  a  general  partnership,  nor  has 
he  identified  the  limited  partners. 
Section  73.3514(a)  of  the  Commission's 
Rules  requires  an  applicant  to  provide 
all  information  called  for  by  FCC  forms, 
unless  the  information  is  inapplicable. 
However,  in  Corporate  Ownership  and 
Disclosure,  5S  R.R.  2d  1465  (1984) 
(reconsideration  pending),  the 
Commission  stated  that  henceforth 
limited  partnership  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partnership  agreement  conforms  in  all 
relevant  respects  to  the  Uniform  Limited 
Partnership  Act  (ULPA)  and"  if  the 
limited  partner  is  not  involved  in  any 
material  respect  in  the  business  or 
operation  of  the  station."  Id.  at  1485  and 
§  73.3615(a)(2).  Further,  the  Commission 
directed  that  Form  301.  among  others,  be 
amended  to  conform  to  the  new 
attribution  standards.  Id.  at  1493. 
Although  changes  in  the  form  have  not 
yet  been  made,  there  may  be  no  need  to 
provide  infomation  as  to  the  limited 
partners  if  Neisler  can  submit  the 
necessary  certifications  and  other 
information  as  to  any  cross-interests  as 
described  below.  If  the  certification  is 
not  appropriate,  of  course,  the  limited 
partners  would  be  considered  to  have 
attributable  interests,  and  the  necessary 
information  as  to  them  would  have  to  be 
filed  as  an  amendment.  Further,  the 
Commission  retained  the  cross-interest 
policy  as  to  other  attributable  media 
interests  in  the  same  area.  Id.  at  1490. 
Accordingly,  Neisler  will  be  required 
either  to  state  that  the  limited  partners 
have  no  other  media  interests  subject  to 
the  cross-interest  poHcy  or  identify  the 
limited  partners  with  such  interests, 
identify  tlie  other  local  media  and  state 
the  nature  or  extent  of  the  limited 
partner's  interest. 

6.  WCCB  alleges  that  Piedmont's 
application  violates  the  "one-to-a- 
market "  rule  (§  73.3555  of  the 
Commission's  Rules)  as  well  as  the 
television-cable  TV  cross-ownership 
rule  (§  76.501  of  the  Rules).  Robert  R. 
Hilker  and  William  R.  Rollins  are 
limited  partners  in  Piedmont,  each 
having  a  40%  equity  interest.  Hilker  is 
also  Chief  Executive  Officer,  Treasurer, 
Assistant  Secretary,  Director  and  51.68% 
stockholder  of  Central  Broadcasting 
Company  (Central),  licensee  of  Station 
WCGC(AM),  Belmont,  North  Carolina. 
Rollins  is  Chief  Operating  Officer, 
President,  Secretary,  Assistant 
Treasurer,  Director  and  18.16% 
stockholder  of  Central.  Hilker  also  owns 


10%  of  the  stock  of  Lake  Cable  TV,  Inc., 
operator  of  cable  television  systems  in 
various  communities  which  would  be 
within  the  predicted  Grade  B  contour  of 
the  proposed  Belmont  television  station. 
WCCB  also  asserts  that,  under  Note  4  to 
Section  73.3555  of  the  Rules,  those 
seeking  new  UHF  stations  in  a  market, 
and  who  control  an  existing  radio 
station  in  that  market,  must  submit  a 
showing  as  to  why  common  ownership 
of  the  radio  station  and  the  proposed 
new  UHF  station  would  be  consistent 
with  the  pubhc  interest.  No  such 
showing  has  been  submitted  in  this 
case,  so  WCCB  urges  that  the 
application  must  be  dismissed.  WCCB 
also  notes  that  Messrs.  Hilker  and 
Rollins  will  contribute  80  percent  of  the 
equity  for  the  new  station,  another 
limited  partner  will  pay  in  15  percent, 
while  the  general  partner  will  contribute 
only  five  percent.  Given  the  large 
amount  of  equity  contributed  by  Messrs. 
Hilker  and  Rollins.  WCCB  concludes 
that  they  will  be  able  to  control  the 
finances  of  the  proposed  station  and 
hence  should  be  considered  to  have 
control.  Last,  WCCB  asserts  that  the 
Commission  has  reviewed  in  hearing 
putative  passive  interests  to  determine 
whether  there  is  a  violation  of  the 
multiple  ownership  rules  and  their 
underlying  policies.  WCCB  urges  such  a 
hearing  in  this  case. 

7.  In  opposition.  Piedmont  observes 
that  passive  investment  interests  are 
considered  nonattributable  under  the 
multiple  ownershp  rules.  It  has  certified 
that  its  limited  partnership  agreement  is 
consistent  with  the  ULPA,  so  Piedmont 
concludes  that  the  investment  of  Messrs. 
Hilker  and  Rollins  must  be  considered 
passive.  Piedmont  also  asserts  that  the 
petitioner's  allegations  have  become 
moot  because  of  an  amendment  to  the 
application  in  which  Messrs.  Hilker  and 
Rollins  state  that  if  Piedmont  is  the 
successful  applicant  in  the  comparative 
proceeding,  they  will  divest  all  interests 
in  station  WCGC  "if  such  a  divestiture 
is  required  by  the  Commission's  Rules." 
Such  representations,  according  to 
Piedmont,  have  been  found  sufficient  to 
remove  any  attribution  of  the  Hilker- 
RoUins  interests  for  the  purposes  of  the 
comparative  hearing. 

8.  As  noted  the  Commission  has 
expressly  held  that  limited  partnership 
interests  are  nonattributable  where  the 
limited  partnership  agreement  comports 
with  the  ULPA  and  the  limited  partner  is 
not  "involved  in  any  material  respect  in 
the  business  or  operation  of  the  station." 
Para.  5.  supra.  Although  Piedmont  has 
certified  as  to  its  conformance  to  the 
ULPA,  it  has  not  shown  that  the  limited 
partners  will  not  be  "materially 
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involved."  Accordingly,  an  issue  will  be 
specified.  However,  the  issue  need  not 
be  tried  if  the  neccessary  certification  is 
submitted.  In  setting  its  new  attribution 
standards,  however,  the  Commission  did 
not  revise  its  cross-interest  policy.  Id.  at 
1490.  The  Commission  has  previously 
reviewed  in  a  hearing  the  passive 
investments  of  the  owner  of  a  radio 
station  in  a  new  UHF  station  in  the 
same  area.  Cleveland  Television 
Corporation.  91  FCC  2d  1129  (Rev.  Bd. 
1982).  affd.  FCC  83-235.  released  May 
18.  1983.  affd.  732  F.2d.  962  (DC.  Cir. 
1984).  In  that  case,  the  owner  of  a  radio 
station  would  be  contributing  up  to  44 
percent  of  the  paid-in  capital  for  a  new 
UHF  station  in  the  same  market,  but 
held  only  nonvoting  stock.'*  Another 
experienced  broadcaster,  but  without 
any  broadcast  interests  in  the  area  of 
the  proposed  new  television  station, 
would  be  contributing  up  to  55  percent 
of  the  paid-in  capital.  It  was  the 
intention  of  the  majority  owner  to 
insulate  totally  the  nonvoting 
shareholder  from  "any  responsibility  for 
or  involvement  in  the  operation"  of  the 
proposed  station.  732  F.2d  at  967-68.  In 
these  circumstances,  the  Commission 
and  the  court  affirmed  the  Review 
Board's  finding  of  no  violation  of  the 
cross-interest  policy. 

9.  In  this  case,  the  general  partner  will 
provide  only  five  percent  of  the  paid-in 
capital,  while  the  two  limited  partners  of 
concern  here  will  provide  80  percent. 
According  to  Section  II  of  the 
application,  the  limited  partners  are  also 
officers,  directors  and  shareholders  of 
several  other  broadcast  licensees  and 
appear  to  be  actively  engaged  in  the 
day-to-day  operation  of  those  stations, 
serving  as  chief  executive  and  operating 
officers.  The  general  partner  is  a  news 
director  at  one  of  those  stations  and 
does  not  appear  to  have  any  other 
broadcast  interests.  There  is  nothing  to 
indicate,  as  there  was  in  Cleveland 
Television,  that  Messr*.  Hilker  and 
Rollins  will  be  "totally  insulated"  from 
the  operation  of  the  proposed  station. 
Although  the  ULPA  does  provide 
significant  insulation  by  itself,  limited 
partners  are  not  "totally  insulated"  from 
the  affairs  of  the  partnership. 
Specifically.  Section  303  of  the  ULPA 
permits  limited  partners  to  be 
contractors,  agents  or  employees  of  the 
partnership,  and  further  permits 
'consulting  with  and  advising  the 
general  partner  with  respect  to  the 
business  of  the  limited  partnership"  by 
the  limited  partners.  In  the 
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•  Although  Cievaland  Television  involved 
nonvoting  preferred  ihare*.  we  beheve  that  the 
underiylng  eiMlysit  It  fully  applicable  to  thi»  caee, 
which  involve*  limited  partner*. 


circumstances  presented,  we  believe 
that  a  full  record,  developed  in  a 
hearing,  is  required.  Given  the  control  of 
station  WCGC{AM)  by  Messrs.  Hilkpr 
and  Rollins,  a  cross-interest  issue  will 
be  specified. 

10.  That  conclusion  is  not  altered  by 
the  offer  of  Messrs.  Hilker  and  Rollins  to 
divest  their  interests  in  the  Belmont 
radio  station  "if  required  by  the 
Commission's  Rules."  The  Rules  do  not 
require  divestiture.  Instead,  they 
provide  that  the  owners  of  a  radio 
station  may  apply  for  a  new  UHF  station 
in  the  same  area,  if  they  accompany  the 
application  with  a  showing  that  the 
public  interest  will  be  served  by  the 
combined  ownership.  As  noted  above, 
we  believe  that  there  is  a  concern  on 
that  question  in  this  case,  and  we 
cannot  rule  that  the  public  interest  will 
be  served  without  the  benefit  of  the 
hearing  record.  Further,  tlie  goal  of 
Piedmont  appears  to  be  not  to  have  the 
interest  in  the  Belmont  radio  station 
attributable  under  the  comparative 
issue.  We  note,  in  that  regard,  that  even 
where  the  interests  are  found  not  to 
contravene  the  cross-interest  policy  and 
the  public  interest,  the  interests  in  the 
Belmont  station  may  still  weigh  in  the 
comparative  balance.  Cleveland 
Television  Corp.,  above. 

11.  An  extensive  discussion  of  the 
apphcabihty  of  the  cross-interest  pohcy 
to  Mr.  Hilker's  ten  percent  interest  in  the 
cable  television  systems  is  not  needed. 
We  know  of  no  case  where  the 
Commission  applied  the  cross-interest 
policy  where  both  interests  were 
nonattributable  under  the  multiple 
ownership  rules.  As  stated  previously, 
Mr.  Hilker's  interest  as  a  limited  partner 
in  Piedmont  is  nonattributable.  His 
interest  in  the  cable  television  systems 
appears  nonattributable  as  well.  The 
application  sets  out  Mr.  Hilker's 
ownership  interest  in  Lake  Cable  TV. 
Inc,  but  no  position  as  an  officer  or 
director  is  indicated.  For  the 
communities  listed,*  our  records  list  the 
franchise  holder  to  be  Lakeside  Cable 
TV,  Inc.,  which  we  assume  to  be  the 
same  entity.  It  appears,  however,  that 
Lakeside  Cable  is  controlled  by  an  80 
percent  shareholder.  Because  a  greater 
than  50  percent  interest  exists.  Mr. 
Hilker's  ten  percent  interest  is 
nonattributable.  Corporate  Ownership 
and  Disclosure.  55  RR  2d  at  1475.  We 
conclude  that  no  cross-interest  issue 
should  be  raised  as  to  the  cable 
television  interest  If  our  assumption  aa 
to  the  ovmership  of  the  cable  system  is 

•  The  communities  are  Comeliue.  Devidaon  end 
Huntervilla.  North  Carr>lina  Commercial 
publication!  conaoiidated  all  these  communitie* 
under  the  heading  for  Mooreeville  North  Carolina 


materially  in  error,  a  motion  to  enlarge 
issues  by  competitors  may  be  in  order. 

12.  In  its  petition  to  deny  Telecasters' 
application,  WCCB  alleges  that  a  grant 
of  the  appHcation  would  violate  the 
duopoly  and  concentration  ofcontrol 
provisions  of  the  multiple  ownership 
rule.  Section  73.3555.  The  allegation  is 
based  on  the  following  facts.  Telecasters 
is  a  limited  partnership.  Ms.  Lenore 
Tucker  is  its  sole  general  partner  with  a 
20  percent  equity  interest.  Its  single  80 
percent  limited  partner  is  Poplar 
Apartments,  Inc.,  which  in  turn  is  owned 
50  percent  each  by  Katharine  R.  Everett 
and  her  son,  Robinson  O.  Everett.  In 
addition,  the  Everetts  each  own  15.9 
percent  of  the  stock  of  Guilford 
Telecasters.  Inc.,  licensee  of  Station 
WGGT(TV),  Greensboro,  North 
Carolina.  The  Grade  B  contours  of 
Station  WGGT(TV)  and  the  proposed 
station  will  overlap,  forming  the  basis 
for  the  alleged  duopoly  violation. 
Further,  the  Everetts  have  a  combined 
controlling  interest  in  American 
Telecasters,  Inc.,  which  in  turn  is  the 
sole  stockholder  of  the  permittees  of 
Stations  WKJAfTV).  Wilmington.  North 
Carolina,  and  WFCT(TV),  Fayetteville. 
North  Carolina.  TTie  petitioner  asserts 
that  the  grant  of  Telecasters'  application 
would  place  the  Everetts  in  the  position 
of  having  substantial  interests  in  four 
North  Carolina  television  stations. 
These  four  stations,  when  all  are 
operational,  will  reach  an  estimated  31 
percent  of  the  population  of  North 
Carolina,  allegedly  resulting  in  an  undue 
concentration  of  control. 

13.  As  noted  above,  the  Everetts' 
interests  in  Telecasters'  appUcation  is  as 
limited  partners,  which  do  not  trigger 
the  duopoly  rule.  Further,  in  its  recent 
action  repealing  the  regional 
concentration  of  control  rule.  Multiple 
Ownership — Regional  Concentration  of 
Control,  55  RR  2d  1389  (1984),  the 
Commission  stated; 

We  believe  that  the  •ignificanl  expanaion 
in  both  broadcaat  and  non-broadcast  media 
voioe*  documeated  herein  substantially  alien 
the  delicate  balance  of  competing  interesU 
that  underliea  the  current  regional 
concentration  of  control  provisions.  In  our 
view,  thii  development,  taken  together  with 
the  effectiveness  of  oxir  other  multiple 
ownership  nilea  in  preventing  adverse 
diversity  and  acocioiiuc  competition  effects  in 
regional  maricett.  ooovincea  m  that  die  clear 
coaU  aaaocialed  with  our  regional  ownership 
limitations  are  no  longer  warranted. 

Although  the  quotation  is  directed  at  the 
precise  language  of  the  former  regional 
concentration  rule,  the  thoughts 
expressed  are  also  relevant  here. 
WCCB'8  allegations  go  solely  to  the    ' 
ownership  of  television  stations.  It  does 
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not  allege  that  the  Everetts  and  their 
associates  control  other  broadcast, 
newspaper  or  cable  television  interests 
in  the  state.  There  are  at  least  20 
commercial  and  ten  noncommercial 
educational  television  stations  operating 
within  the  state  in  which  the  Everetts 
have  no  interest.  The  four  stations, 
when  all  are  operational,  will  reach  only 
31  percent  of  the  State's  population. 
Even  if  we  were  to  assume,  for  the 
purpose  of  discussion,  that  all  four 
stations  will  be  entirely  controlled  by 
the  Everetts,  the  low  percentage  of  the 
State's  population  covered,  the  absence 
of  any  interests  in  other  media,  and  the 
numerous  other  competing  television 
stations  compel  a  conclusion  that  no 
undue  concentration  of  control  contrary 
to  the  public  interest  will  result. 

14.  An  80  percent  limited  partnership 
interest  in  the  applicant,  which  is 
nonattrihutdble,  coupled  with  the 
combined  31.8  percent  interest  held  by 
the  Everetts  in  the  licensee  of 
VVGGT(TV),  could  raise  cross-interest 
questions  in  some  circumstances.  In 
revising  its  attribution  standards, 
however,  the  Commission  stated  that  all 
cross  interests  are  reportable,  if  they  fall 
"within  the  geographic  limits  of  the 
cross-interest  policy."  Corporate 
Ownership  and  Disclosure.  55  RR  2d  at 
1490.  The  "geographic  limits  '  have  never 
been  precisely  stated,  but  the 
Commission  has  generally  referred  to 
stations  "in  substantially  the  same 
market"  or  in  "substantially  the  same 
area."  See.  e.g.,  Farmville  Broadcasting 
Co..  47  FCC  2d  463.  464  (1974);  Guy  S. 
Envoy.  90  FCC  2d  750,  752  (Rev.  Bd. 
1980).  In  this  case,  the  transmitter 
locations  of  the  two  stations  are  about 
85  miles  apart.  The  proposed  Belmont 
slation  will  be  located  in  the  Charlotte- 
Gastonia  Standard  Metropolitan 
Statistical  Area  (SMSA),  while  Station 
VVGGT(TV)  is  in  the  Greensboro/High 
Point/Winston-Salem  SMSA.  These  two 
SMSA's  are  separated  by  the  Salisbury- 
Concord  SMSA.  Further,  Arbitron  and 
our  own  cable  television  rules  treat 
Charlotte  and  Greensboro/High  Point/ 
Winston-Salem  as  separate  markets.  47 
CFR  76.51(a).  Neither  the  appHcanf  nor 
the  petitioner  has  provided  figures  as  to 
the  degree  of  overlap,  but  it  appears  that 
WGGT(TV)s  Grade  B  contour  will 
encompass  roughly  no  more  than  15 
percent  of  the  area  within  the  Grade  B 
contour  of  the  proposed  station.  Because 
cross-interest  concerns  are  limited  to 
stations  serving  substantially  the  same 
market  or  the  same  area,  we  cannot 
find,  in  the  circumstances  presented, 
that  the  cross-interest  policy  applies  in 
this  case.  Accordingly  no  issue  will  be 
specified. 


15.  The  effective  radiated  visual 
power,  antenna  heights  above  average 
terrain  and  other  technical  data 
submitted  by  the  appHcants  indicate 
that  there  would  be  a  significant 
difference  in  the  size  of  the  area  and 
population  that  each  proposes  to  serve.* 
Consequently,  the  areas  and  populations 
which  would  be  within  the  predicted  64 
dBu  (Grade  B)  contours,  together  with 
the  availability  of  other  television 
service  of  Grade  B  or  greater  intensity, 
will  be  considered  under  the  standard 
comparative  issue,  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  any  of  the 
applicants. 

18.  No  determination  has  been  made 
that  the  tower  height  and  location 
proposed  by  each  applicant  would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  en  appropriate  issue  will 
be  specified. 

17.  Since  grant  of  either  Agape 
Communications,  Inc.'s  (Agape)  or 
Telecasters'  applications  would 
constitute  a  major  environmental  action 
as  defined  by  §  1.1305(a)  of  the 
Commission's  Rules,  Agape  and 
Telecasters  are  each  required  to  submit 
the  environmental  impact  information 
described  in  S  1.1311.  Accordingly. 
Agape  and  Telecasters  will  each  be 
required  to  file,  within  20  days  of  the 
release  of  this  Order,  its  envirormiental 
narrative  statement  with  the  presiding 
Administrative  Law  Judge.  In  addition,  a 
copy  shall  be  filed  with  the  Chief, 
lelevision  Branch,  who  will  then 
proceed  in  accordance  with  the 
provisions  of  §  1.1313(b).  Accordingly, 

§  1.1317  of  the  Rules  will  be  waived  to 
the  extent  that  the  comparative  phase  of 
the  case  will  be  allowed  to  begin  before 
the  environmental  phase  is  completed. 
See  Golden  State  Broadcasting  Corp..  71 
F.C.C.  2d  229  (1979).  recon.  denied  sub 
nam.  Old  Pueblo  Broadcasting  Corp.,  83 
FCC  2d  337  (1980). 

18.  Jimmy  Allison  proposes  to  mount 
his  antenna  on  the  tower  of  WLTC(AM), 
Gatonia,  North  Carolina.  Accordingly,  in 
the  event  of  a  grant  of  Allison's 
apphcation,  the  construction  permit  will 
be  conditioned  to  require  Allison  to 
demonstrate  that  installation  of  his 
antenna  will  not  alter  the  radiation 
pattern  of  Station  WLTC(AM). 

19.  Jimmy  Allison  is  a  hmited 
partnership.  However,  only  the  general 

*  Piedmont  has  cot  submitted  the  area  and 
population  wuhm  its  predicted  Grade  B  contour 
(Section  V-C.  Item  10.  FCC  Form  SOT).  Telecasters 
has  not  submitted  the  population  within  its 
predicted  Grade  B  contour.  Piedmont  and 
Telecasters  will  each  be  required  to  submit  an 
amendment  showing  the  required  information,  to 
the  presiding  Adiainistrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 


partners  have  been  identified.  Allison 
will  be  required  to  submit  the 
certification,  statement  and/or 
information  required  by  paragraph  5, 
above,  to  the  presiding  Administrative 
Law  Judge  within  20  days  after  this 
Order  is  released. 

20.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

21.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
applicant  would  consitute  a  hazard  to 
air  navigation. 

2.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Agape  Communications.  Inc.  or  Belmont 
Telecasters,  Ltd.  which  concludes  that 
the  proposed  facilities  are  likely  to  have 
an  adverse  effect  on  the  quality  of  the 
environment, 

(a)  To  determine  whether  either 
proposal  is  consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  §§  1.1301-1.1319  of  the 
ComTnission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  either 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

3.  To  determine  with  respect  to 
Piedmont  Crescent  Broadcasting  Co.. 
whether  grant  of  the  apphcation  would 
be  consistent  with  §  73.3555  of  the 
Commission's  Rules  and  with  the 
Commission's  cross-interest  policy  and, 
if  not.  whether  the  ownership,  operation 
or  control  of  WCGC(AM)  and  the 
proposed  television  station  would  be 
consistent  with  the  pubhc  interest. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the  - 
foregoing  issues,  which  of  the 
appUcations  should  be  granted. 

22.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  la 
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made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

23.  It  is  further  ordered,  that  the 
petition  to  deny  filed  by  WCCB-TV 
against  the  Scott  Neisler  application  is 
denied  and  the  petition  to  deny  filed  by 
WCCB-TV  against  the  Piedmont 
Crescent  Broadcasting  Co.  application  is 
granted  to  the  extent  indicated  and 
otherwise  is  denied. 

24.  It  is  fiirther  ordered,  That  WCCB- 
TV.  Inc.'s  petition  to  deny  Gabriel 
Broadcasting  Co.,  Inc.'s  application  is 
dismissed  as  moot. 

25.  It  is  further  ordered,  That  WCCB- 
TV,  Inc.'s  petition  to  deny  Belmont 
Telecasters,  Ltd.'s  application  is  denied. 

26.  It  is  further  ordered.  That 
Piedmont  Crescent  Broadcasting 
Company  and  Belmont  Telecasters,  Ltd. 
shall  each,  within  20  days  after  this 
Order  is  released,  submit  an  amendment 
showing  the  information  required  by 
Section  V-C,  Item  10(e),  FCC  Form  301, 
to  the  presiding  Administrative  Law 
Judge. 

27.  It  is  further  ordered.  That  Agape 
Communications,  Inc.  and  Belmont 
Telecasters,  Ltd.  shall  each,  within  20 
days  after  this  Order  is  released,  submit 
an  amendmetn  with  an  environmental 
narrative  statement  in  accordance  with 
Section  1.1311  of  the  Commission's 
Rules,  to  the  presiding  Administrative 
Law  Judge,  with  a  copy  to  the  Chief, 
Television  Branch. 

28.  It  is  further  ordered.  That  in  the 
event  of  a  grant  of  Jimmy  AUison's 
application,  the  construction  permit 
shall  be  conditioned  as  follows: 

During  installation  of  the  antenna 
authorized  herein,  AM  station  WLTC, 
Gastonia,  North  Carolina,  shall  determine 
operating  ^ower  by  the  indirect  method. 
Upon  completion  of  the  installation,  antenna 
impedance  measurements  of  the  AM  antenna 
shall  be  made.  The  results  shall  be  submitted 
to  the  Commission,  along  with  a  tower  sketch 
of  the  installation,  in  an  application  for  the 
AM  station  to  return  to  the  direct  method  of 
power  determination. 

29.  It  is  fiu-ther  ordered,  that  Scott 
Neisler  and  Jimmy  Allison  shall  each 
submit  the  certification,  statement  and/ 
or  information  required  by  paragraphs  5 
and  15,  respectively,  supra,  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

30.  It  is  further  ordered.  That  WCCB- 
TV,  Inc.  is  made  a  party  respondent  in 
this  proceeding  with  respect  to  the 
application  of  Piedmont  Crescent 
Broadcasting  Co. 

31.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

S  1.221(c)  of  the  Commission's  Rules,  in 


person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  Oje 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

32.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
Roy  I.  Stewart, 

Chief.  Video  Sen'ices  Division,  Mass  Media 
Bureau. 

|FR  Doc  »«-2505-'  Filed  »-20-84  S.4S  ami 
BILUMG  CODE  (71 2-01 -M 


[File  Nos.  BPH-830421AF;  MM  Docket  Not. 
84-75,  et  »l] 

New  FM  Stations;  Dragon 
Communications,  Inc^  Applications  for 
Consolidated  Hearing 

(1)  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  and  city,  and 
Stala 


RtaNo 


DockM 

No 


A  Dragon  Convnuracationt. 
Inc .  Ocaan  View.  OE. 

B  Suzann*  E  Pure**  dba. 
MK)-Ocean  Broadcanng. 
Ocaan  Viaw.  DE 

C  Honaycort*  Broadcast- 
ing. Inc .  Ocaan  View.  DE 

0  Daryl  Hagan*  and  Dam 
ScnutL  dba  Ocaan  Vww 
Broadcasting.  Ocaan 
View.  DE 

E  Susan  Mana  Bel^  Ro- 
mama.  Ocaan  Viaw.  DE 

F  Saashors  Broadcasting 
Co  .  Ocean  View.  DE 

G  DGR  Commuracations. 
Inc .  Ocavi  View.  DE 

H  Susan  S  Ubermar  and 
Wanda  Lynrta  Oaylon 
dba  Ocaan  View  Broad- 
casting Co..  Ocaan  View. 
DE 

1  Lsign  Sandc;  Levamar 
Ocaan  View.  OE 


BPM-830421AF.. 
BPM-e31201AF.. 

BPM-e31201AH. 
BPM-831202AE 

BPM-«31202AM,. 
BPH-83 1202AM 
8PH-e31202AO 
BPM-831202AR. 


84-875 
8*-876 

84-877 
84-878 

84-879 
84-880 
84-881 
84-882 


BPH-631202AS 84-883 


2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18, 1983.-  The  issue  headings  shown 


below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  is  question 
applies  to  that  particular  applicant, 

Issue  Heading  and  Applicantls) 

1.  Air  Hazard.  A,  D.  H 

2.  (See  Appendix),  1 

3.  Comparative,  All 

4.  Ultimate,  All 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street.  NW..  Washington,  D.C.  20554. 
Telephone  (202)  632-6334. 
W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix 

2.  If  a  formal  environmental  impact 
statement  is  issued  with  respect  to  (I) 
Leverrier  which  concludes  that  the 
proposed  facilities  are  likely  to  have  an 
adverse  effect  on  the  quality  of  the 
environment, 

(a)  to  determine  whether  the  proposal 
is  consistent  with  the  National 
Environmental  Policy  Act,  as 
implemented  by  Sections  1.1301-1319  of 
the  Commission's  Rules;  and 

(b)  whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

(Fit  Doc  a*-2MSa  Filed  »-20-M.  B  4S  ami 
BIUJNG  CODE  8712-01-M 


Hearing  Designation  Order;  Full  Qospel 
Church  of  the  Uvtng  God,  Inc,  et  aL 

In  re  Application*  of  Full  Gospel  Church  of 
the  Living  God,  Inc.  (File  No.  BPET- 
831104JCE),  Palm  Beach  County  Educator* 
Broadcasting.  Inc.  (MM  Docket  No.  84-863. 
File  No.  BPET-840103KH),  Acorn  TV  in 
Action  for  Communities  (MM  Docket  No.  84- 
864,  File  No.  BPET-840104KF),  For 
Construction  Permit  for  New  TV  Station. 
Boca  Raton,  Florida. 

Adopted:  August  30. 1984. 
Released:  September  14, 1984. 
By  the  Chief,  Mass  Media  Bureau. 

1.  The  Commission,  by  the  Chief, 
Mass  Media  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  (1) 
The  above-captioned  mutually  exclusive 
applications  of  Full  Gospel  Church  of 
the  Living  God.  Inc.  (Full  Gospel),  Pahn    - 
Beach  County  Educators  Broadcasting. 


I 
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Inc.  (Ekiocatan).  and  Acom  TV  in 
Action  for  Communities  (Acom)  for 
authority  to  construct  a  new 
noncommercial  educational  television 
statioo  on  Channel  63,  Boca  Raton, 
Florida:  and  (2)  informal  objections  to 
the  Full  Gospel  and  Acorn  applications, 
filed  by  Goldcoast  Educational 
Television  System,  Inc.  (Goldcoast],  a 
consortium  of  public  agencies. 

2.  In  its  informal  objection,  Goldcoast 
charges  that  the  Full  Gospel  and  Acom 
applications  should  be  dismissed 
because  those  applicants  do  not  propose 
a  cognizable  educational  purpose  as 
defined  in  Section  73.621  of  the 
Commission's  Rules  for  noncommercial 
educational  broadcast  stations. 
Goldcoast  also  claims  that  neither 
applicant  has  demonstrated  its  financial 
qualifications. 

3.  Channel  63,  Boca  Raton.  Florida,  is 
reserved  for  use  by  a  noncommercial 
educational  broadcast  station  only,  and 
only  non-profit  educational  institutions 
or  organizations  are  eligible  to  apply, 
the  latter  upon  a  showing  that  the 
proposed  station  will  be  used  for  the 
advancement  of  an  educational 
program.  Neither  applicant  purports  to 
qualify  as  an  educational  institution 
(school).  As  an  organizational  applicant. 
Full  Gospel  has  not  demonstrated  that 
its  proposed  facilities  would  be  used  in 
the  furtherance  of  an  overall  educational 
objective.  An  organization  with  religious 
purposes  can  qualify  as  an  educational 
applicant  if  its  primary  purpose  is 
educational,  albeit  with  a  religious 
aspect  to  the  educational  activity,  Bible 
Moravian  Church.  Inc.,  2J&  FCC  2d  1 
(1971J.  We  look  to  the  appHcation  as  a 
whole  to  determine,  as  between  the 
religious  purposes  and  the  educational 
purposes,  which  is  essential  and  which 
is  incidental.  If,  as  in  Bible  Moravian 
Church,  supra,  the  educational  thrust  is 
but  incidental  to  and  supportive  of  the 
religious  function,  the  organization  is 
not  an  educational  one.  An  applicant 
must  also  submit  evidence  that  its 
officers,  directors,  and  members  of  its 
governing  board  are  broadly 
representative  of  the  educational, 
cultural,  and  civic  groups  in  the 
community.  Section  II.  Question  10,  FCC 
Form  340.  Based  on  the  information 
contained  in  the  application,  it  appears 
that  Full  Gospel's  board  members  are  all 
of  the  same  profession.  •  The  applicant 
says  that  the  board  members  are 
"actively  involved  in  the  cultural  and 
civic  groap«  in  the  comraunity,"  but  fliis 
does  not  meet  the  standard  that  the 
members  of  the  board  mutt  be  "broadly 
repreaentative"  <rf  the  civic  cultural,  aixl 
educational  elements  of  the  comauaity. 
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Such  statemwits  are  not  sufficient  to 
meet  the  Commission's  requirements. 
For  the  reasons  stated.  Full  Gospel  has 
failed  to  show  that  it  is  qualified  to 
operate  on  a  reserved  channel. 
Accordingly,  its  application  will  be 
dismissed. 

4.  In  support  of  its  contention  that  it  is 
a  qualified  educational  organization, 
Acorn  has  set  forth  a  statement  showing 
that  it  has  an  educational  goal  and  that 
the  proposed  station  would  be  used  to 
further  an  educational  program.  It  has 
furnished  a  proposed  weekly  program 
schedule  cl-arly  indicating  its 
educational  nature.  Its  governing  board 
consists  of  persons  who  appear  to  be 
broadly  representative  of  the 
educational  cultural  and  civic  segments 
of  the  community.  We  conclude, 
therefore,  that  Acom  qualifies  as  an 
educational  organization  and  is  eligible 
to  operate  on  a  reserved  chaiiiiel. 

5.  Goldcoaat's  effort  to  have  Acorn's 
application  dismissed  on  the  grounds 
that  Acom  is  not  financially  qualified 
must  fail.  Acom  has  certified  that  it  is 
financially  qualified  and  Goldcoast  has 
alleged  no  facts  to  show  that  the 
certification  is  false.  Goldcoast's 
allegations  are  the  result  of  speculation. 
Consequently,  no  financial  issue  will  be 
specified. 

6.  Goldcoast  alleges  that  the 
engineering  data  in  the  Full  Gospel  and 
Acom  applications  are  identical. 
Goldcoast  has  not  indicated  the 
significance  of  this  fact  and  we  find 
none.  It  is  not  alleged  that  any 
Commission  rule  or  policy  has  been 
violated.  Moreover,  since  both  specified 
the  same  site,  it  should  not  be  surprising 
that  the  engineering  data  is  identical  or 
similar. 

7.  Section  73.685(f]  of  the 
Commission's  rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0" 
corresponds  to  True  North  and 
tabulated  at  least  every  10°  plus  any 
minima  or  maxima.  Acom  has  not 
supplied  this  data.  Accordingly.  Acom 
will  be  required  to  submit  an 
amendment  with  the  appropriate 
information,  to  the  presiding 
Adminiitrative  Law  judge  and  a  copy  to 
the  TV  Branch,  Mass  Media  Bureau, 
within  20  days  after  the  date  of  the 
release  of  this  Order. 

8.  Appticants  for  new  broadcast 
stations  are  required  to  give  local  notice 
of  the  fihng  of  their  applications,  in 
accordance  with  Section  73,3580  of  the 
Commission's  Rules.  They  must  then  file 
proof  of  publication  of  such  notice  or 
certify  that  they  have  or  will  comply 
with  the  pubhc  notice  requirement.  We 


have  no  evidence,  however,  that  Acom 
has  done  either.  If  it  has  not  already 
done  so,  Acom  will  be  required  to  file  a 
statement  that  it  has  or  will  comply  with 
the  public  notice  requirement  with  the 
Administrative  Law  Judge  within  20 
days  of  the  release  of  this  Order. 

9.  No  determination  has  been  made 
that  the  tower  height  and  location 
proposed  by  Educators  would  not 
constitute  a  hazard  to  air  navigation, 
Accordingly,  an  appropriate  issue  will 
be  specified. 

10.  Educators'  antenna  is  to  be 
mounted  on  the  existing  tower  of  AM 
station  WSBR.  Boca  Raton.  Florida. 
Therefore,  in  order  to  ensure  that  the 
AM  pattern  will  not  be  adversely 
affected,  a  grant  of  the  application  will 
be  appropriately  conditioned. 

11.  Acorn  proposes  a  directional 
antenna  and  electrical  beam  tilt  but 
does  not  provide  the  exhibits  required 
by  Item  9.  Section  V-G.  FCC  Form  340. 
Accordingly,  the  applicant  will  be 
required  to  submit  the  appropriate 
exhibits  to  the  presiding  Administrative 
Law  Judge  and  a  copy  to  the  TV  Branch, 
Mass  Media  Bureau,  within  20  days 
after  the  date  of  the  release  of  this 
Order. 

12.  The  applications  of  Educators  and 
Acorn  propose  transmitters  which  will 
generate  a  field  strength  in  excess  of  50 
mV/m  over  the  Commission's  Fort 
Lauderdale.  Florida,  monitoring  station. 
There  is,  therefore,  a  potential  for 
serious  adverse  effects  on  our 
monitoring  operations.  In  the  event  of  a 
grant  of  either  application,  the 
construction  permit  shall  be 
appropriately  conditioned. 

13.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exchisive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

14.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  of  Educators 
and  Acom  are  designated  for  hearing  in 
a  consolidated  proceeding  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibihty  that  the  tower 
height  and  location  proposed  by 
Educators  would  constitirte  a  hazard  to 
air  navigation. 
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2.  Tc.  determine  the  ^tent  to  which 
each  apphcant's  proposed  operation  will 
be  integrated  into  the  overall  cultural 
and  educational  objectives  of  the 
respective  applicants; 

3.  To  determine  the  manner  in  which 
each  applicant's  proposed  operation 
meets  the  needs  of  the  community  to  be 
served; 

4.  To  determine  whether  the  factors  in 
the  record  demonstrated  that  one 
applicant  will  provide  a  superior  non- 
commercial educational  broadcast 
service.  . 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

15.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

16.  It  is  further  ordered,  that  the 
application  of  Full  Gospel  is  dismissed. 

17.  It  is  further  ordered,  that  the 
objection  filed  by  Goldcoast  is  granted 
to  the  extent  indicated  herein  and 
otherwise  IS  DENIED. 

18.  It  is  further  ordered,  that  Acorn 
shall  submit  an  amendment  providing 
the  information  required  by  {  73.685(f]  of 
the  Commission's  Rules,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  of  the  date  of  the  release  of  this 
Order. 

19.  It  is  further  ordered,  that  Acorn 
shall  file  a  certification  with  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released,  that  it  has  or  will  comply  with 
§  73.3580  of  the  Commission's  Rules. 

20.  It  is  further  ordered,  that  Acorn 
shall  submit  the  appropriate  exhibit  to 
Section  V-G,  Item  9,  FCC  Form  340,  to 
the  presiding  Administrative  Law  Judge 
within  20  days  after  the  date  of  the 
release  of  this  Order. 

21.  It  is  further  ordered,  that  grant  of  a 
construction  permit  to  Educators  will  be 
subject  to  the  following  condition: 

During  installation  of  the  antenna 
authorized  herein,  AM  station  WSBR  shall 
determine  operating  power  by  the  indirect 
method  and,  if  necessary,  request  temporary 
authority  from  the  Commission  in 
Washington  to  operate  with  parameters  at 
variance  in  order  to  maintain  monitoring 
point  values  within  authorized  limits.  Upon 
completion  of  the  installation,  common  point 
impedance  measurements  on  the  AM  antenna 
shall  be  made  and  a  partial  proof  of 
performance,  as  defined  by  I  73.154(a)  of  the 
Commission's  Rules,  shall  be  conducted  to 
establish  that  the  AM  array  has  not  been 
adversely  affected  and,  prior  to  or 
simultaneous  with  the  filing  of  the  application 
for  license  to  cover  this  permit,  the  results 
submitted  to  the  Commission  (along  with  a 
tower  sketch  of  the  installation)  in  an 
application  for  the  AM  station  to  return  to  the 
direct  method  of  power  determination. 


22.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  either  application,  the 
construction  permit  shall  contain  the 
following  condition: 

The  authority  granted  herein  is  subject  to 
the  condition  that,  in  the  event  of  interference 
to  monitoring,  direction  finding,  or  related 
operations  at  the  Federal  Communications 
Commission's  Fort  Lauderdale  Monitoring 
Station,  caused  by  either  spurious  or 
harmonic  radiation,  the  permittee  shall  take 
such  immediate  corrective  action  as  is 
necessary  to  eliminate  the  interference.  This 
shall  include  responsibility  for  furnishing, 
installing  and  adjusting  filter  circuits, 
shielding,  or  other  corrective  devices  which 
may  be  necessary  to  minimize  harmonic  or 
spurious  radiation.  If  these  measures  fail  to 
eliminate  the  interference,  the  permittee  shall 
either  reduce  power  or  cease  operation 
immediately. 

23.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

5  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

24.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  {  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
i  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
Roy  |.  Stewart, 

Chief.  Video  Services  Division,  Mass  Media 
Bureau. 

|FR  Doc  84-25056  Filed  &-20-64:  8:45  tm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  tt>e  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0018. 

Title:  National  Flood  Insurance 


Program  Annual  Report  (Biennial 
Report). 

Abstract:  The  Federal  Emergency 
Management  Agency  (FEMA)  requires 
that  community  participating  in  the 
National  Flood  Insurance  Program. 
submit  a  biennial  report  on  progress 
made  in  local  floodplain  management. 
Ths  use  of  a  simple,  standard  format 
facilitates  FEMA's  reporting  of  response, 
thus  enhancing  the  reports  value  as 
management  tool. 

Type  of  respondents:  Individuals  or 
households.  State  or  Local  governments. 

Number  of  respondents:  17,600. 

Burden  hours:  6.800.. 

Copies  of  the  above  information 
collection  request  and  supporting 
statement  can  be  obtained  by  calling  or 
writing  the  FEMA  Clearance  Officer. 
Linda  Shiley,  (202)  287-9906,  500  C. 
Street,  SW.,  Washington,  D.C.  20472. 

Comments  should  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA. 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Rm.,  3235,  New  Executive 
Office  Building,  Washington.  D.C.  20503. 

Dated:  September  12. 1984. 
Walter  A.  GirBtanta>„ 
Director.  Administrative  Support. 

|FR  Doc  84-25048  Filed  9-Ziy-M.  845  «m| 
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Colorado;  Amendment  to  Notice  of  a 
Ma)or-Oisaeter  Declaration 

[FEMA-719-DR] 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

SUMMARY:  This  notice  amends  the 
Notice  of  a  major  disasty  for  the  State 
of  Colorado  (FEMA-719-DR),  dated  July 
27, 1984,  and  related  determinations. 

DATED:  September  14, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472  (202)  287-0501. 
Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Colorado,  dated  July  27, 
1984,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  27, 1984:  Dolores. 
Hinsdale,  Montrose,  and  Saguache 
Counties  for  Public  Assistance. 
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(Catalog  of  FedenJ  Domestic  Assistance  No. 

&3.516,  Disaster  Assistance.  Billing  Code 

6718-02) 

Denaia  H.  Kwiatkawski. 

Acting  .AsaockUe  Director.  Stale  and  Local 

Prvgrams  and  Support,  federal  Emergency 

Management  Agency. 

|FR  Doc.  »4-2SOtS  rUcd  »-2D^M:  «:«S  tmt 
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DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Offic*  of  the  Secretary 

Agency  Forms  Subinitted  to  the  Office 
of  Management  and  Budget  for 

Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Redaction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  September  14. 

Public  Health  Service 

Naiional  Institutes  of  Health 

Subject:  NONA  NON-B  Hepatitis: 

Donor  Survey — New 
Respondents:  Individuals 
OMB  Desk  Officer:  Fay  S.  ludicello 

Centers  for  Disease  Control 

Subject:  Monitoring  System  for  Adverse 
Events  following  Immunization 
(Revision) — (0920-0039) 
Respondents:  State  or  local  governments 
OMB  Desk  Officer  Fay  S.  ludicello 

Food  and  Drug  Administration 

Subject:  Medical  Device  Reporting 
(0910-0156(c])— New  Collection 

Respondents:  Manufacturers  or 
importers  of  medical  devices 

OMB  Desk  Officer  Bruce  Artim 

Health  Care  Fmancing  Administration 

Subject:  Post  Certification  Revisit 

Report  • 

Respondents:  State  survey  agencies 
Subject:  Statement  of  Deficiencies  and 

Plan  of  Corrections  (HCFA  2567)  and 

ContinuaUon  Sheet  (HCFA  2567A) 
Respondents:  State  agency  surveyors 
Subject:  Survey  of  Independent  Health 

Plans 
Respondent  Independent  Insurers 
OMB  Desk  Officer  Fay  S.  ludicello 

Human  Developmeat  Services 

Subject:  Quarterly  Statement  of 
Expenditures  for  Foster  Care  and 
Adoption  Assistance  (0960-0131) — 
Extension 


Respondents:  States 

Subject:  Quarterly  Estimate  of 

Expenditures  for  Foster  Care  and 

Adoption  Assistance  (0980-0130) — 

Extension 
Respondents:  States 
Subject:  WIN  Certification  Report  (117- 

A).  Certification  Record  (SAU-4); 

WIN  Grant  Change  Report  (117-B); 

WIN  Grant  Change  Record  (IM-0)- 

(0980-01 57)— Extension 
Respondents:  States 
OMB  Desk  Officer:  Robert  Fishman 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Building.  Room  3208.  Washington.  D.C. 
20503.  Attn;  (name  of  OMB  Desk 
Officer). 

Dated:  September  11,  1984. 
Wallace  O.  Kaene. 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 

(FR  Doc  a4-24«20  Fiied  9-a>-»4,  »:45  am) 
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Centers  for  Disease  Control 

Mine  Health  Research  Advisory 
Committee  Otese)  Sut>group  arid  X  Ray 
Surveillance  Sut>group;  Open  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463],  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meetings:     I 

Diesel  Subgroup  of  the  Mine  Health 
Research  Advisory  Committee 

Date:  October  10,  1984. 

Time;  9:00  a.m.  to  12:00  noon. 

Place:  Meeting  Room  B-2,  Sheraton 
Inn  Lakewood,  360  Union  Boulevard, 
Lakewood,  Colorado  80228. 

Purpose;  This  Committee  subgroup  is 
charged  with  determining  if  there  is  a 
scientific  basis  for  developing  a 
recom.mendation  on  the  use  of  diesel 
equipment  in  underground  mining 
operations  and  defining  the  limitations 
of  current  knowledge,  and 
recommending  areas  of  research  for 
NIOSH.  if  any,  taking  into  account  other 
investigators  ongoing  and  planned 
research. 

Viewpoints  and  suggestions  from 
users  of  diesel  equipment, 


manufacturers  of  diesel  equipn>ent, 
industry,  labor,  academia,  other 
government  agencies,  and  any  other 
interested  parties  are  invited.  Interested 
parties  wishing  to  participate  in  the 
meeting  are  requested  to  contact  Dr.  Roy 
Fleming  a!  the  address  below  in  order  to 
be  assured  appropriate  time  for 
presentation.  Four  copies  of  the  text  of 
the  presentation  should  be  provided  to 
the  subgroup  chairperson,  Mr.  William 
Burgess,  Polaroid  Corporation,  300  Fifth 
Avenue — 5H,  Waltham,  Massachusetts 
20054,  prior  to  or  at  the  subgroup 
meeting. 

X-Ray  Surveillance  Subgroup  of  the 
Mine  Health  Research  Advisory 
Committee 

Date:  October  10, 1984. 

Time:  9:00  a.m.  to  12:00  noon. 

Place:  Meeting  Suite  312,  Sheraton  Inn 
Lakewood,  360  Union  Boulevard, 
Lakewood,  Colorado  80288. 

Purpose;  This  Committee  subgroup  is 
charged  with  determining  if  a 
recommendation  should  be  made  to 
NIOSH  for  the  Institute  to  conduct  the 
entire  x-ray  surveillance  program  for 
coal  miners.  If  so,  the  subgroup  is  to 
define  the  criteria  that  should  be  met  to 
justify  the  initiation  and  continuation  of 
this  program  by  NIOSH  in  terms  of 
factors  such  as  participation  rate, 
detection  rate  of  disease,  and  transfer 
rate  to  less  dusty  jobs.  Other  issues, 
such  as  quality  of  films  and  linkage  of 
the  surveillance  program  with  a 
compensation  program,  are  also  to  be 
discussed. 

Viewpoints  and  suggestions  from 
manufacturers  of  x-ray  equipment, 
industry,  labor,  academia,  other 
government  agencies,  and  any  other 
interested  parties  are  invited.  Interested 
parties  wishing  to  participate  in  the 
meeting  are  requested  to  contact  Dr.  Roy 
Flemmg  at  the  address  below  in  order  to 
be  assured  appropriate  time  for 
presentation.  Four  copies  of  the  text  of 
the  presentation  should  be  provided  to 
the  subgroup  chairperson.  Dr.  Nicholas 
Sargent,  University  of  Southern 
California.  School  of  Medicine, 
Department  of  Radiology,  1200  North 
State  Street,  Los  Angeles,  California 
90033,  prior  to  or  at  the  subgroup 
meeting. 

Contact  Person:  Roy  M.  Fleming, 
ScD.,  Executive  Secretary,  MHRAC. 
NIOSH  COG  Building  1,  Rown  3053, 
1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333.  Phone:  (404)  32»-3343. 

The  Mine  Health  Research  Advisory 
Committee  (MHRAC]  was  established 
by  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  The  Committee  is  diarged 
with  advising  the  Secretary  of  Health 
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and  Human  Services  on  matters 
involving  or  related  to  mine  health 
research.  The  subgroups,  composed  of 
members  of  the  MHRAC,  will  provide 
reports  to  the  full  Committee  at  a  future 
meeting.  Each  subgroup  will  give  a 
status  report  on  its  activities  to  the 
MHRAC  m  the  afternoon  of  October  10, 
1984,  during  the  Committee'g  October 
10-11,  1984,  meeting. 

Dated:  September  17.  1984. 
Jeffrey  P.  Koplan.  M.D.. 

Acting  Director.  Centers  for  Disease  Control. 

(FR  Doc   84-25043  Filed  9-20-04   8  45  «m| 
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Mine  Health  Research  Advisory 
Committee;  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

Name:  Mine  Health  Research 
Advisory  Committee  (MHRAC). 

Date:  October  10-11. 1984. 

Place:  Meeting  Room  B-2,  Sheraton 
Inn  Lakewood,  360  Union  Boulevard, 
Lakewood.  Colorado  80228. 

Time  and  Type  of  Meeting: 

Closed,  1:00  p.m.  to  1:30  p.m.— October 

10 
Open.  1:30  p.m.  to  4:30  p.m. — October  10 
Open,  9K)0  a.m.  to  4:30  pjn.— October  11 

Contact  Person;  Roy  M.  Fleming, 
Sc.D.,  Executive  Secretary,  MHRAC, 
NIOSH.  CDC,  Building  1.  Room  30.-»3. 
1600  Clifton  Road,  NE.  Atlanta,  Georgia 
30333.  Phone:  (404)  329-3343. 

Purpose:  The  Committee  is  charged 
with  advising  the  Secretary  of  Health 
and  Human  Services  on  matters 
involving  or  relating  to  mine  health 
research,  including  grants  and  contracts 
for  such  research. 

Agenda 

Agenda  items  for  the  meeting  will 
include  announcements;  consideraiion 
of  minutes  of  previous  meeting  and 
future  meeting  dates;  status  reports  from 
d'-sel  and  x-ray  surveillance  subgroups; 
update  on  NIOSH  mining  research;  and 
a  comprehensive  discussion  of  silicosis 
as  a  health  hazar'i  in  mining,  including 
historical  perspective,  sources  of 
exposure,  analytical  procedur-  .-, 
epidemiologic  studies,  animal  studies, 
diagnosis  of  silicosis,  prevention 
strategies,  and  research  needs. 
Beginning  at  1:00  p.m.  through  1  JO  p.m.. 


October  10,  the  Committee  will  be 
performing  the  final  review  of  the  naine 
health  research  grant  applications  for 
Federal  assistance.  TTiis  portion  of  the 
meeting  will  not  be  open  to  the  public  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5  U.S.  Code, 
and  the  Determination  of  the  Director. 
Centers  for  Disease  Control,  pursuant  to 
Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  portion  of  the  meeting  so 
indicated  is  open  to  the  public  for 
observation  and  paticipation.  Anyone 
wishing  to  make  an  oral  presentation 
should  notify  the  contact  person  listed 
above  as  soon  as  possible  before  the 
meeting.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairperson  and  as 
time  permits.  Anyone  wishing  to  have  a 
question  answered  by  a  scheduled 
speaker  during  the  meeting  should 
submit  the  question  in  writing,  along 
with  his  or  her  name  and  affiliation, 
through  the  Executive  Secretary  to  the 
Chairperson.  At  the  discretion  of  the 
Chairperson  and  as  time  permits, 
appropriate  questions  will  be  asked  of 
the  speakers. 

A  roster  of  members  and  other 
relevant  information  regarding  the 
meeting  may  be  obtained  from  the 
contact  person  listed  abo\'e. 

Dated:  September  17.  19S4. 
Jeffrey  P.  Koplan.  MD., 

Acting  Director,  Centers  for  Disease  Control. 

|FR  Doc  84-25044  PiImI  »^30-84  8  45  un| 
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Food  and  Drug  Admhiistration 
(Docket  No.  77P-0403  et  al.) 

Availabiiity  of  Approved  Variances  for 
Laser  Light  Shows 

AOENCV:  Food  and  Drug  Administration 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  •"  r  six 
organizations  that  manufacture  ar.d 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projector 
provides  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 


principal  use  of  these  products  is  to 
provide  entertemment  to  gw^ieral 
audiences. 

OATCfc  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  information". 

ADDRESS:  The  applications  and  all 
correspondence  on  the  various 
applications  have  been  placed  on 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fisher* 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  iNFOIIMATIOM  CONTACT 

Tracy  Summers,  Center  for  Devices  and 
Radiological  Health  (HFZr-84).  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4874. 

SUPPLEMEHTARV  INf  ORMATKM:  Under 
S  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  estabBshment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U^iZ.  263fi. 
each  of  the  six  organizations  listed  in 
the  table  below  has  been  granted  a 
variance  from  S  1040.11(c)  (21  CFR 
1040.11(c))  of  the  performance  standard 
for  laser  products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  acceasihie 
laser  radiation  in  excess  of  Class  l\ 
levels  but  not  exceeding  Aose  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  protection  arc 
provided  by  constraints  on  the  physical 
and  optical  design,  by  warnings  in  the 
user  manual  and  on  Ae  products,  and  by 
procedures  for  personnel  who  will 
operate  the  products.  Therefore,  on  the 
effective  dates  specified  in  the  table 
below.  FDA  approved  the  requested 
variances  by  letter  to  each  manufacturer 
from  the  Deputy  Director  of  CDRH 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  that  product  each 
product  shall  bear  on  the  certification 
label  required  by  fi  10ia2(a)  (21  CFR 
1010.2(a))  a  variance  namber  v.  '■  ch  is 
the  FDA  docket  number  appear  ..g  ;n  die 
fable  below,  and  the  effective  <iaie  of 
the  variance  as  specified  in  the  table 
below. 
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OockM  No 


Manufactunng  organization 


Demonstrattoo  laser  produci 


Etfsctiv*  date/tarmination 
dais 


7rp-0403  (•xlenaion) 
79P-0346  (ajlwisioo) 

80P-03S0  (exMnsnn) 

93V-0385 

84V-0190 

94V-020 _.. 


Coconut 


Laser  Productions.  3075  Blaine  Si 

Grove,  FL  33133 
Laser  Vision  Productions,  Inc.   132W  WeH 

24th  Si   New  Vor*.  NY  10017 

Agerx:e  Pubkcttaire  Ls  P  G  Oe  Granby.  Inc.. 
89.  rue  Alexandra.  Granby  lOuebec) 
Canada  J2G2PH 

Red  PaiTon  CaCerel.  inc  6t"  West  57th 
St    New  York.  NY  10019 

Quadram    Corp      4355    Interrwtional    Blvd 
Norcrosl.  GA  30093 

Alaska  Laser  Knights.  Inc..  db.a  Spenardo 
dnnncis  8241  Summerset  Onve.  Anchor- 
age AK  99S02 


_l_ 


Laser  Protkxrtiom  protectors,  models  2001   and  Onon.  and  laser  bgtit  shows    June    18.    1964    to    May    1 

■rKorporatmg  these  protectors  assembled  and  produced  by  Laser  Productions  1966 

Laser  Vision  Productions,  inc   laser  iight  snows  'ncorporatmg  the  hrm  s  class  IV     July  2.  1964  to  May  19.  1986 

modal    ALVA   2000    senes   and/or   IKON    L-174    senes,    laser   protectors   or 

display  devices 
Super  Laser  Light  Show,  assembed  and  produced  Dy  Agence  Pubticitaire  Le  P  G 

de  jrantjy,  inc 

Red  Par'Otl  Gaberet   laser  lighl  show  irKorporating  ttie  class  IV  Foursight  Visual 

Svstam  Model  1 1 8  on  laser  projector  and  control  console 
Quadram  Corp     laser  light  displays  using  the  Ad  Laser   AlS-5  100-28  laser 

protector 
Alaska    Laser   Knights,    inc    laser   light    shows   using   the    Laser   Media   LMS 

protector  system 


July    18, 

1984 

to 

July 

18 

1985 

July    18, 

1984 

to 

July 

18 

1986 

June  22 

1964 

to 

June 

22 

1986 

June  28. 

1984 

to 

June 

28 

1966. 

In  accordance  with  §  1010.4,  the 
applications  anid  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  numbers  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  17.  1984. 
William  F.  Randolph, 

Acting  Asscxiale  Commissioner  for 

Regulatory  A  ^airs. 

|t"R  Doc  84-2S03J  Filed  9-20-84:  845  am) 
BILLIMQ  CODE  418(M)1-M 


lOocketNo.  84P-0280) 

Canned  Green  Beans  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

agency:  Food  and  Drug  Administration. 
action:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  the  Allen  Canning  Co.  and 
Continental  Can  Co..  Inc..  to  market  test 
experimental  packs  of  canned  green 
beans  containing  added  zinc  chloride. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicar.t  to  measure 
consumer  acceptance  of  the  food. 
DATES:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  Decen.' .  >r  20,  1984. 
MM  PUNTNER  INFORMATION  CONTACT: 
F.  Leo  Kaufhnan.  Center  for  Food  Safety 
and  AppHed  Nutrition  (HFF-214),  Food 
and  Dfug  Administration,  200  C  St.  SW.. 
Washington.  Di    -0204,  202-485-0107. 
•UPKB3ENTARY  INFORMATION:  In 

arco«dance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug. 


and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  the  Allen  Canning 
Co..  305  East  Main,  P.O.  Box  250.  Siloam 
Springs,  AR  72761,  and  Continental  Can 
Co.,  Inc.,  51  Harbor  Plaza,  Box  Number 
10004,  Stamford,  CT  06904-2004. 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonably  necessary  to  retain 
the  green  color  of  the  product  (up  to  75 
parts  per  million  of  zinc  in  the  finished 
food).  The  test  product  meets  all 
requirements  of  §  155.120,  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210.000  cases  of  number 
303  cans  and  190,000  cases  of  number  10 
cans  of  the  test  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Allen  Canning  Co. 
plant,  Siloam  Springs,  AR  72761. 

The  principal  display  panel  of  the 
label  states  the  product  name  as  "Cut 
Green  Beans"  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  Decem.ber  20,  1984. 

Dated:  September  12, 1984. 

Sanford  A.  Miller. 

Director.  Cen  let  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc  84-2510:  KJed  9-20-84;  8:4S  am] 
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Fulvidex*  Otic  Suspension;  Withdrawal 
of  Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
Schering  Corp.  providing  for  use  of 
Fulvidex*  Otic  Suspension 
(dexamethasone  acetate, 
nitrofurathiazide,  griseofulvin, 
undecylenic  acid,  tetracaine 
hydrochloride)  for  treating  cats  for  acute 
otitis  externa  and  adjunctive  therapy  in 
treating  choronic  otitis  externa 
complicated  by  sensitive  organisms.  The 
sponsor  requested  the  withiirawal  of 
approval. 

EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

|ijhn  K.  Augsburg,  Center  for  Veterinary 
Medicine  (HFV-216).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 
SUPPLEMENTARY  INFORMATION:  Sobering 
Corp..  Galloping  Hill  Rd.,  Kenilworth,  NJ 
07033,  is  sponsor  of  NADA  12-890.  The 
NADA  provides  for  prescription  use  of 
Fulvidex*  (dexamethasone  acetate, 
nitrofurathiazide,  griseofulvin, 
undecylenic  acid,  tetracaine 
hydrochloride)  Otic  Suspension  to  treat 
cats  for  acute  otitis  externa  and  as 
adjunctive  therapy  in  treating  chronic 
otitis  externa  complicated  by  sensitive 
organisms  The  NADA  was  originally 
approved  November  30. 1961.  for 
treating  dogs  and  cats. 

By  letter  of  May  2.  1984,  the  sponsor 
requested  withdrawal  of  approval  of  the 
NADA  because  the  drug  is  no  longer 
being  manufactured  or  marketed,  and 
waived  an  opportunity  for  hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director  of  the  Center  for  Veterinary 
Medicine  (21  CFR.  5.84),  and  in 
accordance  with  5  514.115  Withdrawal 
of  approval  of  applications  (21  CFR 
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514.115),  notice  is  given  that  approval  of 
NADA  12-890  and  all  supplements  for 
Fulvidex*  Otic  Suspension  is  hereby 
withdrawn,  effective  October  1, 1984. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  the  regulation  that  reflects  this 
approval. 

Dated:  September  14. 1984. 
Lester  M.  Crawford, 

Director.  Center  for  Veterinary  Medicine. 

|FR  Doc.  84-25100  Filed  »-20-S4  a4S  tm\ 
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International  Multifoods'  Tevcocin* 
(Chloramphenicol)  Oral  Solution; 
Withdrawal  of  Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
International  Multifoods  Corp.  providing 
for  use  of  Tevcocin*  (chloramphenicol) 
Oral  Solution  for  prescription  use  in 
dogs  for  treatment  of  infections  of  the 
respiratory  and  urinary  tract,  and 
enteritis  and  tonsillitis  caused  by 
susceptible  organisms.  The  sponsor 
requested  the  withdrawal  of  approval. 
EFFECTIVE  DATE:  October  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Augsburg,  Center  for  Veterinary 
Medicine  (HFV-216),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4093. 
SUPPLEMENTARY  INFORMATION: 
International  Multifoods  Corp.,  P.O.  Box 
2942.  8th  &  Marquette  Sts.,  Minneapolis, 
MN  55402,  is  sponsor  of  NADA  55-003 
providing  for  use  of  Tevcocin* 
(chloramphenicol)  Oral  Solution  for 
prescription  use  in  dogs  for  treatment  of 
infections  of  the  respiratory  and  urinary 
tract,  and  enteritis  and  tonsillitis  caused 
by  susceptible  organisms.  The  NADA 
was  originally  approved  June  24, 1969. 

Approval  of  this  NADA  has  been 
codified  in  the  Code  of  Federal 
Regulations  in  21  CFR  555.110c.  In  its 
letter  of  February  27, 1984,  to  the  Center 
for  Veterinary  Medicine,  International 
Multifoods  voluntarily  requested 
withdrawal  of  approval  of  the  NADA 
under  21  CFR  514.115(d)  because  the 
sponsor  is  discontinuing  marketing  of 
the  product. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director  of  the  Center  for  Veterinary 


Medicine  (21  CFR  5.84),  and  in 
accordance  with  5  514.115  Withdrawal 
of  approval  of  applications  (21  CFR 
514.115),  notice  is  given  that  approval  of 
NADA  55-003  and  all  supplements  for 
International  Multifoods'  Tevcocin* 
(chloramphenicol)  Oral  Solution  is 
hereby  withdrawn,  effective  October  1, 
1984. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 
removing  the  regulation  that  reflects  this 
approval. 

Dated:  September  14,  1984. 
Leater  M.  Crawford, 

Director.  Center  for  Veterinary  Medicine. 

|FR  Doc.  M-2S09e  Filed  9-3D-*A.  a-4S  eml 
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National  institutes  of  Health 

Filing  of  Annual  Reports 

Pursuant  to  sections  10(d)  and  13  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  notice  is  hereby  given 
that  the  annual  reports  for  the 
committees  hsted  below  have  been  filed 
with  the  Library  of  Congress.  Copies  are 
available  to  the  public  for  inspection  at 
the  Library  of  Congress,  Special  Forms 
Reading  Room,  Main  Building,  or  on 
weekdays,  at  the  Department  Library, 
North  Building,  Room  1436,  Washington. 
D.C.  20201,  between  9:00  a.m.  and  4:30 
p.m. 

Ad  Hoc  Working  Group  to  Develop 

Radioepidemiological  Tables 
Advisory  Committee  to  the  Director.  NIH 
Aging  Review  Committee 
Allergy  and  Immunology  Study  Section 
Allergy.  Immunology,  and  Transplantation 

Research  Committee 
Animal  Resources  Review  Committee 
Arteriosclerosis,  Hypertension  and  Lipid 

Metabolism  Advisory  Committee 
Bacteriology  and  Mycology  Study  Section 
Behavioral  and  Neurosciences  Study  Section 
Behavioral  Medicine  Study  Section 
Biochemical  Endocrinology  Study  Section 
Biochemistry  Study  Section 
Biomedical  Library  Review  Committee 
Biomedical  Sciences  Study  Section 
Biometry  and  Epidemiology  Contract  Review 

Committee 
Bio-Organic  and  Natural  Products  Chemistry 

Study  Section 
Biophysical  Chemistry  Study  Section 
Biopsychology  Study  Section 
Biotechnology  Resources  Review  Committee 
Blood  Diseases  and  Resources  Advisory 

Committee 
Board  of  Regents  of  the  National  Library  of 

Medicine 
Board  of  Scientific  Counselors,  Division  of 

Cancer  Biology  and  Diagnosis 
Board  of  Scientific  Counselors,  Division  of 

Cancer  Etiology 
Board  of  Scientific  Counselors,  Division  of 

Cancer  Prevention  and  Control 


Board  of  Scientific  Counselors.  Division  of 

Cancer  Treatment 
Board  of  Scientific  Counselors,  National  Eye 

Institute 
Board  of  Scientific  Counselors.  National 

Heart  Lung,  and  Blood  Institute 
Board  of  Scientific  Counselors.  National 

Institute  on  Aging 
Board  of  Scientific  Counselors,  National 
Institute  of  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases 
Board  of  Scientific  Counselors,  National 

Institute  of  Allergy  and  Infectious  Diseases 
Board  of  Scientific  Counselors.  National 
Institute  of  Child  Health  and  Human 
Development 
Board  of  Scientific  Counselors.  National 

Institute  of  Dental  Research 
Board  of  Scientific  Counselors,  National 

Institute  of  Environmental  Health  Sciences 
Board  of  Scientific  Counselors,  National 
Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke 
Board  of  Scientific  Counselors.  National 

Library  of  Medicine 
Breast  Cancer  Task  Force  Committee 
Cancer  Center  Support  Review  Committee 
Cancer  Clinical  Investigation  Review 

Committee 
Cancer  Control  Grant  Review  Committee 
Cancer  Control  Intervention  Programs 

Review  Committee 
Cancer  Education  Review  Committee 
Cancer  Preclinical  Program  Project  Review 

Committee 
Cancer  Regional  Studies  Review  Committee 
Cancer  Research  Manpower  Review 

Committee 
Cancer  Resources  and  Repositories  Contracts 

Review  Committee 
Cancer  Therapeutics  Program  Project  Review 

Committee 
Cardiology  Advisory  Committee 
Cardiovascular  and  Pulmonary  Study  Section 
Cardiovascular  and  Renal  Study  Section 
Cellular  and  Molecular  Basis  of  Disease 

Review  Committee 
Cellular  Biology  and  Physiology  Study 

Section 
Chemical  Pathology  Study  Section 
Clinical  Applications  and  Prevention 

Advisory  Committee 
Clinical  Cancer  Program  Project  Review 

Committee 
Clinical  Sciences  Study  Section 
Clinical  Trials  Committee 
Clinical  Trials  Review  Committee 
Communicative  Disorders  Review  Committee 
Developmental  Therapeutics  Contracts 

Review  Committe,  NCI 
Diagnostic  Radiology  Study  Sechon 
Endocrinology  Study  Section 
Environmental  Health  Sciences  Review 

Committee 
Epidemiology  and  Disease  Control  Study 

Section 
Epilepsy  Advisory  Committee 
Experimental  Cardiovascular  Sciences  Study 

Section 
Experimental  hnmunology  Study  Section 
Experimental  Therapeutic  Study  Section 
Experimental  Virology  Study  Section 
Frederick  Cancer  Research  Facility  Advisory 
Committee 
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General  Clinical  Research  Centers 

Committee 
General  Medical  A  Study  Section 
General  Medical  B  Study  Section 
General  Research  Support  Review  Conunittee 
Genetic  Basis  of  Disease  Review  Committee 
Genetics  Study  Section 
Hearing  Research  Study  Section 
Heart.  Lung,  and  Blood  Research  Review 

Committee  A 
Heart,  Lung,  and  Blood  Research  Review 

Committee  B 
Hematology  Study  Section 
Human  Development  and  Aging  Study 

Section 
Human  EUnbryology  and  Development  Study 

Section 
Immunobiology  Study  Section 
ImmLinological  Sciences  Study  Section 
Mammalian  Genetics  Study  Siection 
Maternal  and  Child  Health  Research 

Committee 
Medicinal  Chemistry  Study  Section 
Menial  Retardation  Research  Committee 
Metabolism  Study  Section 
Metailobiochemistry  Study  Section 
Microbial  Physiolegy  and  Genetics  Study 

Section 
Microbiology  ahd  Infectious  Diseases 

Advisory  Committee 
Minonty  Access  to  Research  Careers 

(MARC)  Review  Committee 
Molecular  and  Cellular  Biophysics  Study 

Section 
Molecular  Biology  Study  Section 
Molecular  Cytology  Study  Section 
National  Advisory  Allergy  and  Infectious 

Diseases  Council 
National  Advisory  Child  Health  and  Human 

Development  Council 
National  Advisory  Council  on  Aging 
National  Advisory  Dental  Research  Council 
National  Advisory  Environmental  Health 

Sciences  Council 
National  Advisory  Eye  Council 
National  Advisory  General  Medical  Sciences 

Council 
National  Advisory  Neurological  and 
Communicative  Disorders  and  Stroke 
Council 
National  Advisory  Research  Resources 

Council 
National  Arthritis  Advisory  Board 
National  Arthritis.  Diabetes,  and  Digestive 

and  Kidney  Diseases  Advisory  Council 
National  Cancer  Advisory  Board 
National  Diabetes  Advisory  Board 
National  Digestive  Diseases  Advisory  Board 
National  Heart.  Lung  and  Blood  Advisory 

Council 
National  Institute  of  Dental  Research 

FVograms  Advisory  Committee 
National  Institute  of  Dental  Research  Special 

Grants  Review  Committee 
NCI  Thyroid/Iodine — 131  Assessments 

Committee 
Neurological  Disorders  Program— Project 

Review  A  Committee 
Neurological  Disorders  Program— Project 

Review  B  Committee 
Neurological  Sciences  Study  Section 
Neurology  A  Study  Section 
Neurology  B  Study  Section 
Nutrition  Study  Section 
Oral  Biology  and  Medicine  Study  Section 
Orthopedic*  and  Musculoskeletal  Study 
Section 


Pathobiocheraistry  Study  Section 

Pathology  A  Study  Section 

Pathology  B  Study  Section 

Pharmacological  Sciences  Review  Committee 

Pharmacology  Study  Section 

Physical  Biochemistry  Study  Section 

Psysiological  Chemistry  Study  Section 

Physiology  Study  Section 

Population  Research  Committee 

President's  Cancer  Panel 

Pulmonary  Diseases  Advisory  Committee 

Radiation  Study  Section 

Recombinant  DNA  Advisory  Committee 

Reproductive  Biology  Study  Section 

Research  Manpower  Review  Committee 

Respiratory  and  Applied  Physiology  Study 

Section 
Scientific  Programs  Advisory  Committee. 

NINCDS 
Sensory  Disorders  and  Language  Study 

Section 
Sickle  Cell  Disease  Advisory  Committee 
Social  Sciences  and  Population  Study  Section 
Surger\'  and  Bioengineenng  Study  Section 
Surgery.  Anesthesiology  and  Trauma  Study 

Section 
Toxicology  Study  Section 
Tropical  Medicine  and  Parasitology  Study 

Section 
Virology  Study  Section 
Vision  Research  Program  Committee 
Visual  Sciences  A  Study  Section 
Visual  Sciences  B  Study  Section 

Dated:  September  14.  1984. 
lames  B.  Wyngaarden,  M.D., 
Director.  NIH. 

|FR  Doc..  84-25087  Filed  »-a)-6«;  8:45  am) 
atUJNO  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetinj^s  of 
committees  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases  for 
October  1984. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Portions  of  these  meetings  will  be  closed 
to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(8),  Title  5,  U.S.  Code,  and 
section  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals.  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  Thomas  Flavin,  Office  of  Research 
Reporting  and  Public  Response, 


National  Institute  of  Allergy  and 
Infectious  Diseases,  Building  31,  Room 
7A-32,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205,  telephone 
(301)  496-5717.  will  provide  summaries 
of  the  meetings  and  rosters  of  the 
committee  members. 

Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  committee. 

Name  of  Committee:  Microbiology 
and  Infectious  Diseases  Research 
Committee. 

Executive  Secretary:  Dr.  M.S. 
Quraishi,  Room  706.  Westwood  Building, 
National  Institutes  of  Health.  Bethesda. 
MD  20205.  Telephone:  (301)  496-7465. 

Dates  of  Meeting:  October  4-5, 1984. 

Place  of  Meeting:  Building  3lC. 
Conference  Room  10,  National  Institutes 
of  Health.  9000  Rockville  Pike.  Bethesda, 
MD  20205. 

Open:  October  5. 1984.  8:30  a.m. — 
10:30  a.m. 

Agenda:  Reports  by  Program  Director 
and  Branch  Chief  on  Committee 
concerns  followed  by  Program  concept 
clearances. 

Closed:  October  4. 1984.  8:30  a.m.— 
recess.  October  5,  1984, 10:45  a.m.— 
adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Name  of  Committee:  Allergy  and 
Clinical  Immunology  Subcommittee  of 
the  Allergy.  Immunology,  and 
Transplantation  Research  Committee. 

Executive  Secretary:  Dr.  Nirmal  Das, 
Room  706.  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  MD 
20205.  Telephone:  (301)  496-7966. 

Date  of  Meeting:  October  18-19. 1984. 

Place  of  Meeting:  Building  60,  Choir 
Room.  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda,  MD 
20205. 

Open:  October  19. 1984.  9:55  a.m.— 
adjournment. 

Agenda:  Reports  by  Program  Director 
and  Branch  Chief  on  Committee 
concerns. 

Closed:  October  18, 1984.  8:30  a.m.— 
adjournment.  October  19, 1984,  8:30 
a.m.-9:55  a.m. 

Closure  Reason:  To  review  grant 
applications. 

Name  of  Committee:  Transplantation 
Biology  and  Immunology,  Subcommittee 
of  the  Allergy.  Immunology,  and 
Transplantation  Research  Committee. 

Executive  Secretary:  Dr.  Nirmal  Das, 
Room  706,  Wesfwood  Building,  National 
Institutes  of  Health,  Bethesda,  MD 
20205.  Telephone:  (301)  406-7966. 

Dates  of  Meeting:  October  22-23, 1984. 
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Place  of  Meeting:  Building  3lC. 
Conference  Room  10,  National  Institutes 
of  Health.  Bethesda,  MD  20205. 

Open:  October  22, 1984-3:15  p.m.— 
adjournment. 

Agenda:  Reports  of  Program  Director 
and  Branch  Chief  on  Committee 
concerns. 

Closed:  October  22, 1984,  8:30  a.m.— 
3:15  p.m.  October  23,  1984,  8:30  a.m.— 
adjournment. 

Closure  Reason:  To  review  grant 
applications  and  contract  proposals. 

Dated:  September  12, 1984. 
(Catalog  of  Federal  Domestic  Assistant 
Programs  Nos.  13.855,  Pharmacological 
Sciences:  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institute  of 
Health) 

Betty  ).  B«veridge, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  M-2SOe4  Filed  9-20-64;  a-4S  «mj 
BILUNQ  CODE  4140-01-M 


National  Institute  of  Neurological  and 
Communicative  Disorder*  and  Stroke; 
Epilepsy  Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Epilepsy  Advisory  Committee,  National 
Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
October  29  Ind  30, 1984,  in  Room  B119, 
Federal  Bui.ding,  National  Institutes  of 
Health,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the  public 
from  9:00  a.m.  to  3:00  p.m.  on  October  29, 
1984,  to  discuss  research  progress  and 
research  plans  related  to  the  Institute's 
epilepsy  program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.  Code,  and  section  10(d)  of 
Pub.  L  92-463,  the  meeting  will  be 
closed  to  the  public  from  3:00  p.m.  on 
October  29, 1984,  to  adjournment  on 
October  30, 1984,  for  review  of 
preclinical  and  clinical  compounds  of 
the  Antiepileptic  Drug  Development 
Program.  This  review  and  the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  B.C.  White,  Acting  Chief,  Epilepsy 
Branch,  Convulsive,  Developmental,  and 
Neuromuscular  Disorders  Program, 
NINCDS  (Federal  Building,  Room  114), 
National  Institutes  of  Health.  Bethesda, 
MD  20205:  telephone  301/496-6691,  will 
provide  summaries  of  the  meeting. 


rosters  of  the  committee  members,  and 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853.  Clinical  Basis  Research; 
No.  13.854,  Biological  Basis  Research  ) 

Dated:  September  12,  1984.  . 
Betty  Beveridge, 
Committee  Management  Officer.  NIH. 

IFF  Doc.  S*-ZSOaS  FiiwJ  »-20-84,  »:45  ami 
BHMng  Codt  4140-01-M 


National  Library  of  Medicine;  Board  of 
Regents,  the  Extramural  Programs 
Subcommittee,  and  tt>e  Lister  Hill 
Center  Subcommittee;  Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  October  18-19, 1984.  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland,  and  the  meetings  of  the 
Extramural  Programs  Subcommittee  of 
the  Board  of  Regents  and  the  Lister  Hill 
Center  Subcommittee  on  the  preceding 
day,  October  17. 1984,  from  2:00  to  4:00 
p.m.,  in  the  5th-floor  Conference  Room, 
and  from  2:00  to  5:00  p.m.,  in  the  7th- 
floor  Conference  Room  of  the  Lister  Hill 
Center  Building,  respectively.  The 
meeting  of  the  Board  will  be  open  to  the 
public  from  9:00  a.m.  to  3:30  p.m.  on 
October  18  and  from  9:00  a.m.  to  11:30 
a.m.  on  October  19  for  administrative 
reports  and  program  discussions.  The 
entire  meeting  of  the  Lister  Hill  Center 
Subcommittee  will  be  open  to  the  public 
for  a  discussion  of  goals  and  objectives 
of  the  Lister  Hill  National  Center  for 
Biomedical  Communications. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  552b(c)(6), 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
October  17  will  be  closed  to  the  public, 
and  the  regular  Board  meeting  on 
October  19  will  be  closed  from  11:30 
a.m.  to  adjourrmient  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Pubhcations 
Management,  National  Library  of 
Medicine.  8600  Rockville  Pike.  Bethesda. 
Maryland  20209.  Telephone  Number 
301-496-6308,  will  furnish  a  summary  of 


the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879— Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  September  12, 1984. 
Betty }.  Bevmidge. 
NIH  Committee  Management  Officer. 

|FR  Doc.  S«-2Sa«3  Filed  9-Xi-t*:  h.*i  un| 
MLUNQ  CODE  4140-01-M 


Review  of  Grant  Applications  and 
Contract  Proposals;  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  for  meetings  of  several 
committees  of  the  National  Cancer 

Institute. 

These  meetings  will  be  open  to  the 
public  to  discus8,administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  contract  proposals. 
These  applications  and  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301/496-5708)  will 
furnish  summaries  of  meetings  and 
rosters  of  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Biometry  and 
Epidemiology  Contract  Review 
Committee. 

Dates:  October  25-26, 1984. 

Place:  National  Institutes  of  Health, 
Building  31A,  Conference  Room  4,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

Times:  Open:  October  25,  8:30  a.m. — 
9:00  a.m.  ^ 

Agenda:  A  review  of  administrative 
details. 

Closed:  October  25,  9KXI  a.m. — recess. 
October  26,  8:30  a.m. — adjournment. 


I. 

\ 
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Closure  Reason:  To  review  contract 
proposals. 

Executive  Secretary:  Dr.  Wilna 
Woods.  Westwood  Building,  Room  807. 
National  Institutes  of  Health,  Bethesda, 
MD  20205.  Phone:  301/496-7153. 

Name  of  Committee:  Clinical  Cancer 
Program  Project  Review  Committee. 

Dates;  November  29-30. 1984. 

Place:  Biscayne  Bay  Marriott  Hotel 
and  Marina,  1600  North  Bayshore 
Boulevard,  Miami.  Florida  33132. 

Times:  Open:  November  29,  8:30 
am.— 10:00  a.m. 

Agenda:  Reports  by  the  Director. 
Division  of  Extramural  Activities;  the 
Chief.  Grants  Review  Branch;  the 
Executive  Secretary;  and  the  Chairman; 
and  a  review  of  administrative  details. 

Closed:  November  29, 10:00  a.m. — 
recess.  November  30,  8:30  a.m. — 
adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary;  Dr.  M.  Wayne 
Hurst,  Westwood  Building,  Room  848, 
National  Institutes  of  Health,  Bethesda, 
MD  20205.  Phone:  301/49&-7924. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.397,  project  grants  in  cancer 
center  support,  National  Institutes  of  health) 

Dated:  September  12  1934 
Betty  ].  Beveridge, 
Committee  Management  Officer,  NIH. 

|FR  Ooc-  M-ZSOae  Filed  9-20-94;  8:45  am| 
mUJNC  COOC  414O-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Auburn  Dam  Task  Force  Committee; 
Public  Hearing 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  as  amended,  that  a  meeting  of  the 
Auburn  Dam  Task  Force  Committee  will 
be  held  at  3  p.m.,  Thursday,  October  4, 
1984,  in  the  Resources  Building 
Auditorium,  1416  Ninth  Street, 
Sacramento,  California.  The  purpose  of 
this  meeting  is  to  present  an  overview  of 
the  project  and  receive  public 
comments. 

The  meeting  will  be  open  to  the 
public. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Richard 
Atwater,  Special  Assistant  to  the 
Commissioner,  Bureau  of  Reclamation, 
18th  and  C  Streets.  NW.,  Washington. 
DC.  20240  (202-34^-4115). 


Dated:  September  14. 1964. 

fed  Christenaon, 

Deputy  Assistant  Secretary  for  Water  and 
Science. 

|FR  Due  84-ZS288  Filed  »-20-M:  8:46  unj 
BIUJNG  COOC  4310-0»-« 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Permit; 
Cincinnati  Zoo 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  import  polar  bears  {Ursus 
maritimus)  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  and  the  Regulations 
governing  the  taking  and  importing  of 
Marine  Mammals  (50  CFR  Part  18). 

1.  Applicant:  Cincinnati  Zoo,  3400 
Vine  Street,  Cincinnati,  OH  45220. 

2.  Type  of  Permit:  Public  display  and 
propagation. 

3.  Name  and  Number  of  Animals; 
polar  bear  [Ursus  maritimus]  1.1. 

4.  Type  of  Activity:  Import. 

5.  Location  of  Activity:  Import  from 
the  Vienna  Zoo.  Austria. 

6.  Period  of  Activity:  1  year. 

The  purpose  of  this  application  is  to 
import  for  public  display  and 
enhancement  of  propagation  and 
survival. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors. 

The  application  has  been  assigned 
APP#  0917BM.  Written  data  or  views,  or 
requests  for  copies  of  the  complete 
application  or  for  a  public  hearing  on 
this  application  should  be  submitted  to 
the  Director.  U.S.  Fish  and  Wildlife 
Service  (WPO),  Washington,  D.C.  20240, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hering  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

All  statement  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
United  States  Fish  and  Wildlife  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
in  room  601. 1000  N.  Glebe  Road, 
Arlington.  VA. 


Dated:  September  19. 1984. 
R.K.  Robinson, 

Chief,  Permit  Branch,  Federal  Wildlife  Permit 
Office. 

[FR  Doc  84-2.'i094  Filed  »-20-a4:  8:45  am) 
WUJNQ  CODE  4J10-8S-M 

Receipt  of  Application  for  Permit; 
Torrence  M.  Hunt,  et  ai. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
Applicant:  Torrence  M.  Hunt,  Pittsburgh. 

PA;  APP  No.  5611BM 

The  applicant  requests  a  permit  to 
import  one  male  bontebok  [Damaliscus 
d.  dorcas]  trophy  culled  from  the  ranch 
of  M.  J.  D' Alton,  Bredasdorp,  South 
Africa  for  enhancement  of  propagation 
and  survival  of  the  herd. 

Applicant:  Bertha  Daharsh.  Gothenburg, 
NE;  APP  No.  5480BM 

The  applicant  request  a  permit  to  import 
10-12  specimens  of  the  following 
pheasants:  bar-tailed  [Syrmaticus 
humiae],  Elliot's  (S.  ellioti]  and 
brown-eared  [Crossoptilon 
crossoptilon]  from  Marsh  Barton, 
Lakefield,  Ontario.  Canada,  for 
enhancement  of  propagation  and 
survival. 

Apphcant:  Los  Angeles  Zoo,  Los 
Angeles,  CA;  APP  No.  4558BM 
The  applicant  requests  a  permit  to 
import  nine  radiated  tortoises 
[Geochelone  [  —  Testudo)radiata\  from 
jersey  Wildlife  Preservation  Trust, 
Channel  Islands,  Great  Britain  for 
enhancement  of  propagation. 
Applicant:  Hubert  Wells  Thousand 
Oaks,  CA;  APP  No.  4577BM 
The  apphcant  requests  a  perm.it  to 
export  14  captive-bred  wolves  [Canis 
lupus]  to  Canada  to  film  a  movie,  "Clan 
of  the  Cave  Bear"  for  the  purpose  of 
conservation  education. 
Applicant:  William  Gruenerwald, 
Colorado  Springs,  CO;  APP  No. 
5651 BM 

The  applicant  requests  a  permit  to 
import  one  captive-bred  African  wild 
ass  [Equus  africanus  somalicus]  from 
Stuttgart,  West  Germany  for 
enhancement  of  propagation  and 
survival. 

Applicant;  New  England  Regional 
Primate  Research  Center,  Harvard 
Medical  School.  South  borough,  MA; 
APP  No.  5703BM 
The  applicant  requests  a  permit  to 

import  ten  wild  caught  cotton-top 
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tamarins  [Saguinus  oedipus]  from  the 
University  of  Bristol  Medical  School, 
Bristol,  England  for  scientific  research 
and  enhancement  of  propagation  and 
survival. 

Applicant:  Puerto  Rico  Department  of 
Natural  Resources.  Pta.  de  Tierra,  PR- 
APR  No.  9715BL 

The  applicant  requests  an  amendment 
to  his  application  for  a  permit  to  take 
(capture,  tag  and  release)  specimens  of 
the  following  sea  turtles;  Kemp's 
(  =  Atlantic)  Ridley  [Lepidocheiys 
kempii),  leatherback  (Dermocbelys 
cornacea],  loggerhead  [Caretta 
carretta],  green  (Chelonia  mydas)  and 
Olive  (  =  Pacific)  Ridley  (Lepidocheiys 
olivacea)  for  scientific  research  and 
enhancement  of  propagation  and 
survival. 

Applicant:  Department  of  Natural 
Resources.  Division  of  Sanctuaries 
and  Wildlife  Refuges,  San  Juan,  PR- 
APPNo.  9716BL 

The  applicant  requests  a  permit  to 
take  (capture,  band,  release)  Mona 
Island  yellow-shouldered  black  birds 
[Agelaius  xanthamos  monensis]  for 
scientific  research  and  enhancement  of 
propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  601, 1000  North  Glebe  Road. 
Arlington,  Virginia,  or  by  writing  to  the 
Director,  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  3654.  Arlington.  Virginia  22203. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  vmtten  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  2/APP  number  when  submitting 
comments. 

Dated:  September  17,  1984. 

R.K.  Robinson, 

Chief.  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

|FR  Doc  84-2S0K  FiUd  8-20-8*.  8iS  ami 
BILUNQ  CODE  «310-Sfr-tl 


Receipt  of  Application  for  Permit; 
Knoxville  Zoological  Park 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  import  a  polar  bear  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  governing  the 
taking  and  importing  of  Marine 
Mammals  (50  CFR  Part  18). 

1.  Applicant:  Knoxville  Zoological 
Park,  P.O.  Box  604a  Knoxville.  TN 
37914. 


2.  Type  of  Permit:  Import. 

3.  Name  and  Number  of  Animals: 
Polar  bear  [Ursus  Maritimus)-\-. 

4.  Type  of  Activity:  Public  display. 

5.  Location  of  Activity:  Knoxville 
Zoological  Park. 

6.  Period  of  Activity:  One  year. 
The  purpose  of  this  application  is  to 

import  one  captive-bom  male  polar  bear 
cub  from  the  Moscow  Zoo,  USSR  for 
public  display  and  captive  propagation. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors. 

The  application  has  been  assigned 
APP#  3479BM.  Written  data  or  views,  or 
requests  for  copies  of  the  complete 
application  or  for  a  public  hearing  on 
this  application  should  be  submitted  to 
the  Director,  U.S.  Fish  and  Wildlife 
Service  (WPO).  Washington.  D.C.  20240. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

All  statement  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
United  States  Fish  and  Wildlife  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
in  room  601,  1000  N,  Glebe  Road. 
Arlington,  VA. 

Dated:  September  18.  1964. 
R.K.  Robinson. 

Chief  Permit  Branch.  Federal  Wddlife  Permit 
Office. 

(FR  Dot  84-2S093  POed  ^-J0-*4.  «:«5  «is| 
aiLUNQ  COOC  43tO-S5-M 


Bureau  of  l^nd  Mar\agement 
intent  To  Hold  Scoping  Meetings 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  hold  scoping 
meetings  and  extension  of  comment 
period. 


SUMMARY:  This  notice  announces  the 
intent  of  the  Department  of  the  Interior 
to  hold  additional  scoping  meetings  for 
the  preparation  of  the  supplement  to  the 
Federal  Coal  Management  Program 
Environmental  Statement  (EIS).  The 
notice  of  intent  to  prepare  this 
supplement  appeared  m  the  Federal 
Register  (Vol.  49.  page  34976)  on 
September  4. 1984.  under  the  heading  of 


the  Department  of  the  Interior.  Office  of 
the  Secretary.  Scoping  meetings  will  be 
held  on  September  25. 1984.  at  the 
Clarion  Hotel.  3203  Quebec  Street. 
Denver.  Colorado,  and  m  Room  7000. 
Main  Interior  Building,  18th  and  C 
Streets.  NW..  Washington,  DC  on 
October  2, 1964.  This  imtice  announces 
expansion  of  the  scoping  meeting  sites 
to  include  Santa  Fe,  New  Mexico  and 
Billings,  Montana  on  October  9, 1964. 
and  Salt  Lake  City.  Utah  on  October  10 
1984. 

DATES:  October  9,  1984,  (Santa  Fe.  New 
Mexico  and  Billings,  Montana)  at  IflO 
p.m.  and  October  10. 1984,  (Salt  Lake 
City,  Utah)  at  9«)  a.m.  and  1«)  p.m.  The 
afternoon  sessions  will  continue  until  all 
persons  who  wish  to  speak  have  had  an 
opportunity  to  do  so. 

ADDRESS:  The  meetings  will  be  held  at 
the  following  locations: 
Santa  Fe.  New  Mexico 
Sheraton  Inn.  750  North  Saint  Francis 
Drive 

Billings,  Montana 

Bureau  of  Land  Management.  Granite 

Tower  Building,  222  North  32nd  Street. 

6th  floor  conference  room 
Salt  Lake  City.  Utah 
Bureau  of  Land  Management,  University 

Club  Building.  136  East  South  Temple, 

13th  floor  conference  room 

FOR  FURTT4CR  INFORMATION  CONTACT: 

Andrew  Strasfogei,  (202)  343-4537. 
SUPPLEMENTARY  INFORMATION:  On 

August  30, 1984,  the  Department  of  the 
Interior  announced  its  intent  to  prepare 
a  supplement  to  the  Federal  Coal 
Management  Program  Environmental 
Statement  (April  1979).  The  supplement 
will  analyze  as  its  proposed  action  the 
potential  impacts  on  the  human 
environment  of  continuing  the  coal 
program  identified  in  the  1979  EIS  as  the 
Preferred  Program  and  revised  to  reflect 
rule  changes  promulgated  in  1982  and 
1983,  changes  in  policies  and  procedures 
resulting  from  recent  program  reviews, 
and  current  projections  of  national  and 
regional  needs  for  coal  Proposed 
alternatives  are  emergency  and 
preference  right  leasing  only,  leasing  by 
aRphcation.  and  no  Federal  leasing.  The 
draft  is  expected  to  be  available  for 
public  com.ment  on  February  1985. 

Preliminary  concerns  identified  by  the 
Department  to  date  include  the  demand 
and  production  projections  and  their 
role  in  the  coal  program,  the  role  of 
preference  right  lease  applications  in  the 
program,  and  enviromental  protection 
provisions  of  the  preferred  program. 

Public  involvement  is  invited  to 
determine  the  scope  and  significant 
issues  to  be  analyzed  in  this 
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supplement.  Public  participation  has 
been  invited  in  requests  for  written 
comments  on  the  range  of  issues  to  be 
addressed  and  the  significant  issues 
relating  to  the  proposed  action.  The 
comment  period,  originally  scheduled  to 
end  October  4, 1984.  is  hereby  extended 
to  October  12. 1984.  Comments  are  to  be 
addressed  to  Director  (650),  Bureau  of 
Land  Management,  18th  and  C  Streets, 
NW..  Washington.  DC  20240.  Comments 
may  be  hand-delivered  to  Room  3610  in 
the  Main  Interior  Building  at  that 
address. 

The  Department  is  soliciting  oral 
comments  through  scoping  meetings  to 
be  held  in  Denver,  Colorado,  on 
September  25. 1984.  and  in  Washington. 
DC,  on  October  2,  1984.  In  additon  to 
these  meetings,  the  Department  has  also 
decided  to  hold  scoping  meetings  at 
three  additional  locations  at  the  places 
and  times  noted  above.  Members  of  the 
public,  special  interest  groups,  State  and 
local  government  representatives,  and 
representatives  of  other  Federal 
agencies  are  invited. 

The  following  procedures  are 
requested; 

Individuals  who  wish  to  speak  are  to 
register  in  person  prior  to  the  start  of  the 
meeting  at  which  they  wish  to  speak 

Each  person  may  speak  only  once. 

Speakers  are  to  limit  comments  to  10 
minutes. 

Speakers  are  asked  to  provide  a 
written  text  of  their  comments,  either  at 
the  meetings  or  by  October  12, 1984. 

The  order  of  speakers  will  be  selected 
at  random  from  the  register. 

Dated;  September  20, 1984. 
Robert  F.  Burford, 

Director.  Bureau  of  Land  Management. 
IFK  Doc  84-25319  Filed  9-2fr-M.  9  54  am] 
nUJNG  COOC  4310-«4-M 


Federal  Coal  Management  Program 
Environmental  Statement;  Intent  To 
Hold  Scoping  Meetings 

AGENCY;  Interior. 

ACTION:  Notice  of  intent  to  hold  scoping 

meetings. 

SUMMARY:  This  notice  announces  the 
intent  of  the  Department  of  the  Interior 
to  hold  additional  scoping  meetings  for 
the  preparation  of  the  supplement  to  the 
Federal  Coal  Management  Program 
Environmental  Statement  (EIS).  The 
notice  of  intent  to  prepare  this 
supplement  appeared  in  the  Federal 
Register  (Vol.  49,  page  34976)  on 
September  4, 1984,  under  the  heading  of 
the  Department  of  the  Interior,  Office  of 
the  Secretary.  These  scoping  meetings 
will  be  held  in  Washington,  D.C.,  on 
October  2. 1984.  The  notice  for  the 


scoping  meetings  to  be  held  on 
September  25,  1984,  in  Denver. 
Colorado,  was  printed  in  the  Federal 
Register  (Vol.  49,  page  36021J  on 
September  13,  1984. 

DATES;  October  2,  1984,  at  9:00  a.m.  and 
1;00  p.m.  The  afternoon  session  will 
continue  until  all  persons  who  wish  to 
speak  have  had  an  opportunity  to  do  so. 

ADDRESS:  The  meetings  will  be  held  in 
Room  7000.  Main  Interior  building,  18th 
and  C  Streets  NW.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT; 

Andrew  Strasfogel.  (202)  343-4537. 

SUPPLEMENTAL  INFORMATION:  On  August 
30.  1984.  the  Department  of  the  Interior 
annunced  its  intent  to  prepare  a 
supplement  to  the  Federal  Coal 
Management  Program  Environmental 
Statement  (April  1979).  The  supplement 
will  analyze  as  its  proposed  action  the 
potential  impacts  on  the  human 
environment  of  continuing  the  coal 
program  identified  in  the  1979  EIS  as  the 
Preferred  Program  and  revised  to  reflect 
rule  changes  promulgated  in  1982  and 

1983.  changes  in  policies  and  procedures 
resulting  from  recent  program  reviews, 
and  current  projections  of  national  and 
regional  needs  for  coal.  Proposed 
alternatives  are  emergency  and 
preference  right  leasing  only,  leasing  by 
application,  and  no  Federal  leasing.  The 
draft  is  expected  to  be  available  for 
public  comment  in  February  1985. 

Preliminary  concerns  identified  by  the 
Department  to  date  include  the  demand 
and  production  projections  and  their 
role  in  the  coal  program,  the  role  of 
preference  right  lease  applications  in  the 
program,  and  environmental  protection 
provisions  of  the  preferred  program. 

Public  involvement  is  invited  to 
determine  the  scope  and  significant 
issues  to  be  analyzed  in  this 
supplement.  Public  participatioQ  has 
been  invited  in  requests  for  written 
comments  on  the  range  of  issues  to  be 
addressed  and  the  significant  issues 
relating  to  the  proposed  action.  These 
comments  were  invited  by  October  4. 

1984.  and  are  to  be  addressed  to 
Director  (650),  Bureau  of  Land 
Management,  18th  and  C  Streets,  NW.. 
Washington,  DC  20240.  Comments  may 
be  hand-delivered  to  Room  3610  in  the 
Main  Interior  Building  at  that  address. 

The  Department  is  also  soliciting  oral 
comments  through  scoping  meetings  to 
be  held  in  Denver,  Colorado,  on 
September  25. 1984.  In  addition,  the 
Department  has  decided,  in  response  to 
extensive  requests,  to  hold  scoping 
meetings  in  Washington.  D.C..  at  the 
place  and  time  noted  above.  Members  of 
the  public,  special  interest  groups.  State 
and  local  government  representatives. 


and  representatives  of  other  Federal 
agencies  are  invited. 

The  following  procedures  are 
requested: 

Individuals  who  wish  to  speak  are  to 
register  in  person  prior  to  the  start  of  the 
meeting  at  which  they  wish  to  speak. 

Each  person  may  speak  only  once. 

Speakers  are  to  limit  comments  to  10 
minutes. 

Speakers  are  asked  to  provide  a 
written  text  of  their  comments,  either  at 
the  meeting  or  by  October  4, 1984. 

The  order  of  speakers  will  be  selected 
at  random  from  the  register. 

Dated:  September  14.  1984. 
Robert  F.  Burford.    • 

Director.  Bureau  of  Land  Management. 

IFR  Doc  84-25037  Filed  9-20-84,  845  am| 
BILLING  CODE  43IO-a4-M 


IS811,S  1201,andS3733A] 

California;  Termination  of 
Classifications  for  Multiple  Use 
Management 

September  14,  1984. 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice. 

SUMMARY:  This  action  terminates  in 
their  entirety  three  classifications  of 
public  land  for  multiple  use 
management,  affecting  a  total  of 
approxiamtely  73,422  acres  located  in 
areas  of  the  Ukiah  District  of  the  Bureau 
of  Land  Management. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianna  Storey.  California  State  Office. 
(916)484-4431. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  January  3. 1983,  the 
Bureau  of  Land  Management's 
classifications  for  multiple  use 
management,  the  descriptions  of  which 
are  contained  in  the  following 
previously  published  Federal  Register 
notices,  are  hereby  terminated  in  their 
entirety: 

Ukiah  District 

S  811  dated  March  29,  1968. 

33  FR  5371  ((Apr.  4.  1968]  FR  Doc  68-^000). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  30,133  acres  in  Lake. 
Colusa,  Yolo,  and  Napa  Counties,  lying 
south  of  the  Mendicino  National  Forest 
and  north  of  Lake  Berryessa  in  the 
Knoxville,  Rocky/Cache  Creek  and 
Indian  Valley  areas. 

S  1201  dated  March  29, 1968. 

33  FR  5371  ((Apr,  4,  1968)  FR  Doc.  68-4001). 
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The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  37,685  acres  in  Lake, 
Napa,  Yolo,  Solano,  Sonoma,  and 
Mendicino  Counties  in  the  Geysers 
Geothermal  Area  around  Mount  St. 
Helena  and  the  Calistoga  Area,  and 
lands  aroung  Lake  Berryessa,  including 
Cedar  Roughs  and  Berryessa  Peak. 

S  3733  A  dated  October  30. 1970. 
35  FR  17064  ([.Nov.  5, 1970)  FR  Doc  70- 
14842). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  5.604  acres  of  scattered 
tracts  located  throughout  Napa,  Yolo, 
Solano,  Lake  and  Colusa  Counties. 

1.  All  lands  are  located  in  the  Mount 
Diablo  Base  Meridian,  Specific  land 
description  of  each  classification  is 
available  for  inspection  at  the  California 
State  Office  in  Sacramento  and  Ukiah 
District  Office  of  the  Bureau  of  Land 
Management. 

2.  The  classification  orders  segregated 
the  public  lands  from  appropriation 
under  the  agricultural  land  laws  (43 
U.S.C.  Chs.  7  and  9;  25  U.S.C.  sec.  334) 
and  from  sale  under  section  2455  of  the 
Revised  Statutes  (43  U.S.C.  1171), 
including  approximately  1,415  acres 
from  mining.  A  modification,  published 
in  the  Federal  Register  on  March  11, 
1981,  Vol.  46.  No.  47,  at  pages  16137  and 
16138,  subsequently  terminated  the 
aforementioned  mineral  entry 
segregation  (affecting  S  811).  The  orders, 
otherwise,  did  not  segregate  from  mining 
and  mineral  leasing. 

3.  At  10:00  a.m.  on  October  29, 1984, 
the  segregative  effect  imposed  by  the 
classifications  will  terminate. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations.  Bureau 
of  Land  Management.  Cahfomia  State 
Office.  Room  E-2841,  2800  Cottage  Way. 
Sacramento,  California  95825. 
Ed  Hastey, 
State  Director. 

tFR  Doc.  84-25071  Filed  »-20-M:  8:«  am) 
MLUNQ  COOC  4310-40-M 


[R  573.  R  598,  S  965,  S  2404,  ami  S  3579] 

California;  Partial  Termination  of 
Claasificationa  for  Multiple  Use 
Management 

September  14. 1984. 

AacNCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  This  action  terminate*  five 
classifications  of  public  land  for 
multiple  use  management  as  they  affect 
approximately  232,920  acres  in  areas  of 


the  Bakersfield  and  Carson  City 

Districts  of  the  Bureau  of  Land 

Management. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianna  Storey,  California  State  Office 
(916)  484-4431. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  January  3. 1983,  the 
Bureau  of  Land  Management's 
classifications  for  multiple  use 
management,  the  descriptions  of  which 
are  contained  in  the  following 
previously  pubhshed  Federal  Register 
notices,  are  hereby  terminated  in  their 
entirety  except  as  otherwise  indicated 
below. 

fi  573  and R  598  dated  March  19.  1968. 
33  FR  4997  ([Mar.  26,  1968)  FR  Doc.  68- 
3579). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  24,821.68  acres  in  Kem 
County  within  the  South  Sierra  Foothills 
Planning  Area  of  the  Caliente  Resource 
Area  (over  a  broad  area  near  Lake 
Isabella). 

The  classification  will  remain  in  effect 
as  to  the  following  described  land: 

Mount  Diablo  Meridian 

T.  26  S.,  R.  32  E., 
Sec.25,  SEV4: 

Sec.  36,  NVi.NEV*  and  SEV*. 
Containing  400  acres  of  public  land. 
S.  965  dated  January  10,  1968. 

33  FR  704  ((Jan.  19, 1968)  FR  Doc.  68- 
664),  as  amended  on  July  16, 1970,  by 
Federal  Register  publication  of  July  23. 
1970,  Vol.  35,  No.  142  at  page  11823; 
September  14, 1970,  by  Federal  Register 
publication  of  September  22, 1970,  Vol. 
35.,  No.  184,  at  page  14732,  as  corrected; 
November  20, 1970,  by  Federal  Register 
publication  of  November  28, 1970,  Vol. 
35,  No.  230.  at  page  18130. 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  123,963  acres  in  San 
Benito,  Fresno,  Monterey,  Madera,  and 
Merced  Counties. 

The  classification  will  remain  in  effect 
as  to  the  following  described  land; 

Mount  Diablo  Meridian 

All  public  lands  in: 
T.  9  S..  R.  22  £., 

Sees.  26,  27,  33,  34,  and  35. 
T.  10  S.,  R.  22  £., 

Sees.  1,  2,  3,  4,  9, 10, 11,  and  15. 
T.  18  S.,  R.  11  E., 

Sec.  1,  S'ASViSWV.; 

SeclO,  SV4SEV4SEV*: 

Sec.  11,  lots  3.  4,  NEV4SWV4.  S^SWV«,  and 
NWV4SEV4: 

Sec.  12.  lots  1,  2,  3,  and  NEV4; 

Sec.  14.  NViNWV4NfWy«; 

Sec.  15.  N^NEVi  and  EV4NEV4NWy«. 


T.  la  S.,  R.  12  E., 

Sec.  4,  NWy«SWV«.  S^SWV*.  and 

SWV4SEy4: 
Sec.  5.  lots  5  and  12: 
Sec.  7,  lot  2,  S^4SWV«NEy4,  SEy«NEy4. 

SEy4NWy«,  NV4NEy4SWy«,  and 

NViNVkSEy.; 
Sec.  8.  lots  5,  7.  9,  and  NV4NW»^4SWy4: 
Sec.  9,  lots  1  to  11,  inclusive,  and  lots  14  to 

17,  inclusive; 
Sec.  10,  lots  4.  5,  6.  7.  S^SWy4N'Wy4NWVi, 

swy4Nwy4,  sv4^fEy4SEy4^fwy4. 
Nwy«Nwy4SEy4Nwy«,  sviNwvi 
SEViNwy.,  sv4SEy«Nwy4,  sviswy«, 

and  SEy4SEy4; 
Sec.  14,  loU  2.  3,  and  NfYV^i. 
Containing  approximately  8.619  acres  in 
Fresno,  Merced,  and  San  Benito  Counties. 
S2404  dated  March  27, 1966. 

34  FR  6124  ((Apr.  4,  1969)  FR  Doc  e&-3926). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  38,815  acres  in  Alpine 
and  Mono  Counties. 

The  classification  will  remain  in  effect 
as  to  the  following  described  land; 

Mount  Diablo  Meridian 

All  public  lands  in: 
T.  10  N.,  R,  20  E., 

Sec.  3.  lots  2  and  3,  WH  lot  9.  W^EVi  lot  9. 

lots  10  to  14.  inclusive.  W'^SWy4,  and 

WViE\iSWy4; 
Sec.  4,  lots  5  to  a  inclusive.  EVi  lot  9,  EVi 

lot  10.  EV4  lot  11.  lots  17  and  la  and 

SV^SEWi; 
Sec.  a  NE  diagonal  V4  of  SEy4; 
Sec.  9,  SWy4; 
Sec.  10.  E%SEy4SEy4; 
Sec.  11,  WV4NWy4NEy4.  NEV4N'WV4, 

EViNwy4Nwy«,  E\4Swy«Nwy«. 
wviSEy4Nwy4,  w^4NEy4Swy4, 

EMiNVVWiSWy,.  SWy«SWy4,  and 

w^4SEy4Swy4; 

Sec.  14,  WV4NWy4NWV4; 
Sec.  15,  NEytNEVi  and  E'^NEy4SWy4; 
Sec22,SWy4SEy4; 
Sec.  2aNWy4NWy4: 
Sec.  27,  NyiNEy4. 
T.  11  N.,  R.  20  E., 
Sec.  32,  WViSWy.. 

Aggregating  approximately  2,120  acres  in 
Alpine  County. 

S  3579  dated  October  15, 1970. 

35  FR  6598  ((Oct.  24, 1970)  FR  Doc.  70- 
14334). 

The  lands  described  in  the  above- 
referenced  document  aggregate 
approximately  56,619  acres  in  Mono 
County. 

The  classification  will  remain  in  effect 
as  to  the  following  described  land; 

Mount  Diablo  Meridian 
T.  4  N  ,  R.  25  E.. 

Sec.  28,  SWy4SWy4: 

Sec.  27,  SEy4SEy4: 

Sec  34,  NEViNEVi; 

Sec  35,  NWViNWy,. 

Aggregating  160  acres  of  public  land. 

1.  Land  description  of  the  terminated 
portions  of  the  classifications  is 
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available  for  inspection  at  the  California 
State  Office' in  Sacramento  and 
respective  District  Offices. 

2.  The  above-referenced  classification 
orders  segregated  the  public  lands  from 
appropriation  under  the  agricultural 
land  laws  (43  U.S.C,  Chs.  7  and  9;  25 
U.S.C.  sec.  334]  and  from  sale  under 
section  2455  of  the  Revised  Statutes  (43 
U.S.C.  1171),  including  approximately 
7,966  acres  from  mining.  The  orders, 
otherwise,  did  not  segregate  from  mining 
and  mineral  leasing. 

3.  Except  for  the  lands  that  remain 
classified,  as  described  above,  at  10:00 
a.m.  on  October  29, 1984,  the  segregative 
effect  imposed  by  the  above-referenced 
classification  orders  will  terminate. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  California  State 
Office,  Room  E-2841,  2800  Cottage  Way, 
Sacramento,  California  95825. 
Ed  Hastey, 
State  Director. 

(FK  Doc.  M-2S07D  Filed  »-20-M:  8:45  «m| 
MLUNQ  COOC  4310..40-II 


Preparation  of  a  Reaource 
Managamant  Plan/Environmantal 
ImfMCt  Statemant  for  Box  EMar 
County,  UT 

September  14, 1984. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
Salt  Lake  District,  intends  to  prepare  a 
Resource  Management  Plan/ 
Environmental  Impact  Statement  for 
Box  Elder  County  in  northern  Utah.  Of 
the  county's  3,580,160  acres,  there  are 
1.043.928  acres  of  BLM  lands,  172.413 
acres  of  State  lands,  1,971,245  acres  of 
private  lands,  and  392,576  acres  of  other 
Federal  lands.  The  RMP/EIS  will 
analyze  planning  alternatives  for  the 
public  lands  in  Box  Elder  County. 

Three  issues  have  been  identified  and 
will  be  addressed  in  the  RMP/EIS  along 
with  others  that  may  be  identified.  The 
issues  are:  (1)  Land-ownership /use 
conflicts;  (2)  livestock  grazing/ wildlife 
habitat/watershed;  (3)  mineral 
development. 

The  disciplines  to  be  represented  on 
the  interdisciplinary  team  are  range 
conservationist  wildlife  biologist 
recreation  planner,  realty  specialist 
geologist,  and  watershed  specialist. 

Public  participation  activities  will 
include  requests  for  written  comments,  a 
public  hearing,  review  of  the  preliminary 
RMP/draft  EIS  and  a  30  day  protest 


period  after  the  proposed  RMP/final  EIS 
is  released.  The  dates,  times  and 
locations  of  public  participation 
activities  will  be  armounced  through  the 
media  tind  mailings  to  interested  parties 
prior  to  each  activity. 

FOB  RIRTHEM  INRMMATION  CONTACT: 

Dennis  Oaks,  Team  Leader  for  the  Box 
Elder  RMP/EIS.  Salt  Uke  District 
Office,  Bureau  of  Land  Management, 
2370  South  2300  West,  Salt  Lake  City. 
Utah  84119. 

Planning  criteria  and  other  documents 
relevant  to  the  planning  and  EIS  process 
can  be  examined  at  the  Salt  Lake 
District  during  regular  business  hours 
from  7:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

Frank  W.  SneU, 
District  Manager. 

|FR  Doc  84-25067  Filed  9-20-84:  8:45  un| 
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Revocation  of  the  Beckwourth  Peak 
Known  Gaothermal  Reaourcea  Area 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Revocation  of  the  Beckwourth 
Peak  Known  Geothermal  Resources 
Area. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
Section  21(a)  of  the  Geothermal  Steam 
Act  of  1970  (84  Stat  1566, 1572;  30  U.S.C. 
1020),  and  degelations  of  authority  in  220 
Departmental  Manual  4.1  H,  and 
Secretarial  Orders  3071  and  3087,  the 
following  described  lands  are  hereby 
revoked  as  the  Beckwourth  Peak  Known 
Geothermal  Resources  Area,  effective 
August  17, 1984: 

(5)  California 

BECKWOURTH  PEAK  KNOWN 
GEOTHERMAL  RESOURCES  AREA 

Mount  Diablo  Meridian,  Califomia 
T  22  N.,  R.  14  E. 

Sea  3, 4, 9,  inclusive. 
T.  23  N.,  R.  14  E., 

Sec.  34.  inclusive. 

The  revoked  area  described  contains  2,558 
acres,  more  or  less 

The  subject  lands  will  be  made 
available  to  the  first  qualified  applicant 
under  regulations  appearing  in  43  CFR 
Part  3210  beginning  with  the  first 
calendar  month  following  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management  Califomia 
State  Office,  Division  of  Mineral 
Resources,  2800  Cottage  Way, 
Sacramento,  Califomia  95825.  (916)  484- 
4515. 


s. 


Dated:  September  13, 1984. 
Robert  M.  Andenon. 

Deputy  State  Director,  Mineral  Resources. 

\m  Doa  84-29089  PU«d  »-20-M:  8:45  am) 
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[Sedai  Na  0-38485] 

Realty  Action;  Determination  of  Land 
Suitable  for  Exchange 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action, 
Determination  of  land  suitable  for 
exchange  under  the  authority  of  sections 
205,  206,  302(b),  and  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
19',  6  (43  U.S.C.  1715, 1718. 1732.  and 
1740). 

SUMMARY:  Approximately  355  acres  of 
public  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  located 
near  Bums,  Colorado,  in  Eagle  County 
have  been  determined  suitable  for 
exchange.  The  determination  of 
suitability  has  abeen  made  in  response 
to  a  Bureau-benefiting  exchange 
proposal  received  from  Mr.  John  Benton 
on  behalf  of  Benton  Land  and  Livestock 
Company.  In  the  proposal,  Mr.  Benton 
has  offered  to  exchange  approximately 
340  acres  located  near  Bums,  Colorado, 
in  Eagle  County.  The  exchange  proposal 
has  been  made  to  facilitate  the 
consolidation  of  land  holdings  and  thus 
increase  managerial  efficiency  and  the 
public  values  of  natural  resources  found 
on  the  land  being  considered  for 
exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 
will  be  used  to  equaUze  the  values  upon 
completion  of  the  final  appraisal  of  the 
lands. 

The  following  is  a  list  of  public  land 
determined  suitable  for  exchange. 

Offered  Private  Land 


Pmrcat  and  legal  deicnption 

Snttti  Phnopal  Meridian: 

A-T   2  S.,  R.  84  W,  aac.  31.  W1/2SW1/4, 

31  /2NW1  /4 

e— T  2  S..  R.  86  W..  aac.  24,  NW1/4Sei/ 

4:  aac.  13.  SE1/4SE1/4;  aac.  24,  El/2 

NEl/4 

C— T  2  S.,  R.  SS  W..  aac.  4.  Ms  20  vd  22 

Ol  tract  41 

Total  Acraa  Ottarad  Private  Land 


Acres 


160 

ISO 
20.27 


340.27 


Selected  Blm  Land 


Parcel,  and  legal  daecriplion 


Sixth  Prmapel  UendtaR 

«— T  2  S..  R  SSW..  Sac.  •,  Ms  1  Md  4 

2-T  2  S..  R.  85  W.,  sec  7,  M  20;  i«!.  S 
Ms  1,  &  and  3:  aac  17.  Ms  1.  Z  and  S.... 


Acfsa 


SS.17 
73.62 


SeifCTED  Blm  Land— Continued 
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PwcA  and  lagal  dncripten 

Acraa 

»-T   2  S..  R.  84  W..  MC  17.  to)  4.  SW1/4 

NE1 1* _..„ 

4-T  3  S..  R.  85  W.,  MC.  1.  tots  5.  8,  7,  8. 

•00  9 

S-T.  3  S..  R.  85  W..  MC.  12.  SE1/4NW1/4... 
8-T  2  S.,  H.  85  W..  »c.  13.  to«  11. 

50  68 

130.28 

40.00 

5  47 

Total  ACTM  BLM  SMkM  Und 

38517 

Terms  and  Conditions 

The  following  reservations  for  existing 
uses  and  users  will  be  made  in  the 
patent  issued  for  public  lands. 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1980  (43 
U.S.C.  945). 

2.  Oil  and  Gas  leases:  C-38980,  C- 
20818,  C-36936.  C-33608,  and  C-34926 

,      The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  considered  at 
filed  and  shall  be  returned  to  the 
applicant.  This  segregation  will  expire 
two  years  form  the  date  of  publication 
of  this  notice. 

Those  non-Federal  lands  described 
above  subject  to  prior  Federal  reserved 
minerals  are  hereby  segregated  to  the 
extent  that  such  interests  will  not  be 
subject  to  appropriation  under  the 
mining  laws  until  a  notice  pursuant  to  43 
CFR  2200.3(a)  is  issued. 

Further  Information  and  Public 
Comment 

Additional  information  concerning 
this  exchange,  including  the  planning 
documents  and  environmental 
assessment,  is  available  for  review  in 
the  Glenwood  Springs  Resource  Area 
Office  at  50629  Highway  6  ajpd  24, 
Glenwood  Springs,  Colorado.  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Grand  Junction  District  Office,  Bureau  of 
Land  Management.  764  Horizon  Drive, 
Grand  Junction.  Colorado  81501.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  realty  action  and  issue  his 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 


Dated:  August  29. 1984. 
OickFiML 

Associate  District  Manager.  Grand  function 
Office. 

[n  Ooc-  ai-^iflo  FU«d  A-zo-ac  •:4«  ■m] 
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Salt  Lake  District;  District  Multiple  Use 
Advisory  Council  Meeting 

September  14,  1984. 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  District  Multiple  Use 
Advisory  Council  Meeting. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  that  a 
meeting  of  the  Salt  Lake  District 
Multiple  Use  Advisory  Council  will  be 
held  on  October  18, 1984. 

The  meeting  will  consist  of  a  tour  of 
the  public  lands  in  Tooele  County  and 
will  begin  at  8:30  a.m.  at  the  Salt  Lake 
District  Office,  2370  South  2300  West. 
Salt  Lake  City,  Utah  84119.  It  is  open  to 
the  public. 

Anyone  wishing  to  attend  should 
contact  Scott  Brayton  at  (801)  524-5348 
by  October  14, 1984  so  adequate 
transportation  arrangements  can  be 
made. 

Frank  W.  Snell. 
District  Manager. 

|FR  Doc.  84-25040  Filed  »-20-M.  8:44  am| 
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[W-S6214] 

Wyoming;  Realty  Action  Exchange  of 
Public  L^nd  In  Cherry  County, 
Nebraska  for  Private  Lands  in  Cherry 
County,  NE 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action,  W- 
86214. 


summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716): 

Sixtb  Principal  Meridian 

T.  33  N.,  R.  33N.,  R.  32  W.. 
Sec.  31.  LoU  1,  3,  4. 
Total:  118.83  Acres. 

Only  the  surface  and  not  the  mineral 
estate  will  be  exchanged  on  the  public 
land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  from  Marvin 
C.  Westcott  West  Speer  Ranch,  P.O. 
Box  530,  Holdrege,  NE  68949  the  surface 
estate  of  the  following  described  lands: 


Sixth  Ptinctpd  Mwidian 

T.  31  N..  R.  31  W., 
"  Sec.  6.  Lou  5.  8;  El/2  SWl/4. 
Total:  109.38  Acres. 

The  purpose  of  the  exchange  is  to 
consolidate  the  surface  estate  of  both 
the  Federal  Government  and  Marvin  C 
Westcott,  and  eliminate  private 
inholdings  within  the  Samuel  R. 
Mckelvie  National  Forest.  The  exchange 
is  consistent  with  the  Bureau's  planning 
for  the  land  involved.  The  pubUc  interest 
will  be  served  by  completing  the 
exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 
up  to  25  percent  of  the  total  value  will 
be  used  to  equalize  the  values  upon 
completion  of  the  final  appraisal  of  the 
lands. 

Exchange  Tenns  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights.  Patent 
Reservations  include: 

(1)  A  reservation  for  ditches  and 
canals  by  authority  of  the  United  States, 
Act  of  August  30, 1890  (26  Stat.  391;  43 
use  945). 

(2)  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the  right 
to  prospect  for,  mine  or  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation  which  will  be 
incorporated  in  the  patent  document  is 
available  for  review  at  the  Newcastle 
BLM  Office,  1501  Highway  16  Bypass. 
Newcastle,  Wyoming  82701  (phone  (307) 
746-4453). 

(3)  Any  patent  issued  will  be  subject 
to  oil  and  gas  lease  W-63962. 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
from  exchange  pursuant  to  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  Any 
subsequent  application  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant,  if  the  Notice  segregates  the 
lands  from  the  use  applied  for  in  the 
apphcation.  The  segregation  effect  of 
this  Notice  of  Realty  Action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
lands  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  two  (2)  years  from  the 
date  of  publication,  whichever  occurs 
first 


STiae 
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Date 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Casper  District  Office.  951 
Rancho  Road,  Casper  Wyoming  82601. 
Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  will  issue  a  final  determination. 

Dated:  September  14, 1984. 
Leslie  A.  Olver, 

Acting  District  Manager. 

|FTi  Doc  84-2S074  Filed  9-20-84.  S:45  •m| 
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Mineral*  Management  Service 

Deveiopnient  Operationa  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4822.  Block  274,  South 
Marsh  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  September  14, 1984. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 

AODRESSES:  A  Copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 


OCS  Plans,  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
pubhc,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/LouiBiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  PR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated;  September  14, 1984. 
John  L.  Raniciii. 

Regional  Manager,  Gulf  of  Mexico  OCS 
Region. 
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INTERSTATE  COMMERCE 
COMMISSION 

[DectsJon-Notlce  0P2  MCF- 15925;  Vol. 
OP2-4561 

Motor  Carriers;  Finance  Applications 

The  following  applications  seek 
approval  to  consohdate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349,  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 


statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 

Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearirvg.  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343, 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
apphcant  shall  stand  denied.  \ 

Dated:  September  14. 1984. 
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By  the  Commission. 
laiDM  H.  BayiM, 

Secretary. 

Volume  OP2-456 

MC:-F-15925  BLUE  »  WHITE  UNES. 
INC.  (BLUE)  (516  West  Plank  Road. 
Altoona,  PA  16602}— CONTROL- 
LINCOLN  COACH  UNES  (LCD  and 
LINCOLN  COACH  TRAVEL  INC.  (LCT) 
(12681  Route  30  West,  Irwin,  PA  15642- 
0369)  Filed  September  12, 1964. 
Representative:  S.  Berne  Smith,  100  Pine 
Street,  P.O.  Box  1166.  Harrisburg.  PA 
17108-1166.  Blue,  a  motor  common 
carrier,  seeks  authority  to  acquire 
control  of  LCL  and  LCT  through  the 
purchase  of  the  issued  and  outstanding 
capital  stock  of  the  two  motor  carriers. 
Dennis  R.  Long,  who  controls  Blue 
through  ownership  of  a  majority  of  its 
issued  and  outstanding  capital  stock, 
seeks  approval  to  acquire  control  of  LCL 
and  LCT  through  the  transaction.  LCL 
holds  authority  under  No.  MC-120083 
and  subs  thereunder  to  transport 
passengers  over  regxilar  routes  between 
various  points  in  Pennsylvania,  and 
passengers  over  irregular  routes,  in 
charter  and  special  operations,  between 
points  in  the  United  States.  LCT  holds 
authority  under  No.  MC-157167  (Sub- 
No.  1)  to  transport  passengers  over 
irregular  routes,  in  charter  and  special 
operations,  betv^reen  points  in  the  United 
States. 

Dennis  R.  Long  controls  Blue  and  Blue 
&  White  Lines  of  Florida,  Inc.,  both  of 
which  operate  as  motor  common  and 
contract  carriers  of  passengers,  in 
interstate  or  foreign  commerce,  under 
authorities  issued  in  No.  MC-46614  and 
subs  apd  No.  MC-158455,  respectively. 

Note.  —This  notice  does  not  purport  to  be  a 
compie.e  description  of  the  operating  rights 
of  the  carriers  involved. 

IFR  Doc  84-25096  Filed  9-20-84.  Mi  ami 
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Motor  Catriers;  Intent  To  Engage  In 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Brooks  Associates,  Inc.. 
a  Pennsylvania  corporation.  3445  S, 
Front  Street,  Philadelphia,  PA  19148. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
States  of  incorporation: 

(i)  Brooks  Provisions,  Inc.,  a 
Pennsylvania  corporation 


(ii)  DeBro  Transporation  Co..  Inc.,  a 
New  Jersey  corporation. 

1.  Parent  company  and  address  of 
principal  office:  Foodland  Distributors, 
12701  Middlebelt  Road,  Livonia,  MI 
48150. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  (i)  Foodland 
Transportation,  Inc.;  Michigan. 
James  H.  Bayne, 

Secretary. 

|FR  Doc  84-25087  Filad  »-20-84.  ft4S  ami 
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DEPARTMENT  OF  JUSTICE 

Consent  Decree  Lodging  Pursuant  to 
Clean  Air  Act;  Armstrong  World 
Industries,  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Armstrong 
World  Industries,  Inc.  (Armstrong)  Civil 
Action  No.  84-1554  was  lodged  on 
September  4.  1984,  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania. 

This  case  arises  under  the  Clean  Air 
Act  wherein  the  United  States  filed  the 
complaint  to  enjoin  Armstrong  from 
operating  certain  sources,  i.e.,  surface 
coating  processes  and  graphic  arts 
systems,  that  emit  volatile  organic 
compounds  in  violation  of  the  Clean  Air 
Act  of  the  Pennsylvania  State 
Implementation  Plan  as  found  at  25  Pa. 
Code  sections  129.52(b)  and  129.66(a). 
The  proposed  decree  sets  forth 
schedules  whereby  Armstrong  will 
install  and  equip  the  appropriate 
sources  with  pollution  control 
equipment.  The  decree  also  provides  for 
the  replacement  of  non  complying 
coatings  with  complying  coatings  as  an 
alternative  means  of  compUance. 

Please  note  that  Appendix  A. to  the 
Proposed  Consent  Decree  was  ordered 
filed  under  seal  by  the  Court  on 
September  4, 1984.  As  such,  copies  of 
the  proposed  decree  will  not  contain 
Appendix  A. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530.  and  should  refer  to  United  States 
of  America  v.  Armstrong  World 
Industries,  Inc.,  D.J.  Ref.  90-5-2-652. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 


Pennsylvania,  attention:  Margaret  L 
Hutchinson,  Esq..  3310  United  States 
Courthouse.  601  Market  Street, 
Philadelphia,  Pennsylvania  19106  and  at 
the  Region  III  Office  of  the 
Environmental  Protection  Agency, 
attention:  James  Baker.  Esq.,  6th  and 
Walnut  Streets.  Philadelphia. 
Peimsylvania  19106.  A  copy  of  the 
consent  decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1714, 
10th  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  D.C.  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  include  a  check  in  the  amount  of 
$2.60  (SO.IO)  per  page  reproduction 
charge  payable  to  the  Treasurer  of  the 
United  States. 
F.  Henry  Habicht.  H 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

|FR  Doc  St-ZSOM  Filed  B-20-84.  •:4S  unj 
BILUNQ  COOC  441»-ei-« 


First  Modmcatton  To  Consent  Decree 
Pursuant  to  the  Qean  Water  Act;  City 
of  Sandpoint  and  the  State  of  Idaho 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  22, 1984  a  proposed 
First  Modification  to  the  Consent  Decree 
entered  on  November  12. 1981,  in  United 
States  v.  City  of  Sandpoint  and  The 
State  of  Idaho.  Civil  Action  No.  78-2095 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Idaho. 
The  November  12. 1981.  Consent  Decree 
required  the  City  of  Sandpoint  to,  inter 
alia,  employ  5  full-time  personnel  to 
operate  the  municipal  sewage  plant  and 
pump  stations,  insure  that  at  least  one  of 
the  five  operators  was  certified  by  the 
State  of  Idaho  as  a  "level  four"  operator, 
perform  specific  plant  maintenance  at 
intervals  specified  in  Appendix  A  to  the 
Decree,  comply  with  interim  effluent 
limitations  until  December  31, 1984,  at 
which  time  the  City  would  be  required 
to  comply  with  more  stringent 
limitations  contained  in  its  NPDES 
permit,  and  complete  construction  of 
improvements  to  the  City's  treatment 
plant  by  September  30  1984.  The 
proposed  First  Modification  to  the 
Consent  Decree  reduces  the  number  of 
plant  operators  required  from  five  to 
four,  defers  the  requirement  for  a  "level 
four"  operator  until  March  15, 1985  the 
date  upon  which  the  upgraded  treatment 
facilities  are  expected  fo  be  in  full 
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operation,  revises  maintenance 
requirements,  extends  the  date  for 
completion  of  the  upgraded  treatment 
facilities  to  November  30,  1984,  extends 
the  date  for  final  compliance  with  the 
City's  NPDES  permit  until  March  15, 
1985,  and  provides  for  stipulated 
penalties  in  varying  amounts  for  any 
failures  by  the  City  to  comply  with  the 
provisions  of  the  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  First  Modification  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  D.C.  20530  and 
should  refer  to  United  States  v.  The  City 
of  Sandpoint  and  The  State  of  Idaho.  DJ 
Reference  90-5-1-1-1114.^. 

The  proposed  First  Modification  to  the 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Federal  Building.  550  West  Fort  Street, 
Boise,  Idaho,  and  at  the  Region  X  Office 
of  the  Environmental  Protection  Agency. 
1200  6th  Avenue,  Seattle,  Washington. 
Copies  of  the  proposed  First 
Modification  to  the  Consent  Decree  may 
be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1521,  9th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  First  Modification  to  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
City  of  Sandpoint  and  The  State  of 
Idaho.  DJ  Reference  90-5-1-1-1114A, 
and  include  a  check  in  the  amount  of 
$2.80  (0.10  per  page  reproduction  charge) 
payable  to  the  United  States  Treasury. 
F.  Henry  Habicht  II, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health; 
Meeting 

Notice  is  hereby  given  that  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health, 
established  under  section  1-5  of 


Executive  Order  12196  of  February  26, 
1980,  published  in  the  Federal  Register 
February  27,  1980  (45  FR  12769),  will 
meet  on  October  10,  1984,  starting  at 
10:00  am.  in  Room  C2318,  of  the  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue,  NW., 
Washington.  D.C.  The  meeting  will  be 
open  to  the  public. 

The  agenda  provides  for 
I.  Call  10  Order 
II  Approval  of  Minutes  of  last  meeting 

III.  Election  of  Vice  Chairman 

IV.  Announcements 

A.  Reappointments 

B.  39th  Annual  Federal  Safety  and  Health 
Conference 

V.  Medical  Records  Retention  system 

VI.  Reports: 

A.  Interdisciplinary  Committee  on  Fleet 
Safety 

B.  Interdisciplinary  Committee  on  Hazard 
Abatement 

C.  Interdisciplinary  Committee  on 
Education 

D.  President's  3%  Reduction  Goal 

VII.  Proposed  change  to  FACOSHs  Articles 
of  Organization 

VIII.  New  Business 

IX.  Adjournment 

The  Council  welcomes  written  data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 
agenda  items.  All  such  submissions 
received  by  close  of  business  October  5, 
1984,  will  be  provided  to  the  members  of 
the  Council  and  included  in  the  record 
of  the  meeting. 

The  Council  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  orally  address  the 
Council  at  the  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  October  5. 1984.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  appearance  will  be 
made,  a  short  summary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
Advisory  Council  should  be  addressed 
to  John  E.  Plummer.  Director,  Office  of 
Federal  Agency  Programs,  Department 
of  Labor.  OSHA,  Frances  Perkins 
Building.  200  Constitution  Avenue,  NW., 
Room  N3613,  Washington,  D.C.  20210, 
telephone  (202)  523-9329. 

Signed  at  Washington,  D.C.  this  18  day  of 
September  1984. 

Robert  .\.  Rowland, 

Assistant  Secretary. 

(FR  Doc.  84-25207  Filed  9-aM(4:  Mi  ami 


Office  of  Pension  and  Welfare  Benefit 
Programs 

(Prohibited  Transaction  Exemption  84-138; 
Exemption  Application  No.  D-5043  et  al.] 

Grant  of  Individual  Exemptions; 
Randall  W.  Smith,  M.D.,  A.P.C.,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

action:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 
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(b)  They  are  in  the  interesrts  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Randall  W.  Smith,  M.D..  A.P.C..  Defined 
Benefit  Pension  Plan  (the  Plan)  Located 
in  San  Diego,  California 

IProhibiled  Transaction  Exemption  84-138: 
Exemption  Application  No  D-5043) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
ttirough  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  proposed  lease  (the  Lease)  by 
the  Plan  of  a  six  acre  parcel  of 
unimproved  real  property  (the  Property) 
to  Randall  W.  Smith,  M.D.  and  Florence 
E.  Smith  (the  Smiths),  disqualified 
persons  with  respect  to  the  Plan;  (2)  the 
possible  purchase  by  the  Plan  of  the 
Smiths'  leasehold  interest  in  the 
Property  pursuant  to  the  terms  of  the 
Lease:  and  (3)  a  guarantee  by  the  Smiths 
to  the  Han  with  respect  to  the  future 
disposition  of  the  Property  by  the  Plan, 
provided  that  the  terms  of  such 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
receive  in  similar  transactions  with  an 
unrelated  party.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  13,  1984  at  49  FR  32278. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department. 
telephone  (202)  523-^671.  (This  is  not  a 
toll-free  number.) 

MJM  Investments.  Inc.  Money  Purchase 
Pension  Plan  and  Defined  Benefit  Trust 
(the  Plans)  Located  in  Los  Altos, 
California 

[Prohibited  Transaction  Exemption  84-139; 
Exemption  Application  No.  0-5232] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  sale  by  the  Plans  of  a  parcel  of 
Ti^al  property  (the  Property)  located  in 
Los  Altos  Hills,  California,  to  John  and 
Susan  J.  Barbour  (the  Barbours)  for 


'  Since  Dr.  Smith  i«  the  sole  shareholder  of 
Riindall  W.  Smith,  A.P.C  and  the  only  participant 
in  the  Plan  are  Dr.  Smith  and  Florence  E,  Smith.  hi» 
wife,  there  is  no  jurisdiction  under  Title  I  of  the 
Employee  Retirement  Income  Security  Act^f  197* 
{the  Act),  pursuant  to  »  C3TI  2510.3-3(c)(J). 
However,  there  is  jurisdiction  under  Title  H  of  the 
Act  pursuant  to  section  4975  of  the  Code 


$330,000.  provided  this  amount  is  not 
less  than  the  fair  market  value  of  the 
Property  at  the  time  of  the  sale;  and  (2J 
the  extension  of  credit  by  the  Plans  to 
the  Barbours  in  connection  with  the 
sale,  under  the  terms  described  m  the 
notice  of  proposed  exemption,  provided 
such  terms  are  not  less  favorable  to  the 
Plans  than  those  obtainable  in  an  arm's- 
length  transaction  w^ith  an  unrelated 
party  at  the  time  of  the  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  14,  1984  at  49  FR  32477. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Money  Purchase  Pension  Plan  of 
Charles  C.  Osbom.  M.D..  Inc.  (the  Plan) 
Located  in  Verdugo  City.  California 

IProhibited  Transaction  Exemption  84-140: 
Exemption  Application  No.  D-5306] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  of  $62,000  on  October  1, 1983 
by  the  Plan  to  Kathleen  Eason  and 
David  Anthony  Yaniro  (the  Borrowers), 
to  enable  the  Borrowers  to  purchase 
certain  property  from  Dr.  Charles  C. 
Osbom,  under  the  terms  described  in 
the  notice  of  proposed  exemption, 
provided  the  terms  of  the  loan  were  not 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  of  the  loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  13,  1984  at  49  FR  32283. 

Effective  Date:  This  exemption  is 
effective  October  1, 1983. 

For  Further  Information  Contact:  Gary 
H.  Lefkov^tz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Dalton  Obstetrics  &  Gynecology,  P.C. 
Money  Purchase  Pension  Plan  and 
Dalton  Obstetrics  k  Gynecology.  P.C, 
ProBt  Sharing  Plan  (the  Plans)  Located 
in  Oahoo.  Georgia 

[Prohibited  Transaction  Exemption  84-141; 


Exemption  Application  No.  D-535S  and  D- 
535»j 

Exemption 

The  restrictions  of  sections  406(a;  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  of  a  certain  parcel  of  real 
property  (the  Property)  by  the 
individually  directed  accounts  (the 
Accounts)  of  J.  Larry  Sanders,  M.D.  .in 
the  Plans  to  Dr.  Sanders,  a  trustee  of  the 
Plans,  at  the  higher  of  (a)  The  appraised 
fair  market  value  of  the  Property  or  (b) 
the  total  expenditures  incurred  by  the 
Accounts  in  connection  with  the 
acquisition  and  holding  of  the  Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  13,  1984  at  49  FR  32284 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 
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(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transactions  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  18th  day 
of  September  1984. 

ElUott  I.  Daniel. 

Acting  Assistant  Administrator  for  Fiduciary 
Standards.  Office  of  Pension  and  Welfare 
Benefit  Programs.  U.S.  Department  of  Labor 

|FR  Doc.  84-25186  Filed  9-20-84:  8:45  am) 
BILUNQ  COOC  4S10-M-4I 


(Application  No.  D-3450) 

Proposed  Exemptions;  Southmark 
Realty  Advisers,  Inc. 

agency:  Pension  and  Welfare  Benefit 
Programs.  Labor. 

action:  Notice  of  Proposed  Exemptions. 


summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue.  NW.,  Washington 
D.C.  20216,  ' 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)f2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Southmark  Realty  Advisers,  Inc. 
(Southmark)  Located  in  Dallas,  Texas 

(Application  No.  D-3450] 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28,  1375). 

Section  I — Exemption  for  Certain 
Transactions  Involving  the  Purchase  and 
Sale  of  Units  of  the  Funds 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  section 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply  to  the  purchase  and  sale 
of  units  of  the  Funds  between 
Southmark  and  an  employee  benefit 
plan  that  is  participating  in  the  Fund 
(Participating  Plan)  where  Southmark 
provides  or  will  provide  investment 
management  services  and  therefore  is  or 
will  be  a  fiduciary,  provided  that: 


(a)  Each  purchase  and  sale  is 
authorized  in  writing  by  a  fiduciary  of  a 
Participating  Plan  who  is  independent  of 
Southmark  and  any  of  its  affiliates; 

(b)  Not  more  than  5  percent  of  a 
Participating  Plan's  assets  are  invested 
in  the  Fund;  and 

(c)  The  applicable  conditions  set  forth 
in  Section  V  of  this  exemption  are  met. 

Section  II — Exemption  for  Certain 
Transactions  Involving  Collective 
Investment  Funds  Sponsored  by 
Southmark 

(a)  General  Exemption.  The 
restrictions  of  sections  406(a).  406(b)(2) 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  V  are 
met. 

(1)  Transactions  Between  Parties  in 
Interest  and  the  Funds.  Any  transaction 
between  a  party  in  interest  with  respect 
to  a  Participating  Plan  and  the  Fund,  or 
any  acquisition,  sale,  leasing  or  holding 
by  the  Fund  of  employer  securities  or 
employer  real  property,  if  at  the  time  of 
the  transaction,  acquisition,  sale,  lease 
or  holding — 

(A)  The  party  in  interest  is  not 
Southmark  or  one  of  its  affiliates,  and 

(B)  The  interest  of  the  Participating 
Plan  together  with  the  interests  of  any 
other  plans  maintained  by  the  same 
employer  or  employee  organization  in 
the  Fund  does  not  exceed  10  percent  of 
the  total  of  all  assets  in  the  Fund. 

(2)  Acquisitions.  Sales,  Leasing  or 
Holding  of  Employer  Securities  and 
Employer  Real  Property. 

(A)  Except  as  provided  in 
subparagraph  (B)  of  this  paragraph,  any 
acquisition,  sale,  leasing  or  holding  of 
employer  securities  or  employer  real 
property  by  the  Fund  which  does  not 
meet  the  requirements  of  paragraph 
(a)(1)  of  this  Section  II.  if  no  commission 
is  paid  to  Southmark  or  to  any  affiliate 
of  Southmark  or  the  employer  in 
connection  with  the  acquisition  or  sale 
of  employer  securities  or  the  acquisition, 
sale  or  lease  of  employer  real  property, 
and 

(i)  In  the  case  of  employer  real 
property — 

(aa)  Each  parcel  of  employer  real 
property  and  the  improvements  thereon 
held  by  the  Fund  are  suitable  (or 
adaptable  without  excessive  cost)  for 
use  bji^different  tenants,  and 

(bb)  The  employer  real  property  of  the 
Fund  that  is  leased  or  held  for  lease  to 
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others,  in  the  aggregate,  is  dispersed 
geographically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  Southmark  nor  any  of  its 
affiliates  is  an  affiliate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

(1)  The  Fund  owns  the  obligation  at 
the  time  the  Participating  Plan  acquires 
an  interest  in  the  Fund,  and  interests  in 
the  Fund  are  offered  and  -redeemed  in 
accordance  with  valuation  procedures 
of  the  Fund  applied  on  a  uniform  or 
consistent  basis,  or 

(2)  Immediately  after  acquisition  of 
the  obligation  by  the  Fund:  (AA)  Not 
more  than  25  percent  of  the  aggregate 
amount  of  obligations  issued  in  the  issue 
and  outstanding  at  the  time  of 
acquisition  is  held  by  a  Participating 
Plan,  and  (BB)  at  least  50  percent  of  the 
aggregate  amount  of  obligations  issued 
in  the  issue  and  outstanding  at  the  time 
of  acquisition  Is  held  by  persons 
independent  of  the  issuer.  Southmark. 
its  affiliates  and  any  Fund  maintained 
by  Southmark  or  its  affiliates  shall  be 
considered  to  be  persons  independent  of 
the  issuer  if  Southmark  is  not  an  affiliate 
of  the  issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 
plan  (as  defined  in  section  407(d)(3|  of 
the  Act),  the  exemption  provided  in 
subparagraph  (A)  of  this  paragraph  shall 
be  available  only  if.  immediately  after 
the  acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which 
Southmark  or  its  affiliate  has  investment 
discretion  does  not  exceed  10  percent  of 
the  fair  market  value  of  all  the  assets  of 
the  Participating  Plan  with  respect  to 
which  Southmark  or  its  affiliate  has 
investment  discretion. 

(C)  For  the  purposes  of  the  exemption 
contained  in  subparagraph  (A)  of  this 
paragraph,  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to.  a  person  who  is  a  party  in 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)  (E), 
(G).  (H)or(I)oftheAct. 

(b)  Special  Exemptions.  The 
restrictions  of  section  406(a)  and  section 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  shall 
not  apply  to  the  transactions  described 
below  if  the  conditions  of  Section  V  are 
met. 


(1)  Certain  Leases  and  Goods.  The 
furnishing  of  goods  to  the  Fund  by  a 
party  in  interest  with  respect  to  a 
Participating  Plan  or  the  leasing  of  real 
property  owned  by  the  Fund  to  such 
party  in  interest  and  the  incidental 
furnishing  of  goods  to  such  party  in 
interest  by  the  Fund,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Fund  in 
connection  with  real  property  owned  by 
the  Fund, 

(B)  The  party  in  interest  ig  not 
Southmark.  any  affviiate  of  Southmark, 
or  another  Fund,  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Fund  with  the  same 
party  in  interest,  or  any  affiliate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Fund  on  the  most 
recent  valuation  date  of  the  Fund  prior 
to  the  transaction. 

(2)  Management  of  Real  Property. 
Any  services  provided  to  the  Fund  by 
Southmark  or  by  an  affiliate  of 
Southmark  in  connection  with  the 
management  of  the  real  property  owned 
by  the  Fund,  if: 

(A)  The  compensation  paid  to 
Southmark  or  its  affiliate  does  not 
exceed  the  compensation  charged  by 
qualified,  unaffiliated  persons  for 
performing  similar  services  in  the  area 
in  which  the  Fund  property  is  located; 
and 

(B)  The  provision  of  such  services  and 
the  fees  paid  are  negotiated,  approved 
and  monitored  by  a  majority  of  the 
independent  Fund  trustees  (the 
Independent  Trustees). 

(3)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services,  facilities  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
owned  by  the  Fund  to  a  party  in  interest 
with  respect  to  a  Participating  Plan,  if 
the  services,  facihties  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public. 

[c]Mrokerage  Fees.  The  restrictions  of 
section  406  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  shall  not  apply 
to  any  services  provided  to  the  Fund  by 
Southmark  or  by  an  affiliate  of 
Southmark  in  connection  with  the 
acquisition  or  gale  by  the  Fund  of  real 
property,  if: 

(1)  The  commission  paid  to  Southmark 
or  its  affiliate  either  by  the  Fund  or  a 
third  party  seller  does  not  exceed  the 


commission  that  would  be  paid  to  an 
unrelated  third  party  in  an  arm's-length 
transaction;  and 

(2)  The  provision  of  such  services  and 
the  commissions  paid  by  the  Fund  are 
negoitiated,  approved  and  monitored  by 
a  majority  of  the  Independent  Trustees! 

Section  III — Excess  Holding  Exemption 
For  Participating  Plans 

The  restrictions  of  sections  406(a)  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  securities 
or  qualifying  employer  real  property 
(other  than  through  the  Fund)  by  a 
Participating  Plan  if — 

(a)  The  acquisition  or  holding 
contravenes  the  restrictions  of  sections 
406(a)(1)(E),  406(a)(2)  and  407(a)  of  the 
Act  solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  the  Fund, 

(b)  The  requirements  of  either 
paragraph  (a)  (1)  or  (2)  of  Section  II  of 
this  exemption  are  met,  and 

(c)  The  applicable  conditions  set  forth 
in  Section  V  of  this  exemption  are  met. 

Section  IV — Transactions  With  Persons 
Who  Are  Parties  in  Interest  With 
Respect  to  a  Participating  Plan  Solely  by 
Virtue  of  Being  Certain  Service 
Providers  or  Certain  Affiliates  of  Service 
Providers 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  code  shall  not  apply  to  any 
transaction  between  the  fund  and  a 
person  who  is  a  party  in  interest  with 
respect  to  a  Participating  Plan  that  has 
an  interst  in  the  Fund,  if — 

(a)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  soley  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act,  or  both  ,  and  the  person 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 
to  the  investment  of  the  Participating 
Plan's  assets  in,  or  held  by,  the  Fund- 

(b)  The  person  is  not  southmark  or 
any  affiliate  thereof;  and 

(c)  The  person  is  a  party  in  interest 
with  respect  to  a  Participating  Plan, 
which  Participating  Plan's  interest  in. the 
Fund,  together  with  the  interest(8)  held 
by  any  other  plans  maintained  by  the 
same  employer  or  employee 
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oi^ganization.  does  not  exceed  20  percent 
of  ttw  total  assets  fb  the  Fund. 

Section  V — General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  that  consent  of  Southmark  or  its 
afRliate,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Fund  than  the 
terms  genwally  available  in  arm's-length 
transactions  between  unrelated  parties. 

(b)  Southmark  or  its  a^iliate 
maintains  for  a  period  of  six  years  from 
the  date  of  the  transaction  the  records 
necessary  to  enable  the  persons 
described  in  subsection  (c)  of  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Southmark  or  its 
affiliate,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  subsection  (c)  below. 

{c)(l)  Except  as  provided  in  paragraph 
(2)  below  and  notwithstanding  any 
previsions  of  subsections  (a)(2)  and  (b) 
of  section  503  of  the  Act,  the  records 
referred  to  in  subsection  (b)  of  this 
section  are  unconditionally  available  at 
their  customary  location  for 
examination  during  normal  business 
hours  by: 

(A)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Fund  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  above 
shall  be  authorized  to  examine  trade 
secrets  of  Southmark  or  its  affiliates,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  VI— Defintions  and  General 
Rules 

For  purposes  of  this  exemption. 


(a)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative  of.  or  partners  in  any  such 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

For  the  purposes  of  this  subsection 
(a),  the  term  "affiliate"  shall  not  be 
limited  to  persons  or  entities  that  are  in 
existence  on  the  effective  date  of  this 
exemption. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  pralicies  of  a 
person  other  than  an  individual. 

(c)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(d)  The  term  "Fund"  means  any 
collective  investment  fund  that  is 
currently  managed  by  Southmark  or  its 
affiliates  and  any  collective  investment 
fund  that  may  hereafter  be  established 
and  managed  by  Southmark  or  its 
affiliates,  provided  that  in  all  materia) 
respects  such  Funds  will  be  similar.  The 
term  "Funds  '  shall  mean  all  of  the 
collective  investment  funds. 

(e)  The  time  as  of  which  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  any  acr  jisition  is 
made,  on  or  after  the  date  of  granting  of 
this  exemption,  or  a  renewal  that 
requires  the  consent  of  the  Fund  occurs 
on  or  after  the  date  of  granting  of  this 
exemption,  and  the  requirements  of  this 
exemption  are  satisfied  at  the  time  the 
transaction  is  entered  into  or  renewed, 
respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 
holding  of  the  property  so  acquired. 
Notwithstanding  the  foregoing,  this 
exemption  shell  cease  to  apply  to  a 
transaction  or  holding  exempt  by  virtue 
of  Section  11(a)(1)  and  IV  at  such  time  as 
the  interest  of  any  Participating  Plan 
exceeds  the  percentage  interest 
limitations  of  Sections  11(a)(1)  and  IV 


respectively,  unless  no  portion  of  such 
excess  results  from  the  purchase  of  an 
additional  interest  in  the  Fund  by  such 
Participating  Plan.  For  this  purpose, 
purchases  do  not  include  the 
reinvestment  of  Fund  earnings.  Nothing 
in  this  subsection  (e)  shall  be  construed 
to  exempt  a  transaction  entered  into  by 
the  Fund  which  becomes  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become 
prohibited  but  for  this  exemption. 

(f)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Fund  as  its  prop>ortionate 
interest  in  the  total  assets  of  the  Fund  as 
calculated  on  the  most  recent  preceding 
valuation  date  of  the  Fund. 

(g)  The  terra  "Independent  Trustee" 
means  a  party  who:  (1)  Is  not  otherwrise 
affiliated  with  the  Fund's  investment 
manager,  broker  or  property  manager, 
(2)  is  not  a  fiduciary  of  any  Participating 
Plan,  (3)  is  not  subject  to  the  authority  or 
control  of  the  Fund's  investment 
manager,  broker  or  property  manager  or 
their  affiliates,  and  (4)  has 
acknowledged  in  writing  his  or  her 
acceptance  of  the  fiduciary  obligations 
and  agreed  not  to  participate  in  any 
decision  with  respect  to  any  transaction 
in  which  the  Independent  Trustee  has  an 
interest  that  might  affect  his  or  her  best 
judgment. 

Preamble 

On  )uly  25, 1980,  the  Department 
published  a  class  exemption.  Prohibited 
Transaction  Exemption  (PTE)  80-51,  (45 
PR  49709),  which  permits  collective 
investment  funds  that  are  maintained  by 
banks  and  in  which  employee  benefit 
plans  participate  to  engage  in  certain 
transactions  provided  that  specified 
conditions  are  met.  The  transactions  for 
which  the  applicant  has  requested  relief 
are  similar  to  those  which  are  the 
subject  of  PTE  80-51. 

The  Department  stated  in  PTE  80-51 
that  a  comment  had  been  received  to  the 
proposed  class  exemption  requesting 
that  it  be  amended  to  apply  to  collective 
investment  funds  that  are  not 
maintained  by  banks.  Rehef  was 
granted  for  bank  collective  investment 
funds  because,  among  other  reasons, 
s'ich  funds  are  regulated  by  other 
governmental  agencies  and  constitute  a 
well-defined  class  of  funds.  In  the  case 
of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  found  that  the  record  was 
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insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  dass 
covered  by  such  broad  rehef.  As  a 
result,  the  Department  stated  that  it 
could  not  make  the  required  statutory 
findings  for  such  relief,  and  that  relief 
for  non-bank  maintained  collective 
investment  funds  should  be  dealt  with 
on  an  individual  rather  than  a  class 
basis. 

On  March  13, 1984,  the  Department 
granted  class  relief  (PTE  84-14,  49  FR 
9494)  for  a  number  of  transactions 
where  the  subject  plan  assets  were 
under  the  management  of  a  qualified 
professional  asset  manager  (QPAM) 
which  is  independent  of  the  parties  in 
interest  with  whom  it  will  deal. 
Southmark  has  reviewed  the  terms  of 
this  class  exemption  and  represents  that 
neither  Southmark  itself  nor  its  affiliates 
qualify  as  a  QPAM  as  defined  by  that 
exemption. 

Summary  of  Facts  and  Representations 

1.  Southmark,  a  Texas  corporation 
with  its  principal  offices  in  Dallas. 
Texas,  was  formed  in  1982  for  the 
purpose  of  managing  and  operating  real 
estate  investments  owned  by  the  Funds 
described  herein.  It  is  an  investment 
advisor  that  is  registered  under  the 
Investment  Advisors  Act  of  1940. 
Southmark  is  a  wholly-owned 
subsidiary  of  Southmark  Corporation,  a 
Georgia  corporation  with  assets  of 
approximately  $458,000,000  and 
shareholders'  equity  exceeding 
8149,000,000  as  of  June  30, 1982. 

Neither  Southmark  nor  any  of  its 
affiliates  currently  acts  as  an  investment 
manager  or  advisor  of  any  pension  plan 
or  other  entity  that  is  a  potential 
investor  in  the  Funds.  If  Southmark  or 
an  affiliate  does  become  an  investment 
manager  or  advisor  of  a  potential 
investor  to  the  Funds,  it  will  not  in  such 
fiduciary  capacity  place  managed  assets 
or  give  investment  advice  to  such 
potential  investor  to  purchase  units  in 
the  Funds.  An  affiliate  of  Southmark  had 
previously  acted  as  a  general  partner  in 
a  real  estate  limited  partnership  that 
was  intended  to  have  as  limited 
partners  pension  plans  and  other 
entities  that  would  have  been  potential 
investors  in  the  Funds.  While  this 
limited  partnership  did  not  commence 
investment  activities  and  was 
terminated,  Southmark  expects  that  it  cr 
an  affiliate  may  in  the  future  again  act 
as  a  general  partner  in  a  similar 
investment  vehicle.  If  Southmark  or  an 
affiliate  does  act  as  general  partner  in  a 
similar  investment  vehicle,  it  will  not 
invest  any  of  the  investment  vehicle's 
assets  in  the  Funds.  Similarly,  it  will  not 
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cause  the  Funds  to  invest  in  such 
investment  vehicle. 

2.  The  first  Fund.  Southmark  Realty 
Investors  Equity  Fund-I  (Fund-I)  will 
offer  tax  exempt  entities,  principally 
Participating  Plans,  a  vehicle  whereby 
they  can  make  equity  investments  in  a 
large  (initially  at  least  $20,000,000] 
diversified  portfolio  of  improved  real 
property.  Southmark  expects  to  organize 
additional  Funds  with  substantially  the 
same  terms  and  conditions  as  Fund-I. 

3.  Fund-I  will  be  organized  in  the  form 
of  a  group  trust  as  defined  in  Rev.  Rul. 
81-100.  IRB 1981-13,  32.  Each  investor 
must  be  an  employee  benefit  trust 
exempt  from  tax  under  section  501(a)  of 
the  Code  as  a  trust  qualified  under 
section  401(a)  of  the  Code  and  must 
have  total  net  assets  of  at  least 
$10,000,000.  Each  investing  plan  must 
also  represent,  in  accordance  with 
Federal  securities  law,  that  its 
investment  in  Fund-I  (or  in  any 
subsequent  Fund)  constitutes  no  more 
than  5  percent  of  the  plan's  total  assets. 
Pursuant  to  the  proposed  subscription 
agreement.  Fund-I  will  be  adopted  as 
part  of  each  Participating  Plan.  Interests 
in  Fund-I  will  be  evidenced  by  units  of 
beneficial  interest.  Fund-I  will  receive 
income  from  the  properties  in  which  it 
invests  and  pass  through  the  entire 
amount  thereof,  less  expenses,  to  the 
Participating  Plans. 

4.  Fund-I  will  be  a  closed-end  fund 
with  a  minimum  Capitalization  of 
$20,000,000  and  a  maximum  of 
$100,000,000.  The  price  per  unit  will  be 
$500,000  and  the  minimum  purchase  will 
be  two  units. '  The  offering  period  for 
Fund-I  units  will  commence  at  a  future 
date  as  yet  unspecified.  If  Southmark 
participates  in  the  placement  of  Fund-I 
units,  no  commissions  or  fees  will  be 
paid  to  Southmark  for  such  services.  No 
investments  will  be  made  by  Fund-I 
until  subscriptions  for  units  have 
reached  $20,000,000.  Subscription 
proceeds  received  during  the  offering 
period  will  be  held  by  a  bank  or  trust 
company  and  invested  in  short  term 
securities  (other  than  securities  issued 
by  Southmark  or  its  affiliates).  If  Fund-I 
does  not  receive  the  minimum  amount  of 
subscriptions  within  the  offering  period, 
if  will  refund  all  subscription  proceeds. 
plus  interest,  as  soon  as  practicable.  The 
offering  memorandum  by  which 
interests  in  Fund-I  will  be  offered  to 
employee  benefit  plans  which  are 
potential  investors  will  describe  the 
management,  operation,  investment 
objectives  and  income  tax  consequences 


of  Pund-I  and  tha  compensation 
received  by  Soatfamarii  and  iti  affiliates. 
The  offering  minnriinHiiiw  will  be 
provided  to  tha  appropriate  plan 
fiduciary  prior  to  auch  plan's  investment 
inPund-L 

5.  Fund-I  will  have  a  definite  term 
which  will  expire  approximately  10 
years  after  it  becomes  operational 
unless  shortened  or  lengthened  by  the 
consent  of  investors  owning  at  least  60 
percent  of  the  outstanding  units  of  Fund- 
I.  On  the  expiration  of  this  term,  the 
Trustees  will  liquidate  the  remaining 
assets  and  distribute  the  net  proceeds  to 
Fund-I  investors.  As  required  by  Rev. 
Rul.  81-loa  the  interest  of  any 
Participating  Plan  in  Fund-I  is  not 
transferable  or  assignable  to  third 
parties.  Plan  fiduciaries  desiring  to 
invest  assets  in  Fund-1  will  be  fully 
advised  that  only  long-term  investment 
in  Fund-I  should  be  considered.  If  a 
Participating  Plan  wishes  to  dispose  of 
its  investment  it  may  apply  to  the 
Trustees  for  redemption  of  its  units 
begirming  approximately  three  (3)  years 
after  the  close  of  the  offering  period. 
Redemption  will  be  made  at  the  unit 
values  as  of  the  valuation  date 
preceding  the  dale  on  which  redemption 
occurs.  Redemption  may  take  up  to  30 
months  at  the  discretion  of  Southmark. 
In  addition.  Participating  Plans  may 
acquire  additional  units  in  Fund-I  from  a 
redeeming  plan.*  A  Participating  Plan 
seeking  to  purchase  such  additional 
units  will  make  a  cash  contribution  to 
Fund-I  equal  to  the  redemption  value  of 
the  units  to  be  redeemed. 

6.  The  Fund-I  Group  Trust  Agreement 
provides  for  seven  Trustees  initially.  At 
least  four  of  the  initial  Trustees  (and  at 
all  times  a  majority  of  the  Trustees)  will 
be  unaffiliated  wnth  Southmaric  or  its 
affiliates  (Independent  Trustees).  Those 
persons  selected  by  Southmark  to  be 
Independent  Trustees  will  have 
substantial  real  estate  or  economics 
experience  and  have  held  either  a  senior 
executive  or  academic  position  in  one  of 
these  fields.  In  the  event  that  one  or 
more  of  the  Independent  Trustees 
resigns  or  otherwise  ceases  to  serve  in 
such  capacity,  those  remaining 
Independent  Trustees  must  select  a 
successor  Independent  Trustee(s).  If  at 
any  time  there  are  no  remaining 


'  If  a  potential  Participating  Plan i  aiseti  are  leti 
than  $2a000,000.  the  S  percent  plan  aatel  mvestmenl 
limit  will  control.  Such  plan  would,  at  Southmark'i 
ditcretion.  be  permitted  to  purcha»e  a  iingie 
S500.000  unit. 


'  The  Department  would  note,  however,  that 
Section  1(b)  of  the  propoeed  exemption  would  lunit 
the  availability  of  relief  to  aituationi  where  a 
Participating  Plan'i  Inveetment  doei  not  exceed  S 
percent  of  its  aaaets.  Additionally,  the  relief  under 
Sectioni  11(a)  and  IV  it  hmiled  to  where  a 
Participating  Plant  Invettmeni  (together  with  the 
inveatnient  of  any  plan  tpoiuored  by  the  tame 
employer  or  employee  organization)  does  not 
exceed  10  percent  or  20  percent  respectively  of  all 
assett  in  the  Fund 


37194  Federal  Regigter  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Notices 


Independent  Trustees,  the  successor 
Independent  Trustees  will  be  selected 
by  a  majority  of  the  Trustees  then  in 
office.  Neither  Southmark  nor  its 
affiliates  will  have  any  authority  to 
remove  the  Independent  Trustees.  Under 
the  Fund-I  Group  Trust  Agreement,  any 
Trustee  can  be  removed  only  by  the  vote 
or  consent  of  the  Participating  Plans 
holding  60  percent  or  more  of  the 
outstanding  units.  Compensation  for 
services  to  Fund-I  by  the  Independent 
Trustees  will  be  calculated  under  a 
formula  contained  in  the  Group  Trust 
Agreement  ($20,000  per  year  plus  $1,000 
for  each  meeting  in  excess  of  10 
meetings  per  year).  After  five  years,  the 
fees  will  increase  in  proportion  to  the 
annual  increase  in  the  Consumer  Price 
Index  for  the  prior  year.  To  insure  that 
the  Independent  Trustees  understand 
their  role  and  accept  their  fiduciary 
obligations,  the  applicant  agrees  that  it 
will  cause  each  Independent  Trustee  to 
acknowledge  in  writing  his  or  her 
acceptance  of  the  fiduciary 
responsibilities  that  an  Independent 
Trustee  will  incur.  This  written 
acknowledgement  will  include  a 
statement  that  an  Independent  Trustee 
will  not  participate  in  any  decision  with 
respect  to  any  transaction  in  which  the 
Independent  Trustee  has  an  interest 
which  might  affect  his  or  her  best 
judgement. 

7.  None  of  the  Trustees  nor  any  of  the 
employees,  officers  or  directors  or 
shareholders  of  Southmark  will  own 
equity  interests  in  Fund-I.  Also,  there 
are  no  interlocking  directorships 
involved,  that  is,  none  of  the' individual 
Trustees  nor  any  of  the  employees, 
officers,  directors  or  shareholders  of 
Southmark  serve  as  fiduciaries  of  the 
Participating  Plans,  or  as  directors  or 
officers  of  the  sponsors  of  such  plans. 

8.  Southmark's  duties  as  investment 
manager  of  Fund-I  will  include  the 
management  and  operation  of  Fund-I 
and  the  acquisition  and  disposition  of 
all  properties  on  behalf  of  Fund-I.  For  its 
services  as  investment  manager, 
Southmark  will  be  paid  a  fee  of  1.2 
percent  per  annum  of  the  aggregate 
purchase  price  of  units  subscribed  for  in 
Fund-I  for  a  period  ending  with  the 
earlier  of  the  following  two  events — 
either  the  subscription  to  a  percentage 
as  stated  in  Fimd-I  documents  or  the 
third  anniversary  of  the  last  day  of  the 
offering  period  for  such  fund.  On  the 
expiration  of  the  earlier  of  the  two 
periods.  Southmark  will  be  paid  a  fee  of 
1.2  percent  jjer  annum  of  the  net  asset 
value  of  Fund-I  as  of  December  31  of  the 
prior  year.  For  the  purposes  of  this  net 
asset  value  computation: 


(a)  Properties  will  be  valued  on  the 
basis  of  the  most  recent  appraised  value 
determined  by  an  independent 
appraiser,  or  if  any  properties  have  not 
theretofore  been  appraised,  such 
properties  shall  be  valued  at  cost;  and 
(b)  all  other  assets  of  Fund-I  shall  be 
valued  at  fair  market  value  as  of  fee 
computation  date. 

9.  Southmark  proposed  to  have  its 
affiliates  provide  real  estate  brokerage 
services  in  connection  with  properties 
purchased,  owned  or  sold  by  Fund-I. 
Brokerage  services  would  include 
screening,  qualifying,  soliciting  and 
negotiating  with  potential  sellers,  buyers 
and  lessees  of  properties  owned  or 
desired  by  Fund-I  and  negotiating  with 
actual  lessees  of  properties  owned  by 
Fund-1  that  desire  to  renew  their 
leases.'  The  appUcant  represents  that 
for  a  brokerage  firm  to  effectively 
represent  its  client  and  find  suitable 
sellers,  buyers  and  lessees,  that  firm 
must  first  expend  a  substantial  amount 
of  time,  effort  and  energy  to  learn  the 
investment  needs  and  criteria  of  the 
client.  It  is  further  represented  that 
many  firms  do  not  have  the 
sophistication  or  financial  capacity  to 
become  sufficiently  knowledgeable 
about  Fund-I's  affairs  in  the  anticipation 
of  possibly  earning  one  or  two  future 
brokerage  fees.  The  applicant  states  that 
Southmark's  affiliates  already  would 
have  the  necessary  level  of 
sophistication  and  knowledge  of  Fund- 
I's  needs  and  would  provide  it 
immediately  whenever  Fund-I  needed  it. 

10.  Southmark  would  also  proposed  to 
provide  real  property  management 
services  including  contracting  for 
property  maintenance  and  repair,  tenant 
supervision,  periodic  property 
inspection,  rent  collection,  bookkeeping 
and  lease  preparation.  Southmark 
believes  that  it  would  be  in  the  best 
interests  of  the  Participating  Plans  for  its 
affiliates  which  are  experienced 
property  managers  to  provide  property 
management  services  to  Fund-I.  Many 
unaffiliated  property  management 
companies  are  merely  independent  real 
estate  brokers  who  maintain  limited 
property  management  departments. 
Southmark  must  make  frequent 
demands  for  market  information, 
budgets  and  comparative  cost 
information  as  required  for  new  tenants. 
Slow  response  times  from  small 
unsophisticated  or  disinterested 
property  management  companies  would 
decrease  the  efficiency  of  the  operation 


•  However.  re«l  estate  brokerage  commissions 
will  oniy  be  earned  on  purchases  and  sales  of 
property  by  the  Pund.  See  paragraph  13  below  for  a 
discussion  of  leacing  commissions. 


of  Fund-I  and  therefore,  the  net  return  to 
the  Participating  Plans. 

11.  The  Independent  Trustees, 
however,  are  free  to  consider  any 
property  manager  or  real  estate  broker 
and  are  not  required  to  consider 
Southmark  or  an  affiliate  as  Ihe  first 
choice  for  any  particular  service.  In  the 
event  Southmark  or  an  affiliate  is 
chosen  to  perform  property  management 
and/or  real  estate  brokerage  services, 
all  such  transactions  between 
Southmark  or  its  affiliates  and  Fund- 1 
must  be  conducted  on  an  arm's-length 
basis  and  reflect  the  best  interests  of 
Fund-I.  Accordingly,  the  Independent 
Trustees  will  have  the  authority  and 
obligation  to  negotiate,  approve  and 
monitor  each  property  management  and 
brokerage  agreement.  Specifically,  the 
majority  of  the  Independent  Trustees 
must  approve  the  appointment  of 
Southmark  or  an  affiliate  as  a  real  estate 
manager  or  real  estate  broker  with 
respect  to  each  property,  and  must 
negotiate  and  approve  the  terms  of  each 
appointment,  including  the  term  of  any 
property  management  contract  or  real 
estate  brokerage  agreement  between 
Fund-I  and  Southmark  or  its  affiliates. 
The  Independent  Trustees  may  retain 
consultants  unrelated  to  Southmark  or 
its  affiliates  to  assist  in  carrying  out  the 
full  range  of  their  responsibilities 
including,  but  not  limited  to,  the 
gathering  of  information  and  presenting 
recommendations  upon  which  the 
Independent  Trustees  will  base  their 
decisions  regarding  the  terms  or 
compensation  schedules  of  such 
agreements.  The  compensation  paid  will 
not  exceed  that  charged  by  qualified, 
unaffiliated  persons  performing  similar 
services  for  similar  properties  in  the 
geographical  area  where  the  property  is 
located.  The  Independent  Trustees  will 
also  monitor  the  performance  standards 
negotiated  under  the  property 
management  and  real  estate  brokerage 
agreements  to  ensure  that  they  are 
adhered  to.  All  agreements  will  be 
"reasonable"  as  that  term  is  used  in 
section  408(b)(2)  of  the  Act  and  its 
accompanying  regulations,*  including 
the  ability  of  the  Independent  Trustees 
to  terminate  such  agreements. 

With  regard  to  property  management, 
in  accordance  with  what  the  applicant 
represents  is  standard  real  estate 
practice,  the  real  property  manager  will 
receive  a  fixed  percentage  of  the  rents 
from  the  property  plus  reimbursement 
for  direct  expenses.  In  determining  the 
percentage  of  rents  to  be  paid,  the 
Independent  Trustees  will  survey 
unrelated  management  firms  that 


•  29  CFR  25S0.408b-2,  42  FR  32388,  June  24, 1977. 
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manage  property  of  the  same  type  in  the 
area  in  which  the  property  is  located. 
Based  on  the  survey  and  on  their  own 
real  estate  expertise,  the  Independent 
Trustees  will  determine  the  rates  to  be 
paid  to  the  affiliated  properly  manager 
and  the  terms  of  the  management 
agreement. 

With  regard  to  brokerage 
commissions,  in  accordance  with  what 
the  applicant  represents  is  standard  real 
estate  practice,  such  commissions  will 
be  negotiated  and  approved  by  the 
Independent  Trustees  based  upon 
similar  commissions  for  similar 
properties  in  the  same  geographical  area 
and  also  based  upon  their  real  estate 
expertise.  Since  brokerage  commissions 
are  paid  by  the  seller  of  the  f  ubject 
property,  such  commissions  may  be  paid 
either  by  the  Fund  or  by  a  third  party, 
depending  upon  who  is  the  seller. 

12.  In  any  year  in  which  any  of  the 
Trustees  is  affiliated  with  Southmark  or 
in  which  Southmark  or  one  of  its 
affiliates  provides  property  management 
or  real  estate  brokerage  services,  the 
Independent  Trustees  will  review  the 
fee  arid/or  commission  structure  being 
charged  by  Southmark.  If  the 
Independent  Trustees  determine  that 
such  fees  and/or  commissions  are  (or 
are  likely  to  be)  greater  than  the  amount 
of  fees  and/or  commissions  being  paid 
to  investment  managers  of  other  income- 
producing  real  estate  funds  for  tax- 
exempt  investors,  then  the  Independent 
Trustees  must  cause  Southmark  to 
employ  an  independent  consultant  to 
review  each  of  the  fees  and/or 
commissions  being  paid  to  Southmark 
and  make  recommendations  for 
modification.  In  addition,  at  the  request 
of  Participating  Plans  holding  not  less 
than  60%  of  the  outstanding  units  of 
Fund-I  (but  not  more  often  than 
annually),  an  independent  consultant 
selected  by  the  investors  may  review 
the  management  fees  being  charged  by 
Southmark.  Any  such  consultant  report 
shall  be  circulated  to  each  Participating 
Plan.  No  statutory  or  administrative 
exemptive  relief  would  be  available  for 
the  receipt  of  any  fees  by  Southmark 
which  are  determined  to  be  in  excess  of 
reasonable  fees. 

13.  Finally.  Fund-I  may  not  pay 
Southmark  or  an  affiliate  leasing 
commissions  or  lease  renewal 
commissions,  regardless  of  whether 
Southmark  or  an  affiliate  is  hired  as  a 
real  property  manager,  a  real  property 
broker,  or  both.  The  applicant 
represents  that  such  commissions  are 
normally  paid  to  independent  property 
managers  and  brokerp.  Thus,  the 
applicant  represents  that  since 
independent  property  managers  and 
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brokers  usually  receive  lease 
commissions  and  lease  renewal 
commissions,  the  appointment  of 
Southmark  or  an  affiliate  as  property 
manager  or  broker  should  create  a 
benefit  to  the  Fund-I  in  addition  to  those 
described  above. 

14.  The  properties  in  which  Fund-I  will 
invest  will  be  leased  to  various  tenants 
which  may  include  employers  or  their 
affiliates  whose  plans  have  invested  in 
Fund-I.  persons  providing  services  to 
such  plans  and  fiduciaries  of  such  plans. 
While  any  given  lease  typically  would 
account  for  a  small  percentage  of  rental 
income  to  Fund-I.  and  the  participation 
of  a  party  in  interest  is  proportionately 
small,  it  would  be  necessary  without  an 
exemption  to  examine  every  prospective 
tenant  or  property  in  which  Fund-1  has 
an  interest  to  ascertain  whether  that 
tenant  is  a  party  in  interest  with  respect 
to  any  Participating  Plan.  The  applicant 
represents  that  the  end  result  of  the 
failure  to  grant  the  proposed  exemption 
could  be  the  denial  of  leases  to  qualified 
tenants  or  the  failure  to  purchase 
valuable  properties,  with  a 
commensurate  injury  to  the  Participating 
Plans. 

15.  Any  employees  benefit  plan  that 
considers  investment  in  Fund-I  will 
receive  a  copy  of  the  notice  of  pendency 
and  the  exemption  with  the  offering 
memorandum  and  an  accompanying 
letter  that  states  how  fees  and/or 
commissions  to  affiliated  property 
managers  and  brokers  will  be 
determined.  Neither  statutory  nor 
administrative  exemptive  relief  would 
be  available  for  the  receipt  of  any  fees 
and/or  commissions  by  an  affiUated 
property  manager  or  broker  that  are 
determined  to  be  in  excess  of 
reasonable  compensation. 

16.  Within  120  days  after  the  end  of 
each  fiscal  year,  each  Participating  Plan 
will  receive  from  the  Trustees  a  balance 
sheet,  profit  and  loss  statement,  and 
statement  of  change  in  financial  position 
of  Fund-I  as  prepared  by  a  certified 
public  accountant  who  is  unrelated  to 
Southmark  and  its  affiliates.  The 
Participating  Plans  will  also  receive  a 
statement  of  fees  and/or  commissions 
paid  to  Southmark.  Within  60  days  of 
the  end  of  each  quarter,  the  Trustees 
will  distribute  a  quarterly  balance  sheet 
and  a  statement  of  all  realty  purchased 
during  that  quarter.  From  time  to  time, 
the  Trustees  will  provide  whatever  other 
information  is  reasonably  requested  by 

a  Participating  Plan.  Appraisals  of  Fund- 
I  properties  will  be  made  at  least 
annually  by  independent  appraisers. 
These  appraisals  will  be  included  in  the 
above-described  annual  reports. 


17.  Fund-I  will  be  audited  annually  by 
an  independent,  national  accounting 
firm  and  the  Participating  Plans  will  be 
provided  with  reports  containing  the 
audited  financial  statements.  The 
independent  accountant  will  also:  (a) 
Recompute  Southmark's  investment 
management  fee  to  confirm  that  it  is  in 
compliance  with  the  investment 
management  agreement  (b)  perform  • 
reasonableness  tests  on  property 
management  fees  and  real  property 
brokerage  commissions  to  confirm  that 
these  fees  and/or  commissions  conform 
to  the  terms  of  the  respective  service 
contracts  and  agreements:  (c)  confirm 
all  aspects  of  sales  of  properties  to 
Fund-I;  and  (d)  perform  tests  to  ensure 
compliance  with  the  Act,  the  Code,  and 
any  apphcable  prohibited  transaction 
exemption.  Furthermore,  because 
Southmark  will  be  a  registered 
investment  advisor  under  the 
Investment  Advisors  Act  of  1940,  certain 
of  its  activities  and  operations  are 
regulated  by  the  Securities  and 
Exchange  Commission  and  subject  to 
periodic  examination. 

18.  It  is  contemplated  that  one  or  more 
additional  Funds  similar  to  Fund-I  will 
be  organized  from  time  to  time.  The 
Trustees  may  serve  in  the  same  capacity 
for  some  of  the  additional  Funds.  Other 
persons,  who  also  would  be  officers 
and/or  directors  of  Southmark  or  their 
affiliates,  may  also  be  appointed  as 
Trustees.  Southmark  will  be  the 
investment  manager  for  each  of  the 
additional  Funds  to  be  covered  by  the 
requested  exemption.  The  applicants 
state  that  such  additional  Funds  will,  in 
all  material  respects,  be  similar  to 
Fund-I. 

19.  In  summary',  the  applicant 
represents  that  the  subject  transactions 
meet  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  All  decisions  to  invest 
in  the  Funds  will  be  made  by 
knowledgeable  fiduciaries  of  large 
employees  benefit  plans  who  are 
unrelated  to  Southmark  or  its  affiliates 
on  the  basis  of  a  detailed  private 
placement  memoreindum  supplied  to 
them  prior  to  investment;  (b)  an 
independent  accountant  will  audit  the 
operation  of  the  Funds  on  an  annual 
basis;  (c)  Participating  Plans  will 
annually  be  provided  with  certian 
investment  performance  information;  (d) 
all  services  to  be  performed  by 
Southmark  and  its  affiliates  wdll  be 
subject  to  and  controlled  by  agreements, 
the  terms  of  which  (including  fees  and/ 
or  commissions]  will  be  disclosed  to 
investors  prior  to  initial  investment,  and 
negotiated,  approved  and  monitored  by 
the  Independent  Trustees;  and  (e)  each 
of  the  protections  provided  to  the 
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Participating  Plans  and  their 
participants  and  beneficiaries  by  PTE 
80-51  will  be  satisified  for  transactions 
involving  parties  in  interest  with  respect 
to  such  plans,  except  that  the  Funds  are 
privately  maintained. 

Notice  to  Interested  Persons:  Because 
all  plan  participants  and  beneficiaries 
whose  plans  participate  in  the  Funds 
could  conceivably  be  interested  persons, 
the  Department  has  determined  that  the 
only  practical  form  of  notice  is  by 
publication  in  the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
Paul  R.  Antsen  of  the  Department, 
telephone  (202)  523-6915.  [This  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 


that  each  application  accurately 
described  all  material  terms  of  the 
transactions  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C.,  this  18th  day 
of  September,  1984. 

Elliot  I.  Daniel, 

Acting  Assistant  Administrator  for  Fiduciary 
Standards.  Office  of  Pension  and  Welfare 
Benefit  Prcgrcms,  U.S.  Department  of  Labor. 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  $0-54] 

Final  Finding  of  No  Significant 
Environmental  Impact  Regarding 
Proposed  Amendment  to  Facility 
Operating  License  No.  R-81;  Union 
Carbide  Subsidiary  B,  Inc. 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  Amendment  to  Facility 
Operating  License  No.  R-81  for  the 
Union  Carbide  Subsidiary  B,  Inc.  (UCS) 
research  reactor  located  in  Sterling 
Forest.  New  York. 

The  amendment  will  renew  the 
Operating  License  until  June  30,  2000,  in 
accordance  with  the  licensee's 
application  dated  May  23. 1980,  as 
supplemented.  Opportunity  for  hearing 
was  afforded  by  the  Notice  of  Proposed 
Issuance  published  in  the  Federal 
Register  on  August  1, 1980  at  45  FR 
51320. 

Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings  or 
structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment,  the  Commission  concludes 
that  renewal  of  the  license  will  not 
result  in  any  significant  environmental 
impacts. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  of  this 
action  and  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement  for  the  proposed  action. 


Summary  of  Environmental  Impacts  As 
Described  in  the  Environmental 
Assessment 

The  proposed  action  would  authorize 
the  licensee  to  continue  operating  the 
reactor  in  the  same  manner  that  it  has 
been  operated  since  1961.  The 
environmental  impacts  associated  with 
the  continued  operation  of  the  UCS 
facility  are  discussed  in  an 
Environmental  Assessment  associated 
with  this  action.  The  Assessment 
concluded  that  continued  operation  of 
the  UCS  reactor  for  an  additional  16 
years  will  not  result  in  any  significant 
environmental  impacts  on  air,  water, 
land  or  biota  in  the  area,  and  that  an 
Environmental  Impact  Statement  need 
not  be  prepared.  These  conclusions 
were  based  on  the  following: 

(a)  The  excess  reactivity  available 
under  the  Technical  Specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding; 

(b)  The  expected  consequences  of  a 
broad  spectrum  of  postulated  credible 
accidents  have  been  considered, 
emphasizing  those  likely  to  cause  loss  of 
integrity  of  fuel-element  cladding.  The 
staff  performed  conservative  analyses  of 
the  most  serious  credible  accidents  and 
detemined  that  the  calculated  potential 
radiation  doses  in  unrestricted  areas  are 
small  fractions  of  10  CFR  Part  20 
allowable  doses; 

(c)  The  systems  provided  for  control 
of  radiological  effluents  can  be  operated 
to  ensure  that  releases  of  radioactive 

wastes  from  the  facility  are  within  the 

limits  of  10  CFR  Part  20  and  are  as  low 
as  is  reasonably  achievable  (ALARA); 
and 

(d)  The  licensee's  Technical 
Specifications,  which  provide  limiting 
conditions  for  the  operation  of  the 
facility,  are  such  that  there  is  a  high 
degree  of  assurance  that  the  facility  will 
be  operated  safely  and  reliably. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
license  renewal  dated  May  23. 1980.  as 
supplemented,  the  Environmental 
Assessment,  and  the  Safety  Evaluation 
Report  prepared  by  the  staff  (NUREG- 
1059). 

The  Environmental  Assessment  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW,  Washington.  D.C. 
20555.  A  copy  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  ATTENTION:  Director, 
Division  of  Licensing. 
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Copies  of  NUREG-1059  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Services 
Section,  Document  Management  Branch. 
Division  of  Technical  Information  and 
Document  Control,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  or  purchased  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda.  Maryland,  this  14th  day 
of  September  1964. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenbut. 

Director,  Division  of  Licensing. 

IFRDoc  B4-2S158  Filed  9-20-64   e45am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  File  No.  22-132581 

Continental  Home  Finance  Corp.; 
Application  and  Opportunity  for 
Hearing 

September  18,  1984. 

Notice  is  hereby  given  that 
Contintntal  Home  Finance  Corporation 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  First  National  Bank  of 
Minneapolis  ("First  Minneapolis")  under 
an  existing  indenture  that  has  been 
qualified  under  the  Act  and  another 
indenture  which  will  be  qualified  under 
the  Act  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
First  Minneapolis  from  acting  as  trustee 
under  either  such  indenture 

Section  310(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall 
within  90  days  after  ascertaining  that  it 
has  such  conflicting  interest  either 
eliminate  such  conflicting  interest  or 
resign.  Subsection  (1)  of  such  Section 
provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding. 

However,  under  clause  (u)  of 
subsection  (1),  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  pioving,  on  application  to  the 


Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 
The  Applicant  alleges  that: 

(1)  The  Applicant  has  entered  into  an 
Indenture,  dated  as  of  May  1,  1982,  as 
amended  (the  "Indenture"),  with  First 
Minneapolis,  as  trustee.  Pursuant  to 
such  Indenture,  the  Applicant  issued  on 
June  17,  1982,  July  29,  1982,  November  8. 
1982,  January  13,  1983,  April  15,  1983. 
June  23,  1983,  August  18,  1983,  December 
22,  1983,  February  24,  1984  April  12, 
1984,  and  July  6,  1984,  respectively. 

SG. 400,000  principal  amount  of  its  14^4 '\ 
Insured  Mortgage  Backed  Bonds,  Series 
A,  $5,600,000  principal  amount  of  its 
14V2%  Insured  Mortgage  Backed  Bonds. 
Series  B.  $1,777,000  principal  amount  of 
its  13%  Insured  Mortgage  Backed  Bonds 
Series  1982  III.  $9,350,000  principal 
amount  of  its  12%  Insured  Mortgage 
Backed  Bonds,  Series  C,  $14,110,000 
principal  amount  of  12%  Insured 
Mortgage  Backed  Bonds.  Series  D. 
$8,590,000  principal  amount  of  its  12% 
Insured  Mortgage  Backed  Bonds.  Series 

E.  $8,820,000  principal  amount  of  its  !?>% 
Insured  Mortgage  Backed  Bonds,  Series 

F.  $10,065,000  principal  amount  of  its 
12.9%  Insured  Mortgage  Backed  Bonds, 
Series  G,  $10,830,000  principal  amount  of 
Its  12%%  Insured  Mortgage  Backed 
Bonds,  Series  H,  $10,485,000  principal 
amount  of  its  12"/8%  Insured  Mortgage 
Backed  Bonds,  Series  I,  $8,580,000 
principal  amount  of  its  13%  Insured 
Mortgage  Backed  Bonds,  Series  j.  All 
such  bonds  are  registered  uflder  the 
Securities  Act  of  1933. 

(2)  Each  of  the  above  referenced 
series  of  bonds  is  secured  by  separate 
collateral  consisting  principally  of  a 
group  of  mortgage  loans.  The  Indenture 
requires  that  the  mortgage  loans 
deposited  as  collateral  for  each  series 
have  on  the  issue  date  an  aggregate 
principal  balance  and  an  aggregate 
Mortgage  Value  (as  defined  in  the 
Indenture)  both  equal  to  at  least  100%  of 
the  aggregate  principal  amount  of  the 
bonds  of  the  series.  The  mortgage  loans 
produce,  together  with  other  collateral 
required  to  be  deposited  as  a  condition 
to  issuance  of  the  series,  a  cash  flow 
sufficient  to  amortize  the  bonds  of  the 
series  through  redemption  and  payment 
at  their  stated  maturity  [30  years  from 
the  date  of  issuance)  and  to  support  all 
interest  payments  required  to  be  made 
on  the  bonds  of  the  series  while  they  are 
outstanding  in  accordance  with  the 
amortization  thus  provided.  Blanket 


Mortgage  Insurance,  Special  Hazard 
Insurance,  a  Fidelity  Bond  and  an  Errors 
and  Omissions  Policy  are  required  to  be 
maintained  with  respect  to  the  mortgage 
loans  securing  all  series  of  bonds  as  a 
pool  under  the  Indenture.  The  Indenture 
expressly  prohibits  any  of  the  mortgage 
loans  pledged  thereunder  as  security  for 
one  series  of  bonds  to  be  pledged  as 
security  for  any  other  series  or  any  other 
indebtedeness  of  the  Applicant. 

(3)  The  Applicant  plans  to  continue 
issuing,  from  time  to  time,  additional 
series  of  such  bonds.  In  connection 
therewith,  the  Applicant  anticipates 
filing  with  the  Commission  a  registration 
statement  on  Form  S-3  within  the  next 
few  weeks.  Such  registration  will  refer 
to  an  Indenture,  to  be  dated  as  of 
September  1,  1984  ("Indenture  #2"). 
proposed  to  be  entered  into  between  the 
Applicant  and  First  Minneapolis,  as 
trustee  Each  series  of  bonds  will  be 
secured  by  separate  collateral  consisting 
principally  of  a  group  of  mortgage  loans 
Indenture  #2  will  require  that  the 
mortgage  loans  deposited  as  collateral 
for  each  series  of  bonds  will  have,  on 
the  issue  date,  an  aggregate  Mortgage 
Loan  Value  (as  defined  in  Indenture 
«2).  together  with  other  funds  held  or  to 
be  received  by  the  Trustee  with  respect 
to  such  series  of  bonds,  at  least  equal  to 
100%  of  the  aggregate  principal  amount 
of  the  bonds  of  the  series.  The  mortgage 
loans  will  produce,  together  with  other 
collateral  required  to  be  deposited  as  a 
condition  to  the  issuance  of  the  series,  a 
cash  flow  sufficient  to  amortize  the 
bonds  of  the  series  through  redemption 
and  payment  at  their  stated  maturity.  It 
is  anticipated  that  Blanket  Mortgage 
Insurance,  Special  Hazard  Insurance,  a 
Fidelity  Bond  and  an  Errors  and 
Omissions  Policy  shall  be  required  to  be 
maintained  with  respect  to  the  mortgage 
loans  securing  all  series  of  bonds  as  a 
pool  under  Indenture  *2    Indenture  #2 
will  expressly  prohibit  any  of  the 
mortgage  loans  pledged  thereunder  as 
security  for  one  series  of  bonds  to  be 
pledged  as  security  for  any  other  series 
or  any  other  indebtedness  of  the 
Applicant 

(4)  The  Applicant  is  not  in  default 
under  the  Indenture 

(5)  Such  differences  as  exist  between 
the  Indenture  and  Indenture  »2  are  not 
80  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  First  Minneapolis 
from  acting  as  Trustee  under  Indenture 
»2. 

(6)  The  Applicant  has  waived  notice 
of  hearing,  hearing  and  any  and  all 
rights  to  specify  procedures  under  the 
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Rules  of  Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
office  of  the  Commission's  Public 
Reference  Section,  450  Fifth  Street,  NW., 
Washington.  D.C. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
October  15,  1984.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  Washington. 
DC.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Stkiriey  E.  HoUis, 

Acting  Secretary. 

(FR  Doc  S4-251BO  RW  9-20-84:  8:45  am) 
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I  Release  No.  931;  803-38] 


TCW  Asset  Management  Co^  Filing  of 
Application  for  an  Order  for  Exemption 
Granting  Confidential  Treatment  of  an 
Exhit>it  to  ttie  Application 

Eeptembei  14,  1984. 

Notice  is  hereby  given  that  TCW 
Asset  Management  Company 
("Applicant"),  a  California  corporation, 
400  South  Hope  Street,  Los  Angeles,  CA 
90071,  Tiled  an  application  on  May  15, 
1984,  and  an  amendment  thereto  on 
September  10, 1984,  requesting  an  order 
of  the  Commission  pursuant  to  section 
206A  of  the  Investment  Advisers  Act  of 
liMO  (the  "Act"),  exempting  certain 
performance-based  fee  arrangements 
entered  into  by  a  limited  partnership  of 
which  TCW  Partners  (a  general 
partnership  composed  of  Applicant  and 
certain  of  its  officers  will  be  the  general 
partner  from  the  provisions  of  section 
205(a)  of  the  Act.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 


Act  for  the  text  of  its  relevant 
provisions. 

Applicant  states  that  it  is  an 
investment  adviser  registered  with  the 
Commission  and  a  wholly-owned 
subsidiary  of  Trust  Company  of  the 
West,  a  trust  company  organized  under 
the  laws  of  the  State  of  California. 
Applicant  and  certain  of  its  associated 
persons  propose  to  establish  the  TCW 
Special  Placements  Fund  I,  a  California 
limited  partnership  (the  "Partnership"). 
Applicant  will  manage  the  Partnership 
through  TCW  Partners,  a  California 
general  partnership  which  will  act  as  the 
general  partner  (the  "General  Partner") 
of  the  Partnership.  Applicant  will  be  the 
managing  partner  of  the  General  Partner 
and  will  have  full  charge  of  the  overall 
management,  conduct,  administration 
and  operation  of  the  Partnership's 
investments.  Several  of  Applicant's 
officers  will  be  the  individual  general 
partners  of  the  General  Partner.  Except 
in  certain  limited  circumstance  involving 
a  change  in  control  of  Applicant,  the 
individual  partners  of  the  General 
partner  will  not  have  authority  to 
manage  the  Partnership  except  in  their 
capacities  as  officers  of  Applicant. 

Applicant  states  that  the  investment 
objective  of  the  Partnership  is  to  provide 
its  limited  partners  with  a  current  return 
on  investment  with  the  opportunity  for 
substantial  capital  appreciation.  The 
Partnership  will  invest  primarily  in;  (1) 
Convertible  debt,  (2)  debt  purchased  in 
conjunction  with  equity  securities,  and 
(3)  equity  securities,  all  of  which  will  be 
purchased  in  private  placement 
transactions.  Up  to  5%  of  the 
Partnership's  assets  may  be  invested  in 
other  types  of  investments.  It  is 
anticipated  that  a  substantial  portion  of 
the  Partnership's  assets  may  be  invested 
in  securities  issued  in  transactions 
involving  leveraged  buyouts. 

Applicant  states  that  securities 
purchased  by  the  Partnership  will  be 
sold  at  such  times  as  the  General 
Partner  deems  advantageous  to  the 
Partnership.  It  in  anticipated  that  a 
substantial  portion  of  the  investments  of 
the  Partnership  will  be  disposed  of 
between  4  to  7  years  after  the 
establishment  of  the  Partnership. 
Proceeds  from  the  sale  of  the 
Partnership's  will  not  be  reinvested  but 
will  be  distributed  to  the  partners.  The 
Partnership  will  have  a  limited  term  of 
up  to  12  years  which  may  be  extended 
for  a  period  of  up  to  3  years  with  the 
approval  of  limited  partners  holding 
two-thirds  of  the  Units  of  the 
Partnership.  Investments  not  sold  by  the 
termination  of  the  Partnership  will  be 
distributed  in  kind  upon  termination. 

Applicant  states  that  participation  in 
the  Partnership  will  consist  of  no  more 


than  300  units  (the  "Units")  of  $1  million 
each,  with  a  minimum  subscription  in 
the  Partnership  by  each  prospective 
limited  partner  of  2  Units.  Transfer  of 
Units  in  the  Partnership  will  be 
restricted,  and  no  Umited  partner  will  be 
allowed  to  withdraw  its  capital  before 
the  termination  of  the  Partnership.  The 
General  Partner  will  contribute  in  cash 
to  the  capital  of  the  Partnership  the 
greater  of  $450,000  or  1%  of  the  total 
capital  contributed  to  the  Partnership. 
Thus  the  General  Partner's  capital 
account  will  be  allocated  at  least  1%  of 
the  Partnership's  profits  and  losses. 

Applicant  represents  that  Units  will 
be  offered  and  sold  pursuant  to 
Regulation  D  under  the  Secuiities  Act  of 
1933.  as  amended  (the  "Securities  Act"). 
Limited  partners  will  be  sophisticated 
institutional  investors  that  regularly 
deal  in  investments  of  this  type,  such  as 
pension  plan  trusts,  charitable  trusts, 
foundations  and  endowments  and 
insurance  companies.  Each  limited 
partner  will  qualify  as  an  accredited 
investor  within  the  meaning  of 
Regulation  D  under  the  Securities  Act. 
Units  may  also  be  sold  to  sophisticated 
individual  investors  who  have  a  net 
worth  (or  a  joint  net  worth  with  their 
spouse)  at  the  time  of  investment  m 
excess  of  $10,000,000  and  whose 
investment  in  the  Partnership  represents 
no  more  than  15%  of  the  gross  value  of 
the  assets  in  which  such  investors  (and 
spouse)  have  a  beneficial  interest.  The 
Partnership  will  be  exempt  from 
registeration  as  an  investment  company 
by  reason  of  section  3(c)(1)  of  the 
Investment  Company  Act  of  1940  as 
amended  (the  "Investment  Company 
Act").  The  total  number  of  limited 
partners  will  not  exceed  100  persons 
and  no  limited  partner  will  be  permitted 
to  contribute  more  than  10%  of  the 
Partnership's  initial  capital  if  such  an 
investment  would  cause  the  Partnership 
to  be  required  to  register  under  the 
Investment  Company  Act, 

Applicant  states  that  the  General 
Partner  will  value  the  assets  of  the 
Partnership  quarterly  and  each  time  an 
i.nvestment  sold  by  the  Partnership 
generates  capital  gains  of  more  than  $5 
million.  In  the  latter  case,  and  for  the 
year-end  valuation  of  the  Partnership, 
the  General  Partner  will  engage 
nationally  recognized  independent 
appraisers  or  investment  bankers  to 
value  the  non-publicly  traded  assets  of 
the  Partnership.  At  least  once  a  quarter, 
limited  partners  will  receive 
distributions  of  their  allocations  of  cash 
revenues  of  the  Partnership  including 
proceeds  from  repayments  of  debt 
principal;  dispositions  of  investments, 
and  interest  and  dividend  payments 
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(reduced  by  ex-penscs  of  the  Partnership 
and  the  General  Partner's  managemenl 
fees),  all  calculated  on  a  cash  basis. 

Applicant  states  that  the  Cenera! 
Partner's  management  fee  will  be  I'!'**, 
of  each  contribution  to  the  Partnership 
per  year  for  the  first  three  years 
thereafter,  and  1%  per  year  of  the  lesser 
of  the  cost  or  value  of  the  assets  held  by 
the  Partnership  derived  from  the 
contribution  after  that.  The  management 
fee  will  be  payable  quarterly  in 
advance.  All  expenses,  other  than 
organizational  expenses  incurred  in 
connection  with  the  bu.siness  of  the 
Partnership,  including  legal  and 
auditors'  fees,  costs  of  valuing  the  assets 
of  the  Partnership,  insurance  costs, 
finders'  and  brokers'  fees  and  all  other 
transactional  costs  associated  with  the 
purchase  and  sale  of  investments,  will 
be  borne  by  the  Partnership. 

Applicant  states  that  in  addition  to  its 
share  of  the  Partnership's  profits  and 
losses  based  on  its  capital  contribution, 
the  General  Partner  will  receive  20%  of 
eiich  realized  capital  gain  of  the 
Partnership  and  20%  of  all  unrealized 
capital  gains  at  the  time  of  termination 
of  the  Partnership:  provided,  however, 
that  in  no  event  will  the  20%  of  realized 
or  unrealized  capital  gains  allocated  to 
the  General  Partner  exced  2U'e  of  the 
amount,  if  any.  by  which  the  value  of  the 
assets  of  the  Partnership  (as  of  tlie  date 
of  allocation),  plus  the  amount  of 
proceeds  from  the  sale  of  assets  of  the 
Partnership  previously  distributed  by 
the  Partnership  to  the  limited  partners 
and  plus  the  amount  of  capital 
contributions  previously  returned  to  the 
lim.ited  partners  exceeds  the  total 
amount  of  capital  contributions 
originally  contributed  to  the  Partneiship. 
The  limited  partners  will  be  allocated 
the  balance  of  all  profits  and  losses  of 
the  Partnership  in  accordance  with  the 
number  of  Units  each  of  them  holds.  If 
debt  and  equity  securities  are  purchased 
in  a  single  transaction,  then  the  cost  of 
that  investment  will  be  allocated  to  the 
debt  securities  up  to  their  face  amount 
solely  for  the  purpose  of  determining 
capita!  gains.  Applicant  requests  an 
exemption  from  the  provisions  of  section 
205(1]  of  the  Act  to  the  extent  necessary 
to  permit  it  and  its  associated  persons  to 
receive  the  proposed  share  of  the  profits 
of  the  Partnership, 

Applicant  also  requests  an  order 
under  section  210  of  the  Act  for 
confidential  treatment  of  the  Partnership 
Agreement  designated  as  Exhibit  A  to 
the  application.  Applicant  states  that  the 
essential  terms  of  the  Partnership 
Agreement  have  been  disclosed  in  this 


application;  the  Partnership  Agreement 
Itself  constitutes  trade  secret  or 
commercial  or  financial  information  ihal 
is  provileged  and  confidential:  there  will 
be  no  public  offering  of  the  partnership 
interests  and  prospective  investors  will 
be  provided  with  a  copy  of  the 
Partnership  Agreement. 

Notice  IS  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  9.  1984.  at  530  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Secrurities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Coaunission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority, 
Shirley  E.  Mollis. 

Acting  Secretary. 

|FR  Doc  84-25181  Filed  S-IO-M:  B.«  ami 
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(Release  No.  21329;  SR-PSE-S4-14] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

September  17.  1984. 

The  Pacific  Stock  Exchange.  Inc. 
("PSE' )  618  South  Spring  Street,  Los 
Angeles,  CA  90014.  submitted  on  July  31. 
1984.  copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
amend  its  procedures  pertaining  to  its 
sec'irities  communication,  order  routing 
and  execution  system  (SCOREX).'  The 
PSE,  on  a  one-year  pilot  basis,  is 


■  As  descnbed  in  Rule  ffl  Section  12|al  of  the  PSE 
rules,  the  SCOREX  lyitem  currently  ii  availdbie  to 
all  members  organizations  and  provides  automatic 
executions  of  market  orders  up  lo  1099  shares  at  the 
best  available  price  represented  by  all  Inlermarket 
Trading  System  ("ITS")  rxchange  participants 

A  portion  of  the  proposed  rule  change  relettng  to 
an  '.ncreaae  ir  the  siie  of  market  orders  which  may 
be  automaticaliy  executed  hi  SCOREX  from  598  to 
1099  shares  was  granted  accelerated  approval  in 
Securities  Exchange  Act  Release  No  21206  .August 
3. 1984;  49  FR  31971.  August  9. 1984. 


decreaaiBg  the  time  during  which  the 
specialist  may  remove  an  order  from  the 
system  for  manual  execution  from  the 
current  thirty  second  exposure  time  to 
fifteen  seconds.*  The  Exchange  has 
stated  that  if  a  speciaiist  elects  to 
remove  an  order  from  the  system  for 
manual  execution,  the  9p>ecialist  will  be 
obligated,  as  is  currently  the  practice,  to 
provide  a  price  which  is  as  least  as  good 
as  the  price  assigned  by  the  system  at 
the  time  the  order  ia  removed. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21206.  August  3.  1964)  and  by 
publication  in  the  Federal  Register  (40 
FR  31971,  August  14.  1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  understands  that 
SCOREX  orders  on  the  PSE  will 
continue  to  be  subject  to  ull  PSE  rutes 
governing  the  conduct  of  its  auction 
market.  In  this  regard,  the  Commission 
expects  that  SCOREX  orders  will  be 
executed  pursuant  to  the  PSE's  rules 
governing  the  priority  of  bids  and  offers 
on  its  floor  (e.^.,  PSE  Rule  1,  Section 
12(e)).  The  Commission  believes  the 
proposed  reduction  of  SCOREX's 
exposure  period  theoretically  could 
diminish  opportunities  for  SCOREX 
orders  to  interact  with  interest  on  the 
PSE  floor.  For  this  reason,  the 
Commission  believes  that  approval  of 
the  proposed  rule  change  on  a  pilot 
basis  is  appropriate.  In  this  regard,  the 
Commission  will  conduct  discussions 
with  the  PSE  during  the  one  year  pilot 
program  in  an  attempt  to  assess  the 
effect  of  the  15  second  exposure  period. 

The  Commission  finds  that  the 
propossd  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  * 

applicable  to  a  national  securilies 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  the  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 


•  See  letter  from  )erry  M,  Cluck.  Vice  PreaMknl 

and  General  Counsel,  PSE.  to  Richard  T  Chase, 
Associate  Director,  Division  of  Market  Regulation, 
dated  September  11. 1884.  In  iti  letter,  the  PSE 
states  thai  it  does  not  ob)ect  to  intpLenieoting  a  one- 
>ear  pilot  program  providing  tha<  it  retsins  ^e  ngbl 
to  request  permanent  approval  of  thu  partios  of  the 
proposed  rule  change  prior  to  the  expiration  of  the 
pilot  program 
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For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUis. 
A  cling  Secretary. 

|FR  Doc  M-2S162  Filed  »-a)-»4,  845  ani| 
MIXING  COOC  MIO-OI-W 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Notices 


(RelUM  No.  21324;  Rto  No.  SR-BSE-«4-5] 

SeH-Ragulatory  Organizations; 
Proposed  Ctiange  by  Boston  Stock 
Exctwngs,  Inc.;  Relating  to  an 
Amendnwnt  to  ttie  Rule  Governing 
Dealings  on  ttie  Floor 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  Notice  is  hereby  given 
that  on  August  23, 1984  the  Boston  Stock 
Exchange  Incorporated  ("BSE")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  changes  as 
described  in  items  I,  II,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boston  Stock  Exchange  Inc. 
proposes  to  amend  Chapter  IB.  Section 
3.  of  its  Rules  relating  to  Dealings  on  the 
Floor  of  the  Exchange  to  allow  orders  to 
be  transmitted  to  the  Floor  of  the  BSE 
directly  from  foreign  exchanges 
approved  by  the  Board  of  Governors 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  change  is 
designed  to  allow  orders  transmitted 
directly  from  the  trading  floor  of  a 
foreign  exchange  approved  by  the  BSE 
Board  of  Governors  to  the  trading  floor 
of  the  BSE  for  execution.  Transactions 


will  be  limited  to  those  transmitted  by 
foreign  brokers  doing  business  on  the 
floor  of  a  recognized  foreign  exchange.  If 
the  proposed  rule  is  approved  the  BSE  is 
considering  establishing  an  electronic 
linkage  with  the  floor  of  a  Canadian 
stock  exhange.  The  BSE  has  reached 
agreement,  in  principle,  with  The 
Montreal  Exchange  to  establish  such  a 
linkage. 

Under  the  proposed  arrangement 
members  of  The  Montreal  Exchange  will 
direct  orders  to  the  floor  of  the  BSE 
through  alectronic  terminals  located  on 
the  Floor  of  The  Montreal  Exchange. 
Such  orders  shall  be  received  at  the  BSE 
on  an  electronic  terminal  and  directed  to 
the  appropriate  BSE  specialist  for 
execution.  A  report  of  each  trade  shall 
then  be  issued  to  the  Montreal  member 
through  the  same  facilities.  Trade 
recording  and  comparison  shall  be  at 
the  BSE.  However,  clearing  of  all  trades 
performed  shall  be  performed  by  the 
National  Securities  Clearing  Corp. 
( "NSCC").  Each  Montreal  member  shall 
maintain  membership  at  NSCC  either 
directly  or  through  representation  by  the 
Canadian  Depository  System  ("CDS  ").  It 
is  understood  that  CDS  and  NSCC  have 
reached  agreement  whereby  CDS  will 
act  as  clearing  representative  for  certain 
Canadian  broker/dealers.  In  either  case 
the  BSE  trade  report  will  be  transmitted 
to  NSCC  and  reported  to  the  appropriate 
account  for  settlement  at  NSCC 
pursuant  to  a  standard  RIO  agreement. 
The  BSE  shall  bill  the  Montreal  member 
for  standard  trade  recording  and  value 
charges.  The  Montreal  Exchange  has 
agreed  to  guarantee  the  trade 
obligations  of  its  members. 

The  BSE  and  The  Montreal  Exchange 
each  maintain  surveillance  programs  to 
safeguard  the  integrity  of  the  trading 
process.  Both  have  agreed  to  cooperate 
fully  in  the  investigation  of  questions 
regarding  the  propriety  of  any  trade.  In 
addition  it  is  contemplated  that  The 
Montreal  Exchange  and  the  BSE  shall 
establish  a  joint  committee  to  oversee 
implementation  of  the  linkage  and 
resolve  any  disputes  which  may  arise 
Initially,  the  linkage  will  entail  the 
routing  of  orders  in  Canadian  national 
stocks  to  the  BSE.  The  BSE  expects  that, 
if  operationally  successful,  the  program 
would  be  expanded  to  include  order 
flow  in  other  securities  eligible  for 
trading  on  the  BSE.  The  rule  change  and 
linkage  will  enable  the  BSE  to  attract 
additional  orderflow  which  in  turn 
enhances  the  depth  and  liquidity  of  the 
markets  of  BSE  specialists. 

(b)  The  bases  under  the  Act  for  the 
proposed  Rule  change  are  section  6(b)(5) 
and  11(b)  since  the  Rule  change  will 
serve  to  enhance  the  national  market 
system  by  enabbng  the  Boston  Stock 


Exchange  Specialists  to  attract  order 
flow  and  thereby  make  more  liquid  and 
competitive  markets  in  securities  in 
which  they  are  registered. 

(B)  Self-Regulatory  Organizapon's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  the 
proposed  amendment  imposes  any 
burden  on  competition.  The  BSE 
believes  that  additional  orders 
generated  by  this  proposal  will  enhance 
competition  in  the  market  place  and 
thus  result  in  a  direct  benefit  to  the 
investing  public. 

(C;  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  participants,  or  Others 

No  comments  were  solicited  or 

received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

(A)  By  order  approve  such  proposed 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  any  person, 
other  than  those  that  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization. 

All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  12. 1984. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  September  14, 1984. 
Shirley  E  HoUis, 

Acting  Secretary. 

[FR  Doc  »*-2S092  Filed  9-20-84;  6:44  «ni] 
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(ReleaM  No.  34-21327  File  No.  SR-NYSE- 
•4-27] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.;  Proposed  New 
Rule  476A,  Providing  for  the 
Imposition  of  Fines  for  Minor 
Violations  of  Rules  of  the  New  York 
Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  11, 1984,  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items,  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statements  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  authorizes 
the  Exchange,  in  lieu  of  commencing  a 
disciplinary  proceeding  before  a 
Hearing  Panel,  to  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  any  violation  of  an 
Exchange  rule  which  the  Exchange 
determines  to  be  minor  in  nature.  Under 
the  proposal,  the  Exchange  will  serve  on 
the  person  to  be  fined  a  written 
statement  setting  forth  the  rule  violated, 
the  act  or  omission  constituting  the 
violation,  the  fine  imposed,  and  the  date 
by  which  the  fine  must  be  paid  or  the 
person  must  contest  the  matter.  The 
person  may  pay  the  fine,  thereby 
waiving  his  right  to  a  discplinary 
proceeding  under  Rule  476  and  any 
review  of  the  matter  by  a  Hearing  Panel 
or  the  Exchange  Board  of  Directors,  or 
he  may  contest  the  fine  by  submitting  a 
written  answer.  If  the  fine  is  contested, 
the  matter  becomes  a  "disciplinary 
proceeding"  before  a  Hearing  Panel 
under  Rule  476.  The  Hearing  Panel  will 
then  determine  guilt  or  innocence  and 
will  be  free  to  impose  any  disciplinary 
sanction  permitted  under  Rule  476.  In 
such  a  case,  the  Hearing  Panel  will  also 


determine  whether  the  rule  violation 
was  minor  in  nature. 

The  Exchange  will  not  publicize  any 
matter  in  which  a  fine  is  imposed  under 
Rule  478A,  or  any  matter  where  a  person 
contests  a  fine  imposed  under  that  Rule 
and  is  found  guilty  of  a  minor  violation 
by  the  Hearing  Panel,  except  that  the 
Exchange  will  make  any  filing  required 
by  Rule  19d-l  under  the  Securities 
Exchange  Act  of  1934  (the  Act). 

From  time  to  time,  the  Exchange  will 
prepare  and  armounce  to  its  members 
and  member  organizations  a  list  of  the 
Exchange  Rules  as  to  which  the 
exchange  may  impose  fines  as  provided 
in  Rule  476A  and  such  hst  shall  also 
indicate  the  fine  that  may  be  imposed 
with  respect  to  the  violation  of  any  such 
rule.  The  Exchange  is  not  required  to 
impose  a  fine  pursuant  to  proposed  Rule 
476A  with  respect  to  any  violation  of 
any  rule  included  in  such  list  and  shall 
be  free,  whenever  it  determines  that  a 
rule  violation  is  not  minor  in  nature,  to 
commence  a  disciplinary  proceeding 
under  Rule  476. 

n.  Self-Regulatory  OrganlzatioD'a 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  Text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  /Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  the  Exchange  with 
an  efficient  means  for  imposing 
appropriate  and  meaningful  sanctions 
for  minor  rule  violations  that  do  not 
warrant  the  commencement  of  a 
disciplinary  proceeding  before  a 
Hearing  Panel  under  existing  Rule  476. 
While  a  full  disciplinary  proceeding  is 
appropriate  where  relative  significant 
regulatory  violations  are  concerned,  the 
effort  time  and  expense  of  those 
proceedings  may  be  disproportionately 
burdensome  where  the  rule  infraction  is 
clearly  minor  in  nature  and  is  not 
contested.  The  proposed  rule  change  is 
intended  to  fill  this  regulatory  gap. 


Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(6) 
which  requires  that  Exchange  Rules 
provide  that  its  members  and  persons 
associated  with  its  members  shall  be 
appropriately  disciphned  for  violation  of 
its  rules.  Section  6(b)(7)  also  requires 
Exchange  Rules  to  provide  a  fair 
procedure  for  the  disciplining  of 
members  and  persons  associated  with 
its  members  and  to  be  in  accordance 
with  the  provisions  of  section  6(d)  of  the 
Act.  The  proposed  rule  change  is 
consistent  with  these  provisions  of  the 
Act. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  of  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  change  should  be 
disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
ai^guments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
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rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  12, 1984.  For 
the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  September  14, 1984. 
Shirley  E.  HoUis. 
Acting  Secretory. 

|FK  Doc  M-ZSOn  FiUd  »-a>-M.  Mb  am) 
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DEPARTMENT  OF  STATE 

[CM-8/768] 

Adviaory  CommittM  to  ttw  United 
States  National  Section  of  ttw 
International  Commisaion  for  ttie 
Conservation  of  Atlantic  Tunas; 
Partially  Closed  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  Pub.  L  92-463,  that  a 
meeting  of  the  Advisory  Committee  to 
the  United  States  National  Section  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  will  be 
held  on  October  9, 1984.  from  9:30  a.m. 
to  5:00  p.m..  and  on  October  10, 1984, 
from  9:30  a.m.  to  12:00  p.m.,  and  from 
1:30  p.m.  to  5:00  p.m.  at  the  Woodward 
Room  of  the  National  Wildlife 
Federation.  1412  16th  Street,  NW., 
Washington,  D.C. 

The  October  9  meeting  and  the 
morning  session  of  the  October  10 
meeting  will  be  open  to  the  public,  and 
the  public  may  participate  in  the 
discussions  subject  to  instructions  of  the 
Committee  Chairman.  Subjects  to  be 
discussed  include:  Overview  of  U.S. 
preparations  for  the  Standing  Committee 
on  Research  and  Statistics  (SCRS); 
Review  of  research  concerning  tropical 
tunas;  Report  of  the  Meeting  of  the 
Working  Group  on  Juvenile  Tropical 
Tunas;  Review  of  research  concerning 
Billfish;  Review  of  research  concerning 
Bluefin  tuna;  Report  of  Bluefm  Tuna 
fishery  conducted  in  the  U.S.  EEZ  and  in 
the  Candian  Zone;  and  estimates  of 
Japanese  harvest  of  Tuna  and  Billfish  in 
the  U.S.  Atlantic  EEZ. 

The  Advisory  Committee  will  meet  in 
closed  session  on  the  afternoon  of 


October  10,  1964.  At  this  session 
documents  classified  in  accordance  with 
Executive  Order  12356  of  April  2, 1982 
will  be  circulated  and  discussed  and 
matters  will  be  considered  which  the 
public  interest  requires  be  withheld  from 
disclosure.  Accordingly,  a  determination 
has  been  made  to  close  this  session 
pursuant  to  section  10(dJ  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
I,  SlO(d)  and  5  U.S.C.  552b  {c)(l)  and 
(c)(9). 

Requests  for  further  information  of 
meeting  should  be  directed  to  Barbara 
Rothschild,  Office  of  International 
Fisheries  Affairs.  National  Marine 
Fisheries  Service,  Department  of 
Commerce.  She  may  be  reached  by 
telephone  on  (202)  634-7257. 

Dated:  September  6.  1984. 

Edward  E.  Wolfe, 

Deputy  Assistant  Secretary  for  Oceans  and 
Fisheries  A  ffmrs. 

ire  Uoc  »4-25122  KUed  9-20-84;  8:45  am) 
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[CM-8/7671 

Shipping  Coordinating  Committee; 
National  Committee  for  the  Prevention 
of  Marine  Pollution  Wortdng  Group  on 
Reception  Facilities;  Two  Meetings 

The  Working  Group  on  Reception 
Facilities  of  the  National  Committee  for 
the  Prevention  of  Marine  Pollution  will 
conduct  an  open  meeting  at  10:00  AM  on 
Friday  October  12, 1984  in  Room  2415  at 
Coast  Guard  Headquarters  2100  2nd 
Street,  SW.,  Washington,  D.C. 

The  purpose  of  this  meeting  is  to 
discuss  comments  to  a  notice  of 
proposed  rulemaking  on  regulations 
implementing  MARPOL  73/78  Reception 
Facilities,  published  iiTthe  Federal 
Register  of  June  19, 1984  (49  FR  25196). 

Members  of  the  pubUc  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact 
Lieutenant  Ellis  H.  Davison,  U.S.  Coast 
Guard  Headquarters  (G-WPE-3).  2100 
2nd  Street.  SW..  Washington,  DC.  20593. 
Telephone  (202)  462-9578. 

Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Safety  of  Navigation 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will  hold 
an  open  meeting  at  9:30  AM  on  Tuesday, 
November  Z7. 1984.  in  Room  6319  of  the 
U.S.  Coast  Guard  Headquarters, 
Transpoint  Building,  2100  Second  Street 
SW.,  Washington,  D.C. 

The  purpose  of  the  meeting  will  be  to 
prepare  the  U.S.  position  relating  to  the 
below  listed  agenda  items  to  be 
considered  at  the  30th  Session  of  the 


Subcommittee  on  Safety  of  Navigation 
of  the  International  Maritime 
Organization  to  be  held  in  London. 
December  17-21,  1984. 

— Routing  of  Ships 

— 1972  Collision  Regulations 

— Standard  Marine  Navigational 

Vocabulary 
— Search  and  Rescue 
— Ship  reporting  systems 
— Navigational  aids  and  related 

equipment 
— Navigating  bridge  visibility  — 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
E.J.  LaRue,  Jr.,  U.S.  Coast  Guard  (G- 
WWM),  2100  Second  Street,  SW.. 
Washington,  D.C.  20593.  Telephone  (202) 
426-4958. 

Dated:  September  11, 1984 

Samuel  V.  Smith, 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

|FR  Doc  S4-25121  Filed  9-20-M.  845  am| 
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ICiyi-8/766] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Woritlng  Group  on  Ship  Design  and 
Equipment;  Two  Meetings 

The  Working  Group  on  Ship  Design 
and  Equipment  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  October  25, 
1984  at  9:30  AM  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  SW..  Washington,  D.C. 

The  purpose  of  this  meeting  will  be  to 
formulate  and  discuss  the  United  States' 
positions  for  the  upcoming  Twenty- 
Eighth  Session  of  the  International 
Maritime  Organization  (IMO) 
Subcommittee  on  Ship  Design  and 
Equipment  to  be  held  in  March,  1985. 

The  agenda  for  this  meeting  includes 
the  following  items: 

— Requirements  for  machinery  and 

electrical  installations; 
— Maneuverability  of  ships; 
—Safety  measures  for  diving  systems; 
— Revised  standards  for  Mobile 

Offshore  Drilling  Units; 
—Helicopter  facilities  for  all  types  of 

ships; 
— Operating  mechanisms  and 

procedures  for  watertight  doors. 
Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact 
Captain  A.E.  Henn.  U.S.  Coast  Guard 
Headquarters,  (G-MTH/12),  2100 
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Second  Street.  SW..  Washington,  D.C. 
20593,  Telephone:  (202)  426-2167. 

Working  Group  on  tlie  Carriage  of 
Dangerous  Goods 

The  Working  Group  on  the  Carnage  of 
Dangerous  Goods  will  conduct  an  open 
meeting  on  October  31. 1984  at  10:00  AM 
in  Room  2415  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW  , 
Washington,  D.C. 

The  purpose  of  this  meeting  is  to 
discuss: 
— Report  of  the  36th  Session  of  the 

International  Maritime  Organization 
(IMO)  Subcommittee  on  the 
Carriage  of  Dangerous  Goods  held 
25  to  29  June  1984; 
— Possible  United  States  proposals  to 
the  37th  Session  of  the  IMO 
Subcommittee  on  the  Carriage  of 
Dangerous  Goods; 
— The  United  States  position  on  the 
rewrite  of  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code  Stowage  and  segregation 
requirements; 
— IMO  activities  of  a  continuing  nature. 
Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact 
Lieutenant  John  P.  Aheme,  U.S.  Coast 
Guard  Headquarters,  (G-MTH-3/12), 
2100  Second  Street.  SW.,  Washington, 
DC.  20593.  Telephone:  (202)  426-1577. 

Dated:  September  4, 1984. 
Samuel  V.  Smith. 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

|FR  Doc  M-25120   "llKi  9-20-84.  8:45  «m| 
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[CM-8/7691 

study  Groups  10  and  11  of  the  U.S. 
Organization  for  the  International 
Radio  Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Groups  10  and  11  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  jointly  on  October  11, 1984  in 
Room  330, 1200  19th  Street,  NW., 
Washington,  D.C,  from  9:30  a.m.  until 
4:30  p.m. 

Study  Group  10  deals  with  questions 
relating  to  sound  broadcasting;  Study 
Group  11  deals  with  questions  relating 
to  television  broadcasting.  The  purpose 
of  the  meeting  is  to  discuss  the  status  of 
preparation  and  submission  of  U.S. 
documents  to  the  final  meetings  of  Study 
Groups  10  and  11,  scheduled  for  October 
16-November  1, 1984  in  Geneva.  The 
meeting  will  take  into  account  all 
aspects  of  Study  Groups  10  and  11 


activities  including  satellite  services  and 
other  joint  matters  of  the  Study  Groups. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington,  DC.  20520;  telephone  (202) 
632.2592. 

Dated:  September  10, 1984. 
Richard  E.  Shnim, 
Chairman,  U.S.  CCIR  National  Committee. 

jFR  OcK  84-25123  Filed  »-20-84  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  September  14,  1984. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (hsted  by  submitting  bureaus),  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7225, 1201  Constitution 
Avenue,  NW.,  Washington,  DC.  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0140 

Form  Number:  None 

Type  of  Review:  Revision 

TitJe:  Customs  Regulations' 
Amendments  Relating  to  Textiles  and 
Textile  Products 

Clearance  Officer:  Vince  Olive  (202) 
566-9181,  Lis.  Customs  Service,  Room 
2130, 1301  Constitution  Avenue,  NW., 
Washington,  DC.  20229 

OMB  Reviewer:  ]udy  Mcintosh  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  New 

Form  Number  ATF  Reporting 

Requirement  Letter  Notice  5000/5 
Type  of  Review:  New 
Title:  Implementation  of  Electronic  Fund 

Transfer  (Section  27(c)  of  the  Deficit 

Reduction  Act  of  1984.  Pub.  L  98-389) 
Clearance  Officer  Howard  Hood  (202) 

566-7077.  Bureau  of  Alcohol.  Tobacco 


and  Firearms.  Room  2228. 1200 
Pennsylvania  Avenue.  NW.. 
Washington.  D.C.  20228 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503 

|os«ph  Maty. 

Departmental  Reports  Management  Office. 

|FK  Doc  84-25178  PIM  •-»44:  8:45  un) 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

INotic*  No.  S44:  Ret:  ATF  0  1100.76A] 

Authority  To  Administer  Seized 
Personal  Property  Program  In  27  CFR 
Part  72,  Oteposition  of  Seized  Personal 
Property,  and  26  CFR  Part  601, 
Statement  of  Procedural  Rules; 
Delegation  Order 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to  the 
Associate  Director  (Law  Enforcement) 
and  permits  redelegation  to  other  Law 
Enforcement  personnel. 

2.  Cancellation.  ATF  0  1100.78, 
Delegation  Order — Authority  to  Af^ 
Signature — Petitions  for  Remission  or 
Mitigation  of  Forfeiture,  dated  )anu{try  6. 
1977,  is  canceled. 

3.  Background.  Under  the  current 
regulations,  certain  personnel  in  the 
regional  offices  have  responsibility  for 
administering  the  seized  property 
function.  In  the  interest  of  efficiency,  the 
responsibility  for  this  function  has  been 
centralized  in  ATF  Bureau 
Headquarters'  Office  of  Law 
Enforcement,  and  the  regulations  are 
being  revised  accordingly. 

4.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  221 
dated  June  6. 1972.  and  by  26  CFT? 
301.7701-9,  authority  to  take  final  action 
on  the  following  matters  is  delegated  to 
the  Associate  Director  (Law 
Enforcement): 

a.  To  administer  the  regulations 
governing  the  seizure,  forfeiture,  and 
disposition  of  property  taken  into 
Bureau  custody  with  respect  to  liquor, 
firearms,  explosives,  ammunition,  and 
tobacco  violations. 

b.  To  sign  all  documents  and 
correspondence  relating  to  petitions  for 
remission  or  mitigation  of  forfeiture. 

5.  Redelegation. 

a.  The  authorities  in  paragraph  4a 
above  may  be  redelegated  to  personnel 
in  Bureau  Headquarters  not  lower  than 


Fedefal  Regjstor  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Notices 


the  position  of  aeized  property 
examiner. 

b.  The  authorities  in  paragraph  4b 
above  nay  be  redelegated  to  personnel 
in  Bureau  Headquarters  not  lower  than 
the  position  of  division  chief. 

6.  For  Information  Contact  Frank  W. 
Nickell  or  Gayle  P.  Miller,  Planning  and 
Analysis  Staff,  Office  of  Law 
Enforcement.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20228  (202-566-7123). 

7.  Effective  Date.  This  delegation 
order  becomes  effective  on  September 
21.1984. 

Robert  J.  Maxwell, 
Acting  Director. 

[FH  Doc  M-~2SOS5  Filed  S-20-M  8:45  am) 
BIUMQ  COOC  4aiO-19-M 


Customs  S«rvic« 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Tartff 
Classification  of  Certain  Imported 
Athletic  Shoes 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition. 


SUMMARY:  Customs  has  received  a 
petition  submitted  on  l}ehalf  of  a 
domestic  interested  party  with  respect 
to  the  tariff  classification  of  certain 
imported  athletic  shoes  to  be  donated  to 
the  Special  Olympics.  The  petitioner 
contends  that  the  merchandise  is 
currently  incorrecdy  classified  under  a 
duty-free  provision  of  the  Tariff 
Schedules  of  the  United  States,  and 
should  be  reclassified  under  any  of 
various  provisions  of  the  tariff  schedules 
for  shoes  which  carry  a  specific  duty 
rate.  This  document  invites  comments 
with  respect  to  the  correctness  of  the 
current  classification  of  the  footwear. 
DATE:  Comments  must  be  received  on  or 
before  November  20. 1984. 
AOOHESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch.  Room  2426, 
1301  Constitution  Avenue.  NW.. 
Washington,  D.C.  20229  (202-566-8237). 
FOB  FURTHER  INFORMATION  CONTACT 
Donald  F.  Cahill,  Classification  and 
Value  Division.  U.S.  Customs  Service. 
1301  Constitution  Avenue,  NW.. 
Washington,  D.C.  20229  (202-566-8181). 
SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  516,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1516),  a 
domestic  interested  party  petition  has 


been  filed  with  respect  to  the  tariff 
classification  of  certain  imported 
athletic  shoes  which  are  to  be  donated 
to  the  Special  Olympics. 

The  subject  merchandise  is  currently 
classified  as  being  "regalia"  under  item 
851.30,  Tariff  Schedules  of  the  United 
States  (TSUS:  19  U.S.C.  1202),  a  duty- 
free provision  pursuant  to  a  ruling 
issued  by  Customs  on  June  28, 1983 
(Headquarters  Ruling  071226/171356 
TL).  Under  that  ruling,  the  shoes  will  be 
given  to  children  who  participate  in 
Special  Olympics  athletic  activities. 
They  will  remain  the  property  of  the 
Special  Olympics  and  may  be  used  by 
the  participants  for  the  duration  of  their 
involvement  m  Special  Olympics 
programs.  Each  pair  of  shoes  is  stenciled 
with  the  Special  Olympics  logo.  The 
petitioner  contends  that  the  imported 
athletic  shoes  do  not  qualify  as  "regalia" 
and  should  instead  be  classified  under 
an  appropriate  tariff  provision  in 
Schedule  7.  Part  1,  Subpart  A,  TSUS, 
depending  upon  the  characteristics  of 
the  particular  ihoe.  The  provisions 
urged  by  the  petitioner  all  carry  duty 
rates. 

Item  851.30.  TSUS,  is  governed  by  the 
headnotes  to  Part  4,  Schedule  8,  TSUS. 
Those  headnotes  set  forth  qualifying 
conditions  to  be  met  for  all  articles 
classifiable  in  that  Part,  including 
articles  considered  "regalia."  The 
arguments  made  by  the  petitioner 
against  classification  of  the  shoes  as 
"regalia"  are  all  directly  reflective  of 
either  those  headnote  requirements,  or 
the  superior  heading  to  item  851.30. 
TSUS,  itself.  The  arguments  are: 

(1)  Special  Olympics  is  not  a 
"nonprofit"  institution  established  for 
educational  scientific,  literary,  or 
philosophical  purposes,  or  for  the 
encouragement  of  the  fine  arts  within 
the  meaning  of  the  superior  heading  to 
item  851.30.  TSUS; 

(2)  The  imported  footwear  are  articles 
of  "regular  wearing  apparel"  which  are 
not  included  %vithin  the  purview  of  the 
term  "regalia"; 

(3)  They  are  not  "such  insignia  of  rank 
or  office,  emblems,  or  other  articles  as 
may  be  worn  upon  the  person  or  borne 
in  the  hand  during  public  exercises"  of 
an  eligible  institution  within  the 
meaning  of  Headnote  2,  Part  4,  Schedule 
8,  TSUS; 

(4)  There  is  no  proof  that  such 
footwear  satisfies  the  condition  that 
they  be  worn  only  during  public 
exercises  of  the  Special  Olympics;  and 

(5)  They  are  not  exclusively  for  the 
use  of  the  Special  Olympics  but  are  for 
distribution  other  than  by  way  of 
transfer  permitted  by  Headnote  1,  Part  4, 
Schedule  8.  TSUS. 


Comments 

Pursuant  to  §  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)).  before 
making  a  determination  on  this  matter 
Customs  invites  written  commehts  from 
interested  parties  on  the  classification 
and  appraisement  issues. 

The  domestic  interested  party 
petition,  as  well  as  all  comments 
received  in  response  to  this  notice,  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552),  §  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6),  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 
the  hours  of  9:00  a.m.  and  4:30  p.m.  on 
regular  business  days,  at  the 
Regulations  Control  Branch, 
Headquarters,  U.S.  Customs  Service, 
Room  2426,  Washington,  D.C.  20229. 

Authority 

This  notice  is  pubUshed  in  accordance 
with  §  175.21(a),  Customs  Regulations 
(19  CFR  175.21(a)). 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L.  Burton.  Regulations  Control 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Approved:  September  12, 1984. 
William  von  Raab. 
Commissioner  of  Customs. 
Edward  T.  Stevenson. 
Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc  84-25111  Filed  9-20-M;  B:4S  «in| 
BILLING  COOE  4a20-02-M 


VETERANS  ADMINISTRATION 

Agency  Forms  Under  0MB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 


SUMMARY:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
reinstatement  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  form;  (2)  The  title  of 
the  form;  (3)  The  agency  form  number,  if 
applicable;  (4)  How  often  the  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 
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ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue,  NW,  Washington. 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  item  on  this  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eismger.  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.  Washington.  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  September  17,  1984 
By  direction  of  the  Administrator. 
Dominick  Onorato, 
Associate  Deputy  Administrator  for 
Information  Resources  Management. 

Reinstatement 

1.  Department  of  Medicine  and  Surgery 

2.  Comprehensive  Evaluation  of  Health 
Services 

3.  VA  Forms  10-1465a  and  10-1465b 

4.  Biannually 

5.  Individuals  or  households 

6.  37.500  responses 

7.  7,980  hours 

8.  Not  Applicable 

(FR  Doc  84-2S10(  Fiied  9-20-64:  lk*b  am) 
BILLING  CODE  •32(M)1-M 


Health  Services  Research  and 
Development  Scientific  Review  and 
Evaluation  Board;  Availability  of 
Annual  Report 

Under  section  10(d]  of  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act), 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Veterans  Administration 
Hodlth  Services  Research  and 
Development  Service  Scientific  Review 
and  Evaluation  Board  for  calendar  year 
1983  has  been  issued. 

This  report  summarizes  activities  of 
the  Board  on  matters  related  to  the 
review  of  health  services  research  and 
development  proposals  submitted  by 
VA  field  staff.  It  is  available  for 
inspection  at  two  locations: 
Library  of  Congress,  Serial  and 

Government  Publications,  Reading 


372a5 


Room,  LM  133,  Madison  Building, 

Washington.  DC  20540:  and 
Veterans  Administration,  Office  of  the 

Director,  Health  Services  Research 

and  Development  Service,  Room  653, 

810  Vermont  Avenue,  NW., 

Washington,  DC  20420. 

Dated:  September  17. 1984. 

By  direction  of  the  Admmistrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Doc  M-ZSloe  Piied  S-aV-M.  S:4S  uiil 

MLLiNQ  cooe  ano-oi-M 


Advisory  Committee  on  Structural 
Safety  of  Veterans  Administration 
Facilities;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Stnictural  Safety  of  Veterans 
Administration  facilities  will  be  held  in 
Room  442,  of  the  Lafayette  Building.  811 
Vermont  Avenue,  NW,  Washington,  DC 
on  October  26, 1984,  at  10  a.m.  The 
committee  members  will  review 
Veterans  Adminstration  construction 
standards  and  criteria  relating  to  fire, 
earthquake  and  other  disaster  resistant 
construction. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
Because  of  the  hmited  seating  capacity, 
it  will  be  necessary  for  those  wishing  to 
attend  to  contact  Mr.  Richard  D. 
McConnell,  Director,  Civil  Enginering 
Service,  Office  of  Construction, 
Veterans  Administration  Central  Office 
(phone  202-389-2864)  prior  to  October 
19,  1984. 

Dated:  September  17. 1964, 
By  direction  of  the  Administrator. 
Rosa  Maria  FontaDez, 

Committee  Management  Officer. 

|FR  Doc  84-251(P  Fiied  t-XO-S*;  »*»  am) 

WLUMQ  ooof  nao-oi-M 


Veterans  Administration  Wage 
Committee;  Meetings 

The  Veterans  Administration,  in 
accordance  with  Pub.  L.  92-463,  gives 
notice  that  meetings  of  the  Veterans 


Administration  Wage  Committee  will  be 

held  on: 

Thursday,  October  11.  1984,  at  2:30  p.m, 
Tliursday,  October  25, 1984,  at  2  30  p  m. 
Thursday,  November  8, 1984,  at  2.30  p.m. 
Wednesday,  November  21,  1984,  at  2:30 

p.m. 
Thursday,  December  6,  1984,  at  2:30  p.m. 
Thursday,  December  20,  1964,  at  2:30 

p.m. 

The  meetings  will  be  held  in  Room 
304,  Veterans  Administration  Central 
Office,  810  Vermont  Avenue,  N'W., 
Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Veterans  Administration  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  estabUshments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L 
94-409,  and  as  cited  in  5  U.S.C.  552b(c) 
(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairman  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairman,  Veterans  Administration 
Wage  Committee,  Room  1175.  810 
Vermont  Avenue,  NW„  Washington,  DC 
20420. 

Dated:  Septembter  17.  1984. 

By  direcUon  of  the  Admmistrator. 
Rosa  Maria  FootBiMs, 
Committee  Management  Officer. 

|FR  Doc  S4-2S105  PII»d  S-aO-M,  8«  »m] 
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FEDERAL  COMMUNICATIONS  COMMISSION 

September  19. 1984. 

FCC  to  hold  open  commission  meeting. 
Wednesday,  September  26, 1984 
The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday.  September  26, 1984,  which 
is  scheduled  to  commence  at  9:30  a.m., 
in  Room  856,  at  1919  M  Street,  NW.. 
Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 

General— 1— Title:  Reallocation  of  additional 
frequencies  in  the  470-512  MHz  band  for 
public  safety  use  in  the  Los  Angeles  area. 
Summary:  The  FCC  will  consider  proposing 
to  reallocate  Channel  19  frequencies  for 
immediate  use  by  the  Los  Angeles  County 
Sheriffs  Department. 

Private  Radio— 1— Title:  Amendment  of  Part 
90  of  the  Commission's  Rules  and 
Regulations  to  Reserve  Frequencies  for 
Emergency  Electrical  Alarm  Protection. 
Summary:  The  Commission  is  considering  a 
request  to  designate  frequencies  for  use  by 
the  central  station  electrical  alarm  industry 
and  to  allow  the  use  of  antenna  heights 
exceeding  current  limitations. 

Private  Radio— 2— Title:  Amendment  of  Parts 
2  and  87  of  the  Commission's  rules 
regarding  aeronautical  flight  test  telemetry 
(RM-4077).  Summary:  The  Commission  will 
consider  whether  to  adopt  a  Report  and 
Order  regarding  the  expansion  of 
aeronautical  flight  test  telemetering 
operations  to  the  2310-2390  MHz  band  and 
the  modification  of  the  technical  criteria 
that  govern  such  operations. 

Common  Carrier— 1— Title:  Policy  and  Rules 
Concerning  Rates  for  Competitive  Common 
Carrier  Services  and  Facilities 
Authorizations  Therefore:  Sixth  Report  and 
Order  (CC  Docket  No.  79-252).  Summary: 
The  Commission  will  consider  whether  to 
adopt  a  Report  and  Order  that  outlines 
steps  for  further  implementation  of  its 
policy  of  forbearance  from  requirement  of 


tariffs  and  facilities  authorizations 
applications  from  carriers  subject  to 
competition 
Common  Carrier — 2 — Title:  Memorandum 
Opinion  and  Order  in  the  Matters  of  Pacific 
Bell.  Southern  Bell  and  South  Central  Bell. 
Southwestern  Bell.  New  York  Telephone 
and  New  England  Telephone.  New  Jersey 
Bell.  Northwestern  Bell,  and  Pacific 
Northwest  Bell  Petitions  for  Waiver  of 
Section  64.702  of  the  Commmissions  Rules 
and  Regulations  To  Provide  Certain  Types 
of  Protocol  Conversion  Within  Their  Basic 
Telephone  Networks.  Summary;  The 
Commission  will  consider  whether  to 
waive  the  Computer  II  Ru\es  to  enable  the 
petitioning  Bell  Operating  Companies  to 
provde  certain  types  of  protocol  conversion 
within  their  telephone  networks, 
specifically  X.25-toX.75  protocol 
conversion 
Common  Carrier— 3 — Title:  Second  Report 
and  Order.  General  Docket  No.  80-112. 
Summary:  The  Commission  will  consider 
adopting  rules  to  allow  the  use  of  lotteries 
for  the  selection  of  Multichannel  Multipoint 
Distribution  Service  Licensees. 
Common  Carrier — 4 — Title:  American 
Telephone  and  Telegraph  Co..  Ameritech, 
Bell  Atlantic,  Bellsouth.  NYNEX.  Pacific 
Telesis.  Southwestern  Bell  and  U.S.  West — 
Accounting  instructions  for  the  judgment 
and  other  costs  associated  with  the  Litton 
Systems  antitrust  lawsuit.  Summary:  The 
Commission  will  consider  the  adoption  of 
an  Order  to  establish  the  proper  accounting 
for  an  antitrust  judgment  and  to  clarify  the 
accounting  and  disclosure  requirements  for 
litigation  costs. 
Common  Carrier— 5— Title:  Integration  of 
Rates  and  Services  for  the  Provision  of 
Communications  by  Authorized  Common 
Carriers  between  the  Contiguous  States 
and  Alaska.  Hawaii.  Puerto  Rico  and  the 
Virgin  Islands  (CC  Docket  No.  83-1376). 
Summary:  The  Commission  will  consider 
the  Petition  filed  by  General 
Communication  Incorporation  seeking 
interim  relief  pending  the  development  of  a 
long  term  resolution  of  the  issues  raised  in 
the  Notice  of  Inquiry  in  this  Docket. 
Mass  Media— 1— Title;  AppHcation  for 
Review  of  a  Bureau  ruling  denying  a 
Fairness  Doctrine  complaint  filed  by 
Charles  E.  Littlejohn.  Summary;  The  Mass 
Media  Bureau  found  that  WGTV.  Athens. 
Georgia,  made  reasonable,  good  faith 
efforts  to  inform  the  public  on  Proposed 
Constitution  Amendment  1.  which  was  a 
ballot  issue  in  the  November  2, 1982. 
Georgia  general  election. 
Mass  Media— 2— Title:  A  petition  for 
reconsideration  filed  by  KDBS.  Inc., 
licensee  of  Stations  KDBS  and  KRRV(FM), 
Alexandria.  Louisiana.  Summary;  the 
Commission  considers  a  petition  in  which 
the  licensee  of  KDBS  and  KRRV(FM)  seeks 
reconsideration  of  the  Commission's  grant 
of  renewal  for  less  than  a  full  term. 


Mass  Media — 3 — Title:  Amendment  of  Parts 
2.  73  and  76  of  the  Commission's  Rules  to 
Authorize  the  Transmission  of  Teletext  by 
TV  Stations.  Summary:  The  Commission 
will  consider  a  Memorandum  Opinion  and 
Order  to  address  petitions  for 
reconsideration  filed  by  sixteen  parties 
concerning  its  Report  and  Order 
authorizing  television  stations  to  operate 
teletext  services  (BC  Docket  81-741). 

Mass  Media — 4 — Title:  Application  for 
Review  (CSR-2543)  filed  May  7, 1984,  by 
Service  Electric  Cable  TV  of  New  Jersey. 
Inc.  Summary:  Service  Electric  Cable  TV  of 
New  Jersey.  Inc.  seeks  Commission  review 
of  a  delegated  decision  denying  Service 
Electrics  request  for  waiver  of  the 
mandatory  signal  carriage  rules. 

Mass  Media— 5 — Title:  Three  Petitions  for 
Reconsideration  {CSR-2378)  filed  by  the 
Council  of  UHF  Broadcasting;  by 
University  Television  Inc.;  and  by  the 
Association  of  Maximum  Service 
Telecasters,  Inc.,  Association  of 
Independent  Television  Stations,  and  the 
National  Association  of  Broadcasters,  all 
seeking  reconsideration  of  the  Commission 
decision  in  Monterey  Peninsula  TV  Cable, 
56  RR  2d  159  (1984).  Petition  for  declaratory 
ruling  (CSR-2362),  filed  by  University 
Television.  Inc.,  licensee  of  Station  KUSI- 
TV.  San  Diego.  California.  Summary:  The 
Commission  will  consider  whether  its 
original  decision  granting  a  cable  system 
authority  to  relocate  a  UHF  television 
station  with  mandatory  carriage  rights  to 
the  expanded  portion  of  a  cable  system's 
basic  tier  is  in  the  public  interest. 

Mass  Media — 6 — Title:  Application  for 
review  of  the  Bureau's  action  denying  the 
application  of  Holt-Robinson  of  Texas,  Inc. 
to  move  the  main  studio  of  station  KMLT- 
TV.  Marshall.  Texas,  outside  the 
community  of  license.  Summary:  The 
Commission  will  consider  whether  the 
Bureau  properly  determined  that  the 
applicant  failed  to  demonstrate  how 
moving  its  main  studio  outside  of  Marshall 
would  be  in  the  public  interest. 

Mass  Media— 7— Title;  Applications  of  CBS, 
Inc.,  Direct  Broadcast  Satellite  Corporation, 
Graphic  Scanning  Corporation.  RCA 
American  Communications,  Inc.,  and 
Western  Union  Telegraph  Company  for 
modification  of  their  construction  permits 
to  establish  Interim  Direct  Broadcast 
Satellite  Systems  and  those  parties' 
demonstrations  of  due  diligence  in  the 
implementation  of  their  proposed  systems, 
and  requests  of  SateUite  Television 
Corporation.  United  States  Satellite 
Broadcasting  Co.,  Inc.  and  Dominion  Video 
Satellite,  Inc.  for  further  modification  of 
their  Direct  Broadcast  Satellite  System 
construction  permits.  Summary:  The 
Commission  considers  these  modification 
applications  and  due  dilingence 
demonstrations  to  determine  which  of  the 
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applicants  have  met  the  Commission'B 
requirements  and  will  be  assigned  DBS 
channels  and  orbital  positions,  as  well  as 
the  further  modification  requests  by  three 
permittees  already  assigned  channels  and 
orbital  positions.  The  Commission  also 
considers  comments  by  various  parties 
regarding  the  sufficiency  of  some  of  the  due 
diligence  demonstrations. 

Mass  Media — 8 — Title:  Application  for 
Review  of  the  Mass  Media  Bureau's  action 
filed  by  Holston  Valley  Broadcasting 
Corporation.  Summary:  The  Commission 
will  consider  an  Application  for  Review  of 
the  Mass  Media  Bureau's  action  reluming 
the  television  translator  application  of 
Holston  Valley  Broadcasting  Corporation 
as  unacceptable  for  filing. 

Mass  Media — 9 — Title:  Application  for 
review  of  the  Mass  Media  Bureau's  action 
denying  a  petition  for  reconsideration  and 
returning  the  low  power  television 
application  of  Kinetications,  Inc.  Subject; 
The  Commission  will  consider  whether  the 
Bureau  properly  returned  the  application  of 
Kinetications  for  a  new  low  power 
television  station  as  unacceptable  for  filing. 

Mass  Media — 10 — Title:  Application  for 
review  of  Mass  Media  Bureau  action 
denying  a  i  ;quest  for  reconsideration  and 
reinstatement  by  numerous  low  power 
television  applicants  for  channel  7, 
Honolulu,  Hawaii.  Sununary:  The 
Commission  will  consider  whether  the 
Mass  Media  Bureau  properly  returned  44 
low  power  television  applications  that 
lacked  supplemental  certifications  as 
incomplete. 

Mass  Media — 11 — Title:  In  reapplication  by 
North  Texas  Media,  Inc.  for  a  construction 
permit  for  a  new  FM  Station  on  Channel 
256C  to  serve  Lake  Dallas-Denton,  Texas. 
Summary:  The  Commission  considers  the 
aforementioned  application  and  an 
application  for  review  filed  by  North  Texas 
Media,  Inc.  seeking  reversal  of  the  Mass 
Media  Bureau's  action  returning  the 
application  as  unacceptable  for  filing. 

Mass  Media — 12 — Title:  The  license  renewal 
application  of  WJRL  (AM),  Calhoun  City, 
Mississippi;  license  renewal  application  of 
WCSA  (AM),  Ripley,  Mississippi:  mutually 
exclusive  application  for  a  construction 
permit  specifying  WCSA's  frequency  and 
facilities;  construction  permit  application 
for  FM  Channel  272.  a  petition  to  deny  that 
application  and  related  pleadings:  and  an 
application  for  consent  to  the  assignment 
of  the  license  of  WJRL.  Summary:  The 
Commission  considers  various  broadcast 
applications  filed  by  or  associated  with 
Jesse  R.  Williams,  related  pleadings,  and  a 
mutually  exclusive  application 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 


Judith  Kurtich,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 
William  ].  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

|FR  Doc  S4-2S2S5  Filed  9-l»-»«,  3:53  pm| 
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FEDERAL  COMMUNICATIONS  COMMISSION 

Srptember  19.  1964. 

FCC  to  hold  a  closed  Commission 
meeting  Wednesday.  September  26,  1984 

The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  September  26,  1984, 
following  the  Open  Meeting,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street.  NW., 
Washington,  D.C. 

Agenda.  Item  No.,  and  Subject 

Hearing — 1 — Petition  for  Extraordinary  Relief 
by  Shurberg  Broadcasting  of  Hartford,  Inc. 
and  Petition  for  Special  Relief  filed  by 
Faith  Center.  Inc..  in  the  Hartford. 
Connecticut  tele\'i8ion  renewal  proceeding 
(BC  Docket  No.  80-730). 

Heanng — 2 — Petition  for  Allowance  of 
Interlocutory  appeal,  and  request  for 
consent  procedures  in  the  A.S.D.  Answer 
Service.  Inc.,  DPLMRS  proceeding  (Docket 
Nos.  82-587-90), 

Hearing — 3 — Application  for  Review  in  the 
United  Broadcasting  Company,  Inc., 
Washington,  D.C.  FM  radio  comparative 
renewal  proceeding  (BC  Docket  Nos.  80- 
479  to  80-481). 

Hearing — 4 — Application  for  Review  in  the 
Pittsfield,  Massachusetts,  comparative  TV 
proceeding  (Docket  Nos  82-420  and  82- 
421). 

These  items  are  closed  to  the  public 
because  they  concern  Adjudicatory 
Mattea  See  47  CFR  0.603(j]). 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
Managing  Director  and  members  of  his  staff 
General  Counsel  and  members  of  his  staff 
Chief,  Office  of  Public  Affairs  and  members 
of  his  staff 

Action  by  the  Commission  September 
18, 1984.  Commissioners  Fowler, 
Chairman;  Quello,  Dawson,  Rivera  and 
Patrick  voting  to  consider  these  items  in 
Closed  Session. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 


Judith  Kurtich,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 
William  J.  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

IFR  Doc  84-Z52S6  Filed  »-lS-«4  3:53  pm) 
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FEDERAL  DEPOSrr  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
September  17, 1984,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  director  C.T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  an  application 
relating  to  an  assisted  merger-type 
transaction  (Names  and  locations  of 
banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii] 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(6).  (c)(8),  and 
(c){9)(A)(ii))). 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8).  and 
(c)(9)(A)(ii)). 

Dated:  September  18. 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

|FR  Doc  M-Z5233  Filed  »-l»-«4: 1:23  pn] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
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meeting  held  at  2.-00  p.ni.  on  Monday. 
September  17. 19M.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  Director  C.T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matter: 

Recommendation  regarding  the  hquidation 
of  a  bank'i  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  4A,  105-L.  Girod  Trust  Company. 
San  Juan,  Puerto  Rico 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated;  September  18, 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyla  L.  RabinaoD, 
Executive  Secretary. 

|FK  Doc.  M-XSZ34  ni*d  »-ia-M:  \J3  pin| 
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FEOEfUU.  ENERGY  REGUUATORY 
COMMISSION 

September  19, 1984. 

TIME  AND  date:  September  26, 1984, 
10:00  a.m. 

place:  825  North  Capitol  Street.  NE.. 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  noUce. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda 

7'98th  Meeting— September  26.  1984 
Regular  Meeting  (10:00  a.m.) 
CAP-l;  Project  No.  4472-003,  Niagara 

Mohawk  Power  Corporation 
CAP-2: 

Project  No.  8156-001.  James  W.  Caples 
Project  No.  8157-001  and  002,  Warren 

Osborne 
CAP-3:  Project  No.  6939-002,  city  of  Jackson. 

Ohio 
CAP-4:  Project  No.  7923-002.  Magic  Water 

Company.  Inc. 
CAP-5:  Project  No.  7737-002.  WP,  Inc. 


CAP-6:  Project  No.  7592-001,  Faulkner  Land 

and  Livestock  Company,  Inc. 
CAP-7:  Project  Nos.  8566-005  and  7348-000, 

Aquenergy  Systems,  Inc. 
CAP-8:  Project  No.  2959-006,  city  of  Seattle, 

Washington 
CAP-9:  Project  No.  7272-000,  Atlantic  Power 

Development  Corporation 
CAP-10:  Project  No.  108-000,  108-009  and 

8286-OOa  Northern  States  Power 

Company  (Wisconsin)  and  Lac  Courte 

Oreilles  Band  of  Lake  Superior  Chippewa 

Indians 
CAP-11:  Docket  No.  QF84-314-000,  Poppy 

Ridge  Partners 
CAP-12: 

(A)  Docket  No  QFB4-391-000,  Ware  Cogen 
Limited  Partnership 

(B)  Docket  No.  QF84-395-001.  city  of 
Harrisburg 

(C)  Docket  No.  QF84-396-00a  Interna  lional 
Business  Machines  Corporation 

(D)  Docket  No.  QF84-40&-000,  Cogenfrix  of 
North  Carolina,  Inc. 

(E)  Docket  Ne.  QF83-425-001.  Electrodyne 
Research  Corporation 

CAP-13;  Docket  .\o.  ER84-576-000, 

Wisconsin  Power  and  Light  Company 
CAP-14;  Docket  No.  ER84-56&-00a  Interstate 

Power  Company 
CAP-15:  Docket  Nos.  ER84-587-000,  ER84- 

588-OOa  ER84-589-000.  ER84-590-000. 

ER84-591-000  and  ER84-592-000.  Indiana 

&  Michigan  Electric  Company 
CAP-16:  Docket  No.  ER84-584-000.  Central 

Power  and  Light  Company 
CAP-17;  Docket  No.  ER84-568-000,  Gulf 

States  Utilities  Company 
CAP-18;  Docket  No.  ER84-594-000,  Kansas 

City  Power  and  Light  Company 
CAP-19:  Docket  No.  ER84-177-003,  Duke 

Power  Company 
CAP-20:  Docket  No.  ER79-182-009,  ER80- 

106-006,  ER82-146-010,  EL82-16-002, 

EL82-27-002  and  ER83-437-000, 

Commonwealth  Edison  Company 

Consent  Miscellaneous  Agenda 

CAM-1:  Docket  No.  RM84-21-000,  Rules  of 
Practice  and  Procedure:  Interlocutory 
Appeals 

CAM-2:  Docket  No.  RM83-71-032  and  033. 
Elimination  of  Variable  Costs  From 
Certain  Natural  Gas  Pipeline  Minimum 
Commodity  Bill  Provisions 

CA.M-3:  Docket  No.  GP83-36-000,  State  of 
New  Mexico.  Section  108  NGPA 
Determination,  Mobil  Producing  Texas 
and  New  Mexico,  Inc.,  Brunson  Argo  No. 
9  Well.  FERC  JD.  No.  82-21685 

C.\M-4:  Docket  No.  GP83-45-000.  State  of 
New  Mexico,  Section  108  NGPA 
Determination,  Tahoe  Oil  &  Cattle 
Company.  Ramsey  State  No.  1  Well. 
FERC  JD  No.  79-09123 

CAM-5:  Docket  No.  GP83-53-000.  State  of 
Oklahoma,  Section  108  NGPA 
Determination,  Ladd  Petroleum 
Corporation,  Toews  "B"  «l  Well.  FERC 
No  ID81-27360 

CAM-6:  Docket  No.  GP84-6-000,  State  of 
New  Mexico,  Section  108  NGPA 
Determination,  Marathon  Oil  Company 
L.G.  Warlick  "C"  Well  No.  2.  FERC  JD 
No.  82-06096 

CAM-7:  Docket  No.  GP84-35-000,  State  of 
Oklahoma.  Oklahoma  Corporation 


Commission,  NGPA  Section  103 
Determination,  Southwestern 
Exploration  Consultants,  Inc..  Audrey 
No.  2  Well.  FERC  JD  No.  84-0765 

CAM-8:  Docket  Nos.  GP83^6-000,  State  of 
Oklahoma,  Section  108  NGPA 
Determination,  Phillips  Petroleum 
Company,  Bacon  No.  1  Well.  FERC  JD 
No.  83-39094 

CAM-«:  Docket  Nos.  RM79-76-205 

(Louisiana-2  Addition  II),  High-Cost  Gas 
Produced  From  Tight  Formations 

Csnsent  Gas  Agenda 

CAG-1:  Docket  Nos.  TA85-1-7-000  and  001 
(PGA85-1).  Southern  Natural  Gas 
Company 
CAG-2:  Docket  Nos,  TA85-1-31-000  and  001 
(PGA85-1  and  IPR85-1),  Arkansas 
Louisiana  Gas  Company 
CAG-3:  Docket  Nos.  TA85-1-32-000  and  001 
{PGA85-1),  Colorado  Interstate  Gas 
Company 
CAG-4:  Docket  Nos.  TA85-1-33-000  and  001 
(PGA85-1,  IPR85-1),  El  Paso  Natural  Gas 
Company 
CAG-5:  Omitted 
CAG-6:  Docket  Nos.  TA85-1-42-000  and  001 

(PGA85-1  and  IPR85-1),  Transwestem 

Pifieline  Company 
CAG-7:  Docket  Nos.  TA85-1-62-000  and  001 

{PGA85-1),  Pacific  Offshore  Pipeline 

Company 
CAG-8:  Docket  No.  RP84-99-001,  Texas 

Eastern  Transmission  Corporation 
CAG-9:  Docket  No.  RP82-54-014,  Colorado 

Interstate  Gas  Company 
CAG-10:  Docket  Nos.  TA84-2-17-002  and 

TA84-2-1 7-003,  Texas  Eastern 

Transmission  Corporation 
CAG-11:  Docket  Nos.  RP83-137-008,  TA8,3-2- 

29-001,  (PGA8^2a.  IPR83-2a),  TA84-1- 

29-001  (PGA84-1,  IPR84-1,  DCA84-1), 

and  TA84-1-29-002  (PGA84-la), 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-12:  Docket  No.  TA81-1-21-021  and 

TA81-2-21-021,  Columbia  Gas 

Transmission  Corporation 
CAG-1 3:  Docket  No.  TA84-2-49-000, 

Montana  Dakota  Utilities  Company 
CAG-14:  Docket  No.  TA84-2-61-000,  Bayou 

Interstate  Pipeline  Corporation 
CAG-1 5:  Docket  No.  TA84-2-33-007  (PGA84- 

2b),  El  Paso  Natural  Gas  Company 
CAG-W:  Docket  Nos.  TA84-2-16-001  and 

TA84-2-16-002  (PGA84-2a),  National 

Fuel  Gas  Supply  Corporation 
CAG-17:  Docket  Nos.  TA84-2-4O-002  and 

TA84-2-4O-0O0  (PGA84-2b),  Raton 

Natural  Gas  Company 
CAG-18:  Docket  No.  FA84-8-000.  High  Island 

Offshore  System 
CAG-19:  Docket  Nos.  ST83-692-001,  ST83- 

717-001.  ST83-719-001,  ST83-720-001, 

ST83-721-001.  ST83-738-001,  ST84-14- 

001,  ST84-104-001,  ST84-114-001,  ST84- 

157-001.  ST84-293-001,  ST84-396-001 . 

ST84-427-O01.  ST84-522-O01  and  ST84- 

951-001,  Northern  Natural  Gas  Company. 

Division  of  Intemorth,  Inc. 
CAG-20:  Docket  No.  ST84-803-000,  Delhi  Gas 

Pipeline  Corporation 
CAG-21:  Docket  Nos.  ST81-260-003  and 

CP82-206-000.  Mustang  Fuel  Corporation 
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CAG-22;  Docket  No.  SA82-2!M)01,  W  B. 

McCarter.  |r..  et  al. 
CAG-23:  Doc  ket  No.  CI84-,=i57-CXX).  Arco  Oil 

and  Gds  Company,  a  Division  of  .Atlantic 

Richfield  Company 
CAG-24.  Do<  ket  No.  CI84-510-000,  Sun 

Exploration  and  Production  Company 
CAG-25:  Docket  No  CI84-485-000,  Amoco 

Production  Company 
CAG-26:  Docket  .Nos.  R174-188-039  and  RI75- 

21-034,  Independent  Oil  &  Gas 

Association  of  West  Virginia 
CAG-27:  Docket  No.  CP74-314-012.  El  Paso 

Natural  Gas  Company 
CAG-28;  Omitted 
CAG-29:  Docket  No.  CP84-539-O00.  El  Paso 

Natural  Gas  Company 
CAG-30  Docket  Nos.  CP81-l»-000  Through 

CP81-19-006,  Northwest  Pipeline 

Corporation 
Docket  No.  TC84-8-000,  Southwest  Gas 

Corporation 
CAG-31:  Docket  No.  CP84-374-000.  United 

Gas  Fhpe  Line  Company 
CAG-32:  Docket  No.  CP84-274-000. 

Consolidated  Gas  Transmission 

Corporation 
CAG-33:  Docket  No.  CP84-448-000.  United 

Gas  Pipe  Line  Company 
CAG-34;  Docket  No.  CP81-18&-005, 

Consolidated  Gas  Transmission 

Corporation 

/.  Licensed  Project  Matters 

P-1:  Omitted 

P-2:  Project  No.  3509-006.  Little  Falls 
Hydroelectric  Associates,  a  Limited 
Partnership 
P-3: 

Project  .Nos.  2482-008  and  009,  .Niagara 

Mohawk  Power  Corporation 
Project  Nos.  4128-002,  003,  4331-002  and 
003.  Long  Lake  Energy  Corporation 

//.  Electric  Rate  Matters 

ER-1:  Docket  No.  ER84-560-000.  Union 

Electric  Company 
ER-2:  Docket  No.  ER84-574-<X)0,  Holyoke 

Water  Power  Company  and  Holyoke 

Power  and  Electric  Company 
ER-3:  Docket  No.  ER84-579-000,  AEP 

Generating  Company 
ER-4;  Omitted 

Miscellaneous  Agenda 

M-1:  Docket  .No  RM84-16-000,  Methodology 
for  Sales  of  Electric  Power  to  Bonneville 
Power  Administration 

M-2:  Omitted 

Gas  Agenda 

/.  Pipeline  Rate  Mutters 
RP-1;  Omitted 

RP-2:  Docket  No  RP84-85-000.  Gas  Research 
Institute 


RP-3:  Docket  Nos.  RP&4-16-002.  RP&4-21-003 

and  RP84-86-001.  Locust  Ridge  Gds 

Company 
RP-4 
Docket  No  STS4-630-001   Delhi  Gag 

Pipeline  Corporation 
Docket  No  ST84-898-001   PGC  Pipeline,  a 

Division  of  LPC  Energy.  Inc. 
RP-5:  Docket  .Nos  ST81-26O-001,  002  and 

CP82-206-000,  Mustdng  Fuel  Corporation 

//  Producer  Matters 
CI-l   Reserved 

///,  Pipeline  Certificate  Mutters 

CP-1   Docket  Nos  RP83-14-O01.  RPtt3-81-000. 

CP83-254-000.  CP83-254-006.  CP83-33S- 

000  and  CP83-335-00e.  MonLina  Dakota 

Utilities  Company 
CP-2:  Docket  Nos.  C-2509-0(n   G-2569-002, 

C!64-«12-001  and  CI64-612-002,  Aminoil. 

Inc. 
CP-3: 
Docket  No  CP81-10--000  et  a!.,  Boundary 

Gas,  Inc 
Docket  Nos  CP84-31&-OO0  and  CP&4-31&- 

001.  Ohio  Interstate  Pipeline  Company 
Docket  .Nos  CP84-325-0O0  and  CP84-325- 

001,  .Natural  Gas  Pipeline  Company  of 

America 
Docket  No  CP&4-363-000  ANR  Pipeline 

Company 
Docket  No.  CP84-^0"-000,  Northern  Border 

Pipeline 
Docket  No  CP84-540-000,  Great  Lakes  Gas 

Transmission  Company 
CP-4;  Docket  No  CP84-2-000,  Columbia  Gas 

Transmission  Corporation 
CP-5: 

Docket  Nos.  CI83-269-000  Through  023. 

Tenneco  Oil  Company.  Houston  Oil  & 

.Minerals  Corporation.  Tenneco 

Exploration,  Ltd.,  Tenneco  Exploration  II. 

Ltd.,  Tinco,  Ltd..  and  Tenneco  West,  Inc. 
Docket  Nos.  RP83-1 1-000  Through  026  and 

RP83-30-000,  Transcontinental  Gas  Pipe 

Line  Corporation 
Docket  No.  CP83-279-002.  Producer- 
Suppliers  of  Transcontinental  Gas  Pipe 

Line  Corporation 
Docket  No  CP83-340-003,  Producer- 
Suppliers  of  Transco  Gas  Supply 

Company 
Docket  Nos  CP83-428-001  and  002. 

Producer-Suppliers  of  Transco  Supply 

Company  and  Transcontinental  Gas  Pipe 

Line  Corporation 
Docket  Nos.  CP83-452-O00  Thi^ugh  015. 

Columbia  Gas  Transmission  Corporation 

and  Columbia  Gulf  Transmission 

Company 
Docket  Nos  CP83-502-O00  Through  004,  008 

and  013,  Tennessee  Gas  Pipe  Company,  a 

Division  of  Tenneco  Inc, 
Docket  Nos,  CP8.V333-OO0  Through  018, 

Panmark  Gas  Company 


Docket  No.  CP83-342-000.  Trunkline  Gas 

Company 
Docket  No  CP83-34a-000,  Panhandle 

Eastern  Pip)€  Line  Company 
Docket  No  CP83-354-000.  Trunkline  Gas 

Company  and  Panmark  Gas  Company 
Docket  No.  CP83-355-000,  Panhandle 

Eastern  Pipe  Line  Corporation  and 

Panmark  Gas  Company 
Docket  Nos,  CP84-244-000  and  001.  Texas 

Eastern  Transmission  Corporation  and 

Producer-Suppliers  of  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  Cla4-332-000  Through  003. 

Cities  Service  Oil  and  Gas  Corporation, 

Cities  Offshore  Producton  Company  and 

Oxy  Petroleum,  Inc. 
Docket  No.  CI84-374-000,  TXP  Operating 

Com.pany 
Docket  No,  CI84-485-000.  Amoco 

Production  Company 
Docket  No  CP84-53&-boO,  El  Paso  Natural 

Gas  Company 
CP-6,  Docket  Nos.  CP75-23-021  and  CP7S- 

120-014.  Tennessee  Gas  Pipeline 

Company,  a  Division  of  Tenneco  Inc. 
Kenneth  F.  Plumb. 
Secretary-. 
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LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  It  will  commence  at  130 

p.m.  and  continue  until  all  official 

business  is  completed:  Saturday. 

September  29,  1984. 

place:  Key  Bridge  Marriott.  Potomac 

Ballroom,  1401  Lee  Highway,  Arlington. 

Virginia  22209. 

STATUS  OF  MEETING:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 

—  August  8.  1984 

3.  Report  from  Office  of  Field  Services 

4.  Report  from  Office  of  Information 

Management 
5  Report  from  Office  of  General  Counsel 

—  Regulation  1630 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Thomas  J,  Opsut. 

Executive  Office,  (202)  272^040. 

DATE  ISSUED:  September  19,  1984. 

Donald  P.  Bogard, 

Prekident. 
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Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions;  Notice 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations,  Procedure  for 
Redetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination  decisions 
are  effective  &Y)m  their  date  of 
publication  in  the  Federal  Register 


without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  I*rocedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order,  6-84.  49  FR  32473  (1989).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  £ui  interest 
in  the  wages  determined  as  prevailing  is 


encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations. 
Division  of  Government  Wage 
Determinations.  Washington.  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  Numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  writh 
each  State. 

Alabama: 

AL83-1010 _ F•^).^  1863. 

AL84-1030 — S«pt7.  1964. 

Arkansas:  AH84-4091 Jwi.  13,  1964. 

Connecticut  CT84-3016 _ _...  Jww  8.  1964. 

Dolawara:  0E82-301S Jun*  4,  1962. 

Datnct  ot  CotumtM:  0084-3009 Apr  6,  1964. 

Kantucky: 

KY84-1006 _ Urn.  16.  1964. 

•CY84-1003..._ Jan.  9.  1964. 

KY84-1010  ._ _ Mv.  30.  1964. 

KY84-1007 „ Mar.  16,  1964. 

KY84-1011 „ Urn.  23,  1964. 

Maryland  MDe3-3010 _ Juna  3.  1983. 


M383-1015 __ 

MS83-1014._ 

New  Jersey: 

NJ84-3019 

NJ84-3020 

New  Mexxn:  NM84-4027.._ 
Oklahoma: 

OK&4-4049 


Apr.  1.  1963. 
Mar.  3,  1963. 

Ju(y6.  1964. 
July  27,  1964. 
May  18.  1964 


Sapl  7.  1964 

Do. 
June  22.  1964 


OK84-40S0 

Oregon:  OR84-S020..- 

Pennsylvania; 

PA84-3012 „..._ „ May  4,  1964. 

PA84-3017 _ June  15,  1964. 

Texas: 

TX84-4005 Fab.  22.  1964. 

TX84-4037 May  25.  1964. 

TX84-4045 /^ug.  10,  1964. 

TX84-4046 Da 

TX84-4047 _..  Do. 

Washington:  WAe3-5l10 June  3.  1963. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
Publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 

Pennsytvaraa  PA83-3048  (PA84-3035) Oct  7.  1963 

Texas 

TX83-4058  (TX84-4056) Aug.  5,  1963. 

TX83-4079  fTX84-4057) ., Od  21.  1963 

Txao-4oe8  (TX84-4ose) rtan  7.  isoo 

Signed  at  Washington.  D.C,  this  14th  day 
of  September  1984. 
James  L.  Valin. 
Assistant  Administrator. 
■iUJNQ  COOK  4t10-a7-M 


DECISION 
Kod.  •  1 


(48  FR  7364-February  2 
1983) 

Baldwin,  Choctaw,  Clarke, 
Conecuh,  Escambia, 
Marengo,  Monroe,  Mobile, 
Washington  and  Wilcox 
Counties,  Alabama 

change: 


MODIFICATIONS    P.     1 


NO.    AL83-1010 


Bmk 

M*tM 


Dec. 
Mod! 


No.    AL93-1010 
*    1   Con't 


Truck   Drivers  Con't 


HourtT 
Katti 


4. 


CARPENTERS 

ELECTRICIANS: 


Wiremen 


IRONWORKERS 

PLUMBERS  4  PIPEFITTERS 

PILEDRIVERMEN 

TRUCK  DRIVERS: 

1.  Truck  Drivers  up  to 
but  not  including 
IS  tons 

2.  Truck  Drivers  IS 
tons  up  to  but  not 
including  5  tons 

3.  Truck  Drivers  on 
rated  5  tons  or 
6  yards  and  over 
including  heavy 
equipment  such  as 
pole  truck,  miss  or 
corning  wagons, 
dumpsters,  semi 
drivers,  agitators, 
ross  carriers, 
dempsey  dun^  euclid 
trucks,  forklift 
trucks  in  warehouse 
and  similar  equip- 
ment such  as  trac- 
tors, ten  wheelerSf 
jeeps,  or  dump 
trucks,  pickup 
trucks  pulling  two 
(2)  or  fcwir  (4) 

whaal  trailers 
hauling  equipment 
(not  applicable  to 
pulling  equipment 
which  rolls  on  its 
ow.'^.  wheels)  . 


$13.88 

$1.62 

14.46 

2.35 

3% 

13.39 

1.62 

14.13 

2.se 

13.21  , 

1.62 

Truck  and  Auto 
Mechanics 


$12.74  $1.62  I 


9. 

10. 


37 


11 


11.81 


DECISION  NC,  ALe4-1030 
Mod  If    ; 
45  FR  35461  -  Septamber 


svKtin 


7,  1984 

1.62  Blount  . 

Alabama 


Winston  Cos, 


1.62  'CKANGE' 

BcilannaKers  -  Storage 
1  Tank  Erection  &  Storage 
I  Ta-'-.K  Repair 


S12.96  3. 375 


I  Hi  FR  ii!4s-jrn .  n,  1^64 

'UNION  AND  OUACHITA 
I  COUNITES,  ARKANSAS 

i CHANGE: 


1.62 


'ELECTRICIANS: 
'  Electrical  Con ' rac • s 
I   $20,000  or  less 
i    Electricians 

Cable  Solicers 

Electrical  Contracts 
over  $20,000 
Electricians 

Cac iG    ^p . ^  ce  r s 


M       **"* 

1      HMily 
•  ■•t 

Sw»ifrt» 

S14.71 

3-1/4* 

+    1.00 

15.01 

3-l/4« 

♦    1.00 

15.50 

3-l/4« 

♦    1.00 

15.80 

3-1/4* 

♦    1.00 

HODIFICATIONS    P.    2 


DECISIONKNC.    KY84-1006 
►tod   »    3 

!49   FR   999^    -   March    16, 
1984) 
WARREN    CO'JWTY,     KENTUCKY 

CHANGE; 

B>-ILERMAKERS  I 

IRONWORKERS 

LABORERS:  ' 

Group   1  I 

Group    2 

Group    3 
LINE    CONSTRUCTION: 

Linemen,     line   track,    hole 
digger    &    cable    splicer 


Smk  . 

RMM 


Hourly 


DECISION    NC  .     K^-'84-1006 
!^c    »    J         (Cont'd) 


SMMfill 


Groundjiien-tr\j=)c   dr 
with   winch 


■■er 


Groundmen-truck   driver 

PAINTERS: 

Industrial : 
Brush    &   Roller 
Spray    i   Drywa..l    Fihish- 

ing 
Structural    Steel,     Svinq 
Stage    4   Chair,    Meter 
Stage 
Paperhanger 
Consnerciai  : 
Brush 

Spray,     Sandblast,     aoswai 
Chair    or    heights    over 
50' 
FIPEFirrERS 

POWER  EQUIPMENT  JPERATOFi 
CLASS  A 
CLASS  B 
CLASS  C 
ROOFERS: 
Roofers 

Precast    SlAi,    Slate. 
Asbestos,     Tile 
Coal   Tar    Fitch 
SHEET    KETAL   WORKERS  : 
Light   Comaercial    *iSee 

scope   of  work) 
ALL   Other    Bldg.    Constr. 


18.05  3.52 

10.35  2.17 

10.75  2.20 

10.90  2.20 

11.25  2.20 


13.95    1.05 
3*5% 

11.86    1.05 

3*!% 

11.16    1.05 

!     3V. 


11.85      1.55 

12.10      1.55 


12.20      1.55 
12.35      1.55 


10.00      1.55 


10.50  1.55 

Ife. 2=  3.3^ 

14.6'  2.48 

11.93  2.48 

11.16  2.48 

10. 6C  1.51 

10.85  1.51 

U.Oa  1.51 


SCOPE   OF   WORK 

SHEET    METAL   WORKERS: 
Light   Coimtercial    -   Defined 
as    single  buildings   not 
inside   or    adjoining   ar. 

industrial    complex    a.nc 
that    type    work    m    the 
following    categcries- 
Bowiing   alleys,    chapels, 
churches,     f'jnerel    homes, 
restaurants,    service 
stations,    night    clubs, 
pool    rooms,     nursma    homes, 
seating    rinks,     stcrags 
facilities    (45, IOC    sc . 
ft.    or    less),    community' 
all    porpose  bigs.  , 
recreation  bldgs .    gyms . 
spas),    branch   banks. 
Darber   fc   beauty    shops, 
stores     (45.000    »q .     ft 
or    less'.,    garages     (body. 
tire,    muffler    *.    service- 
shop),    dance    halls. 
nurseries,    kindergarden 
i    pra-school    centers, 
open    faced    shopping 
centers'lO    stores    or 
less),    office    facilities 
(less   than   45,0'JO    sq.ft. 
k    less    than    4    floors 
above   gradei,    and    any 
other   bldg.    with    2:    tons 
or    less   W-'AC    not    exceed- 
ing   4b  .  000    sq.     ft  . 


9.00       :.7  0« 
17.71  ,      3.26  , 


[ 


CD 


< 
P 

Z 

o 


^ 


"< 

n 
•a 

3 


O 


SI 


MODIFICATIONS    P.    3 


r  iCISIOH   so.    ICY84-1003 
'*>d  #  4 


Howily 
RMts 


(49  FR  9057    -  January  9.  j 

1984)  I 

NcCracken  County,    Kentucky 

CpAMGE:  ' 

aOILERMAKERS  JS 

CJlRPEKTERS    &   lATHERS  i 
ELECTRICIANS: 

Industrial: 

I  Nireman 


Cable  Splicer 

( 

IRONWORKERS  t 

:*!JOR£RS;  I 

Group   1  I 

Group    2  I 

Croup    3  I 

MILLWRIGHTS    &   PILEDRIVER- 
HSN 

PLUMBERS    &    PIPEPrrrSRS  : 
Liqht    Commercial    • ' See 

Scope   of   Work 
All   Other   Building   Const. 

POWER    ESL-IPHENT    OPERATORS: 
CLASS   A  [ 

CLASS    B  '  I 

CLASS    C  I 

I 

*    SCOPE    OF    WORK 

FL'-'MBERS    &    PIPEFITTEFS: 
Light    Coranercial    -    li/etined 
as   Constmction,    remodel- 
ing,   repairs   i   service 
worV   to   commercial    bldgs., 
not    to   exceed    12   plumbing 
fixtures   per    store,    plus 
kitchen    equlpmant    for 
resturants    (floor   drains 
i  hot  water  heaters   not 
to  be   considersd    as 
plumbing    fixtures): 
excluding   complete    shop- 
ping centers  under    initial 
construction:    any   single 
office    suite    or    store 
for    leaser   or    leasee    in 
any   building. 


DECISION    NO.     KY84-1013 

Mod    *    2 

»».        (49   FR    12888    -   March    30. 
•""        1984) 

Port    Campbell    (Christian 
County,    Kentucky   & 
Montgomery    County,    Tenn- 
essee ^ 


Mootly 


KJCIFI 


18.05   3.52 
14.30   2.17 

16.24*  1.2S  + 
'    134lK 

16.49'  1.25  * 
,     I3te 

15. SS!  2.45 


10.75! 


2.20 


10.95    2.20 
11.25    2.20 

14  .80 


11.06  2.63 
17.51    2.63 

14.67  2.48 
11.93  2.48 
11.16    2.48 


CHA,S'GE : 

*:  ILERMAKERS  < 

CARPEVTERS,     LATHERS    4 

SOFT    FLOOR    LA'tXRS 
ELECTRICIANS: 
K£NTUCKY    PORTION: 
Indufitrial: 
w 1 r  eman 

Cable    Splicer 

ELF.'ATOR    CONSTRUCTORS: 
Mechanics  * 

Helpers 

Probationary   Helpers 

IRONWORKERS 

LABORERS: 

Group    1 

Group    2 

Group    3 

MILLWRIGHTS    i.    PILEDRIVER- 

ME» 
PAINTERS: 
Industrial: 
Brush   i.   Roller 
Spray   &   Dryvrall    Finish- 
ing 
.       Structural    Steel,    Swing 
I         Stage   4  Chair,    ftotor 
'        Stage 

Paperhanger 
Commercial: 
Brush 

Spray,    Sandblast,    Boa- 
,        *™in  Chair  or  heights 
I         over   50' 
PCWER    BOUIPMENT    OPERATORS: 
KEWrOCKY   PORTION: 
CLASS   A 
CLASS    B 
CIASS    C 
SHEET   METAL   WORKERS 


I 


18.05 
14.30 


3.52 

2.17 


16.24 

1.25 

13'j% 

16.49 

1.25    ■ 

13>jX 

12.19 

3.00 

*  a 

8.53 

3.00 

+   a 

b.09 

3.00 

*    a 

10.35 

2.1-' 

10.75 

2.20 

10.90 

2.20 

11.25 

2.20 

14.80 


11 

85 

1 

55 

12 

10 

1 

55 

12 

20 

1 

55 

12 

35 

1 

55 

10.00      1.55 


10.50      1.55 


14.67 
11.93i 
11.16. 
14.93| 


2.48 


DECISICN    .^^C.     Kl'34-1007 


Mod   ■  H 

i49    FR 

9^.,-, 

-    March    lb 

1  ^84  1 

HARDIN, 

JEFF 

EH  SON,     & 

MEALE 

COS.  , 

KENT'JCKY 

CHANGE 

ATIONS    P 

4 

DECISION    NC 

KYe4 

-1007 

Mod    «    4       _or 

.t.    C 

Mooly 

16.25 


16.851 

I 

17.10 


14.67 
11.93. 
11.16| 


9.00 
17.71 


1 


BCILERMAraRS  $    18.05       3.52 

PLUMBERS    &    flPEFITTERS: 
Area   1 : 

Pipefitters 
Ar*a  2t 

Pipe fitter! 
Area   3: 
Pipefitters  | 

POWER    KUIPKENT    OPERATORS: 
CLASS    A 

CLASS    B  I 

CI^SS    C  J 

SHEET    METAL   WO  T 

Light   Conmercial    * 'See 

scope  of    work' 
All   Other   Building   Const. 
• 
SCOPE  OF  WORK  j 

SHEET    METAL   WCRKERS: 
Light   Commercial    -   Define:! 
as    single  buildings   not 
inside  or   adjoining   an 
industrial    complex   and 
that   type  work    in   the 
following   categories: 
Bowling   alleys,    chapels, 
churches,    funeral   homes, 
restaurants,    service 
stations,    night   clubs, 
pool    rooms,    nursing   homes, 
skating    rinks,    storage 
facilities    (45,000    sq . 
ft.    or    less),    consmnity/ 
all   porpose   bigs., 
recreation  bldgs. (gyns, 
spas) ,    branch  banks, 
barber  4  beauty    shops, 
stores     (45,000    sq.     ft. 
or    less) ,    garages    (body, 
tire,    muffler  *   service 
shop),    dance   halls. 


SCOPE  OF  WORK  -  SHEET 
METAL  WORKERS  (Light 
Cortnercial)      (Cont'd) 

nurseries,    ki.ndergarden 
&   pre-school    centers, 
open    faced    shopping 
centers (10   stores   or 
less),    office    facilities 
(less    than    45.000    sq.ft. 
fc    less   than   4    floors 
above   grade    ,    and    any 
ot.ier    bldg.    with    20    tors 
or    less    H-.'AC    not    exceed- 
ing   4S  CO;    sq.     ft  . 


3.35 
3.35 

3.35 

2.48 
2.48 
2.46 


2.706 

3.76      DECISION   NO. 
Mod   #    1 


KY84-1011 


'49   FR    i:'i66    -   March    23, 

1984 
FAi'ETTE    i    FR/-..N'KLIN    COS., 
KENTUClCf 

CHANGE: 

BCILERMAKEFS  S 

•iRICKLAI-ERS    &    STONEMASONS 
MARBLE,    TILE    I,    TERRA2ZC 

WORKERS 
Pl'MBERS    (.    PIPEFITTERE; 
Franklin   Co.     (w    2/3, 
j       incl.    the    City   cf 
J       Frankfurt : 

Pipefitters 
.         Fl 'umbers    - 
I  Contracts    SIOO.OOO   or 

I  less 

Contracts   over    SIOC. 
000.00 
POWER    EQUIPMEVT    OPERATORS: 
CLASS   A 
CLASS    B 
CLASS    C 
SHEET    METAL   WORKERS: 
i    Light   Commercial    • 'See 
j       scope    of    work) 
All    Other    Bidfl.    c:on«tru. 


Bawc 

Mourty 


18.05 
13.20 


52 
50 


12.60      1.50 


17.10      3.35 


.48 
.48 


2.70b 
3.76 


U 

00 


13 
S 

a. 

9 


70 
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oe 
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o 


Z 
o 
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a. 
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n 
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3 
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£ 


o 
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re 
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MODIFICATIONS    P. 


DECISION  NO.  KY84-1011 
Kod  #  I   (Cont'd) 


SCOPE  OF  WORK 

SHEET  METAL  WORKERS: 
Light  Conrnercial  -  Definel 
•s  single  buildings  not 
inside  or  ad3oining  an 
industrial  complex  and 
that  type  woTK    in  the 
following  categories; 
Bowling  alle/s,  chapels, 
churches,  funeral  homes, 
restaurants,  service 
stations,  night  clubs, 
pool  rooms,  nursing  homes, 
sitating  rinks,  storage 
facilities  (45.000  sq. 
ft.  or  less),  conjnunity/ 
all  porpose  bigs., 
recreation  bldgs. (gyms, 
spas),  branch  ban)cs, 
barber  &  beauty  shops, 
stores  (45,000  sq .  ft. 
or  less) ,  garages  (body, 
tire,  muffler  s.  service 
shop),  dance  halls, 
nurseries,  )cindergarde.n 
4  pre-school  centers, 
open  faced  shopping 
centers  10  stores  or 
less',  office  facilities 
(less  tnan  45,000  sq.ft. 
4  less  than  4  floors 
above  grade) ,  and  any 
ether  bldg.  with  20  tons 
or  less  HVAC  not  exceed- 
ing 4-  .  ^"?  sq  .  ft  . 


SMtC 

HMrtir 
SiM 


FrfAfa 


»■'.«,. 


.DECISION  NO.  MD83-3010- 

■MOD.  »7 
(49  FR  25100-June  3,1''83)  1 
ANNE  ARUNDREL  (EXCLUDINC,   ' 
THE  D.C.  TRAISINI-,  SCHOOL)  , 
BALTIMORE  i    BALTIMORE  CITVl 

.MARYLAND,  i,    FOR  HEAVY  CON-i 
ST9UCTI0N  IN  HARFORD  i 
HOWARD  COUNTIES,  MARYLAND 

CHANGE: 


BRICKLAYERS 


S12.21   2.29 


DECISION  NO.  MS83-1013 
Mod  #  6 
(48  FR  14312  -  April  1 , 

1983)  ! 

Hinds  County,  Mississippi  I 


CHANGE: 

IRONWORKERS: 

Ironwor)^»rs 
Rodmen 


S12.51 ,    2.29 
9.00      2.29 


DECISION    NC.    y.S83-1014 
Mod   1   4 

(48    FR    12646    -    March    3, 
j    1983) 
Warren  County,    Mississippi 


IRONWORKERS : 
!     Ironwor)cers 
Rodnten 


$12.51      2.29 
9.00      2.29 


»CDIFICATION?    P. 


DECISION  NO.  NJ84-3019 


MOD.  >3 

(49  FR  27883  -  July  6, 
1984) 
Bergen,  Essex,  Hudson, 
Hunterdon,  Middlesex, 
Morris,  Passaic,  Somerset 
Sussex,  Union  apd  Warren 
Counties,  New  J«>rsey 


CHANGE: 


f 


BRICKLAYERS,  STONEMASONS, 
CEMENT  MASONS  AND 
PLASTERERS: 
Zone  4  : 
Bric)<layers  and 
Stonemasons 
Zone  6 
Zone  10 
Zone  11 
Zone  12 
ELECTRICIANS  AND  CABLE 
SPLICERS: 
Zone  1 

ZONE  DESCRIPTION  ] 

Bricltlayers  Stonemason 

and  Plasterers' 

Zone  6 : 

Essex  (Millburn  Twp.) 

Morns  (Gillette  and 

Sterling,  Shore  Hills 

Twps.)  Union  (New 

Providence,  Springfield 

and  Union  Twps.         ' 


16.80 
17.07 
17.08 
17.40 
17.70 


18.78 


5.05 
3.69 
3.79 
3.37 
4.57 


DBTIglClH  >P.    HJ84-3C19- 
MSr.    13        (CONT'D) 


ADD: 

BRICKLAYERS,  STONEMASONS 
CEMENT  MASONS  AND 
PLASTERERS : 
Zone  13 

Zone  Descriptions: 
Zone  13: 
Morris  (.Morristown 

Two.  ) 


17.45 


IDECISION  NO.  NJ84-3020 


July  2" 


.;MOD.  «3 
27.25%  (49  FR  30280 

I  1984) 

Atlantic,  Burlington, 
Camden,  Cape  May,  Cumber- 
land, Gloucester,  Mercer, 
.Monmouth,  Ocean  and  Salem 
Counties,  S»w  Jersey 

CHANGE: 


IDFCISION  NO.  N-.<S4-4027  - 


MOO.  «5 

(49  FR  21263  -  5'18'84> 
Statewide  (excluding  Eddy 
4  Lea  Cos.  for  builrfina 
construction)  New  Mexico 

Add  City  of  Albuquerque 
to  Basinq  PoiSts  for 
Plunbers-pipefitters 
classification 

t, 

CHANf^r :  ' 

Power   Equionent   Ops. 
Heavy   Construction; 
Group   I 
Group   I I 
Group   III 
Group   IV 
Group  V 
Group  VI 
Group  VII 
Group  VIII 


S11.03 
12.17 
12.25 
12.46 
12.52 
12.62 
12.72 
13.90 


2.15 
2.15 
2.15 
2.15 
2.15 
2.15 
2.15 
2.15 


ROOFERS: 
Zone  2: 
Composition 
Slate  (  Tile 
IRONWORKERS: 

Zone  2 
Zone  Descriptions: 
rarpenters.  Millwrights 
and  Insulators: 
Zone  2: 

Burlington  County 
Zone  4 : 
Remainder  of  Mercer 
County 


Sn.c 

H«»,rty 


16.50 
16.625 


19.43 


3.5C 
3.50 


7.70 


9 

t 
03 


73 
a 

5" 


< 

CO 

2 

o 


03 


51 

03 
«< 

CO 

n 
•a 

n 

3 

c 
n 

ro 


2 
o 

o' 
n 


w 
(O 


MODIFICATIONS    P.    7 


DEC   STOW   NO.    OR8^-5020    -    Hod   *2 


(*»<*   FR    23^21  ^  lune   22,    l^h^) 
Statewide  Oregon 

CHANGE: 

BRiiKUYERS;  STONEMASONS: 
Area  2: 

Projects  over  SI  million 
CARPENTERS : 
All  projects  involving  the  coO' 
stfuction,  alteration,  or  rep- 
ait  of  buildings,  bridges  or 
ocker  structures  under  51.5 
million  not  including  the  cost 
of  utilities;  and  all  projects 
ot^r  than  the  above,  under 
$1  million  excluding  the  cost 
of,  uti  U  ties 

Gtoup  I 

Group  2 

cioup  3 

Cfoup  i» 

Gtoup  5 

Gvoup  h 
CET^NT   MASONS: 

C«^tat  Hatons 
CoaposiClon  Workers   and 
P^wtr  Machinery  Operators 

GLAtlERS 
LATIERS : 

Arja    I 
MASfcN  TENDERS:     ^ 
Tenders   to  bricklayers,    tile 
sitters,    marble    setters   and 
ttrrarzo   workers;    topping 
f0T    cement    finishers   and 
nertar  mixer   (exclude 
plasterer    tender) 
PAIWTEPS: 
Area    : 
Pointers    and    tapers 
PLASTERERS; 

Arfta    I 
PLUWBERS: 
Artas   4,    5.    7,    8: 
(cooibined  due    to  merger) 
Arte   1 
ROOTERS: 
Aria    1: 
Roofers 

Handling    cos;     '.ar,    pitch 
SPRINKLER    FITTERS 
LINE   CONSTRUCTION: 
Area    2: 
C«ble   Splicers 
Jcurneyraan    Lineman 

Line   Equipmert   Sachanlc 
(right-of-way) 


Metirly 
RttM 


$17,10       S3, 27 


13.07 

4.02 

4.02 

4.02 

4.02 

4.02 

4.02 

16.49 


16.80  I 
16.97  I 


13.55 


14.05 

12.25 
15.30  . 

20.48 
16.30 


14.60  I 

16.06 

19.17 


3.22 


3.22 

2.88 


4.87 


4.06 

1.78 
3.57 


3.70 
4.16 


2.90 
2.90 
3.23 


J 
jLINE  CONSTRUCTION   (Cont'd) 
,    Line   Equipment  Mechanic 
(Base  Shop) 
Line   Equipment   Serviceman 
Line   Equipment  Operator 
Groundroan 
DREDGING: 
Leverman.   Hydraulic 
Leverman.   Dipper 
Assistant  Engineer   (including 
Watch  Engineer,    Welder, 
Mechanic  and  Machinist); 
and  Hate 
Tenderman   (Boatman,    attending 

Dredge    Plant);    Fireman 
Assistant   Mate   (Deckhand); 
and  Oiler 
OMIT: 

.CARPENTERS:  ) 

\  Group   I :  i 

Omit   Dryvall   i  Acoustical 
applicators   only  ' 

ADD: 

DRYWALL  4  ACOUSTICAL  APPLICAT* 
PLASTERER'S  TENDERS    '  , 

FOOTNOTE; 
1.   All   projects 
construction,   a 
repair  of  build 
or  other   struct 
SI . 5  mi  1  lion  no 
the   cost  of   uti 
all   projects  ot 
above,    under   SI 
excludipg    the   c 
atilltles.      Emp 
be   paid   80*.  of 
hourly  rate   plu 
(Applies    to  Mas 
and   Plasterer 


BtlK 

Mowrty 

BUM 

Btnitili 

U.32 

2.00+3^ 

K.32 

2.00+31.- 

14.56 

2.00+3i!^ 

11.30 

2. 00+31;  ■■ 

17.83 

4.35 

18.57 

4.35 

17.26   ' 

4.35 

16.63    ' 

4.35 

16.46 

i 

4.35 

14.40 
13,56 


4.02 
4.06 


involving  th« 
1  teration,  otl 
Ings,  bridge^ 
ures  under  j 
Including  ' 
Uties;  and  I 
her  than  the  \ 
million  j 
ost  of  I 
lovees  shal  1  j 
the  basic 
s  full  f 
on  Tenders 
aers) 


fringJ 

•  r«    I 


17.81 
16.17 


15.30 


2. 00+3 W 
2.0O+31(% 

1. 00+3*7. 


MCDIFI'~ATOK?    P.     0 


DECISION  «OK84-4049->IOD.«1 
lut    FR  35473-Sept.  7,  W84) 

Adai  r, At oka, Bryan, Coal , 
Cherokee ,Craia ,treek . 
Delaware, Haskell .Huqhes, 
Leflore, La timer, Mcintosh, 
Mayes .Muskoaee .Nowata , 
Okf usqee,Oknulaee,Osaae, 
Ottawa, Pawnee, Pi ttsburq, 
Pushmat^a  ,  Roaers  .Tulsa  , 
Seauoyah  ,'.'/aqoner ,  and 
Washington  Cos.,  Oklahoma 

CHANGE : 


atiti 


Electricians 
Area  2         ! 

Cable  Splicers 
Area  2 

Tile  Layers,  Terrazzo 
Workers   s  Marble  "ao" 


S14.90 
15.15 


3.5%   ♦ 
S2.40 


3.5*   * 
2.40 


i  DEi-TSION    ■OKB4-4050-MX.tl 
(    49  FR   35477-.Seot.  .7,    1584" 

'  Alfalfa, Beckhan, Elaine, 
Caddo, Canadian, Carter, 
Cleveland ,Conanche , 
\     Cotton  ,C'jster, Dewey ,  i 

i  Ellis, Oarf  ield,r:arvin  ,  j 
I  Grady , Grant ,nreer,Har-  I 
^     mon, Harper  ..lackson,  | 

Jef ferson, Johns ton .Kay , 
I     Kinqf isher ,KiOwa ,Lin- 
1     coin, Lonan , Love, McClain, 
i     Maior , Marshall .Murray , 
j     Noble, Oklahoma, Payne, 
Pontotoc, Roqer  Mills, 
Pottawatomie , Seminole,     | 
1     Steohens ,Ti llman,  t 

Washita, Woods,    and 
Woodward   Cos.,    Oklahoma  I 

CHA.NGE:  i 


DECISION  NO.  PA84-3012 
MOD.  NC.  2 


(49  FR  19200  -  May  4, 
1964) 

Bucks,  Chester,  Delaware, 
Montgomery  & 
Philadelphia  Counties, 
Pennsylvania   ;. 

CHANGE: 


ROOFBRS- 
Shingle 

Mechani 

slate, 
handle 

all  ma 
and  eq 
debris 


s.a'-e.  "i'  ~    .i-e 
: :   tor  sh inoie, 
or  tile  work)  - 
5  and  transports 
terials,  tools 
uipment:  clean-up 


MOMrty 
RMM 


SU.92 


6.25  2.25 


2.25 


!  Supersedeas  Decision  No. 

OK84-405n  dated  Sept.  7, 
"'  1984  in  49  FR  35477 
]  supersedes  Decision  No. 
I  OKe4-4034  instead  of 
j  Decision  No.  OK84-4068. 

I  Electricians 
Ar«a  2 

Area  3 

Cable  Solicers 
Area  2 


S14.90 


14.05 


15.15 


3 

5»    ♦ 

s; 

.40 

3- 

l/4« 

♦1 

.50 

3. 

5»   + 

2. 

40 

CO 

to 


•*5 

s 
s 


DECISION 


FAf 


June  15, 


MOD.  NO.  1 

(49  FR  24859 
1984) 

Berks,  Lehigh,  &  Northam- 
pton Counties,  Pennsylvan 


I  CHANGE; 


Electric. a-s 
Zone  2 

ROOFERS 
Shmgie,  .^■.  ate  Si  "^ile 
Mechanic  :i   for  shingle, 
slate,  or  tile  work)  - 
handles  ar.d  trar.sc>orts 
all  materials,  tools 
ar.d  eq«  ipr-.e-"^.  t :  cleanup 
debr : s 
Sheet  r^etal  workers 


La 


15. 


13 


25 

,73 


1.83- 


2.25 

4.92 


z 

p 


•rl 


es 

3 

to 


z 

o 
n 


1  ! ECISION  SO.  TXe4-4005  - 


^DIFI'-ATIONS  P.  9 


iOO ■  «  7 

(49  FR  7069  -  2/22/84) 
Coll in, Da lias, Den ton, 
Pll  is.i^ray  son.  Hood,  Hunt 
Johnson, Kaufman, Palo 
Pinto,  Rockwall, Tarrant 
*  "ise  Cos. ,  Texas 

CH»NrF: 


Boilermakers 
Painters: 
Zone  1: 

Group  I 

Toup   2 

Group   3 

Group 

Group 


S-Steeole    jack 
work   consisting  of 
water    towers,  snioke 
stack      i    breeching, 
chinneys, f lag    poles, 
radio   i   TV   towers, 
cable  work    16'    i 
over   above   ground 
where   cables   are 
strung    to    scaffolds 
1    running    boards 


OtCISION   ')0.    TX84-4037   - 
^00.    «3 

(49   FR    22191    -    5/25/84) 
Armstrong , Carson .Castro , 
Childress, Collingsworth 
I  nalla!n,r>e«f  Smith, Don- 
I  ley, '■•rsy, Hansford, Hart- 
ley, Henph  ill,  Hutchinson 
Lir*scomb,  Moore,  Ochil- 
tree, Oldham,  Potter,  Ran- 
dal 1 ,  "(ober  1 3 ,  S  herman  , 
Swisher   i  Wheeler  Cos., 
Texas 


16.125 


13.36 
13.61 
13.48 
13.74 


14.11 


2.95 


1.80 
1.80 
1.80 
1.80 


Asbestos  workers 
Boilermakers 


17.10 
16.135 


2.57 
2.95 


riECISION    NO.     TX84-404^    - 


MOD.     *l 

(49  FR  32168  -  8/10/84) 

Travis  County,  Texas 

CHANGE : 
Boilermakers 
Electricians  &  cable 
splicers 

Line  construction: 
Linemen 

(Ground-men 


:;16.125 
15.60 

16.30 

8.15 


DECISION  NO.  TX84-4')46 


(49  "-p.    321^6  -  8/10/84) 
Bexar  County,  Texas 

CHANGE: 
Boilermakers 
Electricians : 

Electricians 

Cable  splicers 
Elevator  constructors; 

Mechanics 

Helpers 

Helpers  (Prob.) 
Line  construction; 

Lineman 

Cable  SDlicer 
Groundman 


2.95 

1.00+ 
8-8/10« 

.80* 
3-1/2*  . 

.80* 
3-l/2» 


I 


16.125 

15.49 

15.74 

14  .  59 
50»JR 
15.85 
16.10 
3.72 


DECISION  NO.  TX84-4T-i7  ■ 
MOD,  tl 

(49  FR  32167  -  8/10/84; 
Lubbock  County,  Texas 

CHANGE : 


Asbestos  workers 
Boilermakers 


17.10 
16.125 


2.95 


1.00*6^ 
1.00+61 


3.29+a 
3.29*a 


.80+ 

3-1/2*  . 

.80+  1 
3-l/2« 

.80* 
3-1/2* 


2.57 
2.95 


MODIFICATION?    P.     iC 


DECISION    NO.    CTJB4-3016 


MOD.     #7 


(49    FR    23980    -    June    8, 

1984) 
Statewide,    Conricticut 


CHANGE: 


MOD .  116  published  August 


24,  1984  to  read  MOD.  «6 

ELEVATOR  CONSTRUCTORS: 
I  Mechanic 

.  Helper 

I 

'  Prob.  Helper 
jPAINTERS: 
'  Area  1 
;   Brush 
j   Tapers 
I   Bosun  Chair 
Spray 

PLUMBERS  i  STEAMFITTERS: 
I  Area  6 

1   Jobs  where  total  mechani- 
I    cal  work  exceeds  S200, 
,    000 

I  Jobs  where  total  nechani 
cal  work  is  S200,000  or 
less 

TRUCK  DRIVERS: 
;  Class  1 
I  Class  2 
i  Class  3 
I  Class  4- 
I  Class  5 
I  Class  6 


•mc 

HMD? 
RMM 

18.81 

3.29  + 

f.g 

13.  17 

3.29  + 

f+g 

9.405 

15.60 

2.15 

16.10 

2.15 

16.60 

2.15 

20.50 

2.15 

18.00 

3.83 

13.50 

3.83 

12.03 

3.37+s 

12.13 

3.37+s 

12.18 

3.37+s 

12.23 

3.37+s 

12.28 

3.37  +  s 

12.33 

3.37+s 

PFCISION  NO.  DC84-3009- 

NOD.  «5 

(49  FR  138no-April  6,1984)1 
DISTRICT  OF  COLUMBIA, MARY-i 
LAND-MONTGOMERY  i  PRINCE   ' 

JGEOSGES  COUNTIES, THE  O.C. 

jTRAINiriG  SCHOOL, VIRGINIA- 
INDEPENDENT  CITY  OF  ALEX- 

'ANDRIA  I,    ARLINGTON  4 
FAIRFAX  COUNTIES. 

[CHANGE: 
SHEET  METAL  WORKERS 

d-Employer  contributes 
additional    12c   outside  of 

the    District    of    rniai^bi.^ 


S14.83    4.56*d 


s. 

9 
9 


DECISION  SO.   WA>i7-!.llf 


MnH     *\^ 


(4S   FF    2510''   -    Junt     ■ 
Statewide  Washini;ton 

CHANCE: 


HewHy 
KM* 


ELEVATOS   CONSTRUCTORS: 
Mechanics: 
Area    I 
Area   2 
PUSTERERS: 

Area    2 
ROOFERS: 
Area   3: 
Roofart  &  Uaterproofcrs 
Slate   &  Tile   Roofers 


S19.g5S  afS, 
20.7b     a+3. 


P. 31 


18.85  I 
19.10 


Havrty 

.DECISION   NO.    DE82-3015    -  »"" 

tog^?ri? 

kl>7   FR   2i526    -   June   4.     1982}) 
ptate   of   Delaware, 
bn  MOD.    inh 

loKIT: 

IcARPENTFRS 
Building    f>  Hea'.-.-    Construc- 

i      :  ion 

j        New   Cast.e   6   Kent 

Counties 
I  Re.siGen:;al    Carrenters         12.23 


3.67 


S 


< 
O 


2 
o 


03 


51 
<< 

'^ 

•a 
n 

B 

cr 

fD 

■-) 

N3 


SUPERSEDEAS  DECISION 

STATE:   PENNSYLVANIA  COUNTIES:   SEE  SE-,1W 

DICISION  NO.  PA84-3035  DATE:   DATE  0?  PUBLICATION 

I  Supersedes  Decision  No.  PA83-3048  dsted  October  7,  1983,. n  48  FR  45917. 

[description  of  WORK:   Building  Erection  and  Foundation  Excavation,  (does  not 

i  include  single  family  homes  or  apartments  up  to  and  including  4  stones). 

'  txcluiiing  Sewage  and  Water  Treatment  Plant  Projects. 

'  *Lacl(awanna ,  Susquehanna,  Wayne  and  Wyoming. 


Page    2 


MBB8T0S  NORRBRS 
B^ZLBIMAKBItS  ' 

BHICKLAYERS  i  STONEMASONS  J 

Lackawanna  fc  Wayne  Cos. 
Susquehanna  i   Wyoming 
Co*jnt  ies 
CHRPENTERSl 
LACKAWANNA,  Susquehanna, 
TNayne  Counties,  and 
■yonlng  County: 
East  of  Susquehanna 
River 
ITyoning  County: 
West  of  Susquehanna 
River 
CEMENT  MASONS: 
Wyoming,  Wayne,  Susque- 
hanna Counties,  Scran- 
ion  in  Lacnawanna  Co. 
Carbondale  m  Lackawanna 
Count  les 
ELECTRICIANS: 
Lackawanna,  Susquehanna 

Wayne  Counties,  and 
Wyoming  County 
East  of  Susquehanna 
River 

Wyowing  County: 
West  of  Susquehanna 
River 

SLEVATOR  CONSTRUCTORS 

a,EVATOR  CONSTRUCTORS' 
HELPERS 


Fflnyt 


16.33 
19.33 


15.00 
15.70 


14.46 
14.99 


15.65 
15.00 


15.25 

I 
I 

r 

15.99 

15.60 

70%JR 


ELEVATORS  CONSTRUCTORS'   ! 

HELPERS  (PftOB. '  \  50«JR 

GLAZIERS  113.04 

IRONWORKERS: 

Lac<awanna,  Wayne  and    | 
Wyoming  Counties         ' 
Structural  and  Ornamen- 
tal 17.85 
Reinforcing             17.75 
Suaquehanna  County       '  12.80 


2.31 
2.415 


2.68 
2.00 


2.70 
2.55 


2.86 


3.  30  + 
31 


2.70  + 

3% 
3.00 
♦  a+b 

3.00 

+a+b 


2.90 


3.70*e 
3.70*e 


LABORERS: 

Lackawanna,  Wayne,  Sus- 
.   quehanna,  (  Northern 
j   part  of  Wyoming  County: 
Unskilled  i   Window 

Cleaners 
Semi-sk : 1  led  Laborers; 
Jackhammer  Operators, 
(each  man  when  two  are 
required  for  operation 
of  Jaokhammer;  vibrator 
and  Buster  men,  Wagon 
'   Drill  and  all  men 

handling  Dynamite,  Gas 
Buqgies,  2"  Pumps  and 
Concrete  Mixers  (up  to 
2  bags)  and  £.11 
Pneumatic  Tools 
PLASTER  TENDERS  i    MASONS 
TK:.DERS  and  Handling  of 
all  material  to  be  used; 
Masons  and  Scaffold 
Builders 
NON-METALLIC  PIPE  LAYERS 
and  making  of  Joints, 
Clay,  Terra  Cotta,  Iron- 
Stone,  Vitri'ied  Concreta 
Handling  of  Burning  Tor- 
ches: Asphalt  or  other 
mater i ai 
SOUTHERN  PART  OF  WYOMING 
COUNTY : 
Unskilled 

Sem. -skilled  laborers; 
pneumatic  and  other 
mechanical  tool  operatoc 
2"  pump  or  under;  Hand- 
ling and  mixing  of  all 
material  used  by  Masons 
from  stock  pile  to  Mason 
Non-matallic  Pipelayer  fl 
making  of  Joints,  Clay, 
Terra  Cotta,  Ironstone, 
Vitrified  Concrete, 
Handling  of  Burning  Tor-* 
ches:  Asphalt  or  other 
Hot  material.  Cement 
Finishers  and  Blasters 
Helpers  13.07 


2.80      2.87 


12.95    ,2.87 


13.20    ,2.87 


12.95 


12.87      2.80 


1 


2.80 


DECISION  NO.  PA54-  JC  l~, 

LABORERS:   (Continued) 
Southern  part  of  Wyoming 
County  Plasterers' 
Tender s;  Blasters:  Wagon 
Drill  Opera'-ois 
Hasons  Tenders  and  Scaf- 
fold Builders 

LATHERS 

LEAD  BURNERS 

LINE  CONSTRUCTION: 
Lineman:  Dynamise  man 

Winch  TrucK 

Groundman 

MARBLE  SETTERS 
JMILLWRI'lHTS: 
Lackawanna,  Susquehanna, 

Wayne  Counties,  and 
Wyoming  County: 
East  of  Susquehanna 
River 
Wyoming  County: 
West  of  Susquehanna 
River 
PAINTERS; 
Brush  and  Roller 
Spray 
Steel 

PILEDRIVERHAN 

PLASTERERS 

PLUMBERS 

POWER    EQUIPMENT    ~PEPA'ORS; 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 

Group  7 

Group  7-A 

Group  7-B 
ROOFERS: 

Composition  i    Fertlema 
SHEET  METAL  WORKERS 
SOFT  FLOOR  LAYERS: 

Lacxawanna,  Wayne  and 
Susquehanna  Counties 

Wyoming  County 
SPRINKLER  FITTERS 
PIPEFITTERS 
TRUCK  DRI-^RS: 

Class  : 

Class  ::    I 
Class  Ii:    ' 


I 


1 T ■ ■ 

1           ftMW           1         . 

:  T.-J !  ^^' 

13.19 

2.80 

13.27 

2.80 

12.04 

7.80 

10.75 

.66*C  ' 

15.99  '    .80*3  1 

3/8%   ! 

11.29 

.80*3  : 

3/8% 

10.00 

.SO-)-) 

3/8%  1 

13.60 

2.50     j 

15.04 

2.70 

16.57 

2. 55 

13.65 

1.25 

15.15 

1.25 

14.65 

1.25 

14.82 

6.16*d 

16.73 

15.24 

3.95 

15.69 

26.6»+e 

15.60 

26.61  +  f! 

14.72 

26.6%  +  fl 

13.95 

26.6%+t 

13.47 

26.6%+f 

12.55 

26.6%+f 

16.14 

26.6»-f 

16.41 

2e.>.»-t 

16.64 

26.6«-'f 

14.42 

2.28 

15.92 

2.00 

14.46 

2.70 

12.2'i 

2.55 

16.92 

3.23 

14.79 

4.35 

12.77 

12. B4 

13.3) 

Mourty 


1^ 


WELDERS-  Receive  rate 
prescribed  for  craft 
performing  operation  to  | 
which  welding  is  Inciden* 
tal. 


■Dnlisted  c. ass i f i cat loni 
needed  tor  work  not  inc- 
luded within  the  scope 
of  the  classifications 
listed  may  be  added 
after  award  only  as  pro- 
vided in  the  labor  stan- 
dards contract  clauses 
(29  CFR,  5.5(a) (1)  (ii)  ).• 
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e. 

90 
i. 

OS 


< 

CO 

2 
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c 

a 

"< 

re 

"H. 

n 

3 

cr 


(a 
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2 
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o 

re 

CD 


sbJj 


IBCISiak  >0.   PA»i.-3035 


POWEB    i3;'.;PMENT    OPEXATORS 


Croup  1:      NKhilMI  doing  hook   oocki    Any  Mchln.   •,»-;!. i^,   Mc'inery,    Caci, 
•pinning  MchinM;   H«licopt«r»;   Machines   ai«..jr    to   the  abov. 

Group  2:      All    type,  of  Cranes,    Ail    types   of    :>ac«-.oes:    Cable-ayi:    Draqline; 
keystones,    All    types   of    shoveia:    Derricus,    Trench   shovels,    Trenchinq   m- 
chines;    Hoist  with   t-o  towers;    Pavers,    21E  and  over,    All    types   of  over- 
head cranes,    BuUdinq   hoists    idouble   dras,;  :    Sr.da..s:    Muck'in,   ,Mc-.-,es 
.n    tjr,nei,    AU    front    end    loaders,    J,   c^.    yds^    and   over-    Tardem   scrapers, 
Pippir    t/pe   backhoes.    Boat   captains.    Batch   plant   operator,    .concrete    ■ 
3r:.iB      Self-contained   rotary  driUs,    Pork   lifts,    20   ft.    lift   and  over  • 
■achire   amilar    to   the   above 

Croup   3:      Conveyors,    Buildinq   hoist,    (.inqle  druii)  ;    Scrapers   and   Tourna- 
puUs;    Spreader.;    Hl9h  or    lo»  pressure  boiler.,    Concrete  pumps,   Well 
driU.rs;    BuUdowr.  and   tr«:tor.,   Aaphalt  plant  er^ineers;    Roller    (high 
grade   finishing),    Ditch  witch    type    trencher,    All    loaders   under    31)   cu      yd.    • 
H.ch«»ic-weld.r;   Motor   patrol.,    Drill  help.r-.elf  contained   rotary  drills, 'core 
drill  op.r.tor,    Porklift   truck.,    under   20   ft.    lift,   Machine   si.u.r    to   the  above 

Croup  4,      welding  uchines,   Well  point.)   Cos^jressors ,    P.jmp8,    Heaters-    Par« 
tractors,    Pori.   line  garders,    Pme  grade  iMchine!:    Road    fir.sning   machines- 
Concrete   breaking  Mchines,    Rollers;    Seamar   p,..v.r.r.^    m.,er;    Power    broo», 
Seed.n^    spreader.,    TireMn    (for    pc-^r    e<,..p™e-.     ■    -u,c':-.t    ...Uar    to   abov, 

Group  J,      Pireaan,    Grease   truck 

Group  (,      Oiler,  and  deck  hands    (petKjnnel   boats,.    Core  drii:   helper 

Group  J:     All  Mchine.  with  boon   (including  jlB,  uits,    leads,   et-.i, 
100    ft.    and  over 


DFCISION  NO       PAS1.-T035 


TPLCK   dr; -TBS   -  CLASS :  f:  :at:  ;-.s 

Class    ;    -    Helper:    Stack    Body   Truck     :5i:;cle    ax  >    :    Cjitip'Ster 
CLASS    II       -    Damp    Treats:    Tandetc    and    Batch    Truc«,s;     Ser.i  - 1  r  a ;  lers  : 
CLASS  Aqitatcr    Mixer    Trucks;    Read---    mix    and    D^ir  Crete    t.re 

ve.n.icles    Aspnalt    Dis  t  r:fc  jtcrs  ■     Farrr    Trartcr    w^er     -sed 
fcr    t  ranspcrtat  ior. ;     StaXe    Body    Truck       tarcer 

CI,ASS    TIT    -    Eculld    t-v-pe       cff-h.unway     Equipment    -    tack    or    3e  1  ly    Dunp 
Trucks    ard    rcit.e    H.tched    Equipment;    Straddl*    (.^ii-) 
carcier;     icv-ped  Tra.  ",-_"-■.- 


fa::  HCLiCAis : 

A-New   Year  *  s    Da>  ■    E-Memcrial    Da-, 

E-Thanksqivinq    way;     F-^^.  r  i  s  tras     ; 

FOOTNOTES: 


--.  r.acperderice    D»v  ; 


-  Liter    0«v  I 


Croup  7-A,      ISO   ft.    and  over 
Group  7-B,     200  ft.  siMl  over 


Employer   contributes    84    basic  hourly    ra-e    f:r 

of   service    or   6»    basic   h.ouri,     rate    for    t    rcnt."- 

service    as    vacation    Pay    Crecit 

Paid   Hoi.na-,!:       A    tnrouqn    F.    c.us    -_he    Fr.day    i 

Day  . 

Paid   Hc..-.a.<=        A    t^rcuch.    F    i-.z   Washington's    Birt,hda-.  ,    "joci    FridaN 

and      Christjnas    Eve,    provided    t-.<?    employee   has    worked' 4^    da .  s    fcr 

the    employer    durinq    t-he    120    days    prior    to    the    holiday    and    is 

av.alat^e    for   work    the    days    preceding   and    following    t.1e   ^clisa-. 

Paid   Hclida-.-s:      Washington's    Birthday,    Good   Frida-v-      ".eincria.    Da-.-, 

Labor    Da..-    !  residential    Election    Day;    Veterans' 

Day  . 

Employer    contributes    S3,";     t;    a    ::^;*;ned    '■ea.-^- 

Pension    Fund. 

Paid    Holidays:       Sew    Year    s    Day  ,    ."^enK  r .  a  1    Da.        l-dec^nde 

Lacor    Day:    Thanksaivmg    Day    and    cnr:str:,as    lay       :.rcv;dec 

employee  works    the   day   before    and   after    the   hc.iaay. 


--ars    or    mere 
:    '    .ears    of 


"  ar  K.s  c  ivi  no 


^  a  .  ,     .  *-  3-jt  sg  I  vine 
d.-  d   We  1  fare    ir.d 
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SUPERSEDEAS    DECISiON 

STA-'E:       Texas  Cni-NTY:       Creqg 

3EC:SI0N    -JO.     T<<94-4-=6  OA~E  ;     Date    of    Publication 

SuperseJes    DecisiDn    \c  .    r^S--4:58,    dated    8/5,33    in    «8    FR    35850 
OFSCRIPTION   Of   NCRK:      Buiiding    Projects    (does    not    include    sinqle 
family   homes    i   apartments   up   to    (    includma    4    storiesi  .     'L'se    curre-t 
heavy    (    highway    general    wage   determination    for    Favi-ia    (   'J'l  1 1 1  les 
Incidental    to    Buildinq    Tens truction) . 


BRICKLAYE'lS 
CARPENTERS 
CEMENT   MASONS 

ELECT'flCIANS 

f^LAZIERS 

IRONWORKEPS 

LABORERS 

PAINTEPS 

PLUMBERS 

ROOFERS 

SHEET  METAL  WORKERS 

SOFT  FLOOR  LAYERS 

SPRINKLER  FITTERS 

WELDERS    -    receive    rate   prestribed    for 
craft    perforwinq   ooeration   to  which 
weldma    is   incidental.  ■ 


I'nlisted   classifications  neided   for 
work   not   included  within  th»   scope  of 
the   classifications    listed  Bay  be   added 
after   award   only   as   provided    in    the 
labor    standards   contract  cHusea    (29 
C>^R    5.5(a)  (1)  (ii))  . 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12CFRPart  11 

(Docket  No.  84-32) 

Securities  Exchange  Act  Disclosure 
Rules 

AGENCY:  Comptroller  of  the  Currency. 

Treasury. 

ACTION:  Proposed  rule;  request  for 
comments. 


summary:  The  Office  of  the  Comptroller 
of  the  Currency  ("Office")  is  publishing 
for  comment  proposed  amendments  to 
Its  Securities  Exchange  Act  Disclosure 
Rules  adopted  under  the  Securities 
Exchange  Act  of  1934  ("Act"  or 
"Exchange  Act").  The  Exchange  Act 
requires  the  Office  to  issue  regulations 
substantially  similar  to  those  adopted 
by  the  Securities  and  Exchange 
Commission  ("SEC")  or  publish  its 
reasons  for  not  doing  so.  The  proposed 
amendments  are  intended  to  comply 
with  this  requirement. 

1  he  proposed  amendments  would 
simplify  a  number  of  disclosure 
requirements  for  registration,  periodic 
reporting  and  proxy  solicitation  by 
banks  through  the  adoption  of  com.mon 
disclosure  items  for  nonfinancial 
Statements  and  reports,  as  well  as  for 
financial  statements.  Where  practicable, 
common  requirements  applicable  to 
various  forms  would  be  centralized  for 
ease  of  reference.  Finally,  the  Office  is 
proposing  that  the  Securities  Exchange 
Act  Disclosure  Rules  be  reformatted  in  a 
more  logical  sequence  that  will  make 
them  easier  to  understand  and  use. 
DATES:  Comments  m_:st  be  received  on 
or  before  .November  20,  1984. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  data,  views,  or 
comments  regarding  the  proposed 
regulation  to  Docket  No.  84-.32. 
Comunications  Division.  3rd  Floor. 
Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East.  SW.. 
Washington.  D.C.  20219.  Attention: 
Lynnette  Carter.  Telephone:  (202)  447- 
18(X).  Commments  will  be  available  for 
inspection  and  photocopying. 

The  collection  of  information 
requirements  in  the  existing  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  given 
0MB  No.  1557-0106.  Comments 
specifically  addressing  changes  in  those 
information  collection  requirements  as 
described  herein  should  be  directed  to 
this  Office  at  the  above  address  and 
should  be  submitted  to:  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW.,  Washington,  D.C.  20500 


Attention:  Desk  Office  for  Comptroller 

of  the  Currency. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Dugas,  Securities  & 
Corporate  Practices  Division. 
Telephone:  (202)  447-1954,  and  Zane  D. 
Blackburn  and  Eugene  W.  Green.  Bank 
Accounting  Division.  Telephone:  (202) 
447-0471.  Office  of  the  Comptroller  of 
the  Currency.  490  L'Enfant  Plaza  East. 
SW..  Washington.  D.C.  20219. 
SUPPLEMENTARY  INFORMATION:  The 
Office  today  is  proposing  certain 
amendments  to  its  Securities  Exchange 
Act  Disclosure  Rules  ("Rules")  which 
are  codified  in  12  CFR  Part  11  ("Part 
11").  The  amendments  to  Part  11  are 
being  proposed  pursuant  to  Section  12(i) 
of  the  Exchange  Act.  15  U.S.C.  78/(i). 
That  section  authorizes  the  Office  to 
administer  and  enforce  Sections  12. 13. 
14(a),  14(c).  14(d).  14(0  and  16  of  the 
Exchange  Act.  15  U.S.C.  78/,  78m.  78n(a). 
78n(c).  76n(d),  78n(f].  and  78o,  with 
respect  to  national  banks  and  banks 
operating  under  the  Code  of  Law  for  the 
District  of  Columbia  (collectively 
referred  to  as  "banks"  or  "national 
banks").  Section  12{i)  also  requires  the 
Office  to  issue,  with  respect  to  national 
banks,  regulations  substantially  similar 
to  those  issued  by  the  SEC  under  the 
foregoing  sections  unless  the  Office 
finds  that  such  regulations  are  "not 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors."  and  publishes  such  findings, 
and  the  detailed  reasons  therefor,  in  the 
Federal  Register.  Except  where  noted 
herein,  the  amendments  proposed  today 
are  virtually  identical  to  regulations 
adopted  by  the  SEC* 

The  proposals  would  eliminate  certain 
inconsistencies  in  disclosure  items.  The 
resulting  uniform  items,  as  well  as 
certain  other  requirements  common  to 
various  parts  of  the  regulation,  would  be 
centralized  in  a  reformatted  Part  11.  The 
proposed  changes  will  lessen  the  burden 
of  some  disclosure  requirements  and 
facilitate  ease  of  reference  in  preparing 
disclosure  material. 

The  substantive  proposals  include  (1) 
granting  immediate  relief  from  certain 
reporting  obligations  for  banks  filing 
deregistration  certifications  under 
Section  12  of  the  Exchange  Act:  (2) 
revising  the  annual  report  nonfinancial 
disclosure  requirements  for  registered 
national  banks  to  make  them  consistent 
with  other  periodic  reporting 
requirements  under  Section  13  of  the 


■Histontdllv  OC.C  has  not  iniiuded  in  Part  11 
sections  or  phrase*  or  SEC  regulations  applicable 
only  to  industries  other  than  banking.  See.  e.g..  17 
CFR  229.101  (c)(1)  (iHiv).  (vi).  (viii),  (ix).  and  (xi) 
(industry  seg.-nenti.  raw  materials,  patents, 
trademarks,  government  contracts,  research  and 
development,  etc.); 


Exchange  Act;  (3)  revising  the  annual 
report  financial  statement  disclosure 
requirements  to  make  them  consistent 
with  other  financial  statement 
requirements  under  Section  13  of  the 
Exchange  Act  and  to  eliminate  certain 
of  those  requirements  that  are 
duplicative  of  generally  accepted 
accounting  principles;  (4)  revising  the 
beneficial  ownership  reporting 
requirements  under  Section  13(d),  13(g) 
and  16(a)  of  the  Exchange  Act  to  reduce 
the  number  of  required  filings  and  raise 
the  initial  threshold  for  reporting  certain 
shareholder  transactions,  (5)  amending 
proxy  rules  relating  to  proposals  of 
security  holders;  (6)  revising 
requirements  relating  to  disclosure  of 
executive  compensation;  (7)  amending 
the  pro  rata  requirements  relating  to 
tender  offers  under  Section  14(d)  of  the 
Exchange  Act  to  provide  for  fairer 
treatment  of  national  bank  shareholders; 
(8)  amending  certain  requirements  in  the 
Office's  proxy  regulations  under  Section 
14(a)  of  the  Exchange  Act  to  improve  the 
communication  by  banks  with  beneficial 
owners  of  their  securities;  and  (9) 
making  certain  technical  amendments  to 
conform  the  Rules  of  the  Office  with 
those  of  the  SEC. 

The  Office  is  also  requesting 
comments  as  to  the  criteria  which 
should  be  used  for  (i)  exempting  small 
publicly-held  banks  from  the  registration 
requirements  of  Section  12(g)  and  (ii) 
allowing  deregistration  of  small 
publicly-held  bank  registrants. 

Also  being  published  are  requests  for 
comments  on  clarification  and 
simplification  of  certain  proxy  and 
information  statement  disclosure 
requirements  of  Part  11  relating  to 
mergers,  consolidations,  and 
acquisitions  or  sales  of  assets  of 
national  banks.  Comments  are  being 
requested  relating  to  cases  where  cash 
is  the  only  form  of  consideration  and 
relating  to  "triangular  mergers"  where 
the  consideration  includes  shares  of  a 
bank  holding  company  that  owns  the 
acquiring  bank.  Comments  are  also 
being  sought  concerning  the  use  of  a 
shortened  proxy  or  informafion 
statement  for  mergers  involving  national 
banks  which  do  not  have  a  class  of 
securities  registered  pursuant  to  Section 
12  of  the  Exchange  Act. 

In  connection  with  the  proposed 
amendments  to  Part  11,  the  Office  is 
announcing  that  it  plans  to  conduct  an 
overall  review  of  its  12  CFR  Part  16 
("Part  16"),  the  Securities  Offering 
Disclosure  Rules.  As  part  of  that  review, 
the  Office  expects  to  propose  an 
integration  of  the  Part  16  offering 
circular  disclosure  requirements  with 
the  disclosure  requirements  of  Part  11. 
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The  Office  believes  that  centrahzed 
disclosure  rules  in  Part  11  would  offer 
the  additional  advantage  of  facilitating 
integration  of  Part  18  wfth  Part  11. 

It  should  be  rioted  that  some  of  the 
proposals  relating  to  financial 
statements — and  set  forth  in  reformatted 
Subparts  A  and  I — were  the  subject  of  ■ 
notice  of  proposed  rulemaking  by  this 
Office  pubHshed  on  January  29, 1981  (46 
FR  9«8I  n^nuary  1981  proposals']  and 
appear  as  final  rules  in  the  Exhange  Act 
disclosure  reguFatfons  f«»oed  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Federal  Deposit 
Insurance  Corporation. '  Due  to  the 
substantiality  of  the  amendments  now 
being  proposed,  the  Office  consWers  it 
appropriate  to  repropose  the  January 
1981  proposals,  a»  lubcequently 
modified  becaiMe  of  later  SEC  action, 
rather  than  issue  them  u  final  rules  at 
this  time.  The  Office  points  out, 
however,  that  banks  have  the  option  of 
complying  with  the  rulea  contained  in 
the  January  1881  proposals  with  respect 
to  financial  statements  for  periods 
ending  not  earlier  than  December  31, 
1980. 

The  proposed  amendments  to  Part  11 
are  discussed  below.  To  fadlitate  the 
comment  process,  the  proposed 
amendaients  are  presented  in 
accordance  with  the  numbering 
sequence  to  be  used  in  the  reformatted 
Part  11.  Interested  parties  should  refer  to 
the  table  at  the  end  of  this  preamble 
which  cross-references  the  old  sections 
with  the  proposed  new  sections. 

I.  Reformatting  of  Part  11 

The  Office  is  proposing  to  chainge  the 
format  of  Part  11.  As  reflected  below, 
the  reformatted  regulation  would  be  set 
out  in  a  more  logical  fashion  and 
contain  appropriata  headings  and 
subheadings  ia  order  to  make  the 
regulation  easier  to  read  and  use.  There 
would  be  separate  subparts  relating  to 
(i)  general  provisions,  (ii)  registration 
requirements  and  statements  under 
Section  12  of  the  Exchange  Act,  (iiij 
annual  and  other  bank  reports  filed 
pursuant  to  Section  13  of  the  Exchange 
Act.  (Iv)  reports  filed  by  certain 
shareholders  pursuant  to  Sections  13(d) 
and  16(a)  of  the  Exchange  Act,  (v]  proxy 
statement,  information  statement  and 
election  contest  requirements  pursuant 
to  Section  14(aJ  and  (c]  of  the  Exchange 
Act,  (vi)  tender  oflar  requirements 
pursuant  to  Section  14(d]  of  the 
Exchange  Act,  and  (vii)  general 
requirements  concerning  registration 
and  reporting. 

In  addition,  with  the  adoption  of  a 
number  of  uiriform  disclosure  items  for 


■  See  12  CFR  Parts  206  and  335.  rMp«ctive!y. 


bank  registration,  reporting  and  proxy  • 
forms,  the  uniform  disclosure  item 
requirements  have  been  grouped  in 
appjTopriate  subparts.  One  subpart 
(Sobpart  H)  would  contain  nonfinancial 
disclosure  item  requirements  common  to 
different  fomu  and  would  be  similar  to 
the  SEC's  Regulation  9-K.  A  second 
subpart  (Subpart  I)  would  contain 
disclosure  Item  requirements  common  to 
the  different  fhiancial  statement  formats 
that  are  included  ta  the  registration, 
reporting  and  proxy  forms  and  wotrld  be 
similar  to  the  SECs  Regnlatlon  S-X. 

Part  11  was  originally  adopted  in  1964. 
pursuant  to  aufhortty  in  the  Secuhtias 
Act  Amendments  of  1964,  Pub.  L  88-467. 
55  Stat.  565  (1964),  which  authorized  the 
Office  to  administer  and  enforce  most  of 
the  requirements  of  Sections  12. 13, 14 
and  18  of  the  Exchange  Act  with  respect 
to  national  banks.  A  major  objective  of 
the  Office  in  adopting  Part  11  was  to 
develop  disclosure  requirements  that 
take  into  consideration  the  particular 
nature  of  banks  and  to  structure  those 
requirements  in  a  coherent  manner, 
thereby  facilitating  banks'  compliance 
with  the  Exchange  Act. 

The  Office  feels  that  the  format 
adopted  in  1964  met  that  obiactive  welL 
However,  Section  12(i]  was  amended  in 
1974  to  require  the  Office  to  publish 
regulations  substantially  similar  to  those 
adopted  by  the  SEC  Since  then,  the  SEC 
has  expanded  its  regulations  to  tbe  point 
where  the  present  Part  11  format  can  not 
readily  accommodate  comparable 
regulations  issued  by  the  Office.  The 
Office  now  considers  it  appropriata  to 
propose  to  reformat  its  regulations. 
particularly  in  light  of  SEC  activity. 

II.  Substantive  Proposals 

A.  General  Provigioas 

Certain  provisions  in  Part  11,  such  as 
the  definitions  contained  In  12  CFR  11.2, 
are  of  general  applicability.  In  the 
proposed  reformatting  of  Part  11.  such 
provisions  would  be  grouped  together  to 
form  a  new  Sul^rart  A.  In  addition,  the 
following  substantive  changes  are  bcdng 
proposed. 

1.  Def7iv'tIonaI  amendments.  Several 
new  terms  would  be  added  to  the 
definitional  section.  12  CFR  11.102.  and 
several  existing  terms  would  be  revised. 
First,  the  Offica  proposes  to  define  the 
terms  "related  parties."  and  "totally 
held  subsidiary"  and  to  amend  the 
definition  of  "significaat  subaidiaxy"  to 
correspond  with  changes  miade  by  tbe 
SEC.  See  tha  discussion  in  Section  I 
below  concerning  "related  parties." 
"significant  subsidiary"  and  "totaDy 
held  subsidiary."  See  aJeo  proposed  12 
CFR  11.102(hh).  (U),  and  (jj). 


Second,  tha  Office  proposes  to  asnend 
the  definition  of  **  iounediate  family,"  in 
proposed  12  CFR  11.102(k),  to  conform  to 
changes  oMdc  by  &a  SEC  in  Exchange 
Act  Release  No.  19670, 48  FR  11104 
(March  16. 1963}  and  to  the  new 
definition  of  that  term  in  {  11.844 
concerning  disclosure  of  certain 
relationships  and  transactions  involving 
management  Set  Exchange  Act  Release 
No.  19280. 47  PR  55881  pecember  13. 
1982). 

Third,  tha  definitjon  of  "officer."  in 
proposed  12  CFR  llsaZ{o].  is  revised  to 
indicate  that  die  words  "officer"  and 
"executive  oflftcer"  are  used 
interchangeably  ta  Part  11. 

Fourth,  the  office  also  proposes  to 
amend  the  definition  of  the  term 
"verifiod."  whan  uaed  with  respect  to 
financial  statements.  See  proposed  12 
CFR  11.102(dd).  As  amended,  the  term 
would  correspond  wfth  proposad 
clarifying  amendments  to  ^  fbtandal 
statement  vernicatfon  requireuKuts 
reformatted  onder  Subpart  I  and 
discussed  in  this  preamble  raider 
Section  1 — Plnandal  Statement 
Requirements.  The  ametidiiieitt  would 
also  clarify  the  extent  to  wMch  bstnks 
have  the  optkm  of  fliiqg  aHhar  certilied 
or  intematty  vcrifiad.  flnandal 
statements. 

2.  So^  harbornle  profectiom and 
informaHoa  on  th»  efface  ofchangfag 
priceg.  The  euiraal  "seia  harbor"  for 
forward  leeldnf  tatewenta  would  be 
expanded  te  cover  tnfamattoa 
concenaigy  the  efliscte  el  chongng  pficea 
disdoaed  sohileiij  by  banks  i»  anneel 
reports  and  oettehi  proocy  and 
information  stettmenla.  See  propecad  12 
CFR  11.106.  Thla  cone^iunds  to  rhaiys 
adopted  by  Ike  8EC.  Saa  Bxchai^e  Act 
Rekase  Nai  ITtGe.  48  FR  1M88  (Mardi 
31,1981). 

3.  Raqtrnwrneat  to  took*  amdkmp 
accurate  books,  ncordt  and  oceoaatm. 
The  Office  ia  proposivi  rules  praWhMiv 
falsificatioa  oif  aoeoanttqg  raoasda  aad 
the  making  d  mtartaliy  Utm  aMl 
misleading  statenants  to  acoaontoato,  to 
connection  artth  a  natfonat  bank's 
disclosure  requirements  under  the 
Exchange  Act  These  mlaa  wo^d 
implesseat  the  laqtoraaMBts  ef  sectioa 
13(bH2)  of  the  Bxchaafc  Act  and  are 
comparaUa  to  legilattaaa  adopted  by 
the  SEC  See.  17  CFR  24Uiab-l  aod 
240.13b-l. 

B.  negistrotton 

1.  RefarauUt»d  ruiea  nJotag  to 
registratioa  afaecurhn*.  The 
reformatted  requlwisnts  relating  to  the 
registiation  of  a  daaa  of  bank  securities 
pursuant  to  Sectiea  12  ef  the  Rxfhenge 
Act  would  be  found  in  new  Sebpart  B  or 
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Part  11.  The  forms  for  registration  of 
securities  of  a  bank,  or  an  additional 
class  of  securities,  under  Section  1?  of 
the  Exchange  Act  woud  be  set  forth  in 
proposed  12  CFR  11.290  (Form  F-1)  and 
proposed  12  CFR  11.291  (form  F-10). 
respectively. 

2.  Deregistration.  The  Office  is 
proposing  a  change  consistent  with  SEC 
regulations  in  the  rule  relating  to 
terminafion  of  registration  under  Section 
12(g)  of  the  Exchange  Act.  15  U.S.C. 
787(g).  Proposed  12  CFR  11.207(b)  would 
suspend  a  bank's  obligation  to  file  any 
reports  required  under  Section  13(a)  of 
the  Exchange  Act,  15  U.S.C.  78m(a), 
immediately  upon  the  filing  of  a 
certification  that  the  conditions  required 
for  deregistration  are  present.  No 
change  would  be  made  in  the  conditions 
required  for  deregistration. 

3.  Exemption  for  small  issuers.  The 
Office  is  requesting  comments 
concerning  (i)  an  exemption  from  the 
registration  requirements  under  Section 
12(g)  of  the  Exchange  Act  for  small 
publicly-held  banks  and  (ii)  an 
authorization  for  small  publicly-held 
bank  registrants  to  deregister. 

The  registration  requirements 
generally  apply  to  banks  having  more 
than  $1  million  in  assets  and  500  or  more 
shareholders.  The  SEC  has  adopted  an 
exemption  from  registration  for  issuers 
having  assets  of  less  than  $3  million.  See 
17  CFR  240.12g-l.  In  addition,  under 
another  exemption,  registrants  whose 
securities  are  registered  with  the  SEC 
may  terminate  such  registration  if  they 
have  fewer  than  500  shareholders  and 
their  assets  have  not  exceeded  $3 
miUion  as  of  the  end  of  each  of  the  last 
three  fiscal  years.  See  17  CFR  240.12g-4. 
These  exemptions  were  adopted  by  the 
SEC  to  reflect  the  effect  of  inflation 
since  Congress  enacted  the  existing 
statutory  criteria  in  the  Securities  Acts 
Amendments  of  1964.  and  thereby 
alleviate  burdens  imposed  on  small 
businesses  in  complying  with  the 
Exchange  Act.  See  Exchange  Act 
Release  No.  18647,  47  FR  17046  (April  21 
1982). 

The  Office  requests  comments  on 
whether  exemptions  similar  to  those 
contained  in  SEC  Rules  12g-l  and  12g-4 
should  be  adopted  for  national  banks 
and  what  asset  level  should  form  the 
basis  for  the  exemption.  Suggestions  are 
also  requested  on  criteria,  other  than 
asset  levels,  more  particularly  suited  to 
publicly-held  banks,  that  should  be 
considered  by  the  Office  as  a  basis  for 
granting  exemptions  from  the 
registration  requirements  of,  and  for 
permitting  deregistration  under  Section 
12(g)  of  the  Act. 


C.  Annual  And  Other  Bank  Reports 

1.  Reformatted  rules  relating  to 
annual,  quarterly  and  current  reports. 
The  continuing  disclosure  requirements 
of  Section  13(a)  of  the  Exchange  Act 
concerning  annual,  quarterly  and 
current  reports  of  a  national  bank  would 
be  reformatted  in  Subpart  C  of  Part  11. 
The  relevant  forms  for  such  reports 
would  be  set  forth  in  proposed  12  CFR 
11.390  (Form  F-2  (annual  report)), 
proposed  12  CFR  11.391  (Form  F-3 
(current  report))  and  proposed  12  CFR 
11,392  (Form  F-4  (quarteriy  report)). 

2.  Substantive  disclosure  changes. 
The  Office  is  proposing  substantive 
amendments  to  the  continuing 
disclosure  requirements.  These 
proposals  are  described  in  this  preamble 
under  Section  C — Requirements 
Concerning  Registration  and  Reporting; 
Section  H — Content  of  Nonfmancial 
Statements  and  Reports;  and  Section  I — 
Financial  Statement  Requirements.  The 
proposals  correspond  to  amendments 
adopted  by  the  SEC. 

3.  Interim  financial  statements. 
Among  other  things,  the  Office  is 
proposing  amendments  relating  to  the 
presentation  of  interim  financial 
information  in  reports  and  statements 
required  by  Part  11.  The  requirements  as 
to  the  form  and  content  of  interim 
financial  statements  would  be  made 
uniform  and  centralized  in  proposed  12 
CFR  11.917.  The  revised  requirements 
would  include  an  expanded  description 
of  the  basis  upon  which  banks  may 
determine  the  adequacy  of  interim 
disclosure,  a  change  relating  to 
references  by  an  independent  public 
accountant  to  review  of  interim  financial 
statements,  a  change  in  dates  as  of 
which  balance  sheets  are  required  in 
filings  on  Form  F-4,  and  a  clarification 
of  the  bases  to  be  used  in  applying  the 
percentage  tests  for  determining 
required  balance  sheet  and  income 
statement  captions. 

In  addition,  common  requirements 
relating  to  management's  discussion  and 
analysis  of  interim  financial  statements 
would  be  centralized  in  proposed  12 
CFR  11.833.  These  requirements  would 
complement  the  requirements  already 
established  for  discussions  of  annual 
periods  by  requiring  interim  period 
discussions  to  focus  on  the  same  type  of 
information  as  discussed  for  annual 
periods.  The  interim  discussion  would 
not  reiterate  all  of  the  information 
presented  in  the  full  year  discussion,  but 
only  material  changes  in  financial 
condition  and  results  of  operations 
occurring  during  the  periods  covered  by 
the  interim  financial  s'tatements.  The 
SEC  has  adopted  a  similar  requirement 
with  respect  to  interim  financial 


reporting  by  industrial  companies.  See 
Exchange  Act  Release  No.  17524,  46  FR 
12480  (February  17. 1981). 

4.  Annual  report  and  exhibit 
requirements.  The  Office  would  amend 
its  requirements  relating  to  the  annual 
report  prepared  by  banks  on  Form  F-2 
to  correspond  to  amendments  adopted 
by  the  SEC.  The  revised  annual  report 
form  at  12  CFR  11.390  reflects  efforts  by 
the  Office  to  simplify  disclosure 
requirements  applicable  to  banks  and, 
where  possible,  construct  common 
disclosure  requirements  for  the 
documents  which  comprise  the  Office's 
disclosure  program  for  publicly-held 
national  banks. 

Reflecting  changes  made  by  the  SEC 
for  the  annual  report.  Form  F-2  would 
be  restructured  into  four  parts.  As 
proposed,  the  first  part  contains 
disclosure  requirements  relating  to 
business,  properties,  legal  proceedings 
and  beneficial  ownership.  The  second 
part  contains  requirements  relating  to 
market  information,  selected  financial 
data,  management's  discussion  and 
analysis  of  financial  information  and 
results  of  operations,  and  financial 
statements.  The  third  part  consists  of 
traditional  proxy  disclosure  information 
relating  to  directors  and  executive 
officers  and  management  remuneration. 
The  fourth  part  consists  of  financial 
statement  schedules  with  amended 
requirements  for  exhibits.  See  Exchange 
Act  Release  Nos.  17095,  45  FR  58822 
(September  5, 1980):  17114. 45  FR  83630 
(September  25, 1980);  and  17522.  46  FR 
11952  (February  12, 1981). 

5.  Current  report  requirements.  Form 
F-3,  the  current  report,  would  be 
amended  to  correspond  to  amendments 
adopted  by  the  SEC.  No  substantive 
changes  in  the  events  to  be  reported  are 
being  proposed.  However,  because  of 
the  proposed  adoption  of  common 
disclosure  items  for  financial 
statements.  Item  7  of  Form  F-3  would  be 
reformatted  to  reference  the  pertinent 
financial  statement  requirements  in  new 
Subpart  I. 

D.  Shareholder  Transaction  Reports 

1.  Reformatting  of  requirements 
relating  to  shareholder  transaction 
reports.  The  Office  is  proposing  that  the 
shareholder  transaction  reporting 
requirements  under  Sections  13(d)(1), 
13(g)  and  16  (a)  of  the  Exchange  Act 
would  be  reformatted  in  new  Subpart  D 
of  Part  11.  Relevant  forms  for  reporting 
such  transactions  would  be  set  forth  in 
proposed  12  CFR  11.490  (Form  F-11 
(acquisition  statement)),  proposed  12 
CFR  11.491  (Form  F-11  A  (short  form 
acquisition/ownership  statement)), 
proposed  12  CFR  11.492  (Form  F-7 


F»dqriil  R«gMter  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Proposed  Rules 


(initial  statement  of  beneficial 
ownership)),  and  proposed  12  CFR 
11.493  (Form  F-6  (statement  of  change  in 
beneficial  ownership)).  In  addition  to 
the  proposed  reformatting  and  changes 
in  the  number  of  F-ll's,  F-ll-A's  or 
amendments  thereto,  to  be  filed  with  our 
Office  from  four  to  three,  the  Office  is 
proposing  two  amendments,  discussed 
below,  to  the  shareholder  transaction 
reporting  requirements. 

2.  Amendment  to  requirement  for 
reporting  beneficial  ownership  under 
Section  13(g)  of  the  Act.  The  Office 
proposes  in  12  CFR  11.402(b)  to 
eliminate  the  requirements  for  filing  an 
annual  amendment  to  Form  F-llA  when 
(i)  no  changes  have  occurred  in  the 
beneficial  ownership  information 
therein  or  (ii)  when  the  change  relates 
solely  to  a  change  in  the  aggregate 
number  of  the  bank's  outstanding 
shares.  This  corresponds  to  the  SEC's 
amendment  of  Rule  13cl-2  under  the  Act 
17  CFR  240.13d-2.  See  Exchange  Act 
Release  No.  19188.  47  FR  49963 
(November  4, 1982). 

3.  Exemptions  of  small  transactions 
from  the  reporting  requirements  of 
Section  16(a)  of  the  Act  Section  16(a)  of 
the  Act  imposes  transactional  reporting 
requirements  on  directors,  officers  and 
certain  beneficial  shareholders  of 
national  banks  having  a  class  of  equity 
securities  registered  under  Section  12  of 
the  Act.  The  qualifying  amount  of  the 
transaction  is  $3,000.  Reflecting  action 
taken  by  the  SEC  in  amending  Rule  16a- 
9, 17  CFR  240.16a-0.  the  Office  is 
proposing  to  increase  the  qualifying 
amount  from  the  current  $3,000  to 
$10,000.  See  12  CFR  11.410(h);  Exchange 
Act  Release  No^J88S3.  47  FR  29651  (July 
8, 1982).  The  Office  is  also  amending 

§  11.410(b)(1),  and  (b)(1)(f)  to  correspond 
to  rules  iea-2(a)  and  16a-6-of  the  SEC. 
17  CFR  240.iea-2(a).  240.168-6;  and 
S  11.411(c)  to  correspond  to  Rule  16b-3, 
17  CFR  240.ieb-3. 

E.  Shareholder  Meetings 

1.  Reformatting  of  proxy  regulations. 
The  Office  is  proposing  that  regulations 
relating  to  proxy  solicitations,  proxy 
statements  and  statements  where 
management  does  not  solicit  proxies  be 
reformatted  in  new  Subpart  E  of  Part  11. 
The  related  form  for  the  proxy  statement 
or  information  statement  (Form  F-5)  and 
form  for  statement  in  election  contests 
(Form  F-«.)  would  be  set  forth  in 
proposed  12  CFR  11.590  and  proposed  12 
CFR  11.591,  respectively. 

2.  Pro  forma  financial  information. 
The  Office  is  revising  the  disclosure 
items  and  instructions  in  the  Form  F-5 
concerning  the  presentation  of  pro  forma 
financial  information  to  correspond  with 
changes  made  by  the  SEC  in  Exchange 


Act  Release  No.  18842,  47  FR  28832  (July 
9, 1982).  These  are  designed  to  promote 
uniformity  bi  the  presentation  and 
preparation  oi  pro  forma  financial 
information. 

3.  Relationships  with  independent 
public  accountants.  The  Office  proposes 
to  eliminate  the  requirement  presently 
in  12  CFR  11.51.  Item  8(b],  that  banks 
provide  certain  disclosures  regarding 
non-audit  services  by  independent 
public  accountants.  This  reflects 
comparable  action  taken  by  the  SEC  in 
rescinding  Rule  14a-101  under  the 
Exchange  Act.  17  CFR  24ai4a-l0l.  See 
Exchange  Act  Release  No.  184Sa  47  FR 
5404  (February  5. 1962). 

4.  Annual  report  to  security  holders. 
The  Office  Is  proposing  to  amend  the 
disclosures  required  to  be  made  in  the 
annual  report  to  security  holders  that 
must  accompany  or  precede  any 
statement  furnished  on  behalf  of  the 
bank  relating  to  an  annual  meeting  of 
security  holders  at  which  directors  are 
to  be  elected.  These  amendments  are 
being  proposed  to  correspond  to  the 
proposed  changes  in  the  requirements 
relating  to  the  annual  report  on  Form  F- 
2.  See  the  discussion  in  Section  C  above 
concerning  "annual  report  and  exhibit 
requirements,"  The  amended 
requirements  relating  to  the  annual 
report  to  security  holders  will  be 
codified  at  12  CFR  11.503(a). 

5.  Material  required  to  be  filed.  The 
Office  proposes,  in  12  CFR  11.506.  to 
revise  the  number  of  copies  of 
preliminary  and  definitive  proxy 
statements  and  other  soliciting  material 
to  be  sent  to  this  Office,  and  to  make 
certain  other  minor  amendments.  As 
proposed,  four  rather  than  six  copies  of 
such  statements  and  matertai  would  be 
filed  with  the  Office. 

8.  Shareholder  Communications.  The 
Office  proposes  to  amend  its  proxy  rules 
to  correspond  with  amendmertts  to  Rule 
14a-3, 17  CFR  240.14a-3.  in  accordance 
with  recommendations  of  the  SEC 
Advisory  Committee  on  Shareholders 
Communications.  See  Exchange  Act 
Release  Nos.  19291,  47  FR  55491 
(December  10, 1982),  and  200Z1,  48  FR 
35082  (Au^st  3, 1983).  The  new 
requirements  would  be  contained  in 
proposed  12  CFR  11.507(b)(1). 

The  proposal  relates  to  the  inquiry 
which  registered  banlis,  as  issuers,  must 
make  when  tbey  know  that  their  shares 
are  held  of  record  by  a  Inoker-dealer  or 
other  nominee.  The  proposed  rule  would 
require  banks  to  (i)  make  this  inquiry  at 
least  20  days  in  advance  of  the  record 
date  of  the  meeting  of  security  holders, 
or  if  inquiry  at  sudh  time  is 
impracticable,  as  many  days  before  such 
meeting  as  practicable,  or  at  such  later 
time  as  the  rules  of  a  national  securities 


exchange  on  which  the  ctass  of 
securities  fn  question  is  lifted  may 
permit  for  good  cause  shown,  and  (if) 
file  a  copy  of  soch  inquiry  with  the 
Office. 

The  other  aspect  of  the  proposal 
would  corrtain  an  exception  for  multiple 
annual  report  mafHngs  to  the  same 
address,  and  would  rrtieve  registeied 
banks  from  the  duty  of  deHrerlng  a 
proxy  statement  or  anmial  report  to  any 
shareholder  of  record  where  at  least  two 
consecutive  animal  meeting  sotfcitations 
mailed  to  the  shareholder's  address  of 
record  have  been  retamed 
undeliverable,  or  where  aN.  and  at  least 
two.  checks  (if  sent  by  first  class  mail) 
in  payment  of  dividends  or  interest  on 
securities  during  a  twelre  montfi  period 
have  been  mailed  to  such  security 
holder's  address  and  have  been  returned 
undeliverable.  Is  addition,  an  express 
requirement  that  banks  resume  mailings 
of  proxy  statements  or  annH^  reports 
once  they  learn  of  a  security  holder's 
new  address,  wooM  be  added.  These 
changes  would  be  incorporated  in  12 
CFR  11.503(a).  Under  12  U.S^C.  21a  and 
75,  however,  banks  wouM  stll}  hove  to 
mail  a  "notice"  of  the  neeting  to  each 
such  shardiolder  of  record. 

Certain  of  the  9BC%  sharefaoider 
communications  rules  that  apply  to 
brokers  under  Exchange  Act  Rules  14l>- 
1, 17  CFR  24ai4b-l.  are  not  bow  being 
proposed.  See  Exchanss  Act  Release 
No.  20021  (July  28. 1983).  The  Exchange 
Act  excludes  banks  from  dw  defnition 
of  "broker"  and,  tbcrsfore,  from  the 
coTcrags  of  Section  14(b)  of  tlw  Act  and 
Rule  14b-l  issMd  tiiereonder. 

One  SEC  amendment  not  now  being 
proposed  relates  to  inquiries  from 
issuers,  pursuant  to  Rule  14*-3(d), 
ooncemiag  the  miaber  of  cvstoners 
who  are  baneflci^  owners  of  the 
issuers'  securities  for  whcun  the  brokers 
are  holders  of  record.  Under  revised 
Rule  14b-l(a)  and  (b),  brokers  are 
required  to: 

(A)  Respond  within  seven  business 
days  after  rece^  of  such  inquiries;  and 

(B)  Forward  soliciting  materials  to  the 
beneficial  owners  withJn  five  business 
days  after  receipt  of  such  materials  and 
of  assurancas  of  expense 
reimbursement. 

Although  bank  nominees  are  not 
8ob)ect  to  Rule  I4t>-1.  the  Offics 
encourages  such  banks  to  make  every 
reasonable  effort  to  forward  issuers' 
soliciting  materials  to  the  beneftdal 
owners  promptly,  using  tha  time  frame 
established  by  Rule  I4b-l  as  a  guide. 

In  addition,  the  Office  is  not  now 
proposing  a  newly  adopted  SEC 
requirement  that  brokers  provide 
issuers,  upon  request  and  assurance  of 
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reimbursement  of  reasonable  expenses, 
with  the  names,  addresses  and 
securities  positions  of  customers  who 
are  beneHcial  owners  of  the  issuer's 
securities  and  who  have  not  objected  to 
such  disclosure.  17  CFR  240.14b-l(c). 
Brokers  would  be  required  to  keep  a 
record  of  whether  or  not  the  beneficial 
owner  has  objected  to  the  disclosure  of 
his  or  her  identity,  address  and 
securities  positions  to  issuers.  17  CFR 
240.17a-3(a)(9).  Securities  Exchange  Act 
Release  No.  20021  [July  28. 1983). 

The  Office  understands  that  bank 
nominees  are  willing  to  provide  issuers 
with  the  names,  addresses  and 
securities  positions  of  beneficial 
shareholders,  provided  adequate 
safeguards  exist  and  beneficial 
shareholders  have  consented. 
Accordingly,  for  the  time  being,  bank 
nominees  are  encouraged  to  provide 
such  information,  provided  that  issuers 
have  given  assurance  of  timely 
reimbursement  of  reasonable  expenses 
incurred  by  the  bank  nominees;  that 
issuers  have  provided  written 
notification  to  beneficial  shareholders  of 
the  limitations  on  the  issuer's  use  of 
such  information;  and  that  beneficial 
owners  provide  written  consent  to  the 
bank  nominee  to  make  such  disclosure 
to  issuers  for  the  limited  purposes 
stated. 

The  Office  supports  efforts  by  banks, 
acting  as  nominees,  to  promote  more 
eRicent  methods  of  communication 
between  issuers  and  shareholders.  In 
particular,  until  rules  are  promulgated 
which  bring  banks  under  requirements 
similar  to  Rule  14b-l.  it  encourages 
bank  nominees  to  continue  to  work  with 
issuer  representatives,  brokers, 
exchanges  and  interested  government 
agencies,  such  as  the  SEC,  to  resolve  the 
complex  and  technical  issues  relating  to 
the  development  of  a  better  system  of 
communicating  with  beneficial 
shareholders. 

7.  Proposals  of  Security  Holders.  The 
Office  proposes  to  amend  its  proxy  rules 
relating  to  proposals  of  security  holders, 
to  correspond  to  changes  made  by  the 
SEC  to  Rule  14a-8, 17  CFR  240.14a-fl. 
See  Exchange  Act  Release  No.  34-20091. 
48  FR  38218  (August  23. 1983).  These 
changes  include:  adoption  of  a  minimum 
investment  and  holding  period  test  for  a 
shareholder  ("proponent")  to  be  eligible 
to  submit  a  proposal:  adoption  of  a 
prohibition  against  the  submission  of 
any  security  holder  proposals  for 
inclusion  in  the  bank's  proxy  soliciting 
material  by  a  proponent  who  delivers 
written  proxy  materials  to  holders  of 
more  than  25%  of  a  class  of  a  bank's 
securities;  and  elimination  of  the 
requirement  that  the  proponent  notify 


the  bank  of  his  intention  to  appear 
personally  at  the  meeting.  The 
amendments  would  also  allow  the 
proponent  to  arrange,  at  the  outset,  to 
have  any  person  who  is  permitted  under 
applicable  state  law.  to  present  the 
proposal  for  action  at  the  meeting, 
extend  the  deadline  for  submitting 
proposals  to  be  included  in  annual 
meeting  proxy  materials  from  90  days  to 
120  days  in  advance  of  the  date 
corresponding  to  the  date  the  materials 
for  the  previous  annual  meeting  were 
released,  and  reduce  the  number  of 
proposals  that  a  proponent  may  submit 
to  a  bank  in  any  one  year  from  two  to 
one.  Certain  other  amendments  relating 
to  identification,  time  periods, 
supporting  statements  and  substantive 
grounds  for  omission  of  security  holder 
proposals  are  also  being  proposed.  The 
new  requirements  would  be  contained 
in  proposed  12  CFR  11.508. 

8.  Pension  plan  transactions. 
Consistent  with  SEC  changes,  the  Office 
is  proposing  to  rescind  disclosures 
required  by  Item  7(f)of  Form  F-5. 12  CFR 
11.51,  Item  7(f).  regarding  transactions 
with  pension  or  similar  plans.  Such 
disclosures  appear  unnecessary, 
particularly  in  light  of  the  regulation  of 
affiliated  transactions  under  the 
Employee  Retirement  Income  Security 
Act  of  1974.  See  Exchange  Act  Release 
No.  19290.  47  FR  55661  (December  13, 
1982). 

9.  Review  of  proxy  regulations.  The 
SEC  has  announced  the  commencement 
of  a  comprehensive  review  of  the  rules, 
forms  and  schedules  relating  to  the 
solicitation  of  proxies.  See  Exchange 
Act  Release  No.  18878,  47  FR  31394  (July 
20. 1982).  As  noted  in  the  announcement, 
the  SEC's  proxy  requirements  were 
adopted  in  a  piecemeal  fashion  and 
have  been  subject  to  frequent  changes. 
There  are  certain  duplicative 
requirements  in  the  existing  system  and 
proxy  statements  have  become  more 
detailed  and  complex  over  the  years. 

In  addition  to  the  above-listed  specific 
proposed  changes,  the  Office  believes  it 
appropriate  to  review  in  a  systematic 
fashion  the  requirements  and  related 
forms  as  to  the  solicitation  of  proxies. 
The  Office's  review  will  involve  an 
evaluation  of  existing  substantive  and 
procedural  provisions  and  elimination  of 
duplicative  or  outmoded  requirements. 
Where  practicable,  the  Office  would 
rely  upon  incorporation  by  reference 
and  use  of  uniform  disclosure  items, 
which  would  be  set  forth  in  proposed 
Subpart  H,  relating  to  the  content  of 
nonfinancial  statements  and  reports, 
and  those  proposed  in  Subpart  I, 
governing  financial  statements,  in  order 
to  achieve  this  objective. 


F  Tender  Offer  Regulations 

1.  Reformatting  of  tender  offer 
requirements.  The  Office's  tender  offer 
regulations  would  be  reformatted  and 
set  forth  in  a  new  Subpart  F.  The  tender 
offer  statement  form  (Form  F-13)  would 
be  located  in  proposed  12  CFR  11.690 
and  the  recommendation/solicitation 
statement  (Form  F-12)  would  be  set 
forth  in  proposed  12  CFR  11.691.  In 
addition,  as  discussed  below,  the  Office 
is  proposing  one  substantive 
amendment  to  the  tender  offer 
requirements. 

2.  Proration  rights.  The  Office 
proposes  to  issue  a  rule  which 
corresponds  to  amended  Exchange  Act 
Rule  14d-8, 17  CFR  240.14d-8.  relating  to 
proration  rights  in  tender  offers  for  less 
than  all  of  the  outstanding  equity 
securities  of  a  class.  See  Exchange  Act 
Release  No.  19336,  47  FR  57679 
(December  28. 1982).  Proposed  12  CFR 
11.608  would  require  a  bidder  who 
makes  a  partial  tender  offer  to  accept 
securities  on  a  pro  rata  basis,  according 
to  the  number  of  securities  deposited  by 
each  depositor,  during  the  period  such 
offer  remains  open.  The  present  rule 
does  not  require  the  tender  offeror  to 
extend  the  proration  period  beyond  the 
tenth  calendar  day  following 
commencement  of  the  tender  offer  or 
notification  of  an  increase  in  the 
consideration  offered.  See  proposed  12 
CFR  11.608. 

G.  Requirements  Concerning 
Registration  and  Reporting 

1.  Reformatting  of  general 
requirements  relating  to  registration 
and  reporting.  The  Office  is  proposing  to 
reformat  certain  general  requirements 
relating  to  registration  and  reporting  into 
new  Subpart  G.  The  substance  of  most 
of  these  requirements  is  currently  found 
in  12  CFR  11.4(i)-{w).  The  following 
amendments  are  being  proposed. 

2.  Timely  filing  of  reports.  The  Office 
is  proposing  to  amend  its  procedures 
concerning  the  timely  filing  of  annual 
and  quarterly  reports.  Heretofore,  banks 
which  sought  extensions  of  filing 
deadlines  were  required  to  apply  for 
Office  approval.  As  proposed  in  new  12 
CFR  11.724.  a  bank  would  provide  notice 
to  the  Office  of  its  inability  to  file  all  or 
any  portion  of  a  required  report  on  a 
timely  basis.  Under  the  new  procedures, 
a  subsequent  filing  made  after  the 
prescribed  due  date  would  be  presumed 
to  be  filed  on.  a  timely  basis  if:  (i)  The 
reasons  for  the  delay  were  set  forth  in 
the  notice;  and  (:i)  the  subsequent  filing 
were  made  within  a  prescribed  time 
period  after  the  due  date  (15  days  in  the 
case  of  annual  reports  and  5  days  in  the 
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case  of  quarterly  reports).  The  proposed 
amendment  is  substantially  similar  to 
one  adopted  by  the  SEC.  See  Exchange 
Act  Release  No.  16718,  46  FR  23651 
(April  8, 1980). 

3.  Other  amendments.  The  Office  is 
also  proposing  to  add  §§  11.701,  Scope 
of  Subject:  11.703,  Supplemental 
Information;  11.710,  Requirements  as  to 
Proper  Form:  and  11.730,  Other  Exhibits, 
to  conform  to  existing  SEC  regulations. 

H.  Content  of  Nonfinancial  Statements 
and  Reports 

The  Office  is  proposing  that  certain 
common  substantive  disclosure  items 
pertaining  to  registration,  periodic 
reporting  or  proxy  solicitation  by  banks 
be  centralized  into  a  separate  subpart  of 
Part  11  (Subpart  H).  To  the  greatest 
extent  possible  the  various  registration, 
periodic  reporting  and  proxy  solicitation 
forms  would  in  turn  refer  back  to  the 
pertinent  disclosure  items  in  the 
centralized  Subpart  H.  Amendments  to 
the  substantive  requirements  of  Subpart 
H  are  described  below. 

1.  Effects  of  changing  prices.  The 
Office  is  proposing  to  require  banks 
subject  to  the  reporting  requirements  of 
Statement  of  Financial  Accounting 
Standards  ("SFAS")  No.  33,  "Financial 
Reporting  and  Changing  Prices"  of  the 
Financial  Accounting  Standards  Board, 
to  disclose  information  on  the  effects  of 
changing  prices.  This  requirement 
applies  only  to  banks  which  have, 
among  other  things,  total  assets  of  more 
than  $1  billion  (after  deducting 
accumulated  depreciation).  The 
requirement  would  be  contained  in  new 
12  CFR  11.832,  and  would  apply  to 
annual  reports  and  certain  proxy 
statements  prepared  by  such  banks.  As 
discussed  above,  the  Office's  safe 
harbor  provisions,  in  new  12  CFR  11.106, 
have  been  expanded  to  include  such 
disclosures. 

2.  Executive  Compensation.  The 
Office  is  proposing  amended  and 
retitled  disclosure  requirements 
concerning  management  remuneration 
to  conform  to  recent  changes  made  by 
the  SEC  to  liem  402  of  Regulation  S-K. 
See  Exchdnge  Act  Release  No.  34-20220. 
48  FR  44467  (September  29, 1983).  The 
amended  requirements,  representing 
substantial  changes  from  the  existing 
management  remuneration  provisions  of 
12  CFR  11.51,  Item  7.  would  be  contained 
in  proposed  12  CFR  11.842,  to  be  entitled 
"Executive  Compensation."  The 
proposed  changes  include  revising  the 
table  to  require  presentation  of 
information  only  in  the  case  of  cash 
remuneration  rather  than  all 
remuneration,  and  limiting  the 
individual  reporting  requirements  to 
directors  and  executive  officers  with 


policy-making  functions  instead  of  all 
officers  and  directors.  Another  change 
includes  raising  the  threshold  for 
individual  compensation  disclosure  from 
$50,000  to  $60,000  per  year,  adopting  a 
disclosure  threshold  for  noncash 
compensation  (i.e.  personal  benefits)  of 
10  percent  of  the  compensation  reported 
in  the  Cash  Compensation  table  or 
$25,000.  whichever  is  less,  and  adding 
an  instruction  specifying  that  the  bank's 
aggregate  incremental  cost  is  the 
valuation  to  be  employed  in  calculating 
such  noncash  compensation.  The 
amendments  provide  for  separate 
disclosures  covering  plans  pursuant  to 
which  the  bank  has  paid  during  the  last 
fiscal  year,  or  proposes  to  pay  in  the 
future,  any  form  of  remuneration, 
including  disclosure  of  amounts  of 
securities,  property,  cash  or  other 
remuneration  paid  or  distributed 
specifically  in  connection  with  such 
plans.  In  addition,  the  amendments 
would  eliminate  the  requirement  for 
disclosure  of  amounts  allocated  to 
plans,  the  distribution  or  unconditional 
vesting  of  which  is  subject  to  future 
events,  and  eliminate  disclosure  of 
interest  paid  on  deferred  compensation 
and  dividends  awarded  on  restricted 
stock.  The  amendments  would  still 
require  disclosure  of  the  net  value 
realized  from  the  exercise  of  stock 
options  and  stock  appreciation  rights 
(SARs),  but  not  of  the  aggregate  amount 
of  securities  underlying  all  unexercised 
options  or  SARs  and  the  potential 
(unrealized)  value  of  such  unexercised 
options  or  rights.  Proposed  11.842fb)(2) 
would  make  clear  that  the  requirement 
to  include  a  pension  table  only  applies 
to  defined  benefit  and  actuarial  plans 
under  which  benefits  are  determined 
primarily  by  final  compensation  (or 
average  final  compensation)  and  years 
of  service.  Certain  other  changes 
including  disclosures  concerning  change 
of  control  arrangements,  amendments  to 
the  general  instructions  to  \  11.842  and 
conforming  amendments  to  Items  9, 10 
and  11  of  §  11,590  are  also  being 
proposed. 

3.  Certain  relationships  and  related 
transactions.  To  conform  with  recent 
SEC  amendments,  the  Office  is 
proposing  a  new  disclosure  item  which 
would  be  applicable  to  proxy  statements 
and  periodic  reports.  This  item, 
captioned  "Certain  relationships  and 
related  transactions  "  would  be  codified 
in  12  CFR  11.844.  with  appropriate 
amendments  to  the  proxy  statement, 
Form  F-5,  and  the  annual  report.  Form 
F-2  to  reference  the  new  item. 

New  S  11.844  would  have  four  parts, 
requiring  disclosures  relating  to  (1) 
transactions  with  management  and 
others;  (2)  business  relationships  of 


directors  and  nominees  for  directors;  (3) 
indebtedness  of  management;  and  (4) 
transactions  with  promoters.  See 
Exchange  Act  Release  No.  19290.  47  FR 
55661  (December  13. 1982).  The 
requirements  of  proposed  {  11. 844  are 
drawn,  with  certain  modifications,  from 
Items  6  and  7  of  the  current  proxy 
statement,  12  CFR  11.51.  Items  6  and  7. 
Accordingly,  appropriate  revisions  in 
those  items  have  also  been  proposed. 

4.  Selected  Financial  Data.  The  Office 
proposes  to  eliminate  the  requirement  of 
a  detailed  five-year  Summary  of 
Operations,  replacing  it  with  disclosure 
of  Selected  Financial  Data.  This  will 
conform  with  action  taken  by  the  SEC  in 
Exchange  Act  Release  No.  17il4.  45  FR 
63630  (September  25. 1980).  The  five- 
year  Summary  of  Operations  is 
presently  required  by  Item  4  of  Form  F- 
2.  Item  4  of  Form  F-4  and  Item  14(b)  of 
Form  F-5.  The  deletion  of  the  present 
summary  and  the  substitution  of 
Selected  Financial  Data  reflects  a 
concern  that  operations  summaries  have 
duplicated  information  otherwise 
available  in  income  statements  and  may 
have  unduly  emphasized  income  over 
other  performance  measures.  The  new 
requirement  is  designed  to  present 
significant  five-year  trend  data  relating 
to  a  bank's  financial  condition  and 
results  of  continuing  operations.  The 
substance  of  the  new  Selected  Financial 
Data  requirement  will  be  codified  at  12 
CFR  11.831. 

5.  Management's  Discussion,  in 
addition.  Forms  F-1  and  F-2,  the  annual 
report  to  security  holders,  and  proxy 
statements  in  which  financial 
statements  are  included  will  incorporate 
a  new  item  captioned  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations, 
This  will  also  conform  with  action  taken 
by  the  SEC  in  Exchange  Act  Release  No. 
17114.  Major  features  of  this  item,  which 
will  be  codified  at  12  CFR  11.833, 
include  discussions  of  liquidity,  capital 
resources  and  results  of  operations,  an 
emphasis  on  favorable  or  unfavorable 
trends  and  upon  the  identification  of 
significant  events  or  uncertainties 
within  each  area  of  discussion, 
information  concerning  the  effects  of 
inflation  and  changing  prices,  and  the 
encouragement  of  projections  of  other 
forward-looking  information. 

/.  Financial  Statement  Requirements 

In  addition  to  the  amendments  to  the 
Part  11  financial  statement  requirements 
that  were  included  in  the  January  1981 
proposal,  the  Office  is  proposing  rules 
which  correspond  to  SEC  amendments 
to  Regulation  S-X.  17  CFR  Part  210. 
appearing  in  Exchange  Act  Release  Nos. 
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17116,  45  FR  63660  (  September  25. 1980). 

17117.  45  FR  63682  (September  25. 1980); 
17524.  46  FR  12480  (February  17. 1981): 
18244.  46  FR  56171  (November  16. 1981); 
18842,  47  FR  29832  (July  9.  1982);  19542. 
48  FR  9520  (March  7, 1983);  and  19570.  48 
FR  11104  (March  16. 1963).  Among  other 
things,  the  proposed  amendme.nts  make 
clear  that  the  balance  sheet  and 
statement  of  income  may  be  prepared  in 
accordance  with  the  instructions  to  and 
may  conform  to  the  respective  formats 
of.  the  Consolidated  Report  of  Condition 
and  Consolidated  Report  of  Income 
("Call  Reports"),  except  to  the  extent 
revised  or  expanded  financial  data  is 
necessary  to  meet  the  disclosure 
standards  of  the  Exchange  Act.  Banks 
would  retain  the  option  of  conforming 
their  financial  statements  to  the  format 
of  Article  9  of  the  SF.C's  Regulation  S-X, 
17  CFR  Part  210.9.  The  revised  formats 
for  the  balance  sheet,  income  statement, 
and  related  schedules,  respectively, 
appear  at  proposed  §§  11.931-11.933. 

The  financial  statement  requirements 
would  be  centralized  in  proposed 
Subpart  I.  The  proposals  are  described 
below. 

1.  Subpart  I.  Proposed  Subpart  1  of  12 
CFR  Part  11  contains  uniform 
requirements  as  to  the  periods  to  be 
covered  by  financial  statements  in 
reports  filed  with  the  Office  and 
furnished  to  shareholders  under  the 
Exchange  Act.  Subpart  I.  at  §  11.911. 
would  require  that  (i)  statements  of 
income  and  statements  of  changes  in 
financial  position  be  presented  for  three 
fiscal  years  and  (ii)  balance  sheets  be 
prsented  as  of  the  end  of  each  of  the  two 
most  recent  fiscal  years. 

In  addition,  an  analysis  of  changes  in 
equity  capital  would  be  presented  for 
each  period  (including  interim  periods) 
for  which  an  income  statement  is 
presented.  The  Office  proposes  to 
eliminate  the  requirement  that  this 
analysis  appear  as  a  separate  financial 
statement,  if  the  information  can  be 
presented  in  a  note  to  the  financial 
statements. 

Uniform  requirements  for  the  form 
and  content  of  interim  period  financial 
statements  are  proposed  in  12  CFR 
11.917.  The  periods  for  which  interim 
financial  statements  would  be  required 
are  addressed  in  12  CFR  11.911  and 
11.913. 

These  proposals  conform  to 
Regulation  S-X  amendments  issued  by 
the  SEC  in  Exchange  Act  Release  Nos. 
17117  and  17524. 

2.  Summary  of  operations.  As  a  result 
of  action  taken  by  the  SEC  in  Exchange 
Act  Release  No.  17114,  45  FR  63630 
(September  25. 1960).  the  Office 
proposes  to  eliminate  the  requirement  of 
a  detailed  five-year  summary  of 


operations.  It  would  be  replaced  by 
disclosure  of  selected  financial  data  and 
management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations  in  proposed  5§  11. 831  and 
11.833. 12  CFR  11.831  and  11.833, 
respectively.  See  Section  H — Content  of 
Nonfinancial  Statements  and  Reports. 

3.  GAAP  duplicative  requirements. 
The  Office  proposes  to  eliminate  various 
financial  statement  rules  which  are 
duplicative  of  generally  accepted 
accounting  principles  ("GAAF').  Among 
the  disclosure  rules  to  be  deleted,  in 
whole  or  in  part,  are  those  relating  to 
accounting  p.-inciples  and  practices,  and 
changes  therein;  translation  into  U.S. 
dollars  of  items  denominated  in  foreign 
currencies;  lease  commitments;  pension 
and  retirement  plans;  and  capital  stock 
optioned  to  officers  and  employees. 
Under  present  §  11.7(a)  and  proposed 

§  n.920(a).  financial  statements  must 
conform  to  GAAP  applicable  to  banks. 
The  Office  agrees  with  the  views 
expressed  by  the  SEC  in  Exchange  Act 
Release  No.  17116  regarding  Regulation 
S-X  rules  which  duplicate  GAAP  and, 
therefore,  proposes  to  amend  its  rules 
accordingly.  However,  the  Office  may 
from  time  to  time  issue  releases  on 
accounting  principles  and  practices  to 
be  used  with  respect  to  specific  areas. 
See  proposed  §  11.920(d). 

4.  Related-party  transactions. 
Proposed  §  11.929(g),  would  require 
certain  note  disclosures  regarding 
material  related  party  transactions, 
including  the  nature  of  relationships, 
descriptions  of  transactions  and 
amounts  involved.  This  corresponds  to 
the  disclosure  requirement  in  Rule  4- 
08(1)  of  the  SECs  Regulation  S-X,  17 
CFR  210.4-08(k).  See  Exchange  Act 
Release  No.  17116.  "Related  party" 
would  be  defined  in  12  CFR  11.102(hh). 

5.  Instructions  for  pro  forma  financial 
information.  The  Office  proposes  to  add 
to  Part  11  uniform  instructions  for  the 
presentation  and  preparation  of  pro 
forma  financial  information.  The  new 
rules  would  be  substantially  similar  to 
Article  11  of  Regulation  S-X.  17  CFR 
210.11.  issued  by  the  SEC  in  Exchange 
Act  Release  No.  18842  and  would 
appear  in  proposed  §5  11.940-11.942.  As 
is  the  case  with  Article  11  of  Regulation 
S-X,  the  Office's  rules  would  allow 
presentation  of  a  financial  forecast  in 
lieu  of  certain  required  pro  forma 
information. 

6.  Acquired  or  to  be  acquired 
businesses.  Also  in  accordance  with 
SEC  rule  amendments  contained  in 
Exchange  Act  Release  No.  18842,  the 
Office  is  proposing  amendments  to  the 
requirements  for  filing  financial 
statements  of  businesses  acquired  or  to 
be  acquired.  See  proposed  §  11.915, 12 


CFR  11.915.  As  is  the  case  with  Rule  3- 
05  of  Regulation  S-X  17  CFR  2ia3-05. 
the  Office  would  base  the  disclosure 
requirements  on  the  conditions  specified 
in  the  definition  of  "significant 
subsidiary."  See  proposed  S  11.102(ii).  In 
applying  the  "significant  subsidiary" 
test,  both  Rule  3-05  and  the  Office's 
proposed  rule  use  a  sliding  scale,  to 
determine  the  requirements  for  filing, 
and  to  determine  periods  for  which 
financial  statements  of  the  business 
acquired,  or  to  be  acquired,  must  be 
presented.  Historically,  the  Office  has 
used  certain  5  percent  tests  in 
determining  such  requirements  whereas 
the  SEC  uses  10  percent  tests.  Compare 
12  CFR  11.2(z)  with  17  CFR  210.  l-02(v)d. 
The  Office  believes,  however,  that  the  5 
percent  test,  is  unnecessarily  restrictive 
and  proposes  that  the  10  percent  test, 
incorporating  a  sliding  scale,  be  used  to 
determine  such  requirements, 

7.  Independence  and  verification 
requirements.  To  conform  to  SEC 
amendments  in  Exchange  Act  Release 
No.  19542.  to  Rule  2-01  of  Regulation  S- 
X.  17  CFR  210.2-01.  the  Office  is 
proposing  amendments  to  the  standards 
for  evaluating  an  accountant's 
independence.  The  amendments  would 
redefine  the  term  "member"  as  used 
with  respect  to  an  accounting  firm  and 
clarify  the  regulation's  intent  in  certain 
minor  respects.  See  proposed  12  CFR 
11.903(a)(2). 

The  Office  is  proposing  clarifying 
amendments  to  the  rules  governing 
financial  statement  verification  by 
independent  accountants.  Part  11 
permits  the  use  of  a  certified  public 
accountant  or  a  "public  accountant" 
who  is  "in  good  standing  and  entitled  to 
practice  as  such  under  the  laws  of  the 
place  of  his  residence  or  principal 
office."  See  12  CFR  11.7  (b)(3)(i)(A).  The 
independence  requirement  applies  to 
both  classes  of  accountants.  See  12  CFR 
11.7(b)(3)(i)(B).  In  the  proposed 
reformatting  of  Part  11,  the  verification 
requirements  relating  to  independent 
accountants  are  set  forth  in  §  11.903. 
Minor  language  changes  proposed 
therein  would  clarify  the  fact  that  when 
an  independent  accountant  is  used  for 
verification  purposes,  such  accountant 
may  be  a  "public  accountant"  or 
"certified  public  accountant." 

The  Office  is  also  proposing  to  clarify 
the  definition  of  "verified."  when  used 
with  respect  to  financial  statements. 
This  is  in  response  to  a  number  of 
misinterpretations  by  banks  of  the 
extent  to  which  they  have  the  option  of 
filing  either  certified,  or  internally 
verified,  financial  statements.  The 
proposal  would  clarify  the  Office's  long> 
standing  position  that  if  a  bank  files 
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certified  statements  with  this  Office 
pursuant  to  Part  11,  all  other  Part  11 
financial  statement  filings  relating  to 
that  same  reported  period  muist  also  be 
certified.  See  proposed  §  11.102(dd)  (12 
CFR  11.102  (dd)).  Banks  would  retain  the 
option  of  filing  internally  verified 
financial  statements  covering  any 
periods  for  which  certified  statements 
had  not  previously  been  filed. 

8.  Definitions.  The  Office  is  proposing 
to  add  a  new  definitional  section  to 
Subpart  I  at  12  CFR  11.901.  Included  in 
this  section  is  a  definition  of  "associate" 
for  financial  reporting  purposes  which 
differs  from  the  definition  of  "associate" 
for  other  purposes  in  {  11.102(d).  This 
change  is  made  in  response  to  a  concern 
that  the  use  of  the  broader  definition  in 

§  11.102(d).  when  applied  to  the 
financial  disclosure  requirements,  would 
greatly  expand  the  scope  of  required 
disclosure  concerning  associates, 
without  providing  meaningful 
information  to  financial  statement  users 
under  the  circumstances.  The  term 
"ordinary  course  of  business"  is  defined 
to  be  consistent  with  the  use  of  that 
term  in  §  '*1.844  concerning  disclosure  of 
certain  re.ationships  and  transactions 
involving  management.  These  changes 
conform  to  certain  changes  made  by  the 
SEC  in  Exchange  Act  Release  No.  19570. 

9.  Other  amendments.  In  addition  to 
the  amendments  discussed  above,  the 
SEC  made  certain  changes  in  Regulation 
S-X  to  clarify  and  modify  requirements 
which  are  presently  subject  to  differing 
interpretations.  See  Exchange  Act 
Release  No.  17116.  The  Office  is  also 
proposing  to  define  the  term  "totally 
held  subsidiary"  to  conform  with  the 
definition  of  that  term  in  Article  1  of 
Regulation  S-X.  See  proposed  12  CFR 
11.102(jj). 

10.  Certain  Regulation  S-X  amendments 
not  adopted  In  Exchange  Act  Release 
Nos.  18244  and  19570,  the  SEC  amended 
Regulation  S-X  with  respect  to  the 
requirements  for  separate  financial 
statements  and  other  financial 
information  of  registrants"  subsidiaries 
and  "50  percent  or  less  owned  persons" 
(other  persons").  The  SEC  rules  contain 
detailed  criteria  for  determining  whether 
such  information  must  be  presented  and 
detailed  specifications  regarding  the 
type  of  information  to  be  disclosed.  The 
Office's  present  regulations  instruct 
banks  to  provide,  with  respect  to 
unconsolidated  subsidiaries  and  other 
persons,  whatever  financial  information 
is  material  to  a  proper  understanding  of 
the  financial  position  and  results  of 
operations  of  the  total  enterprise.  See. 
e.g..  12  CFR  11,42,  Instruction  3  as  to 
Financial  Statements.  The  present 
regulations  also  prescribe  a  tabular 


presentation  of  investments  in.  income 
from  dividends  of,  and  equity  in 
earnings  or  losses  of,  subsidiaries  and 
other  related  parties.  See  12  CFR  11.71, 
Schedule  V. 

The  OfTice  is  not  proposing  to  conform 
its  reglations  to  those  of  the  SEC  in  this 
area  at  this  time.  There  are  few 
instances  where  activities  of  a  bank's 
unconsolidated  subsidiaries  or  other 
persons  would  be  of  such  significance  as 
to  require  separate  disclosure  under 
Regulation  S-X  standards.  Where 
separate  disclosure  would  be  significant 
to  investors,  proposed  12  CFR  11.916  and 
11.932  would  require  such  disclosure  just 
as  Part  11  presently  does.  The  Office 
believes,  however,  that  adding  detailed 
regulations  to  Part  11  to  cover 
conditions  which  rarely  exist  would 
make  Part  11  unnecessarily  complex. 
For  banks  seeking  guidance  in  assessing 
the  need  for  this  type  of  disclosure,  the 
Office  recommends  that  the  pertinent 
provisions  of  Regulation 
S-X  be  used  as  a  guide. 

Related  SEC  amendments  in 
Exchange  Act  Release  Nos.  18244  and 
19570.  prescribe  separate  parent 
company  disclosures  by  bank  holdmg 
companies  which  file  consolidated 
financial  statements.  See  17  CFR  21^.9- 
06  and  210.12-04.  Such  disclosure  is 
required  when  dividend  payments,  loans 
and  advances  to  the  holding  company 
by  its  bank  subsidiaries  are  subject  to 
substantial  restrictions  imposed  by  third 
parties  such  as  regulatory  authorities. 
The  Office  is  not  proposing  conforming 
amendments  for  two  reasons.  As 
previously  noted,  activities  of 
unconsolidated  subsidiaries  generally 
are  not  so  significant  as  to  require 
disclosures  about  the  separate  entities. 
Moreover,  since  national  banks  do  not 
own  bank  subsidiaries,  the  regulatory 
and  other  third  party  restrictions 
addressed  by  the  SEC  rules  will  seldom 
apply.  The  Office  therefore  believes  that 
the  general  disclosure  requirements  of 
Part  11  described  above,  regarding  the 
separate  components  of  a  consolidated 
enterprise,  are  adequate  for  bank 
registrants. 

In  Exchange  Act  Release  No.  19570, 
the  SEC  amended  Regulation  S-X  by 
transferring  certain  disclosure 
requirements  from  that  regulation  to 
Securities  Act  Industry  Guide  3 
[Statistical  Disclosure  by  Bank  Holding 
Companies]  ("Guide  3"),  codified  at  17 
CFR  Part  231.  Those  disclosure 
provisions  relate  primarily  to  foreign 
activities,  short-term  borrowings  and 
investment  portfolio  concentrations.  The 
principal  effect  of  those  amendments  is 
that  registrants  can  exclude  that 
information  from  their  annual  reports  to 


shareholders.  Those  amendments  do  not 
affect  registrants  which  integrate  their 
Form  lO-K's  and  annual  reports  in  a 
single  document. 

The  Office  is  formulating  a  disclosure 
guide  for  national  banks,  comparable  to 
Guide  3,  which  will  address  matters  that 
are  appropriate  for  disclosure  in  the 
particular  context  of  national  banks. 
"When  this  disclosure  guide  is  published, 
the  Office  intends  to  transfer  provisions 
from  Subpart  I  to  the  guide  in 
accordance  with  the  SEC's  transfer  from 
Regulation  S-X  to  Guide  3.  Until  then, 
however,  it  would  be  inappropriate  to 
remove  such  provisions  from  Subpart  I. 
As  noted  above,  banks  which  intergrate 
their  Form  F-2'8  (the  Office's  analog  to 
SEC  Form  10-K)  and  annual  reports  will 
not  be  affected  by  this  postponement  of 
conforming  amendments. 

III.  Disclosure  Requirements  for  Mer^ra 
and  Similar  Transactions 

The  Office  is  requesting  comments 
relating  to  proxy  and  information 
statement  disclosure  requirements  for 
mergers  involving  national  banks.  Items 
14  and  15  of  the  present  12  CFR  11.51 
("Items  14  and  15  ")  contain  certain 
proxy  and  information  statement 
disclosure  requirements  in  connection 
with  mergers,  consohdations.  and 
acquisitions  or  sales  of  assets 
(hereinafter  collectively  referred  to  as 
"merger  transactions  ").  The  rules  are 
structured  to  require  certain  disclosures 
regarding  all  banks  that  are  parties  to 
the  merger  transactions. 

The  Office's  experience  has  been  that 
banks  which  are  the  subject  of  proposed 
acquisitions  ("target  banks  ")  make  most 
use  of  the  proxy  statement  filings  for 
merger  transactions.  In  most  of  the 
cases,  target  bank  shareholders  are 
offered  either  cash  or  securities  of  a 
bank  holding  company  ("BHC")  that 
owns  the  acquiring  bank  which  is  a 
party  to  the  merger  transaction.  Such  a 
merger  is  often  referred  to  as  a 
"triangular  merger." 

Where  target  bank  stockholders 
would  receive  cash  in  return  for  their 
entire  investment,  detailed  disclosure 
regarding  the  acquiring  entity  are  not 
useful.  Item  14,  by  its  terms,  would 
nevertheless  call  for  such  disclosure.'  If 
a  BHC  will  issue  securities  to  the  target 
bank  shareholders,  such  shareholders 
would  need  information  about  the  BHC. 
Items  14  and  15.  however,  would  only 
require  disclosure  relating  to  the  BHC's 
subsidiary  bank  that  is  party  to  the 
merger  transaction. 


•  Paragraph  fb)  of  ilem  15  alto  calli  for  finanaal 
•latement*  of  the  acquiring  entity  However, 
paragraph  |cj  would  allow  omitaion  of  such 
information. 
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A  literal  reading  of  Items  14  and  15  in 
the  above-described  merger  transactions 
would,  therefore,  result  in  disclosures 
which  are  unnecessary  and  possibly 
confusing  for  target  bank  shareholders 
or  omission  of  information  that  is 
essential  for  such  shareholders.  In  order 
to  prevent  those  results,  the  Office  has 
interpreted  Items  14  and  15  in  the 
following  manner 

(A)  Where  target  bank  stockholders 
will  receive  only  cash  in  the  merger 
transaction,  they  need  not  receive  the 
specified  disclosures  relating  to  the 
acquiring  entity;  and 

(B)  Where  target  bank  stockholders 
%vill  receive  securities  from  a  BHC.  Item 

14  and  15  disclosures  should  relate  to 
the  BHC.  rather  than  its  banking 
subsidiary  which  is  a  party  to  the 
merger  transaction. 

The  Office's  experience  has  been  that 
bankers  and  other  members  of  the 
public  generally  interpret  Items  14  and 

15  in  the  same  manner.  Consequently, 
the  Office  did  not  change  the  coverage 
of  these  Items  in  prior  rule  amendments. 
In  light  of  the  substantial  increase  in 
bank  merger  activity  in  recent  times. 
however,  the  Office  believes  that  it  may 
be  appropriate  to  revisit  this  subject. 
Accordingly,  the  Office  will  consider 
comments  as  to  whether,  and  in  what 
maimer,  the  proxy  and  information 
statement  disclosure  rules  should  be 
amended  to  clarify  their  coverage  in  the 
cash  and  "triangular  merger" 
transactions  described  above. 

In  addition,  the  Office  is  requesting 
comments  on  the  content  of  proxy 
material  relating  to  mergers  involving 
national  banks  not  registered  pursuant 
to  Section  12  of  the  Exchange  Act 
(nonregistered  banks").  Under  the 
Office's  merger  instructions  and 
procedures  for  applicants,  merger 
transactions  involving  nonregistered 
banks  are  subject  to  the  proxy 
disclosure  requirements  of  Part  11.' 

Although,  as  a  technical  matter,  all  of 
the  proxy  and  information  disclosure 
requirements  apply  to  mergers  involving 
nonregistered  banks,  the  Office  has 
attempted  to  administer  those 
requirements  in  a  flexible  manner, 
particularly  where  one  person  or  group 
of  persons  held  a  controlling  interest 
and  a  solicitation  of  proxies  was  not 
necessary  for  the  transaction  to  be 
approved  by  shareholders  of  the  target 
bank.  On  a  case-by-case  basis,  the 
Office  has  permitted  shortened  proxy 
and  information  statements  in  merger 
transactions  involving  nonregistered 

See  Form  CC-7023-m.  [CenemI  Inttmctton*  and 
Procedure*  for  the  Preparauoa  of  an  ApplicaUon  for 


banks,  taking  into  consideration  a 
number  of  factors,  including  the  number 
of  minority  shareholders,  the  value  of 
the  minority-held  shares,  the  form  of 
consideration,  the  cost  involved  in 
preparing  proxy  or  information 
statements,  and  the  availability  of 
dissenter's  rights  for  minority 
shareholders.  In  light  of  the  increased 
level  of  merger  activity,  the  Office  is 
requesting  comments  on  whether 
specific  criteria  should  be  established 
for  determining  wheQier  or  not  all  the 
proxy  and  information  statement 
disclosure  provisions  apply  to  mergers 
involving  nonregistered  banks  and,  if  so, 
what  the  criteria  should  be. 

For  example,  should  there  be  a  certain 
minimum  criteria  for  requiring  a 
complete  proxy  or  information 
statement,  such  as  minimum  number  of 
minority  shareholders  or  minimum  value 
of  minority-held  shares?  In  addition, 
would  it  be  appropriate  to  have  a  two 
part  format  for  disclosure  to 
shareholders  consisting  of  a  (i)  relatively 
short  statement  with  information 
essential  for  shareholder  evaluation  of 
the  transaction  (including  information 
relating  to  the  value  and  kind  of 
consideration  and  the  rights  of 
dissenting  shareholders)  and  (ii)  a 
statement  of  additional  information  to 
be  available  upon  request  at  no  charge 
to  shareholders?  This  would  be  similar 
in  concept  to  the  new  prospectus 
requirements  for  mutual  funds  recently 
adopted  by  the  SEC.  See  Securities  Act 
Release  No.  33-«479.  48  FR  22864  (Aug. 
19, 1983). 

IV.  Special  Studies 

A.  Competition 

As  required  by  section  23(a)(2)  of  the 
Exchange  Act.  15  U.S.C.  78w(a)(2),  the 
SEC  has  specifically  considered  the 
impact  which  the  proposed  amendments 
would  have  on  competition  and 
concluded  that  they  imposed  no 
significant  burden  on  competition.  In 
any  event  the  SEC  determined  that  any 
possible  burden  would  be  outweighed 
by  the  benefits  of  the  amendments  to 
investors  and  registrants.  The  Office 
believes  the  amendments  would  have  no 
effect  upon  competition.  However,  the 
Office  requests  comments  concerning 
any  impact  these  amendments  may  have 
upon  competition. 

B.  Alternatives  Considered 
Section  12(i)  of  the  Act  requires  the 

Office  to  issue  regulations  substantially 

Merger.  Consolidation,  or  Purchase  of  Assets  and 
Assumptioa  of  Uabiiities  (All  Hereinafter  Referred 


similar  to  those  of  the  SEC  or  publish  its 
reasons  for  not  doing  so.  Except  as 
previously  indicated,  the  Office  has  no 
reason  to  believe  that  these  proposed 
regulations  should  not  be  appUcable  to 
banks.  Therefore,  it  is  proposing  the 
amendments. 

C.  Regulatory  Impact  Analysis  / 

The  overall  impact  of  the  changes 
being  proposed  is  burden  reducing 
rather  than  burden  imposing.  Therefore 
a  regulatory  impact  analysis  is  not 
required.  The  Office  is  considering,  and 
requesting  comments  on.  a  flexible 
regulatory  approach  which  would 
exempt  small  pubhcly-held  banks  from 
the  registration  requirements  of  the  Act 
or  permit  such  banks  to  deregister,  as 
the  case  may  be.  However,  the  Office 
also  recognizes  that  investors  in  small 
banks  generally  have  the  need  for  the 
same  quality  information  provided  for 
investors  in  large  banks.  Therefore,  the 
Office  deems  it  appropriate  to  consider 
the  public  comments  on  this  issue  before 
proposing  specific  rule  amendments.  It 
is  also  requesting  comments  on  a  more 
flexible  regulatory  approach  to  proxy 
and  information  disclosure  requirements 
relating  to  merger  transactions  involving 
national  banks.  The  Office  also  requests 
comments  as  to  whether  the  proposals 
published  today  would  impose 
increased  costs  or  other  burdens  which 
are  not  outweighed  by  the  benefits 
provided  to  the  banks,  investors  and  the 
public.  The  Office  specifically  requests 
information  &x)m  banks  concerning 
projected  start-up  costs  and  continuing 
costs.  To  the  extent  feasible,  these 
estimates  should  be  allocated  among  the 
various  new  areas  of  regulation. 

D.  Regulatory  Flexibility  Act 

The  Secretary  of  the  Treasury  has 
certified  that  the  proposal,  if  issued, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
banks  or  other  entities. 

List  of  Subjects  in  12  CFR  Part  11 

National  banks.  Securities  disclosure 
rules.         ' 

Proposal  of  Amendments 

PART  11— SECURITIES  EXCHANGE 
ACT  DISCLOSURE  RULES 

Set  forth  below  is  the  proposed  new 
format  of  Part  11  which  cross-references 
the  old  sections  with  the  proposed  new 
sections. 


to  as  "Mergers  "  Unless  Otherwise  Specifically 
Designated)  Pursuant  to  12  U.S.C  ilSa.  12  U.S.C. 
18281c).  and  12  if.SC.  181). 
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Latnlrty  tor  torw»cf  tootong  lUmiieiiB 

Falsification  of  accoontmB  recortl* 

Banks   representations   m 

reports  and  Oocumenti 
Notice  ol  adKXJicatior 


connection  wtth  the  preparation  ol  reqund 


11  1 

11.2 _ 

113(a) - 

113(b) 

11.3te)<lH7)„ 
li.3(eMf)  — 


11.3W>.. 


11.101. 

ii.iec 

11.108. 

11  104 

11  105  ntttiducKxy  mt.  (aHtf- 
11  l06<aHe>. 
11  107 
11.106. 

111*09. 


Subpait 


Requirernent  of  registration  statement  under  Seckon  12  of  Eichange  Act 

Registration  of  securities  of  successor  bar* 

Registration  effective  as  to  class  or  sanet ~Z Z 

Acceleration  of  effectiveness  of  registration  ."Z 

Excfiange  certification  '"  J_ 

Wtien  securities  are  deemed  to  tie  registered 

Deregstralion 

Notification  of  national  securities  association* 


Form  tor  registration  of  securities  of  a  bank  undar  section  12(b)  a  aaction 

12(g)  of  the  Exchange  Act  (Form  F-i) 
Fomi  tor  registration  of  additional  class  of  sacmties  of  a  bank  undar 
_Section  12(b)  or  Section  12(a)  o"  the  Eicftange  Act  (Form  F-10) 


11  4(a)(iH3) 

ll*(aM) 

114(b) 

114(c) 

114(d)(1K7). 

114(x) _. 

11  4(y)(1H3)... 


11  41.. 
11  46.. 


ll.20llaKlH3». 
11 .202(a)  and  (b) 
11J03. 
11.204, 

1l.20S(aHa>' 

11.206. 

1l.207laHc). 
11  208 
11.2S0. 

11^1. 


Subpan  C— Annual  and  0««ar  Bw*  Rayorta 


Requirement  of  annual  reports  and  annual  reports  ol  praoecessors.. 

Exception  from  requirement  for  annual  report 

Current  reports -...-_______.___.__ 

Ouarlarty  reports 

Form  for  annual  report  of  bank  (Form  F-2) 

Form  tor  ourark  report  of  a  bank  (Form  F-3) Z. 

Form  tor  quarterty  report  ol  bank  (Form  F-4) _ 


114(e) i.. 

11.4<f> 

ii.«(gKi) 

11.4<tt) 

11.4S_ 

11  43 _ 

11.44 


11  301(a)  and  (b) 

njoz 

11303(aHg> 
11.304M,  [(btaddwn 

11  390 

11391. 
11J92. 


•libpat  O— TranaaeOena  by  OarHlii 


Requiremeni  of  acquisition  statements  pursuant  to  section  13(d)  or  section 

13(g)  of  the  Exchange  Act 

Amendments  to  acquisition  statements _ _ 

Determmabon  of  beneAoal  ownersh* _______„ 

Disclaimer  of  beneficial  o»mer»hip """"""" 

AcquBrtwn  of  sacuntie* ]" 

Exemption  of  certain  acquisition* ."Z Zl." 

Reports   of   directora,   officer*   and   prtndpal    rockhoWers   pursuant   to 

Section  16(a)  of  the  Exchange  Act 
Exemption  of  certain  tranaaction*  from  Seclioo  16(b)  of  the  Exchange  Act 
Exemption  of  certain  aacuntias  from  Section  I6(c>  ol  the  Exchange  Act 
Acquisition  statement  to  be  Ned  under  Section  13(d)  ol  (he  Exchange  Art  , 
Short  lonn  acquaition/ownersh<>  statement  filed  under  Section   13(d)  or 

Section  13(g)  of  the  Exchange  Act  (Form  F-iiA). 
Initial   Statement  of  beneficial  ownership  of  equity  seountles  filed  under 

Section  16(a)  of  the  Exchange  Act  (Fomi  F-7) 
Statement  of  change*  m  beneficial  ownership  of  equly  securities  to 
__StedunaBr  Section  16(a)  ol  the  Exchange  Act  (Form  F-8) 


1 1  4(g)(ZHi)-(v) .. 


114(g)(3)  „_ 

1 1  4(9M4XiHw). 

114(gK5) 

11  4(g«6)«  and  («) _  .._ _. 

11  4(g)fr)  introductory  laxL  (iH«0.. 
1 1  6(a)-(i) 


1 1  eikH*) 
ll6(t)Hv)_ 
11.47 

11  46   


11  61 . 


be  I  11.1 


11  40i(aHa>. 

11  402 
li4<»(aH«. 

11  404 

1 1  405(a)  and  (b) 

1 1  406  nkoductory  text,  (#-(0 

ii4iO(a)-<D. 

ii4ii(aMi). 
1i4i2(aHc*. 
11480. 
11.481. 

II^MC 

11.480. 


Requirement  of  proxy /information  statement 

Exceptions 

Annual  repcyl  to  secunty  holder*  to  accompany  statements.. 

Requirements  as  to  proxy 

PresentatKKi  of  information  m  statement ; 

Material  required  to  be  filed        

Maikng  communications  tor  secunty  hotoers 

Proposal*  of  secunly  holder* ~, 

False  or  misleading  statements   „ _____ 

Prohibition  of  cert*n  sokcitations . 

Special  provisions  appkcable  to  election  contest* 

SolioUtion  poor  to  furmshmg  required  proxy  sutemeni 

Form  lor  proxy  statement  (Form  F-5)    _ 

[Reserved] _]___ 

Form  lor  statement  in  election  contests  (Fomi  F-6) 


11  5(a)  1st  sentence  2r«  arxl  3rd  sentences  remainder 
11  6(b)  introductory  text,  CHS) 

11  5(c)    _ 

11  5(d)(lM6) 

1 1  5<e«i  H5) 

11  5(f)(1Hi0) 


11.5(8)  kHTOductory  MM.  (1)-0).. 

11.S(k) 

115(h) 


11  5(i)  introductory  taxi.  (1)  and  (2).. 

1 1  .SliX  1  H»)—— 

11.6K«(1|  and  (2) 

11.61 


11.62. 


11  501(a).  (b).  (c) 

1 1  502  mtroduGtory  ml  (aHei 

11  503 


.  n  50*(aH«) 

li.505(aH«>.cma<*iad: 

11  506(a)-(i) 

1 1  507  introductory  laxt.  (a)-(c) 
,.   11508 

11.508(a).  ((W  added] 

11  510  ntroductory  text,  (a)  vio  (b) 

il8ll|BHh) 

11  S  12(a)  and  (b). 

iijsa 

11.581. 
11.98C 


Subpwl  F— Tender  OTtara 


Scope  and  definitions  appkcabi*  to  Subpart  F  ("Tend»  Offer  Reguta- 
tions") 

Commencement  of  a  tender  offer 

Fikng  and  transmsaion  of  tender  offer  statement. 
Ossemmation  of  certain  lander  offer* 


Disaemnatnn  of  aacurity  poiiinn  kskngi  and  related  maRar«_. 

Dactoeure  requramenl*  with  raapect  to  tender  oiler* 

Addrtional  withdrawal  ng»n* 

Pro  rata  nghta _ _ 

Solicrtation/racommeodation  aialement*  with  raapecf  10 
offer  stalamenta 

Unlawful  tender  olter  pracbca* 

Poekion  ol  HJbiecl  bank  wuh  respect  to  a  lender  olfar 

naamcttoo*  on  con»ol  paraoni _.. 


115(I»(1H2*- 

11  5(IK3M6).  (14). 

11  S(1K7H9) — 

11  S(1)(10H1Z) 

11i(mX1H7)  

li.5(m)(8Hi2)  ...~ 

ii.5<n)(iH4) 

liA(n)(S) 

li6(n)»Hii)  — 


ii.S(o)(iM<) 
1l.£(oM5)  and 
1 1.5(1  Ml  3).... 


m~ 


11.801 

1 1  602laHe). 
liea3(aHc) 

ii,eo4(aHc). 
ii605(aHa>- 

11.806(aHa). 
ii.eo7(aHd). 
11.808 

ii.eo»uH«) 

1l6lO(aXlH4) 

lieii(aKlH3)andM 

1 1  620  Mrodudory  laM.  M  vid  M 
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Ok)  secwyi  Nos 


Crttngm  n  rnaifortif  ol  iSmMrt 

Tandar  oMw  MMwnam  to  b*  Mad  pursuant  to  taction  t4(d)<1)  o(  Vw 

Exchvga  Act  (Form  F-13) 
nacoownei  lOitnn/  KkcMalnr  nataman*  to  ba  Mad  punuant  to  lection 

14<dX«)  o«  the  Excnange  Act  (Form  F-i2) 


11.5(p),... 
11.64....*... 

11.53........ 


^4aw  section  No* 


11.6301 
11.6001 

11.001. 


Subpart  0—Haqu<ramafrt»  Concerning  Raglatrabon  and  Reporting 


General 


Scope  o<  Sobiect 

Title  o<  secuntias  

Supplemental  niormation 

Inlerpretation  of  raqurementi 


Forrnal  Requrements 

Requirements  as  to  proper  form     

Number  o(  copies,  signatures.  b«y*og ..„ 

Requrements  as  to  paper  pnrtmg  and  language 

Preparation  o«  statement  or  report __™.____ 

Rider — nsen  

Amendments 

General  Requroments  at  to  Contanit 

Additional  nlormation  .  ,,, 

Intormabon  unluxMm  or  not  available . 

Osdaimer  o(  control 


Incorporation  by  relerance  and  summanat  or  outlines  o<  documentt 

Notification  o(  nabkty  to  file  timely  innuat  or  quarterty  repon  or  portions 
Ihareol 

ExhtoMt 

AdcMontf  exMMs 

Omasioo  o<  sU>aiantia»y  idanticti  documentt  .r™I._JI.IZ!_.~.~l."!!"Z 
Incorporation  of  exti<xts  by  reference 


11.4(v)  *troductWY  test  CHS). 


11.4<w)  titroductofy  text.  ^^H*) 


11  4(qMlH3).. 
11.4(rM!H4)...- 

11.4(S).., „ 

11.4<0...-. _ 

11.4<u)... 


11-«(i) _.. 

11  ♦(])  »*oductory  text  (IHZ)- 

M4<k)  _ 

11  4(/MiH3).  (m) 

'  1  «(PI 


114(n)... 

1l.4<oKiH4). 


11.701. 

11  702  introductory  text  (a)-(c) 

11  703 

1 1  704  introductory  text,  (aHd) 


11710 

11  71l(aHc). 

11  7i2(a)-<d). 

11  713 
11  714 
11.715. 


11  720 

11  721  introductory  text  (aHb). 

11  722. 

11  723(«H<1> 

11.724. 


11.730 

11  731 

11  732(aH<fl 


SiApart  H— Content  of  MonHnanclal  Otatenieiila  and  Raporta 


General    

Oeacnpnon  ol  business 

Description  of  property 

PendKig  legal  procaadngs . 


.  11  41  Iteni  3.  11  42  Item  3.  11  51  Item  l4(bKl) 

11  041  iiam  5.  11  51  Item  14(bMl) 

1141   Item  7    11*2  Item  5.  1144  Item  1,  11,51  Item 
6<d). 


SecuTtws  of  the  8«ik 

Market  pnce  of  and  dividends  on  me  bank's  common  equity  and  ralatad     11  41  item  17   ii  5i  item  14(c) 

stock/wider  matters.  ^       

Descnplion  of  bank's  secuntes „,..  


Finanaal  Information 


Selected  financial  Data 


11.4!  itatns  13-iS,  11  4«  Item*  1-3.. 


ii.8oa 

11.811. 

11.811 
11.813. 


— .  11.821. 
UJKO. 


11  831. 


11  41  ttatn  4.  Instr   1  and  2,  11  42  Item  4,  Instr   1  8  2, 
11  51  Kern  I4(bl(5|  wid  mstr  1 

11  51  lta«i  l4(bM8) ^  11.832. 

11.039 

11.034 


,  11  7(c)(i0>(vi).. 


Supplementary  Ikiancial  Information 

M^^sgemtnt's  dacussan  and  analysa  of  financial  co^dHton  M  1^^  of     n  41  Itaai  4  matr  3.  11  42  Item  4.  Inetr.3 ....... 

^>sagreemen«s  Mtti  accounfants  on  accounting  and  financial  disctosura 

Management  and  Certain  Secunty  Matlera 

l>ector»  and  axacuMwa  officers. 

Excxkie  compel  laalion _ . "" 

Rnnc^ial  tacuKy  holdan "~ZIZ. ."" 

Certam  ralaHonimw  and  raMad  transactnna ."""".  .  "  .- ~ 

Ex!** 


Mncellaneout 


Recant  salea  of  aecwUea  ... 
IndemnAcation  of  directms. . 


11  41  Item  8.  11  42  Item  11    n  51  Item  6(d).  (fHO 

11,41  Itetns  10  and  11.  11  51  Item  7(aHc) 

11  41  Item  12.  11  43  Item  1.  11  51  Item  5<d).  (e),  (f),  (g) .. 

11  41  Itean  10.  11  51  Itema  eiei  and  7{d).  (e| 

11  41  Item  19.  11  42  Item  13    n  43  Item  7    ti  44  Item 
8 


11  41  itatn  18 

11  41  iteir  9 


11.841. 
11.842 
11843 

11.844. 
11  861 


11.871. 
11.872. 


Oubpart  l-flnanclal  Statement  Requltamaim 


Vanftcalnn  of  Financial  Statements 


General  rUea  . 

OofilNlNJIlS 


Opmona  to  be  expresaed  by  pnncpal  accounting  officer  and  internai 
audHor 

ExaiTwialion  by  ndependent  accounts „ 

General  Instnjctiona  as  to  Financial  Statement 

verification  requrement 


Consoidaled  finanoai  statements  . 


117(b)(1>.. 

117(b)(2)"" 
11.7(b)(3).. 


Anafysa  of  changes  m  equrty  capital _ 

Age   of   Imanaal    statements    at   mailing    data   of   pr<iiy''or'  miomition     11  51  Item  15 
statement 

inatnictions  to  ncome  statement  requrements 

Financial  statements  of  business  acqursd  or  to  be  acqured. !!"!!""  ." 
Seperate  statements  of  unconeolidaled  subSKtwies  and  other  persona 

imenm  financial  statements     

Fikng  of  other  statements  m  certan  cases 

Schedules  to  be  filed " 


11.41    and    1 1  42— Instructions    as    to    Financial    State- 
ments 

1  11  7(1)    r  41    and   • '  42— in8t^jc;ions   as  to   financial 

statements 

11  7(e) 


R«ies  of  General  Appiicalion 
Pnnapies  of  financial  reportng   „.._ „.... 


11.900. 
11.001. 
11.802 

11.003. 


11  910 
11  911. 


11.912 
11.913 


11.41  and  1 1  42— Instructions  as  to  financial  stataments 

11  41  and  11  51— Instructions  as  tc  financial  state'-nerts   ;  ll  915. 

1141  and  1 1  42- Instructions  as  to  financial  statements  i  '.  1  916 

11  51  Item  15  ._ 11917 

11.41  and  11  42—instructions  as  to  financial  statements      11918 
''■'IB)    -■  - ,  11919 


11  914 


,J  11.7(a),  11  71  general  ir-smxiions  
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RequrwT)»nts  as  lo  torm  

Itam*  not  maMnal  ..._ 

t»i«pplic«ble  captions  and  omiasion  o* 

(tataments 
AdcWional  information 


unraqured  or  >ni«)plicabi«  Itntnom 


R««x)i«reO  evidancw  o<  mdabtadnMt .. 
Forwgn  i 


Gen«ra)  nolM  lo  linanoal  stalanwita 

Pnnoples  <j»  conaoManon  or  comttnaSon.. 


Financial  Statamani  Formats 


G«narsii  Instructiont. 
Balance  snaet 
Stalerneni  o<  mcoma . 

Schedules     


Pro  Forma  Flnaoaal  Intormalcn 

Presentation  requirements __. 

Preparation  requirements 


Presemation  of  financial  forecast 

All   reierences  «Mttwi  the  text   to  Pvt 


are  renumberad  appropnataty. 


Otd  section  No* 

11  ?(CM1) 

1 1  7(c)(2) 

11  7(c)<3> 

11  rtcM«)    

1 1  7(c»(5H7) 

11  rim) '"".  !"i;;zi 

11  7(c)(»l  and  (10) 

11  7«fl 


New  sacson  Noft 


11.71 

11.71A.. 
11.71B.. 
11.71C.. 
11.71D„ 
11.71€- 


For  the  reagons  set  forth  in  the 
preamble,  it  is  proposed  that  the 
following  additional  amendments  be 
made  to  12  CFR  Part  11  as  follows: 

1.  The  authority  citation  for  Part  11 
reads  as  follows: 

Authority:  15  U.S.C  76J.  78m.  78n,  78p,  78w; 
12  U.S.C.  1  et  seq. 

2.  By  revising  the  table  of  contents  as 
follows: 

PART  11— SECURITIES  EXCHANGE 
ACT  DISCLOSURE  RULES 

Subpart  A— G«n*ral  ProvWons 

n  101     Scope  of  part 

11.102  Definitions. 

11.103  Filing  of  material  with  the 
Comptroller  of  the  Currency. 

11.104  Inspection. 

11.105  Nondisclosure  of  certain  information 
filed. 

11106    Liability  for  forward  looking 
itatements. 

11.107  Falsification  of  accounting  record*. 

11.108  Bank's  representations  in  connection 
with  the  preparation  of  required  reports 
and  documents. 

11.109  Notice  of  adjudication. 

Subpart  B—Ragiatration 

11.201    Requirement  of  registration 
statement  under  Section  12  of  the 
Exchange  Act. 

11  202     Registration  of  securities  of  successor 
bank. 

11.203  Registration  effective  as  to  class  or 
series. 

11.204  Acceleration  of  effectiveness  of 
registration. 

11.205  Exchange  certification. 

11.206  When  securities  are  deemed  to  be 
registered. 

11.207  Deregistration. 

11.206    Notification  of  national  securities 
associations. 


Forms 

Sec, 

11.290  Form  for  registration  of  securities  of 
a  bunk  under  section  12(b)  or  section 
12(g)  of  the  Exchange  Act  (Form  F-1). 

11.291  Form  for  registration  of  additional 
class  of  securities  of  a  bank  under 
Section  12(b)  or  Section  12(g]  of  the 
Exchange  Act  (Form  F-10). 

Subpart  C— Annual  and  Ottwr  Bank  Raports 

11.301     Requirement  of  annual  reports  and 
annual  reports  of  predecessors. 

11302  Exception  from  requirement  for 
annual  report. 

11303  Current  reports. 

11.304  Quarterly  reports. 

11.305  Notification  to  national  securities 
associations. 

Forms 

11  390    Form  for  annual  report  of  bank  (Fonn 

F-2). 
11  391     Form  for  current  report  of  a  bank 

(Form  F-3). 
11.392    Form  for  quarterly  report  of  bank 

(Form  F-4). 

Subpart  I^Tranaacttona  by  Certain 
SbarahoMara 

11401    Requirement  of  acquisition 

statements  pursuant  to  section  13(d)  or 
section  13(g)  of  the  Exchange  Act 

11.402  Amendments  to  acquisition 
statements. 

11.403  Determination  of  beneficial  owner 

11.404  Disclaimer  of  t>eneficiBl  ownership. 

11.405  Acquisition  of  securities. 

11.406  Exemption  of  certain  acquisitions. 

11.410  Reports  of  directors,  officers  and 
principal  stockholders  pursuant  to 
Section  16(a)  of  the  Exchange  Act. 

11.411  Exemption  of  certain  transactions 
from  Section  16(b)  of  the  Exchange  Act. 

11.412  Exemption  of  certain  securities  from 
Section  16(c)  of  the  Exchange  Act. 

Forms 

11  490     Acquisition  statement  to  be  filed 
under  Section  13(d)rof  the  Exchange  Act 
(Form  F-11). 

11.491     Short  form  acquisition/ownership 
statement  filed  under  Section  13(d)  or 


11S21 
11.822. 
ILMIl 

11924 


iijas. 
iijaa 
ii.ai7. 
ii.8ia 
iLBia. 


iisaa. 
ii4ni. 

1193C. 
(Ramovedl 

11  933 
[BerTKwedl 


11.040. 
11.»«1. 
11.942 


Sec. 

Section  13(g)  of  the  Exchange  Act  (Form 

F-llA), 
11  492     Initial  statement  of  beneficial 

ownership  of  equity  securities  filed  under 

Section  16(a)  of  the  Exchange  Act  (Form 

F-7). 
n  493    Statement  of  changes  in  beneficial 

ownership  of  equity  securities  to  be  filed 

under  Section  16(a)  of  the  Exchange  Act 

(Form  F-8), 

Subpart  E— Sharabotdar  MaaMwga 

11501     Requirement  of  proxy/infonnatton 

stateroenL 
11.502     Exceptions. 
11  503    Aimual  report  to  security  holders  lo 

accompany  statements. 

11.504  Requirements  as  to  proxy. 

11.505  Presentation  of  information  in 
statement. 

11.506  Material  required  to  be  filed. 

11.507  Mailing  communications  for  security 
holders. 

11.508  Proposals  of  security  holders. 

11.509  False  or  misleading  statements. 

11.510  Prohibition  of  certain  solicitations. 

11.511  Special  provisions  applicable  to 
election  contests. 

Forms 

11.590  Form  for  proxy  and  information 
statement  (Form  F-5). 

11.591  Form  for  statement  in  election 
contests  (Form  F-6). 

Subpart  F— Tandar  Offara 

11  601     Scope  and  definitions  applicable  to 
Subpart  F  ("Tender  Offer  Regulations"). 

11.602  Date  of  commencement  of  a  tender 
offer. 

11.603  Filing  and  transmission  of  tender 
offer  statement 

11.604  Dissemination  of  certain  tender 
offers. 

11  605    Dissemination  of  security  position 

listings. 
11606    Disclosure  requirements  with  respect 

to  lender  offers. 
11  607     Additional  withdrawal  rights 
11.808    Pro  rats  rights. 
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Cap 

11.609  Solicitation/recommendHtion 
statements  with  respect  to  certain  tender 
offer  statements. 

11.610  Unlawful  tender  offer  practices 

11.611  Position  of  subject  bank  with  respect 
to  a  tender  offer. 

11.6C0    Restrictions  on  control  persons. 
11.630    Changes  in  maiorily  of  directors, 

Forms 

11.690    Tender  offer  stdlement  lo  be  filed 
pursuant  to  section  14(d)(1)  of  the 
Exchange  Act  (Form  F-13) 

U  691     Recommendation/solicitation 

statement  to  be  filed  pursuant  to  section 
14(d)(4)  of  the  Exchange  Act  (Form  F-12). 

Subpart  G — Requirements  Concerning 
Registration  and  Reporting 

General 

11.701  Scope  of  subject. 

11.702  Title  of  securities. 

11.703  Supplemental  information. 

11.704  Interpretation  of  requirements. 

Formal  Requiiements 

11.710  Requirements  as  to  proper  form. 

11.711  Number  of  copies;  signatures: 
binding. 

11  712    Requirements  as  to  paper  printing 
and  language. 

11.713  Preparation  of  statement  or  report. 

11.714  Rider— inserts. 

11.715  Amendments. 

General  Requiiemeot  as  to  Contents 

11.720  Additional  information. 

1 1.721  Information  unknown  or  not 
available. 

1 1 .722  Disclaimer  of  control. 

11.723  Incorporation  by  reference. 

11.724  Notification  of  inability  to  file  timely 
annual  or  quarterly  report  or  portions 
thereof. 

E.\hibtts 

11.730  Additional  exhibits. 

11.731  Omission  of  substantially  identical 
documents. 

11.732  Incorporation  of  exhibits  by 
reference. 

Subpart  H— Content  of  Nonfinancial 
Stataments  and  Reports 

General 

11.800    General. 
Business 

11.811  Description  of  business. 

11.812  Description  of  property. 

11.813  Legal  proceedings. 

Securities  of  the  Bank 

11.821  Market  price  of  and  dividends  on  the 
bank's  common  equity  and  related  stock 
holder  matters. 

11.822  Description  of  bank's  securities. 

Financial  Information 

11.831  Selected  financial  data. 

11.832  Supplementary  financial  information. 

11.833  Management's  discussion  and 
analysis  of  financial  condition  and 
results  of  operations. 

11.834  Disagreements  with  accountants  on 
accounting  and  financial  disclosure. 


Sec. 

11835    Changes  in  Banks  Certifying 

Accountant 

Management  aad  Certain  Security  Holders 

11.841  Directors  and  executive  officers. 

11.842  Executive  compensation, 

11.843  Security  ownership  of  certain 
beneficial  owners  and  management. 

11.844  Certain  relationships  and  related 
transactions. 

Exhibits 

11.861     Exhibits. 
Miscellaneous 

11.871  Recent  sales  of  securities. 

11.872  Indemnification  of  directors  and 
officers. 

Subpart  I— Financial  Statement 
Requirements 

Verification  of  Financial  Statements 

11.900  General  rules. 

11.901  Opinions  to  be  expressed  by 
principal  accounting  officer  and  internal 
auditor. 

11.902  Examination  by  independent  public 
accountants. 

General  Instructions  as  to  Financial 
Statements 

11.910  Verification  requirement. 

11.911  Consolid.jted  financial  statements. 

11.912  Analysis  of  changes  in  equity  capital. 

11.913  Age  of  financial  statements  at 
mailing  date  of  proxy  statement. 

11.914  Instructions  to  income  statement 
requirements. 

11.915  Financial  statements  of  businesses 
acquired  or  to  be  acquired. 

11.918    Separate  statements  of 

unconsolidated  subsidiaries  and  other 
persons. 

11.917  Interim  financial  statements. 

11.918  Filing  of  other  statements  in  certain 
cases. 

11.919  Schedules  to  be  filed. 

Rules  of  General  Application 

11.920  Principles  of  financial  reporting. 

11.921  Requirements  as  to  form. 

11.922  Items  not  material. 

11.923  Inapplicable  captions  and  omission 
of  unrequired  or  inapplicable  financial 
statements. 

11.924  Additional  information. 

11.925  Reacquired  evidences  of 
indebtedness. 

11.926  Foreign  activities. 

11.927  Foreign  currencies. 

11.928  Leased  assets  and  lease 
commitments. 

11.929  General  notes  to  financial 
statements. 

Fmancial  Statement  Formats 

11.930  General  Instructions. 

11.931  Balance  Sheet. 

11.932  Statement  of  income. 

11.933  Schedules. 

Pro  Forma  Rnancial  Information 

11.940  Presentation  requirements. 

11.941  Preparation  requirements. 

11.942  Presentation  of  financial  forecast. 


3.  By  revising  }  11102  (k).  (o)  and  (dd). 
and  adding  5  11.102  (hh).  (ii),  and  [jj).  to 
read  as  follows: 

§11.102    Definitions. 


(k)  Immediate  family.  The  term 
"immediate  family"  means  a  person's 
spouse;  parents;  children;  siblings; 
mothers  and  fathers-in-law;  sons  and 
daughters-in-law:  and  brothers  and 
sisters-in-law. 


(ol  Officer  or  executive  officer.  The 
term  "officer"  or  "executive  officer" 
means.  .  .  . 
♦        *        •        •         ft 

(dd)  Verified.  The  term  "veriried." 
when  used  with  respect  to  financial 
statements,  means  either  (1)  certified  by 
an  independent  public  accountant  or  an 
independent  certified  public  accountant, 
or  (2)  signed  in  accordance  with  S  11.603 
by  the  person  principally  responsible  for 
the  accounting  records  of  the  bank  (the 
"principal  accounting  officer")  and  by 
the  person  principally  responsible  for 
the  audit  procedures  of  the  bank  (the 
"auditor");  except  that  the  term 
"verified"  shall  mean  certified  by  an 
independent  public  accountant  or 
independent  certified  public  accountant 
in  any  case  in  which  the  Comptroller  of 
the  Currency  so  informs  the  bank 
concerned,  in  writing,  at  least  90  days 
prior  to  the  end  of  the  fiscal  year  to 
which  the  financial  statements  will 
relate,  or  if  financial  statements  for  the 
most  recent  fiscal  year  have  been 
examined  and  reported  on  by  an 
independent  accountant. 
ft         *         •         •         • 

(hh)  Related  parties.  The  term 
"related  parties"  means  the  bank;  its 
affiliates;  principal  owners, 
management,  and  members  of  their 
immediate  families;  and  any  other  party 
with  which  the  reporting  entity  may  deal 
when  one  party  has  the  ability  to 
prevent  the  other  from  fully  pursuing  its 
own  separate  management  or  operating 
policies.  Related  parties  also  exist  when 
another  entity  has  the  ability  to  prevent 
transacting  parties  from  fully  pursuing 
their  own  separate  management  or 
operating  policies  or  when  another 
entity  has  an  ownership  interest  in  one 
of  the  transacting  parties  and  the  ability 
to  prevent  one  or  more  of  the  transacting 
parties  from  fully  pursuing  Its  own 
separate  interests.  For  purposes  of  this 
definition,  the  term — 

(1)  "Principal  owner"  means  either 
owner(s)  of  record  or  known  beneficial 
owner(s)  of  more  than  10%  of  the  voting 
interests  of  the  reporting  entity,  and 
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(2)  "Management"  means  any 
person(s)  having  responsibility  for 
achieving  the  objectives  of  the 
organization  and  the  concomitant 
authority  to  establish  the  policies  and  to 
make  the  decisions  by  which  such 
objectives  are  to  be  pursued. 

(ii)  Significant  subsidiary.  The  term 
"significant  subsidiary"  means  a 
subsidiary  meeting  any  of  the  following 
conditions: 

(1)  The  investments  in  the  subsidiary 
by  the  bank  plus  the  bank's  proportion 
of  the  investments  in  such  subsidiary  by 
the  bank's  other  subsidiaries,  if  any. 
exceed  10  percent  of  the  equity  capital 
accounts  of  the  bank.  "Investments" 
refers  to  the  amount  carried  on  the 
books  of  the  bank  and  other  subsidiaries 
or  the  amount  equivalent  to  the  bank  s 
proportionate  share  in  the  equity  capital 
accounts  of  the  subsidiary,  whichever  is 
greater.  For  purposes  of  determining 
whether  financial  statements  of  a 
business  acquired  or  to  be  acquired  in  a 
business  combination  accounted  for  as  a 
pooling  of  interests  are  required 
pursuant  to  §  11.915,  this  condition  is 
also  met  when  the  number  of  common 
shares  exchanged  by  the  bank  exceeds 
10  percent  of  its  total  common  shares 
outstanding  at  the  date  the  com.bmation 
is  initiated: 

(2)  The  parent's  and  its  other 
subsidiaries'  proportionate  share  of  the 
total  assets  (after  intercompany 
eliminations)  of  the  subsidiary  exceeds 
10  percent  of  the  total  assets  of  the 
parent  and  its  subsidaries  consolidated 
as  of  the  end  of  the  most  recently 
completed  fiscal  year; 

(3)  The  parent's  and  its  other 
subsidiaries'  equity  in  the  income  of  the 
subsidiary  before  income  taxes  exceeds 
10  percent  of  the  income  before  taxes  of 
the  parent  and  its  consolidated 
subsidiaries;  or 

(4)  The  subsidiary  is  the  parent  of  one 
or  more  subsidiaries  and.  together  with 
such  subsidiaries,  when  considered  in 
the  aggregate,  constitutes  a  significant 
subsidiary. 

Computational  note: 

For  purposes  of  making  the  prescribed 
income  test  the  following  guidance  should  be 
applied; 

1.  When  a  loss  has  been  incurred  by  either 
the  parent  and  its  sijbsidiaries  consolidated 
or  the  tested  subsidiary,  but  not  both,  the 
equity  in  the  income  or  loss  of  the  tested 
subsidiary  should  be  excluded  from  the 
income  of  the  parent  and  its  subsidiaries 
consolidated  for  purposes  of  the  computation. 

2.  If  income  of  the  parent  and  its 
subsidiaries  consolidated  for  the  most  recent 
fiscal  year  is  at  least  10  percent  lower  than 
the  average  of  the  income  for  the  last  five 
fiscal  years,  such  average  income  should  be 
substituted  for  purposes  of  the  computation. 


Any  loss  years  should  be  omitted  for 
purposes  of  computaiing  average  income. 
•  *  •  •  • 

(jj)  Totally-held  subsidiary .  The  term 
"totally-held  subsidiary"  means  a 
subsidiary  (1)  substantially  all  of  whose 
outstanding  equity  securities  are  owned 
by  its  parent  and/or  the  parent's  other 
totally-held  subsidiaries:  and  (2)  which 
is  not  indebted  to  any  person  other  than 
its  parent  and/or  the  parent's  other 
totally-held  subsidiaries,  in  an  amount 
which  is  material  in  relation  to  the 
particular  subsidiary,  excepting 
indebtedness  incurred  in  the  ordinary 
course  of  business  Vvhich  is  not  overdue 
and  which  matures  within  one  year  from 
the  date  of  its  creation,  whether 
evidenced  by  securities  or  not,  provided 
that  indebtedness  of  a  subsidiary  which 
is  secured  by  its  parent  by  guarantee, 
pledge,  assignment  or  otherwise  is  to  be 
excluded. 

4.  By  revising  §  11.104  to  read  as 
follows: 

«»  11.104     Inspection, 

Except  as  pro\  ided  in  §  11.105,  all 
information  filed  regarding  a  security 
registered  with  the  Comptroller  will  be 
available  for  inspection  at  its  office  in 
Washington,  DC.  in  addition  copies  of 
the  registration  statement  and  reports 
required  by  Subparts  B  and  C  of  this 
part  (exclusive  of  exhibits),  the 
statements  required  by  §  11  501.  and  the 
annual  reports  to  security  holders 
required  by  §  11  503,  will  be  available 
for  inspection  at  the  District  Office  in 
the  district  in  which  the  bank  filing  the 
statements  or  reports  is  located. 

5.  By  revising  §  11  106  to  read  as 
follows: 

§  11 . 1 06    Liabiltty  for  forward-looking 
statements. 

(a)  A  statement  within  the  coverage  of 
paragraph  (b)  of  this  section  which  is 
made  by  or  on  behalf  of  a  bank,  or  by  an 
outside  reviewer  retained  by  the  bank, 
shall  be  deemed  not  to  be  a  fraudulent 
statement  (as  defined  in  paragraph  (d) 
of  this  section),  unless  it  is  shown  that 
such  statement  was  made  or  reaffirmed 
without  d  reasonable  basis  or  was 
disclosed  other  than  in  good  faith. 

(b)  This  section  applies  to — 

(1)  A  forward-looking  statement  (as 
defined  in  paragraph  (c)  of  this  section) 
made  in  a  document  filed  with  the 
Comptroller,  in  Part  I  of  a  quarterly 
report  on  Form  F-4,  or  in  an  annual 
report  to  shareholders  meeting  the 
requirements  of  §  11.501, 

(2)(i)  A  statement  reaffirming  the 
forward-looking  statement  referred  to  in 
paragraph  (b)(1)  of  this  section 
subsequent  to  the  date  the  document 


was  filed  or  the  annual  report  was  made 
publicly  available,  or 

(ii)  A  forward-looking  statement  made 
prior  to  the  date  the  document  was  filed 
or  the  date  the  annual  report  was  made 
publicly  a\ailable  within  a  reasonable 
time  after  the  making  of  such  forward- 
looking  statement,  or 

(iii)  Information  relating  to  the  effects 
of  "changing  prices  "  on  the  bank 
presented  voluntarily  or  pursuant  to 
section  S  11-833.  "Management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operations."  or 
§  1.832.  "Supplemental  financial 
information.'  if  disclosed  in  a  document 
filed  with  the  Comptroller  or  in  an 
annual  report  to  shareholders  meeting 
the  requirements  of  §  11.501. 

(c)  For  the  purpose  of  this  section  the 
term  forward  look.ng  statement "  shall 
mean  and  shall  be  limited  to: 

(1)  A  statement  containing  a 
projection  of  revenues,  income  (loss). 
earnings  (loss)  per  share,  capital 
expenditures,  dividends,  capital 
structure  or  other  financial  items: 

(2)  A  statement  of  management's 
plans  and  objectives  for  future 
opera'ions: 

(3)  A  statement  of  future  economic 
performance  contained  in  management's 
discussion  and  analysis  of  the  summary 
of  earnings;  or 

(4)  Disclosed  statements  of  the 
assumptions  underlying  or  relating  to 
any  of  the  statements  described  in 

5  11.106(c)  (1),  (2),  or  (3), 

(d)  For  the  purpose  of  this  section  the 
term  "fraudulent  statement"  shall  mean 
a  statement  which  is  an  untrue 
statement  of  a  material  fact,  a  statement 
false  or  misleading  with  respect  to  any 
material  fact,  an  omission  to  state  a 
material  fact  necessary  to  make  a 
statement  not  misleading,  or  which 
constitutes  the  employ^ment  of  a 
manipulative,  deceptive,  or  fraudulent 
device,  contrivance,  scheme, 
transaction,  act.  practice,  course  or 
business,  or  an  artifice  to  defraud,  as 
those  terms  are  used  in  the  Act  or  the 
regulations  issued  thereunder. 

(e)  Notwithstanding  any  of  the 
provisions  of  §  11.106(a}-(d)  this  section 
shall  apply  only  to  forward-looking 
statements  made  by  or  on  behalf  of  a 
bank  if.  at  the  time  such  statements  are 
made  or  reaffirmed,  the  bank  is  subject 
to  the  reporting  requirements  of  the  Act 
and  has  filed  its  most  recent  annual 
report  on  Form  F-2, 

6.  By  adding  §  11.107  to  read  as 
follows: 
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§11.107    FaWfication  of  accounting 


No  person  shall,  directly  or  indirectly, 
falsify  or  cause  to  be  falsified,  any  book, 
record  or  account  subject  to  section 
13(bM2)(A)  of  the  Securities  Exchange 
Act  of  1934. 

7.  By  adding  §  11.108  to  read  as 
follows: 

911.108    Bankt  rapre— ntattons  In 
connection  wWi  ttw  preparation  of  required 
reports  and  documenta. 

No  director  or  officer  of  a  bank  shall 
directly  or  indirectly  make  or  cause  to 
be  made  a  materially  false  or  misleading 
statement  to  an  accountant  or  omit  to 
state  or  cause  another  person  to  omit 
from  such  statement,  any  material  fact 
needed  to  make  statements  made,  in 
light  of  the  circumstances  under  which 
they  were  made,  not  misleading,  in 
connection  with — 

(a)  Any  audit  or  examination  of  the 
financial  statements  of  the  bank 
required  to  be  made  under  this  part  or 

(b)  The  preparation  or  filing  of  any 
document  or  report  required  to  be  filed 
with  the  Comptroller  of  the  Currency 
under  this  part. 

8.  By  revising  5  11.201  to  read  as 
follows: 

§  1 1^1    Raqutrament  of  registration 
atatement  under  Section  12  of  the 
Exchange  Act 

Securities  of  a  bank  shall  be 
registered  under  the  provisions  of  either 
section  12(b)  or  section  12(g)  of  the  Act 
by  filing  a  statement  in  conformity  with 
the  requirements  of  Form  F-1  (or  Form 
F-10,  in  the  case  of  registration  of  an 
additional  class  of  securities)  within  the 
period  of  time  specified  in  the  Act.  No 
registration  shall  be  required  under  the 
provisions  of  section  12(b)  or  section 
12(g)  of  the  Act  of  any  warrant  or 
certificate  evidencing  a  right  to 
subscribe  to  or  otherwise  acquire  a 
security  of  a  bank  if  such  warrant  or 
certificate  by  its  terms  expires  within  90 
days  after  the  issuance  thereof. 

9.  By  revising  §  11.207(b)  to  read  as 
follows: 

911.207    Deregiatration. 
•        •         •        •        « 

(b)  The  registration  of  any  class  of 
security  of  a  registrant  bank  which  is 
registered  pursuant  to  section  12(g)  of 
the  Act  shall  be  terminated  in 
accordance  with  the  provisions  of 
section  12(g)(4)  of  the  Act,  upon 
certification  by  the  bank  to  the 
Comptroller  that  the  number  of  record 
holders  of  such'class  of  security  has 
falleii  below  300.  Termination  of 
registration  shall  take  effect  ninety  days, 
or  such  shorter  period  as  the 


Comptroller  may  determine,  after  the 
filing  of  the  certification.  The  bank's 
duty  to  file  any  report  required  under 
Section  13(a)  shall  be  suspended 
immediately  upon  such  certification; 
provided  further,  that  if  the  certification 
is  subsequendy  withdrawn  or  denied, 
the  bank  shall,  within  60  days  after  the 
date  of  such  withdrawal  or  denial,  file 
with  the  Comptroller  all  reports  which 
would  have  been  required  to  be  filed 
had  the  certification  not  been  filed.  If 
che  bank  has  merged  into  or 
consolidated  with  another  bank  or 
banks,  such  certification  shall  be  filed 
by  the  successor  bank. 

10.  By  revising  §  11.290  to  read  as 

follows: 

§  1 1.290    Form  for  registration  of 
securities  of  a  banic  pursuant  to  section 
12(b)  or  section  12(g)  of  the  Securities 
Exchange  Act  of  1934. 

Form  F-1:  Form  for  Registration  of  Securities 
of  a  Bank 

Ihirsuant  to  Section  12  (b)  or  (g)  of  The 

Securities  Exchange  .Act  of  1934 

(Exact  name  of  bank  as  specified  in  its 
charter) 


(Address  of  principal  office  including  Zip 
Code) 


(I.R.S.  Employer  Identification  No.) 

Bank's  telephone  number,  including  area 
code ■ 

Securities  to  be  registered  pursuant  to 
Section  12(b)  of  the  Act 


True  of  aacii  dass  lo  be  lo 
registered 


Name  o*  each  exchange  oo 

wnlc^  eac^  dass  «  to  be 

registered 


Secuntiea  to  be  registered  pursuant  to 
Section  12(g)  of  the  Act; 


(Title  of  class)  I 


(Title  of  class)   i 

General  Instructions 

A.  Rule  as  to  use  of  Form  F-1. 

Form  F-1  shall  be  used  for  registration 
pursuant  to  Section  12  (b)  or  (g)  of  the 
Securities  Exchange  Act  of  1934  of  classes  of 
securities  of  banks  for  which  no  other  form  is 
prescribed. 

B.  Application  of  Subparts  A  and  G. 

(a)  Subparts  A  and  G  of  Part  11  contain 
general  requirements  which  are  applicable  to 
registration  on  any  form.  These  general 
requirements  should  be  carefully  read  and 


observed  in  the  preparation  and  filing  of 
registration  statements  on  this  form. 

(b)  Particular  attention  is  directed  to  the 
formal  requirements  in  Subpart  C  regarding 
matters  such  as  the  kind  and  size  of  paper  to 
be  used,  the  legibility  of  the  legistration 
statement,  the  information  to  be  given 
whenever  the  title  of  securities  is  re^juired  to 
be  stated,  and  the  filing  of  the  registration 
statement.  The  definitions  contained  in 
i  11.102  should  be  especially  noted. 

C.  Preparation  of  Registration  Statement. 

(a)  This  form  is  not  to  be  used  as  a  blank 
form  to  be  filled  in.  but  only  as  a  guide  in  the 
preparation  of  the  registration  statement  in 
accordance  with  the  requirements  of 

§§  11.711  and  11.712.  The  registration 
statement  shall  contain  the  item  numoers  and 
captions,  but  the  text  of  the  items  may  be 
omitted.  The  answers  to  the  items  shall  be 
prepared  in  the  mariner  specified  in  §  11,713. 

(b)  Unless  otherwise  stated,  the 
information  required  shall  be  given  as  of  a 
date  reasonably  close  to  the  date  of  filing  the 
registration  statement, 

(c)  In  addition  to  the  information  expressly 
required  to  be  included  in  a  statement  or 
report,  there  shall  be  added  such  further 
material  information,  if  any.  as  may  be 
necessary  to  make  the  required  statements,  in 
light  of  the  circumstances  under  which  they 
are  made,  not  misleading. 

D  Signature  and  Filing  of  Registration 
Statement, 

Three  complete  copies  of  the  registration 
statement  including  financial  statements, 
exhibits  and  all  other  papers  and  documents 
filed  as  a  part  thereof,  shall  be  filed  with  the 
Comptroller,  At  least  one  complete  copy  of 
the  registration  statement  including  financial 
statements,  exhibits  and  all  other  papers  and 
dociunents  filed  as  a  part  thereof,  shall  be 
filed  with  each  exchange  on  which  any  class 
of  securities  is  to  be  registered.  At  least  one 
complete  copy  of  the  registration  statement 
filed  with  tlie  Comptroller  and  one  such  copy 
filed  with  each  exchange  shall  be  manually 
signed.  Copies  not  manually  signed  shall  bear 
tjTjed  or  printed  signatures. 

The  report  shall  tie  signed  by  the  bank,  and 
on  behalf  of  the  bank  by  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  controller  or  principal 
accounting  officer,  and  by  at  least  the 
majority  of  the  board  of  directors.  The  name 
of  each  person  who  signs  the  report  shall  be 
typed  or  printed  beneath  his  or  her  signature. 
Any  person  who  occupies  more  than  one  of 
the  specified  positions  shall  indicate  each 
capacity  in  which  that  person  signs  the 
report.  Attention  is  directed  to  S  11.711 
concerning  manual  signatures  and  signatures 
pursuant  to  powers  of  attorney. 

E.  Incorporation  by  Reference. 

Attention  is  di^jcted  to  9  11.723  which 
provides  for  the  incorporation  by  reference  of 
information  contained  in  certain  documents 
in  answer  or  partial  answer  to  any  item  of  a 
registration  statement 
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Information  Required  in  Registration 
Statement 

Item  1.  Business. 

Furnish  the  information  required  by     " 
S  11.811. 

Item  2.  Financial  Information. 

Furnish  the  information  required  by 
!§  11.831  and  11.833. 

Item  i.  Properties. 

Furnish  the  information  required  by 
S  11.812. 

Item  4.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management. 

Furnish  the  information  required  by 
S  11.643. 

Item  5.  Directors  and  Executive  Officers 

Furnish  the  information  required  by 
§  11.841. 

Item  6.  Executive  Compensation. 

Furnish  the  information  required  by 
§11.842. 

Item  7.  Legal  Proceedings. 

Furnish  the  information  required  by 
S  11.813. 

Item  8.  Market  Price  of  and  Dividends  on  the 
Registrant's  Common  Equity  and  Related 
Stockholder  Matters. 

Furnish  the  information  required  by 
S  11.821. 

Item  9.  Recent  Sales  of  Securitiea. 

Furnish  the  information  required  by 
i  11.871. 

Item  10.  Description  of  Registrant's  Securities 
to  be  Registered. 

Furnish  the  information  required  by 
9  11.822. 

Item  11.  Indemnification  of  Directors  and 
Officers. 

Furnish  the  information  required  by 
{  11.872. 

Item  12.  Financial  Statements  and 
Supplementary  Data. 

Furnish  all  financial  statements  required  by 
Subpart  I  and  the  supplementary  financial 
information  required  by  J  11.832. 

Item  13.  Disagreements  With  Accountants  on 
Accounting  and  Financial  Disclosure. 

Furnish  the  information  required  by 
S  11.834. 

Item  14.  Certain  Relationships  and  Related 
Transactions. 

Furnish  the  information  required  by 
I  11.844. 

Item  15.  Financial  Statements  and  Exhibits. 

(a)  List  separately  all  financial  statements 
and  schedules  filed  as  part  of  the  registration 
statement. 

(b) furnish  the  exhibits  required  by 
§  11.831. 

Signatures 

Pursuant  to  the  requirements  of  Section  12 
of  the  Securities  Exchange  Act  of  1934.  the 
bank  has  duly  caused  this  registration 
statement  to  be  signed  on  its  behalf  by  the 
undersigned,  thereunto  duly  authorized. 


(Bank) 
Date    - 
By    — 


(Signature)' 

11.  By  revising  5  11.291  to  read  as 

follows: 

§11^1    Form  tor  regtstiration  of 
additional  class  of  securities  of  s  bank 
pursuant  to  section  12(g)  of  the  Securities 
Exchange  Act  of  1934  (Form  F-10). 

Form  F-10:  For  Registration  of  Additional 
Classes  of  Securities  Pursuant  to  Section  12 
(b)  or  (g)  of  the  Securities  Exchange  Act  of 
1934 


(Exact  name  of  bank  as  specified  in  its 
charter) 


(.Address  of  principal  offices,  including  Zip 
Code) 

Securities  to  be  registered  pursuant  to 
Section  12(b)  of  the  Act: 

Title  ol  eact^  class  tc  be  so        '*"*  "^  ***  •xchwige  or 
reasiefea  ""^  *»'^  =*»«  •  »  !>• 

"^  registered 


Securities  to  be  registered  pursuant  to 
Section  12(g)  of  the  Act: 


(Title  of  rlass) 


(Title  of  class) 
General  Instructions 

A.  Rule  as  to  Use  of  Form  F-10 

This  form  may  be  used  for  registration  of 
the  following  securities  pursuant  to  the 
Securities  Exchange  Act  of  1934: 

(a)  For  the  registration  pursuant  to  section 
12  (b)  of  the  Act  of  any  class  of  equity 
securities  of  a  bank  which  has  one  or  more 
other  classes  of  securities  registered  pursuant 
to  either  section  12  (b)  or  lg|  of  the  .^ct, 

(b)  For  registration  on  a.national  securities 
exchange  pursuant  to  section  12(b)  of  the  Act 
of  any  class  of  securities  of  a  bank  which  has 
one  or  more  other  classes  of  securities  so 
registered  on  the  same  securities  exchange 

B.  Application  of  Subparts  A  and  G 

(a)  Subparts  A  and  G  of  Part  11  contain 
certain  general  requirements  which  are 
applicable  to  registration  on  any  form.  These 
general  requirements  should  be  carefully  read 
and  observed  in  the  preparation  and  filing  of 
registration  statements  on  this  form. 

(b)  Particular  attention  is  directed  to  the 
formal  requirements  of  Subpart  G  regarding 
matters  such  as  the  kind  and  size  of  paper  to 
be  used,  legibility,  information  to  be  given 
whenever  the  title  of  securities  is  required  to 
be  stated,  incorporation  by  reference  and  the 


'Print  the  name  and  title  of  the  signing  officer 
under  hit  or  her  signature. 


filing  of  the  registration  statement.  The 
definitions  contained  in  I  11  102  should  be 
especially  noted. 

C  Preparation  of  Registration  Statement 

The  format  of  Form  F-10  is  not  to  be  used 
as  a  blank  form  to  be  filled  in.  but  only  as  a 
guide  in  the  preparation  of  the  registration 
statement  in  accordance  with  the 
requirements  of  5§  11.711  and  11.712.  The 
registration  statement  shall  contain  the  item 
numbers  and  captions,  followed  by  the 
applicable  disclosures.  The  answers  to  the 
Items  shall  be  prepared  in  the  manner 
specified  in  i  11.713, 

D  Signature  and  Filing  of  Registration 
Statement 

Three  complete  copies  of  the  registration 
statement,  inrluding  all  papers  and 
documents  filed  as  a  part  thereof  (other  than 
exhibits)  shall  be  filed  with  the  Comptroller 
and  at  least  one  such  copy  shall  be  filed  with 
each  exchange  on  which  the  securities  are  to 
be  registered.  Exhibits  shall  be  filed  with  the 
Comptroller  and  with  any  exchange  in 
accordance  with  the  Instructions  as  to 
Exh'bits  At  least  one  copy  of  the  registration 
stdtement  filed  with  the  Comptroller  and  one 
filed  with  each  exchange  shall  be  manually 
signed.  Unsigned  copies  shall  bear  printed  or 
t\ped  signatures 

The  report  shall  be  signed  by  the  bank,  and 
on  behalf  of  the  bank  by  its  pnncipal 
executive  officer  or  officers,  its  pnncipal 
financial  officer,  its  controller  or  principal 
account  officer,  and  by  at  least  the  majority 
of  the  board  of  directors.  The  name  of  each 
person  who  signs  the  report  shall  be  typed  or 
printed  beneath  his  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  that  person  signs  the  report.  Attention 
is  directed  to  §  11.711  concerning  manual 
signatures  and  signatures  pursuant  to  powers 
of  attorney. 

Information  Required  in  Registration 
Statement 

Item  1.  Description  of  Registrant  s  Secunties 
to  be  Registered. 

Furnish  the  information  required  by 
S  11.822. 

Instruction,  if  a  description  of  the  secunties 
comparable  to  that  required  here  is  contained 
m  any  other  filing  with  the  Comptroller,  such 
description  may  be  incorporated  by  reference 
to  such  other  filing  in  answer  to  this  item.  If 
the  securities  are  to  be  registered  on  a 
national  securities  exchange,  and  the 
description  has  not  previously  been  filed  with 
such  exchange,  copies  of  the  description  shall 
be  filed  with  copies  of  the  application  filed 
with  the  exchange. 

Item  2.  Exhibits. 
Furnish  the  exhibits  required  by  1 11.881. 

Signature 

Pursuant  to  the  requirements  of  Section  12 
of  the  Securities  Exchange  Act  of  1934,  the 
bank  has  duly  caused  this  registration 
statement  to  be  signed  on  its  behalf  by  the 
undersigned,  thereto  duly  authorized. 
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(Bank) 

Date    - 
By    — 


(Signature)  * 

12.  By  adding  S  11.304(b}  to  read  as 
follows: 

911.304    Quartarty  reports. 

•         *         •         •         « 

(b)  Notwithstanding  the  foregoing 
provisions  of  this  section,  the  financial 
information  required  by  Part  I  of  Form 
F-4  shall  not  be  deemed  to  be  "filed"  for 
the  purpose  of  Section  18  of  the 
Exchange  Act  or  otherwise  subject  to 
the  liabilities  of  that  Section  of  the  Act. 
but  shall  be  subject  to  all  other 
provisions  of  the  Act. 

13.  By  revising  9  11.390  to  read  as 
follows: 

§11.390    Form  for  annual  raport  of  bank 
(FormF-2V. 

Form  F-2:  Annual  Report  Under  Section  13  of 
the  Secnritiea  Exchange  Act  of  1934 

For  the  fiscal  year  ended 


(Exact  name  of  bank  as  specified  in  its 
charter) 


(Address  of  principal  ofTice  including  Zip 
Code) 


[ULS.  Employer  Identification  No.) 

Bank's  telephone  number,  including  area 
code 


Securities  registered  under  section  12(b)  of 
the  Act 

Title  of  each  class 


Name  of  each  exchange  on  which 
registered 


Securities  registered  under  section  12(g)  of 
the  Act 


(Title  of  clasa) 


(Title  of  class) 

Indicate  by  check  mark  whether  the  bank 
(1)  has  filed  all  reports  required  to  be  filed  by 
Section  13  of  the  Securities  Exchange  Act  of 
1934  dunng  the  preceding  12  months  (or  for 
such  shorter  period  that  the  bank  was 
required  to  file  such  reports),  and  (2)  has 
been  subject  to  such  filing  requirements  for 
the  past  90  days.  Yes No 

State  the  aggregate  market  value  of  the 
voting  stock  held  by  the  non-affiliates  of  the 
bank.  The  aggregate  market  value  shall  be 
computed  by  reference  to  the  price  at  which 


■  Prim  the  name  and  title  of  the  lining  ofTicer 
under  hii  or  her  lignature 


the  stock  was  sold,  or  the  average  bid  and 
asked  prices  of  such  stock,  as  of  a  specified 
date  within  60  days  prior  to  the  date  of  filing. 
(See  definition  of  affiliate  in  §  11.102(b)). 

Note. — If  a  determination  as  to  whether  a 
particular  person  or  entity  is  an  affiliate 
cannot  be  made  without  involving 
unreasonable  effort  and  expense,  the 
aggregate  market  value  of  the  common  stock 
held  by  non-affiliates  may  be  calculated  on 
the  basis  of  assumptions  reasonable  under 
the  circumstances,  provided  that  the 
assumptions  are  set  forth  in  this  form. 

Documents  Incorporated  by  Reference 

List  hereunder  the  folowjng  documents  if 
incorporated  by  reference  and  the  Part  of  the 
Form  F-2  (e.g..  Pari  I,  Part  II,  etc.)  into  which 
the  document  is  incorporated:  (1)  Any  annual 
report  to  security  holders:  and  (2)  Any  proxy 
or  information  statement.  The  listed 
documents  should  be  clearly  described  for 
identification  purposes  (e.g..  annual  report  to 
security  holders  for  fiscal  year  ended 
December  31.  1960) 

Genera/  Instructions 

A.  Rule  as  to  Use  of  Form  F-2. 

The  format  form  shall  be  used  for  annual 
reports  pursuant  to  Section  13  of  the 
Exchange  Act  for  which  no  other  form  is 
prescribed.  Reports  on  this  form  shall  be  filed 
within  90  days  after  the  end  of  the  fiscal  year 
covered  by  the  report.  However,  all  schedules 
required  by  Subpart  I  may.  at  the  option  of 
the  bank  be  filed  as  an  amendment  to  the 
report  not  later  than  120  days  after  the  end  of 
the  fiscal  year  covered  by  the  report.  Such 
amendment  shall  be  filed  under  cover  of 
Form  F-20. 

B.  Application  of  General  Rules  and 
Regulations. 

(1)  Subparts  A  and  G  of  Part  11  Contain 
certain  general  requirements  which  are 
applicable  to  reports  on  any  form.  These 
general  requirements  should  be  carefully  read 
and  observed  in  the  preparation  and  filing  of 
reports  on  this  form. 

(2)  Particular  attention  is  directed  to 
Subpart  G  which  contains  general 
requirements  regarding  matters  such  as  the 
kind  and  size  of  paper  to  be  used,  the 
legibility  of  the  report,  the  information  to  be 
given  whenever  the  title  of  securities  is 
required  to  be  stated,  and  the  filing  of  the 
report.  The  definitions  contained  in  §  11.102 
should  be  expeclally  noted. 

C.  Preparation  of  Report. 

(1)  This  form  is  not  to  be  used  as  a  blank 
form  to  be  filled  in,  but  only  as  a  guide  in  the 
preparation  of  the  report  on  paper  meeting 
the  requirements  of  §  11.712.  Except  as 
provided  in  General  Instruction  E.  the 
answers  to  the  items  shall  be  prepared  In  the 
manner  specified  in  5  11.713. 

(2)  Except  where  information  is  required  to 
be  given  for  the  fiscal  year  or  as  of  a 
specified  date,  it  shall  be  given  as  of  the 
latest  practicable  date. 

(3)  In  addition  to  the  information  expressly 
required  to  be  included  in  a  statement  or 
report,  there  shall  be  added  such  further 
material  information,  if  any,  as  may  be 
necessary  to  make  the  required  statements,  in 


light  of  the  circumstances  under  which  thev 
are  made,  not  misleading. 

D.  Signature  and  Filing  of  Report. 

Three  complete  copies  of  the  report, 
including  financial  statements,  financial 
statement  schedules,  exhibits,  and  all  other 
papers  and  documents  filed  as  a  part  thereof, 
shall  be  filed  with  the  Comptroller.  At  least 
one  complete  copy  of  the  report,  including 
financial  statements,  financial  statement 
schedules,  exhibits,  and  all  other  papers  and 
documents  filed  as  a  part  thereof,  shall  be 
filed  with  each  exchange  on  which  any  class 
of  securities  of  the  registrant  is  registered.  At 
least  one  complete  copy  of  the  report  filed 
with  the  Comptroller  and  one  such  copy  filed 
with  each  exchange  shall  he  manually  signed. 
Copies  not  manually  signed  shall  bear  typed 
or  printed  signatures. 

The  report  shall  be  signed  by  the  bank  and 
on  behalf  of  the  bank  by  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  controller  or  principal 
accounting  officer,  and  by  at  least  the 
majority  of  the  board  of  directors.  The  name 
of  each  person  who  signs  the  report  shall  be 
typed  or  printed  beneath  his  or  here 
signature.  Any  person  who  occupies  more 
than  one  of  the  specified  positions  shall 
indicate  each  capacity  in  which  that  person 
signs  ihe  report  Attention  is  directed  to 
i  11.711  concerning  manual  signatures  and 
signatures  pursuant  to  powers  of  attorney. 

E.  Information  to  be  Incorporated  by 
Reference. 

(1)  Attention  is  directed  to  S  11.723  which 
provides  for  the  incorporation  by  reference  of 
information  contained  in  certain  documents 
in  answer  or  partial  answer  to  any  item  of  a 
report. 

(2)  The  information  called  for  by  Parts  I 
and  II  of  this  form  (Items  1  through  9  or  any 
portion  thereof)  may.  at  the  bank's  option,  be 
incorporated  by  reference  from  the  bank's 
annual  report  to  security  holders  furnished  to 
the  Comptroller  pursuant  to  $  11.503,  or  from 
the  bank's  annual  report  to  security  holders, 
even  if  not  furnished  to  the  Comptroller 
pursuant  to  S  11.503,  provided  such  annual 
report  contains  the  information  required  by 

I  11.503. 

Note. — In  order  to  fulfill  the  requirements 
of  Part  I  of  Form  F-2,  the  incorporated  portion 
of  the  annual  report  to  security  holders  must 
contain  the  information  required  by  Items  1-3 
of  Form,  F-2,  to  the  extent  applicable. 

(3)  The  information  required  by  Part  III 
(Items  10. 11  and  12)  shall  be  incorporated  by 
reference  from  the  bank's  definitive  proxy 
statement  or  definitive  information  slatemetjl 
[filed  or  to  be  filed  pursuant  to  5  11.501) 
which  involves  the  election  of  directors,  if 
such  definitive  proxy  statement  or 
information  statement  is  filed  with  the 
Comptroller  not  later  than  120-days  after  the 
end  of  the  fiscal  year  covered  by  the  Form  F- 
2.  However,  if  such  definitive  proxy  or 
information  statement  is  not  filed  with  the 
Comptroller  in  the  120-day  period,  the  Items 
comprising  the  Part  III  information  must  be 
filed  as  part  of  the  Form  F-2.  or  as  an 
amendment  to  the  Form  F-2  under  cover  of 
Form  F-20,  not  later  than  the  end  of  the  12t>- 
day  period.  It  should  be  noted  that  the 
information  regarding  executive  officers 
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required  by  }  11.841  may  be  included  in  Part  I 
of  Form  F-2  under  an  appropriate  caption. 
See  Instruction  4  to  8  11.8«(b). 

(4)  When  the  bank  combines  ail  of  Hk? 
information  in  Parts  I  and  n  of  tlHs  for«i 
(Items  1  through  »)  by  incorporatiofj  by 
reference  from  th«  bank's  atjitual  report  to 
security  hokters  and  aH  of  the  infomiafion  in 
Part  III  of  this  fo?m  (Hems  JO,  11  and  12)  by 
incorporation  by  reference  from  a  defifii1*ve 
proxy  statement  or  information  statement 
involving  the  election  of  directors,  thea. 
notwithstanding  General  Irutruction  C[l),  this 
form  shall  consist  of  the  facing  or  cover  page, 
those  sections  incorporated  from  the  annual 
report  to  security  to  security  holders  the 
proxy  or  information  statement,  and  the 
information,  if  any,  required  by  Part  IV  of  this 
form,  signature*,  and  a  cross  reference  sheet 
setting  forth  the  item  numbers  and  captions 
in  Parts  I,  II  and  III  of  this  form  and  the  page 
and/or  pages  in  the  referenced  materials 
where  the  corresponding  information 
appears. 

F.  Integrated  Reports  to  Security  Holders. 

Annual  reports  to  security  holders  may  be 
combined  with  the  required  information  of 
Form  F-2  and  will  be  suitable  for  filing  with 
the  Comptroller,  if  the  following  conditions 
are  satisfied: 

(1)  The  combined  report  contains  full  and 
complete  answers  to  all  items  required  by 
Form  F-2.  When  responses  to  a  certain  item 
of  required  disclosure  are  separated  within 
the  combined  report  an  appropriate  cross- 
reference  should  be  made.  If  the  information 
required  by  Part  in  of  Form  F-2  is  omitted  by 
virtue  of  General  Instruction  E,  a  definitive 
proxy  or  information  statement  shall  be  filed. 

f2)  The  cover  page  and  the  required 
signatures  are  included.  As  appropriate,  a 
cross-reference  sheet  should  be  filed 
indicating  the  location  of  information 
required  by  the  items  of  the  form. 

Part/ 

See  General  Instructions  E(2) 

Item  1.  Business. 

Furnish  the  information  required  by 
§  11.811  except  that  the  discussion  of  the 
development  of  the  bank's  business  need 
only  include  developments  since  the 
beginning  of  the  fiscal  year  for  which  this 
report  is  filed. 

Item  2.  Properties. 

Furnish  the  information  required  by 
5  11  8li 

Item  3.  Legal  Proceedings. 

(a)  Furnish  the  information  required  by 
§  11.813. 

(b)  As  to  any  proceeding  that  was 
terminated  during  the  fourth  quarter  of  the 
fiscal  year  covered  by  this  report,  furnish 
information  similar  to  that  required  by 

S  11.813.  including  the  date  of  termination 
and  a  description  of  the  disposition  thereof 
with  respect  to  the  bank  and  its  subsidiaries. 

Item  4.  Submission  of  Matters  to  a  Vote  of 
Security  Holders. 

If  any  matter  was  submitted  during  the 
fourth  quarter  of  the  fiscal  year  covered  by 
this  report  to  a  vole  of  security  holders. 


through  the  solicitation  of  proxies  or 
otherwise,  furnish  the  foBowing  information: 

(a)  The  date  of  the  meeting  and  whether  it 
was  an  annual  or  special  meeting. 

fb)  If  the  meeting  involved  the  election  of 
directors,  the  name  of  each  director  elected  at 
the  meeting  and  the  name  of  each  other 
director  whose  term  of  ofHce  as  a  director 
continued  after  the  meeting. 

(c)  A  bnef  description  of  each  other  matter 
voted  npon  et  the  meeting  and  the  number  of 
affirmative  votes  and  the  number  of  negative 
votes  cast  with  respect  to  each  such  matter 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and  any 
other  participant  (as  defined  m  i  ll^ll) 
terminatiiig  any  aolicitation  subiect  to 

i  11.511.  including  the  cost  or  anticipated  cost 
to  the  registrant. 

Instructionr 

1  If  any  matter  has  been  submitted  to  a 
vote  of  security  holders  other  than  at  a 
meeting  of  such  security  holders, 
corresponding  information  with  respect  to 
suc^  submisMon  shall  be  fomised.  The 
solicitation  of  any  authorization  or  consent 
(other  than  a  proxy  to  vote  at  a  stockhloders' 
meeting)  with  respect  to  any  matter  shall  be 
deemed  a  SMbmissKMi  of  such  matter  to  a  vote 
of  security  holders  within  the  meaning  of  this 
item. 

2.  Paragraph  (a)  need  be  answered  only  if 
paragraph  (b)  or  (c)  is  required  to  be 
answered. 

3.  Paragraph  (b)  need  not  be  answered  If  (i) 
proxies  for  the  meeting  were  solicited 
pursuant  to  Subpart  E  of  Part  11,  (ii)  there 
was  no  solicitation  in  opposition  to  the 
management's  nominees  as  listed  in  the 
proxy  statement,  and  (iii)  all  of  such 
nominees  were  elected.  If  the  bank  did  not 
solicit  proxies  and  the  board  of  directors  as 
previously  reported  to  the  Comptroller  was 
reelected  in  its  entirety,  a  statement  to  that 
effect  in  answer  to  paragraph  (b)  will  suffice 
as  an  answer  thereto. 

4.  Paragraph  (c)  need  not  be  answered  as 
to  procedural  matters  or  as  to  the  selection  or 
approval  of  auditors. 

5.  If  the  bank  has  furnished  to  its  security 
holders  proxy  soliciting  ntaterial  containing 
the  information  called  for  by  paragraph  (d). 
the  paragraph  may  be  answered  by  reference 
to  the  information  contained  in  such  material. 

6.  If  the  bank  has  published  a  report 
containing  all  of  the  information  called  for  by 
this  item,  the  item  may  be  answered  by  a 
reference  to  the  information  contained  In 
such  report. 

Farm 

See  General  Instruction  E(2) 

Item  5.  Market  for  the  Banks  Common  Stock 
and  Related  Security  Holder  Matters 

Furnish  the  information  required  by 
i  11.821. 

Hem  6.  Selected  Financial  Data. 

Furnish  the  information  required  by 
i  11.831 

Item  7.  Management's  Discussion  and 
Analysis  of  Financial  Condition  and  Results 
of  Operations. 

Furnish  the  information  required  by 
i  11.833. 


Item  &  Financial  Statetaeats  and 
Supplementaiy  Data. 

requireaiente  of  Sisfapot  I  (cxcladiiig  aeparate 
futancMl  stele— 1»  of  tawBaaan  acquirvd 
or  to  be  acqeiired  (|  11.915)  and  pro  forma 

information  (S  11,940)),  and  the 
supplementary  financial  information  required 
by  {  11.832.  Financial  statemenU  of  the  bank 
and  its  subsidiaries  consolidated  (as  required 
by  1 11  jgs)  ahaU  ba  filed  onder  ttiis  item. 
Otlwr  OuBciBl  atatmanto  and  sdiedalee 
re<^fKl  nndwSrtyil  I  may  b«  fHad  aa 
"Finaacial  Statawciit  Sdiaduies  '  purauant  (o 
Item  14 — Exhibits,  Ptnancial  Statement 
Schedules,  and  Reports  on  Form  F-3 — of  this 
form. 

Item  S.  Disagreements  on  Accoaftttnf  and 

Financial  Disclosure. 

Furnish  the  information  required  by 
S  11.834. 

Part  III 

See  General  Instruction  E(3) 

Item  10.  Directors  and  Execative  Officer*  of 
the  Bank. 

Furnish  the  information  required  by 
i  11.841. 

Item  11.  Executive  Compensation. 

Furnish  the  information  required  by 
i  11.84Z 

Item  12.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management. 

Furnish  the  information  required  by 
I  11.843, 

Item  13.  Certain  Relationships  and  Related 
Transactions. 

Furnish  the  information  required  by 
S  11.M4. 

PortlV 

Item  14.  Exhibits.  Financial  Statement 
Schedules,  and  Reports  on  Form  F-3. 

(a)  List  the  following  documents  filed  as  a 
part  of  the  report: 

1.  AH  financial  statements. 

2.  TYioae  financial  statement  schedules 
required  to  be  filed  by  Item  8  of  this  form, 
and  by  paragraph  (d)  below 

3.  Those  exhibits  required  to  b)e  filed  by 

S  11.861  and  by  paragraph  (c)  below.  Where 
any  financial  statement,  financial  statement 
schedule,  or  exhibit  is  incorporated  by 
reference,  the  incorporation  by  reference 
shall  be  set  forth  in  the  list  required  by  this 
item.  For  purposea  of  all  rulas  concerning 
incorporation  by  reference,  a  financial 
statement  schedule  shall  constitute  and 
"exhibit." 

(b)  Reports  on  Form  F-3.  State  whether  any 
reports  on  Form  F-3  have  been  filed  during 
the  last  quarter  of  the  period  covered  by  this 
report,  listing  the  items  reported,  any 
financial  statements  filed  and  the  dates  of 
any  such  reports, 

(c)  Banks  shall  file,  as  exhibits  to  this  form, 
the  exhibits  required  by  |  llMl. 

(b)  Banks  shall  file,  as  financial  statement 
schedules  to  this  form,  the  financial 
StatemenU  reqaired  by  Subpart  I  which  are 
excluded  from  the  ennaai  report  to 
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shareholders  by  1 11.503.  These  are:  (1)  If 
material  to  a  proper  understanding  of  the 
financial  position  and  results  of  operations  of 
th«  total  enterprise,  separate  financial 
statements  of  subsidiaries  and  consolidated 
and  fifty  percent  or  less  owned  persons:  and 
(2)  schedules. 

Signatures 

See  General  Instruction  D 

Pursuant  to  the  requirements  of  Section  13 
of  the  Securities  Exchange  Act  of  1934,  the 
registrant  has  duly  caused  this  report  to  be 
signed  on  its  behalf  by  the  undersigned, 
thereunto  duly  authorized. 

(Bank) 

By   

(Signature  and  Title)  * 

Date 

Pursuant  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934.  this  report 
has  been  signed  below  by  the  following 
persons  on  behalf  of  the  registrant  and  in  the 
capacities  and  on  the  dates  indicated. 


(Signature  and  Title)  ' 

(Date) 

(Signature  and  Title)  * 

(Date) _ 

14.  By  amending  §  11.391  by  revising 
Item  7  as  follows: 

§  1 1 .39 1    Form  for  current  report  of «  bank 

(Form  F-3). 

•         •         •  *         • 

Item  7.  Financial  Statements.  Pro  Forma 
Financial  Information  and  Exhibits. 

List  below  the  financial  statements,  pro 
forma  financial  information  and  exhibits,  if 
any.  filed  as  a  part  of  this  report. 

Financial  Statements  of  Businesses  Acquired 

(1)  For  any  business  acquisition  required  to 
be  described  in  answer  to  Item  2  above, 
financial  statements  of  the  business  acquired 
shall  be  filed  for  the  periods  specified  in 

i  11.915. 

(2)  The  financial  statements  shall  be 
prepared  pursuant  to  Subpart,  I,  except  that 
supporting  schedules  need  not  be  filed.  A 
manually  signed  accountant's  report  should 
be  provided  pursuant  to  {  11  903. 

Pro  Forma  Financial  Information 

(1)  For  any  transaction  required  to  be 
described  in  answer  to  Item  2  above,  furnish 
any  pro  forma  financial  information  that 
would  be  required  pursuant  to  Subpart  I. 

Exhibits 

The  exhibits  shall  be  furnished  in 
accordance  with  the  provisions  of  11.861 

Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934.  the 


registrant  has  duly  caused  this  report  to  be 
signed  on  its  behalf  by  the  undersigned 
thereunto  duly  authorized. 

(Registrant) 


Date 
By    - 


(Signature)*       ' 

15.  By  revising  §  11.392  to  read  as 
follows: 

§  11. 392    Form  for  quarteriy  report  of  bank 
(Form  F-4). 

Form  F-4;  Quarterly  Report  Under  Section  13 
of  the  Securities  Exchange  Act  of  1934  For 
Quarter  Ended  ■^—^^—^-^—^ 


(Ejcact  name  of  bank  as  specified  in  its 
charter) 


(IRS.  Employer  Identification  No.) 


(Address  of  principal  executive  offices) 


(Zip  Code] 

Bank's  telephone  number,  including  area 
code • 


(Former  name,  former  address  and  former 
fiscal  year,  if  changed  since  last  report) 

Indicate  by  check  mark  whether  the  bank 
(1)  has  filed  all  reports  required  to  be  filed  by 
section  13  of  the  Securities  Exchange  Act  of 
1934  during  the  preceding  12  months  (or  for 
such  shorter  period  that  the  bank  was 
required  to  file  such  reports),  and  (2)  has 
been  subject  to  such  filing  requirements  for 
the  past  90  days. 

Yes No 

General  Instructions 

A.  Rule  for  Use  of  Form  F-4. 

(1)  The  format  Form  F-4  as  printed  in  this 
regulation  shall  be  used  for  quarterly  reports 
under  Section  13  of  the  Securities  Exchange 
Act  of  1934  filed  pursuant  to  Section  11.304. 

(2)  A  report  in  this  format  shall  be  filed 
within  45  days  after  the  end  of  each  of  the 
first  three  fiscal  quarters  of  each  fiscal  year. 
No  report  need  be  filed  for  the  fourth  quarter 
of  any  fiscal  year. 

B.  Application  of  Subparts  A  and  G. 

(1)  Subparts  A  and  G  of  Part  11  contain 
certain  general  requirements  which  are 
applicable  to  reports  on  any  form.  These 
general  requirements  should  be  carefully  read 
and  observed  in  the  preparation  and  filing  of 
reports  on  this  form. 

(2)  Particular  attention  is  directed  to  the 
requirements  of  Subpart  G  regarding  matters 
such  as  the  kind  and  size  of  paper  to  be  used, 
the  legibility  of  the  report,  the  information  to 
be  given  whenever  the  title  of  securities  is 
required  to  be  stated,  and  the  filing  of  the 
report.  The  definitions  contained  in  S  11. 102 
should  be  especially  noted. 


*  Print  the  name  and  title  of  each  •igning  ofTicer 
under  hit  or  tter  signature. 


*  Print  name  and  title  of  the  signing  officer  under 
his  or  her  signature 


C.  Preparation  of  Report. 

(1)  The  format  of  Form  F-4,  as  used  in  this 
regulation,  is  not  a  blank  form  to  be  filled  in. 
It  is  a  guide  copy  to  be  used  in  preparing  the 
report  in  accordance  with  JS  11.711  and 
11.712.  Elxcept  as  provided  in  General 
Instruction  D,  the  answers  to  the  items  shall 
be  prepared  in  the  manner  specified  in 
S  11.713. 

D.  Incorporation  by  Reference. 

(1)  If  the  bank  makes  available  to  its 
stockholders  or  otherwise  publishes,  within 
the  period  prescribed  for  filing  the  report,  a 
document  or  statement  containing 
information  meeting  some  or  all  of  the 
requirements  of  Part  I  of  this  form,  the 
information  called  for  may  be  incorporated 
by  reference  to  such  published  document  or 
statement,  in  answer  or  partial  answer  to  any 
item  or  items  of  Part  I  of  this  form,  provided 
copies  thereof  are  filed  as  an  exhibit  to  Part  I 
of  the  report  on  this  form. 

(2)  Other  information  may  be  incorporated 
by  reference  in  answer  or  partial  answer  to 
any  item  or  items  of  Part  II  of  this  form  in 
accordance  with  the  provisions  of  I  11.723. 

E.  Integrated  Reports  to  Security  Holders. 

Quarterly  reports  to  security  holders  may 
be  combined  with  the  required  information  of 
Form  F-4  and  will  be  suitable  for  filing  with 
the  Comptroller  if  the  following  conditions 
are  satisfied: 

1.  The  combined  report  contains  full  and 
complete  answers  to  all  items  required  by 
Part  I  of  this  form.  When  responses  to  a 
certain  item  of  required  disclosure  are 
separated  within  the  combined  report,  an 
appropriate  cross-reference  should  be  made. 

2.  If  not  included  in  the  combined  report, 
the  cover  page,  appropriate  responses  to  Part 
II,  and  the  required  signatures  shall  be 
included  in  the  Form  F-4.  Additionally,  as 
appropriate,  a  cross-reference  sheet  should 
be  filed  indicating  the  location  of  information 
required  by  the  items  of  the  form. 

F.  Filed  Status  of  Information  F*resented. 

(1)  Pursuant  to  §  11.304(b),  the  information 
presented  in  satisfaction  of  the  requirements 
of  Items  (1)  and  (2)  of  Part  I  of  this  form, 
whether  included  directly  in  a  report  on  this 
form,  incorporated  therein  by  reference  from 
a  report,  document  or  statement  filed  as  an 
exhibit  to  Part  I  of  this  form  pursuant  to 
Instruction  D{1)  above,  included  in  an 
integrated  report  pursuant  to  Instruction  E 
above,  or  contained  in  a  statement  regarding 
computation  of  per  share  earnings  or  a  letter 
regarding  a  change  in  accounting  principles 
filed  as  an  exhibit  to  Part  I  pursuant  to 

S  11,861.  except  as  provided  by  Instruction 
F(2)  below,  shall  not  be  deemed  filed  for  the 
purpose  of  Section  18  of  the  Act  or  otherwise 
subject  to  the  liabilities  of  that  section  of  the 
Act  but  shall  be  subject  to  the  other 
provisions  of  the  Act. 

(2)  Information  presented  in  satisfaction  of 
the  requirements  of  this  form  other  than  those 
of  Items  (1)  and  (2)  of  Part  I  shall  be  deemed 
filed  for  the  purpose  of  Section  18  of  the  Act; 
except  that,  where  information  presented  in 
response  to  Item  (1)  or  (2)  of  Part  I  (or  an 
exhibit  thereto)  is  also  used  to  satisfy  Part  11 
requirements  through  incorporation  by 
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reference,  only  that  portion  of  Part  1  (or 
exhibit  thereto)  coosisting  of  the  information 
required  by  Part  II  shall  be  deemed  so  filed. 
C  Signature  mad  Fiitag  of  Report. 

Three  complete  copie*  of  the  report, 
including  any  ftnaaoal  sutementi^  exhibits 
or  other  paper*  or  documenU  filed  as  a  pari 
thereof,  need  not  include  exhibits.  shaD  be 
filed  with  fhe  Comptroller.  At  least  one 
complete  copy  of  the  report,  including  any 
financial  statements,  exhibits  or  other  papers 
or  documents  fiied  as  a  part  thereof,  shall  be 
filed  with  each  exchaoge  on  whicK  any  class 
of  securities  of  the  regtstraat  is  registered.  At 
least  one  complete  copy  of  the  report  filed 
with  the  CottiptroFIer  and  one  such  copy  filed 
with  each  exchange  shall  be  manuaUy  signed 
on  the  regretrants  behalf  by  a  duly 
authorized  officer  of  the  registrant  and  by  the 
principal  financial  or  chief  accounting  officer 
of  the  registrant.  Copies  not  manuaiiv  signed 
shall  bear  typed  or  pnnted  signatures  In  the 
case  where  the  prmcipal  financial  officer  or 
chief  accounting  officer  is  also  duly 
authoriztd  to  sign  on  behalf  of  the  registrant. 
one  signature  is  acceptable,  provided  that  fhe 
registrant  clearly  indicates  the  dual 
responsibihties  of  the  signatory. 

The  report  shall  be  signed  by  the  bank,  and 
on  behalf  of  the  bank  by  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  controUer  or  principal 
accounting  officer,  and  by  at  least  the 
majority  of  the  board  of  directors.  The  name 
of  each  person  who  signs  the  report  shall  be 
typed  or  printed  beneath  his  or  her  signature. 
Any  person  who  occupies  more  than  one  of 
the  specified  positions  shall  indicate  each 
capacity  in  which  that  person  signs  the 
report  Attention  is  directed  to  {  11.711 
concerning  manual  signatures  and  signatures 
pursuant  to  powers  of  attorneys. 

Pari  I — Financial  Infonrottcm 

Item  1.  Financial  Statements. 

Provide  the  information  required  by 
§  11.917. 

Item  2.  Management's  Discussion  and 
Analysis  of  Financial  Condition  and  Results 
of  Operations. 

Furnish  the  information  required  by 
§  11.833. 

Part  11 — Other  Information 

Instruction.  The  report  shall  contain  the 
item  numbers  and  captions  of  all  applicable 
items  of  Part  11,  but  the  text  of  such  items 
may  be  omitted,  provided  the  responses 
clearly  indicate  the  coverage  of  the  item.  Any 
item  which  is  inapphcabie  or  to  which  the 
answer  is  negative  may  be  omitted  and  no 
reference  thereto  need  \x  made  in  the  report. 
If  substantially  the  same  information  has 
been  previously  reported  by  the  bank,  an 
additional  report  of  the  information  on  this 
form  need  not  be  made.  The  term  "previously 
reported"  is  defined  in  S  11.102.  A  separate 
response  need  not  be  presented  in  Part  U 
where  the  required  information  i«  already 
disdosed  in  Put  1  and  is  incorporated  by 
reference  into  Part  11  by  means  of  a  statement 
to  that  effect 

Item  1.  Legal  Proceeding*. 

Furnish  fhe  information  required  by 
\  11.813.  As  to  such  proceedings  which  have 


been  tetminated  during  the  period  covered  by 
the  report.  pravKkd  sinikr  information. 

including  the  date  of  termmatioa  and  a 
description  of  the  disposition  thereof  with 
respect  to  the  registrant  and  its  subsidiaries. 
Instruction.  A  legal  proceeding  need  only 
be  reported  in  the  F-4  filed  for  fhe  quarter  in 
which  it  first  become  a  reportable  event  and 
in  subsequent  quarters  in  which  there  have 
beea  material  developments.  Subsequent 
Form  F-4  filings  in  the  same  fiscal  year  in 
which  a  legal  proceeding  or  a  material 
development  is  reported  should  reference  any 
previous  report  in  that  year. 

Item  2.  Chatiges  in  Securities. 

(a)  If  the  coiMtituent  instruments  defining 
the  rights  of  the  holders  of  any  class  of 
registered  securities  have  been  materially 
modified,  give  the  title  of  the  class  of 
securities  involved  and  state  briefly  the 
general  effect  of  such  modification  upon  the 
rights  of  holders  of  such  securities. 

(b)  If  the  rights  evidenced  by  any  class  of 
registered  secunties  have  been  materially 
limited  or  qualified  by  the  issuance  or 
modification  of  any  other  class  of  securities. 
s<ate  briefly  the  general  effect  of  the  issuance 
or  modification  cf  such  other  class  of 
securities  upon  the  rights  of  the  holders  of  the 
registered  securities. 

Instruction.  Working  capital  restrictions 
and  other  limitations  upon  the  payment  of 
dividends  are  to  be  reported  hereunder. 
Item  3.  Defaults  Upon  Senior  Secunties. 

(a)  If  there  has  been  any  material  default  in 
the  payment  of  principal,  interest,  a  smking 
or  purchase  fund  installment,  or  any  other 
material  default  not  cured  within  30  days, 
with  respect  to  any  bank  or  any  of  its 
significant  subsidianes.  fhe  assets  of  which 
exceed  10  percent  of  the  total  assets  of  the 
registrant  and  its  consolidated  subsidkanes. 
identify  fhe  indebtedness  and  state  the 
nature  of  the  default.  In  the  case  of  such  a 
default  in  the  payment  of  principal,  interest 
or  a  sinking  or  purchase  fund  installment, 
state  the  amount  of  the  default  and  the  total 
arrearage  oo  the  date  of  filing  this  report. 

Instruction.  This  paragraph  refers  only  to 
events  which  have  become  defaults  under  the 
governing  instniraents,  i.e.,  after  the 
expiration  of  any  period  of  grace  and 
compliance  with  any  notice  requirements. 

(b)  If  any  material  arrearaga  in  the 
payment  of  di\'idends  has  occurred  or  if  there 
has  been  any  other  material  delinquency  not 
cured  within  30  days  with  respect  to  any 
claas  of  preferred  stock  of  the  bank  which  is 
registered  or  which  ranks  prior  to  any  class 
of  registered  securities,  or  with  respect  to  any 
class  of  preferred  stock  of  any  significant 
subsidiary  of  the  registrant,  give  the  title  of 
the  class  and  state  the  nature  of  the  arrearage 
or  delinquency.  In  the  case  of  an  arrearage  in 
the  payment  of  dividends,  state  the  amount 
and  the  total  arrearage  on  the  date  of  filing 
this  report. 

Instruction.  Item  3  does  not  apply  to  default 
or  arrearage  on  any  class  of  securities  held 
exclusively  by.  or  for  the  account  of.  the  bank 
or  its  totally  held  subeidiarias. 

Item  4.  Submission  of  Matters  to  a  Vote  of 
Security  Holders. 

If  any  matter  has  been  submitted  to  a  vote 
of  security  holders,  through  the  solidtatiea  of 


proxies  or  otherwise,  furnish  the  foUowii^ 
information: 

(a)  The  d«te  of  the  aieeting  and  whether  it 
was  an  aantiai  or  spacial  meeting. 

(b)  The  rea«ite  of  aay  eledton  of  directen. 
including  fhe  name  of  each  director  electei)  at 
the  meeting  and  the  name  of  each  other 
director  whoke  term  of  office  as  a  director 
continued  after  the  meeting. 

(c)  A  brief  description  of  each  other  matter 
voted  upon  at  the  meeting,  including  the 
number  of  afftnnative  votes  and  the  number 
of  negative  votes  cast. 

id]  A  description  of  the  terms  of  any 
settlement  between  the  bank  and  aay  other 
participaBt  (as  defined  in  {  11.MB) 
terminating  any  solicitation  seb^t  to 
§  11.511,  mcluding  the  cost  or  ant]ci{»8tcd  coal 
to  the  registrant. 

Instntctioos 

1.  Furnish  corresponding  information  fo* 
other  votes  by  security  holders  that  were  aot 
conducted  at  the  meeting.  A  sohotation  of 
any  authorization  or  consent  (other  than  a 
proxy  to  vote  at  a  stockholders'  meeting] 
submitted  to  Security  holders  is  covered  by 
this  item. 

2.  Paragraph  (a)  need  be  answered  only  if 
paragraph  fb)  or  (c)  is  required  to  be 
answered. 

3.  Paragraph  fb)  need  not  be  answered  if  (i) 
proxies  for  the  meeting  tverc  solicited 
pursuant  to  Subpart  E  of  Part  11.  fii)  there 
was  no  solicita'tion  in  opposition  to  the 
management's  nominees  as  hsted  m  the 
proxy  statement,  and  [iii]  all  of  such 
nominees  were  elected.  If  the  registrant  did 
not  solicit  proxies  and  the  Board  of  Directors 
as  previo«aly  reported  to  the  Cooiptrotiar 
was  re-elected  in  its  entirety,  a  statement  to 
that  effect  in  answer  to  para^aph  (b)  will 
suffice  as  an  answer  thereto. 

4.  Paragraph  (c)  need  not  be  answered  as 
to  procedural  matters  or  as  to  (he  selection  or 
approval  of  auditors. 

5.  If  the  back  has  furnished  to  its  security 
holders  proxy  soliciting  material  containing 
the  information  called  for  by  paragrapth  (d). 
the  paragraph  may  be  answered  by  reference 
to  the  information  contained  in  svch  material. 

6.  If  the  bank  haa  published  a  report 
containing  all  the  information  called  for  by 
this  item,  the  item  may  be  answered  by  ■ 
reference  to  the  inforsiation  cootaiaed  in 
such  report 

Item  5.  Other  Infonnatioa 

The  bank  may,  at  its  option,  report  under 
this  item  any  mfomation.  not  previously 
reported  in  a  report  on  Form  P-d.  or  required 
by  this  form.  If  ettadosm  t&  such  information 
IS  made  under  this  item,  it  need  not  be 
repeated  in  a  report  on  Form  F-3  or  m  a 
subaequent  report  on  Form  F-4. 

Item  e.  Exhibits  and  Reports  on  Form  F-3. 

(a)  Furnish  the  exhibits  required  by 
Sii.sn. 

fb)  Reports  on  Form  P-9.  State  whether  any 
reports  on  Form  F-3  have  been  filed  during 
the  quarter  for  which  this  report  ia  filed,  and 
hst  the  itema  repotted,  financial  statamenU 
filed,  and  the  dates  of  any  such  leporta. 
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Signatures  * 

Pursuant  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934,  the 
registrant  has  duly  caused  this  report  to  be 
signed  on  its  behalf  by  the  undersigned 
thereunto  duly  authorized. 
Date _ 

(Registrant) 

(Signature)  "* 

Ddte 

(Signature)  '* 

16.  By  amending  §  11.401  by  revising? 
the  last  sentence  of  paragraph  (a)  and 
amending  the  first  sentence  of 
paragraph  (b)  to  read  as  follows: 

§  11. 401     Requirement  of  acquisition 
statements  under  section  13<d)  of  the  Act. 

(d)  *   *   *  Three  copies  of  the 
statement,  including  all  exhibits,  shall 
be  filed  with  the  Comptroller. 

(b)  A  person  who  would  otherwise  be 
obligated  under  paragraph  (a)  of  this 
section  to  File  a  statement  on  Form  F-11 
may.  in  lieu  thereof,  file  with  the 
Comptroller  of  the  Currency  within  45 
days  after  the  end  of  the  calendar  year 
in  which  such  person  became  so 
obligated  three  copies,  including  all 
exhibits,  of  a  short  form  statement  on 
FormF-llA  *  *  '. 
•         •         •         •         • 

17.  By  revising  §  11.402  to  read  as 
follows: 

§  1 1.402    Amendments  to  acquisition 
statements. 

(a)  Form  F-11.  If  any  material  change 
occurs  in  the  facts  set  forth  in  the 
statement  required  by  S  11.401(a) 
including,  but  not  limited  to.  any 
material  increase  or  decrease  in  the 
percentage  of  the  class  beneficially 
owned,  the  person  or  persons  who  were 
required  to  file  such  statement  shall 
promptly  file  with  the  Comptroller  and 
send  to  the  bank  as  its  principal 
executive  office,  by  registered  or 
certified  mail,  and  to  each  exchange  on 
which  the  security  is  traded,  as 
amendment  disclosing  such  change.  An 
acquisition  or  disposition  of  beneficial 
ownership  of  securities  in  an  amount 
equal  to  one  percent  or  more  of  the  class 
of  securities  shall  be  deemed  "material" 
for  purposes  of  this  section.  Acquisitions 
or  dispositions  of  less  than  such 
amounts  may  be  materials,  depending 
upon  the  facts  and  circumstances.  Three 
copies  of  each  amendment  shall  be  filed 
with  the  Comptroller. 

(b)  Form  F-llA.  Notwithstanding 

§  11.402(a)  and  provided  that  the  person 


■  See  General  Instruction  G. 
*■  Print  name  and  title  of  the  siting  officer  under 
his  or  her  signature. 


or  persons  filing  a  statement  under 
§  11.401(b)  continue  to  meet  the 
requirements  set  forth  therein,  any 
person  who  has  filed  a  short  form 
statement  on  Form  F-llA  shall  amend 
such  statement  within  45  days  after  the 
end  of  each  calendar  year  if,  as  of  the 
end  of  such  calendar  year,  there  are  any 
changes  in  the  information  reported  in 
the  previous  filing  on  that  form. 
Provided.  howRver.  that  such 
amendment  need  not  be  filed  with 
respect  to  a  change  in  the  percent  of 
class  outstanding  previously  reported  if 
such  change  results  solely  from  a  change 
in  the  aggregate  number  of  securities 
outstanding.  Three  copies  of  the 
amendment,  including  all  exhibits,  shall 
be  filed  with  the  Comptroller  and  one 
each  sent,  by  registered  or  certified  mail, 
to  the  bank  at  its  principal  office  and  to 
the  principal  national  securities 
exchange  where  the  security  is  traded. 
Once  an  amendment  has  been  filed 
reflecting  beneficial  ownership  of  five 
percent  or  less  of  the  class  of  securities, 
no  additional  filings  are  required,  unless 
the  person  thereafter  becomes  the 
beneficial  owner  of  more  than  five 
percent  of  the  class  and  is  required  to 
file  under  §  11.401. 

Note. — For  persons  filing  a  short  form 
statement  pursuant  to  {  11.401(b),  see  also 
§11.4m(b)(2),  (3),  and  (4). 

18.  By  revising  5  11.410(b)  (1).  (f)  and 
(h)  to  read  as  follows: 

§  1 1.410    Reports  of  directors,  officers  and 
principal  stockholders  pursuant  to  section 
16<a)  of  tfw  Exefuinge  Act 
♦         •         •         •         • 

(b)  Ownership  of  more  than  10 
percent  of  a  class  of  equity  securities. 
(1)  In  determining,  for  the  purpose  of 
section  16(a)  of  the  Act.  whether  a 
person  is  the  beneficial  owner  directly 
or  indirectly,  of  more  than  10  percent  of 
any  class  of  equity  securities,  such  class 
shall  be  deemed  to  consist  of  the  total 
amount  of  such  class  outstanding, 
exclusive  of  any  securities  of  such  class 
held  by  or  for  the  account  of  the  issuer 
or  a  subsidiaiy  of  the  issuer.  However, 
for  the  purpose  of  determining 
percentage  ownership  of  voting  trust 
certificates  or  certificates  of  deposit  for 
equity  securities,  the  class  of  voting 
trust  certificates  or  certificates  of 
deposit  shall  be  deemed  to  consist  of  the 
amount  of  voting  trust  certificates  or 
certificates  of  deposit  issuable  with 
respect  to  the  total  amount  of 
outstanding  equity  securities  of  the  class 
which  may  be  deposited  under  the 
voting  trust  agreement  or  deposit 
agreement  in  question,  whether  or  not 
all  of  such  outstanding  securities  have 
been  so  deposited.  For  the  purpose  of 
this  section,  a  person  acting  in  good 


faith  may  rely  on  the  information 
contained  in  the  latest  consolidated 
financial  statement  in  a  registration 
statement  or  annual  rejyort  filed  with  the 
Comptroller  under  the  Act  with  respect 
to  the  amount  of  securites  of  the  class 
outstanding  or  in  the  case  of  voting  trust 
certificates  or  certificates  of  deposit  the 
amount  thereof  issuable. 
•         •         «         •         « 

[f]  Puts,  calls,  options,  and  other 
rights  or  obligations  subject  to  section 
16(a)  of  the  Act.  (1)  The  granting, 
acquisition  or  disposition  of  any 
presently  exercisable  put,  call,  option,  or 
other  right  or  obligation  to  buy  securities 
from,  or  sell  securities  to,  another 
person,  or  any  expiration  or  cancellation 
thereof  shall  be  deemed  to  effect  such  a 
change  in  the  beneficial  ownership  of 
the  securities  to  which  the  right  or 
obligation  relates  as  to  require  the  filing 
of  a  statement  under  section  16(a)  of  the 
Act. 

Notes. — 1.  If  such  right  or  obligation  is  not 
initially  exercisable,  the  granting  and 
acquisition  thereof  shall  be  reported  in  a 
statement  filed  for  the  month  in  which  it 
became  exercisable,  unless  the  filing  of  such 
statement  is  otherwise  not  required. 

2.  The  right  of  a  pledgee  or  borrower  of 
securities  to  sell  the  pledged  or  borrowed 
securities  is  not  an  option  or  right  to  sell 
securities  within  the  meaning  of  this  section. 
However,  the  sale  of  the  pledged  or  borrowed 
securities  by  the  pledgee  or  borrower  shall  be 
reported  by  the  pledgor  or  lender. 

3.  The  right  to  acquire  securities,  or  the 
obligation  to  dispose  of  securities,  in 
connection  with  a  merger  or  consolidation 
involving  the  issue  of  the  securities  is  not  a 
right  or  obligation  to  buy  or  sell  securities 
within  the  meaning  of  this  section 

(2)  For  the  purpose  of  section  16(a)  of 
the  Act  both  the  grantor  and  the  holder 
of  any  presently  exercisable  put,  call, 
option  or  other  right  or  obligation  to  buy 
or  sell  securities  shall  be  deemed  to  be 
beneficial  owners  of  the  securities  shall 
be  deemed  to  be  beneficial  owners  of 
the  securities  subject  to  such  right  or 
obligation  until  it  is  exercised  or 
cancelled  or  expires. 

(3)  .Notwithstanding  the  foregoing,  a 
statement  need  not  be  filed  under 
section  16(a)  of  the  Act:  (i)  By  any 
person  with  respect  to  the  acquisition, 
expiration  or  cancellation  of  any 
nontransferable,  qualified,  restricted  or 
other  stock  option  granted  by  the  bank, 
if  securities  to  which  the  option  relates 
are  govered  by  a  plan  provided  for  the 
ber.jfit  of  its  employees  or  the 
employees  of  its  affiliates,  and  if  such 
plan  meets  the  conditions  specified  in 

§  11.4 ilfc)  of  this  chapter  or  (ii)  by  any 
bank  with  respect  to  any  put,  call, 
option  or  other  right  or  obligation  to  buy 
or  sell  securities  of  which  it  is  the  issuer. 
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Note. — An  option,  otherwise 
nontransferable,  is  deemed  to  be 
nontransferable  even  though  it  may  be 
disposed  of  by  will  or  by  descent  and 
distribution  upon  the  death  of  the  holder 

(4)  Nothing  in  this  section  shall  be 
deemed  to  exempt  any  person  from  the 
duty  to  file  the  statements  required  upon 
the  exercise  of  any  put,  call,  option,  or 
other  right  or  obligation  to  buy  or  sell 
securities 
•        •        •         •         . 

(h)  Exemption  of  small  transactions 
from  section  16(a)  of  the  Act.  (1)  Any 
acquisition  of  a  bank's  securities  shall 
be  £  xempt  from  section  16(a)  of  the  Act 
where: 

(i)  The  person  effecting  the  acquisition 
does  not  within  six  months  thereafter 
effect  an;  disposition,  otherwise  than  by 
way  of  gi  t.  of  securities  of  the  same 
class,  and 

(ii)  The  person  effecting  such 
acquisition  does  not  participate  in 
acquisitions  or  in  dispositions  of 
securities  of  the  same  class  having  a 
total  market  value  in  excess  of  $10,000 
for  any  six-month  period  during  which 
the  acquisition  occurs. 

(2)  Any  acquisition  or  disposition  of  a 
bank's  securities  by  way  of  gift,  where 
the  total  amount  of  such  gifts  does  not 
exceed  $10,000  in  market  value  for  any 
six-month  period,  shall  be  exempt  from 
section  16(a)  of  the  Act  and  may  be 
excluded  from  the  computations 
prescribed  in  S  11.410(h)(l){ii). 

(3)  All  persons  exempted  by 

S  n.410(h)  (1)  or  (2)  shall  include  in  the 
first  report  filed  by  him  or  her  after  a 
transaction  within  the  exemption,  a 
statement  showing  his  or  her 
acquisitions  and  dispositions  for  each 
six-month  period  or  portion  thereof  that 
has  elapsed  since  the  last  filing. 

19.  By  revising  S  11.411(c)  to  read  as 
follows: 

911.411    Exwnptlon  of  certain 
transactiona  from  aaction  16(b)  of  th« 
Exctianga  Act 
•         ♦         •         •        • 

(c)  Exemption  from  section  16(b)  of 
the  acquisitions  of  shares  of  stock  and 
stock  options  and  stock  appreciation 
rights  under  certain  stock  incentive, 
stock  option  or  similar  plans.  The 
following  transactions  by  a  director  or 
officer  shall  be  exempt  from  the 
operation  of  section  16(b)  of  the  Act  if 
they  occur  pursuant  to  a  plan  which 
satisfies  the  conditions  of  this 
subsection:  the  acquisition  of  shares  of 
stock,  except  that  stock  acquired  upon 
the  exercise  of  an  option,  warrant  or 
right,  shall  be  exempt  only  to  the  extent 
indicated  in  the  final  clause  of  this 
sentence:  the  acquisition,  expiration, 
cancellation  or  surrender  to  the  bank  of 


a  stock  option  or  stock  appreciation 
right:  the  surrender  or  delivery  to  the 
bank  of  shares  of  its  stock  as  payment 
for  the  exercise  of  a  stock  option  for 
shares  of  the  same  class:  and  the 
acquisition,  upon  the  exercise  of  a  stock 
option,  of  shares  of  stock  equal  to  the 
number  of  shares  of  the  same  class 
surrendered  or  delivered  to  the  issuer  as 
payment  for  the  exercise  of  the  option. 
The  conditions  of  this  rule  that  a  plan 
must  satisfy  in  order  for  the  above 
transactions  to  be  exempt  are  as 
follows: 

(1)  Approval  by  security  holders.  The 
plan  must  be  approved,  directly  or 
indirectly, 

(i)  By  the  affirmative  votes  of  the 
holders  of  a  majority  of  the  securities  of 
the  bank  present,  or  represented,  and 
entitled  to  vote  at  a  meeting  duly  held  in 
accordance  with  the  applicable  laws  of 
the  State  or  other  jurisdiction  in  which 
the  bank  is  incorporated  or 

(ii)  By  the  written  consent  of  the 
holders  of  a  majority  of  the  securities  of 
the  bank  entitled  to  vote:  Provided, 
however.  That  if  such  vote  or  written 
consent  was  not  soUcited  substantially 
in  accordance  with  the  rules  and 
regulations,  if  any,  in  effect  under 
section  14(a)  of  the  Act  at  the  time  of 
such  vote  or  written  consent,  the  bank 
shall  furnish  in  wrriting  to  the  holders  of 
record  of  the  securities  entitled  to  vote 
for  the  plan  substantially  the  same 
information  concerning  the  plan  which 
would  be  required  by  the  rules  and 
regulations  in  effect  under  section  14(a) 
of  the  Act  at  the  time  such  iaformation 
is  furnished,  if  proxies  to  be  voted  with 
respect  to  the  approval  or  disapproval  of 
the  plan  were  then  being  solicited,  on  or 
prior  to  the  date  of  the  first  annual 
meeting  of  security  holders  held 
subsequent  to  the  later  of  the  first 
registration  by  the  bank  of  an  equity 
security  under  section  12  of  the  Act.  or 
the  acquisition  by  the  director  or  officer 
of  the  equity  security  or  securities  for 
which  exemption  is  claimed. 
Such  wrritten  information  may  be 
furnished  by  mail  to  the  last  known 
address  of  the  security  holders  of  record 
within  30  days  prior  to  the  date  of  the 
mailing.  Three  copies  of  such  written 
information  shall  be  filed  with,  or 
mailed  for  filing  to.  the  Comptroller  not 
later  than  the  date  on  which  it  is  first 
sent  or  given  to  security  headers  of  the 
bank.  For  the  purposes  of  this 
paragraph,  the  term  "bank"  includes  a 
predecessor  corporation  if  the  plan  or 
obligations  to  participate  thereunder 
were  assumed  by  the  bank  in 
connection  with  the  succession.  In 
addition,  any  amendment  to  the  plan 
shall  be  similarly  approved  if  the 


amendment  would  materially  increase 
the  benefits  accruing  to  participants 
under  the  plan,  materially  increase  the 
number  of  securities  which  may  be 
issued  under  the  plan,  or  materially 
modify  the  requirements  as  to  eligibihty 
for  participation  in  the  plan. 

(2)  Disinterested  administrator.  If  the 
selection  of  any  director  or  officer  of  the 
bank  to  whom  stock  may  be  allocated  or 
to  whom  stock  options  or  stock 
appreciation  rights  may  be  granted 
under  the  plan,  or  if  the  determination  of 
the  number  or  maximum  number  of 
shares  of  stock  which  may  be  allocated 
to  any  such  director  or  officer  or  which 
may  be  covered  by  stock  option  or  stock 
appreciation  rights  granted  to  any  such 
director  or  officer  under  the  plan  is 
subject  to  the  discretion  of  any  person, 
then  such  discretion  shall  be  exercised 
only  as  follows: 

(i)  With  respect  to  the  participation  of 
directors — 

(A)  By  the  board  of  directors  of  the 
bank,  if  a  majority  of  the  board  and  a 
majority  of  the  directors  acting  in  the 
matter  are  disinterested  persons; 

(B)  By.  or  only  in  accordance  with  the 
recommendation  of,  a  committee  of 
three  or  more  persons  having  full 
authority  to  act  in  the  matter.  If  all  of  its 
members  are  disinterested  persons:  or 

(C)  Otherwise  in  accordance  with  the 
plan,  if  the  plan: 

[1]  Specifies  the  number  of  maximum 
number  of  shares  of  stock  which 
directors  may  acquire  or  which  may  be 
subject  to  stock  options  or  stock 
appreciation  rights  granted  to  directors 
pursuant  to  the  plan  and  specifies  the 
terms  upon  which  and  the  times  at 
which,  or  the  periods  within  which,  such 
stock  may  be  acquired  or  such  options 
or  rights  may  be  acquired  and  exercised: 
or 

(2)  Sets  forth,  by  formula  or  otherwise, 
effective  and  determinable  limitations 
with  respect  to  the  foregoing  based  upon 
earnings  of  the  bank,  dividends  paid, 
compensation  received  by  participants, 
options  prices,  market  value  of  shares, 
outstanding  shares  or  percentages 
thereof  outstanding  from  time  to  time  or 
similar  factors. 

(ii)  With  respect  to  the  participation  of 
officers  who  are  not  directors — 

(A)  By  the  board  of  directors  of  the 
bank  or  a  committee  of  three  or  more  ' 
directors; 

(B)  By,  or  only  in  accordance  with  the 
recommendations  of,  a  committee  of 
three  or  more  persons  having  full 
authority  to  act  in  the  matter,  if  all  of  its 
members  are  disinterested  persons:  or 

(C)  Otherwise  in  accordance  with  the 
plan,  if  the  plan: 
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(7)  Specifies  the  number  or  maximum 
numbw  of  ihares  of  stock  which  officers 
may  acquire  or  «^ich  may  be  subject  to 
stock  options  or  stock  appreciation 
rights  panted  to  the  ofRcers  pursuant  to 
the  plan  and  the  terms  upon  which,  and 
the  times  at  which,  or  the  period  within 
which,  such  stock  may  be  acquired  or 
such  options  or  rights  may  be  acquired 
and  exercised;  or 

(2)  Sets  forth,  by  formula  or  otherwise, 
elective  and  determinable  limitations 
with  respect  to  the  foregoing  based  upon 
earnings  of  the  bank,  dividends  paid, 
compensation  received  by  participants, 
option  prices,  market  value  of  shares, 
outstanding  shares  or  percentages 
thereof  outstanding  from  time  to  time  or 
similar  factors. 

(iii)  The  provisions  of  this  paragraph 
shall  not  apply  with  respect  to  any 
option  or  right  granted,  or  other  equity 
security  acquired,  prior  to  the  date  of 
the  first  registration  of  an  equity 
security  under  section  12  of  the  Act 

(3)  Plan  limitations.  The  plan 
effectively  limits,  as  to  each  participant 
or  as  to  aU  participants,  the  aggregate 
dollar  amoimt  of  stock  or  the  aggregate 
number  of  shares  of  stock  which  may  be 
allocated,  or  which  may  be  subject  to 
stock  options  or  stock  appreciation 
rights  issued  pursuant  to  the  plan.  The 
limitations  may  be  established  on  an 
annual  basis  or  for  the  duration  of  the 
plan — whether  or  not  the  plan  has  a 
fixed  termination  date — and  may  be 
determined  by:  Fixed  or  maximum 
dollar  amounts;  fixed  or  maximum 
number  of  shares;  or  by  formulas  based 
upon  earnings  of  the  bank,  dividends 
paid,  compensation  received  by 
participants,  option  prices,  market  value 
of  shares,  outstanding  shares  or 
percentages  thereof  outstanding  from 
time  to  time,  or  similar  factors  which 
will  result  in  an  effective  and 
determinable  limitation.  Such  limitations 
may  be  subject  to  any  provision  for 
adjustment  of  the  plan,  of  stock 
allocable,  or  options  outstanding 
thereunder  to  prevent  dilution  or 
enlai^ement  of  rights. 

(4)  Defintions.  Unless  the  context 
otherwise  requires,  all  terms  used  in 

§  11.411(c)  shall  have  the  same  meaning 
as  in  the  Act  or  elsewhere  in  Part  11.  In 
addition,  the  following  definitions  apply: 

(i)  The  term  "plan"  shall  mean  an 
option,  bonus,  appreciation,  profit 
sharing,  retirement,  incentive,  thrift, 
savings,  or  similar  plan  which  meets  the 
following  conditions: 

(A)  The  plan  must  be  set  forth  In  a 
written  document  describing  the  means 
or  basis  for  determining  the  eligibility  of 
individuals  to  participate  and  either  the 
price  at  which  the  securities  shall  be 
offered  or  the  method  by  which  the  price 


or  the  amount  of  the  award  is  to  be 
determined;  and 

(B)  The  plan  must  provide  with 
respect  to  any  option  or  similar  right 
(including  a  stock  appreciation  right) 
offered  pursuant  to  the  plan  that  such 
option  or  right  is  not  transferable  other 
than  by  will  or  the  laws  of  descent  and 
distribution  and  that  it  is  exercisable 
during  the  employee's  lifetime  only  by 
the  employee  or  by  the  employee's 
guardian  or  legal  representative. 

(ii)  The  term  "exercise  of  an  option, 
warrant  or  right"  contained  in  the 
parenthetical  clause  of  the  first 
paragraph  of  this  \  11.411(c)  shall  not 
include: 

(A)  The  election  to  receive  under  any 
plan,  compensation  in  the  form  of  stock 
or  credits  therefor  provided,  that  such 
election  is  made  either  prior  to  the 
making  of  the  award  or  prior  to  the 
fulfillment  of  ell  conditions  to  the 
receipt  of  the  compensation  and 
provided  further,  that  such  election  is 
irrevocable  until  at  least  six  months 
after  termination  of  employment: 

(B)  The  subsequent  crediting  of  such 
stock; 

(C)  Any  election  as  to  the  time  for 
delivery  of  such  stock  after  termination 
of  employment  provided  that  such 
election  is  made  at  least  six  months 
prior  to  any  such  delivery; 

(D)  The  fulfillment  of  any  condition  to 
the  absolute  right  to  receive  such  stock; 
or 

(E)  The  acceptance  of  certificates  for 
shares  of  such  stock 

(iii)  The  term  "disinterested  person" 
used  in  S  11.4H(c)(2)  and  (5)  shall  mean 
an  administrator  of  a  plan  who,  upon 
exercising  discretion  in  administering 
the  plan  is  not  eligible  for  selection  as  a 
person  to  whom  stock  may  be  allocated 
or  to  whom  stock  options  or  stock 
appreciation  rights  may  be  granted 
pursuant  to  the  plan  or  any  other  plan  of 
the  bank  or  any  of  its  affiUates  that 
entitle  the  participants  therein  to 
acquire  stock,  stock  options  or  stock 
appreciation  rights  of  the  bank  or  any  of 
its  affiliates. 

(5)  Cash  settlements  of  stock 
appreciation  rights.  Any  transaction 
involving  the  exercise  and  cancellation 
of  a  stock  appreciation  right  issued 
pursuant  to  a  plan  (whether  or  not  the 
transaction  also  involves  the  related 
surrender  and  cancellation  of  a  stock 
option),  and  the  receipt  of  cash  in 
complete  or  partial  settlement  of  that 
right  shall  be  exempt  from  the  operation 
of  section  16(b)  of  the  Act  if  all  the 
following  conditions  are  met: 

(i)  Information  about  the  bank. 

(A)  The  issuer  of  the  stock 
appreciation  right  has  been  subject  to 
the  reporting  requirements  of  section  13 


of  the  Act  for  at  least  a  year  prior  to  the 
transaction  and  has  filed  all  reports  and 
statements  required  to  be  filed  under 
that  section  during  that  year. 

(B)  The  issuer  of  the  stock 
appreciation  right  on  a  regular  basis 
releases  for  publication  quarterly  and 
annual  summary  statements  of 
operations.  This  condition  shall  be 
deemed  satisfied  if  the  specified 
financial  data  appears: 

[1]  On  a  wire  service, 

[2)  In  a  financial  news  service, 

[3)  In  a  newspaper  of  general 
circulation,  or 

[4]  Is  otherwise  made  publicly 
available. 

(ii)  Limitation  on  the  right  and  any 
related  option.  Neither  the  stock 
appreciation  right  nor  any  related  stock 
option  shall  have  been  exercised  during 
the  first  six  months  of  their  respective 
terms,  except  that  this  limitation  shall 
not  apply  in  the  event  death  or  disabiUty 
of  the  grantee  occurs  prior  to  the 
expiration  of  the  six-month  period. 

(iii)  Administration  of  the  plan.  (A) 
The  plan  shall  be  administered  by  either 
the  board  of  directors,  a  majority  of 
which  are  disinterested  persons  and  a 
majority  of  the  directors  acting  on  plan 
matters  are  disinterested  persons,  or  by 
a  committee  of  three  or  more  persons, 
all  of  whom  are  disinterested  persons; 

(B)  The  board  or  committee  shedl  have 
sole  discretion  either: 

(1)  To  determine  the  form  in  which 
payment  of  the  right  will  be  made  (i.e., 
cash,  securities,  or  any  combination 
thereof),  or 

[2)  To  consent  to  or  diapprove  the 
election  of  the  participant  to  receive 
cash  in  full  or  partial  settlement  of  the 
right.  Such  consent  or  disapproval  may 
be  given  at  any  time  after  the  election  to 
which  it  relates; 

(C)  Any  election  by  the  participant  to 
receive  cash  in  full  or  partial  settlement 
of  the  stock  appreciation  right  as  well 
as  any  exercise  by  the  participant  of  a 
stock  appreciation  right  for  such  cash, 
shall  be  made  during  the  period 
beginning  on  the  third  business  day 
following  the  date  of  release  of  the 
financial  data  specified  in 

§  11.411(c)(5)(i)(B)  and  ending  on  die 
twelfth  business  day  following  such 
date.  Section  11.411(c)(5)(iii)(C), 
however,  shall  not  apply  to  any  exercise 
by  the  participant  of  a  stock 
appreciation  right  for  cash  where  the 
date  of  exercise: 

[1)  Is  automatic  of  fixed  in  advance 
under  the  plan; 

[2]  Is  a  least  six  months  beyond  the 
date  of  grant  of  the  stock  appreciation 
right  and 
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[3]  Is  outside  the  control  of  the 
participant. 

(iv)  Compliancewith  other  conditions 
of§  11.41lfc).  The  plan  under  which  the 
stock  appreciation  rights  and  any 
related  options  are  granted  shall  meet 
the  conditions  specified  above  in 
§11.4n(c)(l),  (2],  (3).and{4). 

(v)  Limit  of  the  exemption.  Nothing  in 
this  §  11.411(c)(5)  provides  an  exemption 
from  section  16(d)  for  the  acquisition  of 
stock  upon  the  exercise  of  stock 
appreciation  right  or  a  stock  option. 

20.  By  revising  §  11.501  (a)  and  (c)  to 
read  as  follows: 

§  1 1 .50 1    Requirement  of  statement. 

(a)  Proxy  statements.  No  solicitation 
of  a  proxy  with  respect  to  security  of  a 
bank  registered  under  section  12  of  the 
Act  shall  be  made  unless  each  person 
solicited  is  concurrently  furnished  or  has 
previously  been  furnished  with  a  written 
proxy  statement  containing  the 
information  required  by  Form  F-5. 
•         •        •        •        . 

(c)  Statements.  A  proxy  statement  or 
an  information  statement  required  by 
this  paragraph  is  hereinafter  sometimes 
referred  to  as  a  "Statement." 

21.  By  revising  {  11.503  to  read  as 
follows: 

§11.503    Annual  report  to  security  holder* 
to  accompany  statements. 

(a)  Any  statement  furnished  on  hehalf 
of  the  bank  that  relates  to  an  annual 
meeting  of  security  holders  at  which 
directors  are  to  be  elected  shall  be 
accompanied  or  preceded  by  an  annual 
report  to  such  security  holders  as 
follows,  Provided  however.  That:  a 
bank  is  not  required  to  send  an  annual 
report  to  a  security  holder  of  record 
having  the  same  address  as  another 
security  holder  of  record,  provided  that 
(i)  such  security  holders  are  not  holding 
such  bank's  securities  in  nominee  name, 
(ii)  at  least  one  report  is  sent  to  a  holder 
of  record  at  that  address  and  (iii)  the 
holders  of  record  to  whom  a  report  is 
not  sent  agree  thereto  in  writing;  and 
unless  state  law  requires  otherwise,  a 
bank  is  not  required  to  send  an  annual 
report  or  proxy  statement  to  a  security 
holder  if  (i)  an  annual  report  or  a  proxy 
statement  for  two  consecutive  annual 
meetings  or  (ii)  all,  and  at  least  two, 
chec)^  (if  sent  by  first  class  mail)  in 
payment  of  dividends  or  interest  on 
securities  during  a  twelve  month  period 
have  been  mailed  to  such  security 
holder's  address  and  have  been  returned 
undeliverable  (although  a  bank's 
obligation  to  deliver  an  annual  report  or 
a  proxy  statement  under  this  section  is 
reinstated  once  it  has  such  security 
holders  current  address): 


\ 


(1)  The  report  shall  include,  for  the 
bank  and  its  subsidiaries,  consohdated 
balance  sheets  as  of  the  end  of  each  of 
the  two  most  recent  fiscal  years  and 
statements  of  income  and  changes  in 
financial  position  for  each  of  the  three 
most  recent  fiscal  years  prepared  in 
accordance  with  Subpart  I.  The 
provisions  of  §}  11.911. 11.913  to  11.918. 
and  11.940  shall  not  apply.  Any  financial 
statement  schedules  or  exhibits  or 
separate  financial  statements  which 
may  otherwise  be  required  in  filings 
with  the  Comptroller  may  be  omitted. 

Note. — If  the  fmancia]  statements  for  a 
period  prior  to  the  most  recently  completed 
fiscal  year  have  been  examined  by  a 
predecessor  accountant,  the  separate  report 
of  the  predecessor  accountant  may  be 
omitted  in  the  report  tff  security  holders, 
provided  the  bank  has  obtained  from  the 
predecessor  accountant  a  reissued  report 
covering  the  prior  period  presented,  and  the 
successor  accountant  dearly  indicates  in  the 
scope  paragraph  of  his  or  her  report  (a)  that 
the  financial  statements  of  the  prior  period 
were  examined  by  other  accountants,  (b)  the 
date  of  their  report,  (c)  the  type  of  opinion 
expressed  by  the  predecessor  accountant 
and  (d)  the  substantive  reasons  therefor,  if  it 
was  other  than  unqualified.  If  should  be 
noted,  however,  that  the  separate  report  of 
any  predecessor  accountant  is  required  in 
filings  with  the  Comptroller.  If,  for  instance, 
the  financial  statements  in  the  aiuiual  report 
to  security  holders  are  incorporated  by 
reference  in  a  Form  F-2.  the  separate  r«port 
of  a  predecessor  accountant  shall  be  filed  in 
Part  II  or  in  Part  IV  as  a  financial  statement 
schedule. 

(2)  Financial  statements  and  notes 
thereto  shall  be  presented  in  roman  type 
at  least  as  large  and  as  legible  as  10- 
point  modem  type.  If  necessary  for 
convenient  presentation,  the  financial 
statements  may  be  in  roman  type  as 
large  and  as  legible  as  8-point  modem 
type.  All  types  shall  be  leaded  at  least  2- 
points. 

(3)  The  report  shall  contain  the 
Supplementary  Financial  Information 
required  by  {  11.832. 

(4)  The  report  shall  contain 
information  concerning  Disagreements 
with  Accountants  on  Accounting  and 
Financial  Disclosure  required  by 

S  11.834. 

(5)(i)  The  report  shall  contain  the 
Selected  Financial  Data  required  by 
5  11.831. 

(ii)  The  report  shall  contain 
Management's  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations  required  by  S  11.833. 

(6)  The  report  shall  contain  a  brief 
description  of  the  business  done  by  the 
bank  and  its  subsidiaries  during  the 
most  recent  fiscal  year  which  will,  in  the 
opinion  of  management,  indicate  the 


general  nature  and  scope  of  the  business 
of  the  bank  and  its  subsidiaries. 

(7)  The  report  shall  identify  each  of 
the  bank's  directors  and  executive 
officers,  and  shall  indicate  the  principal 
occupation  or  employment  of  each  such 
person  and  the  name  and  principal 
business  of  any  organization  by  which 
such  person  is  so  employed. 

(8)  The  report  shall  contain  the  market 
price  of  and  dividends  on  the  bank's 
common  equity  and  related  stockholder 
matters  required  by  {  11.821 

(9)  Management's  proxy  statement  or 
the  report,  shall  contain  an  undertalcing 
in  boldface  or  otherwise  reasonably 
prominent  type  to  provide  without 
charge  to  each  person  solicited,  on  the 
written  request  of  any  such  person,  a 
copy  of  the  bank's  annual  report  of  Form 
F-2,  including  the  fmancial  statements 
and  the  fmancial  statement  schedules, 
required  to  be  filed  with  the  Comptroller 
pursuant  to  Rule  13a-l  under  the  Act  for 
the  bank's  most  recent  fiscal  year,  and 
shall  indicate  the  name  and  address  of 
the  person  to  whom  such  a  written 
request  is  to  be  directed.  In  the 
discretion  of  management  a  bank  need 
not  udertake  to  furnish  without  charge 
copies  of  all  exhibits  to  its  Form  F-2. 
provided  that  the  copy  of  the  annual 
report  on  Form  F-2  furnished  without 
charge  to  requesting  security  holders  Is 
accompanied  by  a  list  briefly  describing 
all  the  exhibits  not  contained  therein 
and  indicating  diat  the  bank  will  furnish 
any  exhibit  upon  the  payment  of  a 
specified  reasonable  fee  which  fee  shall 
be  limited  to  the  bank's  reasonable 
expenses  in  furnishing  such  exhibit  If 
the  bank's  annual  report  to  security 
holders  complies  widi  all  of  the 
disclosure  requirements  of  Form  F-2  and 
is  filed  with  the  Comptroller  in 
satisfaction  of  its  Form  F-2  filing 
requirements,  such  bank  need  not 
furnish  a  separate  Form  F-2  to  security 
holders  who  receive  a  copy  of  such 
annual  report. 

Not*. — Pursuant  to  the  undertaking 
required  by  the  ab>ove  paragraph  (a)(9],  a 
bank  shall  furnish  a  copy  of  its  annual  report 
on  Form  F-2  to  a  beneficial  owner  of  its 
securities  upon  receipt  of  a  written  request 
from  such  person.  Each  request  must  set  forth 
a  good  faith  representation  that,  at  of  the 
record  date  for  the  annual  meeting  of  the 
bank's  security  holders,  the  person  making 
the  request  was  beneficial  owner  of  securities 
entitled  to  vote  at  such  meeting. 

(10)  Subject  to  the  foregoing 
requirements,  the  report  may  be  in  any 
form  deemed  suitable  by  managment 
and  the  information  required  by 
subparagraphs  (a)(5)  to  (a)(10)  may  be 
presented  in  an  appendix  or  other 
separate  section  of  the  report,  provided 
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that  the  attention  of  aecurity  holders  is 
called  to  such  presentation. 

Nate. — Banks  art  encouraged  to  utilize 
tables,  schadttles,  charts,  and  graphic 
iUustratiooa  to  present  financial  information 
in  an  understandable  manner.  Any 
presentation  of  financial  information  must  be 
consistent  with  the  data  in  the  financial 
statements  contained  in  the  report  and,  if 
appropriate,  should  refer  to  relevant  portions 
of  the  financial  statements  and  notes  thereto. 

(11)  This  paragraph  (a)  shall  not 
apply,  however,  to  solicitations  made  on 
behalf  of  the  bank  before  the  financial 
statements  are  available  if  solicitation  is 
being  made  at  the  time  in  opposition  to 
the  bank  and  if  the  bank's  proxy 
statement  includes  an  undertaking  in 
boldface  type  to  furnish  such  annual 
report  to  all  persons  being  solicited,  at 
least  20  days  before  the  date  of  the 
meeting. 

(b)  Three  copies  of  the  report  sent  to 
security  holders  pursuant  to  this  rule 
shall  be  mailed  to  the  Comptroller  solely 
for  its  information,  not  later  than  the 
date  on  which  such  report  is  first  sent  or 
given  to  security  holders  or  the  date  on 
which  preliminary  copies  of  solicitation 
material  are  filed  with  the  Comptroller 
pursuant  to  9  11.506,  whichever  date  is 
later.  The  report  is  not  deemed  to  be 
"soliciting  material"  or  to  be  "filed"  with 
the  Comptroller  or  subject  to  this 
regulation  otherwise  than  as  provided  in 
this  rule,  or  to  the  liabilities  of  Section 
18  of  the  Act,  except  to  the  extent  that 
the  bank  specifically  requests  that  it  be 
treated  as  a  part  of  the  proxy  soliciting 
material  or  incorporates  it  in  the  proxy 
statement  or  other  filed  report  by 
reference. 

Note. — To  assist  the  staff,  managements  of 
tMnlcs  are  requested  to  indicate  in  a  letter 
transmitting  to  the  ComptroUer  copies  of  their 
annual  reports  to  shareholders  or  in  a 
separate  letter  at  about  the  time  the  annual 
report  is  furnished  to  the  Comptroller, 
whether  the  financial  statements  in  the  report 
reflect  a  change  from  the  preceding  year  in 
any  accounting  principles  or  practices  or  in 
the  method  of  applying  any  such  principles  or 
practices. 


22.  By  adding  S  11.505(f)  to  read  as 
follows: 

S  1 1.505    PrMwitatkMi  of  Information  In 
proxy  or  Information  atatMnent 

*        •        •        *        • 

(f)  All  proxy  statements  shall  disclose 
on  the  first  page  thereof  the  complete 
mailing  address,  including  zip  code,  of 
the  principal  executive  offices  of  the 
bank  and  the  approximate  date  on 
which  the  proxy  statement  and  form  of 
proxy  are  first  sent  or  given  to  security 
holders. 


23.  By  amending  §  11.506  by  revising 
paragraphs  (a),  [b],  (c)  and  (e)  to  read  as 
follows: 

§  11 .506    Material  required  to  be  filed. 

(a)  Three  preliminary  copies  of  each 
statement,  form  of  proxy,  and  other  item 
of  soliciting  material  to  be  furnished  to 
secuirty  holders  concurrently  therewith, 
shall  be  filed  with  the  Comptroller  by 
the  bank  or  any  other  person  making  a 
solicitation  subject  to  this  subpart  at 
least  ten  calendar  days  (or  15  calendar 
days  in  the  case  of  other  than  routine 
meetings,  as  defined  below)  prior  to  the 
date  such  item  is  first  sent  or  given  to 
any  security  holders,  or  such  shorter 
period  prior  to  that  date  as  may  be 
authorized.  For  the  purposes  of  this 
paragraph  a  routine  meeting  means  a 
meeting  with  respect  to  which  no  one  is 
soliciting  proxies  subject  to  this  subpart 
other  than  on  behalf  of  the  bank  and  at 
which  the  bank  intends  to  present  no 
matters  other  than  the  election  of 
directors,  election  of  inspectors  of 
election,  or  other  recurring  matters.  In 
the  absence  of  actual  knowledge  to  the 
contrary,  the  bank  may  assume  that  no 
other  such  solicitation  of  the  bank's 
security  holders  is  being  made.  In  cases 
of  annual  meetings,  one  additional 
preliminary  copy  of  the  statement  the 
form  of  proxy,  and  any  other  soliciting 
material,  marked  to  show  changes  from 
the  material  sent  or  given  to  security 
holders  with  respect  to  the  preceding 
annual  meeting,  shall  be  filed  writh  the 
Comptroller.  If  the  changes  are  material, 
the  bank  shall  file  with  the  Comptroller 
any  explanatory  comments  which  may 
be  of  assistance  in  the  expeditious 
processing  of  the  statement. 

(b)  Three  preliminary  copies  of  any 
additional  soliciting  material,  relating  to 
the  same  meeting  or  subject  matter, 
furnished  to  security  holders  subsequent 
to  the  proxy  statement  shall  be  filed 
with  the  Comptroller  at  least  two  days 
(exclusive  of  Saturdays.  Sundays,  and 
holidays)  prior  to  the  date  copies  of  such 
material  are  first  sent  or  given  to 
security  holders,  or  such  shorter  period 
prior  to  such  date  as  may  be  authorized 
upon  a  showing  of  good  cause  therefor. 

(c)  Three  copies  of  each  statement, 
form  of  proxy,  and  other  items  of 
soliciting  material,  in  the  form  in  which 
such  material  is  furnished  to  security 
holders,  shall  be  filed  with,  or  mailed  for 
filing  to,  the  Comptroller  not  later  than 
the  date  such  material  is  first  sent  or 
given  to  any  security  holders.  Three 
copies  of  such  material  shall  at  the  same 
time  be  filed  with,  or  mailed  for  filing  to, 
each  exchange  upon  which  any  security 
of  the  bank  is  listed. 

NoU^-Tbe  Dafinitive  Statement  filed  with 
the  Comptroller  should  l>«  accompanied  by  a 


letter  indicating  any  material  changes  which 
have  been  made  therein,  other  than  those 
made  in  response  to  the  staffs  comments. 
and  should  also  be  accompanied  by  a  marked 
copy  of  the  Oefinitive  Statement  indicating 
all  changes  made  therein. 
***** 

(e)  All  copies  of  material  filed  under 
§  11.506  (a)  and  (b)  shall  be  clearly 
marked  "Preliminary  Copies"  and  shall 
be  for  the  information  of  the  Comptroller 
only  and  shall  not  be  considered 
available  for  public  inspection  before 
definitive  material  has  been  filed  with 
the  Comptroller,  except  that  such 
material  may  be  disclosed  to  any 
department  or  agency  of  the  U.S. 
Government  and  to  the  Congress.  The 
Comptroller  may  make  such  inquiries  or 
investigations  with  respect  to  the 
material  as  may  be  necessary  for  an 
adequate  review  thereof.  All  material 
filed  under  S  11-506  (a),  (b),  or  (c)  shall 
be  accompanied  by  a  statement  of  the 
date  upon  which  definitive  copies 
thereof  are  intended  to  be,  or  have  been, 
sent  or  given  to  security  holders.  All 
material  filed  under  §  11.506(d)  shall  be 
accompanied  by  a  statement  of  the  date 
upon  which  copies  thereof  have  been  or 
are  intended  to  be  released  to  the 
individuals  who  will  make  the  actual 
solicitation. 

24.  By  revising  §  11.507(b)  to  read  as 

follows: 

§  1 1.507    Mailing  communicattona  for 

security  hoMera. 

*        •         *         •        • 

(b)(1)  If  the  issuer  knows  that  securities 
of  any  class  entitled  to  vote  at  a  meeting 
with  respect  to  which  the  issuer  intends 
to  solicit  proxies,  consents  or 
authorization  are  held  of  record  by  a 
broker,  dealer,  bank  or  voting  trustee,  or 
their  nominees,  the  issuer  shall: 

(i)  By  first  class  mail  or  other  equally 
prompt  means,  inquire  of  such  record 
holder  whether  other  persons  are  the 
beneficial  owners  of  such  securities  and, 
if  so,  how  many  copies  of  the  proxy  and 
other  soliciting  material  and,  in  the  case 
of  an  annual  meeting  at  which  directors 
are  to  be  elected,  how  many  copies  of 
the  annual  report  to  security  holders  are 
needed  for  transmittal  to  beneficial 
owners; 

(ii)  Make  the  inquiry  at  least  20 
calendar  days  prior  to  the  record  date  of 
the  meeting  of  security  holders,  or  (A)  if 
such  inquiry  is  impracticable  20 
calendar  days  prior  to  the  record  date  of 
a  special  meeting,  as  many  days  before 
such  meeting  as  is  practicable  or  (B)  at 
such  later  time  as  the  rules  of  a  national 
securities  exchange  on  which  the  class 
of  securities  in  question  it  listed  may 
permit  for  good  cause  shown;  and 
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(lii)  Shall  supply  the  record  holders  of 
whom  the  inquiry  is  made  with 
additional  copies  of  the  proxy,  other 
proxy  soliciting  material,  and/or  the 
annual  report  to  security  holders,  in  a 
timely  manner,  in  such  quantities, 
assembled  in  such  form  and  at  such  a 
place  as  the  record  holder  may 
reasonably  request  in  order  to  address 
and  send  one  copy  of  each  to  each 
beneficial  owner  of  securities  so  held 
and  shall,  upon  the  request  of  such 
record  holder,  pay  its  reasonable 
expenses  for  completing  the  mailing  of 
such  material  to  security  holders  to 
whom  the  material  is  sent. 
•        *        •        •        ♦ 

25.  By  revising  §  11.508  to  read  as 
follows: 

§  11. 508    Proposals  of  security  holders. 

(a)  If  any  security  holder  of  a  bank 
notifies  the  issuer  of  his  or  her  intention 
to  present  a  proposal  for  action  at  a 
forthcoming  meeting  of  the  bank's 
security  holders,  the  bank  shall  set  forth 
the  proposal  in  its  proxy  statement  and 
identify  if  in  its  form  of  proxy  and 
provide  means  by  which  security 
holders  can  make  the  specification 
required  by  §  11.504.  Notwithstanding 
the  foregoing,  the  bank  shall  not  be 
required  to  include  the  proposal  in  its 
proxy  statement  or  form  of  proxy  unless 
the  security  holder  (hereinafter,  the 
"proponent")  has  complied  with  the 
requirements  of  this  paragraph  and 
paragraphs  (b)  and  (c)  of  this  section: 

(1)  Eligibility,  (i)  At  the  same  time  he 
or  she  submits  the  proposal,  the 
proponent  shall  be  a  record  or  beneficial 
owner  of  at  least  1%  or  $1,000  in  market 
value  of  securities  entitled  to  be  voted  at 
the  meeting  and  have  held  such 
securities  for  at  least  one  year,  and  shall 
continue  to  own  such  securities  through 
the  date  on  which  the  meeting  is  held.  If 
the  bank  requests  documentary  support 
for  a  proponent's  claim  of  being  the 
beneficial  owner  of  at  least  $1,000  in 
market  value  of  such  voting  securities  of 
the  bank  or  of  having  been  a  beneficial 
owner  of  the  securities  for  one  or  more 
years,  the  proponent  shall  furnish 
appropriate  documentation  within  14 
calendar  days  after  receiving  the 
request.  In  the  event  the  bank  includes 
the  proponent's  proposal  in  its  proxy 
soliciting  material  for  the  meeting  and 
the  proponent  fails  to  comply  with  the 
requirement  of  continuously  holding 
such  securities  through  the  meeting  date, 
the  bank  shall  not  be  required  to  include 
any  proposals  submitted  by  the 
proponent  in  its  proxy  materials  for  any 
meeting  held  in  the  following  two 
calendar  years.  | 

(ii)  Proponents  who  deliver  written 
proxy  materials  to  holders  of  more  than 


25  percent  of  a  class  of  the  bank's 
outstanding  securities  entitled  to  vote 
with  respect  to  the  same  meeting  of 
security  holders  will  be  ineligible  to  use 
the  provisions  of  {  11.508  for  the 
inclusion  of  a  proposal  in  the  bank's 
proxy  materials.  In  the  event  the  bank 
includes  a  proponent's  proposal  in  its 
proxy  material  and  the  proponent 
thereafter  delivers  written  proxy 
materials  to  the  holders  of  more  than  25 
percent  of  a  class  of  the  issuer's 
outstanding  securities  entitled  to  vote 
with  respect  to  such  meeting,  the  bank 
shall  not  be  required  to  include  any 
proposals  submitted  by  that  proponent 
in  its  proxy  soliciting  materials  for  any 
meeting  held  in  the  following  two 
calendar  years. 

(2)  Notice  and  attendance  at  the 
meeting.  At  the  time  of  submitting  a 
proposal,  a  proponent  shall  provide  the 
bank  in  writing  with  his  or  her  name, 
address,  the  number  of  the  bank's  voting 
securities  that  he  or  she  holds  of  record 
or  beneficially,  the  dates  upon  which  he 
or  she  acquired  such  securities,  and 
documentary  support  for  a  claim  of 
beneficial  ownership.  A  proposal  may 
be  presented  at  the  meeting  either  by 
the  proponent  or  a  representative  who  is 
qualified  under  state  law  to  present  the 
proposal  on  the  proponent's  behalf  at 
the  meeting.  In  the  event  that  the 
proponent  or  the  representative  fails. 
without  good  cause,  to  present  the 
proposal  for  action  at  the  meeting,  the 
bank  shall  not  be  required  to  include 
any  proposals  submitted  by  the 
proponent  in  its  proxy  soliciting  material 
for  any  meeting  held  in  the  following 
two  calendar  years. 

(3)  Timeliness.  The  proponent  shall 
submit  the  proposal  sufficiently  far  in 
advance  of  the  meeting  so  that  it  is 
received  by  the  bank  within  the 
following  time  periods: 

[\]  Annual  meetings.  A  proposal  to  be 
presented  at  an  annual  meeting  shall  be 
received  at  the  bank's  principal 
executive  offices  not  less  than  120  days 
in  advance  of  a  date  corresponding  to 
the  date  of  the  bank's  proxy  statement 
released  to  security  holders  in 
connection  with  the  previous  year's 
annual  meeting  of  security  holders, 
except  that  if  no  annual  meeting  was 
held  in  the  previous  year  of  the  date  of 
the  annual  meeting  has  been  changed  by 
more  than  30  calendar  days  from  the 
date  contemplated  at  the  time  of  the 
previous  year's  proxy  statement,  a 
proposal  shall  be  received  by  the  bank  a 
reasonable  time  before  the  solicitation  is 
made. 

(ii)  Other  meetings.  A  proposal  to  be 
presented  at  any  meeting  other  than  an 
annual  meeting  specified  in  paragraph 
(a)[3)(i)  of  this  section  shall  be  received 


a  reasonable  time  before  the  solicitation 
is  made. 

Note. — In  order  to  curtail  controversy  at  to 
the  dale  on  which  a  proposal  was  received 
by  the  bank,  it  is  suggested  that  proponents 
submit  their  proposals  by  Certified  Nrlail- 
Retum  Receipt  Requested. 

(4)  Number  of  proposals.  The 
proponent  may  stibmit  no  more  than  one 
proposal  and  a  accompanying 
supporting  statement  for  inclusion  In  the 
bank's  proxy  materials  for  a  meeting  of 
security  holders.  If  the  proponent 
submits  more  than  one  proposal,  or  fails 
to  comply  with  the  500  word  limit 
mentioned  in  paragraph  (b)(1)  of  this 
section,  the  proponent  shall  be  provided 
the  opportunity  to  reduce  the  items 
submitted  by  him  to  the  limits  required 
by  this  rule,  %¥ithin  14  calendar  days  of 
notification  of  such  limitations  by  the 
issuer. 

(b)(1)  Supporting  statement.  The  bank 
at  the  request  of  the  proponent,  shall 
include  in  Its  proxy  statement  a 
statement  of  the  proponent  in  support  of 
the  proposal,  which  statement  shall  not 
include  the  name  and  address  of  the 
proponent.  A  proposal  and  its 
supporting  statement  in  the  aggregate 
shall  not  exceed  500  words.  The 
supporting  statement  shall  be  furnished 
to  the  bank  at  the  time  that  the  proposal 
is  furnished,  and  the  bank  shall  not  be 
responsible  for  such  statement  and  the 
proposal  to  which  it  relates. 

(2)  Identification  of  proponent.  The 
proxy  statement  shall  also  include  either 
the  name  and  address  of  the  proponent 
and  the  number  of  shares  9i  tfie  voting 
security  held  by  the  proponent  or  a 
statement  that  such  information  will  be 
furnished  by  the  bank  to  any  person, 
orally  or  in  writing  as  requested 
promptly  upon  the  receipt  of  any  oral  or 
written  request  therefor. 

(c)  The  bank  may  omit  a  proposal  and 
any  statement  in  support  thereof  from 
its  proxy  statement  and  form  of  proxy 
under  any  of  the  following 
circumstances: 

(1)  If  the  proposal  is,  under  the  laws  of 
the  bank's  domicile,  not  a  proper  subject 
for  action  by  security  holders; 

Note. — Whether  a  proposal  it  a  proper 
subject  for  action  by  security  holders  will 
depend  on  the  applicable  state  law.  Under 
certain  states'  laws,  a  proposal  that 
mandates  certain  action  by  the  bank's  board 
of  directors  may  not  be  a  proper  subject 
matter  for  shareholder  acUon.  while  a 
proposal  recommending  or  requesting  such 
action  of  the  board  may  be  proper  under  such 
state  laws. 

(2)  If  the  proposal,  if  implemented, 
would  require  the  bank  to  violate  any 
state  law  or  federal  law  of  the  United 
States,  or  any  law  of  any  foreign 
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jurisdiction  to  which  the  bank  is  subject. 
except  that  this  provision  shall  not 
apply  with  respect  to  any  foreign  law 
compliance  with  which  would  be 
violative  of  any  state  law  or  federal  law 
of  the  United  States: 

(3)  If  the  proposal  or  the  supporting 
statement  is  contrary  to  any  of  the 
Commission's  proxy  rules  and 
regulations,  including  Rule  14a-9,  17 
CFR  240.14a-9,  which  prohibits  false  or 
misleading  statements  in  proxy 
soliciting  materials: 

(4)  If  the  proposal  relates  to  the 
redress  of  a  personal  claim  or  grievance 
against  the  bank  or  any  other  person,  or 
if  it  is  designed  to  result  in  a  benefit  to 
the  proponent  or  to  further  a  personal 
interest  which  benefit  or  interest  is  not 
shared  with  the  other  security  holders  at 
large: 

(5)  If  the  proposal  relates  to 
operations  which  account  for  less  than  5 
percent  of  the  bank's  total  assets  at  the 
end  of  its  most  recent  fiscal  year,  and 
for  less  than  5  percent  of  its  net  earnings 
and  gross  sales  for  its  most  recent  fiscal 
year,  and  is  not  otherwise  significantly 
related  to  the  bank's  business: 

(6)  If  the  proposal  deals  with  a  matter 
beyond  the  bank's  power  to  effectuate; 

(7)  If  the  proposal  deals  with  a  matter 
relating  to  the  conduct  of  the  ordinary 
business  operations  of  the  bank: 

(8)  If  the  proposal  relates  to  an 
election  to  office: 

(9)  If  the  proposal  is  counter  to  a 
proposal  to  be  submitted  by  the  bank  at 
the  meeting: 

(10)  If  the  proposal  has  been  rendered 
moot: 

(11)  If  the  proposal  is  substantially 
duplicative  of  a  proposal  previously 
submitted  to  the  bank  by  another 
proponent,  which  proposal  will  be 
included  in  the  bank's  proxy  material  for 
the  meeting; 

(12)  If  the  proposal  deals  with 
substantially  the  same  subject  matter  as 
a  prior  proposal  submitted  to  security 
holders  in  the  bank's  proxy  statement 
and  form  of  proxy  relating  to  any  annual 
or  special  meeting  of  security  holders 
held  within  the  preceding  five  calendar 
years,  it  may  be  omitted  from  the  banks 
proxy  materials  relating  to  any  meeting 
of  security  holders  held  within  three 
calendar  years  after  the  latest  such 
previous  submission:  Provided,  that — 

(i)  If  the  proposal  was  submitted  at 
only  one  meeting  during  such  preceding 
period,  it  received  less  than  five  percent 
of  the  total  number  of  votes  cast  in 
regard  thereto:  or 

(ii)  If  the  proposal  was  submitted  at 
only  two  meetings  during  such  preceding 
period,  it  received  at  the  time  of  its 
second  submission  less  than  eight 


percent  of  the  total  number  of  votes  cast 
in  regard  thereto:  or 

(iii)  If  the  prior  proposal  was 
submitted  at  three  or  more  meetings 
during  such  preceding  period,  it  received 
at  the  time  of  its  latest  submission  less 
than  10  percent  of  the  total  number  of 
votes  cast  in  regard  thereto;  or 

(13)  If  the  proposal  relates  to  specific 
amounts  of  cash  or  stock  dividends. 

(d)  Whenever  the  bank  asserts,  for 
any  reason,  that  a  proposal  and  any 
statement  in  support  thereof  received 
from  a  proponent  may  properly  be 
omitted  from  its  proxy  statement  and 
form  of  proxy,  it  shall  file  with  the 
Comptroller,  not  later  than  60  days  prior 
to  the  date  the  preliminary  copies  of  the 
proxy  statement  and  form  of  proxy  are 
filed  pursuant  to  §  11.506,  or  such 
shorter  period  prior  to  such  date  as  the 
Comptroller  or  its  staff  may  permit, 
three  copies  of  the  following  items:  (1) 
The  proposal;  (2)  any  statement  in 
support  thereof  as  received  from  the 
proponent;  (3)  a  statement  of  the 
reasons  why  the  bank  deems  such 
omission  to  be  proper  in  the  particular 
case;  and  (4)  where  such  reasons  are 
based  on  matters  of  law,  a  supporting 
opinion  of  counsel.  The  bank  shall  at  the 
same  time,  if  it  has  not  already  done  so, 
notify  the  proponent  of  its  intention  to 
omit  the  proposal  fron.  its  proxy 
statement  and  form  of  proxy  and  shall 
forward  to  him  or  her  a  copy  of  the 
statement  of  reasons  why  the  bank 
deems  the  omission  of  the  proposal  to 
be  proper  and  a  copy  of  such  supporting 
opinion  of  counsel. 

(e)  If  the  bank  intends  to  include  in 
the  proxy  statement  a  statement  in 
opposition  to  a  proposal  received  from  a 
proponent,  it  shall,  not  later  than  10 
calendar  days  prior  to  the  date  the 
preliminary  copies  of  the  proxy 
statement  and  form  of  proxy  are  filed 
pursuant  to  §  11.506,  or.  in  the  event  that 
the  proposal  must  be  revised  to  be 
includable,  not  later  than  five  calendar 
days  after  receipt  by  the  bank  of  the 
revised  proposal,  promptly  forward  to 
the  proponent  a  copy  of  the  statement  in 
opposition  to  the  proposal.  In  the  event 
the  proponent  believes  that  the 
statement  in  opposition  contains 
materially  false  or  misleading 
statements  within  the  meaning  of 

§  11.509  and  the  proponent  wishes  to 
bring  this  matter  to  the  attention  of  the 
Comptroller,  the  proponent  promptly 
should  provide  the  staff  with  a  letter 
setting  forth  the  reasons  for  this  view 
and  at  the  same  time  promptly  provide 
the  bank  with  a  copy  of  such  letter. 

26.  By  adding  §  11.509(b)  to  read  as 
follows: 


§  1 1.509    False  or  mlsl«-dlng  ttatenMnts. 

*  •  *  •  4 

(b)  The  fact  that  a  proxy  statement, 
form  of  proxy,  or  other  soliciting 
material  has  been  filed  with  or  reviewed 
by  the  Comptroller  or  its  staff  shall  not 
be  deemed  a  finding  by  the  Comptroller 
that  such  material  is  accurate  or 
complete  or  not  false  or  misleading;  or 
that  the  Comptroller  has  passed  upon 
the  merits  of  or  approved  any  statement 
therein  or  any  matter  to  be  acted  upon 
by  security  holders.  No  representation 
contrary  to  the  foregoing  shall  be  made. 

27,  By  revising  §  11.511(b)(2)  to  read 
as  follows: 

§11.511    Special  provisions  applicable  to 
election  contests. 

*        *        •        •        • 

(b)  *  *  • 

(2)  Such  terms  do  not  include — 

(i)  Any  person  or  organization 
retained  or  employed  by  a  participant  to 
solicit  security  holders  and  whose 
activities  are  limited  to  the  performance 
of  duties  in  the  course  of  such 
employment,  or  any  person  who  merely 
transmits  proxy  soliciting  material  or 
performs  ministerial  or  clerical  duties.    • 

(ii)  Any  person  employed  by  a 
participant  in  the  capacity  of  attorney, 
accountant,  or  advertising,  public 
relations,  or  financial  adviser,  and 
whose  activities  are  limited  to  the 
performance  of  duties  in  the  course  of 
such  employment. 

28.  By  revising  §  11.590  to  read  as 
follows: 

§  1 1 .590    Fonn  for  proxy  statement  or 
statement  wtiere  management  does  not 
solicit  proxies. 

Information  Required  in  Proxy  Statement 

Notes. — A.  When  any  item  calls  for 
information  about  any  matter  to  be  acted 
upon  which  involves  other  matters  about 
which  information  is  called  for  by  other  items 
of  this  schedule,  the  information  called  for  by 
such  other  items  shall  also  be  given.  For 
example,  a  merger,  consolidation,  or 
acquisition  or  disposition  of  assets  specified 
in  Item  14,  in  which  the  security  holders  to  be 
solicited  will  become  or  continue  to  be 
security  holders  of  the  surviving  or  acquiring 
company,  shall  be  deemed  to  involve  the 
election  of  directors  if  any  person  who  will 
serve  as  a  director  of  such  company  was  not 
elected  to  such  office  by  the  security  holders 
to  be  solicited.  In  such  case.  Items  6  and  7 
shall  be  answered  with  respect  to  each  such 
person  who  will  serve  as  a  director  of  the 
surviving  or  acquiring  company. 

B.  Where  any  item  calls  for  information 
with  respect  to  any  matter  to  tie  acted  upon 
at  the  meeting,  such  item  need  be  answered 
in  the  bank's  soliciting  material  only  with 
respect  to  proposals  to  be  made  by  or  on 
behalf  of  the  bank. 
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C.  Except  as  otherwise  specifically 
provided,  when  any  item  calls  for  information 
about  directors,  officers  or  other  persons 
holding  specified  positions  or  relationships 
during  a  specific  period,  the  bank  shall 
provide  such  information  about  al!  persons 
who  held  any  of  the  specified  positions  or 
relationships  at  any  time  during  that  p.enod 
However,  information  need  not  be  included 
for  any  portion  of  the  period  during  which 
such  person  did  not  hold  such  position  or 
relationship,  provided  a  statement  to  that 
effect  is  made. 

Item  1.  Revocability  of  Proxy. 

State  whether  or  not  the  person  giving  the 
proxy  has  the  power  to  revoke  it.  If  the  nghl 
of  revocation  before  the  proxy  is  exercised  is 
limted  or  is  subject  to  compliance  with  any 
formal  procedure,  briefly  describe  sur.h 
limitation  or  procedure. 

Item  2.  Dissenters'  Rights  of  Appraisal 

Outline  briefly  the  rights  of  appraisal  or 
similar  rights  of  dissenters  with  respect  to 
any  matter  to  be  acted  upon  and  indicated 
any  statutory  procedure  required  to  be 
followed  by  the  dissenting  security  holders  in 
order  to  perfect  such  rights  Where  such 
rights  may  be  exercised  only  within  a  limited 
time  after  the  date  of  adoption  of  a  proposal, 
the  filing  of  a  charter  amendment  or  other 
similar  act.  state  whether  the  persons 
solicited  will  be  notified  of  such  date. 

Instruction.  Indicate  whether  a  secunty 
holder's  failure  to  vote  against  a  proposal 
will  constitute  a  waiver  of  his  or  her 
appraisal  or  similar  rights  and  whether  a  vote 
against  a  proposal  will  be  deemed  to  satisfy 
any  notice  requirements  under  State  law  wnth 
respect  to  appraisal  rights.  If  the  State  law  is 
unclear,  state  what  position  will  be  taken  in 
regard  to  these  matters 

Item  3.  Persons  Making  the  Solicitation. 

(a)  Solicitations  not  subject  to  J  11.511. 

(1)  If  the  solicitation  is  made  by  the  bank, 
so  state.  Give  the  name  of  any  director  of  the 
bank  who  has  informed  the  issuer  in  writing 
that  he  intends  to  oppose  any  action  intended 
to  be  taken  by  the  bank  and  indicate  the 
action  which  he  intends  to  oppose. 

(21  If  the  solicitation  is  made  otherwise 
than  by  the  bank,  so  state  and  give  the  names 
of  the  persons  by  whom  and  on  whose  behalf 
it  is  made. 

(3)  If  the  solicitation  is  to  be  made 
otherwise  than  by  the  use  of  the  mails, 
describe  the  methods  to  be  employed.  If  the 
solicitation  is  to  be  made  by  specially 
engaged  employees  or  paid  solicitors,  state  (i) 
the  material  features  of  any  contract  or 
arrangement  for  such  solicitation  and  identify 
the  parties,  and  (ii)  the  cost  or  anticipated 
cost  thereof, 

(4)  State  the  names  of  the  persons  by  whom 
the  cost  of  solicitation  has  been  or  will  be 
borne,  directly  or  indirectly. 

(b)  Solicitations  subject  to  §  11.5H. 

(1|  State  by  whom  the  solicitation  is  made 
and  describe  the  methods  employed  and  to 
be  employed  to  solicit  security  holders. 

(2)  If  regular  employees  of  the  bank  or  any 
other  participant  in  a  sohcitation  have  been 
or  are  to  be  employed  to  solicit  secunty 
holders,  deicribe  the  class  or  classes  of 
employees  to  be  so  employed  and  the  manner 


and  nature  of  their  employment  for  such 
purpose. 

13)  If  specially  engaged  employees, 
representatives  or  other  persons  have  been  or 
are  to  be  employed  to  sobcil  security  holders. 
state  |i)  the  matenal  features  of  any  contract 
or  arrangement  for  such  solicitation  and 
identify  the  parties,  (lij  the  cost  or  anticipated 
cost  thereof,  and  (iii)  the  approximate 
number  of  such  employees  or  employees  of 
any  other  person  (naming  such  other  person) 
who  will  solicit  security  holders. 

(4)  State  the  total  amount  estimated  to  be 
spent  and  the  total  expenditures  to  date  for. 
in  furtherance  of.  or  in  connection  with  the 
solicitation  of  secunty  holders. 

(5)  State  by  whom  the  cost  of  the 
solicitation  will  be  borne.  If  such  cost  is  to  be 
borne  initially  by  any  person  other  than  the 
bank,  state  whether  reimbursement  will  be 
sought  from  the  bank.  and.  if  so.  whether  the 
question  of  such  reimbursement  will  be 
submitted  to  a  vole  of  security  holders. 

(6)  If  any  such  solicitation  is  terminated 
pursuant  to  a  settlement  between  the  issuer 
and  any  other  participant  in  such  solicitation, 
describe  the  terms  of  such  settlement, 
including  the  cost  or  anticipated  cost  thereof 
to  the  issuer 

Instructions 

1.  With  respect  to  solicitations  subject  to 
S  11.511,  costs  and  expenditures  within  the 
meaning  of  this  Item  3  shall  include  fees  for 
attorneys,  accountants,  public  relations  or 
financial  advisers,  solicitors,  advertising, 
printing,  transportation,  litigation  and  other 
costs  incidental  to  the  solicitation  The  bank 
may  exclude  the  amount  of  such  costs 
represented  by  the  amount  normally 
expended  for  a  solicitation  for  an  election  of 
directors  in  the  absence  of  a  contest,  and 
costs  represented  by  salaries  and  wages  of 
regular  employees  and  officers,  provided  a 
stdtement  to  the  effect  is  included  in  the 
proxy  statement. 

2.  The  informption  required  pursuant  to 
paragraph  (6)  of  Item  3fb)  should  be  included 
in  any  amended  or  revised  proxy  statement 
or  other  soliciting  materials  relating  to  the 
same  meeting  or  subject  matter  furnished  to 
security  holders  by  the  bank  subsequent  to 
the  date  of  settlement. 

Item  4.  Interest  of  Certain  Persons  in  Matters 
To  Be  Acted  Upon. 

(a)  Solicitations  not  subject  to  {  11.511. 

Describe  briefly  any  substantial  mterest. 
direct  or  indirect,  by  secunty  holdings  or 
otherwise,  of  each  of  the  following  persons  in 
any  matter  to  be  acted  upon,  other  than 
elections  to  office: 

(1)  If  the  solicitation  is  made  on  behalf  of 
the  bank,  each  person  who  has  been  a 
director  or  officer  of  the  bank  at  any  time 
since  the  beginning  of  the  last  fiscal  year 

(2)  If  the  solicitation  is  made  otherwise 
than  on  behalf  of  the  bank,  each  person  on 
whose  behalf  the  solicitation  is  made.  Any 
person  who  would  be  a  participant  in  a 
solicitation  for  purposes  of  11.511  as  defined 
in  paragraphs  (b)(1)  (iii).  (iv).  (v)  and  (vi) 
thereof  shall  be  deemed  a  person  on  whose 
behalf  the  solicitation  is  made  for  purposes  of 
this  paragraph  (a). 

(3)  Each  nominee  for  election  as  a  director 
of  the  bank. 


(4)  Each  omociate  of  the  foregoing  persons 
Instruction:  Except  in  the  case  of  ■ 
solicitation  subject  to  this  regulation  made  in 
opposition  to  another  solicitation  subject  to 
this  pegulatioa  this  sub-item  (a)  shall  not 
apply  to  any  interest  arising  from  the 
ownership  of  securities  of  the  bank  where  the 
security  holder  receives  no  extra  or  special 
benefit  not  shared  on  a  pro  rata  basis  by  all 
other  holders  of  the  same  class, 
(b)  Solicitations  subject  to  }  11.511. 

(1)  Describe  briefly  any  substantial 
interest,  direct  or  indirect,  by  security 
holdings  or  otherwise,  of  each  participant  as 
defined  in  {$  11.51(b)(1)  (ii).  (lii).  (iv).  (v)  and 
(vi).  in  any  matter  to  be  acted  upon  at  the 
meeting,  and  include  with  respect  to  each 
participant  the  information,  or  a  fair  and 
adequate  summary  thereof,  required  by  Items 
2(a),  2(d),  3.  4(b)  and  4(c)  of  Form  F-6, 

(2)  With  respect  to  any  person,  other  than  a 
director  or  officer  of  the  bank  acting  solely  m 
that  capacity,  who  is  a  party  to  an 
arrangement  or  understanding  pursuant  lo 
which  a  nominee  for  election  as  director  is 
proposed  to  be  elected,  describe  any 
substantial  interest,  direct  or  indirect,  by 
security  holdings  or  otherwise,  that  such 
person  has  in  any  matter  to  be  acted  upon  at 
the  meeting,  and  furnish  the  information 
called  for  by  Item  4  (b)  and  (c)  of  Form  F-e. 

hem  5  Voting  Securities  and  Principal         , 
Holders  Thereof 

(a)  State  for  each  class  of  voting  securities 
of  the  bank  entitled  to  be  voted  at  the 
meeting,  the  number  of  shares  outstanding 
and  the  number  of  votes  to  which  each  class 
is  entitled. 

(b)  Give  the  record  date  that  will  determine 
security  holders  entitled  to  vote  at  the 
meeting.  If  the  right  to  vote  is  not  limited  to 
security  holders  of  record  on  that  date, 
indicate  the  conditions  under  which  other 
security  holders  may  be  entitled  to  vote. 

(c)  If  action  is  to  be  taken  with  respect  to 
the  election  of  directors  and  if  the  persons 
solicited  have  cumulative  voting  rights:  (1) 
State  that  they  have  such  rights;  (2)  briefly 
describe  such  rights:  (3)  state  briefly  the 
conditions  precedent  to  the  exercise  thereof: 
4nd  (4)  indicate  if  discretionary  authority  to 
cumulate  votes  is  solicited. 

(d)  Furnish  the  information  required  by 
S  11.843(a)(1)  to  the  extent  known  by  the 
persons  on  whose  behalf  the  solicitation  is 
made. 

(e)  Furnish  the  information  required  by 
J  11.843(a)(2). 

(f)  Furnish  the  information  required  by 
i  11.843(c). 

(g)  Furnish  the  information  required  by 
i  11.843(b). 

Item  6.  Directors  and  Executive  Officers. 

If  action  is  to  be  taken  with  respect  to  the 
election  of  directors,  furnish  the  following 
information,  in  tabular  form  to  the  extent 
practicable,  with  respect  to  each  person 
nominated  for  election  as  a  director  and  each 
person  whose  term  of  office  will  continue 
after  the  meeting.  However,  if  the  solicitation 
is  made  on  behalf  of  persons  other  than  the 
bank,  the  information  required  need  be 
furnished  only  as  to  nominees  of  the  persons 
making  the  solicitation. 
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(a)  The  infonmation  required  by  S  11.641. 

(b)  The  information  required  by  S  11.844. 

Item  7.  Executive  Compensation. 

(See  Note  C  at  the  beginning  of  Form  F-S.) 
Furnish  the  information  required  by 
1 11.842  and  Instruction  4  to  S  11.813  if  action 
is  to  be  taken  with  regard  to  (i)  the  election  of 
directors,  (ii)  any  bonus,  profit  sharing  or 
other  compensation  plan,  contract,  or 
arrangement  in  which  any  executive  director, 
nominee  for  election  as  a  director,  or  officer 
of  the  bank  will  participate,  (iii)  any  pension 
or  retirement  plan  in  which  any  such  person 
will  participate  or  (iv)  the  granting  or 
extension  to  any  such  person  of  any  options, 
warrants  or  rights  to  purchase  any  securities, 
other  than  warrants  or  rights  issued  to 
security  holders  as  such,  on  a  pro  rata  basis. 
However,  if  the  solicitation  is  made  on  behalf 
of  persons  other  than  the  bank,  the  required 
information  need  be  furnished  only  for 
nominees  of  the  persons  making  the 
solicitation  and  for  associates  of  such 
nominees. 

Item  8.  Relationship  With  Independent  Public 
Accountants. 

If  the  solicitation  is  made  on  behdlf  of  the 
bank  and  relates  to  an  annual  meeting  of 
security  holders  at  which  directors  are  to  be 
elected,  or  if  financial  statements  are 
included  pursuant  to  Item  15.  furnish  the 
following  information: 

(a)  The  name  of  the  principal  accountant 
selected  or  being  recommended  to 
shareholders  for  election,  approval  or 
ratification  for  the  current  year.  If  no 
accountant  has  been  selected  or 
recommended,  so  state  and  briefly  describe 
the  reasons  therefor. 

(b)  The  name  of  the  principal  accountant 
for  the  fiscal  year  most  recently  completed,  if 
different  from  the  accountant  selected  or 
recommended  for  the  current  year,  or  if  no 
accountant  has  yet  been  selected  or 
recommended  for  the  current  year. 

(c)  If  a  change(s)  in  accountants  has  taken 
place  since  the  date  of  the  proxy  statement 
for  the  most  recent  annual  meeting  of 
shareholders,  and  if,  in  connection  with  such 
change(s).  a  disagreement  between  the 
accountant  and  bank  has  been  reported  or 
was  required  to  be  reported  on  Form  F-3  or  in 
the  accountants  letter  filed  as  an  exhibit 
thereto,  describe  the  disagreement.  Prior  to 
filing  the  preliminary  proxy  material  with  the 
Comptroller  which  contains  or  amends  such 
descri.ption.  the  bank  shall  furnish  the 
description  of  the  disagreement  to  any 
accountant  with  whom  a  disagreement  has 
been  or  was  required  to  be  reported.  Any 
such  accountant  who  believes  that  the 
description  of  the  disagreement  is  incorrect 
or  incomplete,  may  include  in  the  proxy 
statement  a  brief  declaration,  ordinarily 
expected  not  to  exceed  200  words,  of  the 
reasons  for  that  belief.  This  declaration  shnll 
be  submitted  to  the  bank  within  ten  business 
days  of  the  date  the  account.int  receives  the 
bank's  description. 

(d)  The  proxy  statement  shall  indicate 
whether  or  not  representatives  of  the 
principal  accountants  for  the  current  year 
and  for  the  most  recently  completed  fiscal 
year  are  expected  to  be  present  at  the 
stockholders'  meeting  with  the  opportunity  to 


make  a  statement  if  they  desire  to  do  so  and 
whether  or  not  such  representatives  are 
expected  to  be  available  to  respond  to 
appropriate  questions. 

(e)  If  any  change  in  accountants  has  taken 
place  since  the  date  of  the  proxy  statement 
for  the  most  recent  annual  meeting  of 
shareholders,  state  whether  such  change  was 
recommended  or  approved  by:  (1)  Any  audit 
or  similar  committee  of  the  Board  of 
Directors,  if  the  bank  has  such  a  committee; 
or  (2)  the  Board  of  Directors,  if  the  bank  has 
no  such  committee. 

Item  9.  Bonus.  Profit  Sharing  and  Other 

Remuneration  Plans. 

If  action  is  to  be  taken  with  respect  to  any 
bonus,  profit  sharing  or  other  remuneration 
plan,  furnish  the  following  information: 

(a)  Describe  briefly  the  material  features  of 
the  plan,  identify  each  class  of  persons  who 
will  participate  therein,  indicate  the 
approximate  number  of  persons  in  each  class 
and  state  the  basis  of  such  participation. 

(b)  State  separately  the  amounts  which 
would  have  been  distributable  under  the  plan 
during  the  last  fiscal  year  of  the  bank  to;  (1) 
All  current  executive  officers  as  a  group;  and 
(2)  to  all  other  current  officers  and  directors 
as  a  group,  and  (3)  all  employees  if  the  plan 
has  been  in  effect. 

(c)  State  the  name  and  position  with  the 
bank  of  each  person  specified  in  §  ll.a42(a) 
who  will  participate  in  the  plan  and  the 
amount  which  each  such  person  would  have 
received  under  the  plan  for  the  last  fiscal 
year  of  the  baak,  if  the  plan  had  been  in 
effect. 

(d)  Furnish  such  information,  in  addition  to 
that  required  by  this  item  and  §  11.842,  as 
may  be  necessary  to  describe  adequately  the 
provisions  already  made  pursuant  to  all 
bonus,  profit  sharing,  pension,  retirement, 
stock  option,  stock  purchase,  deferred 
compensation  or  other  compensation  or 
incentive  plans,  now  in  effect  or  in  effect 
within  the  past  five  years,  for:  (i)  E^ch 
director  or  officer  named  in  answer  to 

S  11.842(a)  who  may  participate  in  the  plan  to 
be  acted  upon;  (ii)  all  current  executive 
officers  of  the  bank  as  a  group,  if  any 
executive  officers  may  participate  in  the  plan, 
(iii)  all  other  current  officers  and  directors  of 
the  bank  as  a  group,  if  any  other  officer  and 
director  may  participate  in  the  plan;  and  (iv) 
all  employees,  if  employees  may  participate 
in  the  plan. 

(e)  If  the  plan  to  be  acted  upon  can  be 
amended  otherwise  than  by  a  vote  of 
stockholders,  to  increase  the  cost  thereof  to 
the  issuer  or  to  alter  the  allor.at;on  of  the 
benefits  as  among  the  groups  specified  in  (b), 
state  the  nature  of  the  amendments  which 
can  be  so  made. 

Instructions 

1.  The  term  "plan    as  used  in  this  item 
means  any  plan  as  defined  in  Instruction  5  to 
§  11.842. 

2.  If  action  is  lo  be  taken  with  respect  to 
the  amendment  or  modification  of  an  existing 
plan,  the  item  shall  be  answered  with  respect 
to  the  plan  as  proposed  to  be  amended  or 
modified  and  shall  indicate  any  material 
differences  from  the  existing  plan. 

3.  The  following  instructions  shall  apply  to 
paragraph  (d): 


(d)  Information  need  only  be  given  with 
respect  to  benefits  received  or  set  aside 
within  the  past  five  years. 

(b)  Information  need  not  be  included  as  to 
payments  made  for,  or  benefits  to  be  received 
from,  group  life  or  accident  insurance,  group 
hospitalization,  group  relocation  or  similar 
group  payments  or  benefits. 

(c)  If  action  is  to  be  taken  with  respect  to 
any  plan  in  which  directors  or  executive 
officers  may  participate,  the  information 
called  for  by  §  n.842(b)  (1)  and  (2)  shall  be 
furnished  for  the  last  five  fiscal  years  of  the 
bank  and  any  period  subsequent  to  the  end  of 
the  latest  such  fiscal  year,  in  aggregate 
amounts  for  the  entire  period  for  each  such 
person  and  group:  (1)  As  to  options  granted 
during  the  specified  period,  state  the  title  and 
aggregate  amount  of  securities  subject  to 
options,  the  average  per  share  exercise  price 
and,  if  the  option  price  was  less  than  100 
percent  of  the  market  value  of  the  security  on 
the  d^te  of  the  grant,  such  fact  and  the 
market  price  or  such  date  (the  title  and 
aggregate  amount  of  such  securities  subject 
to  options,  if  any.  which  are  in  tandem  with 
stock  appreciation  rights  should  be  set  forth 
separately);  and  (2)  As  to  the  exercise  or 
realization  of  options  or  stock  appreciation 
rights  held  in  tandem  with  options  granted 
during  the  specified  period  or  prior  thereto, 
slate  the  net  value  of  the  securities  (market 
value  less  any  exercise  price)  or  cash 
realized  during  the  specified  period.  If  any 
named  person,  or  any  other  director  or 
officer,  purchased  securities  through  the 
exercise  of  options  during  such  period,  stale 
the  aggregate  amount  of  securities  of  that 
class  sold  during  the  period  by  such  named 
person  and  such  other  directors  and 
executive  officers  as  a  group.  The  information 
called  for  by  this  Instruction  3(c)  is  in  lieu  of 
the  information  since  the  beginning  of  the 
bank's  last  fiscal  year  called  for  by 

§  n.842(d)  (1)  and  (2).  If  other  officers  or 
employees  may  participate  in  the  plan  to  be 
acted  upon,  state  the  aggregate  amount  of 
securities  called  for  by  all  options  granted  to 
such  other  officers  or  employees, 
respectively,  during  the  five-year  period.  If 
the  options  were  other  than  "qualified"  stock 
options,  incentive  stock  options,  or  options 
granted  pursuant  to  an  "employee  stock 
purchase  plan.'  as  the  quoted  terms  are 
defined  in  Sections  422  through  423  of  the 
Internal  Revenue  Code,  state  that  fact  and 
the  weighted  average  option  price  per  share. 
The  information  called  for  by  this  instruction 
may  be  furnished  in  the  form  of  the  table 
illustrated  in  {  11.842. 

4.  If  the  plan  to  be  acted  upon  is  set  forth  in 
a  written  document,  three  copies  thereof  shall 
be  filed  with  the  Comptroller  at  the  time 
preliminary  copies  of  the  proxy  statement 
and  form  of  proxy  are  filed  pursuant  to 
§11.506. 

Item  10.  Pension  and  Retirement  Plans. 

If  action  is  to  be  taken  with  respect  to  any 
pension  or  retirement  plan,  furnish  the 
following  information: 

(a)  Describe  briefly  the  material  features  of 
the  plan,  identify  each  class  of  persons  who 
will  be  entitled  lo  participate  therein,  indicate 
the  approximate  number  of  persons  in  each 
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8uch  class  and  state  the  basis  of  such 
participation. 

(b)  State:  (1)  The  approximate  total  amount 
necessary  to  fund  the  plan  with  inspect  to 
past  services,  the  period  over  which  such 
amount  is  to  be  paid  and  the  estimated 
annual  payments  necessary  to  pay  the  total 
amount  over  such  period;  (2)  the  estimated 
annual  payment  to  be  made  with  respect  to 
current  services;  and  (3)  the  amount  of  such 
annual  payments  to  be  made  for  the  benefit 
of  (i)  executive  officers,  (ii)  all  other  officers 
and  directors,  and  (iii)  employees. 

(c)  State  (1)  the  name  and  position  with  the 
bank  of  each  person  specified  in  5  11. 64 2(a) 
who  will  be  entitled  to  participate  in  the  plan. 
(2)  the  amount  which  would  have  been  paid 
or  set  aside  by  the  bank  and  its  subsidiaries 
for  the  benefit  of  such  person  for  the  last 
fiscal  year  of  the  issuer  if  the  plan  had  been 
in  effect,  and  (3)  the  amount  of  the  annual 
benefits  estimated  to  be  payable  to  such 
person  in  the  event  of  retirement  at  normal 
retirement  date. 

(d)  Furnish  such  information,  in  addition  to 
that  required  by  tj^s  item  and  i  11.842.  as 
may  be  necessary  to  describe  adequately  the 
provisions  already  made  pursuant  to  all 
bonus,  profit  sharing,  pension,  retirement, 
stock  option,  stock  purchase,  deferred 
comijensation  or  other  compensation  or 
incentive  plans,  now  in  effect  or  in  effect 
within  the  past  five  years,  for  (1)  Each 
executive  director  or  officer  named  in  answer 
to  S  n.842(a)  who  may  participate  in  the  plan 
to  be  acted  upon;  (ii)  all  current  executive 
officers  of  the  bank  as  a  group,  if  any 
executive  officer  may  participate  in  the  plan: 
(iii)  all  other  current  officers  and  directors  of 
the  bank  as  a  group,  if  any  other  officer  or 
director  may  participate  in  the  plan:  and  (iv) 
all  employees,  if  employees  may  participate 
m  the  plan. 

(e)  If  the  plan  to  be  acted  upon  can  be 
amended,  other  than  by  a  vote  of 
stockholders,  to  increase  the  cost  thereof  to 
the  bank  or  alter  the  allocation  of  the  benefits 
as  between  the  groups  specified  in  (b)(3), 
state  the  nature  of  the  amendments  which 
can  be  so  made. 

Instructioiu 

1.  The  term  "plan"  as  used  in  this  item 
means  any  plan  as  defined  in  Instruction  5  to 
§  11.842.  Instruction  2  to  Item  9  shall  apply  to 
this  item. 

2.  The  requirements  of  paragraph  (b)(3)  or 
(c)(2)  do  not  apply  to  payments  made  on  an 
actuarial  basis  by  any  group  pension  plan 
which  provides  fixed  benefits  in  the  event  of 
retirement  at  a  specified  age  or  after  a 
specified  number  of  years  of  service. 

3.  Instruction  3  to  Item  9  shall  apply  to 
paragraph  (d)  of  this  item. 

4.  If  the  plan  to  be  acted  upon  is  set  forth 
separately  in  a  written  document,  three 
copies  shall  be  filed  with  the  Comptroller  at 
the  time  preliminary  copies  of  the  proxy 
statement  and  form  of  proxy  are  filed 
pursuant  to  paragraph  (a)  of  S  11.506. 

Item  11.  Options.  Warrants,  or  Rights. 

If  action  is  to  be  taken  with  respect  to  the 
granting  or  extension  of  any  options, 
warrants  or  rights  to  purchase  securities  of 
the  issuer  or  any  subsidiary,  furnish  the 
following  information: 


(a)  State  (i)  the  title  and  amount  of 
securities  called  for  or  to  be  called  for  by 
such  options,  warrants  or  rights;  (li)  the 
prices,  expiration  dates  and  other  material 
conditions  upon  which  the  options,  warrants 
or  rights  may  be  exercised:  (iii)  the 
consideration  received  or  to  be  received  by 
the  bank  or  subsidiarj  for  the  granting  or 
extension  of  the  options,  warrants  or  rights: 
(iv)  the  market  value  of  the  securities  called 
for  or  to  be  called  for  by  the  options, 
warrants  or  rights,  as  of  the  latest  practicable 
date:  and  (v)  in  the  case  of  options,  the 
Federal  income  tax  consequences  of  the 
issuance  and  exercise  of  such  options  to  the 
recipient  and  to  the  bank. 

(b)  State  separately  the  amount  of  options, 
warrants  or  rights  received  or  to  be  received 
by  the  following  persons,  naming  each  such 
person:  (i)  Each  executive  officer  named  in 
answer  to  i  11.842(a);  (ii)  each  nominee  for 
election  as  a  director  of  the  bank:  (iii)  each 
associate  of  such  directors,  executive  officers 
or  nominees:  and  (iv)  each  other  person  who 
received  or  is  to  receive  5  percent  or  more  of 
such  options,  warrants  or  rights.  State  also 
the  total  amount  of  such  options,  warrants  or 
rights  received  or  to  be  received  by  all 
directors  and  executive  officers  of  the  bank 
as  a  group,  without  naming  them. 

(c)  Furnish  such  information,  in  addition  to 
that  required  by  this  item  and  $  11.842  as  may 
be  necessary  to  describe  adequately  the 
provisions  already  made  pursuant  to  all 
bonus,  profit  sharing,  pension,  retirement, 
stock  option,  stock  purchase,  deferred 
compensation  or  other  compensation  or 
incentive  plans,  now  in  effect  or  in  effect 
within  the  past  five  years,  for  (i)  Each 
executive  director  or  officer  named  in  answer 
to  §  11.842  who  may  participate  in  the  plan  to 
be  acted  upon:  (ii)  all  current  executive 
officers  of  the  bank  as  a  group,  if  any 
executive  officer  may  participate  in  the  plan; 
(iii)  all  other  current  executive  officers  and 
directors  of  the  bank  as  a  group,  if  any  other 
officer  or  director  may  participate  in  the  plan: 
and  (iv)  all  employees  if  employees  may 
participate  in  the  plan. 

Instructions 

1.  The  term  "plan"  as  used  in  this  item 
means  any  plan  as  defined  in  Instruction  5  to 
§  11.842. 

2.  Paragraphs  (b)  and  (c)  do  not  apply  to 
warrants  or  rights  to  be  issued  to  security 
holders  as  such  on  a  pro  rata  basis. 

3.  Instruction  3  to  Item  9  shall  apply  to 
paragraph  (c)  of  this  item. 

4.  If  the  options  described  in  answer  to  this 
item  are  issued  pursuant  to  a  plan  which  is 
set  forth  in  a  written  document,  three  copies 
thereof  shall  be  filed  with  the  Comptroller  at 
the  time  preliminary  copies  of  the  proxy 
statement  and  form  of  proxy  are  filed 
pursuant  to  paragraph  (a)  of  S  11.506. 

Note.— The  bank  shall  inform  the 
Comptroller  of  the  Currency  when  the  proxy 
statement  in  preliminary  form  is  filed,  the 
date  the  options,  warrants  or  rights  and  the 
shares  called  for  thereby  will  be  authorized 
or  created. 

Item  12.  Authorization  or  Issuance  of 
Securities  Other  than  for  Exchange. 

If  action  is  to  be  taken  with  respect  to  the 
authorization  or  issuance  of  any  securities 


other  than  for  exchange  for  outstanding 
securities  of  the  bank,  furnish  the  following 
information: 

(a)  Stale  the  title  and  amount  of  securities 
to  be  authorized  or  issued. 

(b)  Furnish  a  description  of  the  securities  in 
the  manner  required  by  {  11.290.  Item  10  in  a 
registration  statement  filed  pursuant  to  this 
part.  If  the  terms  of  any  or  all  of  the  secunties 
to  be  authorized  cannot  be  stated  or 
estimated  because  no  offering  thereof  is 
contemplated  in  the  proximate  future,  and  If 
no  further  authorization  by  security  holders 
for  the  issuance  thereof  is  to  be  obtained 
state  that  the  terms  of  the  securities  to  be 
authorized,  including  dividend  or  interest 
rates,  conversion  prices,  voting  rights, 
redemption  prices,  maturity  dates,  and 
similar  matters  will  be  determined  by  the 
board  of  directors  of  the  bank.  If  the 
securities  are  additional  shares  of  common 
stock  of  a  class  outstanding,  the  description 
may  be  omitted  except  for  a  statement  of  the 
preemptive  rights,  if  any  Where  the  statutory 
provisions  with  respect  to  preemptive  rights 
arc  so  indefinite  or  complex  that  they  cannot 
be  stated  in  summarized  form,  a  statement  in 
the  form  of  an  opinion  of  counsel  as  to  the 
existence  and  extent  of  such  rights  will 
suffice. 

(c)  Describe  briefly  the  transaction  in 
which  the  securities  are  to  be  issued, 
including  a  statement  as  tot!)  the  nature  and 
approximate  amount  of  consideration 
received  or  to  be  received  by  the  bank,  and 
(2)  the  approximate  amount  devoted  to  each 
purpose,  so  far  as  determinable,  for  which  the 
net  proceeds  have  been  or  are  to  be  used.  If  it 
is  impracticable  to  describe  the  transaction, 
state  the  reason,  indicate  the  purpose  of  the 
authorization  of  the  securities,  and  state 
whether  further  authorization  for  the 
issuance  of  the  securities  by  a  vote  of 
security  holders  will  be  solicited  prior  to  such 
issuance.  •  ^ 

(d)  If  the  securities  are  to  be  issued  other 
than  in  a  general  public  offering  for  cash, 
state  the  reasons  for  the  proposed 
authorization  or  issuance  and  the  general 
effect  thereof  upon  the  rights  of  existing 
security  holders. 

Item  13.  Modification  or  Exchange  of 
Securities 

If  action  is  to  be  taken  to  modify  any  class 
of  securities  of  the  bank,  or  to  issue  or 
authonze  for  issuance  securities  of  the  bank 
in  exchange  for  outstanding  securities  of  the 
bank,  furnish  the  following  information: 

(a)  If  outstanding  securities  are  to  be 
modified,  state  the  title  and  amount  thereof. 
If  securities  are  to  be  issued  in  exchange  for 
outstanding  securities,  state  the  title  and 
amount  of  securities  to  be  issued,  the  title 
and  amount  of  outstanding  securities  to  t>e 
exchanged  therefor  and  the  basis  of  the 
exchange. 

(b)  Describe  any  material  differences 
between  the  outstanding  securities  and  the 
modified  or  new  securities  in  respect  of  any 
of  the  matters  concerning  which  information 
would  be  required  in  1 11.290.  Item  10. 

(c)  State  the  reasons  for  the  proposed 
modification  or  exchange  and  the  general 
effect  thereof  upon  the  rights  of  existing 
security  holders. 
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(d)  Purniah  a  brief  ttateiiMiit  of  arrean  in 
dividcnda  or  of  dofcultt  in  principal  or 
interaat  of  the  outstanding  securities  which 
are  to  be  nodified  or  exchanged. 

(e)  Outline  briefly  any  other  material 
featuraa  of  the  proposed  modification  or 
exchange.  If  the  plan  of  proposed  action  is  set 
forth  in  a  written  document  file  copies 
thereof  with  the  Comptroller  in  accordance 
with  1 11.506. 

Instruction:  If  the  existing  security  is 
presently  listed  and  registered  on  a  national 
securities  exchange,  state  whether  the  bank 
intends  to  apply  for  listing  and  registration  of 
the  new  or  reclassified  seoirity  on  such 
exchange  or  any  other  exchange.  If  the  bank 
does  not  intend  to  make  such  application, 
state  the  effect  of  the  termination  of  such 
listing  and  registration. 

Item  14.  Mergers,  Consolidations, 
Acquisitions  and  Similar  Matters. 

(See  Note  A  at  the  beginning  of  this  Form 
F-5.) 

If  action  is  to  be  taken  with  respect  to  any 
plan  for  (i)  the  merger  or  consolidation  of  the 
bank  into  or  with  any  other  person,  or  of  any 
other  person  into  or  ¥vith  the  bank,  (ii)  the 
acquisition,  by  the  bank  or  any  of  its  security 
holders,  of  securities  of  another  bank,  (iii)  the 
acquisition,  by  the  bank,  of  any  other  going 
business  or  the  assets  thereof,  (iv)  the  sale  or 
other  transfer  of  all  or  any  substantial  part  of 
the  assets  of  the  bank,  or  (v)  the  liquidation 
or  dissolution  of  the  bank,  furnish  the 
following  information: 

(a)  A  brief  outline  of  the  material  features 
of  the  plan.  State  the  reasons  for  the  plan  and 
its  general  effect  upon  the  rights  of  existing 
security  holders.  If  the  plan  is  set  forth  in  a 
written  document  file  three  copies  thereof 
with  the  Comptroller  at  the  time  preliminary 
copies  of  the  proxy  statement  and  form  of 
proxy  are  filed  pursuant  to  i  11.506. 

(b)  Information  essential  to  an  investor's 
appraisal  of  the  proposed  action  with  respect 
to  the  bank  and.  unless  otherwise  indicated, 
each  other  person  which  is  a  party  to  the 
transaction,  including: 

(1)  A  brief  description  of  the  business  and 
property  of  each  such  person  in  substantially 
the  manner  required  by  55  11.811  and  11.812. 

(2)  A  brief  statement  of  dividends  in 
arrears  or  defaults  in  principal  or  interest  in 
respect  of  any  securities  of  the  bank  or  of 
such  persoa  and  of  the  effect  of  the  plan 
thereon,  and  such  other  information  as  may 
be  appropriate  in  the  particular  case  to 
disclose  adequately  the  nature  and  effect  of 
the  proposed  action. 

(3)  Such  information  about  the  proposed 
management  of  the  surviving  bank  as  would 
be  required  by  Items  6  and  7  of  this  Form  F-5. 
Information  concerning  remimeration  of 
management  may  be  projected  for  the  current 
year  based  on  remuneration  actually  paid  or 
accrued  by  each  of  the  constituent  persons 
during  the  last  calendar  year.  If  significantly 
different  proposed  compensation 
arrangements  should  also  be  described. 

(4)  A  tabulation  in  columnar  form  showing 
the  existing  and  the  pro  forma  capitalization. 

(5)  Selected  financial  data  pursuant  to 

i  11.631  and  book  value  per  conunon  share  as 
of  the  end  of  the  most  recent  period  for  which 
a  balance  sheet  is  required  by  {  11.911. 


(6)  Any  pro  forma  financial  information 
required  by  1 11.940  and  pro  forma  book 
value  per  common  share  as  of  the  end  of  the 
most  recent  period  for  which  a  balance  sheet 
is  furnished  pursuant  to  {  11.911. 

(7)  The  equivalent  share  information 
specified  in  the  instructions  below  for 
exchange  transactions. 

Instructions 

1.  The  following  data  shall  be  set  forth  in 
comparative  columnar  form:  The  historical 
primary  and  fully  diluted  earnings  per  share 
before  discontinued  operations, 
extraordinary  items,  or  the  cumulative  effects 
of  accounting  changes,  as  appropriate,  and 
the  primary  and  fully  diluted  pro  forma  per 
share  data:  cash  dividends  declared  per 
common  share;  and  book  value  per  common 
share  presented  in  response  to  paragraphs 
(b|(5)  and  (6)  and  equivalent  share  data 
pursuant  to  (b)(7)  where  appropriate. 

2.  The  appropriate  equivalent  share 
amounts  of  the  acquired  bank  shall  be 
calculated  by  multiplying  the  appropriate 
item  (the  pro  forma  income  (loss)  per  share 
before  nonrecurring  charges  or  credits 
directly  attributable  to  the  transaction,  pro 
forma  book  value  per  share,  or  the  historical 
dividends  per  share  of  the  acquiring  bank)  by 
the  exchange  ratio.  The  per  share  amounts 
are  thus  equaled  to  the  respective  values  for 
one  share  of  the  bank  being  acquired.  In 
situations  where  the  fiscal  year-ends  of  the 
banks  involved  are  different,  additional 
historical  information  should  be  presented  so 
that  equivalent  share  amounts  may  be 
compared  for  equivalent  periods,  if  the 
impact  of  the  change  transaction  is 
immaterial  to  the  acquiring  company,  all 
equivalent  share  amounts  furnished  should 
be  determined  on  the  basis  of  its  historical 
per  share  data. 

3.  The  infonnation  required  by  this  Item 
14(b)  is  required  in  a  statement  of  the 
"acquiring"  or  "surviving"  bank  only  if  a 
"significant"  merger  or  acquisition  is  to  be 
voted  upon.  For  purposes  of  this  item,  the 
term  "significant"  merger  or  acquisition  shall 
mean  a  transaction  where  (a)  the  net  book 
value  of  assets  to  be  acquired  or  the  amount 
paid  therefor  exceeds  5  percent  of  the  equity 
capital  accounts  of  the  acquiring  bank,  (b)  in 
an  exchange  transaction,  the  number  of 
shares  to  be  issued  exceeds  5  percent  of  the 
outstanding  shares  of  the  acquiring  bank,  or 
(c)  gross  operating  revenues  for  the  last  fiscal 
year  of  the  person  to  be  acquired  exceeded  5 
I>ercent  of  the  gross  operating  revenues  for 
the  last  fiscal  year  of  the  acquiring  bank.  If 
less  than  a  "significant"  merger  acquisition  is 
to  be  voted  upon,  only  information  necessary 
for  the  exercise  of  prudent  judgment  is 
required. 

4.  Paragraph  (a)  shall  not  apply  if  the  plan 
described  in  answer  to  paragraph  (a) 
involves  only  the  bank  and  one  or  more  of  its 
totally  held  subsidiaries. 

(c)  For  each  class  of  securities  of  the  bank, 
or  of  any  person  specified  in  paragraph  (b), 
which  is  admitted  to  dealing  on  a  national 
securities  exchange  or  for  which  a  market 
otherwise  exists,  and  which  will  be 
materially  affected  by  the  plan,  state  the  high 
and  low  sale  prices  (or.  in  the  absence  of 
trading  in  a  particular  period,  the  range  of  the 


bid  and  asked  prices]  for  each  quarterly 
period  within  the  last  two  years.  This 
information  may  be  omitted  if  the  plan 
involves  merely  the  liquidation  or  dissolution 
of  the  bank. 

Item  15.  Financial  Information. 

(a)  If  action  is  to  be  taken  on  any  matter 
specified  in  Items  12, 13,  or  14,  above,  furnish 
verified  financial  statements  of  the  Bank  and 
its  subsidiaries  required  by  Subpart  I.  One 
copy  of  the  definitive  proxy  statement  filed 
with  the  Comptroller  shall  include  a  manually 
signed  copy  of  the  accountant's  report  If 
financial  statements  required  by  Subpart  I 
are  furnished,  also  furnish  the  supplementary 
financial  infonnation  required  by  i  11.832, 
information  concerning  disagreements  with 
accountants  on  accounting  and  financial 
disclosure  required  by  §  11.834,  and 
management's  discussion  and  analysis  of 
financial  condition  and  results  of  operations 
required  by  5  11  833.  In  addition,  interim 
information  should  be  provided  in 
accordance  with  { 11.913. 

(b)  Notwithstanding  paragraph  (a)  above, 
any  or  all  of  such  financial  statements,  which 
are  not  material  for  the  exercise  of  prudent 
judgment  in  regard  to  the  matter  to  be  acted 
upon  may  be  omitted.  Such  financial 
statements  are  deemed  material  in  the  usual 
case  involving  the  authorization  or  issuance 
of  any  material  amount  of  senior  securities. 
They  are  not  deemed  material  in  cases 
involving  the  authorization  or  issuance  of 
common  stock,  other  than  in  an  exchange, 
merger,  consolidation,  acquisition,  or  similar 
transaction. 

(c)  If  the  financial  statements  are  for  an 
annual  meeting,  they  may  incorporate  by 
reference  any  financial  statements  contained 
in  the  annual  report  sent  to  sectirity  holders 
pursuant  to  5  11.503  for  that  meeting, 
provided  such  financial  statements 
substantially  meet  the  requirements  of  this 
item. 

(d)  Financial  statements  may  be  omitted 
for  a  plan  described  in  answer  to  Item  14(a). 
if  the  plan  involves  only  the  bank  and  one  or 
more  of  its  totally  held  subsidiaries. 

(e)  No  schedules  need  be  furnished  in  the 
proxy  statement 

Item  16.  Acquisition  or  Dispostion  of 
F*roperty. 

If  action  is  to  be  taken  on  the  acquisition  or 
disposition  of  any  property,  furnish  the 
following  information: 

(a)  Describe  briefly  the  general  character 
and  location  of  the  property. 

(bj  State  the  nature  and  amount  of 
consideration  to  be  paid  or  received  by  the 
bank  or  any  subsidiary.  To  the  extent 
practicable,  outline  briefly  the  facts  bearing 
upon  the  question  of  the  fairness  of  the 
consideration. 

(c)  State  the  name  and  address  of  the 
transferor  or  transferee,  as  the  case  may  be, 
and  the  nature  of  any  material  relationship  of 
such  person  to  the  bank  or  any  affiliate  of  the 
bank. 

(d)  Outline  briefly  any  other  material 
features  of  the  contract  or  transaction. 
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Item  17.  Restatement  of  Accounts 

If  action  is  to  be  'aken  on  the  restatement 
of  any  asset,  capital,  or  surplus  account  of  the 
bank,  furnish  the  following  information: 

(a)  The  nature  of  the  restatement  and  the 
date  as  of  which  it  is  to  be  effective. 

(b)  The  reasons,  briefly  stated,  for  the 
restatement  and  for  the  selection  of  the 
particular  effective  date. 

(c)  The  name  and  amount  of  each  account 
(including  any  reserve  accounts)  affected  by 
the  restatement  and  the  effect  of  the 
restatement  thereon.  Tabular  presentation  of 
the  amounts  shall  be  made  when  appropriate, 
particularly  in  the  case  of  recapitalizations. 

(d)  To  the  extent  practicable,  state  whether 
and  the  extent,  if  any,  to  which  the 
restatement  will,  as  of  the  date  thereof,  alter 
the  amount  available  for  distribution  to  the 
holders  of  equity  securities. 

Item  18.  Action  with  Respect  to  Reports. 

If  action  is  to  be  taken  with  respect  to  any 
report  of  the  bank  or  of  its  directors,  officers 
or  committees  or  any  minutes  of  meeting  of 
its  stockholders: 

(a)  State  whether  or  not  such  action  is  to 
constitute  approval  or  disapproval  of  any  of 
the  matters  referred  to  in  such  reports  or 
minutes. 

(b)  Identify  each  of  such  matters  which  it  is 
intended  will  be  approved  or  disapproved, 
and  furnish  the  information  required  by  the 
appropriate  item  or  items  of  this  schedule 
with  respect  to  each  such  matter. 

Item  19.  Matters  Not  Required  to  be 
Submitted. 

If  action  is  to  be  taken  on  any  matter  which 
is  not  required  to  be  submitted  to  a  vote  of 
security  holders,  state  the  nature  of  such 
matter,  the  reasons  for  submitting  it  to  a  vote 
of  security  holders  and  the  action  be  taken  by 
the  bank  in  the  event  of  a  negative  vote  by 
the  security  holders. 

Item  20.  Amendment  of  Charter,  By-Laws  or 
Other  Documents. 

If  action  is  to  be  taken  on  any  amendment 
of  the  bank's  charter,  by-laws  or  other 
dpcuments  as  to  which  information  is  not 
required  above,  state  briefly  the  reasons  for, 
and  general  effect  of,  such  amendment. 

Instruction:  Where  the  matter  to  be  acted 
upon  is  the  classification  of  directors,  state 
whether  vacancies  which  occur  during  the 
year  may  be  filled  by  the  board  of  directors 
to  serve  only  until  the  next  annual  meeting  or 
may  be  so  filled  for  the  remainder  of  the  full 
term. 

Item  21.  Other  Proposed  Action. 

If  action  is  to  be  taken  on  any  matter  not 
specifically  referred  to  above,  describe 
briefly  the  substance  of  each  such  matter  in 
substantially  the  same  degree  of  detail  as  is 
required  by  Items  5  to  20,  inclusive,  above. 
Item  22.  Vote  Required  for  Approval. 

For  each  matter  which  is  to  be  submitted  to 
a  vote  of  security  holders,  other  than 
elections  to  office  or  the  selection  or  approval 
of  auditors,  state  the  vote  required  for  its 
approval. 

29.  By  revising  §  11.601  to  read  as 

follows:     , 


§  11.601    Scop*  and  dcflnmona  appHcabl* 
to  Subpart  F  (tha  "tandw  oftar 
regutatkMia"). 

(a)  Scope.  Subpdrt  F  shall  apply  to 
any  tender  offer  which  is  subject  to 
section  14(d)(1)  of  the  Act  for  the 
securities  of  a  subject  bank,  including 
but  not  limited  to.  any  tender  offer  made 
by  an  affiliate  of  the  bank.  Sections 
11.610, 11,611. 11.620  11.630  shall  apply 
to  any  tender  offer  for  subject  bank 
securities  (other  than  exempted 
securities)  unless  otherwise  noted 
therein. 

(b)  Definitions,  Unless  the  context 
otherwise  requires,  all  terms  used  in  the 
tender  offer  regulations  have  the  same 
meaning  as  in  the  Act  and  in  §  11.102.  In 
addition,  for  purposes  of  sections  14(d) 
and  14(e)  of  the  Act  and  the  tender  offer 
regulations,  the  following  definitions 
apply: 

(1)  The  term  "bidder"'  means  any 
person  who  makes  a  tender  offer  or  on 
whose  behalf  a  tender  offer  is  made. 

(2)  The  term  "subject  bank '"  means 
any  national  bank  or  bank  operating 
under  the  Code  of  Law  for  the  District  of 
Columbia  which  is  the  issuer  of 
securities  sought  by  a  bidder  pursuant  to 
a  tender  offer. 

(3)  The  term  "'security  holders"  means 
holders  of  record  and  beneficial  owners 
of  securities  which  are  the  subject  of  a 
tender  offer. 

(4)  The  term  "beneficial  owner"  shall 
have  the  same  meaning  as  that  set  forth 
in  §  11.403.  However,  for  purposes  of 

S  11.603.  fi  11.609(d)  and  Item  6  of  Form 
F-13.  the  term  shall  not  include  a  person 
who  does  not  have  or  share  investment 
power  or  who  is  deemed  to  be  a 
beneficial  owner  by  virtue  of 
§n.403{d)(l). 

(5)  The  term  "tender  offer  material" 
means: 

(i)  The  bidders  formal  offer,  including 
all  material  terms  and  conditions  of  the 
tender  offer  and  all  amendments 
thereto; 

(ii)  The  related  transmittal  letter 
(whereby  securities  of  the  subject  bank 
which  are  sought  in  the  tender  offer  may 
be  transmitted  to  the  bidder  or  its 
depository  and  all  amendments  thereto; 
and 

(iii)  Press  releases,  advertisements, 
letters  and  other  documents  published 
by  the  bidder  or  sent  to  or  given  by  the 
bidder  to  security  holders  which, 
directly  or  indirectly,  solicit,  invite  or 
request  tenders  of  the  securities  being 
sought  in  the  tender  offer. 

(6)  The  term  "business  day"  means 
any  day,  other  than  Saturday,  Sunday  or 
a  federal  holiday,  and  shall  consist  of 
the  time  period  from  12.01  a.m.  through 
12.00  midnight  Eastern  time.  Any  time 
period  computed  under  section  14(d)(5) 


or  section  14(d)(6)  of  the  Act  or  under 
these  tender  offer  regulations,  shall 
begin  on  the  date  of  the  event  causing 
the  computation  of  such  time  period.  If 
such  occurs  on  other  than  a  business 
day  such  period  shall  begin  on  and  shall 
include  the  first  business  day  thereafter, 
(7)  The  term  ""security  position  listing'" 
means,  with  respect  to  securities  of  any 
bank  held  by  a  registered  clearing 
agency  in  the  name  of  the  clearing 
agency  or  its  nominee,  a  list  of  those 
participants  in  the  clearing  agency  on 
whose  behalf  the  clearing  agency  holds 
the  bank's  securities  and  of  the 
participants"  respective  positions  in  such 
securities  as  of  a  specified  date. 

30.  By  revising  S  11.608  to  read  as 

follows; 

§11.60t    Exampttona  from  atatutory  pro 
rata  raquiramant. 

Notwithstanding  the  pro  rata 
provisions  of  Section  14(d)(6)  of  the  Act, 
if  any  person  makes  a  tender  offer  for. 
or  a  request  or  invitation  for  tenders  of 
less  than  all  of  the  outstanding  equity 
securities  of  a  class,  and  if  a  greater 
number  of  securities  are  deposited 
pursuant  thereto  than  such  person  is 
bound  or  willing  to  take  up  and  pay  for, 
the  securities  taken  up  and  paid  for  ahall 
be  taken  up  and  paid  for  as  nearly  aa 
may  be  pro  rata,  disregarding  fractions, 
according  to  the  number  of  securities 
deposited  by  each  depositor  during  the 
period  such  offer,  request  or  invitation 
remains  open. 

31.  By  adding  {  11.701  to  read  as 
follows: 

911.701    Soop*  of  aub)*ct 

The  rules  contained  in  this  regulation 
shall  govern  all  registration  statements 
of  registered  national  banks  filed 
pursuant  to  Section  12(b)  and  12(g)  of 
the  Act  and  all  reports  of  registered 
national  banks  filed  pursuant  to  Section 
13  and  15(d)  of  the  Act.  including  all 
amendments  to  such  statements  and 
reports,  except  that  any  provision  in  a 
form  covering  the  same  subject  matter 
as  any  such  rule  shall  be  controlling. 

32.  By  adding  S  11.703  to  read  as 
follows: 

11.703    Supptamantal  Informatloa 

The  Office  of  the  Comptroller  of  the 
Currency  may  request  supplemental 
information  concerning  the  bank,  a 
registration  statement  or  a  periodic  or 
other  report  under  the  Act.  This 
information  shall  not  be  required  to  be 
filed  with  or  deemed  part  of  the 
registration  statement  or  report.  The 
information  shall  be  returned  to  the 
registrant  upon  request,  provided  that:  ■ 
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(a)  Such  request  is  made  at  the  time 
such  information  is  furnished  to  the 
stafF, 

(b)  The  retiim  of  such  information  is 
con^stmt  with  the  protection  of 
investors;  and 

(c)  llie  return  of  such  information  is 
consistent  with  the  provisions  of  the 
Freedom  of  Information  Act. 

33.  By  adding  {  11-710  to  read  as 
follows: 

911.710   RaquirenMnis  M  to  proper  fonn. 

Every  statement  or  report  shall  be  on 
the  form  prescribed  by  the  Comptroller, 
as  in  effect  on  the  date  of  filing.  Any 
statement  or  report  shall  be  deemed  to 
be  filed  on  the  proper  form  unless 
objection  to  the  form  is  made  by  the 
Comptroller  within  thirty  days  after  the 
date  of  filing. 

34.  By  revising  S  11.724  to  read  as 
follows: 

111.7X4    NoOflotfon  Of  Inability  to  file 
I  or  qmrtwly  report  or 


(a)  If  all  or  any  required  portion  of  an 
annual  report  on  Form  P-2,  or  a 
quarttriy  report  on  Form  F-4  is  not  filed 
within  the  time  period  prescribed  for 
such  report,  the  bank,  no  later  than  one 
business  day  after  the  due  date  for  such 
report,  shall  file  a  Form  12b-26  (17  CFR 
249.322)  with  the  Comptroller  which 
shall  contain  disclosure  of  the  inability 
to  file  the  report  timely  and  the  reasons 
therefor  in  reasonable  detail. 

(b)  With  respect  to  any  report  or 
portion  of  any  report  described  in 
paragraph  (a)  of  this  section  which  is 
not  timely  filed  because  the  bank  is 
unable  to  do  so  without  unreasonable 
effort  or  expense,  such  report  shall  be 
deemed  to  be  filed  on  its  prescribed  due 
date  if: 

(1)  The  bank  files  the  Form  12b-25  in 
compliance  with  paragraph  (a)  of  this 
section  and,  when  apphcable.  furnishes 
the  exhibit  required  by  paragraph  (c)  of 
this  section; 

(2)  The  bank  represents  in  the  Form 
12b-2S  that: 

(i)  The  reason(8)  causing  the  inability 
to  file  timely  could  not  be  eliminated  by 
the  bank  without  unreasonable  effort  or 
expense:  and 

(ii)  Either  the  subject  annual  report/ 
portion  thereof  will  be  filed  no  later  than 
the  fifteenth  calendar  day  following  the 
prescribed  due  date  or  the  subject 
quarterly  report/portion  thereof  will  be 
filed  no  later  than  the  fifth  calendar  day 
following  the  prescribed  due  date;  and 

(3)  The  report/portion  thereof  is 
actually  filed  within  the  period  specified 
by  paragraph  (bM2)(ii)  of  this  section. 

(c)  If  paragraph  (b)  of  this  section  is 
applicable  and  the  reason  the  subject 
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report/portion  thereof  cannot  be  filed 
timely  without  unreasonable  effort  or 
expense  relates  to  the  inability  of  any 
person,  other  than  the  bank,  to  fiunish 
any  required  opinion,  report  or 
certificate,  the  Form  12b-25  shall  have 
attached  as  an  exhibit  a  statement 
signed  by  such  peraon  stating  the 
specific  reasons  why  such  person  is 
unable  to  furnish  the  required  opinion, 
report  or  certification  on  or  before  the 
date  such  report  must  be  filed. 

(d]  If  a  Form  12b-25  filed  pursuant  to 
paragraph  (a)  of  this  section  relates  only 
to  a  portion  of  a  subject  report,  the  bank 
shall: 

(1)  File  the  balance  of  such  report  and 
indicate  on  the  cover  page  thereof  which 
disclosure  items  are  omitted;  and 

(2)  Include,  on  the  upper  right  comer 
of  the  amendment  to  the  report  (required 
to  be  filed  on  Form  8)  which  includes  the 
previously  omitted  information,  the 
following  statement: 

The  following  items  were  the  subject  of  a 
Form  12b-25  and  are  included  herein:  (List 
Item  NiimlMrs). 

(e)  The  provisions  of  ths  section  shall 
not  apply  to: 

(1)  Financial  statements  to  be  filed  by 
amendment  in  accordance  with  S  11.916 
or  schedules  to  be  filed  by  amendment 
in  accordance  with  General  Instruction 
A  of  Form  F-2. 

35.  By  adding  S  11-730  to  read  as 
follows:       I 

§11.730    Addttlonal  exhlt)!!*. 

The  bank  may  file  such  exhibits  as  it 
may  desire,  in  addition  to  those  required 
by  the  appropriate  form.  Such  exhibits 
shall  be  so  marked  as  to  Indicate  clearly 
the  subject  matter  to  which  they  refer. 

36.  By  consolidating  requirements  into 
a  new  Subpart  H  to  read  as  follows: 

Subpart  H— Contant  of  Nonfinancial 
Statamanta  and  Raporta 

§11.«00    G«wral. 

This  subpart  lists  and  describes  topics 
to  be  discussed  in  the  nonfinancial 
statement  portions  of  registration 
statements  under  Section  12.  annual  or 
other  reports  under  Sections  13  and 
15(d),  annual  reports  to  security  holders 
and  proxy  and  information  statements 
under  Section  14  of  the  Exchange  Act, 
and  any  other  documents  required  to  be 
filed  under  the  Exchange  Act,  to  the 
extent  provided  in  the  forms  and  rules 
under  such  Act. 

Business 

§11.811    DMOiptlon  of  butinaaa. 

Describe  briefly  the  business  done  by 
the  bank  and  any  significant 
developments  or  trends  in  such  business 


occurring  over  the  preceding  five  years. 
In  describing  the  business  done  by  the 
bank,  the  business  of  its  subsidiaries 
should  be  included  only  insofar  as  the 
same  is  important  to  an  understanding 
of  the  character  and  development  of  the 
business  conducted  by  the  total 
enterprise.  The  description  shall  also 
include  without  limitation,  information 
as  to  mattera  such  as  the  following: 

(a)  The  primary  business  locations  of 
the  bank,  including  the  number  of 
banking  offices  in  each  city  (or  county) 
in  the  United  States  in  which  the  bank 
has  offices  and  the  number  of  banking 
offices  located  in  each  foreign  country 
or  jurisdiction. 

(b)  The  competitive  conditions  and 
the  competitive  position  of  the  bank  and 
other  financial  intermediaries,  with 
which  the  bank  competes,  In  Its  service 
area. 

(c)  The  amount  of  loan  and  similar 
commitments  by  appropriate  categories, 
(excluding  check  credit  card  lines)  as  of 
the  end  of  each  of  the  last  two  fiscal 
years  and  with  respect  to  the  amount  as 
of  the  end  of  the  most  recent  fiscal  year, 
the  portion  considered  to  be  "firm"  and 
the  portion  not  reasonably  expected  to 
be  exercised  within  the  current  yean 

Notes. — 1.  The  categorization  may  include 
such  items  as  commercial  letters  of  credit, 
commitments  to  grant  loans,  and 
commitments  to  purchase  loans,  or  such  other 
classiHcations  deemed  appropriate  by  the 
bank.  Any  specific  category  representing 
more  than  23  percent  of  the  total 
commitments  shown  shall,  however,  be 
identified  and  specific  categories 
representing  individually  less  than  25  percent 
of  the  total  commitments  shown  may  be 
aggregated  as  Other  Commitments. 

2.  If  more  than  26  percent  of  the  total 
commitments  shown  are  on  terms  whereby 
the  prices  or  interest  rates  are  not  to  be 
determined  by  the  marlcet  conditions  , 

prevailing  at  the  time  the  commitments  are 
exercised,  the  amount  and  a  description  of 
such  commitments  should  also  be  disclosed. 

(d)  If  a  material  portion  of  the  bank's 
deposits  has  been  obtained  from  a 
single  person  or  a  few  persons 
(including  Federal,  State,  and  local 
governments  and  agencies  thereunder), 
the  loss  of  any  of  one  or  more  of  which 
would  have  a  materially  adverse  effect 
on  the  business  of  the  bank,  or  if  a 
material  portion  of  the  bank's  loan  is 
concentrated  within  a  single  industry  or 
group  of  related  industries,  a  description 
of  such  customers,  their  other 
relationships,  if  any,  to  the  bank,  and 
material  facts  regarding  their 
importance  to  the  business  of  the  bank. 

(e)  The  extent  to  which  the  business  is 
or  may  be  seasonal; 
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(f)  The  importance  of  and  rnks 
attendant  toivieipk  goanes  aad 
applicatiaaa  al  liB^ 

(g)  The  wliiifirt  eifeetg  Ihaf 
compliBmne  irJ*  Fatferrf.  Stat*  and  focal 
provisions  refatlng  to  the  protectron  of 
the  environBieat,  may  have  upo«  the 
capital  exp«ndltuie«,  lacaing^  and 
competitive potitioa  of  the  bank  aad  its 
8ubsidiariea( 

(h)  The  approximate  number  of 
persons  emjrfoyed; 

fi)  The  commercial  consumer, 
intewiatfonaL  trust,  and  municipai 
trading  services  and  other  basinesa 
activities  of  the  bank. 

§  1 1.eia    Oescdiption  of  pcopwiy. 

DescFib*  fcriefly,  individually  or  by 
categories,  fa)  properties  held  in  fee.  by 
the  bank  and  its  subsidiaries,  ta  which 
the  banking  offices  are  located, 
indicating  any  major  encumbrances  with 
respect  thereto,  and  (bj  other  real  estate 
of  material  value  that  i»  owned  by  the 
bank.  In  the  event  aggregate  annual 
rentals  paid  during  the  bank's  last  fisc^ 
year  exceeded  5  percent  of  its  operating 
expenses,  state  the  amount  of  snch 
rentals  and  the  average  terra  of  the 
leases  pursuant  to  which  such  rentals 
were  paid,  and  the  expiration  dates  td 
any  material  leases. 

§  1 1 .8 1 3    Pending  legal  proceediags. 

Briefly  describe  any  material  pending 
legal  proceedings,  other  than  or*nary 
routine  litigation  incitteital  to  the 
business,  to  which  the  bank  or  any  of  its 
subsidiaries  is  a  party  oi  of  whicb  aay 
of  their  property  is  the  subject.  Include 
the  name  of  the  coait  or  agency  in  which 
the  proceedir^s  are  peading,  the  date 
instituted,  the  principal  partiea  thereto,  a 
description  of  the  factual  basis  fflleged 
to  underiie  the  proceeding  and  the  relief 
sought.  Include  sknrlar  information  ag  to 
any  such  proceedings  known  to  be 
contemplated  by  governmental 
authorities. 

Instruction* 

1.  No  information  need  b«  given  with 
respect  to  proceedings  which  involve 
principally  claims  fo»  danwjjes.  if  the 
aggregate  amount  involvetl  does  not  exceed 
ten  percent  of  the  equi«y  capital  accoants  of 
the  bank  and  its  subsidiaries  en  a 
consolidated  basis.  However,  tf  any 
proceedings  present  in  large  degree  the  sHtne 
issues  as  other  proceedings  pending  or 
known  to  be  contemplated,  the  amoiuit 
involved  in  such  other  proceedings  shall  be 
included  in  computing  such  percen«age. 

2.  Any  material  proceedings  to  which  any 
director,  officer,  or  affiliat*  of  the  bank  any 
person  holding  beneflcialTy  in  excess  of  ten 
percent  of  the  bank's  autstanding  stock,  or 
any  aMociate  of  any  such  director,  offrcer  or 
security  holder,  is  a  party,  or  has  a  material 


interest  adverse  t«  the  bank  w  019  oi te 
subsidiaries,  ihaU aiaa  be rliwabi  ij 
3.  Notwithstondiim  tie  foiayii^ 
administrative  or  judicial  proceedii^  anatna 
under  any  Fedesal  State  or  local  proviiiana 
regulating  the  disehasge  af  mafarials  ioto  Ike 
enviroament  or  otherwise  refatinj  Da  the 
pfDtectton  of  the'  eiiTliwuagnt,  shaft  not  be 
deemed  "onttnarr  roothie  litigaffmr 
incidental  to  ike  bwaaieaa'*  aad  ska*  b* 
deacTibad  if  such  proceeding  is  iiiisiial  to 
the  business  or  finaadai  cendfliDB  of  i» 
bank  or  if  it  in»o^«a»  pifaiarily  a  ckiB  tar 
damages  and  the  amount  nwaivadv  aMataaiae 
of  interest  and  coats,  axcsede  lapeicaht  of 
the  equity  capital  of  the  bank  aad  iit 
subsidiaries  on  a  consoBdated  basisi.  Any 
such  prtmeedtngr  by  govenmrentaf 
authorities  sftaff  be  cfeemwi  nratprtaf  md 
shall  be  described  wbefhw  or  rwt  the  amoant 
of  any  chim  for  damgaa  mucked  exeeedb 
10  percent  of  eqi^  aaaMal  oa  a  ( 
basis  and  whether  oaisat  aaak  hi. 
are  consMeced  "aadiaaiy  rautas  L.^ 
incidental  ta  tke  buahias^':  Provi^A, 
however.  That  such  pEoceediaga  which  are 
similar  hi  nature  may  be  grouped  aad 
described  gencrteafly  stating:  (he  mumber  of 
such  proceedings  in  each  group;  a  generic 
desrription  of  such  proceedlagr  the  fssuee 
generally  involved;  andl  if  aueh  praceedingi 
u*  the  aggregate  aae  aiatefjal  to  Ae  baaiaasa 
or  Financial  conditiaD  of  the  iMnIc  the  cflbct 
of  such  proceedings  on  the  business  or 
financial  condition  of  the  bank. 

Securities  of  fhe  Bank 

§11^1    Uaricat  price  and  dWIdands  on 
the  bank's  ewamao  a^iity  aodraiatad 
stockhotdarmaflaa. 

|a)  Market  mfmrmatwn.  For  eocli  ritas 
of  securities  to  be  F»gifterBd  pnrmiant  fo 
Section  12(gJ  ofthe  Act  state  brfefly  (6e 
nature  of  the  trading  market,  if  any,  in 
such  securities,  including  the  names  of 
the  principal  makers  and  *e  imported 
high  and  bw  prices  for  each  <parteriy 
period  during  #ie  past  three  yrars, 
Instractions 

In  furnishing  high  and  low  bid  pefsea.  fte 
bank  may  rely  on  quota thons  puUiahed  in 
publications  of  national  chcalaaoa,  provWad 
the  source  of  the  information  ia  identified.  If 
the  principal  market  makers  are  not  known,  it 
will  suffice  to  name  three  market  makara 
which  are  believed  to  be  actively  engaged  in 
making  a  market  in  the  securities, 

fb)  Holders.  (1)  Set  forth  the 
approximate  number  of  holders  of  each 
class  of  conunoo  equity  of  the  bank  as  af 
the  latest  practicable  date. 

(2)  If  tfie  information  called  for  by  this 
paragraph  (b)  is  being  presented  ki  a 
registration  statement  filed  pursuant  to 
the  Securities  Act  or  a  projiy  staluiient 
or  iaformation  statement  filarf  farmant 
to  the  Exchange  Act  that  relates  to  m 
acquisition,  business  combination  or 
other  reorganization,  indicate  the  effect 
of  such  transaction  on  the  amount  and 
percentage  of  present  holdings  of  the 


banTs  UM1IUII  ■qwjty  umitrf 
beneAefsf^  by — 

li]  Aay  penoa  p"'-^""rm  Miy  graup  aa 
that  *°"n  it  naiti  fti  Sartinn  ""&*)(?]  af 
the  Ebcckoay  ikt)  wk»  {a  koMns  t»  tk* 
bank  to  b*  tW  bamsfistal  Muaaa  af  aMaa 
than  five  paiBeA  af  ^9  dHk  af  t» 
bank's  common  equilyr, 

(iij  Each  Avatar  and  mminee  and 
(ni)  All  dtrecfon  and  afllcen  aa  a 
group,  aocVu  (be  baaL'a  pnseal 
coBunitmaiiii  t»  iaaue  audk  panai^ 

shares  o{  ai^  das*  of  te  caoMan 
equity. 

(c)  Dividends.  (1)  State  Aefte^ener 


tt»tk« 


andaoMmtaf         

dedared  an  sack  dasa  ef  its  _ 
equity  by  (be  bank  for  tba  tWA 
recent  fiscal  years  and  iac  aaj 

subsequent  interim  peiiad  far 

financial  statements  ara  ra^itaad  by  the 
General  Instructions  to  Fnaaciai 
Statements  in  Subj»ait  I  of  Sua  PwL 
Where  there  are  restriGlii 
where  appropriate. 

ability  of  baak's  anL 

funds  ta  tke  bank  uktb* 
divide«da, 
currendy  materiallf 
ability  ta  pay  sadi 
bank  \^  _. 

hmit  Biataaiattjf  tlM 
dividend*  oa  tke 

state,  and  either  [j^ 

(where  ap^arpekrta  v^mMtf} 
reshictiaBK  OB  Pi  caoaa  Mfaaa 
specific  diaoMsiaA  af  aack  wm 

Discuaaiaa  aad  Aaa^als  af . 

Ckindition  and  Results  alOpi 

prescribed  by  8  11.833.  and  to  thft 
description  of  sudi  restrictions,  req^used 
by  Subpart  I  of  (bis  pact  in  the  bank's 
financial  stalamentaL 

|2]  Baaka  kavng  a  raeofd  af 
cash  dSvUesda  aMiM^  eafak__ 
indicate  an  abflily  I9  #a  so,  are 
encouraged  to  conaHer  the  questiuii  of 
their  intention  to  pay  cash  dividendk  hi 
the  foreseeabb  ftitHre  and,  if  no  such 
inteation  exista.  are  eQcaarayed  ta  make 
a  stateraeal  of  tkat  fact  in  tka  BUpj, 
Banks  hanriag  a  kHtary  af  pay^  caah 
di  videnala  aiaa  aea  iiaiai^id  ta 
indicate  wheAer  tkay  laiiiatiy  expect 
that  coapataMa  ewft  tlikkutli  w« 
contimwtebep8Mnr(!iaftrtaT»anfl  if 
not.  thenatarc  of  tfre  change  fa  tlte 
amount  or  rata  of  cash  dividend 
payaieat& 

Instructions  to  t  TLSZl 

1.  Banks,  tf>e  cemaaaa  eqnity  of  mhkJt  fr 
listed  for  taadiag  on  ewre  their  one  aeouimgo 
exchange  pegiaterc^  aider  the  EacbM^eAet 
are  cequired  ta  indicate  each  aock  — h-r^r 
pursuant  fo  paragraph  (a);  where  available, 
these  shall  be  the  prices  as  reported  in  the 
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consolidated  transaction  reporting  system 
and.  where  the  prices  are  not  so  reported,  the 
prices  on  the  most  signiHcant  (in  terms  of 
volume]  securities  exchange  for  such  shares. 

2.  Market  prices  and  dividends  reported 
pursuant  to  this  section  shall  be  adjusted  to 
give  retroactive  effect  to  material  changes 
resulting  from  stock  dividends,  stock  splits 
and  reverse  stock  splits. 

3.  The  computation  of  the  approximate 
number  of  holders  of  bank's  common  equity 
may  be  based  upon  the  number  of  record 
holders  or  also  may  include  individual 
participants  in  security  position  listings.  See 
SEC  Rule  17Ad-8  under  the  Exchange  Act. 
The  method  of  computation  that  is  chosen 
shall  be  indicated. 

§  1 1.822    Desciiptton  of  bank's  •ecurnies. 

(a)  If  capital  stock  is  being  registered, 
state  the  title  of  the  class  and  furnish  the 
following  information: 

(1)  Outline  briefly— 
(i)  Divided  rights: 
(ii)  Voting  rights; 

(iii)  Liquidation  rights; 
(iv)  Preemptive  rights; 
(v)  Conversion  rights; 
(vi)  Redemption  provisions; 
(vii)  Sinking  fund  provisions;  and 
(viii)  Liability  to  further  calls  or  to 
assessment  by  the  bank. 

(2)  If  the  rights  of  holders  of  such 
stock  may  be  modified  otherwise  than 
by  a  vote  of  a  majority  or  more  of  the 
shares  outstanding,  voting  as  a  class,  so 
state  and  explain  briefly. 

(3)  Outline  briefly  any  restrictions  on 
the  repuixhase  or  redemption  of  shares 
by  the  bank  while  there  is  any  arrearage 
in  the  payment  of  dividends  or  sinking 
fund  installments.  If  there  is  no  such 
restriction,  so  state. 

Instnictioas 

1.  This  section  requires  only  a  brief 
summary  of  the  provisions  that  are  pertinent 
from  an  investment  standpoint.  A  complete 
legal  description  of  the  provisions  referred  to 
is  not  required  and  should  not  be  given.  Do 
not  set  forth  the  provisions  of  the  governing 
instruments  verbatim;  only  a  succinct  resume 
is  required. 

2.  If  the  rights  evidenced  by  the  securities 
being  registered  are  materially  limited  or 
qiaiified  by  the  rights  of  any  other  class  of 
stcurities  or  by  the  provisions  of  any  contract 
or  other  document,  include  such  information 
regarding  such  other  securities  as  will  enable 
investors  to  understand  the  rights  evidenced 
by  the  securities  being  registered.  If  any 
securities  being  registered  are  to  be  offered  in 
exchange  for  other  securities,  an  appropriate 
description  of  such  other  securities  shall  be 
given.  No  information  need  be  given, 
however,  as  to  any  class  of  securities  all  of 
which  will  be  redeemed  and  retired  if 
appropriate  steps  to  assure  such  redemption 
and  retirement  will  be  taken  prior  to 
registration  of  the  securities  being  registered. 

(b)  If  long-term  debt  is  being 
registered,  outline  briefly  the  following, 
if  relevant: 


(1)  Provisions  governing  interest, 
conversion,  maturity,  redemption, 
amortization,  sinking  fund,  or 
retirement. 

(2)  Provisions  restricting  the 
declaration  of  dividends  or  requiring  the 
maintenance  of  any  ratio  of  assets  or  the 
creation  or  maintenance  of  reserves  or 
the  maintenance  of  properties. 

(3)  Provisions  permitting  or  restricting 
the  issuance  of  additional  securities,  the 
withdrawal  of  cash  deposited  against 
such  issuance,  the  incurring  of 
additional  debt  the  release  or 
substitution  of  assets  securing  the  issue, 
the  modification  of  the  terms  of  the 
security,  and  similar  provisions, 

(4)  The  name  of  the  trustee  and  the 
nature  of  any  material  relationship 
between  the  trustee  and  the  bank  or  any 
of  its  affiliates:  the  percentage  of 
securities  of  the  class  necessary  to 
require  the  trustee  to  take  action,  and 
the  indemnification  the  trustee  may 
require  before  proceeding  to  enforce  the 
lien. 

(5)  Provisions  governing  the  kind  and 
priority  of  any  lien,  securing  the  issue, 
and  a  brief  identification  of  the  principal 
properties  subject  to  each  lien. 

Instructions 

1  The  instructions  to  $  11.822(a)  shall 
apply  to  §  11.822(b). 

2.  Provisions  permitting  the  release  of 
assets  upon  the  deposit  of  equivalent  funds 
or  the  pledge  of  equivalent  property,  the 
release  of  property  no  longer  required  in  the 
business,  obsolete  property  or  property  taken 
by  eminent  domain,  the  application  of 
insurance  moneys,  and  similar  provisions, 
need  not  be  described  in  answer  to 
paragraph  (b)(3). 

(c)  If  securities  other  than  capital 
slock  or  long-term  debt  are  being 
registered,  outline  briefly  the  rights 
evidenced  thereby.  If  subscription 
warrants  or  rights  are  being  registered, 
state  the  title  and  amounts  of  securities 
called  for,  the  period  during  which  and 
the  price  at  which  the  warrants  or  rights 
are  exercisable. 

Instruction  | 

The  instructions  to  $  ll.B22(a)  shall  also 
apply  to  §  11.822|b). 

Financial  Information 

§  11. 831    Selected  financial  data. 

Furnish  in  comparative  columnar  form 
the  selected  financial  data  for  the  bank 
referred  to  below,  for 

(a)  Each  of  the  last  five  fiscal  years  of 
the  bank  (or  for  the  life  of  the  bank  and 
its  predecessors,  if  less),  and 

(b)  Any  additional  fiscal  years 
necessary  to  keep  the  information  from 
being  misleading. 


Instnictions  to  $  11.831 

1.  The  purpose  of  the  selected  Tmancial 
data  is  to  supply  in  a  convenient  and 
readable  format  selected  financial  data 
which  highlight  certain  signiTicant  trends  in 
the  bank's  financial  condition  and  results  of 
operations. 

2.  The  following  items  shall  be  included  in 
the  table  of  financial  data:  net  operating 
revenues:  income  (loss)  from  continuing 
operations;  income  (loss)  from  continuing 
operations  per  common  share;  total  assets: 
long-term  obligations  and  redeemable 
preferred  stock  and  cash  dividends  declared 
per  common  share.  Banks  may  include 
additional  items  which  they  believe  would 
enhance  an  understanding  of  and  would 
highlight  other  trends  in  their  financial 
condition  and  results  of  operations. 

Briefly  describe,  or  cross  reference  to  a 
discussion  thereof,  factors  such  as  accounting 
changes,  business  combinations  or 
dispositions  of  business  operations,  that 
materially  affect  the  comparability  of  the 
selected  financial  data.  Discuss  any  material 
uncertainties  which  might  cause  the  data  not 
to  be  indicative  of  the  bank's  future  financial 
condition  or  results  of  operations. 

3.  Banks  that  are  required  to  provide  five- 
year  summary  information  in  accordance 
with  Statement  of  Financial  Accounting 
Standard  .No.  33,   "Financial  Reporting  and 
Changing  Prices,"  may  combine  such 
information  with  the  selected  financial  data 
provided  pursuant  to  this  section. 

4.  All  references  to  the  bank  in  the  table  of 
selected  financial  data  and  in  this  section 
shall  mean  the  bank  and  its  subsidiaries 
consolidated. 

5.  If  interim  period  financial  statements  are 
included,  or  are  required  to  be  included  by 
Subpart  I,  banks  should  consider  whether 
any  or  all  of  the  financial  data  need  to  be 
updated  for  such  interim  periods  to  reflect  a 
material  change  in  the  trends  indicated. 
When  such  updating  is  necessary,  banks 
shall  provide  information  for  the  comparable 
prior  period  unless  not  necessary  to  an 
understanding  of  such  updating  information. 

§11.832    Supplementary  financial 
information. 

(a)  Selected  quarterly  financial  data. 
Banks  specified  in  paragraph  (c)  shall 
provide  the  information  specified  below. 

(1)  Revenue  of  gross  profit  (net 
revenue  less  costs  and  expenses 
associated  directly  with  or  allocated  to 
services  rendered),  icome  (loss)  before 
extraordinary  items  and  cumulative 
effect  of  a  change  in  accounting,  per 
share  data  based  upon  such  income 
(loss),  and  net  income  (loss],  for  each 
full  quarter  within  the  two  most  recent 
fiscal  years  and  any  subsequent  interim 
period  for  which  financial  statements 
are  included  or  are  required  to  be 
included  by  Subpart  I. 

(2)  A  reconciliation  of  the  data 
supplied  pursuant  to  this  paragraph  (a) 
if  different  from  those  previously 
reported  on  the  Form  F-4  filed  for  any 
quarter,  such  as  would  be  the  case  when 


Fedeial  Regwter  /  Vol.  49,  No.  185  /  Friday,  September  21.  19»4  /  Proposed  Roleg 


a  poohng  of  interests  occurs  or  where  an 
error  is  corrected. 

(b)  If  the  fiiuincial  statements  to 
which  this  information  relates  have 
been  reported  on  by  an  accountant, 
appropriate  profeastonal  standards  and 
procedures,  as  enumerated  in  the 
Statemenls  of  Auditing  Standards  issued 
by  the  Auditing  Standards  Board  of  the 
American  Institute  of  Certified  Pubhc 
Accountants,  shall  be  followed  by  the 
repwrting  accountant  with  regard  to  the 
data  required  by  paragraph  (a)  of  this 
section. 

(c)  Paragraph  (a)  of  this  section 
apphes  to  any  national  bank  that  meets 
both  of  the  following  tests: 

(1)  First  test.  The  bank: 

(i)  Has  securities  registered  pursuant 
to  Section  12(b)  of  the  Exchange  Act  or 

(ii)  Has  securities  registered  pursuant 
to  SectioB  12(g)  of  the  Exchange  Act 
which  abo 

(A)  Aie  quoted  on  the  National 
Association  of  Securities  Dealeres 
Automated  Quotation  System,  and 

(B)  Meet  all  the  foltowing  criteria: 
(7)  Three  or  more  dealers  stand 

willing  to.  and  do  in  fact,  make  a  market 
in  such  stock,  including  making  regularly 
published  bona  fide  bids  and  offers  for 
such  stock  for  their  own  accounts:  or  the 
stock  rs  registered  on  a  securities 
exchange  that  is  exempted  by  the 
Commission  from  registration  as  a 
national  securities  exchange  pursuant  to 
Section  5  of  the  Exchange  Act.  For 
purposes  of  this  paragraph,  the  insertion 
of  quotations  into  the  National 
Association  of  Securities  Dea-lers 
Automated  Quotation  System  by  three 
or  more  dealers  on  at  least  10  business 
days  during  the  six  month  period 
immediately  preceding  the  fiscal  year 
for  which  the  financial  statements  are 
required  siiall, satisfy  the  requirement 
that  three  dealers  be  making  a  market; 

[2)  There  continue  to  be  800  or  rrrore 
holders  of  record,  as  defined  in  S  11  102. 
of  the  stock  who  are  not  officers, 
directors,  or  beneficial  owners  of  TO 
percent  or  more  of  the  stock; 

[3]  The  bank  continues  to  be  a  United 
States  corporation: 

[4]  There  are  300.000  or  more  shares 
outstanding  in  addition  to  shares  held 
beneficially  by  officers,  directors,  or 
beneficial  owners  of  more  than  10 
percent  of  the  stock;  and 

(5)  Any  two  of  the  three  following 
requirements: 

(/]  The  shares  described  in  paragraph 
(5)(i)(C)(2)(iv)  of  this  item  continue  to 
have  a  market  VBlue  of  at  least  S2.5 
million; 

(;■;■)  The  minimum  representative  bid 
price  of  such  stock  is  at  least  $5  per 
share:  or 


(//;]  The  bank  continues  to  have  at 
least  $2.5  million  of  capital,  surplirs.  and 
undivided  profits. 
Instructions  to  Paragraph  (c)(l)(ii)p»)(5) 

1 .  The  computation  required  by  paragraph 
|5)(/1  and  [it]  shall  be  based  on  the  average  of 
the  closing  representativis  bid  prices  a« 
reported  by  the  National  Association  »i 
Securities  Dealers  Automated  Quotation 
System  in  accordance  with  SEC  Rule  llAcl-2 
under  the  Exchange  Act  of  the  20  businesa 
days  immediately  preceding  the  fiscal  year 
for  which  the  financial  statements  are 
required. 

2.  The  computation  required  by  paragraph 
{S){iji]  shall  be  as  of  the  last  business  day  of 
the  fiscal  year  immediately  preceding  the 
fiscal  year  for  which  the  financial  statetnents 
are  required. 

(2)  Second  test.  The  bank  and  its 
consolidated  subsidiaries  (i)  have  had  a 
net  income  after  taxes,  but  before 
extraordinary  items  and  tfie  nmnriative 
effect  of  a  change  in  accomitiiig,  of  at 
least  $250,000  for  each  of  the  fast  three 
fiscal  years;  or  (ii)  had  total  assets  af  at 
least  $200,000,000  for  the  last  fiscal  year- 
end. 

(d)  Information  on  the  effects  of 
chaining  prices.  Information  on  the 
effects  of  changing  prices  on  biwiness 
enterprises  siiall  be  presented  by  banks 
subject  to  the  reporting  provisions  of 
Statements  of  Financial  Accoanting 
Standards  No.  33,  "Financial  Reporting 
and  Changing  Prices,"  in  accordance 
with  the  specific  provisions  of  those 
Statements. 

§  1 1 .833    Manag«nMnt'»  dNcu— low  and 
analysis  ml  fkiwKM  condition  and  fwufts 
of  oparaOont. 

[a)  Full  fiscal  years.  Discuss  the 
bank's  financial  condition,  changes  in 
financial  condition  and  results  erf 
operations.  The  discussion  shall  provide 
infoimation  as  specified  in  paragraphs 
(a)  (1).  (2)  and  (3)  of  this  section  with 
respect  to  liquidity,  capital  resources 
and  results  of  operations  and  also  shall 
provide  such  other  information  that  the 
bank  believes  to  be  necessary  to  an 
understanding  of  its  financial  condition, 
changes  in  financial  condition  and 
results  of  operations.  Discussions  of 
liquidity  and  capital  resources  may  be 
combined  whenever  the  two  topics  are 
interrelated. 

(1)  Liquidity.  Identify  any  known 
trends  or  any  known  demands, 
commitments,  events  or  uncertainties 
that  will  result  in.  or  that  are  reasonably 
likely  to  result  in.  the  bank's  liquidity 
increasing  or  decreasing  in  any  material 
way.  If  a  material  deficiency  is 
identified,  indicate  the  course  of  action 
that  the  bank  has  taken,  or  proposes  to 
take,  to  remedy  the  deficiency.  Also 
identify  and  separately  describe  infernal 
and  external  sources  of  liquidity,  and 


briefly  discuss  any  ntateriai  oBuaed 
sourres  of  fiqmd  assets. 

(2)  Capital  resources,  (i)  Descrfbe  (fie 
bank's  materia!  commit«ients  fbi  capSal 
expenditures  as  of  the  end  sf  the  lateat 
fisca)  pariod.  and  iadkata  tbe  g^oual 
purpose  of  such  coimaitmcalt  aad  Ihe 
anticipated  souccc  oi  fuuk  mrded  I0 
fulfill  sack  runiiiiitMi  B<u 

(ii)  Describe  any  knows  auiiiiul 
trends,  KworaMe  or  onfavorsMe',  fit  tlw 
bank's  capital  resonrces.  hidicafe  ffirjr 
expected  material  changes  in  the  nux 
anrf  relative  cost  of  such  lesonrces.  The 
discussion  shall  consider  chao^n 
between  equity,  debt  and  any  trff  hUart 
sheet  Bnanciflf  arrangements. 

(3)  Results  of  operations,  (r)  Deaeriiie 
any  unusual  or  infreqneirl  events  or 
transactions  or  any  significant  economic 
changes  that  materiany  affected  the 
amount  of  reported  income  from 
continuing  operations  and  in  each  case. 
indTcate  the  extent  to  which  income  w 
so  affected.  In  addition,  describe  amf 
other  significant  comf  onento of 
revenues  or  expenses  thai,  ia  tke  baric's 
judgment  sfaouid  be  describe)  toi  „ 
to  understand  the  bank's  results  «f 
operations. 

(n)  Describe  any  known  trends  or 
uncertainties  that  have  had  or  that  the 
bank  reasonably  expects  wilT  have  a 
material  favorable  01  unfavorabfe 
impact  en  revenues  or  income,  h^n 
continuing  eperatioBB.  If  the  beak 
knows  of  events  thai  will  cause  a 
material  change  hi  the  lelatiaaakip 
between  costs  and  rewirer  fsudk  as 
known  fatnre  inereaoes  m  costs  of  lafcui 
or  maferfeih  or  prfce  increases  or 
inventory  adjustmejifsj.  the  change  in 
the  relationship  shall  be  disclosed. 

fiii)  To  the  exteal  that  the  fi'><»"rj^l 
statements  discktse  siatrrinl  iacieascs 
in  reveaue.  provide  a  naoatne 
discussion  of  the  extent  to  which  sskIi  if 
increases  aee  aUiibutaUe  to  xmmmek  4\ 
prices  or  to  tncreasea  ia  the  svtMae  m ' 
amount  of  services  bemg  soM  or  fo  fhe 
irrtrodnctioiT  of  new  products  or 
services. 

(iv)  For  Ae  Xkpte  most  recent  fiscal 
years  of  the  banc  or  for  those  &scal 
years  in  which  tj\e  bank  haa  been 
engaged  in  business,  whichever  ^riod 
is  shortest,  discuss  the  impact  af 
inflation  and  chanfiitg  prices  m  the 
bank's  net  interest  and  other  operating 
income  and  on  income  from  contimirng 
operations. 

InstructioBt  to  §  Tl.S33(a) 

1.  The  bank's  discussion  and  analysis  shall 
be  of  the  financial  statements  vnd  of  other 
statistical  data  that  the  bank  beheves  will 
enhance  a  reader's  understanding  of  its 
financia)  condition,  changes  h»  financial 
condition  and  results  of  operattons. 
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Generally,  the  discussion  shall  cover  the 
three  year  period  covered  by  the  financial 
statements  and  shall  use  year-to-year 
comparisons  or  any  other  formats  that  in  the 
bank's  judgment  enhance  a  reader's 
understanding.  However,  where  thrend 
information  is  relevant,  reference  to  the  five 
year  selected  fmancial  data  appearing 
pursuant  to  S  11.831  may  be  necessary. 

2.  The  purpose  of  the  discussion  and 
analysis  shall  be  to  provide  to  investors  and 
other  users  information  relevant  to  an 
assessment  of  the  financial  condition  and 
results  of  operations  of  the  bank  as 
determined  by  evaluating  the  amounts  and 
certainty  of  cash  flows  from  operations  and 
from  outside  sources.  The  information 
provided  pursuant  to  this  section  need  only 
include  that  which  is  available  to  the  bank 
without  undue  effort  or  expense  and  which 
does  not  clearly  appear  in  the  bank's 
financial  statements. 

3.  The  discussion  and  analysis  shall  focus 
specifically  on  material  events  and 
uncertainties  known  to  management  that 
would  cause  repwrted  financial  information 
not  to  be  necessarily  indicative  of  future 
operating  results  or  of  future  financial 
condition.  This  would  include  descriptions 
and  amounts  of  (A)  matters  that  would  have 
an  impact  on  future  operations  and  have  not 
had  an  impact  in  the  past,  and  (B)  matters 
that  have  had  an  impact  on  reported 
operations  and  are  not  expected  to  have  an 
impact  upon  future  operations. 

4.  Where  the  consolidated  financial 
statements  reveal  material  changes  from  year 
to  year  in  one  or  more  hne  items,  the  causes 
for  the  changes  shall  be  described  to  the 
extent  necessary  to  an  understanding  of  the 
bank's  businesses  as  a  whole:  provided, 
however,  that  if  the  causes  for  a  change  in 
one  line  item  also  relate  to  other  line  items, 
no  repetition  is  required,  and  a  line-by-line 
analysis  of  the  financial  statements  as  a 
whole  is  not  required  or  generally 
appropriate.  Banks  need  not  recite  the 
amounts  of  changes  from  year  to  year  which 
are  readily  computable  from  the  financial 
statements.  The  discussion  shall  not  merely 
repeat  numerical  data  contained  in  the 
consolidated  financial  statements. 

5.  The  term  'liquidity"  as  used  in  this  item 
refers  to  the  ability  of  an  enterprise  to 
generate  adequate  amounts  of  cash  to  meet 
the  enterprise's  needs  for  cash.  Except  where 
it  is  otherwise  clear  from  the  discussion,  the 
bank  shall  indicate  those  balance  sheet 
conditions  or  income  or  cash  flow  items 
which  the  bank  believes  may  be  indicators  of 
its  liquidity  condition.  Liquidity  generally 
shall  be  discussed  on  both  a  long-term  and 
short-term  basis. 

6.  Banks  are  encouraged,  but  not  required, 
to  supply  forward-looking  information.  This 
is  to  be  distinguished  from  presently  known 
data  which  will  impact  upon  future  operating 
results,  such  as  known  future  increases  in 
costs  of  labor  or  materials.  This  latter  data 
may  be  required  to  be  disclosed.  Any 
forward-looking  information  supplied  is 
expressly  covered  by  the  safe  harbor  rule  for 
projections.  (See  Rule  175  under  the 
Securities  Act.  {  11.106,  and  Rule  3b-6  under 
the  Exchange  Act  and  Securities  Act  Release 
No  6084  (June  25, 1979).) 


7  Banks  that  are  required  to  provide 
narrative  explanations  of  supplementary 
information  disclosed  in  accordance  with 
paragraph  37  of  Slatoment  of  Financial 
Accounting  Standards  No.  33,  "Financial 
Reporting  and  Changing  Prices."  (SFAS  33) 
may  combine  such  explanations  with  the 
bank's  discussion  and  analysis  required 
pursuant  to  this  section  or  may  supply  such 
information  separately.  If  such  statement  is 
combined,  the  supplementary  information 
required  by  SFAS  33  shall  be  located  in 
reasonable  proximity  to  the  discussion  and 
analysis.  If  such  statement  is  not  combined, 
the  discussion  of  the  impact  of  inflation 
otherwise  required  by  this  item  may  be 
omitted,  but  an  appropriate  cross  reference  to 
the  explanation  required  by  paragraph  37  of 
SFAS  33  shall  be  made. 

8.  Banks  that  are  not  required  to  provide 
supplementary  information  in  accordance 
with  SFAS  33  may  discuss  the  effects  of 
inflation  and  changes  in  prices  in  whatever 
manner  appears  appropriate  under  the 
circumstances.  Although  voluntary 
compliance  with  SFAS  33  is  encouraged,  it  is 
not  required.  All  that  is  required  is  a  brief 
textual  presentation  of  management's  views. 
No  specific  numerical  financial  data  need  be 
presented. 

9.  All  references  to  the  bank  in  the 
discussion  and  in  this  item  shall  mean  the 
bank  and  its  subsidiaries  consolidated. 

(b)  Interim  periods.  If  interim  period 
financial  statements  are  included,  or  are 
required  to  be  included  by  Subpart  I.  a 
management's  discussion  and  analysis 
of  the  financial  condition  and  results  of 
operations  shall  be  provided  so  as  to 
enable  the  reader  to  assess  material 
changes  in  financial  condition  and 
results  of  openations  between  the 
periods  specified  in  paragraphs  (b)  (1) 
and  (2)  of  this  section.  The  discussion 
and  analysis  shall  include  a  discussion 
of  material  changes  in  those  items 
specifically  listed  in  paragraph  (a)  of 
this  section,  except  that  the  impact  of 
inflation  and  changing  prices  on 
operations  for  interim  periods  need  not 
be  addressed. 

(1)  Materia/  changes  in  financial 
condition.  Discuss  any  material  changes 
in  financial  conditions  from  the  end  of 
the  preceding  fiscal  year  to  the  date  of 
the  most  recent  interim  balance  sheet 
provided.  If  the  interim  financial 
statements  include  an  interim  balance 
sheet  as  of  the  corresponding  interim 
date  of  the  preceding  fiscal  year,  any 
material  changes  in  financial  conditions 
from  that  date  to  the  date  of  the  most 
recent  interim  balance  sheet  provided 
also  shall  be  discussed.  If  discussions  of 
changes  from  both  the  end  and  the 
corresponding  interim  date  of  the 
preceding  fiscal  year  are  required,  the 
discussions  may  be  combined  at  the 
discretion  of  the  bank. 

(2)  Material  changes  in  resuJts  of 
operations.  Discuss  any  material 
changes  in  the  bank's  results  of 


operations  with  respect  to  the  most 
recent  fiscal  year-to-date  period  for 
which  an  income  statement  is  provided 
and  the  corresponding  year-to-date 
period  of  the  preceding  fiscal  year.  If  the 
bank  is  required  to,  or  has  elected  to, 
provide  an  income  statement  for  the 
most  recent  fiscal  quarter,  such 
discussion  also  shall  cover  material 
changes  with  respect  to  that  fiscal 
quarter  and  the  corresponding  fiscal 
quarter  in  the  preceding  fiscal  year.  In 
addition,  if  the  bank  has  elected  to 
provide  an  income  statement  for  the 
twelve  month  period  ended  as  of  the 
date  of  the  most  recent  interim  balance 
sheet  provided,  the  discussion  also  shall 
cover  material  changes  with  respect  to 
that  twelve  month  period  and  the  twelve 
month  period  ended  as  of  the 
corresponding  interim  balance  sheet 
date  of  the  preceding  fiscal  year. 
Notwithstanding  the  above,  if  for 
purposes  of  a  registration  statement  a 
bank  subject  to  paragraph  (b)  of  S  11.914 
provides  a  statement  of  income  for  the 
twelve  month  period  ended  as  of  the 
date  of  the  most  recent  interim  balance 
sheet,  provided  in  lieu  of  the  interim 
income  statements  otherwise  required, 
the  discussion  of  material  changes  in 
that  twelve  month  period  will  be  in 
respect  to  the  preceding  fiscal  year 
rather  than  the  corresponding  preceding 
period, 

Inslniclions  to  Paragraph  (b)  of  §  11,833 

1.  If  interim  financial  statements  are 
presented  together  with  financial  statements 
for  full  fiscal  years,  the  discussion  of  the 
interim  financial  information  shall  be 
prepared  pursuant  to  this  paragraph  (b)  and 
the  discussion  of  the  full  fiscal  year's 
information  shall  be  prepared  pursuant  to 
paragraph  (a)  of  this  item.  Such  discussions 
may  be  combined. 

2.  In  preparing  the  discussion  and  analysis 
required  by  this  paragraph  (b),  the  bank  may 
presume  that  users  of  the  interim  financial 
information  have  read  or  have  access  to  the 
discussion  and  analysis  required  by 
paragraph  (a)  for  the  preceding  fiscal  year. 

3.  The  discussion  and  analysis  required  by 
this  paragraph  (b)  is  required  to  focus  only  on 
material  changes.  Where  the  interim  financial 
statements  reveal  material  changes  from 
period  to  period  in  one  or  more  significant 
line  items,  the  causes  for  the  changes  shall  be 
described  if  they  have  not  already  been 
disclosed:  provided,  however,  that  if  the 
causes  for  a  change  in  one  line  item  also 
relate  to  other  line  items,  no  repetition  is 
required.  Banks  need  not  recite  the  amounts 
of  changes  from  pe-iod  to  period  which  are 
readily  computable  from  the  financial 
statements.  The  discussion  shall  not  merely 
repeat  numerical  da!a  contained  in  the 
financial  statements.  The  information 
provided  shall  include  that  which  is  available 
to  the  bank  without  undue  effort  or  expense 
and  which  does  not  clearly  appear  in  the 
bank's  condensed  interim  financial 
statements. 
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4.  The  bank's  discussion  of  material 
changes  in  results  of  operations  shall  identify 
any  significant  elements  of  the  bank  s  locome 
or  loss  from  continuing  operations  which  do 
not  arise  from  or  are  not  necessaily 
representative  of  the  banks  ongoin« 
business. 

5.  The  bank  shall  discuss  any  seasonal 
aspects  of  its  business  which  have  had  a 
material  effect  upon  its  financial  condition  or 
results  of  operations. 

6.  Banks  are  encouraged  but  are  not 
required  to  discuss  forward-looking 
information  Any  forward-looking 
information  supplied  is  expressly  covered  by 
the  safe  harbor  rule  for  projections  See  Rule 
175  under  the  Securities  Act.  Rule  .1b-6  under 
the  Exchange  Act,  §  n  106  and  Securities  Act 
Releas«  No.  6084  44  FR  38815  (July  2.  1979). 

§  1 1.834     Disagreements  wtth  former 
accountants  on  accounting  and  financial 
disclosure. 

If.  [a]  v%':thin  the  twenty-four  months 
piior  to  the  date  of  the  most  recent 
finanuiai  statements,  a  Form  F-3  under 
the  Exchange  Act  reporting  a  change  of 
accountants  has  been  filed,  (b)  included 
in  such  Form  F-3  there  was  a  reported 
disagreement  on  any  matter  of 
accounting  principles  or  practices  or 
financial  statement  disclosure,  (c)  during 
the  fiscal  year  in  which  the  change  in 
accountants  took  place  or  during  the 
subsequent  fiscal  year  there  have  been 
any  transactions  or  events  similar  to 
those  which  involved  the  reported 
disagreement,  and  (d)  such  transactions 
or  events  were  material  and  were 
accounted  for  or  disclosed  in  a  manner 
different  from  that  which  the  former 
accountants  apparently  would  have 
concluded  was  required,  state  the 
existence  and  nature  of  the 
disagreement  and  also  state  the  effect 
on  the  financial  statements  if  the 
method  had  been  followed  which  the 
former  accountants  apparently  would 
hnve  concluded  was  required.  These 
disclosures  need  not  be  made  if  the 
method  asserted  by  the  former 
accountants  ceases  to  be  generally 
accepted  because  of  authoritative 
standards  or  interpretations 
subsequently  issued. 

§  1 1 .84 1     Directors  and  executive  officers. 

(a)  Identification  of  directors  and 
officers.  List  all  directors  and  officers  of 
the  bank  and  all  persons  chosen  to 
become  directors  or  officers.  Indicate  all 
positions  and  offices  with  the  bank  held 
by  each  person  named.  State  the  age  of 
the  persons  named,  their  terms  of  office, 
and  the  periods  during  which  each  such 
person  has  served.  Briefly  describe  any 
arrangement  or  understanding  between 
each  director  and  officer  and  any  other 
person,  pursuant  to  which  such  director 
or  officer  was  selected  to  serve  in  that 


capacity.  The  term  "officer"  is  defined  in 
§  11.102(q). 

Instruction 

Do  not  include  any  arrangements  or 
understandings  with  directors  or  officers  of 
the  bank  acting  solely  in  their  capacities  as 
such. 

(b)  Identification  of  certain  significant 
employees.  Where  the  bank  employs 
persons  such  as  special  consultants  or 
attorneys  who  are  not  officers,  but  who 
make  or  are  expected  to  make 
significant  contributions  to  the  business 
of  the  bank,  such  persons  should  be 
identified  and  their  background 
disclosed  to  the  same  extent  as  in  the 
case  of  officers. 

(c)  Family  relationships.  State  the 
nature  of  any  family  reiationships 
between  any  directors,  and/or  person 
nominated  or  chosed  by  the  bank  to 
become  a  director. 

Instruction 

The  term  "family  relationships"  means  any 
relationship  by  blood,  marriage,  or  adoption, 
not  more  remote  than  first  cousin. 

(d)  Business  experience — (1) 
Background.  Give  a  brief  account  of  the 
business  experience  during  the  past  five 
years  of  each  director,  executive  officer, 
person  nominated  or  chosen  to  become 
a  director  or  executive  officer,  and  each 
person  named  in  answer  to  paragraph 
(c)  of  this  section.  The  account  should 
set  forth  each  person's  principal 
occupations  and  employment  during  the 
past  five  years  and  the  name  and 
principal  business  of  any  corporation  or 
other  organization  in  which  such 
occupations  and  employment  were 
carried  on.  including  whether  such 
corporation  or  organization  is  a  parent, 
subsidiary  or  other  affiliate  of  the  bank. 
When  an  executive  officer  or  person 
named  in  response  to  paragraph  (c)  of 
this  section  has  been  employed  by  the 
bank  or  a  subsidiary  of  the  bank  for  less 
than  five  years,  a  brief  explanation  shall 
be  included  as  to  the  nature  of  the 
responsibility  undertaken  by  the 
individual  in  prior  positions  to  provide 
adequate  disclosure  of  prior  business 
experi.      t-  Information  relating  to  the 
level  of  I    ofessional  competence,  which 
may  inri  jde.  depending  upon  the 
circumst    ices,  such  specific  information 
as  the  sizi  of  the  operation  supervised, 
is  required. 

(2)  Indicate  any  other  directorships 
held  by  each  director  or  person  chosen 
to  become  a  director  in  any  company 
with  a  class  of  securities  registered 
pursuant  to  Section  12  of  the  Act. 

(e)  For  each  proposed  director  or 
officer,  descnbe  any  of  the  following 
events  which  occurred  during  the  past 
five  years  and  if  they  are  material; 


(1)  Such  person  filed  or  was  served  a 
petition  under  the  Bankruptcy  Act  or 
any  state  insolvency  law;  or  a  receiver, 
fiscal  agent  or  similar  officer  was 
appointed  by  a  court  for  the  business  or 
property  of  such  person  or  any 
partnership  in  which  such  person  was  a 
general  partner  at  or  within  two  years 
before  the  time  of  such  filing,  or  any 
corporation  or  business  association  of 
which  such  person  was  an  executive 
ofiicer  at  or  within  two  years  before  the 
time  of  such  filing; 

(2)  Such  person  was  convicted  in  a 
criminal  proceeding  or  is  a  named 
subject  of  a  pending  criminal  proceeding 
(excluding  traffic  violations  and  other 
minor  offenses); 

(3)  Such  person  was  the  subject  of  any 
order,  judgment,  or  decree,  not 
subsequently  reversed,  suspended  or 
vacated  of  any  court  of  competent 
jurisdiction  permanently  or  temporarily 
enjoining  such  person  from,  or  othenvise 
limiting  the  following  activities: 

(i)  Acting  as  an  investment  adviser, 
underwriter,  broker  or  dealer  in 
securities,  as  an  affiliated  person. 
director  or  employee  of  any  investment 
company,  bank,  savings  and  loan 
association  or  insurance  company,  or 
engaging  in  or  continuing  any  conduct  or 
practice  in  connection  with  such 
activity;    _ 

(ii)  Engaging  in  any  type  of  business 
practice;  or 

(iii)  Engaging  in  any  activity  in 
connection  with  the  purchase  or  sale  of 
any  security  or  in  connection  with  any 
violation  of  federal  or  state  securities 
laws. 

(4)  Such  person  was  the  subject  of  any 
order,  judgment  or  decree,  not 
subsequently  reversed,  suspended  or 
vacated,  of  any  federal  or  state 
authority  barring  suspending  or 
otherwise  hmiting  for  more  than  60  days 
the  right  of  such  person  to  engage  in  any 
activity  described  in  subparagraph  (3), 
above,  or  to  be  associated  with  persons 
engaged  in  any  such  activity. 

(5)  Such  person  was  found  by  a  court 
of  competent  jurisdiction  in  a  civil 
action,  or  by  a  government  agency,  to 
have  violated  any  federal  or  state 
securities  law,  and  the  judgment  in  such 
civil  action  or  finding  by  the  government 
agency  has  not  been  subsequently 
reversed,  suspended  or  vacated. 

Instructions 

1.  For  purposes  of  computing  the  five  year 
penod  referred  to  in  this  paragraph,  the  date 
of  a  reportable  event  shall  be  the  date  on 
which  the  final  order,  judgment  or  decree 
was  entered,  or  the  date  on  which  any  rights 
of  appeal  from  preliminary  orders,  judgments, 
or  decrees  have  lapsed  With  rpgpect  to 
bankruptcy  petitions,  the  computation  date 
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sbali  be  the  date  of  filing  for  uncontested 
petitions  ar  th£  date  upon  whicii  approval  of 
a  contested  petftion  becomes  Tinal. 

2.  If  any  event  specified  in  this 
subparagraph  (d)  has  occurred  and 
infuinMtiun  in  regard  thereto  is  omitted  on 
the  ground  that  rt  is  not  material,  the  bank 
■lay  furnish  ts  the  Comptroller  at  the  tune  of 
filing,  ac  supplemental  informution  and  not  as 
part  of  the  statement,  materials  to  which  the 
omission  relates,  a  description  of  the  evenL 
and  a  statement  of  the  reasons  for  the 
omission  of  infurmation  in  regard  thereto. 

3.  The  bank  is  permitted  to  explain  any 
miligating  circumstances  associated  with 
events  reported  pursuant  to  this  paragraph. 

4  If  the  information  called  for  by 
i  n.841|d|  IS  being  preaented  m  a  proxy  or 
information  statement,  no  information  need 
be  given  respecting  any  director  whose  term 
of  office  as  a  director  will  not  continue  after 
the  meeting  to  which  the  statement  relates. 

jfKl)  Committfp  .State  whether  or  not 
the  bank  has  standing  audit,  nominating 
and  compensation  committees  of  the 
Board  of  Directors,  or  committees 
perfonning  similar  fimctions.  if  the  bank 
has  «uch  committees,  however 
designated,  identify  each  conmiittee 
member,  state  the  number  of  committee 
meetings  held  by  each  such  committee 
during  the  last  fiscal  year  and  describe 
briefly  the  fimctions  performed  by  such 
committees. 

(2)  (i)  If  the  bank  has  a  nominating  or 
similar  committee,  state  whether  the 
committee  will  consider  nominees 
recommended  by  shareholders  and.  if 
so, 

(li)  Describe  the  procedures  to  be 
followed  by  shareholders  in  submitting 
such  recommendations. 

(g)  Director  attendance.  State  the  total 
number  of  meetings  of  the  Board  of 
Directors  (including  regularly  scheduled 
and  special  meetings)  which  were  held 
during  the  last  full  fiscal  year.  Name 
each  incumbent  director  who  during  the 
last  full  fiscal  year  attended  fewer  than 
75  percent  of  the  aggregate  of  (1)  the 
total  number  of  meetings  of  the  board  of 
directors  (held  during  the  period  for 
which  that  person  has  been  director) 
and  (2)  the  total  number  of  meetings 
held  by  all  committees  of  the  board  of 
which  that  person  served  (during  the 
periods  served). 

(h)  Resignation  of  directors.  If  a 
director  has  resigned  or  declined  to 
stand  for  re-election  to  the  Board  of 
Directors  since  the  date  of  the  last 
annual  meeting  of  shareholders  because 
of  a  disagreement  with  the  bank  on  any 
matter  relating  to  the  bank's  operations, 
policies  or  practices  and  if  the  director 
has  furnished  the  bank  with  a  letter 
describing  such  disagreement  and 
requesting  that  the  matter  be  disclosed, 
the  bank  shall  state  the  date  of 
resignation  or  declination  to  stand  for 


re-election  and  summarize  the  director's 
description  of  the  disagreement.  If  the 
bank  believes  that  the  description 
provided  by  the  director  is  incorrect  or 
incomplete,  it  may  include  a  brief 
statement  presenting  its  views  of  the 
disagreement. 

(i)  Shares  voted  at  last  meeting.  With 
respect  to  those  classes  of  voting  stock 
which  participated  in  the  election  of 
directors  at  the  most  recent  meeting  at 
which  directors  were  elected: 

(1)  State  in  an  introductory  paragraph 
the  percentage  of  shares  present  at  the 
meeting  and  voting  or  withholding 
authority  to  vote  in  the  election  of 
directors:  and  (2)  disclose  in  tabular 
format  following  such  introductory 
paragraph,  the  percentage  of  total 
shares  cast  for  and  withheld  from  the 
vote  for  or.  where  applicable,  cast 
against  each  nominee.  Groups  of  classes 
or  series  of  classes  that  vote  together  in 
the  election  of  a  director  or  directors, 
shall  be  treated  as  a  siitgle  class  for  the 
purpose  of  the  preceding  sentence. 

Instructions 

1.  Calculate  ibe  percentage  of  shares 
present  at  the  meetiog  and  voting  or 
withholding  auGiority  to  vote  in  the  election 
of  directors,  referred  to  in  paragraph  (i)(l],  by 
dividing  the  total  shares  cast  for  and 
withheld  from  the  vote  for  or,  where 
applicable,  voted  against,  the  director  in 
respect  of  whom  the  highest  aggregate 
number  of  shares  was  cast  by  the  total 
numtier  of  shares  outstanding  which  were 
eligible  to  vote  es  of  the  record  date  for  the 
meeting. 

2.  No  information  need  be  given  unless, 
with  respect  to  any  class  of  voting  stock  (or 
group  of  classes  which  voted  together),  5 
percent  or  more  of  the  total  shares  cast  for. 
withheld  from,  and.  where  applicable,  cast 
against  any  nominee,  were  withheld  from  or 
cast  against  such  nominee. 

3.  If  a  bank  elects  less  than  the  entire  board 
of  directors  annually,  disclosure  is  required 
as  to  all  directors  if  5  percent  or  more  of  the 
total  shares  cast  for  and  w.thheld  from  the 
vole  for,  or.  where  applicable,  cast  against 
any  incutmbent  director  were  withheld  from, 
or  cast  agamst  the  vote  for  such  director  at 
the  meeting  at  which  that  director  was  most 
recently  elected. 

4.  No  information  need  be  given  if  the  bank 
has  previously  furnished  to  its  security 
holders  a  repot*  of  the  results  of  the  most 
recent  meeting  of  security  holders  at  which 
directors  were  elected  which  includes:  (1)  A 
description  of  each  matter  voted  upon  at  the 
meeting  anfl  a  statement  of  the  percentage  of 
the  shares  voting  which  were  voted  for  and 
against  each  such  matter,  and  \2]  the 
information  which  would  be  called  for  by 

S  11.841(11.  If  a  bank  hag  previously  furnished 
such  results  to  its  security  holders,  this  fact 
should  be  set  forth  in  the  hank's  cover  letter 
accompanying  the  filing  of  preliminary  proxy 
materials. 


§  1 1 .842    ExecutlM  oemponsaUen. 

(a)  (1)  Cash  compensation.  Furnish,  in 
substantially  the  tabular  form  specified, 
all  cash  compensation  paid  to  the 
following  persons  through  the  latest 
practicable  date  for  services  rendered  in 
all  capacities  to  the  bank  and  its 
subsidiaries  during  the  bank's  last  fiscal 
yean 

(i)  Five  executive  officers.  Each  of  the 
bank's  five  most  highly  compensated 
executive  officers  whose  cash 
compensation  t^quired  to  be  disclosed 
pursuant  to  this  paragraph  exceeds 
$60,000.  naming  each  such  person;  and 

(ii)  All  executive  officers.  All 
executive  officers  as  a  group,  stating  the 
number  of  persons  in  the  group  without 
naming  them. 

(2)  Bonuses  and  deferred 
compensation.  The  Cash  Compensation 
Table  also  shall  include: 

(i)  All  cash  bonuses  to  be  paid  to  the 
named  individuals  and  group  for 
services  rendered  in  all  capacities  to  the 
bank  and  its  subsidiaries  during  the  last 
fiscal  year  unless  such  amounts  have 
not  been  allocated  at  such  time  as 
compensation  disclosure  is  filed; 

(ii)  All  cash  bonuses  paid  during  the 
last  fiscal  year  for  services  rendered  in 
all  capacrties  to  the  bank  and  its 
subsidiaries  in  a  previous  fiscal  year, 
less  any  amount  relating  to  the  same 
contract,  agreement  plan  or 
arrangement  included  in  the  Cash 
Compensation  Table  for  a  prior  fiscal 
year  and  less  any  amount  that  would 
have  been  so  included  but  for  the  fact 
that  the  individual  was  not  included  in 
the  Cash  Compensation  Table,  as  a 
named  indivitiual  or  as  a  member  of  the 
group,  for  such  prior  fiscal  year;  and 

(iii)  All  compensation  that  would  have 
been  paid  in  cash  to  the  named 
individuals  and  group  for  services 
rendered  in  all  capacities  to  the  bank 
and  its  subsidiaries  during  the  last  fiscal 
year  but  for  the  fact  that  the  payment  of 
such  compensation  was  deferred. 

Cash  Compensation  Table 


(A| 

(B) 

(C) 

Name  ol  individual       Capacities  m  whach 

group 

Cash 
conpwiutton 

Instructions  to  i)  11.842(a) 

1.  Cash  Compensation  Table.  (A)  The  bank 
may  include  additional  columns  in  the  Cash 
Compensation  Table,  For  example,  the  bank 
may  segregate  cash  bonuses  and  deferred 
compensation  from  cash  salaries  and  fees. 

(B)  Amounts  deferred  pursuant  to  Section 
401(k)  of  the  Internal  Revenue  Code  are  to  be 
included  in  paragraph  (a)  for  the  fiscal  year 
during  which  they  are  accrued. 
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(C)  Banks  need  list  in  Column  (B)  of  the 
Cash  Compensation  Table  only  those 
principal  capacities  served  by  each  of  the 
identiried  individuals.  The  cash 
compensation  disclosed,  however,  must 
include  cash  compensation  recfived  in  all 
capacities. 

2.  Persons  covered  (A)  Parniaraph  (a)  of 
this  section  applies  to  any  individual  who 
was  an  executive  officer  of  the  bank  at  any 
time  during  the  last  fiscal  year.  Information 
need  not  be  disclosed,  however,  for  .iny 
portion  of  the  period  during  which  such 
individual  was  not  an  executive  officer  of  the 
bank,  provided  a  statement  to  that  effect  is 
made.  With  respect  to  an  individual  who 
becomes  for  the  first  time  an  individual 
whose  compensation  is  to  be  reported  in  the 
Cash  Compensation  Table,  it  is  not  necessary 
to  report  compensation  that  would  have  been 
reported  in  the  Table  had  the  individudl  been 
included  in  prior  years. 

(B)  Banks  should  be  flexible  in  determining 
which  individuals  should  be  named  in  the 
Cash  Compensation  Table  in  order  to  ensure 
that  disclosure  is  made  with  respect  to  key 
policy  making  members  of  management. 
Consideration  should  be  given  to  the  question 
of  whether  an  individuals  level  of  executive 
responsibilities,  viewed  in  conjunction  with 
such  individual's  actual  level  of  cash 
compensation  is  such  that  the  bank 
reasonably  may  conclude  that  the  person  is 
among  its  five  most  highly  compensated,  key 
policy  iT^aking  executive  officers.  Under  this 
siandar  .,  it  may  be  appropriate,  in  certain 
circums.ances,  to  include  an  executive  officer 
of  a  subsidiary  in  the  Cash  Compensation 
Table. 

(C)  In  certain  circumstances,  it  may  be 
appropriate  for  a  bank  not  to  include  in  the 
Cash  Compensation  Table  an  individual  who 
is  one  of  the  registrants  five  most  highly 
compensated  executive  officers.  Among  the 
factors  that  should  be  considered  in 
determining  not  to  name  an  individual  are:  (i) 
The  distribution  or  accrual  of  an  unusually 
large  amount  of  cash  compensation  (such  as 
a  bonus  or  commission)  that  is  not  part  of  a 
recurring  arrangement  and  is  unlikely  to 
continue;  and  (ii)  the  payment  of  amounts  of 
cash  compensation  relating  to  overseas 
assignments  that  may  be  attributed 
predominantly  to  such  assignments 

(b)(1)  Compensation  pursuant  to 
plans.  Describe  briefly  all  plans, 
pursuant  to  which  cash  or  noncash 
compensation  was  paid  or  distributed 
during  the  last  fiscal  year,  or  is  proposed 
to  be  paid  or  distributed  in  the  fu;ure.  to 
the  named  individuals  and  group 
specified  in  paragraph  (a)  of  this  section. 
Information  need  not  be  given  with 
respect  to  any  group  life,  health, 
hospitalization,  medical  reimbursement 
or  relocation  plans  that  do  not 
discriminate,  in  scope,  terms,  or 
operation,  in  favor  of  officers  or 
directors  of  the  bank  and  that  are 
available  generally  to  all  salaried 
employees.  The  description  of  each  plan 
shall  include  the  following,  except  that 
the  description  of  any  defined  benefit  or 
actuarial  plans  need  not  include  the 


information  specified  in  paragraphs 
(b)(l)(vi)  and  (b){l)(vii)  of  this  section 
and  the  descrhption  of  any  stock  option 
and  stock  appreciation  right  plan  need 
not  include  the  information  specified  in 
paragraph  (b)(l)(vii)  of  this  section: 

(i)  A  summary  of  how  the  plan 
operates  and  who  is  covered  by  the 
plan; 

(ii)  The  criteria  used  to  determine 
amounts  payable,  including  any 
performance  formula  or  measure; 

(iii)  The  time  periods  over  which  the 
measurement  of  benefits  will  be 
determined; 

(iv)  Payment  schedules; 

(v)  Any  recent  material  amendments 
to  the  plan; 

(vi)  Amounts  paid  or  distributed 
pursuant  to  the  plan  to  the  named 
individuals  and  the  group  during  the  last 
fiscal  year  less  any  amount  relatmg  to 
the  same  plan  which  previously  has 
been  disclosed  as  accrued  pursuant  to 
paragraph  (b)(lj[vii)  of  this  section  or  a 
predecessor  provision;  and 

(vii)  Amounts  accrued  pursuant  to  the 
plan  for  the  accounts  of  the  named 
individuals  and  group  during  the  last 
fiscal  year,  the  distribution  or 
unconditional  vesting  of  which  are  not 
subject  to  future  events. 

(2)  Pension  table.  As  to  defined 
benefit  and  actuarial  plans,  other  than 
any  defined  benefit  or  actuarial  plan 
under  which  benefits  are  not  determined 
primarily  by  final  compensation  (or 
average  final  compensation)  and  years 


of  service,  include,  as  the  payment 
schedule  required  by  paragraph 
(b)[l)(iv)  of  this  section,  a  separate 
Pension  Table  showing  estimated 
annual  benefits  payable  upon  retirement 
(including  amounts  attributable  to  any 
defined  benefit  supplementary  or  excess 
pension  award  plans)  to  persons  in 
specified  compensation  and  years-of- 
service  classifications  In  addition,  in 
furnishing  the  information  required  by 
paragraphs  (b)(l](i)-(v)  of  this  section.    - 
include: 

(i)  The  compensation  cove.'-ed  by  the 
plan,  including  the  relationship  of  such 
covered  compensation  to  the 
compensation  reported  in  the  Cash 
Compensation  Table  pursuant  to 
paragraph  (a)  of  this  section,  and  state 
the  current  compensation  covered  by 
the  plan  for  any  individuals  named  in 
the  Cash  Compensation  Table  whose 
covered  compensation  differs 
substantially  (by  more  than  10  percent) 
from  that  set  forth  in  the  Cash 
Compensation  Table: 

(ii)  The  estimated  credited  years  of 
serv  ice  for  each  of  the  individuals 
named  in  the  Cash  Compensation  Table; 
and 

(iii)  A  statement  as  to  the  basis  upon 
which  benefits  are  computed  (e.g.. 
straight  life  annuity  amounts)  and 
whether  or  not  the  benefits  listed  in  the 
Pension  Table  are  subject  to  any 
deduction  for  Social  Security  or  other 
offset  amounts. 


Example  of  Pension  Table 

Remu- 

Yean  o<  ssrvica 

15 

20 

25 

M 

35 

125.000 
150.000 
175.000 
200,000 
225,000 

XXX 

xxx 

XXK 
XXX 

na 

XXX 

xn 

XXX 

XXX 
<xx 

m 

.MM 

mt 

XXX 
XXX 
XXX 

nx 

XXX 

- 

>xx 

XXX 

aa 
na 

XXX 

(3)  Alternative  pension  plan 
disclosure.  In  furnishing  the  information 
required  by  paragraphs  (b)(1)  (i)-(v)  of 
this  section  with  respect  to  defined 
benefit  or  actuarial  plans  under  which 
benefits  are  not  determined  primarily  by 
final  compensation  (or  average  final 
compensation)  and  years  of  service, 
include: 

(i)  The  formula  by  which  benefits  are 
determined:  and 

(ii)  The  estimated  annual  benefits 
payable  upon  retirement  at  normal 
retirement  age  for  each  of  the 
individuals  named  in  the  Cash 
Compensation  Table  pursuant  to 
paragraph  (a)  of  this  section. 


(4)  Stock  option  and  stock 
appreciation  right  plans  In  addition  to 
providing  the  information  required  by 
paragraphs  (b)[l)  (i)-(vi)  of  this  section. 
furnish: 

(i)  With  respect  to  stock  options 
granted  during  the  last  fiscal  year  (A) 
The  title  and  aggregate  amount  of 
securities  subject  to  options:  (B)  the 
average  per  share  exercise  price:  and 
(C)  if  such  option  exercise  price  was  less 
than  100  percent  of  the  market  value  of 
the  security  on  the  date  of  grant,  such 
fact  and  the  market  price  on  such  date. 
The  title  and  aggregate  amount  of  such 
securities  subject  to  options,  if  any, 
which  are  in  tandem  with  stock 
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appreciation  rights  should  be  set  forth 
separately. 

(ii)  With  respect  to  the  exercuse  or 
realization  of  options  or  stock 
appreciation  rights  held  in  tandem  with 
options,  state  the  net  value  of  securities 
(market  value  less  any  exercise  price)  or 
cash  realized  during  the  last  fiscal  year. 

(iii)  With  respect  to  plans  pursuant  to 
which  stock  appreciation  rights  not  in 
tandem  with  options  were  granted 
during  the  last  fiscal  year:  (A)  The 
number  rights  granted;  and  (B)  the 
average  per  share  base  price  thereof. 

(iv)  With  respect  to  the  exercise  or 
realization  of  stock  appreciation  rights 
not  in  tandem  with  options,  state  the  net 
value  of  the  shares  (market  price)  or 
cash  realized  during  the  last  fiscal  year 

Instnictions  to  {  ll.S42<b) 

1  Format.  With  the  exc«ption  of  these 
pension  plans  disclosed  pursuant  to 
§  ll.ft42(h)(2).  the  bank  may  use  either  a 
narrative,  tabular  or  other  format  or 
combination  of  formats  provided  the 
information  so  disclosed  is  clear  and 
understandable.  Disclosure  required  by 
§  lt.842(b||2).  pertaining  to  certain  defined 
benefit  and  actuarial  plans,  is  required  to  be 
presented  in  the  Pension  Table  format  set 
forth  in  that  section. 

2.  Cash  paid  pursuant  to  plans.  The  cash 
compensation  paid  pursuant  to  a  plan  need 
not  be  disclosed  as  amounts  paid  or 
distributed  pursuant  to  §  11  B42(b|(l)|vil  of 
this  section  if  such  compensation  whs 
included  in  the  Cash  Compensation  Table 
pursuant  to  paragraph  (a)  of  this  section  and 
a  statement  to  that  effect  is  made  Similarly 
the  cash  compensation  deferred  under  a 
deferred  compensation  plan  need  not  be 
disclosed  as  amounts  accrued  pursuant  to 

S  n.842(b)(l)(vii)  of  this  section  if  such 
compensation  was  included  in  the  Cash 
Compensation  Table  and  a  statement  to  that 
effect  IS  made. 

3.  Definition  of  "plan.     The  term  "plan" 
includes,  but  is  notlimited  to  the  following: 
any  plan,  contract,  authorization  or 
arrangement  whether  or  not  set  forth  in  any 
formal  documents,  pursuant  to  which  the 
following  may  be  received,  cash,  .'^tock. 
restricted  stock,  phantom  stock,  stock 
options,  slock  appreciation  rights,  stock 
options  in  tandem  with  stock  appreciation 
rights,  warrants,  convertible  securities 
performance  units  and  performance  shares.  A 
plan  may  be  applicable  to  one  person. 

4.  Pension  levels.  Compensation  set  forth  in 
the  Pension  Table  pursuant  to  §  11.842(b|(2) 
of  this  section  shall  allow  for  reasonable 
increases  in  existing  compensation  levels; 
alternatively,  banks  may  present  as  the 
highest  compensation  level  in  the  Pension 
Table  an  amount  equal  to  120  percent  of  the 
amount  of  covered  compensation  of  the  most 
highly  compensated  individual  named  in  the 
Cash  Compensation  Table  pursuant  to 
paragraph  (a)  of  this  sechon. 

5.  Definition  of  "normal  retirement  age." 
The  term  "normal  retirement  age"  means 
normal  retirement  age  as  defined  in  a  pension 
or  similar  plan  or  if  not  defined  therein,  the 


earliest  time  at  which  a  participant  may  retire 
without  any  benefit  reduction  because  of  age. 

(c)  Other  compensation.  Describe, 
stating  amounts,  any  other 
compensation  not  covered  by 
paragraphs  (a)  or  (b)  of  this  section  that 
was  paid  or  distributed  during  the  last 
fiscal  year  to  the  named  individuals  and 
group  specified  in  paragraph  (a)  of  this 
section  unless: 

(1)  With  respect  to  any  named 
individual,  the  aggregate  amount  of  such 
other  compensation  is  the  lesser  of 
825,000  or  10  percent  of  the 
compensation  n^ported  in  the  Cash 
Compensation  Table  for  such  person 
pursuant  to  paragraph  (a)  of  this  section, 
or 

(2)  With  respect  to  the  group,  the 
aggregate  amoant  of  such  other 
compensation  is  the  lesser  of  $25,000 
times  the  numlier  of  persons  in  the  group 
or  10  percent  of  the  compensation 
reported  in  the  Cash  Compensation 
Table  for  the  group  pursuant  to 
paragraph  (a)  of  this  section  and  a 
statement  to  thet  effect  is  made. 

Instructions  to  {  11.842(c) 

1  Scope,  Compensation  to  the  disclosed 
pursuant  to  this  paragraph  may  include, 
among  other  things:  (a)  personal  benefits  or; 
(b)  securities  or  property  that  were  paid  or 
distributed  other  than  pursuant  to  a  plan.  It 
does  not.  in  any  event,  include  cash,  which  is 
to  be  disclosed  pursuant  to  either  paragraph 
(a)  or  (b). 

(2)  Threshold  If  the  amount  of  other 
compensation  for  a  named  individual  or  the 
group  exceeds  the  established  thresholds,  the 
entire  amount  of  such  other  compensation 
must  be  disclosed  pursuant  to  this  paragraph, 

3.  Valuation.  Compensation  within 
paragraph  (c)  shall  be  valued  on  the  basis  of 
the  bank's  and  subsidiaries'  aggregate 
incremental  cost. 

(d)  Compensation  of  directors.  (1) 
Standard  arrangements.  Describe  any 
standard  arrangement,  stating  amounts, 
pursuant  to  which  directors  of  the  bank 
are  compensated  for  all  services  as  a 
director,  including  any  additional 
amounts  payable  for  committee 
participation  or  special  assignments. 

(2)  Other  arrangements.  Describe  any 
other  arrangements  pursuant  to  which 
any  director  of  the  bank  was 
compensated  during  the  bank's  last 
fiscal  year  for  services  as  a  director, 
stating  the  amount  paid  and  the  name  of 
the  director. 

(e)  Terminatton  of  employment  and 
change  of  control  arrangement.  Describe 
any  compensatory  plan  or  arrangement, 
including  payments  to  be  received  from 
the  bank  with  respect  to  any  individual 
named  in  the  Cash  Compensation  Table 
pursuant  to  paragraph  (a)  of  this  section 
for  the  latest  or  next  preceding  fiscal 
year  if  such  a  plan  or  arrangement 


results  or  will  result  from  the 
resignation,  retirement  or  any  other 
termination  of  such  individual's 
employment  with  the  bank  and  its 
subsidiaries  or  from  a  change  in  control 
of  the  bank  to  or  a  change  in  the 
individual's  responsibilities  following  a 
change  in  control  and  the  amount 
involved,  including  all  periodic 
payments  or  installments,  exceeds 
560,000. 

General  Instrvictions  to  1 11342 

1.  Transactions  with  third  parties.  This 
section  includes  transactions  between  the 
bank  and  a  third  party  where  the  pnmary 
purpose  of  the  transaction  is  to  furnish 
compensation  to  any  named  individual  or  the 
group  specified  in  paragraph  (a)  of  this 
section.  No  information  need  be  given  in 
response  to  any  paragraph  of  this  section  as 
to  any  such  transaction  if  the  transaction  has 
been  reported  in  response  to  §  11.844. 

2.  Exclusions.  No  information  need  be 
given  pursuant  to  this  section  with  respect  to 
interest  on  deferred  compensation  if  the  rate 
of  interest  does  not  exceed  prevailing  market 
interest  rates  either  (1)  At  the  time  the 
interest  is  accrued  or  (2)  at  the  time  the  plan 
pursuant  to  which  the  compensation  is 
deferred  was  established.  Similarly, 
dividends  awarded  on  restricted  stock  need 
not  be  disclosed  provided  that  the  restricted 
stock  is  not  of  a  particular  class  available 
only  to  certain  employees  on  a  discriminatory 
basis. 

§  1 1  .B43    Principal  security  holders. 

(a)  Furnish  the  following  information 
as  of  the  most  recent  practicable  date; 

(1)  The  name,  business  address  and 
relationship  to  the  bank  of  any 
individual,  group,  corporation  or  other 
entity  who  owns  beneficially,  directly  or 
indirectly,  more  than  5  percent  of  the 
bank's  outstanding  voting  securities. 
The  following  format  should  be  used: 


Name  »na 
aodress 


(1) 


Relationship 

•win  band 


<2) 


Amount 

beneiicialty 

owned 


(3) 


Percent  of 

clasa 
beneficially 


(*) 


A  footnote  to  the  table  should  disclose  the 
nature  of  the  beneficial  ownership,  A 
disclaimer  of  beneficial  ownership  can  be 
added  in  the  footnote  with  an  appropriate 
explanation  indicating  the  nomber  of  shares 
disclaimed. 

Of  the  number  of  shares  shown  in  Column 
(3),  indicate  by  footnote  or  otherwise  the 
amount  of  shares  with  respect  to  which  such 
listed  beneficial  owner  has  the  right  to 
acquire  beneficial  ownership  as  specified  in 
§11.403. 

(2)  The  amount  of  each  outstanding 
class  of  equity  securities  of  the  bank 
beneficially  owned,  directly  or 
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indirectly,  by  all  directors  and  officers 
of  the  bank,  as  a  group,  without  naming 
them.  The  following  format  should  be 
used: 


Tid*  o«  dan        Amount  baneficaDy       Parcam  of  dasi 
ownad  baoa»cialt» 

<')  (2)  (3) 


A  footnote  to  the  table  should  disclose  the 
nature  of  the  beneficial  ownership.  Of  the 
number  of  shares  shown  in  Column  (2). 
Indicate,  by  footnote  or  otherwise,  the 
amount  of  shares  such  persons  have  the  right 
to  acquire  beneflcia)  ownership  of.  as 
specified  in  511.403. 

(b)  Changes  in  control.  Describe  any 
arrangements,  known  to  the  bank, 
including  any  pledge  by  any  person  of 
securities  of  the  bank  or  any  of  its 
parents,  which  may  at  a  subsequent 
date  result  in  a  change  in  control  of  the 
bank.  A  description  is  not  required  of 
ordinary  default  provisions  contained  in 
any  charter,  trust  indentures  or  other 
governing  instruments  relating  to 
securities  of  the  bank. 

Instructions 

1  The  percentages  are  to  be  calculated  on 
the  basis  of  the  amount  of  outstanding 
securities,  excluding  securities  held  by  or  for 
the  account  of  the  bank  or  its  subsidiaries, 
plus  securities  deemed  outstanding  pursuant 
to  S  11.403. 

2.  For  the  purposes  of  this  section, 
beneficial  ownership  shall  be  determined  in 
accordance  with  S  11.403.  Include  such 
additional  subcolunms  or  any  other 
appropriate  explanahon  of  Column  (3)  to 
show  amounts  for  which  the  beneficial  owner 
has  (1)  sole  voting  power.  (2)  shared  voting 
power.  (3)  sole  investment  power,  and  (4) 
shared  investment  power. 

3.  The  bank  shall  be  deemed  to  know  the 
contents  of  any  statement  filed  with  the 
Comptroller  of  the  Currency  pursuant  to 
Section  13(d)  of  the  Exchange  Act.  When 
applicable,  a  bank  may  rely  upon  information 
set  forth  in  such  statements  unless  the  bank 
knows  or  has  reason  to  believe  that  such 
information  is  not  complete  or  accurate,  or 
that  a  settlement  or  amendment  should  have 
been  filed  and  was  not. 

4.  For  purposes  of  furnishing  information 
pursuant  to  paragraph  (a),  the  bank  may 
indicate  the  source  and  date  of  such 
information. 

5.  Where  more  than  one  beneficial  owner  is 
known  to  be  listed  for  the  same  securities, 
appropriate  disclosure  should  be  made  to 
avoid  confusion. 

6.  Subsection  (b)  does  not  require  a 
description  of  ordinary  default  provisions 
contained  in  the  charter,  trust  indentures  or 
other  governing  instruments  relating  to 
securities  of  the  bank. 

7.  If  the  holders)  of  voting  securities 
reported  pursuant  to  paragraph  (a)  hold  more 


than  five  percent  of  any  class  of  voting 
securities  of  the  bank  pursuant  fo.aiiy  voting 
trust  or  similar  agreement,  state  the  title  of 
such  securities,  the  amount  held  or  to  be  held 
pursuant  to  the  trust  or  agreement  (if  not 
clear  from  the  table)  and  the  duration  of  the 
agreement.  Give  the  names  and  addresses  of 
the  voting  trustees  and  outline  briefly  their 
voting  rights  and  other  powers  under  the  trust 
or  agreement. 

(c)  If,  to  the  knowledge  of  the  persons 
on  whose  behalf  the  solicitation  is 
made,  a  change  in  control  of  the  bank 
has  occurred  since  the  beginning  of  its 
last  fiscal  year,  state  the  name  of  the 
person(8)  who  acquired  such  control,  the 
amount  and  the  source  of  the 
consideration  used  by  such  personis), 
the  basis  of  the  control,  the  date  and  a 
description  of  the  transact! on (s)  which 
resulted  in  the  change  of  control,  the 
percentage  of  voting  securities  of  the 
bank  now  beneficially  owned  directly  or 
indirectly  by  the  per8on(8)  who  acquired 
control,  and  the  identity  of  the  personis) 
from  whom  control  was  assumed.  If  the 
source  of  all  or  any  part  of  the 
consideration  used  is  a  loan  made  in  the 
ordinary  course  of  business  by  a  bank 
as  defined  by  Section  3(a)(6)  of  the  Act 
the  identity  of  such  bank  shall  be 
omitted,  provided  a  request  for 
confidentiality  has  been  made  pursuant 
to  Section  13(d)(1)(B)  of  the  Act  by  the 
per8on(s)  who  acquired  control.  In  heu 
thereof,  the  material  shall  indicate  the 
identity  of  the  bank  so  omitted  and  shall 
be  filed  separately  with  the  Comptroller 
of  the  Currency.  If  the  source  of  all  or 
any  part  of  the  funds  used  to  acquire 
control  of  the  bank  was  a  loan  made  by 
a  bank  as  defined  by  Section  3(a)(e)  of 
the  Act.  indicate  whether  there  exists 
any  agreement,  arrangement,  or 
understanding  pursuant  to  which  the 
bank  maintains  or  would  maintain  a 
correspondent  deposit  account  at  such 
lending  bank. 

Instructions 

1  State  the  terms  of  any  loans  or  pledges 
obtained  by  the  new  control  group  for  the 
purpose  of  acquiring  control,  and  the  names 
of  the  lenders  or  pledgees. 

2.  Any  arrangement  or  understandings 
among  members  of  both  the  former  and  new 
control  groups  and  their  associates  with 
respect  to  the  election  of  directors  and  other 
matters  should  be  descnbed. 

§  1 1.844    Certain  r»latk>nstiips  artd  related 
transactions. 

(a)  Transactions  with  management 
and  others.  Describe  briefly  any 
transaction,  or  series  of  similar 
transactions,  since  the  beginning  of  the 
bank's  last  fiscal  year,  or  any  currently 
proposed  transaction,  or  series  of 
similar  transactions,  to  which  the  bank 
or  any  of  its  subsidiaries  was  or  to  be  a 
party,  in  which  the  amount  involved 


exceeds  $60,000  and  in  which  any  of  the 
following  persons  had,  or  is  to  have,  a 
direct  or  indirect  material  interest, 
naming  such  person  and  indicating  the 
person's  relationship  to  the  bank  the 
nature  of  such  person's  interest  in  the 
transaction,  the  amount  of  such 
transaction  and.  where  practicable,  the 
amount  of  such  person's  interest  in  the 
transaction; 

(1)  Any  director  or  executive  ofBcer  of 

the  bank; 

(2)  Any  nominee  for  election  as  a 
director. 

(3)  Any  security  holder  who  is  know 
to  the  bank  to  own  of  record  or 
beneficially  more  than  five  percent  of 
any  class  of  the  bank's  voting  securities; 
and 

(4)  Any  member  of  the  immediate 
family  of  any  of  the  foregoing  persons. 
Instnictiofia  to  Parafrapli  (a)  of  {  11,0«4 

1.  The  materiality  of  any  interest  is  to  be 
determined  on  the  basis  of  the  significance  of 
the  information  to  investors  in  light  of  all  the 
circumstances  of  the  particular  case.  The 
importance  of  the  interest  to  the  person 
having  the  interest,  the  relationship  of  the 
parties  to  the  transaction  with  each  other  and 
the  amount  involved  in  the  transactions  are 
among  the  factors  to  be  considered  in 
determining  the  significance  of  tlie 
information  to  investors. 

2  For  purposes  of  paragraph  (a),  a  person's 
immediate  family  shall  include  such  person's 
spouse:  parents:  children;  sibhng;  mothers 
and  fathers-in-law;  sons  and  daughters-in- 
law:  and  brothers  and  sisters-in-law. 

3.  No  informatioD  need  be  given  in  answer 
to  S  11.844(a)  as  to  any  transaction  where; 

A.  The  rates  or  charges  involved  in  the 
transaction  are  determined  by  competitive 
bids,  or  the  transaction  involves  the 
rendering  of  sevices  as  a  common  or  contract 
carrier,  or  public  utility,  at  rates  or  charges 
fixed  in  conformity  with  law  or  government 
authority. 

B.  The  transaction  involves  services  as  a 
bank  depository  of  funds,  transfer  agent 
registrar,  trustee  under  a  trust  indenture,  or 
similar  services. 

C.  The  interest  of  the  specified  person 
arises  solely  from  the  ownership  or  securities 
of  the  bank  and  the  specified  person  receives 
no  extra  or  special  benefits  not  shared  on  a 
pro  rata  basis. 

There  may  be  occasions  when  the  interest 
of  a  specified  person  in  a  particular 
transaction  or  series  of  transactions  is  not  a 
direct  or  mdirect  material  interest  In  such 
cases,  information  regarding  such  interest 
and  transaction  is  not  requu«d  to  be 
disclosed  in  response  lo  this  paragraph. 

4.  In  computing  the  amount  involved  in  the 
transaction  or  series  or  similar  transactions, 
include  all  periodic  installments  in  the  case 
of  any  lease  or  other  agreement  providing  for 
periodic  payments  or  installment*. 

5.  This  paragraph  calls  for  disclosure  of 
indirect,  as  well  as  direct,  material  interests 
in  transactions.  A  person  who  ha*  position  or 
relationship  with  a  firm,  corporatioa  or  other 
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entity  that  engage*  in  a  transaction  with  the 
bank  or  its  subsidiaries  may  have  an  indirect 
interest  in  such  transaction  by  reason  of  such 
position  or  relationship.  However,  a  person 
shall  be  deemed  not  to  have  a  material 
indirect  interest  in  a  transaction  within  the 
meaning  of  this  paragraph  if: 

A.  The  interest  arises  only  (i)  from  such 
person's  position  as  a  director  of  another 
corporation  or  organization  which  is  a  party 
to  the  transaction:  (ii)  from  the  direct  or 
indirect  ownership  by  such  person  and  all 
other  persons  specified  in  paragraphs  (a)  (1) 
through  (4)  of  this  sectioa  in  the  aggregate,  of 
less  than  a  ten  percent  equity  interest  in 
another  person  (other  than  a  partnership) 
which  is  a  party  to  the  transaction:  or  (iii] 
from  both  such  position  and  ownership. 

B.  The  interest  arises  only  from  such 
person's  position  as  a  limited  partner  in  a 
partnership  in  which  the  person  and  all  other 
persons  specified  in  paragraphs  (a)  (1) 
through  (4)  of  this  section  had  an  interest  of 
less  than  ten  percent:  or 

C.  The  interest  of  such  person  arises  solely 
from  the  holdirvg  of  an  equity  interest 
(including  a  limited  partnership  interest,  but 
excluding  a  general  partnership  interest),  or  a 
creditor  interest,  in  another  person  which  is  a 
party  to  the  transaction  with  the  bank  or  any 
of  lis  subsidiaries  and  the  transaction  is  not 
material  to  such  other  person. 

6.  The  amount  of  the  interest  of  any 
specified  person  shall  be  computed  without 
regard  to  the  amount  of  the  profit  or  loss 
involved  in  the  transaction.  Where  it  is  not 
practicable  to  state  the  approximate  amount 
of  the  interest  the  approximate  amount 
involved  in  the  transaction  will  be  indicated. 

7.  In  describing  any  transaction  involving 
the  purchase  or  sale  of  assets  by  or  to  the 
bank  or  any  of  its  subsidiaries,  other  than  in 
the  ordinary  course  of  business,  state  the  cost 
of  the  assets  to  the  purchaser  and,  if  acquired 
by  the  seller  within  two  years  prior  to  the 
transaction,  the  cost  thereof  to  the  seller. 
Indicate  the  principle  followed  in  determining 
the  bank's  purchase  or  sale  price  and  the 
name  of  the  person  making  such 
determination. 

8.  Information  shall  be  furnished  in  answer 
to  this  paragraph  with  respect  to  transactions 
not  excluded  above  which  involve 
remuneration  from  the  bank  or  its 
subsidiaries,  directly  or  indirectly,  to  any  of 
the  specified  persons  for  services  in  any 
capacity  unless  the  interest  of  such  persons 
arises  solely  from  the  ownership  individually 
and  in  the  aggregate  of  less  than  ten  percent 
of  any  class  of  equity  securities  of  another 
corporation  furnishing  the  services  to  the 
registrant  or  its  subsidiaries. 

(b)  Certain  business  relationships. 
Desciibe  any  of  the  following 
relationships  regarding  the  bank, 
entities  with  which  it  has,  does,  or  will 
conduct  business,  and  directors  or 
nominees  for  director  that  exist,  or  have 
existed  during  the  bank's  last  fiscal 
year.  Indicate  the  identity  of  the  entity 
with  which  the  bank  has  such  a 
relationship,  the  name  of  the  nominee  or 
director  affiliated  with  such  entity  and 
the  nature  of  such  nominee's  or 


director's  affiliation.  Describe  the 
relationship  between  such  entity  and  the 
bank  and  the  amount  of  the  business 
done  between  the  bank  and  the  entity 
during  the  bank's  last  full  fiscal  year  or 
proposed  to  be  done  during  the  bank's 
current  fiscal  year. 

(1)  The  nominee  or  director  is,  or 
during  the  last  fiscal  year  has  been,  an 
executive  officer  of.  or  owns  or  during 
the  last  fiscal  year  has  owned,  of  record 
or  beneficially  in  excess  of  ten  percent 
equity  interest  in  any  business  or 
professional  entity  that  has  made  during 
the  bank's  last  full  fiscal  year,  or 
proposes  to  make  during  the  bank's 
current  fiscal  year,  payments  to  the 
bank  or  to  its  subsidiaries  for  property 
or  services  in  excess  of  live  percent  of 
(i)  the  bank's  or  other  entity's 
consolidated  gross  revenue  for  its  last 
full  fiscal  year  or  (ii)  the  other  entity's 
consolidated  gross  revenues  for  its  last 
full  fiscal  year 

(2)  The  nominee  or  director  is,  or 
during  the  last  fiscal  year  has  been,  an 
executive  officer  of,  or  owns  or  during 
the  last  fiscal  year  has  owned  of  record 
or  beneficially  in  excess  of  ten  percent 
equity  interest  in,  any  business  or 
professional  entity  to  which  the  bank  or 
its  subsidiaries  has  made  during  the 
bank's  last  full  fiscal  year  or  proposes  to 
make  during  the  bank's  current  fiscal 
year,  payments  for  property  or  services 
in  excess  of  five  percent  of  (i)  the  bank's 
or  other  entity's  consolidated  gross 
revenues  for  its  last  full  fiscal  year,  or 
(ii)  the  other  entity's  consolidated  gross 
revenues  for  its  last  full  fiscal  year; 

(3)  The  nominee  or  director  is.  or 
during  the  last  fiscal  year  has  been  an 
executive  officer  of,  or  owns  or  during 
the  last  fiscal  year  has  owned,  of  record 
or  beneficially  in  excess  of  ten  percent 
equity  interest  in,  any  business  or 
professional  entity  to  which  the  bank  or 
its  subsidiaries  was  indebted  at  the  end 
of  the  ba.nk's  last  full  fiscal  year  in  an 
aggregate  amount  in  excess  of  five 
percent  of  the  bank's  total  consolidated 
assets  at  the  end  of  such  fiscal  year; 

(4)  The  nominee  or  director  is,  or 
during  the  last  fiscal  year  has  been,  a 
member  of.  or  of  counsel  to,  a  law  firm 
which  the  bank  has  retained  during  the 
last  fiscal  year  or  proposes  to  retain 
during  the  current  fiscal  year,  provided, 
however.  That  the  dollar  amount  of  fees 
paid  to  a  law  firm  by  the  bank  need  not 
be  disclosed  if  such  amount  does  not 
exceed  five  percent  of  the  law  firm's 
gross  revenues  for  its  last  full  fiscal 
year 

(5)  The  nominee  or  director  is  or 
during  the  last  fiscal  year  has  been  a 
partner  or  executive  officer  of  any 
investment  banking  firm  which  has 
performed  services  for  the  bank  other 


than  as  a  participating  underwriter  in  a 
syndicate,  during  the  last  fiscal  year  or 
which  the  bank  proposes  to  have 
perform  services  during  the  current  year, 
provided,  however,  that  the  dollar 
amount  of  compensation  received  by  an 
investment  banking  firm  need  not  be 
disclosed  if  such  amount  does  not 
exceed  five  percent  of  the  investment 
banking  firm's  consolidated  gross 
revenues  for  its  last  fiscal  year: 

(6)  Any  other  relationships  that  the 
bank  is  aware  of  between  the  nominee 
or  director  and  the  bank  that  are 
substantially  similar  in  nature  and  scope 
to  those  relationships  listed  in 
paragraphs  (b)  (1)  through  (5). 

Instructions  to  Paragraph  (b)  of  $  11.644 

1.  In  order  to  determine  whether  payments 
or  indebtedness  exceed  five  percent  of  the 
consolidated  gross  revenues  of  any  entity 
other  than  the  bank  for  such  entity's  last  full 
fiscal  year,  it  is  appropriate  to  rely  on 
information  provided  by  the  nominee  or 
director. 

2.  In  calculating  payments  for  property  and 
services,  the  following  may  be  excluded: 

A.  Payments  where  the  rates  or  charges 
involved  in  the  transaction  are  determined  by 
competitive  bids,  or  the  transaction  involves 
the  rendering  of  services  as  a  common 
contract  carrier,  or  public  utility,  at  rates  or 
charges  fixed  in  conformity  with  the  law  or 
governmental  authority; 

B.  Payments  that  arise  solely  from  the 
ownership  of  securities  of  the  bank  and  no 
extra  or  special  benefit  not  shared  on  a  pro 
rata  basis  by  all  holders  of  the  class  of 
securities  is  received;  or 

C.  Payments  made  or  received  by 
sub.sidianes  other  than  significant 
subsidiaries  as  defined  in  S  11.102(ii) 
provided  that  all  such  subsidiaries  making  or 
receiving  payments,  when  considered  in  the 
aggregate  as  a  single  subsidiary,  would  not 
constitute  a  significant  subsidiary  as  defined 
in  §  11.102(ii). 

3.  In  calculating  indebtedness,  the 
fallowing  may  be  excluded: 

.\.  Debt  securities  that  have  been  publicly 
offered,  admitted  to  trading  on  a  national 
securities  exchange,  or  quoted  on  the 
automated  quotation  system  of  a  registered 
securities  association; 

B.  Amounts  due  for  purchases  subject  to 
customan,'  trade  terms; 

C.  Indebtedness  incurred  by  subsidiaries 
other  than  significant  subsidiaries  as  defined 
in  I  11.102(ii),  provided  that  all  such 
subsidiaries  incurring  indebtedness,  when 
considered  in  the  aggregate  as  a  single 
subsidiary,  would  no!  constitute  a  significant 
subsidiary  as  defined  in  §  11.102(ii). 

4.  No  information  called  for  by  paragraph 
(b)  need  be  given  for  any  director  who  is  no 
longer  a  director  at  the  time  of  filing  the 
registration  statement  or  report  containing 
such  disclosure.  If  such  information  is  being 
presented  in  a  proxy  or  information 
statement,  no  information  need  be  given 
respecting  any  director  whose  term  of  office 

"as  a  director  will  not  continue  after  the 
meeting  to  which  the  statement  relates. 
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(c)  Indebtedness  of  management.  (1) 
For  each  of  the  following  specified 
persons,  herein  called  specified  persons, 
who  was  indebted  to  the  bank  at  any 
time  since  the  beginning  of  the  last  full 
fiscal  year  to  date  state: 

(i)  The  largest  aggregate  amount  of 
indebtedness,  including  extensions  of 
credit  of  overdrafts,  endorsements  or 
guarantees  (in  dollar  amounts  and  as  a 
percentage  of  total  equity  capital 
accounts  at  the  time)  outstanding  at  any 
time  during  such  period; 

(ii)  The  amount  thereof  outstanding  as 
of  the  latest  practicable  date; 

(iii)  The  nature  of  the  indebtedness 
and  of  the  transaction  in  which  it  was 
incurred;  and 

(iv)  The  rate  of  interest  paid  or 
charged  thereon; 

(A)  Each  director  or  officer  of  the 
bank; 

(B)  Each  nominee  for  election  as 
director; 

(C)  Each  security  holder  who  is 
known  to  the  bank  to  own  of  record  or 
beneficially  more  than  five  percent  of 
any  class  of  the  bank's  voting  securities 
{"principal  security  holder"); 

(D)  Any  trust  or  other  estate  in  which 
any  of  the  persons  specified  in 

§  11.844(c)(1)(A)  or  S  11.844(c)(1)(B)  has 
a  substantial  beneficial  interest  or  as  to 
which  such  person  serves  as  trustee  or 
in  a  similar  fiduciary  capacity; 

(E)  Any  member  of  the  immediate 
family  of  any  of  the  persons  specified  in 
paragraph  (c)(1)  (A)  and  (B).  For 
purposes  of  this  paragraph  the  members 
of  a  person's  immediate  family  are  those 
persons  specified  in  Instruction  2  to 

§  11.844(a); 

(F)  Any  coiporation  or  organization 
(other  than  the  bank  or  a  majority- 
owned  subsidiary  of  the  bank)  of  which 
any  of  the  persons  specified  in 
paragraph  (c)(1)  (A)  or  (B)  is  an 
executive  officer  or  partner  or  is, 
directly  or  indirectly,  the  beneficial 
owner  of  ten  percent  or  more  of  any 
class  of  equity  securities. 

InstnictioiM 

1.  Include  the  name  of  each  person  whose 
indebtedness  is  described  and  the  nature  of 
the  relationship  by  reason  of  which  the 
information  is  required  to  be  ^ven. 

2.  Generally,  no  information  need  t»e  given 
under  this  paragraph,  unless  any  of  the 
following  are  present: 

A.  The  extensions  of  credit  were  not  made 
on  substantially  the  same  terms,  including 
interest  rates,  conateral  and  repayment  terms 
as  those  prevailing  at  the  time  for 
comparable  transactions  with  other  than  the 
specified  persons. 

B.  The  extensions  of  credit  were  not  made 
in  the  ordinary  course  of  business. 

C.  Such  extensions  of  credit  have  involved 
or  pressentty  involve  more  than  a  normal  risk 
of  collectibility  or  other  unfavorable  features, 


mcluding  the  restructuring  of  an  extension  of 
credit,  or  a  delinquency  as  to  payment  of 
interest  or  principal. 

D  The  aggregate  amount  of  extensions  of 
credit  outstanding  at  any  time  from  the 
beginning  of  the  last  fiscal  year  to  date  to  a 
person  specified  in  (A),  (B).  (C).  (D)  or  (E)  of 
this  paragraph  exceeded  10%  of  the  equity 
capital  accounts  of  the  bank  at  that  time  or  $5 
million  whichever  is  less. 

Not*.— For  purposes  of  this  Instruction  2{D) 
only:  (1)  the  information  called  for  by 
paragraphs  (d)(1)  (iii)  and  (iv)  of  i  11.844 
need  not  be  furnished:  (2)  a  principal  security 
holder  shall  mean  each  security  bolder 
known  to  the  bank  to  own  of  record  or 
beneficially  more  then  five  (5)  percent  of  any 
class  of  the  bank's  voting  securities;  and  (3) 
the  name  of  any  associates  need  not  be 
furnished. 

3.  If  any  extension  of  credit  to  the  specified 
persons  as  a  group  exceeded  20%  of  the 
equity  capital  accounts  of  the  bank  at  aay 
time  since  the  beginning  of  the  last  full  fiscal 
year  to  date,  disclose  the  maximum  aggregate 
amount  of  credit  to  the  group  during  the 
period,  the  aggregate  amount  as  a  percentage 
of  the  equity  capita]  accounts  of  the  bank  and 
include  a  statement,  to  the  extent  applicable, 
that  the  bank  has  had,  and  expecU  to  have  in 
the  future,  banking  Utinsactions  in  the 
ordinary  course  of  iu  business  with  directors, 
officers,  principal  stockholders  and  their 
associates,  on  substantially  the  same  terms, 
inchiding  interest  rates,  collateral  and 
repayment  terms  on  extensions  of  credit,  as 
those  prevailing  at  the  same  time  for 
comparable  transactions  with  others  and  did 
not  involve  more  than  the  normal  risk  of 
collectibility  or  collectibility  or  present  other 
unfavorable  features. 

4.  If  any  indebtedness  required  to  be 
described  arose  under  section  16(b)  of  the 
Act  and  has  not  been  discharged  by  payment, 
state  the  amount  of  any  profit  realized,  that 
such  profit  will  inure  to  the  benefit  of  tfie 
bank  or  its  subsidiaries  and  whether  suit  will 
be  brought  or  other  steps  taken  to  recover 
such  profit.  If  in  the  opinion  of  counsel  a 
question  reasonably  exists  as  to  the 
recoverability  of  such  profit  it  will  suffice  to 
state  all  facts  necessary  to  descrit)e  tiie 
transaction,  including  the  prices  and  number 
of  shares  involved. 

5.  Notwithstanding  the  foregoing,  any 
transaction  or  series  of  transactions  resuhing 
in  indebtedness  to  the  bank  or  its 
subsidiaries  which  may  be  considered 
material  should  be  disclosed. 

6.  If  the  information  called  for  by 

I  11. 844(c)  is  being  presented  in  Form  F-t  12 
CFR  11.290.  or  an  offering  circular  filed 
pursuant  to  12  CFR  Part  16.  the  iivformation 
called  for  shall  be  presented  for  the  lest  three 
full  fiscal  years  in  the  Form  F-1  and  for  the 
last  two  full  fiscal  years  in  the  offering 
circular. 

7.  Where  a  specified  person  is  an  endorser 
or  guarantor  on  any  extension  of  credit  made 
by  the  bank  or  its  subsidiaries  disclosure 
should  be  made  to  the  extent  otherwise 
applicable. 

(d)  Transactions  with  organizers. 
Banks  that  have  been  organized  within 
the  past  five  years  and  that  are  filing  a 


registration  statement  on  Form  F-1 
under  the  Exchange  Act  (12  CFR  11.290) 
shall; 

(1)  State  the  names  of  the  organizers, 
the  nature  and  amount  of  anything  of 
value  (including  money,  property, 
contracts,  options  or  rights  of  any  kind) 
received  or  to  be  received  by  each 
promoter,  directly  or  indirectly.  6x>m  the 
Bank  and  the  nature  and  amount  of  any 
assets,  services  or  other  consideration 
therefor  received  or  to  be  received  by 
the  bank;  and 

(2)  As  to  any  assets  acquired  or  to  be 
acquired  by  the  bank  from  a  organizer. 
state  the  amount  at  which  the  assets 
were  acquired  or  are  to  be  acquired  and 
the  principal  followed  or  to  be  followed 
in  determining  such  amount  and  identify 
the  persons  making  the  determination 
and  their  relationship,  if  any.  with  the 
bank  or  any  promoter.  If  the  asseU  «vere 
acquired  by  the  organizer  within  two 
years  prior  to  their  transfer  to  the  bank. 
also  state  the  cost  thereof  to  the 
organizer. 

Instnictiao  to  |  lUUt 

1.  No  information  need  be  given  in 
response  to  any  paragraph  of  thk  section  for 
any  remuneration  or  other  transaction 
reported  in  response  to  any  other  paragraph 
of  this  section  or  |  \1M2  for  any 
remuiteration  or  transaction  with  respect  to 
which  information  may  be  omitted  pomaiit 
to  any  other  pamgrai^  of  ||  11M4  or  tl,e«. 

2.  If  the  Information  called  for  by  this 
section  is  being  pmmBtmi  in  a  registration 
statement  filed  poranant  to  the  Excfaaaga  Act 
the  period  for  w^ch  the  information  calied 
for  shall  be  reported  is  the  previoua  three 
years. 

§11J61    ExhMta. 

(a)  Exhibits  and  index  required.  (1) 
Subject  to  S  11.732  regarding 
incorporation  of  exhibits  by  reference, 
the  exhibits  required  by  the  exhibit 
table  shall  be  filed  as  indicated  as  part 
of  the  registration  statement  or  report 

(2)  Each  registration  statement  or 
report  shall  contain  an  exhibit  index, 
which  shall  immediately  precede  the 
exhibits  filed  with  such  registration 
statement  For  convenient  reference, 
each  exhibit  shall  be  listed  in  the  exhibit 
index  according  to  the  number  assigned 
to  it  in  the  exhibit  table.  The  exhibit 
index  shall  indicate,  by  handwritten, 
typed,  printed,  or  other  legible  form  of 
notation  in  the  manually  signed  original 
registration  statement  or  report  the 
page  number  in  the  sequential 
numbering  system  where  such  exhibit 
can  be  foimd.  Where  exhibits  are 
incorporated  by  reference,  this  fact  Shall 
be  noted  in  the  exhibit  index  referred  to 
in  the  preceding  sentence.  Further,  the 
first  page  of  the  manualy  signed 
registration  statement  shall  list  the  page 


37290 


Federal  Register  /  Vol.  49,  No.  185  /  Friday.  September  21.  1984  /  Proposed  Rules 


in  the  filing  where  the  exhibit  index  is 
located.  For  a  decrtption  of  each  of  the 


exhibits  included  in  the  exhibit  table, 
see  paragraph  (b)  of  this  section. 


Exhibit  Table 


Form 

F-1 

F-2 

F-3 

F-4 

F-10 

(1)  Pl«r  o(  acquoibon.  i»organiiation.  •mnoement.  liquKlatxjn  w  succession „... 

(2)  A/bcias  01  noorpomlion  vid  by-laws „ 

X 

X 
X 

X 

X 
X 
X 

X 
X 
X 

X 

X 
X 
X 

X 

(3)  mstrunwnu  (Mirang  ttw  ngMi  of  wcunliM  twUn.  indudng  mdenture* 

(4)  Vottng  kuM  agrMnwM _ __ 

(5)  Malanil  contracts „ 

X 

(6)  Lanar  m  eftanga  w  caiWymg  accounlan> .. .._. 

(7)  PuMshad  rapot  ragantng  matters  subcrattad  to  vote  01  aacunty  ttotders.  ._ 

Inslructions  to  the  Exhibit  Table  1.  The 
exhibit  table  indicates  those  documents  that 
must  be  filed  as  exhibits  to  the  respective 
forms  listed. 

2.  The  "X"  designation  indicates  the 
documents  which  are  required  to  be  Tiled 
with  each  form  even  if  filed  previously  with 
another  document,  provided,  however,  that 
such  previously  filed  documents  may  he 
incorporated  by  reference  to  satisfy  the  filing 
requirements. 

3.  The  number  used  in  the  far  left  column  of 
the  table  refers  to  the  appropriate  subsection 
in  paragraph  (b)  where  a  description  of  the 
exhibit  can  be  found.  Whenever  necessary, 
alphabetical  or  numerical  subparts  may  t>e 
used. 

(b)  Description  of  exhibits.  Set  forth 
below  is  an  identification  of  each 
document  listed  in  the  exhibit  tables. 

(1)  Plan  of  acquisition,  reorganization, 
arrangement,  liquidation  or  succession. 
Any  material  plan  of  acquisition, 
disposition,  reorganization, 
readjustment,  succession,  liquidation  or 
arrangement  and  any  amendments 
thereto  described  in  the  statement  or 
report.  Schedules  (or  similar 
attachments)  to  these  exhibits  shall  not 
be  filed  unless  such  schedules  contain 
information  which  is  material  to  an 
investment  decision  and  which  is  not 
otherwise  disclosed  in  the  agreement  or 
the  disclosure  document.  The  plan  filed 
shall  contain  a  list  briefly  identifying  the 
contents  of  all  omitted  schedules, 
together  with  an  agreement  to  furnish 
supplementally  a  copy  of  any  omitted 
schedule  to  the  Comptroller. 

(2)  Articles  of  incorporation  and  by- 
laws.  The  articles  of  incorporation  and 
by-laws  of  the  bank  or  instruments 
corresponding  thereto  as  currently  in 
effect  and  any  amendments  thereto. 
Whenever  amendments  to  the  articles  or 
by-laws  of  the  bank  are  filed,  there  shall 
also  be  filed  a  complete  copy  of  the 
articles  or  by-laws  as  amended. 

(3)  Securities  and  instruments 
defining  the  rights  of  securities  holders, 
including  indentures,  (i)  Specimens  or 
copies  of  all  securities  being  registered 
hereunder,  and  copies  of  all  constituent 
instruments  defining  the  rights  of 


holders  of  long-term  debt  of  the  bank 
and  of  all  subsidiaries  for  which 
consolidated  or  unconsolidated 
financial  statements  are  required  to  be 
filed. 

(ii)  There  need  not  be  filed,  however, 
(A)  any  instrument  with  respect  to  long- 
term  debt  not  being  registered  hereunder 
if  the  total  amount  of  securities 
authorized  thereunder  does  not  exceed 
25  percent  of  the  equity  capital  accounts 
of  the  bank  and  its  subsidiaries  on  a 
consolidated  basis,  (B)  any  instrument 
with  respect  to  any  class  of  securities  if 
appropriate  steps  to  assure  the 
redemption  or  retirement  of  such  class 
will  be  taken  prior  to  or  upon  delivery 
by  the  bank  of  the  securities  being 
registered,  or  (G)  copies  of  instruments 
evidencing  scrip  certificates  for 
fractions  of  shares. 

(4)  Voting  trust  agreement.  Any  voting 
trust  agreements  and  amendments 
thereto. 

(5)  Material  contracts,  (i)  Copies  of 
every  material  contract  not  made  in  the 
ordinary  course  of  business  that  is  to  be 
performed  in  whole  or  in  part  at  or  after 
the  filing  of  the  registration  statement  or 
that  was  made  not  more  than  2  years 
before  such  filing  and  performance  of 
which  has  not  been  completed.  Only 
those  contracts  to  which  the  bank  or  a 
subsidiary  is  a  party  or  has  succeeded 
to  a  party  by  assumption  or  assignment, 
and  in  which  the  bank  or  such 
subsidiary  has  a  beneficial  interest, 
need  be  filed. 

(ii)  If  the  contract  is  such  as  ordinarily 
accompanies  the  kind  of  business 
conducted  by  the  bank  and  its 
subsidiaries,  it  is  made  in  the  ordinary 
course  of  business  and  need  not  be  filed, 
unless  it  falls  within  one  or  more  of  the 
following  categories,  in  which  case  it 
should  be  filed  except  where  immaterial 
in  amount  or  significance: 

(A)  Directors,  officers,  organizers, 
voting  trustees,  or  security  holders 
named  in  the  statement  or  report  are 
parties  thereto  except  where  the 
contract  merely  involves  purchase  or 
sale  of  current  assets  having  a 


determinable  market  price,  at  such 
■price. 

(B)  It  calls  for  the  acquisition  or  sale 
of  fixed  assets  for  a  consideration 
exceeding  10  percent  of  the  value  of  all 
fixed  assets  of  the  bank  and  its 
subsidaries. 

(C)  It  is  a  lease  under  which  a 
significant  part  of  the  property 
described  in  the  statement  or  report  is 
held  by  the  bank. 

(D)  The  amount  of  the  contract,  or  its 
importance  to  business  of  the  bank  and 
its  subsidiaries,  is  material,  and  the 
terms  and  conditions  are  of  a  nature  of 
which  investors  reasonably  should  be 
informed. 

(iii)  Any  bonus  or  profit-sharing  plan, 
contract,  or  arrangement  shall  be 
deemed  material  and  shall  be  filed. 

(iv)  Copies  of  all  amendments  or 
modifications  with  respect  to  the 
foregoing  material  contracts. 

(6)  Letter  re  change  in  certifying 
accountant.  A  letter  from  the  bank's 
former  independent  accountant 
regarding  its  concurrence  or 
disagreement  with  the  statements  made 
by  the  bank  in  the  current  report 
concerning  the  resignation  or  dismissal 
as  the  bank's  prinicipal  accountant. 

(7)  Letter  re  director  resignation.  Any 
letter  from  a  former  director  which  sets 
forth  a  description  of  a  disagreement 
with  the  bank  that  led  to  the  director's 
resignation  or  refusal  to  stand  for  re- 
election and  which  requests  that  the 
matter  be  disclosed. 

(8)  Published  report  regarding  matters 
submitted  to  vote  of  security  holders. 
Published  reports  containing  all  of  the 
information  called  for  by  item  6. 
instruction  5,  of  §  11.392. 

Miscellaneous 

§  1 1.871    Recent  sales  of  securities. 

Furnish  the  following  information  for 
all  securities  of  the  bank  sold  by  the 
bank  within  the  past  three  years,  or 
presently  proposed  to  be  sold.  Include 
securities  issued  in  exchange  for 
property,  services,  or  other  securities. 

(a)  Give  the  date  of  sale,  title,  and 
amount  of  securities  sold. 

(b)  Give  the  names  of  the  principal 
underwriters,  if  any.  For  any  securities 
sold  privately,  name  the  persons  or 
identify  the  class  of  persons  to  whom 
the  securities  were  sold. 

(c)  For  securities  sold  for  cash,  state 
the  aggregate  offering  price  and  the 
aggregate  underwriting  discounts  or 
commissions.  For  any  securities  sold 
other  than  for  cash,  state  the  nature  of 
the  transaction  and  the  nature  and 
aggregate  amount  of  consideration 
received  by  the  bank. 
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(d)  Give  a  reasonably  itemized 
statement  of  the  purposes,  so  far  as 
determinable,  for  which  the  net 
proceeds  have  been  or  are  to  be  used 
and  the  approximate  amount  to  be  used 
for  each  purpose. 

Instructions 

1  Informiition  need  not  be  set  forth  for 
notes,  drafts,  bills  of  exchange,  or  bank 
acceptances,  that  mature  not  later  than  12 
months  from  the  date  of  issuance. 

2.  If  the  sales  were  made  in  a  series  of 
Iransaclions,  the  information  may  be  given 
by  such  totals  and  periods  as  will  reasonably 
convey  the  information  required. 

§11.872    Indemnification  of  directors. 

State  the  general  effect  of  any  charter 
provision,  by  law,  contract, 
arransrment,  or  statute  under  which  any 
director  or  ofiicer  of  the  bank  is  insured 
or  indemnitied  in  anv  manner  against 
any  liability  that  he  may  incur  in  his 
capacity  as  such. 

37.  By  consoliddting  existing 
requirements  into  a  new  Subpart  I  to 

read  as  follows: 

Subpart  I— Financial  Statement 
Requirements 

Verification  of  Financial  Statements 

Note.— The  term  •verified."  as  used  with 
respect  to  financial  statements,  is  defined  m 

§11.102(gj;]. 

§  1 1 .900    General  rules. 

(a)  Every  verification  of  financial 
statements  filed  under  this  Part,  shall  be 
dated,  signed  manually,  indicate  the  city 
and  State  where  issued,  and  identify 
without  detailed  enumeration  the 
financial  statements  covered  by  the 
verification. 

(b)  If  the  person  or  persons  making  a 
verification  wish  to  take  exception  to  or 
express  qualifications  about  the 
verification,  each  exception  or 
qualification  shall  be  stated  specifically 
and  clearly  and,  to  the  extent 
practicable,  shall  indicate  its  effect  on 
the  financial  statements  to  which  it 
relates. 

§11.901     Definitions. 

For  purposes  of  Subpart  I,  the 
following  definitions  shall  apply: 
(a)  "Associate"  of  a  person  means: 

(1)  A  corporation  venture  or 
organization  of  which  such  person  is  a 
general  partner  or  is,  directly  or 
indirectly,  the  beneficial  owner  of  10 
percent  or  more  of  any  class  of  equity 
securities; 

(2)  Any  trust  or  other  estate  in  which 
such  person  has  a  substantial  beneficial 
interest  or  for  which  such  person  serves 
as  trustee  or  in  a  similar  capacity;  and 


(3J  Any  member  of  the  immediate 
family  of  any  of  the  foregoing  persons. 

(bj  "Ordinary  course  of  business" 
means  those  loans  which  were  made  on 
substantially  the  same  terms,  including 
interest  rate  and  collateral,  as  those 
prevailing  at  the  same  time  for 
comparable  transactions  with  unrelated 
persons  and  did  not  involve  more  than 
the  normal  risk  of  collectibility  or 
present  other  ur.fav  orable  features. 

§  1 1 .902    Opinions  to  t>e  expressed  by 
principal  accounting  officer  and  Internal 
auditor. 

Every  verification  by  a  bank's 
principal  accounting  officer  and  inlemal 
auditor  shall  include  their  opinions  with 
respect  to: 

(a)  The  financial  statements  covered 
by  the  verification  and  the  accounting 
principles  and  practices  reflected 
therein;  and 

(b)  The  consistency  of  the  application 
of  accounting  principles,  or  any  changes 
in  such  accounting  principles  which 
have  a  material  effect  on  the  financial 
statements. 

§  11.903    Examination  by  Independent 
accountants. 

(a)  Quahficat'.om;  of  mdrpendent 
accountants.  (1)  The  Comptroller  of  the 
Currency  will  not  recognize  any  person 
as  an  independent  public  accountant 
who  is  not — 

(i)  Registered  or  licensed  to  practice 
as  a  public  accountant  by  a  regulatory 
authority  of  a  State:  and" 

(li)  In  good  standing  with  such 
authority  as  such  an  accountant 

(2]  The  Comptroller  of  the  Currency 
will  not  recognize  any  certified  public 
accountant  or  public  accountant  as 
independent  of  the  bank  or  any  of  its 
affiliates  who  is  not  in  fact  independent 
For  example,  an  accountant  will  be 
considered  not  independent  with  respect 
to  any  person  or  any  of  its  parents,  its 
subsidianes,  or  other  affiliates  in  which, 
during  the  period  of  his/her  professional 
engagement  to  examine  the  financial 
statements  being  reported  on  or  at  the 
date  of  h;s/her  report,  the  firm  or  a 
member  of  the  firm  had,  or  was 
committed  to  acquire,  a  direct  financial 
interest  or  any  material  indirect 
financial  interest;  or  with  which,  during 
the  period  of  his.'her  professional 
engagement  to  examine  the  financial 
statements  being  reported  on,  at  the 
date  of  the  report  or  during  the  period 
covered  by  the  financial  statements,  the 
firm  or  a  member  of  the  firm  was 
connected  as  an  organizer,  underwriter, 
voting  trustee,  director,  officer,  or 
employee.  A  firm's  independence  will 
not  be  deemed  to  be  affected  adversely 
where  a  former  officer  or  employee  of 


the  bank  is  employed  by  or  becomes  a 
partner,  shareholder  or  other  principal 
in  the  firm  and  such  individual  has  been 
completely  disassociated  from  the  bank 
and  its  affiliates  and  does  not 
participate  in  auditing  financial 
statements  of  the  banlc  or  its  affiliates 
covering  any  period  of  his/her 
employment  by  the  bank.  For  the 
purposes  of  S  11.903(a)(2).  the  term 
"member"  means  all  partners, 
shareholders,  and  other  principals  in  the 
firm,  any  professional  employee 
involved  in  providing  any  professional 
service  to  the  bank,  its  parents, 
subsidiaries,  or  other  affiliates,  or  any 
professional  employee  having 
managerial  responsibihties  and  located 
in  the  engagement  office  or  other  office 
of  the  firm  which  participates  in  a 
significant  portion  of  the  audit. 

(3)  in  determining  whether  an 
accountant  is,  in  fact,  independent  of  a 
particular  bank,  the  Comptroller  of  the 
Currency  will  give  appropriate 
consideration  to  all  relevant 
circumstances,  including  evidence 
bearing  on  all  relationships  between  the 
accountant  and  that  bank  or  any 
affiliate  thereof,  and  will  not  confine 
itself  to  the  relationships  existing  in 
connection  with  the  filing  of  reports  with 
the  Comproller  of  the  Currency. 

[b]  Representations  cs  to  the  audit. 
The  independent  accountant's  report 
shall: 

(1)  Slate  whether  the  audit  was  made 
in  accordance  with  generally  accepted 
auditing  standards;  and 

(2)  Designate  any  auditing  procedures 
generally  recognized  as  norma!  (or 
deemed  necessary  by  the  accountant 
under  the  circumstances  of  the 
particular  case)  that  have  been  omitted. 
and  the  reasons  for  their  omission 
.Nothing  in  this  provision  shall  be 
construed  to  imply  authority  for  the 
omission  of  any  procedu.T  which 
independent  accountants  would 
ordinarily  employ  in  the  course  of  an 
audit  made  for  the  purpose  of  expressing 
the  opinioins  required  by  par-igraph  (c) 
of  this  section. 

(cj  Opinions  to  be  e\p.-esed  The 
independent  accountants  report  shall 
cleariy  state  the  opinion  of  the 
accountant  with  respect  to: 

(1]  Financial  statements  covered  by 
the  report  and  the  accounting  principles 
and  practices  reflected  therein;  and 

(2)(i]  Consistency  of  the  application  of 
the  accounting  principlt-s.  or 

(ii)  Any  changes  in  the  accounting 
principles  which  have  a  material  efTect 
on  the  financial  statements. 

(d)  Exceptions.  If  the  accountant 
making  the  report  considers  that  he/she 
must  take  exceptions  or  express 
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qualifications  with  respect  thereto,  each 
exception  erqoalification  ihall  be 
stated  apedScefly  and  clearly  and.  to 
the  extent  pncticable,  shall  indicate  its 
effect  on  the  financial  statements  to 
which  it  relates. 

(e)  Examination  of  financial 
statements  by  more  than  one 
independent  accountant  If.  with  respect 
to  the  examination  of  the  frnancial 
statements  of  any  bank,  the  principal 
independent  accountant  relies  on  an 
audit  made  by  another  independent 
accountant  of  certain  of  the  accounts  of 
the  bank  or  its  subsidiaries,  the  report  of 
the  other  accountant  shall  be  filed  (and 
the  provisions  of  this  section  shall  be 
applicable  d»ereto);  however,  the  report 
of  such  other  accountant  need  not  be 
filed  (1)  if  no  reference  is  made  directly 
or  indirectly  to  the  other  accountant's 
audit  in  the  principal  accountant's 
report,  or  [2)  if,  having  referred  to  the 
other  accountant's  audit  the  principal 
accountant's  report  indicates  an 
assumption  of  responsibility  for  such 
other  accountant's  audit.  The  report  of 
such  other  accoinitant  is  not  required  to 
be  sent  with  the  aimnal  report  to 
security  holders. 

(f)  Technical  requirements.  The 
accountairt's  report  shall — 

(11  Be  dated-, 

(2)  Be  signed  manually; 

(3)  bidicate  the  city  and  state  where 
issued;  and 

(4)  Identify  without  detailed 
enumeration  the  financial  statements 
covered  by  ttie  report. 

Inatiiictiaas  M  Id  Fiaancial 


Statei 

§11.910    Verification  raqulrenwnt 

Financial  statements  prepared  in 
accordance  with  this  Subpart  shall  be 
verified  unless  otherwise  indicated. 

$11,911    ConeoMdaled  financial 
statements. 

(a)  There  shall  "oe  filed  for  the  bank 
and  its  majority-owned  bank  premises 
subsidiaries;  subsidiaries  operating 
under  the  provisions  of  sections  25  or 
25(a)  of  the  Federal  Reserve  Act 
("Agreement  Corporations"  and  "Edge 
Act  Corporations");  and  significant 
subsidiaries,  and  in  the  case  of 
paragraph  (a)(2)  below,  the  bank's 
predecessors: 

(1)  Consolidated  balance  sheets  as  of 
the  end  of  each  of  the  two  most  recent 
fiscal  years;  and 

(2)  Consolidated  statements  of  income 
and  consolidated  stafements  of  changes 
in  financial  position  for  each  of  flie  three 
fiscal  years  preceding  the  date  of  the 
most  recent  verified  balance  sheet  being 
filed. 


(b)  If  the  filing,  other  than  a  filing  on 
Form  F-1  or  F-2,  is  made  within  45  days 
after  the  end  of  the  banks  fiscal  year 
and  verified  financial  statements  for  the 
most  recent  fiscal  year  are  not  available, 
the  filing  shall  include  balance  sheets  as 
of  the  end  of  the  two  preceding  fiscal 
years  and  an  additional  balance  sheet 
as  of  an  interim  date  at  least  as  current 
as  the  end  of  the  bank's  third  fiscal 
quarter  of  the  most  recently  completed 
fiscal  year, 

(c)  The  instruction  in  paragraph  (b)  is 
also  apphcable  to  filings,  other  than  on 
Form  F-1  or  F-2.  made  after  45  days  but 
within  90  days  of  the  end  of  the  bank's 
fiscal  year.  Provided,  That  the  following 
conditions  are  met 

(1)  The  bank  files  annual,  quarterly 
and  other  reports  pursuant  to  section  13 
of  the  Securities  Exchange  act  of  1934 
and  all  reports  due  have  been  filed; 

(2)  For  the  most  recent  fiscal  year  for 
which  verified  financial  statements  are 
not  yet  available,  the  bank  reasonably 
and  in  good  faith  expects  to  report 
income,  after  taxes  but  before 
extraordinary  items  and  the  cumulative 
effect  of  a  charige  in  accounting 
principles;  and 

(3)  For  at  least  one  of  the  two  fiscal 
years  immediately  preceding  the  most 
recent  fiscal  year,  the  bank  reported 
income,  after  taxes  but  before 
extraordinary  items  and  the  cumulative 
effect  of  a  change  in  accounting 
principles. 

(d)  For  filings  made  after  45  days,  but 
within  90  days  of  the  end  of  the  bank's 
fiscal  year  when  the  conditions  set  forth 
in  paragraph  (c)  of  this  section  are  not 
met.  the  fHing  must  include  the  verified 
balance  sheets  required  by  paragraph 
(a)  of  ttiis  section. 

(e)  For  filings  made  after  134  days 
subsequent  to  the  end  of  the  bank's  most 
recent  fiscal  year,  the  filing  shall  also 
include  a  balance  sheet  as  of  an  interim 
date  within  135  days  of  the  date  of  filing. 

(f)  Notwithstanding  the  requirements 
of  this  section,  the  most  recent  interim 
balance  sheet  included  in  a  filing  shall 
be  at  least  as  current  as  the  most  recent 
balance  sheet  filed  with  the  Comptroller 
of  the  Currency  on  Form  F-4. 

(g)  For  the  interim  period  between  the 
date  of  the  most  recent  verified  balance 
sheet  and  the  date  ef  the  most  recent 
interim  balance  sheet  filed,  and  for  the 
corresponding  period  of  the  preceding 
fiscal  year,  the  bank  shall  provide 
statements  of  income  and  changes  in 
financial  position. 

(h)  Any  interim  financial  statements 
provided  in  accordance  with  the 
requirements  of  this  section  need  not  be 
verified  or  presented  in  greater  detail 
than  is  required  by  S  11.917. 


§11.912    Analysis  of  ctuingss  in  squity 
capital. 

(a)  An  analysis  of  the  change  in  each 
caption  of  equity  capital  presented  in 
the  balance  sheet  shall  be  given  in  a 
note  or  separate  statement.  This 
analysis  shall  be  presented  in  the  form 
of  a  reconciliation  of  the  beginning 
balance  to  the  ending  balance  for  each 
period  for  which  an  income  statement  is 
required  to  be  filed,  with  all  significant 
reconciling  items  described  by 
appropriate  captions.  State  separately 
the  adjustments  to  the  balance  at  the 
beginning  of  the  earliest  period 
presented  for  ftems  which  were 
retroactively  applied  to  periods  prior  to 
that  period.  With  respect  to  any 
dividends,  state  the  amount  per  share 
and  in  the  aggregate  for  each  class  of 
shares. 

(b)  The  analysis  required  by  this 
section  may  conform  generally  to 
schedule  RI-A  of  the  Consolidated 
Report  of  Income  (FFIEC  033)  and 
related  instructions  thereto,  except  to 
the  extent  revised  or  expanded  financial 
data  presentation  is  necessary  to  meet 
the  disclosure  standards  of  the 
Securities  Exchange  Act  of  1934.  as 
amended. 

§11.913    Age  of  financial  statements  at 
maMng  data  of  proxy  or  luloiwiaiiun 
stateinanL 

(a)  If  the  financial  statements  in  a 
proxy  statement  or  information 
statement  (each  of  whicfai  is  hereinafter 
referred  to  in  this  section  as  a 

'statement")  are  as  of  a  date  135  days  or 
more  prior  to  the  proposed  mailing  date 
of  the  statement  the  finatu^l 
statements  shall  be  updated  with  a 
balance  sheet  as  of  an  interim  date 
within  135  days  of  such  mailing  date  and 
with  statements  of  income  and  changes 
in  financial  position  for  the  interim 
period  between  the  end  of  the  most 
recent  fiscal  year  and  the  date  of  the 
interim  balance  sheet  provided  and  for 
the  corresponding  period  of  the 
preceding  fiscal  year.  Such  interim 
financial  statements  need  not  be 
verified  or  be  presented  in  greater  detail 
than  is  required  by  §  11.917  and  shall  be 
at  least  as  current  as  the  most  recent 
financial  statements  which  have  been 
filed  with  the  Comptroller  of  the 
Currency  on  Form  F-4. 

(b)  When  the  proposed  mailing  date  of 
a  statement  falls  between  45  and  90 
days  after  the  end  of  the  fiscal  year  and 
the  bank  meets  the  conditions 
prescribed  under  §  11.911(c),  the 
statement  need  not  include  financial 
statements  more  current  than  as  of  the 
end  of  the  third  quarter  of  the  most 
recently  completed  fiscal  year,  unless 
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the  veriried  financial  statements  for 
such  fiscal  year  are  available.  A  bank 
not  meeting  the  conditions  prescribed 
under  §  11.911(c)  shall  include  in  the 
statement  verified  financial  statements 
for  the  most  recent  fiscal  year. 

(c)  When  a  statement  is  filed  near  the 
end  of  a  fiscal  year  and  verified 
financial  statements  for  that  fiscal  year 
are  not  included,  the  statement  shall  be 
updated  with  such  verified  financial 
statements,  if  they  become  available 
prior  to  the  proposed  mailing  date  of  the 
statement. 

§  11.914    Instructions  to  incom*  statement 
requirements. 

(a)  The  statements  required  shall  be 
prepared  m  compliance  with  the 
applicable  requirements  of  this  subpart. 

(b)  If  a  period  or  periods  reported  on 
include  operations  of  a  business  prior  to 
the  date  of  acquisition,  or  for  other 
reasons  differ  from  reports  previously 
issued  for  any  period,  the  statements 
shall  be  reconciled,  as  to  total  operating 
income  and  net  income  in  the  statement 
or  in  a  note  thereto,  with  the  amounts 
previously  reported:  prov/c/ea'.  however. 
That  such  reconciliations  need  not  be 
made  (1)  if  they  have  been  made  in 
filings  with  the  Comptroller  of  the 
Currency  in  prior  years  or  (2)  the 
financial  statements  which  are  being 
retroactively  adjusted  have  not 
previously  been  made  public. 

(c)  Any  non-verified  statement  for  an 
interim  period  shall  include  a  statement 
that  all  adjustments  necessary  for  a  fair 
presentation  of  the  results  for  such 
period  have  been  included.  If  all  such 
adjustments  are  of  a  normal  recurring 
nature,  a  statement  to  that  effect  shall 
be  made;  otherwise,  information 
describing  in  appropriate  detail  the 
nature  and  amount  of  any  adjustments 
other  than  normal  recurring  adjustments 
entering  into  the  determination  of  the 
results  shovm,  shall  be  furnished.  Refer 
to  §  11.917(b)(6)  regarding  estimated 
provisions  for  expenses  which  are 
normally  determined  at  year-end. 

§11.915     Financial  statements  of 
businesses  acquired  or  to  tM  acquired. 

(a)  Financial  statements  required,  (l) 
The  financial  statements  required  by 
this  section  shall  be  for  the  business 
acquired,  or  to  be  acquired,  by  the  bank. 

(2)  Financial  statements  prepared  and 
verified  in  accordance  with  this  Subpart 
shall  be  furnished  for  the  periods 
specified  in  paragraph  (b)  of  this  section 
if: 

(i)  Consummation  of  a  business 
combination  accounted  for  as  a 
purchase  has  occurred  or  is  probable 
(for  purposes  of  this  rule,  the  term 
"purchase"  encompasses  the  purchase 


of  an  interest  in  a  business  accounted 
for  by  the  equity  method):  or 

(ii)  Consummation  of  a  business 
combination  to  be  accounted  for  as  a 
pooling  of  interests  has  occured  or  is 
probable. 

(3)  If  consummation  of  more  than  one 
transaction  has  occurred  or  is  probable, 
the  required  financial  statements  may 
be  presented  on  a  combined  basis,  if" 
appropriate. 

(4)  This  section  shall  not  apply  to  any 
business  which  was  totally  held  by  the 
bank  prior  to  consummation  of  the 
transaction. 

(b)  Periods  to  be  covered.  (1)  If 
securities  are  being  offered  to  the 
security  holders  of  the  business  to  be 
acquired,  financial  statements  for  the 
periods  specified  in  S  11911  shall  be 
furnished.  In  all  other  cases,  financial 
statements  shall  be  filed  for  the  period 
specified  in  this  paragraph  or  such 
shorter  periods  as  the  bank  has  been  in 
existence.  The  financial  statements 
covering  fiscal  years  shall  be  verified. 
The  periods  for  which  such  financial 
statements  are  to  be  filed  shall  be 
determined  using  the  conditions 
specified  in  the  definition  of  significant 
subsidiary  in  {  11.102(ii).  The 
determination  shall  be  made  by 
comparing  the  most  recent  annual 
financial  statements  of  each  business 
acquired  (or  to  be  acquired)  to  the 
bank's  most  recent  annual  consolidated 
financial  statements  filed  at  or  prior  to 
the  date  of  acquisition. 

(i)  If  none  of  the  conditions  specified 
in  S  11.102(ii)  exceed  the  associated  10 
percent  tests,  financial  statements  are 
not  required.  However,  if  the  aggregate 
impact  of  the  individually  insignificant 
businesses  acquired  since  the  date  of 
the  most  recent  verified  balance  sheet 
filed  for  the  bank  exceeds  20  percent, 
financial  statements  covering  at  least 
the  substantial  majority  of  the 
businesses  acquired,  combined  if 
appropriate,  shall  be  furnished.  Such 
financial  statements  shall  be  for  at  least 
the  most  recent  fiscal  year  and  any 
interim  periods  specified  in  S  11.911. 

(ii)  If  any  of  the  conditions  exceed  the 
associated  10  percent  tests,  but  none 
exceed  20  percent,  financial  statements 
shall  be  furnished  for  at  least  the  most 
recent  fiscal  year  and  any  interim 
periods  specified  in  §  11.911. 

(iii)  If  any  of  the  conditions  exceed  20 
percent,  but  none  exceeds  40  percent, 
financial  statements  shall  be  furnished 
for  at  least  the  two  most  recent  fiscal 
years  and  any  interim  periods  specified 
in  811.911. 

(iv)  If  any  of  the  conditions  exceeds  40 
percent,  the  full  financial  statements 
specified  in  S  11.911  shall  be  furnished. 


(2)  (i)  Notwithstanding  the 
requirements  in  paragraph  (b)(1)  of  this 
section,  separate  financial  statements  of 
the  acquired  business  need  not  be 
presented  if  the  operating  results  of  the 
acquired  business  have  been  reflected  in 
the  verified  consolidated  fmancial 
statements  of  the  bank  for  a  complete 
fiscal  year,  and  such  financial 
statements  have  already  been  filed, 
unless  the'acquired  business  is  of  such 
significance  to  the  bank  that  omission  of 
such  financial  statements  would 
materially  impair  an  investor's  ability  to 
understand  the  historical  financial 
results  of  the  bank.  For  example,  if  at 
the  date  of  acquisition,  the  acquired 
business  met  at  least  one  of  the 
conditions  in  the  definition  of  significant 
subsidiary  in  §  11.102(ii)  at  the  80 
percent  level,  the  income  statements  of 
the  acquired  business  should  be 
furnished  for  such  periods  prior  to  the 
purchase  as  may  be  necessary,  when 
added  to  the  time  after  the  purchase  for 
which  verified  income  statements  are 
filed,  to  cover  the  equivalent  of  the 
period  specified  in  {  11.911. 

(ii)  A  sepearate  verifiied  balance  sheet 
of  the  acquired  business  is  not  required 
when  the  bank's  most  recent  verified 
balance  sheet  required  by  §  11.911  is  for 
a  date  after  the  date  the  acquisition  was 
consummated. 

!11.916    Separate  statements  of 
unconaoNdatad  aultaidiartas  and  ott>ar 
parsons. 

(a)  There  shall  be  filed  such  other 
verified  financial  statements,  or  such 
summarized  financial  information,  with 
respect  to  unconsolidated  subsidiaries 
and  other  persons  as  is  material  to  a 
proper  understanding  of  the  financial 
position  and  results  of  operations  of  the 
total  enterprise.  Insofar  as  practicable. 
these  financial  statements  shall  be  as  of 
the  same  dates  or  for  the  same  periods 
as  those  of  the  bank.  For  purposes  of  a 
filing  on  Form  F-2,  if  the  fiscal  year  of 
any  unconsolidated  subsidiary  or  other 
person  ends  no  more  than  90  days 
before  the  filing  date,  or  any  time  after 
the  filing  date,  the  financial  statements 
required  by  this  section  may  be  filed  as 
an  amendment  to  the  Form  F-2  within  90 
days  after  the  end  of  such  subsidiary's 
or  other  person's  fiscal  year.  For 
purposes  of  this  section  and  J  11.917, 
"other  persons"  includes  50  percent 
owned  persons  and  unconsolidated 
persons  in  which  Ae  bank  takes  up 
equity  in  undistributed  earnings. 

(b)  Where  finacial  statements  of  two 
or  more  unconsolidated  subsidiaries  are 
required  under  parayaph  (a),  combined 
or  consolidated  statements  of  such 
subsidiaries  may  be  filed  subject  to 


Fadand  Register  /  Vol.  49.  No.  165  /  Friday,  September  21.  1984  /  Proposed  Rules 


principles  of  incluaion  and  exclusion 
wkich  clearly  exhibit  the  Hnancial 
position,  changes  in  financial  position 
and  results  of  operation  of  the  combined 
or  consolidated  group.  Similarly,  where 
financial  statements  of  two  or  more 
other  persons  are  required  under 
paragraph  (a)  of  this  section,  combined 
or  consolidated  statements  of  such  other 
persons  may  be  filed  subject  to  the  same 
principles  of  inclusion  or  exclusion 
referred  to  above. 

§11.917    Intarfm  financiai  statements. 

(a)  Condensed  statements.  Interim 
financial  statements  shall  follow  the 
c;eneral  form  and  content  of  presentation 
prescribed  by  the  other  sections  of  this 
subpart  with  the  following  exceptions: 

(1)  Interim  financial  statements 
required  by  this  subpart  need  only  be 
provided  for  the  bank  and  its 
consolidated  subsidiaries  and  need  not 
be  verified.  Separate  statements  of  other 
entities  which  may  otherwise  be 
required  by  this  subpart  may  be  omitted. 

(2)  Summarized  income  statement 
information  shall  be  given  separately  for 
each  unconsolidated  subsidiary  and 
other  person  for  which  separate 
fmancial  statements  would  otherwise  be 
required  for  annual  periods. 

(3)  Interim  balance  sheets  shall 
include  only  major  captions  (i.e., 
numbered  captions)  prescribed  by 
§  11.931.  Where  any  major  balance 
sheet  capbon  is  less  than  10  percent  of 
total  assets,  and  the  amount  in  the 
caption  has  not  increased  or  decreased 
by  more  than  25  percent  since  the  end  of 
the  preceding  fiscal  year,  the  caption 
may  be  combined  with  others. 

(4)  Interim  statements  of  income  shall 
mclude  only  major  captions  prescribed 
by  (  11^32.  When  any  major  income 
statement  caption  is  less  than  15  percent 
of  average  net  income  for  the  most 
recent  three  fiscal  years  and  the  amount 
in  the  caption  has  not  increased  or 
decreased  by  more  than  20  percent  as 
compared  to  the  corresponding  interim 
period  of  the  preceding  fiscal  year,  the 
caption  may  be  combined  with  others. 
In  calculating  average  net  income,  loss 
years  should  be  excluded.  If  losses  were 
incurred  in  each  of  the  most  recent  three 
years,  the  average  loss  shall  be  used  for 
purposes  of  this  test. 

(5)  The  statement  of  changes  in 
financial  position  may  be  abbreviated, 
starting  with  a  single  figure  for  funds 
provided  by  operations  and  showing 
other  changes  individually  only  when 
they  exceed  10  percent  of  the  average  of 
funds  provided  by  operations  for  the 
most  recent  three  years. 

(6)  Notwithstanding  the  tests  in 
paragraphs  (a)  (3).  (4)  and  (5)  of  this 
section  for  combining  Items  %  11.922 


applies,  and  de  minimis  amounts 
therefore  need  not  be  shown  separately. 

[7]  The  interim  financial  information 
shall  include  disclosure  either  on  the 
face  of  the  fmancial  statements  or  in 
accompanying  footnotes  suffif;ient  to 
make  the  interim  information  presented 
not  misleading.  Banks  may  presume  that 
users  of  the  interim  financial 
information  have  read  or  have  access  to 
the  verified  financial  statements  for  the 
preceding  fiscal  year  and  that  the 
adequacy  of  additional  disclosure 
needed  for  a  fair  presentation,  except  in 
regard  to  material  contingencies,  may  be 
determined  in  that  context.  Accordingly, 
footnote  disclosure  which  would 
substantially  duplicate  the  disclosure 
contained  in  tfie  most  recent  annual 
report  to  security  holders  or  latest 
verified  financial  statements  (such  as  a 
statement  of  significant  accounting 
policies  and  practices),  details  of 
accounts  which  have  not  changed 
significantly  in  amount  or  composition 
since  the  end  of  the  most  recently 
completed  fiscal  year,  and  detailed 
disclosures  prescribed  by  §  11.928  may 
be  omitted.  However,  disclosure  shall  be 
provided  of  events  occurring  subsequent 
to  the  end  of  the  most  recent  fiscal  year 
which  have  a  material  impact  on  the 
bank.  Di.sclosures  should  encoi.ipass.  for 
example,  signficant  changes  since  the 
end  of  the  most  recently  completed 
fiscal  year  in  Buch  items  as  accounting 
principles  and  practices;  estimates 
inherent  in  the  preparation  of  financial 
statements;  status  of  long-term 
contracts;  capitalization  including 
significant  new  indebtedness  or 
modification  of  existing  financing 
arrangements;  and  the  reporting  entity 
resulting  from  business  combinations  or 
dispositions.  Notwithstanding  the 
above,  where  material  contingencies 
exist,  disclosure  of  such  matters  shall  be 
provided,  even  if  a  signficant  change 
since  year  end  has  not  occurred. 

(8)  Detailed  schedules  otherwise 
required  by  this  Subpart  may  be  omitted 
for  purposes  of  preparing  interim 
financial  statements. 

(b)  Other  instructions  as  to  content. 
The  following  additional  instructions 
shall  be  applicable  for  purposes  of 
preparing  mterim  financial  statements: 

(1)  If  appropriate,  the  income 
statement  shall  show  earnings  per  share 
and  dividends  per  share  applicable  to 
common  stock.  The  basis  of  the  earnings 
per  share  computation  shall  be  stated 
together  with  the  number  of  shares  used 
in  the  computation.  The  bank  shall  file. 
as  an  exhibit,  a  statement  setting  forth 
in  reasonable  detail  the  computation  of 
per  share  earnings,  unless  the 
computation  is  otherwise  clearly  set 
forth  in  the  report. 


(2)  If,  during  the  most  recent  intrim 
period  presented,  the  bank  or  any  of  its 
consolidated  subsidiaries  entered  into  a 
business  combination  treated  for 
accounting  purposes  as  a  pooling  of 
interests,  the  interim  financial 
statements  for  both  the  current  year  and 
the  preceding  year  shall  reflect  the 
combined  results  of  the  pooled 
businesses.  Supplemental  disclosure  of 
(he  separate  results  of  the  combined 
entities  for  periods  prior  to  the 
combination  shall  be  given,  with 
appropriate  comments  or  comparisons 
between  the  separate  and  consolidated 
results. 

(3)  If  a  material  business  combination 
accounted  for  as  a  purrhasf  d  has 
occurred  during  the  current  fiscal  year, 
pro  forma  disclosure  shall  be  made  of 
the  results  of  operations  for  the  current 
year  up  to  the  date  of  the  most  recent 
interim  balance  sheet  provided  (and  for 
the  correspohdmg  period  in  the 
preceding  year)  as  though  the  companies 
had  combined  at  the  beginning  of  that 
period.  This  pro  forma  information  shall 
at  a  minimum  show: 

(i)  Total  operating  income: 
(ii)  Income  bffore  securities  gains 
(losses),  extrnordinary  items  and  the 
cumulative  effect  of  accounting  changes; 
and 

(iii)  Net  income. 
In  addition,  the  per  share  amounts  shall 
be  shown  for  paragraphs  (b)(3)  (ii)  and 
(iii)  above. 

(4)  In  addition  to  meeting  the  reporting 
requirements  specified  by  existing 
standards  for  accounting  changes,  the 
bank  shall  state  the  date  of  any  material 
accounting  change  and  the  reasons  for 
making  it.  In  addition,  for  filings  on 
Form  F-4,  a  letter  from  the  persons  who 
make  a  verification  of  the  bank's 
financial  statements  shall  be  filed  as  an 
exhibit  to  the  first  Form  F-4  filed 
subsequent  to  the  date  of  an  accounting 
change,  indicating  whether  or  not  the 
change  is  to  an  alternative  principle 
which  in  their  judgment  is  preferable 
under  the  circumstances;  except  that  no 
such  letter  need  be  filed  when  the 
change  is  made  in  response  to  a 
standard  adopted  by  the  Financial 
Accounting  Standards  Board  which 
requires  such  change. 

(5)  Any  material  retroactive  prior 
period  adjustment  made  during  any 
period  covered  by  the  interim  financial 
statements  shall  be  disclosed,  together 
with  its  effect  upon  net  income — total 
and  per  share — and  upon  the  balance  of 
undivided  profits  for  any  prior  period 
included.  If  results  of  operations  for  any 
period  presented  have  been  adjusted 
retroactively  by  such  an  item 
subsequent  to  the  initial  reporting  of 
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such  period,  similar  disclosure  of  the 
effect  of  the  change  shall  be  made. 

(6)  The  interim  financial  statements 
furnished  shall  reflect  all  adjustments 
which  are.  in  the  opinion  of 
management,  necessary  to  a  fair 
statement  of  the  results  for  the  interim 
periods  presented.  A  statement  to  that 
effect  shall  be  included.  Such 
adjustments  shall  include,  for  example, 
appropriate  estimated  provisions  for 
bonus  and  profit  shoring  arrangements 
normally  determined  or  settled  at  year- 
end.  Furnish  any  material  information 
necessary  to  make  the  information 
called  for  not  misleading,  such  as  a 
statement  that  the  results  for  interim 
periods  are  not  necessarily  indicative  of 
results  to  be  expected  for  the  year. 

(c)  Periods  to  be  covered  The  periods 
for  which  interim  financial  statements 
are  to  provided  in  filings  other  than  on 
Form  F-4  are  prescribed  in  §§  11.911 
and  11.913.  In  filings  on  Form  F-4. 
financ  al  statements  shall  be  provided 
as  set  'orth  below. 

(1)  hn  interim  balance  sheet  as  of  the 
end  of  the  most  recent  fiscal  quarter  and 
a  balance  sheet  as  of  the  end  of  the 
preceding  fiscal  year  shall  be  provided. 
The  balance  sheet  as  of  the  end  of  the 
precedmg  fiscal  year  may  be  condensed 
to  the  same  degree  as  the  mterim 
balance  sheet  provided.  An  mterim 
balance  sheet  as  of  the  end  of  the 
corresponding  fiscal  quarter  of  the 
preceding  fiscal  year  need  not  be 
provided  unless  necessary  for  an 
understanding  of  the  impact  of  seasonal 
fluctuations  on  the  bank's  financial 
condition. 

[2]  Interim  statements  of  income  shall 
be  provided  for  the  most  recent  fiscal 
quarter,  for  the  period  between  the  end 
of  the  preceding  fiscal  year  and  the  end 
of  the  most  recent  fiscal  quarter,  and  for 
the  corresponding  periods  of  the 
preceding  fiscal  year.  Such  statements 
may  also  be  presented  for  the 
cumuJative  twelve  month  period  ended 
during  the  most  recent  fiscal  quarter  and 
for  the  corresponding  preceding  period. 

(3)  Interim  statements  of  changes  in 
financial  position  shall  be  provided  for 
the  period  between  the  end  of  the 
preceding  fiscal  year  and  the  end  of  the 
most  recent  fiscal  quarter,  and  for  the 
corresponding  period  of  the  preceding 
fiscal  year.  Such  statements  may  also  be 
presented  for  the  cumulative  twelve 
month  period  ending  during  the  most 
recent  fiscal  quarter  and  for  the 
corresponding  preceding  period. 

(d)  Review  by  independent  public 
jccountant.  The  interim  financial 
information  included  in  filings  with  the 
Comptroller  of  the  Currency  need  not  be 
reviewed  by  an  independent  public 
accountant  prior  to  filing.  If,  however,  a 


review  of  the  data  is  made  in 
accordance  with  the  established 
professional  standards  and  procedures 
for  such  a  review,  the  bank  may  state 
that  the  independent  accountant  has 
performed  such  a  review.  If  such  a 
statement  is  made,  the  report  of  the 
independent  accountant  on  such  review 
shall  accompany  the  interim  financial 
information. 

(e)  Filing  of  other  interim  financial 
information  in  certain  cases.  The 
Comptroller  of  the  Currency  may,  upon 
the  informal  written  request  of  the  bank, 
and  where  consistent  with  the 
protection  of  investors,  permit  the 
omission  of  any  of  the  interim  financial 
information  herein  required  or  the  filing 
m  substitution  therefor  of  appropriate 
information  of  comparable  character. 
The  Comptroller  of  the  Currency  may 
also  require  the  filing  of  other 
information  in  addition  to,  or  in 
substitution  for,  the  interim  information 
herein  required  in  any  case  where  such 
information  is  necessary  or  appropriate 
for  an  adequate  presentation  of  the 
financial  condition  of  any  person  for 
which  interim  financial  information  is 
required,  or  whose  financial  information 
is  otherwise  necessary  for  the  protection 
of  investors. 

§11.918    Filing  of  other  statements  In 
certain  I 


The  Comptroller  of  the  Currency  may, 
upon  the  request  of  the  bank,  and  where 
consistent  with  the  protection  of 
investors,  permit  the  omission  of  one  or 
more  of  the  statements  herein  required 
or  the  filing  in  substitution  therefor  of 
appropriate  statements  of  comparable 
character.  The  Comptroller  of  the 
Currency  may  also  require  the  filing  of 
other  statements  in  addition  to,  or  in 
substitution  for.  the  statements  herein 
required  in  any  case  where  such 
statements  are  necessary  or  appropriate 
for  an  adequate  presentation  of  the 
financial  condition  of  any  person  whose 
financial  statements  are  required,  or 
whose  statements  are  otherwise 
necessary  for  the  protection  of  investors. 

§  f1.9l9    Schedulee  to  t>e  filed. 

(a)  The  following  schedules  shall  be 
filed  with  each  balance  sheet  filed 
pursuant  to  this  Subpart:  Schedule  I- 
Securities.  Schedule  U-Loans  and  Lease 
Financing  Receivables;  and  Schedule  Ill- 
Commitments  and  Contingencies. 

(b)  The  following  schedules  shall  be 
filed  with  each  statement  of  income  filed 
pursuant  to  this  subpart:  Schedule  IV- 
Investments  in.  Income  from  Dividends, 
and  Equity  in  Earnings  or  Losses  of 
Related  Parties;  and  Schedule  V-Charge- 
Offs  and  Recoveries  and  Changes  in 


Allowance  for  Poesible  Loan  and  Lease 

Losses. 

(c)  Refer  to  S  11.933  tor  reqniremenU 
as  to  the  format  and  content  of  the 
schedules  specified  by  5  11.919  (a)  and 
(b). 

(d)  If  the  information  required  in  sny 
schedule  (including  the  notes  thereto) 
can  be  shown  in  the  related  financial 
statement  or  in  a  note  thereto  without 
making  such  statement  unclear  or 
confusing,  that  procedure  may  be 
followed  and  the  schedule  omitted. 

(e)  The  schedules  shall  be  examined 
by  the  independent  public  accountant  if 
the  related  financial  statements  are  so 
examined. 

Rules  of  General  Application 

§11.920    l»rlnc  Iplss  of  flwawdal  reportlnQ. 

(a)  Financial  statements  prepared  in 
accordance  with  the  requirements  of 
this  Subpart  and  filed  with  the 
Comptroller  of  the  Currency  shall 
conform  to  generally  accepted 
accounting  principles  and  practices 
applicable  to  banks,  except  as  provided 
in  (d)  below. 

(b)  Financial  statements  shall  be 
prepared  on  the  basis  of  accrual 
accounting  whereby  all  revenues  and 
expenses  shall  be  recognized  during  the 
period  earned  or  incurred,  regardless  of 
the  time  received  or  paid.  Statements 
with  respect  to  the  first  fiscal  year  that  a 
bank  reports  on  the  accrual  basis  shall 
indicate  clearly,  by  footnote  or 
otherwise,  the  beginning-of-year 
adjustments  that  were  necessary  and 
their  effect  on  prior  financial  statements 
filed  under  this  part 

(c)  The  term  "financial  statements,"  as 
used  in  this  Subpart  includes  all 
required  notes  to  financial  statements 
and  all  required  schedules. 

(dj  The  Comptroller  of  the  Currency 
may  from  time  to  time  issue  releases  on 
accounting  principles  and  practices  to 
be  used  with  respect  to  specific  areas. 

§  1 1 .921    RequlrenMnts  a«  to  form. 

(a)  Except  as  otherwise  provided  on 
the  applicable  form,  financial 
statements  shall  be  prepared  in 
accordance  with  the  requirements  of 
Subpart  I  of  this  part 

(b)  All  money  amounts  required  to  be 
shown  in  financial  statements  may  be 
expressed  in  whole  dollars  or  thousands 
of  dollars.  If  shown  in  thousands,  an 
indication  to  that  effect  shall  be  inserted 
immediately  beneath  the  caption  of  the 
statement  or  schedule,  or  at  the  top  of 
each  money  column. 

(c)  Negative  amounts  shall  be  shown 
in  ■  manner  which  clearly  distinguishes 
the  negative  attribute.  When 
detenniniog  methods  ol  display. 
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consideration  should  be  given  to  the 
limitations  of  the  reproduction  and 
microfilming  processes. 

9  11 .922    Itains  not  material 

If  the  amount  that  would  otherwise  be 
required  to  be  shown  with  respect  to 
any  item  is  not  material,  it  need  not  be 
separately  set  forth.  The  combination  of 
insignificant  amounts  is  permitted. 

§  1 1 .923    Inapplicable  capttona  and 
omission  of  unrequired  or  Inappiicable 
financial  statements. 

No  caption  need  be  shown  in  any 
financial  statement  required  by  the  rules 
set  forth  in  this  subpart  as  to  which  the 
items  and  conditions  are  not  present. 
Financial  statements  not  required  or 
inapplicable  because  the  required 
matter  is  not  present  need  not  be  filed, 
but  the  statements  omitted  and  the 
reasons  for  their  omission  shall  be 
indicated. 

S  11.924    Additional  information. 

In  addition  to  the  information  required 
with  respect  to  any  financial  statement, 
further  information  shall  be  furnished  as 
is  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not 
misleading. 

§11.925    Reacquired  evidences  of 
indebtedness. 

Reacquired  evidences  of  indebtedness 
shall  be  deducted  from  the  appropriate 
liability  caption. 

9  1 1 .926    Foreign  activities. 

(a)  General  requirement.  Separate 
disclosure  concerning  foreign  activities 
shall  be  made  for  each  period  in  which 
either  (1)  assets,  (2)  revenue,  (3)  income 
(loss)  before  income  tax  expense,  or  (4) 
net  income  (loss),  each  as  associated 
with  foreign  activities,  exceeded  ten 
percent  of  the  corresponding  amount  in 
the  related  financial  statements. 

(b)  Disclosures.  (1)  Disclose  total 
identifiable  assets  (net  of  valuation 
allowances)  associated  with  foreign 
activities. 

(2)  For  each  period  for  which  an 
income  statement  is  filed,  state  the 
amount  of  revenue,  income  (loss)  before 
taxes,  and  net  income  (loss)  associated 
with  foreign  activities.  Disclose 
significant  estimates  and  assumptions 
(including  those  related  to  the  cost  of 
capital)  used  in  allocating  revenue  and 
expenses  to  foreign  activities;  describe 
the  nature  and  effects  of  any  changes  in 
such  estimates  and  assumptions  which 
have  a  significant  impact  on  interperiod 
comparability. 

(3)  The  information  in  paragraph  (b) 
(1)  and  (2)  of  this  section  shall  be 
presented  separately  for  each  significant 


geographic  area  and  in  the  aggregate  for 
all  other  geographic  areas  not  deemed 
significant. 

(c)  Definitions.  (1)  "Foreign 
activities"  include  loans  and  other 
revenue  producing  assests  and 
transactions  in  which  the  debtor  or 
customer,  whether  an  affiliated  or 
unaffiliated  person,  is  domiciled  outside 
the  United  States. 

(2)  The  term  "revenue"  includes  the 
total  of  the  amounts  reported  in  items 
(1),  (6)  and  (7)  of  511.932. 

(3)  A  "significant  geographic  area"  is 
one  in  which  assets  or  revenue  or 
income  before  income  tax  or  net  income 
exceed  10  percent  of  the  comparable 
amount  as  reported  in  the  related 
financial  statements. 

§  1 1.927    Leased  assets  and  lease 
commitments. 

The  financial  statement  requirements 
in  Statement  of  Financial  Accounting 
Standards  No.  13,  "Accounting  for 
Leases."  shall  be  applied  in  financial 
statements  filed  for  fiscal  years  ended 
after  December  24,  1978  with  regard  to 
all  leases  except  for  companies  where  a 
problem,  as  defined,  exists.  The  problem 
and  its  potential  impact  should  be 
disclosed  in  the  footnotes  to  the 
financial  statements.  For  purposes  of 
this  section,"problem"  is  defined  as: 
That  situation  where  capitalization  of 
capital  leases,  as  defined  in  Statement 
of  Financial  Accounting  Standards  No. 
13,  would  result  in  the  violation  or 
probable  future  violation,  expected  to 
occur  prior  to  fiscal  years  beginning 
after  December  31, 1980,  of  a  restrictive 
clause  in  an  existing  loan  indenture  or 
other  agreement. 

9  1 1.928    General  notes  to  financial 
statentents. 

If  applicable  to  the  bank  for  which  the 
financial  statements  are  filed,  disclosure 
specified  in  the  following  paragraphs 
shall  be  set  forth  in  the  appropriate 
statement  or  in  appropriately  captioned 
notes.  The  information  shall  be  provided 
for  each  statement  required  to  be  filed, 
except  that  the  information  required  by 
paragraphs  (b).  (c),  (d),  (e),  (f)  and  (h)  of 
this  section  shall  be  provided  as  of  the 
date  of  the  most  recent  fiscal  year-end 
balance  sheet  being  filed  and  for 
paragraph  (g)  as  specified  therein.  When 
specific  statements  are  presented 
separately,  the  pertinent  note  shall 
accompany  such  statements  unless 
cross-referencing  is  appropriate. 

(a)  Principles  of  consolidation  or 
combination.  With  regard  to 
consolidated  or  combined  financial 
statements,  refer  to  S  11. 929  for 
requirements  for  supplemental 


information  in  notes  to  the  financial 
statements. 

(b)  Assets  subject  to  lien.  The 
amounts  of  assets  mortgaged,  pledged, 
or  otherwise  subject  to  a  lien  or  security 
interest  shall  be  designated  and  the 
obligation  secured  thereby,  if  any,  shall 
be  identified  briefly. 

(c)  Restrictions  which  limit  the 
payment  of  dividends  by  the  bank.  (1) 
Describe  the  most  significant 
restrictions,  other  than  as  reported 
under  paragraph  (k)  of  this  section,  on 
the  payment  of  dividends  by  the  bank, 
indicating  their  sources,  their  pertinent 
provisions,  and  the  amount  of  surplus 
and/or  undivided  profits  or  net  income 
restricted  or  free  or  restrictions. 

(2)  Disclose  the  amount  of 
consolidated  retained  earnings  which 
represents  undistributed  earnings  of  50 
percent  of  less  owned  persons 
accounted  for  by  the  equity  method. 

(d)  Commitment?  and  contigent 
liabilities.  Provide  a  brief  statement  as 
to  contingent  liabilities  not  reflected  in 
the  balance  sheet. 

(e)  Defaults.  The  facts  and  amounts 
concerning  any  default  in  principal, 
interest,  sinking  fund,  or  redemption 
provisions  with  respect  to  any  issue  or 
securities  or  credit  agreements,  or  any 
breach  of  covenant  of  a  related 
indenture  or  agreement,  which  default  or 
breach  existed  at  the  date  of  the  most 
recent  balance  sheet  being  filed  and 
which  has  not  been  subsequently  cured, 
shall  be  stated  in  the  notes  to  the 
financial  statements.  If  a  default  or 
breach  exists,  but  acceleration  of  the 
obligation  has  been  waived  for  a  stated 
period  of  time  beyond  the  date  of  the 
most  recent  balance  sheet  being  filed, 
state  the  amount  of  the  obligation  and 
the  period  of  the  waiver. 

(f)  Significant  changes  in  bonds, 
mortgages,  and  similar  debt.  Any 
significant  changes  in  the  authorized  or 
issued  amounts  of  bonds,  mortgages, 
and  similar  debt  since  the  date  of  the 
latest  balance  sheet  being  filed  shall  be 
stated. 

(g)  Warrants  or  rights  outstanding. 
Information  with  respect  to  warrants  or 
rights  outstanding  at  the  date  of  the 
related  balance  sheet  shall  be  set  forth 
as  follows: 

(1)  Title  of  issue  of  securities  called 
for  by  warrants  or  rights  outstanding; 

(2)  Aggregate  amount  of  securities 
called  for  by  warrants  or  rights 
outstanding; 

(3)  Date  from  which  warrants  or  rights 
or  exercisable  and  expiration  date; 

(4)  Price  at  which  warrant  or  right  is 
exercisable. 

(h)  Income  tax  expense.  (1)  Disclosure 
shall  be  made,  in  the  income  statement 
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or  a  note  thereto,  of  (i)  the  components    " 
of  income  (losaj-before  income  tax 
expense  [benefit)  as  either  domestic  or 
foreign  and  (ii)  the  coinponenls  of 
income  tax  expense,  including  (A)  taxes 
currently  payable  and  (B)  the  net  tax 
effects,  as  applicable,  of  timing 
differences  (indicate  separately  the 
amount  of  the  estimated  tax  effect  of 
each  of  the  various  tj^jes  of  timing 
differences  where  the  amount  of  each 
such  tax  effect  exceeds  5  percf  nt  of  the 
amount  computed  by  multipljing  the 
income  before  tax  by  the  applicable 
statutory  Federal  income  tax  rates;  other 
differences  may  be  combined). 

Note. — Amounts  applicable  to  Unirnd 
Stales  Federal  income  faxes,  to  foreign 
income  taj  es.  and  to  other  income  taxes  shall 
be  stated  separately  for  each  major 
componen'  Amounts  applicable  to  foreijjn 
income  (loss)  and  amounts  applicable  to 
foreign  and  otber  income  taxes  whicii  are 
less  titan 5  percent  of  the  total  of  mcome 
before  taxes  or  the  component  of  tax 
expense,  respectively,  need  not  be  separately 
disclosed.  For  purptoses  of  this  rule,  foreign 
income  (loss)  is  defined  as  income  (loss) 
generated  from  a  bank's  foreign  operations. 
i.e..  operations  that  are  located  outside  tbe 
United  ^tates. 

(2)  Provide  a  reconciliation  between 
the  amount  of  reported  total  income  tax 
expense  and  the  amount  computed  by 
multiplying  the  income  before  tax  by  tlie 
applicable  statutory  Federal  income  tax 
rate,  showing  the  estimated  dollar 
amount  of  each  of  the  underlying  causes 
of  the  difference.  If  no  individual 
reconciling  item  amounts  to  more  than  5 
percent  of  the  amount  computed  by 
multiplying  the  income  before  tax  by  the 
applicable  statutory  Federal  income  tax 
rate  and  the  total  difference  to  be 
reconciied  is  less  than  5  percent  of  the 
computed  amount,  no  reconciliation 
need  be  provided,  unless  it  would  be 
significant  in  appraising  the  trend  of 
earnings.  Reconciling  items  that  are 
individually  less  than  5  percent  of  the 
computed  amount  may  be  aggregated  in 
the  reconciliation.  The  reconciliation 
may  be  presented  in  percentages  rather 
than  in  dollar  amounts. 

(i)  Interest  Cost.  Disclosure  shall  be 
provided  for  each  period  for  which  an 
income  statement  is  presented  of  the 
amount  of  interest  cost  incurred  and  the 
respective  amounts  expensed  or 
capitalized. 

[j)  Materia!  related  party  transactions 
which  affect  the  financial  statements. 
(1)  The  financial  statements  filed  shall 
disclose  transactions  with,  investments 
in.  and  balances  due  to  or  from  related 
parties  that  are  materials,  individually 
or  in  the  aggregate.  This  disclosure 
should  include  th«  following: 

[[}  The  nature  of  the  relationship(s). 


(ii)  A  description  of  the  transactions 
(summarized  when  appropriate)  for  the 
periods  for  which  an  income  statement 
is  presented,  including  amounts,  if  any. 
and  such  other  information  as  is  deemed 
necessary  to  an  understanding  of  the 
effects  on  the  financial  statements. 

(iii)  The  dollar  volume  of  transactions 
and  the  effects  of  any  change  in  the 
method  of  establishing  terms  from  that 
used  in  the  preceding  period. 

(iv)  Amounts  due  to  or  from  related 
parties  and.  if  not  other\%nse  apparent 
the  terms  and  manner  of  settlements. 

(v)  Amount  of  investments  in  related 
parties. 

(2)  In  cases  where  separate  financial 
statements  are  presented  for  the  bank, 
certain  investees,  or  subsidiaries, 
separate  disclosure  shall  be  made  in 
such  statements  of  the  amounts  in  the 
related  consolidated  financial 
statements  which  are  (i)  eliminated  and 
(li)  not  eliminated.  Also,  any 
intercompany  profits  or  losses  resulting 
from  transactions  with  related  parties 
and  not  eliminated  and  the  effects 
thereof  shall  be  disclosed. 

(3)  Disclosure  should  be  made  on  the 
face  of  the  balance  sheet,  income 
statement,  or  (if  applicable)  statement  of 
changes  in  financial  position  for  any 
material  related-party  receivable  or 
payable:  revenue,  expense,  gain  or  loss: 
or  cash  flows,  respectively.  Relevant 
details  regarding  these  amounts  shotdd 
be  provided  in  the  notes. 

(k)  Preferred  shares.  (1)  Aggregate 
preferences  on  involuntary  liquidation, 
if  other  than  par  or  stated  value,  shall  be 
shown  parenthetically  in  the  equity 
section  of  the  balance  sheet 

(2)  Disclosure  shall  be  made  of  any 
restriction  upon  retained  earnings  that 
arises  from  the  fact  that  upon 
involuntary  liquidation  the  aggregate 
preferences  of  the  preferred  shares 
exceeds  the  par  or  stated  value  of  such 
shares. 

§11.929    Prlnctpln  of  oonsoNdation  or 
comtitnation. 

(a)  Consolidated  statements  generally 
present  more  meaningful  information  to 
the  investor  than  unconsolidated 
statements.  Except  where  good  reason 
exists,  consolidated  statements  of  tbe 
bank  and  its  majority-owned  significant 
subsidiaries  should  be  filed. 

(b)  Every  majority-owned  bank- 
premises  subsidiary  and  every  majority- 
owned  subsidiary  operating  under  the 
provisions  of  section  25  or  section  25(a) 
of  the  Federal  Reserve  Act  ("Agreement 
Corporations"  and  "Edge  Act 
Corporations")  shall  be  consolidated 
with  that  of  the  reporting  bank 
irrespective  of  whether  such  subsidiary 
is  a  significant  subsidiary. 


(c)  If  the  financial  statements  of  a 
subsidiary  are  at  of  a  date  or  for  periods 
different  from  thoae  of  the  bank,  such 
statements  may  be  used  as  tbe  basis  for 
consolidation  of  the  subsidiary  only  if 
the  date  of  such  statements  is  not  more 
than  93  days  frvm  the  date  ai  the  dose 
of  the  close  of  the  bank's  fiscal  year  the 
closing  date  of  the  subsidiary  is 
specified;  the  necessity  for  the  use  of 
different  dosing  dates  is  explained 
briefly:  and  any  changes  in  the 
respective  fiscal  periods  of  the  bank  and 
the  subsidiary  made  during  {he  period  of 
report  are  indicated  dearly. 

(d)  A  brief  description  of  the 
principles  followed  in  consobdating  or 
combining  the  separate  financial 
statements,  induding  the  prinoples 
followed  in  determining  the  indusion  or 
exclusion  of  (1)  subsidiaries  and  (2) 
companies  in  consolidated  or  combiied 
finanual  statements,  shaU  be  stated  in 
the  notes  to  the  respective  financial 
statements. 

(e)  For  each  consolidated  finandal 
statement  and  for  each  combined 
financial  statement  if  there  has  been  a 
change  in  the  persons  included  or 
excluded  in  the  corresponding  statement 
for  the  preceding  fiscal  period  filed  with 
the  Comptroller  of  the  Corrency  and 
such  change  has  a  material  effect  on  the 
financial  statements,  the  persons 
included  and  the  persons  exduded  shall 
be  disclosed.  If,  during  the  periods  of  the 
report  there  have  been  any  dianges  in 
the  respective  fiscal  periods  of  the 
persons  included,  and  sudi  changes 
have  a  material  effect  on  the  financial 
statemenvs,  the  changes  ai>d  their 
manner  of  treatment  shall  be  cieariy 
indicated. 

(f)  In  general,  there  shall  be 
eliminated  intercompany  items  and 
transactions  between  persons  included 
in  the  (t)  consolidated  finandal 
statements  being  filed  and,  as 
appropriate,  (2)  unrealized 
intercompany  profits  and  losses  on 
transactions  between  persons  for  which 
finandal  statements  are  being  filed  and 
persons  the  investment  in  which  is 
presented  in  such  statements  by  the 
equity  method.  If  such  eliminations  are 
not  made,  a  statement  of  the  reasons 
and  methods  of  treatment  shall  be  made. 

(g)  Material  related  party  transactions 
which  affect  the  finandal  statements.  (1) 
The  finandal  statements  filed  shall 
disclose  transactions  with,  investments 
m,  and  balances  due  to  or  from  related 
parties  that  are  material,  individually  or 
in  the  aggregate.  TTiis  disclosure  shouH 
include  the  following:  (i)  The  nature  of 
the  relationship(s):  (ii)  a  description  of 
the  transactions  (summarized  when 
appropriate)  for  the  periods  for  which  an 
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income  statement  is  presented,  including 
amounts,  if  any,  and  such  other 
information  as  is  deemed  necessary  to 
an  understanding  of  the  effects  on  the 
fmancial  statements;  (iii)  the  dollar 
volume  of  transactions  and  the  effects  of 
any  change  in  the  method  of 
establishing  terms  from  that  used  in  the 
preceding  period;  (iv)  amounts  due  to  or 
from  related  parties  and.  if  not 
otherwise  apparent,  the  terms  and 
manner  of  settlements;  and  (v)  amounts 
of  investments  in  related  parties. 

(2)  Disclosure  should  be  made  on  the 
face  of  the  balance  sheet,  income 
statement,  or  statement  of  changes  in 
financial  position,  for  any  material 
related-party  receivable  or  payable: 
revenue,  expense,  gain  or  loss:  or  cash 
flows,  respectively.  Relevant  details 
regarding  these  amounts  should  be 
provided  in  the  notes. 

(3)  With  respect  to  the  classification 
of  current  amounts  due  from  or  to 
related  parties,  consideration  should  be 
given  to  the  intent  and  the  financial 
position  of  such  related  parties  in 
determining  whether  such  amounts 
should  be  classified  as  current  or  long 
term. 

Financial  Statement  Formats 

§  1 1.930    General  instructions. 

The  formats  in  §§11.931  and  11.932 
are  intended  to  serve  as  guides  for  the 
preparation  of  the  balance  sheet  and 
statement  of  income  in  accordance  with 
the  requirements  of  this  Subpart.  The 
formats  for  the  statement  of  changes  in 
financial  position  and  (if  applicable)  the 
separate  statement  of  changes  in  equity 
capital  are  not  set  forth  herein.  The 
formats  are  recommended 
presentations,  but  financial  statements 
may  be  filed  in  such  form  and  order  as 
will  best  indicate  their  significance  and 
character.  Banks  have  the  option  of 
conforming  their  financial  statement 
formats  to  the  provisions  of  Article  9  of 
Regulation  S-X  of  the  Securities  and 
Exchange  Commission  (17  CFR  210.9)  in 
lieu  of  the  format  set  forth  herein.  For 
detailed  instructions  as  to  the  required 
content  of  general  notes  to  the  financial 
statements,  refer  to  §  11.928. 

§  11 .93 1     Balance  sheet 

The  balance  sheet  shall  be  prepared 
in  accordance  with  the  instructions  for 
the  preparation  of  the  Consolidated 
Report  of  Condition  (FFIEC  031.  032,  033. 
or  084  as  applicable)  ("Call  Report") 
except  to  the  extent  revised  or 
expanded  financial  data  presentation  is 
necessary  to  meet  the  disclosure 
standards  of  the  Securities  Exchange 
Act  of  1934,  as  amended. 


Note. — See  §11  920  for  gnnerai 
requirements  of  financial  reporting. 

The  following  captions  and  added 
supplemental  instructions  shall  be  observed 
in  the  preparation  of  the  balance  sheet 
required  under  this  subpart. 

Assets  I 

1.  Cash  and  balances  due  from  depository 
uistitulions. 

(a)  State  separately  (1)  interest-bearing 
balances  in  other  banks  and  (2)  noninterest- 
bearing  balances  and  cash. 

(b)  Any  withdrawal  and  usage  restrictions 
(including  requirements  of  the  Federal 
Reserve  to  maintain  certain  average  reserve 
balances)  or  compensating  balance 
requirements  should  be  disclosed. 

2.  Securities  (a)  Include  securities  held  for 
investment  only  Disclose  the  agxregate  book 
val  je  of  investment  securities:  show  on  the 
balance  sheet  the  aggregate  market  value  at 
the  balance  sheet  date.  The  aggregate 
amounts  should  include  securities  pledged, 
loaned  or  sold  under  repurchase  agreements 
and  similar  arrangements;  borrowed 
securities  and  securities  purchased  under 
resale  agreements  or  similar  arrangements 
should  be  excluded. 

(b)  Disclose  in  a  note  the  carrying  value 
and  market  value  of  securites  of  (1)  the  U.S. 
Treasury  and  other  U.S.  Government 
agencies  and  corporations;  (2)  states  of  the 
U.S.  and  political  subdivisions;  and  (3)  other 
securities. 

3.  Federal  funds  sold  and  securities 
purchased  under  agreements  to  resell. 

These  amounts  should  be  presented  gross 
and  not  netted  against  Federal  funds 
purchased  and  iecurities  sold  under 
agreements  to  repurchase. 

4.  Loans  and  lease  financing  receivables. 
Disclose  separately  (1)  total  loans  and  lease 
financing  receivables.  (2]  the  related 
allowance  for  losses  and  (3)  unearned 
income. 

(a)  Disclose  on  the  balance  sheet  or  in  a 
note  the  amount  of  total  loans  in  each  of  the 
following  categories;  (1)  Commercial, 
financial  and  agricultural.  (2)  Real  estate- 
construction,  (3)  Real  estate-mortgage,  (4) 
Installment  loans  to  individuals,  (5)  Lease 
financing  receivables.  (6)  Foreign.  (7)  Other 
(State  separately  any  other  loan  category 
regardless  of  relative  size  if  necessary  to 
reflect  any  unusual  risks  or  uncertainties 
such  as  a  substantial  portion  of  total  loans 
which  are  concentrated  in  one  or  a  few 
industries  or  foreign  countries). 

(b)  A  series  of  categories  other  than  those 
.specified  in  (a)  above  may  be  used  to  present 
details  of  loans  if  considered  a  more 
appropriate  presentation. 

(c}  The  amount  of  foreign  loans  must  be 
presented  if  the  disclosures  specified  by 
§  11.926  are  required. 

(d)  For  pach  period  for  which  an  income 
statement  is  required,  furnish  in  a  note  a 
statement  of  chenges  in  the  allowance  for 
loan  losses  showing  the  balances  at 
beginning  and  end  of  the  period,  provision 
charged  to  income,  recovenes  of  amounts 
charged  off  and  losses  charged  to  the 
allowance 

(e){l)(i)  For  each  balance  sheet  date, 
disclose  in  a  note  the  aggregate  dollar 


amount  of  loans  (exclusive  of  loans  to  any 
such  persons  which  in  the  aggregate  do  not 
exceed  $60,000  during  the  latest  year)  made 
by  the  bank  or  any  of  its  subsidiaries  to 
directors,  executive  officers,  or  principal 
holders  of  equity  securities  of  the  bank  or  any 
of  its  significant  subsidiaries,  or  to'any 
associate  of  such  persons.  For  the  latest  fiscal 
year,  an  analysis  of  activity  with  respect  to 
such  aggregate  loans  to  related  parties  should 
be  provided.  The  analysis  should  include  the 
aggregate  amount  at  the  beginning  of  the 
period,  new  loans,  repayments,  and  other 
changes.  (Other  changes,  if  significant,  should 
be  explained.) 

(ii)  This  disclosure  need  not  be  furnished 
when  the  aggregate  amount  of  such  loans  at 
the  balance  sheet  date  (or  with  respect  to  the 
latest  fiscal  year,  the  maximum  am.ount 
outstanding  during  the  period)  dees  not 
exceed  5  percent  of  equity  capital  at  the 
balance  sheet  date. 

(2)  If  a  significant  por'ion  of  the  aggregate 
amount  of  loans  outstandmg  at  the  end  of  the 
fiscal  year  disclosed  pursuant  to  (e)(l)(i) 
above  relates  to  loans  which  are  nonaccrual, 
past  due  (over  90  days)  or  restructured,  as 
those  terms  are  used  in  the  Call  Report,  so 
state  and  disclose  the  aggregate  amount  of 
such  loans  along  with  such  other  information 
necessary  to  an  understanding  of  the  effects 
of  the  transactions  on  the  financial 
statements. 

(3)  Notwithstanding  the  aggregate 
disclosure  called  for  by  (e)(1)  above,  if  any 
loans  were  not  made  in  the  ordinary  course 
of  business  during  any  period  for  which  an 
income  statement  is  required  to  be  filed, 
provide  an  appropriate  description  of  each 
such  loan. 

5.  Assets  held  in  trading  accounts.  Include 
securities  or  any  other  investments  held  for 
trading  purposes  only 

6.  Premises  and  fixed  assets. 

7.  Other  real  estate  ov>ned.  State  in  a  note 
(1)  the  basis  at  which  carried.  (2)  the 
aggregate  fair  market  value  of  all  real  estate 
owned  other  than  bank  premises  with  an 
explanation  of  the  method  of  determining 
such  fair  market  value,  and  (3)  for  each 
per'od  for  which  an  income  statement  is 
required,  a  reconciliation  of  any  valuation 
allowance  account,  including  the  balance  at 
the  beginning  and  end  of  the  period, 
provision  charged  to  income,  and  losses 
charged  to  the  allowance. 

8.  Investments  in  an  indebtedness  of 
unconsolidated  subsidiaries  and  associated 
companies. 

9.  Customers '  liability  to  the  hank  on 
acceptances  outstanding. 

10.  Intangible  assets. 

11.  Other  assets.  Disclose  separately  on  the 
balance  sheet  or  in  a  note  thereto  any  of  the 
following  assets  or  any  o'her  asset  the 
amount  of  which  exceeds  30  percent  of  equity 
capital.  The  remaining  assets  may  be  shown 
as  one  amount. 

(1)  Accrued  interest. 

(2)  Net  deferred  tax  charges. 

12.  Total  assets. 

Liabihties 

13.  Deposits,  (a)  Disclose  separately  the 
amounts  of  noninterest  bearing  deposits  and 
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inleresi  bearing  deposits.  The  amount  of 
noninterest  bearing  deposits  and  interest 
bearing  deposits  in  foreign  banking  offices 
must  be  presented  if  the  disclosures  provided 
by  §  11.926  are  required. 

(b)  Slate  in  a  note  the  aggregate  amount  of 
(1)  time  certificates  of  deposit  and  (2)  other 
time  deposits  in  denominations  of  $100,000  or 
more,  in  domestic  offices  and,  if  $  11.926 
applies,  foreign  offices. 

14.  Federal  funds  purchased  and  sii  unties 
sold  under  agreements  to  repurchase  and 
other  short  term  borrowings. 

(a)  Disclose  separately  on  the  balance 
sheet  or  in  a  note,  amounts  payable  for  (1) 
federal  funds  purchased  and  securities  sold 
under  agreements  to  repurchase:  (2) 
commercial  paper,  and  (3)  other  short  term 
borrowings.  Disclose  any  unused  lines  of 
credit  for  short-term  Tinancing. 

(b)  If  the  average  balance  outstanding 
during  the  period  for  any  category  was  30 
percent  or  more  of  equity  capital,  provide  the 
following  information,  with  respect  to  each 
category,  in  a  note: 

(1)  Weighted  average  interest  rate  at 
balance  sheet  date. 

(2)  Maximum  amount  of  borrowings  at  any 
month-end  during  each  period  for  which  an 
end  of  period  balance  sheet  is  required. 

(3)  Approximate  average  borrowings 
outstanding  during  the  period. 

(4)  Approximate  weighted  average  interest 
rate  for  such  average  borrowings  outstanding 
during  the  period. 

15.  Demand  notes  issued  to  the  U.S. 
Treasury. 

16.  Other  borrowed  money — See 
supplemental  instruction  to  Item  14. 

17.  Mortgage  indebtedness  and  obligations 
under  capitalized  leases. 

(a)  Report  the  amount  of  mortgages,  liens, 
or  other  encumbrances  on  premises  and  fixed 
assets  and  on  other  real  estate  owned  for 
which  the  bank  or  its  consolidated 
subsidiaries  are  liable.  If  the  bank  is  the 
lessee  on  capitalized  lease  property,  include 
the  bank's  liability  for  capitalized  lease 
payments.  (See  the  Call  Report  Glossary 
entry  for  "lease  accounting"  for  a  discussion 
of  accounting  with  bank  as  lessee.) 

(b)  State  in  a  note  material  terms  and 
conditions  of  each  obligation,  including  (but 
not  limited  to):  (1)  The  general  character  of 
the  debt:  (2)  the  rate  of  interest;  (3)  the  date 
of  maturity  or  if  maturing  serially,  a  brief 
indication  of  the  serial  maturities:  (4)  if  the 
payment  of  principal  or  interest  is  contingent, 
an  appropriate  indication  of  such 
contingency:  (5)  a  brief  indication  of  priority: 
and  (6)  the  amount  outstanding  at  the 
balance  sheet  date. 

18.  Bank's  liability  on  acceptances 
executed  and  outstanding.  Report  the  amount 
of  liability  that  is  represented  by  drafts  and 
bills  of  exchange  that  have  been  accepted  by 
the  reporting  bank,  or  by  others  for  its 
account,  and  that  are  outstanding.  See  the 
Call  Report  glossary  entry  for  "Bankers 
Acceptances"  for  further  information. 

19.  Notes  and  debentures  subordinated  to 
deposits. 

(a)  Report  the  amount  of  outstanding  notes 
and  debentures  (including  mandatory 
convertible  debt)  that  are  subordinated  to  the 
deposits  of  the  consolidated  bank  (see  the 


Call  Report  Glossary  entry  for  "Subordinated 
Notes  and  Debentures"). 

(b)  State  in  a  note  the  material  terms  and 
conditions  of  each  obligation  including,  but 
not  limited  to:  (1)  The  general  character  of  the 
debt:  (2)  the  rate  of  interest;  (3)  the  date  of 
maiu.'ity.  or  if  maturing  serially,  an  indication 
of  serial  maturities:  (4)  if  the  payment  of 
principal  or  interest  is  contingent,  an 
appropriate  indication  of  such  contingency: 
(5)  a  brief  indication  of  priority;  (6)  the 
amount  outstanding  at  the  balance  sheet 
date;  and  (7)  if  convertible,  the  basis. 

20.  Other  liabilities.  Disclose  separately  on 
the  balance  sheet  or  in  a  note  any  of  the 
following  liabilities  or  any  other  items  which 
a.-e  individually  in  excess  of  25  percent  of  the 
equity  capital  (except  that  amounts  in  excess 
of  5  percent  of  equity  capital  should  be 
disclosed  with  respect  to  item  (4)).  The 
remaining  items  may  be  shown  as  one 
amount.  (1)  Income  taxes  payable,  (2) 
Deferred  income  faxes,  (3)  Indebtedness  to 
affiliates  and  other  persons  the  investments 
in  which  are  accounted  for  by  the  equity 
method,  (4)  Indebtedness  to  directors, 
executive  ofTicers.  and  principal  holders  of 
equity  securities  of  the  bank  or  any  of  its 
signficant  subsidiaries,  (5)  accounts  payable 
and  accrued  expenses,  (6)  commitments  and 
contingent  liabilities,  minority  interest  in 
consolidated  subsidiaries, 

21.  Total  Liabilities. 

22.  Limited-life  preferred  stock.  Report  the 
amount  of  any  preferred  stock  that  has  a 
slated  maturity  date  that  can  be  redeemed  at 
the  option  of  the  holder  (excluding  those 
issues  of  preferred  stock  that  automatically 
convert  into  perpetual  preferred  stock  or 
common  stock  at  a  stated  date).  State  on  the 
face  of  the  balance  sheet  the  title  of  each 
issue,  the  canning  amount  and  redemption 
amount.  (If  there  is  more  than  one  issue, 
these  amounts  may  be  aggregated  on  the  face 
of  the  balance  sheet  and  details  concerning 
each  issue  may  be  presented  in  the  note 
required  by  paragraph  (b)  below.)  Show  also 
the  dollar  amount  of  any  shares  subscribed 
but  unissued,  and  show  the  deduction  of 
subscriptions  receivable  therefrom.  If  the 
carrying  amount  is  different  from  the 
redemption  amount,  describe  the  accounting 
treatment  for  such  difference  in  the  note 
required  by  paragraph  (b)  below.  Also  state 
in  this  note  or  on  the  face  of  the  balance 
sheet,  for  each  issue,  the  number  of  shares 
authorized  and  the  number  of  shares  issued 
or  outstanding,  as  appropriate. 

(b)  Slate  in  a  separate  note  captioned 
"Redeemable  Preferred  Stocks":  (1)  A  general 
description  of  each  issue,  including  its 
redemption  features  (e.g.  sinking  fund,  at 
option  of  holders,  out  of  future  earnings)  and 
the  rights,  if  any.  of  holders  in  the  event  of 
default,  including  the  effect,  if  any.  on  junior 
securities  in  the  event  of  a  required  dividend, 
sinking  fund,  or  other  redemption  paymentjs) 
is  not  made:  (2)  the  combined  aggregate 
amount  of  redemption  requirements  for  all 
issues  each  year  for  the  five  year  following 
the  date  of  the  latest  balance  sheet  and  (3) 
the  changes  in  each  issue  for  each  period  for 
which  an  income  statement  is  required  to  be 
filed. 


Equity  Capital 

23.  Perpetual  preferred  Stock.  Report  the 
amount  of  preferred  stock  Jhat  does  not  have 
a  state  maturity  date  or  that  cannot  be 
redeemed  at  the  option  of  the  holder 
(inqjuding  those  issues  of  preferred  stock  that 
automatically  convert  into  common  slocks  at 
a  stated  date).  State  on  the  face  of  the 
balance  sheet,  or  if  more  than  on^issue  is 
outstanding,  state  in  a  note,  the  title  of  each 
issue  and  the  dollar  amount  thereof.  Show 
also  the  dollar  amount  of  any  shares 
subscribed  but  unissued,  and  show  the 
deduction  of  subscriptions  receivable 
therefrom.  State  on  the  face  of  the  balance 
sheet  or  in  a  note,  for  each  issue,  the  number 
of  shares  authorized  and  the  number  of 
shares  issued  or  outstanding,  as  appropriate. 
Show  in  a  note  or  separate  statement  the 
changes  in  each  class  of  preferred  share 
reported  herein  for  each  period  for  which  an 
income  statement  is  required  to  be  filed. 

24.  Common  stock.  Report  the  aggregate 
par  or  stated  value  of  outstanding  common 
stock.  State  for  each  class  of  shares  the  title 
of  issue,  the  number  of  shares  authorized, 
issued  and  outstanding,  the  par  value  per 
share  and  the  dollar  amount  thereof.  Show 
also  the  dollar  amount,  if  any.  of  each  class 
of  shares  subscribed  to  but  unissued,  and 
show  the  deduction  of  subscriptions 
receivable  therefrom.  Disclose  in  the 
statement  ot  a  note  the  changes  in  the 
aggregate  par  orstated  value  of  outstanding 
common  stock  for  each  period  for  which  an 
income  statement  is  required. 

25.  Surplus. 

26.  Undivided  profits  and  capital  reserves. 
Report  the  amounts  appropriated  and 
unappropriated:  restrictions  which  limit  the 
payment  of  dividends;  and  the  amount  of 
undivided  profits  which  represents 
undistributed  earnings  of  50  percent  or  less 
owned  companies. 

27.  Cumulative  foreign  currency  translation 
adjustments.  (Not  applicable  to  banks  with 
domestic  offices  only). 

28.  Total  equity  capital. 

29.  Total  liabilities,  limited-life  preferred 
stock,  and  equity  capital. 

§  11 .932    SUtwTwnt  of  Income. 

The  statement  of  income  shall 
conform  generally  to  the  Consolidated 
Report  of  Income  (FFIEC  031.  032.  033.  or 
034  as  applicable)  and  related 
instructions  thereto,  except  to  the  extent 
revised  or  expanded  fmancial  data 
presentation  is  necessary  to  meet  the 
disclosure  standards  of  the  Securities 
Exchange  Act  of  1934,  as  amended. 

Note. — See  §  11.920  for  general 
requirements  of  financial  reporting. 

The  following  captions  and  added 
supplemental  instructions  shall  be  observed 
in  the  preparation  of  the  statement  of  income 
required  under  this  subpart. 

1.  Interest  income.  Include  commitment 
and  origination  fees,  late  charges  and  current 
amortization  of  premium  and  accretion  of 
discount  on  loans  which  are  related  to  or  are 
an  adjustment  of  the  loan  interest  rate. 
Disclose  separately. 
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(a)  Interest  and  fee  income  on  loans. 

(b)  Income  Iroin  lease  Tinancing 
receivables. 

(c)  Interest  income'  on  balance  due  From 
depository  institutjons. 

(d)  latere*!  and  dividend  income  on 
■ecuritiea — Disclose  separately  (1)  taxable 
interest  income.  (2)  nontaxable  interest 
income,  and  (3)  dividends.  State  in  a  note 
interest  and  ^idend  income  on 

(i)  U.S.  Treasury  seajrities  and  U.S. 
Government  agency  and  corporation 
obligations. 

(ii)  Securities  issued  by  states  and  political 
subdivisions  in  the  U.S. 

(iii)  Other  domestic  securities  (debt  and 
equity). 

(iv)  Foreign  securities  (debt  and  equity). 

(e)  Interest  income  from  assets  held  in 
trading  accounts. 

(f)  Interest  income  on  federal  funds  sold 
and  seciBitie*  purchased  under  agreements  to 
resell. 

2.  Intend  Expanse.  Disclose  separately 

(a)  Interest  on  deposits. 

(i)  biterest  on  time  certificates  of  deposit  of 
$100,000  or  more. 
(ii)  taiterast  on  other  deposits. 

(b)  Expense  of  federal  funds  purchased  and 
securities  told  under  agreements  to 
repurchase. 

(c)  Interest  on  demand  notes  issued  to  the 
U.S.  Treasury  and  on  other  borrowed  money. 

(d)  Interest  on  laortgage  indebtedness  and 
obligations  under  capitalized  leases. 

(e)  Interest  on  notes  and  debentures 
subordinated  to  deposits. 

3.  Net  interest  income. 

4.  Provision  for  loan  and  lease  losses. 

5.  Net  interest  income  after  provision  for 
loan  and  lease  losses. 

6.  Noninterest  income.  Disclose  separately, 
separately. 

(a)  Income  from  fiduciary  activities. 

(b)  Service  charges  on  deposit  accounts. 

(c)  Trading  gains  (losses)  and  fees  from 
foreign  exchange  transactions. 

(d)  Other  foreign  transaction  gains  (losses). 

(e)  Gains  (losses)  and  fees  from  assets  held 
in  trading  accounts.  Report  the  net  gain  or 
loss  from  the  sale  of  assets  reportable  in 

S  11.931,  item  5,  "Assets  held  in  trading 
accounts,"  other  than  those  trading  gains 
(losses)  and  fees  relating  to  foreign  exchange 
transactions  reported  in  item  6(c)  above. 

(f)  Other  noninterest  income.  Report  all 
operating  income  of  the  bank  not  required  to 
be  reported  in  item  1(a)  through  1(f)  and  6(a) 
through  8(e).  State  separately  the  dollar 
amount  of  any  individual  component  of  this 
item  which  exceeds  25  percent  of  the  total. 

7  Gains  I  losses  I  on  securities  not  held  in 
trading  accounts.  Report  the  net  gain  or  loss. 
Disclose  in  a  note  the  method  used  to 
determine  the  cost  of  investments  sold  and 
the  related  income  taxes. 

8.  Noninterest  expense. 

la)  Salaries  and  employee  benefits. 

(b)  Expenses  of  premises  and  fixed  assets. 

(c)  Other  noninterest  expense.  See  item  6(f) 
for  threshold  for  disclosure  of  individual 
components. 

(d)  Total  noninterest  expense. 

(e)  Amortization  of  goodwill. 

(f)  Minority  interest  in  income  of 
consolidated  subsidiaries. 


9.  Income  //o.9sj  before  income  ta.xes  and 
extraordinary  items  and  other  adjustments. 

10.  Applicable  income  taxes  (on  item  8). — 
See  S  11.928(h). 

11.  Income  (loss)  before  extraordinary 
items  and  other  adjustments. 

12.  Extraordinary  items  and  other 
adjustments. 

(a)  Extraordinary  items  and  other 
adjustments,  gross  of  income  taxes. 

(b)  Applicable  income  taxes  (on  item 
12(a)). 

(c)  Extraordinary  items  and  other 
adjustments,  net  of  income  taxes. 

13.  Net  income  (loss).  Report  the  sum  of 
items  10  and  lllc). 

14.  Earnings  per  share  data. 

§11.933    Scheiluies. 

Schedule  I — Securities 

Exclude  assets  held  in  trading 
accounts. 


8oot<  vdue 


1  U  S  Traasury  sacutittes  

2  US  Govemrienl  agancy 
»nd  cofpofatKxi  obligations: 

a  AM  hok*ngs  o«  U  S  Gov- 
arrwnsnlHsiued  or  guar- 
anieed  certificates  of 
participation  <n  poets  o( 
resiOential  nnoflgages 

b  M  ottw  _.. 

3  SectxKies  issuw)  by  ttalas 
and  pokbca)  sutidivisions  in 
IhaU-S „  „... 

4  Ottw  donwstic  sacurittes 
(<leM  tni  equrty): 

a  AH  holdings  o<  pnvate 
(le,  noogovemment- 
■ssued  or  gaarariteed) 
certificates  o<  paniaii*- 
tnn  n  pools  al  rasNtorv 
tial  mortgages 

b    AH  ottler  

5  Foreign  sacunbes  IdaM  and 
equity)   _ 

6  Total  (sutn  of  items  1 
through  5|  (Total  of  column  A 
nwst  equal  call  report  ac>wif- 
ule  RC,  Item  2) 

'  Pledged  socunties 


tCol  A) 


Mailiet 

value  (Coi 
B) 


Schedule  II — Loans  and  Lease  Financing 
Receivables 

Net  of  unearned  income  and  before 
adjustment  for  allowance  for  loan  and 
lease  losses.  Excluding  assets  held  in 
trading  accounts. 


Loans  sectred  by  real  estate: 

a   Construction  srd  land  develoomeni 

b    Secured   by   larmland   (including   Iwm 

resKJerrtiai  and  other  irriprovemerts) 

c   Secured  by  1-4  family  residential  prop- 
erties 
d    Secured   by   multifamdy   (5  or   mora) 

residential  properties  

e     Secured    by    nonfarm    nonresKJenbal 
properties 
Loafts  to  depository  institutions: 
a   To  commercial  banks  in  the  U  S 

(M  To  u  S  Orarxrhes  and  agencies  of 
foreign  banxs       

12)  To  other  commercial  banlis  m  th* 

US  

b    To  otfwr  depository  institutions  In  ttie 
U.S 


Boo*  value 


c  To  banks  to  foreign  countries: 

(t)  To  foreign  branches  of  other  U  S 
banks                                  

(2)  To  other  banks  m  foreign  coon- 
Iries 

3  Loans  to  finance  agricultural  production  arvl 
other  loans  to  farmers              _ „ 

4  Commercial  and  mdustnal  loans: 

a  To  US  addressees  (domKtte)  _ „ 

b  To  non-U  S  addressees  (domicile) _.. 

...»....».» 

6    Loans  to  individuals  for  household,  family, 
and  other  perscnal  enperyjitures  (iridodes 
purchased  paper) 

b  Other           

7    Loans  to  forewpr  governments  and  officiat 
institutions  (vKluding  foreign  central  banks) 

8  Obligations  (other  than  sacunties)  o«  states 
and  politx^ial  subdivisioru  m  the  U  S  : 

a  Nonrated  industrial  developmenl  obliga- 
tions                     

b  Other  obligations  (excluding  aecuntias) .... 

9  Other  loans: 

a  Loans  tor  purchasir^  or  canying  secun- 

tiaa  (secured  and  unsecured). „... 

b  AH  other  loans 

to    Laaae   financing   receivat>las  (nal  ot  un- 
earned income) 

11  Less     Any    unearned    income    on    loans 
reflected  in  items  1-9  above)     

12  Total  loans  and  leases,  net  of  unaamad 
income  (sum  of  items  1  through  10  nwios 

RC,  Item  4a)   

1.  Commercial  paper  irK;luded  in  ca*  report 
schedule  RC-C  _. 

i     1  M      1 

!      Ii  1       \ 

Schedule  III — Commitmentis  and 
Contingencies 

See  Call  Report.  Instructions  to 
Schedule  RC-L. 

Ooltar 
amount* 


1,  Commitments  to  make  or  purchase  loans  or 
(o  extend  credit  m  tfie  form  of  lease  financ- 
ing arrangements  (report  only  Vrm  unused 
portions  of  commitments  that  are  lee  paid 
or  otherwise  legally  binding) _ 

2  Futures  and  forward  contracts  (exclude 
contracts  mvolvirig  foreign  exchange): 

a  Commitmerrta  to  purchase  _ 

b  Commitments  to  sell _... 

3  Standby    contracts    and   other   option   ar-  j 
rangements. 

1.  Ot>kgstions  to  purcfiase  under  option 
contracts..  

b  Obligations  to  sell  under  option  coo- 
tracts 

4  Commitments  to  purchase  foreign  curren 
cies  aryl  U  S  dollar  exchange  (spot  and 
forward)  

5  Standby  letters  of  credit 

a   Standby  letters  of  credit 

(1)  To  U  S  addressees  (domicile) 

(2)  To  non-U  S  addressees  (domicile) 
b    Amount  of  standby  letters  of  cradrt  m 

Items  5a  (1)  and  5a.(2)  corweyed  to 

others  through  participations     

6-  Commencal  and  similar  letters  of  credit   , 

7  Participations  in  acceptances  las  descntMd 
in  the  tnslructionsi  conveyed  to  ott>ers  by 
the  reporting  (accepting)  bank 

8  Participatioris  in  acceptances  (as  descnbed 
in  the  instructKjns)  acquired  by  the  reporting 
(nonaccepling)  bank 

9  Securities  txxrowed 

10  Securities  lent 

1 1  Ott>er  sigrHficant  commitments  and  contirv 
geiKies  (list  below  each  component  of  th« 
Item  over  25  percent  of  caU  report  schedule 
BC,  Bern  28,  Total  equity  capital")  

1  Loans  originated  by  tt>e  reporting  bank  Ifxat 
have  t)een  sold  or  participated  to  others  dunng 
the  calendar  quarter  ending  with  the  report 
date  I  exclude  Itie  portions  of  such  loans  re- 
taine<l  by  the  reporting  bark  see  instructior\s 
for  ottier  exclusions) 
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Schedule  IV— Investments  in.  Dividend  Income  From,  and  Equity  in  Earnings  or 

Losses  of  Related  Parties 


Name  ot  iss^Jfe' 


Totals 


voting 
slocV 

owtea 


Col  A 


Total 
lovesi- 
ment 


Cot  B 


Equity  in  I 

undarty- 

ing  im    I  Amount 
asset*    j       ol 
•t  dtvt- 


baianoa 


Col.  C 


dwKte' 


ColO 


Bank  t 
propof 

tonal* 

pan  o) 
eammgs 
or  toss 

lor  the 
ponod 

Co,  E 


;.nr,9H?^^K!!*l""fI?  »®<^"^''  o*  !»'  subsKkaoes  consolKJated   (bl  »obs«*ane»  not  consol«telea   (ci  assocaied  comoar,*. 
and  id)  other  related  partes  Sho«  shares,  bonds  notes  and  advar>ces  separately  ^  eShcase  •»»='»'«'  coT^n^s 

'  l^^^r,  T^J'^lSiS:^^"!"'*^  0W.gatK>ns  reported  ki  Column  B  ic  me  eflent  recoverable 
biale  as  to  any  dwoends  other  than  cash  the  basis  on  wh«r>i  they  have  beer  reoorted  as  rwome    ii  anv  k^  r*v,rte™i 

^btTy'^s^'JnU^rr.'^o.^SrdJer^-^'e^X"'  "="  -"^^'^  ^  s,^^J^.:^^''S>  ^t^T^ 


Schedule  V — Charge-Offs  and 
Recoveries  and  Changes  in  Allowance 
for  Loan  and  Lease  Losses 

I  Charge-Offs  and  Recoveries  on  loans 
AND  Leases  ' 


Cha'ge-ofti 
(col  A) 

Recovenet 

(col  Bl 

1    Real  estate  loans  

2  Installment  loans 

3  Credit    cards    and    reiateo 
Dians 

s       Gommeraai      (time      and 
lemand)  and  an  other  loans     , 
5   Lease  tmancing  receivables 

-1 

6         Total    (sum    ol    items    1 
through  5) 

t      Loans    to    loreign    goverrv 
menis  ar^d  otficial  mstiljDons 
included   in   pan    i,    items    i 
through  4  above 



llem  2  IS  to  IM  completed  only 

by     banks     with     agncultural 
103^:5  exceedif>g  five  percent 
ol  total  loans 
2   Agricultural  lcar>s  included  m 
part    1     Items    1     through    4 
above _ i 

'  See  Oaf  Report  Instnjctlons  to  Schedule  R-B 

II,  Changes  in  Allowance  for  Loan  and 
Lease  Losses 


OoHar 
amounts 


1  Balance  end  oi  previous  calendar  year 

2  flecovenes  (must  equal  pan  i.  item  6 
column  B  atx^vei 

3  Charge-OMs  (must  equal  part  I,  Ham  6. 
column  A  above)  

4  Provision  lor  loan  and  lease  losses  (mu»l 
equal  can  reoon  schedule  Ri  item  4; 

5  Adjustments  (see  instructions  tor  tfi-s 
scneduiei 

e  Balance  end  ol  current  perxW  (sum  ol 
Items  '  t!1roug^  5)  (must  equal  call  report 
schedule  RC  item  4bi 


Pro  Forma  Financial  Information 

§11.940    Presentation  requirement*. 

(a)  Pro  forma  financial  information 
shall  be  furnished  when  any  of  the 
following  conditions  exist: 

(1)  During  the  most  recent  fiscal  year 
or  subsequent  interim  period  for  which  a 
balance  sheet  is  required  by  {  11.911,  a 
significiant  business  combination 
accounted  for  as  a  purchase  has 
occurred; 

(2)  After  the  date  of  the  most  recent 
balance  sheet  filed  pursuant  to  S  11.911. 
consummation  of  a  significant  business 
combination  to  be  accounted  for-by 
either  the  purchase  method  or  pooling- 
of-interests  method  of  accounting  has 
occurred  or  is  probable: 

(3)  The  bank  is  offering  its  securities 
to  the  security  holders  of  a  significant 
business  to  be  acquired  or  the  proceeds 
from  the  offered  securities  will  be 
applied,  directly  or  indirectly,  to  the 
purchase  of  a  specific  significant 
busmpss. 

(4)  The  disposition  of  a  significiant 
portion  of  a  business  either  by  sale, 
abandonment  or  distribution  to 
shareholders  by  means  of  a  spin-off. 
sp!;t-up  or  split-off  has  occurred  or  is 
probable  and  such  disposition  is  not 
fulU  reflected  in  the  bank's  financial 
statements  included  in  the  filing:  or 

(5)  Other  transactions  or  events  have 
orcurrtd  or  are  probable  for  which 
disclosure  of  pro  fcTma  financial 
information  would  be  material  to 
investors. 

(b)  A  business  combination  or 


disposition  of  a  business  shall  t>e 
considered  significiant  if: 

(1)  A  comparison  of  the  most  recent 
annual  financial  statements  of  the 
business  acquired  or  to  be  acquired  and 
the  bank's  most  recent  annual 
consolidated  financial  statements  filed 
at  or  prior  to  the  date  of  acquisition 
indicates  that  the  business  would  be  a 
significant  subsidiary  under  conditions 
specified  in  §  11.102(ii):  or 

(2)  The  business  to^e  disposed  of 
meets  the  conditions  of  a  significant 
subsidiary  in  S  1.102(ii). 

(c)  When  consummation  of  more  than 
one  transaction  has  occurred  or  is 
probable  during  a  fiscal  year,  the  tests 
of  significnace  in  paragraph  (b)  above 
shall  be  applied  to  the  cumulative  effect 
of  those  transactions.  If  the  cumulative 
effect  of  the  transactions  is  significant, 
pro  forma  financial  information  shall  be 
presented. 

(d)  For  purposes  of  this  section,  the 
term  'business"  should  be  evaluated  in 
light  of  the  facts  and  circumstances 

in\  olved  and  whether  there  is  sufficient 
continuity  of  the  acquired  entity's 
operations  prior  to  and  after  the 
transactions  so  that  disclosure  of  prior 
financial  information  is  material  to  an 
understanding  of  future  operations.  A 
presumption  exists  that  a  separate 
entity,  a  subsidiary,  or  a  division  is  a 
business.  However,  a  lesser  component 
of  an  entity  may  also  constitute  a 
business.  Among  the  facts  and 
circumstances  which  should  be 
considered  in  evaluating  whether  an 
acquisition  of  a  lesser  component  of  an 
entity  constitutes  a  business  are  the 
following: 

(1)  Whether  the  nature  of  the  revenue- 
producing  activity  of  the  component  will 
remain  generally  the  same  as  before  the 
transaction;  or 

(2)  Whether  any  of  the  following 
attributes  remain  with  the  component 
after  the  transaction: 

(ij  Physical  facilities. 

(ii)  Employee  base, 

(iii)  Market  distribution  system. 

(iv)  Sales  force, 

(v)  Customer  base, 

(vi)  Operating  rights, 

|\ii)  Production  techniques,  or 

(viji)  Trade  names. 
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(e)  This  wction  does  not  apply  to 
transactiona  betwraen  a  bank  arid  its 
totally  owned  sobeic&iries. 


flUMI    PnparaMofirequlrMMnt*. 

(a]  Objective.  Pro  forma  financial 
infra  HMliua  ahoold  ptovide  mveston 
with  infocmation  about  the  continuing 
impact  of  ■  particular  transaction  by 
showing  how  it  might  have  affected 
historical  financial  statements  if  the 
transaction  had  been  consummated  at 
an  earlier  time.  Sudi  statement  should 
assist  investors  in  analyzing  the  future 
prospects  of  the  bank  because  they 
illustrate  the  possible  scope  of  the 
change  in  the  bank's  historical  financial 
position  and  results  of  operations 
caused  by  the  transaction. 

(bj  FrtMU  and  content  (1)  Pro  forma 
financial  information  shall  consist  of  a 
pro  forma  condensed  balance  sheet,  pro 
forma  condensed  statements  of  income, 
and  accompanying  explanatory  notes. 
Where  a  limfted  number  of  pro  forma 
adjustments  are  required  and  those 
adjustments  are  easily  understood,  a 
narrative  description  of  the  pro  forma 
effects  of  the  transaction  may  be 
furnished  in  Keu  of  the  statements 
described  herein. 

(2)  The  pro  forma  financial 
information  shaQ  be  accompanied  by  an 
introductory  paragraph  which  briefly 
sets  fortfi  a  description  of  (i)  the 
transaction,  (ii)  the  entities  involved. 
and  (iii)  the  periods  for  which  the  pro 
forma  information  is  presented.  In 
addition,  an  explanation  of  what  the  pro 
forma  presentation  shows  shall  be  set 
forth. 

(3)  The  pro  forma  condensed  financial 
information  need  only  include  major 
captions  {i.e..  the  numbered  captions] 
prescribed  by  f }  11.931  and  11,932. 
Where  any  major  balance  sheet  caption 
is  less  than  10  percent  of  total  assets, 
the  caption  may  be  combined  with 
others.  When  any  major  income 
statement  caption  is  less  than  15  percent 
of  average  net  income  of  the  bank  for 
the  most  recent  three  fiscal  years,  the 
caption  may  be  combined  with  others. 
In  calculating  average  net  income,  loss 
years  should  be  excluded,  unless  losses 
were  incurred  in  each  of  the  most  recent 
three  years,  in  which  case  the  average 
loss  shall  be  used  for  purposes  of  this 
test.  Nitwithstanding  these  tests,  de 
minimis  amounts  need  not  be  shown 
separately. 

(4)  Pro  forma  statements  shall 
ordinarily  be  in  columnar  form  showing 
condensed  historical  statement,  pro 
forma  adjustments,  and  the  pro  forma 
results. 

(5)  The  pro  forma  condensed  income 
statement  shall  disclose  income  (loss) 
fi"om  continuing  operations  before 


nonrecurring  charges  or  credits  directly 
attributable  to  the  transaction.  Material 
nonrecurring  charges  or  credits  and 
related  tax  effects  which  result  directly 
from  the  transaction  and  which  will  be 
included  in  the  income  of  the  Bank 
within  the  12  months  succeeding  the 
transaction  shall  be  disclosed 
separately.  It  should  be  clearly  indicated 
that  such  charges  or  credits  were  not 
considered  in  the  pro  forma  condensed 
income  statement.  If  the  transaction  for 
which  pro  forma  financial  information  is 
presented  related  to  the  disposition  of  a 
business,  the  pro  forma  results  should 
give  effect  to  the  disposition  and  be 
presented  under  an  appropriate  caption. 

(6]  Pro  forma  adjustments  related  to 
the  pro  forma  condensed  income 
statement  shall  be  computed  assuming 
the  transaction  was  consummated  at  the 
beginning  of  the  fiscal  year  presented 
and  shall  include  adjustment  which  give 
effect  to  events  that  are  (i)  directly 
attributable  to  the  transaction,  (ii) 
expected  to  have  a  continuing  impact  on 
the  bank,  and  (iii)  factually  supportable. 
Pro  forma  adjustments  related  to  the  pro 
forma  condensed  balance  sheet  shall  be 
computed  assuming  the  transaction  was 
consummated  at  the  end  of  the  most 
recent  period  for  which  a  balance  sheet 
is  required  by  1 11.911  and  shall  include 
adjustments  which  give  effect  to  events 
that  are  directly  attributable  to  the 
transaction  and  factually  supportable, 
regardless  of  whether  they  have  a 
continuing  impact  or  are  nonrecurring. 
All  adjustments  should  be  referenced  to 
notes  which  clearly  explain  the 
assumption  involved. 

(7)  Historical,  primarly  and  fully 
diluted  per  share  data  based  on 
continuing  operations  (or  net  income  if 
the  bank  does  not  report  discontinued 
operations,  extraordinary  items, 
securities  gains  (losses),  or  the 
cumulative  effects  of  accounting 
changes)  for  the  bank,  and  primary  and 
fully  diluted  pro  forma  per  share  data 
based  on  continuing  operations  before 
nonrecurring  charges  or  credits  directly 
attributable  to  the  transaction  shall  be 
presented  on  the  face  of  the  pro  forma 
condensed  income  statement  together 
with  the  number  of  shares  used  to 
compute  such  per  share  data.  For 
transaction  involving  the  issuance  of 
securities,  the  number  of  shares  used  in 
the  calculation  of  the  pro  forma  per 
shares  outstanding  during  the  period, 
adjusted  to  give  effect  to  shares 
subsequently  issued  or  assumed  to  be 
issued  had  the  particular  transaction  or 
event  taken  place  at  the  beginning  of  the 
period  presented.  If  a  convertible 
security  is  being  issued  in  the 
transaction,  consideration  should  be 


given  to  the  possible  dilution  of  the  pro 
forma  per  share  data. 

(8)  If  the  transaction  is  structured  in 
such  a  manner  that  significantly 
different  results  may  occur,  additional 
pro  forma  presentations  shall  be  made 
which  give  effect  to  the  range  of 
possible  results. 

Instructions 

1.  The  historical  statement  of  income  used 
in  the  pro  fonna  financial  infonnation  shall 
not  report  operations  of  a  segment  that  has 
t>een  discontinued,  extraordinary  itema 
securities  gains  (losses),  or  the  cumulative 
effects  of  accounting  changes.  If  the  historical 
statement  of  income  includes  such  items,  only 
the  appropriate  portion  of  the  statement  (and 
appropriate  captions]  should  be  used  in 
preparing  pro  forma  results. 

2.  For  a  purchase  transaction,  pro  fonna 
adjustments  for  the  income  statement  shall 
include  amortization  of  any  intangible  asset, 
depreciation  and  other  adjustments  based  on 
the  allocated  purchase  price  of  net  assets 
acquired  Disclose  in  a  note  the  effect  which 
the  purchase  adjustment  will  have  on  the 
reported  results  of  operations  for  each  of  the 
next  five  years  if  such  adjustments: 

(a)  Involve  a  significant  write-down  of  the 
historical  cost  of  the  acquired  assets  to  their 
fair  value  at  the  acquisition  date:  and 

(b)  Will  have  a  significant  effect  on 
earnings  in  periods  immediately  foHowing  the 
acquisition  which  will  be  progressively 
eliminated  over  a  relativdy  short  period. 

3.  For  a  disposition  transaction,  the  pro 
forma  financial  information  shall  begin  with 
the  historical  financial  statements  of  the  bank 
and  show  the  deletion  of  the  buisness  to  l>e 
divested  along  with  the  necessary  pro  fonna 
adjustments,  including  adjustments  relating 
to  expenses  that  will  be  or  have  beat 
incurred  on  behalf  of  the  basiness  to  tje 
divested,  e.g..  advertising  costs  and  personnel 
expenses. 

4.  When  consummation  of  more  than  one 
transaction  has  occurred  or  is  probable 
during  a  fiscal  year,  the  pro  forma  financial 
information  may  be  presented  on  a  combined 
basis:  however,  in  some  circumstances,  e.^., 
where  some  transactions  have  been 
consummated  and  the  others  are  probable,  ft 
may  be  more  useful  to  present  the  pro  forma 
financial  infonnation  on  a  nonaggregated 
basis,  even  though  some  or  all  of  the 
transactions  would  not  meet  the  tests  of 
significance  individually.  For  combined 
presentations,  a  note  should  explain  the 
various  transactions  and  disclose  the 
maximum  variances  in  the  pro  forma 
Hnancial  information  which  would  occur  for 
any  of  the  possible  combinations.  If  the  pro 
forma  financial  information  is  presented  in  a 
proxy  or  information  statement  for  purposes 
of  obtaining  shareholder  approval  of  one  of 
the  transactions,  the  effects  of  that 
transaction  must  be  clearly  set  forth, 

5.  Income  tax  effects,  if  any,  of  pro  forma 
adjustments  normally  should  be  calculated  at 
the  statutory  rate  in  effect  during  the  periods 
for  which  pro  forma  condensed  income 
statements  are  presented  and  should  be 
reflected  as  a  separate  pro  forma  adjustment. 
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(c)  Periods  to  be  presented.  (1)  A  pro 
forma  condensed  balance  sheet  as  of  the 
end  of  the  n^ost  recent  period  for  which 
a  consolidated  balance  sheet  of  the 
bank  is  required  by  §  11911  shall  be 
filed,  unless  the  transaction  is  already 
reflected  in  such  balance  sheet. 

(2){i)  Pro  forma  condensed  statements 
of  income  shall  be  filed  for  only  the 
most  recent  fiscal  year  and  forthe 
period  from  the  end  of  the  most  recent 
fiscal  year  to  the  most  recent  mtenm 
date  for  which  a  balance  sheet  is 
required.  A  pro  forma  condensed  '^ 

statement  of  mcome  may  be  filed  for  the 
corresponding  interim  period  of  the 
preceding  fiscal  year.  A  pro  forma 
condensed  statement  of  income  shall  not 
be  filed  when  the  historical  income 
statement  reflects  the  transaction  for  the 
entire  period. 

(ii)  For  a  business  combination 
accounted  for  as  a  pooling  of  interests, 
the  pro  forma  income  statements  (which 
are  in  effect  a  restatem.ent  of  the 
historical  income  statements  as  if  the 
combination  had  been  consummated) 
shall  be  filed  for  all  periods  for  which 
historical  income  statements  of  the  bank 
are  required. 

(3)  Pro  forma  condensed  statements  of 
income  shall  be  presented  using  the 
bank's  fiscal  year-end.  If  the  most  recent 
fiscal  year-end  of  any  other  entity 
involved  in  the  transaction  differs  from 
the  ba.-ik's  m.ost  recent  fiscal  year-end 
by  more  than  93  da\,s  the  other  entity's 


income  statement  shall  be  brought  up  to 
within  93  days  of  the  bank's  most  recent 
fiscal  year-end,  if  practicable.  This 
updating  could  be  accomplished  by 
adding  subsequent  interim  period  results 
to  the  most  recent  fiscal  year-end 
information  and  deducting  the 
comparable  preceding  year  interim 
period  results.  Disclosure  shall  be  made 
of  the  periods  combined  and  of  the  sales 
or  revenues  and  income  for  any  periods 
which  were  e.xcluded  from  or  included 
more  than  once  in  the  condensed  pro 
forma  income  statements  [eg.,  an 
interim  period  that  is  included  both  as 
part  of  the  fiscal  year  and  the 
subsequent  interim  pe.nod) 

(4|  Whenever  unusual  events  enter 
into  the  determination  of  the  results 
shown  for  the  most  recently  completed 
fiscal  year,  the  effect  of  such  unusual 
events  should  be  disclosed  and 
consideration  should  be  given  to 
presenting  a  pro  forma  condensed 
income  statement  for  the  most  recent 
twelve-month  period,  in  addition  Jo 
those  required  in  paragraph  (c)(2)(i)  of 
this  section,  if  the  most  recent  twelve- 
month period  IS  more  representative  of 
normal  operations. 

§11.942     Presentation  of  financial 
forecast 

(a)  .\  financial  forecast  may  be  filed  in 

lieu  of  the  pro  forma  condensed 
statements  of  income  required  by 
§n.941jb)(l). 


(1)  The  financial  forecast  shall  cover  a 
period  of  at  least  12  months  from  the 
later  of  (i)  the  date  of  the  most  recent 
balance  sheet  included  in  the  filing  or 
(ii)  the  consummation  date  or  estimated 
consummation  date  of  the  transaction. 

(2)  The  forecasted  statement  of 
income  shall  be  presented  in  the  same 
degree  of  detail  required  by 

§  11.941(b)(3)  for  the  pro  forma 
condensed  statements  of  income. 

(3)  Assumptions  particularly  relevant 
to  the  transaction  and  effects  thereof 
should  be  clearly  set  forth 

(4)  Historical  condensed  financial 
information  of  the  bank  and  the 
business  acquired  or  to  be  acquired,  if 
any,  shall  be  presented  for  at  least  a 
recent  12  month  period  in  paraiiel 
columns  with  the  financial  forecast. 

(b)  Such  financial  forecast  shall  be 
presented  in  accordance  with  the 
guidelines  established  by  the  American 
Institute  of  Certified  Public  Accountants. 

(c)  Forecasted  eamings-per-share  data 
shall  be  substituted  for  pro  forma  per- 
share  data. 

(d)  This  section  does  not  permit  the 
filing  of  a  financial  forecast  in  lieu  of  pro 
forma  information  required  by  generally 
accepted  accounting  principles. 

Dated.  Iu,ne  S.  1»84. 
C.T.  Conover. 
Comptroller  ofihe  Currency. 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  Service 

Nationai  Environmental  Policy  Act; 
Revteed  Imptomenting  Procedures 

agency:  Forest  Service.  USDA. 
action:  Notice  of  proposed  revision. 

SUMMARY:  The  Forest  Service  proposes 
to  revise  Forest  Service  Manual  (FSM) 
Chapter  1950  and  Forest  Service 
Handbook  (FSH)  1909.15,  Environmental 
Policy  and  Procedures.  The  revisions 
emphasize  the  need  to  scope  proposed 
actions  to  determine  the  extent  of 
environmental  analysis  required.  They 
also  clarify  the  meaning  of  categorical 
exclusions  and  encourage  their  use 
where  effects  of  proposed  actions  are 
not  significant. 

DATE:  Comments  must  be  received  by 
November  20, 1984. 

ADDRESS:  Comments  should  be  sent  to 
R.  Max  Peterson.  Chief  (1950),  Forest 
Service,  USDA.  P.O.  Box  2417. 
Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Ketcham.  Director, 
Environmental  Coordination,  (202)447- 
4708. 

SUPPLEMENTARY  INFORMATION:  FSM 

1950  and  FSH  1909. 15  contain  Forest 
Service  policy  and  procedural  guidelines 
to  implement  the  National 
Environmental  Policy  Act  as  required  by 
the  Council  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  Parts  1500- 
1508).  The  present  direction  in  FSM  1950 
and  FSH  1909. 15  was  published  in  the 
Federal  Register  on  November  19. 1981 
(46  FR  56998,  Part  3). 

Consistent  with  agency  directives 
policy,  FSM  1950  is  being  revised  to 
specify  desired  results,  to  minimize 
procedural  detail,  to  rely  as  much  as 
practicable  on  judgment  of  field 
professionals,  and  to  permit  discretion 
in  achieving  on-the-ground  results 
appropriate  to  local  situations  and 
conditions.  As  proposed,  FSM  1950 
would  contain  only  that  direction 
needed  by  line  and  primary  staff 
officers.  The  more  detailed  procedures 
for  environmental  analyses  and 
documentation  are  set  forth  in  the 
handbook,  FSH  1909.15.  This  includes 
passages  which  clarify  the  Chiefs  and 
Secretary's  NEPA  responsibilities  in 
situations  where  they  have  retained 
decision  authority.  In  addition,  portions 
of  the  handbook  have  been  reorganized 
and  edited  for  a  more  concise,  logically 
ordered  presentation.  Minor  changes  are 
included  to  keep  the  handbook 
consistent  with  FSM  1950  manual 
revisions. 


The  Council  on  Environmental 
Quality's  regulations  and  supplementary 
guidance  emphasize  that  competent 
scoping  is  the  key  to  successful 
environmental  analysis  and  the  right 
kind  of  documentation.  Scoping  is  the 
appropriate  stage  to  examine  the 
characteristics  of  the  proposed  action 
and  to  identify  potentially  affected  and 
interested  agencies  and  publics, 
important  issues,  and  a  range  of 
reasonable  alternatives.  For  this  reason 
the  Forest  Service  plans  to  apply 
appropriate  scoping  procedures  to  all 
proposed  actions  under  NEPA  rather 
than  only  to  those  requiring 
environmental  impact  statements.  This 
broader  application  of  scoping  sets  the 
stage  for  an  efficient,  defensible 
analysis  with  relevant,  concise 
documentation. 

The  proposed  policy  on  categorical 
exclusions  clarifies  and  broadens 
current  direction  by  allowing 
responsible  officials  to  exclude  from 
preparation  of  environmental 
assessments  and  environmental  impact 
statements  proposed  actions  not  having 
a  significant  effect  on  the  human 
environment.  It  also  expands  the  listing 
of  typical  classes  of  actions  which  might 
be  excluded.  This  will  permit  agency 
officials  to  concentrate  valuable  time 
and  other  resources  on  proposed  actions 
which  will  or  might  have  significant 
effects. 

The  revision  also  applies  the 
principles  of  adoption  to  existing 
internal  environmental  documents. 
Adoption  of  our  own  documents, 
including  environmental  assessments,  is 
appropriate  when  another 
decisionmaker  is  responsible  for  an 
action  that  is  within  the  same  general 
area  and  that  is  adequately  covered  by 
the  original  document.  Incorporation  by 
reference  in  any  environmental 
document  may  also  be  used  to  prevent 
duplication  of  effort. 

In  order  to  cover  the  full  extent  of  the 
proposed  revised  procedures,  both 
Forest  Service  Manual  Chapter  1950  and 
the  revised  portions  of  Forest  Service 
Handbook  1909.15  must  be  reviewed. 
This  notice  publishes  the  entire 
handbook  '  except  for  Chapter  60. 
References. 

Comments  on  the  proposed  revision 
are  invited  and  will  be  considered  in  the 
preparation  of  the  final  revision  of  the 
directives  material. 


'  Certain  Landbook  exhibits  are  not  published  in 
this  proposed  revision  but  will  t>e  published  in  the 
final  revision. 


Dated:  September  14, 1984. 
|.  Lamar  Beasley, 

Deputy  Chief. 

TITLE  1900— PL.'V.NNING 

Chapter  1950 — Environmental  Policy 
and  Procedures 

CONTENTS 

Zero  Code 
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Zero  Code 

1950.1— Authority. 

1   The  National  En  vironmental  Policy 
Act  of  1969  (NEPA),  as  amended  (42 
U.S.C.  4321-^346).  NEPA  encourages  the 
Forest  Service  to  carry  out  its  programs 
in  ways  that  will  create  and  maintain 
conditions  under  which  people  and 
nature  can  exist  in  productive  harmony 
and  fulfill  social,  economic,  and  other 
needs  of  present  and  future  generations. 

NEPA  also  requires  that  a  systematic, 
interdisciplinary  approach  be  used  in 
planning  and  decisonmaking  for  actions 
which  may  have  an  impact  on  the 
human  environment.  The  act  further 
requires  detailed  statements  on 
proposals  for  legislation  and  other  major 
Federal  actions  significantly  affecting 
the  quality  of  the  hi.man  environment. 

2.  Council  on  Environmetai  Quality 
Regulations  (40  CFR  1500-1508)  for 
implementing  the  National 
Environmental  Policy  Act. 

3.  U.S.  Department  of  Agriculture 
NEPA  Policies  and  Procedures  (7  CFR 
lb).  USDA  agencies  are  directed  to 
develop  and  implement  procedures  for 
compliance  with  NEPA  and  seven 
categories  of  activities  are  excluded 
from  documentation. 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1964  /  Notico 37307 


The  above  authorities  and 
supplementary  Council  on 
Environmental  Quality  guidance  are 
printed  in  full  in  Chapter  60  of  the  Forest 
Service  Environmental  Procedures 
Handbook  (FSH  1909.15). 

1950.2— Objectives. 

1.  To  consider  carefully  the 
environmental  consequences  of  agency 
planning  and  decisionmaking. 

2.  To  document  environmental 
considerations  adequately. 

3.  To  conduct  and  document 
environmental  analyses  and  subsequent 
decisions  efficiently  and  cost- 
effectively. 

7950.3— Policy. 

1.  Fully  integrate  NEPA  requirements 
info  agency  planning  and 
decisionmaking. 

2.  Use  scoping  to  determine  the  depth 
and  breadth  of  environmental  analysis 
required  for  all  proposed  actions  and 
consider  whether  the  analysis  needs  to 
be  documented. 

3.  Notify  interested  and  affected 
publics  of  the  availability  of 
environmental  documents  (40  CFR 
1506.6{b)).  records  of  decision,  and 
decision  notices  in  a  maimer 
appropriate  to  the  situation. 

4.  Make  environmental  documents, 
decision  notices,  and  records  of  decision 
available  to  the  public  free  of  charge  to 
the  extent  practicable  (40  CFR  1506.6(f]). 

5.  Apply  the  concepts  of  tiering  and 
adoption  to  both  environmental  impact 
statements  and  environmental 
assessments  (40  CFR  1502.20, 1506.3). 

1950.4 — Responsibility. 

1950.41— Washington  Office. 

1950.41a— Chief.  The  Chief  is 
responsible  for  environmental  analysis, 
documentation,  and  decisions  relating  to 
legislation  and  national  policies,  plans, 
programs,  projects,  and  other  actions  of 
national  importance  where  the  Chief  has 
reserved  jurisdiction. 

1950.41b — Director  of  Enviromenatl 
Coordination.  The  Director  is  the  staff 
official  responsible  for  the 
establishment  of  national  standards, 
procedures,  and  coordination  necessary 
to  implement  the  National 
Environmental  Policy  Act  for  the  Forest 
Service.  This  includes  policies  and 
procedures  for  conducting  social 
analysis. 

The  Director  also  provides  liason  with 
the  Council  on  Environmental  Quality 
and  consults  with  the  Council  on 
possible  referrals  (40  CFR  1504)  and 
emergencies  (1506.11). 


1950.42— Regional  Foresters,  Station 
Directors,  and  Area  Director  Regional 
Foresters,  Station  Directors,  and  the 
Area  Director  who  are  delegated 
responsibility  for  proposed  actions  are 
also  responsible  for  related 
environmental  analyses  and 
documentation  (FSM  1220  and  1230). 
Regional  Foresters,  Station  Directors, 
and  the  Area  Director  may  file 
environmental  impact  statements 
directly  with  the  Environmental 
Protection  Agency  for  actions  v^thin 
their  authority.  Refer  matters  requiring 
consultation  with  the  Council  on 
Environmental  to  the  Washington  Office 
Director  of  Enviromnental  Coordination. 

1950.43— Forest  Supervisers,  Project 
Leaders,  and  State  and  Private  Forestry 
Field  Representatives.  Regional 
Foresters  may  redelegate  responsibility 
for  environmental  analyses, 
documentation  and  related 
requirements,  and  decisions  on 
proposed  actions  to  Forest  Supervisors. 
Project  Leaders,  and  State  and  Private 
Forestry  Field  Representatives. 

1950.6— Guidance.  Detailed 
instructions  for  conducting  and 
documenting  environmental  analyses 
and  implementing  and  monitoring 
proposed  actions  are  presented  in  FSH 
1909.15. 

1951 — Scoping  and  Environmental 
Analysis. 

1951.1 — Scoping.  Use  scoping  to 
mvestigate  and  identify  relevant  issues 
and  the  extent  of  analysis  required  for 
all  proposed  actions.  Depending  on  the 
complexity  and  nature  of  the  action, 
scoping  varies  from  a  brief 
consideration  of  a  few  pertinent  factors 
in  a  proposed  minor  action  to  full 
compliance  with  Council  on 
Environmental  Quality  scoping 
regulations  for  preparation  of 
environmental  impact  statements. 

1951.2 — En  vironmental  Analysis. 
Estimate  the  physical,  biological,  social, 
and  economic  effects  of  proposed 
agency  actions  on  the  quality  of  the 
human  environment  and  determine  if 
and  what  types  of  environmental 
documents  are  needed. 

1952 — Documentation. 

1952. 1 — En  vironmental  impact 
statements.  Prepare  environmental 
impact  statements  to  document  the 
analysis  of  major  federal  actions  which 
will  have  a  significant  effect  on  the 
human  environment  (40  CFR  1502.3). 
These  documents  must  meet  all 
requirements  of  40  CFR  1502.  Actions 
requiring  environmental  impact 
statements  include: 


1.  ProposaU  for  legislation 
recommended  by  tiie  Forest  Service, 
when  significant  effects  would  result. 

2.  Regional  guides  and  forest  land  and 
resource  management  plans. 

3.  Other  major  actions  that  would 
produce  significant  effects. 

1952.2— Categorical  exclusion  from 
documentation  (40  CFR  1506.4).  USDA 
regulations  exclude  seven  categories  of 
actions  from  documentation  (7  CFR  lb.3) 
Exclude  from  documentation  in 
environmental  assessments  or 
environmental  impact  statements  other 
actions  which,  based  on  past  experience 
and  environmental  analysis,  will  have 
no  significant  effect  on  the  human 
environment,  individually  or 
cumulatively. 

The  guide  for  exclusion  is  the 
significance  of  the  effects  of  the 
proposed  action,  considering  both 
context  and  intensity  (40  CFR  1508^). 
Actions  which  have  short-term  effects  or 
limited  magnitude  are  normally 
excluded. 

In  unusual  circumstances,  an  action 
listed  below  may  have  a  significant 
environmental  effect  and  must  be 
documented  in  an  environmental 
assessment  or  environmental  impact 
statement. 

Typical  classes  of  actions  which  might 
be  categorically  excluded  are: 

1.  Administrative  actions,  such  as: 

a.  Road  and  area  closures. 

b.  Restrictions  on  travel  or  use.  such 
as  camping,  boating,  or  hunting. 

c.  Posting  sigiu  and  markers. 

2.  Construction  of  facilities  or 
improvements,  consistent  with  existing 
management  direction,  such  as: 

a.  Auxiliary  support  buildings  or  other 
structures. 

b.  Cattle  guards  on  or  adjacent  to 
existing  roads. 

c.  Picnic  areas,  campgrounds,  and 
nature  trails. 

d.  Fences  and  gates. 

e.  Temporary  low-standard  roads. 

3.  Renovation,  repair,  and 
maintenance  activities,  not  including 
aerial  application  of  herbicides,  to  meet 
applicable  standards,  such  as  the 
following: 

a.  Buildings  and  grounds. 

b.  Roads  and  rights-of-way. 

c.  Trails. 

d.  Campgrounds. 

e.  Fences. 

f.  Fire  breaks. 

g.  Range  improvements. 

4.  Vegetation  management  activities, 
such  as  the  following,  which  are  limited 
in  scale  and  duration,  primarily  using 
existing  roads  and  facilities,  and  do  not 
include  aerial  application  of  herbicides. 
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a.  Timber  atand  Improvement, 
including  thinning  and  pruning. 

b.  Low-impact  timber  sales,  including 
firewood  and  salvage. 

c  Regeneration. 

d.  Routine  use  of  prescribed  burning. 

e.  Suppressing  poisonous  plants  and 
noxioua  weeds. 

5.  Routine  range  management 
activities,  such  as: 

a.  Improving  conditions  for  livestock 
by  fencing,  seeding,  and  installing  water 
facilities. 

b.  Reissuing  grazing  permits  in  areas 
with  established  grazing  programs. 

a  Modifications  of  grazing  permits 
designed  to  improve  range  conditions  or 
improve  the  efficiency  of  grazing 
management  that  do  not  substantially 
change  the  character  of  the  authorized 
use. 

6.  Issuance  or  modiBcation  of  special ' 
use  authoiizations  such  as: 

a.  Gathering  firewood  and  other  plant 
material. 

b.  Siting  beehives. 

a  Outfitting  and  guiding. 

d.  Gates  and  short  roads  to  provide 
access  to  private  lands  and 
developments. 

e.  Development  of  low-impact  roads, 
rights-of-way.  or  easements. 

f.  Additional  use  or  limited 
improvement  of  existing  roads,  rights-of- 
way,  and  easements. 

7.  Routine  jjest  management  projects 
not  involving  aerial  application  of 
pesticides,  such  as: 

a.  Suppressing  nuisance  pests;  for 
example,  mosquitos,  wasps,  flies,  and 
chiggers  in  public  use  areas. 

b.  Protecting  valuable  trees  in  seed 
orchards  and  administrative  sites. 

8.  Low-impact  mineral  and  energy 
activities,  such  as: 

a.  Preliminary  exploration;  for 
example,  vibroseis  operations  using 
existing  roads. 

b.  Activities  which  do  not  require  a 
plan  of  operations  under  36  CFR  228.4 
and  cause  no  significant  surface 
disturbance;  for  example,  the  search  few, 
and  occasional  removal  of,  small 
mineral  samples. 

9.  Fish  and  wildlife  management 
activities,  such  as: 

a.  Habitat  improvement. 

b.  Installing  fish  ladders. 

c.  Stocking  native  or  established 
species. 

10.  Standard  transfer  of  interests  in 
land,  such  as: 

a.  Sales,  exchanges,  or  interchanges 
pursuant  to  the  Small  Tracts  Act 

b.  Purchases. 

c.  Statutorily  mandated  exchanges. 
Generally,  the  nature  of  a  proposed 
action  determines  whether  or  not  to 


document  a  categorical  exclusion.  In 
those  situations  where  environmental 
assessments  have  historically  been 
prepared  for  actions  which  now  may  be 
categorically  excluded,  a  simple  note  or 
memorandum  in  the  project  file  for  one 
or  more  projects  should  be  adequate.  In 
other  situations  no  documentation  is 
necessary. 

1952.3— Environmental  Assessments. 
Prepare  environmental  assessments  to 
document  the  analysis  of  actions  that 
may  significantly  affect  the  quality  of 
the  human  environment  unless  the 
responsible  official  has  decided  to 
prepare  an  environmental  impact 
statement. 

EJnvironmental  assessments  must 
meet  the  purpose  and  content 
requirements  of  40  CFR  1508.9. 

1953 — Related  documents. 

1953.1— Notice  of  intent  Pubbsh  a 
notice  of  intent  in  the  Federal  Register 
as  soon  as  practicable  after  the  decision 
to  prepare  an  environmental  impact 
statement. 

1953.2 — Finding  of  no  significant 
impact.  See  40  CFR  1501.4(e),  1508.13. 

1953.3 — Decision  notice.  A  decision 
notice  states  what  the  decision  was,  the 
reasons  for  the  decision,  and  whether 
the  decision  is  subject  to  appeal. 
Prepare  a  decision  notice  for  actions 
documented  in  an  environmental 
assessment  The  responsible  official 
must  sign  and  date  the  decision  notice 
on  the  date  the  decision  is  made. 

\953.4 — Record  of  decision.  In  cases 
where  an  environmental  impact 
statement  has  been  prepared,  the 
responsible  official  shall  prepare  a 
record  of  decision.  For  actions  subject  to 
administrative  appeal,  the  responsible 
official  should  sign  and  date  the  record 
of  decision  on  the  date  it  is  transmitted 
with  the  final  environmental  impact 
statement  to  the  Environmental 
Protection  Agency  and  made  available 
to  the  public  (36  CFR  211.18). 

For  actions  not  subject  to  appeal  the 
responsible  official  signs  and  dates  the 
record  of  decision  no  sooner  that  30 
days  after  the  notice  of  availability  of 
the  final  environmental  impact 
statement  is  published  in  the  Federal 
Register  (40  CFR  1506.10(b)). 

1954— Emergency  actions  (40  CFR 
1506.11).  Emergencies  may  require 
immediate  actions,  without  adequate 
environmental  analysis  and 
documentation,  to  prevent  or  reduce  risk 
to  public  health  or  safety  or  serious 
resource  loss.  When  consultation  with 
the  Council  on  Environmental  QuaHty  is 
anecessary,  consult  with  the 
Washington  Office  Director  of 
Environmental  Coordination  (FSM 
1950.41b  and  1950.42). 
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This  handbook  provide*  procedural 
guidance  for  implementing  the  National 
Environmental  Policy  Act  and  the 
Council  on  Environmental  Quahty 
regulations  (40  CFR  1500-1508)  in  Forest 
Service  activities. 

The  handbook  is  organized  to 
distinguish  clearly  between  analyzing 
the  effects  of  proposed  actions  and 
documenting  the  results  of  such 
analysis.  Chapter  10  sets  forth 
guidelines  on  the  scoping  process. 
Chapter  20  addresses  the  actual  analysis 
process.  Chapters  30  and  40  contain  the 
the  dociunentation  requirements  for 
environmental  assessments  and  impact 
statements.  Chapter  50  addresses 
implementing  and  monitoring 
requirements.  Chapter  80  includes  the 
text  of  pertinent  laws,  regulations,  and 
memoranda  and  other  reference 
materials  needed  to  carry  out  the 
procedures  in  this  handbook. 

This  handbook  is  to  be  used  in 
conjunction  with  the  broad  direction  set 
forth  in  FSM  1950,  Environmental  Policy 
and  Procedures  Manual.  « 

02 — Objectives 

1.  To  incorporate  environmental 
considerations  mto  Forest  Service 
planning  and  decisionmaking  in  a 
systematic  and  cost-effective  manner. 

2.  To  provide  uniform  guidelines  and 
direction  for  conducting  environmental 
analyses  associated  with  preparing 
regional  guides  and  forest  land  and 
resource  management  plans,  and  for 
carrying  out  other  resource  management 
activities  or  actions. 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1964  /  Notices 37309 


03— Policy 

04 — Responsibility 

Line  officers  are  responsible  for 
ensuring  that  planning  and 
decisionmaking  incorporate  the 
procedural  direction  in  this  handbook. 

05 — Definitions 

1.  Categohcol  Exclusion.  (40  CFR 
1508.4). 

2.  Cooperating  Agency ■  (40  CFR 
1508.5). 

3.  Cumulative  Impact.  (40  CFR  1508.7). 

4.  Decision  Notice.  A  concise  public 
record  of  the  responsible  official's 
decision  when  an  environmental 
assessment  is  prepared. 

5.  Effects.  (40  CFR  1508.8). 

6.  Environmental  Analysis.  An 
investigation  of  alternative  actions  and 
their  predictable  environmental  effects, 
including  physical,  biological,  economic, 
and  social  consequences  and  their 
interactions;  short-  and  long-term 
effects:  and  direct,  indirect,  and 
cumulative  effects.  This  process 
provides  the  information  needed  for 
identifying  actions  which  may  be 
categorically  excluded,  preparing 
environmental  documents,  and 
determining  whether  an  environmental 
impact  statement  is  required. 

7.  Environmental.  (40  CFR  1508.9). 

8.  En  vironmental  Design  Arts. 
Disciplines  that  directly  influence  the 
biological  and  physical  environment  as 
a  result  of  the  design  of  projects  of  all 
kinds. 

9.  Environmental  Documents.  (40  CFR 
1508.10). 

10.  Environmental  Impact  Statement. 
(40  CFR  1508.11). 

11.  Environmentally  Preferable 
Alternative.  The  alternative  (or 
alternatives)  that  best  meets  the  goals  of 
Section  101  of  the  National 
Environmental  Policy  Act  (NEPA). 

12.  Finding  of  No  Significant  Impact. 
(40  CFR  1508.13). 

13.  Flood  Plains.  "Lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  water  including,  as  a  minimum, 
that  area  subject  to  a  one-percent  or 
greater  chance  of  flooding  in  any  given 
year"  (E.0. 11988). 

14.  Human  Environement.  (40  CFR 
1508.14). 

15.  Irreversible.  Describes  the  loss  of 
future  options.  Applies  primarily  to  the 
effects  of  use  of  nonrenewable 
resources,  such  as  minerals  or  cultural 
resources,  or  to  those  factors  that  are 
renewable  only  over  long  periods  of 
time,  such  as  soil  productivity. 

18.  Irretrievable.  Applies  to  the  loss  of 
production,  harvest,  or  use  of  renewable 
natural  resources.  For  example,  some  or 
all  of  the  timber  production  from  an  area 


is  lost  irretrievably  while  an  area  is 
serving  as  a  winter  sports  site.  The 
production  lost  is  irretrievable,  but  the 
action  is  not  irreversible.  If  the  use 
changes,  it  is  possible  to  resume  timber 
production. 

17.  Issue.  A  point  of  discussion, 
debate,  or  dispute. 

18.  Jurisdiction  by  Law.  (40  CFR 
1508.15). 

19.  Lead  Agency.  (40  CFR  1508.16). 

20.  Legislation.  (40  CFR  1508.17). 

21.  Major  Federal  Action.  (40  CFR 
1508.18). 

22.  Matter.  (40  CFR  1508.19). 

23.  Mitigation.  (40  CFR  1508.20). 

24.  NEPA  Process.  (40  CFR  1508.21). 

25.  Notice  of  Intent.  (40  CFR  1508.22). 

26.  Opportunities.  Possible  actions, 
measures,  or  treatments  that  may  be 
taken  to  address  goals  and  objectives. 

27.  Proposal.  (40  CFR  1508.23). 

28.  Record  of  Decision.  A  concise 
public  record  of  a  responsible  official's 
decision  on  actions  for  which  an 
envirormiental  impact  statement  was 
prepared.  (40  CFR  1505.2). 

29.  Referring  Agency.  (40  CFR 
1508.24). 

30.  Scope.  (40  CFR  1508.25). 

31.  Scoping.  Examining  a  proposed 
action  and  its  possible  effects; 
establishing  the  depth  of  analysis 
needed;  and  determining  analysis 
procedures,  data  needs,  and  task 
assignments.  Depending  on  the 
complexity  and  nature  of  the  action, 
scoping  varies  from  a  brief 
consideration  of  a  few  pertinent  factors 
in  a  proposed  minor  action  to  full 
compliance  with  CEQ  direction  for  EIS 
preparation  (40  CFR  1501.7).  Elements  of 
scoping  may  include  exploring  the 
nature  of  the  action,  determining  the 
responsible  official  and  cooperating 
agencies,  initiating  public  involvement, 
identifying  issues,  selecting  an 
interdisciplinery  team,  establishing 
analysis  criteria,  exploring  possible 
alternatives  and  their  environmental 
effects,  and  making  task  assignments. 

32.  Special  Expertise.  (40  CFR 
1508.26). 

33.  Significantly.  (40  CFR  1508.27). 

34.  Substantive  Comment.  A  comment 
that  provides  factual  information, 
professional  opinion,  or  informed 
judgment  germane  to  the  decision  under 
consideration. 

35.  Tiering.  (40  CFR  1508.28). 

36.  Wetlands.  "Areas  that  are 
inundated  by  surface  or  ground  water 
with  a  frequency  sufficient  to  support 
and  under  normal  circumstances  does  or 
would  support  a  prevalence  of 
vegetative  or  aquatic  life  that  requires 
saturated  or  seasonally  saturated  soil 
conditions  for  growth  and  reproduction" 
(E.0. 11990). 


06— Overview  of  process 

Exhibits  1  and  2  illustrate  the  full 
NEPA  process  and  indicate  the  normal 
sequence  of  actions  that  occur  under 
various  alternatives. 

Exhibit  1— TIm  NEPA  ProoMs 

Exhibit  2 — Eoviromnantal  Analysi*, 
Documentation,  and  Implementation 

07—^ross  references 

Exhibit  1  provides  a  quick  reference  to 
the  sources  of  direction  governing  the 
various  activities  required  for 
environmental  analysis. 

Exhibit  1 

Chapter  10— Scx>piiig 

Cooteoti 

10 — Scoping. 
10.2— Objectives. 
lO.a-^olicy. 

10  4 — Responsibility. 

11 — Conduct  preliminary  scopms. 

11.1 — Organize  scoping  effort. 

11.11 — Use  flexible  procedures. 

11.2 — ^Determine  characteristica  of  proposed 

action  and  natxu«  of  the  decision. 
11.3 — Identify  agencies  involved  and 

responsible  official. 

11  4 — Determine  if  existing  documents 

address  proposed  action. 
11.5 — Look  for  relevant  issues. 
11-6 — Assess  public  involvement  needs  and 

initiate  public  participation. 
11.7 — Identify  skills  needed  for  analysis. 
11.71 — Determine  need  for  interdisciplinary 

team. 
12 — Proceed  to  more  extensive  scoping. 
12 1 — Select  interdisciplinary  team. 
12.2 — Convene  interdisciplinary  team  and 

assign  tasks. 
12.3 — Expand  public  Involvement  ai 

appropriate. 
12.4 — Plan  for  orderly  analysis. 
12.41 — Formulate  analysis  critena. 
12.42 — Formalize  issues. 
12.43 — Explore  alternatives. 
12.44 — Determine  other  analysis  needs. 
13 — Inform  participants  of  results  of  scoping. 

Scoping  is  the  procedure  by  which  the 
Forest  Service  determines  the  extent  of 
analysis  necessary  for  an  informed 
decision  on  a  proposed  action. 

Scoping  may  be  viewed  as  a  form  of 
preliminary  environmental  analysis. 
However,  for  clarity,  this  handbook 
distinguishes  scoping  from  the 
environmental  analysis  which  results 
from  the  scoping  process. 

10.2 — Objectives.  The  Forest  Ser\'ice 
conducts  scoping: 

1.  To  gather  the  information  necessary 
to  determine  the  degree  of  analysis 
required  on  a  proposed  action. 

2.  To  help  determine  if  and  how  the 
environmental  analysis  of  proposed 
actions  is  to  be  documented. 
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3.  To  help  determine  whether  analysis 
of  a  proposed  action  is  categorically 
excluded  bmm  docuraentatioo. 

4.  To  produce  a  wcrk  plan  to  guide 
envinmnental  analysis  and 
documentation,  and  to  assign  tasks. 

5.  To  achieve  effective  use  of  time  and 
money  in  condacting  enviromnental 
analysis. 

10.3 — Policy.  1.  Use  scoping  to 
investigate  the  nature  of  any  proposed 
action  and  to  determine  how  mnch 
analysis  ia  necessary.  The  use  of 
scoping  ia  not  confined  to  the 
prepasation  of  environmental  impact 
statements. 

2.  Ensure  that  an  appropriate 
interdisciplinary  approach  is  used  in  the 
scoping  process  (sea  11.1, 11.7,  and  12). 

3.  Conduct  the  scoping  actions  set 
forth  in  this  chapter  commensurafe  with 
the  complexity  of  the  proposed  action. 
Not  all  scoping  activities  are  required 
for  all  proposed  actions. 

10.4 — Responsibility.  The  official 
responsible  for  a  decision  on  a  proposed 
action  shall: 

1.  Ensure  that  an  appropriate  level  of 
scoping  occurs. 

2.  Determine  whether  an 
interdisciplinary  (ID)  team  of  specialists 
is  needed  for  further  scoping  and 
environmental  analysis. 

3.  Select  the  ID  team  and  leader  using 
the  criteria  set  forth  in  section  12.1. 

4.  Review  and  approve  the  ID  team's 
plan  of  work. 

For  actions  where  the  Chief  or  the 
Secretary  is  the  responsible  official,  the 
Washington  Office  Environmental 
Coordination  Staff  participates  with 
appropriate  field  or  other  Washington 
Office  Staffs  and  involves  the 
appropriate  Deputy  Chief,  the  Chief,  or 
the  Assistant  Secretary,  as  necessary. 
(FSM  1950.41.) 

11 — Conduct  preliminary  scopmg 

11.1— Organize  scoping  effort  The 
National  Environmental  Policy  Act 
(NEPA)  requires  a  systematic, 
interdisciplinary  approach  to  ensme 
integrated  application  of  the  natural  and 
social  sciences  and  the  environmental 
design  arts  in  any  planning  and 
decisionmaking  diat  affects  the  human 
environment  (40  CFR  1501.2(al).  The 
interdisciplinary  approach  used  ia 
scoping  varies  according  to  the 
judgment  of  the  responsible  official. 

Where  it  is  necessary  to  resolve 
which  agency  shall  be  the  lead  agency 
for  scoping  and  analysis,  follow  the 
direction  in  section  46.1. 

Ill  1 — Use  flexible  procedures. 
Because  the  nature  and  complexity  of  a 
proposed  action  determines  the  scope 
and  intensity  of  the  required  analysis, 
there  is  no  single  required  or  prescribed 


technique.  The  responsible  official  may 
expand,  omit,  or  combine  the  various 
steps  of  the  process  outlined  in  this 
handbook  to  aid  in  the  understanding  of 
the  proposed  action  and  in  responding 
to  the  issues  identified.  In  each  analysis, 
use  previously  documented  information 
to  avoid  duplication  of  efforts.  If  there  ia 
no  longer  a  need  to  complete  an  analysis 
(because  a  project  application  is 
withdrawn  or  for  other  reasons],  stop 
the  analysis  and  inform  the  interested 
parties. 

11.2 — Determine  the  characteristics  of 
the  proposeti  action  and  nature  of  the 
decision.  Important  details  include: 

1.  Sponsorship:  who  wants  the  action 
and  why. 

2.  Technical  details:  phases  of 
activity,  equipment  used,  number  and 
types  of  employees  needed. 

3.  Time  schedules:  when  the  action 
would  begin  and  end,  the  duration  of 
major  phases. 

4.  Preliminary  estimates  of  possible 
environmental  effects. 

5.  Preliminary  estimates  of  public 
interest  in  the  action  and  the  tikelibood 
of  controversy. 

6.  Type  of  decision:  whether  to 
implement  or  permit  the  action,  how  to 
do  it,  or  both. 

7.  Whether  or  not  a  categorical 
exclusion  is  appropriate. 

11.3 — Identify  agencies  involved  and 
responsible  officials.  The  responsible 
official  for  proposed  actions  on  National 
Forest  System  lands  usually  is  the 
agency  employee  who  has  the  delegated 
authority  to  make  the  required 
deci8ion{s).  When  an  action  is  proposed, 
the  responsible  official  must  identify 
other  Federal,  State,  or  local  agencies 
with  an  interest  In  the  action  and  must 
estimate  the  extent  of  analysis  required 
for  an  informed  decision.  The  official 
may  base  this  estimate  on  existing 
documentation,  personal  experience, 
and  consultation  with  knowledgeable 
people.  At  this  point,  it  would  be  helpful 
to  decide  whether  an  interdisciplinary 
team  is  necessary  to  carry  out  the 
remainder  of  the  analysis  process  or 
whether  a  much  less  formal 
interdisciplinary  approach  would  suffice 
(sec.  11.7). 

11-4 — Determine  if  existing  documents 
address  proposed  action.  Sometimes  a 
responsible  official  may  determine  that 
an  existing  environmental  document 
adequately  addresses  a  proposed  action. 
For  such  actions,  the  official  may  adopt 
the  existing  document  (40  CFR  1506.3)  if 
the  official  is  satisfied  with  the  accuracy 
and  adequacy  of  the  document.  In  this 
case,  the  responsible  official  must 
determine  if  the  existing  document 
needs  to  be  recirculated  to  interested 
parties  (40  CFR  150e.3(b)  and  (c)).  The 


official  must  prepare  a  record  of 
decision  or  a  decision  notice  with  a 
finding  of  no  significant  impact 

Case  histories  of  similar  actions  SMy 
be  reviewed  for  additional  inloraMtion 
on: 

1.  Geographic  areas  and  resources 
that  the  action  is  likely  to  affect. 

2.  The  scale,  duration,  and  intensity  of 
possible  effects. 

3.  Applicable  Federal  and  State  lews 
and  regulations. 

4.  Pertinent  documents  and  other  data 
sources. 

Such  information  should  help  define 
the  situation  and  narrow  the  scope  of 
the  environmental  analysis.  The 
evironmental  documents  prepared  for 
the  proposed  action  may  incorporate 
these  sources  by  reference,  (secffons 
3ZZ  Tiering;  32.3.  Adoption;  and  32.4, 
Incorporation  by  Reference.) 

11.5 — Look  for  relevant  issues.  Based 
on  reviews  of  similar  actions, 
knowledge  of  the  area(s)  involved, 
discussion  with  community  leaders, 
and/or  consultations  with  experts  who 
are  familiar  with  such  actions  and  tfieir 
effects,  prepare  and  evaluate  a 
preliminary  list  oi  issues  and  concerns. 
The  goal  of  preparing  this  list  is  to 
provide  an  early  look  at  poteotia)  issnes 
and  to  sharpen  the  focus  of  the 
environmental  analysis  (40  CFR 
1501.1(d]). 

11.6 — Assess  public  involvement 
needs  and  initiate  public  participation. 
Review  the  need  for  public  pertieipation 
in  investigating  the  scope  of  the 
proposed  action.  Identify  agency  options 
for  involving  potentially  interested  ami 
affected  individuals,  organizations,  and 
governments  in  the  analysis  process  (4tT 
CFR  1508.8).  Early  in  the  analysis  of 
proposed  actions  that  may  haTe 
important  or  controversial  effects,  it  is 
essential  to: 

1.  Provide  adequate  pubKc 
information  about  the  proposed  action. 

2.  Analyze  public  reactions:  that  is. 
who  expects  to  be  affected  and  how. 

3.  Consider  suggestions  offered  by 
those  affected. 

11.7— Identify  skills  needed  for 
analysis.  Proposals  for  minor  actions, 
especially  those  which  can  be  tiered 
from  an  existing  environmental 
document  (40  CFR  1508.28),  may  not 
require  the  selection  of  an 
interdisciplinary  team  (sec.  11).  When 
there  is  a  need  for  extensive 
environmental  analysis,  select  an 
interdisciplinary  team  and  support  staff 
to  provide  the  required  range  of  skills. 
The  disciplines  and  skills  of  this  group 
must  be  appropriate  to  the  scope  of  the 
action  and  the  issues  identified  (40  CFR 
1502.8).  The  team  must  have  the 
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professional  capability  to  nietUify  and 
evaluate  the  potential  direct,  indirect, 
and  cumulative  social,  ecoaoinic, 
physical,  and  biological  effects  of  the 
proposed  action  and  its  alternatives  (40 
CFR  1507.2:  1506.25]. 

Interdisciplinary  teams  are  not 
necessary  for  all  analyses.  A  qualified 
individual  may  perform  the  necessary 
analysis  for  simple  actions.  However, 
the  analysis  still  must  include 
consideration  of  the  physical,  biological, 
economic,  and  social  factors  pertinent  to 
the  decision.  Team  review  of  the 
analysis  also  may  satisfy  the 
requirement  for  use  of  the 
interdisciphnary  approach.  Complex 
actions  normally  require  a  team  of 
specialists  representing  the  necessary 
disciplines. 

11. 71 — Determine  need  for 
interdisciplinary  team.  Preparation  of 
regional  guides  and  forest  plans  requu^s 
the  use  of  rnterdisciplinary  (ID)  teams 
(36  CFR  219.5)  who  are  responsible  for 
the  environmental  analysis  (40  CFR 
1502.6). 

12— Proceed  to  more  extensive  scoping 

The  interdisciplinary  approach  to 
preparmg  an  environmental  impact 
statement  often  begins  with  the 
responsible  official  designating  an  ID 
team  and  leader.  The  team  is 
responsible  for  conducting  extensive 
scoping  and  the  subsequent 
environmental  analysis,  subject  to 
review  and  approval  by  the  responsible 
official,  and  for  preparing  the 
environmental  documents.  A  team  can 
integrate  its  collective  iaiowledge  of  the 
physical,  biological,  economic,  and 
social  sciences  and  environmental 
design  arts  into  the  analyBis  pt>ce8fi. 
Interaction  among  team  members  often 
provides  insight  ^at  otherwise  would 
nut  be  apparent. 

12.1 —Select  interdisciplinary  team. 
The  responsible  official  must  select  the 
leader  and  other  members  of  the 
int.^rdisciplinary  learn  and  keep  abreast 
of  their  work. 

1.  Team  Leader.  To  ensure  selection 
of  an  effective  team  leader,  consider 
such  factors  as  the  individual's: 

a.  Degree  of  working  knowledge  of  the 
NEPA  process. 

b.  Ability  to  communicate  effectively 
with  team  members  and  the  responsible 
official. 

c.  Ability  to  facilitate  interaction 
among  team  members  and  agreement  on 
team  goals. 

d  Ability  to  organize  *jid  interpret 
information. 

e.  Past  performance  in  observing  time 
schedules. 

2.  Team  Members.  In  selecting  other 
team  members,  consider  such  factors  as: 


a.  Variety  of  disciplinet  needed. 

b.  Manageable  numbera  of  experts. 

c.  Ability  to  work  as  pmr\  of  a  lesM. 

d.  Ability  to  commumcete  to  others 
infomiatioa  about  the  field  tiie  menber 
represents. 

e.  Knowledge  of  and  degree  of 
experience  m  the  environmeoUl 
analysis  process. 

f.  Ability  to  conceptualize  axtd  aolve 
problems. 

12.2 — Convene  iDterdiscipligary  team 
and  assign  tasks.  The  interAscipUnary 
team  continues  the  scoping  at  a  more 
specialized  level,  revising  as  necessary 
the: 

1.  Estimates  of  the  type,  scale,  and 
intensity  of  effects. 

2.  Public  and  agency  issues,  concerns, 
and  opportunities. 

3.  Pubhc  participation  procedures. 
12.3 — Expand  public  involvement  as 

appropriate.  The  Council  on 
Environmental  Quality  JCEQ) 
regulations  require  a  diligent  effort  to 
involve  the  public  in  the  National 
Environmental  Policy  Act  process  (40 
CFR  1506.6).  Options  include: 

1.  Analyzing  target  groups.  Identify  all 
potentially  affected  groups  and  the 
nature  of  their  concerns  fFSH  1609.13). 

2.  Developing  and  implementing  a 
public  participation  plan.  When 
extensive  public  involvement  is 
necessary,  prepare  a  formal  public 
participation  plan  [FSM  1626).  The  plan 
may  provide  for  media  announcements 
about  the  proposed  action,  public 
meetings,  distribution  and  collection  of 
public  response  forms,  mailing  of 
responses  to  inquiries,  person-to-person 
communication,  and  other  activities 
designed  to  meet  public  mvolvement 
objectives.  Invited  participants  shall 
include  potentially  affected  Federal 
State,  and  local  agencies,  Indian  tribes, 
interested  individuals  and  groups,  and 
others  who  might  be  affected  by  the 
action  or  its  alternatives.  The  level  of 
effort  to  inform  and  mvoive  the  public 
shall  be  consistent  with  the  scale  and 
importance  of  the  proposed  acUon  and 
the  degree  of  public  interest. 

The  Public  Participant  Handbook. 
FSH  1609.13,  provides  guidance  in 
identifying  and  involving  the  public, 
preparing  public  involvement  plans,  and 
using  public  responses  in  the  analysis 
process. 

12  4 — Plan  for  orderly  analysis.  By 
focusing  Ae  analysis  on  important 
issues,  scopirtg  can  improve  the 
efficiency  and  effectiveness  of  the 
analysis  substantially.  The  scoping 
process  is  the  time  to  begin  developing 
criteria,  refining  issues,  and  considering 
possible  alternatives  and  their  effects. 

12.41 — Formulate  analysis  criuera. 
Preliminary  criteria  and  standards  may 


be  necessary  to  guide  die  '^ 
sure  to  consittei  Foregt  Service 
objectives  Mentified  in  legislation, 
policies,  and  plans.  These  criteria 
should  be  redefined  «8  tieoesswry  during 
the  course  off  the  mratym. 

Frequently,  criteria  are  necessary  to 
govern: 

1.  Selection  of  data,  sources,  and 
standards  of  eccuracy. 

2.  Depth  or  detail  of  the  analysis. 

3.  Developmeirt  of  a  suitable  range  of 
alternatives. 

4.  Evaluation  of  alternatives. 

5.  Judgments  of  the  significance  of 
effects  (40  CFR  1508.27). 

12.42 — Formulate  issues.  Formalize 
the  preliminary  lists  of  important  issues, 
concerns,  and  opportunities  and  the 
analysis  crrteria.  taking  public  and 
agency  comments  into  account  These 
lists  define  the  goala,  priorities,  and 
stamdards  for  the  remaiiwier  of  the 
analysis;  further  adjustments  may  be 
necessary  as  new  msights  emerge. 

12.43 — Explore  alternatives.  For  the 
proposed  action  consider  possible 
alternatives  that  are  responsive  to  the 
issues.  Discuss  the  feasibility  «nd 
possible  effects  of  these  alternative* 
with  potentially  affected  agencies  and 
public  parties.  Decide  wMck  merit 
further  study  juid  which  do  not  beioi^  ia 
the  analysis. 

12.44 — Determine  other  analysis 
needs.  During  scoping,  anticqiate  later 
analysis  needs  and  make  arrai^emeirts 
for  meeting  them.  These  might  include: 

1.  Data  needed  and  their  avaiiftbtlity. 

2.  Time  and  support  services 
available.  Time  and  page  limits  may  be 
set  (40  CFR  1501.7(b)). 

3.  Other  agency  needs  this  analysis 
can  meet. 

4.  How  other  agencies  might 
contribnte  to  the  analysis. 

5  Responsifaihly  for  each  task  ndt  ytH 
assigned. 

6.  Additional  staff  support  and  travel 
funds  needed. 

7.  The  possibility  of  publishing  a 
notice  of  intent  (to  prepare 
environmental  impact  statement). 

13 — Inform  participants  of  nesuJts  of 

scoping 

After  scc^jmg,  pixmde  particrpaHtB 
with  prompt  feedback  summennng  both 
the  scope  and  the  important  issues  that 
the  EA  or  EIS  will  analyze  m  depth. 

Chapter  20— £nviroiuneatal  Anaiyais 

CoBlants 

21 — Continue  public  involvement  as  needed. 

22 — Collect  data. 

23 — Interpret  data 

24 — Develop  altemativBs. 

24  1— .No  action  altenwtivet 
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24.2 — Other  alternatives. 
25— Estimate  effect*  of  each  alternative. 
28— Evaluate  alternatives  and  identify 
preferred  alternative. 

Environmental  analysis  assesses  the 
nature  and  significance  of  the  physical, 
biologica].  social,  and  economic  effects 
of  a  proposed  action  and  its  reasonable 
alternatives.  Exhibit  2  in  section  06  of 
zero  code  shows  how  environmental 
analysis  relates  to  other  procedures 
required  under  the  National 
Environmental  Policy  Act  and  its 
implementing  regiilations. 

21 — Continue  public  involvement  as 
needed 

Consistent  with  the  importance  of  the 
action,  keep  the  public  informed  of  the 
progress  of  the  analysis.  For  major 
actions,  this  includes  notifying  the 
public  that  the  action  is  under 
consideration  and  providing  feedback 
on  the  results  of  scoping  and  other 
stages  of  the  analysis.  Monitor  and 
consider  the  wishes  and  concerns  of 
affected  publics,  and  respond  to 
individual  requests  for  information. 

22— Collect  data 

The  type  and  amount  of  data  to 
collect  depend  on  the  nature  of  the 
action,  agency  objectives,  public 
concerns,  opportunities,  and  the  scope 
of  anticipated  effects.  Focus  data 
collection  on  the  present  and  expected 
conditions  of  those  physical,  biological, 
economic,  and  social  factors  affecting  or 
affected  by  the  decision.  Document 
assumptions,  methods,  and  data  sources 
used  in  the  analysis.  For  environmental 
impact  statements,  when  there  are  gaps 
in  relevant  information  or  scientific 
uncertainty  see  40  CFR  1502.22(b). 

23— Interpret  data 

Interpret  data  and  information  to 
provide  an  imderstanding  of  current  and 
expected  conditions  relative  to  the 
objectives,  issues,  and  concerns  of  the 
action.  This  may  include  supply  and 
demand  relationships  and  other  relevant 
physical,  biological,  economic,  and 
social  factors. 

24 — Develop  alternatives 

The  final  array  of  alternatives  must 
provide  different  responses  to 
significant  issues,  objectives,  concerns, 
and  opportunities.  Consider  all 
reasonable  alternatives  (40  CFR 
1502.14).  "The  phrase  'all  reasonable 
alternatives'  is  firmly  estabhshed  in 
case-law  interpreting  the  NEPA.  The 
phase  has  not  been  interpreted  to 
require  that  an  infinite  or  unreasonable 
number  of  alternatives  be  analyzed." 
(sec.  65.11,  ex.  1,  43  FR  55983). 

24.1 — No  action  alternatives 
Objectives  of  legislation  or  higher  order 
Forest  Service  plans,  programs,  and 


policies  guide  but  do  not  necessarily 
limit  the  range  of  alternatives.  Always 
consider  the  alternative  of  taking  "no 
action."  The  "no  action"  alternative 
provides  a  baseline  for  estimating  the 
effects  of  other  alternatives.  Two 
distinct  interpretations  of  no  action  are 
often  possible,  depending  on  the  nature 
of  the  proposal  being  evaluated.  The 
first  interpretation  involves  an  action 
such  as  the  updating  of  a  land 
management  plan  where  ongoing 
programs  initiated  under  existing 
legislation,  regulations,  and  budget 
allocations  continue,  even  as  new  plans 
are  developed.  In  these  cases  no  action 
is  "no  change"  from  current 
management  direction  or  the  level  of 
management  intensity.  Consequently, 
the  responsible  official  would  compare 
the  projected  impacts  of  alternative 
management  schemes  to  those  impacts 
projected  for  the  existing  plan. 

The  second  interpretation  of  no  action 
is  that  situation  where  no  action  or 
activity  would  take  place,  such  as  in 
Federal  decisions  on  proposals  for 
projects. 

The  extent  of  analysis  necessary  for 
no  action  depends  in  part  on  the  extent 
to  which  previous  analyses  and 
decisions  have  defined  the  current 
program.  Compare  the  environmental 
effects  resulting  from  no  action  with  the 
effects  of  permitting  the  proposed 
activity  or  an  alternative  activity  to  go 
forward.  In  each  case  the  analysis  of  the 
no-action  alternative  can  provide  a 
benchmark,  enabling  decisionmakers  to 
compare  the  magnitude  of  the 
environmental  effects  of  alternative 
actions. 

24.2 — Other  alternatives.  Develop 
alternatives  fully  and  impartially.  Take 
care  to  ensure  that  the  range  of 
alternatives  does  not  foreclosure 
prematurely  any  options  that  might 
protect,  restore,  and  enhance  the 
environment.  Also  consider  reasonable 
alternatives  outside  the  jurisdiction  of 
the  Forest  Service  (40  CFR  1502.14(c)). 
Explain  the  reasons  for  eliminating  any 
alternatives  originally  considered  in  the 
analysis  for  an  environmental  impact 
statement  (40  CFR  1502.14(a)).  Modify 
alternatives  or  develop  new  alternatives 
as  necessary  as  the  analysis  proceeds. 
Alternatives  must  specify  any  activities 
that  may  produce  important 
enviroimiental  changes,  and  they  must 
include  management  requirements, 
mitigation  measures,  and  monitoring  of 
environmental  effects. 

25— Estimate  effects  of  each  alternative 

(40  CFR  1502.16  and  1508.8)  Estimate 
the  effects  of  Implementing  each 
alternative.  Consider  direct,  indirect, 
and  cumulative  effects.  For  each 


alternative,  effects  may  be  expressed  in 
terms  of  changes  in  the  physical, 
biological,  economic,  and  social 
components  of  the  human  environment. 
The  changes  should  be  those  associated 
with  implementation  of  alternatives. 
When  possible,  analyze  these  changes 
in  terms  of  differences  from  the  present 
conditions,  magnitude,  duration,  and 
significance.  See  section  61  for  a  list  of 
environmental  factors  that  may  change 
as  a  result  of  implementation  of  the 
various  alternatives. 

It  is  not  always  necessary  to  deal  with 
all  factors  and  components  of  the 
environment.  Consider  in  detail  those 
effects  important  to  the  objectives, 
issues,  concerns,  and  opportunities 
identified  during  scoping. 

If  indicators  of  economic  efficiency 
are  appropriate,  develop  them  in  this 
step.  Also  consider  unquantified 
environmental  amenities  and  values. 

Although  separate  analysis  is  not 
necessary,  be  sure  to  consider  the 
following  for  all  alternatives: 

1.  Effects  on  consumers,  civil  rights 
minority  groups,  and  women. 
(Secretary's  Memorandum  1662, 
Supplement  8;  OMB  Circular  A-19. 
revised;  and  FSM  1730). 

2.  Effects  on  prime  farmland, 
rangeland,  and  forest  land. 

3.  Effects  on  wetlands  and  flood 
plains. 

4.  Effects  on  threatened  and 
endangered  species. 

5.  Effects  on  cultural  resources. 

If  information  about  adverse  impacts 
is  essential  to  a  reasoned  choice  among 
alternatives  being  considered  in  an 
environmental  impact  statement  and  is 
not  known,  see  40  CFR  1502.22.  If  the 
need  for  an  environmental  impact 
statement  has  not  been  established 
already  (FSM  1952.1),  consider  the 
significance  of  effects  in  terms  of 
context  and  intensity  in  order  to 
determine  if  an  environmental  impact 
statement  is  necessary.  See  40  CFTl 
1508.27,  "Significantly,"  for  definition  of 
"context"  and  "intensity." 

26 — Evaluate  alternatives  and  identify 
preferred  alternative(s) 

Using  evaluation  criteria,  compare 
alternatives  on  the  basis  of  their  effects 
on  the  human  environment.  The 
evaluation,  along  with  other  relevant 
considerations,  provides  a  basis  for 
identifying  the  preferred  altemative(s]. 

When  the  Chief  or  the  Secretary  is  the 
responsible  official,  the  Washington 
Office  Environmental  Coordination  Staff 
Unit  participates  with  appropriate  field 
or  Washington  Office  Staff  Unit(8). 
appropriate  Deputy  Chief,  Chief,  or 


Assistant  Secsretmy  to  identify  the 
preferred  altern«tiTe(s). 

Chapter  30 — EjivirQtiinantal 
Assessments  and  Related  Documents 
Contents 

31— Documentation  of  analysis. 

31  04 — Responsibflify.  • 

31  1 — Fonnai  and  corrteirt. 

31.2 — Prooessmg  enwronmenlal  assessments 

(Reserved). 
32 — Other  consideratK>n«  in  preparing 

assessments, 
32.1 — Public  involvement. 
32.2— TierinR. 
32.3 — Adoption 
3:'  4 — incorporation  of  other  informatmn  by 

reference, 
32.5 — Suppleinents.  corrections,  and 

revisions. 
33 — Documentation  of  decisions 
3J  1 — Decision  notice 
33.2 — Finding  wf  no  sigrifrcant  rnipact 
33.3 — Publication  of  decis  on  documents  on 

actions  of  national  concern 
33  4 — Distribution  of  decnsicm  documents 

31 — Documentation  of  analysis 

(FSM  1952.)  Document  the  analysis  in 
dn  environmental  assessment  when  the 
analysis  indicates  that  the  proposed 
action  is  not  categoric*lly  excluded  or  to 
be  presented  in  an  environmental 
impact  statement  (40  Ci-'R  1509.9).  The 
lt:ngth  and  detail  of  documentation  iii  an 
environmental  assessment  may  vary 
according  to  the  complexity  of' the  issues 
involved  in  the  decision.  (An 
environmental  impact  statement  (EIS)  is 
necessary  if  environmental  analysis 
reveals  that  an  action  significantly 
affects  the  quality  of  the  human 
environment.  The  responsible  official 
shall  publish  a  notice  of  intent  to 
prepare  an  EIS.) 

31.04— Resiior.sibiiity.  1.  When  the 
Chief  or  Secretary  is  'hie  responsible 
official,  the  appropr'ale  field  unit 
prepares  documentation  with  assistance 
from  Environmental  Coordination  and 
appropriate  Washington  Office  staff 
units.  Environmental  Coordination 
arranges  for  processing  of  documents, 
and  involves  appropnate  staff  units. 

2.  Contractors  or  Apolicants.  (40  CFR 
1506.5;hj  ai.d  (c).)  The  responsible 
official  may  require  applicants  or 
contractors  to  conduct  studies  to 
determine  the  impact  of  the  proposed 
ac*)on  of  the  human  environment  and  to 
provide  daia  and  documenfatron.  When 
applicants  or  contractors  prepare  an 
environmental  assessment,  limit  their 
activities  to  those  shown  in  section  11.3, 
exhibit  1  for  staff  specialists,  and 
interdisciplmary  teams  participating  in 
the  National  Environmental  Policy  Act 
process. 

31.1— Content.  (40  CFR  1506.9  )  An 
environmental  assessment  may  be 
prepared  in  any  format  useful  to 
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facilitate  planning  and  decisionmaking 
as  long  as  the  requirements  of  40  CFR 
1508.9  are  met.  It  must  include  brief 

discussion  of- 

1.  the  need  for  the  pw^posal. 

2.  Alternatives  as  required  by  section 
]02(2)(e)  of  .\EPA. 

3.  Environmental  impact*  of  the 
proposed  action  and  alternatives. 

4.  A  listing  of  agencies  and  persons 
consulted. 

31.2 — Processing  environmeataJ 
documents  (Reserved). 

32 — Other  considerations  in  preparing 
assessments. 

32. 1— public  w  volvemeot.  See  40  CFR 
15066 

32.2— Tiering.  (40  CFR  1502.20  and 
1508.28.)  Tiering  is  appropriate  for 
environmental  assessments.  See  section 
45.1  for  additional  information  about 
tiering. 

32.3— Adoption.  (40  CFR  1506.3.) 
Adoption  is  appropriate  to 
environmental  asseswaents  as  well  as 
environmental  impact  statement*. 

32.4 — Incorporation  of  other 
information  by  re^rence.  Incorpo.'-ation 
by  reference  is  appropnate  to  ElA's  as 
well  as  EIS's  (40  CFR  1502.21). 

32.5 — Supplements,  corrections,  and 
revisions.  Supplement,  correct,  or  revise 
environmental  assessments  as  needed 
(section  42.4.) 

33 — DocumentaLioa  of  deusjons. 

33.1— Decision  notice.  A  decision 
notice  may  be  a  separate  docvmenf  or 
co.mbined  with  a  finding  of  no 
significant  impact. 

A  decision  notice  aho  may  be  an 
integral  part  of  brief  environmental 
assessments.  Exhibit  1  displays  a 
document  which  conilwnes  a  decision 
notice  and  a  finding  of  no  sifrmficant 
impact.  Exhibit  2  contains  a  sample 
docunrent  which  combines  an 
environmentdl  assessment,  a  decision 
notice,  and  a  finding  of  no  significant 
impact. 

Wnen  the  Chief  or  the  Setretarv  is  the 
responsible  official,  the  ajqjropnaie  field 
unit  prepares  the  deciaon  notice  with 
assistance  from  the  Washington  Office 
Environmental  CoordinatKin  Stafl.  as 
necessary  The  Environmental 
Coordination  Staff  coordinates  the 
review  and  signing  of  the  decision 
notice,  involving  appropnate 
Washington  Office  staff  units,  Deputy 
Chiefs,  the  Chief,  and  the  Secretarj-  as 
necessary. 


Exhibit  1— Oadmon  l««tMx  m4  RMfins  of  No 
Significaiit  Impact 

Decision  Notice  andFuidins  of  So 
Significant  Impact 

Lower  Star  River  Recreation  Pco^act  SKnuait 
County,  Colorado 

L'SD.'K  Forest  Sen-iae.  SlcrMountam 
National  Forpst 

An  environmenuJ  asse&sinaat  that 
discusses  proposed  recre^haa  deveivpaient 
on  150  acres  of  National  Forest  lands 
adjacent  to  su  |B)  mrles  o!  fbe  Star  River  is 
avaflafele  for  pcblrc  review  in  the  Foreat 
Service  Office  in  Cerrtrsi.  Coloratk).  Thw 
project  does  n«t  tnvolve  the  use  of  floarf 
plains  and  wetlands  adjacent  to  the  Star 
River 

It  IB  my  deciwon  io  tdapt  Aheraatrve  B  fcir 
the  recpeatuni  deveiapmeat  «ad  -r«nagninrnt 
for  these  KatiooiaJ  i^orest  System  Lands.  Thi» 
alternative  calls  for  moderate  development 
and  use,  including  two  day-use  picnic  sites, 
40  developed  camping  sites,  and  12  miles  of 
nature  trails.  AltematiTe  B  jirovrdesfor 
recreatiofi development  aai  uae  with 
nnmmiuR)  enviraanMsntal  impaali  near  a 
metropolitan  anea  with  rapietty  tnocanng 
demand  f»r  recneabonal  oppartHMtiam. ' 
Other  altemativai  conaidere^  were  JAJ  the 
no-action  ahemaijve  which  would  continue 
present  management.  (C)  maxiaiuiB 
development  and  use  to  acammodate  10.000 
persons  at  one  time,  and  (D)  an  alternative 
that  would  allow  for  day-use  only.  "Hie 
assessment  -evaluates  the  arte-specifh:  design 
and  corstructron  neeesaary  to  in|)teiReiit 
some  of  the  menaf  eneKt  decwtou  oontaiiwd 
in  the  Star  MouniaiD  Nahanal  Farval  Pbm. 
The  District  Ranker  is  dipected  to  modi^ 
Aliemative  B  to  miuate  a  moni»onBg4)i>Qgrani 
to  determine  annually  the  eflecu  of  project 
implementation  upon  the  water  quality  of  the 
Lower  Star  River  In  addition,  the  use  of  the 
area  shall  be  limited  to  not  more  thar  5.000 
persons  at  one  time  Mitigatron  measures  to 
avoid  envu^rmental  harm  are  specified  io 
the  environmental  asseaemenL 

I  have  determined  that  tliis  action  would 
not  significantly  affect  the  quality  of  the 
human  environment.  Therefore,  and 
environmental  impact  statement  is  not 
needed  This  determinaUcn  was  made 
considering  the  following  factofs: 

(al  constructioii  of  roods  and  day-ujte 
recreational  facilities  on  150 acMs "will  have 
only  a  slight  effect  on  the  ecosystem; 

(b)  there  are  no  irreversible  resource 
commituiijius  or  irretrievable  loss  of  timber 
production  on  lands  used  for  roads  anH 
parl-.nglots. 

[i"l  there  are  no  apparent  adverse 
cumulative  or  secondary  eflects, 

(d)  the  physical  and  biological  eflects  ar*- 
limned  to  the  area  of  planned  dewelopmert 
and  use;  and 

(el  no  known  threataaed  or  endangered 
plants  or  animals  are  withm  the  affei-.u»d 
area.' 


'  Decision. 

'  List  relevant  faclon  iJtat  were  conan^red  m 
dp'ermining  Uiat  as  aonroiunenlsl  impact 
siitemenl  [EIS)  wai  not  required  (fmdins  of  no 
significant  imDenl. 
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Protect  implementation  will  begin 
immediately. 

This  decision  is  subject  to  appeal. 

Date:  September  1,  1984. 
William  E.  Hill, 
Forest  Supervisor. 

Exhibit  2 — Environmental  Assessment 
Dwaaiaa  Notice,  and  Finding  of  No 
Significant  Impact 

33.2 — Finding  of  no  significant  impact. 
(40  CFR  1508.13.)  A  finding  of  no 
significant  impact  may  be  included  as 
an  integral  part  of  the  decision  notice  or 
prepared  as  a  separate  document 
attached  to  the  environmental 
assessment. 

33.3 — Publication  of  decision 
documents  on  actions  of  national 
concern.  If  the  responsible  official 
determines  that  an  environmental 
impact  statement  is  not  necessary  but 
that  the  effects  of  the  action  are  of 
national  concern,  publish  the  decision 
notice  and  finding  of  no  significant 
impact  in  the  Federal  Register  and  send 
them  to  State  and  areawide 
clearinghouses.  (40  CFR  1506.6(b)(2).) 

33.4 — Distribution  of  decision 
documents.  (40  CFR  1506.6(b).)  In 
addition  to  the  requirements  of  sections 
33.3  and  51.2a,  distribute  environmental 
assessments,  decision  notices,  and 
findings  of  no  significant  impact 
(FONSI)  in  a  manner  designed  to  inform 
any  parties  you  believe  they  might 
interest  or  affect.  For  an  action  similar 
to  one  that  normally  requires  an  EIS,  or 
for  an  action  without  precedent  or  for  an 
action  involving  floodplains,  make  the 
decision  notice  and  FONSI  available  for 
public  review,  including  State  and 
areawide  clearinghouses,  for  30  days. 

Chapter  40— Environmental  Impact 
Statements  and  Related  Documents 

Contents 

40.4 — Responsibility. 

41 — Notices  of  intent. 

41.04 — Responsibility. 

41.1 — Preparation  and  filing  of  notices. 

41.2 — Federal  Register  document 

requirements. 
41  3 — Revision  of  notices  of  intent. 
41.4 — Cancellation  notices. 
41.5— Lists  of  environmental  impact 

statements  under  preparation. 
42 — Environmental  impact  statements. 
42.1 — General  preparation  standards. 
42.11 — Preparation. 
42.12— Page  limits. 
42.13— Writing. 
42.14 — Legislative  proposals. 
42.2 — Content  standards  and  recommended 

format. 
42.21 — Incorporation  of  relevant  information 

by  reference. 
42.22 — Acknowledgement  of  incomplete  or 

unavailable  information. 
42.23 — Documentation  of  cost-benefit 

analysis. 


42.24 — Identification  of  methodology  and 

scientific  accuracy. 
42.25 — Identification  in  draft  environmental 

impact  statements  of  permits  necessary 

to  implement  proposal. 
42.3 — Filing,  circulation,  and  availability  of 

environmental  impact  statements. 
42.31 — Draft  environmental  impact 

statements. 
42.32 — Final  environmental  impact 

statements 
42.33 — Environmental  impact  statements  on 

Rare  II.  Further  planning  areas. 
42.34 — Distribution  of  environmental  impact 

statements. 
42.34a — Draft  end  final  environmental  impact 

statements. 
42.34b— Lists. 

42.34c — State  end  local  agencies. 
42.34d — Organizations. 
42.34e — Individuals. 
42.34f — Federal  agencies. 
42.4 — Corrections,  revisions,  or  supplements. 
42.5 — Environmental  impact  statement 

review  and  comment  procedures, 
42.51 — Comments  on  Forest  Service 

environmental  impact  statements. 
42.51a — Draft  environmental  impact 

statements 
42.51b — Final  environmental  impact 

statements. 
42.52 — Review  of  other  agency  environmental 

impact  statements. 
42.52a — Referrals  to  Council  on 

Environmental  Quality. 
43 — Other  planning  and  preparation 

requirements. 
43  1 — Interdisciplinary  approach. 
43.2 — Public  involvement. 
43.3 — Consultation  requirements. 
43.4 — Elimination  of  duplication  with  state 

and  local  procedures 
43  5 — Federal  and  federal-state  agencies  with 

legal  jurisdiction  or  special  expertise. 
43.6 — Limitations  on  actions  during  the 

environmental  analysis  and 

documentation  process. 
44 — Responsibilities  when  applicants  and 

contractors  are  involved. 
45 — Tiering  and  adopting  other 

environmental  statements. 
46 — Determining  lead  and  cooperating 

agencies. 
46.1 — Lead  agency. 

46.2 — Cooperating  with  other  agencies. 
47 — Documenting  decisions. 
42.1 — Decision. 
47.11 — Record  of  decision. 
47.11 — Distribution  of  records  of  decision. 

40.4 — Responsibility. 

1.  When  the  Chief  or  the  Secretary  is 
the  responsible  official  for  an  action 
requiring  an  environmental  impact 
statement  (EIS),  the  appropriate  field 
unit  prepares  the  necessary  documents 
with  assistance  from  the  Washington 
Office  Environmental  Coordination  Staff 
and  other  Washington  Office  staffs,  as 
necessary. 

2.  The  Washington  Office 
Environmental  Coordination  Staff 
coordinates,  reviews,  and  processes 
documents  as  necessary  (such  as  filing 
EIS's  with  the  Environmental  Protection 


Agency  (EPA)).  When  EIS's  involve 
legislation,  regulations,  multiagency 
actions  at  the  national  level,  and 
Service-wide  policies,  the  Washington 
Office  Staff  files  them  with  EPA. 

41 — Notices  of  Intent. 

41.1 — Preparation  and  filing  of  notices 
of  intent.  (40  CFR  1501.7  and  1508.22.) 
When  it  is  necessary  to  prepare  an 
environmental  impact  statement, 
prepare  a  notice  of  intent.  In  addition  to 
meeting  the  requirements  of  40  CFR 
1508.22,  the  notice  of  intent  must  include 
the  identity  of  the  responsible  official(s) 
and  the  estimated  dates  for  filing  the 
draft  and  final  environmental  impact 
statement  (EIS).  Publish  the  notice  of 
intent  in  the  Federal  Register 
immediately  after  determining  that  an 
EIS  is  necessary  except  in  cases  where  a 
lengthy  period  of  time  may  exist 
between  the  determination  of  need  and 
the  actual  preparation  of  the  EIS  (40 
CFR  1507.3(6}).  In  addition  to  sending 
copies  to  the  Office  of  the  Federal 
Register,  send  one  copy  of  the  notice  to 
the  Washington  Office  (WO)  Director  of 
Environmental  Coordination  for  use  in 
reporting  to  the  Department.  The  WO 
staff  uses  the  notices  of  intent  (exhibit  1) 
to  develop  reports  of  EIS's  under 
preparation. 

When  the  Chief  or  the  Secretary  is  the 
resonsible  official,  the  appropriate  field 
unit  prepares  the  notice  of  intent  as 
soon  as  practicable  after  the  decision  to 
prepare  an  EIS  (40  CFR  1501.7. 107.3(e), 
and  FSM  1953.1).  Send  the  notice  of 
intent  to  the  Washington  Office  of 
Environmental  Coordination  for  review, 
processing,  and  submission  to  the  Office 
of  the  Federal  Register. 

41.2 — Federal  Register  document 
requirements.  Follow  these  procedures 
in  submitting  a  notice  of  intent  to  the 
Office  of  the  Federal  Register  (OFR): 

1.  Format,  a.  Use  1  Vi-inch  left  margin 
and  1-inch  right,  top,  and  bottom 
margins. 

b.  Double  space  the  document.  Indent 
5  spaces  for  each  paragraph.  Do  not 
include  4  spaces  between  paragraphs,  as 
is  typical  in  typing  other  double-space 
material. 

c.  If  the  notice  is  longer  than  one  page, 
center  page  numbers  one  inch  from  the 
bottom  of  the  page,  beginning  with  page 
2. 

2.  Signature,  a.  The  signing  official 
must  sign  the  document  over  his  or  her 
own  title.  The  OFR  does  not  accept  or 
publish  documents  signed  by  one  official 
acting  "for"  another  official.  The  signing 
official  must  have  delegated  authority  to 
sign  over  his  or  her  title. 

b.  For  field  issuances,  the  signing 
official  must  sign  the  original  and  each 
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of  Ihe  two  copies.  In  the  Washington 
Office,  the  signing  official  may  sign  only 
the  origrnal  and  the  certifying  officer 
certifies  the  two  copies. 

c.  Stamp  or  type  the  signer's  name  and 
title  below  the  signature  line  on  all  three 
copies. 

d.  Enter  the  date  on  all  three  copies. 

3.  Copies,  a.  The  OFR  no  longer 
accepts  white  carbon  tissues  of 
originals.  Make  photocopies  or  prepare 
three  originals. 

b.  Do  not  photocopy  documents  on 
both  sides  of  the  paper  (back-to-back 
reproduction). 

4.  Transmittal,  a.  Send  original  and 
two  copies  to  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Service,  General  Services 
Administration,  Washington.  DC  20408. 

b.  To  obtain  confirmation  of  the 
publication  date,  attach  a  note  to  the 
notice  document  giving  the  name  of  the 
Forest  Service  official  and  the  FTS 
telephone  number  the  OFR  staff  is  to 
call,  or  include  this  information  in  a 
t.'-ansmittal  letter.  Exhibit  1  illustrates  a 
properly  prepared  notice  of  intent. 

Exhibit  1 — Notice  of  Intent 

3410-11  ' 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

CLOUD  TOP  MOUNTAIN  ALPINE  WINTER 
SPORTS  SITE 

Star  Mountain  National  Forest  Summit 
County,  Colorado 

Notice  of  Intent  to  Prepare  an  Environmental 
Impact  Statement 

The  Department  of  Agriculture.  Forest 
Service,  will  prepare  an  environmental 
impact  statement  for  the  development  of  the 
proposed  Cloud  Top  Mountain  Alpine  Winter 
Sports  Site  on  the  Galaxy  Ranger  District. 

The  Star  Mountain  National  Forest  Land 
and  Resource  Management  Plan  has  been 
prepared. 'One  of  the  management  decisions 
in  the  Plan  was  to  study  further  the 
development  of  an  Alpine  Winter  Sports  Site 
on  Cloud  Top  Mountain. 

A  range  of  alternatives  for  this  site  will  be 
considered.  One  of  these  will  be 
nondevelopment  of  the  site.  Other 
alterna'ivcs.  will  consider  different  sizes  of 
development  ranging  from  4.000  to  10.000 
persons  at  one  time.  Alternative  locations  for 
uphill  facilities,  ski  runs,  and  support 
facilities  will  be  considered. 

Federal.  State  and  local  agencies,  potential 
developers,  and  other  individuals  or 
organizations  who  may  be  interested  in  or 
affected  by  the  decision  will  be  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1  Identification  of  those  issues  to  be 
addressed. 


'  This  Forest  Service  billing  code  is  shown  on  all 
Federal  Register  documents. 

'  Note  thai  the  document  has  only  double  space 
l)etween  paragraphs,  not  3  lines. 


2.  Identification  of  issues  to  be  analyzed  in 
depth. 

3.  Elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a  previous 
environmental  review. 

4.  Determination  of  potential  cooperating 
agencies  and  assignment  of  responsibilities. 

The  Fish  and  Wildlife  Service,  Department 
of  the  Interior  will  be  invited  to  participate  as 
8  cooperating  agency  to  evaluate  potential 
impacts  on  threatened  and  endangered 
species  habitat  if  any  such  species  are  found 
to  exist  in  the  potential  winter  sports  site. 

The  Forest  Supervisor  will  hold  public 
meetings  in  his  office  at  the  Star  Mountain 
National  Forest.  Central,  Colorado  at  1:00 
p.m..  Saturday,  November  3, 1981,  and  at  the 
Summit  County  Community  Center  in 
Central.  Colorado,  at  7;00  p.m.,  Wednesday, 
November  14, 1981. 

William  Watson.  Regional  Forester,  Rocky 
Mountain  Region.  Denver,  Colorado,  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about  10 
months.  The  draft  en\'ironmental  impact 
statement  should  be  available  for  public 
review  by  (month/year).  The  final 
environmental  impact  statement  is  scheduled 
to  be  completed  by  (month/year). 

Written  comments  and  suggestions 
concerning  the  analysis  should  he  sent  to 
William  Hill,  Forest  Supervisor,  Star 
Mountain  National  Forest.  Central,  Colorado 
80000  by  December  15,  1964. 

Questions  about  the  proposed  action  and 
environmental  impact  statement  should  be 
directed  to  Phil  Graham,  Recreation  Staff 
Officer,  Star  Mountain  National  Forest, 
phone  303-234-3800. 

Dated:  October  13, 1984. 
William  Watson, 
Regional  Forester. 

41.3 — Revision  of  notices  of  intent. 
The  official  responsible  for  preparation 
of  the  EIS  must  notify  the  appropriate 
Regional.  Station,  or  Area 
Environmental  Coordinator  and  the 
Washington  Office  Director  of 
Environmental  Coordination  whenever 
information  shown  in  the  notice  of 
intent  changes.  Significant  changes  may 
require  publishing  a  revised  notice  of 
intent  in  the  Federal  Register  (40  CFR 
1501.7  and  1507.3(e]).  A  revised  notice  of 
intent  shall  refei^nce  any  previously 
published  document  relevant  to  the 
action  being  proposed,  including  the 
filing  of  an  EIS. 

41  4 — Cancelation  notice.  If.  after 
publication  of  a  notice  of  intent  or 
distribution  of  a  draft  environmental 
impact  statement,  the  project 
application  is  withdrawn  or  for  some 
other  reason  a  decision  is  no  longer 
necessary,  publish  a  cancellation  notice 
(exhibit  1)  in  the  Federal  Register  to 
terminate  the  process.  The  cancellation 
notice  must  refer  to  any  previously 
published  notice  of  intent  or  notice  of 
availability  of  an  environmental  impact 
statement.  Prepare  and  distribute  a 


cancellation  notice  in  the  same  manner 
as  the  notice  of  intent  (section  41). 

Exhibit  1 — CancalUtioD  Notice 

3410-11 ' 

DEPARTMENT  OF  AGRICULTl«E 

Forest  Service 

NORTH  SLOPE  UNIT  PLAN 

Star  Mountain  National  Foraet  Summit 
County.  Colorado 

Environmental  Impact  Statement 
Cancellation  Notice 

A  draft  environmental  impact  statement 
(EIS)  for  the  North  Slope  Unit  Plan  was 
distributed  to  the  public  and  filed  with  the 
Environmental  Protection  Agency  on  July  19. 
1979. 

I  am  terminating  the  EIS  process  because 
the  Land  and  Resource  Management  Plan  for 
the  Star  Mountain  National  Forest  will 
consider  the  issues  and  concerns  involved  in 
the  North  Slope  Unit  Plan. 

The  Forest  Plan  will  be  developed 
according  to  the  regulations  for  land  and 
resource  management  plans  for  the  National 
Forest  System  (36  CFR  Part  219). 

This  Forest  plan  will  be  completed  by 
December  31. 1983.  in  accordance  with  the 
schedule  published  in  the  Federal  Register 
July  30, 1979.  at  46  FR  47861. 

Date:  December  15. 1982. 
William  Watson, 
Regional  Forester. 

When  the  Chief  or  the  Secretary  is  the 
responsible  official,  the  appropriate  field 
unit  prepares  the  notice  as  soon  as  there 
is  a  decision  to  terminate  the  process 
and  sends  the  cancellation  notice  to  the 
Washington  Office  of  Environmental 
Coordination  for  review,  processing,  and 
submission  to  the  Office  of  the  Federal 
Register. 

41.5 — Lists  of  Environmental  Impact 
Statements  Under  Preparation.  Each 
Regional,  Station,  and  Area  Office  and 
the  Washington  Office  keeps  a  list  of 
environmental  impact  statements  (EIS's) 
under  preparation.  Lists  are  updated 
with  the  publication  of  new  notices  of 
intent,  revised  notices  of  intent,  and 
cancellation  notices  (sections  41.1  to 
41.4).  Exhibit  1  illustrates  the  required 
format  for  a  composite  list  of  EIS's 
under  preparation. 

Exhibit  1— Composite  List  of  EIS's  Under 
Preparatioo 

42 — Environmental  impact  statements 

42.1 — General  preparation  standards. 
42.11— Preparation.  (FSM  1952.1). 
42.12— Page  limits.  (40  CFR  1502.7). 
42.13— WriUng.  (40  CFR  1502.8). 
42.14 — Legislative  proposals.  (40  CFR 
1506.8  and  FSM  1952.1). 


■  This  Forest  Service  billing  code  is  shown  on  all 
Federal  Reftotar  documents. 
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42L2 — Content  standards  and 
recommended  format  An  environmental 
impact  statement  must  contain  the 
following: 

1.  A  cover  sheet.  (40  CFR  1502.11)  In 
addition  to  the  Council  on 
Environmental  Quality  requirements,  the 
cover  sheet  must  include  the  name  and 
title  of  the  responsible  official  and  an 
abstract  of  the  alternatives  considered 
and  the  preferred  alternative.  See 
exhibit  1  for  a  cover  sheet. 

Exhibit  1— Covw  Sheet 

2.  A  summary.  (40  CFR  1502.12) 

3.  A  tabJe  of  contents. 

4.  A  statement  of  purpose  and  need. 
(40  CFR  1502.13). 

5.  A  description  and  comparison  of 
alternatives,  including  the  proposed 
action.  (40  CFR  1502.14). 

6.  A  description  of  the  affected 
environment.  (40  CFR  1502.15). 

7.  A  statement  of  the  environmental 
consequences  of  the  actions.  (40  CFR 
1502.16  and  1502.22)  The  environmental 
impact  statement  (EIS)  may  discuss 
physical,  biological,  economic,  and 
social  consequences  in  terms  of 
quantified  or  relative  changes  in 
components  of  the  affected 
environment.  In  addition,  it  is 
appropriate  to  discuss  the  expected 
outputs — in  terms  of  goods,  services, 
and  uses — that  will  result  from 
implementing  each  alternative.  In 
presenting  outputs,  use  standard 
ser\'ice-wide  terminology  as  set  forth  in 
FSH  1309.11.  Management  Information 
Handbook,  and  in  FSM  1905.  Use  the 
Resources  Program  planning  time 
periods  where  appropriate. 

8.  A  list  of  preparers.  (40  CFR  1502.17). 

9.  A  list  of  agencies,  organizations, 
and  persons  to  whom  copies  of  the 
statement  are  sent. 

10.  An  index.  (40  CFR  1502.10(i))  All 
ElS's  must  include  indexes.  The  purpose 
of  an  index  is  to  make  the  information  in 
the  EIS  fully  available  to  the  reader 
without  delay.  See  action  62  for 
preparation  of  indexes. 

11.  A/3  appendix,  (section  42.51b  and 
40  CFR  1502.18  and  1503.4). 

42.21 — Incorporation  of  relevant 
information  by  reference.  (40  CFR 
1502.21). 

42.22 — Acknowledgement  of 
incomplete  or  unavailable  information. 
(40  CFR  1502.22). 

42.23 — Documentation  of  cost-benefit 
analysis.  (40  CFR  1502.23). 

42.24 — Identification  of  methodology 
and  scientific  accuracy.  (40  CFR 
1502.24). 

42.25 — Identification  in  draft 
environmental  impact  statements  of 
permits  necessary  to  implement 
proposal.  (40  CFR  1502.25). 


42.3 — Filing,  circulation,  and 
availability  of  environmental  impact 
statements. 

42.31 — Draft  environmental  impact 
statement.  (40  CFR  1502.19).  After 
preparation  of  a  draft  environmental 
impact  statement  (EIS): 

1.  Circidate  a  draft  EIS  to  agencies 
and  the  public  at  the  same  time  or 
before  filing  it  with  the  Environmental 
Protection  Agency  (EPA)  in  Washington. 
D.C. 

2.  Conduct  public  participation 
sessions,  as  appropriate. 

3.  Review,  analyze,  evaluate,  and 
respond  to  substantive  comments  on  the 
draft  EIS.  Make  copies  of  all  comments 
available  for  public  and  in-Service 
review  in  the  office  of  the  responsible 
official  or  administrative  unit  affected 
by  the  policy,  plan,  program,  or  project. 
(40  CFR  1506.9.) 

42.32 — Final  environmental  impact 
statement.  1.  File  a  final  EIS  with  EPA 
along  with  all  substantive  comments,  or 
summaries  thereof,  on  the  draft  EIS.  The 
Washington  Office  files  statements 
involving  legislation,  regulations,  multi- 
agency  national  actions,  and  Service- 
wide  policies  with  EPA.  If  the  Chief  or 
the  Secretary  is  the  responsible  official, 
other  levels  of  the  Forest  Service  may 
assist  with  the  analysis  and  preparation 
of  documents. 

2.  Circulate  a  final  EIS  to  other 
agencies  and  the  public  at  the  same  time 
or  before  filing  it  with  EPA.  (40  CFR 
1506.10.)  If  the  statement  is  unusually 
long,  a  summary  may  be  circulated 
instead  (40  CFR  1500.4(h)).  A  summary 
distributed  as  a  separate  document  (40 
CFR  1502.19)  must 

a.  State  how  other  agencies  and  the 
public  can  obtain  or  review  the 
complete  EIS. 

b.  Have  a  cover  sheet  attached. 
After  filing  the  EIS  with  the  EPA,  ensure 
that  a  reasonable  number  of  copies  of 
the  statement  are  available  free  of 
charge  (40  CFR  1506.6(f)  and  FSM 
1950.3(4)). 

42.33 — Environmental  impact 
statements  on  Rare  II  'Further 
Planning"  areas.  If  the  EIS  deals  with 
plana  or  projects  that  allocate  Rare  II 
"Further  Planning"  Areas  to 
nonwildemess  uses,  the  responsible 
official  may  make  public  distribution  of 
and  file  the  final  EIS  with  EPA  in  the 
same  manner  as  for  other  EIS's.  Send 
five  additional  copies  of  the  final  EIS  to 
the  Washington  Office  Director  of 
Environmental  Coordination  for 
transmittal  to  congressional  committees 
(section  42.34). 

42.34 — Distribution  of  environmental 
impact  statements. 

42.34a — Draft  and  final  environmental 
impacts  statements. 


1.  When  responsible  official  is  a  field 
officer.  When  the  responsible  official  is 
the  Regional  Forester,  Station  Director, 

Area  Director,  or  Forest  Supervisor, 
send:  ' 

a.  Five  copies  to  the  Environmental 

Protection  Agency  (EPA)  in  Washington, 
D.C,  for  filing  purposes.  Include  a 
transmittal  letter.  See  exhibit  1  for  a 
sample  transmittal  letter. 

b.  Fifteen  copies  to  the  Washington 
Office  Director  of  Environmental 
Coordination. 

c.  Two  copies  of  the  letter  transmitting 
copies  to  EPA  to  the  Washington  Office. 

2.  When  the  Chief  is  the  responsible 
official.  When  the  responsible  official  is 
the  Chief,  send: 

a.  Twenty  copies  to  the  Washington 
Office.  (The  Washington  Office  files  five 
copies  with  EPA.)  (Seventy  copies  of  an 
EIS  are  needed  for  wild  and  scenic  river 
studies.) 

b.  One  original  and  two  copies  of  the 
transmittal  letter  for  transmittal  to  EPA 
to  the  Washington  Office  for  the  Chiefs 
signature. 

E.xhibit  1— Transmittal  LeUer  to  EPA 

42.34b — Lists.  Responsible  officials 
shall  ensure  the  maintenance  of  lists  of 
individuals,  groups,  organizations,  and 
government  agencies  interested  in 
reviewing  Forest  Service  environmental 
impact  statements  (EIS's).  Regions  shall 
develop  specific  distribution  lists. 

Use  State  and  areawide 
clearinghouses,  by  mutual  agreement, 
for  obtaining  reviews  of  draft  EIS's.  The 
responsible  official  also  may 
communicate  directly  with  appropriate 
State  or  local  officials  or  agencies  if 
clearinghouses  are  unwilling  or  unable 
to  handle  this  phase  of  the  process. 
However,  clearinghouses  should  always 
receive  copies  of  EIS's. 

42.34c — State  and  local  agencies. 
Regions,  Stations,  and  the  Area  office 
shall  develop  and  maintain  lists  of  State 
and  local  agencies  as  supplements  to 
this  section. 

42.34d — Organizations.  Regions. 
Stations,  and  the  Area  office  shall 
develop  and  maintain  lists  of 
organizations  as  supplements  to  this 
section. 

42.34e — Individuals.  Regions,  Stations 
and  the  Area  office  shall  develop  and 
maintain,  as  supplements  to  this  section. 
lists  of  individuals  who  have  expressed 
an  interest  in  receiving  Forest  Service 
environmental  impact  statements 
(EIS's). 

42.34f — Federal  agencies.  Following  is 
the  mandatory  distribution  list  for  all 
EIS's  prepared  by  the  Forest  Service. 
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Environmental  Protection  Agency,  Mail 
Code  A-104,  Room  2119.  401  M  Street, 
SW.,  Washington,  D.C.  20460 
Environmental  Protection  Agency, 

Appropriate  Regional  Offices 
Director,  Office  of  Environmental 
Project  Review,  Office  of  the 
Secretary,  Department  of  the  Interior, 
Room  4258,  Washington,  D.C.  20240. 
Always  send  copies  of  EIS's  to  these 
agencies  by  certified  mail  with  a  return 
receipt  requested  or  by  other  methods  of 
delivery  where  receipt  can  be  verified. 
This  method  also  may  be  desirable  for 
other  key  recipients.  Base  any  other 
distribution  to  Federal  agencies  on 
agency  expertise  and  legal  jurisdiction. 
Regions,  Stations,  and  the  Area  shall 
use  the  above  list  and  distribute  other 
EIS's  as  appropriate.  When  the  Forest 
Service  requests  review  and  comments 
from  any  of  the  above  agencies,  the 
addresses,  phone  numbers,  and  number 
of  copies  to  send  are  shown  in  section 
63.1. 

42.4 — Corrections,  revisions,  or 
supplements.  The  standards  at  40  CFR 
1502.9  govern  revision  of  draft  EIS's  or 
supplementation  of  drafts  and  finals. 
Use  errata  sheets  to  make  any 
necessary  corrections  to  environmental 
impact  statements  (EIS's).  Draft  EIS's 
may  be  revised.  Use  supplements  to 
modify  EIS's  if  necessary.  Prepare, 
circulate,  and  file  supplements  and 
revisions  in  the  same  manner  as  the 
document  being  modified. 

42.5 — Environmental  impact 
statement  review  and  comment  * 

procedures. 

42.51 — Comments  on  Forest  Service 
environmental  impact  statements. 

42.51a — Draft  environmental  impact 
statements.  (40  CFR  1503.1(a)).  The 
responsible  officer  may  accept 
comments  on  a  draft  environmental 
impact  s'atement  (EIS)  after  the  end  of 
the  review  period  and  before  filing  the 
final  EIS.  If  it  is  too  late  to  incorporate 
the  comments  in  the  final  EIS,  the 
responsible  official  may  respond  to  them 
on  an  individual  basis. 

42.5b — Final  environmental  impact 
statements.  (-10  CFR  1502.9(b)  and 
1503.4).  When  the  responsible  official 
determines  that  a  summary  of  responses 
is  appropriate,  the  summary  must  reflect 
accurately  all  substantive  comments 
received  on  the  draft  EIS.  Comments 
that  are  pertinent  to  the  same  subject 
may  be  aggregated  by  categories,  but 
the  summary  must  identify  the  comment 
specifically.  Avoid  a  general  summary 
As  a  minimum,  include  in  the  appendix 
of  a  finnl  EIS  copies  of  all  comments 
received  on  the  draft  EIS  from  Federal, 
State  and  local  agencies,  and  elected 


officials.  See  exhibit  1  for  one  example 
of  a  summary  of  substantive  comments. 

Exhibit  1 — Summary  of  Substantive 
Comment 

42.52— Review  of  other  agency 
environmental  impact  statements.  (40 
CFR  1503.2  and  1503.3)  Because  of 
special  agency  expertise,  the  Forest 
Service  may  be  asked  to  review  and 
comment  on  environmental  impact 
statements  (EIS's)  prepared  by  other 
agencies.  Unless  otherwise  assigned  by 
the  Chief,  officials  in  the  Washington 
Office  shall  review  and  comment  on 
EIS's  prepared  on  legislative  proposals. 
Service-wide  policies,  regulations,  or 
national  program  proposals.  The 
Regional  Forester  or  Area  Director  in 
whose  Region  or  Area  the  proposal  is 
located  shall  review  all  other  draft  and 
final  EIS's  prepared  by  other  agencies. 
When  an  EIS  affects  both  Regional  and 
Area  program  responsibilities,  the 
Regional  Forester  and  Area  Director 
shall  determine  who  assumes  the  lead  of 
responding. 

The  responsible  field  unit  shall  submit 
comments  on  other  agency  EIS's  directly 
to  the  appropriate  agency.  Send  one 
copy  of  the  comments  to  the 
Washington  Office  Director  of 
Environmental  Coordination.  When 
another  agency's  EIS  involves  more  than 
one  Region,  the  Washington  Office 
Director  of  Environmental  Coordination 
coordinates  the  responses. 

42.520— Referrals  to  Council  on 
Environmental  Quality.  (40  CFR  1504) 
When  Forest  Service  review  of  another 
agency's  draft  EIS  concludes  that  the 
proposed  action  is  environmentally 
unacceptable,  follow  the  procedures  set 
forth  in  40  CFR  1504.3(a). 

If  after  receipt  of  the  final  EIS  the 
other  agency  has  not  remedied  the 
situation  or  reached  an  agreement  with 
the  Forest  Service,  follow  the 
procedures  set  forth  in  40  CFR  1504.3  (b). 
Send  the  referral  to  the  Washi.ngton 
Office  Director  of  Environmental 
Coordination  for  processing.  The 
Director,  through  the  Office  of  the 
Secretary,  submits  the  referral  to  the 
Council  on  Environmental  Quality. 

The  25-day  time  period  is  extremely 
short;  therefore,  begin  referral 
documentation  immediately  after 
determination  that  the  proposal  is 
environmentally  unacceptable. 

In  addition  to  the  requirements  of  40 
CFR  1504.3(c).  the  responsible  official 
shall  include  a  letter  to  the  Council  on 
Environmental  Quality  requesting  the 
referral  for  signature  by  the  Secretary  of 
Agriculture. 

43 — Other  planning  and  preparation 
requirements  for  environmental  impact 
statements 


43.1 — Interdisciplinary  approach.  See 
section  102(2)(A)  of  the  National 
Environmental  Policy  Act  (NEPA),  as 
amei.ded,  40  CFR  1502.6,  and  chapter  10 
of  this  handbook. 

43.2— Public  involvement.  (40  CFR 
1501.7.  1502.25.  and  1506.6). 

43.3 — Consultation  requirements.  (40 
CFR  1502.25). 

43.4 — Elimination  of  duplication  with 
state  and  local  procedures.  (40  CFR 
1506.2). 

43.5 — Federal  and  federal-state 
agencies  with  legal  jurisdiction  or 
special  expertise.  (40  CFR  1503.1)  See 
section  63  for  Council  on  Environmental 
Quahty's  hst  of  agencies  with 
jurisdiction  by  law  or  special  expertise. 
See  section  63.1  for  addresses  and 
recommended  document  distribution. 

43.6 — Limitation  on  actions  during  the 
environmental  analysis  and 
documentation  process.  (40  CFR  1506.1). 

44 — Responsibilities  when  applicants 
and  contractors  are  involved  (40  CFR 
1506.5).  The  responsible  official  may 
require  project  proponents  to  provide 
data  and  documentation  for 
consideration  and  use  in  preparing  an 
EIS.  When  a  contractor  is  to  prepare  an 
environmental  impact  statement,  limit 
the  contractor's  activities  to  those  of 
interdisciplinary  teams  (section  06, 
exhibit  2)  participating  in  the  National 
Environmental  Pohcy  Act  process. 
Applicants  or  contractors  may  be 
required  to  conduct  studies  to  determine 
the  impact  of  the  proposed  action  on  the 
human  environment. 

45— Tiering  and  adopting  other 
environmental  statements 

45.1— Tiering.  (40  CFR  1502.20).  When 
the  responsible  official  has  selected  an 
alternative  other  than  the  no-action 
alternative  in  a  broad  program 
document  and  a  record  of  decision  is 
prepared,  the  no-action  alternative  need 
not  be  described  in  detail  in  subsequent 
environmental  documents  tiered  from 
the  parent  document  unless  new 
information  has  emerged.  Tiered 
documents  may  refer  to  the  evaluation 
of  the  no-action  alternative  in  the  broad 
program  document.  However,  the 
decision  on  site-specific  actions  must 
consider  the  no-action  alternative 
appropriate  to  that  decision. 

45.2— Adoption.  Use  adoption 
procedures,  when  applicable,  to  avoid 
duplication  of  effort  (40  CFR  1506.3). 

46 — Determining  lead  and  cooperating 
agencies 

46.1— Lead  agency.  (40  CFR  1501  5, 
1501.6,  1501.7,  1503.1,  and  1508.16).  If  the 
Forest  Service  requests  the  Council  on 
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Enviramnental  Quality  to  determine 
which  Federal  agency  shall  be  the  lead 
agency,  send  this  request  to  the  Director 
of  EnviitMimental  Coordination  in 
Washington.  D.d.  for  processing.  Where 
National  Forest  System  lands  are 
involved,  the  Forest  Service  shall  exert  a 
strong  role  in  the  preparation  of 
environmental  documents.  If  the  Forest 
Service  is  the  lead  agency,  at  the 
earliest  possible  time,  make  a  written 
request  of  all  other  Federal  agencies 
with  jurisdiction  by  law  or  special 
expertise  to  become  cooperating 
agencies. 

46.2 — Cooperating  with  other 
agencies.  (40  CFR  1501.6,  1503.2, 1503.3. 
and  150&5).  When  National  Forest 
System  lands  are  involved  and  the 
Forest  Service  is  not  the  lead  agency, 
the  reponsible  official  shall  request  that 
the  Forest  Service  be  a  cooperating 
agency  in  scoping,  environmental 
analysis,  and  documentation.  There  may 
be  other  circumstances  where  the  Forest 
Service  should  be  a  cooperating  agency, 
such  as  in  the  administration  of  the 
forestry  incentives  programs.  Tbe  Forest 
Service  may  also  be  a  cooperating 
agency  when  State  and  private  forest 
lands  are  involved. 

If  the  Forest  Service  is  asked  to  be  a 
cooperating  agency  and  other  program 
commitments  preclude  being  able  to 
become  involved,  the  responsible 
official  shall  prepare  a  reply  to  this 
effect  Send  copies  of  this  reply  to  the 
Council  on  Environmental  Quality  and 
to  the  Director  of  Environmental 
Coordination  in  Washington.  D.C. 

47 — Documentation  of  decisions 

47.1 — Decision.  Follow  the 
mstructions  in  exhibit  1  on  timing 
decision  and  other  conditions  that  must 
be  met  for  EIS's. 

Exhibit  1. — Conditioiu  for  Decision 


H  «>  ES  k  raqiarad  (a»— 


Thaa*  conMons  muM  b* 
mat  prior  lo  •  decision — 


n  an  EIS  s  raqurwt  tor- 


Land  and  naiourca  Maiv 
aHwnam  nana  tar  unk  ot 
m«  Natamt  fontt 
Syslam  (36  CFR  219). 
A  nm  d»  not  nt<*m 
RARE    It    fwlhar 


B   Thai  do  «HO)v«  RARE  H 
Fi/rthm  Pitmng  araas. 


Ttiesa  condHKina  must  t» 
met  pnor  lo  a  decision — 


1  90  days  have  e<ap»ed 
smca  tt\a  notice  ot  ava*- 
ability  ot  the  dratt  EiS  was 
pubksned  m  the  Federal 
Rcglatar  by  EPA 

2  A  final  EIS  ttmt  resporvts 
lo  comntents  on  the  t^att 
EIS  t^as  twen  prepared. 

1.  90  days  have  elapsed 
■nee  the  notice  ot  avail- 
ability ot  ttw  dratt  EIS  was 
pubkshad  n  the  Fadaral 
naglatac  by  EPA 

2.  A  final  EIS  that  responds 
R)  comments  or  the  dratt 
ElS  fms  been  prepared 


1  Plana  (other  Ihan  land 
maragemenl  plana),  pro- 
grama  or  protects  advarae 
ly  attectmg  »w  anaan|  ««- 
damaaa  charadar  of 
RARE  u  fijrtfm  Pttmwii/ 


III 


Lat^    nanaQement 


or 
or 

prt>iects  aflacting  araaa  «v 
volved  In  pendkig  laiyaia' 
tion  lor  wademaaa  daaro- 
nation  n  whKh  aiOier  Ihe 
Houae  or  Senate  has 
pasaed  a  tx*  to  de*gnats 
all  or  any  porton  ol  an 
tfiventoned  roadless  area 
lor  Mnldemaes  or  lor  srikjer- 
nesa  abjdy 
IV  Ottiar  plans,  progiaina  or 
protects  subject  to  appeal 
(namety  36  CFR  21 1  181 


V  Acnona  not  subted  to 
appeal  lor  eiampla.  State 
and  Pnvale  Forestry  and 
Research  programs,  etc 
(namely.  36  CFR  21 1  IB) 


V  60  days  nave  olapaed 
ance  the  notice  ol  avail- 
ability ot  the  draft  EIS  was 
I  publiahed  n  the  Fadaral 
I  naglalaf  by  EPA 
'  2  A  Anal  EIS  that  responds 
I  lo  comments  on  the  *att 
,      EIS  has  t>een  prepared 

1  80  days  have  elapsed 
I  amce  the  notKe  of  avail- 
,      ab*ty  of  Itte  draft  EIS  was 

published   n    Ihe    Federal 
Ra«lalar  by  EPA 

2  A  Imal  EIS  that  responds 
to  comments  on  the  dratt 
EIS  t^ee  t>eeo  prepared 


1-  60  days  nave  elapsed 
WK»  ttie  nonce  of  avail 
abiMy  ol  the  draft  EIS  was 
pubksned  m  tt<e  Federal 
naBtatat  by  EPA 

2  A  fmal  EIS  thai  responds 
lo  conwnenis  on  the  draft 
E<S  t^as  twert  prepared 

1  90  days  have  elapsed 
SHice  the  riotice  ot  avail- 
abibty  of  the  draft  EIS  was 
putatshed  n  the  Federal 
WHlilii  by  EPA. 

2  A  final  EIS  tlut  responds 
to  comments  or  the  dra^ 
EIS  has  been  prepared 

3.  30  days  nave  elapsed 
since  ttw  nolice  ol  avait- 
ab*ty  o«  the  draft  EiS  was 
published  «  the 
RagMar  by  EPA  > 


■  The  90-day  penod  and  ttie  30-day  period  may  run 
concurrer^  if  a  4S-day  penod  lor  putMic  comrrtent  is  provid- 
ed 

47.77 — Record  of  decision.  A  record  of 
decision  is  a  separate,  concise  document 
stating  the  decision  of  the  responsible 
official.  It  must  include  the  official's 
name,  location,  administrative  unit,  and 
a  statement  indicating  whether  or  not 
the  decision  is  subject  to  appeal  as  well 
as  meet  the  requirements  of  the  Council 
on  Environmental  Quality  regulations  at 
40  CFR  1505.2. 

The  responsible  official  signs  the 
record  of  decision.  For  decisions  subject 
to  appeal,  the  date  of  decision  is  the 
date  the  official  transmits  the  record  of 
decision  and  the  fmal  environmental 
impact  Statement  (EIS)  to  the 
Environmental  Protection  Agency  (EPAJ 
and  makes  it  available  to  the  public. 

For  decisions  not  subject  to  appeal, 
the  responsible  official  must  sign,  date, 
and  distribute  the  record  of  decision  no 
sooner  than  30  days  after  the  notice  of 
availability  of  the  final  EIS  is  published 
in  the  Federal  Register.  Distribute  the 
record  of  decision  in  the  same  manner 
as  the  final  EIS. 

When  an  EIS  identifies  joint  lead 
agencies,  the  responsible  official  from 
each  agency  shall  sign  and  date  the 
record  of  decision  for  those  actions 
within  the  authority  of  each.  Each 
responsible  official  may  prepare 
separate  records  of  decision.  See  exhibit 
1  for  a  record  of  decision. 


When  the  Chief  or  Secretary  is  the 
responsible  official,  the  appropriate  field 
unit  prepares  the  record  of  decision  with 
assistance  from  Environmental 
Coordination.  Environmental 
Coordination  coordinates  the  review 
and  signing  of  the  record  of  decision, 
involving  the  appropriate  Washington 
Office  staff  unit.  Deputy  Chief,  Chief,  or 
Secretary  as  necessary. 

Exhibit  1. — Record  of  Decision 

47.11a — Distribution  of  records  of 
decision.  Distribute  the  record  of 
decision  to  those  who  have  received  or 
have  asked  to  receive  the  final 
environmental  impact  statement  (EIS). 
In  addition,  the  public  may  be  notified 
as  indicated  in  40  CFR  1506.6. 

Chapter  50 — Implementation  and 
Monitoring 

ConlenU 

51 — Implementing  decisions  based  on 

environmental  assessments. 
51 .1 — Implementation. 
51.2 — Limitations  on  implementation. 
51.2a — Unprecedented  actions  or  actions 

similar  to  those  that  normally  require  an 

environmental  impact  statement. 
51 .21) — Actions  involving  flood  plains  and 

wetlands. 
52 — Implementing  decisions  based  on 

environmental  impact  statements. 
53 — Monitoring. 

57 — Implementing  decisions  hosed  on 
environmental  assessments 

51. 1 — Implementation. 
Implementation  of  decisions  thdt  do  not 
have  effects  of  national  concern  (section 
33.3)  or  involve  fiood  plains  and 
wetlands  (section  51.2b)  may  take  place 
immediately  after  signing  and  dating  of 
the  decision  notice.  Implementation 
includes  responding  to  any  requirements 
for  mitigation  or  monitoring  included  in 
the  environmental  assessment  or 
decision  notice. 

57.2 — Limitations  on  implementation. 

51.2a — Unprecedented  actions  or 
actions  similar  to  those  that  normally 
require  an  environmental  impact 
statement.  (40  CFR  1501.4(e)(2).)  When  a 
proposed  action  is  similar,  or  closely 
similar,  to  one  that  normally  requires  an 
environmental  impact  statement  or 
when  the  nature  of  a  proposed  action  is 
without  precedent,  do  not  implement  the 
decision  until  after  the  decision  notice 
and  finding  of  no  significant  impact 
have  been  available  for  public  review 
(including  State  and  areawide 
clearinghouses)  for  30  days. 

At  the  end  of  the  30-day  period 
consider  public  comment  and  implement 
the  decision  or  publish  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 
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51.2b — Actions  involving  flood  plains 
and  wetlands.  For  actions  involving 
wetlands,  do  not  implement  decisions 

until  30  days  after  the  decision  notice 
has  been  signed  and  dated.  This  delay 
allows  a  reasonable  period  of  pubhc 
review  as  required  by  Executive  Order 
11988  and  Executive  Order  11990. 

52 — Implementing  decisions  based  on 
environmental  impact  statements.  Be 
sure  that  the  conditions  listed  in  exhibit 
1  are  met  prior  to  implementauon  of  the 
decision  if  an  environmental  impact 
statement  is  prepared.  Commitments  for 
mitigation  efTorts  or  monitoring 
activities  included  in  the  final  EIS  and 
record  of  decision  also  must  be  met. 

Exhibit  1 — Condition  for  ImplameoUtioo 

53 — Monitoring 

(40  CFR  1505.3)  Implement  and 
monitor  action  to  ensure  that: 

1.  Environmental  safeguards  are 
executed  according  to  plan. 

2  Necessary  adjustments  are  made  to 
achieve  desired  results. 

Chapter  60 — References 

Contenta 

61 — Environmental  factors. 
61  1 — Physical  factors. 
61  2 — Biological  factors. 
61.3 — Economic  factors. 

61  4 — Social  factors. 

62 — Indexing  standards 
62.1 — Definitons. 
62.2— Length 

62  3— Layout. 

62  4 — Conventional  practices. 
62.5 — Methodology 

62.6 — References. 

63 — List  of  federal  agencies  and  federal-state 
agencies  with  jurisdiction  by  law  or 
Sf)ecial  expertise  on  environmental 
quality  issues. 

63  1— List  of  federal  and  federal-state 

agencies  for  distribution  purposes 
64 — Laws. 
64.1 — Nalloriiil  Environmental  Policy  Act  of 

1969,  es  amended 
64.11 — EnvironmentcTl  QiiaHty  Improvement 

Act. 
64.12— Section  309.  Clean  Air  Act 

64  13 — Endangered  Species  Act. 
6.5 — Regulrition  and  supplementary 

information. 
65.1 — Council  on  Environmental  Qua'ity 

(CEQ)  NEPA  regulations  (40  CFR  1500- 

1508  28) 
65.11 — CEQ  supplementary  information 

(November  29, 1978  FR). 
65.12— CEQ  40  questions. 
65.13 — CEQ  scoping  guidance 
65.14 — CEQ  guidance  regarding  SEPA 

regulations. 
65.12— Department  of  Agriculture  (USDA) 

NEPA  policies  and  procedures  (7  CFR 

Part  lb) 
66 — Excutive  Orders. 
66  1— E.O.  1151*— Protection  and 

Enhancement  of  Envirorunenlal  Quality. 
66  11— E.O.  11988— Flood  Plains 

Management. 
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66  12— E.O  11980— Protection  of  Wetlands 
67 — OfTice  of  Management  and  Budget 

Circulars. 
67.1 — OMB  Circular,  .A-95  process. 
68 — State  and  local  agencies  [Resarved). 

This  chapter  contams  various 
guidelines  and  reference  documents 
essential  to  conducting  environmental 
analysis  or  pre  paring  environmental 
documents. 

6.? — En  vironmental  factors 

The  following  list  identifies 
environmental  factors  that  may  need  to 
be  considered  in  data  and  information 
collection  during  environmental 
analyses.  Few.  if  any,  analyses  deal 
with  all  of  these  factors.  The 
chissification  into  physic&I,  biological, 
economic,  and  social  factors  is  arbitrary 
and  is  not  mandatory. 

61  7 — Physical  factors. 

1.  Location, 

2.  Geomorphic/physiographic 

a.  Geologic  hrfzards, 

b.  Unique  land  forms. 

3.  Climate. 

4.  Soils. 

a  Productivity. 

b.  Capability. 

c.  Hazard. 

(1)  Erodibility. 

(2)  Mass  failure. 

5.  Minerals  and  energy  resources. 

a.  Locatable  minerals. 

b.  Leasable  minerals. 

c.  Energy  sources. 

6.  Visual  resources. 

7.  Cultural  resources. 

a.  Archaeological. 

b.  Historical. 

c.  Architectural. 

8.  Wilderness  Resources. 

9.  Wild  and  scenic  rivers. 

10.  Water  resources. 

a.  Water  quality. 

b.  Streamflow  regimes. 

c.  Flood  plains. 

d.  Wetlands. 

e.  Ground  water  recharge  areas 

11.  Air  quality. 

12.  Noise. 

13.  Fire. 

a.  Potential  wildlife  hazard. 

b.  Role  of  fire  in  the  ecosystem. 

14.  Lend  use — including  prime  farm, 
timber  and  rangelands. 

15  Infrastructure  improve.Tients. 

a.  Roads 

b.  Trails. 

c.  Utility  corridors  and  distribution. 

d.  Water  collection,  storage,  and 
distribution. 

e.  Communications  systems. 

r  Solid  waste  collection  and  disposal. 

g.  Sanitary  waste  collection  and 
disposal. 

g.  Sanitary  waste  collection  and 
disposal. 


61.2 — Biological  factors. 

1.  Vegetation. 

a.  Forest,  including  diversity  of  tree 

species. 

b.  Rangeland.  including  conditions 
and  trends. 

c.  Other  major  vegetation  types. 

d  Threatened  or  endangered  plant$. 

e.  Research  natural  area  (RNA) 
potentials. 

f.  Unique  ecosystems  (other  than 
RNA's). 

g  Diversity  of  plant  communities, 
h.  Noxious  weeds. 

2.  Wildlife. 

a.  Habitat. 

b.  Populations. 

c.  Threatened  or  endangered  species. 

d.  Diversity  of  animal  communities, 
e  Animal  damage  control. 

3.  Fish. 

a.  Habitat. 

b.  Populations, 

c.  Threatened  or  endangered  species, 
including  State-listed  species. 

4.  Recreation  resources  (usually  a 
combination  of  physical  and  biological 
factors). 

5.  Insects  and  diseases. 

6.  Exotic  organisms;  for  example. 
Russian  thistle,  Siberian  ibex. 

61.3 — Economic  factors. 

1.  Economic  base, 

2.  Employment/unemployment. 

3.  Housing. 

4.  Land-use  requirements. 

5.  Community  service  requirements. 

6.  Revenue  base. 

a.  Local  general  government. 

b.  Special  service  districts. 

7.  Plans  and  programs  of  other 
agencies. 

8.  Income. 

a.  Sources. 

b.  Amounts. 

c.  Distribution. 

9.  Cost. 

a.  Financial  analysis  (who  pays  for 
what-when). 
G1.4 — Social  factors. 

1.  Population  dynamics. 

a.  Size  (growth,  stability,  decline). 

b.  Composition  (age,  sex,  minonty). 

c.  Distribution  and  density. 

d.  Mobility. 

e.  Displacement. 

2.  Social  institutions. 

a.  Educational. 

b.  Family. 

c.  Economic. 

d.  Political. 

e.  Military. 

f.  Religious. 

g.  Recreation/leisure. 

3.  Special  concerns. 

a.  Minority  (civil  nghts). 

b  Historic/archaeological/cultural. 

4  Ways  of  life — defined  by. 
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a.  Subcultural  variation. 

b.  Leisure  and  cultrural  opportunities. 

c.  Personal  security. 

d.  Stability  and  change. 

e.  Basic  values. 

f.  Symbolic  meaning. 

g.  Cohesion  and  conflict, 
h.  Community  identity. 

i.  Health  and  safety. 

5.  Land  tensure  and  land  use. 

6.  Legal  considerations. 

62 — Indexing  standards 

Preparation  of  an  index  is  a 
specialized  task.  Consider  using  an 
experienced  indexer,  rather  than  the 
author  of  the  environmental  impact 
statement,  to  prepare  the  index.  The 
author(s)  can  assist  the  indexer  by 
suggesting  subject  headings  and 
indicating  their  relative  importance. 
Contacts  with  local  publishing  firms, 
colleges,  and  universities  may  be  useful 
in  locating  experienced  indexers. 

62. 1 — Definitions.  The  following 
definitions  are  derived  from  a 
publication  on  British  Standards  for 
Indexing  (B.S.  3700:1964)  and  are  used  in 
this  section  of  the  handbook. 

1.  Index.  A  systematic  guide  to  the 
text,  comprising  a  series  of  entries,  with 
headings  arranged  in  alphabetical  order 
and  with  references  to  show  where  each 
indexed  item  appears  in  the  text. 

2.  Entry.  A  unit  of  the  index  consisting 
of  a  heading  and  at  least  one  reference 
to  the  location  of  the  item  in  the  text  (or 
with  a  cross-reference  to  another  entry 
to  the  index). 

3.  Heading.  The  word(s)  or  symbol(s) 
selected  from,  or  based  on,  an  item  in 
the  text — specifically  the  initial  word  or 
keyword,  for  example: 

Fish 

Fishing 

Water 

4.  Subheading.  The  word(s)  or 
symboHs)  under  which  references  in  a 
complex  entry  are  located  specifically, 
for  example: 

Fish  (Heading) 
Trout  (subheading) 
Rainbow  (subheading) 

5.  Reference.  The  number  of  the 
section  or  page  where  the  item  is  to  be 
found  in  the  body  of  the  material 
indexed. 

6  Cross-reference.  A  direction  from 
one  heading  or  subheading  to  another 
heading. 

7.  "See" cross-references.  A  direction 
from  one  heading  (after  which  there  are 
no  references)  to  an  alternative  heading, 
under  which  there  are  all  the  relevant 
references  to  an  item  in  the  text.  "See" 
cross-references  usually  are  for 
synonyms,  or  near-synonysm  for 
example,  "Impacts,  see  Effects."  Also 


use  "see"  cross-references  when  the 
"inverted  form"  of  heading  is  used,  for 
example:  Human  environment,  see 
Environment,  human. 

8.  "See  a/so"  cross-references.  A 
direction  from  one  heading  (after  which 
there  are  references)  to  any  additional 
heading(s)  under  which  further  relevant 
references  to  an  item,  in  the  text  are  to 
be  found,  for  example:  "Environment, 
natural  (see  also  Environment,  physical] 
*  *  *  "reference  89".  (Note:  the 
reference  "89  above  indicates  that 
natural  environment  appears  on  page  89 
of  the  text. 

62.2 — Length.  The  length  of  an  index 
usually  relates  to  the  length  of  the  text 
material.  Because  indexes  are  usually  in 
smaller  type  than  the  text,  it  is 
customary  to  express  the  index  length  in 
number  of  lines  and  to  compare  this  to 
the  number  of  lines  in  the  text. 
Generally,  the  length  of  the  index  shall 
be  from  4  to  8  percent  of  the  number  of 
lines  in  the  document.  Example:  If  an 
environmental  impact  statement  is  105 
pages  long  (including  the  Appendix,  but 
not  the  Table  of  Contents),  and  there  are 
45  lines  per  page,  the  total  length  of  the 
document  would  be  4,725  lines.  The 
index  shall  be  from  190  to  390  lines  in 
length. 

62.3 — Layout.  Use  of  the  "set  out" 
system  of  subheadings  is  recommended. 
In  this  system,  the  heading  is  flush  with 
the  left  margin  of  the  list:  indent 
subheadings  three  spaces,  and  indent 
subsubheadings  another  three  spaces. 
Place  comma  after  headings  with 
subheadings,  but  not  after  headings 
without  subheadings.  Use  a  line  of  dots 
to  connect  the  headings  and  the 
reference.  Align  references  with  the 
right  margin  of  the  list.  Example: 

EPA.  See  Erviromn«ntal  Ptoleclion  Agency  envi- 
ronment. 

Biological  « _....  32-39 

Economic - 17-21 

Human _ 2 

Social „ M-23 

Environmental  Protection  Agency ««... 2.  7.  16 

If  the  list  of  references  is  too  large  to 
fit  on  one  line,  list  only  the  first 
reference  on  the  line  which  the  heading 
and  subsequent  references  on 
subsequent  lines,  for  example. 
Environmental   Protection   Agency. ..2,   7,   16. 
j  '    93-95, 101 

A  long  series  of  references  is 
discouraging  to  readers.  If  possible,  limit 
the  number  of  references  to  five  for  each 
entry.  This  can  be  done,  in  most  cases, 
by  increased  use  of  subheadings. 

Use  of  smaller  than  normal  size  type 
is  customary  for  indexes.  Because  most 
environmental  impact  statements  are 
printed  from  camera-ready  material 
typed  on  a  standard  typewriter,  it  is 


possible  to  create  smaller-than-normal 
size  type  only  by  reducing  the  page  of 
copy  to  a  smaller  size  before  printing. 
An  index  originally  typed  on  12'  x  ' 
15%"  paper,  with  double-size  margins, 
in  two  columns  of  material,  can  be 
reduced  to  8'  x  lOMs'  and  still  be 
legible. 

62.4 — Conventional  practices.  These 
are  generally  accepted  indexing 
standards: 

1.  Leave  a  blank  line  between  the  last 
heading  in  one  letter  of  the  alphabet  and 
the  first  heading  in  the  next  letter. 

2.  Use  upper  and  lower  case  headings 
as  appropriate. 

3.  The  table  of  contents  of  the 
environmental  impact  statement  (EIS)  is 
not  subject  to  indexing. 

4.  Index  footnotes,  the  bibliography, 
and  the  appendix. 

5.  If  paragraphs  are  numbered,  it  is 
permissible  to  use  paragraph  numbers 
as  well  as  the  page  numbers  for 
references.  Place  paragraph  numbers  in 
parentheses  immediately  following  the 
heading,  for  example.  Environment, 
man's  (3.25)  ...  36,  The  introduction  to 
the  index  should  explain  that  this  is  the 
practice  followed.  If  pages  are  not 
numbered,  references  shall  be  to 
numbered  paragraphs  of  the  EIS.  Clearly 
state  this  practice  at  the  bottom  of  each 
page  of  the  index. 

6.  Index  compound  headings  of  two  or 
more  words  under  the  words  that  are 
likely  to  be  most  useful  to  prospective 
readers  and  that  are  still  consistent  with 
the  general  construction  of  the  index. 

7.  Use  a  noun  as  the  heading,  or 
subheading,  rather  than  an  adjective, 
when  choice  is  available,  for  example, 
"criteria,  evaluation"  rather  than 
"evaluation  criteria."  If,  as  in  the 
example  above,  the  term  is  a  subject- 
matter  heading  in  the  EIS,  or  is 
otherwise  likely  to  be  searched  for  in 
the  index,  use  a  "see"  reference  after  the 
heading  that  begins  with  the  adjective, 
for  example.  Evaluation  Criteria,  see 
criteria,  evaluation." 

8.  When  possible,  avoid  having 
separate  entries  under  both  the  singular 
and  plural  forms  of  a  noun.  Use  "(s)," 
"(ies)"  after  the  entry  and  list  all 
appropriate  references,  for  example: 

Index(es) „ 72-91 

9.  References: 

a.  List  references  in  page  order,  for 
example,  7,  23,  29.  56. 

b.  It  is  permissible,  but  not  necessary, 
to  emphasize  "more  important" 
references  by  underlining  them  in  typed 
copy,  or  by  printing  them  in  boldface 
type.  The  introduction  to  the  index 
should  explain  the  use  of  this  practice. 
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c.  When  there  is  scattered  mention  of 
the  subject  on  several  pages,  the 
reference  shall  list  each  of  the  pages,  for 
example,  63,  64,  67,  72. 

d.  When  several  pages  deal 
continuously  with  the  subject,  the 
reference  shall  be  to  the  first  and  last 
pages,  for  example  63-72. 

e.  When  the  reference  is  to  a  subject 
that  starts  on  one  page  and  continues  to 
the  next  page,  list  both  pages  for 
examiple  63-4. 

f  When  listing  pages,  repeat  lO's  and 
lOO's  only  when  there  is  any  possibilifv 
of  misunderstanding,  for  example: 
Use  121-6  rather  thnn  121-26,  13-17 

rather  than  13-7,  97-101  rather  than 
97-1,  or  97-01,  125-31  rather  than 
123-131 

10.  Use  letter-by-Ietter 
alphabetization,  particularly  fur 
compound  word  headings;  that  is.  treat 
all  letters  in  the  heading  as  if  they  wre 
in  a  single  word.  For  example,  treat  Red 
Cross  as  if  it  were  spelled  redcross.  If  in 
doubt  about  the  order  of  listing  of 
entries,  check  a  current  dictionary  and 
use  the  system  used  there. 

11.  Proper  names  require  special 
attention: 

a.  Do  not  invert  a  proper  name  just  so 
'that  the  noun  is  usable  as  the  heading, 
for  example  "Desolation  Wilderness"  is 
preferable  to  "Wilderness.  Desolation"; 
or  to  "Wilderness  (Desolation)";  "Sierra 
Club"  is  preferable  to  'Club,  Sierra"; 
"Western  Timber  Association"  is 
p.-eferable  to  "Association,  Western 
Timber," 

b.  For  names  of  people,  list  the  last 
name  before  the  name  and  initials,  fo- 
example:  "Peterson,  R,  Max"  cr 
"Peterson,  R.  M.."  rather  than  "R.  Md\ 
Peterson"  or  "R.  M.  Peterson." 

c.  If  in  doubt  about  the  listing  of 
names  of  people,  firms,  or  organizations, 
consult  the  telephone  directory  for  their 
listing. 


12,  If  initials  are  used  in  the  text,  the 
index  heading  also  shall  use  the  initials 
with  a  "see"  reference  to  the  full  name, 
for  example: 

"EPA,  see  Environmental  Protection 
Agency" 

13.  List  headings  consisting  of  initials 
only  at  the  head  of  the  letter  division  of 
the  index,  for  example: 


EPA   >n  Environmental  Protection  Ag«nry  envi- 
ronment. 


Biological ... 
Economic... 
Sociul 


Environmpmal  Protection  Afency. 


32-39 

17-21 

21-3 
2   ■    16 


14.  When  entries  start  on  one  page 
and  continue  on  the  next  page,  (or  start 
in  one  column  and  continue  in  the  next 
column]  repeat  the  heading  followed  by 
"(continued),  ' 

15.  When  referencing  footnotes,  follow 
the  page  reference  with  a  small  "n"  for 
example.  117n. 

62.5 — Methodology.  The  following 
suggestions  may  be  useful  v.'hen 
specialist  indexi.ng  serv-ices  are  not 
used. 

1.  Index  from  final  t\ped  copy,  not 
from  earlier  drafts. 

2.  Use  3"   >   5"  cards  with  a  sei.drate 
entry  on  each  card.  Keep  the  carus 
arranged  alphabetically  in  a  file  box. 

3.  Plan  on  at  least  three  readings  of 
the  text. 

4.  Deterniine  \he  apprux^.Tiaie  length 
of  the  index  and  after  completing  about 
one-fourth  of  the  text  (on  the  first 
review),  check  the  nu.'r;bjr  of  entries  to 
see  if  the  length  will  be  appro.ximately 
that  which  is  desired. 

5.  Check  references  carefully  during 
the  last  review  of  the  text.  Check  to  be 
sure  that  a  series  of  "see"  references 
does  not  take  the  reader  back  to  the 
original  reference. 

6.  Carefully  proofread  the  final  typed 
index  against  the  original  text. 


62.6 — References.  The  following 
reference  may  be  useful  for  further 
understanding  of  the  practice  of 
indexing:  Council  of  Biology  Editors. 
1983  "CBE  Style  .Manual"  Fifth  Edition, 
published  by  the  Council  of  Biology 
Editors,  Inc.  It  is  possible  to  purchase 
the  CBE  Style  Manual  by  contacting  the 
Special  Publication  Department  of  the 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike.  Bethesda,  Man,  land  20814.  (301) 
530-7158.  They  require  prepayment. 

Revised  Table  of  Contents — FSM  1950 

■195C1— .Aathonty 

1950.2— Ob)PCti\es. 

1950  3— Pol;  cy. 

1950  4 — Responsibility. 

1950  41— Washington.  Office. 

1950.41a — Chief, 

19.50.41b — Director  of  Environmental 

Coordination. 
1950.42— Kegionu!  Foresters,  Station 

Directors,  and  Area  Director. 
1950.43 — Forest  Supervisors. 
1950  44 — District  Rangers 

or 
1950.43 — Forest  Supe.-visors  and  District 

Rangers 
1950,44  or  1950  45— Responsible  Official. 
1951 — Scoping  and  environmental  analysis 
1952 — Documentation  of  environ.T.ental 

analysis. 
1952  1 — Environmental  impact  statements 
1952.2 — Environmental  assessments, 
1952.3 — Categorical  excijsion  from 

documentation. 
1954 — Related  documents. 
1954.1 — .\otice  of  mient. 
1954  2 — Finding  of  no  significant  impact. 
1954  3 — Derision  notice 
1954  4 — Record  of  decision 
195,T — E.mergency  actions. 
1956 — Implementing  and  monitoring  [.■Xre  you 

sure  you  don't  have  something  to  say  on 

these  important  stages?]. 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  628  , 

Endowment  Grant  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations  with 
comments  invited;  amendments. 


summary:  The  Secretary  issues  final 
regulations  amending  regulations  for  the 
Endowment  Grant  Program.  The 
Secretary  takes  this  action  in  order  to 
correct  the  text  of  previously  published 
regulations.  The  regulations  are 
necessary  to  implement  the  Endowment 
Grant  Program,  authorized  by  section 
333  of  Title  III  of  the  Higher  Education 
Act  of  1965  (HEA).  as  amended  by  the 
Challenge  Grant  Amendments  of  1983. 
Pub.  L.  98-95. 

DATES:  Effective  Date:  These  regulations 
take  effect  either  November  5, 1984  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  the  regulations,  call  or 
write  the  Department  of  Education 
contact  person. 

Comments  on  these  amendments 
postmarked  on  or  before  October  22, 
1984. 

ADDRESS:  Comments  should  be  sent  to 
Mr.  Thomas  Keyes,  Institutional  Aid 
Program.  U.S.  Department  of  Education, 
L'Enfant  Plaza,  Post  Office  Box  23868, 
Washington,  D.C.  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Keyes,  Institutional  Aid 
Programs,  U.S.  Department  of  Education, 
L'Enfant  Plaza.  Post  Office  Box  23868, 
Washington,  D.C.  20024.  Telephone: 
(202)  24S-2384. 

SUPPLEMENTARY  INFORMATION:  On  July 
12, 1984,  at  49  PR  28520,  the  Secretary 
published  final  regulations  with 
comments  invited  for  the  Endowment 
Grant  Program.  The  Secretary  publishes 
these  amendments  to  correct  and  clarify 
the  formula  in  the  selection  criteria  in 
§  628.31(a)(4)  of  the  final  regulations  and 
to  clarify  the  duration  of  the  period  a 
grantee  has  to  raise  matching  funds. 

In  accordance  with  section 
431(b  |(2)(A)  of  the  General  Education 


Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations. 

The  Secretary  published  a  notice  of 
proposed  rulemaking  for  the  Endowment 
Grant  Program  on  March  5, 1984  (49  PR 
8184).  The  comments  and  the  Secretary's 
responses  were  summarized  in  an 
appendix  to  the  final  regulations  with 
comments  invited,  which  was  published 
on  July  12,  1984. 

An  error  was  contained  in  the  revised 
formula  in  §  628.31(a)(4)  of  the  final 
regulations.  Since  this  error  would  affect 
the  manner  in  which  the  Secretary 
awards  points  to  an  applicant  for  an 
endowment  grant,  it  is  essential  that  the 
Secretary  immediately  correct  the  error. 

In  the  preamble  to  the  final 
regulations,  the  Secretary  explained  that 
the  Administration  had  submitted 
proposed  legislation  to  the  Congress  to 
permit  funds  appropriated  for  the 
Endowment  Grant  Program  to  remain 
available  until  expended.  This  was  done 
to  allow  a  granteee  eighteen  months, 
from  the  time  it  is  selected  to  receive  a 
grant,  to  raise  the  required  matching 
funds.  Because  the  Congress  has  not 
granted  authority  for  these  funds  to 
remain  available  until  expended,  the 
Secretary  must  change  the  language  in 
§  628.41(b)  to  clarify  how  long  the  period 
for  raising  matching  funds  may  be. 

Due  to  the  technical  nature  of  these 
amendments,  the  brief  time  period 
remaining  for  application  and  selection, 
and  previous  opportunities  afforded  for 
public  comment,  the  Secretary  has 
determined  that  public  comment  on 
these  amendments  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  and  is  not  required  under  5 
U.S.C.  553(b)[B].  However,  curr.ments  on 
these  amendments  will  be  considered 
along  with  other  comments  on  the  final 
regulations. 

List  of  Subjects  in  34  CFR  Part  628 

Colleges  and  universities.  Education. 
Grant  Programs — Education. 


Dated:  September  14, 19S4. 
T.H.  BeU, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  M.031  Institutional  Aid  Programs) 

The  Secretary  amends  Part  628  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  628— ENDOWMENT  GRANT 
PROGRAM 

1.  Identical  corrections  are  made  in 
§§  628.31(a)(4)(i)  and  628.31(a)(4){ii), 
appearing  in  the  first  column  of  49  FR 
28523  (July  12,  1984),  as  follows: 

S  628.31  WTiat  sctaction  crtt*rto  doM  th« 
Secretary  um  In  •valuating  an  application 
for  an  andowmant  grant? 

a.  The  words  "change  in"  in  the  first 
line  of  each  paragraph  are  changed  to 
"amount  of. 

b.  The  words  "for  the  four-year 
period"  in  the  second  and  third  lines  of 
each  paragraph  are  deleted. 

c.  In  the  third  line  of  each  paragraph, 
"(i)"  is  inserted  between  "(3)"  and  "of. 

d.  Following  the  authority  citation 
insert  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0531.)" 

2.  In  S  628.41  paragraph  (b) 
introductory  text  is  revised  to  read  as 
follows: 

§628.41    What  arc  th«  obllsations  of  an 
Institution  that  tha  Sacratary  aalacta  to 
racahra  an  andowmant  grant? 

•  t        •        •        • 

(b)  Before  the  Secretary  disburses 
grant  funds  and  not  later  than  a  date 
established  by  the  Secretary  through  a 
notice  in  the  Federal  Register  (which 
date  may  not  be  later  than  the  earher  of 
the  last  day  of  availability  of 
appropriations  or  eighteen  months  after 
an  institution  has  been  notified  that  it 
has  been  selected  to  receive  a  grant),  an 
institution  shall — 

•  •        «        *        « 

|FR  Doc  »4-24aS5  Filed  S-2&-e«  i*i  no] 
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EHVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart60 
[AI>-fm.-2494-7] 

Standards  of  Performance  for  New 
Stationary  Sources;  Petroleum  Dry 
Cleaners 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  Standards  of  performance  for 
petroleum  dry  cleaners  were  proposed 
in  the  Federal  Register  on  December  14. 
1982  (47  FR  56118).  This  action 
promulgates  standards  of  performance 
for  petroleum  dry  cleaners.  These 
standards  implement  Section  111  of  the 
Clean  Air  Act  and  are  based  on  the 
Administrator's  determination  that 
petroleum  dry  cleaners  cause  or 
contribute  significantly  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intended  effect  of  these  standards  is  to 
require  all  new,  modified,  and 
reconstructed  petroleum  dry  cleaner 
facilities  to  use  the  best  demonstrated 
system  of  continuous  emission 
reduction,  considering  costs,  nonair 
quality  health,  and  environmental  and 
energy  impacts. 
EFFECTIVE  DATE:  September  21,  1984. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  new 
source  performance  standard  is 
available  only  by  the  fiHng  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  rule.  Under  Section  307(b)(2)  of  the 
Clean  Air  Act,  the  requirements  that  are 
the  subject  of  today's  notice  may  not  be 
challeni^od  later  in  civil  or  criminal 
proceed i.ngs  brought  by  the  EP.A  to 
enforce  these  requirements. 
ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the 
U.S.  EPA  Library  (MD-35),  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-2777.  Please 
refer  to  "Petroleum  Dry  Cleaners- 
Background  Inform.ation  for 
Promulgated  Standards"  (EPA-450/3- 
e2-012b).  The  BID  contains:  (1)  A 
summary  of  all  the  public  comments 
made  on  the  proposed  standards  and  the 
Administrator's  response  to  the 
comments.  (2)  a  summary  of  the  changes 
made  to  the  standards  since  proposal, 
and  (3)  the  final  Environmental  Impact 
Statement,  which  summarizes  the 
impacts  of  the  standards. 


Docket.  A  docket,  number  A-80-2. 
containing  information  considered  by 
the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8;00  a.m.  and 
4:00  p.m.,  Monday  through  Friday,  at  the 
EPA's  Central  Docket  Section  (LE-131), 
West  Tower  Lobby.  Gallery  1,  401  M 
Street,  SW.,  Washington,  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Doug  Bell.  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5578. 
SUPPLEMENTARY  INFORMATION: 

The  Standards 

Standards  of  performance  for  new 
sources  established  under  Section  111  of 
the  Clean  Air  Act  reflect: 

*  *  •  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements)  the 
Administrator  determines  has  been 
adequately  demonstrated  [Section  111(a)(1)]. 

For  convenience  this  will  be  referred  to 
as  "best  demonstrated  technology". 

The  best  demonstrated  technology  for 
petroleum  dry  cleaners  is  a  combination 
of  work  practices  and  equipment.  A 
performance  standard  for  this  source 
category  is  not  practical  due  to 
economic  limitations.  The 
instrumentation  and  procedures  for 
measuring  emissions  from  the  affected 
facilities  are  well  demonstrated; 
however,  the  cost  of  these 
rreasurements  precludes  their  use  as  a 
compliance  provision  in  regulating  the 
relatively  small  plants  common  to  the 
petroleum  dry  cleaning  mdustry. 

The  standards  require  the  installation 
and  use  of  solvent  recovery  dryers  when 
dryers  are  installed  at  affected 
petroleum  dry  cleaning  plants.  In 
addition,  the  standards  require  the  use 
of  cartridge  filters  for  each  affected 
plant  installing  solvent  filtration 
systems,  and  used  filter  cartridges  must 
be  drained  for  at  least  8  hours  in  their 
closed  housing  prior  to  disposal. 

The  standards  do  not  apply  to  small 
petroleum  dry  cleaning  plants.  To 
determine  whether  petroleum  solvent 
washers,  dryers,  fillers,  settling  tanks, 
and  vacuum  stills  are  subject  to  these 
standards,  the  total  dryer  capacity  of  the 
plant  is  calculated  by  adding  the 
manufacturer  3  rated  dryer  capacity 
('".ilograms  or  pounds  of  clothing  articles 
per  load,  dry  weight)  for  each  existing 


and  proposed  new  dryer  that  will  be  in 
service  after  the  proposed  equipment 
commences  operation.  If  the  total 
manufacturer's  rated  dryer  capacity  is 
less  than  38  kilograms  (84  pounds),  the 
proposed  new,  modified,  or 
reconstructed  dry  cleaning  equipment  is 
exempt  from  the  requirements  of  the 
standard. 

The  owner  or  operator  of  an  affected 
recovery  dryer  is  required  to  conduct  an 
initial  2-week  test  to  demonstrate  that 
the  recovered  solvent  flow  rate  from  the 
solvent  recovery  dryer  is  0.05  liters  per 
minute  or  less  at  the  termination  of  the 
recovery  cycle.  The  owner  or  operator 
also  is  required  to  maintain  a  record  of 
this  test.  .No  emission  tests  are  required. 

Summary  of  Environmental,  Energy,  and 
Economic  Impacts 

The  standards  will  reduce  the 
cumulative  nationwide  VOC  emissions 
from  petroleum  dry  cleaners  through  the 
First  5  years  following  promulgation  of 
the  standards  by  an  average  of  22,700 
megagrams  (25.000  tons)  or  41  percent, 
relative  to  baseline  emissions  (i.e., 
emissions  in  the  absence  of  the 
standards).  In  the  fifth  year  following 
promulgation  of  the  standards,  the 
average  reduction  in  nationwide  VOC 
emissions  resulting  from  the  standards 
will  be  7,600  megagrams  (8,400  tons). 
The  standards  will  result  in  negligible 
adverse  water,  noise,  radiation,  and 
solid  waste  impacts. 

The  standards  will  reduce  the  steam 
and  electrical  energy  consumption  at 
dry  cleaning  plants  affected  by  the 
standards  by  about  187  terajoules  (175 
billion  Btu's)  in  the  fifth  year  following 
promulgation  of  the  standards.  This 
reduction  in  plant  energy  consumption 
results  from  the  lower  steam  and 
electrical  demands  of  the  solvent 
recovery  dryer  as  compared  to  those  of 
conventional  dryers. 

The  capital  costs  for  the  petroleum 
dry  cleaning  industry  will  increase  by 
$1.6  million  in  the  fifth  year  following 
promulgation  of  these  standards.  The 
cumulative  capital  cost  attributable  to 
the  standard  for  all  affected  facilities 
constructed  through  the  first  5  years 
following  promulgation  will  be  S8.2 
million.  The  annualized  costs  for  the 
industry  will  decrease  by  $3.6  million  in 
the  fifth  year  following  promulgation,  ss 
a  result  of  the  savings  due  to  the  value 
of  the  petroleum  solvent  recovered  by 
the  recovery  dryer.  The  5  year 
cumulative  annualized  cost  will  be  a 
savings  of  $10.9  mdlion.  .No  adverse 
economic  impacts  are  expected  to  result 
from  the  promulgated  standards. 
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Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (46 
FR  55000.  November  5, 1981)  of  a 
meeting  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  to  discuss  the  Petroleum  Dry 
Cleaning  standards  recommended  for 
proposal.  This  meeting  was  held  on 
December  2, 1981.  The  meeting  was 
open  to  the  public  and  each  attendee 
was  given  an  opportunity  to  comment  on 
the  standards  recommended  for 
proposal.  The  standards  were  proposed 
in  the  Federal  Register  on  December  14, 
1982  (47  FR  56118).  The  preamble  to  the 
proposed  standards  discussed  the 
availability  of  the  background 
information  document  (BID).  "Petroleum 
Dry  Cleaners — Background  Information 
for  Proposed  Standards."  (EPA-450/ J- 
82-012a).  which  described  in  detail  the 
regulatory  alternatives  considered  and 
the  impacts  of  those  alternatives.  Public 
comments  were  solicited  at  the  time  of 
proposal  and,  when  requested,  copies  of 
the  BID  were  distributed  to  interested 
parties.  The  preamble  to  the  proposed 
regulation  provided  notice  of 
opportunity  for  public  hearing  to  provide 
interested  persons  the  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards.  No  request  for  public  hearing 
was  received.  The  public  comment 
period  was  from  December  14, 1962  to 
February  14, 1983. 

Four  comment  letters  were  received 
concerning  issues  relative  to  the 
proposed  standards  of  performance  for 
the  petroleum  dry  cleaning  industry.  The 
comm.ents  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate,  changes  have  been  made  in 
tlie  proposed  standards. 

Signiricant  Comments  and  Changes  to 
the  Proposed  Standards 

Comments  on  the  proposed  standards 
were  received  from  the  petroleum  dry 
cleaning  industry.  State  and  local  air 
pollution  control  agencies,  and  industry 
trade  associations.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the 
background  information  document 
(BID),  which  is  referred  to  in  the 
ADDRESSES  section  of  this  preamble 
The  summarj'  of  comments  and 
responses  in  the  BID  serve  as  the  basis 
for  the  revisions  thgt  have  been  made  to 
the  standards  between  proposal  and 
promulgation.  The  major  comments  and 
responses  are  summarized  in  this 
preamble  under  the  following  headings 
Safety  of  Solvent  Recoverv  Dr\'ers. 


Format  for  the  Exemption,  and  Leak 
Detection  and  Repair. 

Safety  of  Solvent  Recovery  Dryers 

One  conunenter  representing  tiiree  dry 
cleaning  industry  trade  associations 
questioned  the  safety  of  solvent 
recovery  dryers,  which  are  required  by 
the  standard  to  control  emissions  of 
volatile  organic  compounds  (VOC)  from 
dryers.  He  acknowledged  that  the 
question  had  been  investigated  early  in 
the  standard  development  process.  At 
that  time,  the  safety  of  the  recovery 
dryer  was  adequately  demonstrated  by 
industry  operating  experience  and 
Factory  Mutual  Research  Corporation's 
certification  that  the  technology 
conformed  to  the  National  Fire 
Protection  Association's  (NFPA) 
guidelines.  However,  since  proposal  of 
the  standard,  two  explosions  of  solvent 
recovery  dryers  have  occurred.  The 
conunenter  requested,  therefore,  that  no 
action  to  finalize  the  standard  be  taken 
until  these  incidents  were  fully 
mvestigated. 

The  use  of  both  solvent  recovery  and 
conventional  dryers  presents  risks  of 
explosions  or  fires  because  petroleum 
solvent  is  a  highly  flammable  liquid. 
Petroleum  dry  cleaners  minimize  these 
incidents  by  removing  metal  articles  and 
other  objects  that  might  ignite  the 
solvent  from  clothes  prior  to  dry 
cleaning.  However,  when  the  solvent 
does  ignite,  fires  tend  to  occur  in 
conventional  dryers  while  minor 
explosions  tend  to  occur  in  solvent 
recovery  dryers.  This  later  tendency  led 
to  a  careful  evaluation  of  solvent 
recovery  dryer  safety  before  the 
standards  of  {>erformance  were 
proposed.  The  investigation  identified  19 
cases  of  solvent  recovery  dryer 
explosion.  However,  in  each  of  these 
cases  the  safety  features  designed  into 
the  solvent  recovery  dryer  had  safely 
vented  the  explosion  with  only  minor 
damage  to  the  dryer  itself. 
Factory  Mutual  Research 
Corporation's  certification  for  insurance 
underwTiting  that  solvent  recovery 
dryers  complied  with  the  NFPA  code  in 
combination  with  industry  operating 
experience  indicated  that' the  safety  of 
solvent  recovery  dryers  was  adequately 
demonstrated  to  consider  them  as  a 
basis  for  standards  of  performance.  As 
discussed  in  the  Federal  Register  at 
proposal,  however,  decisions  concerning 
safety  are  in  the  hands  of  safety 
officials,  and  standards  of  performance 
will  not  require  the  use  of  any  device 
safety  officials  consider  unsafe. 

Since  proposing  the  standard,  two 
explosions  of  solvent  recovery  dryers 
have  occurred  (see  Docket  Items  IV-B-l 
and  IV-B-2)  These  incidents  differ  from 


those  investigated  before  proposal  of  the 
standards  because  the  force  of  these 
explosions  reportedly  caused  the 
loading  door  assembly  panel  to  break 
away  from  the  dryer.  The  detached 
panels,  weighing  about  300  to  400 
pounds,  were  found  at  a  distance  of  8  to 
10  feet  from  the  dryers. 

The  domestic  recovery  dryer 
manufacturer  and  Factory  Mutual 
Research  Corporation  were  asked  to 
investigate  these  explosions  and  to 
comment  on  whether  their  previous 
judgments  concerning  the  safety  of 
solvent  recovery  dryers  have  changed  in 
light  of  their  new  findings.  Both  the 
manufacturer  and  Factory  Mutual 
Research  Corporation  agreed  to  do  so. 

After  its  investigation,  the 
manufacturer  developed  a  front  panel 
restraining  device  for  use  on  both 
existing  and  new  solvent  recovery 
drj'ers.  Factory  Mutual  tested  the 
modified  drjrer  and  concluded  that  the 
dryer  meets  both  the  NFPA  and  Factory 
Mutual's  safety  codes.  As  a  result  both 
the  manufacturer  and  Factory  Mutual 
consider  that  the  safety  of  solvent 
recovery  dryers  has  been  adequately 
established.  Therefore,  the  basis  of  the 
promulgated  standard  remains  the  use 
of  a  solvent  recovery  dryer.  Further, 
since  the  issue  of  safety  of  recovery 
dryers  has  been  resolved  through  the 
safety  review  procedures,  no  reason 
exists  to  delay  action  on  the  standard. 

Format  of  the  Exemption  Level 

One  commenter  requested  that  the 
small  plant  exemption  level 
incorporated  into  the  definition  of  an 
affected  facility  be  expressed  in  terms  of 
dryer  capacity  rather  than  solvent 
consumption  as  in  the  proposed 
standards.  The  commenter  felt  that  the 
dryer  capacity  format  would  be  simpler 
and  easier  to  apply. 

The  solvent  consumption  format  for 
the  exemption  level  in  the  proposed 
standards  was  established  in  response 
to  industry  comments  received  at  the 
National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC)  meeting  in  December  1981. 
As  expressed  at  that  time,  the  primary 
concerns  of  the  industry  were  that  the 
exemption  level  should  be:  easily 
understood,  unambiguous,  and  based  on 
a  parameter  that  already  exists  at  thp 
plants  rather  than  a  parameter  that 
requires  additional  monitoring  and 
recordkeeping.  The  industry  felt  that 
annual  solvent  consumption  met  these 
requirements  and.  as  a  result, 
recommended  the  use  of  an  exemption 
expressed  in  terms  of  annual  solvent 
consumption. 
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It  is  clear,  however,  that  an  exemption 
expressed  in  terms  of  dryer  capacity  is 
better  than  one  expressed  in  terms  of 
annual  solvent  consumption.  Compared 
with  solvent  consumption,  dryer 
capacity  requires  substantially  fewer 
recordkeeping  requirements.  The 
manufacturer's  rated  capacity  is  either 
stamped  on  the  name  plate  of  each 
individual  piece  of  equipment  or  readily 
available  from  the  equipment 
specirications  provided  by  the 
manufacturer.  The  determination  of 
whether  the  standard  applies  to  a 
particular  facility  is  made  by  simple 
comparison  of  the  rated  capacity  for  the 
proposed  unit  {or  collective  capacities 
for  proposed  multiple  unit  installations) 
to  the  applicability  criterion.  The 
approach  is  straightforward  and  easily 
verifiable.  It  also  is  simpler  because  no 
projection  of  expected  future  solvpnt  use 
is  required  as  with  solvent  consdmption. 
For  these  reasons,  the  exemption 
contained  in  the  final  standard  is 
structured  in  terms  of  dryer  capacity. 

The  exemption  level  is  38  kilogra.ms 
(84  pounds)  of  manufacturer's  rated 
dryer  capacity.  This  capacity  is  derived 
directly  from  the  60,000  kilograms 
(132,170  pounds)  of  clothes  cleaned  per 
year  breakeven  level  established  in  the 
economic  analysis  (see  derivation  in 
Docket  Item  No.  IV-B-3)  and  is 
equivalent  to  the  17.800  liters  (4.700 
gallon)  per  year  solvent  consumption 
exemption  level  in  the  proposed 
standard. 

The  derivation  involves  assumptions 
about  average  or  typical  operating 
schedules  and  load  factors  (i.e.,  days  per 
year,  loads  per  day,  and  the  ratio  of 
actual  load  weight  to  rated  capacity). 
However,  because  the  economic 
breakeven  analysis  incorporates  a 
number  of  conservative  assumptions 
(including  the  use  of  a  5-year 
amortization  period)  the  standard  will 
not  endanger  the  economic  viability  of 
affected  dry  cleaners.  It  is  important  to 
remember  that,  at  the  breakeven  point,  a 
dry  cleaner  that  purchases  and  operates 
a  solvent  recovery  dryer  will  have  net 
annualized  costs  exactly  equal  to  those 
of  purchasing  and  operating  the  much 
less  expensive  conventional  dryer. 
Moreover,  plants  with  throughput  levels 
near  the  breakeven  level  would  have 
essentially  the  same  financial  conditions 
as  would  plants  at  the  breakeven  level. 
For  example,  a  plant  with  a  throughput 
of  2,270  kilograms  (5.000  pounds)  below 
the  60.000  kilograms  (132,170  pound) 
breakeven  level  would  have  a  cost 
increase  of  $200  compared  to  the 
breakeven  level.  This  difference 
represents  less  than  1  percent  of  the 
plant's  earnings.  Selection  of  the  38 


kilogram  (84  pound)  manufacturers' 
rated  dryer  capacity  criterion,  therefore, 
is  reasonable  and  sufficient  to  mitigate 
any  adverse  economic  impacts  that 
could  result  from  the  new  source 
performance  standard. 

The  total  manufacturers'  rated 
capacity  was  selected  as  the  basis  for 
the  small  plant  exemption  because  it  is  a 
readily  identifiable  parameter  that  is 
indicative  of  the  actual  quantity  of 
clothes  cleaned  at  a  particular  dry 
cleaning  establishment  (i.e.,  the  clothes 
throughout).  The  exemption  is 
incorporated  into  the  standard  to  avoid 
potential  adverse  economic  impacts  on 
small  commercial  dry  cleaning  plants 
that  may  not  have  sufficient  revenues  to 
obtain  financing  for  the  solvent  recovery 
dryers  required  by  the  standard. 
Because  the  total  manufacturers'  rated 
dryer  cap.^city  is  an  indicator  of  the 
clothes  throughput  level,  it  is  an 
indicator  of  the  revenues  generited  by  a 
particular  plant  and  therefore  the  plant's 
ability  to  finance  recovery  dryers. 
Because  Ihe  total  plant  throughput 
determines  the  revenues  generated  by 
the  plant,  it  is  the  total  dryer  capacity  of 
the  plant  that  has  been  made  the  basis 
for  the  exemption  level.  Provisions  have 
been  added  to  the  regulation 
promulgated  in  today's  Federal  Register 
to  clarify  which  dryers  are  considered  in 
determining  the  total  manufacturers' 
rated  dryer  capacity. 

For  a  proposed  new  plant  the 
applicability  determination  is  simple. 
The  total  manufacturers'  rated  dryer 
capacity  is  the  summation  of  the  name 
plate  capacities  of  each  proposed  new 
dryer.  When  an  existing  plant  is 
expanding,  the  total  manufacturers' 
rated  dryer  capacity  is  the  summation  of 
the  name  plate  capacities  of  each 
proposed  new  dryer  and  each  existing 
dryer  that  will  remain  in  service  after 
the  proposed  expansion  commences 
operation.  In  the  situation  where 
existing  dryers  are  being  replaced,  the 
same  "in  service"  rule  applies  for  the 
determining  applicability.  Since  the 
dryer  that  is  being  replaced  is  to  be 
removed  from  service,  its  capacity  is  not 
included  in  determining  the  total 
manufacturers'  rated  capacity  of  the 
plant. 

An  existing  dryer  clearly  cannot  be  in 
service  if  it  is  sold  or  destroyed. 
Similarly,  an  existing  dryer  should  be 
considered  to  be  out  of  service  if  it 
cannot  be  repaired.  The  intent  is  to 
include  in  the  calculation  of  the  total 
manufacturers'  rated  dryer  capacity 
those  dryers  that  will  or  could 
contribute  to  the  plant's  overall  capacity 
to  dry  clean  clothes  and  thereby 
generate  revenues. 


The  change  in  the  format  of  the 
exemption  decreases  the  recordkeeping 
burden  of  the  standard.  To  determine 
whether  a  facility  is  qualified  for  an 
exemption  under  the  solvent  throughput 
criterion  in  the  proposed  standard,  the 
owners  or  operators  were  required  to 
maintain  records  of  solvent  purchases. 
Since  the  format  of  the  exemption  has 
been  changed  in  the  final  standard  to 
the  total  manufacturers'  rated  dryer 
capacity,  the  unnecessary  solvent 
purchase  recordkeeping  requirement  has 
been  removed  from  the  standard. 
Because  the  manufacturer's  rated  dryer 
capacity  can  be  read  from  the  dryer 
name  plate{3)  or  is  readily  available 
from  the  manufacturer,  no  special 
recordkeeping  requirement  is  npeded  in 
the  final  standard. 

Leak  Detection  and  Repair 

The  proposed  standard  included  a 
provision  for  periodic  inspections  of 
affected  facilities  and  prompt  repair  of 
identified  petroleum  solvent  leaks 
(Reference:  Proposed  40  CFR  60.622(c); 
47  FR  56127).  However,  in  their  review 
of  the  standard  under  Executive  Order 
12291,  0MB  found  the  leak  detection 
and  repair  provision  to  be  inconsistent 
with  the  objectives  of  the  Executive 
Order.  Specifically,  OMB  suggested  that 
there  are  sufficient  economic  incentives 
for  dry  cleaners  to  recover  leaking 
solvent  and  that  a  mandatory  inspection 
cycle  is  unnecessary.  While  the  Agency 
agrees  with  OMB  that  there  is  a  natural 
economic  incentive  for  inspecfion  and 
leak  repair,  some  dry  cleaners  may 
nonetheless  allow  leaks  to  go 
undetected  and  unrepaired  for  longer 
than  economically  and  evironmentally 
desirable.  Consequently,  the  Agency  has 
replaced  the  requirement  for  mandatory 
inspection  every  15  days  with  a 
requirement  that  equipment 
manufacturers  inform  equipment 
purchasers  that  the  EPA  recommends 
frequent  inspections  and  prompt  repair 
of  leaks.  This  provision  requires  that  the 
mdnufdcturers  of  each  affected  dryer, 
washer,  filter,  still,  and  settling  tank 
constructed  after  promulgation  specify 
in  the  operating  instructions,  and  in  a 
conspicuous  location  on  the  equipment 
itself,  suggested  procedures  for 
inspecting  equipment  on  a  15-day 
schedule  and  for  repairing  identified 
petroleum  solvent  liquid  and  vapor 
leaks  within  15  working  days.  In 
addition,  the  EPA  urges  State  and  local 
air  quality  regulatory  authorities  to 
require  15-day  petroleum  solvent  leak 
detection  and  repair  for  owners  and 
operators  of  affected  facilities  under 
their  jurisdiction.  The  EPA  believes  that 
the  manufacturers'  labeling  requirement 
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along  with  leak  detection  and  repair 
requirements  by  the  State  and  local  air 
quality  regulatory  authorities  are 
adequate  to  ensure  the  prompt  detection 
and  repair  of  petroleum  solvent  leaks 
and  the  corresponding  reduction  in 
emissions  of  volatile  organic 
compounds. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  EPA  responses  to  significant 
comments,  the  contents  of  the  docket 
will  serve  as  the  record  in  case  of 
judicial  review  except  for  interagency 
review  materials  (Section  307(d)(7)(A)]. 

Miscellaneous 

The  effective  date  of  this  regulation  is 
September  21, 1984.  Section  111  of  the 
Clean  Air  Act  provides  that  standards  of 
performance  or  revisions  thereof 
become  effective  upon  promulgation  and 
apply  to  affected  facihties  of  which  the 
construction  or  modification  was 
commenced  after  the  date  of  proposal, 
December  14, 1982. 

As  prescribed  by  Section  111,  the 
promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  (40  CFR  60.16,  44  FR 
49222,  dated  August  21, 1979)  that  dry 
cleaning  contributes  significantly  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  accordance  with  Section  117 
of  the  Act,  publication  of  these 
promulgated  standards  was  preceded  by 
consultation  with  appropriate  advisory 
committees,  independent  experts,  and 
Federal  departments  and  agencies. 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
promulgated  under  Section  111(b)  of  the 
Act.  An  economic  impact  assessment 


was  prepared  for  this  regulation  and  for 
other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
standards  to  ensure  that  cost  was 
carefully  considered  in  determining  the 
best  demonstrated  technology.  The 
economic  impact  assessment  is  included 
in  the  BID  for  the  proposed  standards. 

In  addition  to  economics,  the  cost 
effectiveness  of  alternative  standards 
were  also  evaluated  in  order  to 
determine  the  least  costly  way  to  reduce 
emissions  and  to  assure  that  the 
controls  required  by  this  rule  are 
reasonable  relative  to  other  VOC 
regulations.  In  this  case,  the  proposed 
and  promulgated  standards  would 
reduce  the  dry  cleaners'  operating  costs 
and  produce  an  average  5  year  total  cost 
effectiveness  savings  of  $470  per 
megagram  of  VOC  emission  reduction. 
Additional  detail  on  costs  can  be  found 
in  the  BID. 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  Part  60,  Subpart  A 
and  Subpart  JJJ)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  2060- 
0079. 

Under  Executive  Order  12291,  the  EPA 
is  required  to  judge  whether  a  regulation 
is  a  "major  rule"  and  therefore  subject 
to  the  requirements  of  a  regulatory 
impact  analysis  (RIA).  The  Agency  has 
determined  that  this  regulation  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  Section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule."  Because  the 
recommended  control  equipment  results 
in  the  recovery  of  solvent  which  would 
otherwise  be  lost,  the  effect  of  this 
regulation  is  to  reduce  costs.  No 
increase  in  the  price  of  dry  cleaning 
services  attributable  to  implementation 
of  these  proposed  standards  is  expected. 
The  Agency  has,  therefore,  concluded 
that  this  regulation  is  not  a  "major  rule" 
under  Exeuctive  Order  12291. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Determination  of  the  need 
to  perform  a  Regulatory  Flexibility 
Analysis  is  based  upon  the 
consideration  of  three  factors:  (1)  The 
maximum  size  of  a  small  business,  (2) 


the  number  of  small  businesses  affected, 
and  (3)  the  expected  economic  impacts. 

The  Small  Business  Administration 
has  several  definitions  for  small 
businesses.  In  the  case  of  service 
industries  such  as  petroleum  dry 
cleaners,  "small"  is  defined  as  having 
revenues  less  than  or  equal  to'$2  million 
Almost  all  petroleum  diy  cleaners 
qualify  as  small  businesses  under  this 
definition,  except  for  large  industrial 
plants. 

However,  as  previou^  discussed, 
only  dry  cleaning  plants  With  annual  dry 
cleaning  throughputs  less  than  or  equal 
to  62,700  kilograms  (138.000  pounds)  of 
articles  would  have  difficulty  financing 
the  equipment  requirements  of  these 
standards.  These  dry  cleaning  plants  are 
exempt  from  the  standards.  Dry  cleaning 
plants  with  throughputs  above  this  level 
would  have  lower  costs  and  higher 
profits  as  a  result  of  the  standards. 
Therefore,  because  these  standards 
impose  no  adverse  economic  impacts,  a 
Regulatory  Flexibihty  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Aluminum, 
Ammonium  sulfate  plants.  Asphalt 
Cement  industry,  Coal,  Copper.  Electric 
power  plants.  Glass  and  glass  products, 
Grains,  Intergovernmental  relations. 
Iron,  Lead,  Metals,  Metallic  minerals. 
Motor  vehicles.  Nitric  acid  plants.  Paper 
and  paper  products  industry.  Petroleum. 
Phosphate,  Sewage  disposal.  Steel, 
Sulfuric  acid  plants.  Waste  treatment 
and  disposal.  Zinc,  Tires,  Incorporation 
by  reference.  Can  surface  coating. 
Industrial  organic  chemicals,  Organic 
solvent  cleaners.  Fossil  fuel-fired  steam 
generators.  Fiberglass  insulation. 
Synthetic  Fibers. 

Dated:  September  6.  1984. 
VViUiam  O.  Ruckelshaus, 

Administrator 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

The  Code  of  Federal  Regulations  Title 
40,  Part  60  is  amended  by  adding  a  new 
Subpart  JJJ  as  follows: 

Subpart  JJJ— Standards  of  Part ormmca 
for  Patroiauin  Dry  Claanara 

Sec. 

60.620  Apphcability  and  designation  of 
affected  facility. 

60.621  Definitions. 
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60.622    Standards  for  volatile  organic 

compounds. 
60.6Z3    Equivalent  equipment  and 

procedures. 

60.624  Teat  methods  and  procedures. 

60.625  Recordkeeping  requirements. 

Autfaortty:  Sections  111  and  301(a)  of  the 
Clean  Air  Act.  as  amended  |42  U.S.C.  7411. 
7601(a)|,  and  additional  authority  as  noted 
below. 

SubfMTt  JJJ— standards  of 
Perfonnanca  for  Petroleum  Dry 
Claanars 

§  eceao    AppOcaMmy  and  designation  of 
■ffvctwl  facility. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  the  following  affected 
facilities  located  at  a  petroleum  dry 
cleaning  plant  with  a  total 
manufacturers'  rated  dryer  capacity 
equal  to  or  greater  than  3a  kilograms  (84 
pounds):  Petroleum  solvent  dry  cleaining 
dryers,  washers,  filters,  stills,  and 
settling  tanks. 

(1)  When  the  affected  facility  is 
installed  in  an  existing  plant  that  is  not 
expanding  the  manufacturers"  rated 
capacity  of  its  petroleum  solvent 
dryerfs).  the  total  manufacturers'  rated 
dryer  capacity  is  the  summation  of  the 
manufacturers's  rated  capacity  for  each 
existing  petroleum  solvent  dryer. 

(2)  When  the  affected  facility  is 
installed  in  a  plant  that  is  expanding  the 
manufacturers'  rated  capacity  of  its 
petroleum  solvent  dryers,  the  total 
manufacturers'  rated  dryer  capacity  is 
the  summation  of  the  manufacturers" 
rated  dryer  capacity  for  each  existing 
and  proposed  new  petroleum  solvent 
dryer. 

(3)  When  the  affected  facilty  is 
installed  in  a  new  plant,  the  total 
manufacturers'  rated  dryer  capacity  is 
the  summation  of  the  manufacturers' 
rated  dryer  capacity  for  each  proposed 
new  petroleum  solvent  dryer. 

(4)  The  petroleum  solvent  dryers 
considered  in  the  determination  of  the 
total  manufacturers'  rated  dryer 
capacity  are  those  new  and  existing 
dryers  m  the  plant  that  will  be  in  service 
at  any  t;me  after  the  proposed  new 
source  or  modification  commences 
operation. 

(b)  Any  facility  under  paragraph  (a)  of 
this  section  that  commences 
construction  or  modification  after 
December  14,  1982.  is  subject  to  the 
requirements  of  this  part. 

§  60.621     Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  same 
meaning  given  them  in  the  Act  and  in 
subpart  A  of  this  part. 

"Cartridge  filter"  means  a  discrete 
filter  unit  containing  both  filter  paper 


and  activated  carbon  that  traps  and 
removes  contaminants  from  petroleum 
solvent,  together  with  the  piping  and 
ductwork  used  in  the  installation  of  this 
device. 

"Dryer  "  means  a  machine  used  to 
remove  petroleum  solvent  from  articles 
of  clothing  or  other  textile  or  leather 
goods,  after  washing  and  removing  of 
excess  petroleum  solvent,  together  with 
the  piping  and  ductwork  used  in  the 
installation  of  this  device. 

"Manufacturers'  rated  dryer  capacity" 
means  the  dryer's  rated  capacity  of 
articles,  in  pounds  or  kilograms  of 
clothing  articles  per  load,  dry  basis,  that 
is  typically  found  on  each  dryer  on  the 
manufacturer's  name-plate  or  in  the 
manufacturers  equipment 
specifications. 

"Perceptible  leaks"  means  any 
petroleum  solvent  vapor  or  liquid  leaks 
that  are  conspicuous  from  visual 
observation  or  that  bubble  after 
application  of  a  soap  solution,  such  as 
pools  or  droplets  of  liquid,  open 
containers  or  solvent,  or  solvent  laden 
waste  standing  open  to  the  atmosphere. 

"Petroleum  dry  cleaner""  means  a  dry 
cleaning  facility  that  uses  petroleum 
solvent  in  a  combination  of  washers, 
dryers,  filters,  stills,  and  settling  tanks. 

"Settling  tank"  means  a  container  that 
gravimetrically  separates  oils,  grease, 
and  dirt  from  petroleum  solvent, 
together  with  the  piping  and  ductwork 
used  in  the  installation  of  this  device. 

""Solvent  filter"  means  a  discrete 
solvent  filter  unit  containing  a  porous 
medium  that  traps  and  removes 
contaminants  from  petroleum  solvent, 
together  with  the  piping  and  ductwork 
used  in  the  installation  of  this  device. 

""Solvent  recovery  dryer  "  means  a 
class  of  dry  cleaning  dryers  that 
employs  a  condenser  to  condense  and 
recover  solvent  vapors  evaporated  in  a 
closed-loop  stream  of  heated  air, 
together  with  the  piping  and  ductwork 
used  in  the  installation  of  this  device. 

"Still""  means  a  device  used  to 
volatilize,  separate,  and  recover 
petroleum  solvent  from,  contaminated 
solvent,  together  with  the  piping  and 
ductwork  used  in  the  installation  of  this 
device. 

"Washer""  means  a  machine  which 
agitates  fabric  articles  in  a  petroleum 
solvent  bath  and  spins  the  articles  to 
remove  the  solvent,  together  with  the 
piping  and  ductwork  used  in  the 
installation  of  this  device. 

§  60.622    Standards  for  volatile  organic 
compounds. 

(d)  Each  affected  petroleum  solvent 
dry  cleaning  dryer  that  is  installed  at  a 
petroleum  dry  cleaning  plant  shall  be  a 
solvent  recovery  dryer.  The  solvent 


recovery  dryer(s)  shall  be  properly 
installed,  operated,  and  maintained. 

(b)  Each  affected  petroleum  solvent 
filter  that  is  installed  at  a  petroleum  dry 
cleaning  plant  shall  be  a  cartridge  filter. 
Cartridge  filters  shall  be  drained  in  their 
sealed  housings  for  at  least  8  hours  prior 
to  their  removal. 

(c)  Each  manufacturer  of  an  affected 
petroleum  solvent  dryer  shall  include 
leak  inspection  and  leak  repair  cycle 
information  in  the  operating  manual  and 
on  a  clearly  visible  label  posted  on  each 
affected  facility.  Such  information 
should  state: 

To  protect  against  fire  hazards,  loss  of 
valuable  solvents,  and  emissions  of  solvent 
to  the  atmosphere  periodir;  inspection  of  this 
equipment  for  evidence  of  leaks  and  prompt 
repair  of  any  leaks  is  recommended.  The  tJ.S. 
Environmental  Protection  Agency 
recommends  that  the  equipment  be  inspected 
every  15  days  and  ail  vapor  or  liquid  leaks  be 
repaired  within  the  subsequent  15  day  period. 

§  60.623    Equivalent  equipment  and 
procedures. 

(a)  Upon  written  application  from  any 
person,  the  Administrator  may  approve 
the  use  of  equipment  or  procedures  that 
have  been  demonstrated  to  his 
satisfaction  to  be  equivalent,  in  terms  of 
reducing  VOC  emissions  to  the 
atmosphere,  to  those  prescribed  for 
compliance  within  a  specified  paragraph 
of  this  subpart.  The  application  must 
contain  a  complete  description  of  the 
equipment  or  procedure;  the  testing 
method;  the  dale,  time  and  location  of 
the  test;  and  a  description  of  the  test 
results.  Written  applications  shall  be 
submitted  to  the  Administrator,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC.  20480. 

(b)  The  Administrator  will  make  a 
preliminary  determination  of  whether  or 
not  the  application  for  equivalency  is 
approvable  and  will  publish  a  notice  of 
these  findings  in  the  Federal  Register. 
After  notice  and  opportunity  for  public 
hearing,  the  Administrator  will  publish 
the  final  determination  in  the  Federal 
Register. 

§  60  624    Test  methods  and  procedures. 

Each  owner  or  operator  of  an  affected 
facility  subject  lo  the  provisions  of 
§  60.622(aJ  shall  perfoi-m  an  initial  test 
to  verify  that  the  flow  rate  of  recovered 
solvent  from  the  solvent  recovery  dryer 
at  the  termination  of  the  recovery  cycle 
is  no  greater  than  0.05  liters  per  minute. 
This  test  shall  be  conducted  for  a 
duration  of  no  less  than  2  weeks  during 
which  no  less  than  50  percent  of  the 
dryer  loads  shall  be  monitored  for  their 
final  recovered  solvent  flow  rate.  The 
suggested  point  for  measuring  the  flow 
rate  of  recovered  solvent  is  from  the 
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outlet  of  the  solvent-water  separator. 
Near  the  pnd  of  the  recovery  cycle,  the 
entire  flow  of  recovered  solvent  should 
be  diverted  to  a  graduated  cylinder.  As 
the  recovered  solvent  collects  in  the 
graduated  cylinder,  the  elapsed  time  is 
monitored  and  recorded  in  periods  of 
greater  than  or  equal  to  1  minute.  At  the 
same  time,  the  volume  of  solvent  in  the 
graduated  cylinder  is  monitored  and 
recorded  to  determine  the  volume  of 
recovered  solvent  that  is  collected 
durmg  each  time  period.  The  recovered 
solvent  flow  rate  is  calculated  bv 


dividing  the  volume  of  solvent  collected 
per  period  by  the  length  of  time  elapsed 
during  the  period  and  converting  the 
result  with  appropriate  factors  into  units 
of  liters  per  minute.  The  recovery  cycle 
and  the  monitoring  procedure  should 
continue  until  the  flow  rate  of  solvent  is 
less  than  or  equal  to  0.05  liter  per 
minute.  The  type  of  articles  cleaned  and 
the  total  length  of  the  cycle  should  then 
be  recorded. 


(Sec.  114  of  the  Clear 
(42  L-.S.C  -414J) 


Air  .Act.  as  amended 


§60.625    Recordkeeping  rM)uirwTMnts. 

Each  owner  or  operator  of  an  affected 
facility  subject  to  the  provisions  of  this 
subpart  shall  maintain  a  record  of  the 
performance  test  required  under 
§  60.624. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  Control  .Number  2060-0079.) 
(Sec.  114  of  the  Clean  Air  Act,  as  amended 

(42  U.S.C.  7414)) 

:FR  Doc  »4-24?«  Filed  9-20-M  8  45  «m] 
BILUNO  COOC  MeO-SO-M  ., 


Frkfay 

September  21,  1984 
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Department  of  the 
Interior 


Minerals  Management  Service 


I 


30  CFR  Parts  210,  212,  217,  218,  219, 
228,  229,  241,  and  243 

Implementation  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982; 
Final  Rule 


37336        Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Rules  and  RegtJations 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  210,  212,  217.  218,  219, 
228,229,  241,  and  243 

Implententation  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements  in 
part  the  Department  of  the  Interior's 
authorities  under  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1962, 
which  was  enacted  to  ensure  that  all  oil 
and  gas  produced  on  Federal  and  Indian 
lands  is  properly  accounted  for  and  that 
all  revenues  resulting  from  that 
production  are  collected  and  distributed 
properly.  This  rulemaking  applies  only 
to  those  sections  of  that  Act  that 
establish  the  duties  and  responsibilities 
of  the  Minerals  Management  Service 
Royalty  Management  Program. 

EFFECTIVE  DATE:  October  22, 1984. 
ADDRESS:  Any  inquiries  should  be  sent 
to:  Deputy  Associate  Director  for 
Royalty  Management  Policy,  Minerals 
Management  Service  (MS  660).  12203 
Sunrise  Valley  Drive.  Res!on,  Virginia 
22091. 

FOR  FURTHER  INFORMATION  CONTACT: 

One  L  Kelm  (703)  860-7511.  (FTS)  928- 
7511. 

SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  rulemaking  is 
Robert  E.  Boldt,  Associate  Director  for 
Royalty  Management,  MMS. 

I.  Background 

In  mid-1981,  the  Secretary  of  the 
Interior  appointed  the  Commission  on 
Fiscal  Accountability  of  the  Nation's 
Energy  Resources  (Commission)  which 
produced  a  report  in  January  1982 
making  60  specific  recommendations  for 
improvement  to  DOi's  royalty 
management  effort,  including  improved 
accounting,  stricter  penalty  provisions 
for  noncompliance,  enhanced  site 
security  requirements  on  Federal  and 
Indian  leases,  and  new  methods  of 
seeking  out  and  preventing  potential  oil 
theft.  The  Commission  recommended  in 
its  final  report  that  the  Administration 
introduce  legislation  to  implement  those 
Commission  recommendations  which 
were  not  authorized  by  law  and  to 
update  those  statutory  provisions  which 
had  become  outmoded  over  the  years. 
The  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (Pub.  L.  97^51, 
30  U.S.C.  1701  et  seq.,  and  subsequently 
referred  to  herein  as  "the  Act")  serves 
as  the  culmination  of  the  efforts  of  the 


Department  of  the  Interior  to  improve 
the  processes  by  which  it  collects  and 
accounts  for  bonuses,  rents,  and 
royalties  on  Federal  and  Indian  oil  and 
gas  leases. 

On  September  20, 1983  (40  FR  42902). 
the  MMS  issued  proposed  regulations  to 
implement  its  new  authorities  under  the 
Act.  Prior  to  publishing  this  proposed 
rule,  the  MMS  held  extensive  informal 
meetings  with  producers.  States,  Indian 
tribes,  and  other  affected  groups  to 
receive  the  maximum  possible  input  on 
the  form  of  the  regulations.  In  response 
to  the  proposed  rulemaking,  the  MMS 
received  comments  from  29  lessees  and 
other  interested  persons.  All  of  these 
comments  were  considered  carefully  in 
preparing  these  final  regulations. 
Included  in  this  preamble  is  a  discussion 
of  the  important  comments  on  a  section- 
by-section  basis. 

These  rules  are  not  the  only  rules  to 
be  issued  under  the  Act.  As  the  MMS 
gains  experience  with  compliance 
problems  under  the  new  Auditing  and 
Financial  System  (AFS)  and  the 
Production  Accounting  and  Auditing 
System  (PAAS),  it  intends  to  propose 
additional  enforcement  and  penalty 
regulations.  Other  changes  to  the  rules 
implemented  today  also  may  be 
necessary. 

Moreover,  the  MMS  is  not  the  only 
part  of  DQI  with  responsibilities  under 
the  Act.  The  MMS  regulations  concern 
royalty  on  oil  and  gas  production  and 
the  collection,  accounting,  and 
distribution  of  royalty  and  rental 
payments  from  Federal  and  Indian 
lands.  Regulations  dealing  with  other 
topics  within  the  Act  (e.g.  lease 
management  and  site  security)  are 
issued  by  other  offices  of  DOI.  On 
September  18,  1983  (48  FR  41738).  the 
Bureau  of  Land  Management  (ELM) 
issued  proposed  rules  pertaining  to  its 
responsibilities  under  the  Act.  Final 
rules  are  being  issued  concurrently  with 
these  rules. 

II.  Summary  of  Rules  Adopted 

The  following  sections  summarize  the 
most  significant  provisions  of  the 
regulations  being  adopted  today.  Most 
of  the  rules  being  adopted  are 
substantially  the  same  as  the  proposed 
rules.  Therefore,  much  of  the  discussion 
in  the  preamble  to  the  proposed  rules 
applies  to  the  final  rules.  Where 
significant  changes  are  being  made  to 
the  final  rules,  they  are  discussed  in  this 
preamble. 

Part  212.  The  provisions  of  Part  212, 
authorized  by  Section  103  of  the  Act, 
reaffirm  required  recordkeeping, 
including  requirements  for  the 
submission  of  certain  data  to  MMS. 


This  part  indicates  the  types  of 
records  which  must  be  maintained  by 
the  lessee,  operator,  revenue  payor,  or 
other  person,  establishing  that  these 
records  must  be  maintained  for  a  6-year 
period.  A  further  requirement  of  this 
Part  is  that  records  be  maintained  in 
paper  or  in  a  reproducible  form  such  as 
microfilm,  microfiche,  or  electronic 
imagery,  and  be  available  for  inspection 
and  review  on  a  ready  basis.  Records  to 
be  maintained  also  include  computer 
programs,  automated  files  and  systems 
support  documentation. 

Part  217.  This  part  is  authorized  by 
Section  101  of  the  Act  and  establishes 
the  authority  of  the  Secretary  to  carry 
out  audits  on  all  aspects  of  the 
performance  of  lessees,  operators, 
revenue  payors,  and  other  persons 
(including  third  parties)  under  the  terms 
of  Federal  and  Indian  oil  and  gas  leases. 
The  part  also  establishes  priority  for  the 
reconciliation  of  all  lease  accounts 
specifically  identified  by  a  State  or 
Indian  tribe  as  having  a  significant 
potential  for  underpayment. 

Part  218.  The  provisions  of  Part  218. 
authorized  by  Sections  102. 103,  and  111 
of  the  Act,  deal  with  the  timing  and 
method  of  royalty  payments  and 
establishment  of  regulations  for  the 
submission  of  royalty  payments  under 
the  new  Auditing  and  Financial  System 
(AFS)  being  operated  by  MMS  at  its 
Royalty  Management  Accounting  Center 
(RMAC)  in  Lakewood.  Colorado. 

In  addition,  this  part  establishes 
provisions  for  the  payment  of  interest 
charges  for  late  or  underpaid  royalty 
payments  and  identifies  the  way  in 
which  such  interest  charges  will  be 
calculated. 

A  charge  of  $10.00  may  be  assessed 
for  reports  not  received  by  MMS  by  the 
designated  due  date.  A  charge  of  $10.00 
may  also  be  assessed  for  reports  that 
are  received  by  the  due  date  but  are 
incorrect.  For  purposes  of  the  Auditing 
and  Financial  System  (AFS),  a  report  is 
defined  as  each  individual  required 
transaction  code  for  each  Accounting 
Identification  Number  (AID),  Product 
Code,  and  Selling  Arrangement. 

This  part  further  indicates  that  States 
will  be  exempted  from  interest  or 
penalties  found  to  be  payable  by  the 
DOI  to  small  refiners  if  it  is  determined 
that  DOI  failed  to  comply  with  the 
Emergency  Petroleum  Allocation  Act  of 
1973  with  respect  to  crude  oil  taken  by 
the  Secretary  as  in-kind  royalty  oil  and 
then  sold  to  small  refiners  under  the 
provisions  of  the  Mineral  Leasing  Act  or 
the  Outer  Continental  Shelf  Lands  Act. 

This  part  further  clarifies  that  when 
the  Department,  as  a  result  of  litigation 
or  a  negotiated  settlement,  pays  a  claim 
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resulting  from  alleged  failure  to  comply 
with  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended,  the 
portion  of  that  claim  which  can  be 
identified  as  having  been  paid  to  a  State 
under  the  shared  royalty  provisons  of 
the  Mineral  Leasing  Act  of  1920  will  be 
deducted  from  future  share  revenues  to 
be  paid  to  the  State  until  the  State's 
share  of  that  claim  has  been  satisfied. 

Part  219.  The  regulations  for  this  part, 
authorized  by  Sections  104  and  105  of 
the  Act.  deal  with  the  timing  and 
payment  to  States  and  Indian  tribes  of 
their  share  of  MMS  collected  royalties, 
rents,  and  bonuses,  and  establish  the 
terms  under  which  interest  will  be  paid 
to  a  State  if  mineral  revenues  are  not 
disbursed  promptly,  by  MMS.  in  accord 
with  the  Act. 

This  part  also  describes  the  types  of 
reports  which  will  be  provided  to  States 
and  Indian  tribes,  identifjing  the  source 
of  and  amounts  distributed  to  the  States 
and  Indian  tribes  on  a  monthly  basis 

Pari  228.  This  part,  authorized  by 
Section  202  of  the  Act,  establishes 
provisions  by  which  States  and  Indian 
tribes  may  enter  into  cooperative 
agreements  with  DO!  to  conduct  audit 
activities.  Under  the  provisions  of  the 
regulations.  50  percent  of  the  cost  of 
cooperative  activities  carried  out  under 
this  part  would  be  reimbursed  by  the 
Department.  The  50  percent  share 
provided  by  the  State  or  Indian  tribes 
can  be  provided  in  cash  or  in  the  way  of 
in-kind  contributions  as  defined  in 
normal  Government  accounting 
practices. 

Under  these  regulations,  a  cooperative 
agreement  is  for  a  period  of  3  years  with 
a  possible  extension  of  an  additional  3 
years  if  mutually  agreed  to  by  both 
parties.  The  regulations  also  indicate 
that  a  State  may  concurrently  carry  out 
activities  under  both  Sections  202  and 
205  of  the  Act. 

The  proposed  rulemaking  contained  a 
provision  allowing  the  Secretary  to 
increase  funding  to  a  level  of  lOO-^b  for 
cooperative  agreements  with  certain 
Indian  tribes  showing  extreme  need. 
Upon  reflection,  it  was  decided  that  the 
needs  to  administer  such  a  provision 
would  create  an  administrative 
nightmare  which  would  be  self-defeating 
to  the  coopreative  provisions  ef  the  Act 

Discussion  with  representatives  of 
Indian  tribes  who  have  indicated  an 
interest  in  pursuing  cooperative 
agreements  under  this  part  indicate 
willingness  to  participate  at  the  50% 
level  assuming  the  acceptance  of  in-kind 
contributions  which  are  authorized  by 
other  provisions  of  this  part.  Therefore, 
the  provisions  authorizing  100^  funding 
has  been  dropped  from  the  final 
regulations. 


These  regulations  also  indicate,  as 
provided  ia  Section  206  of  the  Act.  that 
50  percent  of  any  civil  penalty  collected 
by  MMS  under  tiie  activities  aBlboriied 
by  Sections  202  and  206  of  tke  Act  will 
be  shared  with  States  or  Indian  tribes. 
However,  the  amotHot  of  that  civil 
penalty  will  be  deducted  from  the 
Federal  share  of  any  funding  provided 
for  in  a  cooperative  a^eement  with  a 
State  of  Indian  tribe  or  a  delegation  of 
authority  to  a  State. 

These  regulations  also  estabhsh  that 
funding  under  the  provisions  of  Sections 
202  and  205  of  the  Act  is  subject  to  the 
availability  of  appropriations. 

Port  229.  This  part,  authorized  by 
Section  205  of  the  Act.  establishes 
regulations  dealing  with  the  delegation 
of  certain  authorities  to  the  States  to 
conduct  investigations  and  audits  with 
respect  to  all  Federal  lands  within  a 
State  and  to  those  Indian  lands  for 
which  the  State  has  received  specific 
delegation  of  authority  from  the  tribe  or 
from  individual  Indian  allottees. 

These  regulations  establish 
requirements  for  factfinding  and 
hearings  on  the  part  of  the  Department 
before  a  delegation  is  made  to  a 
particular  State.  These  regulations 
specify  that  the  term  of  delegation  is  for 
a  period  of  3  years  with  a  possible 
extension  for  an  additional  3  years  on 
the  mutual  agreement  of  both  parties 
Requirements  for  recordkeeping  and 
reporting  from  States  involved  in  a 
delegation  are  also  included  as  well  as  a 
provision  for  an  annual  audit  of  the 
State's  activities  carried  out  under  the 
provisions  of  the  delegation 

As  required  by  the  Act.  allowable 
costs  incurred  by  the  State  under  the 
delegation  of  authority  will  be 
reimbursed  100  percent  by  the  Federal 
Government. 

Puns  228  and  229.  Section  203  of  the 
Act  authorizes  regulations  establishing 
the  types  of  information  which  can  be 
provided  to  States  and  Indian  tnbes 
under  a  cooperative  arrangement 
dealing  with  the  sharing  of  trade  secrets 
and  proprietary  and  confidential 
iniormation. 

Part  241.  The  regulations  for  Part  241 
authorized  by  Section  109  of  the  Act. 
establish  the  process  for  the  assessment 
and  collection  of  civil  penalties. 

The  primary  intent  of  the  penalty 
process  is  to  elicit,  to  the  greatest  extent 
possible,  voluntary  compliance  with 
MMS  paying  and  reporting  requirements 
as  reflected  by  low  error  rates  and 
timely  paying  and  reporting. 

Part  243.  The  purpose  of  this  section  is 
to  provide  and  appeal  mechani.sm  for 
any  MMS  Royalty  Management  Program 
order  or  directive. 


Sections  of  the  Act  far  which 
reguiations  have  not  been  farmvlated. 
There  are  a  nuaiwr  of  provsions  erf  tke 
Act  for  which  specific  reftulalions  have 
not  been  formulated  because  the 
statutory  language  itseWis  self- 
explanatory  or  the  language  of  the  Act  is 
advisory  and  does  not  require  regulatory 
language  lo  implement  it.  hi  other 
instamces,  the  Department  wffl  reference 
an  existing  regulation  as  meeting  the 
requirements  of  the  Act. 

Rehtronships  to  other  statutes  and 
regulations.  Regulations  are  being 
issued  by  two  separate  bureaus  of  DOl; 
therefore,  certain  provisions  of  the  Act 
will  ultimately  be  implemented  by 
regulations  found  in  43  CFR  and  30  CFR 
Subchapter  B  (the  offshore  operating 
regulations]  as  well  as  in  this 
Subchapter  A  of  30  CFR  which,  when 
fully  completed,  will  provide  a 
compendium  of  regulations  relating  to 
the  royalty  management  process. 

The  subpart  letter  designations  of  the 
regulations  indicate  applicability  to 
onshore  or  offshore  matters,  or  both. 

III.  Conamests  Received  on  Proposed 
Rules — General 

The  proposed  rulemaking  published 
September  20.  1983,  provided  for  a  30- 
day  public  comment  period  which  ended 
October  20. 1983.  All  comments  received 
during  that  time  period  are  addressed  in 
this  section,  and  the  text  of  these 
regulations  has  been  changed  to  reflect 
comments  as  appropriate. 

Two  commentors  felt  that  the  30-day 
comment  period  was  too  short.  Since  the 
MMS  conducted  extensive  informal 
discussions  with  many  interested 
parties  prior  to  formulating  the  proposed 
rules,  a  longer  formal  public  comment 
period  was  not  considered  necessary. 

One  commentor  stated  that  the 
regulations  should  be  prospective  rather 
than  retroactive. 

The  MMS  agrees  and  the  regulations 
are  prospective  with  the  exception  of 
audits  and  certain  appeals  procedures 
Audits,  by  their  very  nature,  must 
involve  looking  back  at  histoncai 
records.  See  preamble  §  243.2  for 
explanation  of  retroactive  apphcation  to 
appeals. 

One  commentor  objected  to  the 
burden  that  the  rules  will  place  on  small 
nonoperating  lessees  and  royalty 
payors,  particularly  the  reporting  and 
paying  requirements 

Lessees  and  royalty  payors  may  elect 
to  have  the  operator  or  purchaser  submit 
the  required  payments  and  reports  to 
MMS.  However,  as  required  by  the  Act. 
those  assuming  paying  and  reporting 
obligations  must  comply  with  MMS 
reporting  and  paying  requirements. 
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Further,  the  lessee  will  remain 
ultimately  responsible  for  all  payments 
and  reports  from  the  lease. 

IV.  Comments  Received  on  Proposed 
Rules — Specific  by  Section 

Part  210 — Forms  and  fie  ports 

Section  210.51    Payor  information 
forms.  Ten  commentors  found  difficulty 
with  the  timing  of  reporting 
requirements  (submission  of  Form 
MMS-4025).  Most  of  these  commentors 
noted  that  the  requirement  for 
submission  within  30  days  after 
issuance  of  a  new  lease  or  a  change  in 
the  paying  responsibilities  of  the  lease 
conflicts  with  §  218.52  which  requires 
notification  within  60  days  rather  than 
30  days.  All  commentors  favored  the 
longer  60-day  period. 

The  MMS's  new  computerized 
Auditing  and  Financial  System  (AFS) 
cannot  properly  track  payment 
responsibilities  without  current  and 
accurate  Form  MMS-4025  data. 
Consequently,  the  MMS  must  receive 
these  forms  within  30  days  as  required 
at  §  210.51.  The  MMS  understands  that 
all  the  data  required  on  Form  MMS-4025 
cannot  always  be  provided  within  30 
days,  especially  in  the  case  of  newly 
issued  leases.  Nevertheless,  the  MMS 
will  require  the  submittal  of  that  form 
with  the  best  data  available  at  the  time 
of  submittal  (at  a  minimum.  MMS  must 
be  told  who  is  to  be  the  interim 
designated  payor).  An  amended 
resubmittal  should  be  made  at  a  later 
date  when  lessee/payor  responsibilities 
are  changed.  Section  218.52  has  been 
revised  from  60  days  to  30  days  to 
conform  with  §  210.51. 

Section  210.52    Report  of  sales  and 
royalty  remittance.  Four  commentors 
suggested  that  changes  be  made  to  this 
section  to  permit  early  payments. 

The  MMS  agrees  and  this  has  been 
done. 

One  commentor  suggested  that  the 
requirement  for  payment  and  reportmg 
by  the  end  of  the  second  month  be 
extended  to  the  first  business  day  of  the 
followina  month,  when  the  last  day  of 
the  monih  falls  on  a  weekend  or 
holiday. 

The  MMS  had  to  revise  this  section  to 
eliminate  the  confusion  that  was 
associated  with  different  time 
requirements  for  payment  and  payor 
information  forms.  The  revised  5  210.52 
now  requires  payment  by  the  end  of  the 
month  following  the  production  month. 
No  extension  to  the  succeeding  month 
will  be  permitted. 

One  commentor  recommended 
changing  the  section  to  restrict  its 
applicability  to  rentals  from  MMS- 
managed  leases  and  to  exclude  former 


BLM  leases  from  Form  MMS-2014  and 
electronic  funds  transfer  requirements. 

The  MMS  agrees  in  principle  with  the 
comment.  In  April  1984.  MMS  assumed 
responsibility  for  the  collection  of     ■• 
rentals  on  nonproducing  onshore 
Federal  leases.  A  new  accounting 
system,  the  Bonus  and  Rental 
Accounting  Support  System  (BRASS), 
was  developed  to  account  for  all 
nonproducing  leases.  Eventually,  most 
nonproducing  leases  on  which  rentals 
are  being  paid  will  be  moved  to  the 
BRASS  system,  eliminating  the  need  for 
the  submission  of  the  Form  MMS-2014 
for  rentals  from  nonproducing  leases.  In 
the  interim,  those  nonproducing  leases 
maintained  in  the  AFS  will  require  the 
submission  of  P'orm  MMS-2014. 
Electronic  Funds  Transfer  (EFI)  will  not 
be  required  for  the  payment  of  rentals, 
except  for  first  year  rentals  paid  with 
the  four-fifths  portion  of  the  offshore 
lease  bonus  bids. 

One  commentor  stated  that,  contrary 
to  this  regulation,  payments  must 
continue  to  be  made  by  the  end  of  the 
first  month  following  the  production 
month  due  to  the  terms  of  existing 
leases. 

The  MMS  has  revised  this  part  to 
require  payment  by  the  end  of  the  first 
month  following  the  production  month. 

One  commentor  stated  that  Form 
MMS-2014  reporting  requirements 
should  be  expanded  to  permit 
submission  of  the  data  via  magnetic 
tape. 

MMS  agrees  and  the  required  wording 
change  has  been  made. 

Part  212— Records  and  Files 
Maintenance  i 

Section  212. 50    Required 
recordkeeping  and  reports.  Three 
commentors  addressed  the  6-year 
requirement  for  recordkeeping  One 
favored  it;  a  second  objected  to  it  as 
being  too  long;  and  the  third  suggested 
that  MMS  not  have  a  policy  to  audit  back 
more  than  2  years  since  older  records 
would  be  burdensome  to  rctrifne. 

The  6-year  recordkeeping  requirement 
is  provided  by  Section  103(b)  of  the  Act. 
A  2-year  limitation  is  impractical  and 
incompatible  with  statute  of  limitation 
requirements  found  in  Federal  and  State 
law. 

Section  212.51    Records  and  files 
maintenance.  One  commentor  stated 
that  NTL-1,  lA,  and  5  and  the  Act  as 
shown  in  paragraph  (a)  should  not  be 
referenced  for  recordkeeping 
requirements.  Rather,  the  commentor 
states  the  recordkeeping  requirements 
given  at  those  locations  should  be  fully 
spelled  out  in  these  regulations. 


Subsequent  changes  to  the  Royalty 
Management  regulations  will 
incorporate  the  records  and  files 
maintenance  requirements  of  existing 
orders  and  notices. 

One  commentor  responded  favorably 
to  the  provision  in  paragraph  (b)  that 
lessees  and  operators  are  only  required 
to  retain  payment  records  for  the  period 
that  the  recordholders  have  paying  or 
operating  responsibility  on  the  lease.  A 
second  objected  to  this  provision  stating 
that  lessees  should  always  be 
responsible  for  complete  recordkeeping 
for  the  full  6-year  period  and  also  that 
operators  or  other  persons  required  to 
keep  records  generated  during  the  time 
they  had  paying  or  operating  experience 
be  required  to  keep  records  for  the  full 
6-year  retention  period. 

Upon  reexamination  of  the  wording  of 
paragraph  (b),  MMS  has  changed  the 
text  of  the  final  regulation.  All  records 
pertaining  to  the  lease  must  be  retained 
for  a  period  of  6  years  even  if  paying  or 
operating  responsibilities  have  ceased. 
However,  the  lessee  or  operator  remains 
responsible  only  for  the  records 
generated  during  its  period  of  operating 
or  paying  responsibility.  The  text  of  the 
subsection  has  been  revised 
accordingly,  MMS  has  also  changed 
paragraph  (c)  by  adding  the  term 
"revenue  payor"  to  make  clear  that  any 
person  or  entity  who  makes  mineral 
revenue  payments  to  MMS,  but  has  no 
other  obligations  under  the  lease,  is 
covered  by  these  regulations. 

Three  commentors  stated  that  a 
reasonable  period  of  time  should  be 
permitted  for  producing  records  since 
historical  records  are  often  stored 
offsite. 

MMS  agrees  and  the  wording  has 
been  changed  accordingly  in  paragraph 
(c)of  §  212.51. 

Part  21 7^  A  udits  and  In  vestigations 

Section  217.50    Audits  of  records. 
Three  commentors  stated  that  words 
should  be  added  to  this  section 
indicating  that  no  more  than  one 
auditing  or  investigating  entity  should 
be  conducting  an  audit  at  the  same  time 
as  required  by  Section  301  of  the  Act. 

Section  301  of  the  Act  "recommends" 
that  care  be  taken  to  prevent  multiple 
audits  by  different  entities  (MMS, 
States,  OIG,  etc.)  from  taking  place 
concurrently.  However,  it  does  not 
prohibit  such  concurrent  audits.  In 
conformity  with  the  Act,  it  is  the  policy 
of  MMS  to  avoid  concurrent  or 
uncoordinated  audits,  if  possible.  MMS 
feels  it  is  unnecessary  to  state  this  in  the 
regulations. 

One  commentor  suggested  that  MMS 
consider  a  policy  of  auditing  lease 
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records  within  24  months  after  the  end 
of  the  reporting  period  to  be  audited.  It 
was  claimed  that  audits  going  back 
more  than  2  years  are  too  burdensome, 
especially  respecting  records  retrieval. 

MMS  will  make  the  audits  as  current 
as  possible  but  the  6-year  audit  cycle  is 
in  keeping  with  standard  industry  and 
Government  auditing  practices. 

One  commentor  suggested  adding  the 
words  "during  the  time  period  set  out  in 
§  212.50,"  to  the  end  of  the  paragraph  to 
clarify  that  audits  will  not  look  back 
further  than  the  recordkeeping 
requirements. 

The  MMS  will  not  audit  further  back 
than  records  are  required  to  be 
maintained  unless  the  recordholder  has 
been  notified  in  writing  of  a  continued 
investigation  or  audit  which  requires 
that  the  records  be  maintained  for  a 
longer  period  of  time.  Paragraph  (b)  of 
§  212.51  gives  sufficient  clarification. 

One  commentor  stated  that  audits 
should  be  final  so  that  reaudits  would 
be  neither  necessary  nor  authorized  by 
MMS. 

MMS  agrees  that  normal  practice  does 
not  require  reaudits,  but  cannot  state 
that  there  will  never  be  reaudits. 

One  commentor  stated  that  180-days' 
notice  of  audit  should  be  given  along 
with  information  about  what  specific 
items  will  be  audited. 

A  6-month  notice  requirement  of  an 
impending  audit  is  unreasonable.  MMS 
will  give  reasonable  time  for  furnishing 
records,  depending  on  the  circumstances 
of  each  audit. 

Section  217.51    Lease  account 
reconciliation.  One  commentor  stated 
that  the  same  time  constraints  should 
apply  to  MMS  for  lessee  overpayments 
as  apply  to  lessees  for  underpayments  in 
regard  to  reconciliation  of  lease 
accounts. 

MMS  has  a  program  for  reconciling  all 
lease  accounts  with  open  balances 
within  a  specified  period  of  time.  All 
overpayments,  as  well  as 
underpayments,  will  be  resolved  as  a 
result  of  that  program. 

See  comments  on  §  218.54  for  further 
discussion. 

Part  218 — Collection  of  Royalties. 
Rentals.  Bonuses,  and  Other  Monies 
Due  the  Federal  Government 

Section  218.50    Timing  of  payment.  A 
total  of  20  comments  were  received 
concerning  this  issue  in  paragraph  (a). 
Nineteen  commentors  supported  the 
proposed  change  to  60  days  in  the 
payment  cycle  and  suggested  that  the 
60-day  cycle  be  made  applicable  to  all 
Federal  and  Indian  oil  and  gas  leases. 
One  commentor  objected  to  the 
extension  of  time  from  30  to  60  days  for 
payments  on  leases. 


The  commentors  in  favor  of  the  60-day 
payment  period  would  all  benefit 
financially  from  such  an  extension.  The 
Federal  Government,  States  and  Indian 
tribes  would  suffer  a  loss  of  substantial 
revenues.  The  Government's  original 
proposal  to  extend  the  payment  period 
was  prompted  by  its  desire  to  obtain 
more  accurate  reporting  and  payment 
data  from  lessees/payors.  This  was 
consistent  with  the  recommendations  of 
the  Commission  on  Fiscal 
Accountability  of  the  Nation's  Energy 
Resources.  However,  because  the  huge 
loss  of  revenue  to  the  Federal 
Government,  States,  and  Indian  tribes 
would  be  80  significant  as  compared  to 
an  unknowm  higher  degree  of  accounting 
accuracy,  the  MMS  will  not  extend  the 
payment  due  date  as  proposed.  The 
MMS  will  rely  on  a  system  of 
assessments  for  incorrect  or  late 
reporting  and  paying.  This  final 
regulation  is  in  agreement  with  present 
lease  payment  terms. 

One  commentor  stated  that  S  218.50(b) 
was  not  clear  as  to  whether  separate 
royalty  checks  or  EFT  payments  would 
be  required  for  Indian  allotted  leases 
■and  for  Indian  tribal  leases. 

MMS  has  made  the  required  clarifying 
change  now  found  at  §  218.51(0- 

One  commentor  stated  that  the  word 
"payment"  should  be  inserted  instead  of 
"royalty"  at  subparagraph  (b)(2)  of 
§  218.50,  because  Indian  tribes  receive 
payments  other  than  royalties. 

MMS  agrees  and  this  has  been  done 
and  moved  to  paragraph  (f)  of  §  218.51. 

One  commentor  questioned  if  the  term 
"format"  included  in  subparagraph 
(b)(3)  refers  to  Form  MMS-2014. 

The  word  "format"  as  used  in  this 
subparagraph  (now  §  218.51(f)(2))  does 
refer  to  Form  MMS-2014. 

Section  218.51    Method  of  payment. 
Three  commentors  requested  a  change 
in  the  text  of  paragraph  (a).  Specifically, 
they  asked  that  we  delete  the  proposed 
language  which  was  in  parentheses: 
'(OCS  bonuses  .  .  .  of  the  Part)"  and 
replace  it  with  a  new  %  218.51(c) 
referencing  30  CFR  218.155  (formerly  30 
CFR  256.13)  which  would  clarify  that 
payments  on  nonproducing  leases  are 
not  required  to  be  made  by  EFT. 

MMS  has  made  a  clarifying  change. 
However,  a  new  subsection  (c)  for  this 
purpose  was  not  deemed  necessary. 

Two  commentors  were  confused 
about  rental  payments  for  onshore  non- 
producing  leases.  One  contended  that 
they  are  to  be  made  to  BLM  (as  required 
by  lease  terms)  and  the  other  was  not 
sure  whether  they  were  to  be  made  to 
BLM  or  to  MMS  and,  if  to  MMS,  to 
which  MMS  office. 

Changes  that  have  been  made  to  the 
section  should  eliminate  that  confusion. 


Beginning  in  April  1984,  all  rental 
payments  on  all  nonproducing  Federal 
leases,  except  first  year  rentals  and 
bonuses  for  onshore  leases  and  except 
for  the  six  excepted  land  categories 
listed  below,  will  be  paid  to  MMS- 
RMAC  at  Lakewood,  Colorado.  The  six 
excepted  land  categories  are:  Coos 
Bay — Wagon  Road:  Oregon  and 
California  Grant  Lands;  Alaska  National 
Petroleum  Reserve;  Taylor  Grazing  Act 
Districts;  BLM  National  Grasslands;  and 
South  half  of  the  Red  River — Oklahoma 
Lands. 

One  commentor  suggested  that 
nonproducing  lease  rental  payments  be 
excluded  from  the  EFT  requirements. 

This  has  been  done.  However,  such 
payments  can  be  made  by  EFT  at  the 
option  of  the  payor,  if  approval  is 
obtained  prior  to  use  of  EFT  from  the 
MMS-RMAC  in  Lakewood,  Colorado. 

One  commentor  stated  that  there  was 
confusion  about  the  payment  level  for  • 
determining  the  $50,000  threshold  for 
making  payment  by  EFT.  Another 
commentor  objected  to  combining 
multiple  lease  payments  to  reach  an 
aggregate  amount. 

Payment  level  is  to  be  determined  by 
payor  number.  Whenever  the  aggregate 
amount  of  royalties  due  on  a  given  day 
for  a  single  payor  (any  entity  assigned  a 
payor  number  by  MMS)  equals  or 
exceeds  $50,000,  the  payment  must  be 
made  by  EFT. 

One  commentor  stated  that  the 
amount  triggering  the  EFT  payment 
requirement  should  be  $100,000  not 
$50,000.  Another  commentor  stated  that 
all  payors  should  be  allowed  to  make 
pajTnents  by  any  payment  method  they 
choose  providing  the  payment  is  timely 
and  in  the  proper  amount. 

Neither  of  the  above  two  comments 
are  acceptable  to  MMS  since  the  intent 
of  requiring  payment  of  amounts  of 
$50,000  or  more  by  EFT  is  to  ensure  the 
earliest  availability  of  funds  to  the  U.S. 
Treasury. 

Two  commentors  recommended  that 
the  list  of  alternative  methods  for 
remittance  of  less  than  $50,000  in 
paragraph  (b)  include  payment  by 
means  of  EFT. 

The  MMS  agrees  and  payment  by  EFT 
has  been  included  as  an  alternative 
optional  method  for  amounts  under 
$50,000. 

One  commentor  stated  that  paragraph 
(b)  is  unclear  as  to  whether  payments 
could  include  combined  payments  from 
more  than  one  lease. 

Payments  could  include  combined 
payments  from  more  than  one  lease.  See 
paragraph  (f)(2)  of  {  218.51  of  the  final 
rule. 
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Section  218.52    Designated  payor. 
Five  commentors  noted  that  the 
proposed  60-day  period  for  notifying 
MMS  of  paying  responsibility  or  any 
chan^  in  paying  responsibility  conflicts 
with  the  30  day  reporting  period  at 
§  210.51. 

This  section  has  been  amended  to  30 
days  to  conform  to  §  210.51 
ft'quirements.  For  an  explanation  of  the 
30-day  reqiiirement,  see  the  discussion 
of  comments  on  §  210.51  given  above. 

One  commentor  contended  that  in  the 
case  of  joint  lessees,  no  single  lessee 
ir.ust  be  assigned  as  the  "designated 
payor." 

The  MMS  must  have  a  "payor"  or 
"payors  '  assigned  fur  the  proper 
operation  of  its  new  computerized 
accounting  system. 

Section  218.53    Di  vision  of  in  teres  t. 
Fight  commenters  stated  that  MMS 
should  change  the  provision  that 
division  of  interest  documents  be 
submitted  at  the  end  of  the  second 
month  foUowing  the  "date  of  the 
contract"  to  the  end  of  the  second  month 
following  the  "date  of  the  first 
production  or  sale,"  since  industry 
practice  is  not  to  prepare  such 
ilocuments  until  production  is  imminent, 
particularly  in  the  case  of  gas. 

Four  commentors  suggested  that  the 
time  period  be  e.xtended  from  60  days 
fend  of  second  month)  to  120  days  for 
sLibr.iission  of  division  of  interest 
documents  to  allow  time  to  resolve 
problems  of  title  documentation. 

One  commentor  felt  that  the  reference 
relating  division  orders  to  "contracts  for 
sale  of  products"  is  misleading. 
"Contracts  for  sale  of  products,"  the 
commentor  states,  are  not  always 
identical  to  division  orders  describing 
the  leaseholders'  interest  in  the  lease. 
This  commentor  also  felt  that  the 
submission  of  Form  MMS-4025  under 
§  210.51  should  provide  sufficient 
information  and  make  the  submission  of 
division  of  interest  documents 
unnecessary. 

Four  commentors  stated  that  all  State 
laws  do  not  require  division  of  interest 
documents. 

In  view  of  comments  received  on  this 
issue.  MMS  will  not  include  the  specific 
requirements  for  submission  of  Division 
of  Interest  Documents  in  this 
rulemaking. 

Section  218.54    Late  payments  and 
underpayments.  One  commentor 
suggested  that  the  regulations  be 
modified  to  specify  that  late  payments 
and  underpa>Tnents  be  determined  at 
the  Accounting  Identification  Number 
(AID]  level. 

MMS  disagrees;  late  payments  and 
underpayments  are  assessed  at  the  AID. 
product  code,  and  selling  arrangement 


levels.  If  all  lines  on  a  Form  .MMS-2014 
are  paid  late,  then  the  late  payment 
billing  is  rolled  up  to  reflect  that  the 
entire  Form  MMS-2014  is  late,  rather 
than  identifying  every  line  as  being  late. 
In  those  instances  where  only  certain 
lines  on  Form  MMS-2014  are  reported 
and  paid  late,  the  late  payment  biUing 
identifies  each  late  line. 

Two  commentors  stated  that  the  same 
rules  and  interest  rales  should  apply  to 
overpayments  as  to  underpayments. 
One  other  commentor  suggested  that 
overpayments  be  credited  against 
underpayments  before  assessing  any 
penalties  or  interest. 

In  those  instances  where  estimated 
payments  exist,  a  payor's  reported 
royalties  are  compared  with  estimated 
payments  an  interest  is  billed  where 
royalties  exceed  estimate.  In  that 
process,  overpeyments  and 
underpayments  are  netted  at  the  payor 
level  for  Federal  leases  and  at  the  lease 
level  for  Indian  leases  prior  to 
calculating  interest.  In  those  instances 
where  estimates  do  not  exist,  however, 
each  AID  is  independently  reviewed  for 
late  payment.  There  is  no  offsetting  in 
that  case. 

One  commentor  suggested  that  the 
interest  not  be  assessed  on  late  payment 
or  underpayments  when  they  are  not  the 
fault  of  the  lessee. 

M.VIS  agrees.  If  a  late  povment  or 
underpayment  is  not  the  fault  or  the 
lessee  in  the  judgment  of  .VIMS, 
assessment  of  interest  will  be  waived. 

One  commentor  suggested  that  the 
word  "daily"  be  added  after  the  word 
"computed  "  in  paragraph  (c)  of  the 
proposed  rule. 

MMS  agrees  that  daily  compounding 
of  interest  for  late  payments  and  under 
payments  is  required  by  Section  6621  of 
the  Infernal  Revenue  Code. 

Section  218.55    interest  payments  to 
Indians.  One  commentor  stated  that 
since  Indians  will  be  receiving  payments 
other  than  royalties,  the  term  "monies" 
should  replace  the  term  "royalties"  in 
paragraph  [a)  of  §  218.55. 

Revised  paragraph  (a)  reads;  "All 
interest  collected  from  late  payments  on 
Indian  tribal  or  allotted  leases  will  be 
paid  to  the  tribe  or  allottee." 

Section  218.56    Assessments  for 
incorrect  or  late  reports  and  failure  to 
report  Eight  comments  concerning 
proposed  paragraphs  (a)  and  (b)  stated 
that  the  penalties  were  too  severe 
because  of  the  line-by-line  cumulative/ 
additive  nature  of  the  proposed  system. 
One  comment  stated  that  the  penalties 
were  too  small  at  $10.00  per  day  and 
that  they  should  be  increased  to  $50.00 
per  day  and  be  made  mandatory,  not 
discretionary. 


The  MMS  has  decided  to  retain  the 
rule  as  proposed  except  for 
nomenclature  changes  believing  that 
conscientious  payors  will  not  commit 
sufficient  errors  to  become  unduly 
burdened  by  assessments  while  careless 
piayors  will  be  encouraged  to  improve 
their  paying  and  reporting  by  the  levying 
of  assessments  in  a  consistent  and 
progressive  manner.  The  commentor 
believing  the  assessments  were  too 
small  apparently  failed  to  note  the  line- 
by-line  cumlative/additive  nature  of  the 
system. 

Four  commentors  stated  that  this 
section  should  be  deleted  because  any 
civil  penalty  authority  of  the  Secretary 
related  to  royalty  payment  and 
accounting  has  been  subsumed  into 
and/or  preempted  by  Section  109  of  the 
Act. 

MMS  disagrees  with  this 
interpretation  of  the  Act.  Section  304(a) 
of  the  Act  provides  that  the  penalties 
and  authorities  of  the  .Act  are 
supplemental  lo,  and  not  in  derogation 
of.  any  penalties  or  similar  authorities  in 
other  laws.  The  Secretary's  authority  for 
the  assessments  provided  by  §218.56  is 
derived  not  from  the  Act,  but  from  the 
Secretary's  responsibilities  to 
administer  the  Mineral  Leasing  Act,  the 
Outer  Continental  Shelf  Lands  Act.  and 
other  mineral  leasing  laws. 

Section  218.103    Payments  to  States. 
One  commentor  stated  it  is  not  clear 
who  is  to  pay  the  interest  charge  to  the 
State.  Would  it  be  the  entity  disputing 
the  monies  held  in  suspense? 

MMS  has  responsibility  for  paying 
interest  on  suspended  amounts  to  the 
State. 

One  commentor  seated  that  interest  on 
suspended  amounts  should  be 
calculated  beginning  at  the  time  of 
deposit  of  tliR  suspended  amounts  and 
not  beginning  on  the  calendar  day  that 
such  amounts  would  normally  have 
been  paid  to  the  States  as  shown  in 
paragraph  (r). 

-MMS  disagrees.  The  Act  (Section  104) 
is  clear  that  interest  accrues  only  after  a 
payment  is  deemed  late  under  the 
piovisions  of  the  legislation  dealing  v,ith 
timely  payments  to  the  States  and 
tribes. 

Section  218. 104    Exemption  of  States 
from  certain  interest  and  penalties.  One 
commentor  said  the  middle  sentence  of 
paragraph  (b)  as  proposed  should  be 
deleted  because  it  conflicts  with  §  in{e) 
of  the  Act. 

The  coH;  nentor  has  misread  §  111(e). 
The  first  sentence  of  that  section  deals 
only  with  interest  or  penalties,  e.g., 
treble  damages,  which  might  be 
assessed  against  the  Government.  The 
second  sentence  of  §  111(e)  clearly 
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states  that  the  State  share  in  any 
refunds  of  overpayments,  whether  a 
result  of  settlement  or  pursuant  to  a 
judicial  or  administrative  order. 
Paragraph  (c)  of  5  218.104  carries  out  the 
intent  of  the  Act  in  that  regard. 

Part  219— Distribution  and 
Disbursement  of  Royalties,  Rentals,  and 
Bonuses 

Section  219.100    Timing  of  payment 
to  States.  One  commenter  objected  to 
the  definition  of  the  last  business  day  of 
the  month  as  including  the  first  working 
day  of  the  succeeding  month  when  the 
month  ends  on  a  weekend  or  holiday. 
The  commentor  contends  this  is 
contrary  to  Section  104(a)  of  the  Act. 

The  MMS  agrees  and  paragraph  (b) 
has  been  deleted. 

Section  219. 101    Receipts  subject  to 
an  interest  charge.  Implementation  of 
the  provisions  of  this  section  is 
dependent  upon  the  availability  of 
appropriated  funds. 

One  commentor  stated  that  paragraph 
(a)  should  be  clarified  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

"(c)  Included  in  paragraph  (a)  are 
revenues  which  cannot  be  disbursed  to 
the  State  because  the  payor/lessee 
provided  incorrect,  inadequate,  or 
incomplete  information  to  MMS,  which 
prevented  MMS  from  properly 
identifying  the  payment  to  the  proper 
recipient." 

MMS  agrees.  Paragraph  "(c)"  has 
been  added  accordingly. 

One  commentor  stated  that  the  lessee 
should  not  have  to  pay  such  interest 
since  it  will  already  have  been  paid  to 
MMS. 

This'^ection  does  not  apply  to  lessees 
or  royalty  payors. 

Section  219. 103    Payments  to  Indian 
accounts.  One  commentor  claimed  that 
the  proposed  "inequitable"  changes  in 
payment  date  (§  218.50(a))  are 
compounded  by  the  wording  of  this 
section  giving  the  Government  an  entire 
month  after  warranting  of  funds  by  the 
Treasury  to  effect  the  distribution  of 
funds  to  Indian  accounts.  This 
commentor  contends  further  that  this  is 
contrary  to  the  Act  (30  U.S.C.  1714), 
Section  104(b). 

It  is  the  MMS  policy  to  follow  the 
intent  of  Section  104(b)  of  the  Act  which 
states  that  "Deposits  of  any  royalty 
funds  derived  from  the  production  of  oil 
or  gas  from,  or  allocated  to,  Indian  lands 
shall  be  made  by  the  Secretary  to  the 
appropriate  Indian  account  at  the 
earliest  practicable  date  after  such 
funds  are  received  by  the  Secretary  but 
in  no  case  later  than  the  last  business 
day  of  the  month  in  which  such  funds 
are  received."  Section  219.103  reflects 
this  change. 


Section  219. 104    Explanation  of 
payments  to  States  and  Indian  tribes. 
One  commentor  stated  that  MMS  should 
provide  Indian  tribes  the  same 
information  that  MMS  is  providing  to 
the  BLA.  That  commentor  also 
recommended  that  the  language  used 
should  track  with  that  of  Section 
219.104(a)  by  reading  as  follows: 

"Explanation  of  payment  reports  shall 
be  provided  to  BIA  on  hehalf  of  tribes 
and  individual  Indain  allottees,  and 
directly  to  tribes,  not  later  than  the  last 
business  day  of  the  month  in  which 
MMS  disburses  the  Indian  share  of  the 
royalties  and  related  monies." 

Where  the  BIA  has  a  direct  trust 
responsibility  for  a  tribe  or  allottee, 
MMS  provides  data  to  BIA  to  support 
mineral  leasing  payments.  To  duplicate 
this  information  would  create  an 
unnecessary  burden  on  MMS  and  in 
some  instances  on  royalty  payors.  The 
information  is  readily  available  to  tribes 
and  allottees  from  BIA. 

Part  228 — Cooperative  Activities  With 
States  and  Indian  Tribes 

Section  228.5    Delegation  of 
authority.  One  commentor  felt  that  these 
sections  are  ambiguous  and  might 
permit  States  or  Indian  tribes  to  assess 
penalties  directly  instead  of  MMS. 

MMS  does  not  intend  to  delegate 
penalty  assessment  authority  to  States 
or  Indian  tribes. 

One  commentor  expressed  concern 
about  the  problem  of  dual  or  even  triple 
oversight  of  lessees'  activities.  The 
commentor  recommended  MMS  exercise 
ultimate  authority  when  the  overseeing 
entities  are  in  disagreement. 

MMS  agrees  with  this  comment  and 
has  ultimate  responsibility  for 
minimizing  duplication.  However.  MMS 
does  not  have  responsibility  for  audits 
being  performed  by  the  Office  of  the 
Inspector  General. 

Section  228.6    Definitions.  One 
commentor  stated  that  specific  language 
should  be  added  to  the  definition  of  the 
word  "audit"  to  clarify  the  ability  of  a 
State  to  extend  the  audit  process  to 
review  the  accounting  transaction 
involved  in  the  recording  and 
distribution  of  Federal  mineral  royalties, 
bonuses,  and  rentals. 

MMS  disagrees.  MMS  is  subject  to 
audit  only  by  the  properly  authorized 
entities  established  by  Congress  and  the 
Executive  Branch. 

One  commentor  stated  that  the 
reconciliation  of  leases  prior  to 
conversion  to  AFS  should  be  closed  for 
leases  previously  reported  to  Los 
Angeles,  Metairie,  and  Tulsa.  Another 
commentor  stated  that  audits  should  not 
be  applied  retroactively. 


MMS  agrees  in  part  with  the  first 
comment  but  disagrees  with  the  second. 
Account  reconciliations  for  accounts 
formerly  managed  by  Los  Angeles. 
Metairie,  and  Tulsa  have  been 
completed  and  all  accounts  reconciled. 
These  leases  as  well  as  all  other  Federal 
leases  will  continue  to  be  subject  to 
audit  for  a  6-year  period  for  other 
potential  audit  issues,  other  than 
account  balances,  that  may  be  found. 

Section  228.100    Entering  into  an 
agreement.  Two  commentors  expressed 
concern  that  audits  conducted  by  States 
or  Indian  tribes  would  not  be  properly 
regulated  by  MMS. 

MMS  believes  that  adequate  controls 
do  exist  and  that  MMS  will  provide  the 
required  oversight.  Section  228.104  of  the 
proposed  rule  is  now  contained  at 
§  228.100  of  the  final  rule. 

Section  228 101  Terms  of  agreement. 
This  section  which  was  §  228.100  of  the 
proposed  rule  is  now  at  {  228.101  in  the 
final  rule. 

Three  commentors  discussed 
paragraph  (d):  One  commentor  stated 
that  any  in-progress  audit  activity 
should  be  completed  prior  to 
terminatfon  by  MMS  of  a  cooperative 
'  agreement  in  order  to  avoid  duplication 
of  effort  later. 

MMS  would  endeavor  to  follow  this 
advice  whenever  possible  but  cannot 
guarantee  that  it  can  be  accomplished  in 
every  situation.  Care  will  be  taken  to 
avoid  duplication  of  effort. 

One  commentor  stated  that  there 
should  be  provisions  for  "emergency" 
termination  of  cooperative  agreements 
by  MMS  in  a  timeframe  shorter  than  120 
days. 

MMS  feels  that  any  such  provisions 
would  be  unfair  to  States  or  Indian 
tribes  insofar  as  MMS  had  previously 
determined  that  they  were  eligible  and 
able  to  conduct  audits  and 
investigations  under  the  cooperative 
agreement. 

One  commentor  recommentied 
changing  the  word  "the"  in  the  proposed 
rule  to  "any"  in  the  last  sentence  of 
paragraph  (d)  of  J  228.101.  The 
commentor  suggested  this  change  to 
provide  for  the  instance  where  no 
submission  has  been  made. 

MMS  agrees  and  has  made  the 
suggested  change  in  paragraph  (d)  of 
S  228.101  of  the  final  rule. 

Section  228. 102    Establishment  of 
standards.  This  section  which  was 
§  228.101  of  the  proposed  rule  is  now  at 
§  228.102  in  the  final  rule. 

Two  commentors  suggested  that  a 
sentence  be  added  to  read:  "Where  an 
auditor  is  permanently  assigned  to  a 
lessee/payor,  contact  by  the  State  and 
Indian  tribal  auditors  with  the  lessee/ 
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payor  ahail  b*  Ibniugh  the  auditor  in 
residence." 

MMS  agrees.  The  sentence  is  added. 

One  cnauneator  stated  support  for  the 
provision  that  State  and  Indian  tribe 
staadards  must  aot  be  more  stringent 
than  these  ol  MMS. 

MMS  agrees.  All  audit  work 
performed  under  cooperative  audits  will 
follow  MMS  established  standards. 

One  coHunentor  su^ested  that  draft 
standards  established  under  this  section 
be  published  in  the  Federal  Register  for 
public  comment. 

MMS  intends  to  publish  the  standards 
for  public  comment. 

SectJon  228.103    Maintenance  of 
records.  This  section,  which  was 
§  228.102  of  the  proposed  rule,  is  now  at 
S  228.103  fmal  rule. 

One  commentor  contends  that  State 
requirements  for  recordkeeping  must  not 
be  more  stringent  than  MMS 
requirements. 

MMS  requirements  will  cover  all 
cooperative  audit  activities. 

Section  22B.  104    A  vailabHity  of 
information.  This  section,  which  was 
S  228.103  of  the  proposed  rule,  is  now  at 
S  228.104  in  the  final  rule. 

Two  commentors  endorsed  the 
wording  of  this  section.  Another 
commentor  suggested  it  be  reworded  to 
more  doseiy  conform  to  the  wording  of 
the  Act  since  there  is  potential  for 
abuse. 

The  MMS  has  not  changed  the 
wording. 

Section  228. 105    Funding  of 
cooperative  agreements.  One 
commentor  requested  that  MMS  put 
words  in  this  section  binding  MMS  to 
request  budget  appropriations  for 
funding  cooperative  agreements. 
Another  commentor  beHeved  that  such 
funding  could  significantly  increase  the 
costs  of  Government  management  and 
that  such  increases  should  be  avoided. 
A  third  commentor  believed  that  the 
funding  limitation  of  50  percent  should 
be  eliminated  in  favor  of  100  percent 
Federal  funding. 

MMS  disagrees  with  these  three 
conmients.  The  Act  does  not  specifically 
establish  a  level  of  funding,  and  MMS 
feels  that  SO  percent  of  the  total  cost  of  a 
cooperative  program  supports  the 
cooperative  nature  of  activity, 
particularly  since  States  share  in  the 
revenue  derived  from  the  audit  MMS 
cannot  be  bound  to  seek  funding  for 
activity  as  part  of  the  annual  budget 
process.  MMS  must  follow  the 
guidelines  established  by  OMB  and  the 
Department  in  seeking  appropriations,  a 
process  that  cannot  be  interdicted  by 
regulation. 

Section  2^.107    Eligible  cost  of 
activities.  One  commentor  felt  that 


under  paragraph  (aj  the  cost  of  services 
or  activities  that  cannot  be  directly 
related  to  the  support  of  the  cooperative 
agreement  shoaid  not  be  eligible  for 
funding  for  Indian  tribes. 

The  rule  section  already  indicates 
this:  no  change  is  required. 

Part  229—  Delegation  to  States 

Subpart  A — General  Provisions 

One  commentor  submitted  a  niunber 
of  general  statements  expressing 
concerns  that  the  States  may  perform 
unnecessary,  repetitious,  and  costly 
audits,  unless  properly  monitored  by 
MMS. 

The  MMS  will  regularly  monitor  the 
audit  work  beiag  conducted  by  a  State 
under  the  delegation  of  authority  and.  if 
it  is  found  that  a  State  has  been  abusing 
its  authority,  that  authority  can  be 
revoked  by  MMS. 

Section  229. 100    Petition  for 
delegation.  Two  commentors  stated  the 
regulation  should  use  the  term  "Indian 
tribe  and  allottee"  rather  than  "Indian 
tribe  or  allottee."  since  any  delegation  of 
authority  by  the  Federal  Government 
over  Indian  lands  must  have  the 
approval  of  the  tribal  governing  body, 
fc    MMS  agrees.  This  change  has  been 
implemented. 

Section  229. 103  Terms  of  delegation. 
One  commentor  stated  that  renewals  of 
the  delegations  of  authority  must  be  the 
subject  of  public  review. 

MMS  agrees.  A  renewal  of  a 
delegation  would  require  the  same 
public  comment  period  and  hearing 
process  as  that  which  accompanied  an 
original  petition  for  delegation  of 
authority. 

Section  229.105    Recordkeeping 
requirements.  One  commentor  stated 
that  recordkeeping  requirements  ucider 
the  delegation  to  the  State  must  be  no 
more  extensive  than  when  these  matters 
are  directly  under  MMS  jurisdiction. 

All  directives  affecting  recordkeeping 
during  a  State-conducted  audit  will  be  in 
compliance  with  MMS  regulations  and 
standards. 

Section  229. 106    Standards  for 
carrying  out  delegated  authority.  One 
commentor  stated  that  the  MMS 
prescribed  standards  used  for  a  State  to 
carry  out  a  delegation  of  authority  must 
be  made  the  subject  of  public  review. 

The  standards  will  be  published  in  a 
rulemaking  for  public  review  and 
comment  before  authority  is  delegated 
to  a  State. 

Section  229. 107    Reports  from  States. 
One  commentor  recommended  that 
paragraph  (b)  of  the  proposed  rule  be 
deleted  because  it  was  the  intention  of 
Congress  to  have  the  Federal 
jurisdiction,  and  not  the  State,  handle 
enforcement  actions. 


MMS  agrees.  Enforcement  actions  are 
not  delegated.  Paragraph  (b)  as 
proposed  has  been  eHminated. 

Section  229. 109    Reimbursement  for 
costs  incurred  by  a  State  ander  the 
delegation  of  authority.  Two 
commentors  reconunended  that  this  rule 
include  language  binding  the  MMS  to 
request  appropriations  specifically 
designated  for  delegations  of  authority. 

MMS  disagrees.  See  comments  .made 
on  §§  228,105  and  228.106. 

Section  229. 120     Withdra  wal  of 
Indian  lands  from  delegated  authority. 
One  commentor  stated  that  if  an  Indian 
tribe  or  Indian  allottee  withdraws  its 
delegation  of  authority  to  a  State,  it  may 
cause  an  undue  burden  on  industry  and 
subsequently  cause  a  duplication  of 
audit  work. 

MMS  will  utilize  audit  workpapers 
and  reports  submitted  to  the  date  of 
termination  and  will  make  every  effort 
to  avoid  duplication. 

Part  241— Civil  Penalties 

Many  comments  were  received  on  this 
proposed  civil  penalties  part  which 
suggested  that  MMS  should  revise  the 
proposed  language  for  consistency  and 
clarity.  More  detail  was  suggested 
regarding  the  establishment  of  penalty 
amounts  and  the  procedures  for  creation 
of  a  record.  Although  the  penalty 
provisions  are  extensively  prescribed  by 
Section  109  of  the  Act  MMS  has  made 
revisions  to  the  proposed  regulations  to 
provide  more  detail  on  notice 
procedures,  penalty  assessments,  and 
hearings. 

Subpart  A — General  Provisions 

Section  241.20    Civil  penalties 
authorized  by  statutes  other  than  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  Section  241.20 
was  originally  proposed  as  §  241.50  and 
remains  unchanged  except  for  the 
elimination  of  suspension  of  operations 
as  a  possible  penaly.  Upon  reevaluation 
it  was  concluded  that  such  an  action 
would  be  detrimental  not  only  to  the 
lessee/operator  but  also  to  the 
government.  This  section  authorizes  the 
MMS  to  impose  civil  penalties  for 
royalty  management  violations  under 
the  authority  of  the  MLA,  OCSLA,  and 
other  mineral  leasing  authorities.  These 
authorities  existed  prior  to  the  Act  and 
continue  to  exist  as  an  alternative  and 
additional  means  of  enforcement  to  the 
civil  and  criminal  penalties  in  the  Act. 
Assessment  of  penalties  under  these 
other  statutes  are  subject  to  less 
rigorous  procedural  requirements  than 
those  prescribed  by  the  Act.  The 
designation  of  this  section  as  §  241.20  of 
Subpart  A  should  clarify  that  these 
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penalties  are  not  penalties  prescribed  by 
the  Act.  It  is  not  MMSs  intention,  in 
most  cases,  to  apply  penalties 
authorized  under  this  section 
concurrently  or  in  addition  to  penalties 
authorized  in  succeeding  sections  of  this 
part.  These  penalties  could  be  used  as 
an  alternative  or  in  situations  where 
FOGRMA  penalties  under  §  241.51  do 
not  apply  by  law.  e.g.,  solid  minerals. 

Subpart  B—Oil  and  Gas.  General 

Section  241.51     Civil  penalties 
authorized  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982. 
Section  241.51  provides  regulations 
implementing  the  more  complicated  civil 
penalty  provisions  of  the  Act.  Pursuant 
to  subsection  (a),  when  MMS  believes 
that  any  person  has  committed  a 
violation,  it  will  issue  a  notice  of 
noncompliance  specifying  the  nature  of 
the  violation  and  how  it  should  be 
corrected.  This  is  the  notice  required  by 
Section  109(a)  of  the  Act.  Service  of  the 
notice  will  be  by  personal  service  or 
registered  mail  and  will  be  deemed  to 
occur  when  received  or  5  days  after 
mailing,  whichever  is  earlier.  As 
specified  in  Section  109  of  the  Act. 
unless  the  violation  is  corrected  within 
20  days  (or  such  longer  period  as 
specified  in  the  notice)  from  the  date  of 
service,  the  person  is  liable  for  a  penalty 
of  up  to  $500  per  day  for  each  violation," 
dating  from  the  date  the  notice  was 
served.  If  the  violation  is  not  corrected 
within  40  days,  the  liability  increases  to 
a  maximum  of  $5,000  per  day  per 
violation,  dating  from  the  date  the  notice 
was  served. 

The  regulations  provide  in  paragraph 
(a)(3)(iii)  that  if  the  person  served  with 
the  notice  does  not  correct  the  violation 
within  20  days  (or  as  specified  in  the 
notice),  he  may  request  a  hearing  on  the 
record,  as  provided  by  the  Act.  by  filing 
a  request  with  the  Hearings  Division 
[Departmental).  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior. 
However,  if  the  violation  is  corrected 
within  the  prescribed  period,  under  the 
regulations  no  penalties  may  be 
assessed  under  Section  109(a)  of  the 
Act.  Consequently,  no  hearing  on  the 
record  need  be  provided.  Accordingly,  if 
the  violation  is  corrected,  the  only 
available  appeal  will  be  to  the  MMS 
Director  and  then  the  Board  of  Land 
Appeals,  in  accordance  with  the  appeals 
procedures  in  30  CFR  Part  243. 

Subsection  (b)  of  new  }  241.51 
provides  for  issuance  of  a  notice  of 
noncompliance  for  intentional 
violations.  In  such  circumstances, 
penalties  are  increased  to  $10,000  per 
day  and  no  period  for  correction  need 
be  provided  before  liability  begins. 
Pursuant  to  the  Act,  penalties  accrue 


from  the  date  the  violation  began,  not 
the  date  the  notice  is  served. 

If  the  person  who  received  a  notice  of 
noncompliance  does  not  correct  the 
violation  within  the  prescribed  period, 
or  if  a  notice  of  noncompliance  is  issued 
for  an  intentional  violation,  then  the 
person  is  liable  for  penalties.  Pursuant 
to  §  241.51(c),  MMS  will  issue  a  penalty 
notice  setting  forth  the  amount  of 
penalty  apphcable  for  each  violation.  By 
way  of  illustration,  if  the  maximum 
penalty  for  a  violation  is  $500  for  the 
first  20  days,  and  later  increases  to 
$5,000  retroactive  to  the  first  day  of  the 
notice  of  noncompliance  for  failure  to 
correct  the  violation  within  40  days, 
MMS  may  elect  in  the  penalty  notice  to 
set  the  actual  penalty  for  the  particular 
violation  below  those  maximums.  MMS 
will  determine  the  applicable  penalty  by 
taking  into  account  the  severity  of  the 
particular  violation  and  violator's 
noncompliance  history.  Persons  who 
consistently  violate  the  applicable  rules 
will  receive  higher  penalties. 

Subsection  (d)  of  i  241.51  has  been 
added  to  make  it  clear  that  any 
penalties  assessed  under  §  241.51  will 
be  in  addition  to  interest  which  ia  owed 
on  any  nonpayment  or  underpayment  of 
royalties  and  in  addition  to  assessments 
for  late  or  incorrect  reporting.  The 
interest  and  late  or  incorrect  reporting 
provisions  are  in  Part  218  which  is  also 
incorporated  in  this  rulemaking. 

If  a  person  served  with  a  notice  of 
noncompliance  requests  a  hearing, 
subsection  (e)  provides  that  hability  for 
penalties  will  continue  to  accrue  on  a 
daily  basis  until  the  person  corrects  the 
violation  set  forth  in  the  notice  of 
noncompliance.  For  example,  if  the 
violations  were  nonpayment  of  royalties 
on  an  oil  and  gas  lease,  penalties  would 
continue  to  accrue  until  the  royalties  in 
dispute  were  received  by  MMS, 
Subsection  (e)  provides  further  that  the 
Director.  MMS.  may  m  certain 
circumstances  suspend  the  requirement 
to  correct  the  violations  during  appeal 
and  accept  a  bond  in  lieu  of  payment. 
Such  a  suspension  is  at  the  discretion  of 
the  Director  and  will  be  granted  only  if 
the  Director  determines  that  suspension 
will  not  be  detrimental  to  the  lessor  and 
if  the  lessee  submits  and  MMS  accepts  a 
suitable  bond.  The  bond  amount  must 
be  sufficient  to  cover  the  underlying 
violations,  penalties  accrued  up  to  the 
date  the  bond  is  accepted,  and  interest, 

MMS  may  require  the  bond  to  be 
increased  when  there  are  increases  in 
the  amount  of  the  underlying  obligation, 
penalties  or  interest.  In  most  instances, 
MMS  will  not  grant  suspensions  since 
the  effectiveness  of  MMS's  royalty 
collection  efforts  is  premised  on 


compliance  with  its  orders  during 
appeal.  See  also  the  discussion  of 

§  243.2  in  a  later  section  of  this 
preamble. 

Subsection  (f)  sets  forth  the  applicable 
procedures  when  a  hearing  on  the 
record  is  requested.  The  hearing  will  be 
conducted  by  an  Administrative  Law 
Judge  (ALJ)  of  DOI's  Office  o'f  Hearings 
and  Appeals,  who  will  issue  a  decision 
in  accordance  with  the  evidence 
presented  and  applicable  law.  The  ALJ's 
decision  may  be  appealed  to  the  Interior 
Board  of  Land  Appeals.  If  the  ALJ's 
decision  is  not  appealed,  it  becomes  a 
final  order.  If  there  is  an  appeal  to  the 
Board,  its  decision  becomes  a  final  order 
which  may  be  appealed  to  the  District 
Courts  in  accordance  with  subsection 
(1). 

Subsection  (g)  applies  to  situations 
where  the  person  who  has  received  a 
notice  of  noncomphance  has  not  paid 
pursuant  to  the  MMS  order  which 
initiated  the  notice  and  has  not 
requested  a  hearing  on  the  record. 
Pursuant  to  section  109(e)  of  the  Act 
that  person  has  been  'given  the 
opportunity  for  a  hearing  on  the  record  ' 
and  penalties  may  be  assessed.  The 
assessment  will  be  in  the  form  of  an 
order  issued  by  the  MMS  Director,  with 
the  applicable  penalties  determined  in 
accordance  with  the  penalty  notice 
previously  issued.  The  penalty 
assessment  will  be  a  final  order  and. 
pursuant  to  the  terms  of  the  Act,  no 
further  appeal  is  available  since  a 
hearing  was  not  requested  when  the 
opportunity  was  provided.  Accordingly, 
failure  to  pay  the  assessment  will 
subject  the  person  to  collection  action 
pursuant  to  Section  109(k)  of  the  Act 
and  subsection  (j)  of  §  241  51  and  any 
other  remedies  MMS  may  have 
available. 

Subsection  (h)  authorizes  the 
Secretary  to  compromise  or  reduce  civil 
penalties,  as  provided  in  Section  109(g) 
of  the  Act. 

Section  241.51(i)  and  (j)  set  forth  the 
procedures  for  judicial  review  and  court 
enforced  collection  of  assessments  The 
regulations  follow  the  detailed 
provisions  of  Section  109(il  and  (k)  of 
the  Act. 

Section  241.52  implements  Section  110 
of  the  Act.  Any  person  who  commits  an 
act  for  which  a  penalty  is  authorized  by 
Section  109(d)  of  the  Act  also  will  be 
subject  to  criminal  penalties. 

Part  243—Appeals-Roycity 
Management  Program 

Section  243. 1    Procedures  Thi  s 
section  provides  that  most  decisions  and 
orders  of  the  Royalty  Management 
Program  may  be  appealed  in  accord 
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with  the  appeal  procedures  in  30  CFR 
Part  290.  The  exception  is  appeals  from 
FOGRMA  penalty  assessment  orders 
which  must  be  appealed  with  the 
specific  appeal  procedures  of  Part  241. 

Section  243^2    Effectiveness  of 
Orders  or  Decision  Pending  Appeals. 
This  section  continues  MMS's  long- 
standing practice  that  compliance  with 
its  decisions  and  orders  is  not 
suspended  by  reason  of  an  appeal  being 
taken.  The  MMS  Director  (or  the  Deputy 
Assistant  Secretary  for  Indian  Affairs 
when  Indian  lands  are  involved)  may 
grant  a  suspension  of  an  order  pending 
appeal,  when,  in  his  or  her  discretion,  it 
is  determined  that  suspension  will  not 
be  detrimental  to  the  lessor  and  the 
recipient  of  the  order  has  provided  an 
acceptable  bond  or  other  surety 
adequate  to  protest  M.MS.  In  almost  all 
instances  MMS  will  not  grant 
suspensions,  since  the  effectiveness  of 
MMS's  royalty  collection  efforts  is 
premised  on  compliance  with  orders 
during  appeal.  Only  in  the  unusual 
circumstance  will  MMS  grant 
suspension  pending  the  appeal  process. 

This  provision  is  being  made 
retroactive  to  orders  and  decisions 
issued  by  the  Royalty  Management 
Program  after  August  12,  1983.  The 
retroactive  effectiveness  is  necessary 
for  consistent  application  of  MMS's 
procedure  because  on  that  date  30  CFR 
Section  221.66,  the  predecessor  to  new 
Section  243.2,  was  unintentionally 
removed  from  MMS's  regulations  along 
with  other  rules  which  were  removed  by 
virtue  of  the  transfer  of  MMS"s  onshore 
operational  program  to  the  Bureau  of 
Land  Management  (48  FR  36582,  August 
12.  1983). 

Executive  Order  12291 

The  Department  has  determined  that 
this  rule  is  not  a  major  action  and  does 
not  require  the  preparation  of  a 
regulatory  impact  analysis  under 
F.xecutive  Order  12291. 

Cooperative  agreements  and 
delegations  to  States  have  minimal 
economic  effect,  as  this  arrangement 
primarily  addresses  who  will  perform 
the  functions,  i.e.  the  Secretary.  State,  or 
Indian  tribe. 

The  cost  to  the  Government  in  light  of 
the  additional  mineral  revenues 
generated  as  a  result  of  audit  recoveries 
has,  based  on  experience,  been  proven 
to  be  cost  beneficial  and  is  expected  to 
be  so  under  the  provisions  of  these 
regulations. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  and  does  not,  therefore. 


require  a  small  entity  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 
Although  the  rule  establishes  certain 
penalties,  if  the  lessee  operator  or 
royalty  payor  complies  with  the  rules, 
there  will  be  no  penalties.  The  cost  or 
economic  effect  of  this  regulation  is 
soley  in  the  hands  of  the  lessee. 

Paperwork  Reduction  Act  of  1980 

Although  information  collection 
requirements  are  noted  in  several  parts 
of  this  rule,  it  is  done  so  only  for 
reaffirmation.  The  purpose  of  the  Act  is 
stated  to  be,  in  part,  to  clarify,  reaffirm, 
expand,  and  to  define  the 
responsibilities  and  obligations  of 
lessess,  operators,  and  other  persons 
involved  in  transportation  or  sale  of  oil 
and  gas  from  the  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf. 

The  information  collection 
requirements  noted  in  this  rule  have 
been  previously  authorized  or  there  is 
no  need  for  authorization  as  discussed 
by  part/section  as  follows: 

Section  210.51.  The  information 
collection  requirements  contained  in  this 
section  has  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq..  and  assigned 
clearance  number  1010-0033. 

Section  210.52.  The  information 
collection  requirement  contained  in 
§  210.52  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1010-0022. 

Sections  212.50  and  212.51.  In  the 
preamble  to  the  proposed  rule,  these 
information  collection  requirements 
were  incorrectly  included  as  being 
approved  under  OMB  clearance  number 
1010-0033.  The  information  collection 
requirements  for  §§  212.50  and  212.51 
have  been  approved  by  the  OMB  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1010-0022  and  1010- 
0040. 

Sections  223. 10  and  229.10.  The 
information  collection  requirements 
contained  in  Parts  228  and  229  will 
involve  fewer  than  ten  (10)  respondents 
annually  and  consequently  do  not 
require  approval  by  the  Office  of 
Management  and  Budget  under  U.S.C. 
3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  No 
detailed  statement  in  accord  with 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 


List  of  Subjects 

30  CFR  Part  210 

Government  contracts.  Reporting 
requirements.  Mineral  royalties. 
Continental  shelf,  Public  lands-mineral 
resources,  Geothermal  energy. 

30  CFR  Part  212 

Coal,  Reporting  requirements. 
Government  contracts.  Mineral 
royalties.  Public  lands-mineral 
resources. 

30  CFR  Part  217 

Coal,  Government  contracts,  Mineral 
royalties,  Reporting  requirements. 

30  CFR  Part  218  , 

Government  contracts.  Mineral 
royalties.  Continental  shelf.  Public 
lands-mineral  resources.  Coal, 
Geothermal  energy. 

30  CFR  Part  219 

Mineral  royalties,  Intergovernmental 
relations.  Penalties. 

.  30  CFR  Part  228 

Freedom  of  information. 
Intergovernmental  relations. 
Investigations,  Mineral  royalties. 

30  CFR  Part  229 

Intergovernmehtal  relations. 
Investigations,  Mineral  royalties. 

30  CFR  Part  241 

Government  contracts,  Reporting 
requirements. 

30  CFR  Part  243 

Appeals — Royalty  Management 
Program. 

Title  30,  Chapter  II,  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Dated:  September  14.  1984. 
).  Steven  Griles, 

Deputy  Assistant  Secretary  for  Land  and 
Minerals  Management. 

PART  210— FORMS  AND  REPORTS 

1.  The  authority  for  Part  210  reads  as 
follows: 

Authority:  The  Act  of  February  25, 1920  (30 
U.S.C.  181.  et  seq),  as  amended;  the  Act  of 
May  21.  1930  (30  U.S.C.  301-306);  the  Mineral 
Leasing  Act  for  Acquired  Lands  (30  U.S.C. 
351-359).  as  amended:  the  Act  of  March  3, 
1909  (25  U.S.C.  396).  as  amended;  the 
National  Environmental  Policy  Act  of  1969 
(42  U.S.C.  4321.  et  seq  )  as  amended;  the  Act 
of  May  11, 1938  (25  U.S.C.  396a-396q),  as 
amended;  the  Act  of  February  28,  1891  (25 
U.S.C.  397),  as  amended;  the  Act  of  May  29, 
1924  (25  U.S.C.  398):  the  Act  of  March  3, 1927 
(25  use.  398a-393e);  the  Act  of  June  30, 1919 
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(25  use  399).  as  amended:  R.S.  {  441  (43 
U.S.C.  1457).  see  also  Attorney  General's 
Opinion  of  Apnl  2. 1941  (40  Op.  Atty  Gen. 
4J):  the  Federal  Property  and  Administrative 
SerMces  Act  of  1949  (40  U.S.C  471,  et  seq  ). 
as  amended;  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et  seq  ).  as 
amended;  the  Act  of  December  12.  1980  (Pub 
L  9«>-514.  94  Stat.  2964):  the  Combined 
Hydrocarbon  Leasing  Act  of  1981  (Pub.  L.  97- 
78.  95  Stat,  1070);  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331.  et  seq).  as 
amended:  section  2  of  Reorj;aniration  Plan 
No  3  of  1950  (64  Stat.  1262);  Secretanal  Order 
No.  3071  of  January  19.  1982.  as  amended;  and 
Secretarial  Order  3087,  as  amended. 

2.  30  CFR  Part  210,  Subpart  A,  §  210.10 
is  amended  by  revising  the  filing  date 
for  Form  MMS-2014.  as  given  in  the 
"table  of  forms"  from  "*  *  '—due  by  the 
end  of  second  month  following 

production  month  *  *  '  '  to due 

by  the  end  of  first  month  following 
production  month  *  *  * '. 

3.  30  era  Part  210,  Subpart  B.  is 
amended  by  adding  §§  210.50,  210  51, 
210.52,  and  210.53,  to  read  as  follows: 
Subpart  B— OH  and  Gas,  General 

Sec 

210.50  Required  recordkeeping. 

210.51  Payor  information  form. 

210.52  Report  of  sales  and  royalty 
remittance. 

210.53  Definitions, 

Autliority:  The  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S  C. 
1701  et  seq.) 

Subpart  B— Oil  and  Gas,  General 

§  210.50     Required  recordkeeping. 

Informatiorv required  by  the  MMS 
shall  be  filed  using  the  forms  prescribed 
in  this  Subpart,  which  are  available 
from  MMS.  Records  may  be  maintained 
in  microfilm,  microfiche,  or  other 
recorded  media  that  is  easily 
reproducible  and  readable. 

§210.51     »»ayof  informaUon  fofm. 

The  Payor  Information  Form  (Form 
MMS-4025)  must  be  filed  for  each 
Federal  or  Indian  lease  on  which 
royalties  are  paid.  Where  specifically 
determined  by  M.MS,  Form  MMS-^1025  ;s 
also  required  for  all  Federal  lea.ses  on 
which  rent  is  due.  The  completed  form 
must  be  filed  by  the  party  who  is  .making 
the  rent  or  royalty  payment  (payor)  for 
each  revenue  source.  Form  MMS-4025 
must  be  filed  no  later  than  30  days  after 
issuance  of  a  new  lease  or  a 
modification  to  an  existing  lease  which 
changes  the  paying  responsibility  on  the 
lease. 

§210.52    Report  of  saies  and  royatty 
remittance. 

A  completed  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014) 


must  accompany  all  payments  to  MMS 
for  royalties  and,  where  specified,  for 
rents  on  nonproducing  leases.  Payors 
who  submit  Form  MMS-2014  data  on 
magnetic  tape  will  not  be  required  to 
submit  the  form  itself.  Completed  Form 
MMS-2014S  (or  magnetic  tape)  for 
royalty  payments  including  those 
covering  payments  by  electronic  funds 
transfer,  are  due  by  the  end  of  the  month 
following  the  production  month.  Where 
applicable,  completed  Form  MMS-2014'8 
for  rental  payments  are  due  no  later 
than  the  anniversary  date  of  the  lease 
This  section  does  not  prohibit  payors 
from  making  early  payments  voluntarily. 

§210.53    Deflnltlona. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  U.S.C.  1702, 

PART  212— RECORDS  AND  FILES 
MAINTENANCE 

4.  30  CFR  Part  212,  Subpart  B,  is 
amended  by  adding  §5  212.50,  212.51, 
and  212.52,  to  read  as  follows: 

Subpart  B— OH  and  Gas,  General 

212.50  Required  recordkeeping  and  reports. 

212.51  Records  and  files  maintenance, 

212.52  Definitions. 

Authority:  The  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  |30  U.S.C 
1701  etseq). 

Subpart  B— Oil  and  Gas,  General 

§  2 1 2.50    Required  recordkeeping  and 
reports. 

All  records  pertaining  to  offshore  and 
onshore  Federal  and  Indian  oil  and  gas 
leases  shall  be  maintained  by  a  lessee, 
operator,  revenue  payor,  or  other  person 
for  6  years  after  the  records  are 
generated  urless  the  recordholder  is 
notified,  in  writing,  that  records  must  be 
maintained  for  a  longer  period.  When  en 
audit  or  investigation  is  underway, 
records  shall  be  maintained  unlilthe 
recordholder  is  released  by  wntten 
notice  of  the  obligation  to  maintain 
records. 

§  212.51     Records  and  files  maintenance. 

(aj  Records.  Each  lessee,  operator. 
revenue  payor,  or  other  person  shall 
make  and  retain  accurate  and  complete 
records  necessary  to  demonstrate  that 
payments  of  rentals,  royalties,  net  profit 
shares,  and  other  payments  related  to 
offshore  and  onshore  Federal  and  Indian 
oil  and  gas  leases  are  in  compliance 
with  lease  terms,  regulations,  and 
orders.  Records  covered  by  this  section 
include  those  specified  by  lease  terms, 
notices  and  orders,  and  by  the  various 
parts  of  this  Chapter.  Records  also 
include  computer  programs,  automated 
files,  and  supporting  systems 


documentation  used  to  produce 
automated  reports  or  magnetic  tape 
submitted  to  the  Minerals  Management 
Service  (MMS)  for  use  in  its  Auditing 
and  Financial  System  (AFS)  and 
Production  Accounting  and  Auditing 
System  (PAAS). 

(b)  Period  for  keeping  records. 
Lessees,  operators,  revenue  payors,  or 
other  persons  required  to  keep  records 
under  this  Section  shall  maintain  and 
preserve  them  for  6  years  from  the  day 
on  which  the  relevant  transaction 
recorded  occurred  unless  the  Secretary 
notifies  the  record  holder  of  an  audit  or 
investigation  involving  the  records  and 
that  they  must  be  maintained  for  a 
longer  period.  When  an  audit  or 
irAestigation  is  underway,  records  shall 
be  maintained  until  the  recordholder  is 
released  in  writing  from  the  obligation 
to  maintain  the  records.  Lessees. 
operators,  revenue  payors,  or  other 
persons  shall  maintain  the  records 
generated  during  the  period  for  which 
they  have  paying  or  operating 
responsibility  on  the  lease  for  a  period 
of  6  years. 

(c)  Inspect jon  of  reccrds.  The  lessee, 
operator,  revenue  payor,  or  other  person 
required  to  keep  shall  be  responsible  for 
making  the  records  available  for 
inspection.  Records  shall  be  provided  at 
a  business  location  of  the  lessee, 
operator,  revenue  payor,  or  other  person 
during  normal  business  hours  upon  the 
request  of  any  officer,  employee  or  other 
party  authorized  by  the  Secretary. 
Lessees,  operators,  revenue  payors,  and 
other  persons  will  be  given  a  reasonable 
prriod  of  time  to  produce  historical 
records. 

§  212.52     Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  U.S.C.  1702. 

PART  217— AUDITS  AND 
INSPECTIONS 

5.  30  CFR  Part  2T 7  Subpart  B,  is 
amended  by  adding  §  217.50  and 
§  217.51  and  217.52.  to  read  as  follows; 

Subpart  B— OH  and  Gas,  Genera* 

Sec. 

217.50  Audits  of  records. 

217.51  Lease  account  reconciliation. 

217.52  Definition, 

.Authority:  The  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  L'.S.C. 
1701  etseq  J. 

Subpart  B— Oil  and  Ga«,  General 

§217.50    Audits  of  records. 

The  Secretary,  or  his/her  authorized 
representative,  shall  initiate  and 
conduct  audits  relating  to  the  scope. 
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nature  and  extent  of  compliance  by 
lessees,  operators,  revenue  payors,  and 
other  persons  with  rental,  royalty,  net 
profit  share  and  other  payment 
requirements  on  a  Federal  or  Indian  oil 
and  gas  lease.  Audits  also  will  relate  to 
compliance  with  applicable  regulations 
and  orders.  All  audits  will  be  conducted 
in  accordance  with  the  notice  and  other 
requirements  of  30  U.S.C.  1717. 

§  217.51     Lease  account  reconciliation. 

Specific  lease  account  reconciliations 
shall  be  performed  with  priority  being 
given  to  reconciling  those  lease  accounts 
specifically  identified  by  a  State  or 
Indian  tribe  as  having  significant 
potential  for  underpayment. 

§217.52    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  U.S.C.  1702. 

PART  218— COLLECTION  OF 
ROYALTIES,  RENTALS,  BONUSES, 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

6.  The  authority  for  Part  218  reads  as 
follows: 

Authority:  The  Act  of  Februar>-  25.  1920  (30 
I'  S.C.  181.  et  seq.).  a3  amended;  the  Act  of 
May  21.  1930  (30  U.S.C.  301-306):  the  Mineral 
Leasing  Act  for  Acquired  L^nds  (30  U  S.C. 
351-359).  as  amended:  the  Act  of  March  3, 
1909  (25  use.  396),  as  amended;  the  Act  of 
May  11.  1938  (25  U.S.C.  396a-396q).  as 
amended;  the  Act  of  February  28, 1891  (25 
use.  397).  as  amended;  the  Act  of  May  29. 
1924  (25  U.S.C.  398);  the  Act  of  March  3,  1927 
(25  U  S.C  398a-398e).  the  Act  of  June  30.  1919 
(25  U.S.C.  399),  as  amended;  R.S.  §  441  (43 
U.S.C.  1457),  see  also  Attorney  General's 
Opinion  of  April  2,  1941  (40  Op.  Atty.  Gen. 
41);  The  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  471.  et  seq.)  as 
amended;  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321.  et  seq.)  as 
amended;  the  Act  of  December  12, 1980  (Pub 
L.  96-514,  94  Stat.  2964);  the  Combined 
ft>  drocarbon  Leasing  Act  of  1981  (Pub.  L.  97- 
78.  95  Stat.  1070);  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331,  el  seq.)  as 
amended;  the  Geothermal  Act  of  1970  (30 
use.  1001.  et  seq.)  as  amended:  section  2  of 
Reorganization  Plan  No.  3  of  1950  (64  Stat. 
1262);  Secretarial  Order  No.  3071  of  January 
19. 1982.  as  amended:  and  Secretarial  Order 
3087.  as  amended. 

7.  30  CFR  Part  218.  Subpart  B,  is 
amended  by  adding  §§  218.50,  218.51, 
218.52,  218.53,  218.54,  218.55,  218.56.  and 
218.57.  to  read  as  follows: 

Subpart  B — Oil  and  Gas,  General 

Sec. 

218.50  Timing  of  payment. 

218.51  Method  of  payment. 

218.52  Designated  payor. 

218.53  Division  of  interests.  [Reserved) 

218.54  Late  payments  and  underpayments 

218.55  Interest  payments  to  Indians. 


Sec. 

218.56  Assessments  for  incorrect  or  late 
reports  and  failure  to  report. 

218.57  Definitions. 

Authority:  The  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C, 
1701  eiseq.}.    . 

Subpart  B— OH  and  Gas,  General 

§  218.50    Timing  of  payment 

(a)  Royalty  payments  are  due  at  the 
end  of  the  month  following  the  month 
during  which  the  oil  and  gas  is  produced 
and  sold  except  when  the  last  day  of  the 
month  falls  on  a  weekend  or  holiday.  In 
such  cases,  payments  are  due  on  the 
first  business  day  of  the  succeeding 
month.  Rental  payments  are  due  as 
specified  by  the  lease  terms. 

(b)  Payments  made  on  a  Bill  for 
Collection  (Form  DI-1040b)  are  due  as 
specified  by  the  Bill.  Bills  for  Collection 
will  be  issued  and  payable  as  final 
collection  actions. 

(c)  All  payments  to  MMS  are  due  as 
specified  and  are  not  deferred  or 
suspended  by  reason  of  an  appeal 
having  been  filed  unless  such  deferral  or 
suspension  is  approved  in  writing  by  an 
authorized  MMS  official. 

§218.51     Method  of  payment. 

(a)  Payment  of  royalties.  (1)  All 
payors  whose  aggregated  royalty 
liability  to  the  MMS  on  the  payment  due 
date  totals  $50,000  or  more,  must  make 
payment  by  electronic  funds  transfer 
(EFT),  utilizing  the  Federal  Reserve 
Communications  System  link  to  the 
Treasury  Financial  Communications 
System,  unless  otherwise  directed  by 
the  Secretary.  Early  payment  by  other 
than  EFT  of  a  portion  of  the  aggregated 
royalty  liability  to  avoid  remittance  by 
EFT  on  the  payment  due  date  is  not 
permitted.  Such  early  payments  are 
permitted  regardless  of  amount  but  must 
be  remitted  by  EFT.  Payments  to  MMS 
by  EFT  shall  begin  only  after  the  payor 
has  received  instructions  from  the  MMS 
Royalty  Management  Accounting  Center 
(RMAC)  in  Lakewood,  Colorado. 

(b)  Each  payor,  whose  aggregated 
remittance  for  royalties  on  payment  due 
date  is  less  than  $50,000,  must  use  one  of 
the  following  payment  instruments: 

(1)  Federal  Reserve  check. 

(2)  Commercial  check. 

(3)  Money  Order. 

(4)  Bank  Draft. 

(5)  Cashier's  check. 

(6)  Certified  check. 

(7)  Electronic  Funds  Transfer. 

(c)  All  payment  instruments  except 
EFT  should  be  inscribed  payable  to 
"Department  of  the  Interior — MMS." 

(d)  Payment  of  rentals.  (1)  Payment  of 
rentals  to  MMS-RMAC  (other  than  the 
first  year  rentals)  must  be  made  by  one 


of  the  methods  shown  in  paragraph  (b) 
of  this  section.  First  year  rentals  from 
offshore  leases  are  paid  in  accordance 
with  §  218.155. 

(e)  Where  to  pay.  (1)  The  mailing 
address  for  Form  MMS-2014  and  the 
applicable  payment  is:  Royalty 
Management  Program,  Minerals 
Management  Service  P.O.  Box  5810  T.A. 
Denver,  Colorado  80217.  Use  P.O.  Box 
5640  T.A.  with  the  above  address  to 
send  payments  for  Federal  non- 
producing  leases  not  required  to  be 
reported  on  the  Form  MMS-2014  report. 

(2)  Payments  received  after  4:00  p.m. 
mountain  time,  are  considered  next  day 
receipts. 

(f)  General  payment  information.  (1) 
Payments  for  offshore  and  onshore 
Federal  leases  shall  be  segregated  from 
payments  for  Indian  leases.  All 
payments  shall  be  made  by  one  of  the 
methods  shown  in  paragraph  (b)  of  this 
section.  For  payments  made  by  EFT,  the 
deposit  message  shall  include 
information  as  prescribed  by  the  RMAC. 

(2)  For  Indian  payments  by  check,  the 
following  instructions  are  applicable: 

(i)  For  Indian  allotted  leases, 
payments  shall  be  aggregated  and 
identified  on  a  single  check  for  each 
respective  BIA  agency/area  office 
having  jurisdiction  over  the  lease(s)  for 
which  the  payment  is  made. 

(ii)  For  Indian  tribal  leases,  payments 
shall  be  aggregated  and  identified  for 
each  respective  Indian  tribe  for  whom 
the  royalty  is  owed. 

(iii)  When  payments  are  made  on  an 
aggregated  basis  (single  check),  the 
payment  identification  required  in 
paragraphs  (f)(2)  (i)  and  (ii)  of  this 
section  shall  be  provided  in  a  format  to 
be  specified  by  MMS. 

§  218.52    Designated  payor. 

(a)  When  the  lessee  or  revenue  payor 
assigns  any  paying  responsibility  to  any 
other  entity,  MMS  must  be  notified 
within  30  days  of  the  assignment. 

(b)  MMS  may.  by  order,  designate  a 
lessee  or  revenue  payor  on  a  lease  as 
the  single  payor  for  all  revenues  due  and 
owing  from  that  lease. 

§  2 1 8.53    Division  of  interests.  ( Reserved  ] 

§  218.54    Late  payments  and 
underpayments. 

(a)  An  interest  charge  shall  be 
assessed  on  unpaid  and  underpaid 
amounts  from  the  date  the  amounts  are 
due. 

(b)  The  interest  charge  on  late 
payments  and  underpayments  shall  be 
at  the  rate  applicable  under  Section  6621 
of  the  Internal  Revenue  Code  of  1954. 

(c)  Interest  will  be  charged  only  on  the 
amount  of  the  payment  not  received. 


Federal  Register  /  Vol.  49.  No.  165  /  Friday,  September  21,  1984  /  Rules  and  Regulations 


37347 


Interest  will  be  charged  only  for  the 
number  of  days  the  payment  is  late. 

(d)  A  portion  of  the  interest  collected 
will  be  paid  to  a  State  where  the  State 
shares  in  mineral  revenues  from  Federal 
leases. 

§  218.55    Interest  payments  to  Indians. 

(a)  All  interest  collected  from  unpaid 
or  underpayments  on  Indian  tribal  or 
allotted  leases  will  be  paid  to  the  tribe 
or  allottee. 

(b)  Any  disbursement  of  Indian 
mineral  revenues  not  made  by  the  due 
date  as  required  in  §  219.103  of  this 
chapter  shall  accrue  interest. 

(c)  Interest  shall  be  computed  at  the 
rate  applicable  under  Section  6621  of  the 
Internal  Revenue  Code  of  1954. 

(d)  The  interest  shall  be  payable  only 
for  the  number  of  days  the  disbursement 
is  late. 

§  218.56    Assessments  tor  Incorrect  or  late 
reports  and  failure  to  report 

(a)  An  assessment  of  $10.00  per  day 
may  be  charged  for  each  report  not 
received  by  MMS  by  the  designated  due 
date. 

(b)  An  assessment  of  $10.00  per  day 
may  be  charged  for  each  report  received 
by  the  designated  due  date  but  which  is 
incorrectly  completed. 

(c)  For  purposes  of  reports  required 
for  the  Auditing  and  Financial  System 
(AFS),  a  report  is  defined  as  each  line 
item  on  a  Form  MMS-2014.  The  line  item 
consists  of  the  various  information,  such 
as  Product  Code  or  Selling  Arrangement 
Code,  relating  to  each  Accounting 
Identification  Number  (AID). 

(d)  [Reserved.) 

(e)  An  assessment  under  this  section 
shall  not  be  shared  with  a  State,  Indian 
tribe,  or  Indian  allottee. 

§218.57    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  U.S.C.  1702. 
♦         •         •         .         « 

§218.102    ( Amended  1 

8.  30  CFR  Part  218,  Subpart  C,  is 
amended  by  removing  paragraphs  (c) 
and  (d)  of  §  218.102  and  by 
redesignating  paragraph  (e)  as 
paragraph  (c)  of  that  section. 

9.  30  CFR  Part  218,  Subpart  C,  is 
amended  by  adding  §  218.103,  218.104, 
and  218.105,  to  read  as  follows: 

Subpart  C— Oil  and  Gas,  Onshore 

§  2 1 8. 1 03    Payments  to  States. 

(a)  Any  amount  that  is  payable  by 
MMS  to  a  State  but  is  not  paid  on  the 
due  date,  as  specified  in  §  219.100  of  this 
chapter,  or  that  is  held  in  a  suspense 
account  pending  resolution  of  a  dispute 
as  specified  in  §  219.101  of  this  chapter, 


shall  accrue  interest  payable  to  the 
State. 

(b)  Interest  shall  be  computed  at  the 
rate  applicable  under  Section  6621  of  the 
Internal  Revenue  Code  of  1954. 

(c)  Interest  shall  be  computed  only  for 
the  number  of  days  the  disbursement  is 
late.  In  the  case  of  suspended  amounts 
subject  to  interest,  it  shall  be  computed 
beginning  with  the  calendar  day 
following  the  day  that  the  monies 
normally  would  have  been  paid  to  the 
State  had  they  not  been  in  suspense. 

§218.104    Exemption  of  States  from 
certain  Interest  and  penalties. 

(a)  States  are  exempt  from  being 
assessed  for  any  interest  or  penalties 
found  to  be  due  against  the  Department 
of  the  Interior  for  failure  to  comply  with 
the  Emergency  Petroleum  Allocation  Act 
of  1973.  as  amended,  or  an*  rpgi-ldtion 
issued  by  the  Secretary  of  Energy 
thereunder  concerning  the  ceriification 
or  processing  of  crude  oil  taken  in-kind 
as  royalty  by  the  Secretary. 

(b)  Any  State  shall  be  assessed  for  its 
share  of  any  overcharge  resulting  from  a 
determination  that  DOI  failed  to  comply 
with  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended. 
Each  State's  share  shall  be  assessed 
against  monies  owed  to  the  State.  Such 
assessment  shall  be  first  against  monies 
owed  to  such  State  as  a  result  of  royalty 
audits  prior  to  January  12,  1983,  the 
enactment  date  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982, 
then  against  other  monies  owed.  The 
State  shall  be  liable  for  any  balance. 

(c)  A  State's  liability  for  repayment  of 
an  overcharge  under  this  section  shall 
exist  for  any  amounts  resulting  from  a 
judgment  in  a  civil  suit  or  as  the  result  of 
settlement  of  a  claim  through  a 
negotiated  agreement.  State  liability 
would  be  offset  against  future  mineral 
revenue  distributions  to  the  State. 

§  218.105    Definitions. 

Terms  used  in  this  subpart  have  the 
same  meaning  as  in  30  U.S.C.  1702. 

§218.150    [Amended] 

10.  30  CFR  Pari  218,  Subpari  D.  is 
amended  by  removing  paragraphs  (d) 
and  (e)  of  5  218.150,  and  by 
redesignating  paragraph  [f]  as  paragraph 
(d)  of  that  section. 

11.  30  CFR  Part  219  is  amended  by 
adding  Subparts  A,  B,  C,  and  §§  219.100, 
219.101,  219.102.  219.103,  219.104.  and 
219.105.  to  read  as  follows: 


PART  219— DISTRIBUTION  AND 
DISBURSEMENT  OF  ROYALTIES, 
RENTALS,  AND  BONUSES 

Subpart  A— General  Provision  [Reserved] 

Subpart  B-Oil  and  Gas,  General 

(Reserved] 

Subpart  C— Oil  and  Gas,  Onshore 

f 

Sec 

219100  Timing  of  payment  to  States. 

219 101  Receipts  subject  to  an  interest 
charge. 

219  102  Method  of  payment. 

219  103  Payments  to  Indian  accounts. 

219.104  Explanation  of  payments  to  States 

and  Indian  tribes. 
219105  Defmitions. 

Authority:  The  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 

l^'Ol  el  seq  ]. 

Subpart  A— General  Provisions— 
[Reserved] 

Subpart  B— Oil  and  Gas,  General 
(Reserved] 

Subpart  C— OH  and  Gas,  Onshore 
§  2 1 9. 1 00    Timing  of  payment  to  States. 

A  State's  share  of  mineral  leasing 
revenues  shall  be  paid  to  the  State  not 
later  than  the  last  business  day  of  the 
month  in  which  the  United  States 
Treasury  issues  a  warrant  authorizing 
the  disbursement,  except  for  any  portion 
of  such  revenues  which  is  under 
challenge  and  placed  in  a  suspense 
account  pending  resolution  of  a  dispute. 

§  219. 101    Receipts  subject  to  an  Interest 
charge. 

(a)  Subject  to  the  availability  of 
appropriations,  the  Minerals 
Management  Service  (MMS)  shall  pay 
the  State  its  proportionate  share  of  any 
interest  charge  for  royalty  and  related' 
monies  that  are  placed  in  a  suspense 
account  pending  resolution  of  matters 
which  will  allow  distribution  and 
disbursement,  Such  monies  not 
disbursed  by  the  last  business  day  of  the 
month  following  receipt  by  MMS  "shall 
accrue  interest  until  paid. 

(b)  Upon  resolution,  the  suspended 
monies  found  due  in  paragraph  (a)  of 
this  section,  plus  interest,  shall  be 
disbursed  to  the  State  under  the 
provisions  of  §  219.100. 

(c)  Paragraph  (a)  of  this  section  shall 
apply  to  revenues  which  cannot  be 
disbursed  to  the  State  because  the 
payor/lessee  provided  incorrect, 
inadequate,  or  incomplete  information 
to  MMS  which  prevented  MMS  from 
properiy  identifying  the  payment  to  the 
proper  recipient. 
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§219.102    Itettiod  Of  payment 

The  MMS  shall  disburse  monies  to  a 
State  either  by  Treasury  check  or  by 
Electronic  Funds  Transfer  (EFT).  Should 
the  State  prefer  to  receive  its  payment 
by  EFT,  it  should  request  this  payment 
method  in  writing  to  the  Minerals 
Management  Service,  P.O.  Box  5760.   • 
Denver,  Colorado  80217. 

§  2 1 9. 1 03    Payments  to  Indian  accounts. 

Mineral  revenues  received  from 
Intii.m  leases  shall  be  transferred  to  the 
appropriate  Indian  accounts  managed 
by  the  Bureau  of  Indian  Affairs  (BIA)  for 
allotted  and  tribal  revenues.  These 
accoiKits  are  specifically  designated 
Treasury  accounts.  Revenues  shall  be 
trans.ferred  to  the  Indian  accounts  at  the 
earliest  practicable  date  after  such 
funds  are  received,  but  in  no  case  later 
than  the  last  business  day  of  the  month 
in  which  revenues  are  received  by  the 
M.VIS. 

§  219.104    Explanation  of  payments  to 
States  and  Indian  tribes. 

(d)  Payments  to  States  and  BI,'\  on 
t'ehalf  of  Indian  tribes  or  Indian 
allottees  discussed  in  this  part  shall  be 
desi  ribed  in  Explanation  of  Puyment 
reports  prepared  by  the  .MMS.  these 
reports  will  be  at  the  lease  level  and 
shall  include  a  description  of  the  type  of 
payment  being  made,  the  period  covered 
by  the  payment,  the  source  of  the 
payment,  sales  amounts  upon  which  the 
payment  is  based,  the  royalty  rate,  and 
the  unit  value.  Should  any  State  or 
Indian  tribe  desire  additional 
information  pertaining  to  mineral 
revenue  payments,  the  State  or  tribe 
may  request  this  information  from  the 
MMS. 

(b)  The  report  shall  be  provided  to:  (1) 
States  not  later  than  the  10th  day  of  the 
month  following  the  month  in  which 
MMS  disburses  the  State's  share  of 
royalties  and  related  monies:  (2)  the  BIA 
on  behalf  of  tribes  and  Indian  allottees 
not  later  than  the  10th  day  of  the  month 
following  the  month  the  funds  are 
disbursed  by  MMS. 

(c)  Revenues  that  cannot  be 
distributed  to  States,  tribes,  or  Indian 
allottees  becau.=ie  the  payor/lessee 
provided  incorrect,  inadequate,  or 
incomplete  information,  preventing 
MMS  from  properly  identifying  the 
payment  to  the  proper  recipient,  shall 
not  be  included  in  the  reports  until  the 
problem  is  resolved. 

§219.105    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  US.C.  1702, 

12.  30  CFR  Part  228  is  amended  by 
adding  Subparts  A.  B,  C,  and  §§  228.1. 
228.2,  228.4.  228.5,  228  6,  228.10,  228.100, 


228  101  228.102,  228,103.  228,104,  228,105, 
228  107,  and  228.108.  to  read  as  follows: 

PART  228— COOPERATIVE 
ACTIVITIES  WITH  STATES  AND 
INDIAN  TRIBES 

Subpart  A — General  Provisions 

Sfc 

2:;8.1  Purpose.     | 

228.2  Policy. 

228.4  Authority. 

228.5  Delegation  of  authority. 

228.6  Definitions. 

228  10  Information  collection  requirements 

Subpart  B — Oil  and  Gas,  General 

[Reserved] 

Subpart  C— Oil  and  Gas,  Onstiore 

228  100  Entering  i.Tio  an  agreement. 

228.101  Terms  of  agreement. 

228.102  Establishment  of  standards. 

228.103  Maintenance  of  records. 

228.104  .Availability  of  information. 

228.105  Funding  of  cooperative  agreements. 

228.107  Eligible  cost  of  activities. 

228.108  Deduction  of  civil  penalties  accruing 
to  the  State  or  tribe  from  the  Federal 
share  of  a  cooperative  agreement, 

.Authority:  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C.  1701  et 
snq] 

Subpart  A— General  Provisions 

§  228. 1     Purpose. 

It  is  the  purpose  of  cooperative 

agreements  to  effectively  utilize  the 

capabilities  of  the  States  and  Indian 

tribes  in  developing  and  maintaining  an 

efficient  and  effective  Federal  royalty 

management  system  as  indicated  at  30 

U.S.C.  1701, 

I 
§  228.2     Policy.  ' 

It  shall  be  the  policy  of  DOl  to  enter 

into  cooperative  agreements  with  States 

and  Indian  tribes  to  carry  out  audits  and 

related  investigations  and  enforcement 

actions  whenever  a  State  or  tribe 

initiates  a  request  to  enter  into  an 

agreement  and  a  finding  is  made  that  a 

State  or  tribe  has  the  ability  to  carry  out 

cooperative  activities  in  a  timely  and 

efficient  manner, 

§  228.4    Authority. 

The  Secretary  of  the  Interior  is 
authorized  to  erter  into  cooperative 
agreements  with  States  and  Indian 
tribes  (30  U.S.C.  1732)  to  share  oil  or  gas 
royalty  management  information,  and  to 
carry  out  auditing  and  related 
investigation  or  enforcement  activities 
in  cooperation  with  the  Secretary. 

§  228.5    Delegation  of  authority. 

(a)  Authority  to  enter  into  cooperative 
agreements  to  carry  out  audit  and 
related  investigation  and  enforcement 
activities  with  State  and  tribal 


governments  has  been  delegated  to  the 
Director  of  the  Minerals  Management 
Service  (MMS). 

(b)  Authority  to  enter  into  cooperative 
agreements  with  State  and  tribal 
governments  to  carry  out  inspection  and 
related  investigation  and  enforcement 
activities  has  been  delegated  to  the 
Director  of  the  Bureau  of  Land 
Management  (ELM)  and  is  not  covered 
by  this  part. 

(c)  The  entry  into  a  cooperative 
agreement  with  either  MMS  or  BLM  will 
not  affect  the  ability  of  a  State  or  Indian 
tribe  to  choose  to  enter  into  such  an 
agreement  with  the  other  agency.  A 
State  may  enter  into  a  delegation 
agreement  (30  U.S.C.  1735)  with  MMS  to 
perform  certain  functions  without 
affecting  its  ability  to  enter  into  a 
cooperative  agreement  with  either  MMS 
or  BLM,  or  both,  to  cooperate  in  the 
performance  of  those  functions  which 
are  not  delegated  in  this  part. 

§228.6    Definitions. 

For  the  purposes  of  this  part,  terms 
shall  have  the  same  meaning  as  in  30 
U.S.C.  1702,  In  addition,  the  following 
definition  shall  apply: 

Audit  means  an  examination  of  the 
financial  accounting  and  lease  related 
records  of  the  lessee  and  other  interest 
holders,  who  by  lease  or  contract  pay 
royalties  or  are  obligated  to  pay 
royalties,  rents,  bonuses  or  other 
payments  on  Federal  or  Indian  leases. 
An  examination  is  to  be  conducted  in 
accordance  with  generally  accepted 
audit  standards  as  adopted  by  the 
American  Institute  of  Certified  Public 
Accountants.  Activities  to  be  examined 
which  are  considered  to  be  an  audit 
function  include  reconciliation  of  lease 
accounts  under  the  Royalty  Accounting 
System:  records  of  lease  activities 
related  to  Federal  leases  located  within 
the  boundaries  of  the  State  entering  into 
a  cooperative  agreement;  records  of 
lease  activities  related  to  leases  located 
on  Indian  lands,  and  the  review  and 
resolution  of  exceptions  processed  by 
the  Auditing  and  Financial  System  and 
the  Production  Accounting  and  Auditing 
System,  the  official  accounting  systems 
for  royalty  reporters  and  payors 
maintained  by  the  MMS. 

§228.10    Information  collection 
requirements. 

The  information  collection 
requirements  contained  in  this  part  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq..  because  there  are  fewer 
than  ten  respondents  annually. 


Federal  Register  /  Vol.  49.  No.  185  /  Friday.  September  21.  1984  /  Rules  and  Regulations 


37349 


Subpart  B— Oil  and  Gas,  General 
[Reserved] 

Subpart  C-Oil  and  Gas.  Onshore 

§  228. 1 00    Entehng  Into  an  agreement. 

(a)  A  State  or  Indian  tribe  may 
request  the  Department  to  enter'into  a 
cooperative  agreement  by  sending  a 
letter  from  the  governor,  tribal 
chairman,  or  other  appropriate  official 
with  delegation  authority,  to  the 
Director  of  MMS. 

(b)  The  request  for  an  agreement  shall 
be  m  a  format  prescribed  by  MMS  and 
should  include  at  a  minimum  the 
followin;^  i-Tormation: 

(1)  Type  of  eligible  activities  to  be 
undertaken. 

(2)  Proposed  term  of  the  agreement. 

(3)  Evidence  that  the  State  or  Indian 
tribe  meets,  or  can  meet  by  the  ti.me  the 
agreement  is  in  effect,  the  standards 
established  by  the  Secretary  for  the 
types  of  activities  to  be  conducted  under 
the  terms  of  the  agreement. 

(4)  If  the  State  is  proposing  to 
undertake  activities  on  Indian  lands 
located  within  the  State,  a  resolution 
from  the  appropriate  tribal  council 
indicating  their  agreement  to  delegate  to 
the  State  responsibilities  under  the 
terms  of  the  cooperative  agreement  for 
activities  to  be  conducted  on  tribal  or 
allotted  land. 

§  228. 1 0 1     Terms  of  agreement. 

(a)  Agreements  entered  into  under  this 
part  shall  be  valid  for  a  period  of  3  years 
and  shall  be  renewable  or  additional 
consecutive  3-year  periods  upon  request 
of  the  State  or  Indian  tribe  which  is  a 
party  to  the  agreement. 

(b)  An  agreement  may  be  terminated 
at  any  time  by  mutual  agreement  and 
upon  any  terms  and  conditions  as 
agreed  upon  by  the  parties. 

(c)  A  State  or  Indian  tribe  may 
unilaterally  terminate  an  agreement  by 
giving  a  120-day  written  notice  of  intent 
to  terminate. 

(d)  The  MMS  may  commence 
termination  of  an  agreement  by  giving  a 
120-day  written  notice  of  intent  to 
terminate.  MMS  shall  provide  the  State 
or  Indian  tribe  wit>i  the  reasons  for  the 
proposed  termination  in  writing  if  the 
termination  is  proposed  because  of 
alleged  deficiencies  by  the  State  or 
Indian  tribe  in  carrying  out  the 
provisions  of  the  agreement.  The  State 
or  Indian  tribe  will  be  given  60  davs  to 
respond  to  the  notice  of  deficiencies  and 
to  provide  a  plan  for  correction  of  those 
deficiencies.  No  final  action  on 
termination  shall  be  taken  until  any 
submission  of  the  State  or  Indian  tribe 
provided  within  the  above  prescribed  60 


days  has  been  reviewed  by  MMS  for 
content  or  merit. 

(e)  Termination  of  a  cooperative 
agreement  shall  not  bar  a  later  request 
by  a  State  or  Indian  tribe  to  enter  into  a 
subsequent  cooperative  agreement. 

§  228. 102    Establishment  of  standards. 

The  MMS.  after  consultation  with 
States  and  Indian  tribes,  shall  establish 
standards  for  carrying  out  the  activities 
under  the  provisions  of  this  part.  The 
standards  will  be  incorporated  into  the 
agreement  and  shall  be  no  more 
stringent  than  those  applicable  to 
similar  activities  of  the  MMS.  The  States 
and  Indian  tribes  shall  coordinate  their 
planned  auditing  activities  with  MMS. 
Where  an  .MMS  audit  team  is 
permanently  assigned  to  a  lessee /payor, 
contact  by  State  and  Indian  tribal 
auditors  with  the  IcjjCee/payor  shall  be 
through  the  .M.MS  auditor  in  residence. 

§  228. 1 03     Maintenance  of  records. 

The  State  or  Indian  tribe  entering  into 
a  cooperative  agreement  under  this  part 
must  retain  all  records,  reports,  working 
papers,  and  any  backup  matrials  for  a 
period  specified  by  MMS.  All  records 
and  support  materials  must  be  available 
for  inspection  and  review  by 
appropriate  personnel  of  DOI  including 
the  Office  of  the  Inspector  General. 

§  228. 1 04    Availability  of  Information. 

(a)  Under  the  provisions  of  this  part, 
information  necessary  to  carry  out  the 
activities  authorized  under  the  terms  of 
a  cooperative  agreement  will  be 
provided  by  DOI  to  the  States  and 
Indian  tribes  entering  into  such 
agreements.  The  information  will  consist 
of  data  provided  from  all  relevant 
sources  on  a  lease  level  basis  for  leases 
located  within  the  boundaries  of  the 
State  or  Indian  tribe  which  has  entered 
into  the  agreement.  This  information 
will  include  any  records  or  data  held  by 
the  lessee  or  other  person  that  have  not 
been  submitted  to  .MMS,  but  that  affect 
Federal  lease  interests  and  could  be 
required  to  be  submitted  under  the  lease 
terms  or  Federal  regulations. 

(b]  None  of  the  provisions  of  this 
subpart  should  be  construed  as  limiting 
information  already  being  provided  to 
Indian  tribes  and  allottees  regarding 
their  lease  interests. 

(c)  Information  will  be  provided  by 
MMS  on  a  monthly  basis  and  will 
include  data  on  royalties,  rents,  and 
bonuses  collected  on  the  lease,  volumes 
produced,  sales  --i,;de.  value  of  products 
disposed  of  as  a  sale  and  used  as  a 
basis  for  royalty  calculation,  and  other 
information  necessary  to  allow  the  State 
or  tribe  to  carry  out  its  responsibilities 
under  the  cooperative  agreement. 


(d)  Proprietary  data  that  is  made 
available  to  a  Stale  or  tribe  under 
provisions  of  30  U.S.C.  1733  shall  be 
subject  to  the  constraints  of  18  U.S.C. 
1905.  To  receive  proprietary  data,  the 
State  or  tribe  must— 

(1)  Demonstrate  what  audit, 
investigation,  or  litigation  under 
provisions  of  30  U.S.C.  1734  is  planned 
for  or  underway  for  which  this  data  is 
essential; 

(2)  Demonstrate  why  this  particular 
data  is  necessary:  and 

(3)  Agree  to  safeguard  proprietary 
data  as  provided. 

§228.105    Funding  of  cooperative 
agreements. 

(a)  The  Federal  share  of  funding 
eligible  activities  under  a  cooperative 
agreement  will  be  limited  to  not  more 
than  50  percent  share  of  the  cost  of 
eligible  activities  under  the  terms  of  the 
cooperative  agreement.  The  State  or 
tribe  may  provide  its  50  percent  share 
either  in  cash  or  in  kind.  In  kind 
contributions  must  be  found  eligible 
under  the  terms  of  the  agreement  and 
are  subject  to  examination  and 
evaluation  by  the  Department. 

(b)  All  cooperative  agreements  under 
this  part  are  subject  to  annual  funding 
and  the  availability  of  appropriations 
specifically  designated  for  the  purpose 
of  this  part. 

§228.107    EMgibte  cost  of  actlvtties. 

(a)  Only  costs  directly  associated  with 
eligible  activities  undertaken  by  the 
State  or  Indian  Tribe  under  the  terms  of 
a  cooperative  agreement  will  be  eligible 
for  sharing.  Costs  of  services  or 
activities  which  cannot  be  directly 
related  to  the  support  of  the  cooperative 
agreement  will  not  be  eligible  for 
Federal  funding  or  for  inclusion  in  the 
State's  50  percent  share  or  in  the  Indian 
Tribe's  share. 

fb)  Eligible  costs  are  the  cost  of 
salaries  and  benefits  associated  with 
technical,  support,  and  clerical 
personnel  engaged  in  eligible  activities: 
direct  cost  of  travel,  rentals,  and  other 
normal  administrative  activities  in 
direct  support  of  the  project  or  projects: 
basic  and  specialized  training  for  State 
and  tribal  participants;  and  cost  of  any 
contractual  services  which  can  be 
shown  to  be  in  direct  support  of  the 
activities  covered  by  the  agreement. 
Each  cooperative  agreement  shall 
contain  detailed  schedules  identifying 
those  activities  and  costs  which  qualify 
for  funding  and  the  procedures,  timing, 
and  mechanics  for  implementing  Federal 
funding. 
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§228.108  Deductkm  Of  eivU  penalties 
accruing  to  ttte  State  or  trllM  from  the 
Federal  aiiare  of  a  cooperative  agreement. 

.^s  provided  at  30  U.S.C.  1736,  50 
percent  of  any  civil  penalty  collected  as 
a  result  of  activities  under  a  cooperative 
agreement  will  be  shared  with  the  State 
or  Indian  tribe  performing  the 
cooperative  agreement;  however,  the 
amount  of  the  civil  penalty  shared  will 
be  deducted  from  any  Federal  funding 
owed  under  that  cooperative  agreement. 
MMS  shall  maintain  records  of  civil 
penalties  collected  and  distributed  to 
the  States  and  tribes  involved  in 
cooperative  agreements.  Each  quarterly 
payment  of  the  Federal  share  of  a 
cooperative  agreement  will  be  reduced 
by  the  amount  of  the  civil  penalties  paid 
to  the  State  or  tribe  during  the  prior 
quarter. 

13.  30  CFR  Part  229  is  amended  by 
adding  Subparts  A,  B.  C,  and  §§  229.1. 
229.2,  229.4.  229.6,  229.10,  229.100, 
229  101.  229.102,  229.103.  229.104.  229.105. 
229.106.  229.107,  229.108,  229  109.  229.110. 
and  229.120  to  read  as  follows: 

PART  229— DELEGATION  TO  STATES 
Subpart  A— General  Provisions 


Sec 

zja.\ 

229.2 
229.4 
229.6 
229  10 


Purpose. 
Policy. 
Authority. 
Definitions. 
Information  collection  requirements 


Sut>part  B — Oil  and  Gas,  General 

I  Reserved] 

Subpart  C— Oil  and  Gas,  Onstiore 

229.100  Petition  for  delegation. 

229.101  Fact-rinding  and  hearings. 

229.102  Hearings. 

229.103  Terms  of  delegation. 

229  104     Evidence  of  Indian  agreement  to 

delegation. 
229  105    Recordkeepmg  requirements. 
229  106     Standards  for  carrying  out  delegated 

authority. 
229.107    Reports  from  States. 
229  108    Examination  of  the  State  activities 

under  delegation. 

229.109  Reimbursement  for  costs  incurred 
by  a  State  under  the  delegation  of 
authority. 

229.110  Deduction  of  civil  penalties  accruing 
to  the  State  or  tribe  under  the  delegation 
of  authority. 

229  120     Withdrawal  of  Indian  lands  from 
delegated  authority. 

Authority:  The  Federal  Oil  and  Gas 
(Royalty  Management  Act  of  1982  (30  U.S.C. 
1701  el  seq). 

Subpart  A — General  Provisions 

§229.1    l>urpose. 

The  purpose  of  this  part  is  to  promote 
the  effective  utilization  of  the 
capabilities  of  the  States  in  developing 


and  maintaining  an  efficient  and 
effective  Federal  royalty  management 
system.  i 

§  229.2    Policy. 

It  shall  be  the  policy  of  the 
Department  of  the  Interior  (DOl)  to 
honor  any  properly  made  petition  from 
the  Chief  Executive  or  other  appopriate 
official  of  a  State  seeking  delegation  of 
authority  under  the  provisions  of  30 
U.S.C.  1735  and  to  make  a  delegation  to 
conduct  audits  and  related 
investigations  when  the  Secretary  finds 
that  the  provisions  of  30  U.S.C.  1735 
have  been  complied  with  or  can  be 
complied  with  by  a  State  seeking  the 
delegation. 

§229.4    Authority. 

The  Secretary  of  the  DOI  is  authorized 
under  provisons  of  30  U.S.C.  1735  to 
delegate  authority  to  States  to  conduct 
audits  and  related  investigations  with 
respect  to  all  Federal  lands  within  a 
State,  and  to  those  Indian  lands  to 
which  a  State  has  received  permission 
from  the  respective  Indian  tribe(s)  or 
aI]otlee(s)  to  carry  out  audit  activities 
under  a  delegation  from  the  Secretray. 

§  229.6    Definitions. 

The  definitions  contained  in  30  U.S.C. 
1702  and  in  Part  228  of  this  chapter 
apply  to  the  activities  carried  out  under 
the  provisions  of  this  part. 

§  229. 10    Information  collection 
requirements. 

The  information  collection 
requirements  contained  in  this  part  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.,  because  there  are  fewer 
than  10  respondents  annually. 

Subpart  B — Oil  and  Gas,  General— 
[Reserved] 

Subpart  C — Oil  and  Gas,  Onshore 

§  229. 1 00    Petition  for  delegation. 

(a)  The  goverrwr  or  other  authorized 
official  of  any  State  which  contains 
Federal  oil  and  gas  leases,  or  Indian  oil 
and  gas  leases  where  the  Indian  tribe 
and  allottees  have  given  the  State  an 
affirmative  indication  of  their  desire  for 
the  State  to  undertake  certain  royalty 
management-related  activities  on  their 
lands,  may  petition  the  Secretary  to 
assume  responsibilities  to  conduct 
audits  and  related  investigations  of 
royalty  related  matters  affe;ting  Federal 
or  Indian  oil  and  gas  leases  within  the 
State. 

(b)  A  State  may  enter  into  a 
delegation  of  authority  under  this  part 
without  affecting  a  States  ability  to 
enter  into  a  cooperative  agreement 
under  Part  228  of  this  chapter. 


(c)  The  Secretary  shall  carry  out  all 
factfinding  and  hearings  he  may  decide 
are  necessary  in  order  to  approve  or 
disapprove  the  petition. 

(d)  In  the  event  that  the  Secretary 
denies  the  petition,  the  Secretary  must 
provide  the  State  with  the  specific 
reasons  for  denial  of  the  petition.  The 
State  will  then  have  60  days  to  either 
contest  or  correct  specific  deficiencies 
and  to  reapply  for  a  delegation  of 
authority. 

(e)  No  petition  may  be  acted  upon  by 
the  Secretary  until  the  regulation 
requirement  of  §  229.106  of  the  subpart 
is  effective. 

§229.101     Fact-finding  and  hearings. 

(a)  Upon  receipt  of  a  petition  for 
delegation  from  a  State,  the  Secretary 
shall  appoint  a  representative  to 
conduct  a  hearing  or  hearings  to  carry 
out  factfinding  and  determine  the  ability 
of  the  petitioning  State  to  carry  out  the 
delegated  responsibilities  requested  in 
accordance  with  the  provisions  of  this 
part. 

(b)  The  Secretary's  representative, 
after  proper  notice  in  the  Federal 
Register  and  other  appropriate  media 
within  the  State,  shall  hold  one  or  more 
public  hearings  to  determine  whether: 

(1)  The  State  has  an  acceptable  plan 
for  carrying  out  delegated 
responsibilities  and  if  it  is  likely  that  the 
State  will  provide  adequate  resources  to 
achieve  the  purposes  of  this  Part  (30 
use.  1735]; 

(2)  The  State  has  the  ability  to  put  in 
place  a  process  within  60  days  of  the 
grant  of  delegation  which  will  assure  the 
Secretary  that  the  functions  to  be 
delegated  to  the  State  can  be  effectively 
carried  out; 

(3)  The  State  has  demonstrated  that  it 
will  effectively  and  faithfully  administer 
the  rules  and  regulations  of  the 
Secretary  in  accordance  with  the 
requirements  at  30  U.S.C.  1735; 

(4)  The  State's  plan  to  carry  out  the 
delegated  authority  will  be  in 
accordance  with  the  MMS  standards; 
and 

(5)  The  State's  plan  to  carry  out  the 
delegated  authority  will  be  coordinated 
with  M.MS  and  the  Office  of  Inspector 
General  audit  efforts  to  eliminate  added 
burden  on  any  lessee  or  group  of  lessees 
operating  Federal  or  Indian  oil  and  gas 
leases  within  the  State. 

§229.102    Hearings. 

A  State  petitioning  for  a  delegation  of 
authority  shall  be  given  the  opportunity 
to  present  testimony  at  a  public  hearing. 
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§229.103    TennsoffMagMon. 

(a)  Delegations  of  authority  shall  be 
valid  for  a  period  of  3  years  and  may  be 
renewable  for  an  additional  consecutive 
3-year  period  upon  request  of  the  State 
and  after  the  appropriate  factfinding 
required  in  §  229.101.  Delegations  are 
subject  to  annual  funding  and  the 
availability  of  appropriations 
specifically  designated  for  the  purpose 
of  this  part. 

(b)  A  delegation  of  authority  may  be 
terminated  at  any  time  and  upon  any 
terms  and  conditions  as  mutually  agreed 
upon  by  the  parties. 

(r)  A  S!r'*e  may  terminate  a  delegation 
of  authority  by  giving  a  120-day  written 
notice  of  intent  to  terminate. 

(d)  The  Department  may  terminate  a 
delegation  of  authority  when  it  is 
delermmed.  after  opportunity  for  a 
hearing,  that  the  State  has  failed  to 
substantially  comply  with  the  provisions 
of  the  delegation  of  authority. 

(e)  No  action  to  initiate  formal  hearing 
proceedmgs  for  termination  shall  be 
taken  until  the  Department  has  notified 
the  State  in  writing  of  alleged 
deficiencies  and  illowed  the  State  120 
days  to  correct  the  deficiencies. 

(f)  Termination  of  a  delegation  shall 
not  bar  a  subsequent  request  by  a  State 
to  regain  a  delegation  of  authority. 

?  229.  t04    Evidence  ot  Indian  agreement  to 
delegation. 

In  the  case  of  a  State  seeking  a 
delegation  of  authority  for  Indian  lands 
as  well  as  Federal  lands,  the  State 
petition  to  the  Secretary  must  be 
supported  by  an  appropriate  resolution 
or  resolutions  of  tribal  councils  jcining 
the  State  in  petitioning  for  delegation 
and  evidence  of  the  agreement  of 
individual  Indian  allottees  whose  lands 
would  be  involved  in  a  delegation.  Such 
evidence  shall  specifically  speak  to 
having  the  State  assume  delegated 
responsibility  for  specific  functions 
related  to  royalty  management 
activities. 

§  229.105    Recordkeeping  requirements. 

The  State  shall  maintain  all  records, 
working  papers,  reports,  and 
cnrrrspondem  e  of  individual  lessees, 
operators,  and  interest  holders  for 
review  and  inspection  by 
representatives  of  the  Secretary 
including  the  Office  of  the  Inspector 
General.  All  materials  must  be 
maintained  for  a  period  specified  by  the 
Department  and  shall  be  maintained  by 
the  State  in  a  separate  record  or  file 
maintenance  system  in  a  safe  and 
secure  fashion. 


5  229.1M    Stmdvde  lor  carrying  out 
delegatad  authortty. 

The  Department,  after  proper 
rulemaking  procedure,  shall  establish 
uniform  minimum  acceptable  standards 
for  carrying  out  activities  under  the 
provisions  of  this  part.  The  standards 
shall  be  no  more  stringent  than  those 
applicable  to  similar  activities  of  the 
Department.  Standards  shall  be 
promulgated  by  rule  as  soon  as 
practicable  after  the  effective  date  of 
final  issuance  of  these  regulations. 

§229.107    Roporia  froin  Stataa. 

The  State,  acting  under  the  authoritA^ 
of  the  Secretarial  delegation,  shall 
submit  quarterly  reports  which  will 
summarize  activities  carried  out  by  the 
State  during  the  preceding  quarter  of  the 
year  under  the  provisions  of  the 
delegation.  The  report  shall  include: 

(a)  A  statistical  summary  of  the 
activities  carried  out,  eg.,  number  of 
audits  performed,  accounts  reconciled, 
and  other  actions  taken: 

(bj  A  summary  of  costs  incurred 
during  the  previous  quarter  for  which 
the  State  is  seeking  reimbursement;  and 

(c)  A  schedule  of  changes  which  the 
State  proposes  to  make  from  its 
approved  plan. 

§229.108    Examination  of  the  State 
activities  under  delegation. 

(<ij  The  Department  will  earn,'  out  an 
annual  examination  of  the  State's 
delegdted  activities  undertaken  under 
the  delegation  of  authority. 

(b)  The  examination  required  by  this 
section  will  consist  of  a  management 
review  and  a  fiscal  examination  and 
evalua'ion  to  determine — 

(1)  That  activities  being  carried  out  by 
the  State  under  the  delegation  of 
authority'  meet  the  standards 
estabhshed  by  the  Department  and  in 
particular  the  provisions  of  30  U.S.C. 
173'),  and 

(2)  That  costs  incurred  by  the  State 
under  the  delegation  of  authority  are 
eligible  fur  reimbursement  by  the 
Department. 

§  229  1 09    ReimburaenMnt  for  costs 
Incurred  by  a  State  under  ttte  delegation  of 
authority. 

(a)  The  Department  of  the  Interior 
(DOI)  shall  reimburse  the  State  for  100 
percent  of  the  direct  cost  associated 
with  the  activaies  undertaken  under  the 
delegation  of  auihority.  The  State  shall 
maintain  books  and  records  in 
accordance  with  the  standau-ds 
established  by  the  DOI  and  will  provide 
the  DOI,  on  a  quarterly  basis,  a 
summary  of  costs  incurred  for  which  the 
State  is  seeking  reimbursement.  Only 
costs  as  defined  under  the  provisions  of 


30  U.S.C.  1735  are  eligible  for 
reimbursement. 

(b)  The  State  shall  submit  a  voucher 
for  reimbursement  of  costs  incurred 
within  30  days  of  the  end  of  each 
calendar  quarter. 

§229.U0  OaAwlton  of  cMi  I 
accnitng  to  «ha  Slata  or  tribe  I 
delegation  of  authertty. 

Fifty  percent  of  any  civil  penalty 
resulting  from  activities  under  a 
delegation  of  authority  shall  be  shared 
with  the  delegated  State.  However,  the 
amount  of  the  civil  penalty  shared  will 
be  deducted  from  any  Federal  funding 
owed  under  a  delegation  of  authority 
under  the  provisions  of  30  U.S.C.  1735. 
MMS  shall  maintain  records  of  civil 
penalties  collected  and  distributed  to 
the  States  involved  in  30  U.Sil.  1735 
delegations.  Each  quarteriy  payment 
will  be  reduced  by  the  amount  of  the 
civil  penalties  paid  to  the  delegated 
Stale  or  tribe  during  the  prior  quarter. 

§  229.120    Withdrawal  ot  Indian  lands  from 
delegated  autt«orlty. 

If  at  any  time  an  Indian  tribe  or  an 
individual  Indian  allottee  determines 
that  it  wishes  to  withdraw  from  the 
State  delegation  of  authority  in  relation 
to  its  lands,  it  may  do  so  by  sending  a 
petition  of  withdrawal  to  the  State. 
Once  the  petition  has  been  received,  the 
State  shall  within  30  days  cease  all 
activities  being  carried  out  under  the 
delegation  of  authority  on  the  lands 
covered  by  the  petition  for  the  tribe  or 
allottee. 

PART  241— PENALTIES 

14  The  authority  for  Part  241  reads  as 
follows: 

Authority:  The  Act  of  Februfi-j  25,  1820  |30 
use.  181.  et  Beq  ).  aa  amended;  the  Act  of 
May  21,  1930  (30  L'.S.C.  301-306):  the  Mineral 
Leasmg  Act  for  Acquired  Lands  (30  U.S  C. 
351-359),  as  amended  the  Act  o!  March  3, 
1909  125  U.S£.  396i,  as  amended,  -Jr\e 
National  Environmental  Policy  Act  of  1969 
(42  use  4321,  et  seq  )  as  amended,  the  Act 
of  May  n.  1938(25  use  396a-396q),  as 
amended;  the  .Act  of  February  28  1891  |25 
use.  397),  as  amended;  the  Ac!  of  May  29 
1924  (25  use.  398):  the  Act  of  March  3,  1927 
(25  US  C  398a-398e);  the  Act  of  June  3a  1919 
(25  use,  399),  as  amended;  R  S  {  441  (43 
US  e,  14r.7),  see  also  Attorney  General's 
Opinion  of  April  2.  1941  [40  Op  Atty  Cen 
41);  the  Federal  Property  and  Adraiiustrafive 
Services  Act  of  1949  f40  U.S.C.  471  el  »eq.), 
as  amended  the  .National  Environmental 
Policy  Art  of  1969  (42  U.S.e  4321  et  seq  ),  as 
amended,  tJie  Act  of  Decemb.3r  12.  1080  (Pub. 
L.  96-514,  94  Stat,  2964);  the  Combined 
Hydrocarbon  Leasmg  Act  of  1981  (Pub  L.  97- 
78.  95  Stat.  lO-Ql,  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331.  el  seq  ).  as 
amended;  section  2  of  Reorganization  Plan 
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No.  3  of  1950  (64  atat.  1262);  Secretarial  Order 
No.  3071  of  January  19, 1982.  as  amended;  and 
Secretarial  Order  3087,  as  amended. 

15.  30  CFR  Part  241  Subpart  A  is 
amended  by  adding  §  241.20  to  read  as 
follows: 

§  241.20    Civil  penattiM  auttxKized  by 
statutes  ottwr  than  th«  Fsdaral  Oil  and  Gas 
Royalty  Management  Act  of  1982. 

(a)  Whenever  a  lessee,  operator, 
revenue  payor,  or  other  authorized 
person  fails  to  comply  with  any 
regulations,  orders  or  notices,  the 
appropriate  MMS  official  shall  give  the 
lessee,  operator,  revenue  payor,  or  other 
authorized  person  notice  in  writing  to 
remedy  any  violations. 

(b)  Failure  by  the  lessee,  operator, 
revenue  payor,  or  other  authorized 
person,  or  other  party  to  complete  the 
necessary  remedial  action  within  the 
time  and  in  the  manner  prescribed  by 
the  notice  may  subject  the  lease  to 
cancellation  proceedings  pursuant  to  30 
CFR  250.12  for  offshore  leases,  43  CFR 
Subpart  3163  and  3108  for  Federal 
onshore  leases,  or  provisions  of  25  CFR 
Indian  leases. 

(c)  The  lessee,  operator,  revenue 
payor,  or  other  authorized  person,  shall 
be  subject  to  a  penalty  of  not  more  than 
$500  per  day  for  each  day  the  violation 
specified  in  the  notice  continues  beyond 
the  date  specified  in  the  notice,  not  to 
exceed  60  days.  In  addition  to  this 
penalty  or  in  lieu  thereof,  MMS  can  take 
steps  to  cancel  the  lease. 

(d)  No  penalty  under  this  section  shall 
be  assessed  until  the  person  charged 
with  a  violation  has  been  given  the 
opportunity  for  a  hearing. 

Hearings  shall  be  held  by  the 
appropriate  MMS  official  whose 
findings  shall  be  conclusive  unless  an 
appeal  is  taken  pursuant  to  30  CFR  Part 
243. 

16.  30  CFR  Part  241  Subpart  B  is 
amended  by  adding  §§  241.50,  241.51, 
and  241.52  to  read  as  follows: 

Subpart  B— Oil  and  Gas,  General 

Sec 

241.50  Definitions. 

241.51  Civil  penalties  authorized  by  the 
Federal  Oil  and  Cas  Royalty 
Management  Act  of  1982. 

241.52  Criminal  penalties. 

Authority:  The  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 
1701  etseq). 

Subpart  B — Oil  and  Gas,  General 

§  241.50    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  U.S.C.  1702. 


§241.51    Civil  penalties  authorized  by  tt>e 
Federal  Oil  artd  Gas  Royalty  Management 
Act  of  1982. 

(a)(1)  Notice  of  noncompliance.  If  the 
MMS  believes  that  any  person  has 
failed  or  refused  to  comply  with  any 
statute,  regulation,  rule,  order,  lease,  or 
permit  governing  the  determination  and 
collection  of  royalties  on  Federal  or 
Indian  lands  or  on  the  Outer  Continental 
Shelf,  the  MMS  may  issue  a  notice  of 
noncompliance  which  shall  set  forth  the 
nature  of  the  violation  and  the  remedial 
action  required. 

(2)  The  notice  of  noncompliance  shall 
be  served  by  personal  se^^■ice  by  an 
authorized  representative  of  the  MMS  or 
by  registered  mail.  Service  by  registered 
mail  shall  be  deemed  to  occur  when 
received  or  5  days  after  the  date  it  is 
mailed,  whichever  is  earlier. 

(3)  When  a'notice  of  noncompliance  is 
issued  by  the  MMS  under  this  section: 

(i)  Unless  the  violation  is  corrected 
within  20  days  (or  such  longer  time  as 
specified  in  the  notice)  from  the  date 
that  the  notice  is  served,  the  person 
upon  whom  the  notice  is  served  shall  be 
liable  for  a  penalty  of  up  to  $500  per 
violation  for  each  day  such  violation 
continues,  dating  from  the  date  of 
service  of  the  notice; 

(ii)  Unless  the  violation  is  corrected 
within  40  days  (or  such  longer  time  as 
specified  in  the  notice)  from  the  date 
that  the  notice  is  served,  the  person 
upon  whom  the  notice  is  served  shall  be 
liable  for  a  penalty  of  up  to  $5,000  per 
violation  for  each  day  such  violation 
continues; 

(iii)  If  the  person  upon  whom  the 
notice  is  served  does  not  correct  the 
violation  within  20  days  (or  such  longer 
time  as  specified  in  the  notice)  from  the 
date  that  the  notice  is  served,  such 
person  may,  by  that  date,  request  a 
hearing  on  the  record  by  filing  a  written 
request  with  the  Hearings  Division 
(Departmental),  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

(4)  If  the  person  upon  whom  a  notice 
of  noncompliance  has  been  served 
pursuant  to  paragraph  (a)(3)  of  this 
section  corrects  the  violations  within  20 
days  (or  such  longer  time  as  specified  in 
the  notice)  from  the  date  that  the  notice 
is  served,  no  penalties  shall  be  assessed 
by  the  MMS  under  this  section  and  the 
person  shall  not  be  entitled  to  a  hearing 
on  the  record  provided  for  in  paragraph 
(a)(3)(iii)  of  this  section.  The  person  may 
appeal  the  notice  of  noncompliance  or 
other  disputed  MMS  decision  or  order  in 
accordance  with  the  appeals  procedures 
in  30  CFR  Part  243. 

(b)(1)  Notice  of  noncompliance  for 
intentional  violations.  In  addition  to  the 


provisions  of  paragraph  (a)  of  this 
section,  the  MMS  may  issue  a  notice  of 
noncompliance  for  intentional 
violations,  which  shall  set  forth  the 
nature  of  the  violation  and  the  remedial 
action  required,  to  any  person  who — 

(i)  Knowingly  or  willfully  fails  to  make 
any  payment  due  by  the  date  as 
specified  by  statute,  regulation,  order,  or 
terms  of  the  lease; 

(ii)  Knowingly  or  willfully  fails  to 
submit  or  submits  false,  inaccurate,  or 
misleading  data  to  the  MMS  in  support 
of  a  royalty,  rental,  bonus,  or  other 
payment;  or 

(iii)  Knowingly  or  willfully  prepares, 
maintains,  or  submits  false,  inaccurate, 
or  misleading  reports,  notices,  affidavits, 
records,  data,  or  other  written 
information. 

(2)  A  person  served  with  a  notice  of 
noncompliance  for  an  intentional 
violation  under  this  paragraph  shall  be 
liable  for  a  penalty  of  up  to  $10,000  per 
violation  for  each  day  such  violation 
continues. 

(3)  The  notice  of  noncompliance  for 
intentional  violation  shall  be  served  in 
accordance  with  paragraph  (a)(2)  of  this 
section. 

(4)  A  person  who  has  been  served 
with  a  notice  of  noncompliance  for 
intentional  violation  issued  pursuant  to 
this  subsection  shall  have  20  days  from 
the  date  of  service  to  file  a  written 
request  for  a  hearing  on  the  record  with 
the  Hearings  Division  (Departmental), 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

(c)  Penalty  notice.  The  MMS  shall 
issue  a  penalty  notice  to  any  person 
subject  to  penalties  under  this  section. 
The  penalty  notice  shall  set  forth  the 
amount  of  the  penalty  applicable  for 
each  day  that  the  violation  continues. 
The  penalty  amount  shall  be  determined 
by  MMS  taking  into  account  the  severity 
of  the  violation  and  the  person's  history 
of  noncompliance.  The  penalty  for  each 
day  that  a  violation  continues  shall  not 
exceed  the  amounts  specified  in 
paragraphs  (a)  and  (b),  of  this  section  as 
applicable. 

(d)  Penalties  imposed  under  this 
section  shall  be  in  addition  to  interest 
assessed  on  payments  not  received  by 
the  MMS  by  the  due  date  and 
assessments  for  later  or  incorrect 
reporting  pursuant  to  Part  218  of  this 
Chapter. 

(e)  If  the  person  .<;erved  with  a  notice 
of  noncompliance  requests  a  hearing  on 
the  record  pursuant  to  paragraph 
(a)(3)(iii)  or  subparagraph  (b)(4)  of  this 
section,  penalties  shall  accrue  each  day 
until  the  person  corrects  the  violations 
set  forth  in  the  notice  of  noncompliance. 
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The  Director.  MMS,  may  suspend  the 
requirement  to  correct  the  violations 
pending  completion  of  the  hearings 
provided  by  this  section,  but  only  if  the 
Director,  MMS,  suspends  the  obligation 
in  writing,  and  then  only  upon  a 
determination,  at  the  discretion  of  the 
Director,  that  such  suspension  will  not 
be  detrimental  to  the  lessor  and  upon 
submission  and  acceptance  of  a  bond 
deemed  adequate  to  indemnify  the 
lessor  from  loss  or  damage.  The  amount 
of  the  bond  must  be  sufficient  to  cover 
any  disputed  amounts  plus  accrued 
penalties  and  interest.  The  MMS  may 
require,  at  any  time,  adjustment  in  the 
amount  of  the  bond  for  increases  m  the 
amount  of  the  underlying  obligations 
determined  by  MMS  to  be  due,  for 
penalties  or  for  interest. 

(f]  Hearing.  If  a  person  served  with  a 
notice  of  noncompliance  has  requested  a 
hearing  on  the  record  in  accordance 
with  subparagraphs  (a)(3)(iii)  or  (b)(4)  of 
this  section,  the  hearing  shall  be 
conducted  by  an  Administrative  Law 
Judge  (Departmental),  Office  of  Hearings 
and  Appeals.  After  the  hearing,  the 
Administrative  Law  Judge  shall  issue  a 
decision  in  accordance  with  the 
evidence  presented  and  applicable  law. 
Any  party  to  a  case  adversely  affected 
by  a  decision  of  the  Administrative  Law 
Judge  may  appeal  that  decision  to  the 
Interior  Board  of  Land  Appeals  in 
accordance  with  the  procedures  set 
forth  in  43  CFR  Part  4.  A  decision  by  the 
Interior  Board  of  Land  Appeals  shall  be 
a  final  order  which  may  be  appealed  in 
accordance  with  paragraph  (i)  of  this 
section. 

(g)  The  Director  of  the  MMS  shall 
issue  an  order  assessing  the  penally,  in 
accordance  with  the  penalty  notice, 
against  any  person  subject  to  penalties 
under  paragraphs  (a)  or  (b)  of  this 
section  who  does  not  request  a  hearing 
on  the  record  as  provided  in  paragraphs 
(a)(3)(iii)  or  (b)(4)  of  this  section.  The 
penalty  assessment  must  be  paid  within 


30  days  of  its  issuance  and  shall  be  a 
final  order  subject  to  collection  pursuant 
to  the  provisions  of  paragraph  (j)  of  this 
section. 

(h)  On  a  case-by-case  basis  the 
Secretary,  or  his/her  authorized 
representative,  may  compromise  or 
reduce  civil  penalties  under  this  section. 
The  amount  of  any  penalty  under  this 
section,  as  finally  determined,  may  be 
deducted  from  any  sums  owing  by  the 
United  States  to  the  person  charged, 

(i)  Any  person  who  has  requested  a 
hearing  in  accordance  with  paragraph 
(a)  or  (b)  of  this  section  within  the  time 
prescribed  for  such  a  hearing  and  who  is 
aggrieved  by  a  final  order  may  seek 
review  of  such  order  in  the  United 
States  District  Court  for  the  judicial 
district  in  which  the  violation  allegedly 
took  place.  Review  by  the  District  CouVl 
shall  be  only  on  the  administrative 
record  and  not  de  novo.  Such  action 
shall  be  barred  unless  filed  within  90 
days  after  the  final  order. 

(j)  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  under  this 
section  after  the  order  making  the 
assessment  has  become  a  final  order, 
and  if  such  person  has  not  filed  a 
petition  for  judicial  review  in 
accordance  with  paragraph  (i)  of  this 
section,  or,  after  a  court,  in  an  action 
brought  under  this  section,  has  entered  a 
final  judgment  in  favor  of  the  Secretary, 
the  Court  shall  have  jurisdiction  to 
award  the  amount  assessed  plus  interest 
assessed  from  the  date  of  the  expiration 
of  the  90-day  period  referred  to  in 
paragraph  (i)  of  this  section.  The  amount 
of  any  penalty,  as  finally  determined, 
may  be  deducted  from  any  sum  owing 
by  the  United  States  to  the  person 
charged. 

§241.52    Criminal  penatttes. 

Any  person  who  commits  an  act  for 
which  a  civil  penalty  is  provided  at  30 
U.S.C.  1719  shall  be  subject  to  criminal 
penalties  as  provided  at  30  U.S.C.  1720. 


PART  243— APPEALS— ROYALTY 
MANAGEMENT  PROGRAM 

17  30  CFR  Part  243  is  amended  by 
adding  Subpart  A  to  read  as  follows: 
Subpart  A— Oanaral  Provtslona 

Sec 

243 1     Procedure. 

243.2    Effectiveness  of  orders  or  decisions 
pending  appeal. 

Authority:  R.S.  463,  25  U  S  C  2;  R.S  465.  25 
use,  9:  section  32,  41  Stat.  450.  30  U.S.C.  189: 
section  5.  44  Stat.  1058.  .30  U.S.C.  285:  section 
10.  61  Stat.  915.  20  U.S.C.  359:  {  5.  6,  67  Stat, 
464,  465.  43  U.S.C.  1334,  1335:  secUon  24.  84 
Stat  1573.  30  U.S.C  1023.  30  U  S,C  1701  et 
seq. 

§  243.1     Procwtur*. 

Except  as  may  otherwise  be  provided 
in  Part  241  hereof  an  order  or  decision 
issued  under  regulations  administered 
by  the  Royalty  Management  Program 
may  be  appealed  in  accordance  with  the 
provisions  of  Part  290  of  this  Chapter. 

§  243.2    EffacttvartMS  of  ord«ra  or 
decisions  pending  appeals. 

Compliance  with  any  orders  or 
decisions,  issued  by  the  Royalty 
Management  Program  after  August  12. 
1983,  including  payments  of  additional 
royalty,  rents,  bonuses,  penalties  or 
other  assessments,  shall  not  be 
suspended  by  reason  of  an  appeal 
having  been  taken  unless  such 
suspension  is  authorized  in  writing  by 
the  Director,  MMS,  (or  by  the  Deputy" 
Assistant  Secretary  for  Indian  Affairs 
when  Indian  lands  are  involved),  and 
then  only  upon  a  determination,  at  the 
discretion  of  the  Director  or  Deputy 
Associate  Secretary  for  Indian  Affairs. 
that  such  suspension  will  not  be 
detrimental  to  the  lessor  and  upon 
submission  and  acceptance  of  a  bond 
deemed  adequate  to  indemnify  the 
lessor  from  loss  or  damage, 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3160 

I  Circular  No.  2553 1 

Onshore  Oil  and  Gas  Operations; 
Implementation  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  final  rulemaking  revises 
thi'  cxi^'ing  regulations  by  adding  new 
provisions  pertaining  to  operations  on 
onshore  Federal  and  Indian  (except 
Osagel  oil  and  gas  leases  to  implemeni 
those  portions  of  the  Federal  Oil  and 
Gas  Royalty  .ManagKment  Act  of  1982 
which  apply  to  onshore  field  operations. 
This  final  rulemaking  does  not  address 
those  portions  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act 
prrtatnmg  to  onshore  leasing.  Outer 
Continental  Shelf  operations  or  revenue 
ar.countability.  except  to  the  extent  that 
the  onshore  leasmg  revenue 
accountabih'y  provisions  affect  or 
interact  with  ^ieid  operations. 
EFFECTIVE  DATE:  October  22,  1984. 

ADDRESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (630),  Bureau 
of  Land  .Management.  1900  C  Street, 
NVV  .  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  R.  Wyatt  (202)  653-2133 

or 
Robert  C.  Bruce  (202)  343-6735. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rulemakmg  that  would  revise 
the  oil  and  gas  operating  regulations  to 
incorporate  the  operational 
recjuirements  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  was  published 
in  the  Federal  Register  on  Septem.her  16, 
19tt.i  (48  FR  41783),  wiih  a  45-day 
(.orrirr;ent  penod.  During  the  comment 
peiiod.  comments  were  received  from  27 
different  sources;  15  from  oil  and  gas 
companies;  4  from  Indian  tribes;  3  from 
oil  and  gas  industry  associations;  1  from 
an  Indian  tribal  association;  1  from,  a 
wildlife;  association:  1  from  a  State 
gcvernm.ent;  and  2  from  Federal 
agencies,  All  of  the  comments  were 
given  careful  consideration  during  the 
decisionmaking  process  on  the  final 
rulemaking  If  a  change  was  made  in  the 
fina!  rulemiaking  d'.ie  to  conmients.  thai 
change  .3  described  in  this  preamble.  If 
no  change  was  made,  even  though 
requested  by  the  comments,  the  reason 
for  !iot  accepting  the  change  is 
discussed. 


General 

The  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C.  1701 
et  seq.)  focuses  primarily  on  royalty  and 
rental  collectioo.  but  also  includes 
provisions  relating  to  on-the-ground 
operations.  As  a  result  of  Secretarial 
Order  No.  3087  dated  December  3, 1982, 
and  amended  on  February  7, 1983.  the 
Bureau  of  Land  Management  was 
delegated  authority  to  administer 
onshore  mineralls  operations  and  the 
Minerals  Management  Service  was 
delegated  authority  to  administer 
accountability  functions.  Therefore,  the 
Service  has  published  a  companion 
proposed  rulemaking,  which  amends 
Title  30  of  the  Code  of  Federal 
Regulations,  which  addresses  the 
revenue  accountability  functions 
affected  by  the:Federal  Oil  and  Gas 
Rojalty  Munagjjment  Act.  The  Bureau, 
in  addition  to  tfcis  rulemaking,  published 
on  February  3, 1984,  a  proposed 
rulemaking  (48  FR  4217)  which 
addresses  the  Itase  reinstatement 
provisions  of  title  IV  of  the  Act.  The 
changes  made  by  this  rulemaking,  while 
substantial,  relate  to  only  a  portion  of 
the  Act  and  are  limited  in  scope  to  the 
sections  of  the  Act  that  affect  operation 
regulations. 

Several  comments  suggested  that  the 
45-day  comment  period  was  not 
sufficient  to  permit  in-depth  analysis  of 
the  substantial  revisions  made  by  the 
proposed  rulemaking  in  the  existing  oil 
and  gas  operation  regulations  and 
requested  an  extension  ot  the  comment 
period.  The  requests  for  an  extension  of 
the  comment  period  were  considered, 
with  attention  being  given  to  the 
complexity  of  the  changes  made  by  the 
proposed  rulemaking.  A  decision  was 
made  not  to  grant  the  extension, 
because  it  is  important  that  the  Federal 
Oil  and  Gas  Royalty  Management  Act 
regulations  of  the  Bureau  and  Service  be 
issued  at  approximately  the  same  time, 
and  be  made  effective  as  soon  as 
possible.  Further,  the  comments 
received  indicate  that  the  public  did,  in 
fact,  have  enough  time  to  do  a  careful 
and  thorough  analysis  of  the  rulemaking. 
These  efforts  are  appreciated. 

One  comment  raised  several  policy 
questions,  i.e.,  the  recourse  available  to 
an  Indian  Tribe  if  the  Bureau  of  Land 
Management  does  not  conduct 
inspections  that  are  satisfactory  to  the 
Tribe,  the  presumed  denial  of 
proprietary  data  to  a  Tribe  under  the 
proposed  revision  of  the  confidentiality 
section,  the  level  of  communication 
between  the  Minerals  Management 
Service  and  the  Bureau  and  the 
distribution  of  civil  penalty  funds.  The 
comment  suggested  that  the  final 


rulemaking  contain  provisions  covering 
each  of  these  elements.  With  the 
exeption  of  the  provision  for 
safeguarding  proprietary  informa'ion. 
which  is  discussed  more  fully  in 
response  to  those  comments  specifn  ally 
directed  to  §  3162.8,  these  questions  are 
policy  issues  that  are  more  properly 
considered  in  other  areas  rather  than  as 
part  of  this  final  rulemaking.  This  final 
rulemaking  prescribes  standards  for 
lessees  and  operators  to  follow  in 
conducting  operations  on  Federal  and 
Indian  oil  and  gas  leases  and  the 
Bureau's  responsibility  for  inspecting 
those  operations.  Other  questions 
should  more  properly  be  addressed  in 
other  ways.  The  rulemaking  should  not 
contain  additional,  inappropriate  issues. 

Several  comments  suggested  that  the 
proposed  rulemaking,  particularly  with 
regard  to  the  administrative  penalties, 
exceeds  the  intent  of  Ctrngre'^s  and  the 
specific  provisions  of  the  Federal  Oil 
and  Gas  Royalty  management  Act. 
These  comments  suggested  that  the 
inclusion  of  items  in  a  listing  of  common 
violations  does  not  in  and  of  itself 
constitute  a  sufficient  reason  for  those 
listed  items  to  be  considered  violations. 
In  preparing  the  proposed  rulemaking 
and  this  final  rulemaking,  the 
Department  of  the  Interior  made  every 
effort  to  have  the  rulemaking  language 
track  the  language  of  the  Act.  As  part  of 
the  preparation  effort,  consideration 
was  given  to  the  legislative  history  of 
the  Act  in  those  instances  where  the 
provisions  of  the  Act  were  not  clear.  It  is 
agreed  that  the  listing  of  certain  actions 
in  a  list  of  violations  does  not,  in  and  of 
itself,  constitute  sufficient  reason  for 
that  action  to  be  considered  a  violation. 
However,  each  of  the  violations 
included  in  the  list  of  violations 
currently  in  use  is  derived  from  other 
regulations,  orders  or  lease  terms. 
Generally,  any  citation  for  a  violation 
issued  to  a  lessee  will  include  a 
reference  to  the  specific  provisions 
violated.  The  administrative  penalties 
are  modified  by  the  final  rulemaking  and 
those  modifications  are  discussed  in 
detail  later  in  this  preamble. 

One  comment  suggested  that  the 
penalty  level  in  the  final  rulemaking  be 
related  to  the  lease  production  level  to 
preclude  penalties  being  assessed  on  a 
marginally  economic  lease,  thus  causing 
premature  abandonment.  The  suggestion 
has  not  been  adopted  in  the  final 
rulemaking  because  it  is  not  proper  to 
have  a  dual  standard  of  compliance 
based  on  lease  economics.  However  m 
response  to  this  comment  and  others 
relating  to  the  excessive  nature  of  the 
penalty  provisions  in  the  proposed 
rulemaking,  the  final  rulemaking 


Federal  Register  /  Vol.  49.  No.  165  /  Friday,  September  21,  1984  /  Rules  and  Regulations 


37357 


includes  a  cap  on  the  maximum  amount 
of  each  level  of  civil  penalty.  This 
change  will  prevent  a  penalty  from 
becoming  overly  disproportionate  to  the 
original  violation  w^hile  remaining  an 
effective  deterrent  to  continued 
noncompliance.  The  final  rulemaking 
includes  a  cap  on  most  penalties  of  60 
days  from  the  date  of  notice  or  report 
and  on  other  penalties  of  20  days  from 
such  date.  If  corrective  action  has  not 
occurred  when  any  of  the  maximums  are 
reached,  lease  cancellation  action  shall 
be  initiated.  When  a  transporter's 
penalty  reaches  the  maximum,  action 
shall  be  taken  to  terminate  its  right  to 
remove  nrd  transport  productions  from 
Federal  and  Indian  leases  within  a 
specified  area  for  a  specified  period  of 
time. 

Another  comment  discussed  the 
mechanics  of  filing  an  application  for  a 
permit  to  drill  and  the  amount  of 
paperwork  involved  with  that 
application.  The  provisions  of  the 
existing  regulations  relating  to  obtaining 
a  permit  to  drill  were  not  included  in  the 
proposed  rulemaking.  This  being  the 
fact,  it  Would  be  inappropriate  to 
consider  any  change  in  those  provisions 
as  part  of  this  final  rulemaking. 
However,  most  of  the  issues  discussed 
in  the  comment  are  addressed  in  the 
publication  of  Operating  Order  No.  1  in 
the  Federal  Register  of  October  21, 1983 
(48  FR  1983)  corrected  December  20, 
1983  (48  FR  56226).  Thus  the  issues 
should  have  been  discussed  in 
connection  with  that  docuihent. 

One  comment  advised  that  a  number 
of  elements  were  missing  from  the 
existing  regulations  in  43  CFR  Part  3160 
and  were  not  included  in  the  proposed 
rulemaking.  The  comment  recommended 
that  these  missing  elements  be  added  to 
this  final  rulemaking,  i.e.:  requiring  the 
filing  of  run  tickets,  meter  proving  data, 
royalty  rate  changes  and  documentation 
of  theft,  venting  and  flaring  gas;  setting 
forth  of  the  responsibility  of  sub-lessees; 
monthly  reconciliation  of  accounts; 
annual  audits;  role  of  Indian  tribes  in 
joint  audits;  reference  to  the  Production 
Accounting  and  Audit  System  and  the 
Automated  Financial  System; 
acknowledging  the  power  of  the  tribal/ 
State  government  as  lessors  in 
inspections  and  investigations;  and 
collecting  of  interest  and  penalties  on 
underpaid  royalties.  Most  of  the 
foregoing  points  are  within  the 
jurisdiction  of  the  Minerals  Management 
Service  and  are  covered  in  the 
companion  rulemaking  being  issued  by 
the  Service.  Responsibilities  of 
assignees  (sub-lessees)  and  adjustments 
of  royalty  rates  on  Indian  lands  fall 
under  the  jurisdiction  of  the  Bureau  of 


Indian  Affairs  and  are  currently 
included  in  25  CFR  Parts  211,  212,  213 
and  217.  The  authority  of  State 
government  lessors  to  inspect  and 
regulate  operations  of  their  lands  is  not 
properly  part  of  this  rulemaking  because 
the  Bureau  of  Land  Management's 
authority  is  limited  to  Federal  and 
Indian  lands,  except  as  authorized  by  a 
unit  or  communitization  agreement. 
Indian  tribes  are  free  to  conduct 
whatever  investigations  and  inspections 
they  deem  necessary  on  their  lands  and 
in  accordance  with  their  own  separate 
authority.  However,  title  II  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  and  the  regulations  in 
43  CFR  Part  3160  only  apply  to 
cooperative  agreements  with  Indian     . 
tribes  to  perform  those  inspections  and 
mvestigations  for  which  the  Bureau  of 
Land  Management  is  responsible. 

The  following  discussion  relates  to 
comments  that  were  directed  to  specific 
sections  of  the  proposed  rulemaking. 

Commenta 

Section  3160.0-5    Definitions. 

One  comment  suggested  that 
authorized  representatives  be  provided 
with  identification  which  includes 
indicia  of  their  authority  and,  further, 
that  they  be  obligated  to  protect  any 
proprietary  data  obtained  during  an 
inspection  or  investigation  under  the 
same  responsibility  as  the  Secretary  of 
the  Interior.  The  term  "authorized 
officer"  refers  to  a  Bureau  of  Land 
Management  employee  who  has  been 
delegated  authority  to  perform  the 
duties  set  out  in  the  regulations.  The 
term  "authorized  representative"  was 
added  as  a  definition  by  the  proposed 
rulemaking  to  refer  to  someone  other 
than  a  Bureau  employee  who  is 
authorized  by  the  Bureau  to  conduct 
certain  facets  of  the  Bureau's  duties. 
Any  such  authorized  representative  will 
be  provided  an  official  identification 
card  which  will  show  the  extent  of  his/ 
her  authority.  Provisions  for  the 
protection  of  proprietary  data  will  be 
included  in  all  cooperative  agreements, 
delegations  to  States  and  contracts  in 
accordance  with  specific  provisions  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act.  No  change  has  been 
made  in  this  term  in  the  final 
rulemaking. 

One  comment  advised  that  the 
definition  of  the  term  "lease",  when 
taken  in  context  with  the  definition  of 
the  terms  'lease  site"  and  "lessee",  is 
broad  enough  to  include  private  and 
State  lands  included  in  Federal  units 
and  suggested  that  all  the  definitions  be 
strictly  limited  so  that  they  apply  only  to 
Federal  and  Indian  leases.  The  final 


rulemaking  does  not  adopt  the 
suggestion  made  by  the  comment  and 
the  definitions  are  unchanged.  The 
principle  of  unitization,  or  other  pooling, 
is  that  operations  on  any  committed 
lease  are  deemed  to  be  on  or  for  the 
benefit  of  any  other  committed  lease. 
Since  all  committed  leases  within  a 
communitized  area  or  unit  participating 
area  share  in  the  total  production  from 
the  communitized  tract  or  participating 
area  regardless  of  the  ownership  of  the 
mineral  estate  where  the  wells  are 
located,  the  Bureau  of  Land 
Management  must  have  some  limited 
authority  to  obtain  needed  data  and  to 
inspect  non-Federal  and  non-Indian 
sites  to  assure  that  the  Federal  and 
Indian  interests  are  protected.  This 
hmited  authority  is  spelled  out  in  the 
formal  agreement,  i.e.,  unit, 
communitization  or  gas  storage.  If  the 
agreement  fails  to  provide  such  limited 
authority  to  the  Bureau  or  if  the  United 
States  merely  accepts  the  agreement 
rather  than  formally  approving  it, 
usually  in  the  case  of  nominal  Federal  or 
Indian  interest  ownership  therein,  these 
regulations  do  not  apply  to  operations 
on  private  or  State  lands. 

Two  comments  advised  that  the 
definition  of  the  term  "lessee"  is 
troublesome.  One  comment  suggested 
that  designated  operators  be  included  in 
the  definition  of  lessees.  The  other 
comment  suggested  that  the  definition 
does  not  precisely  track  the  definition  in 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  but  stated  that  the 
major  concern  with  the  definition  is  that 
notices  of  penalty  should  also  be  sent  to 
the  actual  lessee  if  the  operator  is 
someone  other  than  the  lessee.  This 
term  is  difficult  to  define,  especially  in 
light  of  the  varying  interpretations  of  the 
terms  "lessee"  and  "operator"  in 
common  usage  in  various  segments  of 
government  and  industry.  While  the 
final  rulemaking  does  not  make  and 
change  in  the  definition  of  the  term, 
there  is  no  intent  either  to  broaden  or  to 
restrict  the  legal  definition  of  the  terms 
"lessee"  or  "operator",  or  to  define  the 
ultimate  responsibilities  of  the  entities 
involved  in  lease  ownership.  It  is 
important  to  keep  in  mind  that  the 
regulations  in  part  3160  apply  \p 
operations  on  or  for  the  benefit  of 
Federal  and  Indian  oil  and  gas  leases 
and  are  focused  on  setting  standards  for 
those  actually  conducting  those 
operations.  Therefore,  as  a  convenience, 
the  term  "lessee"  is  used  in  these 
regulations  to  include  both  lessees  and 
operators.  In  actual  practice,  the  Bureau 
of  Land  Management  initially  will  look 
to  the  person  actually  conducting  the 
operations  on  the  lease  to  correct  any 
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violations  found  or  to  pay  any  [>en<iities 
imposed.  If  someone  other  than  the 
lessee  is  the  operator  of  the  lease, 
copies  of  the  notice  of  penalty  issued  to 
the  operator  will  be  mailed  to  the  lessee. 

Section  31P1.3    Inspection. 

One  comment  suggested  that  the  final 
rulemaking  amend  this  section  by 
■n?e'-;ing  the  phrase  "or  capable  of 
producing"  between  the  word 
"producing"  and  the  words  "or  is 
expected  to  produce"  in  the  first 
sentence  to  clarify  that  high  capacity 
shut-in  leases  will  receive  at  least  an 
annual  inspection  also.  This 
recommended  change,  while  having 
somt-  merit,  was  not  adopted  by  the 
final  rulemaking  because  the  language 
of  the  proposed  rulemaking  was  taken 
directly  from  the  Federal  Oil  and  Gas 
Royalty  Management  Act. 

Several  comments  on  this  section 
suggested  that  the  priorities  of 
inspections  on  leases  be  determined 
only  after  individual  needs  were 
considered.  One  suggestion  was  that 
State  and  Indian  tribe  requests  for 
specific  inspections  receive  the  highest 
priority.  Another  comment  suggested 
that  all  producing  Indian  leases  should 
be  inspected  a  number  of  times  each 
year  even  though  it  was  acknowledged 
that  the  Bureau  of  Land  Management 
does  not  have  a  sufficient  number  of 
inspectors  to  inspect  all  leases,  both 
Federal  and  Indian,  several  times  each 
year.  One  comment  advised  that  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  requires  the  Director, 
Bureau  of  Land  Management,  to  develop 
guidelines  setting  forth  the  coverage  and 
frequency  of  inspections,  but  that  this 
aspect  was  not  addressed  in  the 
proposed  rulemaking.  The  comment 
requested  that  the  guidelines  be 
developed  and  published  in  the  Federal 
Register  for  public  comment.  In  addition 
lo  other  comments  on  the  term 
inspections",  several  of  the  comments 
requested  that  the  term  "significant 
quantities",  used  in  the  term 
"inspections",  be  added  to  the 
definitions  in  the  final  rulemaking  and 
used  as  the  basis  for  at  least  annual 
inspections.  The  general  theme  of  all  of 
these  comments  is  that  inspection 
frequency  and  coverage  be  spelled  out 
in  the  finarrulemaking.  These 
suggestions  have  not  been  adopted  by 
the  final  rulemaking.  The  regulations  in 
part  3160  only  establish  minimu.Ti 
standards  as  lo  what  is  to  be 
accomplished.  How  the  standard  is  to  be 
met  IS  more  properly  included  in 
manual,  instruction  memoranda  or  other 
internal  guidelines.  The  Bureau  has  a 
manual  chapter  in  effect  which 
establishes  guidelines  concerning  what 


IS  to  be  inspected  on  producing  leases 
In  addition,  each  Bureau  District  office 
prepares  an  annual  inspection  plan 
based  on  the  Bureau's  Inspection  and 
Enforcement  Strategy,  which  sets  forth 
the  frequency  of  inspection  for  leases  in 
that  District.  The  inspection  frequency  is 
based  on  several  criteria,  such  as:  (1) 
Significant  production;  (2)  history  on 
non-compliance;  (3)  amount  of  available 
work  force  and  funding;  and  (4)  a  set- 
aside  of  time  and  resources  to 
accommodate  requests  for  specific 
inspections  received  from  the  Minerals 
Management  Service,  the  States  and 
Indian  tribes.  Tlie  Bureau  believes  that 
this  system  is  stpenor  to  formalizing  the 
procedures  in  regulations  and  that  it 
satisfies  the  requirements  of  the  Federal 
Oil  and  Gas  Royalty  Management  Act. 

One  comment  suggested  that  standard 
terms  and  funding  provisions  pertaining 
to  cooperative  agreements  and 
delegations  for  inspection  authority  be 
added  by  the  final  rulemaking.  This 
suggestion  was  not  adopted  by  the  final 
rulemaking.  There  are  oil  and  gas 
operations  on  Federal  lands  in  22 
different  States.  In  order  to 
accommodate  the  differing  requirements 
of  the  many  involved  States,  the 
regulations  are  kept  as  simple  as 
possible,  i.e..  merely  providing  the 
authority  to  enter  into  such 
arrangements  in  accordance  with  the 
Federal  Oil  and  Gas  Royally 
Management  Att,  leaving  funding, 
delegation  terras  and  cooperative 
agreement  terms  open,  constrained  only 
by  the  specific  provisions  of  the  Act 
applicable  thereto. 

Several  comments  expressed  concern 
that  inspector  qualifications  were  not 
part  of  the  proposed  rulemaking,  nor 
were  they  included  in  the  existing 
regulations  in  Pa.-t  3160.  These 
comments  recommended  various 
experience  levels,  industry  training 
courses  that  should  be  taken  and 
demonstration  of  judgmental  capacity 
that  should  be  included  in  the  final 
rulemaking  as  qualification  standards 
for  inspectors.  These  recommendations 
have  not  been  adopted  by  the  final 
rulemaking.  The  Bureau  of  Land 
Management  acknowledges  that  an 
individual  does  not  naturally  possess 
the  knowledge  needed  to  be  an  effective 
inspector  in  this  program.  However,  the 
majority  of  the  inspectors  now  in  the 
Bureau's  District  offices  were  employed 
by  the  Geological  Survey  and  the 
Minerals  Management  Service.  Further, 
the  Bureau  has  continued  Survey/ 
Service  training  programs  and  is  in  the 
process  of  developing  more  intensive 
training  courses,  some  of  which  use 
industry  experts  as  instructors.  This 


training  will  be  available  to  any  State  or 
Indian  inspectors  as  the  need  arises  as  a 
result  of  cooperative  agreements  or 
delegations  of  authority  being 
completed.  Position  qualification 
standards  for  employment  as  an 
inspector  are  on  record  as  are  the 
standards  for  promotion  of  inspectors. 
These  documents  and  procedures  are 
much  too  detailed  and  involved  to  be 
included  in  these  operating  regulations 
whose  main  focus  is  on  standards  to  be 
applied  to  oilfield  operations.  Further, 
personnel  standards  and  hiring 
procedures,  which  are  subject  to 
constant  change,  do  not  properly  belong 
in  regulations. 

Several  comments  suggested  that  the 
term  "cooperative  agreement  site"  in  the 
first  sentence  of  §  3161.3(a)  of  the 
proposed  rulemaking  is  misleading  and 
confusing  due  to  the  use  of  the  term 
cooperative  agreements  in  the  context  of 
inspection  functions.  This  suggestion 
has  been  adopted  and  the  final 
rulemaking  deletes  this  phrase.  In 
addition,  the  section  has  been  clarified 
by  adding  at  the  end  of  paragraph  (a) 
language  which  describes  the  sites  to  be 
inspected. 

One  comment  suggested  deleting  the 
figure  "1"  from  the  phrase  "significant 
quantities  of  oil  or  gas  in  any  1  year"  as 
it  appears  in  paragraph  (a).  The  final 
rulemaking  adopts  this  suggestion  and 
deletes  the  figure  "1". 

One  comment  questioned  whether  the 
Bureau  of  Indian  Affairs  is  involved  in 
this  section  and  in  other  sections  of  this 
proposed  rulemaking.  They  suggested 
this  be  clarified  by  including  the  Bureau 
of  Indian  Affairs  authorities  in  this  area. 
The  final  rulemaking  has  not  adopted 
this  suggestion  because  Secretarial 
Order  No.  3087.  as  amended  (48  FR 
89ft3).  delegates  the  responsibility  for 
activities  covered  by  part  3160  to  the 
Bureau  of  Land  Management  for  both 
Federal  and  Indian  leases.  In  addition. 
§  3160.0-3  contains  reference  to  the 
statutory  authority  for  operations  on 
both  tribal  and  allotted  lands. 

Section  3162.1     General  requirements. 

Several  comments  advised  that  the 
requirement  to  permit  inspections  of 
lease  sites  and  records  normally  kept  on 
those  sites  is  an  onerous  burden  unless 
limited  to  normal  business  hours  since  it 
would  require  operators  to  maintain 
supervisory  personnel  at  the  lease  sites 
24  hours  a  day.  While  agreeing  with  the 
principle  raised  by  the  comments,  the 
final  rulemaking  does  not  limit  the 
inspection  period  for  all  inspections  to 
"normal"  business  hours.  To  do  so 
would  preclude  inspections  at  other 
times  and  also  would  require  prescribing 
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what  IS  meant  by  the  term  "normul 
business  hours."  However,  routine 
inspections  of  records  will  generally  be 
conducted  during  normal  business 
hours.  Therefore,  a  sentence  has  been 
added  to  the  final  rulemaking  that 
provides  that  "(I)nspections  involving 
record  examination  shall  normally  be 
conducted  during  those  hours  when 
responsible  persons  are  expected  to  be 
present  at  the  facility  being  inspected." 
Drilling  and  completion  operations 
usually  operate  24  hours  a  day  until 
finished.  Truck  and  pipeline  transporters 
may  operate  24  hours  a  day.  In  addition, 
emergency  or  other  investigation 
processes  may  require  an  inspectors 
presence  at  a  lease  site  outside  of 
normal  business  hours. 

Several  comments  suggested  that 
immediate  access  to  leases  and  records 
is  inconvenient,  unsafe  for  the  inspector, 
causes  problems  with  landowners  when 
other  than  Federal  or  Indian  surface  is 
involved  and  creates  litigious  situations 
concerning  damage  to  company  property 
or  injury  to  the  inspectors,  particularly 
considering  that  non-Bureau  of  Land 
Management  employees  may  be  making 
inspections.  The  comments 
recommended  tliat  at  least  a  24-hour 
notice  be  given  prior  to  an  inspection 
The  final  rulemaking  does  not  accept 
these  recommendations  and  the 
provisions  for  immediate  access  to  the 
lease  sites  and  records  for  inspection 
purposes  remain  part  of  tiie  final 
rulemaking.  The  language  of  the  final 
rulemaking  follows  the  language  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act.  While  the 
recommended  24-hour  notification  might 
be  in  order  for  routine,  detailed 
producing  lease  inspections,  it  is  simply 
not  practical  to  require  such  notice  as  a 
condition  precedent  to  all  inspections 
considering  the  various  types  of 
inspections  conducted  i.e.,  non-detailed 
fly-over  or  drive-through,  rehabilitation 
of  abandoned  sites,  drilling  and 
workover,  meter  proving,  oil  and  water 
spills,  accident  investigations, 
transporter  documentation  and 
abandonment  operations.  It  is  beyond 
the  scope  of  the  regulations  in  part  3160 
to  discuss  tort  liabilities  incident  to 
inspection  procedures  or  to  attempt  to 
resolve  difficulties  with  surface 
landowners  and.  further,  it  is 
questionable  whether  a  day's  prior 
notice  would  actually  resolve  either  of 
the  perceived  problems. 

One  comment  advised  that  a  penalty 
of  $10,000  per  day  for  violation  of 
§  3162.1(b)  seems  excessive.  No  change 
has  been  made  in  the  final  rulemaking 
as  a  result  of  this  comment  since  the 
Federal  Oil  and  Gas  Royalty 


Management  Act  prescribes  a  penalty  of 
up  to  $10,000  per  day  for  such  violations 
However,  neither  the  Act  nor  the 
regulations  require  the  maximum 
penalty  to  be  assessed  in  each  case 

One  comment  argues  that  §  3162.1(b) 
expands  the  Bureau  of  Land 
Management's  right  to  inspect  lease 
sites  to  include  "records  normally  kept 
on  the  lease"  by  citing  section  103(a)  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  which  provides  the 
Secretary  of  the  Interior  must  formally 
request  record  examination  in 
conjunction  with  an  audit  or 
investigation  and  recommends  the 
deletion  of  the  language  by  the  final 
rulemaking.  The  final  rulemaking  does 
not  adopt  the  recommendation.  The 
Department  of  the  Interior  interprets  the 
first  sentence  of  section  103(a)  of  the  Act 
as  requiring  the  establishment  and 
maintenance  of  reasonable  records  by 
regulation  and  the  second  sentence  of 
that  section  permits  examination  of 
those  records  immediately  upon  request 
of  a  duly  authorized  inspector. 

Section  3162.4-1     Well  records  and 
reports. 

One  comment  recommended  that  the 
copies  of  logs  required  by  §  3162.4-l(a) 
be  subject  to  restrictions  pertaining  to 
protection  of  proprietary  data.  No 
change  is  needed  in  this  section  to 
protect  these  data  because  they  are 
already  protected  by  §  3162.8. 

Several  comments  suggested 
alternatives  to  reporting  by  the  5th 
business  day  new  or  resumed 
production  other  than  that  required  by 
§  3162.4-l(b).  The  Federal  Oil  and  Gas 
Royalty  Management  Act  is  explicit  in 
this  regard  and  the  only  question  open 
to  discussion  is  how  this  reporting  is  to 
be  accomplished.  The  recommendations 
made  in  the  comments  are  addressed  as 
follows:  the  requirement  for  reporting  by 
the  fifth  day  applies  to  wells  located  on" 
private  and  State  lands  which  are 
subject  to  federally  approved  unit  or 
communitization  agreements  under 
which  Federal  or  Indian  leases  share  in 
production.  This  subject  is  part  of  a 
previous  discussion  pertaining  to 
operations  in  areas  subject  to  such 
agreeements.  The  rulemaking  does  not 
limit  the  reporting  requirement  only  to 
Federal  and  Indian  lease  wells  as 
requested  in  the  comment  because 
section  102(b)(3)  of  the  Act  clearly  states 
begins  production  on  a  lease  site 
or  allocated  to  a  lease  site  '   '   *  .  The 
Well  Completion  Report  and  Log  Form 
does  not  provide  the  needed 
information,  as  it  reports  only  that  the 
well  has  been  completed  or  rccompleted 
for  production  and  not  necessarily  that 
it  has  commenced  production.  A  letter 


postmarked  not  later  than  the  5th 
business  day  after  production  begins 
will  not  satisfy  the  reporting 
requirement,  as  the  receipt  of  the  data 
by  the  Bureau  of  Land  Management 
would  necessarily  occur  sometime  after 
said  5th  business  day.  The  30-day 
reporting  requirement  for  monthly 
reports  which  appeared  in  the  former  30 
CFR  Part  221.  which  now  appears'^at  43 
CFR  3162.4-3.  does  not  satisfy  the 
specific  reporting  requirements  of 
section  102(b)13)  of  the  Act.  The  Act 
specifies  that  the  requirement  for 
reporting  by  the  fifth  day  is 
supplemental  to  and  not  in  lieu  of  the 
monthly  reporting  requirement.  The 
reporting  requirement  for  wells  idle 
more  than  90  days  is  specific  in  the  Act 
with  regard  to  both  new  and 
recompleted  wells.  The  level  of  violation 
for  knowingly  or  willfully  failing  to 
report  new  or  resumed  production  is 
specific  in  section  109(c)(3)  of  the  Act 
and.  therefore,  seems  to  have  been 
considered  very  important  by  the 
Congress.  Thus,  the  Bureau  is  reluctant 
to  classify  an  unintentional  violation  in 
this  regard  as  minor.  The  need  for 
definition  of  the  term    begins 
production"  was  consistent  m  most  of 
the  comments.  The  comments  suggested 
the  insertion  of  words  such  as 
"commercial,"  or  "into  facilities  for 
which  sales  can  be  conducted, "  or  "into 
permanent  facilities ".  These  would  not 
adequately  describe  what  "begins 
production"  means.  The  final 
rulemaking  does  insert  the  phrase  "on 
which  royalty  is  due"  between  the 
words  "production"  and    anywhere  on  a 
lease  site"  to  more  properly  describe 
which  production  must  be  reported  by 
the  5th  business  day  after  "production 
begins  or  is  resumed." 

Consistent  comments  concerning  the 
language  of  S  3162.4-l(d)  of  the 
proposed  rulemaking  were  to  the  effect 
the  Bureau  of  Land  Management  action 
is  an  unjustified,  unreasonable  and 
unauthorized  extension  of  the  records 
retention  provision  of  section  103(b)  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act.  The  records  retention 
provisions  appear  in  two  sections  of  the 
regulations,  §  3162.4-1  for  well  records 
and  reports  and  §  3162.7-1  for 
disposition  of  production.  Experience 
has  shown  that  most  lessees  routinely 
maintain  records  covering  the  complete 
historj'  of  any  well  drilled  and  the 
production  equipment  used  on  the  lease 
for  so  long  as  the  lessee  owns  the  lease 
and/or  it  is  producing.  This  would 
usually  be  for  the  life  of  the  lease  since 
information,  including  data  on  dryholes 
or  failures,  is  essential  to  continued 
ownership  and  operation  of  the  lease. 
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These  are  the  data  that  it  was 
anticipated  lessees  would  keep  when 
the  records  retention  provision  was 
added  to  5  3162.4-1  and  the  requirement 
for  their  retention  is  authorized  by  other 
sources  in  addition  to  the  Act.  In 
reviewing  §  3162.4-l(a),  it  is  noted  that 
"disposition  of  leasehold  products"  was 
included  in  duplication  of  §  3162.7-1  so 
the  final  rulemaking  removes  those 
words  from  §  3162.4-l(a).  However,  in 
response  to  the  comments  advising  that 
the  provisions  for  retention  of  reports 
were  inconsistent,  the  final  rulemaking 
does  modify  §  3162.4-l(d)  to  only 
require  retention  for  6  years  from  the 
date  the  records  are  generated. 
Whilp  it  is  believed  that  good 
business  practice  in  the  operation  of 
Federal  and  Indian  leases  will  dictate 
retention  of  such  well  records  for  a 
longer  period,  this  will  no  longer  be  a 
requirement  of  the  regulations. 

Section  3162.7-1    Disposition  of 
production. 

Two  comments  requested  that  the 
definition  of  the  term  "appropriate  law 
enforcement  officer"  as  used  in  §  3162.7- 
1(c)  be  expanded  in  the  final  rulemaking 
to  include  tribal  law  enforcement 
officers  when  the  operation  is  on  Indian 
lands.  The  final  rulemaking  does  not 
make  the  requested  change.  It  is  beyond 
the  purview  of  these  oil  and  gas 
operating  regulations  to  attempt  to 
expand,  limit  or  othe.nvise  delineate  the 
jurisdictional  authority  of  any  law 
enforcement  officer.  The  term 
"appropriate  law  enforcement  officer," 
as  used  in  this  section,  would  include 
tribal  law  enforcement  officers  on 
Indian  lands.  However,  the  language  is 
permissive,  i.e.,  those  officers  may  use 
the  regulation  as  authority,  in  addition 
to  other  authority,  but  they  are  not 
obligated  to  do  so.  In  addition,  the 
language  of  the  rulemaking  is  taken 
directly  from  the  Act. 

One  comment  advised  that 
application  of  §  3162.7-1  (d)  must  be 
limited  to  those  leases  issued  after  the 
effective  date  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act.  The  final 
rulemaking  did  not  adopt  this 
recommended  change  because  section 
305  of  the  Act  clearly  provides  that  the 
provisions  of  the  Act  apply  to  leases 
issued  before,  on  or  after  the  date  of  its 
enactment  unless  it  would  result  in  an 
alteration  of  express  and  specific 
provisions  of  a  lease  issued  prior  to  the 
effective  date  of  the  Act. 

Several  comments  advised  that  the 
term  "intended  first  destinafion"  of  oil 
or  gas,  particularly  when  transported  by 
pipeline,  is  very  difficult  to  comply  with. 
The  point  raised  in  the  comment  is  well 
taken.  The  phrase  is  derived  from 


sections  102  (c)(1)  and  (c)(2)  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act,  but  when  taken  in 
context  with  section  103(a),  it  is 
apparent  that  the  provision  is  directed 
toward  data  concerning  the  first 
purchaser  rather  than  the  actual 
geographic  destination.  Therefore,  the 
phrase  "intended  first  destination"  in 
the  proposed  rulemaking  has  been 
replaced  in  the  final  rulemaking  by  the 
phrase  "intended  first  purchaser." 

One  comment  requested  that  the  term 
"person  engaged  in  transportation  of  oil 
or  gas"  be  clarified  to  indicate  whether 
the  transporter  or  the  consignor  is  the 
party  referred  to  in  the  definition.  The 
final  rulemaking  does  not  further  define 
this  term.  In  many  cases,  the  consignee, 
the  transporter  and  the  consignor  are 
one  and  the  same  corporate  entity.  In 
other  cases,  they  are  closely  related 
even  though  separate  corporate  entities. 
In  still  other  cases,  there  are  genuine 
arms-length  relationships  between  some 
or  all  of  the  parties.  Finally,  in  the  case 
of  contract  truckers,  there  is  no 
relationship  to  either  the  consignee  or 
consignor,  e.xcept  for  the  contractual 
obligation.  Therefore,  both  the  Federal 
Oil  and  Gas  Royalty  Management  Act 
and  this  rulemaking  are  aimed  at 
whatever  entity  is  actually  engaged  in 
moving  the  oil  or  gas,  regardless  of 
whether  his/her  status  is  that  of  a 
producer,  purchaser  or  merely 
transporter,  or  any  combination  thereof. 

One  comment  suggested  dividing 
paragraph  (c)  into  more  readily 
identifiable  and  competent  segments. 
The  final  rulemaking  has  adopted  this 
suggestion,  with  the  paragraph  being 
divided  according  to  requirements  of  the 
Federal  Register 

Section  3162.8    Confidentiality. 

Several  comments  requested  inclusion 
of  the  word  'audit"  with  the  word 
"investigation"  and  discussed  the 
semantics  of  the  two  words  to  show 
either  that  they  are  related  in  meaning 
or,  alternately,  that  they  are  unrelated  in 
meaning.  Comments  pointed  out  that 
section  202  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  uses  the 
words  "inspection,"  "auditing," 
"investigation"  or  "enforcement" 
together.  The  final  rulemaking  has  not 
adopted  this  suggestion.  This  final 
rulemaking  appiies  only  to  matters 
within  the  jurisdiction  of  the  Bureau  of 
Land  Management.  Secretarial  Order 
No.  3087,  as  amended,  delegates  the 
authority  for  audits  solely  to  the 
Minerals  Management  Service.  The 
Bureau,  of  course,  will  remain  available 
to  the  Service  as  a  cooperator  in  any 
audit  activity  in  a  consultative  capacity 
when  needed  and  requested  by  the 


Service.  The  Bureau  considers 
inspection  to  be  an  integral  part  of  any 
investigation. 

One  comment  discussed  the  two 
consecutive  12-month  periods  of 
confidentiality  in  §  3162.8(a)  of  the 
existing  regulations  and  seemed  to  be 
requesting  revisions  of  that  section.  The 
proposed  rulemaking  did  not  address 
§  3162.8(a)  and  it  would  be 
inappropriate  to  make  any  substantive 
revision  of  that  section  in  this  final 
rulemaking.  The  final  rulemaking  does 
not  amend  §  3162.8(a). 

Several  comments  expressed  concern 
that  the  proposed  rulemaking  would  bar 
Indian  tribes  from  receiving  data  they 
need  unless  they  waive  their  sovereign 
immunity.  Operators  expressed  concern 
that  confidential  data  they  have 
provided  be  protected  to  the  same 
degree  that  it  has  been  afforded  in  the 
past  by  Department  of  the  Interior 
employees.  The  operators  insist  that  any 
entity,  such  as  a  State,  Indian  tribe  or 
Indian  allottee,  and  particularly 
individuals  associated  with  those 
entities,  be  accountable  for 
unauthorized  disclosure  or  mis-use  of 
the  confidential  data.  Title  II  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  relates  to  cooperative 
agreements  with  States  and  Indian 
tribes  and  delegation  of  authority  to  the 
States.  Section  203  pertains  to 
information  provided  under  Title  II. 
Within  the  various  divisions  of  State 
governments,  the  States  receive  the 
same  sensitive  data  as  that  received  by 
the  Department,  though  it  may  not  be  as 
concentrated  as  it  is  in  the  files  of  the 
Department.  The  Department  has 
maintained  a  long-standing  policy  that 
Indian  tribes  and  Indian  allottees  may 
have  access  to  any  data  in  Departmental 
files  that  pertain  to  their  leases.  Section 
3162.8(a)  of  the  existing  regulations 
applies  only  to  that  data  specifically 
requested  for  an  investigation  and  does 
not  affect  that  traditional  relationship. 
Sections  3162.8  (e).  (f)  and  (g),  as 
amended  by  the  proposed  and  final 
rulemakings,  repeat  the  Federal  Oil  and 
Gas  Royalty  Management  Act  verbatim 
as  to  its  application  to  oil  and  gas 
operafions.  Section  3162.8(e)  of  the  final 
rulemaking  supplements,  rather  than 
derogates,  the  Indian  lessor's  customary 
right  to  data  affecting  Indian  leases. 
Sections  3162.8  (f)  and  (g)  firmly  place 
responsibility  for  unauthorized 
disclosure  or  misuse  of  confidential  data 
on  all  entities,  including  any  individuals 
conducting  investigations,  at  least  equal 
to  that  of  the  United  States,  its 
Departments  and  agencies  and  its 
employees.  Reference  to  "this  Act"  in 
the  last  sentence  of  §  3162.8(g)  without 
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firm  antecedent  in  the  operating 
regulations  is  confusing.  The  final 
rulemaking  clarifies  this  sentence  by 
rnplacing  the  phrase  "this  Act"  with  the 
phrase  "Title  II  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act." 

Section  3163.3    Assessments  for 
noncompliance. 

Two  comments  suggested  that  certain 
of  the  assessments  provided  for  in  this 
section  of  the  existing  regulations  are  de 
facto  penalties  and  should  either  be 
removed  by  the  final  rulemaking  or 
applied  under  the  procedures  prescribed 
by  section  109  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  and 
§  3163.3  of  the  existing  regulations.  The 
final  rulemaking  does  not  adopt  either  of 
these  suggested  changes  because  such 
assessments  do  not  constitute  penalties. 
While  these  assess.ments  may  appear  !o 
be  penalties,  they  are  merely 
compensation  to  the  United'Slates  for 
damages  to  resources  or  existing 
improvements  and  the  added 
administrative  cost  to  the  United  States 
caused  by  reason  of  a  lessee's  failure  to 
comply  with  the  regulations  in  this  part 
and  the  resultant  need  for  regulatory 
action  to  obtain  a  correction  of  the 
deficiency.  Since  the  penalty  provisions 
in  both  the  proposed  and  final 
rulemakings  are  imposed  for  the 
continued  disregard  of  orders  to  correct, 
there  is  no  longer  a  need  to  continue 
assessments  during  such  noncompliance 
and,  therefore,  the  final  rulemaking 
modifies  §  3163.3  to  indicate  that  any 
assessment  for  a  violation  will  be  a  one- 
time charge. 

Section  3163.4-1     Administrative 
penalties. 

This  section  of  the  proposed 
rulemaking  drew,  by  far.  the  greatest 
num.ber  of  comments.  All  of  the 
respondents,  except  the  four  Indian 
tribes,  provided  lengthy  comments. 
Many  of  the  comments,  including  those 
from  oil  and  gas  companies  and 
associates,  seemed  contradictory  in  that 
they  criticized  the  proposed  rulemaking 
for  its  length  and  complexity,  while  at 
the  same  time  requested  more  detail  or 
definitions.  The  following  discussion  is 
in  response  to  the  points  raised  in  the 
comments. 

The  most  consistent  thread  in  the 
comments  was  to  the  effect  that  the 
Mineral  Leasing  Act  penalties  set  forth 
in  §  3163.4-l(a)  are  duplicated  by  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  penalties  in  §  31B3.4- 
1(b).  causing  "uncon.stitutional  double 
jeopardy"  for  the  same  violation.  I  he 
comments  requested  that  the  final 
rulemaking  remove  §  3163.4-l(a)  in  its 
entirety.  The  penalty  system  included 


under  both  §  3163.4-1  (a)  and  (b)  (1)  and 
{2}  of  the  proposed  rulemaking  was 
designated  to  penalize  failure  to  correct 
\  lolations  and  not  to  penalize  the 
violations  themselves.  If  violations  are 
corrected  within  the  time  allowed  for 
such  corrections  under  these  sections, 
then  no  penalty  is  assessed.  Many  of  the 
comments  advised  that  the  proposed 
rulemaking  is  an  unauthorized  and 
illegal  expansion  of  both  the  Federal  Oil 
and  Gas  Royalty  Management  Act  and 
the  Mineral  Leasing  Act.  Many  of  those 
same  comments  requested,  in  the  event 
that  both  §  3163.4-l(a)  and  (b)  are 
retained  by  the  final  rulemaking,  that 
the  phrase  "INjormally,  a  penalty  would 
only  be  assessed  for  violations  involving 
serious  threats  to  health,  safety, 
property  or  the  environment,  or  for 
continuous  disregard  of  orders " 
appearing  in  the  existing  §  3163.4  be 
reinstated  in  §  3163.4-l(aJ  by  the  final 
rulemaking  or.  more  explicitly,  that 
§  3163.4-l(a)  be  limited  to  forfeiture, 
cancellation  or  reinstatement  provisions 
expressly  part  of  the  Mineral  Leasing 
Act.  Sections  188,  189,  352  and  359  of 
Title  30  of  the  United  States  Code 
provide  the  Secretary  of  the  interior's 
authority  to  promulgate  the  penalties 
provided  in  §  3163.4-1  (a)  of  this  final 
rulemaking.  The  Federal  Oil  and  Gas 
Royalty  Management  Act  (30  U.S.C. 
1753(a))  specifically  provided  that  the 
new  penalties  provided  in  the  Act  were 
in  addition  to  existing  penalties.  While 
the  final  rulemaking  does  not  adopt  any 
of  these  suggestrons,  several  changes 
have  been  made  in  order  to  provide  a 
more  unified  system  of  penalties  for 
continued  noncompl-.ance.  Procedural 
requirements  set  forth  in  §  3163  4-l(b)  of 
the  proposed  rulemaking  and  mandated 
by  the  Federal  Oil  and  Gas  Royalty 
Management  Act  were  not  repeated 
under  §  3163.4-l|a)  of  the  final 
rulemaking,  as  requested  by  several 
comments,  because  such  procedural 
requirements  are  not  mandated  by  the 
Mineral  Leasing  Act  as  they  are  in  the 
Federal  Oil  and  Gas  Royalty 
Management  Act.  The  maximum  amount 
of  a  penalty  under  §  3163  4-l(a)  is 
modified  by  the  final  rulemaking  from 
Sl.OOO  to  S500  per  day  for  consistency 
between  the  two  authorities.  In  addition, 
the  language  of  §  3163.4-l(a)(2)  of  the 
proposed  rulemaking  has  been  revised 
by  the  final  rulemaking  to  be  consistent 
with  that  of  §  3163.4-i(b)  of  the  final 
rulemaking  and  the  original  intent.  The 
phrase  "may:  subject  the  lessee  to  a 
penally*  *  •"  as  it  appeared  in  the 
proposed  rulemaking  was  misleading 
since  the  use  of  the  appropriate  tables  to 
determine  whether  a  penalty  is  to  be 


assessed  and  its  amount  is  mandatory. 
not  a  discretionary  action. 

Several  comments  requested  that  the 
open-ended  beginning  time  for 
compliance  under  §  3163.4-1  of  the 
proposed  rulemaking  be  conformed  to 
the  20-day  or  longer  time  frame 
appearing  in  §  3163.4-1  fb)  of  the 
proposed  rulemaking.  These  suggestions 
have  not  been  adopted  by  the  final 
rulemaking  because  there  are  a  number 
of  violations  that  must  not  be  permitted 
to  continue  for  20  days,  such  as 
pollution  and  safety  related  violations, 
before  corrective  action  is  taken.  When 
such  occurances  are  detected,  the 
Secretary  must  have  the  means  to 
compel  corrective  action  immediately. 
F^owever.  to  the  extent  that  Congress 
provided  specific  penalty  authorilv  in 
section  109  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act.  the  Secretary 
no  longer  needs  to  rely  on  the  authority 
of  then  current  mineral  leasing  laws. 
Therefore,  the  final  rulemaking  has  been 
modified  to  make  it  clear  that  §  3163.4- 
1(a)  penalties  only  will  be  used  in  cases 
where  a  violation  requires  corrective 
action  in  less  than  20  days  and  there  is  a 
failure  to  do  so  within  the  time  allowed 
In  addition,  when  such  penalties  are 
imposed,  they  will  run  through  the  20th 
day  of  noncompliance  when,  if  not 
corrected,  a  penalty  under  §  3163.4-l(b) 
will  be  instituted  and  will  be  effective 
from  the  date  of  the  original  notice.  This 
w  11  eliminate  the  appearance  of  double 
penalties  for  the  same  act  or  failure  to 
correct  a  deficiency  while  providing 
continued  authority  to  require  prompt 
compliance  when  it  is  necessary. 

One  comment  suggested  that  the 
phrase  "or  his/her  rep.resentative"  be 
removed  from  §  3163.4-1  fa)  as  there  is  a 
question  as  to  whether  or  not  an 
"authorized  representative"  as  defined 
in  this  part  will  have  authority  to  issue 
orders  to  a  lessee.  The  final  rulemaking 
has  adopted  this  suggestion  and  had 
deleted  the  language. 

As  previously  stated,  all 
administrative  penalties  now  provide  for 
a  maximum  amount  as  well  as  specific 
reference  to  additional  actions  which 
are  to  be  instituted  should  the  maximum 
be  reached  without  the  required 
abatement  action. 

Several  comments  advised  that  the 
complexity  and  inflexibility  of  5  3163.4- 
Ife)  of  the  proposed  rulemaking, 
redesignated  §  3163.4-1(0  by  the  final 
rulemaking,  will  make  it  difficult  to 
apply  and  suggested  that  the 
methodology  of  penalty  assessment 
more  properly  belongs  in  Bureau  of  Land 
Management  internal  guidance  or,  if  it 
remams  in  the  regulation,  that  it  should 
be  clearly  labeled  as  guidance  rather 
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than  as  the  established  standard. 
Several  comments  suggested  that  the 
penalty  provisions  of  section  109  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  are  sufficiently 
detailed  to  stand  by  themselves,  if 
recast  in  the  form  of  regulations,  and 
there  is  no  need  to  amplify  thereon  as 
was  done  in  the  proposed  rulemaking. 
On  the  other  hand,  several  comments 
advised  that  the  list  of  common 
violations  compiled  by  the  Director, 
Bureau  of  Land  Management,  should  not 
be  effective  until  published  in  the 
Federal  Register  for  public  comment  and 
thus,  by  implication,  be  made  a  part  of 
the  regulations.  The  final  rulemaking 
retains  the  basic  penalty  determination 
section  of  §  3163.4-l(e)  of  the  proposed 
rulemaking,  except  that  subparagraph 
(5)  and  proposed  Table  A  are  no  longer 
needed  since  the  $1,000  per  day 
penalties  have  been  eliminated  by  the 
final  rulemaking.  This  necessitated 
redesignating  all  remaining  penalty 
provisions  and  Tables  in  §  3163.4-l(e)  of 
the  final  rulemaking.  The  first  column  of 
Penalty  Conversion  Table  A  in  the  final 
rulemaking,  Table  B  in  the  proposed 
rulemaking,  will  now  be  used  for 
penalties  under  both  §§  3163.4-1  (a)  and 
(b). 

If  the  level  of  penalties  for  failure  to 
correct  violations  and  method  of 
calculating  the  levels  is  clearly  stated  in 
regulations,  everyone  involved  will  be 
better  able  to  determine  whether  or  not 
failure  to  correct  a  particular  action  is 
subject  to  penalty  and  whether  the  level 
of  a  penalty  is  appropriate.  This  should 
result  in  consistent,  nationwide 
application.  Further,  the  provisions  of 
55  3463.4-1  (d)  and  (e)  of  the  final 
rulemaking  are  very  similar  to  the 
existing  regulations  of  the  Mine  Safety 
and  Health  Administration  in  30  CFR 
Part  100  and  of  the  Office  of  Surface 
Mining  in  30  CFR  Part  845  for  other 
mineral  operations.  Thus,  nationwide 
consistency  among  mineral  commodity 
operations  with  respect  to  penalties  is 
promoted. 

Several  comments  object  to  the 
inclusion  of  the  "history  of  previous 
violations"  provision  appearing  in 
5  3163.4-l(e)(4)  of  the  proposed 
rulemaking  and  requested  clarification 
or  definition  of  the  phrase  "operator-by- 
operator"  and  "lease-by-lease."  One 
comment  advised  that  the  Federal  Oil 
and  Gas  Royalty  Management  Act  does 
not  authorize  creation  of  a  history  file. 
One  comment  questioned  which 
violations  should  be  counted  in  such 
histories,  i.e.,  any  Incident  of 
Noncompliance  issued,  or  only  those  for 
which  a  penalty  had  been  paid,  and 
further,  if  any  entry  might  be  expunged 


from  the  history  when  corrections  have 
been  made.  Several  comments  suggested 
that  if  a  history  is  to  be  compiled,  a  36- 
month  revolving  history  is  too  long  and 
that  it  should  not  include  more  than  12 
months.  Another  issue  raised  by  these 
comments  was  that  the  February  1, 19o3, 
commencement  date  is  inappropriate, 
and  that  the  starting  date  for  the  history 
should  not  be  any  earlier  than  the 
effective  date  of  this  final  rulemaking. 
Finally,  one  comment  advised  that  it  is  a 
point  of  law  that  any  violation  or  failure 
to  correct  a  violation  must  be 
adjudicated  strictly  upon  the 
circumstances  applicable  to  the 
individual  case  and  that  no  other  action, 
or  inaction,  of  the  person  charged  may 
affect  that  adjudication  unless 
specifically  related  to  the  individual 
infraction  at  hand.  The  final  rulemaking 
has  not  changed  the  language  of 
5  3163.4-1  (e)(4)  of  the  proposed 
rulemaking.  The  history  of  violation 
concept  is  refsrred  to  in  section  101(b)(1) 
of  the  Act  which  outlines  the  duties  of 
the  Secretary  of  the  Interior.  It  is  agreed 
that  it  is  pertinent  to  consider  only  the 
circumstances  at  hand  in  an  individual 
matter  to  determine  whether  or  not  a 
specific  failure  to  correct  a  violation  has 
occurred  and  that  other  actions  or 
inactions  of  the  person  charged  with  the 
violation  should  have  no  bearing  upon 
that  determination.  However,  it  is 
equally  appropriate,  once  a 
determination  is  made  that  failure  to 
correct  a  violation  has  occurred,  to 
include  the  past  history  of  the  person 
charged  in  calculating  the  level  of 
penalty  to  be  applied.  Inasmuch  as  the 
Act  requires  only  annual  inspection,  a 
12-month  revolving  period  for  history  of 
violations  would  have  no  meaning,  and 
a  3-inspection  cycle  is  reasonable.  The 
effective  date  of  February  1. 1983,  is  also 
reasonable  as  it  is  the  first  day  of  the 
month  following  the  enactment  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act.  The  lact  of  regulations 
in  an  intervening  period  should  not 
derogate  the  Act's  provisions.  Finally, 
the  final  rulemaking  did  not  change  the 
phrases  "lease-by-lease"  as  was 
suggested  by  a  few  of  the  comments,  but 
did  replace  the  phrase  "operator-by- 
operator"  with  the  phrase  "lessee-by- 
lessee"  for  consistency.  The  widest 
geographical  boundary  for  accumulation 
of  a  history  of  violations  is  the  lease  and 
if  there  is  more  than  one  operator  on 
that  lease,  the  actions  of  one  will  have 
no  bearing  on  the  history  of  any  of  the 
others.  In  the  case  of  transporters,  there 
is  no  direct  connection  with  any  lease  or 
lease  boundary  so  the  geographical 
boundary  chosen  was  that  of  the  various 


districts  of  the  Bureau  of  Land 
Management. 

Several  comments  made  the 
observation  that  the  Federal  Oil  and 
Gas  Royalty  Management  Act  requires 
that  notices  of  proposed  penalties  be 
sent  by  registered  mail  rather  than  by 
certified  mail  as  prescribed  in  the 
proposed  rulemaking.  Several  comments 
also  suggested  that  the  final  rulemaking 
should  prescribe  that  any  such  notice 
also  be  sent  to  the  lessee  of  record,  if 
different  from  the  operator.  The  term 
"certified  mail"  remains  in  the  final 
rulemaking  because  the  term  "registered 
mail"  as  used  in  the  Act  has  been 
interpreted  to  mean  U.S.  Postal  Service 
mail  service  "Registered  Mail,  Return 
Receipt  Requested"  or  "Certified  Mail, 
Return  Receipt  Requested." 

The  final  rulemaking  did  not  change 
this  section  to  require  that  any  violation 
notices  be  sent  to  the  lessee,  if  other 
than  the  operator,  because  other 
sections  of  the  existing  regulation 
require  service  upon  the  lessee  of 
record. 

One  comment  requested  that  the 
phrase  "or  by  contract  or  by 
Secretarially  approved  tribal  ordinance" 
be  added  to  §  3163.4-l(b)(9)  of  the 
proposed  rulemaking,  designated 
§  31 63.4-1  (b)(10)  in  the  final  rulemaking, 
and  the  phrase  "or  other  payment 
income"  be  added  to  the  phrase  "royalty 
income"  where  it  appears  in  §  3163.4- 
1(d)  (1),  (2)  and  (3)  of  the  proposed 
rulemaking.  The  final  rulemaking  did 
adopt  another  recommended  change  to 
§  3163.4-1  (b]{9)  of  the  proposed 
rulemaking,  redesignated  §  3163.4- 
l(b)(10)  by  the  final  rulemaking,  which 
will  accommodate  tribal  ordinances,  but 
did  not  make  the  "contact"  or  "other 
payment"  changes  that  were  requested. 
The  final  rulemaking  reflects  only 
Bureau  of  Land  Management  authorities 
and  responsibilities  as  they  relate  to 
operations  per  Secretarial  Order  No. 
3087,  as  amended. 

Contract  provisions  negotiated  by 
Indian  tribes  under  the  Indian  Mineral 
Development  Act  of  1982  are  more 
properly  the  subject  matter  of  Title  25  of 
the  Code  of  Federal  Regulations  and 
revenue  collection  is  the  responsibility 
of  the  Minerals  Management  Service. 

Several  comments  suggested  technical 
or  clarification  revisions  not  of  a  policy 
or  substantive  nature.  Those  suggestions 
are  discussed  individually  as  follows: 

In  5  3163.4-1  (b)(2).  the  phrase 
"paragraph  (1)  of  this  paragraph"  is 
confusing.  The  final  rulemaking  makes 
only  a  minor  change  in  this  paragraph 
for  clarification  because  the  phrase 
"corrective  action  is  not  taken"  as  used 
in  section  109(h)  of  the  Federal  Oil  and 
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Gas  Royalty  Management  Act  has  been 
interpreted  to  mean  corrective  action 
not  completed.  One  comment  suggested 
that  the  phrase  "knowingly  and 
willfully"  more  properly  reflects  the 
intent  of  Congress  that  does  the  phrase 
"knowingly  or  willfully"  appearing  in 
the  Act  and  in  §  3163.4-1  (b)(4)  and 
(b)(5)  of  the  proposed  rulemaking.  The 
final  rulemaking  does  not  adopt  the 
suggested  change  because  the  language 
of  the  proposed  rulemaking  follows  the 
language  of  the  Act  which  is  clear. 
Another  comment  suggested  that  the 
word  "compromise"  in  §  3163.4-l(b){7) 
of  the  proposed  rulemaking, 
redesignated  §  3163.4-l(b)(8)  by  the 
final  rulemaking,  be  changed  to  "remit" 
as  specified  in  section  109(i)  of  the  Act. 
The  final  rulemaking  does  not  make  the 
suggested  change  because  the  phrase 
"compromise  or  reduce"  used  in  section 
109(g)  of  the  Act  seems  overriding.  One 
comment  pointed  out  that  the  last 
sentence  of  §  3163.4-l(b)(7)  of  the 
proposed  rulemaking  seems  out  of 
context.  After  careful  review  of 
§  3163.4-l(b)(7)  of  the  proposed 
rulemaking,  the  final  rulemaking  has 
added  the  final  sentence  of  §  3163.4- 
1(b)(7)  of  the  proposed  rulemaking  to 
§  3163.5(c).  One  comment  suggested  that 
the  term  "in  this  title"  appearing  in 
§  3163.4-1  (b)(9)  of  the  proposed 
rulemaking  is  much  to  narrow  in  scope 
and  more  properly  should  read  "in  any 
other  provision  of  law."  This  suggested 
change  has  been  adopted  by  the  final 
rulemaking  but  redesignated  the  section 
as  §  3163.4-l(b)(10).  Finally,  one 
comment  pointed  out  two  errors  in 
Penalty  Conversion  Table-A  in 
§  3163.4-l(e)(5)(i)  of  the  proposed 
rulemaking.  However,  as  previously 
stated,  this  Table  has  been  eliminated. 

Section  3163.5    Assessments  and 
administrative  penalties. 

Two  comments  suggested  that 
§  3163.5(a)  of  the  proposed  rulemaking 
be  removed  and  §  3163.5(b)  be 
renumbered  as  paragraph  (a)  since  the 
comments  had  earlier  suggested  the 
removal  of  §  3163.3.  The  final 
rulemaking  did  not  adopt  the  suggested 
changes  since  the  final  rulemaking  did 
retain  §  3163.3  for  reasons  previously 
discussed  in  this  preamble. 

The  principal  authors  of  this  final 
rulemaking  are  Eddie  R.  Wyatt,  Gilbert 
O.  Lockwood  and  Stephen  H.  Spector. 
all  of  the  Washington  Office,  Bureau  of 
Land  Management,  assisted  by  field 
officials  of  the  Colorado.  New  Mexico, 
and  Wyoming  State  offices,  and  the 
Office  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management  and  the  Office  of  the 
Solicitor,  Department  of  the  Interior. 


The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Even  though  the  final  rulemaking 
establishes  new  and  substantial 
penalties  for  violations  of  law, 
regulations,  lease  terms  or  directives, 
the  cost  or  economic  effect  will  be 
minimal  or  non-existent  so  long  as 
lessees  and  operators  comply  with  the 
existing  requirements  or  take  corrective 
action  in  a  timely  manner.  Cooperative 
agreements  with  the  States  or  Indian 
tribes,  delegations  of  authority  to  the 
States  or  contractor  performed 
inspections  will  have  no  economic  effect 
or  cost  to  industry  as  this  final 
rulemaking  only  addresses  who  may  be 
authorized  to  conduct  various  regulatory 
activities. 

The  final  rulemaking  imposes  no 
additional  recordkeeping  or  reporting 
requirements  requiring  additional 
clearance  by  the  Office  of  Management 
and  Budget.  The  change  made  to 
§  3162.4-l(d)  by  the  final  rulemaking 
will  reduce  existing  requirements  for 
retention  of  well  records.  The 
information  collection  requirements 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  clearance  numbers  1004-0134. 
1004-0135.  1004-0136,  1004-0137  and 
1004-0138. 

List  of  Subjects  in  43  CFR  Part  3160 

Government  contracts.  Mineral 
royalties,  Oil  and  gas  exploration.  Oil 
and  gas  production,  Public  lands — 
minerals  resources,  Indian  lands — 
minerals  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authority  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of 
1982  (30  U.S.C.  1701)  and  Executive 
Order  12291  (46  FR  13193),  Part  3160, 
Group  3100,  Subchapter  C,  Chapter  II  of 
Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

Dated:  August  15, 1984. 
Garry  E.  Camithers, 
Acting  Secretary-  of  the  Interior 

PART  3160— ONSHORE  OIL  AND  GAS 
OPERATIONS 

1.  The  authority  citation  for  Part  3160 
is  amended  by  adding  the  phrase  "the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C. 
170i];  and  the  Indian  Mineral 
Development  Act  of  1982  [25  U.S.C. 
2102]." 


§3160.0-5    [AmwKtMl] 
2.  Section  3160.0-5  is  amended  by: 

A.  Adding  the  term  Authorized 
Representative  to  read: 

Authorized  Representative.  Any 
entity  or  individual  authorized  by  the 
Secretary  to  perform  duties  by 
cooperative  agreement,  delegation,  or 
contract. 

B.  Adding  the  term  Federal  Lands  to 
read: 

Federal  Lands.  All  lands  and  interests 
in  lands  owned  by  the  United  States 
which  are  subject  to  the  mineral  leasing 
laws,  including  mineral  resources  or 
mineral  estates  reserved  to  the  United 
States  in  the  conveyance  of  a  suiface  or 
nonmineral  estate. 

C.  Revising  the  term  Lease  to  read: 
Lease.  Any  contract,  profit-share 

arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for, 
extraction  of,  or  removal  of  oil  or  gas. 

D.  Removing  the  term  Leased  Lands, 
Leasehold; 

E.  Adding  the  term  Lease  Site  to  read: 
Lease  Site.  Any  lands,  including  the 

surface  of  a  severed  mineral  estate,  on 
which  exploration  for.  or  extraction  and 
removal  of,  oil  or  gas  is  authorized 
pursuant  to  a  lease. 

F.  Revising  the  term  Lessee  to  read: 
Lessee.  The  party  authorized  by  or 

through  a  lease  or  an  approved 
assignment  thereof,  to  explore  for. 
develop  and  produce  oil  and  gas  on  the 
lease  site  in  accordance  with  the  lease 
terms,  regulations,  and  law.  For 
convenience  of  reference  throughout  this 
part,  the  term  lessee  also  refers  to  and 
includes  the  owners  of  approved 
operating  rights  and  designated 
operators. 

G.  Adding  the  term  Person  to  read: 
Person.  Any  individual,  firm. 

corporation,  association,  partnership, 
consortium  or  joint  venture. 
3.  A  new  5  3161.3  is  added  to  read: 

§3161.3    lnsp*cUon«. 

(a)  The  authorized  officer  shall 
estaolish  procedures  to  ensure  that  each 
Federal  and  Indian  lease  site  which  is 
producing  or  is  expected  to  produce 
significant  quantities  of  oil  or  gas  in  any 
year  or  which  has  a  history  of 
noncompliance  with  applicable 
provisions  of  law  or  regulations,  lease 
terms,  orders  or  directives  shall  be 
inspected  at  least  once  annually. 
Similarly,  each  lease  site  on  non-Federal 
or  non-Indian  lands  subject  to  a  formal 
agreement  such  as  a  unit  or 
communitization  agreement  which  has 
been  approved  by  the  Department  of  the 
Interior  and  in  which  the  United  States 
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or  the  Indian  lessors  share  in  production 
shdll  be  inspected  annually  whenever 
any  of  the  foregoing  criteria  are 
applicable. 

(b)  in  accomplishing  the  inspections, 
the  authorized  officer  may  utilize  Bureau 
Personnel,  may  enter  cooperative 
agreements  with  States  of  Indian  Tribes, 
may  delegate  the  inspection  authority  to 
any  State,  or  may  contract  with  non- 
Federal  Governmental  entities.  Any 
cooperative  agreement,  delegation  or 
contractual  arrangement  shall  not  be 
effective  '.vithout  concurrence  of  the 
Secretary  and  shall  include  applicable 
provisions  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act. 

§3162,1    [Amended] 

4.  Section  3162.1  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  new 
paragraph  (b)  and  (c)  to  read: 

(b)  The  lessee  shall  permit  properly 
identified  authorized  representatives  to 
enter  upon,  travel  across  and  inspect 
lease  sites  and  records  normally  kept  on 
the  lease  pertinent  thereto  without 
advance  notice,  inspections  normally 
vviU  bs  conducted  during  those  hours 
when  responsible  persons  are  expected 
to  be  present  at  the  operation  being 
inspected.  Such  permission  shall  include 
access  to  secured  facilities  on  such  lease 
sites  for  the  purpose  of  making  any 
inspection  or  investigation  for 
determining  whether  there  is  compliance 
with  the  mineral  leasing  laws,  the 
regulations  in  this  part,  and  any 
applicable  orders  notices  or  directives. 

(c)  For  the  purpose  of  making  any 
inspection  or  investigation,  the 
Secretary  or  his  authorized 
representative  shall  have  the  same  right 
to  enter  upon  or  travel  across  any  lease 
site  as  the  lessee  or  operator  has. 
acquired  by  purchase,  condemnation  or 
otherwise. 

§3162.4-1     [Amended] 

5.  Section  3162.4-1  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  the  phrase  "disposition  of 
leasehold  products"  from  the  first 
sentence; 

B.  Revising  paragraph  (c)  to  read: 

(c)  Not  later  than  the  5th  business  day 
after  any  well  begins  production  on 
which  royalty  is  due  anywhere  on  a 
lease  site  or  allocated  to  a  lease  site,  or 
resumes  production  in  the  case  of  a  well 
which  has  been  off  production  for  more 
than  90  days,  the  operator  shall  notify 
the  authorized  officer  by  letter  or  sundry 
notice.  Form  3160-5,  or  orally  to  be 
followed  by  a  letter  or  sundry  notice,  of 
the  date  on  which  such  production  has 
begun  or  resumed. 


C.  Adding  a  new  paragraph  (d)  to 
read: 

(d)  All  records  and  reports  required 
by  this  section  shall  be  maintained  for  6 
years  from  the  date  they  were 
generated.  In  addition,  if  the  Secretary, 
or  his/her  designee  notifies  the 
recordholder  that  the  Department  of  the 
Interior  has  initiated  or  is  participating 
in  an  audit  or  investigation  involving 
such  records,  the  records  shall  be 
maintained  until  the  Secretary,  or  his/ 
her  designee,  releases  the  recordholder 
from  the  obHgHtion  to  maintain  such 
records. 

§3162.7-1    (Amended] 

6.  Section  3162,7-1  is  amended  bv. 
A.  Revising  paragraphs  (c)  and  [•.':  to 
read: 

(c)  (1)  Any  person  engaged  in 
transporting  by  motor  vehicle  any  oil 
from  any  lease  site,  or  allocated  to  any 
such  lease  site,  shall  carry  on  his/her 
person,  in  hiS/her  vehicle,  or  in  his/her 
immediate  control,  documentation 
showing  at  a  minimum;  the  amount, 
origin,  and  intended  first  purchaser  of 
the  oil. 

(2)  Any  person  engaged  in 
transporting  any  oil  or  gas  by  pipline 
from  any  lease  site,  or  allocated  to  any 
lease  site,  shall  maintain  documentation 
showing,  at  a  minimum,  the  amount, 
origin,  and  Intended  first  purchaser  of 
such  oil  or  gas. 

(3)  On  any  lease  site,  any  authorized 
representative  who  is  properly  identified 
may  stop  and  inspect  any  motor  vehicle 
that  he/she  has  probable  cause  to 
believe  is  carrying  oil  from  any  such 
lease  site,  or  allocated  to  such  lease  site, 
to  determine  whether  the  driver 
possesses  proper  documentation  for  the 
load  of  oil. 

(4)  Any  authorized  representative  who 
is  properly  identified  and  who  is 
accompanied  by  an  appropriate  law 
enforcement  officer,  or  an  appropriate 
law  enforcement  officer  alone,  may  stop 
and  inspect  any  motor  vehicle  which  is 
not  on  a  lease  site  if  he/she  has 
probable  cause  to  believe  the  vehicle  is 
carrying  oil  from  a  lease  site,  or 
allocated  to  a  lease  site,  to  determine 
whether  the  driver  possesses  proper 
documentation  for  the  load  of  oil. 

(d)  The  lessee  shall  conduct 
operations  in  such  a  manner  as  to 
prevent  avoidable  loss  of  oil  and  gas.  A 
lessee  shall  be  liable  for  royalty 
payments  on  oil  or  gas  lost  or  wasted 
from  a  lease  site,  or  allocated  to  a  lease 
site,  when  such  loss  or  waste  is  due  to 
negligence  on  the  part  of  the  lessee  of 
such  lease,  or  due  to  the  failure  of  the 
lessee  to  comply  with  any  regulation, 
order  or  citation  Issued  pursuant  to  this 
part. 


B.  Adding  a  new  paragraph  [f]  to  read: 
(f)  Any  records  generated  under  this 
section  shall  be  maintained  for  6  years 
from  the  date  they  were  generated  or,  if 
notified  by  the  Secretary,  or  his 
designee,  that  such  records  are  involved 
in  an  audit  or  investigation,  the  records 
shall  be  maintained  until  the 
recordholder  is  released  by  the 
Secretary  from  the  obligation  to 
maintain  them. 

§3162.7-2    [AmendMl] 

7.  Section  3162,7-2  is  amended  by 
removing  from  the  beginning  of  the  first 
paragraph  the  figure  "(a)"  and  by 
removing  paragraph  (b)  in  its  entirety. 

§3162.7-3    {Amended] 

8.  Section  3162.7-3  is  amended  by 
removing  from  the  beginning  of  the  fust 
paragraph  the  figure  "(a)"  and  by 
removing  paragraph  (b)  in  its  entirety. 

9.  Section  3162.8  is  amended  by 
adding  new  paragraphs  (e),  (f)  and  (g)  to 
read; 

§  3162.8    Conftdentiattty. 

«         •         *         *         * 

(e)  Trade  secrets,  proprietary  and 
other  confidentia!  information  obtained 
pursuant  to  this  part  shall  be  made 
available  to  States  and  Indian  Tribes 
upon  their  request  for  the  purpose  of 
conducting  an  investigation  if: 

(1)  such  State  or  Indian  Tribe  consents 
in  writing  to  restrict  the  dissemination  of 
the  information  to  those  who  are 
directly  involved  in  an  investigation 
under  a  cooperative  agreement 
approved  by  the  Secretary,  and  who 
need  to  know; 

(2)  such  State  or  Indian  Tribe  accepts 
liability  for  wrongful  disclosure; 

(3)  in  the  rase  of  a  State,  such  State 
demonstrates  that  such  information  is 
essential  to  the  conduct  of  an 
investigation  or  to  htigation;  and 

(4)  in  the  case  of  an  Indian  Tribe,  such 
Tribe  demonstrates  that  such 
information  is  essential  to  the  conduct 
of  an  investigation  and  waives 
sovereign  immunity  by  express  consent 
for  wrongful  disclosure  by  such  Tribe. 

(f)  The  United  States  shall  not  be 
liable  for  the  wrongful  disclosure  by  any 
individual,  State,  or  Indian  Tribe  of  any 
information  provided  to  such  individual, 
State,  or  Indian  Tribe  pursuant  to  any 
cooperative  agreement  or  a  delegation, 

(gj  Whenever  any  individual,  State  or 
Indian  Tribe  has  obtained  possession  of 
information  pursuant  to  a  cooperative 
agreement  or  any  individual  or  State  has 
obtained  possession  of  information 
pursuant  to  a  delegation  of  authority,  the 
individual  shall  be  subject  to  the  same 
provisions  of  law  with  respect  to  the 
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disclosure  of  such  information  as  would 
apply  to  an  officer  or  employee  of  the 
United  States  or  of  any  Department  or 
agency  thereof  and  the  State  or  Indian 
tribe  shall  be  subject  to  the  same 
provisions  of  law  with  respect  to  the 
disclosure  of  such  information  as  would 
apply  to  the  United  States  or  any 
Department  or  agency  thereof.  No  State 
or  State  officer  or  employee  who 
receives  trade  secrets,  proprietary 
information  or  other  confidential 
information  under  Title  II  of  the  Federal 
Oil  and  Gas  Royalty  Management  Act 
may  be  required  to  disclose  such 
information  under  State  Law. 

§  3163.3    [Amended] 

10.  Section  3163.3  is  amended  by 
amending  paragraph  (e)  by  removing  the 
last  sentence  of  the  introductory 
paragraph  and  by  inserting  immediately 
prior  to  the  figure  "$100"  the  phrase  "or 
a  production  facility,". 

§3163.4    [Amended] 

11.  Section  3163.4  is  amended  by 
removing  all  after  the  title  and  by" 
adding  new  section  3163.4-1  and  3163.4- 
2  to  read: 

§  3163.4-1    Administrative  penalties. 

(a)  Mineral  Leasing  Act  (1)  Whenever 
a  lessee  fails  to  comply  with  any 
provisions  of  the  lease,  the  regulations 
in  this  part,  applicable  orders  or  notices, 
or  any  other  appropriate  orders  of  the 
authorized  officer,  the  authorized  officer 
shall  give  the  lessee  notice  in  writing  to 
remedy  any  defaults  or  violations. 

(2)  If  there  is  a  failure  to  complete  the 
necessary  remedial  action  within  the 
time  and  in  the  manner  prescribed  by 
the  notice,  the  lessee  shall  be  liable  for  a 
penalty  of  not  more  than  $500  per  day 
for  each  day  the  violation  continues 
beyond  the  date  specified  in  the  notice 
through  the  20th  day  of  such 
noncompliance. 

(3)  A  penalty  shall  be  imposed  under 
paragraph  (a)  of  this  section  for  the 
failure  to  abate  violations  which  are 
required  to  be  corrected  in  less  than  20 
days  from  the  date  of  the  report  or 
notice. 

(4)  A  notice  of  proposed  penalty  shall 
be  issued  and  served  by  personal 
service  by  an  authorized  officer  or  by 
certified  mail.  Service  shall  be  deemed 
to  occur  when  received  or  5  days  after 
the  date  it  is  mailed,  whichever  is 
earlier.  Any  person  may  designate  a 
representative  to  receive  any  notice  on 
their  behalf.  Any  person  authorized  by 
the  lessee  to  submit  reports,  notices, 
affidavits,  records,  or  other  information 
required  by  regulations  in  this  part  or 
who  is  authorized  by  the  lessee  to 
conduct  or  supervise  operations  subject 


to  regulations  in  this  part  may  receive 
the  notices.  If  no  designation  pertaining 
to  that  lease  has  been  filed,  the  notice 
shall  be  served  as  previously  described. 
A  person  charged  with  a  violation  and 
served  with  a  notice  of  civil  penalty 
under  this  paragraph  may  request  a 
technical  and  procedural  review  under 
§  3165.3  of  this  title  within  10  working 
days  of  receipt  of  the  notice.  Such 
review  shall  be  limited  to  the  issues  of 
whether  a  violation  actually  existed 
and,  if  so,  whether  the  gravity  attached 
to  the  violation  was  appropriate,  and 
whether  a  reasonable  abatement  period 
was  prescribed.  Within  30  days  of 
service  of  a  notice  of  penalty,  or  within 
15  days  of  receipt  of  the  decision  on  the 
technical  and  procedural  review, 
whichever  is  later,  the  person  charged 
shall  either  file  an  appeal  pursuant  to 
part  4  of  this  title  or  pay  the  civil 
penalty. 

[b)  Federal  Oil  and  Gas  Royalty 
Management  Act  (1)  Whenever  a  lessee 
fails  or  refuses  to  comply  with  any 
applicable  requirements  of  the  Federal 
Oil  and  Gas  Royalty  Management  Act, 
any  mineral  leasing  law.  any  rule  or 
regulation  thereunder,  or  the  terms  of 
any  lease  or  permit  issued  thereunder, 
the  authorized  officer  shall  notify  the 
lessee  in  writing  of  the  violation"  unless 
the  violation  was  discovered  and 
reported  to  the  authorized  officer  by  the 
liable  person  or  the  notice  as  previously 
issued  under  paragraph  (a)  of  this 
section.  If  the  violation  is  not  corrected 
within  20  days  of  such  notice  or  report, 
or  such  longer  time  as  the  authorized 
officer  may  agree  to  in  writing,  the 
lessee  shall  be  liable  for  a  civil  penalty 
of  up  to  $500  per  violation  for  each  day 
such  violation  continues,  dating  from  the 
date  of  such  notice  or  report.  This  notice 
shall  be  issued  and  served  by  personal 
service  by  an  authorized  officer  or  by 
certified  mail.  Ser\ice  shall  be  deemed 
to  occur  when  received  or  5  days  after 
the  date  it  is  mailed,  whichever  is 
earlier. 

(2)  If  the  violation  specified  in 
paragraph  (b)(1)  of  this  paragraph  is  not 
corrected  within  40  days  of  such  notice 
or  report,  or  a  longer  period  as  the 
authorized  officer  may  agree  to  in 
writing,  the  lessee  shall  be  liable  for  a 
civil  penalty  of  not  more  than  $5,000  per 
violation  for  each  day  the  violation 
continues,  not  to  exceed  a  maximum  of 
60  days,  dating  from  the  date  of  such 
notice  or  report. 

(3)  In  the  event  the  authorized  officer 
agrees  to  an  abatement  period  of  more 
than  20  days,  the  date  of  notice  shall  be 
deemed  to  be  20  days  prior  to  the  end  of 
such  longer  abatement  period  for  the 
purpose  of  civil  penalty  calculation. 


(4)  Whenever  a  transporter  fails  to 
permit  inspection  of  proper 
documentation  by  any  authorized 
representative,  as  provided  in  §  3162.7- 
1(c)  of  this  title,  the  transporter  shall  be 
liable  for  a  civil  penalty  of  up  to  $500 
per  day  for  the  violation,  not  to  exceed  a 
maximum  of  20  days,  dating  from  ihe 
date  of  notice  of  the  failure  to  permit 
inspection  and  continuing  until  the 
proper  documentation  is  provided. 

(5)  Any  person  who: 

(i)  Fails  or  refuses  to  permit  lawful 
entry  or  inspection  authorized  by 
§  3162.1(b)  of  this  title;  or 

(ii)  Knowingly  or  willfully  fails  to 
notify  the  authorized  officer  by  letter  or 
Sundry  Notice,  form  3160-5,  or  orally  to 
be  followed  by  a  letter  or  Sundry  Notice. 
not  later  than  the  5th  business  day  after 
any  well  begins  production  on  which 
royalty  is  due,  or  resumes  production  in 
the  case  of  a  well  which  has  been  off  of 
production  for  more  than  90  days,  from  a 
well  located  on  a  lease  site,  or  "allocated 
to  a  lease  site,  of  the  date  on  which  such 
production  began  or  resumed;  shall  be 
hable  for  a  civil  penalty  of  up  to  $10,000 
per  violation  for  each  day  such  violation 
continues,  not  to  exceed  a  maximum  of 
20  days. 

(6)  Any  person  who; 

(i)  Knowingly  or  willfully  prepares. 
maintains  or  submits  false,  inaccurate  or 
misleading  reports,  notices,  affidavits. 
records,  data  or  other  written 
information  required  by  this  part;  or 

(iij  Knowingly  or  willfully  takes  or 
removes,  transports,  uses  or  diverts  any 
oil  or  gas  from  any  Federal  of  Indian 
lease  site  without  having  valid  legal 
authority  to  do  so;  or 

[iii]  Purchases,  accepts,  sells, 
transports  or  conveys  to  another  any  oil 
or  gas  knowing  or  having  reason  to 
know  that  such  oil  or  gas  was  stolen  or 
unlawfully  removed  or  diverted  from  a 
Federal  of  Indian  lease  site;  shall  be 
liable  for  a  civil  penalty  of  up  to  $25,000 
per  violation  for  each  day  such  violation 
continues,  not  to  exceed  a  maximum  of 
20  days, 

(7)(i)  Notice  of  violation  imposed  by 
the  authorized  officer  under  this  section 
shall  be  by  personal  service  or  by 
certified  mail.  Any  person  may 
designate  a  representative  to  receive 
any  notice  of  their  behalf  Any  person 
who  is  authorized  by  the  lessee  to 
submit  reports,  notices,  affidavits, 
records  data  or  other  information 
required  by  this  part  or  who  is 
authorized  by  the  lessee  to  conduct  or 
supervise  operations  subject  to 
regulations  in  this  part  may  receive  the 
notices.  If  no  designation  has  been  filed, 
the  notice  shall  be  served  as  previously 
described. 
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[ii]  A  person  charged  with  a  violation 
and  served  with  a  notice  of  civil  penally 
may  request  a  technical  and  procedural 
review  under  §3165.3  of  this  title  within 
10  working  days  of  receipt  of  the  notice. 
Such  review  shall  be  limited  to  the 
issues  of  whether  a  violation  actually 
e.xisted  and,  if  so,  whether  the  gravity 
attached  to  the  violation  was 
appropriate,  and  whether  a  reasonable 
abatement  period  was  prescribed. 
Within  30  days  of  service  of  a  notice  of 
penalty,  or  within  15  days  of  receipt  of 
the  decision  on  the  technical  and 
procedural  review,  whichever  is  later, 
the  person  charged  shall  either  request  a 
hnarin.ij  on  the  record  or  pay  the  civil 
penalty  A  request  for  a  hearing  shall  be 
filed  within  the  time  allowed  in  the 
office  of  the  State  Director  having 
jurisdiction  of  the  lands  covered  by  the 
lease.  No  civil  penalty  shall  be  assessed 
under  this  section  until  the  person 
charged  with  the  violation  has  been 
;^iven  the  opportunity  for  a  hearing  on 
the  record  under  Part  4  of  this  title. 

(8j  On  a  case-by-case  basis,  the 
Secretary  may  compromise  or  reduce 
civil  penalties  under  paragraph  (b)  of 
this  section.  In  compromising  or 
reducing  the  amount  of  a  civil  penalty 
under  paragraph  (b)  of  this  section,  the 
Secretary  shall  state  on  the  record  the 
reasons  for  his/her  determinations. 

(9)  .^ny  person  who  has  requested  a 
hearing  in  accordance  with  paragraph 
(bj(7)  of  this  section  and  who  is 
aggrieved  by  a  final  order  of  the 
Secretary  under  this  section  may  seek 
review  of  such  order  in  the  United 
States  District  Court  for  the  judicial 
district  in  which  the  alleged  violation 
occurred.  Review  by  the  district  court 
shrill  be  on  the  administrative  record 
only  and  r.ot  rip  novo.  Such  an  action 
shall  be  barbed  unless  filed  within  90 
days  after  the  Secretary's  final  order. 

(10)  Civil  penalties  provided  by  this 
seciicn  shdll  he  supplemental  to,  and 
not  in  derogation  of,  any  other  penalties 
or  assessments  for  noncompliance  in 
any  other  provision  of  law. 

(11)  If  the  violation  continues  beyond 
the  bO-day  maximum  specified  in 
paragraph  ''iiZj  of  this  section  or 
beyond  the  20-day  maximum  specified 
in  paragraphs  (b)l3]  and  (b)(6)  of  this 
section,  lease  cancellation  proceedings 
shall  be  initiated  under  either  Title  43  or 
Title  25  of  the  Code  of  Federal 
Regulations. 

(12)  If  the  violation  continues  beyond 
the  20-day  maximum  specified  in 
paragraph  (b)l4)  of  this  section,  the 
District  .Manager  shall  revoke  the 
transporters  authonty  to  remove  crude 
oil  or  other  liquid  hydrocarbons  from 
anv  Federal  or  Indian  lease  under  the 
authority  of  that  District  Manager  or  to 


remove  any  crude  oil  or  liquid 
hydrocarbons  allocated  to  such  lease 
site  This  revocation  of  the  transporter's 
authority  shall  continue  until 
compliance  is  achieved  and  the  related 
penalty  paid. 

(c)  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  under 
paragraph  (b)  of  this  section  after  the 
order  making  the  assessment  has 
become  a  final  order,  and  if  such  person 
does  not  file  a  petition  for  judicial 
review  in  accordance  with  this  subpart, 
or.  after  a  court  in  an  action  brought 
under  this  subpart  has  entered  a  final 
judgment  in  favor  of  the  Secretary,  the 
court  shall  have  junsdiction  to  award 
the  amount  assesEsd  plus  interest  from 
the  date  of  the  expiration  of  the  90-day 
period  provided  by  paragraph  (b)(9}  of 
this  section,  [udgment  by  the  court  shall 
include  an  order  to  pay. 

(d)  The  common  drilling,  production 
and  abandonment  related  violations  are 
categorized  into  3  noncompliance 
ranges.  The  categiiry  for  any  violation  is 
the  gravity  level  to  be  used  for  that 
violation.  Based  on  individual 
circumstances  and  with  the  appropriate 
documentation,  the  gravity  of  a  violation 
may  be  upg-aded  or  downgraded  by  1 
level.  The  Director  shall  establish  a 
detailed  list  of  potential  violations.  The 
violations  shall  be  either 

(1)  A  minor  violation  which  does  not 
affect  the  safety  of  the  workplace,  nor 
does  it  degrade  the  environment  or 
affect  the  amount  of  royalty  income:  or 

(2)  A  moderate  violation,  which  if  left 
uncorrected,  may  eventually  affect  the 
safety  of  the  workplace,  degrade  the 
environment  and/or  affect  royalty 
income;  or 

(3)  A  major  violation  which  has  the 
immediate  potential  to  affect  the  safety 
of  the  workplace,  degrade  the 
environment  and/or  affect  the  royalty 
income. 

(e)  Determination  of  Penalty  Amount 
for  paragraphs  (a)  and  (b)  of  this  section 
are  as  follows: 

(1)  The  amount  of  the  administrative 
penalty  proposed  shall  be  based  upon 
the  formula  set  forth  in  this  subsection. 
The  formula  is  based  on  2  criteria:  i.e., 
the  gravity  of  the  violation;  and  the 
lessee's  or  transporter's  history  of 
previous  violations; 

(2)  The  appropriate  number  of  penalty 
points  shall  be  assigned  to  each 
criterion  using  the  appropriate  tables  as 
denoted  and  the  2  numbers  shall  then  be 
totaled,  and  the  point  accumulation 
converted  into  a  dollar  per  day  amount 
by  using  Penalty  Conversion  Table  A,  B, 
C  or  D.  as  appropriate,  and  the  amounts 
added,  if  necessary. 

(3)  Table  1 — Gravity  of  the  Violation: 


Classification 


Penalty 


Minor  violations 

Moderate  vKXatiom.. 
Maioi  v«iatiors _ 


11 
t\ 
71 


(4]  Table  II — Lessee's  or  Transporter's 
History  of  Past  Violations: 


Mirxx  violations         Numtiec  »  V%  = 

Moderate /oialKXW Numbar«2- 

Maioi  violations    Nombw-S- 

Total — (rounded  dotxr  In  the  nearest 
(mannum  ol  29) 


ttttcM  rurnber) 


History  of  previous  violations 
standards.  History  is  based  on  the 
number  of  violations  issued  in  a 
preceding  36-month  period  beginning 
February  1. 1983.  The  history  of  previous 
violations  may  account  for  a  maximum 
of  29  penalty  points.  The  penalty  points 
shall  be  calculated  on  an  lessee-by- 
lessee  and  lease-by-lease  basis  and,  in 
the  case  of  transporters,  on  a 
transporter-by-transporter  basis  within 
the  jurisdictional  area  of  each  Bureau  of 
Land  Management  District  Office. 

(5)  Penalty  Conversion  Table — A 
(Lesse^Ls): 

(i)  The  following  penalty  conversion 
tables  are  for  violations  not  corrected 
within  the  time  allowed  in  paragraph  (a) 
of  this  section,  or  by  the  20th  day  under 
paragraph  (b)(l]  of  this  section,  or  by  the 
40th  day  under  paragraph  (b)(2)  of  this 
section  or  such  ether  time  period  as  the 
authorized  officer  may  specify  and  shall 
be  used  to  convert  the  accumulation  of 
penalty  points  from  Tables  1  and  II 
above  to  the  appropriate  dollar  per  day 
proposed  penalty. 

Penalty  Conversion  Table— A 


Not 

corractad 

•or  up  to 

KkX 

corrected 

in  40 

days- 

penatly' 
ao«ars 

40  days- 
penalty/ 

Pootta 

doMars 
per  day 
under 

sraotua) 

IMcday 

1 

ano/oc 

»» 

40 - 

75 

n 

750 

41... 

780 

42... 

82 

820 

43.. 

„ «_.«.. 

86 

860 

44.. 

„ „„.„„. ...„„.™..... 

89 

890 

4'i 

93 
97 

830 

46. 

970 

47 

101 

1,010 

48.. 

, . .«.  ■....,.„«.«,■.,.,.,.....,..« 

105 

1,050 

49 

109 

1,090 

■iO 

113 

117 

1  130 

51.. 

1.170 

52.. 

122 

1.220 

53,. 

126 

1.260 

54.. 

- , ,,-...,., 

131 

1.310 

«i5 

135 
140 
145 

1  350 

5« 

1.400 

57.. 

1.450 

sa 

ISO 

1  500 

59.. 

1S6 

1.580 

BO 

160 

1j800 

61 

166 

1.660 
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Penalty  Conversion  TABLE-A-Continued 


(ii)  In  order  to  focus  particularly  on 
serious  violations,  while  also 
considering  an  operator's  past 
compliance  history,  no  dollar  penalty 
shall  be  proposed  for  violations  totalinj^ 
less  than  40  penalty  points. 

(6)  Penalty  Conversion  Table  A 
(Transporters): 

The  amount  of  the  proposed  civil 
penalty  for  failure  of  a  transporter  to 
permit  inspection  of  proper 
documentation  required  by  paragraph 
(b)[4)  of  this  section  shall  be  determi.'ied 
by  formula  based  on  the  following 
criteria;  i.e.,  the  violation  shall  be 
considered  a  major  violation  (see  Table 
I):  and  the  transporter's  history  of 
previous  violations  (see  Table  II), 
Penalty  points  shall  be  assigned  to  each 
criterion  and  the  2  numbers  shall  then 
be  totaled,  and  the  point  accumulation 
converted  to  a  dollar  per  day  amount  by 
using  the  first  column  of  "Penalty 
Conversion  Table  A" 
(7)  Penalty  Conversion  Table  (B) 
(i)  The  amount  of  the  proposed  civil 
penalty  for  violation  of  paragraph  (b)(5) 
of  this  section  shall  be  determined  by 
the  formula  based  on  the  following 


criteria;  i.e.,  the  specific  violation  (Table 
III);  and  the  lessee's  history  of  previous 
violations  (Table  II). 

(ii)  Penalty  points  shall  be  assigned  to 
Hat  h  criterion  and  the  2  numbers  shall 
then  be  totaled,  and  the  point 
accumulation  converted  to  a  dollar  per 
day  amount  by  using  "Penalty 
Conversion  Table  B  " 

Table  III— Type  of  Violation 


(li)  Penalty  points  shall  be  assigned  to 
each  criterion  and  the  2  numbers  shall 
then  be  totaled,  and  the  point 
accumulation  converted  to  a  dollar  per 
day  amount  by  using  "Penalty 
Conversion  Table — C." 

Table  IV— Type  of  Violation 


VoUrbon 


Panaltv 

pona 


Violalion 


Penalty 
panu 


maimams  or  tub- 


Fai;  to  permit  •«<>  uoor  tnc  iMtefKM 

Fails  10  p«'r^.  .nspectjor  Z.- 

"Towing-v  v  wiHtutiy  tsjit  •o  notrty  aner  wel'  be^ios 

Of  rasumat  pTiOjctior  By  tn.  5t^  E)u»»TeM  aay 

itiereatier   


6C 


65 


(iii)  The  following  penalty  conversion 
table  shall  be  used  to  convert  the 
accumulation  of  penalty  points  from 
Tables  II  and  III  to  the  appropriate  per 
day  proposed  monetary  penaltv 

Penalty  Conversion  Table— 8 


Xrioingtr  oc  wiMuOy  prapare* 

mat  ittm  or  mnl»«diiy 

K'xwnngty  or  wilHuty  fwwptnt^  marrtaint  or  lubrmti 

■naccuralt  written  mtofmation 
Kfio»ir<gt),  or  MWultir  ramovM.  usai  w  dwartt  oil 

or    gas    trom    am    laaaa    wittxMt    navmg    lagal 

autfyyity  lo  do  so   .. 
P^jrchases   accapk.  aa«s.  trampon  or  ronvew  to 

anotttir  any  on  or  gat  knomng  or  h»«ms  laaaon  I 

10  knCT»   that   »uc*i   on   or   gat   was   5K)«n   or 

uniawt  jUJ  nrnovue  or  (kwartea 
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TO 


(ill)  The  following  penalty  conversion 
table  shall  be  used  to  convert  the 
accumulation  of  penalty  points  from 
Tables  II  and  IV  to  the  appropriate  per 
day  proposed  monetary  penally 

Penalty  Conversion  Table— C 


Penart> 
dollars 

pe 

day 


(81  Penalty  Convers:on  Table — C: 
(i)  The  am.ount  of  the  proposed  civil 
penalty  for  violations  of  paragraph  (b)(6i 
of  this  section  shall  be  determined  by 
the  formula  based  on  the  following 
criteria:  i.e.,  the  specific  violation  (Table 
IV);  and  the  lessee's  history  of  previous 
violations  (Table  II). 


§  3163.4-2    Criminal  penaltlM. 

Any  person  who  commits  an  act  for 
which  a  civil  penalty  is  provided  in 
§  3163.4-l(b)(6)  of  this  title  shall,  upon 
conviction,  be  punished  by  a  fme  of  not 
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more  than  $50,000  or  by  imprisonment 
for  not  more  than  2  years  or  both. 
:2.  Section  3163.5  is  amended  by: 
A.  Revising  the  title  and  paragraphs 
(a)  and  (b)  to  read: 

§  3163.S    Assessments  and  administrative 
penalties. 

(a)  Assessments  made  under  §  3163.3 
of  this  title  are  due  upon  issuance  and 
shall  be  paid  within  30  days  of  receipt  of 
certified  mail  written  notice  or  personal 
service,  as  directed  by  the  authorized 
officer  in  the  notice.  Failure  to  pay 
assessed  damages  timely  will  be  subject 
to  late  payment  charges  as  prescribed 
under  Title  30  CFR  Group  202. 

(b)  Adniir.'strative  penalties  under 
5  3163  4-1  of  this  title  shall  be  paid 
within  30  days  of  completion  of  any 


final  order  of  the  Secretarv  or  the  f:n.il 
order  of  the  Court. 

B.  Adding  to  the  e;id  of  paragraph  (c) 
the  sentence  The  amount  of  any  civil 
penalty  under  §  3163.4-liDJ  of  this  title, 
as  finally  determined,  may  be  deducted 
from  any  sums  owing  by  the  United 
States  to  the  person  charged." 

13  A  new  §  T;f)3  6  is  added  to  read  as 
fol'.o'As; 

§  3163.6     Injunction  and  specific 
performance. 

(a)  In  addition  to  any  other  remedy 
under  this  part  or  any  mineral  leasing 
law,  the  Attorney  General  of  the  United 
St.i'es  or  his  designee  may  bring  a  civil 
artion  in  a  district  court  of  the  United 
States  to: 


(1)  restrain  any  violation  of  the 
Federal  Oil  and  Gas  Royalty  and 
Management  Act  or  any  mineral  leasing 
law  of  the  United  States;  or 

(2)  compel  the  taking  of  any  action 
required  by  or  under  the  Act  or  any 
mineral  leasing  law  of  the  United  States, 

(b]  A  civil  action  described  in 
paragraph  (a)  may  be  brought  only  in 
the  United  States  district  court  of  the 
judicial  district  wherein  the  act, 
omission  or  transaction  constituting  a 
violation  under  the  Act  or  any  other 
mineral  leasing  law  occurred,  or 
wherein  the  defendant  is  found  or 
transacts  business. 
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Rules  and  Regulations 


This   section   of  the  FEDERAL   REGISTER 
contains   regulatory  documents   having 
general  appticabtWy  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal   Regulations.  */hich  e 
published   under   50   titles   pursuant   to   44 
U.S.C.    1510. 


The  Code  of  Federal  Regulations  is  sofd 
by   the   Supenrrtendent   of   Documents. 
Pnces   of   new  books   are  Nsted   in   the 
first   FEDERAL   REGISTER   issue  of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  810 

Revision  to  the  U.S.  Standards  for  Com,  U.S.  Standards  for  Sorghum,  and  U.S. 
Standards  for  Soybeans 

Correction    > 

In  FR  Doc.  84-24082  beginning  on  page  35743  in  (he  issue  of  Wednesday, 
September  12.  1984,  make  the  following  corrections: 

§810.557    [Corrected] 

1.  On  page  35744,  §  810.557,  the  heading  in  the  table  reading  "Maximum  Hmits 
of — "  should  appear  as  follows: 


Grad* 


lest  witfhl    I 

per  bushal    |  .. 

(pounds)  Total 


Bfotier 


Iparcant) 


tofayi 
niBfsnsI, 
•ndcNhar 

grains 


§810.603    lOrrMrtml] 

1.  On  page  35745,  §  810.603,  the  heading  in  the  table  reading  "Maximum  limits 
of — "  should  appear  as  follows: 


Mttonuni  InMs  cA — 
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MKWTHjm 
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(pounds) 
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Total 
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mater£  '  •"!*••"•  ■• 
(pspCenQ      I     ''^S?!," 
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Also  in  the  fourth  column  of  the  table,  first  entry,  "20"  should  read  "2.0". 

BILLING  coot  tCOS-OI-M 


Agricultural  Marketing  Service 

7  CFR  Part  1065 

Milk  In  the  Net>raska-Westem  Iowa 
Marketing  Area;  Temporary  Revision 
of  Shipping  Percentage 

agency:  Agricultural  Marketing  Ser\'ice, 
USDA. 


ACTION:  Temporary  revision  of  rules. 

SUMMARY:  Tliis  action  temporarily 
increases  for  the  months  of  October  and 
November  1984  the  percentage  of  supply 
plant  receipts  that  must  be  transferred 
or  diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  maintain 
pool  status.  The  revision  is  made  in 
response  to  requests  by  a  cooperative 
association  representing  producers 
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supplying  the  market  and  by  a  large  pool 
distributing  plant  operator  in  order  to 
assure  an  adeqtiate  supply  of  milk. 
EFFECnvi  DATt  September  24, 1984. 
FOR  PURTHCR  MFOMIIATION  CONTACT: 

Robert  F.  Greene,  Marketing  Specialist 
Dairy  Diviaion.  Agricultural  Marketii^ 
Service,  U.S.  Department  of  Agriculture. 
Washington,  D.C  202Sa  (202)  447-2089. 
SUPn^MmTAMV  MPOfMMTION:  Prior 
document  in  this  proceeding: 

Proposed  Temporary  Revision  of 
Shipping  Percentages:  Issued  August  27. 
1984;  published  August  30, 1984  (49  FR 
34366). 

William  T.  Manley,  Deputy    . 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
would  not  have  ■  Significant  economic 
impact  on  a  substantial  ntimber  of  small 
entities.  Such  action  will  provide  greater 
assurance  that  fluid  milk  processors  will 
have  adequate  supplies  of  milk 
delivered  to  their  plants  to  meet  the 
fluid  milk  needs  of  their  customers  and 
ensure  that  dairy  farmers  receive  the 
benefits  of  having  their  milk  disposed  of 
in  the  higher-valtjed  uses. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq. )  and  the  provisions  of  (  lOOS^bMS) 
of  the  Nebraska-WestCTn  Iowa  milk 
order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Ragistar  (40  FR 
34366]  concerning  a  proposed  revision  of 
the  percentage  of  supply  plant  receipts 
that  must  be  transferred  or  diverted  to 
pool  distributing  plants  in  order  for  the 
supply  plant  to  maintain  pool  status  for 
the  months  of  September  through 
November  1984.  Interested  parties  were 
afforded  the  opportunity  to  comment  on 
the  proposal  by  submitting  written  data, 
views,  and  arguments.  No  comments  in 
opposition  to  the  hi^er  shipping 
standards  for  tiw  months  of  October  and 
November  were  received.  Associated 
Milk  Producers,  Inc.,  opposed  the  bi^wr 
standard  for  the  month  of  September. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice,  data,  views  and 
arguments  filed  thereon,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
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October  and  November  1984  the  supply 
plant  shipping  percentages  set  forth  in 
S  1065.7(b)  should  be  increased  from  the 
present  40  percent  to  50  percent.  The 
temporary  revision  should  not  apply 
during  September  1984  because  of  the 
limited  time  that  supply  plant  operators 
would  have  available  in  which  to  make 
the  increased  shipments.  As  noted  by 
one  commentor,  a  supply  plant  operator 
would  need  to  increase  plant  shipments 
by  20  percentage  points  during  the  last 
half  of  September  to  meet  the  proposed 
monthly  increase  of  10  percentage 
points. 

Pursuant  to  the  provisions  of 
§  1065.7(b)(3),  the  supply  plant  shipping 
percentages  set  forth  in  §  1065.7(b)  may 
be  increased  or  decreased  by  up  to  20 
percentage  points  during  any  month  to 
encourage  additional  milk  shipments 
needed  to  assure  an  adequate  supply  of 
milk  to  fluid  milk  handlers,  or  to  prevent 
uneconomic  shipments  merely  for  the 
purpose  of  assuring  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Mid-America  Dairymen.  Inc.  (Mid- 
Am),  a  cooperative  association  which 
represents  a  large  proportion  of  the 
producers  supplying  the  Nebraska- 
Western  Iowa  market,  and  Wells  Dairy. 
Inc..  a  handler  who  operates  distributing 
plants  pooled  under  the  order,  requested 
that  the  percentage  of  supply  plant 
receipts  that  must  be  transferred  or 
diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  be  pooled 
be  increased  temporarily  from  40  to  50 
percent.  The  proponents  of  the 
temporary  revision  cite  declining  milk 
production  and  increasing  Class  I 
disposition  in  the  Nebraska-Western 
Iowa  marketing  area.  Also,  the  National 
Farmers  Organization  and  Gillette  Dairy 
submitted  comments  in  support  of  the 
temporary  revision. 

Mid-Am  stated  that  producer  milk 
pooled  under  the  Nebraska-Western 
Iowa  order  during  the  first  seven  months 
of  1984  has  decreased  by  nearly  11 
percent  from  one  year  ago.  According  to 
the  cooperative,  milk  production  has 
declined  because  of  lower  prices  to 
producers,  higher  milk  production  costs, 
and  the  Milk  Diversion  Program.  Mid- 
Am  cited  a  Cornell  University  extension 
report  that  30.6  percent  of  the 
commercial  dairy  farmers  in  Iowa,  and 
42.3  percent  in  Nebraska,  are 
participating  in  the  Milk  Diversion 
Program,  under  which  dairy  farmers  are 


paid  for  reducing  milk  production.  At  the 
same  time,  the  cooperative  pointed  out, 
the  price  support  level  for  dairy 
products  has  been  reduced  50  cents  per 
hundredweight,  resulting  in  uniform 
prices  paid  to  producers  for  January-July 
1984  that  averaged  27  cents  lower  than 
uniform  prices  for  the  same  perid'd  of 
1983.  Mid-Am  stated  that  costs  of 
producing  milk  have  risen  over  the  same 
period,  producing  a  cost-price  squeeze  in 
net  dairy  farmer  income,  which  is  likely 
to  continue  and  even  accelerate  the 
downward  trend  in  milk  production. 

The  cooperative  stated  that  the 
National  Advertising  and  Promotion 
Program  and  the  improved  economy 
likely  will  result  in  a  continuing 
improvement  in  Class  I  sales  for  the 
remaining  months  of  1984.  Both  Mid-Am 
and  Wells  Dairy  stated  that  increased 
supply  plant  shipping  requirement  will 
assure  a  continued  adequate  milk 
supply  for  distributing  plants  in  the 
Nebraska-Western  Iowa  market.  The 
cooperative  pointed  out  that  such  a 
temporary  increase  will  equalize  the 
performance  standards  for  supply  plants 
qualifying  for  pooling  pursuant  to 
§  1065.7(b)  with  those  pooled  pursuant 
to  §  1065.7(c). 

Producer  milk  pooled  under  the 
Nebraska-Western  Iowa  order  during 
January-July  1984  has  declined  from 
year-earlier  levels,  with  a  range  by 
month  of  5.1  percent  in  January  to  15.4 
percent  in  June  below  the  same  month  in 
the  previous  year.  Meanwhile,  Class  I 
disposition  in  the  market  during  the 
same  period  had  shown  increases  for 
each  month  ranging  from  5.2  percent  in 
July  to  13.6  percent  in  March  over  year- 
earlier  levels.  Under  the  present  supply- 
demand  conditions,  it  is  concluded  that 
a  revision  of  the  supply  plant  shipping 
requirements  by  10  percentage  points  for 
the  months  of  October  and  November 
1984  is  necessary  to  assure  an  adequate 
supply  of  milk  for  fluid  use. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions,  to  maintain  orderly 
marketing  in  the  marketing  area,  and  to 
assure  an  adequate  supply  of  milk  to 
fluid  milk  handlers  for  the  months  of 
October  and  .November  1984; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 


or  extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
for  the  rfionths  of  October  and 
November  1984. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders,  Milk,  Dairy 
products. 

It  is  therefore  ordered,  that  the  40 
percent  pool  supply  plant  shipping 
percentage  requirement  in  §  1065.7(b)  of 
the  order  is  hereby  increased  to  50 
percent  for  the  months  of  October  and 
November  1984. 

(Sec.  1-19.  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  September  24, 1984. 

Signed  at  Washington,  D.C.,  on  September 
18,  1984. 

Edward  T.  Coughlin, 

Director,  Dairy  Division. 

|FR  Doc  M-25213  Filed  9-21-84.  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  100  and  103 

Miscellaneous  Amendments 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  makes  technical 
amendments  to  8  CFR  without  changing 
the  substance  of  the  affected  provisions 
by  changing  the  organizational  title  of 
the  Adjudications  and  Naturalization 
Division  to  Adjudications  Division.  This 
change  is  being  made  since 
naturalization  is  simply  one  type  of 
adjudication. 

EFFECTIVE  DATE:  September  24,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington,  D.C,  20536. 
Telephone:  (202)  633-3048. 


JMI 
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SUPPLEMEMTARV  INFOKMATION:  On 

March  30,  1983.  at  48  FR  13146,  the 
Service  published  the  reorganization  of 
its  Central  and  Regional  Offices  that 
reflected  one  division  under  the  Office 
of  Examinations  to  have  the 
organizational  title  of  Adjudications  and 
Naturalization.  Since  naturalization  is 
simply  one  type  of  adjudication,  that 
title  has  since  been  changed  to 
Adjudications. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  dale  is  not  required  as 
this  rule  c'  lals  solely  with  agency 
managenvnt  and  organization. 

In  accordance  with  5  U.S.C.  605(b),  the 
Ccmmiss'"  ^ner  cf  Immigration  and 
Naturalizhlion  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  document  is  not  a  rule  as  defined  in 
section  1(a)  of  E.0. 12291  as  it  deals 
with  agency  management  and 
organization. 

List  of  Subjects  in  8  CFR  Parts  100  and 

103 

Administrative  practice  and 
procedure,  Authority  delegation. 
Jurisdiction,  Organization  and  functions 
(government  agencies). 

Accordingly,  Chapter  1  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  In  §  100.2,  paragraph  (c)(3)(i)  is 
revised  to  read: 

§  100.2    Organhtattons  and  functions. 


(c)  *  •  * 
(3)  *  *  * 
(i)  Adjudications  Division, 


PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  In  §  103.1.  paragraph  {f)(l)(i)  is 
revised  to  read  as  follows: 
*         •         •         •         * 

(0*  *  • 

(D*  *  * 

(i)  Assistant  Commissioner  for 
Adjudications. 


(Sec.  103  of  the  Immigration  and  Nationality 
Act.  as  amended  (8  U.S.C.  1103)) 


Dated:  September  14.  1984. 
Harriet  B.  Marple, 

Acting  Associate  Commissioner, 
Examinations.  Immigration  and 

Naturalization  Service. 

|FR  Doc.  M-ZS118  nM  B-Z1~M.  S^«S  ,il>| 
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DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

9  CFR  Part  201 

Regulations  and  Policy  Statements 

agency:  Packets  and  Stockyards 
Administration.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  This  document  revises  and 
consolidates  the  regulations  concerning 
weighing  practices,  scale  te^:;ing 
procedures,  disclosure  of  information, 
and  examination  of  records  and 
property.  The  document  also  removes 
two  regulations  concerning  stockyard 
services,  one  regulation  concerning  the 
weighing  of  livestock  for  purposes  other 
than  purchase  or  sale,  and  one 
regulation  concerning  the 
wholesomeness  of  feed  furnished 
livestock.  These  actions  simplify 
existing  regulations  by  consoiidaling 
similar  regulations  and  reduce  or 
eliminate  unnecessary  regulatory 
requirements. 

EFFECTIVE  DATE:  October  24. 1984.  The 
incorporation  by  reference  in  §  201.71 
was  approved  by  the  Director  of  the 
Federal  Register  effective  October  24. 
1984, 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  W.  Davis.  Director,  Livestock 
Marketing  Division,  phone  (202)  447- 
6S51,  or  Kenneth  Stncklin,  Director, 
Packer  and  Poultry  Division,  phone  447- 
7363. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  changes  in  the  regulations 
were  published  in  the  Federal  Register 
on  September  20,  1983  (48  FR  42823).  At 
the  request  of  a  major  trade  association 
representing  poultry  interests,  the 
deadline  for  filing  comments  was 
extended  until  December  2. 1983.  Thirty- 
one  comments  were  filed  in  resjxinse  to 
the  notice.  Of  the  thirty-one  comments 
filed,  twenty-five  addressed  a  single 
proposal,  regulation  §  201.82(b),  and 
opposed  the  proposed  change  in  the 
wording  of  that  regulation  concerning 
the  time  of  weighing  for  live  poultry.  A 
national  packer  also  commented  in 
opposition  to  the  proposed  change  in 
regulation  §  201.82(bj,  but  also 
commented  on  other  proposals.  Of  the 


remaining  five  comments  received,  two 
were  filed  by  national  trade 
associations  and  addressed  selected 
proposals,  and  the  remaining  three 
comments,  representing  the  views  of  a 
national  farm  organization,  a  national 
livestock  market  group,  and  a  State 
Department  of  Agriculture,  approved  all 
of  the  proposals. 

All  comments  received  were  carefully 
considered  by  the  Administration. 

Installation.  Maintenance  and  Use  of 
Scales:  Accurate  Weights 

It  was  proposed  to  retain  the 
requirements  of  the  five  regulations 
pcrtainiivg  to  scale  accuracy  and  to  the 
installation,  maintenance  and  use  of 
livestock,  monorail  and  vehicle  scales 
but  to  consolidate  the  pertinent 
provisions  specifying  those 
requirements  into  a  single  regulation, 
§  201.71.  In  addition,  it  was  proposed  to 
remove  regulation  §  201.72-2,  and  to 
incorporate  by  reference  in  regulation 
§  201.71  the  applicable  requirements 
contained  in  the  General  Code,  Scale 
Code  and  Weights  Code  of  the  1983 
Edition  of  National  Bureau  of  Standards 
Handbook  44  concerning  specifications, 
tolerances  and  other  technical 
requirements  for  commercial  weighing 
and  measuring  devices. 

Only  one  comment  specifically 
addressed  the  proposal,  and  expressed 
reservations  concerning  the 
incorporation  by  reference  in  regulation 
§  201.71  of  the  applicable  requirements 
of  the  1983  Edition  of  the  National 
Bureau  of  Standards  Handbook  44 
because  it  is  subject  to  change  each 
year.  That  comment  misconstrues  the 
effect  of  the  proposed  incorporation, 
which  is  confined  to  the  1983  edition  of 
the  Handbook.  If  changes  are  adopted  m 
future  editions  of  the  Handbook  which 
affect  persons  subject  to  '.he  Act,  those 
changes,  if  appropriate,  can  be 
incorporated  into  the  regulations  only 
after  notice  and  opportunity  for 
comment.  It  should  be  noted,  however. 
that  all  the  States  in  which  scales 
subject  to  the  Packers  and  Stockyards 
■Act  are  located  follow  the  requirements 
of  Handbook  44  as  their  Slate 
requirements. 

The  Admimstralion  has  concluded 
that  regulation  201.71  will  be  adopted  as 
a  final  rule. 

Scale  Testing  and  Reports 

It  was  proposed  to  retain  the  existing 

requirements  for  the  testing  of  scales 
used  to  weigh  livestock,  livestock 
carcasses  or  live  poultry,  but  to 
consolidate  those  requirements, 
currently  specified  in  four  regulations, 
into  a  single  regulation  It  was  also 
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proposed  to  retain  the  requirement  that 
copies  of  the  scale  test  reports  be  filed 
with  the  Administration. 

There  were  no  objections  to  this 
proposal,  but  one  response  questioned 
the  meaning  of  the  term  "competent 
person."  Specifically,  the  response 
questioned  whether  the  term  referred 
only  to  an  official  of  a  regulatory 
agency.  That  term  refers  to  any  qualified 
employee  of  an  independent  scale 
company,  a  State  agency,  or  a  qualified 
employee  of  the  scale  owner. 

For  the  reasons  set  forth  in  the 
proposal  of  September  20, 1983.  the 
Administration  has  determined  that  the 
scale  testing  and  reporting  requirements 
will  be  retained  and  consolidated. 
Accordingly,  regulation  201.72,  as 
proposed,  will  be  adopted  as  a  final  rule. 

Instructions  for  Testing  Scales  and 
Weighing  Livestock,  Livestock 
Carcasses  and  Live  Poultry 

It  was  proposed  to  retain  §§  201.72-1. 
201.73-1.  201.78-1.  201.106-1.  201.106-2. 
and  201.108-1  of  the  regulations  which 
contain  the  technical  instructions  for 
proper  scale  testing  and  weighing 
procedures.  No  comments  were  received 
in  opposition  to  this  proposal. 
Accordingly,  these  regulations  will  be 
retained. 

Scale  Operators  To  Be  Competent 

It  was  proposed  to  consohdate 
§§  201.73,  201.78(b)  and  201.108  of  the 
regulations  which  require  that  persons 
subject  to  the  Act  employ  only  quahfied 
persons  to  operate  scales  for  weighing 
livestock,  livestock  carcasses  or  live 
poultry.  It  was  also  proposed  to 
eliminate  the  requirement  that 
weighmasters  be  rotated  in  their  duties. 
No  comments  were  received  which 
specifically  addressed  this  proposal,  and 
for  the  reasons  set  forth  in  the  notice, 
the  regulations  will  be  consolidated  as 
regulation  §  201.73. 

Reweighing  Livestock  and  Live  Poultry 

Sections  201.76  and  201.109  of  the 
regulations  require  that  persons  subject 
to  the  Act,  and  their  employees,  shall 
reweigh  livestock  or  live  poultry  at  the 
request  of  authorized  representatives  of 
the  Secretary.  It  was  proposed  to 
consolidate  the  two  regulations  and  to 
include  language  to  make  clear  that 
livestock  carcasses  are  subject  to 
reweighing  upon  proper  request.  No 
comments  specifically  addressing  this 
proposal  were  received.  Accordingly, 
the  two  regulations  will  be  consolidated 
and  revised  as  a  final  rule  in  regulation 
201.76. 


Weighing  Other  Than  for  Purchase  or 
Sale;  Stockyard  Services:  Wholesome 
Feed  and  Water 

It  was  proposed  to  remove  §5  201.77, 
201.79,  201.80  and  201.84  of  the 
regulations  which  concern  weighing  for 
purposes  other  than  purchase  or  sale, 
the  furnishing  of  facilities  and  services 
at  stockyards,  the  withholding  of 
stockyard  services,  and  the 
wholesomeness  of  feed  and  water 
furnished  livestock.  No  comments  were 
received  in  opposition  to  the  proposed 
removal,  and  the  four  regulations  will 
therefore  be  removed. 

Suspended  Registrants 

It  was  proposed  to  retain  regulation 
§  201.81,  which  prohibits  persons  subject 
to  the  Act  from  employing  any  person 
who  is  suspended  as  a  registrant  to 
perform  activities  in  connection  with 
livestock  transactions  during  the  period 
of  suspension. 

Only  one  comment  specifically 
addressed  this  proposal,  and  questioned 
whether  the  regulation  would  prevent 
persons  subject  to  the  Act  from 
employing  suspended  registrants  in  a 
capacity  other  than  that  which  they 
were  engaged  in  at  the  time  of  their 
suspension. 

It  is  the  position  of  the  Administration 
that  a  suspended  registrant  should  not 
be  employed  to  perform  any  activities 
related  to  livestock  transactions  which 
are  subject  to  the  jurisdiction  of  the 
Secretary  under  the  Act,  including 
buying  and  selling  livestock  in  any 
capacity  or  furnishing  stockyard 
services.  This  regulation  is  necessary  to 
insure  the  effectiveness  of  suspensions 
ordered  by  the  Secretary,  and  to  prevent 
circumvention  of  suspension  orders 
through  a  myriad  of  direct  and  indirect 
devices. 

The  Administration  has  concluded 
that  the  prohibition  of  regulation  201.81 
will  be  retained,  but  the  regulation  will 
be  revised  to  make  clear  that  the 
regulation  prohibits  the  employment  of 
suspended  registrants  to  perform 
activities  only  in  connection  with  or 
related  to  livestock  transactions  subject 
to  the  jurisdiction  of  the  Secretary  under 
the  Act. 

Handling  and  Weighing  Livestock  and 
Live  Poultry 

It  was  proposed  to  consolidate  the 
requirements  of  regulation  201.82  and 
regulation  201.110  into  a  single 
regulation.  Under  the  proposal, 
regulation  201.110  would  be  revised  and 
consolidated  as  regulation  201.82(b). 

Responses  to  the  proposal  were 
initially  due  on  or  before  November  21, 
1983.  Three  comments  were  received 


during  the  initial  comment  period, 
including  one  from  a  national  farm 
organization,  generally  supporting  all  of 
the  changes  proposed  in  the  notice.  On 
November  16, 1983.  a  letter  was  received 
from  the  National  Broiler  Council 
requesting  an  extension  of  time  in  which 
to  file  responses  to  the  proposal.  An 
extension  was  granted  to  December  2. 
1983.  After  the  extension  was  granted, 
twenty-six  comments  were  received 
from  members  of  the  poultry  industry  in 
opposition  to  the  proposed  change  in 
wording  in  regulation  201.82(b).  Nine  of 
the  twenty-six  comments  received  were 
filed  on  behalf  of  a  single  poultry  firm. 
In  addition,  comments  were  filed  by  10 
other  poultry  processors,  by  five  state 
poultry  associations,  by  one  regional 
association,  and  by  one  national  poultry 
association. 

Based  on  the  comments  received,  the 
proposal  to  revise  the  language  of 
regulation  201.82(b)  was  perceived  as 
imposing  a  new.  more  stringent 
requirement  than  currently  imposed  by 
regulation  201.110.  This  was  not  the 
intent  of  the  agency.  The  change  to  more 
specific  language  was  for  the  purpose  of 
clarification.  The  current  regulation 
pertaining  to  the  weighing  of  live  poultry 
requires  that  live  poultry  be  weighed  "as 
promptly  as  possible  after  the  poultry  is 
loaded  ***.••  in  administering  this 
requirement  over  the  past  several  years 
the  agency  has  consistently  interpreted 
§  201.110  as  requiring  live  poultry  to  be 
weighed  promptly  upon  arrival  at  the 
processors  plant.  Such  an  interpretation 
is  consistent  with  the  existing 
regulation. 

The  Administration's  review  of 
industry  weighing  practices  confirms 
that  this  is  already  the  predominant 
practice  in  the  industry. 

In  view  of  the  foregoing  and  the  fact 
that  live  poultry  is  not  always 
transported  directly  to  a  processing 
plant  after  loading,  the  Administration 
has  concluded  that  the  present  wording 
of  regulation  201.110  shall  be  retained. 
The  Administration's  existing 
interpretation  of  the  requirements  of  this 
regulation  will  not  change  for  those 
dealers  and  handlers  transporting  live 
poultry  directly  to  their  plants  for 
slaughter. 

Accordingly,  the  Administration  has 
determined  that  regulation  201.82(a).  as 
proposed,  will  be  adopted  as  a  final  rule. 
Regulation  201.82(b).  as  proposed,  will 
not  be  adopted  as  a  final  rule.  However, 
the  current  wording  of  regulation  201.110 
will  be  consolidated  in  regulation  201.82 
as  part  (b). 
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Furnishing  Business  Information; 
Inspection  of  Records  and  Property 

It  was  proposed  to  retain  regulation 
201.94  which  requires  persons  subject  to 
the  Act  to  give  to  the  Secretary,  in 
writing  or  otherwise,  and  under  oath  if 
requested,  any  information  concerning 
their  business  subject  to  the  Act.  It  was 
also  proposed  to  consolidate  §§  201.95 
and  201.103  of  the  regulations  which 
require  persons  subject  to  the  Act  to 
permit  authorized  representatives  of  the 
Secretary  to  enter  their  place  of 
business  during  ordinary  business  hours 
to  examine  and  copy  their  records  and 
to  inspect  their  facilities. 

One  comment  specifically  addressing 
these  proposals  was  received.  That 
comment  objected  the  the  deletion  of  the 
word  "proper"  from  the  phrase  "upon 
proper  r-^quest"  in  regulation  201.95. 
That  deletion  was  inadvertent  and  the 
consolidated  rule  retains  the  phrase 
"upon  proper  request."  It  was  also 
suggested  in  the  same  comment  that  it 
would  be  appropriate  to  include  the 
phrase  "upon  proper  request"  in 
regulation  201.94.  The  Administration 
agrees  that  any  request  must  be  in 
conformance  with  its  statutory 
authority,  and  the  suggested 
modification  will  be  adopted. 

Accordingly,  regulation  201.94,  with 
the  amendment  noted  above,  will  be 
retained  and  §§  210.95  and  201.103  of 
the  regulations,  with  the  amendment 
noted  above,  will  be  consolidated  as 
proposed. 

Information  Not  To  Be  Disclosed 

It  was  proposed  to  consolidate 
§  §  201.96  and  201.104  of  the  regulations 
which  prohibit  the  unauthorized 
disclosure  of  business  information.  One 
comment  questioned  whether  the 
regulation  would  prohibit  the 
unauthorized  disclosure  of  information 
voluntarily  given  to  the  Administration 
by  a  person  subject  to  the  Act  either 
during  the  course  of  an  investigation,  in 
response  to  an  informal  request,  or 
under  other  similar  circumstances.  The 
Administration  believes  that  the 
regulation  prohibits  the  disclosure  of  all 
information  received  either  through 
voluntary  submission  or  pursuant  to 
lawful  process.  All  information  received 
by  the  Administration  in  connection 
with  its  enforcement  of  the  Act  is 
"information  given    *   *    *  pursuant  to 
the  Act  and  regulations  *  *  *." 

Accordingly,  §§  201.96  and  201.104  of 
the  regulations  will  be  consolidated  as 
regulation  201.96  and  adopted  as  a  final 
rote. 


Annual  Reports 

It  was  proposed  to  retain  regulation 

201.97  which  requires  the  filing  of 
annual  reports  by  packers,  stockyard 
owners,  market  agencies  and  dealers. 
No  comments  were  received  in 
opposition  to  the  annual  report 
requirement  and  for  the  reasons  set 
forth  in  the  proposal,  regulation  201.97 
will  be  retained. 

Packers  and  Dealers  Not  To  Charge 
Commission.  Yardage  or  Other  Service 
Charges 

It  was  proposed  to  retain  regulation 

201.98  of  the  regulations,  which  prohibits 
packers  and  dealers,  in  connection  with 
the  purchase  of  livestock,  from  assessing 
the  sellers  of  livestock  any  fee  such  as 
yardage,  commission  or  other  service 
charges. 

One  comment  was  received  in 
opposition  to  the  proposal,  and 
expressed  the  view  that  the 
Administration  should  not  prohibit  a 
marketing  device  merely  because  that 
device  "may"  be  used  to  obtain  an 
unfair  competitive  advantage. 

The  principal  reason  advanced  by  the 
Administration  in  support  of  the 
regulation  is  that  buyers  of  livestock 
provide  no  service  to  sellers  in 
connection  with  their  livestock 
purchases  and  are  therefore  not  entitled 
to  assess  such  charges.  In  addition,  the 
assessment  of  such  fees  is  frequently  a 
deceptive  pricing  divice  and  an  unfair 
competitive  practice. 

The  Administration  does  not  believe 
that  the  comment  filed  in  opposition  to 
the  proposal  has  merit,  and  regulation 

201.98  will  be  retained  as  proposed. 

Packer  Purchasing  Livestock  on  a 
Carcass  Basis 

Two  comments  were  filed  in 
opposition  to  the  proposed  retention  of 
regulation  201.99,  which  specifies 
requirements  applicable  to  purchases  of 
livestock  on  a  carcass  weight  or  carcass 
grade  and  weight  basis.  One  comment 
recommended  that  the  regulation  should 
require  only  reasonable  uniformity  of 
hooks,  rollers  and  gambrels.  In  its 
enforcement  of  regulation  201.99,  the 
Administration  allows  a  tolerance  of 
plus  or  minus  two  ounces  for  such 
equipment.  Therefore,  only  "reasonable" 
uniformity  is  in  fact  required.  The  other 
comment  questioned  the 
Administration's  authority  to  impose 
such  a  limitation  on  the  rights  of  parties 
to  agree  to  forms  of  grade  and  weight 
transactions  based  on  weights  other 
than  hot  carcass  weights.  Regulation 

201.99  was  adopted  on  the  basis  of  an 
extensive  record,  including  substantial 
input  from  all  sectors  of  the  livestock 


and  packing  industries,  studies 
conducted  by  the  Administration,  and 
public  hearings.  The  arguments 
advanced  here  in  opposition  to 
regulation  201.99  were  also  advanced 
when  the  regulation  was  first  proposed 
for  adoption,  and  the  Administratioifs 
reasons  for  adopting  {  201.99  are  set 
forth  in  great  detail  in  the  Federal 
Register  of  February  9.  1968.  (33  PR 
2762). 

The  Administration  is  convinced  that 
those  reasons  remain  equally  valid 
today.  Accordingly,  regulation  201.99 
will  be  retained  as  proposed,  and  the 
proviso  in  paragraph  (d)  will  be  deleted. 

Records  To  Be  Furnished  Poultry 
Growers  and  Sellers 

It  was  proposed  to  retain  regulation 
201.100  which  specifies  the  information 
to  be  furnished  poultrv'  growers  and 
sellers.  No  comments  were  received  in 
opposition  to  this  proposal,  and 
regulation  201.100  will  be  retained. 

Statement  With  Respect  To  Insolvency 

It  was  proposed  to  retain  §  203.10  of 
the  Statements  of  Genera!  Policy.  This 
policy  statement  defines  the  test  for 
insolvency  which  will  be  applied  under 
the  Packers  and  Stockyards  Act.  No 
comments  were  received  concerning  the 
proposed  retention  of  this  policy 
statement  and  the  continued  application 
of  the  current  ratio  test  in  the 
determination  of  insolvency. 
Accordingly,  policy  statement  203.10 
will  be  retained  as  proposed. 

Elxecutive  Order 

It  has  been  detenr.med  that  the 
regulations  relating  to  the  weighing, 
scale  testing,  and  services  of  market 
agencies,  dealers,  packers  and  live 
poultry  dealers  or  handlers  are  not 
"major"  rules  as  defined  bv  section  1(b) 
of  E.0. 12291. 

The  rules  will  not  have  an  annual 
effect  on  the  economy  of  SlOG  million  or 
more',  will  not  result  in  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Government  agencies  or 
geographic  regions,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 
Accordingly,  regulatory  impact  analyses 
are  not  required. 

Regulatory  Flexibility  Act 

B.H.  (Bill)  Jones,  Administrator. 
Packers  and  Stockyards  Administration 
has  determined  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
These  rules,  would  remove  several 
restrictions  on  the  business  activities  of 
market  agencies  and  greatly  simplify 
and  clarify  the  regulations. 

Paperwork  Reduction  Act  of  1980 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.],  the  reporting  and  recordkeeping 
requirements  included  in  these  rules 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  clearance  numbers 
0590-0001  and  0590-0003. 

List  of  Subjects  in  9  CFR  Part  201 

Packers,  Reporting  and  recordkeeping 
requiremenl.s.  Scales,  Stockyards, 
Weighing. 

PART  201— [AMENDED  1 

Accordmglv.  Part  201,  Chapter  II  of 
Title  9  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

1.  Section  201.71  is  revised  to  read  as 
follows: 

§  20 1 .7 1    Scales;  ■ccurate  weights,  repairs, 
adiustments  or  repiacements  after 
inspection. 

(a)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers  and  live  poultry  dealers  or 
handlers  to  weigh  livestock,  livestock 
carcasses  or  live  poultry  for  the  purpose 
of  purchase,  sale,  acquisition  or 
settlement  shall  be  installed,  maintained 
and  operated  to  insure  accurate  weights. 
Such  scales  shall  meet  applicable 
requirements  contained  in  the  General 
Code,  Scale  Code  and  Weights  Code  of 
the  1983  Edition  of  National  Bureau  of 
Standards  Handbook  44. 
"Specifications,  Tolerances  and  Other 
Technical  Requirements  for  Commercial 
Weighing  and  Measuring  Devices", 
(Sections  1  and  2)  which  is  hereby 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Uirw.lor  of  the  Kedt;riil 
Register  on  Oi.tober  24.  1984.  T1u-.m> 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 
Handbook  44  is  subject  to  change 
annually.  This  handbook  is  for  sale  by 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center. 
Room  8301. 1100  L  Street  NW.. 
Washington.  D.C.  20408. 

(b)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers. 


packers  and  live  poultry  dealers  or 
handlers  to  weigh  livestock  or  live 
poultry  for  the  purpose  of  purchase, 
sale,  acquisition  or  settlement  shall  be 
equipped  with  a  printing  device  which 
shall  be  used  for  recording  weight 
values  on  a  scale  ticket  or  other 
document  used  for  this  purpose. 

(c)  All  vehicle  scales  used  to  weigh 
livestock  or  live  poultry  for  purposes  of 
purchase,  sale,  acquisition  or  settlement 
shall  be  of  sufficient  length  and  capacity 
to  weigh  the  entire  vehicle  as  a  unit: 
Provided,  That  a  trailer  may  be 
uncoupled  from  the  tractor  and  weighed 
as  a  single  unit. 

(d)  No  scale  shall  be  operated  or  used 
by  any  stockyard  owner,  market  agency, 
dealer,  packer  or  live  poultry  dealer  or 
handler  to  weigh  livestock,  livestock 
carcasses  or  live  poultry  for  purposes  of 
purchase,  sale,  acquisition  or  settlement 
unless  it  has  been  found  upon  test  and 
inspection,  as  specified  in  §  201.72  of  the 
regulations,  to  be  in  a  condition  to  give 
accurate  weight.  If  a  scale  is  inspected 
or  tested  and  found  incorrect  or 
inaccurate  or  if  any  repairs,  adjustments 
or  replacements  are  made  to  a  scale,  it 
shall  not  be  used  until  it  has  been 
inspected  and  tested  and  met  all 
accuracy  requirements  specified  in  the 
regulations. 

2.  Section  201.72  is  revised  to  read  as 

follows: 

§  201.72    Scales;  testing  of. 

(a)  Each  stockyard  owner,  market 
agency,  dealer,  packer  or  live  poultry 
dealer  or  handier  who  weighs  livestock 
or  live  poultry  for  purposes  of  purchase, 
sale,  acquisition  or  settlement,  or  who 
weighs  livestock  carcasses  for  the 
purpose  of  purchase  on  a  carcass  weight 
basis,  or  who  furnishes  scales  for  such 
purposes,  shall  cause  such  scales  to  be 
tested  by  competent  persons  in 
accordance  with  the  regulations  at  least 
twice  during  each  calendar  year  at 
intervals  of  approximately  six  months. 
More  frequent  test  will  be  required  in 
cases  where  the  scale  does  not  maintain 
accuracy  between  tests. 

(b)  Each  stockyard  owner,  market 
agency,  dealer,  packer  and  live  poultry 
dealer  or  handler  who  weighs  livestock, 
livestock  carcasses  or  live  poultry  for 
purposes  of  purchase,  sale,  acquisition 

'  or  settlement  shall  furnish  reports  of 
such  tests  and  inspections  on  forms 
prescribed  by  the  Administrator.  The 
stockyard  owner,  market  agency,  dealer, 
packer  or  live  poultry  dealer  or  handler 
shall  retain  one  copy  of  the  test  and 
inspection  repori  and  shall  file  one  copy 
with  the  regional  office  for  the  region  in 
which  the  scale  is  located. 


(cj  When  the  scales  used  for  weighing 
livestock,  livestock  carcasses  or  live 
poultry  are  tested  and  inspected  by  an 
agency  of  a  State  or  municipality  or 
other  governmental  subdivision,  the 
forms  ordinarily  used  by  such  agency 
for  reporting  test  and  inspection  of 
scales  shall  be  accepted  in  lieu  of  the 
forms  prescribed  for  this  purpose  by  the 
Administrator  if  such  forms  contain 
substantially  the  same  information. 

(Approved  by  the  Office  of  Management  and 
Budget  under  conUol  number  0590-0001) 

§201.72-2    (Removedl 

3.  In  Part  201,  §  201.72-2  is  removed. 

4.  Section  201.73  is  revised  to  read  as 
follows: 

§  201.73    Scale  operators  to  be  qualified. 

Stockyard  owner,  market  agencies, 
dealers,  packers  and  live  poultry  dealers 
or  handlers  shall  employ  qutilifit-d 
persons  to  operate  scales  for  weighing 
livestock,  livestock  carcasses  or  live 
poultry  for  the  purpose  of  purchase, 
sale,  acquisition  or  settlement,  and  they 
shall  require  such  employees  to  operate 
the  scales  in  accordance  with  the 
regulations. 

§§  201.74  and  201.75    (Removed] 

5.  In  Pari  201.  §§  201.74  and  201.75  are 
removed. 

6.  Section  201.76  is  revised  to  read  as 
foUov/s: 

4)201.76     Reweighing 

Stockyard  owners,  market  agencies, 
dealers,  packers  and  live  poultry  dealers 
or  handlers  shall  revveigh  livestock, 
livestock  carcasses  or  live  poultry  on 
request  of  any  authorized  representative 
of  the  Secretary. 

§§  201.77,  201.78,  201.79,  and  201.80 
(Removed] 

7.  In  Pari  201,  §§  201.77,  201.78.  201.79. 
and  201.80  are  removed. 

8.  Section  201.81  is  revised  to  read  as 

follows: 

§  201.81    Susperwfed  registrants. 

No  stockyard  owner,  packer,  market 
agency,  or  dealer  shall  employ  any 
person  who  has  been  suspended  as  a 
registrant  to  perform  activities  in 
connection  with  livestock  transactions 
subject  to  the  jurisdiction  of  the 
Secretary  under  the  Act  during  the 
period  of  such  suspension:  Provided 
That  the  provisions  of  this  section  shall 
not  be  construed  to  prohibit  the 
employment  of  any  person  who  has 
been  suspended  as  a  registrant  until 
such  time  as  the  person  demonstrates 
solvency  or  obtains  the  bond  required 
under  the  Act  and  regulations.  No  such 
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person  shall  be  employed,  however, 
until  after  the  expiration  of  any 
specified  period  of  suspension  contained 
in  the  order  of  suspension. 

9.  Section  201.82  is  revised  to  read  as 
follows: 

§  201 .82    Care  and  promptnesa  In  weighing 
and  handling  livestock  and  live  poultry. 

(a)  Each  stockyard  owner,  market 
agency,  dealer,  packer  and  live  poultry 
dealer  or  handler  shall  exercise 
reasonable  care  and  promptness  with 
respect  to  loading,  transporting,  holding, 
yarding,  feeding,  watering,  weighing  or 
otherwise  handling  livestock  or  live 
poultry  to  prevent  waste  of  feed, 
shrinkage,  injury,  death  or  other 
avoidable  loss. 

(b)  Whenever  live  poultry  is  weighed 
on  a  vehicle  by  a  packer  or  live  poultry 
dealer  or  handler,  the  gross  weight  shall 
be  determined  on  the  scale  normally 
used  for  such  purpose  as  promptly  as 
possible  after  the  poultry  is  loaded  on 
the  vehicle. 

§201.84    [Removed] 

10.  In  Part  201.  §  201.84  is  removed. 

11.  Section  201.94  is  revised  to  read  as 
follows: 

§  201.94     Information  as  to  business; 
furnishing  of  by  packers,  stockyard 
owners,  market  agencies,  and  dealers. 

Each  packer,  stockyard  owner,  market 
agency,  and  dealer,  upon  proper  request, 
shall  give  to  the  Secretary  or  his  duly 
authorized  representatives  in  writing  or 
otherwise,  and  under  oath  or  affirmation 
if  requested  by  such  representatives, 
any  information  concerning  the  business 
of  the  packer,  stockyard  owner,  market 
agency,  or  dealer  which  may  be  required 
in  order  to  carry  out  the  provisions  of 
the  act  and  regulations  in  this  part 
within  such  reasonable  time  as  may  be 
specified  in  the  request  for  such 
information. 

12.  Section  201.95  is  revised  to  read  as 
follows: 

§  201.95    Inspection  of  business  records 
and  facilities. 

Each  stockyard  owner,  market 
agency,  dealer,  packer  and  live  poultry 
dealer  or  handler,  upon  proper  request, 
shall  permit  authorized  representatives 
of  the  Secretary  to  enter  its  place  of 
business  during  normal  business  hours 
and  to  examine  records  pertaining  to  its 
business  subject  to  the  Act,  to  make 
copies  thereof  and  to  inspect  the 
facilities  of  such  persons  subject  to  the 
Act.  Reasonable  accommodations  shall 
be  made  available  to  authorized 
representatives  of  the  Secretary  by  the 
stockyard  owner,  market  agency, 
dealers,  packer  or  live  poultry  dealer  or 


handler  for  such  examination  of  records 
and  inspection  of  facilities. 

13.  Section  201.96  is  revised  to  read  as 
follows: 

§  20 1 .96    Unauthorized  disclosure  of 
business  Infonnation  prohit>ited. 

No  agent  or  employee  of  the  United 
States  shall,  without  the  consent  of  the 
stockyard  owner,  market  agency,  dealer, 
packer  or  live  poultry  dealer  or  handler 
concerned,  divulge  or  make  known  in 
any  manner,  any  facts  or  information 
regarding  the  business  of  such  person 
acquired  through  any  examination  or 
inspection  of  the  business  or  records  of 
the  stockyard  owner,  market  agency, 
dealer,  packer  or  live  poultry  dealer  or 
handler,  or  through  any  information 
given  by  the  stockyard  ovmer,  market 
agency,  dealers,  packer  or  live  poultry 
dealer  or  handler  pursuant  to  the  Act 
and  regulations,  except  to  such  other 
agents  or  employees  of  the  United 
States  as  may  be  required  to  have  such 
knowledge  in  the  regular  course  of  their 
official  duties,  or  except  insofar  as  they 
may  be  directed  by  the  Administrator  or 
by  a  court  of  competent  jurisdiction,  or 
except  as  they  may  be  otherwise 
required  by  law. 

14.  In  §201.99,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  201.99    Purchase  of  livestock  by  packers 
on  8  carcass  grade,  carcass  weight,  or 
carcass  grade  and  weight  basis. 
*         *         *         •         * 

(d)  Settlement  and  final  payment  for 
livestock  purchased  by  a  packer  on  a 
carcass  weight  or  carcass  grade  and 
weight  basis  shall  be  on  actual  hot 
weights.  The  hooks,  rollers,  gambrels  or 
other  similar  equipment  used  at  a 
packing  establishment  in  connection 
with  the  weighing  of  carcasses  of  the 
same  species  of  livestock  shall  be 
uniform  in  weight.  The  tare  shall  include 
only  the  weight  of  such  equipment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0003) 

§§  201.103,  201.104,  201.105,  201.106, 
201.108,  201.109,  and  201.110    [Removed] 

15.  In  Part  201.  §§  201.103,  201.104. 
201.105.  201.106.  201.108,  201.109,  and 
201.110  are  removed. 

(7  U.S.C.  222  and  228  and  15  U.S.C.  46) 

Done  at  Washington,  DC.  this  12th  day  of 
September  1964. 

B.H.  (Bill)  Jones,  Administrator. 
Packers  and  Stockyards  Administration. 

IFR  Doc  84-25317  Filed  »-21-84:  8:4S  •ml 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Administration 
14  CFR  Part  71 

I  Airspace  Docket  No.  •4-AWA-19] 

Changes  to  Controlled  Airspace, 
Hawaii 

Correction 

In  FR  Doc.  84-23138  beginning  on  page 
34442  in  the  issue  of  Friday.  August  31. 
1984,  make  the  following  corrections. 

On  page  34443.  {  71.401  is  corrected  as 
follows: 

1.  In  the  second  column,  under  the 
heading  Honolulu.  HI  [Revised). 
Primary  Airport,  in  the  second  line. 
'•2r29'20'  N."  should  have  read 
•■21*19'20'  N.". 

2.  In  the  third  column: 

a.  In  the  fourth  line  ol  Area  H, 
•■158'01'57'  W."  should  have  read 
"158'03'00"  W.";  and  in  the  fifth  and 
sixth  lines,  '•158°03'00'  W,"  should  have 
read  "158°03'55'  W.". 

b.  In  the  second  line  ol  Area  I,  "1,000" 
should  have  read  "2.200". 

c.  In  the  second  line  ol  Area  J.  "1,600" 
should  have  read  "  "1,000";  in  the 
seventh  line,  "H-5Freeway"  should  have 
read  "H-1  Freeway";  and  in  the  eighth 
line,  "157'1'15'  W."  should  have  read 
"157*51'15"  W". 

BiLUNG  CODE  1505-01-11 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM79-76-204  (New  Mexico— 
25);  Order  No.  397] 

High-Cost  Gas  Produced  From  Tight 
Formations;  New  Mexico 

Issued;  September  21. 1984. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Final  rule. 

summary:  Under  section  107(c)(5)  of  the 
Natural  Gas  Policy  Act  of  197a  the 
Federal  Energy  Regulatory  Commission 
designates  certain  types  of  natural  gas 
as  high-cost  gas.  High-cost  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs  and 
once  designated  may  receive  an 
incentive  price.  Under  section  107(c)(5). 
the  Commission  issued  a  rule 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas. 
lurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  Here  the 
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Commission  adopts  the  recommendation 
by  the  New  Mexico  Energy  and 
Minerals  Department,  and  the  U.S. 
Bureau  of  Land  Management  that  a 
portion  of  the  Pictured  Cliffs  Formation 
located  in  Rio  Arriba  and  Sandoval 
Counties,  New  Mexico,  be  designated  as 
a  tight  formation. 

ifrecnvi  DATE:  This  rule  is  effective 
October  22. 1984. 

FOR  RJRTMER  INFORMATION  CONTACT: 

Kevin  R.  Rees.  (202)  357-5420  or  Walter 
Lawson.  (202)  357-8556. 

Before  CoBunissioners:  Raymond ). 
O'Connor.  Chairman:  Georgians  Sheldon.  A. 
G.  Sousa.  Oliver  G.  Richard  111  and  Charles 
C.  Stalon. 

I.  Background 

Based  on  a  recommendation  made  by 
the  new  Mexico  Energy  and  Minerals 
Department,  Oil  Conservation  Division 
(New  Mexico),  the  Commission  amends 
its  regulations  '  to  designate  a  portion  of 
the  Pictured  Cliffs  Formation  located  in 
Rio  Arriba  and  Sandoval  Counties.  New 
Mexico,  as  a  designated  tight  formation 
eligible  for  incentive  pricing.  The 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  (Director)  issued  a 
Notice  of  Proposed  Rulemaking 
proposing  the  designation  on  June  15, 
1984.* 

The  U.S.  Department  of  Interior. 
Bureau  of  Land  Management  (BLM),' 
supports  the  New  Mexico 
recommendation  in  part,  but  argues  that 
certain  other  areas  should  be  included 
in  the  recommendation  and  that  others 
be  deleted.  BLM  recommends  that  the 
part  of  the  Pictured  Cliffs  Formation 
underlying  Township  24  North.  Range  3 
West.  Sections  26  through  35  and  South 
Vi  of  Section  36.  be  included  in  the  tight 
formation  designation  (Sections  29 
through  32  and  the  West  14  of  Section  33 
were  included  in  the  New  Mexico 
recommendation). 

However,  BLM  also  recommends  that 
the  portion  of  the  Pictured  Cliffs 
Formation  underlying  Township  22 
North.  Range  3.  West  Sections  19 
through  36;  Township  22  North.  Range  4 
West.  Sections  13  through  36;  and 
Township  22  North,  Range  5  West,  all 
sections,  be  deleted  from  the  tight 
formation  designation.  BLM  asserts  that 
this  portion,  located  in  the  southwest 
comer  of  New  Mexico's  proposed  area, 
is  not  part  of  the  same  trend  found  in  the 
Ballard  Pictured  Cliffs  field  and  has  not 
been  adequately  tested,  described  or 


'  18  cm  2n.703{d)  [1983). 

'48  FR  28,113  (Jnne  20. 1983). 

"  Portiaiw  of  rtie  Und  invotv«d  herein  are  Psderat 
lands  and  therefore  the  BLM  wm  invohred  in  the 
ptoceiitng. 


characterized  by  the  data  contained  in 

the  application. 

BLM  describes  the  portion  of  the 
Pictured  Cliffs  Formation  it  supports  as 
being  nearshore  bars  aligned  northwest 
to  southeast,  whereas  the  area  it 
opposes  is  described  as  nearshore  bars 
which  are  extremely  lenticular,  ribbon- 
like deposits  with  a  very  limited 
southwest-northeast  areal  extent.  BLM 
asserts  that  because  of  the  limited  areal 
extent  of  the  deposits,  it  is  unreasonable 
to  include  the  untested  acreage  found 
several  miles  southwest  from  the  edge  of 
the  main  trend. 

U.  Summary  of  Comments 

Several  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  Southern  California  Gas 
Supply  Company  (SoCal)  and  the  Pacific 
Lighting  and  Gas  Supply  Company 
(PLCS)  filed  joint  comments  opposing 
the  New  Mexico  recommendation.  The 
Northwest  Pipelme  Corporation 
(Northwest)  also  filed  comments 
opposing  New  Mexico's 
recommendation. 

SoCal  and  PLCS  objected  to  the 
recommendation  by  New  Mexico  on  the 
grounds  that  there  was  insufficient  well 
test  data  gnd  an  inadequate  analysis  to 
support  its  assertion  that  the 
recommended  area  qualified  as  a  tight 
formation.  SoCal  and  PLCS  assert  that 
the  applicant  before  New  Mexico 
attempted  to  arrive  at  the  expected  in 
situ  permeability  based  on  core 
analyses  from  only  four  wells.  SoCal 
and  PLCS  argue  further  that  while  this 
applicant  chose  to  rely  more  on  an 
analysis  using  Darcy's  equation  to 
estimate  the  recommended  area's 
permeability  rather  than  the  core 
method,  flow  rata  data  from  only  six 
wells  were  available  for  the  analysis. 
SoCal  and  PLCS  feel  this  does  not 
constitute  sufficient  and  adequate 
reservoir  data  to  properly  evaluate  an 
area  of  nearly  370  square  miles. 

SoCal  and  PLCS  also  argue  that  the 
applicant  excluded  certain  unfavorable 
data  from  its  calculations,  resulting  in 
an  erroneously  low  expected  average  in 
situ  permeability.  SoCal  and  PLCS  state 
that  the  analytical  approach  for 
determining  the  average  in  situ 
permeability  under  the  regulations  is  to 
calculate  the  arithmetic  average  of  the 
permeabilities  of  all  productive  wells  in 
the  recommended  area.  SoCal  and  PLCS 
assert  that  the  applicant  excluded  the 
unstimulated  flow  rate  from  one  of  the 
seven  wells  because  the  applicant 
believed  that  the  particular  well  had 
penetrated  a  highly  productive  sweet 
spot  uncharacteristic  of  the 
recommended  Cormation.  yet  included 
rates  from  two  wells  whose  production 


rate  was  too  small  to  measure.  SoCal 
and  PLCS  assert  that  the  applicant  did 
not  submit  enough  supporting  data  to 
justify  the  exclusion. 

SoCal  and  PLCS  assert  that  the 
applicant's  use  of  an  average  net  pay 
thickness  of  41  feet  is  inappropriate  for 
such  a  non-homogeneous  formation  such 
as  the  Pictured  Cliffs  formation,  because 
it  does  not  reflect  localized  differences 
in  net  pay  thickness,  static  and  flowing 
bottom  hole  pressures,  wellbore  radius 
and  near  wellbore  damage  of  individual 
wells.  SoCal  and  PLCS  state  that  they 
have  summarized  the  core  data  and 
have  arrived  at  an  average  pay 
thickness  of  23  feet.  SoCal  and  PLCS 
assert  that  when  this  figure  is  used, 
along  with  the  arithmetic  average  of  the 
unstimulated  flow  rate  for  all  productive 
wells  of  51.2  Mcf  per  day,  it  arrives  at  an 
estimated  in  situ  permeabiUty  of  0.24 
millidarcy,  exceeding  the  0.1  millidarcy 
guidehne  found  in  §  271.703(c)(2)(i)(A). 

On  August  1, 1983,  the  Commission 
also  received  comments  from  Northwest 
Pipeline  Corporation  (Northwest)  in 
which  Northwest  expressed  concern 
about  the  development  and  permeability 
levels  of  the  acreage  found  in  the  South 
Blanco  Pictured  Cliffs  and  Ballard 
Pictured  Cliffs  Pools  as  established  by 
New  Mexico  Order  Nos.  156  and  577 
respectively.*  On  August  31, 1983,  the 
Commission  requested  any  additional 
data  Northwest  had  concerning  these 
areas  and  any  permeability  data 
Northwest  felt  was  pertinent.  On 
October  12, 1983,  the  Commission 
received  the  additional  data  from 
Northwest. 

Northwest  submits  that  New  Mexico 
Spacing  Order  No.  R-1670,  issued  May 
23, 1960,  allows  the  drilling  of  four  wells 
per  section  in  these  pools.  Northwest 
submits  of  the  65  sections  contained  in 
the  Blanco  Pictured  Cliffs  Pool,  29%  are 
100%  developed,  15%  are  75%  developed 
and  37%  are  partially  developed.  In  the 
Ballard  Pictured  Cliffs  Pool,  containing 
103  sections,  there  is  100%  development 
on  46%  of  the  sections,  9%  of  the 
remaining  sections  are  75%  developed, 
4%  of  these  sections  are  66%  developed, 
and  22%  of  the  sections  are  50% 
developed.  Altogether.  Northwest 
submits  81%  of  the  sections  in  the  two 
pools  are  at  least  50%  developed. 
Northwest  therefore  concludes  that 
incentive  prices  for  tight  formation  gas 
has  not  been  needed  for  the 
development  of  these  two  areas  and  that 
it  is  not  necessary  for  the  future 
development  of  the  area  as  well. 


'  New  Mextco  Order  No*.  15*  and  577  were  iuued 
on  May  20. 1952.  and  on  February  9. 1955 
respectively. 
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Northwest  also  submiu  that  it  has 
reviewed  production  history  from  19 

wells  in  the  South  Blanco  Pictured  Cliffs 
Pool  and  of  6  wells  in  the  Ballard 
Pictured  Cliffs  Pool.  Northwest 
calculates  the  permeability  of  the 
recommended  formation,  based  on  its 
review,  to  be  an  average  of  0.113 
millidarcy. 

III.  Discussion 

A.  BLAIs  Recommendation 

The  Commission  has  reviewed  BLM's 
comments  and  finds  that  the  additional 
area  that  BLM  proposes  to  include  m  the 
recommended  area  is  supported  by  the 
evidence  submitted.  The  Commission 
therefore  includes  this  area  in  the  area 
designated  as  a  tight  formation. 

T  he  Commission,  however,  disagrees 
with  BLM's  assertions  that  certain  areas 
recommended  by  New  Mexico  should  be 
deleted.  Review  of  the  data  shows  the 
Pictured  Cliffs  Formation  in  the 
proposed  area  to  be  a  continuous 
lithologic  unit  of  interfingered  sand 
lenses  recognizable  on  electric  logs  of 
wells  throughout  the  recommended  area. 
The  subject  formation,  a  silty  sandstone 
with  clay  filled  pore  spaces,  was 
deposited  in  a  regressive  maMne 
environment  by  the  Late  Cretaceous  sea. 
The  same  physical  forces  responsible 
for  depositing  the  nearshore  bars  found 
near  the  northeast  boundary  were 
operating  during  the  deposition  of  the 
nearshore  bars  in  the  southwest  portion 
of  the  proposed  area.  Consequently,  we 
believe  that  formation  characteristics  in 
the  developed  nearshore  bar  trend  in  the 
northeastern  portion,  from  which  most 
of  the  raw  data  originates,  can 
reasonably  be  used  to  approximate  the 
characteristics  in  the  adjacent  nearshore 
bar  system  believed  to  underlie  the 
sparsely  drilled  southwestern  portion. 
The  Commission's  guidelines  require 
that  a  recommended  area  exhibit  or  be 
expected  to  exhibit  tight  formation 
characteristics.  They  do  not  go  so  far  as 
to  require  that  data  exist  in  the  same 
degree  in  all  parts  of  the  formation  as  in 
the  northeast  portion  of  the 
recommended  area.  If  this  were  so.  then 
undeveloped  areas,  for  which  the 
incentive  price  is  most  needed,  could 
never  be  designated  as  tight  formations. 
The  Commission  believes  that  the 
southwestern  portion  should  not  be 
deleted  from  the  tight  formation 
designation,  since  enough  evidence 
exists  to  lead  to  a  finding  that  this  area 
is  expected  to  exhibit  tight  formation 
characteristics. 

B.  SoCal  and  PLGC's  Comments 

The  Commission  also  finds  SoCal  and 
PLCS's  comments  unpersuasive. 


Commission  review  of  the  data 
submitted  indicates  that  the  flow  rates 
from  the  "sweet  spot"  were  anomolous 
to  the  rest  of  the  recommended  area  and 
finds  that  exclusion  of  the  flow  rate 
from  the  'sweet  spot"  is  justified  in  this 
particular  case.  Furthermore,  the 
Commission  believes  that  the 
applicant's  approximation  of  41  feet  for 
the  net  pay  thickness  of  the  pay  section 
is  supported  by  the  evidence  available. 
Based  on  data  from  nine  wells 
producing  in  the  subject  cross  section, 
excluding  the  flow  rate  from  the  sweet 
spot  area,  the  Commission  arrived  at  an 
arithmetic  average  for  the  unstimulated 
stabilized  flow  rate  of  16.5  Mcf  The 
Commission  finds  that  SoCal  and  PLCS' 
assertion  that  the  unstimulated  flow  rate 
was  51.2  Mcf  was  actually  an 
unstabilized  rate  of  flow  and  not  in 
accordance  with  the  guidelines  in 
§  271.703(c)[2)(i)(B].  Furthermore,  that 
section  of  the  Commission's  regulations 
requires  the  applicant  to  show  a 
stabilized  prestimulated  flow  rate  of  79.5 
Mcf  for  the  subject  formation,  a  figure 
above  SoCal  and  PLCS'  estimated  rate 
of  flow.  Additionally,  the  Commission 
used  its  estimate  of  the  unstimulated 
fiow  rate  and  the  applicant's  estimation 
of  a  net  pay  section  of  41  feet  in  Darcy's 
equation  and  arrived  at  an  expected 
average  in  situ  permeability  of  .tHB 
millidarcy,  which  is  well  below  the  0.1 
millidarcy  requirement  found  in 
§  271.703(c)(2)(i)(A). 

C.  Northwest's  Comments 

We  now  turn  to  Northwest's 
comments  that  certain  areas  have  been 
substantially  developed  and  should  be 
deleted  from  this  designation.  Section 
271.703(c)(2){i)(D)  provides  that  no  area 
should  be  included  in  a  recommendation 
if  that  area  was  authorized  to  be 
developed  by  infill  drilling  prior  to  the 
date  of  the  recommendation,  and 
information  exists  to  indicate  that  the 
area  can  be  developed  absent  the 
incentive  price.  We  have  found  this 
"information"  to  exist  in  cases  where 
the  area  was  substantially  developed  at 
the  time  an  infill  drilhng  order  was 
issued.*  In  this  case,  there  has  been  no 
infill  drilling  order  and  so  there  is  no 
basis  to  exclude  any  areas  under 
§  271.703(c){2)(i)(D).  Additionally,  our 
review  shows  that  88  percent  of  the 
existing  wells  in  the  Ballard  Pictured 
Cliffs  and  South  Blanco  Pictured  Cliffs 
Pools  were  drilled  and  completed  in  the 


» See  Docket  No.  RM7R-78.  (Color.do-1)  FERC 
Stats,  a  Regt.  [Reg.  Preamble*  1877-1981)  ^  SOZZB 
(1981)  Order  124:  Docket  No.  RM7»-7«.  (Coland»^) 
FERC  Stal»  ft  Regt  [Reg.  FVeamble»  1977-1M1| 
1  30244  (19S1).  Orcier  137:  Comminioa  Otia- 
Denying  Rehearing.  Order  137-A  IS  FERC  1  eiJTT 
(1981). 


tight  formation  prior  to  July  16, 1979,  the 
date  at  whidi  the  incentive  price  was 
established.  Accordingly,  production 
from  these  wells  in  the  tight  formation 
will  probably  not  qualify  for  the  NGPA 
section  107  incentive  price.  See 
§  271,703(b)  (2)  and  (3).  Furthermore,  as 
stated  above,  the  Commission  estimates 
the  expected  in  situ  permeability  to  be 
.018  miUidarcy  for  the  designated  area. 

IV.  CoDclusioB 

Based  on  the  above,  the  Commission 
finds  that  the  evidence  submitted  by 
New  Mexico  supports  the  assertion  that 
the  Pictured  Cliffs  formation  meets  the 
guidelines  contained  in  §  271.703(c)(2). 
Thus,  the  Commission  adopts  the  New 
Mexico  recommendation,  with  the 
additional  area  recommended  by  BLM. 

This  amendment  shall  become 
effective  October  22.  1984. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 

formations. 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  I  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary-. 

PART  271 -{AMENDED] 

Section  271.703  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S  C.  7101  et  segj 
Natural  Gag  Policy  Act  of  1978, 15  U.S.C. 
3301-3432;  Administrative  Procedure  Act  5 
U.S.C.  553 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(179)  to  read  as 
follows: 

§271.703    Tight  formattona. 
•        •        •        •        * 

(d)  Designated  tight  formations. 

•  •  •  •  • 

(179)  Pictured  Cliffs  Formation  in  New 
Mexico.  RM79-78-204  (New  Mexico— 
25). 

(i)  Delineation  of  formation.  The 
Pictured  Qiffs  Formation  is  located  in 
Rio  Arriba  and  Sandoval  Counties,  New 
Mexico,  in  Township  22  North,  Range  2, 
3,  4  and  5  West  Sections  5  through  a  16 
through  21,  and  2S  through  36:  Township 
23  North,  Ranges  3,  4  and  5  West  All 
Sections;  Township  24  North.  Range  3 
West.  Sections  19.  20.  26  through  35.  and 
S/2  of  36;  Township  24  North,  Range  4 
West.  Sections  3  through  10  and  13 
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through  36;  Township  24  North,  Range  5 
West.  All  Sections;  Township  25  North, 
Range  4  West.  Sections  S/2  of  30,  31  and 
32;  Township  25  North.  Range  5  West. 
Sections  15  through  23  S/2  of  24,  and  25 
through  30.  NMPM. 

(ii)  Depth.  The  Picture  Cliffs 
Formation  is  defined  as  that  interval  at 
a  depth  of  approximately  3.046  feet  to 
3,141  feet  on  the  Induction  Electric  Log 
from  the  John  E.  Schalk,  Cinco  Diablos 
Well  No.  6.  The  average  depth  to  the  top 
of  the  Pictured  Cliffs  Formation  is  2,685 
feet. 

fFR  Doc.  »4-Z5191  Filed  9-21-84;  8:45  am| 
BtUJNQ  COOC  S717-01-II 


18  CFR  Part  271 

(Docket  No.  RM79-76-218  (New  Mexico— 
26);  Order  No.  398] 

HigrnCost  Gas  Produced  From  Tight 
Formations;  New  Mexico 

Issued:  September  21,  1984. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Final  rule. 


summary:  Under  section  107(c)(5)  of  the 
Natural  Gas  Policy  Act  of  1978,  the 
Federal  Energy  Regulatory  Commission 
designates  certain  types  of  natural  gas 
as  high-cost  gas.  High-cost  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs  and 
once  designated  may  receive  an 
incentive  price.  Under  section  107(c)|5), 
the  Com-mission  issued  a  rjle 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas. 
Jurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  Here  the 
Commission  adopts  in  part  the 
recommendation  of  the  State  of  New 
Mexico  Energy  and  Minerals 
Department  Oil  Conservation  Division 
(New  Mexico)  than  an  additional  area  of 
the  Dakota  formation,  located  in  San 
Juan  Basin  in  San  Juan  County,  New 
Mexico,  exclusive  of  certain  areas 
where  development  has  been 
substantial  be  designated  as  a  tight 
formation. 

CFFECnvE  date:  This  rule  is  effective 
October  22. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  R.  Rees,  (202)  357-5420  or  Walter 
Lawson,  (202)  357-8556. 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman;  Georgiana  Sheldon,  A. 
G.  Sousa,  Oliver  G.  Richard  III  and  Charles 
G.  Stalon. 

I.  Background 

On  October  24, 1984,  the  State  of  New 
Mexico,  Energy  and  Minerals 


Department,  Oil  Conservation  Division 
(New  Mexico)  submitted  a 
recommendation  to  the  Commission  that 
the  Dakota  Formation  located  in  San 
Juan  County.  New  Mexico,  be 
designated  as  a  tight  formation.  A 
Notice  of  Proposed  Rulemaking  was 
issued  by  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation 
(Director)  on  November  14. 1983.' 
The  area  recommended  by  New 
Mexico  was  proposed  to  it  by  M.J. 
Brannon  (Brannon),  who  refers  to  the 
area  as  the  Huerfano  Mountain  Tight 
Gas  Area.  The  area  consists  of  the 
Dakota  Formation  underlying  Sections 
20  East  '/i.  21,  and  28  through  30  of 
Township  25  North.  Range  9  West,  and 
Section  25  of  Tovmship  25  North.  Range 
10  West,  in  San  Juan  County,  New 
Mexico.  The  average  depth  to  the  top  of 
the  Dakota  Formation  is  6400  feet.  The 
average  gross  thickness  of  the  Dakota 
Formation  is  275  feet.  The  recommended 
area  is  also  subject  to  New  Mexico 
Order  No.  R-167(>-V,  issued  May  22, 
1979,  which  authorizes  the 
recommended  formation  for  infill 
drilling. 

The  Bureau  of  Land  Management 
(ELM)' has  concurred  with  the  New 
Mexico  recommendation  and  also 
recommends  the  Dakota  Formation 
underlying  Sections  18, 17  and  18  of 
Township  25  North,  Range  9  West  and 
Sections  13  and  24  of  Township  25 
North,  Range  10  West  be  included  in  the 
recommended  area. 

The  Notice  Of  Proposed  Rulemaking 
was  issued  pursuant  to  §  271. 703  of  the 
Commission's  regulations  to  determine 
whether  the  Commigsion  should  adopt 
New  Mexico's  recommendation.  The 
Notice  provided  that  any  requests  for  a 
public  hearing  were  to  be  filed  on  or 
before  November  29,  1983,  and  written 
comments  were  to  be  filed  on  or  before 
December  29. 1983. 

On  November  29, 1983,  the  Gas 
Company  of  New  Mexico  (GCNM)  and 
the  Southern  Union  Gathering  Company 
(Southern  Union)' filed  a  joint  request 
for  a  public  hearing  on  the 
recommendation.  On  December  29,  1983. 
GCNM  filed  written  comments  in 
opposition  to  the  proposed  designation 
and  Brannon  filed  comments  in  favor  of 
the  proposed  designation.  Brannon  filed 
additional  comments  on  January  20, 
1984.  A  hearing  was  held  on  May  4, 


'  4«  PR  52593.  November  21.  1983. 

'Certain  of  the  lands  involved  are  Federal  or 
Indian  lands  and  under  the  jurisdiction  of  the 
Department  of  Interior.  Bureau  of  Land 
Management. 

■  Gas  Company  of  New  Mexico  is  a  distribution 
division  of  the  Southern  Union  Company  and  an 
affiliate  fo  the  Southern  Union  Cathenng  Company. 


1984.  and  was  attended  by  Brannon. 
GCNM  and  Southern  Union. 

II.  Summary  of  Comments 

A.  Perweabihty  Requirement 

Both  in  its  comments  and  at  the  May 
4, 1984  hearing,  GCNM  asserted  that  the 
estimated  in  situ  gas  permeability  of  the 
recommended  area  was  developed 
erroneously.  To  qualify  for  a  tight 
formation  designation  under 
§  271.703(c)(2)(i)(A),  the  esfimated  in 
situ  permeability  of  the  pay  section  of 
the  formation  must  not  be  expected  to 
exceed  0.1  millidarcy.  GCNM  challenges 
the  method  by  which  Brannon  arrived  at 
the  expected  in  situ  permeability,  which 
New  Mexico  later  used.  More 
particularly,  GCNM  challenges  the  use 
of  the  core  analyses  from  the  Alex  N. 
Campbell-M.B.  Rudman  #1  well 
(Rudman  ^1  well).  The  Rudman  #1  Well 
is  located  760  feet  east  of  the  proposed 
designated  tight  formation  and  is  within 
the  boundaries  of  the  tight  formation 
designated  in  Docket  No.  RM79-76  (New 
Mexico-6).''GCNM  argues  that 
§  271.703(c)(2)(i)(A)  requires  that  the 
core  analyses  performed  must  be  from 
wells  in  the  actual  recommended 
formation  in  order  to  evaluate  the 
permeability  of  the  recommended 
formation. 

in  determining  the  permeability  to  air 
for  the  recommeded  formation,  GCN^ 
also  argues  that  Brannon  used  core 
intervals  which  were  arguably  outside 
of  the  pay  section  of  the  formation. 
According  to  GCNM,  use  of  these  non- 
pay  section  intervals  directly 
contradicts  the  language  of 
§  271.703(c)(2)(i)(A),  requiring  an 
average  in  situ  permeability  throughout 
the  pay  section  of  less  than  0.1 
millidarcy. 

Brannon  responds  to  GCNM's 
arguments  stating  that  data  from  the 
Rudman  *1  well,  located  760  feet  east 
from  the  boundary  of  the  recommeded 
formation,  was  used  for  a  very  limited 
purpose.  Brannon  states  that  the  core 
intervals  were  used  in  conjunction  with 
the  tested  flow  rate  from  the  Brannon 
Federal  28  *2  well,  which  is  located 
5000  feet  to  the  west  of  the  Rudman  *1 
well  and  within  the  boundaries  of  the 
recommended  tight  formation,  to 
determine  the  in  situ  permeability  of  the 
recommended  forma  Hon.  Brannon  also 
argues  that  the  pay  intervals  it  used 
were  selected  according  to  standard 
engineering  procedures. 

GCNM  argues  that  Brannon  failed  to 
perform  a  valid  pressure  build-up 
analysis  or  to  calculate  the  in  situ 


'See  FERC  Stals  A  Regs  |Reg.  Preambles  1977- 
1961)  ^  30.319  (1981).  Order  No.  195. 
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permeability  from  actual,  observed,  pre- 
stimulation  production  rates  of  wells 
operating  in  the  formation.  GCNM 
btated  that  Brannon's  use  of  a  reduction 
factor  of  85%  in  calculating  the  in  situ 
permeability  was  too  high,  causing  an 
unrealistically  low  average  in  situ 
permeability.  GCNM  argued  that  a 
lower  reduction  factor  should  have  been 
used.'  GCNM  argued  further  that  in 
order  to  correctly  calculate  the  in  situ 
permeability,  a  valid  pressure  build-up 
analysis  of  the  recommended  formation 
must  be  performed  and  then  the 
laboratory  permeability  must  be 
corrected  to  the  in  situ  permeability  of 
the  reservoir  based  upon  this  valid 
pressure  build-up  analysis.  Additionally, 
GCNM  argues  Brannon  could  have  also 
taken  the  actual,  per-stimulation. 
stabilized  production  rates  from  wells 
currently  operating  in  the  recommended 
formation  to  calculate  the  in  situ 
permeability  using  Darcy's  Equation. 

Brannon  states  that  it  selected  the 
reduction  factors  described  in  Rex  O. 
Thomas  and  Don  C.  Ward's  paper 
entitled  "Effect  of  Overburden  Pressure 
and  Water  Saturation  on  Gas 
Permeability  of  Tight  Sandstone  Cores" 
in  calculating  the  permeability  of  the 
recommended  formation,  because  the 
Thomas  and  Ward  procedure  was 
developed  from  core  samples  taken  in 
Rio  Arriba  CountY,  New  Mexico,  an 
area  adjacent  to  the  recommended  tight 
formation.  Brannon  argues  that  the 
Donald  Katz  procedure  supported  by 
GCNM  was  developed  on  the  basis  of 
core  samples  taken  from  sandstones  in 
California.  Brannon  believes  that  the 
reduction  procedure  developed  in  the 
San  Juan  Basin,  Rio  Arriba  and  San  Juan 
Counties,  New  Mexico  has  greater 
validity  for  the  recommended  tight 
formation  that  a  procedure  developed 
for  California  sandstones.  Brannon 
further  asserts  that  since  the  Thomas 
and  Ward  procedure  was  used  to 
analyze  the  formation  approved  in 
Docket  No.  RM79-76  {New  Mexico— 6). 
it  should  be  allowed  in  this  case  as  welL 

Brannon  argued  that  it  selected  the 
85%  reduction  factor  because  of  its 
greater  accuracy.  The  overburden 
pressure  of  4320  psi  was  obtained  by 
using  90%  of  the  pressure  derived  from  a 
frac  gradient  of  .75  psi  per  foot.  The 
permeability  reduction  factor  from  air 
permeability  to  in  situ  permeability  of 
4300  psi  overburden  **  for  the  San  Juan 


*GCNM  relied  on  D  Kati  el  al..  Handbook  of 
Natural  Gas  Enginearing. 

•This  figure  i«  InHVl  on  Rgure  1  of  Exhibit  8  in 
the  Thomas  and  Wt    1  paper 


Basin  (Gasbuggy)  area  in  New  Mexico 
indicates  a  reduction  factor  using  the 
mid-range  of  the  plotted  data  to  be  85% 
permeability  to  air.  The  actual  reduction 
factor  needed  to  reach  0.1  millidarcy  or 
less  is  substantially  less  than  the  85% 
■  figure  of  the  Thomas  and  Ward  study. 
Furthermore,  Brannon  asserted  that 
these  permeability  reduction  factors  are 
used  to  account  only  for  overburden 
pressure  and  that  actual  permeability 
reduction  would  be  greater  due  to  the 
influence  of  water  saturation  in  the 
formation. 

B.  Stabilized  Flow  Rate  Requirement 

GCMN  argued  further  that  the 
production  rate  data  that  Brannon 
submitted  fails  to  meet  the  requirements 
of  S  271.703(c)(2)(i)(B)  for  several 
reasons:  (1)  Because  an  unstabilized 
prouction  rate  was  presented  for  the 
Federal  28  ~2  well  and  (2)  the  use  of  the 
erroneously  developed  in  situ 
permeability  data  in  Darcy's  Equation 
produced  equally  erroneous  production 
rate  data.  Section  271.703{c)(2)(i)(B)  of 
the  Commission's  regulations  requires 
that  the  stabilized  production  rate, 
without  stimulation,  of  wells  completed 
for  production  in  the  subject  formation, 
is  expected  to  be  less  than  217  Mcf  per 
day.  GCNM  alleged  that  this 
requirement  was  not  met  because  the 
production  rate  was  constantly 
increasing  and  never  stabihzed. 

According  to  GCNM,  the  use  of  the  in 
situ  permeability  data  adjusted  by  the 
reduction  factors  presented  by  Katz.  et 
al.,  in  Darcy's  Equation  yields  pre- 
stimulation  production  rates  in  excess  of 
the  requisite  217  Mcf  per  day  for  the  four 
of  wells  which  Brannon  presented. 

Brannon  states  that  the  unstimulated, 
stabilized  flow  rate  for  the  Brannon 
Federal  28  »2  well  during  a  48-hour  test 
period  was  zero.  The  stabilized  flow 
rate  after  acid  stimulation  of  the 
Brannon  Federal  28  #2  was  less  than  20 
Mcf  per  day.  Both  the  unstimulated  flow 
test  of  zero  Mcf  per  day  and  the  acid 
stimulated  flow  test  of  19.78  Mcf  per  day 
were  witnessed  and  approved  by  New 
Mexico. '  The  in  situ  permeability  was 
then  calculated,  using  the  stimulated  20 
Mcf  per  day  flow  rate  of  the  Brannon 
Federal  28  ^2  and  Darcy's  equation,  at 
.012  millidarcies.  In  its  presentation  to 
New  Mexico,  Brannon  then  compared 
the  flow  rate  of  the  Brannon  Federal  28- 
#2  to  that  of  the  Rudman  #1  Well.  Using 
the  .002  millidarcy  calcuated  from  the 
analyses  of  the  Rudman  #1  well  core  in 
Darcy's  equation.  Brannon  calculated  an 
unstimulated  flow  rate  of  3.1  Mcf  per 
day.  Brannon  states  that  the  calculated 
rate  comparison  accurately  reflects  the 


unstimulated  flow  rate  witnessed  by 
New  Mexico  and  was  condoctad  to 
show  the  extremely  low  penneability 
evidenced  by  low  flow  rates,  not  to 
show  or  imply  that  the  &«nnon  Federal 
28  #2  had  the  same  penneabiKty  as  the' 
Rudman  #1.  Both  wells  exhibit  a 
permeability  factor  well  below  the  .1 
millidarcy  required  by 
§  271.703(cK2KiKA). 

C.  Economic  Necessity 

Finally.  GCNM  submiU  that  due  to 
changed  economic  circumstances  since 
the  issuance  of  Order  No.  98,*  incentive 
pricing  for  gas  produced  from  ti^t 
formations  is  no  longer  in  the  pubbc 
interest  GCNM  alleges  that  the 
Commission  must  require  proof  of  the 
necessity  for  incentive  pricing  for  tight 
formations  in  this  proceeding,  or  be 
guilty  of  an  arbitrary  and  capricious 
decision  and  an  abuse  of  discretion  in 
direct  contradiction  of  the  public 
interest  GCNM  requested  that  the 
Commission  deny  Brannon's  application 
for  its  failure  to  meet  the  requirements 
of  both  i  27l.703(cK2XiMA)  and  of  the  ' 
regulations  and  order  that  the  need  for 
incentive  pricing  for  tight  formation  gas 
vsill  be  considered  on  a  case-by-case 
basis.  GCNM  requested  that  in  the 
alternative,  the  Commission  remand  the 
application  to  New  Mexico  for  further 
analysis  of  the  penneability  and 
production  rate  characteristics  of  the 
recommended  formation  and  analysis  of 
the  necessity  for  incentive  pricing  for 
gas  produced  from  the  recommended 
formation. 

Brannon  responded  to  GCN'M's 
argument  by  stating  that  the  question  of 
whether  the  incentive  price  for  tight 
formations  is  necessary  to  provide 
reasonable  incentives  for  particular  gas 
supplies  is  beyond  the  scope  of  tight 
formation  rulemaking  proceedings. 
Brannnon  requested  GCNM's  argument 
be  denied. 

ni.  Discussion 

A.  GCNM's  Comments 

The  Commission  has  reviewed  all  the 
evidence  and  comments  presented  in 
this  docket  and  finds  that  the 
recommendation  submitted  by  New 
Mexica  with  the  additional  acreage 
recoounended  by  BLM  meets  the 
guidelines  in  i  271.703(c)(2),  except  as 
discussed  below. 

The  Commission  finds  that  the 
evidence  presented  in  this  proceeding 
demonstrates  that  the  estimated  in  aitu 
penneabihty  of  the  pay  section  of  the 
subject  formation  is  not  expected  to 
exceed  0.1  miUidarcy.  We  reject 


■  Brannon  Exhibits  10  and  11. 


•12FERC1  61,186  (leaO). 
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GCNM's  argument  that  we  cannot 
consider  core  analyses  taken  from  wells 
outside  the  recommended  formation  to 
determine  the  in  situ  permeability.  The 
core  analysis  used  was  taken  from  the 
Rudman  #1  well,  located  a  mere  790  feet 
east  of  the  recommended  area.  The  well 
is  located  in  the  tight  formation  area 
designated  in  Docket  No.  RM79-76  (New 
Mexico — 6)  which  surrounds  the 
recommended  area  on  three  sides.  The 
cross  referencing  of  well  cores  to 
determine  the  geology  between  such 
wells  is  a  common  industry  practice. 
Furthermore,  core  samples  were  never 
taken  from  wells  in  the  recommended 
area.  We  believe  we  can  consider  the 
best  evidence  available  to  determine 
compliance  with  the  guidelines.  The 
Commission  also  rejects  GCNM's 
allegation  that  a  pressure  build-up 
analys's  should  have  been  performed. 
There  is  no  such  requirement  in  the 
Commission's  regulations.  In  light  of  the 
location  of  the  well  from  which  the  core 
sample  was  taken  in  relation  to  the 
location  of  the  recommended  area,  and 
its  use  in  conjunction  with  data  from  the 
Brannon  Federal  28  »2  well,  the 
Commission  finds  that  the  evidence  in 
this  particular  case  is  sufficient  to  meet 
the  requirements  of  §  271.703(c)(l)(i)(A). 

The  Commission  also  finds  that 
Brannon  has  met  the  requirement  of 
§  271.703(c)(2)(i){B)  that  the  stabilized 
production  rate  for  wells  completed  in 
the  subject  formation,  against 
atmospheric  pressure,  without 
stimulation,  is  not  expected  to  exceed  a 
production  rate  of  217  Mcf  per  day. 
GCNM  asserts  that  the  production  rate 
never  stabilized.  In  fact,  the 
prestimulated  production  rate  was  zero. 
Even  after  acid  stimulation  was 
performed,  the  production  rate  was 
substantially  below  217  Mcf  per  day. 
Production  rates  are  initially  above 
what  the  stabilized  rate  would  be,  so 
there  is  no  basis  to  assume  that  the 
stabilized  rate  would  exceed  the 
guideline.  Accordingly,  the  Commission 
rejects  GCNM's  arguments  that  the 
recommended  area  fails  to  meet  the 
requirements  of  S  271.703(c)(2)(i)  (A)  and 
(B). 

The  Commission  also  rejects  GCNM's 
assertion  that  incentive  pricing  for  gas 
produced  from  tight  formations  is  no 
longer  in  the  public  interest  and  that  the 
Commission  must  require  proof  of 
necessity  for  incentive  pricing.  The 
Commission  has  stated  before  that  it 
will  not  use  the  tight  formation 
recommendation  proceeding  as  a  vehicle 
to  reopen  Order  99.»  If  GCNM  seeks 


Commission  review  of  Order  99,  it 
should  request  the  Commission  to 
institute  a  rulemaking  pursuant  to 
§  385.207  of  the  Commission's  rules  of 
Practice  and  Procedure. 

B.  Exclusion  of  Areas  Substantially 
Developed 

New  Mexico  authorized  infill  drilling 
in  the  recommended  area  prior  to  its 
recommendation. '"New  Mexico's  order 
authorizing  infill  drilling  for  the  subject 
area  retained  the  original  320  acre 
drilling  units  but  allowed  the  drilling  of 
an  additional  well  on  each  unit.  At 
present  there  are  21  drilling  units 
contained  in  the  proposed  area.  Prior  to 
the  issuance  of  the  New  Mexico  infill 
order,  wells  had  been  completed  on  14 
of  these  units  representing  66%  of  the 
available  drilling  sites.  The  Commission 
finds  that  this  constitutes  substantial 
development  of  the  proposed  area  at  the 
time  the  infill  order  was  issued.  Because 
the  Commission  believes  this  fact 
indicates  that  these  portions  of  the 
formation  could  have  been,  and  indeed 
were  developed  absent  the  NGPA 
section  107  incentive  price,  the 
Commission  will  exclude  the  14  drilling 
units  developed  prior  to  July  1, 1979, 
from  the  tight  formation  designation." 
The  Commission  otherwise  adopts  the 
New  Mexico  recommendation.'^ 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price.  Tight 
formations. 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  I,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

PART  271— {AMENDED] 

2.  Section  271.703  is  amended  to  read 
as  follows: 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101.  et  seq.; 


•See  Final  Rule.  Order  No.  226,  Docket  No. 
RM79-7e  M  FR  20573.  Mdy  13, 1962. 


'» New  Mexico  Order  No.  R-1670-V,  issued  May 
22.1979. 

"The  areas  developed  prior  to  the  issuance  of 
New  Mexico  Order  No.  R-1670-V  and  excluded 
from  this  order  are  found  in  Township  25  North. 
Range  9  West.  ,NMPM,  Section  17  West  ^.  Section 
18  East  all.  Section  20  East  W.  Section  21  all,  Section 
28  East  V».  Section  29  West  W.  and  Section  30  East 
'/i;  and  Township  2S  North.  Range  10  West.  NMPM. 
Section  13  all.  Section  24  ail.  and  Section  25  F.a8t  Ms 

"See  Docket  No.  RM79-78.  (Colorado-1)  FERC 
Stats,  ft  Regs.  (Reg.  Preambles  1977-1981]  1|30.228 
(1981).  Order  124;  Docket  No.  RM79-76,  (Colorado- 
3)  FERC  Stats.  4  Regs,  |Reg.  Preambles  1977-1981  j 
130.224  (1981),  Order  137:  Commission  Order 
Denymg  Rehearing.  Order  137-A.  15  FERC  161.277 
(1981). 


Natural  Gas  Policy  Act  of  1978. 15  U.S.C. 
3301-3432;  Administrative  Procedure  Act.  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(180)  to  read  as 
follows: 

§  27 1 .703    Tight  formations. 

***** 

(d)  Designated  tight  formations. 

•        *        •        *        • 

(180)  Dakota  Formation  in  New 
Mexico.  RM79-76-218  (New  Mexico— 
26). 

(i)  Delineation  of  formation.  The 
Dakota  Formation  is  located  in  San  Juan 
County.  New  Mexico,  in  Township  25 
North,  Range  9  West,  Sections  16, 17  E/ 
2,  19,  20  W/2,  28  W/2,  29  E/2,  and  30  W/ 
2  NMPM;  Township  25  North.  Range  10 
West,  Section  25  W/2,  NMPM. 

(ii)  Depth.  The  Dakota  formation  is 
defined  as  that  interval  at  a  depth  of 
approximately  6,234  feet  to  6.599  feet  on 
the  Induction  Spherically  Focused  Log 
from  the  M.J,  Brannon  28  No.  2  well.  The 
average  depth  to  the  top  of  the  Dakota 
formation  is  6.400  feet. 

[Vn  Doc  84-25192  Filtd  9-21-84,  8.45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 

[Docket  No.  76N-03081 

Diagnostic  X  Ray  Systems  and  Their 
Major  Components;  Amendments  to 
Performance  Standard;  Correction 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
document  that  amended  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major  components 
by  revising  and  adding  requirements 
concerning  computed  tomography  x-ray 
(CT)  systems.  In  that  document,  a 
formula  was  inadvertently  omitted  in 
the  codified  material.  This  document 
corrects  that  error. 
EFFECTIVE  DATE:  November  29, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Sheehan,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4874. 
SUPPt^MENTARY  INFORMATION!  In  FR 
Doc.  84-23154  appearing  on  page  34698 
in  the  issue  of  Friday,  August  31, 1984, 
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the  following  correction  is  made  on  page 
34712:  In  the  second  column  under 
§  1020.33  Computed  tomography  (CT) 
equipment  in  paragraph  (b)(1),  the 
following  formula  is  inserted  after  "that 


is: 


CTDI 


+7T 
-7T 


D(z)d2 


Dated:  September  18,  1984. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  b^-2i,■^a  Filed  9-21-84,  B  V,  am) 
BILLING  COOC  41W>-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117  ' 

[CGO  82-025] 

Drawbridge  Requirements;  Correction 

AGENCY:  Coast  Guard,  DOT. 

action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  on  drawbridge  requirements 
that  appeared  at  page  17450  in  the 
Federal  Register  of  Tuesday,  April  24. 
1984  (49  FR  17450).  The  action  is 
necessary  to  correct  typographical 
errors  and  omissions  and  to  conform 
place  names  to  the  usage  of  the  Board  of 
Geographic  Names. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  A.T.  Meschter,  (202)  426-1380. 

List  of  Subjects  in  33  (^FR  Part  117 

Bridges. 

PART  117— [AMENDED] 

Accordingly,  the  Coast  Guard  is 
correcting  FR  Doc.  84-10537  appearing 
on  page  17450  in  the  Federal  Register 
issue  of  April  24, 1984,  to  read  as 
follows: 

§117.123    [Amended] 

1.  On  page  17457,  column  three,  the 
section  heading  "§  117.12"  is  corrected 
to  read  "§  117.123." 

§117.141     [Amended] 

2.  On  page  17458,  column  three,  the 
section  heading  "§  117,14"  is  corrected 
to  read  "§  117.141." 

3.  On  page  17459: 


§117.147    [Amended] 

In  S  117.147(b),  "railroad  and  highway 
bridge"  is  corrected  to  read  "railroad 
bridge." 

§117.171    [Amended] 

In  §  117.171(8),  "Department  Public 
Works"  is  corrected  to  read 
"Department  of  Public  Works." 

In  §  117.171(b),  "Yardmaster"  is 
corrected  to  read  "yardmaster." 

§117.193    [AmwKled] 

4.  On  page  17460,  §  117.193  is 
corrected  by  changing  "Bayfarm  Island  ' 
in  the  second  sentence  to  read  "Bay 
Farm  Island." 

§117.215    [Amended] 

5.  On  page  17461,  §  117.215(a)  is 
corrected  by  changing  "from  6  p.m.,  the 
draw  shall  open"  in  the  first  sentence  to 
read  "from  6  p.m.  to  6  a.m..  the  draw 
shall  open." 

6.  On  page  17463: 

§117.253    [Anwnded] 

In  §  117.253(b)(4),  column  one. 
"safely"  is  corrected  to  read  "safety." 

§117.261     [Amended] 

In  §  117.261(a1,  "bnge"  is  corrected  to 
read  "bridge." 

In  §  117.261(b),  "small  craft  expected" 
in  the  fourth  sentence  is  corrected  to 
read  "small  craft  are  expected." 

In  §  117.261(g),  "passage  vessels"  is 
corrected  to  read  "passage  of  vessels," 

7.  On  page  17464: 

In  §  117.261(k),  "November  1,  to  May 
31"  is  corrected  to  read  "November  1  to 
May  31." 

In  §  117.261(u),  "tug"  in  the  third 
sentence  is  corrected  to  read  "tugs." 

8.  On  page  17465: 

§117.273    [Amended] 

In  §  117.273,  the  section  heading  is 
corrected  by  changing  "Canaveral 
Harbor  Barge  Canal"  to  read  "Canaveral 
Barge  Canal." 

§117.287    [Amended] 

In  §  117.287(d),  "Cortex"  is  corrected 
to  read  "Cortez." 

9.  On  page  17466: 

§117.291    [Amended] 

In  §  117.291(a),  "from  8  a.m.  6  to  p.m." 
is  corrected  to  read  "from  8  a.m.  to  6 
p.m." 

In  §  117.291(c),  "West  Hillsorough"  is 
corrected  to  read  "West  Hillsborough." 

§117.300    (Amended] 

In  §  117.300,  "Laxahatchee"  in  the  first 
sentence  is  corrected  to  read 
"Loxahatchep  " 


§117.335    [Amended] 

10.  On  page  17467,  §  117.335  is 
corrected  by  changing  "two  hours  is 
given"  to  read  "two  hours  notice  is 
given." 

11.  On  page  17468: 

§117.355    [Amended] 

In  5  117.355,  third  line,  "St.  Simon's"  is 
corrected  to  read  "St.  Simons." 

§117.367    [Amended] 

In  §  117.367(b),  "opended  '  is  corrected 
to  read  "opened." 

12.  On  page  17469: 

§117.391    (Amended] 

In  §  117.391(b),  column  one, 
"Northwest  Elxpressway  Feeder"  is 
corrected  to  read  "Ohio  Street." 

§117.403    [Amended] 

In  §  117.403,  the  section  heading  is 
corrected  by  changing  "Wasbash  River" 
to  read  "Wabash  River." 

13.  On  page  17470: 

§117.415    [Amended] 

In  §  117.415(a),  "System  Railroad 
bridge"  is  corrected  to  read  "System 
railroad  bridge." 

In  §  117.415(c)(2),  "maintained  In  the 
position"  is  corrected  to  read 
"maintained  in  the  open  position." 

§117.417    [Amended] 

In  S  117.417,  "vessles "  is  corrected  to 
read  "vessels." 

14.  On  page  17471: 

§117.451     [Amended] 

In  S  117.451(c),  "East  Part  Avenue"  is 
corrected  to  read  "East  Park  Avenue." 

§117.453    [Amended] 

In  §  117.453,  "S3197"  is  corrected  to 
read  "US90"  and  "from  9  p.m.,  to  5  a.m." 
is  corrected  to  read  "from  9  p.m.  to  5 
a.m." 

§117.461    [Amended] 

In  S  117.461,  "draws  of  Sl4  bridge"  is 
corrected  to  read  "draws  of  the  Sl4 
bridge." 

§117.477    [Amended] 

In  §  117.477.  "Archafalaya"  in  the 
section  heading  is  corrected  to  read 
"Atchafalaya." 


§117.491    [Amended] 

In  §  117.491(b).  "open"  is  corrected  to 
read  "opened." 

§117.509    [Amended] 

15.  On  page  17472,  §  117.509(a)(4)  is 
corrected  by  changing  "Vermillion"  to 
read  "Vermilion." 

16.  On  page  17473: 
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§117.527    [AnwndMi] 

In  §  117.527,  in  the  first  and  second 
sentences,  "Main"  is  corrected  to  read 
"Maine." 

§117.529    [Amencted] 

In  §  117.529,  "Main"  is  corrected  to 
read  "Maine." 

17.  On  page  17474: 

§117.559    [Amended] 

In  §  117.559,  "Wright"  in  the  section 
heading  is  corrected  to  read  "Wight." 

§117.567     [Amended! 

In  §  117.567.  "mile  24.4"  is  corrected  to 
read  "mile  18.5," 

§117.585    [Amended] 

In  I  117.5^5,  "Achushnet"  in  the 
section  heading  is  corrected  to  read 

".Acushnet.  ' 

§117.587    [Amended] 

!n  §  n7.5fl7.  "from  sunrise  to  7:30  d.m., 
9.30  a.m.,  11  30  a.m.,  1  p.m..  4:30  p.m., 
6  30  p.m..  and  one  hour  after  sunset"  is 
corrected  to  read  "from  sunnse  to  7;30 
a. .71.,  9.30  a.m.  to  U;30  a.m.  1  p.m.,  to  4:30 
p  m..  and  6:30  p.m.  to  one  hour  after 
sunset." 

18.  On  page  17475: 

§117.559    (Amended) 

In  §  11". 599(a),  "draws  of  the 
.Northern"  is  corrected  to  read  "draw  of 
the  Northern." 

In  §  117.599(b).  "the  drawn  shall"  is 
corrected  to  read  "the  draws  shall"  and 
"with  six  months"  is  corrected  to  read 
"within  six  months." 

5  117.601     [Amended] 

In  §  117601.  "USI "  is  corrected  to  read 
"S16.  ■ 

§117.845    [Amended] 

19  On  page  17477,  the  section  heading 
of  §  117.645  is  corrected  by  chnnging 
"Rouge  River"  to  read  "River  Rouge." 

20  On  page  17478: 

§117.655    [Amended] 

In  §  117.655,  "US23"  is  corrected  to 

read  "Second  .-Avenue." 

§117.681     [Amended) 

In  §  117,681,  "US90"  is  removed. 

§117.705    [Amended] 

21.  On  page  17479,  §  117.705  is 
corrected  by  changing  "shall  be  open"  in 
the  second  sentence  to  read  "shall 

open." 

22.  On  page  17480: 

$117,713    {Anwnded] 

In  §  117.713(b).  "District  Commander 

to  so"  is  corrected  to  read  "District 
Commander  to  do  so." 


§117.723    [Amended] 

In  §  117.723,  "and  Overpeck  Creek"  in 
the  section  heading  is  removed. 

In  §  117.723(a)(1).  "Snake  Hill"  is 
corrected  to  read  "Little  Snake  Hill." 

In  §  117.723(.^M3)-  "must  shall  open  or 
signal"  IS  corrected  to  read  "shall  open 
on  signal." 

§117.727    [Amended] 

In  §  117.727,  "Brielle  Township"  is 
corrected  to  "Riviera  Beach." 

§117.615    [Amended] 

23.  On  page  17434.  §  117.815  is 
corrected  by  changmg  "mile  1.3"  to  read 

"mile  1.7." 

24.  On  page  17485: 

§117.821     [Antended] 

In  §  117.821(b).  "Wrighfsville  Beach" 
is  corrected  to  read  "Wrightsville." 

§117.835    [Amended] 

In  §  117.835,  "^erford '  is  conected  to 
read  "Hertford.") 

§117.841    (Amended) 

In  §  117.841.  "Smiths"  in  the  section 
heading  is  corrected  to  read  "Smith" 
and  "US117-S133"  is  corrected  to  read 
"S117-S133." 

25.  On  page  17486: 

§117.853    (Amended] 

In  §  117.863,  "notice  given"  is 
corrected  to  read  "notice  is  given." 

§117.871    [Amended] 

In  §  117.871,  second  sentence,  "ever 
10  seconds"  is  corrected  to  read  "every 
10  seconds." 

In  §  117.889,  "Siuslaw"  is  corrected  to 
read  "Suislaw." 

§117.8S5    (Amended) 

26.  On  page  17487,  the  section  heading 
for  §  117,895  is  corrected  by  changing 
"Waliuski"  to  reed  "Wa)]ooskee," 

§117.937    (Amended] 

27.  On  page  174aa  I  117.937  is 
corrected  by  changing  "bridge  tender's" 
in  the  last  sentence  to  read 
"drawtenders," 

28.  On  page  17490: 

§117.991    [Amended) 

In  §  117.991(c),  "on  quarter  miJe"  is 
corrected  to  read  "one  quarter  mile." 

In  §  117.991(d),  "detector  bream"  is 
corrected  to  read  "detector  beam." 

§117.1003    [Amended) 

In  §  117.1003,  "if  a  least  12  hours"  is 
corrected  to  read  "if  at  least  12  hours." 


Dated:  September  17.  1984. 

T.).  Wojnar, 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation. 

jFR  Dot  8+-2S3U  Filed  9-21-84;  MS  amj 
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33  CFR  Part  165 

ICOTP  Wilmington.  NC  Reg.  84-01) 

Safety  Zone  Regulations:  Upper  Cape 
Fear  River,  NC 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMARY:  At  the  request  of  Old 
Wilmington  Riverfront,  Inc.,  the  Coast 
Guard  will  close  the  Cape  Fear  River  to 
all  traffic  from  the  Hilton  Bascule  Bridge 
down  river  to  Cape  Fear  Towing  during 
the  period  of  the  annual  Riverfest  raft 
race  on  Sunday,  7  October  1904.  The 
regulations  are  intended  to  reduce  river 
congestion  and  ensure  the  safety  of  the 
participants  in  the  Riverfest  raft  race. 

DATES:  This  rule  becomes  effective  at 
1200.  on  Sunday.  7  October  1984,  and 
wil)  remain  in  effect  until  1600,  on 
Sunday.  7  October  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Kevin  C.  Olds,  Chief, 
Operations  Department,  Coast  Guard 
Marine  Safety  Office,  Wilmington,  North 
Carolina,  Phone:  (919)  343-4892. 

SUPPLEMENTARY  INFORMATtON:  On  May 

4,  1984,  the  Coast  Guard  published  a 
proposed  rule,  COTP  Reg.  84-Cl, 
concerning  this  amendment.  In  this 
notice  interested  persons  were  given 
until  June  13. 1984.  to  submit  comments. 
No  comments  were  rereived.  This  is  an 
annual  event  and  no  adverse  comments 
were  anticipated. 

Drafting  Information 

The  drafter  of  this  notice  is  Lieutenant 
Kevin  C.  Olds,  project  officer  for  the 
Captain  of  the  Port. 

Economic  Assessment  and  Certirication 

This  proposed  regulation  is 
considered  to  be  non-significant  in 
accordance  with  DOT  Policies  and 
Procedures  for  Simplification,  Analysis 
and  Review  of  Regulations  (DOT  Order 
2100.5).  Its  economic  impact  is  expected 
to  be  minimal  since  the  period  of  closure 
to  river  traffic  will  only  be  four  hours. 
Vessel  movement  records  indicate  that 
commercial  river  traffic  in  this  area  of 
the  Cape  Fear  River  would  be  minimal 
during  the  period  of  closure  and 
scheduling  of  commercial  vessel . 
movements  can  be  adjusted  if  necessary 
to  avoid  the  area  during  the  closure 
times.  The  most  impact,  though  non- 
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economic,  will  be  to  the  pleasure  boat 
operators  who  have  in  past  years  lined 
the  riverbanks  during  past  raft  races. 
They  have  in  the  past  created  safety 
hazards  and  much  congestion  in  this 
area  of  the  river  during  the  raft  race. 
Based  upon  this  assessment,  it  is 
certified  in  accordance  with  section 
805(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Also,  the 
regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
of  February  17. 1981,  on  Federal 
Regulation  and  has  been  determined  not 
to  be  e  major  rule  under  the  terms  of 
that  order. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

PART  165— {AMENDED] 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33.  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  §  165.T501  to  read  as  follows: 

§  165.T501     Safety  Zone. 

(a)  Location:  The  following  area  is  a 
safety  zone:  The  Northeast  Cape  Fear 
River  from  the  Hilton  Bascule  Bridge 
down  river  to  Point  Peter  and  the  Cape 
Fear  River  from  Point  Peter  down  river 
to  Cape  Fear  Towing. 

(b)  Regulations:  (1)  In  accordance 
with  General  Regulation  in  {  165.20  of 
this  part,  entry  info  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

(33  U.S.C.  1225  and  1231;  33  CFR  160.5.  49 
CFR  1.46) 

Dated:  September  5. 1984. 
D.L  McCord. 
Acting  CDR.  U.S.  Coast  Guard. 

|FR  Doc  54-25313  Filed  »-n-84:  B:4S  amj 
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VETERANS  ADMINISTRATION 

DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 

Post-Vietnam  Era  Veterans 
Educational  Assistance  Program; 
Change  of  Program 

agency:  Veterans  Administration  and 
Department  of  Defense. 

ACTION:  Final  regulation. 


37383 


summary:  This  regulation,  issued  jointly 
by  the  VA  (Veterans  Administration) 
and  the  Department  of  Defense,  states 
that  all  of  the  provisions  of  38  CFR 
21.4234  apply  to  veterans  who  are 
receiving  educational  assistance  under 
VEAP  (the  Post-Vietnam  Era  Veterans' 
Educational  Assistance  Program)  and 
who  wish  to  change  their  program  of 
education.  This  should  eliminate 
confusion  which  has  arisen  in  this  area. 
EFFECTIVE  DATE:  August  27.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225).  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Ave,  NW.,  Washington,  DC  20420  (202- 
389-2092). 

SUPPl£MENTARY  INFORMATION:  On 

pages  13892  and  13893  of  the  Federal 
Register  of  April  9. 1984  there  was 
published  a  notice  of  intent  to  amend 
part  21  to  clarify  the  regulation 
governing  changes  of  program  for  VEAP 
recipients. 

Interested  people  were  given  30  days 
to  submit  comments,  suggestions  or 
objections.  The  VA  received  no 
comments,  suggestions  or  objections. 
Accordingly,  the  agency  is  making  the 
proposal  final  without  change. 

The  VA  and  the  Department  of 
Defense  have  determined  that  this 
regulation  is  not  a  major  rule  as  that 
term  is  defined  by  Executive  Order 
12291,  entitled  "Federal  Regulation". 
The  annual  effect  on  the  economy  will 
be  less  that  SlOO  million.  The  regulation 
will  not  result  in  any  major  increases  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  and  the  Secretary  of  Defense 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  this 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  analyses  requirements 
of  sections  603  and  604. 

This  certification  can  be  made 
because  this  regulation  contains  a 
technical  change  which  does  not  affect 
basic  VA  policy.  It  will  have  no 
significant  economic  impact  on  small 
entitites,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Grant  programs- 
education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  August  8.  1984. 

By  direction  of  the  Administrator. 
Everett  Alvarex,  Jr., 
Deputy  Administrator. 

Approved:  August  27.  1984. 
Edgar  A.  Chavarrie, 
Deputy  Assistant  Secretary  of  Defense. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

The  Veterans  Administration  is 
amending  38  CFR  Part  21  as  set  forth 
below: 

Section  21.5232  is  revised  as  follows: 

§  21.5232    Chang*  of  program. 

In  the  administration  of  benefits 
payable  under  Chapter  32,  title  38, 
United  States  Code,  the  Veterans 
Administration  will  apply  5  21.4234  in 
the  same  manner  as  it  is  applied  in  the 
administration  of  Chapters  34  and  36. 
(38  U.S.C.  1641) 

(n?  Doc  84-Z5237  Filed  9-21-84  «  45  air| 
WIXING  COOC  (330-ei-H 


POSTAL  SERVICE 
39  CFR  Part  10 

Express  Mail  International  Service  to 
Norway 

agency:  Postal  Service. 

ACTION:  Final  action  on  Express  Mail 

International  Service  to  Norway. 

SUMMARY:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
Norway,  the  Postal  Service  intends  to 
begin  Express  Mail  International  Service 
with  Norway  at  postage  rates  indicated 
in  the  tables  below.  Service  is  scheduled 
to  begin  on  October  23, 1984. 

EFFECTIVE  DATE:  October  23, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Leon  W.  Perlinn  [202]  245-4414. 
SUPPLEMENTARY  INFORMATION:  By  a 

notice  published  in  the  Federal  Register 
on  August  20. 1984  (49  FR  33025).  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  Express  Mail 
International  Service  to  Norway. 
Comments  were  invited  on  published 
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rate  tables,  whicli  are  proposed 
amendments  to  the  International  Mail 
Manual  (incorporated  by  reference  in 
the  Code  oi  Federal  Regulations.  39  CFR 
10.1),  and  which  are  to  become  effective 
on  the  dale  service  begins.  No 
comments  were  received. 

Accordingly,  the  Postal  Service  states 
that  it  intends  to  begin  Express  Mail 
International  Service  with  Norway  on 
October  23. 1984  at  the  rates  indicated  in 
the  table  below. 

List  of  Subjects  in  39  CFR  Part  10 

Postal  service,  Foreign  relations. 

Norway— Express  Mail  Internatioi^l 
Service 


Custom  designw)  servica  ■  ' 


Up  to  Mt  ndutrg 


i- 


On  (Mniand  mtvics  ■ 


U»  to  an«  ndutng 


Pounds 


Rate 


Pounds 


-4- 


Rata 


1 

2  . 

3  ... 
4 

5 

6 

7 

8. 

9  ._ 

10  ... 

M 

12     . 
13..... 

14 

15 

16  ... 
17... 

18 

19 

20 , 

21 , 

22 

23  .... 

24  . 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 


szaoo 

31.70 

35.40 

».10 

42.80 

4A.50 

SO  20 

53.90 

S7.«0 

6130 

6S0O 

88.70 

72.40 

78.10 

79.80 

83.50 

87  20 

Ml90 

94  80 

98  30 

102.00 

105  70 

109.40 

11310 

116  80 

120  50 

124  20 

127  90 

13180 

135  30 

139  00 

14270 

146  40 

ISO  to 

15380 

157.50 

16120 

164.90 

168  00 

17730 

176.00 

179  70 

18940 

187  H) 


1.._ 

2 

3 

«_. 

5 

6-.- 

7 

8— 

to 

11  _ 

12... 

13- 

14  _ 

1&- 

16.. 

17.. 

18_ 

19.. 

20  . 

21_ 

22  . 

23.. 

24.. 

25 

26 

27. 

28 

2»._ 

;  30 

31   . 

I  32... 

33.- 

34.. 

[ss  . 

|36._ 
137.. 

138. 
I  39 
|40_. 
141.. 

I  42-. 
I  43... 
I  44.. 


4S2aioo 

2a  70 
27  40 
31.10 
34.80 
31.50 
42.20 
45.90 
46.60 
S3.X 
57.00 
6070 
64.40 
6810 
7180 
75  50 
79.20 
8290 
86.60 
90  30 
94.00 
97  70 
101  40 
tOSIO 
10880 
112.50 
116  20 
11990 
.123.80 
...  127  30 
.19100 
134  70 
136^40 
142.10 
145  80 
149.50 
153  20 

is&ao 

160.60 
1C4  30 

!  166.00 
t71  70 
17540 
179  10 


'  Ram   in   Iha   tabic  are   ipoicaMa  to   aac 
international  Custom  OmmffimiEifinm  MM  tfamad  ml*  a 
Service  Agreement  provxing  kx  lendar  tr/  &m  rtislooier  at  a 
designated  PoatOMtoe. 

'  Pickup  •  axarttile  under  a  Senwe  Agraaniant  foi  an 
added  ctwga  e«  SSjOO  tor  a«»  BdM>  stopi.  himHsh  ot 
me  nun*«  o«  pwcaa  pctMd  up  Oomaatic  atid  ntemaaonal 
Express  Mail  pckad  <m  togMwr  miar  tw  sana  Sarvm 
Agreement  mcurs  onty  one  pickup  charge 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 


(39  U.SC.  401.  «M.  407) 
W.  Alien  Sanders. 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 

|FR  Doc.  »4-25247  Filed  9-21-*l.  »:45  4IBl 
BtUJMG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(AD-FRL-2620-31 

Standards  of  Performance  tor  New 
Stationary  Soiirces;  Reference 
Mettwds;  Revtsion  To  Hethod  12  for 
Inorganic  Lead  To  Add  a  Method  of 

Additions  Procedure 


Correction 


I 


In  FR  Doc.  84-21131  beginning  on  page 
33842  in  the  issue  of  Friday,  August  24. 
1984.  make  the  following  correction:  In 
column  three,  the  equabon  at  the  bottom 
of  the  page  should  read: 

BtLUNQ  CODE  1S06-0V-M 


DEPARTKCMT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  170 

[CGD  79-0231 

Subdivision  and  Stability  Rcgtriations 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 


summary:  This  document  corrects  three 
incorrect  definitions  in  the  final  rule 
issued  .November  4.  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lt.  Albert  W.  Horsmon  Jr.,  Commandant 
(G-MTH-5/13).  Room  130a  U.S.  Coast 
Guard  Headquarters.  Washington,  D.C. 
20593.  1202)  426-2187. 

Discussion  of  Correction 

§170.170    (Amandad) 

In  the  Federal  Register  of  November  4, 
1983,  page  51014,  some  definitions  for 
the  coefficient  P  in  the  inequality 
defining  GM  in  $  170.170(a)  are  incorrect 
due  to  typographical  errors.  The  second, 
third,  and  fourth  definitions  for  P  are 
corrected  to  read: 

P  =. 055 +  (L/1309)» metric  tons/m'  ...  for 
ocean  service.  Great  Lake«  winter 
service,  or  service  on  exposed  wafers. 


P--. 0033 +  (L/14,200)»  tons/ft »   .  .  .    for  Great 

Lakes  summer  »ervice  or  service  on 

purtially  protected  wateri. 
P=. 036 +{L/1309)' metric  tona/m*  ...    lor 

Great  lakes  •uminer  service  or  service  on 

partially  protected  waters. 
Dated:  September  18. 1964. 
Clyde  T.  Luak,  Jr.. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Merchant  Marine  Safely. 

(FR  Ooc.  •4-2U12  Filed  »-n-S4:  •:«  am) 
BILLtira  COOC  4919-14-M 


FEDERAL  COMMUNtCATIOftS 
COMMISSION 

47  CFR  Parti 

Amendment  of  Part  1  of  the  Rules 
Concerning  Practice  and  Procedure  in 
the  Private  Radio  Service* 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  an 
error  in  the  Appendix  to  an  amendment 
of  the  rules  of  practice  and  procedure  in 
the  Private  Radio  Services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  DeYoung,  Private  Radio  Bureau. 
(202)  632-7175 

Mary  Beth  Hess,  Private  Radio  Bureau. 
(202)  634-2443 

SUPPlfMENTARY  INFORMATION: 

Erratum 

Released:  September  17.  1994. 

In  the  matter  of  amendment  of  Part  1  of  the 
Rules  concerning  F*ractice  and  Procedure  in 
the  Private  Radio  Services. 

On  July  24, 1984,  the  Commission 
released  an  Order  (FCC  84-323)  (August 
2, 1984,  49  FR  30943)  in  the  above- 
captioned  proceeding.  Section  1.925(f), 
(g)  and  (h)  were  printed  incorrectly  in 
the  Appendix.  Those  paragraphs  should 
read: 

§  1.925    Application  for  special  temporary 
auttiortzatton,  temporary  pennit  or 
temporary  operating  autlMrtty. 

***** 

(f)  An  applicant  for  a  Ship  Radio 
station  license  may  operate  the  radio 
station  pending  issuance  of  the  ship 
station  authorization  by  the  Conunisaion 
for  a  period  of  90  days,  under  a 
temporary  operating  authority, 
evidenced  by  a  properly  executed 
certification  made  on  FCC  Form  506-A. 

(g)  An  applicant  for  a  Business  Radio 
station  license  utilizing  an  already 
authorized  facility  may  operate  the 
radio  station  for  a  period  of  180  days. 
under  a  temporary  pennit,  evidenced  by 
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a  properly  executed  certification  made 
on  FCC  Form  572,  after  the  mailing  of  a 
formal  application  for  station  license 
together  with  evidence  of  frequency 
coordination,  if  required,  to  the 
Commission.  The  temporary  operation 
of  stations,  other  than  mobile  stations, 
within  the  Canadian  coordination  zone 
will  be  limited  to  stations  with  a 
maximum  of  5  watts  effective  radiated 
power  and  a  maximum  antenna  height 
of  20  feet  (6.1  meters)  above  average 
terrain. 

(h)  An  applicant  for  a  radio  station 
license  under  Part  )0.  Subpart  M,  of  this 
chapter  to  utilize  an  already  existing 
Specialized  Mobile  Radio  System 
(SMRS)  facility  or  to  utilize  an  already 
licensed  transmitter  may  operate  the 
radio  station  for  a  period  of  up  to  180 
days,  under  a  temporary  permit 
evidenced  by  a  properly  executed 
certification  of  FCC  Form  572  after  the 
mailing  of  a  formal  application  for 
station  license,  provided  that  the 
antenna  em.ployed  by  the  control  station 
is  a  maximum  of  20  feet  (6.1  meters) 
above  a  man-made  structure  (other  than 
an  antenna  tower)  to  which  it  is  affixed. 
•         *         •         •         • 

Federal  Communications  Commission. 
William  J.  Tricarico. 

Secretciry. 

|FR  Uoc  84-25364  Filed  0-21-84.  8:45  am| 
BILUNO  COOC  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1140 
(Ex  Parte  No.  402] 

Reasonat>ly  Expected  Costs 

agency:  Interstate  Commerce 
Commission.        ^ 
action:  Final  rules. 


summary:  In  response  to  petitions  we 
are  modifying  the  regulations,  published 
at  47  FR  83703,  August  4, 1982,  governing 
the  computation  of  "reasonably 
expected  costs'  in  connection  with 
railroad  surcharges  on  traffic  that 
originates  or  terminates  on  light  density 
lines.  The  modifications:  (1)  Explicitly 
provide  that  reasonably  expected  costs 
may  be  assigned  to  single-line  traffic 
originating  or  terminating  on  the 
surcharged  line  and  that  surcharges  may 
be  applied  to  single-line  as  well  as  joint- 
line  traffic;  (2)  clarify  the  intent  of  the 
existing  regulations  that  the  costs  and 
revenues  of  overhead  traffic  be 
excluded  from  the  computation  of 
reasonably  expected  costs  and  provide 
a  better  method  for  excluding  such 
costs;  and  (3)  in  connection  with 


computation  of  the  return  on  investment 
component  of  reasonably  expected 
costs,  (a)  provide  for  the  inclusion  in  the 
investment  base  of  a  working  capital 
allowance  and  tax  benefits,  and  (b) 
specify  the  use  of  the  real  (inflation 
adjusted)  cost  of  capital  and  the  average 
value  of  the  investment  base  during  the 
surcharge  period. 

EFFECTIVE  DATE:  These  modifications 
are  effective  on  October  23, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245 
Wayne  A.  Michel,  (202)  275-7657,  or 
Tom  Shick,  (202)  275-7972 

SUPPLEMENTARY  INFORMATION:  On 

August  4.  1982,  final  rules  were  issued 
for  calculating  the  "reasonably  expected 
costs  '  of  operating  a  hne  for  purposes  of 
light-density  line  surcharges  in 
accordance  with  section  217  of  the 
Staggers  Rail  Act  of  1980,  49  U.S.C. 
10705a(b).  In  response  to  petitions  we 
are  reopening  the  proceeding  and 
modifying  the  rules  (1)  to  provide 
explicitly  that  the  surcharge  is 
applicable  to,  and  reasonably  expected 
costs  may  be  assigned  to,  single-line  as 
well  as  joint-line  traffic  originating  or 
terminating  on  the  surcharged  line;  (2)  to 
clarify  the  rules  to  exclude  the  costs  as 
well  as  revenues  of  overhead  traffic  in 
the  computation  of  overhead  costs,  and 
to  provide  a  better  method  for  excluding 
such  costs;  and  (3)  to  compute  return  on 
investment  by  applying  the  "real" 
(inflation  adjusted)  cost  of  capital  to  the 
average  value  of  the  investment  base 
during  the  surcharge  period,  and  to 
include  working  capital  and  tax  benefits 
in  the  investment  base. 

A  detailed  discussion  of  these  and 
other  issues  raised  by  the  parties  is 
available  in  the  full  decision.  To 
purchase  a  copy  of  the  full  decision 
contact  T.S.  InfoSystems,  Inc.,  Room 
2227,  Interstate  Commerce  Commission, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

The  changes  to  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  TTie 
general  purpose  of  the  changes  is  to 
provide  greater  accuracy  in  determining 
reasonably  expected  costs. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

This  notice  of  modification  to  the 
Final  Rules  is  issued  under  49  U.S.C. 
10321,  10362.  and  10705a  and  5  U.S.C. 
553. 

Chapter  X  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  as 
detaMed  in  the  appendix. 


List  of  Subjects  in  4S  CFR  Part  1140 

Railroads,  Uniform  systems  of 
accounts. 

Decided:  August  30.  1984. 

By  the  Commiscion,  Chairman  Taylor.  Vice 
Chairman  Andre,  Commistionen  Sterrett  and 
Cradison.  Vice  Chairman  Andre  concurred 
with  a  separate  expression.  Chairman  Taylor 
wag  absent  and  did  not  participate. 
lames  H.  Bayne, 
Secretary 

Vice  Chairman  Andre,  Concurring: 

In  the  computation  of  rate  of  return  on 
investment,  I  would  continue  to  use  the 
nominal  cost  of  capital  rather  than  the 
methodology  proposed  by  the  majority. 
See  my  statement  in  Ex  Parte  No.  274 
(Sub-No.  5),  Revision  of  Abandonment 
Regulations.  367  I.CC.  831.  845  (1983). 


Appendix 

PART  1140— [AMENDED] 


< 


49  CFR  Part  1140  amended  as  follows: 
1.  Section  1140.2  is  amended  by 
adding  text  to  follow  the  existing  text  in 
the  introductory  text  of  paragraph  (b) 
and  to  paragraph  (b)(7){i);  by  revising 
the  introductory  text  and  paragraphs  (B) 
through  (E)  in  paragraph  (b)(7)(ii);  by 
revising  paragraphs  (b)(7)(iii)  and  (b)(8); 
by  adding  text  to  follow  the  existing  text 
in  paragraph  (b)(12)(i):  by  revising  the 
introductory  text  and  paragraphs  (B) 
through  (E)  of  paragraph  (b)(12)(ii):  and 
by  revising  paragraph  (b)(12)(iii)  to  read 
as  follows: 

§  1140.2    Raaaonabty  axpectad  costs. 
•         •         •         •         • 

(b)*  •  • 

The  costs  associated  with  overhead 
traffic  are  not  considered  to  be 
reasonably  expected  costs  of  operating 
the  line,  and  shall  not  be  included  in  the 
total  cost  calculated  under  \  1140.2  of 
these  regulations.  However,  in  view  of 
the  difficulty  of  identifying  and 
excluding  from  the  operating  expense 
accounts  prescribed  in  S  1140.2  the  costs 
of  overhead  traffic  moving  in  mixed 
trains  comprised  of  cars  of  both 
overhead  traHlc  and  traffic  originating 
and/or  terminating  on  the  line,  all  costs 
associated  with  such  mixed  trains  shall 
be  included  in  such  expense  accounts 
and  the  pro  rata  share  of  the  total  costs 
(other  than  normalized  maintenance) 
shall  be  assigned  to  shipments 
originating  or  terminating  on  the 
surcharged  hne  through  the  proration 
procedures  estabhshed  in  1 1140.3. 
Overhead  traffic  shall  include  all 
shipments  that  are  not  originated, 
terminated,  or  handled  in  interchange 
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with  another  carrier  at  any  point  on  the 
surcharged  line  segment. 

(7)  •  *  * 

(i)*  •  * 

An  average  current  replacement  cost 
for  the  period  of  the  surcharge  shall  be 
determined  by  the  surcharging  carrier  by 
the  method  of  its  choice,  so  long  as  the 
method  employed  is  reasonable,  rational 
and  fully  explained. 

(ii)  The  current  cost  of  capital  used  in 
the  calculation  of  return  on  investment 
for  locomotives  shall  be  the  current 
before-tax  cost  of  capital,  adjusted  for 
inflation,  weighted  to  the  capital 
structure,  and  adjusted  for  the  effects  of 
the  cornbined  statutory  Federal  and 
State  income  tax  rates.  The  current  cost 
of  capital,  expressed  as  a  percent,  shall 
be  calculated  as  follows: 
*        •        *        •        * 

(B)  The  current  cost  of  debt  shall  be 
the  current  rate  quoted  to  the  railroad 
for  debt  instruments  normally  used  by 
the  railroad  in  financing  new  equipment 
purchases,  such  as  bonds,  equipment 
trust  certificates,  et  cetera.  The  current 
real  cost  of  debt  shall  be  determined  in 
accordance  with  the  following  formula: 
rd  =  l(H-n)/(l  +  i))— 1 

where  r«=currenf  real  cost  of  debt,  n  =  the 
current  nominal  cost  of  debt,  and 
i  =  annual  rate  of  inflation.  The  annual 
rate  of  inflation,  as  projected  by  the  most 
recent  Gross  National  Product  price 
deflator  published  by  the  Department  of 
Commerce  Bureau  of  L,abor  Statistics  or 
any  other  reasonable  index  of  inflation, 
may  be  used.  Because  this  is  a  before-tax 
rate  there  is  no  adjustment  for  income 
taxes. 

(C)  The  current  nominal  after-tax  cost 
of  equity  shall  be  an  amount  equal  to 
that  which  a  prudent  investor  would 
expect  to  earn  through  investments  in 
the  financial  marketplace.  The  current 
real  after-tax  cost  of  equity  shall  be 
determined  in  accordance  with  the 
following  formula: 

r.  =  l(H-n)/(l  +  i)l-i 

where  r,  =  current  real  after-tax  cost  of 
equity,  and  i  =  the  annual  rate  of 
inflation.  The  ar.nual  rate  of  inflation,  as 
projected  by  the  most  recent  Gross 
National  Product  price  deflator  published 
by  the  Department  of  Commerce  Bureau 
of  Labor  Statistics  or  any  other 
reasonable  index  of  inflation,  may  be 
used.  This  current  real  cost  of  equity 
shall  be  divided  by  1  minus  the  combined 
statutory  Federal  and  State  income  tax 
rates.  This  will  yield  the  before-tax 
current  real  cost  of  equity  capital. 

(D)  The  current  before-tax  real  cost  of 
debt  is  multiplied  by  the  current 
percentage  of  debt  to  total  capital  to 
obtain  a  weighted  real  before-tax  cost  of 
current  debt. 


(E)  The  current  before-tax  cost  of 
equity  is  multiplied  by  the  current 
percentage  of  equity  to  total  capital  to 
obtain  a  weighted  real  before-tax  cost  of 
current  equity. 
*        •        •        •        * 

(iii)  The  annual  return  on  investment 
for  each  category  or  type  of  locomotive 
shall  be  calculated  by  multiplying  the 
average  replacement  cost  developed  in 
paragraph  (b)(7)(i)  of  this  section  by  the 
current  real  cost  of  capital  determined  in 
paragraph  (b){7){ii)  of  this  section. 

(8)  Normalized  maintenance.  The 
maintenance-of-way  and  structure  that 
is  assignable  to  the  line  shall  be  the 
normalized  maintenance  that  is 
necessary  to  permit  the  continuation  of 
the  right-of-way  and  structures  in  their 
present  condition.  Amounts  included 
under  this  subsection  shall  only 
consider  the  traffic  that  originates  and/ 
or  terminates  on  the  surcharged  hne.  In 
addition  to  the  track  and  right-of-way 
this  amount  shall  also  include,  but  not 
be  limited  to,  the  maintenance  of 
highway  grade  crossings,  signal 
systems,  communication  systems, 
timnels,  bridges,  culverts,  electric  power 
systems,  station  structures  and  other 
facilities  that  are  located  on  the  line. 
The  surcharging  railroad  must  certify  at 
the  time  it  files  the  surcharges  that  all 
amounts  that  are  included  for 
normalized  maintenance  in  the 
calculation  of  the  surcharge  shall  be 
expended  within  twelve  (12)  months  of 
the  effective  date  of  the  surcharge. 
«        •        •        *        ♦ 

(12)  *   •   • 

(i)  *  *  •     ' 

The  investment  base  shall  also 
include  (C)  the  allowable  working 
capital  computed  at  15  days  cash  costs 
(on-branch  costs  less  depreciation);  and 
(D)  the  amount  of  current  income  tax 
benefits  the  carrier  could  realize  were  it 
to  abandon  the  line  which  would  have 
been  applicable  to  the  period  of  the 
surcharge.  An  average  investment  base 
value  for  the  period  of  the  surcharge 
shall  be  computed  by  the  carrier  by  the 
method  of  its  choice,  provided  that  the 
method  employed  is  reasonable  and 
rational. 

(ii)  Rate  of  Return.  The  railroad's  cost 
of  capital  shall  be  the  current  before-tax 
cost  of  capital,  adjusted  for  inflation, 
weighted  to  the  capital  structure,  and 
adjusted  for  the  effects  of  the  combined 
statutory  Federal  and  State  income  tax 
rates.  This  rate  of  return,  expressed  as  a 
percent,  shall  be  calculated  as  follows: 

•  «  *  •  • 

(B)  The  current  nominal  cost  of  debt 
shall  be  determined  by  taking  the 
average  of  all  debt  instruments 
(including  bonds,  equipment  trust     '- 


certificates,  financial  lease 
arrangements,  et  cetera]  issued  by  the 
carrier  in  the  most  recent  12-monih 
period.  The  current  real  cost  of  debt 
shall  be  determined  in  accordance  with 
the  following  formula: 

rd  =  [(l  +  n}/(l-(-i)J-l 

where  r^'current  real  cost  of  debt,  n  =  the 
current  nominal  cost  of  debt,  and 
i  =  annual  rate  of  inflation.  The  annual 
rate  of  inflation,  as  projected  by  the  most 
recent  Gross  National  Product  price 
deflator  published  by  the  Department  of 
Commerce  Bureau  of  Labor  Statistics  or 
any  other  reasonable  index  of  inflation, 
may  be  used.  The  debt  cost  calculated  by 
this  procedure  is  a  before-tax  rate  and  is 
not  adjusted  for  income  taxes. 

(C)  The  current  nominal  after-tax  cost 
of  equity  shall  be  an  amount  equal  to 
that  which  a  prudent  investor  would 
expect  to  earn  through  investments  in 
the  financial  market  place.  The  current 
real  after-tax  cost  of  equity  shall  be 
determined  in  accordance  with  the 
following  formula: 

r.=[(l-t-n)/(l-i-i)]-l 

where  r,  =  current  real  after- tax  cost  of 
equity,  and  i  =  the  annual  rate  of 
inflation.  The  annual  rate  of  inflation,  as 
projected  by  the  most  recent  Gross 
National  Product  Price  deflator  published 
by  the  Department  of  Commerce  Bureau 
of  Labor  Statistics,  or  any  other 
reasonable  index  of  inflation,  may  be 
used.  The  current  after-tax  real  cost  of 
equity  is  divided  by  1  minus  the 
combined  statutory  Federal  and  State 
income  tax  rates.  This  will  develop  the 
real  cost  of  equity  on  a  before-tax  basis, 

(D)  This  current  real  before-tax  cost  of 
debt  is  multiplied  by  the  current 
percentage  of  debt  to  total  capital  to 
obtain  a  weighted  before-tax  real  cost  of 
current  debt. 

(E)  The  current  before-tax  cost  of 
equity  is  multiplied  by  the  current 
percentage  of  equity  to  total  capital  to 
obtain  a  weighted  real  before-tax  cost  of 
current  equity. 

•  *        •        *        • 

(iii)  Return  on  Value:  The  return  on 
value  that  shall  be  included  in  the  cost 
of  sustaining  service  is  calculated  by 
multiplying  the  average  value  of  the 
properties  during  the  surcharge  period 
as  determined  in  paragraph  (b)(12)(i)  of 
this  section  by  the  rate  of  return 
calculated  in  paragraph  (b){12){ii)(F)  of 
this  section. 

•  *        •        *        * 

2.  Section  1140.3  is  revised  to  read  as 
follows: 

§  1 1 40.3    Assignment  of  reasonably 
expected  costs. 

Reasonably  expected  costs  as 
determined  in  section  1140.2  of  these 
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regulations  shall  be  assigned  to  each 
shipment  that  originates  or  terminates 
on  the  surcharged  line  on  any  basis  that 
is  equitable  and  floes  not  result  in  any 
shipper  bearing  »  disproportionate  share 
of  the  reasonably  expected  costs. 
However,  the  ra'  road  shall  not 
apportion  the  rei  sonably  expected  costs 
on  the  basis  of  the  Commission's  Rail 
Form  A  cost  prO'  edure  or  its  successor. 
In  the  case  wher^  the  total  reasonably 
expected  costs  calculated  under  5  1140.2 
include  costs  associated  with  the 
transportation  of  overhead  traffic 
contained  in  mixed  trains  as  defined  in 
§  1140.2,  the  following  procedure  shall 
be  employed  to  assign  reasonably 
expected  costs  to  shipments  originating 
and/or  terminating  on  the  line: 

(a)  The  total  revenue  ton-miles  for  all 
traffic  (originated  and  terminated  plus 
overhead  traffic  in  mixed  trains)  is 
divided  into  the  revenue  ton-miles  of 
shipments  that  originate  and/or 
terminate  on  the  line  to  derive  the  O&T 
assignment  factor. 

(b)  The  adjusted  reasonably  expected 
costs  shall  be  determined  by  subtracting 
the  Normalized  Maintenance 
determined  in  §  1140.2fb)(8)  from  the 
total  costs  determined  under  $  1140.2(b). 

(c)  The  reasonably  expected  costs  of 
O&T  traffic  shall  be  determined  by 
multiplying  the  adjusted  reasonably 
expected  costs  from  paragraph  (b) 
above  by  the  O&T  assignment  factor 
from  paragraph  (a)  above  and  adding  to 
this  amount  the  normalized  maintenance 
from  §  1140.2(b)(a). 

(f"B  Uik;.  »+-2S208  FiM  »-n-M,  8:45  8rr| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Wildlife  and  Fisheries;  Taking, 
Possession,  Transportation,  Sale, 
Purchase,  Barter,  Exportation,  and 
Importation  of  Wildlife  and  Plants; 
Migratory  Bird  Hunting;  Late  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule  artd  correction. 

SUMMARY:  This  rule  prescribes  the  late 
open  seasons,  hunting  hours,  hunting 
areas,  and  daily  bag  and  possession 
limits  for  general  waterfowl  seasons; 
special  restrictions  to  reduce  the  black 
duck  harvest;  special  seasons  for  scaup 
and  goldeneyes;  extra  scaup  and  teal  in 
regular  seasons;  experimental 


canvasback  seasons;  additional  sandhill 
crane  seasons  in  the  Central  Flyway  and 
in  Arizona;  coots,  gallinules,  and  snipe 
in  the  Pacific  Flyway;  and  additional 
falconry  seasons.  Taking  of  the 
designated  species  of  migratory  birds  is 
prohibited  unless  open  hunting  seasons 
are  specifically  provided.  The  rules  will 
permit  taking  of  the  designated  species 
during  the  1984-85  season  within 
specified  periods  of  time  beginning  as 
early  as  September  29  and  benefit  the 
public  by  opening  the  seasons  which  are 
presently  closed. 

On  September  14, 1984,  (49  FR  36272), 
the  Service  published  in  the  Federal 
Register  Final  Frameworks  for  Late 
Season  Migratory  Bird  Hunting 
Regulations.  The  Service  corrects  its 
response  to  public  comments  on  the 
National  Wildlife  Federation  petition  on 
lead  shot.  The  following  corrections  are 
made  in  49  FR  36272  issued  on 
September  14,  1984: 

1.  On  page  36275  in  the  middle  of 
column  two,  "•  •  *  the  Service  has  had 
a  rider  attached  to  its  appropriation  bill 

which  *  *  *"  is  corrected  to  read 

the  Department  of  the  Interior's 
Appropriation  Act  language  *  *  *" 

2.  On  page  36275  near  the  bottom  of 
column  three,  "Because  the  resources 
available  for  the  endangered  species 
recovery  program  are  not  inexhaustible, 
the  Service  felt  it  was  justified  in  *  *  *" 
is  corrected  to  read  "The  Service  has 
been 

EFFECTIVE  DATE;  September  24, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC.  telephone 
202-254-3207. 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3,  1918 
(40  Stat.  755: 16  U.S.C.  703  et  seq.).  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
birds,  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest,  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported,  or  transported. 

On  March  23, 1964,  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (49  FR  11120)  a 
proposal  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  21,  July  16 
(later  extended  to  July  18)  and  August  17 
(later  extended  to  August  29),  1984, 
respectively,  for  the  1984-85  hunting 


season  frameworks  proposed  for 
Alaska.  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands;  other  early*  seasons;  and 
the  late  hunting  season  frameworks. 
That  document  dealt  with  the 
establishment  of  hunting  seasons,  hours, 
areas,  and  limits  for  migratory  game 
birds  under  SS  20.101  through  20.107  and 
20.109  of  Subpart  K.  On  June  13. 1984. 
the  Service  published  in  the  Federal 
Register  (49  FR  24417)  a  second 
document  consisting  of  a  supplemental 
proposed  rulemaking  dealing  with  both 
the  early  and  late  season  frameworks. 
On  July  9. 1984,  the  Service  published  for 
public  comment  in  the  Federal  Register 
(49  FR  28026)  a  third  document 
consisting  of  a  proposed  rulemaking 
deaUng  specifically  with  frameworks  for 
early  season  migratory  bird  hunting 
regulations.  On  July  19. 1984,  the  Service 
published  in  the  Federal  Register  (49  FR 
29238)  a  fourth  document  cont.'iining 
final  frameworks  for  Alaska.  Puerto 
Rico,  and  the  Viipn  Islands.  On  August 
7. 1984.  the  Service  published  a  fifth 
document  (49  FR  31421)  containing  final 
frameworics  for  the  early  season 
migratory  bird  hunting  regulations  from 
which  State  wildlife  conservation 
agency  officials  selected  early  season 
hunting  dates,  hours,  areas,  and  Umits 
for  the  1984-85  season.  On  August  20, 
1984,  the  Service  published  for  public 
conunent  in  the  Federal  Register  (49  FR 
33090)  a  sixth  docimient  consisting  of  a 
proposed  rulemaking  dealing 
specifically  with  frameworks  for  late 
season  migratory  bird  hunting 
regulations.  On  August  31, 1984,  the 
Service  published  in  the  Federal 
Register  (49  FR  34648]  a  seventh 
document  consisting  of  a  final  rule 
amending  Subpart  K  of  50  CFR  Part  20  to 
set  hunting  seasons,  hours,  areas,  and 
limits  for  mourning  doves,  white-winged 
doves,  band-tailed  pigeons,  rails, 
woodcock,  snipe,  and  gallinules; 
September  teal  seasons;  sea  ducks  in 
certain  defined  areas  of  the  Atlantic 
Fl>'way;  ducks  in  September  in  Florida, 
Iowa,  Kentucky  and  Tennessee;  sandhill 
cranes  in  the  Central  Flyway  and 
Arizona;  sandhill  cranes  and  Canada 
geese  in  southwestern  Wyoming; 
migratory  game  birds  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Vir;gin  Islands;  and 
special  falconry  seasons.  On  September 
14. 1984.  the  Service  published  in  the 
Federal  Register  an  eighth  document  (49 
■FR  36272)  consisting  of  a  final 
rulemaking  for  the  late  season 
frameworks  for  migratory  game  bird 
hunting  regulations  from  which  State 
wildlife  conservation  agency  officials 
selected  late  season  hunting  dates, 
hours,  areas,  and  limits  for  the  1984-65 
season. 
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The  final  rule  described  here  is  the 
ninth  in  a  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  Subpart  K  of 
50  CFR  Part  20  to  set  hunting  seasons, 
hours,  areas  and  limits  for  species 
subject  to  late  hunting  regulations. 

These  regulations  will  take  effect 
immediately  upon  publication. 

These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980. 

Nootoxic  Shot  Regulations 

On  August  13, 1981.  the  Service 
published  in  the  Federal  Register  (46  FR 
40879)  final  rules  describing  nontoxic 
shot  zones  for  waterfowl  hunting.  When 
eaten  by  waterfowl,  spent  lead  pellets 
can  have  3  toxic  effect.  Nontoxic  shot 
zones  reduce  availability  of  lead  pellets 
in  selected  waterfowl  feeding  areas. 

Amendments  to  these  regulations 
were  published  in  the  Federal  Register 
(47  FR  32546;  July  28, 1982  and  48  FR 
26457;  June  8, 1983).  These  amendments 
relate  to  changes  in  Indiana,  Maine, 
Massachusetts,  Nebraska,  Michigan. 
Illinois,  Florida,  and  Texas. 

Waterfowl  hunters  are  advised  to 
become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
s.hot  for  waterfowl  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-54)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
24241).  In  addition,  several 
environmental  assessments,  including  a 
recent  one  concerning  eastern 
population  whistling  swans,  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement. 

Copies  of  assessments  are  available 
upon  request  from  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and)  "*  *  *  by  taking  such  action 
necessary  to  insure  that  any  action 
authorized,  funded,  or  carried  out  *  *  * 


is  not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat  of 
such  species  *  '  *  which  is  determined 
to  be  critical.'  The  Service  therefore 
initiated  section  7  consultation  under 
the  Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  July  5, 1984,  the  Chief,  Office  of 
Endangered  Species  (OES).  concluded 
that  the  proposed  actions  were  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats.  As  noted  in  the 
August  20,  1984.  Federal  Register  (at  49 
FR  33097J  the  Service  reinitiated  section 
7  consultation  on  the  proposed  1984-85 
migratory  game  bird  regulations  in 
response  to  information  submitted  by 
the  National  Wildlife  Federation 
regarding  secondary  lead  poisoning  of 
bald  eagles.  The  reinitiated  consultation 
was  completed  on  August  27, 1984,  and 
found  that  the  proposed  migratory  bird 
regulations  were  not  likely  to  jeopardize 
the  continued  existence  of  the  listed 
bald  eagle.  In  a  supplemental  biological 
opinion  dated  September  6, 1984,  the 
OES  considered  actions  proposed  to  be 
taken  by  the  Service  in  regard  to  its 
authorities  .for  the  conservation  of  listed 
species  undnr  'action  7(a)(1)  of  the 
Endangered  Sptcies  Act.  The  OES 
believed  the  measures  proposed  were 
timely  and  appropriate.  A  second 
revised  supplemental  opinion  was 
issued  by  OES  on  September  10, 1984, 
which  concluded  that  the  proposed 
migratory  bird  regulations  were  not 
likely  to  jeopardize,  even  on  a  regional 
basis,  the  continued  existence  of  the 
listed  bald  eagle. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
corifiict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  public 
inspection  in  or  available  from  the 
Office  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management. 
Department  of  the  Interior,  Washington, 
D.C. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

In  the  Federal  Register  dated  March 
23, 1984  (at  49  FR  11120),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 


preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Exeuctive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substanfial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  July  19, 1984 
(at  49  FR  29238). 

Authorship 

The  primary  author  of  this  final  rule  is 
Morton  M.  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Rollin  D.  Sparrowe,  Chief. 

Regulations  Promulgation 

After  analysis  of  the  migratory  game 
bird  survey  data  obtained  through 
investigations  conducted  by  the  Service, 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  late  season 
proposals  (49  FR  11120,  March  23, 1984; 
49  FR  24417,  June  13, 1984;  and  49  FR 
33090,  August  20, 1984),  the  Service 
published  in  the  Federal  Register  on 
September  14, 1984  (49  FR  36272)  final 
late  season  frameworks.  Copies  of  the 
final  frameworks  were  sent  to  the 
officials  of  the  State  conservation 
agencies  who  were  invited  to  submit 
recommendations  for  hunting  seasons 
which  complied  with  the  season  times 
and  lengths,  hours,  areas,  and  limits 
specified  in  the  frameworks. 

The  taking  of  the<lesignated  species 
of  migratory  birds  is  prohibited  unless 
open  hunting  seasons  are  specifically 
provided.  The  following  amendments 
will  permit  taking  of  the  designated 
species  within  specified  fime  periods 
beginning  as  early  as  September  29  and 
benefit  the  public  by  relieving  existing 
restrictions. 

The  rulemaking  process  for  migratory 
game  bird  hunting,  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  proposed 
rulemakings  were  published  on  March 
23,  June  13,  and  August  20, 1984,  the 
Service  established  what  it  believed 


Federal  Register  /  Vol.  49,  No.  186  /  Monday.  September  24.  1984  /  Rules  and  Regulations      37389 


were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed  tim.e  would  be  of 
the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  would  have  insufficient  time 
to  select  their  season  dates,  shooting 
hours,  hunting  areas,  and  limits:  to 


communicate  those  selections  to  the 
Ser\ice;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S,C,  (d)(3]  (Administrative  Procedure 
Act),  and  these  regulations  will, 
therefore,  take  effect  immediately  upon 
publication 


List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting,  Imports, 
Transportation,  Wildlife. 

Dated;  September  20.  1984. 
I  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks 
MUJNQ  CODE  «)10-U-« 
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Accordingly,  each  State  conservation  agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting  seasons  desired  for  its  State  on  those  species  of 
migratory  birds  for  which  open  seasons  are  now  to  be  prescribed,  and  consideration 
having  been  given  to  all  other  relevant  matters  presented,  certain  sections  of  Title  50, 
Chapter  I,  Subchapter  B,  Part  20,  Subpart  K,  are  hereby  corrected  and  amended. 

The  huntmg  season  regulations  will  not  be  included  in  the  annual  codification  of 
Title  50  CFR,  VSildiife  and  Fisheries,  inasmuch  as  most  seasons  will  t;ave  terminated  by 
the  time  that  the  annual  codification  is  issued. 


Section  20.104  is  revis'x!  to  read  as  follows: 
§20.1  04  Seqson':,  linnit^.  and  shooting  hour^:  for  riiN,  wooiicoct.-^  nnd  common  snipe. 

Subject  to  I'i'j  Hp;.li?Bble  provisions  of  tho  preceding  sections  of  this  part,  the  areas  open  to 
hunting,  the  respective  open  seasons  (dates  inclusive),  the  shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the  species  designated  in  this  section  are  as  follows: 


.^a'ls 
(Sora  A  \ireif^i8) 


Rails  ,  Woodcock 

(Clapper  &  King)      .   I 


Comnnon  Snipe 


rjfiiiy  bag  liT.it 25  (i) 

Possession  limit ?5  (1 ) 


See  footnote  (2). 
See  footnote  (2). 


5  e 

10  16 

ooting  Hojrs:     One-hfilf  hour  before  suiir.se  until  sunset  daily  on  all  species,  except  as  noted 


otherwise. 


riiCK     STATC     RL:U,Ar!ONS     FOF-      ADDITIONAL     RESTRICTIONS,     INCLUDING     AREA 

r  ■  -'.  F.:priON>. 


Sm"Oc>  in  '  *- o   Atlpntic  FlviA'iV: 

Connecticut Sopt.  1-Nov.  9. 

Delaware   Sept.  1-Nov.  9. 

F'ior;c!a    "^<-'-t.  1-N'ov.  9. 

f>^-ra S"pt.  12-.n:ov.  20. 

'■'-  -le   Sept.  l-Nov.  9. 

^'sr>!a^d Sept.  1-Nov.  9. 

Massachusetts Sept.  1-Nov.  9. 

New  Hampshire Closod. 

New  Jersey; 

North  Zone  (5) Srpt    !-Nov.  9. 

South  Zone  (5) Sept.  1-Nov.  9. 

New  York  (5): 

Long  Island Closed. 

Ren  ainder  of 

State Sept.  1-Nov.  9. 

North  Carolina Sept.  6-Nov.  14. 

Pennsylvania Sept.  1-Nov.  9. 

Rhode  Islsnd Sept.  15-Nov.  23. 

Scuth  Carolina Sept.  21-Oct.2"  ^ 

Nov.  20-Dec.  22. 

Vermont   Sept.  29-nec.  7. 

■^  )rginia Sept.  8-Nov.  16. 

'■■.est  Virginia Sept.  3-Nov.  11. 

Sf-asons  in  the  V,SK'';«:ippi  FlyvJiy: 

Alabama  (6) .Nov".  12-Jan.  20. 

Arkansas Sept.  1-Nov.  9. 

n!ir<)is Sept.  1-Nov.  9. 

I'K^iana   Sept.  1-Nov.  9. 

lo*^a  (7) Sept.  1-Nov.  9. 

Kentucky   Nov.  20-Jan.  20. 

Louisiana   Sept.22-Sept.30  i 

Nov.  3-Jan.  2. 

^'lChigan  (8) Sept.  15-Nov.  14. 

Vinnesola Sept.  1-Nov.  4. 

Vississippi   Oct.  20-Dec.  28. 

Missouri  Sept.  1-Nov.  9. 

Ohio Sept.  1-Nov.  9. 


Sept.  1-Nov.  9. 

Oct. 

20-Dec.  1. 

Sept.  l-Nov.  9. 

Oct. 

15-Oct.  27  & 

Nov. 

19-J8n.  9. 

Sept.  !-Nov.  9. 

Dec. 

1-Feb.  3. 

Sept.  12-Nov.  20. 

Nov. 

20-Jan.  23 

Closed. 

Oct. 

1-Nov.  30 

Sept.  1-Nov.  9. 

Oct. 

!5-Nov.  23  & 

Dec. 

7-Dec.  31. 

Closed.                  1 

Oct. 

10-Ncv.  24(4) 

Closed.                  ! 

Oct. 

1-Dec.  4. 

Sept.  1-Nov.  9. 
Sept.  1-Nov.  9. 


Closed. 

Closed. 

Sept.  6-Nov.  14. 

Closed. 

Sept.  15-Nov.  23. 

Sept.  21-Oct.27  & 

Nov.  20-Dec.  22. 

Closed. 

Sept.  8-Nov.  16. 

Closed. 


Nov.  12-Jan.  20 

Closed. 

Closed. 

Closed. 

Closed. 

Closed.  ' 

Sept.22-Sept.30  & 

Nov.  3-Jan.  2. 

Closed. 

Closed. 

Oct.  20-Dec.  28. 

Closed. 

Closed. 


Oct.  6-Nov.  29. 
Oct.  27-Dec.  1  & 
Dec.  15-Jan.  2. 

Oct.  1-Nov.  23, 

Oct.  1-Nov.  23. 
Nov.  12-Jan.  15. 
Oct.  20-Nov.  10(3) 
Oct.  20-Dee.  7  & 
Dec.  17-Jan.  1.(3) 
Nov.  22-Jan.  25. 

Oct.  I-Dec.  4. 
Oct.  29-Jan.  1. 
Oct.  13-Dec.  16. 


Nov.  28-Jan.  31. 
Nov.  3-Jan.  6. 
Oct.  1-Dec.  4. 
Sept.  22-Nov.  25. 
Sept.  15-Nov.  18. 
Oct.  1-Dec.  4. 
Dec.  8-Feb.  10. 

Sept.  15-Nov.  14. 
Sept.  I-Nov.  4. 
Dec.  22-Feb.  24. 
Oct.  I-Dec.  4. 
Sept.  21-Nov.  24. 


Oct.  20-Dee.  1. 
Oct.  15-Oct.  27  & 
Nov.  19-Jan.  31. 
Nov.  3-Feb.  17. 
Nov.  20-Feb.  28. 
Sept.  1-Dec.  16. 
Oct.  l-Jan.  15. 

Sept.  1-Dec.  15. 
Oct.  1-Dec.  4. 

Oct.  6-Jan.  19. 
Oct.  6-Jan.  19. 


Closed. 

Sept.  1-Nov.  23. 
Nov.  12-  Feb.  26. 
Oct.  20-Dec.  15. 
Sept.  15-Dec.  7  4 
Dec.  17-Jan.  8. 
Nov.  14-Feb.  28. 

Sept.  29-Dec.  7. 
Oct.  17-Jan.  31, 
Sept.  3-Dec.  18. 


Nov.  14-Feb.  28. 
Nov.  17-Feb.  28. 
Sept.  8-Dec.  23. 
Sept.  1-Dec.  16. 
Sept.  1-Dee.  16. 
Oct.  1-Dec.  4. 
Nov.  3-Feb.  17. 

Sept.  !5-Ncv.  14. 
Sept.  1-Nov.  4. 
Nov.  10-Feb.  24. 
Oct. 1-Dec.  4. 
Sept.  1-Nov.  24  4 
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D6C   7-Dcc    28 
■^^"^"^^ I>c.  2-Jan.  20.  Closed.  Oct.  13-Nov.  18  4r        Nov!  19-Feb.  28. 

Feb.  1-Feb.  28. 
^^  isconsin: 

North  Duck 
^•°"'''5' Oct.  1  (noon)-  Dosed.  Sept.  15-Nov.  18.         Oct.  1  (noon)- 

^^"^  '?•  Nov.  19. 

South  Duck 

^°"^ '^' Oct.  1  (noon)-:  &  Closed.  Sept.  1 5-Nov.  1 8.         Oct.  1  f noon)-?  A 

Oct.  13-Nov.  24.  Oct.  13-Nov.  24. 

Sessons  in  the  Central  Flyway: 

Colorado  (9) Sept.  1-Nov.  9  Closed.  Closed.  Sept.  1 -Nov.  9  * 

Dee.  8-Dec.  30. 
•^sn'^ns--;- Sept.  15-Nov.  23.         Closed.  Oct.  1-Dec.  4.  Sept.  15-Dec.  30 

^,TT^JL\ '^'°^'^-  ^"'^^-  ^'°5^-  Sept.  29-Nov.  27. 

Nebraska(lO) Sept.  1-Nov.  9.  Closed.  Sept.  1 5-Nov,  18.  Sept.  1-Decl5 

New  Mexico  (9) Sept.  8-Nov.  1 6.  Closed.  Closed  Sept    8-Dec    9 

North  Dakota Closed.  Closed.  Closed.  Sept'  29-Nov    27 

O^li^f^oma Sept.  1-Nov.  9.  Closed.  Nov.  20-J8n.  23.  Oct20-Feb3 

South  Dakota  (11)  ....  Closed.  Closed.  Closed.  Sept    1-Oct    31 

'^«'^a^ - Sept.  1-Nov.  9.  Sept.  1 -Nov.  9.  Nov.  24-j8n.  27.  Nov    !-Feb    I2' 

VsyommgO) Sept.  22-Nov.  30.  Closed.  Closed.  Srpt.  2:-Jar .  6. 

Seasons  In  the  Pacific  Flyway: 

Arizona Closed.  Closed.  Closed,  Oct.  1 7-Jan.  17. 

California: 

NcrtheastPi  n 
7one{b) C!os«j,  Closed.  Closed..'  Ort.iS-Jan   6 

Colorado  River 

='°"^'^> Closed.  Closed.  Closed.  Oct.  17-Jfcn.  17 

Ren^ainder  of 

^  f""!---; Closed.  Closed.  Closed.  Oct.  20-Jan.  13. 

Colorado  (9) Sept.  1-Nov.  9  Closed.  Closed.  Sept.  1-Nov.  9  & 

_   ,  -  '  Dec.  8-Dec.  30. 

Idaho: 

Columbia 

Ps'^in'S) r\rysed.  Closed.  Closed.  Oct.  f. -Jar,.  1  3. 

Remainder  of 

^'"^^ Closed.  Closed.  Closed.  Oct.  6-Jan.  6. 

Montana  (9)   CloscKJ.  Closed.  Closed.  Sept.  29-Dec.  30. 

Nevada; 

Clark  County Closed.  Closed,  Closed.  Oct.  20-Jb'-,.  2C. 

Re.T.ainder  of 

^^«^^ Closed.  Closed,  Oosed.  Oct.  6-Jan.  6. 

New  Vex-ico  (9) Sept.  8-Nov.  16.           Closed.  Closed.  Sept    8-Dec   9 

Orepon   Closed.  Closed.  rjosed.  Oct.'l  3-Jan.'  1  3, 

'-''a^C-) Closed.  Closed.  Closed.  Oct.  13-Jan.  6. 

Wflshinpton: 

Eastern  Kashing- 

ton(5),(12) Closed  Closed,  Closed.  Oc:.  I  3-Jar.,  20. 

Western  Washinp- 

'°"<5),(12) Closed.  Closed.  Closed.       ■  Oct.  13-Jan.  13 

V\yoinmp(P) Sept.  22-Nov.  30.         Closed.  Closed.  Sept.  22-Dee.  23. 

(1)  The  bap  and  possession  lin-its  for  sora  and  Virpnia  rails  aoplv  sinplv  or  in  the  aggrepate  of  these  two 
species. 

(2)  In  addition  to  the  lin^iLs  on  sora  and  Virpnia  rails,  in  Connecticut,  Delaware,  Maryland,  New  Jersey, 
and  Rhode  Island,  there  is  a  daily  bag  limit  of  10  and  possession  limit  of  20  clapper  and  king  rails,  singly  or  in 
the  aggregate  of  these  two  species,  except  that  the  season  is  closed  on  king  rails  in  New  Jersey  by  State 
regulation.  In  Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  North  Carolina,  South  Carolina,  Texas,  and 
Virginia,  there  is  .-  daily  bag  limit  of  15  and  possession  limit  of  30  clapper  and  king  rails,  singly  or  in  the 
figpregate  of  these  two  species. 

(3)  Limits  are  3  daily  and  6  in  possession. 

(4)  Limits  are  2  daily  and  4  in  possession. 

(5)  For  description  of  zones  or  management  units  within  a  State,  see  State  regulations. 

(6)  In  Alatjama,  the  rail  limits  are  15  daily  and  15  in  possession. 

(7)  In  Iowa,  shooting  hours  are  sunrise  to  sunset.    Rail  limits  are  15  daily  and  25  in  possession. 

(8)  See  State  regulations  for  listing  of  certain  Great  Lakes  waters  where  the  season  is  to  open 
concurrently  with  the  duck  season. 

(9)  The  Central  Flyway  portion  consists  of:  Colorado  and  Wyoming  —  the  area  lying  east  of  the 
Continental  Divide;  Montana  —  the  area  lying  east  of  Hill,  Chouteau,  Cascade,  Meagher,  and  Park  Counties; 
New  Mexico  —  the  area  lying  east  of  the  Continental  Divide  but  outside  the  Jicarilla  Apache  Indian 
Reservation.   The  remaining  portions  of  these  States  are  in  the  Pacific  Flyway. 

(10)  In  Net>raska  the  rail  limits  are  10  daily  and  20  in  possession. 

(11)  In  South  Dakota,  the  snipe  limits  are  5  daily  and  15  in  possession. 


10. 
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(12)     In  Utah  and  Eastern  Washington,  on  the  first  day,  the  seflson  optns  at   12  noonj  and  in  Western 
Kashington,  on  the  first  ftey,  the  season  opens  at  8  a.m. 
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Section  20.105  is  amended  to  read  as  foUows: 
S20.105  Seasons,     limits,     and     shooting     hours     for     wBterfowl,     coots,    and 
gallinules.  i 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part, 
the  areas  open  to  hunting,  the  respective  open  seasons  (dates  inclusive),  the 
shooting  and  hawking  hours,  and  the  daily  Lieg  and  possession  lirrits  on  the 
species  designated  in  this  section  are  prescribed  as  foUows: 

(a)    Waterfowl,  coots  and  gallinules  in  Atlantic,  Mississippi,  Central,  and 
Pacific  Flyways. 

ATLANTIC  FLY  WAY  J 


The  Atlantic  Flyway  includes  Connecticut,  Delaware,  Florida,  Georpis, 
Miine,  Maryland,  Massachasetts,  New  Hampshire,  New  Jersey,  Ntw  York. 
North  Carolioa,  Pennsylvania,  Rhode  Island,  South  Carolina,  Vermont,  Virpnia 
and  West  Vir^nia. 

Flywaywide  Restrictions.  f 

Shooting  (including  hawking)  hours:  One-half  hour  before  suir.se  to  si.r^'iet 
daily  except  as  otherwise  restricted. 

Black  ducks  —  beg  limits  and  seasons  shown  separately,  but  when  the 
black  duck  Ls  permitted  in  the  daily  bag.  It  is  part  of  the  daily  and  posses«=iGn 
limits  for  ducks. 

Wood  ducks  —  No  more  than  2  wood  ducks  may  be  taken  daily  nor  more 
than  4  wood  ducks  may  be  possessed.  Exceptions:  during  duck  seasons  prior  to 
October  16,  in  Georgia,  North  Carolina,  South  Carolina,  and  Virginia.  See  State 
footnotes. 

Hooded  mergansers  —  In  States  selecting  conventional  regulations,  no 
more  than  1  hooded  merganser  may  be  taken  daily  nor  more  than  2  hooded 
mergansers  may  be  possessed. 

Canvasbacks  and  redheads  —  Except  in  closed  areas,  the  limit  on 
canvasbacks  is  1  daily  and  1  in  possession.  The  limit  on  redheads  throughout 
the  flyway  is  2  daily,  except  that  in  areas  open  to  canvasback  harvest  the  daly 
bag  limit  is  ?  redheads,  or  1  redhead  and  1  canvasback.  The  canvasback 
possession  limit  is  equal  to  the  daily  bag  limit.  The  possession  limit  on 
redheads  is  twice  the  daily  bag  limit  under  conventional  regulations.  Under  the 
point  system,  canvasbacks  (except  in  closed  areas)  count  100  points  each  md 
redheads  flywaywide  count  70  points  each.  Areas  closed  to  canvasback  hunting 
are: 

New  York  —  Upper  Niagara  River  between  the  Peace  Bridge  at  Buffalo, 
New  York,  and  the  Niagara  Falls.   All  waters  of  Lake  Cayuga. 

New  Jersey  —  Those  portions  of  Monmouth  County  and  Ocean  County 
King  east  of  the  Garden  State  Parkway. 

Maryland,  Virginia  and  North  Carolina  —  Those  portions  of  the  State  lying 
east  of  U.S.  Highway  I. 

Portions  of  these  areas  otherwise  closed  to  taking  of  canvasback,  are  open 
to  hunting  of  canvasback  at  the  end  of  the  regular  season  State  permits 
required  in  Maryland,  New  Jersey,  New  York  and  North  Carolina.  See  sections 
below  for  these  States  for  seasons  and  bag  limits. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS  AND 
DELINEATIONS  OF  GEOGRAPHICAL  AREAS.  SPECIAL  RESTRICTIONS  MAY 
APPLY  ON  FEDERAL  AND  STATE  PUBLIC  HUNTING  AREAS. 

The  season  dates  for  mergansers  and  coots  are  the  sanne  as  those  for 
ducks  in  the  following  tables: 


Lirrits 


Season  Dates 


Bag     Possession 


Connecticut 
Ducks: 

North  Zone  (I) 
Black  Ducks 
Ducks 

Extra  teal  during 
regular  season 


Nov.  21 -Dec.  25 
Oct.  20-Nov.  3  & 
Nov,  21-Dec.  25. 

Oct,  l-Oct.  6. 


II 


1  2 

5  10 

2(2)  4(2) 
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South  Zone  (1) 
Black  Ducks 
Ducks 

Scaup-Only  season  (3) 
Extra  teal  during 
regvilar  season 
Sea  ducks  (4X5X6) 
Mergansers 
Coots 
Callinules 
Geese: 

North  Zone 
South  Zone 
Canada 

Snow  {incluiiinp  blue) 
Brant: 

North  Zone 

South  Zone 


Nov.  30-Jan.  12. 
Oct.  1-Oct.  6  & 
Nov.  30-Jan.  12. 

Jan.  16-Jan.  31. 

Oct.  !-Oct.  6. 
Sept.  21-Jan.  5. 


Sept.  1-Nov.  9. 

Oct.  20-Jan.  17. 
Nov.  3-Jan.  31. 


Oct.  20-Nov.  3  & 
Nov.  21 -Dec.  25. 
Nov.  30-JBn.  18. 


5 

10 

5 

10 

2(2) 

4f2) 

7 

14 

S 

10 

15 

30 

15 

30 

Prlaware: 
Ducks: 

Black  Ducks 
Ducks 


Kxtra  teal  during 
regular  season 

Extra  scaup  during 
rerular  season 


Nov.  22-j8n.  1. 
Oct.  1-Oct.  3  & 
Oct.  29-Nov.  3  4 

Nov.  22-Jan.  1. 

Oct.  1-Oct.  3. 
Oct.  29-Nov.  3. 

Oct.  1-Oct.  3  & 
Oct.  29-Nov.  3  & 
Nov.  22-Jan.  1. 


Scfl  ducks(4X5K6) 

Sept.  22-Jan.  5. 

Vergansers 

Coots 

Callinules 

Sept.  1-Nov.  9. 

Geese: 

Canada    r               ! 

Oct.  29-Nov.  17  <V 

■■- 

Nov.  22-Jan.  30. 

Snow  fjn^l'jding  blue) 

Oct.  29-Nov.  17  A 

Nov.  22-Jan.  30. 

Brant           V              i 
■*              1 

Dec.  1-Jan.  19. 

Florida 

Ducks,  no  more  than  1  of  which 
may  be  a  species  other  than 
teal  or  wood  ducks,  and  the 
possession  lin'.it  wiU  be  double 
the  dfl.ly  bag  linnit 

Ducks: 

Scaup-only  soa^^nO) 
Coots 

Gallinuk-s  f7) 
Geese 


Sept.  22-Sept.  26 


2(2)  4(2) 


?f2) 


4(2) 
14 
10 
30 
30 


Nov.  21-Dec.  7  ft 

Point 

sy« ;  e  T . 

Dec.  14-Jan.  20. 

Jan.  21-Jan.  3! 

5 

10 

;  f; 

30 

Sept.  1-Nov.  9. 

;  5 

30 

Closed. 

- 

- 

Georgia 
PlfiCk  Ducks 


Ducks 


Extra  teal  during 
regular  season 
Extra  scaup  during 
regular  season  (27) 


Sea  ducks(4X5K6) 
NVrganscTS 
Coots 
Callinules 


Oct.  12-Oct.  14  i 
Nov.  22-Nov.  25  A 
Dec.  8-Jan.  19. 
Oct.  12-Oct.  14  4 
Nov.  22-Nov.  25  & 
Dec.  8-Jan.  19. 

Oct.  12-Oct.  14. 

Oct.  12-Oet.  14  & 
Nov.  22-Nov.  25  & 


1  2 

5  ]0'«) 

2(2)  4(2) 


Dec. 

8-Jan.  19. 

2(2) 

4(2 

Nov. 

22-Jan.  19. 

( 

14 

5 

10 

15 

30 

Oct. 

12-Oct.  14  & 

Nov. 

22-Nov.  25  & 

Dec. 

8-Jan.  19. 

15 

30 

IS 
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Geese 

Closed. 

.                • 

Brant 

Closed. 

- 

Maine 

North  Zone  (Wildlife 

■ 

Management  Units  1-5) 

Black  Ducks 

Oct.  15-Nov.  19. 

2 

Ducks 

Oct.  1-Nov.  19                     5 

10 

Extra  teal  during 

regular  season 

Oct.  1-Oct.  9.                 2(2 

4(2) 

South  Zone  (Wildlife 

i 

Management  Units  6-8) 

Black  Ducks 

Nov.  14-Dec.  17                  1 

2 

Ducks 

Oct.  1-Oct.  15  if 

Nov.  14-Dec.  17.                5 

10 

Extra  teal  during 

regular  season 

Oct.  1-Oct.  9.                      J 

(2)            4(2) 

Extra  scaup  during 

regular  season  (9) 

Oct.  28-Nov.  12.                2 

^2)           4f2) 

Sea  ducks(4X5X6) 

Oct.  1-Jan.  15.                  7 

14 

Mergansers 

5 

10 

CooU     : 

15 

30 

GaUinules 

Sept.  1-Nov.  9.                   15 

30 

Geese: 

including  no  more  than: 

Canada 

Oct.  1-Dec.  9                      3 

6 

Snow  (including  blue) 

Oct.  1-Dec.  29.                   4 

8 

Brant 

Oct.  1-Nov.  19.                  4 

8 

Maryland 

Ducks 

P 

oint  systeTi 

Inland  Zone  (1) 

Black  Ducks 

Dec.  17-Jan.  10. 

Ducks 

Oct.  19-Nov.  3  & 
Dec.  17-Jan.  19. 

Coastal  Zone  (1) 

Black  Ducks 

Nov.  13-Nov.  23  & 
Dec.  10-Jan.  10. 

Ducks 

Nov.  6-Nov.  23  & 
Dec.  lO^an.  10. 

Canvasbaek  Ducks 

Jan.  5-Jan.  10.                    P 

omt  systefy. 

Scaup  only  season 

(in  sea  duck  zoneX3) 

Nov.  26-Dec.  8.                   5 

10 

Sea  ducks(4K5X6) 

Oct.  5-Jan.  19.                    7 

14 

Coots 

15 

30 

GaUinules 

Sept.  1-Nov.  9.                 15 

30 

Geese: 

Canada: 

Oct.  19-Nov.  23  &               1 

Delmarva  Peninsula  (11) 

Dec.  lO-Jan.  31.                 3 

6 

Remainder  of  State 

Nov.  2-Nov.  23  & 

Dec.  3-Jan.  19.                   3 

6 

Snow  (including  blue) 

Oct.  19-Nov.  23  & 

Dec.  10-Jan.  31.                 4 

8 

Brant 

Nov.  6-Nov.  23  A 

Dec.  10-^Jan.  10.                  4 

8 

Massachusetts 

1 

Ducks: 

Western  Zone  (1) 

Black  Ducks 

Oct.  15-Dec.  3.                   1 

2 

Ducks 

Oct.  15-Dec.  3.                  5 

10 

Extra  teal  during 

regular  season 

Oct.  15-Oct.  23.                 2 

(2)           4(2) 

Coastal  Zone  (1) 

Oct.  22-Oct.  27  d               \ 

Black  Ducks 

Nov.  19-Dec.  5  & 

Dec.  16-Jan.  1.                  2 

4 

Ducks 

Oct.  22-Oct.  27  4 

Nov.  19-Jan.  1.                   4 

8 

Extra  teal  during 

regular  season 

Oct.  22-Oct.  27.                  2 

(2)            4(2) 

Central  Zone  (1) 

Black  Ducks 

Oct.  22-Nov.  10  & 

Nov.  22-Dec.  21.                1 

2 

Ducks 

Oct.  22-Nov.  10  & 

Nov.  22-Dec.  21.                 5 

10 

13 
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Extra  tPHl  during 
regular  scawn 
Scaup-only  soasonO) 
Sea  ducks(4X5X6) 
Mergansers 
Coots 
Gfillinulcs 
Geese: 

Western  Zone  (1) 

Coastal  Zone  (1) 

Central  Zone  (1) 

Canada 

Snow  (including  Mue) 
Prant: 
Inland  & 

Central  Zone 
Coastal  Zone 


Oct.  22-Oct.  30. 
Jan.  4-Jan.  19. 
Oct.  I-Jan.  15. 


Sept.  I-Nov.  9. 

Ot.  15-Dec.  22. 
Oct.  22-Oct.  27  & 
Nov.  19-Jan.  19. 
Oct.  22-Nov.  10  & 
Nov.  22-Jan.  10. 


Closed 

Nov.  19-Jan. 


2(2) 

4(2) 

5 

)0 

7 

H 

s 

10 

IS 

SO 

15 

30 

New  Hampshire 
Ducks: 

Inland  Zone  (1) 
Black  Oucks 

Ducks 

Extra  teal  during 
regular  season 

Extra  scaup  during 
regular  season 

Coastal  Zone  (1) 

Black  Ducks 

Ducks  - 
/• 

Extra  te/ 1  during 
regular  season 

Extra  scaup  during 
regular  season 

Sea  ducks(4X5X6) 
^'e^gansers 
Coots 
Gallinules 
Geese: 
Canada 

Inland  Zone 
Coastal  Zone 

Snow  (including  blue) 
Inland  Zone 
Coastal  Zone 

Prant: 

Inland  Zone 
Coastal  Zone 


Oct.  1-Nov.  4  & 
Nov.  17-Dec.  1. 
Oct.  1-Nov.  4  & 
Nov.  17-Dec.  1. 

Oct.  1-Oct.  9. 

Oct.  6-Oct.  14  & 
Nov.  16-Dec.  26. 

Nov.  16-Dec.  26. 
Oct.  6-Oet.  14  & 

Nov.  16- Dee.  26. 

Oct.  6-Oct.  14. 

Oct.  6-Oct.  14  * 

Nov.  16-Dec.  26. 
Sept.  15-Dec.  30. 


Closed. 


Oct.  1-Dec.  9. 
Oct.  6-Oct.  14  & 
Nov.  1-Dec.  31. 

Oct.  1-Dec.  29. 
Oct.  6-Jan.  3. 

Oct.  1-Nov.  19. 
Oct.  6-Oct.  14  4 
Nov.  1-Dec.  11. 


1 

2 

5 

10 

?(2) 

4(2) 

2(2) 

4(2) 

2 

4 

4 

8 

?(2'i 

4(2) 

20 

4(2) 

7 

14 

5 

10 

IS 

M 

New  Jersey 
Ducks: 

North  Zone  (!) 
Black  Ducks 

Ducks 

South  Zone  (1) 
Black  Ducks 

Ducks 

Coastal  Zone  (1) 
Black  Ducks 

Ducks 

Canvasback  Ducks 
Scaup  only  season  (3) 


Point  svstem 


Oct.  6-Oct.  20  at 
Nov.  22-Dec.  26. 
Oct.  6-Oct.  20  4 
Nov.  22-Dee.  26. 

Oct.  13-Oct.  20  & 
Nov.  22-j8n.  2. 
Oct.  I3-Oct.  20  & 
Nov.  22-Jan.  2. 

Oct.  27-Nov.  3  4 
Nov.  21-Jan.  I. 
Oct.  27-Nov.  3  4 
Nov.  21-Jan.  1. 
Dec.  22-Jan.  1. 
Jan.  4-Jan.  19. 


Point  svstem  (10) 
5  '  10 


14 


I 
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)MI 


Sea  dueks(4X5X6) 

Oct.  6-Jan.  19. 

7              14 

Coots 

15               30 

Gallinules 

Sept.  1-Nov.  9. 

15              30 

Geese: 

Canada 

North  Zone  (1) 

Oct.  6-Oct.  29  * 
Nov.  22-Jan.  26. 

4                 8 

South  Zone  (1) 

Oct.  13-Oct.  31  & 
Nov.  22-Jan.  31. 

Coastal  Zone  (1) 

Oct.  6-Nov.  3  * 
Nov.  2I-Jan.  19. 

Snow  (including  blue) 

Oct.  13-Jan.  10. 

1                8 

Brent 

Oct.  27-Nov.  3  & 

Nov.  21-Jan.  1. 

1                8 

New  York 

Loop  Island  Zone: 

Ducks: 

Black  ducks 

Nov.  14-Jan.  2. 

2 

Ducks 

Nov.  14-Jan.  2. 

S              10 

Scaup ,ooIy  seasonO) 

Jan.  12-Jan.  27. 

5              10 

Extra  ^eal  during 

regular  season 

Nov.  14-Nov.  22. 

2(2 

)            4(2) 

Sea  ducks  (4X5K6) 

Sept.  23-Jan.  7. 

7              14 

Mergansers 

5              10 

Coots 

15              30 

Geese: 

Nov.  14-Jan.  31, 

Canada 

3                6 

Snow  (including  blue) 

4                S 

Brant 

Nov.  14-Jan.  2. 

4               8 

Lake  Champlain  Area:  (12) 

J 

1 

Ducks: 

1 

Black  Ducks 

Oct.  15-Nov.  28. 

1 

2 

Ducks 

Oct.  10-Nov.  28. 

5              10 

Wood  duck 

Oct.  10-Nov.  28. 

2                 4 

Special  scaup  and 

goldeneye  season  (1  3) 

Dec.  1-Dec.  16. 

3               6 

Extra  teal  during 

regular  season 

Oct.  10-Ocl.  18. 

2(2)            4(2) 

Mergansers 

■ 

10 

Coots 

1  s 

30 

Gallinules 

Sept.  1-Nov.  9. 

15 

30 

Geese 

Oct.  10-Dec.  18. 

Canada 

3 

6 

Snow  (including  blue) 

< 

8 

Brant 

Oct.  10-Nov.  28. 

4 

8 

Northeastern  Zone  {\h 

1 

Ducks: 

Black  Ducks 

Oct.  3-Oct.  28. 

1 

2 

Ducks 

Oct.  3-Oct.  28  tc 

Nov.  9-Dec.  2. 

5 

10 

Extra  teal  during 

regular  season 

Oct.  3-Oct.  11. 

2 

(2)           4(2) 

Extra  scaup  during 

Oct.  3-Oct.  28  & 

regular  season 

Nov.  9-Dec.  2. 

5 

(2)            4(2) 

Mergansers 

5 

10 

Coots 

15 

30 

Gallinules 

Sept.  1-Nov.  9. 

15 

30 

Geese: 

Oct.  3-Dec.  31. 

Canada 

3 

6 

Snow  (including  blue) 

4 

g 

Brant 

Oct.  3-Nov.  21. 

4 

8 

Southeastern  Zone  (1): 

Ducks: 

Black  Ducks 

Oct.  10-Oct.  21  & 

Nov.  9-Nov.  21. 

1 

2 

Ducks 

Oct.  10-Oct.  21  ic 

Nov.  9-Dec.  16. 

5              10 

Extra  teal  during 

regular  season 

Oct.  10-Oct.  18. 

2*2)            4(2) 

Extra  scaup  during 

regular  season 

Oct.  10-Oct.  21  A 

Nov.  9-Dec.  16. 

2(2)            4(2) 

Mergansers 

5 

10 

Coots 

15 

30 

Gallinules 

Sept.  1-Nov.  9. 

15 

30 

15 
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Geese: 

Canada 

Snow  (including  blue) 
Brant 
Western  Zone  (Ih 
Ducks: 

Black  Ducks 

Ducks 

Extra  teal  during 
regular  season 
Extra  scaup  during 
regular  season 

Canvasback  ducks 
Mergansers 
Coots 
Gallinules 
Geese: 

Canada 

Snow  (including  blue) 
Btant 

North  Carogna 
Ducks; 
Black  E  ^iks 
Ducks   '-:i- 

Canvasbac  ducks 
Extra  scau  » during 
regular  seeV>n  (15) 


17397 


Extra  teal  during 
regular  season 


Sea  ducks(4X5X6) 

Mergansers 

Coots 

Gallinules 

Geese; 

Canada 

Snow  (including  blue) 
Brant 


Oct.  J-Dec.  31. 


Oct.  J-Nov.  21 


Oct.  lO-Nov.  15 
Oct.  10-Nov.  15  & 
Dec.  21 -Jan.  2 

Oct.  10-Oct.  18. 

Oct.  10-Nov.  15  4 
Dec.  21-Jan.  2. 
Dec.  23-Jan.  1. 


Sept.  1-Nov.  9. 
Oct.  3-Dec.  31. 


Oct.  3-Nov.  21. 


Dec.  27-Jan  19. 
Oct.  4-Oet.  6  A 
Nov.  22-Nov.  24  & 
Dec.  7-Jan.  19. 
Jan.  9-Jan.  19. 

Oct.  4-Oct.  8  & 
Nov.  22-Nov.  24  & 
Dec.  7-Jan.  19. 

Oct.  4-Oct.  6  & 
Nov.  22-Nov.  24  & 
Dec.  7-Dec.  8. 
Oct.  5-Jan.  19. 


Sept.  6-Nov.  14. 

Dec.  20-Jan.  31. 
Nov.  S-Jan.  31. 
Oct.  4-Oct.  6  & 
Nov.  22-Nov.  24  A 
Dec.  7-Jan.  19. 


1 
5 

2(2) 


2(2) 

4 

5 
15 
15 

3 
4 
4 


2(2) 

7 

5 
15 
15 


2 

10 

4(2) 


4(2) 
8(14) 

10 

30 

30 

6 
8 


10(8) 
8(14) 


2(2)  4(2) 


4(2) 
14 
10 
30 
30 

2 

8 


Pennsylvania 
Ducks; 
North  Zone  (1) 

Black  IMcks 

Ducks 

Extra  teal  during 

regular  season 
South  Zone  (1) 

Black  Ducks       , 

Ducks 

Extra  teal  during 
regular  season 
Northwest  Zone  (1) 
Black  Ducks 
Ducks 

Extra  teal  during 
regular  season 
Lake  Erie  Zone  (1) 
Black  Ducks 
Ducks 

Extra  teal  during 
regular  season 

Mergansers 

Coots 

Gallinules 


Oct.  29-Nov.  17. 

1 

2 

Oct.  6-Nov.  24. 

S 

10 

Oct.  6-Oct.  1 3. 

2(2) 

4(2) 

Nov.  12-Dec.  3. 

1 

2 

Oct.  22-Oct.  31  & 

Nov.  12-Dec.  21. 

i 

10 

Oct.  22-Oct.  29. 

2(2) 

4(2) 

Oct.  29-Dec.  1. 

1 

2 

Oct.  13-Oct.  20  A 

Oct.  29-Dec.  8. 

5 

10 

Oct.  13-Oct.  20. 

2(2) 

4<2) 

Oct.  27-Dec.  1. 

1 

2 

Oct.  27-Dec.  15. 

5 

10 

Oct.  27-Nov.  3. 

2(2) 

4(2) 

5 

10 

15 

30 

Sept.  1-Nov.  9. 

15 

30 

14 
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Geese: 

Carvada  and 

Snow  (including  blue) 
North  Zone  (1) 
South  Zone  (1) 
Northwest  Zone  (1) 
Lake  Erie  Zone  (1) 
Southeastern  Zone  (1) 
Brant 

Rhode  Island 


6 


Ducks: 

Black  Ducks 

Ducks 

Extra  teal  during 

regular  season 

Wood  ducks 

Special  scaup  and 

goldeneye  season  (13) 
Mergansers 
CooU 
Gallinules 
Geese  (21): 

Canada 

Snow  (including  blue) 
Brant 


Oct.  6-Dec.l4. 
Oct.  13-Dee.  21. 
Oct.  13-Dec.  21. 
Oct.  13-Dec.  21. 
Oct.  13-Jan.  10. 
Oct.  20-Nov.  17. 


Ducks: 

1 

Black  Ducks 

Oct.  11-Oct.  14  * 

Nov.  21-Jan.  5. 

1 

2 

Ducks 

Oct.  11-Oct.  14  & 

Nov.  21-Jan.  5. 

S 

10 

Extra  teal  during 

1 

regular  season 

Oct.  11 -Oct.  14  & 

Nov.  21-Nov.  25. 

0(2; 

4(2) 

Scaupionly  season  (3) 

Jan.  12^an.  27. 

5 

10 

Sea  ducks(4X5)(6) 

Oct.  1-Jan.  15. 

•» 

14 

Mergansers 

5 

10 

Coots 

15 

30 

Gallinules 

Sept.  15-Nov.  23. 

15 

30 

Geese: 

Canada  and 

Oct.  U-Oct.  14  i 
Nov.  7-Jan.  31. 

3 

6 

Snow  (including  blue) 

4 

8 

Brant 

Dec.  1-Jan.  19. 

4 

8 

South  Carolina(16Xl") 

1 

Ducks: 

Black  Ducks  (18) 

Oct.  4-Oct.  6  & 

Dec.  8-Jan.  19. 

1 

2 

Ducks 

Oct.  4-Oct.  6  A 
Nov.  21-Nov.  24  <5r 

Dec.  8-Jan.  19. 

5 

10(8) 

Extra  teal  during 

repjlar  season 

Jan.  1 1-Jan.  19. 

2(2 

)           4(2) 

Extra  scaup  during 

repuiar  season  (19) 

Oct.  4-Oct.  6  4 

1 

Nov.  21-Nov.  24  & 

Dec.  8-Jan.  19. 

2i2 

)            4(2) 

Vottled  duck 

Closed. 

- 

- 

Sea  ducks(4X5K6) 

Get.  5-Jan.  19. 

7 

14 

Mergansers 

5 

10 

Coots 

15 

30 

Gallinules 

Sept.  21-Oct.  27  i 

Nov.  20-Dec.  22. 

!5 

30 

Geese: 

Canada  (20) 

Dec.  20-Jan.  19. 

1 

2 

Snow  (including  blue) 

Oct.  4-Oct.  6  & 

1 

Nov.  21-Nov.  24  & 

Dec.  8-Jan.  19. 

4 

8 

Brant 

Oct.  4-Oct.  6  & 

Nov.  21-Nov.  24  * 

Dec.  8-Jan.  19. 

4 

8 

Vermont  (12) 

• 

Oct.  15-Nov.  28. 
Oct.  10-Nov.  28. 

Oct.  10-Oct.  18. 
Oct.  10-Nov.  28. 

Dec.  l-Dec.  16. 


Sept.  29-Dec.  7. 
Oct.  10-Dec.  18. 


Oct.  10-Nov.  28. 


1 

2 

c. 

10 

2(1 

1)           4(2) 

2 

4 

3 

6 

5 

10 

15 

3D 

15 

30 

s 

6 

4 

8 

4 

8 

IMI 


17 


Virginia 


Fedw»l  R>f^»taf  /  Vol  49.  No.  186  /  Monday.  September  24. 1984  /  Ritles  and  Regulations 


37399 


uucKs:               .^. 

Point 

system  (8) 

Black  Ducte 

Oct.  3-Oct.  6  A 
Dec.  KKIan.  12. 

Ducks         1 

i 

Oct.  3-Oct.  6  A 

Nov.  20-Dec.  1  4 

Dec.  10-Jan.  12. 

Canvasback  ducks 

Jan.  7-Jan.  12. 

Point 

system  (10) 

Scaup  only  seasonO) 

Jan.  M-Jan.  29. 

5 

10 

Sea  ducks(4X3X6) 

Oct.  5-Oan.  19. 

7 

14 

Coots 

IS 

30 

Gallinules 

Oct.  3-Oct.  6  4 

Nov.  20-Dcc.  14 

Dec.  10-Jan.  12. 

15 

30 

Geese: 

Canada: 

Back  Bay  Area  (22) 

Oct.  3-Oct.  6  4 

Nov.  20-D^c.  1  4 

• 

Dec.  10-Jan.  12. 

2 

4 

Delmarva  Peninsula  Area 

Nov.  3-Jan.  31. 

4 

8 

Remainder  of  State 

Nov.  10.  4 

Nov.  12-Jan.  19. 

3 

6 

Snow  (including  blue): 

Back  Bay  Area  (23) 

Nov.  20-Dec.  1  4 

Dec.  10-Jan.  12. 

4 

8 

Remainder  of  State 

Nov.  3-Jan.  31. 

4 

8 

Brant 

Oct-3-Oct.  6  4 
Nov.  20-Dec.  1  4 

Dec.  10-Jan.  12. 

4 

6 

Kest  Virginia 

Ducks: 

Allegheny  Mountain  Upland 

Zone  (Zone  2)(1) 

Black  Ducks 

Oct.  1-Oct.  16  4 

Nov.  1-Dec.  4. 

1 

2 

Ducks 

Oct.  1-Oct.  16  4 

Nov.  1-Dec.  4. 

5 

10 

Extra  teal  during 

regular  season 

Oct.  1-Oct.  8. 

2(2) 

4(2) 

Extra  scaup  during 

regular  season 

Oct.  1-Oct.  16  4 

Nov.  1-Dec.  4. 

2(2) 

4(2) 

Gallinules        1 

Oct.  1-Oct.  16  4 

Nov.  1-Dec.  4. 

15 

30 

Remainder  of  State   (ZonelXl) 

Black  Ducks 

Oct.  1-Oct.  16  4 

Dee.  17-Jan.  19. 

1 

2 

Ducks 

Oct.  1-Oct.  16  4 

Dec.  17-Jan.  19. 

5 

10 

Extra  teal  during 

regular  season 

Oct.  1-Oct.  8. 

2(2) 

4(2) 

Extra  scaup  during 

rp^ui^r  season 

Oct.  1-Oct.  16  4 

: 

Dec.  17-Jan.  19. 

2(2) 

4(2) 

Mergaisers        ■ 

5 

10 

Coots 

15 

30 

Gallinules 

Oct.  1-Oct.  16  4 

i 

Dec.  17-Jan.  19. 

15 

30 

Geese: 

Allegheny  Mountain  Upland 

Zone  (1) 

Oct.  1-Oct.  16  4 
Nov.  1-Dec.  4. 

Remainder  of  State 

Oct.  1-Oct.  16  4 
Dec.  17-Jan.  19. 

Canada 

1(24) 

2(24) 

Snow  (including  blue) 

4 

8 

Brant 

4 

8 

Allegheny  Mountain 

Upland  Zone 

Oct.  1-Oct.  16  4 
Nov.  1-Dec.  4. 

Remainder  of  State 

Oct.  1-Oct.  16  4 
Dec.  17-Jan.  19. 

12 


*.? 
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Point  system  —  Ducks,  mergansers  and  coots.  The  Atlantic  Flyway  States 
selecting  the  point  system  bag  limits  on  desipiated  species  we  listed  in  the 
table  above. 

The  daily  bag  limit  is  reached  when  the  point  value  of  the  last  bird  taken 
added  to  the  sum  of  the  point  values  of  the  other  birds  already  taken  during 
that  day  reaches  or  exceeds  100  points.  The  possession  limit  is  the  maximum 
number  of  birds  of  species  and  sex  which  could  have  legally  been  taken  in  2 
days.  The  shooting  (including  hawking)  hours  are  one-half  hour  before  sunnse 
until  sunset  daily  unless  otherwise  indicated. 

The  point  values  assigned  to  the  species  and  sexes  are  as  follows: 

Atlantic  Flyway  | 


100  points 


ro  pcints 


10  points 


2r  points 


Canvasback 
(except  where 
closed) 

Fulvous  tree  duck 
and  Mottled  ducks 
(only  in  Florida) 

Black  duck 
(\!9ryland,  Flori- 
da &  the  Coastal 
&  South  Zones  in 
New  Jersey) 


Female  mallard 
Mottled  duck 
Wood  duck  (25) 
Redhead 
Hooded  merganser 


Black  duck  (Vir- 
ginia, and  the 
North  Zone  in 
New  Jersey) 


Pintail 

Blue-winged  teal 
Green-winged  tea! 
Shoveler 
Gadwall 
W'lgeon 
Scaup 

Sea  ducks  (26) 
Mergansers  (ex- 
cept hooded) 


Male  maLfard 
and  all  other 
species  of  ducks. 


m  Described  in  the  St-ptember  14,1984,  Federwl  Register  M9  FR  36272). 
See  State  Regulations  for  zone/a'-ea  boundaries. 

(2)  The  daily  bag  and  possession  limits  specified  here  are  in  addition  to  any 
other  bag  and  possession  limits  specified  elsewhere. 

(3)  A  special  hunting  season  for  scaup  only  is  prescribed  in  those  areas 
»hich  are  described,  delineated  and  designated  in  the  hunting  regulations  of  the 
State. 

(4)  An  open  season  for  taking  SL-oter,  eider,  and  olf^scuaw  duoks  Ls 
P'-escnbed  according  to  the  following  taMe  during  the  per.od  bet»ieen 
September  15,  1984,  and  January  20,  1985,  in  all  ccf.stal  waters  and  all  waters 
of  rivers  and  streams  seaward  from  the  first  upstream  bndpe  in  Maine,  New 
Ha-ipshire,  Massachusetts,  Rhode  Island,  and  Connecticut;  in  those  coastal 
waters  of  New  York  lying  in  Long  Island  and  Block  Island  Sounds  and  associated 
be.'ss  eastward  from  a  line  running  between  MiamogiJe  Point  in  the  Town  of 
Riverhcad  to  Red  Cedar  Point  in  the  Town  of  Southampton,  including  any  ocean 
waters  of  New  York  lying  south  of  Long  Island;  in  any  waters  of  the  .Atlantic 
Ocean  and,  in  addition,  in  any  tidal  waters  of  any  bay  which  are  separated  by  at 
least  one  mile  of  open  water  from  any  shore,  island,  and  emergent  vegetation  in 
New  Jersey,  South  Carolina,  and  Georpa;  and  in  eny  waters  of  the  Atlantic 
Ocean  an'j/or  in  any  tidal  waters  of  any  bay  which  are  separated  by  at  least  800 
yards  of  open  wafer  from  any  shore,  island,  and  emerpent  vegetation  in 
Delaware,  Maryland,  North  Carolina,  and  Virginia;  and  provided  that  any  such 
areas  have  been  described,  delineated,  and  designated  as  special  sea  duck 
hunting  areas  under  the  hunting  regulations  adopted  by  the  respective  States. 
In  all  other  areas  of  these  States  and  in  all  other  States  in  the  Atlantic  Flvwsy, 
sea  ducks  may  be  taken  only  during  the  regular  open  season  for  ducks. 

(5)  The  daily  bag  limit  is  7  and  possession  lim.it  is  14,  singly  or  in  the 
aggregate  of  these  species.  During  the  regular  duck  season  in  the  Atlantic 
Flyway,  States  may  set,  in  addition  to  the  regular  limits,  a  daily  bag  limit  of  7 
and  a  possession  limit  of  14  scoter,  eider,  and  oldsquaw  ducks,  singly  or  in  the 
aggregate  of  these  species. 

(6)  Notwithstanding  the  provisions  of  this  Part  20  the  shooting  of  crippled 
waterfowl  from  a  motortxjat  under  power  will  t>e  permitted  in  ".•HineT 
Massachusetts,  New  Hampshire,  Rhode  Island,  Connecticut,  New  York, 
Delaware,  Virginia  and  Maryland  in  those  areas  described,  delineated,  and 
designated  in  their  respective  hunting  regulations  as  being  open  to  sea  duck 
hunting. 

(7)  In  Florida,  the  gallinule  season  applies  to  the  common  ghllinule  only. 
There  is  no  open  season  on  the  purple  gallinule  in  Florida. 

(8)  No  special  daily  t>ag  and  possession  limit  restrictions  apply  to  wood 
ducks  in  Georgia  during  October  12-October  14,  in  North  Carolina  and  South 
Caroline  during  October  4-October  6  and  in  Virginia  during  October  3- 
October  6  the  wood  duck  is  25  points. 

(9)  Only  in  coastal  waters  and  the  waters  of  the  rivers  and  streams  seaward 
fronn  the  first  upstream  bridge  and  includes  all  tidal  waters  bounded  by  MF.  182 
and  200  north  of  U.S.  1  in  Hancock  County. 


Iff 
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(10)  In  Maryland,  New  Jersey,  and  Virpnia  male  canvasb««fcs  Br*  K  points 
and  female  canvasbacks  are  100  points.  The  possession  limit  is  twice  the  daity 
bag  limit.    Areas  open  to  canvashsck  hunting  during  the  special  season  are: 

New  Jersey-  East  of  the  Garden  State  Parkway  from  Route  440,  »«rth  to 
Route  36  (Raritan  and  Sandy  Hook  Bays,  Navesink,  and  Shrewst)ory  Rivers);  cast 
of  the  Garden  State  Parkway  from  Route  88  south  to  Route  72  nSamegat,  Stiver 
and  Manahawkin  Bays,  Vetedeconk  and  Toms  Rivers). 

Maryland  -  The  waters  of  Cheasapeake  Bay  and  its  tributaries  to  the  first 
upstream  bridge,  except  on  the  Patuxent  River  the  boundary  is  the  second 
upstream  bridge  (Maryland  Route  231  bridge  near  Benedict,  MD);  including 
Potomac  River  and  its  tributaries  upstream  to  U.S.  Route  301  bridge. 

Virginia  -  Starting  at  the  Virginia-Maryland  line  (301  bridge)  those  lantfe  and 
waters  enclosed  in  the  area  bounded  by:  U.S.  Highway  301  south  to  Route  2»7 
and  continuing  to  the  junction  of  VS.  Route  1,  south  on  Route  1  to  Route  460 
then  southeast  on  460  to  Route  13,  then  east  and  north  on  Route  13  to  the 
Maryland  line,  then  westward  on  the  Maryland-Virginia  line  to  Route  301.  The 
remaining  portions  of  New  Jersey,  Maryland  and  Virginia  presently  closed  to 
the  taking  of  canvasbacks  wiU  remain  closed. 

(11)  In  Maryland,  the  Delmarva  Peninsula  includes  the  counties  of  Caroline, 
Cecil,  Dorchester,  Kent,  Queen  Annos,  Somerset,  Talbot,  Wicomico  and 
Worcestel. 

(12)  In  Vermont  and  in  the  Lake  Champlain  Zone  of  New  York,  on  opening 
day,  October  10,  shooting  hours  are  from  7  a.m.  to  sunset.  During  October  11- 
December  18  Shooting  hours  are  one-htlf  hour  before  local  sunrise  to  local 
sunset. 

(13)  In  the  Lake  Champlain  areas  of  New  York  and  Vermont  (described  and 
delineated  in  the  hunting  regulations  of  the  respective  States)  a  special  hunting 
season  for  scaup  and  goldeneye  is  prescribed  v.ith  a  daily  bag  limit  of  3  scaup  or 

3  goldeneyes  or  3  in  the  aggregate  and  6  scaup  or  6  goldeneyes  or  6  in  the 
aggregate  in  possession. 

(14)  In  New  York  and  North  Carolina  the  daily  bag  mav  include  no  more  than 

4  canvasback,  not  more  than  one  of  which  mav  be  a  female.     Areas  open  to 
cnnvasback  hunting  during  the  special  season  are: 

New  York  -  Upper  Niagara  River  between  the  Peace  Bridge  at  Buffalo,  New 
York,  and  the  Niagara  Falls,  and  all  waters  of  Lake  Cayuga. 

North  Carolina  -  That  portion  of  Pamlico  Sound  and  its  tributaries 
designated  as  coastal  fishing  waters  within  two  miles  of  the  mainland, 
extending  from  Long  Shoal  Point  on  north  side  of  Long  Shoal  River  to  that  point 
of  land  near  Whortonville  on  the  north  side  of  Broad  Creek  known  as  Piney 
Point  and  upstream  in  the  Pamlico  River  to  the  Auroa-BeUhaven  Ferry 
crossing. 

The  remaining  portions  of  New  York  and  North  Carolina  presently  closed  to 
the  taking  of  canvasback  will  remain  closed. 

(15)  Only  in  waters  east  of  U.S.  Highway  17,  except  Currituck  Sound  north 
of  U-S.  Highway  158. 

(16)  There  will  be  no  Sunday  hunting  in  Georgetown  County  or  Charleston 
County  from  the  Georgetown  County  line  (South  Santee  River)  to  the  Wando 
River,  east  of  Highway  U.S.  17.  The  shooting  hours  in  this  area  wiU  be  i  '2  hour 
before  sunrise  to  12:00  noon  daily,  except  on  October  6,  Nov.  24  and  Jen.  19, 
when  shooting  hours  will  be  1/2  hour  before  sunrise  to  sunset. 

(17)  During  the  period  Dec.  8-Jan.  18,  the  shooting  hours  are  1/2  hour 
before  sunrise  to  1:00  p.m.  daily  on  all  lands  and  waters  of:  that  portion  of  Lake 
Vsrion  and  Santee  Swamp  west  of  Interstate  95  bridge  upstream  to  the 
confluence  of  the  Kateree  and  Congnree  Rivers.  The  affected  area  being 
further  dt'^cribed  as  all  land  west  of  1-95  within  or  adjacent  to  Lake  Marion 
which  is  owned  by  Santee  Cooper  or  the  State  of  South  Carolyw  in  the  Counties 
of  Clarendon,  Sumter,  Orangeburg  and  Calhoun.  This  regulation  shall  apply  to 
all  land  in  the  area  described  above,  whether  such  land  shall  be  exposed  or 
inundated. 

NOTE:     These  regulations  shall  apply  to  land  owned  by  Santee-Cooper  or  the 
State  of  South  Carolina  ONLY. 

(18)  In  South  Carolina,  the  season  is  closed  on  black  ducks  in  Georgetown, 
Charleston,  Colleton,  and  Beaufort  Counties. 

(19)  Only  in  waters  east  of  U»S.  Highway  17,  north  of  Charleston,  anri  east 
of  the  Seaboard  Railroad  bed  south  of  Charleston. 

(20)  In  South  Caroline  the  season  on  Canada  geese  is  closed  m  the  counties 
of  AbbeviUe,  AUendale,  Anderson,  Bamberg,  Barnwell,  Beaufort,  Cherokee, 
Chester,  CoUeton,  Edgefield,  Fairfield,  Greenwood,  Hampton,  Kershaw, 
Lancaster,  Laurens,  Lee,  MeCormick,  Newberry,  Oconee,  Pickens,  Richland, 
Saluda,  Spartanlxirg,  Sumter,  Union  and  York. 

(21)  See  State  regulations  for  further  limit  restrictions  for  Dead  Creek 
Area,  Addison    'ounty,  Vermont. 

(22)  In  Virginia,  the  Back  Bay  Area  is  defined  for  Canada  geese  as  those 
portions  of  the  cities  of  Virginia  Beach  and  Chesapeake  Iving  east  of  U.S. 
Highway  17  and  Interstate  64. 

(23)  In  Virginia,  the  Back  Bay  Area  is  defined  for  snow  (including  blue) 
geese  as  the  waters  of  Back  Bay  and  its  tributaries  and  the  marshes  adjacent 
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thereto,  and  on  the  land  and  marshes  between  Back  Bay  and  the  Atlantic  Ocean  , 

from  Sandbridge  to  the  North  Carolina  line,  and  on  and  along  the  shore  of  North 
Landing  River  and  the  marshes  adjacent  thereto,  and  on  and  along  the  shores  of 
Lake  Teeumseh  and  Red  Wing  Lake  and  the  marshes  adajacent  thereto. 

(24)  In  West  Virginia,  the  daily  beg  and  possession  limits  on  Canada  geese  is 
1  and  8,  respectively,  in  both  zones  during  the  first  half  of  the  split  season. 

During  the  second  half  of  the  split  season  in  both  zones,  the  daily  beg  and  . 

possession  limit  on  Canada  geese  is  2  and  4,  respectively. 

(25)  In  Virginia,  Airing  October  3-  October  6,  the  wood  duck  counts  25 
points. 

(26)  Sea  (kicks  count  10  points  each  during  the  point-system  season,  but 
during  any  part  of  the  regular  sea  duck  season  falling  outside  the  point-system 
season,  sea  duck  daily  bag  and  possession  limits  of  7  and  1 4,  respectively,  apply. 

(27)  East  of  Intercoastal  Waterway  in  Chatham,  Bryan.  Liberty,  Mcintosh, 
Glynn  and  Camden  Counties. 

MISSISSIPPI  FLY  WAY  T 

The  Mississippi  Flyway  includes  Alabama,  Arkansas,  Illinois,  Indiana,  Iowa, 
Kentucky;  Louisiana,  Michigan,  Minnesota,  Mississippi,  Missouri,  Ohio, 
Tennessee  and  Wisconsin. 

Shooting  hours:  One-half  hour  t>efore  sunrise  to  sunset  daily  except  as 
otherwise  restricted. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS  AND 
DELINEATIONS  OF  GEOGRAPHICAL  AREAS.  SPECIAL  RESTRICTIONS  MAY 
APPLY  ON  FEDERAL  AND  STATE  PUBLIC  HUNTING  AREAS. 

The  season  dates  for  mergansers  and  coots  are  the  same  as  those  for  ducks 
in  the  following  tables. 


Season  Dates 


Limits 
Bag    Possession 


IMI 


Alabama 
Ducks: 

North  Zone  (1) 
South  Zone  (1) 

Coots 

Gallinules 

Geese: 

Barbour,  Henry,  and 

Russell  Counties 
Remainder  of  State 
Limits  include  no  more  than: 
Canada 
White-fronted 
Snow  (including  blue)  and 
t>rant 

Arkansas 
Ducks 

Coots 
Gallinules 
Geese: 
Canada 
Other  geese 

Limits  include  no  more  than: 
White-fronted 
Snow  (including  blue)  and 
brant 

lUinois 
Ducks  (2): 

North  Zone  (3) 

Central  Zone  (3) 

South  Zone  (3) 
Coots 
Gallinules 


Dec.  1-Jan.  19. 
Nov.  15-Nov.  25  ii 
Dec.  I3-Jan.  20. 

Nov.  12-Jan.  20. 


Closed. 

Nov.  12-Jan.  20. 


Nov.  17-Dec.  9  & 
Dec.  15-Jan.  10. 

Nov.  lO-Jan.  18. 

Closed. 

Nov.  12-Jan.  20. 


Oct.  10-Nov.  28. 
Oct.  24-Dec.  12. 
Nov.  I-Dec.  20. 

Closed. 


SI 


Point  system. 

I 


15 
15 
Si 


30 
15 
10 


4 
4 

10 


Point  system. 

15  30 

15  30 

5  10 


2,  4 

51  10 

Point  system. 


IS  30 
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Nov. 
Oct. 


Ge«se  (ih 
Canada 

North  Zone  (3) 
Tri-County  Zone  (3) 
Remainder  of  North  Zone 
Central  Zone  (3) 
Tri-County  Zone  (3)  Nov, 

Remainder  of 
Central  Zone  Oct. 

South  Zone  (3) 

Southern  Illinois  Qtiota 
Zone  (Alexander,  Jackson, 
Union,  and  Williamson 
CountiesX5X6) 
Remainder  of  South  Zone 
Other  Geese 
North  Zone  (3) 
Central  Zone  (3) 
South  Zone  (3) 
Limits  Include  no  more  than 
Whiie-fronted  geese 
Snow  (including  blue)  and 
brant 

Indiana 


Nov. 
Nov. 

Oct. 
Oct. 

Nov. 


1-Nov.  20. 
10-Oct.  29. 

1-Nov.  20. 

24-Nov.  12. 


I2-Dec.  6. 
26-Dec.  !5. 

10-Nov.  28. 
24-Dec.  12. 
1-Dec.  20. 


Ducks 

Coots 
Gellinules 


Nov.  20-Nov.  25  & 
Dec.  8-Jan.  20. 

Nov.  20-Jan.  20. 


10 

4 
4 

4 

4 


Ducks: 

Point 

s\'sten 

North  Zone  (7) 

Oct.  13-Oct.  17  & 
Oct.  27-Dec.  10. 

South  Zone  (7) 

Oct.  20-Oct.  27  & 
Nov.  21-Jan.  1. 

Ohio  River  Zone  (7) 

Oct.  27-Nov.  3  4 
Dec.  3-Jan.  13. 

• 

Scaup-only  season  (Lake 

Michigan  only)  (8) 

Dec.  ll-E)ec.  26. 

5 

10 

Coots 

15 

30 

Gallinules 

Sept.  1-Nov.  9. 

15 

30 

Geese: 

5 

10 

Canada: 

North  7)ne 

Oct.  13-Dec.  21. 

2 

4 

South  Z  fie: 

Posey  County 

Dec.  26-Jan.  14. 

1 

2 

Remainder  of  South  Zone 

Nov.  12-Jan.  20. 

2 

4 

Ohio  River  Zone 

Pose;  County 

Dec.  26-Jan.  14. 

1 

2 

Rems  nder  of  Ohio 

River  Zone 

Nov.  12-Jan.  20. 

2 

4 

Other  Geese: 

North  Zone 

Oct.  13-Dec.  21. 

South  Zone 

Nov.  12-Jan.  20. 

Ohio  River  Zone 

Nov.  12-Jan.  20. 

Limits  include  no  more  than: 

White-fronted  geese 

s 

4 

Snow  (including  blue) 

and  brant 

s 

19 

Iowa 

Ducks  (2) 

Point 

system 

North  Zone 

Oct.  20-Dec.  3. 

South  Zone 

Oct.  27-Dec.  10. 

Coots 

15 

30 

Gallinules 

Closed. 

Geese: 

5 

I  0 

Southwest  Zone  (15) 

Oct.  13-Dec.  21. 

Remainder  of  State 

Sept.  29-Dec.  7. 

,■ 

Limits  include  no  more  than: 

Canada 

t 

4 
4 

White-fronted 

t 

Snow  (including  blue)  and 

brant 

s 

!• 

Kentuckv 

Point  system. 


15 
15 


30 
30 


St 
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Ge€se: 

5 

10 

Western  Zone  (1)(4K5) 

Jan.  7-Jan.  31. 

Remainder  of  State 

Nov.  20-Jan.  20. 

Limits  include  no  more 

than: 

Canada 

2 

4 

Khite-fronted 

2 

4 

Snow  (including  blue)  and 

t>rant 

5 

10 

Louisiana 

1 

Ducks: 

Po;nt  <;ysle 

East  Zone  (1) 

Nov.  17-Dec.  2  4 
Dec.  !8-Jan.  20. 

1 

Kest  Zone  (1) 

Nov.  3-Dec.  2  & 

Dec.  15-Jan.  8. 

Scaup  only  season  (8) 

Jan.  21-Jan.  31. 

5 

10 

Coots 

15 

30 

Callinules 

Sept.  22-Scpt.  30  A 

Nov.  3-Jan.  2. 

15 

30 

Geese: 

Canacfa 

Closed. 

- 

. 

Other  Geese: 

5 

10 

East  Zoned) 

Nov.  17-Dec.  2  A 
Dee.  18-Feb.  9. 

Kest  Zone  (1) 

Nov.  3-Dec.  2  * 
Dec.  15-Jan.  23. 

Limits  include  no  more  than: 

White-fronted 

2 

4 

Snow  (including  blue)  and 

brant 

5 

10 

^'ichigan 

Ducks  (2): 

Po 

iit  syste 

North  Zone  (9) 

Sept.  29-Nov.  17. 

Middle  Zone  (9) 

bept.  29-Oct.  4  4 
Oct.  13-Nov.  25. 

Southeast  Zone  (9) 

Oct.  6-Nov.  24. 

Coots 

15 

30 

Callinules: 

15 

30 

North  Zone 

Sept.  29-Nov.  17 

Middle  Zone 

Sept.  29-Oct.  4  A 
Oct.  13-Nov.  25. 

Southeast  Zone 

Oct.  6-Nov.  24. 

Geese: 
Canada 

North  Zone  (9): 

Baraga,  Dickinson,  Delta, 
Gogebic,  Houghton,  Iron, 
Keweenaw,  Marquette, 
Menominee,  and  Ontonagon 
Counties  Sept 

Remainder  of  North  Zone       Sept 
Middle  Zone  (1): 
AUegan  County  Goose 

Management  Area  Oct. 

Remainder  of  Zone: 

West  of  VS.  Highways  131 
and  31  and  Interstate 
Highway  75 


East  of  UjS.  Highways  131 
and  31  and  Interstate 
Highway  75 

Southeast  Zone  (9) 
Southern  Michigan  Goose 
Management  Area  (1) 

Saginaw  County  Goose 

Management  Area  (1) 
Remainder  of  Southeast 
Zone 


Sept. 
Oct. 


Sept. 
Oct. 


Oct. 
Dec. 

Sept. 
Oct. 


26-Oct.  15. 
29-Oct.  18. 


13-Nov.  1. 


29-Oct.  4  A 
13-Oct.  26. 


29-Oct.  4  A 
13-Nov.  10. 


6-Nov.  9. 
22-Feb.  16. 

29-Nov.  2. 

6-Nov.  9. 


23 
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Other  peese: 

North  Zone  (9): 
Baraira,  Dickinson,  Delta, 
Gogebic.  Houghton,  Iron, 
Keweenaw,  Marquette, 
Menominee,  Ontonagon 
Counties 
Remainder  of  North  Zone 

Middle  Zone  (9) 

Southeast  Zone  (9) 

Limits  include  no  more  than: 

White- fronted 

Snow  (including  blue)  and 
brant 

Minnesota  (10) 
Ducks: 
Limits  include  no  more  than: 
Mallards  (no  more  than 
Z^female  mallards  daily 
or  4  in  possession) 
Black  drtks 
Wood  di  :ks 
Canvast/Scks  (except  in 

closed  areas) 
Redheads 
Mergansers  (no  more  than  1  hooded 

daily  or  2  in  possession) 
Coots 
Gallinules 
Geese: 
Canada: 
Lac  Qui  Parle  Quota 

Zone  (1)(5) 
Southeastern  Zone  (1) 
Remainder  of  State 
Other  geese: 

Southeastern  Zone 
Remainder  of  State 
Limits  include  no  more  than: 
White-fronted 
Snow  (including  blue)  and 
brant 
Mississippi 
Ducks 

c, 
i 

Coots 

Gallinules       ; 
Geese: 
Canada: 

Sardis  Reservoir  Area  (1) 

Remainc  .>r  of  State 
Other  gees» 

Limits  ir  elude  no  more  than: 
White-fronted 
Snow  (including  blue)  and 
brant 

Missouri 


Sept.  26-Nov.  17. 
Sept.  29-Nov.  17. 
Sept.  29-Oct.  4  h 
Oct.  13-Nov.  25. 
Oct.  6-Nov.  24. 


Sept.  29-Nov.  17. 


merganser 
Sept.  29-Nov.  17. 


Sept.  29-Nov.  17 
Sept.  29-Dec.  7. 
Sept.  29-Nov.  17. 

Sept.  29-Dec.  7 
Sept.  29-Nov.  17. 


Dec.  8-Dec.  9  It 
Dee.  15-Jan.  31. 

Oct.  20-Dec.  28. 


Dec.  5-Dec.  14  tt 
Jan.  12-Jan.  31. 
Jan.  17-Jan,  31. 
Nov.  !2-Jan.  20. 


Ducks: 

North  Zone  (1) 

Oct. 

20-Oct.  24 

Nov. 

1-Dec.  15. 

South  Zone  (1) 

Nov. 

1-Dee  2  A 

Dec. 

15-Jan.  1. 

Coots 

Gallinules 

Closed. 

Geese: 

Canada 

North  Zone  (1) 

Swan  Lake  Zone  (1)(5) 

Nov. 

1-Dec.  20. 

Southeastern  Area 

(east 

of  V£.  Highway 

67  and 

south  of  Crystal  City) 

Dec. 

2-Jan.  20. 

Remainder  of  North  Zone 

Nov. 

1-Dec.  15. 

t 

4 

5 

10 

5 

10 

3 

6 

1 
t 

1 

S 

4 
1 

1 

i 

5 
15 
15 

10 
30 
30 

2 

4 

5 

10 

Point 

sv-stem 

15 

30 

15 

30 

5 

10 

1 

2 

1 

2 

2 

4 

5 

10 

Point 

svsteTi. 

15 
5 


30 
10 
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South  Zone  (1) 

Southeastern  Zone  (I) 

Dec. 

2-Jan.  20. 

Remainder  of  South  Zone 

Nov. 

1-Dec.  2  St 

Dec. 

IS^an.  1. 

Khite-fronte<? 

Nov. 

1-Jan.  9. 

Snow  (including  blue)  and 

brant 

Nov. 

1-Jan.  9. 

Ohio 

Pymatuning  Area  (1): 

Ducks; 

Black  Ducks 

Oct. 

29-Dec.  1. 

Other  Ducks 

Oct. 

13-Oct.  20  i 

Oct. 

29-Dec.  8. 

Limits  include  no  more  than: 

Black  Ducks 

Wood  Ducks 

Canvasbacks 

Redheads 

Canvasbacks  and  Redheads 

;  combined 

Coots 

1 

GaUinules 

Sept 

1-Nov.  9. 

Yerganser;  (except  hooded) 

Hooded  mergansers 

Geese: 

Brant 

Oct. 

20-Nov.  17. 

Other  Geese 

Oct. 

13-Dec.  21. 

Limts  include  no  more  than: 

Canada 

Snow  (including  blue) 

Brant 

Remainder  of  State: 

Ducks: 

North  Zone  (11) 

Oct. 

19-Nov.  24  & 

I>c. 

3- Dec.  15. 

South  Zone  (11) 

Oct. 

19-Nov.  3  ic 

Dec. 

3-Jan.  5. 

Ohio  River  Zone  (11) 

Oct. 

19-Nov.  3  ic 

Dec. 

17-Jan.  19. 

Limits  include  no  more  than: 

Vallards  (no  more  than 

2  female  mallards  daily 

or  4  in  possession 

Black  ducks 

Kood  ducks 

Canvasbacks 

Redheads 

Scaup-only  (North  Zone  only) 

Dec. 

17-Jan.  1. 

Coots 

Gallinules 

Sept 

1-Nov.  9. 

Geese 

Oct. 

19-Dec.  15  & 

Dec. 

18-Dec.  29. 

Limits  include  no  more  than: 

Canada: 

Ashtabula,  Auglaize, 

Erie,  Lucas,  Marion, 

Merctr,  Ottawa, 

Sandusky,  Trumbull, 

and  Wyandot  Counties 

Remainder  of  State 

White-fronted 

Snow  (including  blue)  and  brant 

Tennessee 

Ducks: 

Reelfoot  Zone  (1) 

Nov 

3-Nov.  7  & 

Dec 

7-Jan.  20. 

State  Zone  (1) 

Dec 

2-Jan.  20. 

Coots 

GaUinules 

Dec 

2-Jan.  20. 

Geese  (1): 

Canada(12) 

Northwest  Zone  (5) 

Jan. 

7-Jan.  31. 

Southwest  Zone 

Jan. 

6-Jan.  20. 

3, 


2 
4 

10 


10 
2 


s 

4 

1 

4 

4 

30 

30 

10 

2 


6 

8 

10 


1 

1 

t 

4 

1 

t 

1 

i 

5 

10 

15 

30 

15 

30 

1 

2 

2 

4 

2 

4 

S 

10 

P( 

;int  system. 

1 

- 

15 

30 

15 

30 

'1 

10 

1 

2 

1 

2 
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Remainder  of  State 

West  of  State  Highway  13 
East  of  State  Highway  13 
Other  geese 

Limits  include  no  more  Ihani 

White-fronted 

Snow  (including  blue)  and 
brant 


Nov.  12-Jan.  20. 
Nov.  12-Oan.  20. 
Nov.  12-Jan.  20. 


4 
10 


Wisconsin 
Ducks  [iy. 

North  Duck  Zone  (I) 
South  Duck  Zone  (1) 

CooU 

Scaup-only  season  (8) 

North  Duck  Zone 

South  Duck  Zone 
Gallinules 

North  Duck  Zone  (1) 

SouthzDuck  Zone  (1) 

Geese: 
Canada: 

North  Duck  Zone  (1) 
Brown  County 

Mississippi  River  Zone 

Remainder  of  North  Zone 
South  Duck  Zone  (1) 
Horicon  and  Central 
Zones  (1) 

Rock  Prairie  Zone  (1) 

Mississippi  River  Zone 

Remainder  of  South  Zone 
Other  geese 

North  Duck  Zone  (1) 
South  Duck  Zone  (1) 

Limits  include  no  more  than: 
White-fronted 
snow  (including  blue) 
and  brant 


Point  system  (14) 


Oct. 

1  (13)-Nov. 

19. 

Oct. 

1  (13)-Oct. 

7  & 

Oct. 

13-Nov.  24. 

IS 

30 

Nov. 

20-Dec.  5. 

5 

10 

Nov. 

25-Dec.  10. 

5 

10 

Oct.  i(13>-Nov.  19. 
Oct.  l(13)-Oct.  7  & 
Oct.  13-Nov.  24. 


Oct.  1  (13)-Oct.  20. 
Dec.  1-Dec.  31. 
Oct.  I  (13)-Oct.  20. 
Nov.  25-Dec.  9. 
Oct.  I  (13)-Oct.  20. 


Oct.  13-Nov.  6. 

Oct.  13-Nov.  1 
Nov.  25-Dec.  9. 
Oct.  13-Nov.  1 
Nov.  25-Dec.  9. 
Oct.  13-Nov.  1. 

Oct.l(13)-Nov.  19. 
Oct.  1  (13K)et.  7  A 
Oct.  13-Nov.  24. 


15 


30 


5 

30 

5 

10 

1 

2 

2 

4 

1 

2 

2 

1 

4 
2 

Tag  system  - 

see 

State 

regulat 

ions. 

1 

S 

1 

2 

1 

4 
10 


The  point  values  assigned  to  the  species  and  sexes  are  as  follows: 

Mississippi  Flyway  (14) 


100  points 


70  points 


10  points 


2o  points 


Canvasb«ck 
(except  where 

closed) 
Black  duck 


Female  mallard 
Wood  duck 
Redhead 
Hooded  merganser 


M«)e  maljflrd 
and  all  other 

species     of 
ducks. 


Pintail 

Blue-winged  teal 

Green-winged      teal 

Cinnamon  teal 

W  igeon 

Shoveler 

Gadwall 

Scaup 

Mergansers  (except 

hooded). 

(1)  Described  in  the  September  14,  1984,  Federal  Register  (49  fh  ikJ'H). 
See  State  regulations  for  zone/area  boundaries. 

(2)  The  areas  closed  to  canvasback  hunting  are: 

Mississippi  River  -  (1)  Entire  river,  both  sides,  from  Lock  and  Dam  ? 
upstream  to  the  confluence  of  the  Chippewa  River.  (2)  Pool  19  bordering  Iowa 
and  Illinois. 

Michigan  -  Macomb  and  St.  Clair  Counties,  including  the  adjacent  Great 
Lakes  waters  and  interconnecting  waterways  under  the  jurisdiction  of  the  State 
of  Michigan. 

Wisconsin  -  In  the  Mississippi  River  Zone,  all  that  part  of  Wisconsin  west 
of  the  Burlington-Northern  Railroad  from  Lock  and  Dam  9  north  to  the  center- 
line  of  the  Chippewa  River. 
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(3)  In  Illinois,  the  North  Zone  is  that  portion  of  the  State  north  of  a  line 
running  east  from  the  Iowa  border  along  Illinois  Highway  92  to  1-280,  east  along 
1-280  to  I-«0,  then- east  along  1-80  to  the  In<1iana  border.  The  Central  Zone  is 
that  portion  of  the  State  between  the  North  and  South  Zone  tjoundaries.  The 
Sooth  Zone  is  that  portion  of  the  S»ate  south  of  a  line  running  east  from  the 
Missouri  txjrder  on  the  Mississippi  River  along  the  Monroe-Randolph  County  line 
to  County  Highway  856,  south  along  County  Highway  856  to  Illinois  Highway 
155,  east  along  Illinois  Highway  155  to  Illinois  Highway  3,  north  along  Illinois 
Highway  3  to  Illinois  Highway  159,  north  along  Illinois  Highway  159  to  Illinois 
Highway  161,  east  along  Illinois  Highway  161  to  Illinois  Highway  4,  north  along 
Illinois  Highway  4  to  1-70,  then  east  along  1-70  to  the  Indmna  border.  The  Tri- 
County  Zone  is  that  part  of  Illinois  including  all  of  Knox  County;  the  townships 
of  Buckhart,  Canton,  Cass,  Deerfield,  Fairview,  Fartnington,  Joshua,  Orion, 
Putnam  and  that  portion  of  Banner  Township  bounded  on  the  north  by  Illinois 
Route  9  and  on  the  east  by  U.S.  24  in  Fulton  County;  the  township  of  Alba, 
Annav^an,  Atkinson  and  Cornwall  in  Henry  County. 

(4)  Geese  taken  in  Illinois  and  Missouri  and  in  the  Kentucky  counties  of 
Ballard,  Hickman,  Fulton,  and  Carlisle  may  not  be  transported,  shipp^ed  or 
delivered  for  transportation  for  shipment  by  common  carrier,  the  Postal 
Service,  or  by  any  person  except  as  the  personal  baggage  of  licensed  waterfowl 
hunters,  {irovided  that  no  hunter  shall  possess  or  transport  more  than  the 
legslly-prescrit>ed  possession  limit  of  geese.  Geese  possessed  or  transported  by 
persons  other  than  the  taker  must  be  labeled  with  the  name  and  address  of  the 
thker  and  the  date  taken. 

(5)  Harvests  of  Canada  geese  will  be  limited  as  follows:  1 

Illinois:  Southern  Illinois  Quota  Zone— 17,500.  f 

Kentucky;    West  Kentucky  Zone— 7,000. 

Wisconsin:    Horicon  and  Central  Zones  combined— 15,000. 

Missouri:" Swan  Lake  Zone— 16,000.  I 

Minnesota:    Lac  qui  Parle  Zone— 4,500.  f 

Tennessee:  Northwest  Zone— 1500. 
Vissouri,  Illinois,  Minnesota,  Kenlucky  and  Tennessee  Quota  Zone 
Closures:  When  it  has  been  determined  that  the  quota  of  Canada  geese  allotted 
to  the  Southern  Illinois  Quota  Zone,  the  Swan  Lake  Zone  in  ^;issouri,  the  Lac 
qui  Parle  Zone  in  Minnesota,  the  West  Kentucky  Zone  and  the  Northwest  Zone 
in  Tennessee  will  have  been  filled,  the  season  for  taking  Canada  geese  in  the 
respective  area  will  t>e  closed  by  either  the  Director  upon  giving  public  notice 
through  local  information  media  at  least  48  hours  in  advance  of  the  time  and 
dete  of  closing  or  by  the  State  through  State  regulations  with  such  notice  and 
tirre  (not  in  excess  of  48  hours)  as  they  deem  necessary. 

(6)  Shooting  hours  for  geese  are  sunrise  until  3  p.m. 

(T)  In  Indiana,  the  North  Zone  is  that  portion  of  the  State  north  of  State 
i-':-^v^ay  18.  The  Ohio  River  Zone  is  that  portion  of  the  State  south  of 
Interstate  Highway  64.  The  South  Zone  is  that  portion  of  the  State  between  the 
North  and  Ohio  River  Zone  twundaries. 

(8)  A  special  hunting  season  for  scaup  only  is  prescribed  m  those  areas 
w'lich  are  described,  delineated  and  designated  in  the  hunting  regulations  of  the 
State. 

(9)  In  Michigan,  tlie  North  Zone  is  the  Upper  Peninsula  portion  of  the 
Stste.  The  Southeast  Zore  is  that  portion  of  the  Lower  Peninsula  south  and 
east  of  a  line  running  north  from  the  Michigan-Ohio  t>order  along  L'.S. 
Kighway  127  to  L'S-27,  north  along  L'S-27  to  South  County  Line  Road  in  Gratiot 
County,  east  along  South  County  Line  Road  to  McClelland  Roed,  north  along 
'■'cClelland  Road  to  M-57,  west  along  M-57  to  US-27,  north  along  l'S-27  to  M- 
?C,  east  along  M-20  to  L'S-10,  east  along  US-10  to  VT-13,  north  along  M-13  to 
lS-23,  north  and  east  along  US-23  to  Shore  Road  in  Arri&o  County,  east  along 
Shore  Road  to  the  tip  of  Point  Lockout,  then  due  east  ten  miles  into  Saginaw 
Bay,  and  from  that  point  along  a  northeast  line  to  the  Ontario  border.  The 
N'iddle  Zone  is  the  remainder  of  ttie  State. 

(10)  In  Minnesota,  the  shooting  hours  for  waterfowl  very  as  follows- 
September  29-12  noon  to  4  p.m.;  September  30  through  October  19  -  1/2  hour 
before  sunrise  to  4  p.m.;  and  October  20  through  November  17  -  1/2  hour  before 
sunrise  to  sunset. 

(11)  In  Ohio,  the  North  Zone  is  that  portion  of  the  State  consisting  of  the 
counties  of  Darke,  Miami,  Clark,  Champaign,  Union,  Delaware,  Lick.ng, 
Muskingum,  Guernsey,  Harrison  and  Jefferson  and  all  counties  north  thereof.  In 
addition,  the  North  Zone  also  includes  that  portion  of  the  Buckeye  Lake  area  in 
Fairfield  and  Perry  Counties  t>ounded  on  the  west  by  State  Higfway  37,  on  the 
south  by  State  Highway  204,  and  on  the  east  by  State  Highway  13.  The  Ohio 
River  Zone  includes  the  counties  of  Hamilton,  Clermont,  Brown,  Adams,  Scioto, 
Lawrence,  Gallia  and  Meig:s.  The  South  Zone  includes  that  portion  of  Ohio 
between  the  North  and  Ohio  River  Zone  boundaries. 

(12)  Local  restrictions,  including  closures,  apply  in  specified  areas.  Consult 
State  regulations.  Tagging  of  Canada  geese  is  required  in  designated  zones. 

(13)  On  the  first  day  the  season  opens  at  12  noon. 

(14)  In  Wisconsin,  point  values  for  some  Sf>ecies  change  during  the  season. 
See  State  Regulations.  Also,  some  species  listed  in  the  10-point  category  in  the 
Mississippi  Flyway  point-system  table  are  assigned  25  points  in  Wisconsin. 
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(15)   In  Iowa,  the  Southwest  Goose  Zone  is  that  portion  of  the  State  boui»de<J 
by  U-S.  Highway  92  and  71. 


CENTRAL  FLYWAY 

The  Central  Flyway  consists  of  Colorado  (east  of  the  Continental  Divide), 
Kansas,  Montana  (Blaine,  Carbon,  Fergus,  Judith  Basin,  StiUwater,  Sweetgrass] 
Wheatland,  and  all  counties  east  thereof),  Netiraska,  New  Mexico  (east  of  the 
Continental  Divide  except  that  the  JicariUa  Apache  Indian  Reservation  is  in  the 
Pacific  Flyway),  North  Dakota,  Oklahoma,  South  Dakota,  Texas,  and  Wyommi? 
(east  of  the  Continental  Divide). 

Geese  include  all  species  of  geese  and  brant. 

Dark  Geese  include  Canada  geese,  white-fronted  geese,  and  "black"  brant. 

Light  Geese  include  all  other  species. 

Flywaywide  Restrictions 

Shooting  (including  hawking)  hours:  One-half  hour  before  sunrise  to  sunset 
daily  exe«pt  as  otherwise  noted. 

Mergansers  —  AU  mergansers  are  to  be  included  within  the  (%ily  bflg  and 
possession  limits  under  conventional  and  point  system  rcgvilations. 

CHECK  STATE  REGULATIONS  FOR  ADDmONAL  RESTRICTIONS  AND 
DELINEATIONS  OF  GEOGRAPHICAL  AREAS  WrTHIN  STATES.  SPECW>L 
RESTRICTIONS  MAY  APPLY  ON  FEDERAL  AND  STATE  PUBLIC  HUNTING 
AREAS. 


Srason  Dales 


Limits 
Bag      Possession 


Colorado 
Ducks 


Coots 

Gallinules 

Geese  (1): 

Norlh-Central  Unit 
South  Park  Unit 

San  Luis  Valley  Unit 
Remainder  of  State  in 
Central  Flyway 

Kansas 

Ducksf2): 

Hipf'  Plftins  Area 


Low  Plains  Area 

* 
Coots 
Gallinules 
Dark  geese  (2) 

including  no  more  than; 

V'hite-f  rented 

Canada 
Liptit  geese 


Sept.  29-Oct.  14  & 
Oct.  27-Dec.  2  A 
Dec.  15-Jan.  13. 
Sfirre  as  for  ducks. 
Closed. 

Oct.  27-Jan.  13. 
Sept.  29-Oct.  12  A 
Oct.  27-Dec.  31. 
Nov.  3-Dec.  31. 

Nov.  3-Jan.  13. 


Oct.  6-Nov.  9  A 
Nov.  17-Dec.  2  A 
Iiec.  8-Jan.  8. 
Oct.  20-Nov.  9  A 
Nov.  17-Dec.  9  A 
Dec.  22-j8n.  6. 
Same  as  for  ducks. 
Closed. 
Oct.  27-Jfin.  6. 

Oct.  27-Jan.  6. 
Nov.  26-Jan.  fi. 
Nov.  3-Nov.  30  A 
Dec.  lf)-Feb.  10. 


Point  system. 

15  30 

2  4 


Point  SN-stem, 


15  30 

2  4 

1  2 

1  2 

5  10 


Montena 
Ducks 

Zone  1  (3) 

Zone  2  (3) 

Coots 

GaUmules 

Geese: 

Sheridan  County 
Remainder  of  State  in 


Sept.  29-Nov.  27  A 

Dec.  9-Dec.  30. 

Sept.  29-Oct.  21  A 

N'ov.  2-Dee.  30. 

Same  as  for  ducks. 

Closed. 

Sept.  29-Dec.  30. 


Point  svstem  (I  2) 


15  30 


2  4 
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Central  Flyway 
Whistling  (Tundra)  swans 


Nebraska 
Ducks 

High  Plains  Ar«a  (4) 

Low  Plains  Area  (4) 
Zones  1  and  2  (4) 
Zones  3  and  4  (4) 
Coots 
Gallinules 
Dark  geese 
North  Unit  (5) 

including  no  more  than: 
White-fronted 
Canada 
East  Unit  (5) 

including  no  more  than: 
Whfte-fronted 
Canada 
Central  Unit  (5) 

including  no  more  than: 
White- fronted 
Canada 
Panhandle  Unit  (5) 

including  no  more  than: 
White-fponted 
Canada 
Sandhills  Unit(5) 


Light  Geese 

New  Mexico 

Ducks  : 
Zone  1  (3) 
Zone  2  (3) 

Coots 

Gallinules 

Geese: 

Dark  geese 
Light  geese: 


North  Dakota  (7) 
Ducks: 

including  no  more  than: 

Female  mallards 

Canva  shacks 

Redheads 

Wood  ducks 

Hooded  mergansers 
Additional  blue-winged  teal 
CooU 
Gallinules 
Dark  geese 

including  no  more  than: 
Canada 
Light  geese 

Oklahoma 
Ducks: 

High  Plains  Area  (3) 
Low  Plains 
Zone  1  (3) 

Zone  2  (3) 

Coots 
Gallinules 
Dark  geese  (3) 

including  no  more  than: 
White-fronted 


Sept.  29-Dec.  30. 


Oct.  13-Dec.  2  It 
Dec.  7-Jan.  7. 

Oct.  20-Dec.  18. 
Oct.  6-Dee.  4. 
Same  as  for  ducks. 
Closed. 

Oct.  6-Dec.  23. 

Oct.  6-Dec.  23. 
Oct.  6-Nov.  9. 
Sept.  29-Dec.  9. 

Sept.  29-Dec.  9. 
Nov.  21 -Dec.  9. 
Oct.  21 -Dec.  31. 

Oct.  21-Dec.  31. 
Nov.  21-Dec.  31. 
Nov.  10-Dec.  31. 

Nov.  10-Dec.  31. 
Nov.  21-Dec.  31. 
Nov.  3-Dec.  31. 


Sept.  29-Dec.  23. 


Oct.  16-Jan.  6. 
Oct.  30-Jan.  20. 
Same  as  for  ducks. 
Oct.  16-Dec.  24. 

Oct.  20-Jan.  20. 

Nov.  28-Feb.  28(6) 
Nov.28-Feb.  12.(6) 


Sept.  29-Nov.  25  & 
Dec.  1-Dec.  2. 


<?ept.  29-Oct.  7. 

Same  as  for  ducks. 

Closed. 

Sept.  29-Nov.  11. 

Sept.  29-Oct.  28. 
Sept.  29-Dec.  2. 


Oct.  13-Jan.  3. 

Oct.  13-Nov.  25  A 
Dec.  15-Dec.  30. 
Oct.  27-Nov.  25  * 
Dec.  22-Jan.  20. 
Same  as  for  ducks. 
Sept.  1-Nov.  9. 


3  6 

Only  by  permit; 
1  swan  per  season 

Point  system. 


30 


15 


t 

2 
4 

2 
2 
4 

2 
2 
4 

2 

2 

Only  by  permit  -  1 
Canada  goose  per 
season. 
5  10 


Point  system. 


I 


15 

15 


1 
1 

1 
2 
1 

2(8) 
15 


30 

30 


10 
10 


2 

1 
2 
4 
2 

4(8) 
30 


2 

10 


Point  system. 


15 

15 
2 


30 
4 
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Unit  1 

Nov.  10-Jan.  20. 

Unit  2 

Oct.  15-Nov.  25  4 

Dec.  22-Jan.  20. 

Light  geese 

Oct.  15-Nov.  25  A 

Dec.  22-Feb.  3. 

South  Dakota 

Ducks: 

. 

High  Plains  Area  (9) 

Sept.  29-Nov.  27  4 

Dec.  IS^an.  6. 

Low  Plains  Area 

North  Zone  (9) 

Sept.  29-Nov.  27. 

South  Zone  (9) 

Oct.  20-Dec.  18. 

Coots 

Same  as  for  ducks. 

Gallinules 

Closed. 

Dark  geese 

Missouri  River  Unit 

Sept.  29-Dec.  16. 

including  no  more  than: 

Canada 

Sept.  29-Nov.  9. 

V^hite-fronted 

Sept. 29-Dec.  16. 

Remainder  of  State 

Sept.  29-Dec.  9. 

including  no  more  than: 

Canada 

White-fronted 

Light  geese               : 

Sept.  29-Dec.  23. 

It 


Point  system  (1J> 


Texas 
Ducks  (except  masked  duck): 
High  Plains  Area 
Remainder  of  State 


IWasked  duck  < 

Coots  -i 

Gallinules  g 

Geese:  * 

East  of  U.S.  Highway  81: 
Dark  geese 

including  no  more  than: 
Canada 
White-fronted 
Light  geese 
West  of  U.S.  Highway  81: 
Geese: 

including  no  more  than; 
Dark  geese 

Wyoming 
Ducks  and  cools 
Zone  1  (3) 

Zone  2  (3) 

Zone  3  (3) 

I 
Zone  4  (3)  * 

Gallinules 

Geese:  f 

Zone  1  (3) 

Zone  2(3)  ' 

Zone  3  (3)  M 

Zone  4  (3)  f 


Oct.  SO-Jan.  20. 
Nov.  3-Nov.  11  4 
Nov.  19-Nov.  25  4 
Dec.  8-Jan.  20. 
Closed  season. 


15 


30 


2 
2 

4 

t 

t 
10 


Point  system. 


Same  as  for  ducks. 

15 

30 

Sept.  1-Nov.  9. 

15 

30 

Nov.  3-Nov.  11  4 

Nov.  19-Jan.  20. 

2 

4 

1 

1 

1 

2 

Nov.  3-Jan.  27. 

5 

10 

Oct.  30-Jan.  20. 

5 

10 

S 

4 

Point  sv-stem  (9). 

Sept.  29-Nov.  25  4 

Dee.  13-Jan.  6. 

Sept.  29-Oct.  21  4 

Nov.  3-Jan.  1. 

Sept.  29-Nov.  27  4 

Dec.  8-Dec.  30. 

Sept.  29-Oct.  21  4 

Nov.  3-Jan.  1. 

Closed. 

2 

4 

Oct.  20-Jan.  6. 

Nov.  17-Jan.  13. 

Sept.  29-Dee.  30. 

Sept,  29-Dec.  30. 

Point  system  -  'Pucks,  mergansers  and  coots.  The  Central  Flyway  State* 
selecting  the  point  s  'stem  bag  limits  on  designated  species  are  listed  in  the  ta^M 
above. 

The  daily  bag  limist  is  reached  when  the  point  value  of  the  last  l>ir<3  taken  adtled 
to  the  sum  of  the  point  values  of  the  other  birds  •lreB<}y  taken  during  that  <Jay 
reaches  or  exceeds  100  points.  The  possession  limit  is  the  maximum  rramber  of 
birds  of  species  and  sex  which  eould  have  legaUy  been  taken  in  I  days.  The  shooting 
(including  hawking)  hours  are  one-half  hour  before  sunrise  tmtil  sunset  daily  urtess 
otherwise  indicated. 
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The  point  values  assigned  to  the  species  and  sexes  are  as  f(dlows: 

Central  Flyway  (11) 


100  points  70  points 


10  points 


20  points 


Canvasback 


Montana  and 
South  Dakota 
only: 
Female 
maUard(l2) 


Pintail*  (12) 
Blue-winged  teal 
Green-winged  teal 
Cinnamon  teal 
Shoveler 
Gadwall 
Wigeon 
Scaup 

Merganser  (except 
hooded). 


Mule  maUard*  (12) 
and  all  other 
species  of 
ducks. 

South  Dakota  only: 
Pintail  (12) 


Female  maUard<12) 
Mexican-like  duck 
Wood  duck 
Redhead 

Hooded  merganser 
Texas  only: 

Mottled  duck 

Black  duck 

Black  bellied  and 

fulvous  whistling 

(tree)  ducks. 
•  In   Montana  only,   the   male   mallard  is  assigT>ed  35  points  and   the  pintail  is 
assigned  25  points.  (12) 

(1)  a?olorado  Goose  Hunting  Units:  North-Central  Unit:  That  portion  of 
Colorado  bounded  on  the  north  by  the  State  line;  on  the  east  by  U.S.  Highway  85  to 
Interstate  76,  Interstate  76  to  Interstate  25,  and  Interstate  25  to  Interstate  70;  on 
the  south  by  Interstate  70;  and  on  the  west  by  the  Continental  Divide.  South  Park 
Unit:  Chaffee,  Fremont,  Lake,  Park,  and  Teller  Counties.  Hunting  by  permit  only; 
limits,  2  geese  daily,  2  per  season,  geese  must  be  tagged.  San  Luis  Valley  Unit: 
Alamosa,  Conejos,  Costilla,  and  Rio  Grande  Counties  and  those  portions  of 
Hinsdale,  Mineral,  and  Sanguache  Counties  east  of  the  Continental  Divide.  Hunting 
by  permit  only;  limits,  I  goose  daily,  1  pei-  season,  goose  must  be  tagged.  See  State 
regulations.    Numerous  local  closures. 

(2)  In  Kansas,  the  High  Plains  Area  and  the  Low  Plains  Area  are  those  portions 
of  the  State  lying  to  the  west  and  east,  respectively,  of  VS.  283.  The  following 
two  areas  are  closed  to  the  taking  of  dark  geese  (Canada  and  white-fronted  geese) 
during  the  regular  dark  goose  season:  (a)  That  part  of  Kansas  bounded  by  a  line 
from  the  Missouri-Kansas  boundary  west  on  K-68  to  its  junction  with  US- 169,  then 
southwest  on  US-169  to  the  junction  of  K-7,  then  southeast  on  K-7  to  the  junction 
of  K-31,  then  east  on  K-31  to  the  junction  of  US-69,  then  north  on  US-69  to  the 
junction  of  K-239,  then  east  on  K-239  to  the  Missouri-Kansas  boundary,  then  north 
on  the  Missouri-Kansas  boundary  to  its  junction  with  K-68;  and  (b)  that  part  of 
Kansas  bounded  by  a  line  from  the  junction  of  K-96  and  US-77-54,  then  north  on 
US-77-54  to  the  split  of  US-77-54,  then  north  on  US-77  to  the  junction  of  US-50, 
then  east-northeast  on  US-50  to  the  junction  of  K-99-57,  then  south  on  K-99-57  to 
the  split  of  K-99  and  K-57,  then  east  on  K-57  to  the  junction  of  US-'5,  then  sourth 
on  US-75  to  the  junction  of  K-39,  then  southwest  on  K-39  to  the  junei:on  of  K-96, 
then  west  on  K-96  to  the  junction  of   L'S-77-54. 

(3)  Described  in  the  September  14,  1984,  Federal  Register  (49  FR  36272),  See 
State  regulations  for  zone/area  boundaries. 

(4)  Nebraska: 

High  Plains.  As  described  in  State  regulations. 

Zone  1:  Keya  Paha  County  east  of  UJS.  Highway  183  and  all  of  Boyd 
County  including  the  adjacent  waters  of  the  Niobrara  River. 

Zone  2;  The  area  bounded  by  designated  highways  and  political 
boundaries  starting  on  U.S.  73  at  the  State  Line  near  Falls  City;  north  to  N-67; 
north  through  Nemaha  to  U.S.73-75;  north  to  U.S.  34;  west  to  the  Alvo  Road; 
north  to  UJS.  6;  northeast  to  N-63;  north  and  west  to  VS.  77;  north  to  N-92; 
west  to  UjS.  81;  south  to  N-66;  west  to  N-14;  south  to  1-80;  west  to  U.S.  34; 
west  to  N-10;  south  to  the  State  Line;  west  to  U-S.  283;  north  to  N-23;  west  to 
N-47;  north  to  U.S,  30;  east  to  N-14;  north  to  N-52;  northwesterly  to  N-91; 
west  to  U.S.  281;  north  to  Wheeler  County  and  including  all  of  Wheeler  and 
Garfield  Counties  and  Loup  County  east  of  U.S.  183;  east  on  N-70  from 
Wheeler  County  to  N-14;  south  to  N-39;  southeast  to  N-22;  east  to  U.S.  81; 
southeast  to  U.S.  30;  east  to  U.S.  73;  north  to  N-51;  east  to  the  State  Line;  and 
south  and  west  along  the  State  Line  to  the  point  of  beginning. 

Zone  3.  The  area,  excluding  Zone  1,  north  of  Zone  2. 

Zone  4.  The  area  south  of  Zone  2. 

(5)  In  Nebraska,  the  North  Unit  is  comprised  of  Boyd,  Ce<3ar  (west  of  U.S.  81), 
Keya  Paha  (east  of  U.S.  183),  and  Knox  Counties;  The  East  Unit  is  the  remainder  of 
the  State  east  of  the  following  highways  starting  at  the  boundary  with  South 
Dakota:  U.S.  183  to  VS.  20,  U.S.  20  to  NE  11,  NE  11  to  NE  91,  NE  91  to  US.  183, 
U.S.  183  to  NE  2,  NE  2  to  U.S.  281,  and  U.S.  281  to  the  Kansas  line;  the  Panhandle 
Unit  is  that  portion  of  the  State  bounded  by  the  North  boundaries  of  Garden,  MorriU 
Jn3  Scotts  Bluff  Counties  and  NE  2  to  NE  61,  NE  61  to  NE  23,  and  NE  23  to  the 
Colorado  line;  the  Sandhills  Unit  is  that  portion  of  the  State  bounded  on  the  north 
by  the  State  line  and  highways  U.S.  83  and  U.S.  20,  on  the  east  by  NE  11,  on  the 
south  by  NE  91  and  NE  2,  and  on  the  west  by  NE  27;  the  Central  Unit  is  the 
remainder  of  the  State. 
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(6)  In  New  Mexico,  the  dark  goose  season  is  closed  in  Sandoval,  Sierra, 
Valencia,  Socorro  and  BemaliUo  Counties.  In  the  Central  Flyway  counties  of 
Sandoval,  Santa  Fe,  Bernalillo,  Valencia  and  that  portion  of  Socorro  County  lying 
north  of  U.S.  60  and  east  of  Interstate  25  the  light  goose  season  shaU  t>e 
November  28,  1984,  through  February  12,  1985.  In  the  remainder  of  the  State  in 
the  Central  Flyway  the  light  goose  season  shaU  be  November  28.  1984  through 
February  28,  1985. 

(7)  In  North  Dakota,  goose  hunting  shall  be  from  one-half  hour  before  sunrise 
to  1:00  p.m.  each  day  from  the  opening  day  through  October  27  and  from  one-half 
hour  before  sunrise  to  2:00  p.m.  from  October  28  through  to  the  end  of  the  season. 
The  Dark  Goose  season  is  delayed  until  October  I  in  the  area  west  and  south  of  the 
following:  Starting  at  South  Dakota  border  where  VS.  281  enters  North  Dakota, 
north  and  west  on  VS.  281  to  Carrington,  then  west  and  north  on  NO  200  to  the 
Montana  border.  Numerous  areas  are  closed  to  the  hunting  of  Canada  geese. 
Nonresident  waterfowl  hunters  are  restricted  to  hunting  in  eight  specified  Eones 
and  limited  to  20  ducks  and  12  geese  per  season.  See  State  regulations  for 
descriptions  of  areas,  sones,  and  nature  of  special  restrictions. 

(8)  The  daily  bag  and  possession  limits  specified  here  are  in  addition  to  any 
other  bag  and  possession  limits  specified  elsewhere. 

(9)  South  Dakota  -  High  Plains  -  as  described  in  State  regulations.  South 
Zone:  B(Jn'4f6mme  County  south  of  S.D.  Highway  50;  Charles  Mix  County  south  and 
west  of  a  line  formed  by  S.D.  Highway  50  from  Douglas  County  to  Geddes, 
Highways  CFAS  6198  and  FAS  3207  to  Lake  Andes,  and  S.D.  Highway  50  to  Bon 
Homme  County;  Gregory  County;  and  Yankton  County  west  of  IS.  Highway  81. 
North  Zone:   The  remainder  of  the  Low  Plains  portion. 

nO)   In  Wyoming,  coots  are  assigned  10  points. 

(11)  Coots  have  no  point  value  (except  in  Wyoming)  but  conventional  beg  limts 
of  15  daily  and  30  in  possession  apply.   In  Wyoming  the  coot  is  assigned  10  points. 

('2)  In  South  Dakota,  the  female  mallard  is  assigned  100  points  and  the  pintail 
is  assigned  20  points;  and  in  Montana,  the  female  mallard  is  assigned  100  points;  the 
male  mallard  is  assigned  35  points;  and  the  pintail  is  assigned  25  points. 

PACIFIC  FLYWAY 

The  Pacific  Flyway  includes  the  States  of  Arizona,  California,  Colorado  (west  of 
the  Ccntinental  Divide),  Idaho,  Montana  (including  and  to  the  west  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park  Counties),  Nevada,  New  Mexico  (the 
Jicarilla  Apache  Indian  Reservation  and  west  of  the  Continental  Divide),  Oregon, 
Utah,  Washington,  and  Wyon~ing  (west  of  the  Continental  Divide  including  the  Great 
Divide  Basin). 

Flywaywide  Restrictions 

Shooting  (including  hawking)  hours:  One-half  hour  t>erore  sunrise  to  sunset 
daily,  except  as  noted. 

Aleutian  Canada  Geese:  The  season  is  closed  on  Aleutian  Canada  geese 
tnrougnout  the  Flyway. 

White  Geese  and  Dark  Geese:  Unless  otherwise  noted,  seasons  and  limits  for 
wnne  geese  are  for  snow,  including  blue,  and  Ross'  geese,  either  singly  or  in  the 
aggregate;  and  seasons  and  limits  for  dark  geese  are  for  Canada  and  white-fronted 
geese,  brant,  and  all  other  species  of  geese,  either  singly  or  in  the  aggregate, 
except  in  Washington,  Oregon,  and  California  where  there  are  separate  seasons  and 
limits  on  brant. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS  AND 
DELINEATION  OF  GEOGRAPHICAL  AREAS  OR  ZONES  WITHIN  STATES. 
SPECIAL  RESTRICTIONS  MAY  APPLY  ON  FEDERAL  AND  STATE  PUBLIC 
HUNTING  AREAS. 


Season  Dates 


L 1  m  1  ts 


Bag   Possession 


Arizona  (2) 
Ducks 
Geese: 
Including  no  more  than: 
Dark  (no  more  than 
2  Canada  geese) 
White 
Coots  and  gallinules  (singly  or 

in  the  aggregate) 
Common  Snipe 


Oct.  17-Jan.  17. 
Oct.  27-Jan.  20. 


Same  as  for  ducks. 
Same  as  for  ducks. 


See  footnote  (1). 
6  6 


s 

8 

25 
8 


9 

25 
16 
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SarK&iill  cranes  (only  in 

Game  Management  Units  30A, 
SOB,  31,  and  32) 

California 


Nov.  10,  11,  15 
and  16. 


Only  by  permit; 
2  cranes  per 
season. 


Ducks: 

1 

! 

Northeastern  Zone 

Oct.  13-Jan.  6. 

Se4 

1  footnote  (1) 

Colorado  River  Zone 

Oct.  17-Jan.  17. 

Se4 

1  footnoted) 

Remainder  of  State 

Oct.  20-Jan.  13. 

Se4 

t  footnote  (1) 

Geese  (except  cackling  Canada, 

Aleutian  Canada  and  brant ): 

Northeastern  Zone 

Oct.  13-Jan.  13. 

3 

3 

Including  no  more  than: 
Dark  (3X4),  except  that 

the  season  on  white- 

fronted  geese  shall  be 

from  Oct.  IJ-Nov.  4. 

1 

t 

White 

3 

3 

Colorado  River  Zone: 

Oct.  27-Jan.  20. 

6 

6 

Including  no  more  than: 
Iferk  (but  no  more  than 

1 

2  Canada  geeseX3) 

S 

3 

White 

3 

3 

Southern  Zone: 

Oct.  20-Jan.  20. 

6 

6 

Including  no  more  than: 

Dark  (except  the  open 

season  on  Canada  geese 

shall  be  from  Oct.  27 

through  Jan.  20, 

1 

and  Canada  geese 

not  exceed  2  in  the  daily 

bag  and  possession  limits; 

but  in  that  portion  of 

District  22  within  the 

Southern  Zone,  Canada 

geese  may  not  exceed 

1  in  daily  bag  and  2  in 

possessionX3) 

% 

» 

White 

9 

a 

Balance-of-the-State  Zone: 

Nov.  3-Jan.  20. 

3 

3 

Including  no  more  than: 
Dark  (3X4): 

1 

1 

Except  that  the  season 

on  Canada  geese  (3X4) 

shaUbe: 

Counties  of  Del  Norte 

and  Humboldt 

Closed. 

. 

_ 

Sacramento  VaUey 

Area  (5) 

Dec.  15-Jan.  20. 

San  Joaquin  Valley 

Area  (6) 

Nov.  3-Nov.  22. 

Except  that  the  season 

- 

- 

on  white-fronted  geese 

ShaUbe: 

Nov.  3-Jan.  6. 

White 

i 

» 

Cackling  Canada  geese  and 

Aleutian  Canada  geese: 

Closed. 

Brant 

Oct.  20-Nov.  30. 

2 

4 

Coots  and  gallinules,  singly 

or  in  the  aggregate. 

Same  as  for  ducks. 

25 

25 

Common  snipe 

Same  as  for  ducks. 

B 

16 

Colorado 

Geese  (7): 
Brown's  Park,  Moffat  County 
Delta  and  Montrose  Counties 


\  esa  County 


Car.'  eld  County 


Sept.  29-Oct.  19  «f 
Nov.  10-Jan.  20. 

Oct.  27-Dec.  9. 
Nov.  17-Jan.  6. 


Nov.  17-Jan.  6. 


Nov.  17-Jan.  6. 


See  footnote  (I) 

1  1 

Only  by  permit; 

2  geese  per 
season. 

Only  by  permit; 
2  4 

6  geese  [>er 
season . 

Onlv  by  permit; 
2     '  4 
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Dolores,  Gunnison,  and 
Montezuma  Counties 

Remainder  of  State  in 
Pacific  Flyway 
Coots  (7) 
Common  snipe(7) 

Sora  and  Virginia  rails(7) 

Idaho  (8) 
Ducks: 

Columbia  Basin  counties  (9) 

Remainder  of  State 
Geese: 

Goose  Area  1(10) 

Goose  Area  2  (10X11) 

Goose  Area  3  (10) 

Goose    Area    4    (10X11) 

Goose  Area  5(10) 
Coots     • 
Common  snipe 

Montana 
Ducks(12) 
Geese  (12): 

East  of  tt^  Continental 
Divide  no) 

Including  no  more  than: 
Dark 
White 
West  of  the  Continental 
Divide  (12) 
Including  no  more  than: 
Dark 
White 
Cools 

Common  snipe 

Whistling  swans,  only  in  Teton 
and  Cascade  Counties 


Closed. 


Oct.  13-Jan.  6. 
Same  as  for  ducks. 
Sept.  1-Nov.  9  & 
Dec.  8-Dec.  30. 
Sept.  1-Nov.  9. 


Oct.  6-Jan.  13. 
Oct.  6-Jan.  6. 

Oct.  6-Jan.  6. 
Oct.  13-Jan.  6 
Oct.  27-Jan.  6. 
Oct.    13-Dec.    9 
Oct.  13-Dec.  23. 
Same  as  for  ducks. 
Same  as  for  djcks. 


Sept.  29-Dec.  30. 
Sept.  29-Dec.  30. 

Sept.  29-Dec.  30. 


Same  as  for  ducks. 
Same  as  for  ducks. 

Sept.  29-Dec.  30. 


Nevada 
Ducks: 
Clark  County 
Remainder  of  State 
Dark  geese: 
Clark  County 

Elko  County  and  Ruby  Lake 
National  Wildlife  Refuge  in 
White  Pine  County 
White  River  Valley  in  Nye 
County  and  Pahranagat  Valley 
in  Lincoln  County 
Remainder  of  State 
White  geese: 
Clark  County 
Elko  County,  except  Ruby 

VaUey 
Ruby  Valley  in  Elko  and  White 
Pine  Counties,  White  River 
VaUey  in  Nye  County,  and 
Pahranagat  Valley  in  Lincoln 
County 
Remainder  of  State 
Coots  and  gallinules,  sin^y 

or  in  the  aggregate 
Common  snipe 
Whistling  swans,  only  in 
Churchill,  Lyon,  and 
Pershing  Counties 

New  Mexico 
Ducks 


Closed. 

Oct.  20-Jan.  20. 

Same  as  for  ducks. 
Same  as  for  ducks. 

Oct.  20-Jan.  6. 


2 

4 

25 

25 

8 

16 

25 

25 

See  footnote  (1) 
See  footnote  (1) 


3 
S 

7 

2 

2 

25 


6 
t 

7 
2 
2 

25 
16 


See  footnote  (1) 


3 

6 

3 

6 

5 

6 

2 

t 

3 

6 

25 

25 

8 

16 

Only  by  permit; 
1  swan  per  season. 


Oct.  20-Jan.  20. 
Oct.  6-Jan.  6. 

See  footnote  (1) 
See  footnote  (1) 

Oct.  20-Jan.  20. 

2 

2 

Oct.  6-Jan.  6. 

2 

1 

Dec.  22-Jan.  13. 
Oct.  20-Jan.  20. 

1 

2 

1 

2 

Nov.  24-Jan.  20. 

3 

3 

Oct.  6-Jan.  6. 

3 

3 

25 
8 


25 
16 


Oct.  6-Oct.  21  & 

Nov.  5-Jan.  20. 


Only  by  permit; 
1  swan  per  season. 


See  footnote  (1) 
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Geese: 

North  of  Interstate  40 

South  of  Interstate  40 
Including  no  more  than: 
Dark  (no  more  than 
2  Canada  geese) 
White 
Coots  and  gallinules  (singly  or 

in  the  aggregate) 
Common  snipe 

Virginia  and  sora  rails  (singly 
or  in  the  aggregate) 

Oregon 
Ducks: 

Entire  State,  except  Colurnbia 

Basin  counties  (13) 
Columbia  Basin  counties  (1  3) 
Geese  (except  cackling  Canada, 
Alcut^n  Canada  and  brant): 
Western  Oregon  (3X14X13) 
Eastern  Oregon,  except  the 
Columbia  Basin  counties  and 
Baker,  Malheur,  Klamath,  and 
Lake  Counties 
Including  no  more  than: 
Dark(3) 
White 
Columbia  Basin  counties  (13) 
Including  no  more  than: 
ParkO) 
White 
PRker  and  Malheur 
rounties(3) 

Klamath  and  Lake  Counties 
Including  no  more  than: 
Dark  (3) 
White 
Cackling  Canada  geese,  AU^utian 

Canada  geese  and  Brant 
Coots 
Cor~rron  snipe 

Ctfih 
r)u;-ks  (15) 
Geese  (15X16): 
General  Season: 

Including  no  more  than: 
Canada  geese 
White  geese 
Special  Seasons: 

Daggett  County  east  of 
Ftate  I'lghway  44  and  260 
Including  no  more  than: 
Canada  geese 
Washington  County 

Including  no  more  than: 
Canada  geese 
Coots  (15) 
Common  snipe  (15) 
Whistling  swans  (15) 


Jan.  12-Jan.  20. 


Oct.  27-Jan.  20. 


Same  as  for  ducks. 
Sept.  8-Dec.  9. 

Sept.  8-Nov.  16. 


Oct.  I3-Jan.  13. 
Oct.  13-Jan.    20. 


.Nov.  17-Dec.  16. 


Oct.  13-Jan.  13. 


Oct.  i3-Jan.  20. 


Oct.  13-Jan.  6. 


Nov.  1-  Jan.  1  3. 
Oct.  13-Jfln.  13. 

Closed. 

Same  as  for  duc-,s 
Same  as  for  ducks 


Oct.  13-Jan. 
Oct.  13-Jan. 


Oct.  27-Dec.  9. 


Oct.  20-Jar. 


Same  as  for  ducks. 
Same  as  for  ducks. 
Oct.  13-Jan.  6. 


2  gpc^e  pe'  S08.sofi. 

6  6 


25 


3 
3 

25 
16 

25 


St-e  r  xitnote  ( i  ) 
S(  e  frx-jtrr.te  (1) 


25 
16 


See  footnote  ( ; ) 
5  6 


2 
3 


2  2 

25  25 

8  16 

Only  by  permit; 
1  s\»an  per  season. 


Washington 
Ducks  (17): 

Eastern  Washington  (18)  Oct.  13-Jan.  20. 

Western  Washington  (18)  Oct.  13-Jan.  13. 

Geese  (except  cackling  Canada 
Aleutian  Canada,  and  brant)  (17): 
Adams,  Benton,  Douglas, 
Franklin,  Grant,  Kitti- 
tas, Klickitat,  Lincoln, 
Walla  Walla,  and  Yakima 
Counties  (19)  Oct.  13-Jan.  20. 


See  fcHjlncte  (  1 ) 
See  r.x)tn<^te  { i ) 
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Island,  Skagit,  and 
Snohomish  Counties 

Whatcom  County 

Clark  and  Cowlitz 
Counties  (3X20) 

Remainder  of  State  (3X19) 
Cackling  Canada  geese,  Aleutian 

Canada  geese  and  Brant: 
Coots  (17) 
Common  snipe  (17) 

Wyoming 
Ducks  and  coots,  singly  or 

in  the  aggregate 
Canada  Geese 
Common  snipe 

Sora  and  Virginia  rails,  singly 
or  in  the  aggregate 


Oct.  13-Dec.  30.  3 

Nov.  3-Dee.  30.  1 

Nov.  17-Dec.  16.  1 

Oct.  13^an.  13.  3 

Closed. 

Same  as  for  ducks.  25 

Same  as  for  ducks.  8 


25 

16 


Sept.  29-Dec.  30. 
Sept.  29-Deo.  16. 
Sept.  22-Dec.  23. 


See  footnote  (1) 
3  3 

8  16 


Sept.  22-Nov.  30.  25 


25 


(1)  mjck  Limits.  Basic  daily  bag  and  possession  limits  on  ducks  (including 
mergansers)  in  Ari7ona,  California,  Colorado,  Idaho,  Montana,  Nevada  New 
Mexico,  Oregon,  Washington,  and  Wyoming  are  7  and  14,  respectively, "ai^dlH 
California  and  Utah,  5  and  10,  respectively,  Throughout  the  Pacific"  Flywav, 
rx£(_2i  for  Colorado,  no  more  than  two  canvasbacks  or  two  redheads  or  one  of 
eHch  may  be  taken  daily  nor  more  than  four  singly  or  in  the  aggregate,  may  be 
in  possession.  In  Colorado,  no  more  than  two  of  any  one,  or  two  in  the 
appregate  may  be  canvasback,  redhead,  or  female  maUard  in  the  daily  bag  limit 
nor  more  than  four  of  any  one,  or  four  in  the  aggregate,  may  be  canvasback, 
redhead,  or  female  maUard  in  possession.  In  Arizona,  Montana,  Nevada, 
Oregon,  and  Washington,  no  more  than  four  pintails  may  be  taken  daily  nor 
more  than  eight  may  be  possessed.  In  Montana,  no  more  than  four  maUards 
only  one  of  which  may  be  female,  may  be  taken  daily,  nor  more  than  eight 
maUards,  only  two  of  which  may  be  female,  may  be  in  i»ssession.  In  Idaho,  in 
the  counties  of  Benewah,  Bonner,  Boundarv,  Kootenai,  and  Shoshone,  thedaily 
hsg  and  possession  limits,  each,  may  not  include  more  than  two  wood  ducks. 

(2)  The  Imperial,  Cibola,  and  Havasu  National  Wildlife  Refuges,  Arizona 
are  open  to  waterfowl  hunting  except  for  posted  portions.  Ashurst  Lake  in 
Came  Management  Unit  5B  is  closed  to  aU  waterfowl  and  snipe  hunting. 
Unit  1,  Unit  27,  that  portion  of  Unit  2:;b  lying  east  of  Highway  273  end  aU  ot 
Units  3A  and  3i?  lying  east  of  Hlg^w6ys  77  and  260  are  closed  to  the  taking  of 
Canada  geese  a  d  its  subspecies. 

(3)  The  se9'  on  on  both  cackling  Canada  geese  and  Aleutian  Canada  geese  is 
closed. 

(4)  The  dark  goose  limits  may  be  expanded  to  2  provided  they  are  Canada 
geese,  except  for  cackling  Canada  and  Aleutian  Canada  geese  for  which  the 
season  is  closed 

(5)  The  Sac  amento  Valley  Area  is  bounded  by  a  line  beginning  at  Willows  in 
nienn  County  ;  roceeding  south  on  Interstate  Highway  5  to  the  junction  with 
Hahn  Road  nort.i  of  Arbuekle  in  Colusa  County;  then  easterly  on  Hahn  Road  and 
the  Gnmes-Arbuckle  Road  to  Crimes  on  the  Sacramento  River,  then  southerly 
on  the  Sacramento  River  to  the  Tisdale  By-pass;  then  easterly  on  the  Tisdale 
By-pass  to  where  it  meets  O'Banion  Road;  then  easterly  on  o''Banion  Road  to 
State  Highway  99;  then  northerly  on  State  Highway  99  to  its  junction  with  the 
Gndley-Colusa  Highway  in  Gridlcy  in  Butte  County;  ther,  we-terly  on  the 
Gnciley-Colusa  Highway  to  its  junction  with  the  River  Road;  then  northerly  on 
the  River  Road  to  the  Princeton  Ferry;  then  westerly  across  the  Sacramento 
R.ver  to  State  Highway  45;  then  northerly  on  State  Highway  45  to  its  junction 
with  State  Highway  162;  then  continuing  northerly  on  State  Highway  45-162  to 
Glenn;  then  westerly  on  State  Highway  162  to  the  point  of  beginning  "in  WiUows. 

(£)  The  San  Joaquin  Valley  Area  is  bounded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west  on  State  Highway  132  to  the  junction  of 
Interstate  5;  then  southerly  on  Interstate  5  to  t"he  junction  of  State 
Highway  152  in  Merced  County;  then  easterly  on  State  Highway  152  to  the 
junction  of  State  Highway  59;  then  northerly  on  State  Highway  59  to  the 
junction  of  State  Highway  99  at  Merced;  then  northerly  and  westerly  on  State 
Highway  99  to  the  point  of  beginning  in  Modesto. 

(7)  Special  closures  and  restrictions  apply  to  hunting  ducks,  coots,  rails, 
snipe,  and  geese  in  the  foUowing  areas:  the  Colorado  River,  Highlin«  State 
Recreation  Area,  Mack  Mesa  Reservoir,  all  in  Mesa  County;  Rifle  Gap-FeUs 
State  Recreation  Area,  Garfield  County;  Steamboat  Lake  State  Recreation 
Area,  Routt  County;  Sweitzer  Lake,  Deita  County;  and  Yampa  River,  Moffat 
County.  Special  closures  and  restrictions  also  apply  to  goose  hunting  on  the 
Colorado  River  in  Eagle  and  Grand  Counties,  on  "the  Eagle  River  in  Eagle 
County,  on  Granby  Reservoir,  Grand  Lake,  and  Shadow  Mountain  Reservoir  in 
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Grand   County,   wh)   on    the    Yampa    River,    Routt    County.      Consult   State 
regulationa  for  description  of  areas  and  nature  of  closure. 

(8)  Waterfowl  may  not  be  taken  in  the  Pend  Oreille  Waterfowl  Closure, 
Kootenai  County  Waterfowl  Closure-Thompson  Lake,  Hells  Canyon  Waterfowl 
Closure.  Mormon  Reservoir  Waterfowl  Closure,  Black  Canyon 
Reservoir-Payette  River  Waterfowl  Closure,  Ada  County  Waterfowl  Closure. 
Fort  Hall  Indian  Reservation  Closure,  and  Hagerman  Wildlife  Management 
Area.  Geese  may  not  be  hunted  in  the  Canyon  County  Goose  Closure, 
Minidoka-Cassia  Goose  Closure,  or  Hagerman  Valley  Goose  Closure.  See  State 
regulations  for  descriptions  of  these  areas. 

(9)  Columbia  Basin  counties  are  Adams,  Bear  Lake,  Boise,  Bonneville, 
Butte,  Caribou,  Clark,  Clearwater,  Custer,  Franklin,  Fremont,  Idaho.  Jefferson, 
Lemhi,  Madison,  Oneida,  Teton,  Valley,  and  that  portion  of  Blackfoot  Reservoir 
drainage  lying  within  Bingham  County. 

(10)  Goose  Area  1  is  Benewah,  Bonner,  Boundary,  Clearwater,  Idaho, 
Kootenai,  Latah,  Lewis,  Nez  Perce,  and  Shoshone  Counties.  Goose  Area  3  is 
Blaine  County  lying  south  and  east  of  UJS.  Highway  93,  and  the  Counties  of 
Cassia,  Gooding,  Jerome,  Lincoln,  Minidoka,  and  Twin  Falls.  Goose  Area  4  is 
that  portion  of  Fremont  County  within  the  North  Fork  of  the  Snake  River 
drainage  ;ibove  the  new  Wendell  Bridge  near  Ashton.  Goose  Area  5  is  the 
counties  6f  Ada,  Adam,  Canyon,  Gem,  Payette  and  Washington;  that  portion  of 
Elmore  County  west  of  C.P.  Strike  Dam  Road  and  Simco  Road  and  west  of 
Highway  67,  between  said  roads;  and  that  portion  of  Owhyee  County  West  of 
State  Highway  51  and  C.  J.  Strke  Dam  Road  and  southwest  of  State  Highway 
78,  between  said  roads,  and  Stale  Highway  51.  Goose  Area  2  is  the  remainder 
of  the  State. 

(11)  The  season  on  white  geese  is  closed  in  that  portion  of  Jefferson  County 
'ying  north  of  State  Highway  33  and  east  of  Interstate  Highway  15,  and  in  all  of 
Clark,  Fremont,  Madison,  and  Teton  Counties. 

(12)  Exceptions  to  the  general  season  in  the  following  management  areas 
(see  State  regulations  for  descriptions  of  areas):  Shooting  hours  for  hunting 
ducks  and  geese  in  the  Canyon  Ferry  Goose  Zone  are  from  one-+ialf  hour  before 
sunrise  to  12  noon  daily  during  Sept.  29-Nov.  11  and  from  one-half  hour  before 
sunrise  to  sunset  during  the  remainder  of  the  season;  the  goose  season  in  the 
Flathead  Goose  Zone  is  Sept.  29-Nov.  25;  the  goose  season  in  the  Deer  Lodge 
Goose  Zone  is  Oct.  15-Dec.  30;  the  season  on  dark  geese  in  the  Benton  Lake 
Goose  Zone  is  Oct.  31-Dec.  30;  the  goose  season  is  closed  in  the  Missoula 
County  Goose  Zone;  and  the  Canada  gocse  season  is  clospd  in  the  Kleinsehmidt 
Lake  Goose  Zone. 

(13)  Columbia  Basin  counties  are  Wasco,  Sherman,  CiUiam,  Morrow,  and 
Umatilla  Counties.  Western  Oregon  consists  of  all  counties  west  of  the  summit 
of  the  Cascades  excluding  Klamath  and  Hood  River  Counties.  Those  portions  of 
Coos  and  Curry  Counties  lying  west  of  US.  Highway  101,  that  portion  of 
Tillamook  County  lying  south  of  an  east-west  line  passing  through  the  most 
westerly  point  of  Cape  Lookout,  and  those  portions  of  Douglas  and  Lane 
Counties  lying  west  of  the  summit  of  the  Coast  Range  are  closed  to  all  goose 
hunting, 

(14)  In  Oregon,  on  the  Sauvie  Island  Wildlife  Management  Area  and  on  the 
William  L.  Finley,  Baskett  Slough,  and  Ankeny  National  Wildlife  Refuges  the 
bsg  and  possession  limits  may  be  increased  to  2  geese,  only  1  of  which  shall  be 
a  dusky  Canada  goose,  provided  all  conditions  of  these  controlled  hunts  are 
met. 

(15)  Shooting  hours  arc  from  12  noon  through  sunset  on  October  13,  from 
8  a.m.  through  sunset  on  November  5,  and  from  one-half  hour  t>efore  sunrise 
through  senset  on  all  other  days  of  the  seasons. 

(16)  Goose  hunting  is  prohibited  within  the  boundaries  of  the  Desert  Lake 
Waterfowl  Management  Area  in  Emery  County,  Fish  Springs  National  Wildlife 
Refuge  in  Juab  County,  and  Ouray  National  Wildlife  Refuge  in  Uintah  County. 

(17)  In  Western  Washington  the  shooting  hours  are  from  8  a.m.  through 
sunset  on  the  opening  day,  and  in  Eastern  Washington  the  shooting  hours  are 
from  12  noon  through  sunset  the  opening  day. 

(18)  Eastern  Washington  includes  all  areas  lying  east  of  the  summit  of  the 
Cascade  Mountains  and  east  of  the  Big  White  Salmon  River  in  Klickitat 
County.  Western  Washington  includes  all  areas  lying  to  the  west  of  Eastern 
Washington. 

(19)  Geese  may  be  hunted  only  on  Saturdays,  Sundays,  and  Wednesdays,  and 
on  November  12,  22,  and  23  in  Adams,  Benton,  Douglas,  Franklin,  Grant, 
Kittitas,  Lincoln,  Okanagan,  Spokane,  and  Walla  Walla  Counties  and  east  of 
Satus  Pass  (UJS.  Highway  97)  in  Klickitat  County.  Geese  may  be  hunted  every 
day  during  January  14-20  in  Adams,  Benton,  Douglas,  Franklin,  Grant.  Kittitas, 
Klickitat,  Lincoln,  Walla  Walla,  and  Yakima  Counties. 

(20)  On  the  Ridgefield  National  Wildlife  Refuge,  the  daily  bag  and 
possession  limits  may  be  increased  to  3  geese,  only  one  of  which  shall  be  a 
dusky  Canada  goose,  provided  all  conditions  of  this  controlled  hunt  are  met. 
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Section  20.106  is  amended  to  read  as  follows: 
S'0-106   Seasons,  limits,  and  shooting  hours  for  SBndMll  cranes. 

Central  Fly  way:  Subject  to  the  applicable  provisions  of  the  preceding 
sections  of  this  pari,  open  seasons  arc  prescribed  for  taking  sandhiU  cranes  with 
a  daily  bag  limit  of  3  and  a  possession  limit  of  6  (3  in  New  Mexico  experimental 
season  area)  cranes,  and  with  shooting  (including  hawking)  hours  from  one-half 
hour  before  sunrise  until  sunset,  in  the  following  areas  for  the  dates  indicated: 

(a)  In  rolnrBdo  (the  Central  Flyway  portion  except  the  San  Luis  Valley  and 
North  Park)  the  inclusive  season  dates  are  September  29  through  November  25, 
1984. 

(b)  In  the  New  Mexico  counties  of  Chaves.  Curry,  D«  Baca,  Eddy,  Lea, 
Quay,  and  RooscveTt  {Tie  inclusive  dates  are  October  27,  1984,  through 
January  27,  1985.  In  the  New  Mexico  experimental  sandhill  crane  season  hunt 
areas,  the  bag  and  possession  limits  may  not  exceed  3  cranes,  each  of  which 
must  be  tagged  upon  taking.  In  Area  1  (those  portions  of  Dona  Ana,  Luna,  and 
Sierra  Counties  west  of  Interstate  Highway  25,  north  of  Interstate  Highway  10, 
east  of  New  Mexico  Highways  26  and  27  between  Deming  and  HiUst>oro,  and 
south  of  New  Mexico  Highway  90),  nnd  Area  2  (that  portion  of  Luna  County 
south  of  .Interstate  Highway  10),  the  inclusive  season  dates  are  Octotser  27 
through  "October  29,  1984;  December  15  through  December  17,  1984;  and 
January  12  through  Jenuary  14,  1985.  Each  person  participating  in  the 
experimental  season  must  obtain  and  have  in  his  possession  while  hunting,  a 
valid  special  permit  issued  by  New  Mexico. 

M  -In  Oklahoma  (that  portion  west  of  1-35)  the  inclusive  dates  are 
October  13,  1984,  through  January  13,  1985. 

(d)  In  Texas,  in  Zone  A  the  inclusive  dates  are  November  10,  1984,  through 
February  10,  1985.  In  Zone  B  the  inclusive  dates  are  December  1,  1984, 
through  February  10,  1985.  In  Zone  C  the  inclusive  dates  are  January  12,  1985, 
through  February  10,  1985.  In  the  remainder  of  the  State,  the' season  is 
Closed.  Sec  State  regulations  for  description  of  zones. 

(e)  In  North  Dakota,  sandhill  crane  hunting  shall  be  from  one-half  hour 
before  sunrise  to  1:00  p.m.  each  day  from  the  opening  day  through  October  27 
and  from  one-half  hour  before  sunrise  to  2:00  p.m.  from  October  28  through  the 
remainder  of  the  season.  In  Zone  1,  the  inclusive  season  dates  are  September  8 
through  November  4,  1984.  In  Zone  2,  the  inclusive  season  dates  are 
September  8  through  September  28,  1984.  In  the  remainder  of  the  State,  the 
season  is  closed.  See  State  regulations  for  description  of  zones  and  prohibited 
means  of  hunting  sandhiU  cranes. 

(f)  In  South  Dakota,  the  inclusive  dates  are  September  29  through 
Novemt>€r  4,  1984. 

(g)  In  Montana  (the  Central  Flyway),  the  inclusive  season  dates  are 
September  29  through  November  25,  1984;  except  in  that  area  south  and  west 
of  1-90  and  the  Bighorn  River,  the  season  is  closed  and  in  Sheridan  County  the 
inclusive  season  dates  are  November  1  through  November  25,  1984. 

(h)  In  Wyoming,  in  CampbeU,  Converse,  Crook,  Goshen,  Laramie,  Niobrara, 
Platte,  and  Weston  Counties,  the  inclusive  season  dates  are  September  22 
through  November  18,  1984. 

(i)  Each  hunter  participating  in  the  regular  sandhill  crane  hunting  season 
must  obtain  and  carry  in  his  possession  while  hunting  sandhiU  cranes  a  Federal 
sandhill  crane  hunting  permit  available  without  cost  from  conservation  agencies 
in  the  States  where  crane  hunting  seasons  are  allowed.  The  permit  must  t* 
displayed  to  an  authorized  law  enforcement  official  upon  request. 

Pacific  Flyway:  In  Arizona  (within  Game  Vanagement  Units  30A,  308,  31, 
and  32),  the  season  dates  are  November  10,  November  11,  November  15  and 
November  16,  1984.  Hunting  will  be  by  special  permit  to  be  issued  by  the 
State.   Each  permittee  may  take  2  sandhill  cranes  per  season. 

Section  20.107  is  revised  as  follows. 
S20.107    Seasons,  limits,  and  shooting  hours  for  whistling  swans. 

Whistling  swans  may  be  taken  only  by  State-issued  permit.  Permittees  may 
take  only  one  whistling  swan  per  season.  Successful  permittees  must 
immediately  validate  their  harvest  by  that  method  required  in  State 
regulations.  Shooting  hours  are  from  one-half  hour  before  sunrise  to  sunset 
daily  except  as  noted  below.  Seasons  are: 
Central    Flyway:       (a)      In    Montana,    whistling   swans    may    be    hunted    from 


Septembe: 


Flyway 
!r  29,  1 


'984,  through  December  30,  1984. 


Pacific  Flyway:  (a)  In  Montana,  whistling  swans  may  be  hunted  only  in  Teton 
and  Cascade  Counties  and  from  September  29,  1984  through  Decemt>^r  30. 
1984; 

(b)  In  Nevada,  whistling  swans  may  be  hunted  only  in  Churchill,  Lyon  and 
Pershing  Counties  and  from  October  10,  1984,  through  January  6,  1985;  and 

(c)  In  Utah,  whistling  swans  may  be  hunted  from  October  13,  1984,  through 
January  6,  1985.  Shooting  hours  on  the  first  day  of  the  season  are  from  noon  to 
sunset. 


\ 
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Atlantic  Flyway;    (a)    In  North  Carolina,  whistling  swans  may  be  hunted  fror 
November  3,  1984  througti  January  31,  1985. 

Section  20.108   Non-toxic  shot  zones. 

•  •  •  •  • 


Section  20.109  is  revised  as  follows: 
S20.I09    Extended  seasons,  limits,  and  hours  for  taking  mgratofy  game  birds  by 
falconry. 

Subject  to  the  applicable  provisions  of  this  part,  the  areas  open  to  hunting, 
the  respective  open  seasons  (dates  inclusive),  the  hawking  hours,  and  the  daily 
bag  and  possession  limits  on  the  species  designated  in  this  section  are 
prescribed  as  follows: 


Daily  t>ag  limit  3  singly  or  in  the  aggregated). 

Possession  limit  6  singly  or  in  the  aggregate<l). 

These    limits    apply    during    both    regular    hunting    seasons    and    extended 
falconry  seasons. 

Hawkfng  hours:   One-half  hour  before  sunrise  until  sunset  daily. 
CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS. 

Atlantic  Flyway 

Florida: 

Mourning  and  white-winged  doves Sept.  29-Jan.  13. 

Woodcock Oct.27-Feb.  10. 

Snipe Nov.  3-Feb.  17. 

Rails  and  gallinules Sept.l-Dec.  13. 

Ducks,  merganser,  and  coots Oct.l3-Dec.  2  & 

Dec.  8-Jan.  1  3 

Maryland; 

Mourning  doves Sept.l-Oct.  20  4 

Nov.  IS-Jan.  10. 

Rails  and  gallinules Sept.  1-Dec.  16. 

Woodcock Oct.  1 5-Dec.  2  & 

Dec.  5-Jan.  31. 

Snipe , Oct.  1-Jan.  15. 

Ducks,  coots,  and  mergansers Oct.  5-Jan.  19, 

Canada  geese 

Eastern  Shore Oct.l7-Jan.  31. 

Remainder  of  State Oct.  6-Jan.  19. 

Snow  geese Oct.  17-Jan.  31. 

Brant Oct.  5-Jan.  19. 

Massachusetts: 
All  permitted  ducks,  geese, 

and  coots Oct.  12-Jan.  15. 

Pennsylvania; 

Mourning  doves Sept.  1-Dec.  15. 

Ducks,  mergansers,  and  coots Oct.  I-Jan.  7. 

Virginia: 

Mourning  doves Sept.  24-Dec.  3  A 

Dec.  20-Jan.  4. 

Rails Sept.  24-Dec.  3  !t 

Dec.  20-Jan.  4. 

Woodcock Oct.  17-Jan.  31. 

Snipe Oct.  17-Jan.  31. 

Ducks  (except  scaup  and 

sea  dijcks)  and  brant Oct.  4-Nov.  1 0  & 

Nov.  12-Jan.  18. 
All  geese,  scaup  and  sea  ducks Nov.  3-Jan.  31. 

Mississippi  Flyway 

Illinois;  I 

Mourning  doves,  rails,  and  woodcoci' Sept.  1-Dec.  16. 

Snipe Sept.  10-Dec.  25. 

Teal Sept.  8-Sept.  16. 

Ducks,  mergansers,  and  coots Oct.  1-Jan.  6. 

Indiana: 

Ducks,  mergansers,  and  coots Oct.  1-Oct.  7. 
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Iowa: 

Ducks,  coots,  rails,  snipe,  woodcock 
and  mer^nsers Sept.  22-Jan.  6. 

^^se Sept.  29-Jan.  6. 

Kentucky: 

Ducks,  mergansers,  geese, 

cools,  rails  and  gallinules    Nov.  l-Jan.  20. 

Michigan: 

"Woodcock,  rails,  and  snipe Sept.  1-Dec.  16. 

Ducks,  mergansers,  geese,  gallinules 

and  coots Sept.  29-Jen.  1 3. 

Minnesota: 

Woodcock,  rails,  and  snipe Sept. 1-Dec.  16. 

Ducks,  mergansers,  geese,  coots 

and  gallinules Sept.  29-j8n.  1 3. 

Mississippi; 

Mourning  doves Sept.  29-Oct.  14  & 

Nov.  26-Dec.  16. 

Ducks,  mergansers,  and  cools Nov.  3-Dec.  14. 

Missouri; 

"RTSUrmhg  doves Sept. 1-Dec.  16. 

Ducks,  tfiergansers,  coots,  and  geese Oct.  20-Oel.  24  & 

Nov.  1-Jan.  20. 
Wisconsin: 

Rails,  woodcock,  snipe,  and  gallinules Sept.  1-Dee.  16. 

Ducks,  mergansers,  and  coots Oct.  1-Jan.  15. 

Central  Flyway 
Colorado: 

Ducks,  mergansers,  coots,  and  geese Oct.  15-Oct.  26. 

Montana  (1): 

All  permitted  migratory  birds Sept.  29-j8n.  1  3. 

New  Mexico  (2); 
Mourning  doves,  white-winged  doves,  and 

band-tailed  pigeons Sept.  1-Nov.  6  & 

Nov.  17-Dec.  26. 
Sandhill  cranes  only  in  Chaves,  Curry, 

De  Baca,  Eddy,  Lea,  Quay,  and  ' 

Roosevelt  Counties Oct.  13-Jan.  27. 

Ducks,  mergansers,  coots, 

and  gallinules Oct.  1 5-Jan.  20. 

Canada  and  white-fronted  geese Oct.  15-Jan.  20. 

Snow,  blue,  and  Ross'  geese Nov.  14-Feb.  28. 

Oklahoma: 

Ducks,  mergansers,  and  coots Oct.  1 5-Jan.  1 8. 

Texas: 

Mourning  doves Sept.  1-Nov.  30  & 

Jan.  5-Jan.  20. 

Rails  and  gallinules Sept.  1-Dec.  16. 

White-winged  doves  Sept.  1-Nov.  30  6c 

Jan.  5.-Jan.  20. 

Ducks,  geese,  and  coots Oct.  20-Jan.  20. 

Sandhill  cranes  (Zones  A,  B,  and  C) Nov.  1-Feb.  12. 

Woodcock Nov.  1-Feb.  15. 

Snipe Nov.  1-Feb.  15. 

Wyoming  {\y. 
Ducks,  merganser,  geese,  and  coots Sept.  29-Dec.  30. 

Pacific  Flyway 
Colorado: 

Ducks,  mergansers,  coots,  and  geese Oct.  20-Nov.  2. 

Idaho: 

Mourning  doves  only Sept.  l.-Oct.  30. 

Ducks,  merganser,  coots,  and  snipe Oct.  l.-Jan.  15. 

Geese  (1) Concurrent  with  firearm 

seasons. 
Montana  Uh 

AU  permited  migratory  birds Sept.  29-Jan.  13. 

New  Mexico  (2); 

Mourning  doves,  white-winged  doves,  and  band- 
tailed  pigeons Sept.  1-Nov.  6  * 

Nov.  17-Dee.  26. 

Ducks,  coots,  and  gallinules Oct.  15-Jan.  20. 

Geese Oct.  6-Jan.  20. 


37421 


4« 


S  E 
24 


984 


JMI 


37422  F«dewl  Ragbter  /  Vol.  49.  No.  186  /  Monday.  September  24. 1984  /  Rules  and  Regnlations 

Oregont  \ 

Mourning  doves Sept.  1-Dec.  16. 

Snip* Oct.  I-Jan.  15. 

Ducks,  geese,  •«!  coots Oct.  1-Jan.  15.  ^      • 

Ufht 

Wouming  doves Sept.  1-Sept.  30. 

Ducks,  coots,  mergansers  and  snipe Sept.  29-Jan.  13. 

Washington; 

Ducks,  geese,  and  coots: 

Western  Zone Oct.  6-Oct.  12  * 

Jan.  14-Jan.  20. 

Eastern  Zone Oct.  6-Oct.  12. 

Wyomiiy  (Ih  ^ 

Mourning  doves Sept.  1-Oct.  15. 

Rafls  and  snipe Sept.  22-Nov.  30. 

Ducks,  coots  and  geese Sept.  29-Dec.  30. 


(1)  In  Idaho,  the  aggregate  daily  bag  and  possession  limits  may  not  include 
more  than  1  and  2  geese,  respectively.  In  Montana,  the  aggregate  daily  bag  and 
possession  limits  of  all  species  are  2  and  6,  respectively.  In  Wyoming,  the 
aggregate  daily  bag  and  possession  limtis  of  all  species  are  2. 

(2)  Daily  beg  and  possession  limits  are  for  permitted  species  of  migratory 
birds  and  resident  game,  either  singly  or  in  the  aggregate. 

Note:  See  waterfowl  season  footnotes  for  descriptions  of  rones.  For  some 
States,  ti«  extended  falconry  season  dates  also  include  general  season  dates. 

|FR  Doc-  M-2S340  Filed  9-21-M:  8:45  tm\  , 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  267 

[Docket  No.  40556-4056] 

United  States  Standards  for  Grades  of 
North  American  Freshwater  Catfish 
and  Products  Made  Therefrom; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Interim  rule  with  request  for 
comments;  correction. 


summary:  This  document  corrects  Latm 
terminology  and  an  entry  in  Table  1  that 
appeared  in  an  interim  rule  establishing 
grade  standards  for  North  American 
catfish  and  products  made  therefrom 
that  was  published  on  July  5, 1984,  49  PR 
27514. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rita  A.  Creitz  (Office  of  Utilization 
Research),  202-634-7458. 
Dated:  September  19,  1984. 
Carmen  ).  Biondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

The  following  corrections  are  made  in 
PR  Doc.  84-17748  appearing  on  27514  in 
the  issue  of  July  5, 1984; 

1.  On  page  27515,  §  267.101(a)(3)  is 
corrected  to  read; 

§  267.101    Description  of  the  product 

(a)  •   •   • 

(3)  Blue  catfish  [Ictalurus  furcatus] 


Table  i.— Schedule  of  Point  Deouctions 
OF  North  Amer(Can  Freshwater  Catfish 
AND  Products  Made  Therefrom 

[Par  lamptt  unit  untan  oewrwln  intcaiad] 


Scorad  (acton 


OagrM  ot  quaMy 


Oa- 
duci 


3    UnttomiMy^  Daviaton 
abovaor  baloai 
dactarad  nwighi  of 
portioft 
waigh<o«  ponton: 

0  75IO4  14OI owar  ^  but  no)  o*ar  ^ 

oz. 

«  1 7  10  1 1 .20  ot ovar  t«  but  not  owar  V* 

oz. 

11.21  to  17.30  01 ovar  Hbut  not  ovw  «. 

oz. 
Exaoaaiwa 

0  75  10  4  16  OI <Mm  V.  01 _, 

«  17  to  11  20  01 mar  M  oz. _ 

11.21  to  1730  01 ovw  *.  oz 


10 


§267.107    [Amended]  

2.  On  page  27517.  appearing  at  the  end  '''  "^''^  ^  '"^^  '  "'^-^  ^^'  '^^ 

of  Sec.  267.107,  Table  1.  entry  3  is  ifr  Dot  »*^iix»  nw  »-«-»4,  fc4s  .m| 

corrected  to  read  as  follows:  biujmq  cooe  seio-o-M 
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Proposed  Rules 


Federal  Rogistar 

Vol.  49,  No.  lae 

Monday.  September  24.  1984 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  rwtices 
is  to  give  interested  persons  an 
opportunity  to  partidpate  in  ttie  rule 
maicing  prior  to     the  adoption  of  the  final 
ruies. 


DEPARTMENT  OF  AGRICULTURE 
Agricultur*  Marketing  Service 
7CFRPartM9 

[Docket  No.  FAV  A0-1M  A-12] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Hearing  on  Proposed 
AmendmeiTt  of  ttie  Marketing 
Agreement  and  Order,  Both  as 
Amended 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Public  hearing  on  proposed 
amendment  amd  text  of  proposal. 

summary:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  consider  a 
proposed  amendment  of  the  marketing 
agreement  and  Order  No.  989  (7  CFR 
Part  989)  covering  raisins  produced  from 
grapes  grown  in  California.  The 
principle  issues  to  be  considered  would 
(1)  add  authority  for  a  raisin  diversion 
program;  and  (2)  increase  the  desirable 
carryout  for  Natural  (sun-dried) 
Seedless  raisins.  The  diversion  program 
would  give  the  industry  a  means  of 
bringing  supplies  more  closely  in  line 
with  demand.  The  increase  in  the 
desirable  carryout  would  make  more 
natural  seedless  raisins  from  the  prior 
year's  production  available  for  early 
season  shipment  until  new  crop  raisins 
are  ready  for  processing  and  shipment. 
The  increased  desirable  carryout  is 
intended  to  assist  the  industry  increase 
raisin  shipments. 

DATE  The  hearing  will  begin  at  9:00 
a.m.,  Tuesday,  October  2, 1984. 

AOOflESS:  The  hearing  will  be  held  in 
Assembly  Room  No.  1036,  State  of 
California  Building.  2550  Mariposa 
Street,  Fresno,  California  93721. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger.  Acting  Chief. 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Divisions,  AMS.  USDA. 
Washington.  D.C.  20250.  Telephone: 
(202)  447-5053. 


8UPFt.£MENTARY  INFORMATION:  This 

amendment  was  proposed  by  the  Raisin 
Adminstrative  Committee  established 
under  the  marketing  agreement  and 
order  program  which  covers  raisins 
produced  from  grapes  grown  in 
California.  The  Department  of 
Agriculture  proposes  that  it  be 
authorized  to  make  any  necessary 
conforming  changes  which  may  result 
from  the  proceeding. 

A  pre-notice  press  release  was  issued 
September  6, 1984,  inviting  comments  on 
the  Committee's  proposal  until 
September  14.  One  comment  was 
received  from  the  Committee  requesting 
a  change  in  the  definition  of  the  term 
"producer"  in  S  989.11.  That  proposed 
change  has  been  included  in  the 
Committee's  proposal. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code,  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  effective  January  1, 1981,  seeks 
to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  businesses. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.].  and  the  appliable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 
The  proposed  amendment,  set  forth 
below,  has  not  received  the  approval  of 
the  Secretary  of  Agriculture. 

The  public  hearing  is  for  the  purpose 
of:  (1)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendment  of  the  marketing  agreement 
and  order  (2)  determining  whether  there 
is  a  need  for  amendent  to  the  marketing 
agreement  and  order:  and  (3) 
determining  whether  the  proposed 
amendment  or  an  appropriate 
modification  of  it  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  989 

Marketing  agreement  and  order. 
Grapes,  Raisins,  and  California. 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Proposed  by  the  Raisin  Administrative 
Committee 

Proposal  No.  1 

1.  Section  989.11  is  revised  to  read  as 
follows: 

§989.11    Producw. 

"Producer"  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  grapes  which  are  sun- 
dried  or  dehydrated  by  artifical  means 
until  they  become  raisins:  Provided, 
That  a  "producer"  shall  include  any 
person  whose  production  unit  has 
qualified  for  diversion  under  a  diversion 
program  announced  by  by  Committee. 

Pmposal  \().  2 

2.  Section  989.54(a)  is  amended  by 
reusing  the  fifth  sentence  to  read  as 
follows: 

§  989.54    Mariceting  policy. 

(a)  Trade  demand.  *  *  *  The  desirable 
carryout  shall  be  increased  from  45,000 
to  80,000  tons  for  National  (sun-dried) 
Seedless  raisins  at  a  rate  of  5,000  tons 
per  year  for  three  crop  years  following 
the  effective  date  of  this  amended 
subpart.  *  *  * 

Proposal  No.  3 

3.  Section  989.54(b)  is  amended  by 
adding  a  proviso  at  the  end  of  the  first 
sentence  to  read  as  follows: 

S  989.S4    Marketing  policy 

•  •  •  •  • 

(b)  *  *  ':  Provided.  Ihaisnch 
production  estimate  shall  include  by 
varietal  type  the  total  tonnage  of  raisins 
handlers  are  expected  to  acquire  from 
producers  and  the  total  tonnage  of 
raisins  diverted  under  a  raisin  diversion 
program. 

Proposal  No.  4 

4.  A  new  §  989.56  is  added  to  the 
order  to  read  as  follows: 

§  989.56    Raisin  dh^ersion  program. 

(a)  Announcement  of  program.  On  or 
before  November  30  of  each  crop  year, 
the  Committee  shall  hold  a  meeting  to 
review  production  data,  supply  data, 
demand  data,  including  anticipated 
demand  to  all  potential  market  outlets, 
desirable  inventory  and  other  matters 
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relating  to  the  quantity  of  raisins  of  all 
varietal  types.  When  the  Committee 
determines  that  raisins  exist  in  the 
reserve  pool  in  excess  of  projected 
market  demand  for  any  varietal  type  for 
which  an  excess  tonage  is  computed,  the 
Committee  may  determine  and 
announce  the  amount  of  such  tonnage 
eligible  for  diversion  during  the 
subsequent  crop  year.  At  the  same  time, 
the  Committee  shall  determine  and 
a.nnounce  to  producers,  handlers,  and 
the  cooperative  bargaining 
association(s)  the  allowable  harvest 
cost  to  be  applicable  to  such  diversion 
tonnage. 

(b)  Voluntary  diversion.  No  producer 
shall  be  required  to  participate  in  any 
raisin  diversion  program. 

(c)  Issuance  of  diversion  certificates. 
After  the  Committee  announces  a  raisin 
diversion  program,  producers  may  divert 
grapes  of  their  own  production  and 
receive  from  the  Committee  diversion 
certificates  in  accordance  with 
applicable  rules  and  regulations. 
Diversion  certificates  may  not  be 
transferred  or  sold  except  in  accordance 
with  applicable  rules  and  regulations. 
Diversion  certificates  issued  by  the 
Committee  shall  apply  to  a  specific 
production  unit  and  shall  be  equal  to  the 
creditable  fruit  weight  of  such  raisins 
produced  on  such  unit  during  the  prior 
crop  year  or  the  last  prior  crop  year 
eligible  for  such  diversion. 

(d)  Redemption  of  diversion 
certificates.  Only  handlers  may  redeem 
diversion  certificates  for  reserve  pool 
raisins.  To  redeem  a  certificate  a 
handler  must  present  the  divei^ion 
certificate  to  the  Committee  and  pay  the 
Committee  an  amount  equal  to  the 
harvest  cost  it  has  established.  Upon 
receipt  of  the  diversion  certificate,  the 
Committee  shall  note  on  the  certificate 
that  it  is  canceled. 

(e)  Implementation  diversion 
program.  The  Committee  shall  establish. 
with  the  approval  of  the  Secretary,  such 
rules  and  regulations  as  may  be 
necessary  for  the  implementation  and 
operation  of  a  raisin  diversion  program. 

Proposed  by  the  Department  of 
Agriculture 

Proposal  No.  5 

5.  The  Secretary  of  Agriculture  shall 
be  authorized  to  make  such  changes  as 
may  be  necessary  to  make  the  entire 
marketing  agreement  and  order  conform 
with  any  amendment  thereto  that  may 
result  from  this  hearing. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674, 


Dated;  September  20, 1984. 
William  T.  Manley, 

Acting  Adnrnistrotor. 

IFR  Doc  84-»3yi  Filed  »-20-84  iM  prnj 

BILLING  CODE  5410-02-M 


DEPARTMENT  OF  COMMERCE 

BLtreau  of  th«  C«nsu* 

15  CFR  Part  30 
(Docket  No.  40802-4102) 

Foreign  Trade  Statistics;  Amendments 
to  tlw  Foreign  Trade  Statistics 
Regulations 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  .Notice  of  proposed  rulemakmg. 

SUMMARY:  It  is  proposed  to  amend  the 
Foreign  Trade  Statistics  Regulations  to 
eliminate  the  requirement  for  filing 
Shipper's  Export  Declarations  (SEDs)  for 
shipments  from  the  United  States  and 
Puerto  Rico  to  the  Northern  Mariana 
Islands  and  to  reflect  the  transfer  of  the 
Panama  Canal  to  the  Republic  of 
Panama. 

date:  Comments  should  be  submitted 
on  or  before  November  23, 1984. 

address:  Send  comments  to  the 
Director,  Bureau  of  the  Census. 
Washington,  D.C.  20233. 

FOR  FURTHER  INFOMIATION  CONTACT: 

Barry  Cohen,  Chief,  Foreign  Trade 
Division,  Bureau  of  the  Census,  (301) 
763-5342. 

SUPPLEMENTARY  INFORMATION:  On 

January  9. 1978  the  Northern  Manana 
Islands  entered  into  a  political  union 
v^th  the  United  States,  The  Covenant  to 
Establish  a  Commonwealth  of  the 
Northern  Manana  Islands  m  Political 
Union  with  the  United  States  of 
.America: 

Public  Law  94-241.  48  U.S.C.  1681 
(hereinafter  referred  to  as  the 
"Covenant").  Section  502(a)  of  the 
Covenant  states  that  Federal  laws  and 
regulations  applicable  to  Guam  and  the 
several  states  should  apply  to  the 
Northern  Manana  Islands. 

On  June  1, 1968  the  Government  of 
Guam  began  collecting  statistical 
documentation  on  merchandise 
importL'd  into  Guam  in  preparation  for 
implementing  its  program  for  compiling 
Guam's  trade  statistics.  Therefore, 
effective  March  21. 1970,  it  was  decided 
to  eliminate  the  requirement  for  filing 
SEDs  for  shipments  to  Guam.  At  the 
same  time  SED  filing  requirements  for 
shipments  to  certain  "United  States 
Possessions"  (except  for  shipments  to 
American  Samoa  and  the  Virgin  Islands. 


of  the  United  States)  wrere  eliminated. 
On  September  28, 1976  SED  filing 
requirements  for  shipments  to  American 
Samoa  also  were  eliminated. 

Section  370.4  of  the  Expoil 
Administration  Regulations  was 
amended  in  October  1979  exempting 
shipments  to  the  Trust  Territory  of  the 
Pacific  Islands  (that  is,  the  Caroline. 
Marshall,  and  Northern  Mariana 
Islands)  from  licensing  requirements. 

Section  603(c)  of  the  Covenant 
provides  that  imports  from  the  Northern 
Mariana  Islandx  shall  be  subject  to  the 
same  treatment  as  imports  from  Guam: 
therefore.  Customs  Service  Decwion  83- 
51  of  February  22,  1983,  accords  to 
imports  into  the  United  State*  from  the 
Northern  Mariana  Islands  duty-free 
treatment  for  certain  merchandise  as  set 
forth  in  the  General  Headnotes  and 
Rules  for  Interpretation  of  the  Tariff 
Schedules  of  the  United  States. 

Accordingly,  this  proposed 
amendment  would  not  be  at  variance 
with  the  Covenant  or  procedures  of 
other  agencies,  but  provides  for 
consistency  in  the  reporting  of  both 
import  and  export  trade  data  of  the 
Northern  Mariana  Islands. 

On  October  1, 1979  the  United  States 
transferred  jurisdiction  over  the  Panama 
Canal  Zone  to  the  Republic  of  Panama. 
To  reflect  this  transfer,  which 
incorporates  the  Canal  Zone  with  the 
Republic  of  Panama,  the  Foreign  Trade 
Statistics  Regulations  (FTSR)  are 
amended  so  that  all  requirements  for 
SEDs  to  foreign  countries  apply,  without 
specifying,  to  the  Republic  of  Panama. 
Previously,  shipments  from  the  United 
States  to  the  Panama  Canal  Zone 
Government  and  Panama  Canal 
Company  for  their  exclusive  use  were 
exempt  from  SED  filing  requirements 
because  the  Canal  Zone  was  under  the 
sole  jurisdiction  of  the  United  States 
Government. 

These  proposed  amendments  do  not 
constitute  a  major  role  as  defined  in 
Executive  Order  12291.  Pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L.  96-354).  the  General 
Counsel  of  the  Department  of  Commerce 
certified  to  the  Small  Business 
Administration  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
These  proposed  amendments  to  the 
FTSR  impose  no  additional  reporting 
burden  on  the  public  because  SEDs  have 
always  been  required  for  shipments  to 
the  Republic  of  Panama,  therefore  the 
transfer  of  the  Canal  Zone  to  the 
Republic  of  Panama  does  not  increase 
the  reporting  burden  In  addition,  the 
elimination  of  SEDs  for  shipments  to  the 
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Northern  Marina  Islands  reduces  the 
reporting  burden.  The  collection  of  this 
information  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
Control  numbers  0607-0001,  0607-0018, 
0607-0150,  and  0607-0152 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

PART30— {AMENDEDl 

To  effect  these  changes,  it  is  proposed 
to  amend  the  Foreign  Trade  Statistics 
Regulations  (15  CFR  Part  30)  as  set  forth 
below: 

Section  30.1  is  amended  by  revising 
the  introductory  text  of  paragraph  (a)(1) 
to  read  as  follows 

§  30.1     General  statement  of  requirement 
for  Shipper  s  Export  Declarations. 

(a)  •  •  • 

(1)  To  foreign  countries  or  areas 
including  Trust  Territories  under  U.S. 
administration,  with  the  exception  of  the 
Northern  Mariana  Islands,  and  to 
Foreign  Trade  Zones  located  in  foreign 
countries  or  areas  from  any  of  the 
following:  *  *  * 
•         ♦         •         .         . 

(Title  13,  United  States  Code,  sec.  301-307: 
and  Title  5.  United  States  Code.  sec.  301; 
Reorganization  Plan  No  5  of  1950, 
Department  of  Commerce  Orsanization  Order 
No  35-2A,  August  4,  1975,  40  FR  42765) 

Ddted:  May  8. 1984. 
|ohn  G.  Keane, 
V:'pctur.  Bureau  of  the  Census. 

Dated:  July  2.  1984. 

I  Concur 

Edward  T.  Stevenson. 

Acting  Assistant  Secretary.  Department  of  the 
Treasury, 

ira  Doc.  84-Z5073  Filed  9-21-M;  8:4S  am| 
BILLING  CODE  3StO-07-H 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Permanent  State  Regulatory  Program 
of  Colorado 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  OSM  is  proposing  to  modify 
the  deadline  for  Colorado  (1)  to 
promulgate  rules  governing  the  training, 
examination  and  certification  of  blasters 
and  (2)  to  develop  and  adopt  a  program 


to  examine  and  certify  all  persons  who 
are  directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation.  On  August  10,  1984,  the  State 
of  Colorado  Department  of  Natural 
Resources,  Mined  Land  Reclamation 
Division,  requested  that  the  time  allotted 
for  the  development  and  implementation 
of  a  blaster  certification  program  be 
extended  for  an  additional  six  months. 
The  current  deadline  is  September  4, 
1984.  On  February  6,  1984,  Colorado  had 
requested  a  six-month  extension  of  time 
for  the  development  of  a  blaster 
certification  program.  That  extention  of 
time  has  not  been  adequate  for  the  State 
to  develop  and  adopt  a  blaster 
certification  program. 
DATE:  Comments  must  be  received  by 
October  24,  1984  at  the  address  below, 
no  later  than  5:00  p.m. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  Bob 
Hagen,  Field  Office  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining,  219  Central  Avenue, 
NW.,  Albuquerque,  New  Mexico  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bob  Hagen,  Field  Office  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining.  219  Central  Avenue. 
NW.,  Albuquerque,  New  Mexico  87102; 
Telephone:  (505)  766-1486. 

SUPPLEMENTARY  INFORMATION!  On 

March  4,  1983.  OSM  issued  final  rules 
effective  April  14.  1983,  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR 
Chapter  M  {48  FR  9486).  Section  850.12 
of  these  regulations  stipulates  that  the 
regulatory  authority  in  each  State  with 
an  approved  program  under  SMCRA 
shall  develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
dirsctly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule  at  30  CFR  Part  850,  whichever  is 
later.  In  the  case  of  Colorado's  program, 
the  applicable  date  is  12  months  afier 
publication  date  of  OSM's  rule,  or 
March  4,  1984. 

On  February  6,  1984,  Colorado 
advised  OSM  that  it  would  be  unable  to 
meet  the  March  4,  1984  deadline  and 
requested  an  additonal  six  months  to 
develop  and  adopt  a  blaster  certification 
program.  On  April  30,  1984,  the  Director 
granted  the  State's  request  and  the 
deadline  was  set  for  September  4.  1984 
(49  FR  18296). 

The  Director  of  the  Colorado 
Department  of  Natural  Resources. 
Mined  Land  Reclamation  Divison.  the 
regulatory  authority  for  Colorado's 
program,  advised  OSM  that  the  State 


would  require  the  additional  time  in 
order  to  work  out  an  agreement  with 
another  State  agency  that  would  handle 
the  blaster  certification  program.  He 
also  stated  the  Colorado  would  like  to 
promulgate  requlations  governing  a 
blaster  training  program  concurrently 
with  the  promulgation  of  other 
modifications  to  the  program  which  the 
State  intends  to  make  as  a  result  of 
modifications  in  the  Federal  regulations 
under  SMCRA  On  August  10,  1984.  the 
State  requested  another  extension  for  an 
additional  six  months.  The  State 
believes  that  an  additional  six  months  ' 
will  be  necessary  to  allow  them  to 
develop  an  adequate  program 

OSM  is  seeking  comment  on  the 
State's  request  for  additional  time  to 
develop  and  adopt  a  blaster  certification 
program.  Section  8,50.12(b)  of  OSM's 
regulations  provides  that  the  Director, 
OSM,  may  approve  an  extension  of  time 
for  a  State  to  develop  and  adopt  a 
program  upon  a  demonstration  of  good 
cause. 

Additional  Determinations 

1-  Compliance  With  the  National 
Eiivirunmental  Policy  Act 

The  Secretary  has  determined  that. 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28,  1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4.  7, 
and  8  or  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory 
reviewed  by  OMB, 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq  ].  This  rule  would  not 
impose  any  new  req;:irements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 
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List  of  Subjects  in  30  CFR  Part  906 

Coal  minins.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
use.  1201  etspq). 

Dated:  September  18, 1984. 
William  B.  Schmidt, 
Actins  Direclur.  Office  of  Surface  Mw/ng. 

[FR  Doc.  84-25279  Filed  9-21-64.  8:45  un| 
BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 

ICDG11-84-C5I 

Special  Anchorage  Areas;  Dangling 
Rope  Canyon  and  Hite  in  Lake  Powell, 
UT 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  is 
considering  a  proposal  to  charige  the 
special  archorage  area  in  Forbidding 
Canyon,  Utah,  to  Dangii.-.g  Rope 
Canyon,  Utah,  and  establish  a  new 
special  anchor.'ige  area  in  Hite,  Utah. 
These  actions  are  being  taken  to 
conform  the  anchorage.s  to  existing 
marinas  and  protect  the  safety  of 
persons  and  property  involved. 
DATES:  Comments  must  be  received  on 
or  before  November  8.  19B4. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander(mps).  Eleventh 
Coast  Guard  District,  Union  Bank 
Building,  Long  Beach,  CA  90822.  The 
comments  will  be  available  for 
inspection  and  copying  at  Marine  Safety 
Division,  Commander  Eleventh  Coast 
Guard  District,  Room  709,  400 
Oceangate,  Long  Beach,  EC  90822. 
Normal  office  hours  are  between  7:30 
a.m.  and  4:00  p.m..  Moiiday  thro  igh 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Louis  S.  Stanton,  Marine 
Safety  Division,  Eleventh  Coast  Guard 
District.  400  Oceangate,  Long  Beach,  CA 
90822.  Phone  Number:  (213)  590-2301. 
SUPPLEMENTARY  INFORMATION: 
Interested  pers   ns  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CDGll-84-05)  and  the  specific  section 


of  the  proposal  to  which  their  comments 
a;>pl\,  and  si\e  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  rules  may  be  changed  in  iignt  of 
comments  received.  All  comments 
»received  before  the  expiraton  of  the 
comment  period  wili  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  pubhc  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  heanns  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  L.  S.  Stanton,  project  officer, 
and  Lieutenant  C.  M.  McNaily,  project 
attorney.  Eleventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulation 

The  proposed  anchorage  regulations 
are  submitted  at  the  request  of  the 
National  Park  Service,  Glen  Canyon 
National  Recreation  Area.  Page.  Arizona 
due  to  the  relocation  of  the  marina  from 
Forbidding  Canyon  to  D.^ngling  Rope 
Canyon  at  Lake  Powell.  The  Hite 
anchorage  regulations  are  submitted  to 
increase  safety  at  the  previously 
established  Hite  Marina. 

Economit  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  uder 
Executive  Order  12291  on  Federal 
Regulations  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26.  19791  The  economic  impact 
is  expected  to  be  so  mmmal  that  a  full 
regulatory  evaluation  is  unnecessary 
Neither  the  relocating  of  the  Forbidding 
Canyon  anchorage  to  Dangling  Rope 
Canyon  nor  establishing  an  anchorage 
at  Hite  will  adversely  affect  any  known 
coiamercial  enterprise.  Each  measure  is 
designed  to  make  the  location  of  the 
anchorage  in  question  conform  to  the 
actual  location  of  an  existing  marina. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  econom.ic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend 


§  110.127a  of  Title  33.  Code  of  Federal 

Regulations  as  follows: 

§  110.127a    (Amended] 

1.  By  revising  paragraph  (d)  to  read  as 
follows: 

(d)  Dansling  Rope  Canyon.  Utah^  That 
portion  of  Dangling  Rope  Canyon,  Lake 
Powell,  enclosed  by  the  shoreline  and  a 
line  connecting  the  following  points, 
excluding  a  200-foot-wide  fairway, 
extending  southerly  from  the  rr.drina.  as 
established  by  the  Superintendent.  Glen 
Canyon  National  Recreation  .Area: 


LrtkMl* 

Looqrtode 

■■*■•  37  "06  4a- M            .._     _ 

111  '06  CXT    VM 

•^■■  37*07'15-N 

111  '05  33    W 

■C   37  -07  1»"  N 

•d'  37"0eD«"N..._ 

•e"  37  -orSO-  N     . 

T   37  •0720"  N  .  .  . 

111  -(MtW  Wf. 
Ill  '04  30    M. 
111  *04  15"  W 

2.  By  adding  paragraph  (f)  to  read  as 
follows: 

§110,1278     I  Amended  J 

(f)  Hite,  Utah,  That  portion  of  Lake 
Powell  enclosed  by  the  shore  and  by 
lines  connecting  the  following  two  sets 
of  points,  excluding  a  200-foot-wide 
fairway  extending  westerly  from  the 
launching  rnrnp  on  the  far  shore,  as 
established  by  the  Superintendent,  Glen 
Canyon  National  Recreation  area: 


Latitude 


_J_ 


LongAuae 


••«•■  37'5V40"N., 
t)  37 -51  40"  N.. 
"C"  37'52-30"N.. 
•d-37*S230-N„ 


V  37-52WN 
b'  37'52'40-N., 


East  $hora 

110'?3  45  W 

110-24  05  W 

110°24  00  M 

110-23-35'  W 

North  Weeli 

no '24  45"  W, 

J  110 '24  45"  W 


(33  US  C  2030,  203."5,  and  2071:  49  CFR  1  46 
and  33  CFR  1.05-1(g)) 

Dated:  Septerrber  19  1984 
F  P  Schubert. 

Rcci  Adm:rai.  U.S.  Coast  Guard.  Coirmander, 
Eleventh  Cocst  District 

|H?  Doc  84-25310  Filed  9-21-84   845  tis| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[EPA  Action  NE  1410;  A-7-FRL  2677-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Nebraska 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Proposed  rulemaking. 


summary:  On  October  6,  1983,  the  State 
of  Nebraska  submitted  a  State 
Implementation  Plan  (SIP)  revision 
comprised  of  amendments  to  various 
Nebraska  Air  Pollution  Control  Rules 
and  Regulations.  Supplementary 
information  was  received  from  the  State 
on  March  5  and  March  29.  1984.  The 
purpose  of  today's  notice  is  to  discuss 
the  amendments  and  invite  public 
comments  on  EPA's  proposed  action. 
DATES:  Comments  must  be  received  on 
or  before  October  24.  1984. 

ADDRESSES:  Comments  should  be 
addressed  to  Mary  C.  Carter. 
Environmental  Protection  Agency. 
Region  VII.  Air  Branch.  324  East  nth 
Street,  Kansas  City.  Missouri  64106. 
Copies  of  the  State  submission  are 
available  for  inspection  during  normal 
business  hours  at  the  above  address  and 
dt  the  following  location:  Nebraska 
Uepartment  of  Environmental  Control. 
Air  Pollution  Control  Division,  Box 
94B77,  Stdtehouse  Station,  301 
Centennial  Mall  South.  Lincoln. 
Nebraska  68509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Carter  at  (816)  374-3791,  FTS 
758-3791. 

SUPPLEMENTARY  INFORMATION:  On  May 

17.  1983,  the  Nebraska  Department  of 
Environmental  Control  Submitted  draft 
amendments  to  the  Nebraska  Air 
Pollution  Control  Rules  and  Regulations 
for  review.  E.PA  responded  with 
comments  on  the  proposed  amendments 
on  June  10,  1983.  Some  changes  to  the 
amendments  resulted  from  EPA's 
comments,  although  all  of  EPAs 
comments  were  not  addressed  by  the 
State.  On  June  17,  1983,  the  Nebraska 
Environmental  Control  Council 
conducted  a  public  hearing  and 
subsequently  adopted  the  amendments 
to  the  regulations.  These  amendments 
were  submitted  to  EPA  as  a  SIP  revision 
on  October  6,  1983.  Supplementary 
information  was  received  from  the  State 
on  March  5  and  March  29.  1984 

The  affected  Chapters  of  the 
Nebraska  Air  Pollution  Control  Rules 
and  Regulations  are  as  follows: 
Chapter  1— Definitions 
Chapter  4 — Reporting  and  Operating 

Permits  for  Existing  Sources;  When 

Required 
Chapter  S— New,  Modified,  and 

Reconstructed  Sources;  Standards  of 

Performance.  Application  for  Permit. 

When  Required 
Chapter  10— Incinerators:  Emission 

Standards 
Chapter  12— Sulfur  Compound 

Emissions;  Emission  Standards 


Chapter  14 — Open  Fires.  Prohibited; 

Exceptions 
Chapter  20 — Emission  Sources;  Testing; 

Monitoring 

Revisions  to  Chapters  1.  4.  5  and  20 
delete  the  definitions  and  review 
requirements  for  complex  sources  of  air 
pollution.  The  state  reports  that  the 
review  requirements  are  ineffective  and 
unnecessary  in  that  only  two 
applications  have  been  reviewed  since 
1974,  both  of  which  were  for  new 
highway  construction. 

A  complex  or  indirect  source  is  a 
facility  which  attracts  or  may  attract 
mobile  sources  of  pollution.  Section 
110(a)(5){A)  of  the  Clean  Air  Act 
provides  that  a  state  may  include  an 
indirect  source  review  program  in  its 
SIP.  but  that  the  Administrator  may  not 
require  such  program  as  a  condition  of 
approval  of  the  SIP.  Section 
110(a]{5)(A)(iii]  provides  that  a  state 
may  revise  its  approved  SIP  to  suspend 
or  revoke  an  indirect  source  review 
program  included  in  it,  provided  that  the 
SIP  meets  all  the  substantive  and 
procedural  requirements  of  section  110, 
including  the  requirement  that  the  plan 
demonstrate  attainment  and 
maintenance  of  the  primary  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  submission  from 
Nebraska  does  not  include  such  a 
demonstration.  Additionally,  EPA  has 
determined  that  the  state  must  prepare 
and  submit  plan  revisions  for  attainment 
and  maintenance  of  the  carbon 
monoxide  (CO)  standard  in  Lincoln  and 
Omaha,  which  are  currently  designated 
as  nonattainment  for  that  pollutant. 
Until  the  state  determines  the  control 
measures  that  will  be  necessary  to 
attain  and  maintain  the  CO  standard  in 
these  two  areas  and  until  the  state 
demonstrates  that  the  indirect  source 
review  program  is  not  a  necessary 
element  of  the  control  strategy  to  attain 
the  standards  in  these  two  areas  and  to 
maintain  the  standards  statewide,  EPA 
cannot  approve  the  revocation  of  the 
state's  indirect  source  review  program. 

Proposed  action:  EPA  proposes  to 
retain  the  states  complex  or  indirect 
source  review  program  as  part  of  the 
approved  SIP 

The  revision  to  Chapter  14  allows  the 
Nebraska  Game  Commission,  the  United 
States  Forest  Service,  and  the  University 
of  Nebraska  to  conduct  open  burning  for 
the  purposes  of  plant,  wildlife,  and 
parks  management  without  permit.  The 
local  control  agencies  of  Lincoln/ 
Lancaster  County  and  the  City  of 
Omaha  will  still  require  permits  for 
burning  on  park  or  University  property 
within  their  jurisdiction.  Open  burning 
by  these  three  agencies  does  not  take 


place  in  particulate  nonattainment 
areas.  Prescribed  burning  is  conducted 
on  state  and  federally  owned  park  land 
which  is  usually  remote  from  population 
centers.  There  were  twenty  applications 
for  burning  in  wildlife  and  park  areas  in 
1983.  Permits  were  issued  in  each  case. 
The  state  has  reported  that  the 
'  elimination  of  the  permit  requirement  for 
open  burning  by  these  agencies  will  not 
have  an  impact  on  maintenance  of  air 
quality.  Based  on  the  information 
provided  by  the  state,  EPA  agrees  with 
the  state's  conclusion. 

The  remainder  of  the  revisions 
included  in  the  submission  are  of  a 
clerical  nature  or  delete  obsolete 
provisions.  The  revision  to  Chapter  10 
deletes  the  requirement  that  incinerator 
emission  compliance  test  results  be 
reported  on  forms  (now  obsolete)  that 
were,  in  the  past,  provided  by  the  state 
agency.  The  state  reports  that  the 
standard  test  report  format  adequately 
provides  the  information  required. 

The  revision  to  Chapter  12  deletes  the 
standard  and  test  method  for  hydrogen 
sulfide  (H2S).  No  national  ambient  air 
quality  standards  have  been  issued  for 
H2S. 

The  other  revision  to  Chapter  20  is 
non-regulatory  in  that  it  changes  a 
reference  from  the  Federal  Register  to 
the  Code  of  Federal  Regulations. 

Proposed  action;  EPA  proposes  to 
accept  the  revisions  to  Chapter  10. 12, 
and  14  and  the  non-regulatory  revision 
to  Chapter  20,  as  revisions  to  the 
approved  SIP. 

EPA  is  soliciting  comments  on  the 
state's  submission,  and  on  the  actions 
proposed  in  this  documemt.  The 
Administrator  will  consider  comments 
received  from  the  public  in  deciding  to 
approve  or  disapprove  this  submission. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review.  Any 
comments  from  OMB  to  EPA,  and  any 
EPA  response,  are  available  for  public 
inspection  at  the  Environmental 
Protection  Agency.  324  East  nth  Street. 
Kansas  City.  Missouri  64106. 

Pursuant  to  the  provisions  of  5  U,S.C, 
605(b).  the  Regional  Administrator  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  create  any  new 
requirements  which  are  not  currently 
part  of  the  state  regulations  or  the 
approved  SIP.  (See  46  FR  8709.) 

This  action  is  issued  under  the 
authority  of  Section  110  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7410, 
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List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations,  Air 
pollution  control,  Ozone,  sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons. 

Dated:  June  28.  1984. 
Morris  Kay. 
Regional  Administrator. 

|1"F  Doc  84-25222  Filed  »-21-84;  8:«S  am) 
BILLING  CODE  6S«0-S4>-M 


40  CFR  Part  52 

(A-9-FRL-2677-4) 

San  Oiego  Air  Quality  Air  Pollution 
Control  District;  Air  Pollution  Control 
Regulations,  State  of  California 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  San  Diego  Countv  Air 
Pollution  Control  District  (SDAPCD) 
adopted  revisions  to  its  permitting 
regulations  on  November  25,  1981,  and 
Jnnuary  19, 1983.  Those  amended 
regulations  constitute  Regulation  II, 
Rules  20.1,  20.2.  20.3,  20.4,  and  20.6, 
which  contain  provisions  comparable  to 
EPA's  requireijients  for  New  Source 
Review  (.\SRi,.and  regulate  the 
construction  f**id  operation  of  new  and 
modified  majj  ,'■  sources  of 
nonattainmeti ,  pollutants. 

The  SDAP(  J  adopted  these  revisions 
to  satisfy  con  itions  on  the  approval  of 
a  previous  ve  iion  of  Regulation  II.  The 
regulations  w  re  submitted  to  EPA  as 
revisions  to  the  State  Implementation 
Plan  on  March  1,  1982,  August  6,  1982, 
and  March  11, 1983,  In  this  notice  EPA  is 
proposing  to  approve  the  regulations,  as 
well  as  a  San  Diego  APCD  Board 
Resolution  adopted  on  January  10. 1984, 
and  submitted  as  a  SIP  revision  on 
February  27, 1984. 

DATES:  Comments  may  be  submitted  up 
to  October  24, 1984. 

ADDRESSES:  Comments  may  be  sent  to: 
Regional  Administrator,  Attn:  Air 
Management  Division,  Air  Operations 
Branch.  New  Source  Section, 
Environm.ental  Protection  Agency 
Region  9,  215  Fremont  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  revisions  and  EPA's 
Evaluation  Report  are  available  for 
public  inspection  during  normal 
business  hours  at  the  EPA  Region  9 
office  at  the  above  address  and  at  the 
following  locations: 

C;ilifornia  State  Air  Resources  Board, 
1102  "Q"  Street  Sacramento.  CA 
95812 


San  Diego  Air  Pollution  Control  District, 
9150  Chesapeake  Drive,  San  Diego, 
CA  92123 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Grow,  New  Source  Section,  Air 
Operations  Branch,  Air  Management 
Division,  EPA,  Region  9,  (415!  9^4-8223 
(FTS)  454-8223. 
SUPPLEMENTARY  INFORMATION:  , 

Background 

Part  D  of  the  Clean  Air  Act  (Sections 
172  and  173)  requires  that  States 
incorporate  in  their  State 
Implementation  Plans  (SIPs)  an 
acceptable  permitting  program  for  the 
pre-construction  review  of  new  or 
modified  major  stationary  sources  in 
nonattainment  areas.  EPA's 
requirements  are  contained  at  40  CFR 
51.18.  as  amended  on  May  13, 1980. 
August  7,  1980.  and  June  25,  1982. 

On  April  14,  1981  (46  PR  21749)  EPA 
conditionally  approved  Regulation  II, 
Rules  20.1-20.6.  The  approval  was  made 
contingent  on  revision  of  the  NSR  rules 
to  conform  to  EPA's  regulations  as 
amended  on  August  7.  1980  {40  CFR 
51.18). 

Rules  20  1,  20.2,  20.3,  20.4.  and  20.6.  as 
revised,  are  intended  to  satisfy  the 
condition.  These  revisions  to  Regulation 
II  substantially  alter  the  implementation 
of  new  source  review  in  the  San  DM?go 
County  Air  Pollution  Control  District. 

The  San  Diego  Air  basin  is  designated 
nonattainment  by  the  EPA  for  ozone, 
carbon  monoxide  (CO)  and  total 
suspended  particulates  (TSP).  It  is 
designated  attainment  for  sulfur  dioxide 
(SOi)  and  nitrogen  dioxide  (NOi). 

A'Sfl— Part  D  of  the  Clean  Air  Act 
(Sections  171  to  173)  and  40  CFR  51.18 
define  the  requirements  for  NSR 
programs,  which  apply  to  nonattainment 
pollutants.  The  SDAPCD  currently 
administers  the  NSR  programs  under  its 
Regulation  II.  The  most  important 
requirements  are  that  local  NSR  rules 
and  programs  require  that  applicants  for 
major  new  or  modified  sources: 

(a)  Meet  the  Lowest  Achievable 
Emission  Rate  (LAER). 

(b)  Provide  reductions  in  emissions  at 
least  equal  to  the  increased  emissions, 
sufficient  to  provide  for  reasonable 
further  progress  (RFP),  and 

(c)  Certify  that  all  major  source  they 
own  in  the  same  state  comply  with  all 
applicable  emission  limitations  and 
standards. 

Description  of  Regulations 

Regulation  II  of  the  San  Diego  County 
Air  Pollution  Control  District's  Rules 

and  Regulations  includes  Rules  10-25, 
and  governs  the  issuance  of  permits  for 
construction  and  operation  of  air 


pollution  sources.  Rules  20.1-20.6 
regulate  new  sources  review. 

In  response  to  the  EPA's  requirements. 
the  District  adopted  revisions  to 
Regulation  II,  Rules  20,1.  20.2,  20.3.  204 
and  20. 6  on  November  25. 1981  and 
January  19, 1983,  These  revisions  were 
submitted  to  the  EPA  on  March  1  and 
August  6, 1982,  and  March  11, 1983.  The 
changes  adopted  on  those  dates 
substantially  revise  the  previously 
adopted  version  of  Regulation  II,  Finally. 
on  January  10, 1984,  the  SDAPCD 
adopted  a  resolution  w^hich  was 
submitted  to  the  EPA  as  a  SIP  revision 
on  February  27,  1984.  The  Resolution 
further  addresses  EPA's  NSR 
requirements  as  discussed  below. 

In  an  attempt  to  incorporate  emission 
banking  into  its  permitting  activities,  the 
District  on  February  16. 1983  adopted 
further  revisions  to  Rule  18 
(Applications),  20.1  (Definitions. 
Offsets),  and  added  new  Rules  20.8 
(Special  Offset  Requirements),  26,0- 
26.10  (Banking),  and  Rule  27  (EPA 
Review)  to  its  local  regulations. 
However,  in  response  to  EPA's  position 
that  implementation  of  the  banking  rules 
would  be  seen  as  substantively 
inconsistent  with  EPA's  regulations 
pertaining  to  both  banking  and  new 
source  review,  the  District  Air  Pollution 
Control  Officer  committed  to  the  EPA.  in 
a  letter  dated  July  22,  1983,  to  conform 
his  permitting  activities  to  avoid  this 
serious  deficiency  until  the  problem  can 
be  resolved.  These  rules  have  not  been 
submitted  to  EPA.  On  January  10, 1984. 
the  San  Diego  Air  Pollution  Control 
Board  adopted  a  resolution  committing 
the  District  to  refrain  from  implementing 
the  banking  rules  inconsistent  with 
EPA's  regulations,  specifically  with 
regard  to  emissions  reduction  credits  for 
shutdowns. 

EPA's  evaluation  of  the  regulations 
considers  the  acceptability  of  the 
District's  NSR  rules  and  the  resolution 
described  above,  and  including  other 
rules  reference  within  the  regulations. 

Evaluation 

EPA  has  evaluated  the  NSR  rules 
listed  above  (Rules  20.1,  20.2.  20.3,  20  4 
and  20.6,  adopted  on  November  25,  1981 
and  January  19,  1983)  to  determine 
whether  they  satisfy  all  the  criteria  for 
an  NSR  permitting  program.  EPA 
believes  that,  with  the  exception  of  the 
items  described  below,  the  SDAPCD's 
Rules  satisfy  EPA's  requirements,  and 
significantly  strengthen  the  existing  .NSR 
regulations.  The  SDAPCD  rules  will-  (1) 
Require  pre-construction  review  of  the 
sources  which  would  be  subject  under 
the  federal  guidelines,  and  (2)  require 
application  of  Ij*i.ER  and  offsets  in  a 
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manner  consistent  with  EPA's  NSR 
requirements  (40  CFR  51.18).  The 
SDAPCD  regulations  also  contain 
adequate  guidelines  and  procedures  for 
the  administration  and  enforcement  of 
the  NSR  program. 

EPA  review  of  the  rules  did  reveal  one 
significant  potential  problem  and 
several  minor  deviations  from  EPA 
requirements.  In  most  instances  the 
District  has  indicated  its  intent  to 
implement  its  rules  consitent  with  EPA 
requirements.  A  full  discussion  of  the 
minor  deviations  is  included  in  the 
Technical  Support  Document  (TSD)  for 
this  proposal. 

The  most  serious  problem  is  the 
potential  requirement,  under  State  law 
but  not  under  the  District  rule,  that  the 
District  issue  New  Source  Review 
permits  for  cogeneration  or  resource 
recoverv'  sources,  regardless  of  whether 
they  huve,met  the  offset  requirement 
The  District  rule  proposed  for  inclusion 
in  the  SIP  today  requires  that  the 
District  deny  the  application  for  such  a 
permit,  and  thus  there  is  a  potential 
conflict  between  the  state  and  federal 
requirements  but  not  between  federal 
and  local  regulations  This  Notice 
proposes  approval  of  the  District 
provisions  since  they  impose  the  federal 
requirt'ment  for  denial  of  such  permits. 
However,  if  the  District  felt  obligated, 
under  State  law.  to  issue  a  localNSR 
permit  to  a  cogeneration  or  resource 
recovery  project  such  issuance  would  be 
inconsistent  with  federal  requirements, 
would  be  seen  as  failure  to  implement 
the  applicable  SIP,  and  might  also  result 
in  issuance  of  EPA  orders  prohibiting 
construction  of  these  sources  unless  a 
sufficient  growth  allowance  existed  m 
the  approved  SIP.  Similarly,  any  banked 
credits  under  Rule  20.1(c)(7)  could  not  be 
used  in  place  of  full  offsets  unless  the 
credits  were  included  in  an  approved 
growth  allowance. 

The  District's  submitted  definition  of 
source.  Rule  20.1(a)(8)  and,  of  LAER 
Rale  20  1(a)(3).  are  not  different  from  the 
presently  conditionally  approved 
definitions  in  the  SIP,  and  correspond  to 
EPA's  plantwide  definition,  as  required 
under  EPA's  source  definition 
promulgation  of  October  14, 1981,  and  to 
EPA's  LAER  requirement.  EP.A,  will  take 
no  action  on  the  source  and  LAER 
definitions  and  will  retain  existing 
provisions  in  the  SIP  and  extend  the 
condition  of  the  previous  conditional 
approval  regarding  source  definition 
pending  the  outcome  of  continuing  court 
proceedings  [XRDC  v.  EPA)  on  source 
definition. 

Several  of  the  relatively  minor  issues 
of  NSR  implementation  are  resolved  by 
a  letter  from  the  Air  Pollution  Control 
Officer  dated  February  6,  1984,  which 


cofifirms  District  practices.  The 
Technical  Support  Document  also 
discusses  a  minor  deficiency  with  regard 
to  offsets  for  nonreactive  organic  gases. 

Another  serious  deficiency  in  the 
proposed  rules  which  might  result  in  a 
disapproval  is  in  the  area  of  exemptions. 
Any  of  the  exemptions  which  are  not 
remedied  by  final  rulemaking  should  be 
disapproved,  including  those 
exemptions  currently  included  in  the 
applicable  SIP  which  were  conditionally 
approved  in  1981. 

EPA  has  also  reviewed  the  banking 
rules  adopted  by  the  District  on 
February  16,  1983.  These  revisions, 
while  not  yet  formally  submitted  to  the 
EPA  as  a  SIP  revision,  reflect  a  serious 
effort  at  development  of  a  sound 
emissions  banking  system.  The  rules, 
however,  include  deficiencies  which  are 
substantial,  and  could  undermine  the 
entire  banking  program  and  basic  new 
source  review  program,  as  well  as 
casting  some  cloud  over  the  integrity  of 
the  nonattainment  area  plan  (NAP) 
attainment  strategy.  The  most  serious 
deficiency  is  the  failure  of  the  rules  to 
restrict  the  crediting  and  use  of 
emissions  reductions  from  source 
shutdowns  and  curtailments  as  required 
under  40  CFR  51.18(j)(3)(ii)(c).  Another 
serious  problem  with  the  District's 
management  erf  shutdowns  is  the 
provision  (at  Rules  20.8  and  26.8)  which 
allows  re-starting  of  sources  whose 
termination  of  operation  has  been 
presumed,  as  an  offset  credit,  for  the 
permitting  of  a  new  or  modified  source 
EPA's  regulations  require  that  such 
offsets  be  permanent,  and  further  that 
such  re-starting  of  a  source  be  treated  as 
new  construction  and  subject  to  all  NSR 
requirements. 

San  Diego's  previously  approved  NSR 
rules  (46  FR  2174a  April  14,  1981)  also 
included  brief  banking  provisions,  which 
were  approved  on  the  condition  that 
they  be  brought  into  accordance  with 
EPA's  Interpretative  Ruling.  The 
District's  November  25. 1981,  rule 
revisions  did  modify  Rules  20.1(cj  (2) 
and  (6)  to  address  EPA's  requirements. 
However,  EPA  subsequently  published 
its  proposed  Emissions  Trading  Policy 
Statement  (ETPS)  on  April  7,  1982  (47  FR 
15076)  which  further  developed  the 
banking  requirements.  In  the  near  future 
EPA  expects  to  publish  the  final  ETPS, 
and  also  anticipates  that  the  District  will 
be  submitting  more  comprehensive 
banking  rules  for  inclusion  in  the  SIP. 
For  all  of  these  reasons.  EPA  is  taking 
no  action  on  revised  rules  (20.1(c)  (2) 
and  (6)),  as  submitted  on  March  1  and 
•August  6,  1982.  These  rules  would  have 
superceded  similar  rules  in  the  currently 
approved  SIP.  which  will  be  retained. 
EPA's  condition  that  the  banking  rules 


be  brought  into  accordance  with  federal 
requirements  will  be  extended,  and  any 
use  of  banked  credits  of  nonattainment 
pollutants  prior  to  final  approval  of  the 
banking  provisions  for  inclusion  in  the 
SIP  will  be  seen  as  inconsistent  with  the 
Clean  Air  Act. 

District  rules  lack  health  and  welfare 
equivalence  provisions  for  emission 
reduction  credits  and  do  not  assure 
federal  enforceability  of  netting  credits. 
The  federal  requirement  was  the  subject 
of  an  EPA  proposal  on  August  25,  1983 
(48  FR  38792).  Upon  final  rulemaking  on 
the  August  25  proposal.  District  rules 
must  be  brought  into  conformity  with 
health  and  welfare  and  federal 
enforceability  requirements  within  one 
year.  The  District  must  commit  to 
implementing  these  provisions  in  the 
interim. 

Finally,  since  the  District's  February, 

1983  adoption  of  banking  rules  hns 
already  resulted  in  the  deletion  from 
local  regulations  of  Rules  20,1  (c)  (2)  and 
(6),  and  since  it  was  these  sections  of 
the  rules  which  had  previously 
constrained  the  crediting  and  use  of 
shutdowns  and  curtailments,  the  District 
resolution  of  January  10. 1984,  which 
prohibits  any  shutdown  credits 
inconsistent  with  the  requirements  of  40 
CFR  51.18{j).  must  also  be  included  in 
the  SIP. 

The  SDAPCD  regulations  described 
above  are  discussed  in  detail  in  EPA's 
Technical  Support  Document,  which 
provides  the  basis  for  today's  proposal 
(available  at  the  locations  listed  in  the 
ADDRESSES  section  of  this  notice). 

EPA  intends  to  consider  the  San  Diego 
NSR  rule,  as  it  was  amended  on  January 
19,  1983.  to  be  the  same  rule  as  the  rule 
further  amended  on  February  16, 1983, 
except  for  the  February  addition  of  the 
bank  and  the  removal  of  the  prior 
shutdown  restriction.  Therefore,  EPA 
intends  to  consider  federally 
enforceable  any  valid  permit  issued  by 
San  Diego  under  the  February  NSR  rule 
which  does  not  use  banked  or  prior 
shutdown  emission  reduction  credits,  A 
valid  permit  is  any  permit  correctly 
issued  in  accordance  with  the  San  Diego 
regulations.  As  discussed  above,  the 
District  Board  committed  on  January  10, 

1984  not  to  use  those  portions  of  the 
February  amendments  which  allow 

"emission  reductions  resulting  from 
equipment  shutdowns  to  be  used  as 
emission  offsets  to  satisfy  NSR  rule 
requirements  unless  such  use  is 
consistent  with  the  federal  regulations 
regarding  emission  reduction  credits  and 
emission  offset  eligibility  specified  in  40 
CFR  51  18(jJ  as  it  exists  on  January  10, 
1984.'  EPA  intends  to  approve  this 
resolution  as  a  federally  enforceable 
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part  of  the  St^  Implementdtion  Plan 
for  San  Diego.'tPA  invites  publn 
comment  on  t!  is  approach. 

Proposed  Acti  in 

^^  EP.^  proposes  to  dpprove.  under 

sections  110  and  Part  D  of  the  Cle,m  Air 
Act,  SDAPCD  Rules  20.1.  20.2,  20.3,  20.4 
and  20.6  as  submitted  on  March  1,  1982, 
August  6,  1982  and  March  11,  1983, 
except  for  Rules  20.1(c)  (2)  and  (6).  EPA 
also  proposes  to  approve  the  January  10, 
1984  Board  Resolution  subniiltt-d  on 
February  27,  1984.  for  inclusion  in  the 
SIP. 

EPA  also  proposes  to  rescind  40  CFR 

52.232fa)(4)(i)(A),  assuming  all  of  the 
minor  issues  discussed  in  the  TSD  are 
resolved,  thereby  eliminating  the  NSR 
conditions  promulgated  in  EPA's 
previous  rulemaking  of  April  14,  1981 
(see  "Background",  above).  Finally,  EPA 
is  proposing  to  disapprove  exemptions, 
cited  in  this  Notice  and  in  the  Technical 
Support  Document,  which  are  not 
t)rought  into  conformity  with  federal 
requirements. 

No  action  is  being  proposed  on  the 
source  definition  (Rule  20.1(a)(8)).  on  the 
LAER  definition  (Rule  20.1(a)(3)),  or  on 
offset  regulations  at  Rules  20.1(c)  (2)  and 
(6).  as  discussed  above  under 
evaluation.  EPA  proposes  to  extend  and 
recodify  that  portion  of  the  previous 
condition  on  approval  of  the  .NSR  rule 
regardi.Tig  source  definition  pending  the 
outcome  of  court  litigation  on  the  issue. 
KPA  also  proposes  to  extend  and 
r-'codify  that  portion  of  the  NSR 
condition  regard'Sg  banking  until  the 
District  submits  •  nd  EPA  approves 
comprehensive  banking  rules  meeting 
f''deral  requirem  nts. 

Under  Executive  Order  12291.  today's 
action  is  not  major.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  I  certify 
that  this  action  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

Authority:  Sees.  110.  129,  171  to  173,  and 
301(a)  of  the  Cltan  Air  Act  as  amended  (42 
U.S.C.  7410,  7429,  7501  to  7,'K)3,  and  7601(a)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matte'.  Carbon  monoxide. 
Hydrocarbons. 

Dated:  April  17. 1984. 
|ohn  Wi8e, 

A  cling  Regional  A  dminislrator. 

[FR  Dor.  »4-2S::23  Filed  »-21-84.  8:45  am| 
BILUNC  CODE  (SSO-SO-H 


40  CFR  Part  81 

IA-5-FRL-2677-3J 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes  Attainment  Status 
Designations;  Indiana 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  USEPA  proposes  to  approve 

the  State  of  Indiana's  request  to  change 
the  Total  Suspended  Particulates  (TSP) 
designation  for  a  portion  of  Clark 
County  (Jeffersonville  Township)  from 
primary  nonattainment  to  secondary 
nonattainment.  The  rest  of  the  county 
will  remain  attainment.  Additionally,  it 
proposes  to  disapprove  the  State's 
request  to  change  the  TSP  designation 
for  a  portion  of  Dubois  County 
(Bainbridge  luwnship)  from  primary 
nonattainm.ent  to  attainment. 

Under  the  Clean  Air  Act  (Act), 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such  a 
change.  Indiana  provided  sufficient  data 
in  the  case  of  Clark  County  to  )ustify  the 
redesignation,  but  the  data  for  Dubois 
County  show  the  secondary  TSP 
standard  has  not  been  attained.  The 
notice  proposes  to  change  the 
designation  of  Bainbridge  Township  to 
secondary  nonattainment,  if  the  State 
makes  such  a  request  during  the  public 
com.ment  period. 

DATE:  Comments  are  due  by  November 

23.  1984. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  S.  Dearborn  Street. 
Chicago.  Illinois  60604 
Indiana  Air  Pollution  Control  Division. 
Indiana  State  Board  of  Health,  1330 
West  Michigan  Street,  Indianapolis, 
Indiana  46206 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  five  copies,  if  possible.) 
Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  US  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  E.  Tenner  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  Under 

section  1071d)  of  the  Act.  the 
Administrator  of  L'SEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  each  area  of  Indiana.  See  40 


CFR  81.315,  These  area  designations 
may  be  revised  whenever  the  data 
warrants. 

The  primary  TSP  NAAQS  is  violated 
v\hen,  in  a  year,  either;  (1)  The 
geometric  mean  value  of  TSP 
concentrations  exceeds  75  micrograms 
per  cubic  meter  of  air  (75  ^ig/m')  (the 
annual  primary  standard),  or  (2j  the 
maximum  24-hour  concentration  of  TSP 
exceeds  260  M-g/m'  more  than  once  [the 
24  hour  standard).  The  secondary  1  SP  is 
violated  when,  in  a  year,  the  maximum 
24-hour  concentration  exceeds  150  ^Ag/ 
m'more  than  once. 

The  current  designations  for  TSP  in 
Clark  and  Dubois  Counties,  in  Indiana, 
as  codified  in  40  CFR  Part  81.315  (1983): 

,  Clark — Primary  Nonattainment: 

Jeffersonville  Township 
Attainment;  Remainder  of  the  County 
Dubois — Primary  Nonattainment: 

Bainbridge  Township 
Attainment:  Remainder  of  the  County 

On  April  14,  1983,  the  State  of  Indirfna 
requested  USEPA  to  revise  the  TSP 
designations  of  Clark  and  Dubois 
Counties.  Additional  technical 
information  was  submitted  on  Julv  27. 
1983.  On  September  2,  1983.  USEPA 
notified  the  State  of  Indiana  that  their 
redesignation  request  was  not 
approvable  due  to  a  lack  of  technical 
support.  On  September  23,  1983,  the 
State  acknowledged  USEPA's  deficiency 
letter  and  stated  a  more  detailed 
response  would  be  forthcoming.  On 
February  16,  1984.  the  State  submitted  a 
revised  redesignation  request  and 
additional  technical  support  to  revise 
the  TSP  designation  of  Clark  and  Dubois 
Counties,  Indiana  to; 

Clark — Secondary  Nonattainment: 

Jeffersonville  Township 
Attainment:  Remainder  of  the  County 
Dubois — Attainment:  Entire  County 

Additional  technical  support  was 
submitted  to  USEPA  on  April  13.  1984. 
and  May  16,  1984.  Further  discussion  of 
each  county  is  described  below: 

Clark  County  (Jeffersonville  Township) 

To  support  the  redesignation  request. 
the  Slate  submitted  ambient  air  quality 
data  collected  at  three  monitors  in  Clark 
County.  Indiana  during  the  period  1982- 
1983  and  a  dispersion  modeling  anaUsis. 
No  violation  of  the  primary  TSP  .N.AAQS 
were  measured  daring  this  period.  One 
site,  however,  recorded  violations  of  the 
secondary  24-hour  TSP  NAAQS  in  1983. 
These  consisted  of  four  exceedances  of 
the  standard.  Therefore,  the  monitored 
data  indicate  nonattainment  of  the 
secondary  TSP  NAAQS  The  dispersion 
modeling  subm.itted  by  the  State  also 
indicates  secondary  nonattainment  in 
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the  Township.  The  technical  data  are 
discussed  in  more  detail  in  the  technical 
support  document  which  is  available  at 
USEPA's  Region  V  office. 

In  a  letter  to  USEPA  dated  January  13, 
1984,  the  State  cited  several  reasons  for 
the  improvement  in  the  TSP 
concentrations  in  jeffersonviUe 
Township;  including  source  shutdowns 
and  the  paving  of  gravel  parking  lots 
near  the  problem  monitor,  improvements 
in  the  City  of  Jeffersonvilie's  street 
cleaning  program,  and  significant 
emission  reductions  in  various  area 
source  categories  (eg.,  discontinuation 
of  driftwood  burning  and  conservation 
tilling  practices  in  Clark  County). 
Dispersion  modeling  and  filter  analysis 
submitted  by  the  State  verify  the 
effectiveness  of  the.se  emission 
reductions  in  improving  ambient  TSP 
concentrations.  [Note,  the  most  recently 
approved  stationary  source  SIP  (July  16, 
1982.  47  FR  30972)  fo.--  Clark  County  was 
based  on  status  quo  emissions.  USEPA 
data  show  all  stationary  sources  in 
compliance  with  the  Federally  approved 
SIP,  except  for  Occidental  Chemical 
Corporation,  where  the  State  has 
requested  a  site-specific  SIP  revision. 
See  49  FR  20518,  May  15,  1984. | 

USEPA  has  determined  that  the 
States  explanation  for  improvement  in 
TSP  concentrations  in  JeffersonviUe 
Township  is  acceptable.  Therefore, 
based  on  the  available  technical  support 
from  the  State,  USEPA  proposes  to 
approve  the  redesignation  of 
leffersonville  Township  in  Claik  County 
to  secondary  nonattainment  for  TSP. 
The  remainder  of  the  County  will  remain 
designated  attainment. 

Dubois  County  (Bainbridge  Township) 

To  support  the  redesignation  request, 
the  State  submitted  ambient  air  quality 
data  collected  at  one  monitor  in  Dubois 
County  and  a  disperson  modeling 
analysis.  During  the  period  1982-1983, 
there  were  no  violations  of  the  primary 
TSP  NAAQS.  In  1983.  however,  there 
was  one  violation  (two  exceedances)  of 
the  secondary  24-hour  NAAQS  recorded 
at  the  one  monitor. 

The  State  requested  USEPA  fo 
discount  the  secondary  exceedance 
which  occurred  on  March  1, 1983,  and, 
thereby,  remove  the  violation.  USEPA 
reviewed  the  State's  request  and 
determined  that  there  was  no  basis  for 
Ignoring  this  datum  for  redesignation 
purposes.  As  a  result.  USEPA  considers 
both  of  the  1983  exceedances  to  be 
valid,  and  the  secondary  24-hour  TSP 
NAAQS  has  not  been  met  in  Bainbridge 
Township.  Additional  technical  data  are 
discussed  in  the  technical  support 
document  which  is  available  at  USEPA's 
Region  V  office. 


As  a  result  of  this  recent  monitored 
violation,  USEPA  cannot  approve  the 
State's  request  to  redesignate 
Bainbridge  Township  to  full  attainment 
for  TSP.  Therefore.  USEPA  proposes 
disapproval  of  the  redesignation  of 
Bainbridge  Township  in  Dubois  County 
to  full  attainment  for  TSP.  However,  the 
modeling  and  monitoring  data  in  the 
States  submittal  do  demonstrate 
attainment  of  the  primary,  although  not 
the  secondary,  standards  in  Dubois 
County.  If  the  State  so  requests,  during 
the  public  comment  period,  then  USEPA 
is  proposing  to  approve  redesignating 
Bainbridge  Township  to  secondary 
nonattainment,  if  during  the  public 
comment  period  the  State  so  requests.  If 
the  State  does  not  request  redesignation 
to  secondary  nonattainment,  then 
USEPA  is  proposing  that  the  Bainbridge 
Township  designation  will  remain 
nonattainment. 

USEPA  is  providing  a  60  day  public 
comment  period  on  this  notice  of 
proposed  rulemaking  Public  comments 
received  on  or  before  November  23, 
1984,  will  be  considered  in  USEPA's 
final  rulemaking.  All  comments  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  office 
listed  at  the  front  of  this  notice. 

Under  5  U.S.C  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

(Section  107(d)  and  301  of  the  Act,  as 
amended) 

Dated;  August  20.  1984. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

|FR  Doc.  84- 25224  Fu»d  9-21 -»».  8:45  am| 
BILUNG  CODE  «S«»-50-M 


40  CFR  Part  271 

(SW-6-FRL-2678-8I 

Oklahoma;  Final  Auttiorization  of  State 
Hazardous  Waste  Management 
Program;  Tentative  Determination  on 
Application  of  State  of  Oklahoma  for 
Final  Authorization 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Public  hearing  and  public 
comment  period. 


summary:  The  State  of  Oklahoma  has 
applied  for  Final  Authorization  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  has 
reviewed  the  State's  application  and  has 
made  the  tentative  determination  that, 
with  one  exception  noted  below,  the 
State  of  Oklahoma's  hazardous  waste 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Thus,  EPA  intends  to 
grant  Final  Authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  federal 
program  in  the  State.  The  State  of 
Oklahoma's  application  for  Final 
Authorization  is  available  for  public 
review  and  comment  and  a  public 
hearing  will  be  held  to  solicit  comments 
on  the  State's  program  submittal  and 
EPA's  tentative  decision. 

DATES:  A  public  hearing  is  scheduled  for 
October  24,  1984  at  7:00  p.m.  The  State 
of  Oklahoma  will  participate  in  the 
public  hearing  held  by  EPA  on  this 
subject.  All  comments  on  the  State's 
application  and  EPA's  tentative 
determination  must  be  received  by  the 
close  of  the  public  hearing  on  October 
24.  1984. 

ADDRESSES:  Copies  of  Oklahoma's  final 
authorization  application  are  available 
during  business  hours  at  the  following 
addresses  for  inspection  and  copying: 
Oklahoma  State  Department  of  Health, 
1000  NE.  10th  Street,  Oklahoma  City. 
Oklahoma  73152;  U.S.  EPA 
Headquarters  Library,  PM  211A.  401  M 
Street.  S.W.,  Washington,  DC.  20460, 
Phone:  (202)  832-5926;  U.S.  EPA  Region 
VI  Library.  1201  Elm  St,  Dallas,  Texas 
75270,  Phone:  (214)  767-7341.  Written 
comments  should  be  sent  to  H.J.  Parr, 
Hazardous  Materials  Branch, 
Environmental  Protection  Agency,  1201 
Elm  St,  Dallas,  Texas  75270,  Phone:  (214) 
767-2645.  EPA  will  hold  the  public 
hearing  on  October  24, 1984  in  the 
Sequoyah  Auditorium,  Sequoyah 
Building,  2400  North  Lincoln  Blvd,. 
Oklahoma  City,  Oklahoma  73152. 
FOR  FURTHER  INFORMATION  CONTACT 
H.J.  Parr,  Hazardous  Materials  Branch. 
U.S.  EPA,  1201  Elm  St,  Dallas  Texas 
75270,  Phone:  (214)  767-2645. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "Interim  Authorization," 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
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program  is  'substantially  ec^uivalent"  to 
the  Federal  program  (section  3006(c).  42 
U.S.C.  6226(c)).  F.PAs  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
Interim  Authorizatiun-  Phase  I,  covering 
the  EPA  regulations  in  40  CFR  Part  2G0- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  II.  covering 
the  EPA  regulations  in  40  CFR  Parts  124. 
264,  and  270  [procedures  and  standards 
far  permitting  hazardous  waste 
management  facilities) 

Phase  II,  in  turn,  has  three 
coiyponents.  Phase.Il,  Component  A. 
covers  general  permitting  procedures 
and  technical  standards  for  storage  of 
hazardous  waste  in  containers  and 
tanks.  Phase  II,  Component  B.  covers 
incenerator  facilities,  and  Phase  II. 
Component  C,  addresses  facilities  that 
dispose  of  haz.irdous  waste  in  landfills, 
land  treatment  facilities,  surface 
impoundments  and  waste  piles.  By 
statutes,  all  interim  authorizations 
expire  on  January  26, 1985. 
Responsibility  for  the  hazardous  waste 
program  returns  (reverts)  to  F.PA  on  that 
date  if  the  State  has  not  received  final 
authorization,  as  described  below. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program;  (1)  Is  "equivalent"  to 
the  Federal  program.  (2)  is  consistent 
with  the  Federal  program  and  programs 
in  other  States,  and  (3)  provides  for 
adequate  enforcement  (section  3006(b), 
42  U.S.C.  6226(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  Final  Authorization.  EPA 
regulations  for  Final  Authorization 
appear  at  40  CFR  271.1-271.23. 

B.  State  of  Oklahoma 

Oklahoma  received  Phase  I  Interim 
Authorization  on  January  14. 1981.  Phase 
II.  Components  A  and  B  Interim 
Authorization  on  December  13, 1982, 
and  Phase  II.  Component  C,  Interim 
Authorization  on  June  23.  1983,  On  June 
22,  1984.  OklalToma  submitted  a 
complete  application  for  Final 
Authorization.  Prior  to  its  submission, 
Oklahoma  solicited  public  com.ment  and 
held  a  public  hearing  on  its  draft 
application. 

During  the  review  of  the  States 
program,  EPA  noted  that  Oklahoma's 
Controlled  Industrial  Waste  Disposal 
Act  (CIWDA)  section  1-2009  provides 
"after  a  controlled  industrial  waste 
facility  has  been  closed,  its  owner  or 


operator  shall  properly  maintain  and 
monitor  the  controlled  industrial  waste 
facility  for  a  period  of  not  more  than 
thirty  (30)  years  as  determined  by  the 
Department  at  the  time  of  issuance  of 
the  permit  and  shall  make  such  repairs 
or  improvements  as  deemed  necessary 
by  the  Department  to  ensure  that  no 
migration  of  controlled  industrial  waste 
material  will  occur  from  the  controlled 
industrial  waste  facility."  (Emphasis 
added). 

EPA  has  found  this  provision  of  the 
State's  statute  conflicts  with  40  CFR 
264.117{a)(2)(ii)  of  the  federal 
regulations  which  states:  "Prior  to  the 
time  that  the  post-closure  care  period  is 
due  to  expire,  the  Regional 
Administrator  may  extend  the  post- 
closure  care  period  is  due  to  expire,  the 
Regional  Administrator  may  extend  the 
post-closure  care  period  if  he  finds  that 
the  extended  period  is  necessary  to 
protect  human  health  and  the 
environment  (e.g.,  leachate  or 
groundwater  nomitoring  results  indicate 
a  potential  for  migration  of  waste  at 
levels  w^hich  may  be  harmful  to  human 
health  and  the  environment)." 

Ordinarily  such  a  gap  would  preclude 
the  authorization  of  the  State. 
Oklahoma,  however,  has  made  the 
argument,  and  EPA  agrees,  that  the 
State's  program  is  equivalent  to  EPA's 
with  the  exception  of  extending  the  30 
year  post-closure  care  period  and  that 
the  authority  to  require  the  extension  of 
a  post-closure  care  period  would  not  be 
needed  until  the  last  few  years  of  the  30 
year  period. 

The  State  of  Oklaho.ma  has  agreed  in 
the  Memorandum  of  Agreement  to  seek 
a  change  in  section  1-2(X)9  of  CIWDA 
which  would  authorize  regulations  by 
which  the  State  could  require  extension 
of  the  post-closure  care  period  beyond 
the  30  years. 

EPA  agrees  to  this  approach  for  two 
reasons: 

(1)  There  will  be  a  significant  amount 
of  time  before  the  State  would  be 
required  to  exercise  the  authority  to 
extend  a  post-closure  care  period;  and 

(2)  The  State  has  agreed  to  seek  this 
authority  from  the  Oklahoma  Legislature 
within  a  reasonable  am.ount  of  tim.e. 

EPA  is  concerned  that  this  authority 
be  available  to  the  State  at  the  eailiest 
possible  time.  Therefore,  if  the  State  has 
not  obtained  the  authority  to  extend  the 
post-closure  care  period  beyond  30 
years  for  cause  and  implemented  this 
authority  through  appropriate 
regulations  within  two  (2)  years  of  the 
effective  date  of  the  State  s  Final 


Authorization,  EPA  will  commence 
proceedings  under  40  CFR  271.23(b)  to 
withdraw  approval  of  the  State's 
program.  Criteria  for  withdrawing 
approval  of  State  programs  is  found  in 
40  CFR  271.22 

El'A  has  reviewed  Oklahoma  s 
application  and  has  tentatively 
determined  that,  with  the  above 
mentioned  exception,  the  State's 
program  meets  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Consequently,  EPA 
intends  to  grant  Final  Authorization  to 
Oklahoma.  In  accordance  with  section 
3006  of  RCRA  and  40  CFR  271.20(d).  the 
Agency  will  hold  a  public  hearing  on  the 
tentative  decision  on  October  24.  19R-1, 
at  7:00  in  the  Sequoyah  Auditorium. 
Sequoyah  Building,  2400  North  Lincoln 
Blvd..  Oklahoma  City.  Oklahoma  73152. 
The  public  may  also  submit  written 
comments  on  EP.A's  tentative 
determination  and  the  State's  submittal 
up  until  the  close  of  the  public  hearing 
on  October  24,  1984  Copies  of 
Oklahoma's  application  arc  a\aila!;.Ie 
for  inspection  and  copying  at  the 
locations  indicated  in  the  "Addresses  " 
section  of  this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  final 
authoriztion  to  Oklahoma.  EPA  expects 
to  make  a  final  decision  on  whether  or 
not  to  approve  Oklahoma's  program  by 
December  24. 1984,  and  will  give  notice 
of  It  in  the  Federal  Register,  The  Notice 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

The  State  does  not  seek  authorization 
to  administer  the  Oklahoma  Hazardous 
Waste  Management  program  in  lieu  of 
the  federal  program  over  Indian  Lands 
in  Oklahoma.  Thus  EPA  will  implement 
the  federal  program  on  Indian  Lands 
after  Final  Authorization. 
List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Intergovernmental  relations. 
Penalties.  Confidential  business 
informaton. 

Ddted;  August  31,  19«4. 
Ditk  VVhittington,  P.E.. 
Hi'ii!:  'ml Administrator 
|FR  Doc  S4-253S4  Filed  9-21-M;  »:4S  ainl 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CO  Docket  No.  80-634 1 

Changes  in  the  Corporate  Structure 
and  Operations  of  the 
Communications  Satellite  Corporation; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  correction. 

summary:  This  erratum  corrects 
paragraphs  11,  17, 19.  and  20  of  the 
Second  Notice  of  Proposed  Rulemaking. 
m  this  Proceeding  concerning  the 
Communications  Satellite  Corp  released 
August  14,  1984.  The  purpose  of  these 
amendments  is  to  clarify  certain 
proposals  concerning  filing  requirements 
for  Comsat  and  its  aifiliates  and  to 
expand  upon  certain  procedur.jl  matters. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  August  28.  1984  (49 
PR  34041). 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Pearlman,  International  Conference 
Staff.  Com.mon  Carrier  Bureau,  Federal 
Communications  Commission,  1919  M 
Street.  .\W.,  Washington.  DC.  20554. 
(202)  632-4047. 

SUPPLEMENTARY  INFORMATION: 
Erratum 

In  Itie  mdtter  of  charijies  in  the  corporate 
structure  and  operations  of  the 
Communications  Satellite  Corporation;  CC 
Ducket  .\o  80-634. 

Released:  August  20.  1984 

Paragraphs  11  and  20  of  the 
Commission's  Second  .Notice  of 
Proposed  Rulemaking,  adopted  August 
8,  1984,  released  August  14.  1984.  should 
read  as  follows: 

11   COMSAT  General's  Forms  .M  and 
901  are  filed  in  a  format  similar  to 
Comsat's  other  filings.  We  question 
whether  this  level  of  reporting  is 
necessary  for  regulatory  purposes. 
Comsat  s  leases  of  COMSTAR  and 
M.ARIS.'^T  capacity  are  diminishing  as 
these  satellites  reach  the  end  of  their 
useful  lives  and  are  not  being  replaced. 
In  addition,  we  have  streamlined  the 
regulatory  requirements  for  non- 
dominant  domestic  common  carriers 
generally. '.Most  important,  these 
COMSAT  General  reports  are  not  useful 
in  regulating  jurisdictional  activities. 
Instead  of  these  reports,  additional 
information  from  CO.MSAT  on  details  of 
its  intracorporate  transactions  with 


'  5ep  P(j|icy  and  Rules  Concerning  Rales  for 
Compeiitive  Carrier  Services  and  Facilities 
Authonzrtiians  Therefore  (Fourth  Report  and 
Order),  FCC  83-181  (relensed  November  2.  1983). 


subsidiaries  and  other  affiliates  would 
better  enable  us  to  meet  our  regulatory 
responsibilities.  We  tentatively 
conclude  that  COMSAT  General  need 
not  be  required  to  file  Form  M  and  Form 
901  reports  on  its  domestic  common 
carrier  operations.  Comsat  would  file 
data  on  its  transactions  with  COMSAT 
General  and  COMSAT  General  would 
file  only  those  reports  required  of 
similarly  situated  domestic  carriers.  To 
the  extent  that  COMSAT  General  or* 
other  Comsat  subsidiaries  or 
partnerships  offer  regulated  services 
other  than  domestic  common  carrier 
operations,  soch  ^titles  would  remain 
subject  to  the  reporting  requirements  set 
forth  in  Part  43  of  the  Commission's 
Rules  and  Regulations  and  other 
applicable  Commission  decisions. 

20.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
order  to  be  published  in  the  Federal 
Register.  Because  this  proceeding  will 
not  result  in  the  solicitation  of 
information  from  ten  or  more  entities, 
this  NPR.M  is  exempted  from  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  35 

The  following  should  be  inserted 
between  the  second  and  third  sentences 
of  Paragraph  17: 

In  reaching  its  decision  on  this  matter 
the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

The  following  should  be  inserted 
following  the  last  sentence  of  Paragraph 
19:  , 

In  addition,  the  Act  excludes  from  the 
application  of  the  statute  proceedings 
such  as  this  that  involve  "a  rule  of 
particular  applicability  relating  to  rates, 
wages,  corporate  or  financial  structures 
or  reorganizations  thereof,  prices, 
facilities,  appliances,  services,  or 
allowances  therefor,  or  to  valuations, 
costs  or  accounting  practices  relating  to 
such  rates,  wages,  structures,  prices, 
appliances,  services,  or  allowances". 
5  U.S.C.  601{2J. 

Federal  Communications  Commission. 
William  ).  Tricarico, 
Secretary.        | 

ire  Doc  B*-252m  filed  9-21-64;  8:45  am) 
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47  CFR  Part  67 

National  Association  of  Regulatory 
Utility  Commissioners  (NARUC) 
Response  to  Common  Carrier  Bureau 
Questions  on  the  St.  Louis  Resolution; 
Request  for  Comments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  requesting  comments. 

SUMMARY:  The  Commission  seeks 
comments  on  a  letter  from  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  concerning  a 
resolution  adopted  by  NARUC,  which 
included  a  proposal  for  a  single  sn»  of 
access  tariffs  established  and 
administered  by  the  state  com.niissions 
subject  to  federal  guidelines.  Comments 
are  being  requested  concerning  this 
proposal  in  order  to  supplement  the 
existing  record  .Additional  comm.ents 
will  facilitate  the  Commi?sion's 
decision-making  processes. 
DATE:  Comments  are  to  be  filed  with  the 
Secretary,  by  October  3, 1984. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Pabo  or  William  Kirsch  of  the 
Common  Carrier  Bureau  at  (292)  632- 
6363. 

SUPPLEMENTARY  INFORMATION! 

September  19, 1984 

Commission  Seeks  Comments  on 
National  Association  of  Regulatory 
Utility  Commissioners  (NARUC) 
Response  to  Common  Carrier  Bureau 
Questions  on  the  St.  Louis  Resolution 

(MTS  and  WA  TS  Market  Structure 
Inquiry.  CC  Docket  No.  78-72; 
Amendment  of  Part  67  of  the 
Commission's  Rules.  CC  Docket  No 
80-286) 
In  its  Order  on  Further 
Reconsideration  in  the  MTS  and  WA  TS 
Market  Structure  Inquiry,  CC  Docket 
No.  7&-72,  Phase  I,  FCC  84-36  (released 
February  15, 1984)  the  Commission 
deferred  subscriber  line  charges  for 
residential  and  single-line  business 
subscribers  until  June  1985.  At  that  time 
the  Commission  stated  that  it  would 
complete  a  number  of  additional 
proceedings  before  it  allowed  subscriber 
line  charges  for  these  subscribers  to 
become  effective.  The  Commission 
began  further  proceedings  on  subscriber 
line  charge  exemptions  or  targeted 
assistance  for  needy  subscribers,  more 
effective  mechanisms  to  meet  the  needs 
of  small  telephone  companies,  and  how 
best  to  implement  subscriber  line 
charges  for  residential  and  single-line 


Fed»al  Register  /  Vol.  49,  No.  186  /  Monday.  September  24,  1984  /  Propoaed  Rule. 


business  customers  by  seeking 
comments  in  its  Further  Notice  of 
Proposed  Rulemaking.  CC  Docket  Nos 
78-72  and  80-288,  FCC  84-133  (released 
April  11, 1984),  The  Commission  also 
concluded  that  preparation  of  a 
recommended  decision  by  the  existing 
lomt  Board  in  CC  Docket  No.  80-286, 
Amendment  of  Part  67.  concerning  these 
issues  would  facilitate  its  decision- 
making processes. 

In  the  Farther  Notice  of  Proposed 
Rulemaking  the  Commission  stated  that, 
based  on  the  substantial  record  in  this 
proceeding,  it  is  convinced  that  a 
significant  reduction  in  the  level  of  toll 
loading  is  necessary  to  ensure  the  long 
term  viability  of  the  telephone  network 
and  best  serve  the  four  basic  goals 
which  it  had  established  in  this 
proceeding,  namely:  (1)  The  continued 
assurance  of  universal  service;  (2)  the 
elimination  of  unjust  discrimination  or 
unlawful  preferential  rates;  (3)  the 
encouragement  of  network  efficiency; 
and  (4)  the  prevention  of  uneconomic 
bypass.  The  Commission  also  stated 
that  it  had  reached  a  number  of  basic 
conclusions.  First,  bypass  and  the 
economic  inefficiency  inherent  in  the 
present  system  of  toll  rates  represent  a 
serious  long  term  threat  to  universal 
service.  Second,  the  emergency  of 
competition  in  the  telecommunications 
industry  requires  that  charges  more  fully 
reflect  the  cost  of  service.  Third,  a 
nationwide  solution  to  these  problems  is 
necessary  in  the  near  future  to  provide 
the  industry  with  certainty.  Fourth,  flat 
fee  subscriber  line  charges  are  an 
equitable  and  economically  sound 
method  for  recovering  a  portion  of  non- 
traffic  sensitive  costs,  although 
assistance  is  needed  for  low  income 
subscribers  and  those  in  high  cost  areas. 
Fifth,  an  appropriate  transition  to  the 
new  environment  is  needed.  The 
Commission  sought  comments  on  the 
residential  and  single  line  business 
subscriber  line  charges  as  a  means 
toward  these  ends.  In  addition,  the 
Commission  made  provisions  for  the 
Joint  Board  to  consider  possible  variants 
which  will  Significantly  decrease  toll 
loading  and  achieve  the  four  basic  goals 
listed  above. 

An  alternative  approach  discussed  in 
the  comments  by  several  state 
commissions  included  a  proposal  for  a 
single  set  of  access  tariffs  estabhshed 
and  administered  by  the  state 
commissions  in  compliance  with  federal 
guidelines  recommended  by  the  Joint 
Board  and  approved  by  the  Commission. 
At  a  meeting  in  St.  Louis  on  May  8,  1984. 
the  Communications  Committee  of  the 
National  Association  of  Regulatory 
Utility  Commissioners  (NARUC) 
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adopted  this  proposal,  entitled  "the  St. 
Louis  Resolution".  The  Executive 
Committee  of  NARUC  subsequently 
approved  the  resolution  at  a  meeting  in 
San  Diego  in  July. 

The  Common  Carrier  Bureau's 
analysis  of  the  general  oudines  of  the  St. 
Louis  plan  raised  a  number  of  question* 
concerning  its  meaning.  On  August  24, 
1984,  the  Chief,  Common  Carrier  Bureau, 
in  a  letter  to  Junie  L.  Bradshaw, 
President  of  NARUC,  asked  the 
Communications  Committee  for 
clarification  on  a  number  of  points.  The 
Bureau's  letter  also  stated  that 
interested  parties  would  be  given  an 
opportunity  to  comment  on  the  NARUC 
filing.  NARUC  filed  ite  response  with  the 
Commission  on  September  17. 1984. 

The  Commission  hereby  requests 
comments  on  the  NARUC  filing 
concerning  the  St.  Louis  Resolution,  a 
copy  of  which  is  attached.  Comments 
are  to  be  filed  with  the  Secretary, 
Federal  Communications  Commission 
by  October  3, 1984.  Each  filing  is  to 
contain  two  originals,  two  duplicates 
and  six  copies  for  the  federal  staff. 
Copies  are  to  be  mailed  to  the  Joint 
Board  members  and  staff  showm  on  the 
attached  service  list. 

For  further  information,  contact 
Claudia  Pa  bo  or  Bill  Kirsch  at  (202)  632- 
6363. 

Williun  ].  Tricwico, 

Secretary.  Federal  Communications 
Commission. 

National  Association  of  Regulatory  UtiMty 
Commiuionan 

September  14.  1984. 

Jack  D  Smith. 

Chief,  Common  Carrier  Bureau.  Federal 
Communication  Commission.  7919  M 
Street.  NW..  Washington.  DC  20554 

RE.  Clarification  of  N.ARL'C  St  Louis 
Resolution 

Dear  Mr.  Smith  On  August  29.  1984  the 
NARUC  received  a  copy  of  a  letter  you  sent 
to  Junie  L.  Bradshaw.  President  of  the 
NARUC.  The  letter  asked  the  NARUC 
Communications  Committee  for  clarification 
on  a  number  of  questions  the  FCC  had 
concerning  the  resolution  adopted  b>  the 
Committee  in  St.  Louis.  Missouri  on  May  6. 
1984.  It  requested  that  the  NARUC  p.-ovide 
answers  to  these  quesUons  by  September  14. 
1964  and  proposed  that  interested  parties 
would  then  be  allowed  two  weeks  m  which 
to  comment  on  these  answers. 

The  followmg  are  the  Communications 
Committee's  answers  to  the  questions  you 
have  posed. 

1   Is  the  St.  Ixiuis  plan  meant  to  apply  to 
both  NTS  and  traffic  sensitive  (TS)  costs? 
(Although  the  text  of  the  resolution  does  not 
contain  language  specifically  addressing  this 
point,  the  reference  to    a  single  set  of  access 
changes  tariffs  *  *  *  for  all  interexchange 
use  of  local  plant suggests  that  the  St. 


Louis  resolution  contemplates  state  access 
charge  tahffi  for  both  NTS  and  TS  costs). 

Yes,  the  St.  Louis  Resolution  is  intended  to 
apply  to  both  NTS  and  TS  coats.  The 
Resolution  in  paragraph  number  1  provides 
"state  commissions  shall  recover  under  a 
single  set  of  acoeM  tariffs,  interstate  costs 
allocated  by  the  Joint  Board  for  all 
interexchange  use  of  local  plant  within  each 
state  '•  The  words  "interstate  costs"  and  "aH" 
in  this  paragraph  are  intended  to  encompass 
both  traffic  sensitive  and  non-trsffic  sensitive 
costs  along  with  directly  assigned  costs. 

Under  the  current  federal  plan,  most  local 
operating  companies  are  required  to  file  both 
a  State  and  a  separate  federal  access  charge 
tariff.  The  St.  Louis  Plan  could  reduce  this 
quantity  of  tarif!i  by  50%  if  all  States 
participate  in  the  plan.  A  reduction  of  50%  in 
the  number  of  tariffs  required  would  result  in 
a  substantial  reduction  in  administrative 
burden  and  expense.  Additionally,  State 
participation  in  the  Plan  would  result  in  a 
substantial  improvement  in  customer 
understanding  since,  wthin  a  given 
participating  State,  there  would  be  a  single 
set  of  unified  tariffs. 

2.  Would  the  federal  guidelines  effectively 
govern  the  structure  and  cost  recovery  levels 
for  the  intrastate  allocation  of  local  exchange 
costs?  (The  provision  in  tJie  Sl  Louis 
resolution  for  a  single  set  of  access  tariffs  for 
all  interexchange  use  of  the  local  plant 
subject  of  federal  guidelines  as  well  as  the 
prohibition  on  charges  which  discnminate 
against  interstate  services  suggest  that 
intrastate  access  cost  would  be  recovered  in 
conforiRity  with  the  federal  guidelines.  The 
bureau  is  not  certain,  however,  that  this  is  an 
accurate  construction  of  the  St.  Louis 
proposal,  since  recovering  the  intrastate 
allocation  of  looal  exhange  costs  pursuant  to 
a  single  aet  of  access  chaige  tarifb  governed 
by  FCC  guidelines  could  be  reviewed  ■>  «a 
incursion  on  traditional  state  ratemaking 
authority). 

Induvctly.  the  federal  gwdelines  may 
influenoe  the  interplay  between  local 
exchange  and  intrastate  toll  rates  because 
intrastate  acceas  charge  levels  will  be 
dependent  upon  interstate  rates.  Thxs  is  true 
today  for  those  Stale  which  have  adopted  the 
interstate  toll  rate  structure  for  intrastate  toU 
rales. 

However,  the  federal  guidelines  will  apply 
exclusively  to  interstate  services  and  cosu. 
They  will  not  proempt  in  any  way  State 
authority  over  intraatate  services 

3.  At  what  level  should  the  cap  on  NTS 
costs  to  be  recoveivd  through  interstate 
interexchange  aervices  be  »et?  (The 
guidelines  set  oat  in  the  St  Louis  resolution 
do  not  discuss  the  level  of  the  cap.) 

The  cap  on  NTS  costs  relates  to  the 
maximum  portion  of  NTS  costs  that  can  be 
recovered  through  interstate  carrier  common 
line  charges  The  Sl  Louis  Plan  comtemplates 
a  recommendation  by  the  currsnt  410(c)  joint 
Board  to  the  FCC  on  the  level  at  which  .NTS 
costs  should  be  capped. 

However,  a  participating  State  should  have 
the  flexibility  to  recover  a  lesser  amount  of 
.\T^  costs  from  access  charges  assessed  on 
interstate  interexchange  earners  to  combat 
bypass  The  cap  on  interstate  interexchange 
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earners  could  be  in  the  form  of  a  percentage 
of  the  exchange  carrier's  NTS  revenue 
requirement. 

4  Would  State  access  charge  plans  or 
tariffs  be  reviewed  by  the  FCC  for 
compliance  with  the  federal  guidelines  prior 
In  implemenlrftiiiir'  iThe  text  ol  the  resolution 
stales  that  the  State  plans  for  interstate 
access  charges  and  the  implementing  tariffs 
are  to  comply  with  the  federal  guidelines,  but 
it  does  not  state  whether  the  FCC  would 
review  the  State  plans  or  the  resulting  tariffs 
prior  or  subsequent  to  implementation  If 
prior  or  subsequent  FCC  review  is 
comtemplated  by  the  ST  Louis  proposal, 
what  would  be  the  mechanism  for  review? 
Would  actual  tariffs  be  submitted  to  the  FCC. 
or  would  State  plans  be  submitted  in  lieu  of 
tariffs?  What  would  be  the  effect  of  FCC 
'i'li-(  lion  of  ,1  proposed  t.iriff  plan  '1 

Pre-implementation  review  by  the  federal 
reviewing  body  may  be  acceptable.  However. 
the  process  fur  determining  whether  a  Slate's 
tariffs  should  be  approved  would  be  limited 
to  a  determination  of  whether  the  tariffs 
conformed  w:th  the  established  federal 
guidelines. 

The  actual  tariffs,  along  with  an 
explanation  of  their  compliance  with  federal 
guidelines,  would  be  submitted  for  review.  A 
rpiection  of  the  tariffs  for  noncompliance 
should  result  in  the  State  being  afforded  an 
opportunity  to  address  the  reasons  for 
rpjfc'  tion  as  well  as  an  opportunity  to 
resubm:t  restructured  tariffs. 

The  FCC  should  allow  as  many  States  as 
possible  the  opportunity  to  administer  unified 
access  tariffs  that  mirror  federally 
recommended  tariffs.  If  the  FCC  finds  it 
inadvisable  to  endorse  the  St  Louis  Plan  for 
all  States  at  the  present  time,  a  limited 
number  of  States  could,  however,  be 
authorized  to  provide  for  tariffs  on  an 
experin.enlal  basis  which  comply  with  the 
federal  guidelines  but  differ  in  structure. 

5  How  would  the  system  of  review  by  the 
Joint  Board  and  the  FCC  mesh  with  possible 
court  review  of  State  commission  actions? 
(The  St  Louis  Plan  provides  for  Joint  Board 
(and  presumably  FCC)  review  of  the  unified 
access  charge  tariffs  for  compliance  with  the 
federal  guidelines.  However.  State 
commission  actions  are  normally  subject  to 
Slate  court  review.)  What  would  happen  if  a 
question  was  appealed  in  State  court  at  the 
same  time  that  it  was  raised  in  a  petition 
before  the  Joint  Board? 

It  is  possible  that  both  federal  and  State 
bodies  would  review  a  participating  Slate's 
plan  concurrently.  This  would  not,  however, 
raise  any  jurisdictional  problems  or 
administrative  burdens.  The  jurisdiction  of 
the  federal  body  would  extend  only  to  a 
re^  lew  of  the  interstate  aspects  of  the  Plan 
and  the  compliance  of  the  Plan  with  federal 
guidelines  while  the  jurisdiction  of  the  Slate 
body  would  extend  to  the  intrastale  aspects 
of  the  plan  and  the  compliance  of  the  plan 
with  State  statutes  and  regulations. 

The  federal  reviewing  body  could  consist 
of  a  Joint  Board  specially  convened  under 
sections  410(a)  or  410(c)  of  the 
Communications  Act,  47  U.S.C,  410(a),  410(c) 
Naturally,  any  final  order  of  an 
administratively-final  Joint  Board  or  the  FCC 
would  be  subject  to  federal  court  jurisdiction 


6  How  detailed  should  the  federal 
guidelines  be?  (The  guidelines  set  out  in  the 
text  of  the  St.  Louis  resolution  are  stated  in 
extremely  general  terms.  However,  this 
would  require  that  each  State  develop  its 
own  set  of  access  charge  terms  and 
conditions.  This  could  be  extremely  time 
consuming  for  the  States  and  confusing  for 
the  interchange  carriers  with  different  tariff 
provisions  applying  in  different  States). 

The  federal  guidelines  should  be  specific 
enough  to  ensure  consistency  with  the 
objectives  of  the  Communications  Act  of  1934 
yet  general  enough  to  allow  geographic 
flexibility  and  the  creativity  to  develop  better 
ways  of  dealing  with  the  problems  facing 
regulators  today  The  following  is  a  suggested 
list  of  specific  guidelines: 

Specific  Guidelines  for  Unified  Plans 
Implementing  the  St.  Louis  Resolution 

1  A  cap  on  the  total  NTS  costs  which  may 
be  recovered  from  interstate  inferexchange 
carriers  for  their  access  to  the  local 
exchange, 
— Interstate  access  charges  must  be  limited  to 

recovering  the  interstate  jurisdictional 

revenue  allocated  by  the  separations 

process. 
— Jurisdictional  separations  procedures 

would  contiriue  to  be  determined  by  the 

Federal/State  Joint  Board. 

2.  Charges  shall  not  discriminate  against 
interstate  interexchange  service. 

—See  Response  =^9  below.  This  does  not 
mean  that  acxess  charges  per  minute  of  use 
or  flat  rate  charges  must  be  the  same  for 
both  interstate  and  intrastate  access. 

3.  Charges  shall  not  discriminate  between 
different  interexchange  carriers  utilizing  the 
same  services  or  facilities. 

4  Charges  shall  not  encourage  uneconomic 
bypass. 

—Access  charges  may  be  set  to  recover  less 
than  the  amount  allocated  to  the  interstate 
jurisdiction  to  reduce  the  average  cost  of 
loll  services 

—Bulk  discounts,  tapers  and  other  discounts 
may  be  offered  to  large  volume  end  users 
as  competitive  necessity  requires, 

5  Charges  shall  promote  universal  service. 

6.  A  State  may  adopt  a  unified  plan 
developed  by  another  State,  develop  its  own 
plan  meeting  these  specific  guidelines  or 
adopt  a  federal  "fall  back  "  plan. 

7.  The  existing  NECA  tariff  shall  be  the 
basis  for  the  terms  and  conditions  of  access 
provision.  Any  deviation  from  those  terms 
and  conditions  shall  be  noted  and  justified. 

7.  Would  the  St,  Louis  Plan  allow  for  a 
national  Universal  Service  Fund  such  as  that 
adopted  by  the  FCC  earlier  in  CC  Docket  No. 
80-286?  (The  text  of  the  resolution  refers  to 
tariffs  for  the  recovery  of  "interstate  costs 
*  for  all  interexchange  use  of  local  plant 

within  each  Slate This  suggests  that 

each  State  would  recover  its  own  NTS  costs, 
supporting  high  cost  areas  with  assistance 
generated  in  lower  cost  areas  within  the 
State  This  approach  could  adversely  affect 
telephone  subscribers  in  States  with  high 
NTS  local  exchange  costs  in  light  of  the  larger 
variation  in  the  statewide  average 
anticipated  .NTS  local  exchange  cost  per 
loop). 


The  St  Louis  Plan  would  easily 
accommodate  a  national  Universal  Service 
Fund  (USF)  such  as  the  one  adopted  by  the 
FCC  in  Docket  No.  80-826  or  the  one 
proposed  by  the  Joint  Board  in  the  same 
docket.  Under  the  St  Louis  Plan,  as  with  the 
current  federal  access  charge  plan,  a  number 
of  different  interstate  High  Cost  Factor 
schemes  could  be  implemented 

Clearly,  however,  the  need  for  interstate 
USF  assistance  would  be  reduced  because 
States  would,  in  most  cases,  have  the 
flexibility  to  handle  such  problems  either 
through  pricing  strategies  or  interstate 
intercompany  subsidiaries  without  federal 
assistance. 

Any  USF  would  have  to  be  federally 
administered  where  interregional  transfers 
were  involved. 

8.  Would  the  St  Louis  approach  be 
consistent  with  maintenance  of  nationwide 
average  toll  rales?  If  not.  could  the  St,  Louis 
proposal  be  modified  so  as  to  create  less 
pressure  for  de-averaging?  (The  St,  Louis  plan 
appears  to  contemplate  different  levels  of 
NTS  cost  recovery  through  the  interstate 
access  charges  in  different  areas.  This  would 
substantially  increase  the  pressure  for  toll 
rate  de-averaging  and  conflict  with  the 
historic  practice  of  nationwide  averaging  and 
with  recent  FCC  efforts  lo  continue  toll  rate 
averaging  by  mandating  national  averaging  of 
the  carrier  common  line  element  which 
covers  most  of  the  NTS  costs  to  be  recovered 
from  the  interchange  carriers)  Does  NARUC 
support  extensive  toll  rate  de-averaging  if  the 
St.  Louis  Plan  were  adopted'' 

Pressure  for  nationwide  de  averaging  of 
toll  rates  has  already  been  created  by  the 
FCC's  position  regarding  interstate 
competition  and  the  serious  consideration  it 
has  given  to  proposals  to  deregulate  AT&T's 
basic  interstate  services  in  the  near  future. 
Implementation  of  the  St.  Louis  Plan  would 
not  exacerbate  this  pressure. 

Indeed,  under  the  St,  Louis  Plan 
participating  States  utilizing  properly 
structured  federal  guidelines  will  minimize 
pressure  or  de-averaging.  The  cap  and 
guidelines  will  help  to  average  access 
charges  nationwide. 

It  is  geographic  and  route-specific  de- 
averaging  and  not  the  bulk  discounts,  tapers 
and  other  discounts  contemplated  by  the  St. 
Louis  Plan,  which  present  the  greatest 
potential  negative  impact  on  universal 
service. 

9.  What  would  constitute  discrimination 
against  interstate  services?  Would  anti- 
discrimination provision  prohibit  any 
differences  in  access  charge  rates  or  tariff 
terms  and  conditions  for  intrastate  and 
interstate  services?  (The  terms  of  the 
resolution  propose  a  prohibition  on  such 
discrimination  as  one  of  the  guidelines  but  do 
not  elaborate  on  the  meaning  of  this 
provision). 

The  suggested  guideline  in  the  St.  Louis 
Resolution  which  stales  that  "charges  shall 
not  discriminate  against  interstate, 
interexchange  service    does  not  prohibit 
differences  in  rates  or  other  terms  and 
conditions  between  intrastale  and  interstate 
services.  Discrimination  would  occur  if  a 
State  set  interstate  access  charges  so  as  to 


i 

Federal  Register  /  Vol.  49.  No.  186  /  Monday.  September  24.  1984  /  Proposed  Rules  37437 


place  an  unjuslifrpci  burden  on  inierstale 
communications.  For  instance,  if  a  State  set 
interstate  access  charges  hij^her  than  it  set 
intrastate  access  chdrses.  it  would  have  to 
have  a  strong  lustification  for  so  doing. 
Higher  interstate  costs  would  be  an  example 
of  such  a  justification 

In  at  least  most  States,  costs  differ  between 
interstate  and  intrastate  access  services. 
Although  States  can  set  intrastate  access 
charges  on  any  reasonable  basis,  a 
reasonable  relationship  between  costs  and 
charges  should  be  maintained.  Therefore, 
although  parity  between  intrastate  and 
interstate  access  charges  mny  often  be 
desirable,  parity  would  be  improper  in 
situations  where  it  results  in  charses  which 
are  too  far  out  of  hne  with  costs  States  must 
continue  to  ninke  these  determinations  and 
should  not  be  foreclosed  from  setting 
intrastate  access  charges  higher  or  lower 
than  interstate  access  charges  it  costs  of 
other  factors  justify  doing  so. 

We  hope  the  above  specified  responses  aid 
the  Commission  and  interested  members  of 
the  public  in  evaluating  the  N.ARUC's  St 
Louis  Plan. 

Sincerely, 

Edward  B.  Hipp. 

Chairman,  NARUC  Communications 
Committee. 

EBH:jrf 
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47  CFR  Part  73 

[MM  Docket  No  84-718:  RM-4622} 

FM  Broadcast  Stations  tn  Rutland,  VT 
and  Plattsburgh,  NY;  Order  Extending 
Time  for  Filing  Comments  and  Reply 
Comment 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule:  extension  of 
comment/reply  comment  period. 

summary:  Action  taken  herein,  at  the 
request  of  Plattsburgh  Broadcasting 
Corporation,  extends  the  comment  and 
reply  comment  period  to  respond  to  a 
proposal  to  assign  FM  Channel  281A  to 
Rutland,  Vermont. 


DATES:  Comments  are  due  on  or  befoir 
September  27, 1984.  and  reply  comments 
are  due  on  or  before  October  12,  1964. 

ADDRESS:  Federal  Communications 
Co.mmission.  Washington,  D.C.  20554. 

FOR  FURTHER  INIKMIMATION  CONTACr. 

Patricia  Rawlings,  Mass  Media  Bureau. 
1202)634-6530, 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

In  the  Matter  of  Amenti-nent  of  §  73  202[b). 
Table  of  Assignments,  FM  Broadcast  Stations 
(Rutland.  Vermont,  and  Plattsburgh,  New 
York),  MM  Docket  No  84-718.  RM-4622 

Adopted  Septemt>er  12.  1984. 
Released  September  14.  1984. 
By  the  Chief,  Policy  and  Rules  Division 

1  On  July  11.  1984.  the  Commission 

adopted  the  Notice  of  Proposed  Rule 
Making  and  Order  to  Show  Cause.  49  FR 
31305,  published  August  6,  1984, 
proposing  the  assignment  of  FM 
Channel  261A  to  Rutland,  Vermont,  in 
response  to  a  petition  filed  by  Howard 
M.  Ginsberg  and  John  G.  Kimel.  The 
date  for  filing  comments  is  September 
13,  1984,  and  for  reply  comments  is 
September  28,  1984. 

2.  On  August  30. 1984,  Plattsburgh 
Broadcasting  Corporation  ("WGFB"), 
licensee  of  Station  WGFB-FM, 
Plattsburgh,  New  York,  requested  an 
extension  of  time  to  respond  to  the 
Xotice,  Station  WGFB  was  ordered  to 
show  cause  why  its  license  should  not 
be  modified,  WGFB  states  additional 
time  is  needed  in  order  to  respond  since 
it  is  now  reviewing  options  for 
improving  its  facilities  by  the  March  1, 
1987.  cut-off  date  so  as  to  avoid 
reclassification. 

3.  Generally,  it  has  been  the 
Commission's  policy  that  extensions  of 
time  are  not  routinely  granted.  See 

§  1.46(a)  of  the  Commission's  Rules. 
However,  here  we  believe  that  WGFB 
has  shown  sufficient  cause  to  grant  a 
two-week  extension  to  September  27, 
1984.  All  Class  C  stations  have  been 
given  three  years  in  which  to  make 
plans  to  comply  with  the  Commission's 
decision  in  Docket  80-90  (49  FR  10260, 
published  March  20,  1984)  to  meet 
minimum  standatxis  for  Class  C 
facilities.  However,  as  a  result  of  the 
Rutland  proposal.  Station  WGFB  is 
forced  to  evaluate  its  future  plans 
immediately  to  determine  whether  the 
proposed  modification  of  its  license  will 
permit  a  future  increase  in  facilities. 
Un.ler  the  circumstances,  we  believe  an 
extension  of  time  is  warranted. 

4.  Accordingly,  it  is  ordered.  That  the 
request  of  Plattsburgh  Broadcastmg 
Corporation  is  granted. 
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5.  The  date  for  filing  comments  is 
extended  to  and  including  September  27. 
1984.  The  reply  comments  date  is 
extended  to  and  including  October  12. 
1984. 

6.  This  action  is  taken  pursuant  to 
sections  4(i).  5(c)(1),  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0  204(b)  and 
0.283  of  the  Commission's  Rules. 

Federal  Communications  Commi-ssion. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Medio 
Bureau. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  172.  173,  and  175 
(Docket  No.  HM-166-S,  Notice  No.  84-101 
Magnetized  Material 

AGENCY:  Materials  Transportation 
Bureau  (MTB),  Research  and  Special 
Programs  Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  MTB  proposes  to  amend 
the  regulations  governing  the 
transportation  of  magnetized  material 
aboard  aircraft.  These  proposals  are  in 
response  to  a  petition  for  rulemaking 
which  was  filed  with  the  MTB.  The 
changes  are  necessary  to  remove  from 
regulation  those  materials  which  have 
magnetic  properties,  but  present  no 
significant  risk  to  the  safe  operation  of 
aircraft,  and  to  maintain  transportation 
safety  by  continuing  to  forbid  those 
magnetized  materials  which  present  a 
hazard  due  to  their  potential  effect  on 
aircraft  instruments  used  for  navigation. 
DATE:  Comments  must  be  received  on  or 
before  November  7,  1984. 
ADDRESS:  Dockets  Branch,  Materials 
Transportation  Bureau,  U.S.  Department 
of  Transportation,  Washington.  DC. 
20590.  Comments  should  be  submitted,  if 
possible,  in  five  copies.  Persons  wishing 
to  receive  confirmation  of  receipt  of 
their  comments  should  include  a  self- 
addressed  stamped  post  card.  The 
Dockets  Branch  is  located  in  Room  8426, 
Nassif  Building.  400  7th  Street,  SW '.. 
Washington.  D.C.  20590.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.,  Monday  through 
Friday 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  R.  Abis.  Exemptions  and 
Regulations  Termination  Branch.  Office 
of  Hazardous  Materials  Regulation, 


Materials  Transportation  Bureau,  400 
7th  Street,  SW.,  Washington,  DC.  20590 
(202)  426-2075. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  49  CFR  173.1020.  a 

material  is  considered  to  be 
"magnetized"  end  subject  to  the 
requirements  of  the  Hazardous 
Materials  Regulations  (when 
transported  by  aircraft)  when  it  has  a 
magnetic  field  strength  of  0.002  gauss  or 
greater  at  a  distance  of  7  feet  from  any 
point  on  the  surface  of  the  package,  or 
which  IS  of  such  mass  that  is  could 
affect  aircraft  instrumentation, 
particularly  magnetic  compasses. 
Furthermore,  a  material  with  a 
measurable  magnetic  field  greater  than 
0.(X)525  gauss,  when  measured  from  any 
package  surface  at  a  distance  of  15  feet, 
must  be  shielded  to  reduce  the  reading 
to  a  level  that  is  no  greater  than  0.00525 
gauss  before  being  offered  for 
transporation  by  aircraft. 

This  notice  is  in  response  to  a  petition 
for  rulemaking  filed  with  the  MTB  by  the 
Motor  Vehicle  Manufacturers 
Association  (MVMA).  under  the 
provisions  of  49  CFR  106,31,  The  MVMA 
petitioned  the  MTB  to  deregulate  certain 
materials,  such  as  auto  fenders  and 
other  automobile  parts,  which  may  meet 
the  lower  criteria  in  §  173.1020  for 
magnetized  material,  but  pose  little  or 
no  transportation  hazard  because  they 
do  not  affect  aircraft  instrumentation. 

The  MTB  believes  that  the  current 
rules  on  magnetic  materials  are  obsolete 
due  to  improvements  in  the  technology 
of  aircraft  instrumentation  over  the  past 
30  years.  Modern  aircraft  use  electronic 
compasses  with  magnetic  compasses  as 
backups.  The  sensors  for  the  magnetic 
backup  compasses  of  modern  aircraft 
are  located  sufficiently  far  away  from 
cargo  bays  so  that  the  possible  marginal 
magnetic  properties  of  metal  objects 
such  as  automobile  parts  will  not  cause 
a  measurable  deflection  effect  on  the 
compass.  It  is  normal  procedure  for 
pilots  to  check  the  aircraft's.magnetic 
compass  and  electronic  compass  against 
the  runway  heading  before  takeoff. 

In  order  to  perform  an  accurate  test 
for  magnetism  at  the  lower  gauss  limit 
currently  specified  in  §  173.1020  (0.002 
gauss),  a  test  would  have  to  be 
conducted  away  from  any  possible 
magnetic  sources,  using  a  gauss  meter 
which  costs  about  $1,500,00.  To  conduct 
this  test,  large  metal  objects  which  are 
to  be  offered  for  transportation,  and 
which  are  not  intentionally  magnetic, 
but  have  acquired  magnetic  properties 
during  their  manufacture  or  because  of 
their  orientation,  would  have  to  be 
tested  in  a  controlled  environment.  If  the 
test  shows  that  the  metal  objects  are 


above  the  0.002  gauss  level  at  a  distance 
of  7  feet,  under  current  rules  they  must 
be  labeled  with  the  MAGNETIZED 
MATERIAL  label,  marked  "ORM-C. 
and  shipped  as  a  hazardous  material. 
The  metal  objects  must  be  reloaded  and 
brought  to  the  airport  for  transportation 
by  aircraft.  When  the  metal  objects  are 
moved,  the  magnetic  field  created  by  the 
mass  of  those  objects  may  change  due  to 
the  new  placement  of  the  objects.  When 
they  are  loaded  aboard  the  aircraft,  the 
magnetic  field  may  again  change,  due  to 
placement  of  the  object  aboard  an 
aircraft.  Consequently  these  tests  at  low 
gauss  levels  are  not  repeatable  and  the 
necessity  for  and  benefit  of  regulating 
metallic  ladings  at  low  levels  at  low 
levels  of  magnetism  is  questionable. 

The  MTB  believes  that  testing  metal 
objects  for  magnetism  is  not  necessary, 
other  than  those  deliberately  fabricated 
with  magnetic  properties.  Marginal 
magnetic  properties  of  other  ladings  are 
of  such  low  levels  that  the  probability  of 
deflecting  aircraft  instruments  is 
negligible.  This  notice  proposes  to 
eliminate  the  0.002  gauss  threshold  and 
to  continue  to  forbid  the  transportation 
of  magnetized  material  over  the  0.00525 
gauss  level  at  a  distance  of  15  feet  from 
the  package  surface  for  carriage  aboard 
aircraft.  The  MTB  believes  that  the  rules 
proposed  in  this  notice,  if  adoped,  would 
not  reduce  the  level  of  air  safety  and 
would  relieve  shippers  and  carriers  of 
burdens  imposed  by  undue  regulation. 

The  MTB  will  propose  that  the 
standards  for  magnetized  material  in  the 
International  Civil  Aviation 
Organization  (ICAO)  Technical 
Instructions  be  changed  to  reflect  these 
proposed  amendments  if  a  final  rule  is 
issued  as  proposed.  Should  these 
amendments  be  adopted  as  a  final  rule, 
the  Federal  Aviation  Administration 
(FAA)  is  considering  the  publication  of 
an  Advisory  Circular  for  aircraft  built 
before  1955  to  assure  that  the  proper 
procedure  for  stowage  of  magnetized 
material  is  followed  to  avoid  affecting 
instruments  on  aircraft  which  might  not 
have  compasses  with  remote  sensors. 

The  MTB  certifies  that  this  proposed 
regulation  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  in  view  of  the  type  of  changes 
being  proposed,  the  MTB  has  further 
determined  that  this  rulemaking  (1)  is 
not  "major"  under  Executive  Order 
12291;  (2)  is  not  "significant"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  (3)  will  not 
affect  not-for-profit  enterprises,  or  small 
governmental  jurisdictions:  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
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Environmental  Policy  Act  (49  U.S  C. 
4321  et  seq).  A  regulatory  exaljution  is 
considt-red  unnecessary  because  the 
anticipated  impact  would  be  minimal. 

.  List  of  Subject 

49CFRPcr:i7: 

tidzyrdoa.s  nidtorials  transportation. 
IJs'iinitions 

^'JCFR  Per!  ]  — 

Hazardous  materials  tra^sportatlon^ 
Labeling,  Packaging  and  containers. 

49  CFR  Part  173  ■ 

Hazardous  materials  transportation, 

t'.ickaainp  and  containers. 

§  172.101     Hazardous  Materials  Table. 


^9CFRPa.-t  175 

Hazardous  m.aterials  transportation. 

Air  earners. 

in  considordtion  of  'he  foregijing.  it  is 
proposed  to  amend  the  Hazardous 
Matr-als  Regulations  as  follows: 

PART  171-GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1-  Ir.  §  171,6,  the  er-.trv  fur  '  .Magnetic 
material"  would  he  '-p\  ■m^d  as  follows: 
«         *         • 

"Magnetic  materials'  bee  §  l"3  21  (f). 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

2.  In  §  172,101,  the  Hazardous 
.Materials  Table  would  be  amended  by 
removing  the  entry  for  magnetized 
materials  and  adding  a  new  entry  as 

iuilows; 


HazwdouiiMMalt 
dMcnpigiAandffapar 

snipping  names 

Hazaid  clas* 

Wontificatioo 
numbar 

LabeHs)  ratKiirM  (W 
not  axcaptsd) 

P»ekig»>8 

Maximuni  net  oua^wy  ir 

Walw  trapmant* 

menu 

1 

T 

EAW 

- 

(a) 

airci9»i  ty 
raiiav 

C-a'9c 
aroar*'  o<Tty 

(•)          (b)             (c) 

Co'90       Paa-          Otrwt 
ve^       woger        recjure- 
aai        i-wtai         manti 

(1) 

1 

(2) 

•   •  • 

(Ramove) 

MagnG!i?(K3  maienai 

(3) 

OflM-C      

3(«» 
UN2807.   .      „. 

5(a) 

Noo© 

S(b) 

'73  '0?VJ 

6(a) 

6(b) 

No  limn .... 

?(•) 

7(b) 

7«c» 

(ADD) 
Magr>ettze<l     mstenai      See 

§172.402    1  Amended  I 

3  In  §  172,402,  paragraph  (d)  would  be 
rt'mnved  and  reserved. 

§172.446    [Removed] 

4.  Section  172.446  would  be  removed 
and  reserved. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

5.  In  §  173.21,  a  new  p,,i,igrdph  (f) 
would  be  added  to  read  as  follows: 

§  173.21     Forbidden  materials  and 
packages. 


(f)  For  carriage  by  a  rcraft,  any 
materia!  which  when  packaged  has  a 
measurable  magnetic  field  of  more  than 
0,{W525  gauss  when  mieasu.^'ed  fromi  any 
surface  of  the  packaee  at  a  distance  nf 
1.-.  feet 

§173.1020    IRemovedl 

6,  Section  173.1020  would  be  removed 
and  reserved. 

PART  175— CARRIAGE  BY  AIRCRAFT 

!;  175.30    1  Amended  1 

7   In  §  175.30.  paragraph  (d)[3)  would 

be  removed  and  reserved. 


§175.85    (Amended] 

8.  In  5  175.85,  paragraph  (g]  would  be 
amended  by  removing  the  last  sentence. 

(49  use.  1803,  1804,  1808:  49  CFR  1,53.  App. 
A  to  Part  1  and  paragraph  (aj(3)  of  Appendix 
^  to  Part  106  ) 

Issued  in  Washington,  DC,  September  19. 

19&4. 

Alan  I.  Roberts, 

Associate  Director  ^or  Hazardous  Materials 
Regulation.  Materials  Transportation  Bureau. 

jFR  Dot  5+-252«»Filec!  9-2-1-64  8  4?  am|  ■- 
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contains  documents   ottief   than   rules  of 
proposed  rUes  that  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,    committee    meetings,    agency 


decisions   and  rulings,   delegations  of 
auttTonty,   filing   of   petitions   and 
applications  and  agency  statements  of 
organization  anti  furx;tions  are  examples 
of   documents   appeanng   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

National  Plant  Genetic  Resources 
Board;  Meeting 

.According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (Pub 
L  92-463,  86  Stat.  770-776),  the  USDA, 
Science  and  Education,  announces  the 
following  meeting: 

.Name:  National  Plant  Genetic  Resources 
Board 

Date;  October  18-19,  1984 

Time:  8:30  a.m.-4;30  p.m.,  Oct.  18:  8:30  a.m.- 
4.30  p.m..  Oct.  19. 

PIdce:  Rm.  3109,  South  Building. 
Drpartment  of  Agriculture,  Washington,  D.C 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
lime  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  petition  to 
plant  germplasm  in  the  United  States  and 
possible  impacts  on  related  national  and 
international  programs:  and  discuss  other 
initiatives  of  the  Board. 

Contdcl  person:  C.F.  Murphy.  Elxecutive 
Secretary.  .National  Plant  Genetic  Resources 
B,oard.  US.  Department  of  Agriculture.  Room 
239.  Building  005.  BARC-West,  Beltsville. 
Maryland  20705.  Telephone:  (301)  344-1560. 

Done  at  Beltsville.  Marv^land,  this  10th  day 
of  September  1984. 

Charles  F.  Murphy, 

E\t'LLJtne  Secretary:  National  Plant  Genetic 
fiesLmrces  Board 

|FR  D<)C  04-25273  Filed  9-21 -84   H  45  am| 
BtLLINQ  CODE  3410-03-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Interagency  Agreement  Between  the 
Bureau  of  Land  Management  and  the 
Forest  Service  for  Mineral  Leasing 

agency:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  USDI. 


action:  Notice  of  Interagency 
Agreem^t. 

SUMMARY:  The  Bureau  of  Land 
Management  and  the  Forest  Service 
signed  an  interagency  agreement  for 
mineral  leasing  on  June  19, 1984.  This 
interagency  agreement  establishes  the 
policy  and  procedures  by  which  mineral 
use  authorizations  which  grant  rights  to 
federally  owned  leasable  minerals  in  the 
National  Forest  System  and  in  adjoining 
private  lands  with  Federal  minerals  are 
to  be  processed  by  the  Bureau  of  Land 
Management  and  the  Forest  Service. 
The  text  of  the  signed  agreement  is  set 
forth  at  the  end  of  this  notice. 

EFFECTIVE  DATE:  June  19, 1984. 

ADDRESS:  R.  Max  Peterson.  Chief.  Forest 
Service,  USDA,  12th  and  Independence 
Ave.,  SW.,  Washington,  D.C.  20013  and 
Robert  F.  Burford,  Director,  Bureau  of 
Land  Management.  USDL  18th  and  C 
Street,  NW.,  Washington,  D.C.  20240. 

FOR  FURTHER  mFORMATION  CONTACT: 

Craig  K.  Losche,  Forest  Service,  USDA, 
Minerals  and  Geology  Management 
Staff.  P.O.  Box  2417,  Rm  606  RP-E, 
Washington,  DC  20013,  (703)  235-9873 
and  Greg  Shoop,  Bureau  of  Land 
Management,  USDI,  Division  of  Fluid 
Mineral  Leasing,  18th  and  C  Street,  NW., 
Washington,  D.C.  20240,  (202)  653-2187. 

Dated:  August  23,  1984. 
lames  M.  Parker, 
Acting  Director,  Bureau  of  Land  Management. 

Dated:  September  14, 1984. 
lohn  H.  Ohman, 
Acting  Chie^.  Forest  Service. 

Interagency  Agreement  Between  the 
Bureau  of  Land  Management  and  the 
Forest  Service  for  Mineral  Leasing 

The  Bureau  of  Land  Management 
(BLM),  Department  of  the  Interior,  and 
the  Forest  Service  (FS),  Department  of 
Agriculture,  hereby  agree  that  the  policy 
and  procedures  set  forth  in  this 
Interagency  Agreement  (lA)  shall  be 
followed  with  respect  to  the  processing 
of  authorizations,  such  as  licenses, 
permits,  and  leases,  that  grant  rights  to 


federally  owned  minerals  in  the 
National  Forest  System  (NFS)  and  in 
adjoining  lands  with  Federal  minerals 
(split  estate  lands).  Such  authorizations 
are  collectively  referred  to  in  this  lA  as 
leases.  This  agreement  does  not  include 
permits  issued  by  the  FS  to  do 
preliminary  mineral-related 
investigations  or  surveys. 

\.  Authorities 

The  BLM  manages  the  Federal 
leasable  mineral  estate  under  authority 
of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  181  et  seq.),  the  Mineral  Leasing 
Act  for  Acquired  Lands  (30  U.S.C,  351- 
359),  the  Geothermal  Steam  Act  of  1970 
(30  U.S.C.  1001  et  seq).  Section  402  of 
Reorganization  Plan  No.  3  of  1946  (5 
U.S.C.  Appendix),  the  Federal  Coal 
Leasing  Amendments  Act  of  1976  (90 
Stat.  1083),  and  other  Acts. 

The  FS  manages  the  NFS  for  multiple 
use  and  sustained  yield  of  products  and 
services  and  is  authorized  to  make  rules 
and  regulations  to  govern  surface  use 
and  occupancy  under  the  authority  of 
the  Organic  Administration  Act  of  1897 
(16  U.S.C.  473^75,  477-482,  551),  the 
Multiple-Use  Sustained- Yield  Act  of 
1960  (16  U.S.C  528  (note).  528-531),  and 
the  National  Forest  Management  Act  of 
1976  (90  Stat.  2949).  Under  certain 
statutes  the  FS  has  consent  authority  for 
leasing  of  the  NFS.  Also,  in  accordance 
with  43  CFR  3101.7  and  through  long 
standing  agreement  between  the 
Departments,  the  FS  provides 
recommendations  where  consent 
authority  does  not  exist. 

II.  Purpose 

This  lA  establishes  the  policy  and 
procedures  by  which  leasing  proposals 
which  involve  the  NFS  and  adjoining 
private  lands  with  Federal  minerals  are 
to  be  processed  by  the  BLM  and  the  FS. 
This  policy  and  these  procedures  are 
adopted  to  ensure  cooperative,  timely, 
and  efficient  action  by  the  BLM  and  the 
FS  with  respect  to  such  leasing, 
consistent  with  the  statutory  and 
regulatory  responsibilities  of  each 
agency, 

III.  Responsibilities 

A.  NEPA  Compliance  and  Cuardination 

Issuance  of  leases  by  the  BLM  is  a 
Federal  action  which  requires  an 


Federal  Register  /  Vol.  49.  No.  186  /  Monday.  September  24.  1984  /  Notices 


37441 


environmental  analysis  to  be  made  in 
conformance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  its  implementing  regulations  (40 
CFR  Parts  1500-1508),  and  agency 
direction.  In  order  to  comply  with  these 
requirements  in  an  efficient  and 
effective  manner,  both  agencies  will 
participate  jointly  in  scoping  each 
proposed  action.  A  single  environmental 
analysis  and,  if  appropriate,  a  single 
document  is  to  be  completed  such  that  it 
will  be  an  adequate  environmental  basis 
for  all  recommendations  and/or 
decisions  to  be  made  by  either  the  FS  or 
the  BLM. 

For  leasing  proposals  which  primarily 
involve  the  NFS  or  adjoining  private 
lands  with  Federal  minerals  and  which 
primarily  involve  NFS  issues,  the  FS  will 
have  the  lead  for  environmental 
analysis  and,  when  necessary, 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement.  For  leasing  proposals  which 
involve  primarily  non-NFS  lands  or 
issues,  the  participation  of  each  agency 
in  environmental  analysis  and 
documentation  will  be  determined 
during  scopirg.  In  all  cases,  FS  expertise 
Will  be  recognized  for  that  portion  of 
any  analysis  or  document  concerning 
protection  and  utilization  of  the  NFS. 

B.  Stipulation  Development  and  Use 

The  BLM  and  the  FS  will  coordinate 
the  development  of  stipulations  in 
conjunction  with  NEPA  compliance  at 
the  local  leve)  to  ensure  appropriate 
wording  and    3  ensure  that  adequate 
justification  fi  r  their  use  exists  in  the 
record.  The  BLM  and  the  FS  will 
coordinate  agency-wide  stipulation  use 
policy  at  the  Washington  level. 

C.  Agency  Decisions 

Leasing  decisions  are  to  be 
coordinated  by  the  BLM  and  the  FS  so 
that  requirements  identified  through  the 
environmental  analysis  and,  if 
appropriate,  the  environmental 
documents  are  considered  in  FS 
recommendations  (including  those 
pertaining  to  adjoining  private  lands 
with  Federal  minerals)  and/or  consent 
decisions  and  in  subsequent  BLM 
leasing  decisions.  Coordination  with 
respect  to  FS  recommendations  and/or 
decisions  is  to  be  such  that  FS  is  aware 
of  final  action  to  be  taken  by  BLM. 

1.  Recommendation.  When  the  FS  role 
in  the  leasing  decision  is  limited  to 
providing  the  BLM  with  advisory, 
nonbinding  recommendations,  the  FS 
will  forward  its  recommendations  to 
BLM  as  to  the  leasing  of  the  NFS  and 
adjoining  private  lands  with  Federal 
minerals. 


2.  Consent.  When  the  decision 
requires  consent  of  the  FS  for  the  leasing 
of  the  NFS,  the  FS  shall  notify  affected 
parties  of  its  decision.  After  expiration 
of  the  FS  appeal  period,  the  FS  shall 
forward  its  decision  to  BLM.  When  the 
FS  provides  recommendations  for 
adjoining  private  lands  with  Federal 
minerals  or  recommendations  involving 
non-NFS  lands  or  authorities  within  its 
decision,  they  are  to  be  so  identified. 

D.  Appeal  Coordination 

To  the  extent  that  potential  leasing  of 
the  NFS  and  of  adjoining  private  lands 
with  Federal  minerals  involves  only  FS 
recommendations.  FS  actions  are  not 
subject  to  appeal  to  the  FS.  However,  to 
the  extent  that  such  leasing  of  the  NFS 
requires  FS  consent,  FS  decisions  are 
subject  to  appeal  to  the  FS  under  CFR 
211.18.  If  a  decision  is  appealed,  the  FS 
will  promptly  notify  the  BLM. 

All  BLM  decisions,  subsequent  to 
either  FS  recommendations  or  consent 
decisions,  are  then  subject  to  protest  to 
BLM  and/or  appeal  under  43  CFR  Part  4. 
The  BLM  will  promptly  notify  the  FS  if  a 
BLM  decision  affecting  a  lease  proposal 
of  the  NFS  is  protested  or  appealed. 

E.  General  Program  Coordination 

1.  The  BLM  will  review  proposals  for 
leases  prior  to  forwarding  them  to  the 
FS  to  ensure  compliance  with  applicable 
regulations.  The  BLM  will  forward 
acceptable  proposals  to  the  FS  within  15 
days  of  receipt  with  a  request  for  a  FS 
recommendation  and/or  consent 
decision  and,  if  acquired  minerals  are 
proposed  for  leasing,  a  request  for  a  title 
report. 

2.  Within  30  days  of  FS  receipt  of  a 
leasing  proposal,  the  BLM  and  the  FS 
will,  if  necessary,  scope  the  proposal. 

3.  The  FS  will  forward  its 
recommendation  and/or  consent 
decision  within  60  days  of  the  initial 
receipt  by  the  FS  of  the  leasing  proposal, 
or  will  provide  the  BLM  with  a  date  to 
expect  a  response  giving  the  reason  for 
such  delay. 

4.  The  BLM  State  Director  and  the  FS 
Regional  Forester  will  attempt  to  resolve 
differences  concerning  FS  leasing 
recommendations  or  differences 
involving  specific  leasing  procedures. 
Differences  which  cannot  be  resolved 
will  be  forwarded  promptly  to  the  BLM 
Director  and  the  FS  Chief  for  resolution. 

5.  The  BLM  will  close  a  case  by  either 
issuing  a  lease  or  rejecting  an  offer 
within  80  days  of  receipt  of  FS 
recommendations  or  consent  decisions. 

6.  The  BLM  will  provide  the  FS 
information  relative  to  changes  in  the 
status  of  offers,  licenses,  permits,  and 
leases  within  10  days  of  the  change 


• 
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7.  The  BLM  and  the  FS  will 
incorporate  the  policies  and  procedures 
set  forth  in  this  agreement  into  their 
respective  manual  systems.  The  BLM 
and  the  FS  will  coordinate  and  share  at 
the  local  and  national  level  manual 
releases,  policy  memoranda,  and 
directives  affecting  the  respective 
leasable  mineral  programs. 

8.  The  BLM  and  the  FS  will  coordinate 
the  preparation  of  budget  proposals  for 
leasable  minerals  at  the  national  level  to 
ensure  that  data  and  information  are 
consistent  and  that  major  projects,  such 
as  coal  leasing  plans,  are  appropriately 
considered  in  the  budgets  of  both 
agencies.  The  BLM  and  the  FS  will 
coordinate  work  plans  at  the  State 
Director/Regional  Forester  level  and. 
with  respect  to  NEPA  compliance  for 
leasing  of  split  estate  lands,  will  notify 
respective  Washington  Offices  when 
substantial  costs  will  be  incurred. 

rV.  Supplemental  Agreements 

The  BLM  State  Directors  and  the  FS 
Regional  Forestere  are  encouraged  to 
enter  into  supplemental  agreements 
consistent  with  this  lA  in  order  to 
implement  local  procedures  which  will 
contribute  to  the  cooperative,  timely, 
and  orderly  processing  of  mineral 
leasing  proposals.  A  copy  of 
supplemental  agreements  v«l]  be 
forwarded  to  the  BLM  Director  and  the 
FS  Chief  for  information. 

V.  Effect  CD  Prior  Agreements 

This  LA  supersedes  the  following 
interagency  agreements,  in  whole  or  in 
part  as  indicated,  as  they  relate  to  the 
processing  of  mineral  leasing  proposals 
and,  to  the  extent  inconsistent,  any 
other  agreements  between  the  BLM  and 
iheFS. 

1.  Section  m,  IV,  and  V  of  the 
Cooperative  Agreement  Between  Forest 
Service  (USDA)  and  the  Geological 
Survey  (USDI)  for  Operations  Within 
Solid  Mineral  Permits  and  Leases  on 
National  Forest  System  Lands,  dated 
November  1980.  are  superseded. 

2.  The  Interim  Memorandum  of 
Understanding  between  the  Bureau  of 
Land  Management  and  the  Forest 
Service,  dated  December  1980,  is 
superseded  in  its  entirety. 

3.  Sections  I.A.,  I.B.,  III.A..  and  III.B.. 
of  the  Memorandum  of  Understanding 
for  the  Geothermal  Program  between  the 
U.S.  Geological  Survey — Bureau  of  Land 
Management— USDA,  Forest  Service, 
dated  December  1981,  are  superseded^ 

VI.  Agreement  Review 

Within  1  month  prior  to  the 
anniversary  date  of  this  lA,  the  FS 
Regional  foresters  and  the  BLM  State 
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Directors  shall  apprise  their  respective 
Washington  Offices  of  suggested 
modifications,  if  any,  to  this  agreement 
which  would  contribute  to  the 
cooperatively,  timely,  and  orderly 
processing  of  mineral  leasing  proposals. 
These  suggestions  will  be  reviewed  by 
the  BLM  Director  and  the  FS  Chief  to 
determine  if  the  lA  should  be  amended. 

Dated;  |une  19.  1984. 
^   nale  Robertson. 
Fnr  Chief.  Forest  Sen-ice. 

Dated:  fune  19.  1984 
lames  M.  Parker, 

For  Director.  Bureau  of  Lard  Management. 

[ra  Doc  »*-25ir7  Filed  9-21-84  8  4Sam| 
BILLING  COOC  M10-11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Sea  Grant  Review  Panel;  Meeting 

AGENCY:  National  Oceanic  and 
.Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  purpose  of  the 
meeting  is  to  discuss  the  program's 
current  posture  and  the  development  of 
national  research  priorities. 

The  meeting  will  be  open  to  the 
public.  The  announced  meetmg  is 
scheduled  for  one  day,  November  14, 
1984,  1:30-5:30  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
Georgetown  Silver  Plume  Room,  Brown 
Palace  Hotel.  321  17  Street,  Denver. 
Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Arthur  G.  Alexiou,  National  Sea 
Grant  College  Program,  National 
Oceanic  and  Atmospheric 
Administration.  6010  Executive 
Boulevard,  Rockville,  Maryland  20852. 
(301)443-8894. 

Dated:  September  18.  1984 
.Man  R.  Thomas. 

.Acn.rg  .As.';istant  .'Administrator  for  Oceanic 
and  .A  tmosphenc  Research 

Sea  Grant  Review  Panel  Meeting 

Novemt>er  14, 1984. 

Brown  Palace  Hotel.  Denver.  Colorado 

Teoative  Agenda 

\cvc  niber  14 

1  .TO  p  m.-2:00  p.m. 

A  Discussions  with  National  Sea  Grant 
College  Program  (NSGCP)  Office  Staff  on 


current  posture  and  nature  of  problems  facing 
the  program. 

2  00  p.m. -4:00  p.m. 

B  Discussiops  and  critique  of  current 
NO.'VA  listing  of  national  needs  with  respect 
to  ocenn  and  Goastal  resources. 

4  00  p.m -5:30  p.m. 

C  Discussions  concerning  priority 
statements  on  research  of  national  interest 
developed  by  Sea  Grant  Directors. 

|FR  Ooc  84-:51wnied  9-21-84:  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Discretionary  Grant  Programs  Under 
the  Indian  Education  Act  of  1972,  as 
Amended:  Application  Notice 
Establishing  Closing  Dates  for 
Transmittal  of  Certain  Fiscal  Year  1985 
Applications 

AGENCY:  Department  of  Education. 
ACTION:  Application  notice  establishing 
closing  dates  for  transmittal  of  certain 
Fiscal  Year  1985  applications  for  new 
awards. 

summary:  The  purpose  of  this 
application  notice  is  to  inform  potential 
applicants  of  fiscal  and  programmatic 
information  and  closing  dates  for 
transmittal  of  applications  for  new 
projects  under  certain  programs 
administered  by  the  Department  of 
Education  under  the  Indian  Education 
Act.  Title  IV  of  Pub.  L.  92-318,  as 
amended 

Organization  of  Notice:  This  notice 
contains  two  parts.  Part  1  includes  the 
list  of  all  application  closing  dates  for 
new  awards  covered  by  this  notice.  Part 
II  consists  of  individual  application 
announcements  for  each  program. 

Instruction§  for  Transmittal  of 
Applications:  Applicants  should  note 
specifically  the  instructions  for  the 
transmittal  of  applications  included 
below: 

Transnuttal  of  Applications: 
Applications  for  new  projects  must  be 
mailed  or  hand  delivered  on  or  before 
the  closing  date  given  in  the  individual 
application  announcements  included  in 
this  document. 

Applications  Delivered  by  Mail.  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (insert  appropriate  CFDA 
number).  Washmgton,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 


(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  inetered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5673.  Regional  Office  Building  3, 
7th  and  D  Street  SW..  Washington,  D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand  dehvered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Part  1 — Programs 


CFDA  No. 


B4  062A. 


B4.062C. 


Program 


Closing  dale 


EducatKx^a!  sefvicos 
tor  Indian  adutts 

Warvwig  protects  lor 
Indian  adolts 


Dec  3.  1984 


Do 


84  0630 

Piiol  protects  tor 

Indun  adulu 
Demonstration 

protects  for  Inflian 

adults 

Do 

B4  062E 

Do 

Part  II — Indi\idual  Announcements  for 
Programs  Listed  in  Part  I 

84.062.^-tndian  Education  Act— Part 
C — Educational  Sen'ices  for  Indian 
Adults 

Closing  Date:  December  3,  1984. 

Applications  are  invited  for  new 
projects  under  the  Educational  Services 
for  Indian  Adults  program. 

Authority  for  this  program  is 
contained  in  Section  316(b)  of  Part  C  of 
the  Act,  as  amended. 

{20U.S.C.1211a(b)) 
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This  program  issues  awards  to  Indian 
tribes,  Indian  organizations,  and  Indian 
institutions  for  educational  service 
projects. 

The  purpose  of  the  these  projects  is  to 
improve  educational  opportunities  for 
Indian  adults. 

Program  Information:  In  Fiscal  Year 
(FY)  1984,  approximately  32  projects 
were  awarded  grants  under  this  program 
totaling  $3,138,000.  The  average  grant 
amount  was  $98,063.  Included  in  this 
total  was  an  FY  1983  supplemental 
appropriation  of  $1,938,000  obligated  in 
FY  1384  to  an  additional  23  projects. 

Intergovernmental  Review:  On  June 
24, 1983,  the  Secretary  published  in  the 
Ffideral  Register  final  regulations  [?A 
CVR  Part  7d,  published  at  48  FR  29158  I't 
seq.)  implementing  Executive  Order 
12372  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
regulations  took  effect  September  30, 
1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increases  Federal  responsiveness  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated:  and 

•  Revokes  0MB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
g.overnment  within  that  geographic  area. 

The  following  is  the  current  list  of 
S;ates  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review. 
State 

Alabama.  Arizona.  Arkansas.  California. 
Connecticut.  Delaware.  Florida,  Hawaii. 
Indi.ina,  Kansas.  Louisiana.  Maine. 
Massa.-.husetts,  Michigan.  Missouri. 
Montana,  Nebraska,  .\evada.  New  Jersey. 
New  Mexico,  New  York,  North  Dakota. 
Northern  Mariana  Islands.  Ohio, 


Oklahoma,  Oregon.  Pennsylvania.  South 
Carolina,  Texas.  South  Dakota.  L'tah, 
Vermont,  Virginia,  Washington,  Wisconsin, 
Wyoming.  G-jam,  Virgin  Islands 

Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
ecch  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  co.ntaining  the 
single  point  of  contact  fur  each  State  is 
included  in  the  application  package  for 
this  program. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand  delivered  by  February  4. 
1985,  to  the  following  address: 

The  Secretary,  U,S.  Department  of 
Education,  Room  4181,  84.062A,  400 
Maryland  Avenue.  S\V..  Washington, 
U.C.  20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applicationb.) 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  must  submit  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

A  vailable  Funds:  The  President's 
budget  request  for  Fiscal  Year  (FY)  1985 
was  for  $1,200,000  for  this  program.  The 
Congress  has  not  passed  the  FY  1985 
appropriation  act  covering  this  program. 
The  FY  1985  budget  request  estim.ated 
that  approximately  9  projects  would  be 
supported  and  the  average  grant  would 
be  $133,333. 

These  estimates,  however,  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Projects  supported  under  this  program 
will  be  for  a  period  of  one  year. 

Application  Form,s:  Application 
packages  are  expected  to  be  ready  for 
mailing  on  October  19,  1984.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  Indian  Education 
Programs,  U.S.  Department  of  Education 
(Room  2177.  FOB  6),  400  Maryland 
Avenue,  S,W.,  Washington.  D.C.  20202, 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 


applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork  apphcation  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  25  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested, 
(Approved  by  the  office  of  Management 
and  Budget  under  control  number  1810- 
0021.) 

Applicable  Regulations:  The 
regulations  that  apply  to  this  program 
include  the  following: 

(a)  Regulations  governing  Indian 
Education  Programs  (34  CFR  Parts  250 
and  257,  published  in  the  Federal 
Register  on  June  7, 1984  at  49  FR  23761. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74,  75,  77.  78. 
and  79, 

Further  Information:  For  further 
information  contact  Elsie  Janifer,  Indian 
Education  Programs,  U.S.  Department  of 
Education.  Office  of  Elementary  and 
Secondary  Education  (Room  2177,  FOB- 
6),  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202.  Telephone: 
(202)  732-1918. 

(20  U.S.C.  1211a(b)) 

84.062C— Indian  Education  Act— Part 
C— Planning  Projects  for  Indian  Adults 

Closing  Date:  December  3, 1984. 

Applications  are  invited  for  new 
planning  projects  under  the  Indian 
Adults  program. 

Authority  for  this  program  is 
contained  in  section  316(a)(1),  (2)  of  Part 
C  of  the  Act,  as  amended. 

(20  U.S.C.  1211a(a)(l),  (2)] 

This  program  provides  financial 
assistance  for  projects  designed  to  plan 
effective  programs  for  improving 
employment  and  educational 
opportunities  for  Indian  adults. 

Grants  may  be  made  to  State 
educational  agencies,  local  educational 
agencies,  Indian  tribes,  Indian 
organizations,  and  Indian  institutions. 

Program  information:  In  Fiscal  Year 
1984,  approximately  4  Planning  projects 
were  awarded  grants  totalling  $595,897. 
The  average  grant  amount  was  $148,974. 

Intergovernmental  Review;  On  June 
24, 1983,  the  Secretary  published  in  the 
Federal  Register  final  regulations  (34 
CFR  Part  79,  pubhshed  at  48  FR  29158  er 
seq.)  implementing  Executive  Order 
12372  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
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regulations  took  effect  September  30. 
1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
w'.th  local  officials,  to  establish  their 
own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•Increases  Federal  responsiveness  to 
Stcite  and  local  Officals  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated;  and 

•  Revokes  0MB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  list  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review. 

State 

Alabama,  Arizona,  Arkansas.  California, 
Connecticut.  Delaware.  Florida,  Hawaii, 
Indiana,  Kansas.  Louisiana.  Maine. 
Michigan.  Missouri,  Montana.  Nebraska. 
Nevada,  New  Jersey,  New  Mexico,  New 
York.  North  Dakota.  Northern  Mariana 
Islands,  Ohio,  Oklahoma.  Oregon, 
Pennsylvania.  South  Carolina.  Texas. 
South  Dakota,  Utah,  Vermont,  Virginia, 
Washington.  Wisconsin,  Wyoming,  Guam 
Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  States 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 


notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  not  listed  above.  State, 
areawide,  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand  delivered  by  February  4, 
1985  to  the  following  address; 

The  Secretary,  U.S.  Department  of 
Education,  Room  4181.  64.062C,  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications.) 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  must  submit  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Available  funds:  The  President's 
budget  request  for  Fiscal  Year  (FY)  1985 
was  for  5600,000  for  this  program.  The 
Congress  has  not  passed  the  FY  1985 
appropriation  act  covering  this  program. 
The  FY  1985  budget  request  estimated 
that  approximately  4  projects  would  be 
supported  and  the  average  grant  would 
be  Si  50,000. 

These  estimates,  however,  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Projects  supported  under  this  program 
will  be  for  a  period  of  one  year. 

Application  Forms:  Application 
packages  are  expected  to  be  ready  for 
mailing  on  October  19,  1984.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  Indian  Education 
Programs.  US.  Department  of  Education 
(Room  2177,  FOB  6],  400  Maryland 
Avenue.  SW.,  Washington,  DC.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 


package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  guarantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  25  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1810- 
0021). 

Applicable  Regulations:  The 
regulations  that  apply  to  this  program 
include  the  following: 

(a)  Regulations  governing  Indian 
Education  Programs  (34  CFR  Parts  250 
and  258),  published  in  the  Federal 
Register  on  June  7,  1984  at  49  FR  23761, 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74,  75,  77.  78. 
and  79. 

Further  Information:  For  further 
information  contact  Elsie  Janifer,  Indian 
Education  Programs,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education  (Room  2177,  FOB- 
6),  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202.  Telephone: 
(202)  732-1918. 

(20  U.S.C.  1211a(l).  (2) 

84.0620— Indian  Education  Act— Part 
D — Pilot  Projects  for  Indian  Adults 

Closing  Date:  December  3, 1984. 

Applications  are  invited  for  new  pilot 
projects  under  the  Indian  Adults 
program. 

Authority  for  this  program  is 
contained  in  Section  316(a)(1).  (2)  of  Part 
C  of  the  Act.  as  amended. 

(20  U.S.C.  1211a(a)(l).  (2)) 

This  program  provides  financial 
assistance  for  projects  designed  to  test 
the  effectiveness  of  programs  for 
improving  employment  and  educational 
opportunities  for  Indian  adults. 

Grants  may  be  made  to  State 
educational  agencies,  local  educational 
agencies.  Indian  tribes.  Indian 
organizations,  and  Indian  institutions. 

Program  Information:  In  Fiscal  Year 
1984.  approximately  2  Pilot  projects 
were  awarded  grants  totalling  $231,441. 
The  average  grant  amount  was  $115,720 

Intergovernmental  Review:  On  June 
24,  1983.  the  Secretary  published  in  the 
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Federal  Register  final  regulations  (34 
CFR  Part  79,  published  at  48  FR  29158  et 
seq.)  implementing  Executive  Order 
12372  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
regulations  took  effect  September  30. 
1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  cf  Executive  Order  12372  is  to 
foster  an  i  tergovemmental  partnership  ' 
and  a  strei.gthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increq_ses  Federal  responsiveness  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated:  and 

•  Revokes  OMB  Circular  A-95. 
Transac  iJ)ns  with  nongovernmental 

entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  list  of 
States  that  have  estabHshed  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review. 
Alabama,  Arizona,  Arkansas,  California, 
Connecticut,  Delaware,  Florida,  Hawaii, 
Indiana,  Kansas,  Louisiana.  Maine, 
Michigan,  Missouri.  Montana.  Nebraska. 
Nevada,  New  Jersey,  New  Mexico,  New 
York.  North  Dakota.  Northern  Mariana 
Islands,  (^io,  Oklahoma,  Oregon, 
Pennsylvania,  South  Carolina,  Texas, 
South  Dakota,  Utah,  Vermont,  Virginia, 
Washington,  Wisconsin,  Wyoming,  Guam 

Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 


included  in  the  application  package  for 
this  program. 

In  States  not  listed  above.  State, 
areawide,  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand  delivered  by  February  4, 
1985,  to  the  following  address; 

The  Secretary,  U.S.  Department  of 
Education,  Room  4181,  84.062D,  400 
Maryland  Avenue,  S\V.,  Washington, 
D.C.  20202,  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications.) 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  must  submit  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Available  Funds:  The  President's 
budget  request  for  Fiscal  Year  (FY)  1985 
was  for  $350,000  for  this  program.  The 
Congress  has  not  passed  the  FY  1985 
appropriation  act  covering  this  program. 
The  FY  1985  budget  request  estimated 
that  approximately  3  projects  would  be 
supported  and  the  average  grant  would 
be  $116,667. 

These  estimates,  however,  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Projects  supported  under  this  program 
will  be  for  a  period  of  one  year. 

Application  Forms:  Application 
packages  are  expected  to  be  ready  for 
mailing  on  October  19, 1984.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  Indian  Education 
Programs,  U.S.  Department  of  Education, 
(Room  2177,  FOB  6),  400  Maryland 
Avenue,  SW.,  Washington,  DC.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exeed  25  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested. 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1810- 
0021). 

Applicable  Regulations:  The 
regulations  that  apply  to  this  program 
include  the  following: 

(a)  Regulations  governing  Indian 
Education  Programs  (34  CFR  Parts  250 
and  258),  published  in  the  Federal 
Register  on  June  7,  1984  at  49  FR  23761. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74.  75,  77,  78. 
and  79. 

Further  Information:  For  further 
information  contact  Elsie  Janifer,  Indian 
Education  Programs,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education  (Room  2177,  FOB- 
6),  400  Maryland  Avenue,  SW., 
Washington,  DC.  20202.  Telephone: 
(202)  732-1918, 

(20U.S.C.  12na(l).  (2)) 

84.062E— Indian  Education  Act— Part 
C — Demonstration  Projects  for  Indian 
Adults 

Closing  Date:  December  3,  1984. 

Applications  are  invited  for  new 
Demonstration  projects  under  the  Indian 
Adults  program. 

Authority  for  this  program  is 
contained  in  section  316(a)  (1),  (2)  of 
Part  C  of  the  Act,  as  amended. 

(20U.S.C.  1211a(a)(l).  (2;) 

This  program  provides  financial 
assistance  for  projects  designed  to 
demonstrate  the  effectiveness  of 
programs  for  improving  employment  and 
educational  opportunities  for  Indian 
adults. 

Grants  may  be  made  to  State 
educational  agencies,  local  educational 
agencies,  Indian  tribes,  Indian 
organizations,  and  Indian  institutions. 

Program  Information:  In  Fiscal  Year 
1984,  approximately  6  Demonstration 
projects  were  awarded  grants  totalling 
$857,214.  The  average  grant  amount  was 
$142,869. 

Intergovernmental  Review:  On  June 
24, 1983,  the  Secretary  published  in  the 
Federal  Register  final  regulations  (34 
CFR  Part  79,  published  at  48  FR  29158  et 
seq.)  implementing  Executive  Order 
12372  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
regulations  took  effect  September  30. 
1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
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and  review  of  proposed  Federal 
financial  assistance. 
The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increases  Federal  responsiveness  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated;  and 

•  Revokes  OMB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postseconJary 
educational  institutions  and  federally 
recognized  L-.iiian  tribal  governments. 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
dcmonstralion  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  list  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review. 

Stde 

Alabama.  Arizona,  Arl^ansas.  California. 
Connecticut,  Delaware,  Florida.  Hawaii. 
Indiana,  Kansas.  Louisiana.  Maine. 
Michigan,  Missouri.  Montana.  Nebraska. 
Nevada.  .New  Jersey,  New  Mexico.  New 
York,  North  Dakota.  Northern  Mariana 
Islands,  Ohio,  Oklahoma,  Oregon. 
Pennsylvania.  South  Carolina.  Texas. 
South  Dakota,  Utah,  Vermont.  Virginia, 
Washi.igton,  Wisconsin.  Wyoming,  Guam. 

Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. ' 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  Lhe 
single  point  of  contact  for  each  State  is 
included  in  the  apphcation  package  for 
this  program. 

In  States  not  hsted  above.  State. 
areawide,  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand  delivered  by  February  4, 
1985,  to  the  following  address; 


The  Secretary,  U.S.  Department  of 
Education,  Room  4181,  84.062E.  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications  ) 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  must  submit  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Available  Funds:  The  President's 
budget  request  for  Fiscal  Year  (FY)  1985 
was  for  $8.10.000  for  this  program.  The 
Congress  has  not  passed  the  FY  1985 
appropriation  act  covering  this  program. 
The  FY  1985  budget  request  estimated 
that  approximately  5  projects  would  be 
supported  and  the  average  grant  would 
be  $170,000. 

These  estimates,  however,  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Projects  supported  under  this  program 
will  be  for  a  period  of  one  year. 

Application  Forms:  Application 
packages  are  expected  to  be  ready  for 
mailing  on  October  19. 1984.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  Indian  Education 
Programs,  U.S.  Department  of  Education 
(Room  2177.  FOB  6),  400  Maryland 
Avenue,  SW,  Washington,  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations. 

The  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  25  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1810- 
0021). 

Applicable  Regulations:  The 
regulations  that  epply  to  this  program 
include  the  following; 

(a)  Regulations  governing  Indian 
Education  Programs  (34  CFR  Parts  250 
and  258).  published  in  the  Federal 
Register  on  June  7. 1984  at  49  FR  23761. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFF  Parts  74,  75,  77.  78. 
and  79. 


Further  Information:  For  further 
information  contact  Elsie  Janifer.  Indian 
Education  Programs,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education  (Room  2177,  FOB- 
6),  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202.  Telephone; 
(202)  732-1918. 

(20U.S.C.  1211a(l).  (2)) 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.062;  Indian  Education — Adult  Indian 
Education  (Indian  Education — Part  C]] 

Dated:  September  19, 1984. 
Lawrence  F.  Davenport, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

im  Doc  84-W2-2  Kile.i  9-21-M,  8;45  am) 
BtlXING  CODE  4O30-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER84-663-000] 

Carolina  Cogeneratlon  Company,  Inc.; 
Filing 

September  20, 1984. 

The  filing  company  submits  the  filing: 

Take  notice  that  on  September  5, 1984. 
Caroli.na  Cogeneratlon  Company,  Inc. 
(CCC)  tendered  for  filing  a  long  term 
rate  schedule  apphcable  to  sales  of 
electric  eiiergy  and  capacity  by  CCC  to 
Carolina  Power  &  Light  Company 
(CP&L).  CCC  states  that  the  energy  and 
capacity  are  to  be  provided  by  a 
qualifying  small  power  production 
facility  to  be  built  by  CCC  in  Craven 
County,  North  Carolina  near  the  city  of 
New  Bern. 

The  proposed  rate  schedule,  CSP-6C. 
is  set  forth  in  the  Electric  Power 
Purchase  Contract,  dated  December  21, 
1S33  between  CP&L  and  CCC.  The 
above  mentioned  contract  and  rate 
schedule  arrangemient  are  "standard 
offers"  developed  by  CP&L  and 
accepted  by  the  North  Carolina  Utilities 
Commisison  to  satisfy  their 
requirements  under  PURPA.  Schedule 
CSP-6C  sets  both  variable  and  long  term 
rates  for  energy,  and  variable  and  long 
term  rates  for  capacity.  The  Electric 
Power  Purchase  Contract  on  file  with 
the  Commission  has  been  specificaly 
examined  and  accepted  by  the  North 
Carolina  Utilities  Commission  in  Docket 
No.  SP-11  "Order  Approving  Contract". ' 

CCC  requests  waiver  of  the 
Commission's  notice  requirements,  and 
the  Commission's  regulations  regarding 
cost-of-service  documentation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D  C.  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  tamake  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Connnission  and  are  available 
for  public  ir  spection. 
Keoneth  F.  Fititnb, 
Secretary.     ■' 

I FR  Doc  84-25280  Filed  9-21  -84:  B:4S  am) 
BIUJNG  CODE  (Tir-OI-M 


(Docket  No.  ER84-660-000] 

Centel  Corp.;  Filing 

September  20, 1984. 

The  filing  Company  submits  the 
following; 

Take  notice  that  on  September  4, 1984, 
Centel  Corporation,  Southern  Colorado 
Power  Division,  tendered  for  filing 
Electric  Rate  Adjustment  No,  3 
applicable  to  sales  of  power  and  energy 
to  the  City  of  Las  Animas.  Adjustment 
No.  3  reflects  increased  rates  charged  by 
Southern  Colorado  Power's  supplier  and 
results  in  an  increase  in  revenues  from 
sales  to  Las  Animas  of  $57,698,32. 

Centel  requests  an  effective  date  of 
August  25, 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  City  of  Las  Animas  and  the 
Colorado  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission,  825 
North  Capitol  Street,  NE,,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211. 
385.214)  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary 

[FR  Doc  »4-2S2g1  Filed  9-21 -M;  «:4S  an)] 
BILLING  CODE  6717-01-H 

[Docket  No.  ER84-667-000] 

Central  Hudson  Gas  &  Electric  Corp.; 
Cancellation 

September  20,  1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  7. 1984, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  Notice  of  Cancellation  of 
Central  Hudson's  Rate  Schedule  FERC 
No.  38  which  was  filed  with  the 
Commission  on  Septem.ber  6. 1984 
Central  Hudson  states  that  the  Contract 
was  cancelled  on  October  25,  1970  in 
accordance  with  its  terms. 

According  to  Central  Hudson  a  copy 
of  this  filing  has  been  sent  to  Long 
Island  Lighting  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N^.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211. 
385.214),  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

(FR  Doc  S4-25283  Filed  9-21-84: 8:45  amj 
BIUJNQ  COOC  e7l7-01-U 


[Docket  No.  ER84-«66-0001 

Central  Illinois  Public  Service  Co.; 
Filing 

September  20, 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  7,  1984, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  fihng  a  revised 
Appendix  B  to  the  service  agreement 
between  CIPS  and  Mt.  Carmel  Public 
Utility  Com.pany  (Mt.  Carmel)  Pursuant 
to  the  service  agreement,  the  revised 
Appendix  B  lists  actual  costs  and  a 


revised  monthly  charge  for  newly 
installed  metering  facilities,  which 
revision  lowers  the  monthly  metering 
charge, 

CIPS  requests  an  effective  date  as  of 
March  1, 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  the  filing  has  been  sent  to 
Mt.  Carmel. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NT.,  Washington, 
DC  20426,  in  accordance  vith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

'Vf  Doc  M-Z5ZK  Filed  »-Z1-«4  8'4S  <n| 
BILUNO  COOC  •717-01-II 


(Docket  No.  ER84-662-000] 

Central  Louisiana  Electric  Co^  Inc^ 
Filing 

September  20  1984 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  5, 1984, 
Central  Louisiana  EUectric  Company. 
Inc.  (CLECO)  tendered  for  filing  a  copy 
of  an  executed  letter  agreement  and  a 
copy  of  an  executed  Appendix  B  that 
amends  the  existing  interconnection 
agreement  between  CLECO  and  Cajun 
Electric  Power  Cooperative.  Inc. 
(CEPCO)  CLECO  states  that  the  filing 
will  permit  the  continuation  of  s"rvice  in 
accordance  with  the  desire  of  the 
parties,  and  will  provide  a  basis  for 
billing  for  the  1984  calendar  year 

CLECO  requests  an  effective  date  of 
January  1, 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  iieard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
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385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Spcretary 

IHK  Doc  84-25284  Filed  9-21-84:  8:45  .inil 
BILUNG  C006  •ri?-©!-*! 


(Project  No.  7361-0021 

Charles  W.  Cole,  Jr.;  Surrender  of 
Preliminary  Permit 

Sept,>mber  20,  1984. 

Take  notice  that  Charles  W.  Cole.  Jr., 
Permittee  for  the  proposed  Cagle  Mill 
Hydro  Project  No.  7361,  has  requested 
that  its  preliminary  permit  be 
termmated.  The  permit  was  issued  on 
June  26,  1984,  and  would  have  expired 
on  November  30.  1985.  The  project 
would  have  been  located  on  Mill  Creek 
near  Poland,  Putnam  County,  Indiana. 

The  Permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  reason  for  its  surrender  request. 

The  Perm.ittee  filed  its  request  on 
August  24, 1984.  and  the  surrender  of  the 
preliminary  permit  for  Project  No.  7361 
is  deemed  accepted  30  days  from  the 
d.ite  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  U.K.   M-JSJH5  Fi'.ed  9-21  -84:  8:45  im] 
BILLING  COOC  »717-01-l( 


[Docket  No.  CP84-461-005I 

Columbia  Gas  Transmission  Corp.; 
Compliance  Tariff  Filing 

September  18. 19&4. 

Notice  is  hereby  given  that  on 
September  5,  1984,  Columbia  Gas 
Transir.issinn  Corporation  filed  the 
following  tdiiff  sheets  to  be  included  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1: 

Eleventh  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  21A 
First  Revised  Sheet  No.  21D 
First  Revised  Sheet  No.  21E 
First  Revised  Sheet  No.  21F 

The  subject  tariff  sheets  bear  an  issue 
date  of  September  5. 1984,  and  proposed 
effective  date  of  July  27, 1984. 

Columbia  states  that  the  proposed 
tariff  sheets  are  being  filed  in 
compliance  with  Ordering  Paragraph  C 
of  the  Commission's  August  20, 1984 


Order  on  Reqiiests  for  Clarification  and 
Rehearing  in  the  captioned  proceeding 
relating  to  the  rates  to  be  charged  for  the 
Incentive  Sales  (IS)  service  which  was 
approved  by  the  Commission's  order  of 
July  23, 1984  in  this  proceeding. 

Columbia  also  submitted  revised  tariff 
sheets  reflecting  pro-rated  base 
quantities  applicable  to  those  customers 
whose  November  1984  billing  month 
commences  on  October  20,  or  25. 1984. 

Columbia  states  that  the  instant  tariff 
filing  is  being  served  upon  all  parties  to 
Docket  No.  CP84-t61-000,  as  well  as 
upon  interested  state  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretory. 

|FR  Doc  84-2S,T02  Filed  9-21-«4;  8:45  am| 
BILUNQ  CODE  671741-M 

(Docket  No.  ER84-65S-000) 

Connecticut  Light  and  Power  Co.; 
Filing  i 

September  19.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  August  31,  1984, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  pertaining  to  a  Purchase 
Agreement  with  Respect  to  Various  Gas 
Turbine  Units  between  the  Hartford 
Electric  Light  Company  (HELCO).  CL&P. 
Western  Massachusetts  Electric 
Company  (WMECO),  and  Bangor 
Hydro-Electric  Company  (Bangor)  dated 
as  of  December  15,  1977. 

CL&P  states  that  the  Purchase 
Agreement  provides  for  a  sale  to  Bangor 
of  a  specified  percentage  of  capacity 
and  energy  from  various  CL&P  and 
WMECO  gas  turbine  units  (the  Units) 
during  the  period  November  1, 1984 
through  October  31, 1987. 

CL&P  states  that  the  capacity  charge 
rate  for  the  proposed  service  is  a  rate 
determined  on  a  cost-of-service  basis  at 


the  time  that  the  Purchase  Agreement 
was  executed.  The  monthly 
transmission  charge  rate  is  equal  to  one- 
twelfth  of  the  annual  average  cost  of 
transmission  service  on  the  transmission 
systems  of  CL&P  and  its  affiliated 
Northeast  Utilities  companies  at  the 
time  that  the  Purchase  Agreement  was 
executed  and  is  determined  in 
accordance  with  section  13.9  of  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  and  the  uniform  rules 
adopted  by  the  NEPOOL  Executive 
Committee.  The  monthly  Transmission 
Charge  is  determined  by  the  product  of 
(i)  the  appropriate  monthly  transmission 
charge  rate  (S/KW-month)  and  (ii)  the 
number  of  kilowatts  of  winter  capability 
which  Bangor  is  entitled  to  receive 
during  such  month.  The  Energy  Charge. 
Variable,  and  Additional  Maintenance 
Charges  are  based  on  Bangor's  portion 
of  the  applicable  fuel  expenses  and 
hours  of  operation  related  to  the  Units. 
No  special  cost-of-service  studies  were 
made  to  derive  at  these  charges. 

CL&P  states  that  the  services  to  be 
provided  under  the  Purchase  Agreement 
are  the  same  as  service  provided  by 
CL&P.  WMECO,  and  HELCO  relating  to 
agreements  between  CL&P.  WMECO, 
HELCO.  and  Newport  Electric 
Corporation  (FERC  Rate  Schedule  Nos.: 
CL&P  220,  WMECO  181.  HELCO  231). 
and  Lyndonville  Electric  Department 
(FFJ^C  Rate  Schedule  Nos.:  CL&P  172, 
WMECO  145.  HELCO  169). 

CL&P  requests  an  effective  date  of 
November  1. 1984. 

Copies  of  this  filing  were  served  upon 
WMECO  and  Bangor. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  1, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Com.mission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  84-25301  Filed  9-21-84;  8:45  am] 
BILUNO  COOC  <717-01-«l 


Federal  Register  /  Vol.  49.  No.  186  /  Monday,  September  24.  1984  /  Notices 


37449 


(Docket  Nos.  ST81-«1-002.  ct  at.) 

Cranberry  Pipeline  Corp^  et  aU 
Extension  Reports 

SeptemberlB' 1984. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 
disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 


transporting  pursuant  to  Part  284:  the 
patly  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  intestate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.146.  A  "G'  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  {  284.221  which  is  extended 
under  §  284.105.  Three  other  symbols  are 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.222  of  the  Commission's  Regulations. 
A  "GfHS)"  indicates  transportation,  sale 
or  assignments  by  a  Hinshaw  pipeline: 
A  "G(LT)"  indicates  transportation  by  a 
local  distribution  company,  and  a 
"G(LS]"  indicates  sales  or  assignments 
by  a  local  distribution  company. 


Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  gaid 
extension  report  should  on  or  before 
October  15,  1984,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426.  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commissions 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  Allprotests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  party  to  a 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  inten-ene 
in  accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb. 
Secretory 


DocKel  No 


STS1-61-002 

ST81 -74-002 

ST81-11S-002 

ST81 -304-002 

ST81-412-002  ' 

ST83-92-001 

ST83-94-001 

ST93-105-001 

ST83-ni-001 

5^83-121-001 

ST83- 134-001 

ST%3-13S-001 

ST83-1 37-001 

$■'83-153-001 

STS3-1  79-001 

S''83-206-001 

ST83-233-0C1 

STS3- 255-001 

5183-317-001 


Tisnspotw  /  seller 


1400  Ct)«Tleston  National  P\ai^  Criartedon.  WV 
PC  Bon  1492,  El  Paso.  Tx  7997B 


Cranberry  Pipeline  Corp 

25337 
El  Paso  Natural  Gas  Co 

4  do   

Natvral  Gas  Pipetma  Co  o(  Amenca.  PO  Box  1208.  LombarO,  IL  60148 
Tanlera  Energy  Corp    1616  Gienarr  St    Suite  '830  Denvef  CO  80202  . 

■'enriessee  Gas  Pipeline  Co    PO  Son  25ii.  Houston  TX  77001 

PGC  P»)eline,  950  One  Erwrgy  Squafe  Dallas,  Tx  75206 

Detta  Natural  Gas  Co    Irv:    Route  1    Bo«  30-A  Wifx:*iester   KV  40391   

Tennesaea  Gas  Pipetme  Co    PO  Box  2611   Houston.  Tx  77001 

Texaa  Eastern  Transmission  Corp  .  P  O  Box  2521    Houston  TX  77001 
Uberty  Natural  Gas  Co  ,  5307  E   Mocttingoircl  Lane,  Daflaa.  TX  75206 
Texas  Eastern  Transmission  Corp    PO  Bon  2i2y  Houston.  TX  77001 
Tranacontmental  Gas  Ppe  Una  Corp .  P  O  Box  1396.  Houston.  TX  77251 

Oasis  Pipe  Line  Co..  1200  Travis.  Box  1188.  Houston,  TX  77001        

Norttiem  Natural  Gas  Co    2223  Dodge  St    Omana  NE  88102    _ 

United  Gas  Pipe  Line  Co  ,  P  0   Box  1478,  Houston,  Tx  77001    

Norttiem  Natural  Gas  Co    2223  Dodge  Si    Omala.  NE  68102       

Columbia  Gulf  Transmission  Co    P  O  Bo«  683   Houston.  TX  77001 
fAcadwn   Gas   Pipeline   System.    1200   li«iiam    Su^ie   2700    Moualon    Tx 
77002, 


RecipienI 


Data  fuea 


Pan  284 

Bubpan 


Elective 
date 


Hope  Natural  Gas  Corp 


Mississipp>  Rivar  Transmission  Ca>p. 

Northern  Natural  Gas  Co        ,,  

Uniteo  Gas  Pipe  Line  Co     

Coicado  Interstate  Gas  Co 

Texas  Eastern  Transmisson  Corp.. 

X  

Colombia  Gas  "''ansmissior  Corp 

Texas  Eastern  Transmission  Corp-..._ 
Transcontinental  Gas  Pto*  lin*  Corp.. 

Transwestem  Pipeline  Co     

Tennessee  Gas  Pipeline  Co 

Texas  Eastern  Transmisson  Corp 

Transweslerr,  Pipeline  Co 

Tenngasco  Gas  Gathenng  Co 

Do*  Intrastate  Gas  Co        _.... 

Intratai  Gas  Co  

Louisiana  Intrastate  Gas  Corp 
Texas  Eastern  'transmission  Corp 


8-23-84     C 


»-17-ft4 
8-17-84 
8-30-84 
8-21-84 
8-16-84 
8-27-84 


8-21-84     G<HT) 


8-24-64 

6-22-84 
8-27-84 
8-24-64 

»-2i-e4 

8-24-84 

8-27-84  B 

8-31-64  B 

8-27-84  B 

8-16-64  B 

8-30-64  C 


11-24-64 

11-1S-M 

11-1^-84 

12-01-84 

8-15-84 

11-16-84 

12-03-84 

11-2»-84 

ll-M-M 

11-22-84 

12-01-84 

11-24-84 

11-18-84 

12-01-84 

12-10-64 

12-01-64 

1-14-84 

1-06-64 

4-05-64 


•These  eifiension  reports  were  filed  aler  the  date  specifies  by  tbe  Comrmsawr  s  f^egulation  ana  shall  be  the  subtecl  ol  a  Kirther  Commission  oroe- 
Nort  —The  noJong  of  these  tilings  Ooes  noi  constitute  a  oete^mmation  0'  whether  the  f.iings  comply  witti  the  Gommissior-  s  Regulations 

jKR  Doc    (»4-:5:i03  Filed  9-21-84,  8  45  ami 
BILLING  CODE  6717-01-M 


(Docket  No.  ER84-661-000] 

Florida  Power  &  Light  Co.;  Filing 

September  20.  1984. 

The  filing  Company  submits  the 
ftiUowing: 

Take  notice  that  on  September  4,  1984, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  a  document  entitled 
"Amcndme^Jt  Number  Two  to  Contract 
for  Interchange  Service  Between  FP&L 
and  Utilitiei  Commission  of  the  City  of 
New  Smyrna  Beach.  Florida  (New 
Smyrna)." 

FP&L  states  that  under  the 
Amendment  FP&L  and  New  Smyrna 
utilize  the  provisions  of  the  existing 
Contract  for  Interchange  Service 
between  FP&L  and  New  Smyrna  for  the 


parties  to  establish  additional  service 
schedules.  FP&L  states  that  Service 
Schedule  X  provides  the  parties  with  the 
necessary  vehicle  to  better  maximize  the 
overall  economy  of  power  production  in 
the  State  of  Florida. 

FP&L  respectfully  requests  that  the 
proposed  Amendment  be  made  effective 
no  later  than  60  days  from  the  date  of 
filing. 

According  to  FP&L,  a  copy  of  this 
filing  was  ser\ed  upon  .New  Smyrna. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedu.'-e  [18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  of 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  a\ailable 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

!FK  Doc  84-ZS286  Kdrd  »-21  -64  6  4S  ami 
BILLING  COOf  8717-01-M 
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(Proi«ct>to.63»»-002] 

Green  Mountain  Power  Corp.; 
Surrender  of  Preliminary  Permit 

September  20, 1984. 

Take  notice  that  Green  Mountain 
Power  Corporation,  Permittee  for  the 
Montpelier  No.  5  Project  No.  6399,  has 
requested  that  the  preHminary  permit  be 
terminated.  The  piehminary  permit  for 
Project  No.  6399  was  issued  on  August 
29. 1983,  and  would  have  expired  on 
February  28. 1985.  The  project  would 
have  been  located  on  Winooski  River  in 
Washington  County,  Vermont. 

Green  Mountain  Power  Corporation 
filed  the  request  on  September  6,  1984, 
and  the  surrender  of  the  preliminary 
permit  for  Project  No.  6399  is  deemed 
accepted  as  of  the  filing  date  and 
effective  as  of  30  days  after  the  issuance 
date  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  94-25JM  F  led  \»-i1-84.  8.45  dm) 
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[Docket  No.  ER84-5S4-O0OI 

Holyoice  Water  Power  Co.  and  Hotyol(e 
Power  &  Electric  Co.;  Revised  Order 
Accepting  for  Filing  and  Suspending 
Rates,  Noting  Interventions,  Granting 
Waivers,  Denying  in  Part  Requests  for 
Summary  Disposition,  and  Establishing 
Hearing  Procedures;  Electric  Rates 

Issued  September  20.  1984. 

Btfore  Commissioners:  Raymond  j. 
O'Connor.  Chairman;  Georgiana  Sheldon. 
AC.  Sousa.  Oliver  G.  Richard  III  and  Chjrles 
G.  Stalun. 

On  July  23, 1984,  Holyoke  Water 
Power  Company  (HWP)  tendered  for 
filing  an  amendment  to  its  Resale 
Service  Rate  CD-I  for  partial 
requirements  service  to  the  City  of 
Chicopee.  Massachusetts  Municipal 
Lighting  Plant  (Chicopee).'  HWP 
requests  a  September  22, 1984  effective 
date.  The  revision  would  increase 
revenues  by  about  $1.4  million  (12.74%), 

Holyoke  Power  &  Electric  Company 
(HP&E)*  jointly  tendered  for  filing  a  full 
requirements  Rate  F-1  to  supersede  the 
Electric  Service  Agreement  under  which 
it  provides  firm  wholesale  electric 
service  to  the  Town  of  South  Hadley, 
Massachusetts  (South  Hadley).  These 
rate  changes  would  increase  revenues 
by  approximately  $1.1  million  (21.26%). 
HP&E  has  requested  a  January  20, 1985 
effective  date  for  its  rate  schedule 
change,  to  coincide  with  the  date  on 


'  See  Attachment  for  rate  schedule  designations. 

» .HP4E  ii  a  wholly  owned  subsidiary  of  HWP. 
which  in  turn  is  a  wholly-owned  subsidiary  of 
Northeast  Utilities  (NU). 


which  the  existing  service  agreement 
terminates.  HP&E  has  requested  waivers 
of  several  filing  requirements  to  permit 
that  effective  date,^  FiWP  and  HPAE 
(the  companies)  submitted  their  filings 
based  on  a  consolidated  cost  of  service 
study.* 

HWP's  proposed  amendments  to  its 
partial  requirements  rate  schedule  with 
Chicopee  include  alternative  stratified 
rate  designs  (CD-I  and  Rider  B). 
According  to  HWP.  both  rate  designs 
are  calculated  to  produce  an  identical 
return  on  fixed  costs.  Rate  CD-I  is 
based  on  the  rate  design  accepted  by  the 
Commission  in  the  settlement  of  Docket 
No.  E-8843.  The  settlement  rate 
schedule  provides  that  for  the  purpose 
of  developing  energy  and  demand  costs, 
the  pumped  storage  hydro  and  fossil 
steam  units  with  full  load  efficiency  of 
12.000  Btu/Kwh  or  more  will  be 
considered  peaking  units.  Under  this 
test.  HWPs  Mount  Tom  and  Northfield 
Mountain  generating  units  are 
considered  peaking  units  for  rate 
purposes.  The  alternative  rate  design — 
Rider  B — recognizes  the  conversion  of 
the  Mount  Tom  generating  units  from  oil 
to  coal-fired  steam  and  the  actual 
conjunctive  operation  of  the  Northfield 
Mountain  pumped  storage  units  and 
Millstone  Nuclear  Unit  No.  2  as  the 
base/intermediate  generating  system. 
According  to  the  companies.  Rider  B 
is  a  better  economic  representation  of 
HWP's  actual  operations  with  Mount 
Tom  and  Northfield  Mountain  costs 
included  in  the  base/intermediate  rate 
costing  struct'jTR.  However.  HWP  has 
proposed  the  GD-l  design  because  it 
must  do  so  under  the  terms  of  its 
settlement  agreement.  HWP  has  offered 
the  alternative  Rider  B  design  as  an 
option  to  Chicopee,  if  it  so  chooses,  with 
the  stipulation  that  once  this  option  is 
exercised,  Chicopee  must  remain  on 
Rider  B  rates  until  a  further  amendment 
to  Rider  B  becomes  effective.  The  filing 
provided  that  Chicopee  must  exercise 
the  option  to  switch  to  the  Rider  B  rate 
within  30  days  of  the  proposed  effective 
date. 

HP&E  proposes  to  supersede  its 
present  rate  schedule  for  South  Hadley 
with  an  unexecuted  service  agreement 
under  a  full  requirements  tariff.  In 
addition,  to  increased  unit  charges,  the 
revised  tariff  introduces  a  100%  demand 
ratchet,  an  automatic  tax  adjustment 


'  Specifically.  HP«E  requests  waiver  of  the  120- 
day  advance  filing  limitation  in  i  3S.3(a)  of  the 
Commission  8  reguklions  and  waiver  of  the 
requirement  of  i  3513(d)|2)  and  (3)(ii)(A)  to  permit 
Its  Period  II  study  to  begin  earlier  than  nine  months 
prior  to  the  proposed  effective  date. 

*  KWP  and  HPIcE  state  that  they  are  totally 
integrated  entities. 


clause.*  and  a  revised  fuel  adjustment 
clause. 

•Notice  of  the  companies'  submittal 
was  published  in  the  Federal  Register 
with  comments  due  on  or  before  August 
16,  1984.  Chicopee  and  South  Hadley 
jointly  filed  a  timely  protest,  motion  to 
intervene,  and  motion  for  five  month 
suspension  and  for  summary  judgment,' 
The  customers  question,  among  other 
things,  the  authority  of  the  companies  to 
unilaterally  change  the  conditions  of  a 
previous  settlement  agreement;  the 
amount  of  fuel  inventory  allowable;  the 
amount  of  cash  working  capital 
allowable  in  rate  base;  the  use  of  100% 
ratchet  together  with  a  12-CP  demand 
allocation  method;  the  trigger  date  for 
customer  selection  of  contract  demand; 
the  inclusion  of  unappropriated 
undistributed  subsidiary  earnings  in  the 
common  equity  portion  of  HWP's  capital 
structure;  and  the  proposed  rate  of 
return  on  equity.  The  customers  also 
request  summary  disposition  with 
respect  to  several  matters  which  are 
discussed  below.  With  respect  to  the 
limitation  on  Chicopee's  right  to  elect 
rate  design  Rider  B,  the  customer  asks 
that  HWP  be  ordered  to  allow  Chicopee 
until  the  later  of  November  1.  or  the 
effective  date  of  its  rate  change,  to  make 
the  choice.'' 

On  August  24, 1984,  the  companies' 
responded  to  the  customers'  pleading. 
While  not  opposing  the  requests  to 
intevene.  the  companies  challenge  the 
request  for  summary  action  and  a 
maximum  suspension. 

Discussion 

Under  Rule  214(c)(1)  of  the 
Commission's  Rules  of  F*ractice  and 
Procedure  (18  CFR  385.214).  the  timely 
motion  to  intervene  serves  to  make 
Chicopee  and  South  Hadley  parties  to 
this  proceeding. 

The  customers  have  requested 
summary  dispositons  with  respect  to 
three  issues.  According  to  Chicopee  and 
South  Hadley,  the  Commission  should 
summarily  reject  HWP's  proposed  100% 
ratchet;  order  the  companies  to 
eliminate  the  proposed  45  days  of  cash 


•  We  note  that  any  adiustments  in  the  rate 
pursuant  to  the  automatic  tax  adjustment  clause 
contained  in  section  4(c)  of  the  tariff  will  represent 
a  change  in  rate  requiring  a  timely  filing  under  Part 
35  of  the  Commission's  regulations. 

•  On  August  17, 1984,  South  Hadley  submitted 
supplemental  comments  indicating  that  if  does  not 
oppose  HPE's  request  for  waivers,  but  requesting 
that  the  Commission  not  allow  the  rates  to  take 
effect  before  the  January  25.  1985  proposed  effect 
date. 

'  In  its  answer  to  the  customers'  intervention. 
HWP  hjs  «»reed  to  this  request.  Thus,  we  need  not 
address  it.  However,  HWP  shall  advise  the 
Commission  if  and  when  Chicopee  exercises  the 
option  to  be  served  under  the  Rider  B  rates. 
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working  capital  from  rate  base;  and 
summarily  exclude  Unappropriated 
Undistribirrtd  Subsidiary  Earnings 
(Account  2^.1)  from  HWP  s  common 
equity  com'  3nent. 

Accordir  :lo  the  customers,  "(u)nder 
Commissio    precedent,  a  company  using 
a  12  month  toincident  peak  allocation 
method  car  not  employ  a  ratchet  in  its 
rate  design...."  In  Central  Il/inuis  Light 
Company,  Opinion  No.  81,  10  FERC 
H  61,248  at  61,474-5  (1980),  we  made  it 
clear  that  any  utility  proposing  the 
imposition  of  a  ratchet  on  a  full 
requirements  customer  where  the  utility 
also  uses  a  12-CP  demand  allocation 
method  has  a  heavy  burden  to  meet,  but 
it  will  be  given  a  change  to  do  so.  The 
customers  have  not  shown  that  HWP  as 
a  matter  of  law  cannot  make  such  a 
showing.  Consequently,  summary 
judgment  on  this  issue  is  not  appropriate 
at  this  timfs 

Similarlj .  with  respect  to  the  cash 
working  capital  allowance,  questions  of 
fact  remain  to  be  resolved  at  a  hearing 
According  to  the  customers,  the 
presumptiCn  against  rate  base  inclusion 
of  any  worKing  cash,  which  is  being 
considered  by  this  Commission  in 
Rulemaking  Docket  No.  RM84-9-000, 
should  be  applied  in  this  case.  That  rule. 
however,  is  merely  in  the  proposal  stage 
and  until  it  is  finalized  we  will  follow 
existing  precedent. 

The  customers  also  request  that  we 
order  deletion  of  Account  216  1  balances 
from  HWP's  capital  structure.  In  this 
instance,  we  agree  with  the  customers 
that  it  is  not  appropriate  to  include  the 
unappropriated  undistributed  earnings 
of  HP&E  in  HW'P's  capital  structure.  See 
Minnesota  Power  and  Light  Company. 
Opinion  No,  155,  21  FERC  1451,  233 
(1983);  United  Gas  Pipe  Line  Company 
Opinion  No.  99,  13  FERC  I  61.044  (1980). 
Amounts  recorded  in  Account  216.1  are 
not  included  in  the  captial  structure  for 
ratemaking  purposes  because  they  do 
not  represent  available  cash  proceeds. 
The  capital  structure  should  represent 
the  sources  of  funds  used  to  finance  rate 
base.  Since  Account  216  1  does  not 
represent  cash  received  or  generated  by 
the  company,  it  cannot  be  a  source  of 
financing  for  the  rate  base.  While  we 
shall  grant  summary  disposition  with 
respect  to  this  issue,  we  shall  not  require 
immediate  refiling  of  the  proposed  rates, 
given  the  relatively  small  rrxenue  effect 
of  this  decision. 

In  addition  to  summary  judgment,  the 
customers  have  requested  that  we  afford 
affirmative  relief  in  two  other  respects. 
First,  they  ask  that  we  strike  sections  5 
and  6  of  HPE's  proposed  service 
agreement  contending  that  such  sections 


provide  for  supersession  of  all  previous 
contracts  for  the  purchase  of  wholesale 
power  between  South  Hadley  and  HPE 
and.  therefore,  eliminate  prior 
settlement  provisions  affording  the  right 
to  request  services  under  a  contract 
demand  (CD)  rate.  In  repsonse  to  this 
concern,  the  companies  expressly  state 
that  sections  5  and  6  do  not  supersede 
any  existing  settlement  terms  and  have 
no  effect  on  South  Hadley's  ability  to 
request  CD  ser\ice  Given  this 
representation,  we  find  no  reason  to 
strike  the  provisions  at  issue. 

The  customers  have  also  requested 
that  we  order  the  companies  to  refile 
their  rate  increases  with  a  "more  typical 
capital  rate  structure."  The  appropriate 
capital  structure  is  clearly  a  matter  for 
examination  at  hearing.  We  therefore 
decline  to  order  such  a  revision  at  this 
time. 

Our  preliminary  review  of  the 
companies'  joint  filing  and  the  pleadings 
indicates  that  the  submittal  has  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  the  rates  for  filing  and 
suspend  them  as  ordered  below 

In  West  Texas  Utilities  Co..  18  FERC 
I  61,189  (1982),  we  noted  that  rate  filings 
would  ordinarily  be  suspended  for  five 
months  where  preliminary  review 
indicates  that  the  proposed  rates  may  be 
unjust  and  unreasonable  and  may 
generate  substantially  excessive 
revenues,  as  defined  in  IVest  Texas  Our 
preliminary  review  of  the  current  filing 
suggests  that  HP&E's  and  HWP's  rates 
may  result  in  substantially  excessive 
revenues. 

As  noted,  HP&E  has  requested  waiver 
of  the  120-day  advance  notice  limitation 
and  the  requirement  that  Period  II  beam 
no  earlier  than  nine  months  before  the 
date  on  which  the  rate  schedule  change 
is  proposed  to  become  effective.  HWP 
and  HP&E  also  request  waiver  of  the 
Commission's  filmg  requirements  so  that 
they  may  file  their  cost  of  service  study 
on  a  consolidated  basis.  The  basis  for 
these  requests  is  the  avoidance  of 
duplicative  and  expensive  work.  Given 
the  lack  of  opposition  to  these  requests 
and  the  apparent  economies  of  the 
approach  taken  by  the  companies,  we 
conclude  that  good  cause  exists  to 
waive  these  notice  and  filing 
requirements.  .Accordingly.  HP&E's 
proposed  rates  will  be  accepted  for 
filing  and  suspended  for  five  months 
from  its  proposed  effective  date,  to 
become  effective,  subject  to  refund,  on 
lune  20, 1985.  and  HWP's  rates  will  be 


suspended  for  five  months  from  that 
proposed  effective  date,  to  become 
effective,  subject  to  refund,  on  February 
22.  1985. 

The  Commission  Orders 

(A)  The  motion  for  summary 
disposition  regarding  the  elimination  of 
Account  2161  balances  from  HWP's 
capital  structure  is  granted;  the  other 
motions  for  summary  judgment  and  for 
rejection  of  certain  portions  of  the  filings 
are  hereby  denied.  The  elimination  of 
Account  216.1  balances  shall  be 
reflected  in  any  compliance  cost  of 
service  and  rates  at  the  conclusion  of 
this  proceeding. 

(BJ  The  request  for  waiver  of  notice 
and  other  filing  requirements,  as 
discussed  above,  is  hereby  granted 

(C)  HWP's  and  HP&E's  proposed  rates 
are  hereby  accepted  for  filing  and  are 
suspended  for  five  months  from  the 
proposed  effective  dates,  to  become 
effective,  subject  to  refund  on  February 
22.  1985,  and  June  20, 1985,  respectively. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
HWP  s  and  HP&E's  rates. 

(E)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(F)  A  presiding  administrative  law- 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N^E,.  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 
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By  the  Commission. 
Kenneth  F.  Plumb, 

Se^rdcy: 

Attachment— Rate  Schedule 
Designations 

(Dockal  No  EP84-554-00C1 
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|FR  Doc  84-25288  Filed  9-21-84  8  45  ani| 

BIUJNG  CODE  (rir-oi-w 

(Docket  No.  ER84-€5»-O00] 
Kentucky  Utilities  Co.;  Filing 

September  20.  1984. 

The  filing  Company  submits  the 
following. 

Tdke  notice  that  on  September  4. 1984, 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  three  agreements 
between  KU  and  East  Kentucky  Power 
Cooperative  (East  Ky,),  each  of  which 
provided  for  an  interconnection  point 
between  the  two  parties  systems.  An 
agreement  between  the  parties  dated 
January  13,  1970.  which  is  on  file  with 
this  Commission  (Company  Rate 
Schedule  F.P  C.  No.  96),  provides  for 
additional  delivery  points  to  be 
established  as  needs  arise. 

KU  requests  waiver  of  prior  notice 
requirements  and  requests  the  following 
effective  dates:  (1)  Letter  agreement 
dated  February  16,  1984,  connection  to 
I-eeco  Substation— September  30. 1984: 
(2]  letter  agreement  dated  March  23. 

1984.  connection  to  Revelo  Substation 

October  31, 1984;  and  (3)  letter 
agreement  dated  July  13,  1984, 
connection  to  Hopewell  tap — September 
30,  1984. 

Copies  of  this  filing  have  been  served 
upon  East  Ky.  and  the  Public  Ser\'ice 
Commission  of  Kentucky. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CKR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  of 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  84-25291)  Filed  9-21-84:  8:44  ami 
BILLING  CODE  CTIT-OI-M 


(Docket  NO.  GP84-50-000] 

Mobil  Oil  Corp.,  et  al.;'  "Complaint 
Against  Purchasers  Noncompliance 
witti  Commission's  Section  1 10 
Regulations  " 

In  the  mntter  of  ANT?  Pipeline  Co., 
Arkansas  Louisiana  Gas  Co.,  Columbia  Gas 
Transmission  Cwp.,  El  Paso  Natural  Gas  Co., 
Florida  Gas  Transmission  Corp..  Lone  Star 
Gas  Co..  Montana  Dakota  Utilities  Co., 
Natural  Gas  Pipeline  Co.  of  America, 
Northern  Illinois  Gas  Supply  Inc.,  Northern 
Natural  Gas  Co.;  Northwest  Central  Pipeline 
Corp.,  Northwest  Pipeline  Corp.,  Panhandle 
Eastern  Pipe  Line  Co.,  Sea  Robin  Pipeline  Co., 
Southern  Natural  Gas  Co..  Tennessee  Gas 
Pipeline  Co..  Texas  Eastern  Transmission 
Corp..  Texas  Gas  Transmission  Corp., 
Transcontinental  Gas  Pipeline  Co.. 
Transwestern  Pipeline  Co..  Trunkline  Gas 
Co.,  United  Gas  Pipe  Line  Co. 

Issued  September  18,  1984. 

On  August  28, 1984,  Mobil  Oil 
Corporation,  etal.  (Mobil),  Nine 
Greenway  Plaza,  Suite  2700,  Houston, 
Texas  77045.  filed  a  complaint  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  against  ANR  Pipeline 
Company,  et  al.  (Respondents),  pursuant 
to  Rule  206(a)  of  the  Commission's  Rules 
of  Practice  and  Procedure  *  and 
§  271.1105  of  the  Commission's 
regulations. 3  Mobil  has  complained  that 
Respondents  are  not  complying  with  the 
Commission's  regulations  under  section 
110  of  the  Natural  Gas  Policy  Act  of 
1978.* 

Specifically,  Mobil  asserts  that  the 
Respondents  are  not  paying  the  billed 
production-related  costs  pursuant  to  the 
requirements  of  the  Commission's  rules. 
Mobil  believes  that  each  of  the  listed 
Respondents,  respectively,  is  in 


'  Mobil  Oil  Corporation  hied  this  Complainl  on 
behalf  of  itgeif  and  its  wholly-owned  affiliates. 
MobI!  Producing  Texas  ft  New  Mexico  Inc.  and 
Mobil  Oil  Exploration  A  Producing  Southeast  Inc. 

M8CFR385.206(«1(1963). 

•  18  CFR  271  nns  (1983). 

*  15  U.S.C.  3301-3432)  |1982). 


Violation  of  §  271  1104,  et  seq.  in  not 
timely  paying  its  properly  noticed  and 
billed  production-related  costs.  Mobil 
requests  that  the  Commission  (a)  order 
the  Respondents  to  immediately 
commence  payment  of  properly  billed 
production-related  costs  attributable  to 
deliveries  made  prior  to  March  7, 1983, 
in  accordance  with  §  271.1104{e)(31  of 
the  Commissions  regulations  *  and  (b) 
order  that  properly  billed  production- 
related  costs  attributable  to  deliveries 
made  on  or  after  March  7, 1983,  be  paid 
by  the  Respondents  within  thirty  (30) 
days  of  the  receipt  of  the  seller's 
invoice. 

Any  person  desiring  to  be  heard  or  to 
protest  this  complaint  should  file  within 
15  days  after  Notice  is  published  in  the 
Federal  Register,  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  Rule  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  protests  filed  will  be 
considered  but  will  not  make  the 
protestants  parties  to  the  proceedings. 
Copies  of  the  complaint  have  been 
served  by  the  Complainant  on  all 
Respondents.  Answers  to  the  Complaint 
shall  be  due  on  or  before  October  9, 
1984,  under  Rules  206  and  213. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  84-2,5304  Filed  9-21-84:  8:4S  am) 
BILLING  CODE  8717-01-M 


[Docket  No.  RP82- 14-0061 

Mountain  Fuel  Resources,  Inc.;  Tariff 
Filing 

September  18, 1984. 

Take  notice  that  on  September  10, 
1984,  Mountain  Fuel  Resources,  Inc. 
(Resources)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
its  FERC  Gas  rariff.  Original  Volume 
No.  1: 

Second  Substitute  Fifth  Revised  Sheet  No.  4; 
Third  Substitute  Sixteenth  Revised  Sheet  No. 

7; 
Second  Substitute  Seventee.''.th  Revised  Sheet 

No.  7: 
Second  Substitute  Eighteenth  Revised  Sheet 

No.  7; 
Substitute  Nineteenth  Revised  Sheet  No.  7; 
Substitute  Twentieth  Revised  Sheet  No.  7; 
Substitute  Twenty-First  Revised  Sheet  No.  7. 

Resources  states  that  the  foregoing 
tariff  sheets  were  submitted  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  accordance  with 


18  CFR  e-n.lKMtelO)  (1983). 
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ordering  paragraph  B  of  Opinion  .\o 
214,  issued  on  May  2,  1984. 

Resources  states  that  it  submitted  a 
refund  report  to  the  Commission  on 
March  14, 1983,  pursuant  to  Article  VII 
of  a  Stipulation  and  Agreement  in 
Docket  Nos.  RP82-14-000.  RP82-14-001. 
and  RP82^7-000,  which  resolved  all 
issued  in  the  related  proceedings  other 
than  the  appropriate  capital  structure 
and  rate  of  return  on  common  equity. 
Resources  states  that  on  April  13.  1983. 
it  refunded  $1,681,116.02  (principal  and 
interest)  to  its  jurisdictional  sale-for- 
resale  and  transportation  customers. 

Resources  further  states  that  its  final 
refund  report  to  the  Commission,  which 
was  prepared  as  prescribed  by  §  154  67 
of  the  Commission's  regulations, 
indicates  an  additional  Si. 800,033. 74 
refunded  to  its  jurisdictional  customers. 

Resources  requests  that  the 
Commission  waive  any  of  its  rules  or 
regulations  as  may  be  necessary  in 
order  to  allow  the  filed  tariff  sheets  to 
be  accepted  as  proposed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  i'iled  on  or  before  September 
26,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  of 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-2,^30.'.  Filed  9-21-84:  8:45  am| 
BILLING  CODE  STIT-OI-M 


(Project  No.  6195-0011 

North  Carolina  Electric  Membership 
Corp.;  Surrender  of  Preliminary  Permit 

Seplemlier  20,  1984 

Take  notice  that  North  Carolina 
Electric  Membership  Corporation, 
Permittee  for  the  proposed  Cape  Fear 
Lock  and  Dam  No.  1  Project  No.  6195. 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
|uly  22, 1983.  and  would  have  expired 
December  31,  1984.  The  project  would 
have  been  located  on  the  Cape  Fear 
River  near  Kelly.  Bladen  County,  North 
Carolina. 


The  Permittee  cites  that  the  proposed 
project  IS  not  economically  feasible  as 
the  reason  for  the  surrender  request. 

The  Permittee  filed  its  request  on 
August  31.  1984.  and  the  surrender  of  the 
preliminary  permit  for  Project  No,  6195 
is  deemed  accepted  30  days  from  the 
date  of  this  notice 
Kennetfa  F  Plumb. 
Secretary. 

|FR  Dot  84-25291  Filed  9-21-84  8  45  «m| 
B1LLII4G  CODE  6717-01-11 

(Docket  No.  flP83-73-O011 

Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  Inc.;  Tariff  Filing 

September  18. 1984 

Take  notice  that  on  September  12, 
Northern  Natural  Gas  Company, 
Division  of  Inter.North,  Inc.  (Northern), 
tendered  for  filing  to  become  part  of 
Nort+iern  Natural  Gas  Company's 
(Northern]  FE.RC,  Gas  Tariff,  Third 
Revised  Volume  No.  1: 

Fifteenth  Revised  SheeJ  No.  1 
Fourth  Revised  Sheet  No,  la 
Sixth  Revised  Sheet  No,  2a 
Thirty-Fourth  Revised  Sheet  No,  4a 
Twenty-Fifth  Revised  Sheet  No.  4b 
Original  Sheet  No.  24 
Original  Sheet  No,  24a 
Original  Sheet  No,  24b 
Third  Revised  Sheet  No.  27e 
Seventh  Revised  Sheet  No.  27f 
First  Revised  Sheet  No.  29a 
Original  Sheet  No.  78a 
Original  Sheet  No.  78b 
Original  Sheet  No  78c 
Original  Sheet  No  78d 
Third  Revised  Sheet  No,  85d 
Twenty-Second  Revised  Sheet  No.  87 
Twenty-Second  Revised  Sheet  No.  88 
Eighteenth  Revised  Sheet  No,  90 
Eleventh  Revised  Sheet  No,  103 
Twelfth  Revised  Sheet  No,  104 
Ninth  Revised  Sheet  No.  110 
Eighth  Revised  Sheet  No.  Ill 
Eighth  Revised  Sheet  No.  112 
Second  Revised  Sheet  No.  124 

These  sheets  consist  of  Northern's 
new  CDO-1  Rate  Schedule,  revised  SS-1 
and  .'XOS-l  Rate  Schedules.  Demand 
and  Commodity  Rate  Schedules.  Tables 
of  Contents.  Index  of  Purchasers, 
Directory  of  Communities  Served  and 
cancellation  of  a  PL-1  Service 
Agreement-  These  pages  also  reflect  the 
new  and  revised  Service  Agreements 
also  filed  by  .Northern  on  this  date. 

Also  tendered  for  filing  to  become  a 
part  of  Northerns  F,E,R,C,  Gas  Tariff, 
Original  Volume  No  2  is: 

Twenty-First  Revised  Sheet  No  la. 
First  Revised  Sheet  No,  1529 

Twenty-First  Revised  Sheet  No  la 
reflects  the  deletion  of  the  X-88 
Agreement  from  the  Table  of  Contents, 


First  Revised  Sheet  No  1529  consists  of 
a  Notice  of  Cancellation  for  Rate 
Schedule  X-88,  a  Gas  Exchange 
Agreement  between  .Northern  Natural 
Gas  Company  and  Tennessee  Gas 
Pipeline  Company  dated  December  3, 
1981, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  .\E.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  F*ractice  and 
Procedure  (18  CFR  385.211.  385,214)  All 
such  petitions  or  protests  should  be  filed 
on  or  before  September  26.  1984 
Protests  will  be  considered  by  the 
Commission  m  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  a\ailable  for 
public  inspection, 
Kenneth  F.  Plumb. 
Secretary 

|FR  Doc  84-25306  F'IPd  9-21-84  8  4$*R|| 
BIUINQ  CODE  *717-0i-M 


(Docket  No.  ERe4-66S-000 


Pacific  Gas  and  Electric  Co.;  Filing 

September  20,  1984 

The  filing  Company  submits  the 
following- 
Take  notice  that  on  September  7.  1984. 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  as  an  initial 
rate  schedule  the  Power  Sale  Agreement 
between  PGandE  and  the  Resort 
Improvement  District  No,  1  (District) 
dated  August  31.  1984, 

PGandE  states  that  the  .Agreement 
provides  for  full  requirements  resale 
service  by  PGandE  to  the  District, 
PGandE  will  charge  system  a\  erage 
rates  for  service  at  primary  distribution 
The  rates  will  consist  of  a  $250/month 
customer  charge,  a  demand  charge  of 
S7.80l/kW-month.  and  an  energy  charge 
of  S00756/kWh,  A  fuel  cost  adjustment 
charge  will  be  added  to  the  energy 
charge  The  Agreement  provides  for  rate 
adjustments  to  account  for  adjustments 
to  PGandE's  retail  base  revenue 
amounts  authorized  by  the  California 
Public  Utilities  Commission, 

PGandE  requests  an  effective  dale  of 
November  1,  1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 
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Copies  of  this  filing  were  served  upon 
the  District  and  die  California  Public 
Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  84-2i2S2  Filed  9-21-84  8,45  ami 
BIUJNQ  CODE  •717-Ot-M 


[Docket  No.  CP84-697-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Request  Under  Blanket  Authorization 

Sepiember  18, 1984. 

Take  notice  that  on  September  7, 1984, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP84-697-CI00  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Owens-Coming  Fiberglas 
Corporation  (Owens-Coming)  through 
June  30, 1985,  under  the  certificate 
issued  in  Docket  No.  CP82-426-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  indicated  that  pursuant  to  a 
limited  release  and  gas  sales  and 
purchase  agreement  among  Transco, 
Owens-Coming  and  McCormick  1978 
Oil  and  Gas  Program  (McCormick),  the 
seller  of  the  gas,  Owens-Coming  has 
contracted  to  purchase  natural  gas 
which  is  gas  released  by  Transco. 
Owens-Coming  would  use  the  gas  at  its 
Barrington  and  Berlin,  New  Jersey, 
plants  for  boiler  fuel  and  process 
purposes.  In  order  for  Owens-Coming  to 
receive  its  gas,  it  has  entered  into  a  gas 
transportation  agreement  with  Transco 
dated  July  1, 1984.  it  is  indicated. 
Transco  proposes  to  receive  2,000  dt 
equivalent  of  gas  on  an  average  day.  up 
to  4,300  dt  equivalent  of  gas  on  a  peak 


day  and  730,000  dt  equivalent  of  gas  on 
an  annual  ba»is  at  existing  points  of 
interconnection  with  McCormick  in  the 
North  Rucias  Field.  Brooks  County, 
Texas,  and  to  redeliver  equivalent 
quantities  (less  quantities  retained  for 
compressor  fuel  and  line  loss  make-up) 
at  existing  points  of  delivery  between 
Transco  and  South  Jersey  Gas  Company 
(South  Jersey)  for  subsequent 
transportation  to  Owens-Corning's 
plants.  The  volume  of  gas  to  be 
transported  to  the  Barrington  plant 
would  be  2,783  dt  equivalent  on  a  peak 
day.  1,000  dt  equivalent  on  an  average 
day,  and  365,000  dt  equivalent  annually 
and  that  the  volume  of  gas  to  be 
transported  to  the  Berlin  plant  would  be 
1,500  dt  equivalent  on  a  peak  day,  1,000 
dt  equivalent  on  an  average  day.  and 
365,000  dt  equivalent  annually. 
Transco's  proposed  transportation, 
including  the  rates  which  Owens- 
Coming  would  be  charged,  would  be 
pursuant  to  Transco's  Rate  Schedule  T- 
II,  it  is  stated.  Transco  further  states  that 
no  new  facilities  would  be  constructed 
by  Transco  in  order  to  provide  its  part  of 
the  transportation  service. 

Transco  also  requests  "flexible 
authority"  whereby  Transco  would 
undertake  certain  filings  to  advise  the 
Commission  in  the  event  Owens- 
Corning  obtains  different  sources  of 
supply  or  if  additions  or  deletions  of 
receipt  and/or  delivery  points  are 
required  in  the  furtherance  of  the  end- 
user  transportation  authority.  Transco 
states  that  it  would,  within  30  days  of 
the  addition  or  deletion  of  any  gas 
sources  and/or  receipt/delivery  points, 
file  a  report  with  the  Commission  which 
would  include: 

(i)  A  copy  of  the  gas  purchase  contract 
between  Owens-Corning  and  the  seller 
and  a  copy  of  any  resulting 
modifications  in  the  transportation 
agreement  between  Transco  and 
Owens-Corning; 

(ii)  A  statement  as  to  whether  the 
supply  is  attributable  to  gas  under 
contract  to,  and  released  by,  a  pipeline 
or  distributor  and,  if  so,  identification  of 
the  parties  and  specification  of  the 
current  contract  price: 

(iii)  A  statement  of  the  Natural  Gas 
Policy  Act  of  1978  pricing  categories  of 
the  added  supply,  if  released  gas,  and 
the  volumes  attributable  to  each 
category: 

(iv)  if  the  supplier  is  a  "producer  or 
other  seller  in  a  first  sale",  a  statement 
that  the  gas  was  not  "committed  or 
dedicated  to  interstate  commerce  on 
November  8,  1978"  as  such  terms  are 
used  in  §  157,209(e)(l)(i)(A)  of  the 
Regulations; 

(v)  Location  of  the  receipt/delivery 
points  being  added  or  deleted  and  the 


transportation  rate  changes,  if  any, 
resulting  from  the  addition  or  deletion  of 
receipt/delivery  points  (for  deletions  the 
name  of  the  producer/supplier  being 
deleted  will  be  provided): 

(vi)  Where  an  intermediary 
participates  in  the  transaction  between 
Owens-Coming  and  the  seller,  the 
information  required  by 
§  157.209(c)(l)(ix)  of  the  Regulations; 

(vii)  Identity  of  any  other  pipeline 
involved  in  the  transportation;  and 

(viii)  A  statement  by  South  Jersey  that 
it  is  willing  to  provide  its  part  of  the 
transportation  service  for  an  added 
source  of  supply. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  84-25307  Filed  9-21-64;  8:4S  am) 
BIUJNQ  CODE  8717-01-M 


[Docket  No.  CP84-706-000] 

Washington  Gas  Light  Co.;  Petition  for 
Declaratory  Order 

September  18,  1984. 

Take  notice  that  on  September  11, 
1984,  Washington  Gas  Light  Company 
(WGL),  1100  H  Street,  NW.,  Washington, 
DC.  20080,  filed  in  Docket  No.  CP84- 
706-000  a  petition  pursuant  to  secfion 
7(c)(1)(B)  of  the  Natural  Gas  Act  for  a 
declaratory  order  exempting  from  the 
certificate  requirements  of  section  7(c)  a 
proposed  sale  of  compressed  natuial  gas 
(CNC).  on  a  short-term,  experimental 
basis  to  Accokeek  Marine  Company 
(Accokeek)  for  resale,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WGL  desires  to  sell  CNG  to  Accokeek 
on  an  experimental  basis  to  determine  if 
a  market  exists  for  the  use  of  CNG  by 
pleasure  boats.  The  CNG  would  be 
provided  to  Accokeek  at  WGL's 


Federal  Register  /  Vol.  49,  No.  166  /  Monday.  September  24.  1984  /  Noticeg 


Forestville,  Maryland,  substation  The 
CNG  would  be  placed  in  cylinders  that 
hold  either  84  pr  114  cubic  feet  of  natural 
gas  at  2.400  psig.  It  is  asserted  that  the 
cylinders  would  be  owned,  maintained 
and  transported  by  Accokeek  in 
compliance  with  all  applicable 
regulations.  WGL  would  not  be  involved 
in  the  promotion,  sale  or  distribution  of 
the  gas  to  boat  owners.  It  is  stated  that 
the  volume  of  gas  to  be  sold  in  this 
experimental  program  is  de  minimis,  as 
Accokeek's  current  cylinder  capacity  is 
only  approximately  5  Mcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  4. 
1984.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Doc  a4-2S30e  Filed  »-Z1-M.  S  45  afflj 

nujNO  cooc  enr-oi-M 
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(Docket  No.  ER84-664-O00] 

Washington  Water  Power  Co.;  Filing 

September  20.  1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  6. 1984, 
Washington  Water  Power  Company 
(Washington)  tendered  for  filing 
materials  regarding  the  average  system 
cost  (ASC)  for  Washington  and  Idaho 
jurisdictions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  4. 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Piumb. 
Secretary. 

(H*  Ooc  »*-JS283  Filfd  9-21-84  8:45  •m| 
BIUJNQ  CODE  (riT-OI-M 

[Project  No.  5248-999,  et  al.] 

West  Slope  Power  Co.,  et  al.; 
Extension  of  Time 

September  18,  1984. 

On  September  12. 1984  and  September 
14, 1984.  the  State  of  California's  Office 
of  Planning  and  Research  and  the 
United  States  Department  of  the 
Interior's  Bureau  of  Reclamation  filed 
respective  motions  for  an  extension  of 
time  to  file  comments  on  a  Draft 
Environmental  Impact  Analysis  Report, 
as  provided  for  in  the  Commission's 
Request  for  Comments  and  .N'otice  of 
Availability  issued  August  10. 1984,  in 
the  above-docketed  proceeding.  The 
State  of  California's  motion  states  that 
interested  State  agencies  have 
experienced  a  delay  in  their  receipt  of  a 
copy  of  the  draft  report  and  therefore 
require  additional  time  to  review  the 
document  and  coordinate  the 
preparation  of  their  comments. 

Upon  consideration,  notice  is  hereby 
given  that  the  State  of  California  and  the 
U.S.  Department  of  Interior  are  granted 
an  extension  of  time  for  the  filing  of 
comments  to  and  including  October  1, 
1984. 

Kenneth  F.  Plumb, 
Secretary 

[VV.  Ooc  M-Z&30Q  Filed  »-Zl-M:  8:45  ami 
ntUMO  cooc  •717-01-M 


(Docket  No.  QF84-45S-000] 

General  Dectrtc  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneratlon  Facility 

September  20,  1964 

On  August  20, 1984,  General  Electric 
Company  (Applicant),  Transportation 
Systems  Business  Operations,  2901  East 
Lake  Road,  Erie,  Pennsylvania  16531, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Building  4E  at 
2901  East  Lake  Road.  Erie.  Pennsylvania 
16531.  The  facility  will  consist  of  three 
No.  2  fuel  oil  fired  diesel  engine 


generator  sets  and  a  waste  heat 
recovery  boiler  (WHRB).  High  pressure 
steam  from  the  WHRB  will  be  used  for 
supply  to  process  steam  loads  on  the 
site  through  the  district  heating  system 
and  also  to  heat  raw  city  water  for  use 
in  the  lime  softening  system.  The  net 
electric  power  production  capacitv  of 
the  facility  will  be  7.95  MW.  The  " 
primary  enery  source  will  be  No.  2 
diesel  fuel  oil.  No  electric  utility  or 
electric  utility  holding  company  has  any 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifj'ing 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  D.C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

[FR  Dot  84-2S2B-  Filed  »-r,-84.  845  am,' 
WLUNO  cooc  1717-01-11 


Determination  Under  the  Natural  Gas 
Policy  Act  for  OCS  Leases  Issued  on 
or  After  April  20,  1977 

Issued  August  31.  1984 

On  September  27,  1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (48  FR  44508  September  29, 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e..  a  lease 
entered  into  on  or  after  April  20,  1977,  on 
the  Outer  Continental  Shelf  (OCS).  and 
qualifying  as  new  natural  gas  under 
Section  102  of  the  NGPA.  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
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Lonstitute  the  requisite  jurisJictiondl 
agency  determination  that  the  gds  is 
produced  from  a  new  OCS  lease. 

Under  the  new  procedures,  the  U.S. 
Department  of  Interior.  Minerals 
M.jn.igement  Service  (MMS).  must  file 
v\  ithin  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  uhich  includes 
the  lease  number,  the  area  ami  Llock 
num.her.  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  This  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  Ajgust  10.  1984.  the  Commission 
received  nuiice  from  M.\1S.  Pacific  OCS 
Region,  th.it  on  May  20.  19ri4.  MMS 
issued  five  leases  from  OCS  Sale  No.  5.). 
1  he  new  leases  were  the  subject  of 
l.'igation  since  the  sale  dale  of  May  28. 
1981   These  leases  have  been 
determined  to  qualify  under  \GPA 
section  102|c)(lj(A)  as  new  OCS  leases 
H.-an'ed  on  or  after  April  20.  1977, 
pursuant  to  Order  No.  33G,  and  are 
kl'-ntified  as  follows: 


L^ase  No. 
OCS-P 


0373 

0374 

0375 

0378 

0377 _.. 


Lagal  desoiption.  otf  I 
■fx)  gas  sale  No  53  E1e<.tKe  date 

o(  Way  28.  1981 


Nl  10-3:  eiock  fW 
Nl  10-3  Bkx*  691 
Nl  10-3.  Bkx*  634 
Nl  10-3.  Block  635 
Nl  10-3.  Block  678 


!  June  1. 
Do 
Do 
Do. 

t  Do 


The  notice  of  determination  for  these 
leases  is  available  for  inspection -at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.,  Washington.  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordiince  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  within  twenty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 


nVi 


Kenneth  F.  PIu 

Secretary. 

|FR  Doc.  S4-ZS:S9  FiletJ  9-21-64:  8:45  am| 
BILLING  CODE  t717-01-ll 


I  Doc'  et  No.  G-5236-0C5,  et  al.1 

Cabot  Corp.  (Formerly  Godfrey  I. 
Cabot,  Inc.),  et  si.;  Applications  for 
Certificates,  Abandonments  of  Service 
and  Petitions  To  Amend  Certificates  ' 

September  18.  19B4. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 


'  This  police  doel  not  provide  for  consolidation 
for  hearing  of  the  soveral  matters  covered  herein. 


interstate  ^.ommerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  he^rd  or  to 
make  any  protest  v,ith  reference  to  said 
applications  should  on  or  before 
September  26,  1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  U.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requii-ements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (13  CFR 
385.211.  385.214).  Ail  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  to 
he  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 


Docket  No  and  dale  Hied 


)MI 


Applicant 


G-5236-005.  0.  Ser:   6   -984 
G- 11957-000  0   Sepl    10   19e.4 

G-15221-000.  D.  Sept.  8.  1984  .. 


G-ir0l2-OO0,  D.  Seot    tO    '964 

G- 1 7337-002,  Sopi    12    1984 

G-t7012-OO0    D    Sect    ID.   1984 
CI62-1523-0C1    D    Seol    '0,  1384 
C168-49J-.Xa    0    Sep!    6    '984 

Cl7»-247-O0'    Ajq  27   1984  

Cr9-43S-'X'    E   St^'    7    •984 


C:80-'74-.0C'    E    Sepl   5    n-~*.. 
0:84-5^3-000   A.  Aug   31    1984.. 


Caijot   Co.DOfa'icn    (fof-iiec*y   GocHrey   I.    Cabot   Inc.). 

PO   Box  1473_  Chaiiesion   West  Virgmia  25345. 
Mobil  Prooijcir-q  Texas  8  New  Mex'CO  inc    Nin«  Green- 

•lay  Pla^a,  Su.te  2"0o   Houston   ^e^as  7"CM6. 

Cafcot  CofTXjfdtion  (Succ    to  Catxjt  Cartxxi  Co.).  PO 
Box  1473.  Chariesion.  West  Virginia  25325. 

Sonio   PeiroieuT)   Company.   PC    Box   458''.   Houston. 
I      Texas  77210 

,  Moon  G.I  Exp'ofaiion  i  P-o'luc^g  Sc■-r^e3sl  int     Nine 
Gieenway  Plaza.  Swte  27(.X).  Houstofi.  Te«as  77046 
ScNo   P="-Meum   Company    PO    Sox  45«7.   Houston. 
^e«as  7:'2i0. 
do      „ _ i 

Cabot   Cofpofalion    PQ    Box   1473    Charleslo*.   West 

Virginia  2i:ib 

War-en    Petroleum    Comparv     A    Division    of   GuM   Oil 

Corporation    Post  OttiCe  Box  2100.  Houstoa  Taxaa 

77252 
Phillips  Petroleum  Compa",  (Soccessof  In  lnt«rast  To 

PfMliips   Oil   Company ),   336  HS4L  BuiWrng.  earltes- 

"|ii«   Onahoma  '4004. 


Purchaser  and  location 


CI8J-5-4-0O0   (G-94831     3    SepI    4 
1984 

C'B4-5'5-0C0  (Cr3  47)    B    Aug    3i 
1984 

184-5^6-000   B   Aug.  3'     1384 


TBP    Ct*^hure    Company.    P.O.    Box   2009,    AmanNo, 
Te«as  79-89  I 

Sun   Exploration  ard  Production  Comoany.   PO    Box 

2660.  Da::as    ^exas  75221-2880. 
'ie  Suptriof  Oil  Company,  P.O.  Box  1521.  Houston, 

T?xas   77251 

Murvtn  Oil  Corporation „...„.„ 


I 


Conici.da'8d  Gas  Supply  Corp    McEtowell,  Wyomir>g  ft 

Fayette  C<Kjnties   West  Virginia 
El  Paso  (Natural  Gss  Company    SpraOerry  Trend  Area 

and  Benedum  Fields.  Giasscoc"..  Midland.  Reagan  & 

Upton  Counties   Texas 
ConsoWated   Gas   Supply   Corp,   (Forrrerty   Ne*   Vor* 

S'.ate  Natural  Gas  Corp ).  Ciea'iield  Field,  Cieatlield 

Court',    Per'p«^,^,in;a 
El  Paso  Sdturai  Gas  Company.  Spratwrry  Field.  Upton 

County   Texas 
Texas  Gas  T-ansmission  Corporation,  West  Cameron 

Biocti  j3   Onshore   Louisiana 
El  Paso  Natural   3as  Company    Sp'aberry  Field.  Upton 

Coj-'iy   Texas 
El  Pasc  Natural  Gas  Company.  Spratxwry  Field.  Upton 

County,  Texas 
Corsoiidatea  Gas  Supply  Corp    Cat>oi  Station,  Caityxm 

Cour>      we<:t     v-rginia     (Consoiidatedi     Pleasant 

County    WosI  .irginsa 
El  Paso  Na'jia'  Sas  Company.  Levelland  Gas  Process- 
ing flam.  Hockiey  County.  Texaa, 

Sea  Robm  Pipeline  Company.  South  Marsh  Island. 
Blocks  234  A  235.  Offshors.  Louisiana 

Soa  Robin  Pipeiir*  Cc-oany  Soufi  Marsh  Island. 
BlocKs  234  4  215   Onshore   Louisiana 

United  Gas  Pipe  .me  Company  Block  A-351.  High 
Island  Area  £asi  Addition.  South  Extension.  On- 
shore Texas 

Tennessee  Gas  O'peiina  Company,  Nelsonville  Field. 
Austin  Countv    "axas, 

Transcon'i-eriai  Gas  Pipe  Lme  C^o-poration.  Brazos 
Biocx  A-i    Ofisftc-e   'exas, 

Consoiidal9d  Gaa  T-ansmission  Corporation.  Murphy 
Distnct  RittcNe  County.  West  Virginia  Allen  No  2 


PnceperVOOCN'      ,    ^^^ 


C) 


(»).- 


(♦).-. 


(») 

(•) -.-..•- 

C) 

O -.__...:...... 


(■•).- 
('♦).. 


(•) 


(■»). 


14.73 

1473 
1473 
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DocKel  ^4o  and  date  Wed 


Appkcam 


Purchasar  ana  locatxy 


Pnca  pa>  i.OOO  «  ' 


084-577-000  (C.73-97)    B   Aug   31 

1964 
C94-578-000      (CI66-M3-0O0)       B, 

Aug  27,  19S4 
CI84-579-000      (CI66-439  000)       B, 

Sapt  4  1964 
094-580-000  (073-471).  B   Sept   4 
1984 

CI84-581-000.  B.  Sept  7,  1984 _. 

0184-582-000  e  Sapt  7   1984 

CI84-583-OO0  B   Sep!  7    1984 

CIB4-584-000   B   Sept  8.  1984 

C184-S9O-000   B   Sepi   7,  ii>64 

Cl84-5a'.-000    (C:i90-'a5)     B     Sep« 

10.  1984 
084-586-00^    B    Seol    10    1984 


CI84-587-000   (CI79-572).    B.    Sepl 
12.  1964 

084-588-000.  B.  Sept  12.  1984 


The  Supenof  OS  Ccmipeny    PQ    Bo«   i52i    Houston 

Tera*  77251 
Shell   CM   CoPipany.   P  O    Bo«    2463    Mojston    7e«a« 

77001 


...do.. 


CI84-589-000.  8   Sept   12.  1984 
G-331 5-001.  D   Sepi    13    '3S4 


Mobtt  Producing  Texas  i  Hem  Meoco  Inc  Ntoe  Green- 
way  Plaia  Sjiie  i"X5   Houston   ''enas  "'OAe 

.  I^arren  Dfukng  Company  inc.  P  O  Bo«  1218.  Owe-is 
'       bco    Kentucky  42302 

ConmooweaW  Exploration,  inc  PO  Box  1604 
O(i»enaooio.  Kentucky  423C2 

Charlotte  A   SuttiM   P  O   Box  368   Pnr.ceton   i.-vSiana 

Caoot  Corporetion  (rormeiy  GocUray  L  CaOoi  irK  I 
PO   Box  M'')   C'lartesior.  Aesi  V^gm  253^6 

Texas  Cruoa  On  Company  2100  Texas  >uOe  Bjiiairig 
601  ■'ra«i«.  Mcxjston  Texas  77002 

Kef-McSee  Corporation.  P  O  Bo>  ?f86i  O«.ahorn« 
City   CiK;ano'na  73  vo 

Am-iirie  janctte  Fierschaker  Oev.yratu*  '■-ust  »/  a;  c 
o  Mr  Daw]  S  Fieischaker  Joien  Operating  Co-~ipa 
ny,  P  O   Box  1 1  78   Oklahoma  Otv,  Okiarxxna 

Ket-McGee  Corpc-stpon  PO  hot  2S86'  Oklahoma 
City.  Onafkxna  7312S 

Waltoi  W  Krug  fl.'b/a  Waller  ProauctKJO  Co..  PO  B<w 
1960    Midland    'exas  '9702 


Kaiser   E-*'gy    Itk      PQ    Box   6    Ravenswood,   West 

Virginia  26164 
OiafTKind    St^iamrock    Expio'atKy    Comc«'>y     PQ    Box 

6.''  1    Amanik:   Texas  79 1  73 


Transconbnent*   Gas   Ppe   Line   Corporation.   Brazos 

Bkx^  A-1    Ottshore   Tajias 
ASP    Pipeline   Company    Buck    Pown    Field    Verm*on 

Pansfi  Louisiana 
ANR  Pipeline  Company   East  Buck  Point  Fiettl  Vem* 

lOn  Parish    LOiiiSiaria 

El  Pa»o  Natural  Gas  Company    Momaoo  (3600    ¥Vo«- 

campi   (Elienburjeri   F«ia    Oockelt   and   Vai   Vera* 

Cou.nties   fexas 
^exas   Gas  TranamiasKjn  Cxxporaiion    Elk   Creo*  Gu 

'^leia   Hopkins  County   Kentucky 
'eras  Gas  'ransnuisKm  Corooraton   &augniars  SouVi 

Gas  Area  Hoptiins  County   Kentucky 
Texas  Gas  Tranamtssion  Corporator    f-annsco  PiWd, 

Gitison  County   irxjiana 
Sirvanw   Corporation,    Tow^   o'    Ber>ereiie    Couirr   o* 

Elk.  Perxisytvania 
Southern  Natural  Gas  Company    Bjliy  Camp  FnKl.  La 

FouThe  °ans^  Louisiana 
Northern  Natural  Gas  Company    Garveston  Bkx*  A- 

■b"    0<iihor«   Texas 
ANP  Pipeline  Company    Barty  No    i-'2  Vvetl,  Laverne 

Field     Sec^on    12-4N-26ECM    Beav*   Counry    Okla- 

horna,  73101 
Soutt^em  Natural  Gas  Company  and  Jnited  Gas  P^a 

Line  Company   Piattorrr  A  ir  Bioc*  330  We»1  Camer 

on  Area.  Ottsnore  LOuisiarw 
Northerr   Nature:  Gas  Canipany    Section  40    Nolh  0* 

Block   GAB    Dvw    Sjr    Pan  o"  Sector  38    Block 

KL    F  M     Hoims&ey     Sui     Ozone    (Canyon)    Fie«a, 

Crocken  County   Texas 
Columpis  Gaf   Transmissor  Corporatior-.    Kenria  Oua3 

Ripwy  Disrict   Jacksor  County   Wes'  Vr^r»a 
No'f'e"   Nsiura'  C>o»  Company    Mrkae  Plants    Moore 

County   Texas 


(■•) 
('•)■ 


(■'). 
("I 

(■•). 
(••) 


Corporate  Reorgarii^:-aton   Exchange  to  continue  between  Cfanberry  P<>eline  Corporator  and  Consolidated  Gas  Supply  Corp 
.  d'L    ^^T^  o(  Operating  R^hts  etiect.ve  1 1  -5-83  MP^M  assign*)  to  Johr  L  Co  srruili  producer   all  o'  .ts  operatirig  nghtt  r  th*  certain  producno  acreage 

■  "rwsore  decreased  to  pomi  where  gas  Horn  wen  couW  noi  enter  pu-chatw  s  pipelines  Wei'  is  piuijged  ana  thTunoer-^-.s  *ase«  expred       *^''°'*^  mcr—^ 

^^S^ntT^X^^^^sTp^T    '""^"'    -    S.  2    and    N^   4    o-    Ce.-t.:^    -.     Block    N     m     e     »    A      '     Rp'  f^     ^«y    J^^    County     T.x«    »    uSENCO    lncorpor.«0 
'  Noi  used 

•  Soho  Petroleum  Company  as.signed  thw  mtprest  ,n  N  2  oi  Sector  1.  Block  N   H   E   »  W   ^    BS  '.c   Surw,   Sprayperr,  r,,.,^     ,„,      r^,^.     y 

Corporation  Reorganualion  Transportation  lo  continue  by  Cranberry  Pipekna  Corporation 
*,*PP''^"'  "Jil!!^  '"  P«™s»kXi  to  abandon  the  existing  delivery  pomt  and  aubstt-jte  anc'her  exrs'ing  dei'very  poini 

•'EtlI^^rS^3Sri'iaV^Pn,?^!!'o-?!L^^'°''^"*'   •.S?2fl^*'**=**    "*   "°^'"9   '""^   "   OCS-G-2300   Sour.   Mar5^   island.   Blocks   234   ,no   236    0«shora    Lou««na 
It  ._5^^fr^  1    2*^   Phillips  OH  Company  assigned  to  Appkcant.  its  •orxing  .nteresi  ,r  ihe  East  Cameron  BOck  38  Fieid  Otshore  Louftiana 
Applicant  ■  hkng  urxtar  Gas  Purchase  Cxjntract  dated  May  1 6   1 984 

■  ■'  ■The  remammg  leases  and  acreage  comrTuned  have  sitner  expired  or  have  beer.  a<,smr,ed 
'  *  ^he  reserves  have  depleted  and  the  lease  has  been  released 

"  Decline  m  productkDn.  uneconomical  to  continue  operations 
' '  Shell  no  Onger  owns  any  leases  subject  to  ttM  rate  schedule 
tacii't'ies^"*  **'  '^'"^^  ""^  "^  contract  contains  hyd'ogen  suipmoe  m  excess  o'  the  st*crlir6tons  prcoe-J  ir  the  contract  anj  m  excess  o'  me  amounts  Bwe-  :»r  accept  m  «  poeiine 
"  Fiflio  depleted 
' '  KVells  are  loactive.  gas  supply  is  depleted 

,~..ri,3C*ii2iL*!2fnLrf"*  '*°    I   V''^  *'"'■  ^**  °"  "*'''    AooitionaKy,   P^jrcnaser  has  requested  Seiie-  to  seek   abandgnmeni  r  order  thai  Purchai 
measuring  taoMies  installed  for  receipt  ot  production  -^  " 

' '  Oased  production  due  to  depleton 
"  Welt  level  declined  to  a  non-commeroai  level 

v.  JIL^Sb  "'J^  watered  out  and  lease  has  no  future  production  potential   All  ha,r«  see'  plugged  anc  atiandonpc 

■.  D      It        \i^,      3««  ■«*•  IS  m  tmal  depiLtor  stage  with,  total  production  n  June  1964  being  354  MCF  or  '2  MCF  day   therelore  uneronomx:*  tc  operate  wei 
i.  TK        ?*  ''^'t'™"*^  '°  I*!*'**  '"e  production  and  ac-eage  associated  wlt^  the  hlg^  cost  gas  produced  trom  the  Melvn  Casio  w*i  fKEM  No   '65) 
These  leases  have  expired  or  terminated  by  their  own  terms  »  »-    .-  i  ~         i 

^'hng  Code  A— Initial  Service  B— Abandonment  c — Amendment  to  add  acreage  D— Amenomem  to  delete  acreage  E-Totai  Succeason  F— Partial  Succession 

im  Doc.  M-25300  Filed  9-2-84:  8  4S  am| 
BIU.ING  CODE  6717-01-M 


iser  rnay  abandon  pipeline  t 


(Docket  No.  GP84-51-000.  et  at.] 

Motion  of  Indicated  Producers  To 
Require  Pipeline  Purchasers  To  Pay 
Gathering  and  Compression 
Allowances;  Shell  Oil  Co.  et  al. 

St  ptember  18.  1984 

In  the  matter  of  motion  of  Iniiicated 
Produi  p-s  respecting:  Regulations 
Implementing  Section  110  of  the  Natural  Gas 
Policy  Acl  of  1978  And  Lstablishing  f'olicy 
I'nder  the  Natural  Gas  Act  (Dotkel  \o. 
RM80-»7-(X12);  De!i\ery  Allowances  under 
Section  no  of  the  Natural  Gas  Policy  Act  of 
1978  (Docket  No  RM8O-73-000;  Coniprpssion 
Allowances  under  Section  110  of  the  Natural 
Gas  Policy  Act  of  1978  (Docket  No.  RM80-74- 
000) 


On  sepfpmber  7,  1984,  Indicated 
Producers  '  nqucsted,  pursuant  to  18 
CFR  385  212  (1983).  that  the  Federal 


'  Shi  i;  Oil  Company  Shell  Offshore  Inc..  Shell 
Western  EsP  Inc    Aminoil  Inc.  Cities  service  Oil 
and  Gas  Corporation  Gulf  Oil  Corporation  Mitchell 
Energy  Corporal  or.   Mot'ii  Oii  CiirpurBtion.  Mobil 
Producing  Texas  ft  .\ew  Mexico  Inc    Mobil  Oil 
Expioraiion  ft  Produc.tig  Southeaul  Inc    Sun 
F.vpliiration  and  P".^'ljctior  Corr.p«r.>    Trxacolnc. 
dnd  L'nion  Oi'  Comfiijny  of  Culifomia  are  ihe 
IndicHted  Producers  herein   Although  5*\itd  ai  b 
■■motion."  Indichied  Pt^durers   reo.iest  is  gpneral!\ 
in  the  nature  of  a  Complaint   dnfl  has  been  durketed 
at  No  GP  84-51-000  It  II  aKin  lo  a  complaint  filed 
h>  Mobil  Oil  Corporation  et  a!  or.  Aug  28  mM,  at 
Dorket  .\o  GPM-50-000  respect, ng  the  section  110 
reguiHlions  under  the  Natural  Gas  Ptilicy  Acl  of  19"8 
(NGPM  15  use  5:ini -34,12  (1982) 


Fnergy  Regulatory  Corr.mission 
(Commission]  issue  an  Ordfr  rrq..inn^ 
interstate  pipeline  purchasers  'o  rr.ake 
payments  of  the  generic  gathering  and 
compression  allowances  established  by 
Order  No.  94-A'  and  Order  No.  94-C  '" 
m  Docket  No.  RM8O-47-O02,  in  the 
amounts  set  out  in  the  Interim  Rule  * 
and  Final  Rule  *  in  Docket  Nos  R.MbO- 
73-000  and  RM80-74-000.  The  Intenm 
Rule  provided  that  collection  of  these 
allowances  could  begin,  effective  thnty 


'  22  FERCt  61.035  11983) 
'  23  FERC1  61.280  11983) 
•22FERC1«n.(»4(19e3) 
»24  FKRC^  Bl  356(1983) 
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(30)  days  from  the  date  of  publication  of 
that  Order  in  the  Federal  Register 

{mimeo  at  47)  or  March  7, 1983.  These 
allowances  are  self-implementing,  and 
require  that  the  seller  have  contractual 
authority  therefor,  and  that  the  seller 
submit  to  the  purchaser  a  written 
description  of  the  basis  for  the  charges. • 
ard  file  a  blanket  affidavit  with  the 
Commission  under  §  154.94fk)  of  the 
Commission's  regulations. 

Indicated  Producers  assert  that 
despite  the  fact  that  Producers  have 
fu'ly  complied  with  the  Commission's 
Orders,  most  interstate  pipeline 
purchasers  are,  arbitrarily  and  without 
legal  justification,  refusing  to  pay  the 
generic  delivery  and  compression 
allowances.  Indicated  Producers  note 
farther  that  the  Commission  has  pending 
before  it  another  proceeding,  entitled 
"Refunds  Resulting  From  Btu 
Measurement  Adjustmpnts.  Docket  Nos. 
RM84-6-000  et  al. " 

Indicated  Producers  specifically 
request  that  the  Commission  should 
either: 


1.  Direct  the  interstate  pipelines  to 
offset  the  production-related  cost 
allowances  under  section  110  of  the 
Natural  Gas  Policy  Act  of  1978  against 
the  Btu  refund  payments  of  Docket  No. 
RM8G-6-O00,  pt  al.  or 

2.  Direct  the  interstate  pipelines  to 
beyin  making  payments  for  production- 
related  cost  allowances  for  which  they 
ha\e  received  billings  on  a  current  basis 
each  mon'h,  and  to  make  retroactive 
payments  for  which  they  have  received 
billings  within  3C  days  after  the 
Commisiaon's  Order,  or  receipt  of  the 
billing  statement,  whichever  occurs  last. 

Ally  person  desiring  to  be  heard  or  to 
protest  Indicated  Producers'  filing 
should  file  within  15  days  after  notice  is 
published  in  the  Federal  Register,  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Strpet, 
NE.,  Washington,  DC,  20426,  a  motion  to 
intervei.e  or  a  protest  in  accordance 
with  the  requirements  of  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  protests 
filed  will  be  considered  but  will  not 
make  the  protestants  parties  to  the 
proceeding. 

Kenneth  F.  Plumb. 

Secretary: 

ini  Dor  84- 25298  Filed  »-21-*4:  8:45  am) 
BILUNQ  CODE  (717-01-«l 


•  18  CFR  271.1104(6)  (1983):  Order  No.  94-A. 
Appendix  at  10-12. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-51537;  TSH-FRL-2676-7) 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5fa)(l)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-six  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
PMN  84-1149.  84-1150,  84-1151,  84-1152. 

84-1153,  84-1154,  84-1155,  84-1156,  84- 

1157.  84-1158.  84-1159,  84-1160  and 

84-1161— December  8, 1984. 
PMN  84-1162,  84-1163,  84-1164,  84-1165, 

84-1166,  84-1167.  84-1168,  84-1169,  84- 

1170  and  84-1171— December  9,  1984. 
PMN  84-1172.  84-1173  and  84-1174— 

December  10, 1984. 

Written  comments  by: 
PMN  84-1149.  84-1150.  84-1151,  84-1152. 

84-1153,  84-1154,  84-1155,  84-1156,  84- 

1157,  84-1 158  84-1159,  84-11(30  and  84- 

1161— November  8,  1984. 
PMN  84-1162.  84-1163,  84-1164.  84-1165, 

84-1166,  84-1167,  84-1168,  84-1169,  84- 

1170  and  84-1171— November  9, 1984. 
PMN  84-1172.  84-1173  and  84-1174— 

November  10, 1984. 

ADDRESS:  V.'ntten  comments,  identified 
by  the  document  control  number 
■•lOPTS-515371"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-409,  401  M  St„  SW., 
Washington,  DC  20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-216,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202-382-3729). 
SUPPLEMENT  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 


the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

PMN  84-1149 

Manufacturer.  Confidential. 

Chemical.  (G)  Disubstituted 
carbopoiycycie,  salt. 

Use/Production.  (S)  Site-limited 
isolated  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

PMN  8-1-1150 

Manufacturer.  Confidential, 

Chemical.  (S)  2,2'-Methylene-bis-|4.6- 
bis(l.l-dimethylethyl)]-l,3-benzenediol. 

Use/Production.  (G)  Additive  for 
plastics,  rubber  or  lubricants.  Prod, 
range:  Confidential. 

Toxicity  Data.  Ames  Test:  Non- 
mutagenic. 

Exposure.  Manufacture:  dermal,  a 
total  of  17  workers,  up  to  4  hrs/da,  up  to 
300  da/yr. 

Environmental  Release/Disposal.  10 
to  300  kg/batch  released  to  land. 
Disposal  by  publicly  owned  Treatment 
works  (POTW). 

PMN  84-1151 

Manufacturer.  Confidential. 

Chemical.  (Sj  2,2'-MethyIene-bis-[4,6- 
bis(l.l-dimethy!ethyl)]-l,3-benzenediol. 

Use/Production.  (G)  Additive  for 
plastics,  rubber  or  lubricants.  Prod, 
range:  Confidential. 

Toxicity  Data.  Ames  Test.  Non- 
mutagenic. 

Exposure.  Maufacture:  dermal,  a  total 
of  23  workers,  up  to  4  hrs/da,  up  to  300 
da/yr. 

Environmental  Release/Disposal.  10 
to  300  kg/batch  released  to  land. 
Disposal  by  POTW. 

PMN  84-1152 

Importer.  Confidential. 

Chemical.  (G)  Copper  complex  of  a 
substituted  phenyl  azo. 

Use.Hmport.  (S)  Direct  dye  for  paper. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  720  mg/kg; 
Irritation;  Skin — Non-irritant,  Eye — Non- 
irritant. 

Exposure.  Processing:  dermal,  a  total 
of  1  person/shift.  'A  hr/da. 

En  vironmental  Release/Disposal. 
Disposal  by  on-site  biological  waste 
treatment  plants. 
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PMN  84-1153 

Manufacturer.  Confidential 

Chemical.  (G)  Aromatic  substituted 
urea. 

Use/Production.  (G)  Curing  agent  for 
thermoset  resins.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  3.636  mg/ 
kg;  Acute  dermal:  >2  gm/kg;  Irritation: 
Eye — Severe:  Ames  Test;  Not  mutagenic, 
Delayed  contact  hypersensitivity:  No 
sensitization. 

Exposure.  Manufacture:  a  total  of  18 
workers,  up  to  8  hrs/da,  up  to  50  da/yr. 

Environmental  Release /Disposal.  0.1 
kg/batch  released  with  none  to  water 
Disposal  by  POTW. 

PMN  84-1154 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  substituted 
urea. 

Use/Production.  (G)  Curing  agent  for 
thermoset  resins.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  a  total  of  18 
workers,  up  to  8  hrs/da,  up  to  50  da/yr. 

Environmental  Release 'Disposal.  0.1 
kg/batch  released  with  none  to  water. 
Disposal  by  POTW. 

PMN  84-1155  ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Quaternary  poly  amine. 

Use  Production.  (G)  An  additive  used 
in  the  energy  production  industry  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker. 

Environmental  Release/Disposal.  25 
kg/batch  released. 

PMN  84-1156 

Manufacturer  Confidential. 

Chemical.  (G)  Quaternary  ammonium 
chloride  of  oxyalkylated  polyamine. 

Use/Production.  [G]  An  additive  used 
in  the  energy  production  industry  Prod 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  dermal,  a 
total  of  1  worker. 

Environmental Release.'Disposal.  25 
kg/batch  released. 

PMN  84-1157 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxyalkylated  phenolic 
ester. 

Use 'Production.  (G)  An  additive  used 
in  the  energy  production  industry  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker. 

Environmental  Release/Disposal.  25 
kg/batch  released. 


PMN  84-1158 

Manufacturer  Confidential. 

Chemical.  (G)  Quaternary  ainmonium 
chloride  of  an  oxyalkylated  polyamide. 

Use/Production.  (G)  An  additive  used 
in  the  energy  production  industry  Prod. 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker. 

Environmental  Release/Disposal.  25 
kg/batch  released. 

PMN  84-1159 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxyalkylated  tetrol  2- 
butenedioic  acid  ester. 

Use.'Production.  (G)  An  additive  used 
in  the  energy  production  industry.  Prod, 
range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker 

Environmental  Release/Disposal.  25 
kg/batch  released. 

PMN  84-1160 

Manufacturer  Confidential. 

Chemical  (G)  Propoxylated 
imidazoline 

Use/Production.  (G)  An  additive  used 
in  the  energy  production  industry  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker. 

Environmental  Release/Disposal.  25 
kg/batch  released. 

PMN  84-1161 

Manufacturer.  Confidential 

Chemical.  [G]  4-Substituted  benzoic 
acid. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture;  dermal,  a 
total  of  9  workers,  up  to  24  hrs  'da.  up  to 
4.5  da/yr. 

Environmental  Release  Disposal.  0.2 
to  9.6  kg/batch  released.  Disposal  by 
incineration. 

PMN  84-1162 

Manufacturer.  Confidential. 

Chenv.ca!  (G)  Fatty  acids,  ester  with 
polyols. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential 

Toxicity  Data  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture;  dermal,  a 
total  of  6  workers. 

En  vironmental  Release/Disposal. 
Less  than  0.1  kg/batch  released  to 
water.  Disposal  by  sanitary  landfill  and 
state  approved  water  treatment  system. 


PMN  84-1163 

Manufacturer.  The  Minnesota  Mining 
and  Manufacturing  Company. 

Chemical.  (G)  Perfluoroalkyl 
substituted  polyurethane. 

Use/Production.  (S)  Industrial  fiber 
treatm.ent.  Prod,  range;  Confidential. 

Toxicity  Data.  Acute  oral;  >5.0  g/kg; 
Irritation;  Skin — Minimal,  Eye — Non- 
irntant;  Ames  Test:  Non-mutagenic; 
Yeast  assay;  Non-recombinogenic;  C- 
B0D5;  Nil:  C-BOD,o:  Nil;  C-BOD20i  51 
mg/1;  LC50  96  hr  (Fathead  minnow): 
1.000  mg/1. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  20 
workers. 

En  vironmental  Release/Disposal. 
Less  than  2  to  less  than  10  lbs.  released 
to  water  and  less  than  2  lbs.  to  land. 
Disposal  by  biological  wastewater 
treatment,  navigable  waterway  and 
sanitary  landfill. 

PMN  84-1164 

Manufacturer.  Confidential. 

Chemical.  (G)  Disubstituted  benzoic 
acid  ester. 

Use/Production  (G)  Chemical 
intermediate.  Prod  range:  3,000-6,000 
kg/yr. 

Toxicity  Data.  Acute  oral:  Males  and 
females  >  3.200  mg/kg;  Acute  dermal: 
>1  g/kg;  Irritation:  Skin— Slight,  Eye — 
Slight;  Skin  sensitization;  Normal  to 
moderate. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  14 
workers,  up  to  0.8  hr/da,  up  to  10  da/yr. 

Environmental  Release/Disposal. 
Less  than  15  to  30  kg/batch  incinerated. 

PMN  84-1165 

Sicnufacturer.  Confidential. 

Chemical.  (G)  Substituteded 
benzotriazole 

Use/ Production.  (G)  Chemical 
intermediate.  Prod,  range:  650-1,300  kg/ 
yr. 

Toxicity  Data.  Acute  oral:  Males  and 
females  > 3,200  mg/kg;  Acute  dermal; 
>1  g/kg;  Irritation;  Skin — Slight,  Eye — 
Slight;  Skin  sensitization:  Normal. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  9 
workers,  up  to  0.5  hr/da,  up  to  10  da/yr. 

Environmental  Release/Disposal. 
Less  than  0.1  to  9  kg/batch  incinerated. 

PMN  84-1166 

Manufacturer.  Confidential. 

Chemical.  (G)  Functionally  modified 
polyurethane. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range;  50,000-122,000  kg/ 

y 

Toxicity  Data.  No  data  submitted. 
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Exposure.  Manufacture:  dermal,  a 
total  of  26  workers,  up  to  5  hrs/da,  up  to 
49  da/yr. 

Environmental  Release/Disposal.  5  to 
25  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

PMN  84-1167 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  ester. 

Use/Production.  (G)  UV-curabie  resin 
for  clear  finishes.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a    • 
total  of  5  workers. 

Environmental  Release/Disposal 
Confidential. 

PMN  84-1168 

Manufacturer.  E.I.  du  Pont  de 

Nemours  and  Company,  Inc. 

Chemical  (G]  Polysubstituted 
urethane. 

Use 'Production.  (G)  Synthetic  fiber 
finish,  non-dispersive  use.  Prod,  range: 
800-100,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  25.000 
mg/kkg:  Irritation:  Skin— Slight.  Eye — 
.Mild  to  moderate;  Inhalation:  290  mg/ 
m'. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  20  workers,  up  to  7 
hrs/da.  up  to  240  da/yr. 

Environmental  Release/Disposal.  0.4 
to  40  kg/batch  contained  for  disposal. 
Disposal  by  on-site  chemical/biological 
waste  treatment  faciiity. 

PMN  84-1169 

Importer  Confidential. 

Chemical.  (G)  Phenol,  benzylic  ether. 

Use/Import.  (G)  Highly  dispersive  use. 
Import  range:  Confidential. 

Toxicity  Data.  Irritation:  Eye— Non- 
irritant  to  mild;  Ames  Test:  Not 
mutagenic;  Skin  sensitization:  No 
sensitizing  potentiality; 
Photallergenicity;  No  photoallergenic 
properties:  Phototoxicity:  no  phototoxic 
potential. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Conndential.  Disposal  by  POTW. 

PMN  84-1170 

Manufacturer.  Confidential. 

Chemical.  (G)  Rhodium  carboxylate. 

Use/Production.  (G)  Homogeneous 
chemical  catalyst.  Prod,  range: 
Confidential. 

Toxicity  Data.  Confidential. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  recycle  and 
recovery. 

PMN  84-1171 

Manufacturer  The  Minnesota  Mining 
and  Manufacturing  Company. 


Chemical.  [C]  Perfiuoroalkyl 
substituted  polyurethane. 

Use/Production.  (S)  Industrial  fiber 
treatment.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Irritation:  Skin — Minimal,  Eye — Non- 
irritant;  A.mes  Test:  Non-mutagenic: 
Yeast  assay:  Non-recombinogenic:  C- 
BODv  Nil;  C-BOD,o:  Nil;  C-BODio:  Nil: 
COD:  0.60  g/g;  LCjo  96  hr  (Fathead 
minnows):  1,000  mg/1. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  2  to 
less  than  10  lbs  released  to  water  with  2 
lbs  to  land.  Disposal  by  incineration, 
sanitary  landfill,  navigable  waterway 
and  reclamation  or  recycle. 

PMN  84-1172 

Manufacturer.  Confidential. 

Chemical.  (S)  1-Dodecanamine 
sulfate,  mixture  of  mono-  and  di-  amine 
salts. 

Use/Production.  (G)  Catalyst 
promoter  for  contained  use  in  crude  oil 
refineries.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal. 

En  vironmental  Release/Disposal. 
O002  kg/batch  released  to  land. 
Disposal  by  approved  and  licensed  deep 
well. 

PMN  84-1173  I 

Manufacturer.  Confidential. 

Chemical.  (S)  1-Octanamine  hydrogen 
sulfate,  mixture  of  mono-  and  di-  amine 
salts. 

Use/Production.  (G)  Catalyst 
promoter  for  contained  use  in  crude  oil 
refineries.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal.  0.03 
kg/batch  released  to  land.  Disposal  by 
approved  and  licensed  deep  well. 

PMN  84-1174 

Manufacturer  Confidential. 

Chemical.  (S)  Tricyclo  (3.3.1.1'  T 
decan-1-amine  sulfate,  mixture  of  mono- 
and  di-  amine  salts. 

Use/Production.  (G)  Catalyst 
promoter  for  contained  use  in  crude  oil 
refineries.  Prod,  range:  Confidential, 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal.  0.05 
kg/batch  released  to  land.  Disposal  by 
approved  and  licensed  deep  well. 


Dated:  September  14.  1964. 

Linda  A.  Travers. 

.Acting  Director.  Information  Management 
Division. 

|FR  Doc  8*-25220  Filed  9-21-M  845  im\ 
BILLING  CODE  eS60-50-M 


lOPTS-50526;  TSH-FRL-2677-1 ) 

Significant  New  Use  Notification; 
Receipt 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a 
significant  new  use  notice  from  a 
company  that  intends  to  begin 
manufacturing  the  chemical  substance 
4,4'-methylenebis(2-chlorobenzenamino) 
(MDOCA)  in  the  United  States.  The 
company  has  submitted  the  significant 
new  use  notice  voluntarily  in 
anticipation  of  a  possible  EPA  proposal 
to  designate  the  manufacture  of  MBOC.A 
in  the  United  States  as  a  significant  new 
use  of  that  substance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanette  Wiltse,  Chief,  Risk 
Management  Branch.  Existing  Chemical 
Assessment  Division  (TS-778),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-409,  401  M  St., 
SW.,  Washington.  D  C.  20460,  (202-382- 
3832). 

SUPPLEMENTARY  INFORMATION:  Sections 
5(a)(2)  of  TSCA  authorizes  EPA  to 
determine  that  a  use  of  a  chemical 
substance  is  a  significant  new  use;  the 
regulatory  mechanism  for  doing  so  is  a 
significant  new  use  rule  (SNUR).  TSCA 
section  5(a)(1)(B)  requires  persons 
intending  to  engage  in  a  significant  new 
use,  as  designated  by  EPA,  to  submit  a 
significant  new  use  notice  to  the  Agency 
at  least  90  days  before  they  commence 
that  use.  EPA  has  codified  the  notice 
requirements  and  other  general  SNUR 
provisions  at  40  CFR  Part  721,  Subpart 
A. 

At  present,  there  is  no  S.NUR 
proposed  or  in  effect  for  the  chemical 
substance  MBOCA.  However,  the  EP.A 
Office  of  Pesticides  and  Toxic 
Substances  (OPTS)  is  developing  a 
proposed  SNUR  that  would  designate 
the  manufacture  of  MBOCA  in  the 
United  States  as  a  significant  new  use  of 
that  substance.  OPTS  currently  intends 
to  include  a  provision  in  the  proposed 
SNUR  exempting  persons  who,  prior  to 
the  effective  date  of  the  final  SNUR, 
meet  certain  conditions  of  voluntary 
com.pliance. 

Although  EPA  has  not  yet  proposed  a 
SNUR  for  MBOCA.  the  Agency  has 
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received  a  significant  new  use  notice 
from  a  company  that  currently  intends 
to  manufacture  MBOCA  in  the  United 
States.  The  company  submitted  the 
notice  voluntarily,  with  the  knov\,ledge 
that  OPTS  is  developing  the  proposed 
SNUR  described  above  The  company 
subniitted  the  notice  because  it  is 
seeking  to  comply  with  the  SNUR  before 
the  rule  is  promulgated,  and  thus 
possibly  qualify  for  an  exemption  from 
the  final  rule. 

If  OPTS  does  promulgate  a  SNUR  for 
the  manufacture  of  MBOCA  in  the 
United  States,  and  the  rule  contains  a 
voluntary  compliance  exem.ption,  then 
the  Agency  would  determine  whether 
the  company  has  met  all  of  the 
conditions  for  the  exemption  as 
specified  in  the  final  SNUR.  If  such  an 
exemption  were  granted,  EPA  would  not 
require  the  company  to  cease  production 
and  submit  a  new  SNUR  notice  on  the 
effective  date  of  the  final  rule. 

Interested  persons  will  have  an 
opportunity  to  comment  on  the 
voluntary  compliance  exemption  when 
the  SNUR  is  proposed.  The  completed 
non-confidential  document  is  available 
in  the  Public  Reading  Room  E-107  at  the 
above  address. 

The  following  is  a  list  of  data 
extracted  from  the  nonconfidential 
version  of  the  company's  significant 
new  use  notice. 

SNUR  84-1 

Chemical.  4.4-methylenebis(2- 
chlorobenzenamine),  also  identified  as 
4,4-methylenebis{2-chloroaniline)  and 
MBOCA  (CAS  No.  101-14-^). 

Manufacturer.  Confidential. 

Significant  new  use.  Manufacture  in 
the  United  States. 

Use(sj  of  chemical  substance. 
Industrial  and  commercial  crosslinking 
agent  for  polyurett\|me  products. 

Production  range.  Confidential, 

Toxicity  data.  Notjlata  submitted, 

Exposure.  ConfidAitial. 
,   Environmental  n  5ose.  Confidential. 

Disposal.  Confidr  itial. 

(Sec.  5,  Pub  L  94^69   K)  Stat.  2012  (15  U.S.C 

2604]) 

Dated:  September  1'  .  1984. 
Linda  K.  Travers, 

.baling  Director.  Information  Management 

Division. 

|FR  Doc  B4-ZS71S.  Filed  9-21 -»4  8:«  am| 
BILLING  CODE  CSeO-SO-M 


(OPTS-59168A;  OTS-FRL  2678-1) 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemption 

AGENCV:  Environmental  Protection 
Agency  (EPA), 


action:  .Notice 


SUMMARY:  This  notice  announces  EPAs 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME^4-77.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  September  12.  1984 
FOR  FURTHER  INFORMATION  CONTACT: 

Candy  Brassard,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-202.  401  M  Street  SW., 
Washington,  DC  20460,  (202-382-3480). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  new 
information  which  casts  significant 
doubt  on  Its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-84-77. 
EPA  has  detemined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
number  of  workers  exposed  to  the  new 
chemical,  and  the  level  and  duration  of 
exposure  must  not  exceed  those 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  m  this  notice  must 
be  met.  The  following  additional 
restrictions  apply.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 

TSCA: 

1   The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substances  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 


2  The  applicant  must  maintain 
records  of  the  date(s)  of  shipment(8)  to 
each  customer  and  the  quantities 
supplied  in  each  shipment,  and  must 
make  these  records  available  to  EPA 
upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME-84-77. 

Date  of  Receipt:  August  13.  1984. 

\'otice  of  Receipt:  August  24.  1984  (49 
PR  33720). 

Applicant:  Confidential. 

Chemical:  (G)  Aliphatic  amine 
adducted  with  epoxy  resin. 

Use:  (G)  Potting  and  casting 
applications. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  One  year. 

Commencing  on:  September  12. 1984. 

Risk  Assessment:  No  significant 
health  or  environmental  concerns  were 
identified.  The  estimated  worker 
exposure  and  environmental  release  of 
the  test  market  substance  are  expected 
to  be  low.  The  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  September  12,  1984. 

Don  R  Clay. 

Director  Office  of  Toxic  Substances 

[FR  Dot   »*-25:i6  Filed  9-21 -B4  845  8m| 
BILLING  CODE  (SM-SO-M 


[A-7-FRL1 

Region  VII;  Actions  Taken  Under  the 
PSD  and  NSPS  Regulations  (Iowa/ 
Kansas/Missourl/Nebraska) 

.Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EP.^j. 
Region  VII.  has  taken  the  following 
actions  under  either  the  federal 
prevention  of  significant  deterioration  of 
air  quality  (PSD)  regulation.  40  CFR 
52.21  (as  amended  on  August  7,  1980),  or 
the  federal  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS) 
regulation.  40  CFR  Part  60: 
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I  A)  The  followi?ig  PSD  permit  was 
revised: 

N.'XTIO.NAL  COOPERATIVE 
REFINERY  ASSOCIATION,  McPherson, 
K.insas:  Various  revisions  were  made  to 
the  permit  that  was  issued  by  the 
r-u'onai  office  on  July  17,  19«1.  In 
general,  the  revisuins  revised  the 
sequence  of  bringing  the  various  units  of 
the  proposed  project  on  line — the 
emission  iirnits  of  the  permit  were  not 
affecteci.  Issued:  May  17. 1984. 

(Bj  The  "commencement  of 
construction"  deadline  for  the  following 
PSD  project  was  extended  by  18  months: 

IOWA  ELECTRIC  I.IGIfT  AND 
POWER  CO.MPA.W.  Guthrie  County 
GenerHting  Station,  Guthrie  County, 
Iowa:  Proposal  to  construct  a  new  650- 
negawatt  coal-fired  steam  electric 
generating  plant,  approved  by  the 
r(>'.;ional  office  on  October  29,  1982. 
Original  Deadline:  April  29.  1984. 
Revised  Deadline:  October  29,  1985. 
/ssupd:  August  6,  1984. 

(C)  The  following  NSPS  applicability 
and  non-applicability  determinations 
were  issued  by  the  regional  office: 

INTERTHERN.  I.NC.,  St  Louis, 
Nfissouri:  The  regional  office  concluded 
that  the  company's  proposed  new 
furnace  coating  operation  will  not  be 
subject  to  the  requirements  of  40  CFR 
Part  60,  Subpart  SS— Standards  of 
Performance  for  Industrial  Surface 
Coating:  Large  Applicances  (47  FR 
477-8). 

I.=  sued:  July  5.  1984. 

NASHUA  CORP..  Omaha,  Nebraska: 
Since  the  company's  modification  of  an 
existing  paper  coating  line  resulted  in  a 
net  emissions  increase  of  volatile 
organic  compounds,  the  regional  office 
concluded  that  the  modified  facility 
became  an  affected  facility,  subject  to 
the  requirements  of  40  CFR  Part  60. 
Subpart  RR— Standard  of  Performance 
for  Pressure  Sensitive  Tape  and  Label 
Surface  Coaling  Operations.  IsslpcI: 
May  29,  1984. 

Under  §  307(b)(1)  of  the  Clean  Air  Act. 
judicial  review  of  any  of  the  above 
actions  is  available  only  by  the  filing  of 
a  petition  for  review  in  the  appropriate 
U.S.  Circuit  Court  of  Appeals  within 
sixty  (60)  days  of  today's  notice.  Under 
section  307(b)(2)  of  the  Act,  any 
requirements  associated  with  the  above 
actions  may  not  be  challenged  later  in 
civd  or  criminal  proceedings  that  may 
be  brought  by  the  EPA  to  enforce  the 
requirements. 

In  the  above  cases,  the  appropriate 
courts  are  the  Eighth  U.S.  Circuit  Court 
of  Appeals  (St.  Louis,  Missouri)  for 
sources  in  Iowa,  Nebraska  and  Missouri, 
and  the  Tenth  U.S.  Circuit  Court  of 
Appeals  (Denver,  Colorado)  for  sources 


in  Kansas.  A  petition  for  review  must  be 
filed  with  the  appropriate  court  on  or 
before  Novenober  23,  1984. 

Copies  of  the  above  actions  and 
related  information  are  available  for 
public  inspection  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  VII,  Air  and  Waste 
Management  Division,  Air  Branch 
(Room  1414),  324  East  11th  Street. 
Kansas  City,  Missouri  64106, 

Interested  individuals  may  also 
contact  Mr.  Charles  W.  Whitmore  at 
816/374-6525  (FTS:  758-6525). 

Dated:  Augu$t  30. 1984. 

William  Rice, 

Acting  Rt^ional  Administrator. 

|KR  Dw.  M~ZS21\  Fi|pd  9-21-84:  8.45  amj 
BILLING  CODE  SS8(^-S0-M 


[ORO-FRL-2689-61 

Finding  of  No  Significant  Impact  (FNSf) 
for  Demonstration  of  the  USEPA 
Mobile  Incineration  System 

agency:  Envirotimental  Protection 

Agency. 

ACTION:  Announcement  of  FNSI  for 
USEPA  Mobile  Incineration  System. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA,  42 
U.S.C.  4321  et  seq.)  for  the  preparation 
of  environmental  impact  statements,  the 
propost  d  USEPA  action  described 
below  has  been  reviewed. 

Project  Name:  Field  demonstration  of 
a  mobile  system  for  the  detoxification/ 
incineration  erf  hazardous  and  toxic 
substances  from  clean-up  operations  at 
uncontrolled  hazardous  waste  sites. 

Project  Number:  USEPA  Decision  Unit 
Number:  Y-KK:  Task  Number:  YEH-004: 
EPA  Contract  Number:  68-03-3069. 

Project  Originator  U.S.  Environmental 
Protection  Agency,  Office  of  Research 
and  Development,  Municipal 
Environmental  Research  Laboratory — Ci 
Oil  and  Flazardous  Materials  Spills 
Branch  Edison,  New  Jersey  08837. 

Project  Location:  The  system  will  be 
operated  temporarily  as  a 
demonstration  at  hazardous  waste  sites 
throughout  the  country  under  the 
direction  of  the  Project  Originator, 

Project  Objective:  The  objective  of  the 
project  is  to  demonstrate  and  evaluate 
the  USEPA  Mobile  Incineration  System 
at  uncontrolled  hazardous  waste  sites 
throughout  the  United  States.  The 
system  was  specifically  made  mobile  to 
facilitate  nationwide  use.  The  USEPA 
Mobile  Incineration  System  will 


complement  other  mobile  treatment 
systems  that  have  been  developed  and 
field  demonstrated  by  the  Project 
Originator  at  numerous  hazardous  and 
toxic  waste  sites  throughout  the  country. 

During  emergency  remedial  situations, 
the  system  will  be  temporarily  set  up^t 
a  hazardous  waste  site  for  the  on-site 
thermal  destruction  or  detoxification  of 
liquids  and  solids  contaminated 
hazardous  and  toxic  organic  substances. 
System  operating  conditions  will  be 
monitored  in  accordance  with  the 
specific  requirements  of  the  individual 
Federal,  State,  and  Municipal  permits 
that  will  govern  the  operation  of  the 
system. at  the  hazardous  v.aste  site.  In 
general,  these  requirements  will  include: 
The  analysis  of  the  contaminated 
materials  that  are  to  be  incinerated,  the 
continuous  monitoring  of  the  system's 
operation,  the  combustion  process,  and 
the  stack  gas:  and  prior  to  discharge,  the 
temporary  storage  and  subsequent 
analysis  of  kiln  ash  and  process  water 
to  ensure  regulatory  compliance.  At  the 
conclusion  of  a  cleanup  operation,  the 
system  will  be  decontaminated  and 
removed  from  the  site. 

Project  Background:  The  continuing 
discoveries  of  abandoned  hazardous 
waste  sites  have  increased  the  resolve 
of  the  USEPA  to  find  permanent 
solutions  to  the  problems  of  treating  and 
disposing  to  toxic  and  hazardous 
wastes. 

Most  treatment  and  disposal  methods 
do  not  provide  the  environmental 
safeguards  required  by  today's 
regulations.  This  is  especially  true  for 
toxic  substances  containing  more  than 
500  ppm  polychlorinated  biphenvls 
(PCBs).  The  USEPA,  through  the' 
regulations  issued  pursuant  to  the  Toxic 
Substances  Control  Act  (TSCA,  15 
U.S.C.  2601  et  seq),  specifies  high 
temperature  incineration  for  disposal  of 
PCBs  at  concentrations  in  excess  of  500 
ppm.  At  present,  only  five  facilities  in 
the  United  States  have  USEPA  TSCA 
permits  for  the  commercial  incineration 
of  PCB-contaminated  (more  than  500 
ppm)  wastes. 

High  temperature  incineration  is  also 
an  acceptable  method  for  the 
destruction  or  detoxification  of 
hazardous  substances  cited  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA.  AZ  U.S.C.  6905,  6912(a),  and 
6924).  Incinerators  must  meet  the 
requirements  of  the  RCRA  regulations 
(40  CFR  Part  264.  Subpart  0)  for  the 
disposal  bf  ani,  hazardous  substance 
listed  in  the  regulations.  Because  of  the 
limited  number  of  USEPA-approved 
treatment  and  disposal  facilities,  highly 
toxic  incinerable  wastes  from  many 
areas  of  the  United  States  are 
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transported  great  distances  to  these 
facilities. 

High-temperature  incineration  and  air 
pollution  control  technology  currently 
exist  and  can  be  applied  todestroy 
many  types  of  toxic  and  hazardous 
substances,  but  the  problems  associated 
with  the  siting  of  a  fixed  regional 
incineration  facility  and  the  public 
apprehension  about  incineration  have 
limited  the  use  of  the  technology  in  the 
I'nited  States. 

A  promising  publicly-acceptable 
approach  for  using  incineration 
technology  is  to  provide  mobile  or 
transportable  incineration  systems. 
These  systems  can  be:  brought  to 
uncontrolled  hazardous  waste  sites, 
used  to  destroy  the  toxic  and  hazardous 
organic  substances  that  are  at  the  site, 
and  then  removed  from  the  site.  Thus.' 
public  objections  are  reduced  since 
there  is  neither:  (1)  The  creation  of  a 
permanent  waste  disposal  site  to  which 
other  wastes  could  be  brought,  nur  (2) 
the  transport  of  wastes  through  a 
community,  both  of  which  are  concerns 
of  the  local  citizenry. 

The  USEPA,  through  a  seven  year 
program,  has  developed  and  tested  a 
mobile  incineration  system  to  minimize 
the  handling  and  transporting  of 
hazardous  and  toxic  organic  substances 
and  to  maximize  their  safe  treatment 
through  on-site  thermal  destruction 
Since  the  TSCA  and  RCRA  regulations 
mandate  that  trial  burn  tests  be 
conducted  in  order  to  demonstrate  the 
performance  of  incinerators  equipped 
with  air  pollution  control  equipment  a 
series  of  TSCA/RCRA  Trial  Burn  tests 
with  liquids  were  performed. 

The  performance  of  the  USEPA 
Mobile  Incineration  System  exceeded 
all  requirements  under  RCRA  and  TSCA 
for  the  destruction  of  liquid  hazardous 
and  toxic  substances,  including: 
Combustion.  Principal  Organic 
Hazardous  Constituents  (POHCs) 
destruction  and  removal,  HCI  removal, 
and  particulate  removal  efficiencies,  in  a 
safe  manner  without  negatively 
impacting  the  environment  or 
compromising  public  health  and  safety. 
Among  the  substances  successfully 
incinerated  were  PCBs  and 
tetrachloromethane,  two  of  the  most 
difficult  toxic  substances  to  destroy 
Now  that  the  Trial  Burn  tests  with 
liquids  have  been  successfully 
completed,  the  incinerator  will  be  made 
available  on  a  nationwide  basis  to  assist 
Federal  and  State  personnel  during 
remedial  environmental  responses 
Project  Description:  The  USEPA 
Mobile  Incineration  System  is  designed 
to  detoxify  a  wide  variety  of  hazardous 
and  toxic  organic  contaminants  in  soil, 
water,  or  debris.  In  onder  to  meet  the 
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maximum  allowable  size  and  weight 
restrictions  that  govern  the  permit-free 
interstate  transportation  of  semi-trailers 
it  was  necessary  to  limit  the  design 
capacity  of  the  system  for  processing 
solids,  liquids,  and  sludges.  The  design 
processing  rates,  with  20%  excess  air, 
are: 

Contaminated  drv  sand:  up  to  4  TOO 
kg/hr,  (9,000  Ib/hr):  or  Contaminated 
water:  up  to  680  L/hr,  (180  gal/hr):  or 
Contaminated  fuel  oils:  up  to  380  L/hr 
(100  gal/hr) 

The  major  components  of  the  system 
are  mounted  on  three  heavy  duty'semi- 
trailers  and  one  smaller  trailer,  the 
trailers  are  capable  of  operating  at 
remote  locations  and  are  equipped  as 
follows: 

Trailer  No.  7  is  equipped  with  a 
control  console,  solids  feeder,  liquid  and 
sludge  feed  ports,  and  a  refractorv-lined 
rotary  kiln.  The  kiln  operates  with 
excess  air  at  temperatures  up  to  lOOOT 
(1800T]  and  provides  sufficient 
retention  time  to  detoxify  non- 
incinerable  solid  materials,  which  are 
subsequently  collected  as  inert  ash. 
After  being  shredded,  solid  materials 
are  ram  fed  into  the  kiln:  sludges  and 
viscous  fluids  are  pumped  into  the  kiln: 
and  liquids  are  atomized  using  air  or 
steam.  During  the  processing  of  sludges 
and  solids,  residual  ash  and  inert  solids 
are  removed  continuously  from  the 
discharge  end  of  the  kiln.  Vaporized  and 
partially  destroyed  toxic  components 
are  carried  by  the  exhaust  gases  through 
a  self-aligning  duct  into  the  secondary 
combustion  chamber  on  Trailer  No.  2. 

Trailer  No.  2  is  equipped  with  a 
refractory-lined  secondary  combustion 
chamber  (SCC)  designed  to  operate  at 
1200-C  (2200'F)  and  to  maintain  a 
minimum  2-second  gas-stream  dwell 
time  with  more  than  3%  excess  oxygen. 
These  operating  conditions  are 
stipulated  under  TSCA.  which  regulates 
the  incineration  of  PCBs.  These 
conditions  are  also  sufficient  to  destro> 
other  highly  toxic,  stable  organic 
substances,  including  pesticides.  The 
flue  gas  flows  through  a  venturi  nozzle 
which  IS  used  to  monitor  gas  residence 
time.  The  SCC  gas  stream  is 
continuously  sampled  immediately  prior 
to  its  passage  from  the  SCC  into  the 
system's  air  pollution  control  equipment 

Trailer  No.  3  consists  of  air  pollution 
and  ancillary  equipment  which  are 
designed  to  cool  the  flue  gas  and  to 
remove  particulate  matter  and  acid 
gases  from  the  gas  stream,  The  hot  flue 
gas  is  cooled  in  a  wetted-throat  quench 
elbow,  with  the  excess  water  being 
separated  in  a  ground  level  pump  Fly 
ash  and  submicron-size  particulate 
matter,  such  as  phosphorus  penloxide 
are  removed  by  a  Cleanable  High- 


Efficiency  Air  Filter  (CHEAF).  The  gases 
then  pass  through  a  mass-transfer 
(packed-bed)  scrubber  where  acid  gases 
(HCI,  SO,)  are  removed.  To  prevent  the 
leakage  of  any  gaseous  or  vapor 
emissions,  the  entire  incineration  system 
IS  maintained  under  negative  pressure 
by  a  diesel-dnven  induced-draft  fan. 
The  cleaned  flue  gas  is  released  to  the 
atmosphere  through  a  40-foot  high  stack. 

Trailer  No.  4  provides  a  fully 
automated  gas-sampling  and  dual 
analysis  system,  which  incorporates 
gas-sampling  pumps,  gas  analyzers, 
calibration  gases,  automated  valves,  and 
microprocessor  controllers.  The 
monitoring  system  continuously  draws 
gas  samples  from  two  locations  (the 
SCC  exit  prior  to  quenching  and  the 
stack):  analyzes  for  0,.  CO..  CO.  SO,. 
NO,,  and  total  hydrocarbons  (THC):  and 
prints  the  results  at  a  computer  terminal. 
The  microprocessor  controller  is 
connected  to  the  incinerator  safety- 
interlock  system  and  automatically  and 
immediately  stops  the  feeding  of 
hazardous  material  if  the  concentration 
of  the  monitored  components  in  the  flue 
gas  and  stack  emissions  exceed 
acceptable  levels 

An  environmental  review  of  the 
project  indicates  that  the  system  will 
have  no  adverse  environmental  impacts 
Because  of  the  mobile  nature  of  the 
incineration  system,  and  its  temporary 
installation  and  brief  operation  at  sites 
where  emergency  hazardous  conditions 
already  exist,  the  system  will  have 
m.inimal  negative  impact  at  any 
hazardous  waste  site  in  the  nation. 
Consequently,  a  preliminary  decision 
has  been  made  that  an  Environmental 
Impact  Statement  (EIS)  is  not  necessary 
for  the  USEPA  Mobile  Incineration 
System.  This  decision  is  based  on  a 
review  of  the  project  plan,  supporting 
documents,  and  the  demonstrated 
satisfactory  performance  of  the  system, 
which  is  substantiated  bv  the  results  of 
the  TSCA/RCRA  Trial  Burn  tests  that 
have  already  been  conducted 
All  of  the  above-n^^lnoned 
documents,  along  ^^h  an 
Environmental  Assessment,  are  on  file 
at  the  USEPA  Region  II  office  in  New 
York  City  and  at  the  USEPA  Oil  and 
Hazardous  Materials  Spills  Branch  in 
Edison.  New  Jersey,  where  they  are 
available  for  public  review  upon 
request.  These  documents  will  also  be 
on  file  at  each  USEPA  Regional  office  in 
the  Region  where  operation  of  the 
incinerator  is  proposed  or  underway 
DATES:  Comments  may  be  submitted  to 
the  USEPA.  All  comments  must  be 
received  within  thirty  (30)  calendar  days* 
of  the  publication  date  of  this  Finding  of 
No  Significant  Impact  (FNSI).  Please 
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address  your  comments  to  the  Chief,  Oil 
and  Hazardous  Materials  Spills  Branch, 
Office  of  Research  and  Development. 
U.S.  Environmental  Protection  Agency. 
Edison.  NJ  08837.  After  evaluating  any 
comments  received,  the  USEPA  will 
make  a  final  decision.  However,  no 
derision  will  be  made  until  at  least 
thirty  (30)  calendar  days  after  the 
publication  date  of  this  FNSI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Yezzi.  Jr.  of  the  Oil  and 
Hazardous  Materials  Spills  Branch  at 
2(n-321-«703. 

Da'ed:  August  28,  1984. 

Donald  |.  Ehreth, 

Acting  Assistant  Administrator  for  Research 
and  Development 

li-T*  Doc  S4-M191  Filed  »-21-»4.  8;4S  •m) 
WUJNQ  COOE  tSeO-SA-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

IMM  OodMt  »4os.  M-M1  and  84-«42;  Hi« 
No*.  BPCT-«30«18KG  and  BPCT- 
831018KG1 

Retherford  Publications,  Inc.  et  al.; 
Memorandum  Opinion  and  Order; 
Erratum 

in  the  matter  of  applications  of  Retherford 
PubliMtioM,  inc.  (MM  Docket  No.  84-641. 
File  No.  BPCT-830eiaKG);  Craig  Fox,  George 
and  Russell  Kimble,  a  partnership  d/b/a 
Jamestown  TV  Associates  (MM  Docket  No. 
84-842,  File  No.  BPCT-831(n8KG):  for 
construction  permit  for  New  TV  station. 
Channel  26,  (amestown.  New  York. 

Released  September  13.  1984. 

The  Memorandum.  Opinion  and  Order 
in  the  above  entitled  proceeding 
released  September  6, 1984,  (49  FR 
35686,  September  11, 1984),  is  corrected 
to  change  the  Docket  No.  for  Craig  Fox. 
George  and  Russell  Kimble,  a 
partnership  d/b/a  Jamestown  TV 
Associates  from  MM  94-842  to  MM  84- 
842. 

William  J.  Tricarico. 
Secretary.  Federal  Communications 
Commission. 

|FR  Doc  a*-2i2bS  Fikd  9-21-84.  »:45  am\ 
BIUJNG  COOE  C712-01-M 


I  FCC  Nos.  S4-422,  S4-435,  84-4361 

Specialized  Mot>ile  Radio  Systems 
Applications  in  ttw  Chicago,  Dallas, 
and  Houston  Areas 

agency:  Federal  Communications 

Commission. 

ACTION:  Order  establishing  random 

aelection  lottery  procedures. 


SUMMARY:  The  Commission  has  adopted 
three  Memorandum  Opinion  and  Orders 


establishing  random  selection  lottery 
procedures  to  select  from  among 
competing  applications  for  800  MHz 
Specialized  Mobile  Radio  Systems  in  the 
Chicago,  Dallas,  and  Houston  areas. 
This  action  was  taken  to  expedite  the 
applications  process  because  there  are 
no  substantial,  material  differences 
among  the  competing  applications. 
FOR  FURTHER  INFORMATION  CONTACT 
Jerold  Feldman,  Private  Radio  Bureau, 
(202)  632-7125. 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretory. 

SUPPI.EMENTARY  INFORMATION: 

Memorandum  Opinion  and  Order 

In  the  matter  of  SMRS  application  in  the 
Chicago,  Illinois  Area.  FCC  84-435. 
Adopted:  September  12.  1984. 
Released.  Sieptember  18,  1984. 

By  the  Conunission  Commissioner  Quello 
concurring  in  the  result. 

1.  On  April  16,  1984,  the  Commission, 
in  accordance  with  procedures  set  forth 
in  the  Second  Report  and  Order  in 
General  Docket  No.  81-768.  48  FR  27182 
(June  13,  1983),  initiated  by  Pubhc  Notice 
(No.  3504)  ao  expedited  paper  hearing 
proceeding  to  select  licensees  from 
among  competing  applicants  for 
Specialized  Mobile  Radio  (SMR)  800 
MHz  channels  in  the  Chicago,  Illinois 
area.  Only  tiose  applications  which  met 
the  filing  requirements  as  set  forth  in  our 
Second  Report  and  Order  in  PR  Docket 
No.  79-191,  et  al..  90  FCC  2d  1281  (1982), 
are  being  considered. 

2.  The  Public  Notice  citing  the 
comparative  criteria  established  in  our 
Memorandum  Opinion  and  Order 
terminating  PR  Docket  No.  79-191.  et  a!.. 
48  FR  51917  (November  15,  1983).  noted 
that  applicants  will  be  awarded 
comparative  points  based  upon  the 
following: 

(1)  Applications  proposing  to  expand 
an  existing  loaded  trunked  system  will 
be  awarded  two  comparative  points. 

(2)  Applications  proposing  to  operate 
a  new  trunked  system  will  be  awarded 
one  comparative  point. 

(3)  Applications  proposing  to  operate 
a  conventional  system  will  be  awarded 
no  comparative  points. 

3.  In  accordance  with  Rule  1.221. 
applicants  were  required  to  file  a  Notice 
of  Appearance  and  Statement  and  sen'e 
copies  on  all  other  applicants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  filing  of  appearance  or 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecute 


pursuant  to  Rules  1.221(c)  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  complaints  the 
qualifications  or  statements  of 
competing  applicants. 

4.  The  Public  Notice  indicated  that  we 
would  review  the  information  submitted 
and  make  a  final  decision  concerning 
the  proper  comparative  praints  for  each 
applicant.  After  the  pap>er  proceedings, 
those  applications  with  the  highest 
number  of  comparative  points  would  be 
granted.  If  sufficient  channels  were  not 
available  to  grant  all  appbcations  with 
the  same  number  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accordance  with  the  Commission's 
lottery  procedures. 

5.  The  Public  Notice  initiating  this 
proceeding  listed  43  applications  for 
SMR  stations  in  the  Chicago,  Illinois 
area.'  Of  these  applications  the 
following  were  dismissed  for  the 
reasons  shown: 


Applcarrt 

Re 

No 

DtSOMMd 

RMwm  tor  (iwnsaal 

J.B. 

508040 

•-1S-M 

AM*«toolor 

Communi- 

■y««na tnlhia  40 

cations.  Inc. 

fvwn  o«  flDastmQ 
Mtfon  M  CMcago, 
mnat  proHbiM 
by  Ruto  90  eZ7(b) 

Texas  MoM* 

508070 

8-27-84 

Fakn  10  p*B«d* 

Gommon^ 

MqMartad 

catKKis,  Inc 

qutftymg 

6.  The  following  applications  are  also 
dismissed  by  this  order,  for  the  reasons 
shown: 


Applican) 

He  No 

naaior  tor  dHwaaaal 

Amencar  Radio 

508661 

Communications.  Inc- 

returned 

Uarc«l  Boutan  d  b  a. 

500022 

Fa*»a»  respond. 

Conlidential 

Co*Timuntcalions  Co 

Wayiw  E  Heaty  

508887 

Oo 

Kokusai  Electric  Co.  01 

508561 

Do 

Amanc* 

NLIR  CorporatKXl 

509058 

Do. 

Ropeatar  Heota)*  . 

509212 

Do. 

ScoTJion  Systaraa,  Inc.... 

509087 

Do 

Sound-Tromcs,  Inc _.. 

508347 

Do. 

Upcon.  Inc 

509044 

Oo. 

7.  Based  on  the  Notices  of  Appearance 
and  Statements  and  clarifying 
information  furnished  by  several 
applicants  pursuant  to  our  request  we 
have  determined  that,  of  the  remaining 
applications,  one  application  is  assigned 
two  comparative  points  for  proposing  to 
expand  an  existing  loaded  trunked 
system  and  31  applicatio.ns  are  each 
assigned  one  comparative  point  for 


'  The  April  16  Public  Notice  listed  42  applications 
On  April  30, 1984,  the  Commission  released  a  Pubhc 
Notice  (.No.  3914)  adding  an  applicant  who  was 
omitted  from  the  initial  hat  of  participants 
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proposing  to  operate  a  new  trunked 
system. 

8.  Consistent  with  the  April  16  Public 
Notice  and  the  policies  and  procedures 
in  our  Second  Report  and  Orders  in 
General  Docket  No.  81-768,,  Supra,  and 
PR  Docket  No.  79-191,  et  al..  supra, 
applications  assigned  the  highest 
number  of  comparative  points  will  be 
granted  without  a  lottery  if  there  are 
sufficient  channels  available  to 
accommodate  such  applicants. 
Therefore,  the  application  of  Omni 
Comm  (File  no.  506640),  to  add  5 
channels  to  its  existing  loaded  10 
channel  SMR  system  WZH-901  located 
in  Chicago,  Illinois  will  be  granted. 

9.  When  spectrum  remains  available 
but  is  insufficient  to  grant  applications 
which  are  without  substantial,  material 
difference  *  and  which  are  assigned  one 
comparative  point,  those  applications 
will  be  designated  for  random  selection. 
Since  sufficient  channels  are  not 
available  to  grant  all  31  applications 
proposing  to  operate  a  new  trunked 
system,  grants  of  those  applications, 
which  are  listed  in  the  attachment,  will 
be  made  in  accordance  with  the 
Commission's  lottery  procedures.' 

10.  Accordingly,  it  is  ordered, 
pursuant  to  section  309(i)  of  the 
Communications  Act  of  1934,  as 
amended,  (47  U.S.C.  309(i))  and  S  1-972 
of  the  Commission's  Rules  (47  CFR  972), 
that  a  lottery  will  be  conducted  to  select 
from  among  the  31  competing 
applications  for  new  trunked  SMR 
systems  in  the  Chicago,  Illinois  area.  A 
Lottery  Notice  will  be  issued  shortly 
providing  the  date  and  procedures  for 
this  random  selection  process. 
William  |.  Tricarico 

Secretary 

Applications  in  the  Chicago,  llUnoit  Area 

1.  ACI  Communications,  P.O.  Box  8154 
Mernllville,  I.N  46410,  Chicago.  IL,  ,V)6638 

2.  Advanced  Communications  Systems.  319 
Wilson  St..  W  Chicago.  IL  60185.  Chicago, 
IL.  507722 

3.  Adv.  Radio  Comm.  Services  of  Florida.  Inc.. 
P.O.  Box  10. 1700  South  Dixie  Highway. 
Boca  Raton.  FL  33432-0019.  Chicago.  IL 
509230 

4.  R.W.  Brown  Electronics  Inc.,  1280  E.  State 
Street  P.O.  Box  334,  Sycamore.  IL  60178, 
Plato  Center,  IL.  507727 

5  Capital  B  Corporation,  303  E.  Wacker 
Drive,  Suite  94a  Chicago.  IL  60601, 
Chicago,  IL.  509224 


»  4«  F.R.  27182.  27195  (June  13.  1983) 
'  There  ire  no  iub»tantUl.  material  difference* 
among  the«e  applicants  since  they  all  propose  to 
operate  a  new  5  chanoel  trunked  SMR  syslain  and 
there  are  no  financial  qualifications  required  for 
applying  for  an  SMR  licanse.  We  deem  tiiere  to  be 
no  substantial,  material  differences  among 
application*  whidi  art  aaaignad  the  tame  number  of 
comparativApolstt.  3»»  Mtmonindvai  Opinion  and 
Order  Docket  No.  ia2a2.  51  FCC  2d  »«8.  960  (1075). 


6  Com/Rad  Inc.,  1781  Oakton  Blvd.,  Det 
Plaines.  IL  60018,  Chicago,  IL.  507729 

7  Comven,  Inc.,  2829  N.  ScotUdale  Rd., 
Scottsdale.  AZ  85257,  Batavia,  IL,  508142 

8.  Comven.  Inc.,  2829  N.  Scottsdale  Rd., 
Scottsdale,  AZ  86257,  Gary,  IN.  508143 

9  Crescent  Cardboard  Co..  c/o  Crescent 
Communications,  112  East  100  North, 
Logaa  UT  84321,  Chicago.  IL.  508832 

10.  John  Dittrich,  3624  Emerson  Street. 
Franklin  Park.  IL  80131.  Chicago.  IL.  508019 

11  Epic  Systems,  Inc.,  1126  Bellwood  Ave., 
Bellwood.  IL  60104,  Chicago,  IL.  509158 

«■  |ohn  J.  Gottsman,  dA)  as.  G  A  S 
Enterprises.  1021  Stone  Canyon  Road,  Los 
Angeles,  CA  90024,  Chicago,  IL,  509068 

13.  Leader  Communications,  Inc.,  3003  W. 
Madison.  Bellwood,  IL  60104.  Milwaukee. 
WI.  509116 

14.  Roy  Marsh.  Jr..  d/b  as.  Roy  Marsh 
Enterprises,  104  Butlers  Court.  Conroe,  TX 
77302,  Chicago,  IL  508138 

15.  Microwave  Carphones.  Inc.,  P.O.  Box 
430016,  Houston,  TX  77243,  Chicago,  IL. 
508222 

16.  Jack  Miner,  P.O.  Box  3268,  Munster,  IN 
48321,  Chicago,  IL  508742 

17.  Motorla.  Inc.,  1270  Fairfield  Rd.. 
Gettysburg.  PA  17325.  Chicago.  IL.  507479 

18.  Motorola,  Inc..  1270  Fairfield  Rd., 
Gettysburg,  PA  17325.  Kenosha,  WI,  507508 

19  Motorola,  Inc.,  1270  Fairfield  Rd.. 
Gettysburg.  PA  17325,  Valparaiso,  IN, 
507512 

20.  Motorla.  Inc.,  1270  Fairfield  Rd.. 
Gettysburg,  PA  17325,  Plato  Center.  IL 
508119 

21.  Guy  P.  McSweeney.  3340  Peachtree  Rd., 
NE.  Suite  1690,  Atlanta.  GA  30326.  Chicago. 
IL,  509241 

22  Peak  Electronics.  Inc.,  5707  W.  Howard 
St.,  Niles,  IL  60648,  Chicago,  IL  507744 

23.  Richard  A.  Boiilais,  d/b  as,  Private-Line 
Communications  Co.,  4833  W  Country 
Gables,  Glendale,  AZ  85308.  Chicago.  IL, 
507750 

24.  R.W.O.  Communications.  715  North 
Elmwood  Drive,  Aurora,  IL  60508,  Aurora. 
IL  507519 

25  Tactel  Systems,  Inc..  8325  Old  Mariboro 
Pike,  Unit  A-13,  Upper  Marioboro  MD 
20772,  Chicago.  IL  506188 

26.  Tele-Communications  Radio.  Inc  .  960 
Rand  Avenue.  Des  Plames,  IL  80018. 
Chicago.  IL  509214 

27.  Thompson  Sales  &  Service.  2400  West 
Ridge  Road.  Gary,  IN  46408.  Chicago.  IL 
507755 

28  United  States  Sugar  Corp.,  Post  Office 

Drawer  1207,  Clewiston,  FL  3344a  Chicago. 

IL  509165 
Western  Union  Telegraph  Co.,  1  Lake  Street. 

Upper  Saddle  River.  N|  07458.  Milwaukee. 

WI,  508365 

30.  Weston  Union  Telegraph  Co..  1  Lake 
Street,  Upper  Saddle  River,  NJ  07458. 
Chicago,  IL  508775 

31.  Xentel  Corporatioa  P.O.  Box  2066, 
Burbank,  CA  91507,  Chicago  IL  507531 

Memorandum  Opinion  and  Order 

In  the  Matter  of  SMRS  Apphcations  in  the 
Dallas,  Texas  Area,  FCC  84-422. 
Adopted:  September  12. 1984. 
Released:  September  18. 1964. 


By  tha  CoiwniMkNi:  Commisnoner  Qucilo 
concurring  in  the  raault. 

1.  On  April  16. 1984,  the  Commission, 
in  accordance  with  procedures  set  forth 
in  the  Second  R^)ort  and  Order  in 
General  Docket  No.  81-768.  48  FR  27182 
(June  13. 1983),  initialed  by  Public  Notice 
(No.  3504)  an  expedited  paper  hearing 
proceeding  to  select  hcensees  from 
among  competing  applicanti  for 
Specialized  Motrile  Radio  (SMR)  800 
MHz  channels  in  the  Dallas.  Texas  area. 
Only  those  applications  which  met  the 
filing  requirements  as  set  forth  in  our 
Second  Report  and  Order  in  PR  Docket 
No.  79-191.  et  al..  90  FCC  2d  1281  (1982), 
are  being  considered. 

2.  The  Public  Notice,  citing  the 
comparative  criteria  estabhshed  in  our 
Memorandum  C^inion  and  Order 
terminating  PR  Docket  No.  796-191.  et 
al.  48  FR  51917  (November  15. 1983), 
noted  that  applicants  will  be  awarded 
comparative  points  based  upon  the 
following: 

(1)  Applications  proposing  to  f^pMH 
an  existing  loaded  trunked  system  will 
be  awarded  two  comparative  points." 

(2)  Applications  proposing  to  operate 
a  new  trunked  system  will  be  awarded 
two  comparative  point. 

(3)  Applications  proposing  to  operaU 
a  conventional  system  will  be  awarded 
no  comparative  points. 

3.  In  accordance  with  Rule  1.221, 
applicants  were  required  toiila  a  Notice 
of  Appearance  and  Statement  and  serve 
copies  on  all  other  appHcants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  filing  of  appearance  or 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecrute 
pursuant  to  Rules  1.221(c)  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  complaints 
concerning  the  quahfications  or 
statements  of  competing  applicants. 

4.  The  Public  Notice  indicated  that  we 
would  review  the  information  submitted 
and  make  a  final  decision  concerning 
the  proper  comparative  points  for  each 
applicant.  After  the  paper  proceedings. 
those  applications  with  the  highest 
number  of  comparative  points  would  be 
granted,  if  sufficient  channels  were  not 
available  to  grant  all  apphcations  with 
the  same  number  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accordance  with  the  Commission's 
lottery  procedures. 

5.  The  Public  Notice  initiating  this 
proceeding  listed  36  applications  for 
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SMR  stations  in  the  Dallas,  Texas  area.* 
Of  these  applications  the  following  were 
dismissed  for  the  reasons  shown: 
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6.  The  following  apphcations  are  also 
dismissed  by  this  order,  for  the  reasons 
shown: 
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7.  Based  on  the  Notices  of  Appearance 
and  Statements  and  clarifying 
information  furnished  by  several 
applicants  pursuant  to  our  request  we 
have  determined  that  the  remaining  23 
applications  .ire  each  assigned  one 
comparative  point  for  proposing  to 
operate  a  new  trunked  system.' 

8.  When  spectrum  remains  available 
but  is  insufficient  to  grant  applications 
which  are  vx.'hout  substantial,  material 
differences  ♦and  which  are  assigned 
one  comparative  point,  those 
applications  will  be  designated  for 
random  selfc;iun.  Since  sufficient 
channels  are  not  available  to  grant  all  23 
applications  proposing  to  operate  a  new 
trunked  sy-'en.  grants  of  these 


■  The  Apnl  ifi  Public  Notice  listed  34  applications. 
On  Apnl  30.  1<J«4.  th.-  Commission  released  a  Public 
Notice  (No  .1>n4|  adding  two  applicants  who  were 
omitted  from  the  iniiial  list  of  participants. 

•  The  apphr.anon  of  Weldon  A.  Irby  (File  No. 
507784)  is  incJuiVi  m  ;.^is  group.  However.  Irby's 
application  will  he  di-^iKnaied  for  hearing  if  its 
ranking  in  the  loiipi-y  will  permit  a  grant  of  the 
application  Irhy  »  rfuphcaiion  for  a  new  trunked 
SMR  system  in  Kor-  Worth.  Texas  was  filed  with 
similar  appliciiiuns  lor  systems  at  the  same 
transmitter  loimirm  hv  Irhy  s  wife,  his  wife's 
brother  H.  |  Mrt;inni9  Ihrpe  corporations  of  which 
McCinnn  is  <i  pniici[j«l  four  employees  of 
McCinnis,  McCinm.s  iUorney  and  McCinnis' 
accountant,  in  an  apparent  abuse  of  the 
Commission's  applications  process,  Irby  was  also 
an  employee  of  McGinnis  All  applications  have 
beer,  dismissed  pno'  (o  or  during  this  proceeding 
with  the  exception  of  irby  s  application.  Irby  has 
requested  a  heanng  (See  Para  5), 

♦  48  FTl  271dZ  2719<r(June  13. 1983). 


applications,  which  are  listed  in  the 
attachment,  will  be  made  in  accordance 
with  the  Commission's  lottery 
procedures.* 

9.  According,  it  is  ordered,  pursuant  to 
section  309(i)  of  the  Communications 
Act  of  1934,  as  amended  (47  U.S.C. 
309(i))  and  §  1.972  of  the  Commissions 
Rules  (47  CFR  1.972),  that  a  lottery  will 
be  conducted  to  select  from  among  the 
23  competing  applications  for  new 
trunked  SMR  systems  in  the  Dallas, 
Texas  area.  A  Lottery  Notice  will  be 
issued  shortly  providing  the  date  and 
procedures  for  this  random  selection 
process. 

Applications  in  the  Dallas,  Texas  Area 

1.  I^roy  H.  Brorson.  Suite  440.  6500 
Greenville.  Dallas.  TX  75206.  Dallas,  TX, 
507726 

2.  Central  Communications  &  Electronics, 
Inc.,  103  East  Pioneer  Drive.  Irving,  TX. 
75061.  Cedar  Hill,  TX.  509210 

3.  Circle  Communications.  2740  So.  Freeway, 
Fort  Worth,  TX  76104,  Fort  Worth,  TX, 
507781 

4.  Creative  Mobile  Communications.  P.O.  Box 
366,  Spring,  TX  77373,  Irving.  TX.  509209 

5.  Decom  Systems,  Inc.,  340  Rancheros  Drive. 
San  Marcos.  CA  92069.  Cedar  Hill,  TX, 
507345 

6.  Glenn  Olsen,  d.b.a.  Elecom 
Communications,  4821  N.  Hydraulic, 
Wichita,  KS  67219,  Fort  Worth,  TX,  507495 

7.  John  J.  Cottsman.  d.b.a.  G  &  S  Enterpnses. 
1021  Stone  Cayon  Road.  Los  Angeles,  CA 
90024,  Cedar  Hill,  TX  509067 

8.  Weldon  A.  Irby,  1112  Forest  Oaks  Lane, 
Hurst,  TX  76053  Fort  Worth,  TX.  507784 

9.  jecca  Towers.  Inc.,  P  O  Box  1779,  Kilgore, 
TX  75662,  Denton.  TX,  507499 

10.  Leader  Communications.  3003  W. 
Madison,  Bellwood,  IL  60104,  Fort  Worth, 
TX,  508779 

11.  Metro  Mobile  Communications.  Inc..  555 
Madison  Avenue.  .New  York.  NY  10022, 
Celina,  TX,  506591 

12.  Microwave  Carphones.  Inc.,  P.O.  Box 
430016,  Houston,  TX  77243,  Dallas.  TX, 
508043 

13.  Mobil/Comm  of  Texas.  Inc.,  P.O.  Drawer 
2367.  Jackson.  MS  39205  Dallas.  TX,  507516 

14.  Mobile  Telephone  of  America.  Inc..  14  S. 
41st  Place,  Phoenix.  AZ  85034.  Fort  Worth, 
TX.  508289 

15.  Motorola.  Inc..  1270  Fairfield  Rd.. 
Gettysburg,  PA  17325,  White  Settlement, 
TX,  508120 

16.  Motorola.  Inc..  1270  Fairfield  Rd.. 
Gettysburg.  PA  17325.  Dallas.  TX.  508127 

17.  Guy  P.  McSweeney.  3340  Peachtree  Rd.. 
NE.  Suite  1690,  Atlanta.  CA  30326.  Dallas. 
TX,  509219 


»  There  are  no  tubslantial,  material  differences 
among  these  applicants  since  they  all  propose  to 
operate  a  new  5  channel  trunked  SMR  system  and 
there  are  no  financial  qualifications  required  for 
applying  for  an  SMR  license  We  deem  there  to  be 
no  substantial,  material  differences  among 
applications  which  are  assigned  the  same  number  of 
comparative  points.  See  Memorandum  Opinion  and 
Order.  Docket  No.  18262.  51  FCC  2d  945,  960  (1975). 


18.  William  R.  Miller,  d.b.a.  Russ  Miller 
Communications.  3620  Byers  Avenue.  Ft. 
Worth,  TX  76107,  Arlington,  TX,  506699 

19.  Ralph  C.  Parker,  P.O.  Box  2247,  Wichita 
Falls,  TX  76307,  While  Settlement,  TX, 
507788 

20.  Ralph  C.  Parker.  Box  2247,  Wichita  Falls, 
TX  76307,  Attn:  Ralph  C.  Parker.  Dallas. 
TX,  507743 

21.  Texas  Instruments  Inc.,  P.O.  Box  225214 
M/S  396,  Dallas,  TX  75265.  Dallas,  TX, 
507754 

22.  Texas  Tower  Leasing,  Inc.,  1801  River 
Oaks  Road,  Abilene.  TX  79605,  Dallas.  TX. 
508760 

23.  Western  Union  Telegraph  Co.,  1  Lake 
Street,  Upper  Saddle  River.  NJ  07458, 
Dallas.  TX.  508871 

Memoranduni  Opinion  and  Order 

In  the  matter  of  SMRS  Applications  in  the 
Houston,  Texas  Area,  FCC  84-436. 
Adopted:  September  12, 1984. 
Released:  September  18, 1984. 

By  the  Commission:  Commissioner  Quelle 
concurring  in  the  result. 

1.  On  April  16, 1984,  the  Commission, 
in  accordance  with  procedures  set  forth 
in  the  Second  Report  and  Order  in 
General  Docket  No.  81-768,  48  FR  27182 
(June  13, 1983),  initiated  by  Public  Notice 
(No.  3504)  an  expedited  paper  hearing 
proceeding  to  select  licensees  from 
among  competing  applicants  for 
Specialized  Mobile  Radio  (SMR)  800 
MHz  channels  in  the  Houston.  Texas 
area.  Only  those  applications  which  met 

-the  filing  requirements  as  set  forth  in  our 
Second  Report  and  Order  in  PR  Docket 
No.  79-191.  et  al..  90  FCC  2d  1281  (1982), 
are  being  considered. 

2.  The  Public  Notice,  citing  the 
comparative  criteria  established  in  our 
Memorandum  Opinion  and  Order 
terminating  PR  Docket  No.  79-191.  et  al. 
48  FR  51917  (Number  15, 1983),  noted 
that  applicants  will  be  awarded 
comparative  points  based  upon  the 
following: 

(1)  Applications  proposing  to  expand 
an  existing  loaded  trunked  system  will 
be  awarded  two  comparative  points. 

(2)  Applications  proposing  to  operate 
a  new  trunked  system  will  be  awarded 
one  comparative  point. 

(3)  Applications  proposing  to  operate 
a  conventional  system  will  be  awarded 
no  comparative  points. 

3.  In  accordance  with  Rule  1.221, 
applicants  were  required  to  file  a  Notice 
of  Appearance  and  Statement  and  serve 
copies  on  all  other  applicants  within  30 
days.  The  purpose  of  the  information 
furnished  in  the  statement  was  to 
determine  each  applicant's  comparative 
points.  The  Public  Notice,  sent  to  each 
applicant  by  certified  mail,  stated  that 
an  untimely  filing  of  appearance  or 
failure  to  respond  could  result  in 
dismissal  for  failure  to  prosecute 
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pursuant  to  Rules  1.221(c)  and  1.961(b). 
Applicants  were  given  20  days  to  submit 
rebuttals  or  informal  complaints 
concerning  the  qualifications  or 
statements  of  competing  applicants. 

4.  The  Public  Notice  indicated  that  we 
would  review  the  information  submitted 
and  make  a  final  decision  concerning 
the  proper  comparative  points  for  each 
applicant.  After  the  paper  proceedings, 
those  applications  with  the  highest 
number  of  comparative  points  would  be 
granted.  If  sufficient  channels  were  not 
available  to  grant  all  applications  with 
the  samejdumber  of  comparative  points, 
grants  in  that  group  would  be  made  in 
accoradance  with  the  Commission's 
lottery  procedures. 

5.  The  PubUc  Notice  initiating  this 
proceeding  listed  55  applications  for 
SMR  stations  in  the  Houston,  Texas 
area.'  Of  these  applications  the 
following  were  dismissed  for  the 
reasons  shown: 
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6.  The  following  applications  are  also 
dismissed  by  this  order,  for  the  reasons 
shown: 
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7.  Based  on  !he  Notices  of  Appearance 
and  Statements  and  clarifying 
information  furnished  by  several 
applicants  pursuant  to  our  request  we 


have  determined  that,  of  the  remaining 
applications.  36  applications  are  each 
assigned  one  comparative  point  for 
proposing  to  operate  a  new  trunked 
system  and  4  applications  are  assigned 
no  comparative  points  for  proposing  to 
operate  a  conventional  system. 

8.  When  spectrum  remains  available 
but  is  insufficent  to  grant  apphcations 
which  are  without  substantial,  material 
differences  '  and  which  are  assigned 
one  comparative  point,  those 
applications  will  be  designated  for 
random  selection.  Since  sufficient 
channels  are  not  available  to  grant  all  36 
applications  proposing  to  operate  a  new 
trunked  system,  grants  of  these 
applications,  which  are  listed  in  the 
attachment,  will  be  made  in  accordance 
with  the  Commission's  lottery 
procedures.' 

9.  Since  there  are  insufficient  channels 
to  grant  to  all  applications  for  new 
trunked  systems,  the  remaining 
applications  for  a  conventional  system 
are  dismissed  by  this  order. 
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10.  Accordingly,  it  is  ordered, 
pursuant  to  section  309(i)  of  the 
Communications  Act  of  1934.  as 
amended,  (47  U.S.C.  309(i))  and  {  1.972 
of  the  Commission's  Rules  (47  CFR 
1.972),  that  a  lottery  will  be  conducted  to 
select  from  among  the  36  com(>eting 
apphcations  for  new  trunked  SMR 
systems  in  the  Houston,  Texas  area.  A 
Lottery  Notice  will  be  issued  shortly 
providing  the  date  and  procedures  for 
this  random  selection  process. 

Applicattona  in  the  Houston,  Texas  Ar«a 

1.  Air  Freight  Services,  Inc..  3082  McKaughaji 
Road,  Houston,  TX  77205,  Houston  TX. 
508748 

2.  American  "3001"  Mobil  Telephones.  Inc., 
13550  Floyd  Circle,  Dallas,  TX  75243. 
Houston  TX,  508016 

3.  Astro  Mobile,  Inc.,  P.O.  Box  1207, 
Natchitoches.  LA  71457.  Houston  TX. 
508663 

4.  Calculator  Service  Center.  Inc.,  3506 
Chimney  Rock.  Houstoa  TX  77027, 
Houston  TX.  506700 


'  The  April  16  Public  Notice  listed  S4  applications. 
On  April  30, 1984.  the  Commission  released  a  Public 
Notice  (No.  3914)  adding  one  applicant  who  was 
omitted  from  the  original  list  of  participants. 


•  48  PR  27182.  27196  (June  13.  1963) 
'  There  are  no  subslantial.  matenal  differences 
among  these  applicants  since  they  all  propose  to 
operate  a  new  5  channel  trunked  SMR  system  and 
there  are  no  financial  quatirications  required  for 
applying  for  an  SMR  license  We  deem  there  to  be 
no  substantial,  material  differences  among 
applications  which  are  aaai^ied  the  same  number  of 
comparative  points.  See  Memorandum  Opinion  and 
Order.  Docket  No  18262.  51  FX;C  2d  945.  960  (1975) 


5.  Damon  R.  Capps.  3724  FM  1960  West,  Ste. 
206,  Houston.  TX  77068.  Houston  TX. 
508747 

6  Comven.  Inc..  2629  N  Scottsdale  Rd.. 
Scottsdale,  AZ  85257.  Galveston.  TX. 
508144 

7  Marcel  Boulais,  d  b.a.  Confidental 
Communications  Co..  5346  N.  91st  Avenue, 
ToUeson.  AZ  85353,  Houston  TX,  507888 

8  Creative  Mobile  Communications,  P.O.  Box 
366,  Spring.  TX  77373.  Houston  TX  506235 

9  Decom  Systems,  Inc..  340  Rancheros  Drive. 
San  Marcos.  CA  92068.  Houston  TX.  507347 

10.  Dorsett  Radio  Service.  Inc.,  Route  6.  Box 
884,  Alvin,  TX  77511  Alvin.  TX  508024 

11.  Jack  Evans,  d.b.a.  Jack  Evans  Attorney  At 
Law,  3100  Eastside  Suite  210,  Houston.  TX 
77098,  Dickenson.  TX.  507773 

12.  Front  Range  Mobile  Communications.  Inc., 
P.O.  Box  171024,  Arlington.  TX  76003. 
Houston  TX  506685 

13.  John  J.  Gottsman.  d.b  a.  G  *  S  Enterprises. 
1021  Stone  Canyon  Road.  Los  Angeles,  CA 
90024,  Houston  TX  509064 

14.  General  Electric  Radio  Services  Corp.. 
Mobile  Radio  Dept..  6501  Loisdale  Ct.,  Ste. 
1100,  Springfield.  VA  22150,  Houston  TX 
506855 

15.  H  4  J  Electric  Company,  P.O.  Box  18137, 
Houston.  TX  77023.  Houston  TX  508880 

16  Houston  Galveston  Comimmications.  Inc., 
c/o  Rusk  Corporation,  511  Lovett 
Boulevard,  Houston.  TX  77006.  Houston 
TX  506714 

17  Kenneth  E.  Klaus,  d.b.a.  Kenneth  E.  Klaus 
Enterprises.  316  Schilling,  Baytown.  TX 
77520  Houston  TX  508805 

18.  Leader  Communications,  Inc.,  3003  W. 
Madison.  Bellwood.  IL  60104,  Houston  TX 
508763 

19.  Loomis  Radio  Communications,  Inc.  P.O. 
Box  2383.  Houston.  TX  77001,  Hitchcock, 
TX  508757 

20.  Louisiana  Coastal  Communications,  129 
St.  Margarite  Street,  Lafayette.  LA  70501. 
Rurel,  TX  508947 

21.  Lucas  Communications.  Inc..  4141 -B 
Directors  Row,  Houston,  TX  77082, 
Houston  TX,  506701 

22.  Roy  A.  Marsh.  Jr..  d.b.a.  Roy  A.  Marsh 
Enterprises,  104  Butlers  Court,  Cooroe.  TX 
77302.  Houston  TX  508045 

23  Metro  Mobile  Communications,  Inc.,  555 
Madison  Avenue.  New  York.  NY  10022. 
Sealy,  TX.  506588 

24.  Moblle/Comm  of  Texas,  Inc..  P  O  Box 
Drawer  2367,  Jackson.  MS  39205.  Stafford. 
TX.  507514 

25.  Mobile  Telephone  of  America,  Inc..  14  S. 
41st  Place,  Phoenix.  AZ  85034,  Houston  TX 
506288 

26.  Mobile  Telephone  Reps,  Inc.,  P.O.  Box 
721613,  Houston,  TX  77272,  Houston  TX 
508190 

27.  Motorola,  Inc.,  1270  Fairfield  Rd., 
Gettysburg,  PA  17325,  Daytoa  TX  506117 

28.  Motorola,  Inc  1270  Fairfield  Rd., 
Gettysburg.  PA  17325,  Houston  TX  506121 

29.  Guy  P.  McSwaeney.  3340  Peachtree  Road. 
Suite  1680,  Atlanta.  CA  30326,  Houston  TX 
509242 

30.  National  Tower  Trunking  Systems,  Inc. 
BOO  Kenrick.  Suite  D-6.  Houstoa  TX  77060. 
Pelican  Island,  TX.  506059 


'A 


37468 


Federal  Regbter  /  Vol.  49.  No.  186  /  Monday.  September  24,  1984  /  Notices 


31.  Nalional  Tower  Trunking  Systems.  Inc., 
600  Kennck,  Suite  D-8,  Houston.  TX  77060, 
Conroe.  TX,  SOeoei 

32.  Percco,  Inc..  1511  Imperial  Crown, 
Houston.  TX  77043,  Houston  TX,  506155 

33.  Southwest  Medicphone,  Inc..  c/o  Michael 
B.  Bell  &  Co..  750  Bering  Drive,  Suite  101, 
Houston.  TX  7-'057.  Houston  TX.  508340 

34.  Tactel  System,  Inc..  8325  Old  Marlboro 
Pike,  Unit  A-13.  Upper  Marlboro,  MD 
20772.  Houston  TX,  506209 

35.  Truman  West.  2147  F.  M  1960  E,  Houston, 
TX  77073,  Houston  TX,  508345 

36.  Woodard  Communications  Corp.,  P.O. 
Drawer  7268.  Opelousas,  LA  70570, 
Houston  TX.  507797 

|FR  Doc  »4-2S286  Filed  9-21-84;  8;4S  m\ 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  ONffi  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 


Title  of  Information  Collection 

Requests  for  Relief  from  Reimbursement 
Under  the  Truth  in  Lending  Act  (OMB 
No.  3064-0065). 

Background 

In  accordance  with  i^quirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
form  SF-83,  "Request  for  OMB  Review," 
for  the  information  collection  system 
identified  above. 

AOORESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Judy  Mcintosh.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
D.C.  20503  and  to  John  Keiper.  Federal 
Deposit  Insurance  Corporation, 
Washington,  D.C.  20429, 
FOR  FURTHEII  INFORMATION  CONTACT: 
Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Federal 
Deposit  Insurance  Corporation. 
Washington.  D.C.  20429.  telephone  (202) 
389-4351. 

summary:  The  FDIC  is  requesting  an 
extension  of  the  expiration  date  to 
October  1987  of  the  collection  of 
information  from  insured  state 
nonmember  banks  who  submit  requests 
for  relief  from  reimbursement  to  the 
accounts  of  customers  for  violations  of 
the  Truth  In  Lending  Act.  The  current 


OMB  control  number.  3064-00065, 
expires  on  November  30, 1984. 

Dated:  September  18, 1984 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinaon. 

Executive  Secretary. 

(FR  Doc-  84-25214  Filed  9-21-84  8.4S  «m| 
BIUJNO  COOC  S714-01-M 


FEDERAL  MARITIME  COMMISSION 

Rescinding  Portwide  Exemptions 
Granted  to  the  Ports  of  Searsport,  ME; 
Morehead  City,  and  Wilmington,  NC, 
Pursuant  to  §  5 10.33(e)  of  General 
Order  4  , 

On  August  15, 1984,  the  Commission 
adopted  Final  Rules  in  Docket  No.  84-19, 
Licensing  of  Ocean  Freight  Forwarders. 
revising  46  CFR  510  to  implement  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1701-1720).  One  of  the  revisions  adopted 
modified  46  CFR  510.33(e),  redesignated 
as  46  CFR  510.23(e)  in  the  Final  Rules,  to 
allow  compensation  to  be  paid  to  a 
forwarder  who  requests  a  carrier  or  its 
agent  to  perform  forwarding  functions  if 
such  carrier  or  agent  is  a  licensed  ocean 
freight  forwarder.  With  this  allowance, 
the  portwide  exemption  provisions 
contained  in  the  rules  became 
unnecessary  and  it  was  deleted  in  the 
Final  Rules. 

With  the  deletion  of  the  exemption 
provision  from  the  rules,  the  exemptions 
granted  to  the  ports  of  Searsport,  Maine: 
Morehead  City,  North  Carolina;  and 
Wilmington,  North  Carolina  have  no 
force  and  effect.  Accordingly,  these 
exemptions  are  being  rescinded. 

By  a  separate  notice  in  connection 
with  Docket  No.  82-22.  Notice  of  Intent 
to  Review  Certain  Portwide  Exemptions 
Granted  Pursuant  to  §  510.33(e)  of 
Geneml  Oi^er  4,  the  Commission 
rescinded  all  other  outstanding 
exemptions  granted. 

Therefore,  it  is  ordered,  that  the 
portwide  exemptions  granted  to  the 
ports  of  Searsport.  Maine;  Morehead 
City,  North  Carolina;  and  Wilmington, 
North  Carolina  are  hereby  rescinded; 

It  is  further  ordered,  that  a  notice  of 
this  action  be  published  in  the  Federal 
Register, 

By  the  Commission, 
Francis  C.  Hum( 

Secretary. 


(FR  Doc  84-2S2S2  Filei  9-21-84:  8:48  amj 
BILUIM  COOE  (730-01-11 


[Docket  No.  82-22] 

Rescinding  Portwide  Exemptions 
Granted  to  the  Ports  of  Pensacola, 
Port  Everglades  and  Tampa,  FL 
Pursuant  to  §  510.33(e)  of  General 
Order  4  and  Discontinuance  of 
Proceeding 

By  notice  dated  April  14. 1982.  the 
Commission  instituted  Docket  No.  82-22. 
Notice  of  Intent  to  Review  Certain 
Portwide  Exemptions  Granted  Pursuant 
to  510.33(e)  of  General  Order  4.  for  the 
purpose  of  determining  whether 
portwide  exemptions  granted  by  the 
Commission  some  seventeen  years  ago 
to  the  ports  of  Pensacola,  Port 
Everglades  and  Tampa,  Florida  were 
still  justified. 

The  proceeding  in  Docket  No.  82-22 
has  been  held  in  abeyance  pending  final 
action  by  the  Commission  on  proposed 
revisions  to  46  CFR  Part  510  in  Docket 
No.  83-35,  Licensing  of  Independent 
Ocean  Freight  Forwarders.  The 
proposed  revisions  under  review  in 
Docket  No,  8^-35  subsequently  were 
incorporated  into  an  interim  rule 
proceeding.  Docket  No.  84-19.  Licensing 
of  Ocean  Freight  Frowarders,  which 
proposed  rules  to  implement  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1701-1720).  The  proceeding  in  Docket 
No.  83-35  was  discontinued  by  notice 
served  April  24, 1984. 

On  August  15, 1984,  the  Commission 
Adopted  Final  Rules  in  Docket  No.  84- 
19.  One  of  the  revisions  adopted 
modified  46  CFR  510.3(e),  redesignated 
as  46  CFR  510.23(e)  in  the  Final  Rules,  to 
allow  compensation  to  be  paid  to  a 
forwarder  who  requests  a  carrier  or  its 
agent  to  perform  forwarding  functions  if 
such  carrier  or  agent  is  a  licensed  ocean 
freight  forwarder.  With  this  allowance, 
the  portwide  exemption  provision 
contained  in  the  rules  became 
unnecessary  and  it  was  deleted  in  the 
Final  Rules, 

The  issue  of  whether  to  continue  the 
portwide  exemptions  in  three  Florida 
ports  which  is  the  subject  of  Docket  No. 
82-22  has  thus  become  moot.  Moreover, 
with  the  deletion  of  the  exemption 
provision  from  the  rules,  the  exemptions 
granted  to  the  three  Florida  ports, 
identified  above,  have  no  force  and 
effect.  Accordingly,  these  exemptions 
will  be  rescinded. 

By  a  separate  notice,  all  other 
outstanding  exemptions  granted  by  the 
Commission  will  be  rescinded  also. 

Therefore,  it  is  ordered,  that  the 
portwide  exemptions  granted  to  the 
ports  of  Pensacola.  Port  Everglades  and 
Tampa.  Florida  are  hereby  rescinded: 
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It  is  further  Ordered,  that  Docket  No. 
82-22  is  hereby  discontinued; 

It  is  further  ordered,  that  a  notice  of 
these  actions  be  published  in  the 
Federal  Register. 

By  the  Commission. 
Franda  C  Hunwiy, 

Secretary. 

int  Ooc  M-2S248  Filed  0-21-84:  8;4S  >in| 
BILUNQ  COOC  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Delaware  Corp^  Application 
To  Engage  de  Novo  In  Permissible 
NontMinklng  Activities 

The  company  listed  in  this  notice  has 
Filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Banlc 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumption  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  effeciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  pructices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomp-ir.ii-d  by  a  statement  of  the 
reasons  a  witten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  ui  dispute,  summarizing  the 
evidenc^thdt  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  tftan  October  12, 1984. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 


President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105; 

1.  Bank  of  Delaware  Corporation, 
Wilmington,  Delaware;  to  engage  de 
novo  through  its  subsidiary,  Christina 
Life  Insurance  Company,  Phoenix. 
Arizona,  in  the  activity  of  underwriting, 
as  reinsurer,  credit  life  and  credit 
disability  insurance  which  is  directly 
related  to  extensions  of  credit  by  the 
credit  extending  affiliates  of  Bank  of 
Delaware  Corporation.  These  activities 
would  be  conducted  in  the  state  of 
Delaware. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  18. 1984. 
WUliam  W.  WUm, 

Secretary  of  the  Board. 

|FR  Doc  S4-2S18e  Filed  9-21-M.  8:46  wn) 
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Barclays  Bank  PLC  and  Barclays  Bank 
International  Limited;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  S  225.23(a)(2)  or  (f)  of 
the  Boards  Regulation  Y  (12  CFR 
225.23(8)(2))  for  the  Board's  approval 
under  section  4(c)(8))  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a])  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  11, 
1984. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Barclays  Bank  PLC  and  Barclays 
Bank  International  Limited,  both  of 
London,  England:  to  acquire  Firstmark 
Corporation,  Buffalo,  New  York,  thereby 
engaging  in  the  operation  of  a  general 
consumer  finance  business,  including 
direct  installment  loans  to  individuals 
and  the  purchase  of  retail  installment 
notes  (sales  finance),  such  as  loans 
made  to  individuals  for  personal,  family 
or  household  purposes,  including  loans 
secured  by  real  estate:  second  mortgage 
lending;  the  purchase  on  a  discounted 
basis  of  contracts  and  related  security 
agreements  arising  pnncipally  from  the 
sale  by  dealers  of  titled  goods  (including 
automobiles  and  mobile  homes)  and 
non-titled  goods  (including  furniture, 
television  sets  and  appliances,  travel 
trailers  and  campers,  and  boat  and 
marine  equipment):  servicing  loans  and 
other  extensions  of  credit  for  its  own 
account  or  for  the  account  of  others;  and 
related  wholesale  financing  consisting 
of  financing  dealers'  inventories  of 
automobiles,  mobile  homes  and  other 
chattels.  In  addition,  the  activities  of  the 
offices  will  be  expanded  to  include  the 
sale  of  money  orders  with  a  face  value 
not  exceeding  $1,000  and  travelers 
checks.  This  application  relates  only  to 
certain  offices  in  Indiana  (5).  Kentucky 
(2),  Ohio  (6)  and  Pennsylvania  (4). 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18. 1984. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 

|FR  Ooc  M-291B7  FUcd  B-Zl-M.  «.'4i  ami 
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Pikeville  National  Corp.,  et  al.. 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US  C  1842)  and 
S  225.14  of  the  Board  s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  lM2(c)). 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  Offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
12.  1984. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Pikeville  National  Coporation, 
Pikeville,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Guaranty  Bank  of  Martin,  Martia 
Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
3030.1: 

1.  Liberty  Financial  Services.  Inc., 
New  Orleans,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Liberty 
Bank  *  Trust  Company,  New  Orleans, 
Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

1.  F.  and  M.  Bancorp  of  Tomoh.  Inc.. 
Tomah.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Farmers  &  Merchants  Bank.  Tomah. 
Wisconsin. 

2.  Hartwick  Bancshares.  Inc., 
Hartwick,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  70.6 
percent  of  the  voting  shares  of  Hartwick 
State  Bank.  Hartwick.  Iowa. 

3.  Whittemore  Bancshares.  Inc.. 
Whittemore,  Iowa:  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Farmers  State  Bank,  Whittemore,  Iowa. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Jack's  Fork  Bancorporation,  Inc., 
Columbia.  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Bank 
of  Mountain  View,  Mountain  View, 
Missouri,  and  by  acquiring  Summerville 
Bancshares,  Inc..  Summerville.  Missouri. 


and  indirectly  acquiring  Summerville 
State  Bank.  Summerville.  Missouri. 

E.  Fefieral  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64138; 

1.  First  Union  Bancorp..  Denver. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Union  National 
Bank  of  Colorado.  Denver.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  18. 1984. 
James  McAfee. 

.4  ssociate  Secretary  of  the  Board 
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Woodstock  KtokHng  Co.,  Inc.,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
17. 1984 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  president)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Woodstock  Ho/ding  Company,  Inc.. 
Woodstock,  Vermont;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Woodstock  National  Bank.  Woodstock. 
Vermont. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 


1.  Garden  State  Ba/icsharea.  Inc., 
Jackson,  New  Jersey;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Garden 
State  Bank.  Jackson.  New  Jersey. 

C.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101; 

1.  Kentucky  Bancorporation,  Inc., 
Covington,  Kentucky;  to  merge  with 
Northern  Kentucky  Bancshares,  Inc., 
Covington,  Kentucky,  thereby  indirectly 
acquiring  Falmouth  Deposit  Bank. 
Falmouth.  Kentucky;  and  to  merge  with 
Kentucky  National  Corporation, 
Covington,  Kentucky,  thereby  indirectly 
acquiring  Kentucky  National  Bank. 
Walton,  Kentucky. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
.Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  First  State  Corporation.  Albany, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  First  State  Bank  in 
Cordele,  Cordele,  Georgia. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Brazos  Valley  Bancshares,  Inc., 
Bryan,  Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Western  National  Bank. 
Bryan.  Texas. 

2.  Huntington  Bancshares,  Inc., 
Huntington.  Texas;  to  acquire  72  percent 
of  the  voting  shares  of  Eastex 
Bancshares.  Inc.,  Luikin.  Texas,  thereby 
indirectly  acquiring  Angelina  National 
Bank.  Lufkin,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  18. 1984. 
Wiiliam  W.  WUes, 

Secretary  of  the  Board. 
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THE  COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Tuesday, 
October  16. 1984  at  10:00  a.m.  in  the 
Commission's  offices  at  708  Jackson 
Place,  NW.,  Washington,  D.C.  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington  including 
buildings,  memorials,  parks,  etc.  also 
matters  of  design  referred  by  other 
agencies  of  the  government.  Access  for 
handicapped  persons  will  be  through  the 
main  entrance  to  the  New  Executive 
Office  Building  on  17th  Street  between 
Pennsylvania  Avenue  and  H  Street.  NW. 
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Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  566-1066. 

Dated  in  Washington,  DC.  September  17, 
1984. 

Charles  H.  Atherton, 

Secretary. 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  the  Administrator 

Advisory  Board;  Meeting 

Notice  is  hereby  given  that  the 
General  Services  Administration  (GSA) 
Advisory  Board's  subcommittee  on 
Organization  and  General  Management 
will  meet  onOctober  3, 1984  from  9:00 
a.m  to  3:30  pSi.  in  Room  6120, 18th  and  F 
Streets.  NWf  Washington,  D.C.  This 
meeting  shal  be  open  to  the  public. 

The  meeting  will  be  devoted  to  a 
review  of  GS  Va  plan  to  address  the 
telecommunications  requirements  of 
Federal  agencies. 

Questions  regarding  this  notice  may 
be  directed  to  Mr.  James  Dean  on  (202) 
566-0382. 

Dated:  September  18, 1984. 
Thomas ).  Simon, 

Director  of  Program  Initiatives. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfVVICES 

Office  of  Chtid  Support  Enforcement 

Child  Support  Enforcement  Research 
and  Oemonstratiofi  Interstate  Grants 
Availability  of  Fiscal  Year  1985  Funds 

The  Acting  Director  of  the  Office  of 
Child  Support  Enforcement  (OCSE) 
gives  notice  of  the  availability  of  Fiscal 
Year  1985  funds  for  projects  in  the  area 
of  interstate  child  support  processes. 
Funding  for  grants  is  authorized  under 
section  8  of  Pub.  L.  98-378.  In 
accordance  with  section  45(e)(4)  of  the 
Social  Security  Act  (the  Act)  as 
amended  by  section  8  of  Pub.  L.  98-378, 
amounts  expended  by  a  State  in 
carrying  out  a  project  funded  under  this 
grant  program  will  be  considered  as  part 
of  the  grantee  State's  administrative 
expenditures  of  purposes  of  calculating 
incentive  payments  under  this  section. 


There  will  be  three  funding  cycles  for 
FY  85.  The  closing  date  of  grant 
applications  for  the  first  cycle  will  be 
November  30, 1984;  the  second  closing 
date  is  March  29, 1985;  and  the  third 
closing  date  is  July  31, 1985.  Approved 
projects  received  during  any  one  cycle 
may  be  held  for  funding  during  the  next 
review  cycle  or  until  the  next  Fiscal  year. 
It  is  anticipated  that  grant  awards  will 
bfe  issued  within  90  days  of  the  closing 
date  for  grant  apphcations. 

Program  Purpose 

Grants  funded  by  OCSE  under  the 
Interstate  Program  are  for  research  and 
demonstration  projects  which  will  add 
to  existing  knowledge  and  promote 
improvements  or  new  methods  and 
techniques  in  the  area  of  interstate  child 
support  operations. 

Program  Goals 

In  general,  OCSE  intends  to  support 
the  following  types  of  projects  through 
the  Interstate  grants  program: 

(1)  Those  which  encourage  States  to 
develop  efficient  and  effective  ways  of 
handling  interstate  cases; 

(2)  Those  which  augment  and  improve 
existing  State  efforts  to  pursue  and 
respond  to  interstate  efforts.  Funds  from 
this  program  are  not  available  to 
supplant  current  State  and  local  funding 
efforts; 

(3)  Those  which  develop,  test, 
implement,  and  demonstrate  new  or 
innovative  methods  of  interstate  case 
processing; 

(4)  Those  which  show  a  high  promise 
of  ready  transferability  to  other  States 
and  of  producing  verifiable  knowledge 
of  demonstration  results  through 
definitive  evaluation. 

Program  Priorities  for  Research  and 
Demonstration  Funding 

Research  and  demonstration  projects 
will  be  directed  toward  broadly  stated 
priorities  derived  from  the 
administration  of  interstate  child 
support  processes.  OCSE  has  identified 
priorities  which  reflect  the  major  aims  of 
the  program's  interstate  processes. 

Applicants  may  also  submit  proposals 
for  projects  not  specifically  identified  in 
this  announcement  but  which  are 
relevant  to  OCSE  interstate  goals.  Such 
proposals  will  compete  for  funding  with 
those  submitted  for  the  priority  areas 
listed  below. 

Program  Priorities  for  Interstate  Grants 

Interstate  grant  applications  should 
emphasize  the  development  of 
innovative  techniques  that  can 
eventually  be  generalized  to  the  entire 
caseload.  As  a  matter  of  general  policy, 
OCSE  intends  to  encourage 


experimentation  and  demonstration  of 
ways  of  handling  interstate  cases  in 
such  a  manner  that  they  are  integrated 
into  the  normal  handling  of  a  State's  IV- 
D  caseload.  Examples  of  interstate 
program  priorities  are  the  following: 

I.  Development  of  innovative 
techniques  in  processing  interstate  cases 
such  as: 

A.  Innovative  communication 
techniques  to  include  teleconferencing, 
electronic  mail  and  other  electronic 
means  of  moving  informations  from  one 
jurisdiction  to  another 

B.  Interstate  tracking  and  monitoring 
systems; 

C.  Staffing  patterns  for  interstate  case 
processing:  Experimentation  with 
combinations  of  specialization  vs. 
generalization  of  the  interstate  function. 

II.  Development  of  innovative 
techniques  for  child  support  collections 
in  interstate  cases,  especially  in  the  area 
of  application  of  mandatory  procedures 
such  as  wage  withholding.  Also  of 
interest  are: 

A.  Use  of  credit  reporting  Agencies; 

B.  Use  of  property  liens; 

C.  User  fees;  " 

D.  Tax  refund  offset. 

III.  Development  of  ADP  and 
interstate  systems  components  such  as: 

A.  Clearing  houses  for  the 
centralization  of  multi-state  data  bases; 

B.  New  data  bases  for  interstate  use. 

Note: — OCSE  does  not  contemplate  funding 
for  the  purchase  of  ordinary  computer 
hardware  which  would  be  authorized  under 
the  90-10  program. 

IV.  Development  of  innovative 
paternity  establishment  techniques  in 
interstate  cases  such  as  methods  for 
lowering  the  cost  or  increasing  the  use 
of  parentage  testing  laboratories  on  a 
regional  basis. 

V.  Other  program  ideas  with  an 
explicity  interstate  focus  will  be 
entertained  for  funding. 

Applications  should  contain  plans  for 
comprehensive  evaluation  of  the  results 
of  the  demonstration.  OCSE  will  also 
entertain  plans  for  dissemination  of 
results  of  the  evaluation  and  lessons 
learned  from  the  demonstration,  as  well 
for  an  initial  planning  and  research 
module,  as  long  as  these  lead  logically 
to  demonstrations.  These  efforts  can  be 
planned  as  multi-year  projects. 

Eligible  Applicants 

Grants  are  to  be  awarded  to  the  State 
agency  responsible  for  administering  the 
IV-D  program.  The  IV-D  agency  can 
enter  into  cooperative  arrangements 
with  other  State  agencies  within  the 
State  (e.g.,  Attorney  General,  State  court 
system,  etc.)  but  the  grant  recipient  will 
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remaia  re^MUistble  for  financial  and 
program  mana^ment  of  the  grant. 
reports,  auditing,  and  other  normal  grant 
functions.  Applicants  can  also 
subcontract  »»nlh  private  contractors  for 
performance  of  work  proposed  in  the 
grant  application,  in  accordance  with 
DHHS  Regulation  45  CFR,  Part  74. 

In  addition  to  applications  made  by 
individual  State  agencies  proposing  to 
experiment  with  their  own  internal 
procedures  for  processing  interstate 
cases,  proposals  may  include 
demonstrations  which  involve  one  or 
several  other  State  IV-D  agencies. 
These  proposals  will  require  that  the 
applicant  State  IV-D  agency  retain 
responsibility  for  the  proper 
administration  of  the  grant.  Such 
applications  must  come  from  a  single 
lead  Sate  that  will  assume  the 
responsibilities  of  the  yantee  for 
tracking,  monitoring,  auditing,  reporting 
and  other  grant  administrative 
functions.  These  applications  should 
contain  explicit  information  on  the 
activities  and  responsibihties  of  each  of 
the  participating  States  and  a  detailed 
budget  for  each  State.  The  application 
should  show  evidence  of  agreement  of 
each  of  the  participating  State  in  the 
grant  activity. 

Availability  of  Funds 

It  is  anticipated  that  up  to  $7  million 
will  be  available  for  funding  interstate 
grants  in  FY  1985.  For  planning 
purposes,  OCSE  anticipates  awarding 
15-20  grants  ranging  from  $350,000  to 
$465,000  each.  The  amounts  of  the  grants 
may  vary  according  to  the  scope  and 
merit  of  the  individual  application  and 
are  quoted  as  projected  averages  for  the 
first  year  of  the  program. 

Waivers 

Waivers  of  certain  provisions  of  Title 
IV-D  of  the  Social  Security  Act  may  be 
granted  for  the  conduct  of  these 
demonstrations.  The  requests  for  such 
waivers  must  be  included  in  the  grant 
proposal. 

The  Application  Process 

1.  A  vaUability  of  application  forms. 
Application  kits  containing  the 
prescribed  application  forms  and  related 
documents  are  available  from;  Social 
Security  Administration,  Division  of 
Contracts  and  Grants  Management. 
OMBP,  Grants  Management  Branch.  1- 
C-1  Dogwood  West  Building.  1848 
Gwynn  Oak  Avenue,  Baltimore, 
Maryland  21207.  Telephone:  (301)  594- 
0284.  Lawrence  H.  Pullen,  Chief,  Grants 
Management  Branch. 

2.  Application  submission.  To  be 
considered  for  a  grant  award,  all 


applications  must  be  submitted  on 
standard  forms  provided  by  the  Division 
of  Contracts  and  Grants  Management 
The  application  shall  be  executed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant. 

3.  Application  consideration. 
Applications  are  initially  screened  for 
relevance  to  interstate  child  support 
concerns.  Irrelevant  applications  are 
returned  to  the  applicant.  Relevant 
applications  are  reviewed  and  evaluated 
by  a  review  panel  of  not  less  than  three 
persons. 

4.  Application  approval.  Following 
approval  of  the  applications  selected  for 
funding,  financial  assistance  awards 
will  be  issued  within  limits  of  Federal 
funds  available.  The  official  grant 
document  is  the  Notice  of  Grant  Award. 
It  provides  the  amount  of  funds 
awarded,  the  purpose  of  the  award,  the 
Ipudget  period  for  which  support  is 
given,  the  terras  and  conditions  of  the 
award,  the  total  project  period  for  which 
support  is  contemplated,  and  the  total 
grantee  financial  participation. 

5.  Additional  information.  For 
questions  concerning  project 
development  please  contact  John  K. 
Maniha,  Office  of  Child  Support 
Enforcement,  Room  931A,  6110 
Executive  Boulevard,  Rockville,  MD 
20852,  (301)  443-2980. 

Criteria  for  Review  and  Evaluation  of 
Applications 

Apphcationi  will  be  reviewed  and 
evaluated  by  a  review  panel  against  the 
following  criteria: 

1.  Project  Design  and  Evaluation 
Methodology.  Feasibility  and  coherence 
of  the  project  design  and  the  quality  of 
its  evaluation  componenL  (30  points); 

2.  Knowledge.  Knowledge  about 
possible  alternative  solutions  to 
interstate  problems,  background 
presentation  material,  statement  of  the 
problem,  and  general  grasp  of  the 
proposed  solution.  (10  points); 

3.  Innovation.  Degree  to  which  the 
application  shows  evidence  of  breaking 
new  ground  or  presenting  new  solutions 
to  interstate  case  problems.  (25  points); 

4.  Relevance  and  Applicability. 
Relevance  of  proposal  to  OCSEs 
interstate  priorities  and  goals,  the 
degree  to  which  the  proposed  solution 
could  be  transferred  to  other  States. 
Does  the  application  make  sense  and 
can  it  be  done?  (20  points): 

5.  Personnel.  Budget,  and  Facilities. 
Availability  and  competence  of  specific 
kinds  and  numbers  of  experienced 
personnel.  Is  the  project  cost  effective? 
Are  the  costs  reasonable  and 
adequately  described  considering  the 


anticipated  results?  Are  the  applicant's 
facilities  and  resources  adequate?  (15 
points). 

Closing  Dates  and  Hmes 

For  Fiscal  Year  1985  projects  the 
closing  dates  are  November  30, 1984; 
March  29, 1985;  and  July  31, 1985.  Any 
application  not  received  by  the  closing 
date  for  a  specific  funding  cycle  will  be 
held  over  to  the  next  funding  cycle. 

Applications  may  be  mailed  or  hand 
delivered  to:  Social  Security 
Administration.  Division  of  Contracts 
and  Grants  Management.  OMBP,  Grants 
Management  Branch,  1-C-l  Dogwood 
West  Building,  1848  Gwynn  Oak 
Avenue,  Baltimore,  MD  21207. 

Hand  delivered  applications  are 
accepted  during  normal  working  hours 
of  8:30  a.m.  to  5:00  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  estabUshed 
closing  dates. 

An  application  will  be  considered  to 
be  received  on  time  if  sent  on  or  before 
the  closing  date  as  evidenced  by  a 
legible  U.S.  Postal  Service  postmark  or  a 
legibly  dated  receipt  from  a  commercial 
carrier.  Private  metered  postmarks  will 
not  be  considered  acceptable  as  proof  of 
timely  maihng.  Applications  submitted 
by  any  means  other  than  through  the 
U.S.  Postal  Service  or  commercial 
carrier  shall  be  considered  as 
acceptable  only  if  physically  received  at 
the  above  address  before  close  of 
business  on  or  before  the  deadline  date. 
Applications  not  received  by  the 
deadline  date  of  one  cycle  of  funding 
will  be  held  for  review  during  the  next 
cycle. 

Executive  Order  12372 — 
Intergovernmental  Review  of  Federal 
Progranu 

These  grant  activities  are  not  covered 
by  the  requirements  of  Executive  Order 
12372  relating  to  the  Federal  policy  for 
consulting  with  State  and  local  elected 
officials  in  proposed  Federal  financial 
assistance. 

Dated;  September  13, 1984. 
Martha  A.  McSteoo. 
A  cting  Director.  Office  of  Child  Support 
Enforcement 
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Food  and  Drug  Administration 

Advisory  Committee;  Meeting 

AOENCV:  Food  and  Drug  Administration, 
action:  Notice. 


SUMMARY:  Tliis  notice  announces  a 
forthcoming  meeting  of  a  public 
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advisory  ;ommittee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

Arthritis  Advisory  Committee 

Date,  time,  and  place.  October  25  and 
26,  9  a.m.,  Wilson  Hall,  Building  1. 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  October  25,  9:15 
a.m.  to  10:15  a.m.;  open  committee 
discussion,  October  25, 10:15  a.m.  to  5 
p.m.;  October  28,  9  aan.  to  3  p.m.;  David 
F.  Hersey,  Center  for  Drugs  and 
Biologies  (HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  d$ta  on  the  safety  and 
effectiven('  ,8  of  marketed  and 
investigati  nal  prescription  drugs  for 
use  in  the  treatment  of  arthritis. 

Agenda-  Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  On 
October  25,  the  committee  will  discuss 
consideration  of  revised  labeling  for 
phenylbutazone  and  oxyphenbutazone: 
and  consideration  of  other  drugs  for 
"not  for  initial  use  labeling."  On  October 
26,  the  committee  will  discuss 
consideration  of  approvability  of 
auranofin. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  onless  pubhc  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hoar  dme  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 


hearing  may  last  for  whatever  longer 
period  the  conmiittee  chairman 
determines  will  facihtate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  Register  of 
April  13, 1984  (49  FR  14723).  These 
procedures  are  primarily  intended  to 
expedite  media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  effect  on 
public  hearings. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  tliis  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  hsted  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  hst  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  die  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 


Dated:  Septtmber  1«.  1084. 
WiUiam  F.  Raadelph, 

Acting  Auociate  Commissioner  for 
Regulatory  Affain. 

mt  Doc  M-4SaH  Flad  •-«-■«:  Sr45  •*) 
MUJNQ  COM  41M-01^ 


[Docket  Na  •4N-0299] 

AvaNabHtty  of  Rnal  Report  to  tha 
Commiaatonar  From  ttta  Agency 
Stealing  Committaa  on  Animal  Weltara 
laauaa 

agency:  Food  and  Drug  Administratiwi. 
ACnON:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  final  report  to  the 
Commissioner  of  Food  and  Drugs  from 
the  Agency  Steering  Committee  on 
Animal  Welfare  Issues.  The  report 
presents  findings  and  makes 
recommendations  on  agency  animal 
welfare  issues. 

ADDRESS:  Single  copies  of  the  report  are 
available  from  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Dmg 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Allen  H.  Heim,  Office  of  Science 
Coordination  (HF-8),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1587. 
SUPPLEMENTARY  INFORMATKNC  To 

clarify  requirements  for  acute  toxicity 
testing,  FDA  held  a  public  workshop  on 
November  9, 1983.  to  review  and  discuss 
the  toxicology  and  scientific  basis  for 
acute  studies  (48  FR  46855:  October  14, 
1963).  At  this  workshop,  FDA 
announced  the  formation  of  the  Agency 
Steering  Committee  on  Animal  Welfare 
Issues  (die  Committee).  The  Committee 
was  charged  with  addressing  the 
following  five  issues: 

(1)  Are  FDA  procedures  so  ordered  as 
to  obtain  the  maximum  amount  of  useful 
scientific  information  while  utilizing  the 
fewest  number  of  animals? 

(2)  Do  FDA  procedures  in  any  way 
indirectly  stimulate  the  perpetuation  of 
the  LDm  test  even  though  the  agency  no 
longer  direcUy  requires  the  use  of  this 
test? 

(3)  Is  FDA  making  the  maximum  use 
of  and  encouraging  the  continued 
development  of  reliable  in  vitro 
altemaUves  to  in  vivo  methodologies? 

(4)  Are  mechanisms  in  place  to  eiuure 
continuing  compliance  with  the  Animal 
Welfare  Act  and  with  the  highest 
standards  of  animal  care? 

(5)  Is  the  historical  usefulness  of 
animal  testing  in  human  health 
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protection,  the  primary  mission  of  FDA, 
properly  appreciated  by  our 
constituents? 

The  report  contains  the  flndings  and 
recommendations  of  the  Committee  and 
is  available  to  the  public  on  request.  The 
Commissioner  agrees  with  the  findings 
and  recommendations. 

Copies  of  the  final  report  of  the 
Agency  Steering  Committee  on  Animal 
Welfare  Issues  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Requests  for 
copies  may  be  sent  to  the  Dockets 
Management  Branch  and  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

Dated:  September  18.  1984. 

William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Dot  S4-2S204  Filed  9-21-84:  &«  am| 
MLUMQ  COOC  4KO-01-M 


Public  Health  Servic« 

Health  Resources  and  Services 
Administration;  Plan  for  the  Review  of 
Qualification  Standards  for  Indians  in 
the  Excepted  Service  in  the  Indian 
Health  Service. 

Notice  is  hereby  given  that  the 
Department  has  established  a  Steering 
Committee  to  review  the  qualification 
standards  for  all  positions  in  the  Indian 
Health  Service  (IHS)  and  to.  recommend 
qualification  standards  for  Indians  who 
apply  for  jobs  in  the  Excepted  Service  in 
IHS.  This  review  is  required  as  a  result 
of  the  decision  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  in 
Preston  v.  Heckler.  734  F.2d  1359  (9th 
Cir.  1984).  The  Steering  Committee  has 
developed  a  plan  to  implement  the 
Court's  decision.  The  plan  includes  the 
identification  of  a  limited  number  of 
occupations  which  will  be  evaluated  as 
part  of  a  pilot  study.  The  results  of  the 
study  will  be  used  to  determine  the 
process  and  the  schedule  that  will  be 
followed  for  the  evaluation  of  the 
qualification  standards  for  the 
remaining  positions  in  IHS.  The 
occupations  selected  for  the  pilot  study 
are:  GS-610,  Community  Health  Nursing: 
CS-185.  Social  worker  and  GS-681. 
Dental  \ssistant. 

A  ful,  copy  of  the  plan  is  attached. 


Dated:  September  17.  1984. 
Thomas  S.  McFe«. 
Assistant  Secretary  for  Personnel 
Administration. 

Plan  for  the  Review  of  Qualincation 
Standards  for  Indians  in  the  Excepted 
Service 

Background 

On  June  7, 1984,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
issued  a  decision  on  the  appeal 
regarding  the  Preston  Case  from  the 
United -States  District  Court  for  the 
District  of  Alaska  in  favor  of  the 
plaintiff.  The  Court  of  Appeals  agreed 
with  the  District  Court  that  the  Indian 
Preference  Act  "requires  the  Secretary 
to  adopt  standards  for  evaluating  the 
qualifications  of  Indians'  for 
employment  in  the  Indian  Health 
Service  that  are  separate  and 
independent  from  the  generally 
applicable  civil  service  standards,"  and 
"give  sufficient  weight  to  the  unique 
experience  and  background  of  Indians, 
including  their  superior  knowledge  of 
Indian  needs  and  problems." 

The  decision  requires  the  Department 
to  establish  qualification  standards  for 
Indians  who  apply  for  jobs  in  the 
Excepted  Service  in  the  Indian  Health 
Service  (IHS).  Positions  in  the  IHS  are 
considered  Excepted  Service  when  they 
are  filled  under  5  CFT?  213.3116(b)(8)  by 
Indians  entitled  to  Indian  preference. 
Excepted  appointments  are  not  subject 
to  the  Competitive  Service  appointment 
requirements  established  by  the  U.S. 
Office  of  Personnel  Management. 

On  July  9, 1984,  the  Assistant 
Secretary  for  Personnel  Administration 
(ASPER)  issued  a  memorandum 
establishing  a  Steering  Committee  under 
Public  Health  Service  (PHS)  leadership 
to  develop,  implement  and  oversee  the 
review  of  qualifications  standards  for 
occupations  in  IHS.  The  Bureau  of 
Indian  Affairs  (BIA)  has  agreed  to 
participate  in  the  development  of 
qualification  standards  for  series 
common  to  both  organizations. 

Purpose 

To  set  forth  a  procedure  to  review 
qualification  standards  for  occupations 
in  the  IHS  and  to  develop  qualification 
standards  as  appropriate.  The 
qualification  standards  will  apply  to 
Indians  appointed  to  positions  under  5 
CFR  213.3n6(b)(8]. 

Objectives    \ 

The  Court,  in  the  Preston  Case 
Decision,  provides  the  following 
objectives: 


'  Includes  Indian*  and  Alaska  Natives  eligible  for 
Indian  preferenoe. 


"*  *  *  ensuring  that  health  services 
provided  to  Indians  are  of  the  highest 
quality." 

"*  *  *  To  adopt  standards  for 
evaluating  the  qualifications  of  Indians 
for  employment  in  the  Indian  Health 
Service  that  are  separate  and 
independent  from  the  generally 
applicable  civil  service  standards." 

"*  *  *  (To  ensure  that  qualifications 
standards  used  in  evaluating  Indians  for 
employment  under  cited  authority]"  give 
sufficient  weight  to  the  unique 
experience  and  background  of  Indians, 
including  their  superior  knowledge  of 
Indian  needs  and  problems." 

[To  determine  occupations  in 
which  it  is  appropriate  to  require 
experience  which  is]  practical  rather 
than  academic  *  *  *  [inasmuch  as]  it  is 
the  practical  aspects  that  the  statute 
addresses  when  it  requires  separate 
qualifications  for  Indians. 

Method 

Occupational  series  currently  existing 
in  IHS  will  be  reviewed  by  work  groups 
through  the  process  established  by  the 
Steering  Committee  in  this  document. 
Series  in  which  there  are  presently  ten 
or  more  incumbents  will  be  reviewed 
first. 

A.  Steering  Committee  will: 

1.  Provide  leadership  to  develop, 
impement.  and  oversee  the  review  of 
qualification  standards  for  occupations 
in  IHS. 

2.  Consist  of  Federal  employees 
appointed  by  ASPER.  The  Steering 
Committee  will  invite  representatives  of 
Indian  organizations  or  others  to  attend 
its  meetings. 

3.  Develop  criteria,  guidelines,  and 
methodology  to  apply  to  each  standard 
during  the  review  process  including: 

a.  Material  to  be  reviewed. 

b.  Instructions/training/orientation  of 
work  groups  (options  and  limitations). 

c.  Documentation  and  report 
requirements. 

d.  Schedule  of  activities. 

e.  Coordination  of  publication  of 
Federal  Register  notice. 

4.  Identify  priorities  for  review  of 
qualification  standards. 

5.  Establish  work  groups  and  assign  to 
them  responsibility  for  one  or  more 
series.  There  will  be  only  one  work 
group  for  each  series. 

6.  Determine  function  and  composition 
of  work  groups,  ensuring  the  greatest 
possible  Indian  membership. 

7.  Provide  continuing  guidance  to  the 
work  groups  on  assigned  tasks. 

8.  Establish  and  monitor  the  review 
and  comment  process,  assuring 
involvement  of  tribes,  Indian 
organizations,  professional  groups. 
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unions,  IHS  management,  Regional  and 
IHS  Area  personnel  staffs,  etc. 

9.  Review  findings  of  the  work  groups 
using  appropriate  resources  and  accept, 
reject  or  modify  work  group  findings. 

10.  Make  reconimendations  for  each 
occupation  reviewed. 

11.  Provide  progress  reports  as 
necessary. 

B.  Work  Groups  will: 

1.  Under  the  overall  direction  of  the 
Steering  Committee,  review  current 
qualification  standards  for  the  job  series 
assigned  to  them  and  submit  to  the 
Steering  Committee  written 
recommendations  on  what,  if  any, 
changes  should  be  made  to  the 
standards  which  will  help  assure  that 
the  Department  can  continue  its  efforts 
to  provide  quality  health  service  to  the 
Indian  people  while  meeting  all  the 
requirements  of  the  Indian  Preference 
Act. 

2.  Consist  of  at  least  three  members, 
but  no  more  than  five.  Membership  must 
include  at  least  one  subject  matter 
expert  with  a  working  knowledge  of  the 
occupation  and  one  personnalist 
knowledgeable  about  the  knowledges, 
skills,  and  abilities  (KSA)  job  analysis 
methodology.  To  the  extent  possible, 
work  groups  will  include  Indian 
employees. 

3.  Be  established  by  occupational 
category  (e.g..  100.  200,  300,  400,  etc.)  or 
individual  series,  where  appropriate. 

4.  EnsuBJB  adequate  involvement  of 
tribes,  In(fi~^n  organizations, 
professior  A  groups,  unions.  IHS 
managem   at.  Regional  and  IHS  Area 
personnel  ,taffs,  etc. 

5.  Perfoim  job  analysis  for  assigned 
series. 

6.  Solicit  and  analyze  written 
comments  from  appropriate  sources. 

a.  Prepare  a  listing  of  sources 
contacted. 

b.  Prepare  a  summary  of  comments 
received. 

c.  Submit  copies  of  the  written  request 
for  comments  and  a/I  comments 
received  in  response  to  that  request. 

7.  Complete  Criteria  for  Review  of 
Qualification  Standards  (Attachment  1) 
for  assigned  series  and  report  findings 
for  each  series  to  the  Steering 
Committee. 

8.  Prepare  a  report  of  findings  and  a 
recommendation  to  accpet  or  modify 
existing  qualification  standards.  Report 
must  include  a  completed  copy  of  the 
Criteria  for  the  Review  of  Qualification 
Standards  (Attachment  1)  and  a 
Certification  by  Members  of  Work 
Group  (Attachment  2)  showing 
concurrence  or  non-concurrence  of  each 
member  in  the  final  report.  Non- 
concurrences  should  be  accompanied  by 
an  explanation. 


9.  Provide  additional  information  to 
Steering  Committee  as  necessary. 
C.  Schedule. 


TargM  date 


1  Kuaiant 
S«cretary  )or 

Admmistralion 

estabhsh 

Stoanog 

Commme*  and 

appoint 

Crwrporaon 

2  Oireclcir   IHS 
noWy  IHS 
managamant 
oHioala  ol  tha 
Dapartmanlt 
plans  foi 
"nplemaotation 
o<  tha  Preston 
Caae  OacisK>n. 

3  Charman 
Stoonnq 
Commmaa 
convene 
Slaenng 
Coniniittae 
moatAig  to 
oeveiop 
process  and 
cntena  kx 
review  at 
qualificatior 
standards 

4  Steenng 
Comn'KOea 
davalop  draft 
piamng 
document  (or 
tt>e  review  ot 
gualificatKyi 
standards 

5  Chairman. 
Sleermg 
Coownrttee 
distribute  draft 
Plar»»nfl 
Document  and 
Cntena  for 
Review  of 
Qualification 
Standards  tor 


July  »,  1864 


Comptabon  daae 


Mtt  ».  1964 


Juty  20   1964 


Xify  "  to  '3    1964 


Mtf  13,  1964 


July  13    1964 


July  11  to  13.  ia64 


July  20   '984 


cofTCTiant 
■ncludtng  to 
National  mdan 
Ogamzations 

6  Comments        i  Aug.  10,  1984     

due  to  Steenng 

CommMaa  i 

7  Stearmg  '  Aug  20  to  2i.  1964 
Commmaa 


Juty  13,  1964. 


Jt*y  16  1964 


conaidar 
comments  vid 
fmafeza 


Document  and 
Cntena  tot 
H^waw  0^ 
Qualification 
Standartts 

8  Slaanng 
ConwnNtaa 
prspara  draft  cM 
general  notica 
•or  pubkcatton 
*t  FEOeRAt 

Reoisteh 

9  steering 
Committee 
Identify 
occupational 
gnMpa  lor  pitol 
study 


Aug  31.  1964 


Sept  4.  1964 


Aug   10    1S84 
Aug,  21.  1964. 


Aug.  28.  1964 


Aug  21,  1964 


TargaidBla 


10      Drector, 
IHS  I 


Sapl  4.  1964, 


from  IHS 
managamanl  ^ 
Identifying  wofti 
group  membeii 
tor  pitol 
PuMsh 


1 1 


FEOeRAl 

Reoister 

12      Sleemg 

Committee 

estaUar  p«ol 
woi*  groups. 
designate 
Chairperson, 
and  make 
series 

assignmenta 
tor  eec^  worv 
groi* 
'3   Steenng 
Committee 
tram  onem. 
and  provioe 
guKMnce  to 

pllOI  WOfll 

groups  and 

discuss 

process  lor 

revienMng 

quaktication 

standartls 

14  Charmen, 
piiol  work 
group  corwena 
pilot  work 
groups  tor 
review  of 
Ouakfication 
standards 

15  Charmarv 
pilol  work 
groups  report 
findnga  and 
rocommerxJa- 
tions  to 
Staanng 
ConKTSttes 

16  Steenng 
Commiliee 
review  findings 
of  (xloi  work 
groups 

17  Steenng 
ComnMtea 
recommend 
appropnaia 
action  kx  each 
•ones  reviewad 
6y  pitot  work 
gnxjps  and 
appropnata 
implementation 
ol  the  deosion 

ie     staanng 
Committaa 
prepare  as 
naceaaary 
modified 
sundards  tot 

plIOl 

occ««a<iona 
and  autvtw  to 
Drector  IMS 
for  approval 

19  Dvector 
IHS  Miprova 
standards  and 
submA  to 
ASPEnior 
coTKurranoa 

20  ASPER 
concur  on 
standards 


Oct  1,  1964. 


Oct   1    1964 


Oct   19   1964 


Sapl  e.  TM4 


Oct  26,  1964  , 


Fat>   IS,  1965, 


liilar  15,  1966 


Ii4w   2S,  1965 


Apr   30   1965.. 


M^  17.  1966  . 


May  31.  1865.. 
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Targaldala 

Comptainn  data 

21   Sw rim 

('1. 
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D.  Resources. 

1.  Human  Resources  include: 

a.  Representatives  of  Indian  Tribes 
and  Indian  organizations. 

b.  United  States  Office  of  Personnel 
Management  Native  American 
Assistance  Program. 

c.  Headquarters,  Regional  and  Area 
Personnel  Office  Staffs. 

d.  IHS  Professional  Coordinators 
(Headquarters). 

e.  Area  Program  Consultants. 

f.  IHS  Managers  and  Specialists. 

g.  Professional  Organizations, 
h.  Anthropologists  and/or  other 

scholars  versed  in  Indian  culture, 
background,  experience,  and  unique 
characteristics. 

2.  Reference  Materials  include: 

a.  Requirements  of  accreditation/ 
licensure/registration/certification 
organizations. 

b.  Classification  Standards. 

c.  Qualification  Standards. 

d.  Position  Descriptions. 

e.  Literature  concerning  occupations. 

f.  Performance  Rating  Plans. 

g.  Training  materials,  if  available. 

h.  Anthropological  and  other  studies 
on  Indian  culture,  background, 
experience,  and  unique  characteristics. 

i.  Federal  Personnel  Manual 
Supplement  335-1. 


Attachment  1 

Criteria  for  Review  of  Qualification 
Standards 


Title  of  Occupation: 
Series:    


A.  Using  Classification  Standards, 
Position  Descriptions,  and  Performance 
Plans  as  a  Basis 

1.  Determine  and  list  the  major  tasks 
for  each  occupation. 

2.  Determine  and  list  the  knowledge, 
skills,  and  abilities  (KSAs)  needed  to 
perform  each  of  the  major  tasks. 

3.  Determine  and  list  for  each  KSA,  on 
a  preliminary  basis,  how  it  can  be 
acquired  (e.g.,  formal  education  or 
training,  job  related  experience,  other 
kinds  of  practical  experience,  unique 
Indian  experience  and  background,  etc.). 

B.  Using  U.S.  Office  of  Personnel 
Management  (USOPM)  Qualification 
Standards  for  Positions  Under  General 
Schedule.  X-118  (or  USOPM  Job 
Qualification  System  for  Trades  and 
Labor  Occupations,  X-118C)  and  the 
results  of  A.  Above  as  a  Basis 

Are  the  lengths  of  experience  in  this 
qualification  standard  reasonable,  i.e., 
would  less  experience  be  acceptable  at 
any  of  the  grade  levels,  or  is  more 
experience  necessary  at  arty  grade 
level?' 

If  more  or  less  experience  is 
necessary  at  any  grade  level,  specify 
affected  grade  levels  and  amount  of 
experience  that  should  be  required  and 
state  why,  in  relation  to  actual  job 
performance. 

Should  some  kinds  of  experience, 
especially  that  unique  to  Indian  people, 
be  given  more  credit  in  evaluating  length 
of  experience? 

2.  In  addition  to  the  kinds  of 
experience  currently  shown  in  the 
standards,  are  there  other  kinds  of 
practical  experience,  including  that 
unique  to  Indian  people,  which  would 
enable  an  individual  to  satisfactorily 
perform  in  this  occupation  in  the  IHS? 

If  so,  provide  examples  of  experience 
which  you  consider  qualifying  and  state 
why. 

3.  Are  there  any  kinds  of  experience 
currently  in  the  standard  that  should  be 
deleted  (i.e.,  they  are  not  necessary  for 
satisfactory  performance  in  this 
occupation  in  the  IHS)? 

If  yes,  specify  what  could  be  deleted 
and  why. 

4.  Does  the  standard  specify  required 
levels  of  experience  (e.g.,  experience  at 
a  certain  grade  level)? 


'  DoeB  not  apply  lo  wage  grade  occupations 
covered  by  X-118C.  inasmuch  as  the  X-118C  is 
based  on  a  job  element  rating  process. 


If  SO,  should  these  be  modified  or 

deleted? 

Why  or  why  not? 

If  there  are  no  levels  currently  in  the 
standards,  should  they  be  required? 

If  yes.  specify  what  should  be 
required  and  why. 

5.  Are  there  any  recency  of  experience 
requirements  in  this  standard? 

If  so,  are  they  appropriate  for 
application  to  Indian  candidates  in  the 
IHS? 

Why  or  why  not? 

If  there  are  not  currently  any  recency 
of  experience  requirements  in  this 
standard,  are  there  any  appropriate  for 
application  to  Indian  candidates  in  the 
IHS  that  should  be  added  to  the 
standard?  If  so,  explain  why. 

6.  Are  there  positive  education 
requirements  in  this  qualification 
standard?' 

If  so,  can  practical  experience, 
including  that  unique  to  Indian  people, 
be  substituted  for  all  or  some  of  the 
academic  requirements? 

If  yes,  what  kinds  of  practical 
experience,  not  presently  included, 
could  be  substituted  in  filling  jobs  in 
IHS.  and  in  what  amounts  for  what 
grade  levels? 

7.  Are  there  other  kinds  of  education 
or  training,  including  that  unique  to 
Indian  people,  which  would  enable  an 
individual  to  satisfactorily  perform  in 
this  occupation  in  IHS? 

If  yes,  what  are  they? 

8.  Is  the  amount  of  education  which 
may  be  substituted  for  experience 
reasonable,  i.e.,  would  less  education  be 
acceptable  at  any  of  the  grade  levels,  or 
is  more  education  necessary  at  any 
grade  level?' 

If  more  or  less  education  is  necessary 
at  any  grade  level,  specify  affected 
grade  levels  and  amount  of  education 
that  should  be  required  and  state  why, 
in  relation  to  actual  job  performance. 

Should  some  kinds  of  education, 
especially  that  unique  to  Indian  people, 
be  given  more  credit  in  the  substitution 
for  experience? 

9.  Is  there  any  kind  of  education 
requirement  or  substitution  of  education 
for  experience  provision  currently  in  the 
standard  that  should  be  deleted  for  jobs 
in  IHS?' 

If  so,  specify  what  should  be  deleted 
and  why. 

10.  Are  there  licensure/certification/ 
registration/apprenticeship 
requirements  in  this  standard? 

If  so,  are  these  requirements 
appropriate  for  application  to  Indian 
candidates  in  the  IHS? 

Why  or  why  not? 

If  there  are  not  currently  any  such 
requirements  in  this  standard,  are  there 
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any  appropriate  to  IHS  that  should  be 
added  to  the  standard? 
If  so,  explain  why. 

11.  Does  the  standard  currently 
require  a  written  test? 

If  so,  should  the  requirement  be 
deleted? 

Why  or  why  not? 

If  there  is  no  written  test  currently  in 
the  standard,  should  one  be  required? 

If  yes,  explain  what  kind  of  written 
test  should  be  required  and  why. 

12.  Does  the  standard  currently 
require  a  practical  examination? 

If  so.  should  the  requirement  be 
deleted? 

Why  or  why  not? 

If  there  is  no  practical  test  currently  in 
the  standard,  should  one  be  required? 

If  yes,  specify  what  type  of  skills  or 
knowledges  should  be  tested,  and  how 
they  should  be  tested. 

13.  Could  a  practical  examination  be 
substituted  for  other  requirements  (e.g., 
experience,  education,  etc.)? 

If  so,  give  examples  and  explain  why. 

14.  Are  the  physical  requirements  in 
the  standard  appropriate  for  the 
occupation? 

If  so,  give  examples  and  explain  why. 

14.  Are  the  physical  requirements  in 
the  standard  appropriate  for  the 
occupation? 

If  not,  explain^ 

C.  Other  Considerations 

1.  Are  there  accrediting  body 
standards  or  requirements  for  the  IHS 
facilities  (e.g.,  professional,  hospital) 
which  shoul^be  considered  in 
establishing|[iialification  requirements 
for  this  occupition? 

Ifyes,  whf    are  they?  ■ 

If  yes,  are    ley  appropirate  for 

application  to  Indian  candidates  in  the 

Ills? 
Why  or  why  not? 

2.  If  the  work  group  is  recommending 
any  changes  in  {he  qualification 
standard  that  would  credit  additional 
experience,  training  or  education  for 
Indians,  what  methods  are  most 
appropriate  for  obtaining  and  evaluating 
evidence  that  an  Indian  applicant 
possesses  these  new  factors? 

3.  If  different  knowledge  requirements 
are  established  fo»  this  occupation,  will 
that  affect  classification  (i.e.,  will  it 
affect  the  grade  level  of  duties  that 
incumbents  are  able  to  perform)? 

Ifyes,  explain. 

4.  Are  there  Indian  cultural 
characteristics,  not  previously  covered, 
which  need  to  be  considered  in 
determining  if  an  individual  qualifies  to 
perform  successfully  in  this  occupation? 

If  so,  give  examples  and  explain  why. 


D.  Drafl  Qualification  Standard 

If  the  work  group  has  identified  any 
changes  that  are  needed  in  the  standard, 
please  attach  a  draft  of  the  modified 
standard.  (To  the  extent  possible,  use 
the  same  format  as  the  X-118  or  X- 
118C.) 

Attachment  2 

Certification  by  Member  of  Work  Croup 
Final  Report  On: 

Title  of  Occupation:    — 

Series: 

Chairperson; 


[Name  and  Title  (Typed  or  printed) 
Concur 

(Check  One) 
Chairperson: 


Signature  and  Dale                 Yes     No 
Other  members: 

Name  and  Title  (Typed  or  printed) 

Signature  and  Date                 Yes     No 

.Name  and  Title  (Typed  or  printed) 

Signature  and  Date                 Yes     No 

Name  and  Title  (Typed  or  printed) 

Signature  and  Dbte                  Yes     No 

Name  and  Title  (Typed  or  pnnted) 

Signature  and  Date 


Yes     No 


Note. — If  there  are  non-concurrences, 
provide  the  reasons  in  writing  and  attach  a 
copy  to  this  form. 

[FR  Doc  M-Z52in  Fiied  9-21-84   8  *S  «m) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(INT  DEIS  84-52] 

Availability  of  ttie  Draft  Wilderness 
Environmental  Impact  Statement  for 
Soutf>em  Lincoln  and  Nortt>eastem 
Clark  Counties,  NV 

AQENCY:  Bureau  of  Land  Management 
(BLM),  U.S.  Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
for  Wilderness  Study  Areas:  Southern 
Lincoln  and  northeastern  Clark 
Counties.  Nevada. 

SUMMARY:  Pursuant  to  Section  603  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  BLM  Las  Vegas  District  has 


prepared  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  proposed 
wilderness  suitability  recommendations 
for  Wilderness  Study  Areas  (WSAs)  In 
southern  Lincoln  and  northeastern  Clark 
Counties,  Nevada. 

SUPPLEMENTARY  INFORMATION:  The 

Caliente  Wilderness  DEIS  analyses  the 
potential  effects  of  designating  or  not 
designating  all  or  portions  of  five 
Wilderness  Study  Areas,  totaling 
588,423  acres,  as  wilderness.  Tlie  goal  of 
this  analysis  is  to  recommend  for 
wilderness  designation  those  areas 
where  wilderness  is  determined  to  be 
the  most  appropriate  use  of  the  land  and 
its  resources.  This  analysis  involved 
evaluation  of  the  potential 
manageability  of  wilderness, 
accessibility  of  identified  mineral  values 
for  exploration  and  development,  and 
the  enhancement  and  development  of 
s.jch  resource  values  and  uses  as 
Wildlife  habitat,  recreation,  livestock 
grazing,  cultural  resources,  utility 
corridors,  and  others. 

The  recommendations  made  in  the 
Draft  EIS  are  not  final  decisions. 
Following  the  public  comments  on  the 
DEIS,  a  final  EIS  and  recommendations 
will  be  prepared  for  the  signature  of  the 
Secretary  of  the  Interior,  and  submitted 
through  the  President  to  Congress  for 
final  decision  on  which  areas  will  be 
designated  into  the  National  Wilderness 
Preservation  System. 

Prior  to  final  recommendation  by  the 
BLM,  a  mineral  survey  will  be 
conducted  by  the  U.S.  Geological  Survey 
and  U.S.  Bureau  of  Mines  on  those  lands 
preliminarily  recommended  suitable  for 
wilderness  designation. 

The  following  Wilderness  Study 
Areas  are  evaluated  in  the  Caliente 
Wilderness  DIES: 

■     —  _ , 

ACfM 


Oover  Mountain*  (Qrapavm*  Spnng).  NV-OSO- 

0139 

C>e»«m«f  Mountain*.  NV-050-01 77 

Meadow  Vall«y  Rwig*.  NV -050-01 56 

Mofman  Mountana.  NV-O6O-O161  

South  Pahroc  Ranga.  WV-050-0132 


S4.83S 

126^7 
185.744 
162.887 
28.600 


Four  alternatives  were  considered  in 
addition  to  the  Preferred  Alternative. 
They  are  All  Wilderness,  Wilderness 
Accent,  Resource  Development  and  No 
Wilderness  (No  Action).  A  discussion  of 
the  affected  environment  is  briefly 
summarized  and  the  environmental 
consequences  anticipated  from  each  of 
the  five  alternatives  are  documented  in 
the  DEIS. 

The  BLM"s  Preferred  Alternative  for 
each  of  the  WSAs  is  as  follows: 

Clover  Mountains  (NV-050-0139) — A 
total  of  84,165  acres  is  recommended 
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suitable  for  wilderness  designations.  A 
total  of  770  acres  adjacent  to  the 
Pennsylvania  Mining  District  is 
recommended  nonsuitable. 

Delamar  Mountain  (NV-050-0177)— 
The  entire  WSA,  totaling  126.257  acres, 
is  recommended  nonsuitable  for 
wilderness  designation. 

Meadow  Valley  Range  (NV-050- 
0156}— A  total  of  97.180  acres,  including 
the  Meadow  Valley  Mountains  and  most 
of  Hackberry  Canyon  are  recommended 
suitable  for  wilderness  designation. 
Recommended  as  nonsuitable  are  88,564 
acres  in  the  Bunker  Hills,  central  bajada 
and  Vigo  Canyon  portion  of  the  WSA. 
Morman  Mountains  WSA  (NV-05O- 
0161}— A  total  of  23.690  acres  in  the 
central  portions  of  the  rugged  core, 
including  Mormon  Peak  is  recommended 
suitable  for  designation  as  wilderness. 
Recommended  as  nonsuitable  are 
139.197  acres  of  highlands,  bajadas  and 
Moapa  Peak  surrounding  the  core. 

South  Pahroc  Range  (NV-05G-0132) — 
A  total  of  28,395  acres  is  recommended 
as  suitable  for  wilderness  designation.  A 
total  of  205  acres  on  the  northeast  is 
recommended  nonsuitable. 
FOII  FURTHER  INFORMATION  CONTACT: 
Kemp  Conn,  District  Manager,  or  Frank 
Maxwell.  EIS  Team  Leader,  Bureau  of 
Land  Management.  P.O.  Box  26569.  Las 
Vegas.  NV  89126.  (702)  388-6403  or  FTS 
598-6403. 

Copies  of  the  DEIS  are  availale  for 
review  at  the  following  ELM  offices: 
Office  of  Public  Affairs.  18th  and  C 

Streets.  NW..  Washington.  D.C.  20240 
Nevada  State  Office.  300  Booth  Street. 

Reno.  NV  89520 
Battle  Mountain  District  Office.  North 
2nd  and  Scott  Streets,  Battle 
Mountain,  NV  89820 
Carson  City  District  Office,  1050  E. 

William  Street,  Carson  City,  NV  89701 
Elko  District  Office  2002  Idaho  Street 

Elko.  NV  89801 
Ely  District  Office,  Star  Route  5,  Box  1 

Ely,  NV  89301 
Las  Vegas  District  Office.  4765  W.  Vegas 

Drive.  Las  Vegas,  NV  89126 
Arizona  Strip  District  Office.  8916  East 

Tabernacle,  St.  George,  UT  84770 
Winnemucca  District  Office.  705  E.  4th 

Street,  Winnemucca.  NV  89445 
Cedar  City  District  Office,  1579  North 

Main.  Cedar  City,  UT  84720 
Riverside  District  Office.  1695  Spruce 
Street.  Riverside,  CA  92507 
Also,  copies  are  available  for  review 
at  the  following  public  libraries: 
Boulder  City  Library.  539  California 

Ave..  Boulder  City,  NV  80005 
Cedar  City  Public  Library,  136  W. 

Center.  Cedar  City,  UT  84720 
Charleston  Heights  Library.  800  Brush 
Street  Las  Vegas.  NV  89107 


Clark  County  Community  College. 

Learning  Resource  Center,  3200  E. 

Cheyenne  Avenue.  North  Las  Vegas, 

NV  89030 
Clark  County  Library,  1401  E.  Flamingo 

Rd.,  Las  Vegas,  NV  89109 
Henderson  Library,  Henderson,  NV 

89015 
Las  Vegas  Public  Library.  1762  E. 

Charleston  Blvd.,  Las  Vegas,  NV  89104 
Lincoln  County  Library.  Calienfe 

Branch.  P.O.  Box  306,  Caliente,  NV 

89008 
North  Las  Vegas  Library,  2300  Civic 

Center  Drive.  North  Las  Vegas,  NV 

89030 
St.  George  Public  Library,  55  W. 

Tabernacle,  St.  George,  UT  84770 
James  Dickinson  Library,  Documents 

Division.  University  of  Nevada.  4505 

Maryland  Parkway,  Las  Vegas.  NV 

89154 
Getchell  Library,  Government 

Publications  Department,  University 

of  Nevada,  Reno,  NV  89507 
Virgin  Valley  Library.  Mesquite,  NV 

89024 
Nevada  State  Library,  Library  Building, 

Carson  City,  NV  89710 
Washoe  County  Library.  301  S.  Center 

Street.  Reno,  NV  89505 
White  Pine  County  Library,  Courthouse 

Plaza.  Ely,  NV  89301 

A  copy  of  the  Draft  EIS  will  be  sent  to 
all  individuals,  agencies,  and  groups 
who  have  expressed  an  interest  in  the 
Caliente  Wilderness  Planning  process, 
and  a  limited  number  of  copies  are 
available  upon  request  to  the  District 
Manager.  A  Wilderness  Technical 
Report  has  also  been  prepared, 
providing  supplementary  information  to 
the  DEIS,  and  is  also  available  upon 
request  to  the  above  address. 
DATES:  Written  comments  concerning 
issues  pertinent  to  the  Caliente 
Wilderness  EIS  will  be  accepted  until 
January  2. 1985.  Public  hearings  on  the 
DEIS  have  been  scheduled  for 
Wednesday  November  14, 1984  at  7:00 
p.m.  at  the  second  floor  banquet  room  of 
the  Showboat  Hotel,  2800  E.  Fremont, 
Las  Vegas,  Nevada  and  the  Thursday 
November  15, 1984  at  7:00  p.m.  at  the 
Caliente  City  Hall  Council  Room, 
CaHente,  Nevada.  Interested 
individuals,  representatives  of 
organizations  and  public  officials 
wishing  to  testify  are  requested  to 
contact  the  District  Manager  for 
advance  registration,  at  the  above 
address  or  phone  number,  by  4:15  p.m., 
November  14, 1984  for  the  Las  Vegas 
hearing  and  by  4:15  p.m.  November  15, 
1984  at  (702)  726-3141  for  the  Caliente 
hearing.  Oral  testimony  will  be  limited 
to  ten  minutes. 


Dated:  September  18. 1984. 
Roger  |.  McConnack. 

Associate  State  Director. 

|FR  Doc  8t-2S2«7  FiM  9-«-a«;  •.■4S  •«! 
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Rsh  and  Wildlife  Service 

Interagency  Project  Review  Team  for 
EIS  On  Proposal  To  Translocate 
Southern  Sea  Otters;  Meeting. 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  meeting. 


summary:  As  stated  previously  in  the 
Federal  Register  June  27, 1984  (49  FR 
26313-26315),  the  U.S.  Fish  and  Wildlife 
Service  (Service)  is  in  the  process  of 
preparing  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
translocate  a  number  of  southern  sea 
otters  from  their  present  range  to  a  site 
within  the  historic  range  of  the  species 
off  the  Pacific  coast  of  the  United  States. 
To  assist  in  the  scoping  process  and  to 
provide  consultation  during  initial 
drafting  of  the  EIS  concerning  the 
proposed  translocation,  the  Service  has 
established  an  interagency  project 
review  team  (IPRT)  as  suggested  by  the 
Council  on  Environmental  Quality  (see 
48  FR  34263-34264,  July  28, 1983).  Dates 
for  the  initial  meetings  of  the  IPRT  were 
published  in  49  FR  26313-26315  (June  27, 
1984). 

Dates  indicated  that  notice  were 
August  6-7  and  August  23-24, 1984.  The 
August  23-24  meeting  was  subsequently 
cancelled.  Notice  is  hereby  given  of  the 
next  meeting  of  the  IPRT.  The  agenda 
for  the  meeting  will  include 
presentations  on  methodologies  for 
addressing  risks  of  oil  spills  in  the  EIS 
on  proposed  southern  sea  otter 
translocation.  Since  oil  spill  risks  are  an 
important  factor  in  determining  whether 
or  not  the  translocation  should  be 
undertaken  and,  if  so,  where  the 
translocafion  site  should  be.  the 
methodology  used  in  the  EIS  for 
addressing  oil  spill  risks  will  also  be 
important.  A  second  item  to  be 
discussed  will  be  names  of  nominees  to 
a  peer  review  group  to  review  and 
objectively  comment  on  various  sections 
of  the  draft  and  final  EIS  on  the 
proposed  translocation. 

date:  The  IPRT  meeting  will  be  held 
October  4, 1984,  beginning  at  9:00  a.m. 
and  ending  on  or  before  5:00  p.m.  the 
same  day.  It  will  be  held  in  the  Federal 
Building,  Conference  Room  14217.  450 
Golden  Gate  Avenue.  San  Francisco, 
California. 
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addresses:  Questions  should  be 
addressed  to  Skip  Ladd,  U.S.  Fish  and 
Wildlife  Service.  Sea  Otter  Recovery 
Project,  2800  Cottage  Way.  Room  E- 
1823.  Sacramento,  California  95825 
(telephone  916/484-4935;  FTS  468-4935). 
FOR  FURTHER  INFORMATION  CONTACT: 

Skip  Ladd  at  the  address  and  telephone 
number  stated  above.  Attendance  is 
open  to  the  interested  public  to  observe 
and  participate  as  desired  in  the 
discussions.  Those  who  can  provide 
specific  information  on  the  agenda 
topics  are  est)ecially  encouraged  to 
attend  and  provide  such  information. 
Seating  space  is  very  limited.  Those 
members  of  the  general  public  who  plan 
to  attend  are  encouraged  to  notify  Mr. 
Ladd  so  that  the  number  of  attendees 
can  be  predetermined  and  seating 
arrangements  made. 

Dated:  September  18, 1984. 
Richard  |.  Myshak. 

Regional  Director. 

|FR  Doc  84-252S3  Filed  9-21-84:  B:4S  am) 
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Minerals  Management  Service 

Arco  Oil  and  Gas  Co;  Development 
Operations  Coordination  Document 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
CoordinatiotvDocument  [DOCD). 

SUMMARY:  N^'ice  is  hereby  given  that 
ARCO  Oil  ai   *  Gas  Company  has 
submitted  a  I  OCD  describing  the 
activities  it  p,  oposes  to  conduct  on 
Lease  OCS-G  4758,  Block  212,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  fur  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Sabine  Pass, 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  September  17, 1984. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Manager.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Offtce  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  ♦hrough  Friday). 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipebne  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  September  17, 1984. 
John  L.  Raokin, 

Regional  Manager. 

|FR  Doc  S«-2S23S  Filed  »-21-M:  845  unj 
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Samedan  Oil  Corp^  Development 
Operations  Coordination  Docuntent 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Samedan  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3297,  Block  215,  East  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  September  14, 1984. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 


Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Mangement  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  aH'ected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  pracUces  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Dated:  September  14. 1984. 

John  L.  Rankin, 

Regional  Manager,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  »*-iiZ»  Filed  B-M-M.  •:««  enil 
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Outer  Continental  Shetf  Advisory 
Board  Policy  Committee;  Notice  and 
Agenda  for  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Conunittee  Act,  Pub.  L  No.  92- 
463,  5  U.S.C.  App.  1  and  the  Office  of 
Management  and  Budget's  Circular  No. 
A-63,  Revised. 

The  Policy  Committee  of  the  Outer 
Continental  Shelf  (OCS)  Advisory  Board 
will  meet  from  8:00  a.m.  to  5:00  p.m.. 
October  24  and  25. 1984,  at  the  Meridien 
Hotel  New  Orleans,  New  Orleans, 
Louisiana  (504/525-6500). 

The  meeting  will  cover  the  following 
principle  subjects: 

October  24 

•  Resulti  of  frontier  region  exploration  since 

1973  and  implications  for  future  OCS 
exploration 

•  Areas  of  oil  and  gat  industry  interest — 

Summary  of  the  Minerals  Management 
Service  and  industry  information 
prepared  for  5-Year  Program 

•  Means  of  identifying  oil  and  gas  potential 

in  leasing  decisions 

October  25 

•  Criteria  for  determining  the  environmental 

sensitivity  of  marine  areas 

•  Criteria  for  balancing  energy  and 

environmental  concerns  m  the  S-Year 
Program 

•  Means  of  integrating  the  5-Year  Program 

and  Environmental  Studies  Program 

•  Innovative  Approaches  for  5- Year  Program 

Planning 

The  meeting  is  open  to  the  public 
Upon  request  interested  parties  may 
make  oral  or  written  presentations  to 
the  committee.  Such  requests  should  be 
made  no  later  than  October  3. 1984.  to 
the  OCS  Policy  Committee,  Minerals 
Management  Service,  Department  of  the 
Interior,  18th  &  C  Streets,  NW., 
Washington.  D.C  20240. 

Requests  to  make  oral  statement* 
should  be  accompanied  by  a  summary 
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of  the  statement  to  be  made.  For  more 
information  contact  the  Executive 
Secretary,  Michele  Tetley  at  [202/343- 
9314). 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  8  weeks  after  the  meeting  at  the 
Minerals  Management  Service. 
Department  of  the  Interior,  18th  ft  C 
Streets,  NW.,  Washington,  D.C.  20240. 

Dated:  September  21,  1984. 
|olinB.Rigg. 

Associate  Director  for  Offshore  Minerals 
Management 

|FR  Doc  M.~2S1M  Filed  »-21-a4.  10:33  am) 
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National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Analysis  for  the 
Purpose  of  Drilling  Exploratory  Oil/ 
Natural  Gas  Wei  Na  1;  American 
Petroflna  Co.  of  Texas,  Laguna  Madre 
Area,  Stat*  Tract  181,  Padre  Island 
National  Seashore,  TX 

Notice  is  hereby  given  in  accordance 
with  §  9.52(b)  of  Tide  36  of  the  code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from 
American  Petrofina  Company  of  Texas  a 
Plan  of  Operations  for  the  purpose  of 
drilling  the  Exploratory  Oil/Natural  Gas 
Weil  No.  1  within  the  Laguna  Madre 
Area.  State  Tract  181.  Padre  Island 
National  Seashore,  Kleberg  County, 
Texas. 

The  Plan  of  Operations  and 
Environmental  Analysis  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent.  Padre  Island  National 
Seashore.  9405  South  Padre  Island 
Drive,  Corpus  Christi,  Texas  78418. 
Copies  of  the  document  are  available 
from  Padre  Island  National  Seashore 
and  will  be  sent,  upon  request,  to 
individuals  or  groups  at  a  charge  of 
$7.60  per  copy,  pursuant  to  the  Freedom 
of  Information  Act.  The  document  is  76 
pages  in  length. 

Dated:  September  17. 1964. 
Robert  I.  Keir, 

Regional  Director.  Southwest  Region. 

IFK  Doc  S4-2S261  Filed  9-21-64:  845  am) 
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Intention  To  Extend  Concession 
Contract;  Amf  ac  Hotels  and  Resorts, 
Inc.  dba  Fred  Harvey 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965.  (79  Stat. 
969;  18  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 


of  publication  of  this  notice,  the 
Department  of  the  Inferior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  a  concession 
contract  with  Amfac  Hotels  and  Resorts. 
Inc.  dba  Fred  Harvey  authorizing  it  to 
continue  to  provide  lodging,  food  and 
beverage,  merchandise,  automobile 
service  station  and  souvenir  facihties 
and  services  for  the  public  at  Stovepipe 
Wells  within  Death  Valley  National 
Monument  for  a  period  of  two  (2)  years 
from  January  1, 1986,  through  December 
31. 1987. 

This  contract  extension  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1985, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract.  This 
provision,  in  effect,  grants  Fred  Harvey, 
the  opportunity  to  meet  the  terms  and 
conditions  of  any  other  proposal 
submitted  in  response  to  this  notice 
which  the  Secretary  may  consider  better 
than  the  proposal  submitted  by  Fred 
Harvey.  If  Fred  Harvey  amends  its 
proposal,  and  the  amended  proposal  is 
substantially  equal  to  the  better  offer, 
then  the  proposed  new  contract  will  be 
negotiated  with  Fred  Harvey. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director,  Western  Region,  450 
Golden  Gate  Avenue.  San  Francisco, 
California  94102,  for  information  as  to 
the  requirements  of  the  proposed 
contract.       i 

Dated:  August  28, 1984. 
Howard  H.  Chapman, 
Regional  Director.  Western  Region. 

(FR  Doc  M-2S2S9  riled  O-ZI-M:  8.4A«m| 
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National  Capital  Region,  Public  Affairs; 
Public  Meeting 

The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  the 
planning  of  the  1984  Christmas  Pageant 


of  Peace,  which  opens  December  3  on 
the  Ellipse,  south  of  the  White  House. 
A  pubhc  meeting  will  be  held  at  the 
National  Capital  Region  Building,  1100 
Ohio  Drive,  SW..  2nd  floor,  on 
November  1,  at  10  a.m. 

Interested  persons  who  would  like  to 
comment  at  the  meeting  should  notify 
the  National  Park  Service  by  October  24, 
by  calling  the  Office  of  Public  Affairs 
between  9  a.m.  and  4  p.m..  weekdays  at 
426-6700.  Persons  who  carmot  attend  the 
meeting  can  send  written  comments  to 
Regional  Director.  National  Capital 
Region.  1100  Ohio  Drive.  SW.. 
Washington.  D.C.  20242.  Comments  will 
be  accepted  until  October  17. 1984. 

Dated:  September  14, 1984. 
Menus  J.  Fish.  Jr., 

Regional  Director,  National  Capital  Region. 

|FK  Doc  84-25280  Filed  9-21-84:  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

ISection  10706<aK5)<A)  Application  No.  10] 

U.S.  Clay  Producers  Traffic 
Association,  Inc.;  Agreement  Filed  and 
Request  for  Comment 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  filing  agreeement  and 
request  for  comments. 

SUMMARY:  An  application  for  approval 
of  an  agreement  under  49  U.S.C. 
10706(a)(5)(A)  has  been  filed  by  U.S. 
Clay  Producers  Traffic  Association.  Inc. 
(USCP),  on  behalf  of  its  interested 
members  who  own  or  lease  rail  tank 
cars.  The  agreement  establishes  an 
association  called  the  Tank  Car 
Allowance  Committee  (TCAC) 
consisting  of  USCP  members.  TCAC  will 
provide  a  forum  for  joint  consideration 
and  discussion  of  rail  tank  car 
allowances.  The  Commission  seeks 
public  comment  prior  to  acting  on  the 
application. 

DATES:  An  original  and  10  copies  of 
comments  from  interested  parties  should 
be  filed  by  October  24. 1984. 

ADDRESSES:  The  application  may  be 
inspected  at  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission,  in 
Washington,  D.C. 

Comments  referring  to  section 
10706(a)(5)(A)  Application  No.  10  should 
be  addressed  to; 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 
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(2)  Applicant's  representative:  Henry  M 
Wick.  Jr..  1610  Two  Chatham  Center, 
Pittsburgh,  PA  15219, 

FOB  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARYilNFORMATION:  An 

application  was  filed  June  29, 1984.  by 
USCP  seeking  Commission  approval  of 
an  agreemeat  that  would  permit  L'SCP 
memers  to  discuss  among  themselves 
and  engagg  in  negotiations  with  various 
railroad  int|rests  matters  relating  to  the 
allowances  to  be  paid  by  rail  carriers  for 
the  use  of  privately  owned  or  leased  rail 
tank  cars. 

Shippers    ntering  into  such 
agreements  and  seeking  antitrust 
immunity  roist  apply  to  the  Commission 
for  approval  of  their  agreement  under  49 
U.S.C.  10706(a)(5)(A).  The  Commission 
will  approve  an  agreement  only  upon  a 
finding  that  H  furthers  the  rail 
transportation  policy  set  forth  in  49 
U.S.C.  10101a.  The  Commission  can.  if 
necessary,  impose  conditions  to  further 
that  policy.  If  the  agreement  is 
approved,  the  antitrust  laws  do  not 
apply  to  parties  and  other  persons  with 
respect  to  making  and  carrying  out  the 
agreement. 

Comments  are  invited  on  the 
proposed  agreement,  with  special 
attention  to  the  following  subjects: 

(1)  How  will  this  agreement  further 
the  transportation  policy  set  forth  in  49 
U.S.C.  10101a?  (Is  the  requested  antitrust 
immunity  necessary?) 

(2)  Are  there  any  anti-competitive 
effects  that  njay  result  because  of  the 
agreement? 

(3)  What,  if  any,  additional  safeguards 
are  necessary  to  ensure  that  the 
proposed  agreement  will  not  have  an 
undesirable  anti-competitive  effect  or 
suppress  competition  among  members  of 
the  association. 

(4)  What  other  matters  should  the 
Commission  consider  in  determining 
whether  the  agreement  should  be 
approved?  IllWhile  it  does  not  appear 
that  this  action  will  have  a  significant 
effect  on  lh«  quality  of  the  human 
environment  or  conservation  of  energy 
resources,  comments  on  these  issues  are 
also  invited. 

Authority:  49  U.S.C.  10706(a)(5). 

Dated:  Sep.ember  13. 1984. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings.      '  ^.. 
James  H.  Bayne, 
Secretary. 

IFK  Doc  M-2S20e  Filed  9-n-M  MS  am| 
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[Rnenc*  Dockat  Nos.  30544  and  30644] 

Cedar  VaHey  Railroad  Co.;  Exemption; 
49  U.S.C.10901  and  11301 

agency:  Interstate  Commerce 
Commission 

action:  Notice  of  Exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of:  (1)  49  U.S.C.  10901  the 
(a)  acquisition  and  operation  by  Cedar 
Valley  Railroad  Company  (CVRC)  of 
Illinois  Central  Gulf  Railroad  Company's 
(ICG)  102-mile  line  of  track  between 
Mona  Junction,  LA.  and  Lane,  MN, 
including  a  branch  between  Stacyville 
Junction  and  Stacyville,  lA:  (b) 
acquisiUon  by  CVRC  from  ICG  of 
trackage  rights  between  Mona  Junction 
and  Waterloo,  L\;  and  (c)  acquisition  by 
CVRC  from  Chicago  and  North  Western 
Transportation  Company  of  trackage 
rights  between  Lane  and  Albert  Lea, 
MN;  and  (2)  49  U.S.C.  11301  for  CVRC  to 
issue  debt  and  equity  securities  for  line 
acquisition  and  other  corporate 
purposes. 

DATES:  This  exemption  will  be  effective 
on  September  20, 1984.  Petitions  to 
reopen  must  be  filed  by  October  15, 
1984. 

ADDRESSES:  Send  pleadings  refernng  to 
Finance  Docket  No.  30544  and  30546  to: 

(1)  Office  of  the  Secretarj-.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Peter  A. 
Gilbertson,  Witkowski,  Weiner, 
McCaffrey  and  Brodsky,  Suite  350. 
1575  Eye  Street.  KW,  Washington.  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  27S-7245. 

SUPPlfMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  September  la,  19a4. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Andre,  Commissioners  Sterretl, 
Gradison.  Simmons,  Lamboley.  and  Strenio. 
Commissioner  Gradison  concurred.  She 
would  grant  an  exemption  from  the 
requirements  of  Section  11343.  rather  than 
Section  10901,  for  the  proposed  acquisition  of 
trackage  rights  in  Fmance  Docket  No.  30548. 


CommiMionen  Lamboley  and  Stremo  did  not 
participate. 

luBM  H.  Bayna, 

Secretary.  • 

|FK  Doc  St-ZUl?  FUm)  »-»-•«:  fttt  «■) 
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[Ei  Parts  No.  290  (Sub.  2)] 

Railroad  Cost  Recovery  Procedur«a 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Approval  of  Rail  Cost 
Adjustment  Factor. 


SUMMARY:  Tlie  Commission  has  decided 
to  approve  the  cost  index  filed  by  the 
Association  of  American  Railroads 
(AAR)  under  the  procedures  of  Ex  Parte 
No.  290  (Sub-No.  2),  Railroad  Cost 
Recovery  Procedures.  The  application  of 
the  index  provides  for  a  fourth  quarter 
1984  Rail  Cost  Adjustment  Factor 
(RCAF)  of  1.053.  Since  the  fourth  quarter 
1984  RCAF  tl.053)  shows  a  decrease  of 
.005  from  the  third  quarter  1984  RCAF 
(1.058).  there  is  no  authority  for  the  one- 
tenth  of  one  percent  ijicrease  currently 
scheduled  to  become  effective  on 
October  1. 1984  in  RCCR  Tariff  X-084-A. 
Consequently,  railroads  must  amend  the 
tariff  immediately  to  cancel  the 
provisions  in  Item  30  (and  any  other 
items  in  the  tariff)  which  direct  addition 
of  the  further  0.1  percent.  No  other  rale 
actions  are  ordered. 
EFFECTIVE  DATE:  OctobePl.  1984. 
FOR  FUfrrNER  UtFOmiATlON  CONTACT: 
Robert  C.  Hasek.  (202)  275-093a 
Douglas  Galloway,  (202)  275-7278. 
SUPPLEMENTARY  INFORMATION:  By 
decision  served  April  17. 1981  (46  FR 
22594.  April  20. 1981),  we  outlined  the 
procedures  for  the  calculation  of  the 
interim  mid-quarter  index  of  railroad 
costs  and  the  methodology  for  the 
computation  of  the  RCAF.  AAR  was 
required  to  calculate  and  submit  the 
mid-quarter  index  to  the  Commission  no 
later  than  20  days  before  the  end  of  each 
quarter. 

The  index  weights  have  been  updated 
to  1983  levels  using  data  from  the  R-1 
Annual  Reports  of  Class  I  Railroads. 
These  weights  replace  1982  weights 
which  have  been  used  since  the  fourth 
quarter  of  1983.  The  shift  in  weights 
between  the  "materials  and  supplies" 
component  and  the  "other"  component 
was  caused,  in  part,  by  a  change  from 
betterment  accounting  to  depreciation 
accounting  for  track  structures.  The 
fourth  quarter  index  also  uses,  for  the 
first  time,  a  revised  thirty-eight  item 
market  basket  for  the  measurement  of 
the  materials  and  supplies  component. 


f 
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We  have  reviewed  the  reweighting  and 
the  subsequent  linking  of  the  old  and 
new  index  weights  and  conclude  that 
acceptable  procedures  have  been  used. 

We  have  reviewed  AAR's 
calculations  of  the  mid-quarter  index  for 
the  fourth  quarter  of  1984  and  find  that 
these  calculations  comply  with  the 
guidelines  contained  in  our  decision 
served  April  17, 1981. 

Our  decision  served  June  20, 1984 
provided  for  a  reduction  of  .1  percent  in 
the  maximum  rate  increase  allowed  for 
the  third  quarter  of  1984.  the  reduction 


to  be  effective  for  one  quarter  only.  We 
also  stated,  "Rate  increases  taken  under 
these  provisions  for  the  fourth  quarter 
1984  or  thereafter  may  include  the  .1 
percent  to  the  extent  that  the  RCAF 
remains  at  or  exceeds  1058.  "  (Emphasis 
supplied).  We  rote  that,  in  anticipation 
that  the  RCAF  would  equal  or  exceed 
1.058.  RCCR  Tariff  X-084-A  provided  for 
the  (withheld)  .1  percent  to  be  effective 
October  1,  1984.  Since  the  RCAF  did  not 
remain  at  1.058,  provision  for  the  .1 
percent  increase  must  be  canceled. 


EX  PARTE  NO.   290   (SUB-NO.   2) 
INTERIM  MID-QUARTER   INDEX 


Lfne 
Mo. 

1 

Category 

Salaries,   wages  and 
supplements 

1982 
Weights 

48.31 

1983 
Weights 

48.51 

Second 
Quarter 
1984 

Actual 

147.3 

Third 
Quarter 

1984 
Forecast 

147.3 

Fourth 
Quarter 

1984 
Forecast 

146.6 

2 

Fuel 

11. 3t 

10. 3t 

98.0 

99.4 

97.3 

3 

Materials  and  suppl  (es 

10.41 

7.2» 

102.8 

104.2 

106.0 

4 

Other  expense 

30. Ot 

34.01 

lis. 9 

117.6 

117.2 

S 

Weighted  average 
a.     1980  ■  100 

XXX 

128.5 

128.^^ 
127.T 

b.     Linked  Index 

127.1 

127.9 

6 

Rail  Cost  Adjustment 

Factor  2/ 
(10/1/82  -  100) 
120.9  -  100 

3 

1.0  5l~ 

1 

1.058 

1.053 

y    Linking  Is  necessitated  by  a  change  of  »«1ght$  from  1980  to  1983. 
The  following  formula  was  used: 


3rd  Quarter  1984  Index  ■  Linked  Index 
(Linked  Index)  (1980  Weights  to 

1983  Weights) 


4th  Quarter  1984  Index 

(1983  Weights) 

Jra  Quarter  iya4  index 

(1983  Weights) 

or 

128.6     X  127.9  -     127.3 
17777^/ 

*/    Third  quarter  1984   Index  (128.5)  recalculated  using  1983 
weights. 

£/     The  denominator  was  rebased  to  an  October  1,  1982  level    in 

accordance  with  the  requirements  of  the  Staggers  Rail   Act  of  1980. 

2./     For  comparative  purposes  an  RCAF  for  the  second  quarter  1984  Is 
shown  using  actual   data.     The  published  RCAF  Is  computed  using 
forecasted  data. 


This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  This  proceeding  will  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 

Authority:  4S  U.S.C.  10321, 10707a,  5  U.S.C 
553. 


Dated;  September  17,  1984. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison,  Simmons,  Lamboley  and  Strenio. 
Commissioners  Lamboley  and  Strenio  did  not 
participate.  i 

laimes  H.  Bayne.  I 

Secretary.  | 

(FR  Doe.  84-25210  Filed  9-21-64;  fc«  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Metabolic  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
Pub.  L,  92^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Metabolic 
Biology. 

Date  and  Time:  October  10, 11, 12. 1984 
9:00—5:00  p.m. 

Place:  National  Science  Foundation,  Room 
338.  1800  G  Street  NW..  Washington,  D.C, 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  van  B. 
Robertson,  Program  Director,  Metabolic 
Biology  Program,  Room  325,  National  Science 
Foundation,  Wash.,  DC  20550  Telephone  (202) 
357-7987. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  metabolic  biology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF  on  July  6, 
1979. 

Dated:  September  19, 1984. 
M.  Rebecca  Wuikler, 

Committee  Management  Coordinator. 

|FR  Doc  84-25271  Filed  B-21-M;  8:45  am] 
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Advisory  Panel  for  Population  Biology 
and  Physiological  Ecology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 

meeting: 

Name;  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  Time:  October  11  &  12, 1984 — 8:30 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1141,  National  Science 
Foundation,  1800  G  St.,  NW.,  Washington, 
DC.  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Louis  F.  Pitelica, 
Program  Director,  Population  Biology  and 
Physiological  Ecology  (202)  357-fl728.  Room 
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1140,  National  Science  Foundation, 
Washington.  D.C.  20550. 

Purpose  of  Panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  population  biology  and 
physiological  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  ihafters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF.  on  lulv 
6,1979.  ' 

Dated:  September  19.  1984. 
M.  Rebecca  Winkler, 

Cummntee  Management  Coordinator. 

|FR  Doc  m-ZMm  Piled  »-zi-M;  a:45  «m| 
BtUJNG  CODE  7$S6-01-M 


Earth  Sciences  ProposaJ  Review  Panel; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended 
Pub.  L.  92^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Earth  Sciences  Proposal  Review 
Panel. 

Date  and  Time:  October  10, 11,  12,  and  13, 
1984:  8:30  a.m.  to  5:00  p.m.  each  day. 

Place:  The  National  Science  Foundation, 
Room  602, 1800  G  Street,  NW..  Washingtoa 
DC.  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  lames  Fred  Hays, 
Division  Director,  Earth  Sciences,  Room  602, 
National  Science  Foundation,  Washington. 
DC.  20550  Telephone:  (202)  357-7958. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  for 
research  in  Earch  Sciences. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  «re  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority:  This  determination  was  made  by 
the  Committee  Management  Officer  pursuant 
to  provisions  of  Section  10(d)  of  Pub.  L  92- 
463.  The  Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6,1979. 


Dated:  September  19, 1964. 
M.  Rebecca  Winkler. 

Committee  Management  Coordinator. 

fFP  Doc  84-25270  Filed  »-«-•«;  S:4S  «in| 
MLUNQ  CCXX  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-312] 

Sacramento  Municipal  Utility  District; 
Environmental  Assessment  and  Rnal 
Finding  of  No  Significant  Impact 

The  U,S,  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  relief  from 
certain  Inservice  Testing  requii^ments 
of  the  ASME  Code,  Section  XI,  "Rules 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Component",  to  the 
Sacramento  Municipal  Utihty  District, 
the  licensee  for  the  Rancho  Seco 
Nuclear  Generating  Station,  located  in 
Sacramento  County,  California. 

Env-iroomental  Assessment 

JdentificatJon  of  Proposed  Action 

The  relief  permits  the  licensee  to  test 
certain  designated  pumps  and  valves  in 
a  manner  and  on  a  schedule  different 
from  that  prescribed  in  Section  XI  of  the 
ASME  Boiler  and  Pressiu^  Vessel  Code. 
The  proposed  relief  is  in  accordance 
with  the  licensee's  requests  for  relief 
dated  July  18,  December  10  and  24, 1979, 
April  17  and  May  30, 1980,  March  3  and 
October  6. 1983,  and  January  25, 1984. 

The  Need  for  Proposed  Action 

10  CFR  50.55a{g)  requires  that  ASME 
Code  Class  1,  2  and  3  pumps  and  valves 
be  inservice  tested  in  accordance  with 
the  applicable  editions  of  the  ASME 
Code  except  where,  pursuant  to  10  CFT^ 
50.55a[g)(6)(i).  specific  relief  is  granted 
by  the  Commission.  The  licensee 
requested  relief  from  certain  inservice 
testing  requirements  of  the  Code  for 
specific  pumps  and  valves  for  which  it 
has  concluded  that  the  requirements 
were  impractical  for  the  following 
reasons: 

1.  Exercising  of  specific  valves  every 
three  months  because  (a)  testing  of  the 
valves  during  power  operation  could 
cause  equipment  failures  or  operating 
transients;  (b)  design  flow  cannot  be 
developed  during  power  operation;  (c) 
the  valves  are  required  to  be  closed 
during  power  operation  to  isolate  high 
pressure  systems  from  lower  pressure 
systems;  or  (d)  the  valves  are  locked 
closed  and  are  not  required  to  move  to 
perform  their  safety  function. 

2.  Measuring  lubricant  temperature  for 
specific  centrifugal  pumps  to  establish 


bearing  temperatures  cannot  be  done 
because  no  installed  instrumentation 
exists  for  the  measurement  of  the 
lubricant's  temperatures. 

3.  Inservice  testing  each  Code  pump 
every  month  and  measuring  the  pump 
flow  rate  during  each  inservice  test 
because  (a)  quarteriy  inservice  tests  are 
adequate  to  evaluate  any  degradation 
that  may  occur  and  (b)  no  flow  rate 
measurement  instruments  are  provided 
for  these  specific  pumps. 

The  licensee  has  proposed  alternate 
methods  for  inservice  testing  of  these 
specific  valves  and  pumps. 

Environmental  Impact  of  the  Proposed 
Action 

The  inservice  inspection  program  as 
specified  by  the  applicable  editions 
Section  XI  of  the  ASME  is  established  to 
verify  operational  readiness  of  pumps 
and  valves  whose  function  is  required 
for  safety.  The  proposed  relief  involves 
only  the  relief  from  some  of  the 
requirements  of  the  code  for  specified 
valves  and  pumps  t)€cau8e,  for  the 
reasons  outlined  above,  the  licensee  has 
found  these  requirements  were 
impractical.  For  each  relief  the  licensee 
has  proposed  an  alternative  inaervice 
test  which  the  staff  has  reviewed  and 
found  acceptable  for  verifying  the 
operational  readiness  of  the  specific 
valves  and  pumps.  Therefore,  the  relief 
will  not  change  the  likelihood  of  primary 
system  failures  between  inspections. 
Thus,  post-accident  radiological  releases 
will  not  differ  from  those  determined 
previously,  and  the  proposed  relief  does 
not  otherwise  affect  facility  radiological 
effluents,  or  any  significant  occupational 
exposures.  Likewise,  the  rehef  does  not 
affect  facility  nonradiologica!  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed  relief. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
relief,  any  alternatives  either  will  have 
no  environmental  impact  or  will  have  no 
greater  environmental  impact.  The 
principal  alternative  to  the  relief  would 
be  to  require  literal  compliance  with  10 
CFR  50.55a(g).  Such  an  action  would  not 
enhance  the  protection  of  the 
environment  and  could  result  in 
unnecessary  shutdown  of  the  facility, 
failure  to  equipment,  and/or  operating 
transients. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
connection  with  the  Final  Environmental 
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Statement  relating  to  this  facility,  dated 
March  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  relief. 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  qualify  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  relief  dated 
July  18,  December  10  and  24, 1979,  April 
17  and  May  30. 1980.  March  3  and 
October  6, 1983,  and  January  25,  1984 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.,  and  at  the 
Sacramento  City-County  Library.  828  I 
Street,  Sacramento,  California. 

Dated  at  Befhesda.  Maryland,  this  27lh  day 
of  August  1984. 

For  the  Nuclear  Regulatory  Commission. 

Frank  |.  Miraglia, 

Deputy  Director.  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

I  FT)  Dim:  M~ZSZ~i  Filed  9-21-84;  8:45  am| 
BILUNG  COOE  7S9O-01-M 

I  Docket  Nos.  50-361  and  50-3621 

Southern  California  Edison  Co.,  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (The  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  70.24  to 
the  Southern  California  Edison 
Company,  San  Diego  Gas  &  Electric 
Company,  the  City  of  Anaheim, 
California,  and  the  City  of  Riverside, 
California  (the  licensees).  The  licensees 
hold  Facility  Operating  License  Nos. 
NPF-10  and  NPF-15.  which  authorize 
operation  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  Nos.  2  and  3 
(the  facilities).  These  facilities  are 
pressurized  water  reactors  located  in 
San  Diego  County,  California. 

Environmental  Assessment 

identification  of  Proposed  Action 

The  exemption  from  10  CFR  70.24 
would  allow  irradiated  or  unirradiated 
fuel  assemblies  to  be  handled  and 
stored  in  the  San  Onofre  2  and  3  fuel 
handling  building  without  having  two 
criticality  monitoring  systems  operable. 


provided  that  no  more  than  one  fuel 
assembly  is  outside  an  approved 
shipping  container,  storage  rack,  or  fuel 
transfer  tube  at  any  time. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  refueling  operations  at  San 
Onofre  2  and  3  to  be  conducted  without 
installing  the  criticality  detection 
systems  specified  by  10  CFR  70.24. 

Environmental  Impacts  of  the  Proposed 
Action  j 

There  are  no  environmental  impacts 
of  the  proposed  action.  Criticality  will 
be  precluded  by  the  use  of  geometric 
spacing  in  storing  new  and  spent  fuel 
storage  racks  and  the  restriction  that  no 
more  than  one  fuel  assembly  shall  be 
authorized  to  be  outside  an  approved 
shipping  container,  storage  rack  or  the 
fuel  transfer  tube  at  any  one  time.  This 
is  an  acceptable  alternative  to 
redundant  criticality  detection  systems. 
Since  the  proposed  change  does  not 
otherwise  affect  radiological  plant 
effluents  nor  cause  any  significant 
occupational  exposures,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amend.Tient. 

Alternative  to  the  Proposed  Action 

We  have  concluded  that  there  is  no 
measurable  environmental  impact 
associated  with  the  proposed 
exemption.  The  principal  alternative 
would  be  to  deny  the  requested 
exemption.  This  would  not  reduce 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Proposed  San  Onofre  Nuclear 
Generating  Station  Units  2  and  3  "  dated 
March  1973.  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
San  Onofre  Nuclear  Generating  Station 
Units  2  and  3  ",  dated  April  1981.  and  the 
Errata  to  the  Final  Environmental 
Statement  dated  June  1981. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  Signiricant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  March  27,  1984,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  D.C., 
and  at  the  San  Clemente  Branch  Library, 
242  Avenida  Del  Mar,  San  Clemente, 
California  92672. 

Dated  at  Bethesda.  Maryland,  this  17th  day 
of  September,  1984. 

For  the  Nuclear  Regulator  Commission. 
Darrell  G.  Eisenhut, 

Director  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

jFR  Doc  M-25Z79  RW-d  9-21-84:  8:45  am) 
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[Docket  No.  50-142] 

University  of  California,  Los  Angeles; 
Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  of  Terminating 
Facility  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  is 
considering  issuance  of  Orders 
authorizing  the  University  of  California, 
Los  Angeles  (licensee),  to  dispose  of  the 
component  parts  of  the  research  reactor 
in  their  possession,  and  terminating 
Facility  Operating  Licensing  No.  R-71  in 
accordance  with  the  licensee's 
application  dated  July  26, 1984. 

"The  first  of  these  Orders  would  be 
issued  following  the  Commission's 
review  and  approval  of  the  licensee's 
detailed  plan  for  disposal  of  the 
radioactive  components  of  the  reactor 
and  decontamination  of  the  facility  or 
some  alternate  disposition  plan  for  the 
facility.  This  Order  would  authorize 
implementation  of  the  approved  plan. 
Following  completion  of  the  authorized 
activities  and  verification  by  the 
Commission  that  acceptable  radioactive 
contamination  levels  have  been 
achieved,  the  Commission  would  issue  a 
second  Order  terminating  the  facility 
license.  Prior  to  issuance  of  each  Order, 
the  Commission  will  have  made  the 
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findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
By  October  24, 1984,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  either  or  both  of  the 
subject  Orders  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
may  file  a  petition  for  leave  top 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commissions  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
Order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  Order  which  may  be 
entered  on  the  petitioner's  interest.  The 
petition  should  also  identify  the  specific 
aspect(s)  of  the  subject  matter  of  the 
proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


the  actions  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  Order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW 
Washington.  DC.  by  the  above  date. 
When  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Cecil  O. 
Thomas:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (University  of  California.  Los 
Angeles)  and  (publication  date  and  page 
number  of  this  Federal  Register  notice). 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  and  to  William 
H.  Cormier.  Esq..  Office  of 
Administrative  Vice  Chancellor, 
University  of  California,  405  Hilgard 
Avenue,  Los  Angeles,  California  90024. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{a)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  July  26, 1984.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.  Washington.  D.C. 


Dated  at  Bethesda.  Maryland,  thii  14  day 
of  September  19&4. 

For  the  Nuclear  Regulatory  CommisBion. 
Cecil  O.  Thomas, 

Chief  Standardization  and  Special  Projects 
Branch.  Division  of  Licensing. 

|FR  Doc  84-25274  Filed  9-21-84  a'4$  tm\ 
MIXINO  COM  75>0-01-M 


(Docket  No.  30-02939;  UctnM  No.  37- 
00118-07;  EA  84-50] 

The  University  of  Pennsylvania, 
Philadelphia,  Pennsylvania;  Order 
Imposing  Civil  Monetary  Penalties 


The  University  of  Pennsylvania, 
Philadelphia.  Pennsylvania  19104  (the 
"licensee")  is  the  holder  of  License  No. 
37-00118-07  (the  "lidense  ")  issued  by  the 
Nuclear  Regulatory  Commission  (the 
"Commission"  or  "NRC")  which 
authorizes  the  licensee  to  possess  and 
use  radioactive  materials  for  medical 
research,  diagnosis,  therapy,  and 
teaching  and  training  in  accordance 
with  conditions  specified  therein. 
License  No.  37-00118-07  was  issued  on 
August  19, 1983. 

11 

An  NRC  safety  inspection  of  the 
licensee's  activities  under  the  license 
was  conducted  on  January  13  and  16, 
1984  and  March  21-22. 1984  to  review 
the  circumstances  associated  with  a 
violation  involving  an  exposure  of  a 
licensee  employee  to  iodine-125  in 
excess  of  the  regulatory  limit.  As  a 
result  of  the  inspection,  the  NRC  staff 
determined  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  served  upon  the  licensee  by  letter 
dated  June  20, 1984.  The  Notice  states 
the  nature  of  the  violations,  the 
provisions  of  the  Nuclear  Regulatory 
Commission's  requirements  that  the 
licensee  had  violated,  and  the  amount  of 
civil  penalty  for  each  violation.  A 
response  dated  July  13. 1984  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  was 
received  from  the  licensee. 

Ill 

Upon  consideration  of  the  answers 
received,  the  statements  of  fact, 
explanations,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  and  as 
set  forth  in  the  Appendix  to  this  Order, 
the  Director  of  the  Office  of  Inspection 
and  Enforcement  has  determined  that 
the  penalties  proposed  for  the  violations 
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designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L  96-295).  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  licensee  pay  civil  penalties  in  the 
amount  of  Four  Thousand  Dollars 
(S4,000)  within  thirty  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the  Director 
of  the  Office  of  Inspection  and 
Enforcement.  USNRC.  Washington,  D.C, 
20555. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Executive  Legal  Director,  USNRC, 
Washington.  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  thirty  days  of 
the  date  of  this  Order,  the  provisions  of 
this  Order  shall  be  effective  without 
further  proceedings  and.  if  payment  has 
not  been  made  by  that  time,  the  matter 
may  be  referred  to  the  Attorney  General 
for  collection.  In  the  event  the  licensee 
requests  a  hearing  as  provided  above, 
the  issues  to  be  considered  at  such 
hearing  shall  be: 

(a)  Whether  the  Ucensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties;  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland  this  17lh  day 
of  September  1984. 

For  the  Nuclear  Regtilatory  Commission. 
Richard  C  DeYoung. 

Director.  Office  of  Inspection  and 
Enforcement. 

Appendix — Evaluation  and  Conclusion 

Although  the  licensee  admits  the 
violations,  the  hcensee's  July  13, 1984 
response  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
dated  June  20, 1984,  requests  that  the 
severity  level  for  the  violations 
described  in  Section  II  of  the  Notice  be 
reduced,  and  that  all  of  the  proposed 
penalties  for  the  violations  described  in 
both  Sections  I  and  II  of  the  Notice  be 
mitigated.  Provided  below  are  (1) 
restatement  of  each  violation,  (2)  a 


summary  of  the  licensee's  response  in 
support  of  their  request,  and  (3)  the  NRC 
staff  evaluation  and  conclusion 
regarding  the  licensee's  response. 

Section  I — Violation  Related  to 
exposure  in  Excess  of  Regulatory  Limit 

Statement  of  Violation 

10  CFR  20 103(a)(1)  states  that  no 
licensee  shall  possess,  use,  or  transfer 
licensed  material  in  such  a  manner  as  to 
permit  an  individual  in  a  restricted  area 
to  be  exposed  to  radioactive  material 
such  that  the  uptake  by  any  organ  from 
either  inhalation  or  absorption  or  both 
routes  of  intake  in  any  calendar  quarter 
exceeds  that  which  would  result  from 
inhaling  such  radioactive  material  for  40 
hours  per  week  for  13  weeks,  that  is,  520 
hours,  at  the  maximum  permissible 
concentrations  (MPC)  specified  in  10 
CFR  Part  20,  Appendix  B,  Table  I, 
Column  1. 

Contrary  to  the  above,  on  or  before 
January  13, 1984,  one  individual  was 
exposed  to  the  equivalent  of  2,548  MPC 
hours  of  airborne  iodine-125  during  the 
first  calendar  quarter  of  1984,  an  amount 
4.9  times  the  limit  specified  in  10  CFR 
Part  20,  Appendix  B,  Table  I,  Column  1. 

This  is  a  Severity  Level  III  violation 
(Supplement  IV).  Civil  Penalty— $2,000 

Licensee  Response 

The  licensee  contends  that  there  is  no 
evidence  that  the  employee  received  the 
exposure  over  a  thirteen  week  period 
ending  on  January  13, 1984,  and  that  the 
possibility  the  exposure  occurred 
outside  the  activities  conducted  under 
the  University's  license  has  not  been 
ruled  out.  The  licensee,  however,  admits 
the  violation,  stating  that  it  is  probable 
that  the  employee  received  the  exposure 
while  working  at  the  University. 
Nonetheless,  the  licensee  requests  that 
the  penalty  be  mitigated  because  the 
exposure  was  promptly  investigated  and 
reported  to  the  NRC. 

NRC  Evaluation 

The  NRC  is  not  stating  that  the 
exposures  occurred  over  a  thirteen  week 
period  ending  January  13, 1984.  Rather, 
the  maximum  permissible  concentration 
(MPC)  hour  method  is  used  to  express 
the  equivalent  inhalation  exposure 
necessary  to  give  the  thyroid  uptake  that 
was  obeserved  in  the  individual.  While 
the  NRC  staff  agrees  that  the  exposure 
was  promptly  investigated  and  reported 
to  the  NRC,  the  violation  was  not 
promptly  identified  by  the  licensee,  but 
rather  was  identified  when  the 
individual  requested  that  a  thyroid 
bioassay  be  performed  so  that  he  could 
begin  performing  iodinations  again. 
Further,  although  the  violation  was 


promptly  investigated,  the  investigation 
did  not  identify  as  a  program  weakness 
the  Radiation  Safety  Office's  inability  to 
identify  all  investigators  who  failed  to 
have  thyroid  bioassays  performed  when 
required.  This  demonstrates  a  lack  of 
aggressive  oversight  by  the  Radiation 
Safety  Office  and  a  failure  of  the 
licensee  to  have  a  management  control 
system  to  assure  that  program 
requirements  are  followed.  Accordingly, 
the  NRC  staff  concludes  that  sufficient 
basis  was  not  provided  for  mitigating 
the  proposed  civil  penalty. 

Section  II — Violations  Related  to 
Programmatic  Deficiencies 

Statement  of  Violations 

A.  10  CFR  20.207(a)  requires  that 
licensed  materials  stored  in  an 
unrestricted  area  be  secured  against 
unauthorized  removal  from  the  place  of 
storage.  10  CFR  20.207(b)  requires  that 
materials  in  an  unrestricted  area  and 
not  in  storage  be  under  constant 
surveillance  and  immediate  control  of 
the  licensee.  10  CFR  20.3(a)(l7)  defines 
an  unrestricted  area  as  any  area  to 
which  access  is  not  controlled  by  the 
licensee  for  purposes  of  protection  of 
individuals  from  exposure  to  radiation 
and  radioactive  materials. 

Contrary  to  the  above, 

1.  On  March  21. 1984.  the 
Radiopharmacy,  an  unrestricted  area 
used  for  storage,  contained  millicurie 
quantities  of  licensed  material  which 
were  not  secured  in  that  the 
Radiopharmacy  was  unlocked  and  was 
not  under  constant  surveillance  and 
immediate  control.  During  these  periods. 
the  Radiopharmacy  was  accessible  to 
visitors  and  employees  who  were  not 
trained  in  accordance  with  10  CFR  19.12. 

2.  On  March  21, 1984.  the  stairwell 
behind  the  Nuclear  Medicine 
Laboratory,  an  unrestricted  area,  was 
used  to  store  licensed  material  as  waste 
in  open  cans  and  containers,  but  was 
not  under  constant  surveillance  and 
immediate  control.  During  these  periods, 
the  stairwell  was  accessible  to  visitors 
and  employees  who  were  not  trained  in 
accordance  with  10  CFR  19.12. 

B.  Condition  27  of  License  No,  37- 
00118-07  requires  that  licensed  material 
be  possessed  and  used  in  accordance 
with  statements,  representations  and 
procedures  contained  in  an  application 
dated  February  25. 1980  and  a  letter 
dated  March  18, 1983. 

Contrary  to  the  above,  licensed 
material  was  not  possessed  and  used  in 
accordance  with  statements, 
representations,  and  procedures 
contained  in  the  application  dated 
February  25. 1980  and  the  letter  dated 
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March  18. 1983.  as  evidenced  by  the 
following  examples. 

1.  Item  12  of  .he  application  requires 
that  persons  reyularly  performing 
iodinafions  hdve  thyroid  bioassays  at 
intervals  of  from  one  to  three  months. 

However,  as  of  March  22,  1984,  some 
individuals  rfj^ularly  performing 
iodinations  did  not  have  thyroid 
bioassays  at  intervals  of  from  one  to 
three  months.  For  example,  an 
individual  who  performed  iodinations 
during  1983  and  1984  only  received 
thyroid  bioassHys  in  January  and  August 
1983  and  an  individual  who  performed 
iodinations  in  lanuary.  February  and 
March  1984  had  not  been  given  a  thyroid 
bioassay  since  October  1983. 

2.  Item  13  of  the  March  18th  letter 
requires  that  syringe  shields  be  routinely 
used  in  the  preparation  of 
radiopharmaceuticals. 

However,  is  of  March  22, 1984, 
syringe  shieWs  were  not  routinely  used 
in  the  preparation  of 
radiopharmaceuticals  in  the  Nuclear 
Medicine  Department. 

C.  10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  all  sections  of 
Part  20.  As  defined  in  10  CFR  20.201(a), 
"survey"  means  an  evaluation  of  the 
radiation  hazards  incident  to  the 
production,  use.  release,  disposal,  or 
presence  of  radioactive  materials  or 
other  sources  of  radiation  under  a 
specific  set  of  conditions. 

Contrary  to  the  above,  as  of  March  22, 
1984,  surveys  made  to  assure 
compliance  wiih  10  CFR  20.106  were  not 
adequate.  Specifically,  surveys  or 
evaluations  made  of  the  concentrations 
of  radioactive  materials  in  the  effluent 
air  discharged  from  hoods,  where 
millicurie  quantities  of  iodine-125  were 
processed  at  various  intervals,  were  not 
adequate  in  that  actual  measurements  of 
airborne  concentrations  were  not  made 
frequently  enough  during  actual 
processing  of  iodine-125,  and  the 
measurements  made  and  other 
information  collected  were  not 
evaluated  in  terms  of  annual  releases. 

D.  10  CFR  20.105(b)  requires  that 
radiation  levels  in  unrestricted  areas  be 
limited  so  thiit  an  individual  who  is 
continuously  present  in  the  area  could 
not  receive  a  dose  in  excess  of  2 
millirens  in  any  hour  or  100  millirems  in 
any  seven  consecutive  days. 

Contrary  to  the  above,  on  June  14, 
1983,  radiation  levels  of  10  millirems  per 
hour  existed  for  at  least  eight  hours  in 
an  unrestricted  area,  namely,  a  room 
adjacent  to  Room  421  in  the  Maloney 
Building. 


Licensee  Response 

The  licensee  admits  the  violations 
occurred,  but  states  that  there  was  no 
threat  to  health  and  safety  and  denies 
that  the  violations  collectively  represent 
a  breakdown  in  the  management  control 
and  oversight  of  the  radiation  safety 
program.  The  licensee  maintains  that 
they  have  been  extremely  effective  in 
assuring  licensed  activities  are  properly 
conducted,  as  evidenced  by  a  virtually 
unblemished  safety  record. 

The  licensee  contends  that  there  is  no 
basis  in  the  regulations  for  aggregating  a 
number  of  separate  violations,  none  of 
which  are  Seventy  Level  III,  into  one 
Severity  Level  III  problem.  Therefore. 
the  licensee  requests-that  the  Severity 
Levels  of  the  violations  be  reduced  and 
all  of  the  penalties  mitigated. 

NRC  Evaluation 

The  NRC  staff  maintains  that  the 
violations  collectively  represent  a 
breakdown  in  the  management  control 
and  oversight  of  the  radiation  safety 
program  because  they  indicate  that 
adequate  supervision  of  the  program 
was  not  exercised  by  the  Radiation 
Safety  Officer  or  the  Radiation  Safety 
Committee  to  insure  proper 
implementation  of  ail  program 
requirements,  or  to  promptly  identify 
and  correct  existing  deficiencies  in  the 
program.  The  identification  of  these 
violations  by  the  NRC,  as  well  as  the 
identification  of  four  violations  by  the 
NRC  during  an  inspection  in  1981, 
demonstrates  that  the  licensee  has  not 
been  effective  in  assuring  that  licensed 
activities  are  properly  conducted, 
contrary  to  the  licensee's  assertions. 

Aggregation  of  these  violations  into  a 
collective  Severity  III  problem  is 
appropriate  and  in  accordance  with 
both  Section  IV.B  of  the  Enforcement 
Policy  published  in  the  Federal  Register 
(47  FR  9987)  on  March  9.  1982,  and 
Section  V.B  of  the  revised  Enforcement 
Policy  published  in  the  Federal  Register 
(49  FR  8583)  on  March  8,  1984,  to  focus 
on  the  underlying  causes  of  the 
violations,  namely  inadequate 
management  and  supervision.  Violation 
II. A,  involving  failure  to  properly  secure 
licensed  material,  could  itself  be 
classified  at  Severity  Level  III  in 
accordance  with  Section  C.l  of 
Supplement  VI  of  the  revised  policy. 
However,  the  NRC  staff  concluded  that 
all  of  the  violations  should  be 
categorized  in  the  aggregate  so  that 
emphasis  of  the  civil  penalty  is  placed 
on  the  underlying  cause  of  the 
violations. 


Conclusion 

The  NRC  staffs  evaluation  of  the 
licensee's  response  indicates  that  an 
adequate  basis  was  not  provided  for 
reduction  of  the  severity  level  of  the 
violations,  or  for  mitigation  of  the  civil 
penalties.  Accordingly,  civil  penalties  in 
the  amount  of  Four  Thousand  Dollars 
are  imposed. 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Systems  of 
Records 

AQENCV:  Postal  Service. 

ACTION:  Final  notice  of  Computer 
Matching  Program:  U.S.  Postal  Service/ 
Requesting  State  Agencies,  and  final 
notice  of  a  modifioetion  to  an  existing 
system  of  records. 


SUMMARY:  The  purpose  of  this  document 
is  to  publish  final  notice  of  a  computer 
matching  program  and  a  records  system 
change  to  Postal  Service  system  USPS 
050.020,  Finance  Records— Payroll 
System. 

EFFECTlvt  DATE:  September  24,  1984. 

fOn  FURTHER  INFORMATIOM  CONTACT 

Martha  J.  Smith.  Records  Office  (202) 
245-5568. 

SUPPLEMENTARY  INFORMATION:  The 

Postal  Service  hereby  publishes  final 
notice  of  a  computer  matching  program 
and  a  new  routine  use  No.  26  for  system 
USPS  050.020,  in  connection  with  its 
plans  to  assist  the  Department  of  Labor 
in  its  efforts  to  enhance  the  integrity  of 
its  unemployment  insurance  program  by 
providing  to  states,  upon  request,  certain 
postal  employee  information  required  in 
connection  with  their  efforts  to  prevent 
illegal  payments  of  unemployment 
compensation  benefits.  This  routine  use 
will  permit  the  discretionary  disclosure 
of  data  from  the  Postal  Service's  Payroll 
System  files  to  state  agencies  that 
provide  unemployment  compensation 
benefits  to  individuals  where  disclosed 
is  necessary  for  the  appropriate  state 
component  to  take  legal,  administrative 
or  corrective  action  to  improve  program 
integrity.  The  disclosed  information  will 
be  used  in  a  state's  attempt  to  eliminate 
waste,  fraud,  and  abuse  in  its 
unemployment  insurance  program. 
Advance  notice  of  the  proposed 
computer  match  and  adoption  of  the 
routine  use  was  published  on  August  10, 
1984,  at  49  FR  32138.  where  additional 
details  of  the  proposal,  as  required  by 
OMB's  matching  guidelines  (47  FR 
21656),  were  described.  No  comments 
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were  received  in  response  to  the 
advance  notice. 

Accordingly,  system  USPS  050.020, 
Finance  Records — P&yroll  System,  is 
modified  to  add  a  new  routine  use  No. 
26,  as  follows: 

USSP  050.020 

SYSTEM  name: 

Finance  Records — Payroll  System. 

*  •         «         *         • 

26.  Disclosure  of  information  about 
particular  postal  employees  may  be 
made  to  requesting  states  in  connection 
with  approved  computer  matching 
programs,  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  eligibility  under 
unemployment  insurance  programs 
administered  by  the  state  (and  by  those 
states  to  local  governments);  to  improve 
integrity:  and  to  collect  debts  and 
overpayments  owed  to  those 

governments  and  their  components. 

•  •        •        •        * 

A  complete  statement  of  system  USPS 
050.020,  as  modified  by  this  notice, 
appears  following  the  next  two  Postal 
Service  notices  which  also  modify  the 
Routine  Use  Section  of  system  USPS 
050.020. 

W.  Allen  Sandan. 

Associate  Genera  J  Counsel,  Office  of  General 
Law  and  Administration. 

IFF  Doc  84-2524S  Filed  »-n-M:  ft45  ami 
MIXING  COOC  7710-12-M 


Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Postal  Service. 
action:  Notice  of  Computer  Matching 
Program:  U.S.  Postal  Service/ 
Government  of  the  District  of  Columbia. 
Department  of  Human  Services  (DC- 
DHS),  and  final  notice  of  modification  to 
an  existing  system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  publish  final  notice  of  a  computer 
matching  program  and  a  records  system 
change  to  Postal  Service  system  USPS 
050.020.  Finance  Records— Payroll 
System. 

EFFtCTiVE  DATlE:  September  24, 1984. 
RM  RMTHEH  INFOmtATKHi  CONTACT: 

Martha  J.  Smith,  Records  Office,  (202) 
245-5568. 

SUPPLEMENTARY  INFORMATION:  The 
Postal  Service  hereby  publishes  final 
notice  of  a  computer  matching  program 
and  a  new  temporary  routine  use  for 
system  "USPS  050.020,  Finance 
Records — Payroll  System  in  connection 
with  its  plan  to  assist  the  DC 
Department  of  Human  Services  (DC- 
DHS)  in  identifying  welfare  recipients 


who  are  employed  by  the  Postal  Service 
in  the  District  of  Columbia,  and  in  the 
States  of  Maryland  and  Virginia  and 
who  have  not  reported  their  earnings 
from  postal  employment  to  the  DC-DHS. 
The  routine  use  will  be  in  effect  for  a 
period  of  one  year  from  its  effective 
date.  The  purpose  of  this  action  is  to 
determine  whether  suspected  violations 
of  Federal,  State  or  District  of 
Columbia's  laws  or  Postal  Service 
regulations  have  occurred  in  connection 
with  the  receipt  by  such  employees  of 
welfare  benefits  under  the  Aid  to 
Families  with  Dependent  Children 
(AFDC),  General  Public  Assistance 
(GPA).  Food  Stamps,  and  Medicaid 
programs,  and  the  nonreporting  of 
earnings  from  Postal  Service 
employment  to  the  DC-DHS.  Advance 
notice  of  the  proposed  computer  match 
and  adoption  of  the  temporary  routine 
use  was  published  on  August  10, 1964,  at 
49  FR  32139,  where  additional  details  of 
the  proposal,  as  required  by  OMB's 
matching  guidelines  (47  FR  21656),  were 
described.  No  comments  were  received 
in  response  to  the  advance  notice. 

Accordingly,  system  USPS  050.020, 
Finance  Records — Payroll  System  is 
modified  to  add  a  new  temporary 
routine  use  as  follows: 

USPS  050.020 

SYSTEM  NAME: 

Finance  Records — Payroll  System. 
•        •        *        *        • 

30.  (Temp.)  Disclosure  of  information 
about  particular  postal  employees  who 
work  in  the  District  of  Columbia  and  in 
the  States  of  Maryland  and  Virginia  may 
be  made  to  the  Government  of  the 
District  of  Columbia,  Department  of 
Human  Services  (DC-DHS)  for 
comparison  with  the  DC-DHS  welfare 
program  files. 


Note^The  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  September  24, 
1985.  j 

A  complete  statement  of  system  USPS 
050.020,  as  modified  by  this  notice, 
appears  following  the  next  Postal 
Service  notice  which  also  modifies  the 
Routine  Use  Section  of  system  USPS 
050.20. 

W.  Allen  Sanders. 

Associate  General  Counsel,  Office  of  General, 
Law  and  Administration. 
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Privacy  Act  of  1974;  Systems  of 
Records 


ACTION:  Final  notice  of  modification  to 
an  existing  system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  publish  final  notice  of  a  records 
system  change  to  Postal  Service  system 
USPS  050.020,  Finance  Records— Payroll 
System. 

EFFECTIVE  DATE:  September  24. 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Martha  }.  Smith,  Records  Office,  (202) 
245-5568. 

SUPPLEMENTARY  INFORMATION:  The 

Postal  Service  hereby  publishes  final 
notice  of  a  new  temporary  routine  use 
for  Privacy  Act  System  of  Records  USPS 
050.020,  Finance  Records— Payroll 
System  in  connection  with  its  plan  to 
assist  the  U.S.  Department  of  Housing 
and  Urban  Development  in  its  efforts  to 
collect  overdue  debts  from  current 
postal  employees.  These  debts  are 
based  upon  Title  I  home  improvement  or 
manufactured  home  loans  administered 
by  the  Secretary  of  Housing  and  Urt>an 
Development  (HUD).  Under  the 
arrangements  established  by  the  two 
agencies,  the  Postal  Service  will  provide 
to  HUD  a  computer  tape  containing 
USPS  employees'  names  and  social 
security  account  numbers.  HUD  will 
match  that  tape  against  its  file  of  Title  I 
defaulted  debtors  a"nd  will  return  the 
uncopied  computer  tape  to  the  USPS 
immediately  after  the  match  has  been 
run.  Upon  written  request,  for 
verification  purposes,  the  USPS  will 
provide  to  HUD  the  home  addresses  of 
those  matched  individuals,  as 
specifically  identified  (by  name  and 
social  security  account  number)  in  the 
request.  Advance  notice  of  the  proposed 
adoption  of  the  temporary  routine  use 
was  published  on  August  9, 1984,  at  49 
FR  31967,  where  additional  details  of  the 
proposal,  as  required  by  OMB's 
matching  guidelines  (47  FR  21656),  were 
described.  No  comments  were  received 
in  response  to  the  advance  notice. 

Accordingly,  system  USPS  050.020, 
Finance  Records — Payroll  System,  is 
modified  as  follows: 


USPS  050.020 

System  Name:  Finance  Records 
System. 


-Payroll 


31.  (Temp.)  To  provide  to  the  Department 
of  Housing  and  Urban  E)evelopment  the 
names,  social  security  account  numbers  and 
home  addresses  of  postal  employees  for  the 
purpose  of  notifying  those  individuals  of  their 
indebtedness  to  the  United  States  under 
programs  administered  Ijy  the  Secretary  of 
Housing  and  Urban  Development  and  for 
taking  subsequent  action  to  collect  those 
debts. 


AQENCY:  Postal  Service. 


Fedwal  Regitiir  /  VoL  48.  No.  186  /  Monday.  Septeaber  24.  MM  /  Nottea, 


Not*,— Tbia  routine  um  wUl  be  in  effect  far 
a  period  of  five  years  ending  September  25. 
1989.  -°      «-  —. 

A  complete  statement  of  system  USPS 
0Sa020.  as  modified,  appeara  below. 
W.AIlmSucktn. 

Assxiatetenera/ Counsel  Office  of  Genemi 
Law  S' Administration. 

USPS  050.020 

SYSTEM  name: 

Finance  Records — Payroll  System. 

SYSTEM  location: 

Payroll  system  records  are  loaded 
and  maintained  in  all  Departments, 
facilities  and  certain  contractor  sites  of 
the  Postal  Service.  However.  Postal  data 
centers  are  the  main  locations  for 
payroll  information.  Also,  certain 
information  from  these  records  may  be 
stored  at  emergency  records  centers. 

CATEGORIES  OF  INOIVVUALS  COVBMS  BY  TMi 
SYSTEM: 

Current  and  former  USPS  employees 
and  postmaster  relief/replacement 
employees. 

CATEGORIES  OF  NECONOS  IN  T«l  SYSTEM: 

Records  contain  general  payroll 
information  including  retirement 
deduction,  family  compensations, 
benefit  deductions,  accounts  receivable, 
union  dues,  leave  data,  tax  withholding, 
allowances.  FICA  taxes,  salary,  name, 
social  security  number,  payments  to 
financial  organizations,  dates  of 
appointment  or  status  changes, 
designation  codes,  position  titles, 
occupation  codes,  position  titles, 
occupation  code,  addresses  records  of 
attendance,  and  other  relevant  payroll 
information.  Also  includes  automated 
Form  50  records. 

AUTHORrrY  FOR  MAINTENANCC  OF  THE 
SYSTEM: 

39  U.S.C.  401. 1003.5  U.S.C  8339. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUOMSCATMONn*  OF 
USERS  AMD  TNI  FUWOUS  OP  niCM  USO: 

Parpose — 

1.  Infromation  within  the  system  is  for 
handing  all  necessary  payroll  functions 
and  for  use  by  employee  snpervisors  for 
the  performance  of  their  managerial 
duties. 

2.  To  provide  information  to  USPS 
Management  and  executive  personnel 
for  use  in  section  decisions  and 
evaluation  of  training  effectiveness. 
These  records  are  examined  by  the 
Selection  committee  and  Regional 
Postmasters  General. 

3.  To  compile  vairoua  lists  and  mailing 
list.  i.e..  Postal  Leader,  Women's  lists, 
i.e..  Postal  Leader.  Women's  Programs. 
Newsletter.  e)c. 


4.  To  support  USPS  Personnel 
Programs  such  as  Executiv*  Leadership, 
Non-Bargaining  Positions  Evalaations  of 
Probationary  Employees.  Merit 
Evahiation.  Membership  and 
Identification  Listings.  Emergency 
Locator  Listings.  Mailing  Lists.  Women's 
Programs,  and  to  generate  retirement 
eligibility  information  and  analysis  of 
employees  in  various  salary  ranges. 

Use — 

1.  Retirement  Deduction — To  transmit 
to  the  Office  of  Personnel  Managemoit 
a  roster  of  all  USPS  employees  ander 
Title  5  U.S.C  8334.  along  with  a  check. 

2.  Tax  Information — To  disclose  to 
Federal.  State  and  local  government 
agencies  having  taxing  authority, 
pertinent  records,  relating  to  individual 
employees,  including  name,  home 
address,  social  sectirity  number,  wages 
and  taxes  withheld  for  other 
jurisdiction. 

3.  Unemployment  Compensatioo 
Data— To  reply  to  State  Unemployment 
Offices  at  the  request  of  separated  USPS 
employees. 

4.  Employee  Address  File — For  W-a 
tax  mailings  and  Postal  mailing  such  as 
Postal  Life,  Postal  Leaders,  etc. 

5.  Salary  payments  and  allotments  to 
financial  organizations — To  provide 
pertinent  information  to  organizations 
receiving  salary  payments  or  allotments 
as  elected  by  the  employee. 

6.  F\  (SS  Tax)  Deduction— To  SS 
Administration  as  record  of  earnings 
under  the  SS  act  for  all  casual 
employees  not  under  retirement. 

7.  Determine  eligibility  for  coverage 
and  paymenU  of  benefiU  under  the  Qvil 
Service  Retirement  System,  the  Federal 
Employees  Group  Life  Insurance 
Program  and  the  Federal  Employees 
Health  Benefits  Program  and  transfer 
related  records  as  appropriate. 

8.  Determine  the  amount  of  benefit 
due  under  the  Civil  Service  Retirement 
Systeai,  the  Federal  Employees.  Group 
life  Insurance  Program  and  the  Federal 
Employees  Health  Benefits  program  and 
authorizing  payment  of  that  amount  and 
transfer  related  records  as  appropriate. 

9.  Transfer  to  Office  of  Workers 
Compensation  Program,  Veterans 
Administration  Pension  Benefits 
Program,  Social  Security  Old  Ages, 
Survivor  and  Disability  Insurance  and 
Medicare  Programs,  military  retired  pay 
programs,  and  Federal  Civilian 
employee  retirement  systems  other  than 
the  Civil  Service  Retirement  System, 
when  requested  by  that  program  or 
system  or  by  the  individual  covered  by 
this  system  of  records,  for  use  in 
determining  an  individual's  claim  for 
benefits  under  such  system. 

10.  Transfer  earnings  information 
under  the  Civil  Service  Retirement 


System  to  kba  Intcraal  Revenue  Service 
as  raqoastad  by  ths  Intemal  Revenw 
Cods  of  t95«,  as  aoBBded. 

11.  TiaaafiBr  inCosmation  necessary  to 
support  a  claim  for  Mt  faisw^si  i 
benefits  aader  th«  Pedetal  bsployeas' 
Groiq>  Life  Insuraacs.  4  Bast  24th  Sti«et, 
New  YoA,  NY  lOOW. 

12.  Tkansfsr  infonnation  Racassary  to 
support  a  daiM  lor  health  inswaBca 
benefits  nMkr  tht  Federal  Eflspl«yws' 
Health  benefits  Ptopam  to  a  heahh 
insurance  carrier  or  plan  participating  in 
theprogrsBL 

13.  To  refer,  where  there  Is  an 
indication  of  a  viohtioa  or  potential 
violation  of  law,  whether  ehril.  criminal 
or  regulatory  in  nature  to  the 
appropriate  agency  whether  Federal 
State,  or  local  charged  with  the 
responsibifity  of  in»estigathig  or 
prosecuting  such  violation  or  chai^ged 
with  enforcing  or  Implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

14.  To  request  or  provide  information 
bom  or  to  a  Federal,  state,  or  local 
agency  maintaining  dvil,  criminal,  or 
other  relevant  enforcement  or  other 
pertinent  infonaation.  such  as  hcenses. 
if  necessary  to  obtain  iafonnation 
relevant  to  an  agency  rfttrifjop 
concerning  the  hiring  or  retention  of  an 
employee,  tlte  issuance  of  a  security 
clearance,  the  letting  of  a  contnct  or  the 
issuance  of  a  license,  grant,  or  other 
benefits. 

15.  As  a  data  source  for  majaagement 
ixiformation  of  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  fuoctioa  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies:  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 
information  (without  personal 
identification  of  Individuals)  under  the 
Freedom  of  laformatioo  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel 
management  functions. 

16.  May  be  disclosed  to  the  Office  of 
Manageaient  and  Budget  in  connection 
with  the  review  erf  private  relief 
legislation  as  set  forth  in  OMB  Qrculsr 
No.  A-18  at  any  stage  of  the  legislative 
coordination  and  clearance  procass  •» 
set  forth  in  tliat  Circular. 

17.  Certain  information  pertaining  to 
Postal  Supervisors  may  be  transfetrad  to 
the  National  Association  of  Postal 
Supervisors. 

18.  Disdoaure  msy  be  aiade  to  a 
congressienal  office  from  the  record  ol 
an  individual  in  response  to  an  inqaiiy 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


19.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

20.  Pursuant  to  the  National  Labor 
Relations  Act,  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

21.  Inactive  records  may  be 
transferred  to  a  GSA  Federal  Records 
Center  prior  to  destruction. 

22.  To  provide  to  the  Office  of 
Personnel  Management  (0PM) 
approximately  19  data  elements 
(including  SSAN,  DOB,  service 
competition  date,  retirement  system, 
and  FEGLI  status)  for  use  by  OPM's 
Compensation  Group  collected  are  not 
for  the  purpose  of  making 
determinations  about  specific 
individuals  but  are  used  only  as  a 
means  of  ensuring  the  integrity  of  the 
active  employee/annuitant  data  systems 
and  for  analyzing  and  statistically 
projecting  Federal  retirement  and 
insurance  system  costs.  The  same  data 
submission  will  be  used  to  produce 
summary  statistics  for  reports  of  Federal 
employment. 

23.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
an  authorized  investigator  appointed  by 
the  Equal  Employment  Opportunity 
Commission,  upon  his  request,  when 
that  investigator  is  properly  engaged  in 
the  investigation  of  a  formal  complaint 
of  discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  Part  1613, 
and  the  contents  of  the  requested  record 
are  needed  by  the  investigator  in  the 
performance  of  his  duty  to  investigate  a 
discrimination  issue  involved  in  the 
complaint. 

24.  Records  in  this  system  are  subject 
to  review  by  an  independent  certified 
public  accountant  during  an  official 
audit  of  Postal  Service  finances. 

25.  May  be  disclosed  to  a  Federal  or 
State  agency  providing  parent  locator 
services  or  to  other  authorized  persons 
as  defined  by  Pub.  L  93-647. 

26.  Disclosure  of  information  about 
particular  postal  employees  may  be 
made  to  requesting  states  in  connection 
with  approved  computer  matching 
programs,  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  eligibility  under 
unemployment  insurance  programs 
administered  by  the  states  (and  by  those 
states  to  local  governments);  to  improve 
program  integrity;  and  to  collect  debts 


and  overpayments  owed  to  those 
governments  and  their  components. 

27.  To  union-sponsored  insurance 
carriers  for  the  purposes  of  determining 
eligibility  for  coverage  and  payments  of 
benefits  under  union-sponsored,  non- 
Federal  insurance  plans  and  transferring 
related  records  as  appropriate. 

28.  (Temp.)  To  provide  the 
Department  of  Education  home  address 
information  on  former  postal  employees 
for  the  purposes  of  notifying  those 
individuals  of  their  indebtedness  to  the 
United  States  under  programs 
administered  by  the  Secretary  of 
Education  and  for  taking  subsequent 
actions  to  collect  those  debts. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  February  3, 1985. 

29.  (Temp.)  Disclosure  of  information 
about  particular  postal  employees  on 
the  employment  rolls  of  the  City  of  New 
Orleans,  Louisiana,  may  be  made  to  the 
New  Orleans'  Department  of  City  Civil 
Service  (NOCCS)  for  comparison  with 
the  NOCCS  time/attendance/payment 
files. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  June  15, 1985. 

30.  (Temp.)  Disclosure  of  information 
about  particular  postal  employees  who 
work  in  the  District  of  Columbia  and  in 
the  States  of  Maryland  and  Virginia  may 
be  made  to  the  Government  of  the 
District  of  Columbia,  Department  of 
Human  Service  (DC-DHS)  for 
comparison  with  the  DC-DHS  welfare 
program  files. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  September  24, 
1985. 

31.  (Temp.)  To  provide  the 
Department  of  Housing  and  Urban 
Development  the  names,  social  security 
account  numbers  and  home  addresses  of 
postal  employees  for  the  purpose  of 
notifying  those  individuals  of  their 
indebtedness  to  the  United  States  under 
programs  administered  by  the  Secretary 
of  Housing  and  Urban  Development  and 
for  taking  subsequent  actions  to  collect 
those  debts. 

Note. — This  routine  use  will  be  in  effect  for 
a  period  of  one  year  ending  September  24, 
1989. 

POUCtES  AND  MtACnCES  FOfI  STOMINa, 
RmUEVINO,  ACCESSINQ,  RCTAININO,  AND 

msposiNo  OF  Mconos  in  tme  systems: 
stomaoe: 

Preprinted  forms,  magnetic  tape, 
microforms,  punched  cards,  computer 
reports  and  card  forms. 

RETRIEVABIUTV: 

These  records  are  organized  by 


location,  name  and  social  security 
number. 

SAFEQUAIIOS: 

Records  are  contained  in  locked  filing 
cabinets;  are  also  projected  by  computer 
passwords  and  tape  library  physical 
security.  i 

RETENTION  AND  DISPOSAU 

Records  are  retained  and  updated 
throughout  employment  with  the  Postal 
Service.  Upon  separation  records 
become  historical  data,  this  data  is 
retained  at  the  local  site  for  two  years 
then  forwarded  to  the  Federal  Records 
Center  nearest  the  pay  location. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

APMG,  Finance  Department  and 
APMG,  Employee  Relations  Department 
at  Headquarters. 

NOTIFICATION  PROCEDURE: 

Request  for  information  on  this 
system  of  records  should  be  made  to  the 
head  of  the  facility  where  employed, 
giving  full  name  and  social  security 
number.  Headquarters  employees 
should  submit  requests  to  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by 
employees,  supervisors  and  the  Postal 
Source  Data  System. 

(FR  Doc.  S4-252S1  Filed  B-a-M;  OAS  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«L  No.  21331;  SR-MSRB-«4-12] 

Municipal  Securities  Rulemaking 
Board;  Filing  and  Order  Granting 
Accelerated  Approval  of  Propoaed 
Rule  Change 

September  19, 1984. 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB")  1150  Connecticut 
Avenue,  NW.,  Suite  507,  Washington, 
D.C.  20036,  on  June  12, 1984,  submitted 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Seacurities  Exchange  Act  of  1934 
("Act")  and  rule  19b-4  thereunder  to 
amend  rule  G-5  of  the  rules  of  the  MSRB 
to  subject  municipal  securities  brokers 
and  dealers  that  are  National 
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Association  of  S«curities  Dealers.  Inc. 
("NASD")  members  to  section  38  of 
Article  III  of  the  NASD's  Rules  of  Fair 
Practice  as  in  effect  oq  April  3, 1964. 
Section  38  permits  the  NASD  to 
prescribe  certain  remedial  measures  for 
NASD  members  subject  to  the  rule  that 
experience  financial  or  operational 
difriculties.  The  amendment  to  rule  G-^ 
authorizes  the  NASD  to  limit  the 
business  or  take  other  remedial  acations 
against  municipal  securities  brokers  and 
dealers. 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
submission  within  21  days  from  the  date 
of  publication  in  the  Federal  Register. 
Persons  submitting  comments  should  file 
six  copies  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  D.C. 
20549.  Comments  should  refer  to  File  No 
SR-MSRB-84-12. 

Copies  of  the  submission  and  all 
related  items,  other  than  those  which 
may  be  witl»held  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street.  NW..  Washington.  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
MSRB. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSRB  and  in 
particular,  the  requirements  of  section 
153  of  the  Act  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  prompt  action  will  further  the 
protection  of  investors  and  be  in  the 
public  interest,  and  notice  of  the 
proposal  was  abeady  given  in  the  SEC 
Docket.  (31  SEC  D>cket  98.  August  21. 
1984). 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above, 
be  and  hereby  is,  approved. 

For  the  Commission,  by  tli«  division  of 
Market  Regulation  portuant  to  delegated 
authority. 

Shiriey  E.  HolUs. 

Acting  Secretary. 

|PK  Doc  S4-2S2ZS  FIM  S-21-M:  ftiS  anil 
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[Ret.  No.  14t«2;  ftia-M2»] 

Notice  of  American  Ratanred  Fund, 
Inc.,  et  aL;  Filing  of  ApplicaMon  lor  an 
Order  Pursuant  to  Section  6(c)  of  the 
Act  Granting  Exemption  From  the 
Provisions  of  Section  22(d)  of  the  Act 
and  Ruie  22d-1  Thereunder  and 
Pursuant  to  Section  11(a)  of  the  Act 
Approving  the  Terms  of  Offers  of 
Exchange 

September  17. 1984. 

Notice  is  hereby" given  that  American 
Balanced  Fund,  Inc.  AMCAP  Fund,  Inc., 
American  Mutual  Fund,  Ina,  The  Bond 
Fund  of  America.  Inc.,  EuroPacific 
Growth  Fund.  Fundamental  Investors, 
Inc..  The  Growth  Fund  of  America.  Inc. 
The  Income  Fund  of  America.  Inc..  The 
Investment  Company  of  America.  The 
New  Economy  Fund,  New  Perspective 
Fund,  Inc.,  The  Tax-Exempt  Bond  Fund 
of  America,  Inc..  Washington  Mutual 
Investors  Fund  Inc.  and  any  other 
member  fund  to  be  formed  in  the 
American  Funds  Group  of  Funds 
(collectively,  "Funds")  along  with 
American  Funds  Distributors,  Inc. 
("Distributor"),  333  South  Hope  Street, 
Los  Angeles,  CA  90071.  the  principal 
underwriter  of  the  Funds  (collectively 
with  the  Funds.  "AppUcants"),  filed  an 
application  on  April  13,  1964,  and  an 
amendment  thereto  on  September  5, 
1984.  for  an  order  of  the  Conunission. 
pursuant  to  Section  11(a)  of  the 
Investment  Company  Act  of  1940 
("Act")  approving  the  terms  of  certain 
exchanges,  and.  pursuant  to  section  6(c) 
of  the  Act.  exempting  Applicants  from 
the  provisions  of  section  22(d)  of  the  Act 
and  Rule  22d-l  thereunder  in  connection 
with  those  exchanges.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
appHcable  sections  and  rules. 

The  application  indicates  that  each 
Fund  is  registered  under  the  Act  as  an 
open-end,  diversified,  management 
investment  company.  Applicants  state 
that  a  prior  Commission  order. 
Investment  Company  Act  Release  No. 
10939  (November  16. 1979)  already 
approves  the  terms  of  exchanges  similar 
to  those  described  herein. 

According  to  the  application,  the 
Funds  are  currently  engtkged  in  a 
continuous  public  offering  of  their 
shares  through  distributor  at  a  public 
offering  price  equal  to  the  net  asset 
value  plus  a  sales  charge  which  varies 
with  the  size  of  purchase;  however. 
EuroPacific  Growth  Fund  ( "EUPAC ") 
and  the  Tax-Exempt  Bond  Fund  of 


Anerka  ITEBF")  have  sales  chargM 
which  difier  freai  those  of  the  other 
Funds.  ApplicaBts  state  that  the 
maxinum  sales  dbarge  for  each  of  the 
Funds,  with  the  exception  of  TEBF.  is 
%A%  of  the  offering  price  per  share  on 
purchases  (rf  less  than  $15«»:  the  sales 
charge  is  reduced  on  larger  purchases. 
Applicants  further  state  that  the 
maximum  sales  charge  for  shares  of 
TEBF  is  4.75%  of  the  offering  price  per 
share,  redaced  on  sales  in  excess  of 
$25,000.  The  application  indicates  that 
while  the  sales  charge  for  each  of  the 
Funds  except  EUPAC  is  the  same  for 
purchases  of  shares  amounting  to 
$1,000,000  or  more.  EUPAC  applies  no 
sales  charge  to  share  purchases  of 
$l.OOa0O0  or  more  ("No-Load  shares") 
and  purchases  of  EUPAC  for  less  than 
$1,000,000  have  a  sales  charge  identical 
to  all  Funds  except  TEBF.  All  Funds 
provide  that  shares  may  be  acquired 
through  reinvestment  of  dividends  and 
distributioDS  at  net  asset  value. 

Applicants  propose  the  following.  (1) 
Shares  of  Funds  except  (i)  No-Load 
shares  of  EUPAG  (ii)  No-Load  shares  of 
any  other  Fund  which  may  in  the  future 
have  the  same  sales  structure  as  EUPAC 
(collecUvely  with  EUPAC.  "Large- 
Purchase  No-Load  Funds")  and  (iii) 
shares  of  TEBF,  will  be  exchanged  for 
shares  of  the  Funds  on  the  basis  of  their 
net  asset  value  per  share  at  the  time  of 
the  exchange.  (2)  No-Load  shares  of  the 
Large-Purchase  No-Load  Fands  which 
were  acquired  through  a  share  exchange 
from  one  of  the  Funds  other  than 
through  a  share  exchange  of  No-Load 
shares  from  a  Large-Purchase  No-Load 
Fund  or  which  were  acquired  as  a  result 
of  the  reinvestment  of  dividends  or 
distribttbons  ("Reinvested  Shares'*)  will 
be  exchanged  for  shares  of  any  of  die 
Funds  on  the  basis  of  their  net  asset 
value  per  share  at  the  time  of  the 
exchange.  (3)  Shares  of  the  Large- 
Purchase  No-Load  Funds  and  TEBF. 
other  than  Reinvested  Shares,  will  be 
exchanged  for  shares  of  the  Funds  upon 
payment  of  the  sales  charge  described  in 
the  prospectus  of  the  Fund  whose  shares 
will  be  acquired,  less  any  previously 
paid  sales  charge. 

Applicants  represent  that  holders  of 
No-Load  shares  of  a  Large-Purchase  No- 
Load  Fund,  exchanging  shares  for  those 
of  the  other  Funds,  would  pay  the  same 
overall  sales  charge  that  they  would 
have  paid  had  they  direcUy  purchased 
the  same  number  of  shares  of  the  other 
Fund.  Applicants  further  represent  that 
a  shareholder  who  acquired  shares  of 
the  Large-Purchase  No-Load  Funds  by 
way  of  an  exchange  of  shares  of  one  of 
the  Funds  which  would  otherwise  have 
been  No-Load  shares  had  the  shares 
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been  purchased  from  a  Large-Purchase 
No-Load  Fund,  would  be  able  to  re- 
exchange  the  shares  of  the  Large- 
Purchase  No-Load  Funds  for  shares  of 
any  of  the  Funds  on  the  basis  of  their 
relative  net  asset  value  per  shaae  at  the 
time  of  the  exchange  since  the 
shareholder  would  have  paid  a  normal 
sales  charge  on  the  shares  of  the 
exchanged  Fund.  Applicants  represent 
that  no  further  sales  charge  would  be 
assessed  on  any  future  exchange  of  the 
shares  so  acquired,  and  no  refund  of 
sales  charges  will  be  made  on  any  of  the 
exchanges  permitted  hereunder. 

The  application  indicates  that,  in  the 
event  shareholders  desire  to  exchange 
only  a  portion  of  their  No-Load  shares  of 
the  Large-Purchase  No-Load  Funds  for 
one  of  the  Funds,  those  shares  which 
may  be  exchanged  at  relative  net  asset 
value  without  sales  charge  will  be 
exchange  first;  the  remaining  shares  to 
be  exchanged  will  be  selected  from 
those  shares  which  are  entitled  to  be 
exchanged  upon  payment  of  the  lowest 
additional  sales  charge.  Applicants 
represent  that,  if  because  of  rights  of 
accumulation  at  the  time  of  the 
exchange,  the  shareholder  would  be 
entitled  to  make  a  direct  purchase  of 
shares  of  the  Fund  to  be  acquired  at  a 
lower  sales  charge,  the  lower  sales 
charge  less  the  sales  charge  previously 
paid  would  be  assessed. 

Applicants  submit  that  without 
Commission  approval  certain  of  the 
proposed  exchanges  would  violate 
section  11(a)  of  the  Act  since  they  would 
be  completed  on  a  basis  other  than 
relative  net  asset  value.  Applicants 
further  submit  that  some  of  the 
exchanges  may  not  be  deemed  In 
compliance  with  section  22(D)  of  the  Act 
and  the  rules  thereunder,  absent  an 
exemptive  order  under  section  6(c)  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  12, 1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personnally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing''  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 

Acting  Secretary. 

|FR  Doc.  M-2S230  Fifed  9-21-M:  &'«5  sm| 
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[Rei.  No.  14161;  812-5824] 

EuroPacific  Qrowtti  Fund;  Application 
for  Order  Pursuant  to  Section  6(c)  of 
the  Act  Exempting  Applicant  From 
Sections  2(a)<32),  2(a)(35).  22(c)  and 
22(d)  of  the  Act  and  Rules  22c- 1  and 
22d-1  Thereunder 

September  17.  1984. 

Notice  is  hereby  given  that 
EuroPacific  Growth  Fund  ("Applicant"). 
333  South  Hope  Street.  Los  Angeles. 
California  90071,  an  open-end, 
diversified  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on  April  13, 
1984,  and  an  amendment  thereto  on 
August  30, 1984,  for  a  Commission  order, 
pursuant  to  section  6(c)  of  the  Act, 
exempting  Applicant  from  the 
provisions  of  sections  2(a){32),  2{a)(35), 
22(c)  and  22(d)  of  the  Act  and  Rules  22c- 
1  and  22-1  thereunder  to  the  extent 
necessary  to  permit  Applicant  and  any 
other  fund  in  the  American  Funds  Group 
of  Funds  with  substantially  the  same 
sales  structure  to  assess  (and  waive  in 
certain  cases)  a  contingent  deferred 
sales  charge  on  redemptions  of  its 
shares.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  provisions  cited  in 
the  application. 

Applicant  proposes  to  offer  its  shares 
for  sale  at  net  asset  value  plus  a  front- 
end  sales  charge  where  the  initial 
purchase  price  is  less  than  $1,000,000. 
Applicant  intends  to  impose  a 
contingent  deferred  sales  charge  on 
certain  redemptions  of  shares  with  an 
initial  purchase  price  of  $1,000,000  or 
more.  Applicant  believes  that  not 
imposing  a  sales  charge  for  purchases  of 
$1,000,000  or  more  is  permitted  by  Rule 
22d-l(a)  which  allows  a  scale  of 
reducing  sales  load  varying  with  the 
quantity  of  securities  purchased  by  any 
person.  Applicant  states  that  the 
contingent  deferred  sales  charge  would 
only  be  imposed  on  redemptions 
occurring  within  twelve  months  of  a 
purchase  and  would  equal  1%  of  the 
lesser  of  (1)  the  net  asset  value  of  the 
shares  redeemed,  or  (2)  the  total  cost  of 
the  shares.  No  contingent  deferred  sales 


load  will  be  imposed  when  the  investor 
redeems:  (1)  Amounts  derived  from 
increases  in  the  value  of  his  account 
above  the  total  cost  of  shares  redeemed 
due  to  increases  in  Applicant's  net  asset 
value  per  share;  (2)  shares  acquired 
through  reinvestment  of  dividend 
income  and  capital  gains  distributions; 
(3)  shares  held  for  more  than  twelve 
months;  or  (4)  on  exchange  of 
Applicant's  shares  for  shares  offered  by 
(a)  Applicant's  principal  underwriter, 
American  Funds  Distributor  Inc.  (the 
"Distributor"),  or  (b)  The  Cash 
Management  Trust  of  America,  a 
money-market  fund  in  the  American 
Funds  Group  which  is  not  distributed  by 
the  Distributor.  Applicant  states  that,  in 
determining  whether  a  contingent 
deferred  sales  charge  is  payable,  shares 
held  the  longest  will  be  redeemed  first. 

Applicant  intends  to  waive  the 
contingent  deferred  sales  charge  on 
redemptions  in  connection  with 
distributions  from  retirement  plans 
qualified  under  the  Internal  Revenue 
Code  (the  "Code"),  section  401(a),  when 
such  redemptions  are  necessary  to  make 
distributions  to  plan  participants. 
Applicant  states  that  it  will  assist  in 
financing  the  distribution  of  its  shares 
pursuant  to  a  plan  adopted  under  Rule 
12b-l  under  the  Act  (the  "Plan").  The 
Plan  provides  that  Applicant  will  pay 
the  distributor  monthly  at  an  annual  rate 
not  to  exceed  .25%  of  Applicant's 
average  net  assets  to  finance  activity 
that  is  primarily  intended  to  result  in  the 
sale  of  Applicant's  shares.  Applicant 
believes  that  imposition  of  the  proposed 
contingent  deferred  sales  charge  is  fair 
and  is  in  the  best  interests  of 
Applicant's  shareholders.  Applicant 
asserts  that  the  proposed  charge  would 
allow  shareholders  to  have  greater 
investment  dollars  working  at  the  time 
of  purchase. 

Applicant  asserts  that  imposition  of 
the  contingent  deferred  sales  charge 
would  not  cause  Applicant's  shares  to 
fall  outside  the  Act's  definition  of 
"redeemable  securities".  Applicant 
states  that  the  contingent  deferred  sales 
charge  will  in  no  way  restrict  a 
shareholder  from  receiving  a 
proportionate  share  of  the  current  net 
assets  of  Applicant,  but  will  merely 
defer  deduction  of  a  sales  charge  and 
make  it  contingent  on  an  event  that  may 
never  occur.  Accordingly,  Applicant 
requests  an  exemption  from  the 
provisions  of  section  2(a)(32)  of  the  Act 
to  permit  imposition  of  a  contingent 
deferred  sales  charge. 

Applicant  asserts  that  there  is  no 
reason  to  prohibit  imposition  of  a  sales 
charge  at  a  time  other  than  the  time  of 
purchase.  Applicant  further  asserts  that 
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the  contingent  nature  of  the  charge  puts 
the  purchaser  in  a  better  position  than  if 
a  sales  load  were  imposed  at  the  time  of 
sale.  Applicant  submits  that,  because 
the  charge  is  imposed  only  on  amounts 
representing  i»urchase  payments  (and 
not  on  increases  in  value  of  the  shares 
or  on  shares  purchased  through 
reinvestment),  the  purchaser  is  better  off 
with  a  contingent  deferred  sales  charge. 
Accordingly.  Applicant  requests  an 
exemption  from  the  provisions  of  section 
2(a)(35)  of  the  Act  to  permit  imposition 
of  a  contingent  deferred  sales  charge. 
Applicant  asserts  that  the  proposed 
contingent  deferred  sales  charge  is 
consistent  with  the  intent  of  the 
definition  of  "sales  load"  contained  in 
the  Act.  Applicant  states  that  the 
contingent  deferred- sales  charge  is  paid 
to  the  Distributor  to  reimburse  if  solely 
for  expenses  related  to  the  sale  of 
shares.  It  is  submitted  that  the  deferral 
of  the  sales  charge,  and  its  contingency 
upon  the  occurrence  of  an  event  that 
may  not  occur,  does  not  change  the 
basic  nature  of  the  charge,  which  is  in 
every  other  respect  a  sales  charge. 
Accordingly.  Applicant  requests  an 
exemption  from  the  provisions  of  section 
2(a)(35)  of  the  Act  to  the  extent 
necessary  to  implement  the  proposed 
contingent  deferred  sales  charge. 

Applicant  states  that  when  a 
redemption  of  Applicant's  shares  occurs, 
the  price  of  the  shares  redeemed  will  be 
based  on  current  net  asset  value.  The 
contingent  deferred  sales  charge  will 
merely  be  deducted  at  the  time  of 
redemption  in  arriving  at  the 
shareholder's  proportionate  redemption 
proceeds. 

Accordingly.  Applicant  requests  an 
exemption  from  the  provisions  of  section 
22(c)  of  the  Act  and  Rule  22c-l 
thereunder  to  the  extent  necessary  to 
permit  implementation  of  the  proposed 
contingent  deferred  sales  charge. 

Applicant  requests  an  exemption  from 
the  provisions  of  section  22(d)  of  the  Act 
and  Rule  22d-1  thereunder  to  permit 
waiver  of  the  contingent  deferred  sales 
charge  on  redemptions  in  connection 
with  distributions  from  retirement  plans 
qualified  undec  Code  section  401(a).  It  is 
asserted  that  waiver  of  the  contingent 
deferred  sales  charge  for  distributions 
from  a  qualified  retirement  plan  is 
justified  on  basic  considerations  of 
fairness.  If  is  further  asserted  that 
waiving  the  charge  on  certain 
distributions  from  a  qualified  retirement 
plan  is  fully  consistent  with  the  policies 
reflected  in  Rules  22d-l(a)(3)  and  22d- 
1(b)(3)  under  the  Act,  which  permit 
quantity  discounts  to  plans  qualified 
under  Code  section  401.  and  Rule  22d- 
1(f)  under  the  Act,  which  permits 
variation  in  sales  load  for  qualified 


employee  benefit  plans  (which  need  not 
be  based  on  realization  of  economies  of 
scale  where  the  plans  are  qualified 
under  section  401  of  the  Code). 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  October  12. 1984,  at  5:30  p.m.,  to  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 

Acting  Secretary. 

(FT)  Doc  b^-2S332  Filed  9-21 -M  »:45  un| 
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[ReL  No.  14163;  812-S862] 

Guild  Rnance  Corp.;  Rling  of 
Application  for  an  Order  Pursuant  to 
SMtion  6{c)  of  tha  Act  Exmnpting 
Applicant  From  all  Provisions  of  tt>a 
Act 

September  17,  1984. 

Notice  is  hereby  given  that  Guild 
Finance  Corporation  ("Applicant"),  9160 
Cramercy  Drive,  San  Diego,  California 
92123,  incorporated  under  the  laws  of 
the  State  of  California,  filed  an 
application  on  May  30, 1984.  and  an 
amendment  thereto  on  August  24. 1984. 
for  an  order  of  the  Commission, 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  test  of  the  applicable  statutory 
provisions. 

The  application  states  that  Applicant 
is  a  limited  purpose  financing 
corporation  organized  by  Guild 
Mortgage  Company,  a  California 
corporation  engaged  in  the  business  of 
mortgage  banking  ("Guild  Mortgage"),  to 
facilitate  the  financing  of  long-term 


residential  mortgages  on  single-family 
residences  and  will  not  engage  in  any 
other  unrelated  business  or  investment 
activities.  Applicant  states  that  it 
intends  to  issue  securities  ("Bonds")  and 
enter  into  funding  agreements  as 
described  below  with  certain  limited 
purpose  finance  companies  (the 
"Finance  Companies  "  or,  individually,  a 
"Finance  Company")  with  respect  to  the 
Bonds.  Applicant  states  that  each 
Finance  Company  will  use  the  proceeds 
from  the  Bonds  to  acquire  eligible 
mortgage  related  collateral  from  one  or 
more  affiliated  companies  involved  in 
the  homebuilding  business,  who.  in  turn, 
will  use  those  funds  primarily  to  repay 
indebtedness  to  lenders  or  others 
incurred  in  connection  with  the 
construction  of  the  single  family 
residences  securing  the  mortgage  loans 
underlying  the  eligible  mortgage  related 
collateral.  According  to  the  application. 
in  general,  each  Finance  Company 
participating  in  a  series  of  Bonds  issued 
by  Applicant  is  or  will  be  organized  and 
principally  owned  or  otherwise 
controlled  by  a  separate  concern 
involved  in  the  home  building  or 
mortgage  finance  business.  Applicant 
represents  it  will  have  no  significant 
assets  other  than  the  Mortgage-Backed 
Funding  Obligations  (as  defined  below) 
which  back  and  secure  the  Bonds. 

According  to  the  application,  each 
series  of  Bonds  will  be  issued  pursuant 
to  an  indenture  ("Indenture")  between 
Applicant  and  an  independent  trustee 
("Trustee").  Applicant  represents  any 
issue  of  Bonds  will  be  rated  in  the 
highest  bond  rating  category  available 
by  at  least  one  nationally  recognized 
rating  agency.  Applicant  and  each 
Finance  Company  participating  in  the 
Bonds  will  enter  into  a  funding 
agreement  with  respect  to  the  Bonds 
pursuant  to  which  (i)  Applicant  will 
issue  Bonds;  (ii)  Applicant  will  lend  the 
proceeds  of  the  sale  of  the  Bonds  to  such 
Finance  Company;  (iii)  each  such 
Finance  Company  will  be^bhgated  to 
repay  the  loan  made  to  it  by  the 
Applicant  by  causing  payments  to  be 
made  directly  to  the  Trustee  on  behalf  of 
Applicant  in  such  amounts  as  are 
necessary  to  pay  proportionate  share  of 
the  principal  of  and  interest  on  the 
Bonds  as  the  same  become  due;  (iv) 
each  such  Finance  Company  will 
execute  a  note  evidencing  its  obligation 
to  repay  the  loan  pursuant  to  the  terms 
of  the  related  funding  agreement;  and  (v) 
each  such  Finance  Company  will  pledge 
to  Applicant  eligible  mortgage-related 
collateral  as  security  for  its  loans.  The 
application  states  that  the  eligible 
collateral  consists  of  fully-modified 
pass-through  mortgage-backed 
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certificates,  fully  guaranteed  as  to 
principal  and  interest  by  the 
Government  National  Mortgage 
Association,  mortgage  participation 
certificates  issued  by  the  Federal  Home 
Loan  Mortgage  Corporation,  guaranteed 
mortgage  pass-through  certificates 
issued  by  the  Federal  National  Mortgage 
Association,  and  will  also  include 
certain  reserve  funds.  Applicant  will 
assign  to  the  Trustee  its  right,  title  and 
interest  in  the  funding  agreements,  the 
notes  and  the  mortgage-related 
collateral  pledged  thereunder  as  security 
for  the  Bonds.  According  to  the 
application,  payments  on  the  mortgage- 
related  collateral  will  be  the  primary 
source  of  funds  for  payments  of 
principal  and  interest  due  on  the  Bonds. 
The  collateralized  funding  arrangements 
backing  and  securing  the  Bonds  are 
referred  to  herein  as  the  "Morgage- 
Backed  Funding  Obligations". 

Applicant  submits  that  it  is  not  the 
type  of  entity  which  was  intended  to  be 
regulated  under  the  Act  and  that  since  it 
is  being  formed  for  the  limited  purpose 
of  issuing  low  risk,  highly  rated  bonds 
backed  and  secured  by  Mortgage- 
Related  Funding  Obligations,  its 
activities  do  not  require  the  protection 
of  the  Act.  Furthermore,  Applicant 
submits  that  there  are  strong  policy 
reasons  for  granting  the  exemptive  relief 
in  that  its  activities  supply  capital  to  the 
real  estate  and  mortgage  markets  and 
thereby  facilitate  the  financing  of 
housing,  a  critical  national  need. 
Applicant  submits  that  there  is  no  public 
policy  reason  to  require  Applicant  to 
register  under  the  Act  merely  because  it 
is  facihtating  the  financing  efforts  of  a 
number  of  small  builders. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  October  11, 1984,  at  5:30  p.m.  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 

Acting  Secretary. 
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(Rel.  No.  21330;  SR-NASO-64-221 

Filing  and  immediat*  Effectiveness  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  6, 1984,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  1735  K  Street, 
NW.,  Washington,  DC.  20006,  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  change  would 
amend  a  stated  policy  ("Policy")  '  with 
respect  to  the  enforcement  of  NASD  By- 
Laws  Article  IV,  Section  2,  Schedule  E.* 
The  Policy  provides  a  temporary 
exemption  from  Schedule  E  for  certain 
"special  purpose  broker-dealers."  i.e., 
broker-dealers  that:  (i)  Sell  public 
offerings  of  securities  issued  by  an 
affiliate;  (ii)  formerly  were  registered 
with  the  Commission  as  SECO  broker- 
dealers  and  were  not  NASD  members; 
(iii)  qualified  for,  and  relied  on, 
paragraph  (c)(3)  of  former  Rule  15blO-9 
under  the  Act  for  an  exemption  from 
certain  other  SECO  rules,  immediately 
prior  to  becoming  NASD  members.  The 
NASD  is  amending  the  Policy  to  extend 
this  temporary  exemption  from  June  6, 
1984,  to  September  28, 1984.  The  NASD 
believes  that  this  grace  period  will 
facilitate  the  integration  of  certain  SECO 
firms  into  the  NASD  and  is  necessary  as 
part  of  the  conversion  process.  In 
addition,  the  NASD  states  that  the 
temporary  exemption  will  provide  the 
NASD  and  the  Commission  staff  the 
opportunity  to  consult  with  each  other 
regarding  the  progress  of  NASD  review 
of  Schedule  E  compliance  of  those  firms 
which  were  permitted  to  use  the 
temporary  exemption. 


'  The  Commission  approved  the  Pohcy.  which  the 
NASD  submitted  as  a  pi^posed  rule  change,  SR- 
NASD-83-2S.  IB  Securiliea  Exchange  Act  Release 
No  20447  (Dectmb«r8, 1983),  46  FR  55374 
(December  12. 1983).  The  NASD  adopted  the  Policy 
as  part  of  its  effort  to  accept  former  SECO  broker- 
dealers  as  NASD  members.  Congress  abolished  the 
SECO  program,  effective  December  6. 1983  Pub.  L 
96-38.  87  Stat.  205. 

»  N.\SD  Manual  (CCH).  \  1402  (hereinafter 
referret'  to  at  "Schedule  E"). 


The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(2)  of  the  Act  as  amended 
because  the  proposed  rule  exchange  is 
intended  to  provide  new  members  of  the 
NASD  who  formerly  were  not  subject  to 
the  Commission's  self-underwriting  rule 
sufficient  time  to  develop  procedures  for 
compliance  with  Schedule  E.  The  NASD 
believes  that  the  proposed  rule  change  is 
consistent  with  section  15A(b){8) 
because  the  temporary  exemption  does 
not  unfairly  discriminate  between 
NASD  member  firms  because  it 
facilitates  the  conversion  of  former 
SECO  firms  to  NASD  membership. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-NASD-84-22. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Shirley  E.  Hollis. 

Acting  Secretary. 

|FK  Doc.  84-2U29  Filed  S-Zl-M^  8:45  ubJ 
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[RalMna  No.  14167  (812-S84S)] 

CIGNA  Annuity  Fund,  Inc^  et  aU,  CIGA 
Corp^  Application  for  Order 
Exempting  Applicant  and  Permitting 
Certain  Affiliated  Transactions 

September  19.  1964. 

Notice  is  hereby  given  that  CIGNA 
Annuity  Fund,  Inc.  ("Applicant"). 
Hartford,  Connecticut  06152.  an  open- 
end,  diversified  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on  May  11, 
1984,  and  an  amendment  thereto  on 
August  9,  1984,  requesting  a  Commission 
order:  (1)  Pursuant  to  section  6{c)  of  the 
Act,  exempting  Applicant  and  all 
subsequent  funds  and  similar  series  of 
funds  organized  and  sponsored  by 
CIGNA  Corporation  or  its  affiliates  (the 
"CIGNA  Funds")  from  the  provisions  of 
sections  13(a)(2).  18(f)(1)  and  22  (f)  and 
(g)  of  the  Act  to  the  extent  necessary  to 
permit  Applicant  and  subsequent  and 
similar  series  of  the  CIGNA  Funds  to 
enter  into  a  deferred  fee  arrangment 
with  their  directors  and.  (2)  pursuant  to 
section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder,  permitting  Applicant  and 
subsequent  and  similar  series  of  the 
CIGNA  Funds  to  effect  transactions 
incident  to  the  deferred  fee 
arrangement.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  provisions  cited  in  the 
application. 

Applicant  states  that  it  offers  four 
classes  of  common  stock  representing 
interests  in  four  portfolios:  (1)  The 
Money  Market  Portfolio.  (2)  The  Short- 
Term  Government  Portfolio,  (3)  The 
Equity  Portfolio,  and  (4)  The  Income 
Portfolio.  Each  of  Applicant's  portfolios 
has  a  different  investment  objective  and 
is  designed  to  fund  variable  annuity 
contracts  issued  by  Investors  Life 
Insurance  Company  of  North  America 
("Investors  Life")  CIGNA  Investment 
Management  Company  ("CIGNA 
Management"),  an  indirect  subsidiary  of 
the  CIGNA  Corporation  ("CIGNA"),  is 
Applicant's  investment  manager  and 
serves  as  investment  manager  or  adviser 
for  the  CJC.N'A  Funds. 

Applicant  sta?S  that  its  Board  of 
Directors  \n\\\  consist  of  twelve  persons, 
a  majority  of  wh'^n  are  not,  within  the 
meaning  of  secti  -  \  2(a)(19)  of  the  Act. 
"interested  perse  is"  of  Applicant.  It  is 
stated  that  each  <  \  the  directors  who  is 
not  an  interested  jerson  of  CIGNA. 
Investors  Life  or    IGNA  Management 
receives  a  retain,  -  of  $8,400  for  serving 
as  a  director  of  a    the  CIGN'A  Funds 


plus  a  meeting  fee  of  $550  for  each 
Board  or  Committee  meeting  attended. 
Applicant  states  further  that  directors 
acting  as  Chairmen  of  Committees 
(Applicant  will  have  Audit,  Nominating 
and  Contracts  Committees)  receive  an 
additional  retainer  of  $1,500  per  year. 
With  two  exceptions  (Mr.  James  H. 
Torrey  and  Mr.  Harold  H.  Bigler).  no 
director  of  Applicant  who  is  an 
interested  person  of  CIGNA,  Investors 
Life,  or  CIGNA  management  receives 
any  remuneration  from  Applicant. 
According  to  the  application,  the  total 
remuneration  payable  to  the  directors  is 
allocated  among  all  the  CIGNA  Funds 
based  on  their  relative  net  assets. 
Applicant  states  that  the  CIGNA  Funds 
pay  no  other  remuneration  to  their 
directors  and  that  the  amounts  paid  to 
the  directors  are,  and  are  expected  to 
continue  to  be,  insignificant  in 
comparison  to  Applicant's  total  net 
assets. 

The  requested  order  would  permit 
Applicant  to  negotiate  an  agreement 
deferring  payment  of  directors'  fees 
otherwise  currently  payable  by 
Applicant.  A  director  may  elect  to  defer 
receipt  of  his  director's  fees  to  avoid 
loss  or  diminution  of  social  security 
benefits,  to  enable  the  director  to  defer 
payment  of  income  taxes  on  such  fees, 
or  for  other  reasons.  Applicant  believes 
that  the  availability  of  a  deferred  fee 
arrangement  will  enhance  its  ability  to 
attract  and  retain  directors  of  the  same 
high  caliber  as  those  who  presently 
serve  on  its  Board.  Applicant  states  that 
the  deferred  directors'  fees  will  be 
credited  to  a  book  reserve  account  (the 
"Deferred  Fee  Account")  as  of  the  date 
such  fees  would  have  been  paid. 
Directors'  fees  that  become  payable  for 
attending  Board  or  Committee  meetings 
will  be  credited  to  the  Deferred  Fee 
Account  on  the  following  business  day. 
According  to  Applicant,  deferred  fees 
will  accrue  interest  daily  from  the  date 
directors'  fees  are  credited  to  the 
Deferred  Fee  Account.  The  rate  of  return 
on  amounts  (including  accrued  interest) 
in  the  Deferred  Fee  Account  will  equal 
the  rate  payable  on  shares  of  CIGNA 
Cash  Fund,  Inc.  ("CIGNA  Cash").^ 
Applicant  may  purchase  shares  of 
CIGNA  Cash  to  fund  interest  payments 
on  amounts  in  the  Deferred  Fee 
Account.  However,  payment  of  deferred 
fees  and  accrued  interest  will  be  a 
general  obligation  of  Applicant  and  such 
payment  will  be  made  from  Applicant's 
general  assets  and  property.  A  director 
entitled  to  payment  of  deferred  fees  will 
be  a  general  unsecured  creditor  of 
Applicant.  The  deferred  director's  fees 
(including  interest  accrued  thereon)  will 
become  payable  in  cash  upon 


termination  of  the  director's  services  in 
such  capacity,  in  a  lump  sum  or  in  such 
number  of  annual  installments  as  shall 
be  determined  by  Applicant  in  its  sole 
discretion.  In  the  event  of  the  director's 
death,  amounts  payable  to  him  under 
the  agreement  will  be  payable  to  his 
designated  beneficiary:  in  all  other 
events,  the  director's  right  to  receive 
payments  will  be  nontransferable. 
Applicant  states  that  the  deferred  fee 
agreement  will  not  obligate  Applicant  to 
retain  a  director  in  such  capacity,  nor 
will  it  obligate  Applicant  to  pay  any  (or 
any  particular  level  of)  directors'  fees  to 
any  director. 

Applicant  asserts  that  the  requested 
exemption  is  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairiy  intended  by  the  policy 
and  provisions  of  the  Act.  Applicant 
further  submits  that  its  participation  in 
the  deferred  fee  agreement  is  not  on  a 
basis  different  from  or  less 
advantageous  than  that  of  any  affiliated 
person  of  Applicant. 

Applicant  asserts  that  it  should  be 
exempted  from  the  provisions  of 
sections  18(f)(1)  and  13(a)(2)  of  the  Act 
because  the  deferred  fee  agreement  is 
not  a  senior  security  within  the  meaning 
of  the  Act.  Applicant  submits  that  it 
would  not  "borrow"  from  its  directors 
and  that  ail  liabilities  created  by  credits 
to  the  Deferred  Fee  Account  would  be 
offset  by  equal  amounts  of  assets  that 
would  not  exist  if  directors'  fees  were 
currently  paid.  Applicant  asserts  that 
the  deferred  fee  agreement  would  not: 
(1)  Induce  speculative  investments  by 
Applicant  or  provide  an  opportunity  for 
manipulative  allocation  of  Applicant's 
expenses  and  profits,  (2)  effect  control 
of  Applicant,  or  (3)  confuse  Applicant's 
investors,  make  it  difficult  for  them  to 
value  Applicant's  shares  or  convey  a 
false  impression  of  safety. 

Applicant  asserts  that  it  should  be 
exempted  from  the  provisions  of  section 
22(f)  of  the  Act  because  that  section  was 
designed  only  to  bar  those  restrictions 
on  transferability  or  negotidbility  either 
not  disclosed  to  the  holder  of  the  subject 
security  or  expressly  prohibited  by 
Commission  rule  or  regulation. 
Applicant  states  that  the  restriction  on 
transferability  of  directors  benefits 
would  be  clearly  set  forth  in  the 
deferred  fee  agreement,  would  primarily 
benefit  the  directors  and  would  not 
adversely  affect  the  interests  of  the 
directors  or  shareholders  of  Applicant  or 
the  CIGNA  Funds 

Applicant  asserts  that  it  should  be 
exempted  from  the  provisions  of  section 
22(g)  of  the  Act  because  the  legislative 
history  of  the  Act  indicates  that 


Congress  was  primarily  concerned  with 
the  dilutive  effect  on  the  equity  and 
voting  power  of  the  securities  of  an 
open-end  company  if  such  securities 
were  issued  for  consideration  not 
readily  valued.  Applicant  submits  that 
the  deferred  fee  agreement  would  not 
have  a  dilutive  effect.  Applicant  states 
that  its  obligations  to  make  payments 
under  the  deferred  fee  agreement  would 
not  be  "issued"  for  services.  Although  a 
director's  fees  that  might  become 
payable  to  a  director  would  clearly  be 
for  services,  any  such  fees  would 
become  payable  independent  of  the 
agreement.  Applicant  states  that  the 
deferred  fee  agreement  would  merely 
provide  for  deferral  of  payment  of  such 
fees  and  thus  should  be  viewed  as  being 
"issued"  not  in  return  for  services  but  in 
return  for  Applicant's  not  being  required 
to  pay  such  fees  on  a  current  basis. 

Applicant  aserts  that  the  agreement  is 
not  a  joint  transaction,  within  the 
meaning  of  section  17(d)  of  the  Act  and 
Rule  17d-l  thereimder.  If  the  agreement 
is  to  be  considered  a  joint  transaction. 
Applicant  states  in  support  of  its  request 
for  approval,  that  the  interest  to  be 
accrued  on  amounts  in  the  Deferred  Fee 
Account  is  to  be  based  on  the  yield  of 
CIGNA  Cash,  not  that  of  Applicant. 
Applicant  asserts  that  use  of  CIGNA 
Cash's  yield  to  determine  interest  on 
amounts  in  the  Deferred  Fee  Account 
does  not  inherently  differ  from  (but 
might  be  fairer  than)  the  use  of  the  prime 
rate  or  another  assumed  rate  of  interest. 
Applicant  maintains  that  deferral  of  a 
director's  fees  in  accordance  with  the 
deferred  fee  agreement  would  maintain 
the  parties  to  the  agreement  in  the  same 
position  as  if  the  fees  were  paid  on  a 
current  basis. 

To  comply  with  section  12(d)(1)  of  the 
Act.  Applicant  represents  that  its  total 
ownership  of  CIGNA  Cash  shares  will 
at  all  times:  (1)  Represent  less  than  three 
percent  of  the  total  outstanding  voting 
securities  of  CIGNA  Cash:  (2)  have  an 
aggregate  value  of  less  than  five  percent 
of  Applicant's  total  assets;  and  (3)  will 
constitute,  in  the  aggregate  with  the 
other  CIGNA  Funds,  less  than  ten 
percent  of  the  total  outstanding  voting 
stock  of  CIGNA  Cash. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  15, 1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 


the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-bw.  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  Mollis, 
Acting  Secretary. 
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Hutton  Investment  Partnership  I; 
Application  for  an  Order  Amending 
Prior  Order 

September  19, 1984. 

Notice  is  hereby  given  that  Hutton 
Investment  Partnership  I  ("Applicant"), 
One  Battery  Park  Plaza,  New  York,  New 
York  10004,  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  a  closed-end,  non-diversified 
management  company,  filed  an 
application  on  July  6, 1984,  requesting  an 
order  of  the  Commission  pursuant  to 
section  6(b)  of  the  Act,  amending  in  the 
manner  described  below  an  earlier 
order  issued  July  29, 1981  (Investment 
Company  Act  Release  No,  11877),  and 
amended  on  April  8, 1982  (Investment 
Company  Act  Release  No.  12362)  (the 
"Order").  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  applicable 
statutory  provisions. 

Applicant  is  a  limited  partnership 
organized  under  the  Uniform  Limited 
Partnership  Act  of  the  State  of  New 
York.  Its  organization  was  conceived  by 
employees  of  the  E.F.  Hutton  Group  Inc. 
("Hutton"),  a  Delaware  corporation,  to 
function  as  an  investment  vehicle  for 
certain  employees  of  Hutton  and  its 
subsidiaries. 

Applicant  states  that,  as  originally 
issued  on  July  29, 1981,  the  Order 
exempted  Applicant  from  sections  10 
(a),  (b)  and  (f),  14(a),  15(a),  16(a),  17(a), 
(d),  (f)  and  (g),  18(i),  23(c),  30  (a),  (b)  and 
(d)  and  32(a)  of  the  Act,  and  granted 
confidential  treatment  pursuant  to 
Section  45(a)  of  the  Act  to  the  extent 
that  filings  might  be  made  by  Applicant 
with  the  Commission  pursuant  to 
section  30  of  the  Act.  By  amendment 
dated  April  8, 1982,  the  Order  relieved 
Applicant  of  certain  undertakings  given 
in  its  original  application,  and 


specifically  exempted  certain  of  its 
additional  activities  from  the  provisions 
of  sections  17  {a)(2)  and  (d)  of  the  Act, 
and  exempted  Applicant  from  certain 
requirements  of  section  18(a)(1)  of  the 
Act. 

Applicant  believes  that  still  further 
revision  of  the  Order  is  appropriate  to 
make  it  coterminous  with  the 
Commission  order  (Investment 
Company  Act  Release  No.  13246) 
granted  on  May  17, 1983,  to  Hutton 
Investment  Partnership  II  ("Partnership 
U"),  the  second  partnership  in  the  series 
of  employees'  securities  companies  of 
which  Applicant  was  the  initial  entity. 
The  latter  order  provided  for  exemptive 
relief  substantially  identical  to  that 
provided  for  by  the  Order  except  that 
Partnership  II  (and  subsequent  similar 
partnerships)  were  granted  additional 
relief  in  the  form  of  exemptions  from 
sections  8(b),  19(b)  and  20(a)  of  the  Act, 
and  were  exempted  from  section  17(d] 
and  Rule  17d-l  thereunder  to  permit 
them  to  enter  into  concurrent 
investments  with  affiliates  to  an  extent 
greater  than  that  permitted  by  the 
Order.  For  the  reasons  set  forth 
hereinafter.  Applicant  requests  that  said 
additional  exemptive  relief  be  extended 
to  it.  as  well. 

Applicant  states  that  although. 
Partnership  II.  and  subsequent  such 
entities  of  the  same  series  ("Subsequent 
Partnerships")  (Partnership  II  and 
Subsequent  Partnerships  collectively. 
"Partnerships")  may  differ  from 
Applicant,  or  from  each  other,  in  terms 
of  their  respective  investment 
objectives,  structurally  and 
operationally  speaking,  they  are  (or  will 
be)  similar.  Neither  Applicant  nor  the 
Partnerships  are  or  will  be  controlled  by 
Hutton.  but  rather  will  be  controlled  by 
officers  and  employees  of  Hutton.  The 
limited  partners  of  Applicant  and  of  the 
Partnerships  are  or  will  be  officers, 
directors,  or  other  employees  of  Hutton 
or  its  subsidiaries.  Management  of 
Applicant  and  that  of  the  Partnerships 
are  or  will  be  vested  exclusively  in  the 
general  partner  of  these  entities,  i.e., 
Hutton  Venture  Investment  Partners, 
Inc.  (formerly  named  "Hipco,  Inc.") 
("General  Partner").  Both  Applicant  and 
the  Partnerships  have  or  will  have 
minimum  income  requirements  for 
participants,  minimum  and  maximum 
capital  contributions,  and  similar 
restrictions  and  allowances  with  respect 
to  such  characteristics  as  transferability. 
Consequently.  Applicant  concludes, 
abundant  indicia  exist  of  a  community 
of  interest  between  Applicant  and  the 
Partnerships. 

Applicant  contends  that  such 
community  of  interest  notwithstanding. 
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inconsistenciet  exist  between  the  Order 
and  the  exemptive  order  issued  to  the 
Partnerships,  and  that  such 
inconsistencies  compel  the  General 
Partner  to  establish  and  maintain 
separate  procedures  for  the  operations 
of  Applicant  vis-a-vis  those  of  the 
Partnerships.  It  is  noted,  for  example, 
that  the  exemption  from  section  17(d). 
and  Rule  17d-l  thereunder,  accorded  the 
Partnerships  permits  each  such 
company  to  make  concurrent 
investments  with  each  other,  or  with 
Applicant,  provided  that  the  basis  of 
participation  is  the  same  for  each 
employees'  securities  company. 
Therefore.  Applicant  requests  that  it 
likewise  be  exempted  from  section  17(d) 
of  the  Act.  and  Rule  17d-l  thereunder,  to 
the  extent  necessary  to  permit  (i) 
investments  by  Applicant  in  any  other 
partnership  or  other  investment  vehicle 
that  is  sponsored  or  managed  by  Hutton 
or  its  affiliates,  or  (ii)  investments  by 
Applicant  in  which  a  partnership  or 
other  investment  vehicle  described  in 
clause  (i)  is  a  participant  or  plans  to 
become  a  participant  and  which  would 
not  be  prohibited  investments  for 
Applicant  except  that  Hutton  or  any  of 
its  subsidiaries,  or  one  or  more  officers, 
directors,  or  employees  of  the  General 
•  Partner,  have  a  partnership  interest  in. 
or  compensation  arrangement  with,  such 
entity  as  is  described  in  clause  (i). 

A  further  ej^ple  which  Applicant 
cites  of  the  in^sistency  between  the 
terms  of  the  Q^er  and  the  exemptive 
treatment  givi»    the  Partnerships  is  to  be 
found  the  exe    ption  of  the  Partnerships 
from  the  prov  ions  of  section  19(b)  of 
the  Act.  and  F  lie  19b-l  thereunder.  This 
relief  permits  he  Partnerships  to  make 
distributions  of  capital  gains  more 
frequently  than  once  every  twelve 
months.  The  Order,  on  the  other  hand, 
does  not  afford  Applicant  this  relief. 

It  is  noted  that  the  exemption  of  the 
Partnerships  from  section  19(b).  and 
Rule  19b-l,  was  requested  for  the 
specific  purpose  of  enabling  the 
Partnerships  to  distribute  portfolio 
securities,  or  the  proceeds  of  a 
liquidation  thereof,  to  limited  partners 
more  frequently  than  once  each  year  it 
was  stated  that  the  Partnerhips  might 
hold  portfolio  investments  until  they 
become  liquid,  and  thereupon  distribute 
either  the  inyestments  or  proceeds  of 
sale  to  limited  partners.  In  view  of  this 
policy,  it  was  beheved  that  compliance 
with  Section  19(b),  and  Rule  19b-l. 
could  seriously  impede  the  proposed 
operations  of  the  Partnerships. 
Applicant  apjrarently  wishes  to  attain 
the  same  flexibility  in  this  regard  as 
presently  enjoyed  by  the  Partnerships. 


\^ 


Additionally,  the  Partnerships  are 
exempted  from  section  8(b)  of  the  Act  to 
the  extent  necessary  to  relieve  them  of 
the  requirement  of  filing  annual 
amendments  to  their  registration 
statements  In  accordance  with  Rule  ab- 
le under  the  Act  while  Applicant 
remains  subject  to  section  8(b)  in  its 
entirety,  and.  in  accordance  with  the 
terms  of  the  Order,  is  subject  to  certain 
information  reporting  obligations.  The 
exemption  from  Rule  8b-16  was  granted 
in  the  case  of  the  Partnerhips  on  the 
theory  that,  as  closed-end  companies, 
each  of  the  Partnerships  would  be 
limited  to  a  single  offering  of  limited 
partnership  interests,  which  would  not 
be  the  subject  of  any  secondary  market 
trading.  Moreover,  it  was  noted  that 
limited  partners  of  the  Partnerhips 
receive  annual  reports  regarding  the 
operations  and  assets  of  these 
companies,  and  such  reports  must 
include  audited  financial  statements  for 
each  entity  provided  by  Hutton  and 
prepared  or  reviewed  by  an  independent 
public  accountant  selected  by  the 
General  Partner.  These  reports  must 
disclose,  together  with  other 
information,  the  outstanding  borrowings 
of  the  Partnerhip  during  the  applicable 
reporting  period.  In  addition  to  the 
foregoing,  limited  partners  of  the 
Partnerhips  are  to  receive,  within  80 
days  after  the  end  of  the  tax  fiscal  year 
of  each  of  the  Partnerhips,  a  recent 
setting  forth  information  with  respect  to 
the  income,  gains  and  losses,  for  federal 
income  tax  purposes,  of  each  limited 
partner  resulting  from  the  operation  of 
the  Partnerhips  during  such  tax  year. 
These  practices  will  be  followed  in  like 
marmer  by  Applicant,  and.  accordingly 
it  is  inferred  that  Applicant  should 
similarly  be  exempted  from  section  8(b) 
of  the  Act  insofar  as  such  section  would 
require  it  to  file  an  updating  amendment 
to  its  registration  statement  each  year. 
Applicant  also  requests  that  its 
obligation  under  the  Order  to  file  with 
the  Commission  the  information  called 
for  by  sections  30  (a)  and  (b)  of  the  Act 
(having  it  remain  confidential),  be 
deleted  from  the  Order,  thereby 
eliminating  all  periodic  reporting 
requirements  to  which  Applicant  would 
otherwise  be  subject  under  the  Act. 

Finally,  it  is  stated  that  the 
Partnerhips  were  exempted  from  section 
20(a)  of  the  Act,  and  the  rules 
thereunder,  in  soliciting  proxies  from 
limited  partners,  upon  the  condition  that 
any  such  solicitations  would, 
nonetheless,  be  conducted  in 
compliance  with  the  provisions  of 
section  14(a)  of  the  Securities  Exchange 
Act  of  1934  ("1934  Act"),  and  the  rules 
and  regulations  under  the  1934  Act.  TTie 


Partneriiips  were  accorded  this  relief 
insofar  at  the  provisions  of  section  20(a) 
would  apply  to  the  exercise  of  limited 
partners'  rights  to  remove  the  Genera] 
Partner,  to  approve  significant 
amendments  to  partnership  agreements, 
and  to  grant  the  General  Partner  powers 
of  attorney  to  execute  and  file  certain 
documents  on  behalf  of  the  Partnerhips. 
or  execute  certain  amendments  to  the 
partnership  agreements.  As  a  basis  for 
this  relief.  It  was  asserted  that 
adherence  to  the  requirements  of  section 
20(a)  of  the  Act  could  necessitate 
analysis  of  difficult  questions  of 
interpretation  likely  to  render  the 
process  of  preparing  and  filing  proxy 
statements  unusually  costly  and  time- 
consuming.  Applicant  believes  that 
these  difficulties  are  applicable  in  equal 
measure  to  It.  and  therefore,  that  It  also 
should  be  exempted  from  the  proxy 
solicitation  requirements  of  section  20(a) 
of  the  Act  subject  however,  to  the 
condition  that  it  comply  with  the  1034 
Act  provisions  governing  the  proxy 
solicitation  process. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  October  15. 1984.  at  5:30  pjn,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law.  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HolBs, 
Acting  Secretary. 

IFR  Doc  M-2S2SB  RM  B-<l-M.  KM  us] 
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Fund,  et  al, 
for  Order  Granting  Exemptions 
PiudUliiy  Certain  AffHIatMl 
Transactiona 

September  19, 1S64. 

Notice  is  hereby  given  that  Keystone 
Custodian  Funds.  Inc.  ("Keystone"),  the 
corporate  trustee  of  Keystone  Custodian 
Fund.  Series  K-1  ("Series  K-1 ').  Series 


I 


37496 


Federal  Register  /  Vol.  49.  No.  186  /  Monday,  September  24.  1984  /  Notices 


^m 


K-l  and  Massachusetts  Fund  ("Mass 
Fund")  ("Applicants").  99  High  Street. 
Boston,  Massachusetts  02110,  both  open- 
end,  diversified  management  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on  June  28, 
1984,  and  an  amendment  thereto  on 
August  21, 1984,  for  a  Commission  order 
(1)  pursuant  to  sections  6(c)  and  17(b)  of 
the  Act.  exempting  certain  transactions 
incident  to  the  reorganization  of  Mass 
Fund  and  Series  K-l  from  the  provisions 
of  sections  17(a)  and  19(b)  of  the  Act 
and  Rule  19b-l  thereunder,  and  (2) 
pursuant  to  section  17(d)  of  the  Act  and 
Rule  17d-l  thereunder,  permitting  the 
proposed  reorganization.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  provisions  cited  in  the 
application. 

According  to  the  application.  Mass 
Fund  is  the  successor  to  a  load  mutual 
fund  of  the  same  name  (the 
"Predecessor")  whose  assets  it  acquired 
in  a  tax-free  reorganization  on 
December  30, 1983.  Mass  Fund's 
investment  objectives  are  protection  of 
principal  and,  secondarily,  income  and 
future  growth  of  capital.  Applicants 
state  that,  as  of  )une  30, 1984,  Mass  Fund 
had  net  assets  of  approximately 
$185,829,000  and  approximately  6,185 
shareholders.  Applicants  state  further 
that  the  ivnestment  objectives  of  Series 
K-l  are  current  income  and, 
secondarily,  future  growth  of  both 
capital  and  income.  It  is  stated  that,  as 
of  June  30, 1984,  Series  K-l  had  net 
assets  of  approximately  $63,487,000  and 
approximately  11,605  shareholders. 

Applicants  propose  that  Series  K-l 
acquire  all  of  the  assets  of  Mass  Fund  in 
the  manner  set  forth  in  an  Agreement 
and  Plan  of  Reorganization  (the 
"Agreement")  between  Keystone  on 
behalf  of  Series  K-l  and  Mass  Fund. 
Applicants  state  that,  under  the  terms  of 
the  Agreement,  on  a  closing  date  (the 
"Closing  Date"),  Series  K-l  will  acquire 
all  of  the  assets  of  Mass  Fund  in 
exchange  for  shares  of  Series  K-l  and 
the  assumption  of  all  of  the  liabilities  of 
Mass  Fund  by  Series  K-l.  Applicants 
state  that  following  the  acquisition  of 
the  assets  of  Mass  Fund,  Mass  Fund  will 
dissolve  and  terminate.  Applicants  state 
that  each  Mass  Fund  shareholder  will  be 
entitled  to  receive  that  proportion  of  the 
Series  K-l  shares  to  be  received  by 
Mass  Fund  that  the  number  of  Mass 
Fund  shares  owned  by  such 
shareholders  bears  to  the  number  of 
Mass  Fund  shares  outstanding  on  the 


date  of  exchange.  Applicants  state 
further  that  full  shares  and,  to  the  extent 
necessary,  a  fractional  share  of  Series 
K-l  equal  in  aggregate  net  asset  value  to 
the  aggregate  net  asset  value  of  Mass 
Fund  are  to  be  issued  by  Series  K-l  in 
exchange  for  the  assets  of  Mass  Fund. 
The  value  of  the  exchanged  Series  K-l 
shares  and  Mass  Fund's  assets  acquired 
by  Series  K-l  will  be  determined  using 
the  valuation  procedures  applied  to  the 
assets  of  Series  K-l.  as  set  forth  in  its 
trust  agreement  and  current  prospectus. 

Applicants  state  that  Keystone  has 
agreed  to  provide,  at  no  cost  to  the 
shareholders  of  Mass  Fund,  account 
insurance  to  all  individual  shareholders 
of  Mass  Fund  on  the  Closing  Date  who 
continue  to  maintain  their  investments 
and  reinvest  all  dividends  and  capital 
gains  distributions  on  those  Series  K-l 
shares  that  they  receive  in  connection 
with  the  reorganization.  The  insurance 
is  intended  to  guarantee  that  the  value 
of  a  former  Mass  Fund  shareholder's 
Series  K-l  account  on  the  date  of  such 
shareholder's  death  will  be  no  less  than 
the  value  of  his  Mass  Fund  account  on 
the  Closing  Date,  reduced  by  the 
proportionate  amounts  of  any 
redemptions  in  his  Series  K-l  account. 
Applicants  deem  this  insurance 
arrangement  not  to  require  exemptive 
relief  under  section  17(d)  of  the  Act  and 
seek  no  such  relief  in  the  application. 

Applicants  state  that  Mass  Fund  and 
Series  K-l  each  have  agreed  to  declare 
and  pay  a  dividend  to  their  respective 
shareholders  prior  to  completion  of  the 
reorganization  of  all  of  their  respective 
undistributed  investment  company 
taxable  income  and  any  net  realized 
capital  gain  (to  the  extent  not  offset  by  a 
capital  loss  carryover)  through  the 
Closing  Date.  Applicants  state  that  if  not 
making  such  a  distribution  by  Series  K-l 
would  not  materially  adversely  affect 
shareholders  of  Mass  Fund  in  the 
reorganization,  then  any  such  net 
realized  capital  gain  will  not  be 
distributed  by  Series  K-l.  Applicants 
further  state  that  as  of  June  30, 1984,  0.75 
percent  of  Mass  Fund's  net  asset  value 
represented  net  unrealized  appreciation 
and  the  Series  K-l  Fund  had  unrealized 
depreciation  equal  to  2.9  percent  of  its 
net  asset  value. 

Applicants  state  that  Series  K-l  and 
Mass  Fund  will  each  bear  the  fees  and 
expenses  incurred  by  it  in  connection 
with  the  reorganization,  except  that 
under  its  investment  advisory  agreement 
with  Mass  Fund,  Keystone  will 
reimburse  Mass  Fund  for  the  fees  and 
expenses  incurred  for  its  proxy 
solicitation  and  for  its  meeting  of 
shareholders.  Series  K-l  imposes  a 
contingent  deferred  sales  charge  on 


certain  redemptions  of  its  shares  but 
such  charge  will  not  be  imposed  on  t^'e 
redemption  of  any  Series  K-l  shares 
issued  in  the  reorganization. 

Applicants  state  that  Keystone,  a 
wholly-owned  subsidiary  of  The 
Travelers  Corporation  ("Travelers"),  is 
Mass  Fund's  investment  adviser  and 
Series  K-l's  corporate  trustee.  In 
addition,  the  Massachusetts  Company, 
Inc.  ("MassCo."),  also  a  wholly-owned 
subsidiary  of  Travelers,  as  trustee  of 
approximately  5,972  trusts  owns 
approximately  96.6  percent  of  the 
outstanding  shares  of  Mass  Fund  and  as 
trustee  of  approximately  237  trusts  owns 
2  percent  of  the  outstanding  shares  of 
Series  K-l.  Applicants  submit  that  they 
may  be  deemed  affiliated  persons  of 
each  other  for  purposes  of  the 
prohibitions  of  sections  17(a)  (1)  and  (2) 
of  the  Act.  The  proposed  reorganization 
may  also  be  deemed  to  involve  a  joint 
enterprise  or  other  joint  arrangement  for 
purposes  of  section  17(d)  of  the  Act  and 
Rule  17d-l  thereunder. 

Applicants  assert  that  the  terms  of  the 
proposed  reorganization  are  consistent 
with  the  standards  of  sections  6(c)  and 
17(b)  of  the  Act  and  Rule  17d-l  under 
the  Act.  The  Board  of  Trustees  of  Mass 
Fund,  including  a  majority  of  the 
Trustees  who  are  not  interested  persons 
of  Mass  Fund  or  Series  K-l,  has 
approved  the  proposed  reorganization 
and  recommended  that  it  be  submitted 
to  the  shareholders  of  Mass  Fund  for 
their  approval.  Applicants  fuiiher  assert 
that  the  Board  of  Directors  of  Keystone, 
including  those  Directors  of  Keystone, 
who  have  in  various  other  contexts 
performed  the  functions  of  independent 
Directors  of  Series  K-l,  has  approved 
the  proposed  reorganization. 

Applicants  assert  that,  in  connection 
with  its  approval  of  the  proposed 
reorganization  and  its  decision  to 
recommend  the  transaction  to 
shareholders  for  their  approval,  the 
Board  of  Trustees  of  Mass  Fund  were 
concerned  with:  (1)  The  pattern  of  net 
redemptions  experienced  by  Mass  Fund, 
(2)  the  possible  effect  of  adopting  the 
sales  load  structure  of  the  Predecessor, 
and  (3)  Mass  Fund's  continued  ability  to 
obtain  high-quality  management 
services  without  increases  in  marginal 
costs  (although  the  proposed 
reorganization  is  e.xpected  to  result  in 
increased  aggregate  costs  to  Mass  Fund 
shareholders).  However,  the  combined 
fund  will  pay  management  fees  at  an 
incremental  rate  lower  than  either 
would  pay  on  a  stand-alone  basis. 
Furthermore,  after  the  proposed 
reorganization,  Mass  Fund  shareholders 
will  become  shareholders  of  a  fund  with 
the  same  investment  manager,  an 
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improved  investment  performance  and 
an  active,  viable  distribution  program. 
Applicants  further  submit  that  Mass 
Fund  shareholders  are  expected  to 
benefit  from  the  greater  diversification 
of  security  holdings  possible  in  a 
combined  Mass  Fund-Series  K-1 
portfolio. 

Applicants  assert  that  the  advantages 
of  the  proposed  reorganization  to  Mass 
Fund  shareholders  outweigh  any 
disadvantages  represented  by  the 
structural  differences  between  Mass 
Fund  and  Sqpes  K-1.  Applicants  state 
that  Mass  F»"nd  shareholders  have  one 
vote  per  sha»e  on  the  initial  election  of  a 
Board  of  Trustees  and  in  certain 
elections  of  Iheir  replacements. 
Shareholder  approval  is  also  required 
foraroaadment  of  the  Declaration  of 
Trust,  for  retention  of  any  investment 
adviser  or  manager,  and  for  filing  or 
maintaining  a  court  action,  proceeding 
or  claim  on  behalf  of  Mass  Fund  or  its 
shareholders.  Applicants  state  further 
that  Series  K-1  shareholders  have  one 
vote  per  share  only  on  certain  matters. 
Applicants  state  that,  although  Series  K- 
1  shareholders  are  not  called  upon  to 
approve  the  continuance  of  Keystone  as 
corporate  trustee.  Series  K-1 
shareholders  have  the  voting  rights 
provided  by  sections  13(b).  16(c)  and 
32(a)  of  the  Act. 

Applicants  assert  that  the  proposed 
reorganization  is  in  the  interest  of  Series 
K-1  shareholders  because  the 
incremental  rate  of  management  fees 
applied  to  |he  combined  funds  will  be 
lower  than^eries  K-1  would  separately 

pay. 

Applicairts  further  assert  that  the 
proposed  r  organization  will  benefit  the 
shareholde  s  of  Series  K-1  because  the 
increase  in  net  assets  may  allow  greater 
diversification  of  investment.  Applicants 
state  that  the  increase  in  diversification 
will  be  achieved  without  the  transaction 
costs  Series  K-1  would  incur  were  it  to 
invest  a  similar  amount  of  cash. 

Applicants  assert  that  the  proposed 
reorganization  is  consistent  with  the 
policies  of  Series  K-1  and  Mass  Fund. 
Applicants  assert  that  the  investment 
policies  and  restrictions  of  Series  K-1 
and  Mass  Fund  are  similar.  Applicants 
state  that  Mass  Fund's  portfolio 
securities  are  suitable  investments  for 
Series  K-1  and  no  realignment  of  Mass 
Fund's  portfolio  is  expected  solely  as  a 
result  of  the  proposed  reorganization. 
Applicants  assert  that,  although  Series 
K-l's  objectives  are  more  focused  on 
income,  Mass  Fund's  Board  of  Trustees 
believes  that  Series  K-1  is  a  suitable 
investment  for  Mass  Fund  shareholders. 

Applicants  submit  that  Rule  17a-8 
under  the  Act  would  exempt  them  from 
the  prohibitions  of  section  17(a)  of  the 


Act  but  for  MassCo's  ownership  of  Mass 
Fund  (and  possibly  Series  K-1)  shares 
as  trustee.  AppHcants  submit  that  the 
Board  of  Trustees  of  Mass  Fund  and  the 
Board  of  Directors  of  Keystone,  on 
behalf  of  Series  K-1,  have  made  the 
determinations  required  by  Rule  17a-8 
under  the  Act.  Applicants  fiuther  submit 
that  MassCo  has  agreed  to  vote  Mass 
Fund  shares  held  in  trust  according  to 
the  instructions  of  the  beneficiary  or  the 
settlor  of  the  trust  and  not  to  vote  those 
shares  that  are  not  subject  to 
instructions. 

Apphcants  assert  that  granting  the 
requested  exemption  from  the 
provisions  of  section  19(b)  of  the  Act 
and  Rule  19b-l  thereunder  is 
appropriate  under  the  exemptive 
standards  of  section  6(c)  of  the  Act. 
Apphcants  state  that  section  19(b)  of  the 
Act  is  designed  to  prevent  realized 
capital  gains  from  being  distributed  to 
shareholders  in  a  manner  indicating 
such  distributions  to  be  part  of  regular 
dividends  from  investment  income. 
Applicants  propose  to  distribute  any 
investment  company  taxable  income 
and  realized  capital  gain  prior  to  the 
Closing  Date.  Applicants  represent  that 
the  distributions  would  be  made  in 
connection  with  the  reorganization  for 
tax  and  accounting  purposes. 
Accordingly,  Applicants  submit  that  the 
distribution  of  any  net  reahzed  capital 
gains  to  Mass  Fund  and  Series  K-1 
shareholdera  prior  to  the  reorganization 
will  not  result  in  any  of  the  abuses 
addressed  by  section  19(b)  of  the  Act 
and  Rule  19b-l  thereunder. 

Applicants  assert  that  the  terras  of  the 
proposed  reorganization  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
reorganization  is  consistent  with  the 
policies  of  Applicants  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act  and  with  the 
general  purposes  of  the  Act.  Applicants 
further  assert  that  the  participation  of 
Mass  Fund  and  Series  K-1  in  the 
proposed  reorganization  is  consistent 
with  the  provisions,  policies  and 
purposes  of  the  Act  and  is  not  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  15, 1984,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Sectirities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  my  mail  upon  Applicants 


at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attoraey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoIUa, 

Acting  Secretary. 
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[RalMaa  Na  1416S;  (812-5SM)] 

Safeco  Tax-Free  Money  Martcet  Fund, 
Inc.;  FWng  of  Application  for 
Exemption 

September  19, 1864. 

Notice  is  hereby  given  that  Safeco 
Tax-Free  Money  Market  Fund.  Inc. 
("Applicant").  Safeco  Plaza.  Seattle. 
WA  98185.  an  open-end  diversified, 
management  investment  company 
registered  under  the  Investment 
Company  Act  1940  (the  "Act"),  filed  an 
application  on  ]une  28, 1984,  and  an 
amendment  thereto  on  September  7, 
1984.  for  an  order  of  the  Conunissioa 
pursuant  to  section  6(c)  of  the  Act. 
exempting  AppUcant  from  the 
provisions  of  sections  2(a)(41)  and 
12(d)(3)  of  the  Act  to  the  extent 
necessary  to  permit  Applicant  to  acquire 
rights  to  sell  its  portfolio  sectirities  to 
broker-dealers  and  to  determine  such 
rights  have  a  fair  value  of  xero.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  and  rules 
thereunder  for  the  text  of  the  applicable 
provisions. 

Applicant  states  that  it  will  invest  in  a 
diversified  portfolio  of  municipal 
obligations  which  have  a  stated 
maturity  of  not  more  than  one  year  from 
the  date  of  settlement.  Applicant  further 
states  that  it  intends  to  invest  as  fully  as 
possible  in  tax-exempt  securities; 
however.  Apphcant  reserves  the  right  to 
invest  under  normal  conditions,  up  to 
20%  of  its  assets  in  taxable  securities. 

The  application  states  that  a  stand-by 
commitment  (commonly  referred  to  as  a 
"put")  is  the  right  of  a  purchaser  of 
municipal  obligations  to  sell  the  same 
principal  amount  of  such  securities  back 
to  the  seller  at  purchaser's  option  at  a 
specified  price.  It  further  states  that 
Applicant's  investment  policies  permit 
the  acquisition  of  stand-by  commitments 
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from  banks  and  broker-dealers  solely  to 
facilitate  portfolio  liquidity.  According 
to  the  application,  the  acquisition  or 
exercise  of  a  stand-by  commitment  will 
not  effect  the  valuation  or  maturity  of 
Applicant's  underlying  portfolio  which 
will  be  valued  in  accordance  with  Rule 
2a-7  under  the  Act. 

Applicant  contends  that  it  must  be 
able  to  enter  into  stand-by  commitments 
in  order  to  achieve  a  reasonable  level  of 
liquidity  to  permit  it  to  honor 
redemption  orders  received  from 
shareholders.  According  to  Applicant, 
because  maturity  dates  of  the  municipal 
obligations  Applicant  expects  to  hold  in 
its  portfolio  will  be  relatively  infrequent 
and  non-negotiable.  Applicant  will  be 
unable  to  rely  on  scheduled  maturities 
to  meet  net  redemptions.  In  addition. 
Applicant  expects  the  regular  settlement 
on  sales  of  its  portfolio  securities  to  take 
at  least  five  business  days.  Applicant 
represents  that,  unless  other 
arrangements  assuring  immediate 
liquidity  have  been  made,  the 
negotiation  of  same-day  settlements  on 
sales  of  municipal  obligations  may  be 
impossible  to  achieve  or  may  require 
Applicant  to  receive  a  less  favorable 
execution  price  on  the  sale  even  though 
the  securities  sold  have  a  short 
remaining  maturity.  Applicant  further 
represents  that  investment  techniques 
used  by  taxable  money  market  funds  in 
order  to  assure  liquidity  are  not  viable 
options  because  they  are  expensive  and 
would  produce  taxable  income. 

Applicant  represents  that  each  stand- 
by commitment  it  acquires  from  brokers 
or  dealers:  (1)  Will  be  in  writing  and 
physically  held  by  Applicant's 
custodian;  (2)  will  be  exercisable  by 
Applicant  at  any  time  prior  to  the 
underlying  securities'  maturity;  (3)  will 
provide  Applicant  with  an  unconditional 
and  unqualified  right  to  exercise  it;  (4) 
will  be  entered  into  only  with  brokers  or 
dealers  who  in  the  investment  adviser's 
opinion  present  a  minimal  risk  of 
default:  (5)  will  not  be  transferable, 
although  the  municipal  obligations 
purchased  subject  to  such  commitments 
may  be  sold  to  a  third  party  at  any  time, 
even  though  the  stand-by  commitment 
remains  outstanding;  and  (6)  will  have 
an  exercise  price  equal  to  (a) 
Applicant's  acquisition  cost  of  the 
municipal  obligations  which  are  subject 
to  the  commitment  (excluding  any 
accrued  interest  which  Applicant  paid 
on  their  acquisition),  less  any  amortized 
market  premium  or  plus  any  amortized 
market  or  original  issue  discount  during 
the  period  Applicant  owned  the 
securities,  plus  (b)  all  interest  accrued 
on  the  securities  since  the  last  interest 
payment  date  during  the  period 


Applicant  owned  the  securities. 
Applicant  expects  that  stand-by 
commitments  generally  will  be  available 
without  the  payment  of  any  direct  or 
indirect  consideration.  Applicant  may, 
however,  if  necessary  or  advisable,  pay 
for  a  stand-by  commitment,  either  in 
cash  or  by  paying  a  higher  price  for 
portfolio  securities  which  are  acquired 
subject  to  such  a  commitment.  Applicant 
also  represents  that  the  total  amount 
"paid"  in  either  manner  for  outstanding 
stand-by  commitments  held  in  its 
portfolio  will  not  exceed  one-half  of  1% 
of  the  value  of  Applicant's  total  assets 
calculated  immediately  after  any  stand- 
by commitment  is  acquired. 

Applicant  asserts  that  it  is  difficult  to 
evaluate  the  extent  to  which  Applicant 
may  use  or  the  potential  benefit  to 
Applicant  of  a  stand-by  commitment. 
Applicant  states,  if  this  order  is  granted, 
its  board  of  directors  will  determine  that 
stand-by  commitments  have  a  "fair 
value"  of  zero,  regardless  of  whether 
any  direct  or  indirect  consideration  is 
paid.  Applicant  further  states  that  where 
it  has  paid  for  a  stand-by  commitment. 
its  cost  will  be  reflected  as  unrealized 
depreciation  for  the  period  during  which 
the  commitment  is  held.  Applicant 
expects  to  refrain  from  exercising  the 
stand-by  commitments  in  such  a 
situation  where  exercising  would 
impose  a  loss  on  the  broker  or  dealer 
and  jeopardize  Applicant's  business 
relationship  with  that  broker  or  dealer. 

Applicant  believes  that  the  relief  is 
appropriate,  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.  Applicant  submits  that  the 
proposed  acquisition  of  stand-by 
commitments  will  not  affect  its  net  asset 
value  per  share  for  the  purposes  of  sales 
and  redemptions  and  will  not  pose  new 
investment  risks,  but  rather  will  improve 
its  liquidity  and  ability  to  pay 
redemption  proceeds.  Applicant  further 
submits  that  its  investment  adviser  will 
periodically  evaluate  the  credit  of 
brokers  and  dealers  who  issue  stand-by 
commitments  to  Applicant. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  October  15, 1984,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 


request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 

motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 

Acting  Secretary. 

|FR  Doc  ft4-25297  Filed  9-21-84;  8:«  atn| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  IP84-15;  Notice  1] 

U-Haul  International;  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

U-Haul  International  of  Phoenix, 
Arizona,  has  petitioned  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  13 
et  seq.)  for  a  noncompliance  with  49 
CFR  571.120,  Motor  Vehicle  Safety 
Standard  No.  120,  Tire  Selection  and 
Rims  for  Vehicles  Other  Than 
Passenger  Cars.  The  basis  of  the 
petition  is  that  the-noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  for 
a  determination  of  inconsequentiality  is 
published  in  accordance  with  section 
157  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1417)  and 
does  not  represent  any  agency  decision 
or  exercise  of  judgment  concerning  the 
merits  of  the  petition. 

U-Haul  International  is  the  importer  of 
certain  utility  trailer  kits  manufactured 
by  Ever  Young  Industries  Co.  Limited  of 
Taiwan.  As  an  importer  for  resale. 
U-Haul  International  is  a 
"manufacturer"  as  defined  by  15  U.S.C. 
1391(5),  and  accordingly,  responsible  for 
notification  and  remedy  of 
noncompliances  with  the  Federal  motor 
vehicle  safety  standards  in  the  products 
that  it  imports.  U-Haul  International  has 
discovered  noncompliances  with  Motor 
Vehicle  Safety  Standard  No.  120  in 
approximately  920  kits  which  have  been 
distributed  to  its  affiliates  for  sale  to  the 
general  public. 

Specifically,  the  rims  are  not  marked 
with  any  of  the  five  items  of  information 
required  by  paragraph  S5.2.  These  are  a 
designation  which  indicates  the  source 
of  the  rim's  published  nominal 
dimensions,  the  rim  size  designation,  the 
symbol  DOT  constituting  a  certification 
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of  compliance,  a  designation  that 
identifies  the  manufacturer  of  the  rim  by 
name,  trademark,  or  symbol,  and  the 
date  of  manufacture. 

Petitioner  argued  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  because 
the  wheel  rims  otherwise  comply  with 
Federal  requirements,  and  the  absence 
of  markings,  in  its  opinion,  does  not 
pose  a  threat  of  persona!  injury  to  the 
user.  If  the  petition  is  not  granted, 
U-Haul  International  proposes  to 
remedy  the  noncompliance  by  sending 
decals  to  purchasers  of  the  kits,  and  by 
replacing  nonconforming  rims  in  unsold 
kits  with  conforming  ones. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  U-HauJ 
International  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 


All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  he  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
notice  will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

The  engineer  and  attorney  primarily 
responsible  for  this  notice  are  A.Y. 
Casanova  and  Taylor  Vinson, 
respectively. 

Comment  closing  date:  October  24, 
1984. 

(Sec.  102.  Pub.  L  93-492,  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  September  18, 1984, 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

|FR  Doc  M-ZS212  Piled  »-7l-M:  8-45  am) 
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ReMareh  and  Special  Programa 
AdmMatratlon 

Qranta  and  Daniala  of  AppOcatlona  for 
Examptiona 

AOCNCV:  Materials  Transportation 
Bureau,  DOT. 

ACTKM:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMAKy:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  August  1984.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  bteiow  as 
follows:  1— Motor  vehicle,  2 — Rail 
freight  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Renewal  and  Party  to  Exemptions 


ApplKatior 
No 


Exemption  No. 


970-X.... 
S70-X... 
147S-X.. 
2462-X.. 

assT-x .. 

2587-P  . 
27(»-P_ 
2787-X_ 


OOT-E  970 
OOT-E  970.. 


Appicani 


FtoguMtnnts)  iftactad 


OOT-E  1479.. 


C«llefy  Owmcal  Ca.  Catary,  PA 


US  Department  o<  Oetenee  Washington. 
DC 


49  CFR  173.2i(bi.  173.300.  T^.302(a) 
'  49  CFK  173i1(b).  173.300,  173.302(0). 


Nchjfv  CI  cnwDptkon  VtMfsof 


Jal  Propulsion  Lstxxstofy  Pasadena.  CA...  4S  CFR  173.315(aK1) 


DOT-E2462  ,Ei    du  Pont  d«  Nemours,  «  Company. 

Inc.,  WHmmglon.  DE 
UquK)  A*  Corporation.  San  Francisco.  CA 


3121 -X 

3126-X 


321S-X . 

321S-X .. 

3B41-X  . 

3»41-X„ 

3»41^.. 

403S-X.. 

4106-X .. 

410S-P.. 
4tOS-X- 


OOT-E  2587.. 
DOT-E  2587. 
DOT-E  2709. 
DOT-E  2787.. 
« 

bOT-£3121.. 
DOT-E  3126  . 

DOT-E  3216 


tXDT-€ 


E^ie 


DOT-E  3M1. 

DOT-E  3841.. 

DOT-E  3941.. 

DOT-E  4039 

OOT-E  4108  . 

DOT-E  4108  . 
I  DOT-E  4108.. 


48  CFR  1 73  730)) .. 


Albany-Edison  Oxygen  Company   Afcany 
NY 

Atlantic  Research  Corporstion.  Camden 

AR 
Rayt^eon  Company.  Andover,  MA 


48  CFR  173  31S<aK1). 
49' CFR  173.315<a)(1). 


49      CFR      173  52.      173  93. 

I77e34<u<1|.  177  63500 
49  CFR  173.3021(0(1).  1753... 


177.821. 


US   Departn'>ern  ol  Delenee  Wasnmgton 

DC 
Herculea,  incorporated.  Witmington,  DE 


«9  CFR  173  336(a).  177  841(b).. 


49    CFR    173  82.     177  821.     177  822(b) 
177e35(K) 


^■'    '*',.^°^   *   Nemours  8   Company,  i  48  CFR  173  314(c)_ 
Inc.  Wikiwigton.  DE 

Panowalt  Corporilion,  Phttadetpfna.  PA i  49  CFR  173  314(c)... 


4e07-X DOT-E  4807.. 


Aaro)el  StrategK  PropuleK)n  Company. 
Sacramento.  CA 

Aeroiet  Tactical  Systems  Company.  Sac- 
ramento. CiA 

Kan-McGee  Chemreai  CorporaDon,  OWa- 
horns  Oy.  OK. 

Airoo  Indualnal  (laaas.  Murray  H«.  NJ 


Measer  QnesheMi  Industries,  irx:  valley 
Forge.  PA 

Ijquid  Air  Corporstion.  San  Francisco.  CA 

Punty  Cylinder  Gasas.  Inc.  Grand 
Rapida.  Ml 

Ami«*ong  Laboratorlas,  mc.  Waal  Ron- 
bury  MA 


I  49  (^B  173  239a(aH2). 

49  CFR  i73.239(aK2)  .. 

I  48  CFR  i73.23»a(aK2)., 

,  49  CFR  173.318(a) 

I  49  CFR  173315(8) 


49  CFR  173  315(a). 
48  CFR  173  315(a). 


49  CFR  173.306(«)O). 


To  aiMhonza  uaa  o«  DOT  SpacMcaSon  3AA201S  v  aAA2400  ofln- 

dars,  tor  Iranapantton  ot  a  «a»nmatila  poisonous  gas.  Modes  1 

2) 
To  authonzs  uaa  o(  DOT  SpaodcaSon  3AA2015  w  aAA2400  cyto- 

dsn.  tor  wnsponaaon  tt  a  flammable  poaoneua  gaa  Otodaa  1 

2-) 
To  Kjlhonis  use  ol  non-OCTT  apacilication  cvgo  twika,  kv  »«Npar- 

lalion  ol  kqusMad  lluonna  and  mnturs  ol  kquaSad  auvne  mt 

Iqueked  oaygen.  (Mods  i.) 
To  k«iortia  srspmanl  ol  oartar  lead  asds  m  i^aas  boOas  otm- 

pwkad  «i  rwn-(X)T  spaciftcaaon  wooden  boaaa  (Mode  1.) 
To  ai4horizs  ah«imanl  ol  tquKi  orygen  n  non-OOT  «MoMcab»> 

cargo  tanka.  (Mode  i .) 
To  baooma  •  party  to  EaampVon  2587  (Mode  i ) 

To  become  a  party  to  Eaampaon  2709  (Mods  1  ) 

To  authoriza  shipmani  ol  oartam  nonflammatils  imniisaaaU  gs^  ai 

rwvOOT  n^tMimur  prsasws  vaaaals  equipped  w«h  s  raguMk^ 

»a»va,  a  praaaura  ratal  valva.  and  ■  squM)  actuated  «ah«  (Modaa 

1.2^^40 
To  authonia  an  adiMonai  cargo  tank  tor  ahcmerrt  ol  Iqud  nUioBSW 

teaonda.  (Mode  1.) 
To  ai«iortis  aanaport  ol  Ctats  A  axploan«s  r  DOT  Speolicaaon  8 

matal  drums,  or  w\  DOT  SpacMcatnn  428  Mummum  (»ut«.  (Mods 

1) 
To  aulhonia  uee  ol  a  propoaed  DOT  Specntaalion  1 10A3000W  to* 

car   lank,   tor   aansportaaon   ol   oartam   HvnmaHa    r <iiaaaaO 

gaaaa.  (Modaa  1.  3.) 
To  ai4hortzs  uaa  of  a  propoaad  CX3T  Speoftcaton  liOASOOOW  w* 

car   tank,   tor   aanaportaaon   ol   oanaai   Itemmatila    rompraaesd 

gaaea  (Modaa  v  s.) 
To  ai«ioilM  tansport  d  ammonium  paichkjrata  m  nu^OCyr  tomM- 

cakon  mmtnm  pombm  Mnks.  (Modes  l.  2.) 
■To  at4heraa  iranaport  ol  amnonluni  parcrsorata  m  non-OOT  spactf- 

caaon  aluminum  portaMa  ttnka.  (Modes  i.  ^) 
To  suVwnza  tranapoit  ol  ammonun  pawiiuata  m  non.OOT  «>acl8- 

caHon  akinanum  portaUa  tanka.  (Modaa  i.  2.) 
To  aiMhonza  sNpmant  ol  kquatad  hydrogen  r<  s  mrvOOT  SpecMcs- 

bon  vacuum  mautatad  portaMa  twik.  (Mode  1.) 
To  auttionza  Mpmam  ol  IquaHad  argon,  mtrogan  wid  orygan  m  8 

nonOOT  SpadBcaMon  InauMed  portMNe  tvk.  (Mode  1  ) 
To  baooma  a  party  to  EnrapVon  4108  (Mode  1.) 
To  aulhonn  sNpmenl  ol  iquaflad  argon,  naogan  and  oxygen  m 

rnrvOOT  ipaoifcakon  mauMad  cwgo  larAs.  (Mods  i  ) 
To  authonia  aanaporl  ol  nnnllainiaMa.  rwnpoiaoneua  imnnaassd 

1.  2  3.  4.) 
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Renewal  and  Party  to  Exemptions — Continued 


Afipiicakan 
Na 


Exanwbon  No. 


Appicani 


4734-X     ;dOT-E4734.. 

5206-P  I  0OT-€  5206 

S243-P DOT-£  52«3 

57W-X I  DOT-E  5792 

SW7-X  |cX>T-£  5967 

6121-X  I  DOT-E  6121  . 

812«M>  j  DOT-E  6126 

6t5*-X OOT-E  61 54 

6263-X     I  DOT-E  6263 


Qarwral  BkMc  09^  WMwtanJ.  NY 


Kasco.  InooavoraMd.  Kinvmng.  PA 

Appalachian    Exploanras.    Inc .    noninay. 

wv. 

Northam  Patroctwrnical  Company,  Moma,  ,  48  CFB  172.101.  173314(c) 
nockat  nB»a»ch  Coip  .  Redmond  WA 


Rsgulationd)  atfecMO 


Nature  ot  agcetnption  tharaol 


49    CFR     173 135<aK9).     173 136(a)(8), 


49  CFH  17aii4«. _ 

49       CFW       173103(8).       173  86(9X1), 
177S3S4g^ 


E.t.  du  PoM  da  Nemoin  &  Company. 
mc.  WHminokin  De. 

'  Lapoda    (IJnited    Stales)    Inc .    Saddto 

\      Brook.  NJ. 

,  Unroyal  OamcM.  Naugatucfc.  CT 


{  AnWDi  Incoiporatad.  Weal  Warwick.  Rl- 


49  CFB  17X304(aX2).  17S.3,  178.44.. 

49  CFR  179  220-19(c)..„ 


49  CFR  173.253(C)  - 

49  CFR  173  154(a)(12).  178.205-16__ 
48  CFR  t73.302(a)<l) 


630S-P 

DOT-E  8305 

6392-X 

DOT-E  6392 

6442-X _.. 

DOT-E  6442 

653(W> _ 

DOT-E  6530 

6530-J> 

OOT-E  8630 

6538-X  

DOT-E  RS.T8.  _  .  . 

6538-X  

OOT-E  6538. . 

6S38-X 

DOT-E  65,Tfl 

R'i.'W-X 

DOT-E  6638 

8643-X 

OOT-E  6643 

I  Appalac»»«n    Ej^kartes,    Inc.    Romney.     49  CFR  173  ll3(aM1) 

I      WV. 

,  Northern  Petrociiemical  Company,  Uoma, 

'      IL 


US.    Oapartmem   ot   Oelense    Wastwig- 
ton,  DC 


49  CFR  17i101.  173.314(c) 

49  CFR  173  53(k).  173.87 


The  Great  Ptama  WeWmg  Supply  Compa-     49  CFR  173  302(c) 

r^.  Cheynne,  WY 
Bnwn  WaUbig  Si4«)*y.  Inc    Salma.  KS 
Pan  Product*  kKX.  Macedonia.  OH 


49  CFR  173  302(c)   

49  CFR  173  304(d)(3M«).  178.33 


eeti-x ... 

OOT-E  8811 

881 1-P     .. 

OOT-E  8611 

6861 -X.. 

DOT-E  6661 

6651 -X. 

OOT-E  aesi ._ 

8651 -X. 

DOT-E  8861 

8724-X  

(X)T-E  6724 

8786-X _... 

tXTT-C  6785 

8806-X 

OOT-E  8806  ._.. 

8e80-X  _ 

UUI-E8e90 

8890-X 

OOT-E  8690 _. 

e»44-X 

OOT-E  8044 

8880-X ._ 

DOT -€8980 

8B»4-P 

OOT-E  8984 _ 

asM-x 

DOT-E  88D4 

e964-X 

OOT-E  8964 

8884-X 

OOT-E  8984...... 

8984-^ 

DUi-Eea64- 

Beltronic    Marking    inc..    Oxval.    Oje., 
Canada.  NY 

Optimus,  Incorporated,  Bndgaport.  CT 


t  Marco    miamatwnal.    Inc.    North    Miami 
Beach.  FL 

Ain»  mduamai  Gaaoa.  Murray  HM.  H) 


Ak  Piodudi  and  C^emlca«a.  Inc .  Ailerv 
town.  PA 


Ta«an  ICtt.  Tokro.  Japan _ 

Park  Chemical  Company,  OeVort.  Ml 


49  CFR  173.304(d)(3K»).  178.33 

I 
49  CFR  173  304(d)(3X*  178.33 

49C3=R  173304(dK3)fii).  178.33 


49  CFR  173  119  173  136(a)(6). 
173  13a(a)(5),  173.245,  173.247. 
173  271,  175  3, 


49  CFR  173,318(8).. 


49  CFR  173,3l8(a) 

49  CFR  173  28(h).  17328(m)... 


MteNitftaJMJ  Oermcal  Co..  INC..  Mi-  I  49  CFR  173.28(h).  t73-2e(n^. 

tontCT 
Enthone.  tncorporatad.  New  l^averv  CT     ,.   49  CFR  173.28(h),  173.28(m). 

US    Department  o«  Defense.  Wastwio-     49  CFR  172  101.  173  89.  17S.3. 
ton.  DC 


L'A»  Uquid  Carpi.  Pant.  Frarx» 


Tranafroeh  Corporation.  Salnas,  CA 

US    Department  ol  Oefanae.  Washv^ 
Ion.  DC. 

Exploawe  Teciwology,  Inc,  FartaM.  CA ,,, 


49  CFR  173,3iB(a),  176  76(hK4).... 

49  CFR  t73.302(a).  175 J 

49  CFR  173  lOO(oc).  175.3 

49  CFR  173.100(cc).  175.3 


U.S.   Depadmanl  o»  Defente.  Washing-     49  CFR  173  62(a).  177 .834<mi)_  .      

ton.  DC 


Popai-Cota  Compeny.  Purchase.  NY.. 


Appalachian    Exploanraa.    mc.    Romney, 
WV, 


49  CFR  Parts  100-199 


49        CFR        173  103(a),        17366(g), 
177  83S«9K2«i), 

Powder  Company,  Hfcbmg.  MN  !  49        CFR        173103(a),        17366(g), 

1      177  8435(g)(2)(i). 


EJ.  du  Pont  da  Nemours  k  Con^jany. 
Inc,  Wbiiiiigtuiu  DE. 

Heroriea.  Incorporalea  WImnglon,  DC 

CoNRiMd  aiaMinii,  Inc..  Zslanopla.  PA .... 


49        CFR         173.103(a).         t7366(fl). 

177  83S(gX2)(i) 

49        CFR         173103(a|.         17366(9). 
177  835(g)(2)(i) 

49        CFR         173,103(8).         173,66(9). 
177.e36(9)(2Mi) 


To  authorza   use   o»   modiAad   DOT   Speciticalion  MC-331    cargo 
tanks,  tor  transportation  o*  cartam  flammaUs  Iquid*  and  corroeivs 
matenals,  (Mode  1.) 
To  become  a  party  lo  EnampBon  5206  (Mode  1) 
To  become  a  perty  to  Exemption  5243   (Modes  1,  2.  3.) 

To  auttxxua  shipmenl  ot  ik)ustod  Hammable  gnea  m  norvOOT 

specification  vacuum  insulated  lank  car  tanks.  (Mods  2.) 
Request  to  exnnd  the  service  Bte  restnction  on  pressure  vessels 

covereo  by  exemption  (Modes  1,  2.  4,  5) 
To  authonzs  use  ol  DOT  Speolication  115A60W1  and  115A60W6 

tank  car  tanks,  lor  transportation  ol  a  cartam  flammable  kquid. 

(Mode  2) 
To  become  a  pany  to  E<emp*on  6162  (Modaa  1.  3 ) 

To  authonze  transport  of  certain  flammable  solids  In  a  moditied  DOT 

Speoficabon  128  fberboard  box  (Modes  1,  2,  3) 
To  auttxxize  transport  ot  certain  nonHammable  nwnmiaieil  gaaes, 

in  non-DOT   specikcatxyi  weklea   cylindrical  or  spherical,  sleel 

tanks  (Modes  1,  2) 
To  become  s  party  lo  Examplion  6305  (Modes  1 ,  2 ) 

To  authonze  use  ol  non-DOT  speaticatkjn  vacuum  Insutated  lank 
car  tanks,  for  transportason  of  a  Ikyified  llammaUa  compressed 
gas  (Mode  2.) 

To  authonze  transport  ol  a  155mm  high  sxpkDsiva  projectile  contain- 
ing either  a  corrosive  or  flammable  Ikjuid  m  metal  cannisler  with 
an  inner  polyethylene  oontaner  (Modes  1,  2) 

To  become  a  party  to  Exampten  6530  (Modes  1.  2) 

To  become  a  party  to  Examplion  6530  (Mode*  1,2) 

To  auttionze  uaa  of  a  non-OOT  speoAcaton  naide  nonraGtaMs 

metal   container    tor   transportation  of  a   certavi  flammable  gas. 

Qi^odes  1,3) 
To  auttyxize  use  of  s  non-OOT  specificatKXi  mskje  nonrelillabel 

metal  container    lor  transportation  ot  a  certain  flammable  gas. 

(Kilodes  1    3  ) 
To  authorize  use  of  a   non-DOT  specification  nside  nonretiHat»e 

metal  container,  for  transportation  ot  a  certain  llammable  gas 

(Modes  1   3  ) 
To  autfnms  uae  of  a  non-OOT   speciftcaton  ifwde  nonreCUable 

•nelal  container    lor  franaportafeon  of  a  certain  aammable   gas 

(Modes  1,  3) 
To  autfiorfze  shipmenf  ol  certain  corrosive  and  flammitile  Kguds  in 

norvOOT  specification  16  gauge.  Type  304  stainlaas  steel  cylirv 

dars  and/or  14  gauge  Type  316  stainless  steel  cylinders.  (Modes 

1.  2.  3,  4) 
To   auttionze   use   of   a    non-DOT    speciticatxjn  vacuum   insulated 

portable  tank,  lor  transportation  ot  a  nonftammabla  gas.  (Modes  1. 

3) 
To  become  a  party  to  Exemption  661 1    (Modes  1,3) 
To  authonze  one  time  reuse  of  SHtgle-tnp  containers,  tor  traivporta- 

lion  of  certain  Class  B  poisonous  soKds  (Model ) 
To  authonze  one  Hme  reuse  of  smgle-tnp  oontMiart,  (or  tranaporta- 

tk>n  of  certam  Class  B  poisonous  solids.  (Mode  1 .) 
To  auttyyize  one  time  reuse  ol  smgle-tnp  conlaiiMrs^  for  tranaporta- 

tion  of  certain  Qass  8  pooonous  sokds.  (Mods  1) 
To  authonze  transport  of  caiolosi  ammunition  n  an  insida  ibar- 

board  box  with  egg  crate  saparabons  and  overpadied  in  a  norv 

DOT  speofication  strong  wooden  box,  (Modea  1.  4.) 
To  autfxxize  use  of  norvOOT   specification  contamarizad  portatile 

tanks,  tor  transportation  of  a  flammable  and  nonflanvnable  gas 

(Modes  1,  3) 
To  autfionzs  fransport  ol  a  flammable  gas  m  a  IX>T  SpecHicaaon 

3E1800  cyknder  by  passenger  carrying  aircraft  (Mods  5.) 
To  autrionza  transport  of  an  explosive  severance  system  consaang 

Of  linear  segments  which  may  contain  up  to  79  grams  of  hexam- 

Irostilbiene  (Modes  1,  2,  3,  4  | 
To  authonze  transport  ol  an  exptosive  severance  system  conaaang 

of  Uoear  segments  whch  mey  contain  up  to  79  grams  of  hexam- 

trostilbene  (Modes  1,  2.  3,  4) 
To  authonzs  kansport  ol  a  lOJkJ  high  axploalva  In  a  spacaly 

designed  stainless  steel  desiccator  (Mode  1  ) 
To  autfxjnze  use  ot  DOT  Speafcabon  and  non-CXDT  specification 

stanlasa  steal  dnjraa  nol  praaenliy  aulhonzad  n  tie  Hazardoua 

Materials  Regulations,  lor  shipinent  ol  certain  corrosive  liquids. 

(Modes  1.  2.  3  I 
To  become  s  party  to  ExampSon  8984  (Model  1  )  ' 

To  authonzs  paciiaging  of  1000  or  less  alectnc  blasting  caps  m 
nsida  pasteboard  canons  or  hjbes.  ovaipackad  In  an  IME  Stand- 
ard 22  container   (Mode  1  ) 

To  authonze  packaging  of  1000  or  leaa  atoctrlc  blasting  caps  m 
mside  pasteboard  canona  or  tubes,  overpackad  m  an  IME  Stand- 
ard 22  oonianer  (Mode  1  ) 

To  authonzs  packagmg  of  1000  or  lass  sisetrtc  Uasbng  c^s  m 
rwde  pasteboard  canona  or  tubes,  overpackad  in  wi  ME  Stanri 
art  22  contamar.  (Mode  1 ) 

To  become  a  party  to  Exawpaon  8964  (Mode  1.) 
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/ 


70M-P 

nsi-p. 

7062-P 
7076-X 

70e^-X. 

7097-X 

7494-X .. 

7498-X 

7544-X.. 

754e-X.. 
7558-X  . 
7664-X.. 

rm-n  . 

7e27-X .. 
783&-P 
787&-X  . 

7885-X... 

795»-X._ 

7991-X... 


8006-^. 

aoo6-p. 

801 7-X. 

aoeo-x. 
eise-x 
eise-x . 

8236-X.. 
823e-X. 

•3a7-X 

8390-X.. 

e390-X.. 
B390-X.. 
8390-X.. 
•400-X.. 


Exsmpdon  No. 


dot-c 


Appfcam 


naguMionO)  atlMMd 


KMce.  Inc..  XMttnrkrt,  PA. 


1  t  CFW  173.103W. 

°0T-«^<»2 |EMlni.«    Kodak    Contpany.    Roc*ia««.  '  49  CFB  172  loi!^nj...T. 

I      *** 
DOT-E  70M Tracor  ApplaO  Sctanoaa.  Inc,  Rockv«a.     49  CFR  172  101   175  3    „ 

MtrtnMartemCorpora*)n,Denvw.  CO...  49  CFR  172  101    175J.     _     „ 


DOT-E  7062 
OOT-E  7076 


DOT -€7065 

DOT-E  7097.. 

DOT-E  7494,. 
DOT-E  7498 
DOT-E  7544.. 

DOT-E  7546  . 
DOT-E  7658.. 
DOT-E  7664... 

DOT-E  7787 .. 


UMoOa    Chwnical    ProducM    Convany. 
Oiaatarlown.  MO. 

CaMoma  Saai  Control  Corporatnn,  S«i 
Packo.  CA 

Plan*  ProducH  Cofporatlon,  Varo  Baach. 
FL 

A»oo  Induwna*  Gasaa.  Murray  tm.  NJ 

AI6a<J  Chamicat,  Morrlatown,  NJ 


49CFB  173.2e60»  ._.. 


49  CFW   172101.   173  100.   173  51(a)f7) 

173.86. 

49  CFR  173.377(f) 


Naknaol 


49  CFR  172.101.  173316<a) 

48  CFR  173.263<«X15».  178.210.... 


^T-E  7827  . 
DOT-E  7835.. 
DOT-E  7876 

DOT-E  7885.. 

DOT-E  7959 

DOT-E  7991._ 

DOT-E  8006... 
DOT-E  8006.. 
DOT-E  8017... 

DOT-E  8080... 

DOT-E  8156... 

DOT-E  8156... 

DOT-E  8236... 
DOT-E  8236 .. 


Eastman    Kodak    Company.    Roctieslar,  '  49  CFR  173.245,  173.249,  I73i72 

NV.  1 


Qnjmnian  Aaraapaoa  CofporatMXv  BMh- '  49       CFR       173119.       I73302ta)(1) 
"*""  '*^  173  304(a).       173.306(a),       173.34(d)! 

175  3, 
49  CFR  1733i8(axi) 


Union  Cartxda  Corporation.  Danbuiy,  CT.. 
MaHnctoodl,  Inc.  Pwia.  KY 


WaNar  Kidda,  Wlaoa  NO. 


49  CFR  173.119<t).. 


49  CFR  173.304(aK1),  1754.  178.47 _. 


KamaNord  A.B,  StocWwIm.  Soradan ,  49  CFR  173  163 

Landaan  Waldng  Soppkaa,  Inc.  Oregon  i  48  CFR  177.848,  Pm  107  Afxmx.  B(1).. 

Ctly,  OR. 
Allad  Corpofaton,  Morrialotm.  NJ 


The  Mareoid  CorporaSon,  Ovcago.  «... 


OOT-E  8387  . 
OOT-E  8390. 

DOT-E  8390.. 

OOT-E  8390.. 

DOT-E  8390.. 

OOT-E  6408.. 


I 


Woodi  Hola.  Martha*  VInayvd  «  Narv 
tuckal  Staamahip.  Woodi  Hola,  MA 


Urwn  Pacific  Ra*o«>  Comp«iy.  Omaha, 

NE. 

Strombachar  CorporaKn,  CMcago,  «. 

Eiquaa  NovaNy  Corp,  Amatardvn.  NV 
Air  Product*  ■td  Chanical*.  tnc.  Alan- 

•wwvPA 
AKad  (^anneal.  MorrtMowi.  NJ 


49  CFR  173  299<*),  175J 


49    CFR     1731200,    173.123.    173.347. 

175.3. 

49  CFR  172  101.  176.78<k) 


To  baoom*  a  party  to  Eaanpaon  8864  (Mod*  1 ) 

To  baooma   a   party   to   Ejwnplian   7052    (Moda*   1.   Z,   3.   4J 

To  baoom*  a  party  to  EaampMon   7062    (Moda*   1.   2.   3,   4) 

To  baooma  a  party  to  Eaamtton  705i  (Mod**   ^.   2.   X   *.) 
To  a^ieftaa  paAagng  net  praautiad  in  iw  Haartoua  "iiiHiii 

na»«Mon*.  tor  Wnapaitoliun  e<  a  oartMn  oanttmi  kqiad  ml 

•*mm«bia  Iqrfd.  (Modaa  1,  2.  3.) 

To  aUhoilz*  padiagmg  not  pii*wi|  authoniiad  by  Xa  HazMdoua 

Maiahat*  Ragutatona,  tor  *hipM*ni  01  daaa  C  aMptoawaa  (Modaa 
1,  Z.  3.) 

To  arfhoma  «i«>maf«  at  *y  iRMvaa  (t  paiaMon  and  tokaaay 
cMhto  pyrophoaphato  kom  ipart»ca«ion  packing  raq«amvii*. 
(Moda  1.) 

To  aiAhortza  uaa  ol  nort-COT  ni*rt8ilii»i  c«go  to**,  Iv  Vwhpct- 
tatnn  ol  cartain  nonttammaUa  gaaaa.  (Modaa  1,  3.) 

To  arfhoitza  iMpmart  ol  a  CCTioat**  Iqud  n  a  norvOOT  vaotca- 
•on  oonugBlad  polypioyplaiia  boa.  (Modaa  1, 1.  3,  4.) 

To  arfhotia  kwaport  d  KMton*  ol  Kxluni  hyttaM*  ««d  oartvi 
olhar  huad  oonoaNa*.  or  eaiar  Iquld  oematoa  nal*M*  In  a  DOT 
Spac*ci*on  2U  potyalhytowa  inalda  oontoinat.  fi»itocli*d  to  a 
nonOOT  ipacacaiMi  mmttomd  turn.  (Modaa  1. 1.  3J 

To  mttmrnt  uaa  al  a  haal  ptpa  nadtotor  iimmii  tar  *>anmt  of 


Air  PioAieto  and  Chwnoalt,  Irtc,  AMn- 
loixn.  PA 

Cryoganto  Rara  Ga*  Lab*..  Inc.  Mato- 
ehan.NJ. 

Taiay  Induatrtaa  ol  Artzona.  Inc.  Maaa. 
AZ. 

Fort  Motor  Company,  Daarbom.  Ml ..._ 


FMC  Corporation,  PhaadatptWL  PA 

AlHad  Corporabon,  Morriateiwv  NJ 

AahtoodOII.  mc,  Cotumbua.  OM 

Ma>n.luuJt.  mc,  Pwla,  KY 

J.T.  Baiiar  Chamcal  Co,  P»i«p*burg.  NJ... 


EM  Soiarwa,  A  DMMon  el  EM  induatnaa. 
Inc.  Qnclnna*.  OH 


49  CFR  Part*  100-177 

49  CF^  172400(*).  172.504  TaUa  2- 
49  CFR  172.400(a).  172.504  TiMa  2.. 
49  CFR  173.301(d)(2),  17SJ02(*K3)... 

48  CFH  173.164 


1,  3.  4J 

To  lanaw.  to  ni*tia  oartUn  pratw  ^.^^ ,  .>._  »«  „„ 

«ma  change*  In  oonaonenua  ««ri  Oookal  HM-11S  iiiiiiiHii  1 

(Modaa  l,3J 
To  airihortn  uaa  al  a  ^aaa  boOto  not  mnaHmj  800 

capadly  nida  a  ratal  oent*tn*r  warpaebed  to  a  POT 

•on  12B  ■Mtboart  bo*,  tar  >ran*ponabun  of  a  r 

Mod**l,2J 
To  aiMhoita  manulaekaa.  atorfclng  and  aala  af  ronOOT 

Iton  waldad  ataal  oyindara,  tar  kanaportoltan  oi 

ffnr>pr>*aad  gaaaa.  (Moda*  1,  Z  3.  4.  5.) 
To  aiNwnza  banaport  d  a  oartan  oadCdng  matortit  to  *  Immm 

oontanar.  (Moda*  1,  ^  3J 
To  baooma  *  party  to  Exampaon  7835  (IHoda  1.) 

To  authortza  aMpptog  daeottpbon  atchlne  acid.  Iqdd.  oaa.  to  ia 
uaad  tar  productt  •««*  do  not  comply  «»  t«  daMtea  to  4« 

CFR  173.229(a).  (Mod**  1. 1  3,  4.) 
To  aiMhonia  uaa  gl  norvOOT  apaclfcaaon  . 

toad*  eontatoara,  tar  ahtomani  ol  oartato 

(Modaa  1.2.  3.  4.5.) 
To  autftortoa  atowMa  ol __™,     ^  ------- 

pakotM*  ga*  tar  hiaiiig  and  cooamg  en  iha  vaNeto  daok  el 


49       CFR        173 121,        t73.302(*)(4), 
173.302(f).  173.304<aK1). 

49        CFR        173121,        173.30aUM4), 
1 73.302(f),  173J04(aK1). 

49  CFR  173.153.  173.164,  176.3 

49  CFR  173  153,  173.174.  17SJ 

48  CFR  173Ja6(H__ 

49  CFR  173.272.  178^10,  178.24a 


48  CFR  173.272.  178210.  17824a.. 

49  cm  173  272,  178^10,  174246- 
49  CFR  173.272.  178^10.  178J4a- 
49  CFR  173.264(a)(4),  178.210 


3.) 

To  MitwrtM  taMpoM  el  laftMv  »ack 

■aggtog  Mto  ol  ■pic<«»d  oon*aucaon.  (Moda  1.) 
To  baooma  a  party  to  Eaampaen  8006.  Moda  1.) 
To  baooma  a  party  to  Dtomptojii  8006.  (Mod*  1.) 
To  toitnitM  uaa  •>  DOT  Spadleatoa  SAX.  3AAX.  «  ST 

tar  btoto|>uHa8on  ef  a  8*mmabto  ga*.  (Mod*  1J 
To  autiG^M  tXIT  npantoijaaua  lllAiootm  tMk  _  ..i.  _>, 

hawa  bean  oonrertad  to  DOT  apacMcaben  111AIOOWI  «Mi  a 
(Mod*  2.) 


To  autwlia  kanven  of  eartito  (tonanabto  w 
praaaad  gaaaa  and  oartnn  VaiMda  to  a  DOT  .iy^-.„.„  ^ 
MMl  cyHndar  «  to  225  oubto  lnc»i*a  to  vokana.  (Modaa  1.  2J 

To  to«wrtM  tanapon  ol  oartoto  »*»aroabto  or  nohamtmUi  co*- 
praaaad  gaaaa  and  oaition  tatoul8d*  n  a  D(3T  SpacWcalen  38 
Meal  q«ndar  1*  to  Sis  tubk  tochaa  to  voluma.  (Mod**  1,  24 

To  >ana«  and  to  aiMwrlaa  a  nav  atoctoc  aquto  d*togn.  (Modaa  1.  2. 

To  aMhorta  toa  Mpmani  el  •  paatowa  raakaint  lyitoni.  wid  9m 

maaiar  «wpato«a,  eomtonlng  a  ctaa*  B  toMu*!*  m  a  It im 

aotd.  (Modaa  1.  2.  3.  4.) 
To  arihortoa  banapen  ol  hyAogan  paroad*  to  TOT  SparJ«ca*on 

MC-312  c«go  tMk  ttoaid  eargo  waaaai  (Moda  8.) 
To  arfherM  ■h|pia*nl  el  86«-«8«  auNvK  aod  to  TOT  SpadSca- 

Iton  2E  pnlyaaiytaiia  boMaa  cxarpaOad  to  TOT  RparaicaMon 

12A80  •ia*a«d  boaaa.  (Made  1.) 
To  aritartt*  Mpaianl  ol  a6%-gt«  aiMhc  add  to  DOT  SpadBoa- 

lion  2E  pol|*»ntoito  boHa*  ei»arpac»ad  to  DOT  ~      - 

12A80  MartMaitf  boaaa.  (Moda  1 J 
To  arihortn  Mpaam  el  WU-gaib  aulitoc  add  to  DOT  ^^......ir 

8on  2E  poly*«i)»*ito  bol8*a  ooarpacbad  to  D(7T  '»r~^«Tai^ 

12A80  Kiaitewdbea**.  (Mod*  14 
To  airihortn  *htom*nl  el  Be^-ttm  *i«unc  acU  to  DOT  Spadlca- 

•on  2E  pdnagiytaito  beatoa  wrarpadiad  to  DOT  ~ 

12A80  ■witeart  beaaa  (Mode  1 J 
To  aiMhortM  •NpmaM  el  h|«a8uMtc  add  aoMUn  no 

70%  «»ang»\.  to  iwMWT  flpad8c<auii  palya8iyt*na  bedtaa.  lyt 
•  capad^  ct  6  ■■•,  padad  to  DOT  ^iafca8un  i» 


375M 
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No 


EiampAon  h4o 


Appkcani 


Refjlaliontsi  anectad 


M10-X 
8437-X 

•«so-x 

MS7-X 


e4a9-x 

M90-X 
8509-P 

8690- X 
8693-^ 
8732-X 

8733-X 

8739-X 
8747-X 
8rS8-X 
8:B1-X  . 

a7w-x- 

8S09-X  ^ 


OOT-E  8410  - 

DOT-E  8437 

■  DOT-E  8450 

I  OOT-E  8457 

I 

!  DOT-E  84«9 

'  DOT-E  8489 

I 

'  DOT-E  8490 

I 

I  DOT-E  BSOe 

I  OOT-E  8080 

'  DOT-E  8693 

OOT-E  87» 

DOT-E  8733 
OOT-E  B73» . . 


EM  Soenca.  A  Division  o>  EM  Irvlustnas. 
►ic .  Qnonna*.  OH. 


Pafli  Oatncal  Company,  DMrtM.  M.. 


Vou^  Corporsticxi.  Oalas.  TX 
j  Durace*  U  S  A  ,  Tanytown.  NY  . 


Osgussa  Corporaton.  Teterboro.  NJ.. 


FMC  CoipwalKxi  Ptnladetphla.  PA  . 


I 


'  HougMon  Chamtal  CorporaOon.  Alteton 

MA 
Amancan    Moectm   Co»pora»oo.    Somor 

viia.  NJ 
A»  Products  and  OwfrncaJs.  Inc .  Allen- 

loam.  PA 
I  CAN-TFtO   Chemical   and   0«   Co ,    Itk 

Kansas  CMy.  MO 
'  AaNand    Services   Company.    Columbus 
I       OH 

lO   Amancas.   Incorporated.   W*«ngton. 
OE 


48  CFR  1 73  2B9(a«1) 


49CFR  173.  t54,  178  241- 


4»CFn  1739B.. 


49CFR  Parts  100-177... 


49    CFfl     173  154,     173  182,     173.217, 
1 73  2450 


48    CFR     173.154.     173  182.     173.217. 
173  245b 


49  CFR  173  245<a)(31) 

49  CFR  173  263(a)(9).  1 79.201-1  ...„ 

49  CFR  1 73.34(d)(S) 

49  CFR  1 73  230...- 


49  CFR  1 73.245.- 


Kerr  Sleamstap  Comparry.  Inc.  SoafHe 
WA 


OOT-E  8747  I  Copps  indust!>es.  Inc    Menomonee  Falls. 


(X)T-€  8758 
DOT-E  8781 

OOT-E  S7W . 


Umoo  CartxOe  CorporaUxi  Danbury.  CT 


49  CFR  173.31S 

-         I 

49  CFR  173  1C75,  178.30 

49  CFR  173  245.  173  249,  175.3.. 
49  CFR  173  318(a)     


Nature  o<  exemptioa  ltia«aal 


r-lMai«e.  GmbH  (Mauser  Packag- 
I      ing  Ltd  I   New  VorV.  NY 


I  Oigilal  Equ<)R<ent  Corporakon.  Nor««or- 
OU^  MA 


49  CFR  171.1J(c).  178.115-6(«). 


I  DOT-E 


8S12-X  _ I  OOT-E  8012- 


8«««-X. 


B8»7-« DOT-E  8817 


OOT-E  8818-  . 


8826-X 
88S2-X 

8860-X.. 
8a82-X.. 

8ao5-x 

8870-X- 


,  OOT-E  8828-.... 
OOT-E  8862 

.1  OOT-E  8860 

I 

.i  OOT-E  8882 

',  DOT-E  8865 
-I  OOT-E  8870 


ConaneoUJ  Group.  Inc..  Lombard.  IL.. 


The 


Co.. 


Huu-Messon  Fooda.  Inc,  Ftilanon,  CA  . 


AMed  Corporation.  Momatoon.  NJ.. 


..|  Ptnanai  Air.  UanaHa.  GA  . 


I  Procter  8  (3an«le  Coaipany,  Cindnf<ati. 
OM. 


E  I.  du  Pont  da  Nemows  A  Company, 
mc.  WilrBin0lotv  OE. 

l*>an  Cartiide  Coiporaaon.  Dwawiy.  CT.. 

M009  mc  Eaat  Auran,  MY „. 

EvetpMM,  Inc  Waiaauin.  t. „.. 


49  CFR  Parti  100-199 


49  CFR  176  285,  P«1  173 


49  CFR  173.tt9.  178180- 


49  CFR  172 


S*4<a). 


49  CFR  173.2r4<a)  ((1),  Not*  1.. 


49  CFR  172  101  172  204(c)  (3).  173  27 
175  30(a)  (1)  175  320(b),  Pan  107  Ap- 
pendix B 

49  CFR  173  119(b)  (4),  178.210 - 


48  om  l73Jl«c(,  Raleal  Tabl*  1 _ 

48  CFR  173.119^  173306 _.. 

48  CFR  173  3C2(a).  175.3 

49  CFR  172. 1C1,  173  286,  175  3 _ 


To  authonza  Mpaiant  of  parcfilonc  aiad  no  graalar  than  72% 
strength  m  glass  bottles,  not  eiaceeding  a  capacity  ot  25 
packed    <r\    notvOOT    apeabcamn    IMCO   4C2   awxxl* 
(Modes  1.  3) 

To  authorae  shipment  o(  a  sodium  n*ale  martura  In  noM-DOT 
speolicalion.  rane  rnt  plastic  ba«s  ol  50  pounds  net  araighi  and 
tKlsch  are  stretctHrmpped  40  bags  to  a  pallet  (Mode  1  ) 

To  authonze  transport  of  rocket  motors  wilhoul  ignilara.  In  noivOOT 
Specification  potyethytena  containers  (Mode  1  ) 

To  authorize  transport  o(  an  etectronc  dewce  contaimnB  one  littwjm 
cell  wtiK^  meets  certain  praacnbed  requremenla.  (Modes  1.  2.  3. 
4.5) 

To  authorize  shipmerrt  o(  certain  oxidizers,  a  poison  B,  waste 
arservcal  mixture  and  a  corrosive  malenal  m  cottapaUe  potyethyt- 
one-lined.  woven  polypropylerw  t>ags  having  a  capacity  not  ex- 
ceedtf^  2200  pounds  each  (Modes  1.  2.  3  ) 

To  authorize  shipment  o<  certain  oxidizers,  a  poison  B.  waste 
araenical  mixture,  and  a  corrosive  matenal  n  col1a|}St>le  potyethyl- 
ene-knod.  woven  polypropylene  bags  having  a  capacity  not  ex- 
ceeding 2200  pounds  each.  (Modes  1,  2,  3  ) 

To  authorize  use  of  a  fiberglass  insulated  DOT  Specrhcalion  MC-306 
cargo  tank,  lor  shipmeni  of  certain  corrosrve  materials  (Mode  1 ) 

To  become  a  party  to  Exemption  8509  (Mode  2 ) 

To  authorize   sh«xnent  of   nmosyt  ctikxide  m   DOT   Spedficakon 

3eN400  cylinders  without  safety  relief  devices  (Mode  1  ) 
To  become  a  party  to  ExompOon  8893   (Modes  1.  3.) 

To  authonzs  use  of  a  DOT  Specificatxyi  MC-303  and  MC-306  cargo 
tanks.  maOe  of  aluminum  or  steel  (or  transportation  of  a  corrosive 
material  (Mode  1  ) 

To  authorize  shipment  of  various  refngerani  gases,  classed  at 
nonflammable  gases  m  norvOOT  specification  portable  tanks  con- 
structed m  accordance  with  ASME  Section  VHI  and  DOT  Spectfi- 
cation  51   twt  not  certified  (Modae  1.  2.  34 

To  authonzs  carnage  of  tiand  wrapped  newspaper  bundles  of  paper 
scraps  <n  a  Ireight  container  with  ttie  total  weight  ol  ttie  contMnar 
ksied  on  ttie  dangerous  cargo  manifest  (Mode  3.) 

To  authorize  sNpmem  of  certain  akatne  corrosive  liquds,  n.o.s.,  in 
an  unlmed  28/26  gauge  DOT  Spec<fK:aU)n  37C80  steel  drun  of 
five  gaBon  capacity  (Modes  1.  2.  3.  4  ) 

To  renew,  to  increase  the  water  capaoly  ol  the  LTM-ieOO  tank  from 
1560  to  1670  and  the  LTM-2000  tank  from  1950  to  2100  gallons, 
and  to  increase  the  2  year  retest  period  to  5  yean.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  ot  non-DOT  apecHica- 
tion  steel  druma  of  one  mMmeter  thicfcnesa.  to  be  uaed  m  place  0* 
20/18  gauge.  55.ga)lon  capacity  DOT  Specification  17E  druma,  lor 
transportatKm  of  various  hazardous  materials    (Modes   1,  2.  3.) 

To  auttionze  small  quantHies  of  oopnspyl  alcohol  m  a  salwated  pad, 
sealed  m  a  plastic  coaled  to*  pack,  overpecked  not  to  exceed  250 
packs  per  strong  outside  box.  as  essentially  non-regukted  (Modea 
1,  2,  3) 

To  authorize  meni^acture.  marking  and  sale  non-DOT  spadAcaHon 
fibre  drum  overiMcks  hv  15-ga)  capacity  inner  polyethylene  eoiv 
tamer  smaiar  to  DOT-21P/2U  except  top  head  is  maided  polyole- 
An  potymer  secured  to  dnim  by  wve  stilchaa  lor  shipment  d 
convnodilies  aulhonzed  m  DOT-21P/2tJ  compoaHa.  (Modes  1,  2. 
3.) 

To  authonie  manutadura,  maiMitg  and  sale  non-OOT  speolicalion 
metal  drums  of  5-gaton  capacity  and  comparable  to  DOT  Specili- 
catK>n  5L.  for  shipment  ol  gasoline  and  gasohol,  dasaed  as 
llammatile  lK|udB  (Modea  1  ) 

To  authorize  rail  boxcar  sh^xtienl  ol  matches,  stnto  anywhere, 
pecked  m  compliance  with  49  CFR  173  176  wid  m  a  quantity  not 
10  exceed  2.000  pounda  wilhoul  placardhig  the  rai  boacar  (Mode 
2) 

To  authonze  shipmeot  of  t1uosulfo™c  acid  m  non-OOT  specification 
acxl-reaatant  screw  cap  glesa  boltlea.  oveipackad  m  muM  cans, 
packed  m  a  DOT  Speoftcakon  15A.  158.  15C.  16A.  or  19A 
wooden  box.  (Wlodes  1.  2.  3.) 

To  authorize  carnage  of  certain  Class  A.  B  and  C  explosives  that  are 
m  quantities  greater  than  those  prescnbed  lor  shipinant  by  ar. 
(Mode  4  ) 

To  authorize  shKxnent  of  a  certain  Dammable  liquid,  n.o.s..  in 
polyelhylene  teraphmalalB  bo(«aa  ol  two-Mar  capaoly,  packed  no 
more  than  lour  to  a  DOT  Speofcation  12B-30  corrugated  liber- 
board  box   (Modes  1.2) 

To  aiXhonze  uae  ot  DOT  SpacMcabon  103C«V  and  103EW  lank  can 
with  extended  retest  penods,  for  transportation  of  carton  corroeiva 
materials  and  oxidizers  (Mode  2  ) 

To  authonze  s«i«)nieni  d  prop^riana  oxida.  cfasaed  aa  a  namwabls 
liquid    m  IXiT  Speoficabon  5P  lagged  steel  drums.   (Mode   1  ) 

To  authonze  use  ol  nonreliOable.  non-OOT  specification  cylinders,  lor 
kantportalon  o(  a  non8aa—atils  gas.  (Modes  1.  2.  4  ) 

To  commgle  compatbla  hazardoua  malenals  ol  vanons  dasailtca- 
lions  packed  m  aeperate  nside  receptadee  not  exceeding  8  Nuid 
ounoaa  or  V^  ft.  packed  aiaala  a  stong  outaids  oonlanar.  lAaiad 
accordmg  Id  Iha  Nghaat  aider  of  hazaid,  and  deacribed  as 
Chemical  kx.  (Modea  1,  2,  3.  4.  5) 
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Renewal  and  Party  to  Exempt)ons— Continued 


Application         c  ^    .. 

f^  E»»fnp»or  t4a 


Ap()kcani 


n«gulatton(()  aftected 


Nabn  ol  aiawytori  lh«r«oi 


8870-X 


DOT-E  8870  . 


Ha<*  Company.  Amei.  lA ,  49  CFR  172  i  01.  173.286.  175.3 


8874-X DOT-E  8874 


8885- X 

8893- X 

8903- X 

8919-X 

e932-X 

8963-X 
8002-X .. 

9050-X 

9056-X. 

9144-X  .. 

9170-P 


DOT-E  8885 

OC-E  8893  . 

OOT-e  8903 

DO  ■'-E  8919 

DOT  -E  8932  . 

DOT-E  8963 
CX5T-E  9002 

DOT-E  9050 

CXDT-E  9056 

DOT-E  9144 
DOT-E  9170 


Ju«tu«  Entsrpnset  ot  Kansas,  inc..  Charv  ,  49  CFR  1 73  302.  1 75  3  i  76  46 

UM.  KS  I 


Copps  irxJustnes   )rK     Mefxjmonee  Faits.  '  49  CFR  *  73  245.  i  75  249,  175.3 


Troian  Corporation  SaM  lake  City  UT  48  CFR  172  101., 

TeleOyne  McCormK*  S«(ph.  Hollisief  CA      49  CFR  172  101.. 


The  Up)Ohn  Company  Kaiamaroo  Mi  49  CFR  Pans  i00-i99. 


Catafysl  Reaourco*  inc  ,  Elyna,  OH 


49  CFR  173  i19(m) 


Atlantic    Resaar*    Corporation.    Games-     49  0"P  1 73  88(eH2)(ii) 

vlHe,  VA 
PepsiCo,  inc.  Purcnase.  NY i  49  CFR  176  210-10(8X2) 


Unrted  Executive  Jel,    Inc     CheslertieW     49  CFR   i72ioi     i72  204(c>(3)    '73  27 

^°  176  30(81(11,  I75.320<b),  Part  107.  Ap- 

parxto  B 
Hodgdon  Powder  Co  .  mc    Shawnee  M»-     49  CFR  1 73  93(.) 
•ion.  KS  — 


9221-P  DOT-E  9211 

921 1-P  !  DOT-E  9211 

I 
9222-X DOT-E  9222 


Canjn  Bag  A  Suppty  Company    Crowley      49     CFR     1 73  1 54      1 73  1 82      1 73  234 

I-*  173  245b 

Transport  Company   Inc    El  Dorado,  AR        49  CFR  1  73  245,  178  340-10    178  340-8 
j  178341-3,       178341-4,       176341-5 

I       178  341-7 

Maersk  Une,  Limited   Sew  for*.   NY  49  CFR  146  ?9-35(t)  

Waterman   Sloamsnip   Corporation,    New.    49  CFR  1 46  29-35(f) 

Orleans,  LA  '^\  

.  Widmt  Trucking  Company,  lnc„  Charges-  1  WCFR  173  ii9(bl   173  154 
ton  Heigtits,  SC 


To  commgta  oompalUe  hazardous  melonats  oi  vanoui  dasartica 

»ons  packed  m  aaparata  nsida  receptacles  noi  eKaedng  8  fluk) 

ouncM  or  W  K>.  packm)  nsKts  a  Mrong  ouiaiaa  oonwnar   nbalad 

•ccordng   to   the   highest   order   ot   ha/ara    and   Oescnbed   as 

Chemical  kit.  (Modes  1.  2.  3  4  5  ) 
To  authonie  menirfackn.  mahung  and  sale  ot  non-OOT  specHica 

lior  akimmum  cylndars  made  m  oompkanc*  with  DOT  Speofca' 

bor  3AL  with  cartam  mctQ^ar  tor  transportation  ol  nonttemnabte 

gases  (Modes  1.  2,  3.  4.  5.) 
To  authonza  shomanl  cH  certain  atkakne  cxxrome  kquKls   n  c  s    ir 

an  unlmw)  tm  can.  owarMckw)  m  a  non-DOT  apacDnatton  remo». 

aWe  head  motded  potyelhytana  pa*  ot  Ive  or  su-gaHor  capacrty 

also  oontamng  a  nonnaianiijua  ream  ma    (Modes   1    2    3    4  ) 
To   authonze   transport   at   a   tnoiture   containing    t>y   wei^^    10% 

mmelhykjlelhane  mnitrate  and  90%  mettwnoi  r.  non-OOT  speoli 

cation  drums  (Mods  1  ) 
To  authonze  transport  ot  an  initiating  explosive    m  ptastK  bonies 

overpacked   m    DOT    Spenticaaon   &,    56    or    17M   steal   vums 

(Mode  1  ) 
To  authonze  transport  cK  sma«  quantiMs  oi  s   madcai  producu 

containing  ethyl  alcohol  m  heal  SMiad  glass  arrvmes  packed  m  a 

coroigated  outakta  fibertxiard  txn  (kiooes  1   4  5  j 
To  authonze  sh«)man(  o(  a  flammable  toukl  when  ■  also  organic 

P*"****.  "  tank  motor  varaiaas  oompiymg  iMIh  DOT  SpeolKa- 

iiorw  MC-307  and  M<>3lt  cargo  Mnks  (Mode  1  ) 
To  authonze  Iranaport  ol  a  rocket  moto  m  s  cropulMve  stale   m  a 

DOT  Speofication  ISA  wooden  box  ItAoot  1  1 
Tc  autfionze  shsjment  o<  (levonnB  corriponenis  m  norvCXJT  oeclK- 

catxxi  llbarboard  bona  with  viaKla  porrethywne  botllas  (Modes  1 

2,  3) 
To  authonze  additional  Clasa  A  aiiptoawes  and  10  nduda  wxms 

Class  B  and  C  aicploaivss  lor  cam^e  by  ar  (Mode  4.) 

To  authonza  iNpmant  o(  certain  identrtied  sokd  propeflaiil  ekplo- 
*vea.  »i  potyalhylaiia  bdtoas  pKked  n  DOT  Spaolicaton  128 
boxes  (Mode  1 ) 

To  auttxyiza  sodium  nitme.  (3aasea  at  ar  oxidizei   as  «i  adiMional 

commodity  (Modes  12) 
To  become  s  party  to  Exemption  91 70  (lUooe  '  1 

To  become  s  party  to  Exempaon  921 1   (kSooe  3  ) 

To  become  s  party  to  Exempaon  921 1    (Moo«  3  )  ^ 

To  auttxjnze  use  ot  norvCXDT  viecAcatnn  metal  tMcs.  (or 
tatior  ol  a  flammabia  kquto  or  Hammaow  sokd  (Mode  1  ) 


New  Exemptions 


*pp*caikxi        c       -^     .. 
f^  Exemption  No 


Applicant 


Regul'tKinis;  affected 


t238-N 


t243-N.. 


DOT-E  9239 


Kane  Closures  Inc    Westfieid,  Nj 


S265-N  DOT-E  9265 

•270-N DOT-E  9270 


DOT-E  9243  Abater,  mc    Wmter  Par*   FL 

Gumn  Flying  Service,  Houston,  "^X  ,. 


Nature  ol  exemptior  thereof 


46  CFR  173  lis   I'S  128,  178  116-6 


48  CFR  173  111(a)(3),  175  X    Part  i72 
Supbart  D,  E 


48  CFR  172  101,  172  204(cX31  173  27. 
i76  30(a»(i).  175  320(b).  Pan  107.  Ap- 
pendix B 

L^    ^^'   "*   '^'™>«   »   Co.    inc.  I  49  CFR  1 73,264(b)l2).  17910l-1(«l 
Wwiwigton,  DE  I 


Tc  autfxjnze  manulacture   marking  and  sai«  o"  non-DOT  Speaflca- 

Hor  steal  dnjm  ct  30-gallan  capacity  compiving  wrih  DOT  Spaot- 
I      cation   1 7H,   except  tor   1 78  1 1 8-6    to'   snipment   ot   valfic  pa-' 

classed  at  flammable  Isyjid  (Mode  1  1 
To  autMonze  8h«)ment  ol  a  tnck  noise  maxe-  ir  outside  packayngs 

wtvcf'  are  nol  required  to  be  marked  w  laoeieo  (Mooea  12  3  4 

5) 
To  auttxxize  carnage  ol  certain  C3aas  A   B  snc  C  expkMivM  trial  are 

nol  permitted  lor  shoment  by  ax  (Moo*  t 

''c  authonze  shipmar»  of  hydrogen  fluono*  r  DOT  Specification 
112A400W  tank  cars  stenaied  DC^  Soecrtication  112A200W 
(Mode  2  I 


Emergency  Exemptions 


Application 
No 


Exemption  No 


Applicant 


Roguiatonts)  sffecieo 


Natura  of  axamptior  t^ereo' 


EE  8009-P  OOT-E  8009 

EE  8(X)9-X  DOT-E  8009 

EE  9299-N  OOT-E  9299 

EE  9300-N  DOT-E  9300 

EE9301-N  DOT-E  9301 

EE  9303-N  DOT-E  9303.. 


Oklahoma  Gas  Transport  inc    Oklahoma     49        CFR         !7Jioi  '73  3Ci|d)(2) 

^^"^  O*^  I       173  302(S)(3) 

Pressure  Transpoa  inc    Austm,  TX 49       cFR        172  lOi         i73  301(dK2) 

I      173  302(8)0) 

united  Sutes  Coaat  Guard,  Washmgton.     49  CFR  Pan  107    Appandn  B,  Parts  i72 

"^                                                        I     and  173 
Ax  North.  Fairbanks  AK 48  CFR  172  I0ll6i(bl    ''5  30 


Schlumberger   Well   Semces    Rosharon      49  CFR    i72ioi.  Cokjmn  6(b)    17530 

'''''  175  320(8) 

Fasdme  Shwimg  CorporatKjn.  Miami.  FL       49  CFR  1  71  12,  173  86   i76  11 


To  become  a  party  to  Exempaon  9<X39   (Mooe  ■  1 

Tc  authonze  uae  ol  DOT  Specification  jAax  cy»nOer»  made  ol 
4130X  steal,  lor  Iranaponaaon  o*  a  compressed  nahiral  oas 
(Mode  1  ) 

To  authorize  transport  ol  pellets  contaimns  aluminum  pfxisphos  m 
non-DOT  spaolicaton  metal  drums  (Mooe  i  1 

To  authonze  shipmant  ol  hy*ochkXK  aoo  soiutxDn  r  DOT  Spaoti- 
cation  34  contttnars  (Mode  4  | 

To  authonze  tranaport  of  shaped  chergos  commeroa)  C3ats  A 
explosives  (Mode  4.) 

To  autfxinza  a  loraign-flag  vassal  (M  v  pa^RiCK)  to  trans«ion 
packages  oi  explosives  wh«»i  are  oescnoea  dassad,  packaged, 
marked  and  labeled  m  accortlanoa  with  the  intemakonal  Mmimiis 
Dangerous  Goods  Code  through  unnaa  Suies  waiws  and  to 
unload  and  wad  auch  packages  ol  emkjeives  (Mode  3 ) 


S7SQ6 
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Emergency  Exemptions— Conttnued 


AcipicalK)n 
Na 

cxMnpton  No. 

A«*»nt                                              ReguUDonisl  atfecled 

Natura  ol  exemption  ttiareof 

EE  WIO-N 

0OT-€  8310 

Onnm  AOu.  HousWn.  TX ._. 

49   CVH    172  101    co4umn   Wb).    17530. 
175  320(8) 

To  ■uthonz*  irantponation  of  Class  A  and  C  explosivea  on  cargo 
arcraft  only  (Mode  *  ) 

Withdrawals 


Na 


Applicani 


7M3-X. 


S1SS-P  . 


Monsanto  Company.  Samt  Lous.  MO  

Hercules.  Incorporated  Wamngion.  OE 

Adas  PoMler  imamalional  Lbl.  Miam.  FL .. 


Rsgulation(sl  atfecteO 


Nature  o(  Exemption  Thereof 


49CFR  173  154     . 

48  CFfl  178410<(n 
49CFB  176.410(d) 


To  aottxxira  sNprnent  of  a  flammable  sow  in  a  DOT  Spedtication 
Se  portapte  twin  (Modes  i   4  I 

To  become  a  party  to  Exemption  8185   (Mode  3  ) 

To  auttvxm  sNpment  of  ammomum  nitrate  fertilizar  in  aittier 
muttiwaJI  paper  or  plastic  bags  utilaing  stevedoring  slings  and 
stretcn  wrapping,  loaded  aboard  cargo  vessels  exetr^  from  spac- 
ing cntena  arxl  locatxxi  (Mode  3  ) 


nm 


Denials 

9165-N  Request  by  Union  Carbide  Corporation.  Danbury.  CT:  Taylor-Wharton,  Division  of  Harsco  Corporation,  Easton,  PA  to  authorize 
a  ne*v  designed  highly  stressed,  seamless  steel  cylinder,  for  use  in  transportation  of  compressed  gasses  denied  August  3,  1984 

9169-X  Request  by  Pacffic  Smelting  Company,  Torrance,  CA  to  authorize  shipment  of  zinc  die  cast  skimming  and  certain  other  zinc 
residues  m  bulk  m  open  lop  or  partially  covered  rail  cars  or  hopper  trucks:  or  in  uncovered  drums  loaded  on  motor  vehicles  denied  Auaust 
30,  1984.  " 

^k7~'^  Request  by  Process  Engineering  Inc..  Plaistow,  NH  to  manufacture,  mark  and  sell  non-DOT  specification  304  stainless  steel 
portable  tanks  of  7300  gallon  capacity  for  shipment  of  liquefield  nitrogen,  oxygen  and  argon,  classed  as  nonflammable  gas.  not  to  exceed  40 
psig  denied  August  14.  1984. 

9257-N  Request  by  Minnesota  Valley  Engineering,  Inc.,  New  Prague,  MN  to  manufacture,  mark  and  sell  non-DOT  specification  cargo 
'"    o-,I^M    d"^"'      i!*'""^  nitrogen,  oxygen  or  argon,  classified  as  nonflammable  gases  denied  August  15,  1984. 

9264-N  Request  by  Genus,  San  Marcos.  CA  to  authorize  shipment  of  tungsten  hexafluoride  classified  as  corrosive  meterial  in  DOT 
Specification  3AL  aluminum  cylinders  denied  August  15.  1984. 

Issued  in  Washington.  DC.  on  September  13,  1984.  i 

|.R.  Grothe.  I 

Chief.  Exemptions  Branch.  Office  of  Hazardous  Materials  Regulation.  Materials  Transportation.  Bureau. 

IFR  Doc  S4-2S119  Filed  9-Zl-M:  S:4S  tin| 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Tarttt 
Classification  of  a  Vehide  Known  as  a 
"Unimog" 

AQENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 


SUMMARY:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  requesting  the 
reclassification  of  a  vehicle  known  as  a 
"Unimog".  The  petitioner  contends  the 
current  tariff  classification  by  Customs 
of  the  vehicle  as  a  "tractor  suitable  for 
agricultural  use"  is  incorrect  and  that  it 
should  be  classified  as  an  "automobile 
truck  valued  at  $1,000  or  more  for  the 
transport  of  persons  or  articles".  This 
document  invites  comments  with  regard 
to  the  correctness  of  the  current 
classification. 

DATE:  Comments  must  be  received  on  or 
before  November  23. 1984. 


ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs.  Attention: 
Regulations  Control  Branch.  Room  2426, 
1301  Constitution  Avenue.  NW.. 
Washington,  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Valentine,  Classification  and  Value 
Division,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229,  202-566-8181. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  petition  has  been  filed  under 
section  516,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1516).  on  behalf  of 
an  American  manufacturer  of  rotary 
snow  blowers  and  snow  removal 
equipment.  The  petitioner  contends  that 
an  imported  vehicle  known  as  a 
"Unimog".  currently  classified  by 
Customs  as  a  "tractor  suitable  for 
agricultural  use"  under  item  692.34, 
Tariff  Schedules  of  the  United  States 
(TSUS;  19  U.S.C.  1202).  is  more 
accurately  classifiable  as  an 
"automobile  truck  valued  at  $1,000  or 
more  for  the  transport  of  persons  or 
articles"  and  thus  should  be  classified 
for  Customs  purposes  under  item  692.02, 


TSUS.  The  tractor  classification  results 
in  the  importation  of  "Unimogs"  free  of 
duty,  whereas  the  automobile  truck 
classification  would  carry  a  25  percent 
ad  valorem  rate  of  duty  under  item 
945.69,  TSUS,  because  articles  classified 
under  item  692.02,  TSUS.  are  subject  to  a' 
temporary  tariff  modification  pursuant 
to  section  252  of  the  Trade  Expansion 
Act  of  1962  (Pub.  L  87-794). 

The  "Unimog"  is  a  six  cylinder,  diesel 
engine,  4-wheel  drive  vehicle  capable  of 
many  uses  through  the  addition  of 
attachments  for  tasks  such  as  snow 
removal,  grass  mowing  and  street 
sweeping.  The  petitioner's  argument  for 
reclassification  is  based  primarily  on  a 
comparison  of  the  "Unimog"  with  an 
agricultural  tractor.  Petitioner's 
contentions  are  that  "Unimogs"  are  not 
used  for  agricultural  purposes  in  any 
significant  numbers,  need  licenses  for 
highway  use  in  California  whereas 
agricultural  tractors  do  not,  can  attain 
much  higher  speeds  than  agricultural 
tractors  and  are  capable  of  many 
sophisticated  uses  compared  to  the 
"simple  push-pull"  functions  of  an 
agricultural  tractor. 

Petitioner  also  argues  that  "Unimogs" 
should  be  classified  like  other  4-wheel 
drive  trucks  and  believes  the  current 
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classification  is  failing  to  provide  the 
protection  to  domestic  manufacturers 
usually  provided  by  tariff  laws. 

As  alternatives  to  classification  under 
item  692.02.  TSUS.  "automobile  truck 
valued  at  $1,000  or  more  for  the 
transport  of  persons  or  articles", 
petitioner  also  believes  the  "Unimog" 
could  properly  be  reclassified  under 
item  692.35.  TSUS.  as  "other  tractor",  or 
item  678.50,  TSUS.  "a  machine  not 
specifically  provided  for".  Either 
alternative,  in  petitioner's  opinion, 
would  more  accurately  reflect  the 
"Unimog's"  sophistication  and 
infrequent  use  for  agricultural  purposes, 
characteristics  not  taken  into  account  in 
the  current  classification. 

Comments 

Pursuant  to  §  175.21(a),  Customs 
Regul'      ' "  (19  CFR  175.21(a)).  before 
makii  ermination  on  the  matter, 

Custon-  ..ivites  written  comments  on 
the  petition  from  interested  parties. 

The  domestic  interested  party 
petition,  as  well  as  all  comments 
received  in  response  to  this  notice  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  and  S  1-6, 
Treasury  Department  Regulations  (31 
CFR  1.6),  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 
the  hours  of  9:00  a.m.  to  4:30  p.m.  or 
regular  business  days,  at  the 
Regulations  Control  Branch.  Room  2428, 
Headquarters,  U.S.  Customs  Service, 
1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229. 

Authority:  This  notice  is  published  in 
accordance  with  S  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)). 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 


Approved:  September  IZ  1984. 
William  von  Raab, 
Commissioner  of  Customs. 
Edward  T.  Stevensoa, 
Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc  S4-ZS113  Filed  »-21-M  S:45  «m) 
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Application  for  Recordatton  of  Trade 
Name;  Acme  Premium  Supply  Corp. 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTtON:  Notice  of  Application  for 
Recordation  of  Trade  Name. 


SUMMARY:  Application  has  been  filed 
pursuant  to  {  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C 
1124).  of  the  trade  name  "ACME 
PREMIUM  SUPPLY  CORP."  used  by 
Acme  Premium  Supply  Corp.,  a 
corporation  organized  under  the  laws  of 
the  State  of  Missouri,  located  at  4100 
Forest  Part  Boulevard,  St.  Louis, 
Missouri  6308. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  the 
following  merchandise  manufactured  in 
China,  Taiwan,  Korea  and  Hong  Kong: 
stuffed  toys,  inflatable  toys,  plastic  toys, 
novelty  items,  hats,  caps  and  figurines. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  person  in  opposition  to  the 
recordation  of  this  trade  name.  Notice  of 
the  action  taken  on  the  application  for 
recordation  of  this  trade  name  will  be 
published  in  the  Federal  Register. 
DATE:  Comments  must  be  received  on  or 
before  November  23, 1984. 
ADDRESS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs,  Attention:  Entry,  Licensing 
and  Restricted  Merchandise  Branch. 
1301  Constitution  Avenue,  NW.,  Room 
2417,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT. 
Harriet  Lane,  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  U.S. 


Customs  Service,  1301  Constitution 

Avenue,  NW.,  Washington,  DC.  20229 
(202)  566-5765). 

Dated:  September  18.  1984 
Donald  W.  Letvla. 

Director  Entry  Procedures  and  Penalties 
Division. 

(FR  Doc  M-ZS240  Filed  9-2]-H  S  4S  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ob)ects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978).  and 
Delegation  of  Authority  of  December  17. 
1982  (47  FR  57800.  December  27. 1982).  I 
hereby  determine  that  the  gold  objects 
to  be  included  in  the  exhibit.  "Asante: 
Kingdom  of  Gold"  (included  in  the  list  ' 
filed  as  a  part  of  this  determination) 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  between 
The  American  Museum  of  Natural 
History,  New  York,  N.Y.,  and  foreign 
lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  American 
Museum  of  Natiu-al  History,  New  York, 
N.Y.,  beginning  on  or  about  October  19, 
1984,  to  on  or  about  March  17, 1985,  is  in 
the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  21, 1984. 
Thomas  E.  Harvey, 

General  Counsel  and  Congressional  Liaison 

iFR  Doc  S4-2S447  Filed  S-Zl-M.  11.22  »mi 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices   of   meetings  published 
under   the   "Government  in   the   Sunshine 
Act"   (Pub    L.   94-409)  5  USC.   552b{e)(3). 
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CIVIL  AEROHAUnCS  BOARD 

[M-411  Aindt  1] 

September  18,  1984. 

Notice  of  Deletion  of  item  and  addition 
of  item  at  the  September  18, 1984 
Meeting  . 

TIME  AND  DATE:  10:00  a.m.,  September 
18,  1984. 

place:  Room  1027  (Open).  Room  1012 
(Closed),  1825  Connecticut  Avenue, 
NW.,  Washington,  DC.  2042a 

SUBJECT. 

Commuter  carrier  fitness  determination  of 
.•\ir  Caribe  International,  Inc.;  Docket  42394. 
Emerjjency  Exemption  of  Air  Caribe  to 
operate  as  a  commuter  pending  completion  of 
Its  fitness  review  and  Docket  42401. 
Application  for  fitness  review.  (BDA) 

25.  Discussion  of  Greek  Negotiations.  (BIA) 

STATUS:  13  Open,  25  Closed. 
PERSON  TO  CONTACT: 

Phyllis  T.  Kaylor.  The  Secretary'.  (202) 

673-5068. 

SUPPLEMENTARY  INFORMATION:  , 

Phyllis  T.  Kaylor. 

Secretary. 

IFR  Doc  25386-  Filed  9-20-84.  3  23  am) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.  Friday, 
September  28,  1984. 


PLACE:  Marriner  S  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC.  20551. 
STATUS:  Closed 
MATTERS  TO  BE  CONSIDERED: 

1. 'Secure  voice  communications  program 
for  the  Federal  Reserve  System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3   Any  items  carried  forward  from  a 
previously  announced  meeting. 

4.  Federal  Reserve  Bank  and  Branch 
director  appointments 

CONTACT  PERSON  FOR  MORE 
INFORMATION:     Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  September  20.  1984. 
William  W.  Wile», 

Secretary  of  the  Board, 

I FR  Doc   a*-253a5  Filed  9-20-84;  3;48  pml 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

September  19.  1964 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

September  26.  1984. 

PLACE:  Room  800.  1730  K  Street.  NW., 

Washington,  DC. 

STATUS:  Oper 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  w\\\  consider  and  act  upon 

the  following: 

1.  Gary  Goff  v.  Youghioghfiny  and  Ohio 
Coal  Company,  Docket  No.  LAKF  84-66-0 
(Issues  include  whether  the  administrative 
law  |udge  erred  in  dismissing  the  miner's 
discrimination  complaint  on  the  ground  that 
the  complaint  should  have  been  filed 


IMI 


pursuant  to  section  428  of  the  Black  Lung 
Benefits  Act.  30  U.S.C.  938(1982)). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  ]ean  Ellen,  (202)  653-5632. 
lean  H.  Ellen, 

Agenda  Clerk. 

\m  Doc  ft4-25J2»  Filed  9-20-84;  11:44  am) 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  It  will  commence  at  9:30 
a.m.  and  continue  until  all  official 
business  is  completed:  Monday,  October 
1, 1984, 

PLACE:  General  Services  Administration, 
Auditorium.  18th  and  F  Streets,  NW.. 
Washington,  D.C.  20405. 

STATUS  OF  MEETING:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  criminal,  litigation, 
and  investigatory  matters  under  45  CFR 
1622.5  (a).  (d),(e).  (0.(8).  and  (h)]. 

MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Agenda 
2.  Approval  of  Minutes 
—September  14. 1984 
3  Report  from  the  President 

4.  Report  from  the  Office  of  Government 

Relations 

5.  Report  from  the  Office  of  Field  Services 
6  Report  from  the  Operations  and 

Regulations  Committee 
7.  Report  from  the  Office  of  General  Counsel 
—Regulation  Part  1630 

CONTACT  PERSON  FOR  MORE 

information:  Thomas  J.  Opsut. 
Executive  Office,  (202)  272-4040, 

DATE  issued:  September  20, 1984. 

Michele  L.  Surface, 

Assistant  Secretary  to  the  Corporation. 

IFR  Dor   (M-2-M1!  Filed  »-20-«.  4  35  pm| 
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Department  of  the 
Treasury 

Bureau  of  Alcohol,  Tobacco  and  Firearms 

27  CFR  Parts  4  and  240 
Materials  and  Processes  Authorized  for 
the  Production  of  Standard  Wine  and  for 
the  Treatment  of  Juice,  Standard  Wine 
and  Distilling  Material;  Final  Rule  and 
Proposed  Rule 
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DEPARTIIENT  OF  THE  TREASURY 
I  of  Alcohol,  Tobacco  and 


27  CFR  Part  240 

fJJD.  ATF-1S2;  Raf.  Notice  Nos.  413,  414, 
14261 


Materials  and  Processes  Authorized 
for  the  Production  of  Standard  Wine 
and  for  the  Treatment  of  Juice, 
Standard  Wine  and  Distilling  Material 

AOENCV:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Final  rule.  Treasury  decision. 

SUmiARY:  This  document  implements 
regulations  which:  update  the  materials 
and  processes  authorized  for  use  in  the 
production  and  treatment  of  standard 
wine,  juice,  and  distilling  material; 
establish  a  procedure  to  provide  agency 
sanction  of  experimentation  with  new 
materials  and  processes;  and,  revise  the 
procedure  for  adding  or  deleting 
materials  and  processes  and  for 
changing  usage  levels  of  materials  and 
processes  employed  in  the  treatment  of 
wine.  In  addition,  the  Bureau  has 
determined  that  the  practice  of 
reconstituting  standard  wine  subjected 
to  processing  by  thin-film  evaporation 
under  reduced  pressure  is  not 
acceptable  in  good  commercial  practice 
and,  therefore,  prohibits  this  practice  in 
the  treatment  of  standard  wine. 

A  notice  of  proposed  rulemalcing  in 
which  ATF  solicits  additional  comment 
regarding  the  acceptability  in  "good 
commercial  practice"  of  certain 
materials  and  processes  in  the  treatment 
of  wine  appears  elsewhere  in  this  issue 
of  the  Federal  Register. 

This  final  rule  is  one  of  several  which 
are  to  be  issued  by  the  Bureau  in  the 
revision  of  the  Federal  regulations 
pertaining  to  the  production  of  wine. 
When  ATF  has  completed  the  revision 
of  these  regulations,  a  final  rule  will  be 
issued  to  recodify  the  wine  regulations 
into  a  new  Part  24. 

iFFicnvE  DATE:  The  procedural 
regulations  prescribed  in  27  CFR 
240.1052  and  240.1053.  the  rulemaking  in 
27  CFR  240.1051b  which  prohibits  the 
reconstitution  of  wine  and  those 
rulemakings  which  authorize  the  use  of 
new  treatments  become  effective 
October  24, 1984;  ail  other  amendments 
which  include  rulemakings  that  delist, 
restrict  or  proscribe  previously  listed 
treatments  become  effective  March  25, 
1985. 

rom  RjnTHER  iNFomiA-noN  contact: 
Michael  J.  Breen.  FAA.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue. 


NW..  Washington,  DC  20226  (202-566- 

7628). 

SUPmJEMENTARV  INFORMATION: 

Background 

Notice  No.  413,  published  in  the 
Federal  Register  of  )une  18. 1982  (47  FR 
26399),  proposed  the  addition  or  deletion 
of.  and  in  some  instances,  revised  usage 
levels  for,  materials  and  processes 
intended  for  use  in  the  production  and 
treatment  of  standard  wine.  F^ublication 
of  the  notice  of  proposed  rulemaking 
resulted  from  ATF's  recognition  of  the 
need  to  update  the  list  of  wine  treating 
materials  and  processes  and  the  need 
for  a  more  formal  public  procedure  for 
approving  or  disapproving  applications 
for  wine  treating  materials  and 
processes.  The  original  60-day  comment 
period  was  reopened  for  an  additional 
90  days  by  publication  of  Notice  No.  426 
in  the  Federal  Register  of  September  20, 
1982  (47  FR  41402). 

Notice  No.  414,  published  in  the 
Federal  Register  of  July  27. 1982  (47  FR 
32447),  invited  public  comment 
regarding  reconstitution.  a  relatively 
new  practice  of  adding  water  to  low 
alcohol  wine  in  order  to  restore  the 
volume  of  water  lost  through  azeotropic 
action  during  the  processing  of  standard 
wine  by  thin-film  evaporation  under 
reduced  pressure.  This  notice  also 
requested  comment  as  to  whether  the 
practice,  if  it  were  to  be  approved, 
should  be  disclosed  on  beverage  wine 
labels. 

Since  each  of  the  three  notices  of 
proposed  rulemaking  pertained  to 
materials  or  processes  employed  in  the 
production  and  treatment  of  wine,  the 
Bureau  is  publishing  a  single  Treasury 
decision  implementing  the  changes 
resulting  from  a  review  of  all  comments 
received.  Concurrent  with  the 
publication  of  this  Treasury  decision. 
ATF  is  publishing  a  notice  of  proposed 
rulemaking.  Notice  No.  543.  in  order  to 
obtain  additional  comment  on  the 
acceptability  in  "good  commercial 
practice"  of  certain  materials  and 
processes  in  the  treatment  of  wine  in 
accordance  with  the  provisions  of 
Section  5382  of  the  Internal  Revenue 
Code  of  1954.  as  amended. 

The  following  are  summaries  of  the 
comments  received  in  rrffeponse  to  the 
two  notices  pertaining  to  wine  treating 
materials  and  processes  and  the  notice 
pertaining  to  reconstitution: 

Summary  of  Comments  to  Notice  Nos. 
413  and  426  (Wine  Treating  Materials 
an'i  Processes] 

ATF  received  40  comments  in 
response  to  the  two  notices  of  proposed 
rulemaking  pertaining  to  wine  treating 
materials  and  processes.  Applications 


received  during  the  comment  periods  are 
considered  as  comments.  A  list  of  the 
names  of  the  commenters  follows: 

List  of  Commenters 

1.  John  H.  Dawson.  Consumer  Safety  Officer. 
U.S.  Food  and  Drug  Administration  (FDA) 
GRAS  Review  Branch 

2.  Susan  Thompson.  Ph.  D..  FDA  GRAS 
Review  Branch 

3.  Robert  Beelman.  Ph.  D.,  The  Pennsylvania 
State  University 

4.  John  C.  Savage,  Sebastiani  Vineyards,  BW- 
CA-a76 

5.  Paul  F.  Thomas,  III.  Paul  Thomas  Wines, 
BW-WA-70 

6.  Alex  P.  Mathers.  Ph.  D..  Aimarla 
Vineyards.  BW-MS-^ 

7.  R.S.  Scott,  Ph.  D.,  Scott  Laboratories,  Inc. 

8.  Richard  T  Keller,  Paul  Masson  Vineyards. 
BW-CA-4682 

9.  Meyer  H.  Robinson.  Monarch  Wine  Co.. 
Inc..  BW-NY-21 

10.  M.j.  Kramer.  United  Vintners,  Inc.,  BW- 
CA-22 

n.  R.D.  Middlekauff,  Ad  Hoc  Enzyme 
Technical  Committee 

12.  F,dward  G.  Merrill.  Pfizer.  Inc. 

13.  William  A,  Spradlin.  Virginia  Chemicals. 
Inc. 

14.  Paul  C.  Thorpe,  E.  &  ].  Gallo  Winery.  BW- 
CA-4213 

15.  George  W.  Naumburg.  jr.,  M.D..  North 
Salem  Vineyards,  BW-NY-«60 

16.  Michael  R.  Barton,  Chalet  Debonne 
Vineyards,  BW-OH-274 

17.  lames  Trezise.  New  York  State  Wine 
Grape  Growers.  Inc. 

18.  |im  Carter.  Sebastiani  Vineyards,  BW- 
CA-876 

19.  Emil  P.  Tedeschi.  Tedeschi  Vineyard. 
BW-Hl-5 

20  Mary  C.  Custer,  Ph.  D.,  FDA  GRAS 
Review  Branch 

21  Richard  ].  Alessi.  Mogen  David  Wine 
Corp..  BW-NY-626 

22.  Paul  W.  Flowers,  Franzia  Brothers 

Winery.  BW-CA-3654 
2.1.  Kirby  Anderson.  San  Benito  Vineyards, 

BW-CA-4633 

24.  R.  Martin  Keen.  Conestoga  Vinevards. 
BW-PA-112 

25.  John  F.  Wilk 

26.  [ames  Trezise,  New  York  State  Wine 
Grape  Growers,  Inc. 

27.  Robert  E.  Callan,  Canada  Dry/Grafs, 
BW-Wl-35 

28  Anthony  A.  Bell.  Beaulieu  Vineyards, 
BW-CA-71 

29.  Jolm  A.  De  Luca.  President.  Wine  Institute 

30.  Olsson  &  Frank,  P.C,  for  Villa  Bianchi 
Winery.  BW-CA-4662 

31.  John  F.  Wilk 

32.  Michael  F.  Jacobson,  Ph.  D..  Center  for 
Science  in  the  Public  Interest 

33.  Taylor  Quinn,  Associate  Director.  Office 
of  Regulatory  Compliance  (FDA) 

34.  Wine  Institute  Technical  Committee 

35.  William  F.  Randolph,  Deputy  Associate 
Commissioner  for  Regulatory  Affairs  (FDA) 

36.  Abraham  .M.  Buchman.  American  Wine 
Asaodation 

37.  OlsK>n  &  Frank.  PC.  for  Villa  Bianchi 
Winery.  BW-CA-4e64 
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38.  R3.  Boulton.  Ph.  D..  Univ.  of  California 
(Davis) 

39.  D.A.  Heafherbell,  Ph.  D.,  Oregon  State 
Univ. 

40.  R.S.  Scott.  Ph.  D.,  Scott  Laboratories,  Inc. 

The  following  paragraphs  provide  a 
summary  of  Ihe  comments  received  with 
a  parenthetical  reference  to  the  specific 
commenter 

Sequestered  Ferrocyanide  Complexes 

In  an  advisory  letter  (#1)  dated  June 
22. 1982.  the  GRAS  Review  Branch  of 
the  U.S.  Food  and  Drug  Administration 
indicated  that  although  sequestered 
ferrocyanide  complexes  are  not 
rurrently  listed  in  Title  21,  Code  of 
Federal  Regulatigns,  Part  182,  the  Food 
and  Drug  Admi^tration  (FDA) 
considers  these  materials  to  be 
generally  recogrt^ed  as  safe  (GRAS)  for 
use  as  fining  agt    ts  in  the  treatment  of 
wine  provided  tl  t  residual  ferrocyanide 
concentration  in  the  finished  wine  does 
not  exceed  one  p  Jrt  per  million.  In  view 
of  this  comment.  ATF  is  retaining  as 
authorized  treatments  the  sequestered 
ferrocyanide  complexes  originally 
approved  and  listed  under  the  brand 
names  "Cufex,"  "Sulfex,"  and 
"Metafine". 

MaJo-Iactic  Bacteria 

By  letter  (#2)  dated  June  9. 1982.  the 
GRAS  Review  Branch  addressed  tfie  use 
in  wine  production  of  Leuconostoc 
oenos,  a  type  of  malo-lactic  bacteria.  A 
search  by  the  GRAS  Review  Branch  of 
its  files  shows  no  information  regarding 
this  type  of  malo-lactic  bacteria.  FDA 
states  that  in  order  to  obtain  FDA  GRAS 
approval  for  its  use,  a  peUtion  for  GRAS 
status  would  have  to  be  submitted.  ATF 
concludes  that  since  this  is  a  type  of 
malo-lactic  bacteria  which  is  naturally 
present  during  fermentation  and  has 
gained  widespread  acceptance  among 
domestic  winemakers.  Leuconostoc 
oenos  is  deemed  to  be  acceptable  in 
good  commercial  practice  for  the 
intended  use  in  standard  wine. 

By  letter  (#3)  dated  July  19. 1982,  the 
Food  Science  Department  of  the 
Pennsylvania  State  University  offered 
comment  on  malo-lactic  bacteria.  The 
commenter  suggests  that  the  reference 
to  "patented"  strains  of  malo-lactic 
bacteria  be  deleted  and  that  the  more 
general  term  "malo-lactic  bacterial 
cultures"  be  Usted  in  order  that 
unpatented  as  well  as  patented  strains 
be  allowed  to  be  used  since  all  strains 
are  natural.  ATF  concurs  with  this 
comment  and.  threfore.  has  amended  the 
regulations  in  27  CFR  240.361  and 
240.365  to  read  "malo-lacti€  bacteria 
listed  in  Subpart  ZZ  '  of  Part  240.  The 
reference  to  "malo-lactic  bacteria"  in  Zr 


CFR  240.1051  specifies  the  "Levconostoc 
oenos  ". 

Potassium  Bicarbonate 

The  Food  Science  Department  of 
Pennsylvania  Statp  University  (#3)  as 
well  as  North  Salem  Vineyard  (#15)  and 
Chalet  Debonne  Vineyards  (#16) 
requested  that  potassium  bicarbonate  be 
added  to  the  hst  of  approved  wine 
treating  materials.  Potassium  carbonate 
is  presently  authorized  for  the  treatment 
of  wine.  ATF  has  found  that  potassium 
bicarbonate  is  more  effective  than 
potassium  carbonate  in  some  instances 
in  reducing  excess  natural  acidity  in 
wine.  ATF  finds  that  winemakers  should 
have  the  option  of  using  either  to  treat 
wine  since  both  constitute  good 
commerical  practice.  Acconiingly.  ATF 
concurs  with  the  commenters  and  has 
amended  the  reference  to  potassium 
carbonate  to  include  the  bicarbonate 
with  the  same  conditions  that  the 
natural  or  fixed  acids  not  be  reduced 
below  5  parts  per  thousand  (5  grams  per 
liter). 

Thiamine  (Vitamin  B-1) 

Sebastiani  Vineyards  in  a  July  22. 
1982.  letter  (#4)  requested  that  thiamine 
(vitamine  B-1)  be  listed  specifically  as 
an  approved  material  for  use  in  the 
treatment  of  wine.  Thiamme  is  naturally 
present  in  grape  juice  and  is  a  necessary 
nutrient  for  the  powth  of  yeast  during 
the  fermentation  of  juice  into  wine.  ATF 
concurs  with  the  comment  and. 
accordingly,  has  made  a  specific 
reference  to  thiamine  in  27  CFR 
240.1051. 

Calcium  Sulfate 

Paul  Thomas  Wines  (#5)  requested 
approval  to  use  calcium  sulfate  in  the 
production  of  rhubarb  wine  in  order  to 
remove  oxalic  acid  which  occurs 
naturally  in  rhubarb.  If  not  removed 
from  the  juice  or  wine,  oxahc  acid  reacts 
with  calcium  in  the  human  body  to  form 
calcium  oxalate.  Since  rhubarb  wine  is 
an  agricultural  wine  and  regulations  in 
27  CFR  240.465  require  the  submisaion  of 
a  formula  to  cover  the  production  of 
agricultural  wine,  materials  intended  for 
use  in  the  treatment  of  such  wine  would 
be  listed  on  the  ATF  Form  698 
Supplemental  (512a29)  covering  the 
production  of  the  wine.  The  submission 
and  subsequent  approval  by  ATF  of  a 
formula  listing  the  use  of  oxalic  acid  to 
treat  rhubarb  juice  would  obviate  the 
necessity  of  listing  this  specific  use  in  27 
CFR  240.1051. 

Paul  Massoi  Vineyards  (#8)  filed  a 
letter  request  to  use  caldum  sulfate  on  a 
continuing  basis  to  treat  all  standard 
wine  at  a  use  level  not  to  exceed  flje 
prescribed  2  grams  per  Uter  of  «vine. 


Following  the  submissitMi  of  the  request, 
however,  the  commenter  informed  the 
review  panel  that  the  request  was  being 
withdrawn.  Acordingly,  the  original 
limitation  restricting  the  use  of  calcium 
sulfate  only  for  lowering  the  pH  of 
sherry  wine  is  retaiiied  without  change. 

Silica  Gel 

Scott  Laboratories.  Inc..  and  E.  ft  J. 
Gallo.  in  separate  comments  (#7, #14). 
requested  that  silica  gel  (colloidal 
silicon  dioxide)  not  be  limited  to  the  30 
percent  concentration  level  proposed  in 
the  notice  since  sllida  gel  is  available  in 
concentrations  other  than  30  percent 
Silica  gel  has  a  history  of  use  in  good 
commerical  practice  and  has  be«i 
approved  at  increasingly  greater  use 
levels  to  the  present  level  of  20  pounds 
per  1.000  gallons  of  wine.  ATF  maintain^ 
that  the  percentage  limiting  the 
concentration  level  to  30  percent 
imposes  an  unnecessary  regulatory 
burden  on  manufactuers  and 
winemakers  who  use  silica  gel  in  the 
treatment  of  wine.  The  limit  of  20 
pounds  per  1.000  gallons  is 
representative  of  the  use  level  requested 
by  the  wine  industry  and  constitutet 
good  commerical  practice  among  U.S. 
winemakers.  In  recognition  of  the 
history  of  increases  of  the  usage  level  of 
the  30  percent  concentration  from  QUI 
pounds,  to  1.8  pounds,  5  pound*.  10 
pounds,  and  ultimately  to  20  poinds  per 
1.000  gallons  of  wine,  die  limitation  on 
use  is  stated  in  this  final  rule  as  the 
equivalent  of  20  pounds  of  silica  gel  at  a 
30  percent  concentration  per  1.000 
gallons  of  wine. 


Enzymatic  Activity 

Scott  Laboratories.  Inc.,  (#7)  also 
advocated  the  Hating  of  protease,  a 
proteolytic  enzyme,  to  control  foaming 
during  the  fermentation  of  wine  and  for 
protein  (heat)  atabiUty.  In-Februaiy  1981, 
the  review  panel  contacted  Scott 
Laboratories  regarding  the  results  of 
studies  conducted  in  1982  by  various 
wineries  in  collaboration  with  Scott 
Laboratories.  ATF  received  comments 
(#38.  #39.  #40)  from  Roger  B.  Boulton  of 
the  Univeratty  of  California  (Davis), 
D  j\.  HeatbeH)eU  of  Oregon  State 
University,  as  well  as  from  Robert  S. 
Scott  of  Scott  Laboratories.  Inc.  These 
commenters  favored  inclusion  of 
protease  in  the  list  of  authorized  treating 
materials  to  control  foaming  of  bulk 
wine  during  fermentation  and  to 
stabilize  standard  wine.  Based  on  the 
review  of  these  comments  and  in 
recopdtion  of  die  prefnvnce  among 
winemakera  to  employ  an  enzyme  over 
other  types  of  cellar  treatment  for  Itoat 
statrility.  ATF  condtides  that  die  uae  of 
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this  matttrial  coiutitutes  good 
coouMrcial  practice  and.  tlierefore, 
merit*  the  inclusion  of  protease  in  the 
list  of  authorized  wine  treating 
materials. 

The  Ad  Hoc  Enzyme  Technical 
Committee  and  the  Technical 
Committee  of  the  California  Wine 
Institute,  in  separate  comments  (#11, 
#29).  each  recommended  the  hsting  of 
enzymes  as  treating  materials  but 
proposed  very  general  terms.  However, 
the  GRAS  Review  Branch  of  the  U.S. 
Food  and  Drug  Administration,  in  an 
advisory  opinion  dated  August  18, 1983. 
infonned  ATF  that  an  enzyme  used  in 
the  processing  of  foods  and  beverages 
must  be  specifically  identified  as  to 
source.  Therefore,  ATF  has  amended  the 
list  of  treating  materials  to  include 
specific  listings  of  the  enzymes  which 
are  approved  for  use  in  the  treatment  of 
wine.  Basically,  these  enz>'me8 
identified  by  their  trivial  of  functional 
names  are:  amylase,  catalase,  cellulase, 
glucose  oxidase,  pectinase,  and 
protease. 

The  Ad  Hoc  Enzyme  Technical 
Committee  also  requested  that  the 
authorization  to  use  amylase  enzyme  be 
extended  from  use  solely  in  distilling 
material  to  use  as  a  treating  material  for 
standard  wine  and  juice  to  convert 
starches  to  fermentable  sugars  and  to 
clarify  juice  and  wine.  The  Bureau  had 
proposed  in  Notice  No.  413  that  amylase 
enzyme  be  retained  for  use  in  the 
treatment  of  distilling  material  as 
prescribed  in  27  CFR  240.1051a. 
Following  the  close  of  the  comment 
period.  ATF  received  an  application 
from  a  winemaker  to  use  an  amylase 
preparation  to  clarify  standard  wine. 
Based  on  a  review  of  the  data  and 
samples  submitted  with  the  application. 
ATF  concludes  that  such  use  is 
acceptable  in  good  commercial  practice. 
By  an  applicatioa  dated  October  31. 
1983,  Sokol  Blosser  Winery,  BW-OR-ee, 
requested  authorization  to  use  an 
"anthocyanase"  enzyme  preparation  to 
reduce  color  in  the  juice  of  red  and 
black  grapes  prior  to  fermentation  of  the 
juice  into  white  wine.  ATF  requests 
comment  about  its  effectiveness  and 
whether  its  use  would  be  considered 
acceptable  in  good  commercial  practice 
among  winemakers. 

Sodium  Treating  Materials 

In  Notice  No.  413.  the  Biu^au 
proposed  to  delist  all  sodium  treating 
materials. 

Virginia  Chemicals  (#13)  commented 
that  no  technical  data  can  be  found 
which  indicates  that  the  use  of  either 
sodium  metabiaulfite  or  sodium  bisulfite 
represents  any  hazard  that  would 
warrant  discontinuance  of  use  of  either 


in  the  treatment  of  wine,  juice,  and 
distilling  material.  Villa  Bianchi  Winery 
in  its  several  comments  («3a  #37), 
United  Vintners  (#10).  and  Canada  Dry/ 
Grars  (#27).  also  objected  to  the 
delisting  of  the  sodium  preservative 
agents. 

Olsson  and  Frank,  P.C.,  on  behalf  of 
Villa  Bianchi  Winery  (#30).  expressed 
concern  that  the  deletion  of  sodium 
compounds  may  create  a  safety  problem 
as  well  as  be  contrary  to  sound  public 
policy.  The  commenter  cited  the 
coincidence  that  the  notice  of  proposed 
rulemaking  published  by  ATF  in  the 
Federal  Register  appeared  in  the  same 
issue  as  FDA's  voluntary  sodium 
labeling  proposal  and  questioned 
whether  this  is  part  of  a  governmental 
movement  to  reduce  sodium 
consumption.  The  commenter  also  asked 
that  ATF  postpone  any  action  to  delete 
the  use  of  sodium  compounds  until  some 
reasonable  alternative  exists  and  cited 
the  Mobay  Chemical  Corporation's  Piling 
of  a  food  additive  petition  for  approval 
of  dimethyidicarbonate  (DMDC)  by  the 
Food  and  Drug  Administration.  In  a 
second  comment  (#37),  Olsson  and 
Frank,  P.C,  requested  the  continued  use 
of  sodium  citrate  as  a  treating  material 
for  wine  and  expressed  concern  that  the 
elimination  of  sodium  in  the  treatment 
of  wine  could  pose  a  potential  health 
risk. 

By  letter  (#27)  dated  Decembr  15, 
1982,  Canada  Dry/Grafs,  advocated  the 
retention  of  sodium  benzoate.  sodium 
citrate,  and  sodium  metabisulfite  as 
preservative  agents  in  the  treatment  of 
wine. 

In  a  letter  («28)  dated  Decembr  15, 
1982.  Beaulieu  Vineyards,  expressed 
opposition  to  the  deletion  of  sodium 
chloride  (brime)  solutions  in  the 
preparation  of  albumen. 

It  is  ATFs  understanding  that 
winemakers  have  had  concern  for  many 
years  about  sodium  levels  and  that  over 
the  past  20  years  individual  winemakers 
have  substituted  other  materials  and 
processes  as  alternatives  to  sodium 
treating  materials  in  order  to  reduce  the 
amount  of  sodium  present  in  wine 
offered  for  sale  to  consumers.  Citric  acid 
or  potassium  citrate  may  be  substituted 
to  achieve  the  effect  intended  by  the  use 
of  sodium  citrate.  Potassium 
metabisulfite  may  be  used  in  place  of 
sodium  metabisulfite.  With  regard  to  the 
use  of  sodium  benzoate,  ATF  maintains 
that  there  are  authorized  treatments 
which  can  be  substituted  to  obtain  the 
same  effect.  ATF  is  also  listing 
potassium  benzoate  in  this  final  rule  but 
is  soliciting  comment  in  Notice  No.  543 
regarding  the  effectiveness  of  potassium 
benzoate  as  a  sabstitute  for  sodium 


benzoate  in  the  treatment  of  standard 
wine. 

The  Wine  Institute  (#30),  representing 
455  winemakers,  commented  that  the 
use  of  sodium  treating  materials  is  no 
longer  considered  to  be  acceptable  as 
"good  commercial  practice"  by  its 
Technical  Committee  and,  accordingly, 
supports  the  ATF  proposal. 

In  the  Federal  Register  of  June  18, 1982 
(47  FR  26580),  FDA  published  a  proposal 
to  amend  the  food  labeling  regulations 
to  provide  for  the  labeling  of  sodium.  In 
the  same  issue  of  the  Federal  Register 
(47  FR  28590).  FDA  published  the  Notice 
of  GRAS  Safety  Review  of  Sodium 
Chloride.  In  the  Federal  Register  of  April 
18, 1984  (49  FR  15510),  FDA  published  a 
final  rule  pertaining  to  sodium  labeling. 
In  addressing  the  comments  which  were 
received  in  response  to  the  proposal, 
FDA  cites  in  the  preamble  of  the  final 
rule  reference  to  the  scientific  data 
linking  sodium  consumption  and 
hypertension.  The  preamble  of  the  final 
rule  states,  in  part,  that — 

'   *   '  FDA  has  reviewed  the  available  data 
on  the  health  implications  of  excessive 
sodium  consumption,  and  has  concluded  that, 
"(although  scientists  disagree  about  the  role 
of  [sodium]  intake  as  a  basic  causative  factor 
in  essential  hypertension,  there  is  a  broad 
consensus  in  the  scientific  community  that 
[sodium]  is  one  of  the  factors  in  the 
development  of  hypertension  in  susceptible 
individuals,  and  that  excess  sodium 
consumption  aggravates  hypertension"]  (47 
FR  26592).  The  agency  reiterates  this  position. 
*  '  *  FDA  continues  to  believe  that  the 
agency  should  focus  its  regulatory  efforts  on 
providing  information  to  consumers  so  that 
they  can  structure  their  diets  to  meet 
individual  health  needs,  and  on  working  with 
manufacturers  to  reduce  the  amount  of 
sodium  in  processed  foods.  The  food 
processing  industry  is  in  the  best  position  to 
reduce  the  amount  of  sodium  in  processed 
foods.  •   •   *  (49  FR  15511) 

FDA  stated  further  that  over  80 
percent  of  the  approximately  2,700 
comments  received  in  response  to  the 
sodium  labeling  proposal  were  from 
individual  consumers  and  that  these 
comments  were  almost  unanimous  in 
either  supporting  the  agency's  sodium 
initiatives  or  in  calling  upon  FDA  to  do 
more  in  bringing  about  increased  sodium 
labeling  and  a  reduction  of  sodium  in 
processed  foods  (49  FR  15511).  FDA  also 
stated  that  its  1978  survey  of  consumers 
revealed  that  salt  was  second  only  to 
sugar  as  a  food  ingredient  consumers 
sought  to  avoid  (49  FR  15511).  Data  from 
a  1982  survey  funded  by  FDA  and 
conducted  by  the  National  Heart,  Lung, 
and  Blood  Institute,  revealed  that  nearly 
two-thirds  of  consumers  have  some 
degree  of  concern  about  their  sodium 
consumption  and  almost  half  are  tryinig  ■ 
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to  reduce  it  (49  FR  15511).  FDA  stated  iu 
belief  that  the  great  weight  of  the 
evidence  strongly  supports  the 
prevailing  consensus  among  scientists 
that  it  would  be  prudent  for  the  general 
population  to  reduce  sodium 
consumption  whenever  possible  (49  FR 
15511],  FDA  expressed  the  position  that 
significant  benefits  are  likely  to  be 
derived  by  the  general  population  by 
moderating  sodium  intakes,  and  no 
convincing  evidence  has  been  presented 
to  demonstrate  that  a  moderate  but 
significant  reduction  of  sodium  intake 
would  have  any  adverse  health  effects 
(49  FR  15513).  "If  incidence  rates  remain 
at  current  levels,  about  85  percent  of  all 
U.S.  citizens  will  have  developed 
definite  or  borderline  high  blood 
pressure  by  the  time  they  are  65  to  74 
years  of  age.  Therefore.  |FDA]  remains 
convinced  that  the  public  in  general  will 
benefit  from  a  reduction  in  sodium 
intake  even  though  some  persons  do  not 
presently  require  it"  (49  FR  15513). 

Under  the  topic  of  "Health  Issues"  in 
the  preamble  of  the  FDA's  document, 
the  agency  addressed  the  concerns 
expressed  by  a  few  commenters  that 
FDA's  "efforts  to  encourage  the  general 
population  to  moderate  their  intake  of 
sodium  would  lead  to  medical  problems 
for  certain  segments  of  the  population." 
These  commenters  had  "urged  that  FDA 
make  it  clear  that  pregnant  women  and 
persons  living  in  tropical  or  subtropical 
environments  or  persons  engaged  in 
physically  strenuous  occupations  need 
not  necessarily  moderate  their  intake  of 
sodium,  because  such  groups  have  an 
increased  need  for  sodium  in  the  diet" 
(49  FR  15514).  FPA  responded  that: 

The  agency  doet  not  consider  the 
increased  requirement  for  sodium  during 
pregnancy  to  be  a  problem  even  for  women 
who  seek  to  moderate  their  daily  intake  of 
sodium.  However,  the  general  advisory  to 
moderate  sodium  intake  would  not  be 
applicable  for  pregnant  women  on  extremely 
restricted  diet*.  These  cases  are  rare  and 
such  women  should  be  under  a  physician's 
care  for  the  problems  necessitating  the 
restricted  diet.  The  agency  acknowledges 
that  there  also  is  a  concern  for 
unacclimatiied  individuals  performing  heavy 
work  in  hot  environments.  Hoiwever,  the«e 
individuals  constitute  only  a  small  segment  of 
the  population  in  hot  environments  and  the 
need  for  increased  levels  of  sodium  is 
transient  and  usually  disappears  inl  to  2 
weeks  as  a  result  of  the  physiological 
adjustment  to  the  new  environment. 

In  light  of  the  Wine  Institute's 
comment,  the  availability  of  potassium 
treating  materials  to  serve  as  substitutes 
for  sodium  treating  materials,  th£ 
practice  among  winemakers  to  eliminate 
the  use  of  sodium  in  the  treatment  of 
wine  and  the  recently  published  positioo 
of  the  U.S.  Food  and  Drug 


Administration.  ATF  is  delisting  the 
sodium  treating  materials.  U«e  of  these 
materials  is  no  longer  deemed  to  be 
acceptable  in  good  commercial  practice 
among  winemakers.  Proprietors  have 
the  option  of  using  citric  acid  or 
potassium  citrate  in  place  of  sodium 
citrate.  With  regard  to  sodium 
metabisulfite,  proprietors  have  the 
option  of  using  potassium  metabisulfite. 

Nitrogen 

Canada  Dry/Grafs  (#27)  advocated 
retention  of  the  proposed  limitations  on 
the  use  of  nitrogen,  an  inert  gas  used  to 
fill  headspace  in  wine  containers. 
Nitrogen  provides  structural  support  to 
the  thin  walls  of  aluminum  cans.  In  light 
of  the  fact  that  nitrogen  is  an  inert  gas, 
i.e..  it  does  not  react  with  wine  filled 
into  a  bottle,  can  or  other  type  of 
container,  and  rapidly  dissipates  upon 
the  breaking  of  the  seal  closing  the 
container.  ATF  is  striking  the  maximum 
usage  level  for  nitrogen  and  the 
reference  limiting  its  use  to  sparkling 
wine.  This  will  permit  use  of  nitrogen  in 
the  bottling  and  canning  of  still  wines  as 
well  as  sparkhng  wine. 

Casein 

By  letter  (*19)  dated  November  23. 
1982,  Tedeschi  Vineyard  and  Winery 
requested  that  the  limitation  of  3.6 
grams  per  liter  for  the  use  of  casein 
(potassium  caseinate)  be  increased  to  a 
higher  level.  The  commenter  apparently 
had  misread  the  limitation  imposed  on 
the  use  of  milk  powder  in  the  referenece 
section  of  the  Hst  of  treating  materials. 
Milk  powder,  a  synonym  for  casein,  is  a 
term  which  is  no  longer  widely  used.  In 
consideration  of  the  confusion  created 
by  the  listing  of  a  hmitation  for  milk 
powder  and  the  obsolescence  of  the 
term  "miik  powder."  ATF  is  deleting  the 
reference  to  milk  powder  and  the 
limitation  on  the  use  of  milk  powder. 
ATF  has  placed  no  limitation  on  the  use 
of  casein. 

Antimicrobial  Agents 

The  GRAS  Review  Branch  (FDA) 
forwarded  a  transmittal  letter  (#20)  with 
copies  of  the  documents  which  the 
Center  for  Science  in  the  Public  Interest 
(CSPI)  filed  with  the  Food  and  Drug 
Administration  on  October  28, 1982, 
regarding  the  use  of  su/fiting  agents  in 
foods  and  beverages.  Also  incJiided  in 
the  materials  which  accompanied  the 
FDA's  letter  was  the  FDA's  July  B.  1982. 
notice  of  proposed  rulemaking  to  affirm 
the  CRAS  status  ol potassium 
metabisulfite  at  21  CFR  184.3637,  sodium 
bisulfite  at  21  CFR  184.373a  and  sodium 
metabisulfite  at  21  CFR  184.3766.  These 
three  sections  of  the  Federal  food  and 
drug  regulations  have  specific 


references  to  tke  lue  of  these  malarials 
as  antimicrobMl  cgento  in  the  tiealnent 
of  alcohoHc  beyoriigea. 

Since  ATF  is  reoraving  the  sodiuiB 
compounds  from  the  list  of  authorixed 
treating  matsrials  for  wine,  the  FDA 
references  in  H  184.3738  and  184.3786  to 
the  use  of  wxliuin  bisulfite  and  sodium 
metabisulfite  in  the  treatment  of 
"beverages,  alooholic"  will  require 
conforming  changes.  ATP  has  advised 
FDA  of  the  prohibition  of  sodium 
bisulfite  and  sodium  metabisulfite  in  the 
treatment  of  wine. 

By  letter  (#32)  dated  December  2a 
1982,  the  Center  for  Science  in  the  Public 
Interest  applauded  ATPs  decision  to 
remove  sulfiting  agents  containing 
sodium  from  the  list  of  materials 
considetred  acceptable  in  "good 
commercial  practice"  but 
simultaneously  criticized  ATFs 
proposal  to  retain  potassium 
metabisulfite  and  sulfur  dioxide  as 
antimicrobial  agents  in  treatment  of 
wine. 

In  a  December  15. 1982,  comment. 
John  F.  Wilk  (#25)  requested  that  ATP 
evaluate  the  use  of  all  chemical  agents, 
specifically  sulfiting  agents,  in  grape 
juice  and  wine,  substitute  a  process 
known  as  "the  Walthari  Process"  for 
treatments  with  sulfur  and  other 
preservative  chemicals,  and  require 
disclosure  in  labeling  of  the  addition  of 
preservative  agents  to  wine.  In  a  second 
comment  (#31),  Mr.  Wilk  requested  a 
public  hearing  in  which  he  wished  to 
take  the  opportunity  to  explain  the 
Walthari  Process. 

The  use  of  sulfur  dioxide  is  necessary, 
common  to.  and  historically  documented 
in  winemaking.  At  the  present  time. 
there  is  insufficient  scientific  data  to 
justify  ATFs  delisting  of  the  use  of 
•ulfiting  agents  in  the  treatment  of  wine. 
Accorcfingly.  ATF  is  retaining  sulfur 
dioxide  as  an  authortted  preservative 
agent  in  the  treatment  of  wine. 
However,  if  at  some  future  date  the  U.S. 
Food  and  Drug  Administration  were  to 
determine  that  the  sulfiting  of  foods  and 
beverages  presents  a  risk  to  the  public 
health  and  requires  labeling  disclosure, 
ATF  would  promptly  propose  the 
disclosure  in  labeling  of  sulfur  dioxide 
and  sulfiting  agents. 

In  recognition  of  the  health  concerns 
over  the  use  of  sulfiting  agents  in  foods 
and  beverages  including  wines,  ATF  is 
issuing  a  notice  of  proposed  rulemaking. 
Notice  No.  543,  proposing  reduced  usage 
levels  of  not  more  than  125  parts  per 
million  total  sulfur  dioxide  for  low  sugar 
red  and  rose  wines  and  175  parts  per 
million  total  sulfur  dioxide  for  low  sugar 
white  wine.  The  350  parts  per  million 
limitation  would  be  reduced  to  275  parts 
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per  million  for  high  sugar  wines,  i.e.. 
wines  having  ■  sugar  content  of  5  or 
more  grams  per  100  milliliters.  ATF 
welcomes  additional  comments  from  all 
interested  parties  as  to  what  maximum 
residual  levels  of  sulfiu-  dioxide  would 
be  acceptable  in  a  Tmal  rule  and 
whether  5  grams  per  100  milliliters  is  the 
level  at  which  to  distinguish  between 
high  sugar  and  low  sugar  wines. 
Commenters  should  refer  to  Notice  No. 
543  for  the  specifics  of  the  ATF 
proposal. 

"uie  Wine  Institute  Technical 
Committee  (#29)  took  exception  to  the 
proposed  inclusion  of  potassium 
benzoate  and  the  parabens,  i.e.,  the  n- 
alkyl  esters  of  p-hydroxy-benzoic  acid 
(methyl-,  propyl-,  and  heptyl-)  as 
antimicrobial  agents  for  use  in  the 
treatment  of  wine  and  the  use  of 
propylene  glycol  as  a  solvent  for  the 
parabens.  The  commenter  opposed  the 
inclusion  of  these  materials  in  the  list  of 
authorized  treating  materials  on  the 
basis  that  such  use  is  not  acceptable  in 
good  commercial  practice.  Based  on  the 
review  of  comments  received  in 
response  to  Notice  Nos.  413/428,  ATF  is 
proposing  in  Notice  No.  543  to  delete  the 
parabens  and  propylene  glycol,  a 
solvent  used  in  the  preparation  of  the 
parabens,  from  the  list  of  authorized 
treating  materials  and  is  requesting  the 
submission  of  comments  as  to  whether 
potassium  benzoate  should  remain  on 
the  list  of  authorized  treating  materials. 
In  the  interim  period  during  which 
comments  wiU  be  reviewed,  ATF  is 
continuing  the  listing  of  the  parabens, 
propylene  glycol  and  potassium 
benzoate. 

Maltol  and  Ethyl  Maltol 

Seven  commenters  (#9,  #io,  #12.  #21, 
#22.  #29,  and  #36)  addressed  the  ATF 
proposal  to  remove  maltol  and  ethyl 
maltol  from  the  Hst  of  authorized  wine 
treating  materials.  Both  of  these 
materials  had  originally  been  approved 
"to  smooth  wine:"  however,  tjoth  are 
listed  in  FDA  regulations  as  flavoring 
adjuvants  (enhancers).  Ethyl  maltol  does 
not  occur  naturally  whereas  maltol  does 
occur  naturally  m  several  plants  but  is 
not  a  natural  constituent  of  grapes.  ATF 
is  requesting  additional  comments  on 
the  continued  use  of  these  materials 
through  the  issuance  of  Notice  No.  543. 
In  the  interim  period  during  which 
comments  will  be  reviewed,  ATF  will 
allow  the  continued  use  of  maltol  at  a 
maximum  level  of  250  milligrams  per 
liter  and  ethyl  maltol  at  a  maximum 
level  of  100  milligrams  per  liter.  These 
are  the  limitatidns  which  historically 
have  been  used  by  winemakars  in  good 
oranmerclal  practice  in  treating  certain 
t]rpcs  of  wines.  .  ^ 


Use  of  Water  to  Prepare  Slurries  of 
Wine  Treating  Materials 

Almaria  Vineyards  (#6),  the  Wipe 
Institute  (#29,  #34),  and  Sebastiani 
Vineyards  (#18),  addressed  comments 
to  the  use  of  water  to  prepare  slurries  of 
wine  treating  materials.  ATF,  in  Notice 
No.  413,  differentiated  between  the  use 
of  water  to  rehydrate  yeast  and  the  use 
of  water  to  prepare  treating  materials. 
The  Bureau  proposed  to  limit  the 
addition  of  water  in  yeast  rehydration  to 
not  more  than  a  0.26  percent  increase  in 
volume  and  to  limit  the  use  of  treating 
material  slurries  to  not  more  than  a  1.0 
percent  increase  in  volume  (separate 
from  the  limitation  on  yeast 
rehydration). 

Sebastiani  Vineyards  commented  in 
favor  of  the  ATF  proposals.  The  Wine 
Institute  and  Aimarla  Vineyards 
requested  that  the  use  of  water  for 
whatever  purpose  total  not  uice  •han  3 
percent  by  volume. 

With  regard  to  yeast  rehydration.  ATF 
maintains  the  position  that  the  use  of 
yeast,  a  basic  component  of  the 
fermentation  process,  does  not 
constitute  a  cellar  treatment.  The  0.28 
precent  limitation  proposed  in  Notice 
No.  413  was  obtained  by  contacting 
yeast  suppliers  in  order  to  determine  the 
amount  of  water  actually  needed  to 
rehydrate  yeast.  Based  on  updated 
information  obtained  from  these  same 
suppliers,  ATF  is  increasing  the  limit  to 
0.5  percent  which  ATF  maintains  is 
representative  of  good  commercial 
practice  among  yeast  suppliers. 

With  regard  to  water  slurries, 
however,  the  Bureau  is  still  not 
convinced  that  water  additions 
exceeding  1.0  percent  by  volume  are 
necessary.  The  1.0  percent  limitation  is 
based  on  histnical  use  and  represents 
good  commercial  practice  among 
winemakers  td  date.  Accordingly,  ATF 
is  maintaining  the  1.0  percent  by  volume 
limitation  but  requests  additional 
comment  from  all  interested  parties 
about  increasing  the  1.0  percent 
limitation  to  as  much  as  3.0  percent  by 
volume  as  proposed  by  these 
commenters.  Persons  interested  in  this 
issue  should  forward  comments  to 
Notice  No.  543. 

Potassium  Bitartrate 

Conestoga  Vineyards,  in  a  letter  (#24) 
dated  December  8, 1982,  requested  that 
the  usage  level  of  potassium  bitartrate 
be  increased  from  4  pounds  per  1,000 
gallons  to  35  pounds  per  1,000  gallons 
for  use  in  the  cold  stabilization  of  wine 
by  means  of  the  "seeding"  process. 
Examination  of  the  scientific  data 
pertaining  to  tbe  "seeding"  process 
shows  that  thia  process  is  an  effective 


method  of  stabilizing  tartrates  in  wine. 
The  process  has  gained  increasing 
acceptance  among  winemakers  in  the 
United  States.  During  the  past  year,  ATF 
authorized  experimentation  at  the 
increased  usage  level. 

The  Wine  Institute  (#29)  requested 
that  there  be  no  limit  placed  on  the 
amount  of  potassium  bitartrate  used  in 
the  treatment  of  wine.  ATF  does  not 
concur  with  the  Wine  Institute  comment. 
The  most  current  scientific  literature 
references  the  use  of  potassium 
bitartrate  at  a  maximum  level  of  35 
pounds  per  1,000  gallons  as  the  optimum 
level  of  use  for  the  intended  effect. 
Accordingly,  the  use  of  potassium 
bitartrate  will  be  limited  to  35  pounds 
per  1.000  gallons  of  wine. 

Activated  Carbon 

San  Benito  Vineyards,  in  its  comment 
( 1i?23j  dated  December  8, 1982, 
addressed  the  uses  of  activated  carbon 
and  hydrogen  peroxide.  The  commenter 
asked  that  the  reference  to  activated 
carbon  be  broadened  to  cover 
specifically  its  use  as  a  deodorizer.  ATF 
maintains  that  the  stated  use  of 
activated  carbon  "to  clarify  and  to 
purify  wine"  encompasses  its  use  as  a 
deodorizer  in  wine. 

The  Wine  Institute  (#29)  proposed 
adding  specific  mention  in  27  CFR 
240.361,  240.365,  240.401,  and  240.405  of 
the  use  of  activated  carbon  as  a 
fermentation  aid  to  assist  precipitation 
and  dropping  specific  mention  of  this 
use  in  27  CFR  240.1051.  ATF  has  made  a 
general  reference  to  the  use  of 
precipitating  agents  in  each  of  the  four 
production  sections  but  has  inserted  in 
each  section  a  specific  reference  to 
Subpart  ZZ. 

Color  Reduction 

In  light  of  the  consumer  demand  for 
white  wines  and  the  glut  of  red  and 
black  grapes,  there  is  genuine  interest 
among  winemakers  for  materials  and 
processes  to  reduce  color  in  the  juice 
from  red  and  black  grapes  so  that  the 
juice  may  subsequently  be  fermented 
into  white  wine. 

Prior  to  the  issuance  of  Notice  No.  413, 
ATF  has  received  separate  applications 
from  winemakers  to  use  activated 
carbon  and  hydrogen  peroxide  in  the 
treatment  of  the  juice  pressed  from  red 
and  black  grapes.  In  Notice  No.  413, 
ATF  requested  comments  regarding  the 
acceptability  of  the  continued  use  of 
these  treatments  to  reduce  color  in  the 
juice  of  red  and  black  grapes.  The  Wine 
Institute  (#29)  advocated  the  delisting 
of  the  use  of  activated  carbon  and 
hydrogen  peroxide  to  decolorize  juice 
from  red  and  black  grapes.  United 
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Vintners,  Inc.  (*10)  favored  retention  of 
the  use  of  activated  carbon  to  reduce 
color  in  juioe  and  wine.  The  New  Yoric 
State  Wine  Grape  Growers,  Inc.  (#26) 
favored  retention  of  the  use  of  hydrogen 
peroxide  to  remove  color  from  the  juice 
of  red  and  black  grapes. 

San  Benito  Vineyards  (#23)  inquired 
why  a  batch  of  wine  produced  from 
juice  treated  with  hydrogen  peroxide 
may  only  be  blended  with  other 
standard  wine  rather  than  be  bottled 
without  prior  blending.  In  light  of  the 
fact  that  the  imposition  of  this  limitation 
resulted  from  the  original  application 
filed  to  use  hydrogen  paroxide  for  this 
purpose  and  pot  from  any  problem  with 
its  use  in  godi  commercial  practice, 
ATF  has  no  objection  to  dropping  this 
restriction.  Accordingly  the  "reference" 
column  has  been  so  amended. 

By  letter  dated  October  31, 1983.  Sokol 
Blosser  Winery.  BW-OR-66.  appUed  for 
authorized  to  employ  an 
'  'an  thocyanase  "  emyme  preparation  as 
a  cellar  treatment  to  reduce  color  in  the 
juice  of  red  and  black  grapes  prior  to 
fermentation  of  such  juice  into  wine. 

In  Notice  No.  54j|  which  is  being 
published  concurqwitly  with  this 
Treasury  decision^TF  solicits 
comment  from  wii  {makers  and  other 
interested  parties   ^garding  the 
acceptability  of  tb  '  use  of  activated 
carbon  or  hydroge  i  peroxide  or  the 
enzyme  preparatic  i  to  reduce  color  in 
the  juice  of  red  ani  i  black  grapes  prior  to 
fermentation  of  such  juice  into  wine.  In 
the  interim  period  until  the  rulemaking 
process  is  completed,  the  continued  use 
of  either  activated  carbon  or  hydrogen 
peroxide  to  remove  color  from  the  juice 
of  red  and  bkck  grapes  will  be 
permitted.  Hbwever.  ATF  action 
regarding  th^se  of  an  anthocyanase 
enzyme  to  decolorize  juice  is  dependent 
upon  the  outcome  of  the  rulemaking 
process.  For  information  concerning  this 
enzyme  preparation,  winemakers  and 
other  interested  parties  may  contact  the 
ATF  Reading  Room.  The  winemaker's 
application  in  a  part  of  the  comment  file 
for  Notice  No.  543. 

Ultrafiltration 

In  February  1984.  ATF  received  an 
application  from  Papagni  Vineyards, 
BW-CA-4830,  for  authorizations  to 
employ  an  "ultrafiltration"  process  using 
membrances  of  various  molecular  sizes 
to:  (1)  Remove  proteinaceous  material 
from  wine,  (2)  remove  the  pink  color 
from  blanc  de  noir  wines,  (3)  reduce 
harsh  tannic  material  from  white  wine 
produced  from  white  skinned  grapes, 
and  (4)  separate  red  wine  into  low  color 
and  high  color  wine  fractions  for 
blending  purposes.  This  application  was 
received  after  the  close  of  the  comment 


period  for  Notice  Nos.  413/426. 
However,  in  light  of  the  interest  in  and 
controversy  over  ^  nse  of  activated 
carbon,  hydrogen  peroxide  and 
enzymatic  activity  to  decolorize  the 
juice  of  red  grapes.  ATF  fs  airing  this 
application  in  Notice  No.  543  in  order  to 
obtain  public  comment  prior  to  making  a 
decision  as  to  whether  such  a  process 
may  be  applied,  in  whole  or  in  part,  in 
the  celler  treatment  of  wine.  For 
information  regarding  the  application  to 
use  "ultrafiltration"  in  the  treatment  of 
wine,  winemakers  and  other  interested 
parties  may  contact  the  ATF  Reading 
Room  The  winemaker's  application  is  a 
part  of  the  comment  file  for  Notice  No. 
543. 

General  Comment 

The  New  York  State  Wine  Grape 
Growers,  Inc.,  in  a  November  19. 1982, 
letter  (#17),  advocated  maximum 
flexibility  in  materials  and  processes  for 
wine  production  and  stated  its  general 
support  for  ATTs  proposals  pertaining 
to  both  deletions  and  accepted 
practices. 

Editing  Changes 

Mr.  William  F.  Randolph,  Deputy 
Associate  Commissioner  for  Regulatory 
Affairs,  U.S.  Food  and  Drug 
Administration,  in  a  telephone  call  (*35) 
on  October  14. 1982,  recommended 
editing  changes  pertaining  to  the  citation 
of  metric  measure  and  chemical 
nomenclature.  These  changes  have  been 
adopted.  In  a  letter  dated  December  28, 
1982,  Mr.  Taylor  Quinn,  Associate 
Director  for  Compliance.  Buerau  of 
Foods  (FDA),  submitted  editing 
corrections  (#33)  to  ATFs  citations  of 
Parts  172, 182,  and  184,  of  Title  21,  Code 
of  Federal  Regulations. 

Multiple  Comments 

The  following  summaries  highlight  the 
many  issues  addressed  in  the  multiple- 
comment  letters  forwarded  by  Almarla 
Vineyards  (#8),  United  Vintners.  Inc. 
(#10),  and  the  Wine  Institute  (#29).  For 
a  detailed  reading  of  these  comments, 
the  reader  may  contact  the  Bureau's 
Disclosure  Office  for  copies  of  the 
comments. 

Comment  of  Almarla  Vineyards 

By  letter  dated  August  3, 1982.  Dr. 
Alex  P.  Mathers  of  Almarla  Vineyards, 
commented  that  where  references  to 
certain  treating  materials  are  made  in 
other  parts  of  regulations  in  Title  27, 
Code  of  Federal  Regulations,  Part  240, 
there  is  no  need  to  make  further 
reference  to  these  same  materials  in 
Subpart  ZZ.  ATF  considered  the 
comment  and  concluded  that  in  the 
interest  of  providing  both  consumers 


and  winemakers  with  a  comprehensive 
list  of  materials  tfiat  may  be  uaed  in  ^ 
treatmant  of  svina  sad  to  leaaan  the 
amount  «f  ooofuian  about  wMdi 
materials  nay  or  nay  not  be  used  hi 
such  traatment  ATF  will  continue  to  list 
all  bona  fide  traattng  matariah  in  as 
many  plaoas  in  legulatiom  at  the 
Bureau  deems  to  be  necessary. 

With  regard  to  the  commenter's 
proposal  that  advisory  memoranda  from 
the  Department  of  the  Treasury  or  from 
an  industry  group  be  used  in  place  of  a 
detailed  list  of  treating  materials  in  27 
CFR  240.1051  el  al.  ATF  has  found 
through  experience  that  the  issuance  of 
advisory  memoranda  and  industry 
circulars  is  an  ineffective  means  of 
transmitting  information  to  winemakers 
since  the  information  conveyed  has 
often  been  misplaced  or  misconstrued  in 
transmission.  ATF  fmds  that  it  is  far 
more  effective  to  place  all  the  materials 
in  lists  in  the  same  regulatory  subpart 
and  to  update  the  liats  periodically  so 
that  both  coasumers  and  regulated 
industry  members  will  have  access  to 
the  list  aiMi  know  where  the  infonnaticni 
is  to  be  found. 

ATF  is  revising  the  wording  of  the 
regulations  to  provide  specificaUy  for 
the  publication  of  a  notice  in  the  ATF 
Quarteriy  Bulletin  to  advise  winemakers 
of  the  approval  of  a  material  or  ptocesi 
and  to  provide  specific  regulatory 
language  citing  the  discretionary 
authority  of  the  Director  to  issue  a 
notice  of  proposed  rulemaking  when  it  is 
determined  ^at  public  comment  Is 
needed  to  facilitate  the  Bureau's 
decision  making.  Periodically,  the 
Bureau  will  be  issuing  a  notice  of 
proposed  rulemaking  in  which 
comments  will  be  solicited  as  to 
whether  the  materials,  usage  levels,  and 
processes  approved  and  noticed  in  the 
ATF  Quarteriy  Bulletin  as  well  as  the 
materials,  usage  levels,  and  prooassas 
listed  in  Subpart  ZZ.  are  considered  to 
be  acceptable  in  "good  ctHnmercial 
practice"  in  accordance  with  the 
provisions  of  section  5382(c)  of  the 
Internal  Revenue  Code  of  1854.  »m 
amended. 

Ilie  ooramenter  has  expressed 
opposition  to  tte  "across^he-boaitf' 
deletion  of  the  sodium  treating 
materiai*.  In  addition,  the  commenter 
has  proposed  that  a  blanket 
authorization  of  not  more  than  3  percent 
water  by  volume  be  given  for  the 
rehydration  of  yeast  and  the  preparation 
of  water  based  slurries  of  treating 
materials.  ATF  has  responded  to  the 
commenter  in  an  eariier  part  of  this 
preamble. 
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Comment  of  the  Wine  Institute 

The  December  16, 1982.  letter  from  the 
Wine  Institute  (#29)  contains  many 
comments  on  the  proposed  regulations 
for  wine  treating  materials.  Earlier  in 
this  preamble,  ATF  responded  to 
specific  treatments  on  which  the  Wine 
Institute  has  commented.  The 
commenter  points  out  that  some 
materials  are  no  longer  in  use  in  the 
treatment  of  wine  but  remain  in  the 
Bureau's  proposed  list  of  materials  to  be 
retained  (ATT  concurs  and  has  made  the 
necessary  corrections);  that  the  Wine 
Institute  proposes  a  functional  grouping 
of  treating  materials  by  class  of  material 
where  appropriate  (ATF  considered  this 
proposal  but  concluded  that  an 
alphabetical  hsting  by  generic  name 
would  be  more  informative  and  easier  to 
follow). 

The  Wine  Institute  favored  maximum 
simplification  and  consolidation  of 
regulations  pertaining  to  wine 
treatments.  The  commenter  proposed 
that  where  materials  are  listed  in  other 
sections  of  Part  240  no  purpose  is  served 
by  the  duplication  of  citing  the  same 
materials  in  Subpart  ZZ.  Examples  of 
materials  cited  by  the  Wine  Institute 
were  sulfur  dioxide  at  CFR  24a523. 
carbon  dioxide  at  §§  240.510  and 
240.531-240.535,  and  fruit  adds  in  27 
CFR  240.364.  240.404  and  240.528. 
Although  Notice  No.  413  proposed 
revisions  to  the  list  of  treatments 
prescribed  in  Subpart  ZZ  of  Part  240, 
ATF  has  found  that  revisions  in  Subpart 
ZZ  required  revisions  in  other  subparts 
in  Part  240  as  well  as  the  drafting  of  a 
proposal  for  amendatory  language  in 
Part  4. 

The  conunenter  also  takes  exception 
to  the  Bureau's  proposal  to  limit  the 
rehydration  ofyeaat  to  not  more  than 
0J6  percent  by  volume  of  wine.  The 
commenter  states  that  water  used  to 
prepare  treating  materials  is  not  a 
means  of  diluting  wine. 

The  Wine  Institute  proposed  the 
delisting  of  ammonium  hydroxide  from 
the  hst  of  materials  authorized  for  use  in 
the  treatment  of  wine.  Since  ammonium 
hydroxide  is  a  water  treating  material 
used  solely  to  adjust  the  pH  of  water  to 
facihtate  the  dissolution  of  casein  prior 
to  the  addition  of  the  casein  to  wine, 
ammonium  hydroxide  is  not  subject  to 
regulation  by  ATF  and.  accordingly,  is 
being  delisted. 

The  Wine  Institute  proposes  that 
cellulose  be  removed  from  the  list  since 
it  is  an  inert  filtering  aid  which  is 
presently  covered  by  general  reference 
in  27  CFR  240.528.  ATF  has  decided  to 
delete  the  references  in  27  CFR  240.1051 
to  the  four  filtering  and  clarifying  aids, 
agar-agar,  carrageenan.  cellulose,  and 


diatomaceous  earth,  and  to  make 
specific  references  to  these  materials  in 
27  CFR  240.528.  The  use  of  these 
materials  is  deemed  to  be  acceptable  in 
good  commercial  practice  because  they 
act  only  as  filtering  and  clarifying 
agents  to  aid  in  the  removal  of  filterable 
material.  Limitations  are  not  necessary 
since  these  materials  do  not  dissolve  or 
react  with  wine  and  juice. 

With  regard  to  the  Wine  Institute 
proposal  to  delete  the  use  of  activated 
cathon  and  hydrogen  peroxide  to 
remove  color  from  juice  from  red  and 
black  grapes  on  the  basis  that  this  is  not 
acceptable  in  good  commercial  practice, 
ATF  maintains  that  this  issue  requires 
additional  comments  prior  to  the 
drafting  and  publication  of  a  final  rule. 
Accordingly,  the  use  of  activated  carbon 
and  hydrogen  peroxide  for  this  purpose 
has  been  retained  in  the  interim  until 
comments  have  been  received  and 
reviewed  from  a  notice  of  proposed 
rulemaking  which  is  being  issued 
concurrently  with  the  publication  of  this 
Treasury  decision. 

The  Wine  Institute  proposed  the 
deletion  of  mineral  oil,  charred  oak 
chips,  the  parabens,  potassium  citrate, 
and  propylene  glycol.  With  the 
exception  of  potassium  citrate  which 
may  be  used  to  treat  citrus  wines,  the 
Bureau  concurs  with  these  proposals.  In 
the  past  winemakers  would  suspend  a 
thin  film  of  mineral  oil  over  the  surface 
area  of  bulk  wine  to  prevent  oxidation 
of  the  wine.  In  place  of  mineral  oil. 
winemakers  are  using  nitrogen,  an  inert 
gas.  Charred  oak  chips  are  being 
delisted  since  their  use  is  for  flavoring 
formula  wines  and  not  for  use  in  the 
production  and  treatment  of  standard 
wine,  juice,  and  distilling  material.  The 
parabens  and  propylene  glycol  are  being 
retained  at  present.  However,  in  light  of 
the  Wine  Institute's  comment  and  the 
relatively  recent  listing  of  the  parabens 
for  use  in  the  cellar  treatment  of  low 
alcohol  wines  by  a  single  winemaker, 
ATF  is  proposing  their  deletion  from  the 
list  of  authorized  wine  treating  materials 
and  is  requesting  comment  from 
winemakers  and  other  interested  parties 
as  to  whether  the  use  of  the  parabens  is 
acceptable  in  good  commercial  practice 
among  winemakers. 

The  Bureau  is  retaining  potassium 
citrate  since  the  deletion  of  sodium 
citrate  may  require  substitutions  with 
citric  acid  and  potassium  citrate  in  the 
treatment  of  citrus  wines. 

With  regard  to  the  wording  of 
proposed  §  240.1052.  the  Wine  Institute 
recommended  changes  in  the  procedure 
to  be  followed  and  the  timetable  for  the 
approval  of  materials  intended  for  use  in 
the  treatment  of  wine  on  a  commercial 
scale.  ATF  has  evaluated  this  comment 


and  concurs.  Consequently,  specific 
provision  has  been  made  in  the 
regulations  to  allow  for  the  use  of  a 
material  on  an  experimental  basis  so 
that  the  winemaker  can  obtain  sufficient 
data  to  justify  the  filing  of  an  application 
for  use  of  the  treating  material  on  a 
commercial  scale.  ATF  is  providing  for 
an  experimental  authorization  in  a  new 
§  240.1052  and  redesignating  §  240.1052 
as  §  240.1053.  The  text  of  §  240.1052  will 
be  entitled  "Experimentation  with  new 
treating  material  or  process."  The 
wording  of  this  section  paraphrases  that 
of  §240.134. 

Section  240.1053  will  be  entitled 
"Application  for  use  of  new  treating 
material  or  process"  and  the  text  will 
read  basically  the  same  as  that  which 
was  orginally  proposed  for  §  240.1052. 
ATF  has  made  some  modifications  in 
the  wording  of  this  text  to  meet  the 
Wine  Institute's  concerns  about  the 
lengthy,  cumbersome,  and  expensive 
aspects  of  the  rulemaking  process.  ATF 
has  also  incorporated  the  requirements 
of  ATF  Procedure  77-1  as  it  pertains  to 
the  filing  of  specific  data  to  perfect  the 
filing  of  an  application  to  use  a  material 
or  process  in  the  treatment  of  wine. 

Comment  of  United  Vintners,  Inc. 

By  letter  dated  August  12. 1982.  United 
Vintners.  Inc.  requested  that  the  words 
"or  elsewhere  in  this  part"  be  stricken 
from  the  wording  of  proposed  S  240.1052 
on  the  basis  that  all  materials  and 
processes  should  be  listed  together  only 
in  §  240.1051  in  order  to  aviod  confusion 
and  to  reduce  the  time  spent  searching 
for  needed  information.  ATF  has 
decided  to  keep  the  phrase  "or 
elsewhere  in  this  part"  in  light  of  the 
fact  that  although  the  treating  materials 
will  be  specifically  listed  in  §  240.1051. 
there  will  continue  to  be  a  need  for 
references  in  the  regulations  in  Part  240 
to  the  use  of  treating  materials,  e.g. 
acids  and  activated  carbon.  In  order  to 
avoid  confusion.  ATF  has  made  cross 
references  in  the  third  column,  i.e..  the 
reference  column  in  27  CFR  240.1051.  to 
the  various  sections  in  Part  240  that 
have  a  bearing  on  specific  treating 
materials. 

The  commenter  takes  exception  to  the 
requirements  of  the  proposed  §  240.1052 
citing  the  lengthy  and  time  consuming 
aspect  of  the  rulemaking  process,  the 
possibility  of  divulging  trade  secrets, 
and  the  cost  of  going  through  the 
rulemaking  process  on  a  frequent  basis. 
(The  Wine  Institute  in  its  comment 
expressed  the  same  concerns.)  ATF 
believes  that  the  commenter  has  valid 
points.  The  rulemaking  process,  by  its 
very  nature,  is  lengthy,  time  consuming, 
and  costly  both  to  the  wine  industry  and 
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to  the  Government.  Accordingly,  ATF 
has  revised  the  wording  of  the 
regulations  to  facilitate  the  approval  of 
treating  materials  and  processes  which 
the  Director  determines  are  not 
controversial.  This  procedure  should 
reduce  the  number  of  notices  of 
proposed  rulemaking  being  published 
and  be  less  costly  to  the  Bureau  and  less 
time  consuming  to  all  parties  than  the 
rulemaking  process. 

Use  of  Acids  in  Treatment  of  Wine 

Included  in  ATF's  original  proposal  in 
Notice  No.  413  was  the  revision  of  the 
provisions  of  Subpart  ZZ  pertaining  to 
the  use  of  acids  in  the  cellar  treatment 
of  wine.  The  review  of  comments 
received  in  response  to  that  proposal, 
coupled  with  the  ongoing  review  of  Part 
240  and  the  recodification  of  Part  240 
into  new  Part  24.  has  required 
conforming  changes  in  27  CFR  240.364. 
240.404,  240.512.  240.526,  and  240.539 
pertaining  to  the  use  of  organic  acids. 

Following  the  review  of  the  comments 
pertaining  to  sorbic  f  cid,  the  Bureau 
conducted  a  survey  of  winemakers  to 
determine  a  level  of  use  acceptable  in 
good  commercial  practice.  Based  on  the 
results  of  this  survey  as  well  as  the 
comments  received  in  response  to 
Notice  No.  413.  the  Bureau  is  lowering 
the  residual  level  of  sorbic  acid  from 
1000  parts  per  million  to  300  milligrams 


per  liter  (300  parts  per  million),  In  Notice 
No.  543,  ATF  proposes  to  lower  the 
residual  level  of  sorbic  acid  to  200 
milligrams  per  liter. 

Hydrated  Aluminosilicales 

ATF  had  proposed  to  retain  Bentonite 
(Wyoming  clay)  as  the  only  hydrated 
aluminosilicate  authorized  for  use  in  the 
treatment  of  standard  wine.  Bentonite 
has  a  molar  ratio  of  one  part  aluminum 
to  four  parts  sili{  on  dioxide  Well  after 
the  close  of  the  comment  period,  ATF 
received  two  inquiries  regarding  the  use 
of  other  hydrated  aluminosilicates  to 
clarify  standard  wine:  A  1:2  aluminum  to 
silicon  dioxide  compound  known  by  the 
name  "Kaolin"  which  is  commonly  used 
in  Western  Europe  and  a  1.5:1 
compound  which  is  not  as  well  known 
as  Bentonite  and  Kaolin  but  which 
produces  the  same  intended  effect.  In 
light  of  these  inquiries,  the  list  of 
authorized  treating  materials  is 
amended  to  read  "Hydrated 
aluminosilicates"  with  parenthetical 
references  to  Bpntonite  and  Kaolin  as 
examples  of  hydrated  aluminosilicates. 

Volatile  Acidity 

After  the  close  of  the  comment  period, 
ATF  received  several  requests  from 
producers  of  "late  harvest '  style  wines 
for  exceptions  to  the  volatile  acidity 
limitations  prescribed  in  27  CFR  4.21.  In 
light  of  the  interest.  ATF  is  requesting 


comments  to  proposed  higher  levels  of 
volatile  acidity  in  wines  produced  in  the 
"late  harvest"  style. 

Conclusion 

Based  on  the  review  of  the  40 
comments  received  in  response  to 
Notice  No8.  413  and  426.  ATF  is 
implementing  regulations  which 
generally  will:  (1)  Delete  materials 
which  are  no  longer  in  use  in  the 
production  and  cellar  treatment  of 
standard  wine,  (2)  delete  materials 
which  are  used  solely  in  wines  produced 
pursuant  to  formulas  filed  with  the 
Bureau.  (3)  add  new  materials  and 
processes  to  the  lists  of  authorized 
treatments,  (4)  delete  the  sodium 
treating  materials.  (5)  delete  all 
references  to  brand  names,  (6)  list  the 
treating  materials  by  component 
ingredients  under  generic  designations, 

(7)  prescribe  usage  levels  in  both 
American  and  metric  units  of  measure, 

(8)  prescribe  revised  limitations  on  use 
and  updated  regulatory  references,  (9) 
estabhsh  a  procedure  for 
experimentation  with  new  treatments, 
and  (10)  revise  the  procedure  for 
obtaining  authorization  to  use  new 
treatments  on  a  commercial  scale. 

The  following  is  a  summary  of  the 
materials  which  are  being  deleted  with  a 
brief  explanation  of  the  justification  for 
this  action: 


Matenal 


u* 


AcetK  »cid  

Acidex „. 

AcWerm  (Rovitann).. 

Afemn . 

Agar-agar.. 


AMA  special  gelatin*  tolution 

Amber  Byf  and'cx  Amberex  1003  

Ammofnom  hytjroxide 

Antttoam   'A".  AnWoam  AF  amuluon- 

Antrtoam  C 

Almos  300     _ _ 

Beotornte  compooixJ  (Beotonita,  acth 

vated  cartxxi  and  copper  luttate) 
Benzoic  acid 


To  cofrect  natural  defioenciea  r  grape  wn».. 
To  reduce  excess  natural  acidrty  r,  wina 

Fermentation  adpuncl _ _ 

To  reduce  trace  metals  in  wine 

To  filter  and  to  danfy  (uice  and  wtna 

To  clarify  wme 


Veait  rutnent  m  fermentation  of  grape  wx)  fruit  wme _. 

To  adjust  pH  cfi  water  to  dosoive  casm  tor  use  *\  treatmeni  ly 
wme 
j  Detoammg  agent  m  production  o(  wine _ 

Antifoaming  agent  „ 

'  To  Clarify  and  to  statxlize  wine ~' 


Reeson(s|  for  final  actton 


of  a  tormula 


Bone  cnarcoal . 

Cartxyi 

Canageenan 


Cellulose  (food-grade) 

aarwPreme  „. 

Cow  Ma  SparHolloid 

Comtxjstion  product  gas  . 


Compressed  air 

Cufex  _ 

Diammonium     fnorx?nydrogen     pfioa- 
phate 


Diatomaceous  earth... _ 

Egg  yolk  

Fermcozyme  Vm 


To  presanre  wna . 


Fermcozyme  VIn  XX ..    ,  ,  , 

Femx 

Freon  (C-318  (octatluorocyclobotane) 
Fulgur   (hydratad   alumnosHicata  and 

altKjmen) 
Klerzyme  H  T _. 


To  clanty  wme _ ^^^^  

To  danfy  and  to  punfy  wine        „ 

To  filter  and  to  clanfy  luice  and  win* „™__ 

-.    do .   .   ,  ™ '2 

To  clanfy  and  to  stabilize  wme  

To  clanfy  unfermented  luice  and/Of  win* 

To  maintain  pressure  dunng  filtenng  and  bottling  o<  spaniling 

wmes 

Aeration  of  sherry  wme      ___„_._ _„_. 

To  remov*  trace  metal  from  wm* _ '_ I 

In  honey  wme  production,  the  amount  uMd  Shan  not  exceed  1  5 

g/L  of  wme 

To  line'  ano  to  clanfy  |uic*  and  wlf»*..„_._ 

To  clanfy  wme    " 

To  clanfy  and  to  stabtoe  wme , . "  _JI1_„I 

do 


Uaad  in  flavored  wme   use  authonzad  l>y  submsann  w)  wpro«« 
Brand  name    now  hsted  under  oomportern  mgreOenu  by 
Brand  name— rto  longer  marxjfactured. 

Do 
U**  of  mar  fiftenng  and  danfymg  axis  covered  m  27  CFB  240  528 
Brand  name — now  ksted  under  component  myeOeiits  by 

Do 
Mot  a  wme  treabng  material 

Brand  name— now  lated  under  component  ingr*dl<nU  by 

Do 
Component  mgredwnts  listed  separ8te^  m  27  CFB  240  1051. 

Inaffectiv*  treating  matenai  for  ntended  use.  not  acceptable  »  good  commero* 


KokJon* „ 

k«etalin*....l. 
MiWi  powder 


To  remove  trace  metal  from  wine _..., 

PropeHanl  m  aaroaoi  containers  of  vermouth.. 
To  clanfy  wme 


OtMOMle  term — see    activaied  cwbon ' 

Do 
U*a  of  man  filtenng  and  danfymg  aids  covered  r  27  CFR  240  526 

Do. 
Brand  name — no  longer  manufactured 

Brand  name— now   hsted   under  component   mgredwnts  by  genenc   daeignabor* 
ObaoMl*  term  lor  caitxyi  dKWd*:  matfiod  to  produce  cwtxyi  AoxxM  no  l(yi0W 

used 
Listed  m  27  CFR  240  1051  under  "Oxygea" 

Brand  name    mm   listed  under  oomponam  mgredwnia  by  oanerK  ileeigiialiui* 
Use  m  honey  wme.  i  *  .  agncultml  wme.  oovared  by  tomwla  approve  Uaa  m  oltw 
wmes  covered   by   general   reference  to   "ammonMn  phoephaia  (nrnnp.   and 
dibasicl"  m  27  CFR  2*0  1051 
Use  ot  men  fitenng  and  danfymg  acts  covered  m  27  CFR  240  528. 
Used  m  flavored  wm*  us*  autronzed  by  suUnason  of  a  tormula 
Brand  name— now  ksted  under  component  mgrsdwnts  by  genenc  desonations 

Do 
Brand  name— no  longer  manutac>t«ed 
Moi  m  use  m  wmemekmg 
Brand  nam*— no  longer  m  uaa  *i  wtnamtfung 


To  ctanfy  and  to  stabilize  wme  ana  to  taoMal*  separatnn  of  fruit 
from  (una 

A  flnmg  agent  lor  cold  stabilization  and/ or  acid  reduction 

To  remove  trace  metal  from  wm* ZZ. 

To  clanfy  wine _ __ 


Brand  name- 


■now 

Oo. 

Do 
Obaoleta  term  See 


under  compon*nl  mgrwJMnts  by  genenc  HestgiMtona 
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n»a»on<s)  for  ftnsi  ac^on 


%0ntni  oi  (wNlv).. 


Oiii  ctupi  ctwrvd... 

Pfomii#  0 

PrekwKPV-7816. 

Hdw-High 

SaOum  tmaoMm  .-. 

Sodum  baiMM 

Socflun  cwtxvislt.. 
Soifcm  CMiinli... 
Sodkmt  c*ala. 


Sodk««  ■o-iaoortMti  (sodun  afyaov- 


Sodum 
Soduni 


Ma  1. 

aCMnCOflOlO  MOu  Z  .. 

SuMn 


Tikamna  nfcjMi  4.000..- 

Twaul  ctayi  Nos.  7.  710.  vd  71 1 . 
UnKod  Typ*  43  B  (pur*  U  S.P  a( 
•gw  wd  dvidatl  ■^arcal). 


VMolPius.. 


wd  Mndwrt  Kvaoal). 

ctaiMw  (Clw-Vina  B)  (i 
tng  locuaHMan  gum. 


On  Btftaoa  d  «ina  n  storag*  tanks  lo  prawant  Via  aocaaa  o«  ik 

to  tha  wna. 

To  Mai  Spanah  lypa  btacxtng  itany ..„ _._ 

To  cii«#y  and  to  MaMba  Mina ^. 

To  ctaiity  «">a 4. 


To  itabikza  wna 

1 

do „ 

! 

To  stankza  and  to  i»aaaiin  wina . 

' 

To  raduca  ancaw  natural  acxMy  In  «a<a .... 

To  dwify  Vina 

pH  control  agant  and  tequastrant 

con»ol  avl  snoottvng  agent  » 

Annowdanl 

fi  kaatrnam  ki  atrua  mnaa;  pH 
grapa  wmas 

To  ttankza  and  to  praaarva  wina _ 

To  Hanfaa  and  to  praaarva  www  and  to  mNbil  moM  gro<•1^  and 

■acondary  farmanialion. 
To  darity  wna _ ^ _ 


Todaiity  wna 

To  rtmova  obiactionabta  lavals  ol  aulMa  and  marcaptans  trom 


To 


-do. 


To  danty  and  to  (taMtea  mn*  . 


To  tmx0t\  ■*«.. 

do 

To< 


To 


No  tongar  uaad    Raplacad  by  unng  ralrogefi  m  tha  haadapaca  ot  storaga  tar*. 

Uaa  autttoroad  t>y  lubmission  and  approval  of  •  lorniula.  21   CFR   172510. 
Brand  nam*— rw  tongar  marwtacturad. 

Do. 

Do 
Sodium  compound— no  longer  acceptable  m  good  commercial  practica. 

Do. 

Da 

Do. 

Do. 

Do. 

Oa 

Oa 

BrarKl  name— now  Istad  under  comporiant  ngredient*  by  generic  designationa.  27 
CFB  240  528 
Do 
Brand  name — now  listed  under  component  ingredients  t>y  generic  designations. 

Do 
OtMolele  term. 
Brand  name— now  teled  under  component  ingredients  by  generic  desigriationa.  27 

CFR  240  528 
Brand  name — now  listed  by  generK  name,  "maltol" 
Brand  name    now  isted  by  generic  name  "eltiyi  maltol". 
Brand  narne — no  longer  manulaclured 

Da 


Da 


Brand  name    now  listed  urxler  component  lngre<kents  by  generK  designations. 


In  light  of  the  comments  received  and 
the  suggested  revisions  to  the  listings  of 
wine  treating  materials  and  processes, 
AFT  is  making  specific  conforming 
changes  in  the  following  regulatory 
sections  in  Part  240:  (1)  Amendment  of 
27  CFR  240.361,  240.365.  240.401,  and 
240.405  to  provide  for  the  addition  of 
water  in  the  rehydration  of  dry 
activated  yeast  and  the  use  of 
precipitating  agents  and  inert  pressing 
aids,  e.g.,  rice  hulls,  in  the  production  of 
wine.  (2)  revision  of  27  CFR  240.361  and 
240.365  to  recognize  the  use  of  malo- 
lactic  bacteria  in  the  production  of  wine, 
(3)  revision  of  27  CFR  240.364,  240.404. 
240.512.  240.526,  and  240.539  pertaining 
to  the  use  of  acids  in  the  production, 
amelioration,  and  treatment  of  wine, 
and  (4)  repeal  of  27  CFR  240.523  and 
240.525  pertaining  to  limitations  on  the 
use  of  antimicrobial  agents  and  tannin, 
respectively. 

Where  appropriate,  the  third  column 
entitled  "Reference  or  Limitation"  in  the 
lists  prescribed  in  27  CFR  240.1051  and 
240.1051a  is  revised  to  show  levels  of 
use  in  American  units  of  measure  with 
parenthetical  metric  equivalents  since 
domestic  winemakers  work  in  American 
units  rather  than  in  metric  units.  The 
originally  proposed  metric  measure  is 
retained  as  an  aid  in  scientific  reference 
and  to  facilitate  an  international 
understanding  of  U.S.  requirements. 


Summary  of  Comments  to  Notice  No. 
414  (Reconstitution  of  Processed  Wine) 

The  Bureau  received  13  comments  in 
response  to  the  notice  of  proposed 
rulemaking,  Notice  No.  414,  pertaining  to 
the  reconstitution  of  wines  processed  by 
thin-film  evaporation  under  reduced 
pressure.  Villa  Bianchi  Winery,  the 
original  petitioner,  was  one  of  eight 
wineries  from  which  comments  were 
received.  The  remaining  five  comments 
were  from  the  Wine  Institute,  the 
German  Embassy,  Coudert  Brothers  on 
behalf  of  the  Federal  Republic  of 
Germany,  SWK  Machines,  Inc..  a 
supplier  of  materals  and  machinery  to 
the  beverage  and  food  industries,  and 
Grenco  Special  Applications  B.V..  a 
West  European  company  which  supplies 
freeze  concentration  equipment  to  the 
food  and  beverage  industries. 

All  but  one  of  the  commenters 
addressing  the  issues  raised  in  the 
notice  opposed  the  practice  of 
reconstitution.  Although  the  use  of  thin- 
film  evaporation  technology  in 
commercial  winemaking  in  the  United 
States  is  a  relatively  new  practice  as 
opposed  to  the  more  traditionally- 
accepted  winemaking  practices,  the 
majority  of  the  commenters  favored  the 
application  of  this  type  of  technology  to 
domestic  winemaking  but  were  opposed 
to  the  practice  of  reconstituting  the 
processed  wine.  Several  commenters  did 
express  support  for  the  refluxing  of 
water  lost  through  azeotropic  action  and 


the  return  of  this  "old"  water  in  a  closed 
continuous  system. 

The  original  petitioner,  Villa  Bianchi 
Winery,  regarded  reconstitution  as 
being  acceptable  in  good  commercial 
practice.  All  other  commenters  who 
addressed  the  issues  raised  in  the  notice 
indicated  strong  opposition  to 
reconstitution.  Similarly,  only  one 
commenter.  again  Villa  Bianchi  Winery, 
among  the  seven  who  addressed  the 
label  disclosure  issue,  felt  that 
reconstitution,  if  permitted,  should  not 
require  disclosure  on  beverage  wine 
labels. 

Refluxing 

When  Notice  No.  414  was  published, 
ATF  had  contemplated  only  the  practice 
of  restoring  the  volume  of  water  lost 
with  "new"  water,  i.e..  distilled  water  or 
deionized  water  added  in  an  open 
system.  Two  commenters,  the  Wine 
Institute  and  Paul  Masson  Vineyards, 
raised  the  issue  of  extending  this 
question  to  include  the  refluxing  of 
water  and  the  return  of  this  water  to  the 
wine  from  which  it  was  originally 
extracted.  These  commenters  express '^d 
the  opinion  that  this  type  of  processing 
is  acceptable  in  good  commercial 
practice  and  should  not  be  prohibited. 

Refluxing  involves  adding  back  in  a 
closed  continuous  system  nearly  all  of 
the  water  and  volatile  materials  which 
were  in  the  wine  prior  to  processing  the 
wine  by  means  of  thin-film  evaporation 
under  reduced  pressure.  The  only 
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original  component  of  the  wine  which  is 
removed  to  any  significant  degree  is  the 
ethyl  alcohol.  The  system  involves  a 
series  of  evaporation  stages  wherein  (1) 
alcohol,  water,  and  volatile  materials 
are  extracted  from  standard  wine  and 
(2)  the  mixture  of  alcohol,  water,  and 
volatile  materials  is  subsequently 
subjected  to  evaporation  in  order  to 
fractionate  the  ethyl  alcohol.  The  water 
and  volatile  material  fraction  returns  in 
a  closed  continuous  system  to  the  same 
wine  from  which  it  was  originally 
removed.  Since  the  solution  returned  to 
the  wine  contains  the  water  and  many 
of  the  volatile  materials  extracted  in  the 
first  stage,  the  wine  resulting  from  such 
processing  has,  with  the  exception  of  its 
lower  alcohol  content,  characteristics 
which  are  nearly  identical  to  the 
characteristics  of  standard  wine  prior  to 
being  subjected  to  such  processing. 

Thermal  Gradient  Processing 

Grenco  Special  Applications  B.V. 
raised  the  question  of  whether  a  freeze 
concentration  technique  which 
separates  wine  thermally  into  gradients 
or  layers  would  be  acceptable  under  the 
provisions  of  section  5382(c)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  as  good  commercial  practice 
in  winemaking  in  the  United  States.  The 
commenter  proposed  the  use  of  the 
thermal  gradient  process  to  concentrate 
wine  by  removing  the  volume  of  water 
present  in  the  wine.  The  commenter 
proposed  to  employ  this  process  as  a 
cost  efficient  method  of  transporting 
bulk  wine  which  subsequently  either 
could  be  blended  in  its  concentrated 
form  with  standard  wine  or 
reconstituted  by  the  addition  of  water. 
ATF  has  received  applications  from  two 
winemakers  to  use  thermal  gradient 
processing  to  separate  standard  wine 
into  low  alcohol  and  high  alcohol  wine 
fractions  both  having  alcohol  contents 
of  less  than  24  percent  by  volume. 
Analyses  of  samples  representative  of 
these  fractions  confirm  that  both  the 
high  alcohol  and  low  alcohol  fractions 
obtained  from  thermal  gradient 
processing  retain  vinous  character. 

Conclusion 

On  the  basis  of  the  review  of  the 
comments  received,  ATF  finds  that 
reconstitution,  i.e.,  the  addition  of  water 
to  wine  in  order  to  restore  the  volume  of 
water  lost  through  thin-film  evaporation, 
is  not  acceptable  in  "good  commercial 
practice"  and,  accordingly,  under  the 
authority  provided  in  26  U.S.C.  5382(c), 
prohibits  this  practice  in  the  cellar 
treatment  of  wine.  Further,  having 
evaluated  the  comments  addressing  the 
issue  of  refluxing,  i.e.,  the  separation  of 
water  from  the  mixture  of  alcohol  and 


water  obtained  as  a  byproduct  from 
thin-film  evaporation  and  the  return  of 
this  water  in  a  closed  continuous  system 
to  the  low  alcohol  wine  fraction,  ATF 
finds  that  the  refluxing  operation  is 
acceptable  in  good  commercial  practice 
and  need  not  be  disclosed  in  labeling. 
Application  of  thermal  gradient 
processing,  i.e.,  the  use  of  cold  to 
fractionate  standard  wine  into  low 
alcohol  and  high  alcohol  wine  fractions, 
is  deemed  to  be  acceptable  in  good 
commercial  practice  provided  no  water 
is  added  to  either  fraction.  Standard 
wine  subjected  to  such  processing  and 
subsequently  reconstituted  in  the  United 
States  would  no  longer  be  classed  as 
standard  wine  and  would  become 
"other  than  standard"  for  designation 
and  labeling  purposes. 

Public  Participation 

Concurrent  with  the  publication  of 
this  final  rule,  the  Bureau  is  issuing  a 
notice  of  proposed  rulemaking.  Notice 
No.  543,  in  which  the  Bureau  requests 
comments  pertaining  to  certain 
materials  which  the  Bureau  deems  to 
merit  additional  data  prior  to  final 
rulemaking.  Commenters  are 
encouraged  to  read  the  preceding 
paragraphs  in  which  the  agency  has 
addressed  the  comments  received  in 
response  to  Notice  Nos.  413  and  426. 
Specific  comments  are  being  sohcited 
via  the  notice  of  proposed  rulemaking 
regarding  (1)  proposed  maximum 
residual  sulfur  dioxide  levels  for  red  and 
rose  wines,  white  wines,  and  wine 
produced  from  juice  having  high  solids 
content,  (2)  the  acceptability  in  "good 
commercial  practice"  of  using  either 
activated  carbon  or  hydrogen  peroxide 
or  an  "anthocyanase"  enzyme 
preparation  to  decolorize  the  juice 
obtained  from  crushing  red  and  black 
grapes,  (3)  the  acceptability  of  the 
continued  use  of  maltol  or  ethyl  maltol 
in  the  treatment  of  wine,  (4)^  the 
proposed  3-fold  increase  in  the  presently 
imposed  one  percent  by  volume 
limitation  on  the  addition  of  water  to 
wine  via  water  slurries  used  in  the 
preparation  of  treating  materials,  (5) 
proposed  maximum  levels  for  ethyl 
acetate  and  hydrogen  sulfide  in 
standard  wine,  (6)  proposed  volatile 
acidity  levels  of  0.15  gram  per  100 
milliliters  for  white  wine  produced  from 
unameliorated  juice  having  a  minimum 
solids  content  of  28*  Brix  and  of  0.17 
gram  per  100  milliliters  for  red  wine 
produced  from  unameliorated  juice 
having  a  minimum  solids  content  of  28* 
Brix,  (7)  ATF's  proposal,  based  on  the 
review  of  comments  received  in 
response  to  Notice  Nos.  413  and  426,  to 
delete  the  parabens  and  propylene 
glycol,  a  solvent  used  in  the  preparation 


of  the  parabens.  from  the  list  of 
authorized  treating  materials.  (8)  the 
continued  use  of  potassium  benzoate  to 
preserve  wine.  (9)  ATFs  proposal  to 
permit  the  addition  of  acid  to  9  parts  per 
thousand  in  white  wines  containing  5  or 
more  grams  of  sugar  per  hter.  and.  (10) 
ATFs  proposal  that  the  authorized  level 
of  sorbic  acid  in  finished  wine  be  further 
reduced  from  300  to  200  milligrams  per 
liter. 

Regulatory  ffexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initiaLand 
final  regulatory  flexibility  analysis  (5 
U.S.C.  003,  604)  are  not  applicable 
because  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposal  is  not  expected  to:  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  or  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  fmal  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17. 1981.  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  goverrunent 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511,  44  U.S.C.  3507,  and  its 
implementing  regulations,  5  CFR  Part 
1320.  ATF  requested  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  recordkeeping 
requirements  prescribed  in  5  5  240.1052 
and  240.1053.  These  requirements  have 
been  approved  by  OMB  Control  No. 
1512-0292.  The  records  required  in  these 
sections  are  not  newly  required; 
however,  these  regulations  are  more 
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specific  as  to  the  types  of  information 
which  must  be  made  a  part  of  an 
application  to  employ  a  material  or 
process  in  the  cellar  treatment  of 
standard  wine.  Public  comments  relating 
to  paperwork  burdens  are  discussed 
earlier  in  this  preamble. 

Drafting  Information  I 

The  principal  author  of  this  document 
is  Coordinator  Michael  J.  Breen  of  the 
FAA,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  ATE 
Chemist  Randolph  H.  Dyer,  ATF  Wine 
Tedmical  Advisor  Richard  M.  Gahagan. 
and  ATF  International  Liaison  Officer 
Gale  Guinand  have  assisted  in  the 
preparation  of  this  document. 

List  of  Subjects  in  27  CFR  Part  240 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Food  additives. 
Fruit  juices,  Labeling,  Liquors,  Packaging 
and  containers.  Reporting  requirements. 
Research,  Scientific  equipment.  Spices 
and  flavorings,  Surety  bonds. 
Transportation.  Warehouse,  Wine  and 
vinegar. 

Authority:  These  regulations  are  issued 
under  the  authority  contained  in  26  U.S.C. 
5382  (72  Stat.  1383,  as  amended)  and  28  U.S.C. 
7805  (68A  Stat.  917,  as  amended). 

Accordingly,  Title  27.  Code  of  Federal 
Regulations,  Part  240  is  amended  as  follows: 

PART  240— WINE 

Subpart  P— Production  and  Treatment 
of  Natural  Grape  ¥nne 

Par.  1.  Section  240.361  is  amended  to 
provide  for  the  addition  of  water  to 
rehydrate  dry  activated  yeast  and  for 
the  use  of  malo-lactic  bacteria, 
precipitating  agents,  and  inert  pressing 
aids.  Section  24a381  is  amended  by 
revising  paragraphs  (b)-{d)  to  read  as 
follows: 


{240.361    Matarials. 


(b)  Yeast  or  yeast  cultures  grown  in 
grape  juice,  to  any  extent  desired, 
provided  that  where  dry  activated  yeast 
has  been  rehydrated  by  the  addition  of 
water,  the  volimie  of  water  used  to 
rehydrate  the  yeast  shall  not  exceed  15 
liters  of  water  for  each  kilogram  of 
yeast,  and  the  increase  in  volume  of  the 
mice  shall  not  exceed  0.5  percent  by 
volume; 

(c)  Malo-lactic  bacteria  hsted  in 
Subpart  ZZ  of  this  part;  and. 

(d)  Yeast  nutrients,  sterilizing  and 
precipitating  agents,  inert  pressing  aids, 
or  fermentation  adjuncts  listed  in 
Subpart  ZZ  of  this  part. 


(Sec.  201,  Pub.  L  85-859,  72  Stat.  1383.  as 
amended.  1384,  as  amended  (26  U.S.C.  5381, 
5382,5383)) 

Par.  2.  Section  240.364  is  amended  to 
conform  with  9  240.1051  in  respect  to  the 
use  of  fumaric  acid  and  lactic  acid  to 
correct  natural  acid  deficiencies  in  grape 
wine.  Section  240.364  is  revised  to  read 
as  follows: 

§  240.364    Addition  of  icid  to  correct 
natural  deficiencies  In  grape  wine. 

(a)  General.  Prior  to  and/or  during 
fermentation,  tartaric  acid  or  malic  acid, 
or  a  combination  of  both  tartaric  acid 
and  malic  acid,  may  be  added  to  correct 
natural  deficiencies  in  the  fruit  or  juice, 
and  after  fermentation  is  completed, 
citric,  fumaric.  lactic,  malic,  or  tartaric 
acid,  or  a  combination  of  two  or  more  of 
these  acids,  may  be  added  to  wine  to 
correct  natural  deficiencies  within  the 
limitations  prescribed  in  §  240.1051  and 
to  the  extent  that  the  finished  wine  does 
not  contain  more  than  8  grams  per  liter 
of  fixed  acid  (calculated  as  tartaric 
acid).  Where  ameliorating  material,  as 
authorized  in  %  240.366,  is  used  in  the 
production  of  grape  wine,  no  acid  may 
be  used  to  correct  deficiencies. 

(b)  Record.  A  record  of  the  quantity  of 
acid  used  under  the  provisions  of  this 
section  shall  be  kept  in  accordance  with 
the  provisions  of  §  240.917. 

(c)  Other  acids.  If  the  winemaker 
desires  to  use  other  organic  acids,  the 
requirements  of  §  240.1053  shall  be 
followed.  If  the  winemaker  desires  to 
use  acid  to  stabilize  wine,  the 
requirements  of  S  240.526  shall  be 
followed. 

(Sec.  201.  Pub.  L.  85-859.  72  Stat.  1383.  as 
amended  (26  U.S.C.  5382)) 

Par.  3.  Section  240.365  is  amended  to 
provide  for  the  addition  of  water  to  dry 
activated  yeast  and  for  the  use  of  malo- 
lactic  bacteria,  precipitating  agents,  and 
inert  pressing  aids.  Section  240.365  is 
amended  by  revising  paragraphs  (a}-(c] 
to  read  as  follows: 

§  240.365    Materials. 
*         •         •         •         t 

(a)  Yeast  or  yeast  cultures  grown  in 
grape  juice,  to  any  extent  desired, 
provided  that  where  dry  activated  yeast 
has  been  rehydrated  by  the  addition  of 
water,  the  maximum  volume  of  water 
used  to  rehydrate  the  yeast  shall  not 
exceed  15  liters  for  each  kilogram  of 
yeast,  and  the  maximum  increase  in 
volume  of  the  juice  is  0.5  percent  by 
volume; 

(b)  Malo-lactic  bacteria  listed  in 
Subpart  ZZ  of  this  part;  and, 

(c)  Yeast  nutrients,  sterilizing  and 
precipitating  agents,  inert  pressing  aids, 


or  fermentation  adjuncts  listed  in 
Subpart  ZZ  of  this  part. 

(Sec.  201,  Pub.  L.  85-859.  72  Stat.  1384,  as 
amended  (26  U.S.C.  5383)) 

Subpart  Q — Production  and  Treatment 
of  Natural  Fruit  Wine 

Par.  4.  Section  240.401  is  amended  to 
provide  for  the  addition  of  water  to  dry 
activated  yeast  and  for  the  use  of 
precipitating  agents.  Section  240.401  is 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  240.401    Materials. 

•         *        *         •         * 

(a)  Yeast  or  yeast  cultures  grown  in 
juice  of  the  same  kind  of  fruit,  to  any 
extent  desired,  provided  that  where  dry 
activated  yeast  has  been  rehydrated  by 
the  addition  of  water,  the  maximum 
volume  of  water  used  to  rehydrate  the 
yeast  is  15  liters  for  each  kilogram  of 
yeast,  and  the  maximum  increase  in 
volume  of  the  juice  shall  not  exceed  0.5 
percent  by  volume;  and, 

(b)  Yeast  nutrients,  sterilizing  and 
precipitating  agents,  inert  pressing  aids, 
or  fermentation  adjuncts  listed  in 
Subpart  ZZ  of  this  part. 

(Sec.  201,  Pub.  L.  85-859,  72  Stat.  1383,  as 
amended  (26  U.S.C.  5381)1 

Par.  5.  Section  240.404  is  amended  to 
include  a  reference  to  §  240.526 
providing  for  the  addition  of  fumaric 
acid  to  stabilize  wine.  Section  240.404  is 
revised  to  read  as  follows: 

§  240.404    Addition  of  acid  to  correct 
natural  deficiencies  In  fruit  wine. 

(a)  General.  Acid  of  the  kinds 
occurring  in  a  fruit  may  be  added  to 
correct  natural  deficiencies  in  the  fruit, 
or  juice,  or  wine  made  therefrom,  within 
the  limitations  prescribed  in  S  240.1051 
and  to  the  extent  that  the  finished  wine 
does  not  contain  more  than  7  grams  of 
fixed  acid  per  liter  of  wine  (calculated 
as  malic  acid  for  apples  and  citric  acid 
for  other  fruits  or  berries).  Only  malic 
acid  may  be  added  to  apple  wine  and 
only  citric  acid  may  be  added  to  citrus 
fruit  wine.  Citric  acid  or  malic  acid,  or  a 
combination  of  citric  acid  and  malic 
acid,  may  be  added  to  other  fruit  wines 
to  correct  natural  acid  deficiencies. 
Where  ameliorating  material,  as 
authorized  in  §  240.407.  is  used  in  the 
production  of  fruit  wine,  no  acid  may  be 
used  to  correct  natural  acid  deficiencies. 

(b)  Record  of  use.  A  record  of  the  use 
of  acid  under  the  provisions  of  this 
section  shall  be  kept  in  accordance  with 
the  provisions  of  §  240.917. 

(c)  Other  acids.  If  the  winemaker 
desires  to  use  other  organic  acids,  the 
requirements  of  S  240,1053  shall  be 
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followed.  If  the  winemaker  desires  to 
add  acid  to  stabilize  wine,  the 
requirements  of  |  240.526  shall  be 
followed. 

(Sec.  201.  Pub.  L  85^*59.  72  StaL  1383.  as 
amended  (26  U.S.C  5382)) 

Par.  6.  Section  240.405  is  amended  to 
provide  for  the  addition  of  water  to  dry 
activated  yeast  and  for  the  use  of 
precipitating  agents  and  inert  pressing 
aids.  Section  240.405  is  amended  by 
revising  paragraphs  (a)-(b)  to  read  as 
follows: 

§204.405    Materials. 
•         •         •         •         . 

(a)  Yeast  or  yeast  cultures  grown  in 
juice  of  the  same  kind  of  fruit,  to  any 
extent  desired,  provided  that  where  dry 
activated  yeast  has  been  rehydrated  by 
the  addition  of  water,  the  maximum 
volume  of  water  used  to  rehydrate  the 
yeast  is  15  liters  for  each  kilogram  of 
yeast,  and  the  maximum  increase  in 
volume  of  the  juice  shall  not  exceed  0.5 
percent  by  volume;  and, 

(b)  Yeast  nutrients,  sterilizing  and 
precipitating  agents,  inert  pressing  aids, 
or  fermentation  adjuncts  listed  in 
Subpart  ZZ  of  this  part. 

(Sec.  201  Pub.  L  85-859.  72  Stat.  1385.  as 
amended  (28  U.S.C.  5384)) 

Par.  7.  Section  240.512  is  amended  to 
include  by  reference  to  27  CFR  240.1051 
various  acids  which  may  be  employed  in 
preparing  still  wine  for  the  production  of 
effervescent  wine  and  in  the 
refermentation  and  finishing  of 
effervescent  wine.  Section  240.512  is 
revised  to  read  as  follows: 

§24a512    ProccM  and  ntatariaia. 

In  preparing  still  wine  for  the 
production  of  effervescent  wine,  pure 
sugar  or  a  solution  of  pure  sugar  and 
water  of  not  less  than  60'  Brix  and  acid 
of  the  kinds  and  within  the  limitations 
prescribed  in  27  CFR  240.384  may  be 
added  with  yeast  or  yeast  culture  to 
facilitate  the  process  of  secondary 
fermentation  or  to  correct  the  acidity  of 
the  wine.  Fruit  syrup,  pure  sugar,  a 
solution  of  pure  sugar  and  water  of  not 
less  than  60°  Brix.  wine,  wine  spirits, 
and  acid  may  be  used  in  preparing  a 
finishing  dosage  for  sparkling  wine  or 
carbonated  wine.  The  fruit  syrup,  wine 
spirits  and  wine  so  used  shall  come  from 
the  same  kind  of  fruit  as  the  wine  from 
which  the  sparkling  wine  or  carbonated 
wine  is  made.  In  the  production  of 
effervescent  natural  wine,  taxpaid  wine 
spirits  or  wine  spirits  withdrawn  tax- 
free  under  the  provisions  of  Subpart  PP 
of  this  part  may  be  used.  Tax-free  wine 
spirits  may  not  be  used  in  the 
production  of  effervescent  wine  which  it 
not  natural  wine.  In  the  refermentation 


and  finishing  of  the  effervescent  wine, 
the  acids  and  materials  specifically 
authorized  in  S  24ai051  for  correction  of 
acid  deficiencies  or  for  stabilization  may 
be  used. 

(Sec.  201.  Pub.  L  85-ese.  72  StaL  1383.  •> 

amended  (28  U3.C  S382)) 

S  240.523     [RMOTVMt] 

Par.  8.  Section  240.523  is  repealed 
since  the  limitations  on  the  use  of 
sulfiting  agents  are  prescribed  in 
S  i  24ai051  and  4.22.  Section  240.523  is 
removed  and  reserved. 

S240.S2S    [Ressrvsd] 

Par.  9.  Section  240.525  pertaining  to 
the  addition  of  tannin  to  wine  in  order  to 
facilitate  the  precipitation  of  fining 
agents  is  repealed  since  the  various  uses 
of  tannin  as  a  treating  material  in  wine 
are  prescribed  in  27  CFR  §  240.1051. 
Section  240.525  is  removed  and 
reserved: 

Par.  10.  Section  240.526  is  amended  to 
provide  for  the  use  of  citric  acid  to 
stabilize  standard  wine  other  than  citrus 
wine  and  to  provide  for  the  use  of 
fumaric  acid  to  stabilize  standard  wine. 
Section  240.526  is  revised  to  read  as 
follows: 

S  240.S26    Addition  of  acki  to  stabittss 
atandard  wtna. 

Standard  wine  other  than  citrus  wine 
may  be  stabilized  by  the  addition  of  not 
more  than  5.8  pounds  of  citric  acid  per 
1.000  gallons  of  wine  %vithin  the 
limitations  of  S  240.1051.  Standard  wine 
including  citrus  wine  may  be  stabilized 
by  the  addition  of  not  more  than  25 
pounds  of  fumaric  acid  per  1.000  gallons 
of  wine  within  the  limitations  of 
S  240.1051.  The  record  required  by 
S  24a917  must  be  maintained  to 
document  the  quantity  of  each  acid  used 
to  stabilize  standard  wine. 

(Sec.  201.  Pub.  L  85-859.  72  Stat.  1383.  as 
amended  (28  U.S.C.  5382)) 

Par.  11.  Section  240.528  is  amended  to 
include  specific  references  to  agar-agar, 
carrageenan,  cellulose,  and 
diatomaceous  earth  as  inert  filtering  and 
clarifying  aids  and  to  specify  that  a 
record  of  use  must  be  maintained  if 
these  materials  are  dissolved  in  water 
slurries.  Section  240.528  is  revised  to 
read  as  follows: 

S  240.52«    Httaring  and  dartfylng  aids. 

Inert  fibers,  pulps,  earths,  or  similar 
materials,  may  be  used  as  filtering  or 
clarifying  aids  in  the  cellar  treatment 
and  finishing  of  wine.  Agar-agar, 
carrageenan,  cellulose,  and 
diatomaceous  earth  are  commonly 
employed  inert  filtering  and  clarifying 
aids.  There  is  no  limitation  on  the  use  of 


such  inert  mBtaciab  as  fUtetii^  or 
clarifying  aids;  howaver.  where  such 
materials  art  diasolTed  in  water  prior  to 

addition  to  wine,  the  record  required  in 
S  240.908  shall  be  maintained.  Filtering 
and  clarifying  aids  which  contain  active 
chemical  ingredients  or  which  have 
been  so  treated  that  their  use  alteis  the 
character  of  wine  may  be  used  only  in 
accordance  with  the  provisions  of 
Subpart  ZZ  of  this  part. 

(Sec.  201,  Pub.  L  85-858.  72  Stat.  1383.  as 
amended  (28  VSC  5382)) 

Par.  12.  Section  240.539  is  amended  to 
provide  for  the  addition  of  citric  and 
fumaric  acids  to  stabilize  standard  «vine 
other  than  citrus  wine.  Section  240.539  is 
revised  to  read  as  follows: 

$240538    Addition  of  add. 

Citric  acid,  fumaric  acid,  or  a 
combinatioa  of  citric  acid  and  fumaric 
acid,  may  be  added  to  wine  treated  in 
accordance  with  the  provisions  of 
SS  240.536-240.538,  only  for 
stabilization,  within  the  limitations 
provided  in  S  240.526. 

(Sec.  201,  Pub.  L  85-858,  72  StaL  1383.  ■• 

amended  (28  US.C.  5382)) 

Par.  13.  Section  240.908  is  amended  to 
require  a  record  of  the  volume  of  water 
based  treating  material(s)  added  to  bulk 
wine.  Section  240.908  is  amended  by 
revising  the  introductory  text  of  the 
section  and  paragraph  (d)  to  read  as 
follows: 

{240L908    Reeord  Of  tMjIk  stNt  wtne. 

Each  proprietor  of  a  bonded  wine 
cellar  who  produces  or  receives  still 
wine,  other  than  distilling  material  or 
vinegar  stock  made  with  excess  water, 
shall  maintain  a  daily  record  of 
transactions  for  bulk  still  wine.  A 
separate  record  (verifiable  by  source 
records)  shall  be  maintained  for  each 
tax  class  of  still  wine.  The  record  shall 
contain  the  following: 

•  *         •        «         • 

(d)  The  quantity  used  and  produced 
by  sweetening,  amelioration,  or  addition 
of  wine  spirits  established  by 
measurements  taken  before  and  after 
production.  In  addition,  the  record  shall 
contain  the  kind  and  quantity  of  any 
material  added  to  die  wine  and  where  a 
treating  material  is  dissolved  or 
dispersed  in  water  in  accordance  with 
the  provisions  of  Subpart  ZZ  of  this  part, 
the  volumefs)  of  water  based  treating 
materiai(s)  added  to  the  bulk  wme: 

•  •         •         .         . 

(Sec  201.  Pub.  L  85-859,  72  Stat.  1381.  as 
amended  (SB  U.S.C  6367)) 

Par.  14.  The  title  of  Subpart  ZZ  is 
revised  to  read  as  follows: 
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Subpart  ZZ—Matartala  and  ProcMSM 
AuttM)rtMd  for  TraabiMnt  of  Wnna 
Mttcm  ana  uisiaanQ  NMiaruH 

Par.  15.  The  Utie  and  text  of  S  240.1051 
are  revised  to  read  as  follows: 

S  240.1051    Matortais  autlKMlzMl  for 
waniMfn  of  wina  ana  juica. 

The  materials  listed  in  this  section  are 
approved,  as  being  consistent  with  good 
commercial  practice,  for  use  by 


proprietors  of  bonded  wine  cellars  in  the 
production,  cellar  treatment,  or  finishing 
of  wine,  and  where  applicable  in  the 
treatment  of  juice,  within  the  general 
limitations  of  S  240.524  or  the  limitations 
specified  in  this  section:  Provided:  (a) 
That  when  the  specified  use  or 
limitation  of  any  material  on  this  hst  is 
determined  to  be  unacceptable  by  the 
U.S.  Food  and  Drug  Administration,  the 
Director  may  cancel  or  amend  the 


approval  for  use  of  the  material  in  the 
production,  cellar  treatment,  or  finishing 
of  wine;  and  (b)  That  where  water  is 
added  to  facilitate  the  solution  or 
dispersal  of  a  material,  the  volume  of 
water  added,  whether  the  material  is 
used  singly  or  in  combination  with  other 
water  based  treating  materials,  must  not 
total  more  than  1  percent  of  the  volume 
of  treated  wine  and/or  the  juice  from 
which  such  wine  is  produced. 


AJbuman  (agg  iMa).. 


Akanmo.*fcatM  (hyt^aMd)  a.)}..  Ban- 
lona*  CMyomng  dn)  <na  Kaoin. 

AmniMiuii  cwbonsiB _.„, 

Ammonum  Qhoviiham  (mono-  and  <S- 

hie) 

Aaoortx:  aod.  ao-aacortK  add  (aryOv 
(vta:  aod). 

AuMyzad  yaasi 

Cataum  cartionta  ^>ah  or  aMwul  ca(- 
e»*ii  nMa  ol  —  


Catoum  MjHala  (gypawn).. 
Cait)on  (ftaida. 


OkK  aoA^ 


Coppar 


lpoljw>vatfnrtaf<a  ao 
rtoon    dkaada,    4- 
"««4(0oliM*nana,     and     tortMn 


Enri—ic  aawHy... 


To  darty  and  to  «ati«za  wma.. 


To  asaM  prsapitatto'i  dumg  termentation  . 
To  danfy  and  to  p«»i«y  oine 


To  remova  aacssana  co*o«  m  wtwe  »iina,..._ _.. 

To  reniova  excessive  color  In  pale  dry  shetry  or  cocktail  sherry. 
To  rsduca  ooMr  ■)  ti«  juK«  Irom  red  and  biKk  grapes 


Rring  agent  lor  wina.„ 
To  dartty  laaia 


IblKkl 


Vaaat  iMnem  to  taoMaie  termentatton  m  «kw _ 

Yaaal   nunem   in   wna  production   and   lo   start    secondwy 
teiniarilaliuii  in  tha  production  cH  apartding  mnas. 

To  prawanl  ondalnn  ol  ootor  and  Hawx  csmponanM  ol  juoa 


Taasi  nukianl  to  ladRata  larmanlalion  M  Via  production  ol 

grapaor  Iruil  mna. 
To  raduca  the  axcaas  natural  acjd  m  high  acid  wma 


A  lining  agant  tar  ooW  staMteanon.. 
To  kMar  pH  in  sherry  wna 


To  sisMIn  ^  and  to  preaerve  mne 

To  matmalii  cournarprassura  dur»ig  tha  •aneter  ol  «>wVlng 


Raferenca  or  ImNaWin 


To  daMy  ailna 

To  conaornaknt add  ds«oianciaa  h« « 
To  itabfaa  wina  odtar  than  dkus  wina.. 


To  (amowa  hyAogan  siMda  and/or  marcaptana  Irom  aNna.. 
To  oamral  loaming ; 


! 


To 


CarbohyHaaa  (Gtuooamytaaa. 

Aiaytogkioaaldasa). 


Ghjooaa  oddna - 


To  oor<ven  starches  to  lermentable  cart>onydrat8S  . 
To  convert  starches  to  termeotaWe  cait)Oh»drataa_ 

To  danty  and  to  ttaMza  Mna 1 

To  danty  and  to  ataMba  snna  and  to  tacHNata 

t<a  luca  kcm  »ia  fcuH 
To  dai^  and  to  statxftza  wina 

To  daniy  and  to  alahaia  wma  and  to  laciltaM 

iHioa  kom  the  IMt 
To 


The  amoum  used  Shan  not  axoaad  2  tw/l.OOO  gals.  (0.24  g/L)  ol  iinna.  21  CFR 

184  1330  (GRAS).' 
27  CFR  240301.  240  365.  240.401  and  240405   GRAS  par  FDA  adviaory  opirwn 

daiad  i/2«/79. 
Tha  amoum  uaed  to  dahfy  and  to  purify  wine  shal  be  (ndudad  in  tha  toUtf  amount 

of  activated  carbon  uaed  to  lamowa  ancasaive  color  In  wine.  27  CFR  240.524, 

240.527  and  240  527a  (GRAS). 
Tha  amount  uaad  ihal  not  axcead  9  lia/l.OOO  gait.  (106  g/L)  ol  wIna.  N  tha 

antounl  uaad  axcaadt  thia  todt.  •  noOoa  la  raqurad  pursuant  to  Z7  CFR  240.S27a 

(GRAS). 
Tha  annuni  used  shal  not  excaad  25  fca/1.000  gtfa.  (3.0  g/L)  ol  wIna.  27  CFR 

240.527  (GRAS). 
Tha  amount  uaad  to  reduce  color  nwal  not  exceed  4  ka/i.OOO  gala.  (0.4a  g/L4  ol 

|iica.  WIna  made  Irom  juica  so  »aa«ad  she!  have  a  color  ol  nol  mora  than  96 

percent  nnsmttance  per  ■  AOAC  Method  11.003-11.004  (13th  Ed.)  or  equivalent 
May  be  prepared  in  a  Kghl  brine:  1  oz.  (2835  grama)  potasakim  cHorida.  2  tie 

(9072  grama)  agg  whHa.  1  gai  (37ffi  L)  ol  water  Uaaga  no!  to  axcead  IS  gals. 

ol  aoblion  par  1,000  gala,  ol  wma.  (GRAS). 
M  CFR  182.2727,  182.2729,  184.1156  (GRAS)  and  186.1258.  Tha  todkm  content 

ol  the  wine  ahal  not  be  Incraaaed  by  such  >ealmar*.  naqueel  tor  (GRAS) 

ac^iiaory  opvilon  pending. 
Tha  natural  «xad  acidt  shal  not  be  raducad  below  S  g/L  Tha  amount  uaad  ahai  not 

excaad  2  tot/1,000  gah.  (0.24  g/L)  21  CFR  184  1137  (GRAS). 
At  a  yaaat  nuMar*  In  wIna  producbon.  tha  amount  ahal  not  excaad  1.7  lit/1,000 

gtit  tO.20  g/L).  In  tha  production  ol  spending  wmaa.  Via  wnount  uaad  shal  not 

exceed  8  toa/1,000  gaM.  (1.00  g/L)  ol  wIrM.  f1  CFR  184.1141  (GRAS). 
May  be  added  to  truM,  grapea,  bentaa,  and  other  waleii^  uaad  in  wine  producbon, 

to  tha  mice  ol  auch  metarlatt.  or  to  tte  wine.  w«Nn  mHattont  which  do  not  altar 

the   dan   or   type   ol   ttie  wine.   21    CFR    182.3013   wti    182.30*1    (GRAS) 
21  CFR  172  SS6,  184  1983.  GRAS  par  FDA  adviaory  opinion  ol  10/06/59. 

Tha  naiwal  or  Ibcad  aodi  shal  not  be  reduced  betow  5  g/L  21  CFR  184.1069, 

184  1009,  and  184.1191   (GRAS). 
Tha  amount  uaed  ahal  not  exceed  30  t)a/1.000  gait.  (3.59  g/L)  ol  wine. 
The  calcium  suHatt  content  ol  tha  (Mahed  wma  thai  not  exceed  16.69  tit/1,000 

gala.  (2.0  g/L).  27  CFR  240  385;  21  CFR  184.1230  (GRAS). 
27  CFR  240  531  Ihrou^  240  535;  21  CFR  184  1240  (GRAS). 
Tha  cartMn  dtoidda  corMant  ol  the  Inithed  wine  thai  not  be  lr»creatad  during  the 

Wnalar  operation.  27  CFR  240.510. 
GRAS  per  FDA  oplnont  ol  2/23/60  and  8/25/61   27  CFR  240.528. 
27  CFR  240.364.  240.404,  and  240.512:  21  CFR  182.1033  (GRAS). 
Tha  amount  ol  dWc  add  thai  not  exceed  5.8  lia/1.000  gM.  (0.7  g/g.  27  CFR 

240  526,  240.539-.  21  CFR  182.1033  (GRA^ 
The  quanaiy  ol  eoppar  tiiiala  added  (celojtatad  at  copper)  thai  Ml  awead  OS 

part  coppar  per  mlton  ptnt  ol  wine  with  the  retidual  lavel  ol  ooppar  nol  to  ba  in 

aaoett  ol  0.2  part  par  miWon.  GRAS  par  FDA  adviaory  opinion  ol  7/23/69. 
Deloeming  agenit  which  tre  100%  active  mey  be  uted  In  amountt  not 'axoaedkig 

0  15  iN/l.OOO  gala.  (0.018  g/L)  ol  wine.  Deloeming  agantt  which  are  30%  active 

may  ba  uaed  w>  amountt  not  exceeding  05  bt/i.OOO  gait.  (0.06  g/L)  ol  wme. 

Sitcon  dkndde  shal  ba  completely  removed  by  Motion.  The  amoum  ol  sHcon 

remeimng  in  the  wiee  she!  not  exceed  10  psrls  per  mWon  and  no  tolubla  residue 

XI  exceta  o(  25  pens  per  mWon  thai  lemam  in  ttia  siine.  21  CFR  17S.340. 
The  enzyme  praperalon  uaed  sital  be  prepared  ftom  nontaiio  and  iwnpalhogtnic 

wacroorganitmt  in  accordance  wllh  good  manufacturing  pracaoa  and  be  approved 

tor  uee  in  toed  by  elhar  FDA  leguiellon  or  by  FDA  odvlaory  apMoa 
The  amytaae  enzyme  actlvtfy  thil  be  denved  Irom  AapargHua  nigar,  AtpergMui 

oryzae.  Bacitot  tubtilit.  or  bartey  mall  per  FDA  adviaory  opMon  ol  8/18/83  or 

from  Rhoopua  oryzae  per  21  CFR  173.130  or  Irom  BecMua  Ichenloimit  per  21 

CFR  184.1027 
The  amytaae  enzyme  activity  shel  be  derived  from  bertey  malt  par  FDA  advisory 

opnon  dated  8/18/83. 
Tha  amylaaa  enzyme  actrrKy  she!  be  denved  Irom  Aspevgllua  nigar  or  AspargMua 

oryzae  per  FDA  adviaory  opinion  dated  8/18/83  or  Iram  Rhizoput  orvzae  per  21 

CFR  173.130  or  Irom  Rhizoput  niveut  per  21  CFR  173.110. 
The  enzyme  acttvily  uted  thai  be  daiived  from  Aapergilua  nigar  or  bovine  Iver  per 

FDA  adviaory  opinion  dated  8/18/83  (GRAS). 
The  enzyme  activity  uaed  ahal  be  dsnved  irom  AapergHut  niger  per  FDA  advitory 

Opnon  dated  8/16/83  (GRAS). 
The  enzyme  actlvily  utad  thtl  be  dthved  Irom  Atpaag»ja  nigar  par  FDA  advtary 

opmon  ol  8/18/83  (GRAS). 
The  enzyme  actlvily  uaed  ahal  be  derived  from  AepargHut  nigir  par  FDA  adviaory 

opinan  dMad  8/18/83  (GRAS). 
Tha  tnxyma  adM«r  uted  *«l  ba  dwwed  Irom  AtnwgMu*  nlgtr  ar  BadftM  tuMM 

par  FOA  advitory  epMon  dMad  8/18/63  or  kom  aadlM  MianigniM  par  21  CFR 

184.1027  (GRAS).     ■-  .-^  '  .  '. 


Federal  Regirter  /  Vol.  49.  Ho.  186  /  Monday.  September  24.  19B4  /  Rale»  and  ReguUtiona 


ProleaM  (Bromatn).. 

Protease  (Ron) 

Protease  (Papam) 

Protease  (Pepsin) 

Protease  fTrypsm)  ... 


I 


To  rackjoa  or  to  iwnove  heal  laMeynlsliM- 
To  raduca  cr  to  wnova  twat  laMa  proleaia 
To  reduce  or  to  remove  heat  laMe  protama.. 
To  reduce  or  to  remove  heat  labie  proteins  . 
To  reduce  or  to  rerrxjve  twat  laMe  proteins  . 


1  Tka  muima  aoM^  uaad  shal  be  dsriwad  feom  AiMnut  comoaua  «  Aima 

bractaama  (U  par  FDA  adwaoiy  opMan  daM  ttivm  (QRAS> 

—  ^><*  anzyma  mOkUti  uaad  alial  be  dartwad  feaai  Roai  99.  par  RM  aAnaafy  ««Man 

I     dalada/W/S3(GftAS) 

1  The  ancynia  actt»%  used  thai  ka  d«lM«  toia  Cartca  papaya  |U  par  ?l  CFR 

I      1M15BS(0RAS) 

I  T><s  enzyme  activity  uaad  shaf  be  dertvad  Ironi  porona  or  bovne  atomacha  pw  FDA 

advwory  opnon  dated  S/18/S3  (QRAS) 

~ '  The  erayme  acMty  uaad  shal  be  darWad  Ironi  porcine  or  bovma  pwioaaa  par  FDA 

Fthv.m.M^  T  ■      •*'«Jn'OP*iion  dated  6/18/83  (QRASJ. 

rlL^wL  —  TowTK»(f,w«e  _ Use  limited  to  not  more  than  too  mg/L  21  OFF  172  515 

FeiTocyanide  compounos  (saquaalered  ^  To  remooe  iraoe  mem  Iran  wna  and  to  remove  otnectionabte  .  No  naokjtils  or  aoWita  iaa*je  fei  asiaee  ol  t  p«t  p«  fMMon  Wrt  iam«>  a<  tta 
"^l^'^>  ;      *veis  o»  sulhde  and  mercaptar»  ton  wie  Inshad  wme  and  the  baaK  chvacSar  of  IM  mne  aha!  not  be  chanaad  by  aadh 

traatmanL  OHAS  par  FDA  adMaory  opaaen  ol  k/22/82. 

To  darty  and  to  «ab*zs  Mna _ ;  The  amourw  uaad  aha*  not  awcaed  3  on/l«X)  gate.  (0  022  9/U  ol  «»me  21  C^R 

I      182  8315  (GRAS) 

To  oorrect  natmi  acM  detaanoaa  ai  gnpa  «Hna 1  Uae  muei  not  anaad  M  te/t.000  «M  O  0  fl/lj.  27  CFR  MCLSM.  240404  wid 

240  512   21  CFR  172  350  Tht  Iwnwic  acid  content  o<  the  Inahed  <Mne  ahal  not 
axceea  3  0  q/l 

To  stabilize  wioe 1  use  rnust  not  exosed  25  «ja/i  OOO  gala  (3X)  g/U    .V  CFR  240.526,  240  53B    2i 

I     CFR  1 72.3S0  The  lunHrlc  acad  oanaM  el  tm  iraehed  teete  ahrt  oel  Moaad  XO 


Ferrous  aultala. 

Fum^nc  a<n1    

if 

Gelatin  (tood  grade).. 
Granular  cor*..  

Hydrogen  panvade. 


LactK  acid 

Mafecaad 

Maio-iactK  bacteria.. 


To  oUMty  iiaoa  or  1 
To  aaat  mine 


To  lacMate  aeoondanf  laiiiiaiaaaun  ai 

Idng  wme 
To  remowe  color  Ironi  the  jutoe  ol  rad  and  blac»  grapes 


To  danty  \Mne 

To  cofTacl  nahvai  aod  deAoenoes  ai  grape  mne 
To  correct  natural  aod  defoenoea  n  |u«a  or  mne 
To  stabilize  grape  «»ine 


1  (QRASt. 

The  amount  used  she!  not  exceed  10  «)»/l,000  gela  o»  «»ine  (1.2  g/U 

3RAS  advisory  opmnr  pandng 
production  ol  apw     Antouii  aead  ahai  not  anaad  3  paMi  par  aikon.  The  tniahad  aww  ahtf  ooaMn  w 
resKJual  hyOogen  peronM  (GRAS) 
The  amount  used  Shan  not  axcaad  500  parts  par  milion    The  use  ol  hydrogen 
I      peronda  IS  kiaasd  to  oadtang  caiar  ptgateni  «i  ««  luoe  ol  red  and  btaok  gnpaa 
I      21  CFR  182  1366  (GRAS*. 
.....  Reguesi  tor  GRAS  KHmay  opinion  pandng. 
...I  27  CFR  240  364  ana  240  612  21  CFR  182  1061  (GRAS) 
-J  27  CFR  I  240.364.  240404.  and  240.512.  XI  CFR  >M.1068  (GRASt 
„.,  MakHacac  bacsane  ol  Wa  lupe  Ijauoonoatoc  oanoa  may  be  uaad  r  traaang  wwtt 
I      Raguaet  tor  GRAS  i 


J**f°^  ^°  amoo*  ««ne ...- '  Um,  limited  to  not  more  thwi  250  mg/L  21  CFR  172  515 

rwrogen  gas  „ To  mav«a»i  praeaure  dunng  Htenns  and  bottling  or  canning  ol     21  CFR  164  1540  iGRAS) 

lane  ana  to  prevent  ondakon  ol  wme.  I 

Oak  chips  or  particles    unchaned  and     To  smooth  wme jl  CFR  1715*0 

untreated 
Oicygen  arxl  compressed  air 


In  bakmg  or  matunr>g  wine  and  aaratJon  of  sharry.. 


Paraboos  (n^llcyl  esters  ol  p-hydroxy-  i  To  praaarva  Mne 

beruoc    acid     heptyl-,    Propyl-,    and 

methyl- 
Polyvmyi-potypyr-rolidone  (PVPP)         To  darrty  and  to  stabAzs  < 


Polyvinyl-pyrrolidone  (PVP) . 
Potaaawni  benzoaia. 


Potassaan  MlwtnaM 


To  OarTly  wme 
To  I 


ay  ba  uaad  prowdad  t  doaa  aal  caaae  cttangaa  m  the  wme  o«har  Ihwi  thoaa 
J      occumng  dunng  the  uaual  atoraga  ai  anadan  ooopaiage  oxer  a  < 
I  tJaa  aapeiatel)  or  In  cwnbaliuw  aaal  nol  •coaad  0.1  paraant  ky  t 
I      o<  rvhaptyt-parabae  muet  not  araaa*  12  paM  par  maoii   r   Om   17Z.MS. 

184  1490,  184  1670  (GRASI 
I  Tha  araount  uaad  «ial  nal  111:1  H  •  ka/t.oao  gHa.  «D  72  g/u  el  «ana  MataM 

ahall  be  removed  durmg  fitrabon  21  CFR  173  SO 
Thu  reeidual  level  ol  PVP  w\  the  Kraahed  wna  ahai  not  exoaed  60  parts  par  mMon 

21  CFR  173.55 
Uae  aaperiMy  or  In  combnalon  aMi  otter  mauiad  antwatiuMit  agents  naial  not 

exsaed  0.1  paraant  ol  the  volume  ol  |uoe  and/or  «aaa  ae  aaatad.  GRM  1 


To  alabMBB  grape  wtne 


T4«e  ■noiail  ueed  ahel  not  anaad  35  fta/1.000  gala.  (4  IB  g/IJ  ol  gnpa  <0r».  21 

CFR  184  «077  fORAS) 
Tba  natinl  or  txed  aods  shai  not  be  ladaoad  tatoa  t  parla  parVnaaand  (S  g/L) 

21  CFR  1«4  1613  wid  184  1619  (GRAS) 


Potassium  cartxmate  and/or  potassium     To  reduce  excess  natural  aodily  »i  wtoe-. _ 

bicartionete  "* 

Potassium  crtrale J  pH  coMrd  agent  and  segueatatt  in  baaknani  of  olna  «ana»_.  The  amount  ol  paMaaum  dMs  shrt  not  aaoead  25  Ua/i.OOO  gatt  (30  g/U  oi 

•nehed   ailne.   27    CFR    24a404:   SI    CFR    1«2.t«tS   and    MLMZS    IQRAS) 
.  To  ateifce  and  to  preserve  «nne 


Potassium  matabisuiae- 

Propylene  glycol „ „ 

Silica  gel  (colloidal  silioon  dtoxxla) 


Solvent  lor  parabana 

Ta  daiMy  wine 


Soy  Bour  (defatted) 
SuHur  dKixide _ 


Tartanc  acid    , 

iltiarwine  hydrochlttnda ., 
Uiaa .1... 


The  aulfur  dtoxide  content  ol  <tm  Hilisil  «ane  ahal  not  axcaad 

praecfked  fe>  Zr  CFR  4.22  tt  CFR  1SLSBS7  (ORAS) 
T>ia  BTTKiunt  uaad  shal  not  axcaad  40  parts  par  irmon  In  wme  21  CFR  164  1666 

(GRAS) 
Uea  ahal  not  axoaad  tha  equvalant  ol  20  Im.  coaoKM  ailoon  dtoadda  at  a  30% 
conoentraBor  per  1.000  gals,  of  Bine  (2.4  g/L).  SInon  (texxta  ahal  be  compialal) 
remowed  by  aiaaaon  KifiA^ 
Tha  firaahed  wna  ahal  contan  ndl  mora  man  300  nOgiwns  ol  sortac  aod  par  Mar 

ol  wna  21  CFR  183.3069  wid  162  3640  (ORASV 
Tha  amount  uaad  ahai  not  amead  2  tm/^fiOO  gala.  (0.24  g'U  ol  wna  (QRASI 
The  aultur  itexxla  content  ol  ttw  inehad  wme  ahai  not  axoaad  the  Imaabons 

prascribad  in  27  CFR  4.22(bHl)  21  CFR  182.3862  (GRAS) 
Tha  raaakjal  amount  ol  lanran  ahai  not  aaioaad  3.0  g/L  calcUated  as  gaMc  aod 
eguNalants  (GAE)  GRAS  par  FDA  adviaofy  opaaona  dated  4/6/59  wid  3/29/60 
To  cianly  or  to  conact  tannin  deficianoiea  m  grape  (une  or     The  raeakjal  amount  ol  lannn.  ctfculalad  in  arte  acto  equwalenta.  «>M  not  axoaad 
***  0  8  g/L  »i  whito  wme  and  3.0  g/L  In  lad  aid  roee  winea  Only  tannn  which  doaa 

not  imparl  color  may  be  ueed  n  the  oelar  aealiiiaiil  ol  (laoa  or  wme  GRAS  per 
'      FDA  advieory  opmxvis  dated  4/6/59  and  3/29/60 
To  correct  natml  aotd  (Mldendea  In  grape  juice  or  grape     Dae  as  preeeribad  n  27  CFR  240364  m  24051Z  21   CFR   184  1099  (GRAS) 
wme 

Yea*  ni«iaM  to  tadlitate  lermentalton  o«  wine The  amount  uaad  ahaH  not  exceed  0  005  fc/1.000  gala  (0  6  mg/U  ol  wna  or  (una 

21  CFR  184  1875  (GRAS) 

Yeats  r»*rieot  to  tacMtata  •ermentabon  o«  wine _ _ |  The  amount  used  ahal  not  exceed  2  fca/lJDOO  gals  (0^4  g/g  ol  wna.  2i  CFR 

184  1923  (GRAS) 


Sorbx:    acx>    and    potasaajm    aalt    o«     To  aienkza  and  to  praaenre  wna:  to  W*jit  mold  yowth  and 
•ort*:  •od  aacondaiy  larmenuboa 

■Yaaat  notnant  to  tacMMe  tormantaban  ol  w»», 

To  aterikze  and  to  praaarve  wne 

To  a<^sl  tannin  car«ant  in  apple  juioe  or  wna 


l^^S^rtr  ^r  »*!!?  ^.i'^^^f*  '"^T*^  "^  yf?  "  '^^  *r^  ma«»»a1  the  troatng  malenal  has  ar  FDA  dating  m  TiOe  21    Cods  ol  Federal  RagUabons.  Par  182  or  P»1  184,  or  a 
«jeieo  to  Da  genereay  lemgnaed  as  sa4e  tit  the  US  Food  and  Owa  Ajiwatiatxan 
M  OMOMI  A<1 


'To 


To  preeant  or  la  ratart  >iwa>nHd  altaraaor  ol cha— cal  »id/or  phys^ai  properbas 


(Sec.  201.  Pub.  L.  85-859,  72  Stat.  1383.  as 
amended  (26  U.S.C.  5381,  5382.  5385,  5386. 
and  5387)) 

k 
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Pi.  18.  A  new  S  240.1051a  is  added 
and  reads  as  follows: 

i24aiOS1a    MatorMa  •uthortzMi  for 
traMnMnt  el  dMWing  matariaL 

The  materials  listed  in  this  section  as 
well  as  the  materials  listed  in  9  240.1051 


are  approved  as  being  consistent  with 
good  commercial  practice  for  use  by 
proprietors  of  bonded  wine  cellars  in  the 
treatment  of  distilling  material  within 
the  limitations  specified  in  this  section: 
Provided,  That  when  the  specified  use 


or  limitation  of  any  material  on  this  list 
is  determined  to  be  unacceptable  by  the 
U.S.  Food  and  Drug  Administration,  the 
Director  may  cancel  or  amend  the 
approval  for  use  of  the  material  in  the 
treatment  of  distilling  material. 


^•■Hortuw  phoipiMM  (mono-  and  d^ 
AffV)NMS  flVDyfnt  BClMly  ...„ _...„._._, 


CarbohydraM  (bala-Amytase) _ 

CmtOtydnMa  (GKcomytase.  Anytogtu- 


Coopar  mttale 


Hy»*o9en  oamuOa    

Potatsum  permanganata 


Sodun  banzoata  . 

Sodkjm  try&aaOa 


Sutfunc  acid.. 


Uaa 


To  corwart  Mveliaa  to  (armntatM  cartxyiyckaiaa 

To  oonvart  ttarctwa  to  tarmantatM  cartxyiydratas 


To  convert  itarctiea  to  larmentatM  caitxiytMrates 
To  alcTinala  hydrogen  suiMe  and  mercaptant 


To  naduoa  tM  bauMita  aMenyda  compMu  in  dtatiMng  malenal.. 
OMdnmg  igam 


To  pravam  tamiantation  o«  the  sugar  n  special  natural  «nna 

bmno  iCCumuMad  as  diMkng  n<alanal 
Aod  neutraftzmg  agam _ 


netaranca  or  limitation 


TDa  amount  uaad  shal  not  aaoaad  10  tia/l.OOO  gals.  (1  2  g/L).  21  CFfl  1S4  1141 

(GRAS)  > 
The  anzyma  preparation  uaad  shal  ba  prepared  Irom  nontoxic  and  nonpathogenic 

-f"T~g»ftt-ti  m  arrfiTTtarrrt  tritti  prinrl  niaiiitai  anlmj  prartifia  id  ha  Miio**) 

tor  uae  n  tood  tff  eithar  FDA  regulation  or  by  FDA  advisory  opinion. 
The  amytaae  enzyme  activity  she*  ba  derivad  Irom  AapargiHua  nigar.  AapargMua 

oryzae.  Bacillus  suMKa.  or  barley  malt  per  FDA  advisory  opinion  al  8/18/83  or 

trom  Rhizopua  oryzae  per  21  OFF)  173.130  or  from  BaaHus  Hchanitormia  par  21 

CFR  184.1027 
The  amylasa  enzyme  activity  shal  ba  dertyad  Irom  barley  man  par  TOA  advisory 

opnon  dated  8/18/83 
The  amytaaa  anzyma  activity  shal  be  denved  Irom  Aspergillus  niger  or  Aspergilua 

oryzae  per  FOA  adviaory  opnon  dated  8/18/83  or  Irom  Rhoopua  oryzae  par  21 

CFH  173  130  or  Irom  Rhizopus  nwaua  par  21  CFR  173  110 
The  Inlahed  brandy  or  wine  apnis  produced  Irom  dIsMling  matanal  to  lahich  copper 

sultate  haa  bean  added  shal  not  contain  mora  than  2  parts  par  mMion  (2  mg/L) 

residual  copper  QRAS  per  FOA  adviaory  opinion  o)  7/23/89. 
The  ainount  uaad  shal  not  exceed  200  pan*  par  miMon.  21  CFR  182.1366  (GRAS). 
The   hnnhad  brandy  or  wma  spinta  producad  from  dtstWng  malarial  to  which 

potassium  pemianganaia  has  baan  added  mual  be  free  o<  chemical  residue 

resulting  Irom  such  treatment  (GRAS) 
The   amount   ua«d   shal   not   excaed   01%    (w/w).    21    CFR    184.1733   (GRAS). 


Ttia  Onshed  brandy  or  wine  spirits  producad  from  dtstiNmg  material  to  which  aodkjm 

hy<*x>xide  has  been  added  must  be  Iree  o<  chamcal  rasidua  rasulkng  Irom  such 

I      treatment.  21  CFR  184  1783  (GRAS) 

To  t^taa  lavorstM  yeast  deveiopmant  m  dniiUing  matanal  to  '  27  CFR  240  486;  21  CFR  184  109S  IQRAS). 

prevent  larmantMon  at  Iha  sugar  n  special  natural  wina 

being  accumiated  aa  listiWng  matenai;  to  lower  pH  to  2.5 

to  prevail*  putratacton  and/or  ethyl  acetate  development 


I 


■GRAS— An  acronym  lor  ~geners«y  recognized  as  sa»a."  The  term  meana  that  the  treating  matenai  has  an  FDA  ksang  m  TUto  21.  Code  o*  Federal  Regulattooa,  Part  182  or  Pwl  184  or  la 
scared  to  be  generaNy  recogroed  as  sale  by  the  U.&  Food  and  Drog  Adnwustration. 

(Sec.  201,  Pub.  L  85-859,  72  Slat.  1383,  as  amended  (28  U.S.C.  5381.  538Z  5385,  5386,  and  5387))  .  -       , 


Par.  17.  A  new  {  240.1051b  is  added 
and  reads  as  follows: 

S  240.1051b    Processn  authottnd  f or  th« 
tfMtnwnt  of  wtfw,  )uic«,  and  distilUng 
matarteL 

The  processes  listed  in  this  section 
are  approved,  as  being  consistent  with 


good  commercial  practice,  for  use  by 
proprietors  of  bonded  wine  cellars  in  the 
production,  cellar  treatment,  or  finishing 
of  standard  wine,  juice,  and  distilling 
material,  within  the  general  limitations 
of  §  240.524  or  the  limitations  specified 
in  this  section:  Provided,  That  when  the 
specified  use  or  limitation  of  any 


process  on  this  list  is  determined  to  be 
unacceptable  for  use  in  foods  and 
beverages  by  the  U.S.  Food  and  Drug 
Administration,  the  Director  may  cancel 
or  amend  the  approval  for  use  of  the 
process  in  the  production,  cellar 
treatment,  or  finishing  of  standard  wine, 
juice,  and  distilling  material. 


Piooeeaea 


Ion  exchange  . 


Use 


Venous  appbcations  in  the  treatment  o<  whm 


JMI 


Relarence  or  limitation 


Anion,  cation,  and  nornontc  resms,  except  tlx»e  amonc  resins  m  the  mineral  acid 
state,  may  be  ueed  w\  batch  or  contnuous  colijmn  procasaas  as  total  or  partial 
treatment  o1  wme,  provxied  that  with  regard  to  the  finished  wme: 

1.  Such  treatment  does  not  alter  the  vnxjs  character  oH  the  unna. 

2.  The  freatment  does  not  reduce  the  color  o»  the  wine  to  less  Itian  that  normaly 
contained  n  such  wme. 

3.  The  treatment  does  not  ncrsasa  morganic  anions  m  the  wme  by  mors  than  10 
mg/L 

4.  The  treatment  does  not  reduce  Itie  metallic  cation  concentration  in  the  wine  to 
less  than  300  mg/L 

5.  The  treatment  does  not  reduce  natural  or  fixed  acid  m  grape  wirie  tMlow  4  g/L  tor 
rod  table  wmes,  3  g/L  tor  white  table  wmes,  2  5  g.'L  tor  al  other  grape  wmaa.  4 
g/L  lor  wme  other  thar  grape  wine 

6.  Treatment  does  not  reduce  the  pH  ot  the  wme  to  less  than  pH  3  nor  Increase  the 
pH  to  more  ttian  pH  4  5 

7.  The  resins  used  have  not  imparted  to  the  wme  any  matenai  or  chvactenattc 
(Incidental  to  the  ream  treatment)  which  may  ba  prohibited  under  any  other  section 
o<  ttie  relations  m  this  pan  The  wmemakor  may  employ  coodrtmning  and/or 
regenerating  agents  conswftng  o(  water.  Irurt  acids  common  to  the  wine  bemg 
treated,  and  morganic  acxte.  salts  and'or  bases  prtmdad  the  condWoned  or 
regenerated  resm  •  nnsed  with  water  unH  ttie  resm  and  conlMier  are  aaaanbalty 
tree  Irom  unreactad  (exceas)  condrtxjnmg  or  regenerating  agenta  prior  to  ttia 
introduction  ot  the  wme  21  CFR  173  25. 
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processes 


T>wmai  gradient  processing 


ntareno  or  Imtoltuii 


Thm-film    evaporaiior 
pressure 


jntJer    redoceO 


To  separate  standard  mtw  mo  tow  alconol  ano  h<gn  alcohol     The  tradiona  danved 
wine  tractions 


EUmmatior  ol  suttur  dionde  t>y  physical 
process 


To  separate  standard  wme  nto  a  low  alcohol  wme  Iracton  and 
ir>io  a  higher  alcohol  dwMiaie 


To  reduce  the  aultur  dtoiade  conleni  oi  iuk» 


such  procaaang  ffluM  raMn  Vta  ootor 
v«wus  characlanatics  o(  the  wme  pnor  to  >— anant  Such 
reduce  the  elhyt  alcohol  content  ol  the  low  alcohol  hacian  to  laaa  Swi 
by  vokjma  nor  ncreaaa  Ihe  alconol  ooManl  ol  tw  Ngr>  Moohol  (radon 
man  24  paroem  by  wotuma  Blanctng  ■  raMnclad  to  wme  ol  «w 
production    Reconaaution.  la.  Iha  adlMon  ol 
present  m  Ihe  wme  pnor  lo  proceaaav  ■  prohMlad 

ao  treatad  must  retain  the  ootor.  flavor  and  other  vinoua 
wme  pnor  lo  Irsatmam  Such  Iraatmani  muel  not  reduce  (ha  aOy 
of  (he  low  alcohol  traction  Ic  laaa  Ihan  3  parcanl  by  M*nie.  aarKfeig  > 

,  to  wme  ol  (he  pnspnetor's  own  preduckoa  RacotllMtotv  i.a, 
water   other   than   (hat   ongmaly  praaattt  In  the  wme  pnor  to 
proh«)rted    Mater  lost  m  prooeaamg  may  be  rwiowarad  by  ralkang  ■< 
contmoous    system    and    returned   to   the   «Mna   Ironi   whK*   «   waa 

Use  o(  a  physical  procaes  lo  remo»e  suMur  Ooade  trom  (una  naat  not 
basic  charac(ar  of  (he  Mce  ao  iraalad 


proprlalor's  oein 


I  cturaclartatoa  ol  tie 


ol 

■ 
a  doaad 


(Sec.  201.  Pub  L.  85-e59.  72  Stdl.  1383.  as 
amended  (26  U.S.C.  5381,  5382.  5385.  5386, 
and  5387)) 

Par.  18.  The  original  title  and  text  of 
§  240.1052  are  repealed.  Section  240.1052 
is  revised  to  read  as  follows: 

§  240. 1 052    ExperlmentatJon  wltti  new 
treating  material  or  process. 

(a)  General.  The  proprietor  of  a 
bonded  wine  cellar  may,  under  the 
provisions  of  this  section,  conduct  on 
bonded  wine  cellar  premises 
experimentation  with  a  treating  material 
or  process  as  the  Director  finds  may  be 
conducted  in  a  manner  that  will  not 
jeopardize  the  revenue,  conflict  with 
wine  operations,  or  be  contrary  to  law. 

(b)  Application.  A  proprietor  desiring 
to  conduct  experimentation  shall  file  an 
application  with  the  Regional  Director 
(Compliance)  setting  forth  in  detail  the 
experimentation  to  be  conducted  and 
the  facilities  and  equipment  to  be  used. 
The  proposed  experimentation  shall  not 
be  conducted  until  (1)  the  Director  has 
determined  that  the  conduct  of  such 
experimentation  will  not  jeopardize  the 
revenue,  conflict  with  wine  operations, 
or  be  contrary  to  law:  and  (2)  the 
Regional  Director  (Compliance)  has 
approved  the  application.  Where  the 
Director  has  determined  previously  that 
such  an  experiment  may  be  conducted 
on  bonded  wine  cellar  premises,  the 
Regional  Director  (Compliance)  may 
approve  applications  to  conduct  a 
similar  type  of  experiment,  unless  the 
Regional  Director  (Compliance)  finds 
that  there  are  particular  conditions  in 
respect  of  the  applicant's  premises  or 
operations  that  would  cause  the  conduct 
of  such  experiment  to  be  a  jeopardy  to 
the  revenue  or  to  conflict  with  wine 
operations. 

(c)  Segregation  of  operations. 
Experimentation  a^ithorized  under  this 
section  shall  be  conducted  with  such 
degree  of  segregation  from  wine 
operations  as  may  be  required  by  the 
Regional  Director  (Compliance)  under 
the  provisions  of  §  240.131. 


(d)  Records.  The  proprietor  shall,  with 
respect  to  each  experiment  authorized 
under  this  section,  keep  records  of  the 
kind  and  quantity  of  materials  received 
and  used  and  the  volume  of  wine 
treated.  The  disposition  of  such  wine 
shall  be  done  in  accordance  with  the 
provisions  of  27  CFR  240.740. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0292) 

(Sec.  201.  Pub.  L  85-859  (72  Stat.  1383.  as 
amended  (26  U.S.C  5361)) 

Par.  19.  A  new  section  240.1053  is 
added  to  read  as  follows: 

§  240.1053    Application  for  use  of  new 
treating  material  or  process. 

(a)  General.  If  the  proprietor  desires 
to  use  a  material  or  process  which  is  not 
specifically  authorized  in  §§  240.1051, 
240.1051a.  240.1051b,  or  elsewhere  in 
this  part  the  proprietor  shall  file  an 
application  with  the  Regional  Director 
(Compliance)  of  the  region  in  which  the 
bonded  wine  cellar  is  located  to  show 
that  the  proposed  material  or  process  is 
a  cellar  treatment  consistent  with  good 
commercial  practice. 

(b)  Data  required.  The  application 
shall  include  the  following:  (1)  The  name 
and  description  of  the  material  or 
process:  (2)  the  purpose,  the  manner, 
and  the  extent  to  which  the  material  or 
process  is  to  be  used  together  with  any 
technical  bulletin  or  other  pertinent 
information  relative  to  the  material  or 
process:  (3)  a  sample,  if  a  proposed 
material:  (4)  documentary  evidence  of 
the  U.S.  Food  and  Drug  Administration's 
approval  of  the  material  for  its  intended 
purpose  in  the  amounts  proposed  for  the 
particular  treatment  contemplated:  (5) 
the  test  results  of  any  laboratory-scale 
pilot  study  conducted  by  the  winemaker 
in  testing  the  material  and  an  evaluation 
of  the  product  and  of  the  treatment 
including  the  results  of  tests  of  the  shelf 
life  of  the  treated  wine:  (6)  a  tabulation 
of  pertinent  information  derived  from 
the  testing  program  conducted  by  the 
chemical  manufacturer  demonstrating 
the  function  of  the  material  or  process; 


(7)  a  list  of  all  chemicals  used  in 
compounding  the  treating  material  and 
the  quantity  of  each  component;  (8)  the 
recommended  maximum  and  minimum 
amounts,  if  any,  of  the  material 
proposed  to  be  used  in  the  treatment 
and  a  statement  as  to  the  volume  of 
water  required,  if  any,  to  facilitate  the 
addition  of  the  material  or  operation  of 
the  process;  and  (9)  two  750-milliliter 
samples  representative  of  the  wine 
before  and  after  treatment.  Information 
of  a  confidential  or  proprietary  nature  to 
the  manufacturer  or  supplier  of  the 
treating  material  or  process  may  be 
forwarded  by  the  manufacturer  or 
supplier  to  the  Director  with  a  reference 
to  the  application  filed  by  the 
winemaker. 

(c)  Use  of  cellar  treatment.  The 
proprietor  shall  not  use  the  proposed 
treating  material  or  process  until  a 
determination  has  been  made  by  the 
Director  that  the  intended  use  of  the 
material  or  process  is  acceptable  in 
good  commercial  practice.  If  the 
Regional  Director  (Compliance)  has 
been  advised  by  the  Director  that  the 
use  of  the  material  or  process  has  been 
previously  approved,  he  will  so  inform 
the  proprietor  and  state  limitations,  if 
any.  which  must  be  observed.  However, 
if  the  Regional  Director  (Compliance) 
has  not  been  so  advised,  the  application 
shall  be  forwarded  to  the  Director  for  a 
decision  regarding  the  use  of  the 
material  or  process. 

fd)  Processing  of  application.  After 
evaluation  of  the  data  submitted  with 
the  application,  the  Director  shall  make 
a  decision  regarding  the  acceptability  of 
the  proposed  treatment  in  good 
commercial  practice.  Tlie  Director  shall 
notify  the  Regional  Director 
(Compliance)  of  the  approval  or 
disapproval  of  the  application.  The 
Regional  Director  (Compliance)  shall 
then  inform  the  proprietor  of  the 
Director's  decision. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  numtser  1512-0292) 


\ 


(Sec.  201.  Pub.  L  85-B59.  (72  Stat.  1383.  as 
amended  (26  U.S.C.  5381,  S382.  5385.  5306, 
and  S387)) 

Signed:  July  9. 1964. 
Stephen  E.  Higgins, 
Director. 

Approved:  September  7, 1984 
lohn  M.  Walker,  fr.. 

Assistant  Secretary.  Enforcement  and 
Operations 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4  and  240 

INotica  No.  S43;  R«f:  Nolle*  Nos.  413  and 

426] 

Materials  and  nbcesses  Authorized 
for  the  Producl|t>n  of  Standard  Wine 
and  for  the  TreMment  of  ^ulce, 
Standard  Wine  ind  Distilling  Material 

agency:  Bureat  of  Alcohol,  Tobacco 
and  Firearms.  (/.TF).  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  solicits  additional 
comments  from  winemakers  and  other 
interested  parties  as  to  whether 
pursuant  to  the  provisions  of  section 
5382  of  the  Internal  Revenue  Code  of 
1954.  the  use  of  certain  materials  and 
processes  is  acceptable  in  "good 
commercial  practice"  in  the  production, 
cellar  treatment,  and  finishing  of 
standard  wine  and  in  the  preparation  of 
juice  prior  to  fermentation. 

In  the  RULES  AND  REGULATIONS 
portion  of  this  issue  of  the  Federal 
Register,  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  has  issued  a  Treasury 
decision  (final  rule)  implementing 
revised  regulations  for  those  treating 
materials  which  are  deemed  to  be 
noncontroversial  and  not  requiring 
further  comment. 

This  notice  is  one  of  several  to  be 
issued  by  the  Bureau  in  the  revision  of 
the  regulations  presently  prescribed  in 
Title  27.  Code  of  Federal  Regulations, 
Part  240  for  the  production  of  wine. 
When  the  Bureau  has  completed  the 
revision  of  these  regulations,  a  final  rule 
will  be  issued  to  recodify  the  wine 
regulations  into  a  new  Part  24. 
DATE:  Written  comments  to  this  notice 
must  be  received  by  January  23. 1985. 
ADDRESS:  Send  written  comments  to: 
Chief.  FAA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington,  DC 
20044-0385,  Reference:  Notice  No.  543. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Breen,  FAA.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20226  (202-566- 
7626). 

SUPPLEMENTARY  INFORMATION:  . 
Background 

Notice  No.  413,  published  in  the 
Federal  Register  of  June  18. 1982  (47  FR 
26399).  proposed  the  addition  or  deletion 
of.  and,  in  some  instances,  revised  usage 


levels  for.  materials  intended  for  use  in 
the  production  and  treatment  of 
standard  wine.  Publication  of  the  notice 
of  proposed  rulemaking  resulted  from 
ATF's  recognition  of  the  need  to  update 
the  list  of  wine  treating  materials  and 
processes  and  the  need  for  a  more 
formal  public  procedure  for  approving  or 
disapproving  applications  for  wine 
treating  materials  and  processes.  The 
original  60-day  comment  period  was 
reopened  for  an  additional  90  days  by 
publication  of  Notice  No.  426  in  the 
Federal  Register  of  September  20, 1982 
(47  FR  41402). 

After  completion  of  a  lengthy  review 
of  the  comments  received  during  the  two 
comment  periods,  the  Bureau  has 
drafted  this  notice  in  which  additional 
comments  are  requested  for  specific 
treatments.  A  summary  of  the  comjnents 
received  in  response  to  Notice  Nos.  413 
and  426  pertaining  to  wine  treating 
materials  and  processes  may  be  found 
in  the  preamble  to  the  Treasury 
decision.  ATF  encourages  all  potential 
commenters  to  this  notice  to  read  the 
preamble  of  the  Treasury  decision  for  a 
detailed  explanation  of  the  Bureau's 
concerns  about  the  treatments  which  are 
being  addressed  in  the  following 
paragraph. 

ATF  solicits  specific  comment 
regarding  possible  revisions  of  the 
regulations  in  Parts  4  and  240  pertaining 
to:  (1)  The  use  of  activated  carbon  or 
hydrogen  peroxide  or  an 
"anthocyanase  '  enzyme  preparation  to 
reduce  color  in  the  juice  of  red  and 
black  grapes;  (2)  the  acceptabiHty  in 
good  commercial  practice  of  employing 
an  ultrafiltration  process  utilizing 
membraned  of  various  molecular  sizes  to 
filter  proteinaceous  material  and  color 
pigments  from  juice  and  wine  including 
red  wine.  (3)  the  use  of  maltol  or  ethyl 
maltol  to  treat  standard  wine;  (4)  ATFs 
proposal,  based  on  the  review  of 
comments  received  in  response  to 
Notice  Nos.  413  and  426.  to  delete  the 
parabens  and  propylene  glycol  from  the 
list  of  authorized  treating  materials;  (5) 
the  continued  use  of  potassium  benzoate 
to  preserve  wine;  (6)  ATFs  proposal  to 
decrease  the  maximum  residual  levels  of 
sulfur  dioxide  in  wine;  (7)  a  proposed  3- 
fold  increase  in  the  volume  of  water 
used  in  the  preparation  of  treating 
material  slurries;  (8)  the  establishment 
in  the  standards  of  identity  for  wine  of 
maximum  levels  for  ethyl  acetate  and 
hydrogen  sulfide  and  a  higher  volatile 
acidity  level  of  0.15  gram  per  100 
milliliters  for  white  wine  and  0.17  gram 
per  100  milliliters  for  red  wine  produced 
from  unameliorated  juice  having  a 
minimum  solids  content  of  28'  Brix;  (9) 
ATFs  proposal  that  the  authorized  level 
of  sorbic  acid  in  finished  wine  be  further 


reduced  from  300  to  200  milligrams  per 
liter  and,  (10)  a  proposal  to  permit  the 
addition  of  acid  to  a  level  of  9  grams  per 
liter  in  white  wine  containing  5  or  more 
grams  of  sugar  per  liter. 

During  the  comment  period,  members 
of  the  wine  industry  and  other 
interested  parties  will  have  the 
opportunity  to  provide  additional 
comments  regarding  these  specific 
treatments.  The  review  of  the  comments 
received  in  response  to  this  notice  will 
be  a  factor  in  ATFs  decision  whether  or 
not  to  hold  public  hearings. 

Public  ParticipatioD 

Comments  to  this  notice  may  address 
any  one  or  all  of  the  proposals. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  agency  action. 

ATF  will  not  recognize  any  material 
or  comment  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  names  of 
commenters  are  not  exempt  from 
disclosure. 

Written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room. 
Room  4407.  Federal  Building.  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  804)  are  not  applicable 
because  this  notice  of  proposed 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities  or 
to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
record-keeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12291 

If  has  been  determined  that  this  notice 
of  proposed  rulemaking,  if  published  as 
a  final  rule,  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  nbt 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
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Federal,  state,  or  local  government 
agencies,  or  geographic  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Coordinator  Michael  ].  Breen  of  the 
FAA,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine.  . 

27  CFR  Part  240 

Administrative  practice  and 
procedure,  Authority  delegations. 
Claims.  Electronic  funds  transfers, 
Excise  taxes.  Exports,  Food  additives. 
Fruit  juices.  Labeling,  Liquors,  Packaging 
and  containers.  Reporting  requirements, 
Research,  Scientific  equipment,  Spices 
and  flavorings.  Surety  bonds. 
Transportation.  Warehouses.  Wine  and 
vinegar.  ■ 

Authority 

Accordingly,  under  the  authority  contained 
in  28  U.S.C.  5382  (72  Stat.  1383,  as  amended). 

28  U.S.C.  7805  (88A  Stat.  917,  as  amended), 
and  27  U.S.C.  205  (49  Stat.  981.  as  amended), 
the  Director  proposes  the  following  revisions 
to  Title  27,  Code  of  Federal  Regulations.  Parts 
4  and  240: 


PART  4— LABEUNG  AND 
ADVERTISING  OF  WINE 


Subpart  C— Standards  of  identity  for 
wine 

Paragraph  1.  Section  4.21  would  be 
amended  to  provide  for  maximum  ethyl 
acetate  and  hydrogen  sulfide  levels  for 
wine,  to  provide  for  a  higher  volatile 
acidity  level  for  grape  wine  produced 
from  juice  having  high  total  solids  as 
follows:  The  last  paragraph  at  the  end  of 
paragraph  (a)(1)  would  be  designated  as 
paragraph  (a)(l)(iv)  and  revised  to  read 
as  set  forth  below  and  paragraphs 


(d)(l)(ii),  (e)(l)(ii),  (n(l)[ii)  and  (h)(2)(ii) 
of  §  4.21  would  be  revised  to  read  as 
follows: 

S  4.2 1    The  standarda  of  Identity. 

*  *  •  •  • 

(a)  CJasa  1;  grape  wine.  (1)  *   *   * 
(iv)  The  maximum  volatile  acidity, 
calculated  as  acetic  acid  and  exclusive 
of  sulfur  dioxide  is  0.14  gram  per  100  mL 
(20  °C)  for  natural  red  and  rose  wines 
and  0.12  gram  per  100  mL  (20  *C)  for 
other  grape  wine;  Provided,  That  white 
wine  produced  from  unameliorated  juice 
having  total  solids  of  28  or  more  degrees 
Brix  may  have  a  maximum  volatile 
acidity  of  0.15  gram  per  100  millihters 
and  red  wine  produced  from 
unameliorated  juice  having  total  solids 
of  28  or  more  degrees  Brix  may  have  a 
maximum  volatile  acidity  of  0.17  gram 
per  100  milliliters.  The  maximum  ethyl 
acetate  level  is  200  milligrams  per  liter. 
The  maximum  sulfide  level,  calculated 
as  hydrogen  sulfide,  is  1  milligram  per 
liter. 

*  •  •  •  • 

(d)  Class  4;  citrus  wine.  (1)  *  *  * 
(ii)  The  maximum  volatile  acidity, 

calculated  as  acetic  acid  and  exclusive 
of  sulfur  dioxide  is  0.14  gram  per  100  mL 
(20  °C)  for  natural  citrus  wine  and  0.12 
gram  per  100  mL  (20  "C)  for  other  citrus 
wine.  The  maximum  ethyl  acetate  level 
is  200  milligrams  per  liter.  The  maximum 
sulfide  level,  calculated  as  hydrogen 

sulfide,  is  1  milligram  per  liter. 

•  •        *        •        ♦ 

(e)  Class  5:  fruit  wine.  (1)  *  *  * 
(ii)  The  maximum  volatile  acidity, 

calculated  as  acetic  acid  and  exclusive 
of  sulfur  dioxide,  is  0.14  gram  per  100  mL 
(20  °C)  for  natural  fruit  wine  and  0.12 
gram  per  100  mL  (20  'C)  for  other  fruit 
wine.  The  maximum  ethyl  acetate  level 
is  200  milligrams  per  liter.  The  maximum 
sulfide  level,  calculated  as  hydrogen 
sulfide,  is  1  milligram  per  liter. 

•  *        •        *        • 

(f)  Class  6;  wine  from  other 
agricultural  products.  (1)  *  *  * 

(ii)  The  maximum  volatile  acidity, 
calculated  as  acetic  acid  and  exclusive 
of  sulfur  dioxide  is  0.14  gram  per  100  mL 
(20  °C)  for  natural  wine  of  this  class  and 
0.12  gram  per  100  mL  (20  °C)  for  other 
wine  of  this  class.  The  maximum  ethyl 
acetate  level  is  200  milligrams  per  liter. 
The  maximum  sulfide  level,  calculated 
as  hydrogen  sulfide,  is  1  milligram  per 
liter. 

•  •         .         .         « 

(h)  Class  8;  imitation  and  substandard 
wine. 
***** 

(2)  "Substandard  wine"  shall  have  as 
a  part  of  its  designation  the  word 
"substandard."  and  includes: 


(i)  *  *  * 

(ii)  Any  wine  for  which  no  maximum 
volatile  acidity  is  prescribed  in  5§  4.20 
to  4.25,  inclusive,  having  a  volatile 
acidity,  calculated  as  acetic  acid  and 
exclusive  of  sulfur  dioxide,  in  excess  of 
0.14  gram  per  100  mL  (20  'C);  or  any 
wine  for  which  the  maximum  ethyl 
acetate  level  exceeds  200  milligrams  per 
liter;  or,  any  wine  for  which  the 
maximum  sulfide  level,  calculated  as 
hydrogen  sulfide,  exceeds  1  milligram 
per  liter. 
*        *        •        •        * 

Par.  2.  Section  4.22  would  be  amended 
to  provide  in  paragraph  (b)(1)  for  lower 
residual  sulfur  dioxide  levels  for  red 
wine  (including  rose  wine),  white  wine, 
and  wine  having  high  residual  sugar. 
Section  4.22(b)(1)  would  be  revised  to 
read  as  set  forth  below.  For  the 
information  of  the  reader  the 
introductory  text  of  paragraph  (b)(1)  is 
set  forth  without  charge: 

§  4.22    Blends,  cellar  treatment,  alteration 
of  class  and  type. 
***** 

(b)  Alteration  of  class  or  type  shall  be 
deemed  to  result  from  any  of  the 
following  occurring  before,  during  or 
after  production. 

(1)  Treatment  of  any  class  or  type  of 
wine  with  substances  foreign  to  such 
wine  which  remain  therein:  Provided, 
That  wine  having  a  total  sugar  content 
of  less  than  5  grams  per  100  milliliters 
may  contain:  For  red  and  rose  wine,  not 
more  than  125  parts  per  million  total 
sulfur  dioxide,  or  sulfites  expressed  as 
sulfur  dioxide,  and  for  white  wine,  not 
more  than  175  parts  per  million  total 
sulfur  dioxide  or  sulfites  expressed  as 
sulfur  dioxide;  and  Provided,  That  all 
wines  having  a  total  sugar  content  of  5 
or  more  grams  per  100  milliliters  may 
contain  up  to  275  parts  per  million  total 
sulfur  dioxide  or  sulfites  expressed  as 
sulfur  dioxide,  and  Provided  further, 
That  all  wines,  regardless  of  sugar 
content,  produced  prior  to  March  25, 
1985.  may  contain  up  to  350  parts  per 
million  total  sulfur  dioxide  or  sulfites 
expressed  as  sulfur  dioxide. 


PART  240— WINE 

Subpart  N— Natural  Wine 

Par.  3.  Section  240.364  would  be 
amended  to  permit  the  addition  of  acid 
to  a  maximum  level  of  9  grams  per  liter 
to  correct  natural  acid  deficiencies  in 
white  wine  having  a  solids  content  of  5 
or  more  grams  per  liter.  Section  240.364 
would  be  revised  to  read  as  follows: 
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§  240.364    Addition  of  add  to  correct 
natural  deflcianeias  In  grape  wina. 

(a)  General.  Prior  to  and/or  during 
fermentation,  tartaric  acid  or  malic  acid, 
or  a  combination  of  both  tartaric  acid 
and  malic  acid,  may  be  added  to  correct 
natural  deficiencies  in  the  fruit  or  juice, 
and  after  fermentation  is  completed, 
citric,  fumaric,  lactic,  malic,  or  tartaric 
acid,  or  a  combination  of  two  or  more  of 
these  acids,  may  be  added  to  wine  to 
correct  natural  deficiencies  within  the 
limitations  prescribed  in  §  240.1051  and 
to  the  extent  that  the  finished  wine  does 
not  contain  more  than  8  grams  per  liter 
of  fixed  acid  (calculated  as  tartaric 
acid);  except  that  in  the  case  of  white 
wine  containing  5  or  more  grams  sugar 
per  liter  of  wine,  acids  may  be  added  to 
correct  natural  acid  deficiencies  to  the 
extent  that  the  finished  wine  does  not 
contain  more  than  9  grams  per  liter  of 
fixed  acid  (calculated  as  tartaric  acid). 
Where  ameliorating  material,  as 
authorized  in  §  240.366,  is  use  in  the 
production  of  grape  wine,  no  acid  may 
be  used  to  correct  deficiencies. 

(b)  Record  of  use.  A  record  of  the 
quantity  of  acid  used  under  the 
provisions  of  this  section  shall  be  kept 
in  accordance  with  the  provisions  of 

§  240.917. 

(c)  Other  acids.  If  the  winemaker 
desires  to  use  other  organic  acids,  the 
requirements  of  §  240,1053  shall  be 
followed.  If  the  winemaker  desires  to 
use  acid  to  stabilize  wine,  the 
requirements  of  §  240.526  shall  be 
followed. 

(Sec  201.  Pub.  L  85-859.  72  Stat.  1383.  as 
amended  (26  U.S.C,  53821) 

Subpart  U— Wine  Other  Than  Standard 
Wine 

Par.  4.  .Sertion  240.489  would  be 
revised  to  provide  a  specific  reference  to 
the  limitations  prescribed  in  Part  4  for 


maximum  levels  of  ethyl  acetate  and 
hydrogen  sulfide  in  standard  wine.  As 
revised,  §  240.489  would  read  as  follows: 

§240.4«9    Spoiled  win*. 

Whenever  a  standard  wine  becomes 
spoiled  by  reason  of  its  condition,  the 
spoiled  wine  shall  be  immediately 
removed  from  the  bonded  wine  cellar 
unless  the  condition  is  corrected.  Where 
the  condition  is  not  corrected,  the  wine 
must  be  removed  either  as  distiliing 
material  under  the  provisions  of  Subpart 
CC  of  this  part  or,  where  applicable,  for 
use  in  the  manufacture  of  vinegar  under 
the  provisions  of  Subpart  DD,  or 
destroyed  under  Government 
supervision  under  the  provisions  of 
Subpart  KK  of  this  part.  Among 
conditions  requiring  correction  or 
removal  are  the  development  of  volatile 
acidity,  ethyl  acetate,  or  hydrogen 
sulfide  in  excess  of  the  maximum  levels 
prescribed  in  Part  4  issued  under  the 
Federal  Alcohol  Administration  Act  (49 
Stat.  977;  27  U.SC.  201)  or  disease  or 
decomposition  which  causes  the  wine  to 
lack  the  composition,  color  and  other 
characteristics  of  standard  wme  of  the 
same  type. 

iSec.  201,  Pub.  L.  85-859.  72  Stat.  1383,  as 
amended  (26  U.S.C.  5381)) 

Subpart  ZZ— Materials  and  Processes 
Authorized  for  Treatment  of  Wine, 
Juice  and  Distilling  Material 

Par.  5.  The  text  preceding  the  table  in 
§  240.1051  would  be  revised  to  provide  a 
3-fold  increase  in  the  amount  of  water 
which  may  be  added  to  wine  via  the  use 
of  treating  materials  prepared  in  water 
slurries  and  would  read  as  follows: 

§  240. 1 05 1     Materials  authorized  for 
treatment  of  wine  and  juice. 

The  materials  listed  in  this  section  are 
approved,  as  being  consistent  with  good 


Malenais 


Activated  cartxjn: 

i 

Enzymatic  activity 
Aninocyanase    enjyme  preparaton 


commercial  practice,  for  use  by 
proprietors  of  Iranded  wine  cellars  in  the 
production,  cellar  treatment,  or  finishing 
of  wine,  and  where  applicable  in  the 
treatment  of  juice,  within  the  general 
limitations  of  {  240.524  or  the  limitations 
specified  in  this  section:  Provided,  (a) 
That  when  the  specified  use  or 
limitation  of  any  material  on  this  list  is 
determined  to  t>e  unacceptable  by  the 
U.S.  Food  and  Drug  Administration,  the 
Director  may  cancel  or  amend  the 
approval  for  use  of  the  material  in  the 
production,  cellar  treatment,  or  finishing 
of  wine;  and  (b)  That  where  water  is 
added  to  facilitate  the  solution  or 
dispersal  of  a  material,  the  volume  of 
water  added,  whether  the  material  is 
used  singly  or  in  combination  with  other 
water  based  treating  materials,  must  not 
total  more  than  3  percent  of  the  volume 
of  treated  wine  and/or  the  juice  from 
which  such  wine  is  produced. 


Par.  6.  Following  a  review  of  all 
comments  received  in  response  to  this 
notice,  the  Bureau  may  amend  the  hst  of 
authorized  treating  materials  in 
§  240.1051  with  respect  to  the  use  of  the 
following  materials:  Activated  carbon  to 
decolorize  the  juice  of  red  and  black 
grapes;  hydrogen  peroxide  to  decolorize 
the  juice  of  red  and  black  grapes;  and 
"anthocyanase"  enzyme  preparation  to 
decolorize  the  juice  of  red  and  black 
grapes;  ethyl  maltol  or  maltol  to  smooth 
wine;  the  parabens  (prepared  in  a 
propylene  glycol  solution)  to  preserve 
wine;  potassium  benzoate  to  preserve 
wine;  and,  the  level  of  use  of  sorbic  acid 
in  the  treatment  of  wine.  The  following 
is  a  list  of  the  treating  materials  and 
usage  levels  for  which  comments  are 
solicited: 


^•♦•fBnce  or  Limitation 


To  reoics  coky  m  the  mee  itom  rao  ana  Wack  grape* The  amouni 


uaoo  to  reduce  ootor  must  not  excMd  4  »»/ 1.000  gait  (0  48  g/L)  o« 


Mce   Wine  mMe  Irom  Mca  ao  IraMK)  ihtf  hM*  ■  oalor  ct  IM  man  Iran  OS 
perceoi  tranammance  pat'  AOAC  UMhod  11003-11004  (I3ih  Ea.)  or  aqiwMni 


To  reduce  anthocvamna    that  n.  color  pigments,  in  the  luce     (Sub-ct  to 
pressed  frorr  rea  and  biac*  grapes 


Ettiyi  maltol 

Hydrogen  peroxide  . 

Maltol 


To  amootn  wine _ „ 

To  remove  color  from  the  |uic«  of  rad  and  tMck  yapet .. 


To  smooth  1 


ParaOens  in-alliyi  esters  oi  p-hydroxy-     To  preserve  i 
t>enzoic  acK)    r>a(/V<-    propyl-    arx) 
methyl- 


use  limited  to  not  more  than  ix  mg/L  21  CFB  172  515 

The  amount  usM  snan  not  moma  500  pwta  pw  milon  The  um  o(  hydrogw) 
peroxide  is  tented  to  oxxtzmg  color  pigmwii  w\  tr«  juce  of  rwi  ■«)  Ua(»  irwaa 
21  CFR  182  1366  '  (GRAS)  ' 

use  limited  to  not  more  th«n  250  mg/L  21  CFR  172.515 

use  aeparsleiy  or  in  corrtgnation  must  not  exceed  0  1  percent  by  nraiiyil  (w/w)  Ua* 
01  n-heplyt-paraben  must  noi  exceed  12  pvis  per  mdkvi  21  CFB  172  145. 
184  1490.  184  1670  (GRAS) 


37530 
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Re1ef©oc«  <y  Limitation 


PoMssaum  banzoM* 


To  preserve  wme 


Propylene  glycol.. 


SotverK  for  perebena 


Use  »eparate*Y  Of  in  combination  »»itfi  otnef  approved  antimicfobiel  agents  must  not 

exceed  0  1  percent  o)  ttw  volume  c4  lUce  and/or  mnne  so  treated  GRAS  advisory 

opiraon  pervjing.  « 

•  •  • 

The  amount  used  shait  not  exceed  «0  parts  per  million  m  «nne   21  CFB  te4  1666 

{GRASl 


SorbK    ecad    and    potassium 


o#     To  stentoe  end  to  preserve  wine,  to  mniO«i  mo4d  yowt^  and     "^He  finished  wme  shall  contain  not  more  ttian  200  milligrams  of  sort)«c  acid  per  liter 
secondly  lermeution  o1  wine   2'  CFR  183  3089  and  182  3640  (GRAS) 


'  GRAS — An  acronym  tor  "generally  recognized  as  sate  "  The  term  means  tfial  tfie  treating  material  has  an  FDA  listing  m  Title  2'    Code  of  Federal  Regulations,  Parts  182  or  Pan  184,  or  is 
consKlarad  lo  ba  ganarally  racognged  as  sale  by  ttw  US.  Food  and  Drug  Admmstration 
■  AOAC— Aaaooabon  o«  Oriici^  Analytical  Chemists. 

(Sec.  201,  Pub.  L  85-859.  72  Stat.  1383,  as  amentJed  (26  U  S  C   5381    5  382,  5385,  5386,  and  5387)) 


Par.  7.  Following  a  review  of  all 
comments  received  in  response  to  this 
notice,  the  Bureau  may  amend  the  list  of 
authorized  processes  in  §  240.1051b  with 
respect  to  the  use  of  an  ultrafiltration 
process  utilizing  membranes  of  various 
molecular  sizes  to  filter  proteinaceous 
material  from  any  wine;  to  remove  hdrsh 
tannic  material  from  white  wine 
produced  from  the  juice  of  white 
skinned  grapes;  to  remove  the  pink  color 
from  blanc  de  noir  wine;  and,  to 
separate  red  wine  into  low  color  and 
high  color  wine  fractions  for  use  in 
blending.  The  Bureau  requests         | 
comments  regarding  the  specific 


applications  of  such  a  process  in  the 
treatment  of  wine  and  any  limitation 
which  the  commenter  believes  should  be 
imposed  on  such  uses.  As  proposed, 
§  240.1051b  may  be  amended,  in  part  by 
revising  the  introductory  text  and  the 
entry  in  the  table  for  the  ultrafiltration 
process  to  read  as  follows: 

§  240. 1 05 1  b    Processes  authorized  for  the 
treatment  of  twine,  Juice,  and  distilling 
material. 

The  processes  listed  in  this  section 
are  approved,  as  being  consistent  with 
good  commercial  practice,  for  use  by 
proprietors  of  bonded  wine  cellars  in  the 


production,  cellar  treatment,  or  finishing 
of  standard  wine,  juice,  and  distilling 
material,  within  the  general  limitations 
of  §  240.524  or  the  limitations  specified 
in  this  section  or  given  in  the  sections 
referred  to:  Provided,  That  when  the 
specified  use  or  limitation  of  any 
process  on  this  list  is  determined  to  be 
unacceptable  for  use  in  foods  and 
beverages  by  the  U.S.  Food  and  Drug 
Administration,  the  Director  may  cancel 
or  amend  the  approval  for  use  of  the 
process  in  the  production,  cellar 
treatment,  or  finishing  of  standard  wine, 
juice,  and  distilling  material. 


Processes 


Reference  or  Limitation 


Ultrafiltration  _ „.,  To  remove  proteinaceous  material  from  wine 


'OOOO    nominal    'TO>lecjlar    weight    limitation    (NMWL)     21    CFR    175  300,    177  1520, 
177  2440    177  2500    and  177  2600 
To  reduce   harsh   tannic   maienai   from   white   wine   produced      lOOOO   nominal   molecular  weight*' limitation   (NMWL)    21    CFR    175300.   177  1520 
from  white  skmned  grapes  1 77  2440   1 77  2500  and  1 77  2600 

To  remove  the  pir*  color  from  blarK  Oe  Ton  «in«     _ lOOO    nominel    motecular   weighl    limitation    (NMWL)     21    CFR    175  300.    177  105, 

177  1520,177  1550    1  77  1 630   and  1 77  2500 
To   separate   red   wme   mto   low   color    ana    MHjr    coioi   wme      '  DOO    nominal    rrrofcular    weight    bmitation    (NMWL)     21    CFR    175.300,    177  105. 
tractions  tor  biendwig  purposes  177  '520,  177  1550,  177  1630,  and  177  2500 


(Sec.  201,  Pub.  L.  85-859.  72  Stat.  1383,  as 
amertded  (26  U.S.C.  5381,  5382,  5385,  5386, 
and  5387)) 

Signed:  July  9,  1984. 
Stephen  E.  Higgins. 

Director. 

Approved:  September  7, 1984. 
|ohn  M.  Walker.  |r.. 

Assistant  Secretary  (Enforcement  and       * 
Operations). 
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Part  III 

Department  of  the 
Interior 

Minerals  Management  Service 


DIapir  Field,  Lease  Sale  97;  Call  for 
Information  and  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

D1ap1r  Field 

Lease  Sale  97 

Call  for  Information 

and 

Notice  of  Intent  to  Prepare  an  Environmental  Impact  Statement 

CALL  FOR  INFORMATION 

urpose  of  Call  for  Infonnatign 

The  purpose  of  the  Call  is  to  assist  the  Secretary  of  the  Interior  In  carrying 
out  his  responsibilities  under  the  Outer  Continental  Shelf  Lands  Act  (OCSLA) 
(43  U.S.C.  1331-1343),  as  amended  (92  Stat.  629),  and  regulations  appearing 
«t  30  CFR  256.23,  with  regard  to  proposed  OCS  Lease  Sale  97  In  the  Diapir  Field 
«rea  tentatively  scheduled  for  December  1986. 


g  that  all 


This  initial    information  gathering  step  is  Important  for  ensuring  tnai  all 
Interests  and  concerns  are  coirmunicated  to  the  Department  of  the  Interior  (DOI) 
for  future  decision  points  in  the  leasing  process.      It  should  be  recognized 
that  this  Notice  does  not   indicate  a  preliminary  decision  to  lease  In  the  area 
described  below. 

Information  submitted  in  response  to  this  Call  will  be  used  for  several 
purposes.     First,   responses  will   be  used  to  identify  the  areas  of  potential 
for  oil   and  gas  development.     Second,  comments  on  possible  environmental 
effects  and  use  conflicts  will  be  used  in  the  analysis  of  environmental 
conditions   in  and  near  the  Call   area.     Together  these  two  considerations  will 
»llow  a  preliminary  determination  of  the  potential   advantages  and  disadvantages 
cf  oil   and  gas  exploration  and  development  to  the  region  and  the  Nation.     Thus, 
It  may  be  possible  to  make  key  decisions  in  connection  with  the  next  step  in 
the  planning  process--Area   Identif ication--to  resolve  conflicts  by  deleting 
areas  where  there  is  sufficient  information  to  justify  that  action.     However, 
the  Area   Identification  represents  only  a  preliminary  step  to  select  the  area 
to  be  analyzed   in  the  environmental    impact  statement  (EIS).     The  Area   Identifi- 
cation Is  scheduled  for  January  1985. 

A  third  purpose  for  this  Notice  is  to  use  the  coments  collected  to  Initiate 
scoping  of  the  EIS,  which  will   include  public  meetings,  and  to  Identify  and 
analyze  alternatives  to  the  proposed  action.     A  Notice  of  Intent  is  located 
later  in  this  document.     Fourth,  comments  may  be  used  In  developing  lease 
terms  and  conditions  to  assure  safe  offshore  operations.     Fifth,  comnents 
may  be  used  in  understanding  and  considering  ways  to  avoid  or  mitigate 
potential   conflicts  between  offshore  oil  and  gas  activities  and  the  Alaska 
Coastal   Management  Program  (ACMPj. 


Description  of  Arei 

The  Diapir  Fitid  Call  tr««  1$  generally  located  offshore  the  State  of  Alaska 
In  the  Beaufort  Sea  and  the  Arctic  Ocean.     Beginning  at  the  Federal /State 
3-geograph1cal-«1le  line,  which  represents  the  southern  boundary,  the  »rt» 
extends  about  220  nlles  north  up  to  73*  N.   latitude.     It  is  bounded  on  the 
«*est  by  162°  H.  longitude  and  extends  eastward  to  the  limit  of  the  U.S.  juris- 
diction. 

The  Call  area  Includes  approximately  1,700  blocks  which  were  deferred  fro* 
offering  for  lease  at  Sale  87  held  on  August  22,   1984.     The  deferred  area  was 
comprised.  In  part,  cf  blocks  west  of  Point  Barrow  which  were  removed  to  reduce 
the  potential   for  conflict  with  subsistence  resources.     Blocks  within  a  20-«11e 
radius  of  Point  Barrow  were  deferred  to  further  reduce  the  potential   for 
conflict  with  subsistence  activities  and  resources.     Coawenters  are  asked  to 
reexamine  the  areas  deferred  at  Sale  87  and  to  provide  their  views  as  to 
whether  these  areas  should  be  given  further  consideration  or  should  be  deleted 
from  Sale  97  at  the  Area  Identification  stage.     Any  new  Information  as  to 
resource  potential,  technology,  subsistence  use  and  resources,  ice,  etc., 
relevant  to  the  area  deferred  at  Sale  87  would  be  aost  useful. 

The  DOI  has  held  three  Federal  offshore  oil   and  gas  lease  sales  in  the 
Beaufort  Sea/Diapir  Field  area.  The  first  Federal  offshore  sale  in  the 
Beaufort  Sea  was  conducted  jointly  with  the  State  of  Alaska.     This  sale, 
the  Joint  Federal/State  Beaufort  Sea  Oil  and  Gas  Lease  Sale   (BF),  was  held 
December  11,   1979,  and  offered  a  combined  total   of  approximately  514,202  acres 
of  State  and  Federal  offshore  lands.     Of  the  46  federally  managed  tracts 
offered,  25  received  bids.     One  high  bid  was  rejected  for  Insufficiency,  and 
24  leases  were  Issued  on  4  Federal   tracts  and  20  federally  managed  disputed 
tracts.     Of  the  71  State  managed  tracts  offered,  67  were  State  tracts  and 
4  were  State  managed  disputed  tracts,  of  which  62  received  bids.     The  State 
issued  leases  for  all   62  tracts  Including  the  4  State  managed  disputed  tracts. 
The  second  Federal  offshore  sale  In  the  Diapir  Field,  Sale  71,  was  held  on 
October  13,   19«2.     The  Sale  71  area  was  comprised  of  approximately  1.8  million 
acres  and  included  blocks  previously  offered  in  Sale  BF.     Of  the  338  tracts 
offered,   125  received  bids.     A  total   of  121  tracts  containing  approximately 
662,860  acres  were  leased.     The  most  recent  sale  In  the  Diapir  Field  was 
Sale  87,  held  on  August  22,  1984.     The  Sale  87  area  Included  1,474  blocks 
covering  about  7.8  million  acres.     High  bids  were  received  on  232  blocks 
totalling  $877  million.     All   leases  resulting  from  these  sales  provide  for 
a   10-year  primary  lease  term. 

To  date  four  exploratory  wells  have  been  drilled  on  federally  managed  leases 
from  Sale  BF  In  the  Beaufort  Sea.     Two  of  these  wells  have  been  permanently 
abandoned  and  two  wells  have  been  temporarily  abandoned.     In  addition,  Shell 
Uestem  E  1  P  Inc.  has  announced  a  discovery  with  a  directionally  drilled  well 
into  a  federally  managed  lease  from  a  gravel    Island  on  a  State  lease.     The  well, 
which  has  been  temporarily  abandoned.  Is  reported  to  have  tested  up  to  5,000 
barrels  of  oil  per  day.     One  well  has  been  drilled  on  a  lease  Issued  In  Sale  71. 
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The  following  11st  identifies  the  Official   Protraction  Diagrams  which  comprise 
the  Call  area.     The  diagrams  may  be  purchased  for  $2.00  each  from  the  Regional 
Supervisor,  Leasing  and  Environment,  Alaska  DCS  Region,  at  the  address  stated 
under  "Instructions  on  Call,"  below. 
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instructions  on  Call 

April  25,  1978),  a 
January  21,  1981), 
April  25.  1978),  a 
January  21,  1981 
April  25,  1978),  a 
January  21,  1981), 
March  17,  1982),  a 
October  12,  1977 
February  16,  1984) 
June  3,  1976),  all 
May  S,  1976),  all 
June  3,  1976),  all 
May  13,  19821.  all 
June  3,  1976),  all 
May  5,  1976),  all 
April  23,  1984),  a 
November  10,  1963) 
October  26,  1979), 
January  22,  1984), 
October  26,  1979), 
January  22,  1984), 
Novertier  10,  1983) 
January  22,   1984), 


11  Federal  blocks 

all  Federal  blocks 
11  Federal  blocks 

all  Federal  blocks 
11  Federal  blocks 

all  Federal  blocks 
11  Federal  blocks 

all  Federal  blocks 
,  all  Federal  blocks 

Federal  blocks 
Federal  blocks 

Federal  blocks 

Federal  blocks 

Federal  blocks 
Federal  blocks 
n  Federal  blocks 
,  all  Federal  bTocks 

all  Federal  blocks 

all  Federal  blocks 

all  Federal  blocks 

all  Federal  blocks 
,  all  Federal  blocks 

all  Federal  blocks 


The  standard  Call  map  delineates  the  Call  area  and  shows  the  area  as  identi- 
fied by  the  Minerals  Management  Service  (MMS)  as  having  potential  for  the 
discovery  of  accumulations  of  oil  and  gas.  Respondents  are  requested  to 
indicate  Interest  in  and  coninent  on  a.iy  or  all  of  the  Federal  acreage  within 
the  boundaries  of  the  Call  area  that  they  wish  to  have  included  In  the  Oiapir 
Field  Lease  Sale  97.  Boundaries  of  the  Call  area  are  shown,  in  general,  on 
the  map  at  the  end  of  this  Call  and  are  shown  in  detail  on  the  standard  Call 
for  Information  Hap  available  free  from  the  Regional  Supervisor,  Leasing  and 
environment.  Alaska  OCS  Region,  HMS.  P.O.  Box  101159,  620  East  10th  Avenue. 
Anchorage,  Alaska  99510,  telephone  (907)  261-2452  or  261-2414.  Although 
ind1vidua>  indications  of  interest  are  considered  to  be  privileged  and  pro- 


prietary  information,  the  names  of  persons  or  entities  indicating  Interest  or 
ibmitting  comients  will  be  of  public  record.  Those  Indicating  such  interest 

It    rpniiirorl    tn    tin    en    r\w\    ♦  Ka    rt-^^A-^w.^    r■^^^     f«_    t-x ^j-_    u.  ^  >     . 


»ubmi ,   „  „,  ^ ^  ,^ 

are  required  to  do  so  on  the  standard  Call  for  Information  Mapr  Interest 
Should  be  shown  by  outlining  the  ar€a{s)  of  interest  along  block  lines. 

Respondents  should  rank  areas  in  which  they  have  expressed  Interest  accordinq 
to  priority  of  their  interest  (e.g.,  priority  1  (high),  2,  or  3).   If  there 
•re  areas  within  the  Call  area  for  which  respondents  have  no  Interest,  no 
Bnority  should  be  assigned  to  them.  Areas  where  interest  has  been  indicated 
ftut  on  which  respondents  have  not  indicated  priorities  will  be  considered 
priority  3.  The  telephone  number  and  name  of  a  person  to  contact  In  the 


respondent's  organization  for  additional  information  should  be  included. 
Infonnation  concerning  both  location  and  priority  of  interest  submitted  by 
individual  companies  will  be  held  proprietary  and  will  be  used  as  a  criterion 
in  determining  the  area  to  be  analyzed  in  the  EIS.  In  addition  to  indications 
of  interest  by  respondents,  further  consideration  of  areas  for  analysis  in  the 
EIS  will  be  based  on  hydrocarbon  potential,  and  environmental,  economic,  and 
multiple  use  considerations. 

Conments  are  also  sought  from  all  interested  parties  about  particular  geolo- 
gical, environmental,  biological,  archeological ,  or  socioeconomic  conditions 
or  conflicts,  or  other  infonnation  which  might  bear  upon  the  potential  leasing 
and  development  of  particular  areas.  Comments  are  also  sought  on  possible 
conflicts  between  future  OCS  oil  and  gas  activities  that  may  result  from 
the  proposed  sale  and  the  ACMP.  If  possible,  these  conments  should  identify 
specific  ACMP  policies  of  concern,  the  nature  of  the  conflict  foreseen,  and 
steps  that  the  MMS  could  take  to  avoid  or  mitigate  the  potential  conflict. 
Comments  nay  either  be  in  terms  of  broad  areas  or  restricted  to  particular 
blocks  of  concern.  Those  submitting  conments  are  requested  to  outline  the 
subject  area  on  the  standard  Call  map. 

Indications  of  Interest  and  comments  must  be  received  no  later  than  45  days 
following  publication  of  this  document  in  the  Federal  Register  in  ervv^i^pes 
labeled  "Indications  of  Interest  for  Leasing  for  the  Call  for  Information 
for  Oiapir  Field  Lease  Sale  97"  or  "Conments  on  the  Call  for  Infonnation  for 
the  Diapir  Field  Lease  Sale  97,"  as  appropriate.  The  original  standard  Call 
map  and  indications  of  Interest  and/or  cosments  must  be  submitted  to  the 
Regional  Supervisor.  Leasing  and  Environment,  Alaska  OCS  Region,  at  the 
address  stated  above  under  "Instructions  on  Call."  Two  copies  of  the  standard 
Call  map  showing  interest  and  any  conments  should  also  be  sent  to  the  Chief, 
Offshore  Leasing  Management  Division,  HMS,  Hail  Stop  645,  12203  Sunrise  Valley 
Drive,  Reston.  Virginia  22091.  Hand  deliveries  in  the  Washington,  D.C.,  area 
may  be  made  to  the  Chief,  Offshore  Leasing  Management  Division,  Room  2523. 
Department  of  the  Interior,  18th  and  C  Sts.,  N.W.,  Washington,  D.C.  20240. 

Tentative  Schedule 

Final  delineation  of  the  area  for  possible  leasing  will  be  made  at  a  later 
date  only  after  compliance  with  established  departmental  procedures,  all 
requirements  of  the  National  Environmental  Policy  Act  of  1969  (40  CFR  1501.7). 
and  the  OCSLA.  as  amended.   A  final  Notice  of  Sale  will  be  published  in  the 
Federal  Register  detailing  areas  to  be  offered  for  competitive  bidding, 
stating  the  terms  and  conditions  for  leasing,  and  announcing  the  location, 
date,  and  time  bids  will  be  received  and  opened. 

The  following  is  a  list  of  tentative  milestones  which  will  precede  this  sale, 
proposed  for  1966. 


Conments  due  on  the  Call; 
Area  Identification: 
Scoping  conments  due: 


November  1984 
January  1985 
February  1985 
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Draft  E:S  published: 

Hearings  on  draft  EIS  held: 

Final  EIS  published: 

Proposed  Notice  of 
Sale  publ ished: 

Governor's  comnents  due  on 
proposed  Notice: 

Final   Notice  of  Sale  published: 

Sale: 

Existing  Information 


November  1985 
December  1985 
May  1986 

July  1986 

September  1986 
November  1986 
December  1986 


Miich  information  has  already  been  collected  and  analyzed  during  consideration 
of  past  DCS  activity  in  the  same  area.  This  Information  will  be  Integrated 
wHh  new  Information  supplied  during  this  process.   Information  already 
available  Includes  four  EIS's  covering  all  or  part  of  this  area  for  the  joint 
Federal/State  Sale  BF,  Sale  71,  the  S-Vear  oil  and  gas  leasing  program,  and 
Sale  87. 

In  addition,  coiwnents  previously  received  by  the  DOI  from  State  and  local 
governments,  other  Federal  Agencies,  environmental  groups,  and  the  oil  and 
gas  industry  concerning  past  OCS  actions  will  be  available  for  use. 

The  following  is  a  list  of  other  information  available  In  the  DOI  which  will 
be  available  for  consideration  regarding  OCS  Lease  Sale  97. 

I  Diapir  Field  Sunmary  Reports  and  Index 

1.  Alaska  Index,  December  1981  through  April  1983,  prepared  by  MMS. 

2.  Arctic  Sunmary  Report,  January  1983,  prepared  by  MMS. 

3.  Arctic  Summary  Report  Update,  September  1983,  prepared  by  MMS. 

I       Diapir  Field  Planning  Area-Completed  Environmental  Studies 

1.  Identfficatlon,  Documentation,  and  Delineation  of  Coastal  Migratory  Bird 
Habitats  in  Alaska,  Alaska  Department  of  Fish  and  Game,  NOAA/OCSEAP 

1   Research  Unit  No.  3/4,  September  1980. 

2.  Distribution,  Abundance.  Community  Structure,  and  Trophic  Relationships 
of  the  Nearshore  Benthos,  University  of  Alaska,  NOAA/OCSEAP  Research 

1   Unit  No.  5,  December  1981. 

J  ' 

3.  Distribution,  Composition,  and  Variability  of  Western  Beaufort  and 

Northern  Chukchi  Sea  Benthos,  Oregon  State  University,  NOAA/OCSEAP 
Research  Umt  No.  6,  January  1982. 


4.  Sunnarlzatlon  of  Existing  Literature  and  Unpublished  Data  on 
Distribution,  Abundance,  and  Life  Histories  of  Benthic  Organisms  of  the 
Beaufort  Sea,  Oregon  State  University,  NOAA/OCSEAP  Research  Unit  No.  7, 
January  1977. 

5.  Assessment  of  Potential  Interactions  of  Micro-organisms  and  Pollutants 
Resulting  from  Petrol eu«i  Development  on  the  OCS  1n  the  Beaufort  Sea, 
University  of  Louisville,  NOAA/OCSEAP  Research  Unit  No.  29.  December 
1982. 

6.  Analysis  of  Marine  Maninal  Reiiote  Sensing  Data,  Johns  Hopkins  University, 
NOAA/OCSEAP  Research  Unit  No.  34,  April  1977. 

7.  Trace  Hydrocarbon  Analysis  in  Previously  Studied  Matrices  and  Methods 
Development  for  a)  Trace  HC  Analysis  in  Sea  Ice  and  at  the  Sea  Ice-Water 
Interface  and  b)  Analysis  of  Individual  High  Molecular  Weight  Aromatic 
HC,  National  Bureau  of  Standards,  NOAA/OCSEAP  Research  Unit  No.  43, 
January  1980. 

8.  Environmental  Assessment  of  Alaskan  Waters  -  Trace  Element  Methodology  - 
Inorganic  Elements,  National  Bureau  of  Standards,  NOAA/OCSEAP  Research 
Unit  No.  47,  May  1977. 

9.  Coastal  Morphology,  Sedimentation,  and  Oilspill  Vulnerability,  RPI,  Inc., 
NOAA/OCSEAP  Research  Unit  No.  59,  April  1980. 

10.  Migration,  Distribution,  and  Abundance  of  Bowhead  and  Beluga  Whales  in 
the  Arctic  Oceans,  National  Marine  Fisheries  Service,  NOAA/OCSEAP 
Research  Unit  No.  69/70,  October  1981. 

11.  Lethal  and  Sublethal  Effects  On  Selected  Alaskan  Marine  Species  After 
Acute  and  Long-Term  Exposure  to  Oil,  National  Marine  Fisheries  Service, 
NOAA/OCSEAP  Research  Unit  No.  72,  April  1983. 

12.  Sublethal  Effects  of  Petroleum  as  Reflected  By  Morphological,  Chemical, 
Physiological,  Pathological  and  Behavioral  Indices,  National  Marine 
Fisheries  Service,  NOAA/OCSEAP  Research  Unit  No.  73.  June  1982. 

13.  Identification  of  Major  Processes  In  Biotransformations  of  Petroleum  HC 
and  Trace  Metals,  National  Marine  Fisheries  Service,  NOAA/OCSEAP  Research 
Unit  No.  74,  June  1982. 

14.  Assessment  of  wkllable  Literature:  Oil  Pollution  Effects  on  Biota  in 
Arctic  and  Subarctic  Waters,  National  Marine  Fisheries  Service, 
NOAA/OCSEAP  Rejferch  Unit  No.  75.  November  1976. 

15.  Beaufort  Shelf  trface  Currents,  United  States  Coast  Guard,  NOAA/OCSEAP 
Research  Unit  N  ,  81,  April  1977. 

16.  Interaction  of  >  11  With  Sea  Ice  in  the  Beaufort  Sea.  University  of 
Washington.  NOA/yOCSEAP  Research  Unit  No.  87,  May  1982. 
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Current  Measurements  in  Possible  Dispersal  Regions  of  the  Beaufort  Sea, 
University  of  Washington.  NOAA/OCSEAP  Research  Unit  No,  91/151.  January 
1981.  ' 


Dynamics  of  Nearshore   Ice,   Flow  Research  Co. 
No.    98.  March   1979. 


NOAA/OCSEAP  Research  Unit 


Delineation  and  Engineering  Characteristics  of  Permafrost  Beneath  the 
Arctic  Seas,  U.S.   Army-CRREL,  NOAA/OCSEAP  Research  Unit  No.    105,  May 
1982. 


20.     Seasonality  and  Variability  of  Streamflow   Important  to  Alaskan  Nearshore 
Coastal   Areas.   University  of  Alaska.   NOA.A/OCSEAP  Research  Unit  No.    111. 
March   1977. 


Natural   Distribution  of  Trace  Heavy  Metals  and  Environmental   Background 
in  Three  Alaskan  Shelf  Areas,  University  of  Alaska.   NOAA/OCSEAP  Research 
Unit  No.    162,  May  1979. 

Shorebird  Dependence  on  Arctic  Littoral   Habitats,  University  of 
California,  NOAA/OCSEAP  Research  Unit  No.    172,  Septetiter  1982, 

Study  of  Microbial   Activity  and  Crude  Oil-Microbiil    Interactions  1n  the 
Waters  and  Sediments  of  Cook  Inlet  and  the  Beaufort  Sea,  Oregon  State 
Umvenity,  NOAA/OCSEAP  Research  Unit  No.    190,  Decenter  1980. 

Morbidity  and  Mortality  of  Marine  Manmals,  University  of  Alaska 
NOAA/OCSEAP  Research  Unit  No.    194,  December  1980. 

Distribution,  Abuncance.  and  Feeding  Ecology  of  Birds  Associated  with  Sea 
Ice.  College  of  the  Atlantic,  NOAA/OCSEAP  Research  Unit  No.    196,  January 

1983 . 

Avifaunal  Utilization  of  the  Offshore  Islands  Near  Prudhoe  Bay  Alaska 
University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  215,  March  1977. 

The  Natural  History  and  Ecology  of  the  Bearded  Seal  and  the  Ringed  Seal 
Alaska  Department  of  Fish  and  Game,  NOAA/OCSEAP  Research  Unit  No  230 
May  1979. 

Trophic  Relationships  Among  Ice  Inhabiting  Phocid  Seals  and  Functionally 
zVA^V^.   !^'"'"*  Marmials  in  the  Arctic.  Alaska  Department  of  Fish  and  Game. 
NOAA/OCSEAP  Research  Unit  No.  232,  February  1982. 

Sr11';!tnrrr5^*«^""*'''"^  Fishery  Study,  Alaska  Department  of  Fish  and  Game. 
NOAA/OCSEAP  Research  Unit  No.  233,  October  1977. 

Study  of  Climatic  Effects  on  Fast  Ice  Extent  and  Its  Seasonal  Decay  Along 
the  Beaufort  Sea/Chukchi  Sea  Coasts,  University  of  Colorado,  NOAA/OCSEAP 
Research  Unit  No.  244,  March  1979. 

Relationships  of  Marine  Mainnal  Distributions,  Densities,  and  Activities 
to  Sea  Ice  Conditions,  Alaska  Department  of  Fish  and  Game/University  of 
Alaska,  NOAA/OCSEAP  Research  Unit  No.  248/249,  June  1980 


32. 


33. 


36. 


37. 


39. 


43. 


44. 


Morphology  of  Beaufort,  Chukchi,  and  Bering  Seas  Nearshore  Ice  Conditions 
By  Means  of  Satellite  and  Aerial  Remote  Sensing,  University  of  Alaska 
NOAA/OCSEAP  Research  Unit  No.  257/258.  September  1978. 

Experimental  Measurements  of  Sea  Ice  Failure  Stresses  Near  Grounded 
Structures.  University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  269,  June 
i  978. 


34.  Baseline  Study  of  Historic  Ice  Conditions  in  Bering  Strait,  Chukchi  Sea 
and  Beaufort  Sea,  University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No   ' 
261,  September  1977. 

35.  Arctic  Offshore  Permafrost  Studies,  Michigan  Technical 
University/University  of  Alaska,  NCAA/OCSEAP  Research  Unit  No  271/610 
September  1982.  ' 

Hydrocarbons:  Natural  Distribution  and  Dynamics  on  the  Alaskan  OC"^ 
University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  275.  February  1981. 

Preparation  of  Illustrated  keys  to  Skeletal  Remains  and  Otoliths  cf 
Forage  Fishes  in  the  Beaufort  Sea,  University  of  Alaska,  NOAA/OCSEAP 
Research  Unit  No.  318,  March  1977. 


38.  Determine  the  Frequency  and  Pathology  of  Marine  Fish  Diseases  in  the  Gulf 
of  Alaska,  Bering,  and  Beaufort  Seas,  National  Marine  Fisheries  Service 
NOAA/OCSEAP  Research  Unit  No.  332,  January  1980 


Transport  of  Pollutants  in  the  Vicinity  of  Prudhoe  Bay,  Environmental 
Protection  Agency.  NOAA/OCSEAP  Research  Unit  No.  335,  March  1976. 


40.  Seasonal  Distribution  and  Abundance  of  Marine  Birds,  U.S.  Fish  and 
Wildlife  Service,  NOAA/OCSEAP  Research  Unit  No.  337,  October  1978. 

41.  Review  and  Analysis  of  Literature  and  Unpublished  Data  on  Marine  Biros 
U.S.  Fish  and  Wildlife  Service,  NCAA/OCSEAP  Research  Unit  No.  339 
December  1980. 

42.  MigratiOfi  of  Birds  in  Alaskan  Marine  Waters  Subject  to  influence  ty  DCS 
Development,  U.S.  Ffsh  and  Wildlife  Service,  NCAA/OCSEAP  Research  Unit 
No.  340,  May  1978. 


Feeding  Ecology  and  Trophic  Relationships  of  Alaska  Marine  Biros 
Population  Dynamics  of  Marine  Birds,  and  Catalog  of  Seabird  Colonies 
U.S.  Fish  and  Wildlife  Service,  NCAA/OCSEAP  Research  Unit  No. 
341/342/343,  October  1978. 

Marine  Climatology  o^  the  Gulf  of  Alaska,  Bering  and  Beaufort  Seas, 
Arctic  Environmental  Information  and  Data  Center/National  Climatic 
Center,  NOAA/OCSEAP  Research  Unit  No.  347/496,  December  1977 


45.  Literature  Search  and  Data  Conversion  or  Density  Distribution  of  Fishes 
of  the  Beaufort  Sea,  University  of  Alaska,  NOAA/OCSEAP  Research  unit  No 
348,  March  1977. 
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46.  Beaufort  Sea  Plankton  Studies,  University  of  Washington.  NOAA/OCSEAP 
Research  Unit  No.  359,  February  1981. 

47.  A  Study  of  Beaufort  Sea  Coastal  Erosion,  Arctic  Research,  NOAA/OCSEAP 
I    Research  Unit  No.  407,  September  1976. 

48.  Ice  Edge  Ecosystem  Study:  Primary  Productivity,  Nutrient  Cycling  and 
Organic  Matter  Transfer,  University  of  Alaska,  NOAA/OCSEAP  Research  Unit 

I    No.  427.  March  1979. 

49.  Beaufort  Sea  Barrier  Island-Lagoon  Ecological  Process  Studies,  LGL 
Ecological  Research  Associates,  NOAA/OCSEAP  Research  Unit  No.  467, 
March  1980. 

50.  Characterization  of  Organic  Matter  In  Sediments  from  the  Gulf  of  Alaska. 
Bering  and  Beaufort  Seas,  University  of  California,  NOAA/OCSEAP  Research 
Unit  No.  480,  June  1981. 

51.  Evaluation  of  Earthquake  Activity  and  Seismotechnic  Studies  of  Northern 
and  Western  Alaska,  University  of  Alaska.  NOAA/OCSEAP  Research  Unit  No. 
483.  March  1980. 

52.  Characterization  of  the  Nearshore  HydroOynairics  of  Arctic  Barrier 

I    Island-Lagoon  System,  University  of  Alaska,  NOAA/OCSEAP  Research  Umt 
No.  526.  March  1981. 

,53.  Sediment  Characterization.  Stability,  and  Origin  of  Barrier  Island-Lagoon 
I    Complex.  North  Arctic,  Alaska.  University  of  Alaska.  NOAA/OCSEAP  Research 
Unit  No.  529.  August  1982. 

,54.  Geology  and  Geomcrphology  of  the  Barrier  Islana-Lagoon  System  Along  the 
I    Beaufort  Sea  Coastal  Plain,  University  of  Alaska,  NOAA/OCSEAP  Research 
T     Unit  No.  530.  July  1981. 

55.  Oceanographic  Processes  In  a  Beaufort  Sea  Barrier  Island-Lagoon  System 
and  its  Surroundings;  Numerical  Modelling  and  Current  Measurements. 
klnnetic  Laboratories.  Inc.,  NOAA/OCSEAP  Research  Unit  No.  531,  June  1982. 

56.  on  Pooling  Under  Sea  Ice,  U.S.  Army-CRREL,  NOAA/OCSEAP  Research  Unit 
j     No.  562.  March  1980. 

57.  TransTJOrt  and  Behavior  of  Oil  Spilled  In  and  Under  Sea  Ice  (Task  I). 
Flow  Research  Co.,  NOAA/OCSEAP  Research  Unit  No.  567,  January  1983. 

58.  Transport  and  Behavior  of  Oil  Spilled  In  and  Under  Sea  Ice  (Task  II  and 
1  III),  ARCTEC  Incorporated.  NOAA/OCSEAP  Research  Unit  No.  568.  September 
I    1980. 

59.  Baffin  Island  Oil  Spill  Project.  Environmental  Protection  Service 
(Canada).  NOAA/OCSEAP  Research  Unit  No.  606,  February  1984. 

60.  Biological  Investigation  of  Beluga  Whales  In  the  Coastal  Waters  of 
Alaska.  Alaska  Department  of  Fish  and  Game,  NOAA/OCSEAP  Research  Unit 
No.  612,  December  1983. 


61.  Investigations  of  Marine  Mamnals  1n  the  Coastal  Zone  During  Summer  and 
Autumn,  Alaska  Department  of  Fish  and  Game,  NOAA/OCSEAP  Research  Unit 
No.  613,  September  1982. 

62.  Geophysical  and  Biological  Reconnaissance  of  Rock  Habitats  in  Eastern 
Camden  Bay,  University  of  Alaska,  NO.M/OCSEAP  Research  Unit  No.  630. 
July  1983. 

63.  Ecosystem  Characterization:  Eastern  Beaufort  Sea,  LGL  Ecological 
Research  Associates,  NOAA/OCSEAP  Research  Unit  No.  632,  September  1983. 

64.  Technical  and  Scientific  Support  ■for  Preparation  of  Workshop 
Documentation  (Monitoring  of  the  Beaufort  Sea),  Dames  and  Moore. 
NOAA/OCSEAP  Research  Umt  No.  652.  1984. 

65.  Development  of  Large  Cetacean  Tagging  and  Tracking  Capabilities  in  OCS 
Lease  Areas  -  I.  Oregon  State  University.  MMS  Contract.  May  1981. 

66.  Tissue  Structure  Studies  and  Other  Investigations  on  the  Biology  of 
Endangered  Whales  in  the  Beau'fort  Sea,  University  of  Maryland,  MMS 
Contract.  June  1981. 

67.  Development  of  Large  Cetacean  Tagging  and  Tracking  Capabilities  in  OCS 
Lease  Areas  -  II,  National  Marine  Mammal  Laboratory,  MMS  Contract,  March 
1981. 

68.  Effects  of  Oil  on  the  Feeding  Mechanism  of  the  Bowhead  Wha'e  -  Baleen 
Fouling,  Brigham  Voung  University,  MMS  Contract,  June  1983. 

Diapir  Field  Planning  Area -Completed  Socioeconomic  Studies 

1.  Beaufort  Sea  Basin  Petroleum  Development  Scenarios  for  the  Feoeral  Outer 
Continental  Shelf,  Interim  Report,  Dames  i  Moore;  USRA;  CCC/HOk.  MMS 
Technical  Report  No.  3,  December  1977  (out  of  print). 

2.  Prudhoe  Bay  Case  Study,  CCC/HOK,  MMS  Technical  Report  No.  4,  February 
1978. 

3.  Beaufort  Sea  Baseline  Studies:   Interim  Report,  CCC/HOK,  MMS  Technical 
Report  No.  5,  December  1977  (out  of  print). 

4.  Beaufort  Sea  Petroleum  Development  Scenarios,  Dames  &  Moore,  MMS 
Technical  Report  No.  6,  April  1978. 

5.  Beaufort  Sea  Region  -  Man  Made  Environment,  Alaska  Consultants,  Inc., 
MMS  Technical  Report  No.  8.  April  1978. 

6.  Beaufort  Sea  Region  Sociocultural  Systems.  Wcrl  Associates.  MMS  Technical 
Report  No.  9,  June  1978. 

7.  Beaufort  Sea  Region  Natural  Physical  Environment,  Dames  &  Moore.  MMS 
Technical  Report  No.  10,  May  1978. 
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9. 
10. 

11. 

12. 

I 

13. 

I 

14. 

I 

15. 

I 

16. 


Beaufort  Sea  Region  Socioeconomic  Baseline,  Peat.  Marwick,  Mitchell  i 
Co.,  ms   Technical  Report  No.  11,  July  1978. 

Anchorage  Socioeconomic  and  Physical  Baseline,  Policy  Analysts  Ltd 
MMS  Technical  Report  No.  12,  June  1978. 


p"??°??!-J"'?!-^^°^  \^f.,^!*".^°'"*  ?*?•  Petroleum  Development  Scenario. 


-  ^  - -■  •    -..-u,    Tc^ivcuiM   uc»c  iu(jnicnL    scenario, 

Po  Icy  Analysts  Ltd..  MMS  Technical  Report  No.  13,  August  1978  (out  of 
print  J . 


r 

19. 


21. 


22. 


Governance  in  the  Beaufort  Sea  Petroleum  Development  Region,  Institute 
of  Social  and  Economic  Research,  University  of  Alaska.  MMS  Technical 
Report  No.  16,  July  1978. 

Economic  and  Demographic  Impacts  of  the  Beaufort  Sea  Petroleum 
pevelopment  Scenarios,  Institute  of  Social  and  Economic  Research. 
University  of  Alaska,  >«S  Technical  Report  No.  18,  June  1978. 

Man  Made  Environmental  Impacts  of  the  Beaufort  Sea  Petroleum  Development 
Scenarios,  Alaska  Consultants,  Inc..  MMS  Technical  Report  No.  19,  August 

Transportation  Impacts  of  the  Beaufort  Sea  Petroleum  Development 
Scenarios,  Dennis  Dooley  1  Assocs.,  MMS  Technical  Report  No.  20. 

August  1978.  ' 

Natural  Physical  Environment  Impact  of  the  Beaufort  Sea  Petroleum 
Development  Scenarios,  Dames  and  Moore,  MMS  Technical  Report  No  21 

June  1978.  ' 

Sociocultural  Impacts  of  the  Beaufort  Sea  Petroleum  Development 
Scenarios,  Worl  Associates,  MMS  Technical  Report  No.  22,  April  1978. 

Socioeconomic  Systems  Impacts  of  the  Beaufort  Sea  Petroleum  Development 
DeceXr'ig?"'*  '^'^^'^'  "''''^^^   *  ^°- '  '^^  ^'^'"^"^  "^P"^*  ^o.  23. 

Socioeconomic  Impacts  of  Selected  Foreian  DCS  Developments.  Habitat 
North,  Inc.,  MMS  Technical  Report  No.  28,  April  1979. 

Beaufort  Sea  Statewide  i  Regional  Demographic  t  Economic  Systems, 
Instttute  of  Social  and  Economic  Research.  University  of  Alaska.  MMS 
Technical  Report  No.  62.  August  1981.  »  a,  nno 

Beaufort  Sea  Sociocultural  Systems  Update  Analysis,  Worl  Associates. 
MMS  Technical  Report  No.  64,  November  1981. 

A  Description  of  the  Socioeconomics  of  the  North  Slope  Borough,  Institute 
iL^Vt     'It   Economic  Research.  University  of  Alaska,  ms   Technical 
Keport  No.  85,  September  1983. 

Diaplr  Field  Statewide  and  Regional  Economic  and  Demographic  Systems 

if''ll,L^*^^?•  i"?^'f"o'  °^  ^2'^*'  '""   ^""""^^^  Research.  University 
of  Alaska,  MMS  Technical  Report  No.  88,  November  1983. 
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hese  study  reports  can  be  viewed  at  the  Alaska  OCS  Regional  Office  and  most 
public  libraries  in  Alaska.  The  socioeconomic  studies  may  be  ordered  directlv 
from  the  U.S.  Department  of  Comnerce,  National  Technical  Information  Service 
by  calling  FTS  737-4650  or  Commercial  (703)  487-4650.   The  mailing  address  is 
U.S.  Department  of  Coimerce,  National  Technical  Information  Service  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Diaplr  Field  Planning  Area-Active  and  Planned  Studies 

The  studies  listed  below  are  presently  being  conducted  by  tTS   or  are  planned 
to  be  conducted  on  a  schedule  which  will  provide  Information  for  the  EIS  and/or 
subsequent  decision  documents  related  to  OCS  Lease  Sale  97.   Information  on 
the  status  of  these  studies  and  the  informat'on  they  have  produced  may  be 
obtained  from  the  Alaska  OCS  Region,  MMS.  at  the  address  listed  under 
"Instructions  on  Call"  above. 

Environmental  Studies 

1.  Dynamics  of  Nearshore  Ice,  U.S.  Army-CRREL.  NOAA/OCSEAP  Research  Unit 
No.  88. 

2.  Offshore  Permafrostiaudies,  U.S.  Geological  Survey,  NOAA/OCSEAP 
Research  Unit  No.  2(4  473.  .- 1.   -^ 

3.  Geologic  Environment  uf  the  Chukchi  and  Beaufort  Sea  Shelf  and  Coastal 
Regions,  U.S.  Geological  Survey,  NOAA/OCSEAP  Research  Unit  Nc.  205. 

4.  Mechanics  of  Origin  of  Pressure,  Shear  Ridges,  and  Hutimock  Fields  in 
landfast  Ice,  University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  250. 

Subsea  Permafrost,  Probing,  Thermal  Regime  and  Data  Analysis,  briversltv 
of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  253. 

In  Situ  Measurements  of  the  Mechanical  Properties  of  Sea  Ice.  University 
of  Alaska.  NOAA/OCSEAP  Research  Unit  No.  265. 

7.  Operation  of  an  Alaskan  Facility  for  Application  of  Remote  Sensing  Data 
to  OCS  Studies,  University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  267. 

8.  Environmental  Assessment  of  Selected  Habitats  In  Arctic  Littoral  Systems 
Western  Washington  State  University,  NOAA/OCSEAP  Research  Unit  No.  356. 

9.  Modeling  of  Tides  and  Circulations,  Rand  Corporation,  NOAA/OCSEAP 
Research  Unit  No.  435. 

10.  Nearshore  Meteorologic  Regimes  1n  the  Arctic,  Occidental  Colleoe. 
NOAA/OCSEAP  Research  Unit  No.  519. 

11.  Nutrient  Dynamics  and  Trophic  System  Energetics  In  Nearshore  Beaufort 
Sea  Waters,  University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  537. 

12.  Baffin  Island  Oil  Spill  Project.  Hydrocarbon  Bloaccumulatlon  and 
Histopathologlcal  and  Biochemical  Responses  of  Molluscs.  Battelle 
Northwest  Laboratories,  NOAA/OCSEAP  Research  Unit  No.  615 
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13.  Sublethal  Effects  of  Petroleum  Hyarocarbons ,  National  Marine  Fisheries 
Service.  NOAA/OCSEAP  Research  Unit  No.  619. 

14.  Storm  Surge  Moaeling,  Uriversity  of  Alaska,  NOAA/OCSEAP  Research  Unit 
No.  627. 

15.  Beluga  Whale  Disturbance  Study,  Hubbs  Sea  Mr]d,   NOA,VOCSEAP  Research 
j  Unit  No.  629. 

16.  Fish  Survey:   Shoreline  From  Harrison  Bay  to  Point  Barrovi,  LGL  Ecological 
Research  Associates,  NCAA/OCSEAP  Research  Unit  No.  631. 

17.  Direct  Effects  of  Acoustic  Disturbance  Sources  on  Ringed  Seal  Reproductive 
Behavior,  Vocalization,  and  Conmunication,  Alaska  Department  of  Fish  and 
Game,  NOAA/OCSEAP  Research  Unit  No.  636. 

18.  Oil  Weathering  In  Sea  Ice,  Science  Applications,  Incorporated,  NOAA/OCSEAP 
Research  Unit  No.  640. 

19.  Oceanographic  Data,  Brown  and  Caldwell,  NCAA/OCSEAP  Research  Unit  No.  '■■"2. 

20.  Biological  Reconnaissance  of  Boulder  Island  Shoal  in  Western  Camde^  Bay, 
LGL  Inc..  NOAA/OCSEAP  Research  Unit  No.  651. 

21.  Publication  Support  "Alaska  Beaufort  Sea  Ecosystems  and  Environment", 
University  of  Alaska,  NOAA/OCSEAP  Research  Unit  No.  653. 

22.  Investigation  of  the  Occurrence  and  Behavior  Pattern  of  Whales  in  the 

I  Vicinity  of  the  Beaufort  Sea  Lease  Area,  Naval  Arctic  Research  Laboratory, 
!   MMS  Contract. 

23.  Aerial  Survey  of  Endangered  Whales  in  the  Beaufort.  Chukchi,  and  Northern 
i     Bering  Seas,  Naval  Ocean  Service  Center,  MMS  Contract. 

24.  Computer  Simu'ation  of  the  Probability  of  Endangered  Whale  Interaction 
with  Oil  Spills,  Applied  Science  Associates,  MMS  Contract. 

25.  Effects  of  Whale  Monitoring  System  Attachment  Device  in  Whale  Tissue, 
1   Woods  Hole  Oceanographic  Institution,  MMS  Contract. 

26".  Development  of  Satellite-Linked  Methods  of  Large  Cetacean  Tagging  and 
Tracking  Capabilities  in  OCS  Lease  Areas,  Oregon  State  University,  MMS 
Contract. 

27.  Investigations  of  the  Potential  Effects  of  Acoustic  Stimuli  Associated 
With  Oil  and  Gas  Exploration/Development  on  the  Behavior  of  Migratory 
Gray  Whales,  Bolt  Beranek  and  Newman,  Inc..  WIS  Contract. 

28.  Possible  Effects  of  Acoustic  and  Other  Stimuli  Associated  With  Oil  and 
Gas  Exploration/Development  on  the  Behavior  of  the  Bowtiead  Whale,  LGL 
Ecological  Research  Associates,  MMS  Contract. 

29.  Surf  Zone  Smear  Model.  MMS  Contract. 


30.  Integration  of  Suspended  Particulate  Matter  and  Transport  Studies,  fftt 
Contract. 

31.  Beaufort  Sea  Monitoring  Program,  MMS  Contract. 

32.  Food  Organisms  of  Bowhead  Whales.   Importance  of  the  Eastern  Beau'ert 
to  Feeding  Boghead  Whales.  MMS  Contract. 

33.  Diapir  Field  -  Prediction  of  Site  Specific  Interaction  Between  Acoustic 
Stimuli  and  Endingered  Whales.  MMS  Contract. 

Socioeconomic  Studie- 

1.  Diapir  Field  Anchorage  Impacts,  Kevin  Waring  Associates,  MMS  "'ec^rical 
Report  No.  94. 

2.  Nuiqsut  Case  Study,  Research  Founaat'on,  SJNY  Binghamton,  MMS  Technical 
Report  No.  96. 

3.  Diapir  Field  Transportation  Systems  Impacts  Analysis,  Louis  Berger  & 
Assocs.,  MMS  Technical  Report  No.  105. 

4.  Beaufort  Sea  Area  Monitoring  Study,  >^evin  Wai-irg  Associates,  MMS 
Technical  Report  No.  107. 

5.  Assessment  of  Cumulative  Impacts  Assessment  Methods  for  Petroleum 
Development  in  the  Alaskan  Arctic,  Maynard  &  Partch,  MMS  Technical 
Report  No.  unassigned. 

6.  Beaufort/Chukchi-wide  Subsistence  Stufly,  MMS  Ccntract. 

Inquiries  about  the  status  and  availability  of  information  about  reports  and 
Studies  should  reference  the  research  unit  number  or  the  technical  report 
number,  not  the  sequential  number  assigned  in  these  lists. 

NOTICE  OF  INTENT  TO  PREPARE  AN  ENVIRONMENTAL  IMPAC"'  S^A"^EMENT 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulation  implementing  the  procedural  provision  of  the 
National  Environmental  Policy  Act  of  1969  (40  CFR  1501.7),  the  WS  is 
announcing  its  Intent  to  prepare  an  EIS  regarding  the  proposed  oil  and  gas 
leasing  proposal  known  as  Sale  97  in  the  Diapir  Field  region  of  Alaska. 
The  Notice  of  Intent  also  serves  to  announce  the  scoping  process  which  will 
be  followed  for  this  EIS.  The  scoping  process  1s  intended  to  Involve  Federal, 
State,  and  local  governments  and  other  interested  parties  in  aiding  the  MMS  in 
oetermining  the  significant  Issues  and  alternatives  to  be  analyzed  in  the  EIS. 

c. 

The  EIS  analysis  will  focu!  on  the  potential  environmental  effects  of  leasing, 
exploration,  and  development  of  the  blocks  Included  in  the  area  defined  in 
the  Area  Identification  procedure  as  the  proposed  area  of  the  Federal  action. 
Alternatives  to  the  proposal  which  may  be  considered  ire   to  delay  the  sale, 
cancel  the  sale,  or  modify  the  sale. 
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Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments  and  other  1n 
requested  to  send  their  written  conments  on  the  sc 
Issues  which  should  be  addressed,  and  alternatives 
to  the  Regional  Supervisor,  Leasing  and  Envlronmen 
address  stated  under  "Instructions  on  Call"  above 
in  an  envelope  labeled  "Conments  on  the  Notice  of 
the  Olapir  Field  Lease  Sale  97."  Conments  are  due 
Also,  scoping  meetings  will  be  held  in  appropriate 
obtaining  conments  and  information  regarding  the  s 
and  locations  of  these  scoping  meetings  will  be  an 
the  Federal  Register  and  by  press  release. 


terested  parties  are 

ope  of  the  EIS,  significant 

which  should  be  considered 
t,  Alaska  OCS  Region,  at  the 
Conments  should  be  enclosed 
Intent  to  Prepare  an  EIS  on 

no  later  than  February  1985. 

locations  for  the  purpose  of 
cope  of  the  EIS.  The  times 
nounced  at  a  future  date  in 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart51 
(AI>-fRL-2S37-«] 

Dispersion  TectiniqiMS  implsinented 
Bvtars  Enactment  of  the  Clean  Air  Act 
Amendments  of  1970 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTKMC  Proposed  rule. 

summary:  Section  123  of  the  Clean  Air 
Act  as  amended  in  1977.  42  U.S.C.  7423. 
states  that  the  degree  of  emission 
limitation  required  for  control  of  any 
pollutant  under  an  applicable  State 
implementation  plan  (SIP]  shall  not  be 
affected  by  a  stack  height  which 
exceeds  good  engineering  practice  or 
any  other  dispersion  technique.  Section 
123  goes  on  to  say,  however,  that  this 
prohibition  shall  not  apply  to  dispersion 
techniques  implemented  before 
enactment  of  the  Clean  Air 
Amendments  of  1970  (December  31, 
1970).  Dispersion  techniques  include 
intermittent  control  systems  (ICS). 

Today's  proposed  rule  sets  forth  the 
criteria  for  determining  whether  an  ICS 
was  implemented  before  December  31, 
1970.  I 

DATES:  Comments  must  be  received  by 
the  Central  Docket  Section  no  later  than 
December  24. 1984. 

ADDRESSES:  All  comments  must  be 
submitted  (in  duplicate  if  possible]  to: 
Central  Docket  Section  (LE-131).  EPA. 
Attn:  Docket  No.  A-79-12.  401  M  Street. 
SW.,  Washington.  DC.  20460.  Docket 
No.  A-79-12,  containing  material 
relevant  to  this  rulemaking,  is  located  in 
the  EPA's  Central  Docket  Section. 
Gallery  One.  West  Tower.  401  M  Street. 
SW..  Washington.  D.C.  20460.  The 
docket  may  be  inspected  between  8  a.m. 
and  4  p.m.  on  weekdays.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Bruce  Polkowsky,  EPA.  Office  of  Air 

Quality  Planning  and  Standards  (MD- 

15),  Research  Triangle  Park,  North 

Carolina  27711.  telephone:  (919)  541- 

5540. 

SUPPLEMENTARY  INFORMATION:  . 

Background  | 

EPA  has  established  national  ambient 
air  quahty  standards  (NAAQS)  for  air 
pollutants  which  protect  the  public 
health  and  welfare.  Under  the  Clean  Air 
Act,  States  are  required  to  develop  state 
implementation  plans  (SIP's)  to  attain 
and  maintain  the  NAAQS. 

Two  general  methods  for  preventing 
violations  of  the  NAAQS  are  emission 


limitations  and  dispersion  techniques. 
Emission  limitations  limit  the  quantity, 
rate,  or  concentration  of  pollutants 
released  into  the  atmosphere  from  the 
source  on  a  continuous  basis.  In 
contrast,  dispersion  techniques  rely  on 
atmospheric  conditions  to  enhance 
dispersion  of  emitted  pollutants  so  that 
ground-level  concentrations  of  a 
pollutant  near  a  source  do  not  violate 
the  NAAQS.  Dispersion  techniques  do 
not  limit  emissions  on  a  continuous 
basis. 

Two  main  types  of  dispersion 
techniques  are  tall  stacks  and 
intermittent  control  systems  (ICS).  Tall 
stacks  release  pollutants  into  the  air  at 
elevations  far  above  the  ground.  These 
emissions  disperse  over  a  wide  area. 
Intermittent  control  systems  vary  a 
source's  rate  of  emissions  in  accordance 
with  varying  meteorological  conditions. 
When  conditions  do  not  favor 
dispersion  and  a  NAAQS  may  be 
violated,  the  source  temporarily  restricts 
operations,  shuts  down,  or  bums  cleaner 
fuels  to  reduce  the  amount  of  pollutants 
emitted.  When  conditions  favor  rapid 
dispersion,  the  source  emits  pollutants 
at  higher  rates.  Some  sources  with  some 
constant  emission  control  systems  use 
ICS  to  supplement  their  constant  control 
systems.  When  a  dispersion  technique 
such  as  an  ICS  is  used  in  conjunction 
with  a  continuous  control  system,  the 
dispersion  technique  is  called  a 
supplemental  control  system.  Dispersion 
technique  have  been  linked  with  a 
variety  of  undesirable  environmental 
and  economic  effects.  These  effects  are 
described  in  the  legislative  history  of  the 
Clean  Air  Act  amendments. ' 

In  section  123  of  the  Clean  Air  Act, 
Congress  prohibited  the  use  of  any 
dispersion  technique  in  determining  a 
source's  emission  limitation.  The  only 
general  exception  to  this  prohibition  is 
for  stack  heights  in  existence  and 
dispersion  technique  implemented 
before  December  31, 1970.  Specifically, 
section  123  states  that: 

The  [bar  against  credit  for  stack  heights 
above  good  engineering  practice  and  for 
dispersion  technique]  shall  not  apply  with 
respect  to  stack  heights  in  existence  before 
the  date  of  enactment  of  the  Clean  Air 
Amendments  of  1970  or  dispersion  technique 
implemented  before  such  date. 

Todays  proposal  interprets  the  term 
"implemented  "  for  intermittent  control 
systems.  Neither  the  statute  nor  the 
legislative  history  contains  any  explicit 
guidance  on  the  meaning  of  the  term 
"implemented."  The  dictionary 
definition  of  "implement"  is  "to  carry 


into  effect,  fulfill,  accomphsh."'The 
proposed  regulations  reflect  this 
"common  use  meaning"*  of  the  word. 
Accordingly,  only  those  systems 
designed  with  a  specific  air  quality 
objective  and  operated,  equipped,  and 
maintained  in  a  way  suited  to  achieving 
that  objective,  are  considered 
implemented.  The  extent  to  which  an 
ICS  may  be  taken  in  to  account  in 
establishing  emission  limits  must  reflect 
the  ability  and  efficiency  of  the  ICS  as  of 
December  30, 1970.  The  incidental 
control  of  a  pollutant  which  is  not  the 
target  of  the  specific  air  quality 
objective  cannot  be  considered  part  of 
the  ICS. 

EPA  believes  the  proposed  criteria  for 
determining  whether  ICS  were 
implemented  before  December  31, 1970. 
is  consistent  with  the  imderlying 
purpose  of  section  123.  The  House 
Committee  which  originated  section  123 
was  highly  critical  of  intermittent 
control  systems,  emphasizing  their  lack 
of  reliability  and  enforceability,  their 
adverse  environmental  impacts,  and  the 
heavy  resource  burden  that  these 
techniques  place  on  State  and  local 
agencies.*  At  the  same  time.  Congress 
intended  to  protect  significant 
commitments  or  resources  made  by 
sources  in  good  faith  in  order  to  attain 
air  quality  objectives  prior  to  the 
passage  of  the  Clean  Air  Act  in  1970.' 
Consistent  with  these  concerns.  EPA 
believes  that  the  proposed  criteria  will 
result  in  the  exemption  of  only 
intermittent  control  systems  to  which 
sources  had  made  a  practical,  realistic, 
and  significant  commitment  of  resources 
before  December  31. 1970. 

EPA  earlier  defined  "in  existence"  in 
section  123  to  exempt  all  stacks  for 
which  an  owner  or  operatior  had 
entered  into  binding  commitments  for 
construction  prior  to  December  31. 1970. 
The  definition  EPA  is  proposing  today 
for  ICS  will  exempt  only  those  systems 
actually  in  operation  on  that  date.  EPA 
believes  that  the  distinction  between  the 
criteria  for  ICS  and  tall  stacks  is  sound 
for  policy  reasons  and  is  consistent  with 
Congressional  intent.  The 
preoperational  outlay  of  resources 
required  to  set  up  an  ICS  is  tied  mainly 
to  air  pollution  monitoring  equipment. 
Those  costs  are  not  significant  and  can 
be  partly  recovered  by  resale  of  the 
equipment  if  the  system  is  abandoned.  It 
is  only  when  an  ICS  is  actually  put  into 
operation,  i.e..  when  the  personnel  to 


'  House  Report  .No.  95-294.  Ist  Sess.  91  (1977). 


'Webster's  New  World  Dictionary.  College 
Edition,  730  (1968). 

'SeeLubvizol  v.  EPA  562.  F.  2d  807,  816  (D.C  Cir 
1977). 

*Hou*e  Rep.  No.  95-294,  Ist  Sess.  82-87  (1977). 

'■/(/at  93. 
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run  the  system  are  under  employment  or 
contract,  that  the  system  costs  become 
significant.  Therefore,  the  Agency 
believes  that  Congress  intended  to 
exempt  ICS  under  section  123  only  if 
those  systems  were  operating  before 
December  31. 1970. 

In  contrast,  a  source  makes  a 
significant  finaocial  commitment  to  a 
stack  at  the  time  it  enters  into  a  binding 
construction  contract.  The  cost  of 
building  a  8t#ck  is  considerably  greater 
than  the  cost  of  purchasing  monitoring 
equipment.  Moreover,  the  design  of  a 
stack  is  an  integral  part  of  the  design  of 
the  entire  facility.  A  source  could  not 
alter  a  stack  without  redesigning  or 
reconstructing  many  other  parts  of  the 
facility.  Because  of  these  substantial 
costs,  the  costs  of  terminating  a  contract 
for  the  construction  of  a  stack  may  also 
be  substantial.  Thus,  it  is  reasonable  to 
define  "implemented"  with  respect  to 
ICS  differently  from  "in  existence"  with 
respect  to  stack  heights.  The  Agency 
solicits  comments  on  its  definitions  of 
"implemented."  The  Agency  may 
consider  its  current  position  if 
recompeliing  reasons  are  provided  in 
comments  as  to  why  "implemented" 
should  be  defined  more  broadly. 

The  Eligibility  Criteria 

This  proposed  rule  governing 
eligibility  consists  of  two  definitions  and 
general  conditions  on  the  use  of  an  ICS. 
The  rule  defines  what  an  ICS  is  and 
defines  the  term  "implemented"  when 
applying  it  to  an  ICS.  The  proposed  rule 
will  be  incorporated  into  Title  40,  Code 
of  Federal  Regulations  (CFR).  §5  51 1 
and  51.12. 

The  proposal  defines  ICS  as  a 
dispersion  technique  limiting  the 
emission  of  pollutants  when 
meteorological  conditions  cause  or  are 
expected  to  cause  ground-level 
concentrations  in  excess  of  applicable 
ambient  air  quahty  standards.  This 
definition  also  includes  an  ICS  when  if 
is  used  as  a  supplemental  control 
system  (SCS).  An  ICS  must  meet  the 
criteria  set  forth  here  in  order  to  be  part 
of  a  SIP  emission  limitation. 

Under  the  proposal,  an  ICS  will  be 
considered  implemented  if  the  system: 
(1)  Was  established  and  operational 
before  December  31, 1970;  (2)  was 
designed  and  operated  to  reduce 
emissions  when  necessary  to  meet  a 
stated  air  quality  objective,  such  as  an 
air  quality  standard,  (3)  included,  as  a 
minimum,  air  quality  monitors, 
meteorological  instrumentation  or 
appropriate  access  to  meteorological 
data,  and  the  services  of  a 
meteorologist;  and  (4)  is  adequately 
documented  to  meet  these  criteria.  The 
air  quality  data  used  in  operating  the 

t 


ICS  must  have  been  obtained  from 
monitors  that  provided  data  consistent 
with  the  air  quality  objective  and 
operation  of  the  system.  The 
meteorological  information  could  come 
from  a  nearby  weather  station  if 
appropriate.  Documentation  of 
procedures  used  in  operating  the  ICS 
and  other  material  supporting  the  claim 
of  eligibility  are  required.  The 
documentation  should  support  the  use  of 
an  ICS  as  a  bona  fide  attempt  to  meet  an 
air  quality  objective,  while  the 
documentation  need  not  necessarily 
demonstrate  that  the  air  quality 
objective  was  always  attained,  it  should 
show  that  emissions  were  in  fact 
curtailed  whenever  warranted  by 
meteorological  conditions. 

Protection  of  air  quality  would  be 
minimal  or  nonexistent  if  there  were  no 
air  quality  goal  or  if  a  dispersion 
technique  were  unreliable  in  attaining  a 
stated  goal.  Therefore,  EPA  does  not 
believe  that  Congress  intended  that  a 
pre-1971  dispersion  technique  be 
considered  implemented  and  thus  taken 
into  accouint  in  setting  emission 
limitations  in  a  SIP,  unless  such  a 
technique  provided  a  reasonable  degree 
of  protection  of  ambient  air  quality  goals 
or  standards.  EPA  has  determined  that 
the  ICS  components  described  above 
are  the  minimum  necessary  to  provide 
an  acceptable  degree  of  protection  of 
ambient  air  quahty.  An  ICS  that  lacks 
these  components  would  not  reliably 
maintain  the  desired  levels  of  pollution 
control.  Without  collection  of 
meteorological  data  and  the  avaliabiUty 
of  a  qualified  expert  to  interpret  such 
data,  trends  in  atmospheric  conditions 
resulting  in  increasing  pollutant 
concentrations  could  not  be  detected 
quickly  enough  to  activate  source 
cutbacks  to  protect  air  quality  goals.  In 
addition,  without  monitors  which 
accurately  track  pollutant  levels,  the 
determination  that  the  source  cutbacks 
were  effective  in  reducing  ambient 
pollutant  levels  could  not  be  made. 

The  Agency  expects  any  State  which 
allows  for  the  use  of  an  ICS  in  setting 
emission  hmitations  to  define  the 
emission  limitations  affected  by  the  ICS 
and  the  manner  in  which  the  ICS  is 
taken  into  account  in  establishing  those 
limits.  The  Agency  intends  that  the 
extent  to  which  an  ICS  may  be  taken 
into  account  in  establishing  emission 
standards  be  limited  to  reflect  the 
efficiency  of  the  ICS.  as  it  was 
implemented  before  December  31, 1970, 
in  attaining  the  current  NAAQS  (i.e..  the 
standards  in  effect  at  the  time  the  SIP 
revisions  are  being  made  or  the  pre-1971 
goal  or  standard,  whichever  standard  or 
goal  is  greater).  The  Agency  believes 
that  section  123  was  not  intended  to 


permit  improvements  in  an  ICS  made  on 
or  after  December  31. 1970,  to  be  taken 
into  account  in  setting  emission  limit*. 
One  example  of  how  this  requirement 
may  be  implemented  is  as  follows.  To 
ascertain  the  efficiency  of  an  ICS  in 
meeting  a  current  ambient  air  quality 
standard,  the  first  step  would  be  to 
model  the  source  while  setting  the 
receptor  sites  of  the  model  to  be  the 
same  as  the  monitoring  sites  of  the  ICS 
as  they  existed  before  December  30. 
1970.  The  source  should  be  modeled  at 
maximum  capacity  as  of  December  30. 
1970.  Using  concentrations  predicted  for 
the  pre-December  31, 1970,  ICS 
monitoring  sites  and  using  the  pre- 
December  31, 1970,  operations  manual 
for  the  ICS,  the  amount  of  source 
shutdown  required  to  meet  the  current 
standard  at  those  sites  could  be 
ascertained.  If  the  air  quality  design  goal 
of  the  ICS  in  1970  was  less  stringent 
than  the  current  standard,  only  the 
amount  or  reduction  to  meet  the  design 
goal  should  be  ascertained.  Another 
model  using  the  source's  current 
emission  capacity  and  a  full  range  of 
receptor  sites  should  then  be  applied. 
This  model  would  take  into  account  the 
reduction  in  emissions  calculated  from 
the  first  model.  If  more  control  than  just 
the  curtailment  accomplished  by  the  ICS 
under  the  first  model  is  necessary  for 
meeting  the  standard  at  all  receptot 
locations,  such  additional  control  would 
have  to  be  accomplished  by  constant 
emission  reduction.  An  equivalent 
method  of  taking  pre-1971  efficiency  of 
the  ICS  into  account  may  be  used  by  the 
State. 

It  should  be  noted  that  the  method 
described  above  is  intended  only  to  be  a 
method  for  determining  a  source's 
emission  limitations.  Once  the  emission 
limitations  are  established  by  the 
method  described,  the  source  may  use 
its  ICS  to  the  extent  necessary  to  meet 
current  standards. 

The  proposed  regulations  also  provide 
that  in  setting  the  emission  Umits  a  State 
Plan  may  allow  an  ICS  to  compensate 
only  for  emissions  from  a  source  to 
which  the  ICS  was  implemented  before 
December  31. 1970,  and.  in  the  evenithe 
source  has  been  modified,  only  to  the 
extent  the  emissions  correspond  to  the 
maximum  capacity  of  a  source  as  of 
December  31. 1970.  For  purposes  of  this 
requirement  a  source  to  which  the  ICS 
was  implemented  is  any  particular 
structure  or  equipment  whose  emissions 
were  subject  to  the  ICS  procedures 
before  December  31. 1970.  Thus,  an  ICS 
cannot  compensate  for  all  emissions  at  a 
particular  plant  site  unless  the  ICS  was 
implemented  with  respect  to  maximum 
capacity  emissions  at  that  plant  site 
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before  December  31, 1970.  The  Agency 
believes  that  this  restriction  on  how  the 
ICS  may  be  credited  is  consistent  with 
the  letter  and  purpose  of  section  123. 
Since  the  essence  of  operating  an  ICS  is 
the  curtailment  of  emissions  whenever 
warranted  by  meteorological  conditions, 
an  ICS  cannot  be  considered 
implemented  before  December  31, 1970, 
with  respect  to  emissions  which  did  not 
then  potentially  exist  or  with  respect  to 
existing  emission  capacity  which  was 
not  subject  to  ICS  procedures  before 
December  31, 1970.  As  an  example,  one 
may  assume  that  on  December  31, 1970 
a  source  had  5  boilers  in  operation,  each 
with  a  capacity  to  emit  200  tons  per  year 
of  sulfur  dioxide  and  that  only  3  were 
subject  to  curtailment  under  an  ICS.  In 
establishing  how  the  ICS  would  meet  a 
NAAQS  for  sulfur  dioxide,  the  ICS  could 
be  taken  into  account  in  establishing  an 
emission  limit  only  with  respect  to  the 
600  tons  per  year  of  potential  sulfur 
dioxide  emissions  from  the  3  boilers, 
and  only  to  the  extent  consistent  with 
the  ICS  operating  procedures.  If  1  of  the 
3  affected  boilers  is  modified  to  double 
its  emissions,  the  ICS  can  still  only 
compensate  for  600  tons  per  year  of 
sulfur  dioxide.  If  one  of  the  affected 
boilers  is  put  out  of  service,  then  the  ICS 
is  limited  to  400  tons  per  year  of 
maximum  compensation.  If  both  of  these 
events,  the  modification  and  the 
retirement,  occur,  then  the  source  can 
still  use  the  ICS  to  compensate  for  the 
combined  total  of  400  tons  per  year  from 
the  2  boilers,  subject  to  any  additional 
control  requirements  resulting  from  the 
modification.  The  proposed  regulations 
are  not  intended  in  any  way  to  affect 
any  new  source  performance  standards 
or  new  source  review  requirements 
which  might  apply  to  modified  sources. 

The  proposed  regulations  permit  a 
plan  to  credit  ICS  in  setting  emission 
limits  on  the  condition  that  the  plan 
requires  the  continued  operation  of  any 
constant  pollution  control  system  which 
was  in  use  before  December  31, 1970,  or 
the  equivalent  system.  This  provision  is 
proposed  because  the  Agency  does  not 
believe  that  an  ICS  should  be 
considered  implemented  with  respect  to 
emissions  subject  to  constant  controls 
before  December  31, 1970. 

The  proposed  regulations  requires 
that  any  State  plan  which  takes  an  ICS 
into  account  in  establishing  emission 
limitations  must  require  that  the  source 
owner  continuously  operate  and 
maintain  an  ICS  which  satisfies  the 
performance  specifications  contained  in 
40  CFR  Part  53  and  which  is  otherwise 
at  least  as  effective  as  it  was  before 
December  31, 1970.  Moerover.  the 
regulations  provide  that  any  such  State 


plan  must  contain  requirements  which 
specify  the  procedures  for  operation  of 
the  ICS  as  well  as  recordkeeping  and 
reporting  requirements.  In  addition,  the 
State  plan  must  contain  any  other 
requirements  which,  together  with  the 
emission  limitations,  will  assure  that  the 
NAAQS  will  be  reliably  attained  and 
maintained.  Although  not  necessarily 
required  to  do  so,  a  State  may  establish, 
as  part  of  its  SIP,  provisions  which 
would  allow  the  State  under  appropriate 
circumstances  to  take  direct 
enforcement  action  against  an  ICS- 
credited  source  for  NAAQS  violations. 
For  example,  a  State  might  establish 
provisions  similar  to  those  contained  in 
the  nonferrous  smelter  regulations  {at  40 
CFR  57.401)  which  provide  for 
presumptive  liability  for  violations  of 
the  appropriate  NAAQS  in  a 
"designated  liability  area"  surrounding 
and  ICS-credited  source. 

As  noted  above,  among  the  primary 
reasons  Congress  limited  the  exten  to 
which  ICS  could  be  used  in  establishing 
emission  limitations  were  problems 
concerning  the  reliability  and 
enforceability  of  such  systems.* 
Therefore,  the  Agency  will  carefully 
evaluate  whether  State  plans  which  take 
ICS  into  account  contain  provisions 
which  in  fact  will  assure  that  the  ICS 
will  be  continuously  operated  or 
maintained  in  a  reliable  manner,  and 
that  the  NAAQS  will  be  maintained. 

The  proposed  regulations  are  not  in 
any  way  intended  to  limit  any  State's 
authority  to  delegate  to  local  agencies 
responsibility  for  developing  emission 
limitations. 

Assistance  to  States 

After  promulgation  of  these  rules,  EPA 
will  provide  assistance  to  any  State 
which  adopts  this  rule  and  wishes  to 
incorporate  an  ICS  for  a  specific  source 
into  its  SIP.  This  assistance  could 
include  information  on  calculating 
constant  emission  control  equivalents 
for  that  ICS.  as  well  as  techniques  for 
ensuring  that  the  operation  of  the  ICS 
will  protect  the  NAAQS.  Since  this  type 
of  assistance  needs  to  be  source  specific 
and  will  only  be  developed  for  a  limited 
number  of  surces,  EPA  does  not  feel  that 
any  general  guidance  document  can  be 
prepared  as  part  of  this  rulemaking.  It 
should  be  noted,  however,  that  any  such 
assistance  will  be  subject  to  full  public 
review  as  required  by  any  SIP  action, 

AttainmenfNonattainment  Designations 

The  Agency,  in  accordance  with 
Section  107  of  the  Clean  Air  Act,  has 
made  designations  of  attainment/ 
nonattainment  for  various  areas  (43  PR 
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40412.  43  FR  40502.  43  PR  45993).  Some 
areas  were  designated  non-attainment 
or  unclassifiable  because  reductions  in  ' 
ambient  pollutant  levels  achieved  by 
ICS  could  not  be  incorporated  into  the 
designation  process.  If  today's  proposal 
becomes  final.  States  may  request 
reclassification  to  attainment  of  the 
affected  area  based  upon  reductions  in 
ambient  pollutant  levels  achieved  by  the 
eligible  ICS.  States  reclassifying  an  area 
to  attainment  based  on  an  eligible  ICS 
will  be  required  to  demonstrate  that  the 
appropriate  NAAQS  will  not  be  violated 
with  continued  use  of  ICS. 

ClassiBcation 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  a  rule  is 
"major"  afid  therefore  subject  to 
procedural  review  requirements.  The 
Administrator  finds  this  proposal  to  be  a 
"nonmajor"  action  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12291. 

This  determination  of  "nonmajor"  is 
based  upon  an  analysis  of  the  criteria 
specified  in  Executive  Order  12291.  An 
action  is  deemed  major  if  the  action  will: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  millon  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individuals, 
industries,  Federal,  State,  or  local 
government  agencies;  or  (3)  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Should  this  rule  become  final,  it  could 
result  in  a  decrease  in  expenditures  for 
required  pollution  control  equipment  at 
the  affected  sources  because  the  amount 
of  expenditures  necessary  to  comply 
with  applicable  air  pollutant  emission 
limitations  by  qualifying  sources  would 
generally  be  less  than  what  would 
otherwise  be  required  under  emission 
limitations,  which  are  based  entirely  on 
the  use  of  constant  controls.  Sources  not 
qualifying  are  currently  subject  to 
requirements  to  reduce  air  pollutant 
emissions  and  would  not  be  subject  to 
additional  requirements  as  a  result  of  this 
rule.  Therefore,  this  proposed  rule  meets 
none  of  the  criteria  for  designation  as  a 
"major  rule"  under  the  context  of 
Executive  Order  12291.  EPA  has 
submitted  this  regulation  to  the  Office  of 
Management  and  Budget  (OMB)  for  their 
review  in  accordance  with  12291.  Any 
comments  received  from  OMB  on  this 
regulation  have  been  included  in  the 
public  docket. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
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the  attached  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of-small  entities.  This  rule 
would,  if  promulgated,  make  available 
to  a  few  sources  the  opportunity  to 
request  modification  of  emission 
limitations  based  upon  use  of  ICS  prior 
to  December  31, 1970.  The  recordkeeping 
requirements  in  this  regulation  do  not 
come  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3051.  et  seq.)  because 
they  should  impact  fewer  than  10 
facilities. 

Solicitation  of  Comments 

The  Agency  actively  solicits 
comments  on  the  proposed  rule,  and 
particularly  the  appropriateness  of  the 
procedures  for  determining  the  eligibility 
of  ICS  in  operation  before  December  31 
1970. 

Authority:  Sec.  110.  301(a),  and  123  of  the 
Clean  Air  Act  as  amended,  42  U.S.C.  7410. 
7601(a),  and  7423. 

List  of  Subjects  on  40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control.  Inter- 
governmental relations,  Reporting  and 
recordkeeping  requirements.  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide,  Lead. 
Particulate  matter.  Hydrocarbons,  and 
Carbon  monoxide. 

Dated:  September  7,1984. 
William  D.  Ruckelshaus. 

Administrator 

PART  51— {AMENDED] 

It  is  proposed  to  amend  Part  51, 
Chapter  I,  of  Title  40,  Code  of  Federal 
Regulations  to  refld  as  follows: 

1.  A  new  paragraph  (nn)  is  added  to 
i  51.1  to  read  as  follows: 

S  51.1    Definltlont. 

•  •         •         «         « 

(nn)  Intermittent  control  system  (ICS) 
means  a  dispersion  technique  which 
limits  the  rate  at  which  pollutants  are 
emitted  to  the  atmosphere  during 
periods  when  meteorological  conditions 
cause  or  are  expected  to  cause  ground- 
level  concentrations  in  excess  of 
applicable  ambient  air  quality 
standards.  Such  a  dispersion  technique 
is  an  ICS  whether  used  alone,  used  with 
other  dispersion  techniques,  or  used  as  a 
supplement  to  continuous  emission 
controls  (i.e.,  used  as  a  supplemental 
control  system). 

2.  New  paragraphs  (m)  and  (n)  are 
added  to  §  51.12  to  read  as  follows: 

§  S1.12    Control  atrategy:  GanaraL 

*  >         •         •         . 

(m)  The  use  of  an  intermittent  control 
system  (ICS)  may  be  taken  into  account 


in  establishing  an  emission  limitation  for 
a  pollutant  under  a  State  plan,  provided: 

(1)  The  ICS  was  implemented  before 
December  31. 1970,  according  to  the 
criteria  specified  in  §  51.12(n). 

(2)  The  extent  to  which  the  ICS  is 
taken  into  account  is  limited  to  refiect 
the  eflTiciency  of  the  ICS,  as  it  was 
implemented  before  December  31,  1970, 
in  attaining  current  national  ambient  ais^^ 
quality  standards  (NAAQS)  or,  the 
standard  or  concentration  that  the  ICS 
was  designed  to  achieve  as  of  December 
31,  1970,  whichever  concentration  or 
standard  is  greater. 

(3)  The  plan  allows  the  ICS  to 
compensate  only  for  emissions  from  a 
source  for  which  the  ICS  was 
implemented  before  December  31. 1970. 
and,  in  the  event  the  source  has  been 
modified,  only  to  the  extent  the 
emissions  correspond  to  the  maximum 
capacity  of  the  source  as  of  December 
30, 1970.  For  purposes  of  this 
subparagraph,  a  source  for  which  the 
ICS  was  implemented  is  any  particular 
structure  or  equipment  the  emissions 
from  which  were  subject  to  the  ICS 
operating  procedures. 

(4)  The  plan  requires  the  continued 
operation  of  any  constant  pollution 
control  system  which  was  in  use  before 
December  31,  1970,  or  the  equivalent  of 
that  system. 

(5)  The  plan  clearly  defines  the 
emission  limits  affected  by  the  ICS  and 
the  manner  in  which  the  ICS  is  taken 
into  account  fh  establishing  those  limits. 

(6)  The  State  plan  contains 
requirements  for  the  operation  and 
maintenance  of  the  qualifying  ICS 
which,  together  with  the  emission 
limitations  and  any  other  necessary 
requirements,  will  assure  that  the 
national  ambient  air  quality  standards 
will  be  attained  and  maintained.  These 
requirements  shall  include,  but  not 
necessarily  be  limited  to,  the  following; 

(i)  Requirements  that  as  source  owner 
or  operator  continuously  operate  and 
maintain  an  ambient  air  monitoring 
network  which  statisfies  the 
performance  specifications  contained  in 
40  CFR  Part  53  and  which  is  otherwise 
at  least  as  effective  as  the  monitoring 
network  implemented  before  December 
31, 1970. 

(ii)  Requirements  that  a  source  owner 
or  operator  continuously  operate  and 
maintain  the  components  of  the  ICS 
specified  at  §  51.12(n)(3)  (ii)-(iv)  in  a 
manner  which  assures  that  the  ICS  is  at 
least  as  effective  as  it  was  before 
December  31,  1970. 

(iii)  Requirements  which  specify  the 
circumstances  under  which,  the  extent 
to  which,  and  the  procedures  through 
which  emissions  shall  be  curtailed 
through  the  activation  of  ICS; 


(iv)  Requirements  for  recordkeeping 
which  require  the  owner  or  operator  of 
the  source  to  keep  for  a  period  of  at 
least  3  years,  records  of  measured 
ambient  air  quality  data,  meteorological 
information  acquired,  and  production 
data  relating  to  those  processes  affected 
by  the  ICS. 

(v)  Requirements  for  reporting  which 
require  the  owner  or  operator  of  the 
source  to  notify  the  State  and  EPA 
within  30  days  of  a  NAAQS  violation 
pertaining  to  the  pollutant  affected  by 
the  ICS. 

(7)  Nothing  in  this  paragraph  affects 
the  applicability  of  any  new  source 
review  requirements  or  new  source 
performance  standards  contained  in  the 
Clean  Air  Act  or  40  CFR  Subchapter  C. 

(8)  Nothing  in  this  paragraph 
precludes  a  State  from  taking  an  ICS 
into  account  in  establishing  emission 
limitations  to  any  extent  less  than 
permitted  by  this  paragraph. 

(n)  An  intermittent  control  system 
(ICS)  may  be  considered  implemented 
for  a  pollutant  before  December  31.  1970, 
if  the  following  criteria  are  met; 

(1)  The  ICS  must  have  been 
established  and  operational  with  respect 
to  that  pollutant  prior  to  December  31, 
1970,  and  reductions  in  emissions  of  that 
pollutant  must  have  occurred  when 
warranted  by  meteorological  and 
ambient  monitoring  data. 

(2)  The  ICS  must  have  been  designed 
and  operated  to  meet  an  air  quality 
objective  for  that  pollutant,  such  as  an 
air  quality  level  or  standard. 

(3)  The  ICS  must,  at  a  minimum,  have 
included  the  following  components  prior 
to  December  31,  1970: 

(i)  Air  quality  monitors — an  array  of 
sampling  stations  whose  location  and 
type  were  consistent  with  the  air  quality 
objective  and  operation  of  the  system. 

(ii)  Meteorological  instrumentation — a 
meteorological  data  acquisition  network 
(may  be  limited  to  a  single  station) 
which  provided  meteorological 
prediction  capabilities  sufficient  to 
determine  the  need  for  and  degree  of 
emission  curtailments  necessary  to 
achieve  the  air  quality  design  objective. 

(lii)  Operating  system — a  system  of 
established  procedures  for  determining 
the  need  for  curtailments  and  for 
accomplishing  such  curtailments. 
Documentation  of  this  system,  as 
required  by  paragraph  (4)  of  this  section, 
may  consist  of  a  compendium  of 
memoranda  or  comparable  material 
which  define  the  criteria  and  procedures 
for  curtailments  and  which  identify  the 
type  and  number  of  personnel 
authorized  to  initiate  curtailments. 

(iv)  Meteorologist — a  person,  schooled 
in  meteorology,  capable  of  interpreting 
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data  obtained  from  the  meteorological 
network  and  qualified  to  forecast 
meteorological  incidents  and  their  effect 
on  ambient  air  quality.  Sources  may 
have  obtained  meteorological  services 
through  a  consultant. 

(4)  Documentation  sufficient  to     I 
support  the  claim  that  the  ICS  met  the 
criteria  listed  in  this  paragraph  must  be 
provided.  Such  documentation  may 
include  affidavits  or  testimony 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
(AO-FRL-2634-2] 

Proposed  Waivers  From  New  Source 
Performance  Standards;  Innovative 
Technology  Waivers  for  Four 
Automobile  and  Light-Duty  Truck 
Surface  Coating  Operations 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  Proposed  Rulemai<ing. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  grant,  subject 
to  the  concurrence  by  the  Governors  of 
the  States  of  Georgia,  Michigan, 
Minnesota,  and  Missouri,  innovative 
technology  waivers,  pursuant  to  section 
lll(j)  of  the  Clean  Air  Act,  as  amended 
(•he  Act),  42  U.S.C.  7411(j),  for  topcoat 
cperations  at  the  following  automobile 
i.nd  light-duty  truck  assembly  plants: 

(1)  Chrysler  Corporation's  Sterling 
Heights,  Michigan,  plant; 

(2)  Ford  Motor  Company's  (Ford) 
Hapevilie,  Georgia,  plant; 

(3)  Ford's  St.  Paul,  Minnesota,  plant; 
and 

(4)  Ford's  Hazelwood,  Missouri,  plant. 
These  waivers  provide  an  opportunity  to 
demonstrate  the  capability  of  basecoat/ 
clearcoat  (BC/CC)  topcoat  systems  to 
achieve  equivalent  or  greater  emission 
reductions  than  required  by  the  existing 
standard  of  performance  for  topcoat 
operations  at  automobile  and  light-duty 
truck  assembly  plants  at  lower  costs. 

The  purpose  of  this  notice  is  to  invite 
public  comment  and  to  offer  an 
opportunity  to  request  a  public  hearing 
on  the  proposed  innovative  technology 
waivers. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  8. 1984. 

Public  Hearing.  A  public  hearing  (or 
hearings)  will  be  held  if  requested. 
Persons  wishing  to  request  a  public 
hearing  must  contact  EPA  by  October  9, 
1984.  If  hearings  are  requested, 
announcements  of  the  dates  and  places 
will  appear  in  separate  Federal  Register 
notices. 

ADDRESSES:  Comments.  Under  section 
307(d)(2)  of  the  Clean  Air  Act,  42  U.S.C. 
7607(d)(2),  the  Administrator  is  required 
to  establish  two  identical  rulemaking 
dockets  for  each  rule  that  would  apply 
only  within  the  boundaries  of  one  State. 
One  copy  of  the  docket  is  located  in 
Washington,  D.C..  and  a  second  copy  is 
located  at  the  EPA  Regional  Office  for 
the  affected  State.  Therefore,  copies  of 
all  comments  on  a  particular  waiver 
action  should  be  submitted  to  the 


Washington,  D.C.  docket  and  to  the 
respective  Regional  Office  docket. 

One  copy  of  each  comment  should  be 
sent  to:  Central  Docket  Section  (LE-131). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington.  D.C. 
20460.  (Use  appropriate  docket  number 
for  plant  waiver — see  Table  1.) 

A  second  copy  of  each  comment 
should  be  sent  to: 

For:  Chrysler's  Sterling  Heights, 
Michigan,  plant  and/or  Fords  St.  Paul. 
Minnesota,  plant:  Environmental 
Protection  Agency.  Region  V,  Attention: 
Mr.  Gary  Gulezian,  Docket  Number  (see 
Table  1),  230  South  Dearborn  Street, 
Chicago.  Illinois  60604. 

For:  Ford's  HapeviUe,  Georgia,  plant: 
Environmental  Protection  Agency. 
Region  IV,  Attention:  Mr.  Brian  Beals. 
Docket  Number  (see  Table  1),  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

For:  Ford's  Hazelwood,  Missouri. 
plant:  Environmental  Protection  Agency. 
Region  VII,  Attention:  Mr.  Charles 
Whitmore.  Docket  Number  (see  Table 
1),  324  East  11th  Street.  Kansas  City. 
Missouri  64106. 

The  dockets  may  be  inspected  at  the 
listed  addresses  between  8  a.m.  and  4 
p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying. 

Table  1— Docket  Numbers 


Plant 


1   Chfysief— SlefHng  heignts.  Ml.. 
2.  Ford— SI.  Pui,  MN 

3  fom—HufMvtlta.  QA 

4  Fof*— Hazedwood.  MO 


Docket 
No 


A-«4-09 
A-84-10 
A-ft*-11 
12 


Public  Hearing.  Persons  wishing  to 
request  a  public  hearing  should  notify 
Ms.  Shelby  foumigan.  Standards 
Development  Branch  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  number  (919)  541-5578. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sims  Roy  or  Mr.  Gilbert  Wood, 
Standards  Development  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-5578. 
SUPPLEMENTARY  INFORMATION: 

Background 

Current  Regulations 

On  October  5,  1979,  pursuant  to 
section  111  of  the  Clean  Air  Act, 
standards  of  performance  were 
proposed  to  limit  emissions  of  volatile 
organic  compounds  (VOC)  from  new, 
modified  and  reconstructed  automobile 


and  light-duty  truck  surface  coating 
operations  (44  FR  57792).  Final 
standards  were  published  in  the  Federal 
Register  on  December  24, 1980  (45  FR 
85410). 

Standards  of  performance  under 
section  111  are  established  at  levels  that 
reflect  best  demonstrated  technology 
(BDT).  For  automobile  and  light-duty 
truck  topcoat  operations.  BDT  was 
determined  to  be  the  use  of  low  VOC 
content  waterbome  coatings  applied 
with  the  best  demonstrated  air  atomized 
spray  techniques.  The  standard  of  1.47 
kilogram  VOC  per  liter  (kg/1)  of  applied 
coating  solids  for  topcoat  operations 
was  based  on  the  use  of  this  coating 
system.  The  standard  does  not. 
however,  require  use  of  waterborne 
coatings.  Any  coating  system  capable  of 
reducing  VOC  emissions  to  1.47  kg/1  of 
applied  coating  solids  may  be  used. 
Other  methods  which  could  be  used 
independently  or  in  various 
combinations  to  achieve  the  topcoat 
standard  are  low  VOC  content  solvent- 
borne  coatings,  add-on  control  devices 
(e.g.,  incinerators  and  carbon 
adsorbers),  and  high  efficiency  coating 
application  techniques. 

Trends  in  Automobile  Topcoats 

Since  the  standard  was  proposed  in 
1979,  the  trend  in  the  domestic 
automobile  industry  has  been  to  develop 
and  use  low  VOC  content  solvent-borne 
topcoats  with  improved  transfer 
efficiency,  rather  than  waterborne 
coatings,  to  reduce  VOC  emissions  and 
improve  finish  quality.  Low  VOC 
content  topcoats  are  available  for 
production  line  use.  These  coatings  have 
been  demonstrated  to  be  of  acceptable 
quality  and  appearance  and,  when  used 
in  combination  with  better  transfer 
efficiency  and/or  bake  oven  emission 
control  systems  (i.e.,  energy  efficient 
incinerators),  will  meet  the  standard. 

Since  1979,  however,  there  has  been 
an  increase  in  the  effort  by  the 
automobile  manufacturers  to  develop 
basecoat/clearcoat  (BC/CC)  topcoats 
for  automobiles  and  light-duty  trucks. 
The  BC/CC  topcoats  consist  of  a 
relatively  thin  layer  of  highly  pigmented 
basecoat  followed  by  a  thicker  layer  of 
clearcoat.  The  BC/CC  coatings  have  a 
more  appealing  appearance  than  non- 
BC/CC  topcoat  systems  and  also  offer 
improved  chemical  resistance  and  gloss 
retention.  Vehicles  coated  with  BC/CC 
topcoats  are  now  being  imported  to  the 
United  States  (U.S.)  in  significant 
quantities  by  both  European  and 
Japanese  manufacturers.  Because  of  the 
general  appeal  and  acceptance  by  U.S. 
consumers  of  vehicles  coated  with  the 
BC/CC  topcoats,  U.S.  automobile  and 
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light-duty  truck  manufacturers  claim 
they  must  duplicate  the  performance  of 
this  type  of  topcoat  to  be  competitive. 
The  BC/CC  coatings  that  are  being 
used  in  foreign  plants  contain  relatively 
large  quantities  of  VOC.  If  U.S. 
manufacturers  used  similar  coatings,  the 
only  possible  method  of  meeting  the 
existing  standard  of  performance  for 
automobile  and  light-duty  truck  topcoat 
operations  would  be  to  use  expensive 
add-on  controls.  Although  U.S. 
automobile  manufacturers  and  coating 
suppliers  have  made  progress  in 
developing  lower  VOC  content  BC/CC 
systems.  BC/CC  systems  with  VOC 
content  low  enough  to  comply  without 
such  add-on  control  are  not  yet 
commercially  available.  The  automobile 
manufacturers  and  equipment  vendors 
are  also  developing  more  efficient 
application  methods  for  these  coatings. 
Ultimately,  this  intensive  industry 
development  program  will  permit  the 
automobile  comR^nies  to  meet  the 
topcoat  standard  and  still  apply  BC/CC 
coatings  to  automobiles  in  sufficient 
number  to  meet  market  demand  without 
having  to  use  expensive  add-on  controls. 

Requirements  of  Section  lll(j) 

Section  lll(j)  of  the  Clear  Air  Act  sets 
•forth  provisions  for  the  issuance  of 
waivers  for  the  development  of 
innovative  technology.  In  the  1977 
Amendments  to  the  Clean  Air  Act. 
Congress  added  this  provision  to 
encourage  the  use  of  innovative 
"technological  systems  of  continuous 
emission  reduction"  for  the  control  of  air 
pollutants.  Their  intent  in  doing  so  was 
to  provide  a  statutory  incentive  for  the 
improvement  of  emission  control 
technology  and  for  reducing  costs, 
environmental  impacts,  and  energy 
usage  of  such  technology. 

Under  section  lll(j)  of  the  Act,  upon 
request  by  the  owner  or  operator  of  a 
new  source  and  with  the  consent  of  the 
Governor  of  the  State  in  which  the 
source  in  located,  the  Administrator  is 
authorized  to  grant  a  waiver  from  the 
requirements  of  Section  111  for  a  limited 
time  period  provided  certain  statutory 
prerequisites  ai^satisfied.  The 
Administrator  Wist  determine  that: 

a.  The  propo.'rri  innovative  system 
has  not  been  ac  (  quately  demonstrated; 

b.  The  propot  d  innovative  system 
will  operate  effi  Jtively  and  there  is 
substantial  likel  hood  that  the  system 
will  achieve  greater  continuous  emission 
reduction  than  otherwise  required  or 
achieve  an  equivalent  emission 
reduction  at  lower  cost  in  terms  of 
energy,  economic,  or  nonair  quality 
environmental  impact: 

c.  The  owner  or  operator  of  the 
proposed  system  has  demonstrated  to 


the  Administrator's  satisfaction  that  the 
system  will  not  cause  or  contribute  an 
unreasonable  risk  to  public  health, 
welfare,  or  safety;  and 

d.  The  proposed  waiver  for  the 
specific  innovative  technological  system 
is  not  in  excess  of  the  number  of 
waivers  necessary  to  ascertain  whether 
or  not  such  system  will  achieve  the 
conditions  set  forth  in  "b"  and  "c" 
immediately  above. 

Additionally,  section  lll(j){l)(B)  of 
the  Act  requires  an  innovative 
technology  waiver  to  be  granted  on  such 
terms  and  conditions  during  the  waiver 
period  as  the  Administrator  determines 
necessary: 

a.  To  ensure  emissions  from  the 
source  will  not  prevent  attainment  and 
maintenance  of  any  national  ambient  air 
quality  standards,  and 

b.  To  ensure  proper  functioning  of  the 
innovative  technological  system. 

Current  Waivers 

On  February  4, 1983,  EPA  granted 
innovative  technology  waivers  under 
section  lll(j)  of  the  Clean  Air  Act  to 
three  General  Motors  Corporation  (GM) 
plants,  one  Honda  of  America 
Manufacturing,  Inc.  (Honda)  plant,  and 
one  Nissan  Motor  Manufacturing 
Corporation  U.S.A.  (Nissan)  plant.  (See 
Federal  Register.  Vol.  48,  No.  5,  Friday. 
February  4, 1983,  pp.  5452  through  5456.) 
Three  identical  waivers  were  granted 
for  the  GM  plants.  The  waivers  allow 
VOC  emissions  of  1.9  kg/1  of  applied 
coating  solids  from  the  portion  of  the 
topcoat  operations  that  use  BC/CC 
coatings.  The  waivers  for  the  Honda 
plant  and  the  Nissan  plant  allow  VOC 
emissions  of  3.1  and  2.3  kg/1  of  applied 
coating  solids,  respectively,  from  the 
portion  of  the  topcoat  operations  that 
ust  BC/CC  coatings.  Non/BC/CC 
topcoats,  under  these  waivers,  are  still 
required  to  meet  the  standard  at  all 
times. 

Waiver  Requests 

Chrysler 

On  February  9, 1984,  Chrysler 
submitted  a  request  for  an  innovative 
technology  waiver  under  section  lll(j) 
of  the  Clean  Air  Act  for  the  topcoat 
operation  at  an  automobile  plant  under 
construction  in  Sterling  Heights, 
Michigan,  until  August  31, 1987.  The 
plant  is  scheduled  to  begin  production 
by  mid-1984.  Chrysler  claims  they  need 
to  use  BC/CC  topcoats  on  most,  if  not 
all,  of  the  cars  produced  at  this  plant  so 
that  they  can  compete  with  both 
domestic  and  foreign  car  manufacturers 
who  are  increasingly  relying  on  BC/CC 
topcoats. 


Chrysler  indicated  that  the  lowest 
VOC  content  BC/CC  coating  that  would 
be  demonstrated  and  available  for 
production  line  use  at  plant  startup  is  a 
topcoat  system  that  is  composed  of  a  40 
volume  percent  solids  basecoat  and  a  46 
volume  percent  solids  clearcoat  (i.e.,  a 
40/46  BC/CC  coating).  Two  other BC/ 
CC  coatings  that  Chrysler  indicated 
would  be  available  at  plant  startup  are  a 
34/53  BC/CC  coating  and  a  30/39  EC/ 
CC  coating.  Regardless  of  which  paint  is 
used,  the  BC  will  be  applied  with 
manual  and  automatic  air  atomized 
spray.  The  CC  will  be  applied  with  a 
combination  of  electrostatic  bells  and 
manual  electrostatic  sprays.  The 
average  transfer  efficiency  will  be  45 
percent  ft)r  the  BC  and  76.4  percent  for 
the  CC.  The  exhaust  gas  streams  from 
all  the  topcoat  ovens  will  be  incinerated. 
The  oven  incinerators  would  reduce 
overall  topcoat  VOC  emissions  by  about 
18  percent.  Under  these  conditions.  BC/ 
CC  topcoat  emissions  for  the  40/46,  34/ 
53,  and  30/39  BC/CC  coatings  would  be 
1.68,  2.16  and  2.65  kg/1  of  applied  coating 
solids,  respectively. 

Currently.  Chrysler  has  two  BC/CC 
coatings  under  evaluation  (a  48/54  BC/ 
CC  coating  and  a  38/54  BC/CC  coating). 
The  48/54  BC/CC  coating  could  meet  the 
topcoat  standard  of  perfonnance  with 
oven  incineration  and  an  average 
coating  transfer  efficiency  of  45  percent 
for  BC  and  76.4  percent  for  CC.  Chrysler 
expects  this  coating  to  be  ready  for 
production  application  prior  to  the  1968 
car  model  year. 

Ford 

On  February  10, 1984,  Ford  submitted 
a  request  for  an  innovative  technology 
waiver  under  section  lll(j)  of  the  Clean 
Air  Act  for  each  new  topcoat  operation 
at  three  of  its  existing  assembly  plants 
until  December  31, 1986.  The  Hapeville, 
Georgia,  plant  and  the  St.  Paul, 
Minnesota,  plant  are  scheduled  to  start 
their  new  topcoat  operations  al  the 
beginning  of  1985;  the  Hazelwood, 
Missouri,  plant  is  scheduled  to  start  its 
new  topcoat  operation  in  August  1984. 
Ford  claims  they  need  to  use  BC/CC 
topcoats  at  these  plants  so  they  can  be 
competitive  with  vehicles  produced  by 
other  domestic  and  foreign 
manufacturers. 

Ford  indicated  that  the  lowest  VOC 
content  BC/CC  coating  that  would  be 
demonstrated  and  available  for 
production  line  use  by  the  third  quarter 
of  1984  is  a  22/46  BC/CC  coating.  Ford 
plans  to  use  this  coating  on  a  portion  of 
the  vehicles  produced  at  all  three  plants. 
(The  remaining  vehicles  will  be  painted 
with  non-BC/CC  higher  solids  enamels 
that  will  comply  with  the  NSPS  for 
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automobile  and  light-duty  truck 
topcoats.)  Tbe  BC  will  be  applied  using 
a  combination  of  manual  and  automatic 
nonel«ctro8tatic  applicators  and  high 
voltage  aut(Hnatic  electrostatic 
applicators.  The  CC  will  be  applied  with 
a  combination  of  manual  and  automatic 
electrostatic  applicators.  Due  to  the 
different  vehicle  configurations  and 
planned  production  rates  at  each  plant, 
different  combinations  of  application 
equipment  were  selected  for  each  plant. 
The  different  combinations  of 
application  equipment  result  in  different 
average  overall  topcoat  transfer 
efHciencies  at  each  plant.  The  average 
overall  basecoat  transfer  efficiency  will 
be  49  percent  at  the  St.  Paul  plant.  52 
percent  at  the  Hapeville  plant,  and  59 
percent  at  the  Hazel  wood  plant;  the 
average  overall  clearcoat  transfer 
efficiency  will  be  70  percent  at  the 
Haielwood  and  St.  Paul  plants  and  71 
percent  at  the  Hapeville  plant.  The  oven 
exhaust  gas  stream  from  the  SL  Paul, 
Minnesota,  plant  will  be  incinerated; 
however.  Ford  noted  that  the 
incineration  is  provided  for  odor  control 
and  not  VOC  control.  Oven  exhaust  gas 
streams  from  the  other  two  plants  will 
not  be  incinerated.  Incinerators  at  the 
St.  Paul.  Minnesota,  plant  would  reduce 
overall  topcoat  VOC  emissions  by  about 
27  percent  Under  these  conditions,  BC/ 
CC  topcoat  emissions  would  be  2.45  kg/1 
of  applied  coating  soUds  at  the 
Hazelwood  plant;  2.61  kg/1  of  apphed 
coating  solids  at  the  Hapeville  plant; 
and  2.00  kg/1  of  applied  coating  solids 
(taking  into  account  the  incineration)  at 
the  St.  Paul  plant. 

Ford  is  currently  studying  two  higher 
solids  BC/CC  materials.  One  is  a  32/46 
BC/CC  coating  and  the  other  is  a  38/54 
BC/CC  coating.  Of  these,  only  the  38/54 
BC/CC  coating  would  comply  with  the 
topcoat  standard  of  performance  using 
the  application  equipment  noted  above 
and  their  respective  BC  and  CC  ti-anafer 
efficiencies  at  each  of  the  three  plants 
and  using  incinerators  at  the  St.  Paul 
plant.  The  38/54  BC/CC  coating  is 
expected  to  be  in  use  by  December  31, 
1986. 

The  Chrysler  and  Ford  waiver 
requests  each  depend  upon  the 
development  of  lower  VOC  content  BC/ 
CC  topcoats  than  are  currently 
demonstrated.  Therefore,  reviews  of 
these  requests  are  presented  under  the 
same  headings  below. 

Technology  Not  Demonstrated 

Chrysler  plans  to  use  BC/CC  coatings 
on  most,  if  not  all.  of  the  automobiles 
produced  at  the  plant  for  which  they 
have  requested  a  waiver.  Ford  plans  to 
use  BC/CC  coatings  on  about  60  percent 
of  the  automobiles  produced  at  the 


Hapeville,  Georgia,  plant;  about  50 
percent  of  the  vans  produced  at  the 
Hazelwood,  Missouri,  plant:  and  about 
35  percent  of  the  pickup  trucks  at  the  St. 
Paul,  Minnesota,  plant.  The  lowest  VOC 
content  BC/CC  coating  expected  to  be 
available  and  demonstrated  for  the 
Chrysler  plant  at  startup  will  average  40 
volume  percent  solids  for  the  basecoat 
and  46  volume  percent  solids  for  the 
clearcoat  (i.e.,  40/46  BC/CC  coating). 
The  lowest  VOC  content  BC/CC  coating 
expected  to  be  available  and 
demonstrated  for  the  Ford  plants  at 
startup  will  average  22  volume  percent 
solids  for  the  basecoat  and  46  volume 
percent  solids  for  the  clearcoat  (i.e.,  22/ 
46  BC/CC  coating). 

When  these  BC/CC  coating  systems 
are  applied  with  the  best  available 
coating  application  equipment 
demonstrated  by  each  company, 
emissions  of  1.68  (Chrysler).  2.45  (Ford- 
Hazelwood,  Missouri),  2.61  (Ford- 
Hapeville,  Georgia),  and  2.00  (Ford-St. 
Paul,  Minnesota)  kg/1  of  applied  coating 
solids  would  result  (based  on  100 
percent  use  of  BC/CC  coatings  at  each 
plant  and  on  the  use  of  incinerators  at 
Chrysler's  plant  and  at  Ford's  St.  Paul 
plant).  These  emission  levels  are  higher 
than  the  1.47  kg/I  of  apphed  coating 
solids  allowed  by  the  standard  of 
performance  for  topcoat  operations.  To 
the  extent  Ford  uses  both  BC/CC  and 
non-BC/CC  coatings  at  their  three 
plants,  overall  average  topcoat . 
emissions  at  startup  will  be  lower. 

Higher  solids  BC/CC  coatings,  which 
are  in  various  stages  of  development 
and  testing,  include  a  38/54  BC/CC 
coating  and  a  48/54  BC/CC  coating  (by 
Chrysler)  and  a  32/46  BC/CC  coating 
and  a  38/54  BC/CC  coating  (by  Ford). 
Chrysler  could  meet  the  topcoat 
standard  of  performance  with  the  48/54 
BC/CC  coating  using  the  paint 
application  equipment  and  bake  oven 
exhaust  incinerators  they  plan  to  install 
at  startup  at  their  plant.  Ford  could  meet 
the  topcoat  standard  of  performance 
with  the  38/54  BC/CC  coating  using  the 
paint  application  equipment  they  plan  to 
use  at  startup  in  their  plants  and 
incinerators  at  the  St.  Paul  plant. 

Development  of  these  BC/CC  coatings 
to  the  point  where  they  are  compatible 
with  high  transfer  efficiency  coating 
equipment  and  ready  for  use  on 
assembly  lines  is  a  time-consuming 
process.  Achievement  of  the  emission 
rates  necessary  to  comply  with  the 
topcoat  standard  of  performance  is 
dependent  not  only  upon  continued 
development  of  these  coatings,  but  also 
upon  the  continued  development  and 
use  of  coating  application  techniques 
which  result  in  high  transfer  efficiency 


of  the  sprayed  solids  to  the  automobile. 
Development  and  demonstration  of 
these  techniques  are  an  integral  part  of 
the  coatings  development  program  for 
each  automobile  manufacturer. 
Differences  in  the  overall  coatings  and 
application  program  among 
manufacturers  may  enable  one 
manufacturer  to  meet  the  standard  with 
a  coating  that  has  a  particular  percent 
volume  solids,  whereas  another 
manufacturer  cannot  meet  the  standard 
with  the  same  coating.  The 
determination  of  whether  a  particular 
BC/CC  coating  will  meet  the  standard, 
therefore,  must  take  into  account  a 
number  of  variables  in  addition  to  the 
percent  volume  solids. 

In  addition  to  the  need  to  assure  that 
the  coatings  can  be  applied  under 
assembly-line  conditions  while 
achieving  acceptable  appearance  and 
quality,  there  is  also  the  need  to  assure 
durability  of  the  coating.  This  requires 
long-term  exposure  testing. 

Until  the  38/54  or  48/54  BC/CC 
coating  is  fully  developed,  compliance 
with  the  topcoat  standard  of 
performance  using  BC/CC  coatings  can 
only  be  achieved  by  limiting  production 
of  vehicles  with  BC/CC  coatings  or  by 
using  add-on  controls.  Limiting 
production  of  vehicles  with  BC/CC 
coatings  to  achieve  compliance  with  the 
topcoat  standard  of  performance  is 
unreasonable  due  to  the  economic 
penalty  this  could  impose  of  domestic 
automobile  manufacturers  as  a  result  of 
their  inability  to  manufacture  a 
sufficient  number  of  vehicles  with  BC/ 
CC  coatings.  Similarly,  as  explained 
below,  the  use  of  add-on  controls  is  also 
unreasonable. 

Up  to  80  percent  of  all  VOC  emitted 
from  a  topcoat  operation  are  emitted 
from  the  spray  booth  area.  This  high 
volume  emission  stream  is  characterized 
by  low  VOC  concentration.  This  is  due 
to  the  ventilation  requirements  for 
workers  in  the  spray  booth  and  process 
considerations  to  prevent  overspray 
from  drifting  from  one  vehicle  to  the 
next.  There  are  two  add-on  control 
technologies  that  could  be  applied  to 
this  stream  to  reduce  VOC  emissions: 
carbon  adsorption  and  incineration. 
Both  effectively  remove  or  destroy  VOC 
from  the  exhaust  streams  before  release 
to  the  atmosphere. 

Carbon  adsorption  units  have  been 
used  in  experimental  studies  on  low 
VOC  concentration  spray  booth  exhaust 
streams  and  have  been  technically 
demonstrated.  Although  these  systems 
have  not  been  used  in  full-scale 
production,  there  is  sufficient  evidence 
to  show  that  they  would  also  work  in 
such  applications.  Ford  estimates  that 
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the  capital  costs  for  this  control 
alternative  would  be  between  $15  and 
$20  million  per  plant  using  the  22/46  BC/ 
CC  coating. 

Incineration  of  the  spray  booth 
exhaust  streams  requires  a  large  amount 
of  supplemental  fuel  because  the  low 
VOC  concentration  cannot  support 
combustion  by  itself.  Chrysler  estimates 
that  the  capital  costs  for  thermal 
incineration  equipment  necessary  to 
achieve  compliance  with  the  topcoat 
standard  of  performance  for  available 
topcoat  materials  would  be  between  $7 
and  $10  million  using  the  30/39  BC/CC 
coating.  The  annual  operating  cost  the 
Chrysler's  system  was  estimated  to  be 
approximately  $7  million.  The  thermal 
incineration  would  reduce  VOC 
emissions  by  approximately  375  tons  per 
year,  resulting  in  a  cost  effectiveness  of 
over  $18,000  per  ton  of  VOC  removed. 

In  summary.  BC/CC  topcoat  systems 
that  will  meet  the  topcoat  standard  of 
performance  and  allow  production  of 
BC/CC  coated  vehicles  at  the  levels 
required  to  permit  domestic  automobile 
manufacturers  to  compete  with  foreign 
automobile  manufict\irer8  are  not 
adequately  demonstrated.  Add-on 
control  system  that  would  reduce  VOC 
emissions  to  levels  required  to  comply 
with  the  topcoat  standard  of 
performance  are  demonstrated 
technically,  but  the  economic  and 
energy  impacts  associated  with  these 
control  systems  are  considered 
unreasonable,  ancfthe  systems  are, 
therefore,  not  ade«  uately  demonstrated 
within  the  meanin;  of  section  111(a)(1). 

BC/CC  Systems  M  ///  Operate 
Effectively  and  At  hieve  the  Standard  at 
Lower  Costs         ' 

There  is  sufficient  evidence  to 
indicate  that  the  companies  that  develop 
and  market  automobile  coatings  and 
coatings  application  equipment  will 
develop  BC/CC  coating  systems  that 
will  meet  both  the  topcoat  standard  of 
performance  and  the  automobile     • 
manufacturers  production  and  coating 
quality  requirements  within  the  time 
frame  provided  in  the  waivers.  This 
conclusion  is  based  on  the  fact  that  a 
number  of  BC/CC  coatings,  which  have 
lower  VOC  contents  that  currently 
demonstrated  BC/CC  coatings,  are 
already  in  various  stages  of  testing  and 
that  the  companies  that  develop  and 
market  automobile  coatings  have  a 
history  of  succeeding  within  their 
projected  time  frames  for  developing 
low  VOC  content  coatings. 

When  developed,  the  38/54  or  48/54 
BC/CC  coatings  will  meet  the  topcoat 
standard  of  performance.  These  low 
VOC  content  BC/CC  coatings  will  be 
able  to  achieve  the  topcoat  standard 


without  spray  booth  controls;  therefore, 
the  energy  and  economic  impacts  would 
be  much  less  than  for  the  use  of  a  30/39. 
34/53,  40/46,  or  22/46  BC/CC  coating 
and  spray  booth  controls. 

Number  of  Waivers  Needed  To 
Demonstrate  Technology 

Based  on  a  review  of  the  technical 
factors  involved  in  demonstrating  that 
lower  solvent  BC/CC  systems  are  an 
adequately  demonstrated  technology, 
the  Agency  concludes  that  the  number 
of  waivers  which  have  been  requested 
are  necessary  and  appropriate. 
Generally,  much  of  the  BC/CC 
technology  is  transferable  among 
automobile  manufacturing  companies, 
since  coating  manufacturers  do  not  limit 
their  sales  to  only  one  firm  or  plant. 
However,  individual  automobile 
manufacturing  companies  have 
historically  relied  on  their  owm  testing 
procedures  and  acceptance  criteria  for 
establishing  a  coating  durability  and 
quality.  Such  independent  testing  is  an 
inherent  part  of  the  structure  of  the 
automobile  industry  and  plays  an 
important  role  in  advancing  the  quality 
of  automobile  coatings. 

Moreover,  the  demonstration  of  BC/ 
CC  technology  involves  advancement  in 
application  equipment,  as  well  as  the 
coatings,  and  the  two  must  be 
compatible.  The  advancement  and 
demonstration  of  this  technology  must 
take  into  account  a  number  of  variables 
including  different  plant  designs  and 
approaches  to  paint  processing: 
variability  among  coating  supplied  by 
several  suppliers;  plant-to-plant 
differences  in  the  operation  of  paint  line 
equipment  (e.g.  oven  temperature,  spray 
booth  flow  rate,  and  humidity  control 
systems);  the  use  of  robot  systems;  and 
high  voltage  electrostatic  equipment 
supplied  by  several  vendors.  In  effect, 
these  variables  present  a  matrix  of 
conbinations  which  must  be  evaluated 
before  the  lower  solvent  BC/CC  systems 
are  fully  demonstrated.  Considering  the 
complexity  and  technical  challenge 
which  this  presents,  the  Agency 
concludes  that  each  waiver  is 
warranted. 

BC/CC  Will  Not  Cause  or  Contribute  to 
Unreasonable  Risk  to  Public  Health, 
Welfare,  or  Safety 

The  ambient  air  quaUty  impacts  of 
allowing  additional  VOC  emissions 
during  the  waiver  period  would  not 
contribute  to  an  unreasonable  risk  to 
public  health,  welfare,  or  safety.  The 
waivers  would  allow  between  100  and 
400  additional  tons  of  VOC  per  plant  per 
year  to  be  emitted  from  topcoat 
operations  while  they  are  in  effect  based 
on  their  projected  split  of  non-BC/CC 


and  BC/CC  coatings  at  their  plants.  If 
the  manufacturers  were  to  use  BC/CC 
coatings  100  percent  of  the  time,  the 
waivers  would  allow  between  300  and 
700  additional  tons  of  VOC  per  plant  to 
be  emitted  from  topcoat  operations 
while  in  effect. 

The  proposed  waivers  contain  a 
general  provision  to  clarify  that  the 
granting  of  these  waivers  does  not 
exempt  the  automobile  manufacturers 
form  any  requirements  that  the  State 
may  impose  in  order  to  maintain 
reasonable  further  progress,  to  achieve 
an  approved  demonstration  of 
attainment,  or  to  attain  and  maintain  the 
national  ambient  air  quality  standard 
for  ozone.  TTie  proposed  waivers  would 
not  affect  the  attachment  date  for  the 
national  ambient  air  quality  standard 
for  ozone  because  they  would  expire  on 
December  31. 1986. 

Three  of  the  four  plants  are  in 
nonattainment  areas  for  ozone;  two  of 
these  three  plants  (Hazelwood. 
Missouri,  and  Hapeville,  Georgia)  are  in 
nonattainment  areas  that  lack  approved 
demonstrations  of  attairunent  for  ozone. 
All  four  plants,  however,  must  have 
construction  and  operating  permits. 
These  permits  will  have  to  be  revised  as 
discussed  in  the  following  paragraphs. 

The  permits  for  the  three  plants  in 
nonattainment  areas  must  ensure  that 
reasonable  further  progress  (RFP) 
toward  attainment  will  be  maintained. 
The  statewide  compliance  requirements 
of  section  173  of  the  Clean  Air  Act  also 
must  be  met.  For  the  two  plants  in 
nonattainment  areas  without  approved 
demonstrations  of  attainment,  the  States 
must  require  sufficient  offsetting 
emission  reductions  so  that  RFP  is 
maintained.  Each  of  these  three  plants 
must  also  meet  the  lowest  achievable 
emission  rate  requirement  of  section  173 
of  the  Act.  The  proposed  development  of 
BC/CC  coatings  appears  to  meet  the 
intent  of  the  LAER  requirement  since  it 
offers  the  potential  of  providing  greater 
emission  reductions  at  lower  costs  than 
existing  LAER  technology.  EPA,  thus, 
encourages  any  State  LAER  decision  to 
allow  for  the  development  of  BC/CC 
coatings  at  these  plants  that  is 
consistent  with  the  conditions  of  the 
lll(j)  waivers. 

For  the  plant  in  an  attainment  area  for 
ozone,  the  permit  must  ensure  the 
maintenance  of  the  national  ambient  air 
quality  standard  for  ozone  as  provided 
for  by  Part  C  of  the  Act.  The  proposed 
waiver  for  this  plant  would  not 
adversely  affect  the  maintenance  of  the 
national  ambient  air  quality  standard 
for  ozone. 

Use  of  the  VOC  content  BC/CC 
coating  systems  will  not  result  in  an 
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increase  in  water  or  solid  waste 
pollution  compared  to  the  current 
coating  systems  now  in  use  at  existing 
plants,  nor  will  new  pollutants  be 
released  to  the  environment. 

Conclusion 

Based  on  the  above  considerations, 
the  Administrator  proposes  to  grant, 
subject  to  the  concurrence  of  the 
Covemors  of  Georgia,  Michigan, 
Minnesota,  and  Missouri,  innovative 
technology  waivers  as  specified  in  this 
proposal  to:  (11  Chrysler  for  their 
Sterling  Heights,  Michigan,  automobile 
assembly  plant;  (2)  Ford  for  their 
Hapeville,  Georgia,  automobile 
assembly  plant;  (3)  Ford  for  their 
Hazelwood.  Missouri,  passenger  van 
assembly  plant:  and  (4)  Ford  for  their  St. 
Paul,  Minnesota,  light-duty  truck 
assembly  plant  based  upon  findings  that 
such  waivers  comply  with  the 
provisions  of  section  lll(j)  of  the  Act. 

Proposed  Waivers 

The  four  waivers  are  proposed  to  be 
granted  under  the  following  general 
conditions.  The  starting  BC/CC  system 
would  be  the  lowest  emitting  BC/CC 
system  adequately  demonstrated  for 
each  plant.  The  plants  must  use  coating 
applications  systems  with  the  highest 
transfer  efficiencies  that  are  currently 
available  and  practical  at  the  respective 
plant. 

The  waivers  would  cover  only  the 
BC/CC  topcoat  portion  of  the  topcoat 
operations.  If  non-BC/CC  solid  color  or 
metallic  topcoats  are  used,  that  portion 
of  the  topcoats  operation  must  meet  the 
topcoat  standard  of  performance  at  all 
times.  Reports  of  progress  on  the 
development  of  the  BC/CC  systems 
must  be  made  to  EPA  within  60  days  of 
issuance  of  the  waiver  and  at  least  each 
12-month  period.  The  topcoat  standard 
of  performance  must  be  achieved  as 
soon  as  possible. 

As  noted  earlier,  Chrysler  requested 
that  their  waiver  be  granted  until  August 
31, 1987.  and  Ford  requested  that  their 
waivers  be  granted  until  December  31, 
1986.  Chrysler's  requested  date  is  based 
upon  introducing  a  compliance  BC/CC 
at  the  start  of  the  1988  model  year  rather 
than  introducing  a  compliance  BC/CC  in 
the  middle  of  the  1987  model  year.  The 
other  automobile  manufacturers  for 
whom  waivers  have  already  t)een  issued 
indicated  that  they  can  implement  a 
compliance  BC/CC  system  by  December 
31. 1986.  even  though  the  changeover 
might  occur  in  the  middle  of  the  1987 
model  year.  These  previously  issued 
waivers  expire  on  December  31, 1986. 
There  is  no  apparent  technological 
reason  as  to  why  all  waivers,  including 
those  that  would  be  granted  to  Chrysler, 


should  not  expire  on  the  same  date. 
Therefore,  the  proposed  waivers  for 
Chrysler  and  Ford  would  expire  on 
December  31, 1986. 

The  companies  are  required, 
consistent  with  Parts  C  and  D  of  the 
Clean  Air  Act,  to  obtain  permits  to 
operate  from  the  State.  These  permits 
would  ensure  that  each  waiver  will  not 
prevent  attainment  and  maintenance  of 
any  national  ambient  air  quality 
standard.  The  conditions  of  the 
proposed  waivers  would  also  require 
proper  operation  of  the  BC/CC  systems. 

By  virtue  of  section  lll(j)ll)(B)  of  the 
Clean  Air  Act.  42  U.S.C.  7411  {j)(-l)(B). 
the  terms  and  conditions  of  the  section 
lll(j)  waivers  would  be  federally 
promulgated  standards  of  performance 
legally  applicable  during  the  waiver 
periods.  Violations  of  the  terms  and 
conditions  of  the  section  lll(j)  waivers 
would  subject  the  owners  and  operators 
of  the  plants  granted  waivers  to  Federal 
enforcement  under  section  113  (b)  and 
(c)  of  the  Act.  42  U.S.C.  7413  (b)  and  (c). 
and  under  section  120  of  the  Act.  42 
U.S.C.  7420.  as  well  as  possible  citizen 
enforcement  under  section  304  of  the 
Act,  42  U.S.C.  7604. 

State  Concurrence 

Pursuant  to  section  lll(j)(l)(A)  of  the 
Act,  42  U.S.C.  4711(j)(l)(A).  if  after 
review  and  consideration  of  comments 
submitted  in  response  to  this 
rulemaking,  the  Administrator  decides 
to  issue  a  waiver  of  the  Federal  New 
Source  Performance  Standard  to 
Chrysler's  Sterling  Heights.  Michigan, 
plant;  Ford's  Hapeville,  Georgia,  plant; 
Ford's  Hazelwood.  Missouri,  plant:  and 
Ford's  SL  Paul,  Minnesota,  plant;  the 
Administrator  shall  request  the 
concurrence  of  the  Governors  of  the 
States  of  Georgia,  Michigan,  Minnesota, 
and  Missouri.  Receipt  of  such 
concurrences  is  a  prerequisite  for  a 
waiver  under  section  lll(jj  of  the  Act. 

Docket  ) 

The  docket  for  each  proposed  waiver 
is  an  organized  and  complete  file  of  all 
the  information  considered  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
process.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  waivers  and 
EPA's  responses  to  significant 
comments,  the  contents  of  the  docket 
will  serve  as  the  record  in  case  of 


judicial  review  except  for  interagency 
review  materials  [section  307(d)(7)(A) |. 

Miscellaneous 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  requires  EPA  to  submit 
to  the  Office  of  Management  and  Budget 
(0MB)  certain  public  reporting/ 
recordkeeping  requirements  before 
proposal.  This  rulemaking  does  not 
involve  a  "collection  of  information"  as 
defined  in  the  Paperwork  Reduction  Act. 
Therefore,  the  provisions  of  the 
Paperwork  Reduction  Act  applicable  to 
collection  of  information  do  not  apply  to 
this  rulemaking. 

The  Administrator  certifies  that  a 
regulatory  fiexibihty  analysis  under  5 
U.S.C.  601  et  seq.  is  not  required  for  this 
rulemaking  because  the  rulemaking 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
rulemaking  would  not  impose  any  new 
requirements;  and,  therefore,  no 
additional  costs  would  be  imposed.  It  is. 
therefore,  classified  as  nonmajor  under 
Executive  Order  12291.  This  rulemaking 
was  submitted  to  OMB  for  review  as 
required  by  Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Aluminum, 
Ammonium  sulfate  plants.  Asphalt, 
Cement  industry.  Coal  Copper,  Electric 
power  plants,  Glass  and  glass  products. 
Grains.  Intergrovemmental  relations. 
Iron.  Lead.  Metals.  Metallic  Minerals. 
Motor  vehicles.  Nitric  acid  plants.  Paper 
and  paper  products  industry.  Petroleum, 
Phosphate.  Sewage  disposal.  Steel 
Sulfuric  acid  plants,  Waste  treatment 
and  disposal.  Zinc,  Tires,  Incorporation 
by  Reference,  Can  surface  coating, 
Sulfuric  acid  plants.  Industrial  organic 
chemicals.  Organic  solvent  cleaners, 
Fossil  fuel-fired  steam  generators. 
Fiberglass  insulation.  Synthetic  fibers. 

Dated:  September  14. 1984. 
William  D.  Ruckelshaus, 

Administrator. 

PART  60— [AMENDED] 

Title  40  Part  60,  Subpart  MM  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  the  following 
new  paragraphs  to  §  60.398  as  set  forth 

below: 

§  60.398    InnovaUv*  technology  waiver*. 
♦         •         •         »         « 

(f)  Chrysler  Corporation,  Sterling 
Heights,  Michigan  automobile  assemby 
plant. 

(1)  Pursuant  to  section  lll(j)  of  the 
Clean  Air  Act.  42  U.S.C.  7411(j),  each 
topcoat  operation  at  Chrysler 
Corporation's  automobile  assembly 
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plant  located  in  Sterling  Heights 
Michigan,  shall  comply  with  the 
following  conditions: 

(i)  The  Chrysler  Corporation  shall 
obtain  the  necessary  permits  as  required 
by  Parts  C  and  D  of  the  Clean  Air  Act, 
as  amended  August  1977.  to  operate  the 
Sterling  Heights  assembly  plant. 

(ii)  Commencing  on 
[date  of  promulgation  in  the  Federal 
Register],  and  continuing  to  December 
31. 1986.  or  until  the  basecoat/clearcoat 
(BC/CC)  topcoat  system  that  can 
achieve  the  standard  specified  in  40  CFR 
60.392(c)  is  demonstrated  to  the 
Administrator's  satisfaction,  whichever 
is  sooner,  the  Chrysler  Corporation  shall 
limit  the  discharge  of  VOC  emissions  to 
the  atmosphere  from  each  topcoat 
operation  at  the  Sterling  Heights, 
Michigan,  assembly  plant,  to  either: 

(A)  1.7  kilograms  of  VOC  per  lifer  of 
applied  coating  solids  from  BC/CC 
topcoats,  and  1.47  kilograms  of  VOC  per 
liter  of  applied  coating  solids  from  all 
other  topcoat.coatings;  or 

(B)  1.47  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  all  topcoat 
coatings. 

(iii)  Commencing  on  the  day  after  the 
expiration  of  the  period  described  in 
paragraph  (f)(l)(ii)  of  this  section  and 
continuing  thereafter,  emissions  of  VOC 
from  each  topcoat  operation  shall  not 
exceed  1.47  kilograms  of  VOC  per  liter 
of  applied  coating  solids  as  specified  in 
40  CFR  60.392(c). 

(iv)  Each  topcoat  operation  shall 
comply  with  the  provisions  of  §§  60.393, 
60.394.  60.395.  60.396.  and  60.397. 
Separate  calculations  shall  be  made  for 
BC/CC  coatings  and  all  other  topcoat 
coatings  when  necessary  to  demonstrate 
compliance  with  the  emission  limits  in 
§  60.398{f)(l)(fi)(A). 

(v)  A  technology  development  report 
shall  be  sent  to  EPA  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604, 
postmarked  before  60  days  after  the 
promulagtion  of  this  waiver  and 
annually  thereafter  while  this  waiver  is 
in  effect.  A  copy  of  this  report  shall  be 
sent  to  Director,  Emission  Standards, 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency,  MD- 
13,  Research  Triangle  Park.  North 
Carolina  27711.  The  technology 
development  report  shall  summarize  the 
BC/CC  development  work  including  the 
results  of  exposure  and  endurance  tests 
of  the  various  coatings  being  evaluated. 
The  report  shall  include  an  updated 
schedule  of  attainment  of  40  CFR 
60.392(c).  based  on  the  most  current 
information. 

(2)  This  waiver  shall  be  a  federally 
promulgated  standard  of  performance. 
As  such,  it  shall  be  unlawful  for  the 
Chrysler  Corporation  to  operate  a 


topcoat  operation  in  violation  of  the 
requirements  established  in  this  waiver. 
Violation  of  the  terms  and  conditions  of 
this  waiver  shall  subject  the  Chrysler 
Corporation  to  enforcement  under 
section  113  (b)  and  (c)  of  the  Act  (42 
U.S.C.  7412  (b)  and  (c))  and  under 
section  120  of  the  Act  (42  U.S.C.  7420)  as 
well  as  possible  citizen  enforcement 
under  section  304  of  the  Act  (42  U.S.C. 
7604). 

(3)  This  waiver  shall  not  be  construed 
to  constrain  the  State  of  Michigan  from 
imposing  upon  the  Chrysler  Corporation 
any  emission  reduction  requirement  at 
Chrysler's  Sterling  Heights  automobile 
assembly  plant  necessary  for  the 
maintenance  of  reasonable  further 
progress  or  the  attainment  of  the 
national  ambient  air  quality  standard 
for  ozone  or  the  maintenance  of  the 
national  ambient  air  quality  standard 
for  ozone. 

(g)  Ford  Motor  Company,  Hapeville, 
Georgia,  automotive  assembly  plant. 

(1)  Pursuant  to  section  lll(j)  of  the 
Clean  Air  Act  42  U.S.C.  7411(j),  each 
topcoat  operation  at  Ford  Motor 
Company's  automobile  assembly  plant 
located  in  Hapeville,  Georgia,  shall 
comply  with  the  following  conditions: 

(i)  The  Ford  Motor  Company  shall 
obtain  the  necessary  permits  as  required 
by  Parts  C  and  D  of  the  Clean  Air  Act. 
as  amended  August  1977,  to  operate  the 
Hapeville  assembly  plant. 

(ii)  Commencing  on 
[date  of  promulgation  in  the  Federal 
Register],  and  continuing  to  December 
31, 1986,  or  until  the  basecoat/clearcoat 
(BC/CC)  topcoat  system  that  can 
achieve  the  standard  specified  in  40  CFR 
60.392(c)  is  demonstrated  to  the 
Administrator's  satisfaction,  whichever 
is  sooner,  the  Ford  Motor  Company  shall 
limit  the  discharge  of  VOC  emissions  to 
the  atmosphere  from  each  topcoat 
operation  at  the  Hapeville.  Georgia, 
assembly  plant,  to  either: 

(A)  2.6  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  BC/CC 
topcoat,  and  1.47  kilograms  of  VOC  per 
liter  of  applied  coating  sohds  from  all 
other  topcoat  coatings;  or 

(B)  1.47  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  all  topcoat 
coatings. 

(iii)  Commencing  on  the  day  after  the 
expiration  of  the  period  described  in 
paragraph  (g)(l)(ii),  of  this  section  and 
continuing  thereafter,  emissions  of  VOC 
from  each  topcoat  operation  shall  not 
exceed  1.47  kilograms  of  VOC  per  liter 
of  applied  coating  solids  as  specified  in 
40  CFR  60.392(c). 

(iv)  Each  topcoat  operation  shall 
comply  with  the  provisions  of  §5  60.393, 
60.394.  60.395.  60.396,  and  60.397. 
Separate  calculations  shall  be  made  for 


BC/CC  coatingB  and  all  other  topcoat 
coating  when  necessary  to  demonstrate 
compliance  with  the  emission  limits  in 
5  80.398(g)(l}(ii)(A). 

(v)  A  technology  development  report 
shall  be  sent  to  EPA  Region  IV.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  postmarked  before  80  days  after 
the  promulgation  of  this  waiver  and 
annually  thereafter  while  this  waiver  is 
in  effect.  A  copy  of  this  report  shall  be 
sent  to  Director,  Emission  Standards 
and  Engineering  Division.  U.S. 
Environmental  Protection  Agency,  MD- 
13.  Research  Triangle  Park.  North 
Carolina,  27711.  The  technology 
development  report  shall  summarize  the 
BC/CC  development  work  including  tl^ 
results  of  exposure  and  endurance  tesw 
of  the  various  coatings  being  evaluated. 
The  report  shall  include  an  updated 
schedule  of  attainment  of  40  CFR 
60.392(c),  based  on  the  most  current 
information. 

(2)  This  waiver  shall  be  a  federally 
promulgated  standard  of  performance. 
As  such,  it  shall  be  unlawful  for  the  Ford 
Motor  Company  to  operate  a  topcoat 
operation  in  violation  of  the 
requirements  established  in  this  waiver. 
Violation  of  the  terms  and  conditions  of 
this  waiver  shall  subject  the  Ford  Motor 
Company  to  enforcement  under  section 
113  (b)  and  (c)  of  the  Act  (42  U.S.C  7412 
(b)  and  (c))  and  under  section  120  of  the 
Act  (42  U.S.C.  7420)  as  well  as  possible 
citizen  enforcement  under  section  304  of 
the  Act  (42  U.S.C.  7604). 

(3)  This  waiver  shall  not  be  construed 
to  constrain  the  State  of  Georgia  from 
imposing  upon  the  Ford  Motor 
Corporation  any  emission  reduction 
requirement  at  Ford's  Hapeville 
automobile  assembly  plant  necessary 
for  the  maintenance  of  reasonable 
further  progress  or  the  attainment  of  the 
national  ambient  air  quality  standard 
for  ozone  or  the  maintenance  of  the 
national  ambient  air  quality  standard 
for  ozone. 

(h)  Ford  Motor  Company,  St.  Paul, 
Minnesota,  light-duty  truck  assembly 
plant. 

(1)  Pursuant  to  section  lll(j)  of  the 
Clean  Air  Act.  42  U.S.C.  7411(j),  each 
topcoat  operation  at  Ford  Motor 
Company's  automobile  assembly  plant 
located  in  St.  Paul,  Minnesota,  shall 
comply  with  the  following  conditions: 

(i)  The  Ford  Motor  Company  shall 
obtain  the  necessary  permits  as  required 
by  Parts  C  and  D  of  the  Clean  Air  Act. 
as  amended  August  1977,  to  ope^te  the 
St.  Paul  assembly  plant. 

(ii)  Commencing  on  [date  of 
promulgaton  in  the  Federal  Register], 
and  continuing  to  December  31, 1986.  or 


37554 


Federal  Register  /  Vol.  49.  No.  186  /  Monday,  September  24.  1984  /  Proposed  Rules 


until  the  basecoat/clearcoat  (BC/CC) 
topcoat  system  that  can  achieve  the 
standard  specified  in  40  CFR  60.392(c).  is 
demonstrated  to  the  Administrator's 
stdtisfaction,  whichever  is  sooner,  the 
Ford  Motor  Company  shall  limit  the 
discharge  of  VOC  emissions  to  the 
atmosphere  from  each  topcoat  operation 
at  the  St.  Paul,  Minnesota,  assembly 
plant,  to  either 

(A)  2.0  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  BC/CC 
topcoats,  and  1.47  kilograms  of  VOC  per 
liter  of  applied  coating  solids  from  all 
other  topcoat  coatings:  or 

(B)  1.47  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  all  topcoat 
coatings. 

(iii)  Commencing  on  the  day  after  the 
expiration  of  the  period  described  in 
paragraph  (h)(l)(ii)  of  this  section,  and 
continuing  thereafter,  emissions  of  VOC 
from  each  topcoat  operation  shall  not 
exceed  1  47  kilograms  of  VOC  per  liter 
of  applied  coating  solids  as  specified  in 
40  CFR  60.392(c). 

(iv)  Each  topcoat  operation  shall 
comply  with  the  provisions  of  §§  60.393, 
60.394,  60.395,  60.396.  and  60.397. 
Separate  calculations  shall  be  made  for 
BC/CC  coatings  and  all  other  topcoat 
coatings  when  necessary  to  demonstrate 
compliance  with  the  emission  limits  in 
§  60.396{h)(l)(ii)(A). 

(v)  A  technology  development  report 
shall  be  sent  to  EPA  Region  V.  230  South 
Dearborn  Street,  Chicago,  Illinois  60604, 
postmarked  before  60  days  after  the 
promulgation  of  this  waiver  and 
annually  thereafter  while  this  waiver  is 
in  effect  A  copy  of  this  report  shall  be 
sent  to  Director,  Emission  Standards 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency,  MD- 
13,  Research  Triangle  Park,  North 
Carolina,  27711.  The  technology 
development  report  shall  summarize  the 
BC/CC  development  work  including  the 
results  of  exposure  and  endurance  tests 
of  the  various  coatings  being  evaluated. 
The  report  shall  include  an  updated 
schedule  of  attainment  of  40  CFR 
60.392(c),  based  on  the  most  current 
information. 

(2)  This  waiver  shall  be  a  federally 
promulgated  standard  of  performance. 
As  such,  it  shall  be  unlawful  for  the  Ford 
Motor  Company  to  operate  a  topcoat 
operation  in  violation  of  the 
requirements  established  in  this  waiver. 
Violation  of  the  terms  and  conditions  of 


this  waiver  shall  subject  the  Ford  Motor 
Company  to  enforcement  under  section 
113  (b)  and  (c)  of  the  Act  (42  U.S.C.  7412 
(b)  and  (cj)  and  under  section  120  of  the 
Act  (42  U.S.C.  7420)  as  well  as  possible 
citizen  enforcement  under  section  304  of 
the  Act  (42  U.S.C.  7604). 

(3)  This  waiver  shall  not  be  construed 
to  constrain  the  State  of  Minnesota  from 
imposing  upon  the  Ford  Motor 
Corporation  any  emission  reduction 
requirement  at  Ford's  St.  Paul  light-duty 
truck  assembly  plant  necessary  for  the 
maintenance  of  reasonable  further 
progress  or  the  attainment  of  the 
national  ambient  air  quality  standard 
for  ozone  or  the  maintenance  of  the 
national  ambient  air  quality  standard 
for  ozone. 

(i)  Ford  Motor  Company,  Hazelwood, 
Missouri,  passenger  van  assembly  plant. 

(1)  Pursuant  to  section  lll{j)  of  the 
Clean  Air  Act.  42  U.S.C.  7411ii).  each 
topcoat  operation  at  Ford  Motor 
Company's  automobile  assembly  plant 
located  in  Hazelwood,  Missouri,  shall 
comply  with  the  following  conditions: 

(i)  The  Ford  Motor  Company  shall 
obtain  the  necessary  permits  as  required 
by  Parts  C  and  D  of  the  Clear  Air  Act. 
as  amended  August  1977,  to  operate  the 
Hazelwood  assembly  plant. 

(ii)  Commencing  of  [date  of 
promulgation  in  the  Federal  Register) 
and  continuing  to  December  31, 1986, 
whichever  comes  first,  or  until  the 
basecoat/clearcoat  (BC/CC)  topcoat 
system  that  can  achieve  the  standard 
specified  in  40  CFR  60.392(c)  is 
demonstrated  to  the  Administrator's 
satisfaction,  whichever  is  sooner,  the 
Ford  Motor  Company  shall  limit  the 
discharge  of  VOC  emissions  to  the 
atmosphere  from  each  topcoat  operation 
at  the  Hazelwood,  Missmiri,  assembly 
plant,  to  either 

[A)  2.5  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  BC/CC 
topcoats,  and  1.47  kilograms  of  VOC  per 
liter  of  applied  coating  solids  from  all 
other  topcoat  coatings;  or 

(B)  1.47  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  all  topcoat 
coatings. 

(iii)  Commencing  on  the  day  after  the 
expiration  of  the  period  described  in 
paragraph  (i)(l)(ii)  of  this  section,  and 
continuing  thereafter,  emissions  of  VOC 
from  each  topcoat  operation  shall  not 
exceed  1.47  kilograms  of  VOC  per  liter 


of  applied  coating  sohds  as  specified  in 
40  CFR  60.392(c). 

(iv)  Each  topcoat  operation  shall 
comply  with  the  provisions  of  55  60.393, 
60.394.  60.395.  60.396.  and  60.397. 
Separate  calculations  shall  be  made  for 
BC/CC  coatings  and  all  other  topcoat 
coatings  when  necessary  to  demonstrate 
compliance  with  the  emission  limits  in 
§  60.398{i)(l)(ii){A). 

(v)  A  technology  development  report 
shall  be  sent  to  EPA  Region  VII.  324  East 
11th  Street,  Kansas  City,  Missouri  64106, 
postmarked  before  60  days  after  the 
promulgation  of  this  waiver  and 
annually  thereafter  while  this  waiver  is 
in  effect.  A  copy  of  this  report  shall  be 
sent  to  Director,  Emission  Standards 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency,  MD- 
13.  Research  Triangle  Park,  North 
Carolina  27711.  The  technology 
development  report  shall  summarize  the 
BC/CC  development  work  including  the 
results  of  exposure  and  endurance  tests 
of  the  various  coatings  being  evaluated. 
The  report  shall  include  an  updated 
schedule  of  attainment  of  40  CFR 
60.392(c),  based  on  the  most  current 
information. 

(2)  This  waiver  shall  be  a  federally 
promulgated  standard  of  performance. 
As  such,  it  shall  be  unlawful  for  the  Ford 
Motor  Company  to  operate  a  topcoat 
operation  in  violation  of  the 
requirements  established  in  this  waiver. 
Violation  of  the  terms  and  conditions  of 
this  waiver  shall  subject  the  Ford  Motor 
Company  to  enforcement  under  section 
113(b)  and  (c)  of  the  Act  (42  U.S.C. 
7412(b)  and  (c))  and  under  section  120  of 
the  Act  (42  U.S.C.  7420)  as  well  as 
possible  citizen  enforcement  under 
section  304  of  the  Act  (42  U.S.C.  7604). 

(3)  This  waiver  shall  not  be  construed 
to  constrain  the  State  of  Missouri  from 
imposing  upon  the  Ford  Motor 
Corporation  any  emission  reduction  at 
Ford's  Hazelwood  passenger  van 
assembly  plant  necessary  for  the 
maintenance  of  reasonable  further 
progress  or  the  attainment  of  the 
national  ambient  air  quality  standards 
for  ozone  or  the  maintenance  of  the 
national  ambient  air  quality  standard 
for  ozone. 

(42  U.S.C.  7411  and  sec.  m(j)  of  the  Clean 
Air  Act) 
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1,  2  (2  Reswved) $4.00  Jon    1,1964 

3  (1983  Compikition  and  Parts  100  and  101) 7  00  Jon    1.  1984 

4 12.00  Jot.  1,  1984 


SParts: 

1-1199 13  00  Jan 

\-1199  (SpecMl  Sopplemenf) None  Jon 

y^         1200-6id.  6  (6  Reserved) 6.00  Jon. 

7  Parts: 

0-45 13  00  Jan 

46-51 12.00  Jon 

52 14.00  Jai 

53-209 13  00  Jon 

210-299 13  00  Jar 

300-399 7  50  Jon 

400-699 13.00  Jan 

700-899 13.00  Jar 

900-999 14  00  Jon 

1000-1059 12  00  Jar 

1060-1119 9  50  Jon 

1120-1199 7  50  Jon 

1200-1499 13.00  Jon 

1500-1899 6.00  Jan 

1900-1944 14.00  J<» 

1945-€nd 13.00  Jan 

8 7.00  Jon. 

SParts: 

1-199 13.00  Jon 

200-lnd 9.50  Jon 

10  Parts: 

0-199 .'. „ 14  00  Jon 

200-399 „ 12  00  Jon 

400-499 _ 12.00  Jon 

500-fnd 13  00  Jon 

1 1 7  50  Apr 

12  Parts: 

1-199 9.00  Jan 

200-299 14.00  Jon 

300-499 9.50  Jai 

500-End 14.00  Jan 

13 13.00  Jan 

14  Parts: 

1-59 13.00  Jon 

60-139 13.00  Jon 

140-199 7.00  Jon 

200-1199 13.00  Jan 

1200-&id 7.50  Jan. 

15  Parts: 

0-299 7,00  Jon 

300-399 13.00  Jon. 


1984 
1984 
1984 

1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 

1984 
1984 

1984 
1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 

1984 
V984 


400-£nd  12.00 

16  Parts: 

0-149 9.00 

150-999 9  50 

1000-End „ 13  00 

17  Parts: 

1-239 '. „ 14  00 

240-&»d 13  00 

18  Parts: 

1-149 12.00 

150-399 15  00 

400-&id „ „ „ 6.50 

•19 17.00 

20  Parts: 

1-399 7.50 

400-499 13.00 

SOatnd   14.00 

21  Parts: 

1-99 9.00 

100-169 „ 12.00 

170-199  :. 12.00 

200-299    4.25 

300-499    _ 14.00 

500-599   13  00 

600-799  6  00 

800-1299 9.50 

1300-£nd 6.00 

22 17.00 

23 „ „ 13  00 

24  Parts: 

0-199    8.00 

*200-499 14.00 

500-699  6.00 

700-1699 12.00 

1700-End 9.50 

25 „ 14.00 

26  Parts: 

§5  1.0-1  169 14.50 

§  5  1  170- 1  300 10.00 

§§  1  301-1  400 7.50 

§  §  1  401  - 1  500 13.00 

§  §  1  501  - 1  640 12.00 

§  §  1  64 1- 1  850 12.00 

§5  1  851-1  1200 14.00 

§§  1  1201 -End 17.00 

2-29 13.00 

30-39 9  00 

40-299 14.00 

300-499 9.50 

500-599  8.00 

600-End   5  50 

27  Parts: 

1-199 _ 13.00 

•20O-End 12.00 

28  7.00 

29  Parts: 

*0-99 14.00 

•100-499 6.50 

500-899 8.00 

*900-1899 7.50 

1900-1910 __ 8.50 

1911-1919 4.50 

1920-End 8.00 

30  Parts: 

0-199 7.00 

•200-699 5.50 

700-End   13.00 

31  Parts: 

•0-199 „ _ 8.00 

20O-€nd _ 6.50 


Revision  Date 

Jan.  1 

1984 

Jon.  1 

1984 

Jon.  1 

1984 

Jan.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

,  1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

.  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

'Apr.  1 

,  1980 

Apr.  1 

.  1984 

Apr.  1 

,  1984 

Apr.  1 

,  1984 

Julyl 

,  1983 

July  1 

,  1984 

July  1 

,  1984 

Julyl 

,  1983 

iulyl 

,  1984 

July  1 

,  1983 

July  1 

,  1983 

July  1 

,  1983 

July  1 

.  1983 

July  1 

,  1984 

Oct.  1 

,  1983 

July  1 

,  1984 

Wyl 

,  1983 
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Tttt«  Pric* 

32  Parts: 

1-39,  Vol.  I e  50 

1-39,  Vol,  N 13.00 

1-39,  Vol.  HI 9  00 

40-189 6  50 

190-399 13  00 

400-699 12  00 

700-799 7  50 

•800-999 9.50 

*1000-End 6.00 

33  Parts: 

1-199 14  00 

200-End 7  00 

34  Parts: 

1-299 13.00 

*300-399 8.50 

400-End 15.00 

35 ■ 5.50 

36  Parts: 

1-199 6  50 

200-Ei)d 12.00 

37 8  00 

38  Parts: 

0-17 7  00 

18-End 6  50 

•39 8  00 

40  Parts: 

1-51 7  50 

52 14.00 

53-80 14.00 

81-99 7.50 

100-149 6  00 

150-189 6  50 

190-399 7  00 

400-424 „ 6.50 

425-End 13  00 

41  Chapters: 

*1,  1-1  to  1-10 13  00 

1,  1-11  to  Appendix,  2  (2  Reserved) 6.50 

3-6 7  00 

7 5  00 

8 4.50 

*9 13.00 

•10-17 9.50 

18,  Vol.  I,  Ports  1-5 6.50 

18,  Vol.  H,  Ports  6-19 7  00 

18,  Vol   III,  Ports  20-52 6  50 

19-100 7.00 

101 14  00 

102-End 6.50 


RevMonDate 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 
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1983 

July  1 
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July  1 
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July  1 

1984 

July  1 

1983 

July  1 
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JuM 

1983 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 

1983 

July  1 

1983 

Title 
42Pwts: 

'-*0 12.00 

61-399 7  50 

400-tnd „ i7:oo 

43  Parts: 

1-999 9.00 

1000-3999 14  00 

4000-£nd 7  50 

44 12.00 

45  Parts: 

1-199 9.00 

200-499 6  00 

500-1 199 12  00 

120O-tnd _ 9  00 

46  Parts: 

l-*0 9.00 

41-69 9  00 

70-89 5  00 

90-139 9  00 

140-155 8  00 

156-165 9  00 

166-199 7  00 

200-399 12  00 

400-End 7  00 

47  Parts: 

0-19 12  00 

20-69 14  00 

70-79 13.00 

80-£nd 13  oo 

*« 150 

49  Parts: 

1-99 7.00 

100-177 „ 14  00 

178-199 „ 13  00 

200-399 12  00 

400-999 13  00 

1000-1199 12  00 

1200-1299 12  00 

1300-End 7.50 

50  Parts: 

1-199 9  00 

200-tnd 13.00 

CFR  Index  and  Rndetgs  Aids 17  00 

Complete  1984  CFR  set 550  00 

Microfiche  CFR  Edition: 

Comptete  set  (one-time  moiling) 155.00 

Subscription  (mailed  as  issued) 200.00 

IndKridud  copies 2.25 

'No  aweiKfciwntt  to  Itii  volunw  w«rt  promulgaled  dumg  Mw  period  Apr    1     1960  to 
Mardi  31.  1984   T>it  CHi  votumt  issued  oi  o(  Apr    1.  1980.  thoutd  b*  rMoned 

*Mt  10  SepNmtMr  19.   1983,  FH«Al  REGBTHl.  took  I^CMord  AcqusiM*  Reguto- 

twn).  / 
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1963 
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1983 

Oct. 
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1963 
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Od. 
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1963 
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Od. 

1983 

Od. 
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Od. 

1983 
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1, 

1984 
1984 

1983 
1984 
1984 
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Just  Released 

I 

Code  of 
Federal 
Regulations 

Revised  as  of  July  1,  1984 


Quantity         Volume 


Title  29— Labor  (Parts  0-99) 

(Stock  No.  022-003-95364-7) 

Title  32— National  Defense  (Part  1000-End) 

(Stock  No.  022-003-95385-0) 

Title  34— Education  (Parts  300-399) 

(Stock  No.  022-003-95389-2) 

Title  39— Postal  Service         I 

(Stock  No.  022-003-95397-3) 

A  cumulative  checklist  of  CFR  issuances  appears  every  Monday  in  ttie  Federal  f^egister  m  she  Raadef  AkIs 
section  In  addition,  a  cfieckl"St  ot  current  CFH  volumes,  comprising  a  complete  CFR  set.  appears  ea^h  month 
m  ttie  LSA  (List  of  CFR  Sections  Affected) 


Price 

S14,00 
6,00 

Amount               ■ 

850 

1 

8.00 

1 

Total  Order 

1 

Please  do  not  detach                          ^^H 

Order  Form 


Enclosed  firxJ  $_ 


Mail  to:  Superintendent  of  Documents,  U  S  Government  Pnnttng  Office,  Washington,  D.C.  20402 


Make  ctieck  of  money  order  payable 


to  Stjpennteodent  of  Documents  (Please  do  not  send  cash  or 
stamps).  Irx^lude  an  additional  25%  for  foreign  mailing 

Ctivg*  to  my  0^n«  Aooount  No. 


Ortjer  No . 


VISA' 


Cradtt  Can)  Orders  Oiiy 

Total  charges  $ 


Fill  m  the  boxes  below 


MostwOord 


Credit 

Card  No 


n 


Expiration  Date 
Month'Year 


I  *5v« 


Please  send  me  the  Cocl«  of  Federal  Regulations  publications  i  -Wve 
selected  above,  i 

Name— First,  Last  i 

I    I    I    II    M    I    I    I    I    I    i    I    I    I 

street  address  — — — ^ 


Ca 


X 


mpany  name  or  additional  address  ime 


City 


(or  Country) 


PLEASE  PRINT  OR  TYPE 


1  I  I  I  !  i  I  I   I  I 


State 


ZIP 
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For  Oflica  Use  Only. 
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To  be  rnaiied 

Subscriptions 

Postage 
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Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Aviation  Safety 

Federal  Aviation  Administration 

Drugs 

Food  and  Drug  Administration 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Excise  Taxes 

Alcohol,  Tobacco  and  Firearms  Bureau 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Loan  Programs — Business 

Small  Business  Administration 

Milk  Marketing  Orders 

Agricultural  Marketing  Service 

Organization  and  Functions  (Government  Agencies) 

National  Science  Foundation 

Securities 

Securities  and  Exchange  Commission 

Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  Office 

Water  Pollution  Control 

Environmental  Protection  Agency 

Water  Supply 

Environmental  Protection  Agency 
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by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service.  General  Services  Administration.  Washington, 
DC  20408,  under  the  Federal  Register  Act  (49  Stat.  500.  as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) 
Distribution  is  made  only  by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Washington.  DC  20402  i 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency  | 

documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
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37563 
37561 

37565 
37559 

37555 
37557 


37567 


37599 
37599 


37666 
37698 


37576 


37679 
37679 


37715 


37639 


37652 


The  President  .  •  ' 

PROCLAMATIONS 

Columbus  Dhv  (F^roc.  523") 

Drug  Abuse  Education  and  Prevpntion  Wr-pk  fProc 

5236) 

Leif  Erikson  Day  (Proc.  5238) 

School-Age  Child  Care  Awareness  Week  (Proc 

5235) 

Sewing  Month,  National  (Proc.  5233) 

Youth  of  America  Week  (Proc.  5234) 

Executive  Agencies 

Agricultural  Marketing  Service 
RULES 

Milk  marketing  orders: 

Upper  Florida  and  Tampa  Bav 
PROPOSED  RULES 

Milk  marketing  orders: 

Lake  Mead 
Sweet  peppers  grown  in  Florida 


Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity 
Credit  Corporation:  Soil  Conservation  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

NOTICES 

Meetings:  advisory  committees: 

October 
Privacy  Act;  systems  of  records:  annua!  publication 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol  and  tobacco  tax  payments: 
Electronic  fund  transfer 

Arts  and  Humanities  National  Foundation 

NOTICES 

Meetings: 

Humanities  Panel;  clarification  and  correction 
Meetings; 

President's  Committee  on  the  Arts  and 

Humanities 

Centers  for  Disease  Control 

NOTICES 

Privacy  A< !;  systems  of  records;  annual  publication 

Civil  Aeronautics  Board 

PROPOSED  RULES 

Standard  foreign  fare  level  methodology;  cost  pass- 
through  mechanism;  policy  statement;  proceeding 
terminated 
NOTICES 
Hearings,  etc: 
Premiere  Airlines.  Inc. 

^         I 


37658 


37676 
37676 
37677 

37677 


37591. 
37592 
37590 


37594 
37593 


37645 
37642, 
37644 


37646, 
37648 


Commerce  Def>artment 

See  also  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Infonnation 
Service;  Patent  and  Trademark  Office 

NOTICES 

Meetings; 

37652  President  s  Commission  on  industrial    - 

Competitiveness 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
37651  Soybean 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees: 

37653  Distribution  determination 

Customs  Services 

NOTICES 

Trade  name  recordation  applications: 
37688  LA.  Gear  California,  Inc. 

Defense  Department 

NOTICES 

Meetings; 
Science  Board  task  forces 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Alien  Founday  &  Machine  Works,  Inc. 
Goodyear  Tire  &  Rubber  Co.  i 

Republic  Steel  Corp.  et  al.  j 

Federal  Unemployment  Tax  Act;  j 

State  certifications;  Colorado  et  al.  ! 

i 
Energy  Department 

See  Federal  Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 

.^ir  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Massachusetts  [2  documents) 

Ohio 
Water  pollution:  effluent  guidelines  for  point  source 
categories: 

Inorganic  chemicals  manufacturing;  correction 
Water  pollution  control:  State  underground 
injection  control  programs: 

Oregon  ' 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgaton:  various  Stales: 

Idaho;  extension  of  time 

Ohio  (2  documents)  j 

•Air  quality  implementaton  plans;  delayed 

compliance  orders; 
Michigan  (2  documents) 
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37659 
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37660 
37661 
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37639 
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Pennsylvania  (2  documents) 


Environmental  Quality  Council 

NOTICES 

37657  Presidential  Parkway.  Atlanta.  GA;  national 
importance  determination 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

37658  Pratt  &  Whitney 
NOTICES 

Special  cerfificaton  review: 

37688  Mitsubishi  MU-2 

Federal  Deposit  Insurance  Corporation 

NOTICES 

37689  Meetings:  Sunshine  Act 


Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

Alabama-Tennessee  Natural  Gas  Co. 

.'\rizona  Public  Service  Co. 

Columbia  Gas  Transmission  Corp. 

Commercial  Pipeline  Co.,  Inc. 

Consolidated  Gas  Transmission  Corp. 

Great  Lakes  Gas  Transmission  Co. 

Inter-city  Minnesota  Pipelines  Ltd.,  Inc. 

Louisiana-Nevada  Transit  Co. 

MIGC.  Inc. 

Pacific  Power  &  light  Co. 

Public  Service  Co.  of  New  Mexico 

Texas  Eastern  Transmission  Corp. 

Transwestem  Pipeline  Co. 
Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

Conway  Oil  Co. 

Ice  Haus  I  I 

SAI  Geothermal,  Inc. 


NOTICES 

37672     Non-toxic  shot  zones  for  waterfowl  hunting; 
identification  criteria,  establishment:  inquiry 


Food  and  Drug  Administration 

RULES 

Human  drugs: 
Official  names  list,  revocation 

PROPOSED  RULES 

Human  drugs: 

Official  names  list;  withdrawn 
NOTICES 
GRAS  or  prior-sanctioned  ingredients: 

Sulfiting  agents;  reexamination  of  status;  study; 

tentative  report  availability  delay  and  inquiry 

Privacy  Act;  systems  of  records;  annual 

publication  i 


37574 


37640 


37670 


37722 


37671 
37721 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 
Agreements  filed,  etc.;  correction 
Freight  forwarder  licenses: 
Sam  Young  Express  Co. 

Federal  Procurement  Policy  Office 
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Presidential  Documents 


Proclamation  5233  of  September  21,  1984 
National  SevAng  Month,  1984 


[VR  Doc,  84-25538 
Filed  9-21-84:  4:15  pm] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  home  sewing  industry  is  important  to  our  Nation's  economy  and  is  an 
activity  shared  by  many  Americans,  Approximately  Fifty  million  Americans 
sew  at  home,  and  nearly  forty  million  sew  at  least  part  of  their  wardrobe. 
Their  initiative,  creativity  and  self-reliance  are  characteristic  of  the  people  of 
our  Nation. 

Sewing  at  home  helps  keep  down  the  cost  of  clothing,  and  the  sewing  industry 
generates  over  $3,500,000,000  annually  for  the  economy  of  the  United  States, 
Home  sewing  also  enhances  the  career  opportunities  of  many  Americans  in 
fields  such  as  fashion,  interior  design,  pattemmaking.  retail  merchandising 
and  textile  design. 

In  recognition  of  the  importance  of  home  sewing  to  our  Nation,  the  Congress, 
by  Senate  Joint  Resolution  302.  has  designated  the  month  of  September  1984 
as  "National  Sewing  Month"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  month, 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  1984  as  National  Sewing  Month,  and 
I  call  upon  the  people  of  the  United  States  to  observe  September  with 
appropriate  ceremonies  and  activities, 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Presidential  Documents 


Proclamation  5234  of  September  21,  1984 

Youth  of  America  Week,  1984 


IFR  Doc    84-25539 
Filed  9-21-64.  416  pm) 
Billmji  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  than  fifty  million  young  Americans  contribute  to  the  vitality  of  our 
Nation.  In  their  values,  aspirations  and  accomplishments  we  see  reflected  not 
only  a  rich  heritage  but  a  vision  of  America  in  the  future.  It  will  be  a  society 
generous  in  spirit,  strong  in  character  and  sincere  in  purpose— one  in  which 
freedom  and  opportunity  give  rise  to  responsibility  and  excellence. 

lust  as  young  Americans  can  be  proud  of  their  contribution  to  our  Nation,  they 
also  share  a  vital  part  of  the  life  of  the  smaller  community  of  the  family.  In  this 
first  school  where  the  values  of  self-reliance,  compassion  and  initiative  are 
taught,  the  younger  members  make  special  contributions  to  foster  the  unique 
identity  and  sharing  of  each  family.  And  they  prepare  for  the  time  when  they 
too  will  pass  on  to  a  new  generation  the  values  of  our  heritage. 

For  those  young  Americans  in  special  need  we  continue  to  offer  support  in  a 
variety  of  activities  within  the  public  and  private  sectors.  These  support 
programs  are  an  investment  in  our  national  future,  and  many  of  the  best  of 
them  rely  not  on  large  sums  of  money  but  on  the  unpaid  serv^ice  of  volunteers 
who  contribute  their  time  and  experience  to  the  task  of  forming  the  next 
generation.  Just  as  importantly,  young  people  themselves  are  one  of  our  best 
sources  of  volunteers  because  their  energy  and  idealism  give  them  a  natural 
motivation  to  devote  themselves  to  helping  others. 

To  assure  the  Nation's  youth  of  our  commitment  to  share  our  knowledge, 
experience  and  wisdom  as  they  mature  towards  a  full  appreciation  of  demo- 
cratic principles,  the  Congress  of  the  United  States,  by  Senate  Joint  Resolution 
597,  has  designated  the  week  of  September  2  through  September  8,  1984,  as 
''Youth  of  America  Week"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  that  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  2  through  8.  1984.  as 
Youth  of  America  Week. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Presidential  Documents 


Proclamation  5235  of  September  21,  1984 

National  School-Age  Child  Care  Awareness  Week,  1984 

By  the  President  of  the  Lnited  States  of  America 
A  Proclamation 

The  care  and  education  of  children  has  always  been  society's  most  important 
task,  since  a  nation's  children  are  its  future.  The  love  and  instnicUon  young 
people  receive  during  their  formative  years  help  to  set  their  characters  for  the 
rest  of  their  lives  and  so   determine   the  kind  of  society  we  all  live  in. 

Patterns  of  child  care  are  changing  rapidly  as  a  majority  of  women  spend  part 
or  all  of  their  adult  lives  as  members  of  the  labor  force.  Yet  the  need  of  young 
people  for  love  and  guidance  remains  as  important  as  ever,  and  we  all  have  a 
responsibility  to  make  sure  that  they  continue  to  receive  it. 

The  Federal  government  has  been  actively  involved  in  working  with  State  and 
local  governments,  voluntary  and  nonprofit  agencies,  and  businesses  to  en- 
courage the  creation  of  appropriate  programs  for  school-age  children.  The 
White  House  Office  of  Private  Sector  Initiatives  has  launched  a  series  of 
forums  for  chief  executive  officers  of  major  corporations  to  promote  increased 
private  sector  involvement  in  child  care.  The  Department  of  Health  and 
Human  Services  is  also  sponsoring  a  number  of  initiatives  to  help  American 
families  meet  their  child  care  needs.  These  projects  are  increasing  knowledge 
through  research,  demonstrating  new  program  models,  making  valuable  infor- 
mation available  to  parents  and  providers,  and  helping  to  develop  local  child 
care  systems. 

But  today,  as  in  the  past,  the  most  important  environment  forming  the 
characters  of  our  young  people  is  the  family.  Families  face  new  challenges,  but 
the  American  family  has  proved  to  be  a  most  resilient  institution.  It  remains 
the  primary  vehicle  by  which  parents  seek  to  develop  their  children  into 
healthy  and  confident  adults.  The  task  before  us  is  to  strengthen  the  family 
and  help  it  when  necessary  so  that  it  will  continue  to  perform  its  unique 
civilizing  function. 

The  Congress  of  the  United  States,  by  House  Joint  Resolution  544,  has 
designated  the  week  of  September  2  through  8.  1984.  as  "National  School-Age 
Child  Care  Awareness  Week"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  that  week. 

NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  2  through  8.  1984.  as 
National  School-Age  Child  Care  Awareness  Week. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Proclamation  5236  of  September  21,  1M4 

National  Drug  Abuse  Education  and  Prevention  Week,  1984 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

During  the  past  two  decades,  the  use  of  illegal  drugs  in  the  United  States 
spread  at  an  unprecedented  rate  and  reached  into  every  segment  of  our 
society.  The  youth-oriented  drug  culture  was  foreign  to  most  of  our  adult 
population.  We  lacked  accurate  information  about  the  hazards  of  some  of  the 
most  widely  used  dnigs,  and  our  efforts  to  combat  the  hes.  misconceptions, 
and  moral  confusion  surrounding  drug  abuse  lacked  credibility.  There  was  a 
feeling  of  inevitability  regarding  widespread  drug  use  and  uncertainty  over 
what  was  the  right  thing  to  do. 

The  early  19808  have  brought  a  dramatic  change.  People  no  longer  believe  that 
drug  abuse  is  inevitable.  There  is  growing  recognition  that  by  working  to- 
gether to  eliminate  the  abuse  of  drugs,  we  can  make  a  real  difference  in  the 
lives  of  our  children  and  a  better  future  for  America. 

One  of  the  most  effective  weapons  we  have  against  drug  abuse  is  our  ability 
to  commimicate  the  truth  about  drugs  to  the  user  and  the  potential  user. 
Research  and  the  personal  experience  of  families  across  the  Nation  are 
expanding  our  knowledge  of  drug  abuse  and  how  to  stop  it.  This  new 
knowledge  is  being  used  by  parents,  community  volunteers,  local  ofTicials. 
teachers,  health  care  professionals,  and  young  people  themselves.  These  are 
the  individuals  who  are  closest  to  current  potential  drug  users,  and  they  can 
have  the  greatest  influence  in  preventing  the  abuse  of  drugs. 

Across  America,  all  levels  of  government,  businesses,  educational  institutions, 
civic  groups,  and  individual  citizens  are  organizing  activities  which  will  help 
persons  of  all  ages  to  say  "no"  to  drug  abuse.  These  Americans  are  committed 
to  raising  the  awareness  of  the  dangers  of  drug  abuse  and  creating  a  positive 
environment  in  which  drug  abuse  is  unacceptable  behavior. 

To  call  attention  to  these  important  efforts,  the  Congress,  by  House  Joint 
Resolution  529,  has  designated  the  week  beginning  September  23,  1984,  as 
"National  Drug  Abuse  Education  and  Prevention  Week"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  September  23,  1984,  as 
National  Drug  Abuse  Education  and  Prevention  Week,  and  I  call  upon  all 
Americans  to  observe  this  week  with  appropriate  ceremonies  and  activities. 
Let  all  of  us  seek  every  opportunity  to  learn  the  truth  about  drug  abuse  and 
join  in  the  national  fight  to  create  a  drug-free  America. 
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IN  WITNESS  WIfEREOF.  I  have  hereunto  set  my  hand  this  21st  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Proclamation  5237  of  September  21.  1984 
Columbus  Day,  1984  [ 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  October  of  each  year,  we  are  privileged  to  honor  Christopher  Columbus,  the 
Italian  explorer  whose  epic  voyages  to  the  New  World  still  excite  the  imagina- 
tion. 

Columbus  challenged  the  unknown  when  he  sailed  westward  in  1492  with  his 
tiny  fleet  of  ships.  Others  had  preceded  him;  some  indeed  may  have  visited 
the  Western  Hemisphere.  Yet  his  discovery  of  the  New  World  stands  as  a 
unique  and  momentous  achievement.  His  voyages  ushered  in  a  new  phase  in 
history  and  enriched  mankind  with  new  opportunities.  They  revolutionized  the 
way  man  thought  of  himself  and  his  world.  This  New  World  that  Columbus 
revealed  to  Europe  soon  came  to  symbolize  hope,  freedom,  and  opportunity 
for  all.  A  stream  of  settlers  arrived  to  build  a  new  society  out  of  their  dreams 
of  liberty,  justice,  and  economic  opportunity. 

We  Americans  will  always  feel  that  we  stand  at  the  frontier.  Today  our 
voyage  of  discovery  continues — to  the  vastness  of  outer  space,  to  the  depths 
of  the  sea,  to  the  mysteries  of  life  itself.  The  willingness  to  strike  out  in  new 
directions  and  to  take  risks  is  still  at  work.  This  spirit  has  enriched  our  lives 
and  expanded  our  horizons.  Thus,  it  is  appropriate  that  we.  both  as  Amencans 
and  as  Columbus'  spiritual  heirs,  should  take  inspiration  from  his  blend  of 
daring,  skill,  enterprise,  and  imagination. 

All  Americans  share  in  admiring  Columbus'  achievement.  But  those  of  Italian 
descent  can  take  particular  pride  in  honoring  this  bold  son  of  Genoa  who  set 
forth  in  the  service  of  Spain  in  search  of  the  unknown.  A  host  of  other  Italians 
have  followed  Columbus  to  this  land,  lending  their  talents  and  helping  to 
create  an  unparalleled  society  of  freedom  and  opportunity.  This  day  is  one  of 
justifiable  pride  for  Italy  and  Italians  everywhere,  and  it  symbolizes  the 
respect  we  Americans  have  for  our  rich  inheritance  from  the  Old  World. 

In  tribute  to  Columbus'  achievement,  the  Congress  of  the  United  States,  by 
joint  resolution  approved  April  30,  1934  (48  Stat.  657).  as  modified  by  the  Act 
of  June  28,  1968  (82  Stat.  250),  has  requested  the  President  to  proclaim  the 
second  Monday  in  October  of  each  year  as  Columbus  Day. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Monday,  October  8.  1984,  as  Columbus  Day,  I 
invite  the  people  of  this  Nation  to  observe  that  day  in  schools,  churches,  and 
other  suitable  places  with  appropriate  ceremonies  in  honor  of  this  great 
explorer.  I  also  direct  that  the  flag  of  the  United  States  be  displayed  on  all 
public  buildings  on  the  appointed  day  in  memory  of  Christopher  Columbus. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Presidential  Documents 


Proclamation  5238  of  September  21,  1984 

Leif  Erikson  Day,  1984 

By  the  President  of  the  United  States  of  America  l 

A  Proclamation 

In  the  year  1000,  Leif  Erkson,  charged  by  King  Olav  to  convert  the  Nordic 
settlers  in  Greenland,  set  sail  to  the  west.  A  terrible  storm  forced  his  vessel  off 
course,  and  he  came  upon  lands  of  which  there  was  no  previous  knowledge. 
He  found  "fields  of  self-sown  wheat"  and  a  country  rich  with  grapes  and 
timber.  His  early  explorations  are  a  tribute  to  the  indomitable  and  inquisitive 
spirit  so  characteristic  of  the  Nordic  peoples. 

Leif  Erikson  could  not  have  known  at  the  time  of  his  voyage  how  intermingled 
the  fate  and  fortune  of  the  Nordic  peoples  and  the  new  land  would  become. 
During  the  nineteenth  century  and  early  part  of  the  twentieth,  millions  of 
Erikson's  descendants  would  join  the  great  current  df  European  migration  to 
the  United  States,  Brave  pioneers  from  Norway.  Sweden.  Denmark.  Finland 
and  Iceland  helped  push  the  American  frontier  to  the  west,  building  communi- 
ties and  farms  and  enriching  American  life  and  culture.  Others  worked  long 
and  hard  contributing  to  the  great  industries  of  the  Northeast.  Their  accom- 
plishments constitute  a  proud  monument  to  the  Nordic-American  heritage  and 
to  the  development  of  oiir  country.  Democratic  ideals,  an  abiding  faith  in  the 
value  of  ingenuity  and  hard  work,  and  a  deep  belief  in  the  sanctity  of  the 
individual  are  among  the  many  values  and  principles  we  share.  Because  of  the 
extensive  commerce  and  exchange  of  ideas  and  people  between  the  United 
States  and  the  Nordic  region,  we  have  enjoyed  friendship,  understanding,  and 
appreciation  for  each  other. 

To  commemorate  the  courage  of  Leif  Erikson  and  in  recognition  of  our  long 
and  fruitful  relationship  with  the  Nordic  peoples,  the  Congress  of  the  United 
States,  by  joint  resolution  approved  September  2.  1964  (78  Stat.  849,  36  U.S.C. 
169c).  authorized  the  President  to  proclaim  October  9  in  each  year  as  Leif 
Erikson  Day.  -  -  | 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  designate  October  9,  1984.  as  Leif  Erikson  Day.  and  I 
direct  the  appropriate  government  officials  to  display  the  flag  of  the  United 
States  on  all  government  buildings  that  day.  I  also  invite  the  people  of  the 
United  States  to  honor  Leif  Erikson  by  holding  appropriate  exercises  and 
ceremonies  in  suitable  places  throughout  the  land. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 
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Rules  and  Regulations 


Federal  Rssbtar 

Vol.  49.  No.  187 

Tuesday.  September  25,  1984 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabilily  and  legal  eHect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use    1510, 

The  Code  of  Federal  Regulations  is  soJd 
by  the  Superintendent  of  Docunr>ents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  1006  and  1012 

(Docket  Nos.  AO-356-A20  and  AO-347- 
A23] 

Milk  in  the  Upper  Rorida  and  Tampa 
Bay  Marketing  Areas;  Order  Amending 
Orders 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  This  action  amends  the 
Upper  Florida  and  Tampa  Bay  milk 
orders.  As  amended,  the  plant  location 
adjustment  provisions  will  insure  that 
the  Class  I  milk  price  for  fluid  milk 
products  transferred  from  a  pool  plant 
under  the  Upper  Florida  or  Tampa  Bay 
orders  that  is  located  outside  Florida,  to 
a  pool  plant  regulated  by  another 
Federal  milk  order,  shall  be  not  less 
than  the  Class  I  price  under  such  other 
Federal  milk  order  applicable  at  the 
location  ofthe  transferor  plant.  The 
action  is  based  on  industry  proposals 
considered  at  a  public  hearing  held 
December  6, 1983.  The  changes  are 
necessary  to  reflect  current  marketing 
conditions  and  to  insure  orderly 
marketing  conditions  in  the  Upper 
Florida,  Tampa  Bay  and  other  marketing 
areas. 

EFFECTIVE oate:  November  1, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Martin  J.  Dunn,  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  November 
10,  1983;  published  November  17. 1983 
(48  FR  52318). 


Extension  of  Time  for  Filing  Briefs: 
Issued  February  21, 1984;  published 
February  27. 1984  (49  FR  7133). 

Recommended  Decision:  Issued  May 
17, 1984;  published  May  22. 1984  (49  FR 
21537). 

Final  Decision:  Issued  July  26, 1984: 
published  August  1. 1984  (49  FR  30720). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Upper  Florida 
and  Tampa  Bay  orders  were  first  issued 
and  when  they  were  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  tentative  marketing 
agreements  and  orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  Upper  Florida  and  Tampa 
Bay  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order,  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 


specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that:  * 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the 
respective  marketing  areas,  to  sign  a 
proposed  marketing  agreement,  tends  to 
prevent  the  effectuation  of  the  declared 
policy  of  the  Act. 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders,  is 
the  only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders  as  hereby 
amended;  and 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders  is 
approved  or  favored  by  at  least  two- 
thirds  of  the  producers  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  marketing  area. 

List  of  Subjects  in  7  CFR  Parts  1006  and 
1012 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Order  Relative  to  Handling  j      ' 

//  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Upper  Florida 
and  Tampa  Bay  marketing  areas  shall 
be  in  conformity  to  and  in  compliance 
with  the  terms  and  conditions  of  each  of 
the  aforesaid  orders,  as  amended,  and 
as  hereby  further  amended,  as  follows; 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

In  S  1006.52(a).  the  introductory  text 
preceding  the  table  is  revised  to  read  as 

follows: 

I  •  I 

§100«JU    Plant  loeetkMi  adiustment  for 


(a)  The  Class  I  price  for  producer  milk 
and  other  source  milk  at  a  plant  located 
outside  the  State  of  Florida  and  more 
than  70  miles  from  the  nearer  of  the  City 
Halls  of  Jacksonville  or  Tallahassee. 
Florida,  or  within  the  State  of  Florida 
shall  be  adjusted  at  the  rates  set  forth  in 
the  following  schedule:  Provided,  That 
the  resulting  adjusted  price  for  fluid  milk 
products  transferred  from  a  pool  plant  to 
a  plant  regulated  under  another  Federal 
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order  shall  not  be  less  than  the  Class  I 
price  under  such  other  Federal  order 
applicable  at  the  location  of  the 
transferor  plant: 


PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

In  §  1012.52(a),  the  introductory  text 
preceding  the  table  is  revised  to  read  as 
follows: 


§  1012.52 
ttsfidlarft. 


Plant  locstion  adjustments  for 


(a)  The  Class  I  price  for  producer  milk 
and  other  source  milk  at  a  plant  located 
outside  the  State  of  Florida  or  within  the 
State  of  Florida  but  outside  the  defined 
marketing  area  shall  be  adjusted  at  the 
rates  set  forth  in  the  following  schedule: 
Provided.  That  the  resulting  adjusted 
price  for  fluid  milk  products  transferred 
from  a  pool  plant  to  a  plant  regulated 
L  ider  another  Federal  order  shall  not  be 
I  ss  than  the  Class  1  price  under  such 
(  :her  Federal  order  applicable  at  the 
location  at  the  transferor  plant 
•         •         •         •         • 

(Sees  1-19.  48  Stat.  31.  as  amended  (7  U.S.C 
601-674)] 

Effective  date;  Novemtjer  1. 1984. 

Signed  at  Washington,  D.C.  on  September 

19,  1984 

|ohn  Ford, 

Deputy  Assistant  Secretory.  Marketing  and 
Inspection  Services. 

IFR  Doc.  •«^S3«7  racd  9-H-6*^  MS  9in| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  M-ANE-4;  Amdt  39-4897] 

Airworthiness  Directives;  Pratt  & 
Whitney  Aircraft  Model  JT8D-15,  -17, 
and  -17R  Turtwfan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT.  | 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  tightening  of  the  diametral  fit 
between  the  second  Btage  turbine  disk 
snap  diameter  and  third  stage  turbine 
rotor  airseal  to  prevent  relative  motion 
between  these  parts  on  Pratt  &  Whitney 
Aircraft  model  JTBD-IS.  -17.  and  -17R 
turbofan  engines.  The  AD  is  needed  to 
prevent  excessive  movement  between 
disk/airseal  surfaces  which  could  result 
in  high  amplitude  stresses  in  the 
operating  range  and  ultimately,  failure 
of  the  second  stage  turbine  disk. 


DATE:  Effective — October  25. 1984. 

Compliance  schedule — As  prescribed 
in  body  of  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  on  October  25.  1984. 
ADDRESSES:  The  applicable  service 
bulletins  may  be  obtained  from:  Pratt  ft 
Whitney  Aircraft.  Commercial  Products 
Division,  400  Main  Street,  East  Hartford, 
Connecticut  06108. 

A  copy  of  each  of  the  service  bulletins 
is  contained  in  the  Rules  Docket,  in  the 
Office  of  the  Regional  Counsel.  Federal 
Aviation  Administration  (FAA),  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

FOR  FURTHER  H«FORMATK)N  CONTACT! 

W.  Locke  Easton,  Transport  Engine 
Branch,  ANE-141.  Engine  Certification 
Office.  Aircraft  Certification  Division, 
New  England  Region,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803.  telephone  (617) 
273-7088. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  tightening  of  the  diametral  fit 
between  the  second  stage  turbine  disk 
snap  diameter  and  third  stage  turbine 
rotor  airseal  to  prevent  relative  motion 
between  these  parts  on  certain  Pratt  ft 
Whitney  model  IT8D-15.  -17,  and  -17R 
turbofan  engines  was  published  in  the 
Federal  RegistOT  on  May  18,  1984  (49  FR 
21071). 

The  FAA  has  determined  that  second 
stage  turbine  disks  and  third  stage 
turbine  inner  airseals  that  are 
assembled  with  a  diametral  fit  at  the 
low  end  of  the  tolerance  band  can 
become  loose  during  certain  engine 
operating  conditions,  resulting  in 
relative  motion  between  the  disk  and 
airseal.  This  movement  can  cause  the 
mating  surfaces  to  wear  after  extended 
operation.  Wear  at  the  bottom  of  the 
disk  airseal  groove  can  reduce  fatigue 
strength,  and  relative  motion  between 
the  disk  and  the  airseal  can  allow  a  high 
amplitude  disk  stress  to  occur  within  the 
engine  operating  range.  The 
combination  of  reduced  disk  strength 
and  increased  vibratory  stress  can  result 
in  disk  cracking  and  eventual  failure. 
Since  this  conition  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  requires  inspection 
of  the  second  stage  turbine  disk 
assemblies  which  will  detect  wear  of  the 
snap  diameter  and  the  bottom  of  the 
disk  airseal  groove.  The  AD  also 
provides  repair  instructions  for  the  disk 
and  modification  instructions  for  the 
mating  third  stage  airseal  which  will 
increase  the  disk  to  airseal  diametrical 


fit  and  will  prevent  future  wear,  in 

accordance  with  Pratt  ft  Whitney 
Aircraft  Alert  Service  Bulletin  Number 
5541,  Revision  1,  dated  May  4, 1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Two 
commenters  requested  that  it  be  made 
clear  that  the  repair  of  the  disk  and 
modification  of  the  mating  third  stage 
airseal  in  accordance  with  Pratt  ft 
Whitney  Aircraft  Alert  Service  Bulletin 
Number  5541.  Revision  1,  be  required 
only  one  time  and  not  at  each  shop  visit. 
The  FAA  has  determined  that  the 
phrase  "Compliance  is  required  as 
indicated  unless  already  accomplished" 
precludes  the  need  for  repetitive 
compliance. 

One  commenter  took  exception  to  the 
time(s)  since  last  inspection  and  time(s) 
since  new  being  effective  as  of  April  3a 
1984.  Selecting  April  30, 1984,  resulted  in 
a  significant  impact  to  this  user  in  terms 
of  engine  compliance  and  resultmg  out 
of  service  aircraft.  The  FAA  has 
determined  that  extension  of  the  April 
30, 1984,  date  to  June  30. 1984,  as  the 
date  from  which  time(s)  since  last 
inspection  and  time{s)  since  new  are 
effective,  is  acceptable.  The  AD  will 
reflect  the  June  30, 1984,  date. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD; 

Pratt  ft  Whitney  Aircraft:  Applies  to  Pratt  ft 
Whitney  Aircraft  model  IT8D-15,  -17,  and  - 
17R  turbofan  engines. 

Compliance  is  required  as  indicated  unless 
already  accomplished,  in  accordance  with 
Pratt  a  Whitney  Aircraft  Service  Bulletin  No. 
5510.  Revision  1,  dated  February  13, 1984,  or 
Pratt  ft  Whitney  Aircraft  Alert  Service 
Bulletin  No.  5541.  Revision  1,  dated  May  4, 
1984.  or  equivalent  means  approved  by  the 
Manager.  Engine  Certification  Office.  New 
England  Region. 

To  prevent  possible  failure  oi  the  second 
stage  turbine  disk,  inspect  second  stage 
turbine  disk.  Part  Numbers  676802,  770602. 
780502,  786802.  and  787302  details,  and  Part 
Numbers  676822.  769722.  769832,  86822,  and 
787232  assemblies  for  wear  of  the  snap 
diameter  and  at  the  bottom  of  the  disk  airseal 
groove,  repair  the  disk,  and  modify  the 
mating  third  stage  turbine  inner  airseal  in 
accordance  with  Pratt  A  Whitney  Aircraft 
Alert  Service  Bulletin  Number  5541,  Revision 
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1.  dated  May  4.  1964.  per  the  following 
schedule: 

1.  (a)  For  disks  not  previously  inspected: 

(1)  With  over  17.000  hours  time  since 
new — inspect  within  1,000  hours. 

(2)  With  17.000  hours  or  less  time  since 
new— inspect  at  next  shop  visit  over  5,000 
hours  time  since  new  or  prior  to  reaching 
18.000  hours,  whichever  occurs  first. 

(b)  For  disks  previously  Inspected  in 
accordance  with  JTBD  engine  manual,  P/N 
481672: 

(1)  With  over  17,000  hours  time  since  last 
inspection — inspect  within  1,000  hours. 

(2)  With  17,000  hour*  or  less  time  since  last 
inspection — inspect  at  next  shop  visit  over 
5,000  hours  time  since  last  inspection,  or  prior 
to  reaching  18,000  hours  time  since  last 
inspection,  whichever  occurs  first. 

Note. — Time(s)  since  last  inspection  and 
time(s)  since  new  are  effective  as  of  June  30, 
1984. 

Note.— Shop  Visit  (as  defined  in  the  World 
Airlines  Technical  Operations  Glossary)  is 
defined  as  the  input  of  an  engine  to  a  repair 
shop  where  the  subsequent  engine 
maintenance  entails: 

2.  (a)  Separation  of  a  major  engine  flange 
(lettered  or  numbered)  other  than  flanges 
mating  with  major  sections  of  the  nacelle  or 
reverser.  Note:  Separation  of  flanges  purely 
for  purposes  of  shipment,  without  subsequent 
internal  maintenance,  is  not  a  "Shop  Visit". 

(b)  Removal  of  a  disk  or  hub  or  spool. 

(c)  Removal  of  the  main  or  angle  gearbox. 

(d)  Removal  of  the  fuel  nozzles. 

For  purpose  of  this  AD  the  term  "repair  shop" 
refers  to  a  maintenance  station  where  low 
pressure  turbine  overhaul  facilities  exist. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  Federal  Aviation 
Regulations  (FARs)  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request  of  an  operator,  an  equivalent 
means  of  compliance  with  the  requirements 
of  this  AD  may  be  approved  by  the  Manager. 
Engine  Certification  Office,  New  England 
Region,  Burlington,  Massachusetts  01803. 

The  manufacturer's  service  bulletins  and 
engine  manual  identified  and  described  in 
this  directive  are  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C 
552(a)  (1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Pratt  & 
Whitney  Aircraft  Group,  Commercial 
Products  Division.  400  Main  Street,  East 
Hartford,  Connecticut  06108.  These 
documents  also  may  be  examined  at  the 
Office  of  the  Regional  Counsel,  Room  No  311. 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.  Monday  through 
Friday  except  Federal  holidays. 

This  atnendmeTit  becoines  effective 
October  25, 1984. 

(Sees.  313(a).  601.  and  603,  Federal  Aviation 
Act  or  1958.  as  ftmended  (49  U.S.C.  1354(a), 
1421.  and  1423);  <19  U.S.C.  106(g)  (Revised. 
Pub.  L.  97-449.  J#fiUary  12, 1963):  14  CFR 
11.89.) 

Note. — The  FAA  has  determined  that  this 
regulation  involves  2,000  engines  and  will 


require  99  revenue  plane  days  lost  and 
293.000  manhours.  At  $20,000/revenue  plane 
day  and  at  $40/manhour  labor  the  total  cost 
of  the  program  would  be  approximately 
$14,000,000.  Less  than  11  small  entities  will  be 
affected  by  this  AD.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule  '  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28,  1979), 
and  (3)  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final  evaluation 
prepared  for  this  document  is  contained  in 
the  regulatory  docket. 

A  copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOB 

FUWTHW  mFOKMATION  COIfTACT". 

Issued  in  Burlington,  Massachusetts,  on 
August  7, 1984. 

RobeH  E.  Whittingtoo. 

Director.  Ne  w  England  Region. 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  241 

[R»tMM«  Nos.  33-6550;  34-21332;  FU«  No. 
S7-996] 

Research  Reports 

AOENCY:  Securities  and  Exchange 

Commission, 

ACTION:  Final  mle. 


SUMMARY:  The  Commission  announces 
the  adoption  of  amendments  to  Rule  139, 
which  provides  a  safe  harbor  under 
Section  5  of  the  Securities  Act  for  the 
publication  of  broker-dealer  research 
reports  that  contain  information, 
opinions  or  recommendations 
concerning  registrants  that  are  in  the 
process  of  registering  securities  for 
public  sale.  The  amended  Rule  furthers 
the  integrated  disclosure  system  by 
expanding  the  class  of  publications  that 
come  within  the  protection  of  the  Rule, 
thereby  broadening  the  flow  of 
corporate  information  into  the 
marketplace.  The  release  also 
announces  related  amendments  to  two 
companion  Securities  Act  rules 
concerning  research  reports  and 
provides  interpretive  guidance  under  an 
antimanipulation  Exchange  Act  rule. 
Rule  lOb-6. 

EFFHCTIVE  DATE:  October  25,  1984.  The 
rule  amendments  and  interpretive 
position  may  be  relied  upon  voluntarily 
prior  to  their  effectiveness. 

FOR  FURTHER  INFORMATION  CONTACT: 

With  regard  to  Rules  137,  138  and  139. 
prior  to  the  effective  date,  contact 


Patricia  B.  Magee  (202)  272-2589.  Office 
of  Disclosure  Policy.  Division  of 
Corporation  Finance.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington,  DC.  20549:  after  the 
effective  date,  contact  Anne  M. 
Krauskopf  (202)  272-2573.  Office  of 
Chief  Counsel.  Division  of  Corporation 
Finance.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  D.C.  20549.  With  regard  to 
Rule  10b-6v  contact  M.  Blair  Corkran,  Jr. 
(202)  272-2853,  or  Stuart  D.  Fishman 
(202)  272-2828.  Office  of  Legal  Policy 
and  Trading  Practices.  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  Rule  139. 
as  adopted,  expands  the  research 
information  reaching  the  marketplace  in 
a  two-tiered  manner.  The  Rule  extends 
the  safe  harbor  under  Section  5  with 
respect  to  broker  or  dealer  research 
reports  that  include  information, 
opinions  or  recommendations 
concerning  registrants  that  are  eligible 
to  use  short  form  registration  Form  S-3  ' 
or  Form  F-3  *  or  such  registrants' 
securities,  so  long  as  the  reports  are 
distributed  with  reasonable  regularity  in 
the  normal  course  of  business.  The 
Rule's  safe  harbor  for  research  reports 
concerning  other  registrants,  or  their 
securities,  is  more  restrictive  than  that 
for  S-3  and  F-3  registrants.  The  Rule 
contains  limitations  regarding  the 
distribution  of  the  reports,  as  well  as  the 
type,  manner  and  tone  of  the 
information.  The  two  principal  respects 
in  which  the  Rule's  safe  harbor  has  been 
broadened  are:  first,  deletion  of  the  two- 
year  prior  publication  requirement;  and 
second,  modification  of  the 
comprehensive  list  requirement. 

I,  Background  ' 

Section  5  of  the  Securities  Act  of  1933 
(the  "Securities  Act")' governs  the  type 
and  manner  of  disclosure  regarding 
securities  in  registration.*  Where  no 
exemption  from  registration  is  available. 
Section  5  requires  that  any  offers  to  sell 
securities  in  registration  be  made  only 
under  certain  conditions.'  in  order  to 


'  17  CFR  239  13. 
» 17  CFR  239.33. 

M5U.S.C.  77a  e^s«?  (19821  ! 

•Unless  olherwiae  »peciried.  the  term  "in 
re^islration"  refen  to  the  entire  rejjinrdlion  prooest 
from  the  pre-niino  penod  until  Ihe  prospeclus 
delivery  requirement*  |17  CFK  230  174|  have  been 
satisfied 

Mn  Ihe  pre-filinj  pcnod.  section  5(c)  prohibits 
offers  lo  sell  securiliei  b>  means  of  a  propertut  or 
otherwise.  During  the  period  after  the  regisiralion 
siatemeni  has  l)een  filed  but  pnor  lo  iffectivenes*. 
section  5(b||ll  provides  thai  wnlten  offers  may  he 

Conlinued 
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leases  the  opportunity  to  condition  the 
market  for  the  security  in  registraiion.* 
In  this  context,  questions  arise 
concerning  the  status  of  broker  or  dealer 
research  reports  under  Section  5. 

Historically,  the  concerns  with  respect 
to  research  reports  containing 
information,  opinions  or 
recommendations  regarding  a  company 
in  registration  included:  (1)  Whether  the 
report  would  be  considered  an  offer  to 
sell  under  Section  5(c).  particularly 
when  the  broker  or  dealer  publishing  the 
report  also  is  a  participant  in  the 
distribution  of  the  subject  security;  and 
(2)  whether  research  reports 
disseminated  by  participating  brokers  or 
dealers  in  the  waiting  or  post-effective 
periods  that  do  not  meet  Section  10 
prospectus  requirements,  or  are  not 
accompanied  by  a  Section  10 
prospectus,  may  violate  Section  5{b)  (1) 
or  (2).  Rule  139  originally  was  adopted 
to  provide  specific  guidance  as  to 
permissible  broker  or  dealer  activities 
under  Section  5  during  the  registration 
process.' 

In  October  1983,  the  Commission 
published  for  comment  proposed 
amendments  to  Rule  139  designed  to 
update  the  Rule's  requirments  in  keeping 
with  regulatory  and  market 
developments  that  had  occurred  since 
Its  original  adoption  in  1970.'  First,  the 
integrated  disclosure  system  was 
implemented,  combining  the  registration 
system  under  the  Securities  Act  and  the 
continuous  reporting  system  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")»into  a  single. 


made  only  by  means  of  a  prospectus  meeting  the 
requirements  of  secJioo  10  of  the  Secuntiet  Act. 
This  wouid  include  a  prehminary  or  "red  Keirinf" 
prospectus  complying  with  Section  10(b)  and  Rule 
♦30  117  ere  230.430]  thereunder,  a  "tombstone  ad- 
complying  with  Section  2(10)  and  Rule  134  (17  CFR 
230.134)  thereunder,  or  a  summary  prospectus 
prepared  l»y  an  independent  organization  complying 
with  section  10(b)  and  Rule  431  (17  CTR  230.4311 
thereunder  in  the  post-effective  penod.  section 
5(b)(2)  provides  that,  unless  an  exemption  from  the 
prospectus  delivery  requirements  is  available,  all 
sales  or  conflrmations  of  sales  must  be 
accompanied  or  preceded  by  a  Section  10 
pi'ospectus. 

•The  terms  "offer  to  sell"  and  "prospectus"  are 
defined  broadly  in  Sections  2(3)  and  2(10),  and  have 
been  interpreted  to  encompass  pre-filing  publicity 
efforts  by  participants  in  an  offering  which, 
although  not  couched  in  terms  of  an  express  offer, 
may  condition  the  market  and  stimulate  interest  in  a 
propos«rd  offering.  See  e.g..  In  the  Matter  ofLoeb 
Rhodes  6^  Co..  38  SEC  643  (1958);  In  the  Matter  of 
First  Maine  Corporation.  38  SEC  882  (1959). 

'  Release  No.  33-5101  (November  19. 1970)  (35  FR 
184571. 

'Release  No.  33-6492  (October  5. 1983)  [48  FR 
4e8m). 

•15  U.S.C  78a  et  seq.  (1982). 


streamlined  disclosure  system.  Second, 
the  securities  markets  and  the  activities 
of  their  participants  have  evolved, 
including  the  research  publication 
practices  of  brokerage  Tirms. 

Among  the  participants  whose 
publication  practices  have  evolved  are: 
(1)  Financial  analysts,  who  constantly 
digest  and  synthesize  information  and 
act  as  essential  conduits  in  the 
continuous  flow  of  information  to 
investors;  and  (2)  the  financial  press, 
which  facilitates  the  broad 
dissemination  of  timely  and  material 
corporate  information.  This  flow  of 
information  is  an  integral  part  of  the 
integrated  disclosure  system  because 
the  existence  of  timely  and  complete 
corporate  information  in  the 
marketplace  allowed  the  Commission  to 
streamline  the  Securities  Act 
registration  process. 

Amending  Rule  139  will  enhance  the 
efficiency  of  the  markets  by  allowing  a 
greater  number  of  research  reports  to 
provide  a  continuous  flow  of  essential 
corporate  information  into  the 
marketplace. '"The  amended  Rule  is 
structured  to  differentiate  between 
companies  eligible  to  use  Form  S-3  (and 
Form  F-3)  and  other  registrants.  This 
structure  facilitates  the  functioning  of 
the  integrated  disclosure  system  by 
increasing  the  flow  of  information  most 
broadly  as  to  S-3/F-3  companies,  those 
companies  whose  marketplace  following 
is  relied  upon  to  replace  reiteration  of 
all  company-oriented  information  in  the 
prospectus.  Moreover,  the  marketplace 
following  provides  the  basis  for  allowing 
more  research  as  to  S-3/F-3  companies 
to  come  within  a  Section  5  safe  harbor 
because  it  lessens  the  opportunity  to 
condition  the  market  for  such 
companies'  securities. 

Commentator  response  to  the 
proposed  amendments  to  Rule  139  was 
overwhelmingly  favorable, "and  the 


'"For  example,  registrants  that  are  eligible  to  use 
Forms  S-3  and  F-3  may  be  involved  in  a 
distribution  of  their  various  securities  for  extended 
penods  of  time  by  using  shelf  registration  under 
Rule  415  of  the  Securities  Act  [17  CFR  230.415).  The 
Commission  believes  that  former  Rule  139  would 
restnct  unduly  the  dissemination  of  research  reports 
with  respect  to  these  registranu.  thereby  impeding 
the  flow  of  information  concerning  Ihem  into  the 
marketplace.  Thus,  amended  Rule  139  permits 
dissemination  of  research  reports  with  respect  to 
these  registrants  so  long  as  the  reports  meet  the 
requirements  of  paragraph  (a)  of  the  amended  Rule. 

"The  Commission  received  twelve  comment 
letters  in  response  to  the  proposed  amendments  to 
the  Rule.  The  comment  letters  and  a  summary  of  the 
comments  prepared  by  the  staff  are  available  for 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW..  Washington, 
DC.  20549  (see  File  No.  57-006). 


Commission  is  adopting  the  Rule 
substantially  as  proposed.  Certain 
modifications  from  the  proposed  Rule 
have  been  made  in  response  to 
commentator  suggestions. 

II.  Rule  139 

The  introductory  paragraph  of  Rule 
139  is  adopted  as  proposed,  with  four 
clarifying  and  simplifying  changes. "In 
addition,  the  words  "broker  or"  have 
been  added  wherever  the  word  "dealer" 
appears,  to  clarify  the  application  of  the 
Rule.'' 

A.  Registrants  Eligible  To  Use  Form  S-3 
or  F-3 

Commentators  expressed  unqualified 
support  for  the  approach  reflected  in 
paragraph  (a)  of  proposed  Rule  139.  The 
Commission  has  adopted  paragraph  (a) 
as  proposed.  That  paragraph  applies  to 
reports  concerning  companies  which 
meet  the  registrant  requirements  for 
Form  S-3  or  F-3,  and  the  minimum  float 
test,  or  investment  grade  securities 
provisions  of  the  respective  Forms.'* 
The  requirements  of  former  Rule  139 
applied  one  standard  to  all  research 
reports  concerning  companies  in 
registration.  The  amendments  to  Rule 
139  provided  a  simpler  standard  for 
research  reports  concerning  S-3  or  F-3 
companies.  Amend  paragraph  (a)  of  the 
Rule,  in  addition  to  removing  the  two- 
year  distribution  and  comprehensive  list 
requirements,  also  removes  several  of 
the  requirements  that  continue  to  be 
imposed  upon  research  reports 
concerning  other  registrants.  In  order  to 
come  within  the  protection  of  revised 


"  The  changes  adopted  are;  (1)  the  word 
"registrant"  replaces  the  word  "issaer":  (2)  the 
words  "or  has  an  effective"  have  been  added:  (3) 
the  words  "participenl  in  a  distribution"  replace  the 
words  'member  of  the  underwriting  syndidate  or 
dealer  group":  (4)  the  words  "in  the  regular  course 
of  business"  have  been  deleted. 

"The  staff  recognizes  that  in  addition  to  research 
reports  concerning  companies  in  registration  that 
are  published  by  dealers  participating  in  firm 
commitment  underwhtings  there  are  also  research 
reports  published  by  brokers  participating  in  best 
efforts  underwritings.  Thus,  the  addition  of  the 
words  "broker  or"  wherever  "dealer"  appears  is 
necessary  to  extend  the  Rule's  safe  harbor 
protection  to  both  broker  and  dealer  research 
reports  that  meet  the  Rule's  requirements. 
Corresponding  changes  also  were  made  to  Rules  137 
and  138. 

"General  Instruction  I.A.  of  Form  S-3  contaiiu 
the  registrant  requirements  for  use  of  the  Form. 
General  Insb^ction  1.8.(1)  of  Form  S-3  requires  that 
the  aggregate  market  value  of  stock  held  by  non- 
affiliates  must  be  either  (1)  150  million  dollars  or 
more  or  (2)  100  millttm  dollars  or  more  and  the 
registrant  mu.st  have  had  an  annual  trading  volume 
of  such  stock  of  3  million  shares  or  more.  The 
registrant  requirements  of  General  Instruction  I  A.. 
(4)  of  Form  F-3  requires  that  the  aggregate  market 
value  worldwide  of  voting  stock  held  by  non- 
affiliates  is  the  equivalent  of  300  milHon  dollars  or 
more. 
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paragraph  (a)  of  the  Rule,  xesearch 
reports  containing  information,  opinions 
or  recommeatoUons  wifii  respect  to 
such  companos  auist  be  (fialribiABd 
"wiAi  HMBoinMe  Tegularfty  in  Uie 
nomnl  course  of  business." 

In  fteir  strong  support  of  amended 
paragraph  (a),  some  commentators  also 
suggested  extending  tire  proposed  safe 
hacbor  protection  in  tiie  paragraph  to 
reporting  registrants  that  are  eligible  to 
use  Form  S-2  ••  or  Form  F-2  "  for 
registration  of  securities  under  the 
Securities  Act.  The  Commission  has 
determined  not  to  make  this  change 
because  the  marketplace  following  of 
registrants  using  Forms  S-2  and  F-2  is 
not  sufficiently  wide  to  insure  adequate 
dissemination  of  information  with 
respect  to  such  registrants. 

Several  commentators  suggested  that 
the  proposed  requirement  in  paragraph 
(a)  that  applications  discussing 
registrants  eligible  to  use  Form  S-3  or  F- 
3  be  di8tributed'"with  reasonable 
regularity"  should  be  deleted.  The 
Commission  believes  that  the 
"reasonable  regularity"  standard  is 
necessary  to  insure  that  the  purposes  of 
Section  5  are  met  and  that  it  also  gives 
the  Rule  adequate  flexibility  to 
accommodate  changes  in  research 
practices. "  Moreov«r,  the  Commission 
has  added  an  Instruction  to  make  clear 
that  the  Ruie'«  ttt>tection  would  not 
cover  research  ronceming  a  company 
with  respect  to  /hich  broker  or  dealer 
currently  is  not  publishing  research 
because  such  research  would  not  have 
been  distributed  with  reasonable 
regularity  by  the  broker  or  dealer 
participant." 

Paragraph  (a)  of  Rule  139.  as  adopted, 
reflects  a  change  from  the  proposal 
clarifying  the  reference  to  S-3  or  F-3 
companies.  This  provision  is  intended  to 
limit  the  application  of  paragraph  (a)  to 
companies  which  could  qualify  to  use 
these  Forms  for  the  registration  of 
primary  offerings.  In  view  of  a 
commentator  question  as  to  whether 
paragraph  (a)  was  intended  to  be  limited 
to  reports  where  the  particular  offering 


"  17  CFR  239.12.      - 

'•17  CFR  239.32     -/ 

"  For  examiile.  varif  iiont  io  the  scope  and  formal 
of  research  reports  oocasionad  by  industry 
personnel  turnover  MMd  come  under  the  Rule's 
safe  harbor  so  long  ^the  reports  are  distributed 
with  reasonable  ngflkriiy  tn^he  normal  course  of 
business. 

"  Initial  company     iports  would  not  have  been 
published  or  distnbi    id  with  reasonable  regularity 
by  the  broker  or  dea    r  participant.  Therefore,  not 
including  such  repor  i  wilhin  the  safe  harbor  of 
Rule  139  does  not  inl  nup*  the  flow  of  information 
concerning  the  conspuny  ia  ragisltalion  into  the 
marketplace.  The  Inatnsction  «kanries  thai  a  broker 
or  dealer  paHicipanl  in  the  diatiiWtion  must  have 
been  publishing  raaenrc^i  oonoeming  the  company 
in  registration  prior  to  the  distribution. 


in  registration  is  of  seomties  lor  cash. 
the  Rule,  as  adoptadn&ectsachange 
to  make  dear  th«t  panapaph  (a) 
provides  aaft  hariior  protection  f or 
reseai<ch  reports  ooaoeniiag  oompaniet 
which  are  quaBGad  ta  vse  short  form 
registration  {or  their  saouifiies 
regardless  of  whether  the  transaction 
involves  cash  or  securities.  T)ms,  the 
references  to  the  Forms'  "transaction 
requirements"  has  been  replaced  by  a 
reference  to  the  "minimum  float"  or 
"investment  grade  securities" 
provisions. 

B.  Other  Registrants 

Research  reports  with  respect  to 
registrants  which  are  not  eligible  to  use 
Form  S-3  or  F-3  must  meet  the 
requirements  of  paragraph  (b)  of  Rule 
139  in  order  to  come  within  the  Rule's 
safe  harbor  protection.  Paragraph  (b)  of 
the  Rule  is  adopted  substantially  as 
proposed  with  modifications  to 
paragraphs  (b){l)(ii)  and  {b)(31. 

Paragraph  (b)(lj(i)  requires  that 
information,  opinions  or 
recommendations  as  to  registrants 
which  are  not  eligible  to  use  Form  S-3  or 
F-3  must  be  contained  in  a  publication 
that  is  distributed  with  reasonable 
regularity  in  the  normal  course  of 
business.  This  paragraph  is  adopted  as 
proposed  for  the  reasons  discussed  in  A. 
above. 

Paragraph  fb)(l)(ii)  of  the  Rule,  as 
proposed,  requires  research  reports 
concerning  companies  not  eligible  to  use 
Form  S-3  or  F-3  to  include  similar 
information  with  respect  to  a  substantial 
number  of  companies  in  the  registrant's 
industry.  This  provision  received 
commentary  in  response  to  which 
several  modifications  have  been  made. 

Commentators  generally  perceived  the 
"substantial  number  of  companies  in  the 
registrant's  industry"  requirement  to  be 
more  restrictive  than  necessary  to 
effectuate  the  Rule's  purposes.  While 
the  Commission  does  not  agree  that  the 
Rule  should  be  less  restrictive,  it  does 
believe  that  greater  clarity  and 
flexibility  may  be  provided  by  adding 
the  words  "or  sub-industry"  to 
paragraph  (b)(l)(ii).  This  change  avoids 
the  necessity  to  define  the  term 
"industry"  and  addresses  the  needs  of 
regional  firms  whose  research  reports 
may  cover  a  smaller  number  of 
companies  in  a  particular  industry. 

Paragraph  (b)(l)(ii)of  the  Rule,  as 
adopted,  also  provides  a  comprehensive 
list  alternative  to  the  "information  with 
respect  to  a  substantial  number  of 
companies"  requirement.  Thus,  a 
research  report  containing  a 
comprehensive  list  of  securities 
currently  recommended  by  a  broker  or 


dealer  wiUoaaewidHn  theAale's  safe 
harborewenttaafb  noparlndar 
industry  or  aub-indaaky  is  tapicaeDled 
by  a  ai^tantial  nunsber  ofoaaynnios  in 
the  neport. 

Peragr«Vi»|kK2Mii  of  4fae  Rule  is 
adoptedatspfapaaedbut  nedasigaaled 
subparagraph  (b)(2).  This  pwMrision 
requires  that  4he  information,  opiaions 
or  recooimendatians  contained  ia  the 
report  may  not  be  given  soateriaUy 
greater  space  or  prominence  in  the 
publication  than  that  given  to  other 
securities  or  registrants. 

Existing  Rule  ;39  '•  provides  that  a 
research  report  may  not  include 
projections  of  sales  or  earnings  beyond 
the  registrant's  current  fiscal  year  or 
following  fiscal  year  if  within  the  last 
six  months  of  the  current  fiscal  year. 
While  it  did  not  propose  changes  to  the 
Rule  139  projections  provision,  the 
Commission  recognized  that  registrant 
projections  are  allowed  and  sought 
specific  comment  as  to  what  treatment 
should  be  accorded  projections  made  by 
brokers  or  dealers  in  research  reports. 
Commentators  generally  believed  ftart 
amended  Rule  139  should  provide  a  safe 
harbor  for  research  reports  that  inohde 
projections  beyond  those  now  within  tbe 
Rule.  Tbe  Commission  has  determined 
to  allow  projectioBs  for  longer  periods 
and,  accordijigly.  iias  deleted  propoaad 
paragraph  (bH2Kii)-  At  the  same  time. 
the  Commission  has  included  an 
Instruction  to  paragraph  (b)  to  dar^ 
the  application  of  the  conditions  «f 
paragraph  (b)  to  publications  induding 
projections  of  a  registrant's  sales  or 
earnings.  The  instruction  provides  that 
(1)  the  projections  must  have  been 
published  previously  on  a  regular  basis 
in  order  for  the  publication  to  come 
within  paragraph  (b](l)(i);  (2]  there  must 
be  projections  included,  and  included 
for  the  same  periods,  with  respect  to  all 
the  companies  covered  in  the 
publication  in  order  for  it  to  meet 
paragraph  (b](2)(ii);  and  (3)  because 
projections  constitute  opinions  within 
the  meaning  of  the  Rule,  they  must  meet 
the  "no  upgrade"  requirements  of 
paragraph  (b)(3). 

Paragraph  (b)(3)  of  the  Rule,  as 
proposed,  requires  a  research  report  to 
contain  aa  opinian  or  recommeadatioa 
"at  least  aa  favorabte  as  to  the  registrant 
or  any  dass  of  its  securities"  to  have 
been  published  by  the  broker  or  dealer 
in  the  publication  of  such  broker  of 
dealer  addressing  the  registrant  or  its 
securities  prior  to  the  broker's  or 
dealer's  commencement  of  participation 
in  a  distribution  of  such  registrant's 


'*Pataff«ph  (b)  of  axiating  Rule  Ua  paragraph 

(b||2)|ii|  of  the  proposed  amendments. 
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securities.  One  commentator  suggested 
that  paragraph  (b)(3)  be  modified  to 
clarify  that  research  reports  which 
contain  opinions  or  recommendations 
that  are  the  same  as.  or  less  favorable 
than  those  previously  published  come 
within  the  Rule's  safe  harbor  protection. 
The  Commission  has  determined  to 
clarify  paragraph  (b)(3)  by  revising  the 
"at  least  as  favorable"  language  in  the 
proposal  to  read:  "An  opinion  or 
recommendation  as  favorable  or  more 
favorable  as  to  the  registrant  or  any 
class  of  its  securities  was  published  by 
the  broker  or  dealer  in  the  last 
publication  of  such  broker  or  dealer 
addressing  the  registrant  or  its  securities 
prior  to  the  commencement  of 
participation  in  the  distribution."  Of 
course,  research  reports  which  contain 
opinions  or  recommendations  that  are 
more  favorable  than  those  previously 
published  would  not  come  within  the 
Rule's  safe  harbor  because  such  reports 
might  condition  the  market  with  respect 
to  the  securities  of  a  registrant  not  well 
followed  in  the  marketplace,  and  thus 
not  eligible  to  use  short  form 
registration.  I 

III.  Rule  lOb-6  Considerations 

Historically,  the  staff  of  the  Division 
of  Market  Regulation  has  taken  the 
position  that  research  reports  complying 
with  the  provisions  of  Rule  139  do  not 
constitute  prohibited  inducements  to 
purchase  under  Rule  lOb-6  under  the 
Exchange  Act.*"  More  recently,  in  the 
1983  release  adopting  amendments  to 
Rule  lOb-6.  the  staff  took  an  interim  no- 
action  position  with  respect  to  certain 
research  reports  which  exceed  the 
limitations  then  found  in  Rule  139.-'  In 
proposing  amendments  to  Rule  139,  the 
Commission  solicited  comment  on 
whether  the  interpretation  under  Rule 
lOb-6  should  be  modified  to  be 


"Secunties  Act  Release  No.  6383  (March  3.  198::) 
\*7  FR  11380.  11396  n.  94).  This  was  reiterated  as  the 
staffs  position  in  Securities  Exchange  Act  Release 
No.  19565  {March  4. 1983)  (48  FR  10628|  (the  "1983 
Rule  10t>-6  Release"). 

"  1983  Rule  lOb-6  Release.  48  FR  at  1038.  The 
Release  noted  that  research  reports  that  do  not 
comply  %vith  the  requirements  of  Rule  139  may  not. 
in  some  instances,  constitute  either  inducements  to 
purchase  for  purposes  of  Rule  10t)-e  under  the 
Exchange  Act  or  offers  lo  sell  securities  for 
purposes  of  Section  2(10)  or  5(c)  of  the  Securities 
Act.  Cited  as  examples  were:  (1)  industry  or  sub- 
industry  reports  disseminated  as  part  of  a  firm's 
continuing  research  program  that  are  similar  in  tone 
and  appearance  and  are  distributed  with  reasonable 
regularity  in  the  normal  course  of  business  and 
discuss  registrants  without  giving  special  treatment 
lo  the  security  lo  be  distributed;  and  (2)  reports  that 
constitute  a  factual  or  statistical  update  on  a 
registrant  in  an  industry  or  sub-industry  regularly 
covered  by  the  firm. 


consistent  with  the  proposed 
amendments  to  Rule  139." 

Rule  139  and  Rule  lOb-6  are  designed 
to  serve  different  purposes.  Rule  139 
provides  a  safe  harbor  from  the  strict 
liability  provisions  of  the  Securities  Act. 
which  assure  that  investors  receive 
prospectus  disclosure.  In  contrast.  Rule 
lOb-6  is  intended  to  assure  that 
distributions  of  securities  are  free  of  the 
market  effects  of  bids,  purchase,  or 
inducements  to  purchase  by  those  who 
have  an  interest  in  the  success  of  a 
distribution.  The  prohibition  on 
inducements  to  purchase  is  an  essential 
element  of  Rule  lOb-6.  Because 
inducements  to  purchase,  such  as 
improved  recommendations,  can  be  an 
effective  and  inexpensive  method  of 
facilitating  the  distribution  of  securities, 
the  staff  is  taking  a  no-action  position 
that  substantially  broadens  the  type  of 
research  that  can  be  disseminated 
during  a  distribution  but  is  narrower 
than  the  safe  harbor  provided  by  Rule 
139." 

Accordingly,  the  staff  announces  that 
it  will  not  recommend  that  the 
Commission  take  enforcement  action 
under  Rule  lOb-6  with  respect  to  a 
research  report  that  is:  (1)  Within  Rules 
137. 138  or  paragraph  (b)  of  Rule  139;  or 
(2)  within  paragraph  (a)  of  Rule  139  " 
and  does  not  contain  a  recommendation 
or  earnings  forecast  more  favorable  than 
that  previously  disseminated  by  the 
firm." 


"Five  of  the  twelve  commentators  that 
responded  to  the  proposing  release  commented  on 
the  advisability  of  reconciling  Rules  139  and  lOb-6. 
All  five  agreed  that  Rule  10t>-e  should  be  modified 
to  provide  that  research  reports  that  comply  with 
Rule  139  would  not  be  considered  inducements  lo 
purchase  under  Rule  lOb-6. 

"In  light  of  th«  revisions  made  to  Rule  139.  the 
interim  no-action  position  under  Rule  lOb-6  is 
withdrawn. 

"See  Instruction  1.  to  Rule  139.  which  also  is 
applicable  to  this  interpretation. 

"The  staff  believes  that  more  favorable 
recommendations  or  earnings  forecasts  may 
constitute  impermissible  inducements  to  purchase 
securities  under  Rule  lOb-6  and  thus  should  remain 
subject  to  that  Rule.  The  staff  recognizes  that  on 
infrequent  occasions  new  information  may  be 
released  regarding  a  company  after  the 
commencement  of  a  distribution  in  that  company's 
securities  that  significantly  affects  outstanding 
earnings  estimates.  Whether  a  favorable  revision  of 
an  earnings  forecast  based  on  such  new  information 
would  serve  as  an  inappropnate  inducement  to 
purchase  requires  an  analysis  of  all  of  the  facts  and 
circumstances  surrounding  the  distribution.  Where 
appropriate  the  staff  will  respond  to  requests  for 
interpretive  advice  in  those  situations. 

Broker-dealers  also  must  determine  whether 
research  provided  by  account  executives  and  other 
sales  personnel  renders  a  transaction  "solicited  " 
and  thus  outside  the  scope  of  permissible 
transactions  under  exception  (v)  of  Rule  lOb-6. 
Generally,  research  transmitted  continuously 
through  the  use  of  routine  distribution  systems  such 
as  mailing  lists  does  not  constitute  a  solicitation  to 
purchase,  while  research  directed  to  particular 
customers  by  sales  personnel  constitutes  a 


IV.  Rules  137  and  138 

In  connection  with  the  proposed 
amendments  to  Rule  139,  the 
Commission  also  solicited  comment  on 
the  need  for  changes  to  Rules  137  and 
138.  Several  commentators  suggested 
that  changes  be  made  in  those  Rules  to 
conform  the  language  in  Rules  137  and 
138  to  that  in  proposed  Rule  139. 
Therefore  the  following  changes  have 
been  made  in  Rules  137  and  138:  (1)  The 
words  "members  of  the  underwriting 
syndicate  or  dealer  group"  have  been 
changed  to  "participant  in  the 
distribution";  (2)  the  words  "or  an 
effective"  have  been  added  to  the 
introductory  paragraphs;  (3)  the  word 
"issuer"  has  been  replaced  by  the  word 
"registrant";  and  (4)  the  words  "broker 
or"  have  been  added  wherever  the  word 
"dealer"  appears.  The  Commission  has 
determined  that  no  further  changes  to 
Rules  137  and  138  are  necessary.** 

V.  Lists  of  Subjects  in  17  CFR  Parts  230 
and  241 

Reporting  and  recordkeeping 
requirements;  Interpretive  releases. 
Securities. 

VI.  Statutory  Authority 

The  Commission  hereby  authorizes 
adoption  of  the  amendments  to  Rules 
137. 138  and  139  pursuant  to  its  statutory 
authority  under  Sections  6,  7,  8. 10  and 
19(a)  of  the  Securities  Act  of  1933. 


solicitation  to  purchase.  Research  transmitted  orally 
must  be  evaluated  in  the  context  of  the  entire  oral 
presentation,  e.g..  whether  the  brolter-dealer  or  the 
customer  initialed  the  contact,  the  sophistication  of 
the  customer,  and  the  normal  course  of  dealings 
with  the  customer  In  most  cases,  oral  transmission 
of  positive  research  by  sales  personnel  on  their  own 
initiative  would  constitute  both  a  solicitation  and  an 
inducement  to  purchase. 

"Rule  137  confirms  the  pubhcation  of  research 
reports  concerning  companies  in  registration  by 
brokers  or  dealers  that  are  not  participants  in  the 
distribution  of  the  companies'  securities  do  not  raise 
concerns  under  Section  5.  and  thus  do  not  require 
limitations  as  to  their  content  and  manner  of 
distribution. 

Rule  138  permits  publication  of  research  reports 
concerning  S-2/F-2  registrants  by  brokers  or 
dealers  that  are  participants  in  a  distribution,  so 
long  as  the  reports  are  published  in  the  regular 
course  of  business  and  contain  information, 
opinions  or  recommendations  regarding:  (1) 
nonconvertible  senior  securities  where  the  security 
in  registration  is  common  stock:  or  (2)  common 
stock  where  the  security  in  registration  is  a 
nonconvertible  senior  security.  While  paragraph  (b) 
of  Rule  139  imposes  greater  limitations  upon 
research  reports  concerning  an  S-1  or  S-2  company 
in  registration  where  reports  discuss  the  company 
or  any  class  of  its  securities,  the  less  restrictive 
limitations  of  Rule  138  apply  only  where  the  report 
concerns  a  class  of  the  company's  securities  which 
is  not  the  subject  of  the  offering  in  which  the  broker 
or  dealer  is  a  participant.  Because  the  markets  for 
nonconvertible  senior  securities  and  common  stock 
differ.  Rule  138  provides  a  somewhat  broader  safe 
harbor  in  circumstances  where  the  opportunity  to 
condition  the  market  is  lessened. 
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Text  of  Amendmenta 

In  accordance  with  the  foregoing,  Title 
17.  Chapter  II,  of  the  Code  o5  Federal 
Regalations  is  amended  as  foHows: 

PART  230-GENERAL  RULES  AND 
REGOLATKMIS,  SECURtTIES  ACT  OF 
1933 

1.  By  revising  (  230.137  to  read  as 
fallows:  \  L 

§230.137    Defln;«oner^''ofrOT«~, 
"partlcipalM",  or  "partMpaHon"  In  section 
2(11)  In  rataUng  to  oartaiM  puMlcMons  l>y 
parsons  Indapandant  of  participants  in  a 
distribution. 

The  terms  "offers",  "participates",  or 
"participation"  in  section  2(11)  of  the 
Act  shall  not  be  deemed  to  apply  to  the 
publication  or  distribution  of 
infoimation.  opifiions  or 
recoRunendatio  is  with  respect  to  the 
securities  of  a  registrant  which  is 
required  to  file  Reports  pursuant  to 
section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  and  proposes  to 
file,  has  filed  oritas  an  effective 
registration  statement  under  the 
Securities  Act  o  1933  if — 

(a)  Such  information,  opinions,  and 
recommendations  are  published  and 
distributed  in  the  regular  course  of  its 
business  by  a  broker  or  dealer  which  is 
not  and  does  not  propose  to  be  a 
participant  in  the  distribution  of  the 
security  to  which  the  registration 
statement  relates;  and 

(b)  Such  broker  or  dealer  receives  no 
consideration,  directly  or  indirectly,  in 
connection  with  the  publication  and 
distribution  of  such  information, 
opinions  or  recommendations  from  the 
registrant,  a  selling  security  holder  or 
any  participant  in  the  distribution  or  any 
other  person  int^ested  in  the  securities 
to  which  the  registration  statement 
relates,  and  sucli  information,  opinions 
or  recommendations  are  not  published  • 
or  distributed  pursuant  to  any 
arrangement  or  understanding,  direct  or 
indirect,  with  sutjh  registrant, 
underwriter,  dealer,  or  selling  security 
holder.  Provided,  however.  That  nothing 
herein  shall  forbid  payment  of  the 
regular  subscription  or  purchase  price  of 
the  document  or  other  written 
communication  in  which  such 
information,  opinions  or 
recommendations  appear. 

2.  By  revising  S  230.138  to  read  as 
follows: 

§23ai3«    OaflnNfon  Of  "offar  for  sals"  and 
"off ar  to  saN"  in  aactlons  2(1«)  and  S(c)  in 
ratatlon  to  eartain  puMlcatiens. 

(a)  Where  a  registrant  which  meets  all 
of  the  conditions  for  the  use  of  Form  S-2 
1§  239.12  of  this  chapter]  or  Form  F-2 
[§  239.32  of  this  chapter]  proposes  to 


I" 


file,  has  filed  or  has  an  effective 
registration  statement  under  The  Act 
relating  solely  to  a  nonconvertiWe  debt 
security  or  to  a  nonconvertible, 
nonparticipating  preferred  stock, 
publication  or  distribution  in  the  regular 
course  of  its  business  by  a  broker  or 
dealer  of  information,  opinions  or 
recommendatjons  relating  solely  to 
common  stock  or  to  debt  or  preferred 
stock  convertible  into  common  stock  of 
such  registrant  shall  not  be  deemed  to 
constitute  an  offer  for  sale  or  offer  to 
sell  the  security  to  which  such 
registration  statement  relates  for 
purposes  of  sections  2(10)  and  5(c)  of  the 
Act  even  though  such  broker  or  dealer  is 
or  will  be  a  participant  in  the 
distribution  of  the  security  to  which 
such  registration  statement  relates. 

(b)  Where  a  registrant  which  meets  all 
of  the  conditions  for  the  use  of  Form  S-2 
[§  239.12  of  this  chapter]  or  Form  F-2 
[§  239.32  of  this  chapter]  proposes  to 
file,  has  filed  or  has  an  effective 
registration  statement  under  the  Act 
relating  solely  to  common  stock  or  to 
debt  or  preferred  stock  convertible  into 
common  stock,  the  publication  or 
distribution  in  the  regular  course  of  its 
business  by  a  broker  or  dealer  of 
information,  opinions  or 
recommendations  relating  solely  to  a 
nonconvertible  debt  security,  or  to  a 
nonconvertible  nonparticipating 
preferred  stock  shall  not  be  deemed  to 
constitute  an  offer  for  sale  or  offer  to 
sell  the  security  to  which  such 
registration  statement  relates  for 
purposes  of  sections  2(10)  and  5{c)  of  the 
Act.  ever  though  such  broker  or  dealer 
is  or  will  be  a  participant  in  the 
distribution  of  the  security  to  which 
such  registration  statement  relates. 

3.  By  revising  §  230.139  to  read  as 
follows: 

§  230. 1 39    Dafinition  of  "offar  for  saia '  and 
"off ar  to  aaV"  In  sactions  2(10)  and  S<c)  in 
raiatioo  to  eartain  publications. 

Where  a  registrant  which  is 
required  to  file  reports  pursuant  to 
section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  proposes  to  file, 
has  filed  or  has  an  effective  registration 
statement  under  the  Securities  Act  of 
1933  relating  to  its  securities,  the 
publication  or  distribution  by  a  broker 
or  dealer  of  information,  an  opinion  or  a 
recommendation  with  respect  to  the 
registrant  or  any  class  of  its  securities 
shall  not  be  deemed  to  constitute  an 
offer  for  sale  or  offer  to  sell  the 
securities  registered  or  proposed  to  be 
registered  for  purposes  of  aections  2(10) 
and  5(c)  of  the  Act,  even  though  such 
broker  or  dealer  is  or  will  be  a 
participant  in  the  distribution  of  such 


securities,  if  ttte  conditions  of  paragraph 
(a)  or  (b)  have  been  met: 

(a)  The  registrant  «ieets  the  rcfistrani 
requirements  of  Form  S-3  ({  230.13  of 
this  chapter]  or  Form  F-3  ({  230:13  of 
this  chapter)  and  tke  mininuim  float  or 
investment  grade  securities  paowtsioas 
of  either  paragraph  (B)  (1)  or  (2)  of 
General  instruction  4  of  the  respectivt 
form  and  such  information,  opiaioa  or 
recommendation  is  oontained  in  a 
publication -which  is  distributed  with 
reasonable  regularity  in  the  normal 
course  of  business;  or 

(b)(1)  Such  information,  opinion  or 
recommendation  is  contained  m  a 
publication  which: 

(i)  Is  distributed  with  reasonable 
regularity  in  the  normal  course  of 
business  and 

(ii)  Includes  similar  information, 
opinions  or  recommendations  with 
respect  to  a  substantial  number  of 
companies  in  the  registrant's  industry, 
or  sub-industry,  or  cantains  « 
comprehensive  list  of  securities 
currently  recommend  by  soch  broker  or 
dealer. 

(2)  Such  information,  opinion  or 
recommendation  is  given  no  materially 
greater  space  or  prominence  in  such 
publication  than  that  given  to  other 
securities  or  registrants;  and 

(3)  An  opinion  or  recommendation  as 
favorable  or  more  favorable  as  to  the 
registrant  or  any  class  of  its  securities 
was  published  by  the  broker  or  dealer  in 
the  last  publication  of  such  broker  or 
dealer  addressing  the  registrant  or  its 
securities  prior  to  the  commencement  of 
participation  in  the  distribution. 

Instructions  to  Rule  139.  1 .  For  purposes  of 
paragraph  (a),  a  research  report  hai  not  been 
d;strtbuted  with  "reasonable  reguiarit}'"  if  (I 
contains  information,  an  opinion,  or  a 
reconunendation  concerning  a  company  w»th 
respect  to  which  a  broker  m  deiiler  currenliy 
IS  not  publifihiog  research. 

2._Where  projections  of  a  regisUanl's  sales 
or  earnings  are  included,  the  publication  must 
comply  with  the  foilowmg  in  ordpr  to  meet 
paragraphs  fb)(1)  and  (b)(3) 

A.  The  projectioas  must  have  been 
published  previously  on  a  regular  basis  in 
order  for  the  publication  to  meet  paragraph 
(b)(lMi): 

B.  The  projections  mus4  be  included  with 
respect  to  either  a  substantial  number  of 
companies  in  the  registrant's  industry  or  sub- 
industry  or  all  companies  in  a  comprehensive 
list  which  is  contained  in  the  publication,  and 
must  cover  the  same  periods  with  respect  to 
such  companies  as  with  respect  to  the 
registraaL  ui  order  to  meet  the  requirements 
of  paragraph  (b][ll(ii);  and 

C.  Because  projections  constitute  opinions 
within  the  meaning  of  the  Rule,  they  must 
come  within  paragraph  {b)!3). 

(Sees  6.  7. 10, 19(a)  48  Stat  78.  81.  85:  Sees. 
205.  109.  4«  Stat  906.  906:  Sec  8.  66  Stat  685: 
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Sec  30e(B)f2).  90  Stal.  57;  15  U.S.C  77f,  77g, 
77j.  77s(a|) 

PART  241— INTERPRETIVE  RELEASES 
RELATING  TO  THE  SECURITIES 
EXCHANGE  ACT  OF  1934  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

4.  By  amending  Part  241  by  adding  this 
release.  Release  No.  34-21332 
(September  19, 1984)  to  the  list  of 
interpretive  releases  set  forth 
thereunder. 

By  the  Commission. 
Dated:  September  19.  1984. 
Shirley  E.  Mollis, 

Arting  Secretary. 

\fH  l)oc  04-25408  Filvd  9-24-S4:  8:45  dm| 
nUJNQ  COM  WIO-OVH 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  299 

[Docket  No.  81N-0263I 

Designated  Names;  Revocation  of  Ust 
of  Official  Names  of  Drugs 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  the 
existing  list  of  official  names  of  drugs 
designated  by  the  agency. 
Nonproprietary  drug  names  listed  in 
USAN  and  the  USP  Dictionary  of  Drug 
Names  will  serve  as  "established 
names"  under  section  502(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  352(e))  unless  FDA  designates 
an  official  name  for  a  drug  because  it 
finds  the  name  listed  in  that  volume  to 
be  unduly  complex  or  not  useful.  This 
action  will  make  it  unnecessary  for  FDA 
to  publish  routinely  as  official  names 
those  names  of  drugs  listed  in  USAN 
and  the  USP  Dictionary  of  Drug  Names. 
This  action  will  not  affect  the 
availability  to  the  public  of  current 
information  on  acceptable  "established 
names"  of  drugs. 

DATES:  Effective  on  November  26. 1984. 
The  Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  the  publication  in  §  299.4  effective 
September  25. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  Farha,  Center  for  Drugs  and  Biologies 
(formerly  National  Center  for  Drugs  and 
Biologies)  (HFN-360).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rorkville,  MD  20857,  301-443-6490. 


SUI>PLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  luly  16, 1982  (47  FR 
31008).  FDA  proposed  to  revoke  the 
existing  list  of  official  names  of  drugs 
designated  by  the  agency.  Under  the 
proposal,  nonproprietary  drug  names 
adopted  by  the  U.S.  Adopted  Name 
Council  (for  which  names  the 
abbreviation  USAN  is  generally  used), 
and  other  official  or  common  or  usual 
names  listed  in  USAN  and  the  USP 
Dictionary  of  Drug  Names  would  serve 
as  "established  names"  under  section 
502(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  352(e))  unless 
FDA  designates  an  official  name  for  a 
drug  because  it  finds  the  USA.N  or  other 
official  or  common  or  usual  name  to  be 
unduly  complex  or  not  useful.  This 
action  was  taken  because  FDA's  routine 
publication  of  official  names  of  drugs 
was  considered  duplicative  and 
unnecessary  in  light  of  the  skill  and 
expertise  the  USAN  Council  has  shown 
in  deriving  useful  nonproprietary  names 
for  drugs,  because  of  the  wide  publicity 
each  USAN  quickly  receives,  and 
because  the  drug  names  which  FDA  has 
designated  in  the  past  as  official  names 
have  been  almost  identical  to  those 
adopted  by  the  USAN  Council. 

Interested  persons  were  given  60  days 
to  submit  written  comments  on  the 
proposed  rule.  The  agency  received 
three  comments,  two  of  which  indicated 
support  for  the  proposed  rule.  A 
summary  of  the  third  comment  and  the 
agency's  response  to  it  follows: 

1.  The  comment  stated  that  the 
proposed  rule  as  written  is  confusing  in 
regard  to  the  hierarchical  selection  of 
"established  names"  of  drugs.  The 
comment  stated  that  some  entities  have 
compendial  names  that  are  not  USAN 
adopted  names,  and  some  entities  have 
USAN  adopted  names  that  are  not  listed 
in  the  compendia.  Therefore,  the 
comment  recommended  that  a  clearer 
alternative  to  the  selection  of  an 
"established  name"  would  be  (1)  the 
compendial  name,  or  (2)  the  USAN 
adopted  name  in  the  absence  of  a 
compendial  name,  or  (3)  the  common  or 
usual  name  in  the  absence  of 
compendial  or  USAN  adopted  name. 

The  purpose  of  the  proposal  was  not 
to  substitute  the  use  of  compendial 
names  for  official  names  but,  rather,  to 
use  those  nonproprietary  names  listed  in 
the  volume  USAN  and  the  USP 
Dictionary  of  Drug  Names  as 
established  names  of  drugs.  In  the 
agency's  view,  the  USAN  and  the  USP 
Dictionary  of  Drug  Names  is  preferable 
to  the  compendia  as  a  source  of 
established  names  of  drugs  for  several 
reasons.  First,  the  volume  is  more 
comprehensive  than  the  compendia  in 
that  it  includes  USAN  adopted  names 


and  compendial  names  as  well  as 
common  or  usual  names.  Further,  it  is 
published  yearly  as  opposed  to  every  5 
years  as  is  the  compendia  and. 
therefore,  can  provide  a  more  up-to-date 
source  of  drug  names  which  is  its 
primary  purpose.  Moreover,  because  a 
liaison  representative  of  FDA  sits  on  the 
USAN  Council,  the  agency  plays  a  more 
prominent  role  in  the  establishment  of 
names  listed  in  the  volume  than  it  does 
in  listing  products  in  the  compendia. 

Another  reason  is  that  a  drug  name 
adopted  by  the  USAN  Council  usually  is 
established  by  the  time  the  relevant  new 
drug  application  is  filed  with  FDA  and 
well  before  the  drug  would  be 
considered  for  recognition  in  the 
compendia.  When  choosing  an  adopted 
name,  the  USAN  Council  does  so  with 
the  expectation  that  the  name  will  be 
suitable  for  subsequent  designation  as 
the  title  of  the  monograph  should  the 
drug  be  recognized  in  the  compendia.  To 
assure  such  acceptability,  the  U.S. 
Pharmacopeial  Convention,  one  of  the 
three  organizations  that  sponsor  the 
USAN  program,  is  represented  on  the 
USAN  Council.  Because  names  of  drug 
substances  that  appear  in  both  USAN 
and  the  USP  Dictionary  of  Drug  Names 
and  the  compendia  are  the  same,  the  net 
result  suggested  by  the  comment  will 
still  be  realized. 

The  agency  recognizes  that  there  are 
some  drugs  that  have  a  compendial 
name,  but  do  not  have  a  USAN.  Drugs 
that  fall  into  this  class,  such  as  digitalis, 
digitoxin,  and  phenobarbital,  were 
included  in  a  compendia  before  the 
USAN  Council  started  designating 
names.  These  drugs,  however,  are  still 
included  in  USAN  and  the  USP 
Dictionary  of  Drug  Names.  Therefore. 
the  reference  in  the  regulation  to  the 
name  in  USAN  and  the  USP  Dictionary 
of  Drug  Names  covers  both  compendial 
names  and  USAN's. 

2.  The  comment  also  stated  that  the 
language  in  proposed  §299.4(e)  should 
be  changed  to  make  clear  that  the  drug 
names  listed  in  USAN  and  the  USP 
Dictionary  of  Drug  Names,  which 
persons  can  rely  on  as  the  "established 
names."  are  only  those  names  listed  in 
the  publication  which  are  designated  as 
USAN's.  The  comment  pointed  out  that 
USAN  and  the  USP  Dictionary  of  Drug 
Names  contains  numerous  names  of 
drugs  that  are  listed  for  historical 
purposes  only  which  are  not  USAN's. 

The  agency  does  not  agree  with  the 
comment.  The  drug  names  listed  in 
USAN  and  the  USP  Dictionary  of  Drug 
Names  include  compendial  names  and 
USAN's  as  well  as  other  unofficial 
names  of  drugs.  Therefore,  the  names 
listed  in  USAN  and  the  USP  Dictionary 
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of  Drug  Names,  which  persons  can  rely 
on  as  "established  names,"  are  not 
hmited  to  those  names  officially 
designated  as  USAN's  in  the  publication 
but,  rather,  all  names  listed  in  that 
publication. 

In  a  notice  appearing  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
withdrawing  a  proposal  which  was 
published  in  the  Federal  Register  of 
September  13, 1977  (42  FR  45938)  to 
update  the  list  of  official  names  of  drugs. 
The  official  names  proposed  in  the 
September  13. 1977  document  have  since 
been  adopted  by  the  USAN  Council. 
Accordingly,  because  this  final  rule 
revokes  the  existing  list  of  official 
names  of  drugs  (21  CFR  299.20)  and 
accepts  drug  names  adopted  by  the 
USAN  Council  as  the  "established 
names"  of  drugs,  FDA  believes  that  is 
not  necessary  to  issue  a  final  rule  based 
on  the  September  13. 1977  proposal. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(12)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
final  rule  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  TJierefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

In  accordance  with  Executive  Order 
12291  and  thd  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  FDA  has  analyzed  the 
economic  impact  of  this  rule.  The 
agency  has  dettrmined  that  the  rule 
would  not  aff^fct  the  availability  to  the 
public  of  currf  it  information  on 
acceptable  established  names  of  drugs. 
Further,  it  would  not  result  in  any 
significant  increase  in  cost  for  obtaining 
this  information.  Information  concerning 
established  names  of  drugs  would  be 
available  in  USAN  and  the  USP 
Dictionary  of  Drug  Names  instead  of  the 
Code  of  Federal  Regulations.  USAN  and 
the  USP  Dictionary  of  Drug  Names  is 
republished  annually,  and  it  can  be 
found  in  mostynedical  libraries.  Most 
interested  peraons  needing  this 
information,  trbreover,  probably  already 
possess  a  current  copy  of  this  volume, 
because  it  hat  been  widely  used  in  the 
past  as  a  reliable  and  up-to-date  source 
for  nonproprietary  names  of  drugs.  Drug 
manufacturers,  which  normally  are  the 
persons  that  request  the  USAN  Council 
to  designate  a  drug  name,  are  especially 
likely  to  possess  this  volume.  For  these 
reasons,  therefore,  the  agency  has 
determined  that  the  final  rule  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  12291.  Further,  the  agency 
certifies  that  the  rule,  if  implemented, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 


defined  by  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  21  CFR  Part  299 

Drugs,  official  names.  Incorporation 
by  reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  301,  501. 
502.  505.  508.  701(a).  52  Stat.  1042-1043 
as  amended.  1049-1053  as  amended, 
1055,  76  Stat.  789-790  as  amended  (21 
U.S.C.  331,  351,  352,  355,  358,  371(a)))  and 
under  21  CFR  5.11.  Part  299  is  amended 
as  follows: 

PART  299— DRUGS;  OFFICIAL  NAMES 
AND  ESTABLISHED  NAMES 

1.  In  §  299.4  by  revising  the  second 
sentence  of  paragraph  (d)  and  by  adding 
new  paragraphs  (e)  and  (f),  to  read  as 
follows: 

§  299.4    Established  names  of  drugs. 

•  *  «  •  • 

(d)  *  *  *  In  addition,  the  Food  and 
Drug  Administration  agrees  with 
"Guiding  Principles  for  Coining  U.S. 
Adopted  Names  for  Drugs,"  published  in 
USA^  and  the  USP  Dictionary  of  Drug 
Names  (USAN  1985  ed.,  1961-1984 
cumulative  list),  which  is  incorporated 
by  reference.  Copies  are  available  from: 
U.S.  Pharmacopeial  Convention,  Inc., 
12601  Twinbrook  Parkway,  Rockville, 
MD  20852.  or  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW..  Washington. 
DC  20408.  *   *   * 

(e)  The  Food  and  Drug  Administration 
will  not  routinely  designate  official 
names  under  section  508  of  the  act.  As  a 
result,  the  established  name  under 
section  502(e)  of  the  act  will  ordinarily 
be  either  the  compendial  name  of  the 
drug  or,  if  there  is  no  compendial  name, 
the  common  and  usual  name  of  the  drug. 
Interested  persons,  in  the  absence  of  the 
designation  of  an  official  name,  may  rely 
on  as  the  established  name  for  any  drug 
the  nonproprietary  name  listed  in  USAN 
and  the  USP  Dictionary  of  Drug  Names. 
The  Food  and  Drug  Administration, 
however,  will  contmue  to  publish 
official  names  under  the  provisions  of 
section  508  of  the  act  when  the  agency 
determines  that:  (l)The  USAN  of  other 
official  or  common  or  usual  name  is 
unduly  complex  or  is  not  useful  for  any 
other  reason;  (2)  two  or  more  official 
names  have  been  applied  to  a  single 
drug,  or  to  two  or  more  drugs  that  are 
identical  in  chemical  structure  and 
pharmacological  action  and  that  are 
substantially  identical  in  strength, 
quality,  and  purity;  or  (3)  no  USAN  or 
other  official  or  common  or  usual  name 
has  been  applied  to  a  medically  useful 
drug.  Any  official  name  published  under 


section  506  of  the  act  will  be  the 
established  name  of  the  drug. 

(0  A  cumulative  list  of  U.S.  adopted 
names  selected  and  released  since  June 
15, 1961.  is  published  yearly  by  the  U.S. 
Pharmacopeial  Convention,  Inc.,  in 
USAN  and  the  USP  Dictionary  of  Drug 
Names.  Copies  may  be  purchased  from 
the  U.S.  Pharmacopeial  Convention,  Inc., 
12601  Twinbrook  Parkway,  Rockville, 
MD  20852. 

{ 299.20    [RwnovMl] 

2.  By  removing  Subpart  B — Designated 
Names,  consisting  of  S  299.20  Drugs; 
officio/  names,  and  marking  it 
"(Reserved)." 

Effective  date.  This  regulation  is 
effective  November  26. 1984. 

(Sees.  301.  501,  502.  505,  508.  701(a),  52  Stat 
1042-1043  as  amended.  1049-1053  a* 
amended  1055.  76  Stat.  788-790  as  amended 
[21  U.S.C.  331,  351,  35Z  355.  35a  371(a))) 

Dated:  August  27. 1984.  , 

Frank  E.  Young.  I 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Hacklar, 
Secretary  of  Hea J th  and  Human  Sen  ices. 

(FR  Doc  »«-2«526  Filed  »-2«-M.  S«  >m| 
MLUNO  COOC  4t«0-01-M 


I>EPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  ttte  Assistant  S«cretary  for 
Public  artd  Indian  Housing 

24  CFR  Parts  904,  905,  913,  960,  and 
965 

[Docket  No.  R-«4-1144;  FR-18«2] 

Definition  of  Income,  Income  Umlts, 
Rent  and  Reexamination  of  Family 
iricome  for  ttte  Public  and  Indian 
Housing  Programs 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Final  rule;  correction 

summary:  This  document  corrects  a 
final  rule  that  appeared  in  the  Federal 
Register  on  Monday,  May  21.  1984  (49 
FR  21475).  which  implemented  a 
definition  of  income,  established  income 
limits  for  admission,  set  rental  payment 
levels,  and  provided  for  reexamination 
of  income  for  certain  housing  assistance 
programs.  Previous  correction 
documents  were  published  in  the 
Federal  Register  on  June  29. 1984  and 
July  16,  1984.  This  action  is  necessary  to 
correct  a  discrepancy  between  the 
preamble  and  the  rule  concerning  the 
applicability  of  the  ten  percent  annual 
cap  on  rent  increases  to  the  Mutual  Helo 


3757t      Federal  Register  /  Vol.  49.  No.  187  /  Tuesday,  September  25.  1984  /  Rules  and  Regulations 


984 


Homeownership  Program  and  to  insert 
omitted  language  and  punctuation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Amaudo.  Office  of  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  Room  6230,  451 
Seventh  Street,  SW.,  Washington.  D.C. 
20410.  (202)  755-6522.  (This  is  not  a  toll- 
free  number.) 

SUPPLEMENTARY  INFORMATION:  On  page 
21484.  first  column,  line  12  of  the  Federal 
Register  published  on  May  21.  1984.  the 
preamble  of  the  rule  indicated  that 
§  913.107(dl  applied  the  ten  percent  cap 
to  the  Mutual  Help  Program.  However, 
on  page  21488,  thi.rd  column  of  that  same 
issue,  the  text  of  §  913.107(d]  did  not 
apply  the  cap  to  that  program.  By 
omitting  reference  to  the  applicability  of 
paragraph  (c)(2),  this  correction  changes 
the  rule  text  to  conform  to  the  preamble 
and  to  the  Department's  original  intent. 
This  correction  also  inserts  a  missing 
word  and  parenthesis  in  §  913.109, 
published  on  page  21488,  third  column, 
and  a  missing  comma  in  the  heading  of 
P-:n-t  960.  which  appeared  on  page  21491, 
third  column. 

PART  913— (AMENDED]  ' 

Accordingly,  the  Department  is 
correcting  24  CFR  Part  913.  published  on 
May  21.  1984,  as  follows: 

1.  Section  913.107(d)  is  corrected  to 
read  as  follows:  i 

§  913.107    Total  tenant  payment. 

*  •  •  •  • 

(d)  Mutual  help  homeownership 
projects.  Paragraphs  (a)  and  (b)  of  this 
section  shall  not  apply  to  Mutual  Help 
Homeownership  projects  (sed  §  905.416 
of  this  chapter). 


§913.109    [Amended) 

2.  Section  913.109(a)  is  corrected  by 
changing  the  words  in  the  first  sentence 
following  the  word  "pertinent"  to  the 
following:  "regulations  (Part  960. 
Subpart  B)." 

PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

3.  The  heading  of  Part  960  is  corrected 
to  read  as  set  forth  above. 

Dated:  September  19,  1984. 
Grady  |.  Norm, 

Assistant  General  Counsel  for  Regulations. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part*  19,  240,  245,  250,  251, 
270,  275.  and  285 

IT.D.  ATF-1851 

Electronic  Fund  Transfer  for  Alcohol 
and  Tobacco  Taxpayments 

agency:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  Treasury. 
action:  Final  rule.Treasury  decision. 


SUMMARY:  This  final  rule  implements 
section  27(c)  of  The  Deficit  Reduction 
Act  of  1984,  Pub.  L.  98-369.  Section  27(c) 
of  Pub.  L.  98-369  amends  26  U.S.C.  5061, 
relating  to  the  method  of  payment  of  tax 
on  distilled  spirits,  wine  and  beer,  and 
amends  26  U.S.C.  5703(b),  relating  to  the 
method  of  payment  of  tax  on  tobacco 
products  and  cigarette  papers  and  tubes. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  for  tax  remittances  required  to 
be  paid  on  and  after  September  30, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Mullen.  (202)  566-7531,  or 
John  A.  Linthicum,  (202)  566-7626. 
SUPPLEMENTARY  INFORMATION:  Section 
27(c)  of  Pub.  L.  9»-369  requires  tax 
remittances  to  be  made  using  electronic 
fund  transfer  (EFT)  for  any  person  who 
in  any  12  month  period  ending 
December  31,  was  liable  for  a  gross 
amount  equal  to  or  exceeding  $5,000,000 
in  excise  taxes  on  alcohol  products,  or 
tobacco  products,  and  cigarette  papers 
and  tubes. 

Regulations  promulgated  by  the 
Treasury  Department  in  January  1981 
would  have  required  payment  of  alcohol 
and  tobacco  taxes  by  electronic  transfer 
in  the  case  of  taxpayers  who  paid  $5 
million  or  more  in  those  taxes  in  the 
previous  fiscal  year.  These  regulations 
have  never  become  effective  because  of 
restrictions  included  in  the  continuing 
appropriations  Acts  for  the  Treasury 
Department. 

The  Deficit  Reduction  Act  of  1984 
recognizes  electronic  fund  transfer  as  an 
established,  accurate  and  more  effective 
method  of  transferring  large  sums  of 
money  than  the  present  system  where 
taxpayers  attach  a  check  to  a  return 
which  is  then  mailed  to  the  Treasury' 
Department  Accordingly,  the  Act 
requires  the  electronic  transfer  of  excise 
tax  payments  for  alcohol  and  tobacco 
products.  However,  to  prevent  any 
undue  burden  on  taxpayers  liable  for 
small  amounts  of  tax.  Congress  decided 
to  require  payment  by  electronic  fund 
transfer  only  by  taxpayers  who  were 
liable  for  $5  million  or  more  in  the 


applicable  tax  during  the  preceedmg 
calendar  year. 

The  requirement  of  payment  by 
electronic  fund  transfer  applies  to 
domestic  producers  and  manufacturers 
(including  Puerto  Rican  producers  and 
manufacturers),  .to  importers  of  taxable 
alcohol  and  tobacco  products,  cigarette 
papers  and  tubes,  and  to  persons 
bringing  such  commodities  into  the 
United  States  from  the  Virgin  Islands. 

The  determination  of  whether  a 
person  was  liable  for  $5  million  or  more 
in  alcohol  or  tobacco  tax  in  any 
calendar  year  is  to  be  made  by  reference 
to  the  person's  gross  tax  liability, 
without  regard  to  any  drawbacks. 
credits,  or  refunds.  However,  erroneous 
overpayments  are  not  taken  into 
account  in  summarizing  the  gross  tax 
liability.  The  term  "person"  includes  all 
members  of  a  controlled  group  of 
corporations  as  defined  in  26  U.S.C. 
1563.  Likewise,  all  plants  at  which  a 
person  carries  on  business  are  to  be 
aggregated.  Additionally,  this 
determination  is  to  be  made  treating  all 
types  of  distilled  spirits  as  one  product. 
Likewise,  all  types  of  beer  will  be 
treated  as  one  product,  and  all  types  of 
wines  will  be  treated  as  one  product.  In 
the  case  of  tobacco,  the  determination  is 
to  be  made  by  reference  to  all  types  of 
taxable  tobacco  products,  e.g.  a  person 
liable  for  tax  with  respect  to  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes,  would  be  treated  as 
liable  for  tax  with  respect  to  one 
product. 

Regulatory  Flexibility  Act 

The  provisions  of  the  regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  fiexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

Executive  Order  12291 

This  final  rule  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193)  because  the  rule  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more 
(although  the  underlying  statute  which  is 
being  implemented  will  have  a  net  effect 
of  increased  revenues  in  fiscal  year 
1985):  it  will  not  result  in  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries,  or  Federal,  State, 
or  local  government  agencies,  or 
geographic  regions;  and  it  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
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enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  section 
3507  of  the  Paperwork  Reduction  Act  of 
1980,  Pub.  L  98-511,  44  U.S.C.  Chapter 
35  (Control  Number  1512-0457). 
Comments  relating  to  ATFs  compliance 
with  5  CFR  Part  1320— Controlling 
Paperwork  Burdens  on  the  Public, 
should  be  submitted  to:  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  ATF  Desk  Officer,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Notice  and  Public  Procedure 

This  final  rule  is  promulgated  without 
notice  and  public  procedure,  as  required 
by  5  U.S.C.  553(b),  because  it  is  a  rule  of 
procedure.  Moreover,  notice  and  public 
procedure  are  unnecessary  and 
impracticable  in  this  case  because 
immediate  guidance  is  necessary  to 
implement  the  use  of  EFT  for  tax 
remittances  on  and  after  September  30. 
1984,  the  effective  date  of  section  27(c) 
of  The  Deficit  Reduction  Act  of  1984. 

Effective  Date 

Because  this  final  rule  implements 
section  27(c)  of  Pub.  L.  98-369,  which 
was  enacted  on  July  17, 1984  with  an 
effective  date  of  September  30,  1984,  it  is 
impracticable  to  publish  this  final  rule 
thirty  days  before  its  effective  date 
under  5  U.S.C.  553(d). 

List  of  Subjects 

27  CFR  Part  19  \ 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  fund  transfer. 
Excise  taxes.  Exports,  Gasohol,  Imports. 
Labeling,  Liquors.  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings,  Surety  bonds. 
Transportation.  Virgin  Islands. 
Warehouses,  Wine. 

27  CFR  Part  240 

Administrative  practice  and 
procedure,  Authority  delegations. 
Claims,  Electronic  fund  transfer.  Excise 
taxes.  Exports,  Food  additives.  Fruit 
juices.  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research.  Scientific 
equipment.  Spices  and  flavorings.  Surety 


bonds.  Transportation,  Vinegar. 
Warehouses,  Wine. 

27  CFR  Part  245 

Administrative  practice  and 
procedure.  Authority  delegations.  Beer, 
Claims,  Electronic  fund  transfer.  Excise 
taxes.  Exports.  Labeling,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Surely  bonds, 
Transportation. 

27  CFR  Part  250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations,  Beer, 
Customs  duties  and  inspection. 
Electronic  fund  transfer.  Excise  taxes. 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Transportation,  Virgin  Islands, 
Warehouses,  Wine. 

27  CFR  Part  251  I 

Administrative  practice  and  ] 

procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations.  Beer. 
Customs  duties  and  inspection. 
Electronic  fund  transfer.  Excise  taxes. 
Labeling,  Liquors,  Packaging  and 
containers.  Perfume,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wine.  |» 

27  CFR  Part  270 

Administrative  practice  and 
procedure.  Authority  delegations,  Cigars 
and  cigarettes.  Claims,  Electronic  fund 
transfer.  Excise  taxes.  Labeling, 
Packaging  and  containers,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Cigars  and 
cigarettes.  Claims.  Customs  duties  and 
inspection,  Electronic  fund  transfer. 
Excise  taxes.  Imports,  Labeling, 
Packaging  and  containers.  Penalties, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Seizures 
and  forfeitures.  Surety  bonds.  Virgin 
Islands,  Warehouses. 

27  CFR  Part  285 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Cigars  and 
cigarettes.  Claims,  Customs  duties  and 
inspection.  Electronic  fund  transfer. 
Excise  taxes.  Packaging  and  containers, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Suretv  bonds. 


Drafting  Infonnation 

The  principal  authors  of  this 
document  are  Clifford  A.  Mullen  and 
)ohn  A.  Linthicum  of  the  Regulations 
and  Procedures  Division.  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 

Authority  and  Issuance 

These  regulations  are  issued  under  the 
authority  contained  in  26  U.S.C.  6302(c) 
and  7805.  Accordingly.  Title  27  CFR  is 
amended  as  follows: 

PART  1»— DISTILLED  SPIRfTS 
PLANTS 

1.  Section  19.523a  is  revised  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  revised,  {  19.523a  reads  as 
follows: 

§  19.S23a    Payment  of  tax  t>y  •(•ctronic 
fund  transfar. 

(a)  General.  (1)  Each  taxpayer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  distilled  spirits  taxes 
combining  tax  habilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  shall  use  a  commercial  bank  in 
making  payment  by  electronic  fimd 
transfer  (EFT)  of  distilled  spirits  taxes 
during  the  succeeding  calendar  year. 
Payment  of  distilled  spirits  taxes  by 
cash,  check,  or  money  order,  as 
described  in  S  19.524,  is  not  authorized 
for  a  taxpayer  who  is  required,  by  this 
section,  to  make  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liability  is  defined  as  the 
gross  tax  liability  on  all  taxable 
withdrawals  and  importations 
(including  distilled  spirits  products 
brought  into  the  United  States  from 
Puerto  Rico  or  the  Virgin  Islands)  dunng 
the  calendar  year,  without  regard  to  any 
drawbacks,  credits,  or  refunds,  for  all 
premises  from  which  such  activities  are 
conducted  by  the  taxpayer. 
Overpayments  are  not  taken  into 
account  in  summarizing  the  gross  tax 
liability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  m  26  U.S.C. 
1563,  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4.  These  criteria 
are  not  the  same  criteria  applied  to  a 
controlled  group  of  corporations  under 
Subpart  H  of  this  part,  for  the  puposes  of 
filing  bonds  covering  more  than  one 
distilled  spirits  plant. 

(3)  A  taxpayer  who  is  required  by  this 
section  to  make  remittances  by  EFT. 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  return.  ATF  F  5110.32 
or  ATF  F  5110.35.  for  each  distilled 


3^78 


Fedaral  Register  /  Vol.  49.  No.  187  /  Tuesday.  September  25.  1984  /  Rules  and  Regulations 


984 


spirits  plant  from  which  spirits  are 
withdrawn  upon  determination  of  tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  fax 
by  EFT.  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
five  million  dollars  in  distilled  spirits 
taxes  during  the  previous  calendar  year. 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  shall  notify,  in  writing,  the 
regional  director  (compliance),  for  each 
region  in  which  faxes  are  paid.  The 
notice  shall  be  an  agreement  to  make 
remittances  by  EFT. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank  to  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  fo  the  Treasury  Account 
as  provided  in  paragraph  (e)  of  this 
section.  The  request  shall  be  made  to 
the  bank  early  enough  for  the  transfer  to 
be  made  to  the  Treasury  Account  by  no 
later  than  the  close  of  business  on  the 
last  day  for  filing  the  return,  prescribed 
in  §  19.523.  The  request  shall  take  into 
account  any  time  limit  established  by 
the  bank. 

f3)  If  a  taxpayer  was  liable  for  less 
than  five  million  dollars  in  distilled 
spirits  taxes  during  the  preceding 
calendar  year,  combining  fax  liabilities 
incurred  under  this  part  and  Parts  250 
and  251  of  this  chapter,  the  taxpayer 
may  choose  either  to  continue  remitting 
the  tax  as  provided  in  this  section  or  to 
remit  the  fax  with  the  return  as 
prescribed  by  §  19.524.  Upon  filing  the 
first  return  on  which  the  taxpayer 
chooses  to  discontinue  remitting  the  tax 
by  EFT  and  to  begin  remitting  the  tax 
with  the  tax  return,  the  taxpayer  shall 
notify  the  regional  director  (compliance) 
by  attaching  a  written  notification  to 
ATF  F  5110.32  or  ATF  F  5110.35,  stating 
that  no  taxes  are  due  by  EFT,  because 
the  tax  liability  during  the  preceding 
calendar  year  was  less  than  five  million 
dollars,  and  that  the  remittance  shall  be 
filed  with  the  tax  return. 

(c)  Remittance.  (1)  Each  taxpayer 
shall  show  on  the  return.  ATF  F  5110.32 
or  ATF  F  5110.35.  information  about 
remitting  the  tax  for  that  return  by  EFT 
and  shall  file  the  return  with  the  director 
of  the  service  center,  district  director,  or 
regional  director  (compliance),  in 
accordance  with  the  instructions  on 
ATF  F  5110.32  or  ATF  F  5110.35. 

(2)  Remittances  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  fo  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  to  the  Treasury 
Account,  in  accordance  with  the 
procedures  established  by  the  bank. 


(3)  When  the  taxpayer  directs  the 
bank  to  effect  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (b)(2)  of  this  section,  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  banking 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 

(d)  Failure  to  request  an  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5684,  6651,  or  6656,  as  applicable, 
for  failure  to  make  a  taxpayment  by  EFT 
on  or  before  the  close  of  business  on  the 
prescribed  last  day  for  filing. 

(e)  Procedure.  Upon  the  notification 
required  under  paragraph  (b)(1)  of  this 
section,  the  regional  director 
(compliance)  will  issue  fo  the  taxpayer 
an  ATF  Procedure  entitled.  Payment  of 
Tax  by  Electronic  Fund  Transfer.  This 
publication  outlines  the  procedure  a 
taxpayer  is  to  follow  when  preparing 
returns  and  EFT  remittances  in 
accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  preparing 
EFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  date.  Any  taxpayer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  distilled 
spirits  taxes  during  calendar  year  1983, 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  (1)  shall  submit  the  notice 
required  by  paragraph  (b)(1)  of  this 
section  on  or  before  September  30, 1984, 
and  (2)  shall  begin  making  remittances 
by  EFT,  for  remittances  which  are 
required  to  be  paid  on  or  after 
September  30,  1984. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1512-0457) 
(Act  of  August  16.  1954,  68A  Slat.  775.  as 
amended  (26  U.S.C.  6302):  sec.  201.  Pub.  L.  85- 
859,  72  Stat.  1336,  as  amended  (26  U.S.C. 
5061)) 

2.  Paragraph  (a)  of  §  19.524  is  revised 
to  conform  to  the  above  revision.  As 
revised,  paragp-aph  (a)  of  §  19.524  reads 
as  follows:      | 

§  19.524    Manner  of  fHlmj  returns. 

(a)  Each  return  on  ATF  F  5110.32  or 
5110.35  shall  be  filed  with  the  district 
director,  director  of  the  service  center, 
or  regional  director  (compliance),  in 
accordance  with  the  instructions  on  the 
form.  If  the  return  and  remittance  are  to 
be  filed  with  a  designated  ATF  Officer, 
the  proprietor  shall  file  the  return  and 
remittance  no  later  than  2:00  p.m.  on  the 
date  the  return  is  required  to  be  filed. 


PART  240— WINE 

3.  Section  240.591a  is  revised  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  revised,  §  240.591a  reads  as 
follows: 

§  240.59  la    Payment  of  tax  by  electronic 
fund  transfer. 

(a)  General.  (1)  Each  taxpayer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  wine  taxes  combining 
tax  liabilities  incurred  under  this  part 
and  Parts  250  and  251  of  this  chapter. 
shall  use  a  commercial  bank  in  making 
payment  by  electronic  fund  transfer 
(EFT)  of  wine  taxes  during  the 
succeeding  calendar  year.  Payment  of 
wine  taxes  by  cash,  check,  or  money 
order,  as  described  in  §  240.591.  is  not 
authorized  for  a  taxpayer  who  is 
required,  by  this  section,  to  make 
remittances  by  EFT.  For  purposes  of  this 
section,  the  dollar  amount  to  tax  liabihty 
is  defined  as  the  gross  tax  liability  on  all 
taxable  withdrawals  and  importations 
(including  wines  brought  into  the  United 
States  from  Puerto  Rico  or  the  Virgin 
Islands)  during  the  calendar  year, 
without  regard  to  any  drawbacks, 
credits,  or  refunds,  for  all  premises  from 
which  such  activities  are  conducted  by 
the  taxpayer.  Overpayments  are  not 
taken  into  account  in  summarizing  the 
gross  tax  liability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  28  U.S.C. 
1563.  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4. 

(3)  A  ta.xpayer  who  is  required  by  this 
section  fo  make  remittances  by  EFT, 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  return,  Form  2050  or 
Form  2052,  for  each  bonded  wine  cellar 
or  bonded  winery  from  which  wine  is 
withdrawn  upon  determination  of  tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  tax 
by  EFT,  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
five  million  dollars  in  wine  taxes 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  during  the  previous  calendar 
year,  shall  notify,  in  writing,  the  regional 
director  (compliance),  for  each  region  in 
which  taxes  are  paid.  The  notice  shall 
be  an  agreement  to  make  remittances  by 
EFT. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank  to  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  to  the  Treasury  Account 
as  provided  in  paragraph  (e)  of  this 
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section.  The  request  shall  be  made  to 
the  bank  early  enough  for  the  transfer  to 
be  made  to  the  Treasury  Account  by  no 
later  than  the  close  of  business  on  the 
last  day  for  filing  the  return,  prescribed 
in  §  240.591  or  I  240.594.  The  request 
shall  take  into  account  any  time  limit 
established  by  the  bank. 

(3)  If  a  Taxpayer  was  liable  for  less 
than  five  million  dollars  in  wine  taxes 
during  the  preceding  calendar  year, 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  the  taxpayer  may  choose  either 
to  continue  remitting  the  tax  as  provided 
in  this  section  or  to  remit  the  tax  with 
the  return  as  prescribed  by  §  240.591. 
Upon  filing  the  first  return  on  which  the 
taxpayer  chq^es  to  discontinue 
remitting  thelax  by  EFT  and  to  begin 
remitting  the>ax  with  the  tax  return,  the 
taxpayer  shai !  notify  the  regional 
director  (corr.  jjiance)  by  attaching  a 
written  notifi  ation  to  Form  2050  or 
Form  2052,  st  iting  that  no  taxes  are  due 
by  EFT,  because  the  tax  liability  during 
the  preceding  calendar  year  was  less 
than  five  million  dollars,  and  that  the 
remittance  shall  be  filed  with  the  tax 
return. 

(c)  Remittance.  (1)  Each  taxpayer 
shall  show  on  the  return,  Form  2050  or 
Form  2052,  information  about  remitting 
the  tax  for  that  return  by  EFT  and  shall 
file  the  return  with  the  director  of  the 
service  center,  district  director,  or 
regional  director  (compliance),  in 
accordance  with  the  instructions  on 
Form  2050  or  Form  2052. 

(2)  Remittance  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  to  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  to  the  Treasury 
Account,  in  accordance  with  the 
procedures  established  by  the  bank. 

(3)  When  the  taxpayer  directs  the 
bank  to  effect  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (b)(2)  of  this  section,  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  banking 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 

(d)  Failure  to  request  an  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5684,  6651,  or  6656,  as  appHcable, 
for  failure  to  make  a  taxpayment  by  EFT 
on  or  before  the  close  of  business  on  the 
prescribed  last  day  for  filing. 

(e)  Procedure.  Upon  the  notification 
required  under  paragraph  (b)(1)  of  this 
section,  the  regional  director 
(compliance)  will  issue  to  the  taxpayer 
an  ATF  Procedure  entitled,  Payment  of 
Tax  by  Electronic  Fund  Transfer.  This 
pubhcation  eutlines  the  procedure  a 


taxpayer  is  to  follow  when  preparing 
returns  and  EFT  remittances  in 
accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  preparing 
EFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  date.  Any  taxpayer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  wine 
taxes  during  calendar  year  1983, 
combining  tax  Uabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  (1)  shall  submit  the  notice 
required  by  paragraph  (b)(1)  of  this 
section  on  or  before  September  30. 1984, 
and  (2)  shall  begin  making  remittances 
by  EFT.  for  remittances  which  are 
required  to  be  paid  on  or  after 
September  30,  1984. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1512-0457) 
(Act  of  August  16.  1954,  68A  Stat.  775.  as 
amended  (26  U.S.C.  6302):  sec.  201.  Pub.  L.  85- 
859.  72  Stat.  1335.  as  amended  (28  U.S.C. 
5061)) 

§240.594    [Amendad] 

4.  Paragraph  (b)(1)  of  §  240.594  is 
amended  by  replacing  "director  of  the 
service  center  and  to  the  regional 
director  (compliance)"  with  "district 
director,  director  of  the  service  center, 
or  regional  director  (compliance)". 

§  240.901    [Amended] 

4a.  Section  240.901  is  amended  by 
replacing  "Internal  Revenue  Service" 
with  "district  director,  director  of  the 
service  center,  or  regional  director 
(compliance)".  -         i 

§240.902    [Amended] 

5.  Paragraph  (b)(2)  of  S  240.902  is 
amended  by  replacing  "director  of  the 
sen,'ice  center;"  with  "district  director, 
director  of  the  service  center,  or  regional 
director  (compliance),  in  accordance 
with  the  instructions  on  the  form;". 

PART  245— BEER 

6.  The  table  of  sections  in  Part  245  is 
amended  to  reflect  the  removal  of 

§  245.117b,  to  read  as  follows.        i 


§  245. 1 1 7b    ( Removed  and  Reserved  ] 


§245.117    [Amended]  I 

7.  Paragraph  (f)(1)  of  §  245.117  is 
amended  by  replacing  'director  of  the 
service  center,"  with  "district  director, 
director  of  the  service  center,  or  regional 
director  (compliance),  in  accordance 
with  the  instructions  on  the  form.". 

8.  Section  245.117a  is  revised  to 
implement  the  use  of  EFT  for  payment  of 


taxes.  A*  revisedi.  |  245.117a  reads  as 
follows: 

S24S.117a    Payment  o«  tax  by  stedrenic 
fund  tranafar. 

(a)  General.  (1)  Each  taxpayer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  beer  taxes  combbiing 
tax  liabilities  incurred  under  this  part 
and  Parts  250  and  251  of  this  chapter, 
shall  use  a  commercial  bank  in  making 
payment  by  electronic  fund  transfer 
(EFT)  of  beer  taxes  during  the 
succeeding  calendar  year.  Payment  of 
beer  taxes  by  cash,  check,  or  money 
order,  as  described  in  S  245.112.  is  not 
authorized  for  a  taxpayer  who  is 
required,  by  this  section,  to  make 
remittances  by  EFT.  For  purposes  of  this 
section,  the  dollar  amount  of  tax  liability 
is  defined  as  the  gross  tax  liability  on  all 
taxable  removals,  determined  in 
accordance  with  §  245.116.  and 
importations  (including  beer  brought 
into  the  United  States  from  Puerto  Rico 
or  the  Virgin  Islands)  during  the 
calendar  year,  without  regard  to  any 
drawbacks,  credits,  or  refunds,  for  all 
premises  from  which  such  activities  are 
conducted  by  the  taxpayer. 
Overpayments  are  not  taken  info 
account  in  summarizing  the  gross  tax 
liability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563.  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4.  These  criteria 
are  not  the  same  criteria  applied  to  a 
controlled  group  of  brewers  under 

§  245.110a,  for  ihe  purposes  of 
determining  eligibility  for  a  reduced  rate 
of  tax. 

(3)  A  taxpayer  who  is  required  by  this 
section  to  make  remittances  by  EFT, 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  return.  Form  2034,  for 
each  brewery  from  which  beer  is 
removed  upon  determination  of  tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  tax 
by  EFT.  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
five  million  dollars  in  beer  taxes 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  during  the  previous  calendar 
year,  shall  notify,  in  writing,  the  regional 
director  (compliance),  for  each  region  in 
which  taxes  are  paid.  The  notice  shall 
be  an  agreement  to  make  remittances  by 
EFT. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank  to  make  an 
electronic  fund  transfer  in  the  amount  of 
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the  taxpayment  to  the  Treasury  Account 
as  provided  in  paragraph  (e)  of  this 
section.  The  request  shall  be  made  to 
the  bank  early  enough  for  the  transfer  to 
be  made  to  the  Treasury  Account  by  no 
later  than  the  close  of  business  on  the 
last  day  for  filing  the  return,  prescribed 
in  5  245.117  or  §  245.117d.  The  request 
shall  take  into  account  any  time  limit 
established  by  the  bank. 

(3)  If  a  taxpayer  was  liable  for  less 
than  five  million  dollars  in  beer  faxes 
during  the  preceding  calendar  year, 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  the  taxpayer  may  choose  either 
to  continue  remitting  the  tax  as  provided 
in  this  section  or  to  remit  the  tax  with 
the  return  as  prescribed  by  §  245.112. 
Upon  filing  the  first  return  on  which  the 
taxpayer  chooses  to  discontinue 
remitting  the  tax  by  EFT  and  to  begin 
remitting  the  tax  with  the  tax  return,  the 
taxpayer  shall  notify  the  regional 
director  (compliance)  by  attaching  a 
written  notification  to  Form  2034,  stating 
that  no  taxes  are  due  by  EFT,  because 
the  tax  liability  during  the  preceding 
calendar  year  was  less  than  five  million 
dollars,  and  that  the  remittance  shall  be 
filed  with  the  tax  return, 

(c)  Remittance.  (1)  Each  taxpayer 
shall  show  on  the  return.  Form  2034, 
information  about  remitting  the  tax  for 
thai  return  by  EFT  and  shall  file  the 
return  with  the  director  of  the  service 
center,  district  director,  or  regional 
director  (compliance),  in  accordance 
with  the  instructions  on  Form  2034. 

(2)  Remittances  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  to  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  tax  payment  to  the  Treasury 
Account,  in  accordance  with  the 
procedures  established  by  the  bank. 

(3)  When  the  taxpayer  directs  the 
bank  to  effect  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (b)(2)  of  this  section,  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  banking 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 

(d)  Failure  to  request  an  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5684,  6651,  or  6656,  as  applicable. 
for  failure  to  make  a  tax  payment  by 
EFT  on  or  before  the  close  of  business 
on  the  prescribed  last  day  for  filing. 

(e)  Procedure.  Upon  the  notification 
required  under  paragraph  (b)(1)  of  this 
section,  the  regional  director 
(compliance)  will  issue  to  the  taxpayer 
an  ATF  Procedure  entitled.  Payment  of 
Tax  by  Electronic  Fund  Transfer.  This 
publication  outlines  the  procedure  a 


taxpayer  is  to  follow  when  preparing 
returns  and  EFT  remittances  in 
accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  preparing 
EFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  date.  Any  taxpayer  who 
paid  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  beer 
taxes  during  calendar  year  1983, 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  250  and  251  of  this 
chapter,  (1)  shall  submit  the  notice 
required  by  paragraph  (b)(lj  of  this 
section  on  or  before  September  30, 1984. 
and  (2)  shall  begin  making  remittances 
by  EI-T,  for  remittances  which  are 
required  to  be  paid  on  or  after 
September  30,  1984. 

(Approved  by  the  Office  of  Managemenl  and 
Budget  under  Control  Number  1512-0457) 
(Act  of  August  16.  1954.  68A  Slat.  775.  as 
amended  (26  U.S.C.  6302);  sec.  201,  Pub.  I..  85- 
8.59.  72  Slal.  1335.  as  amended  (26  U.S.C. 
.V)61)) 

§  245.117b    I  Removed  I 

9.  Section  245.117b  is  removed 
because  it  is  incorporated  in  the  above 
revision  of  §  245.117a. 

§245.117d    I  Amended  I 

9a.  Paragraph  (b)(2)  of  §  245.117d  is 
amended  by  replacing  "director  of  the 
service  center"  with  "district  director, 
director  of  the  service  center,  or  regional 
director  (compliance),  in  accordance 
with  the  instructions  on  the  form". 

PART  250— LIQUORS  AND  ARTICLES 
FROM  PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS         j 

10.  Section  250. n2a  is  revised  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  revised,  §  250.112a  reads  as 
follows: 

§  250.1 12a    Payment  of  tax  by  electronic 
fund  transfer. 

(a)  General.  Each  taxpayer  who  was 
liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  distilled  spirts  taxes 
combining  tax  liabilities  incurred  under 
this  part  and  Parts  19  and  251  of  this 
chapter,  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  wine 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  240  and  251  of 
this  chapter,  or  a  gross  amount  equal  to 
or  exceeding  five  million  dollars  in  beer 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  245  and  251  of 
this  chapter,  shall  use  a  commercial 
bank  in  making  payment  by  electronic 
fund  transfer  (EFT)  of  such  taxes  during 
Ihe  succeeding  calendar  year.  Payment 
by  cash,  check,  or  money  order,  of 


distilled  spirits  taxes,  wine  taxes,  or 
beer  taxes,  as  described  in  §  250.112,  is 
not  authorized  for  a  taxpayer  who  is 
required,  by  this  section,  to  make 
remittances  by  EFT.  For  purposes  of  this 
section,  the  dollar  amount  of  tax  liability 
is  to  be  summarized  separately  for 
distilled  spirits  taxes,  wine  taxes,  or 
beer  taxes,  and  is  defined  as  the  gross 
tax  liability  on  each  type  of  product  for 
which  taxes  are  paid  in  accordance  with 
this  subpart,  taxable  withdrawals  from 
premises  in  the  United  States,  and 
importation  during  the  calendar  year, 
without  regard  to  any  drawbacks, 
credits,  or  refunds,  for  all  premises  at 
which  lax  liabilities  are  incurred  by  the 
taxpayer.  Overpayments  are  not  taken 
into  account  in  summarizing  the  gross 
tax  liability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563.  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4. 

(3)  A  taxpayer  who  is  required  by  this 
section  to  make  remittances  by  EFT. 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  semimonthly  return 
form  or  prepayment  return  form,  for 
each  premises  from  which  distilled 
spirits,  wine,  or  beer  is  withdrawn  upon 
determination  of  tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  tax 
by  EFT.  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
five  million  dollars  in  distilled  spirits 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  19  and  251  of 
this  chapter,  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  wine 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  240  and  251  of 
this  chapter,  or  a  gross  amount  equal  to 
or  exceeding  five  million  dollars  in  beer 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  245  and  251  of 
this  chapter  during  the  previous 
calendar  year,  shall  notify,  in  writing, 
the  regional  director  (compliance),  for 
each  region  in  which  taxes  are  paid.  The 
notice  shall  be  an  agreement  to  make 
remittances  by  EFT. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank  to  make  an 
electronic  fund  transfer  in  the  amount  of 
the  tax  payment  to  the  Treasury  Account 
as  provided  in  paragraph  (e)  of  this 
section.  The  request  shall  be  made  to 
the  bank  early  enough  for  the  transfer  to 
be  made  to  the  Treasury  Account  by  no 
later  than  the  close  of  business  on  the 
last  day  for  filing  the  return,  prescribed 
in  §  250.112  or  §  250.113.  The  request 
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shall  take  into  account  any  time  limit 
established  by  the  bank. 

(3)  if  a  taxpayer  was  liable  for  less 
than  five  million  dollars  in  distilled 
spirits  taxes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  19 
and  251  of  this  chapter,  less  than  five 
million  dollars  in  wine  taxes  combining 
tax  liabilities  incurred  under  this  part 
and  Parts  240  and  251  of  this  chapter,  or 
less  than  five  million  dollars  in  beer 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  245  and  251  of 
this  chapter  during  the  preceding 
calendar  year,  the  taxpayer  may  choose 
either  to  continue  r(>mitting  the  tax  as 
provided  in  this  section  or  to  remit  the 
tax  with  the  return  as  prescribed  by 
§  250.112. 1'pon  filing  the  first  return  on 
which  the  taxpa>er  chooses  to 
discontinue  remitting  the  tax  by  EFT 
and  to  begin  remitting  the  tax  with  the 
tax  return,  the  taxpayer  shall  notify  the 
regional  director  (compliance)  by 
attaching  a  written  notification  to  the 
tax  return,  stating  that  no  taxes  are  due 
by  EFT.  because  the  tax  liability  during 
the  preceding  calendar  year  was  less 
than  five  million  dollars,  and  that  the 
remittance  shall  he  filed  with  the  tax 
return. 

(c)  Remittance,  (l)  Each  taxpayer 
shall  show  on  the  semimonthly  return 
form  or  prepayment  return  form, 
information  about  remitting  the  tax  for 
that  return  by  EFT  and  shall  file  the 
return  with  the  Officer-in-Charge. 

(2)  Remittances  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  to  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  tax  payment  to  the  Treasury 
Account,  in  accordance  with  the 
procedures  established  by  the  bank. 

(3)  When  the  taxpayer  directs  the 
bank  to  effept  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (b)(2)  of  this  section,  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  banking 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 

(d)  Failure  to  request  an  electronic 
fund  transfer  messai;e.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5684,  6651,  or  6656.  as  applicable, 
for  failure  to  make  a  taxpayment  by  EFT 
on  or  before  the  close  of  business  on  the 
prescribed^ijast  day  for  filing. 

(e)  PrncMare.  Upon  the  notification 
required  uKder  paragraph  (b)(1)  of  this 
section,  thte regional  director 
(complian(^fc)  will  issue  to  the  taxpayer 
an  ATF  Pr'cedure  entitled.  Payment  of 
Tax  by  EU  .tronic  Fund  Transfer.  This 
publicatiol  outlines  the  procedure  a 
taxpayer  is  to  follow  when  preparing 
returns  and  EFl  remittances  in 


accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  preparing 
FFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  date.  Any  taxpayer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  distilled 
spirits  taxes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  19 
and  251  of  this  chapter,  a  gross  amount 
equal  to  or  exceeding  five  million 
dollars  in  wine  taxf-s  combining  fax 
liabilities  incurred  under  this  part  and 
Parts  240  and  251  of  this  chapter,  or  a 
gross  amount  equal  to  or  exceeding  five 
million  dt)llars  in  beer  taxes  combining 
tax  liabilities  incurred  under  this  part 
and  Parts  245  and  251  of  this  chapter 
during  calendar  year  19B3.  (1)  shall 
submit  the  notice  required  by  paragraph 
(b)(1)  of  this  section  on  or  before 
September  30.  1984.  and  [^]  sh.ill  begin 
making  remittant:es  by  EFT,  for 
remittances  which  are  required  to  be 
paid  on  or  after  September  30, 1984. 

(Approved  by  the  Office  of  Management  dnd 
Budget  under  Control  Number  1512-04571 
(.\cl  of  August  16.  1954.  68A  Stat.  775.  as 
amended  (26  U.S.C.  6302):  sec.  201.  Pub.  L  85- 
859.  72  Slat.  1335.  as  amended  (26  USC. 
5061)) 

PART  251— IMPORTATION  OF 
DISTILLED  SPIRITS,  WINES,  AND 
BEER  I 

11.  The  table  of  sections  in  Part  251  is 
amended  to  reflect  the  addition  of 
§  251.48a.  to  read  as  follows: 

Sec.  ! 


251.4Ba    Payment  of  lax  by  electronic  fund 
transfer. 


12.  Immediately  after  §  251.48,  the 
following  new  §  251.48a  is  added  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  added.  §  251,48a  reads  as 
follows: 

§  251.48a    Payment  of  tat  by  electronic 
fund  transfer. 

(a)  General  (1)  Each  importer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  distilled  spirits  taxes 
combining  tax  liabilities  incurred  under 
this  part,  five  miiiion  dollars  in  wine 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  240  and  250  of 
this  chapter,  or  a  gross  amount  equal  to 
or  exceeding  five  million  dollars  in  beer 
taxes  combining  tax  liabilities  incurred 
under  this  part  and  Parts  245  and  250  of 
this  chapter,  shall  use  a  commercial 
bank  in  making  payment  by  electronic 
fund  transfer  (EIT),  as  defined  in 


paragraph  (a)(3)  of  this  section,  of  such 
taxes  during  the  succeeding  calendar 
year.  Payment  of  such  taxes  by  cash, 
check,  or  money  order  is  not  authorized 
for  an  importer  who  is  required,  by  this 
section,  to  make  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liability  is  to  be 
summarized  separately  for  distilled 
spirits  taxes,  wine  taxes,  or  beer  taxes, 
and  IS  defined  as  the  gross  tax  liability 
on  all  taxable  withdrawals  and 
importations  (including  products  of  the 
same  tax  class  brought  into  the  United 
States  from  Puerto  Rico  or  the  Virgin 
Islands)  during  the  calendar  year. 
without  regard  to  any  drawbacks, 
credits,  or  refunds,  for  all  premises  from 
which  such  activities  are  conducted  by 
the  taxpayer.  Overpayments  are  not 
taken  into  account  in  summarizing  the 
gross  tax  liability. 

(2)  For  the  purposes  of  this  section,  an 
importer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1,')63.  and  implementing  regulations  in  26 
CFR  1  1563-1— 1.1563-4. 

(3)  Electronic  fund  transfer  or  EFT 
means  any  transfer  of  funds,  other  than 
a  transaction  originated  by  check,  draft, 
or  similar  paper  instrument,  which  is 
initiated  through  an  electronic  terminal, 
telephonic  instrument,  or  computer  of 
magnetic  tape,  so  as  to  order,  instruct,  or 
authorize  a  financial  institution  to  either 
debit  or  credit  an  account,  in 
accordance  with  procedures  established 
by  the  U.S.  Customs  Service, 

(4)  An  importer  who  is  required  by 
this  section  to  make  remittances  by  EFT. 
shall  make  the  EFT  remittance  in 
accordance  with  the  requirements  of  the 
U.S.  Customs  Service. 

(b)  Effective  dale.  Any  importer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  distilled 
spirits  taxes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  19 
and  2.50  of  this  chapter,  a  gross  amount 
equal  to  or  exceeding  five  million 
dollars  in  wine  taxes  combining  tax 
liabilities  incurred  under  this  part  and 
Parts  240  and  250  of  this  chapter,  or  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  beer  taxes  combining 
tax  liabilities  incurred  under  this  part 
and  Parts  245  and  250  of  this  chapter, 
during  calendar  year  1983.  shall  begin 
making  remittances  by  EFT.  for 
remittances  which  are  required  to  be 
paid  on  or  after  September  30,  1984 

I  Act  of  August  16.  1954,  68A  Stat  ^75,  as 
amended  (26  U  S.C,  &W2):  .see  201.  Pub  L  85- 
859.  72  Stat   1335.  8S  amended  (28  U.S.C. 
5061)) 
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§270.165    {AmMwtedl  | 

13.  Paragraph  (d)  of  S  270.165  is 
amended  by  replacing  "district  director 
or  director  of  the  service  center"  with 
"district  director,  director  of  the  service 
center,  or  regional  director 
(compliance) '. 

14.  Section  270.165a  is  revised  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  revised.  S  270.165a  reads  as 
follows: 

§  270.16$a    Payment  of  tax  by  electronic 
fund  transfer. 

(a)  General.  (1)  Each  taxpayer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  275 
and  285  of  this  chapter,  shall  use  a 
commercial  bank  in  making  payment  by 
electronic  fund  transfer  (EFT)  of  taxes 
on  cigars,  cigarettes,  cigarette  papers, 
and  cigarette  tubes  during  the 
succeeding  calendar  year.  Payment  of 
taxes  on  cigars  and  cigarettes  by  cask, 
check,  or  money  order,  as  described  in 

§  270.168,  is  not  authorized  for  a 
taxpayer  who  is  required,  by  this 
section,  to  make  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liability  is  defined  as  the 
gross  tax  liability  on  all  taxable 
withdrawals  and  importations 
(including  cigars,  cigarettes,  cigarette 
papers,  and  cigarette  tubes  brought  into 
the  United  States  from  Puerto  Rico  or 
the  Virgin  Islands)  during  the  calendar 
year,  without  regard  to  any  drawbacks, 
credits,  or  refunds,  for  all  premises  from 
which  such  activities  are  conducted  by 
the  taxpayer.  Overpayments  are  not 
taken  into  account  in  summarizing  the 
gross  tax  liability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563,  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4. 

(3)  A  taxpayer  who  is  required  by  this 
section  to  make  remittances  by  EFT, 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  return.  Form  3071  or 
Form  2617,  for  each  factory  from  which 
cigars  or  cigarettes  are  withdrawn  upon 
determination  of  tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  tax 
by  EFT,  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
fiv£  million  dollars  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 


incurred  under  this  part  and  Parts  275 
and  285  of  this  chapter,  during  the 
previous  calendar  year,  shall  notify,  in 
writing,  the  regional  director 
(compliance),  for  each  region  in  which 
taxes  are  paid.  The  notice  shall  be  an 
agreement  to  make  remittances  by  EFT. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank  to  make  an 
electronic  fund  transfer  in  the  amount  of 
the  tax  payment  to  the  Treasury 
Account  as  provided  in  paragrj^ph  (e)  uf 
this  section.  The  request  shall  be  made 
to  the  bank  early  enough  for  the  trtsnsfer 
to  be  made  to  the  Treasury  Account  by 
no  later  than  the  close  of  business  on 
the  last  day  for  filing  the  return, 
prescribed  in  %  270.165  or  §  270.167.  The 
request  shall  take  into  account  any  time 
limit  established  by  the  bank. 

(3)  If  a  taxpayer  was  liable  for  less 
than  five  million  dollars  in  taxes  on 
cigars,  cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  275 
and  285  of  this  chapter  during  the 
preceding  calendar  year,  the  taxpayer 
may  choose  either  to  continue  remitting 
the  tax  as  provided  in  this  section  or  to 
remit  the  tax  with  the  return  on  as 
prescribed  by  §  270.168.  Upon  filing  the 
first  return  which  the  taxpayer  chooses 
to  discontinue  remitting  the  tax  by  EFT 
and  to  begin  remitting  the  tax  with  the 
tax  return,  the  taxpayer  shall  notify  the 
regional  director  (compliance)  by 
attaching  a  written  notification  to  Form 
3071  or  Form  2617.  stating  that  .no  taxes 
are  due  by  EFT.  because  the  tax  liability 
during  the  preceding  calendar  year  was 
less  than  five  million  dollars,  and  that 
the  remittance  shall  be  filed  with  the  tax 
return. 

(c)  Remittance.  (1)  Each  taxpayer 
shall  show  on  the  return.  Form  3071  or 
Form  2617.  information  about  remitting 
the  tax  for  that  return  period  by  EFT  and 
shall  file  the  return  with  the  director  of 
the  service  center,  district  director,  or 
regional  director  (compliance),  in 
accordance  with  the  instructions  on 
Form  3071  or  Form  2617. 

(2)  Remittances  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  to  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  tax  payment  to  the  Treasury 
Account,  in  accordance  with  the 
procedures  established  by  the  bank. 

(3)  When  the  taxpayer  directs  the 
bank  to  effect  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (l))(2)  of  this  section",  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  banking 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 


(d)  Failure  to  request  an  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5761.  6651.  or  6656,  as  applicable, 
for  failure  to  make  a  tax  payment  by 
EFT  on  or  before  the  close  of  business 
on  the  prescribed  last  day  for  filing. 

(e)  Procedure.  Upon  the  notification 
required  under  paragraph  (b)(1)  of  this 
section,  the  regional  director 
(compliance)  will  issue  to  the  taxpayer 
an  ATF  Procedure  entitled.  Payment  of 
Tax  by  Electronic  Fund  Transfer.  This 
publication  outlines  the  procedure  a 
taxpayer  is  to  follow  when  preparing 
returns  and  EFT  remittances  in 
accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  preparing 
EFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  date.  Any  taxpayer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  taxes 
on  cigars,  cigarettes,  cigarette  papers, 
and  cigarette  tubes  combining  tax 
liabilities  incurred  under  this  part  and 
Parts  275  and  285  of  this  chapter  during 
calendar  year  1983,  (1)  shall  submit  the 
notice  required  by  paragraph  (b)(1)  of 
this  section  on  or  before  September  30. 
1984.  and  (2)  shall  begin  making 
remittances  by  EFT,  for  remittances 
which  are  required  to  be  paid  on  or  after 
September  30. 1984. 

(.Approved  by  the  Office  of  Management  Hnd 
Budget  under  Control  Number  1512-0457) 
(Act  of  August  16.  1954.  68A  Stat.  775.  as 
amended  (26  U.S  C.  6302):  sec.  202.  Pub.  L.  85- 
859.  72  Stat.  1417.  as  amended  (26  U.S.C. 
57031) 

§270.167    (Amended) 

15.  Paragraph  (b)  of  §  270.167  is 
amended  by  replacing  "director  of  the 
service  center  and  by  forwarding  a  copy 
to  the  regional  director  (compliance)" 
with  "district  director,  director  of  the 
service  center,  or  regional  director 
(compliance),  in  accordance  with  the 
instructions  on  the  form". 

PART  275— IMPORTATION  OF 
CIGARS,  CIGARETTES,  AND 
CIGARETTE  PAPERS  AND  TUBES 

16.  The  table  of  sections  in  Part  275  is 
amended  to  reflect  the  addition  of 

§  275.63.  to  read  as  follows: 

Sec. 


275.63     Payment  of  tax  by  electronic  fund 

transfer. 


17.  Immediately  after  §  275.62.  the 
following  new  §  275.63  is  added  to 
implement  the  use  of  EFT  for  payment  of 
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taxes.  As  added,  §  275.63  reads  as  * 
follows- 

§  275.63    Payment  of  tax  by  •lectronlc 
fund  transfer. 

(a)  General.  (1)  Each  importer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars,  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 
mcurred  under  this  part  and  Parts  270 
and  285  of  this  chapter,  shall  use  a 
commercial  bank  in  making  payment  by 
electronic  fund  transfer  (EFT)  of  such 
taxes  during  the  succeeding  calendar 
year.  Payment  of  such  taxes  by  cash, 
check,  or  money  order  is  not  authorized 
for  an  importer  who  is  required,  by  this 
section,  to  make  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liabihty  is  defined  as  the 
gross  tax  liability  on  all  taxable 
withdrawals  and  importations 
(including  cigars,  cigarettes,  cigarette 
papers,  and  tigarette  tubes  brought  into 
the  United  States  from  Puerto  Rico  or 
the  Virgin  Islands)  during  the  calendar 
year,  without  regard  to  any  drawbacks, 
credits,  or  refunds,  for  all  premises  from 
which  such  activities  are  conducted  by 
the  taxpayer.  Overpayments  are  not 
taken  into  account  in  summarizing  the 
gross  tax  liability. 

(2)  For  the  purposes  of  this  section,  an 
importer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C 
1563,  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4. 

(3)  For  the  purposes  of  this  section,  (i) 
electronic  fund  transfer  or  EFT  means 
any  transfer  of  funds,  other  than  a 
transaction  originated  by  check,  draft,  or 
similar  pAper  instrument,  which  is 
initiated  through  an  electronic  terminal, 
telephonit  instrument,  or  computer  of 
magnetic  tapes,  so  as  to  order,  instruct, 
or  authorize  a  financial  institution  to 
either  debit  or  credit  an  account,  in 
accordance  with  procedures  established 
by  the  U,S,  Customs  Service,  and  (ii) 
electronic  fund  transfer  or  EFT  does  not 
have  the  rieaning  defined  in  §  275.11  for 
use  elsewhere  in  this  part, 

(4)  An  importer  who  is  required  by 
this  section  to  make  remittances  by  EFT. 
shall  make  the  EFT  remittance  in 
accordance  with  the  requirements  of  the 
U.S.  Customs  Service. 

(b)  Effective  date.  Any  importer  who 
was  liable  for  a  gfqss  amount  equal  to  or 
exceeding  five  million  dollars  in  taxes 
on  cigars,  cigarettes,  cigarette  papers, 
and  cigarette  tubes  combining  tax 
liabilities  incurred  under  this  part  and 
Parts  270  and  285  df  this  chapter  during 
calendar  year  1983.  shall  begin  making 
remittances  by  EFT,  for  remittances 

'4 
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which  are  required  to  be  paid  on  or  after 
September  30. 1984. 

(Act  of  August  16.  1954,  6eA  Stat.  775.  as 
amended  (26  U.S.C.  6302);  sec  202.  Pub.  L.  85- 
659,  72  Stat.  1417,  as  amended  (26  U.S.C. 
5703)) 

18.  Section  275.115a  is  revised  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  revised,  S  275.115a  reads  as 
follows: 

§  275.1 1Sa    Payment  of  tax  by  electronic 
fund  tranfer. 

(a)  General.  (1)  Each  taxpayer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amount  equal  to  or  exceeding  five 
million  dollars  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  270 
and  285  of  this  chapter,  shall  use  a 
commercial  bank  in  making  payment  by 
electronic  fund  transfer  (EFT)  of  taxes 
on  cigars,  cigarettes,  cigarette  papers, 
and  cigarette  tubes  during  the 
succeeding  calendar  year.  Payment  of 
taxes  on  cigars,  cigarettes,  cigarette 
papers,  and  cigarette  tubes  by  cash, 
check,  or  money  order,  as  described  in 

§  275.115.  is  not  authorized  for  a 
taxpayer  who  is  required,  by  this 
section,  to  make  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liability  is  defined  as  the 
gross  tax  liability  of  all  taxes  which,  are 
paid  in  accordance  with  this  subpart, 
taxable  withdrawals  from  premises  in 
the  United  States,  and  importations 
during  the  calendar  year,  without  regard 
to  any  drawbacks,  credits,  or  refunds, 
for  all  premises  from  which  such 
activities  are  conducted  by  the 
taxpayer.  Overpayments  are  not  taken 
into  account  in  summarizing  the  gross 
tax  liability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563.  and  implementing  regulations  in  26 
CFR  1.1563-7—1.1563-4. 

(3)  A  taxpayer  who  is  required  by  this 
section  to  make  remittances  by  EFT. 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  semimonthly  return 
form  or  prepayment  return  form,  for 
each  factory  which  cigars,  or  cigarettes, 
or  cigarette  papers,  or  cigarette  tubes 
are  withdrawn  upon  determination  of 
tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  tax 
by  EFT,  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
five  million  dollars  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  habilities 
incurred  under  this  part  and  Parts  270 


and  285  of  this  chapter  during  the 
previous  calender  year,  shall  notify,  in 
writing,  the  regional  director 
(compliance),  for  each  region  in  which 
taxes  are  paid.  The  notice  shall  be  an 
agreement  to  make  remittances  by  EFF. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank  to  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  to  the  Treasury  Account 
as  provided  in  paragraph  (e)  of  this 
section.  The  request  shall  be  made  to 
the  bank  early  enough  for  the  transfer  to 
be  made  to  the  Treasury  Account  by  no 
later  than  the  close  of  business  on  the 
last  day  for  filing  the  return,  prescribed 
in  §  275.105  or  {  275.114.  The  request 
shall  take  into  account  any  time  limit 
established  by  the  bank. 

(3)  If  a  taxpayer  was  liable  for  less 
than  five  million  dollars  in  taxes  on 
cigars,  cigarettes,  cigarette  papers,  and 
cigarette  tubes  during  the  preceding 
calendar  year,  the  taxpayer  may  choose 
either  to  continue  remitting  the  tax  as 
provided  in  this  section  or  to  remit  the 
tax  with  the  return  as  prescribed  by 

§  275.115.  On  the  first  return  on  which 
the  taxpayer  chooses  to  discontinue 
remitting  the  tax  by  EFT  and  to  begin 
remitting  the  tax  with  the  tax  return,  the 
taxpayer  shall  notify  the  regional 
director  (compliance)  by  attaching  a 
written  notification  to  the  semimonthly 
return  form  or  prepayment  return  form, 
stating  that  no  taxes  are  due  by  EFT, 
because  the  tax  Uabiiity  during  the 
preceding  calendar  year  was  less  than 
five  million  dollars,  and  that  the 
remittance  shall  be  filed  with  the  tax 
return. 

(c)  Remittance.  (1)  Each  taxpayer 
shall  show  on  the  semimonthly  return 
form  or  prepayment  return  form, 
information  about  remitting  the  tax  for 
that  return  by  EFT  and  shall  file  the 
return  with  the  Officer-in-Charge. 

(2)  Remittances  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  to  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  to  the  Treasury 
Account,  in  accordance  with  the 
procedures  established  by  the  bank. 

(3)  When  the  taxpayer  directs  the 
bank  to  effect  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (b)(2)  of  this  section,  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  bankirtg 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 

(d)  Failure  to  request  on  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  Imposed  by  26 
U.S.C  5761,  6651,  or  6656,  as  applicable. 
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for  failare  to  make  a  taxpayment  by  EFT 
on  or  before  rtie  close  of  btisiness  on  the 
prescribed  last  day  for  filing. 

(e)  Procetfun.  Upon  the  notification 
required  undsr  paragraph  (bKl)  of  this 
section,  the  regional  director 
(compliance)  wrili  issue  to  the  taxpayer 
an  ATF  Procedure  entitled.  Payment  of 
Tax  by  Electronic  Fund  Transfer.  This 
publication  outlines  the  procedure  a 
taxpayer  is  to  follow  when  preparing 
returns  and  EFT  remittances  in 
accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  prepanng 
EFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  date.  Any  taxpayer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  taxes 
on  cigars,  cigarettes,  cigarette  papers, 
and  cigarette  tubes  combining  tax 
liabilities  incurred  under  this  part  and 
Parts  270  and  285  of  this  chapter  during 
calendar  year  1963.  (1)  shall  submit  the 
notice  required  by  paragraph  (b)(1)  of 
this  section  on  or  before  September  30, 
1984,  and  (2)  shall  begin  making 
remittances  by  EFT.  for  remittances 
which  are  required  to  be  paid  on  or  after 
September  30. 1984. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1512-0457) 
(Act  of  August  IB,  1954,  68A  Stat.  775,  as 
amended  (28  U.S.C  6302);  sec.  202,  Pub.  L  85- 
859.  72  Stat.  1417.  as  ainended  (28  U.S.C. 
5703)) 

PART  285--MANUFACTURE  OF 
CIGARETTE  PAPERS  AND  TUBES 

19.  The  table  of  sections  in  Part  285  is 

amended  to  reflect  the  addition  of 
S  285.27.  to  read  as  follows: 

•  «  *  *  • 

285.27    Payment  of  tax  by  electronic  fund 
transfer. 

•  •  •         ♦         • 

20.  ImmediAtely  after  $  285.26.  the 
following  new  S  285.27  is  added  to 
implement  the  use  of  EFT  for  payment  of 
taxes.  As  added.  S  285^7  reads  as 
follows: 

§  285.27    Paynwnt  of  tax  t>y  etectronk: 
fundf 


(a)  General.  (1)  Each  taxpayer  who 
was  liable,  during  a  calendar  year,  for  a 
gross  amtnint  equal  to  or  exceeding  five 
million  dollars  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tnbcs  combining  tax  liabilities 
incurred  under  this  part  and  Parts  270 
and  275  of  this  chapter,  shall  use  a 
commercial  bank  in  makiitg  payment  by 
electronic  fund  transfer  (EFT),  as 
defined  in  paragraph  (a)(3)  of  this 
section,  of  taxes  on  cigars,  cigarettes. 


cigarette  papers,  and  cigarette  tubes 
during  the  succeeding  calendar  year. 
Payment  of  taxes  on  cigars,  cigarettes, 
cigarette  papers,  and  cigarette  tubes  in 
any  other  form  of  remittance,  as 
authorized  in  §  285.25,  is  not  authorized 
for  a  taxpayer  who  is  required,  by  this 
section,  to  mcike  remittances  by  EFT. 
For  purposes  of  this  section,  the  dollar 
amount  of  tax  liability  is  defined  as  the 
gross  tax  liability  on  all  taxable 
withdrawals  and  importations 
(including  cigars,  cigarettes,  cigarette 
papers,  and  cigarette  tubes  brought  into 
the  United  States  from  Puerto  Rico  or 
the  Virgin  Islands)  during  the  calendar 
year,  without  regard  to  any  drawbacks, 
credits,  or  refunds,  for  ail  premises  from 
which  such  activities  are  conducted  by 
the  taxpayer.  Overpayments  are  not 
taken  into  account  in  summarizing  the 
gross  tax  hability. 

(2)  For  the  purposes  of  this  section,  a 
taxpayer  includes  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563.  and  implementing  regulations  in  26 
CFR  1.1563-1—1.1563-4. 

(3)  Electronic  fund  transfer  or  EFT 
means  any  transfer  of  funds  effected  by 
the  taxpayer's  bank,  either  directly  or 
through  a  correspondent  banking 
relationship,  via  the  Federal  Reserve 
Communications  System  (FRCS)  or 
Fedwire  to  the  Department  of  the 
Treasury's  General  Account  at  the 
Federal  Reserve  Bank  of  New  York. 

(4)  A  taxpayer  who  is  required  by  this 
section  to  make  remittances  by  EFT, 
shall  make  a  separate  EFT  remittance 
and  file  a  separate  return.  Form  2137.  for 
each  factory  from  which  cigarettes 
papers  or  cigarettes  tubes  are 
withdrawn  upon  determination  of  tax. 

(b)  Requirements.  (1)  On  or  before 
January  10  of  each  calendar  year,  except 
for  a  taxpayer  already  remitting  the  tax 
by  EFT,  each  taxpayer  who  was  liable 
for  a  gross  amount  equal  to  or  exceeding 
five  million  dollars  in  taxes  on  cigars, 
cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  270 
and  275  of  this  chapter  during  the 
previous  calendar  year,  shall  notify,  in 
writing,  the  regional  director 
(compliance),  for  each  region  in  which 
taxes  are  paid.  The  notice  shall  be  an 
agreement  to  make  remittances  by  EFT. 

(2)  For  each  return  filed  in  accordance 
with  this  part,  the  taxpayer  shall  direct 
the  taxpayer's  bank,  any  bank  which 
has  access  to  the  Federal  Reser\  e 
Communications  System  (FRCS)  or 
Fedwire,  to  make  an  electronic  fund 
transfer  in  the  amount  of  the 
taxpayment  to  the  Department  of  the 
Treasury's  General  Account  at  the 
Federal  Reser\'e  Bank  of  New  York,  as 
provided  in  parngraph  (e)  of  this  section. 


The  request  shall  be  made  to  the  bank 
early  enough  for  the  transfer  to  be  made 
to  the  Treasury  Account  by  no  later  than 
the  close  of  business  on  the  last  day  for 
filing  the  return,  prescribed  in  S  285.25. 
The  request  shall  take  into  account  any 
time  limit  established  by  the  bank. 

(3)  If  a  taxpayer  was  liable  for  less 
than  five  million  dollars  in  taxes  on 
cigars,  cigarettes,  cigarette  papers,  and 
cigarette  tubes  combining  tax  liabilities 
incurred  under  this  part  and  Parts  270 
and  275  of  this  chapter  during  the 
preceding  calendar  year,  the  taxpayer 
may  choose  either  to  continue  remitting 
the  tax  as  provided  in  this  section  or  to 
remit  the  tax  with  the  return  as 
prescribed  by  S  285.25.  Upon  filing  the 
first  return  on  which  the  taxpayer 
chooses  to  discontinue  remitting  the  tax 
by  EFT  and  to  begin  remitting  the  tax 
with  the  tax  return,  the  taxpayer  shall 
notify  the  regional  director  (compliance) 
by  attaching  a  written  notification  to 
Form  2137,  stating  that  no  taxes  are  due 
by  EFT,  because  the  tax  liability  during 
the  preceding  calendar  year  was  less 
than  five  million  dollars,  and  that  the 
remittance  shall  be  filed  with  the  tax 
return. 

(c)  Remittance.  (1)  Each  taxpayer 
shall  show  on  the  return.  Form  2137. 
information  about  remitting  the  tax  for 
that  return  period  by  EFT  and  shall  file 
the  return  with  the  director  of  the 
ser\'ice  center,  district  director,  or 
regional  director  (compliance),  in 
accordance  with  the  instructions  on 
Form  2137. 

(2)  Remittances  shall  be  considered  as 
made  when  a  taxpayer  unconditionally 
directs  the  bank  to  immediately  make  an 
electronic  fund  transfer  in  the  amount  of 
the  taxpayment  to  the  Treasury 
.Account,  in  accordance  with  the 
procedures  established  by  the  bank. 

(3)  When  the  taxpayer  directs  the 
bank  to  effect  an  electronic  fund 
transfer  message  as  required  by 
paragraph  (b)(2)  of  this  section,  any 
transfer  data  record  furnished  to  the 
taxpayer,  through  normal  banking 
procedures,  will  serve  as  the  record  of 
payment,  and  shall  be  retained  as  part 
of  required  records. 

(d)  Failure  to  request  an  electronic 
fund  transfer  message.  The  taxpayer  is 
subject  to  a  penalty  imposed  by  26 
U.S.C.  5761,  6651,  or  6656,  as  applicable, 
for  failure  to  make  a  taxpayment  by  EFT 
on  or  before  the  close  of  business  on  the 
prescribed  last  day  for  filing. 

(e)  Procedure.  Upon  the  notification 
required  under  paragraph  (b)(1)  of  this 
section,  the  regional  director 
(compliance)  will  issue  to  the  taxpayer 
an  ATF  Procedure  entitled.  Payment  of 
Tax  by  Electronic  Fund  Transfer.  This 
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publication  outlines  the  procedure  a 
taxpayer  is  to  follow  when  preparing 
returns  and  EFT  remittances  in 
accordance  with  this  part.  The  U.S. 
Customs  Service  will  provide  the 
taxpayer  with  instructions  for  preparing 
EFT  remittances  for  payments  to  be 
made  to  the  U.S.  Customs  Service. 

(f)  Effective  dote.  Any  taxpayer  who 
was  liable  for  a  gross  amount  equal  to  or 
exceeding  five  million  dollars  in  taxes 
on  cigars,  cigarettes,  cigarette  papers, 
and  cigarette  tubes  combining  tax 
liabilities  incurred  under  this  part  and 
Parts  270  and  275  of  this  chapter  during 
calendar  year  1983.  (1)  shall  submit  the 
notice  required  by  paragraph  (b)(1)  of 
this  section  on  or  before  September  30. 
1984.  and  (2)  shall  begin  making 
remittances  by  EFT,  for  remittances 
which  are  required  to  be  paid  on  or  after 
September  30, 1984. 

(Act  of  August  16, 1954.  68A  Stat.  775,  as 

amended  (26  U.S.C.  6302);  sec.  202,  Pub.  L  85- 

859.  72  Stat  1417.  as  amended  (28  U.S.C. 

5703)) 

Signed:  August  20, 1984. 

Stephen  E.  Higgins. 

Director. 

Approved;  September  11. 1984. 
Edward  T.  Stevenson, 

Acting  Assistant  Secretary  (Enforcement  and 

Operations). 

VtV.  Doc  84-2.S342  Filed  »-24-»4  8;4S  smj 

BILLING  CODE  4810^1-41 


DEPARTMENI  t)F  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Approval  of  Modification*  of  the 
Kentucky  Permanent  Regulatory 
Program  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule. 

SUMMARY:  This  document  amends  30 
CFR  Part  917  by  announcing  the 
approval  of  certain  amendments  to  the 
Kentucky  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  thfe  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

The  amendments  submitted  by 
Kentucky  are  intended  (1)  to  satisfy 
certain  conditions  imposed  by  the 
Secretary  of  the  Interior  on  the  approval 
of  the  Kentucky  program,  and  (2)  as 
further  modifications  to  the  Kentucky 
program.  The  amendments  pertain  to 


sediment  pond  design,  permitting, 
groundwater,  award  of  costs  and 
expenses  and  administrative  rules  of 
procedure. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Secretary  has  determined  that  the 
modifications  to  the  Kentucky  program 
meet  the  requirements  of  SMCRA  and 
the  Federal  permanent  program 
regulations  and  the  conditions  are  being 
removed.  The  Federal  rules  at  30  CFR 
Part  917  which  codify  decisions 
concerning  the  Kentucky  program  are 
being  amended  to  implement  these 
actions. 

EFFECTIVE  DATE:  The  approval  of  the 
program  amendment  is  effective 
September  25, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

W.H.  Tipton,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining,  340 
Legion  Drive,  Suite  28,  Lexington, 
Kentucky  40504,  Telephone:  (606)  233- 
7327. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Kentucky  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  May  18. 1982  (47  FR 
21404-21435).  Information  pertinent  to 
the  general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
program  can  be  found  in  the  May  18, 
1982  Federal  Register  notice. 

n.  Submission  of  Program  Amendment 
and  Proposed  Findings 

By  a  letter  dated  October  31. 1983, 
Kentucky  submitted  to  OSM  pursuant  to 
30  CFR  732,17,  certain  revisions  to  the 
regulations  previously  approved  by  the 
Secretary  and  new  regulations  to  modify 
its  program.  These  modifications  are 
intended  to  satisfy  certain  conditions 
placed  on  the  Secretary's  approval  of 
the  Kentucky  program.  The  conditions 
addressed  in  the  amendment  are  (d),  (i), 
(j).  (k).  (o),  and  (p). 

OSM  announced  receipt  of  the 
amendment  and  solicited  public 
comment  in  the  Federal  Register  dated 
November  17, 1983  (48  FR  52333).  The 
public  hearing  scheduled  for  December 
13, 1983.  was  not  held  because  no 
requests  for  such  a  hearing  were 
received.  The  public  comment  period 
closed  December  19, 1983. 

OSM  reviewed  the  proposed 
modifications  and  asked  Kentucky  to 
clarify  certain  issues.  On  May  14, 1984, 


OSM  received  additional  material  from 
Kentucky  pertaining  to  its  civil  penalty 
program  and  hearings  provisions  and  its 
administrative  rules  of  procedure 
relating  to  service,  discovery  and 
burdens  of  proof.  OSM  announced  the 
receipt  of  this  material  and  solicited 
public  comment  in  the  Federal  Register 
dated  June  28, 1964  (49  FR  26605). 

in.  Secretary's  Findings 

Finding  1,  Condition  (d) 

Condition  (d)  requires  Kentucky  to 
amend  its  program  to  provide  for  civil 
procedures  which  are  no  less  effective 
than  those  at  43  CFR  Part  4  In  the 
October  31, 1983  material.  Kentucky 
submitted  new  regulations  (405  KAR 
1:0305, 1:040,  and  1:050E)  pertaining  to 
administrative  rules  of  procedure. 

In  response  to  concerns  expressed  by 
OSM.  Kentucky  revised  its  405  KAR 
1:040  provisions  and  submitted  this 
material  to  OSM  on  May  14. 1984. 

The  submission  as  amended  on  May 
14. 1984.  contains  provisions  for  (1) 
service  of  process,  (2)  discovery  and  (3) 
burden  of  proof  The  Secretary's  finding 
number  27.4,  published  in  the  Federal 
Register  dated  May  18, 1982,  explained 
that  Kentucky's  program  did  not 
demonstrate  which  rules  are  pertinent 
for  the  above  procedures.  The  Secretary 
finds  that  Kentucky's  amendment 
satisfies  the  condition  by  providing 
specific  procedures  and  rules  for  service 
of  process,  discovery  and  burden  of 
proof  that  are  no  less  effective  than 
those  established  in  43  CFR  Part  4. 

Finding  Z  Condition  (i) 

Condition  (i)  requires  Kentucky  to 
amend  its  program  to  provide  standards 
acceptable  to  the  Secretary  for  the 
design  of  sedimentation  ponds  without 
an  emergency  spillway.  Kentucky 
submitted  revised  regulations  (405  KAR 
16:090E  and  18«90E)  that  are  intended  to 
satisfy  condition  (i)  of  the  Secretary's 
approval. 

The  Secretary  imposed  condition  (i) 
because  the  Kentucky  program  allowed 
the  approval  of  sedimentation  ponds 
designed  without  an  emergency  spillway 
and  did  not  provide  any  standards  to  be 
used  in  approving  such  ponds  (Finding 
13.27,  47  FR  21413).  The  Secretary  finds 
that  the  revised  regulations  contain 
standards  of  approval  for  single 
spillway  ponds  at  405  KAR  16K)90, 
section  5  paragraph  3  and  18.-090.  section 
5  paragraph  5  which  are  no  less 
effective  than  30  CFR  816.46  and  817.46. 

Finding  3,  Condition  (j) 

Condition  (j)  requires  the  State  to 
amend  its  program  to  limit  the  authority 
of  the  Kentucky  Natural  Resources  and 
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(Cabinet)  in  deleting  ureter  quality 
parameters  from  Ae  permit  information 
to  those  instances  approved  by  OSM.  In 
conditioning  the  program,  the  Secretary 
basically  agreed  with  the  State 
flexibility  justification  submitted  by 
Kentucky  (ICY-438).  but  did  not  believe 
that  Congress  intended  the  Slate  to  have 
unlimited  flexibility  to  delete  all 
parameters  on  a  case-by-case  basis. 
Therefore,  the  Secretary  directed 
Kentucky  to  submit  either  a  regulatory 
change  or  a  clear  policy  statement 
indicating  that  the  deletions  allowed  in 
the  regulations  would  only  be  exercised 
for  dissolved  manganese,  dissolved  iron 
and  sulfate  for  existing  operations  not 
expected  to  create  significant  new 
surface  disturbance  (47  FR  21416-21417). 

Since  the  time  of  the  Secretary's 
approval,  OSM  has  revised  its  rules.  The 
Federal  standards  that  address  the 
requirements  to  be  satisfied  are  30  CFR 
780.21  and  784.14  as  revised  oa 
September  26, 1983  (48  ¥R  43856). 

Kentucky  revised  40S  KAR  6:03a 
section  15(2)(b)  and  BKMa  section 
15(2)(b)  to  reflect  clearly  that  deletions 
of  required  parameters  on  a  case-by- 
case  basis  is  not  authorized  by 
Kentucky  regulation.  The  Secretary 
finds  that  these  revised  regulations 
provide  standards  no  less  effective  than 
30  CFR  780.21  and  784.14  and,  therefore. 
Kentucky  has  satisfied  condition  (j). 

Finding  4,  Condition  (k) 

Condition  (k)  requires  Kentucky  to 
amend  its  program  to  establish 
standards  of  costs  and  expenses  no  less 
effective  than  those  provided  in  43  CITR 
4.1294. 

The  Secretary  found  Kentucky's 
phrase  "as  the  Secretary  deems  proper" 
to  be  less  effective  than  the  Federal 
standard  that  specifies  explicitly  who  is 
required  to  pay  the  costs,  and  what 
showing  is  necessary  to  receive  an 
award. 

Kentucky's  amended  rule  at  405  KAR 
7:09a  section  12,  paragraph  5(a)-{e) 
specifies  who  may  be  awarded  costs 
and  expenses  and  what  showing  is 
necessary  to  receive  such  an  award.  The 
Secretary  finds  that  Kentucky's  revised 
regulations  provide  a  standard  for  the 
award  of  costs  and  expenses  which  is 
no  less  effective  than  the  Federal 
standard  in  43  CFR  4.1294.  The 
Secretary  also  finds  that  Kentucky's 
proposal  provides  tlie  same  or  similar 
procedures  as  is  found  in  the  Federal 
regulations  for  the  award  of  costs  and 
expense.  Therefore,  the  Secretary  finds 
that  the  State  has  satisfied  condition  (k). 


Finding  5,  Condition  (of 

Condition  (o)  requires  Kentucky  to 
amend  its  program  to  provide  for 
recharge  capacity  to  groundwater 
consistent  with  section  515(b){10)(D)  of 
SMCRA.  To  satisfy  condition  (o), 
Kentucky  revised  its  regulations  at  405 
KAR  1&060.  In  this  regulation.  Kentucky 
provides  that  "Groundwater  quantity 
shall  be  protected  by  handling  earth 
materials  and  rtmoff  in  a  manner  that 
will  restore  the  approximate  premining 
recharge  capacity  of  the  reclaimed  area 
as  a  whole,  excluding  coal  processing 
waste  and  underground  development 
waste  disposal  areas  and  fills,  so  as  to 
allow  the  movement  of  water  to  the 
groundwater  system."  The  Secretary- 
finds  Kentucky's  revised  regulation  to 
be  no  less  effective  than  30  CFTl  816.41 
and  817.41  and  is  consistent  with  section 
515rb)(10)(D)  of  SMCRA.  Therefore, 
Kentucky  has  satisfied  condition  (o). 

Finding  &  Condition  (p) 

Condition  (p)  requires  the  Stale  to 
amend  its  program  to  provide  standards 
for  water  diversions  for  coal  waste 
banks  which  are  no  less  effective  than 
30  CFR  816.83(b)  and  17.83(b).  The 
Federal  standard  for  water  diversions 
for  coal  waste  banks  has  been  revised 
since  the  condition  was  in1t)08ed.  OSM 
published  its  revision  in  the  Federal 
Register  dated  September  26, 1983  (48 
¥R  44006)  and  therefore  the  Federal 
standard  is  now  30  CFR  818.83  and 
817.83. 

Kentucky's  revised  regulations  at  405 
KAR  16:1 40E  and  18:140E  accompanied 
by  previously  approved  405  KAR  16:130 
provides  a  standard  for  water  diversions 
for  coal  waste  banks  both  during  and 
after  construction  that  is  no  less 
effective  than  30  CFR  816.83  and  817.83. 
Kentucky,  therefore,  has  satisfied 
condition  (p). 

rv.  Public  Conunent 

1.  Pursuant  to  section  503(b)  of 
SMCRA  and  30  CFR  732.17(a){10)(i), 
comments  were  solicited  &"om  various 
Federal  agencies  on  the  proposed  State 
permanent  program  amendments.  Of 
those  agencies  invited  to  comment, 
comments  were  received  from  the 
following  agencies:  The  United  States 
Environmental  Protection  Agency  (EPA) 
and  the  Fish  and  Wildlife  Service 
(FWS). 

The  EPA,  by  its  letter  dated  January 
26, 1984,  concurred  with  the  Kentucky 
modifications  pursuant  to  the 
requirements  of  SMCRA. 

The  FWS  recommended  that 
Kentucky  revise  further  several  sections 
contained  in  405  KAR  8:030.  OSM 
appreciates  the  commenter's  concern 


pertaining  to  requiring  adequate  permit 
information  relating  to  the  protection 
and  consideration  of  fish  and  wildlife 
resources.  However.  Kentucky  revised 
section  2  of  40S  KAR  8:030  to  address 
specifically  a  condition  of  approval 
pertaining  to  water  quality  parameters. 
The  recommendations  made  by  the  FWS 
pertain  to  other  areas  within  the 
regulation  and  are  not  a  subject  of  this 
rulemaking.  Therefore.  OSM  cannot 
require  that  Kentucky  make  these 
suggested  changes. 

2.  The  Applachian  Research  and 
Defense  Fund  of  Kentucky,  Inc. 
(ARDFK)  commented  on  the  initial 
submission  and  the  subsequent 
revisions. 

ARDFK  indicates  the  revision  to  405 
KAR  1:030, 1:040  and  1:050  substantially 
satisfy  condition  (d)  pertaining  to 
Kentucky's  rule  for  civil  procedure. 
However.  ARDFK  registered  several 
concerns  with  Kentucky's  amendment. 
The  first  area  of  concern  pertains  to 
personal  service  versus  service  by 
certified  mail  of  administrative 
summons  documents.  ARDFK  believes 
that  Kentucky's  provision  could  be  read 
to  allow  only  for  personal  service  which 
would  severely  strain  agency  resources 
and  slow  the  administrative  process. 
When  ARDFK  commented  in  response 
to  the  May  14, 1964  resubmission,  it 
indicated  that  the  revised  material 
addressed  ARDFK's  concern  and  the 
comment  was  withdrawn.  OSM  agrees 
that  the  revision  submitted  by  Kentucky 
adequately  provides  for  personal  service 
and  service  by  certified  mail. 

ARDFK  also  commented  initially  on 
Kentucky's  revision  to  405  KAR  li>40 
pertaining  to  free  access  to  expert 
witnesses  and  trial  preparation 
materials.  In  the  revised  amendment 
material  submitted  on  May  14, 1984,  the 
State  clarified  its  provisions  pertaining 
to  "discovery".  When  ARDFK 
commented,  on  the  resubmission,  it 
indicated  that  the  May  14. 1984  material 
addressed  its  concern  and  the  comment 
was  withdrawn.  OSM  agrees  that 
Kentucky's  revised  regulation  provides 
the  same  or  similar  procedures  for 
"discovery"  as  the  Federal  rule  in  43 
CFR  Part  4. 

Additionally.  ARDFK  is  concerned 
that  where  the  permittee  seeks  to  set 
aside  an  enforcement  action  taken  by 
the  Cabinet  that  the  burden  of  proof 
rests  with  the  Cabinet.  The  commenter 
believes  that  the  Cabinet's  action  should 
be  presumed  valid  and  that  the  party 
seeking  to  upset  a  determination  should 
bear  the  burden  of  proving  the 
impropriety  of  such  agency  action. 

OSM  agrees  with  the  commenter 
insofar  as  43  CFT?  4.1171  provides  that 
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the  burden  of  going  forward  rests  with 
the  agency  in  establishing  a  prima  facie 
case  9s  to  the  validity  of  such  an  agency 
determinatioij.  The  Federal  standard 
indicates  that  the  ultimate  burden  of 
persuasion  rests  with  the  applicant  to 
establish  the  grounds  for  the  requested 
relief  from  the  enforcement  action. 
However,  OSM  believes  that  Kentucky's 
provisions  provide  for  a  similar 
standard  on  burden  of  proof  and 
Kentucky  afTirmatively  stated  in  the 
May  14, 1984  resubmission  that  the 
ultimate  burden  of  proof  rests  with  the 
applicant.  Therefore,  OSM  finds  that 
Kentucky's  revised  regulation  (405  KAR 
1:040)  submitted  on  October  31, 1983, 
and  the  material  submitted  on  May  14, 
1984,  provides  the  same  or  similar 
procedures  as  sections  521,  525  and  526 
of  SMCRA,  and  is  no  less  effective  than 
43  CFR  part  4. 

3.  The  Tenrressee  Valley  Authority 
(TVA)  comments  that  it  strongly 
supports  Kentucky's  efforts  toward 
correcting  pre  jram  conditions. 

V.  Approval  of  Amendment 

Accordingly,  the  amendments 
submitted  by  Kentucky  on  October  31. 
1983,  and  May  14, 1984,  to  satisfy 
conditions  (d),  (i),  (j).  (k),  (o)  and  (p)  on 
the  Secretary's  approval  of  the  Kentucky 
program  are  approved  pursuant  to  30 
CFR  732.17. 

VI.  Additional  .Findings 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need-be  prepared  on  this 
rulemaking.      "«■ 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Fleiibiiity  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  f-ranted  OSM  an 
exemption  fron  jections  3,  4,  7,  and  8  of 
Executive  Orde   12291  for  actions 
directly  related   o  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 

*  I 


the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Pail  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated;  September  19,  1984. 
Leona  A.  Power,  i 

Acting  Assistant  Secretary.  Land  and 
Minerals  ManagemenL 

PART  917— KENTUCKY 

§917.11    [AmwKtodl 

1.  30  CFR  917.11  is  amended  by 
removing  and  reserving  paragraphs  (d), 
(i).  (i),  (k),  (o)  and  (p). 

2.  30  CFR  917  15  is  amended  by  adding 
paragraph  (i). 

§917.15    Approval  of  AnMndmenU  to 

State  Regulatory  Program. 

•         •         >         «         *  I 

(i)  The  following  amendments  are 
approved  effective  on  September  25, 
1984:  Revisions  submitted  on  October 
31,  1983,  to  405  KAR  7:020  and  7:030; 
1:030.  1:040  and  1:050;  16.090  and  18:090; 
8:030  and  8:040;  7:090;  16:060;  and  16:140 
and  18:140  accompanied  by  material 
submitted  by  Kentucky  on  May  14,  1984, 
pertaining  to  405  KAR  1:030. 1:040,  1:050, 
and  7:090. 

(Pub  L  95-87,  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U  S  C.  1201  et 

seq.]] 

|FR  Doc.  »♦- 25341  Filed  9-24-84  8:45  am) 
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30  CFR  Part  935 

Approval  of  Amendments  and 
Removal  of  a  Condition  on  the 
Approval  of  the  Ohio  Permanent 
Regulatory  Program  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  certain  amendments  and  the 
removal  of  a  condition  of  the  Secretary 
of  the  Interior's  approval  of  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

By  letter  dated  June  15,  1984,  the  Ohio 
Division  of  Reclamation  (the  Division) 
submitted  to  OSM  a  set  of  proposed 
regulations  intended  to  satisfy  condition 
(c)  of  the  Secretary's  approval  of  the 
Ohio  program  concerning  the 


preparation  of  maps  and  plans  and  the 
design  and  certification  of  structures  by 
qualified  registered  professional 
engineers  or  registered  surveyors. 

After  providing  opportunity  for  public 
review  and  comment  and  conducting  a 
thorough  review  of  the  program 
amendments,  the  Secretary  has 
determined  that  the  modifications  to  the 
Ohio  program  satisfy  the  condition  of 
approval  and  meet  the  requirements  of 
SMCRA  and  the  Federal  permanent 
program  regulations.  Accordingly,  the 
Secretary  is  removing  the  condition  and 
approving  the  regulatory  amendments. 
The  Federal  rules  at  30  CFR  Part  935 
which  codify  decisions  concerning  the 
Ohio  program  are  being  amended  to 
implement  these  actions. 

EFFECTIVE  DATE  September  25, 1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining,  Room  202,  2242  South  Hamilton 
Road,  Columbus,  Ohio  43227;  Telephone: 
(614)  866-0578. 

SUPPl£MENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

The  Ohio  program  was  approved 
effective  August  16, 1982,  by  notice 
published  in  the  August  10. 1982  Federal 
Register  (47  FR  34688).  The  approval 
was  conditioned  on  the  correction  of  28 
minor  deficiencies  contained  in  11 
conditions— (a),  (b),  (cj,  (d),  (e),  (r)(l>- 
(f)(10]),  (g),  (hHlHh)(3),  (i)(l)-(i)(3),  (i) 
and  (k)(l)-{k)(5).  Information  pertinent 
to  the  general  background,  revisions, 
modifications,  and  amendments  to  the 
Ohio  program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10. 
1982  Federal  Register.  In  accepting  the 
Secretary's  conditional  approval.  Ohio 
agreed  to  correct  deficiencies  (a),  (b), 
(c),  (h)(1)  and  (kj(l)  by  August  8, 1983: 
deficiency  (e)  by  September  16, 1982: 
and  the  remaining  deficiencies  by 
February  8. 1983. 

On  January  6, 1983.  Ohio  submitted 
materials  to  OSM  intended  to,  among 
other  things,  satisfy  conditions  (a),  (b), 
(c),  (d),  (f),  (g),  (h),(i),  (j).  (k)(l)and 
(k)(2).  On  May  24.  1983,  the  Secretary 
approved  certain  of  the  amendments 
and  removed  conditions  (b).  (d).  (f)(1) 
through  (f)(6),  (f)(8)  through  (f)(10).  (g). 
(h)(2).  (h)(3),  (i),(j).(k)(l)  and  (k)(2).  The 
Secretary  established  a  deadhne  of 
August  8,  1983,  for  the  State  to  meet 
conditions  (a).  (c)(  and  (h)(1).  and 
extended  to  that  same  date,  the  deadline 
for  the  State  to  meet  conditions  (f)(7), 
(k)(3),  (k)(4),  and  (k)(51  Additionally,  the 
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Secretary  imposed  two  new  conditions 
(1)  and  (m)  which  also  carried  a  deadline 
of  August  8, 1983. 

On  July  28. 1983.  the  Chief  of  the  Ohio 
Division  of  Reclamation  wrote  to  OSM 
requesting  that  Ohio  be  granted  an 
extension  of  time  to  meet  conditions  (c). 
(0(7).  [hM).  (k)(3).  (k)(4).  (k)(5)  and  (m). 

On  October  11. 1983,  after  providing 
public  notice  and  an  opportunity  to 
comment.  OSM  announced  the 
Secretary's  decision  to  extend  the 
deadline  for  Ohio  to  satisfy  these 
conditions.  The  Secretary  extended  the 
deadline  for  conditions  (f)(7),  (h)(1), 
(k)(3),  (k)(4)  and  (k)(5)  until  February  8. 
1984,  and  the  deadline  for  conditions  (c) 
and  (m)  until  August  8, 1984.  Conditions 
(0(7),  (k)(3),  (k)(4)  and  (k)(5)  were 
removed  on  May  1, 1984.  and  on  July  5, 
1984.  the  deadline  for  satisfying 
condition  (h)(1)  was  extended  to  April 
30, 1985  Condition  (m)  is  the  subject  of  a 
separate  rulemaking  notice  (49  FR  32403, 
August  14, 1984). 

Condition  (c)  stipulates  that  Ohio 
must  amend  its  program  to  require  that 
work  be  performed  by  qualified 
registered  professional  engineers  in 
instances  required  by  SMCRA  and  the 
Federal  regulations.  Ohio  submitted  an 
amendment  to  satisfy  this  condition  on 
January  6. 1983.  On  May  24, 1983.  the 
Secretary  determined  that  the  condition 
had  not  been  satisfied  because  Ohio 
Revised  Code  (ORG)  section 
1513.07(B)(2)(n)(i)  provided  that 
registered  surveyors  would  be  allowed 
to  perform  all  plans,  maps,  and 
certifications  as  they  are  authorized 
under  ORC  Chapter  4733.  ORC  Chapter 
4733  provides  for  the  registration  of 
professional  engineers  and  surveyors  in 
Ohio.  The  Secretary  found  that  this 
provision  would  allow  surveyors  to 
perform  certain  duties  which  SMCRA 
requires  be  done  by  engineers  or 
geologists.  The  Secretary  also  found  that 
the  Ohio  Administrative  Code  (OAC) 
had  not  been  amended  as  required  by 
condition  (c). 

Since  that  time,  SMCRA  has  been 
amended  to  provide  that, 
notwithstanding  section  507(b)(14), 
cross-section  maps  or  plans  of  land  to 
be  affected  by  an  application  for  a 
surface  mining  and  reclamation  permit 
shall  be  prepared  by  or  under  the 
direction  of  a  qualified  registered 
professional  engineer  or  geologist,  or 
qualified  registered  professional  land 
surveyor  in  any  State  which  authorizes 
land  surveyors  to  prepare  and  certify 
such  maps  or  plans. 

II.  Submission  of  Revisions 

By  letter  dated  June  15. 1984,  Ohio 
submitted  proposed  program 
amendments  consisting  of  revised 


regulations  and  a  Division  Advisory 
Memorandum  intended  to  satisfy 
condition  (c)  due  August  8, 1984. 
Specifically  Ohio  has: 

(1)  Proposed  changes  to  paragraph  (I) 
of  rule  1501:13-4-04  concerning  map 
preparation  to  remove  the  word 
"professional"  from  the  phrase 
"registered  professional  surveyor"; 

(2)  Proposed  changes  to  paragraph  (L) 
of  rule  1501:13-4-04  concerning  design 
maps  and  plans  for  ponds  and  other 
structures  to  remove  the  authority  for 
registered  surveyors  to  prepare  and 
certify  such  maps  and  plans; 

(3)  Proposed  changes  to  paragraphs  (I) 
and  (J)  of  rule  1501:13-4-13  concerning 
map  preparation  and  certification  to 
allow  registered  surveyors  to  prepare 
and  certify  such  maps  and  to  remove  the 
dual  certification  requirements  that  both 
an  engineer  and  a  surveyor  must  certify 
such  maps: 

(4)  Proposed  changes  to  paragraph  (L) 
of  rule  1501:13-4-13  concerning  design 
maps  and  plans  for  ponds  and  other 
structures  to  remove  the  authority  for  a 
professional  geologist  to  prepare  and 
certify  such  maps  and  plans: 

(5)  Proposed  changes  to  paragraphs 
(B)(5)  and  (G)(15)  of  rule  1501:13-9-04 
concerning  drainage  control  systems  to 
provide  that  structures  shall  be  certified 
upon  completion  of  construction  either 
by  a  qualified  registered  professional 
engineer  and  a  qualified  registered 
surveyor,  to  the  extent  such  joint 
certification  is  required  or  permitted  by 
the  chief,  as  meeting  the  dimensions  and 
design  criteria  set  forth  in  the 
engineering  plans,  drawings,  and  design 
details  submitted  as  part  of  the  permit 
application;  and 

(6)  Submitted  to  OSM  a  copy  of 
Division  Advisory  Memo  No.  31  dated 
May  22, 1984,  and  addressed  to  all  Ohio 
coal  mine  operators  and  consultants 
regarding  certification  of  sediment 
ponds.  The  memo  explains  the 
Division's  certification  requirements  and 
the  authority  of  engineers  and  surveyors 
to  perform  various  roles  according  to 
State  and  Federal  law. 

On  July  24. 1984,  OS.M  published  a 
notice  in  the  Federal  Register 
announcing  receipt  of  the  amendments 
and  requesting  public  comment  on 
whether  the  proposed  amendments  are 
no  less  effective  than  the  Secretary's 
regulations  and  whether  the 
amendments  satisfy  the  condition  of 
approval.  (49  FR  29804)  The  public 
comment  period  ended  August  23,  1984. 
A  public  hearing  scheduled  for  August 
14, 1984.  was  changed  to  a  public 
meeting  because  only  one  person 
expressed  a  desire  to  present  testimony. 
On  July  24. 1984.  the  Director,  pursuant 
to  section  503(b)(1)  of  SMCRA. 


requested  the  concurrence  of  the 
Environmental  Protection  Agency  (EPA) 
on  the  proposed  modifications  to  the 
Ohio  program.  The  EPA  provided  its 
concurrence  on  September  10, 1984. 

III.  Secretary's  Findings 

The  Secretary  finds,  in  accordance 
with  SMCRA  and  30  CFR  732.17  and 
732.15.  that  the  program  amendments 
submitted  by  Ohio  on  June  15. 1984, 
meet  the  requirements  of  SMCRA  and  30 
CFR  Chapter  VII,  as  discussed  below. 

The  Secretary  found  that  the  Ohio 
program  conditionally  approved  on 
August  16. 1982,  allowed  registered  land 
surveyors  to  perform  certain  duties 
which  SMCRA  requires  be  done  by 
qualified  registered  professional 
engineers  or  regist'^red  geologists.  On 
May  24. 1983,  the  Secretary  found  that  a 
January  6. 1963  Ohio  amendment  did  not 
fully  satisfy  condition  (c)  because  the 
Ohio  Administrative  Code  (OAC)  had 
not  been  amended  as  required.  Since 
that  time.  SMCRA  has  been  amended  to 
provide  that,  notwithstanding  section 
507(b)(14),  cross-section  maps  or  plans 
of  land  to  be  affected  by  an  application 
for  a  surface  mining  and  reclamation 
permit  shall  be  prepared  by  or  under  the 
direction  of  a  qualified  registered 
professional  engineer  or  geologist,  or 
qualified  registered  professional  land 
surveyor  in  any  State  which  authorizes 
land  surveyors  to  prepare  and  certify 
such  maps  or  plans.  To  implement  the 
amendment  to  SMCRA,  OSM  has 
drafted  proposed  rules  which  will  be 
published  for  comment  in  the  Federal 
Register  in  the  near  future.  The  proposed 
rules  will  clarify  what  portions  of  the 
permit  application  may  be  prepared  by 
land  surveyors.  Should  the  amendments 
to  the  Federal  rules  necessitate  any 
further  changes  in  the  Ohio  program,  the 
Director  of  OSM  will  notify  the  State  of 
any  required  program  amendments. 

The  June  15. 1984  proposed  program 
amendment  included  a  copy  of  Division 
Advisory  Memo  No.  31  to  all  coal 
operators  regarding  the  role  of  surveyors 
in  the  permit  application  process.  The 
Memo  states  that: 

1.  Detailed  design  plans  for  sediment 
ponds  required  by  OAC  1501:13-^1-04(1) 
cannot  be  prepared  and  certified  by 
surveyors,  but  must  be  prepared  and 
certified  by  a  professional  engineer 

2.  Registered  surveyors  may  prepare 
the  supplemental  cross-sections,  maps 
and  plans  for  sediment  ponds  required 
by  section  1513.07(B)(2)(n)(i)  of  the  Ohio 
Revised  Code  and  OAC  1501:13-4-04(J). 
and  may  prepare  the  application  map 
required  by  OAC  1501:13-4-04(1);  and 

3.  Certification  that  a  pond  is  built 
according  to  design  may  be  submitted 
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with  an  engineer's  certification  only, 
except  that  a  surveyor  may  partially 
certify  pond  construction  only  to  the 
extent  that  he  is  certifying  that  the 
measurements  of  the  pond  structure 
conform  to  the  measurements  contained 
in  the  detailed  design  plan  submitted 
with  the  application  and  prepared  by 
the  engineer. 

In  Ohio,  unlike  some  other  States, 
State  law  does  not  permit  surveyors  to 
perform  design  functions.  Therefore, 
even  though  SMCRA  has  been  amended, 
surveyors  in  Ohio  may  not  prepare 
detailed  design  plans,  but  may  prepare 
general  plans,  maps  and  cross-sections 
which  constitute  measurement,  rather 
than  design  functions. 

The  Secretary  finds  that  the 
responsibilities  set  forth  in  the  Memo 
are  consistent  with  SMCRA.  as 
amended,  and  the  Federal  regulations. 

Ohio  has  amended  paragraph  (I)  of 
OAC  1501  13-4-04.  concerning 
preparation  of  a  surface  mining  permit 
application  map,  to  remove  the  word 
"professional"  from  the  phrase 
"registered  professional  surveyor"  In 
Ohio,  a  registered  surveyor  is  a 
professional  surveyor  by  definition.  The 
inclusion  of  the  word  "professional" 
would  be  redundant.  Therefore,  the 
Secretary  finds  the  amendment  is 
consistent  with  SMCRA  as  amended. 

Ohio  has  amended  paragraph  (L)  of 
OAC  1501:13-4-04-  concerning 
preparation  and  cf  rtification  of  detailed 
design  plans  and  i  taps  for  surface 
mining  ponds  and  impoundments,  to 
remove  the  author  tj  for  a  registered 
surveyor  to  prepare  ind  certify  such 
maps  and  plans.  Tht  Secretary  finds 
that  the  amendment  is  no  less  effective 
than  30  CFR  780.25. 

Ohio  has  amended  paragraph  (I)  of 
OAC  1.501:13-4-'13,  concerning 
preparation  of  an  underground  mining 
application  map.  to  remove  the 
requirement  for  dual  certification  by 
both  an  engineer  and  a  surveyor  and 
instead  allow  either  an  engineer  or  a 
surveyor  to  prepare  and  certify  the  map. 
The  Secretary  finds  the  amendment  to 
be  consistent  with  SMCRA  as  amended. 

Ohio  has  amended  paragraph  (J)  of 
OAC  1501:13-4-13  concerning 
preparation  of  supplementary  maps, 
cross-sections  and  plans  for 
underground  mining  applications  to 
allow  either  a  qualified  registered 
professional  engineer  or  a  registered 
surveyor  to  prepare  and  certify  such 
maps,  cross-sections  and  plans.  The 
Secretary  finds  the  amendment  to  be 
consistent  with  SMCRA.  as  amended. 

Ohio  has  amended  paragraph  (L)  of 
OAC  1501:13-4-13,  concerning  detailed 
design  plans  and  maps  for  underground 
mining  ponds,  impoundments  and  coal 

I 


waste  structures,  to  remove  the  , 
authority  for  professional  geologists  to 
prepare  and  certify  such  plans  and 
maps.  The  Secretary  finds  the 
amendment  to  be  no  less  effective  than 
30  CFR  784.16. 

Ohio  has  amended  paragraph  (B)(5)  of 
OAC  1501:13-&-04.  concerning 
construction  of  drainage  control 
systems,  to  provide  that  such  structures 
shall  be  certified  upon  completion  of 
construction  either  by  an  engineer  or 
jointly  by  an  engineer  and  a  surveyor  to 
the  extent  such  joint  certification  is 
required  or  permitted  by  the  Chief  of  the 
Division  as  meeting  the  dimensions  and 
design  criteria  set  forth  in  the  design 
plan  submitted  as  part  of  the  permit 
application.  The  Secretary  finds  the 
amendment  makes  the  Ohio  rule  no  less 
effective  than  30  CFR  816.49  and  817.49. 

Ohio  has  amended  paragraph  (G)(15) 
of  OAC  1501:13-9-04,  concerning  pond 
design  and  construction,  to  provide  that 
ponds  shall  be  inspected  during 
construction  and  certified  after 
construction  by  an  engineer  or  jointly  by 
an  engineer  and  surveyor  to  the  extent 
such  joint  certification  is  required  or 
permitted  by  the  Chief  of  the  Division. 
The  Secretary  finds  the  amendment 
makes  the  Ohio  rule  no  less  effective 
than  30  CFR  816.49  and  817.49. 

The  Secretary  finds,  based  on  the 
Division  Advisory  Memo  and  the 
changes  to  the  Ohio  rules  discussed 
above,  that  Ohio  has  satisified  condition 
(c)  regarding  duties  to  be  performed  by 
engineers  and  surveyors  in  the  Ohio 
program. 

IV.  Public  Conunents 

At  the  public  meeting  held  on  August 
14.  1984,  several  commenters  objected  to 
the  proposed  changes  to  OAC  1501:13- 
9-04(B)(5|  requiring  joint  certification  by 
engineers  and  surveyors  of  "as  built" 
structures,  stating  that  surveyors  should 
be  allowed  to  certify  "as  built" 
structures  independently  because  such 
work  is  "measurement"  work  which 
sur\eyors  are  authorized  and  required  to 
perform  under  Ohio  law.  One 
commenter  also  stated  that  construction 
certification  requirements  for  small 
ponds  (those  not  meeting  the  size  or 
other  criteria  of  30  CFR  77.216(a))  are 
excessive  and  that  in  any  event  such 
certifications  ought  to  be  performed  by 
surveyors. 

The  Division  Advisory  Memo  makes 
clear  that  a  surveyor  may  partially 
certify  "as  built '  construction  to  the 
extent  that  he  is  certifying  that  the 
measurements  of  the  structure  conform 
to  the  measurements  contained  in  the 
detailed  design  plan.  Certification  of 
stability,  compaction,  and  detention 
time  must  be  submitted  by  an  engineer. 


This  direction  is  consistent  with  the 
Ohio  statute  and  with  section  515(b)(10) 
of  SMCRA  and  30  CFR  816.46  and 
817  46. 

Two  commenters  stated  that  removal 
of  the  word  "professional"  from  OAC 
1501:13-9-04(1)  was  unnecessary.  The 
Secretary  has  determined  that  the  word 
"professional"  is  implicit  in  the  phrase 
"registered  surveyor"  and  its  deletion 
does  not  change  the  meaning  of  the 
phrase. 

Acknowledgements  were  received 
from  the  following  Federal  agenaes: 

Departmenl  of  Labor — Mine  Safely  and 

Health  Admmistr<it)on 
Department  of  the  Army — Office  of  the  Ch»ef 

of  Enjjinners 
Department  of  Agrif  uiiure — Farmers  Home 

Administration 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503(b)fl)  of  SMCRA  and  30  CFR 
732.17(h)(10)(i). 

V.  Secretary's  Decision 

The  Secretary,  based  on  the  above 
findings,  is  approving  the  June  15,  1984 
amendments  to  the  Ohio  program,  and  is 
removing  condition  (c).  Part  935  of  30 
CFR  Chapter  VII  is  being  amended  to 
reflect  the  above  actions. 

\'l.  Procedural  Matters 

1  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S  C 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking 

2.  Executive  Order  No.  12297  and  the 
Regulatory  Flexibility  Act:  On  August 
28.  1981.  the  Office  of  .Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
direr:t!y  related  to  approval  or 
conditional  approval  of  State  regulatory 
progr:^ms.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatorv  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5     / 
U.SC.  601  et  seq)  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.SC  3507 
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List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly.  30  CFR  Part  935  is 
amended  as  set  forth  herein.. 

Dated.  September  19.  1984  , 

Laooa  A  Power, 

Acting  Assistant  Secretary  for  Land  and 
Minerals  Management. 

PART  935— OHIO 

§935.11    [AmendMil 

1.  30  CFR  935.11  is  amended  by 
removing  and  reserving  paragraph  (c). 

2.  30  CFR  935.15  is  amended  by  adding 
a  new  paragraph  (k)  as  follows: 

§  935. 1 5    Approval  Of  regulatory  program 
amendments. 


(k)  The  foliowing  amendments 
submitted  to  OSM  on  June  15. 1984,  are 
approved  effective  upon  promulgation  of 
the  rules  by  the  State,  provided  the  rules 
adopted  are  identical  to  the  rules 
submitted  to  and  reviewed  by  OSM: 
Ohio  Administrative  Code  sections 
1501;13-^4-04  (I)  and  (L);  1501:13-^1-13  (I). 
(I),  and  (L);  1501:13-9-04  (B)(5)  and 
(G)  (15):  and  Division  Advisory  Memo 
No.  31. 

(Pub.  L  95-87,  30  U.S.C.  1201  et  seq. )        | 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-fRL-267»-61 

Approval  and  Promulgation  of 
Imptementation  Plans;  Ohio 

AQCMCY:  Enviromental  Protection 
Agency  (USEPA). 

ACTION:  Final  rulemaking. 

summary:  USEPA  is  revising  the 
Federal  Ohio  State  Implementation  Plan 
(SIP)  for  sulfur  dioxide  (SOj)  for  the  B.F 
Goodrich  plant  and  the  Ohio  Edison 
Company's  Beech  Street  power  station 
in  Summit  County,  Ohio.  This  revision  is 
based  on  an  urban  modeling  analysis 
submitted  by  the  State  of  Ohio.  The 
analysis  demonstrates  that  this  revision 
will  not  interfere  with  the  attainment 
and  maintenance  of  the  SOj  National 
Ambient  Air  Quality  Standards.  This 
action  revises  the  B.F  Goodrich  SOj 
emission  limits  from  5.54  lbs  SOi/ 
MMBTU  to  7.0  lbs  SOj/MMBTU.  In 


addition  USEPA  is  revising  the  Ohio 
Edison  Beech  Street  Plant  emission  limit 
from  2.79  to  0.0  because  the  plant  is 
permanently  shut  down. 

EFFECTIVE  DATE  This  final  rulemaking 
becomes  effective  on  October  25, 1984. 
addresses:  Copies  of  the  Docket  «5A- 
83-3  are  on  file  at  the  following 
addresses  for  review.  (It  is 
recommended  you  telephone  the  contact 
person  below  before  visiting  the  Region 
V  office.) 
U.S.  Enviromental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

230  South  Dearborn  Street,  Chicago. 

Illinois  60604 
U.S.  Enviromental  Protection  Agency, 

401  M  Street  SW.,  Washington,  D.C. 

20460 
Office  of  the  Federal  Register,  1100  L 

Street.  N.W.,  Room  8401,  Washington. 

D.C. 

Copies  of  the  SIP  revision  request  is 
also  available  for  inspection  at:  Ohio 
Enviromental  Protection  Agency,  Office 
of  Air  Pollution  Control,  361  East  Broad 
Street,  Columbus,  Ohio  43216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Marcantonio,  Air  and  Radiation 
branch  {5AR-26),  Enviromental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-€088. 
SUPPt^MENTARY  INFORMATION:  On 
January  6, 1983,  the  Ohio  Enviromental 
Protection  Agency  (Ohio  USEPA) 
submitted  a  request  for  a  revision  to  the 
SO2  emission  limitation  for  the  B.F 
Goodrich  South  Main  Street  Plant  in 
Summit  County,  Ohio.  The  submittal 
was  intended  as  a  request  for  a  revision 
to  the  current  Federal  SIP,  which  was 
promulgated  by  USEPA  on  December  5, 
1979  (44  FR  69928).  Additional  technical 
support  was  submitted  to  USEPA  on 
April  15.  1983. 

Ohio  EPA  requested  that  USEPA 
revise  the  emission  limit  for  coal-fired 
Boilers  No.  27  and  32  at  the  B.F 
Goodrich  facility  from  5.54  lbs  SO2/ 
MMBTU  to  7.0  lbs  SO2 /MMBTU.  The 
current  Federal  limit  of  0.51  lbs  SO2/ 
MMBTU  for  Boiler  Number  31  and  the 
nonsimultaneouB  operating  restriction 
for  Boilers  Nos.  27  and  32  currently  in 
the  SIP  are  not  being  revised. 

To  determine  if  the  7.0  lbs  SO2/ 
MMBTU  limit  will  provide  for  the 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  B.F  Goodrich  performed  a 
RAM  urban  modeling  analysis.  The 
results  of  the  analysis  demonstrate  that 
the  revision  will  not  interfere  with  the 
attainment  and  maintenance  of  the  SO2 
NAAQS.  Therefore,  USEPA  is 
promulgating  this  revision  to  the  Ohio 


SO7  SIP.  Fuirther  discussion  of  the 
modeling  analysis  is  contained  in  the 
technical  support  document  for  this 
revision,  which  is  available  for  review 
at  the  Region  V  office. 

The  emission  inventory  prepared  by 
the  State  and  used  in  the  modeling 
attainment  demonstration  did  not 
include  the  Ohio  Edison  Beech  Street 
Plant  because  it  is  permanently  shut 
down.  Therefore,  as  part  of  this 
rulemaking,  USEPA  is  also  revising  the 
limit  for  the  Ohio  Edison  Beech  Street 
Plant  from  2.79  lbs  SO2/MMBTU  to  0.00 
lbs  Sa/MMBTU. 

Impact  on  Attainment  and  Prevention  of 
Significant  Deterioration  (PSD)  in  Other 
States 

USEPA  also  reviewed  the  proposed 
B.F  Goodrich  revision  for  consistency 
with  section  110(a)(2)(E)  of  the  Clean 
Air  Act.  Due  to  present  limitations  on 
modeling,  the  modeling  for  the  revision 
was  limited  to  a  50  km  radius  around  the 
B.F  Goodrich  plant.  There  is  no  other 
State  within  50  km  of  the  plant. 
Furthermore,  although  the  revision 
would  increase  allowable  emissions 
from  the  B.F  Goodrich  plant  by 
approximately  1,200  tons  per  year,  the 
revision  for  both  B.F  Goodrich  and 
Beech  Street  taken  together  represent  a 
net  decrease  in  allowable  emissions  of 
about  5.200  tons  per  year  and  is  not  ex 
pected  to  result  in  an  increase  in  actual 
emissions  from  historical  levels. 
Therefore,  the  revision  will  not  affect 
PSD  increment  consumption. 

The  modeling  for  this  revision 
demonstrated  that  3-hour  and  24-hour 
ambient  SO2  concentrations  resulting 
from  B.F  Goodrich's  emissions  decrease 
markedly  within  a  short  distance  from 
the  plant  and  fall  well  below  the 
corresponding  ambient  standards. 
Therefore,  in  USEPA's  judgment,  the 
revision  would  not  contribute 
significantly  to  SO2  nonattainment  in 
any  other  State. 

Public  Comment 

On  March  23, 1984  (49  FR  11103), 
USEPA  proposed  to  revise  the  Federal 
Ohio  SIP  as  noted  above.  No  public 
comments  were  submitted  to  USEPA 
during  the  30-day  public  comment 
period. 

Final  Action 

USEPA  is  revising  the  B.F.  Goodrich 
SOi  emission  limit  from  5.54  lbs. 
Sa/MMBTU  to  7.0  lbs.  SOj/ 
MMBTU  and  the  Ohio  Edison  Beech 
Street  Plant  SO»  emission  limit  from 
2.79  to  0.0. 
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The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  SL'ction  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals   or  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

This  notice  is  issued  under  authority  of 
section  110  and  172  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7410  and  7.S02). 

Dated:  September  14, 1984. 
WiiUam  D.  Ruckelshaus. 
Adnvnistrulor 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Ohio 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52  is 
amended  as  follows: 

Subpart  KK— Otiio 

Section  52.1881(b)  is  amended  by 
revising  paragraphs  (59)(viii)(B)  and 
(59)(xi)  as  follows: 

S  52.1881    Control  Strategy:  Sultur  Oxid«« 
(sulfur  dioxide). 


(b)  •  •  * 

(59)  *   *   * 

(viii)  *  *  *        • 

(B)  7.0  pounds  of  sulfur  dioxide  per 
million  BTU  actual  heat  input  for 
coalfired  Boilers  #27  and  «32. 


(xi)  The  Ohio  Edison  or  any 
subsequent  owner  or  operator  of  the 
Ohio  Edison  Company's  Beech  Street 
power  station  in  Summit  County,  Ohio, 
shall  not  cause  or  permit  the  emission  of 
sulfur  dioxide  from  any  stack  at  the 
Beech  Street  plant  in  excess  of  0.00 
pounds  of  sulfur  dioxide  per  million  BTU 
actual  heat  input. 
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40  CFR  Part  52 
|A-1-FRL-267»-7] 

Approval  and  Promulgation  of 
implemantatlon  Plans;  Massachusetts; 
Tampocary  Sulfur-in-Fual  Revision  for 
Janws  River  Corporation,  Hyde  Park 
Mill  in  Boston 

agency:  Environmental  Protection 
Agency  (EPA).        • 
action:  Final  rule. 

SUMMARY:  EPA  is  today  approving  a 
revision  to  the  Massachusetts  State 
Implementation  Plan  |SIP)  which  will 
all(jw  )ames  River  Corporation,  Hyde 
Park  Mill  in  Boston,  Massachusetts  to 
increase  the  sulfur  content  of  its  residual 
fuel  oil  for  up  to  30  months.  The  burning 
of  less  expensive,  higher  sulfur  content 
fuel  oil  will  provide  this  source  with 
some  of  the  capital  needed  to  implement 
permanent  energy  conservation 
measures. 

effective  date:  September  25, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L.  Greene.  (617)  223-5133. 
addresses:  Copies  of  the 
Massachusetts  submittal,  which  is 
incorporated  by  reference,  are  available 
for  public  inspection  during  regular 
business  hours  at  the  Environmental 
Protection  Agency.  Region  I.  Room  2313, 
)FK  Federal  Building,  Boston, 
Massachusetts  02203:  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  D.C."  20460;  Office  of  the 
Federal  Register,  110  L  Street.  NW.. 
Room  8401,  Washington,  D.C.  20460  and 
the  Department  of  Environmental 
Quality  Engineering.  8th  Floor,  One 
Winter  Street,  Boston,  Massachusetts 
02108. 

SUPPt-EMENTARY  INFORMATION:  On  July 
11. 1984,  the  Massachusetts  DEQE 
submitted  a  SIP  revision  for  James  River 
Corporation,  in  Hyde  Park  Mill.  Boston, 
Massachusetts.  The  revision  allows  the 
burning  of  2.2%  sulfur  fuel  in  their 
boilers  for  30  months  or  less.  During  this 
time  period,  James  River  Corporation 
has  committed  to  implementing 
permanent  energy  conservation 
measures.  The  facility  will  use  the 
savings  realized  during  the  temporary 
(30  months  or  less)  utilization  of  less 
expensive  2.2%  sulfur  fuel  oil  to  defray 
the  costs  of  implementing  the  permanent 
energy  conservation  measures.  The 
facility  will  return  to  burning  0.5%  sulfur 
fuel  oil  by  30  months  from  the  effective 
date  of  this  Register. 

Background 

This  temporary  sulfur-in-fue!  revision 
is  being  approved  pursuant  to  the 


provisions  of  Regulation  310  CMR  7.19. 
"Interim  Sulfur-in-Fuel  Limitation  for 
Fossil  Fuel  Utilization  Facilities  Pending 
Energy  Conservation  Measures."  EPA 
approved  the  addition  of  this  regulation 
to  the  Massachusetts  SIP  on  March  19. 
1981.  (46  FR  82677).  It  specifies  the 
requirements  and  conditions  which 
sources  must  meet  in  order  to  qualify  for 
temporary  sulfur-in-fuel  relaxations  and 
the  procedures  which  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  (DEQE)  must  use  to 
determine  that  the  emissions  will  not 
violate  any  .National  Ambient  Air 
Quality  Standards  (NAAQS).  Only 
sources  rated  at  less  than  250  million 
Btu  per  hour  heat  input,  which  are 
currently  burning  residual  fuel  oil,  and 
have  made  a  commitment  to  either  (a) 
convert  to  an  alternate  fuel,  or  (b) 
implement  energy  conservation 
measures,  are  eligible  for  a  temporary 
sulfur-in-fuel  revision  not  to  exceed  30 
months:  Further  details  on  the 
requirements  of  Regulation  310  CFR  7.19 
and  EPA's  reasons  for  approving  it  were 
discussed  in  a  Notice  of  Proposed 
Rulemaking  (\PR)  published  on 
December  16,  1980  (45  FR  82675).  In  the 
NPR,  EPA  also  proposed  approval  of  all 
individual  sources  that  meet  the 
eligibility  requirements  of  this 
regulation. 

EPA  Evaluation 

EPA  has  determined  that  the  DEQE 
has  approved  James  River  Corporation's 
request  to  bum  higher  sulfur  fuel  oil  in 
accordance  with  the  provisions  of 
Regulation  310  CMR  7.19Tand  agrees 
that  no  air  quality  standards  will  be 
violated  by  the  temporary  burning  of 
2.2%  sulfur  fuel  oil  at  this  facility. 

EPA  received  no  comments  on  its 
December  16,  1980  (45  FR  82675) 
proposal  to  approve  individual  sources 
of  sulfur-in-fuel  relaxations,  and  DEQE 
received  no  comments  on  its  proposed 
approval  of  the  temporary  sulfur-in-fuel 
relaxation  at  the  James  River 
Corporation,  Hyde  Park  Mill  facility  in 
Boston.  Since  the  public  has  had  these 
other  opportunities  to  comment,  and 
since  EPA  published  a  generic  NPR  for 
all  such  sulfur  relaxations,  EPA  believes 
that  publishing  a  new  NPR  is 
unnecessary.  Therefore,  EPA  is  taking 
final  action  today  to  approve  this  SIP 
revision  without  first  publishing  a  new 
proposed  rulemaking.  EPA  finds  good 
cause  for  making  this  action  effective 
immediately  because  the 
implementation  plan  is  already  in  effect 
under  State  law  and  imposes  no 
additional  regulatory  burden. 
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Final  Action 

EPA  is  approving  the  proposed 
temporary  sulfur-in-fuei  relaxation 
revision  for  James  River  Corporation. 

Under  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  this 
action  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709), 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Orderl2291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations,  Air 
pollution  control  Ozone.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide, 
Hydrocarbons. 

Authority:  Sees.  110(a)  and  301(a)  of  the 
Clean  .Air  Act.  as  amended  (42  U.S.C.  7410(al 
and  7601(a)). 

Note.— Incorporation  by  Reference  for  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  September  14,  1984. 
William  D.  Ruckelshaua, 
Administrator. 


PART  52— {AMENDED] 

Part  52,  Chapter  1.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Subpart  W— Massachusetts 

Section  52.1120,  is  amended  by  adding 
paragraph  (c)(67)  as  follows: 


§  52. 1 1 20    IdentlficaUon  of  plaa 


(c)  ♦   •   * 

(67)  A  revision  submitted  on  July  11, 
1984  allowing  the  burning  of  2.2%  sulfur 
content  fuel  oil  at  the  James  River 
Corporation  Hyde  Park  Mill  facility  in 
Boston,  Massachusetts  for  a  period  of  up 
to  30  months,  commencing  on  September 
23,  1984. 
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40  CFR  Part  52 

[Docket  No.  MA  1462;  A-1-fRL-2«79-61 

Approval  and  Promulgation  of 
bnptomentation  Plans;  Massachusetts; 
Sulfur  Dioxide  Revision  for  Boston 
Edison  Co.;  Mystic  Station  Unit  7 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule.   * 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Massachusetts.  These  revisions  renew  a 
temporary,  30-month  variance  to  310 
CMR  7.05(1  )(d)2  to  allow  for  the  burning 
of  2.2%  sulfur  content  fuel  oil  in  boiler 
unit  7  (Unit  7)  of  the  Boston  Edison 
Company  (BEGo)  Mystic  Station  facility 
(Mystic)  in  Everett,  Massachusetts,  The 
intended  effect  of  this  action  is  to  allow 
for  the  continued  use  of  higher  sulfur 
content  fuel  oil  at  Mystic  Unit  7.  This 
action  is  taken  pursuant  to  sections  110 
and  301  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  September  25. 1984. 
ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  Room 
2312,  JFK  Federal  Building,  Boston. 
Mass.  02203;  Public  Information 
Reference  Unit.  EPA  Library,  401  M 
Street.  SW,.  Washington,  aC.  20460: 
Office  of  the  Federal  Register,  1100  L 
Street,  NW.,  Room  8401,  Washington. 
D.C.  20408  and  at  the  Division  of  Air 
Quality  Control  of  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering,  1  Winter  Street.  8th  Floor, 
Boston,  Mass,  02108, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Pollack.  (617)  22,3-4867. 
SUPPLEMENTARY  INFORMATION:  On  April 
25,  1984  (49  FR  17773),  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
proposing  to  approve  revisions  to  the 
Massachusetts  SIP.  These  revisions 
would  approve  a  variance  to  310  CMR 
7.05(l)(d)2  to  allow  for  the  continued  use 
of  2.2'^o  sulfur  (S)  content  fuel  oil  at 
Mystic  Unit  7  for  a  period  of  thirty 
months.  A  more  complete  discussion  of 
the  revisions  and  the  rationale  for  EPA's 
proposed  action  is  contained  in  the  NPR. 
In  addition,  the  N'PR  discusses  a  number 
of  conditions  that  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  has  attached  to  the 
variance. 

Two  public  comments  supporting  the 
proposed  action  were  received  in 
response  to  the  .\PR. 

Final  Action 

EPA  is  approving  revisions  to  the 
Massachusetts  SIP  that  allow  for  the 
continued  use  of  2,2%  S  fuel  oil  at 


BECo's  Mystic  Station  Unit  7  for  a 
period  of  thirty  months. 

As  noted  in  the  NPR.  the  modeling 
demonstration  supporting  this  action  is 
based  on  full  stack  height  credit  (500 
feet)  for  the  stack  serving  Unit  7.  This 
height  is  consistent  with  "good 
engineering  practice"  as  the  term  is 
defined  by  the  formula  in  EPA's  existing 
stack  height  regulations,  40  CFR  51.1. 

Portions  of  the  stack  height 
regulations  promulgated  on  February  8, 
1982  (47  FR  5864),  have  been  overturned 
by  a  panel  of  the  U.S.  Court  of  Appeals 
for  the  DC.  Circuit.  Sierra  Club  v.  EPA. 
719  F,2d  436  (DC.  Cir,  1983).  While  EPA 
believes  the  actions  taken  today  to  be 
consistent  with  the  court  decision,  these 
actions  may  be  subject  to  modification 
when  revised  regulations  are 
promulgated  in  response  to  the  decision. 
This  may  result  in  revised  emission 
limitations  or  may  affect  other  actions 
taken  by  States  and  source  owners  or 
operators. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations  and  Incorporation  by 
reference. 

Authority:  Sees.  110(a)  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S,C.  7410(a) 
and  7601(a)). 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Dated:  September  14,  1984. 
William  D.  Ruckelshaus, 
Administrator. 

PART  52— (AMENDED! 

Part  52  of  Chapter  I,  Title  40  of  the 
code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  W— Massachusetts 

Section  52.1120,  is  amended  by  adding 
subparagraph  (c)(65)  as  follows: 
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§  52. 11 2a    Identflication  of  plan. 

(c)  •  •  •       ij 

(65)  A  temporary  variance  to  310  CMR 
7.05(l)(d)2  of  "Sulfur  Content  of  Fuels 
and  Control  Thereof  for  Metropolitan 
Boston  Air  Pollution  Control  District" 
submitted  on  January  6, 1984  to  allow  for 
the  use  of  2.2%  sulfur  content  fuel  oil  in 
boiler  unit  7  of  the  Boston  Edison 
Company  Mystic  Station  facility  in 
Everett  for  thirty  months  commencing  on 
September  25,  1984. 
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40  CFR  Part  147 

[OW-10-FRL-2664-71 

Oregon  Department  of  Environmental 
Quality;  Underground  Injection  Control 
Program  Approval 

agency:  Environmental  Protection 
Agency. 

action:  Approval  of  State  Program. 

summary:  The  State  of  Oregon  has 
submitted  an  application  under  sections 
1422  and  1425  of  the  Safe  Drinking 
Water  Act  for  the  approval  of  an 
Underground  Infection  Control  (UIC) 
program  govern  ng  Classes  1,  II,  III,  IV, 
and  V  injection  wells.  After  careful 
review  of  the  application,  the  Agency 
has  determined  that  the  State's  injection 
well  program  for  Classes  I,  III.  IV,  and  V 
injection  wells  meets  the  requirements 
of  Section  1422  of  the  Act  and,  that  the 
State's  injection  well  program  for  Class 
II  oil  and  natural  gas  related  wells  meets 
the  requirements  of  section  1425  of  the 
Act.  Therefore,  this  application  covering 
Classes  I-V  injections  is  approved. 
EFFECTIVE  DATE:  This  approval  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
October  9. 1984.  This  approval  shall 
become  effective  on  October  9, 1984. 
FOR  FURTHER  INFCRMATION  CONTACr 
Gerald  Opatz,  Mail  Stop  409, 
Environmental  Protection  Agency, 
Region  X,  1200  Sixth  Avenue.  Seattle, 
Washington  98101.  PH:  (206)  442-1225, 
FTS  399-1225. 

SUPPLEMENTARY  INFORMATION:  Part  C  of 
the  Safe  Drinking  Water  Act  (SDWA) 
provides  for  an  Underground  Injection 
Control  (UIC)  program.  Section  1421  of 
the  SDWA  requires  the  Administrator  to 
promulgate  minimum  requirements  for 
effective  SVate  programs  to  prevent 
underground  injection  which  endangers 
drinking  water  sources.  The 
Administrator  is  also  to  list  in  the 
Federal  Register  each  State  for  which,  in 
his  judgment,  a  State  UIC  program  may 


be  necessarj .  Each  State  listed  shall 
submit  to  the  Administrator  an 
application  which  contains  a  showing 
satisfactory  to  the  Administrator  that 
the  State:  (i)  Has  adopted  after 
reasonable  notice  and  public  hearings,  a 
UIC  program  which  meets  the 
requirements  of  regulations  in  effect 
under  section  1421  of  the  SDWA;  and  (ii) 
will  keep  such  records  and  make  such 
reports  with  respect  to  its  activities 
under  its  UIC  program  as  the 
Administrator  may  require  by 
regulations.  After  reasonable 
opportunity  for  public  comment,  the 
Administrator  shall  by  rule  approve, 
disapprove  or  approve  in  part  and 
disapprove  in  part,  the  State's  UIC 
program. 

The  SDWA  was  amended  on 
December  5, 1980.  to  include  section 
1425.  which  establishes  an  alternative 
method  by  which  a  State  may  obtain 
primary  enforcement  responsibility  for 
those  portions  of  its  UIC  program 
related  to  the  recovery  and  production 
of  oil  and  natural  gas  (Class  11  wells). 
Specifically,  instead  of  meetmg  Federal 
Regulations  (40  CFR  Parts  124.  144,  and 
147]  and  related  Technical  Criteria  and 
Standards  (40  CFR  Part  146),  a  State 
may  demonstrate  that  its  program  meets 
the  more  general  statutory  requirements 
of  section  1421  {b)(lj  (A)  through  (D)  and 
represents  an  effective  program  to 
prevent  endangerment  of  underground 
sources  of  drinking  water. 

The  State  of  Oregon  was  listed  as 
needing  a  UIC  program  on  June  19.  1979 
(44  FR  35288).  The  State  submitted  an 
application  under  sections  1422  and  1425 
on  November  14.  1983,  for  a  UIC 
program  to  be  administered  by  the 
Oregon  Department  of  Environmental 
Quality  (ODEQ).  On  February  3. 1984. 
EPA  published  notice  of  receipt  of  the 
application,  requested  public  comments, 
and  offered  a  public  hearing  on  the  UIC 
program  submitted  by  the  ODEQ  (49  FR 
4216).  Neither  requests  for  public 
hearing  nor  requests  to  offer  testimony 
at  such  hearings  were  received  by  EPA. 
Therefore,  pursuant  to  the  provisions  of 
40  CFR  145.31(c).  the  public  hearing  was 
cancelled  because  of  lack  of  sufficient 
public  interest. 

After  careful  review  of  the 
application.  I  have  determined  that  the 
Oregon  UIC  program  submitted  bv  the 
ODEQ  to  regulate  Classes.  I.  11.  III.  IV. 
and  V  injection  wells  meets  the 
requirements  established  by  the  Federal 
regulations  pursuant  to  sections  1422 
and  1425  of  the  SDWA  and.  hereby 
approve  it.  However,  since  there  are  no. 
Class  1,  III,  and  IV  wells  and  the  State 
has  elected  to  prohibit  such  injection. 
Class  1,  III,  and  IV  injection  will  be 
banned.  The  effect  of  this  approval  is  to 


establish  this  program  as  the  applicable 
underground  injection  control  program 
under  the  SDWA  for  the  State  of 
Oregon. 

This  approval  does  not.  however. 
apply  to  that  portion  of  the 
Memorandum  of  Agreement  (MOA) 
between  the  USEPA  and  the  ODEQ 
which  deals  with  the  State's  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program.  The  existing  NPDES 
MOA  between  the  USEPA  and  the 
ODEQ  remains  in  force  and  is  neither 
superseded  or  modified  by  approval  of 
the  UIC  program. 

This  approval  will  be  codified  in  40 
CFR  147,1900.  State  statutes  and 
regulations  that  contain  standards, 
requirements,  and  procedures  applicable 
to  owners  or  operators  are  incorporated 
by  reference.  These  provisions 
incorporated  by  reference,  as  well  as  all 
permit  conditions  or  permit  denials 
issued  pursuant  to  such  provisions,  are 
enforceable  by  EPA  pursuant  to  section 
1423  of  the  SDWA. 

In  this  application.  Oregon  chooses 
not  to  assert  jurisdiction  over  Indian 
lands  or  reservations  for  purposes  of  its 
UIC  program.  Therefore,  the  EPA  will,  at 
a  future  date,  prescribe  a  UIC  program 
governing  injection  wells  on  any  Indian 
lands  or  reservations. 

The  terms  listed  below  comprise  a 
complete  listing  of  the  thesaurus  terms 
associated  with  40  CFR  Part  147,  which 
sets  forth  the  requirements  for  a  State 
requesting  the  authority  to  operate  its 
own  permit  program  of  which  the 
Underground  Injection  Control  program 
is  a  part.  These  terms  may  not  all  apply 
to  this  particular  notice. 

List  of  Subjects  in  40  CFR  Part  147 

Indians — lands.  Reporting  and 
recordkeeping  requirements. 
Intergovernmental  relations.  Penalties, 
Confidential  business  information. 
Water  supply.  Incorporation  by 
reference.  i 

OMB  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291, 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  approval  by  EPA 
under  Section  1422  of  the  Safe  Drinking 
Water  Act  of  the  application  by  the 
Oregon  Department  of  Environmental 
Quality  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  this  rule 
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only  approves  State  actions.  It  imposes 
no  new  requirements  on  small  entities. 
(42  use  300  SDWA  1425  and  1422) 

Dated:  September  7.  1W4. 
WUliam  D.  Ruckeishaus. 
Administrator.  [ 

Title  40  of  the  Code  of  Federal 

RpSulHtions  is  amended  as  follows: 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

Subpart  MM — Oregon 

Amend  40  CFR  Part  147  bv  revising 

$  147.1900  as  follows: 

§147.1900    State-administered  program — 
Class  I.  II.  Ill,  IV.  and  V  wells. 

1  he  LUC  program  for  Class  1,  11.  111.  IV, 
and  V  wells  in  the  State  of  Oregon  is  the 
program  administered  by  the  Oregon 
Department  of  Environmental  Quality, 
approved  by  EPA  pursuant  to  section 
1422  of  the  SDWA.  Notice  of  this 
approval  was  published  in  the  Federal 
Register  on  September  25,  1984:  the 
effective  date  of  this  program  is  October 
9.  1984.  This  program  consists  of  the 
following  elements,  as  submitted  to  EP.A 
in  the  State's  program  application. 

(a)  Incorporation  by  rofrrpnce.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in  this 
paragraph  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  Oregon.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  effective  October  9.  1984 

(1)  Oregon  Revised  Statutes.  Title  16, 
Ch.  164,  section  164.785:  Title  36.  Ch.  468. 
sections  468.005.  468.065  to  468.070. 
468.700  to  468.815:  Title  43.  Ch.  520 
sections  52n.CX)5,  520.095.  520.1. =^.S — 
520.330  (1983); 

(2)  Oregon  Administrative  Rules.  340 
Division  44  sections  340-44-005  to  340- 
44-055  October  1983.  340-45-005  to  340- 
45-070  (June  1980):  Ch.  632  sections  632- 
10-002  to  632-10-235  (Dated  October 
1982):  632-20-005  to  632-20-159;  6o2-20- 
170  to  632-20-180  (January  1981). 

(b)  Other  Laws.  The  following  statutes 
and  regulations,  although  not 
incorporated  by  reference,  also  are  part 
of  the  approved  State-administered 
program: 

(1)  Oi^on  Revised  Statutes,  Chapter 
183;  192.420  192.500.  459.460(3).  468.005- 
468.605.  468.780-468.997:  Chapters  516. 
522  (1983); 

(2)  Oregon  Administrative  Rules.  Ch. 
137.  Div.  3  (July  1982);  Ch.  340,  Div.  11 
(November.  1983):  Ch.  340,  Div.  14 
(November,  1983);  Ch.  340.  Div.  52 
(November  1983);  Ch.  632.  Div.  1  (June 
1980);  Ch.  632.  Div.  20  (January  1981); 


(c)(1)  The  Memorandum  of  Agreement 
between  EPA  Region  X  and  the  Oregon 
Department  of  Environmental  Quality, 
signed  by  the  EPA  Regional 
Administrator  on  May  3,  1984. 

(d)  Statpnwnt  of  Legal  Authority. 

(1)  "Underground  Injection  Control 
Program  Legal  Counsel's  Statement." 
October  1983.  signed  by  the  Assistant 
.Attorney  General.  Oregon; 

(2)  Opinion  of  the  Attorney  .General, 
Oregon.  35  Op.  Attornev  General  1042 
(1972). 

(e)  The  Program  Description  and  any 
other  materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto. 
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40  CFR  Part  415 
I WH-FRL- 2678-4 1 

Inorganic  Chemicals  Manufacturing 
Point  Source  Category;  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards 

AGENCY:  F^nvironmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  corrections. 


summary:  This  notice  corrects 
typographical  errors  that  appeared  in 
the  August  22, 1984  publication  (49  FR 
33402)  of  the  Environmental  Protection 
Agency's  regulations  on  Inorganic 
Chemicals  Manufacturing  Point  Source 
Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  Performance  Standards. 
These  regulations  were  promulgated 
under  the  Clean  Water  Act  to  limit  the 
discharge  of  effluents  to  waters  of  the 
United  States  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  from  inorganic  chemical 
manufacturing  facilities. 
FOB  FURTHER  INFORMATION  CONTACT: 
Dr.  Thomas  E.  Fielding,  (202)  382-7156. 
SUPPt^MENTARY  INFORMATION:  We  are 
amending  40  CFR  Part  415.  Inorganic 
Chemicals  Manufacturing  Point  Source 
Category  Effluent  Limitations 
Guidelines.  Pretreatment  Standards,  and 
.\ew  Source  Performance  Standards  to 
correct  typographical  errors  in  the 
promulgated  regulation. 

Authority:  Sections  301.  304  (b).  (c).  (e).  and 
(S).  306  (b)  and  (c).  307  (b)  and  (c).  and  501  of 
the  Clean  Water  .Ant  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972. 
as  amended  by  the  Clean  Water  Act  of  1977) 
(the  -Act):  33  U.S.C.  1311.  1314  (b),  (c).  (e). 
and  (g).  1316  (b)  and  (c).  1317  (b)  and  (c).  and 
1361:  86  Stat.  816,  Pub.  L  92-500;  91  Stat.  1567 
Pub.  L  95-217. 


List  of  Subjects  in  40  CFR  Pari  415 

Inorganic  chemicals.  Water  pollution 
control.  Waste  treatment  and  disposal. 

PART  415— (CORRECTED] 

The  following  corrections  are  made  to 
40  CFR  Part  415  appearing  in  the  August 
22.  1984  issue  on  page  33402: 

1.  Page  33420.  column  3.  §  415.01(b).  in 
the  list  of  subparts,  change  "M"  to 
•BM." 

2.  Page  33428,  column  2,  §  415.662.  in 
the  table,  change  "NSPS  Effluent 
Limitations"  to  "BPT  Effluent 
Limitations." 

3.  Page  33428.  column  2,  §  415.663,  in 
the  table,  change  "BPT  Effluent 
Limitations"  to  "BAT  Effluent 
Limitations." 

4.  Page  33428,  column  3,  §  415.666,  in 
the  table,  change  "BAT  Effluent 
Limitations"  to  "PSNS  Effluent 
Limitations." 

5.  Page  33429,  column  1,  §415.672.  in 
the  table,  change  "BAT  Effluent 
Limitations"  to  "BPT  Effluent 
Limitations." 

6.  Page  33429,  column  2,  §  415.6/3  and 
§415.674,  and  column  3,  §415.675,  in  all 
three  tables  change  the  effluent 
limitations  for  lead  for  the  maximum  for 
any  one  day  from  0.6  milligrams  per  liter 
(mg/l)  to  0.18  mg/h  and,  in  all  three 
tables,  change  the  effluent  limitations 
for  lead  for  the  average  of  daily  values 
for  30  consecutive  days  from  0.2  mg/l  to 
0.048  mg/l. 

7.  Page  33429.  column  3.  §  415.675,  in 
the  table,  change  "BPT  Effluent 
Limitations"  to  "NSPS  Effluent 

Li  notations." 

Dated:  September  1«.  1984. 
Henr>'  L.  Longest  U, 

Acting  .\s.sislant  Administrator  for  Water 

in!  Dot  84-  25350  Fllfd  9-24-84:  8:45  am) 
BILLING  COOE  6560-S(Hi 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Parts  610.  61 1,  612,  613,  640, 
650,  and  670 

Nomenclature  Clianges 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  rule. 


SUMMARY:  This  action  makes  technical 
corrections  and  conforming  amendments 
to  NSF  regulations  on  procedures  and 
criteria  for  resolving  questions  involving 
moral  character  or  loyalty  of  applicants 
for  and  holders  of  NSF  fellowships; 
effectuation  of  Title  VI  of  the  Civil 
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Rights  Act  of  1984.  availability  of 
information  and  records, 
implementation  of  the  Privacy  Act, 
compliance  with  the  National 
Environmental  Policy  Act.  Patents,  and 
conservation  of  Antarctic  animals  and 
plants. 

EFFECTIVE  DATE:  September  25.  1984. 
ADDRESS:  Any  comments  should  be 
addressed  to:  Paralegal,  office  of  the 
General  Counsel.  National  Science 
Foundation,  Washington,  DC  20550. 
FOR  FURTHER  INFORMATION  CONTACT 
Sukari  S.  Smith.  Paralegal.  Office  of  the 
General  Counsel.  National  Science 
Foundation,  Washington,  DC  20550,  202- 
357-9580  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  changes  are  being  made  at  this 
time  so  they  can  be  incorporated  into 
the  next  edition  of  Title  45  of  the  Code 
of  Federal  Regulations. 

Explanation  of  changes 

The  changes  made  to  Parts  610.  611. 
612.  613,  and  640  of  Title  45  of  the  Code 
of  Federal  Regulations  merely  correct 
the  titles  of  officals  and  organizational 
elements  to  conform  to  present  NSF 
nomenclature. 

The  "Scope  of  Part"  section  of  the 
NSF  Patents  regulation  (Section  650.1  of 
Title  45  of  the  Code  of  Federal 
Regulations)  is  reworded  to  reflect  the 
issuance  of  the  Federal  Acquisition 
Regulations. 

In  accordance  with  Transmittal 
Memorandum  No.  1  to  Office  of 
Management  and  Budget  Circular  A-124 
(published  at  49  PR  10393).  the  standard 
patent  rights  clause  contained  in 
§  650.4(a)  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

(a)  "(April  1983)"  in  the  title  is 
changed  to  "(September  1984)". 

(b)  In  subparagraph  a(5).  the  words 
"means  a  small  business  concern"  are 
replaced  by  "means  a  domestic  small 
business  concern". 

(c)  In  subparagraph  a(6),  the  words 
■  means  a  university  or  other"  are 
replaced  by  "means  a  domestic 
university  or  other"  and  the  words  "any 
nonprofit  scientific"  are  replaced  by 
"any  domestic  nonprofit  scientific". 

(d)  In  subparagraph  c(2),  the  words 
months  of  disclosure  to  the  grantee" 

are  replaced  by  the  words  "months  of 
disclosure  to  grantee  personnel 
responsible  for  patent  matters". 

(e)  In  paragraph  d.  "(1)"  is  deleted, 
"(i)"  is  changed  to  "(1)",  "(ii)"  is 
changed  to  "(2)",  and  "(iii)"  is  changed 
to  "(3)". 


(f)  The  following  sentence  is  added  to 
the  end  of  subparagraph  d(l).  as 
redesignated:  "NSF  may  only  request 
title  within  sixty  days  after  learning  of 
the  grantee's  failure  to  disclose  or  elect 
within  the  specified  times." 

(g)  In  the  last  sentence  of  paragraph  h. 
"35  U.S.C.  202(c)(5)"  is  replaced  by 
"law". 

In  addition,  in  the  first  sentence  of  the 
last  paragraph  of  the  standard  Patent 
Rights  clause  in  §  650.4fa)  of  the  Code  of 
Federal  Regulations,  the  words 
"Foundation.  20550"  are  replaced  by  thf 
words  "Foundation.  Washington,  DC, 
20550"  to  correct  a  clerical  error. 

The  entire  section  containing  the 
Foundation's  standard  Patent  Rights 
clause  is  being  republished  to  allow 
these  changes  to  be  seen  in  context  and 
to  give  interested  parties  a  complete,  up- 
to-date  copy  of  th»t  clause. 

To  bring  the  Foundations  procedure 
for  waiver  of  rights  to  inventions  into 
compliance  with  the  Federal  Acquisition 
Regulations.  48  CFR  27.304-1  (f)(2). 
§  650.13(e)  of  Title  45  of  the  Code  of 
Federal  Regulations  has  been  amended 
to  require  preparation  of  a  written 
statement  for  waivers  of  rights  to 
inventions  made  under  contracts  subject 
to  the  FAR. 

To  comply  with  an  Office  of 
Management  and  Budget  requirement  (5 
CFR  1320.4(a)).  information  collection 
control  numbers  are  added  at  the  end  of 
those  sections  in  Chapter  VI  of  Title  45 
of  the  Code  of  Federal  Regulations 
requiring  Civil  Rights  Act  compliance 
information  (§  611.6).  containing  the 
standard  Patent  Rights  clause  (§  650.4), 
and  dealing  with  application  for  permits 
to  take  plants  or  wildlife  to  or  from 
Antarctica  (§  670.9). 

Executive  Order  12291 

The  Foundation  has  determined  that 
this  action  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  of  February  17. 
1983  (3  CFR  1981  Comp..  p.  127). 

These  changes  are  mostly  technical 
corrections  and  additions  to  existing 
regulations.  The  only  substantive 
amendments  are  those  made  to  conform 
the  NSF  Patents  Rights  clause  to  that 
contained  in  0MB  Circular  A-124,  as 
amended  by  Transmittal  Memorandum 
No.  1,  and  the  public  had  an  opportunity 
to  comment  on  those  changes  when  they 
were  promulgated  by  OMB.  Therefore, 
the  Foundation  found  that  obtaining 
public  comment  on  this  action  before 
making  it  final  was  unnecessary. 

List  of  Subjects 

45  CFR  Part  610: 

Scholarships  and  fellowships. 

Students. 


45  CFR  Pari  en. 

Civil  rights.  Government  procurement. 
Grant  programs — science  and 
technology.  Nondiscrimination. 

45  CFR  Pari  612: 

Freedom  of  information. 
45  CFR  Part  613: 

Privacy. 
45  CFR  Part  640:  I 

Environmental  protection.  U 

45  CFR  Part  650: 

Government  procurement,  Grant 
programs — science  and  technology. 
Inventions  and  patents.  Nonprofit 

organizations,  Small  businesses. 

45  CFR  Part  670: 

Endangered  and  threatened  wildlife. 
Natural  resources.  Research. 
Arthur  |.  Kusinaki. 

Acting  General  Counsel. 
September  20.  1984 

Accordingly.  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as 
provided  below: 

PART  610— (AMENDED] 

§610.2    (Amciyted) 

1.  Section  610.2(a)  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  replacing  the  words  "the  Associate 
Director  (Scientific  Personnel  and 
Education)"  with  "the  Assistant  Director 
for  Science  and  Engineering  Education". 

PART  611— (AMENDED] 

§611.6    lAmwtded]  ' 

2.  Section  5  611.6  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 

■  by  adding  the  OMB  control  number  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3145-OOB") 

PART  612— (AMENDED] 

§612^    (Ainwwl«d]  i 

3.  Section  612.2(c)  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  replacing  "ADAO"  with  "AD/A"  in 
the  second  sentence. 

PART  613— (AMENDED] 

§613.2    (AiMnctedl 


4.  Section  613. 2ta)  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  replacing  the  words  "Management 
Analysis  Office"  with  "Division  of 

Administrative  Services". 
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§613.3    [AnwndMtl 

5.  Section  813.3(a)  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  replacing  the  words  "Management 
Analysis  OfTice"  with  "Division  uf 
Administrative  Services". 

PART  640-{  AMENDED] 

S  640.2    (Ameftdadl 

6.  Section  640.2(a)  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  replacing  the  words  "the  Office  of 
GovemmenI  and  Public  Programs,  and 
the  Office  of  Planning  and  Resources 
Management"  with  "the  Office  of 
Legislative  and  Public  Affairs,  and  the 
Office  of  the  Comptroller". 

PART  650— {AMENDED] 

7.  Section  650.1  of  Title  45  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows:  i 

§650.1    Scope  of  part 

This  part  contains  the  policies, 
procedures,  and  clauses  that  govern 
allocation  of  rights  to  inventions  made 
in  performance  of  NSF-assisted 
research.  It  applies  to  all  funding 
agreements  entered  into  by  the 
Foundation  after  September  30, 1984, 
that  relate  to  performance  of  scientific 
or  engineering  research.  As  slated  in  the 
NSF  Acquisition  Regulation  (Chapter  25 
of  Title  48  of  the  Code  of  Federal 
Regulations),  the  provisions  of  this  part 
apply  to  contracts  as  well  as  to  grants 
and  cooperative  agreements 

8.  Section  650.4  of  Title  45  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

§  650.4    Standard  patent  rights  clause. 

(a)  The  following  Patent  Rights  clause 
will  be  used  in  every  funding  agreement 
awarded  by  the  Foundation  that  relates 
to  scientific  or  engineering  research 
unless  a  special  patent  clause  has  been 
negotiated  (see  §  650.5). 

Patent  Rights  (September  1964) 

a.  Definitions 

(1)  "Invention"  means  any  invention  or 
discovery  which  is  or  may  be  patentable  or 
otherwise  protectable  under  title  35  of  the 
United  States  Code. 

(2)  "Subject  invention"  means  any 
invention  of  the  grantee  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  this  grdnl. 

(3)  "Practical  application"  means  to 
manufacture  in  the  case  of  a  composition  or 
product,  to  practice  in  the  case  of  a  process 
or  method,  or  to  operate  in  the  rase  of  a 
machine  or  system:  and,  in  each  case,  under 
such  conditions  as  to  establish  that  the 
invention  is  being  utiliEed  and  that  its 
benefits  are  to  the  extent  permitted  by  law  or 
Government  regulations  available  to  the 
public  on  reasonable  terms. 


(4)  "Made"  when  used  in  relation  to  any 
invention  means  the  conception  or  first  actual 
reduction  to  practice  of  such  invention. 

(5)  "Small  business  firm"  means  a  domestic 
small  business  concern  as  defined  at  section 
2  of  Pub.  L.  85-538  (15  U.S.C.  632)  and 
implementing  regulations  of  the 
Administrator  of  the  Small  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standard  for  small  business 
concerns  involved  in  G<3vernment 
procurement  and  subcontr.ictir.g  at  13  CFR 
121  3-8  and  1.J  CFR  121.3-12,  respectively, 
will  be  used. 

(6)  '.Nonprofit  orgdnization"  means  a 
domestic  university  or  other  institution  of 
higher  education  or  an  organization  of  the 
type  described  in  section  501  (c)(:))  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
501(c))  and  exempt  from  taxation  uniJer 
section  501(a)  of  the  Internal  Revenue  Code 
(26  U.S.C.  5Pl(aJ)  or  any  domestic  nonprofit 
scientific  or  educational  organization 
qualified  under  a  Slate  nonprofit  organization 
statute. 

h.  Allocation  ofPnncipal  Rights 

The  grantee  may  retain  the  entire  right, 
title,  and  interest  throughout  the  world  to 
each  subject  invention  subject  to  the 
provisions  of  this  clause  and  35  U  S.C.  203. 
With  respect  to  any  subject  invention  in 
which  the  gr.inlee  retains  title,  the  Federal 
Government  shall  have  a  non-exclusive,  non- 
transferable, irrevocable,  paid-up  license  to 
practice  or  have  practiced  for  or  on  behalf  of 
the  United  States  the  subject  invention 
thrtjughout  the  world.  If  the  award  indicates 
it  is  subject  to  an  identified  international 
agrrjcment  or  treaty  the  Foundation  also  has 
the  right  to  direct  thy  grantee  to  convey  to 
any  foreign  participant  such  patent  rights  to 
subject  inventions  as  are  required  to  comply 
with  that  agreement  or  treaty. 

c.  Invention  Disclosure.  EltnUion  of  Title  and 
Filing  of  Patent  Applications  by  Grantee 

(1)  The  grantee  will  disclose  each  subject 
invention  to  the  .National  Science  Foundation 
(NSF)  within  two  months  after  the  iiiventor 
discloses  it  in  wr'ting  to  grantee  personnel 
responsible  for  the  administration  of  patent 
matters.  The  disclosure  to  NSF  shall  be  in  the 
form  of  a  written  report  and  shall  identify  the 
giant  under  which  the  invention  was  made 
and  the  inventor(s).  It  shall  be  sufficiently 
complete  in  technical  detail  to  convey  a  clear 
understanding  of  the  nature,  purpose, 
operation,  and.  to  the  extent  known,  the 
physical,  chemical,  biological  or  electrical 
characteristics  of  the  invention.  The 
disclosure  shall  also  identify  any  publication, 
on  sale  or  public  use  of  the  invention  and 
whether  a  manusaipt  describing  the 
invention  has  been  submitted  for  publication 
n.^d.  if  so.  whether  it  has  been  accepted  for 
publication  at  the  time  of  disclosure.  In 
addition,  after  disclosure  to  NSF.  the  grantee 
will  promptly  notify  NSF  of  the  acceptance  Of 
any  manuscript  describing  the  invention  for 
publication  or  of  any  on  sale  or  public  use 
planned  by  the  gran'ee. 

(2)  The  grantee  will  elect  in  writing 
whether  or  not  to  retain  title  to  any  such 
invention  by  notifying  NSF  within  twelve 
months  of  disclosure  to  grantee  personnel 


responsible  for  patent  matlers;  provided  that 
in  any  case  where  publication,  on  sale  or 
public  use  has  initiated  the  one  year  statutory 
period  wherein  valid  patent  protection  can 
still  be  obtained  in  the  United  Stales,  the 
period  for  election  of  title  may  be  shortened 
by  NSF  to  a  date  that  is  no  more  than  60  days 
prior  to  the  end  of  the  statutory  period. 

(3)  The  grantee  will  file  its  initial  patent 
application  on  an  elected  invention  within 
two  years  after  election  or,  if  earlier,  prior  to 
the  end  of  any  statutory  period  wherein  valid 
patent  protection  can  be  obtained  in  the 
United  States  after  a  publication,  on  sale  or 
public  use.  The  grantee  will  file  patent 
applications  in  additional  countries  within 
either  trn  months  of  the  corresponding  initial 
patent  application,  or  six  months  from  the 
date  when  permission  is  granted  by  the 
Commissioner  of  Patents  and  Trademarks  to 
file  foreign  patent  applications  when  such 
filing  has  been  prohiLiit'd  by  a  Secrecy 
Order. 

(4)  Requests  for  extension  of  the  time  for 
disclosure  to  NSF,  election,  and  filing  may,  at 
the  discretion  of  NSF,  be  granted. 

d.  Conditions  When  the  Covernwent  May 

Obtain  Title 

The  grantee  will  convey  to  .NSF,  upon 
written  request,  title  to  any  subject  invention: 

(1)  If  the  grantee  fails  to  disclose  or  elect 
the  subject  invention  within  the  times 
specified  in  c.  above,  or  elects  not  to  retain 
title.  NSF  may  only  request  title  wiihin  sixty 
days  after  learning  of  the  grantee's  failjre  to 
disclose  elect  within  the  speriPed  times 

(2)  In  those  countries  in  which  the  gryn'ee 
fails  to  file  patent  applications  within  the 
times  specified  in  c.  above;  provided, 
however,  that  if  the  grantee  has  filed  a  patent 
application  in  a  country  after  the  times 
specified  in  c.  above  but  prior  to  its  receipt  of 
the  written  reqm-st  of  .\SF  the  grantee  shall 
continue  to  retain  title  in  that  country. 

(3)  In  any  country  in  which  the  grantee 
decides  not  to  continue  the  prosecution  of 
any  application  for  to  pay  the  maintenance 
fees  on.  or  defend  in  a  reexamination  or 
opposition  proceeding  on,  a  patent  on  a 
subject  invention. 

p.  Minimum  nights  to  Grantee 

(1)  The  grantee  will  retain  a  nonexclusive, 
royalty-free,  license  throughout  the  world  in 
each  subject  inventToTT  to  which  the 
Covnmment  obtains  title  except  if  the 
grantee  fails  to  disclose  the  subject  invention 
within  the  times  specified  in  c.  above.  The 
grantee's  license  extends  to  its  domestic 
subsidiaries  and  affiliates,  if  any,  wiihin  the 
corporate  structure  of  which  the  grantee  is  a 
party  and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the  extent 
the  grantee  was  legally  obligated  to  do  so  at 
the  time  the  grant  was  awarded.  The  license 
is  transferable  only  with  the  approval  of  NSF 
except  when  transferred  to  the  successor  of 
that  part  of  the  grantee's  business  to  which 
the  invention  pertains. 

(2)  The  grantee's  domestic  license  may  be 
revoked  or  modified  by  NSF  to  the  extent 
necessary  to  achieve  expeditious  practical 
application  of  the  subject  invention  pursuant 
to  an  application  for  an  exclusive  license 
submitted  in  accordance  with  applicable 
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provisions  in  the  Federal  Property 
Management  Regulations  This  license  will 
not  be  revoked  in  that  field  of  use  or  the 
geographical  areas  in  which  the  grantee  has 
achieved  practical  application  and  continues 
to  make  the  benefits  of  the  invention 
reasonably  accessible  to  the  public.  The 
license  in  any  foreign  country  may  be 
revoked  or  modrfied  at  the  discrefton  of  NSF 
to  the  extent  the  grantee,  its  licensees,  or  its 
domestic  subsidiaries  or  affiliates  have  failed 
to  achieve  practical  aptplicatjon  in  that 
foreign  country. 

(3)  Before  revocation  or  modification  of  the 
license.  NSF  wil!  furnish  the  grantee  a  written 
notice  of  its  intention  to  revoke  or  modify  the 
license,  and  the  grantee  will  be  allowed  thirty- 
days  (or  such  ofher  time  a«  may  be 
authorized  by  NSF  for  good  cause  shown  by 
the  grantee)  after  the  notice  to  show  cause 
why  the  license  should  not  be  revoked  or 
modified.  The  grantee  has  the  right  to  appeal, 
in  accordance  with  applicable  rogul.ilions  m 
the  Federal  Property  Management 
Regulations  concerning  the  licensing  of 
Government-owned  inventions,  any  decision 
concerning  the  revocation  or  modification  of 
its  license. 

/.  Grantee  Action  to  Protect  Government's 
In  tens  t 

(1)  The  grantee  agrees  to  execute  or  to  have 
executed  and  promptly  deliver  to  NSF  all 
in.stniments  necessary  to:  (i)  Establish  or 
confirm  the  right*  the  Cuvemment  has 
throughout  the  world  in  tiiose  subject 
inventions  for  which  the  grantee  retains  title, 
and  (li)  convey  tide  to  NSF  when  requested 
under  paragraph  d.  above,  and  to  enable  the 
Government  to  obtain  patent  protection 
throughout  the  world  in  that  subject 
invention. 

(2)  The  grantee  agrees  to  require,  by 
written  agreement,  its  employees,  other  than 
clerical  and  non-technical  employees,  to 
disclose  promptly  lin  writing  to  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  grantee  each  subject 
invention  made  under  this  grant  in  order  that 
the  grantee  can  comply  with  the  disclosure 
provisions  of  paragraph  c.  above,  and  to 
execute  all  papers  necessary  to  file  patent 
applications  on  subject  inventions  and  to 
establish  the  Government's  rights  in  the 
subject  inventions.  The  disclosure  format 
should  require,  as  a  minimum,  the 
information  requested  by  c.  (1)  above.  The 
grantee  shall  instruct  such  employees  through 
the  employee  agreements  or  other  suitable 
educational  programs  on  the  importance  of 
reporting  inventions  in  sufficient  time  to 
permit  the  filing  of  patent  applications  prior 
to  U.S.  or  foreign  statutory  bars. 

(3)  The  grantee  will  notify  NSF  of  any 
decision  not  to  continue  prosecution  of  a 
patent  application,  pay  maintenance  fees,  or 
defend  in  a  reexamination  or  opposition 
proceeding  on  a  patent,  in  any  country,  not 
less  than  thirty  days  before  the  expiration  of 
the  response  period  required  by  the  relevant 
patent  office. 

(4)  The  grantee  agrees  to  include,  within 
the  specification  of  any  United  States  patent 
application  and  any  patent  issuing  thereon 
covering  a  subject  invention,  the  following 


statement:  "This  invention  wa*  made  with 
GovemnienI  support  under  (idantify  the 
grant)  awarded  by  the  National  Science 
Foundation.  The  Government  has  certain 
rights  in  this  invention." 

(5)  The  grantee  or  its  representative  will 
complete,  executa.  and  forward  to  NSF  a 
confirmation  of  a  License  to  the  United  States 
Government  within  two  months  of  filing  any 
domestic  or  foreign  patent  application. 

(6)  The  grantee  or  its  representative  will 
forward  to  NSF  a  copy  of  any  United  States 
patent  cowering  a  subject  inwcation  within 
two  months  after  it  is  issued. 

g.  Subcontracts 

(1)  The  grantee  will  include  this  clause, 
suitably  modified  to  identify  tf»  parties,  in  all 
subcontracts,  regardless  of  tier,  for 
experimental.  developmentaL  or  research 
work.  The  subcontractor  will  retain  all  nghts 
provided  for  the  grantee  in  this  clause,  and 
the  grantee  will  not.  as  part  of  the 
consideration  for  awarding  the  subcontract. 
obtain  rights  in  the  subcontractor's  subject 
inventions. 

(2)  In  the  case  of  subcontracts,  at  any  tier, 
when  the  prime  award  by  the  Foundation 
was  a  contract  (but  not  a  grant  or  cooperative 
agreement),  NSF.  subcontractor,  and 
contractor  agree  that  the  mutual  obligations 
of  the  parties  created  by  this  clause 
constitute  a  contract  between  the 
subcontractor  and  the  Foundation  with 
respect  to  those  matters  covered  by  this 
clause. 

h.  Reporting  on  Utilization  of  Subject 
Inventions 

The  grantee  agrees  to  submit  on  request 
periodic  reports  no  more  frequently  than 
annually  on  the  utilization  of  a  subject 
invention  or  on  efforts  at  obtaining  such 
utilization  that  are  being  made  by  the  grantee 
or  its  licensees  or  assignees.  Such  repwts 
shall  include  information  regarding  the  status 
of  developmeot,  date  of  first  commercial  sale 
or  use,  gross  royalties  received  by  the 
grantee,  and  such  other  data  and  information 
as  NSF  may  reasonably  require.  The  grantee 
also  agrees  to  provide  additional  reports  in 
connection  with  any  march-in  proceedings 
undertaken  by  NSF  in  accordance  with 
paragraph  j.  of  this  clause.  To  the  extent  data 
or  information  supplied  under  this  section  is 
considered  by  the  grantee,  its  licensee  or 
assignee  to  be  privileged  and  confidential 
and  is  so  marked.  NSF  agrees  that,  to  the 
extent  permitted  by  law.  it  will  not  disclose 
such  information  to  persons  outside  the 
Government. 

i.  Preference  for  United  States  Industry 

Notwithstanding  any  other  provision  of  this 
clause,  the  grantee  agrees  that  neither  it  nor 
any  assignee  will  grant  to  any  person  the 
exclusive  right  to  use  or  sell  any  subject 
invention  in  the  United  States  unless  such 
person  agrees  that  any  products  embodying 
the  subject  invention  or  produced  through  the 
use  of  the  subject  invention  will  be 
manufactured  substantially  in  the  United 
Stales.  However,  in  individual  cases,  the 
requirement  for  such  an  agreement  may  be 
waived  by  NSF  upon  a  showing  by  the 
grantee  or  its  assignee  that  reasonable  but 
unsuccessful  efforts  have  been  made  to  grant 


licenses  on  srmilar  terms  to  potential 
licensees  that  would  be  likely  to  manofacture 
substantilly  in  *e  United  States  or  that  uitder 
the  circumstances  domestic  mannfacture  is 
not  commercfaMy  feasible 

/  March -in  BjgbU 

The  grantee  agrees  that  w*Hi  respect  to  any 
subject  invention  in  which  it  has  acquired 
title,  NSF  hat  (he  right  in  accordance  with 
procedure*  m  OMB  Circular  A-124  and  NSF 
regulations  at  45  CFR  65a.l3  tm  reqwire  the 
grantee,  an  assignee  or  exdusrve  licensee  of 
a  sabject  invention  to  grmt  ■  iwnexclusive. 
partiaHy  exclusive,  or  eisciuawe  Bcense  in 
any  field  of  use  to  a  res^xmsible  applicant  or 
applicants,  upon  terms  that  are  reasonable 
under  the  circumstances,  and  if  the  grantee, 
assignee,  or  exclusive  licensee  refuses  such  a 
request,  NSK  has  the  right  to  grant  such  a 
license  itsetf  S  NSF  determines  that: 

(1)  Such  action  is  necessary  because  the 
grantee  or  assignee  has  not  taken,  or  is  not 
expected  to  take  within  a  reasoneble  time, 
effective  steps  to  achieve  practical 
application  of  the  subject  invention  in  such 
field  of  use: 

(2)  Such  action  is  necessary  to  alleviate 
health  or  safety  needs  which  are  not 
reasonably  satisfied  by  the  grantee,  assignee, 
or  their  liceaaees; 

(a)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisfied  by  the  grantee, 
assignee,  or  licensee:  or 

(4)  Such  action  is  necessary  because  the 
agreement  required  by  paragraph  i,  of  this 
clause  has  not  obtained  or  waived  or  because 
a  licensee  of  the  exclusive  right  to  use  or  sell 
any  subject  invention  in  the  United  States  is 
in  breach  of  such  agreement. 

A.  Special  Provisions  for  Grants  With 
Nonprofit  Organizations 

If  the  grantee  is  a  nonprofit  organization,  it 
agrees  that: 

(1)  Rights  to  a  subject  invention  in  the 
United  States  may  not  be  assigned  without 
the  approval  of  NSF.  except  where  such 
assignment  is  made  to  an  organization  which 
has  as  one  of  its  primary  functions  the 
management  of  inventions  and  which  is  not. 
itself,  engaged  in  or  does  not  hold  a 
substantial  interest  in  other  organizations 
engaged  in  the  manufacture  or  sale  of 
products  or  tke  use  of  processes  that  might 
utilize  the  invention  or  be  in  competition  with 
embodiments  of  the  invention  [provided  that 
such  assignee  will  be  subject  to  the  same 
provisions  as  the  grantee); 

(2)  The  grantee  may  not  grant  exclusive 
licenses  under  United  States  patents  or 
patent  applications  in  subject  inventions  to 
persons  other  than  small  business  firms  for  a 
period  in  excess  of  the  eerlier  of 

(i)  five  years  from  first  commercial  sale  or 
use  of  the  invention,  or 

(ii)  eight  years  from  the  date  of  the 
exclusive  license  excepting  the  time  before 
regulatory  agencies  necessary  to  obtain 
premarket  clearance, 

unless  on  a  case-by-case  basis  NSF  approves 
a  longer  exclusive  license.  If  exclusive  field  of 
use  licenses  are  granted,  commercial  sale  or 
use  in  one  field  of  use  will  not  be  def  -'ed 
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commercial  tale  or  use  as  to  other  fields  of 
uae,  and  a  first  commercial  sale  or  use  with 
respect  to  a  product  of  the  invention  will  not 
be  deemed  to  end  the  exclusive  period  to 
different  subsequent  products  covered  by  the 
invention: 

(3)  The  grantee  will  share  royalties 
collected  on  a  subject  invention  with  the 
inventor  and 

(4)  The  balance  of  any  royalties  or  income 
earned  by  the  grantee  with  respect  to  subject 
inventions,  after  payment  of  expenses 
(including  payments  to  inventors)  incidental 
to  the  administration  of  subject  inventions, 
will  be  utilized  for  the  support  of  scientific 
research  or  education. 

/.  Communications 

All  disclosures,  elections,  conSrmafions  of 
the  Government  license,  copies  of  patents, 
and  other  routine  communications  i^hould  be 
sent  to  the  NSF  Patent  Paralegal,  Office  of  the 
General  Cousel.  National  Science 
Foundation.  Washington.  DC.  20550.  Requests 
for  waivers  and  other  exceptional 
communications  with  the  Foundation 
regarding  this  clause  should  be  addressed  to 
the  NSF  Intellectual  Property  Attorney.  Office 
of  the  General  Counsel,  National  Science 
Foundation,  Washington,  DC,  20550. 

(b)  When  the  above  clause  is  used  in 
a  funding  agreement  other  than  a  grant, 
"grant"  and  "grantee"  may  be  replaced 
by  "contract"  and  "contractor"  or  other 
appropriate  terms, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3145-0084) 


§650.13    (AnMiMted] 

9.  Section  650.13(d)  of  Title  45  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 
*        *        *        •        * 

(d)  The  NSF  Intellectual  Property 
Attorney  may  waive  on  behalf  of  the 
Foundation  and  the  Government  some 
or  all  of  the  rights  normally  reserved  in 
a  subject  invention  if  the  award  under 
which  the  invention  was  made  was  not 
controlled  by  the  Bayh-Dole  Act  and  the 
inventing  organization  demonstrates 
that  the  NSF  made  a  very  limited 
contribution  to  the  discovery  or  that  the 
interests  of  the  United  States  and  the 
general  public  will  be  served  thereby.  If 
the  award  under  which  the  invention 
was  made  was  subject  to  the  Federal 
Acquisition  Regulations,  the  Intellectual 
Property  Attorney  will  prepare  an 


accompanying  written  statement,  as 
required  by  48  CFR  27.304-l(f)(2). 

PART  670-{  AMENDED] 

§670.9    [Amended] 

10.  Section  670.9  of  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  the  OMB  control  number  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  .Turr.ber  3145-0034). 

Authority:  Sec.  ll(aj  of  the  National 
Science  Foundation  Act  of  1950,  as  amended. 
42  U.S.C.  1870(a). 

IFF  Doc  «4-2,->3*3  Kiled  9-24-84;  a45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
[Docket  No.  40675-4075] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Emergency  rule,  extension  of 
effective  date. 


summary:  Emergency  regulations 
amending  the  Fishery  Management  Plan 
for  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries  (FMP)  are  in  effect 
through  September  28, 1984.  The 
Secretary  of  Commerce  (Secretary) 
extends  those  regulations  for  an 
additional  90  days,  through  December 
27, 1984,  because  the  conditions  within 
the  fishery  necessitating  the  original 
emergency  rule  are  still  prevalent.  The 
intent  of  this  extension  is  to  continue 
management  measures  to  prevent  the 
fishery  from  exceeding  its  annual  quota. 
EFFECTWE  DATE:  September  29. 1984. 
through  December  27, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Salvatore  A.  Testaverde.  617-281-3600 
(ext.  273). 

SUPPLEMENTARY  INFORMATION:  Under 
section  305(e)(2)  of  the  Magnuson 
Fishery  Conservation  and  Management 


Act  (Magnuson  Act)  the  Secretary 
issued  emergency  regulations  amending 
the  FMP  on  July  1, 1984  (49  FR  27156. 
July  2, 1984).  The  rule  revised  the  New 
England  Area  surf  clam  management 
program  to  reflect  the  increased 
knowledge  of  the  status  of  the  resource 
by  increasing  the  upper  bound  of  the 
optimum  yield  (OY)  range  to  200,000 
bushels,  from  which  the  annual  quota  is 
selected.  It  also:  (1)  Increased  the  1984 
annual  quota  to  200.000  bushels,  the 
maximum  amount  within  the  OY  range: 
(2)  imposed  a  minimum  size  limit  of  5V2 
inches  for  surf  clams  in  the  New 
England  Area  consistent  with  the  size 
limit  in  the  Mid-Atlantic  Area;  and  (3) 
revised  the  effor!  control  program  to 
reflect  better  the  particular  regional 
characteristic  of  the  New  England  Area 
fishery. 

Emergency  interim  regulations 
implementing  the  above  rule  requested 
comments.  No  comments  were  received. 
A  detailed  discussion  of  the  background, 
issues  and  regulations,  and  the 
classification  of  the  rulemaking,  is  set 
forth  in  the  preamble  to  the  original 
emergency  rule. 

This  action  extends  the  emergency 
regulations  for  an  additional  90  days  by 
agreement  of  the  Secretary,  and  the  New 
England  and  Mid-Atlantic  Fishery 
Management  Councils,  as  provided  by 
section  305(e)(3)(b)  of  the  Magnuson 
Act,  because  the  conditions  within  the 
fishery  requiring  the  original  emergency 
rule  are  still  prevalent. 

The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  for  in 
Section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Fishing. 

Dated:  September  20. 1384. 

William  G.  Gordon. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

|FR  D»x;  »4-:53a9  Filed  »-20-«4.'  4:23  pm| 
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Proposed  Rules 


Fadend  Ragutar 

Vol.  49,  No.  187 

Tuesday,  September  25,  1984' 


This  section  of  the  FEDERAL  REGISTER 
contains   notices  to   the   public   of   the 
propose<)  issuance  of  rules  and 
regulations.  The  purpose  of  ttwse  notices 
is  to  give  loterested  persons  an 
opportunity  ^^participate   in   the  rule 
making  pnor  to     the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Ch.  IX 
(Docket  No.  AO-84-1] 

Sweet  Peppers  Grown  In  Florida; 
Notice  of  Recommended  Decision  To 
Terminate  Proceedings  on  Proposed 
Marketing  Agreement  and  Order 

AGENCY:  Agricultural  Marketing  Ser\'ice, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  recommends 
terminating  proceedings  without 
prejudice  on  a  proposed  marketing 
agreement  and  order  for  sweet  peppers 
grown  in  Florida.  The  proposal  would 
have  provided  authority  for  the 
establishment  of  grade,  size,  quality  and 
container  standards,  and  also  for 
production  and  marketing  research. 
Because  of  apparent  insufficient  support 
among  a  number  of  growers,  further 
development  of  the  program  is  proposed 
to  be  terminated  at  this  time. 

DATE:  Comments  due  October  25, 1984. 

ADDRESSES:  Comments  should  be  sent 
to:  Hearing  Clerk,  Room  1077-S,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Two  copies  of  all  written 
comments  shall  be  submitted,  and  they 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Vegetable  Branch, 
F&V,  AMS,  USDA.  Washington,  D.C. 
20250  (202)  447-5764. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  these  proceedings:  Notice 
of  Hearing — Issued  June  1,  1984,  and 
published  June  5. 1984  (49  FR  23186). 

Preliminary  statement.  A  public 
hearing  was  held  in  Belle  Glade,  Florida, 
on  June  20,  1984,  on  a  proposed 
marketing  agreement  and  order  for 
sweet  peppers  grown  in  Florida.  The 


hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.)  and  the  applicable 
rules  of  practice  (7  CFR  Part  900). 

Rulings  on  briefs.  Briefs  were 
submitted  by  Valjean  Haley.  John  I. 
Whitworth,  E.  Wayne  Dubois  and 
Theodore  W.  Winsberg,  Chairman, 
Sweet  Pepper  Steering  Committee, 
regarding  the  proposal.  The  briefs 
indicate  that  the  sweet  pepper  industry 
currently  lacks  a  unified  base  to  support 
efforts  to  develop  and  administer  a 
marketing  order  program.  They 
recommended  that  in  view  of  this,  these 
proceedings  should  be  indefinitely 
suspended.  However,  the  rules  of 
practice  do  not  provide  for  long 
suspensions  of  rulemaking  proceedings. 
Further,  because  the  hearing  record  will 
become  stale  with  the  passage  of  time,  a 
new  or  reopened  hearing  record  will 
become  stale  with  the  passage  of  time,  a 
new  or  reopened  hearing  would  be 
necessary  even  if  the  proceedings  were 
"suspended"  as  opposed  to 
"terminated".  Also,  the  Department 
representatives  are  prohibited  from 
making  off  the  record,  or  ex  parte, 
contact  with  interested  persons  during 
the  pendency  of  a  rulemaking 
proceeding  and  would  continue  to  be  so 
prohibited  during  a  period  of 
suspension,  if  these  proceedings  were  to 
be  suspended.  This  is  not  a  desirable 
situation  under  the  current 
circumstances  in  the  sweet  pepper 
industry.  For  the  foregoing  reasons,  and 
in  view  of  the  hearing  evidence  and 
positions  expressed  in  briefs  filed  by 
interested  parties,  these  proceedings  are 
proposed  to  be  terminated  without 
prejudice. 

Findings  and  conclusions.  It  is 
concluded,  therefore,  that  further 
promulgation  of  this  proposed  marketing 
agreement  and  order  should  not  be 
undertaken  at  this  time.  Hence,  since 
proceedings  would  be  terminated 
without  prejudice,  there  is  no  need  for 
findings  or  conclusions  on  issues  which 
relate  to  particular  terms  or  provisions 
of  the  proposed  program.  It  is 
understood,  however,  that  if  the  industry 
later  develops  a  greater  degree  of 
support  for  a  proposed  marketing  order, 
new  proceedings  should  be  instituted 
without  prejudice. 


>raiii 


Signed  at  Washington.  D.C,  on  September 
20. 1984. 

WiiUain  T.  Manlay. 

Deputy  Administrator,  Marketing  Progi 
Operations. 
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7  CFR  Part  1139 

[Docket  No.  AO-374-A8] 

Milk  In  the  Lake  Mead  Marketing  Araa; 
Decision  on  Proposed  Amandmants  to 
Tentative  Marketing  Agreement  and  to 
Order 

AOENCV:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  provides  as 
additional  option  for  computing  the  pool 
obligation  of  a  partially  regulated 
distributing  plant  that  is  also  regulated 
under  a  State  order  that  provides  for 
marketwide  pooling  of  dairy  farmer 
returns.  Under  the  option,  a  plant 
operator  may  elect  to  pay  the  amount 
that  the  Class  I  price  under  the  L^ke 
Mead  order  exceeds  the  price  under  the 
State  order  on  fluid  milk  sales  that  such 
plant  makes  in  the  Lake  Mead  marketing 
area.  In  other  changes,  milk  produced  on 
farms  in  Clark  County.  Nevada,  and 
Mohave  County,  Arizona,  that  is 
diverted  to  a  nonpool  plant  will  be 
priced  at  the  location  of  the  pool  plant 
from  which  diverted,  and  a  maximum 
location  adjustment  of  minus  35  cents 
per  hundredweight  will  apply  to  milk 
from  farms  in  Utah  that  is  diverted  to 
nonpool  plants.  Another  change  . 
increases  the  amount  of  milk  not  needed 
for  fluid  Xbottling)  use  which  may  be 
moved  from  producers'  farms  directly  to 
nonpool  plants  for  manufacturing  use. 
Also,  milic  diverted  by  anyone  other 
than  the  plant  operator  will  not  be 
included  as  a  receipt  in  determining  the 
pool  qualification  of  distributing  and 
supply  plants. 

The  decision  also  adopts  in  the  Lake 
Mead  order  the  uniform  classification 
provisions  that  have  been  incorporated 
in  most  other  Federal  milk  orders.  The 
order  amendments,  which  are  based  on 
industry  proposals  considered  at  a 
public  hearing  in  August  1983,  are 
necessary  to  reflect  current  marketing 
conditions  and  to  assure  orderiy 
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marketing  in  the  Lake  Mead  marketing 
area. 

FOB  FUflTHER  INFORMATION  CONTACr 

Robert  F.  Groene.  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250.  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 
administration  action  is  governed  by  the 
provisions  of  Section  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Prior  documents  in  this  proceeding. 

Notice  of  Hearing:  Issued  August  1. 
1383:  published  August  5,  1983  (48  FR 
35652). 

Recommended  Decision:  Issued  June 
12. 1984;  published  June  15. 1984  (FR  49 
24736). 

Extension  of  Time  for  Filing  | 

Exceptions:  Issued  July  11,  1984; 
published  July  17.  1984  (49  FR  28855). 

Preliminary  Statement 

A  public  hearmg  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  order  regulating  the 
handling  of  milk  in  the  Lake  Mead 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (U.S.C.  601  et  seq.]. 
and  the  applicable  rules  of  practice  [7 
CFR  Part  900),  at  Las  Vegas.  Nevada,  on 
August  16-17, 1983.  Notice  of  the  hearing 
was  issued  on  August  1. 1963  and 
published  on  August  5. 1983  (48  FR 
35652). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator. 
Marketing  Program  Operations,  on  June 
12, 1984.  filed  with  the  Hearing  Clerk, 
United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  of 
file  written  exception  to  it. 

Further.  William  T.  Manley.  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  the 
amendments  adopted  herein,  which  are 
based  on  the  hearing  record,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

The  materia!  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  the  heading  "3.  Pricing  of 
diverted  milk.",  seven  new  paragraphs 
are  added  after  paragraph  13. 


2.  Under  the  heading  "4.  Diversion 
limits. ".  the  first  paragraph  is  revised 
and  two  new  paragraphs  are  added 
following  such  paragraph. 

3.  Under  the  heading  "6.  Pool 
obligation  of  a  partially  regulated 
distributing  plant. ".  the  last  paragraph  is 
revised  and  nine  new  paragraphs  are 
added  at  the  end  of  the  discussion. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  The  definition  of  route  disposition. 

2.  Milk  to  be  include  as  "receipts"  in 
the  determination  of  pool  plant 
qualification. 

3.  Pricing  of  diverted  milk. 

4.  Diversion  limits. 

5.  Classification  of  milk. 

6.  Pool  obligation  of  a  partially 
regulated  distributing  plant  that  is  also 
regulated  under  a  State  order. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof; 

1.  The  definition  of  route  disposition. 
The  definition  of  "route  disposition" 
should  be  changed  to  include  deliveries 
to  other  plantF.  except  pool  distributing 
plants.  Currently,  the  definition  of  "route 
disposition"  includes  Class  I  fluid  milk 
products  delivered  from  a  plant  to  a 
retail  or  wholesale  outlet,  except 
deliveries  to  other  plants. 

The  Lake  Mead  Cooperative 
Association  (LMCA)  proposed  that  the 
route  disposition  definition  be  modified 
to  include  any  transfers  of  Class  I  fluid 
milk  products.to  a  nonpool  plant.  Such 
change  would  allow  a  pool  plant 
operator  to  include  as  route  disposition 
any  fiuid  milk  products  delivered  to  a 
nonpool  plant  that  acts  as  a  distributor 
for  the  pool  handler's  products. 
According  to  the  witness,  exclusion  of 
such  dispositions  from  a  handler's  route 
disposition  could  result  in  the  handler's 
failure  to  meet  the  percentage  of 
receipts  required  to  qualify  for  pool 
plant  status.  To  safeguard  agamst  the 
possibility  that  the  same  Class  I  milk 
might  be  credited  as  route  disposition  to 
more  than  one  plant  for  qualification 
purposes,  proponent  witness  suggested 
that  Class  I  fiuid  milk  products  moved 
between  pool  plants  should  not  be 
included  as  route  disposition  of  the 
transferor  plant.  The  witness  testified 
that  adoption  of  the  proposed 
amendments  to  the  "route  disposition  ' 
definition  would  not  affect  the  status  of 
any  pool  plants  or  nonpool  plants 
operating  in  the  Lake  Mead  market  at 
the  present  time. 

The  proposal  lo  include  deliveries  of 
fluid  milk  products  to  nonpool  plants  in 
the  "route  disposition"  definition  should 


be  adopted.  In  addition,  deliveries  of 

fiuid  milk  products  from  a  pool 
distributing  plant  to  a  pool  supply  plant 
should  be  included  as  "route 
disposition  "  from  the  distributing  plant. 
Such  modification  of  the  cooperative's 
proposal  is  necessary  to  assure  that  milk 
which  moves  from  a  pool  distributing 
plant  to  a  pool  supply  plant  which 
ser\-es  as  a  distribution  point  is  included 
in  determining  the  pool  qualification  of 
the  distributing  plant. 

It  is  not  necessary,  as  suggested  by 
the  cooperative,  that  fluid  milk  products 
that  are  moved  from  a  pool  distributing 
plant  to  a  pool  supply  plant  be  excluded 
from  the  route  disposition  definition. 
The  cooperative's  concern  that  the  same 
milk  might  be  counted  as  route 
disposition  of  more  than  one  plant  is  not 
warranted  with  respect  to  deliveries  to  a 
pool  supply  plant.  A  supply  plant's 
qualification  as  a  pool  plant  is  unrelated 
to  the  amount  of  route  disposition  by  the 
plant  and  is  dependent  solely  upon  its 
milk  shipments  to  pool  distributing 
plants. 

2.  Milk  to  he  included  as  "receipts  "  in 
the  determination  of  pool  plant 
qualification.  Milk  that  is  diverted  by  a 
cooperative  association  from  a  pool 
plant  to  a  nonpool  plant  should  not  be 
included  as  a  receipt  at  the  pool  plant 
for  purposes  of  pool  qualification.  Milk 
that  is  diverted  to  a  nonpool  plant  by 
the  operator  of  a  pool  plant  for  his  own 
account  should  continue  to  be  a  receipt 
at  the  pool  plant  for  the  purpose  of 
determining  the  plant's  pool 
qualification. 

The  order  presently  provides  that  a 
pool  distributing  plant  must  have  route 
disposition  representing  not  less  than  50 
percent  of  its  total  receipts  of  Grade  A 
fluid  milk  products.  A  pool  supply  plant 
is  required  to  transfer  50  percent  of  its 
Grade  A  milk  receipts  from  dairy 
farmers  to  pool  distributing  plants.  The 
total  receipts  used  in  determining  the 
poo!  qualification  of  both  distributing 
and  supply  plants  include  all  milk 
diverted  from  the  pool  plant  to  nonpool 
plants,  as  well  as  milk  physically 
received  at  the  pool  plant. 

The  witness  for  LMCA  proposed  that 
milk  diverted  to  a  nonpool  plant  by  a 
cooperative  association  not  be  included 
as  a  receipt  at  the  pool  plant  from  which 
it  is  diverted.  He  pointed  out  that  under 
the  current  provisions  of  the  order  milk 
diverted  from  a  pool  plant  by  a  handler 
other  than  the  plant  operator,  which 
would  c.iuse  the  plant  to  become  a 
nonpool  plant,  is  not  considered 
producer  milk.  While  the  intent  of  the     • 
provisions  is  lo  assure  pool  status  for 
the  plant,  the  provisions  could  result  in 
the  loss  of  producer  milk  status  for  some 
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of  the  milk  diverted  by  the  cooperative 
from  the  pool  plant.  To  safeguard 
against  that  possibility,  the  cooperative 
proposed  that  the  total  receipts  used  in 
determining  pool  plant  qualification  be 
limited  to  milk  physically  received  at  the 
plant  and  milk  caused  to  be  diverted 
from  the  plant  by  the  plant  operator. 

The  principal  reason  for  including  all 
diversions  from  a  pool  plant  in  the 
plant's  receipts  for  purposes  of 
determining  pool  qualification  is  to 
assure  that  the  quantities  of  milk  that 
are  pooled  on  the  market  by  diversion 
bear  some  relationship  to  the  fluid  milk 
requirements  of  the  individual  plants. 
However,  as  pointed  out  by  proponent 
cooperative,  one  of  the  problems  with 
such  an  approach  is  that  a  plant 
operator  has  no  control  over  whether  or 
not  milk  in  excess  of  the  pooling 
requirements  is  diverted  to  nonpool 
plants.  Furthermore  a  cooperative 
association  diverting  milk  to  nonpool 
plants  on  the  basis  of  its  deliveries  to  a 
pool  plant  may  find  that  some  of  its 
member  milk  is  ineligible  for  pooling  if 
the  plant  operator  or  another 
cooperative  has  already  met  the  limit  of 
diversions  as  determined  by  the  plant's 
route  dispositions  and  actual  physical 
receipts  for  that  month. 

As  discussed  in  a  later  section  dealing 
with  diversion  limits,  the  volume  of  milk 
that  a  cooperative  association  may  pool 
on  the  Lake  Mead  market  is  limited  by 
the  quantity  of  milk  that  the  cooperative 
delivers  to  ptfel  plants.  Thus,  it  is  not 
necessary  that  a  cooperative  be  limited 
in  the  percentage  of  milk  that  it  may 
divert  from  each  pool  plant  in  order  to 
assure  that  undue  quantities  of  milk  are 
not  associated  with  market. 
Accordingly,  the  pool  plant  qualification 
standards  sh^ld  be  changed  to  include 
only  milk  diverted  by  the  operator  of  the 
plant. 

3.  Pricing  of  diverted  milk.  Producer 
milk  delivered  directly  from  the  farms  of 
producers  located  in  Clark  County, 
Nevada,  and  Mohave  County,  Arizona, 
to  nonpool  plants  should  be  priced  at 
the  location  of  the  pool  plant  from  which 
diverted  rather  than  at  the  location  of 
the  nonpool  plant  to  which  diverted.  The 
diverted  milk  of  all  producers  whose 
farms  are  located  in  Utah  and  whose 
milk  is  pooled  under  the  Lake  Mead 
order  should  be  priced  at  the  location  of 
the  nonpool  plant  to  which  diverted, 
subject  to  a  minus  location  adjustment 
of  not  more  than  35  cents  per 
hundredweight  regardless  of  where  it  is 
delivered.  The  diverted  milk  of  all  other 
producers  should  continue  to  be  priced 
at  the  location  of  the  nonpool  plant 
receiving  such  milk 

LMCA  proposed  that  milk  which  is 
diverted  to  a  nonpool  plant  for 


manufacturing  uses  be  priced  at  the 
location  of  the  plant  from  which 
diverted.  The  spokesman  for  the 
cooperative  association  maintained  that 
location  adjustments  on  diverted  milk 
are  an  unwarranted  financial  burden  on 
the  individual  producer  members.  The  - 
witness  explained  that  individual 
producers  incur  substantial  expenses  in 
connection  with  the  maintenance  of  a 
reserve  supply  of  producer  mile  that  is 
needed  to  assure  consumers  iq  the 
marketing  area  of  an  adequate  and 
dependable  supply  of  high-quality  milk. 
Because  there  are  no  manufacturing 
facilities  in  or  near  the  Lake  Mead 
market,  any  milk  surplus  to  the  fluid 
needs  of  the  market  must  be  hauled  to 
distant  plants.  The  manufacturing  outlet 
most  commonly  receiving  Lake  Mead 
surplus  milk  is  located  at  Beaver.  Utah. 
221  miles  from  Las  Vegas,  with  a 
location  adjustment  of  minus  34.5  cents 
per  hundredweight.  For  the  period  April 
1982  through  March  1983.  over  two- 
thirds  of  the  milk  of  producer  members 
of  the  Lake  Mead  Cooperative  diverted 
to  nonpool  plants  was  moved  to  the 
Cache  Valley  plant  at  Beaver.  Ogden. 
Utah.  447  miles,  and  Richmond.  Utah. 
509  miles  from  Las  Vegas,  are  the 
locations  of  two  other  nonpool  plants 
which  frequently  receive  milk  diverted 
from  the  farms  of  members  of  the  Lake 
Mead  Cooperative.  The  location 
adjustment  on  producer  milk  diverted  to 
Ogden  is  minus  67.5  cents  per 
hundredweight,  and  minus  78.5  cents  per 
hundredweight  on  milk  received  at 
Richmond. 

In  addition  to  the  negative  effect  of 
location  adjustments  on  prices  received 
for  milk  diverted  to  distant 
manufacturing  outlets,  the  producer 
whose  milk  is  diverted  aho  incurs 
considerable  costs  in  hauling  the  milk 
over  the  long  distances  involved.  The 
witness  observed  that  underiying  the 
principle  of  pricing  milk  at  the  plant  to 
which  diverted  is  the  assumption  that 
the  cost  of  hauling  milk  from  the  farm  to 
a  nonpool  plant  is  less  than  if  the  milk  is 
delivered  to  a  pool  plant.  In  the  Las 
Vegas  market,  he  asserted,  that 
assumption  clearly  is  not  valid  with  but 
one  exception.  Except  when  the  milk  of 
producers  located  in  Beaver  County, 
Utah  is  diverted  to  the  nearby  Cache 
Valley  Cheese  plant,  the  witness 
testified  that  the  cost  of  hauling 
producer  milk  to  manufacturing  outlets 
is  substantially  higher  than  the  co'st  of 
delivering  it  to  Las  Vegas. 

The  cooperative's  representative 
stated  that  the  milk  of  producers  whose 
farms  are  located  in  close  proximity  to  a 
pool  plant  must  be  diverted  on  many 
occasions  to  nonpool  plants.  This  is  so 
particularly  during  the  months  of 


heavier  production  when  there  ar« 
considerable  excess  supplies.  Also,  it 
was  indicated,  the  bottling  schedules  of 
the  pool  plants  do  not  always 
accommodate  the  receipt  of  the  nearby 
milk  supplies.  In  addition,  it  was  pointed 
out,  close-in  production  often  is 
displaced  by  the  milk  of  more  distant 
producers  because  the  order  requires 
that  20  percent  of  each  producer's  milk 
must  be  delivered  to  pool  plants  each 
month  as  a  condition  for  diverting  any 
of  such  producer's. milk. 

The  witness  noted  that  when  the  Las 
Vegas-area  producers'  milk  is  diverted, 
the  individual  producer  must  incur  the 
cost  of  transporting  the  milk  at  least  to 
Beaver.  In  other  cases,  the  milk  must  be 
hauled  beyond  Beaver  to  Ogden  or 
Richmond.  For  such  milk,  the  producer 
receives  the  uniform  price  at  Las  Vegas 
less  the  applicable  location  adjustment. 
In  addition,  the  member  producera  of  the 
Lake  Mead  Cooperative  incur  a  further 
loss  on  milk  diverted  to  the  Beaver 
plant.  On  such  milk  movements,  the 
cooperative  must  account  to  the  pool  at 
the  Class  III  price  while  it  receives  from 
the  Beaver  plant  approximately  one 
dollar  less  than  the  Class  III  price  for 
such  milk. 

Proponent  witness  testified  that  the 
Cache  Valley  Cheese  plant  at  Beaver  is 
owned  by  his  and  operated  for  the 
benefit  of  its  producers,  who  are 
members  of  a  cooperative  association  of 
manufacturing  grade  producers.  When 
the  plant  is  able  to  acconunodate  milk  in 
excess  of  the  production  of  its  own 
members,  it  receives  limited  quantities 
from  members  of  the  Lake  Mead 
Cooperative  Association.  According  to 
proponent  witness,  however,  the  cheese 
plant  often  is  full,  and  the  reserves  for 
the  Lake  Mead  market  must  be  hauled 
to  Ogden  or  Richmond.  In  such 
instances,  the  producer  whose  milk  is 
diverted  incurs  increased  hauling  costs 
and  at  the  same  time  receives  a 
progressively  lower  pay  price  as  the 
distance  from  Las  Vegas  increases.  In 
this  regard,  the  witness  pointed  out  that 
the  June  1983  Lake  Mead  uniform  price, 
adjusted  for  location,  was  $13,375  at 
Beaver,  $13,045  at  Ogden,  and  $12,955  at 
Richmond. 

The  cooperative  association 
spokesman  pointed  out  that  as  a  result 
of  pricing  milk  at  the  location  to  which 
diverted,  the  burden  of  handling  the 
market's  reserve  milk  supply  is  borne 
exclusively  by  the  cooperative's  member 
producers,  while  the  benefits  of  the  Lake 
Mead  Class  I  price,  the  marketwide 
pool,  and  a  reserve  milk  supply 
managed  by  the  cooperative  accrue  to 
all  of  the  market's  producers.  In 
contrast,  he  noted,  the  milk  production 
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of  the  only  nonmember  producer  on  the 
market  is  subject  to  minimal  hauling 
costs  and  to  no  location  adjustment. 
Proponent  indicated  that  this  producer's 
milk  production,  which  represents 
nearly  one-third  of  the  total  producer 
milk  supply  for  the  entire  market,  is 
received  7  days  each  week  at  a  Las 
Vegas  pool  plant.  Thus,  the  producer, 
unlike  the  cooperative  association,  does 
not  need  to  maintain  standby  facilities 
to  handle  milk  that  is  not  needed  locally 
or  to  haul  any  of  his  production  to 
distant  nonpool  plants. 

The  present  plant  location  adjustment 
structure  of  the  Lake  Mead  order 
provides  that  the  Class  I  and  producer 
blend  prices  be  reduced  at  the  rate  of  1.5 
cents  for  each  10  miles  that  the  plant  is 
located  from  the  county  courthouse  in 
Las  Vegas,  Nevada.  According  to  this 
provision,  milk  received  at  plants 
located  within  40  miles  of  Las  Vegas  is 
subject  to  no  location  adjustment.  Class 
I  and  producer  prices  for  milk  received 
at  the  pool  plants  located  in  Logandale, 
Nevada,  and  Cedar  City,  Utah,  however, 
are  reduced  by  9  cents  and  27  cents  per 
hundredweight,  respectively.  Logandale 
is  58  miles,  and  Cedar  City  is  171  miles, 
from  Las  Vegas.  The  nonpool  plants  to 
which  Lake  Mead  pool  milk  is 
customarily  diverted  are  located  from 
221  to  509  miles  from  Las  Vegas.  The 
idcdtior.  adjustments  applicable  to  miik 
received  at  these  manufacturing  plants 
range  from  $.345  to  $.765  per 
hundredweight. 

As  noted  by  proponent  and  reflected 
in  the  present  location  adjustment 
provisions  of  the  Lake  Mead  order,  an 
underlying  assumption  of  location 
pricing  policy  is  that  milk  received  at  a 
distributing  plant  in  the  market's 
population  center  should  be  priced  at  a 
higher  level  than  milk  delivered  to  a 
manufacturing  facility  at  "county  " 
location.  Such  differential  pricing  on  the 
basis  of  location  is  necessary  to  provide 
an  incentive  for  producers  whose  farms 
are  located  at  a  "country  '  location  to 
incur  the  higher  hauling  costs  necessary 
to  move  their  milk  to  "city"  locations. 

In  the  Lake  Mead  market,  however, 
the  traditional  location  of  farms  with 
respect  to  the  "country"  and  "city" 
locations  is  reversed  with  respect  to 
producers  supplying  pool  plants  at  Las 
Vegas  and  Logandale.  Nevada. 
Producers  located  in  the  vicinity  of  las 
Vegas  and  Logandale  have  a  strong 
financial  incentive  to  see  that  their  milk 
is  delivered  to  pool  plants  at  those 
locations  whenever  it  can  be  used  there. 
Not  only  do  they  receive  a  higher  price 
for  milk  delivered  to  Las  Vegas  and 
Logandale  than  for  milk  delivered  to 
manufacturing  outlets,  but  the  proximity 


of  the  pool  plant  locations  makes  the 
cost  of  hauling  milk  to  such  plants  much 
lower  than  the  cost  of  delivering  if  to 
Beaver,  Ogden  or  Richmond.  Producers 
located  in  Clark  County,  Nevada  and 
Mohave  County,  Arizona,  fit  in  that 
category.  Their  farms  are  located  closer 
to  a  city  plant  than  a  country  plant. 
When  the  milk  of  such  producers  cannot 
be  used  at  nearby  distributing  plants, 
but  instead  must  be  hauled  to  distant 
manufacturing  outlets  at  the  expense  of 
the  producers,  they  should  not  be 
penalized  further  by  receiving  a  lower 
price  for  their  milk.  They  should  have 
their  milk  priced  at  the  pool  plant  from 
which  it  is  diverted.  If  such  a  producer's 
milk  is  received  at  more  than  one  pool 
plawduring  the  month,  the  quantity  of 
miik  deemed  to  have  been  diverted  to 
nonpool  plants  from  each  pool  plant 
shoud  be  determined  on  the  basis  of  a 
pro  rata  assignment  to  the  quantity  of 
milk  physically  received  at  each  pool 
plant. 

Lake  Mead  producers  whose  farms 
are  located  in  Utah  should  continue  to 
have  their  milk  priced  at  the  location  of 
the  plant  to  which  diverted.  The 
cooperative's  proposal  to  price  the  milk 
of  all  producers  at  the  location  of  the 
pool  plant  from  which  diverted  would 
provide  a  disincentive  to  move  miik 
from  the  farms  of  producers  in  Utah  to 
pool  distributing  plants  when  needed. 
Lender  the  cooperative's  proposal,  a 
Utah  producer  whose  milk  is  diverted  to 
a  nonpool  plant  would  receive  the 
uniform  price  at  the  location  of  the  pool 
plant  from  which  the  milk  is  diverted. 
As  a  consequence,  a  Utah  producer 
whose  milk  is  diverted  from  the  Las 
Vegas  pool  plant  to  the  nonpool  plant  at 
Beaver  would  receive  the  uniform  price 
applicable  at  Las  Vegas.  However,  his 
hauling  cost  to  the  Beaver  plant  would 
be  less  than  his  hauling  cost  to  the  Las 
Vegas  plant  because  of  the  shorter  haul 
involved.  In  this  regard,  it  is  noted  that 
Interstate  Highway  15,  the  principal 
route  between  Las  Vegas  and  Beaver, 
Utah,  enters  Utah  at  a  point 
approximately  110  miles  from  Las 
Vegas,  or  almost  exactly  halfway 
between  Las  Vegas  and  Beaver.  Thus, 
any  producer  whose  farm  is  in  Utah 
would  be  located  closer  to  Beaver  than 
to  Las  Vegas. 

A  further  complication  of  pricing  milk 
of  Utah  producers  at  the  plant  from 
which  diverted  could  occur  in  that 
neighboring  farmers  delivering  milk  to 
the  same  nonpool  plant  would  be  paid 
different  prices,  depending  on  the 
locations  of  the  pool  plants  from  which 
their  milk  is  diverted.  From  the  record 
evidence,  it  is  apparent  that  many  of  the 
Utah  producers  are  located  in  close 


proximity  to  each  other  in  the  vicinity  of 
Beaver  and  Cedar  City.  Utah.  Other 
evidence  in  the  hearing  record  indicates 
that  the  Utah  producers  represent 
approximately  two-thirds  of  Lake  Mead 
Cooperative  Association's  members  and 
one-half  of  the  association's  milk  supply. 
The  remaining  Utah  producers  on  the 
Lake  Mead  market  are  member 
producers  of  Western  General  Dairies. 
Thus,  if  proponent's  proposal  were 
adopted.  Western  General  producers 
whose  milk  is  associated  with  the  Cedar 
City  plant,  which  has  a  minus  27-cent 
location  adjustment,  would  receive  the 
Cedar  City  price  for  their  milk  when  it  is 
diverted  to  Beaver.  Ogden,  or  Richmond. 
However,  the  Lake  Mead  Cooperative's 
members  who  are  also  located  in  Utah 
would  receive  18  to  27  cents  more  for 
their  milk,  depending  on  whether  their 
milk  was  diverted  from  Las  Vegas  or 
Logandale.  for  milk  delivered  to  any  of 
the  3  nonpool  plants  in  Utah.  Such  a 
situation  certainly  would  not  result  in 
orderly  marketing  within  the  marketing 
area. 

A  further  problem  with  pricing 
diverted  milk  of  Utah  producers  at  the 
plant  from  which  diverted  is  that  it  may 
provide  an  incentive  for  Great  Basin 
producers  to  estabish  an  association 
with  the  Lake  Mead  market.  As  noted 
by  proponent,  the  blend  price  under  the 
Great  Basin  order  at  Ogden  and 
Richmond  in  June  1983  was  $13.43,  or  29 
cents  lower  than  the  Lake  Mead  blend 
price  at  Las  Vegas.  Thus,  adoption  of  the 
cooperative's  proposal  would  give  Great 
Basin  producers  whose  milk  is  regularly 
delivered  to  Ogden  and  Richmond  an 
incentive  to  associate  their  milk  with  the 
Lake  Mead  pool  on  the  basis  of  one 
delivery  a  month  to  Las  Vegas  in  order 
to  obtain  the  higher  price. 

LMCA  excepted  to  the  findings  and 
conclusions  in  the  immediately 
preceding  three  paragraphs  as 
unsupported  by  the  record  evidence.  It 
was  the  cooperative's  position  that: 

There  is  no  basis  in  the  record  for  concern 
that  pricing  milk  at  the  plant  from  which 
diverted  would  provide  a  disincentive  to 
move  milk  from  the  farms  of  producers  in 
Utah  to  pool  distributing  plants  when  needed. 
There  is  only  one  non-member  producer  on 
the  order.  That  producers  entire  production 
is  received  by  Anderson  Dairy  and  is  never 
diverted.  The  remaining  producers  on  the 
market,  other  than  proponent  Lake  Mead 
Cooperative  s  (LMCA)  members,  are 
members  of  Western  General  Dairies  which 
operates  a  bottling  plant  at  Cedar  City,  Utah. 
All  of  Western  General's  Order  139  producers 
are  pooled  at  the  Cedar  City.  Utah  plant. 
When  that  milk  is  not  needed  at  the  bottling 
plant.  Western  General  moves  the  milk  as 
producer  milk  to  the  Great  Basin  order. 
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All  of  the  refnainiiig  Order  139  producers 
*»e  members  of  proponent  LMCA  which  has 
totiil  control  over  the  movement  of  its 
member  milk.  The  sole  purpose  fur  which  the 
(  ooperalive  exists  is  to  supply  its  handler 
customers  with  their  fluid  milk  requirements. 
TTiore  arc  not  producers  associated  with  the 
market  who  have  either  the  power  or 
opportunity  to  decide  that  they  will  deliver 
milk  one  day  a  month  to  a  Las  Vegas  handler 
and  drverl  their  milk  the  remaininj!  days  of 
the  month  to  a  nonpotd  plant.  . 

The  Departments  decision  to  adopt  to 
a  limited  extent  the  pricing  of  milk  that 
is  diverted  to  a  nonpool  pLint  at  the 
location  of  the  pool  plant  from  which 
diverted  recognizes  that  IA1CA  does 
bear  subst^lial  hauling  costs  in 
liiilancing  milk  supplies  for  handlers  in 
the  Lake  Mead  market.  However,  the 
Department  also  concluded  that  there 
were  other  over-riding  considerations 
why  It  would  not  be  appropriate  to  price 
all  diverted  milk  in  such  manner.  As 
v\  as  pointed  out  in  the  recommended 
decision,  it  is  necessary  that  producers 
be  provided  an  incentive  to  move  milk 
to  pool  distributing  plants  when  such 
milk  is  needed  by  the  plant  operators. 
For  this  reason,  it  was  concluded  that  it 
would  not  be  appropriate  to  price  milk 
that  is  divel^ed  to  nonpool  plants  from 
farms  in  Utj^  at  the  location  of  the  plant 
from  whichiSi verted.  One  of  the  reasons 
why  such  pHcing  would  not  be  practical 
is  readily  eStident  from  comparing  the 
blend  price    that  would  apply  for  milk 
received  at   '  nonpool  plant  at  Beaver. 
Utah,  with    ie  price  for  milk  received  at 
the  pool  dis  'ibuting  plant  in  Cedar  City 
Under  the  cooperative's  proposal, 
producer  milk  received  at  the  Beaver 
plant  as  a  diversion  from  the  Las  Vegas 
pool  plant  would  be  priced  at  the  Las 
Vegas  location  while  milk  from  farms  in 
the  same  general  location  tl.at  is 
delivered  to  the  Cedar  City  plant,  a  pool 
distributing  plant  which  utilizes  milk  in 
fluid  uses,  would  be  priced  27  cents 
lower.  It  is  obvious  that  such  pricing, 
which  would  result  in  a  dairy  farmer 
receiving  more  for  his  milk  if  it  were 
delivered  to  a  nonpool  plant  for 
manufacturing  use  than  if  it  were 
delivered  to  a  pool  plant  for  fluid  uses, 
would  not  foster  orderly  marketing 
conditions. 

Exceptor's  further  argument  that  no 
producer  is  currently  in  a  position  to 
come  on  the  market  and  take  advantage 
of  the  fact  that  milk  diverted  to  a 
nonpool  plant  is  priced  at  the  pool  plant 
from  which  diverted  is  not  persuasive. 
There  is  no  reason  to  presume  that 
marketing  conditions  would  remain 
static  in  this  regard  if  the  pricing 
changes  that  the  cooperative  proposed 
were  adopted. 


In  response  to  the  Department's 
conclusion  that  the  pricing  of  diverted 
milk  at  the  plant  from  which  diverted 
could  result  in  neighboring  farmers 
being  paid  different  prices  depending 
upon  the  location  of  the  pool  plant  from 
which  their  milk  is  diverted,  LMCA 
contended  "there  is  nothing  unfair  or 
inequitable  in  providing  LMCA  with  a 
higher  price  on  all  of  its  diverted  milk 
than  the  price  applicable  to  the  Western 
General  Cedar  City  pooled  milk.  There 
is  nothing  in  the  record  to  show  that  the 
Cedar  City  producers  or  their 
cooperative  bear  any  of  the  costs  of 
balancing  the  market  that  LMCA  bears. ' 

With  regard  to  LMCA's  comments 
that  neither  the  nonmember  producer 
nor  Western  General's  member 
producers  are  bearing  any  of  the 
balancing  costs,  this  is  correct  only  in 
the  case  of  the  nonmember.  It  appears, 
however,  that  Western  General  member 
producers  whose  milk  is  received  during 
part  of  the  month  at  the  Cedar  City  plant 
do  bear  some  of  the  costs  of  balancing 
the  market  supplies  for  handlers  in  the 
Lake  Mead  market.  In  support  of  that 
position,  it  is  noted  that  when  the  milk 
of  these  producers  is  not  needed  at  the 
Cedar  City  plant,  their  milk  is  shipped 
from  the  farm  to  manufacturing  plants  at 
Ogden  and  Richmond.  Utah  Thus,  these 
dairy  farmers  or  th^ir  cooperative  bear 
the  cost  of  delivering  such  milk  to  those 
manufacturing  plants  when  their  milk  is 
received  at  the  plants  as  producer  milk 
under  the  Great  Basin  order.  Likewise, 
these  producers  or  their  cooperative 
would  incur  the  cost  of  such  milk 
movements  if  their  milk  was  reported  as 
diversions  from  the  Cedar  City  to  the 
plants  at  Ogden  or 'Richmond,  Utah 

Althongh  the  proposal  to  price 
diverted  milk  at  the  location  of  rhe  plant 
from  which  diverted  should  not  be 
adopted  for  the  milk  of  Lake  Mead 
producers  located  in  Utah,  the  amount 
of  minus  location  adjustment  applicable 
to  the  diverted  milk  of  those  producers 
should  be  limited  to  35  cents.  Such 
amount  approximates  the  locations 
adjustment  that  applies  at  the  location 
of  the  nonpool  plant  in  Utah  located 
nearest  to  the  pool  plants  regulated 
under  the  order. 

A  limit  of  minus  35  cents  to  location 
adjustment  provisions  should  be  applied 
to  the  milk  received  from  a  Utah 
producer  that  is  diverted  to  a  nonpool 
plant.  In  the  absence  of  this  limit,  the 
producer  whose  milk  is  diverted  to  one 
of  the  more  distant  nonpool  plants 
would  receive  a  blend  price  that  would 
be  reduced  by  the  amount  of  the 
location  adjustment  at  the  Ogden  plant 
(S.675)  or  Richmond  plant  ($.765)  as  well 
as  incur  the  cost  of  transporting  the  milk 
from  his  farm  to  the  nonpool  plant. 


Under  ustiei  circuinsimcet,  when  ■ 
producer's  milk  cannot  be  uttlixed  at  ■ 
pool  plant  and  is  diverted  lo  a  nonpool 
plant,  the  producer  receives  a  biend 
price  that  is  reduced  by  liie  amount  of 
the  location  adjastment  but  he  also 
incurs  a  correaponding  lower  cost  in 
delivering  his  milk  to  the  market.  The 
reason  for  the  lower  hauling  cost  is  that 
the  nonpool  plant  is  located  nearer  to 
the  producer's  farm  than  the  pool  pimtkL. 
This  is  not  the  case,  however,  in  the 
Lake  Mead  market.  In  the  Lake  Mead 
production  area,  the  only  nonpool  plant 
located  close  to  producers'  fenms  is  the 
Cache  Valley  Cheese  plant  at  Beaver. 
Utah.  However,  this  nearby 
manufactuhng  outlet  cannot  handle  all 
of  the  noarket's  reserve  milk  supplies. 
During  the  spring  and  summer  months 
when  milk  supplies  are  at  their  peak,  the 
Beaver  plant  tends  to  be  able  to  handle 
even  less  of  the  Lake  Mead  market's 
reserve,  since  their  own  producers' 
production  is  also  at  its  highest  level 
during  such  months. 

The  nonpool  plant  located  at  Ogden. 
Utah  is  the  next  closest  outlet  to  Las 
Vegas  for  surplus  milk  on  the  Lake 
Mead  market.  The  Ogden  plant  is  more 
than  twice  as  far  from  Las  Vegas  as  the 
Deaver  plant.  Another  nonpool  plant  is 
located  at  Richmonii.  Ulah  but  such 
plant  is  more  distant  from  Las  Vegas 
than  the  Ogden  plant.  Because  of  the 
greater  distances  involved  and  the 
ensuing  greater  transportation  costs,  the 
nonpool  plants  at  Ogden  and  Richmond 
are  not  outlets  to  which  producers 
would  choose  to  dehver  their  milk  that 
is  surplus  to  the  fluid  needs  of  the  Lake 
Mead  market.  However,  in  those 
instances  when  the  Beaver  plant  is 
unable  to  handle  additional  milk,  it  will 
be  necessary  for  producers  to  deliver 
their  milk  to  the  more  distant  milk 
plants  and  incur  the  increased  costs  of 
hauling  such  milk  to  these  locations. 
When  milk  must  be  delivered  to  the 
more  distant  locations,  a  minus  35-cent 
location  adjustment  approximating  the 
Lake  Mead  price  at  Beaver,  is  an 
appropriate  maximum  in  the  downward 
adjustment  of  prices  received  by  Utah 
producers  for  milk  diverted  to  Utah 
nonpool  plants. 

As  previously  rwted.  the  Cache  Valley 
Cheese  plant  at  Beaver  is  the  usual  and 
customary  outlet  for  Lake  Mead  reserve 
milk  and  is  located  in  the  vicinity  of  the 
Lake  Mead  producers  most  distant  from 
the  market.  Thus,  under  the  pricing 
structure  provided  herein.  Beaver-area 
producers  would  continue  to  have  an 
incentive  to  deliver  their  milk  (o  the 
Lake  Mead  pool  distributing  plants  at 
prices  higher  Ibaii  those  obtainabk  a4 
the  northern  L'tah  manufacturing  plants. 
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In  addition,  the  cost  to  producers  of 
hauling  their  milk  to  the  pool  plants 
would  be  no  greater  than  the  cost  of 
delivering  the  milk  to  Ogden  or 
Richmond.  Furthermore,  the  35-cent  limit 
on  the  downward  adjustment  of  location 
differentials  would  not  provide  an 
incentive  for  dairy  farmers  in  northern 
Utah  to  associate  unneeded  milk 
supplies  with  the  Lake  Mead  market.  In 
that  regard,  it  is  noted  that  the  uniform 
price  at  Las  Vegas  minus  35  cents  was 
lower  than  the  uniform  price  under  the 
Great  Basin  order  at  Ogden  and 
Richmond  for  all  but  5  of  the  18  months 
from  January  1982  to  June  1983. 

According  to  proponent  witness,  there 
is  no  need  to  consider  special  pricing 
provisions  for  the  diverted  milk  of 
producers  located  in  nearby  areas 
outside  of  Clark  County,  Nevada: 
Mohave  County,  Arizona;  and  the  State 
of  Utah  who  might  become  associated 
with  the  Lake  Mead  pool.  The  witness 
stated  that  producers  located  in 
California,  or  in  the  Great  Basin  or 
Central  Arizona  marketing  areas,  would 
have  little  or  no  incentive  to  associate 
their  milk  with  the  Lake  Mead  pool  in 
view  of  the  higher  prices  effective  in 
those  areas.  Furthermore,  the  production 
of  the  Nevada  and  Arizona  producers 
currently  pooled  in  Lake  Mead  in 
conjunction  with  reserve  supplies  from 
the  producers  located  in  southwestern 
Utah  represents  an  adequate  supply  for 
the  present  needs  of  the  fluid  market. 
Under  the  circumstances,  it  is  concluded 
that  milk  diverted  to  nonpool  plants 
from  farms  located  outside  of  Clark 
County,  Nevada  and  Mohave  County, 
Arizona  should  continue  to  be  priced  at 
the  location  of  the  nonpool  plant  at 
which  the  milk  is  received  except,  as 
previously  noted,  that  in  the  States  of 
Utah  the  amount  of  the  minus  location 
adjustment  shall  not  exceed  35  cents. 

4.  Diversion  limits.  The  limitations  on 
diversions  of  producer  milk  to  nonpool 
plants  should  be  relaxed  to  provide  that 
one  day's  milk  production  of  each 
producer  be  received  at  a  pool  plant 
each  month.  Also,  a  handler's  diversions 
of  producer  milk  to  nonpool  plants 
should  not  exceed  50  percent  in  the 
months  of  March  through  July,  and  40 
percent  in  other  months,  of  the  producer 
milk  handled  by  the  cooperative  or  plant 
operator.  The  provision  which  provides 
that  at  the  request  of  cooperative 
associations  the  receipts  and  diversions 
of  two  or  more  cooperative  associations 
may  be  combined  for  purposes  of 
calculating  allowable  diversions  should 
be  retained,  as  well  as  the  provision 
specifying  that  milk  diverted  in  excess 
of  the  diversion  limits  shall  not  be 
producer  milk. 


The  provision  of  the  current  order 
which  provides  that  a  pool  plant  shall 
not  be  depooled  as  a  result  of 
overdiversions  by  a  cooperative  that  is 
also  diverting  milk  from  such  plant 
should  be  deleted.  In  the  recommended 
decision,  it  was  stated  initially  that  such 
provision  should  be  retained.  Then,  in 
the  concluding  paragraph  of  such 
discussion  it  was  stated  that  the 
provision  should  be  deleted.  Also,  the 
amendatory  language  in  the 
recommended  decision  did  not  provide 
for  the  retention  of  such  provision. 

Further  review  of  the  matter  indicates 
that  the  retention  of  such  provision 
would  serve  no  useful  purpose.  In  this 
regard,  it  is  noted  that  changes  in  the 
pool  plant  provisions  adopted  herein,  as 
discussed  in  detail  in  another  section  of 
this  decision,  delete  the  requirement 
that  diversions  from  a  pool  plant  by  a 
cooperative  association  be  included  as 
receipts  of  the  pool  plant  in  determining 
whether  such  plant  has  pool  status. 
Under  such  circumstances,  the  current 
provision  of  the  order  specifying  that  a 
pool  plant  shall  not  be  depooled  as  a 
result  of  overdiversions  by  a 
cooperative  has  no  valid  application  and 
should  not  be  retained  under  the 
amended  order  adopted  herein. 

Under  the  present  diversion  limits,  at 
least  20  percent  of  a  producer's  milk 
production  must  be  received  at  a  pool 
plant  every  month  for  any  of  the 
producer's  milk  to  be  eligible  for 
diversion  to  nonpool  plants  as  producer 
milk.  In  addition,  the  total  quantity  of 
milk  moved  directly  from  producer's 
farms  to  nonpool  plants  cannot  exceed 
30  percent  in  the  months  of  March 
through  July,  and  20  percent  in  other 
months,  of  the  milk  caused  to  be 
delivered  to  pool  plants  during  the 
month  by  the  handler  of  the  milk. 

The  proponent  cooperative 
association  proposed  that  the  milk  of 
each  producer  be  received  at  a  pool 
plant  a  minimum  of  one  day  each  month, 
and  that  the  percentage  limits  on  the 
quantity  of  milk  that  may  be  diverted  to 
nonpool  plants  by  a  cooperative 
association  be  eliminated.  Because  the 
cooperative's  proposal  included  no  limit 
on  the  quantity  of  milk  that  a 
cooperative  may  divert  to  nonpool 
plants,  the  cooperative  requested  that 
the  current  order  provision  that  allows 
cooperatives  to  combine  their  receipts 
and  diversions  to  meet  the  diversion 
limits  be  deleted.  As  an  additional 
conforming  change,  the  proponent's 
witness  suggested  that  two  provisions  of 
the  order  relating  to  the  status  of 
overdiverted  milk  be  deleted. 

The  witness  for  the  proponent 
cooperative  testified  that  the  order's 


present  diversion  limits  are  too 
restrictive  in  view  of  the  available  milk 
supply,  arrangements  between 
producers  and  pool  plants,  and  the 
location  of  producers'  farms  relative  to 
the  locations  of  pool  plants.  The  witness 
explained  that  while  the  entire  Lake 
Mead  milk  supply  is  not  ordinarily 
needed  at  pool  plants,  the  amount  of 
milk  in  excess  of  pool  plant  needs  is  a 
necessary  reserve  for  the  market.  He 
noted  too  that  the  supply  of  producer 
milk  has  not  kept  pace  with  fluid  milk 
consumption  in  the  Lake  Mead  market. 
In  this  regard,  he  pointed  out  that  milk 
production  had  increased  only  15 
percent  since  1974  compared  to  a  50 
percent  increase  in  packaged  fluid  milk 
product  disposition.  The  witness  noted 
too  that  the  large  share  of  the  market's 
Class  I  milk  dispositions  supplied  by 
California  handlers  is  vulnerable  to 
interruptions  such  as  a  May  1983  labor 
strike,  which  resulted  in  a  26-percent 
reduction  from  the  previous  month  in 
the  daily  fluid  milk  product  disposition 
in  the  Lake  Mead  market  by  California 
handlers. 

Aside  from  a  potential  failure  of 
California  handlers,  most  of  whom 
distribute  milk  only  to  their  own  stores, 
to  supplement  the  fluid  milk  needs  of  the 
Lake  Mead  market,  the  witness  stated 
that  a  large  reserve  milk  supply  is 
necessary  because  of  seasonal 
variations  and  extreme  day-to-day  and 
week-to-week  variations  of  demand 
peculiar  to  the  market.  The  witness 
characterized  the  Las  Vegas  area  as 
experiencing  large  increases  of 
population  over  weekends  and  during 
conventions  due  to  its  nature  as  a  resort 
community. 

In  addition  to  major  variations  in 
supply  from  out-of-area  sources  and  in 
demand  due  to  population  fluctuations, 
the  witness  testified  that  the 
procurement  arrangements  of  a  large 
Las  Vegas  distributing  plant  require  that 
a  substantial  reserve  milk  supply  be 
available  for  the  Lake  Mead  market. 
According  to  proponent,  Anderson 
Dairy  receives  all  of  the  production  of  a 
large  nonmember  producer  representing 
30  percent  of  the  market's  total  milk 
production.  This  producer  is  assured  of 
an  outlet  for  all  of  his  production  everj' 
day  of  the  week.  At  the  same  time,  the 
witness  stated,  Anderson  Dairy  relies  on 
proponent  cooperative  to  balance  the 
supply  necessary  to  fill  its  4-  to  5-day 
per  week  bottling  schedule.  The 
cooperative  also  supplies  milk  to 
Knudsen  Dairy  at  Logandale,  Nevada, 
which  has  a  similar  bottling  and 
processing  schedule.  Any  milk  produced 
by  cooperative  members  which  is  not 
needed  by  these  two  pool  plants  must 
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be  diverted  for  manufacturing  use  to  a 
nonpool  cheese  plant  at  Beaver,  Utah. 
221  miles  northeast  of  Las  Vegas,  or  to 
surplus  outlets  located  more  than  400 
miles  from  Las  Vegas. 

At  times,  the  witness  stated,  the  milk 
that  is  deHvered  from  the  farms  of  Utah 
producers  to  Logandale  or  to  Las  Vegas 
because  of  the  order's  pooling 
requirements  that  20  percent  of  the  milk 
of  producers  be  4^ivered  to  Lake  Mead 
pool  plants  each  month  displaces  the 
milk  of  cooperative  producers  located 
closer  to  the  prool  plants.  Consequently, 
closer-in  milk  must  be  hauled  to  one  of 
the  distant  surplus  outlets.  According  to 
the  witness,  producer  milk  must  be 
moved  to  pool  plants  to  fulfill  the  order's 
delivery  requirements  even  when  the 
milk  is  not  needed  at  the  pool  plant.  In 
those  instances,  milk  is  delivered  to  Las 
Vegas  or  Logandale  and  pumped  into 
the  plant  only  to  be  pumped  back  onto 
the  truck  and  hauled  to  Beaver,  Ogden, 
or  Richmond.  Utah.  The  witness  also 
stated  that  the  percentage  limits  on  the 
quantity  of  mHk  that  may  be  diverted  by 
a  handler  have  caused  the  cooperative 
to  undertake  uneconomic  hauling 
arrangements  solely  for  the  purpose  of 
qualifying  producer  milk  for  pooling. 
The  witness  pointed  out  that  the 
diversion  limitation  percentages  of  the 
order,  with  respect  to  individual 
producers  and  to  the  total  milk  supply  of 
a  cooperative  or  handler  have  been 
suspended  many  times  in  the  past  and 
are  currently  suspended  pending  the 
outcome  of  this  proceeding. 

With  the  elimination  of  percentage 
diversion  limits,  the  cooperative 
spokesman  claimed,  the  cooperative 
would  be  able  to  minimize  the 
transportation  of  producer  milk  and 
thereby  reduce  hauling  costs.  With 
regard  to  the  cooperative's  proposal  that 
milk  from  each  producer  must  be 
received  at  a  pool  plant  at  least  once 
each  month,  the  spokesman  believed 
that  such  requirement  was  sufficient  to 
assure  that  producers  continue  to 
comply  with  the  sanitary  standards 
required  for  the^roduction  of  Grade  A 
milk.  The  witness  remarked  too  that  the 
adoption  of  the  cooperative's  proposals 
to  delete  the  order's  percentage 
diversion  limits  would  minimize  the 
costs  incurred  in  qualifying  the  market's 
reserve  supply  for  pooRng.  Currently, 
such  costs  are  borne  solely  by  the 
cooperative  and  its  members. 

The  order  should'be  amended  to 
provide  that  milk  of  a  producer  must  be 
received  at  least  one  day  each  month  in 
order  for  any  remaining  milk  of  such 
producer  that  is  moved  directly  from  the 
farm  to  nonpool  plants  for 
manufacturing  uses  to  be  priced  and 


pooled  under  the  order.  Under  the 
current  provisions  which  require  that  20 
percent  of  the  milk  of  each  prodocer 
must  be  delivered  to  pool  plants,  the 
mflk  of  producers  whose  farms  are 
favorably  located  with  respect  to  pool 
distributing  plants  must  be  moved  to 
distant  surplus  orrtlets.  This  action  is 
necessary  to  aflow  the  more  dtstant 
producers  an  opportunity  to  associate 
their  milk  with  a  pool  plant.  Thus,  the 
current  diversion  limits  create  a 
situation  in  which  a  handler  must 
engage  in  uneconomic  movements  of 
milk  in  order  to  maintain  the  pool  status 
of  all  his  producers.  In  this  regard,  it  is 
noted  that  one-third  of  the  proponent 
cooperative's  member  producers  are 
located  in  Nevada.  However,  two-thirds 
of  its  producers  are  located  in  Utah  and 
the  farms  of  such  producers  are  located 
closer  to  the  Beaver  cheese  plant  than  to 
the  pool  plants  in  Logandale  and  Las 
Vegas.  Nevada.  Also,  the  Nevada 
producers  of  the  cooperative  generally 
produce  twice  as  much  milk  as  those 
members  more  distant  from  the  market. 
Thus,  approximately  one-half  the 
cooperative's  milk  is  supplied  by 
producers  for  whom  Beaver.  Utah,  is  a 
nearby  outlet  for  their  milk  while  the 
cooperative's  remaining  milk  supply  is 
located  nearby  Logandale  and  Las 
Vegas.  It  is  apparent,  therefore,  that  a 
large  part  of  the  nulk  needed  for  Class  I 
use  at  pool  plants  can  be  obtained  from 
the  farms  of  the  producers  near  Las 
Vegas.  Under  these  circiimstances  there 
is  no  reason  to  require  that  the  milk  of 
the  more  distant  producers  be  delivered 
to  pool  plants  more  than  once  per 
month. 

Allowable  diversions  to  nonpool 
plants  by  a  coopterative  association  or  a 
proprietary  handler  should  be  changed 
to  limit  to  50  percent  in  the  months  of 
^4a^ch  through  )uly  and  40  percent  in 
other  months  of  the  producer  milk 
caused  by  the  handler  to  be  delivered  to 
or  diverted  from  pool  plants  during  Ae 
month.  It  is  apparent  that  the  present 
diversion  limits  on  the  quantity  of  milk 
that  handlers  may  divert  to  nonpool 
plants  as  producer  mftk  are  much  too 
restrictive.  The  current  Hmit  on 
diversions  to  nonpool  plants  of  20 
percent  or  less  of  the  producer  mifk 
delivered  to  po«l  plants  during  Adjust 
through  February  and  30  percent  for  the 
months  of  March  1t»rough  JuJy  ere 
significantly  less  than  the  percentages  of 
milk  that  handlers  have  been  required  to 
divert  to  nonpool  plants  during  those 
months.  For  the  period  of  April  1982 
through  March  1983,  the  proportion  of 
the  cooperative's  milk  that  was  diverted 
directly  from  producers'  farms  to 
nonpool  plants  ranged  from  20  5  percent 


in  AiifmttMS  t»  40.7 percent  in  May 

1982,  with  an  average  for  the  12-nnon^ 
period  of  29.5  peseent.  When  the 
cooperatrve's  actaat  diversions  for  AprH 

1982  through  March  1983  are  compared 
to  (he  diver wpn  timits.  there  is  wot  a 
single  month  daring  that  period  in  which 
the  cooperative  operated  within  the 
diversion  hmits  of  t^e  order. 

While  the  diversion  Rmits  currently 
contained  in  tfie  order  do  not  aflow  for 
the  pooling  of  some  prorfacer  mSk  which 
historically  has  been  associated  with 
the  market,  this  does  not  neccssarity 
mean  that  there  should  be  no  diversion 
limits  at  all.  It  is  apparent  that  the 
proponent  cooperative  would  be  aHe  to 
pool  the  milk  supply  of  its  member 
producers  if  the  diversion  limits  were 
relaxed  somewhat.  Furthermore,  unless 
some  limits  are  retained,  distant 
producers  could  attain  pool  status  and 
dilute  the  marketwide  pool  by  delivering 
only  one  day's  milk  production  per 
month  and  diverting  the  rest  of  their 
milk  to  nonpool  plants  nearer  their 
farms.  A  further  reason  why  it  is 
necessary  to  retain  minimum 
performance  standards  for  producers  in 
the  Lake  Mead  market  is  that  the  blend 
price  in  that  market  is  high  relative  to 
surrounding  mackets  and  thus  the 
relatively  high  blend  price  could  attract 
additional  milk  sixpplies.  In  this  regard. 
it  is  noted  that  the  perceat^e  of 
producer  milk  used  in  Class  I  seldom 
falls  below  65  percent,  and  ranges  as 
high  as  85  percent. 

The  diversion  limits  adopted  herein 
should  be  established  somewhat  bi^er 
than  the  levei  of  dtveraioBs  to  nonpool 
plants  by  the  proponent  cooperative 
during  the  April  1962  through  March 

1983  period.  Daring  that  period, 
proponent  cooperative  delivered  from  56 
percent  to  79 percent  of  its  total  milk 
supply  to  pool  piaiits.  The  average 
percentage  of  piodacermilk  diverted  to 
nonpool  plants  daring  March  through 
July  of  ttiat  period  was  34.8  percent. 
During  the  months  ei  August  1982 
through  Feimtary  1983,  the  average 
percentage  of  the  cooperative's  producer 
milk  divRled  to  nonpool  plants  was  25.S 
percent.  Furthermore,  the  deliveries  and 
diversions  that  look  place  during  these 
months,  a  periofll  in- which  tha 
percentage  diversion  firaits  of  1*»e  order 
were  suspended,  should  be 
representative  of  Ihe  level  of 
performance  within  which  the 
proponent  coopeisative  can  operate 
without  having  to  engage  in  unnecessary 
and  uneconomic  movements  of  milk 
solely  for  qualifying  the  milk  of  its 
member  producers  for  pooHng. 
However,  the  diversion  limits  that  are 
established  should  take  into  account 
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that  variations  may  occur  in  producer 
delivery  patterns,  plant  bottling 
schedules,  production  levels  of  the 
producers  involved,  and  consumer 
demand  for  fluid  milk.  In  recognition  of 
these  possible  variations,  the  allowable 
diversion  limits  should  be  established 
about  15  percentage  points  greater  than 
the  average  level  of  diversions  that  the 
proponent  cooperative  found  necessary 
to  make  during  the  April  1982  through 
March  1983  period.  On  this  basis, 
allowable  diversions  to  nonpool  plants 
by  a  cooperative  or  proprietary  handler 
should  be  limited  to  50  percent  in  the 
months  of  March  through  July  and  40 
percent  in  other  months  of  the  producer 
milk  caused  by  a  handler  to  be  delivered 
to  or  diverted  from  pool  plants  during 
the  month. 

The  provision  which  provides  that 
milk  diverted  in  excess  of  the  diversion 
limits  shall  be  other  than  producer  milk 
should  not  be  deleted  as  recommended 
by  proponent.  The  deletion  of  the 
provision  was  predicated  upon  the 
removal  of  diversion  limits  from  the 
order.  Since  those  limits  are  not 
removed,  but  merely  relaxed,  the 
provision  dealing  with  the  status  of  milk 
diverted  in  excess  of  the  percentage 
limits  should  be  retained. 

The  provision  which  specifies  that 
milk  diverted  for  the  account  of  a 
cooperative  association  should  not  be 
producer  milk  if  diverted  from  the  pool 
plant  of  another  handler  in  amounts  that 
would  cause  the  pool  plant  to  become  a 
nonpool  plant  should  be  deleted,  as 
suggested  by  proponent.  The 
marketwide  limit  on  the  proportion  of  a 
cooperative's  milk  supply  that  may  be 
diverted  makes  the  retention  of  such 
provision  unnecessary. 

5.  Classification  of  milk.  The  Lake 
Mead  milk  order  should  provide  for  the 
same  uniform  classification  of  skim  milk 
and  butferfat  that  is  commonly  provided 
in  many  other  Federal  milk  orders.  The 
changes  adopted  herein  would  reclassify 
from  Class  III  to  Class  II  skim  milk  and 
butterfat  used  in  plastic  cream,  frozen 
cream,  and  anhydrous  milk  fat;  in  the 
production  of  custard,  pudding,  and 
pancake  mixes:  and  in  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  that  are  packaged  in 
hermetically  sealed  glass  or  all-metal 
containers.  Also  reclassified  from  Class 
III  to  Class  II  would  be  skim  milk  and 
butterfat  disposed  of  to  commercial  food 
processing  establishments. 

The  proposal  to  adopt  the  uniform 
classirication  provisions  was  made  by 
LMCA.  which  supplies  much  of  the  milk 
used  in  the  Lake  Mead  marketing  area. 
The  classification  plan  proposed  was 
the  same  as  that  adopted  in  39  Federal 
milk  orders  in  1974  following  extensive 


hearings  in  1971  on  the  issue  of  uniform 
classification  and  pricing  provisions. 
The  plan  was  modified  slightly  in  1975. 
In  1982  the  same  classification 
provisions  were  adopted  in  the  Eastern 
Colorado,  Western  Colorado  and  Great 
Basin  milk  marketing  orders. 

The  spokesman  for  the  cooperative 
association  testified  that  adoption  of 
uniform  classification  provisions  would 
facilitate  accounting  and  reporting 
procedures  in  the  market,  especially 
those  related  lo  inter-market  movements 
of  milk  and  dairy  products.  According  to 
the  witness,  the  changes  would  not  at 
this  time  affect  any  handler  fully 
regulated  by  the  order.  Me  stated  that 
the  reasons  for  reclassifying  from  Class 
III  to  Class  II  skim  milk  and  butterfat  in 
the  uses  specified  in  their  proposal  are 
basically  the  same  as  the  reasons  for 
classifying  as  Class  II  milk  used  in 
cottage  cheese,  ice  cream  and  other  soft 
and  semi-soft  products.  In  his  opinion, 
the  products  in  question  should  not  be 
Class  I  because  they  are  not  intended 
for  fluid  uses  and  need  not  be  made 
from  Grade  A  milk.  The  witness 
explained  that  the  proposed  additional 
Class  II  products  are  not  as  bulky  or 
perishable  as  fiuid  milk  products,  and 
that  the  products  compete  for  a  market 
over  a  wide  geographic  area.  In 
addition,  the  spokesman  stated,  the 
products  proposed  to  be  changed  from 
Class  III  to  Class  II  are  not  made  for  the 
purpose  of  providing  a  market  outlet,  in 
storeable  form,  for  reserve  milk  supplies 
as  are  such  products  as  butter,  cheese, 
and  dried  milk.  In  addition,  the  witness 
testified,  some  of  the  products  in 
question  are  used  ultimately  in  the 
production  of  other  Class  II  products.  If 
for  some  reason  a  Class  II  product  is 
reprocessed  and  used  in  a  Class  III 
product,  the  skim  milk  and  butterfat 
would  be  reclassified  as  a  Class  III  use. 

The  witness  testified  that  at  the  time 
of  promulgation  hearing  for  the  Lake 
Mead  order,  the  proposed  classification 
of  skim  milk  and  butterfat  used  in  dairy 
products  in  the  Lake  Mead  market  was 
designed  to  correspond  with  the  39- 
market  uniform  classification 
recommended  decision,  which  at  that 
time  had  only  recently  been  issued.  The 
classification  provisions  adopted  in 
Lake  Mead  were  the  same  as  those 
proposed,  but  the  final  decision  on  the 
uniform  classification  proceeding  for  the 
39  markets  changed  the  classification  of 
some  milk  products  from  what  was 
included  in  the  recommended  decision. 
The  classification  provisions  of  the  Lake 
Mead  order  differ  from  those  contained 
in  most  other  Federal  milk  orders.  The 
witness  stated  that  such  differences 
were  unintentional,  as  the  cooperative 
intended  at  the  promulgation  hearing 


that  the  Lake  Mead  order  would 
incorporate  the  uniform  classification 
provisions.  For  that  reason,  the  witness 
stated,  the  Lake  Mead  classification 
provisions  should  be  modified  lo  be 
uniform  with  the  other  orders. 

No  testimony  was  received  with 
regard  to  the  extent  or  existence  of 
inter-order  movements  of  the  products 
proposed  to  be  reclassified.  However, 
marketing  conditions  are  much  less  local 
in  nature  now  than  at  the  time  the  order 
was  promulgated,  and  differences  in 
product  classification  between  markets 
and  corresponding  differences  in  prices 
of  milk  used  to  produce  the  same 
products  may  be  expected  to  cause 
marketing  disorders  when  those 
products  are  moved  between  marketing 
areas. 

Skim  milk  and  butterfat  contained  in 
plastic  cream,  frozen  cream  and 
anhydrous  milk  fat;  used  lo  produce 
custard,  pudding,  and  pancake  mixes: 
used  in  formulas  expecially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
ail-metal  containers;  and  disposed  of  in 
bulk  to  commercial  food  precessors  to 
be  used  in  the  production  of 
manufactured  food  products  should  be 
reclassified  from  Class  III  to  Class  II. 
These  are  products  which  can  command 
a  higher  value  than  Class  III  products, 
but  must  be  competitively  priced  below 
Class  I  in  order  to  compete  with  non- 
dairy  substitute  products  or 
manufactured  daily  products  that  can  be 
used  in  making  Class  II  products.  The 
changes  in  classification  adopted  in  this 
decision  are  those  proposed  by 
proponents  and  are  identical  to  the 
uniform  classification  plan  contained  in 
most  other  Federal  orders.  That  plan 
was  based  on  exhaustive  hearings  held 
on  the  classification  issue  in  1971  for  39 
markets.  The  final  decision  on  the 
uniforms  classification  plan,  cited  in  this 
proceeding,  was  issued  February  19, 
1974  (39  FR  8202,  8452,  8712.  9012).  It 
contains  a  detailed  discussion  of  the 
classification  issue.  A  decision  of  the 
Assistant  Secretary  issued  July  17. 1975 
(40  FR  30119)  modified  certain 
provisions  originally  adopted  in  the  39- 
market  decision.  A  further  hearing  was 
held  on  the  classification  issues  for 
three  western  milk  orders  in  February 
1982,  and  the  final  decision  for  that 
proceeding  was  issued  August  17, 1982 
(47  FR  37178  and  37203),  adopting  the 
uniform  classification  provisions  for 
those  orders. 

One  of  the  participants  at  the  hearing 
pointed  out  that  the  current  order 
provides  that  if  a  handler  adds  nonfat 
milk  solids  to  a  Class  II  product,  the 
modified  Class  II  product  shall  be 
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classified  as  Class  II  only  to  the  extent 
of  the  volunifi  of  the  unmodified  product 
that  the  added  milk  solids  replaces.  The 
participant  questioned  whether  this 
procedure,  which  is  the  same  as  the 
procedure  used  in  classifying  fluid  milk 
products  that  have  been  modified  by  the 
addition  of  nonfat  milk  solids,  would  be 
changed  by  the  adoption  of  the  uniform 
classification  provisions. 

Proponent  cooperative's  proposal  that 
the  entire  weight  of  the  skim  milk 
equivalent  of  the  solids  added  in 
modifying  a  Class  II  product  be 
classified  in  Class  II  should  be  adopted. 
Such  classification  procedure  comports 
with  the  uniform  classification 
provisions  resulting  from  the  39-market 
hearing  on  the  reclassification  issue.  The 
decision  on  the  reclassification  issue 
points  out  that  nonfat  dry  milk  or 
condensed  milk  that  is  added  to  a  Class 
II  product  is  assigned  directly  to  the 
handler's  Class  II  use  in  the  allocation 
provisions  of  the  order.  For  this  reason, 
the  decision  notes  that  classification  of 
the  entire  skim  milk  equivalent  in  Class 
II  would  not  affect  adversely  the 
handler's  pool  obligation. 

The  uniform  classification  plan  should 
be  adopted  in  the  Lake  Mead  milk  order 
to  coordinate  the  classification 
provisions  of  this  order  with  the  same 
provisions  under  most  other  orders.  The 
classification  changes  adcvpted  herein 
will  have  no  effect  on  the  operation  of 
pool  plants  regulated  by  the  Lake  Mead 
order  because  the  plants  are  not 
processing  any  of  the  products  affected 
by  the  proposed  reclassification 
changes.  In  addition,  there  was  no 
opposition  expressed  to  the  adoption  of 
the  uniform  classification  provisions. 

6.  Pool  obligation  of  a  partiallv 
regulated  distributing  plant.  The 
operator  of  a  partially  regulated 
distributing  plant  that  is  also  regulated 
under  a  State  order  that  provides  for 
marketwide  pooling  of  producer  returns 
should  be  afforded  an  additional  option 
in  settlement  of  the  plants  obligation  to 
the  producer-settlement  fund.  Under  the 
added  option  adopted  herein,  a  plant 
operator  could  settle  his  plant's 
obligation  by  paying  the  amount  that  the 
Class  I  price  under  the  Federal  orders 
exceeds  the  applicable  State  order 
prices  on  fiuid  milk  sales  that  such  plant 
makes  in  the  Lake  Mead  marketing  area. 

Under  the  present  provisions  of  the 
Lake  Mead  order,  a  partially  regulated 
distributing  plant  operator  has  three 
options  that  he  may  use  in  settlement  of 
his  pool  obligations: 

(a)  The  plant  operator  incurs  no 
payment  obligation  if  the  operator 
purchases  from  any  Federal  milk  order 
source  an  amount  of  milk  classified  and 
priced  as  Class  I  milk  that  is  equivalent 
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to  such  operator's  fiuid  milk  sales  in  the 
marketing  area.  Such  purchases, 
however,  may  not  be  used  to  offset  any 
obligation  under  another  Federal  order 

(b)  The  plant  operator  incurs  no 
obligation  under  the  order,  except  for  an 
administrative  assessment  charge  on  the 
volume  of  fiuid  milk  products  disposed 
of  in  the  marketing  area,  if  the 
operator's  payments  to  dairy  farmers 
and  to  the  producer-settlement  fund  of 
any  Federal  order  are  not  less  than  the 
pool  obligation  that  such  operator  would 
have  incurred  if  such  plant  had  been 
fully  regulated  under  the  order.  Under 
this  option,  which  is  commonly  referred 
to  as  the  "Wichita"  option,  a  plant 
operator  whose  payments  for  milk  are 
less  than  the  order's  obligations  may 
pay  the  difference  either  to  his  own 
dairy  farmers  or  to  the  producer- 
settlement  fund. 

(c)  The  plant  operator  may  choose  to 
pay  to  the  producer-settlement  fund  the 
difference  between  the  Class  I  price  and 
the  producer  blend  price  of  the  order 
(both  prices  adjusted  for  the  location  of 
the  plant)  on  all  fiuid  milk  products 
distributed  in  the  marketing  area  (less 
any  purchases  of  milk  classified  and 
priced  as  Class  1  milk  under  under  any 
Federal  order). 

Lake  Mead  Cooperative  Association 
proposed  initially  that  California 
handlers  distributing  milk  in  the  Lake 
Mead  marketing  area  be  provided  an 
additional  option  for  computing  their 
obligations  to  the  Lake  Mead  producer- 
settlement  fund.  Under  such  option, 
their  obligations  would  be  computed  on 
the  basis  of  the  difference  between  the 
California  State  price  and  Lake  Mead 
Federal  order  Class  I  price  on  Fluid  milk 
products  that  the  California  plants 
distribute  in  the  Lake  Mead  marketing 
area.  At  the  hearing  the  cooperative 
modified  its  initial  proposal.  Under  its 
revised  proposal,  California-regulated 
handlers  would  be  required  to  use  the 
option  proposed  by  the  cooperative  in 
accounting  to  the  marketwide  pool  for 
milk  distributed  within  the  marketing 
area.  However,  handlers  unregulated 
under  any  State  or  Federal  order  who 
distribute  fluid  milk  within  the  Lake 
Mead  marketing  area  would  continue  to 
be  subject  to  the  payment  options 
presently  in  effect. 

Proponent  cooperative  testified  that 
more  than  one-quarter  of  the  Class  I 
route  sales  within  the  Lake  Mead 
marketing  area  are  by  handlers  located 
in  California.  Proponent  noted  that, 
although  the  total  volume  or  milk 
involved  represents  a  significant 
segment  of  the  Lake  Mead  market,  it 
does  not  represent  a  large  enough 
precentage  of  each  California  handler's 
total  route  disposition  to  result  in  their 


being  pooled  under  the  Lake  Mead 
order. 

Witnesses  testified  that  the  California 
handlers  are  regulated  under  the 
California  State  Pooling  Plan.  They  are 
required  to  pay  for  the  milk  they  use, 
according  to  the  class  in  which  it  is 
used,  primarily  on  the  basis  of  the 
butterfat  and  solids-not-fat  contained  in 
the  milk.  The  value  of  all  the  milk 
received  by  each  California  handler  is 
pooled  on  a  marketwide  basis  and  then 
redistributed  to  producers  on  the  basis 
of  the  individual  producer's  production 
quota  and  base.  Two  witnesses  made 
the  point  that,  as  a  consequence,  the 
payments  received  by  dairy  farmers 
supplying  the  individual  plant  have  no 
direct  relationship  to  the  uses  made  of 
their  milk  by  the  handler  receiving  it,  or 
to  the  amount  paid  into  the  pool  by  the 
receiving  handler. 

Proponents  indicated  that  their 
primary  interest  in  modifying  the 
payment  provisions  for  partially 
regulated  distributing  plants  is  to  assure 
that  the  California  handlers,  who  supply 
a  substantial  portion  of  the  Lake  Mead 
market,  make  payment  for  the  milk  they 
use  at  a  rate  equivalent  to  that  paid  by 
handlers  fully  regulated  under  the  Lake 
Mead  Federal  milk  order.  In  this  regard, 
a  witness  for  proponent  cooperative 
testified  that  regulated  handlers  under  a 
Federal  order  pay  a  price  for  milk  used 
in  fiuid  milk  products  that  includes  a 
Class  I  differential.  He  explained  that 
the  price  differential  for  Class  I  use  is  a 
necessary  incentive  for  dairy  farmers  to 
make  available  to  the  fluid  market  an 
adequate  supply  of  high-qualit>'  milk. 
The  witness  stated  that  if  the  higher 
price  paid  for  milk  used  in  Class  I  is  to 
serve  its  function  of  providing  the 
additional  income  needed  to  induce  an 
adequate  milk  supply,  it  must  be 
insulated  effectively  from  unfair 
competition.  According  to  the  witness, 
such  insulation  can  be  provided  only  by 
establishing  compensatory  payment 
provisions  for  the  use  of  alternative 
lower-cost  milk  supplies  in  fluid  milk 
products  distributed  in  the  marketing 
area.  Such  provisions,  he  testified, 
should  require  any  fluid  milk  products 
distributed  in  the  market  by  partially 
regulated  distributing  plants  to  meet  the 
full  price  or  cost  requirements 
established  under  the  order  for  milk 
used  in  fluid  products  by  fully  regulated 
plants. 

In  the  case  of  fully  regulated  plants, 
the  witness  stated,  the  requirement  that 
handlers  operating  such  plants  account 
fully  for  all  milk  and  dairy  products 
received  serves  to  protect  the  fluid 
market  from  receipts  of  surplus  milk  for 
fiuid  use  priced  below  the  order's  Class 
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I  price.  However,  he  testified,  fully 
regulation  of  all  handlers  distributing 
fluid  milk  in  the  marketing  area  would 
not  be  a  practicable  solution  to  the 
problem  of  milk  distributed  in  the 
marketing  area  that  is  priced  below  the 
level  established  by  the  order.  In  his 
opinion,  subjecting  plants  that  have  only 
a  minimal  association  with  the  market 
to  full  regulation  may  be  unfair  to  those 
plants  in  meeting  competition  within 
their  primary  markets.  In  addition,  full 
regulation  of  the  plant  would  have  the 
effect  of  diluting  the  blend  price  under 
the  order  if  the  plant  has  minimal  Class  I 
utilization. 

Another  approach  discussed  by  the 
vkitness  for  dealing  with  the  Class  I 
sales  in  Federal  order  marketing  areas 
of  handlers  not  fully  regulated  is  to  treat 
such  sales  as  surplus  to  the  market  from 
which  they  originate.  Under  this 
concept  the  handler  would  be 
responsible  to  the  pool  for  a  payment  on 
milk  distributed  within  the  marketing 
area  at  a  rate  determined  by  the 
difference  between  the  Class  I  and 
Class  HI  prices  of  the  Federal  order 
regulating  such  marketing  area.  The 
Class  I-Class  III  price  difference  would 
eliminate  the  advantage  gained  by  an 
unregulated  plant  disposing  of  its 
surplus  milk  in  a  regulated  market.  The 
witness  rejected  the  use  of  this  pricing 
concept  for  milk  distributed  in  Lake 
Mead  by  California  handlers  since  such 
milk  is  classified  as  a  fluid  milk  use  by 
the  State  of  California  and  thus  is 
subject  to  a  higher  price  than  the  Lake 
Mead  Class  III  price. 

An  alternative  method  of  equalizing 
the  cost  of  milk  between  regulated  and 
unregulated  handlers  is  to  charge 
unregulated  handlers  the  difference 
between  the  Class  I  price  and  the 
uniform  price  to  producers.  This 
alternative  is  already  included  in  the 
Lake  Mead  order  as  an  option  that 
nonpool  handlers  distributing  Class  I 
milk  I  in  the  marketing  area  may  elect  in 
romputing  iheir  obligation  to  the  pool. 
The  rationale  for  this  option  is  that  milk 
obtained  by  an  unregulated  handler  in 
the  vicinity  of  the  marketing  area  would 
be  available  for  purchase  at  a  price 
approximating  prices  paid  to  producers 
whose  milk  is  part  of  the  pool.  The 
witness  pointed  out  that  while  this 
approach  seems  appealing  on  the  basis 
of  fairness,  it  lacks  any  real 
applicability  to  the  nonpool  plants 
currently  distributing  milk  in  the  Lake 
Mead  marketing  area.  For  one  thing,  he 
stated,  an  assumption  underlying  the 
Class  I-b!end  price  difference  charge  to 
nonpool  handlers  is  that  such  handlers 
carry  their  own  surplus  supplies.  The 
witness  testified  that  none  of  the 


California  handlers  distributing  milk  in 
the  Lake  Mead  order  carry  their  own 
reserve  supplies.  Furthermore,  because 
of  the  California  State  milk  pricing 
provisions,  milk  is  not  available  to 
California  handlers  at  a  price 
approximating  prices  paid  to  producers 
whose  milk  is  part  of  the  pool. 

Proponent  witness  detailed  the  origins 
and  purpose  of  the  "Wichita"  option  for 
determining  the  pool  obligation  of  a 
partially  regulated  distributing  plant. 
Under  this  option,  the  amounts  paid  to 
producers  for  milk  received  by  a 
nonpool  distributing  plant  are  compared 
to  the  amount  which  would  be  due  the 
marketwide  pool  for  such  milk  if  the 
plant  were  a  pool  plant.  Any  amount  by 
which  the  pool  value  exceeds  the  value 
paid  to  producers  is  due  the  marketwide 
pool  to  equalize  the  competitive 
positions  of  pool  and  nonpool 
distributing  plants.  According  to  the 
witness,  the  "Wichita"-type  option 
contained  in  the  Lake  Mead  order  is  not 
a  satisfactory  method  of  dealing  with 
milk  sold  in  the  Lake  Mead  marketing 
area  by  handlers  regulated  under  the 
California  order.  He  stated  that 
dissimilarities  in  the  pricing  and 
classification  rules  and  producer 
payment  provisions  between  the  Federal 
and  State  orders  make  it  impossible  for 
the  market  administrator  to  determine 
precisely  the  amounts  paid  to  dairy 
farmers  who  supply  the  raw  milk  for 
processing  by  California  handlers 
distributing  milk  in  the  Lake  Mead  area. 

The  witness  expressed  the  opinion 
that  equity  between  California  handlers 
and  Lake  Mead  handlers  would  be 
assured  if  the  California  handlers 
distributing  fluid  milk  in  the  Lake  Mead 
marketing  area  are  required  to  pay  to 
the  Lake  Mead  pool  for  such  sales  at  a 
rate  equal  to  the  amount  by  which  the 
Lake  Mead  Class  I  price,  adjusted  for 
location  of  the  California  plant,  exceeds 
the  prices  effective  for  such  products 
under  the  California  order.  According  to 
the  witness,  the  options  under  which 
California  handlers  currently  may 
choose  to  have  their  obligations  to  the 
Lake  Mead  pool  calculated  would  not  be 
needed  for  California  plants  if  the 
proposed  compensatory  payment 
method  were  adopted.  He  indicated, 
however,  that  such  other  options  should 
be  retained  in  the  order  in  case  they  are 
needed  at  some  future  time  to  deal  with 
an  unregulated  plant  other  than  a 
California  plant  that  might  begin  to 
distribute  milk  in  the  Lake  Mead  market. 

A  brief  was  filed  on  behalf  of  3 
California  plants.  Knudsen  Corporation, 
Safeway  Stores  and  Lucky  Stores,  in 
opposition  to  the  proposal  by  IJVlCA  to 
require  California  plants  to  pay  the 


difference  between  the  California  price 
and  Lake  Mead  Class  I  price  on  route 
disposition  within  the  Lake  Mead 
marketing  area  in  lieu  of  the  current 
payment  options  provided  under  the 
order.  The  California  plant  operators 
stated  that  they  were  not  given  notice 
prior  to  the  hearing  that  the  cooperative 
intended  to  propose  that  the  order  be 
amended  to  deny  California  plants  the 
use  of  the  Wichita  option  and  require 
that  such  plants  must  pay  to  the 
producer-settlement  fund  the  difference 
between  the  California  class  prices  and 
the  Lake  Mead  Class  I  price,  adjusted 
for  the  location  of  the  California  plant, 
on  route  disposition  in  the  Lake  Mead 
marketing  area. 

In  their  brief,  the  3  California  pibnt 
operators  indicated  they  did  not  prepare 
testimony  for  presentation  at  the  hearing 
and  did  not  retain  any  experts  to 
examine  any  of  proponent's  witnesses 
since;  "(1)  the  Wichita  plan  was 
expressly  preserved  in  the  Cooperatives 
proposal,  as  set  forth  in  the  hearing 
notice,  (2)  the  Department  had  advised 
the  plant  operators  that  the  hearing 
would  proceed  on  the  basis  of 
proposal's  preserving  the  Wichita  option 
and  (3)  no  proposal  was  noticed  for 
hearing  such  as  that  advanced  at  the 
hearing." 

Opponents  objected  primarily  to  the 
modified  proposal  on  the  basis  that 
affected  persons  were  unaware  of  the 
scope  of  the  hearing  by  virtue  of  the 
notice  that  was  issued.  Furthermore, 
they  contended  that  any  proponent  of  a 
proposal  that  is  modified  while  the 
hearing  is  underway  has  an  advantage 
over  an  opponent.  They  noted  that  a 
proponent  can  prepare  testimony  and 
exhibits  in  support  of  the  modified 
proposal  while  opponent  will  be 
unprepared  to  respond  and  perhaps 
even  be  absent  when  proposals  affecting 
their  interests  are  considered. 

On  the  surface,  it  appears  that  the 
Department  and  opponents  of  the 
payment  plan  may  have  been  misled 
regarding  changes  that  the  cooperative 
intended  to  make  in  the  payment  plan 
for  partially  regulated  distributing 
plants.  Initially,  the  cooperative  asked 
the  Department  to  call  a  hearing  on  a 
proposal  that  would  require  a  California 
partially  regulated  distributing  plant  to 
pay  to  the  producer-settlement  fund  for 
each  hundredweight  of  Class  I  sales  in 
the  Lake  Mead  marketing  area  a 
payment  equal  to  the  amount  by  which 
the  Lake  Mead  Class  I  price  exceeds  the 
Cld;,s  I  price  established  by  the 
California  Bureau  of  Milk  Stabilization. 
A  second  proposal  that  would  have  also 
affected  the  payment  obligations  of 
partially  regulated  distributing  plants 
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would  have  eliminated  location 
adjustments  at  plants  located  more  than 
200  miles  from  Las  Vegas.  Both 
proposals  were  withdrawn  by  the 
cooperative  before  a  hearing  notice  was 
issued  and  amended  proposals  were 
submitted  in  thei^place.  After  the 
Department  received  the  revised 
proposals  and  published  them  in  a 
hearing  notice,  it  vtfrote  to  the  counsel 
for  the  three^California  plants  in 
response  to  an  inquiry  and  indicated 

•      *      • 

"The  proposals  noticed  for  hearing 
would  retain- the  so-called  Wichita' 
option  for  nartially  regulated 
distribufing^lants  that  provide  the 
market  administrator  with  information 
sufficient  to  compute  and  verify  the 
plants  classined  use  value  of  milk  at  the 
Lake  Mead  order  prices  and  its  payment 
to  producers.  Plants  subject  to  state 
regulation  that  do  not  elect  the  'Wichita' 
option  would  be  required  to  make  a 
compensatory  payment  equal  to  the 
amount  that  the  Lake  Mead  Class  I  price 
exceeds  the  appropriate  class  price 
under  such  state's  regulation." 

The  Department  agrees  with  the 
contention  of  the  opponents  that  the 
payment  artangement  for  California 
partially  ref^llated  distributing  plants 
that  was  prj  posed  by  the  cooperative  at 
the  hearing"  "j  a  substantial  modification 
of  the  prop#  lal  initially  noticed  for 
hearing.  Ho  *ever,  in  view  of  the 
conclusions  'eached  herein  relative  to 
how  the  or^  r  should  be  changed,  the 
alleged  inae  -quacy  of  the  hearing  notice 
becomes  a  r  oot  issue. 

The  cooperative's  contention  that  the 
Wichita  option  should  not  be  available 
to  California  plants  due  to  shortcomings 
of  this  payment  arrangement  is  not  a 
valid  reason  for  deleting  the  option.  The 
shortcomings  of  the  Wichita  option  with 
respect  to  California  plants  can  be 
overcome  by  modifying  this  option 
rather  then  deleting  it.  Accordingly,  the 
payment  options  presently  provided  in 
the  order  for  partially  regulated 
distributing  plants  should  be  retained. 

It  is  appropriate,  however,  to  modify 
the  Wichita  option  to  overcome  the 
shortcomings  of  that  option  pointed  out 
by  proponent  cooperative.  As  previously 
noted,  the  Wichita  option  provides  that' 
a  plant  operator  incurs  no  obligation, 
except  for  an  administrative  assessment 
charge  on  the  volume  of  fluid  milk 
products  disposed  of  in  the  marketing 
area,  if  the  operator's  payments  to  dairy 
farmers  and  to  the  producer-settlement 
fund  of  any  Federal  order  are  not  less 
than  the  pool  obligation  that  such 
operator  would  have  incurred  if  such 
plant  had  been  fully  regulated  under  the 
order.  The  shortcoming  of  the  Wichita 
option,  as  noted  by  proponent 


cooperative,  with  respect  to  California 
plants  is  that  the  payments  received  by 
dairy  farmers  are  not  directly  related  to 
the  payments  made  by  the  plant 
operator.  The  reason  for  this  is  due  to 
California  regulations  which  provide  for 
the  marketwide  pooling  of  producer 
returns  and  the  use  of  base  milk  and 
quota  milk  plans.  As  a  consequence,  the 
returns  received  by  dairy  farmers 
shipping  to  a  given  plant  bear  no  direct 
relationship  to  the  plant's  obligation  on 
milk  received  from  such  producers. 

The  shortcomings  can  be  overcome  by 
providing  that  a  California  partially 
regulated  distributing  plant  (or  any  plant 
regulated  under  a  State  order  that 
provides  for  marketwide  pooling  of 
producer  returns)  shall  incur  no 
obligations,  except  for  an  administrative 
charge  on  the  volume  of  fluid  milk 
products  disposed  of  in  the  markelmg 
area,  if  the  operator's  payment  to  the 
State  for  subsequent  distribution  to 
dairj'  farmers  and  the  operator's 
payment  to  the  producer  settlement  fund 
of  any  order  are  not  less  than  the  pool 
obligation  that  such  operator  would 
have  incurred  if  such  plant  had  been 
fully  regulated  under  the  order.  In  the 
absr-nce  of  marketwide  poolmg  and  the 
allocation  of  returns  to  producers  on  the 
basis  of  quota  milk  and  base  milk,  the 
payment  that  the  California  plant  would 
have  made  to  the  State  Milk 
Stabilization  Board  would  have  been 
received  by  the  dairy  farmers  supplving 
the  plant.  Thus,  the  plant's  payments  to 
the  State  Milk  Stabililzation  Board  can 
be  used  in  lieu  of  the  payments  received 
by  the  dairy  farmers  supplying  the  plant. 
Under  such  circumstances,  this 
arrangement,  which  in  essence  is  a 
modification  of  the  Wichita  option, 
represents  a  reasonable  alternative 
method  for  computing  a  partially 
regulated  distributing  plant's  obligation 
to  the  pool. 

As  an  alternative  to  the  current 
payment  options  available  to  a  partially 
regulated  distributing  plant,  California 
plants  should  be  given  the  further  option 
of  paying  the  amount  that  the  Lake 
Mead  Class  I  price  exceeds  the 
California  class  prices,  all  adjusted  for 
the  location  of  the  California  plant,  on 
route  disposition  within  the  marketing 
area  plus  an  administrative  assessment 
on  such  sales.  Such  payment  rate  should 
result  in  equivalent  Class  I  costs 
between  California  distributing  plants 
and  handlers  fully  regulated  under  the 
Lake  Mead  order  on  Class  I  sales  in  the 
Lake  Mead  marketing  area.  Currently, 
such  rate  represents  a  less  costly 
alternative  than  the  option  of  paying  to 
the  producer-settlement  fund  the 
difference  between  the  Class  I  and 
uniform  prices  under  the  Lake  Mead 


order  on  route  disposition  in  the  Lake 
Mead  marketing  area.  Furthermore, 
adoption  ofthe  additional  payment 
option  will  not  have  an  adverse  impact 
upon  California  plants  because  such 
payment  method  would  be  utilized  only 
if  such  payment  plan  represents  the 
least  costly  alternative. 

LMCA  submitted  vigorous  exceptions 
to  the  Department's  conclusion  that  the 
payment  arangements  for  California 
partially  regulated  distributing  plants 
that  were  proposed  by  LMCA  at  the 
hearing  represented  a  substantial 
modification  of  the  proposal  noticed  for 
hearing.  The  argument  raised  by 
exceptor  that  such  changes  represented 
appropriate  modiHcations  of  the 
proposal  were  considered  in  arriving  at 
the  initial  conclusion.  Accordingly,  no 
basis  exists  for  modifying  the 
Department's  conclusion  in  that  regard. 

LMCA  excepted  principally  to  the 
Department's  conclusion  that  the 
Wichita  option  should  be  retained  in  the 
order  for  use  by  California  partially 
regulated  distributing  plants.  The 
cooperative's  objection  to  the  continued 
use  of  the  option  dealt  in  large  part  with 
the  administrative  feasibility  of  the 
option.  In  further  support  of  its 
contention  that  the  Wichita  option 
should  not  be  available  to  partially 
regulated  distributing  plants  in 
California,  LMCA  argued  that  "the 
assessment  rate  applicable  to  the 
California  partially  regulated  handler 
pursuant  to  S  1139.85  simply  precludes 
the  Market  Administrator  from 
computing,  auditing  and  verifying  the 
monthly  pool  obligation  that  the 
California  partially  regulated  plant 
would  have  incurred  if  such  plant  had 
been  fully  regulated  under  the  Lake 
Mead  order."  • 

The  Department  recognized  in  the 
recommended  decision  that  there  are 
administrative  problems  in  applying  the 
Wichita  option  to  California  plants.  For 
this  reason,  the  Wichita  option  was 
modified  to  alleviate  the  principal 
administrative  problems  encountered  in 
the  determination  of  the  credit  to  be 
accorded  a  California  plant  in  payment 
of  its  obligation  for  milk  received  from 
dairy  farmers. 

LMCA's  argument  that  California 
plants  should  not  be  able  to  elect  the 
Wichita  option  because  ofthe  cost  of 
conducting  audits  of  their  full  operations 
IS  not  persuasive  in  view  of  their 
contention  that  the  Wichita  option 
should  be  available  to  partially 
regulated  distributing  plants  that  are  not 
under  State  regualtions.  Presumably,  the 
non-California  plants  that  elected  to  use 
the  Wichita  option  would  have  to  be 
audited  to  the  same  extent  as  the 
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California  plant  operators  who  elected 
the  Wichita  option. 

It  is  the  Department's  position  that  the 
Wichita  option  should  be  uniformly 
available  to  any  partially  regulated 
distributing  plant.  Under  such  option,  a 
partially  regulated  distributing  plant's 
obligation  for  its  milk  supply  is 
computed  as  though  it  were  a  fully 
regulated  handler.  As  a  consequence  of 
such  pricing,  the  partially  regulated 
distributing  plant's  cost  for  fluid  milk 
sold  in  a  Federally  regulated  marketing 
area  is  equivalent  to  the  costs  incurred 
by  a  fully  regulated  handler  on  a  similar 
volume  of  sales  in  such  marketing  area. 
Thus,  it  is  not  apparent  from  this  record 
that  a  California  partially  regulated 
distributing  plant  that  elects  to  use  the 
Wichita  option  would  have  a 
competitive  advantage  over  a  fully 
regulated  plant  under  the  Lake  Mead 
order.  Under  these  circumstances,  it  is 
concluded  that  the  Wichita  option 
should  be  available  for  California 
handlers  who  elect  such  option  as  well 
as  other  handlers  who  elect  to  use  such 
payment  plan. 

In  retrospect,  there  appears  to  be  little 
reason  for  a  California  partially 
regulated  distributing  plant  to  elect  the 
option  of  having  its  payment  obligation 
computed  as  though  the  plant  were  a 
fully  regulated  plant  under  the  Lake 
Mead  order.  In  support  of  that  position  it 
is  noted  that  if  the  California  plant  is 
entirely  a  Class  I  operation  and  the 
California  Class  I  price  is  at  such  a  level 
that  the  plant  is  required  under  the 
Wichita  option  to  make  a  compensatory 
payment  to  the  producer-settlement  fund 
of  the  Lake  Mead  order  or  to  its  dairy 
farmers  at  the  difference  between  the 
Lake  Mead  Class  I  price  adjusted  for  the 
California  plant's  location  and  the 
California  class  prices,  the  operator  that 
elected  the  Wichita  option  would  have 
to  make  such  payment  on  100  percent  of 
his  fluid  milk  products.  In  contrast,  if  the 
plant  operator  elected  the  payment 
proposed  by  exceptor,  the  operator 
could  elect  to  make  the  payment  rate 
previously  detailed  on  only  his  fluid 
milk  sales  in  the  Lake  Mead  marketing 
area.  In  view  of  the  pooling 
requirements  under  the  order,  such  fluid 
milk  sales  would  represent  less  than  10 
percent  of  the  plant's  total  fluid  milk 
sales.  In  addition,  the  California  plant 
that  elects  not  to  use  the  Wichita  option 
would  be  spared  the  expense  involved 
in  submitting  a  full  report  of  its  receipts 
and  utilization. 

LMCA  excepted  to  the  Department's 
conclusion  that  California  plants  should 
not  be  denied  the  use  of  the  option  in 
§  1139.76(a)  which  permits  a  partially 
regulated  distributing  plant  to  pay  to  the 


producer-settlement  fund  of  the  Lake 
Mead  order  the  difference  between  the 
Lake  Mead  Class  I  price  and  the  blend 
price  (both  prices  adjusted  for  the 
location  of  the  plant)  on  fluid  milk 
products  distributed  in  the  Lake  Mead 
marketing  area.  While  the  cooperative 
contended  that  the  use  of  such  provision 
was  appropriate  for  a  plant  that  was  not 
subject  to  State  regulation,  the 
cooperative  claimed  that  the  provision 
was  not  appropriate  for  California 
plants  because  they  do  not  cany  their 
own  reserve  supplies.  Instead,  the 
cooperative  pointed  out  that  such  plants 
pay  for  milk  on  the  basis  of  the 
individual  plant's  utilization  while 
reserve  supplies  for  such  plants  are 
borne  by  producers  throughout 
California  as  the  result  of  California's 
marketwide  pooling  of  producer  returns. 

The  Department  concedes  that  such 
option  should  be  available  for  use  by 
California  handlers  in  very  limited 
circumstances.  Such  option  should  be 
available  for  use  by  California  handlers 
only  if  such  payment  obligation  results 
in  a  lesser  payment  obligation  than  the 
plant  would  incur  under  exceptor's 
proposal,  i.e.,  the  Lake  Mead  Class  I 
price  adjusted  for  the  location  of  the 
plant  minus  the  California  class  prices 
on  fluid  milk  products  distributed  in  the 
Lake  Mead  marketing  area.  Such 
limitation  on  the  use  of  the  option  will 
meet  one  of  the  objections  raised  by  the 
cooperative  at  the  hearing  to  the  use  of 
such  option  by  California  handlers.  In 
that  regard,  the  cooperative  pointed  out 
that  a  compensatory  payment  by  a 
California  handler  at  the  difference 
between  the  Lake  Mead  Class  I  price 
and  the  blend  price  in  addition  to  the 
Class  I  price  assessed  under  the 
California  regulations  could  result  in  the 
California  handler  paying  a  higher  price 
for  milk  sold  in  the  Lake  .Mead 
marketing  area  than  the  cost  for  Class  I 
milk  sold  in  such  marketing  area  by  a 
fully  regulated  handler  under  the  Lake 
Mead  order.  In  further  support  of  its 
position,  the  cooperative  noted  that  a 
compensatory  payment  rate  that  results 
in  a  higher  cost  for  raw  fluid  milk  than 
the  costs  incurred  by  a  fully  regulated 
handler  was  declared  invalid  by  the 
Supreme  Court  in  its  decision  in  the 
Lehigh  Valley  case. 

The  point  raised  by  exceptor  is  valid 
and  should  have  been  discussed  in 
detail  in  the  Departments  findings  and 
conclusions  set  forth  m  the 
recommended  decision.  California 
handlers  should  not  be  assessed  a 
higher  cost  than  fully  regulated  handlers 
under  the  Lake  Mead  order  on  fluid  milk 
distributed  in  the  Lake  Mead  marketing 
area.  Accordingly,  the  order  should 


provide  that  the  only  time  such  option 
(Lake  Mead  Class  1  price  less  the  blend 
price,  both  adjusted  for  plant  location) 
should  apply  is  when  such  payment  rate 
results  in  a  lesser  payment  than  the 
difference  between  the  Lake  Mead  Class 
I  price  adjusted  for  the  plant's  location 
minus  the  California  Class  I  price  on 
fluid  milk  products  distributed  in  the 
Lake  Mead  marketing  area. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusion  are  denied  for  the 
reason  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Lake  Mead 
order  was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act: 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  sepecified  in.  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 
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Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Amended  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulatmg  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  m  the 
Lake  Mead  marketing  area  which  have 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  the  effectuating  of 
the  foregoing  conclusions. 

//  is  hereby  ordered,  that  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provi.sions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  Approval  and 
Representative  Period 

June  1984  is  hereby  determined  to  be 
the  representative  period  for  the  purpose 
of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  I^ke  Mead 
marketing  area  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  order  as  amended  and  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

List  of  Subjects  in  7  CFR  Part  1139 

Milk  marketing  orders,  Milk,  Dairy 
products. 

Order    .Amending  the  Order,  Regulating 
the  Handling  of  Milk  in  the  Lake  Mead 
Marketing  Area 

Findings  and  Determinations 

The  findmgs  and  determinations 
hereinafter  set  forth  supplement  those 
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until  the  requirements  of  i  900  14  of  the  rules  of 
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that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findmgs  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conP.ict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Lake  Mead  marketi.ng 
area.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900).  Upon  the 
basis  of  the  evidence  introduced  at  such 
hearing  and  the  record  thereof,  it  is 
followed  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  Section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area:  and 
the  minimum  prices  spec:ir!Pd  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  person  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  Lake  Mead  marketing  area 
shall  be  in  comformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
recommended  decision  issued  by  the 
Deputy  Administrator.  Marketing 
Program  Operations   on  June  12,  1984. 
and  published  in  the  Federal  Register  on 
lune  15,  1984  (49  FR  24736)  shall  be  and 
are  the  terms  and  provisions  of  ihis 
order,  amending  the  order,  and  are  set 
forth  in  full  herein,  subiect  to  a     i 
modification  in  §  1139.76  of  the 
introductory  text  in  paragraph  fa)  that 
precedes  subparagraph  (1). 


PART  1139— MILK  »N  THE  LAKE  MEAD 
MARKETING  AREA 

1.  Section  1139.3  is  revised  to  read  as 
follows: 

§1139.3    Route  disposition. 

"Route  disposition"  means  any 
delivery  of  a  fluid  milk  product 
classified  as  Class  I  milk  from  a  plant  to 
a  retail  or  wholesale  outlet  (including 
any  delivery  through  a  distribution 
point,  by  a  vendor,  from  a  plant  store  or 
through  a  vending  machine)  except  a 
delivery  to  a  plant  described  in 
§  1139.7(a). 

2.  In  §  1139  7,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§1139.7    Pool  plant 

Except  as  provided  in  paragraph  (c)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  that  during  the 
month  has: 

(1)  Route  disposition,  except  filled 
milk,  representing  not  less  than  50 
percent  of  its  total  receipts  of  Grade  A 
fluid  milk  products  (including  milk 
diverted  by  the  operator  of  such  plant  to 
a  nonpool  plant  pursuant  to  §  1139.13); 
and 

(2)  Route  disposition,  except  filled 
milk,  in  the  ma^keti,^g  area  representing 
not  less  than  10  percent  of  such  receipts, 

(b)  A  supply  plant  from  which  during 
the  month  not  less  than  50  percent  of  its 
Grade  .\  milk  receipts  from  dairy 
farmers  (including  milk  diverted  by  the 
operator  of  such  plant  to  a  nonpool 
plant  pursuant  to  §  1139,13)  is 
transferred  to  a  pool  distributing  plant 
pursuant  to  paragraph  (a)  of  this  section 
as  fluid  milk  products,  except  filled  milk. 
Any  supply  plant  that  has  qualified  as  a 
pool  plant  in  each  of  the  immediately 
preceding  months  of  August  through 
February  shall  be  a  pool  plant  in  each  of 
the  following  months  of  March  through 
July  unless  written  request  for  nonpool 
status  for  any  such  month  is  filed  by  the 
plant  operator  with  the  market 
administrator  prior  to  the  first  day  of 
any  such  month,  A  plant  withdrawn 
from  supply  pool  plant  status  ma>  not 
be  reinstated  for  any  subsequent  month 
of  the  .March-through-)uly  period  unless 
it  fulfills  the  transfernng  requirement  of 
this  paragraph  for  such  month. 

*         •         •         •         • 

3  In  §  1139  13,  paragraph  (d)  is 
revised  to  read  as  follows: 

§1139.13     Producer  milk. 

•  ■  ■  •  ■ 

(d|  The  following  conditions  shall 
apply  to  milk  of  a  producer  diverted 
from  a  pool  plant  to  a  nonpool  plant  that 
is  not  a  producer-handler  plant: 
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(1)  Such  milk  shall  be  priced: 

(i)  At  the  location  of  the  pool  plant 
from  which  the  milk  is  diverted  (or  on  a 
prorata  basis  if  the  producer's  milk  is 
received  during  the  month  at  pool  plants 
having  different  location  adjustments]  if 
the  dairy  farm  from  which  milk  is 
diverted  is  located  in  Clark  County, 
Nevada,  or  Mohave  County.  Arizona: 
and 

(ii)  Except  as  provided  in  paragraph 
(d)(l  )(i)  of  this  section,  at  the  location  of 
the  nonpoo!  plant  to  which  the  milk  is 
diverted.  However,  the  amount  of  price 
adjustment  on  milk  originating  from 
Utah  farms  that  is  diverted  from  a  pool 
plant  to  a  nonpool  plant  shall  not 
exceed  35  cents  per  hundredweight. 

(2)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  any 
producer  (other  than  producer  milk 
diverted  pursuant  to  paragraph  (d|(3)  of 
this  section)  from  whom  at  least  one 
day's  milk  production  is  received  during 
the  month  at  a  pool  plant.  The  total 
quantity  of  milk  so  diverted  may  not 
exceed  50  percent  in  the  months  of 
March  through  [uly  and  40  percent  in 
other  months  of  the  producer  milk  which 
the  association  causes  to  be  delivered  to 
or  diverted  from  poo!  plants  during  the 
month.  Two  or  more  cooperative 
associations  may  have  their  allowable 
diversions  computed  on  the  basis  of  the 
combined  deliveries  of  the  producer 
milk  which  the  associations  cause  to  be 
delivered  to  or  diverted  from  pool  plants 
if  each  association  has  filed  a  request  in 
writing  with  the  market  administrator  on 
or  before  the  first  day  of  the  month  the 
agreement  is  effective.  This  request  shall 
specify  the  basis  for  assigning 
overdiverted  milk  to  the  producer 
deliveries  of  each  cooperative  according 
to  a  method  approved  by  the  market 
administrator. 

(3)  The  operator  of  a  pool  plant  (other 
than  a  cooperative  association)  may 
divert  for'his  account  the  milk  of  any 
producer  (other  than  producer  milk 
diverted  pursuant  to  (d)(2)  of  this 
section)  from  whom  at  least  one  days 
milk  production  is  received  during  the 
month  at  a  pool  plant.  The  total  quantiy 
of  milk  so  diverted  may  not  exceed  50 
percent  in  the  months  of  March  through 
July  and  40  percent  in  other  months  of 
the  milk  received  at  or  diverted  from 
such  pool  plant  from  producers  for 
which  the  operator  of  such  plant  is  the 
handler  during  the  month.  The  milk  for 
which  the  operator  of  such  plant  is  the 
handler  during  the  month  shall  not 
duplicate  milk  diverted  pursuant  to 
paragraph  (d)(2)  of  this  section. 

(4)  Diversions  in  excess  of  such 
percentages  shall  not  be  producer  milk, 
and  the  diverting  handler  shall 
designate  the  dairy  farmers  whose  milk 


is  not  producer  milk.  If  the  handler  fails 
to  make  such  designation,  no  milk 
diverted  by  him  shall  be  producer  milk. 

4.  In  §  1139.31  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1 1 39.3 1     Payroll  reports. 
•  •  •  ♦  • 

(c)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payments  pursuant  to 
§  n39.76(a)(2)  shall  report  for  each 
dairy  farmer  who  would  have  been  a 
producer  if  the  plant  had  been  fully 
regulated  in  the  same  manner  as 
prescribed  for  reports  required  by 
paragraph  (a)  of  this  section. 

5.  Section  1139.40  is  revised  to  read  as 
follows: 

§  1 139.40     Classes  of  utilization. 

Except  as  provided  in  §  1139.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1139.30  shall  be  classified  as  follows: 

(a)  Class  I Dtilk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
desserts  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(1)  of  this  section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 


(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formula  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce  a 
Class  III  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  any  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1139.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1139.41(a)  to  the  receipts  specified  in 
§  1139.41(a)(2)  and  in  shrinkage 
specified  in  §  1139.41  (b)  and  (c). 

6.  In  §  1139.50.  the  introductory  text 
preceding  paragraph  (a)  is  revised  to 
read  as  follows; 

§1139.50    Class  prices. 

Subject  to  the  provisions  of  §  1139.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  shall  be  as 
follows: 

♦         *         »         •         • 

7.  Section  1139.76  is  revised  to  read  as 
follows: 

§  11 39.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

(a)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
that  is  not  subject  to  a  milk 
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classification  and  pricing  program  which 
provides  for  markctwide  pooling  of 
producer  returns  and  is  enforced  under 
the  authority  of  a  state  government  shall 
pay  on  or  before  the  25th  day  after  the 
end  of  the  month  to  the  market 
administrator  for  the  producer- 
settlement  fund  the  lesser  of  the 
amounts  computed  pursuant  to 
paragraphs  (a)(1)  or  (bl(l)  of  this 
section.  If  the  handler  submits  pursuant 
to  §§  lin9.30(b)  and  n39.31(c)  the 
information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (a)(2) 
of  this  section: 

(1)  An  amount  computed  as  follows: 
(i)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant: 

(ii)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

[a]  As  Class  1  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order:  and 

[b]  From  another  nonpool  plant  that  is 
not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(iii)  Subtract  the  pounds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(iv)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  Class  III  price):  and 

(v)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph 
(a)(l)(iii)  of  this  section  by  the 
difference  between  the  Class  I  price 
appliralle  at  the  location  of  the  partially 
regul.-ited  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price. 

(2)  An  amount  computed  as  follows: 

(i)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1139.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been 
pool  plant,  subject  to  the  following 
modifications: 

[a]  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 


which  such  products  were  classified  at 
the  fully  regulated  plant: 

(b)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant, 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  plants  that 
are  classified  in  the  corresponding  class 
pursuant  to  paragraph  (a)(2)(i)(o)  of  this 
section.  Any  such  transfers  remaining 
after  the  above  allocation  which  are 
classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler 
operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1139  60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee-plant,  with  such  uniform  price 
adjusted  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order). 
except  that  transfers  of  reconstituted 
skim  milk  in  filled  milk  shall  be  priced  at 
the  lowest  class  price  of  the  respective 
order:  and 

(r)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
§  1139.60  for  such  handler  shall  include. 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1139.60(0  less  the  value  of 
such  other  source  milk  specified  in 
§1139.71(b)l2).  a  valueof  milk 
determined  pursuant  to  §  1139.60  for 
each  nonpool  plant  that  is  not  another 
order  plant  which  serves  as  supply  plant 
for  such  partially  regulated  distributing 
plant  by  making  shipments  to  the 
partially  regulated  distributing  plant 
during  the  month  equivalent  to  the 
requirements  of  §  1139.7(b).  subject  to 
the  following  conditions: 

(/]  The  operator  of  the  partially 
regulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to 
§§  1139.30(b)  and  1139.31(c)  similar 
reports  for  each  such  nonpool  supply 
plant; 

(//)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

[iif]  The  value  of  milk  determined 
pursuant  to  §  1139.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant:  and 


(ii)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (a){2)(i) 
of  this  section,  subtract 

(o)  The  gross  payments  by  the 
operator  of  such  partially  regulated 
distributing  plant  for  milk  received  at 
the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated.  If  such  plant  is 
regulated  under  a  State  program  which 
provides  for  marketwide  pooling  of 
producer  returns,  the  amount  to  be 
subtracted  in  lieu  of  gross  payments  to 
dair>'  farmers  shall  be  the  gross  payment 
obligation  of  the  plant  operator  under 
such  State's  regulatory  program  for  milk 
received  from  dairy  farmers: 

[b]  If  paragraph  (a)(2)(il(r)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant  for  milk  received  at  the  plant 
during  the  month  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated;  and 

(c)  The  payment  by  the  operator  of  the 
partially  regulated  distributing  plant  to 
the  producer-settlement  fund  of  another 
order  under  which  such  plant  is  also  a 
partially  regulated  distributing  plant  and 
like  payments  by  the  operator  of  the 
nonpool  supply  plant  if  paragraph 
(a)(2)(i)(c)  of  this  section  applies. 

(b)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
that  is  subject  to  a  milk  classification 
and  pricing  program  which  provides  for 
marketwide  pooling  of  producer  returns 
and  is  enforced  under  the  authority  of  a 
State  government  shall  pay  on  or  before 
the  25th  day  after  the  end  of  the  month 
to  the  market  administrator  for  the 
producer-settlement  fund  the  lesser  of 
the  amounts  computed  pursuant  to 
paragraphs  (a)(1)  or  (b)ll)  of  this 
section.  If  the  handler  submits  pursuant 
to  §§  1139.30(b)  and  1139.31(c)  the 
information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (a)(2) 
of  this  section: 

(1)  An  amount  computed  as  follows: 

(i)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(li)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

[a]  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order:  and 

[b]  From  another  nonpool  plant  that  is 
not  an  other  plant  to  the  extent  that  an 
equivalent  amount  of  fluid  milk  products 
disposed  of  to  such  nonpool  plant  by 
handlers  fully  regulated  under  any 
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Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  used  as  an 
offset  for  any  other  payment  obligation 
under  any  order: 

(iii)  Multiply  the  remaining  pounds  by 
the  amount  that  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price)  exceeds 
the  applicable  prices  for  such  products 
as  determined  under  the  State  program. 

8.  In  §  1139.85,  paragraph  (c)  is  revised 
to  read  as  follows; 

§  1 139.85    Assessment  for  order 

admMstrabon. 

t         *         •         •         t 

(c)  Route  disposition  in  the  marketing 
area  from  partially  regulated 
distribution  plant  that  exceeds  the  .skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1139.76  (a||l)(ii).  or  (b)(l)(ii),  as  the 
case  may  be. 

(S«;s.  1-19,  48  Stat.  31,  as  amended  (7  U.S.C. 
601-674)1 

John  Ford, 

Deputy  Assistant  Secretory.  Marketing  and 
Inspection  Services. 
September  19. 1984. 

HP  D.H.   M^J.^ISS  Filed  9-  2+-a4:  a4S  Bm| 
BILLING  CODE  3410-02-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  118,  119,  120,  122,  and 
130 

Business  and  Special  Purpose  Loans; 
Notice  of  Proposed  Rulemaking 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rulemaking. 


summary:  At  present,  SBA's  regulations 
governing  its  financial  assistance 
program  appears  in  various  parts  of  13 
CFR  Chapter  1.  Therefore,  it  is  often 
difficult  to  isolate  the  policies  that  apply 
to  all  loan  programs  from  the  policies 
that  have  limited  application.  The 
proposal  is  necessary  to  accomplish 
several  purposes;  (1)  Codify  policies  of 
the  Small  Business  Administration,  (2) 
reflect  amendments  made  to  the  Small 
Business  Act  by  Pub.  L.  97-35  (95  Stat 
357).  (3)  remove  duplications  in  the 
regulations,  and  (4)  to  clarify  rules  and 
procedures.  The  effect  of  this  proposed 
rulemaking  action  would  be  to 
incorporate  all  basic  loan  policies, 
including  borrower  eligibility,  and 
participant  eligibility  into  Part  120  and 
specific  loan  programs  into  Part  122. 
DATE:  Comments  must  be  received  or 
postmarked  on  or  before  November  26, 
1984. 

ADDRESSES:  Written  comments,  in 
duplicate,  are  to  be  addressed  to  the 


Director,  Office  of  Business  Loans,  1441 
L  Street,  NW  .  Washington,  D.C  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  proposed  rule  may 
be  directed  to; 

Part  120— Subpart  B 

Timothy  O'Leary.  Deputy  Director. 
Office  of  Portfolio  Management,  (202) 
653-6429 

Part  120— Subpart  C 

Danny  J.  Gibb,  Chief,  Financial 
Institutions  Branch,  (202)  653-6076 

Balance  of  Port  120  and  All  of  Part  122 

Everett  E.  Shell,  Chief  Loan  Processing 
Branch.  (202)  653-6470 

SUPPLEMENTARY  INFORMATION:  At 

present,  SBA's  regulations  governing  its 
financial  assistance  program  appear  in 
various  Parts  of  13  CFR  Chapter  I.  Part 
118  deals  with  Handicapped  Assistance 
Loans,  Part  119  with  Economic 
Opportunity  Loans,  Part  120  with  Loan 
Policy,  Part  122  with  Business  Loans  and 
Part  130  with  Small  Business  Energy 
Loans.  As  presently  published,  basic 
loan  policy  appears  in  both  Parts  120 
and  122.  This  policy  is  presently 
incorporated  into  the  other  Parts  either 
by  reference  or  by  duplication. 
Therefore,  it  is  often  difficult  to  isolate 
the  policies  that  apply  to  all  loan 
programs  from  the  policies  that  have 
limited  application. 

When  the  President  signed  the  Small 
Business  Budget  Reconciliation  and 
Loan  Consolidation/Improvement  Act  of 
1981  (Pub.  L.  97-35),  SBA's  statutory 
authority  for  extending  financial 
assistance  was  extensively  revised. 
Section  7(e),  7(h).  7(i)  and  7(1)  of  the 
Small  Business  Act  (15  U.S.C.  631  et 
seq.)  (Act)  were  all  effectively  repealed 
and  section  7(a)  was  amended  to 
incorporate  the  special  purpose  loan 
programs  that  are  to  be  continued.  The 
Trade  Adjustment  Loan  Program 
(section  7(e))  and  the  Pool  Loan  (Group 
Corporation)  Program  [section  7(a)(5)] 
were  discontinued.  These  proposed 
regulations  represent  an  effort  to 
reorganize  the  various  parts  of  existent 
regulations  referred  to  above  into  two 
more  cohesive  Parts  (120  and  122),  and 
to  accommodate  the  changes  in  the 
Small  Business  Act  which  occurred  as  a 
result  of  Pub.  L.  97-35. 

The  following  table  provides  a  cross 
reference  to  specific  regulations  as  they 
appear  in  both  the  existing  regulations 
and  this  proposal.  Because  of  repetition 
in  the  existing  regulations  and  because 
the  proposed  regulations  represent  a 
rearrangement  of  some  sections,  several 


existing  citations  may  have  the  same 
proposed  citation  as  a  reference  or  may 
have  more  than  one  citation  in  the 
proposed  regulations  as  a  reference. 
Those  instances  in  which  Pub.  L  97-35 
appears  as  a  reference  indicates  our 
authority  was  modified  by  the  new  law. 
Use  of  the  word  "out "  appears  as  the 
indication  that  the  existing  regulation 
was  dropped  in  this  proposal. 
Discussion  of  these  changes  follows  the 
table. 


1181(a) 

1181(b) ._ 

11 8  2(a)  and  (b|.. 

118.2(c) 

118.2(d) 

118  2(e) 

118.2(0 

118  2(g) _ 

118  2(h) 


118,11(8)  and  (a>(H 

118,11(a;i2)  and  (2)fi)  and  (ii). 

n8ll<a)(2)(iii)and(i») 

1 18  11(b) 

1 1 8. 1 1  (bK  1 ) 

11811(c) 

118  11(d) _ 


118  21(8) 

118  21(b) 

118  31(a)  and  (a)(1) 

118  31(b) _ _.... 

118  31(c)  

1    18    31(d) : 

118  31(B)   

118  41(a)  and  (aKI) 

118.41(a)(2) „ 

118  41(a)(3) 

118  41(a)(4) 

118.51(a)  and  (aMDHS) 

118  511a)(4)._ _ _.... 

liB5i(a)(4)(i) 

1 18  51(a)(5) 


1i8  5i(a)(5)0)-_ 
118.51(a)(5)(ii)... 

I18  5t(a)(6) 

1ie51(a)(6)(i) 

118  61 _ 

118  71(a) 

118  71(b) 

119  1..._ 

119  2(a)  and  (b) 

1 19  2(c)  

119  11 ...._.._.____. 

Il9.2l{a)(b)  and  (b)(1) 

119  21(b)(2) 

11921(c)  and(d) 

119  21(e) 

119.21  (f) .._ 

119  31(a) 

1 19  31(b) 

119  31  (c)(  1 ) 

11931(c)(2) 

1 19  31(c)(3) 

119  31(d) 

119  41(a) _ _ 

11941(b) 

119  51(a)  and  (b) 

119.51(c) _ _ 

11951(d) 

1 19.51(a) 

119.61 

119.71 

1 1 9.61 

1 1 9  91 

120  1(a) 

1201(b) 

1 20  1  (c) 

1201(d).. 
120  2(a).. 


120  2(b)  and  (bXI) 

120.2(b)(2) 

120  2(b)(3) 

1 20  2(c)(  1 ) 

120.2(c)(2)  and  (3)..... 

120  2(c)(4)  

120.2(c)<5) 

1 20  2(d)(1  )(i) 

120  2(d)(1)(H) 

120  2((J)(1M"i) 

120  2(d>(1)(iy) _„ 


12251-2(6)— 12251-6 

122  51 

Out 

120  101-1 

120  2-1 

122  51-2(c>— PL97-35 

122  51-210)— PL  97-35 

12251-2(a| 

122  51 -2(b) 

122  51-2(c)-122  51-a 

120  103-2 

122  51-5 

122  51-2(d)— 122  4 

120  103-1 

122  51-6 

122  51-5(b) 

12251-6 

Out 

Pub  L   97-35—122  7 

122  51-3 

Pub  L  97-35—122  8 

120  202-3 

122  6-1—122  6-2 

120  3-4 

122  7-2-122  7-1 

120  104 

120  301-1 

120  103-2 

120  103-2 

122  51-4(3), 

120  103-2(0. 

122  51 -4(c). 

122  51-4(0) 

120  103-2 

122.51 -4(b) 

122  5—120  103-3 

122  4 

122  51-5(8) 

Pub  L  97-35—12252 

122  52 

Out— Pub  L  97-3S. 

12a^ 

122.Sa 

Out 

122  52—120  101-2(«) 

12252. 

120103-1 

122  7 

1225-122.6   Pub    L   97-35 

122  8-1 

122  8-2 

120.202-3 

120  103- 2(c) 

122  7-3— Pub    L   97-35 

122  7-2- Pub  L  97-35 

120  103-2—122  52 

120  103-2 

120  103-2(h) 

Out- Pub    L   97-35. 

122  5-3 

122  4 

122  52 

Out— Pub  L  97-35. 

120  1 

120  2-5 

120  2-6 

120  2-2 

120  103-1 

120  3-4 

122  7  2  and  3 

120  301-1 

120  103-2 

120  102-6  and  7 

120  101 -1(b). 

120  101-(c) 

120  102-1 

120  102-3 

120  102-4 

120  102-11 
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120  2H1)(2) 120  102-5 

1202((1)(3) ^ 120  i0i-2(aj 

1202(d)(4) — ; ,20  ioi-2(b) 


120  2(t))(4)(i) 
120  2ldH4)(ii)  . 
I20  2(d)(4»|ii0.. 
l20  2(d)Mi(iv) 
120  2ld)(4)|v|.. 
120  2(a)l4i(,n) 
120  2ld)(4)lvu).. 


* 120  101-2(b) 

120l0i-2(bl 


:i::i: 


L.  97-35. 


120  101-2(b) 
120  10i-2(b) 
120  101-2(b) 
120  101-2(b) 
120  101-2(b) 

120  2(d)(5) 120l01-2(c) 

120.2(d)(6) , 120  102-8 

120.2(d)(7) 120  102-8-122  50 

1202(d)(8) 120  102-9 

120.2(d)(9) „ 120  I01-2(d) 

120.2(d)(10) ^ 120  101-2(6) 

1202(d)(11) i 120  101-2rO 

120.2(d)(12) 4 120  101-2(g) 

1 20  3(a) 1 22  6- 1 22  6- 1 . 

120  3(b)(1) _ 120.104. 

120  3(b)(1)(i) „„ ^ Out 

120  3(b)(1)(ii) .. ,'. lOot 

120.3(b)(1)(»i)-(rv) 120  104 

120  3(b)(2)(i)  and  («)....i» 122e-Pub. 

1 20  3(b)(i.)(A) Out 

120  3(b)(2)(iii)(B) .^ 122  B-4. 

120  3(b)(2)(iv) _:..^ 122  8-3 

I20  3{b)(2|(v) ;;._. 120  202-3 

1 20  3(b)(2)(vi) V ,  20  202-4 

120  3(b)(3) L 120  i04-2(a)  and  (b) 

120  3(b)(5)  and  (5)(i) 120  104-2id)  and  (e), 

120  3(b)(5)(ii) 120  l04-2(d)  and  (0. 

120  3(b)(6) 120  103-2(e) 

120  4(a) 120  300 

120  4(a)(1) 120  30l-5(a) 

120  4(a)(2) ..^ 120.301-5(b) 

120.4(a)(3) „ 120.301-5(0 

1204(a)(4) 120301-5{d). 

120  4(b) 120  302. 

120  4(b)(1) 120  302-1(a). 

1204(b)(2) 120.302-1. 

120  4(c)(1) 120.300. 

120  4(d) „ 120  305. 

120  4(d)(1) .: 120  305-1 


120  4(d)(2).. 
120  4(d)(3).. 
120  4(d)(4).. 

120  4(d)(5) 

120  4(d)(6) 

120.4(d)(7) 

120  4(d)(8) 

120  5(a)(1) 

120.5(a)(2) 

120  5(a)(2)(i)  . 
120  5(a)(2)(ii) 
120.5(a)(3).„.. 

120.5(a)(4) 

120  5(b) 

l20.5(bM4) 

120.5(b)(2) 

120.S(b)(3).. 
120.5(b)(4>.. 
120  5(b)(S).. 


« 120  305-2 

- 120  305-3 

._ 120  305-4 

__ 120  305-5 

-_ 120.305-6 

120305-7 

120  305-8 

— 120  102-10, 

~ 120301-3 

c 120  103-2(d)  and  (e) 

~ Out 

i- 120301-2 

~ 120301-4 

.-. 120302. 

_ 120302-2(d). 

i~. 120302-1(c) 

_ 120302-1(6) 

_ 120  302-1(0 

120.302-1(9) 


120.5(b)(6) .-; 120  302-1(h) 


120  5(bl(.') 
120.5<bM8) 
120.5(b)(9).. 

120  5(b)(10) 

120  5(b)(11) 

120  5(b)(12) ^ 

120  5(b)(13) , 

120  5(b)(14) 

120  6(a)  ...„ _. 

102  6(b) ..._ „ 

1026(c) „,_..^, 

120.6<dM1) 

1206(d)(2) _.. 

120  6(dK3) 

120.7 

122.1 ™„....„, 


'"7" 


120  302-1(1) 

120  302-10)  and  (k)  and  (I). 

l20  302-1(m). 

Out 

120302-I(n). 

.i^ 120.302-1(0). 

— -4^ 120302-1(p) 

.. «-. 120.302-1(q) 

-.....«. 120.303-1. 

■ ^ 120.303-2. 

.S. 120  303-3 

120.303-4. 

C 120.303-5 

~i- 120  303-6 

i. 120.304. 

122.1. 

120  1-120  103-1. 

- 120  103-1 

120  103-2 


122.2(a) _..., 

122.2(b) 

122.2(c) 

1222(lJ) ._ 120  103 

122.2(d)(1) Out. 

1 22.2(d)(2) Out. 

122.2(dH3). -. - Out 

122.2(e) „... _ 122  4 

122  20 ~. * 120.2-3—120  2-6 

122.3 -.: .;. 122  4. 

122.4 Out 

122  5(a)  and  (b) .„ 122  7— Pub  L  97-35 

122-6 Out 

122  7 ; 120  3-2-122  7-2 

122  8 .,>„...    120  3-1 


122  9 

122  iO(a)(i)-(4) 

122  10(a)(5)    

122  i0ia)(6)  

122  iO(b)(1)(iK«i)...~ - 

122  I0(b»(l)(iv) __ 

122  10(b)(2)  and  (3) 

122  11 

122  12 _., 

1 22  1 3 

1 22  1 4 

122.15 


122  15-1-3 , 

12216(a)-(d) 

l22l6(d)(1Me)   and   (f)   and 
(9) 

122  17 

122  18 


122.19 „.„.... 

122  20(a) „... 

122  20(b) 

122.20(c)(1) 

122  20(c)(2) 

122  20(d) 

122  21 

I22  22(a)-(d) : 

122.23(a) _„ 

122  23(b)(1)-{7).._ 

122  24(a)-(d) 

l22.25(aHc) „ 

122  302 _ 

122  303 

122  304 


122  305(a) 

122  305(b) 

122  305(c) 

122  305(d) 

122  305(e) 

1 22.305(0 

122  306(a) 

122.306(b) 

122.307 „ _ 

1 22.30e(a) , 

122.308(b) 

1 22.308(C) 

122.30e<d).„ 

1 22.309 

1 22  400 „. 

1 22  401 _ _ 

122.403 

128.404 


122.405 

122.406 

122.501 

122.502 

122  503 

122.504 

130.1 _. 


130.13-16 _. 

Tabia  1 


.  Out  Pub  L  97-35 

.  Out 

.  120.202-1 

.  120.202-2-120  202-5 

.  Out 

120.202-S(e). 
.  Out 
.  Out 
.  Out 
.  120.102. 

122.6-1. 

122.S. 

120103-3 

120  103-2 

120  103-2 

122.6-1. 

120.104-2(e). 

122.5-5. 

120.200-1. 

120.200-2 

Out 

120.201. 

Out 

120J03. 

120.204. 

120.204-1. 

120.204-2. 

122  204-2 

120  204-2 

122  55-2 

122.55-1. 

122.66-1-122.55-3. 

122  55-5 

122  55-4(a). 

122  55-4(b) 

122.55-4(c) 

122  55-4(0 

122  55-5. 

122.55-5(a) 

122.55-5(b). 

122  55-1(b). 

122S5-4(c) 

122  55-4(b) 

122  55-4(b). 

122  55-4(b) 

122103-.1. 

122.54-1-122.54-3 

122.54-2 

12254-4 

122  54-1. 

122  54-5. 

122  54-6 

122  56-1 

122  5&-2 

122.56-3. 

122.56-4. 

122.53-1. 

122.53-1. 

122  53-2. 

120101. 

120  301-5. 

122  53-3. 

122  53-4. 

122.5-1. 

122.7. 

122.8. 

1^^6. 

122.4. 

Out  Pub.  L  97-35 
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Part  120  of  these  proposed  regulations 
sets  forth  the  broad  policies  and 
principles  SBA  employs  in  deciding 
whether  to  grant  or  deny  financial 
assistance  to  small  busmesses  pursuant 
to  section  7(a)  of  the  Small  Business  Act. 
It  also  describes  the  steps  SBA  employs 
to  administer  such  assistance  once  it 
has  been  made  availdble  to  a  small 
business,  both  with  respect  to  the 
recipient  and  any  lendmg  institution 
with  which  SBA  may  participate  in 
making  the  assistance,  and  the 
procedures  which  such  a  lending 
institution  must  follow  in  order  to 


properly  participate  in  the  making  of 
such  assistance  available. 

Subpart  A  of  proposed  Part  120  is 
intended  to  set  forth  the  policies  that 
SBA  follows  in  deciding  to  grant  or  deny 
financial  assistance.  Most  of  the 
proposed  regulations  contained  in  this 
Subpart  are  presently  contained  in  Part 
120  of  13  CFR.  However,  several  of  the 
sections  in  this  Subpart  reflect 
preexistent  policies  of  the  Agency  which 
have  not  previously  been  stated  in 
regulation  form,  and  several  others  are  a 
direct  result  of  statutory  change. 

Section  120.1  sets  forth  several 
general  provisions  of  a  procedural     I 
nature  which  explain  how  SBA  will 
interpret  these  regulations.  Of  particular 
note  is  §  120.1-3  which  provides  that 
financial  assistance  granted  before  the 
effective  date  of  these  regulations  will 
be  governed  by  the  regulat.ons  and 
contractual  provisions  then  in  effect.  In 
addition.  §  120.1-2  allows  the  I 

Administrator  of  SBA  to  suspend  or 
modify  SBA  rules,  for  a  lim.ited  period  of 
time  in  a  specified  area,  so  long  as  the 
reasons  for  such  suspension  or 
modification  are  clearly  explained  by  a 
notice  in  the  Federal  Register. 

Section  120.2  sets  forth  a  number  of 
definitions  commonly  used  in  these 
regulations  most  of  which  are  self- 
explanatory.  Section  120.3  describes  the 
various  forms  of  SBA  financial 
assistance  available  to  businesses  under 
these  regulations.  These  are  statutorily 
prescribed  forms  of  assistance  and  the 
same,  or  very  similar  regulations,  ha^-e 
been  in  effect  since  the  Agency's 
inception. 

Section  120.101  specifies  the  criteria  of 
eligibility  for  an  applicant  for  SBA 
business  financial  assistance.  In  this 
regard,  this  section  specifies  that  an 
applicant  must  be  a  small  business  as 
defined  by  SBA  in  its  size  regulations 
(13  CFR  Part  121)  and  may  be  an 
agricultural  enterprise.  In  addition,  this 
section  provides  that  provision  of  loans 
to  small  businesses  owned  or  controlled 
by  Indian  Tribes  (as  defined  in  §  120.2-7 
of  this  proposal)  is  permissible.  This 
provision  is  in  the  present  regulations. 

Subsection  120.101-2  of  these 
proposed  regulations  establishes  the 
general  principle  that  SBA  will  make 
financial  assistance  available  to  most 
types  of  small  businesses.  It  also  sets 
forth  in  paragraphs  (a)-[h)  exceptions  to 
this  general  rule  and  descriptions  of  liie 
reasons  for  the  exceptions  and  the 
circumstances  under  which  they  will  be 
applied.  In  this  regard,  the  only 
exception  to  the  general  rule  which  is 
different  from  those  presently  found  in 
SBA's  regulations  involves  loan 
packagers  [§  120.101-2Lh,.j,  This 
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provision  indicates  that  any  small 
concern,  30  percent  of  the  business  of 
which  is  the  preparation  of  applications 
for  assistance  from  SBA.  is  ineligible  for 
SBA  business  financial  assistance.  In 
addition,  the  following  small  business 
concerns  are  currently,  and  will 
continue  to  be,  excluded  from  financial 
assistance  under  the  circumstances 
specified  in  these  regulations;  (a) 
Charitable,  religious  or  other  nonprofit 
institutions;  (b)  concerns  engaged  in  the 
creation,  organization,  expression, 
dissemination,  propagation  or 
distribution  of  ideas,  values,  thoughts, 
opinions  or  similar  intellectual  property, 
regardless  of  medium,  form  or  content; 
(c)  most  concerns  that  derive  any  part  of 
their  annual  gross  receipts  or  whose 
principal  owner(s)  derive  any  part  of 
their  annual  income  from  gambling 
activities:  (d)  concerns  engaged  in  illegal 
activities:  (e)  concerns  primarily 
engaged  in  the  business  of  lending  or 
investing  or  any  otherwise  eligible 
applicant  where  the  purpose  of  the 
financial  assistance  is  to  finance 
investments  that  are  neither  related  nor 
essential  to  the  enterprise:  (f)  any 
concern  where  the  proprietor,  a  holder 
of  at  least  20  percent  of  the  stock,  or  a 
partner,  officer  or  director  is  currently 
on  parole  or  probation  following 
conviction  of  a  serious  crime;  and  (g) 
any  concern  engaged  in  multilevel  sales 
distribution  plans  of  the  "pyramid"  type. 

Section  120.102  of  these  proposed 
rules  sets  forth  the  general  statutorily 
mandated  principle  that  eligible 
recipients  of  SBA  business  financial 
assistance  may  utilize  the  assistance  to 
finance  construction,  conversion  or 
expansion;  to  purchase  equipment, 
facilities,  machinery,  supplies  or 
materials:  for  working  capital:  or  at  the 
discretion  of  SBA.  to  refinance 
outstanding  debt.  The  section  then 
specifies  several  uses  of  SBA  assistance 
which  are  impermissible.  For  the  most 
part,  these  impermissible  uses  are  stated 
in  SBA's  present  regulations.  However, 
S  120.102-2.  which  prohibits  the  use  of 
assistance  for  revolving  lines  of  credit 
other  than  those  specifically  permissible 
under  the  Small  Business  Act,  is  a  new 
regulatory  provision.  In  addition,  the 
provisions  of  the  proposal  regarding 
conflicts  of  interest  (§  120.102-10(aHf)) 
reflect  an  attempt  to  clarify  the  general 
proscription  against  creation  of  a 
conflict  of  interest  or  appearance  of 
such  a  conflict  between  SBA  and  an 
applicant  or  a  participating  lender,  by 
setting  forth  examples  of  such 
prohibited  conduct  which  have  arisen  in 
the  course  of  program  administration. 

Section  120.103  of  the  proposed 
regulations  prescribes  additional  criteria 


which  SBA  employs  in  determining  the 
eligibility  of  applicants  for  business 
assistance.  In  general,  under  these 
regulations,  an  applicant  must 
demonstrate  need  for  the  assistance 
which  cannot  be  satisfied  by  private 
sources.  This  is  a  statutory  requirement 
which  has  been  previously  expressed  in 
SBA's  regulations.  In  addition,  the 
proposal  provides  that  SBA  must  in  each 
case  determine  and  take  such  steps  as 
are  needed  to  assure  that  the  applicant's 
credit  is  such  that  there  is  reasonable 
assurance  of  repayment  of  the 
assistance.  Section  120.103-2(aHh)  of 
the  proposal  sets  forth  the  means  by 
which  this  assurance  will  be  attained. 
These  means  are  presently  contained  in 
SBA  regulations.  Finally.  §  120.103  also 
contains  the  administrative  provisions 
under  which  reconsideration  of  declined 
applications  will  be  made.  These 
provisions  are  also  contained  in  SBA's 
present  regulations. 

Section  120.104  of  the  proposed 
regulations  describes  the  types  and 
amounts  of  fees  which  may  be  paid 
attendant  to  SBA  business  financial 
assistance,  and  circumstances  under 
which  they  may  be  paid.  In 
circumstances  in  which  business 
financial  assistance  is  made  available 
by  SBA  in  conjunction  with  a 
participating  lender,  the  lender  may  be 
required  to  pay  SBA  a  guaranty  fee 
(§  120.104-1).  The  regulations  describe 
the  amount,  the  terms  of  payment  and 
the  effect  of  payment  of  such  fee.  Such 
lenders  are  also  permitted  to  charge 
SBA  a  servicing  fee  under  certain 
circumstances  (§  120.104-2(a))  and  the 
proposed  regulations  set  forth  those 
circumstances  and  the  permissible 
amount  of  such  fees.  The  proposed 
regulations  further  specify  that  no  late 
payment  or  prepayment  fees  may  be 
charged  in  connection  with  SBA 
assistance  (S  120.104-2(b)),  and  that 
enumerated  commitment  fees  may  be 
charged  by  participating  lenders  in 
connection  with  SBA's  export  line  of 
credit  program  (§  120.104-2(c)).  Finally, 
the  proposed  regulations  provide  the  " 
terms  and  conditions  under  which  fees 
may  be  paid  by  applicants  for 
assistance  to  third  parties  who  represent 
or  otherwise  provide  services  to  them  in 
connection  with  their  attempts  to  obtain 
SBA  assistance  (§  120.104-2(dHn)-  All 
of  these  provisions  are  presently 
contained  in  SBA's  regulations. 

Subpart  B  of  Part  120  of  the  proposed 
regulations  contains  the  policies 
applicable  to  the  administration  of  SBA 
business  financial  assistance.  In  most 
instances  of  financial  assistance,  other 
than  loans  made  directly  by  SBA,  the 
responsibilities  for  administration  of  the 


assistance  lies  with  the  lender.  Pursuiint 
to  §  120.200-1.  immediate  participation 
loans  which  are  closed  by  the  lender 
will  generally  be  serviced  by  the  lender; 
immediate  participation  loans  or  direct 
loans  closed  by  SBA  will  generally  be 
administered  by  SBA.  In  addition, 
guaranteed  loans  will  be  serviced  by  the 
lender  pursuant  to  §  120.200-2.  The 
lender  will  receive  all  payments  of 
principal  and  interest  on  the  loan  until 
SBA  completes  the  purchase  of  its 
guaranteed  share  of  the  loan.  The  lender 
may,  however,  continue  to  service  the 
loan  after  such  purchase  provided  SBA 
gives  written  consent.  1  herefore,  the 
major  portion  of  this  Subpart  outlines 
the  responsibilities  of  the  lender  to  SBA 
and  the  borrower  in  the  assistance  and 
administration  process.  F'or  example, 
§  120.201-1  specifies  the  instances  in 
which  SBA's  prior  consent  is  required  to 
permit  the  lender  to  take  a  servicing 
action,  and  §§  120.202-1  and  120.202-2 
prescribe  the  circumstances  under 
which  SBA  will  purchase  the  guaranteed 
portion  of  a  loan  made  by  a 
participating  lender.  These  provisions, 
for  the  most  part,  are  reflections  of  SB;\ 
policy  which  have  not  previously 
appeared  in  regulations  governing  the 
program  but  rather  have  evolved  as  a 
matter  of  practice  and  administrative 
interpretation  of  relevant  program 
documents. 

Section  120.204  of  the  proposed 
regulations  describes  the  practices  and 
procedures  SBA  will  employ  to  either 
sell  or  convert  an  evidence  of 
indebtedness  or  liquidate  collateral  for 
business  assistance  when  either  step  is 
necessary  to  collect  an  indebtedness.  In 
general.  SBA  favors  a  policy  of  avoiding 
such  steps  in  favor  of  pursuing  any 
reasonable  prospect  of  repayment. 
Paragraph  120.204-1  (a)  provides  that 
liquidating  the  property  securing  a  loan 
will  not  be  resorted  to  if  there  is  any 
reasonable  prospect  that  the  loan  may 
be  repaid  within  a  reasonable  time. 
Section  120.204-2  prescribe  steps  which 
may  be  taken  when  SBA  determines 
repayment  is  not  realistic.  These  steps 
are  presently  prescribed  in  SBA's 
regulations,  and  they  are  the  normal 
practices  any  commercial  lender  would 
follow  in  realizing  recovery  on  an 
indebtedness.  Section  120."204-l(b)(l) 
authorizes  SBA  to  sell  any  direct  loan 
without  the  consent  of  the  borrower. 
Direct  loans  may  also  be  converted  to 
guaranteed  loans  or  to  immediate 
participation  loans  (§  120.204-l(b)(2)). 
Subparagraph  120.204-1  (b)(3)  authorizes 
the  conversion  of  immediate 
participation  loans  to  guaranteed  loans 
or  loans  wholly  owned  by  the 
participating  financial  institution 
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without  the  borrower's  consent.  Section 
§  120.204-2  prescribes  provisions  for  the 
foreclosure  of  collateral.  Paragraph 
120.204-2(a)  provides  for  the  liquidation 
of  the  security  when  any  one  of  seven 
specified  conditions  exists.  Real  and 
personal  property,  pledged  as  security 
for  a  loan  which  is  in  default,  may  also 
be  sold  in  accordance  with  the 
provisions  of  the  related  security 
agreement  (§  120.204-2(b)). 

Subpart  C  of  Part  120  prescribes  the 
regulations  governing  the  functions  of 
banks  and  other  lending  institutions 
which  participate  with  SBA  in  making, 
servicing  and  collecting  business 
financial  assistance.  In  this  regard,  SBA 
is  authorized  ^y  statute  to  participate 
with  banks  and  other  lending 
institutions  on  an  immediate  or 
guaranteed  basis  in  making  such 
assistance  (see  §  120.300).  A  major 
portion  of  Subpart  C  describes  the 
conditions  under  which  a  lender  may: 
(1)  Participate  with  SBA  (§  120.301-1 
proscribes  lender  preferences),  (2)  sell  or 
transfer  the  guaranteed  portion  of  a  loan 
{§  120.302-2),  (3)  provides  services  to  a 
borrower  (§  120.301-3),  and  (4) 
otherwise  hold  itself  out  as  a  participant 
to  the  public  (§  120.301-4).  The 
remainder  of  the  Subpart  describes  the 
qualifications  an  otherwise  regulated 
lender  must  possess  in  order  to  be 
allowed  to  particfpate  in  the  business 
financial  assistance  program  with  SBA 
(see  §  120.301-5),  and  the  terms  on 
which  Small  Business  Lending 
Companies  (SBLC  s).  which  are 
regulated  only  by  SBA,  may  so 
participate.  These  qualifications  and 
terms  are  presently  stated  in  SBA's 
regulations  and  are  restated  without 
significant  change  in  the  proposal.  A 
proposed  amendment  of  §  120.5(b)(2)  of 
the  existing  regulation  has  been 
published  which  would  increase  the 
capitalization  requirements  for  all  small 
business  lending  companies  to 
Sl.OOO.OOO  from  the  present  S500.000. 
Such  increase  would  take  effect  one 
year  after  the  amendment  is  published 
in  final  form  in  the  Federal  Register. 
Accordingly,  section  120.302-1  (c)  herein 
proposed  would  reflect  such  am.endment 
when  promulgated  as  a  final  rule. 

Part  122  of  these  proposed  regulations 
sets  forth  the  rules  governing  the  making 
of  financial  a'ssistance  available  to 
small  businesses  pursuant  to  section 
7fa)  of  the  Small  Business  Act,  15  U.S.C. 
636(a),  et  seq.  Subpart  A  of  this  Part  sets 
forth  the  general  rules  governing  the 
terms  and  conditions  upon  which  such 
assistance  is  made  available,  including 
such  features  as  the  maturities,  amounts 
available,  percentages  of  loan  amounts 
SBA  will  guaranty,  interest  rates  and 


collection  policies  relative  to  such 
assistance.  Subpart  B  of  this  Part 
describes  the  special  features  of  certain 
loan  programs  which  are  provided  for 
by  statute  such  as  financing  residential 
or  commercial  construction  or 
rehabilitation  (Small  Business  Act  sec. 
7(a)(9)),  subsidized  loans  to 
handicapped  small  business  persons 
(sec,  7(a)(10)),  loans  to  businesses 
located  in  areas  of  high  unemployment 
or  high  proportions  of  low  income 
individuals  (sec.  7(a)(ll)),  loans  to  assist 
small  businesses  involved  in  energy 
related  measures  (sec.  7(a)(12)).  loans 
for  exporters  (sec.  7(a)(14)).  and  loans  to 
qualified  employee  trusts  (sec.  7(a)(15)). 

Sections  122  1-122.4  of  the  proposed 
regulations  set  forth  general  procedural 
rules  of  applicability  governing  this  Part. 
Section  122.5  describes  the  requirements 
of  the  SBA  loan  application  for  the 
various  types  of  assistance  indicated 
above.  In  general,  SBA  will  require 
satisfactory  evidence  that  lending 
institutions  have  refused  to  either  make 
or  participate  in  the  making  of  a  loan  to 
a  given  small  business  before  it  will 
either  participate  with  a  lending 
institution  or  make  the  loan  directly  to  a 
small  business  (see  §§  122.5  and 
120.103).  If  a  lending  institution  will 
make  assistance  available  in 
participation  with  SBA.  it  will  prepare 
and  submit  the  application  to  SBA.  For 
assistance  made  directly  by  SBA,  the 
application  is  made  by  the  small 
business  (§  122  5-3). 

Section  122.6  describes  the  terms 
under  which  SBA  assistance  may  be 
made  available.  Most  of  these 
requirements  are  provided  for  within  the 
provisions  of  section  7(a)  of  the  Small 
Business  Act.  In  general,  loans  have  25 
year  maturities,  with  additional  periods 
as  may  be  required  for  that  portion  of  a 
loan  made  for  acquiring  real  property  or 
constructing,  converting  or  expanding 
business  facilities  (see  §  122  6-1).  SBA 
may  also  extend  or  renew  a  loan 
maturity  up  to  ten  years  in  order  to  aid 
in  the  orderiy  liquidation  of  the  loan,  or 
refinance  a  loan  under  prescribed 
conditions  (see  §  122, &-1).  In  addition, 
the  regulations  provide  for  the  granting 
of  grace  periods  and  moratoria  on 
payments  under  certain  prescribed 
conditions  (see  §§  122,6-2  and  3  and 
Part  131  of  this  Chapter). 

As  the  regulations  in  §  122.7  indicate, 
SBA  is  statutorily  permitted  to  make  a 
direct  loan  in  the  amount  of  $350,000, 
but  has  administratively  limited  the 
available  amount  of  a  direct  loan  to 
$150,000  per  borrower.  In  immediate 
participation  loans.  SBA  is  authorized  a 
participation  of  90  percent  of  the  loan  or 
$350,000,  whichever  is  less.  However, 


again  by  regulation  SBA  has  limited  its 
participation  to  75  percent  of  the  loan  or 
Si 50,000,  whichever  is  less.  With  respect 
to  guaranteed  loans,  SBA's  exposure 
cannot  exceed  $500,000  in  any 
circumstance.  Th?  proposed  regulations 
also  set  forth  statutorily  prescribed 
percentages  of  SBA  guaranty  for  certain 
sized  loans  (see  §  122.7-3(a)-(c)). 

Section  122.8  prescribes  the  interest 
rates  which  may  be  charged  with 
respect  to  the  various  types  of  SB.^ 
loans.  These,  too.  are  statutorily 
prescribed  (see  sec.  7(a)(4)  of  the  Small 
Business  Act).  Of  note  is  §  122. &-4  of  the 
proposed  regulations  which  proposes  a 
variation  of  SBA  policy  with  respect  to 
fluctuation  of  interest  rates.  Section 
120.3(b)(2)  of  the  present  regulations,  13 
CFR  §  120.3(b)(2),  authorizes  a 
participating  lender  to  charge  a 
fluctuating  interest  rate  which  can  be 
changed  no  more  frequently  than 
quarterly  after  an  initial  rate  pe-iod  of  at 
least  one  full  quarter.  Section  122.8-4.  as 
proposed  herein,  would  permit  the 
fluctuation  to  commence  on  the  first 
business  day  of  the  month  following  full 
disbursement  with  subsequent 
fluctuations  no  more  frequently  than 
monthly.  The  proposed  regulation 
provides  that  the  base  rate  would  be  the 
low  New  York  prime  rate  as  printed  in  a 
national  daily  financial  newspaper.  TTiis 
provision  would  clarify  the  uncertainty 
inherent  in  the  present  regulation  which 
refers  only  to  the  prime  rate  as 
published  in  the  media.  In  addition,  the 
proposed  regulation  clarifies  the 
amoritzation  of  the  loan  by  allowing  an 
interest  spread  of  up  to  three  percentage 
points.  The  present  regulation  makes  no 
reference  to  such  spread.  The  proposed 
regulation  allows  SBA  to  authorize 
unequal  payments  in  order  to  amortize 
the  loan.  This  is  not  in  the  present 
regulation  but  does  reflect  present 
policy  and  good  lending  practice. 

Subpart  B  of  proposed  Part  122  sets 
forth  provisions  for  special  purpose 
loans.  These  regulations  contain 
provisions  concerning  small  general 
contractors,  organizations  for  the 
handicapped,  low-income  areas,  energy 
conservation,  exporters,  qudlified 
employee  trusts,  and  loans  to  veterans. 

Section  122.50  describes  the  policy 
and  the  availability  of  loans  to  small 
general  contractors  to  finance 
residential  or  commercial  construction. 
Such  loan  funds  cannot  be  used 
primarily  for  the  acquisition  of  land  (i.e., 
not  more  than  20  percent  of  the  loan 
proceeds  can  be  used  for  the  acquisition 
of  land).  This  section  specifies  eight 
conditions  which  must  be  met  in  order 
for  these  loans  to  be  available  (§  122.50- 
2  to  §  122.50-9),  These  conditions  are;  (1) 


37618 Federal  Register  /  Vol.  49,  No-  187  /  Tuesday,  September  25.  1984  /  Proposed  Rules 


The  applicant  must  be  a  construction 
contractor  with  a  demonstrated  ability 
in  profitable  construction  or 
rehabilitation  projects  of  a  comparable 
type  and  size;  (2)  the  maturity  of  the 
loan  cannot  exceed  36  months  beyond 
the  estimated  time  to  complete  the 
construction  or  rehabilitation:  (3]  loan 
proceeds  may  only  be  used  for 
construction  or  significant  rehabilitation 
of  structures  for  sale;  (4)  loan  funds 
cannot  be  used  to  purchase  vacant  land 
or  to  operate  or  hold  rental  property  for 
investment  purposes;  (5)  the  constructed 
or  rehabilitated  structure  cannot  be 
rented,  pending  sale,  without  SBA's 
written  approval:  (6)  the  sale  of  the 
property  must  be  both  a  beneficial  and  a 
legal  change  of  ownership  in  the  title  to 
the  property;  (7)  SBA  must  have  at  least 
a  second  hen  on  the  property  as 
collateral:  and  (8)  the  application  must 
include  three  additional  letters  (as 
described  in  §  122.50-9). 

Section  122.51  details  the  authorized 
loans  to  assist  organizations  for  the 
handicapped  or  to  assist  handicapped 
individuals  in  establishing,  acquiring  or 
operating  a  small  business  concern. 
Subsection  122.51-2  contains  definitions 
of  various  terms  used  in  this  section.  It 
defines  the  terms  "HAL-1,"  "HAL-2," 
"organization  for  the  handicapped," 
"handicapped  individual."  and 
"supportive  services."  HAL-1  applicants 
must  submit  evidence  that  the 
organization  has  the  capability  and 
experience  to  successfully  perform  the 
HAL-1  requirements  (§  122.51-4(b)).  In 
addition,  pursuant  to  §  122.51-5(a),  these 
applicants  must  submit  copies  of 
bylaws,  incorporation  papers,  or  other 
evidence  that  they  meet  the  definition  of 
HAL-1  organizations.  This  application 
must  also  show  that  private  credit  is  not 
available  and  t^at  funds  from  other 
government  programs  are  not  being 
duplicated  by  SBA.  An  applicant  for  an 
HAL-2  type  loan  must  submit  written 
information  from  a  physician, 
psychiatrist  or  other  qualified 
professional  as  to  the  permanent  nature 
of  the  handicap  and  the  limitations  it 
places  on  the  applicant  (§  122.51-5(b)). 
Section  122.51-6  describes  the  uses  to 
which  the  proceeds  of  both  HAL-1  and 
HL-2  loans  may  be  put. 

.Section  122  52  authorizes  Inan.s  to 
establish,  preserve  or  strengthen  small 
business  concerns:  (1)  Located  in  areas 
with  high  proportions  of  unemployed  or 
low-income  individuals,  or  (2)  owned  by 
low-income  individuals. 

Section  122.53  describe.s  thf' 
authorized  loans  to  assist  small  business 
concerns  to  utilize  energy  measures 
designed  to  conserve  the  Nation's 
energy  resources.  Subsection  122.53-2 


defines  what  the  term  "energy 
measures"  encompasses,  including: 
solar  thermal  energy  equipment; 
photovoltaic  cells;  hydroelectric  power 
equipment;  and  wind  energy  conversion 
equipment.  Loan  proceeds  may  be  used 
to  acquire  vacant  land  necessary  for  the 
construction  of  a  plant  and  any  other 
equipment  or  materials  which  are 
required  to  effectively  employ  eligible 
energy  measures  {§  122.53-3). 
Subsection  122.53^  recognize  that 
because  greater  risk  may  be  associated 
with  these  energy  measures,  the  status 
of  these  loans  need  not  be  as  sound  as 
for  other  loans  authorized  under  Subpart 
B. 

Section  122.54  sets  forth  the 
provisions  governing  an  authorized 
revolving  line  of  credit  for  pre-export 
financing  and  for  export  purposes  to 
enable  small  concerns  to  develop 
foreign  markets.  An  applicant  for  an 
Export  Revolving  Line  of  Credit  must 
have  been  in  operation  for  12  full 
months  before  filing  an  application  in 
order  to  be  eligible  (§  122.54-2).  The 
proceeds  of  such  a  loan  may  only  be 
used  to  penetrate  or  develop  a  foreign 
market  and  to  finance  labor  and 
materials  for  pre-export  production 
(§  122.54-3).  This  subsection  then  gives 
a  few  examples  of  what  would 
constitute  both  eligible  and  Ineligible 
uses  of  proceeds.  These  stated  examples 
are  by  no  means  intended  to  be 
exclusive.  Subsection  122.54-5  requires 
that  only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  will  be  acceptable  security 
for  these  loans.  In  addition,  applications 
for  these  loans  must  contain  a  projected 
cash  flow  chart  for  the  term  of  the  loan 
and  monthly  progress  reports  (§  122.54- 
6). 

Section  122.55  describes  the 
specifications  for  authorized  guaranteed 
loans  to  qualified  employee  trusts.  Such 
guaranteed  loans  are  authorized  to 
finance  growth  and  to  effect  a  change  of 
ownership  in  business  concerns  that  are 
small  or  that  would  be  small  after  the 
purchase  is  accomplished  (§  122.55-1). 
Subsection  122.55-2  contains  definitions 
of  various  terms  used  in  this  section.  It 
defines  the  terms  "employee," 
"employee  organization,"  "employee 
trust,"  "employer  concern."  "ESOP." 
"qualified  employee  trust,"  and 
"qualifying  employer  securities."  These 
definitions  do  not  amend  or  modify  the 
definitions  in  the  Internal  Revenue 
Code,  and  the  regulations  thereunder,  or 
The  Labor  Department  definitions. 
Subsection  122.55-3  clarifies  the  fact 
that  the  S500.000  statutory  limit  which 
SBA  may  guarantee  applies  to  the 
combined  total  of  all  obligations  of  the 


qualified  employee  trust,  the  employer 
concern  and  all  its  other  affiliates  in  the 
agregate.  The  individual  personal  assets 
of  the  employee-owners  cannot  be 
considered  in  determining  whether  to 
guarantee  a  loan.  However,  SBA  may 
consider  business  experience  where 
certain  employee-owners  assume 
managerial  responsibilities  (§  122.55- 
4(c)).  Paragraph  122.55-5(a)  specifies 
eight  requirements  which  must  be  met  in 
order  for  a  qualified  employee  trust  to 
be  eligible  for  an  SBA  loan  guarantee, 
including  the  provision  that  the  SBA 
guaranteed  loan  can  only  be  used  for  the 
purchase  of  qualifying  employer 
securities.  Pursuant  to  §  122.55-5(b).  in 
order  for  a  trust  to  be  treated  as  a 
qualified  employee  trust  for  the 
purposes  of  an  SBA  loan  guaranty,  such 
trust  must:  (1)  Be  maintained  by  an 
employee  organization  which  represents 
at  least  51  percent  of  the  employees  of 
such  concern;  (2)  be  part  of  a  plan  which 
constitutes  an  employee  benefit  plan 
under  the  Labor  Department  regulations 
implementing  ERISA,  provided  the  plan 
contains  certain  specified  requisites; 
and  (3)  enter  into  an  agreement  with 
SBA  setting  forth  the  eight  requirements 
cited  in  paragraph  (a)  of  §  122.55-5. 

The  veterans  loan  program  discussed 
in  §§  122.56—122.56-4  reflects  the 
regulations  promulgated  in  §§  122.501 — 
122.504.  The  specific  statutory  authority, 
as  stated  in  §  122.56-1  may  be  found  in 
the  Veterans  Small  Business  Loan  Act  of 
1981  (Pub.  L.  97-35)  and  the  Second 
Continuing  Resolution  of  1983  (Pub.  L. 
97-377).  Section  122.56-2  states  that  it  is 
a  direct  loan  program.  Section  122.56-3 
sets  forth  the  eligibility  rules.  Section 
122.56-4  prescribes  that  the  veteran  loan 
status  may  be  used  only  once. 

Compliance  With  Executive  Order  12291 
and  Regulatory  Flexibility  Act 

As  indicated  above,  this  proposed  rule 
constitutes  primarily  a  reorganization  of 
existent  regulations  and  a  revision  of 
certain  of  the  provisions  to  account  for 
statutorily  mandated  changes  in  the 
operation  of  SBA's  business  financial 
assistance  program.  For  purposes  of  this 
analysis,  SBA  has  chosen  to  look  upon 
the  proposal,  therefore,  as  one  rule 
rather  than  to  consider  individual 
sections  of  it  separately.  It  is  anticipated 
that  over  the  course  of  1984.  after  this 
proposal  becomes  final,  there  will  be 
multiple  efforts  to  revise  individual 
sections  of  Parts  120  and  122  by  the 
rulemaking  process  which  will  afford 
the  public  an  opportunity  to  participate. 

Taken  as  a  whole,  these  proposed 
rules  do  constitute  major  rules  for  the 
purpose  of  E.0. 12291  and  will  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  businesses. 
In  this  regard,  the  rules  provide  the 
j^eneral  framework  by  which  an  annual 
program  of  approximately  $2'/4  billion  is 
administered.  Under  this  program.  SBA 
annually  approves  approximately  30.000 
applications  f^r  assistance  from  small 
businesses. 

7.  Descripticfii  of  Potential  Benefits 

The  benefits  to  be  derived  from  this 
rulemaking  are  non-financial  m  nature. 
This  rulemaking  constilutes  a 
procedural  simplification  of  our  present 
regulations  which  should  assist  all 
applicants  for  assistance  to  more  easily 
understand  the  program.  It  eliminates 
repetitious  regulations,  more  clearly 
codifies  existent  policies,  and  updates 
the  regulatory  format  governing  the 
program  to  reflect  statutory  changes. 

2.  Potential  Costs 

These  proposed  regulations  impose  no 
costs  in  and  of  themselves,  with  one 
exception:  examination  fees  for  existent 
non-bank  lenders  only,  of  which  there 
are  16,  would  be  increased.  There  are  no 
new  application  or  recordkeeping 
requirements  imposed. 

3.  Net  benefits 

See  paragraph  1  above. 

4.  Alternative  Approaches 

These  proposed  rules,  as  indicated 
above,  constitute  a  necessary  general 
reorganization  (see  paragraph  1  above). 
It  is  anticipated  thai  individual  revisions 
of  certain  sections  will  be  proposed  in 
the  future,  subsequent  to  publication  of 
this  revision. 

These  proposed  regulations  do  not 
duplicate  or  overlap  any  existent 
regulations.  They  impose  no  new 
application  or  recordkeeping 
requirements,  but  inherent  in  them  as 
the  requirements  that  applicants  provide 
information  and  records  to  SBA  to 
enable  determination  of  eligibility  and 
creditworthiness.  Professional 
assistance  in  preparing  such  material 
may  be  requi.red,  i.e„  accounting  or 
bookkeeping  assistance.  Normally, 
however,  applicants  are  capable  of    ■ 
preparing  the  applications  themselves. 
The  statutory  basis  for  these  proposed 
rules  is  section  5(b)(7).  (15  U.S.C. 
634(b)(7))  and  section  7(a),  (15  U.S.C, 
636(a))  of  the  Small  Business  Act. 

Compliance  With  Paperwork  Reduction 
Act 

The  approved  information  collection 
requirements  in  this  part  have  been 
identified  by  Office  of  Management 
(OMB)  approval  number.  The  remaining 
information  collections  have  been  or 
will  be  submitted  to  OMB  as  required  by 


44  U.S.C.  3501.  et.  seq   Information 
collections  affecting  nine  or  less  entities 
that  are  not  subject  to  the  Paperwork 
Reduction  Act  are  also  identified. 

List  of  Subjects 

13  CFR  Part  na 

Loan  programs— business.  Small 
businesses. 

13  CFR  Part  179 

Loan  programs.  Small  businesses. 

13  CFR  Part  130 

Energy,  Grant  programs — energy. 
Loan  programs — energy.  Small 
businesses.  Solar  energy. 

13  CFR  Part  120 

Loan  programs — business.  Small 
businesses. 

13  CFR  Part  122 

Handicapped,  Employee  benefit  plans. 
Loan  programs — business.  Small 
business.  Trusts  and  trustees.  Energy. 
grant  programs — energy,  Loan 
programs — energy.  Solar  energy. 

PARTS  118,  119,  AND  130— 
[REMOVED] 

Accordingly,  pursuant  to  the  authority 
in  section  5(b)(6)  of  the  Small  Business  " 
Act  (15  use.  631  et  seq  ),  Parts  118.  119. 
and  130.  Chapter  1, 1  itie  13  of  the  Code 
of  Federal  Regulations  would  be 
removed  and  Parts  120  and  122  would  be 
revised  to  read  as  follows: 

PART  120— BUSINESS  LOAN  POLICY 

Sec. 

1201     General. 
1201-1     Scope. 
120.1-2    Pilot  programs. 
120  1-3     Savings  clause. 

120.2  Definitions. 
120.1     Act. 
120.2-2     Associate. 

Financial  assistance. 
Financidl  institution. 
Lending  institution  or  lender. 
Participant  and  participating  lender. 
Qualified  Indian  tribe. 
Small  Business  Lending  Company 
(SBLC). 

120.3  Type  of  loans. 
120  3-1     Direct  loans. 

120.3-2    Immediate  participation  (IP)  loans. 
120.3-3     Guarantee  (GP)  loans. 
120.3-4     Priority  of  loan  type 

Subpart  A— Loan  Making  Policy 

120. 1(X)    General. 

120  101     Eligibility  of  applicant 

120  101-1     Applicant  Business  Concern. 

120.101-2     Type  of  Businesses. 

120  102     Limilation  of  loan  purposes. 

120,102-1     Refinance  unsecured  loans. 

120,102-2     Revolving  credit. 

120  102-3     Pay  obligations  to  owners. 

120.102-4     Refund  debt  to  SBIC. 


120.2-3 
120.2^ 
120.2-5 
120.2-6 
120.2-7 
120.2-8 


Sec 

120.102-5     Speculation. 

120  102-6    Change  of  ownership 

120  102-7     Recreational  or  amusement 

Enterprises. 
120.102-fl     Investment  m  property. 
120102-9     Monopoly 
120.102-10    Conflict  of  interest. 
120.102-11     Replacement  of  funds. 
120.103     Lending  criteria. 
120  103-1     Evidence  of  need. 
120  103-2     Credit  evaluation. 
120.103-3     Reconsideration  after  decline. 
120104     Fees. 
120  104-1     Guarantee  fees. 
120.104-2    Service  and  commitment  fees. 
120  105     Other  lecal  requirements. 
Subpart  B — Loan  Administration 

120.200  General. 

120  200-1     Servicing  direct  or  immediate 

participation  loans. 
120  200-2     Servicing  guaranteed  loans. 

120.201  Servicing  requirements. 

120  201-1     SBAs  prior  consent  required. 

120.202  SBA  purchase  of  guaranteed  loans 
120.202-1     SB.A  purchase  determination. 
120.202-2     No  waiver 

120.202-3     Rate  of  interest  to  borrower. 

120.202-^     Accrued  interest  lo  holder. 

120.202-5    When  SBA  does  not  purchase. 

120  203     Collection  policy. 

120  204     Liquidation  of  loans  and  security. 

120.204-1     Liquidation  policy. 

120.204-2     Foreclosure  of  coHateral. 

Subpart  C— Loan  Participants 

120.300     Policy 

120  301     Operation  of  all  loan  participants. 

120.301-1     Preferences. 

120.301-2    Sale  or  transfer  of  guaranteed 

portion. 
120.301-3     SerMce  to  borrowers. 
120.301-4     Advertisement  of  relationship 

with  SBA. 
120  301-5     Requirement  for  all  participarts 
120.302     Loan  participants  regulated  b\  SBA 
120.302-1     Small  business  lending 

companies. 
120  303    Reports  to  SBA  by  small  business 

lending  companies. 
120.303-1     General 

Financial  reports  to  SB.A 
Litigation  reports. 
Reports  10  stockholders. 
Reports  of  changes. 
Miscellaneous  reports. 
Examination  of  Small  Business 
Lending  Companies. 
120  .305     Suspension  and  revocalion  of 

eligibility  to  participate. 
120.305-1     Service  of  notice 

Ser\  ir.e  of  papers  other  than 


120.302-2 
120.303-3 
120.303-4 
120.303-5 
120  303-6 
120.304 


120.305-2 

notice 
120.305-3 
120.305-4 
120.305-5 
120.305-6 
120  305-7 
120.305-8 


Service  of  papers  upon  SB.A. 

Effect  of  failure  to  respond. 

Answer 

Initial  decision 

Final  decision. 

Effect  of  decision. 
Appendix  A — Memorandum  of  understanding 
between  the  Small  Business 
Administration  and  the  Department  of 
Agriculture.  Farmers  Home 
Administration 
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§  120.1     Gcneml. 
§120.1-1     Scop*. 

This  Part  sets  forth  the  broad  policies 
and  principles  that  the  Small  Business 
Administration  (SBA)  follows  in 
deciding  to  grant  or  deny  Financial 
Assistance  under  the  authority  of 
section  7(a)  of  the  Small  Business  Act, 
15  U.S.C.  636(a),  administering  and 
servicing  loans,  and  overseeing  the 
operations  of  all  loan  participants. 
Frequently  firms  seeking  a  loan  do  not 
need  fmancidl  assistance  but  are  in 
need  of  management  or  financial 
counseling.  SBA  will,  in  these  cases, 
provide  such  assistance  through  its 
various  counseling  programs. 

§120.1-2     PHot  pfogrwns.  I 

(a)  In  order  to  explore  new  directions 
or  improved  delivery  of  SBA  services  to 
small  concerns,  the  Administrator  of 
SBA  may  from  time  to  time  publish  a 
notice  in  the  Federal  Register  that 
ct.Ttain  rules  will  be  suspended  or 
modified  for  a  limited  period  of  time  in  a 
specified  area 

lb)  Such  notice  in  the  Federal  Register 
shall  clearly  explain  the  reasons  or 
grounds  for  the  suspension  or 
modification  of  SBA  rules  and  comply 
with  all  applicable  statutes  and 
regulations.  , 

§  120.1-3    Savings  clause. 

Financial  Assistance  granted  before 
(the  effective  date  of  this  revision)  shall 
be  governed  by  the  related  contractual 
terms  and  the  regulations  then  in  effect. 
Niithing  herein  shall  bar  SBA 
enforcement  action  with  respect  to  such 
Financial  Assistance  granted  pursuant 
to  contractual  terms  no  longer  in  use 
and  prior  reguldtions  no  longer  in  effect. 
If  any  section  or  part  of  a  section  of 
these  regulations  should  be  adjudged 
invalid,  only  that  part  shall  be  invalid, 
and  the  other  parts  shall  not  be  affected 
thereby 

§  120.2    Definitions. 

The  following  terms  have  the  same 
meaning  wherever  they  are  used  in  this 
Part  dealing  with  loan  programs  or 
financial  assistance.  . 

§  120.2-1     Act 

Act  means  the  Small  Business  Act,  as 
amended,  15  U.S.C.  631  et  seq. 

§120.2-2    Associate. 

Associate  means  an  associate  of  the 
Lender.  This  includes  any  of  the 
following  persons  who  have,  or  had,  an 
interest  in  the  applicant  during  the 
period  six  months  before  the  date  of  the 
application  or  at  any  time  thereafter 
while  the  loan  is  outstanding: 


(d)  An  officer  or  director  of  the 
Lender;  an  employee  authorized  to 
approve  loans  on  the  Lender's  behalf:  a 
holder  directly  or  indirectly  of  10 
percent  or  more  of  the  value  of  the 
Lender's  stock,  debt  instruments  and 
other  securities;  or  a  close  relative  or 
partner  of  any  such  person. 

(b)  Any  person,  business  or  other 
entity  that,  directly  or  indirectly, 
controls,  is  controlled  by  or  is  under 
common  control  with  the  Lender,  or  a 
close  relative  or  partner  of  such  person. 

(c)  Any  enterprise  in  which  10  percent 
or  more  of  the  value  of  the  stock  or 
ownership  interest,  debt  instruments 
and  other  securities  are  owned  or 
controlled  by  one  or  more  persons  or 
entities  acting  in  concert  and  named  in 
paragraphs  (e)  and  (b)  of  this  definition 
(except  a  Small  Business  Investment 
Company  licensed  by  SBA).  or  where 
any  such  person  or  entity  is  an  officer, 
director  or  partner. 

(d)  A  "close  relative"  as  used  in 
paragraphs  (a)  and  (b)  of  this  definition 
only,  means  ancestor,  lineal  descendant, 
brother  or  sister  or  the  lineal  descendant 
of  either,  spouse,  father-in-law,  mother- 
in-law,  son-in-law,  daughter-in-law. 
brother-in-law  or  sister-in-law  that  is  a 
member  of  the  person's  household. 

§120.2-3    Financial  assistance. 

Financial  assistance  means  any  SBA 
loan,  whether  made  directly  by  SBA  or 
as  an  immediate  participation  or 
guarantee  loan  made  in  cooperation 
with  a  financial  institution. 

§  120.2-4    Financial  institution. 

Financial  institution  means  banks,  or 
other  concerns  whose  regular  course  of 
business  entails  the  making  of 
commercial  and  industrial  loans.  The 
terms  participating  lender,  participant, 
non-bank  lender,  small  business  lending 
company,  bank  or  lender  refer  to 
financial  institutions  that  are  eligible  to 
participate  with  SBA  and  have  executed 
participation  agreements. 

§  120.2-5    Lending  institution  or  lender. 

(See  definition  for  Financial 
Institution,  120.2-4.) 


§  120.2-6 
lender. 


Participant  and  participating 


(See  definition  for  Financial 
Institution,  120.2^.) 

§  120.2-7    Qualified  Indian  Tribe. 

Qualified  Indian  tribe  means  an 
Indian  tribe,  as  defined  in  section  4(a) 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
4506),  which  owns  and  controls  100 
percent  of  a  imall  business  concern. 


of 


§  M0J2-%    SmaU  buainesa  landing  company 
(SBLC). 

(See  definition  for  Financial 
Institution,  120.2-4.) 

§  120.3    Types  of  loans. 

§  120.3-1     Direct  loans. 

These  loans  are  made  by  SBA  without 
a  Financial  Institutions  participation. 


§  120.3-2 
loans. 


Immediate  participation  (IP) 


These  are  loans  where  either  SBA  or  a 
Financial  Institution  agree  to  purchase 
from  the  other,  immediately  upon 
disbursement,  an  agreed  percentage  of 
each  disbursement. 

§  120.3-3    Guaranty  (GP)  loant^ 

These  loans,  which  are  referred  to  as 
"deferred  participations"  in  the  Act,  are 
loans  made  by  a  Lender  to  a  small 
business  under  a  guaranty  agreement 
between  the  Lender  and  SBA.  The 
agreement  may  be  an  individual 
agreement  that  pertains  to  one  specific 
loan  only  or  a  blanket  agreement  that 
pertains  to  all  such  loans  submitted  by 
the  Lender  and  agreed  to  by  SBA.  The 
Lender  advances  the  total  funds  for  the 
loan  and  SBA  agrees  to  purchase,  upon 
demand  by  the  Lender  and  subject  to 
specific  conditions,  an  agreed  portion  of 
the  outstanding  balance. 

§  1 20.3-4    Priority  of  loan  type. 

Every  applicant  for  a  direct  loan, 
immediate  participation  or  guaranty 
loan  must  show  that  the  loan  is  not 
available  without  SBA  assistance.  In 
addition,  an  applicant  for  a  direct  loan 
must  show  that  neither  an  immediate 
participation  nor  a  guaranty  loan  is 
available:  an  applicant  for  an  immediate 
participation  must  show  that  a  guaranty 
loan  is  not  available.' 

Subpart  A— Loan  Making  Policy 

§120.100    General. 

This  subpart  outlines  the  general  loan 
policies  covering  eligibility,  basic  loan 
principles,  interest  pates,  fees  and  other 
matters  that  apply  to  all  SBA  Financial 
Assistance. 

§  120.101     Eligibility  of  applicant 

§  1 20. 1 0 1  - 1    Applicant  business  concern. 

(a)  Size.  To  receive  Financial 
Assistance  from  SBA  the  business 
applicant  must  qualify  as  a  small 
business  as  defined  in  Part  121  (Size 
Standards)  of  this  Chapter. 

(b)  Loans  to  agricultural  enterprises. 
Small  concerns  engaged  in  farming  and 
related  businesses  will  be  assisted  by 
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SBA  in  accordance  with  the 
Memorandum  of  Understanding  signed 
by  the  SBA  and  the  United  States 
Department  of  Agriculture,  Farmers 
Home  Administration  (FmHA),  which 
appears  as  Appendix  A  to  this  Part. 

(c)  Loans  to  Indian  tribes.  Ehgibiiity  of 
small  business  concerns  under  section 
7(a)  of  the  Act  shall  not  be  adversely 
affected  because  any  such  concern  is 
owned  or  controlled  by  an  Indian  Tribe 
as  defined  herein  (see  120.2-7). 

§  1 20. 1 0 1  -2    Type  Of  busrness. 

Most  small  concerns  are  eligible  for 
financial  assistance,  the  following  types 
of  businesses  are,  however,  not  eligible 
for  SBA  assistance  except  where 
otherwise  stated  in  this  Section 
(120.101-2). 

(a)  Charitable,  religious  or  other  non- 
profit institution.  Eleemosynary 
(charitable]  institutions,  other  non-profit 
enterprises,  government-owned 
corporations,  consumer  and  marketing 
cooperatives,  churches  and 
organizations  promoting  religious 
objectives.  An  otherwise  eligible  small 
concern  owned  in  whole  or  in  part  by  a 
private  non-profit  organization  is 
eligible,  as  is  such  concern  when  owned 
and  controlled  by  a  qualified  Indian 
Tribe.  Sheltered  workshops  for  the 
handicapped  are  eligible  under  a  special 
program,  see  Section  122.51.  E>roducer 
cooperatives,  including  farm 
cooperatives,  are  eligible  if  "small" 
under  Part  121  of  this  Chapter,  and  if 
they  are  totally  owned  by  otherwise 
eligible  small  concerns  that  share  a 
common  need,  the  cooperative  is  for  the 
exclusive  use  of  the  members  and  the 
cooperative  provides  raw  materials, 
equipment,  inventories,  supplies  or  the 
benefits  of  research  and  development  or 
the  facilities  for  such  purposes.  For 
qualified  employee  trusts,  see  Section 
122.56. 

(bj  Media  and  similar  concerns. 
Concerns  engaged  in  the  creation, 
origination,  expression,  dissemination, 
propagation  or  distribution  of  ideas, 
values,  thoughts,  opinions  or  similar 
intellectual  property,  regardless  of 
medium,  form  or  content.  Financial 
Assistance  to  such  applicants  is  barred 
in  order  to  avoid  Government 
interference,  or  the  appearance  of  such 
interference,  with  the  constitutionally 
protected  freedoms  of  speech  and  press. 

(1)  Such  ^ncerns  include: 

(i)  Publislfing.  Concerns  that  are 
publishers,  including  so-called  "vanity" 
publishers,  and  producers,  importers, 
exporters  or  distributors  of 
communications,  including  newspapers, 
magazines,  books,  greeting  cards,  sheet 
music,  pictures,  posters,  film,  tape,  live 
broadcasts,  recordings  or  reproductions 
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of  sight,  sound  or  musical  programs  or 
products,  motion  picture  theaters  or 
theatrical  productions,  and 
transportation  concerns  limited  to  the 
distribution  or  delivery  of  such  products. 

(ii)  Book  distributors.  Concerns  that 
are  book  distributors,  that  specialize  in 
selling  products  (books,  newspapers, 
etc.)  that  promote  or  advocate  ideas, 
including  ideological,  political,  artistic 
or  philosophical  viewpoints.  This  does 
not  prohibit  assistance  for  a  general 
merchandise  store  that  is  also  selling 
books,  newspapers,  magazines,  records, 
etc.  or  a  general  (as  distinguished  from  a 
specialized)  book,  music,  record,  or 
videotape  store. 

(iii)  Schools.  Concerns  operating 
schools  that  teach  academic  subjects. 
Nursery  and  pregrade  schools  if  they  are 
not  primarily  (50^%  or  more  of  the  time) 
engaged  in  leaching  academic  subjects, 
and  vocational,  technical  or  other  non- 
academic  schools  that  do  not  also  teach 
academic  subjects  are  eligible.  English 
taught  in  a  vocational  school  may  be 
considered  a  nonacademic  subject  if  the 
instruction  focuses  on  grammar, 
spelling,  vocabulary,  syntax  or 
communications. 

(2)  Financial  Assistance  may, 
however,  be  extended  to: 

(i)  Printing.  A  concern  solely  engaged 
in  commercial  or  job  printing,  if  there  is 
no  common  ownership  or  other 
affiliation  with  another  concern  that  is 
ineligible  under  this  Section  120.101- 
2(b),  and  the  printer  has  no  direct 
financial  interest  in  the  commercial 
success  of  the  material  produced. 

(ii)  Advertisements  and  technical 
materiel.  A  concern  that  produces 
advertisements  and  promotional 
material  for  a  client's  goods  and 
services  or  technical  or  instructional 
material  relating  to  a  client's  goods  and 
services. 

(iii)  Shoppers'  newspapers.  A  concern 
that  publishes  shoppers  newspapers  or 
circulars  consisting  of  advertising 
material  only,  without  editorial, 
narrative  or  filler  material. 

(iv)  Reproduction  of  material.  A 
concern  that  provides  motion  picture, 
videotape,  sound  recording  or  theatrical 
technical  production  facilities,  or  the 
technical  reproduction  of  motion  picture. 
videotape  or  sound  recordings  without 
editorial  or  artistic  participation, 
provided  that  the  applicant  concern  has 
no  direct  interest  in  the  commercial 
success  of  the  material  produced  and 
that  there  is  no  common  ownership  or 
other  affiliation  between  the  applicant 
and  the  concern  interested  in  the 
success  of  the  material  being  produced. 

(v)  Broadcasting  and  cable  TV.  A 
concern  operating  a  commercial 
broadcasting  (radio  or  television)  station 


or  a  cable  TV  system  under  the 
regulatory  jurisdiction  of  the  Federal 
Communications  Commission  (FCC)  or  a 
cable  Ty  franchise  granted  in 
conformity  with  FCC  standards. 
Concerns  engaging  in  predominantly 
religious  or  political  programming  are 
not  eligible. 

(c)  Gambling.  Concerns  that  derive 
any  part  of  their  annual  gross  receipts, 
including  rental  income,  or  whose 
principal  owTier(s)  derive  any  part  of 
their  annual  income  from  gambling 
activities:  Provided,  however.  That  an 
otherwise  eligibfe  concern  shall  not 
become  ineligible  if  it  obtains  less  than 
one-third  of  its  annual  gross  income 
(either  before  the  loan  application  or 
during  the  life  of  the  loan)  from  (1) 
commissions  from  the  sale  of  official 
State  lottery  tickets  under  a  State 
license  or  (2)  from  gambling  activities  in 
those  States  where  such  activities  are 
legal  and  supervised  by  the  State. 

(d)  Illegal  activities.  Concerns  that  are 
engaged  in  an  illegal  activity  or  are 
engaged  in  the  production,  servicing,  or 
distribution  by  sale  or  otherwise  of 
products  or  services  used  in  connection 
with  an  illegal  activity.  This  includes, 
but  is  not  limited  to,  the  production, 
servicing,  distribution  of  paraphernalia, 
products  or  services  that  are  used  or 
intended  to  be  used  primarily  or 
exclusively  in  connection  with  the 
unlawful  use  of  drugs  or  controlled        I 
substances. 

(e)  Lending  or  investment,  "alter  ego". 
Concerns  primarily  engaged  in  the 
business  of  lending  or  investing  or  any 
otherwise  eligible  applicant  where  the 
purpose  of  the  financial  assistance  is  to 
finance  investments  that  are  neither 
related  nor  essential  to  the  enterprise: 
Provided,  however.  That  a  small 
concern  (alter  ego)  owning  and  leasmg 
or  proposing  to  own  and  lease  real  or 
persona!  property  to  an  otherwise 
eligible  small  concern  (operating 
company)  shall  be  eligible  if  all  the 
following  conditions  are  met: 

(1)  The  alter  ego  must  be  a  business 
organized  and  operated  for  profit  as  an 
individual  proprietorship,  partnership  or 
corporation. 

(2)  It  must  be  in  the  business  of 
owning  and  leasing  real  or  personal 
property  to  the  operating  company. 

(3)  It  must  propose  to  use  loan 
proceeds  for  purposes  that  would  be 
eligible  uses  for  the  operating  company. 

(4)  It  must  use  the  loan  proceeds 
solely  to  acquire  or  improve  real  or 
personal  property  (including  eligible 
refinancing)  for  the  exclusive  use  of 
such  operating  company. 

(5)  It  must  have  ownership  interest(s) 
completely  identical  with  and  in  the 
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same  proportion  as  the  ownership 
interest(9)  in  the  operating  company  and 
agree  in  writing  that  such  identity  of 
ownership  shall  remain  unchanged  until 
the  loan  is  paid  in  full  or  unless  SBA 
gives  written  approval  for  an  earlier 
change. 

(6)  It  must  pledge  the  lease  between  it 
and  the  operating  company  having  a 
remaining  term  at  least  equal  to  the  term 
of  the  loan  and  a  lien  on  the  property 
itself  as  collateral  for  the  loan. 

(7)  The  operating  company  must  be 
either  a  guarantor  or  coborrower  on  the 
loan  and  the  owner(s)  of  the  operating 
company  must  guarantee  the  loan. 

(f)  Parole  or  probation.  Any  concern  if 
the  proprietor,  a  holder  of  20  or  more 
percent  of  the  stock,  or  a  partner,  officer 
or  director  is  currently  incarcerated,  on 
parole  or  on  probation  following 
conviction  of  a  serious  crime.  The 
concern  remains  ineligible  if  the 
probation  or  parole  is  lifted  solely 
because  it  is  an  impediment  to  obtaining 
a  loan. 

(g)  Multilevel  sales  distribution  plan. 
Generally,  any  concern  engaged  in 
multilevel  sales  distribution  plans  of  the 
■■pyramid"  type. 

(h)  Loan  packager.  Any  small  concern, 
where  a  substantial  part  (30%  or  more  of 
its  annual  business  volume)  is  the 
preparation  of  applications  seeking 
Financial  Assistance  from  the  SBA.  This 
is  not  intended  to  preclude  Financial 
Assistance  to  an  otherwise  eligible 
small  concern  that  regularly  provides 
accounting  or  legal  services  to  the    ■ 
public. 

§  120.102    Umttatiorts  on  loan  purposes. 

Small  manufacturers,  wholesalers, 
retailers,  service  concerns  and  other 
Tirms  may  borrow  to  fmance 
construction,  conversion  or  expansion; 
to  purchase  equipment,  facilities, 
machinery,  supplies  or  materials;  to 
obtain  workmg  capital;  or.  at  the 
discretion  of  SBA,  to  refinance 
outstanding  notes  payable.  For 
additional  special  rules  applicable  to 
refinancing  loans,  see  §  122.7-3(c). 
Financial  Assistance  shall  not  be 
granted  if  the  direct  or  indirect  purpose 
or  result  of  granting  the  loan  would  be 
to: 

§  1 20. 1 02- 1    R*flnanc«  unaecured  loans. 

Pay  off  inadequately  secured 
creditorfs)  who  could  suffer  a  loss  if 
debt  is  not  refinanced,  and  SBA  would 
probably  sustain  all  or  part  of  the  same 
loss,  or  if  SBA  determines  that  the  loan 
will  not  benefit  the  small  concern: 
Provided,  however.  That  (subject  to 
intervening  adverse  change)  SBA  may 
reimburse  a  lender's  interim  advance 
from  loan  proceeds  if  made  in 


compliance  with  a  loan  authorization 
previously  issued  by  SBA.  SBA  shall  not 
decline  to  gurarantee  a  loan  solely 
because  such  loan  will  refinance 
existing  indebtedness  of  a  small 
concern. 

§  120.102-2    Revolving  credit 

Except  as  permitted  under  §  122.54, 
create  a  revolving  line  of  credit,  such  as 
"floor  plan"  financing. 

§  120.102-3    Pay  obligation  to  owners. 

Provide  funds  for  payments, 
distributions  or  loans  to  owners, 
partners  or  shareholders  of  the 
applicant,  exclusive  of  ordinary 
compensation  for  services  rendered,  and 
excluding  the  proceeds  of  loans  to 
change  ownership  of  the  business  as 
described  in  Section  120.102-6  below. 

§  120.102-4    Refund  debt  to  SBIC. 

Refund  a  debt  owed  to  a  Small 
Business  Investment  Company  (SBIC) 
(see  part  107  of  this  Chapter).  However, 
applications  may  be  accepted  from 
business  applicants  financed  by  an  SBIC 
if  SBA's  collateral  position  will  be 
superior  to  that  of  the  SBIC. 

(a)  Participation  with  an  SBIC.  SBA 
shall  not  participate  on  either  an 
immediate  or  guaranty  basis  with  an 
SBIC  (Section  120-2  and  3).  However. 
this  does  not  limit  the  granting  of  a  loan 
to  an  applicant  which  has  or  will  have  a 
loan  or  equity  capital  from  an  SBIC  if 
SB.A's  collateral  position  is  superior  to 
that  of  the  SBIC. 

(b)  Loans  to  firms  owned  or  controlled 
by  SBIC.  A  loan  may  be  made  to  a  firm 
which  is  otherwise  eligible  but 
temporarily  owned  or  controlled  by  an 
SBIC  in  compliance  with  the  regulations 
in  Part  107  of  this  Chapter. 

§  120.102-5    Speculation. 

Provide  or  free  funds  for  speculation 
in  any  kind  of  real  or  personal  property, 
whether  tangible  or  intangible. 
Examples  of  speculation  include 
■■wildcatting"  in  oil  and  dealing  in 
commodity  futures. 

§  120.102-6    Change  In  ownership. 

To  effect  a  change  in  the  ownership  of 
the  applicant  unless  the  change  (a)  will 
promote  the  sound  development  or 
preserve  the  existence  of  a  small 
concern  or  (b)  will  contribute  to  a  well- 
balanced  national  economy  by 
facilitating  ownership  of  a  small  concern 
by  person(s)  whose  participation  in  the 
free  enterprise  system  has  been 
prevented  or  hampered  because  of 
economic,  physical  or  social 
disadvantages  or  because  of 
disadvantages  in  residential  or  business 
location. 


Note. — Itis  not  intended  that  the  Agency 
permit  an  mdividual(s)  to  borrow  funds  to 
purchase  an  interest  in  a  busine&s  (except 
under  a  qualified  ESOP). 

§  120.102-7    Recreational  or  anHMefnent 
enterprises. 

Finance  the  construction,  acquisition, 
conversion  or  operation  of  recreational 
or  amusement  enterprises  unless  (a) 
they  are  open  to  the  general  public  and 
(b)  they  are  properly  licensed  by  the 
appropriate  State  or  local  authority. 

§  120.102-8    Investment  In  property. 

Finance  the  acquisition,  construction, 
improvement  or  operation  of  personal  or 
real  property  that  is,  or  is  to  be,  held  for 
sale  or  investment  (rental  income)  or  is 
not  to  be  used  in  connection  with  the 
applicant's  otherwise  eligible  small 
business.  (But  see  section  122.50  of  this 
Chapter.) 

§  120.102-9    Monopoly. 

Have  the  effect  of  encouraging  a 
monopoly  or  be  inconsistent  with  the 
accepted  standards  of  the  American 
system  of  free  enterprise. 

§  1 20. 1 02- 1 0    Conflict  of  Interest. 

Create,  or  appear  to  create,  a  conflict 
of  interest.  Without  the  prior  written 
approval  of  the  responsible  district 
office.  SBA  shall  not  participate  in  or 
guarantee  a  loan  to  a  business  where 
the  lender  or  an  Associate  has,  or 
acquires  while  the  loan  is  outstanding, 
an  interest  in  any  form  which 
constitutes  a  conflict  of  interest,  or  the 
appearance  thereof,  with  respect  to  the 
loan  or  the  small  concern.  A  field  office 
reviewing  a  request  for  approval  must 
determine  whether  a  conflict  of  interest 
exists  or  appears  to  exist  because  of 
preferential  treatment  or  the  loss  of 
independent,  impartial  and  objective 
judgment.  It  must  determine  what 
corrective  action,  if  any,  will  eliminate 
the  actual  or  apparent  conflict  of 
interest  and  allow  immediate  processing 
of  the  loan  application.  The  field  office 
determination  shall  be  based  on  such 
factors  as  the  nature  of  the  relationship 
between  the  Lender  and  its  Associate, 
the  significance  of  an  Associate's 
influence  on  the  actions  or  decisions  of 
the  Lender  the  nature  of  the  relationship 
with  a  close  relative  (e.g.  would  it  tend 
to  prejudice  an  objective  decision)  and 
sut  b  other  factor(s)  as  may.  directly  or 
indirectly,  contribute  to  or  negate  a 
conflict  of  interest.  The  following  are 
ex;imples  (not  an  all  inclusive  listing)  of 
where  SBA  shall  not  participate  in  or 
guarantee  a  loan: 

(a)  Nun-disclosure.  When  the  Lender's 
application  to  SBA  does  not  contain  a 
full  disclosure,  including  negative 
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statements  to  the  best  of  its  knowledge, 
from  the  Lender  and  from  the  small 
concern,  relative  to  all  relationships 
discussed  in  section  120.2-2  and  an 
undertaking  that  no  such  relationship 
shall  knowUngly  be  created  as  long  as 
the  loan  is  outstanding.  For  an  exception 
relating  to  the  handicapped  see  section 
122.51-5(a). 

(b)  Purchase  from  lender.  When  the 
proceeds  will  directly  or  indirectly 
finance  the  purchase  of  real  estate. 
personal  property  or  services  (including 
insurance)  from  the  Lender,  its 
Associate,  or  the  designee  of  either.  SBA 
may  permit  such  on  a  case  by  case  basis 
by  making  a  written  determination  that 
the  purchase  is  in  the  best  interest  of  the 
applicant  and  will  not  impair  the 
lender's  objective  judgment  in  any 
decisions  with  respect  to  the  making, 
servicing  or  liquidation  of  the  loans.  The 
applicant  shall  not  contract  with  the 
lender  or  an  associate  for  goods  or 
services  without  written  approval  bv 
SBA. 

(c)  Reduce  exposure.  When  the 
proceeds  will  reduce  the  exposure  of  the 
Participant  unless  SBA  makes  a  written 
determination  that  it  is  in  the  best 
interest  of  the  applicant  and  meets  the 
requirements  of  subsection  122.7-3(c)  of 
this  chapter. 

(d)  Repay  associate.  To  repay  or 
refinance  a  debt  due  an  Associate 
unless  SBA  makes  a  written 
determination  that  the  documentation  in 
the  file  supports  the  repayment  or 
refinancing.  The  evidence  shall  show 
that  the  terms  of  the  existing  debt  are 
causing  the  applicant  undue  hardship. 
that  refinancing  the  debt  will  relieve  the 
hardship  and  that  relief  from  the 
hardship  is  not  available  through 
extension  or  modification  of  the  original 
debt  or  through  refinancing  with  private 
lending  sources. 

(e)  Forward  commitment.  Where  the 
Lender  has  issued  a  real  estate  forward 
commitment  to  a  builder/developer  with 
respect  to  a  project  of  such  builder/ 
developer  and  the  applicant  for 
Financial  Assistance  proposes  to  use  the 
proceeds  to  acquire  space  in  such 
project. 

(f)  Reinvestment  in  lender.  When  the 
applicant  or  its  principals  invest  funds 
in  the  Participant  Lender  Provided, 
however.  That  if  the  enabling  authority 
of  a  Participant  (such  as  a  Production 
Credit  Association)  requires  such 
investment.  Participant  may  make  a 
"side  lonn  "  not  guaranteed  by  SBA  and 
subordii.ated  to  SBA  8  Financial 
Assis'an*  except  that  Lender  may  hold 
a  first  lien  on  the  securities  representing 
such  investment,  and  Provided,  further. 
That  the  interest  rate  applicable  to  such 
side  loan  does  not  exceed  SBA's 


maximum  for  guaranteed  loans  and  the 
maturity  is  no  shorter  than  that  of  SBA's 
Financial  Assistance. 

§  1 20. 1 02- 11    ReplacwTwnt  of  f  urtdt. 

Replace  funds  already  used  for  the 
purposes  described  in  §  120.102. 

S  12a  103    LefxNng  crltarta. 


§120.103-1    Evidence  of  I 

Applications  for  financial  assistance 
shall  be  considered  only  when  the 
desired  credit  is  not  otherwise  available 
on  reasonable  terms  from  non-federal 
sources.  To  establish  that  the  credit  is 
not  otherwise  available,  SBA  shall  ' 

(a)  Proof  of  refusal.  (1)  Direct  or 
immediate  participation  loans:  Require 
written  proof  of  refusal  '  from  (i)  the 
applicant's  bank  of  account  or,  if  the 
amount  of  the  loan  exceeds  that  bank's 
legal  or  normal  lending  limit,  from  a 
correspondent  bank  with  a  legal  or 
normal  lending  limit  that  is  adequate  to 
cover  the  loan,  and  (ii)  from  a  second 
Financial  Institution  in  cities  with  a 
population  exceeding  200,000  the  proof 
of  refusal  must  be  dated  and  signed  and 
include  the  amount  and  terms  requested 
-and  the  reason  for  denial: 

(2)  Guaranty  loans:  The  certification  a 
lender  makes  in  its  application  '  for  a 
guaranty  by  SBA  will  generally  be 
accepted  as  sufficient  documentation  in 
lieu  of  a  letter(s)  of  decline. 

(b)  Funds  otherv^-ise  avoilable. 
Determine  from  financial  statements  or 
other  financial  information  provided 
whether  it  appears  that  the  funds  are 
available  (1)  from  a  private  of  public 
sale  of  securities  issued  by  the 
applicant,  (2)  by  disposal  at  a  fair  price 
of  assets  not  necessarj'  to  the 
applicant's  operation  or  growth,  (3) 
through  utilization,  without  undue 
hardship,  of  the  owners,  partners, 
management  or  principal  shareholders. 

§  120.103-2    Credit  evaluation. 

In  evaluating  a  loan  application,'  SBA 
attaches  importance  to  many  factors 
including  the  character  and  reputation 
of  the  applicant  and  its  principals, 
experience  and  depth  of  management,  in 
inherent  soundness  of  the  business 
enterprise,  the  past  earnings  record  and 
future  prospects,  the  long-range 
possibilities  of  successful  operation,  and 
whether  the  granting  of  financial 
assistance  has  a  sound  business 
purpose. 

(a)  Repayment.  The  Act  specifies  that 
*   *   *  all  loans  shall  be  of  such  sound 
value  or  so  secured  as  to  reasonably 

assure  repayment Therefore  no 

financial  assistance  shall  be  extended 
unless  there  is  reasonable  assurance 
that  the  loan  can  be  paid  from  the 
earnings  of  the  business. 


(b)  Sound  finances.  The  applicant 
must  have  enough  equity  invested  or  to 
invest  so  that,  if  SBA  financial 
assistance  is  approved  it  can  operate  on 
a  sound  financial  basis. 

(c)  Collateral.  Adequate  collateral  is 
required  to  reasonably  protect  the 
interest  of  the  Government.  The  amount 
of  collateral  needed  considered  along 
with  other  credit  factors,  is  determined 
on  a  case-by-case  basis.  Proprietors, 
partners,  officers,  directors  and  owners 
of  20  percent  or  more  of  the  business 
shall  generally  be  required  to  guarantee 
repayment  of  the  loan  and,  in  some 
instances,  to  pledge  personal  assets  to 
secure  the  ^arantee.  Inadequate 
collateral  will  not  mormally  be  used  as 
the  sole  reason  for  decline  unless  the 
applicant  refuses  to  pledge  whatever 
worthwhile  collateral  is  available. 

(d)  Special  reports.  SBA  may  require 
professional  appraisals  of  the 
applicant's  assets,  an  engineering 
survey,  a  feasibility  study  of  the 
applicant's  operation,  earnings, 
management,  competitive  position  or 
other  such  factors.  The  need  will  be 
determined  by  a  review  of  the 
application  and,  when  needed,  the 
applicant  is  generally  required  to 
purchase  the  service  and  submit  the 
report » to  SBA. 

(e)  Insurance  coverage.  A  small 
business  is  generally  required  to 
purchase  and  maintain  hazard  insurance 
and  Federal  Flood  Insurance  (see  Part 
116  of  this  Chapter).  In  some  instances 
life  insurance  on  the  principal(s)  may 
also  be  required.  The  borrower  may 
select  the  agent  and  carrier  from  whom 
the  insurance  is  purchased  and  any  new 
or  additional  insurance  required  should 
be  reducing  term  insurance  with  an 
original  face  amount  no  greater  than  the 
amount  of  the  loan.  Any  variation  in  the 
type  of  fife  insurance  shall  be  authorired 
by  SBA  in  writing.  Any  fee  or 
commission  for  insurance  purchased 
from  the  Lender  or  an  Associate  must  be 
reported  as  a  fee  paid  to  the  Lender.  The 
purchase  of  insurance  from  the  Lender 
or  an  Associate  shall  not  be  required  as 
a  condition  to  accepting  processing,  or 
approving  a  loan. 

(f)  Compliance  with  other  parts.  All 
financial  assistance  under  this  part  shall 
require  compliance  with  parts  112. 113. 
116  and  117  (when  promulgated)  of  this 
Chapter.  With  respect  to  any  financial 
assistance  of  SBA.  Part  112  prohibits 
discrimination  on  the  grounds  of  race. 
color,  or  national  origin.  Part  113 
prohibits  discrimination  based  on  race. 
color,  religion,  sex,  marital  status, 
handicap  or  national  origin  with  respect 
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to  all  recipients  of  SBA  financial 
assistance.  Part  116  prescribes  policies 
of  general  application  set  forth  in 
several  subparts.  Subpart  A  sets  forth 
SBA  policies  and  criteria  forgiving 
special  consideration  to  veterans  and 
their  survivors  or  dependents.  Subpart  B 
prescribes  rules  on  the  prohibition  of 
SBA  financial  assistance  for  acquisition 
or  construction  in  special  flood  hazard 
areas  when  persons  eligible  for  flood 
insurance  have  not  obtained  i!.  Subpart 
C  prohibits  recipients  of  SBA  financial 
assistance  from  using  lead-based  paint 
as  described  therein.  Subpart  D 
prescribes  pcjlicies  and  procedures 
dealing  with  floodplain  management 
and  wetlands  protection.  When 
promulgated.  Part  117  will  cover  the 
prohibition  of  discrimination  based  on 
age. 

(g)  Tax  requirements.  If  any  portion  of 
the  loan  proceeds  will  be  used  for 
paying  wages  of  additional  employees, 
the  applicant  shall  be  current  on  all 
payroll  taxes,  both  Federal  and  State.  It 
shall  have  a  depository  plan  in 
operation  for  payment  of  future 
employee  withholding  taxes. 

(h|  Bunding  requirements.  On  all 
construction  loans,  a  100  percent 
payment  and  performance  bond  and 
builders  risks/workm.in's  compensation 
insurance  must  be  supplied  unless 
waived  by  SBA. 

§  120.103-3    Reconsideration  of  decline. 

Any  applicant  that  is  declined  for  size 
may  appeal  the  decision  only  in 
accordance  with  Part  121  of  this 
Chapter.  Any  applicant  whose  request 
(including  request  for  a  modification  of 
an  existing  loan  condition)  has  been 
declined  shall  have  the  right  to  present 
new  or  additional  information  '  to 
overcome  the  reason(s)  for  decline  and 
request  a  reconsideration. 

(a)  Fi/e  within  6  months.  Applicant 
shall  submit  a  written  request  for 
reconsideration  to  the  office  that 
processed  and  declined  the  application, 
within  six  months  of  the  date  of  the 
initial  decline.  After  six  months  a  new 
application  is  required.  A  request  for 
reconsideration  of  a  guaranty  loan 
application  must  be  submitted  by  the 
Lender. 

(b)  Additional  information.  The 
written  request  for  reconsideration  must 
contain  significant  new  or  additional 
information  which  is  expected  to 
overcome  the  reason(s)  for  decline. 
Reconsideration  requests  without  such 
information  shall  not  be  accepted. 

(c)  Reasons  for  decline.  Decline  of  an 
application  for  one  reason(s)  does  not 
waive  the  Agency's  right  to  decline  a 
request  for  reconsideration  for  another 
reason(s). 


(d)  Appeal  of  declined 
reconsiderations.  An  applicant  whose 
request  was  declined  on  reconsideration 
shall  have  the  right  to  request 
reconsideration  at  the  next  higher  office. 
Such  written  requests  for  further 
reconsideration  must  be  submitted  to 
the  office  that  processed  the  loan  within 
30  days  of  the  last  decline  action,  shall 
specifically  request  reconsideration  at 
the  next  higher  office,  and  shall  contain 
the  written  justification  for  requesting  a 
reversal  of  the  decline  action. 

(e)  Finality  of  review:  The  decision  of 
the  regional  office  is  final.  Provided, 
however.  That  the  Regional 
Administrator  may  refer  a  case  to  the 
Associate  Administrator  for  Finance 
and  Investment  (AA/F&l),  or  the  AA/ 
F&I  may  request  that  a  file  be  forwarded 
to  the  Central  Office  because  of  special 
circumstances.  The  term  "special 
circumstances"  refers  to  a  policy 
reconsideration,  or  reevaluation  of  an 
existing  policy  by  the  Agency, 
conflicting  policy  interpretations 
between  two  regional  offices,  alleged 
improper  acts  by  SBA  personnel,  or 
other  such  considerations. 

§  120.104    Fees. 

§  120.104-1     Guaranty  fees. 

The  Financial  Institution  shall  pay  a 
guaranty  fee  to  SBA  for  each  loan. 
Acceptance  of  the  guaranty  fee  by  SBA 
shall  not  waive  any  right  of  SBA  arising 
from  the  Lender's  negligence, 
misconduct  or  violation  of  any  provision 
of  these  regulations,  the  guaranty 
agreement  or  the  loan  authorization. 

(a)  Amount.  SBA  shall  charge  a 
guaranty  fee  on  loans  with  maturities  in 
excess  of  twelve  months,  equal  to  one 
percent  (1%)  of  the  guaranteed  portion  of 
the  loan.  For  loans  with  a  maturity  of 
twelve  (12)  months  or  less,  the  guaranty 
fee  shall  be  one-quarter  f'/i)  of  one 
percent  of  the  guaranteed  portion  of  the 
loan.  (See  sections  122.6  of  ihis  Chapter 
with  respect  to  loanfnaturities.) 

(b)  When  payable.  The  Lender  shall 
pay  the  guaranty  fee  on  a  loan  with  a 
maturity  of  12  months  or  less  at  the  time 
the  Lender  submits  the  application  for 
guaranty.'  The  Lender  shall  pay  the 
guarantee  fee  on  a  loan  with  a  maturity 
in  excess  of  12  months  within  90 
calendar  days  of  the  date  of  SBA's 
approval  as  stated  in  the  loan 
authorization.  Like  fees  shall  be  paid  for 
increases  in  the  loan  amount.  If  the 
guaranty  fee  is  not  paid  by  the  Lender 
within  this  time  period.  SBA  shall  send 
the  Lender  a  written  notice  (bill) 
requesting  payments.  The  guaranty  will 
be  subject  to  termination  if  SBA  does 
not  receive  the  fee  within  the  time 
period  stated  in  the  notice. 


(c)  Who  pays.  The  Participating 
Lender  is  responsible  for  paying  the 
guarantee  fee  to  SBA.  For  guaranty 
loans  having  a  maturity  of  12  months  or 
less,  the  Lender  (having  paid  the  fee  to 
SBA)  may  charge  the  borrower  for  the 
guaranty  fee  upon  approval  of  the  loan 
by  SBA.  For  guaranty  loans  with 
maturities  exceeding  12  months,  a  lender 
(having  paid  the  guaranty  fee  to  SBA 
and  made  the  first  disbursement  on  the 
loan)  may  charge  the  borrower  for  the 
guaranty  fee.  The  borrower  may  use 
loan  proceeds  to  pay  the  fee. 

(d)  Reinstatement  of  guaranty.  SBA 
may.  at  its  sole  discretion,  reinstate  a 
guaranty  that  was  cancelled  for  failure 
to  pay  the  guaranty  fee,  where  SBA 
determines  that  such  Lender's  failure 
was  not  intentional  and  not  part  of  a 
recurring  pattern.  SBA  shall  not 
reinstate  a  guaranty  if  the  fee  is  unpaid 
at  the  time  the  borrower  defaults  and  if 
such  default  continues  uncured  for  sixty 
days  or  if  SBA  determines  that  there  has 
been  a  substantial  adverse  change  in  the 
borrower's  condition. 

(e)  Refunds.  (1)  SBA  shall  refund  the 
guaranty  fee  submitted  with  the 
application  for  loans  with  a  maturity  of 
12  months  or  less,  when  an  application 
is  withdrawn  prior  to  approval  by  SBA. 
or  declined  by  SBA,  When  SBA 
substantially  changes  the  Lender's  loan 
terms  and  then  approves  the  loan,  the 
Lender  must  request  a  refund  in  writing  ^ 
within  thirty  calendar  days  of  such 
approval,  if  the  changed  terms  are  not 
accepted.  (2)  SBA  shall  refund  the 
guarantee  fee  for  a  loan  with  a  maturity 
exceeding  12  months  only  when  the 
Lender  has  not  made  any  disbursement 
on  the  guaranteed  loan  and  requests  the 
refund  and  cancellation  of  the  guaranty 
in  writing. 

§  120.104-2    Service  and  commitment  fees. 

(a)  Service  fees. — (1 )  Re<^ular  service. 
The  Lender  may  charge  SBA  a  service 
fee  for  servicing  immediate  participation 
loans  or  guaranty  loans  where  SBA  has 
purchased  its  guaranty  portion  but  has 
not  assumed  responsiblity  for  servicing 
the  loan.  The  Lender  may  also  charge  a 
service  fee  where  the  guaranty  portion 
has  been  transferred  with  SBA  s  consent 
by  the  Lender  to  a  third  party.  The 
Lender  shall  deduct  such  fee  only  from 
interest  collected  for  the  account  of  SB.\ 
or  a  third  party  and  only  so  long  as  the 
Lender  is  servicing  the  loan.  The  fee 
shall  not  be  added  to  any  amount  the 
borrower  is  obligated  to  pay  under  the 
loan.  Fees  on  guaranty  loans  after  SBA 
purchase  are  determined  by  the  initial 
percent  r  f  SBA  guarantee.  Where  SBA's 
share  of  an  immediate  participation  or 
guananteed  loan  is  seventy-five  (75) 
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percent  or  less,  the  service  fee  shall  be 
three-eighths  ( ''».)  of  one  (1)  percent  per 
annum  on  the  unpaid  principal  balance 
of  SBA's  share  of  the  loan.  Where  SBA's 
share  of  anv  immediate  participation  or 
guaranteed  loan  is  in  excess  of  seventy- 
five  (75)  percent,  the  service  fee  shall  be 
one-fourth  (  v, )  of  one  (1 )  percent  per 
annum  of  the  unpaid  principal  balance 
of  SBA's  share  of  the  loan.  The  fee  a 
Lender  receives  for  servicing  a  loan  for 
the  benefit  of  a  third  party  is  negotiated 
between  the  two  parties  and  is  not 
subject  to  the  limitations  set  forth 
above. 

(2)  Loan  extension.  An  additional 
service  fee  not  exceeding  one  (1)  percent 
of  the  outstanding  amount  of  the 
principal  may  be  paid  by  the  borrower 
to  the  Lender  in  consideration  for 
extending  the  term  or  refinancing  the 
indebtedness  where  the  extension 
results  in  a  term  that  exceeds  ten  years. 

(3)  Extraordinary  service.  Subject  to 
prior  written  SBA  approval,  if  a  loan 
will  have  extraordinary  servicing  needs, 

,  a  Lender  may  charge  the  applicant  a 
service  fee  not  to  exceed  2  percent  per 
annum  on  the  outstanding  balance  of 
such  loan  (2  percent  of  the  amount 
approved,  in  the  case  of  construction 
loans).  If  the  extraordinary  services  are 
required  only  for  part  of  the  loan,  or  for 
part  of  the  collateral  for  a  loan,  such 
service  fee  shall  be  applied  only  to  that 
part  of  the  loan,  or  for  the  part  secured 
by  such  collateral.  In  no  event  may  such 
service  fee  represent  additional  interest 
or  profit  on  the  loan.  The  fee  charged 
shall  be  commensurate  with  the  extra 
service  provided  and  shall  be  requested 
by  the  Lender  and  jdstified  in  writing 
prior  to  approval  of  the  loan.^ 

(b)  No  late  payment  or  prepayment 
fees.  Fees  for  handling  late  payments 
and  fees  or  penalties  for  partial  or  full 
prepay^nent  of  the  loan  shall  not  be 
charged  in  connection  with  any  SBA 
loans. 

(c)  Commitment  fee  for  Export 
Revolving  Line  of  Credit  (ERLCI  loans. 
After  SBA  approves  a  loan  under  the 
ERLC  program,  a  Lender  may  charge  the 
borrower  a  commitment  fee  of  one- 
quarter  ('/-t)  of  one  (1)  percent  [or  $200 
minimum)  of  the  loan.  (See  §  122.54-4  of 
this  Chapter  relating  to  Export 
Revolving  Lines  of  Credit.) 

(d)  Fees  for  representatives.  Except  as 
herein  provided,  no  applicant  for  SBA 
Financial  Assistance  shall  be  required 
to  pay  the  Lender,  an  Associate  of  the 
Lender  or  any  party  designated  by 
either,  any  fees  or  charges,  for  any 
goods  or  services,  including  insurance, 
as  a  condition  of  the  Lender's 
participation  in  an  SBA  loan.  See  also 
Parts  103  and  104  of  this  Chapter, 
expecially  section  103.13-5. 


(e)  Fees  for  other  services.  Payment  of 
bonus,  or  brokerage  fees  or  commissions 
for  the  purpose  of.  or  in  connection  with, 
obtaining  financial  assistance  through 
SBA  is  prohibited.  A  Lender  or 
Associate  may  charge  an  applicant 
reasonable  fees  on  an  hourly  basis  for 
necessary  services  actually  performed 
at  the  request  and  for  the  primary 
benefit  of  the  applicant.  Nothing 
contained  herein  shall  be  deemed  to 
authorize  any  Lender  to  impose  upon  an 
applicant  fees  or  charges  (including 
origination  or  packaging  fees),  any  part 
of  which  defrays  the  Lender's  overhead 
cost;  for  example,  payments  for  services 
of  counsel,  accountants,  financial 
analysts,  etc..  who  are  salaried 
employees  of  the  Lender  or  its 
Associate.  An  opinion  on  the  validity  of 
the  loan  or  its  compliance  with  SBA 
requirements  serves  the  interest  of  the 
Lender  and  is  part  of  its  overhead  cost. 
If  the  Lender  needs  additional 
appraisals,  abstracts  of  title  or  other 
record  searches  for  the  processing  or  as 
a  condition  of  the  disbursement  of  a 
loan,  the  Lender  or  an  Associate  (with 
the  consent  of  the  applicant  in  either 
case)  may  prepare  such  documentation 
for  a  reasonable  fee.  Legible  copies  of 
any  such  documents  shall  be  made 
available  to  the  applicant,  together  with 
any  supporting  workpapers  that  the 
applicant  may  request.  If  the  same  law 
firm  represents  both  Lender  and 
applicant,  with  the  applicant's  consent 
and  pursuant  to  applicable  bar  and 
court  rules,  such  law  firm  may  charge 
applicant  reasonable  fees  for  the 
services  rendered  to  and  for  the  benefit 
of  the  applicant.  SBA  has  no  national 
standard  as  to  what  is  reasonable.  The 
SBA  district  offices  determine  what  fee 
is  reasonable  on  a  case  by  case  basis.  A 
Lender  may  be  reimbursed  by  the 
borrower  for  any  reasonable  out-of- 
pocket  expenses  incurred  for  filing  or 
recordation  necessary  to  perfect  a 
security  interest  in  the  assets  of  the 
borrower,  including  title  insurance.  A 
Lender  shall  not  require  that  borrower 
pay  points,  and  add-on  interest  may  not 
be  used.  A  Lender  may  receive  the  fees 
authorized  under  this  paragraph,  and  no 
others,  whether  or  not  the  requested 
loan  is  made.  See  also  §§  120.104-2(a) 
and  120.301-3  of  this  chapter. 

(f)  Report  on  fees.  The  applicant  shall 
certify  the  names  of  all  attorneys, 
accountants  or  other  representatives, 
including  the  Participating  Lender  or  its 
Associate,  engaged  by  the  applicant  for 
a  fee  in  connection  with  the  Financial 
Assistance  being  requested,  as  well  as 
the  amounts  paid.  SBA  Form  159 
(Compensation  Agreement)  shall  be 
used  therefor. - 
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SBA  loans  are  also  subject  to  the 
provisions  and  requirements  of  other 
legislation  such  as  the  Freedom  of 
Information.  Privacy,  Right  to  Financial 
Privacy,  Paperwork  Reduction,  Flood 
Disaster  Protection.  Lead-Based  Paint 
Poisoning  Prevention,  Equal  Credit 
Opportunity,  Occupational  Safety  and 
Health,  Consumer  Credit  Protection 
Acts,  Civil  Rights  Legislation  and 
various  Executive  Orders.  Therefore, 
SBA  may  *  request  data,  agreements,  or 
acknowledgements  to  support  or 
document  compliance  with,  and  respond 
to  reporting  requirements  of,  these 
statutes  in  addition  to  the  data  required 
to  make  an  informed  credit  decision. 
(See  Parts  112. 113. 116  and  117  (when 
issued)  of  this  chapter.) 

Subpart  B — Loan  Administration 

§120.200    Genwvi. 

This  subpart  outlines  the  general  loan 
administration  policies  applicable  to 
SBA  Financial  Assistance. 

f  120.200-1    Servicing  direct  or  imimdlate 
participaton  loans. 

Immediate  participation  loans  which 
are  closed  by  the  Lender  shall  be 
serviced  by  the  Lender,  and  immediate 
participation  loans  or  direct  loans 
closed  by  SBA  shall  be  administered  by 
SBA.  However,  SBA  reserves  the  right  to 
transfer  the  servicing  of  an  immediate 
participation  loan  from  the  Lender  to 
SBA  and,  with  mutual  agreement,  from 
SBA  to  the  Lender. 

§  120.200-2    Servicing  guaranteed  loana. 

Guaranteed  loans  shall  be  serviced  by 
the  Lender.  The  Lender  shall  hold  the 
note,  instruments  of  hypothecation,  and 
all  other  agreements,  documents,  and 
instruments  required  in  connection  with 
such  loans.  The  Lender  shall  receive  all 
payments  of  principal  and  interest  on 
the  loan  until  such  time  as  SBA  may 
complete  the  purchase  of  its  guaranteed 
share  of  the  loan,  i.e.,  when  SBA 
perfects  the  paperwork  necessary  to 
process  disbursement  and  SBA's 
purchase  of  its  share  of  a  guaranteed 
loan  is  complete.  The  Lender  shall 
thereupon  assign  the  note  and  the  other 
loan  instruments  to  SBA  and  loan 
servicing  shall  become  the  responsibility 
of  SBA.  With  SBA's  written  consent  the" 
lender  may  continue  to  service  the  loan 
after  purchase.  In  such  case,  the  Lender 
shall  execute  a  certificate  of  interest 
evidencing  SBA's  percentage  of  the  loan 
and  shall  continue  to  service  the  loan 
and  be  the  holder  of  the  note  and  the 
other  instruments,  until  SBA  makes  a 
written  request  for  the  transfer  of  loan 
servicing  the  SB.^:  the  Lender  shall 
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thereupon  assign  and  deliver  to  SBA  all 
loan  instruments  immediately  after  the 
receipt  of  such  a  transfer  request  from 
SBA^ 

§  120.201     Servicing  requirements. 

§  120.201-1    Prior  consent  required. 

The  holder  of  the  note  shall  not, 
without  the  prior  written  consent  of  the 
other  participant: 

(a)  Alteration.  Make  or  consent  to  any 
substantial  alteration  in  the  terms  or 
conditions  of  any  loan  instrument.  For 
the  purpose  of  this  paragraph, 
"substantidl"  includes,  but  is  not  limited 
to,  increases  in  principal  amount  or 
interest  rate  or  any  action  that  benefits 
o--  confers  a  preference  on  the  holder: 

(b)  Release  of  collateral.  Make  or 
consent  to  release  of  collateral  having  a 
cumulative  value  as  reasonably 
determined  by  the  holder  of  the  note, 
which  is  mure  than  20  percent  of  the 
original  loan  amount; 

(c)  Accelerate  maturity.  Accelerate 
the  maturity  of  any  note: 

(d)  Sue.  Sue  upon  any  loan  instrument; 

(e)  Waive  claim.  Waive  any  claim 
against  any  borrower,  guarantor, 
obligor,  or  standby  creditor  arising  out 
of  any  loan  instrument: 

(f)  Increase  amount  of  prior  lien. 
Increase  the  amount  of  any  prior  lien 
held  by  the  Lender  on  property  securing 
an  SBA-guaranteed  loan. 

§  120.202    SBA  purchase  of  guaranteed 
loans. 

§  120.202-1    SBA  purchase  determination. 

SBA  shall  have  the  right  at  any  time  to 
purchase  its  guaranteed  percentage  of 
the  loan  if  SBA  shall  determine  that 
such  purchase  is  in  the  best  interest  of 
the  Government. 

§120.202-2    No  waiver.  I 

Purchase  by  SBA  of  its  guaranteed 
share  shall  not  waive  any  right  of  SBA 
arising  from  Lender's  negligence, 
misconduct  or  violation  of  these 
regulations,  the  guaranty  agreement  or 
the  loan  instruments. 

§  1 20.202-3    Rate  of  interest  to  borrower. 

When  SBA  purchases  its  share  of  a 
loan,  the  rate  of  interest  payable  by  the 
borrower  on  SBA's  share  shall  be  the 
same  as  the  rate  of  interest  provided  in 
the  note.  On  those  loans  with  a 
fluctuating  interest  rate,  the  interest 
paid  to  SBA  shall  be  the  rate  in  effect  at 
the  time  of  default  where  a  default  has 
occurred,  or  at  that  rate  in  effect  at  the 
time  of  purchase  where  no  default  has 
occurred. 


§  120.202-4    Accrued  interest  to  holder. 

When  SBA  purchases  its  guaranteed 
share,  its  payment  to  the  holder  of 
accrued  interest  to  the  date  of  purchase 
shall  be  at  the  rate  of  interest  provided 
in  the  note.  On  those  loans  with  a 
fluctuating  interest  rate,  the  SBA's 
payment  of  accrued  interest  shall  be  at 
that  rate  in  effect  at  the  time  of  default 
where  a  default  has  occurred,  or  at  that 
rate  in  effect  at  the  time  of  purchase 
where  no  default  has  occurred. 

§  120.202-5    When  SBA  does  not  purchase. 

SBA  shall  be  released  from  obligation 
to  purchase  its  share  of  the  guaranteed 
loan  unless  the  Lender  has  substantially 
complied  with  all  of  the  provisions  of 
these  regulations,  the  Guaranty 
Agreement  and  the  loan  authorization, 
or  upon  the  happening  of  any  one  or 
more  of  the  following  events: 

(a)  Defective  closing.  Failure  of  the 
Lender  to  close  and  disburse  the  loan 
substantially  in  accord  with  the  terms 
and  requirements  of  the  loan 
instruments,  or  to  service  the  loan  in  a 
prudent  manner,  either  of  which  may 
result  in  a  substantial  loss  on  the  loan; 

(b)  Full  payment.  Payment  in  full  of 
the  amount  due  on  the  note; 

(c)  Request  to  terminate.  Receipt  by 
SBA  of  written  request  from  the  Lender 
to  terminate  the  guarantee:  or 

(d)  Non-payment  of  guaranty  fee. 
Failure  of  the  Lender  to  pay  the 
guaranty  fee  es  required  by  Section 
120.104-1  (c)  and  (d): 

(e)  Late  demand.  Failure  of  the  Lender 
to  demand  purchase  of  an  unpaid 
guaranteed  portion  or  to  request  an 
extension  of  maturity  within  one  year 
after  the  maturity  of  the  note:  Provided, 
however.  That  if  SBA  denies  the  request 
to  extend  the  loan,  the  Lender  shall  have 
6  months  from  the  date  of  such  denial  to 
demand  that  SBA  purchase  the 
guaranteed  portion  of  the  loan. 

§  120.203    Collection  policy. 

It  is  the  policy  of  SBA  to  insist  upon 
prompt  payments,  and  upon  compliance 
with  all  conditions  of  the  note,  mortgage 
and  loan  agreement.  Any  request  for 
relief  should  be  directed  to  the 
Participating  Lender  or  the  SBA  field 
office,  whichever  is  servicing  the  loan. 
In  order  to  aid  and  assist  borrowers  in 
the  discharge  of  their  financial 
obligations,  it  is  the  policy  of  SBA  to 
advise  and  counsel  with  borrowers  in  all 
aspects  of  their  business,  with  a  view  to 
the  development  of  a  healthy,  growing 
concern  \ 


§  120.204    Liquidation  of  loans  and 
security. 

§  120.204-1     Liquidation  policy. 

(a)  Assist  and  protect  business.  It  is 
the  policy  of  SBA  to  aid,  counsel,  assist 
and  protect  small  concerns  to  which 
loans  have  been  made.  Ordinarily,  the 
liquidation  of  the  property  securing  a 
loan  will  not  be  resorted  to  if  there 
appears  to  be  any  reasonable  prospect 
that  the  loan  may  be  repaid  by  the 
borrower  or  a  guarantor  (other  than 
SBA)  within  a  reasonable  period. 

(b)  Sale  and  conversion  of  loans. — (1) 
Sale  of  direct  loan.  SBA  is  authorized  to 
effect  the  sale  of  any  direct  loan  upon 
payment  of  the  full  amount  of  the 
borrower's  obligation.  The  consent  of 
the  borrower  is  not  required. 

(2)  Conversion  of  direct  loans. 
Direct  loans  may  be  converted  to 

guaranteed  loans  or  to  immediate 
participation  loans. 

(3)  Conversion  of  immediate 
participation  loan. 

An  immediate  participalion  loan  may 
be  converted  to  a  guaranteed  loan  or  a 
loan  wholly  owned  by  the  participating 
institution  without  the  borrower's 
approval  upon  payment  of  the  unpaid 
amount  of  SBA's  participation  in  such 
loan,  together  with  accrued  interest  due 
thereon  and  any  advances  that  may 
have  been  made  by  SBA. 

§  120.204-2    Foreclosure  of  collateral. 

(a)  Liquidation  of  collateral 
Liquidation  of  the  security  may  be 
approved  when  any  one  of  the  following 
conditions  exists: 

(1)  A  borrower  is  in  default  in  the 
payment  of  one  or  m.ore  installments 
due  under  a  note  or  has  defaulted  in  the 
performance  of  conditions  contained  in 
the  note,  loan  agreement,  other 
instrument,  or  a  security  instrument,  and 
the  failure  to  cure,  or  to  attempt  to  cure, 
such  defaults  is  due  to  (i)  lack  of 
diligence:  (ii)  lack  of  managerial  ability 
which  the  borrower  has  failed  to  correct; 
(iii)  other  circumstances  within  the 
borrower's  control;  or  (iv)  the  inability 
of  the  borrower  to  remedy  the  default"; 

(2)  Foreclosure  or  other  creditor's 
rights  proceedings  have  been  instituted 
which  may  jeopardize  the  interests  of 
the  Government; 

(3)  A  borrower  has  filed  a  voluntary 
petition  or  an  involuntary  petition  has 
been  filed  against  the  borrower  pursuant 
to  any  of  the  provisions  of  the 
Bankruptcy  Code,  as  amended; 

(4)  A  receiver  has  been  appointed  or 
other  judicial  action  taken  for  the 
purpv  se  of  liquidating  the  borrower's 
assets; 
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(5)  The  borrower  has  made  an 
assignment  for  the  benefit  of  creditors; 

(6)  The  borrower  is  in  default  and  has 
discontinued  or  abandoned  the  business 
or  has  not  submitted  an  acceptable  plan 
of  payment; 

(7)  The  borrower  has  failed  to  disclose 
in  the  loan  application  any  fact  deemed 
by  SBA  to  be  material  or  any  false 
statement  or  material  misrepresentation 
by,  on  behalf  of.  or  for  the  benefit  of  the 
borrower  has  been  made  in  any 
document  submitted  in  connection  with 
a  loan  application. 

(b)  Disposal  of  collateral.  Real  and 
personal  property,  including  contracts 
and  claims,  pledged  as  security  for  a 
loan  which  is  in  default  may  be  sold  in 
accordance  with  the  provisions  of  the 
related  security  instrument. 

(1)  Competitive  bids  or  negotiated 
sale.  SBA  or  the  participating  lender 
generally  shall  offer  acquired  or 
collateral  properties  for  public  sale. 
Such  sales,  unless  otherwise  authorized, 
will  be  ordinarily  effected  through 
competitive  bids  at  an  auction  sale  or  a 
sealed  bid  sale.  Where  property  cannot 
be  sold  advantageously  at  auction  or 
sealed  bid  sale,  a  negotiated  sale  of  the 
property  may  be  authorized.  The  right, 
title  and  interest  of  SBA  in  property  sold 
will,  unless  otherwise  authorized,  be 
conveyed  by  an  appropriate  bill  of  sale 
or  deed,  without  representation  or 
warranty. 

(2)  Lease  of  acquired  property.  SBA 
does  not  favor  renting  or  leasing 
acquired  property  or  the  granting  of 
options  to  purchase.  In  those  instances 
where  the  property  cannot  be  sold 
advantageously  and  it  appears  to  be  in 
the  interests  of  the  Government  to  lease 
the  property,  proposals  for  a  lease  will 
be  considered.  Any  such  proposals  shall 
provide  for  termination  by  SBA  upon  the 
giving  of  reasonable  notice  when  a 
favorable  offer  to  purchase  is  received. 

(c)  Recoveries  and  security  interests 
shared.  All  payments  or  recoveries  on  a 
loan  as  well  as  all  reasonable  expenses 
(including  advanceyfor  the  care, 
preservation,  and  maintenance  of 
collateral  securing  the  loan)  incurred  by 
SBA  or  the  Participating  Lender,  and 
any  security  interest  or  guaranty 
(excluding  SBA's  guaranty)  which  the 
Participating  Lender  or  SBA  may  hold  or 
receive  in  connection  with  a  loan  shall 
be  shared  ratably  by  SBA  and  such 
Lender  in  accordance  with  their 
respective  interests  in  the  loan. 

(d)  Guarantors.  Guarantors  of 
financial  assistance,  other  than  SBA, 
shall  have  no  rights  of  contribution 
against  SBA  on  a  guaranteed  loan.  SBA 
shall  not  be  deemed  to  be  a  coguarantor 
with  any  other  guarantors. 


Subpart  C— Loan  Participants 

§120.300    Policy 

SBA  is  authorized  to  make  in  its 
discretion  participation  loans  in 
cooperation  with  banks  and  other 
Lending  Institutions,  excluding  small 
business  investment  companies  licensed 
by  SBA.  through  agreements  to 
participate  on  an  immediate  or  deferred 
(guaranty)  basis.  Such  agreements  do 
not  obligate  SBA  to  participate  in  any 
particular  loan  or  loans  that  a  lender 
may  submit.  The  existence  of  a 
participation  agreement  does  not  limit 
SBA's  right  to  determine  from  time  to 
time,  as  a  matter  of  general  policy  or 
with  respect  to  particular  loans,  the 
ratio  between  its  share  of  a  loan  and  the 
Lender's  share,  or  SBA's  right  to 
withhold,  at  its  sole  discretion,  approval 
of  a  proposed  transfer  of  the  guaranteed 
portion  of  any  loan. 

§120.301     Operation  of  allloan 
participants. 

§  120.301-1     Preferences. 

.\o  agreement  io  participate  under  the 
Small  Business  Act  shall  establish  any 
preferences  in  favor  of  the  Participant. 
"Preferences  "  as  used  in  this  regulation 
include,  but  are  not  limited  to,  (a)  any 
arrangement  giving  a  Participating 
Lender  a  preferred  position  over  the 
SBA  position  as  regards  repayment, 
collateral  or  guarantees  in  connection 
with  the  loan,  (b)  any  requirement  that 
the  borrower  accept  a  separate  or 
companion  loan  which  results  in  a 
preferred  position  for  the  Participant  or 
(c)  any  requirement  that  a  borrower 
purchase  a  certificate  of  deposit  or 
maintain  a  compensating  balance  which 
is  not  under  the  unrestricted  control  of 
the  borrower.  For  loans  made  in 
participation  with  offices  of  the  Farm 
Credit  Administration  see  Section 
120.102-10(0. 

§  120.301-2    Sale  or  transfer  of  guaranteed 
portion. 

As  provided  in  SBA  Form  750  and 
750B  (Loan  Guaranty  Agreements)  a 
Lender  may  transfer  the  entire 
guaranteed  portion  pursuant  to  a 
transfer  instrument  (hereinafter  referred 
to  as  a  secondary  participation 
agreement):  Provided,  That  prior  to  the 
execution  thereof: 

(a)  Documents.  The  duly  executed 
note  and  settlement  sheet(s)  underlying 
the  transaction,  and  such  other 
documents  as  SBA  may  expressly 
require  have  been  submitted  by  the 
Lender  to  SBA  - ; 

(b)  Fees  approved.  All  fees,  including 
fees  to  agents  (as  defined  in  Section 


103.13-2  of  this  Chapter)  paid  or  to  be 
paid  by  the  borrower  in  connection  with 
the  loan  have  been  approved  by  SBA; 

(c)  Full  disbursement.  The  full  amount 
of  the  loan,  as  authorized,  has  been 
disbursed  by  the  Lender  to  the 
borrower; 

(d)  Guaranty  fees  paid.  All  guaranty 
fees,  including  fees  otherwise  payable  in 
installments,  have  been  paid  in  full;  and 

(e)  Terms.  The  terms  of  sale  do  not 
obligate  the  Lender  or  SBA  to 
repurchase  under  any  circumstances 
other  than  those  provided  for  in  the  said 
secondary  participation  agreement. 
Execution  of  the  said  secondary 
participation  agreement  by  SBA  shall 
not  relieve  any  Lender  of  the  obligation 
of  compliance  with  all  legal 
requirements  relating  to  the  sale  or  other 
transfer  of  securities,  including  (but  not 
limited  to)  "Blue  Sky"  laws,  and  the 
statutes  administered  by  the  Securities 
and  Exchange  Commission 

§  120.301-3    Service  to  borrowers. 

Subject  to  Section  120.102-10, 
Lenders,  their  Associates  or  the 
designee  of  either  may  provide  services 
to  and  contract  for  goods  with  any  small 
concern  only  after  full  disbursement  of 
the  loan  to  the  small  concern  or  to  an 
account  not  controlled  by  the  Lender. 
Associate  or  designee  of  either.  Where 
Lender  or  any  Associate  or  the  designee 
of  either  provides  services  permitted 
under  Subpart  A  of  this  Part,  such 
services  shall  be  furnished  on  a  time 
basis  pursuant  to  a  written  contract 
approved  by  the  board  of  directors, 
partners,  or  proprietor  of  the  small 
concern.  Records  of  time  spent  and 
charges  made  for  such  services  shall  be 
maintained  for  examination'  by  SBA. 
Charges  made  shall  not  exceed  those 
charged  by  established  professional 
consultants  providing  similar  services. 

§  120.301-4    Advertisement  of  relationship 
with  SBA. 

A  Lender  may  make  reference  in  its 
advertising  to  its  participation  with  SBA 
by  the  use  of  phrases  such  as  "a 
participation  with  SBA  in  loans  to  small 
business"  or  "solely  engaged  in 
participant  with  SBA  in  loans  to  small 
business":  Provided,  however,  That  no 
such  advertising  shall  state  or  imply  that 
such  Lender,  or  any  of  its  borrowers, 
will  enjoy  preferential  treatment  from 
SBA;  or  be  false  or  misleading  in  any 
other  respect;  and  Provided,  further. 
That  such  advertising  shall  not  make 
use  of  SBA's  seal  or  any  facsimile 
thereof. 
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§  1 2030 1  -5    Requirwneni  f or  aH 
participants. 

A  participating  Financial  Institution 
must  meet  all  of  the  following 
requirements: 

(d)  Capability.  Have  a  continuing 
capability  to  evaluate,  process,  close, 
disburse,  and  service  loans  authorized 
to  be  made  by  SBA  to  small  business 
cnncerns.  Such  capability  will  be 
deemed  to  exist  when  the  Financial 
Lnstitutions  operations  are  at  all  times 
conducted  by  persons  possessing  the 
above  listed  capability.  The  Financial 
Institution  shall  hold  itself  out  to  the 
public  as  engaged  in  the  making  of  such 
loans,  and  shall  maintain  a  reasonably 
accessible  office  in  its  own  name,  have 
a  listed  telephone  number,  and  be  open 
to  the  public  during  regular  business 
hours. 

(b)  Good  character  and  reputation. 
Have  continuing  good  character  and 
reputation.  A  lending  institution  will  be 
deemed  to  possess  good  character  and 
reputation  if  each  holder,  direct  or 
indirect,  of  ten  (10)  percent  or  more  of  its 
voting  power,  and  all  members  of  its 
management  fincluding  managers  snd 
other  key  employees,  officers  and 
directors)  possess  good  character  and 
reputation.  Good  character  and 
reputation  shall  be  deemed  absent  if  any 
of  the  above  mentioned  is  or  are 
currently  incarcerated,  on  parole  or 
probation,  or  has  or  have  been  indicted 
for.  formally  charged  with  or  convicted 
of  a  felony,  or  suffered  an  adverse  final 
judgment  in  any  case  involving  a  breach 
of  trust  or  the  violation  of  a  law  or 
regulation  protecting  the  integrity  of 
business  transactions. 

(c)  Financing  subsidiaries.  Not  be 
engaged  (or  planning  to  engage] 
primarily  in  financing  the  operalions  of 
an  affiliate  as  defined  in  Part  121  of  this 
Chapter. 

(d)  Supervision  and  examination.  Be  a 
financial  institution  subject  to 
continuing  supervision  and  examination 
by  a  State  or  Federal  chartering, 
licensing,  or  similar  regulatory  authority 
ss  SBA  may  deem  satisfactory,  such  as 
a  State  or  National  bank,  or  a  State  or 
Federal  savings  and  loan  association. 

§  120.302 
SBA. 


Loan  participants  regulated  by 


§  120..102-1     Smail  Business  Lending 
Companies. 

Prior  to  January  4.  1982,  SBA 
Regulations  provided  that  any  lending 
institution  which  was  not  subject  to 
continuing  supervision  and  examination 
by  a  State  or  Federal  regulatory 
authority,  could  be  approved  as  a 
Participating  Lender  subject  to  certain 
conditions.  Such  a  Lender  was  referred 


to  as  a  "Subsection  (b)  Lender"  and  is 
presently  known  as  a  "Small  Business 
Lending  Com.pany"  or  "SBLC".  Effective 
January  4, 1932,  SBA  does  not  accept 
aplications  for  SBLC  status  but  existing 
SBLC's  continue  to  participate  with  SBA 
and  be  subject  to  supervision  and 
examination  by  SBA. ^  in  addition  to  the 
requirements  set  forth  in  Section 
120.301-S(a)  through  (c).  an  SBLC  shall: 

(a)  Business  purpose.  Be  a  corporation 
(profit  or  non-profit)  engaged  solely  in 
the  making  of  loans  under  Section  7(a) 
(except  Section  7(a)(13))  of  the  Act  in 
participation  with  SBA. 

(b)  Subject  to  SBA  supervision. 
Maintain  a  written  agreement  with  SBA 
whereby  it  will  be  subject  to  supervision 
and  examination  by  SBA  and  to  conduct 
its  business  operations  in  accordance 
with  all  applicable  SBA  regulations. 

(c)  Capital  structure.  Have 
unencumbered  paid-in  capital  and  paid- 
in  surplus  of  at  least  $500,000  or  ten 
percent  of  the  aggregate  of  its  share  of 
all  outstanding  loans,  whichever  shall 
be  more. 

(d)  Capital  impairment.  Maintain  at 
all  times  an  unimpaired  capital. 
Impairment  shall  be  deemed  to  exist 
when  the  retained  earnings  deficit 
exceeds  fifty  percent  of  the  combined 
paid-in  capital  and  paid-ip-surplus, 
excluding  treasury  stock.  SBA  shall  be 
given  prompt  written  notice  of  any 
capital  impairment.  Until  the  said 
impairment  is  cured,  a  Lender  shall  not 
present  any  loans  to  SBA  for  guaranty. 

(e)  Issuance  of  securities.  Without 
prior  written  SBA  approval,  it  shall  net 
issue  any  securities  including  stock 
options  and  debt  securities  except  stock 
dividends  and  common  stock  issued  for 
cash  or  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to 
principal  and  interest  by.  the  United 
States. 

|f)  Voluntary  capital  reduction. 
Without  prior  written  SBA  approval,  it 
shall  not  voluntarily  reduce  its  capital, 
or  purchases  and  hold  more  than  two  (2) 
percent  of  any  class  or  combination  of 
classes  of  its  stock. 

(g)  Reserves  for  losses.  Maintain  a 
reserve  in  the  amount  of  anticipated 
losses  on  loans  and  receivables. 

(h)  Maintenance  of  records.  Maintain 
accurate  and  current  financial  records, 
including  books  of  account.*  All 
financial  records,  minutes  of  meetings  of 
stockholders,  directors,  executive 
committees,  or  other  officials,  and  all 
documents  and  supporting  materials 
relating  to  its  transactions  shall  be 


^OMB  approval  No.  3245  0077  will  be  amended  to 
include  all  unapproved  SBLC  reporting  and 
recordkeeping  requiremenls. 

*OMB  approval  No.  3245-0077. 


maintained  at  its  principal  business 
office.  Provide,  however.  That  securities 
held  by  a  custodian  pursuant  to  a 
written  agreement  shall  be  exempt  from 
this  requirement. 

(i)  Preservation  of  records.  Preserve, 
for  the  periods  hereinafter  specified  and 
in  a  manner  that  permits  the  immediate 
location  thereof,  such  documents  which 
are  the  basis  for  financial  statements 
required  by  Section  120.303-2  (and  of 
the  accompanying  independent  public 
accountant's  opinion),*  and  shall: 

(1)  Preserve  permanently — 

(i)  All  general  and  subsidiary  ledgers 
(or  other  records)  reflecting  asset, 
liability,  capital  stock  and  surplus, 
income,  and  expense  accounts; 

(ii)  All  general  and  special  journals  (or 
other  records  forming  the  basis  for 
entries  in  such  ledgers);  and 

(iii)  The  corporate  charter,  bylaws, 
application  for  determination  of 
eligibility  to  participate  with  SBA,  and 
all  minutes  books,  capital  stock 
certificates  or  stubs,  stock  ledgers,  and 
stock  transfer  registers. 

(2)  Perserve  for  all  least  six  years 
following  final  disposition  of  the  related 
loan — 

(i)  All  applications  for  financing 

(ii)  Lending,  participation,  and  escrow 
agre.3ments; 

(iii)  Financing  instruments; 

(iv)  All  other  documents  and 
supporting  material  relating  to  such 
loan,  including  correspondence. 
Records  and  other  documents  referred 
to  in  this  paragraph  (i)  may  be  preserved 
by  reproduction:  Provided,  however. 
That  said  Lender  shall  cause  a  duplicate 
to  be  made  on  a  current  basis  and 
stored  separately  from  the  original  for 
the  time  required,  and  shall  maintain  at 
all  times  facilities  for  the  projection  and 
reproduction  of  the  records. 

(j)  Internal  control.  Adopt  a  plan 
designed  to  safeguard  its  funds  and 
other  assets,  to  assure  the  reliability  of 
its  personnel,  and  the  accuracy  of  its 
financial  data. 

(k)  Dual  control.  Maintain  dual 
control  over  disbursement  of  funds  and 
withdrawal  of  securities.  Disbursements 
shall  be  made  only  by  means  of  checks 
or  wire  transfers  authorized  by  the 
signatures  of  two  or  more  officers 
covered  by  the  said  Lender's  fidelity 
bond,  except  that  checks  in  amount  of 
Si. 000  or  less  may  be  signed  by  one 
bonded  officer.  Two  or  more  bonded 
officers,  or  one  bonded  officer  and  a 
bonded  employee,  shall  be  required  to 
open  safe  deposit  boxes  or  withdraw 
securities  from  safekeeping.  The  SBLC 
shall  furnish  to  each  depository  bank, 
custodian,  or  entity  providing  safe 
deposit  boxes,  a  cerufied  copy  of  the 
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resolution  implementing  the  foregoing 
control  procedures. 

(1)  Fidelity  insurance.  Maintain  a 
Brokers  Blanket  Bond,  Standard  Form 
14.  or  Finance  Companies  Blanket  Bond. 
Standard  Form  15.  or  such  other  form  of 
coverage  as  SBA  may  approve,  in  a 
minimum  amount  of  $25,000  executed  by 
a  surety  holding  a  certificate  of 
authority  from  the  Secretary  of  the 
Treasury  pursuant  to  6  U.S.C.  Section  6- 
13. 

(m)  Change  of  ownership  or  control. 
Report  any  proposed  change  of 
ownership  or  control  to  SBA.  Any 
change  of  ownership  or  control  is 
prohibited  without  prior  written 
approval  of  SBA.  Lender  shall  file 
request  for  approval  of  any  such  change 
with  the  Associate  Administrator  for 
Fmance  and  Investment.  SBA,        " 
Washington,  D.C.  20416.  Pending  such 
approval,  Lender  shall  neither  register 
the  proposed  new  owners  on  its  transfer 
books,  nor  permit  them  to  participate  in 
any  manner  in  the  conduct  of  its  affairs. 
Change  of  ownership  or  control  shall 
include: 

(1)  Any  transfer  of  ten  percent  or  more 
of  any  class  of  the  SBLC's  stock,  and 
any  agreement  providing  for  such 
transfer: 

(2)  Any  transfer  that  could  result  in 
the  beneficial  ownership  by  any  person 
or  group  of  persons  acting  in  concert  of 
ten  (10]  percent  or  more  of  any  class  of 
its  stock,  and  any  agreement  providing 
for  such  transfer, 

(3)  Any  merger,  consolidation,  or 
reorganization;  or 

(4)  Any  other  transaction  or 
agreement  that  in  fact  transfers  control 
(as  defined  in  Section  121.3-2(a)  of  this 
chapter).  If  transfer  of  ownership  or 
control  is  subject  to  the  approval  of  any 
State  or  Federal  chartering,  licensing,  or 
similar  regulatory  authority,  copies  of 
any  document  filed  with  such  authority 
shall,  at  the  same  time,  be  transmittedto 
the  SBA  District  Office  serving  the  area 
in  which  the  Lender's  principal  office  is 
located. 

(n)  Common  control.  Not  control,  be 
controlled  by  or  under  common  control 
with,  another  SBLC.  Without  prior 
written  SBA  approval.  Lender  shall  not 
have  any  officer,  director,  or  holder  of 
ten  (10)  percent  or  more  of  its  voting 
securities  who  Ts  an  officer,  director  or 
holder  of  ten  percent  or  more  of  the 
voting  securities  either  of  another  SBLC 
or  of  any  entity  which  directly  or 
indirectly  controls  or  is  under  common 
control  with  another  SBLC, 

(o)  Manatiement  se.'-vices.  Employ  a 
manager  only  with  SBA  approval.  An 
SBLC  may  employ  a  manager  or  advisor 
or  may  contract  for  managerial  or 
advisory  services,  subject  to  prior 


written  approval  of  SBA  and  subject  to 
the  supervision  of  its  board  of  directors 
The  contract  shall  specify  the  services 
to  be  rendered  to  the  SBLC  and  to  its 
applicants  and  borrowers. 

(p)  Prohibited  financm^.  Not  make  a 
loan  to  a  small  business  concern  which 
has  received  financing  (or  commitment 
therefore)  from  a  small  business 
investment  company  licensed  by  SBA 
which  is  its  "Associate",  as  defined  by 
section  120-2. 

(q)  Borrowed  Funds.  Without  SBA 
prior  written  approval  be  capitalized 
with  borrowed  funds.  Shareholders 
owning  ten  (10)  percent  or  more  of  any 
class  of  its  stock  shall  not  use  borrowed 
funds  in  purchasing  such  stock  unless 
the  net  worth  of  such  shareholders  is  at 
least  twice  the  amount  borrowed  or 
unless  such  shareholders  receive  SBA  s 
prior  written  approval  of  a  lesser  ratio. 

§  120.303     Reports  to  SBA  by  Small 
Business  Lending  Companies. 

§  120.303-1     General.  I 

All  reports  required  to  be  filed 
hereunder 'shall  be  transmitted  to  the 
Associate  Admfnistrafor  for  Finance 
and  Investment,  SBA,  Washington,  D.C, 
20416. 

§  120.303-2     Financial  reports  to  SBA. 

Within  three  months  after  the  close  of 
each  fiscal  year,  every  Small  Business 
Lending  Company  shall  submit  a 
financial  report  prepared  by  an 
independent  public  accountant 
approved  by  SBA.  When  requested  by 
SBA,  interim  financial  reports  shall  also 
be  submitted. 

I 
§  120.303-3     Litigation  reports. 

When  a  Small  Bjsmess  Lending 
Company  becomes  a  party  to  litigation 
or  other  legal  or  administrative 
proceedings,  including  any  action 
commenced  by  it.  or  by  a  security  holder 
thereof  in  a  personal  or  derivative 
capacity,  against  an  officer,  director,  or 
employee  of  the  SBLC  for  alleged  breach 
of  official  duty,  it  shall  w;thin  ten  (10) 
days  thereof  file  a  report  with  SBA 
describing  the  proceedings,  identity  of 
and  the  SBLC's  relationship  to  other 
parties  involved  and,  upon  request, 
submit  copies  of  the  pleadings  and  other 
documents  spenfied  by  Sh.\.  Where 
such  proceedings  have  been  terminated 
by  settlement  or  final  judgment,  the 
company  shall  within  ten  (10)  days 
advise  SB.A  of  the  terms  thereof.  The 
requirements  of  this  paragraph  are  in 
addition  to  the  requirements  of  SBA's 
Form  750  and  750B  (Loan  Guaranty 
Agreement). 


§  120.303-4    Reports  to  stock»>ol<torm. 

At  the  time  any  report  is  furnished  to 
its  stockholders  (including  any 
prospectus,  letter,  or  other  publicahon 
concerning  the  financial  operations  of 
said  Lender  or  any  of  its  borrowers)  it 
shall  file  three  copies  of  such  report  with 
SBA 

§  120.303-5     Reports  of  Changes. 

A  Small  Business  Lending  Company 
shall,  within  thirty  (30)  calendar  days  of 
the  event  in  question,  notify  SBA  in 
writing  (using  an  SBA  Form,  where 
appropriate)  of: 

(a)  Name  or  address.  Any  change  in 
its  name,  address  or  telephone  number; 

(b)  Charter  or  bylaws  Any  change  m 
its  charter  or  bylaws,  or  of  its  officers  or 
directors  (to  be  accompanied  by  a 
statement  of  personal  history): 

(c)  Capitalization.  Any  change  in 
capitalization  not  otherwise  required  by 
Section  120.302-1(0  to  be  reported  to 
SBA,  or 

(d)  Continued  eligibility.  Any  change 
in  the  circumstances  affecting  the 
validity  of  representations  on  the  basis 
of  which  SB.A  determined  that  the 
Lender  was  an  eligible  participant. 

(e)  Pledge  of  stock.  Whenever  ten  (10) 
percent  or  more  of  its  stock  is  pledged 
by  any  person  (or  group  of  persons 
acting  in  concert)  as  collateral  for 
indebtedness,  and  such  pledge  does  not 
involve  any  transfer  for  which  prior 
written  approval  of  SB.\  is  required 
under  section  120.302-lfm).  written 
notice  of  the  terms  of  such  transaction 
shall  be  furnished  to  SBA  by  the  pledgor 
within  thirty  (30)  calendar  days 
following  the  date  nf  the  transaction. 

§  120.303-6     Miscetlaneous  reports. 

Each  Small  Business  Lending 
Company  shall  file  with  SBA  such  other 
reports  as  SB.^  may  require  from  time  to 
timie  by  written  directive. 

§  120.304    Examination  of  Small  Business 
Lending  Companies. 

Each  Small  Business  Lending 
Company  is  subject  to  periodic 
examinations  by  the  Inspector  Genera! 
of  SBA,'  and  the  cost  of  such 
examination  shall  be  assessed  against  it. 
except  for  the  first  examination  SB.'^ 
may  waive  examination  in  the  case  of  a 
company  whose  operations  have  been 
suspended,  or  which  is  in  receivership. 
As  a  general  rule.  SB.A  will  not  assess 
examination  fees  for  special 
examinations  to  obtain  specific 
information.  The  fee  structure  for 
examinations  is  based  on  the  company's 
assets  as  of  the  date  of  the  latest 
audited  financial  statement  submitted  to 
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SBA  before  the  examination.  The  rate 
table  is  as  follows: 


Total  lee 

Total  assets 

Base 
lee 

Additional  lee 

$soo  ooo  Of  less 

$800 

None 

SSOOOOt  to  $1.000  000 

800 

0  1 2  perceni  ovef 
$500,000 

$'000001  to  $3,000,000 

1.400 

0  030  pef  cent  ovef 
$1,000,000 

$3  000  001  to  $5,000,000 

2.000 

O016  Dwcent  ovef 
$3  000  000 

Over  $5.000.001 

2.320 

0  006  oefcent  ovet 
$5,000,000 

For  example,  an  SBLC  with  total 
assets  of  S2.000.CXX1  would  pay  an 
examination  fee  of  S1700  | Si 400  +  0.030 
percent  of  Sl.OOO.OOd).  SBA  may  assess 
an  additional  fee  of  Sl'50  per  day 
required  to  complete  an  examination 
that  is  delayed  or  prolonged  beyond 
twenty  days  if.  in  the  judgment  of  SBA. 
such  delay  or  prolongation  is  caused  by 
the  SBI.C's  failure  to  keep  or  maintain 
its  books  or  records  in  the  manner 
prescribed  herein  or  by  failure  to 
cooperate  in  such  examination. 

<;  120.305    Suspension  and  revocation  of 
eligibility  to  participate. 

Sn.A  reserves  the  right  to  revoke  the 
eligibility  of  any  Lender  to  participate 
with  SBA  or  to  suspend  temporarily  the 
eligibility  of  any  Lender  to  participate 
With  SB.'\.  as  a  result  of  any  violation  of 
SBA  regulations,  any  breach  of  any 
agreement  with  SBA.  or  any  change  of 
circumstances  resulting  in  the  Lender's 
inability  to  meet  the  operational 
requirements  set  forth  herein;  Provided, 
however.  That  such  suspension  or 
revocation  shall  not  invalidate  any 
guaranty  previously  entered  into  by 
SBA.  Suspension  or  revocation  shall  be 
accomplished  in  the  manner  set  forth 
below 

§  120.305-1     Service  of  notice. 

SBA  shall  serve  upon  a  Lender  notice 
of  Its  intention  to  suspend  or  revoke  its 
eligibility  (Notice),  which  Notice  shall 
set  forth  in  detail  the  basis  of  SBA's 
intention  to  suspend  or  revoke  the 
Lenders  eligibility.  The  Notice  shall  be 
served  upon  the  Lender  by  registered  or 
certified  mail,  return  receipt  requested, 
addressed  to  the  Lenders  principal 
business  office.  i 


Service  of  papers  other  than 


§  120.305-2 
notice. 

Papers  other  than  Notice  may  be 
served  upon  a  Lender  as  provided  in 
§  120.305-1.  or  by  service  in  the  manner 
provided  therein  upon  an  attorney  at 
law  or  other  agent  designated  by  "the 
Lender. 


§  120.305-3    Service  of  papers  upon  SBA. 

Papers  in  connection  with  the 
suspension  or  revocation  '  of  a  Lender's 
eligibility  shell  be  served  upon  SBA  by: 

(a)  Delivery  to  the  Associate 
Administrator  for  Finance  and 
Investment,  SBA.  1441  L  Street.  NW., 
Washington,  D.C.  20416;  or 

(b)  Registered  or  certified  mail,  return 
receipt  requested,  addressed  to  the 
Associate  Administrator  for  Finance 
and  Investment  at  the  above  listed 
address.        | 

§  120.305-4    Effect  of  failure  to  respond. 

The  revocation  or  temporary 
suspension  of  a  Lender's  eligibility  to 
participate  shall  become  effective  as  of 
the  close  of  business  on  the  tenth 
calender  day  following  the  Lender's 
receipt  of  the  Notice  unless,  prior  to  the 
expiration  of  the  aforementioned  time 
period.  SBA  shall  receive  notice  of  the 
Lenders  intention  to  submit  an  answer. 

§  120.305-5    Answer. 

A  Lender  that  has  notified  SBA  of  its 
intention  to  file  an  answer  shall  be  given 
twenty  (20)  additional  days  to  submit  to 
SBA  such  answer,  including  briefs  and 
affidavits,  showing  why  its  eligibility 
should  not  bg  suspended  or  revoked. 
SHA  may,  in  its  sole  discretion,  extend 
the  period  permitted  hereunder  for  the 
filing  of  an  answer.  Suspension  or 
revocation  of  the  eligibility  of  any 
Lender  that  has  filed  an  answer  shall 
not  become  effective  pending  final 
determination  by  SBA.* 

§  120.305-6    Initial  decision. 

SBAs  Notice,  together  with  the 
Lender's  answer  thereto,  including  briefs 
and  affidavits,  shall  be  referred  by  the 
Associate  Administrator  for  Finance 
and  Investment  to  an  SBA  employee 
designated  by  him  or  her  (designee)  for 
initial  determination  of  any  material 
issues  of  fact  or  of  law.  No  person  who 
has  participated  in  the  preparation  or 
approval  of  the  Notice  to  the  Lender,  or 
in  any  investigation  or  other  fact-finding 
procedure  in  connection  therewith  shall 
participate  in  the  preparation  of  the 
initial  determination;  and  no  person  who 
has  participated  in  the  Lender's  case,  as 
aforesaid,  shall  communicate  with,  or 
otherwise  attempt  to  influence  the  initial 
decision  of  the  designee,  who  shall  as 
soon  as  possible  prepare  proposed 
findings  and  conclusions  and  present 
them  to  the  Associate  Administrator  for 
Finance  and  Investment. 


'Because  this  fequest  involves  nine  or  less 
respondents,  it  is- not  subject  to  OMB  Review  under 
this  Act. 


§  120.305-7    Final  decision. 

The  decision  of  the  Associate 
Administrator  for  Finance  and 
Investment  shall  give  appropriate  weight 
to  the  recommended  findings  and 
conclusions  of  the  designee  and  shall, 
without  further  proceedings,  be  the 
decision  of  SBA,  subject  to  the  Lender's 
right  to  appeal  such  decision  to  the 
Office  of  Hearings  and  Appeals,  Section 
101.2-2  of  this  Chapter. 

§  120.305-8    Effect  of  decision. 

Suspension  or  revocation  of  a 
Lender's  eligibility  to  participate  with 
SBA  shall  become  effective  upon  the 
Lender's  receipt  of  notification  of  SBAs 
decision,  but  shall  not  relieve  that 
Lender  from  its  obligation  to  service  any 
loan  made  in  participation  with  SBA, 
nor  any  other  obligation  arising  out  of, 
or  out  the  breach  of,  any  agreement  with 
SBA,  or  any  regulation  promulgated  by 
SBA. 

Appendix  A — Memoranduin  of 
Understanding  BetMreen  the  Small  Business 
Administration  and  the  United  States 
Department  of  .Agriculture,  Farmers  Home 
Administration 

Preamble 

Pub.  L.  94-305.  which  amended  the  Small 
Business  Act.  authorized  the  Small  Business 
Administration  (SBA)  to  assist  small 
businesses  engagnd  in  farming  and  related 
activities  under  its  existing  programs.  The 
legislation  did  not  create  any  new  SBA  loan 
programs  but  merely  included  the  agricullural 
industries  among  the  industries  eligible  for 
SBA  assistance.  Neither  did  the  legislation 
diminish,  in  any  way,  the  responsibility  of  the 
Farmers  Home  Administration  (FmHA)  to 
meet  the  financial  and  other  needs  of 
farmers. 

The  joint  memorandum  reaffirms  the 
mutual  desire  of  SBA  and  FmHA  to  cooperate 
in  the  use  of  their  respective  loan  making 
authorities  to  complement  the  activities  of 
each  other  and,  to  the  extent  possible,  to 
improve  and  expand  the  delivery  of  financial 
assistance  to  the  agricultural  production 
segment  of  the  country;  all  with  the  least 
possible  degree  of  overlapping,  confusing  or 
duplicating  activities. 

1.  The  FmH.A  administers  its  financial 
assistance  programs  through  its  State. 
District  and  County  offices. 

The  SBA  administers  its  financial 
assistance  programs  through  its  Regional, 
District  and  Branch  offices. 

FmH.A  State  Directors  and  SBA  District 
Directors  will  exchange  addresses  of  their 
offices  and  identify  the  geographical  areas 
served  by  each.  This  informaiion  will  be 
available  in  all  field  offices  of  buih  agencies 
so  applicants  can  be  referred  to  the 
appropriate  offices.  These  same  oficials  will 
make  arrangents  to  inform  the  personnel 
within  their  jurisdictions  of  the  other 
agency's  current  loan  making  and  serviring 
policy  so  the  referral  advice  given  to 
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potential  applicants  will  be  as  accurate  as 
possible. 

2.  FmHA  and  SBA  will  establish  a  liaison 
at  both  the  Slate  Director/District  Director 
level  and  the  Ndtional  level  and  periodically 
coordinate  their  activities  to:  (a)  Exchange 
detailed  inforn-idlion  concerning  loan 
programs.  (b|  define  areas  of  cooperution 
between  the  two  agencies,  (c)  assure  that 
their  programs  are  servicing  the  intended 
recipients,  (d)  establish  new  methods  to  serve 
the  public  more  expeditiously,  and  (e) 
achieve  maximum  utilization  of  their 
respective  resources. 

The  SBA  and  the  FmHA  agree  that  the 
interests  of  agricultural  industries  will  be 
best  served  and  that  each  agency  will 
achieve  better  utilization  of  availnhle 
resources  through  the  following  operating 
guidelines: 

3  Potential  applicants  may  contaci  either 
agency  for  an  interview  but  may  file  an 
application  with  only  one  agency  at  a  time. 
However.  SBA  will  encourage  those  potential 
applicants  that  have  been  or  are  boirowing 
through  the  FmHA  to  continue  their 
relationship  withthat  agency. 

4.  Potential  applicants  meeting  FmHA 
eligibility  requirements  will,  at  the  time  of 
initial  interview,  be  advised  by  SBA  to 
contact  the  appropriate  FmHA  County  Office 
for  assistance. 

FmHA  personnel  will,  at  the  time  of  initial 
interview,  refer  potential  applicanis  who  are 
not  eligible  for  FmHA  assistance,  (such  as 
corporations,  partnerships  or  aliens,  applying 
for  certain  loans)  to'feBA  if  they  appear  to  be 
eligible  for  SBA  assistance. 

5.  Potential  applicants  are  not  tu  he 
referred  back  and  forth  between  FmHA  and 
SBA.  Representatives  of  each  agency  must  be 
reasonably  certain  that  the  applicant  and 
proposed  use  of  proceeds  may  be  eligible  for 
assistance  from  the  other  agency  before  a 
referral  is  made 

6.  Neither  agency  will  refuse  a  loan  request 
from  an  applicant  who  prefers  to  file  with 
that  agency. 

7.  Agricultural  applicants  filing  for 
financial  assistance  from  either  agency  will 
give  written  permission  for  FmHA  and  SBA 
to  exchange  whatever  prior  or  current  loan 
application  and  loan  experience  infonnation, 
including  appraisals,  either  may  have  in  its 
files. 

8.  Applicants  who  are  denied  FmHA 
assistance  for  any  reason,  including  lack  of 
FmHA  funding  may  contact  SBA  for 
assistance. 

9.  Applicants  filing  for  financial  assistance 
from  either  agency  must  use  the  forms  and 
procedures  of  the  agency  being  requested  to 
provide  the  assistance  An  applicant  who  is 
denied  assistance  by  either  agency  must  use 
a  new  application  to  file  with  the  other  in 
accordance  with  that  agency's  forms  and 
procedures 

in.  Applicants  should  not  have  to  apply  to 
two  Federal  agencies  to  borrow  funds  for  a 
single  purpose.  Therefore,  if  either  FmHA  or 
SBA  can  make  the  entire  loan,  the  applicant 
should  not  be  referred  to  the  other  agency  for 
part  of  the  funds  needed.  If  either  FmHA  or 
SBA  CHnnol  make  the  entire  loan,  the 
applicant  should  be  referred  to  the  other 
agency.  Joint  funding  with  shared  collateral 


between  the  agencies  is  not  encouraged  and 
should  be  used  only  as  a  last  resort. 

Description  of  Lending  Policies 

n  The  FmHA  makes  guaranteed  loans  and 
insured  loans.  Guaranteed  loans  are  loans 
where  the  lending  institution  advances  the 
entire  funds  from  its  account  and  the  FmHA 
guarantees  repayment  of  a  certain  percentage 
of  principal  and  interest.  Insured  loans  are 
those  made  from  one  of  FmHA  »  insurance 
funds. 

The  SBA  makes  guaranteed,  immediate 
participation  and  direct  loans.  The 
Guaranteed  loans  are  those  where  the 
lending  institution  advances  the  entire  loan 
and  the  SBA  agrees  to  purchase  a  percentage 
of  the  outstanding  balance  at  time  of  default. 
Immediate  participation  loans  are  those 
where  SBA  disburses  a  percentage  of  the 
loan  and  the  lender  disburses  the  remainder 
from  Its  account.  Direct  loans  are  made  with 
SBA  funds  alone. 

FmHA  Loan  Programs  for  Farmers 

12.  Operating  Loans. 

a.  Eligibility.  Be  a  citizen  of  the  United 

States. 
Be  unable  to  obtain  credit  elsewhere 

(exclusive  of  SB.^.)  i 

Be  the  operator  of  a  family  farm. 
Note. — A  "family  farm"  is  defined  as  "one 
that  will  produce  agricultural  commodities  for 
sale  in  sufficient  quantities  so  that  it  is 
recognized  as  a  farm  rather  than  a  rural 
residence:  one  that  will  provide  substantial 
income  by  itself  and  which  together  with  any 
other  dependable  income  will  enable  the 
family  to  pay  necessary  family  and  other 
operating  expenses,  including  maintenance  of 
essential  chattel  and  real  property  and  pay 
debts:  and  one  for  which  the  operator  andhis 
immediate  family  provide  the  management 
and  are  activeK  engaged  in  the  operation  by 
providing  a  maior  amount  of  the  farm  and 
any  non-farm,  enterprise  labor.  A  reasonable 
amount  of  hired  labor  may  be  used  during 
seasonal  peakload  periods." 

b.  Loan  purposes.  Finance  livestock, 
machinery  and  operating  expenses, 

Refinance  debts 

Finance  non-farm  enterprises. 

c.  Terms,  Up  to  seven  years  with  five-year 
renewal. 

Interest  rate  based  on  the  cost  of  Treasury 
borrowings,  | 

d.  Loan  limit— $50,000.  ' 

13.  Farm  Ownership  Loans. 

a.  Eligibility.  Be  a  citizen  of  the  United 
States, 

Be  unable  to  obtain  the  credit  from  other 
sources  (exclusive  of  SBA). 

Be  the  owner-operator  of  a  family  farm 
after  loan  is  closed. 

b.  Loan  purpose  Buy  land 
Construct  and  repair  farm  buildings. 
Develop  land  and  pollution  control 

measures. 

Develop  farm  irrigation  facilities  and 
domestic  water  supply. 

Refinance  debt. 

Finance  non-farm  enterprise, 

c.  Terms  Up  to  40  years. 
Five  (5)  percent  interest  rate. 

d.  Loan  limits.  $100,000. 
MaximL  i  debt  on  security  with  other 

credit  is  $225,000.  i 


14.  Soil  and  Water  Loans 

a  Eligibility.  Be  unable  to  obtain  the  c-edil 
elsewhere  (exclusive  of  SB.^l 

Be  a  farm  tenant,  owner  partnership  cr 
corporation  engaged  in  farming 

b  Loan  purposes  Develop  land  and 
pollution  control  practices 

Water  development 

Purposes  related  to  soil  and  water 
conservation 

c.  Terms  Up  to  40  years 
Five  (5)  percent  interest, 

d.  Loan  limits,  $100,000. 
Maximum  debt  on  security  with  other 

credit  IS  $225,000 

15  Recreation  Loans. 

a  Eligibility,  Be  a  citizen  of  the  United 
States 

Be  unable  to  obtain  the  credit  elsewhere 
(exclusive  of  SB.'M 

Be  an  individual  engaged  in  farming  when 
the  loan  is  applied  for 

b.  Loan  purposes.  Convert  all  or  part  of  the 
farm  to  outdoor  recreation  enterprises. 

Acquire  land  and  easements  for 
recreational  uses 
Refinance  debts 

c.  Terms.  Up  to  40  years. 
Five  (5)  percent  interest  rate, 

d.  Loan  limits  $100,000, 
Maximum  debt  on  security  with  other 

credit  IS  $225,000. 
16.  Rural  Housing, 

a.  Eligible,  Be  a  U.S,  citizen  or  permanent 
resident. 

Be  unable  to  obtain  credit  elsewhere 
(exclusive  of  SBA), 

Be  a  farmowner  withcLt  decent  safe  and 
sanitary  housing  for  his  own  use  or  the  use  of 
tenants,  sharecroppers,  farm  laborers  or  farm 
manager, 

b.  Loan  purpose.  Buy  build  or  repair 
dwellings  of  modest  size,  design  and  cost 

c.  Terms  up  to  33  years. 

Interest  rate  established  periodically  based 
on  housing  money  market  rate 

d  Loan  limit.  The  cost  of  providing  modest 
decent,  safe  and  sanitary  housing 

17  Business  and  Industry  Loans 

a.  Eligibility.  If  an  individual  a  l.'.S 
Citizen. 

A  cooperative,  corporation  partnership, 
trust.  Indian  tnbe.  or  other  legal  entity 

b.  Loan  purposes   Pollution  control 
measures 

c  Terms  Up  to  30  years 
Interest  rate  is  negotiated  between  lender 
and  applicant 

d.  Loan  limits.  No  statutory  dollar  limit: 
determined  by  cost  of  project  and  credit 
factors. 

18  Grazing  Association  Loans 

a.  Eligibility  Be  a  nonprofit  association. 

Be  unable  to  obtain  credit  elsewhere 
(exclusive  of  SBA) 

Prov  ide  seasonal  grazing  for  association 
members 

b  Loan  purposes.  Acquire  land  for  grazing. 

Develop  land  for  grazing. 

Pollution  control  measures  incidental  to 
other  authorized  purposes 

c.  Terms  Up  to  40  years. 
Five  (5)  pe.'cent  interest  rale 

d.  Loan  limits.  No  statutory  or  regulatory 
dollar  limit — determined  by  value  of  security. 
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19.  Irrigation,  drainage  and  soil  and  water 
association  loans. 

a  Eligibility  Be  an  association  composed 
primarily  of  farmers  and  other  rural 
residents. 

Be  unable  to  obtain  credit  elsewhere 
(exclusive  of  SBA). 

Provide  a  facility  to  serve  farmers  and 
other  rural  residents  within  the  service  area. 

b.  Loan  purpose  Install  or  improve 
drainage  facilities. 

Insldli,  repair  or  enlarge  irrigation  facilities. 

Install  or  improve  soil  conservation  and 
water  control  facilities  including  pollution 
abatement. 

Special-purpose  machinery  and  equipment. 

c.  Terms.  Up  to  40  years. 
Five  (5)  percent  interest  rate. 

d.  Loan  limits.  No  statutory  or  regulatory 
dollar  limit-determined  by  value  of  security. 

Note. — In  addition  to  the  eligibility 
requirements  for  specific  programs  listed 
above,  the  following  eligibility  requirements 
must  be  met  by  all  FmHA  borrowers: 

Have  the  e,\perience  to  carry  out  the 
proposed  operation  to  be  financed. 

Have  the  ambition  to  carry  out  the 
proposed  operations. 

Have  the  management  ability  to  carry  out 
■  the  obligations  required  in  connection  with 
the  loan. 

SBA  Loan  Programs  for  Agricultural 
Enterprises 

In  addition  to  the  specific  eligibility  factors 
listed  under  the  following  SB.A  programs,  a 
borrower  must  be  of  good  character,  be  an 
eligible  small  business  under  SBA  rules  and 
regulations  (13  CFR  Parts  121  and  122).  be 
organized  for  profit,  and  be  able  to  evidence 
reasonable  assurance  of  ability  to  repay  the 
loan  from  the  profits  of  the  business.  Can  be 
proprietorship,  partnership  or  corporate 
business  organization,  and  need  not  be  a 
citizen  of  the  USA. 

20.  Regular  Business  Loans — 7(a). 

a.  Eligibility.  Be  eligible  under  SBA  rules 
and  regulations  (13  CFR  Part  120). 

Be  unable  to  obtain  the  credit  from  non- 
Federal  sources  thrbugh  utilization  of 
personal  resources  or  otherwise. 

b.  Loan  purpose.  P^jrchase  of  land  and 
buildings  and  land  improvements  (fencing, 
irrigation  systems,  etc.]  including  pollution 
control  facilities  essential  to  the  small 
business. 

Construction,  renovation  or  improvement 
(including  wa'er  systems  of  (i)  farm  building 
other  th.,;-,  '"stdcnnal  buildings  or  (ii) 
resident]  .|  buildings  essential  to  the  business 
if  not  availaDle  Irom  other  Federal  sources. 

Purchase  of  farm  machinery  and  equipment 
(appliances  and  other  household  contents 
used  for  residential  purposes  are  not  eligible). 

Operating  expenses  directly  related  to  the 
farming  operation  excluding  personal  or 
family  living  expenses. 

Refinancing  of  debt  directly  related  to  the 
farming  operation,  but  excluding  personal  or 
family  debt. 

c.  Terms.  The  interest  rate  on  direct  and 
SB.'X  share  of  immediate  participation  loans 
is  based  on  a  legislative  formula. 

The  lenders  interest  rate  on  immediate 
participation  and  guaranty  participation 
loans  is  established  by  the  lending  institution. 


within  SBA  policy,  but  cannot  exceed  SBA's 
maximum  which  is  periodically  published  in 
the  Federal  Register. 

Maturity  of  the  loans  will  generally  not 
exceed  one  year  for  annual  seed.  feed, 
fertilizer  and  other  annual  needs.  7  years  for 
that  portion  of  the  loan  used  for  working 
capital  10  years  for  that  portion  of  the  loan 
used  for  livestock  and/or  farm  machinery 
and  equipment,  and  20  years  for  that  portion 
of  the  loan  used  for  acquisition  or 
construction  of  real  estate.  However,  all 
borrowers  are  expected  to  repay  the  loan  as 
soon  as  possible  and  these  maximum 
maturities  are  not  automatically  available  in 
every  case. 

SBA  loans  are  generally  repaid  in  even 
monthly  payments  of  principal  and  interest. 
However,  quarterly,  semiannual,  annual  or 
seasonal  payments  can  be  arranged  when 
necessary. 

d.  Loan  limits.  Direct  loans  have  an 
administrative  limit  of  $150,000. 

Immediate  participation  loans  have  an 
administrative  limit  of  $150,000.  SBA  share. 
(Botb^e  direct  and  immediate  participation 
administrative  limits  can  be  waived  in 
exceptional  situations  by  SBA's  Regional 
Directors.) 

Guaranty  participation  loans  have  a  limit 
of  $350,000.  SBA  share,  except  that  in 
exceptional  situations  the  SBA  share  can  be 
increased  to  $500,000. 

The  limits  on  a  borrower's  total 
indebtedness  to  SBA  on  all  outstanding  loans 
is  (i)  the  aggregate  of  direct  and  the  SBA 
share  of  immediate  participation  loans 
cannot  exceed  $350,000  and  (ii)  the  aggregate 
of  direct  and  the  SBA  share  of  immediate 
participation  end  guaranty  participation 
loans  cannot  exceed  $500,000  at  any  one 
time. 

21.  Economic  Opportunity  Loans. 

a.  Eligibility.  Must  be  economically  or 
socially  disadvantaged. 

Meet  the  eligibility  requirements  set  forth 
in  SBA  rules  and  regulations  (13  CFR  Parts 
119  and  120). 

b.  Loan  purposes.  Can  be  used  for  the  same 
purposes  as  Regular  Business  Loans. 

c.  Terms.  Interest  on  direct  and  SBA  share 
of  immediate  participation  loans  is  subject  to 
a  legislative  formula,  and  is  subject  to  change 
quaherly. 

The  lender's  interest  on  immediate  and 
guaranty  participation  is  the  same  as  for 
regular  business  loans. 

Maturities  of  these  loans  are  generally 
restricted  to  10  years  for  working  capital 
other  than  annual  operating  expenses  and 
farm  machinery  and  equipment  and  to  the 
legislative  limit  of  15  years  for  real  estate 
purposes.  However,  no  borrower  will  receive 
a  longer  maturity  than  is  necessary  for  the 
loan  to  be  repaid  from  the  business  income. 

d.  Loan  limits.  These  loans  cannot  exceed 
$100,000  SBA  share,  whether  direct, 
immediate  participation  or  guaranty. 

22.  Water  Pbllution  Control  Loans. 

a.  Eligibility.  Meet  eligibility  requirements 
set  forth  in  SBA  rules  and  regulations  (13  CFR 
Parts  120  and  123). 

Must  have  a  statement  from  EPA  of  the   " 
necessity  and  adequacy. 

Must  show  evidence  of  substantial 
economic  injury. 


b.  Loan  proposes.  Only  to  make 
modifications  and  changes  necessary  to  meet 
the  Federal  standards  established  under  the 
Federal  Water  Pollution  Control  Act  or  State 
standards  established  in  compliance  with  the 
Federal  Water  Pollution  Control  Act. 

c.  Terms.  Interest  rate  same  as  for  Regular 
Business  Loans. 

Maturity  not  to  exceed  30  years. 

d.  Loan  Limits.  No  dollar  limit. 

23.  Other  substantial  Economic  Injury 
Programs. 

The  SBA  has  loan  authority  to  aid  small 
businesses  that  suffer  substantial  economic 
injury  as  a  result  of  a  Federal  action  or 
Federally  directed  action,  such  as 
Occupational  Health  and  Safety  regulations. 
Air  Pollution  Control  regulations  or  being 
displaced  by  a  Federally  financed 
construction  project.  These  progams  are  more 
completely  discribed  in  13  CFR  Part  123, 

Administrative  Guidelines 

24.  The  services  of  FmH.A  and  SBA  to 
lenders  and  applicants  are.  by  mutual 
agreement,  those  that  each  agency  would 
provide  any  eligible  applicant  in  the  normal 
course  of  business  and  there  will  be  no 
reimbursement  by  either  agency  to  the  other 
for  such  services. 

25.  The  National  Office  of  FmHA  and  the 
Central  Office  of  SBA  will  cooperate  with 
each  other  in  counseling  their  field  offices 
and  in  resolving  problems  in  specific  cases, 

26.  This  Memorandum  of  Understanding  in 
no  way  alters  or  supersedes  the  existing 
Memorandums  between  the  two  agencies 
covering  their  disaster  (emergency)  loan 
authority  and  FmHA's  Business  and 
Industrial  Loan  Program. 

27.  This  Agreement  may  be  amended  at 
any  time  by  written  agreement  of  both 
parties. 

28.  This  agreement  shall  take  effect  upon 
the  date  of  execution  thereof. 

Dated;  September  2, 1976. 
Mitt  hell  P  Kobelin.ski. 
Administrator,  SBA. 

Dated:  September  20, 1976. 
Frank  B  Elliott. 
Administrator,  FmHA. 

PART  122— BUSINESS  LOANS 
Subpart  A — General  Provisions 
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122.6-1     Maturities. 

122.6-2    Grace  periods. 

122.6-3     Moratorium. 

122.7    Loan  amounts. 

122.7-1     Direct  'oan. 

122.7-2    Immediate  participation. 
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122.8-3     Guaranty  loans. 
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122.50-6    Rental. 
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§  122.1     Sta  :utory  provisions. 

The  authority  for  these  loans  is 
contained  in  Section  7(a)  of  the  Small 
Business  Act.  as  amended  (15  U.S.C. 
636(a)).  See  also  15  U.S.C.  636  (NoteJ. 

§122.3    Savings  Clause. 

§122.3-1     Prior  rules. 

Financial  assistance  granted  before 
(the  effective  date  of  this  revision)  shall 
be  governed  by  the  related  contractual 
terms  and  the  regulations  then  in  effect. 
Nothing  herein  shall  bar  SBA 
enforcement  action  with  respect  to  such 
financial  assistance  granted  pursuant  to 
contractual  terms  no  longer  in  use  and 
prior  regulations  no  longer  in  effect. 

§  122.3-2    Effect  of  invalidity. 

If  any  section  or  part  of  a  section  of 
these  regulations  should  be  adjudged 


invalid,  only  that  part  shall  be  invalid, 
and  the  other  parts  shall  not  be  affected 
thereby. 

§  122.4    Applicabllty  of  ott>er  parts. 

The  Loan  Pohcy  and  definitions  of 
Part  120  of  this  Chapter  apply  to  the 
loans  authorized  in  this  Part.  Also 
applicable  are  Parts  112.  113.  116  and 
117  when  adopted).  With  respect  to  any 
financial  assistance  of  SBA,  Part  112 
prohibits  discrimination  on  the  grounds 
of  race,  color,  or  national  origin.  Part  113 
prohibits  discrimination  based  on  race, 
color,  religion,  sex,  marital  status, 
handicap  or  national  origin  with  respect 
to  all  recipients  of  SBA  financial 
assistance.  Part  116  prescribes  policies 
of  general  application  set  forth  in 
several  subparts.  Subpart  A  sets  forth 
SBA  policies  and  criteria  for  giving 
special  consideration  to  veterans  and 
their  survivors  or  dependents.  Subpart  B 
prescribes  rules  on  the  prohibition  of 
SBA  financial  assistance  for  acquisition 
or  construction  in  special  flood  hazard 
areas  when  persons  eligible  for  flood 
insurance  have  not  obtained  it.  Subpart 
C  prohibits  recipients  of  SBA  financial 
assistance  from  using  lead-based  paint 
as  described  therein.  Subpart  D 
prescribes  policies  and  procedures 
dealing  with  floodplain  management 
and  wetlands  protection.  When 
promulgated.  Part  117  wiU  cover  the 
prohibition  of  discrimination  based  on 
age. 

§  122.5    Application. 

§122.5-1     Other  financing. 

Except  as  otherw^ise  specified,  before 
applying  for  SB.A  financial  assistance, 
an  applicant  shall  endeavor  to  obtain 
financing  from  other  non-Federal 
sources,  including  (but  not  limited  to) 
other  resources  of  its  owners,  and 
private  lending  sources.  If  an  institution 
is  unable  or  unwilling  to  make  the  loan, 
the  applicant  must  then  determine  if  the 
Lender  would  make  the  loan  in 
participation  with  SBA  as  a  guaranty  or 
an  immediate  participation  loan.  (If  a 
Lending  Institution  will  make  a  loan  in 
participation  with  SBA,  the  Lender,  not 
the  applicant,  shall  contact  SBA.)  SBA 
shall  require  '  satisfactory  evidence 
concerning  the  Lending  Institution(s) 
refusing  to  make,  or  to  participate  in,  the 
loan.  See  §§  120.3-4  and  120.103-1  of 
this  Chapter. 

§122.5-2    Content  of  application. 

An  applicant  for  SBA  financial 
assistance  in  any  form  shall  furnish  '  a 
history  of  the  business,  the  nature  of  the 
business,  the  amount  and  purpose(s)  of 
the  loan,  the  collateral  offered  for  the 
loan,  and  current  financial  statements, 
together  with  financial  statements  (or 


tax  returns  if  appropriate)  for  the  past 
three  years.  Annual  financial  statements 
shall  be  required  from  borrower 
thereafter  *,  but  SBA  may  also  require 
more  frequent  reports  *.  In  addition, 
personal  financial  statements  may  be 
required,  as  applicable,  from  a 
proprietor,  general  partners,  officers, 
directors,  guarantors  and  holders  of 
twenty  percent  or  more  of  the  equity  of 
the  applicant.  Financial  statements  from 
non-stockholder  directors  or  officers 
may  be  waived  by  SBA. 

§  122.5-3    Direct  assistance. 

Subject  to  availability  of  funds,  an 
applicant  unable  to  obtain  a  loan  or  loan 
participation  from  a  private  lender  (See 
§  120. 3  of  this  Chapter)  may  apply  to 
SB.A  for  a  direct  loan  on  a  form  provided 
by  SBA  ',  Such  application  shall  be 
made  to  the  SBA  office  serving  the 
location  of  the  proposed  or  existing 
business,  but  counseling  may  be 
obtained  from  any  SBA  office.  (See 
§  101.3-1  of  this  Chapter  for  the 
addresses  of  all  SB.A  offices.) 

§  122.5-4    Approval  or  decline. 

Applicants  will  be  given  notice  of 
approval  or  decline  by  either  the  Lender 
(for  a  participation/guaranty  loan)  or  by 
SBA  (for  a  direct  loan).  The  decline 
notification  will  include  the  reasonls]  fcr 
the  decline.  ' 

§  122.5-5     Loan  authorization. 

If  SBA  approves  a  loan  request,  a  loan 
authorization  is  issued.  The 
authorization  states  the  terms  and 
conditions  *  on  which  SBA  is  willing  to 
make,  participate  in  or  guarantee  a  loan 
but  it  is  not  a  contract  to  loan  money. 

§  122.6    Loan  terms. 

§  122.6-1     Maturities. 

(a)  Except  as  otherwise  specified,  a 
loan,  including  extensions  and  renewals, 
may  be  made  for  a  period  not  to  exceed 
twenty-five  years,  except  that  such 
portion  of  a  loan  made  for  the  purpose 
of  acquiring  real  property  or 
constructing,  converting  or  expanding 
facilities  may  have  a  maturity  of  twenty- 
five  years  plus  such  additional  period  as 
may  be  required  to  complete  such 
construction,  conversion  or  expansion 

(b)  The  maximum  maturity  shall  not 
be  available  for  every  loan.  The 
maturity  of  each  loan  will  be  the 
shortest  feasible  term  commensurate 
with  the  repayment  ability  of  the 
borrower  and  shall  not  exceed  ten 
years,  except  when  the  loan  finances 
real  estate  or  the  construction  or  the 


•  The  reporting  and  recordinf!  requirement!  of 

which  arc  subject  to  OMB  approval) 
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acquisition  of  equipment  with  a  useful 
life  exceeding  ten  years.  Amortization 
will  generally  require  equal  monthly 
payments  of  principal  and  interest  but 
may  be  adjusted  to  accommodate  the 
cash  flow  of  the  borrower.  In  addition. 
SBA  may  extend  the  maturity  of  a  loan 
before  October  1, 1985  pursuant  to 
Section  1902  of  Pub.  L.  97-35,  approved 
August  13, 1981,  conditioned  in  the  case 
of  a  participation  upon  the  concurrence 
of  the  participant,  the  holder  in  due 
course  (if  any)  and  the  borrower,  or 
refinance  such  loan  with  an  extension  of 
its  term.  The  aggregate  term  of  such 
extended  or  refinance  loan  shall  not 
exceed  the  maximum  maturity  permitted 
by  this  paragraph  and  shall  be  repaid  in 
equal  installments  of  principal  and 
interest.  SBA  may  also  extend  the 
maturity  of  or  renew  a  loan  pursuant  to 
Section  7|c)(l)  of  the  Act  (including  any 
loan  transferred  to  SBA  pursuant  to 
Reorganization  Plans  No.  2  of  1954  P".d 
No.  1  of  1957)  for  additional  periods  not 
to  exceed  ten  years  beyond  their 
original  maturity,  limited  to  such  periods 
of  time  as  appear  necessary  to  avoid 
forced  liquidation  of  loans.  Extensions 
are  granted  under  the  preceding 
sentence  only  when  it  appears  that  no 
other  course  will  result  in  a  greater  or 
earlier  recovery  of  the  indebtedness. 

§  122.6-2    Grace  periods. 

SBA  may  defer  initial  payments  for  a 
grace  period,  and  use  such  other 
methods  as  it  deems  necessary  and 
appropriate  to  assure  the  successful 
establishment  and  operation  of  the 
borrower. 

§  122.6-3    Moratorium. 

SBA  may  suspend  or  undertake 
borrower's  obligations  to  pay  principal 
and  interest  in  certain  circumstances 
and  on  certain  conditions.  See  Part  131 
of  this  Chapter. 

§  122.7     Loan  amounts. 

Limits  on  loan  amounts  applying  to 
the  combined  aggregate  amount  of  all 
loans  to  a  given  borrower  under  this 
Part,  including  such  borrower's 
affiliates,  as  defined  in  §  121.3-2(a)  of 
this  Chapter. 

§122.7-1     Direct  loans. 

The  statutory  limit  for  direct  loans  is 
$350,000.  SBA  has  established  an 
administrative  limit  of  $150,000. 
Regional  Administrators  may  authorize, 
in  writing,  the  acceptance  of  an 
application  thni  exceeds  the 
administrative  but  not  the  statutory 
limit. 

§  122.7-2     Immediate  participation. 

The  statutory  limit  on  SBAs  portion 
of  an  immediate  participation  loan  is  the 


lesser  of  90  percent  of  the  loan,  or 
$350,000.  The  administrative  limit, 
however,  is  the  lesser  of  75%  of  the  loan, 
or  $150,000.  Regional  Administrators 
may  allow  exceptions  to  the 
administrative  dollar  limit,  up  to 
$350,000.  District  directors  may  make 
exceptions  to  the  percentage  limit  if  the 
participants  legal  lending  limit 
precludes  a  25  percent  exposure.  In  such 
cases  the  Lender  will  be  required  to 
participate  up  to  its  legal  lending  limit, 
but  in  no  event  less  than  10  percent. 

§122.7-3     Guaranty  loans. 

SBAs  exposure  on  guaranty  loans 
shall  not  exceed  $500,000  in  any 
circumstance.  The  percentage  of  the 
SBA  guaranty  shall  not  exceed  the 
following: 

(a)  Guaranty  of  Joans  not  to  exceed 
$100,000.  SBA  shall  guarantee  at  least  90 
percent  of  a  loan  so  long  as  the  total 
amount  outsfending  (including  the  loan 
under  consideration)  does  not  exceed 
$100,000,  except  as  permitted  under 
paragraph  (c)  below. 

fb)  Guaranty  of  loans  in  excess  of 
$100,000.  SBA  shall  guarantee  no  more 
than  90  percent  and  no  less  than  70 
percent  of  loans  in  excess  of  $100,000  so 
long  as  the  total  amount  approved  and 
outstanding  does  not  increase  SBA's 
exposure  beyond  $500,000,  subject  to 
paragraph  (c)  below.  Decisions  to 
guarantee  such  loans  in  amounts 
between  70  percent  and  90  percent  shall 
be  made  on  a  case-by-case  basis.  The 
percentage  guaranteed  shall  not 
influence  loan  approvals.  A  Lender's 
request  for  less  than  a  70  percent 
participation  by  SBA  shall  not  be 
approved  unless  a  lesser  percentage  is 
necessary  due  to  the  statutory  $500,000 
ceiling  on  SBA  exposure. 

(c)  Refinancing.  SBA  shall  guarantee 
no  more  than  80  percent  of  that  portion 
of  a  loan  used  to  refinance  a  debt  owed 
to  a  bank  or  other  lending  institution. 
Therefore  the  blended  guaranty 
percentage  of  the  total  loan  will  reflect 
the  respective  percentages  of  guaranty 
for  the  refinancing  and  the  remaining 
portion  of  the  loan.  Until  October  1, 
1985,  SBA  shell  not  refuse  to  guarantee  a 
loan  solely  because  such  loan  will  be 
used  to  refinance  all  or  any  part  of  the 
outstanding  indebtedness  of  a  small 
concern  unless; 

(1)  The  creditor  is  likely  to  suffer  a 
loss  if  the  loan  is  not  refinanced  and 
SBA  is  likely  to  sustain  part  or  all  of  any 
loss  which  would  have  otherwise  been 
sustained  by  the  creditor,  or 

(2)  SBA  determines  that  refinancing 
the  debt  will  not  benefit  the  small 
concern. 


§  122.8    Interest  rate. 

§122.8-1     Direct  loans. 

The  rate  of  interest  on  direct  loans 
and  SBA's  share  of  immediate 
participation  loans  is  determined  by  a 
statutory  formula  based  on  the  cost  of 
money  to  the  Federal  government.  .No 
later  than  the  10th  day  of  each  calendar 
quarter  (Jan.  10,  April  10.  July  10,  and 
Oct,  10)  SBA  shall  publish  such  rate  in 
the  Federal  Register  for  such  quarter. 
(The  rate  in  effect  at  any  time  is 
available  from  the  local  SBA  offices.) 

§  122.8-2    Immediate  participation. 

The  maximum  rate  a  Participating 
Lender  shall  charge  on  its  share  of  an 
immediate  participation  loan  shall  be 
the  lesser  of:  (a)  The  rate  permitted 
under  the  applicable  usury  statute,  or  (b) 
one  percent  less  than  the  maximum  rate 
permitted  by  SBA  policy  for  a 
guaranteed  loan  of  the  same  maturity, 
published  from  time  to  time  in  the 
Federal  Register  and  available  from 
local  SBA  offices. 

§  122.8-3    Guaranty  loans. 

A  Participating  Lender  may  establish 
an  interest  rate  that  is  legal  and 
reasonable,  SBA  publishes  from  time  to 
time  in  the  Federal  Register  the 
maximum  rate  permitted.  Such  rate 
information  is  available  from  local  SBA 
offices. 

§  122.8-4     Variable  (fluctuating)  rate. 

Subject  to  the  approval  of  SBA,  a 
Participating  Lender  may  utilize  a 
fluctuating  rate  of  interest.  SBA's 
maximum  allowable  rates  apply  only  to 
the  initial  rate.  SBA's  approval  of  the 
use  of  a  variable  interest  rate  shall  be 
subject  to  the  following  conditions: 

(a)  Frequency.  The  fluctuation  may 
occur  no  more  frequently  than  monthly. 

(b)  Commencement  of  fluctuation. 
Fluctuation  periods  may  commence  on 
the  first  business  day  of  the  month 
following  full  disbursement. 

(c)  Basts  for  fluctuation.  The  note  rate 
must  rise  and  fall  on  the  same  basis. 
Where  a  participant  establishes  a  floor 
and  ceiling  for  the  fluctuating  rate,  the 
difference  between  the  initial  rate  and 
the  ceiling  rate  may  be  no  greater  than 
the  difference  between  the  initial  rate 
and  the  floor  rate. 

(d)  Base  rate.  The  base  rate  shall  be 
the  low  .New  York  prime  rate  in  effect 
on  the  first  business  day  of  the  month, 
as  printed  in  a  national  financial 
newspaper  published  each  business  day. 

(e)  Maturities  unJtr  7  years.  For  loans 
with  maturities  under  seven  years,  the 
maximum  interest  rate  shall  not  exceed 
two  and  one-quarter  (2'/*)  percentage 
points  over  the  base  rate. 
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( 0  Maturities vf  7  years  or  more.  For 
loans  with  matiitities  of  seven  or  more 
years,  the  maxii  lum  interest  rate  shall 
hot  exceed  two  ;nd  three-quarters  (2%) 
percentage  poin  s  over  the  base  rate. 

[g]  Amortization.  Amortization  shall 
require  equal  monthly  payments 
combining  pnncipal  and  interest,  and 
may  be  computed  on  the  basis  of  an 
interest  rate  up  to  three  percentage 
points  above  the  interest  rate  prevailing 
at  the  date  of  the  note  to  insure  that 
future  payments  will  be  sufficient  in  the 
event  of  a  rise  in  the  base  rate.  With 
SBA  prior  approval,  unequal  payments 
of  fixed  payments  of  principal  plus 
interest  may  be  agreed  upon  on  a  case- 
by-case  basis. 

Subpart  B— Special  Purpose  Loans 
§  122.50    Small  general  contractors. 

§  122.50-1     Policy. 

The  Act  authorizes  loans  to 
contractors  to  finance  residential  or 
commercial  construction  or 
rehabilitation  provided  that  loan  funds 
are  not  used  primarily  for  the 
acquisition  of  land.  The  terms 
"construction"  and  "rehabilitation"  as 
used  in  this  section  apply  only  to  work 
done  on-site,  construction  and 
rehabilitation  of  the  structure,  above  or 
underground  utility  connections  and 
landscaping.  Not  more  than  five  (5) 
percent  of  the  loan  proceeds  can  be 
used  for  community  improvements  that 
benefit  more  than  the  structure  financed 
with  the  SBA  loan.  Examples  include 
streets,  curbs,  open  spaces  and  similar 
improvements.  These  loans  can  be  used 
for  individual  structures  only:  Provided, 
however  That  an  SBA  loan  "may  be  for 
more  than  one  individual  structure  if 
each  structure  is  separately  identified, 
the  loan  proceeds  for  each  structure  are 
identified  separately,  and  the  amount 
that  must  be  paid  on  the  loan  to  effect 
transfer  of  clear  title  on  each  structure 
as  sold  is  shown.  Such  loans  are  not 
prohibited  by  §  120.102-8  of  this 
Chapter.  These  loans  may  be  available 
under  the  following  conditions: 

§122.50-2    Demonstrated  ability. 

The  applicant  shall  be  a  construction 
contractor  or  homebuilder  with  a 
demonstrated  -managerial  and  technical 
ability  in  profitable  construction  or 
rehabilitation  projects  of  a  comparable 
type  and  size  I^int  ventures  or  other 
organizations  that  have  no  history  or  are 
organized  only  for  a  specified  project 
are  not  eligible.  A  portion  of  the  work 
may  be  subcontracted,  but  on 
subcontracts  in  excess  of  $25,000  a  one- 
hundred  percent  payment  and 
performance  bond  may  be  required. 


37635 


§  122.50-3    Maturity. 

The  maturity  of  the  loan  shall  not 
exceed  thirty-six  months  plus  the 
estimated  time  to  complete  the 
construction  or  rehabilitation. 

§  122.50-4    Purpose  of  loaa 

Loan  proceeds  shall  be  used  solely  for 
the  direct  expense  of  acquisition, 
immediate  construction  and/or  prompt 
significant  rehabilitation  of  residential 
or  commercial  structures  for  sale.  For 
this  purpose  "significant"  rehabilitation 
means  rehabilitation  costing  more  than 
one-third  ( "s)  of  the  purchase  price  or 
fair  market  value  at  time  of  loan 
application.  Not  more  than  twenty  (20) 
percent  of  the  loan  proceeds  shall  be 
used  for  the  acquisition  of  land.' 

§  122.50-5     Investment  property 
prohibited. 

Loan  funds  shall  not  be  used  to 
purchase  vacant  land  for  possible  future 
construction  or  to  operate  or  hold  rental 
property  pending  future  rehabilitation. 
Loan  funds  shall  not  replace  or  free 
applicant's  funds  for  these  purposes. 

§  122.50-«    Rental. 

The  constructed  or  rehabilitated 
structures  shall  not  be  rented,  in  whole 
or  in  part,  pending  sale,  without  SBA's 
prior  written  approval. 

§  122.50-7    Sale  of  entire  property. 

Loan  proceeds  shall  not  be  used  as  a 
construction  loan  to  be  repaid  with 
permanent  financing  if  the  applicant  or 
its  affiliate  retain  title.  The  sale  of  the 
property  must  be  both  a  beneficial  and  a 
legal  change  of  ownership  in  the  title  to 
the  property. 

§122.50-8    SBA  8  lien. 

SB.^  shall  have  not  less  than  a  second 
lien  on  the  property  as  collateral.  All 
prior  liens  shall  permit  the  release  of 
individual  parcels  upon  payment  of  a 
predetermined  amount  (so  the  buyer  of 
each  parcel  can  get  a  clear  title)  and  the 
sum  of  all  hens,  including  SBA's.  shall 
not  exceed  eighty  (80)  percent  of  the  fair 
market  value  of  the  completed  structure. 

§  122.50-9    Application. 

The  application  shall  include  three 
letters  in  addition  to  the  regular 
requirements  of  §  122.005-2.  (A 
Participating  Lender  may  provide  the 
necessary  written  assurance  instead  of 
three  such  separate  letters).' The  three 
letters  are:  (a)  From  a  mortgage  lender 
doing  business  in  the  project  area 
advising  whether  permanent  mortgage 
money  is  normally  available  to  qualified 
purchasers  of  comparable  real  estate  at 


■  Possible  documentation  requirement  lubject  to 
OMB  approval. 


the  project  location;  (b)  from  an 
independent,  licensed  real  estate  broker 
with  at  least  three  years  experience  in 
the  project  area  advising  whether  a 
market  exists  for  the  proposed  structure 
and  whether  the  property's  monetary 
and  architectural  values  are  compatible 
with  other  structures  in  the 
neighborhood;  (c)  from  an  independent 
licensed  architect,  appraiser  or  engineer 
who  shall  agree  to  make  all  construction 
inspections  and  certifications  needed  to 
support  interim  disbursements. 
(Insepction  fees  may  be  paid  from  loan 
proceeds.) 

§  122.51     Hartdlcappwl 

§  122.51-1     Policy. 

The  Act  authorizes  loans  to  assist  a 
public  or  private  organization  for  the 
handicapped  or  to  assist  a  handicapped 
individual  in  establishing,  acquiring  or 
operating  a  small  concern. 

§  122.51-2    Dcfinraons. 

(a)  HAL-7  is  the  designation  of  a  loan 
to  a  nonprofiupublic  or  private 
organization  for  the  employment  of  the 
handicapped. 

(b)  HAL-2  is  the  designation  of  a  loan 
to  a  handicapped  individual  or  a  small 
business  which  is  wholly  owned  by  a 
handicapped  individual(s).  Such  loans 
shall  comply  with  the  requirements  of 
Parts  120  and  121  of  this  Chapter,  and 
direct  loans  are  subject  to  the 
availability  of  funds. 

(c)  Organization  for  the  Handicapped 
means  one  which; 

(1)  Is  organized  under  the  laws  of  the 
United  States  or  any  State,  the  net 
income  of  which  does  not  inure  in  whole 
or  in  part  to  the  benefit  of  any 
shareholder  or  other  individual,  and 
which  is  operated  in  the  interest  of 
handicapped  individuals; 

(2)  Complies  with  all  occupational 
health  and  safety  standards  prescribed 
by  the  Secretary  of  Labor  and. 

131  Employs  in  the  production  of 
commodities  and  the  provision  of 
services  during  any  Fiscal  year  in  which 
It  received  financial  assistance  under 
this  subsection,  handicapped  individuals 
for  not  less  than  75  per  centum  of  the 
man-hours  required  for  the  production 
or  provision  of  the  commodities  or 
services. 

(d)  Handicapped  individual  means  a 
person  who  has  a  physical,  mental  or 
emotional  impairment,  defect,  ailment, 
disease  or  disability  of  a  permanent 
nature  which  in  any  way  linits  the 
selection  of  any  type  of  employment  for 
which  the  person  would  otherwise  be 
qualified  or  qualifiable  For  HAL-2 
purposes  a  partnership  or  corporation 
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must  be  100  percent  owned  by 
handicapped  individuals. 

(e)  Supportive  services  refers  to 
expenses  incurred  by  HAL-1 
organizations  to  subsidize  wages  of  low 
producers,  health  and  rehabilitation 
services,  management,  training, 
education  and  housing  of  handicapped 
workers  and  other  such  uses. 

§  122.51-3    InterMi  rate. 

Direct  loans  and  SBA's  share  of 
immediate  participation  loans  are 
subject  to  an  administrative  limit  of 
$150,000  and  shall  bear  interest  at  a  rate 
of  three  (3)  percent.  See  subsection 
122,008-3  for  the  interest  rate  on 
guaranty  loans. 

§122.51-4    Repayment  ability.         I 

(a)  Reasonable  doubt.  In  the 
application  of  section  120.103-3  of  this 
Chapter  to  loans  under  this  section 
122.51.  reasonable  doubt  shall  be 
resolved  in  favor  of  the  applicant. 

(b)  Capability  and  experience.  HAL-1 
applicants  must  submit  evidence'  that 
the  organization  has  the  capability  and 
experience  to  perform  successfully  but 
evidence  of  repayment  ability  from  the 
earnings  of  the  organization  is  not 
necessary  provided  other  sources  of 
repayment  are  reasonably  established. 

(c)  Collateral.— (\)  Assignment  of 
proceeds.  Loans  to  finance  Federal 
Government  contracts  may  require  an 
assignment  of  the  proceeds  of  the 
contracts. 

(2)  Personal  guarantees.  Personal 
guarantees  of  the  officers  and  directors 
of  a  HAL-1  organization  shall  not  be 
required  but  may  be  accepted  if  offered. 

§  122.51-5    Application. 

(a)  Contents  of  HAL-1  application.  A 
HAL-1  applicant  shall  submit  *  copies 
of  by-laws,  incorporation  papers. 
Internal  Revenue  Service  certification  of 
tax-exempt  status,  recognition/approval 
by  a  State  Vocational  Rehabilitation 
Agency  or  other  evidence  that  it  meets 
the  definition  of  a  HAL-1  organization, 
including  the  percentage  of  man-hours 
performed  by  handicapped  persons.  The 
applicant  shall  also  show  that  private 
credit  is  not  available  and  that  funds 
from  other  Government  programs  are 
not  being  duplicated  by  SBA  and  that 
contributions  from  foundations.  State 
fund  raising  activities  (including  tax 
assessments)  and  other  traditional 
funding  will  not  be  diminished  as  a 
result  of  an  SBA  loan.  Notwithstanding 
§  120.102-10  of  this  Chapter,  a  HAL-1 
organization  shall  not  be  considered  to 
be  an  associate  of  the  lender  solely 
because  one  or  more  of  the 
organization's  officers  or  directors  are 
also  officers,  directors  or  holders  of  10 


or  more  percent  of  the  stock  of  the 
lender:  Provided,  however.  That  such 
person  shall  have  no  part  in  the  lender's 
decision  to  participate  in  the  loan. 

(b)  Contents  of  HAL-2  application.  A 
HAL-2  applicant  shall  submit  '  written 
information  from  a  physician, 
psychiatrist  or  other  qualified 
professional  as  to  the  permanent  nature 
of  the  handicap  and  the  limitations  it 
places  on  the  applicant. 

§  122.51-6    Use  of  proceeds. 

(a)  HAL-1.  HAL-1  loan  proceeds  are 
to  be  used,  primarily,  for  direct  labor 
and  materials  expenses.  Loan  funds 
cannot  be  used  for  supportive  services. 
Further,  the  use  of  SBA  funds  to 
purchase  or  construct  facilities  is 
prohibited  when  construction  grants  and 
mortgage  assistance  are  available  from 
another  Federal  source. 

(b)  HAL-2.  HAL-2  funds  may  be  used 
to  effect  a  change  of  ownership  without 
regard  to  §  120.102-6  of  this  Chapter. 

§  122.52    Low-income  areas. 

The  Act  authorizes  loans  to  small 
concerns  with  particular  emphasis  on 
the  establishment,  preservation  and 
strengthening  of  small  concerns  (a) 
located  in  urban  and  rural  areas  with 
high  proportions  of  unemployed  (as- 
designated  by  the  Department  of  Labor] 
or  low-income  individuals  or  (b)  owned 
by  low-income  individuals  (income  is 
not  adequate  to  satisfy  basic  family 
needs).  Partnerships  and  corporations 
must  be  over  50  percent  owned  by  low- 
income  individuals  to  qualify  under  the 
low-income  criteria.  Program 
requirements  and  credit  standards 
outlined  in  other  sections  of  this 
regulation  will  not  be  relaxed  to 
accommodate  loan  applicants  qualifying 
under  this  subpart. 

§  122.53    Energy  conservation. 

§  122.53-1     Policy. 

The  Act  authorizes  loans  to  assist  a 
small  concern  to  design  architecturally 
or  to  engineer,  manufacture,  distribute, 
market,  install  or  service  energy 
measures  designed  to  conserve  the 
Nation's  energy  resources.  See  Table  1 
for  eligible  energy  measures. 

§  122.53-2    Energy  measures  defined. 
Energy  measures  include; 

(a)  Solar  thermal  energy  equipment 
which  is  either  of  the  active  type  based 
on  mechanically  forced  energy  transfer 
or  of  the  passive  type  based  on 
convective.  conductive  or  radiant  energy 
transfer  or  some  combination  of  these 
types; 

(b)  Photovoltaic  cells  and  related 
equipment; 


(c)  A  product  or  service  the  primary 
purpose  of  which  is  conservation  of 
energy  through  devices  or  techniques 
which  increase  the  energy  efficiency  of 
existing  equipment,  methods  of 
operation  or  systems  which  use  fossil 
fuels,  and  which  is  on  the  Energy 
Conservation  Measures  list  of  the 
Secretary  of  Energy  (see  Table  1)  or 
which  the  Administrator  determines  to 
be  consistent  with  the  intent  of  this 
subsection; 

(d)  Equipment  the  primary  purpose  of 
which  is  the  production  of  energy  from 
wood,  biological  waste,  grain  or  other 
biomass  source  of  energy: 

(e)  Equipment  the  primary  purpose  of 
which  is  industrial  cogeneration  of 
energy,  district  heating  or  production  of 
energy  from  industrial  waste: 

(f)  Hydroelectric  power  equipment: 

(g)  Wind  energy  conversion 
equipment;  and 

(h)  Engineering,  architectual, 
consulting  or  other  professional  services 
which  are  necessary  or  appropriate  to 
aid  citizens  in  using  any  of  the  measures 
described  in  paragraphs  (a)  through  (g). 

§  122.53-3    Use  of  proceeds. 

Loan  proceeds  may  be  used  to  acquire 
vacant  land  immediately  necessary  for 
the  construction  of  a  plant  and  for 
buildings,  machinery,  equipment, 
furniture,  fixtures,  facilities,  supplies  or 
materials  for  eligible  energy  measures. 
Working  capital  loans  shall  be  made 
only  to  the  extent  it  is  demonstrated  to 
SBA's  satisfaction  that  the  proceeds  will 
be  used  for  entry  into  or  expansion  in 
the  area  defined  above  as  energy 
measures.  The  applicant  may  be  a  new 
business  or  an  existing  busmess  that  is 
expanding.  Loan  funds  shall  not  be  used 
primarily  for  research  and  development: 
Provided,  however.  That  up  to  30 
percent  of  the  loan  proceeds  may  be 
used  for  further  development  of  a 
product  or  service  already  on  the  market 
or  where  the  remaining  development  of 
a  product  or  service  may  be  completed 
under  a  business  plan  that  provides 
reasonable  assurance  of  repayment. 

§  122.53-4    Repayment  ability. 

Recognizing  that  greater  risk  may  be 
associated  with  these  energy  measures, 
the  status  of  these  loans  need  not  be  as 
sound  as  for  other  loans  authorized 
under  this  Part.  In  order  to  determine 
"sound  value  ",  SBA  will  consider  such 
factors  as  quality  of  the  product  or 
service,  technical  qualifications  of  the 
applicant's  management  and  employees, 
sales  projections  and  the  applicant's 
financial  status. 
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§  122.54     Loans  tor  exporters. 
§  122.54-1     PoMcy. 

The  Act  authorizes  a  revolving  line  of 
credit  for  export  purposes  to  enable 
small  concerns  to  develop  foreign 
markets  and  for  pre-export  financing.  No 
such  credit  shall  be  extended  for  a 
period  or  periods  exceeding  eighteen 
months. 

§  122.54-2    Applicant  eligibility. 

Applicants  for  an  Export  Revolving 
Line  of  Credit  (ERLC).  in  addition  to 
meeting  other  eligibility  criteria  (see 
§§120.101  and  120.103-2(g)  of  this 
Chapter),  shall  have  been  in  operation 
for  twelve  (12)  full  months  before  filing 
an  application. 

§122.54-3    Use  of  proceeds. 

Proceeds  of  an  ERI.C  loan  can  be  used 
only  to  penetrate  or  develop  a  foreign 
market  and  to  finance  labor  and 
materials  for  pre-export  production. 
Professional  export  marketing  advice  or 
services,  foreign  business  travel  or 
participation  in  trade  shows  are 
examples  of  eligible  expenses  to 
develop  or  penetrate  a  foreign  market. 
The  cost  of  acquiring  or  renting  office  or 
commercial  space  in  a  foreign  country, 
equipping  such  an  office,  or  wages  for  a 
staff  in  such  an  office  are  examples  of 
ineligible  uses  of  proceeds. 

§  122.54-4    Fees. 

In  addition  to  other  allowable  fees 
(see  §  120.104-2(a)(3)),  the  participant  in 
an  ERLC  loan  may  charge  the  borrower 
a  commitment  fee  equal  to  one-fourth 
{%)  of  one  (1)  percent  of  the  loan  or 
$200,  whichever  is  greater.  This  fee  shall 
not  be  charged  until  the  SBA  has 
approved  the  lender's  request  for 
guaranty 

§  122.54-5    Collateral. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  these  loans. 

§  122.54-6    Additional  loan  conditions. 

(a)  Ci:sh  flow pro/ectmn.  All  ERLC 
loan  applications  shall  include  a 
projected  cash  fiow  chart  for  the  term  of 
the  loan  that  supports  the  need  for  the 
funds  and  that  evidences  repayment 
ability.  The  projection  must  cover  the 
applicant's  total  operation  and  clearly 
identify  the  use(s)  of  the  loan  proceeds 
and  source(s)  of  repayment. 

(b)  Monthly  progress  reports.'^  The 
ERLC  borrowers  must  submit  monthly 
progress  reports  to  the  Lender  and 
explain  discrepancies  between  the 
projected  cash  flow  and  the  progress 
report. 


§  122.55    Qualified  employee  trust. 

§  122.55-1     Policy. 
The  Act  authorizes  guaranty  loans  to: 

(a)  Finance  growth.  A  qualified  or 
other  employee  trust  which  may  be 
treated  as  a  qualified  employee  trust 
(see  §  122.55-5  below),  that  represents 
at  least  51  percent  of  the  employees  and 
that  is  maintained  by  a  continuing  small 
concern  which  is  seeking  to  finance  its 
corporate  growth  through  the  use  of  a 
loan  from  the  trust:  or 

(b)  Change  of  ownership.  A  qualified 
or  other  employee  trust  representing  at 
least  51  percent  of  the  employees,  to 
purchase  at  least  51  percent  of  the 
voting  control  of  a  business  operated  for 
profit  which  IS  (1)  a  small  concern  or  (2) 
a  business  which  is  other  than  small  and 
controlled  by  another  person  or  entity  if. 
after  the  purchase  is  accomplished,  such 
business  would  be  a  small  concern. 
Such  purchase  shall  be  deemed 
completed  when  at  least  51  percent  of 
the  total  voting  stock  of  the  employer 
concern  is  registered  in  the  name  of  the 
qualifying  employee  trust.  In  these  cases 
the  trustee  must  agree,  without 
limitation,  that 

(i)  Subsequent  to  such  purchase,  the 
small  business  will  be  a  corporation 
which 

(A)  Is  a  small  concern  pursuant  to  Part 
121  of  this  Chapter,  and 

(B)  Is  not  under  the  effective  control 
(as  defined  in  Part  121  of  this  Chapter), 
directly  or  indirectly,  of  the  seller(s). 
and 

(ii)  Not  later  than  the  date  the 
guaranteed  loan  is  repaid  (or  as  soon 
thereafter  as  is  consistent  with  che 
requirements  of  the  Internal  Revenue 
Code)  at  least  51  percent  of  the  total 
voting  stock  of  the  small  concern  shall 
be  allocated  to  the  accounts  of  at  least 
51  percent  of  the  employees, 

(iii)  There  will  be  annual  reviews  by 
the  plan  participants  or  by  the  trustee  of 
the  role  of  the  employees  in  the 
management  of  such  concern, 

(ivj  There  will  be  adequate 
management  to  assure  manaRement 
expertise  and  continuity,  and 

(v)  The  trustee  shall  report  annually  to 
the  lender  with  respect  to  the 
requirements  of  this  section. 

§  122.55-2     Definitions. 

The  following  definitions  do  not 
amend  or  modify  the  definitions  of  the 
Internal  Revenue  Code,  or  the  Treasury 
or  Labor  Department  definitions  in  their 
respective  regulations.  As  used  in  this 
Subpart: 

Employee  means,  in  the  case  of  a  loan 
not  involving  a  change  of  majority 
ownership  of  the  employer  concern's 
voting  stock,  every  person  who  has  been 


on  the  payroll  of  the  employer  concern 
as  a  permanent,  full-lime  employee  in 
any  capacity  for  at  least  30  days  prior  to 
the  date  SBA  receives  the  application 
for  a  loan  guarantee.  In  case  of  a  loan 
guarantee  to  an  employee  trust  to  effect 
a  change  of  the  majority  ownership  (at 
least  51  percent)  of  the  employer 
concern,  employee  means  every  person 
on  the  payroll  of  such  concern  as  a 
permanent,  full-time  employee  in  any 
capacity  at  the  time  such  majority 
ownership  is  acquired.  (Any  person  who 
IS  employed  for  1.000  or  more  hours  over 
12  consecutive  months  is  considered  a 
full-time,  permanent  employee.) 

Employee  organization  means  an 
entity  representing  at  least  51  percent  of 
the  employees  of  the  employer  concern 
and  which  maintains  a  trust  treated  as 
an  employee  trust. 

Employee  trust  means  a  qualified 
employee  trust  or  a  trust  (described  in 
Section  122.55-5fb))  maintained  by  an 
employee  organization. 

Employer  concern  means  the  present, 
Or  prospective,  corporate  business 
concern  with  respect  to  which  an 
employee  trust  is  receiving  an  SBA  loan 
guarantee  and  which  qualifies  (or  will 
qualify)  as  small  under  Part  121  of  this 
Chapter. 

ESOP  means  an  employee  stock 
ownership  plan  as  defined  in  the 
Internal  Revenue  Code. 

Qualified  employee  trust  means,  with 
respect  to  a  small  business  concern,  a 
trust  which  forms  a  pan  of  an  ESOP  (or 
a  part  of  an  employee  benefit  plan  that 
is  treated  as  an  ESOP  for  SB.^  loan 
guarantee  purposes): 

[r,]  Which  is  maintained  by  such 
concern. 

(b)  Which  represents  at  least  51 
percent  of  the  employees: 

(c )  Which  provides  that  each  plan 
participant  is  entitled  to  direct  the  plan 
how  to  vote  the  qualifying  employer 
securities  which  are  or  will  be  (as  the 
SDA  guarantee  loan  is  repaid  and 
encumbrances  are  removed)  allocated  to 
the  account  of  such  participant  with 
respect  to  corporate  matters  which  by 
law,  charter  or  by-laws  must  be  decided 
by  a  majority  vote  of  outstanding 
qualifying  employer  securities  voted, 
and 

(d)  Which  the  Internal  Revenue 
Service  has  qualified  in  writing  or  which 
has  been  exempted  in  wnting  from 
appropriate  Labor  Department 
regulations  governing  Employee  Benefit 
Plans  under  ERISA. 

Qualifying  employer  securities 
means,  for  SBA  purposes,  an  employer 
security  which  is  (a)  stock  or  otherwise 
an  equity  security  or  (b)  a  bond, 
debenture,  note,  certificate  or  other 
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evidence  of  indebtedness  which  is 
described  in  the  ESOP  provisions  of  the 
Internal  Revenue  Code.  Warrants  and 
options  are  excluded. 

§  122.55-3    Amount  of  loan. 

The  $500,000  statutory  limit  which 
SBA  may  guarantee  applies  to  the 
combined  total  of  all  obligations  of  the 
qualified  employee  trust,  the  employer 
concern  and  all  its  other  affiliates  in  the 
aggregate.  | 

§  1 22.55-4    Exceptions  to  ottier  SBA 
regulations. 

(a)  Guaranty  loan  only.  SBA's 
assistance  is  available  only  as  a  loan 
gijaranty. 

(b)  Repayment  ability.  In  determining 
whether  a  reasonable  assurance  of 
repayment  exists, 

(1)  SBA  shall  consider  the  earnings 
history  and  projected  future  earnings  of 
the  employer  concern  together  with  its 
ability  to  make  the  necessary  payments 
to  the  trust.  The  trustee  must  document 
in  the  application  that  funds  generated 
from  the  employee  trust  will  enable  the 
small  business  concern  to  overcome 
present  competitive  difficulties,  if  any. 
which  may  have  an  adverse  impact  on 
the  small  concern's  prospects  of  success, 
including  (without  limitation)  plant 
obsolescence  or  the  need  for  regulatory 
compliance. 

(2)  SBA  shall  not  consider  the 
personal  assets  of  the  employee-owners 
who  are  members  of  the  employee 
organization.  However,  SBA  must  have 
evidence  that  financial  assistance  is  not 
otherwise  available  by  utilizing  the 
personal  resources  and  credit  of  the 
principals  of  the  employer  concern  who 
are  not  participating  in  the  employee 
organization,  the  resources  and  credit  of 
the  employer  concern  or  the  sale  of 
those  employer  assets  that  are  not 
essential  to  the  operation  of  the 
business  or  its  healthy  growth. 

(c)  Experience  or  assets  of  employees. 
The  individual  personal  assets  of  the 
employee-owners  shall  not  be  used  as 
criteria  in  determining  whether  to 
guarantee  a  loan:  Provided,  however. 
That  SBA  may  consider  business 
experience,  where  certain  employee- 
owners  assume  managerial 
responsibilities.  The  small  concern  must 
maintain  an  adequate  managerial 
capacity  which  may  be  derived  from 
contracts  with  employee-owners,  or 
with  others.  An  employee  trust  relying 
on  the  expertise  of  other  than  employee- 
owners  shall  endeavor  to  train 
employee-owners  for  managerial 
responsibilities  in  order  to  accelerate 
the  assumption  of  such  responsibilities 
by  employee-owners  no  later  than  the 
date  the  guaranteed  loan  is  repaid. 


§122.55-5    Eligibility. 

(a)  Qualified  employee  trust.  A 
qualified  employee  trust  shall  be  eligible 
for  an  SBA  loan  guarantee  to  assist  an 
employer  concern  if  the  trustee  of  the 
trust  enters  into  an  agreement  with  SBA 
which  is  binding  on  both  the  trust  and 
the  small  concern  and  which  provides 
that: 

(1)  The  SBA  guaranteed  loan  shall  be 
used  solely  for  the  purchase  of 
qualifying  employer  securities; 

(2)  The  employer  concern  agrees  to 
use  funds  received  from  the  employee 
trust  solely  for  the  business  purposes  for 
which  the  loan  was  guaranteed; 

(3)  The  employer  concern  agrees  to 
provide  the  funds  necessary  for  the  trust 
to  repay  the  loan  principal  plus  interest; 

(4)  The  property  of  the  employer 
concern  shall  be  available  as  security 
for  repayment  of  the  loan; 

(5)  All  unencumbered  qualifying 
employer  securities  acquired  by  the  trust 
using  SBA  guarantee  loan  funds  shall  be 
allocated  to  the  accounts  of  the  plan 
participants  who  are  entitled  to  share  in 
the  allocation; 

(6)  Each  plan  participant  has  a 
nonforfeitable  (vested)  right,  not  later 
than  the  date  such  loan  is  repaid,  to  all 
such  allocated  qualifying  employer 
securities  which  are  acquired  wifh  SBA 
guaranty  loan  funds; 

(7)  The  employer  concern  agrees  that 
an  employee  organization  owning  less 
than  51  percent  of  the  voting  control  will 
have  a  90  day  "right  of  first  refusal"  to 
acquire  the  business  before  the  business 
is  relocated,  sold,  liquidated  or  loses  its 
identity  as  an  independently  owned  and 
operated  small  concern  by  any  means 
other  than  court  action;  and 

(8)  The  employer  concern  has  placed 
no  maximum  or  minimum  limits  on  the 
percentage  of  voting  stock  that  the 
employee  organization  is  allowed  to 
purchase  and  control, 

(b)  Trust  equivalent  to  a  qualified 
employee  trust.  A  trust  may  be  treated 
as  a  qualified  employee  trust  for  the 
purposes  of  an  SBA  loan  guaranty  if: 

(1)  Such  trust  is  maintained  by  an 
employee  organization  which  represents 
at  least  51  percent  of  the  employees  of 
such  concern; 

(2)  The  trust  is  part  of  a  plan  which 
constitutes  an  employee  benefit  plan 
under  the  Labor  Department  regulations 
implementing  ERISA  and  has  a  written 
Labor  Department  exemption  from 
certain  prohibited  loan  transactions.  The 
plan  must  provide  for  the  following; 

(i)  Be  designed  to  invest  primarily  in 
qualifying  employer  securities; 

(ii)  Stipulate  that  each  plan 
participant  is  entitled  to  direct  the 
trustee  in  the  manner  of  voting  all 


qualifying  employer  securities  acquired 
with  SBA  loan  guarantee  funds  that 
have  been  allocated  or,  as  the  SBA  loan 
is  repaid,  will  be  allocated  to  the 
participants'  accounts,  on  all  corporate 
matters  which,  by  law,  charter  or  by- 
laws, must  be  decided  by  a  majority 
vote  of  the  qualifying  employer 
securities  voted; 

(iii)  Provides  that  each  participant 
who  is  entitled  to  distribution  from  the 
plan  has  a  right,  with  respect  to 
qualifying  employer  securities  not 
readily  tradable  on  an  established 
market,  to  require  that  the  employer 
concern  repurchase  such  securities 
under  either  a  fair  valuation  formula, 
appraisal  requirement  or  other  method, 
any  of  which  the  Internal  Revenue 
Service  or  the  Labor  Department  have 
accepted  in  writing; 

(iv)  Provides  procedures  for  including 
future  employees  in  the  plan;  and 

(,T)  The  trust,  with  respect  to  an  SBA 
loan  guaranty,  enters  into  an  agreement 
with  SBA  setting  forth  the  provisions 
outlined  in  paragraph  (a)  of  this  §  12.55- 
5. 

§  122.56    Veterans  Loan  Program. 

§  122.56-1     Policy. 

The  statutory  authorities  for  these 
loans  appear  in  Pub.  L.  97-377  (95  Stat. 
1055),  Pub.  L.  97-72  (96  Stat  1871),  and 
Sec.  7(a)  of  the  Act. 

§  122.56-2    Direct  loans. 

Only  SBA  direct  financial  assistance 
is  available  to  eligible  veterans  under 
this  program.  Private  sector  financing 
and  SBA  guaranteed  loans  must  be 
unavailable  before  a  direct  loan  can  be 
considered. 

§  122.56-3    Eligibility. 

(a)  Eligible  veterans.  Veterans  eligible 
for  this  program  include  the  following: 

(1)  Vietnam-era  veterans  who  served 
for  a  period  of  more  than  180  days,  any 
part  of  which  was  between  August  5, 
1964,  and  May  7,  1975,  and  were 
discharged  other  than  dishonorably. 

(2)  Disabled  veterans  of  any  era  with 
a  minimum  compensable  disability  of 
30%,  or  a  veteran  of  any  era  who  was 
discharged  for  disability. 

(b)  Ownership  percentage.  The  small 
business  concern  must  be  owned  (a 
minimum  of  51%)  by  one  or  more  eligible 
veterans. 

(c)  Management  requirements. 
Management  and  daily  operation  of  the 
business  must  be  directed  by  one  or 
more  of  the  veteran  owners  of  the 
applicant  whose  veteran  status  was 
used  to  qualify  for  the  loan. 
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§  122.56-4    Single  loan  benefit 

The  veteran  status  of  an  individual 
may  only  be  used  once  to  qualify  for  an 
SBA  loan.  After  having  received  an  SBA 
loan  with  eligibility  based  on  veteran 
status,  second  or  refunding  loans  can  be 
considered  only  under  the  regular 
business  loan  program  or  based  on  the 
ownership  by  other  eligible  veterans 
(51%  minimum  ownership  by  persons  of 
unused  eligibility).  Individuals  who 
formerly  received  SBA  loans  with 
eligibility  based  on  veteran  status  have 
used  their  loan  benefit  and  may  not  be 
considered  for  the  veterans  loan 
program. 

Table  1 — Eligible  Energy  Measures 

Subject  to  the  requirements  and  limitations 
set  forth  in  Title  10,  Code  of  Federal 
Regulations,  Chapter  II,  §  450  32  (1982).  an 
energy  conservation  measure  shall  be- 
ta) Ceiline  insulation  m  a  residential  or 
commeicial  building  which  is  a  material 
which  is  !ii3talled  on  the  surface  of  the  ceiling 
facing  the  building  interior  or  between  the 
heated  top  level  living  area  and  the  unheated 
attic  space  and  which  resists  heat  flow 
through  the  Ceiling; 

(b)  Wall  insulation  in  a  residential  or 
commercial  building  or  industrial  plant, 
which  is  a  material  which  is  installed  on  the 
surface  facing  the  building  interior  or  in  the 
cavity  of  an  exterior  wall  and  which 
functions  to  resist  heat  flow  through  the  wall; 

(c)  Floor  insulation  in  a  residential  or 
commercial  building,  which  is  a  material 
which  resists  hea!  flow  through  the  floor 
between  the  first  level  heated  space  and  the 
unheated  space  beneath  it,  including  a 
basement  or  crawl  space. 

(d)  Insulation  for  hot  bare  pipes  in  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  a  material  which 
resists  heat  flow  from  the  pipes  to  the 
surrounding  space: 

(e)(1)  Caulks  and  sealants  in  a  residential 
or  commen.  lal  building  or  industrial  plant, 
which  are  nonngid  materials  placed  in  joints 
of  buildings  to  prevent  the  passage  of  heat, 
air  and  moisture; 

(2)  Weatherstripping  in  a  residential  or 
commercial  building  or  industrial  plant, 
which  consists  of  narrow  strips  of  flexible 
material  placed  over  or  in  movable  )0ints  of 
windows  and  do.ors  to  reduce  the  passage  of 
air  and  moibture; 

(f)  Roof  insulation  in  a  commercial  buildin> 
or  industrial  plant  which  is  insulation  placed 
on  the  surface  of  the  roof  facing  the  building 
interior  or  between  a  roof  deck  and  its  water 
repellent  roof  surface; 

(g)  Clock  thermostat  in  a  residential 
building,  which  is  a  temperature  control 
device  for  interior  spaces  incorporating  more 
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than  one  temperature  control  point  and  a 
clock  for  switching  from  one  control  point  to 
another 

(h)  Exterior  insulation  for  a  hot  water 
heater  in  a  residential  or  commercial  building 
or  industrial  plant,  which  is  a  material  placed 
around  the  tank  which  resists  the  heal  flow 
from  the  hot  water  heater  to  its  surrounding 
space; 

(i)  Insulation  for  forced  air  ducts  in  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  a  material  which 
resists  heat  flow  from  the  duct  to  its 
surrounding  space; 

(j)  Storm  window  in  a  residential  or 
commercial  building  which  is  an  extra 
w-indow.  normally  installed  to  the  extenor 
but  which  may  be  installed  to  the  inlenor,  of 
the  primary  or  ordinary  window,  to  increase 
resistance  to  heat  flow  and  to  decrease  air 
infiltration; 

(k)  Efficient  lighting  fixture  or  lamp  in  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  one  which— 

(1)  Repjaces  an  incandescent  fixture  or 
lamp  with  a  type  of  lighting  system  including 
fluorescent,  mercury  vapor,  metal  halide.  and 
high  pressure  sodium  or  ellipsoidal  reflector 
lamps:  or 

(2)  Replaces  a  mercury  vapor  fixture  or 
lamp  with  a  high  pressure  sodium  lighting 
system. 

(1)  Mixing  valve  for  a  hot  water  supply  line 
in  a  residential  or  commercial  building  or 
industrial  plant,  which  is  a  type  of  valve 
mounted  in  the  hot  water  supply  line,  close  to 
the  water  which  mixes  cold  water  with  hot, 
reducing  the  temperature  of  the  water  in  the 
hot  water  distribution  system; 

(m)  Flow  restrictor  for  hot  water  lines  m  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  a  device  that  limits 
the  rate  of  flow  of  hot  water  from  shower 
heads  and  faucets; 

(n)  Burner  for  oil  fired  heating  equipment  in 
a  residential  building,  which  is  a  device 
which  atomizes  the  fuel  oil.  mixes  it  with  air 
and  Ignites  the  fuel-air  mixture,  and  is  an 
integral  part  of  an  oil  fired  furnace  or  boiler, 
including  the  combustion  chamber; 

(o)  Individual  meters  to  replace  a  master 
meter  for  gas,  electricity  and  hot  water  in  a 
commercial  building,  which  are  .meters  that 
measure  the  consumption  of  gas.  elect.ncity  or 
centrally  distributed  hot  water  for  individual 
users,  instead  of  the  total  consumption  which 
is  measured  by  a  master  meter: 

|p)|l)  New  oil  burner  in  a  commercial 
building  or  industrial  plant,  which  is  a  device 
that  meters,  atomizes,  ignites  and  mixes  the 
oil  with  air  for  the  combustion  process  of 
boiler:  or 

(2)  New  boiler  controls  in  a  commercial 
building  or  industrial  plant,  which  are 
devices  that  sense  the  need  for  reducing  or 
increasing  the  firing  rate  and  change  the 
combustion  air  and  oil  flow  rate  accordingly; 


(q)  Controls  for  lighting  in  a  residential  or 
commercial  building  or  industrial  plant  which 
are  manual  or  automatic  cut  off  switches  for 
lighting  systems  that  allow  cut  off  of  all 
lighting  or  a  portion  of  the  lighting  systems 
when  lighting  is  not  required; 

(r)  Automatic  HVAC  control  system  in  a 
commercial  building  or  industrial  plant, 
which  IS  a  device  which  adjusts  the  supply  of 
heating  or  cooling  to  meet  space  conditioning 
requirements; 

(s)  High  efficiency  electric  motor  or  motor 
controls  in  a  commercial  building  or 
industrial  plant,  which  replace  an  existing 
motor  or  motor  controls,  resulting  in  not  less 
than  e  specified  increase  in  efficiency  at  a 
specified  level  of  use.  as  determined  by  DOE; 
and 

(t)  Whole  house  ventilation  fan  in  a 
residential  building,  which  is  a  fan  which 
removes  air  from  the  inside  of  a  residential 
building  to  the  outside. 

[u\  Air  source  heat  pump,  which  is  a 
system  which  is  part  of  the  central  heating 
system  and  which  has  the  capability  of 
extractmg  heat  from  a  body  of  air  and 
transferring  this  heat  to  a  body  of  liquid  or  to 
another  body  of  air  for  space  conditioning 
purpose; 

(v)  Water  source  heat  pump,  which  is  a 
system  which  is  part  of  the  central  heating 
system  and  which  has  the  capability  of 
extracting  heat  from  a  body  of  water  and 
transferring  this  heat  to  another  bodv  of 
liquid  or  to  a  body  of  air  for  space 
conditioning  purposes. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59  012.  Small  Business  Loans) 

Dated:  April  24,  19&4. 
lames  C.  SaDders, 
Administrator 

|FR  Doc  84-240-9  Filed  9-24-84  8.4S  am) 
BILLING  COOC  M2S-01-M 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  399 

(Policy  Statement  Docket  No.  39635) 
Statements  of  General  Policy 

Dated  September  18.  19b4. 
agency:  Civil  Aeronautics  Board. 
action:  Termination  of  Rulemaking. 


summary:  The  CAB  is  terminating  its 
rulemaking  that  sought  to  refine  its 
Standard  Foreign  Fare  Level  (SFFL) 
methodology.  The  SFFL  provides  a  cost 
pass-through  mechanism  that  keeps 
Board  fare  policy  in  line  with  current 
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cost  trends.  The  Board  has  found  that  its 
current  methodology  is  adequate  and 
workable  and  effectively  realizes  its 
intended  purpose. 

FOR  FURTHER  INFORMATION  CONTACT: 

lulien  R.  Schrenk.  Chief.  Regulatory 
Analysis  Division.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue.  NW.. 
Washington,  DC;  (202)  673-5298 
SUPPLEMENTARY  INFORMATION: 
Background 

On  May  14. 1981.  the  Board  issued  an 
advance  notice  of  proposed  rulemaking. 
PSDR-72  (46  FR  29285.  June  1.  1981) 
seeking  comments  on  its  Standard 
Foreign  Fare  Level  (SFFLj  methodology. 
The  SFFL  provides  a  cost  pass-through 
mechanism  that  keeps  Board  fare  policy 
in  line  with  current  cost  trends. 
Although  the  Board  believed  its 
methodology  to  be  reasonable  at  that 
time,  it  sought  to  refine  it  where  possible 
and  ensure  that  it  stood  on  sound 
economic  footmg.  It  questioned  whether 
greater  accuracy  could  be  reached  if 
more  refined  cost  factors  were  included. 
The  Board  expected  carriers  to  comment 
upon  the  entire  SFFL  methodology  and 
to  offer  concrete  and  practical 
suggestions,  but  specifically  identified  a 
number  a  areas  where  comments  were 
requested.  These  special  target  areas 
included:  (1)  Method  of  fuel  cost 
projection:  (2)  nonfuel  costs:  (3)  capital 
costs:  (4)  property  and  mail  offset;  (5) 
transborder  operation:  and  (6)  foreign 
air  carriers  (the  Board  was  open  to  a 
demonstration  that  foreign  flag  costs 
could  be  reflected  within  the  SFFL 
system). 

The  Board  received  comments  from 
Delta.  Eastern,  Pan  American.  TWA. 
United.  American,  and  the  Air  Transport 
Association  of  America  on  behalf  of 
Continental,  Flying  Tiger,  Northwest, 
Texas  International,  USAir,  and 
Western.'  A  reply  comment  was  received 
from  TWA.  The  comments  unanimously 
favored  largely  retaining  the  present 
procedures  in  arriving  at  the  Standard 
Foreign  Fare  Level.  Although  changes 
were  suggested  on  one  or  two  elements 
listed  in  the  advance  notice  of  proposed 
rulemaking,  these  changes  were  minor 
and  would  probably  not  significantly 
change  the  outcome  of  the  Board's  SFFL 
methodology.  Because  of  the  general 
support  for  the  current  methodology,  the 
Board  has  decided  to  keep  the  present 
procedures  for  adjusting  the  SFFL, 

The  main  modifications,  suggested 
were  including  interest  expense  and 
more  rapid  depreciation  in  operating 
expenses,  basing  escalation  on  year- 
over-year  comparisons,  changing  the 
flexibility  zones  to  reflect  different 
markets,  building  in  an  upward 


flexibility  of  over  5%  and  creating  a  new 
ratemaking  entity  for  transborder 
operations. 

However,  improvement  in 
productivity,  unit  costs,  and  operating 
results  have  relieved  the  pressure  for 
upward  SFFL  index  adjustments.  A 
review  of  the  history  of  the  SFFL  index 
as  related  to  actual  experience  shows 
that  the  SFFL  methodology  has 
consistently  been  close  in  predicing 
actual  costs.  In  short,  the  Board's  SFFL 
methodology  has  been  doing  what  the 
Board  intended  it  to  do,  and  it  no  longer 
feels  that  the  changes  suggested  in  . 
PSDR-72  are  necessary.  For  transborder 
operations,  the  Board  will  continue  to 
use  the  current  methodology  that  has 
been  applicable  to  those  areas. 

Accordingly,  the  Board  terminates  the 
rulemaking  instituted  by  PSDR-72  and 
closes  Docket  39635. 

ISec.  101.  102.  105.  204.  401.  402.  40J.  404,  405, 
407.  408,  409,  411.  412.  414.  416.  801.  1001,  1002, 
1102. 1104,  Pub.  L.  85-725,  as  amended,  72 
Stat.  737,  740,  743,  754.  757.  758.  760.  766,  767. 
768.  769.  770.  771.  782.  788.  797.  92  Stat.  1708; 
49  U.S.C.  1301. 1302,  1305,  1324,  1371,  1372, 
1372,  1374,  1375.  1377,  1378,  1379,  1381,  1382. 
1384,  1386,  1461.  1481,  1482,  1502,  1504) 

By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor. 
Secretary. 

|FR  Doc  84-25369  Filed  9-2+-*l.  8:45  am| 
BILLING  CODE  6320-01-*! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  299 

[Docket  No.  77N-01 15) 

Drugs;  Offical  Names;  Withdrawal  of 
Proposal       I 

agency:  Food  and  Drug  Administration. 
action:  Withdrawal  of  proposal. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing  a 
proposal  to  update  the  list  of  official 
names  of  drugs.  This  action  is  being 
taken  because  FDA  is  revoking  the 
existing  list  of  official  names  of  drugs  in 
a  final  rule  appearing  elsewhere  in  this 
issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Farha,  Center  for  Drugs  and  Biologies 
(formerly  National  Center  for  Drugs  and 
Biologies)  (HFN-360),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD,  20857.  301^43-6490. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  13, 1977 
(42  FR  45938).  FDA  published  a  notice  of 
proposed  rulemaking  to  update  the  list 


of  official  names  of  drugs  to  reflect 
changes  in  chemical  structure  and  the 
addition  of  new  official  names  of  drugs. 
The  agency  received  three  comments  in 
response  to  the  proposed  rulemaking. 
Two  of  the  comments  recommended 
additions  to  the  list  of  official  names  of 
drugs,  and  one  comment  requested 
clarification  of  a  particular  drug  name. 
Shortly  after  the  proposal  was 
published,  the  agency  began  initial 
deliberations  on  a  plan  which  would 
eliminate  its  routine  publication  of 
official  names  of  drygs  without  affecting 
the  availability  to  the  public  of  current 
information  on  acceptable  "established 
names"  of  drugs.  As  a  result  of  these 
deliberations,  the  agency  published  in 
the  Federal  Register  of  July  16. 1982  (47 
FR  31008)  a  proposed  rule  to  revoke  the 
existing  list  of  official  names  of  drugs  in 
§  299.20.  Further  action  on  the 
September  13. 1977  proposal,  therefore, 
was  deferred  pending  final 
determination  of  the  later  rulemaking 
action.  Because  FDA  is  now  revoking 
the  list  of  official  names  of  drugs  in  a 
final  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register,  finalization 
of  the  September  13, 1977  proposal  is  not 
necessary. 

Therefore,  the  proposal  published  in 
the  Federal  Register  of  September  13. 
1977  (42  FR  45938)  is  hereby  withdrawn. 

This  withdrawal  is  issued  under 
authority  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (sees.  502.  505,  701(a).  52 
Stat.  1050-1053  as  amended,  1055-1056 
as  amended  (21  U.S.C.  352.  355.  371(a))) 
and  under  21  CFR  5.11. 

Dated:  August  27. 1984. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler. 
Secretary  of  Health  and  Human  Services. 

|KR  noc  84-24.i25  Filed  9-24-84  8  45  ami 
BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  55,  56,  and  57 

Safety  Standards  for  Explosives; 
Extension  of  Comment  Period 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

action:  Notice  to  extend  period  for 
public  comment. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  preproposal  draft  standards 
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for  explosives  for  metal  and  nonmetal 
mines  in  30  CFR  Parts  55,  56,  and  57. 
DATE:  Written  comments  on  the 
explosive  standards  must  be  received  on 
or  before  November  16. 1984. 

ADDRESS:  AH  comments  should  be  sent 
to:  Mine  Safety  and  Plealth 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  VV.  Silvey,  Director.  Office  of 
Standards,  MSHA  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
August  20  1984.  MSHA  published  a 
notice  (49  FR  3.3087)  announcing  the 
availability  of  a  preproposal  draft  of 
revisions  to  current  explosives 
standards  for  the  metal  and  nonmetal 
mining  industry.  The  comment  period 
was  scheduled  to  end  on  October  19, 
1984. 

Due  to  requests  from  the  public, 
MSHA  is  extending  the  time  for 
commenting  on  this  preproposal  draft. 
The  comment  period  is  extended  to 
November  16,  1984,  All  mterested 
members  of  the  mining  community  are 
encouraged  to  submit  comments  prior  to 
that  date. 

Dated:  September  18, 1984. 
David  A.  Zegeer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

IFF  Doc  84-25378  Filed  9-24-84;  8:45  am) 
BILLING  CODE  4S10-43-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  816,  817,  and  855 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Use  of  Explosives;  General 
Requirements;  Certification  of  Blasters 
in  Federal  Program  States  and  on 
Indian  Lands;  Correction 

agency:  Office  of  Surface  Mining 
Reclam.ation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule:  correction. 

<vUMMARY:  This  document  corrects  errors 
in  the  public  hearing  and  public 
comment  period  dates  in  a  proposed 
rule  on  blaster  certification  in  the 
Federal  Register  of  Tuesday.  September 
n, 1984 (49  FR  35714) 
DATES:  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before 
November  19.  1984. 
ADORESSES:JkA'ritten  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining. 


Administrative  Record.  Room  5315.  1000 
L  Street,  NW,,  Washington.  D.C.:  or  mail 
to  the  Office  of  Surface  Mining. 
Administrative  Record.  Room  5315L. 
1951  Constitution  Ave.,  ,\W.. 
Washington,  DC,  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Kress.  Telephone:  (202)  343-5866. 
The  following  corrections  are  made  in 
FR  Doc.  84-23913  appearing  on  35:'14  in 
the  issue  of  September  11,  1984. 

1.  The  close  of  the  comment  period, 
shown  on  page  35714  at  the  bottom  of 
column  one  as  "October  11,  1984,'  is 
corrected  to  read  ".November  19,  1984." 

2.  The  date  and  time  of  the  public 
hearings,  shown  on  page  35714  at  the 
bottom  of  column  one  as  "9:30  a.m. 
eastern  standard  time  on  October  9, 
1984."  is  corrected  to  read  "9:30  a.m. 
local  time  on  November  13. 1984." 

3.  The  deadline  for  requesting  a  public 
hearing,  shown  on  page  35714  at  the  top 
of  column  two,  "October  23. 1984,"  is 
corrected  to  read  "November  6. 1984." 
William  B.  Schmidl, 

Assistant  Director.  Program  and  Inspection. 

|FR  Doc.  B4-2S378  Filed  S^24-84;  845  am) 
BILUNG  CODE  4310-OS-M 


30  CFR  Part  943 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on  an 
Amendment  to  the  Texas  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

_____ a 

summary:  OSM  is  announcing 
procedures  for  a  public  comment  period 

and  for  a  public  hearing  on  an 
amendment  submitted  by  the  State  of 
Texas  to  amend  its  permanent 
regulatory  program  which  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  under  the  Surface  Mining 
Control  and  Reclamation  .Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  proposed  revisions  to  the 
Texas  regulatory  program  concerning 
effluent  limitations  and  prime  farmland. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  ma\  submit  written  comments 
on  the  proposed  program  amendment 
and  information  pertinent  to  the  public 
hearing. 

DATES:  Comments  not  received  on  or 
before  4:00  p  m.  October  25.  1984.  will 
not  necessarily  be  considered 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 


()(  tober  24.1984  beKmninc  at  10:00  a  m. 
at  the  location  shown  below  under 
ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Tulsa  Field  Office.  Room 
3432,  333  West  4th  Street.  Tulsa, 
Oklahoma  74103. 

If  a  public  hearing  is  held,  its  location 
will  be  at:  The  Federal  Building,  Room 
577.  300  East  8th  Street.  Austin,  Texas 
78746. 

See  SUPPt^EMENTARY  INFORMATION: 

For  addresses  where  copies  of  the  Texas 
program  amendment  and  administrative 
record  on  the  Texas  program  are 
available.  Each  requestor  may  recei\e, 
free  of  charge,  one  single  copy  of  the 
proposed  program  amendment  by 
contacting  the  OS.M  Tulsa  Field  Office 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  Robert  L.  Markey,  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining. 
Room  3432.  333  West  4th  Street.  Tulsa, 
Oklahoma  74103.  Telephone-  [918]  581- 

"927. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Copies 

Copies  of  the  Texas  prog'-am 
amendment,  the  Texas  program  and  the 
administrative  record  on  the  Texas 
program  are  available  for  public  review 
and  copying  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday, 
9:00  a.m.  to  4:00  p.m.,  excluding 
holidays: 

Tulsa  Field  Office,  Office  of  Surtace 
Mining.  333  West  4th  Street.  Room 
3432.  Tulsa.  Oklahoma  74103, 
Telephone:  (918)  581-7927. 

Office  of  Surface  Mining,  1100  "L" 
Street.  NW.,  Room  5124,  Washington, 
D.C.  20240,  Telephone:  (202)  343-7896. 

Surface  Mining  Reclamation  Division, 
Railroad  Commission  of  Texas, 
Capitol  Station.  P.O.  Drawer  12967, 
Austin,  Texas  78711.  Telephone:  (512) 
4"5-8715. 

Written  Comments. 

Written  comments  should  be  specific, 
pertain  only  to  trie  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Tulsa.  Oklahoma,  will  not 
necessarily  be  considered  and  included 
in  the  Adm.inistrative  Record  for  this 
final  rulemaking. 
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Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business 
October  19, 1984.  If  no  one  requests  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSM  office  listed  in  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

All  such  meetings  are  open  to  the 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

Background  ' 

On  July  20.  1979,  the  Secretary  of  the 
Interior  received  a  proposed  regulatory 
program  from  the  State  of  Texas.  On 
February  16,  1980,  following  a  review  of 
the  proposed  program  as  outlined  in  30 
CFR  Part  732.  the  Secretary 
conditionally  approved  the  Texas 
program  (45  FR  12998.  February  27. 
1980). 

Information  pertinent  to  the  general 
background  nl  the  permanent  program 
submission  -  ■  well  as  the  Secretary's 
findings,  iht-  'sposition  of  comments 
andexplaod  i,.n  of  the  condition  of 
approval  ol     ^   Texas  program,  can  be 
found  in  th»  ;  .-')ruary  27, 1980  Federal 
Register. 

Proposed  .Aniendment 

On  August  31. 1984.  the  State  of  Texas 
submitted   u  OSM  an  amendment  to  its 
approved  pc^ndnent  regulatory 


program.  The  amendment  consists  of 
proposed  modifications  to  Texas 
regulations  concerning  effluent 
limitations  and  prime  farmland. 

The  proposed  amendment  would 
modify  requirements  for  effluent 
limitations  for  discharges  from  areas 
disturbed  by  surface  mining  and 
underground  mining  activities,  and 
would  modify  requirements  for  prime 
farmland  concerning:  Definitions:  pre- 
application  Investigation:  application 
contents;  applicability  and  special 
requirements:  soil  removal,  stockpiling 
and  replacement:  and  revegetation  and 
restoration  of  soil  productivity. 

The  full  text  of  the  program 
modification  submitted  by  Texas  for 
OSM's  consideration  is  available  for 
public  review  at  the  addresses  listed 
under  "ADDRESSES." 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28.  1981.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3.  4,  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  et  seq  ].  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  943 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Authority:  30  U.S.C.  1253. 


Dated:  September  20,  1984. 
William  B.  Schmidt, 

Acting  Director.  Office  of  Surface  Mining. 

(FR  Doc  84-25379  Filed  »-24-84;  «  «  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-5-FRL-2679-3) 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking  and 
response  to  petitions  for 
reconsideration. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO7)  for  the  PPG  Barberton 
plant  in  Summit  County,  Ohio.  EPA's 
proposed  approval  is  based  on  an 
urban/rural  land  use  analysis,  ambient 
SOj  monitoring  data,  and  rural  modeling 
analyses  performed  by  EPA  and  PPG. 
Final  action  on  this  proposal  will 
constitute  the  Agency's  response  to 
petitions  for  reconsideration  filed  by 
PPG  and  the  State  of  Ohio. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  EPA  action  must  be 
received  by  October  25, 1984. 

addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review  (It  is  recommended  that  you 
telephone  the  contact  person  given 
below  before  visiting  the  Region  V 
office.): 

Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch 
(AR-26).  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 

Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control.  361 
East  Broad  Street,  Columbus,  Ohio 
43216. 

Comments  on  this  proposed  rule 
should  be  addressed  to  (please  submit 
an  original  and  five  copies  if  possible): 
Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  USEPA,  Region  V.  230 
South  Dearborn  Street,  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio.  Air  and  Radiation 
Branch.  Region  V,  Environmental 
Protection  Agency.  230  South  Dearborn 
Street.  Chicago.  Illinois  60604,  (312)  886- 
6088. 
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SUPPLEMENTARY  INFORMATION:  On 

August  27,  1976,  EPA  promulgated 
regulations  establishing  a  State 
Implementation  Plan  (SIP)  for  the 
control  of  SOs  in  the  State  of  Ohio  (42 
FR  36342).  Enforcement  of  the 
regulations  for  Summit  County,  Ohio 
was  stayed  pending  data  corrections  in 
EPA's  modeling.  Revisions  to  the 
Summit  County  regulations  for  most 
sources,  but  not  PPG's  Barberton,  Ohio 
plant,  were  published  December  5,  1979 
(44  FR  69928).  EPA  promulgated  new 
regulations  for  the  PPC  facility  on  July 
25,  1980  (45  FR  49550).  On  lanuary  27," 

1981.  EPA  disapproved  proposed  SIP 
limitations  Ohio  hod  submitted  for, 
among  other  sources,  the  PPG  facility 
(46  FR  8481). 

The  State  of  Ohio  submitted  a  petition 
for  reconsideration  of  EP.A's  disapproval 
as  it  applied  to,  among  other  sources, 
the  PPG  plant.  Also,  PPG  submitted  a 
petition  for  reconsideration  of  the 
federally  promulga'.ed  Ohio  SIP  limit  for 
its  Barberton  plant. 

On  April  13, 1982.  EP.A  announced 
that  it  was  granting  Ohio's  petition  for 
reconsideration  (47  FR  15814).  The 
Agency  stated  that  it  would  respond  to 
the  State's  petition  by  taking  action  on 
the  revised  Summit  County  SIP  that 
Ohio  intended  to  submit  for  EPA  review. 
Also,  on  July  7,  1982.  EPA  announced 
that  it  was  granting  PPG's  petition  for 
reconsideration  (47  FR  29573).  The 
Agency  stated  in  that  notice  that  it 
would  respond  to  PPG's  petition  in  the 
same  way— by  taking  action  on  the 
State's  revised  Summit  County 
submittal. 

On  August  27. 1982  and  November  17, 

1982,  Ohio  submitted  a  request  to  revise 
the  SO,  SIP  for  the  PPG  Barberton  Plant 
m  Summit  County.  The  State  requested 
EPA  to  revise  the  federally  promulgated 
emission  limit  of  3.8  pounds  of  SO^  per 
million  British  Thermal  Units  (lbs/ 
M.MBTU)  and  approve  a  limit  of  7.8  lbs/ 
MMBTU  for  Boilers  3  and  6  through  10 
(the  stokers),  11  and  12  at  the  PPG  Plant, 
with  operation  of  the  boilers  permitted 
in  only  one  of  the  following  four 
configurations  at  any  one  given  time: 

(a)  Boiler  numbers  11, 12;  and  six 
stokers  off; 

(b)  Boiler  number  12  and  not  more 
than  two  stokers  on;  Boiler  number  11 
and  the  remaining  four  stokers  off; 

(c)  Boiler  number  11  and  not  more 
than  three  stokers  on.  with  said  three 
stokers  being  limited  to  not  more  than  a 
combined  total  heat  input  of  725  x  10* 
Btu/hr.:  Boiler  number  12  and  the 
remaining  three  stokers  off;  or 

(d)  Not  more  than  three  stokers  on; 
Boiler  number  11  and  12  off. 


Additionally,  the  Slate  requested  a 
compliance  date  of  Apnl  30.  1983  for  the 
revised  emission  limit. 

EPA  developed  the  federally 
promulgated  emission  limits  for  PPG 
using  the  RA.Vl  urban  modeling  analysis. 
Since  that  time,  however.  PPG 
pcrform.ed  an  analysis  of  land  use  types 
within  3  km  of  the  Barberton  Plant  to 
assess  the  correct  urban/rural 
classification  of  the  area  This  analysis 
is  consistent  with  EPA  modeling 
guidelines  (See  Regional  Workshops  on 
Air  Quality  Modeling:  "A  Summary 
Report,"  April  1981).  The  analysis  " 
demonstrates  that  the  area  around  PPG 
is  rural  and.  thus,  any  modelir.g  of  the 
plant  should  use  a  reference  rural  model 
(e.g.  CRSTER  or  MPTER). 

As  a  result  of  this  finding,  EPA 
reanalyzed  FPCj's  emission  limitation 
using  the  CRSTER  model.  Additionally. 
PPG  reanalyzed  the  limits  using  the 
MPTER  mode.  Both  analyses  are 
discussed  below, 

EPA  performed  a  modeling  analysis 
using  CRSTER  (which  is  equivalent  to 
MPTER  except  that  it  includes  the 
assumption  of  co-located  stacks).  Five 
years  of  the  most  recent  available 
Akron /Pittsburgh  National  Weather 
Service  (NWS)  meteorological  data 
were  utilized.  This  analysis  included  a 
background  of  20  pg/m.g^  for  the  24-hour 
standard  and  G5  ^g/m'  for  the  3-hour 
standard.  The  modeling  predicts  that  an 
emission  limit  of  7.8  along  with  the 
revised  operating  conditions  are 
adequate  to  protect  the  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

PPG  performed  a  modeling  analysis 
using  MPTER.  One  year  of  (1981)  on- 
site/NWS  meteorological  data  were 
utilized.  The  background  data  were 
derived  from  concurrent  1981  hourly 
monitoring  data.  The  modeling 
conducted  by  PPG  also  predicts  that  an 
emission  limit  of  7.8  along  with  the 
revised  operating  conditions  are 
adequate  to  protect  the  N.\AQS. 

Although  there  are  three  fundamental 
differences  between  the  EPA  and  PPG 
modeling  analysis  (model,  background, 
and  meteorological  data  base)  both 
analysis  collectively  demonstrate  that 
the  revised  regulation  Wiil  protect  the 
NAAQS.  Further  discussion  of  these 
analyses  is  contained  in  the  technical 
support  document  for  this  revision. 

Additionally,  the  State  of  Ohio 
submitted  ambient  SO2  monitoring  data 
collected  during  1981  at  eight  monitoring 
sites  near  the  PPG  Barberton  Plant.  Two 
of  these  monitors  have  been  in 
operation  since  October  1978  and  a  third 
since  1973.  EPA  has  also  reviewed  this 
data.  Based  on  midnight-to-midnight 
.block  averages,  no  violations  of  the 


ambient  standards  have  ever  been 
measured  at  any  of  these  eight  monitors. 
Based  on  these  monitoring  data,  the 
above  noted  modeling  analyses,  and 
emissions  data,  EPA  proposed  to 
redesignate  the  area  surrounding  the 
PPG  Plant  in  the  Federal  Register  on 
November  23.  1982  (47  FR  52733). 
Therefore,  the  monitoring  data  indicate 
that  the  proposed  regulations  are 
adequate  to  attain  and  maintain  the 
NAAQS.  The  monitoring  data  has  been 
included  in  the  docket  as  additiondl 
technical  support  for  this  revision.  Any 
ado.tional  information  regarding  the 
attainment  status  of  this  area  will  be 
considered  in  final  rulemaking  action  of 
this  SIP  revision. 

It  should  be  noted  that  the  majority  of 
the  operations  at  the  PPG  Barberton 
plant  have  been  shut  down  withm  the 
last  12  months.  This  shutdown  has 
resulted  in  further  reductions  m 
emissions  in  the  Barberton  area.  Despite 
this  shutdown,  Fi-G  has  chosen  to  retain 
its  operating  permit  for  the  plant. 

The  SIP  revision  request  also 
contained  a  compliance  dale  for  PPG  of 
April  30. 1983.  The  Federally  approved 
compliance  date  for  PPG  is  December 
27.  1982.  If  EPA  approves  this  revision, 
as  It  IS  proposing  to  do  today,  the 
revised  limit  will  be  dee.med  to  have 
been  federally  enforceable  beginning 
April  30, 1983.  Since  this  revision 
request  did  not  contain  an  attainment 
date  specific  to  the  area  around  the  PPG 
facility,  the  Federally  promulgated 
attainment  date  of  August  25.  1983 
contained  in  40  CFR  52.1875  footnote  f 
remains  in  effect. 

Impact  on  .Xttainment  and  Prevention  of 
Significant  Deterioration  (PSD)  in  Other 
States 

EP.-\  also  reviewed  the  proposed 
re\  ;sion  for  consistency  with  section 
110(a)(2)(E)  of  the  Clean  Air  Act.  Due  to 
present  limitations  on  modeling,  the 
modeling  was  limited  to  a  50  km  radius 
around  the  PPG  plant. 

As  explained  more  thoroughly  in  the 
technical  support  document,  the 
applicable  EPA  reference  models 
demonstrated  that  3-hour  and  24-hour 
ambient  SO»  concentrations  would 
decrease  markedly  within  a  short 
distance  from  the  plant  and  fail  well 
below  the  corresponding  a.Tibient 
standards.  Therefore,  in  EFA's 
judgment,  the  revision  would  not 
contribute  significantly  to  SOi  1 

nonattainment  in  other  States. 

According  to  em.issions  data  supplied 
by  Ohio  EPA,  the  revision  will  not  result 
in  an  increase  in  actual  emissions  above 
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the  actual  emissions  levels  of  the  last 
several  years.  Consequently,  the 
revision  will  not  consume  PSD 
increment  in  any  areas  in  which  the  PSD 
baseline  has  already  been  triggered.  In 
areas  in  which  the  PSD  baseline  has  not 
yet  been  triggered,  emissions  under  this 
revision  will  be  reflected  in  the  baseline 
concentrations  established  in  the  future. 
Under  Part  C  of  the  Act,  emissions  from 
the  PPG  plant  under  this  revision  would 
not  consume  PSD  increment  above  those 
eventual  baselines.  For  these  reasons, 
EPA  has  concluded  that  this  revision 
will  not  interfere  with  PSD  measures  in 
other  States. 

Conclusion 

Based  on  an  urban/rural  land  use 
analysis,  ambient  SOi  monitoring  data, 
and  rural  modeling  analyses  performed 
by  EPA  and  PPG,  EPA  proposes  to 
approve  the  emission  limitation  of  7.8 
Ibs/MMBTU  along  with  the  operating 
conditions  contained  in  the  Ohio 
Revised  Code  (ORC)  Rule  3745-18-83(5). 
Additionally,  EPA  proposes  to  approve 
the  compliance  date  of  April  30, 1983 
contained  in  ORC  3745-18-83(c)(4). 
These  actions  constitute  the  Agency's 
response  to  PPG's  petition  for 
reconsideration  and  Ohio's  petition  for 
reconsideration  (as  it  applies  to  the  PPG 
facility). 

If  EPA  ultimately  approves  this 
revision  as  it  is  proposing  to  do  today, 
the  existing  Federally  approved  SIP 
regulation  for  this  source  will  apply,  and 
will  be  fully  enforceable  if  there  is  any 
delay  or  lapse  in  the  applicability  of  the 
new  regulation. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sec.  no  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  7410)) 

Dated:  July  30,  1984. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

|FR  Doc  84-;S35fl  Filed  9-24-*4  8  45  am| 
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40  CFR  Part  52 
IA-5-FRL-2679-41 

Approval  and  Promulgation  of 
Implementation  Plans;  Otiio 

AGENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

summary:  EPA  is  proposing  action  on  a 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SOt)  for  the  Ohio  Power 
Muskingum  River  Power  Plant  located  in 
Morgan  and  Washington  Counties. 
EPA's  action  is  based  on  the  Agency's 
modeling  analysis  and  monitoring  data 
submitted  by  the  State  of  Ohio. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  EPA  action  must  be 
received  by  October  25, 1984. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review  (It  is  recommended  that  you 
telephone  Debra  Marcantonio,  at  (312) 
886-6088  before  visiting  the  Region  V 
office.): 

Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
5AR-26.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 
Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  361 
East  Broad  Street,  Columbus,  Ohio 
43216. 

Comments  on  this  proposed  rule 
should  be  addressed  to  (please  submit 
an  original  and  five  copies  if  possible): 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  5AR-26,  USEPA,  Region  V,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio,  Air  Programs 
Branch,  Region  V,  Environmental 
Protection  Agency,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604,  (312)  886- 
6088. 

SUPPt^MENTARY  INFORMATION:  On  April 
8,  1982  and  November  8,  1982,  Ohio  EPA 
requested  revisions  to  the  SO,  SIP  for 
the  Ohio  Power  Muskingum  River  plant. 
The  State  requested  that  EPA  revise  the 
federally  promulgated  emission 
limitation  of  6.48  pounds  of  SO,  per 
million  British  Thermal  Units  (MMBTU) 
and  approve  two  separate  emission 
limitations  for  the  plant. 

The  State  requested  an  emission  limit 
of  8.6  Ibs/MMBTU  to  protect  the 
primary  National  Ambient  Air  Quality 
Standards  (\AAQSj,  with  a  compliance 
date  of  June  17,  1980.  The  compliance 
date  for  the  federal  emission  limitation 
was  Octrober  14, 1982.  Since  the  State's 


compliance  date  for  the  revised  primary 
limit  is  earlier  than  the  date  EPA  has 
already  established  as  consistent  with 
the  minimum  requirements  of  Section 
110(a)(2),  the  Agency  is  proposing  to 
approve  the  State's  date. 

In  addition,  the  State  requested  an 
emission  limitation  of  7.6  Ibs/MMBTU  to 
protect  the  secondary  NAAQS,  with  a 
compliance  date  of  July  1,  1989.  Section 
110(a)(2)(A)  of  the  Clean  Air  Act 
requires  attainment  of  a  secondary 
NAAQS  within  a  reasonable  period  of 
time.  A  "reasonable  time"  for  secondary 
NAAQS  attainment  is  defined  in  40  CFR 
51.13(b)(1)  as  generally  three  years  from 
SIP  approval  unless  the  State  shows 
good  cause  for  providing  a  longer 
period.  Section  51.13(b)(2)  specifies  that 
in  such  a  case  "reasonable  time" 
depends  on  a  number  of  factors.  The 
State's  submittal  shows,  based  on 
specific  environmental  and  economic 
justification,  that  good  cause  exists  for 
postponing  compliance  beyond  three 
years  from  the  date  EPA  approves  this 
SIP  revision.  EPA  has  reviewed  this 
justification  and  finds  that  it  provides 
consideration  of  the  factors  listed  in 
§  51.13(b)(2)  adequate  to  justify  selecting 
the  July  1,  1989  attainment  date  as 
constituting  a  "reasonable  time". 
Further  discussion  of  the  State's 
justification  is  contained  in  the  docket. 
(The  federally  established  attainment 
date  contained  in  40  CFR  52.1875 
remains  in  effect  as  to  the  primary 
NAAQS.) 

Ohio  also  submitted  a  compliance 
schedule  for  the  secondary  emission 
limit  as  required  by  Title  40  Part  51  of 
the  Code  of  Federal  Regulations.  Parts 
51.13  and  51.15  require  that  attainment 
plans  contain  compliance  schedules 
which  provide  for  legally  enforceable 
increments  of  progress  toward 
compliance.  EPA  has  reviewed  this 
schedule  and  feels  it  contains 
appropriate  increments  of  progress 
leading  to  attainment  of  the  secondary 
SO2  NAAQS  within  a  reasonable  period 
of  time. 

As  a  result  of  approving  these  two 
separate  emission  limitations  and 
compliance  dates,  the  primary  limit  of 
8.6  Ibs/MMBTU  will  be  in  effect  from 
the  date  of  EPA's  final  rulemaking  until 
July  1, 1989  when  the  secondary  limit  of 
7.6  Ibs/MMBTU  becomes  effective. 

The  modeling  analysis  which  supports 
this  revision  was  conducted  by  EPA 
using  the  MPTER  (the  reference  multiple 
source,  rural  model  for  rolling  terrain). 
Five  years  of  the  most  recent  available 
meteorological  data  from  Huntington, 
West  Virginia,  were  utilized.  This 
analysis  included  540  receptors  and  a 
background  of  28  Mg/m'  for  both  3-hour 
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and  24-hour  \'A.'\QS.  (The  baiksruund 
vhIuc  is  dis(  ussed  further  in  the 
"Technical  Su^ort  Document:  Sulfur 
Dioxide  Control  for  the  State  of  Ohio, 
Vol  I-  (KPrt-905/2-76-002,  August 
1976)),  The  highest  concentrations  were 
predicted  to  occur  under  lOO'^b  load 
conditions. 

Since  the  24-hour  primary  standard 
(365  MS/rn')  and  the  3-hour  secondary 
standard  (1300  ^g/m^  may  not  be 
exceeded  more  than  once  a  year, 
emission  limitations  established  by 
modeling  are  bsised  on  the  highest 
second  high  value.  Based  on  an 
emissions  level  of  9.23  Ibs/MMBTU,  the 
modeling  predicts  that  the  highest 
second  high  24-hour  concentration 
would  be  235  /.ig/m'at  1.4  km  from  the 
plant.  Therefore,  an  emission  limit  of  8.6 
Ibs/MMBTU  will  protect  the  24-hour 
primary  standard.  Additionailv,  the 
modeling  (at  9.23  Ibs/.M-MBTUl  predicts 
the  highest  second  high  3-hour 
concentration  would  be  1549  ^g/m'  at 
the  same  receptor.  Therefore,  based  on  a 
rollback  modeling  calculation  an 
emission  limit  of  7.6  Ibs/MMBTU  will 
protect  the  3-hour  secondary  standard. 
Further  discussion  of  this  analysis  is 
contained  in  the  technical  support 
document  for  this  revision, 

Additionally.  Ohio  EPA  submitted  as 
part  of  their  SIP  revision  request,  an 
analysis  of  the  ambient  SO,  data 
collected  at  six  continuous  monitors  in 
the  vicinity  of  the  Muskingum  River 
plant  during  1975-80.  The  State  analyzed 
these  data  and  concluded  that  the  data 
support  the  proposed  emission 
limitations.  This  analysis  is  discussed  in 
the  State's  report  entitled  "Muskingum 
River  Plant  Supplementary  Technical 
Support  Document." 

Impact  on  Attainment  and  Prevention  of 
Significant  Deterioration  (PSD)  in  Other 

States 

EP.A  also  reviewed  the  proposed 
revision  for  consistencv  with  section 
110(a)(2)(E)  of  the  Clean  Air  Act.  Due  to 
present  limitations  on  modeling,  the 
modeling  was  limited  to  a  50  km  radius 
around  the  Muskingum  River  plant. 

As  explained  more  thoroughly  in  the 
technical  support  document,  the 
applicable  EPA  reference  models 
demonstrated  that  3-hour  and  24-hour 
ambient  SO-^  concentrations  would 
decrease  markedly  within  a  short 
distance  from  the  plant  and  fall  well 
below  the  corresponding  ambient 
standards.  Therefore,  in  EP.A's 
judgment,  the  revision  would  not 
contribute  substantially  to  SOi 
nonattainment  in  either  nearby  West 
Virginia  or  more  distant  States. 

According  to  emissions  data  supplied 
by  Ohio  EPA,  the  revision  will  not  result 


in  an  increase  in  actual  emissions  above 
the  actual  emissions  levels  of  the  last 
several  years.  Consequently,  the 
revision  will  not  consume  PSD 
increment  in  any  areas — either  in  the 
counties  in  West  Virginia  within  50  km 
of  Muskingum  River,  which  are  currently 
designated  attainment  for  SCh  or  in 
more  distant  States — in  which  the  PSD 
baseline  has  already  been  triggered.  In 
areas  in  which  the  PSD  baseline  has  not 
yet  been  triggered,  emissions  under  this 
revision  will  be  reflected  in  the  baseline 
concentrations  established  in  the  future. 
Under  Part  C  of  the  Act.  emissions  from 
the  Muskingum  River  plant  under  this 
revision  would  not  consume  PSD 
increment  above  those  eventual 
baselines.  For  these  reasons,  EPA  has 
concluded  that  this  revision  will  not 
interfere  with  PSD  measures  in  other 
States. 

Conclusion 

Based  on  EPA's  new  reference 
modeling  analysis  and  Ohio  EPAs 
review  of  ambient  monitored  data,  EPA 
proposes  to  approve  the  8.6  lbs./ 
M.VIBTU  SOi  emission  limit  to  protect 
the  primary  NAAQS  and  the  compliance 
date  of  June  17.  1980. 

EPA  also  proposes  to  approve  the  7.6 
Ibs/MMBTU  SO2  emission  limit  to 
protect  the  secondary  NAAQS,  along 
with  the  compliance  schedule  and  July  1. 
1989  compliance  and  attainment  date. 
EPA  has  determined  that  these  limits 
will  provide  for  the  attainment  and 
maintenance  of  the  SO2  NAAQS. 

If  EPA  ultimately  approves  this 
revision  as  it  is  proposing  to  do  today, 
the  existing  feder&'ly-approved  SIP 
regulations  for  this  source  will  apply. 
and  be  fully  enforceable,  if  there  is  any 
delay  or  lapse  in  the  applicability  of  the 
new  regulations. 

Under  5  U.SC.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Orderl2291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sec.  110  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  7410)) 


n,i!;'d;  Inly  30.  imA 
Valdas  V.  Adamkus, 

Rpiiiona!  Admimstrator 

IP  :)i'(.   B4-2r,35SFi|pd  9-24-M  84S«m| 
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40  CFR  Part  52  I 

|A-10-FRL-267»-3]  ' 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Idaho; 
Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  public  comment 
deadline, 

summary:  By  this  notice.  EPA  is 

extending  from  September  7.  1984  to 
October  1.  1984  the  dps<j|in»  for 
receiving  WTitten  con-.ments  on  the 
Agency  s  prcpcsed  promulgation  of  a 
Federal  Implementation  Plan  for 
attainment  of  National  .Ambient  Air 
Quality  Standards  for  lead  for  the 
portion  of  Shoshone  County  surrounding 
and  including  the  Bunker  Limited 
Partnership  primary  lead  smelter. 
DATE:  Comments  must  be  received  or 
postmarked  on  or  before  October  1. 
1984. 

ADDRESS:  Comments  should  be 
addressed  to:  Laurie  M  Krai.  Air 
Programs  Branch  M/S  532, 
En\ironmental  Protection  Agency.  1200 

Sixth  Avenue,  Seattle.  Washington 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  F.  White.  Air  Programs  Branch 
M/S  532.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle. 
Washington  98101.  Telephone:  (206)  442- 
4016,  FTS:  399-4016. 

SUPPLEMENTARY  INFORMATION:  On  July 
6,  1984  (49  FR  27787)  EPA  proposed  to 

promulgate  a  Federal  Implementation 
Plan  to  provide  for  reduction  of  lead 
from  the  Bunker  Limited  lead  smelter 
near  Kellogg,  Idaho.  Comments  on  the 
proposal  from  all  interested  parties  were 
due  on  or  before  September  7.  19H4. 
As  a  result  technical  clarifications 
requested  by  Bunker  Limited,  EP.A 
developed  additional  explanatory 
material,  which  was  sent  to  the 
Company  and  added  to  the  official 
docket  files  on  September  7.  1984.  In 
order  to  respond  to  the  new  information. 
Bunker  Limited  requested  the  comment 
period  be  extended.  Therefore,  EPA  is 
extending  the  official  comment  period 
from  September  7  to  October  1. 1984  so 
that  the  Company,  and  all  other  parties 
interested  in  this  action,  may  review 
and  comment  on  the  new  material. 
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EPA  is  seeking  comment  on  all 
aspects  of  its  proposal.  Copies  of  the 
proposal  and  supporting  documents  are 
available  to  anyone  who  wants  to 
become  familiar  with  them.  They  may 
be  inspected  at  the  following  locations: 
Kellogg  Library,  16  West  Market 

Avenue,  Kellogg.  Idaho. 
EPA  Idaho  Operations  Office,  422  West 

Washington  Street,  Boise,  Idaho. 

The  official  rulemaking  dockets  are 
available  at: 

EPA  Region  10,  Air  Programs  Branch, 

1200  Sixth  Avenue,  Seattle, 

Washington. 
EPA  Headquarters — Public  Information 

Reference  Unit,  401  M  Street,  SW., 

Washington,  DC. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposal. 
Comments  should  be  submitted, 
preferably  in  triplicate,  to  the  address 
listed  in  the  front  of  this  notice. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Lead,  Particulate  matter,  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations. 

Dated:  September  14,  1984. 
Randall  F.  Smith, 

A<l/n}i  Regional  Administrator. 

|fT>  Dot  84-2S349  Filed  9-24-84;  8:45  «m| 
BIU.ING  COOE  6S60-S(Mi 


40  CFR  Part  65 

IA-5-fRL-2679-11 

Delayed  Compliance  Orders;  Proposed 
Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  Michigan 
Department  of  Natural  Resources  to 
Baker  and  Sons  Finishing  Co.,  Inc. 

agency:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 


summary:  The  USEPA  proposes  to 
approve  a  Delayed  Compliance  Order 
(DCO)  issued  by  the  Michigan 
Department  of  Natural  Resources  to 
Baker  and  Sons  Finishing  Company, 
Inc.,  in  Otsego,  Michigan.  The  Order 
requires  the  company  to  bring  volatile 
organic  compound  (VOC)  emissions 
from  its  paint  spraying  operations  into 
final  compliance  with  the  limits 
established  by  Michigan  Administrative 
Code  1980  AACS,  R336.1621,  part  of  the 
Federally  approved  Michigan  State 
Implementation  Plan  (SIP). 

DATE:  Written  comments  must  be 
received  on  or  before  October  25. 1984. 


ADDRESSES:  Copies  of  the  State  order, 
supporting  material,  and  public 
comments  received  in  response  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Branch,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 

Comments  on  this  proposed  action 
should  be  addressed  to:  Gary  Gulezian, 
Chief,  Regulatory  Analysis  Section.  U.S. 
Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch.  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene.  U.S.  Environmental 
Protection  Agency.  Region  V,  Air  and 
Radiation  Branch.  230  South  Dearborn 
Street.  Chicago,  Illinois  60604,  (312)  886- 
6029. 

SUPPLEMENTARY  INFORMATION:  On  June 
25, 1984.  the  Michigan  Department  of 
Natural  Resourcs  submitted  a  DCO  for 
Baker  and  Sons  Finishing  Company, 
Inc.,  in  Otsego,  Michigan.  The  Order 
requires  the  company  to  bring  VOC 
emissions  from  its  spray  painting 
operations  into  final  compliance  with 
Michigan  Administrative  Code  1980 
AACS,  R336.1621,  part  of  the  Federally 
approved  SIP,  by  June  30,  1985. 
R336.1621  requires  final  compliance  with 
emission  limits  of  3.5  pounds  of  VOC  per 
gallon  of  coating,  as  applied,  for  air- 
dried  coatings,  and  3.0  pounds  of  VOC 
per  gallon  of  coating,  as  applied,  for  any 
coatings  for  which  a  more  stringent  limit 
is  not  specified. 

USEPA's  criteria  of  approval  of  DCO's 
are  set  forth  in  section  113(d)  of  the 
Clean  Air  Act  (the  Act),  as  amended 
August  1977,  and  in  an  April  26,  1983, 
memorandum  from  Kathleen  M.  Bennett, 
who  at  the  time,  was  the  Assistant 
Administrator  for  Air,  Noise  and 
Radiation.  USEPA  evaluated  the  Order 
using  these  criteria  and  determined  that 
its  meets  all  the  criteria  as  set  forth 
below. 

1.  The  Order  must  require  final  compliance 
as  expeditiously  as  practical  but  no  later  than 
July  1, 1979.  or  3  years  after  the  date  for  final 
compliance  specified  in  the  SIP.  whichever  is 
later.  The  DCO  requires  compliance  by  June 
30,  1985.  This  is  within  3  years  of  the  final 
compliance  dale  of  December  31. 1983. 
specified  in  the  Michigan  SIP. 

2.  The  Order  must  include  reasonable 
requirements  for  monitoring  and  reporting. 
The  DCO  requires  monthly  reports 
documentmg  the  quantity  and  VOC  content 
of  coatings  used  at  the  facility. 

3.  The  Order  must  include  reasonable  and 
practicable  interim  controls.  The  DCO 
stipulates  that  after  the  effective  date  of  the 
order  and  until  June  30,  1985,  the  VOC 
emissions  from  the  spray  painting  operations 


shall  not  exceed  5.8  pounds  of  VOC  per 
gallon  of  coating,  minus  water  as  applied  for 
extreme  performance  and  air-dried  coatings. 
and  5.2  pounds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied  for  all  other  coatings. 

4.  The  Order  must  include  a  finding  that  the 
source  is  currently  unable  to  comply  with  the 
SIP  requirements.  The  DCO  contains  such  a 
finding. 

5.  Notice  and  opportunity  for  a  public 
hearing  must  be  provided.  A  public  hearing 
was  held  on  March  20.  1984. 

6.  The  Order  must  include  a  schedule  for 
compliance.  The  DCO  includes  a  schedule 
which  contains  increments  of  progress  as 
specified  in  40  CFR  51  l(q). 

7.  If  the  Order  is  for  a  major  source,  it  must 
notify  the  source  of  its  possible  liability  for 
noncompliance  penalties  under  Section  120  of 
the  Act.  This  is  provided  for  in  the  DCO. 

Because  this  Order  has  been  issued  to 
a  major  source  of  VOC  emissions  and 
permits  a  delay  in  compliance  with 
provisions  of  the  SIP,  it  must  be 
approved  by  USEPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  under  section  113(d)  of  the  Act.  If 
approved  by  USEPA,  source  compliance 
with  its  terms  would  preclude  Federal 
enforcement  action  under  section  113(b) 
of  the  Act  against  the  source  for 
violations  of  the  regulations  covered  by 
the  Order  during  the  period  the  Order  is 
in  effect.  Enforcement  against  the  source 
under  the  citizen  suit  provision  of  the 
Act  (Section  304)  would  be  similarly 
precluded.  If  approved,  the  Order  would 
also  constitute  an  addition  to  the 
Michigan  SIP.  However,  source 
compliance  with  the  Order  will  not 
preclude  assessment  of  any 
noncompliance  penalties  under  Section 
120  of  the  Act,  unless  the  source  is 
otherwise  entitled  to  an  exemption 
under  the  Section  120(a)(2)  (B)  or  (C). 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order,  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  USEPA  may  approve  the  Order. 
After  the  Public  comment  period,  the 
Administrator  of  USEPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
action  on  the  Order  in  40  CFR  Part  65. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 

Authority:  42  U.S.C.  7413,  7601 

Dated:  September  14, 1934. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

[FR  Doc  84-25355  Filed  9-24-84  B:45  ami 
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40  CFR  Part  65 
IA-3-FRL-2678-6) 

State  And  Federal  Administrative 
Order*  Permitting  a  Delay  In 
Compliance  With  State  Implementation 
Plan  Requirements;  Proposed 
Approval  of  an  Administrative  Order 
Issued  by  the  Pennsylvania 
Department  of  Environmental 
Resources  to  Anchor  Hocking 
Corporation 

AGENCY:  Environmental  Protection 
Agency. 

action:  Proposed  rulemaking;  invitation 
for  public  comment. 

SUMMARY:  EPA  has  proposed  to  approve 
an  Administrative  Order  issued  by  the 
Pennsylvania  Department  of 
Environmental  Resource  to  Anchor 
Hocking  Corporation.  The  Order 
requires  the  company  to  bring  air 
emissions  from  its  glass  container 
closure  manufacturing  facility  in 
Connellsville,  Pennsylvania  into 
compliance  with  certain  regulations 
contained  in  the  federally  approved 
Pennsylvania  State  Implementation  Plan 
(SIP)  by  either  April  21, 1986  or  April  21, 
1987.  Because  the  Order  has  been  issued 
to  a  major  source  and  permits  a  delay  in 
compliance  with  provisions  of  theSIP,  it 
must  be  appoved  by  EPA  before  it 
becomes  effective  as  a  Delayed 
Compliance  Order  pursuant  to  the  Clean 
Air  Act  (the  Act).  If  approved  by  EPA, 
the  Order  will  constitute  an  addition  to 
the  SIP.  In  addition,  a  source  in 
compliance  with  an  approved  Order 
may  not  be  sued  under  the  federal 
enforcement  or  citizen  suit  provisions  of 
the  Act  for  violations  of  the  SIP 
regulations  covered  by  the  Order.  The 
purpose  of  this  notice  is  to  invite  public 
comment  on  EPA's  proposed  approval  of 
the  Order  as  a  Delayed  Compliance 
Order. 

DATE:  Written  comments  must  be 
received  on  or  before  October  25. 1984. 
ADDRESSES:  Comments  should  be 
submitted  to  Director,  Air  Management 
Division.  EPA  Region  III.  Sixth  &  Walnut 
Streets,  Philadelphia,  Pennsylvania 
19106.  The  State  Order,  supporting 
material,  and  public  comments  received 
in  response  to  this  notice  may  be 
inspected  and  copied  (for  appropriate 
charges)  at  this  address  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  S.  Arena,  Environmental 
Scientist.  Enforcement  Policy  and  State 
Coordination  Sec|ion,  Air  Management 
Division.  U.S.  EPA  Region  III.  6th  & 
Walnut  Streets.  Philadelphia. 


Pennsylvania  19106,  Telephone:  (215) 
597-6553. 

SUPPLEMENTARY  INFORMATION:  Anchor 
Hocking  Corporation  operates  a  glass 
container  closure  manufacturing  facility 
at  Connellsville.  Pennsylvania.  The 
Order  under  consideration  addresses 
emissions  from  various  surface  coating 
processes,  which  are  subject  to  section 
129.52  of  Title  25  of  the  Pennsylvania 
Code.  The  regulations  limit  the 
emissions  of  Volatile  Organic 
Compounds  (VOC),  and  is  part  of  the 
federally  approved  Pennsylvania  State 
Implementation  Plan.  The  Order 
requires  final  compliance  with  the 
regulation  by  April  21. 1986  through  the 
use  of  low  solvent  coatings,  or  by  April 
21,  1987  through  the  use  of  control 
equipment. 

Because  this  Order  has  been  issued  to 
a  major  source  of  VOC  emissions  and 
permits  a  delay  in  compliance  with  the 
applicable  regulation,  it  must  be 
approved  by  EPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  under  section  113(d)  of  the  Clean 
Air  Act  (the  Act).  EPA  has  reviewed  the 
Order  and  has  found  that  the  Order 
does  satisfy  the  requirements  of  this 
subsection. 

EPA's  review  indicates  that  the 
Anchor  Hocking  facility  is  a  major 
source  of  VOC  emissions.  The  facility  is 
unable  to  comply  with  regulations 
limiting  emissions  of  VOCs  codified  at 
Section  129.52  the  Title  25  of  the 
Pennsylvania  Code,  part  of  the  federally 
approved  State  Implementation  Plan, 
because  low  solvent  coatings  are  still 
being  developed.  The  Order  requires 
compliance  with  the  regulation  no  later 
than  April  21. 1987  three  years  after 
April  21. 1984.  the  date  by  which 
compliance  is  otherwise  required.  Prior 
to  issuance  of.the  Order,  Pennsylvania 
provided  an  opportunity  for  public 
comment  and  hearing  on  the  Order.  The 
Order  contains  expeditious  increments 
of  progress  towards  compliance  and 
emission  monitonng  and  reporting 
requirements,  and  provides  for  interim 
emission  reduction  requirements  to 
aviod  an  imminent  and  substantial 
endangerment  to  health.  Pennsylvania 
has  determined  that  the  Order  requires 
the  facility  to  comply  with  the  State 
Implementation  Plan  whenever  it  is 
tempoarily  able  to  do  so.  The  Order 
notifies  Anchor  Hocking  of  its  liability 
for  noncompliance  penalties  under 
section  120  of  the  Clean  Air  Act,  42 
U.S.C.  7420. 

If  the  Order  is  approved  by  EPA, 
source  compliance  with  its  terms  would 
preclude  federal  enforcement  action 
under  section  113  of  the  Act  against  the 
source  for  violations  of  the  regulation 


covered  by  the  Order  during  the  period 
the  Order  is  in  effect.  Enforcement 
against  the  source  under  the  citizen  suit 
provision  of  the  Act  (section  304)  would 
be  similarly  precluded.  If  approved,  the 
Order  would  also  constitute  an  addition 
to  the  Pennsylvania  SIP.  However, 
source  compliance  with  the  Order  will 
not  preclude  assessment  to  any 
noncompliance  penalties  under  section 
120  of  the  Act,  unless  the  source  is 
otherwise  entitled  to  an  exemption 
under  section  120(a)(2)  (B)  of  (C). 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  EPA  may  approve  the  Order. 
After  the  public  comment  period,  the 
Administrator  of  EPA  will  publish  in  the 
Federal  Register  the  Agency  s  final 
action  on  the  Order  in  40  CFR  Part  65. 

List  of  Subjects  in  40  CFR  Part  65 

Air  polluti^  control. 

Authonty:  42  U.S.C.  7413,  7601. 

Dated:  September  10.  1984 
Thomas  P.  Eichler. 
Regional  Administrator.  Region  III 

IFK  Doc  84-2535:  Filed  9-24-64,  8:«5  «inl 
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40  CFR  Part  65 

[A-3-FRL-2676-5) 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  in 
Compliance  With  State  Implementation 
Plan  Requirements;  Proposed 
Approval  of  an  Amended 
Administrative  Order  Issued  by  the 
Pennsylvania  Department  of 
Environmental  Resources  to 
Philadelphia  Textile  Finishers,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking;  invitation 
for  public  comment. 

SUMMARY:  EPA  has  proposed  to  approve 
an  amended  Administrative  Order 
issued  by  the  Pennsylvania  Department 
of  Environmental  Resources  to 
Philadelphia  Textile  Finishers,  Inc.  The 
amended  Order  requires  the  company  to 
bring  air  emissions  from  its  fabric 
coating  facility  in  Norristown. 
Pennsylvania  into  compliance  with 
certain  regulations  contained  in  the 
fpderallv  approved  Ppnns\  Kania  Stale 
Implementation  Plan  (SIP)  by  April  9. 
1985.  Because  the  amended  Order  has 
been  issued  to  a  major  source  and 
permits  a  delay  in  compliance  with 
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provisions  of  the  SIP,  it  must  be 
approved  by  EPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  pursuant  to  the  Clean  Air  Act  (the 
Act).  If  approved  by  EPA,  the  amended 
Order  will  constitute  an  addition  to  the 
SIP.  In  addition,  a  source  in  compliance 
with  an  approved  Order  may  not  be 
sued  under  the  federal  enforcement  or 
citizen  suit  provisions  of  the  Act  for 
violations  of  the  SIP  regulations  covered 
by  the  Order.  The  purpose  of  this  notice 
is  to  invite  public  comment  on  EPA's 
proposed  approval  of  the  amended 
Order  as  a  Delayed  Compliance  Order 
DATE:  Written  comments  must  be 
received  on  or  before  October  25, 1984. 
ADDRESSES:  Comments  should  be 
submitted  to  Director,  Air  Management 
Division,  EPA  Region  III,  Sixth  and 
Walnut  Streets,  Philadelphia, 
Pennsylvania  19106.  The  State  Order, 
supporting  material,  and  public 
comments  received  in  response  to  this 
notice  may  be  inspected  and  copied  (for 
appropriate  changes)  at  thi^'address 
during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  S.  Arena,  Environmental 
Scientist,  Enforcement  Policy  and  State 
Coordinaiion  Section,  Air  Management 
Division,  U.S.  EPA  Region  III,  6th  and 
Walnut  Streets,  Philadelphia, 
Pennsylvania  19106,  Telephone:  (215) 
597-6553. 

SUPPLEMENTARY  INFORMATION: 

Philadelphia  Textile  Finishers,  Inc.. 
operates  a  fabric  coating  facility  at 
Norristown,  Pennsylvania.  The  amended 
Order  under  consideration  addresses 
emissions  from  the  surface  coating 
processes,  which  are  subject  to  S  129.52 
of  Title  25  of  the  Pennsylvania  Code. 
The  regulations  limit  the  emissions  of 
Volatile  Organic  Compounds  (VOC), 
and  is  part  of  the  federally  approved 
Pennsylvania  State  Implementation 
Plan.  The  original  Order,  which  was 
proposed  in  the  March  16, 1983.  Federal 
Register,  required  final  compliance  with 
the  regulation  by  October  31, 1983, 
through  the  use  of  low  solvent  coatings. 
The  amended  Order  requires  final 
compliance  with  the  regulation  by  April 
9, 1985  through  the  use  of  low  solvent 
coatings. 

Because  this  amended  Order  has  been 
issued  to  a  major  source  of  VOC 
emissions  and  permits  a  delay  in 
compliance  with  the  applicable 
regulation,  it  must  be  approved  by  EPA 
before  it  becomes  effective  as  a  Delayed 
Compliance  Order  under  section  113(d) 
of  the  Clean  Air  Act  (the  Act).  EPA  has 
reviewed  the  amended  Order  and  has 
found  that  the  amended  Order  does 
satisfy  the  requirements  of  this 
subsection. 


EPA's  review  indicates  that  the 
Philadelphia  Textile  facility  is  a  major 
source  of  VOC  emissions,  the  facility  is 
unable  to  comply  with  regulations 
limiting  emissions  of  VOCs  codified  at 
Section  129.52  of  Title  25  of  the 
Pennsylvania  Code,  part  of  the  federally 
approved  State  Implementation  Plan, 
because  low  solvent  coatings  are  still 
being  developed.  The  amended  Order 
requires  compliance  with  the  regulation 
by  April  9,  1985,  three  years  after  April 
9,  1982,  the  date  by  which  compliance  is 
otherwise  required.  Prior  to  issuance  of 
the  amended  Order.  Pennsylvania 
provided  an  opportunity  for  public 
comment  and  hearing  on  the  amended 
Order.  The  amended  order  contains 
expeditious  increments  of  progress 
towards  compliance  and  emission 
monitoring  and  reporting  requirements, 
and  provides  for  interim  emission 
reduction  requirements  to  avoid  an 
imminent  and  substantial  endangerment 
to  health.  Pennsylvania  has  determined 
that  the  amended  Order  requires  the 
facility  to  comply  with  the  State 
Implementation  Plan  whenever  i*  is 
temporarily  able  to  do  so.  The  amended 
Order  notifies  Philadelphia  Textile  of  its 
liability  for  noncompliance  penalties 
under  Section  120  of  the  Clean  Air  Act, 
42  U.S.C.  7420. 

If  the  amended  Order  is  approved  by 
EPA,  source  compliance  with  its  terms 
would  preclude  federal  enforcement 
action  under  section  113  of  the  Act 
against  the  source  for  violations  of  the 
regulation  covered  by  the  Order  during 
the  period  the  Order  is  in  effect. 
Enforcement  against  the  source  under 
the  citizen  suit  provision  of  the  Act 
(Section  304)  would  be  similarly 
precluded.  If  approved,  the  amended 
Order  would  also  constitute  an  addition 
to  the  Pennsylvania  SIP.  However, 
source  compliance  with  the  amended 
Order  will  not  preclude  assessment  of 
any  noncompliance  penalties  under 
Section  120  of  the  Act,  unless  the  source 
is  otherwise  entitled  to  an  exemption 
under  section  120(a)(2)  (B)  or  (C). 

All  interested  persons  are  invited  to 
submit  written  con\ments  on  the 
proposed  amended  Order.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  EPA  may  approve  the  amended 
Order.  After  the  public  comment  period, 
the  Administrator  of  EPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
action  on  the  amended  Order  in  40  CFR 
Part  65. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 
Authority:  42  U.S.C.  7313,  7601. 


Dated:  September  4.  1984. 
Thomas  P.  Eichler, 

Regional  Administrator.  Region  III. 

(FR  Doc  84-25351  Filed  ^2A-«*  8:45  ami 
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40  CFR  Part  65 

[A-5-FRL-2678-7] 

Delayed  Comptiance  Orders;  Proposed 
Approval  of  a  Delayed  Compliance 
Order  Issued  by  the  Michigan 
Department  of  Natural  Resources  to 
Chrysler  Corp.,  Warren  Truck  Plant 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  USEPA  proposes  to 
approve  a  Delayed  Consent  Order 
(DCO)  issued  by  the  Michigan 
Department  of  Natural  Resources  to 
Chrysler  Corporation  in  Warren, 
Michigan.  The  Order  requires  the 
company  to  bring  particulate  matter 
emissions  from  Boilers,  1,  2,  3,  4,  and  5 
info  final  compliance  with  the  limits 
established  by  Michigan  Administrative 
Code  1980  AACS,  R336.1331.  part  of  the 
Federally  approved  Michigan  State 
Implementation  Plan  (SIP). 
DATE:  Written  comments  must  be 
received  on  or  before  October  25, 1984. 
ADDRESSES:  Copies  of  the  State  order, 
supporting  material,  and  public 
comments  received  in  response  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  U.S. 
Environmental  Protection  Agency.  Air 
and  Radiation  Branch.  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 

Comments  on  this  proposed  action 
should  be  addressed  to:  Gary  Gulezian, 
Chief.  U.S.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Branch,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene,  U.S.  Environmental 
Protection  Agency,  Region  V,  Air  and 
Radiation  Branch,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604,  (312)  886- 
6029. 

SUPPLEMENTARY  INFORMATION:  On  July 

6.  1984.  the  Michigan  Department  of 
Natural  Resources  submitted  to  USEP.A 
for  review  and  approval  a  Delayed 
Compliance  Order  (DCO)  which  it  had 
issued  to  Chrysler  Corporation,  in 
Warren,  Michigan.  The  Order  under 
consideration  addresses  particulate 
matter  emissions  from  Boilers  1,  2,  3,  4, 
and  5  at  the  company's  Warren  Truck 
Plant,  which  are  subject  to  Michigan 
Administrative  Code  1980  ASCS, 
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R336.1331.  This  regulation  is  part  of  the 
Federally  approved  Michigan  SIP.  The 
Order  requires  the  shutdown  of  Boilers  1 
and  2  on  July  6,  1984;  and  final 
compliance  with  emission  limits  of  0.30 
pounds  per  1,000  pounds  of  exhaust 
gases  by  September  1, 1984,  January  31. 
1985.  and  November  30, 1984.  for  Boilers 
3,  4,  and  5,  r'espectively.  USEPA 
evaluated  the  Order  using  criteria  set 
forth  in  section  n3(d)  of  the  Clean  Air 
Act  {the  Act),  as  amended  August  1977. 
and  determined  that  it  meets  all  the 
requirements  as  shown  below: 

1.  The  Order  must  include  a  finding  that  the 
source  is  currently  unable  to  comply  with  the 
SIP  requirements.  The  DCO  contains  such  a 
finding. 

2.  Notice  and  opportunity  for  a  public 
hearing  must  be  provided.  A  public  hearing 
w.TS  held  on  April  5.  1984. 

3.  The  Order  must  include  a  schedule  for 
compliance.  The  DCO  contains  a  schedule  of 
mileslones  for  compliance  for  all  five  boilers. 
The  schedules  included  plan  submittal, 
contract  initiation,  start  of  construction, 
completion  of  construction,  and  final  testing. 

4.  The  Order  must  include  reasonable  and 
practicable  interim  controls.  Interim  emission 
reduction  measures  are  included  in  the  order, 
consisting  of  the  requirement  that  only  the 
best  controlled  boiler  be  used  until 
compliance  is  demonstrated  for  all  boilers. 
The  schedule  is  such  that  summer  steam 
demand  levels  will  be  low  until  after 
installation  of  the  collector  is  complete  for 
Boiler  3. 

5.  The  Order  must  include  reasonable 
requirements  for  monitoring  and  reporting. 
The  DCO  requires  continuous  opacity 
monitoring  equipment  on  Boilers  3.  4.  and  5. 
Monitoring  data  are  to  be  maintained  for  2 
years.  Each  year.  Method  5.  stack  testing  is  to 
be  performed  on  each  boiler  and  submitted  to 
the  MDNR.  The  company  has  already 
installed  equipment  to  monitor  opacity  in  the 
stacks. 

6.  The  DCO  must  require  final  compliance 
as  expeditiously  as  practicable  but  no  later 
than  July  1. 1979.  or  3  years  after  the  date  for 
final  compliance  specified  in  the  SIP, 
whichever  is  later.  The  compliance  dates  are 
less  than  three  years  after  the  original 
compliance  date  of  December  31  1982. 

7.  If  the  Order  is  to  a  major  source,  it  must 
notify  the  source  of  its  possible  liability  for 
noncompliance  penalties  under  section  120  of 
the  Act.  The  company  was  notified  and 
acknowledged  in  the  order  their  exposure  to 
penalties  under  section  120  of  the  Clean  Air 
Act. 

Because  this  Order  has  been  issued  to 
a  major  source  of  particulate  matter 
emissions  and  permits  a  delay  in 
compliance  with  provisions  of  the  SIP,  it 
must  be  approved  by  USEPA  before  it 
become  effective  as  a  Delayed 
Compliance  Order  under  section  113(d) 
of  the  Act.  If  approved  by  USEPA, 
source  compliance  with  its  terms  would 
preclude  Federal  enforcement  action 
under  section  113(b)  of  the  Act  against 
the  source  for  violations  of  the 


regulations  covered  by  the  Order  during 
the  period  the  Order  is  in  effect. 
Enforcement  against  the  source  under 
the  citizen  suit  provision  of  the  Act 
(Section  304)  would  be  similarly 
precluded.  If  approved,  the  Order  would 
also  constitute  an  addition  to  the 
Michigan  SIP.  However,  source 
compliance  with  the  Order  will  not 
preclude  assessment  of  any 
noncompliance  penalties  under  section 
120  of  the  Act.  unless  the  source  is 
otherwise  entitled  to  an  exemption 
under  sectionl20fa)(2)  (B)  or  (C). 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  USEPA  may  approve  the  Order. 
After  the  public  comment  period,  the 
Administrator  of  USEPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
action  on  the  Order  in  4C  CrR  Part  65. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 
Authority:  42  U  S  C.  7413,  7601. 
Dated:  September  14.  1984. 
Valdas  V.  Adamkus, 

Regional  A  drmnistrator. 

|FR  Doc  84-253S3  Filed  »-24-«4;  8:4S  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  the  Comment  Period  on 
Proposed  Endangered  With  Critical 
Habitat  Status  for  the  June  Suclter 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule,  notice  of  public 
hearing,  and  reopening  of  the  comment 
period. 


summary:  The  Service  gives  notice  that 
a  public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
with  critical  habitat  status  for  the  June 
sucker,  and  that  the  comment  period  on 
the  proposal  will  be  reopened. 
DATES:  The  public  hearing  will  be  held 
on  October  11,  1984,  from  6  p.m.  to  9 
p.m.  Comments  on  the  proposal  must  be 
received  by  October  21, 1984. 
ADDRESS:  The  public  hearing  will  be 
held  at  the  Provo  City  Building  in  the 
City  Council  Chambers.  359  W.  Center 
Street,  Provo,  Utah.  Written  comments 
and  materials  should  be  sent  to  the 


Regional  Director,  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  25486.  Denver  Federal 
Center,  Denver.  Colorado  80225. 
Comments  and  materials  received  will 
be  "available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Regional  Endangered  Species 
Division,  134  Union  Boulevard,  fourth 
floor,  Lakewood,  Colorado  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  L  Miller,  Staff  Biologist. 
Endangered  Species  Divis"ion,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box' 25486. 
Denver  Federal  Center,  Denver, 
Colorado  80225,  (303/234-2496). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  June  sucker  [Chasmistes  liorus]  is 
a  fish  found  only  in  Utah  Lake.  Utah 
County,  Utah.  It  uses  the  lower  portions 
of  the  Provo  and  Spanish  Fork  Rivers, 
the  two  largest  tributaries  of  Utah  Lake, 
for  spawning  and  larval  rearing.  TTie 
species  is  jeopardized  by  alteration  of 
habitat  due  to  water  impoundments  and 
irrigation,  illegal  killing  of  spawning 
adults,  predation  and  competition  from 
exotic  fish,  and  water  pollution.  In  the 
Federal  Register  of  July  2,  1984  (49  FR 
27183-27188),  the  Service  proposed 
determination  of  endangered  with 
critical  habitat  status  for  the  June 
sucker.  The  period  for  submission  of 
public  comments  on  the  proposal  was 
originally  scheduled  to  last  until  August 
31,  1984. 

Section  4(bl(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended, 
requires  that  a  public  hearing  be  held,  if 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  On 
August  14, 1984,  the  Service  received 
requests  for  a  hearing  on  the  June  sucker 
from  Attorney  Dave  McMullin,  Payson, 
Utah,  on  behalf  of  the  East  Bench,  Lake 
Shore,  Lake  Side,  Salem.  South  Field, 
and  West  Field  Irrigation  Companies. 
Additional  requests  for  a  hearing  were 
received  from  Mayor  James  E.  Ferguson. 
Provo,  Utah;  and  the  Central  Utah 
Water  Conservancy  District,  Orem, 
Utah.  The  SerNice  has  scheduled  this 
hearing  for  October  11. 1984,  from  6  p.m. 
to  9  p.m.,  at  the  Provo  City  Building,  in 
the  City  Council  Chambers,  359  W. 
Center  Street,  Provo,  Utah.  Those 
parties  wishing  to  make  statements  for 
the  record  should  have  available  a  copy 
of  their  statements  to  be  presented  to 
the  Service  at  the  start  of  the  hearing. 

In  order  to  accommodate  the  hearing, 
the  Service  also  reopens  the  public 
comments  period  on  the  proposal. 
Written  comments  may  now  be 
submitted  until  October  21.  1984,  to  the 
Service's  Office  in  the  ADDRESS  section, 


/OL 


Author 

The  primary  author  of  this  notice  is 
Julie  Bridenbaugh,  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  35486, 
Denver,  Colorado  80225. 
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Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 

(.isriculture). 

Dcited:  September  19   l'~>tiA. 
Robert  H.  Shields, 
Acti-ni!  Regional  Director. 
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Notices 


This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   rutes   Of 
proposed  rules  that  are  applicable  to  the 
putjiic    Notices  of   heanngs   and 
investigations,    committee    meetings,    agency 
decisions  and  rulings,   delegations  of 
authonty.   filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions  are   examples 
of   documents   appeanng   in   this   section 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

1984  Crop  Soyt>ean  Final  Loan  and 
Purchase  Rate 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  Determination  of  1984 

Crop  Soybean  Final  Level  of  Price 

Support. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  final  level  of  price 
support  for  the  1984  soybean  crop  is 
$5.02  per  bushel.  This  determination  is 
required  to  be  made  by  section  201(g)(1) 
of  the  Agricultural  Act  of  1949,  as' 
amended. 

EFFECTIVE  DATE:  September  25, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Orville  1.  Overboe,  Agricultural 
Economist,  Analysis  Division,  ASCS- 
USDA,  P.O.  Box  2415,  Washington.  D.C, 
20013.  Telephone  (202)  447-4417.  Since 
this  determination  is  calculated  in 
accordance  with  the  statutory  formula, 
the  requirement  of  an  Impact  Analysis 
has  been  waived. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  "not  major."  It  was 
designated  "not  major"  because  it  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  impacts  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S. -based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets. 
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The  title  and  number  of  the  federal 
assistance  program  to  which  this  notice 
applies  to  are'  Title— Commodity  Loans 
and  Purchases;  Number — 10  051  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Cre'dit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

Section  201(g)(1)  of  the  Agrhcultural 
Act  of  1949.  as  amended,  provides  that 
the  price  of  soybeans  for  each  of  the 
1982  through  1985  marketing  years  shall 
be  supported  through  loans  and 
purchases  at  a  level  equal  to  75  percent 
of  the  simple  average  price  received  by 
farmers  for  soybeans  for  each  of  the 
preceding  five  marketing  years, 
excluding  the  high  and  low  valued 
years,  except  that  the  support  price  may 
not  be  less  than  S5.02  per  bushel. 
However,  if  the  Secretary  of  Agriculture 
determines  that  the  average  price 
received  by  producers  for  soybeans  in 
any  marketing  year  is  not  more  than  105 
percent  of  the  level  of  loans  and 
purchases  for  such  marketing  year,  the 
support  level  may  be  reduced  for  the 
next  marketing  year  by  the  amount 
which  is  determined  to  be  necessary  to 
maintain  domestic  and  export  markets 
for  soybeans,  except  that  the  price 
support  level  cannot  be  reduced  by  more 
than  10  percent  in  any  year  nor  below 
S4.50  per  bushel. 

Section  201(g)(1)  also  provides  that 
the  Secretary  must  make  a  preliminary 
announcement  of  the  level  of  price 
support  not  earlier  than  30  days  prior  to 
September  1.  the  beginning  of  the 
marketing  year,  based  upon  the  latest 
information  and  statistics  then 
available.  The  Secretary  must  make  a 
final  announcement  of  such  level  as 
soon  as  full  information  and  statistics 
are  available  on  prices  for  the  five  years 
preceding  the  beginning  of  the  marketing 
year  for  which  the  level  of  support  is 
determined.  The  final  level  of  price 
support  must  be  announced  no  later 
than  October  1  of  the  marketing  year  to 
which  the  announcement  applies.  The 
final  level  of  support  cannot  be  less  than 
that  of  the  preliminary  announcement. 


A  preliminary  level  of  price  support  of 
$5.02  per  bushel  for  the  1984  crop  of 
soybeans  was  determined  and 
announced  on  August  2,  1984  (49  FR 
31121).  As  set  forth  below,  it  has  been 
determined  that  the  final  level  of  price 
support  for  the  1984  crop  of  soybeans  is 
$5,02  per  bushel.  i 

Determination 

The  simple  average  price  received  by 
farmers  for  soybeans  for  each  of  the 
preceding  five  years,  excluding  the  high 
and  low  valued  years,  is  S6.61  per 
bushel.  This  determination  is  based  on 
the  following  data: 

[11 
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(2)  Average  of  the  five  years, 
excluding  the  low  valued  year  [1982] 
and  the  high  valued  year  (1983); 
($6.29-1- $7.50-^S6.05)/3  =  $6,61  per 
bushel. 

(3)  The  final  price  support  level 
calculation  is  $6.61  x  .75  =$4.96.  The 
calculated  final  price  support  level  of 
$4.96  per  bushel  is  less  than  the 
statutory  minimum  level  of  $5.02  per 
bushel.  The  projected  average  price  of 
soybeans  received  by  producers  douring 
the  marketing  year  1983  (S7.80) 
exceeded  105  percent  of  the  1983  price 
support  level  for  Sbybeans 
[55,02x1.05  =  $5.27).  There  is,  therefore, 
no  basis  for  reducing  the  final  price 
support  level  for  soybeans  below  the 
statutory  minimum  level  of  $5,02  per 
bushel.  Accordingly,  the  final  1984-crop 
soybean  price  support  level  is  $5.02  per 
bushel. 

[Sec,  201(g)(l)of  the  Agricultural  Act  of  1949. 
as  amended  (7  U.S.C.  1446(g)(1)) 

Signed  at  Washington.  D.C.  on  September 
14.  1984. 

|ohn  R.  Block. 

Secretary. 

IFR  Doc  84-2S31B  Filed  »-24-M  8«  »ml 
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Soil  Conservation  Service 

Upper  Chester  River  Watershed, 
Maryland  and  Delaware;  Intent  To 
Prepare  a  Supplemental  Environmental 
Impact  Statement 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  En\ironmenta!  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  [7  CFR 
Fart  650):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  a  supplemental  envionmentai 
impact  statement  is  being  prepared  for 
the  Upper  Chester  River  Watershed, 
Kent  and  Queen  Anne's  Counties, 
Ntarvland  and  Kent  and  New  Castle 
Counties.  Delaware. 

FOR  FURTHER  INFORMATION  CONTACT: 

^f.^  Gerald  R.  Calhoun,  State 
Conservationist.  Soil  conservation 
Service.  4321  flartwick  Road,  College 
Park.  Maryland  20740.  telephone  301- 
341-^180. 

SUPPLEMENTARY  INFORMATION:  The 

existmo  environmental  impact  statement 
was  completed  July,  1982.  Considerable 
controversy  and  additional  information 
indicates  that  the  project  may  cause 
significant  local  impacts  on  the 
environment.  As  a  result  of  these 
impacts.  Mr.  Gerald  R.  Calhoun  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  a 
supplemental  environmental  impact 
statement  are  needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection,  flood  prevention, 
and  drainage.  Alternatives  considered 
during  planning  include  no  action,  land 
use  changes,  land  treatment,  channel 
work,  and  various  systems  of  dams. 

A  draft  supplemental  environmental 
impact  statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  A  meeting  will  be 
held  at  8:00  p.m.,  Wednesday,  November 
7. 1984.  at  the  Fire  Hall  in  Hartly. 
Delaware  to  determine  the  scope  of  the 
evaluation  of  the  proposed  action. 

Further  information  on  the  proposed 
action,  or  the  scoping  meeting  may  be 
obtained  from  Mr,  Gerald  R.  Calhoun, 


State  Conservationist,  at  the  above 
address  or  telephone  (301)  344-4180. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  Federal  and  federally  assisted 
programs  and  projects  are  applicable.) 

Dated:  September  19,  1984. 
Gerald  R.  Calhoun, 
State  Conservationist. 

|FR  noc  S4-:.S3ai  Filed  9-24-84;  8:45  am| 
BILLING  CODC  341»-16-M 


CIVIL  AERONAUTICS  BOARD 

Premiere  Airlines,  Inc.,  Continuing 
Fitness  Investigation;  Hearing 

Notice  is  hereby  given  that  a  hearing 

in  the  above-entitled  matter  will 

commence  on  October  18, 1984,  at  10:00 

a.m.  (local  time)  in  Room  1027,  Universal 

Building,  1825  Connecticut  Avenue, 

NW.,  Washington,  D.C..  before  the 

undersigned  administrative  law  judge. 

Dated  at  Washington  D.C..  September  19, 
1984. 

John  M.  VittoneJ 

Administrative  Law  Judge. 

|FR  Uoc.  84-2.S3b-  F  iad  9-24-84;  8:45  am) 
BILLING  CODE  e320M}1-M 


DEPARTMENT  OF  COMMERCE 

President's  Commission  on  Industrial 
Competitiveness;  Meeting 

agency:  Office  of  Economic  Affairs, 

Commerce. 

ACTION:  Notice  of  meeting. 


summary:  This  notice  announces  the 
forthcoming  meeting  of  the  Cochairmen 
of  the  President's  Commission  on 
Industrial  Competitiveness 
(Commission).  The  Commission  was 
established  by  Executive  Order  12428  on 
June  28,  1983  and  its  charter  was 
approved  on  August  23,  1983.  The 
Commission  shall  review  means  of 
increasing  the  long-term 
competitiveness  of  United  States 
industries  at  home  and  abroad,  with 
particular  emphasis  on  high  technology, 
and  provide  appropriate  advice  to  the 
President  through  the  Cabinet  Council 
on  Commerce  end  Trade  and  the 
Department  of  Commerce. 

Time  and  place:  October  11,  1984  from 
8:30  a.m.-l:0O  a.m.  at  the  Capital  Hilton, 
California  Room,  16th  and  K  Street.  NW, 
Washington,  DC  20036.  This  cochairmen 
meeting  is  being  held  to  discuss  the  final 
report  of  the  Commission. 

Public  participation:  The  meeting  will 
be  open  to  public  attendance.  A  limited 


number  of  seats  will  be  available  for  the 
public  on  a  first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT 
J.  Paul  Royston,  President's  Commission 
on  Industrial  Competitiveness,  736 
Jackson  Place,  NW.,  Washington.  DC 
20503,  telephone  202-395-4527. 
Egils  Milbergs, 

Executive  Director.  President  s  Commission 
on  Industrial  Competitiveness. 

IFR  Doc   84-:532fi  F.lfd  9-24-84.  8:45  amj 
BILLING  CODE  3S10-1B-M 


National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

September  18, 1984. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion. 

Office  of  Federal  Patent  Licensing.  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-429,  913  (4,464,862)     Chemical 

Applicator 
SN  6-573,748     Method  and  Apparatus 

for  Transporting  Implements 
SN  6-^25,272     Hide  Transfer  Apparatus 

and  Method 

Department  of  Health  and  Human 
Services 

SN  6-329,870  (4.465.769)     Non- 
Transformed  Thymidine  Kinaseless 
Cell  Line  And  Its  Use  For  Testing 
Tumorigenic  Potential  of  Genes 

SN  6-,S85.111     Synthesis  of  Platinum 
(IV)  Antineoplastic  Agent 

SN  6-601.314     Carbamates  of 
Colchicine  and  Thiocolchicine 
Suitable  for  Treatment  of  Gout  and 
Murine  Malignancies 

SN  6-604,1.36    Substituted  N-Methyl 
Derivatives  of  Mitindomide 
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SN  6-607,160    Therapy  for  Retinoid 

Pathogenesis 
S.N  6-618,949     Rapid  Visualization 

System  for  Gel  Electrophoresis 
SN  6-619.325     Method  and  Device  for 

Quantitative  Endpoint  Determination 

in  Microfluorophotometry 

Department  of  the  Air  Force 

SN  6-370.234     Range-Only  Mullistatic 

Radar  System 
SN  6-601.515     Retro  Directive  Radar 

Target  Simulator  Beacon  Apparatus 

and  Method 
SN  6-603.528     Portable.  Sequential  Air 

Sampler 
SN  6-€10,142     Atmospheric  Contrast 

Transmittance  Monitor 
SN  6-614.190    X33  Cut  Quartz  For 

Temperature  Compensated  Saw 

Devices 
S.N  6-615.,506     Harness  Formation  End- 
Effector  with  Interchangeable  Tool 

Capability 
SN  6-615.612     Optical  Flip-Flop  System 
SN  6-617. 6t)6    Multilayer  Ceramic 

Capacitor 

Department  of  the  Army 

S\  6-628,091     Optical  Fiber  Splice  Sled 
SN  6-628.553     Precision  Cutting  of 
Millimete*  Wave  Ferrite  Materials 

IFR  Doi,  tM-2M8:  Filed  S»-24-*»:  8:45  am| 
BILUMQ  CODE  351(M>4-M 


Patent  and  Trademark  Office 

Public  Advisory  Committee  for 
Trademark  Affairs;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  meetmg: 

The  Public  Advisory  Committee  for 
Trademark  Affairs  will  meet  from  9:30 
a.m.  until  5:00  p.m.  on  October  24. 1984. 
at  the  U.S.  Patent  and  Trademark  Office 
in  Room  11C24  of  Building  3.  Cr>stal 
Plaza,  located  at  2021  Jefferson  Davis 
Highway.  Arlington.  Virginia 

The  agenda  for  the  meeting  is  as 
follows: 

(1 )  Finances  of  the  Trademark 

Operation 
[2]  Trademark  Automation 

Developments 

(3)  Activities  of  the  Trademark 
Examining  Operation 

(4)  Trademark  Trial  and  Appeal  Board 
Operations 

(5)  Customer  Services 

and  any  other  Patent  and  Trademark 
Office  activities,  including  legislation 
and  international  conventions,  affecting 
trademarks 

The  meeting  will  be  open  to  public 
observation:  approximately  twelve  (12) 


seats  will  be  available  for  the  public  on 
a  first-come  first-served  basis. 

If  time  permits,  oral  comments  by  the 
public  of  three  (3)  minutes  on  each  topic 
within  the  above  agenda  will  be 
allowed.  Written  comments  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed. 

Copies  of  the  minutes  will  be 
available  upon  request. 

For  further  information,  contact  Ellen 
J  Seeherman.  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Room 
CP3-11C17.  Patent  and  Trademark 
Office,  Washington.  D.C.  20231. 
Telephone:  703-557-7464. 

Dated:  Septpmber  18,  1984. 

Approved 
Gerald  ].  Mossinghoff. 
Assistant  Secrptary  and  Commissioner  of 
Patents  and  Tradpmarks. 

im  Doc.  84-25322  F.lcd  9-2«-84.  8:45  amj 
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COPYRIGHT  ROYALTY  TRIBUNAL 

[Docket  No.  CRT  83-1) 

1982  Cable  Royalty  Distribution 
Determination 

agency:  Copyright  Royalty  Tribunal 
(T.-ibunal)  announces  the  adoption  of  its 
final  determination  in  the  proceeding 
concerning  the  distribution  to  certain 
copyright  owners  of  royalty  fees  paid  by 
cable  systems  for  secondary 
transmissions  during  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Brennan.  Chairman. 
Copyright  Rovaltv  Tribunal,  (202)  653 
5175. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

17  U.S.C  111(d)(5)(B)  requires  the 
Tribunal  after  the  first  day  of  August  to 
determine  whether  a  controversy  exists 
concerning  the  distribution  of  cable 
royalty  fees  deposited  by  cable  systems 
with  the  Copyright  Office.  Upon 
determination  that  a  controversv  exists, 
17  U.S.C.  804(d)  requires  the  Chairman 
of  the  Tribunal  to  publish  in  the  Federal 
Register  a  notice  announcing  the 
commencement  of  distribution 
proceedings. 

In  a  notice  published  in  the  Federal 
Register  of  August  8.  1983  (48  FR  35989). 
the  Tribunal  directed  that  claimants  to 
royalty  fees  paid  by  cable  operators  for 
secondary  transmissions  during  1982 
submit  not  later  than  September  20. 1983 
any  comments  concerning  whether  a 
controversy  exists  concerning  the 
distribution  of  the  1982  royally  fees. 

The  Tribunal  on  October  12, 1983 
published  in  the  Federal  Register  (48  FR 


46412)  its  determination  that  a 
controversy  did  exist  concerning  the 
distribution  of  cable  royalty  fees  for  the 
period  January  1  through  Etecember  31. 
1962. 

Background  and  Chronology 

On  May  6, 1983,  the  Motion  Picture 
Association  of  America,  the  Joint  Sports 
Claimants,  the  Public  Broadcasting 
Service,  the  Music  Claimants  and 
National  Public  Radio  (the  "Settling 
Parties")  filed  with  the  Tribunal  an 
agreement  in  which  they  agreed  to  seek 
in  the  1982  distribution  proceeding  a 
single  aggregate  award  which  would  be 
divided  among  them  "in  the  proportions 
determined  by  their  individual  Phase  I 
awards  in  the  1979  and  1980  distribution 
proceedings  (with  the  proviso  that  NPR's 
share  shall  not  be  reduced  below  0.25 
percent  of  the  total  funds)." 
Subsequently  the  National  Association 
of  Broadcasters  and  the  Canadian 
Claimants  agreed  to  resolve  the  Phase  1 
proceeding  on  the  basis  of  the  Tribunal's 
1979  and  1980  awards.  These 
agreements  contemplated  that  any 
award  to  the  Devotional  Claimants  in 
this  proceeding  should  be  accomplished 
by  a  pro  rata  reduction  of  the  shares  of 
other  parties. 

As  in  prior  distribution  cases,  the 
Tribunal  conducted  the  proceeding  in 
two  phases.  In  Phase  I  the  Tribunal 
receives  evidence  concerning  the 
awards  to  general  categories  of 
claimants,  while  in  Phase  II  it  receives 
evidence  concerning  disputes  within 
categories.  The  Tribunal  held 
evidentiary  hearings  on  Phase  1  and 
Phase  II  issues,  including  rebuttal  cases, 
on  July  17. 18.  24.  25,  26  and  August  2.  3. 
6,7. 

The  Tribunal  directed  parties  to 
submit  proposed  findings  of  fact  and 
conclusions  of  law  on  August  22, 1984, 
Reply  findings  were  received  on  August 
31,1984. 

The  Tribunal  incorporated  the  Phase  I 
and  Phase  II  records  of  the  1978.  1979. 
1980.  and  1981  cable  distribution 
proceedings  into  the  record  of  the  1982 
proceeding. 

On  September  6,  1984.  the  Tribunal 
granted  the  motion  of  the  Turner 
Broadcasting  System.  Inc.  to  intervene 
in  the  Phase  II  proceeding. 

Phase  I 

Structure  of  Phase  I  Cases 

We  begin  with  the  argument 
advanced  by  the  Devotional  Claimants  ' 


'Devotional  Claimant  s  Proposed  Findings  of  Fact 
and  Conclusion*  of  Law.  pp  37-36 
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that  the  record  of  the  1982  proceeding 
"is  devoid  of  any  evidence  upon  which 
to  base  an  award  to  any  claimant  group 
other  than  PBS  and  the  Devotional 
Claimants."  The  Devotional  Claimants 
assert  that  other  parties  "have  only  put 
in  rebuttal  and  surrebuttal  evidence 
against  the  Devotional  Claimants." 
Devotional  Claimants  conclude 
therefore  that  no  award  can  legally  be 
made  to  these  parties. 

We  find  no  merit  in  the  argument  of 
the  Devotional  Claimants,  which  in  our 
view  reflects  a  myopic  view  of  the 
matters  to  be  determined  by  the 
Tribunal  in  this  Phase  I  proceeding.  All 
Phase  I  parties,  other  than  Devotional,  in 
a  series  of  voluntary  agreements 
determined  the  Phase  I  awards.  Since 
these  argcements  did  not  include  the 
Devotional  Claimants,  the  only 
controversy  to  be  determined  by  the 
Tnbun.il  was  what  award,  if  any,  to 
make  to  the  Devotional  Claimants. 

We  also  reject  the  argument  that  the 
1982  Phase  I  record  provides  no  basis 
for  an  award  to  most  other  categories  of 
claimants.  The  Tribunal  incorporated 
in'o  the  1982  record  20.194  transcript 
pages  of  prior  distribution  proceedings. 
Devotional  Claimants  made  no  showing 
that  the  collective  situation  of  the  other 
Phase  I  parties  changes  in  1982. 

"Specia/ Factors" and  "Fundamental 
Distinction  " 

In  our  1979  determination  ^  the 
Tribunal  gave  weight  to  certain  "special 
factors"  deemed  relevant  to  the 
devotional  claims,  namely  the  purchase 
of  broadcast  time  by  devotionals  and 
perceived  benefits  to  such  claimants 
from  cable  retransmission.  We  viewed 
these  factors  as  establishing  a 
"fundamental  distinction"  of  the      ' 
devotional  claims  from  other  claims.  In 
reviewing  our  1979  determination,  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  wrote:  "We  begin  by 
reiterating  that  there  is  nothing 
necessarily  irrational  about  the 
Tribunal's  'fundamental  distinction'."  ' 
In  our  1979  and  1980  remand 
determinations  *  we  gave  less  weight  to 
these  "special  factors."  in  part  because 
of  the  state  of  the  record.  We  indicated 
that  in  subsequent  proceedings  we 
expected  the  parties  to  develop  a  fuller 
record  on  these  matters.  This  would 
then  permit  the  Tribunal  to  discuss  these 
matters  in  greater  detail  than  was 
previously  possible  because  of  the 


record  and  the  time  restraints  of  17 
U.S.C.  804(e). 

Other  than  for  the  evidence  and 
testimony  of  PBS  presented  for  the 
purpose  of  seeking  to  rebut  Devotional 
Claimants'  argument  that  they  were 
comparable  claimants,  we  find  a  failure 
of  the  Settling  Parties  and  NAB  to  make 
any  showing  that  would  be  useful  to  the 
Tribunal  on  the  "special  factors"  issues, 
which  we  had  designated  for  particular 
review  in  this  proceeding. 

The  Settling  Parties  argue  in  their 
reply  findings  '  that  the  "record  as  a 
whole  demonstrates  that  devotional 
programming  does  not  satisfy  the 
Tribunal's  distribution  criteria."  This  is 
the  issue  for  the  Tribunal  to  resolve.  The 
Settling  Parties  provide  assertions,  but 
have  not  supplied  supporting  evidence. 
We  have  given  in  this  determination  no 
weight  to  the  "special  factors,"  and  we 
reject  the  conclusion  of  the  Settling 
Parties  that  they  have  established  that 
the  devotional  claimants  do  not  qualify 
for  an  award  under  the  Tribunal's 
distribution  criteria. 

Evidentiary  Record 

The  Tribunal  in  the  1978  cable  royalty 
distribution  proceeding  adopted  the 
criteria  to  be  applied  in  that  and 
subsequent  cable  royalty  distribution 
proceedings.  The  criteria,  an  analysis  of 
the  criteria,  and  the  relative  weight 
accorded  each  factor  are  set  forth  in  the 
1978  distribution  opinion.*  We  have 
applied  the  distribution  criteria  to  the 
record  evidence  in  this  proceeding, 
including  the  incorporated  records  of 
previous  proceedings.  In  practice  we 
have  found  that  our  distribution 
allocations  are  rooted  in  a  search  for  the 
marketplace  vBlue  of  the  transmitted 
programs,  and  the  benefit  of  particular 
types  of  distant  signal  programming  to 
cable  operators. 

We  wish  to  emphasize  that  we  are 
deciding  the  1982  case  on  the  basis  of 
the  total  record  in  this  proceeding,  and 
that  we  do  not  propose  to  review  here 
conclusions  reached  in  other 
proceedings  on  the  basis  of  the 
evidentiary  record  before  us  in  those 
proceedings.  We  also  affirm  that 
cumulative  experience  based  on 
cumulative  evidence  cannot  be  excluded 
from  the  decision  process.' 


'47  FR  9896-97. 

'The  Christian  Broadcasting  Network.  Inc.  v  The 
Copynghl  Royalty  Tribunal.  720  F.  2d  1295-1309 
(1983) 

•47  FR  9879-9900  and  48  Fr  9552-9570. 


'Selling  Parties'  Reply  Findings  of  Fact  and 
Conclusions  of  Ljjw  p.  13. 

•45  FR  63035-37 

'See  also  49  FR  20049.  in  which  we  slated  with 
regard  to  our  1979  determination  that  it  was 
reasonable  to  alter  awards  "given  a  greater 
rerinement  in  our  ability  to  assess  a  claimant's 
overall  case  and  weight  even  unchanged  evidence 
more  accurately  " 


With  reference  to  the  new  evidence  of 
the  1982  record,  we  believe  that  the 
Devotional  Claimants  have  made  an 
effort  to  respond  to  our  findings  of 
deficiencies  in  their  previous 
presentations.  We  have  been 
particularly  troubled  in  prior 
proceedings  by  their  showings  as  to  the 
marketplace  value  of  their  programs, 
and  the  benefit  of  their  programs  to 
cable  operators. 

In  deciding  to  make  a  larger  award  to 
the  devotional  claimants  than 
previously,  we  have  given  weight  to  the 
Devotional  Claimants  Exhibit  3,  a 
survey  of  the  attitudes  of  cable  system 
managers  toward  programming.  The 
Tribunal  reads  this  survey  as  supporting 
a  finding  of  some  cable  operator  interest 
in  devotional  programming.  While 
finding  the  survey  helpful  to  our 
determination,  we  also  acknowledge  the 
assertions  of  the  Settling  Parties  that 
there  are  deficiencies  in  this  survey.* 
These  limitations,  such  as  the  size  and 
timing  of  the  survey,  precludes  the 
Tribunal  from  utilizing  the  survey,  even 
with  other  evidence,  to  produce  the 
award  requested  by  the  Devotional 
Claimants. 

Devotional  Claimants  have  introduced 
the  report  entitled,  "Religion  and 
Television,"  a  Research  Report  by  the 
Annenberg  School  of  Communications 
of  the  University  of  Pennsylvania  and 
the  Gallup  Organization.  While  the 
report  contains  much  interesting  data, 
we  have  found  it  to  have  only  limited 
relevance  to  our  task  in  this  proceeding. 
It  is  not  related  to  the  retransmission  of 
distant  signals,  which  while  not 
destroying  all  relevance,  requires  the 
Tribunal  to  make  adjustments  to  glean 
what  is  of  value  to  our  determination. 
We  read  this  report  as  establishing  that 
there  is  a  core  constituency  for  religious 
programming,  but  that  such 
programming  has  little  appeal  beyond 
the  core  constituency.  As  with  other 
reports  and  surveys  presented  over  the 
years  to  the  Tribunal,  it  in  no  way  by 
itself  provides  support  for  any  particular 
level  of  award  to  the  devotional 
claimants. 

We  have  also  considered  the  Cable . 
Television  Viewer  Survey  (Devotional 
Claimants  Exhibit  2)  which  indicates 
that  obtaining  access  to  devotional 
programming  is  a  factur  in  the 
determination  of  some  people  to 
subscribe  to  cable  television. 

The  Settling  Parties  have  sought  to 
rebut  the  Devotional  Claimants  case  by 
presenting  the  A.  C.  Nielsen  Company's 
Report  on  Syndicated  Programs  (ROSP) 


■Settling  Parties  Proposed  Findings  of  Fact  and 
Conclusions  of  Law,  pp  20-21. 
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oata  on  local  market  viewing  of  selected 
Devotional  Claimants'  programming, 
which  shows  low  ratings  for  this 
programming  and  the  1982  Special 
Nielsen  Study  which  relates  to  the  time 
and  viewing  of  programs  as  distant 
signals  in  cable  households.  But.  again. 
we  must  balance  these  data  with  our 
conclusions  in  earlier  proceedings,  as  to 
the  measure  of  value  to  cable  operators 
of  viewing  figures. 

Other  Distribution  Criteria 

We  again  found  in  this  proceeding 
that  the  "harm"  test  is  of  limited  utility 
in  allocating  royalty  fees  among 
categories  of  claimants.' 

We  affirm  our  previous  conclusions 
that  the  total  number  of  hours  of 
categories  of  programming  on  distant 
signals  provides  limited  guidance  to  a 
reasonable  allocation  of  cable  royalties. 

The  "new  "  1982  evidence  did  not 
require  analysis  under  the  quality 
criterion. 

Public  Broadcasting  Factor 

The  Public  Broadcasting  Service  and 
Devotional  Claimants  in  their  proposed 
findings  have  discussed  a  number  of 
issues  relating  to  the  status  and 
relationship  of  these  two  categories  of 
claimants.  Our  determination  in  this 
proceedfcg  has  not  required  us  to  make 
findings'on  all  the  issues  presented.  We 
adhere  to  our  view  that  the  situation  of 
the  public  broadcasting  claimants,  and 
the  devotional  claimants  is  not  similar, 
and  that  these  differences  support  a 
substantially  larger  award  to  the  public 
broadcasting  claimants.  When  a  cable 
operator  determines  to  import  a  distant 
public  broadcasting  signal  all  the 
programs  on  that  signal  are  public 
television  programs.  We  find  in  these 
programs  a  diversity  of  content,  and 
appeal  to  a  broad  range  of  the  public, 
that  we  have  not  been  able  to  discover 
on  the  basis  of  the  evidence  before  us  in 
the  programs  of  the  devotional 
claimants.  We  continue  to  believe  that 
public  television  programs  occupy  a 
unique  position  in  the  cable  television 
marketplace  by  presenting  diverse 
programming  that  is  not  available  on 
commercial  signals. 

Phase  I  Allocations 

On  the  basis  of  the  above,  and  the 
entire  incorporated  record,  we  make  an 
award  of  1%  to  the  Devotional 
Claimants.  Subject  to  the  disposition  of 
the  Devotional  Claimants,  all  other 
Phase  I  parties  have  resolved  by 
voluntary  agreements  that  the  Phase  1 
awards  to  claimants  shall  be  in  the 
percentages  determined  by  the  Tribunal 

•See  47  FR  9892. 


in  the  1979  and  1980  cable  royalty 
proceedings.  It  was  also  provided  that 
any  award  by  the  Tribunal  to  the 
Devotional  Claimants  in  this  proceeding 
should  be  accomplished  by  a  pro  rata 
reduction  of  the  shares  of  other  parties. 
The  Settling  Parties  further  agreed  that 
the  share  of  National  Public  Radio 
should  not  be  reduced  below  0.25 
percent  of  the  total  funds.  The  Tribunal 
finds  that  the  exclusion  of  National 
Public  Radio  from  the  pro  rata  reduction 
is  reasonable. 

It  IS  therefore  ordered  the  Devotional 
Claimants  be  awarded  1%,  and  that, 
other  than  for  the  National  Public  Radio, 
the  1979  and  1980  awards  to  other  phase 
I  parties  be  reduced  on  a  pro  rata  basis 
to  provide  for  the  award  to  the 
Devotional  Claimants.  It  is  further 
ordered  that  in  accordance  with  the 
voluntary  agreement  of  the  Settling 
Parties  a  single  aggregate  award  be 
made  to  them  to  be  divided  among  them 
"in  the  proportions  determined  by  their 
individual  Phase  I  awards  in  the  1979 
and  1980  distribution  proceedings."  It  is 
further  ordered  that  the  1982  cable 
royalties  be  distributed  in  accordance 
with  the  above. 

Phase  II 

The  only  claimant  categories  requiring 
Phase  II  proceedings  are  Program 
Syndicators,  and  Sports. 

Program  Syndicators— Multimedia 
Claim 

The  only  Program  Syndicator 
evidentiary  hearing  resulted  from  the 
failure  to  reach  a  voluntary  agreement 
as  to  the  claim  of  Multimedia 
Entertainment,  Inc.  (Multimedia). 

Our  review  of  the  record  as  it  relates 
to  1982  permits  only  one  conclusion — a 
significant  reduction  is  required  from  the 
level  of  our  previous  awards  to 
Multimedia.  We  address  first  the 
argument  of  Multimedia  that  because  of 
the  Tribunal's  disposition  of  the 
Nlultimedia  claim  in  some  previous 
proceedings,  the  Tribunal  should  refrain 
from  making  the  downward  adjustment 
which  to  us  is  otherw^ise  compelled  by 
the  1982  record.  The  record  establishes 
that  the  Tribunal  was  divided  on 
whether  an  upward  adjustment  was 
required  in  the  1980  proceeding  by  the 
addition  of  Show  Biz  programs  to  the 
Multimedia  claim  and  the  significant 
growth  in  the  carriage  of  WG.N-TV, 
particularly  in  relation  to  the  award 
standard  applied  by  the  Tribunal  to  the 
record  evidence  of  parties  in  that 
proceeding.  Whatever  validity  there 
may  have  been  to  Multimedia's 
arguments  to  the  Tribunal,  if  Multimedia 
was  aggrieved  by  the  Tribunal's 
determination,  the  Copyright  Act 


provides  a  remedy  for  such  grievances. 
We  reject  any  contention  that  we  should 
refrain  from  a  downward  adjustment  of 
the  1982  Multimedia  award  because  of 
our  prior  determinations. 

We  find  that  the  removal  of  the 
"Donahue"  program  from  WGN 
significantly  reduces  the  value  of  the 
Multimedia  claim,  and  that  this  loss  is 
not  offset  by  the  evidence  as  to  other 
1982  programs  in  the  Multimedia  claim. 

According  to  MPAA  Exhibit  3. 
"Donahue"  achieved  only  4.3  million 
household  viewing  hours  in  1982  versus 
10.6  million  in  1981.  The  substantially 
reduced  availability  decreases  its 
marketplace  value  and  benefit  to  cable 
operators.  Our  conclusion  is  fortified  by 
reviewing  earlier  proceedings  in  which 
Multimedia  stressed  the  distant  carriage 
of  the  live  Donahue  show  in  WG.N.  and 
the  particular  value  and  appeal  of  the 
live  show. 

At  best,  we  find  that  shifts  in  other 
programs  in  the  Multimedia  claim  does 
not  offset  the  "loss"  to  the  claim 
resulting  from  the  change  in  the 
"Donahue"  carriage.  Country,  music 
specials  have  increased  in  numbers,  but 
such  specials  had  reduced  ratings  in 
1982  compared  to  1981,  Fewer  programs 
were  syndicated  in  1982  and  several 
programs,  such  as  "Tony  Brown's 
Journal,  were  dropped  from  syndication. 
The  amount  of  programming  fell  by  10%. 

We  reaffirm  our  earlier  findings  as  to 
the  special  appeal  and  marketplace 
value  of  programs  in  the  Multimedia 
claim.  This  evidence  continues  to 
support  an  award  in  accordance  with 
our  distribution  criteria. 

Challenge  to  MPAA  Claim      ' 

Multimedia  has  conducted  a  reviw  of 

the  copyright  status  of  certain  older 
movies  broadcast  in  1982  over  WTBS.  It 
IS  stated  that  "Copyright  Office  research 
determined  that  several  of  the  movies 
shown  on  WTBS  do  not  have  valid 
copyright  registrations."  ■'^Multimedia 
further  argues  that  "no  royalties  should 
be  awarded  MPAA  for  any  program 
whose  copyright  authenticity  is  not 
firmly  established.  It  is  argued  that 
because  of  the  importance  of  WTBS 
signal  carriage,  it  cannot  be  argued  that 
the  impact  is  de  minimus  We  do  not 
agree.  The  Tribunal  will  consider  and 
reflect  in  our  awards  significant 
copyright  matters.  But  we  do  not  intend 


"■Muhimedia  on  September  ~  1984  filed  a  motion 
lo  Strike  certain  data  in  the  Program  Suppliers' 
Reply  Fjndmgs.  namely  a  letter  of  December  27 
1983  from  Turner  Broadcasting  Inc    and  certain 
viewing  data  respecting  public  do.-nain  movies  It  is 
argued  that  these  matters  are  '  e\  idence  outside  the 
record  '  Program  Suppliers  on  September  14.  1984 
filed  an  Opposition  to  .Motion  Ic  S'.ril^e.  The  motion 
is  granted. 
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to  burden  cidimants  wi!h  a  totally 
unnecessary  exercise  in  paper  collection 
because  there  may  be  some  public 
domain  films  included  in  the  Nielsen 
Study.  We  find  the  Multimedia  argument 
utterly  lacking  in  merit. 

Multimedia  also  argues  that  MP.AA 
has  failed  to  provide  a  list  of  the 
programs  accountmg  for  one-third  of  the 
viewing  hours  m  the  .Nu;Lsen  Study,  and 
therefore  "one-third  of  MPA.A  s  share 
must  be  withheld."  No  serious  argument 
has  been  made  as  to  why  this 
information  is  essential  to  our         I 
determmation  m  this  proceeding.  We 
find  no  merit  m  this  argument. 

MPAA  Case  I 

The  primary  basis  for  the  .MPAA  and 
Associated  Program  Suppliers  Phase  II 
claim  was  the  1982  Neilsen  Study.  As  in 
past  Phase  II  proceedings,  the  Tribunal 
has  accorded  substantial  weight  to  these 
viewing  data,  but  has  not  utilized  the 
study  as  the  sole  basis  for  our 
allocations. 

Si  ndicator  A  ward 

On  the  basis  of  the  above,  1%  of  the 
Program  Syndicators  share  is  awarded 
to  Multimedia.  In  accordance  with 
voluntary  agreements.  0.8  is  awarded  to 
the  National  Association  of 
Broadcasters,  and  0.7  is  awarded  to  the 
Spanish  International  Network.  97.5  of 
the  Program  Syndicators  share  is 
awarded  to  the  MPAA  and  Associated 
Program  Syndicators. 

Sports — Spanish  Internationa/  Network 
(Sl.VI  Claim 

This  case  marks  the  first  Phase  II 
proceeding  in  the  Sports  category.  SIN  is 
seeking  a  portion  of  the  sports  award 
based  on  its  distribution  of  the  1982 
World  Cup — an  international 
competition  among  professional  soccer 
teams  that  occurs  once  every  four  years. 

Jurisdictional  Questions  | 

1.  The  Joint  Sport  Claimants  {]SC] 
argue  that  SI.N  must  be  denied  a  share  of 
the  sports  royalties  "because  SIN  did 
not  assert  a  Phase  II  claim  for  royalties 
and  the  JSC  Phase  I  award  is  only  for 
their  own  programming."  In  an  order  of 
July  23,  1984  the  Tribunal  denied  the  JSC 
motion  to  dismiss  SIN's  sports  claim. 

The  SI.N  claim  for  1982  cable  royalties, 
in  responding  to  the  Tribunal's 
requirement  that  claimants  identify  the 
nature  of  the  works  for  which 
compensation  is  requested,  stated: 
"Television  programs  in  the  Spanish 
language  which  it  licenses  for 
transmission  on  television  stations  in 
the  U.S." 

We  are  unable  to  accept  the  argument 
that  a  Tribunal  Phase  I  award  for  sports 


covers  only  the  programs  of  the  JSC. 
This  view  is  not  in  accordance  with  the 
Tribunal's  treatment  of  Phase  I 
categories  as  applying  to  generic 
categories  of  programs.  The  Tribunal  in 
certain  prior  proceedings  has  given 
considerable  attention  to  the  competing 
claims  of  two  categories  of  claimants  to 
sports  royalties.  Nothing  in  our  previous 
pronouncem.ents  on  the  allocation  of 
sports  royalties  provides  support  for  the 
arguments  now  advanced  by  JSC. 

2.  We  also  are  unable  to  accept  any 
argument  that  the  voluntary  Phase  II 
agreement  reached  between  SIN  and 
other  claimants  to  the  royalties  awarded 
under  the  Program  Syndicator  category 
bars  SIN's  claim  to  a  share  of  the  sports 
royalties,  or  provides  compensation 
under  the  statutory  compulsory  licensing 
scheme  for  their  sports  programming  in 
the  1982  proceeding.  We  again  decline  to 
intrude  into  any  aspect  of  voluntary 
agreements. 

3.  SLN  has  argued  that  the  JSC 
claimants  have  overstated  the  amount  of 
their  compensable  programming  by  over 
40  percent  because  they  have 
"improperly"  included  in  their  claim 
Atlanta  Braves  baseball  games 
broadcast  by  WTBS.  On  the  basis  of  a 
decision  by  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  in  ABC  Sports.  Inc.  et  al.  v.  Atlanta 
National  League  Baseball  Club  SIN 
argues  that  the  WTBS  signal  is  not  an 
over-the-air  broadcast  signal  under 
Section  111  of  the  Copyright  Act.  that 
the  Copyright  Act  did  not  intend  for  the 
compulsory  license  scheme  to 
compensate  copyright  owners  who  had 
authorized  distant  signal  carriage,  that 
distant  signal  carriage  of  the  Braves' 
games  would  not  be  an  infringement  of 
either  the  Braves  or  WTBSs  copyright, 
and  that  the  WTBS  signal  is  not  a 
distant  signal  subject  to  compulsory 
license." 

We  need  not  in  this  proceeding 
address  any  of  these  issues  presented 
by  SIN.  It  is  sufficient  to  state  that,  even 
under  the  flexible  procedures  of  the 
Tribunal,  it  is  not  appropriate  to  litigate 
such  matters  before  the  Tribunal  at  the 
time  chosen  by  SIN.  particularly  when 
the  record  is  bare  of  any  testimony  that 
would  illuminate  the  issues. 

Evidentiary  Record 

We  have  had  the  opportunity  in 
previous  proceedings  to  consider  the 
benefit  of  SI.N's  programming  in  general 
to  cable  operators.  In  our  1979 
determination  we  concluded  that  "SIN's 
Spanish  language  programming  is  of 
particular  marketplace  value  and  benefit 


to  cable  operators  in  attrncting  Spanish- 
speaking  subscribers." '-But  the  only 
issue  in  this  proceeding  is  the  distant 
signal  value  and  benefit  of  the  World 
Cup. 

From  the  record  of  this  proceeding  we 
are  satisfied  that  the  1982  World  Cup 
was  an  important  event  in  sports,  that  it 
was  popular  with  a  limited  audience 
and  that  the  distant  signal  carriage  of 
that  event  had  some  marketplace  value. 
However,  SIN  acknowledged  that  only  a 
relatively  small  incremental  percentage 
of  the  Hispanic  population  would  be 
reached  by  distant  signal  carriage.'^ 
Furthermore,  as  a  distant  signal  the 
World  Cup  telecasts  reached  less  than  4 
percent  of  the  cable  industry.'* 

In  our  Phase  I  allocations  we  have 
attached  particular  importance  to  the 
benefit  to  cable  operators  of  distant 
signal  sporting  events.  But  we  are 
unable  in  this  record  to  conclude  that 
SIN's  World  Cup  telecasts  conferred  any 
meaningful  benefit  on  cable  systems. 
Although  SIN  made  the  telecasts 
available  free  of  charge  only  12  cable 
systems  not  otherwise  carrying  the 
programming  accepted  SIN's  offer. 

Joint  Sports  Claimants  sought  to  rebut 
evidence  introduced  by  SIN  that 
carriage  of  the  World  Cup  benefited 
cable  operators  with  a  survey  of  cable 
operators  who  carried  the  telecasts.  We 
agree  with  SIN  that  the  methodology  of 
the  survey  was  flawed,  by  failing  to 
compare  the  value  of  distant  signal 
carriage  cf  World  Cup  as  compared  to 
the  value  of  distant  signal  carriage  of 
the  events  of  Joint  Sports.  But,  other 
evidence  in  the  total  record  establishes 
the  benefit  of  JSC  programming, 

SIN  sought  in  several  ways  to 
establish  the  marketplace  value  of  the 
World  Cup.  It  compared  what  SIN  paid 
for  rights  to  the  World  Cup  with  the 
price  paid  for  the  rights  to  broadcast 
Major  League  Baseball  events.  We  agree 
with  JSC  that  this  analysis,  even  if 
factually  accurate,  is  largely  irrelevant 
as  it  does  not  relate  to  the  value  of  the 
telecasts  on  a  distant  signal  basis. 

SIN  has  also  proposed  as  a  measure 
of  the  relative  marketplace  value  of  the 
World  Cup  a  formula  comparing  the 
total  number  of  subscriber  events 
attributable  to  World  Cup  to  the  total 
number  of  subscriber  events  attributable 
to  Joint  Sports.  Subscriber  events  are 
defined  as  the  number  of  cable 
subscribers  on  distant  signal  cable 
systems  times  the  number  of  relevant 
sports  events  carried  by  those  systems. 


"SIN  Proposed  Findings  of  Fact  and  Conclusion* 
of  l,aw  pp  37-49. 


"47  FR  9896  and  48  FT?  9569. 

"Tr  421. 

"Joint  Sports  Claimants  Exhibit  5A;  Tr.  1184-87. 
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It  will  come  as  no  surprise  to  diligent 
readers  of  our  opinions  that  the  Tribunal 
has  not  found  SIN's  subscriber  events 
formula  to  be  a  useful  tool  in  the 
allocation  of  cable  royalties.  In  addition 
to  our  often  stated  reservations  about 
the  utility  of  formulas,  we  are  unable  to 
see  any  relationship  between  the 
formula  proposed  and  our  distribution 
criteria,  and  past  determinations. 

Both  SIN  and  JSC  correctly  note  that 
the  Tribunal  has  used  viewing  data  as  a 
"starting  point"  from  which  the 
distribution  criteria  are  applied.  By  any 
measure,  SIN's  World  Cup  telecasts 
generated,  on  a  distant  signal  basis,  only 
an  infinitesimal  share  of  viewing."  We 
find  in  this  record  no  basis  for  any 
significant  adjustment  from  the  viewing 
figure  base. 

We  have  already  stated  that  we  have 
not  found  the  harm  test  to  be  of  much 
utility  in  the  division  of  cable  royalties. 
Our  record  concerning  SIN's  business 
juUgment  to  offer  the  World  Cup  as  a 
"present"  to  the  cable  industry  further 
dilutes  the  value  of  the  harm  criteria, 
and  provides  no  support  for  an 
allocation  of  royalties  to  SIN. 

On  the  basis  of  the  above,  we  award 
0.02  of  the  Sports  share  to  SIN,  and  the 
balance  of  Sports  share  to  JSC.  This 
award  as  it  relates  to  viewing  is 
consistent  with  the  viewing/award  ratio 
reflected  in  our  previous  awards  to  SIN. 
and  in  the  1982  Phase  II  program 
syndicator  voluntary  agreement.'* 

Commissioner  Hall  did  not  participate  in 
this  determination. 

Thomas  C.  Brennan. 

Chairman. 

Septemljer  20,  1984. 

|FR  Doc  84^23907  Filed  9-24-84:  8:45  am) 

BIUJNG^DC  1410-11-M 


couiAl  on  environmental 

QUALI  Y 

Presid  rfitial  Parkway,  Atlanta,  Georgia 

AGENC'^-  Council  on  Environmental 
QualitjfExecutive  Office  of  the 
Preside  jt. 

ACTION  Information  only,  findings  of  the 
Counci  on  Environmental  Quality 
regardi  g  national  importance  of 
propos'  d  Presidential  Parkway,  Atlanta, 
Georgia. 

summary:  The  Council  on 
Environmental  Quality's  (CEQ) 
regulations  for  the  implementation  of  the 
National  Environmental  Policy  Act 
(NEPA)  includes  procedures  for  referring 

"loinl  Sports  Proposed  Findings  of  Fact  and 
Conclusions  of  L,aw.  pp  17  and  18. 

"|SC  Reply  Findings,  p  17.  footnote  15 


to  CEQ  federal  interagency 
disagreements  concerning  proposed 
major  federal  actions  that  might  cause 
unsatisfactory  environmental  effects.  (40 
CFR  Part  1504).  In  determining  what 
environmental  objections  to  the  matter 
are  appropriate  to  refer  to  CEQ.  an 
agency  is  instructed  to  consider  poss'ble 
violation  of  national  environmental 
standards  or  policies,  severity, 
geographical  scope,  duration, 
importance  as  precedents,  and 
availability  of  environmentally 
preferable  alternatives.  (40  CFR  1504.2). 

On  June  25,  1984.  CEQ  received  a 
referral  from  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  regarding 
the  proposed  Presidential  Parkw'ay, 
Atlanta.  Georgia.  The  Federal  Highway 
Administration  (FHWA).  U.S. 
Department  of  Transportation,  is  the 
lead  federal  agency  for  the  project.  The 
FHWA  has  the  role  of  approving  or 
disapproving  the  State  of  Georgia's 
application  for  federal  aid  under  the 
Federal-aid  urban  system  (Title  23, 
US.C).  The  FHWA  responded  to  the 
referral  on  July  18. 1984. 

One  of  the  options  under  the  CEQ 
referral  regulations  is  for  CEQ  to 
"determine  that  the  issue  is  not  one  of 
national  importance  and  request  the 
referring  and  lead  agencies  to  pursue 
their  decision  process."  (40  CFR 
1504.3(0(4)).  At  a  public  meeting  held  on 
July  17, 1984,  the  CEQ  decided  to 
address  the  issue  of  national  importance 
in  relation  to  this  referral.  In  a  Federal 
Register  notice  published  July  24, 1984, 
CEQ  asked  for  written  comments  from 
the  public  on  this  issue.  (49  FR  29812). 
The  comment  period  closed  on  August 
24, 1984.  The  CEQ  further  determined 
that  it  would  be  appropriate  for  any 
interested  parties  in  either  the  private  or 
public  sector  to  meet  individually  with 
CEQ  Council  Members  to  discuss  the 
proposed  project,  and  that  CEQ  Council 
Members  would  make  independent 
visits  to  the  site  of  the  proposed 
Presidential  Parkway 

By  unanimous  vote,  CEQ  has 
determined  that  the  issue  is  not  one  of 
national  importance.  Thus,  CEQ's 
involvement  in  the  referral  process  is 
concluded,  and  the  Advisory  Council  on 
Historic  Preservation  and  the  Federal 
Highway  Administration  are  requested 
to  resume  their  normal  decision  process. 

DATE:  September  20,  1984. 

SUPPLEMENTARY  INFORMATION:  There 
follows  the  written  statements  of  the 
Chairman  and  Members  of  the  Council 
upon  their  determinations  regarding  this 
issue.  Note  that  Chairman  A.  Alan  Hill 
and  Member  William  Mills  have  issued 
a  combined  statement;  Member 


( 


Jacqueline  Schafer  has  issued  an 
individual  statement, 
A.  Alan  Hill. 

Chairman. 

Chairman  A.  Alan  Hill  and  Dr.  Willam 
Mills 

Our  determination  that  the 
Residential  Parkway  referral  does  net 
raise  an  issue  of  national  importance  is 
based  upon  our  visits  to  the  site  of  the 
proposed  project  and  the  surrounding 
area,  the  written  comments  received 
regarding  national  importance,  and  our 
meetings  and  conversations  with 
members  of  the  public  and  private 
sector  on  this  point. 

We  are  mindful  of  the  high  degree  of 
controversy  which  the  proposed  project 
has  engendered  and  the  desires  of  many 
individuals  to  see  CEQ  complete  the 
referral  process  in  this  instance. 
Nevertheless,  we  have  reached  our 
determination  based  upon  our 
understanding  of  the  purpose  of  the 
national  importance  criteria  and  its 
application  to  this  case  The  purpose  of 
the  national  importance  provision  in  the 
NEPA  regulations  reflects  CEQ's 
concern,  that,  "  .  .  The  referral  process 
be  limited  to  truly  important  matters — 
matters  of  national  importance — that 
might  properly  engage  the  attention  of 
the  President's  Executive  Office  or  even 
the  President.  W'e  did  not  believe  that 
the  fact  that  an  environmental  impact 
statement  had  been  prepared  made  a 
project  or  policy  one  of  national 
importance.  Nor  would  the  fact  of  an 
interagency  controversy,  standing  alone, 
make  something  of  national  importance. 
Our  goal  was  to  focus  attention  on  a 
very  small  but  very  important  subset  of 
controversial  federal  proposals  We 
were  trying  to  ensure  that  the  process 
would  not  be  open  to  all  controversial 
proposals  for  which  en\  ironmental 
impact  statements  had  been  prepared, 
because  we  did  not  want  to  burden 
ourselves,  our  colleagues  in  the  EOP.  or 
the  President  with  proposals  that  were 
not  of  national  importance."  '  The  CEQ 
was  also  concerned  about  keeping  the 
number  of  referrals  at  a  manageable 
size,  in  light  of  its  small  staff. 

We  recognize  that  the  referral  raises 
concerns  which  are  cognizable  under 
NEPA.  notably,  the  preservation  of 
historic  resources.  However,  we  do  not 
believe  that  the  context  and  intensity  of 


'  Letter  from  Gus  Speih  former  Counc;!  Member 
and  former  Chairman  of  CEQ  to  the  Honorable  A, 
Alan  HiH  .August  17  1984  Mr  Speth  also  stated 
that  he  was  not  addressinfi  the  issue  of  national 
importance  in  regard  to  the  Presidential  Parkway  as 
he  did  not  know  enough  about  the  details  of  the 
issues  raised  by  the  ACHP  to  assess  them 
adequately 
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these  issues  rise  to  the  level  of  "national 
importance."  We  do  not  believe  that  the 
referral  raises  new,  precedent-making 
issues  which  are  reasonably  likely  to 
affect  national  policies  in  the 
environmental  arena.  Nor  do  we  find  the 
level  and  intensity  of  controversy 
attendant  to  this  proposed  project  to  be 
so  unique  in  the  realm  of  public  works 
projects  that  it  warrants  our  review 
under  the  national  importance  provision. 

We  acknowledge  the  presence  of 
historic  sites  in  the  area  surrounding  the 
route  of  the  proposed  Presidential 
Parkway,  particularly  the  Olmsted 
parks.  We  regret  the  slight  taking  of  the 
prirkland  which  would  occur  should  the 
Parkway  be  constructed,  but  we  do  not 
feel  that  this  loss  is  one  which  is  of 
national  importance.  Further,  we  do  not 
perceive  any  nationally  important 
■adverse  environmental  impacts  which 
would  be  likely  to  occur  as  a  result  of 
the  Presidential  Parkway's  construction. 

In  arriving  at  these  conclusions,  we 
wish  to  strongly  emphasize  that  our 
judgment  is  based  solely  upon  the  | 
proposal  as  presented  to  us  by  the 
Georgia  Department  of  Transportation 
and  the  Federal  Highway  , 

Administration  in  regard  to  the 
proposed  route  of  the  Parkway.  We 
realize  that  many  people  in  Atlanta  and 
surrounding  communities  feel  strongly 
that  the  proposed  2.4  mile  Presidential 
parkway  is  merely  a  "first  step"  to  the 
conipleti-jn  of  a  road  along  the  route  of 
;.'^e  proposed  Stone  Mountain  Toliway, 
which  was  the  subject  of  much 
controversy  at  an  earlier  time.  We 
understand  tlie  deep  and  sincere  fears 
re.i^arding  this  prospect,  and  we  wish  to 
make  it  clear  ■;hat  we  strongly  maintain 
CEQ's  position  against  the  segmentation 
of  highway  proposals  for  the  purpose  of 
avoiding  full  compliance  with  NEPA. 
Our  decision  regarding  national 
importance  rests,  in  part,  upon  the 
proponents'  representations  that  such 
segmentation  will  not  occur.  While  we 
view  the  current  impact  on  the  Olmsted 
Parks  as  minor,  we  believe  that  any 
further  Parkway  development  would 
have  a  serious  impact  and  should  be 
opposed. 

A.  Alan  Hill.  | 

Willidm  L  Mills. 

Additional  V  iews  of  Jacqueline  E. 
Schafer,  .Member.  CEQ 

1  have  voted  to  determine  that  the 
issue  of  the  impact  of  the  Presidential 
Parkway  in  Atlanta  is  not  one  of 
national  importance. 

The  referral  from  the  .Advisory 
Council  on  Historic  Presnr\at!on  places 
before  us  the  opportunity  to  assess  the 
merits  of  a  project  that  has  been 


thoroughly  reviewed  by  other 
responsible  and  competent  agencies  at 
the  local,  state  end  federal  level.  The 
opportunity  a'-ises  as  a  result  of  an 
interagency  disfig.'-eement  at  the  federal 
level  concerning  the  acceptability  of  the 
anticipated  environmental  impacts  of 
the  instant  project.  We  have  been 
presented  with  a  serious  case  that 
demands  a  serious  approach  to  its 
consideration,  CEQ's  approach  to  this 
referral  relies  on  an  informed 
determination  as  to  the  "national 
importance"  of  the  proposed  "major 
federal  action  ",  the  funding  of  a  2.4  mile 
arterial  parkway  on  the  Federal-aid 
Urban  System.  With  so  few  precedents 
under  the  referral  regulations  of  the 
National  Environmental  Policy  Act  to 
guide  us,  the  Council  elected  to  take 
comment  on  the  question  of  "national 
importance".  In  the  course  of  receiving 
these  comments  and  of  inspecting  the 
site  we  were  presented  with 
considerable  factual  information 
concerning  the  merits  and  impacts  of  the 
project  itself. 

Clearly  the  Pi^sidential  Parkway 
poses  an  issue  of  enormous  local 
importance:  the  appropriate  use  of 
undeveloped  urban  land  will  determine 
the  character  of  the  community.  The 
project  will  have  significant  and 
complex  impacts,  both  beneficial  and 
adverse,  on  the  affected  neighborhoods. 
That  the  ccTmiffiity  is  divided  or  this 
issue  is  most  recently  illustrated  by  the 
7-7  vote  taken  on  September  17  by  the 
Atlanta  City  Cotncil. 

While  this  division  may  invite  or 
tempt  us  to  "weigh  in"  on  one  side  or 
the  other  of  a  whole  host  of  issues,  the 
Council  should  confine  its  review  to  the 
national  importance  of  the  impact  of  the 
Presidential  Parkway  on  the  historic 
properties  that  Ijes  at  the  heart  of  the 
referral  from  the  Advisory  Council  on 
Historic  Preservation.  That  a  historic 
district  is  included  in  the  National 
Register  of  Historic  Places  does  not 
necessarily  elevate  any  impact  on  such 
district  to  the  status  of  national 
importance  under  the  NEP.A  referral 
process.  In  my  view,  a  design  can  be 
altered  in  its  details,  including  changes 
in  its  use,  yet  retain  fundamental 
integrity.  Information  presented  to  the 
Council  persuades  me  that  the  design 
and  operational  aspects  of  the 
Presidential  Parkway  represent  a 
significant  attempt  to  preserve  the 
integrity  of  the  original  design  while 
adapting  it  to  later  needs.  Its  execution 
cannot  be  construed  as  the  "loss  of  this 
national  resource"  that  would  constitute 
an  impact  of  national  importance.  I 
cannot  determine  that  any  alteration  of 
the  original  landscapes  must  necessarily 


be  of  national  importance,  nor  can  I 
determine  that  the  preservation  of  the 
Olmsted  legacy  requires  that  no  changes 
in  the  design  or  use  may  be  tolerated. 
The  legislative  history  of  a  bill  to 
"identify,  commemorate  and  preserve 
the  legacy  of  historic  landscapes  of 
Frederick  Law  Olmsted  "  acknowledges 
the  possibility  and  legitimacy  of 
changing  uses: 

It  is  my  understanding  that  this  legislatiun 
would  not  establish  a  priority  for  rigid 
adhRrence  to  original  dfsic'is  which  would 
fail  to  take  into  account  valid  and  important 
changing  uses  in  the  uses  of  the  landscapes. 
(Congressional  Record — House,  August  6. 
1984.  page  H  8456). 

Jacqueline  Schafer. 

(FR  Doc.  84-Z5490  Filed  9-2+-M;  8:45  am] 
QILLING  CODE  312S-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tbe  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Data  Network;  Meeting 

September  20.  1984. 

agency:  Office  of  the  Secretary.  DOD. 

action:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  the  Defense  Data 
Network  will  meet  in  closed  session  on 
October  12. 1984  in  the  Pentajjnn. 
Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  progress  in 
implementing  the  Defense  Ddta  Network 
Program. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  5,'")2b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  October  12, 1984. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison,  Office  of 
Deportment  of  Defense. 

\)-H  Doc  84-25390  Filed  9-24-64.  8:45  am| 
BILLING  CODE  3810-01-M 
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DEPA  JTMENT  OF  ENERGY 

Feder  \  Energy  Regulatory 
Comn  Asion 

I  Dock*.  No.  RP84-12$-000| 

Alabama-Tennessee  Natural  Gas  Co.; 
CompHance  Ring 

September  20,  1984. 

Take  notice  thnt  on  September  13, 
19B4.  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  Fortv-Fifth  Revised 
Sheet  No.  3-A  to  its  FPC  Gas  Tariff, 
Thi.rd  Revi.sed  Volume  No  1.  Alabama- 
Tennessee's  filing  is  made  in  compliance 
with  Order  No.  380,  issued  in  Docket  No 
RM83-71-000  on  May  25,  1984,  and  18 
CFR  154.111.  Section  154.111  (a)(3) 
requires  interstate  pipelines  to  modify 
their  existing  tariff  schedules  to  state 
"purchased  gas  costs  '  separately  from 
other  charges  paid  by  the  pipeline  s 
customers. 

Alabama-Tennessee  inquests  an 
effective  date  of  September  14, 1984. 

Alabama-Tennessee  states  that  it 
have  mailed  copies  of  its  filing  to  the 
persons  named  on  the  service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N,E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice.and  Procedure  {18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretory. 

|FR  Doc  8*-2S391  Ned  »-24-8«.  8:45  ami 
NLUNQ  CODE  e717-01-M 


(Docket  No.  ERS4-65S-000I 
Arizona  Public  Service  Co.;  Filing 

September  20. 1984. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  4,  1984, 
Arizona  Public  Service  Company  (APS) 
tendere(^  for  filing  five  Notices  of 
Cancellation  for  its  Rate  Schedule  Nos. 
10,  19,  24,  71.  72,  between  APS  and  the 
Colorado  River  Indian  Irrigation  Project 
(CRIIP),  Rate  Schedule  No,  10:  the 


Arizona  Power  Authority  (APA),  Rate 
Schedule  No.  19:  the  Western  Area 
Power  Administration  (WAPA),  Rate 
Schedule  No  24:  and  the  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  (SRP),  Rate  Schedule 
Nos.  71  and  72. 

APS  is  cancelling  Rate  Schedule  Nos. 
10  and  24  pursuant  to  stipulated 
termination  dates 

APS  is  cancelling  Rate  Schedule  No. 
19.  pursuant  to  its  terms  under  Article  1. 
which  stipulated  a  termination  date 
simultaneous  with  Rate  Schedule  No.  18. 
which  has  already  been  cancelled. 
Rate  Schedule  Nos.  71  and  72  are 
terminated  simultaneously  pursuant  to 
terms  under  Rate  Schedule  No  72, 
which  stipulated  a  termination  date  on 
the  in-use  date  of  the  Coronado-Siiver 
King  500  kV  line  which  was  July  1,  1979. 

APS  further  informs  FERC  that  its 
Rate  Schedule  No  95,  Certificate  of 
Concurrence  to  the  "Inland  Power  Pool 
Agreement"  filed  by  Public  Service 
Company  of  Colorado  (PSCC)  has  been 
superseded  by  Rate  Schedule  No  104. 
Certificate  of  Concurrence  to  the 
"Revised  Inland  Power  Pool 
Agreement",  also  filed  by  PSCC, 

Copies  of  this  filing  were  served  upon 
the  APA,  CRIIP.  SRP.  WAPA,  and  the 
Arizona  Corporation  Commission 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  .\.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385,214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  6,  1984 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc   84-2S392  Filed  9-2^-84  8:45  <in| 
BtLUMQ  COO^  6717-01-M 

^ 

[Docket  No.  CPa4-227-O0l  ] 

Columbia  Gas  Transmission  Corp.; 
Amendment  To  Request  Under 
Blanket  Authorization 

September  21.  1984. 

Take  notice  that  on  September  10. 
1984,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.  Charleston, 


West  Virginia  25314,  filed  in  Docket  No. 
CP&4-227-001  a  request  pursuant  to 
§  157.205  of  the  Regulations  unaer  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  continue  to  transport 
natural  gas  on  behalf  of  Virginia  Lmen 
Services.  Inc.  (Virginia  Linen),  under  the 
certificate  issued  in  Docket  No  CP83- 
7&-000  pursuant  to  section  7  of  the 
.Natural  Gas  Act,  ail  as  moreiully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposed  1o  continue 
transporting  for  Virginia  Linen  up  to  140 
MMBtu  equivalent  of  natural  gas  for  use 
in  Virginia  Linen's  Petersburg  V  irgmia. 
plant  through  June  30. 1985.  instead  of 
the  November  29, 1984  termination  date 
authorized  in  Docket  .No  CP&4-227-OO0 
under  the  prior  notice  procedure  by 
notice  issued  February  10,  1984  It  is 
stated  that  in  all  other  respects  the 
transportation  would  remain  the  same 
as  authorized  in  Docket  No  CP84-227- 
000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intevene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  in  filed  within  the 
timi^a^l]ow£^  therefor,  the  proposed 
activiTysHair^  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Piumb, 
Secretary 

IF--R  Doc  84-2SJ93  Fjl«l  9-24-84  8  45  am] 
BILLING  COOC  S717-01-«l 


(Docket  No.  RPS4-127-000) 
Commercial  Pipeline  Co.,  Inc.;  Filing 

September  20.  1964,  I 

Take  notice  that  on  September  13, 
1984,  Commercial  Pipeline  Co..  Inc, 
(Commercial ')  tendered  its  45th 
Revised  Sheet  No.  3A.  superseding  44th 
Revised  Sheet  No.  3A.  This  filing  is 
made  in  compliance  with  Order  No.  380, 
issued  in  Docket  No.  RM83-71-000  on 
May  25.  1984.  and  18  CFR  154.111(a)(3), 
which  require  that  revised  pipeline  rate 
schedules  and  tariffs  be  filed  to 
separately  state  purchased  gas  costs.  An 


) 
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effective  date  of  August  15, 1984,  for 
Commercial's  filing  is  provided. 

Copies  of  the  filings  were  served  on 
Commercial's  FERC  jurisdictional 
customers,  the  Kansas  Corporation 
Commission  and  the  .Missouri  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filmg  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
DC.  20426.  m  accordance  with  Rules  211 
and  214  of  the  Commission's  rule  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protei>:;5  .,bou!d  be  filed  on  or  before 
September  26.  1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Kenneth  F.  Plumb. 
Secretary. 

ire  Ooc  M-:SJ94  Filed  9-24-84:  8:45  amj 
BILUNG  CODE  6717-01-11 


[Docket  No.  RP84-1 35-000 j 


I 


Consolidated  Gas  Transmission  Corp., 
Proposed  Changes  in  FERC  Gas  Tariff 

September  20.  1984. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  September  14. 1984. 
filed  Substitute  Original  Sheet  No.  31 
and  First  Revised  sheet  No.  31  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
The  revised  tariff  sheets  are  for 
effectiveness  on  June  25. 1984.  and 
September  1. 1984.  respectively.  Both 
tariff  sheets  simply  renumber  tariff 
sheets  previously  filed  by  Consolidated 
under  the  tariff  designations  of  its 
Corporate  predecessor  in  interest, 
Consolidated  Gas  Supply  Corporation.' 

The  First  Revised  Sheet  is  filed  in 
compliance  with  Ordering  Paragraph  (F) 
of  the  Commission's  August  31.  1984, 
suspension  order  in  Docket  ,\os,  TA84- 
2-22-002  and  TA84-2-22-0G3.  It  replaces 
Forty-First  Revised  Sheet  No.  16  to  the 
Third  Revised  Volume  No.  1  of 
Consolidated  Gas  Supply  Corporation's 


'  The  corporate  reorganization  of  Consolidated 
Gas  Supply  Corporation  was  approved  bv  the 
Commission  in  December  of  1983  at  25  FERC 
Paragraph  61  .397  |l9a3)  Consolidated  thereafter 
adopted  the  tariff  of  its  corporate  predecessor  until 
a  replacement  tanff  was  prepared  and  filed  on  June 
25.  1984  The  replacement  tanff  was  accepted  for 
filing  effective  |une  25. 1984  by  letter  order  issued 
|uly  27  1084  m  Docket  No  CP8O-346-0O3. 


tariff  which  was  filed  August  1.  1984,  for 
effectiveness  on  September  1,  1984  as 
Consolidated's  semi-annual  PGA. 
Additionally,  the  First  Revised  Sheet,  in 
compliance  with  the  minimum  bill  rule 
in  Docket  .No.  RM83-71,  separates  gas 
and  non-gas  costs  in  the  commodity 
components  of  Consolidated's  rates. 

The  Substitute  Original  Sheet  simply 
redesignates  and  is  identical  to  Fortieth 
Revised  Sheet  No.  16  of  Third  Revised 
Volume  No.  1  of  Consolidated  Gas 
Supply  Corporation's  tariff  which  was 
accepted  for  filing  by  letter  order  dated 
June  29. 1984  in  Docket  No.  TA84-2-22- 
001  (PGA84-4).  Consolidated  asks  that 
this  Substitute  Original  sheet  be  made 
effective  as  of  June  25,  1984,  the  same 
date  that  the  entire  Original  Volume  No. 
1  was  accepted  for  filing  by  letter  order 
dated  July  27, 1984,  in  Docket  No.  CP80- 
346-^)03. 

Consolidated  requests  a  waiver  of  any 
of  the  Commission's  Rules  and 
Regulations  aa  are  necessary  to  permit 
the  revised  tariff  sheets  to  become 
effective  as  proposed. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norih  Capitcl  Street.  NE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  petitions  or  protests 
should  be  filed  on  or  before  September 
26. 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Dw;  84-2S39S  Filed  9-24-84:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  QF84-469-000] 

Conway  Oil  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

September  21.  1984 

On  August  28.  1984.  Conway  Oil 
Company.  6226  Dominion  Road.  Santa 
Marie  California,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Santa  Maria. 
California.  The  facility  will  use  a 
reciprocating  natural  gas  burning  engine 
to  generate  125  kW  of  electricity.  Heat 
from  the  jacket  water  and  the  exhaust 
will  be  recovered  in  a  closed  loop  water 
circulation  system  to  heat  oil  from  100 
degrees  to  180  degrees  prior  to  its 
shipment.  Currently  the  natural  gas 
intended  for  use  as  fuel  for  the  proposed 
cogeneration  facility  is  being  burned  in 
a  conventional  heater  to  heat  the  water 
circulation  loop  to  provide  the  heat  load. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commissions  Rules  of 
Practice  and  Procedures,  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  apd  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc   84-25396  Filed  9-24-84:  8:45  am| 
BILLING  CODE  6717-01-M 


(Docket  No.  RP84- 134-000] 

Great  l^kes  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  20,  1984. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes), 
on  September  14, 1984.  tendered  for 
filing  Fourteenth  Revised  Sheet  No.  4  to 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  proposed  to  be  effective 
July  31,  1984. 

Fourteenth  Revised  Sheet  No.  4  is 
filed  in  compliance  with  Commission's 
Order  No.  380,  issued  on  May  25, 1984, 
requiring  natural  gas  pipelines  to 
identify  separately  gas  purchased  costs 
included  in  their  commodity  rates. 

Great  Lakes  states  it  is  making  this 
filing  under  protest  due  to  the  reasons 
stated  by  Great  Lakes  in  its  previous 
submissions  made  in  Docket  No.  RM83- 
71,  et  al.  as  well  as  in  its  Petition  for 
Review  filed  with  the  U.S.  Court  of 
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Appeals  for  the  District  of  Columbia 
(No.  84-1360). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211,  385.214),  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  26,  1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F,  Plumb, 
Srrrolary: 

|KR  Uix.  S+- 25397  Filed  9-2*-«4:  8:45  ami 
BILLING  CODE  6717-01-41 


(Docket  No.  OFS4-482-000] 

Ice  Haus  I;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

September  20, 1984. 
On  September  4, 1984,  Ice  Haus  I   ' 

(Applicant),  a  California  general 
partnership.  Box  474,  Newport  Beach, 
California  9;)662.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commissions  regulations.  No 
determmation  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  using  natural  gas  as  its 
primary  energy  source.  Exhaust  heat 
from  a  combustion  turbine-generator 
unit  will  supply  a  waste  heat  boiler.  The 
generated  steam  will  supply  an 
extraction  turbine-generator  unit.  The 
electric  power  ppeduction  capacity  will 
be  27.704  kilowatts.  The  extracted  steam 
will  be  used  by  an  industrial  process  in 
absorption  refrigeration  equipment 
providing  refrigeration  at  the  host  ice 
manufacturing  plant.  The  facility  will  be 
located  at  17011  S.  Central  Avenue, 
Carson.  California  90746,  and  is 
expected  to  begin  operation  the  summer 
of  1986. 

Any  person  desiring  to  be  heard  or 
objecting  tathe  granting  cf  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory<:ommission,  825  North 
Capitol  Stf^et,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
i\4  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 


petitions  or  protests  mu.st  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  he  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|KR  DiK,  M  ■;'i:)')e  F-'iled  9-24-84.  8:45  ami 
BILLIMG  CODE  S717-01-M 


(Docket  No.  RP84-125-0001 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.;  Compliance  Filing 

September  20.  19a4. 

Taken  notice  that  on  September  11. 
1984.  Inter-City  Minnesota  Pipelines 
Ltd.,  Inc.  (Inter-City  Minnesota) 
tendered  for  filing  Third  Substitute 
Twentieth  Revised  Sheet  .No.  4  to  its 
FERC  Gas  Tariff,  Original  Volume  No,  1. 
Inter-City  Minnesota  states  that  this 
filing  is  made  in  compliance  with  Order 
No.  380,  issued  in  Docket  No.  RM83-71- 
000  on  May  25.  1984,  and  18  CFR  154.111 
Section  154.111(a)(3)  requires  interstate 
pipelines  to  modify  their  existing  tariff 
schedules  to  state    purchased  gas  costs" 
separately  from  other  charges  paid  by 
the  pipeline's  customers. 

Inter-City  Minnesota  states  that  the 
filing  shows  that  it  is  already  in 
conformity  with  §  154.111. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  825 
North  Capitol  Street,  .N,E..  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214),  Ail  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 
Kenneth  F.  Plumb. 
Sri  relari 

IVH  Doc   84-2i39«  Filed  9-24-M:  8:45  ami 
BILLIMQ  CODE  8717-01-11 


I  Docket  No.  RP84- 1 33-000 1  ] 

Louisiana-Nevada  Transit  Co.; 
Compliance  Filing 

September  20.  1984 

Take  notice  that  on  September  14, 
1984,  Louisiana-Nevada  Transit 
Company  (Louisiana-Nevada)  tendered 
for  filing  Fifth  Revised  Sheet  No  4  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
.No.  1,  Louisi«na-.Nevadas  filing  is  made 
in  compliance  with  Order  .No.  380. 
issued  in  Docket  No.  R,M83-71-O00  on 
May  25,  1984,  and  Ifl  CFR  1,54.111 
Section  154.111(al(3)  requires  interstate 
pipelines  to  modify  their  existing  tariff 
schedules  to  state  "purchased  gas  costs" 
separately  from  other  charges  paid  by 
the  pipeline's  customers  Louisians- 
.Nevada  states  that  Us  Rate  Schedules 
G-1  and  X-2  have  been  revised 
accordingly. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  .NE  ,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26,  1984,  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

IFF  Doc  84-25400  Fiied  9~Z*-b*  8  4i  am) 
BILLIMG  CODE  6717-01-N 


(Docket  No.  RP84- 131-0001 
MIGC,  Inc.;  Compliance  Filing 

September  20. 1984.  i 

Take  notice  that  on  Septem.ber  13. 
1984,  MIGC,  Inc.  (MIGC)  tendered  for 
filing  Thirtieth  Revised  Sheet  .No,  32  to 
its  FERC  Gas  TarifT,  Original  Volume 
.No  1.  MIGC  states  that  this  filing  is 
made  in  compliance  with  Order  .No.  380. 
issued  in  Docket  .No.  RM83-71-000  on 
May  25,  1984.  and  18  CFR  154.111 
Section  154.111(a)(3)  requires  interstate 
pipelines  to  modify  their  existing  tariff 
schedules  to  state  "purchased  gas  costs' 
separately  from  other  charges  paid  by 
the  pipeline's  customers. 

MIGC  requests  an  effective  date  of 
September  14.  1984. 


? 


MIGC  asserts  that  this  tariff  filing 
should  not  be  construed  as  indicating 
that  MIGC  has  waived  any  rights  to 
pursue  its  opposition  to  Section  154.111 
at  the  Commission  and  in  the  Courts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
2fi,  1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  C^'mmission  and  are  available 
for  pubhc  inspection. 
Kenneth  F.  Plumb, 
Socrelary. 

I FR  DiK  84-25401  Fi  led  9-24-84;  &45  am]  | 

BILLING  CODE  6717-01-M 


IDocKet  No.  ER84-657-0001 


I 


PacifiCorp,  Doing  Business  As  Pacific 
Power  &  Light  Co.;  Filing 

September  20.  1984, 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  4, 1984 
PacifiCorp  doing  business  as  Pacific 
Power  &  Light  Company  (Pacific) 
tendered  for  filing  an  Agreement  in 
accordance  with  FERC  Electric  Tariff, 
Original  Volume  No.  3. 

Pacific  states  that  the  Agreement 
provides  for  the  sale  of  nonfirm  power 
and  energy  in  accordance  with  Service 
Schedule  PPL-3  of  the  Tariff. 

Pacific  requests  an  effective  date  of 
August  1, 1984.  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Comm.ission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  5, 
1984.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fihng  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary 

|FR  Doc  84-25402  Filed  9-24-84;  8:45  am) 
BILUNG  COOE  6717-01-M 

[Docket  No.  EL84-43-0O0I 

Public  Service  Company  of  New 
Mexico;  Petition  for  a  Declaratory 
Order  Disclaiming  Jurisdiction  or,  In 
the  Alternative,  Request  for 
Authorization  Under  Section  203  of  the 
Federal  Power  Act 

September  20,  1984. 

Take  notice  that  on  August  31, 1984, 
Public  Service  Company  of  New  Mexico 
("PNM"),  filed  an  application  seeking  an 
order  determining  that  no  approval  is 
necessary  and  dismissing  for  lack  of 
jurisdiction  under  section  203  of  the 
Federal  Power  Act,  or,  in  the  alternative, 
for  approval  pursuant  to  that  section 
authorizing  PNM's  acquisition  of  certain 
of  the  interstate  natural  gas  pipeline  and 
related  facilities  of  Western  Gas 
Interstate  Company  ("WGI")  located  in 
New  Mexico. 

PNM  requests  a  declaratory  order  that 
its  acquisition  of  certain  interstate 
natural  gas  pipeline  facilities  currently 
owned  by  WGI  which  are  subject  to  the 
Commission's  jurisdiction  does  not 
require  section  203  approval.  The 
proposed  acquisition  of  facilities  and 
operations  arises  out  of  settlement  of  a 
pending  protracted  antitrust  proceeding. 
Under  the  terms  of  the  settlement,  the 
parties  agreed  that  Southern  Union 
Company  ("Southern  Union")  shall  sell 
to  PNM  certain  of  its  properties  and 
assets  relating  to  the  distribution, 
gathering,  transmission  and  storage  of 
natural  gas  in  New  Mexico.  This 
includes  tangible  properties,  plant  and 
equipment  of  WGI,  a  wholly-owned 
subsidiary  of  Southern  Union, 

PNM  proposes  to  acquire  certain  of 
WGI's  natural  gas  transmission  facilities 
located  in  New  Mexico  and  to  perform 
the  identical  transmission  and  sales 
services  performed  by  WGI  through 
such  facilities.  The  acquired  facilities 
consist  of  WGI's  Antelope  Ridge 
facilities  which  were  authorized  by  the 
Commission  to  be  constructed  and 
operated  pursuant  to  a  certificate,  as 
amended,  issued  on  November  3,  1978, 
and  December  10,  1979.  WGI  now 
provides  interstate  transmission  and 
sales  service  through  the  Antelope  Ridge 
facilities  for  Gas  Company  of  New 
Mexico  under  its  Rate  Schedule  GR  to 
its  FERC  Gas  Tariff.  The  facilities  will 
be  operated  in  the  same  manner  as  set 
forth  in  the  original  certificates  and  will 


perform  the  identical  transportation  and 
sales  services  perform  by  WGI  by 
means  of  such  facilities. 

Upon  the  consummation  of  the 
antitrust  settlement  agreement,  WGI's 
Antelope  Ridge  facilities  shall  be 
acquired  and  operated  by  a  wholly- 
owned  subsidiary  of  Sunbelt  Mining 
Company,  Inc.  Sunbelt  Mining 
Company,  Inc.  is  a  wholly-owned 
subsidiary  of  PNM.  As  an  alternative  fo 
its  petition  for  a  declaratory  order 
disclaiming  jurisdiction,  PNM  seeks 
approval  for  the  acquisition  pursuant  to 
section  203  of  the  Federal  Power  Act 
and  the  regulations  thereunder. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with 
§  §  385.211  and  385.214  of  18  CFR.  All 
such  petitions  or  protests  should  be  filed 
on  or  before  October  11, 1984.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  84-25403  Filed  9-24-84;  8:45  ain| 
BILLING  CODE  6717-01-11 


[Docket  No.  QF84-479-000] 

SAI  Geothermal,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

Septemlier  20,  1984. 

On  August  31, 1984,  SAI  Geothermal. 
Inc.  (Applicant)  of  3030  Patrick  Henry 
Drive,  Santa  Clara,  California  95054- 
1814,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  primary  energy  source  for  the 
facility  will  be  geothermal  steam  with  a 
power  production  capacity  of  12,500 
kilowatts.  The  facility  will  be  located  in 
Sonoma  County,  California,  and  wholly 
owned  by  the  Applicant. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
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Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc   84-25404  Filed  9-24-84:  845  am) 
BILUNa  COOC  t717-01-M 


(Docket  No.flP84-129-000) 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  20.  1984. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  [Texas 
Eastern)  on  September  13, 1984  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  the 
following  sheet: 

Revised  Substitute  Seventieth  Revised 

Sheet  No.  14 

This  tariff  sheet  is  being  filed 
pursuant  to  Commission  Order  No.  380 
issued  May  25. 1984  which  added 
Section  154.111  to  the  Commissions 
Rules  and  Regulations  requiring  that 
existing  tariff  sheets  state  purchased  gas 
costs  in  the  commodity  rate  separately 
from  other  charges.  The  attached  tariff 
sheets  so  reflects  the  purchased  gas  cost 
rate  separately  for  those  rate  schedules 
containing  commodity  minimum  bill 
provisions. 

The  proposed  effective  date  of  the 
above  tariff  sheet  in  September  13.  1984. 

In  This  connection,  Texas  Eastern  has 
petitioned  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  for  review  of  Order  Nos.  380  and 
380-A.  This  filinjg  is  without  prejudice  to 
Texas  Eastern's  position  on  appeal  and 
rights  to  further  appeal  and  without 
prejudice  to  its  rights  in  the  event  the 
court  grants  a  stay. 

In  its  Order  No.  380  issued  May  25, 
1984,  the  Commission  waived  the  Part 
381  filing  fees  for  tariff  filings  made  by 
pipeline  companies  under  Section 
154.111  of  its  Regulations.  Accordingly, 
Texas  Eastern  is  not  transmitting  a  filing 
fee  herewith. 


Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Texas  Eastern  respectfully  requests 
that  the  Commission  grant  a  waiver  of 
the  notice  requirements  as  provided  in 
Section  154.51  of  the  Regulations  in 
order  that  the  enclosed  tariff  sheets  be 
made  effective  as  proposed 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  be 
filed  on  or  before  September  26. 1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc  64-25405  Filed  9-24-84:  A.-4S  ■mj 
BiLLINO  CODE  6717-01-4I 


I  Docket  No.  RPB4- 130-000) 

Transwestern  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  20,  1984. 

Take  notice  that  Transwestern 
Pipeline  Company  [Transwestern]  on 
September  13,  1984  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  followmg 
sheets: 

Revised  Substitute  Twenty-fifth  Revised 

Sheet  No.  5 
Revised  Substitute  Twenty-fourth 

Revised  Sheet  .No.  6. 

These  tariff  sheets  are  being  filed 
pursuant  to  Commission  Order  No  380 
issued  May  25.  1984  which  added 
Section  154.111  to  the  Commission's 
Rules  and  Regulations  requiring  that 
existing  tariff  sheets  state  purchased  gas 
costs  in  the  commodity  rate  separately 
from  other  charges.  The  attached  tariff 
sheets  so  reflect  the  purchased  gas  cost 
rate  separately  for  those  rate  schedules 
containing  commodity  minimum  bill 
provisions. 

The  proposed  effective  date  of  the 
above  tariff  sheets  in  September  13, 
1984. 

In  this  connection,  Transwestern  has 
petitioned  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  for  review  of  Order  Nos.  380  and 


380-A.  This  filing  is  without  prejudice  to 
Transwestem's  position  on  appeal  and 
rights  to  further  appeal  and  without 
prejudice  to  its  rights  in  the  event  the 
court  grants  a  stay. 

In  its  Order  No,  380  issued  May  25, 
1984.  the  Commission  waived  the  Part 
381  filing  fees  for  tariff  filings  made  by 
pipeline  companies  under  Section 
154.111  of  its  Regulations.  Accordingly. 
Transwestern  is  not  transmitting  a  filing 
fee  herewith. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  Commissions. 

Transwestern  respectfully  requests 
that  the  Commission  grant  a  waiver  of 
the  notice  requirements  as  provided  in 
Section  154.51  of  the  Regulations  in 
order  that  the  enclosed  tariff  sheets  be 
made  effective  as  proposed. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  be 
filed  on  or  before  September  26.  1984. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary- 

|FR  Doc  84-25407  Filed  9-Z4-84:  8:45  am] 
MtUNO  CODE  (717-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

Correction 

In  FR  Doc.  84-24698  appearing  on 
page  36567  in  the  issue  of  Tuesday, 
September  18,  1984.  make  the  following 
correction  in  the  last  column;  The 
"Agreement  .No."  in  the  tenth  line  should 
be  corrected  to  read  "224-010642." 

MIBIUJNO  COOC  1SOS-01-M 


Independent  Ocean  Freight  Forwarder 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
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Shipping  .Act,  1916  (46  U.S.C.  app.  1718 
and46CFR510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  licensp  are  requested  to 
communicate  with  the  Director.  Bureau 
of  Tariffs,  Federal  Maritime 
Commission.  Washington,  D.C.  20573. 
Jong  P\o  Kim  dba  Snm  Young  Express 

Co.,  13017  .^.rtesia  Blvd..  Suite  No.  104, 

Cerntos,  CA  90701 
Yowell  Tran.'iportation  Services.  Inc.. 

7«05  Ellis  Road.  .Melbourne.  FL  32901: 

Officers.  Neil  T.  Yowell,  |r ,  Chairman. 

Carol  Yowell,  Secretary/Treasurer, 

Neil  T.  Yowell,  III.  President.  Victor  L. 

Yowell 
Bt.-rnard  J.  McHale  dba  Bernard  ]. 

McHale  Company.  2401  Lourance 

Blvd..  Greensboro,  NC  27407 

By  the  Kederai  Maritime  Commission, 

Dated:  September  20,  1984. 
francis  C,  Humey, 
Sfcretary: 

lis  Doc  a4-2S337  Filed  9-24-84:  8:45  am] 
BILLING  CODE  6730-0 1-M 


Pacific  Westbound  Conference  et  al.; 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
.Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  lO  the  Secretary,  Federal 
Maritime  Commission.  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
comm.unicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  .No.:  202-000057-138. 

Title:  Pacific  Westbound  Conference 
(PWC). 

Parties:  ' 

American  President  Lines.  Ltd. 

A  P.  Moller-Maersk  Line 

japan  Line.  Ltd.  | 

Kawasaki  Kisen  Kaisha.  Ltd. 

.Mitsui  O.S  K.  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Sea-Land  Service.  Inc. 

United  States  Lines.  Inc. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  parties  having  notified 
the  Commission  of  their  determination 


to  dissolve  the  PWC  effective  October 
31.  1904.  the  Commission  hereby  gives 
notice  of  its  intent  to  terminate  its  prior 
approval  of  Agreement  No.  202-000057, 
such  termination  to  be  effective  October 
31. 1984.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-008493-013. 

Title:  Trans-Pacific  American  Flag 
Berth  Operators. 

Parties: 

American  President  Lines,  Ltd. 

Lykes  Bros.  Steamship  Co..  Inc. 

Sea-Land  Service,  Inc. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  expand  the  geographic  scope  of 
the  agreement  to  include  all  U.S.  Coasts. 
Hawaii  and  Alaska  and  intermodal 
transportation  in  the  United  States  and 
the  Far  East.  It  would  also  establish 
procedures  with  respect  to  independent 
action,  neutral  body  self-policing, 
consultation  and  shipper's  requests  and 
complaints.  Additionally,  it  would 
eliminate  current  transshipment 
provisions,  make  various  non- 
substantive changes  to  reflect  provisions 
of  the  Shipping  Act  of  1984  and  would 
restate  the  agreement. 

Agreement  No.:  224-010607-001. 

Title:  Anacortes  Terminal  Agreement. 

Parties: 

Port  of  Anacortes 

Bellingham  Stevedoring  Company 

Synopsis:  The  amendment  conforms 
the  basic  agreement  with  the  Shipping 
Act  of  1984  by  removing  the  word 
"approval"  from  paragraph  3,  titled 
"Term",  and  substituting  therefor  the 
word  "review". 

Agreement  No.:  217-010643. 

Title:  Farreil  Lines— SITRAM  Space 
Charter  Agreement. 

Parties: 

Farrell  Lines  Incorporated  [Farreil) 
Societe  Invoirienne  de  Transport 

Maritime  (SITRAM) 
Synopsis:  Establishes  a  space  charter 
agreement  in  the  trade  between  the 
Ivory  Coast  and  North  America 
whereby  Farreil  agrees  to  provide  space 
aboard  its  vessels  to  SITRAM  on  a 
space  available  basis.  The  agreement 
succeeds  Agreement  .No.  10412  which 
expired  on  September  16. 1984.  The 
parties  have  requested  a  shortened 
review  period. 
Agreement  No.:  224-010644. 
Title:  Los  Angeles  Terminal 
Agreement,    [ 
Parties: 

The  City  of  Los  Angeles  (City) 
Indies  Terminal  Company  (ITC) 
Synopsis:  Agreement  No,  224-010644 
provides  that  the  City  will  grant  to  ITC 
preferential  use  of  a  container  terminal 


at  Berths  21&-225  at  the  Port  of  Los 
Angeles,  including  90  acres  of  backland 
area.  The  term  of  the  agreement  is  for 
five  years.  Compensation  will  be  based 
upon  tariff  charges  with  a  minimum 
guarantee  and  revenue  sharing  for 
increased  volume  of  cargo.  ITC  will  pay 
the  City  for  crane  charges. 

Agreement  No.:  224-010645. 

Title:  Los  Angeles  Terminal 
Agreement. 

Parties: 

The  City  of  Los  Angeles  (City) 
Korea  Shipping  Corporation  (KSC) 

Synopsis:  Agreement  No.  224-010645 
provides  for  the  granting  by  the  City  to 
KSC  the  preferential  use  of  Berths  87-89 
and  a  secondary  assignment  to  Berth  90, 
including  25  acres  of  backland  area  at 
the  Port  of  Los  Angeles,  The  term  of  the 
agreement  is  for  five  years. 
Compensation  is  based  upon  tariff 
charges  with  a  minimum  annual 
guarantee  and  revenue  sharing  for 
increased  volume  of  cargo.  The 
agreement  obligates  the  City  to  make 
certain  improvements  and  modifications 
to  the  premises. 

By  Order  of  the  Federal  Maritime 
Commission 

Dated:  September  20,  1984. 
Francis  C.  Humey, 

Secretary. 

(FR  Doc  84-25338  Filed  9-24-84:  8:45  «in| 
BILUNQ  CODE  8730-01-M 


FEDERAL  RESERVE  SYSTEM 

Central  of  Kansas,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
imm.ediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
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question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  mterests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  16, 
1984. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Central  of  Kansas.  Inc..  Junction 
City,  Kansas,  to  acquire  Central 
Computer  Services,  Inc.,  Junction  City, 
Kansas,  thereby  furnishing  for  itself,  its 
subsidiaries,  and  others,  data  processmg 
and  transmission  services,  facilities, 
data  bases,  and  access  to  such  services, 
facilities,  or  data  bases,  only  of  a 
financial,  economic,  or  banking  nature. 
These  activities  would  be  conducted  in 
Junction  City,  Kansas,  and  surrounding 
market  area. 

BoHrd  of  Governors  of  the  Federal  Reserve 
System.  September  19. 1984, 
James  McAfee, 
Associate  Secretary  of  the  Board. 

(PR  Doc  84-2M23  Filed  9-Z4-B4   845  sm| 
BILLING  COOE  621(M)1-M 


GHW  Associates,  el  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.4  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3'( )  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


U 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  "suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
16,  1984. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Pucketl,  Vice  President),  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  GHW  Associates.  Hackensack. 
New  Jersey;  to  become  a  bank  holding 
company  by  acquiring  51  percent  of  the 
voting  shares  of  First  County  Bank  of 
New  Jersey.  North  Brunswick.  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Cleveland 

(Lee  S.  Adams.  Vice  President),  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Wesbanco.  Inc..  Wheeling.  West 
Virginia:  to  acquire  100  percent  of  the 
voting  shares  of  First-Tyler  Bank  &  Trust 
Co.,  SisterviUe,  West  Virginia. 

C  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President),  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  BW Bancshares.  Inc..  Warrensburg 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  81  percent  of  the 
voting  shares  of  Community  Bank  of 
Warrensburg,  Warrensburg,  Illinois. 

2.  Wapello  Bankshares.  Inc..  Wapello. 
Iowa,  lo  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  State  Bank  of  Wapello, 
Wapello,  Iowa 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President),  925  Grant  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Landmark  Bancshares.  Inc..  Denver, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Landmark 
National  Bank.  Denver,  Colorado. 

2.  Minnequa  Bancorp.  Inc..  Pueblo, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Minnequa 
Bank  of  Colorado.  Pueblo.  Colorado. 

3.  Rogers  County  Bank  Holding 
Company.  Claremore,  Oklahoma;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Rogers  County  Bank,  Claremore, 
Oklahoma, 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  19.  1984. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

(FR  Doc  84-25324  Filed  9-24-84;  MS  ami 
BILLING  COOE  t210-01-M 


Manufacturers  Hanover  Corp.  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanldng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4[c)(e|  of  the 
Bank  Holding  Company  Act  (12  U.S  C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  condLicted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  b\ 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  15.  1984, 

A  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York.  .New  York 
10045: 

1.  Manufacturers  Hanover 
Corporation.  New  York.  .New  York; 
Barclays  Bank  PLC  and  Barclays  Bank 
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International  Limited,  both  of  London, 
England;  Chemical  New  York 
Corporation.  New  York,  New  York; 
National  Westminster  Bank  PLC. 
London,  England  and  .\atwest  Holdings. 
Inc..  New  York,  New  York;  Northeast 
Bancorp.  Inc..  New  Haven,  Connecticut; 
The  Bank  of  New  Ynrk  Company.  Inc.. 
New  York.  New  York:  The  HongKong 
and  Sh(in<>hai  Bankint^  Corporation. 
Hong  Kong.  B.C.C.;  Kel/ett  N  V.. 
Curacao.  Netherlands  Antilles:  HSBC 
Holdings  B.  v..  Amsterdam,  The 
Netherlands:  and  Marine  Midland 
Banks.  Inc..  Buff.ilo.  .New  York;  to 
engage  de  novo  through  their  subsidiary, 
The  New  York  Switch  Corporation,  in 
data  processing  ac;t!vi*ies. 

B  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
.Manetid  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  Tri-State  Bankshares.  Inc.,  Trenton. 
Georgia;  to  engage  de  novo  directly  in 
insurance  activities  in  Trenton,  Georgia, 
a  town  with  a  population  not  exceeding 
5.U00. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
C0*i90: 

1 .  Manufacturers  National 
Corporation.  Detroit,  Michigan;  to 
expand  de  novo,  the  activities  of  its 
wholly-owned  subsidiary,  Manucor 
Leasing.  Inc..  Detroit,  Michigan,  and  to 
engage  in  the  activitie?  of  leasing  of 
personal  property.  The  geographic  scope 
Will  include  the  entire  United  States. 

D  Federal  Reserve  Bank  of  Kansas 
City  IThomas  M.  Hocnig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  641^8: 

1.  United  Missouri  Bancshares.  Inc., 
Kansas  City,  Missouri;  to  engage  de 
novo,  directly  in  making,  acquiring  or 
servicing  of  loans  or  other  extensions  of 
credit  (including  issuing  letters  of  credit 
and  accepting  drafts)  for  the  company's 
account  or  for  the  account  of  others. 

Board  of  Governors  of  the  Federal  Reserve 
Sy^'orn.  Septp.Tiber  19,  1984, 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

IfP,  l).ic  !M-25,i;n  F  Ih.!  J-2+-84;  8  45  dm| 
BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  1).  announcement  is 


made  of  the  following  national  advisory 
bodies  scheduled  to  assemble  during  the 
month  of  October  1984 

Biological /Neuroscienccs  Subcommittee 
of  the  Mental  Health  Research 
Education  Review  Committee 

October  4;  8:00  a.m. 

Linden  Hill  Hotel,  5400  Pooks  Hill  Road, 
Bethesda,  Maryland  20814 

Open— October  4;  8:00-9:00  a.m. 

Closed — Otherwise 

Contact:  Betty  Russell,  Room  9-109, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3857. 

Purpose;  The  CommitTee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  training  activities  in  the  area  of 
biological  sciences  related  to  mental 
health,  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Agenda:  From  8:00-9:00  a.m.,  October 
4,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I), 

Psychopharmacjological,  Biological,  and 
Physical  Treatments  Subcommittee  of 
the  Treatment  Development  and 
Assessment  Research  Review 
Committee 

October  11-12;  6:00  a.m. 

Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland  20814 

Open— Octobej  11;  9:00-10:00  a,m. 

Closed — Otherwise 

Contact:  Pamela  ],  Mitchell,  Room  9Cl8, 
Parklawn  Buflding,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  fields  of  treatment  development 
and  assessment  with  recommendations 
to  the  National  Advisory  Mental  Health 
Council  for  finaJ  review. 

Agenda;  From  9:00-10:00  a.m.,  October 
11,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 


review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determm.ition  by  the  Administrator, 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L.  92^63  (5  U.S.C 
Appendix  I). 

Aging  Subcommittee  of  the  Life  Course 
and  Prevention  Research  Review 
Committee 

October  12-13;  9:00  a.m. 

Sheridan  Room,  Georgetown  Hotel,  2121 
P  Street,  NW..  Washington,  D.C,  20037 

Open— October  12;  9;00-10;0n  am. 

Closed — Otherwise 

Contact;  Victoria  Souder,  Room  9C02, 
Parklawn  Building,  5WX)  Fishers  Lane, 
Rockville,  Maryland  20857.  (301)  443- 
4728. 

Purpose;  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  .National 
Institute  of  Mental  Health  for  support  of 
research  and  activities  in  the  fields  of 
child,  family,  and  aging,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda;  From  9:00-10  00  a.m..  October 
12,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  .Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C,  552h(c)(6),  and 
section  10(d)  of  Pub,  L.  92-463  (5  U.S.C. 
Appendix  I). 

Epidemiology  and  Prevention 
Subcommittee  of  the  Drug  Abuse 
Epidemiology.  Prevention,  and 
Services  Research  Review  Committee 

October  15-17;  8:30  a.m. 

Council  Room,  Sheraton  Inn  Washington 
Northwest,  8727  Colesville  Road, 
Silver  Spring,  Maryland  20910 

Open— October  15;  8;30-10;00  am. 

Closed — Otherwise 

Contact:  Ron  Gold,  Executive  Secretary, 
DAPA,  Room  10-^2.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  :. 301)  443-2620. 

Purpose;  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  ,-\buse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 
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Agenda:  From  8:30-10:00  a.m.,  October 
15.  the  meeting  will  be  open  for 
discussion  of  administrative 
announcement*  snd  program 
developments^^Ptherwise.  the 
Committee  wil   be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Alcohol  Psychosocial  Research  Review 

Committee 
October  17-19;  9:00  a.m. 
Quality  Inn— Embassy  Suites.  2000  N 
Street  NW..  Washington.  D.C.  20036 
Open — October  17;  9:00-9:30  a.m. 
Closed — Otherwise 
Contact:  Laura  Weinstein.  Ph.D.. 
Executive  Secretary,  Alcohol 
Psychosocial  Research  Review 
Committee.  Room  16C26.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-6106 
Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Agenda:  From  9:00-9:30  a.m.,  October 
17,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
section  10(d)  of  Pub.  L.  92^63  (5  U.S.C. 
Appendix  I). 

Psychological  Sciences  Subcommittee  of 

the  Mental  Health  Research  Education 

Review  Committee 
October  18-19;  1:00  p.m. 
Gramercy  Inn,  North  Scott  Suite.  1616 

Rhode  Island  Avenue,  NW., 

Washington,  D.C.  20036 
Open — October  18;  1:00-2:00  p.m. 
Closed — Otherwise 
Contact:  Sandra  Buckhalter,  Room  9- 

109,  Parklawm  Building,  5600  Fishers 

Lane,  Rockville,  Maryland  20857,  (301) 

443-3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 


Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  areas  of  biological  sciences,  the 
psychological  sciences,  and  the  applied 
behavioral  sciences  related  to  mental 
health,  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Agenda:  From  1. -00-2:00  p.m.,  October 
18,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

Psychosocial  and  Biobehavioral 
Treatments  Subcommittee  of  the 
Treatment  Development  and 
Assessment  Research  Review 
Committee 

October  18-19:  9«)  a.m. 

The  Shoreham  Hotel.  Calvert  Street  and 
Connecticut  Avenue,  NW.. 
Washington,  D.C.  20008 

Open — October  18;  9KX)-10:00  a.m. 

Closed — Otherwise 

Contact:  Maureen  Eister,  Room  9Cl4. 
Parklawn  Building,  5600  Fishers  Lane 
Rockville,  Maryland  20857,  (301)  443- 
4868. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  apphcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  fields  of  treatment  development 
and  assessment  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-10:00  a.m.,  October 
18,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration, 
pursuant  to  the  provisions  of  5  U.S.C. 
552b(c)(6),  and  section  10(d)  of  Pub.  L. 
92^63  (Appendix  I). 

Board  of  Scientific  Counselors.  NIMH 

October  18-20:  9:00  a.m. 

October  18  and  20 — National  Insititutes 
of  Health.  Building  36,  Conference 
Room  lB-07,  9000  Rockville  Pike, 
Bethesda,  Maryland  20205 


October  1*-St.  Elirabeths  Hospital,  The 
William  A.  White  Building,  Room  146. 
Washington.  D.C.  20032 
Open— October  18: 9.-00-9:15  a.m. 
Closed — Otherwise 
Contact:  Dr.  Frederick  K.  Goodwin, 
National  Institutes  of  Health,  Building 
10,  Room  4N-224,  Bethesda,  Maryland 
20205,  (301)  496-dSOl, 
Purpose:  The  Board  of  Scientific 
Counselors  provides  expert  advice  to 
the  Director,  NIMH,  on  the  mental 
health  intramural  research  program 
through  periodic  visits  to  the 
laboratories  for  assessment  of  the 
research  in  progress  and  evaluation  of 
productivity  and  performance  of  staff 
scientists. 

Agenda:  On  October  18,  the  Board 
will  meet  in  Building  38,  Conference 
Room  lB-07,  Bethesda,  Maryland,  for 
approximately  15  minutes  for  a  report 
by  the  Director  of  Intramural  Research. 
NIMH,  on  recent  administrative 
developments.  The  remainder  of  the 
sessions  will  be  devoted  to  a  review  of 
the  intramural  research  projects  from 
the  Neuropsychiatry  Branch,  and  the 
evaluation  of  individual  scientific 
programs,  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental  health 
Administration,  pursuant  to  the 
provisions  of  section  552b(c)(6).  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C 
Appendix  I). 

Child  and  Family  and  Prevention 
Subcommittee  of  the  Life  Course  and 
Prevention  Research  Review         i 
Committee  ' 

October  18-20;  9:00  a.m. 
Wellington  Hotel,  2505  Wisconsin 

Avenue,  NW.,  Washington,  D.C.  20007 
Open — October  18:  9:00-10:00  a.m.    ; 
Closed — Otherwise 
Contact:  Christine  Peers,  Room  9C08, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  (301)  443- 
1177, 

Purpose:  The  Conunittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  the  mental  health  of  the 
child  and  family  and  prevention,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9«)-10:00  a.m.,  October 
18,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
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assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
section  10(d)  of  Pub.  L  92-463  {5  U.S.C. 
Appendix  1). 
Applied  Behavioral  Sciences 

Subcommittee  of  the  Mental  Health 

Research  Education  Review 

Committee 
October  19:  9:00  a.m. 
Holiday  Inn  Georgetown,  2101 

Wisconsin  Avenue,  NW.,  Washington, 

D.C.  20007 
Open — October  19:  9:00-10:00  a.m. 
Closed — Otherwise 
Contact:  Emilie  Embrey,  Room  9-109, 

Parklawn  Building,  5600  Fishers  Lane, 

Rockville,  Maryland  20857,  (301)  44^ 

3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  training  activities  in  the  areas 
of  biological  sciences,  the  psychological 
sciences,  and  the  apphed  behavioral 
sciences  related  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-10:00  a.m.,  October 
19,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Biochemistry  Research  Subcommittee  of 
the  Drug  Abuse  Biomedical  Research 
Review  Committee 
October  23-25;  9:00  a.m. 
Halpine  Conference  Room,  Crowne 
Plaza  Holiday  Inn.  1750  Rockville 
Pike,  Rockville,  Maryland  20852 
Open— October  23;  9:00-9:30  a.m. 
Closed — Otherwise 

Contact:  Heinz  Sorer,  Ph.D..  Extramural 
Policy  and  Project  Review  Branch, 
NIDA,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-2620. 
Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  training  activities  and 
makes  recommendations  to  the  National 


Advisory  Council  on  Drug  Abuse  for 
final  review. 

Agenda:  From  9:00-9:30  a.m.,  October 
23,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c){6).  and 
section  10(d)  of  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

Drug  Abuse  Clinical  and  Behavioral 
Research  Review  Committee 

October  23-25;  9:00  a.m. 

Twinbrook  Room,  Crowne  Plaza 
Holiday  Inn,  1750  Rockville  Pike, 
Rockville,  Maryland  20852 

Open — October  23;  9:00-9:30  a.m. 

Closed — Otherwise 

Contact:  Daniel  L.  Mintz,  Executive 
Secretary,  DACB,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20867,  (301)  443- 
2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  apphcations 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Agenda:  From  9:00-9:30  a.m..  October 
23,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  apphcations  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L.  92^63  (5  U.S.C. 
Appendix  I). 

Pharmacology  Research  Subcommittee 
of  the  Drug  Abuse  Biomedical 
Research  Review  Committee 

October  23-25;  9:00  a.m. 

Rockville  Conference  Room,  Crowne 
Plaza  Holiday  Inn,  1750  Rockville 
Pike.  Rockville,  Maryland  20852 

Open — October  23;  9:00-9:30  a.m. 

Closed — Otherwise 

Contact:  Khursheed  Asghar,  Ph.D., 
Extramural  Policy  and  Project  Review 
Branch,  NIDA,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville. 
Maryland  20852.  (301)  443-2620. 


Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  training  activities  and 
makes  recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Agenda:  From  9:00-9:30  a.m.,  October 

23,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(8),  and 
section  10(d)  of  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

Alcohol  Biomedical  Research  Review 

Committee 
October  24-26;  9:00  a.m. 
Gramercy  Hotel,  1616  Rhode  Island 

Avenue,  NW.,  Washington,  D.C.  20036 
Open — October  24;  9:00-11:00  a.m. 
Closed — Otherwise 
Contact:  Harvey  P.  Stein,  Ph.D.. 
Executive  Secretary,  Alcohol 
Biomedical  Research  Review 
Committee,  Room  16C26,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20852,  (301)  443-8106. 
Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 
Agenda:  From  9:00-11:00  a.m.,  October 

24,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applicatioins  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

Psychopathology  and  Clinical  Biology 
Research  Review  Committee 

October  24-26;  9:00  a.m. 

Sheraton  Washington  Hotel.  2660 
Woodley  Road,  NW.,  Washington, 
DC.  20008 

Open — October  24;  9:00-10:00  a.m. 
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Closed — Otherwise 
,  Contact:  Irma  Fisher.  Room  9C24. 

Parkiawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  (3011  443- 
1340. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  in  the  areas  of  clinical 
psychopathology  and  clinical  biology  as 
they  relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-10KX)  a.m.,  October 
24,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
section  10(d)  of  Pub.  L  92^163  (5  U.S.C. 
Appendix  I); 

Research  Scientist  Development  Review 

Committee 
October  24-26;  10:00  p.m. 
Sheraton  Washington  Hotel.  2660 

Woodley  Road.  NW..  Washington. 

D.C.  20008 
Open — October  25;  9:00-9:30  a.m. 
Closed — Otherwise 
Contact:  DiAna  Souder,  Room  9C05. 

Parkiawn  Building.  5600  Fishers  Lane, 

Rockville,  Maryland  20857.  (301)  443- 

6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  to  develop  and  execute  a 
program  of  Research  Scientist  and 
Research  Scientist  Development 
Awards  to  appropriate  institutions  for 
the  support  of  individuals  who  are 
engaged  full  time  in  research  and  related 
activities  relevant  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-9:30  a.m..  October 
25,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol.  Drug  Abuse,  and  Mental  Health 


Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Mental  Health  Behavioral  Sciences 
Research  Review  Committee 

October  25-27;  9:00  a.m. 

The  Wellington  Hotel,  2505  Wisconsin 
Avenue.  NW..  Washington,  D.C.  20007 

Open — October  25;  9:00-10«)  a.m. 

Closed — Otherwise 

Contact:  Naomi  Lichtenberg,  Room 
9C26,  Parkiawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20857.  (301) 
443-3936. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  of  support  or 
research  and  research  training  activities 
relating  to  behavioral  science  areas 
relevant  to  mental  health  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9«0-10«)  a.m.,  October 
25,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552(C)(6).  and 
section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Basic  Psychopharmacology  Research 

Subcommittee  of  the  Neurosciences 

Research  Review  Committee 
October  25-27;  9:00  a.m. 
Silver  Spring  Holiday  Inn.  8770  Georgia 

Avenue.  Silver  Spring,  Maryland 

20901 
Open— October  25;  9:00-10:00  a.m. 
Closed-Otherwise 
Contact:  Marilyn  Anderson,  Room  9C26. 

Parkiawn  Building,  5600  Fishers  Lane. 

Rockville.  Maryland  20857.  (301)  443- 

39444. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  form  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology,  with  the 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9KX)-10:00  a.m.,  October 
25,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  program  developmens. 
Otherwise,  the  Committee  will  be 


perfonning  initial  review  of  applications 
for  Federal  auistance  and  will  not  be 
open  to  the  public  in  accordance  with 
the  determination  by  the  Administrator. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
section  10(d)  of  Pub.  L.  92-463  (5  U.S.C 
Appendix  I)- 
Epidemiologic  and  Services  Research 

Review  Committee 
October  29-31;  9«)  a.m. 
Sheraton  Washington  Hotel  2660 

Woodley  Road.  N.W..  Washington, 

DC.  20006 
Open — October  29;  9:00-10«)  a.m. 
Closed — Otherwise 
Contact  Gloria  Yockelson.  Room  9C18. 

Parkiawn  Building.  5600  Fishers  Lane, 

Rockville.  Maryland  20857.  (301)  44»- 

1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  form  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9«>-10«)  a.m..  October 
29,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise  the  Committee 
will  be  performing  initial  review  of  grant 
applications  for  Federal  assistance  and 
will  not  be  open  to  the  public  in 
accordance  with  the  determination  by 
the  Administrator.  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration, 
pursuant  to  the  provisioiu  of  5  U.S.C. 
552b(c)(6).  and  section  10(d)  of  Pub.  L 
92-463  (5  U.S.C.  Appendix  I). 
Criminal  and  Violent  Behavior  Research 

Review  Committee 
October  31-November  2;  9:00  a.m. 
Quality  Inn  Downtown.  1315  16di  Street, 

NW..  Washington.  DC.  20036 
Open-October  31;  9:00-10-.30  «.m. 
Closed — Otherwise 
Contact  Jean  Biyne,  Room  9Cl4. 

Parkiawn  Building,  5600  Fishers  Lane. 

Rockville.  Maryland  20857.  (301)  443- 

4868. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  &om  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
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the  mental  health  aspects  of  criminal, 
delinquent,  and  antisocial  behavior 
individual  violent  behavior;  sexual 
assualt;  and  law-mental  health 
interactions  related  to  these  areas,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-10:30  a.m.,  October 
31,  the  meeting  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise  the  Committee 
will  be  performing  initial  review  of  grant 
applications  for  Federal  assistance  and 
will  not  be  open  to  the  public  in 
accordance  with  the  determination  by 
the  Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration, 
pursuant  to  the  provisions  of  5  U.S.C. 
552b(c)(6).  and  section  10(d)  of  Pub.  L 
92-^163  (5  U.S.C.  Appendix  I). 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  Committee  members  may  be 
obtained  as  follows:  NIAAA:  Mrs.  Diana 
Widner,  Committee  Management 
Officer,  Room  16C20,  Parklawn  Building. 
5600  Fishers  Lane.  Rockville.  Maryland 
20857.  (301)  443-4375.  NIDA:  Ms. 
Claudette  Wright.  Committee 
Management  Officer.  Room  10-22. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
1644.  NIMH:  Ms.  Helen  W.  Garrett, 
Committee  Management  Officer.  Room 
17C26.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville,  Maryland  20857.  (301) 
443-4333. 

This  Federal  Register  notice  is  late 
because  it  was  difficult  to  coordinate 
members'  schedules. 

Dated:  September  19. 1984.  i 

Su«  Simont, 

Committee  Management  Officer.  Alcohol, 
Drug  A  buse.  and  Mental  Health 
Administration.  I 

|FR  Doc  84-2S3T7  Filed  9-24-«4:  8:45  am) 
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Food  and  Drug  Administration     I 
[Docket  No.  81N-0314] 

Reexamination  of  the  GRAS  Status  of 
Sulfiting  Agents;  Delay  In  Availability 
of  Tentative  Report  and  Opportunity 
for  Public  Comments 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  tentative  report  of  the  ad  hoc 
Review  Panel  on  the  Reexamination  of 
the  GRAS  Status  of  Sulfiting  Agents  (the 
ad  hoc  Review  Panel)  will  be  publicly 


available  a  few  weeks  later  than  was 
previously  announced.  The  ad  hoc 
Review  Panel  was  formed  by  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB).  Life 
Sciences  Research  Office.  FDA  and 
FASEB  are  inviting  oral  and  written 
comments  on  the  tentative  report. 
dates:  The  tentative  report  will  be 
publicly  available  on  October  15, 1984, 
rather  than  September  21, 1984.  as  was 
previously  announced.  An  open  meeting 
of  the  ad  hoc  Review  Panel  is 
tentatively  scheduled  for  Thursday, 
November  29. 1984,  9  a.m.,  at  a  location 
in  Bethesda,  MD.  that  will  be  identified 
in  the  tentative  report  and  announced  in 
the  future  Federal  Register  notice. 
Requests  to  make  oral  presentations  at 
the  open  meeting  must  be  made  in 
writing,  be  postmarked  before 
November  23, 1984,  and  be  received  by 
November  26, 1984.  Written  comments 
on  the  tentative  report  must  be 
postmarked  before  November  23,  1984. 
and  be  received  by  November  29,  1984. 
ADDRESSES:  Written  requests  for  signle 
copies  of  the  tentative  report  should  be 
submitted  to  Sue  Ann  Anderson.  Life 
Sciences  Research  Office,  FASEB,  9650 
Rockville  Pike,  Bethesda,  MD  20814. 
Copies  of  the  tentative  report  will  also 
be  on  display  at  the  Life  Sciences 
Research  Office  and  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Written  requests  to  make  oral 
presentations  at  the  open  meeting 
should  be  sent  to  Sue  Ann  Anderson, 
Life  Sciences  Research  Office,  FASEB, 
and  to  the  Dockets  Management  Branch 
(addresses  above). 

Written  comments  on  the  tentative 
report  should  be  sent  to  Sue  Ann 
Anderson,  Life  Sciences  Research 
Office,  FASEB,  and  to  the  Dockets 
Management  Branch  (addresses  above). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Ann  Anderson,  Life  Sciences 
Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology.  9650  Rockville  Pike,  Bethesda, 
MD  20814,  301-530-7030. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  (uly  9,  1984  (49  FR 
27994),  FDA  announced  that  FASEB  had 
formed  the  ad  hoc  Review  Panel  to 
reexamine  all  relevant  scientific  data 
that  bear  on  the  human  effects  of 
sulfiting  agents.  FDA  is  announcing  that 
the  tentative  report  of  the  ad  hoc 
Review  Panel  will  be  available  on 
October  15,  1984,  rather  than  September 
21, 1984,  as  announced  in  the  Federal 
Register  of  August  17, 1984  (49  FR 
32908).  The  availability  of  the  report  has 
been  delayed  because  the  ad  hoc 


Review  Panel  has  not  been  able  to 
locate,  assemble,  analyze,  and  interpret 
the  information  and  data  it  needs  in 
accordance  with  the  planned  schedule. 

In  its  tentative  report,  the  ad  hoc 
Review  Panel  will  consider  the  levels  of 
exposure  to  sulfiting  agents  and  the 
health  effects  of  the  use  of  these 
ingredients  in  deciding  whether  those 
uses  are  generally  recognized  as  safe 
(GRAS). 

The  sulfiting  agents  (also  known  as 
sulfites)  include  potassium 
metabisulfite,  sodium  bisulfite,  sodium 
metabisulfite,  potassium  bisulfite, 
sodium  sulfite,  and  sulfur  doixide. 

In  1976,  the  Select  Committee  on 
GRAS  Substances  (the  Select 
Committee),  which  was  formed  by 
FASEB,  evaluated  the  GRAS  status  of 
the  sulfiting  agents  in  a  report  (PB-265 
508),  which  is  available  from  the 
.National  Technical  Information  Service, 
5285  Port  Royal  Rd.,  Springfield,  VA 
22161.  Based  in  part  on  that  report,  in 
1982  FDA  proposed  to  affirm  that  the 
use  of  sulfiting  agents  in  food  is  GRAS 
(47  FR  29956;  July  9, 1982).  However,  a 
larger  quantity  of  additional  data  and 
information  on  new  and  wider  uses  for 
sulfiting  agents  in  foods  and  reports  of 
health  effects  possibly  associated  with 
the  consumption  of  sulfiting  agents  have 
become  available  since  the  Select 
Committee  completed  its  review.  In  its 
tentative  report,  the  ad  hoc  Review 
Panel  will  consider  the  recent  scientific 
publications  and  the  new  information 
that  were  submitted  to  FDA  in  response 
to  its  proposal  on  the  GRAS  status  of 
the  use  of  sulfiting  agents. 

Public  comment  on  the  tentative 
report  is  invited  at  an  open  meeting  of 
the  ad  hoc  Review  Panel  tentatively 
scheduled  for  November  29, 1984,  9  a.m., 
at  a  location  in  Bethesda,  MD,  that  will 
be  identified  in  the  tentative  report  and 
announced  in  a  future  Federal  Register 
notice.  Interested  persons  are  invited  to 
provide  data  and  information  on  uses  of 
sulfiting  agents,  exposures  to  these 
substances,  and  health  effects  of 
sulfiting  agents  as  well  as  to  give  their 
views  on  the  safety  of  the  use  of  these 
substances  at  this  meeting.  Written 
requests  to  make  oral  presentations  at 
the  open  meeting  should  be  sent  to  the 
addressess  above  and  must  be 
postmarked  before  November  23, 1984, 
and  received  by  November  26, 1984.  In 
addition,  interested  persons  may  submit 
written  comments  on  the  tentative 
report.  These  comments  should  also  be 
sent  to  the  addressess  above  and  must 
be  postmarked  before  November  23, 
1984. 
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Dated:  September  20, 1984. 

William  F.  Randolph. 

Acting  Associate  Commissioner  for 
HeguJatory  Affairs. 

|FH  Doc  84-2M31  Filed  9-21 -M  8:4S  ami 
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Health  Resources  and  Services 
Administration 

Application  Announcen>ents  for 
Grants  for  Establistiment  of 
Departments  of  Family  Medicine 

The  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  announces  that 
applications  for  Fiscal  Year,1985  Grants 
for  Establishment  of  Departments  of 
Family  Medicine  are  being  accepted 
under  the  authority  of  Section  780  of  the 
Public  Health  Service  Act. 

Section  780  authorizes  Federal 
support  to  medical  and  osteopathic 
schools  to  assist  developing  and  existing 
family  medicine  units  in  achieving 
administrative  status  equal  to  that  of 
other  majy  clinical  units.  Funds 
awarded  will  be  used  to  strengthen  the 
administrative  base  and  structure  that  is 
responsibly  for  planning,  directing, 
organrzingl.coordinating,  and  evaluating 
all  undergraduate  and  graduate  family 
medicine  t  ;tivities.  Funds  are  to 
complemei  t  rather  than  duplicate 
programmatic  activities  for  the 
operation  of  family  medicine  training 
programs  under  Section  786(a).  Title  VII, 
of  the  Public  Health  Service  Act. 

To  be  eligible  to  receive  support  for 
this  grant  program,  the  applicant  must 
be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathy. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  published  in  the  Federal 
Register  on  May  4,  1983  (48  FR  20214). 

Applich'on  materials  are  being  made 
available  >  .thouf  final  action  on  the 
Fiscal  \V       Q85  budget  and  the 
enactm.  y       health  professions  renewal 
legisldt.   n    ;  herefore,  financial 
adjustm      ^  md  programmatic  changes 
may  be  ■;; ,  i  ^sary  at  a  later  date.  Should 
such  chai  .'s  be  necessary,  all 
applicants  will  be  notified. 

A  funding  preference  was  announced 
in  the  Federal  Register  May  30, 1984  (49 
FR  22540)  for  Fiscal  Year  1984  awards 
only,  therefore,  it  is  not  being  used  in 
Fiscal  Year  1985. 

The  application  deadline  date  is 
November  15, 1984.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date  or  (2)  postmarked  on 
or  before  the  deadline  and  received  in 


I 


time  for  submission  to  the  independent 
review  group.  A  legibly  dated  receipt 
from  a  commercial  carrier  or  the  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarlcs 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (032),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  80-22,  Rockville,  Maryland 
20857,  Telephone;  (301)  443-6960. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Medicine.  Multidisciplinary 
Resources  Development  Branch,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane.  Room  40-25  Rockville. 
Maryland  20857,  Telephone:  (301)  443- 
3614. 

This  program  is  listed  at  13.984  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  or  45  CFR  Part  100. 

Dated:  September  19,  1984. 
Rolwrt  Graham. 

Administrator.  Assistant  Surgeon  Genervl 

|FR  Doc  »4-2S3ft5  Filed  9-24-M:  8  45  «m| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tr>e  Secretary 
[Docket  No.  D-64-774;  FRL-20231 

Delegation  of  Authority  To  Apply 
Administrative  Actions  To  Lenders 
Participating  in  the  Title  I  (National 
Housing  Act)  Program. 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  Delegation  of 
Authority. 


SUMMARY:  The  Secretary  of  Housing  and 
Urban  Development  (HUD)  is  delegating 
to  the  Mortgagee  Review  Board  the 
authority  to  apply  administrative 
actions  to  Title  I  (Property 
Improvements  and  Manufactured  Home 
Programs)  lenders.  The  administrative 
actions  that  may  be  applied  and  the 
grounds  for  applying  those  actions  are 
enumerated  and  codified  at  24  CFR 
202.6.  effective  September  10. 1984.  In 
applying  administrative  actions  to  Title  I 
lenders,  the  Mortgagee  Review  Board 
will  be  governed  by  its  internal 
procedures  codified  at  24  CFR  Part  25. 


EFFBCnvi  OATt:  September  18. 1984. 
FOII  FURTNER  INRMniATION  CONTACT: 

Phillip  L  Schulman.  OfTice  of  General 
Counsel,  Room  10270,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington,  D.C. 
20410. 

Telephone;  (202)  755-5557  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Following  notice  and  public  comments, 
on  June  19, 1984.  HUD  published  a  final 
rule  in  the  Federal  Register  (49  FR  24989) 
setting  forth  the  requirements  for  Title  I 
lender  approval,  including  provisions  for 
the  termination  of  the  Contract  of 
Insurance  and  for  the  taking  of 
administrative  actions.  The  final  rule, 
which  is  codified  at  24  CFR  Part  202.  is 
effective  on  September  10, 1984.  Under  a 
previous  delegation  of  authority 
published  in  the  Federal  Register  on  July 
14, 1982.  (47  FR  30653).  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing  (formerly  the  Deputy  Assistant 
Secretary  for  Single  Family  Housing  and 
Mortgagee  activities)  was  delegated  the 
authority  to  approve  or  withdraw  or 
suspend  the  approval  of  Title  I  lenders. 
The  delegation  dated  July  14, 1982.  will 
remain  in  effect  to  the  extent  that  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  will  continue  to  have 
the  authority  to  approve  Title  I  lenders 
and  to  issue  or  cancel  contracts  of 
insurance.  In  so  doing,  the  Deputy 
Assistant  Secretary  will  be  governed  by 
the  provisions  of  24  CFR  Part  202. 
However,  since  withdrawal  or 
suspension  of  a  Title  I  lender's  approval 
constitutes  an  administrative  action, 
provided  for  at  24  CFR  S  202.6,  the 
authority  to  impose  such  an  action  will 
be  vested  in  the  Mortgagee  Review 
Board  pursuant  to  the  terms  of  this 
delegation  of  authority. 

Section  A.  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Mortgagee 
Review  Board  the  authority  to  apply 
administrative  actions  to  Title  I 
(Property  Improvement  and 
Manufactured  Home  Programs)  lenders, 
pursuant  to  24  CFR  202.6  (49  FR  24989), 
effective  September  10,  1984.  In  applying 
administrative  actions  to  Title  I  lenders, 
the  Mortgagee  Review  Board  shall  be 
governed  by  the  regulations  codified  at 
24  CFR  202.6,  and  by  its  own  internal 
procedures  codified  at  24  CFR  Part  25. 

Section  B.  Authority  to  Redelegate 

The  authority  of  the  Mortgagee    ' 
Review  Board  to  redelegate  to  the 
employees  of  the  Department  any  of  the 
power  and  authority  delegated  under 
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Section  A  shall  be  governed  by  24  CFR 
S  25.2. 

Section  C  Effect  Upon  Previous 
Delegations 

The  delegation  of  authority,  published 
in  the  Federal  Register  on  July  14, 1982 
(47  PR  30653),  granting  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing  and  Mortgagee  Activities  the 
authority  to  approve  and  withdraw  or 
suspend  the  approval  of  Title  1  lenders 
and  to  issue  or  cancel  contracts  of 
insurance  with  Title  1  lenders  shall 
remain  in  effect,  except  that  the 
authority  to  withdrawn  or  suspend  the 
approval  of  a  Title  I  lender  shall  no 
longer  be  vested  in  the  Deputy  Assistant 
Secretary,  but  rather  in  the  Mortgagee 
Review  Board  in  accordance  with 
Section  A. 

This  delegation  supersedes  and 
revokes  all  other  preceding  delegations 
that  are  inconsistent  with  it. 

.Authority:  Sec.  7fd).  Dep.irtmenr  of  HUD 
.Act(4.JU.S.C.  3535{dl). 

Dated:  September  18.  1984.  I 

Samuel  R.  Pierce,  Jr., 

Sfcrstary.  Department  Housing  and  Urban 
Development. 

ire  D.h:   84-23418  Fl«l  9-24-84  8:45  am) 
BILUNG  CODE  4210-32-M  I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management      | 

Land  Resource  Management;  Filing  of 
Plat  of  Survey 

aQency:  Bureau  of  Land  Management, 
Montana  State  Office. 

ACTIOM:  Notice  of  Filing  of  Plat  of 
Survey. 


summary:  Plats  of  survey  of  the  lands 
described  below  accepted  July  30. 1984, 
will  be  officially  filed  in  the  Montana 
State  Office  effective  8  a.m.  on 
November  14, 1984, 

Principal  Meridian,  Montana 

T  15N..  R.  18W. 
T.  ISNo..  R.  17W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  Flathead 
Indian  Reservation  boundary  in 
Township  15  North,  Range  18  West, 
Principal  Meridian.  Montana.  The  area 
described  is  in  Missoula  County. 

Principal  Mondian.  Montana 

The  Plat  represents  the  survey  of  a 
portion  of  the  Flathead  Indian 
Reservation  bondary  in  Township  15 
North,  Range  17  West,  Principal 
Meridian.  Montana.  The  area  described 
is  in  Missoula  County. 


Principal  Meridian.  Montana 

T16N..  R17W 

The  plat,  in  two  sheets,  represents  the 
survey  of  a  portion  of  the  Flathead 
Indian  Reservation  boundary  in 
Township  16  North,  Range  17  West, 
Principal  Meridian,  Montana,  The  area 
described  is  in  Missoula  County. 

Principal  Meridian,  Montana 

T.  16N.  R.  law 

The  plat  represents  the  survey  of  a 
portion  of  the  Flathead  Indian 
Reservation  boundary  in  Township  16 
North,  Range  18  West,  Principal 
Meridian,  Montana.  The  area  described 
is  in  Missoula  County. 

These  surveys  were  requested  by  the 
Bureau  of  Indian  Affairs. 

Principal  Meridian,  Montana 

T  2  S.,  R.  9  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  a  portion  of  the  subdivisional 
lines,  and  certain  boundaries  of  mineral 
surveys:  and  the  survey  of  the 
subdivision  of  sections  4  and  5, 
Township  2  South,  Range  9  West, 
Principal  Meridian.  Montana.  The  area 
described  is  in  Silver  Bow  County. 

This  survey  was  requested  by  the 
Butte  District  Office  to  facilitate  their 
administrative  needs. 
EFFECTIVE  DATE:  November  14,  1984, 
FOR  FURTHER  INFORMATON  CONTACT: 

Bureau  of  Land  Management,  222  North 
32nd  Street.  P  O.  Box  36800,  Billings, 
Montana  59107. 

Dated:  September  12,  1984. 
Linda  M.  Wagner, 

Chief.  Branch  of  Records. 

|FR  Doc  84-M328  Filed  9-24-84:  8:45  am| 
BILLING  CODE  4319-ON-M 

Land  Resource  Management;  Filing  of 
Plat  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

Montana  State  Office. 

ACTION:  Notice  of  Filing  of  Plat  of 

Survey. 

summary:  Plats  of  survey  of  the  lands 
described  below  accepted  August  23, 
1984,  will  be  officially  filed  in  the 
Montana  State  Office  effective  8  a.m.  on 
November  16. 1984. 

Principal  Meridian,  Montana 

T  11  N..  R.  12  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  of  Township  12  North,  Range 
12  West,  a  portion  of  the  west  boundary, 
and  a  portion  of  the  subdivisional  lines: 
and  the  survey  of  the  subdivision  of 


sections  5,  6,  7,  and  22,  Township  11 
North,  Range  12  West,  Principal 
Meridian,  Montana.  The  area  described 

is  in  Powell  County. 

Principal  Meridian.  Montana 

T.  13  N..  R.  12  W. 

The  plat  represents  the  deperdent 
resurvey  of  a  portion  of  the  Third 
Standard  Parallel  North,  and  a  portion 
of  the  subdivisional  lines:  and  the 
survey  of  the  subdivision  of  sections  22, 
23.  26,  28,  32,  and  3?,  Township  13  North. 
Range  12  West.  Principal  Meridian. 
Montana.  The  area  described  is  in 
Powell  County. 

These  surveys  were  requested  by  the 
Butte  District  Office  to  facilitate  their 
administrative  needs. 
EFFECTIVE  DATE:  November  16. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  222  North 
32nd  Street.  P.O.  Box  36800,  Billings, 
Montana  59107. 

Dated  September  11,  1984. 
Linda  M.  Wagner. 

Chief.  Branch  of  Records. 

IFF  One  84-25.12-  Filed  9-24-84  9  45  am] 
BtLLIMG  CODE  4310-DN-«I 


Fish  and  Wildlife  Service 

Establishment  of  Criteria  for 
Identification  of  Non-Toxic  Shot  Zones 
for  Waterfowl  Hunting 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  intent. 

summary:  This  Notice  is  to  solicit 
comments  and  recommendations  from 
interested  parties  as  to  the  specific 
criteria  that  should  be  proposed  for  the 
identification  and  establishment  of  non- 
toxic shot  zones  for  waterfowl  hunting. 

DATE:  Comments  must  be  submitted  by 
October  30,  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Telephone  202-254-3207. 

SUPPLEMENTARY  INFORMATION:  When 
eaten  by  waterfowl,  spent  lead  pellets 
may  have  a  toxic  effect.  The  only  non- 
toxic shot  available  at  this  time  is  steel 
shot.  As  indicated  in  50  CFR  20.21(j), 
non-toxic  shot  is  required  for  watefowl 
hunting  in  certain  designated  zones. 
These  zones  have  been  identified  in  a 
variety  of  ways  since  1976;  however, 
since  1978  no  non-toxic  shot  zone  can  be 
implemented  or  enforced  by  the  Fish 
and  Wildlife  Service  (FWS)  in  a  State 
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without  apprtjval  of  the  appropriate 
State  authorities.  This  restriction  on  use 
of  funds  by  FWS  has  been  contained  in 
the  Interior  Department  Appropriations 
Bill  each  year.  As  a  consequences  of  this 
restiction,  FWS  has  proposed  additions 
and  deletions  to  the  designated  non- 
toxic zones  for  waterfowl  hunting  only 
with  the  approval  of  State  authorities. 
The  manner  in  which  non-toxic  shot 
zones  are  selected  has  varied  by  region 
and  State  and  the  subject  has  been 
controversial. 

Officials  of  the  Department  of  the 
Interior  have  held  discussions  with 
interested  organizations,  States,  and 
individuals  concerning  the  nature, 
extent,  and  significance  of  lead 
poisoning  in  waterfowl  and  other 
wildlife.  Through  these  discussions  it 
has  become  clear  that  States.  Flyway 
Councils,  private  organizations,  and 
individuals  are  seeking  greater 
participation  from  the  FWS  in 
addressing  this  subject.  In  response  to 
this  expressed  need,  FWS  has 
developed  a  plan  for  moving  toward 
resolution  of  the  issue.  The  FWS  plan 
includes: 

•  Monitoring  selected  locations 
throughout  the  United  States  for  the 
occurrence  of  lead  poisoning  in 
migratory  birds, 

•  Cooperating  with  States,  Flyway 
Councils,  other  interested  organizations 
and  individuals,  formulating  more 
specific  criteria  for  defining  lead 
poisoning  areas. 

•  Identifying  needed  research  on  lead 
poisoning,  crippling  loss,  and  similar 
topics  of  concern. 

•  Analyzing  and  summarizing  current 
information  on  lead  poisoning  among 
bald  eagles  and  developing  management 
recommendations. 

•  Development  of  an  information 
program  in  cooperation  with  States, 
Flyway  Councils,  private  organizations 
and  individuals. 

•  Increased  efforts  to  monitor  levels 
of  lead  in  waterfowl  in  areas  identified 
by  the  States  and  FWS. 

In  1976,  a  Final  Environmental 
Statement  (FES)  on  the  Proposed  Use  of 
Steel  Shot  for  Waterfowl  Hunting  was 
published  by  the  Interior  Department. 
Page  264  of  that  document  contained  a 
discussion  of  how  non-toxic  shot  zones 
would  be  selected.  That  discussion 
contains  the  following  statement:  The 
determination  of  areas  where  the  use  of 
steel  shot  will  be  required  for  waterfowl 
hunting  will  be  based  on  evidence  from 
all  sources  and  will  include 
consideration  of  magnitude  of  harvest, 
density  of  deposited  shot,  incidence  of 
shot  in  gizzards,  measurements  of  lead 


levels  in  wing  bones,  visible  evidence  of 
mortality,  and  enforcement 
considerations  in  establishing  easily 
identifiable  and  meaningful  boundaries, 
and  such  other  factors  as  may  be 
appropriate. 

Since  publication  of  the  FES-1976,  the 
occurrence  of  lead  in  the  soft  tissues  of 
waterfowl,  such  as  liver  and  kidney,  and 
measurements  relatmg  to  lead  in  blood 
and  levels  of  certain  enzymes  that  serve 
as  indicators  of  lead  ingestion  have 
been  used  in  defining  problem  areas. 
The  original  techniques,  plus  these 
newer  procedures,  have  been  used 
individually  or  in  combination  within 
States,  FWS  Regions,  and  among  the 
four  administrative  units  know  as 
waterfowl  flyways.  However,  no  single 
technique  or  combination  of  techniques 
has  had  general  acceptance  among  these 
administrative  units.  The  failure  to 
achieve  uniformity  in  the  zone  selection 
process  has  resulted  in  what  appears  to 
be  inequities  in  the  application  of  non- 
toxic shot  requirements  for  waterfowl 
hunting. 

It  our  intent  to  propose  in  December 
1984,  criteria  that  will  be  more  specific 
than  those  proposed  in  FES-1976  and 
serve  as  a  guideline  in  the  establishment 
of  non-toxic  shot  zones  for  waterfowl 
hunting.  Prior  to  the  development  of 
such  a  proposal,  FWS  welcomes  the 
recommendations  and  comments  of 
interested  organizations  and 
individuals. 

Please  address  your  comments  to 
Director,  Fish  and  Wildlife  Ser\'ice 
(MEMO),  Department  of  the  Interior, 
Washington,  D.C.  20240. 

Dated:  September  20. 1984. 
Robert  A.  Jantzen, 
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Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board,  Gulf  of  Mexico  Regional 
Technical  Worlcing  Group;  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub,  L.  92-463. 
A  meeting  of  the  Outer  Continental 
Shelf  Advisory  Board's  Gulf  of  Mexico 
Regional  Technical  Working  Group  will 
be  held  on  November  27-29, 1984,  in 
New  Orieans,  Louisiana.  The  agenda  of 
the  meeting  is  as  follows: 
November  27 

9:00  a.m.-5:00  p.m.:  Gulf  of  Mexico 
Information  Transfer  Meeting 
November  28 

8:30  a.m.-5:00  p.m.:  Continuation  of 
the  Information  Transfer  Meeting 


November  29 
9:00  a.m.-12.00  noon:  Closing  Plenary 
Session  of  the  Information  Transfer 
Meeting 
1:00  p.m.-5:00  p.m.:  Regional  Technical 
Working  Group  Business  Meeting 

A.  Sale  Results:  Western  Gulf  of 
Mexico  No.  84. 

B.  Status  of  Proposed  1985  Lease  Sales 
Nos.  94/98/102. 

C.  Scoping  Briefing:  1986  Proposed 
Lease  Sales  Nos.  104/105. 

D.  New  5-Year  OCS  Oil  and  Gas 
Leasing  Program. 

E.  Briefing  on  the  Environmental 
Studies  Program. 

F.  Regional  Activities  Update. 
The  meeting  will  be  held  in  the 

International  Hotel,  300  Canal  Street. 
New  Orieans,  Louisiana,  All  sessions 
are  open  to  the  public,  and  interested 
persons  may  make  oral  or  written 
presentations  at  the  Business  Meeting 
upon  request.  Such  requests  should  be 
made  not  later  than  November  21, 1984, 
to  Mr,  Sydney  H,  Verinder.  Gulf  of 
Mexico  OCS  Region,  Minerals  | 

Management  Service,  3301  North 
Causeway  Boulevard,  P.R.  Box  7944. 
Metairie,  Louisiana  70010,  ot  telephone 
(504)  838-0627. 

A  taped  cassette  transcript  and 
complete  summary  minutes  of  the 
Business  Meeting  will  be  available  for 
public  inspection  in  the  Office  of  the 
Regional  Manager  at  the  above  address 
not  later  than  60  days  after  the  meeting. 

Dated:  September  17. 1984.  I 

John  L  Rankin,  ' 

Regional  Manager.  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service. 
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Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 

AGENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a      | 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  3145  and  1196,  Blocks  60 
and  61,  South  Marsh  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the  i 

development  and  production  of  ' 

hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracosstal  City,  Louisiana. 


fl 
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date:  The  subject  DOCD  was  deemed 
submitted  on  September  17,  1964 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service 

AOORESSES:  A  copy  of  the  subject 
DOCD  is  availdble  for  public  review  at 
the  Office  of  the  Regional  Manager.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  ].  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region,  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53665).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  September  17, 1984. 
lohn  L  Rankin. 

Reg  tonal  Manager.  Gulf  of  Mexico  OCS 
Region. 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

.N'cjmmH'ions  iur  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  14  1984.  Pursuant  to  section 
60.13  of  36  CFR  P^rt  60  written 
comments  concerning  the  significance  of 
these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  .National  Register. 
National  Park  Service,  U.S.  Department 
of  the  Interior,  Washington.  DC  20243. 
Written  comments  should  be  submitted 
by  October  10.  1984. 
Carol  D.  Shuli. 

ChiffofRpfiistraUon.  Notional  Register. 
ARKANSAS 
Garland  County  [ 

Hot  Springs,  Hot  Springs  Central  Avenue 
Historic  District.  Central  Ave.,  from 
Prospect  to  Park  Sts. 

Pulaski  County 

Little  Rock.  Fa rrell  House  (Thompson. 
Charles  L.  Drsign  Collection  TR).  2109 
Louisiana 

COLORADO 

Fremont  County 

Cannon  City.  Robinson  Mansion.  12 
Riverside  Dr.  ' 

La  Plata  County 

Durango.  East  Third  Avenue  Historic 
Rf'sidenlial  Diatnct  (The  Boulevard).  E 
3rd.  Ave.  between  5th.  and  15th  Sts. 

Pueblo  County 

Pueblo.  White.  Asbury.  House.  A17  W.  nth 

St.  ; 

INDIANA 
Fountain  County 

Covington,  Seweil.  William  C.  B..  House.  602 
E.  Washington  St. 

KENTLICKY       | 

Jefferson  County 

Louisville.  German  Bank  Building.  150  S.  5th 
St. 

LOUISIANA      I 

Caddo  Parish 

Shreveport,  St  Paul's  Bottoms.  Roughly 
bounded  by  Western  and  Pierre  Aves., 
Alston.  Christian.  Oakland,  and  Snow  Sts 

MAINE 

Penobscot  County 

Bradley  vicinity,  Collins  Bridge  Site  (Maine 
Archaeological  Survey  Site  74.16).  ME  178 


MARYLAND 

Anne  Arundel  County 

.'\nnapolis,  Fort  Nonsense.  Millersviile 
vionily.  Bunker  Hill.  MU  178  and 
Millersviile  Rd. 

Howard  County 

F.lkridge,  Lav\n.  The.  5388  Old  Lawyers  Mill 
Rd. 

MASSACHUSETTS 

Middlesex  County 

Newton.  Weeks  Junior  High  School.  7 
Hereward  Rd. 

MISSOURI 

Jackson  County 

Kansas  City,  Peppard.  Joseph  Crear.  House. 
1704  Jefferson  St. 

NEVADA 

Washoe  County 

Reno.  Francovich  House.  557  Washington  St. 
Reno,  Pincolini  Hotel.  214  Lake  St. 

White  Pine  County 

Ely,  Nevada  Northern  Railroad  Rolling 
Stock.  Northern  Nevada  Railroad  Yards 

NEW  JERSEY 

Hudson  County 

Jersey  City,  Van  Vorst  Park  Historic  District 
(Boundary  Increase).  Roughly  bounded  by 
Railroad  Ave..  Henderson,  Bright,  Vanck 
and  Monmouth  Sts. 

NORTH  CAROUNA 

Burke  County 

Morganlown,  Gaston  Chapel.  100  Bouchelle 

St. 
Morgantown.  Mountain  View,  604  W.  Union 

SI. 
Salem  vicinity.  Cilboa  Methodist  Church. 

U.S.  64 

Cherokee  County 

Bell  View  vicinity,  Cobb,  John  Franklin. 
House.  US.  19-129 

Dare  County 

Kitty  Hawk,  Kitty  Hawk  Life  Saving  Station. 
U.S.  158 

Durham  County 

Durham.  Erwin  Cotton  Mills  Company  Mill 
Xo  1  Headquarters  Building.  W.  Main  and 
9lh  Sts. 

Pitt  County 

Greenville,  U.S.  Post  Office.  215  S.  Evans  St. 

Rockingham  County 

Eden  vicinity.  Lower  Sauratown  Plantation 

OKLAHOMA 

Muskogee  County 

Fort  Gibson,  Administration  Building  (Post 
Hospital)  (Furt  Gibson  Post-Civil  War 
.Military  Buildings  TR],  803  Garrison-Ave, 

Fort  Gibson,  Blacksmith  Shop  (Fort  Gibson 
Post-Civil  War  Military  Buildings  TR).  905 
Garrison  Ave 
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Fort  Gibscn.  Commandants  Quarters  (Fort 

Gibson  Posl-C^vil  War  Military  Buildings 

TRJ.  905  Coppinger  Ave. 
Fori  Gibson,  Officers  Quarters  /Fort  Gibson 

Post-Civil  Uar  Military  Buildings  TRJ.  907 

Coppinger  Ave. 
Fort  Gibson,  Post  Adjutant's  Office  (Fort 

Gibson  Post-Civil  War  Military  Buildings 

TRJ.  905  Garrison  Ave. 

TEXAS 
Eastland  Countv 

Cisco.  Cisco  Historic  District.  Roughly 
bounded  by  Conrad  Hilton  Ave.,  W.  3rd  St.. 
Ave.  K.  W.  8th  and  9th  Sts. 

UTAH 

Beaver  County 

Black  Rock  Station  Petroglyph  Sites  (42  MD 
43.  47,  485.  593.  and  an  isolated  boulder) 
(Great  Basin  Style  Rock  Art  TR) 
Mud  Spring  (Great  Basin  Style  Rock  Art  TRj 
Ryan  Ranch  (42  BE  618]  (Great  Basin  Style 
Rock  Art  TR) 

Box  Eldbr  County 

Bngham  Cily,  Bnghom  City  Carnegie  Library 
(Carnegie  Library  TR).  26  E.  Forest  St. 

Garland.  Garland  Carnegie  Library  (Carnegie 
Library  TR/.  86  W  Factory  St. 

Cache  County 

Richmond,  Richmond  Carnegie  Library 
(Carnegie  Library  TRj,  6  W.  Main  SL 

Garfield  County 

Panguitch,  Panguitch  Carnegie  Library 
(Carnegie  Library  TR).  75  E.  Center  St. 

Millard  County 

Cottonwood  Wash  (42  MD  183)  (Great  Basin 

Style  Rock  Art  TR) 
Deseret  (42  MD  551  (Great  Basin  Style  Rock 

Art  TRj 
Mountain  Home  Wash  (Great  Basin  Style 

Rock  Art  TRI 
Site  42  MD  284  (Great  Basin  Style  Rock  Art 

TR) 

Sanpete  County 

Ephraim.  Ephraim  Carnegie  Library 
(Carnegie  Library  TR).  30  Mam  St. 

Manti,  Manti  Carnegie  Library  (Carnegie 
Library  TR).  12  Main  St. 

Mount  Pieasant.  Mount  Pleasant  Carnegie 
Library  (Carnegie  Library  TRj,  24  Main  St. 

Sevier  County 

Glenwood  142  Sv  1.377]  (Great  Basin  Style 

Rock  An  TR) 
Richfield.  RichfieJJ  Carnegie  Library 

(Carnegie  Library  TR).  83  E.  Center  Si. 

Sununil  County 

Hoytsville  vicinity,  Birch.  Annie.  House 
(Scandmavian-Amencan  Pair-Houses  TR) 
Off  IR  80 

Tooele  County 

Tooele,  Tooele  Carnegie  Library  {Carnegie 
Library  TRJ.  47  E.  Vine  St. 


Utah  County 

Pleasant  Grove. /oAnson,  Peter  AxeL  House 
(Scandmavian-Amencan  Pair-Houses  TR). 
1075  N.  100  East 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  30545] 

Peoria  and  Pektn  Union  Railway 
Company;  Exemption 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  requirement  of  prior  approval 
under  49  U.S.C.  10901  the  lease  and 
operation  by  Peoria  and  Pekin  Union 
Railway  Company  of  railroad  track  in 
Peoria  County.  IL  No  employee 
protective  conditions  are  imposed. 
DATE:  This  exemption  is  effective  on 
September  24,  1984.  Petitions  for 
reconsideration  must  be  filed  by 
October  15, 1964. 

ADDRESSES:  Send  pleadings  refeiring  to 
Finance  Docket  No.  No.  30545  to: 

(1)  Office  of  the  Secretarj',  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioner's  representative:  Anne  D. 
Smith,  White  &  Case,  1747 
Pennsylvania  Avenue.  NW, 
Washington.  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Interstate  Commerce 
Commission,  Room  2227,  Washington, 
DC  20423,  or  call  toll  free  (800)  424-5403, 
or  289-4357  (DC  Metropolitan  area). 

Decided:  September  18. 1984. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Andre.  Commissioners  Sterrett. 
Gradison.  Simmons.  Lamboley.  and  Strenio. 
Commissioners  Lamboley  and  Strenio  did  not 
participate. 

James  H.  Bayne, 

Secretary. 
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DEPARMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 

September  21,  1984. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 


following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  Tbe  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available; 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form; 

(4)  The  agency  form  number,  if 
applicable: 

(5)  How  often  the  form  must  be  filled 
out; 

(6)  Who  will  be  required  or  asked  to 
report; 

(7)  An  estimate  of  the  number  of 
responses; 

(8)  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  section 
3504(h)  of  Pub.  L.  9&-511  applies;  and, 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form{8)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
items  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  AND  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice  | 

Agency  Clearance  Officer:  Larry  E. 
Miesse,  202/633-4312. 

•  Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection 
Without  any  Change  in  the 
Substance  or  in  the  Method  of 
Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  TO  FILE  PETITION 
FOR  NATURAUZATION 

(4)  .N-400  \ 

(5)  On  occasion  ' 

(6)  Individuals  or  households.  Data 
required  to  establish  petitoners 
eligibihty  for  natiiralization  and  to 
enable  designated  officers  of  tbe 
Immigration  and  Naturalization 
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Service  to  make  appropriate 
recommendations  to  the 
naturalization  court. 

(7)  331.000  respondents 

(8)  61.000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veder— 395-4814 

(1)  Larry  E.  Miesse,  202/633  -4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  TO  FILE  PETITION 
ON  BEHALF  OF  CHILD 

(4)  N-402 

(5)  On  occasion 

(6)  Individuals  or  households.  Filed  by  a 
U.S.  citizen  to  petition  for 
naturalization  on  behalf  of  a  natural 
or  adopted  alien  child.  Used  by  the 
LNS  to  determine  eligibility  and  make 
appropriate  recommendations  to  the 
naturalization  court.  , 

(7)  15,000  respondents  I 

(8)  7,500  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4314 
•  New  Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Drug  Enforcement  Administration. 
Department  of  Justice 

(3)  DANGEROUS  DRUG  "STREET* 
STUDIES  IN  EIGHT  U.S.  CITIES 

(4)  None 

(5)  Annually 

(6)  Individuals  or  households.  This 
information  will  be  used  in 
formulating  the  Federal  Strategy  for 
Drug  Abuse  and  Prevention  Control. 
Data  to  be  collected  from  random 
participants  in  drug  treatment 
programs. 

(7) 480  respondents 

(8)  240  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder-395-4814 
Lany  E.  Mi«M«. 

Agency  Clearance  Officer  Department  of 
Justice. 

(FR  Doc.  S4-2&338  Filed  9-24-M:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

ITA-W-15, 140] 

Negative  Determination  Regarding 
Application  for  Reconstruction;  AJten 
Foundry  and  Machine  Worlcs,  Inc 
i-ancaster,  OH 

By  an  applicatioq^  dated  August  4. 
1984  the  International  Moulders  and 
Allied  Workers  Union  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Negative 
Determination  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  former 
workers  at  the  Alien  Foundry  and 
Machine  Works,  Inc.,  Lancaster,  Ohio. 
The  determination  was  published  in  the 
Federal  Register  on  July  17, 1984  (49  FR 
28938). 

Pursuant  to  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  foundry  which  produced  the  iron 
castings  and  the  machine  shop  which 
produced  the  pumping  units  and 
reducers  closed  in  mid-1983. 

The  Department's  denial  was 
predicated  on  investigation  findings  that 
did  not  satisfy  the  "contributed 
importantly"  test  in  Section  222  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  of  1974.  This  test  is  generally 
confirmed  through  a  survey  of  company 
customers. 

The  union  claims  that  the 
Department's  survey  of  Alten's 
customers  was  inadequate. 

Findings  in  the  investigative  case  file 
do  not  support  the  union's  claim.  The 
results  of  the  Department's  survey  of 
Alten's  customers  accounted  for  the 
major  share  of  Alten's  1982  and  the  first 
half  of  1983  sales.  None  of  the 
respondents  imported  iron  castings  in 

1982  or  in  the  first  half  of  1983.  Pumping 
units  and  reducers  accounted  for  a  small 
percent  of  1982  sales.  All  pumping  units 
were  sold  to  an  exclusive  distributor 
who  did  not  import  pumping  units.  All 
reducers  were  exported.  Under  the 
Trade  Act.  the  loss  of  export  sales 
would  not  provide  a  basis  for 
certification. 

U.S.  imports  of  iron  castings 
decreased  absolutely  in  1982  compared 
to  1981  and  in  the  first  nine  months  of 

1983  compared  to  the  same  period  in 
1982.  The  ratio  of  imports  to  domestic 
production  of  iron  castings  has  been  less 
than  three  percent  during  the  last  five 
years. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor's  prior  decision. 


Accordingly,  the  application  is  denied. 
Signed  at  Washington,  D.C.,  this  11th 
day  of  September  1984. 
Harold  A.  Bratt 

Deputy  Director.  Office  of  Program 
Management,  UIS. 

(PR  Doc  84-ZM12  Filed  9-24-64:  8:45  ami 
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[TA-W-15,182] 

Negative  Determination  Regarding 
Application  for  Reconsideration; 
Goodyear  Tire  and  Rubber  Co., 
Jaclcson,  Ml 

By  an  application  dated  August  21, 
1984,  the  United  Rubber  Workers 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  in  the 
case  of  former  workers  at  the  Jackson, 
Michigan  plant  of  the  Goodyear  Tire 
and  Rubber  Company.  The 
determination  was  published  in  the 
Federal  Register  on  July  29, 1984  (49  FR 
29880). 

Pursuant  to  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered:  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  Trade  Act  of  1974 
was  not  met. 

The  union  claims  in  its  application  for 
reconsideration  that  the  Department's 
decision  is  based  largely  on  Goodyear's 
corporate  performance  rather  than  on 
the  performance  at  the  Jackson  plant. 
The  union  also  claims  that  U.S. 
aggregate  imports  of  truck  tires 
increased  in  1983  compared  to  1982;  that 
bias  and  radial  truck  tires  are  like  and 
directly  competitive;  and  that  a  survey 
of  Goodyear's  customers  should  have 
been  conducted  by  the  Department. 

There  is  no  dispute  with  the  facts  that 
imports  of  truck  tires  increased  and  that 
sales  and  production  and  employment  at 
the  Jackson  plant  declined.  The  issue  is 
whether  increased  imports  contributed 
importantly  to  those  declines. 

The  facts  developed  in  the 
investigation  reveal  that  an  explosion  at 
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the  lackson  plant  caused  the  company 
to  shift  permanently  radial  tire 
producion  to  other  domestic  plants. 

The  Jackson  plant  was  a  high  cost 
facility  compared  to  other  domestic 
Goodyear  facilities  and  consequently 
bias  ply  production  was  gradually 
transferred  to  other  domestic  plants  as 
well.  During  the  period  these  transfers 
were  taking  place,  overall  company 
sales  and  domestic  production  of  tires 
were  increasing  while  company  imports 
were  decreasing.  Obviously  company 
customers  were  buying  more 
domestically  produced  tires  from  the 
company  than  imports  relative  to  prior 
years.  Under  these  circumstances  a 
customer  survey  would  not  yield 
information  that  imports  were 
substituting  for  domestic  production 
even  if  customers  were  also  increasing 
imports  frcyn  other  sources  because  the 
company's  domestic  production  and 
sales  increased  over  the  relevant  period. 

Increasing  imports  in  the  aggregate 
also  would  not  be  an  important  factor  in 
the  declines  in  sales  or  production  and 
in  employment  at  the  Jackson  plant 
because  it  is  clear  that  other  domestic 
company  production  substituted  for  the 
Jackson's  plant  output. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor's  prior  decision. 
Accordingly,  the  application  is  denied. 

Signed  at  Washington,  D.C..  this  12th  day 
of  September  1984. 
Harold  A.  Bratt. 

Deputy  Director,  Office  of  Program 
Management,  UIS. 

[FR  Doc  84-2M13  Filed  »-a*-M;  gjts  am) 
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Detennlnatloni  Regarding  EHglbiHty 
To  Apply  for  Worker  Adhittment 
Assistance;  Republic  Steel  Corp.  et  al. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  {19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
September  10, 1984-September  14. 1984. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-15.  323:  Republic  Steel  Corp.,  (LTV 

Steel  Co.).  DrairtQge  Products  Div- 

Fairhope  Plant,  Canton.  OH 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met.  Increased  imports  did  not 
contribute  importantly  to  workers 
separations  at  the  firm. 

T.A-W-iS.  351:  Caterpillar  Tractor  Co.. 
Milwaukee,  WI 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

T.^-W-15.  348:  Consolidation  Coal  Co., 
Turkey  Gap  Mine.  DotU  WV 

Aggregate  U.S.  imports  of 
metallurgical  coal  are  negligible. 
TA-W-15,  253:  Brown  Shoe  Co..  Iron  ton.  MO 

Separations  from  the  subject  firm 
resulted  from  a  transfer  of  production  to 
other  domestic  facilities. 

Affirmative  Determinations 

TA-W-15,  241:  Brown  Shoe  Co..  Pittsfield.  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  9, 
1983  and  before  July  15, 1984. 
TA-W-lS,  250;  JMS  Fashions.  Patchogue.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1. 
1983  and  before  January  1, 1984. 

TA-W-IS,  30&  Modem  Juniors,  North 
Bergen,  N/ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  6, 
1983  and  before  July  1, 1984. 
TA-W-15.  304:  Calhoun  Manufacturing  Co., 

Division  Modem  Juniors.  Saint 

Matthews.  SC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13, 
1983  and  before  July  1, 1984. 
TA-W-15,  340:  Ronson  Metals  Corp.. 
Newark.  NJ 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 


mischmetal  separated  on  or  after  May 
16, 1983. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  September  la 
1984-September  14. 1984.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  801  D  Street  NW.. 
Washington.  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  Septeinl>er  18, 1984. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FK  Doc  M-a«U  PIM  •■a4-M:  tM  mm] 
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Federal-Stata  Unempioynwnt 
Compwisation  Program;  CartmcaMon 
of  Interaat  RaUaf:  Carttflcatton  of 
Stataa  Qualifying  for  PartW  IMM  ol 
Intereet  Due  on  Advancoa  Under  TMa 
Xtl  of  the  Social  Sacurtty  Act; 
Colorado  at  aL 

Title  XII  of  the  Social  Security  act 
provides  for  several  forms  of  deferral  of 
interest  and  a  discounted  rate  of  interest 
payable  by  States  on  advances  received 
by  them  from  the  Federal  unemployment 
account  in  the  Unemployment  Trust 
Fund  if  the  States  meet  criteria  set  forth 
in  the  statue.  The  certification  to  the 
Secretary  of  the  Treasury  of  specified 
State  that  meet  the  respective  criteria 
with  respect  to  interest  due  prior  to 
October  1, 1984,  is  published  below. 

Dated  September  la  1984. 
Patrick  |.  OlCMfa 

Deputy  Assistant  Secretary  of  Labor. 
September  12, 1984. 
Hon.  Donald  T.  Regan. 
*>(■(  n-ltin  oi  ihp  Trffisun  Heishinglun  DC 
jiijjn 

Dear  Secretary  Regan:  The  DeparUnent  of 
Labor  has  reviewed  States'  applications  for 
relief  from  interest  payments  which  are  due 
prior  to  October  1. 1984.  Tlte  interest  relief 
options  available  to  States  are: 

(1)  High  Unemployment  Deferral  Secbon 
1202(b){2MC)  ol  the  Social  Security  Act  (SSA) 
allows  a  State  to  defer  75  percent  of  interest 
otherwise  due  if  the  rate  of  insured 
unemployment  under  the  State  law  for  the 
period  consisting  of  the  first  six  monthi  of  the 
preceding  calendar  year  equaled  or  exceeded 
7.5  percent.  The  State  must  pay  75  percent  of 
interest  otherwise  due  in  three  annual 
installmenU  of  at  least  25  percent  beginning 
with  the  year  after  the  year  in  which  it  was 
due.  The  interest  deferred  does  no  accrue 
interest. 

f2l  Legislative-Action  Deferrat  Section 
1202(b)(8)  of  the  SSA  sDows  a  State  to  defer 
80  percent  of  interest  otlterwiae  due  if  the 
State  has  taken  no  action  since  October  1. 
1982.  to  reduce  the  State's  tax  effort  or 
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unemployment  fund  solvency  and  has  taken 
action  after  March  31, 1982,  which  increases 
revenues  to  the  State's  unemployment  fund 
and  decreases  benefits  by  at  least  25  percent 
in  the  calendar  year  for  which  the  first 
deferral  is  requested;  deferrals  for  the  second 
and  third  years  immediately  following  the 
year  in  which  the  first  year  change  is 
effective  are  available  if  the  State  produces  a 
solvency  effort  of  at  lease  35  and  50  percent, 
respectively.  The  State  must  pay  80  percent 
of  interest  otherwise  due  in  four  annual 
installments  of  at  least  20  percent  beginning 
with  the  year  after  the  year  in  which  it  was 
due.  Interest  does  not  accrue  or  deferred 
interest.  Once  a  legislative-action  deferral  is 
approved,  a  State  must  continue  to  maintain 
its  solvency  effort.  Failure  to  do  so  will  result 
in  the  State  being  required  to  make 
immediate  payment  of  all  deferred  interest. 
This  type  of  deferral  remains  available  for 

1984  and  1985  payments  only. 

(3)  A  verage  Tax  Rate  Deferral:  Section 
1202(b)(8)  of  the  SSA  azliows  a  State  to  defer 
80  percent  of  interest  otherwise  due  if  the 
State  has  taken  no  action  since  October  1. 
1982.  to  reduce  the  State's  tax  effort  or 
unemployment  fund  solvency  and  for  taxable 
year  1982.  total  State  unemployment 
compensation  revenues  to  the  unemployment 
fund  equaled  at  least  two  percent  of  total 
wages  paid  by  employers  covered  under  the 
State  unemployment  compensation  law.  The 
State  must  pay  80  percent  of  interest 
otherwise  due  m  four  annual  installments  of 
at  least  20  percent  beginning  with  the  year 
after  the  year  in  which  it  was  due.  Interest 
does  not  accrue  on  deferred  interest.  This 
type  of  deferral  remains  available  for  1984 
and  1985  payments  only. 

(4)  High  Unemployment  Delay  of  Payment 
Due:  Section  1202(b)(9]  of  the  SSA  allows  a 
State  to  delay  up  to  nine  months  the  payment 
of  interest  due  September  30  of  any  calendar 
year  after  1982  during  which  the  average  total 
unemployment  rate  (TUR)  in  the  State  was 
13.5  percent  or  higher  for  Ithe  most  recent  12- 
month  period  for  which  data  are  available. 
The  State  must  meet  the  13.5  percent  TUR 
requirement  each  succeeding  year  in  order  to 
delay  payments  nine  months  in  such 
succeeding  years. 

(5)  Discounted  Interest  Rate:  Section 
1202(b)(8)(D]  of  the  SSA  allows  a  State  to 
receive  a  discounted  interest  rate  that  would 
be  one  percentage  point  below  the  interest 
rate  that  would  otherwise  apply.  The 
discounted  rate  for  interest  due  prior  to 
October  1. 1984.  would  be  9.00  percent  for 
interest  accrued  October  through  December 
1983  and  8.78  percent  for  interest  accrued 
lanuary  through  September  1984.  This 
discounted  interest  rate  is  available  to  a 
State  which  has  taken  no  action  since 
October  1, 1982.  to  reduce  the  States  lax 
effort  of  unemployment  fund  solvency  and 
has  taken  action  since  March  31. 1982.  which 
produces  a  solvency  effort  of  at  least  50.  80. 
and  90  percent  rather  than  25.  35,  and  50 
percent,  respectively,  as  specified  under  the 
legislative-action  deferral.  A  discounted 
interest  rate  remains  available  for  1964  and 

1985  payments  only. 

1  hereby  certify  that  the  States  shown  on 
the  accompanying  table  meet  all  the  criteria 
specified  by  law  to  qualify  for  the  interest 
relief  shown. 


Sincerely. 
Robert  A  Schaerfi, 

Acting  Director.  Vnemphyment  Insurance 
Ser\'ice. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  84-73J 


I 


Agency  Repori  Fonns  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  pubhc  that 
the  agency  has  made  the  submission. 
The  NASA  Supplement  to  the  Federal 
Acquisition  Regulation  has  been 
previously  cleared  by  OMB  (2700-0043), 
subject  to  submission  of  clearance 
requests  for  specific  reporting  and 
recordkeeping  requirements. 

Copies  of  the  proposed  forms,  the 
request  for  clearance  (S.F.  83), 
supporting  statement,  instructions, 
transmittal  letter,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer.        j 

DATE:  Commems  must  be  received  in 
writing  by  October  5, 1984.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Carl  F.  Steinmetz.  NASA 
Agency  Clearance  Officer.  Code  NIM, 


NASA  Fieadquarters,  Washington,  DC 
20546.  Kenneth  Allen,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  F.  Steinmetz.  NASA  Agency 
Clearance  Officer.  (202)  453-2941. 

Reports 

Title:  NASA  FAR  Supplement.  Part  18- 
27.  Patents,  Data  and  Copyrights 

Type  of  Request:  Existing  regulation  (no 
change  proposed) 

Frequency  of  Reports:  Annually  and 
other 

Type  of  Respondent:  Small  and  Large 
Businesses,  State  and  Local 
Governments  and  Non-Profit 
Institutions 

Annual  Responses:  2.280 

Annual  Burden:  27,360  hours. 

Annual-Need/Users:  Records  and 
reports  regarding  patents  and  data  are 
required  to  comply  with  statutes  and  the 
OMB  and  NASA  implementing 
regulations. 
L.W.  Vogel. 

Director.  Logistics  Management  and 
Information  Programs  Division. 

|FR  Doc-  84-25314  Filed  9-24-84;  8;4S  am) 
BtLUNQ  CODE  7510-01-M 


[Notice  84-75] 

Intent  To  Grant  an  Exclusive  Patent 
License;  HealttiMate,  Inc. 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Intent  to  Grant  an 
Exclusive  Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  to  HealthMate,  Inc.,  of 
Northbrook,  Illinois,  an  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  inventions  as  described  in 
U.S.  Patent  No.  4,345,153  for  a  "Low 
Intensity  X-Ray  and  Gamma-Ray 
Spectrometer,"  which  issued  on 
November  15, 1983,  and  U.S.  Patent 
Application  No.  459.842  for  a  "Three 
Dimensional  and  Tomographic  Imaging 
Device  for  X-Ray  and  Gamma-Ray 
Spectrometer,"  which  was  filed  oh 
January  21, 1983.  The  proposed 
exclusive  license  will  be  for  a  limited 
number  of  years  and  will  contain 
appropriate  terms  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations.  14 
CFR  Part  1245,  Subpart  2.  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license  unless, 
within  60  days  of  the  date  of  this  Notice, 
the  Director  of  Patent  Licensing  receives 
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written  objections  to  the  grant,  together 
with  supporting  documentations.  The 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  Notice  and 
then  recommend  to  the  Assistant 
General  Counsel  for  Patent  Matters 
whether  to  grant  the  exclusive  license. 
DATE:  Comments  to  this  notice  must  be 
received  by  November  26, 1984. 
ADDRESS:  National  Aeronautics  and 
Space  Administration.  Code  GP 
Washington,  D.C.  20546. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  G.  Mannix,  (202)  453-2430. 

Dated  September  18, 1984. 
S.  Neil  Hosenball, 
General  Counsel. 

(FR  Doc  8«-iS316,  Filpd  9-2*-*l  8:45  «m| 
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[Notice  84-74) 

Intent  To  Grant  an  Exclusive  Patent 
License;  John  J.  McMuilen  Associates, 
Inc. 

AGENCY:  Nation  Aeronautics  and  Space 
Administration. 

ACTION:  Notice  of  Intent  to  Grant  an 
Exclusive  Patent  License. 


37679 


summary:  NASA  hereby  gives  notice  of 
»    intent  to  grant  to  John  J.  McMuilen 
Associates,  Inc.,  of  Pascagoula, 
Mississippi,  an  exclusive,  field  of  use, 
royalty-bearing,  revocable  license  to 
practice  the  invention  as  described  in 
'     U.S.  Patent  No.  4.415,450  for  a  "Method 

for  Treating  Wastewater  Using 
_  Microorganisms  and  Vascular  Aquatic 
Plants,"  which  issued  on  November  15, 
1983.  to  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administratiori  on  behalf  of  the  United 
States  of  America.  The  proposed 
exclusive  license  will  be  for  a  limited 
number  of  years  and  will  contain 
appropriate  terms  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations,  14 
CFR  Part  1245,  Subpart  2.  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license  unless. 
Within  60  days  of  the  date  of  this  Notice, 
the  Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  supporting  documentations.  The 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  Notice  and 
then  recommend  to  the  Assistant 
General  Counsel  for  Patent  Matters 
whether  to  grant  the  exclusive  license. 
DATE:  Comments  to  this  notice  must  be 
received  by  November  26.  1984. 
ADDRESS:  National  Aeronautics  and 
Space  Administration,  Code  GP 
Washington,  D.C.  20546. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  G.  Mannix,  (202)  453-2430. 

Dated:  September  18.  1984 
S.  Neil  Hosenball. 

General  Counsel. 

in»  Doc  84-25315  Filed  9-24-84   (MS  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

President's  Committee  on  tt>e  Arts  and 
Humanities;  Meeting 

Thursday,  October  18, 1984  at  nine 
o'clock  in  the  morning  has  been 
designated  by  the  President's  Committee 
on  the  Arts  and  the  Humanities  for 
Plenary  Meetmg  VII.  This  meeting  has 
been  scheduled  in  the  Council  Room, 
Nancy  flanks  Center.  1100  Pennsylvania 
Avenue.  N\V,  Washinj^iion.  DC.  This  is  a 
regularly  scheduled  meeting  at  which 
committee  activities  will  be  reviewed 
and  progress  reported. 

The  Committee,  charged  with 
exploring  ways  to  increase  private 
support  for  the  arts  and  the  humanities, 
has  generated  private  funds  which 
augment  their  operational  costs  and 
support  projects  and  programs  which 
have  been  initiated  by  the  President's 
Committee. 

The  agenda  will  include  briefings  by 
the  Chairmen  of  the  .National 
Endowment  for  the  Humanities  and  the 
National  Endowment  for  the  Arts  on  the 
highlights  of  their  activities;  Library/ 
Radio  Initiative:  Great  Performances; 
Press  Conferences;  Tax;  Philadelphia 
Alliance  for  Teaching  Humanities  in  the 
Schools;  Los  Angeles  Coporate  Arts 
Projects;  The  Corporation  as  a  Catalyst, 
presentation  by  Rawleigh  Warner,  Jr., 
Chairman  of  the  Board  and  CEO,  The 
Mobil  Corporation:  and  Motivational 
Study  on  Individual  Giving,  presentation 
by  William  Dietel,  President,  Rockefeller 
Brothers  Fund. 

This  meeting  is  expected  to  adjourn 
before  lunch.  Please  call  the  President's 
Committee  (202)  682-54<J9  or  (212)  883- 
6764  if  you  wish  to  attend. 
John 'H.Clark, 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

ire  Doc  84-25330  Filed  9-24-M  845  «iil| 
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National  Endowment  for  ttie 
Humanities 

Humanities  Panel  Meetings 

Correction 

The  NT  AH  document  published  in  the 
Sunshine  Act  Meetings  section  on  page 


36190  in  the  issue  of  Friday,  September 
14.  1984,  should  have  appeared  in  the 
regular  Notices  section  of  the  issue. 
In  addition,  the  Federal  Register 
document  number  appearing  at  the  end 
of  the  document  should  have  read  'PR 
Doc.  84-24486  ". 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Genetics;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  as  amended. 
Pub.  L.  92-463,  the  National  Science 
F  )iindation  annourfces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics. 
Date  and  time:  Wednesday  and  Thursday, 
Oclober  10  and  11.  1984  from  9:00  am  to  5flO 

PTI. 

Pldr.e  Room  643.  Nalinnal  Science 
Foundation,  1800  G  Street.  NW..  Washington. 
D.C.  20550. 

Type  of  Meeting:  Closed 

Contact  person:  Dr  DeLiil  .Nasser  ProRram 
Director,  Eucaryotic  Genetic,  Room  329G 
Telephone:  202/357-0112 

Purpose  of  adivsory  pan>^l:  To  provide 
advice  and  recommendations  concerning 
support  for  research  instrumentation. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  k)emg 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
end  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  withm  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  the 
Sunshine  Act. 

Authority  to  close  meeting  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF.  on  July 
6,  1979. 

Dated:  September  19.  1984. 
M.  Rebecca  Winkler, 
Committee  Management  Coordinator. 

!FP  Doc  84-25345  F'ied  »-24-64  845  am| 
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Advisory  Panel  for  Genetics;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics. 
Date  and  time:  Thursday  and  Friday, 
October  11  and  12.  1964  from  9:00  am  to  5«) 

pm. 
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Wace:  Room  643.  National  Science 
Foundation,  1800  C  Street,  NW..  Washington, 
DC.  2055a 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Ptiilip  Harriman. 
Program  Director  Procaryotic  Genetic.  Room 
329;  Telephone:  202/357-9687. 

Purpose  of  suhpanel:  To  provide  advice 
and  recommenddtions  concerning  support  for 
research  instrumenlation. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing  The  proposals  being 
reviewed  include  mfurmation  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  Are  within  exemptions  |4)  and 
(6)  of  5  U.SC  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  'o  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(iJ|  of  Pub.  L.  92^163.  The 
Committee  Mandsement  Officer  was 
delegated  the  aiilhonty  to  make  such 
determinations  b\  the  Director,  NSF,  on  July 
6.  1979. 

Dated;  September  19. 1984. 
M.  Rebecca  Winkler.  I 

Committee  Management  Coordinator. 

IFR  Doc  S4-2SM4  F  led  9-24-S4  &«  sm| 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Reactor 
Radiological  Effects;  Revised  Agenda 

The  agenda  for  the  ACRS 
Subcommittee  on  Reactor  Radiological 
Effects  scheduled  for  Thursday. 
September  27  and  Friday.  September  28. 
1984.  Room  1046. 1717  H  Street,  NW, 
Washington,  DC  has  been  i^vised  as 
follows:  Delete  from  the  Friday, 
September  28. 1984.  agenda  that  portion 
of  the  entry  which  reads,  "and  (2)  DOE 
on  their  systematic  approach  regarding 
reactor  safety  and  radiation  protection 
research." 

All  other  items  regarding  this  meeting 
remain  the  same  as  published  on 
Wednesday.  September  12,  1964  (49  FR 
35880). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413)  between  8:15  a.m.  and  5:00  p.m., 
EOT.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 


named  individual  one  or  twio  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  September  20,  1984. 

Morton  W.  Libaikin, 

.Assistant  Executive  Director  for  Project 
Review.  | 

|FR  Doc   84-2S371  Fll»d  9-24-84:  8:45  Bm| 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b.).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
October  11-13. 1984,  in  Room  1046,  1717 
H  Street,  NW..  Washington,  DC.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  August  21,  1984. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Thursday.  October  11.  1984 

8:30  A.M.S:45  A.M.:  ACRS 
Chairman  s  Report  (Open J— The  ACRS 
Chairman  will  report  briefly  on  matters 
of  current  Interest. 

8:45  A.M.-10:45  A.M.:  Evaluation  of 
Nuclear  Power  Plant  Incidents/ 
Accidents  (Open! — The  Committee 
members  will  discuss  proposed  ACRS 
comments  and  recommendations 
regarding  the  need  for  an  independent 
board  to  investigate  and  evaluate 
accidents  and  incidents  which  occur  in 
nuclear  facilities. 

10:45  A.M.-12.-00  Noon:  Selection  of 
Unresolved  Safety  Issues  (Open} — The 
members  of  the  Committee  will  hear 
reports  from  cognizant  ACRS 
subcommittee  chairmen  and  will  discuss 
proposed  ACRS  comments  regarding  the 
NRC  Staff  review  and  categorization  of 
high  priority  unresolved  generic  issues. 
Members  of  the  NRC  Staff  will 
participate  as  appropriate. 

1:00  P.M.-2.V0  P.M.:  Experience  Levels 
for  Reactor  Operators  (Open) — The 
members  will  discuss  experience 
requirements  fur  nuclear  power  plant 
operating  personnel. 

2:00  P.M.-3:30  P.M.:  Meeting  with 
NRC  Commissioners  (Open} — The 
members  of  the  Committee  will  meet 
with  the  NRC  Commissioners  to  discuss 
ACRS  comments  and  recommendations 
regarding  the  need  for  an  independent 
board  to  investigate  and  evaluate 
incidents  and  accidents  that  occur  ip 
nuclear  facilities. 

3:30  P.M.~5:15  P.M.:  ACRS 
Subcommittee  Activities  (Open/ 
Closed} — The  members  will  hear  and 
discuss  the  reports  of  cognizant  ACRS 


Subcommittee  chairmen  regarding 
current  subcommittee  activities 
including  resolution  of  USI  A-45. 
Shutdown  Decay  Heat  Removal 
Requirements,  and  BWR  pipe  cracking. 

Portions  of  this  session  will  be  closed 
to  discuss  information  provided  in 
confidence  by  foreign  sources. 

5:15  P.M.-6:00  P.M.:  Future  ACRS 
Activities  (Open) — The  members  will 
discuss  anticipated  ACRS  Subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

Friday.  October  12.  1984 

8:30  A.M.-9:30  A.M.:  NRR  .Activities 
(Open) — The  members  will  hear  a  report 
regarding  NRR  activities  from  the 
Director.NRR. 

9:30  A.M. -12:00  Noon:  Pressurized 
Thermal  Shock  (Open) — The  members 
will  hear  and  discuss  the  report  of  its 
subcommittee  and  reports  from 
representatives  of  the  NRC  Staff 
regarding  the  results  of  safety  research 
applicable  to  this  matter  and  a  proposed 
NRC  rule  regarding  pressurized  thermal 
shock  of  reactor  pressure  vessels. 

Portions  of  this  session  will  be  closed 
to  discuss  Proprietary  Information 
applicable  to  the  matter  being  discussed. 

1:00  P.M.-3:30  P.M.:  Backfitting  of 
Nuclear  Facilities  (Open} — The 
members  will  hear  and  discuss  the 
reports  of  its  subcommittee  and 
representatives  of  the  NRC  Staff 
regarding  proposed  NRC  requirements 
regarding  the  management  of  backfitting 
requirements  for  nuclear  power  plants. 
Representatives  of  the  nuclear  industry 
will  participate  as  appropriate. 

3:30  P.M.^:30  P.M.:  Reactor 
Operating  Experience  (Open) — The 
members  will  hear  and  discuss  reports 
from  representatives  of  the  NRC  Staff 
regarding  recent  operating  events  and 
incidents  at  nuclear  power  plants. 

4.30  P.M.-6:00  P.M.:  A  CRS 
Subcommittee  Activities  (Closed! — The 
members  will  hear  and  discuss  the 
report  of  its  Subcommittee  on 
Maintenance  Practices  and  Procedures 
regarding  maintenance  policies  and 
practices  in  Japanese  nuclear  power 
plants.  The  members  will  also  discuss 
proposed  activities  of  its  Subcommittee 
on  Regulatory  Policies  and  Practices. 

This  portion  of  the  meeting  will  be 
closed  to  discuss  information  provided 
in  confidence  by  a  foreign  source. 

Saturday.  October  13.  1984 

8:30  A.M.-12:00  Noon:  ACRS  Reports 
(Open/Closed) — The  members  will 
discuss  proposed  ACRS  comments  and 
recommendations  to  the  NRC  regarding 
topics  considered  during  this  meeting. 
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Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed  and  information 
provided  in  confidence  by  foreign 
sources. 

1:00  P.M.-2:30  P.M.:  ACRS 
Subcommittee  Activities  (Open}— The 
members  will  hear  and  discuss  the 
reports  of  its  subcommittees  regarding 
current  activities  including  performance 
of  fire  protection  systems  in  nuclear 
power  plants.  PRA  for  the  Limerick 
Nuclear  Station,  quality  assurance 
during  design  and  construction  of 
nuclear  facilities,  and  residual 
contamination  limits  at  decommissioned 
nuclear  facilities. 

2:30  P.M.-3:30  P.M.:  ACRS  Reports 
(Open/Closed)— The  members  will 
complete  discussion  of  proposed  ACRS 
comments  and  recommendations 
regarding  matters  considered  during  this 
meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed  and  information 
provided  in  confidence  by  a  foreign 
source. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  28. 1983  (48  FR  44291).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  beset  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  R. 
F.  Fraley,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 
I  have  determined  in  accordance  with 


Subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
Proprietary  Information  (5  U.S.C. 
552b(c)(4))  and  information  provided  in 
confidence  by  a  foreign  source  (5  U.S  C 
552b(c)(4)). 

Further  information  regardmg  topics 
to  be  discussed,  whether  the  meetmg 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8.15  A.M.  and  5:00  P.M.  EDT. 

Dated:  September  19,  1984 
John  C.  Hoyle, 
.Advisory-  Committee  Management  Officer. 

I  FT!  Dor.  M-2S370  F:ied  9-24-M:  8:45  am) 
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[Docket  No.  50-324] 

Carolina  Power  &  Light  Co^  Brunswick 
Steam  Electric  Plant,  Unit  2;  NoMce  of 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  extension  to 
the  scheduler  requirements  of  10  CFR 
50.49  to  Carolina  Power  &  Light 
Company  (tne  licensee)  for  the 
Brunswick  Steam  Electric  Plant,  Unit  2. 
located  at  the  licensee's  site  near 
Southport,  North  Carolina, 

Environmental  Assessment 

Iden  tification  of  Proposed  A  ction 

The  extension  would  extend  the 
deadline  for  final  environmental 
qualification  of  electrical  equipment 
within  the  scope  of  the  rule  from  the  end 
of  the  1984  refueling  outage  to 
November  30, 1985.  The  proposed 
extension  is  in  accordance  with  the 
licensee's  request  for  extension  dated 
April  25, 1984,  as  supplemented  July  6 
and  August  30, 1984.  In  the  April  25,  July 
6  and  August  30,  1984  submittals  the 
licensee  requested  an  extension  of  the 
deadline  until  November  30,  1985  for 
certain  items  of  equipment.  Unit  2  is 
currently  scheduled  for  a  special 
shutdown  on  or  before  November  30. 
1985  for  the  purpose  of  completing  the 
required  modifications  and  thereby 
meeting  the  requirements  of  10  CFR 
50.49(g). 

The  Need  for  the  Proposed  Action 
10  CFR  50.49(g)  requires  a  licensee  to 


complete  final  environmental 
qualification  of  electrical  equipment 
within  the  scope  of  the  rule  by  the  end 
of  the  second  refueling  outage  after 
March  31, 1982  or  by  March  31, 1985. 
whichever  is  earlier.  The  refueling 
outage  which  began  in  March  1984  is  the 
second  refueling  outage  at  the 
Brunswick  Steam  Electric  Plant,  Unit  2 
since  March  31, 1982.  Therefore,  the 
regulation  would  require  completion  of 
final  qualification  at  the  Brunswick 
Steam  Electric  Plant,  Unit  2  before 
startup  from  this  refueling  outage. 

The  April  25,  July  6  and  August  30. 
1984  letters  explain  the  process  by 
which  Carolina  Power  &  Light  Company 
intends  to  achieve  final  qualification  of 
any  equipment  for  Which  final 
qualification  has  not  been  achieved  at, 
the  end  of  the  refueling  outage  Carolina 
Power  &  Light  Company  concluded  that 
this  process  including  additional 
analysis  and  testing,  equipment 
procurement  and  installation,  cannot  be 
completed  before  the  end  of  the  outage. 
This  process  was  reviewed  and 
approved  by  the  NRC  staff. 

Environmental  Impacts  of  the  Proposed 
Action. 

The  purpose  of  the  final 
environmental  qualification  of  electrical 
equipment  required  by  10  CFR  50.49  is  to 
ensure  that  electrical  equipment  which 
is  needed  to  achieve  safe  shutdown  or 
mitigate  a  reactor  accident  is  capable  of 
performing  properly  under  the 
environmental  conditions  which  might 
ensue  (for  example,  high  temperature 
and  pressure)  during  such  an  accident. 
The  environmental  impact  of  delaying 
final  qualification  is  the  slightly 
increased  risk  of  radiological  releases 
during  the  next  twelve  months  of  power 
operation  which  would  be  associated 
with  a  reactor  accident  if  the  equipment 
failed  due  to  the  accident  environment. 
To  ensure  that  this  risk  is  minimized, 
the  licensee  has  provided  justifications 
for  continued  operation  for  equipment 
for  which  final  qualification  will  not  be 
completed  by  the  end  of  the  outage. 
These  justifications  are  based  on  the 
acceptance  criteria  for  such 
justifications  provided  in  10  CFR  50.49. 
These  justifications  provided  reasonable 
assurance  that  an  accident  would  be 
properly  mitigated  even  though  the  final 
qualification  of  the  equipment  is  not 
complete.  Therefore,  this  incremental 
risk  is  quite  low  and  the  releases  if  they 
did  occur  would  be  bounded  by  releases 
which  have  been  previously  determined 
as  possible  consequences  for  other 
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accidents  at  the  Brunswick  Steam 
Electric  Plant.  Unit  2.  Therefore,  the 
Commission  concludes  that  there  are 
not  significant  radiological 
environmental  impacts  associated  with 
this  proposed  extension. 

The  proposed  extension  involves  only 
systems  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  Also,  the  proposed  extension  does 
not  affect  non-radiological  plant 
effluents  or  other  non-radiological 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  extension. 

The  principal  alternative  to  the 
proposed  action  would  be  to  deny  the 
extension  and  not  allow  reactor  startup 
until  final  qualification  was  complete. 
Such  an  action  would  negate  the 
insignificant  incremental  risk  described 
above.  However,  such  an  action  would 
result  in  the  loss  of  approximately 
twelve  full  power  months  of  generated 
electricity,  a  large  adverse  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(Operating  License)  for  the  Brunswick 
Steam  Electric  Plant.  Units  1  and  2). 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons.  | 

FmdingB  of  No  SigniTicant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  extension. 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  extension 
dated  April  25. 1984.  and  supplements 
dated  July  6  and  August  30. 1984.  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  D.C. 
20555.  and  at  the  Southport — Brunswick 
County  Library,  108  W.  Moore  Street. 
Southport.  North  Carolina  28461. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  September,  1964. 

For  the  Nuclear  Regulatory  Commission. 
Dwnll  C.  Eiasnhiit 

Director.  Division  of  Licensing.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  84-ZS37S  Filed  9-24-M.  e«  ami 
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{ Docket  Nos.  50-260  and  50-251  ] 

Florida  Power  and  Liqht  Co.;  Issuance 
of  Annendments  To  Facilities 
Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazard  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  109  to  Facility 
Operating  License  Nos.  DPR-31,  and 
Amendment  No.  103  to  Facility 
Operating  License  No.  DPR-41  issued  to 
Florida  Power  and  Light  Company  (the 
licensee),  which  revised  Technical 
Specifications  for  operation  of  the 
Turkey  Point  Plant  Unit  Nos.  3  and  4 
(the  facilities)  located  in  Dade  County, 
Florida.  The  amendments  are  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  60  days  of  issuance. 

These  amendments  revise  Section  5.2 
of  the  Technical  Specifications  to  delete 
the  present  enrichment  restriction  of  3.5 
weight  per  cent.  The  fuel  storage 
specifications,  Section  5.4,  are  revised  to 
allow  storage  of  fuel  with  increased 
enrichment  in  the  existing  new  fuel 
storage  racks,  spent  fuel  storage  racks 
and  add  an  additional  K^n  (neutron 
multiplication  factor)  requirement  for 
the  existing  new  fuel  storage  racks 
under  conditions  of  low  density 
(optimum  moderation).  The  increase  for 
the  existing  new  fuel  storage  racks  is 
57.7  grams  (4.5  weight  per  cent)  of  U-235 
and  52.4  grams  (4.1  weight  per  cent)  of 
the  existing  spent  fuel  storage  racks.  A 
K,n  of  0.98  for  optimum  moderation 
conditions  is  included  for  the  existing 
new  fuel  storage  racks  in  addition  to  the 
existing  K^  of  0.95  for  fully  flooded  with 
unborated  water. 

The  application  for  these  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in 
these  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
(49  FR  25360)  on  |une  20, 1984.  A  request 
for  a  hearing  was  filed  on  July  12. 1984. 
by  the  Center  for  Nuclear 
Responsibility,  Inc.  and  Ms.  Joette 
Lorion. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  nonwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  persons,  in  advance  of 


the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  these 
amendments  involve  no  significant 
hazards  consideration. 

The  basis  for  this  determination  is 
contained  in  the  Safety  Evaluation 
related  to  this  action.  Accordingly,  as 
described  above,  these  amendments 
have  been  issued  and  made  immediately 
effective  and  any  hearing  will  be  held 
after  issuance. 

These  amendments  involve  changes  in 
the  installation  or  use  of  facility 
components  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  The  staff  has  determined  that  the 
amendments  involve  no  significant 
increase  in  the  amounts,  and  no 
significant  change  in  the  types,  of  any 
effluents  that  may  be  released  offsite, 
and  that  there  is  no  significant  increase 
in  individual  or  cumulative  occupational 
radiation  exposure.  The  Commission 
has  made  a  final  no  significant  hazards 
consideration  finding  with  respect  to 
these  amendments.  Accordingly,  these 
amendments  meet  the  eligibility  criteria 
for  categorical  exclusion  set  forth  in 
CFR  51.22(c)(9).  Pursuant  to  10  CFR 
51.22(b)  no  environmental  impact 
statement  or  environmental  assessment 
need  be  prepared  in  connection  with  the 
issuance  of  these  amendments. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  April  4, 1984,  as 
supplemented  on  May  25, 1984  and  June 
15. 1984.  (2)  Amendment  Nos.  109  and 
103  to  Facility  Operating  License  No. 
DPR-31  and  DP^l  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington,  D.C,  and  at  the 
Environmental  and  Urban  Affairs 
Library,  Florida  International 
University,  Miami,  Florida  33199.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this 
September  5. 1984. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Chief.  Operating  Reactors  Branch  -=7. 
Division  of  Licensing. 

|FR  Doc  M-ZS373  Filed  »-24-»4:  8:45  am| 
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I  Docket  No«.  STN  50-496  OU,  STN  50-499 
OL;  ASLBP  Mo.  79-421-07  OL I 

Houston  Lighting  and  Power  Co.,  et  ai 
(South  Texas  Project  Units  1  and  2); 
Change  of  Location  of  Prehearing 
Conference 

September  19.  1984 

The  location  of  the  October  15-16, 
1984  prehearing  conference,  as 
announced  in  our  Order  dated 
September  7.  1984  (49  FR  36037, 
September  13. 1984).  has  been  changed 
from  Forum  Room  No.  5  to  Forum  Rooms 
1-2,  Astro  Village  Hotel,  2350  South 
Loop  W  (1-610  at  Kirby),  Houston-. 
Texas. 

Dated  at  Bethesda.  Maryland.  September 
20, 1984. 

For  the  Atomic  Safely  and  Licen.sing  Board 

Charles  Bectihoefer, 

Chairman,  Administrative  fudge. 

|FR  Doc  B4-253-4  Filed  9-24-M  «:«S  an) 
BIUJNO  COOC  7SMM)1-N 


OFFICE  OF  NIANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  PoOcy 
Federal  Procuroment  Reforms  and 
General  PoUcies  Governing  the 
Federal  Procurement  Process;  Put>(ic 
Meeting  and  Request  for  Public 
Comment 

AGENCV:  Office  of  Federal  Procurement 

Policy;  Office  of  Management  and 

Budget. 

ACTION:  Solicitation  of  views. 


[Docket  No.  50-344-OLA;  ASLBP  No.  84- 
498-OSLA] 

Portland  General  Electric  Co.,  et  al., 
Trojan  Nuclear  Plant;  Notice  of 
Reconstltution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721.  the  Atomic  Safety  and 
Licensing  Board  for  Portland  General 
Electric  Co.,  et  ol.  (Trojan  Nuclear 
Plant),  Docket  No.  50-344-OLA,  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Helen  F.  Hoyt  in 
place  of  Administrative  Judge  Ivan  W, 
Smith,  who,  because  of  a  schedule 
conflict,  is  unable  to  serve. 

As  reconstituted,  the  Board  is 
comprised  of  the  following  ^ 

Administrative  Judges:  Helen  F.  Hoyt, 
Chairman.  Dr.  Peter  A.  Morris:  and  Dr. 
Oscar  H.  Paris. 

All  corresHpndence,  documents  and 
other  materi;}^  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  §2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Helen  F.  Hoyt.  Chairman, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 

Issued  at  Bethesda.  Maryland,  this  19th  day 
of  September  1984 

B.Paul  Cotter,  Jr., 

Chief  Administirati  ve  judge  Atomic  Safety 
and  '.icensing  Board  Panel. 

IFK  Doc  (l*-iS3?2  Filed  9-24-84.  8:45  ini| 
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SUMMARY:  In  developing  the  "Proposal 
for  a  Uniform  Federal  Procurement 
System"  the  Office  of  Federal 
Procurement  Policy  recognized  the 
desirability  of  greater  private  sector 
involvement  in  the  policy  development 
process.  As  one  means  of  fostering 
greater  public  participation.  OFPP  holds 
an  annual  public  heanng  to  elicit 
comments  from  interested  parties  with 
respect  to  existing  policies,  new  policies 
or  other  procurement  problems. 

Date,  Time  and  Location  of  Meetii^ 

The  meeting  will  be  held  on  Friday, 
November  30, 1984.  in  Room  2010  of  the 
New  Executive  Office  Building,  728 
Jackson  Place,  N.W..  Washington,  DC 
The  meetiiig  will  begin  at  9:30  a.m. 

Clearance  to  attend  meeting:  Because 
the  security  system  requires  advance 
identification  of  visitors,  please  call 
Brenda  Harper  or  Margaret  Davis,  202- 
395-6803  by  nbon  on  .November  29,  1984 
to  advise  of  your  attendance. 

Current  background:  There  have  been 
several  innovations  in  the  Federal 
procurement  process  within  this  past 
year.  The  Federal  Acquisition 
Regulation  (FAR)  was  implemented  in 
April,  establishing  a  single  simplified 
regulatory  base  for  contracting 
throughout  the  Federal  Ck)vemment.  The 
statutory  basis  for  Federal  Government 
contracting  is  still  split  between  the 
Federal  Property  and  Administrative 
Services  Act,  the  Armed  Services 
Procurement  Act,  and  a  multitude  of  less 
comprehensive  procurement  legislation 
so  that,  to  some  extent,  different  rules 
still  do  apply  among  Federal  agencies. 
Nonetheless,  a  single  primary  regulation 
and  a  unified  regulatory  system  should 
ease  the  administrative  burden  on  those 
doing  business  with  the  Government  as 
well  as  on  Government  contracting 
personnel. 

The  Executive  agencies  have 
continued  to  implement  Executive  Order 
12352,  "Federal  Procurement  Reforms." 
Implementation  guidance  was 
develojjed  and  furnished  to  the  agencies 
by  several  interagency  task  groups 
under  the  Executive  Committee  on 


Federal  Procurement  Reforms.  The 
Executive  Committee  is  comprised  of 
the  eight  largest  procuring  agencies  plus 
the  Office  of  Personnel  Management 
and  the  Small  Business  Administration. 
Two  significant  packages  sent  to  the 
Heads  of  Executive  Agencies  and 
Establishments  this  year  were:  (l) 
Guidance  for  Developing  Criteria  to 
Evaluate/Certify  Procurement  Systems 
and  to  Enhance  Competihon,  and  (2) 
'  Guidelines  for  the  SimplifioBtion  of 
Small  Purchases.  These  publications  can 
be  obtained  through  the  OFPP  Point  of 
Contact  bsted  below. 

GOVERNMENT  PRESENTATION: 
Attendees  will  be  briefed  or  several 
current  areas  of  interest  These  include 
an  update  on  the  Study  of  Alternatives 
in  the  Procurement  of  Professional 
Services  which  OFPP  was  directed  to  do 
by  Pub.  L  98-368.  A  public  meeting  was 
held  on  September  13  to  solicit 
comments  on  this  subject.  A  notice  of 
the  meeting,  including  background 
information  on  the  study,  was  published 
in  the  Federal  Register  on  August  29. 
1964.  Copies  of  the  OFPP  study  plan  can 
be  obtained  from  OFPP  at  the  address 
given  below.  Possible  revisions  to  OMB 
Circulars  A-76  and  A-109  will  also  be 
briefing  topics 

Public  Presentation  of  Views  at  Meeting 

Oral  Presentations 

You  may  make  an  oral  presentation 
on  your  own  behalf  or  as  a 
representative  of  any  entity  or  any 
interested  group,  whether  public  or 
private.  If  you  wish  to  provide  oral 
testimony,  you  should  notify  Ms. 
Marianne  Healy  by  November  26  by 
calling  202-395-6803  or  writing  to  the 
address  below.  Oral  presentations  will 
be  limited  to  10  miniutes.  A  written 
summary  of  the  presentation  should  be 
provided  to  OFPP  on  the  day  of  the 
meeting. 

Written  Presentations 

Written  testimony  may  be  submitted 
until  November  29  to  the  Office  of 
Federal  Procurement  Policy  at  the 
address  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Marianne  Healy,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  9025, 
726  Jackson  Place,  NW,  Washington,  DC 
20503— (202)  395-6803. 

Dated:  September  20.  19B4. 
Donald  E.  Sowie, 

.4  dministrator 

I FD  Doc  M-a«H  Filed  »-M~M.  B.«  aai  I 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY!  Office  of  Personnel 

Management. 

action:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Spencer.  (202]  632-6000. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Ser\  ice  provisions  of  5  CFR 
Part  213  on  August  28.  1984  (49  FR 
34114).  Individual  authorities 
established  or  revoked  under  Schedules 
A,  B,  or  C  between  August  1. 1984  and 
August  31,  1984  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30,  of  each 
year. 

Schedule  A 

The  following  exception  is 
established: 

Department  of  the  Army 

Associate  Director  of  Admissions  for 
Plans  and  Programs.  U.S.  Military 
Academy.  West  Point,  .New  York. 
Effective  August  24, 1984. 

Schedule  B  I 

No  exceptions  were  established  or 
revoked  in  Schedule  B  during  the  month 
of  August. 

Schedule  C  | 

The  following  exceptions  are 
established: 

Department  of  Agriculture 

One  Private  Secretary  to  the  Deputy 
Under  Secretary  for  International 
Affairs  and  Commodity  Programs. 
Effective  August  1. 1984. 

One  Director  of  Congressional  and 
Public  Affairs,  Federal  Crop  Insurance 
Corporation.  Effective  August  1, 1984. 

One  Confidential  Assistant  to  the 
General  Counsel,  Office  of  the  General 
Counsel.  Effective  August  1, 1984. 

One  Midwest  Area  Director  to  the 
Deputy  Administrator  for  State  and 
County  Operations.  Effective  August  2, 
1984. 


One  Confidential  Assistant  to  the 
Administrator,  Food  Safety  and 
Inspection  Service.  Effective  August  15, 
1984. 

One  Confidential  Assistant  to  the 
Manager,  Federal  Corp  Insurance 
Corporation.  Effective  August  31. 1984. 

Deportment  of  Commerce 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Affairs.  Effective  August 
10. 1984. 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Deputy 
Secretary.  Effective  August  10, 1984. 

One  Special  Assistant  to  the  Director 
of  Public  Affairs.  Effective  August  16, 
1984. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  International 
Economic  Policy,  International  Trade 
Administration.  Effective  August  16, 
1984. 

One  Congressional  Liaison  Specialist 
to  the  Under  Secretary  for  Economic 
Affairs.  Effective  August  30, 1984 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Telecommunications  and 
Information.  Effective  August  30, 1984. 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  August  30, 
1984. 

Department  of  Defense 

One  Private  Secretary  to  the  Director 
of  Net  Assessment,  Office  of  the  Under 
Secretary  of  Defense  (Policy),  Effective 
August  13, 1984. 

One  Joint  Chiefs  of  Staff 
Representative  to  the  Conference  on 
Disarmament  in  Europe.  Effective 
August  15,  1964. 

One  Private  Secretary  to  the  Assistant 
Secretary  of  Defense  (Comptroller). 
Effective  August  15,  1984. 

One  Private  Secretary  to  the  Senior 
Judge,  U.S.  Court  of  Military  Appeals. 
Effective  August  16, 1984. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Readiness  and  Training).  Effective 
August  20. 1964. 

Department  of  Education 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Student 
Financial  Assistance,  Office  of 
Postsecondary  Education.  Effective 
August  1,  1984. 

One  Special  Assistant  to  the  Director 
of  Intergovernmental  Affairs,  Office  of 
the  Deputy  Under  Secretary  for 
Intergovernmental  and  Interagency 
Affairs.  Effective  August  16, 1984. 


Departmen  t  of  Energy 

One  Legal  Advisor  to  a  Member  of  the 
Commission.  Federal  Energy  Regulatory 
Commission.  Effective  August  30, 1984. 

Department  of  Health  and  Human 
Services 

One  Confidential  Assistant  to  the 
Director  of  Community  Services. 
Effective  August  3, 1984. 

One  Confidential  Secretary  to  the 
Assistant  Secretary  for  Legislation. 
Effective  August  23,  1984. 

One  Assistant  to  the  Secretary 
(Special  Programs).  Effective  August  27. 
1984. 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the 
Secretary.  Effective  August  1, 1984, 

One  Assistant  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretin^  for  Congressional  Relations. 
Effective  August  2, 1984. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  Programs.  Effective  August  7, 
1984. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  August  7, 1984. 

One  Senior  Legislation  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation.  Effective  August  7, 1984. 

One  Associate  Deputy  Assistant 
Secretary  for  Policy  Development  and 
Research.  Effective  August  8, 1984. 

One  Executive  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Legislation,  Office  of  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Relations.  Effective 
August  15, 1984. 

One  Senior  Legislation  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation,  Office  of  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Relations.  Effective 
August  15, 1984. 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  August  16, 1984. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  Programs.  Effective  August  30, 
1984. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director  of 
Congressional  and  Legislative  Affairs. 
Effective  August  1, 1984. 

One  Special  Assistant  to  the 
Secretary.  Effective  August  1, 1984. 

One  Supervisory  Public  Affairs 
Specialist  to  the  Director,  Bureau  of 
Land  and  Management,  Effective  August 
15. 1984. 
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One  Special  Assistant  to  the  Deputy 
Director,  National  Park  Service. 
Effective  August  16, 1984. 

Department  of  Justice 

One  Secretary  (Stenography)  to  the 
Deputy  Attorney  General.  Effective 
August  3,  1984. 

One  Attorney-Advisor  (General)  to 
the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division. 
Effective  August  3, 1984, 

One  Attorney-Advisor  to  the 
Assistant  Attorney  General,  Civil  Rights 
Division.  Effective  August  6,  1984, 

One  Special  Assistant  to  the  Assistant 
Attorney  General,  Civil  Division, 
Effective  August  15,  1984, 

One  rtfe'sociate  Director  of  Public 
Affairs.-Offices,  Boards,  and  Divisions. 
Effectivf  August  16.  1984. 

One  S^  jff  Assistant  to  the  Assistant 
Attorne*  General,  Civil  Rights  Division, 
Effective  August  17.  1984. 

One  C,  nfidential  Assistant  and 
Private  f  Bcretary  to  the  Assistant 
Attome;  General,  Land  and  Natural 
Resourc  s  Division.  Effective  August  22, 
1984. 

Dppartn  ent  of  Labor 

One  Special  Assistant  to  the 
Secretary,  Effective  August  10,  1984. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training.  Effective 
August  27,  1984. 

One  Special  Assistant  to  the 
Secretary.  Effective  August  27,  1984. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  International 
Affairs.  Effective  August  30, 1984. 

Department  of  the  Navy 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  of  the  Navy  (Policy). 
Effective  August  30.  1984. 

Department  of  State 

One  Secretary  (Stenography)  to  the 
Director,  Bureau  of  Politico-Military 
Affairs.  Effective  August  15,  1984. 

One  Secretary  (Stenography)  to  the 
Assistant  Secretary  for  the  Bureau  of 
Inter-American  Affairs.  Effective  August 
IB,  1984. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  the  Bureau  of  International 
Organization  Affairs.  Effective  August 
26,  1984, 

One  Secretary  (Stenography)  to  the 
Assistant  Secretary  for  the  Bureau  of 
East  Asian  and  Pacific  Affairs.  Effective 
August  29. 1984. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  the  Bureau  of  Near  Eastern 
and  South  Asian  Affairs.  Effective 
August  30, 1984. 


t 


One  Staff  Assistant  to  the  Under 
Secretary  for  Management.  Effective 
August  30, 1984. 

One  Staff  Assistant  to  the  Under 
Secretary  for  Management.  Effective 
August  30. 1984. 

Department  of  Transportation 

One  Associate  Administrator  for 
Traffic  Safety  Programs.  National 
Highway  Traffic  Safety  administration. 
Effective  August  1,  1984, 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs  Effective 
August  3, 1984. 

One  Special  Assistant  to  the  Director 
of  Public  Affairs,  Urban  Mass 
Transportation  Administration,  Effective 
August  17, 1984 

Department  of  the  Treasury 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Planning,  and 
Communications,  Effective  August  15, 
1984. 

One  Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Policy,  Planning, 
and  Communications,  Effective  August 
16,  1984. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Administration,  Effective 
August  30,  1984, 

Action 

One  Special  Assistant  to  the 
Executive  Officer.  Effective  August  7, 
1984. 

Agency  for  International  development 

One  Deputy  Assistant  to  the 
Administrator  for  Public  Affairs. 
Effective  August  20,  1964. 

One  Associate  Director  for  Legislative 
Affairs.  Effective  August  20. 1984, 

One  Special  Assistant  to  the  Assistant 
Administrator.  Bureau  for  Africa. 
Effective  August  20,  1984. 

One  Special  Assistant  to  the  Assistant 
to  the  Admninistrator  for  External 
Affairs.  Effective  August  20, 1984, 

One  Special  Assistant  to  the  .Assistant 
to  the  Administrator  for  External 
Affairs.  Effective  August  20,  1984. 

One  Deputy  Director,  Women  in 
Development,  Effective  August  27, 1984. 

Commodity  Futures  Trading 
Commission 

One  Special  Assistant  to  a 
Commissioner.  Effective  August  2, 1984, 

Consumer  Product  Safety  Commission 

One  Staff  Assistant  to  the  Chairman. 
Effective  August  13, 1984. 

One  Congressional  Relations 
Specialist  to  the  Director,  Office  of 
Congressional  Relations.  Effective 
August  13, 1984. 


Environmental  Protection  .^ency 

One  Program  Advisor  t»>the  Assistant 
Administrator  for  Water,  Effective 
August  1, 1964. 

One  Special  Assistant  to  the  Regional 
administrator  in  Philadelphia, 
Pennsylvania.  Effective  August  7,  1984, 

One  Confidential  Assistant  to  the 
Executive  assistant  to  the 
Administrator.  Effective  August  18.  1984, 

Executive  Office  of  the  President 

One  Special  Assistant  to  the 
Executive  Assistant  to  the  United  States 
Trade  Representative.  Effective  Augu.st 
8,  1984, 

Federal  Trade  Commission 

One  Staff  Assistant  to  the  Chairman. 
Effective  August  Z  1984. 

General  Senices  Administrotior 

One  Confidential  Assistant  to  ;ne 
.Assistant  Administrator  for  Federal 
Supply  and  Services.  Effective  August  3, 
1984. 

International  Trade  Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  August  3,  1984 

National  Endowment  for  the  Humanities 

One  Public  Affairs  Officer  to  the 
Assistant  Chairman,  Effective  August 
15. 1964. 

Securities  and  Exchange  Commission 

One  Secretary  (Stenography)  to  the 
Director.  Division  of  Enforcement. 
Effective  August  3. 1984, 

U.S.  Information  Agency 

One  Staff  Assistant  to  the  Director. 
Effective  August  15, 1984. 

Dated:  SeptemberlS,  1964, 
U.S.  Office  of  Personnel  Management. 
Donald  ).  Devine, 
D.rpctcr 

jFR  Doc  »4-2M15  Filed  »^*-»4  8:45  amj 
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Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

Correction 

In  FR  Doc,  84-24725,  appearing  on 
page  36718  in  the  issue  of  Wednesday, 
September  19, 1984.  make  the  following 
correction: 

In  the  first  column,  the  date  of  the 
meeting  of  the  Federal  Prevailing  Rate 
Advisory  Committee  reading  "Thursday, 
October  15, 1984"  should  have  read 
"Thursday.  October  25,  1984". 
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PENSION  BENEFIT  GUARANTY 
CORPWATiON 

Approval  of  Certain  Plan  Amendments 
Requlrtng  PBGC  Approval  Under 
ERISA  Section  4220 

aobmcy:  Pension  Benefit  Guaranty 
Corporation. 

ACnON:  Notice  of  class  approval. 


summary:  This  notice  advises  the  public 
of  the  Pension  Benefit  Guaranty 
Corporation's  granting  of  approval  to 
four  classes  of  plan  amendments 
requiring  the  PBGC's  approval  under 
section  4220  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended.  Under  section  4220,  certain 
plan  amendments  adopted  after 
September  25, 1983,  may  not  be  put  into 
effect  without  the  PBGC's  approval.  The 
PBGC  may  disapprove  an  amendment 
only  if  it  finds  that  the  amendment 
creates  an  unreasonable  risk  of  loss  to 
plan  participants  and  beneficiaries  or  to 
the  PBGC.  The  PBGC  has  determined 
that  these  four  plan  amendments  would 
not  in  any  plan  create  an  unreasonable 
risk  of  loss  to  plan  participants  and 
beneficiaries  or  to  the  PBGC.  Therefore, 
the  effect  of  this  notice  is  to  grant  class 
approval  for  these  amendments,  so  that 
plans  may  adopt  them  without  filing 
individual  requests  for  approval. 
EFFECTIVE  DATE:  September  25, 1984. 
FOn  FURTHER  INFORMATION  CONTACT 
John  Carter  Foster.  Multiemployer 
Regulations  Group,  Corporate  PoHcy 
and  Regulations  Department  (611), 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street.  NW.,  Washington,  D.C. 
20006;  (202)  254^860.  [This  is  not  a  toll- 
free  number  ] 

SUPPLEMENTARY  INFORMATION:  Section 
4220(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  by  the  Multiemployer  Pension 
Plan  Amendments  Act,  (the  "Act"), 
provides  ttiat  certain  multiemployer  plan 
amendments  adopted  after  September 
25, 1983  '^  -  y  be  put  into  effect  only  with 
the  app"    -, ;  of  the  Pension  Benefit 
Cuaran*\       Tioration  or  if  the  PBGC 
fails  to  d  -     Drove  the  amendment 
within  90    -  vs  after  receipt  of  notice  of 
the  amendment.  Under  section  4220(c), 
the  PBGC  may  disapprove  an 
amendment  only  if  it  determines  that  the 
amendment  creates  an  unreasonable 
risk  of  loss  to  plan  participants  and 
beneficiaries  or  to  the  PBGC.  The 
PBGC's  approval  under  section  4220  is 
required  for  all  plan  amendments 
authorized  by  sections  4201-4219  (other 
than  an  amendment  permitted  by 
section  4211(c)(5),  dealing  with  the 
adoption  of  alternatives  to  the  statutory 


methods  for  allocation  of  a  plan's 
unfunded  vested  benefits). 

The  PBGC  has  determined  that  four 
plan  amendments  authorized  by 
sections  4201-4219,  and  therefore 
covered  by  section  4220,  would  not  in 
any  case  have  the  effect  of  creating  an 
unreasonable  risk  of  loss  to  plan 
participants  and  beneficiaries  or  to  the 
PBGC.  Consequently,  the  PBGC  is 
granting  approval  for  these  four  classes 
of  amendments. 

The  plan  amendments  receiving  this 
approval  are  those  authorized  by 
sections  4203(c)(4)  (permitting  plans  that 
primarily  cover  employees  in  the 
entertainment  industry  to  limit  the 
applicability  of  the  special  withdrawal 
hability  rule),  4205(c)(1)  (allowing  a 
retain  food  industry  plan  to  be  amended 
to  substitute  "35  percent"  for  "70 
percent"  in  the  partial  withdrawal 
liability  rule  of  section  4205(b)(1)(A)). 
4210(b)(2)  (allowing  a  plan,  other  than 
one  primarily  covering  employees  in  the 
building  and  construction  industry,  to 
adopt  the  six-year  "free  look"  rule),  and 
4211(c)(1)  (permitting  certain  plans  to 
adopt  one  of  the  three  statutory 
alternatives  for  determining  the 
unfunded  vested  benefits  allocable  to  a 
withdrawing  employer). 

In  a  notice  published  in  the  Federal 
Register  on  May  2, 1983  (48  FR  19806), 
the  PBGC  advised  the  public  that  it  was 
considering  granting  approvals  for  plan 
amendments  authorized  by  section  • 
4203(c)(4)  and  section  4205(c)(1)  of  the 
Act.  The  PBGC  noted  that  an 
amendment  under  section  4203(c)(4) 
broadens  the  events  giving  rise  to 
withdrawal  liability  by  making  the 
general  withdrawal  liability  rules 
applicable  to  a  group  or  class  of 
employers  that  otherwise  would  be 
subject  to  the  special,  more  limited 
withdrawal  rules  applicable  to 
entertainment  plans.  The  PBGC  also 
observed  that  an  amendment  authorized 
by  section  4205(c)(1)  gives  a  retain  food 
plan  at  least  as  much,  and  usually 
greater,  protection  against  declines  in 
covered  work  as  that  provided  by  the 
statutory  rule  requiring  a  70  percent 
decline  in  contributions  as  a  condition 
for  the  imposition  of  partial  withdrawal 
liability. 

For  these  reasons,  the  PBGC  has 
concluded  that  an  amendment  under 
either  section  4203(c)(4)  or  4205(c)(1) 
would  not  in  any  case  create  an 
unreasonable  risk  of  loss  to  plan 
participants  and  beneficiaries  or  to  the 
PBGC.  Therefore,  a  plan  sponsor  need 
not  submit  amendments  authorized  by 
these  sections  to  the  PBGC  for  approval. 

The  third  amendment  approved  under 
this  notice  is  one  authorized  by  section 
4210(b)(2).  This  so-called  "free  look" 


rule  provides  that  a  plan,  other  than  one 
primarily  covering  employees  in  the 
building  and  construction  industry,  may 
be  amended  to  provide  that  an  employer 
that  withdraws  in  a  complete  or  partial 
withdrawal  is  not  liable  to  the  plan  if 
the  employer: 

(i)  Was  first  obligated  to  contribute  to 
the  plan  after  September  26, 1980; 

(ii)  Was  obligated  to  contribute  to  the 
plan  for  no  more  than  the  lesser  of  six 
consecutive  plan  years  preceding  the 
date  of  witiidrawal  or  the  number  of 
years  required  for  vesting  under  the 
plan; 

(iii)  Contributed  less  than  2  percent  of 
all  employer  contributions  for  each  plan 
year  in  which  it  was  required  to 
contribute;  and 

(iv)  Never  previously  used  this  section 
to  avoid  withdrawal  liability  to  the  plan. 

In  addition,  this  "free  look"  rule 
applies  only  if: 

(i)  The  plan  is  amended  to  provide  for 
its  application; 

(ii)  The  plan  provides  that  benefits  of 
participants  accrued  as  a  result  of 
service  with  an  employer  before  the 
employer  was  required  to  contribute  to 
the  plan  may  not  be  payable  if  the 
employer  ceases  contributions  to  the 
plan;  and 

(iii)  The  ratio  of  plan  assets  to  benefit 
payments  during  the  plan  year  preceding 
the  first  plan  year  for  which  the 
employer  was  required  to  make  plan 
contributions  was  at  least  6  to  1. 

These  standards  ensure  that  adoption 
of  the  provision  will  not  create  an 
unreasonable  risk.  Plans  can  permit  a 
"free  look"  only  to  small,  short-term 
contributors — those  contributing  less 
than  2  percent  of  total  plan 
contributions  for  less  than  7  years — and 
the  ratio  of  plan  assets  to  benefit 
payments  for  the  plan  year  preceding 
the  first  plan  year  for  which  the 
employer  was  required  to  contribute 
must  be  at  least  8  to  1.  Further,  if  the 
ratio  of  plan  assets  to  benefit  payments 
falls  below  8  to  1,  a  "free  look" 
amendment  cannot  be  applied  to  any 
new  employer.  These  statutory 
requirements  make  it  unnecessary  to 
consider  whether,  in  a  particular  case, 
an  amendment  authorized  by  section 
4210(b)(2)  will  pose  an  unreasonable 
risk  of  loss  to  plan  participants  and 
beneficiaries  or  to  the  PBGC.  The  PBGC 
therefore  grants  approval  to  all  such 
amendments. 

Finally,  approval  is  extended  to 
certain  amendments  authorized  by 
section  4211(c)(1).  With  the  exception  of 
a  plan  described  in  section  404(c)  of  the 
Internal  Revenue  Code,  an  employer's 
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share  of  unfunded  vested  benefits  is 
determined  by  the  presumptive  method 
of  section  4211(b)  unless  the  plan  is 
amended  pursuant  to  section  4211(c)(1). 
Section  4211(c)(1)  permits  a  plan,  other 
than  one  primarily  covering  employees 
in  the  building  and  construction 
industry,  to  adopt  by  amendment  one  of 
the  three  allocation  methods  described 
in  sections  4211(c)(2)  (the  modified 
presumptive  method),  4211(c)(3)  (the 
rolling-5  method),  and  4211(c)(4)  (the 
direct  attribution  method). 

The  four  statutory  methods  result  in 
the  same  overall  degree  of  allocation  of 
a  plan's  unfunded  vested  benefits, 
notwithstanding  the  fact  that  different 
amounts  may  be  allocated  to  individual 
employers  under  each  method.  Adoption 
of  any  of  the  three  alternative  methods 
could  create  a  risk  of  loss  only  if  the 
effect  of  changing  methods  were  to  shift 
liabilities  to  employers  who  were  unable 
to  pay  the  increase  in  withdrawal 
liability.  However,  because  each  method 
apportions  liability  based  on  the 
withdrawing  employer's  participation  in 
the  plan,  measured  either  by  that 
employer's  contributions  relative  to  the 
total  contributions  to  the  plan  or  by  the 
unfunded  vested  benefits  directly 
earned  by  employees  of  that  employer, 
there  is  no  reason  to  believe  that 
changes  in  the  allocation  mtthod  shift 
liabilities  in  any  substantial  or 
systematic  way  toward  weaker 
employers.  Moreover,  assessing  this 
potential  risk  would  require  detailed 
inquiries  into  the  financial  situations  of 
various  employers,  which  would  place  a 
heavy  burden  on  plan  sponsors, 
employerst  and  the  PBGC  Such  a 
burden  crfinot  be  justified  in  light  of  the 
minimal  possibility  that  an  increased 
risk  might  be  determined  to  exist. 
Therefore;^  the  PBGC  grants  approval  to 
all  plan  amendments  that  simply  adopt 
one  of  the  three  allocation  methods 
described  in  sections  4211(c)(2), 
4211(c)(3),  and  4211(c)(4). 

This  notice  covers  all  plan 
amendments  specified  above,  regardless 
of  proposed  effective  date.  It  also 
extends  to  subsequent  repeals  of  these 
amendments.  However,  this  notice  does 
not  apply  to  any  amendment  that  limits 
or  otherwise  modifies  the  statutorily 
prescribed  amendments.  Finally,  the 
PBGC  emphasizes  that  this  approval 
relates  only  to  the  issue  of  risk  under 
section  4220:  it  shall  have  no  effect  in 
determining  whether  a  particular  plan 
amendment  was  adopted  in  accordance 
with  applicable  statutory  and  plan 
provisions. 


Issued  at  Washington,  D.C.  on  this  19th  day 
of  September  1984. 
C.C.  Tharp, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

|FR  Doc  84-25417  Filed  9-24-6*  S:46  ainl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  23425;  (70-7021)1 

Middle  South  Energy,  Inc^  Proposal  To 
Issue  and  Sell  First  Mortgage  Bonds; 
Exception  From  Competitive  Bidding 

September  20.  1984. 

Middle  South  Energy,  Inc.  ("MSE"), 
P.O.  Box  61000,  New  Orleans.  Louisiana 
70161,  a  wholly  owned  subsidiary  of 
Middle  South  Energy,  Inc.  ("MSU"),  a 
registered  holding  company,  has 
proposed  a  transaction  subject  to 
sections  6(a)  and  7  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  50(a)(5)  thereunder. 

MSE  proposes  to  issue  and  sell  First 
Mortgage  Bonds  ("Bonds")  in  one  or 
more  series  through  October  31, 1985.  by 
means  of  an  underwritten  offering  or 
offerings  through  an  investment  banker, 
in  an  aggregate  principal  amount  not  to 
exceed  $400  million.  The  Bonds  will  be 
issued  and  sold  under  one  or  more 
supplemental  indentures  to  MSE's 
existing  Mortgage  and  Deed  of  Trust,  as 
supplemented,  and  will  have  such  other 
terms  and  conditions  as  shall  be 
approved  by  this  Commission.  MSE 
proposes  to  apply  the  net  proceeds  from 
the  issuance  and  sale  of  the  Bonds  to 
finance  MSE's  90%  interest  in  the  Grand 
Gulf  1  Nuclear  Station  ("Grand  Gulf  I"). 
This  will  include  the  repayment  of  then 
outstanding  short-term  borrowings  and/ 
or  to  the  repayment  of  borrowings  then 
outstanding  under  its  Second  Amended 
and  Restated  Bank  Loan  Agreement, 
dated  June  15, 1981  ("Domestic  Bank 
Loan  Agreement").  Borrowings  under 
the  Domestic  Bank  Loan  Agreement  are 
expected  to  total  approximately  $1,711 
billion  by  the  end  of  1984.  As  of  August 
15,  1984,  MSE  had  $1,698  billion  of  short- 
term  debt  outstanding  under  the 
Domestic  Bank  Loan  Agreement.  By  the 
first  quarter  of  1985,  when  Grand  Gulf  I 
is  expected  to  be  placed  into 
commercial  operation,  MSE  will  have 
expended  $3,065  billion  (excluding 
nuclear  fuel)  for  its  interest  in  Grand 
Gulfl. 

The  capital  structure  of  MSE  as  of 
May  31,  1984  indicates: 


Par  Pro 

bocxo         lorma 

percem      pero»o( 


Fm  Mongaga  Bond*..... 
Oltiw  L0O9-T«nTi  D«bL_ 
Common  Eguly  .  .__ 
Too*  Capitakzatxm  


113 

19  7 

533' 

41  4 

354 

388 

100  0 

1000 

As  additional  security  for  its  Bond 
obligations,  MSE  may  be  required  to 
assign,  for  the  benefit  of  the  Bond 
holders,  its  rights  under  the  Availability 
Agreement,  dated  June  21, 1974,  as 
amended,  pursuant  to  the  terms  of  an 
Eleventh  Assignment  of  Availability 
Agreement.  Consent  and  Agreement.  In 
addition,  MSE  may  be  required  to  assign 
its  rights  under  the  Capital  Funds 
Agreement,  dated  as  of  June  21, 1974, 
pursuant  to  the  terms  of  an  Eleventh 
Supplementary  Capital  Funds 
Agreement  and  Assignment. 

MSE  requests  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5)  in 
connection  with  the  proposed  issuance 
and  sale  of  Bonds  to  underwriters  for 
sale  to  the  public.  MSE  states  that  the 
exception  is  justified  because  the 
company  lacks  an  earnings  or  operating 
history  due  to  the  fact  that  its  only 
project,  the  Grand  Gulf  Station,  has  not 
been  placed  in  commercial  operation, 
and  for  other  reasons  stated  in  its 
proposal.  MSE  proposes,  and  is  hereby 
authorized,  forthwith,  to  select  one  or 
more  investment  banking  firms  which 
will  act  (or  form  a  group  of  firms  to  act) 
as  underwriters  for  the  offering,  and  to 
negotiate  the  price  and  other  terms  on 
which  the  shares  to  be  sold  in  that 
offering  will  be  issued  to  such 
underwriters  for  public  sale. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  October  15.  1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  DC.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  and/or  law  that  are 
disputed.  A  person  who  so  requests  will 
be  notified  of  any  hearing,  if  ordered, 
and  will  receive  a  copy  of  any  notice  or 
order  issued  in  this  matter.  After  said 
date,  the  proposal,  as  filed  or  as  it  may 
be  amended,  may  be  authorized. 
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For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis, 

Acting  Secretary. 

|FK  Doc.  M-2M10  Filed  »-J4-«4:  8.-4$  am  \ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Mitsubishi  MU-2  Airplanes;  Availability 
of  Special  Certification  Review 

AQEMCr.  Federal  Aviation  | 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Availability  of 
Documentation. 

summary:  The  Director  of  the  FAA. 
Central  Region,  has  conducted  a  review 
of  the  issues  involved  in  the  Mitsubishi 
MU-2  Special  Ceritification  Review.  He 
has  also  reviewed  and  discussed  with 
his  staff  a  document  entitled  "Mitsubishi 
MU-2  Special  Certification  Review, 
Final  Report".  Based  on  this  review,  the 
Director  approves  issuance  of  the 
Mitsubishi  MU-2  Special  Certification 
Review.  A  copy  of  this  document  is  on 
file  in  the  FAA  Rules  Docket  and  is 
available  for  examination  and  copying 
at  the  Rules  Docket,  and  also  may  be 
obtained  from  the  Office  of  the  Regional 
Counsel,  FAA,  Central  Region,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  7, 1984. 
Murray  E.  Smitli, 

Director.  Central  Region. 

IFR  Doc  M-2M27  Filed  S-24-M;  »AS  ara| 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Supplement  to  Department  Circular;  Public 
Debt  Seriee— No.  27-84] 

Treasury  Notes  of  September  13, 1984; 
Series  Y-1986 

September  20. 1984. 

The  Secretary  announced  on 
September  19,  1984,  that  the  interest  rate 
on  the  notes  designated  Series  Y-1986, 
described  in  Department  Circular — 
Public  Debt  Series — No.  27-84  dated 
September  13,  1984,  will  be  11  Vg  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  11  ^/fe  percent  per  annum. 
Carole  (ones  Oioeen, 
Fiscal  A  ssistant  Secretary. 

IPR  Doc  8+-253ee  FiW  9-24-84  8:45  am] 
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Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "LA.  GEAR  CAUFORNIA,  INC." 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  Application  for 
Recordation  of  Trade  Name. 

summary:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (18  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "LA.  GEAR 
CAUFORNIA.  INC."  used  by  LA.  Gear 
California,  Inc.,  a  corporation  organized 
under  the  laws  of  the  State  of  California, 
located  at  122  West  25th  Street,  Los 
Angeles,  California  90007.  The 


application  states  that  the  trade  name  is 
used  in  connection  with  the  following 
merchandise  manufactured  in  Hong 
Kong,  Taiwan,  Korea,  Brazil  and  the 
United  States:  men's,  women's  and 
children's  sportswear  (specifically 
shirts,  skirts,  shorts,  pants,  dresses, 
jackets  and  jumpsuits);  footwear, 
fashion  accessories  (specifically  hosiery, 
leather  and  nylon  handbags,  and 
carrying  bags). 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATE:  Comments  must  be  received  on  or 
before  November  26, 1984. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs,  Attention:  Entry,  Licensing 
and  Restricted  Merchandise  Branch, 
1301  Constitution  Avenue,  NW..  Room 
2417,  Washington.  D.C.  20229, 

FOR  FURTHER  INFORMATION  CONTACT 

Harriet  Lane,  Entry,  Licensing  and 
Restricted  Merchandise  Branch.  U.S. 
Customs  Service,  1301  Consfitution 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-566-5765). 

Dated:  September  19, 1984. 
Donald  W.  Lewis, 

Director  Entry  Procedures  and  Penalties 
Division. 
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contains  notices  of  meetings  published 
under  the   "Government  in  the  Sunshine 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  4:30  p.m.  on  Wednesday.  September 
19.  1984,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  a 
recommendation  with  respect  to  an 
administrative  enforcement  action 
against  an  administrative  enforcement 
action  against  an  insured  bank  (name 
and  location  of  bank  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8), 
and  (c)(9)(A)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b  (c)(6), 
(c)(8),  and  (c)(9)(A)(ii)). 

At  that  same  meeting,  the  Board  of 
Directors  also:  (1)  Received  bids  for  the 
purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Bank  of  Verdigre  and 
Trust  Company.  Verdigre,  Nebraska. 
which  was  dosed  by  the  Director  of 
Banking  and' Finance  for  the  State  of 
Nebraska,  cfc  Wednesday,  September 
19,  1984:  (ajlfeccepted  the  bid  for  the 
transactioi;'  submitted  by  The  National 
Bank  of  Nd' -gh,  Neligh,  Nebraska;  and 
(3)  provide  i*8uch  financial  assistance, 
pursuant  ti^^-section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  [12  U.S.C. 
1823(c)(2)),   vas  necessary  to  facilitate 
the  purcha.'  .'  and  assumption 
transaction 

In  calling  the  meeting,  the  Board 
determined  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Mr.  H. 
Hoe  Selby.  Jcting  in  the  place  and  stead 
of  Director   :.T.  Conover  (Comptroller  of 
the  Currenc ,),  that  Corporation  business 
required  its  consideration  of  the  matters 


on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(6),  (c)(3), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6).  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  September  20.  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 

IfR  Doc  84-25466  Filei  9-21-84: 11 J3  ami 
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FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 

TIME  AND  date:  12:00  noon.  Monday, 
October  1,  1984. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
September  28,  1984  ) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3  Any  items  earned  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  September  21.  1984. 
James  McAfee, 
Associate  Secretary  of  the  Board 

|FR  Doc  84-2553;  Filed  9-:i-84  8  45  amj 
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POSTAL  SERVICE  BOARD  OF  GOVERNORS 

.Notice  of  a  Meeting. 
The  Board  of  Governors  of  the  United 


States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  meetings  at  1:00 
p.m.  on  Tuesday,  October  2, 1984.  in 
Cleveland,  Ohio,  and  at  8:00  a.m.  on 
Wednesday,  October  3.  in  Room  52  A/B 
of  the  Cleveland-Post  Office,  2400 
Orange  Avenue.  Cleveland,  Ohio.  As 
indicated  in  the  following  paragraph,  the 
October  2  meeting  is  closed  to  public 
observation.  The  October  3  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meetings  should 
be  addressed  to  the  Secretary  of  the 
Board,  David  F.  Harris,  at  (202)  245- 
3734. 

At  its  meeting  on  September  10. 1984, 
and  by  telephone  vote  on  September  20- 
21, 1984,  the  Board  voted  in  accordance 
with  the  provisions  of  the  Government 
in  the  Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
October  2.  (See  49  PR  36596,  September 
18, 1984.)  The  agenda  items  of  the 
meeting  to  be  closed  concern:  (1) 
discussion  of  personnel  matters;  (2) 
strategic  planning  in  connection  with 
continued  collective  bargaining 
negotiations  involving  the  Postal  Service 
and  four  labor  organizations 
representing  certain  postal  employees; 
and  (3)  consideration  of  the  Postal  Rate 
Commission's  September  7.  1984, 
Opinion  and  Recommended  Decision  in 
Docket  No.  R84-1. 

Agenda 

Tuesday  Session,  October  2  (Closed) 

1  Discussion  of  Personnel  Matters 

2  Strategic  Planning— Collective 
Bargaining, 

3.  Consideration  of  Postal  Rate 
Commission  recommended  decision  m  the 
omnibus  rate  case,  Docket  No  R84-1. 

Wednesday  Session.  October  3  (Open  I 

1   Minutes  of  the  Previous  Meeting. 
September  10-11.  1984. 

2.  Remarks  of  the  Postmaster  General.  (In 
keeping  with  its  consistent  practice,  the 
Board  s  agenda  provides  this  opportunity  for 
ihe  Postmaster  General  to  inform  the 
Members  of  miscellaneous  current 
developments  concerning  the  Postal  Service 
Nothing  that  requires  a  decision  by  the  Board 
is  brought  up  under  this  item  ) 
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3.  Officer  Compensation.  (The  Board  will 
consider  approval  of  a  recommendation  by 
the  Postmaster  General  regarding  adjustment 
in  officer  compensabon.) 

4.  Review  of  Capital  Investment  Program. 
(Annually  the  Board  considers  approval  of 
Postal  Service  capital  investment  plans,  in 
accordance  with  section  3.4(f)  of  the  Bylaws. 
Mr.  Biglin.  Senior  Assistant  Postmaster 
General,  Administration  Group,  will  present 
the  Postal  Service's  capital  investment 
program.) 

5.  Report  of  Regional  Postmaster  General. 
(Mr.  Carlin,  Regional  Postmaster  General, 
Central  Region,  will  report  on  postal 
operations  in  the  Central  Region.] 

6.  Capital  Investments: 

a.  Red  Bank.  N)  General  Mail  Facility; 

b.  Potomac.  MD  Management  Academy — 
additional  improvements. 

7.  Determination  of  sites  for  Board  of 
Governors'  meetings  in  1985. 

8.  Consideration  of  Tentative  Agenda  for 
the  November  13-14, 1984,  meeting  in 
Pittsburgh.  PA. 

David  F.  Harris,  I 

Secretary. 

|FR  Doc.  M-25S12  Filed  9-21 -»4.  3  37  am) 
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POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  Vote  to  Close  Meeting. 

By  telephone  vote  on  September  20- 
21, 1984,  the  Board  voted  to  add 
discussion  of  personnel  matters  to  the 
agenda  for  the  closed  meeting  on 
Tuesday,  October  2, 1984,  in  Cleveland, 
Ohio. 

The  Board  determined  that  pursuant 
to  section  552b(c)(6)  of  Utle  5,  United 
States  Code,  and  section  7.3(fl  of  title  39. 
Code  of  Federal  Regulations,  the 
discussi.on  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b)  because  it  is  likely  to 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The  Board 
also  determined  that  the  public  interest 
did  not  require  that  the  Board's 
discussion  of  this  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f){l) 
of  title  5.  United  States  Code,  and 
section  7.6(a)  of  title  32.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  this  portion 
of  the  meeting  to  be  closed  may  properly 
be  closed  to  public  observation  pursuant 
to  section  552b{c](6)  of  UtJe  5.  United 


States  Code,  and  section  7.3(f)  of  title  32. 
Code  of  Federal  Regulations. 
David  F.  Harris. 

Secretary 

IFF  Doc  »t-2SSll  F«ed  9-21-64:  3:37  pm) 
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SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (To  be 

published) 

STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street.  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED: 

Wednesday,  September  12. 1984. 
CHANGE  IN  THE  MEETING:  Deletion. 
A  closed  meeting  scheduled  for 
Tuesday.  September  18. 1984.  at  2:30 
p.m.  to  discuss  the  following  matter  has 
been  cancelled. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Chairman  Shad  and  Commissioners 
Treadway,  Cox,  Marinaccio  and  Peters 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Martin  at  (202J  272-2179. 
Shiriey  E.  HoUis. 
Acting  Secretory. 
September  20.  1984. 

|FR  Doc  84-254,S3  Filed  9-21-84:  ll;42ain] 
BILUNQ  COOE  8010  01— M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1338) 

TIME  AND  date:  10:15  a.m.  (EDT). 

Thursday.  September  27, 1984. 

place:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

Agenda  Items 

Approval  of  minutes  of  meeting  held  on 
September  12.  1984. 

Discussion  Item 

1.  Update  on  Implementing  TVA's  Prime 
Farmland  Policy. 

Action  Items 

C — Power  Items 

C\.  Renewal  power  contract  with  Athens, 
Alabama. 


C2.  Cooperative  agreement  with  the 
Kentucky  Energy  Cabinet  for  the 
Atmospheric  Fluidized  Bed  Combustion 
Demonstration  Plant  Project. 

D — Personnel  Items 

Dl.  Renewal  of  consulting  contract  with 
Robert  B,  Jansen,  Mead,  Washington,  for 
consultation  on  the  design  and  construction 
of  major  hydro  projects,  requested  by  the 
Division  of  Engineering  Design. 

D2.  Recommendations  on  rates  of  pay  and 
certain  monetary  fringe  benefits  for  salary- 
policy  employees  in  represented  positions 
resulting  from  the  thirty-third  (1984)  annual 
salary  negotiations;  and  recommendations 
concerning  management  schedules  and 
certain  other  employees. 

E — Real  Property  Transactions 

El.  Abandonment  of  certain  easements 
rights  affecting  approximately  0.04  acre  of 
Boone  Reservoir  land  in  Washington  County. 
Tennessee — Tract  No.  BR-135F. 

F^Unclassified 

Fl.  '  Supplement  to  Agreement  No.  TV- 
60244A  with  the  Office  of  Surface  Mining 
(OSM).  U.S.  Department  of  the  Interior 
providing  for  aerial  photographic  and  related 
activities  to  be  performed  by  T^A. 

F2.  Contract  No.  TV-65124A  between  TVA 
and  Northeast  Mississippi  junior  College 
providing  for  the  establishment  of  a  high 
technology  computer  training  center. 

F3.  Contract  No.  TV-65082A  between  TVA 
and  Appalachian  Regional  Commission 
providing  for  the  establishment  of  a 
demonstration  regional  training  facility  at 
Walker  College  in  northwest  Alabama. 

F4.  Contract  No.  TV-65131A  between  TVA 
and  Walker  College  providing  for 
cooperation  in  a  demonstration  model 
regional  training  facility  at  the  college  in 
northwest  Alabama. 

F5.  Supplement  to  Contract  No.  TV-50963A 
between  TVA  and  Tennessee  Valley  Center 
for  .Minority  Economic  Development.  Inc..  to 
implement  a  program  plan  for  economic 
development  for  socially  and  economically 
disadvantaged  persons  in  the  seven-State 
TVA  region. 

F6.  Payments  to  State  and  counties  in  lieu 
of  taxes  for  fiscal  year  ending  September  30, 
1984.  as  provided  under  Section  13  of  the 
TVA  Act.  as  amended. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  September  20.  1984. 
W.F.  Willis. 
General  Manager. 

|FR  Doc  »4-2S.S10  Filed  9-21-S4   3  13  pm| 
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'  Item  approved  by  individual  Board  memben. 
This  would  give  formal  ratification  to  the  Board's 
action 


Tuesday 
September  25,  1984 


Part  II 

Department  of 
Health  and  Human 
Services 


Public  Health  Service;  Office  of  the 
Assistant  Secretaiy  for  Health;  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration;  National  Institutes  of 
Health;  Centers  for  Disease  Control; 
Health  Resources  and  Services 
Administration;  and  Food  and  Drug 
Administration 


Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Office  of  ttie  Assistant  Secretary  for 
Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS):  Office  of  the  Assistant 
Secretary  for  Health  (OASH).      i 

action:  OASH  is  publishing  this 
document  to  meet  the  requirements  of 
Pub.  L  97-375.  the  Congressional 
Reports  Elimination  Act.  This  statute 
amends  the  Privacy  Act  (5  U.S.C.  552a, 
section  3(e)(4))  to  limit  republication  to 
revised  system  notices  only. 

SUMMARY:  This  preamble  summarizes 
significant  changes  to  systems  of 
individually  indentifiable  records  which 
have  occurred  since  the  1983  annual 
publication.  Four  of  these  revised 
systems  are  published  in  their  entirety 
below  and  are  complete  as  of  the  date  of 
signature.  None  of  the  modifications 
being  made  meet  the  Office  of 
Management  and  Budget  criteria  either 
for  a  new  or  altered  system  report,  or  for 
an  advance  period  of  public  comment. 

OASH  has  added  one  new  system  of 
records  to  its  inventory  since  the  1983 
annual  publication;  and  one  system  was 
also  subsequently  republished  to  add  a 
routine  use.  No  systems  were  deleted. 

OASH  is  republishing  the  table  of 
contents  to  the  inventory  of  all  of  its 
current  systems  of  records.  The  citation 
of  the  most  recent  publication  of  each 
system  is  provided  following  the 
system's  title:  an  asterisk  indicates  that 
the  system  notice  so  designated  has 
been  modified  and  is  being  republished 
below. 

SUPPLEMENTARY  INFORMATION:  . 
A.  General  Information  |i 

1.  The  routine  uses  set  forth  in  each 
notice  describe  permissible  disclosures 
outside  the  Department  of  records  in 
that  system,  which  may  be  made 
without  the  consent  of  individuals  who 
are  the  subjects  of  those  records. 
Additional  disclosures  without  consent 
of  subject  individuals  are  permitted  by 
the  Privacy  Act  itself  in' Section  3(b),  as 
follows: 

"(1)  To  those  officers  and  employees 
of  the  agency  which  maintains  the 
record  who  have  a  need  for  the  record  in 
the  performance  of  their  duties; 

"[2]  Required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act): 


"(3)  For  a  routine  use  (as  described  in 
the  routine  use  section  of  each  specific 
system  notice): 

"(4)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carryng  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 

"(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  thatis  not 
individually  identifiable: 

"(6)  to  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  value; 

"(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  ip  sought; 

"(8)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if.  upon  such  disclosure, 
notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

"(9)  To  either  House  of  Congress,  or, 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

"(10)  To  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

"(11)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

"(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d))." 

2.  OASH  has  carefully  reviewed  each 
of  its  system  notices  again  this  year  with 
a  view  toward  enhancing  clarity  and 
specificity  as  well  as  to  incorporate 
normal  updating  changes.  However,  we 
are  only  republishing  those  system 
notices  where  the  changes  affect  the 
public's  need-to-know  (See  B.l. 
immediately  below).  All  other  changes, 
such  as  a  change  in  organizational 
designation  to  reflect  a  reorganization, 
are  being  made  to  the  database 
(inventory)  only. 


B.  Spedfic  Information 

1.  This  year,  PHS  has  made  a  special 
effort  to  review  the  "Safeguards" 
section  of  all  Privacy  Act  system  notices 
to  ensure  that  the  published  description 
both  fully  and  accurately  reflects  the 
manner  in  which  both  manual  and 
computerized  records  in  each  system  are 
protected.  As  a  result,  the  "Safeguards  " 
section  of  all  notices  of  OASH  systems 
of  records  has  been  reformatted  to 
delineate  clearly  who  the  authorized 
users  are  and  what  physical  and 
procedural  safeguards  are  being  used  to 
protect  the  records. 

We  are  publishing  the  following  four 
systems  of  records  below,  because  the 
changes  made  in  the  "Safeguards" 
section  affect  the  public's  need-to-know 
due  to  the  nature  of  the  records  in  these 
systems: 

09-37-0010,  "Health  and  Demographic 
Surveys  Conducted  in  Probalylity 
Samples  of  the  U.S.  Population,  HHS/ 
OASH/NCHS." 

09-37-0011,  "Health  Manpower 
Inventories  and  Surveys.  HHS/ 
OASH/NCHS." 

09-37-0012.  "Vital  Statistics  for  Births, 
Deaths,  Fetal  Deaths.  Marriages  and 
Divorces  Occurring  in  the  United 
States  During  Each  Year,  HHS/ 
OASH/NCHS." 

09-37-0013,  "Health  Resources 
Utilization  Statistics,  HHS/OASH/ 
NCHS." 

The  Commissioned  Personnel 
Operations  Division  (CPOD)  pubHshed 
in  the  Federal  Register,  Vol.  48,  No.  219, 
pp.  51744-51757,  a  comprehensive 
restructuring  of  all  CPOD  system 
notices,  which  included  complete  and 
accurate  safeguards. 

In  all  other  OASH  systems  of  records, 
the  changes  to  the  "Safeguards"  section 
have  been  incorporated  into  the 
database. 

2.  OASH  published  one  new  system  of 
records  during  the  year:  09-37-0016, 
"Users  of  Health  Statistics,  HHS/ 
OASH/NCHS, "  Federal  Register,  Vol. 
49,  No.  105,  p.  22540. 

3.  Also  during  the  year,  OASH  added 
a  new  routine  use  and  the  Special 
Disclosure  Statement  permitting 
disclosures  to  Consumer  Reporting 
Agencies  (see  A.1.12.  above)  to  system 
of  records:  09-37-0015.  "National  Center 
for  Health  Services  Research  Grants 
Records  System.  HHS/OASH/NCHSR". 
This  addition  was  published  in  the 
Federal  Register,  Vol.  49.  No.  124.  p. 
25151. 

Readers  who  notice  any  inadvertent 
errors  or  omissions  in  OASH  system 
notices  are  invited  to  bring  them  to  my 
attention  at  the  following  address: 
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Department  of  Health  and  Human 
Services.  P^lic  Health  Service,  Office 
of  the  Assistant  Secretary  for  Health. 
Office  of  Management,  5600  Fishers 
Lane,  Room  17-25,  Rockville.  Maryland 
20857. 

Dated;  September  n.  1984. 
Wilford  ].  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director  Office  of 
Management. 

Inventory  of  Ppvacy  Act  Systems  of 
Records 

Table  of  Contents 

09-37-0001     Office  of  the  Assistant  Secretary 
for  Health  Correspondence  Control 
System.  HHS/OASH/OM.  pub!  Federal 
Rej^er.  Vol.  48.  .\o.  230.  p.  53793 
09-37-0002    PHS  Commissioned  Officer 
Personnel  Data  System.  HHS/OASH/ 
OM.  publ.  Federal  Register.  Vol.  48,  No. 
219.  p  51748 
09-37-0003     PHS  Commissioned  Corps 

Medical  Records.  HHS/OASH/OM.  publ. 
Federal  Register.  Vol.  48.  No.  219.  p 
51751 
09-37-0005     PHS  Commissioned  Corps  Board 
Proceedings.  HHS/OASH/OM,  publ. 
Federal  Register,  Vol.  48.  No.  219.  p. 
51752 
09-37-0006    PHS  Commissioned  Corps 
Grievance.  Non-Board  and  Pre-Board 
Involuntary  Retirement /Separation,  and 
Disciplinary  Files.  HHS/OASH/OM. 
publ.  Federal  Register,  Vol  48.  No.  219  p 
51755 
09-37-0008    PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  Other 
Station  Files.  HHS/OASH/OM,  publ. 
Federal  Register,  Vol.  48,  No.  219.  p. 
51756 
09-37-0009    Applicants  for  National  Center 
for  Health  Statistics  Technical 
Assistance.  HHS/OASH/.\CHS.  publ. 
Federal  Register.  Vol.  49.  No.  230.  p 
53794 
•09-37-0010    Health  and  Demographic 
Surveys  Conducted  in  Probability 
Samples  of  the  U.S.  Population,  HHS/ 
OASH/NCHS 
'09-37-0011     Health  Manpower  Inventories 

and  Surveys,  HHS/OASH/NCHS 
•09-37-0012     Vital  Statistics  for  Births, 
Deaths,  Fetal  Deaths,  Marriages  and 
Divorces  Occurring  in  the  United  States 
during  Each  Year,  HHS/OASH/NCHS 
•09-37-0013     Health  Resources  Utilization 

Statistics.  HHS/OASH/NCHS 
09-37-0014     Curricula  Vitae  of  Consultants 
to  the  National  Center  for  Health 
Statistics,  HHS/OASH/NCHS,  publ. 
Federal  Register,  Vol.  47.  No.  109.  p. 
45690 
09-37-0015     National  Center  for  Health 
Services  Research  Grants  Records 
System.  HHS/OASH/NCHSR,  publ 
Federal  Register.  Vol.  49.  No.  124.  p. 
26151 
0^-37-0016     Users  of  Health  Statistics.  HHS/ 
OASH/NCHS.  publ.  Federal  Register. 
Vol.  49.  No.  105.  p.  22540 

'Indicates  that  the  system  notice  is  being 
republished  below. 


09-37-0010 

SYSTEM  NAMC: 

Health  and  Demographic  Surveys 
Conducted  in  F>robabilitv  Samples'  of  the 
U.S.  Population.  HHS/OASH/NCHS, 

sccumrv  CLASStncATKHr. 

None. 

svsTCM  location: 

Room  2-19,  Center  Building,  3700  East- 
West  Highvtray,  Hvattsville,  Marvland 
20782. 

Federal  Records  Center,  4205  Suitland 
Road.  Suitland.  Maryland  20409:  and  at 
selected  contractor  location.  A  current 
list  of  contractor  sites  is  available  by 
writing  to  the  System  Manager  at  the 
address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  members  of 
households  selected  by  probability 
sampling  techniques  to  be 
representative  of  the  civilian  population 
of  the  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  information  on:  (1) 
The  incidence  of  illnsss  and  accidental 
injuries,  prevalence  of  diseases  and 
impairments,  the  extent  of  disability,  the 
utilization  and  cost  of  health  care 
services,  and  other  health 
characteristics  of  individuals  obtained 
in  household  interviews  and  from  their 
named  health  care  providers  and 
insurers;  or  (2)  the  nutritional  status, 
prevalence  levels  of  specially  defined 
chronic  diseases,  growth  and 
development  patterns  and  distributions 
of  various  health  related  measurements 
and  related  data  obtained  in  a  survey 
involving  health  examinations,  tests, 
and  other  measurement  procedures,  or 
(3)  marital  and  child  bearing  history  and 
intended  future  births,  the  use  of 
prenatal  care,  and  the  family  plannmg 
practices  of  individual  women  obtained 
by  interview.  Demographic  and 
socioeconomic  characteristics  such  as 
age.  marital  status,  education, 
occupation,  and  family  income  are  also 
obtained. 

AUTHOmrV  FOR  MAINTENANCE  OF  THE 

system: 

Public  Health  Service  Act,  Section 
306(b)  (42  U.S.C.  242kJ. 

PURPOSE(S): 

The  data  are  used  for  statistical 
purposes  only.  Uses  within  the 
Department  include  the  preparation  of 
agg'^ga'ed  data  in  the  form  of  statistical 
tables  for  publication,  analysis,  and 
interpretation,  to  meet  the  legislative 
mandates  of  42  U.S.C.  242k..  i.e.,  to 
determine  levels  of  illness  and  disability 
and  their  effects  on  the  population,  the 


use  of  health  care  facilities,  trends  in 
family  formation  aad  dissolution,  and 
the  like. 


ROUTMI  uses  OFNCOOMM  MAMTAINB)  IN 
THI  SVSTIM,  WCtUBIW  CATCaOMCS  OF 
USCRS  AND  TNI  PUHMMUOF  8UCN  USES: 

The  data  are  disseminated  for 
purposes  of  statistical  research  and 
analysis  outside  DHHS  in  forms  which 
do  not  permit  the  identification  of 
individuals,  such  as  publications  of 
statistical  tables,  specially  requested 
tabulations  and  public  use  computer 
tapes.  These  are  communicated  to 
interested  persons  outside  DHHS.  such 
as  members  of  Congress  and  their  staffs, 
other  executive  branch  agencies 
universities.  States,  cities,  private 
foundations,  etc.  The  findings  are  used 
by  demographers,  sociologist,  health 
statisticians,  epidemiologists,  other 
scholars  and  concerned  citizens,  to 
evaluate  health  matters,  make 
determinations  on  needs  for  legislation. 
appropriations,  new  service  programs, 
and  the  like. 

The  Department  occasionally 
contracts  with  a  private  firm  for  the 
purpose  of  collecting  analjrzing, 
aggregating,  or  otherwise  refinmg 
records  in  this  system.  Relevant  records 
are  disclosed  to  such  a  contractor  The 
contractor  is  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVtNO,  ACCESStNa,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files  and  magnetic  tapes. 

RETRIEVABIUTY: 

A  serial  number  tied  to  the  selection 
process  of  successively  smaller 
geographic  areas  is  assigned  to  each 
record  on  magnetic  tape.  This  serial 
number  is  cross-indexed  to  the  original, 
individually  identifiable  record. 

SAFEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained.  NCHS  and  its  contractors 
implement  personnel,  physical,  and 
procedural  safeguards  as  follows: 

1.  Authorized  Users:  Persons 
authorized  and  needing  to  use  the  • 
records,  including  project  directors, 
contract  officers,  interviewers,  analysts, 
statisticians,  statistical  clerks,  and  key 
punch  operators  on  the  staffs  of  the 
Center  and  the  contractors, 

2,  Physical  Safeguards:  The  manual 
portions  of  the  records  are  stored  in 
locked  files  or  offices  when  not  in  use. 
(The  automated  portions  of  the  records 
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do  not  contain  individually  identiflable 
data.  Because  they  are  not  subject  to  the 
Privacy  Act,  descriptions  of  the 
computer  safeguards  used  are  not 
included  in  this  notice.)  Access  to  the 
buildings  in  which  the  manual  records 
are  stored  is  controlled  by  special  entry 
divices  and  24-hour  security  guards. 

3.  Procedural  Safeguards:  All 
employees  of  NCHS  and  contractor 
personnel  with  access  to  NCHS  records 
are  required,  as  a  condition  of 
employment,  to  sign  an  affidavit  binding 
them  to  nondisclosure  of  individually 
identifiable  information;  periodic 
training  sessions  are  conducted  to 
reinforce  the  confidentiality  restrictions. 

Contractors  who  maintain  records  in 
the  system  are  instructed  to  make  no 
further  disclosure  of  the  records.  Privacy 
Act  requirements  are  specifically 
included  in  contracts  for  survey  and 
research  activities  related  to  this 
system.  The  FiHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements. 

These  safeguards  are  in  accordance 
with  chapter  45-13,  "Safeguarding 
Records  Contained  in  Systems  of 
Records."  of  the  HHS  General 
Administration  Manual;  supplementary 
chapter  PHS.hf:  45-13;  the  National 
Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  nPS  Pub.  312):  and  the 
NCHS  Staff  Manual  on  Confidentiality. 

RETENTKMI  AND  DISPOSAL: 

Original  survey  records  are  reviewed 
for  accuracy,  edited,  and  data  (without 
personal  identifiers  such  as  name  or 
Social  Security  Number)  are  transferred 
to  magnetic  tape.  The  original  records 
are  retained  in  office  Files  of  NCHS  until 
the  process  of  conversion  to  magnetic 
tape  and  verification  of  information  is 
completed.  This  process  is  completed 
within  approximately  nine  months.  The 
original  records  are  then  sent  to  the 
Federal  Records  Center  where  they  are 
stored  for  5  years  for  interview  survey 
records  and  10  years  for  examination 
records.  Microfilm  copies  of 
examination  records  are  retained  at  the 
Federal  Records  Center  for  40  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  National  Center  for  Health 
Statistics,  Center  Building.  Room  2-19, 
3700  East-West  Highway,  Hyattsville. 
Maryland  20782.  , 

NOTinCATIOM  PROCCDUflE:  ' 

To  determine  if  a  record  exists,  write 
to  the  System  Manager. 


RECORD  ACCESS  PROCEDURES: 

Access  to  record  systems  which  have 
been  granted  an  exemption  from  the 
Privacy  Act  access  requirement  may  be 
made  at  the  discretion  of  the  System 
Manager.  Positive  identification  is 
required  from  anyone  seeking  access. 
Appeal  of  access  refusal  may  be  made 
to  the  Director,  Office  of  Management, 
Public  Health  Service.  An  individual 
may  also  request  an  accounting  of 
disclosures  of  his/her  record,  if  any. 

CONTESTINQ  RECORD  PROCEDURES: 

If  access  has  been  granted,  contact 
the  System  Manager  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  stale 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Respondents  included  in  the  survey 
samples.         j 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

With  respect  to  this  system  of  records, 
exemption  has  been  granted  from  the 
requirements  contained  in  subsections 
552a(c)(3),  (d)  (1)  through  (4),  and  (e)(4) 
(G)  and  (H)  in  accordance  with  the 
provisions  of  subsection  552a(k)(4)  of 
the  Privacy  Act  of  1974.  The  reason  this 
system  has  been  exempted  is  that  this 
system  contains  only  records  required 
by  statute  to  be  maintained  and  used 
solely  as  statistical  records.  The 
exemption  was  published  in  the  Federal 
Register,  October  8, 1975.  page  47413. 

09-37-001 1 

SYSTEM  name: 

Health  Manpower  Inventories  and 
Surveys.  HHS/OASH/NCHS. 

SECURITY  CLASSIFICATION: 

None.         I 

SYSTEM  LOCATION: 

Room  2-19,  Center  Building,  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782;  and  at  selected  contractor 
locations.  A  current  list  of  contractor 
sites  is  available  by  writing  to  the 
System  Manager  at  the  address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  trained  in  specific  health 
occupations,  such  as  dentists,  nurses, 
pharmacists,  optometrists,  dental 
hygienists,  and  other  providers  of  health 
care  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  information  on 
educational  attainment,  place  of 


education,  activity  status,  place  and 
setting  of  employment  or  practice,  place 
of  residence,  date  of  birth,  sex,  and 
marital  status. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Section 
306(b)  (42  U.S.C.  242k). 

PURPOSE(S): 

The  data  are  used  for  statistical 
purposes  only.  Uses  within  the 
Department  include  the  preparation  of 
aggregated  data  in  the  form  of  statistical 
tables  for  publication,  analysis,  and 
interpretation  to  meet  legislative 
mandates  of  the  Public  Health  Service 
Act,  Section  306  (42  U.S.C.  242k),  such  as 
an  annual  report  on  health  resources, 
including  a  description  and  analysis  of 
the  statistics  included  under  Section 
306(b)(1)(G).  In  addition,  probability 
samples  of  individuals  are  selected  by 
NCHS  for  statistical  research  purposes. 
Tables,  magnetic  tapes,  and  statistical 
samples  of  individuals  are  provided  for 
statistical  purposes  only  to  the  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  for  its  use 
in  determining  health  manpower 
scarcity  areas,  for  loan  forgiveness,  and 
developing  and  evaluating  educational 
and  training  programs  for  health 
manpower. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  data  are  made  available  to  Health 
Systems  Agencies  and  the  State  Agency 
designated  under  the  Public  Health 
Service  Act  (42  U.S.C.  300  1  and  m)  for 
statistical  purposes  only  for  developing 
and  evaluating  health  plans. 

The  data  are  also  disseminated  for  the 
purpose  of  statistical  research  and 
analysis  outside  DHHS  in  forms  which 
do  not  permit  the  identification  of 
individuals,  such  as  publication  of 
statistical  tables,  specially  requested 
tables,  and  public  use  magnetic  tapes. 
These  are  communicated  to  interested 
persons  outside  DHHS,  such  as 
Members  of  Congress,  other  executive 
branch  agencies,  professional 
associations,  universities.  State,  cities, 
private  foundations,  etc.  The  statistical 
summaries  are  used  by  health 
manpower  researchers,  legislators 
statisticians  and  concerned  citizens  to 
evaluate  the  Nation's  health  manpower 
resources,  make  determinations  on 
needs  for  legislation,  new  health 
manpower  training  programs,  and  the 
like. 

The  Department  occasionally 
contracts  with  a  private  firm  for  the 
purpose  of  collecting,  analyzing, 


aggregating  or  otherwise  refining 
records  in  the  system.  Relevant  records 
are  disclosed  to  such  a  contractor.  The 
contractor  is  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POUCIES  AND  PRACTICES  FOR  STORrNO, 
RETRIEVING,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files  and  magnetic  tape. 

RETRIEV  ABILITY: 

Name  and  address,  date  of  the 
inventory  or  survey,  and  other 
identifiers  permit  the  retrieval  of  a 
computer  record  of  the  individual's 
information  contained  on  magnetic  tape. 
Original  records  of  information  are 
reviewed  by  the  contractor  and/or 
National  Center  for  Health  Statistics 
(NCHS)  staff  for  accuracy  and  edited, 
and  data  with  personal  identifier  (such 
as  name  and  address)  are  transferred  to 
magnetic  tape.  The  records  are  then 
matched  by  personal  identifiers  to 
produce  an  unduplicated  file  of 
individuals  in  a  health  occupation. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained.  NCHS  and  its  contractors 
implement  personnel,  physical,  and 
procedural  safeguards  as  follows: 

1.  Authorized  Users:  Persons 
authorized  and  needing  to  use  the 
records,  including  project  directors, 
contract  officers,  interviewers,  analysts, 
statisticians,  statistical  clerks,  and  key 
punch  operators  on  the  staffs  of  the 
Center  and  the  contractors. 

2.  Physical  Safeguards:  The  manual 
portions  of  the  records  are  stored  in 
locked  files  or  offices  when  not  in  use. 
The  automated  records  and  the 
computer  equipment  are  in  secured 
areas  with  fire  extinguishers  and 
sprinkler  system.  Access  to  the 
buildings  in  which  the  manual  and  the 
automated  records  are  stored  is 
controlled  by  special  entry  devices  and 
24-hour  security  guards. 

3.  Procedural  Safeguards:  All 
employees  of  NCHS  and  contractor 
personnel  with  access  to  NCHS  records 
are  required,  as  a  condition  of 
employment,  to  sign  an  affidavit  binding 
them  to  nondisclosure  of  individually 
identifiable  information;  periodic 
training  sessions  are  conducted  to 
reinforce  the  confidentiality  restrictions. 
Data  stored  in  computers  are  accessed 
through  the  use  of  passwords/keywords 
known  only  to  the  principal 
investigators  and  authorized  personnel. 
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These  passwords/keywords  are 
changed  frequently. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records.  Privacy 
Act  requirements  are  specifically 
rticluded  in  contracts  for  survey  and 
research  activities  related  to  this 
system.  The  HHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements. 

These  safeguards  are  in  accordance 
with  chapter  45-13,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  of  the  HHS  General 
Administration  Manual:  supplementary 
chapter  PHS.hf:  45-13:  Part  6,  "ADP 
Systems  Security,"  of  the  HHS  ADP 
Systems  Manual:  the  National  Bureau  of 
Standards  of  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
PIPS  Pub.  312);  and  the  NCHS  Staff 
Manual  on  Confidentiality. 

RETENTION  AND  DISPOSAL: 

The  original  records  are  retained  in 
the  offices  of  national  professional 
associations  and/or  State  boards  of 
licensure,  or  the  NCHS  data  processing 
facility  until  the  process  of  conversion  to 
magnetic  tape  and  verification  of 
information  is  completed  and  a 
subsequent  inventory  or  survey  is 
initiated.  For  these  reasons  the  records 
may  be  retained  for  a  period  of  up  to 
five  years  before  disposal. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  National  Center  for  Health 
Statistics,  Center  Building,  Room  2-19, 
3700  East-West  Highway.  Hyatfsville, 
Maryland  20782. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address. 

RECORD  ACCESS  PROCEDURE: 

Access  to  record  systems  which  have 
been  granted  an  exemption  from  the 
Privacy  Act  access  requirement  may  be 
made  at  the  discretion  of  the  System 
Manager.  Positive  identification  is 
required  from  anyone  seeking  access. 
Appeal  of  access  refusal  may  be  made 
to  the  Director,  Office  of  Management, 
Public  Health  Service.  An  individual 
may  also  request  an  accounting  of 
disclosure  of  his/her  record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

If  access  has  been  granted,  contact 
the  System  Manager  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 


record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RCCORO  SOUHCI  CATIOOmES: 

Health  practitioners,  state  licensing 
agencies,  or  professional  associations. 

SYSTEMS  EXCMrrCO  PROM  CCRTAIN 
FDOVISKMIS  or  THf  ACT 

With  respect  to  this  system  of  records, 
exemption  has  been  granted  from  the 
requirements  contained  in  subsections 
552a(c)(3).  (d)(1)  through  (4).  and 
(e)(4)(G)  and  (H)  in  accordance  with  the 
provisions  of  subsection  552a(k)(4)  of 
the  Privacy  Act  of  1974.  The  reasons 
that  the  system  has  been  exempted  is 
that  this  system  contains  only  records 
required  by  statute  to  be  maintained 
and  used  solely  as  statistical  records. 
The  exempfion  was  published  in  the 
Federal  Register,  October  8, 1975.  page 
47413. 

0»-37-O012 

SYSTEM  name: 

Vital  Statistics  for  Births,  Deaths. 
Fetal  Deaths,  Marriages  and  Divorces 
Occuring  in  the  United  States  during 
Each  year.  HHS/OASH/NCHS. 

SECURfTY  CLASSmCATKMI: 

None 

SYSTEM  LOCATKMr 

Room  2-19.  Center  Building.  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782; 

Federal  Records  Center,  4205  Suitland 
Road,  Suitland,  Maryland  20409. 

CATEGORIES  Of  IMDtVIOUALS  COVERED  av  THE 

system: 

Individuals  who  are  bom  and  their 
parents;  individuals  who  die;  individuals 
who  are  married  or  divorced;  and 
parents  experiencing  fetal  deaths. 

CATEGORIES  OF  MECOROS  IN  THE  SYSTEM: 

The  records  include  microfilm  images 
of  State  records  or  machine-readable 
data  prepared  by  the  State  from  records 
collected  under  the  laws  of  each  State 
for  births,  deaths  fetal  deaths,  marriages 
and  divorces.  The  records  contain  the 
demographic  characteristics  of 
individuals  associated  with  each  event. 
In  addition,  the  birth  records  include 
information  on  the  characteristics  of 
each  live  birth,  the  health  status  of  the 
infant,  and  socioeconomic 
characteristics  of  the  parents.  The  death 
records  contain  medical  information 
relating  to  cause  of  death  and  to 
socioeconomic  characteristics  of  the 
deceased:  the  fetal  death  record 
contains  medical  information  relating  to 
cause  of  death  and  socioeconomic 
characteristics  of  the  parents.  Marriages 


37B96 Federal  Register  /  Vol.  49.  No.  187  /  Tuesday.  September  25.  1984  /  Notices 


984 


and  divorces  include  demographic  and 
socioeconomic  characteristics  of  both 
parties  to  the  event  and  legal 
information  regarding  the  event. 

Periodically  the  National  Center  for 
Health  Statistics  (NCHS)  conducts 
followback  surveys,  collecting 
information  on  random  samples  of  births 
and  deaths  through  mail  questonnaires. 
The  content  of  questionnaires  for  the 
followback  surveys  varies.  Past  surveys 
have  collected  information  on  such 
topics  as  hospital  utilization  in  the  last 
year  of  life,  smoking  habits  of  the 
deceased,  health  status  of  infants,  and 
pregnancy  and  employment  histories  of 
mothers. 

Lists  of  names  and  other  identifying 
information  in  the  system  are  provided 
to  NCHS  by  individuals  and 
organizations  who  for  health  research 
purposes  seek  to  have  them  matched 
against  files  of  decedents  in  order  to 
identify  State  death  records. 

Aumomrv  pok  maintenance  of  the 
system: 

Public  Health  Service  Act,  Section 
306(h)  (42  U.S.C.  242k.)  | 

njiwosE(s): 

The  data  are  used  for  statistical 
purposes  only.  Uses  within  the 
Department  include  the  preparation  of 
aggregated  data  in  the  form  of  statistical 
tables  for  publication,  analysis,  and 
interpretation,  to  meet  the  legislative 
mandates  of  42  U.S.C  242k.  i.e..  to 
determine  the  extent  and  nature  of 
illness  and  disability  of  the  population 
of  the  U.S..  including  life  expectancy 
and  levels  of  infant  and  maternal 
mortality,  environmental  and  other 
health  hazards,  trends  in  family 
formation,  growth,  and  dissolution,  and 
other  related  matters.  The  followback 
surveys  are  designed  primarily  to 
expand  the  scope  of  data  that  NCHS  can 
collect  from  the  national  registration 
system,  to  make  the  registration  system 
more  responsive  to  changing  needs  for 
data,  and  to  evaluate  the  quality  of  data 
collected  on  the  birth  and  death  records. 

MMITINK  uses  OF  NCCOeOS  MAINTAINED  IN 
TMC  SVSTIM,  WCmDIWQ  CATEOOfHES  Of 
USERS  AND  TNB  MNWOSES  OF  SUCH  USES: 

The  processed  data  are  disseminated 
for  public  use  in  forms  that  do  not 
permit  identification  of  individuals,  such 
as  published  statistical  tables,  special 
unpublished  tabulations,  and  public  use 
computer  tapes,  which  carry  no 
individual  identifiers.  They  are  used  by 
members  of  Congress  and  their  staffs, 
other  executive  branch  agencies,  state 
and  city  governments,  public  and 
private  research  institutions,  life 
insurance  companies,  faculty  and 
students  of  universities,  physicians. 


workers  in  health  information, 
newspaper  reporters  and  feature 
writers,  etc.  The  findings  are  used  to 
make  determinations  on  needs  for 
legislation,  appropriations,  and 
programs  in  the  health  field;  to  pinpoint 
health  problems,  measure  progress  of 
national  health  programs,  and  make 
population  estimates;  for 
epidemiological  studies,  marketing 
research,  sociological  studies,  and 
studies  of  the  family;  and  for  other 
research  directed  at  understanding  our 
society. 

POLICIES  AND  MACTKES  FOfl  STORING, 
RETWEVINO,  ACCESSINO,  RETAININO,  AND 
DISPOSMia  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files  and  magnetic  tapes. 

RETRIEVABIUTV: 

Some  States  submit  microfilm  copies 
of  certificates  of  birth,  death,  fetal 
death,  marriage,  and  divorce,  and 
statistics  are  extracted  from  them.  These 
microfilms  contain  individual  identifiers; 
they  are  the  only  individually  identified 
records  in  the  system.  Other  States 
submit  vital  statistics  data  on  magnetic 
tape,  showing  only  a  State  file  number 
for  each  case  but  no  personal  identifiers 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained.  NCHS  and  its  contractors 
implement  personnel,  physical,  and 
procedural  safeguards  as  follows: 

1.  Authorized  Users:  Persons 
authorized  and  needing  to  use  the 
records,  including  project  directors, 
contract  officers,  interviewers,  analysts, 
statisticians,  statistical  clerks,  and  key 
punch  operators  on  the  staffs  of  the 
Center  and  the  contractors. 

2.  Physical  Safeguards:  The  manual 
portions  of  the  records  are  stored  in 
locked  files  or  offices  when  not  in  use. 
(The  automated  portions  of  the  records 
do  not  contain  individually  identifiable 
data.  Because  they  are  not  subject  to  the 
Privacy  Act.  descriptions  of  the 
computer  safeguards  used  are  not 
included  in  this  notice.)  Access  to  the 
buildings  in  which  the  manual  records 
are  stored  is  controlled  by  special  entry 
devices  and  24-hour  security  guards. 

3.  Procedural  Safeguards:  All 
employees  of  NCHS  and  contractor 
personnel  with  access  to  NCHS  records 
are  required,  as  a  condition  of 
employment,  to  sign  an  affidavit  binding 
them  to  nondisclosure  of  individually 
identifiable  information;  periodic 
training  sessions  are  conducted  to 
reinforce  the  confidentiality  restrictions. 


Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records.  Privacy 
Act  requirements  are  specifically 
included  in  contracts  for  survey  and 
research  activities  related  to  this 
system.  The  HHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements. 

These  safequards  are  in  accordance 
with  chapter  45-13,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  of  the  HHS  General 
Administration  Manual;  supplementary 
chapter  PHS.hf:  45-13;  the  National 
Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  312);  and  the 
NCHS  Staff  Manual  on  Confidentiality. 

RETENTION  AND  DISPOSAL: 

The  microfilm  copies  of  the 
individually  identifiable  records  are 
retained  in  office  files  of  NCHS  until  the 
process  of  conversion  to  magnetic  tape 
and  verification  of  information  is 
completed.  The  death  records  are  sent  to 
the  Federal  Records  Center  ten  years 
after  tabulation  for  deaths  occurring 
during  the  three  year  period  surrounding 
census  years  and  one  year  after 
tabulation  for  other  years.  They  are  held 
until  disposed  of.  15  years  after 
tabulation  for  deaths  of  the  censal 
years,  and  five  years  after  tabulation  for 
other  years.  Records  of  births,  fetal 
deaths,  marriages,  and  divorces  are 
disposed  of  two  years  after  tabulation. 
The  questionnaires  for  the  followback 
surveys  are  destroyed  after  conversion 
to  magnetic  tape,  tabulation,  and 
analyses  have  been  completed. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Director.  National  Center  for  Health 
Statistics,  Center  Building.  Room  2-19 
3700  East-West  Highway,  Hyattsville, 
Maryland  20782. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address. 


RECORD  ACCESS  PROCEDURE: 


^ 


Access  to  record  systems  which  have 
been  granted  an  exemption  from  the 
Privacy  Act  access  requirement  may  be 
made  at  the  discretion  of  the  System 
Manager.  Positive  identification  is 
required  from  anyone  seeking  access. 
Appeal  of  access  refusal  may  be  made 
to  the  Director,  Office  of  Management. 
Public  Health  Service.  An  individual 
may  also  request  an  accounting  of 
disclosures  of  his/her  record,  if  any. 


CONTESTINQ  RECORD  PNOCCOURCS: 

If  access  has  been  granted,  contact 
the  System  Manager  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Vital  statistics  records  are  obtained 
from  State  vital  statistics  offices,  or,  in 
rare  instances,  from  other  State  or 
county  repositories  of  marriage  or 
divorce  data.  Information  in  followback 
surveys  in  obtained  from  hospitals, 
physicians,  or  relatives  of  the  infants  or 
the  deceased. 

SYSTEMS  EXEMPTED  FROM  CEttTAIN 
PROVISIONS  OF  THE  ACT: 

With  respect  to  this  system  of  records, 
exemption  has  been  granted  from  the 
requirements  contained  in  subsections 
552a(c)(3),  {d)(l)  through  (4),  and 
(e)(4)(G)  and  (H),  in  accordance  with  the 
provision  of  subsection  552a(k)(4)  of  the 
Privacy  Act  of  1974.  The  reason  that  the 
system  has  been  exempted  is  that  this 
system  contains  only  records  required 
by  statute  to  be  maintained  and  used 
solely  as  statistical  records.  The 
exemption  was  published  in  the  Federal 
Register,  October  8, 1975,  page  47413. 

09-37-0013 

SYSTEM  NAME: 

Health  Resources  Utilization 
Statistics.  HHS/OASH/NCHS. 

SECURITY  CLASSinCATION: 

I  None. 

SYSTEM  LOCATION: 

Room  2-19,  Center  Building,  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782;  Federal  Records  Center,  4205 
Suitland  Road.  Suitland,  Maryland 
20409;  and  at  selected  contractor 
locations.  A  current  list  of  contractor 
sites  is  available  by  writing  to  the 
System  Manager  at  the  address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Recipients  of  medical  care  included  in 
statistical  surveys  and  reports  of  the 
National  Center  for  Health  Statistics 
(NCHS),  including  but  not  limited  to:  (1) 
Staff  and  residents  of  nursing  homes 
selected  by  random  sampling  techniques 
to  be  representative  of  nursing  homes  in 
the  U.S.  (2)  physicians  providing 
medical  care  and  patients  visiting  such 
phyaicians;  (3)  patient  medical  records 
from  selected  short-stay  hospitals. 
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CATEOORIES  OF  RECORDS  IN  THE  SVSTCM: 

Records  containing  information  on:  (1) 
The  utilization  of  long-term  care  and 
nursing  home  care  through  data  on 
clients  and  residents  (demographic  and 
social  characteristics,  health  status  and 
charges  paid  for  care)  and  the  facility 
(general  characteristics  certification, 
services  offered  and  expense);  (2)  the 
demographic  characteristics,  medical 
and  other  problems  of  persons  visiting 
physicians,  and  the  physicians' 
diagnoses,  treatment,  and  disposition 
decisions  made  during  such  visits  as 
obtained  from  physicians  during 
randomly  assigned  one-week  survey 
periods;  (3)  the  demographic 
characteristics  administrative 
information  (admission  and  discharge 
dates,  discharge  status,  and  medical 
record  number),  and  medical 
information  (diagnoses  and  surgical 
procedures)  abstracted  from  the  face 
sheet  of  short-stay  hospital  medical 
records;  (4)  records  of  family  planning 
medical  services  provided  by  the  clinics 
participating  in  a  nationwide  sample 
survey  reportmg  system,  the 
demographic  and  socioeconomic 
characteristics,  including  education  and 
welfare  status,  of  the  recipients  of  these 
services,  and  the  extent  to  which  these 
services  (excluding  physicians'  offices) 
are  funded  by  Federal  grants. 

In  many  cases,  these  records  do  not 
contain  individual  identifiers  when  they 
come  under  control  of  the  National 
Center  for  Health  Statistics;  they  carry 
only  sequence  numbers,  which  only  the 
originating  agency  would  be  able  to 
translate  into  a  personal  identifier— and 
even  then,  not  in  all  cases.  Names  of 
residents  and  staff  of  nursing  homes  and 
patients  of  physicians  are  listed  on 
separated  forms  for  sampling  purposes 
only  and  are  not  included  in  the  final 
statistical  records. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act.  Section 
306(b)  (42  U.S.C.  242k). 

PURPOSE(S) 

The  data  are  used  for  statistical 
purposes  only,  as  specified  by  statute. 
Section  308(d)  of  42  U.S.C.  242m.  Uses 
within  the  Department  include  the 
preparation  of  aggregated  data  in  the 
form  of  statistical  tables  for  publication, 
analysis  and  interpretation  to  meet  the 
legislative  mandates  of  42  U.S.C.  242k. 
i.e..  collection  of  statistics  on  the 
utilization  of  health  ser\-ices,  including 
the  utilization  of:  (1)  Long-term  care 
services  and  nursing  home  facilities  to 
determine  levels  of  illness  and 
disability,  effects  on  the  se.-viced 
population,  and  the  costs  of  care;  [2] 


ambulatory  health  services  by 
specialties  and  types  of  practice  of  the 
health  professionals  providing  such 
services;  (3)  short-stay  hospitals  to 
determine  characteristics  of  patients, 
length  of  stay,  diagnosis  and  surgical 
operations,  and  utilization  patterns  of 
care  in  hospitals  of  different  size  and 
ownership;  (4)  family  planning  facilities 
to  provide  statistics  on  the  size  of  and 
services  dispensed  by  these  facilities, 
the  numbers  and  characteristics  of 
family  planning  patients,  the  overall 
proportion  of  the  "target  population" 
which  is  being  reached  by  family 
planning  programs  on  a  national  scale, 
and  the  like.  The  family  planning  data 
are  distributed  to  the  Deputy  Assistant 
Secretary  for  Population  Affairs.  DHHS. 
and  the  Bureau  of  Community  Health 
Services  in  the  Health  Resources  and 
Services  Administration  for  the  purpose 
of  executing  national  family  planning 
programs. 

ROUTINE  uses  OP  RKCOKOS  MAIMTAINED  IN 
TNt  SYSTIM,  WCUJOIMO  CATtOOMES  OF 
USERS  AND  THt  PURPOSES  OP  SUCM  USES: 

The  data  are  disseminated  in  forms 
which  do  not  permit  the  identification  of 
individuals,  such  as  publications  of 
statistical  tables,  special  requested 
tabulations,  and  public  use  computer 
tapes.  These  are  communicated  to 
interested  persons  outside  DHHS,  such 
as  members  of  Congress  and  their  staffs, 
other  executive  branch  agencies, 
universities  and  medical  schools,  state 
and  local  health  planning  agencies, 
private  foundations,  etc.  The  findings 
are  used  by  demographers,  sociologists, 
health  statisticians,  epidemiologists, 
medical  educators,  health  planners, 
other  scholars,  and  concerned  citizens, 
to  evaluate  health  matters,  make 
determinations  on  needs  for  legislation, 
appropriations,  new  service  programs, 
and  the  like. 

POUCHES  AND  PRACTICES  FOR  STORMO 

RCTRiEviNa,  Acccssma,  RETAmma,  and 

OISPOSINQ  OP  RCCdlDS  IN  THE  SYSTEM: 
STORAGE: 

Paper  files  and  magnetic  tapes. 

RrrwiEVABiLmr: 

Data  are  retrieved  by  individual 
identifier  only  in  the  editing  stage  of 
data  processing  and  only  for  the  purpose 
of  correcting  errors  in  the  recording  of 
information.  Original  survey  records  are 
reviewed  for  accuracy  and  edited,  then 
data  (without  personal  identifiers  such 
as  name  or  Social  Security  Number)  are 
transferred  to  magnetic  tape. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
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appropriate  for  the  particular  records 
maintained.  NCHS  and  its  contractors 
implement  personnel,  physical,  and 
procedural  safeguards  as  follows: 

1.  Authorized  Users:  Persons 
authorized  and  needing  to  use  the 
records,  including  project  directors, 
contract  officers,  interviewers,  analysts, 
statisticians,  statistical  clerks,  and  key 
punch  operators  on  the  staffs  of  the 
Center  and  the  contractors. 

2.  Physical  Safeguards:  The  manual 
portions  of  the  records  are  stored  in 
locked  files  or  offices  when  not  in  use. 
(The  automated  portions  of  the  records 
do  not  contain  individually  identifiable 
data.  Because  they  are  not  subject  to  the 
Privacy  Act,  descriptions  of  the 
computer  safeguards  used  are  not 
included  in  this  notice.)  Access  to  the 
buildings  in  which  the  manual  records 
are  stored  is  controlled  by  special  entry 
devices  and  24-hour  security  guards. 

3.  Procedural  safeguards:  All 
employees  of  NCHS  and  contractor 
personnel  with  access  of  NCHS  records 
are  required,  as  a  condition  of 
employment,  to  sign  an  affidavit  binding 
them  to  nondisclosure  of  individually 
identifiable  information;  periodic 
training  sessions  are  conducted  to 
reinforce  the  confidentiality  restrictions. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records.  Privacy 
Act  requirements  are  specifically 
included  in  contracts  for  survey  and 
research  activities  related  to  this 
system.  The  HHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements. 

These  safeguards  are  in  accordance 
with  chapter  45-13,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  of  the  HHS  General 
Administration  Manual;  supplementary 
chapter  PHS.hf:  45-13;  the  National 
Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  312);  and  the 
NCHS  Staff  Manual  on  Confidentiality. 

RETEimON  ANO  disposal: 

The  original  records  are  retained  in 
office  files  of  NCHS  or  NCHS 
contractors  for  two  years.  The 
procedure  for  family  planning  records 
differs  in  that  the  original  documents  are 
retained  in  office  files  for  only  two 
months.  In  all  instances,  the  original 
records  are  then  sent  to  the  Federal 
Records  Center  where  they  are  stored 
for  five  years. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Director.  National  Center  for  Health 
Statistics,  Center  Building,  Room  2-19, 


3700  East-West  Highway.  Hyattsville, 
Maryland  20782. 

NOTIFICATION  PHOCEDURC: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address. 

RECORD  Access  PROCEDURE: 

Access  to  record  systems  which  have 
been  granted  an  exemption  from  the 
Privacy  Act  access  requirement  may  be 
made  at  the  discretion  of  the  System 
Manager.  Positive  identification  is 
required  from  anyone  seeking  access. 
Appeal  of  access  refusal  may  be  made 
to  the  Director,  Office  of  Management. 
Public  Health  Service.  An  individual 
may  also  request  an  accounting  of 
disclosures  of  his/her  record,  if  any. 

CONTEST1NO  RECORD  PROCEDURES: 

If  access  has  been  granted,  contact 
the  System  Manager  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Hospitals,  physicians,  clinics,  nursing 
homes,  and  other  providers  of  health 
care. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  THE  ACT: 

With  respect  to  this  system  of  records, 
exemption  has  been  granted  from  the 
requirements  contained  in  Subsections 
552(a)(3),  (d)(1)  through  (4),  and  (e)(4)(G) 
and  (H),  in  accordance  with  provisions 
of  Subsections  552a  (k)(4)  of  the  Privacy 
Act  of  1974.  The  reason  for  this 
exemption  is  that  this  system  contains 
only  records  required  by  statute  to  be 
maintained  and  used  solely  as  statistical 
records.  The  exemption  was  published 
in  the  Federal  Register,  September  11, 
1978,  page  40229. 
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Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS);  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA). 

action:  ADAMHA  is  publishing  this 
document  to  meet  the  requirements  of 
Section  3(e)(4)  of  the  Privacy  Act  (5 
U.S.C.  552a),  as  amended  by  the 


Congressional  Reports  Elimination  Act 
of  1982  (Pub.  L.  97-375),  providing  for 
annual  publication  of  the  existence  and 
character  of  revised  systems  of  records 
which  are  subject  to  the  Act. 

SUMMARY:  The  preamble  summarizes 
significant  changes  to  systems  of 
individually  identifiable  records  which 
have  occurred  since  the  due  date  for 
submissions  to  the  1982  annual 
republication  (August  13, 1982). 

SUPPLEMENTARY  INFORMATION: 

ADAMHA  has  reviewed  all  of  its 
systems  of  records  and  has  made  minor 
editorial  changes  to  many  systems. 
However,  ADAMHA  is  only 
republishing  those  systems  which  have 
changes  affecting  the  public's  right  and 
need  to  know  in  compliance  with  the 
Congressional  Reports  Elimination  Act 
of  1982. 

1.  Changes 

Changes  appearing  in  this  year's 
publication  include,  but  are  not 
necessarily  limited  to,  the  following: 

a.  Inclusion  of  the  notification 
procedures  for  accessing  children's 
records  in  system  notice  09-30-0005, 
"Saint  Elizabeths  Hospital  Research 
Subjects  Data  Record,  HHS/ADAMHA/ 
NIMH,"  and  a  change  in  the  title  of  the 
System  Manager. 

b.  In  system  notice  09-30-0008,  "Saint 
Elizabeths  Hospital  Social  Services 
Record  System,  HHS/ADAMHA/ 
NIMH,"  revision  of  routine  use  number  6 
to  clarify  the  purpose  for  contracting 
with  private  firm  and  deletion  of  a 
obsolete  routine  use  to  disclose  a  record 
otherwise  exempt  from  mandatory 
disclosure  where  the  appropriate  official 
of  the  Department  determines  it  is  in  the 
public  interest  to  do  so. 

c.  Revision  of  routine  use  number  3  in 
system  notice  09-30-0028,  "Saint 
Elizabeths  Hospital  General  Medical/ 
Clinical  Records  System  and  Related 
Indexes.  HHS/ADAMHA/NIMH,"  to 
specify  who  is  considered  "authorized 
parties,  who  have  legitimate  interest  in 
the  patient,"  as  previously  published. 

d.  Clarification  of  the  Safeguards  by 
reformatting  the  language;  the 
Notification  Procedures  and  Record 
Acce.ss  Procedures  by  adding  additional 
language;  and  of  the  authority  through 
an  editorial  change. 

2.  New  Systems  Not  in  1983  Publication 

09-30-0046,  "Survey  of  Alcohol  Use 
Among  Youth  and  Young  Adults.  HHS/ 
ADAMHA/NIAAA,"  published 
February  17, 1984,  Federal  Register  (FR), 
Vol.  49,  No.  34.  pp.  6180-6182. 
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3.  System  Notices  Deleted 

No  system  notices  have  been  deleted. 
ADAMHA  is  only  republishing  those 
systems  of  records  that  have  been 
changed.  Each  system,  v^rith  the 
exception  of  two  systems  which  have 
not  been  changed  since  the  1982  annual 
publication  and  one  system  in  which  a 
major  alteration  was  made  just  prior  to 
the  1982  annual  publication,  was  last 
published  in  the  Federal  Register, 
November  29,  1983,  Vol.  48,  No.  230.  pp. 
53795-53833.  The  two  systems  which 
had  no  changes  since  the  1982 
publication  were  last  published  in  the 
Federal  Register,  October  13, 1982,  Vol. 
47,  No.  198.  pp.  45427-45468.  These 
systems  are  system  09-30-0026,  "Saint 
Elizabeths  Hospital  Research  Project 
Records,  HHS/ADAMHA/NIMH,"  and 
system  09-30-0035,  'Three  Mile  Island 
Mental  Health  Survey  Respondents 
Record,  HHS/ADAMHA/NIMH."  The 
system  which  underwent  a  major 
alteration  just  prior  to  the  1983  annual 
publication  is  system  09-30-0041, 
"Subject  Participants  in  Drug  Abuse 
Research  Studies  Supporting  New  Drug 
Applications,  HHS/ADAMHA/NIDA." 
published  in  the  Federal  Register.  June  9, 
1983,  Vol.  48,  No.  112,  pp.  26672-26674. 
4.  Readers  who  notice  any  errors  or 
omissions  in  ADAMHA  system  notices 
are  invited  to  bring  them  to  my  attention 
at  the  following  address:  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration,  5600  Fishers  Lane. 
Room  12-105,  Rockville,  Maryland 
20857. 

Dated:  August  28.  1984. 
loseph  R.  Leone, 

Executive  Officer.  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 

5.  Table  of  Contents 

The  following  is  a  Hst  of  system 
notices  which  ADAMHA  currently 
maintains. 

09-30-0002     Statistical  Research  Data  on 
Adolescent  Runaways  in  Prince  Georges 
County,  MD.,  1962-65,  HHS/ ADAMHA/ 
NIMH 

09-30-0003     Medical  Records  Files  of 

Patients  Seen  in  Therapy  Programs  of  the 
Mental  Health  Study  Center.  HHS/ 
ADAMHA /.MNfH 

09-30-0004     Intramural  Respdrnh  Program 
Records  of  Research  Performed  on  In- 
and  Out-Patients  with  Various  Types  of 
Mental  Illness,  HHS/ ADAMHA /n'IMH 

•09-30-0005     Saint  Elizabeths  Hospital 
Research  Subjects  Data  Records,  HHS/ 
ADAMHA/NIMH 

09-30-0006     Saint  Elizabeths  Hospital 

Medical  Support  Programs  File  System, 
HHSyADAMHA/NIMH 

09-30-0007     Saint  Elizabeth  Hospital  Clinical 
Support  Services  Record  System,  HHS/ 
ADAMHA/NIMH 


•09-30-0006    Saint  Elizabeths  Ho»pital 
Social  Services  Record  System.  HHS/ 
ADAMHA/NIMH 
09-30-0009    Saint  Elizabetiu  Hospitai 

Multidisdplinary  Raw  DatA  CanMiltaUon 
Files  HHS/ADAMHA/NIMH 
09-30-0010    Saint  Elizabeths  Hospital 
[uvenile  Education  Monitoring  System. 
HHS/ADAMHA/NIMH 
09-30-0011     Saint  Elizabeths  Hospital 
Emergency  Psychiatric  Service  Non- 
Admission  File  System.  HHS/ 
ADAMHA/NIMH 
09-30-0012     Saint  Elizabeths  Hospital  Pre- 
Service  Education  Record*.  HHS/ 
ADAMHA/NIMH 
09-30-0013    Saint  Elizabeths  Hospital 
Training  Videotape  Records,  HHS/ 
ADAMHA/NIMH 
09-30-0014    Saint  Elizabeths  Hospital 
Financial  System.  HHS/ADAMHA/ 
NIMH 
09-30-0015    Saint  Elizabeths  Hospital 
General  Security  System.  HHS/ 
ADAMHA/NIMH 
09-30-0016     Saint  Elizabeths  Hospital 
Patients'  Personal  Property  Record 
System,  HHS/ADAMHA/NIMH 
09-30-0017    Saint  Elizabeths  Hospital  Legal 
Office  Record  System.  HHS/ADAMHA/ 
NIMH 
09-30-0018    Saint  Elizabeths  Hospital  Area 
D  Community  Mental  Health  Center 
Citizens  Advisory  Group  Records.  HHS/ 
ADAMHA/NIMH 
09-30-0019    Saint  Elizabeths  Hospital  Court- 
Ordered  Forensic  Investigatory  Materials 
File.  HHS/ADAMHA/NIMH 
09-30-0020    Administrative  Records  on 
Civilly  Committed  Drug  Abusers  under 
the  Narcotic  Addict  Rehabilitation  Act. 
HHS/ADAMHA/NIDA 
09-30-0021    Patient  Medical  Records  on  PHS 
Beneficaries  1935-1974  and  Civilly 
Committed  Narcotic  Addicts  1967-1978 
Treated  at  the  WS  Hospitals,  Fort 
Worth,  Texas  and  Lexington,  Kentucky, 
HHS/ADAMHA/NIDA 
09-30-0022    National  Institute  on  Drug 
Abuse  Addiction  Research  Center 
Federal  Prisoner  and  .Non-Wsoner 
Patient  Files,  HHS/ADAMHA/NIDA 
09-30-0023    Records  of  Contracts  Awarded 

to  Individuals,  HHS/ADAMHA/OA 
09-30-0024     Saint  Elizabeths  Hospital 

General  Administrative  Record  System 
HHS/ADAMHA/NIMH 
09-30-0026    Saint  Elizabeths  Hospital 
Research  Project  Records.  HHS/ 
ADAMHA/NIMH 
09-30-0027     Grants:  Research,  Research 
Training,  Research  Scientist 
Development,  Education,  Demonstration, 
Fellowships.  Clinical  Training. 
Community  Services,  Cooperative 
Agreements,  HHS/ADAMHA/OA 
•09-30-0028     Saint  Elizabeths  HospiUl 
General  Medical/Clinical  Records 
System  and  Related  Indexes,  HHS/ 
ADAMHA/NIMH 
09-30-0029    Records  of  Guest  Workers, 
HHS/ADAMHA/OA 


'These  lyitems  of  recordi  have  been  changed 
during  this  year  »  review  and  are  being  republished 
below 


09-30-0030    Records  of  Visiting  FeDows. 

HHS/ADAMHA/OA 
09-90-0031    Saint  Bhzabedu  Hoapital 

ManiflBMil  InfwMtioo  Rgpartag 

System,  HHS/ADAMHA/NIMH 
09-30-0033    ConMpowleooe  Filet.  HHS/ 

ADAMHA/OA 
09-30-0035    Thjw  Mile  Island  Mental  Health 

Survey  Respondents  Record.  HHS/ 

ADAMHA/NIMH 
09-30-0036    Mental  Health  Epidemiologic 

and  Biometric  Research  Data.  HHS/ 

ADAK«A/N1MH 
09-30-0037    Psjrchothenpy  of  Opiale- 

Dependenf  Individnak.  HHS/ADAMHA/ 

NIMH 
09-30-0038    Subiect-Partjcipants  in 

Phannacoiinetic  Studies  on  Drugs  of 

Abuse,  HHS/ADAMHA/NIDA 
09-30-0039    Drug  Abuse  Treetment  Outcome 

Prospective  Study  (TOPS).  HHS/ 

ADAMHA/NTDA 
09-30-0041     Subject-Participants  in  Drug 

Abuse  Research  Stndies  Supporting  New 

Drug  Applications,  HHS/ADAMHA/ 

KIDA 
09-30-0043     Shipment  Rectmis  of  Drugs  of 

Abuse  to  Authorized  Resesrsbers.  HHS/ 

ADAMHA/NIDA 
09-30-0046    Survey  of  Alcohol  Use  Among 

Youth  and  Young  AdulU,  HHS/ 

ADAMHA/NIAAA 

09-30-0005 

SYSTEM  MAMC 

Saint  Elizabeths  Hospital  Research 
Subjects  Data  Record.  HHS/ADAMHA/ 

NIMH. 

sccumrv  CLASsmcATiOic 

None. 

tYSTui  location: 

Saint  Elizabeths  Hospital 
Washington,  D.C  20032  AND 
Washington  National  Records  Center 
4205  Suitland  Road 
Washington.  D.C,  20409 

CATEoomes  of  immvsuals  covkhb)  mv  tmi 
systcm: 

Persons  participating  in  approved 
research  studies  at  Samt  Elizabeths 
Hospital  in  the  following  categories:  (1) 
Inpatients,  outpatients,  and  relations  of 
patients;  (2)  hospital  staff  including 
stipended  trainees;  and  (3)  non-hospital 
related  subjects. 

CATCOOmES  OF  RECOKOS  IN  T>«  tYtTBC 

Record  categories  include:  data  from 
interviews,  medical  and  non-medical 
test  and  laboratory  data,  self-report 
information,  informant  observation  data, 
and  data  from  previous  records. 

authomrv  fon  mamtenamcc  of  the 
system: 

Public  Health  Service  Act.  Section  301 
(42  U.S.C.  241). 
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Purposes  include:  data  analysis;  case 
study  illustration;  hypothesis  generating 
study;  subject  reimbursement; 
diagnosing  and  treating  mental 
disorders,  and  improving  diagnostic  and 
treatment  methods:  generating  new 
knowledge  about  the  nature  and  causes 
of  mental  and  emotional  illneses.  and 
about  rehabilitating  the  mentally  ill; 
generating  new  knowledge  about  human 
behavior  program  evaluation  and 
assessment;  and  historical  research. 

1.  Records  are  routinely  disclosed  to 
qualified  physicians  for  the  purpose  of 
obtaining  medical  background  data. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  tiie  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g.,  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individuals). 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that 
additional  exposure  of  the  record 
might  bring; 

(c)  Has  required  the  recipient  to  --  (1) 
establish  reasonable  administrative, 


technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or 
disclosure  of  the  record,  and  (2) 
remove  or  destroy  the  information 
that  identifies  the  individual  at  the 
earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient 
has  presented  adequate  justification 
of  a  research  or  health  nature  for 
retaining  such  information,  and  (3) 
make  no  further  use  or  disclosure  of 
the  record  except  --  (A)  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (B)  for  use  in 
another  research  project,  under  these 
same  conditions,  and  with  written 
authorization  of  the  Department,  (C) 
for  disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable 
research  subjects  to  be  identified  is 
removed  or  destroyed  at  the  earliest 
opportunity  consistent  with  the 
purpose  of  the  audit,  or  (D)  when 
required  by  law; 
(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of.  and  willingness  to 
abide  by  these  provisions. 

stokaqe:  I 

Written  documents  and  photographs 
are  in  file  folders  and  filing  cabinets; 
audio  and  video  tape  reels  are  in  storage 
cabinets. 

RETmEVABIUTY: 

System  is  filed  by  name,  code,  and/or 
hospital  case  number  of  subject,  dates 
when  research  was  conducted,  research 
program  area,  and  primary  investigator. 

SAFEGUARDS: 

Safeguards: 

1.  Authorized  Users:  Access  to 
research  files  is  limited  to  authorized 
researchers  and  medical  staff. 

2.  Physical  Safeguards:  File  folders  are 
kept  in  locked  storage  cabinets.  Fire  and 
life  safety  codes  are  strictly  enforced. 
Offices  are  locked  when  not  in  use. 
Offices  are  monitored  by  security  guards 
at  night  and  on  weekends. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel.  An  employee 
picture  I.D.  program  is  in  effect.  Access 
to  records  is  strictly  limited  to  those 
staff  members  trained  in  accordance 
with  the  Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual.  Records  may  be 


retired  to  a  Federal  Records  Center  and 

subsequently  disposed  of  in  accordance 

with  the  Federal  Records  Disposal 

Schedule. 

Director,  Overholsen  Division  of 

Training 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

NOTIFICATION  PROCEOURC: 

To  determine  if  a  record  exists, 
contact 

Privacy  Act  Coordinator 
Office  of  the  Director,  Overholsen 

Division  of  Training 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

Provide  a  notarized  signature  if 
request  is  by  mail,  or  suitable 
identification  if  request  is  made  in 
person. 

All  of  the  following  data  must  be 
provided  when  requesting  notification: 

(a)  Full  name,  date  and  place  of  birth; 

(b)  Inclusive  dates  of  participation  in  the 
research  study; 

(c)  Type  of  research  study; 

(d)  Location  of  the  unit  where  research 
was  conducted; 

(e)  Name  of  primary  investigator; 

(f)  The  status  of  the  requester  with 
respect  to  the  hospital,  e.g..  in-patient, 
out-patient,  former  patient,  staffer 
trainee,  or  non-hospital  related 
subject; 

(g)  If  possible,  in  the  case  of  patients, 
the  hospital  number.  A  parent  or 
guardian  who  requests  notification  of 
or  access  to  a  child's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or 
guardian  must  verify  relationship  to 
the  child  as  well  as  proof  of  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 
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RECORD  SOUNCC  CA1 

Information  is  obtained  from  research 
subjects,  observers,  previous  records, 
and  test  results. 

SYf TEMS  EXEMPTED  niOM  CERTAIN 
PROVISIONS  or  THE  ACT: 

None. 
09-30-($008 

SYSTEM  name: 

Saint  Elizabeths  Hospital  Social 
Services  Record  System.  HHS/ 
ADAMHA/NIMH. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

A  widely  decentralized  system  at 
Saint  Elizabeths  Hospital  (SEH). 
Individual  records  are  kept  in  the  offices 
of  social  workers  responsible  for 
patients  on  the  rolls  of  the  various 
Hospital  Divisions.  Social  workers' 
offices  are  located  in  each  inpatient  and 
outpatient  division  or  clinic  at  Saint 
Elizabeths  Hospital,  Washington,  D.C. 
20032.  Records  of  individuals  in 
transiticjn  programs  may  be  located  at 
contractor  sites.  For  a  current  listing  of 
contractor  sites,  contact  the  System 
Manager.  Inactive  records  are  stored  at 
Washington  National  Records  Center, 
4205  Suitiand  Road,  Washington,  D.C. 
20409. 


CATEGORIES  Of  WMMVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  past  and  present  patients  on  the 
rolls  of  Saint  Elizabeths  Hospital;  home 
sponsors:  caretakers;  owners  and 
operators  of  facilities  providing  services 
to  patients. 

CATEOORIES  Of  RECORDS  IN  THE  SYSTEM: 

Files  on  inpatients  and  outpatients 
containing  demographic  data;  social 
workers'^  contact  with  families  and  the 
community  including  social,  marital  and 
family  status,  job  status;  identifying 
information  containing  name,  address, 
telephone  numbers,  social  security 
numbers,  Medicaid  numbers,  date  of 
birth,  legal  status,  financial  information, 
hospital  number,  Veterans 
Administration  numbers.  Health 
Insurance  numbers,  Civil  Service 
Numbers,  family  composition;  statement 
on  background,  names  of  relatives, 
conservators  with  addresses  and 
telephone  numbers;  correspondence  sent 
other  agencies;  information  regarding 
psychiatric  and  medical  condition; 
social  histories;  progress  notes  (carbon 
copies  of  notes  may  be  placed  in  ward 
chart)  hand  written  progress  notes  not  in 
chart,  return  to  hospital  notes,  intervsl 


histories,  placement  and  planning  notes; 
information  regarding  psychiatric  and 
medical  condition,  financial  resources, 
treatment  plans,  correspondence  to 
relatives,  friends,  other  agencies,  etc. 
Telephone  interviews  or  conversations, 
incident  reports  and  copies  of  reportable 
occurrences,  group  therapies  and 
individual  therapies  by  social  workers, 
daycare  status  and  group  activities, 
religious  histories;  intra-agency 
evaluative  and  assessment  data  and 
reports  received  from  other  sources. 
outside  agencies  that  provide  supportive 
services:  essential  information  regarding 
services  sought  or  received. 

AUTHOMmr  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

24  U.S.C.  161.  et  seq.;  HospitaHzation 
of  the  Mentally  III  Act,  21  DC  Code  562. 

PURPOSES): 

Information  is  used: 

1.  In  planning  to  assess  the  patient's 
overall  ability  to  be  placed  and  to 
adjust  or  function  in  the  type  of 
environment  to  which  he  or  she  has 
been  referred. 

2.  For  accountability  to  other  hospital 
personnel  and  reference  for  recording 
or  sharing  information  with  staff  and 
other  necessary  persons  upon  request. 

3.  To  share  information  with  team, 
reference  for  casework  services  and 
reference  for  completing  forms. 

4.  To  monitor  patient's  progress  and 
periodically  assess  placement 
situations  in  outplacement  facilities. 
To  monitor  outplacement  facilities 
outside  the  hospital  and  assist  in 
placement  of  patients  by  providing 
accurate,  up-to-date  information 
regarding  available  facilities;  and  to 
determine  the  status  of  compliance  of 
a  facility  with  certain  standards 
through  appropriate  licensing 
agencies.  To  familiarize  staff  with 
outplacement  facilities.  To  assess 
outplacement  operators, 
administrators  or  owners  ability  to 
provide  the  level  of  care  needed  by 
individual  patients.  To  share  patient's 
background  and  appropriate 
information  with  outplacement 
owners,  operators  and  sponsors. 

5.  To  expedite  family  involvement  in 
planning  patient  care  and  to  expedite 
mobilization  of  conununity  resources 
on  behalf  of  the  patient. 

6.  As  a  resource  in  diagnosis,  treatment, 
planning  prognosis  goals  and 
communication  with  other  disciplines. 

7.  As  resource  material  gathered  by  the 
social  workers  used  to  prepare 
narrative  summaries  for  the  patient's 
medical  records. 


8.  To  keep  informed  about  social 
services  provided  patients;  patient 
problem  areas  in  the  unit  for  purpose 
of  evaluatiiQ  services  provided  and 
need  for  action,  and  for  reporting  to 
the  Clinical  Directors  or  person  in 
charge  of  service. 

9.  As  resource  material  for  diagnostic 
planning  and  implementation  of 
treatment  plan  and  documentation  of 
services  offered. 

10.  For  reference  in  order  to  complete 
summaries  for  medical  records;  to 
have  readily  available  pertinent 
information  wdth  which  to  respond  to 
personal  and  tel^>hone  contacts;  to 
provide  needed  information  to 
hospital  stafi,  offidais  of  other 
agencies  reponsible  for  the  provision 
of  adjunct  services. 

11.  To  provide  inaervice  training  for 
continued  professional  development 

12.  To  provide  Hospital  8ta£f  and 
patients  with  easential  infosTnation  for 
selecting  appropriate  Irving 
arrangements  for  patients  in  the 
community. 

13.  To  provide  information  to  placement 
workers  from  other  community 
service  organizations  in  order  to 
facilitate  patient  placements  and  to 
develop  necessary  community  stippori 
services. 

14.  To  serve  as  a  uniform  system  for 
location  of  staff,  indication  of 
qualifications  and  areas  of 
responsibility,  in  order  to  assist  in 
provision  of  resources  (financial  and 
other)  to  patients. 

ROUTINS  USaS  Of  HMCMM  SUMfTMHiD  M 

THE  SYsrm,  MOJUONM  CATsaoan  Of 

USERS  AND  TNi  fMWOSCS  Of  SUCH  USES: 

1.  Information  is  routinely  disclosed  to 
the  following  sources  for  the  purposes  of 
obtaining  financial  assistance  for 
patients,  locating  community  recreation 
resources,  providing  )ob  placement  and 
training  for  patients,  securing  alternative 
placements  in  other  institutions, 
providing  education,  securing  Hving  and 
care  arrangements  and  aiding  in 
foUowup  care,  and  providing  required 
reports  to  court,  state  government  or 
Federal  government  agencies: 

a.  Foster  home  sponsors,  caretakers, 
owners  and  operators  of  facilities 
providing  services  to  patients 

b.  Agencies  of  the  District  of  Columbia 
Government 

c.  The  Superior  Court  for  the  District  of 
Columbia 

d.  The  United  States  District  Court  for 
the  District  of  Columbia 

e.  The  Veteran's  Administration 

f.  The  Office  of  Personnel  Management 

g.  Anchor  Mental  Health  Association 


h.  Stale  Departments  of  Social  Services 
throughout  the  United  States; 

2.  Information  disclosed  routinely  to 
persons,  who  are  not  employees  of  SEH, 
on  a  need  to  know  basis,  who  have  a 
responsibility  for  the  care  and  treatment 
of  patients  of  SEH. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use.  to  the  appropriate 
agency,  whether  Federal  (e.g.. 
Department  of  Justice),  State  or  local 
(e.g..  State  and  local  licensing  boards] 
charged  with  the  responsiblity  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto.  i 

4.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  'routine 
use'  to  a  Federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessary  to  obtain  a  record 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

5.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  will  make  such 
records  available. 

6.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  providing  supportive 
services  to  patients.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department; 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that 


additional  exposure  of  the  record 
might  bring; 

(c)  Has  required  the  recipient  to  ■-  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or 
disclosure  of  the  record,  and  (2) 
remove  or  destroy  the  information 
that  identifies  the  individual  at  the 
earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient 
has  presented  adequate  justification 
of  a  research  or  health  nature  for 
retaining  such  information,  and  (3) 
make  no  further  use  or  disclosure  of 
the  record  except  -  (a)  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (b)  for  use  in 
another  research  project  under  these 
same  conditions,  and  with  written 
authorization  of  the  Department,  (c) 
for  disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable 
research  subjects  to  be  identified  is 
removed  or  destroyed  at  the  earliest 
opportunity  consistent  with  the 
purpose  of  the  audit,  or  (d)  when 
required  by  law; 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

8.  Disclosures  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

9.  Disclosures  may  be  made  in  the 
course  of  employee  discipline  or 
competence  determination  proceedings 
to  parties  involved  in  the  proceedings 
such  as  police,  attorneys,  and  Office  of 
Personnel  Management  employees. 

10.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

11.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 


Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g.,  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual). 

POUCIES  AND  ?PACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Index  cards,  file  folders,  logs, 
notebooks.  Rolodex,  and  Kardex. 

retrievabiuty: 

By  patient's  name  and  staffs  name. 

SAFEGUARDS: 

Safeguards: 

1.  Authorized  Users;  Access  is 
restricted  to  authorized  social  workers 
and  support  staff. 

2.  Physical  Safeguards;  File  folders  are 
kept  in  locked  desks  or  file  cabinets  in 
social  workers'  offices.  Offices  are 
locked  when  not  occupied.  Fire  and  life 
safety  codes  are  strictly  enforced. 

3.  Procedural  Safeguards;  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel.  Access  to 
records  is  strictly  limited  to  those  staff 
members  trained  in  accordance  with  the 
Privacy  Act.  An  employee  picture  I.D. 
program  is  in  effect.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  project  officer  and  permitted  by  the 
Privacy  Act.  Privacy  Act  requirements 
are  specifically  included  in  contracts 
related  to  this  system.  The  project 
officer,  contract  officer  and  staff  of  the 
SEH  Outplacement  Office  oversee 
compliance  with  these  requirements. 

4.  Implementation  Guidelines;  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf;  45-13  in  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAU 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
ADAMHA  Records  Control  Schedule. 
The  records  control  schedule  and 
disposal  standard  for  these  records  may 
be  obtained  by  writing  the  System 
Manager  at  the  address  below. 
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SYSTEM  MANAQER(S)  AND  AODKCSS: 

Director  of  Social  Services 

A  Building,  Room  221  Saint  Elizabeths 

Hospital 
Washington,  D.C.  20032 

NOTIFICATIOfJ  PROCEDURE: 

Active  or  discharged  patients  in  this 
system  of  records  may  learn  if  a  record 
exists  upon  written  request,  with 
notarized  signature  if  request  is  made  by 
mail,  or  with  suitable  identification  if 
request  is  made  in  person,  directed  to: 
Privacy  Act  Coordinator 
Office  of  the  Director  of  Social  Services 
A  Building,  Room  221 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 
All  of  the  following  information  must  be 

provided  when  requesting 

notification; 
(a)  Full  name; 
fb)  The  approximate  dates  of  contact 

with  the  hospital; 

(c)  The  nature  of  the  material  desired; 

(d)  Hospital  number,  if  possible. 

A  parent  or  guardian  who  requests 
notification  of  a  child's/incompetent 
person's  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child/incompetent 
person  as  well  as  his/her  own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  content  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Past  and  present  patients  of  Saint 
Elizabeths  Hospital,  home  sponsors, 
caretakers,  owners,  and  operators  of 
facilities  providing  services  to  Saint 
Elizabeths  patients,  other  employees  of 
Saint  Elizabeths  Hospital,  employees  of 
various  agencies  of  the  District  of 
Columbia  and  the  United  States. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT 

None. 


09-30-0028 

SYSTCM  NAME: 

Saint  Elizabeths  Hospital  General 
Medical/Clinical  Records  System  and 
Related  Indexes.  HHS/ADAMHA/ 
NIMH. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  location: 

This  is  a  widely  decentralized  system 
of  records.  Inactive  patient  records  are 
located  in  the  basement  of  the  Dix 
Building.  Active  patient  records  are 
located  in  the  division  where  the  patient 
IS  residing,  including  possibly  contractor 
locations.  A  current  listing  of  contractor 
sites  is  available  from  the  System 
Manager.  Saint  Elizabeths  Hospital 
clinical  divisions  are  listed  below  under 
System  Manager.  Inactive  records  may 
also  be  stored  at  the  Washington 
National  Records  Center.  4205  Suitland 
Road,  Washington,  DC.  20409. 

categories  of  individuals  covered  by  THE 
SYSTEM: 

All  past  and  present  patients  of  Saint 
Elizabeths  Hospital. 

categories  of  records  in  the  system: 

Inpatient  and  outpatient  psychiatric 
medical/clinical  records.  The  medical/ 
clinical  record  contains  identifying  data 
(name,  date  and  place  of  birth,  age,  sex, 
race,  marital  status,  legal  category, 
social  security  number,  leave  and 
residential  status,  admission  and 
discharge  dates,  identification  of 
relatives  and  hospital  idenbfication 
number)  and  medical/clinical 
information  (physician's  admission  note, 
results  of  physical  examinations, 
descriptions  of  patient's  present  and 
past  physical  and  mental  health, 
diagnosis,  prognosis,  consultant's 
opinions,  social  history,  treatment  plan, 
results  of  diagnostic  tests  and 
procedures,  notes  of  patient's  response 
to  treatment,  progress  notes,  nurses' 
notes,  incident  reports,  and  reports  or 
notes  of  others  who  contributed  to  a 
patient's  treatment  and/or  social  work 
efforts,  and  correspondence  with  Saint 
Elizabeths  Hospital  concerning  such  a 
patient. 

AUTHORmr  FOR  maintenance  of  the 
system: 

24  U.S.C.  161,  et  seq.;  Hospitalization 
of  the  Mentally  HI  Act.  21  DC  Code  562. 

PURPOSE(S): 

1.  To  document  a  patient's  illness,  chief 
complaint,  history,  physical 
examination,  diagnostic  test  and 
procedure  reports,  to  plan  treatment 


whether  as  an  inpatient  or  an 
outpatient. 

2.  To  promote  continuity  of  care  for 
foUowup  of  Ireatment;  for  reference 
upon  future  treatment  and  care. 

3.  To  provide  a  basis  for  reports 
mandatory  under  Federal  and  local 
laws. 

4.  In  some  instances,  to  provide  a  basis 
for  action  in  the  course  of  employee 
discipline  or  competence 
determination  proceedings. 

5.  To  transact  hospital  business  in  filing 
insurance  claims,  verification  of 
patient's  competency,  disability,  or 
retirement  benefits,  verification  of 
leave  status  and  residence. 

6.  To  serve  as  a  basis  for  hospital 
administrative  planning  and 
evaluation  of  its  programs. 

7.  To  serve  as  impersonal  documents  for 
the  hospital  staff  continuing  education 
and  studies. 

8.  To  be  used  by  hospital  staff  for 
assessment  of  the  quality  of 
treatment,  for  medical  audit  and 
utilization  review. 

9.  To  be  used  for  the  legal  defense  of  the 
hospital  and  its  staff  in  cases  where  a 
claim  is  based  on  patient's  mental  or 
physical  conditions  and  arising  from 
the  patient's  treatment  at  Saint 
Elizabeths  Hospital. 

10.  To  be  used  for  statistical  reports, 
monthly  analysis  of  clinical  division 
services,  monthly,  quarterly,  aiuiual 
reports. 

11  To  serve  as  a  basis  for  reports  to 
accrediting  agencies,  Joint 
Commission  on  Accreditation  of 
Hospitals,  American  Hospital 
Association,  American  Psychiatric 
Association,  Medicare  Licensure,  etc 

12.  To  prepare  indexes  based  on 
medical/clinical  records  that  are 
routinely  used  for;  (a)  speedy 
identification  and  location  of  specific 
patients;  (b)  monitoring  the 
completeness  of  patient  records, 
particularly  records  of  patients 
discharged  or  deceased;  (c) 
monitoring  the  changing  status  of 
patients  in  terms  of  either  transfers 
within  the  hospital  or  outside  the 
hospital;  (d)  easy  identification  of 
basic  demographic  data  used  for 
statistical  and/or  research  purposes; 
and,  (e)  quick  review  of  current 
treatment  regimen  in  some  cases. 

ROUTINE  USES  OF  RSCOflOS  MAMTAMCO  M 
THE  SVtTCM,  MCLUDING  CATCOOmU  OT 
USERS  AND  THE  PUNPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

1.  To  facilitate  treatment  of  patient 

when  admitted  to  other  facilities;  to 

send  records  to  new  physician. 
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2.  To  personnel  who  are  not 
employees  of  the  hospital  for 
accreditation  or  licensure  of  the 
hospital. 

3.  Of  reports  to  a  referring  source  such 
as  a  physician  or  a  court;  and  to 
authorized  organizations  and  state  and 
local  agencies  (which  may  include 
contractors)  that  may  provide  services 
to  patients,  such  as  the  Interstate 
Services  Section  of  the  District  of 
Columbia  government. 

4.  To  Assistant  United  States 
Attorneys.  Assistant  Corporation 
Counsel,  defense  attorneys,  and  the 
Mental  Health  Commission,  who  request 
a  patient's  medical  records  in  cases 
where  a  physician-patient  privilege  is 
waived  by  statute,  in  order  that 
information  necessary  to  perform 
statutory  governmental  functions  in  civil 
commitment,  adult  criminal,  and 
juvenile  proceedings,  will  be  available 
to  the  parties  and  the  fact-finders. 

5.  In  the  case  of  a  patient  who  lacks 
the  capacity  to  give  informed  consent  to 
the  release  of  his  or  her  medical  records, 
and  who  has  no  legal  guardian  to  act  on 
his  or  her  behalf,  disclosure  may  be 
made  to  appropriate  individuals  or 
organizations  so  that  such  individuals  or 
organizations  may  provide  a  benefit  or 
service  to  the  patient,  such  as  (but  not 
limited  to)  welfare  benefits  or 
occupational  services. 

6.  For  a  research  purpose,  when  the 
department;  (a)  has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to  -- 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  or  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  -  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department.  (C)  for 
disclosiire  to  a  property  identified 
person  for  the  purpose  of  an  audit 


related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

7.  To  organizations  deemed  qualified 
by  the  Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review,  including  Professional 
Standards  Review  Organizations. 

8.  Disclosures  may  be  made  in  the 
course  of  employee  discipline  or 
competence  determination  proceedings 
to  parties  involved  in  the  proceedings 
such  as  police,  attorneys,  and  Office  of 
Personnel  Management  Employees. 

9.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  a 
verified  inquiry  from  the  congressional 
office  made  at  the  written  request  of 
that  individual. 

10.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g.,  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual.) 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

1.  Active  Patients  -  File  folders  with 
general  medical  record  and 
correspondence  file  are  kept  in  metal 
file  cabinets.  Index  cards,  monitoring 
cards,  kardex  and  addressograph 
plates  are  kept  in  their  appropriate 
containers. 

2.  Inactive  Patients  (Discharged  and 
Deceased  Patients)  -  Clinical  and 


correspondence  records  are  filed  in 
separate  coded  folders  with  unit 
numbering  system.  Patients  index  - 
3x5  card  file  of  all  patients 
hospitalized  or  treated  at  SEH  in  a 
Kardveyer;  Diagnostic  Indexes  -  a  5x7 
separate  index  card  file  stored  in  a 
Visu-Triver. 

retrievabiuty: 

Data  are  retrieved  by  patient's  name 
and  hospital  number. 

safeguards: 

Safeguards: 

1.  Authorized  Users;  Access  is  limited 
to  authorized  hospital  personnel. 

2.  Physical  Safeguards;  Active  records 
are  filed  in  locked  nursing  stations  on 
patient  wards.  Doors  lock  automatically 
when  closed.  Discharged  patient  records 
are  maintained  in  locked  offiiyas  in  the 
Medical  Records  Branch.  Fire  and  life 
safety  codes  are  strictly  enforced. 

3.  Procedural  Safeguards;  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  fVom  public  view  and  from 
unauthorized  personnel.  An  employee 
picture  I.D.  program  is  in  effect.  Access 
to  records  is  limited  to  staff  trained  in 
accordance  with  the  Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf;  45-13  of  the  General 
Administration  Manual. 

RETENTION  ANO  DISPOSAL: 

Records  will  be  retired  to  a  Federal 
Records  Center  five  years  after  date  of 
discharge. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

I.  For  Records  of  Inactive  Patients: 

Superintendent 

Room  105,  Administration  Building 
Saint  Elizabeths  Hospital 
Washington.  D.C.  20032 

II.  For  Records  of  Active  Patients: 

Director 

Area  D  Community  Mental  Health 

Center 
Dix  Building,  Saint  EUzabeths  Hospital 
Washington,  D.C.  20032 

Director 

Division  of  Child  and  Adolescent 

Services 
Dix  Building,  Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

Director 

Noyes  Division 

Noyes  7,  Saint  Elizabeths  Hospital 


Federal  Register  /  Vol.  49.  No.  187  /  Tuesday.  September  25.  1984  /  Notices 


37705 


WashiriRlon,  D.C.  20032 

Director 

Forensic  Division 

John  Howard  Pavilion,  Saint  Elizabeths 

Hospital 
Washington,  D.C.  20032 

Director^ 

GoddinjjDivision 

Goddirg  6,  Saint  Elizabeths  Hospital 

Washington,  D.C.  20032 

3 

Director 

Marr  Division 

Nichols  Building,  Saint  Elizabeths 

Hospital 
Washington.  D.C.  20032 

Director 

Mental  Health  fVogram  for  the  Deaf 
L  Building,  Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

Director 

Medicine  Branch 

W.  W.  Eldrirfge  Building,  Saint 

Elizabeths  Hospital 
Washington.  D.C.  20032 

Director 

O'Malley  Division 

Q  Building.  Saint  Elizabeths  Hospital 

Washington,  D.C.  20032 

Director 

Richardson  Division 

P  Building,  Saint  Elizabeths  Hospital 

Washington,  D.C.  20032 

Clinical  Director 
William  A.  White  Division 
William  A.  White  Building 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

NOTIFICATION  PROCEDURE: 

A  patient  or  former  patient  may  learn 
if  a  record  exists  upon  written  request, 
with  notarized  signature  if  request  is 
made  by  mail,  or  with  suitable  proof  of 
identity  if  request  is  made  in  person, 
directed  to.  as  appropriate: 

Active  Patients: 

Privacy  Act  Coordinator 

Office  of  the  Director  (Division  where 

person  receives  treatment;  see  list 

under  'System  Manager") 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

Inactive  Patients: 

Privacy  Act  Coordinator 

Office  of  Medical  Records  Branch 

A  Building 

Saint  Elizabeths  Hospital 

Washington,  D.C.  20032 


All  of  the  following  information  must 
be  provided  when  requesting 
notification:  (a)  full  name;  (b)  for 
discharged  patients,  approximate  dates 
enrollment  at  Saint  Elizabeths  Hospital; 
(c)  if  possible,  the  patient's  hospital 
number  (d)  the  nature  of  the  material 
desired.  A  parent  or  guardian  who 
requests  notification  of  a  child's/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  records  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTINO  RECORD  PROCEOURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Medical  records  are  a  compilation  of 
sociological,  medical,  clinical  and 
historical  data  of  a  patient  They  are  a 
complete  report  of  an  illness  resulting 
from  an  accumulation  of  a  large  amount 
of  information  about  a  patient.  The 
information  recorded  was  given  by  the 
patient,  his/her  relatives,  or  other  third 
persons  interested  in  the  patient,  from 
existing  records  used  as  reference,  from 
clinical  tests  (different  departments  such 
as  lab.  X-ray,  EEC,  etc.),  physicians, 
psychiatrists,  nurses,  social  workers, 
other  therapists  who  entered  their 
observations  and  assessments  by  means 
of  progress  notes,  reports,  etc. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
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ACnON:  Privacy  Act:  Annual 
republication  of  notices  of  revised 
systems  of  records. 

SUMMARV:  The  National  Institutes  of 
Health  (NIH)  is  publishing  this 
document  to  establish  changes  to 
notices  of  systems  of  records  which 
have  been  revised  tallowing  a 
comprehensive  review  of  all  systems  of 
records  maintained  by  NIH.  None  of 
these  changes  requires  a  report  of 
altered  system  to  be  sent  to  the 
Congress  and  the  Office  of  Management 
and  Budget.  The  notices  republished 
below  are  complete  and  accurate  as  of 
August  31, 1984. 

Furthermore,  we^are  summarizing  the 
addition  of  one  new  system  which  was 
published  and  deletion  of  two  systems 
which  have  been  terminated  since  the 
1983  publication.  We  are  also  publishing 
a  complete  list  of  all  systems  of  records 
which  NIH  currently  maintains. 
SUPPL£MENTARV  INFORMATION:  The 
following  information  summarizes  the 
current  status  of  all  systems  of  records 
which  NIH  maintains: 

A.  Revised  System  Notice.  Weiiave 
revised  system  notices  republished 
below  as  follows: 

(1)  A  routine  use  was  inadvertently 
omitted  in  past  Federal  Register 
publications  in  system  of  records  09-25- 
0001,  "Clinical  Research:  Patient 
Records.  HHS/NIH/NHLBI."  This 
routine  use  allows  disclosure  to 
Congress  in  response  to  a  request  on 
behalf  of  the  subject  individual. 

(2)  Under  the  "Purpose  "  section  of 
system  of  records  09-25-0033, 

'International  Activities:  Fellowships 
Awarded  by  Foreign  Organizations, 
HHS/NIH/FIC,"  the  purpose  has  been 
narrowed  in  scope.  Ptogram  review  and 
evaluation  have  been  deleted  from  the 
purposes  of  the  system. 

(3)  System  09-25-0075, 
"Administration:  Principal  Investigators 
Submitting  Proposals  for  Protection  from 
Research  Risks.  HHS/NIH/OD, "  has 
been  updated  to  reflect  a  change  in  the 
system  location  and  system  manager 
address. 

(4)  In  each  of  the  following  systems  of 
records,  the  "Safeguards"  section  has 
been  updated  to  provide  a  clearer 
description  of  safeguards  implemented. 
09-25-0033,  "International  Activities: 

Fellowships  Awarded  by  Foreign 
Organizations,  HHS/NIH/FIC. " 

09-25-0054,  "Administration:  Property 
Accounting,  HHS/NIH/ORS  " 

09-25-0078,  "Administration:  Consultant 
File,  HHS/NIH/NHLBI  " 

09-25-0105,  "Administration:  Health 
Records  of  Employees.  Visiting 
Scientists,  Fellows,  Contractors  and 
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Relatives  of  Inpatients.  HHS/NIH/ 

OD." 
09-25-0128.  "Clinical  Research:  Neural 

Prosthesis  &  Biomedical  Engineering 

Studies.  HHS/NIH/NINCDS." 
09-25-0135,  "Grants:  PROPHET  System 

Applicants  Research  Prospectuses. 

HHS/NIH/DRR." 

(5)  In  the  Table  of  Contents  which 
appeared  in  the  last  annual  publication, 
system  of  records  09-25-0067.  "Clinical 
Research:  National  Cancer  Incidence 
Surveys.  HHS/NIH/NCI,"  was 
inadvertently  omitted. 

(6)  Editorial  changes  have  been  made 
to  several  system  notices  to  make  them 
clearer  and  more  accurate. 

B.  New  Systems  of  Records.  The 
following  new  system  of  records  did  not 
appear  in  the  iy83  annual  publication: 

09-25-0154.  "Biomedical  Research: 
Records  of  Subjects  m  Cancer  Studies  of 
the  Division  Resource,  Centers  and 
Commu.Tity  Activities,  HHS/NIH/NCI," 
published  in  the  Federal  Register. 
Novemer  23.  1983.  Vol.  48.  No.  227,  pp. 
52981. 

C.  De/t'led  Systems  of  Rec orris.  The 
followmg  systems  of  records  which 
appeared  in  the  1982  annual  publication 
are  now  being  deleted: 

(1 1  09-25-0051,  "Grants:  NIH 
Fellowship  Payroll,  HHS/NIH/DFM." 
published  in  the  Federal  Register. 
October  13.  1982,  pp.  45804.  This  system 
of  records  is  being  deleted  as  the 
records  in  this  system  are  covered  by  a 
depiirtmentwide  umbrella  system  of 
records.  09-90-0024,  "Accounting 
Records  of  Payments  to  and  Collections 
from  Individuals  from  Operating 
Division  Agency  and  Regional  Financial 
Management  and  Disbursing  Offices, 
HHS/OS/ASMB." 

(2)  09-25-0068,  "Clinical  Research: 
.National  Cancer  Institute/American 
Cancer  Society  National  Breast  Cancer 
Screening  of  Antihypertensives,  HHS/ 
NiH/NCI,"  published  in  the  Federal 
Register,  October  13,  1982,  pp.  45810. 
This  system  of  records  has  been 
terminated  and  the  records  have  been 
destroyed. 

D.  Section  3(b)  of  Privacy  Act  permits 
the  following  types  of  disclosures  for 
which  no  routine  use  is  required,  in 
addition  to  those  made  at  the  request  of 
the  subject  individual. 

"(1)  to  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties; 

"(2)  required  under  section  552  of  this 
title; 

"fS)  for  a  routine  use  as  defined  in 
subsection  (a)(7)  of  this  section  and 
described  under  subsection  (e)(4)(D)  of 
this  section; 


"(4)  to  the  Bureau  of  the  Census  for 
purposes  of  plannmg  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 

"(5)  to  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

"(6)  to  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

"(7)  to  another  agency  or  to  an 
instrnmenlality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law.  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

"(8)  to  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

"(9)  to  either  House  of  Congress,  or.  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

"(10)  to  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  in 
the  course  of  the  performance  of  the 
duties  of  the  GeneraTAccounting  Office; 

"(11)  pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

"(12)  to  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S..C  3711(f))." 

We  are  only  republishing  those 
system  notices  which  have  been 
changed,  and  all  system  notices  other 
than  the  new  one  cited,  including  those 
now  being  deleted,  were  last  published 
in  the  Federal  Register,  Vol.  47.  No.  198. 
pp.  45773-45856.  October  13. 1982.  and 
selectively  updated  in  Vol.  48.  No.  230. 
pp.  53833-53852.  November  29, 1983. 


Dated:  Septeml)er  14.  1983. 
fames  B.  Wyngaarden. 

Director. 
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09-2S-0001 
SVSTCMNAMe: 

Clinical  Research:  Patient  Records. 
HHS/NIH/NHLBI. 

SECunmr  classification: 

None, 

SYSTEM  LOCATIOtt: 

Building  10,  National  Institutes  of 
Health,  9000  RockviUe  Pike.  Bethesda. 
MD  20205. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stured. 

CATEOOmCS  OF  INOIVIOUAL8  COVEREO  BV  THE 
SYSTEM: 

Patients  of  the  National  Heart.  Luog. 
and  filood  Institute  (NHLBl)  under  study 
at  the  National  Institutes  of  Health 
(NlHj. 


CA-nOOMKS  OF  RECOMM  M  TMK  SVSTCM: 

Medical  histories,  diagnostic  studies, 
laboratory  data,  treatment. 

MITflOmnr  PON  MAJNTCNANCC  OF  THK 

tvtTBi:  I 

"Research  and  Investigation," 
"National  Heart.  Lung,  and  Blood 
Institute."  and  "Research  and  Training 
in  Diseases  of  the  Heart,  Blood  Vessels, 
Lung,  and  Blood  and  in4he  Management 
of  Blood  Resources,"  of  the  Public 
Health  Service  Act  (42  U.S.C  241,  287, 
287a). 

MMFOSC: 

1.  For  use  by  physicians  in  evaluation 
and  treatment  of  patients  under  study  at 
NIH. 

2.  To  furnish  patient  data  to  patients, 
their  families,  and  with  patients' 
consent,  to  their  private  physicians. 

ROUTINK  USES  OF  RECOiWS  MAMTMNCO  IN 
THC  SYSTEM,  WCUNMNQ  CATEOOiOES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

Certain  infectious  diseases  may  be 
reported  to  state  government  as  required 
by  law. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


FOUCIES  AND  FRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCCSSINO,  RETAININO,  AND 
DISFOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

rrORAQE: 

File  folders,  card  index,  laboratory 
books,  computer  memory. 

RETRtEVABIUTY: 

Indexed  by  name  or  patient  number. 

SAFEOUAROS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  physicians  and  their 
assistants. 

Physical  Safeguards:  Records  are  kept 
in  secure  locked  metal  or  wood  file 
cabinets  and.  in  some  instances,  in 
locked  offices. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff 
Access  to  computerized  records  is 
controlled  by  keyword  codes  available 
only  to  authorized  users. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  8,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  OISFOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-361), 
item  3(X)0-G-3.  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Administrative  Officer,  Division  of 
Intramural  Research.  NHLBI,  Building 
10.  NIH,  9000  Rockville  Pike.  Bethesda, 
MD  20205.        I 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Privacy  Act  Coordinator. 
NHLBI,  Building  31.  Room  5A29,  NIH, 
9000  Rockville  Pike.  Bethesda,  MD 
20205. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 


family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record,  if  any. 

CONTESTINO  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Referring  physicians,  hospitals  and 
medical  centers,  patients  and  families, 
results  of  procedures  and  tests  of  NIH 
patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0033 

SYSTEM  NAME: 

International  Activities;  Fellowships 
Awarded  by  Foreign  Organizations, 
HHS/NIH/FIC. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Building  38A.  Room  615,  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20205. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  are  stored. 

categories  of  individuals  covered  by  the 
system: 

U.S.  citizens  qualified  in  health- 
related  sciences  submitting  applications 
through  the  National  Institutes  of  Health 
for  fellowships  for  study  abroad. 

categories  of  records  in  the  system: 

Applications  and  associated  records 
and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 

"International  Cooperation"  of  the 
Public  Health  Service  Act  (42  U.S.C. 
242/). 
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PURPOSE  or  TH€  vmmz 

To  assist  U.S.  citizens  in  obtaining 
fellowships  from  foreign  organizations, 
Fogarty  International  Center  fFIC) 
program  staff  collects  applications  and 
submits  them  to  the  Division  of 
Research  Grants  for  technical  review. 
Afterwards,  the  applications  are  sent  to 
the  awarding  organization  in  the  foreign 
country.  These  foreign  countries  make 
the  selection  for  award. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

After  review  by  the  operating  agency 
review  pane!  the  applications  and  all 
supporting  documents  are  forwarded  to 
the  foreign  organizations  or  agencies 
making  awards. 

In  addition,  such  application  may  be 
made  available  to  authorized  employees 
and  agents  of  the  Federal  Government 
for  purposes  of  investigations, 
inspections  and  audits,  and,  in 
appropriate  cases,  to  the  Department  of 
Justice  for  prosecution  under  civil  and 
criminal  laws. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  1o  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICeS  FOR  STORING. 
RETRIEVIMO,  ACCCSMNQ,  RETAMINa,  AND 
DISPOSING  OF  HKORDS  W  THE  SYSTEM: 

storaqe: 

Records  are  stored  in  file  folders. 
RETrievabiuty: 

Records  are  retrieved  by  name  and 
fellowship  number. 

SAFeauMios: 

Authorized  users:  Employees  who 
maintain  records  in  thi«  system  ere 
instructed  to  grant  regular  access  only  to 
FlC  program  staff.  Other  one-time  and 


special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  anthorized  by  the  system 
manager. 

Physical  Safeguards;  The  records  are 
maintained  in  locked  file  cabinets,  and 
offices  are  locked  during  off-duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual,  and 
supplementary  chapter  PHS.hf:  45-13 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  1.  Number  of  years  held 
at  Federal  Records  Center  before 
disposal:  S. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  International  Research  Awards 
Branch,  FIC,  Building  38A,  Room  615, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20205. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  as  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  tolhe  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested. 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  WMIRCS  CATEGORIES: 

Applicants  and  persons  supplying 
references. 


SYSTSMS  EJCEMPICU  FROM  CERT  AW 
PROVWIONS  OF  THE  ACT 

None. 
0»-2S-O0S4 

SYSTEM  MAMK 

Administration:  Property  Accounting. 
HHS/NIH/ORS. 

SECURITY  CLASSIFICATIOM: 

None, 

SYSTEM  LOCATION: 

Building  13,  Room  2W35.  NIH.  9000 
Rockvifle  Pike,  Bethesda.  MD  20205. 

NIH  Computer  Center,  Building  12. 
9000  Rockville  Pike.  Bethesda,  MD 
20205. 

Building  31,  Room  B1C06,  NW,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

Office  of  Facihties  Engineering,  MD 
102-01,  NIEHS,  P.O.  Box  12233,  ReKardi 
Triangle  Park,  N.C.  27709. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

system: 

Employees  of  the  National  Institutes 
of  Health  who  are  issued  tools  or  card 
keys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Property  management. 

AUTHORffY  FOR  MAINTENANCE  OF  THE 
SYSmr 

5  U.S.C.  301;  5  U.S.C.  5901;  5  U.S.C. 
7903;  40  U.S.C.  318a;  42  U.S.C.  241. 

PURPOSE  OF  THE  CYSmr 

Used  for  tool  and  card  keys  issuance 
and  control. 

ROUTINE  USES  OF  RECORDS  MAMTAIMtO  IN 
THE  SYSTEM,  MCUMMN*  CATEOORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

DisclcBure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at    ■ 
the  request  of  that  individual. 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  whether  cavil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  genera!  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  .agency, 
whether  federal,  or  foreign,  charges  with 
the  responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
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component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  te  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTKES  FOR  STOmNQ, 
RETItlEVINa,  ACCESS4NO,  RETAiNINO,  AND 

disposing  of  records  in  the  system: 

storaqe: 

Records  are  stored  in  file  folders,  and 
on  magnetic  media. 

RETRIEV  ability: 

Records  are  retrieved  by  name. 

SAFEGUARDS:  I 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
those  officials  whose  duties  require  use 
of  the  information.  Other  one-time  and 
special  access  is  granted  on  a  need-to- 
know  basis  and  release  is  specifically 
authorized  by  the  system  manager  or 
other  authorized  personnel. 

Physical  Safeguards:  Records  are  kept 
in  officially  designated  office  locations 
which  are  locked  when  unattended  by 
office  personnel. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  office  personnel. 
Access  \o  computerized  records  is 
controlled  by  keyword  codes  available 
only  to  authorized  users. 

These  safeguards  are  developed  in 
accordance  with  chapter  4S-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  System  Manaual.  , 

RETEMTION  and  DISPOSAL: 

Records  are  kept  until  two  years  after 
an  Item  is  released  by  an  individual 

SYSTEM  MANACER(S)  AND  ADDRESS: 

For  tools;  Administrative  Officer,  DES, 
Buiidmg  13.  Room  2W35,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

For  card  keys:  Security  Specialist, 
DAS,  Building  31,  Room  B1C06,  NIH, 
9000  Rockville  Pike,  Bethesda,  MD 
20205. 


Chief,  Office  of  Facilities  Engineering, 
MD  102-01.  HIEHS,  P.O.  Box  12233, 
Research  Triangle  Park,  N.C.  27709. 

notification  procedure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  reques*  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

contesting  record  procedures: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0075 

SYSTEM  NAME: 

Administration:  Principal 
Investigators  Submitting  Proposals  for 
Protection  from  Research  Risks,  HHS/ 
NIH/OD. 

SECURITY  CLASSIFICATION: 

None.  I 

SYSTEM  LOCATION: 

Building  31.  Room  4B09.  NIH,  9000 
Rockville  Pike,  Bethesda.  MD  20205. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  submitting  research  proposals 
to  the  National  Institutes  of  Health 
involving  risks  to  subjects  or  matters 
pertaining  to  the  protection  of  the  rights 
and  welfare  of  human  research  subjects, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Research  protocol,  identification  of 
Principal  Investigator,  institution. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

"Research  and  Investigation"  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241a). 

PURPOSE: 

Monitoring  of  research  proposals  that 
may  involve  undue  risks  to  subjects  or 
ethical  considerations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDiNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  card  file. 

retrievabiltty: 

Records  are  retrieved  by  name  of 
Principal  Investigator. 

SAFEGUARDS: 

Authorized  Users:  Members  of  the 
professional  staff  of  the  Office  for 
Protection  from  Research  Risks  (OPRR) 
may  use  information  from  the  file  in 
connection  with  follow-up  procedures  of 
research  proposals  identified  as 
involving  potential  risk  to  the  protection 
of  the  rights  and  welfare  of  human 
research  subjects. 

Physical  Safeguards:  Records  are 
maintained  in  offices  which  are 
monitored  during  business  hours  and 
are  locked  during  off-duty  hours. 

Procedural  Safeguards:  Requests  for 
information  from  the  file  are  made  to  the 
Compliance  Coordinator  who  supervises 
and  is  responsible  for  the  file.  These 
safeguards  are  developed  in  accordance 
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with  chapter  45-13,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  of  the  HHS  General 
Administration  Manual,  and 
supplementary  chapter  PHS.hf:  45-13. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  6  years  after  the 
end  of  a  research  project  or  6  years  after 
final  action  in  any  case  involving 
litigation. 

SYSTEM  MANAQER(S)  AND  AOOflESS: 

Director,  OPRR,  Building  31,  Room 
4B09,  NIH,  9000  Rockvilie  Pike. 
Bethesda,  MD  20205. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarizaiion  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Proposals  submitted  by  individuals, 
but  identified  by  employees  or 
consultants  of  HHS  as  possibly 
involving  undue  hazards. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0078 

SYSTEM  NAME: 

Administration:  Consultant  File. 
HHS/NIH/NHLBI. 

SECURn-Y  classification: 

None. 


SYSTEM  location: 

Westwood  Building,  5333  Westbard 
Avenue.  Bethesda,  MD  20205. 

categories  of  individuals  covered  by  the 
system: 

List  of  consultants  available  for  use  in 
evaluation  of  National  Heart,  Lung,  and 
Blood  Institute  special  grants  and 
contracts. 

categories  of  records  in  the  system: 

Names,  resumes,  lists  of  publications. 

authortty  for  maintenance  of  the 
system: 

"Research  and  Investigation  '  and 
"Establishment  of  Institutes"  of  the 
Public  Health  Service  Act  (42  US  C.  241. 
287). 

PURPOSE: 

1.  To  identify  and  select  experts  and 
consultants  for  program  reviews  and 
evaluations. 

2.  For  use  in  evaluation  of  NHLBI 
special  grants  and  contracts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  disc  and  file  folders. 

RETRIEVABILfTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 


authorized  technical  review  staff  and 
their  assistants. 

Physical  Safeguards:  Records  are  kept 
in  locked  file  cabinets  and.  in  some 
instances,  in  locked  offices. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff 
Access  to  computerized  records  is 
controlled  by  keyword  codes  available 
only  to  authorized  users. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  until  the  individual 
IS  no  longer  available  for  consultation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Systems  Analyst.  Division  of 
Extramural  Affairs.  NHLBI,  Westwood 
Building,  Room  5A-15.  5333  Westbard 
Avenue,  Bethesda,  MD  20205. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists. 
contact:  Privacy  Act  Coordinator. 
NHLBI,  Building  31,  Room  5A29,  NIH. 
9000  Rockvilie  Pike.  Bethesda.  MD 
20205. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine, 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any, 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  unti.mely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual. 
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SYSrmS  EXCMPTVO  moM  ccittaih 

PnOVISiONS  OF  THE  ACT: 

None. 
09-2S-010S 


SYSTEM  MAME: 

.'\dministration:  Health  Records  of 
Employees.  Visiting  Scientists,  Fellows, 
Cont.'-actors  did  Relatives  of  Inpatients, 
HHS/MH/OD, 

SECURfTY  ci_assification: 

.None. 

SYSTEM  LOC«TK>N: 

Buildings  10  and  13,  .\IH,  9000 
Rockvilie  Pike.  Bethesda.  MD  20205. 

Federal  Building.  7550  Wisconsin 
.■\\enue.  Bethesda,  MD  20205. 

Westwood  Building.  5333  Westbard 
Avenue.  Bethesda,  MD  20205. 

Rocky  Mountain  Laboratory, 
Hamilton,  Montana  59840.  ' 

categories  of  individuals  covered  by  the 
system: 

Employees,  fellows,  visiting  scientists, 
relatives  of  inpatients,  visitors, 
contractors  working  on  site. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records. 

AUTHORnif  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  7901, 

purpose: 

1.  For  medical  treatment 

2.  Upon  researcher  request  with 
individual's  written  permission,  release 
of  record  for  research  purposes  to 
medical  pereoraiel: 

3.  Upon  request  by  HHS  personnel 
offices  for  determination  of  fitness  for 
duty,  and  for  disability  retirement  and 
other  separation  actions; 

4.  For  monitoring  personnel  to  assure 
that  safety  standards  are  maintained. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTBH,  MCLUOINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  Federal, 
State  and  local  government  agencies  for 
adjudication  of  benefits  under 
workman's  compensation,  and  for 
disability  retirement  and  other 
separation  actions. 

To  district  office  of  CWEC.  Department 
of  Labor  with  copies  to  the  U.S.  Office  of 
Persoruiel  Management  for  processing  of 
disability  retirement  and  other       . 
separation  actions.  ' 

Upon  non-HHS  agency  request,  for 
examination  to  determine  fitness  for 
duty  with  copies  to  requesting  agency 
and  to  the  U.S,  Office  of  Personnel 
Management. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  con^isssional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  fb)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  sucb  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  tlic  Department  of  Justice 
or  other  appropriate  Fedora!  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected,       1  ^ 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 
retrievabiuty: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

Authorized  users:  Access  is  limited  to 
authorized  personnel  (system  manager 
and  staff:  Occupational  Medicine 
Service  staff;  and  personnel  and 
administrative  officers  with  need  for 
information  for  fitness  for  duty, 
disability,  and  other  similar 
determination-s). 

Physical  safeguards;  Files  are 
maintained  in  locked  cabinets. 

Procedural  safeguards;  Access  to  files 
is  strictly  controlled  by  authorized  staff. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual,  and 
suplementary  chapter  PHS.hf;  45-13. 

retention  AND  DISPOSAU 

Records  are  retained  indefinitely  as 
required  by  Federal  Property 
Management  Regulations  Bulletin  B-112. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Division  of  Safety.  Building 
31.  Room  B2B47,  NIH,  9000  Rockvilie 
Pike,  Bethesds.  MD  20205, 


Administrative  Officer.  Rocky 
Mountain  Laboratory,  Hamilton. 
Montana  59840. 

NOTIFICATION  PROCEDURE: 

Contact  System  Manager  at 
appropriate  treatment  location  listed    - 
above,  to  determine  if  a  record  exists. 
The  requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  ufwierstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant, 

RECORD  SOURCE  CATEGORIES: 

Records  contain  data  resulting  from 
clinical  and  preventive  services 
provided  at  treatment  location,  and  data 
received  from  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

.None. 

SYSTEM  NAME: 

Clinical  Research;  Neural  Prosthesis  & 
Biomedical  Engineering  Studies,  HHS/ 
NIH/M\'CDS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Federal  Building,  Room  120.  7550 
Wisconsin  Ave.,  Bethesda,  MD  20205. 
and  (1)  at  hospitals  and  medical  centers 
under  contract;  and  (2)  Federal  Records 
Centers.  Write  to  the  system  manager  at 
the  address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVENeD  BY  THE 
SYSTEM: 

Patients  and  normal  volunteers,  males 
and  females,  participating  in  clinical 


Federal  Register  /  Vol.  49.  No.  187  /  Tuesday.  September  25.  1984  /  Notices 


37713 


studies  to  determine  the  feasibility  of 
neural  prostheses,  and  in  clinical  studies 
related  to  the  development  of 
instrumentation  for  diagnosis  and 
treatment  of  neurological  and  sensory 
disorders  conducted  under  contract  for 
the  National  Institute  of  Neurological 
and  Communicative  Disorders  and 
Stroke  (NINCDS). 

CATEOORIES  OF  RECORDS  IN  THS  SYSTEM: 

Clinical  research  data  as  related  to 
studies  which  seek  to  determine  the 
feasibility  of  neural  prostheses  and  to 
develop  instrumentation  for  diagnosis 
and  treatment  of  neurological  and 
sensory  disorders. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

"Establishment  of  Institutes"  and 
"Functions"  of  the  Public  Health  Service 
Act  (42  U.S.C.  289a.  289c). 

PURPOSE  OF  THE  SYSTEM: 

1.  Clinical  research  on  the 
development  of  neural  prosthesis 
(artificial  devices)  to  enhance  function 
of  individuals  with  various  disorders  of 
the  central  nervous  system. 

2.  Research  on  the  development  of 
new  instruments  to  improve  diagnosis 
and  treatment  of  disorders  of  the 
nervous  system. 

ROUTIlft  USES  OF  RECORDS  MAIMTAINEO  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 


such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
scientists  or  their  authorized 
collaborators. 

Physical  Safeguards:  Records  are  kept 
in  locked  cabinets  during  non-working 
hours  in  a  location  which  is  also  locked 
during  non-working  hours. 

Procedural  Safeguards:  Persons 
having  access  to  this  system  are  trained 
in  Privacy  Act  requirements.  Location  is 
attended  at  all  times  during  working 
hours. 

Contractors,  grantees  and 
collaborators  who  maintain  records  in 
this  system  are  authorized  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13. 
'Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual,  and 
supplementary  chapter  PHS.hf:  45-13. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

•YSTEM  MANA0ER(8)  AND  ADDRESS: 

Director.  Fundamental  Neurosciences 
Program.  NINCDS,  Federal  Building, 
Room  120,  7550  Wisconsin  Ave. 
Bethesda.  MD  20205. 

NOTIFICATION  PROCEDURE: 

Write  to:  Head,  Administrative 
Management  Section.  NINCDS,  Building 


31,  Room  8A47,  9000  Rockville  Pike. 
Bethesda,  MD  20205,  and  ask  if  a  file 
with  your  name  exists  in  the  Neural 
Prosthesis  or  Biomedical  Engineering 
Studies. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought, 
if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Patients,  patients'  families,  hospital 
records  and  clinical  investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKMS  OF  THE  ACT 

None. 
0»-2$-013S 

SYSTEM  NAME: 

Grants:  PROPHET  System  Applicants 
Research  Prospectuses.  HHS/NIH/DRP. 

SECURmr  classification: 

None. 

SYSTEM  location: 

Bldg.  31,  Rm.  6A06,  NIH,  9000 
Rockville  Pike.  Bethesda.  MD  20205. 

CATCOOmCS  of  mOfVIOUALS  COVERED  BY  THI 

system: 

Applicants  for  access  to  the  facilities 
and  services  of  the  PROPHET  System,  a 
unique  national  computer  resource  for 
the  study  of  chemical/biological 
interrelationships. 
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CATEOOMES  OF  RECOMM  IN  THE  SYSTEM: 

(a)  Descriptions  of  the  research 
ot)|ectives  of  the  applicant  individuals 
or  groups  and  their  plans  for  use  of  the 
PROPHET  system  in  support  of  their 
research:  (b)  biographical  sketches  of  all 
key  individual  associated  with  the 
prospectuses:  (c)  evaluation  documents: 
(d)  related  correspondence. 

aotmority  for  maintenance  of  the 
system: 

"Research  and  Investigation"  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241  a).  I 

purpose: 

The  system  is  used  exclusively  in 
support  of  the  Chemical/Biological 
Information-Hdndling  (CBIH)  program 
management — i.e  ,  technical  merit 
review  of  prospectuses,  allocation  of 
PROHPET  services,  analysis  and 
evaluation  of  ongoing  activities,  and 
program  planning. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  National  Technical 
Information  Service  (NTIS),  Department 
of  Commerce,  to  contribute  to  the 
Smithsonian  Science  Information 
Exchange,  Inc. 

Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquirj' 
from  the  congre&siona]  office  made  at 
the  request  of  that  individual 

To  qualified  experts  not  within  the 
derinition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 


To  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting  of 
a  contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  Has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  Has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  informatioa,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law:  (D)  Has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 
To  a  private  firm  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  a  system. 
Relevant  records  will  be  disclosed  to 
such  a  contractor.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

To  the  grantee  institution  in 
connection  with  performance  or 
administration  under  the  terms  and 
conditions  of  the  award. 

POUCIES  AND  PRACTtCES  FOR  STORtNO, 
RETRIEVING,  ACCESSINQ,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage:  I 

File  folders. 


RETRtEVABIUTV: 

System  is  indexed  by  name  of 
principal  individual  associated  with  the 
prospectus  and  by  program 
identification  number. 

safeguards: 

Authorized  Users:  Access  is  limited  to 
System  Manager  and  his/her  staff,  and 
authorized  Committee  members. 

Physical  Safeguards:  Records  are 
maintained  in  rooms  which  are  locked 
when  unattended. 

Procedural  Safeguards:  Only 
authorized  users  are  permitted  access. 
Access  is  controlled  by  System  Manager 
or  responsible  staff. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual,  and 
supplementary  chapter  PHS.hf:  45-13. 

RETENTION  AND  DISPOSAU 

Number  of  years  held  at  NIH:  2. 
Disposal  methods  include  burning  or 
shredding  paper  materials. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Program  Director,  Chemical/Biological 
Information-Handling  Program,  Division 
of  Research  Resources.  Bldg.  31,  Rm. 
6A-04,  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda.  MD 
20205. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  Program  Director.  Chemical/ 
Biological  Information-Handling 
Program  at  address  hsted  above  and  ask 
if  a  file  exists  with  vour  name  in  the 
PROPHET  System  Research 
Prospectuses. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
sjfecify  the  information  being  contested, 
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the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
showliow  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  provided  by  the 
individuals  themselves  and  by  NIH 
consultants  who  assess  the  scientific 
and  technical  merit  of  the  prospectuses. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

IKK  Doc   84- 2S24«  Filed  <»-2t-»4   845  «m| 
BILLING  CODE  4140-01-M 


Centers  for  Disease  Control 

Privacy  Act  of  1974;  Annual 
PubHcation  of  Systems  of  Records 

agency:  Public  Health  Service.  Centers 
for  Disease  Control,  HHS. 

action:  Privacy  Act:  Annual 
republication  of  notices  of  systems  of 
records. 


SUMMARY:  The  Centers  for  Disease 
Control  (CDC)  is  publishing  this 
document  to  meet  the  requirements  of 
section  3(e)(4)  of  the  Privacy  Act  (5 
U.S.C.  552a j,  as  amended  by  the 
Congressional  Reports  Elimination  Act 
of  1982,  to  republish  the  notices  of 
systems  of  records  which  have  been 
revised.  . 

This  publication  provides  a  table  of 
content*  which  contains  the  numerical 
designations  and  titles  ©f  all  systems  of 
records  maintained  by  CDC  and  its 
organizational  components,  including 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  In  addition. 
the  notices  of  systems  of  records  which 
have  been  revised  following  a 
comprehensive  review  are  indicated  by 
an  asterisk  in  the  Table  of  Contents  and 
are  published  below  in  their  entirety. 
CDC's  system  notices  were  last 
publisl^d  in  the  Federal  Register  Vol. 
48.  NO.S30,  pp.  53852-^3882.  November 
29.  IQsi^  One  additional  new  system  of 
record/ i  09-20-0162.  "Records  of 
Subjec  I  in  Agent  Orange,  Vietnam 
Experii  hce,  and  Selected  Cancers 
Studied  \  HHS/CDC/CEH.  has  been 
the  Federal  Register,  Vol. 
pp.  26815-26818.  June  29. 


publisj^d  in 
49.  Na»27.  p 
1984.  r* 


Thr^i  of  CDC's  previously  published 
forty-t  ur  notices  have  been  modified  to 
clarifj>  ihe  descriptioiu  and  to  ensure 
that  tt  y  are  complete,  accurate,  and 
timely  None  of  these  changes  requires  a 
report   if  altered  system  to  be  sent  to  the 
Congn  is  and  the  Office  of  Management 


and  Budget,  The  notices  are  complete 
and  accurate  as  of  August  15,  1984. 

SUPPLEMENTARY  W^ORMATION:  The 

notices  being  republished  include 
several  changes  which  have  been  made 
since  the  1983  annual  publication,  as 
summarized  here: 

A.  Revision  of  Safeguards:  The 
"Safeguards"  category  of  all  notices  has 
been  revised  to  comply  with  the  new 
format  requirements  and  to  more  clearly 
reflect  the  specific  safeguards  used  for 
each  system. 

B.  Clanficaliun  of  System  Manager: 
The  "System  Manager"  category  has 
been  revised  in  system  09-20-0136  to 
reflect  the  designation  of  a  policy- 
coordinating  official  who  is  responsible 
for  ensuring  that  all  reviews  and 
administrative  requirements  affecting 
the  umbrella  systems  of  records  are 
carried  out  by  the  system  managers. 

C.  The  "Record  Access  Procedures" 
category  has  been  updated  to  state  that 
requesters  may  obtain  an  accounting  of 
any  disclosures  made  of  their  records. 
Similarly,  the  "Contesting  Record 
Procedures"  category  in  the  system 
notices  has  been  revised  to  make  the 
instructions  clearer  and  more  accurate. 

D.  Editorial  changes  have  been  made 
to  several  system  notices  to  make  them 
more  accurate  and  easy  to  understand 

E.  Disclosures  without  consent  of 
subject  individuals  are  permitted  by  the 
Privacy  Act  itself  in  Section  3(b).  as 
follows: 

"(1)  to  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  records  in  the 
performance  of  their  duties: 

"(2)  required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act); 

"(3)  for  a  routine  use  as  defined  in 
*  (The  Privacy  Act  and  described  in 
the  routine  use  section  of  the  specific 
notices  of  systems  of  records  published 
in  the  Federal  Register); 

"(4)  to  the  Bureau  of  the  Census  for 
purpose  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 

"(5)  to  a  recipient  who  hat  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
individually  identifiable; 

"{6)  to  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  bistorical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value: 


"(7J  to  another  agency  or  to  an 
instnimentaiity  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law.  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
^)ecifying  the  particular  portion  desired 
and  the  law  enforcement  acti\'ity  for 
which  the  record  is  sought: 

"(8)  to  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if. 
upon  such  disclosure,  notification  is 
transmitted  to  the  last  known  address  of 
such  indrvidual: 

"(9)  to  either  House  of  Congress,  or  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee: 

"(10)  to  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  in 
the  course  of  the  perfo.'-mance  of  the 
duties  of  the  General  Accounting  Office; 

"(11)  pursuant  to  the  order  of  a  court 
of  competent  jurisdiction:  or 

"(12)  to  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
131  U.S.C.  952(d)]." 

F.  Readers  who  notice  an\ 
inadvertent  error  or  omission  in  CDC 
system  notices  are  invited  to  bring  them 
to  the  attention  of:  Sara  S.  Owens. 
Privacy  Act  Officer,  Centers  for  Disease 
Control.  1800  Clifton  Road.  Bldg.  1, 
Room  B-68.  Atlanta,  Georgia  30333. 

Dated:  September  12.  1964. 

Robert  L.  Foster. 

Assistant  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 
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09-20-0087    Surveillance  of  Inadvertent 
Vaccination  during  Pregnancy.  HHS/ 
CDC/CPS. 
09-20-0088    Subacute  Sclerosing 

Panencephalitis  Surveillance.  HHS/ 
CDC/CPS. 
09-20-0089    Studies  of  Treatment  of 

Tuberculosis  and  other  Mycobacterioses. 
HHS/CDC/CPS. 
09-20-0090    Studies  of  Testing  for 

Tuberculosis  and  other  Mycobacterioses. 

HHS/CDC/CPS. 
09-20-0093    Tuberculosis  Preventive 

Therapy  Studies.  HHS/CDC/CPS. 
09-20-0094     Studies  of  Drug  Resistant 

Tuberculosis  Cases/Contacts.  HHS/ 

CDC/CPS. 
09-20-0095    Varicela  Zoster  Immune 

Glubulin  Records  on  High  Risk 

Immunosuppressed  Children  Exposed  to 

Chickenpox.  HHS/CDC/CPS. 
09-20-0096    Records  of  Tuskegee  Study 

Health  Benent  Recipients.  HHS/CDC/ 

CPS. 
09-20-0097    Studies  of  the  Effects  of  BCG 

Vaccinations  for  Tuberculosis.  HHS/ 

CDC/CPS. 
09-20-0098    Congential  Rubella  Registry. 

HHS/CDC/CPS. 
09-20-0102    Alien  Mental  Waiver  Program. 

HHS/CDC/CPS. 
09-20-<n03    Alien  Tuberculosis  Follow-up 

Program.  HHS/CDC/CPS. 
'09-20-0106    Specimen  Handling  for  Testing 

and  Related  Data.  HHS/CDC/CID. 
09-20-0107    Dengue  and  Research  Studies. 

HHS/CDC/CID. 
09-20-0112    CDC  Exchange  Visitor  and 

Guest  Researcher  Records.  HHS/CDC/ 

OPS. 
09-20-0113    Epidemic  Investigation  Case 

Records.  HHS/CDC/CID. 
09-20-0117    Medical  and  Test  Record 

Results  of  Individuals  Involved  in  NIOSH 

Laboratory  Studies.  HHS/CDC/NIOSH 
09-20-0118    Study  at  Work-Sites  where 

Agents  Suspected  of  Being  Occupational 

Hazards  Exist.  HHS/CDC/NIOSH. 
•09-20-0136    Epidemiologic  Studies  and 

Surveillance  of  Disease  Problems.  HHS/ 

CDC/CID. 
09-20-0137    Passport  File.  HHS/CDC/IHPO. 
09-20-0138    Epidemic  Intelligence  Service 

Officers  Files.  HHS/CDC/EPO. 
•09-20-0147    Occupational  Health 

Epidemiologic  Studies.  HHS/CDC/ 

NIOSH. 
09-20-0148    Results  of  Occupational  Hearing 

Studies.  HHS/CDC/NIOSH. 
09-20-0149    General  Industry  Morbidity 

Studies.  HHS/CDC/NIOSH. 
09-20-0150    Morbidity  Studies  in  Coal 

Mining  Activities.  HHS/CDC/NIOSH. 
09-20-0151    Mortality  Studies  in  Coal  Mining 

Activities.  HHS/CDC/NlOSH. 
09-20-0152     Mortality  Studies  in  Non-Coal 

Mining  Activities.  HHS/CDC/NIOSH. 
09-20-0153    General  Industry  Mortality 

Studies.  HHS/CDC/NIOSH. 
09-20-0154    Medical  and  Laboratory  Studies 

HHS/CDC/NIOSH. 
09-20-0155    Morbidity  Studies  in  Metal  and 

Non-Metal  Mining  Activities.  HHS/CDC/ 

NIOSH. 
09-20-0156    Cytotechnologists  Proficiency 

Answer  Sheets  and  Test  Results 

(Medicare).  HHS/CDC/LPO. 


09-20-0157    ainical  Laboratory 

Technologists  Proficiency  Answer  Sheets 
and  Test  Results  (Medicare).  HHS/CDC/ 
LPO. 

09-20-0158    Independent  Laboratory 

Directors  Proficiency  Answer  Sheets  and 
Exam  Results  (Medicare).  HHS/CDC/ 
LPO. 

09-20-0159    Records  of  Subjects  in 

Certification,  Testing  and  Safety  Studies 
of  Personal  Protective  Devices  for 
Hazardous  Work  Environments.  HHS/ 
CDC/NIOSH. 

09-20-0160    Records  of  Subjects  in  Health 
Promotion  and  Education  Studies.  HHS/ 
CDC/CHPE. 

09-20-0161     Records  of  Health  Professionals 
in  Disease  Prevention  and  Control 
Training  Programs.  HHS/CDC/CPS. 

09-20-0162    Records  of  Subjects  in  Agent 
Orange,  Vietnam  Experience,  and 
Selected  Cancers  Studies.  HHS/CDC/ 
CEH. 

09-20-0106 

SYSTEM  NAME: 

Specimen  Handling  for  Testing  and 
Related  Data.  HHS/CDC/CID. 

SECURITY  classification: 

None.         1 

SYSTEM  LOCATION: 

Center  for  Infectious  Diseases, 
Building  4,  Room  B-35,  Centersjor 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Epidemiology  Program  Office. 
Building  1.  Room  5009,  Centers  for 
Disease  Control.  1600  Clifton  Road. 
Atlanta,  GA  30333. 

San  Juan  Laboratories.  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  San  Juan.  Puerto  Rico  00936. 

Center  for  Prevention  Services. 
Freeway  Office  Park.  Room  309,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333,  and  Federal  Records 
Center,  1557  St.  Joseph  Avenue,  East 
Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager.        i 

CATEGORIES  OF  mOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Adults  and  children  whose  specimens 
have  been  submitted  to  the  Centers  for 
Disease  Control  (CDC)  for  testing. 

CATEGORIES  OF  RECORDS  Mt  THE  SYSTEM: 

Results  of  diagnostic  tests  involving 
microbiology,  clinical  chemistry, 
hematology,  immunology,  genetics  and 
pathology. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Section 
301,  "Research  and  Investigation"  (42 
U.SC.  241). 

PURPOSE(S): 

For  documentation  of  test  results 
which  are  returned  to  submitter.  Used 
between  specialty  units  for  research 
purposes;  and  for  epidemiological 
investigations,  for  epidemic  causes, 
prevention,  family  groupings  of  diseases, 
and  geographical  location  of  specific 
diseases;  also,  used  by  epidemiologists 
and  researchers  in  determining  drug 
resistance  of  specific  organisms. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Dep^ftment: 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  Has  requested  the  recipient  to — (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department.  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of.  and  willingness  to 
abide  by  these  provisions. 
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To  individuals  and  organizations 
deemed  qualified  by  the  Secretary  lo 
carry  out  qualify  assessment,  medicaJ 
audits,  and  utilization  review. 

The  Department  is  under  contract 
with  private  firms  for  the  purposes  of 
collating,  analyzing,  aggrepatins.  or 
otherwise  refining  records  in  this 
system.  Relevant  records  are  maintained 
by  the  contractors.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

Records  may  be  disclosed  to  Health 
Departments  and  other  public  health  or 
cooperating  medical  authorities  in 
connectitjii  with  program  activities  and 
related  collaborative  efforts  to  deal 
more  effectively  with  disfas<-s  and 
conditions  of  public  health  significance 

Disclosures  may  be  mad«  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  lo  an  mqtjiry 
from  the  congressional  offir :e  made  at 
the  request  of  that  individual. 

In  the  even!  of  htij>ation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  kas  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  justice  to  enable  thai 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINtNG.  AMD 
OlSPOSINe  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Original  Form — file  folders;  microfi'kn 
copies,  computer  tapes, 

RETRIEVABIUTY; 

Retrieved  by  name  or  designated 
number  furnished  by  the  submitter,  CDC 
identifying  number,  and/or  microfilm 
number. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  granted 
to  only  a  limited  number  of  physicians, 
scientists,  statisticians,  and  designated 
support  staff  of  CDC  or  its  contractors, 
as  authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  Physical  Safeguards:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 


service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  the  Federal 
Records  Center  (FRC),  fire  extinguishers, 
overhead  sprmkler  systeni  aod  card- 
access  control  equipment  in  the 
computer  room,  computer  terminals  and 
automated  records  iocated  in  secured 
areas. 

3.  Procedural  Safeguards:  Protection 
for  computerized  records  includes 
programmed  verification  of  valid  user 
identification  code,  account  code  and 
password  prior  to  acceptance  of  a 
terminal  session  or  job  submission, 
frequently  changed  pass«w>rds,  and 
Vault  Management  System.  Knowledge 
of  indiv»dual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  "certified"' 
process  is  performed  in  which  tapes  are 
completely  wnrien  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
m.aking  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specificafly  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director. 
contract  officrers  and  project  officers 
oversee  compliance  with  these 
requirements  Upon  completion  of  the 
contract,  all  data  vriW  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  Implementation  Guidelines:  The 
safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf;  45-13; 
Part  6.  "ADP  Systems  Security."'  of  the 
ffHS  ADP  Systems  Manual;  the  N'atjona] 
Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — Achives 
and  Records. 

RETENTION  AND  OISf>OSAC 

Number  of  years  held  at  CDC:  10 
years.  Ma>  be  transferred  to  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Destroyed 
by  paper  recj  cling  process  after  10 
years,  unless  needed  for  further  study. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Centers  for  Infectious 
Diseases,  Building  1,  Room  6013,  Centers 
for  Disease  Control  laoo  Clifton  Road. 
Atlanta,  GA  30333, 

Director,  Epidemiology  Program 
Office,  Building  1.  Room  5009,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Atlanta  GA  30333. 

Chief.  Den^e  Branch.  Division  of 
Vector-Borne  Viral  Diseases.  Center  for 
Infectious  Dueaaes,  Center  for  Disease 
Control.  GPO  Box  4532.  San  )uan.  Poerto 
Rico  00936.  and  Director,  Center  for 
Prevention  Services.  Freeway  Office 
Park.  Room  313.  Centers  for  Disease 
Control.  1800  Clifton  Road,  Atlanta,  GA 
30333, 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Room  2011,  Centers  for  Disease  Control, 
1600  Clifton  Road.  Ailanta,  CA  30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above. 
Requesters  in  person  must  provide 
driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either  fl)  submit 
a  notarized  request  to  verify  their 
identity  or  (2)  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subtecl  to  a  S5  000 
fine. 

An  individual  w+io  request 
notification  of  or  access  to  medical 
records  shall  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willirrg  to  review 
the  record  and  inform  the  subject 
individual  qf  its  contents  at  the 
representative's  discretion 

A  parent  or  guardian  who  requests 
notification  of  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verif>' 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  weH 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification; 
(1)  Full  name,  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  [3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 
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RCCOHO  ACCESS  raoccouncs: 

Same  as  notificafion  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTCSTMa  RECOnO  PROCEDURES:  I 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Approved  public  health  laboratories. 
Federal  medical  facilities,  private 
physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-20-0136 

SVSTEM  name: 

Epidemiologic  Studies  and 
Surveillance  of  Disease  Problems.  HHS/ 
CDC/CID. 

SECURrrv  classircatkm: 

None. 

SVSTEM  location: 

Center  for  Infectious  Diseases. 
Building  1,  Room  6013.  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30333. 

Center  for  Prevention  Services, 
Freeway  Office  Park.  Room  313,  Centers 
for  Disease  Control.  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Center  for  Environmental  Health, 
Chamblee  Building  29.  Room  9A. 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta,  GA  30333,  and 
Epidemiology  Program  Office,  Building 
1,  Room  5009,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta.  GA 
30333. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager. 

categories  of  individuals  covered  by  the 
system: 

Audits  and  children  with  reported 
diseases  and  other  preventable 
conditions  of  pubic  health  significance; 
also  included  are  control  group 
participants. 


CATEGORIES  OP  RECOMOS  IN  THE  SYSTEM: 

Case  reports,  line  listings,  hand  sort 
cards,  medical  records,  questionnaires, 
and  related  documents. 

authority  for  MAINTENANCE  OF  THE 

system: 

Public  Health  Service  Act.  Section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241), 

PURPOSE(S): 

This  record  system  enables  Centers 
for  Disease  Control  (CDC)  officials  to 
better  understand  disease  patterns  in 
the  United  States,  develop  programs  for 
prevention  and  control  of  health 
problems,  and  communicate  new 
knowledge  to  the  health  community. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained: 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identified  form, 
and  (2)  warrants  the  risk  to  the  privacy 
of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  Has  required  the  recipient  to — (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  [3]  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law: 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 


Records  may  be  disclosed  to 
individuals  and  organizations  deemed 
qualified  by  the  Secretary  to  carry  out 
quality  assessment,  medical  audits  or 
utilization  review. 

The  Department  is  under  contract 
with  private  firms  for  the  purposes  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  this 
system.  Relevant  records  are  maintained 
by  the  contractors.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  resp'ect  to  such  records. 

Records  may  be  disclosed  to  Health 
Departments  and  other  public  health  or 
cooperating  medical  authorities  in 
connection  with  program  activities  and 
related  collaborative  efforts  to  deal 
more  effectively  with  diseases  and 
conditions  of  public  health  significance. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  tapes  and  file  folders. 

RETRIEVABILITV: 

By  name  of  individual  and  by 
identification  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  granted 
to  only  a  limited  number  of  physicians, 
scientists,  statisticians,  and  designated 
support  staff  of  CDC  or  its  contractors, 
as  authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  Physical  Safeguards:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
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of  visitors,  fire  extinguishers,  overhead 
sprinkler  system  and  card-access 
control  equipment  in  the  computer  room, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  Procedural  Safeguards:  Protection 
for  computerized  records  includes 
programmed  verification  of  valid  user 
identification  code,  account  code  and 
password  prior  to  acceptance  of  a 
terminal  session  or  job  submission, 
frequently  changed  passwords,  and 
Vault  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  "certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  All  data  will  be  either 
returned  to  CDC  or  destroyed,  as 
specified  by  the  contract. 

4.  Implementation  Guidelines:  The 
safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13: 
Part  6,  "ADP  Systems  Security,"  of  the 
HHS  ADP  Systems  Manual;  the  National 
Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Record  copy  of  study  reports 
maintained  from  three  to  ten  years  in 
accordance  with  retention  schedules. 
Source  documents  for  computer 
disposed  of  when  no  longer  needed  by 
program  officials.  Personal  identifiers 
may  be  deleted  from  records  when  no 
longer  needed  in  the  study  as 
determined  by  the  system  manager,  and 
as  provided  in  the  signed  consent  form, 
as  appropriate. 

SVSTEM  MANAaER(S)  AND  ADDRESS: 

Director,  Center  for  Infectious 
Diseases,  Building  1,  Room  6013,  Centers 


for  Disease  Control,  1600  Clifton  Road. 
Atlanta.  GA  30333 

Director.  Center  for  Prevention 
Services,  Freeway  Office  Park.  Room 
313.  Centers  for  Disease  Control.  1600 
Clifton  Road,  Atlanta.  GA  30333 

Director.  Center  for  Environmental 
Health.  Chamblee  Building  29.  Room  9A, 
Centers  for  Disease  Control.  1600  Clifton 
Road,  Atlanta,  GA  30333.  and 
Epidemiology  Program  Office,  Building 
1.  Room  5009,  Centers  for  Disease 
Control.  1600  Clifton  Road,  Atlanta.  GA 
30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support. 
Room  2011,  Centers  for  Disease  Control. 
1600  Clifton  Road.  Atlanta.  GA  30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  or  may 
obtain  information  concerning 
participation  in  epidemiological  studies 
or  surveillance  activities  by  contacting 
the  first  system  manager  at  the  address 
listed  above.  Requesters  in  person  must 
provide  driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either  (1)  submit 
a  notarized  request  to  verify  their 
identity  or  (2)  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any.  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(])  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known:  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 


An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any.  may  be 
requested. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  first  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  private  physicians.  State 
and  local  health  departments,  and  other 
health  care  providers. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 
09-20-0147 
SVSTEM  NAMC 

Occupational  Health  Epidemiological 
Studies.  HHS/CDC/NIOSH, 

SECURmr  CLASSIFICATION: 

None. 

SVSTEM  LOCATION: 

Division  of  Surveillance.  Hazard 
Evaluation,  and  Field  Studies  (DSHEFS). 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Robert  A. 
Taft  Laboratories,  4676  Columbia 
Parkway,  Cincinnati.  Ohio  45226. 

and 
Federal  Records  Center.  3150  Bertwynn 

Drive.  Dayton.  Ohio  45439. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Industrial  workers  exposed  to 
physical  and/or  chemical  agents  that 
may  damage  the  human  body  in  any 
way.  Some  examples  are:  (1)  Organic 
carcinogens,  (2)  inorganic  carcinogens, 
13)  mucosal  or  dermal  irritants.  (4) 
fibrogenic  materials.  (5)  acute  toxic 
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agents  including  sensitizing  agents,  (6) 
neurotoxic  agents.  (7)  mutagenic  (male 
and  female]  and  teratogenic  agents,  (8) 
bio-accumulating  non-carcinogen 
agents,  and  (9)  chronic  vascular  disease- 
causing  agents.  Also  included  are  those 
individuals  in  the  general  population 
who  have  been  selected  as  control 
groups. 

CATCOOmCS  OF  MECOROS  IN  THE  SYSTEM: 

Physical  exams,  sputum  cytology 
results,  questionnaires,  demographic 
information,  smoking  history, 
occupational  histories,  previous  and 
current  employment  records,  urine  test 
records.  X-rays,  medical  history, 
pulmonary  function  test  records,    I 
medical  disability  forms,  blood  test 
records,  driver's  license  data,  hearing 
test  results,  spirometry  results  are 
examples  of  the  records  in  this  system. 
The  specific  types  of  records  collected 
and  maintained  are  determined  by  the 
needs  of  the  individual  study. 

AUTHORITY  FOH  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Section 
301.  "Research  and  Investigation"  (42 
U.S.C.  241);  Occupational  Safety  and 
Health  Act,  Section  20,  "Research  and 
Related  Activities"  (29  U.S.C.  669); 
Federal  Mine  Safety  and  Health  Act  of 
1977,  Section  501,  "Studies  and 
Research"  (30  U.S.C.  951). 

FURPOSE(S): 

Studies  carried  out  under  this  system 
are  to  evaluate  mortality  and  morbidity 
of  occupationally  related  diseases,  to 
determine  the  cause  and  prevention  of 
diseases  of  industrial  origin,  and  lead 
toward  future  prevention  of 
occupationally  related  diseases,     i 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEOORtES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

Portion  of  records  (name.  Social 
Security  number  if  know,  date  of  birth, 
and  last  known  address)  may  be 
disclosed  to  one  or  more  of  the  sources 
selected  from  those  listed  in  Appendix  I. 
as  applicable.  This  may  be  done  solely 
for  obtaining  a  determination  as  to 
whether  or  not  an  individual  has  died. 
The  purpose  of  determining  death  is  so 
that  NIOSH  may  obtain  death 
certificates,  which  state  the  cause  of 
death,  from  the  appropriate  Federal. 
State  or  local  agency.  Cause  of  death 
enables  NIOSH  to  evaluate  whether 
excess  occupationally  related  mortality 
is  occurring. 


In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  For  example, 
records  may  be  released  to  the 
Department  of  Justice  in  defending 
claims  against  the  U.S.  when  the  claim 
is  based  upon  an  individual's  mental  or 
physical  condition  and  is  alleged  to 
have  arisen  because  of  activities  of  the 
Public  Health  Service  in  connection  with 
such  individual. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  (contractors) 
for  data  entry,  computer  systems 
analysis  and  computer  programming 
services.  These  contractors  promptly 
return  all  data  entry  records.  Computer 
work  may  be  done  either  on  contractor- 
owned  or  Government-owned 
computers.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

Test  data  which  indicates  the 
existence  of  cancer  may  be  provided  to 
the  State  Cancer  Registry  where  the 
State  has  a  legally  constituted  cancer 
registry  program  which  provides  for  the 
confidentiality  of  information. 

Certain  communicable  diseases  may 
be  reported  to  State  and/or  local  Health 
Departments  where  the  State  has  a 
legally  constituted  reporting  program  for 
communicable  diseases  and  which 
provides  for  the  confidentiality  of  the 
information. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 


Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVtNO,  ACCE8SINO,  RETAININO,  AND 
DISPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files,  computer  files,  card 
files,  microfilm,  microfiche,  and  other 
files  as  appropriate. 

retrievabiuty: 

Name,  assigned  number,  plant  name, 
year  tested  are  some  of  the  indices  used 
to  retrieve  records  from  these  systems. 
Other  retrieval  methods  are  utilized  as 
individual  research  dictates. 

SAFEQUARDS: 

1.  Authorized  Users:  Access  is  granted 
to  only  a  hmited  number  of  physicians, 
scientists,  statisticians,  and  designated 
support  staff  of  CDC  or  its  contractors, 
as  authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  Physical  Safeguards:  Locked 
cabinets  in  locked  rooms.  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  fire  extinguishers,  overhead 
sprinkler  system  and  card-access 
control  equipment  in  the  computer  room, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  Procedural  Safeguards:  Protection 
for  computerized  records  includes 
programmed  verification  of  valid  user 
identification  code,  account  code  and 
password  prior  to  acceptance  of  a 
terminal  session  or  job  submission,  and 
frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes. 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel 
Privacy  Act  provisions  are  included  in 


contracts,  and  the  CDC  Project  Director, 
contract  officers  oversee  compliance 
with  these  requirements.  Upon 
completion  of  the  contract,  all  data  will 
be  either  returned  to  CDC  or  destroyed, 
as  specified  by  the  contract. 

4.  Implementation  Guidelines:  The 
safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PPS.hf:  45-13; 
Part  6.  "ADP  Systems  Security."  of  the 
HHS  ADP  Systems  Manual:  the  National 
Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  nPS  Pub.  31). 

RETEHmON  AND  DISPOSAL: 

Records  are  maintained  from  three  to 
twenty  years  in  accordance  with 
retention  schedules.  Every  attempt  is 
made  to  strip  personal  identifiers  from 
records  and  destroy  the  records  when 
they  are  no  longer  needed.  Any  paper 
records  which  are  disposed  of  are 
shredded  or  burned  and  computer  tapes 
are  erased. 

SYSTEM  MANAQER(S)  AND  AOORCSS: 

Program  Management  Officer, 
Division  of  Surveillance.  Hazard 
Evaluations,  and  Field  Studies 
(DSHEFS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Robert  A  Taft  Uboratories. 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226. 

NOTIFICATION  PflOCCDURES: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  the  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
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nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

NCCOM)  ACCESS  PttOCEOURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any.  may  be 
requested. 

CONTESTING  RECOIID  mOCEOUIIES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Vital  status  information  is  obtained 
from  Federal.  State  and  local 
governments  and  other  available 
sources  selected  from  those  listed  in 
Appendix  I.  Information  is  obtained 
directly  from  the  individual  and 
employer  records,  whenever  possible. 

SVSTEtM  EXEMTTED  FROM  CERTAIN 
FROVISIONS  Of  THE  ACT: 

None 

Appendix  I— Potential  Sourees  for 
Determination  of  Vital  Status 

Military  Records 

Appropriate  State  Motor  Vehicle  Registration 

Departments 
Appropriate  State  Driver's  License 

Departments 
Appropriate  State  Government  Divisions  of: 

Assistance  Payments  (Welfare),  Social 

Services.  Medical  Services,  Food  Stamp 

Program.  Child  Support.  Board  of 

Corrections.  Aging 
Indian  Affairs.  Workman's  Compensation. 

Disability  Insurance 
Retail  Credit  Association  Follow  up 
Veterans  Administration  Files 
Appropriate  employee  union  or  association 

records 
Appropriate  company  pension  or  employment 

records 
Company  group  insurance  records 
Appropriate  State  Vital  Statistics  Offices 
Life  Insurance  Companies 
Railroad  Retirement  Board 
Area  Nursing  Homes 
Area  Indian  Trading  Posts 
Mailing  List  Correction  Cards  (U.S.  Postal 

Service) 
Letters  and  telephone  conversations  with 

relatives 
Letters  and  telephone  conversations  with 

former  employees  of  the  same 

establishment  as  cohort  meml)er 
Appropriate  local  newspaper  (obituaries) 
Social  Security  Administration 
Internal  Revenue  Service 


National  Death  Index 
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HMlth  RMorucM  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Pulilication  of  Syatama  of  Racorda 

aoency:  Pubhc  Health  Service  (PHS): 
Health  Resources  and  Services 
Administration  (HRSA),  HHS. 

action:  HRSA  is  publishing  this 
document  to  meet  the  requirements  of 
Pub.  L  97-375.  the  Congressionah 
Reports  Elimination  Act.  TTiis  new 
statute  amends  the  Privacy  Act  (5  U.S.C. 
552a.  section  3(e)(4)  to  hmit 
republication  to  revised  system  notices 
only. 


summary:  HRSA  has  completed  a 
comprehensive  review  of  each  of  its 
system  notices  which  last  appeared  in 
the  1983  republication  (48  FR  53882- 
53918.  dated  November  29, 1983),  and 
has  determined  that  no  significant 
changes  have  occurred  to  warrant 
republication  of  its  system  notices  at 
this  time. 

SUPPLEMENTARY  INFORMATION:  The 

routine  uses  set  forth  in  each  system 
notice  describe  permissible  disclosures 
outside  the  Department  of  records  in 
that  system,  which  may  be  made 
without  the  consent  of  individuals  who 
are  the  subject  of  those  records. 
Additional  disclosures  without  the 
consent  of  subject  individuals  are 
permitted  by  the  Privacy  Act  itself  in 
Section  3(b),  as  follows; 

"(1)  To  those  officers  and  employees 
of  the  agency  which  maintains  the 
records  who  have  a  need  for  the  record 
in  the  performance  of  their  duties; 

"(2)  Required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act); 

"(3)  For  a  routine  use  (as  described  in 
the  routine  use  section  of  each  specific 
system  notice): 

"(4)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13: 

"(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  soley  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

"(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 


evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value: 

"(7)  To  another  agency  or  to  an 
instrumentality  of  any  government 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  idw  enforcement  activity  if  the 
activity  is  authorized  by  law.  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
aj^ency  which  maintains  the  record 
specificying  the  particular  portion 
desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought; 

"(8)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if,  upon  such  disclosure, 
notification  is  transmitted  to  the  last 
known  address  of  such  individual; 

"(9)  To  either  House  of  Congress,  or, 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or        | 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

"(10)  To  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

"(11)  To  an  authorized  individual 
pursuant  to  an  order  of  a  court  of 
competent  jurisdiction;  or 

"(12)  To  a  consumer  reporting  agency 
in  accordance  with  Section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3711(0)." 

Dated:  August  17.  1984.  I 

lames  A.  Walsh, 

Associate  Administrator  for  Operations  and 
Management. 
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Food  and  Drug  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service  (PHS); 
Food  and  Drug  Administration  (FDA), 
HHS. 

action:  FDA  is  publishiiig  this 
document  to  meet  the  requirements  of 
Pub.  L.  97-375.  the  Congressional 
Reports  Elimination  Act.  This  statute 
amends  the  Privacy  Act  (5  US.C  552(a). 
section  3(e)(4))  to  limit  republication  to 
revised  system  notices  only. 

summary:  FDA  has  revised  each  of  its 
system  notices  and  has  revised  some 
this  year  to  enhance  specificity  and 
clarify  the  effects  of  reorganization. 
These  revisions  are  minor  and  have  no 
affect  on  the  public's  need-to-know. 
Therefore.  FDA  is  not  republishing  any 
of  its  system  notices  at  this  time. 

FDA  has  added  no  new  systems  of 
records  since  the  1982  annual 
publication.  One  system  has  been 
deleted. 

FDA  is  republishing  the  table  of 
contents  of  all  of  its  systems  of  records. 
A  copy  of  FDA's  system  notices  is 
available  from  the  FDA  Privacy  Act 
Coordinator.  HFW'-30.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857 

SUPPLEMENTARY  INFORMATION: 

A.  General  Information: 

1.  The  routine  uses  set  forth  in  each 
notice  describe  permissible  disclosures 
outside  the  Department  of  records  in 
that  system  which  may  be  made  without 
the  consent  of  individuals  who  are  the 
subjects  of  those  records.  Additional 
disclosures  without  consent  of  subject 
individuals  are  pern,.tted  b\'  the  Privacy 
Act  in  section  3(bl  ds  follows: 

"(1)  To  those  offu  t^rs  and  employees 
of  the  agency  which  mamtams  the 
record  who  have  a  '  eed  for  the  record  in 
the  performance  of   leir  duties: 

"(2)  Required  under  section  552  of  this 
title  (the  Freedom  v\  Information  Act); 

"(3)  For  a  routine  use  as  (described  in 
the  routine  use  section  of  each  specific 
system  notice): 

"(4)  To  the  Bureau  of  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13: 

"(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 
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"(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  of  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

"(7)  To  another  agency  or  to  an 
instrumentality  of  any  government 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought: 

"(8)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if,  upon  such  disclosure, 
notification  is  transmitted  to  the  last 
known  address  of  such  individual: 

"(91  To  either  Hoase  of  Congress,  or, 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee: 

"(10)  To  the  Com.ptroller  General,  or 
any  of  his  authorized  representatives  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

"(11)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction:  or 

"(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d))."  (This  "Special 
Disclosure"  statement  does  not  apply  to 
any  FDA  system  of  records.) 


B.  Specific  Information: 

1.  Changes  to  the  data  base  which  do 
not  necessitate  republication; 

a.  The  organization  designation  in  the 
title  of  the  following  systems  has  been 
changed  from  HHS/FDA/BRH  to  HHS/ 
FDA/CDRH: 

09-10-0008— Radiation  Protection 
Personnel  .Monitoring  Svstem,  HHS/ 
FDA/CDRH. 

09-10-0017— Epidemiological 

Research  Studies  of  the  Center  for 
Devices  and  Radiological  Health.  HHS/ 
FDA/CDRH. 

b.  The  organizational  designation  in 
the  title  of  the  following  system  has 
been  chanjjpd  from  HHS/FDA/BF  to 
HHS/FDA/CFSAN; 

09-10-0011— Certified  Retort 
Operators,  HHS/FDA/CFSA.NI. 

c.  Addition  to  the  Record  Access 
Procedures  Category  of  all  system 
notices  that  subject  individuals  may 
also  request  an  accounting  of 
disclosures  that  have  been  made  of  their 
records,  if  any. 

2.  Deleted  System:  System  09-10- 
0012— Association  of  Official  Analytical 
Chemists  (AOAC)  Member  File,  HHS/ 
FDA/AOAC  has  been  deleted  because  it 
is  no  longf'r  necessary  for  P"DA  to 
maintain  the  records  which  were 
contained  in  this  system.  This  s\stem 
notice  was  last  published  in"the  Federal 
Register,  Vol.  47,  No  198.  October  13. 
1982,  pp.  45421-45422. 

Dated:  September  5, 1984. 
Robert  C.  Wetherell.  Jr., 

Asfiociate  Commissioner  for  Legislation  and 
Information. 
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37731 


The  President 

PROCLAMATIONS 

37725     Historically  Black  Colleges  Week,  National  fProc. 
5239) 

Executive  Agencies 

Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection 
Service;  Commodity  Credit  Corporation 
RULES 

Natural  gas;  certification  of  essential  agnculturai 

uses;  food  grade  citric  acid  and  enzymes 
37727     Practice  rules  governing  formal  adjudicatory 

proceedings;  potato  research  and  promotion 

NOTICES 
37819      Agency  information  collection  activities  under 

OMB  review 


Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Associate  Director  {Compliance  Operations) 

Anintal  and  Plant  Health  Inspection  Service 

RULES 

Plant  quarantine  domestic: 

Pink  boUworm;  interim  rule  affirmed 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 
Humanities  Panel 

Civil  Aeronautics  Board 

NOTICES 

Hearings,  etc.: 

Air  Chicago,  Inc..  et  al.;  air  carrier  certificates 

proposed  revocation 

Express  Air,  Inc.,  et  al. 

Island  Airlines.  Inc. 

Lynbird  International,  Inc. 

Orion  Air 

United  States-Saudi  Arabia  all-cargo  exemption 

proceeding 
Meetings;  Sunshine  Act 

Civil  Rights  Commission 

NOTICES 

Meetings;  Slate  advisory  committees: 
New  Jersey 

Commerce  Department 

See  International  Trade  Administration:  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 
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37889 


37727 


37874 


37819 

37820 
37820 
37820 
37820 
37819 

37891 


37821 
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37728 
37729 


Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs; 
Milk  diversion  program 
Peanuts;  interim 


Consumer  Product  Safety  Commission 

Nonces 
37824     Agency  information  collection  activitie*  under 

OMB  review 
37891      Meetings;  Sunshine  Act 

Defense  Department 

See  also  Air  Force  Ctepartment;  Navy  DepartraenL 
NOTICES 

Meetings: 
37824  Wage  Committee 


Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.;  controlled 
substances: 

DePompei,  Lambert  .\..  M.D. 

Miller,  Gilbert  MX), 

Rush,  Michael  A.,  D.PM. 


37862 
37863 
37863 


37831 
37832 


38083 


37865 


37785 


37831 


37831 


37752 

37753 
37754 


Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use.  prohibition 
orders,  exemption  requests,  elcj 

Exxon  Co.,  U.S.A. 

Turlock  Irrigation  District,  CA 

Employment  and  Training  Administration 

PROPOSED  RULES 

Unemployment  insurance  service: 

Quality  control  program;  advance  notice 
NOTICES 

Labor  surplus  area  classifications;  annual  list 

Energy  Department 

See  also  Economic  Regulatory  Administratjon: 
Federal  Energy  Regulatory  Commission;  Hearings 
and  Appeals  Office,  Energy  Department 
PROfOSED  RULES 

Nuclear  information,  unclassified  controlled: 
identification  and  protection;  extension  of  time 

NOTICES 

Grant  awards: 

American  Society  for  Environraenlal  Education 
International  atomic  energy  agreement*;  civil  uses; 
subsequent  arrangements: 

Japan  and  Sweden 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 

promulgation:  various  States: 

South  Dakota 
Air  quality  planning  purposes;  designation  of  areas: 

Arkansas 

Ohio 
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37756  Pennsylvania 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.; 

37758         Dicamba 

37757  0,0-Dimethyl-0-p-nitrophenyl  thiophosphate 
(methyl  homolog  of  parathion),  etc. 

Water  pollution  control: 
37998         National  pollutant  discharge  elimination  system; 
permit  regulations 
PROPOSCO  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

37806  Wisconsin 
Air  quality  planning  purposes;  designation  of  areas 

37807  Wisconsin 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc 

37812        Acephate 

37811         Definitions  and  interpretations;  beans 

37809  Definitions  and  interpretations;  broccoli, 
cabbage,  and  celery 

37810  Definitions  and  interpretations;  tangerines, 
caneberries.  and  squash 

Pesticide  programs: 
37960        Labeling  requirements  for  pesticides  and  device! 
37916         Pesticide  registration  and  classification 
procedures 

NOTICES 

Grants;  State  and  local  assistance; 
37847         Wastewater  treatment  works  construction; 
allotments  i 

Pesticide  programs:  ' 

37843         Special  review;  linuron 

Pesticide  registration,  cancellation,  etc.: 

37841  Hess  &  Clark.  Inc..  et  al. 
37840         NOR-AM  Chemical  Co.  et  al. 

Pesticides;  emergency  exemption  applications: 

37842  Methamidophos,  etc. 
Pesticides;  experimental  use  permit  applications 

37843  Zoecon  Industries;  correction 

Federal  Aviation  Administration 
RULES 

Airworthiness  directives: 
37734         Cessna 
37732         Sikorsky 

PROPOSED  RULES 

Airworthiness  directives: 
37786         Beech 

Airworthiness  standards: 
38078         SAFER  propulsion  system  recommendations; 
implementation 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings: 
37865         National  Crime  Information  Center  Advisory 
Policy  Board 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
37760         Spectrum  utilization  policy,  and  digital 
termination  systems         j 

NOTICES  I 

37891      Meetings:  Sunshine  Act 


Federal  Deposit  Insurance  Corporation 

NOTICES 
37891,    Meetings;  Sunshine  Act  (3  documents) 
37892 


Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (.\atural  Gas  Act): 
Btu  measurement  adjustments;  refund  procedures 

Natural  Gas  Policy  Act: 

Incremental  pricing:  acquisition  cost  thresholds 

Organization,  functions,  and  authority  delegations: 
Hydropower  Licensing  Office  and  Electric  Power 
Regulation  Office;  reorganization;  correction 

NOTICES 

Hearings,  etc.: 
Columbia  Gas  Transmission  Corp. 
Equitable  Gas  Co. 

Mississippi  River  Transmission  Corp.  et  al. 
Natural  Gas  Pipeline  Co.  of  America  et  al. 
Panhandle  Eastern  Pipeline  Co. 
Ringwood  Gathering  Co. 
Texas  Gas  Transmission  Corp. 
Trunkline  Gas  Co. 


37735 
37746 
37746 


37833 
37834 
37834 
37834 
37835 
37835 
37835 
37836 


37848 
37848 


37848 
37849 
37892 


37855 


37748 
37748 

37747 


37850 

37850 
37851 
37850 
37851 
37851 

37849 


37849 


Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance,  certificates: 

K/S  A/S  Norske  Cruise  et  al. 
Freight  forwarder  licenses: 

American  Union  Transport  Florida,  Inc.  et  al. 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Gaylord  Bankshares,  Inc. 

International  Commercial  Bank  of  China,  et  al. 
Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Acidified  surface  waters,  evaluate      jf  mitigation 
strategies 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds  and  related  products: 

Monensin.  roxarsone.  and  virginiamycin 

Pyrantel  tartrate 
Food  additives: 

Polymers,  adjuvants,  etc.:  hydrogen  peroxide 

solution  and  ionomeric  resin 
NOTICES 
Color  additive  petitions: 

Coopervision.  Inc. 
Food  additive  petitions: 

Calgon  Corp. 

Celanese  Engineering  Resins 

Ciba-Geigy  Corp. 

General  Electric  Co. 

Radiation  Technology,  Inc. 
Food  for  human  consumption: 

Bread,  enriched;  identity  standard  deviation; 

market  testing  permit 

General  Services  Administration 

NOTICES 

Travel  regulations: 

Household  goods  and  temporary  quarters 
subsistence  expenses,  etc.;  relocation  companies 
use.  agency  responsibilities;  correction 
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Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  Health  Resources  and 
Services  Administration. 

Health  Care  Financing  Administration 

NOTICES 

37851      Privacy  Act;  systems  of  records 

Health  Resources  and  Services  Administration 

NOTICES 

Health  service  areas  redesignation: 
37853  Illinois;  extension  of  time 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception 
37837-        Cases  filed  (3  documents) 
37839 

37836,        Decisions  and  orders  (2  doLuments) 
37837 

Remedial  orders: 
37840         Objections  filed 


Housing  and  Urban  Development  Department 

RULES 

Low  income  housing 

Housing  assistance  payments  (Section  8);  fair 
market  rent  schedules  for  existing  housing  and 
moderate  rehabilitation;  interim;  correction 

Public  and  Indian  housing; 
Definition  of  income,  income  limits,  rent 
calculations,  etc.;  correction 
Indian  preference  policy  statement 

PROPOSED  RULES 

Low  income  housing,  etc.; 
Preference  for  families  occupying  substandard 
housing,  involuntarily  displaced,  or  paying  more 
than  fifty  percent  of  income  for  rent 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 


37749 

37749 
37749 

37787 


37853, 
37854 


Indian  Affairs  Bureau 

NOTICES 

37854     Agency  information  collection  activities  under 
OMB  review 


Interior  Department 

See  Fish  and  Wildlife  Sen.ice:  Indian  Affairs 
Bureau;  Land  Mangement  Bureau;  National  Park 
Service. 


Internal  Revenue  Service 

PROPOSED  RULES 

Estate  and  gift  taxes: 
37806         Marital  deductions;  limitations;  correction 

International  Development  Cooperation  Agency 

See  also  Overseas  Private  Investment  Corporation 
NOTICES 

37856     Agency  information  collection  activities  under 
OMB  review 


International  Trade  Administration 

NOTICES 
37821     Export  trade  certificates  of  review 

International  Trade  Commission 

NOTICES 

Import  investigations: 
37862         Agricultural  products,  major  world  trade  flow 

37856  Cast-iron  pipe  fittings  from  Brazil  and  India 

37857  Cloisonne  jewelry 

37857  Egg  filler  flats  from  Canada 

37858  Glass  construction  blocks 

37858  Glass  tempering  systems 

37859  Indomethacin 

37859  Large  diameter  carbon  steel  welded  pipes  from 
Brazil 

37860  Meat  deboning  machines 

37861  Portable  electronic  calculators 
37861  Rotary  wheel  printing  systems 
37861          Tennis  rackets 

37861  Vitamin  K  from  Spain 
37892     Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

37862  Illinois  Central  Gulf  Railroad  Co. 

Justice  Department 

See  Drug  Enforcement  Admininstrution;  Federal 
Bureau  of  Investigation. 

Labor  Department 

See  also  Employment  and  Training  Administration. 
NOTICES 
37865     Agency  information  collection  activities  under 
OMD  review 


%. 


Land  Management  Bureau 

RULES 

Public  land  orders: 

37759 

Idaho 

37760 

Michigan 

37759 

Montana 

37759 

Oregon;  correction 

37760 

Oregon  et  al. 

NOTICES 

Management  framework  plans: 

37855 

Colorado 

Organization,  functions,  and  authority  delegations; 

37854 

Colorado  State  Office;  address  change 

Sale  of  public  lands; 

37855 

Idaho;  correction 

Survey  plat  filings: 

37855 

Colorado 

National  Bureau  of  Standards 

NOTICES 

Senior  Executive  Service; 
37823         General  and  Limited  Performance  Review  Board; 
membership 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
37813         Door  locks  and  door  retention  components 
37815         Tires,  new  pneumatic  for  motor  vehicles  other 
than  passenger  cars 


VI 
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37888 


37783 


37856 


37875 

37875, 
37876 


37825 


37877 

37877 
37893 
37878 


37878 


37785 


37889 


37879 

37882, 

37883 

37880 

37885 

37885 

37881 

37893 


37882 


NOTICES 

Motor  vehicle  safety  standards:  exemption 
petitions,  etc.: 
General  Motors  Corp.    , 

National  Oceanic  and  Atmospheric 
Administration 

RULES  I 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon, 
and  California;  interim 

National  Park  Service      | 

NOTICES 

Historic  properties  leasing: 
Salem  Maritime  National  Historic  Site 


National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc. 
Intergovernmental  review  of  agency  programs  an< 
activities;  State  lists  (2  documents) 

Navy  Department  | 

NOTICES 

Privacy  Act;  systems  of  records 
Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Michigan  State  University 
Meetings: 

Reactor  Safeguards  Advisory  Committee 
Meetings;  Sunshine  Act 

Regulatory  guides:  issuance,  availability,  and 
withdrawal 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Personnel  Management  Office 

PROPOSED  RULES 

Health  benefits,  Federal  employees: 
Belated  open  season  enrollment 


Revenue  Sharing  Office 

NOTICES 

Entitlement  period  allocations: 
Data  definitions  and  initial  allocations;  final  date 
for  adjustment  demands 


Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 
Boston  Stock  Exchange  Clearing  Corp. 
Chrysler  Financial  Corp.  (2  documents) 

Connecticut  Light  &  Power  Co. 

Eastern  Utilities  Associates  et  al. 

Guilford  Mills,  Inc. 

New  England  Securities  Depository  Trust  Co. 
Meetings;  Sunshine  Act 
Self-regulatory  organizations;  proposed  rule 
changes: 

Cincinnati  Stock  Exchange 


37886         Philadelphia  Stock  Exchange,  Inc. 


Selective  Service  System 

NOTICES 

Computer  matching  programs: 

Violators,  registration  identification 


37686 


37888 

37888 
37888 


37823 


37889 


37890 


Small  Business  Administration 

NOTICES  ^ 

Applications,  etc.:      •* 

Northern  Capital  Corp. 
Meetings;  regional  advisory  councils: 

Arizona 

Utah 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Philippines 

Transportation  Department 

See  Federal  Aviation  Administration;  National 

Highway  Traffic  Safety  Administration. 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau.; 

Internal  Revenue  Service;  Revenue  Sharing  Office. 

NOTICES 

Boycotts,  international: 

Countries  requiring  cooperation;  list 

Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 


Separate  Parts  in  This  Issue 

Part  II 

37916     Environmental  Protection  Agency 

Part  III 
37960     Environmental  Protection  Agency 

Part  IV 
37998     Environmental  Protection  Agency 

Part  V 
38078      Department  of  Transportation,  Federal  Aviation 
Administration 

Part  VI 
38083     Department  of  Labor.  Employment  and  Training 

Administration 


Render  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3— 

The  President 


i^^'   )o(   M-js"ss 

Flic     9-25-«4    10  5-  dm| 
Biili'       code   3i95-()l-M 


Presidential  Documents 


Proclamation  5239  of  September  24.  1984 

National  Historically  Black  Colleges  Week,  1984 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  one  hundred  and  three  historically  black  colleges  and  universities  in  the 
United  States  have  contributed  substantially  to  the  growth  and  enrichment  of 
the  Nation.  These  institutions  have  a  rich  heritage  and  tradition  of  providing 
the  challenging  higher  education  so  essential  to  an  individuals  full  participa- 
tion in  our  complex  technological  society. 

Historically  black  colleges  and  universities  bestow  forty  percent  of  all  degrees 
earned  by  black  students.  They  have  awarded  degrees  to  eighty-five  percent 
ot  the  country  s  black  lawyers  and  doctors  and  fifty  percent  of  its  black 
business  executives.  Throughout  the  years,  these  institutions  have  helped 
many  underprivileged  students  to  attain  their  full  potential  through  higher 
education.  ^ 

In  recognition  of  the  fact  that  the  achievements  and  goals  of  these  historically 
black  colleges  and  universities  deserve  national  atteation,  the  Congress  by 
Senate  Joint  Resolution  340.  has  designated  the  week  of  September  23  1984  as 
National  Historically  Black  Colleges  Week'  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  23,  1984.  as  National 
Historically  Black  Colleges  Week,  1  urge  all  Americans  to  observe  this  week 
with  appropriate  ceremonies  and  activities  to  express  our  respect  and  appre- 
ciation for  the  outstanding  academic  and  social  accomplishments  of  the 
Nation  s  black  institutions  of  higher  learning. 

IN  WITNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  twenty-fourth  day' 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-four  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 


a 


cnA-iiilA.^ 


Q 


VJl-ik-x»j^o>./-v 


Editorial  note:  For  the  Pres.cien!  s  remarks  of  Sept,  24    1984.  on  signing  ProcUm..,on  52:i9   see  ,h. 
i\eehh  Co,iip:,otion  o'  Presuit-'!!:u.  Oocumemi,  (vol,  20.  no  391. 
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This  section   o<  ttw   FEDERAL   REGISTER 
contains  regulatory  documants   having 
general  applicability  and  tegai  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the   SuperintendBnt  of  Documents. 
Pnces  of  new  boda  are  listed  m  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
OffJM  of  ttM  SMretary 
7  CFR  Part  1 

Rules  of  Practict  Govoming  Formal 
Adjudicatory  Procaadinga  Institutad 
by  the  Sacratary 

agency:  Office  of  the  Secretary.  USDA. 
action:  Final  rule. 


summary:  This  amendment  will  expand 
the  scope  and  applicability  of  the 
Department's  uniform  rules  of  practice 
governing  adjudicatory  proceedings  to 
include  actions  initiated  under  the 
Potato  Research  and  Promotion  Act.  as 
amended  (7  U.S.C.  2611.  amended  Pub. 
L  97-244.  96  Stat.  310,  effective  August 
26,  1982).  The  Potato  Research  and 
Promotion  Act  was  amended  on  August 
26.  1982,  to  authorize  assessment  of  civil 
penalties  and  issuance  of  cease  and 
desist  orders  by  the  Secretary  of 
Agriculture  against  any  person  found  to 
be  in  violation  of  the  Act.  the  Potato 
Research  and  Promotion  Plan  (7  CFR 
1207.301  et  seq.)  or  the  Regulations 
thereunder  (7  CFR  1207.500  et  seq.]. 
Accordingly,  this  action  will  make  the 
Department's  uniform  rules  applicable 
to  the  administrative  adjudications  now 
authorized  under  the  Act.  and  will  thus 
permit  the  orderly  conduct  of  any  such 
adjudications  as  may  be  initiated  by  the 
Secretary. 

EFFECTIVE  DATE:  September  26. 1984. 
FOB  FURTHEH  INFORMATION  CONTACT: 

Charles  W.  Porter.  Chief.  Vegetable 
Branch,  F&V.  AMS,  USDA,  Washington 
D.C.  20250;  telephone  (202)  447-2615. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  determined  to  be 
exempt  from  the  procedure  under 
Executive  Order  12291  because  it  is 
administrative  in  nature. 


Effective  August  26. 1982.  the  Potato 
Research  and  Promotion  Act  was 
amended  to  authorize  administrative 
adjudications  to  enforce  the  provisions 
of  the  Act,  the  Plan,  and  the  regulations 
thereunder,  against  any  person  found  to 
be  iji  violation,  through  the  imposition  of 
civil  penalties  and  the  issuance  of  cease 
and  desist  orders  by  the  Secretary.  The 
amendments  to  the  Act  provide  that 
before  any  penalty  or  cease  and  desist 
order  can  be  issued  the  affected  person 
shall  be  provided  with  an  opportunity 
for  a  hearing.  Prior  to  August  26. 1982. 
the  enforcement  of  violations  of  the  Act 
and  Plan  was  limited  to  actions 
prosecuted  in  the  Federal  District 
Courts.  Thus,  there-was  no  need  for 
administrative  rules  of  practice  before 
that  date. 

The  Department's  uniform  rules  of 
practice  (7  CFR  Part  1,  Subpart  H), 
which  govern  the  conduct  of 
adjudicatory  proceedings  under 
numerous  statutes,  have  been  in  effect 
since  February  1. 1977.  Accordingly,  to 
insure  consistency  and  uniformity  in  the 
conduct  of  the  Department's 
administrative  proceedings,  if  has  been 
determined  that  proceedings  initiated 
under  the  amended  Potato  Research  and 
Promotion  Act  should  also  be  governed 
by  these  uniform  procedures. 

Since  5  U.S.C.  553  does  not  apply  to 
the  promulgation  of  agency  rules  of 
procedure  and  since  existing  rules  of 
practice  are  simply  being  adopted  for 
this  new  statutory  authority,  it  has  been 
determined  that  it  is  unnecessary  to 
provide  an  opportunity  for  the 
submission  of  comments  on  this  action. 
For  these  same  reasons  it  has  been 
determined  that  good  cause  exists  to 
make  this  action  effective  upon 
publication  in  the  Federal  Register. 

In  consideration  of  the  foregomg.  7 
CFR  Part  1.  subpart  H.  is  amended  as 
follows: 

PART  1— AOMIMSTRATIVE 
REGULATIONS  SUBPART  H— RULES 
OF  PRACTICE  GOVERNING  FORMAL 
ADJUDICATORY  PROCEEDINGS 
INSTITUTED  BY  THE  SECRETARY 
UNDER  VARIOUS  STATUTES 

§1.131    [Amended] 

Section  1.131(a)  is  amended  by 
inserting  the  following  statutory 
reference  in  the  list  of  statutes  in 
alphabetical  order. 


Federal  Raficter 

Vol.  48,  fio.  TM 

Wedneadny,  Seplember  20.  IBM 


Potato  Research  sod  Promolion  Act  ai 

amended,  7  U.S.C  2821,  Pub.  L  97-244.  96 
Stal  310. 

(7  U.S.C.  2811  et  seg..  as  amended.  Pub.  L  97- 
244,  96  Slat.  310,  effective  Auguil  26.  1982) 

Dated:  September  20. 1984. 
C.  W.  McMillan. 

Assistant  Secretary.  MarkeUng  and 
Inspection  Services. 

MLUHOCOOC  Mt»-aa-M 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  NaS4-335] 

Ptnk  Bollworm  Quarantine  and 
Regulations 

AGENCY:  Animal  and  Plant  Health 
Inspections  Service.  USDA. 
ACTION:  Affirmation  of  interim  rule. 


summary:  This  document  affirms  the 
interim  rule  which  amended  the  "Pink 
Bollworm  Quarantine  and  Regulations" 
by  quaranting  the  Stales  of  Arkansas 
and  Mississippi  because  of  the  pink 
bollworm,  and  by  designating  certain 
areas  in  Desha  County.  Arkansas  and 
Washington  County,  Mississippi  as 
suppressive  areas.  This  action  is 
necessary  in  order  to  prevent  the 
artificial  spread  of  the  pink  bollworm 
through  the  interstate  movement  of 
regulated  articles.  The  effect  of  this 
action  is  to  impose  certain  conditions  on 
regulated  articles  moved  interstate  from 
suppressive  areas. 

EFFECTIVE  DATE;  September  26, 1984. 
FOR  FURTHER  IMPORMATtON  CONTACT: 

Michael  J.  Shannon.  Staff  Officer.  Field 
Operations  Support  Staff.  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Ser\'ic€.  U.S. 
Department  of  Agriculture.  6505  Belcresl 
Road,  Room  663,  Federal  Building, 
Hyattsville.  MD  20782,  (301)  436-8295. 
SUPPtEMCNTARY  INPORMATfON: 
BackgrouiMl 

A  document  published  in  the  Federal 
Register  on  June  27. 1984  (49  FR  26187- 
26188)  set  forth  an  interim  rule  amending 
§§  301.52(a)  and  301.52-2a  of  the  Pink 
Bollworm  Quarantine  and  Regulations  (7 
CFR  301.52  et  seq.,  hereinafter  known  as 
regulations).  The  document  amended  the 
regulations  by  quarantining  the  States  of 
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Arkansas  and  Mississippi  because  of 
the  pink  boilworm,  and  by  designating 
certain  areas  in  Desha  County. 
Arkansas  and  Washington  County, 
Mississippi  as  suppressive  areas. 

The  amendment  became  effective  on 
the  date  of  publication.  The  document 
provided  that  the  amendment  was 
necessary  as  emergency  measure  in 
order  to  prevent  the  artificial  spread  of 
the  pink  boilworm  through  the  interstate 
movement  of  regulated  articles. 

Comments  were  solicited  for  60  days 
after  publication  of  the  amendment.  No 
comments  were  received  in  response  to 
the  amendment.  The  factual  situations 
which  were  set  forth  in  the  document  of 
June  27, 1984.  still  provide  a  basis  for  the 
amendment. 

Executive  Order  12291  and  Regulator>' 
Flexibility  Act 

The  amendment  has  been  issued  in 
conformance  with  Executive  Order 
1.2291  and  has  been  defermmed  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  the  amendment  will 
have  an  estimated  annual  effect  on  the 
economy  of  less  than  $30,000:  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Mr.  Bert  W.  Hawkins.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
affects  the  interstate  of  regulated 
articles  from  specified  areas  in  Desha 
County  in  Arkansas  and  Washington 
County  in  Mississippi.  There  are 
hundreds  of  small  entities  that  move 
such  articles  interstate  from 
nonregulated  areas  in  the  United  States. 
However,  based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  fewer  than  20  small 
entities  move  such  articles  interstate 
from  the  affected  areas  in  Desha 
County,  Arkansas,  and  Washington 
County,  Mississippi.  Further,  the  overall 
economic  impact  from  this  action  is 
estimated  to  be  less  than  $30,000. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(agriculture),  Quarantine, 
Transportation,  Pink  boilworm. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES        I 

Accordingly,  the  interim  rule 
published  at  49  FR  26187-26188  on  June 
27, 1984,  is  adopted  as  a  final  rule. 

(Sec.  106.  71  Stat.  33:  (7  U.S.C.  150ee):  Sees.  8. 
9.  37  Slat.  318  as  amended;  (7  U.S.C.  161, 162): 
7  CFR  2.17.  2.51,371.2(0)1 

Done  at  Washington.  D.C..  this  21sl  day  of 
September  1984. 

William  F.  Helms, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service. 

Il-R  Uoc  84-2S45S  Kjled  9-25-84.  B:4S  im\ 
BILLINO  COOE  M1»-34-M 


Commodity  Credit  Corporation 

7  CFR  Part  1430 

Milk  Diversion  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  interim  rule  published  in 
the  Federal  Register  on  May  16. 1984  (49 
FR  20642]  is  adopted  as  a  final  rule 
without  change.  Under  the  provisions  of 
this  rule,  the  Administrator.  Agricultural 
Stabilization  and  Conservation  Service 
(.^SCS),  may  approve  the  transfer  of 
dairy  cows  by  a  participant  in  the  Milk 
Diversion  Program,  which  is  conducted 
by  the  Commodity  Credit  Corporation,  if 
it  is  determined  that  the  transfer  will  not 
adversely  affect  the  goals  of  the 
program.  | 

DATE:  Effective  September  26,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  W.  Newcomb,  Director.  Emergency 
Operations  and  Livestock  Programs 
Division.  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  D.C.  20013.  Telephone 
(202)447-5621. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classified  as  "not  major." 
It  has  been  determined  that  this  rule  will 
not  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  and  local  governments,  or 


geographical  regions;  or  (3)  signiflcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  subject  matter  of  this  rule. 

An  Environmental  Evaluation  with 
respect  to  this  action  has  been 
completed.  It  has  been  determined  that 
this  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  In  addition,  it  has 
been  determined  that  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Assessment  is 
needed. 

The  title  and  number  of  the  federal 
assistance  program  to  which  this  notice 
applies  are  Title — Commodity  Loans 
and  Purchases:  Number  10,051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program  activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June,  1983). 

The  Milk  Diversion  Program  is 
authorized  by  section  201(d)  of  the 
Agricultural  Act  of  1949,  as  amended. 
The  regulations  which  implemented  the 
program  restrict  the  transfer  of  dairy 
cows  from  the  contract  unit  by  a 
program  participant.  These  regulations 
provide  at  7  CFR  1430.410  that  a 
producer  participating  in  the  program 
cannot  sell,  lease,  or  otherwise  transfer 
dairy  cows  unless  the  cows:  (1)  are  sold 
for  slaughter,  (2)  are  sold,  leased,  or 
transferred  to  another  program 
participant  or  (3)  are  sold  and  delivered 
for  export. 

An  interim  rule  was  published  in  the 
Federal  Register  on  May  16, 1984  (49  FR 
20642)  which  amended  §  1430.410  to 
permit  the  transfer  of  dairy  cows,  in 
addition  to  those  transfers  already 
authorized  in  §  1430.410,  if  the 
Administrator,  ASCS,  or  his  designee, 
determines  that  such  transfers  will  not 
defeat  the  goals  of  the  Milk  Diversion 
Program.  Six  comments  were  received 
from  the  general  public  regarding  the 
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interim  rule— three  of  which  were  from 
state  agricultural  organizations  and 
three  from  mdividuals.  All  of  those 
commenters  supported  the  provisions  of 
the  interim  rule,  including  one  who 
suggested  that  an  exemption  from  the 
transfer  restrictions  of  §  1430.410  should 
be  granted  with  regard  to  the  transfer  of 
pure-bred  cattle  by  breeders.  Based 
upon  a  review  of  the  comments  received 
from  the  general  public,  it  has  been 
determined  that  the  interim  rule  should 
be  adopted  as  a  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  1430 

Milk.  Agriculture,  Price  support 
programs,  Dairy  products. 

Final  Rule 

.Accordingly,  the  interim  rule  which 
was  published  on  May  16,  1984  (49  FR 
20642)  is  hereby  adopted  as  a  final  rule 
without  change. 

Authority:  Sec.  201(d)  of  the  A^ncultural 
Act  of  1949.  as  amended  |7  U.S.C.  1466(d)); 
sec.  102(b)  of  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983;  and  the  Commodity 
Credit  Corporation  Charter  Act  (15  U.S.C.  714 
I't  seq  ] 

Signed  at  Washington,  D.C.  on  September 

14    1984. 

Richard  E.  Lyng. 

Acting  Spcretan. 

|FR  Doc  84-2.ss.15  Filed  !»-2i-84.  8:45  am| 
BILUNG  CODE  3410-OS-M 


7  CFR  Part  1446 

General  Regulations  Governing  1982 
Ttirough  1985  Crops;  Peanut 
Warehouse  Storage  Loans  and 
Handler  Operations  (Amendment  2) 

agency:  Commoditv  Credit  Corporation. 
USDa. 

action:  Interim  rule. 


summary:  This  interim  rule  revises  7 
CFR  1446.50  et  seq..  with  respect  to:  (1) 
The  handling  of  quota  peanuts  which 
are  substituted  for  contract  additional 
peanuts  used  in  the  domestic  edible 
market;  (2)  offsets  of  losses  in  marketing 
pools  for  quota  loan  peanuts;  and  (3)  the 
definitions  of  net  weight,  fragmented 
peanuts,  peanut  products,  and  raw 
peanuts.  The  principal  revisions  are 
made  to  allow  for  screen  size  variation 
and  to  change  the  definition  of  net 
weight  to  adopt  a  uniform  excess 
moisture  level  for  all  production  areas. 
DATES:  This  rule  is  effective  as  of  the 
beginning  of  the  1984  marketing  year  for 
peanuts.  Comments  must  be  received  on 
or  before  November  26,  1984  in  order  to 
be  assured  of  consideration. 


ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division. 
ASCS.  Department  of  Agriculture,  P.O, 
Box  2415,  Washington.  D.C.  20013. 
Comments  received  may  be  inspected  at 
Room  5750  South  Building.  USDA, 
between  8:15  a.m.  and  4  45  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

David  L  Kincannon  (ASCS),  202-382- 
0154.  A  Final  Regulatory  Impact 
Analysis  has  been  prepared  and  is 
available  upon  request. 

SUPPLEMENTARY  INFORMATION:  This 
Interim  Rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  "not  major".  It 
has  been  determined  that  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  and  local 
governments,  or  geographical  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases.  10.051.  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment.  In 
addition,  this  action  will  not  adversely 
affect  enviromental  factors  such  as 
wildlife  habitat,  water  quality,  air 
quality,  or  land  use  and  appearance. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Substitution  of  Quota  and  Additional 
Peanuts 

Section  358  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
defines  quota  peanuts  as  any  peanuts 
produced  on  a  farm  having  a  farm 
poundage  quota  that  are  eligible  for 
domestic  edible  use,  that  are  marketed 
or  considered  marketed  from  a  farm. 
and  that  do  not  exceed  the  farm 
poundage  quota  established  for  such 


farm.  Additional  peanuts  are  defined  by 
Section  358  as  all  other  peanuts.  Except 
under  special  circumstances,  additional 
peanuts  must  be  marketed  by  a  handler 
only  for  (1)  crushing  into  oil  or  meal  or 
|2)  export. 

Current  regulations  allow  handlers, 
under  certain  conditions,  to  export 
quota  peanuts  and  earn  export  credits 
prior  to  establishing  an  export 
obligation.  The  export  obligation  is 
derived  from  contract  additional  peanut 
kernels  that  are  graded  by  screen  size  to 
meet  export  edible  standards  and  are 
required  to  be  exported  under  the 
supervision  of  an  area  marketing 
association.  Also,  contract  additional 
peanuts  may  be  used  in  the  domestic 
market  beyond  earned  credits  if  the 
handler  provides  a  letter  of  credit  to 
assure  that  the  export  obligations  will 
be  satisfied  at  a  later  date.  A  letter  of 
credit  is  an  agreement  between  a 
handler  and  a  lending  institution 
whereby  the  lending  institution 
guarantees  payment  on  behalf  of  the 
handler  of  any  penalties  assessed 
against  the  handler  for  failure  to  export 
a  like  quantity  of  quota  peanuts  in 
substitution  for  contract  additional 
peanuts  which  are  used  in  the  domestic 
market.  In  either  substitution  situation, 
the  substituted  quota  and  additional 
peanuts  must  be  of  the  same  type,  from 
the  same  crop,  from  the  same  production 
area  and  have  the  same  grade  screen 
sizes. 

Producers  usually  market  their  quota 
peanuts  prior  to  marketing  contract 
additional  peanuts,  since  quota  peanuts 
usually  return  the  highest  dollar  per  ton. 
Handlers  may  have  export  buyers 
available  prior  to  the  delivery  of 
contract  additional  peanuts.  If 
substitution  were  not  permitted,  the 
handler  might  be  forced  to  postpone 
export  sales  until  contract  additional 
peanuts  are  available.  In  order  to  avoid 
unnecessary  hardship  upon  the  handler, 
§  1446.58(d)  allows  the  handler  to  use 
quota  peanuts  for  the  export  sale.  If 
quota  peanuts  are  used  in  the  sales 
transaction,  the  handler  may  be  given 
credits  for  the  export  sale.  At  a  later 
date,  the  handler  may  sell  additional 
peanuts  for  domestic  uses  to  the  extent 
there  are  credits  earned  on  quota 
peanuts  which  were  used  in  the  expon 
market.  On  the  other  hand,  a  handler 
may  have  an  opportunity  to  sell  contract 
additional  peanuts  into  the  domestic 
market  prior  to  having  sufficient 
quantities  of  quota  peanuts  available  to 
make  the  sale.  In  such  cases, 
§  1446.58(d)  permits  the  handler  to  use 
additional  peanuts  for  the  domestic  sale 
after  a  letter  of  credit  has  been  posted.  If 
additional  peanuts  are  used  in  such  a 
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domestic  sales  transaction,  the  handler 
must  then  substitute  an  equivalent 
amount  of  quota  peanuts  for  the 
additional  peanuts  by  marketing  quota 
peanuts  for  export 

Section  1446.58(d)  currently  provides 
that  if  quota  and  additional  peanuts  are 
substituted  for  one  another,  they  must 
be  of  the  same  grade  screen  size.  The 
grade  screen  size  requirement  has  been 
the  source  of  complaint  from  handlers 
on  the  ground  it  is  too  restrictive.  Due  to 
the  normal  variation  in  shelled  lots  of 
peanuts  when  substituting  quota  and 
additional  peanuts,  it  is  difficult,  if  not 
impossible,  to  match  each  export 
obligation  for  each  screen  size  thereby 
resulting  in.  at  the  end  of  the  year,  a 
handler  having  a  small  shortage  in  one 
or  more  screen  sizes.  As  a  result,  in 
order  to  meet  the  requirement  that  the 
export  obligation  be  met  for  each 
individual  screen  size,  a  handler  may 
have  to  export  another  complete  lot  of 
quota  peanuts  to  make  up  the  small 
shortage  in  a  particular  screen  size.  A 
lot  contains  between  40.000  to  100.000 
pounds  of  shelled  peanuts.  Since 
peanuts  are  required  to  be  marketed  by 
handlers  in  lot  sizes,  exporting  an 
additional  lot  causes  the  total  poundage 
to  far  exceed  the  poundage  in  the  screen 
size  for  which  there  was  a  shortage. 
This  becomes  an  added  expense  to  the 
handler  and.  to  a  lesser  extent,  a 
drawdown  on  domestic  quota  supplies. 
For  these  reasons,  handlers  have 
requested  tolerances  in  screen  sizes  if  a 
shortage  of  peanuts  in  one  screen  size  is 
offset  by  excess  export  credits  of 
peanuts  of  a  larger,  more  valuable 
screen  size. 

It  has  been  determined  that  additional 
flexibility  should  be  permitted  to  avoid 
undue  restrictions  on  handlers.  This 
interim  rule  specifically  amends 
§  1446.58(d)  to  allow  a  variance 
tolerance  of  1  percent  of  the  export 
obligation  on  certain  screen  sizes.  The 
screen  size  for  which  a  tolerance  will  be 
allowed  are  the  second  and  third  largest 
screen  sizes  for  Virginia-type  peanuts. 
Spanish-type  peanuts  and  Runner-type 
peanuts.  The  screen  sizes  for  which  the 
1  percent  variance  tolerance  allowance 
will  be  permitted  are:  (1)  for  Virginia- 
type  peanuts.  '^4X1  inch  and  •%4  x  1 
inch;  (2)  for  Runners.  ■%4  x  %  inch  and 
'%4  X  1  inch;  and  (3)  for  Spanish 
peanuts.  '%4  x  %  inch  and  '%«  x  =^4 
inch. 

The  fourth  type  of  peanuts  grown  in 
the  United  States  are  Valencia-type 
peanuts.  Handlers  do  not  normally 
substitute  quota  and  additional  peanuts 
of  the  Valencia-type.  When  substitution 
of  this  type  of  peanuts  does  occur,  they 
are  treated  as  Spanish  peanuts. 


The  tolerance  is  not  an  absolute 
tolerance,  i.e..  the  export  obligation  for  a 
particular  screen  size  is  not  considered 
to  be  met  just  because  the  credits  for 
export  of  that  screen  size  are  within  1 
percent  of  the  export  obligation.  Rather, 
any  shortages  in  the  applicable  screen 
sizes  must  be  made  up  by  exporting  a 
greater  or  equal  quantity  of  quota 
peanuts  of  a  larger  screen  size.  This  is  to 
avoid  having  a  handler  achieve  a 
competitive  or  financial  advantage 
through  the  use  of  the  tolerance  in 
screen  sizes.  The  limitation  to  larger 
screen  sizes  is  also  designed  to 
minimize  any  adverse  impact  on 
handlers  in  areas  where,  due  to 
marketing  opportunities  and  apparent 
variation  in  demand  for  peanuts  by 
screen  size,  substitution  between  quota 
and  additional  peanuts  may  not  be 
practical. 

The  amount  of  the  letter  of  credit 
which  is  required  by  §  1446.58(d)(2)  is 
not  affected  by  the  tolerances  for  screen 
size  variation  which  are  permitted  by 
this  amendment  to  the  regulations. 
Moreover,  in  computing  penalties,  no 
deduction  will  be  made  for  the  tolerance 
if  the  tolerance  is  exceeded.  Thus,  for 
example,  if  there  is  a  shortfall  of  1.5 
percent  of  the  export  obligation  in  a 
screen  size  for  which  a  tolerance  is 
allowed,  the  full  1.5  percent  shortfall 
will  be  subject  to  a  penalty  in  order  to 
assure  maximum  program  compliance. 

This  rule,  in  addition,  amends 
§  1446.58(d)  to  clarify  that  the  final 
export  date  for  additional  peanuts  also 
applies  to  quota  peanuts  which  are 
substituted  for  additional  peanuts  for 
marketing  purposes. 

Net  Gains 

The  provisions  of  §  1446.61  whereby 
losses  in  a  quota  pool  are  offset  with 
certain  gains  in  additional  pools  have 
been  revised  to  avoid  any  suggestion  of 
a  limitation  as  to  the  extent  of  any  such 
offsets.  The  handling  of  net  gains  is 
covered  by  agreements  between  peanut 
area  marketing  associations  and  CCC. 
Section  108A  of  the  Agricultural  Act  of 
1949,  as  amended,  requires  a  full  offset 
of  quota  losses  from  profits  from  the 
sales  of  additional  peanuts  for  domestic 
food  and  related  uses. 

Oennition  Changes 

As  set  forth  in  §  1446.52[ee).  the 
definition  of  "net  weight"  for  peanuts 
provides  for  a  non-uniform  moisture 
deduction  from  the  gross  weight  of 
peanuts  when  peanuts  are  marketed  in 
different  geographical  locations  (i.e.,  7 
percent  for  peanuts  in  some  location  and 
8  percent  elsewhere).  This  distinction 
effectively  made  Virginia-type  peanuts, 
unlike  other  peanut  types,  subject  to  an 


8  percent  moisture  level  in  most  cases. 
This  has  been  the  source  of  complaint 
since  it  has  been  argued  that  this 
distinction,  together  with  other  price 
support  distinctions  made  between 
peanut  types,  has  resulted  in  a 
competitive  disadvantage  for  Virgnia- 
type  peanuts  with  other  peanut  types  for 
certain  end  uses  of  peanuts.  It  has  been 
determined  that  a  uniform  moisture 
lev  ei  of  7  percent  for  peanuts  marketed 
from  all  geographic  areas  should  be 
adopted:  (1)  Since  USDA  data  indicates 
that  moisture  levels  for  each  peanut  type 
tend  to  be  uniform  in  all  areas:  (2)  since 
changes  in  marketing  practices  have 
tended  to  diminish  the  importance  of 
moisture  differences  between  types;  and 
(3)  because  of  price  considerations  set 
forth  in  the  determination  of  the  1984- 
crop  price  differentials  (49  FR  23424). 
The  adoption  of  a  deduction  of  a 
uniform  moisture  level  of  7  percent  is  in 
response  to  the  request  for  change  in  the 
moisture  level  from  the  Virginia- 
Carolina  marketing  areas  (i.e..  the 
former  8  percent  area)  and  will,  as  a 
change  from  past  practice,  affect  the 
least  quantity  of  peanuts.  Most  U.S. 
peanuts  are  grown  in  the  regions  where 
a-7  percent  moisture  level  has  been 
applicable  in  prior  years. 

In  order  to  improve  the  administration 
of  the  peanut  price  support  regulations, 
this  interim  rule  amends  several  other 
definitions  of  terms  which  are  found  in 
Part  1446.  First,  the  definition  of 
"fragmented  peanuts"  in  i  1446.52(u) 
has  been  amended  to  incorporate  by 
reference  the  definition  used  in  the 
Marketing  Agreement  for  Peanuts  (No. 
146)  which  is  administered  by  the 
Peanut  Administrative  Committee  for 
the  applicable  crop  year.  Thus,  if  the 
Peanut  Administrative  Committee 
changes  its  definition  of  fragmented 
peanuts,  as  it  did  in  1983  by  increasing 
the  maximum  percent  of  whole  kernels 
to  qualify  as  fragmented  peanuts  from 
20  to  30  percent,  the  regulations  at  7  CFR 
Part  1446  will  not  have  to  be  further 
amended  to  reflect  such  a  change  for  the 
purpose  of  consistency  in  definition. 

Also,  in  §  1446.52(gg),  the  definition  of 
"peanut  products"  has  been  clarified  to 
specifically  include  in  that  definition 
treated  seed  peanuts  and  roasted 
shelled  or  inshell  peanuts.  Further,  the 
definition  of  "raw  peanuts"  in 
§  1446.52(mm)  has  also  been  clarified  to 
include  in  that  definition  pressed 
peanuts  and  any  other  classification  of 
peanuts  which  is  approved  by  CCC  if 
certain  conditions  are  met. 

The  interim  rule  also  makes 
corrections  to  the  list  of  authorities 
preceding  7  CFR  1446.50. 
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Since  the  marketing  of  the  1984  crop 
of  peanuts  has  begun,  it  has  been 
determined  that  the  provisions  of  this 
interim  rule  must  be  made  effective  as  of 
the  beginning  of  the  1984  marketing 
year.  However,  comments  on  this 
interim  rule  are  requested  and  must  be 
received  no  later  than  80  days  from  the 
date  of  publication  of  this  interim  rule  in 
the  Federal  Register  in  order  to  be 
assured  of  consideration.  A  final  rule 
vkfill  be  published  discussing  the 
comments  received  together  with  any 
amendments  which  are  determined  to  be 
necessary. 

List  of  Subjects  in  7  CFR  Part  1446 

Loan  programs— Agriculture,  Peanuts, 
Price  Support  Programs,  Warehouses. 

Interim  Rule 

Accordingly,  7  CFR  Part  1446,  is 
amended  as  follows: 

1.  The  citation  of  authorities 
immediately  preceding  7  CFR  1446.50  is 
revised  to  read  as  follows; 

Authority:  Sees.  4  and  5,  62  Stat.  1070,  as 
amended  (15  U.S.C.  714  b  and  c);  Sees  101, 
108A,  401.  63  Stat.  1051.  as  amended.  (95  Stat. 
1254.  63  Stat.  1054.  as  amended  (7  U.S.C.  1441, 
1445C-1, 1421);  Sees.  359.  375.  52  Stat  31.  as 
dmended.  64,  ds  am^ndoH  (7  I'  S.C.  135<<. 
1375).  unless  otherwisR  noted 

2.  Section  1446.52  is  amended  by 
revising  paragraphs  (u).  (ee),  (gg),  and 
(mm)  to  read  as  follows; 

§1446.52    Definttlons. 

•  «  •  *  » 

(u)  Fragmented  peanuts.  Peanuts  as 
defined  in  the  outgoing  quality 
regulations  of  the  Marketing  Agreement 
for  Peanuts  (No.  146)  applicable  to  the 
crop  year  in  which  the  peanuts  were 
produced. 

•  •        *        •        « 

(ee)  Net  weight.  That  weight  of 
farmers  stock  peanuts  obtained  by 
deducting  from  the  gross  scale  weight  of 
the  peanuts;  (1)  Foreign  material;  and  (2) 
moisture  in  excess  of  7  percent. 

•  •        •        «        . 

(gg)  Peanut  products.  Any  products, 
other  than  peanut  oil  and  meal, 
manufactured  or  derived  from  peanuts 
such  as,  but  not  limited  to.  peanut 
candy,  peanut  butter,  treated  seed 
peanuts,  roasted  shelled  or  inshell 
peanuts,  and  peanut  granules. 

•  *         •         •         • 

(mm)  Raw  peanuts,  inshell  peanuts, 
shelled  peanuts,  pressed  peanuts. 
blanch;!d  peanuts  or  any  other 
classification  of  peanuts  as  designated 
by  CCC  which  have  not  passed  through 
any  other  processing  operations. 


3.  Section  1446.58  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (d)(2)  as  follows  and  adding  a 
new  paragraph  (d)(4)  to  read  as  follows; 

§  1446.58    SufMrvMon  and  handNng  of 
contract  addWorwl  pMouts. 
•         •         •         .         . 

(d)  •  •  • 

(2)  Use  of  additional  peanuts  for 
domestic  edible  uses  prior  to 
substitution.  *  *  *  Such  evidence  must 
be  submitted  no  later  than  30  days  after 
the  final  date  for  export  as  established 
in  §1446.57(e)(2)  or  $  1446.57(e)(3),  or  15 
days  prior  to  the  expiration  of  the  letter 
of  credit,  whichever  occurs  first.  *  •  • 

(3)  *   •  • 

(4)  Screen  size  variation  tolerance,  (i) 
Screen  size  variation  tolerance  and 
substitution.  For  eligible  screen  sizes,  a 
variation  tolerance  will  be  permitted  in 
order  to  satisfy  the  substitution 
requirements  for  milled  peanuts  of 
identical  screen  size  as  set  forth  in 
paragraphs  (d)  (l)(ii)  and  (d)  (2)  of  this 
section,  if;  (A)  The  export  credits  earned 
from  the  exportation  of  whol"  kernel 
quota  peanuts  are  equal  to  or  exceed  the 
total  obligation  for  export  of  whole 
kernels  from  contract  additional 
peanuts;  and  (B)  for  eligible  whole 
kernel  screen  sizes  listed  in  paragraph 
(d)(4)(ii)  of  this  section,  the  quantity  of 
export  obligation  is  greater  than  the 
export  credits  by  an  amount  not 
exceeding  1  percent  of  the  export 
obligation  for  that  screen  size.  If  the 
requirements  of  the  preceding 
paragraphs  (d)(4)(i)  (A)  and  (B)  of  this 
section  are  satisfied,  excess  export 
credits  for  peanuts  of  one  or  more  larger 
screen  sizes  may  be  applied,  to  the 
extent  available,  to  offset  shortages  in  a 
smaller  screen  sizes  for  which  a 
tolerance  is  permitted  in  paragraph 
(d)(4)(ii)  of  this  section. 

(ii)  Screen  size  variation  tolerance 
and  eligible  screen  sizes.  Screen  size 
variation  and  offset  of  export 
obligations  with  excess  export  credits  as 
provided  in  paragraph  (d)(4)(i)  of  this 
section  shall  be  applicable  only  for  the 
whole  kernels  that  will  ride  the 
following  slotted  screen  size  openings 
by  type; 
Spanish  type:  '%4  x  %  inch  (-t-18),  or 

'V64  x%  inch  (  +  15) 
Runner  type;  '%4  x  %  mch  (  +  18).  or 

'^64  x  %  inch  (-t-16) 
Virginia  type:  '%4  x  1  inch  (  +  18).  or 

'  V84  x  1  inch  (-t-15]. 

(iii)  Screen  size  variation  tolerance 
and  letter  of  credit.  For  the  purpose  of 
establishing  a  letter  of  credit  for 
contract  additional  peanuts  used  in  the 
domestic  market  under  paragraph  (d)(2j 
of  this  section,  allowances  for  screen 
size  variation  shall  not  be  considered  in 


determining  the  dollar  amount  of  the 
letter  of  credit. 

(iv)  Screen  size  variation  tolerance 
and  penalties.  Should  the  export 
obligation  exceed  the  export  credits  for 
an  eligible  screen  size  listed  in 
paragraph  (d)(4)(ii)  of  this  section  by  an 
amount  greater  than  1  percent  of  the 
export  obligation  for  that  screen  size, 
the  handler  shall  be  liable  for  a  failure 
to  export  under  the  provisions  of 
§  1446.59  and  the  penalty  shall  be 
calculated  on  the  total  quantities 
involved  in  the  violation  without 
adjustment  for  screen  size  variation 
tolerances. 
•        •        •        *        ♦ 

4.  Section  1446.61  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(2)  to 
read  as  follows: 


§  1446.61 
gains. 


Pooling  and  diatrlbutlon  of  nai 


(2)  An  amount  from  the  net  gains  on 
additional  peanuts  sold  for  domestic 
food  and  related  uses  which  is  equal  to 
the  losses  incurred  in  disposing  of  quota 
peanuts  of  the  same  type  and 
segregation  in  the  same  production  area. 

(b)  •  *  • 

(2)  An  amount  of  the  net  gains  from 
the  additional  pool  allocated  to  the 
quota  pool  pursuant  to  paragraph  (a)(2) 
of  this  section  to  offset  quota  pool 
losses. 

Signed  at  Washington,  D.C.  on  September 
20.  1984. 
Evwett  Rank. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc  84-2S457  Piled  9-2S-84  »4J  «n| 
MLLMG  COOC  S41(M»-M 

Office  of  th«  S«cr»tary 

7  CFR  Part  2M0 

Certtftcatlon  of  EsMntial  Agricuttural 
Use*  and  Raquirafnants;  Natural  Gaa 
Policy  Act  of  1978 

agency:  Office  of  the  Secretary  .  USDA. 
action:  Final  rule. 

summary:  In  response  to  a  petition,  the 
Department  of  Agriculture  amends  its 
regulations  certifying  essential 
agricultural  uses  and  requirements 
under  the  Natural  Gas  Pohcy  Act  of  1978 
f.NGPA).  This  amendment  adds  the 
production  of  food-grade  citric  acid  and 
food-grade  enzymes  to  the  list  of 
essential  agricultural  uses  certified  by 
the  Secretary  of  Agnculture. 
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EFFECnvc  OATK:  lliis  amendment  will 
become  effective  on  September  26, 1964. 
FOH  RINTNCR  MP0MMT1ON  CONTACT: 
Earle  E.  Caveft,  Director,  Office  of 
Energy.  USDA.  14th  Street  and 
Independence  Avenue.  SW., 
Washington.  D.C.  202S0;  Telephone 
Number  202-447-2634. 


I^TIOfCThis 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary's  Memorandum  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  "nonmajor". 

Under  section  401  of  the  NGPA,  the 
Secretary  of  Agriculture  is  required  to 
certify  to  the  Secretary  of  Energy  and 
the  Federal  Energy  Regulatory 
Commission  (FERC)  essential 
agricultural  uses  of  natural  gas  and  the 
amounts  of  natural  gas  for  such 
essential  agricultural  uses  necessary  for 
full  food  and  fiber  production. 

A  final  rule  containing  such 
certification  was  issued  by  the  Secretary 
of  Agriculture  on  May  17. 1979  (44  FR 
28782). 

The  Secretary  of  Energy  and  the  FERC 
have  inoorporated  the  USDA 
certification  in  their  rule  promulgating 
and  implementing  agricultural  priority  in 
curtailment  plans  of  interstate  pipelines 
in  accordance  with  the  NGPA. 

In  accordance  with  7  CFR  2901.5(b)  on 
lune  4. 1984  (49  FR  23061)  the  Secretary. 
USDA.  issued  a  proposed  rule  which 
would  amend  USDA  certification  of 
essential  agricultural  uses  and 
requirements  to  include  under  7  CFR 
2900.3.  SIC  Code  2869— Industrial 
Organic  Chemicals  (Food-grade  Citric 
Acid  and  Food-Grade  Enzymes)  as 
essential  agricultural  uses.  This 
proposed  amendment  is  in  response  to  a 
pftition  -submitted  bv  Miles 
l..ibori)t(»ries.  Itu    (hereinafter  "Mil(","| 

Miles  proposed  that  the  manufacture 
of  food-grade  citric  acid  and  food-grade 
enzymes,  classified  in  SIC  Code  2869 — 
industrial  organic  chemicals,  be  certified 
as  an  essential  agricultural  use  of 
natural  gas  under  Section  401(f)(1)(A) — 
that  is,  to  the  extent  of  all  natural  gas 
used  in  its  manufacture  whether  for 
process,  feedstock  or  boiler  fuel  uses. 
Currently,  food  grade  citric  acid  and 
food-grade  enzymes  are  certified  under 
section  401(f)(1)(B)  which  gives  priority 
for  only  the  process  and  feedstock 
natural  gas  requirements,  44  FR  28786. 
Boiler  fuel  use  is  not  protected  from 
curtailment  under  this  section. 

The  public  was  invited  to  participate 
in  any  aspect  of  the  proposed 
amendment  by  submitting  data,  views, 
or  arguments  with  respect  to  the 
inclusion  of  food-grade  enzymes  in 
USDA's  certification  as  essential 


agricultural  uses  of  natural  gas.  No 
comments  or  requests  that  USDA 
convene  a  public  hearing  were  received 
from  the  public. 

Food-Grade  Citric  Acid — Food-grade 
acid  is  produced  by  two  domestic 
manufacturers,  although  Miles  states 
'  that  it  alone  uses  natural  gas.  At  its  two 
plants,  Miles  uses  a  maximum  of  2,500 
Mcf  of  natural  gas  per  day  as  boiler  fuel. 
This  certification  will  add,  therefore,  a 
maximum  of  910  million  cubic  feet  to  the 
total  agricultural  gas  use  of  1,392  billion 
cubic  feet  per  year,  less  than  one-tenth 
of  1  percent  of  the  interstate  gas 
component  identified  as  essential 
agricultural  use  in  the  May  14, 1979 
combined  Environmental  Impact 
Statement  and  Final  Impact  Statement. 

Food-Grade  Enzymes — Food-grade 
enzymes  are  produced  by  four  major 
domestic  manufacturers  who  use  about 
210  million  cubic  feet  of  natural  gas  per 
year.  This  certification  would  add  this 
210  million  cubic  feet  to  the  total 
agricultural  gas  use  of  1,392  billion  cubic 
feet,  only  about  1  one-hundredth  of  1 
percent  of  the  interstate  gas  component 
identified  as  essential  agricultural  use  in 
the  May  15, 1979  combined 
Environmental  Impact  Statement  and 
Final  Impact  Statement.  This  quantity 
could  increase  over  the  next  year  or  two 
as  new  plants  come  on  line  or  old  ones 
convert  to  natural  gas. 

Based  on  the  foregoing,  USDA  has 
determined  that  the  use  of  natural  gas  in 
the  production  of  food-grade  citric  acid 
and  food-grade  enzymes  is  a  use  of 
natural  gas  for  food  processing  which  is 
necessary  for  full  food  and  fiber 
production. 

Earle.  E.  Gavett,  Director.  Office  of 
Energy  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  only  about  1.1  billion  cubic 
feet  of  natural  gas  per  year  are  involved. 
Small  commercial  establishments  are 
protected  from  curtailments  by  the 
NGPA  which  defines  them  as  "high 
priority  users'",  a  priority  category  above 
essential  agricultural  users.  Small 
manufacturing  concerns  have  a  priority 
lower  than  essential  agricultural  users 
but.  depending  on  the  pipeline 
concerned,  generally  have  priorities 
higher  than  many  other,  larger  users. 

List  of  Subjects  in  7  CFR  Part  2900 

Agricultural  commodities,  Alcohol 
and  alcoholic  beverages.  Animals, 
Chemicals.  Crop  services  (SIC  Code 
072),  Farm-product  raw  materials — grain 
(SIC  Code  5153).  Fertilizers.  Food  stores 
(SIC  Code  54),  Foods,  Forests  and  forest 
products.  Groceries  and  related 
products  (SIC  Code  514).  Irrigation, 
Leather  tanning  and  finishing  (SIC  Code 


3111),  Natural  gas.  Packaging  and 
containers.  Pesticides  and  pests,  Salt. 
Textiles,  Warehouses. 

PART  2000— ESSENTIAL 
AGRICULTURAL  USES  AND 
VOLUMETRIC  REQUIREMENTS- 
NATURAL  GAS  POUCY  ACT 

§2900.3    [Amended] 

Accordingly,  Chapter  XXIX  of  Title  7, 
§  2900.3  Code  of  Federal  Regulations  is 
amended  by  changing,  at  the  end  of  the 
"Food  and  Natural  Fiber  Processing — 
Food"  list:  2869 — Industrial  Organic 
Chemicals  (Monosodium  Glutamate 
only)  to:  2869 — Industrial  Organic 
Chemicals  (Monosodium  Glutamate, 
Food-grade  Citric  Acid  and  Food-grade 
Enzymes  only). 

(Pub.  L  95-^21.  November  8.  1979,  92  Stat. 
3350.15,  15  U.S.C  3301  et  seq.) 

Dated:  September  20, 1984. 

|ohn  R.  Block, 

Secretary  of  Agriculture. 

\H(  Dik;   84-254.S6  Filed  9-25-84  8:45  amj 
BILUNO  COOE  34t(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  84-ASW-28;  Amdt  39-4895 
(Predecessor  Docket  No.  74-NE-38)] 

Airworthiness  Directives;  Sikorsky 
Aircraft  Models  S-61L,  S-61N,  S-61NM, 
and  S-61R  Series  Helicopters 
Certificated  In  all  Categories,  and  S- 
61A  and  S-61V  Helicopters 
Certificated  in  the  Restricted  Category 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 

to  all  persons  an  amendment  amending 
an  existing  airworthiness  directive  (AD) 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  certain  Sikorsky  S-61  series 
helicopters  by  individual  letters.  The 
amended  AD  requires  stringent 
inspection  of  the  required  blade 
pressure  indicators  and  limits  the  time 
in  service  of  any  flight  to  3  hours  for 
helicopters  not  equipped  with  an  in- 
cockpit  blade  inspection  system,  or  if 
equipped,  with  the  system  inoperative. 
The  AD  also  extends  time  in  service  of 
any  flight  to  8  hours  for  helicopters 
equipped  with  an  operative  in-cockpit 
blade  inspection  system,  and  removes 
from  service  main  rotor  blades  which  do 
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not  incorparale  approved  biade  preuure 
indicator.  The  ameiKied  AO  ■  aeeded 
to  prevent  operation  with  fatigue  cracks 
in  the  main  rotor  Made  spar  which  could 
result  m  loss  of  the  blade  and 
consequent  loss  of  control  of  tlie 
helicopter. 

DATES:  Effective  September  26, 1984  as 
to  all  persMis  including  those  persons  to 
whom  fwrt  was  made  immediately 
effective  by  priority  tetter  AD  74-20-07 
R4.  issued  December  30. 1983,  which 
contained  part  of  this  amendment. 

Compliance  schedule — As  prescribed 
in  body  of  AD. 

Thf  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  in  14  CFR  39.13 
effective  on  September  26, 1984. 
ADDRESSES:  A  copy  of  the  referenced 
service  bulletins  may  be  obtained  from 
United  Technologies  Corporation. 
Sikorsky  Aircraft  Division.  North  Main 
Street.  Stratford,  Connecticut  06601. 
Attn:  S-61  Commercial  Product  Support 
Department. 

A  copy  of  each  of  the  service  bulletins 
is  contained  in  the  Rules  Docket  at  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  4400  Blue  Mound  Road,  Fort 
Worth.  Texas  76106. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Richard  B.  Noll,  Airframe  Branch, 
Boston  Aircraft  Certification  Office. 
Aircraft  Certification  Division.  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Part, 
Burlington,  Massachusetts  01803, 
telephone  number  (617)  273-7329. 
SUPPl^MENTARY  INFORMATION:  On 
December  30. 1983.  priority  letter  AD  74- 
20-07  R4  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  Sikorsky 
Models  S-61L,  S-61N.  S-61NM.  and  S- 
61R  series  helicopters  certificated  in  all 
categories,  and  S-61A  (aircraft  serial 
numbers  (S/N)  61083,  61087.  61094,  and 
61161)  and  S-61V  (aircraft  S/N  61271) 
helicopters  certificated  in  the  restricted 
category.  This  amendment  further 
amends  Amendment  39-1971  (39  FR 
33791),  AD  74-20-07,  as  amended  by 
Amendments  39-1989  (39  FR  36856)!  39- 
2152  (39  FR  15384).  and  39-2439  {39  FR 
54424)  which  required  inspection  of  the 
main  rotor  blade  for  evidence  of  fatigue 
cracks  in  the  spar  and  repair  or 
replacement,  as  necessarv.  on  Sikorsky 
Models  S-61L.  S-61N.  S-61NM.  and  S^ 
61R  series  helicopters.  This  amendment 
was  prompted  by  a  report  of  a  recent  in- 
flight fatigue  crack  of  a  main  rotor  blade 
spar.  The  amended  AD  requires  an 
aircraft  maintenance  record  entry  for 
the  required  blade  pressure  indicator 
inspections  and  limits  the  time  in 


service  of  anj  fligbt  to  3  boun  lor 
hetoipters  not  ei|«ifiped  with  an  in- 
cockpft  Made  iimpeclien  ayBtem.  or  if 
equipped,  with  the  system  inoperative. 
These  procedural  changes  were  required 
to  reduce  the  possibility  of  a  missed 
detection.  For  helicopters  equipped  with 
an  operative  in-cockpit  bUde  inspection 
system  which  supplements  the  visual 
inspection  system,  inspection  of  the 
blade  pressare  indicators  and 
transducers  is  conducted  prior  to  the 
first  flight  of  the  day  with  subsequent 
functional  checks  of  the  system 
electrical  circuit  every  3  hours'  time  in 
service  and  of  the  blade  pressure 
indicators  and  transducers  every  8 
hours'  time  in  service.  In  addition,  main 
rotor  blades  which  do  not  incorporate 
approved  blade  pressure  indicators  are 
removed  from  service.  Furthermore,  the 
AD.  as  amended,  adds  Sikorsky  Models 
S-61A  and  S-61V  by  serial  numbers  to 
the  effectivity  paragraph  because  these 
models  were  added  to  the  civil  aviation 
fleet  since  the  issuance  of  AD  74-20-07. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letters  issued 
December  30. 1983.  to  all  known  U.S. 
owners  and  operators  of  certain 
Sikorsky  Models  S-eiL.  S-61N.  S-61NM. 
and  S-61R  series  hehcopters  certificated 
in  all  categories,  and  S-61A  (aircraft  S/ 
Ns  61083.  61087.  61094,  and  61161)  and 
S-61V  (aircraft  S/N  61271)  helicopters 
certificated  in  the  restricted  category. 
These  conditions  still  exist  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  S  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  Incorporation  by 
reference. 

Adoption  of  the  AmendnMnI 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  further 
amended  by  amending  Amendment  39- 
1971  (39  FR  33791).  AD  74-20-07.  as 
amended  by  Amendments  39-1989  (39 
FR  36856).  39-2152  (39  FR  15384)  and  39- 
2439  (39  FR  54424)  as  follows: 

'l.  By  revising  the  product  application 
statement  to  read  as  follows: 

Sikorsky  Aircraft:  Applies  to  S-61L  S-61N. 
S-61N'M.  and  S-61R.  helicopters 
certificated  m  all  categonet,  and  S-61  A 
(aircraft  S/N's  61083,  61087.  61094.  and 


61181)  Md  »«V  (aifcraft  S/N  «271) 
heUoopten  cirtiicalwl  ie  the  iwthcled 
calflgmy. 

2.  By  iwiiini  tfw  GHipMMice  slMMMM  to 
read  as  foNaws:  Cowpltowee  m  nqmmd  m 
indicatod  laaltfla  alroady  aeeenpMM^). 

3.  By  revising  para^aphs  (a).  (^  W-  M>. 
|e).  (f).  and  fg)  to  raad  as  foUowr 

(a)  Remove  from  service  wMrin  *e  next  W 
hours'  time  in  servfee  fron  tfie  eflfedhw  date 
of  this  amended  AD: 

(1)  Any  main  sotor  Made  wMdi  does  not 
comply  with  Sftorsky  Serrice  BeHetin  No. 
eiBl5-flP.  or  later  PAA-approved  reviwon* 
excluding  section  Z.  AccomptiBfament 
Instructions,  Part  H  Operatiaa  Pilot 
information.  For  maia  rotor  blades  which  are 
in  compliance,  the  service  Kfe  Kmita  are: 

(i)  S,0(»  honra'  total  fime  in  aervloe  for 
S61 17-20101  seriee  Mader 

(ii)  9.400  hoars'  total  time  in  service  for 
S6 1 1 5-20501.  56 11 5-206O1.  S6188-15001. 
and  61 1 70-20201  sertas  Mades: 

(2)  Any  mihtary  main  rotor  blade  ioatolied 
on  a  helicopter  certificated  in  the  reetrieted 
category  which  is  not  equipped  wrth  a  vieaal 
blade  pressure  inspection  system  eqoivalenl 
to  that  specified  in  Sikorsky  Service  BoHetin 
No  61B15-6P.  or  later  FAA-approved 
revisions.  For  military  blades  which  an  in 
compHance.  the  service  life  limits  skaH  be 
those  speciHed  in  the  restricted  category 
approval. 

(b)  Inspect  main  rotor  blades  equipped 
with  approved  visual  biade  pressure 
indicators  but  not  equipped  wrth  an  in- 
cockpit  blade  inspection  system,  or  if 
equipped,  with  the  system  inoperative,  in 
accordance  with  paragraphs  (c)  and  (d).  For 
helicopters  equipped  with  an  operative  in- 
cockpit  Wade  inspection  system,  inspect  the 
main  rotor  blades  in  accordance  with 
paragraphs  (e)  and  (f) 

(c)  Within  the  next  3  hours'  time  in  service 
after  the  effective  date  of  this  amended  AD. 
unless  already  accomplished,  inspect  the 
visual  blade  pressure  indicators  of  the 
following  blades  of  helicopters  not  equipped 
with  an  in-cockpit  blade  pressure  monitoring 
system  (see  Sikorsky  Service  Bulletin  No. 
61B15-20D).  or  equipped  with  such  system 
inoperative: 

86115-20501  Senes 
S61 15-20601  Senes 
S61 17-20101  Series 
S61 88-1 5001  Series 
61170-20201  Series 
61170-20201-062  (S-61A  aircraft  S/Ns  610S3 

and  61094) 
S6115-20201-2  (S-61A  aircraft  S/Ws  61087 

and  61161) 
S61170-20201-080  (S-61V  aircraft  S/N  61271). 
according  to  the  procedures  set  fordi  in 
Section  2.  Part  IV.  of  Sikorsky  Service 
Bulletin  No.  61B15-6P.  or  later  FAA-approved 
revisions,  and  as  supplemented  by  paragraph 
(d)  of  this  AD. 

(1)  Conduct  visual  inspections  or  checks  of 
blade-mounted  pressure  indicators  from  the 
transmission  work  platform  of  tike  helicopter 
to  ensure  that  an  accurate  visual  check  w 
conducted. 

(2)  The  visual  uispectioas  or  checks  of 
blade-mounted  pressarc  indicators  shall  tw 
conducted  by  an  individual  who  holds  a  pilot 
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certificate  with  appropriate  rating  or  a 
mechanic  certificate  with  airframe  rating  or 
by  a  certiricated  maintenance  entity.  The 
person  performing  this  inspection  or  check 
shall  make  entries  of  the  results  in  the 
aircraft  maintenance  record  including  a 
description  and  date  of  the  inspection  and  the 
name  of  the  individual  performing  the 
inspection  along  with  the  certificate  number, 
kind  of  certificate,  and  signature. 

(3)  Each  blade  with  any  black  or  red 
indication  visible  in  the  blade  pressure 
indicator  is  considered  to  be  unsafe  and  is 
restricted  from  further  flight  until  the  cause  of 
the  indication  is  determined  dnd  corrected  in 
accordance  with  the  procedures  given  in 
Sikorsky  Service  Bdleting  No.  61B15-6P,  or 
later  FAA-approved  revisions. 

Nol*. — The  inspections  that  are  required 
by  paragraph  (c)  to  be  performed  and 
recorded  may  be  considered  to  be 
"airworthiness  checks." 

If  preventive  maintenance  action  in 
accordance  with  Sikorsky  Service  Bulletin 
No.  61B15-6P.  or  later  FAA-approved 
revisions,  is  required  as  a  result  of  these 
inspections  (airworthiness  checks),  the 
subsequent  inspections  required  are 
considered  preventive  maintenance  that  may 
=>be  performed  by  persons  authorized  to 
perform  preventive  maintenance  under  Part 
43  of  the  FAR. 

(d)  After  the  initial  inspections  in 
accordance  with  paragraph  (c),  conduct 
further  inspections  in  accordance  with 
paragraph  (c)  prior  to  the  first  flight  of  each 
day  and  at  intervals  not  to  exceed  3  hours 
time  in  service  from  the  last  inspection, 
except  for  blades  identified  with  yellow  or 
white  circles  which  are  limited  to  inspection 
intervals  of  1  and  2  hours,  respectively. 

Helicopter  time  in  service  for  any  single 
flight  in  excess  of  the  specified  inspection 
interval  is  not  permitted,  and  if  the  time  in 
service  since  the  last  inspection  will  exceed 
the  specified  interval  during  the  next  flight. 
the  visual  inspection  must  be  conducted  prior 
to  the  flight. 

Yellow  or  white  circles  and  attendant 
speed  restrictions  of  AD  74-25-05  may  be 
removed  if  the  main  rotor  blade  is 
refurbished  by  Sikorsky  in  accordance  with 
FAA-approved  procedures  of  [une  16. 1975. 

(e)  Prior  to  the  first  flight  of  the  day  and 
every  8  hours'  time  in  service  thereafter  for 
helicopters  equipped  with  an  operable  in- 
cockpit  blade  pressure  monitoring  system 
(see  Sikorsky  Service  Bulletin  No.  61B15- 
20D).  and  with  main  rotor  blades  with  serial 
numbers  of  61M-635O-6105  or  greater,  or 
which  have  been  refurbished  by  Sikorsky  in 
accordance  with  FAA-approved  procedures 
of  June  16, 1975,  inspect  the  mam  rotor  blades 
pressure  indicators  and  pressure  transducers 
of  the  blade  specified  in  paragraph  (c) 
according  to  the  procedures  set  forth  in 
Section  2,  Part  IV  of  Sikorsky  Service  Bulletin 
No.  61B15-6P.  or  later  FAA-approved 
revisions. 

(1 )  The  visual  inspections  or  checks  of 
blade-mounted  pressure  indicators  are  to  be 
conducted  from  the  transmission  work 
platform  of  the  helicopter  to  ensure  that  an 
accurate  visual  check  is  conducted. 

(2)  The  required  functional  tests  and  visual 
checks  shall  be  conducted  by  an  individual 


who  holds  a  pilot  certificate  wiih  appropriate 
rating  or  a  mechanic  certificate  with  airframe 
rating  or  by  a  certificated  maintenance  entity. 
The  person  performing  these  tests  and  checks 
shall  make  entries  of  the  results  of  the 
inspections  in  the  aircraft  maintenance 
record  including  a  description  and  date  of  the 
inspection  and  the  name  of  the  individual 
performing  the  inspection  along  with  the 
certificate  number,  kind  of  certificate,  and 
signature. 

(3)  Each  blade  with  any  black  or  red 
indication  visible  in  the  blade  pressure 
indicator  or  whose  transducer  activates  the 
cockpit  warning  light  is  considered  to  be 
unsafe  and  is  restricted  from  further  flight 
until  the  cause  of  the  indication  is  determined 
and  corrected  in  accordance  with  procedures 
given  in  Sikorsky  Service  Bulletin  No.  61B15- 
6P.  or  later  FAA-approved  revisions. 

(f)  After  the  initial  inspections  in 
accordance  with  paragraph  (e): 

(1)  Conduct  functional  tests  in  accordance 
with  the  procedures  of  paragraph  (e)  of  all 
visual  blade  pressure  indicators  and  in- 
cockpit  blade  inspection  system  transducer 
every  8  hours'  lime  in  service. 

(2)  Check  the  in-cockpit  blade  inspection 
system  electrical  circuit  everv  3  hours'  time  in 
service  by  use  of  the  system  test  switch 
located  in  the  cockpit.  An  m-flight  indication 
of  a  failure  of  the  system  electrical  circuit 
must  be  treated  in  the  same  manner  as  an  in- 
cockpit  system  warning  light  indication  as 
provided  in  the  Emergency  Procedures 
section  of  the  Rotocraft  Flignt  Manual. 

(g)  Alternate  inspections,  repairs, 
modifications,  oi  oiher  means  of  compliance 
which  provide  an  equivalent  level  of  safety  to 
this  AD  must  be  approved  by  the  Manager, 
Boston  Aircraft  Certification  Office.  FAA, 
New  England  Region.  12  New  England 
Executive  Park,  Burlington.  Massachusetts 
01803.  In  accordance  with  FAR  §  21  197,  flight 
is  permitted  to  a  base  where  the  requirements 
of  this  AD  may  be  accomplished. 

The  manufacturer's  specifications  and 
procedures  (Sikorsky  Service  Bulletin  No. 
61B15-6P  Revision  No.  16, 12/3/81  including 
Revision  No.  12.  6/2/77  &  Revision  .No.  15.  4/ 
21/80;  Sikorsky  Service  Bulletin  No.  61B15-20 
Revision  No.  4. 11/9/77)  identified  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  'his  directive  who  have 
not  already  received  these  documents  from 
the  manufacturer  may  obtain  copies  upon 
request  to  United  Technologies  Corporation. 
Sikorsky  Aircraft  Division,  North  Main 
Street.  Straford.  Connecticut,  06601,  .Attn:  S- 
61  Commercial  Product  Support  Dept.  These 
documents  also  may  be  examined  in  the 
Rules  Docket  at  the  Office  of  the  Regional 
Counsel.  Southwest  Region.  Federal  Aviation 
Administration,  Room  156.  Building  3B.  4400 
Blue  Mound  Road.  Fort  Worth.  Texas,  76106. 

This  amendment  becomes  effective 
September  26. 1984  as  to  all  persons  including 
those  persons  to  whom  part  was  made 
immediately  effective  by  priority  letter  AD 
74-20-07  R4  issued  December  30.  1983,  which 
contained  part  of  this  amendment. 
(Sees.  313(a),  601.  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  US.C,  1354(a), 
1421,  and  1423):  49  US.C.  106(g)  (Revised, 
Pub.  L.  97-449,  January  12,  1983j:  14  CFR 
11.89) 


Note. — ^The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  ii 
not  considered  to  be  major  under  Section  8  ol 
Executive  Order  12291.  It  is  impracticable  for 
the  agency  to  follow  the  procedures  of  Order 
12291  with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  F'rocedures  (44  FR 
11034;  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  'FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Fort  Worth,  Texas,  on  July  27, 
1984. 

Note. — The  incorporation  by  reference 
provisions  of  this  document  were  approved 
by  the  Director  of  the  Federal  Register  on 
September  26, 1984.  The  referenced 
documents  are  available  at  the  Federal 
Register. 
F.E.  Whitfield. 
Acting  Director.  Southwest  Region. 

[yR  Dot  84-2Sh2i  Filed  9-25-84:  B:45  8m| 
BiLUNG  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  e4-CE-13-AD;  Amdt.  39-4922) 

Airworthiness  Directives;  Cessna 
402C,  404,  414A,  42 1C,  425  and  441 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

ACTION:  Final  njle. 


SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Cessna  Models  402C,  404, 
414A,  421 C,  425  and  441  airplanes  which 
requires  replacement  of  nose  landing 
gear  actuator  rod  ends  which  may  be 
understrength.  Failure  of  these  rod  ends 
has  resulted  in  nose  gear  collapse 
accidents  and  airplane  damage. 
Replacement  of  these  rod  ends  with 
stronger  parts  will  prevent  these 
occurrences. 

EFFECTIVE  DATE:  November  1, 1984. 
Compliance:  Required  within  200 
hours  time-in-service  after  the  effective 
date  of  this  AD. 

ADDRESSES:  Cessna  Multi-engine 
Customer  Care  Service  Information 
Letter  ME84-10  dated  March  9. 1984, 
pertaining  to  this  subject  on  Models 
402C,  404.  414A.  and  42lC  airplanes  and 
applicable  to  this  AD  may  be  obtained 
from  Cessna  Aircraft  Company,  Piston 
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Aircraft  Marketing  Division,  Wichita, 
Kansas  87201;  Telephone  (316)  668-9111 
Cessna  Conquest  Customer  Care 
Service  Information  Letter  PJ84-10  dated 
March  2,  1964,  pertaining  to  Ihis  subject 
on  Models  425  and  441  airplanes  and 
applicable  to  this  AD  may  be  obtained 
from  Cessna  Aircraft  Company, 
Conquest  Marketing  Division,  Wichita. 
Kansas  67277;  Telephone  (316)  946-7550. 
A  copy  of  this  information  is  also 
contained  in  the  Rules  Docket,  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

POn  FURTHER  INFORMATION  CONTACT: 
Lawrence  S.  Abbott.  Aerospace 
Engineer,  FAA,  Aircraft  Certification 
Office.  ACE-120W.  Room  100,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  Telephone  (316) 
946-^409. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  replacement  of  the  N'ippon 
Micro  Bearing,  Ltd.  rod  end  in  the  P/N 
9910139  nose  gear  actuators  on  certain 
Cessna  Model  400  series  airplanes  v^fas 
published  in  the  Federal  Register  on 
May  21,  1984  (48  FR  21349-21350). 
Replacement  of  these  potentially 
understrength  rod  ends  is  necessary  to 
prevent  failure  and  subsequent  nose 
gear  collapse,  loss  of  aircraft  control, 
and  aircraft  damage.  The  cause  of  the 
failure  is  suspected  to  be  high  stress-low 
cycle  fatigue,  aggravated  by  faulty  rod 
ends  manufactured  by  one  vendor, 
Nippon  Micro  Bearing.  Ltd.  (N'MB).  The 
rod  ends  (MS  21242S-^K)  made  by  NMB 
fail  to  incorporate  a  critical  dimension 
from  the  Military  Standard  Data  Sheet, 
which  results  in  an  undersized  area  of 
the  bearing  housing,  at  the  most  highly 
loaded  section  of  the  rod  end.  To  correct 
this  condition,  Cessna  has  issued  two 
Service  Information  Letters:  PJ84-10  for 
Models  441  and  425  airplanes  and 
ME84-10  for  Models  421C,  414A,  404, 
and  402C  airplanes.  These  Service 
Information  Letters  recommend 
replacement  of  the  rod  ends  on  P/N 
9910139  actuators  on  all  airplanes.  Only 
MIL-B-81935  rod  ends  made  by  New 
Hampshire  Bearing.  Inc.  (NHB)  under 
their  P/N  ADNE  4JW  are  acceptable  as 
replacement. 

Since  the  condition  described  above  is 
likely  to  exist  or  develop  in  other 
Cessna  400  series  airplanes  of  the  same 
type  design,  the  AD  requires 
replacement  or  existing  rod  end 
bearings  with  increased  strength  parts 
per  Cessna  Service  Information  Letters 
r'|84-lQ  or  ME84-10  as  applicable  on 
certain  Cessna  Model  441,  425.  421 C, 
414A,  404  and  402C  airplanes. 


Interested  persons  have  been  affonJed 
an  opportunity  to  comment  on  the 
proposal.  The  only  connmentor 
concurred  with  the  proposed  AD. 

Accordingly,  the  proposal  is  adopted 
without  change. 

Note. — The  FAA  hat  deternuned  that  this 
regulation  only  trvolves  2.727  airpianes  al  an 
approximate  one-time  cost  of  $157  for  each 
aircraft  or  a  total  one-time  fleet  coat  of 
$423,039  Few.  if  any.  small  entities  under  the 
definition  of  the  Regulatory  Flexibility  Act. 
will  operate  more  than  one  of  the  affected 
airplanes  and  the  cost  thereof,  to  anyone  will 
not  be  a  significant  amount  Therefore,  I 
certify  that  this  action  (1)  it  not  a  "maior 
rule"  under  Executive  Order  12291;  (2)  It  not 
a    significant  rule    under  DOT  Regulatory 
Policies  and  Proceduret  (44  FR  11034; 
February  36.  1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a  substanUal 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39,13)  is  amended 
by  adding  the  following  new  AD. 

Cessna:  Applies  to  Models  402C  (S/Ns 

402C0001  thru  40200802):  404  (S/Ns  404- 

0001  thru  404-0859);  414A  (S/Ns 
414A0001  thru  414A1003):  421C  (S/Ns 
421C0001  thru  421C1402).  425  (S/Ns  425- 

0002  thru  425-0190);  441  (S/Ns  441-0001 
thru  441-0333)  airplanes  certificated  in 
any  category. 

Compliance;  Required  within  the  next  200 
hours  time-in-ser\ice  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  preclude  collapse  of  the  nose  landing 
gear: 

(a)  Replace  the  nose  landing  gear  actuator 
rcH^  ends  on  Models  42S  and  441  airplanes  m 
acdordance  with  Cessna  Service  Infonnation 
Letlpr  (CSIL)  P)84-10  dated  March  2,  1984. 
and  on  Models  402C,  404.  414A  and  421C 
airplanes  in  accordance  with  CSIL  ME84-10 
dated  March  9. 1984. 

(b)  The  aircraft  may  be  flown  in 
accordance  with  Federal  Aviation  Regulation 
21.197  to  a  location  where  this  AD  can  be 
accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Office. 
Federal  Aviation  Administration.  Room  100 
1801  Airport  Road.  Mid-Continent  Airport, 
Wichita.  Kansas  67209:  Telephone  (TI6)  945- 
4400. 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958.  at  amended  (49  U.S.C. 
1354(a).  1421  and  1423):  49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449.  January  12.  1983): 
Sec.  11.89  of  the  Federal  Aviation  Regulations 
(14  CFR  11  89)) 


This  amendme*!  hceowes  eRedtw  wi 
November  1, 1984 

Issued  IB  Kansas  City,  Mnaouri.  an 

September  14. 1964. 

John  E.  Shaw, 

Acting  Director.  Central  Regmn. 

IFRDoc  l4-2S4ai  niMl  t-S-t*  Ml  MRl 
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DEPARlllENT  OF  ENERGY 

rMMrw  EfMr0y  nVQUMtOfy 
Commission 

18  CFR  Psrt  154 

IDockat  Nos.  Rli«4-»-000,  RMS4-6-001, 
and  mm  %  OOa,-  Ordar  No.  3M) 

Refunds  Rssutttng  From  Btu 
Measuremsnt  Adjustments 

Issued:  September  20. 1984 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  and  finalizing  its  i^gulations 
that  establish  refund  procedures  for 
overcharges  resulting  from  Btu 
measurement  adjustments.  The  rule 
implements  a  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Qrcuit.  This  refund  is  doe 
.November  5, 19M.  or  in  the  case  of 
"small"  first  sellers.  May  3, 1965.  The 
first  seller  and  pipeline  may  choose 
whether  the  refund  should  be  paid  in  a 
lump-sum  cash  payment  or  in  billing 
adjustments  over  the  refund  period 
However,  offsets  of  this  refund  and 
production  related  costs  permitted  under 
section  110  of  the  Natural  Gas  PoHcy 
Act  are  prohibited. 

This  rule  provides  that  interstate 
pipelines  must  pass  through  refunds  in  a 
lump-sum  cash  payment  to  those 
customers  actually  overcharged.  Subject 
to  clearance  by  the  Office  of 
Management  and  Budget,  the 
Commission  is  also  requiring  interstate 
and  intrastate  pipelines  to  file  refund 
reports  with  this  Commission  describing 
those  refunds  received  and  those 
refunds  still  outstanding. 
EFFECTTVB  DATE  September  20. 1984, 
except  for  the  refund  report 
requirements  (set  forth  in  Ordering 
Paragraph  Nos.  E.  F,  and  G  and 
§§  154.38(h)(3)  (vi),  (vii).  and  (viii)  of  this 
rule  which  will  become  effective 
December  1. 1984.  If  OMB's  approval 
and  control  number  have  not  been 
received  by  this  effective  date,  the 
Commission  will  isstie  a  notice 
temporarily  suspending  the  effective 
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date  of  the  refund  reporting 
requirements. 

FOn  FUftTHCfl  INFOnMATION  COMTACT: 

Leslie  j.  Lawner,  Office  of  General 
Counsel.  Producer  Regulation 
Division.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  DC.  20426.  (202) 
357-«5n 

loseph  R.  Hartsoe,  Office  of  General 
Counsel,  Rulemaking  and 
Environmental  Law  Division,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  (202)  357- 
5775 

supn£MEirrARV  information 

Final  Rule  and  Order  Denying  Rehearing 
of  Interim  Rule 

Befor*  Commissioners:  Raymond  J. 
O'Connor.  Chairman;  Ceorglanu  Sheldon.  A. 
G.  Sousa.  Oliver  G.  Richard  111  and  Charles 
C.  Stalon. 

In  ihe  mailer  of  refunds  resulting  from  Btu 
measurement  adjustments;  Docket  Nos. 
RM84-6-000,  RM84-6-001,  and  RM84-6-002: 
Order  No.  399. 
Issued  Septemt)€r  20.  1984. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
and  finalizing  its  regulations  that 
establish  refund  procedures  for 
overcharges  resulting  from  adjustments 
to  the  calculation  of  the  energy  content 
of  natural  gas  (measured  in  terms  of 
British  thermal  units  (Btu's))  '  sold 
pursuant  to  the  Natural  Gas  Policy  Act 
of  1978.  In  so  doing,  the  Commission  is 
implementing  the  decision  in  Interstate 
Natural  Gas  Association  of  America  v. 
Federal  Energy  Regulatory  Commission 
[INGAA].^ 

As  a  result  of  the  INGAA  decision,  the 
Commission  issued  an  interim  rule  on 
May  3, 1984,  requiring  refunds  of  Btu 
overcharges.' Briefly  stated,  the  interim 
rule  requires  first  sellers  to  refund  the 
Btu  measurement  overcharges  by 
November  5, 1984,  or  in  the  case  of  small 
first  sellers,  by  May  3, 1985.  First  sellers 
and  pipelines  may  choose  whether  the 
refund  should  be  paid  in  a  lump-sum 
cash  payment  or  in  billing  adjustments 
over  the  refund  period.  In  either  case, 
the  refund  obligation  is  subject  to  the 
Commission's  interest  regulations  in 
{$  154.67(c)  and  154.102(c)  and  (d). 
Interstate  pipelines  must  then  pass  the 
refunds  through  in  a  lump-sum  cash 


'  Each  Btu  represents  ihe  amount  of  energy 
needed  lo  raise  the  temperature  of  one  pound  of 
water  one  degree  Fahrenheit 

'716  F-2d  1  (DC.  Cir.  19831.  cert  denied.  104  S.  Ct 
1616  (1964). 

'Refunds  Resulting  from  Blu  Measurement 
Adjustments.  49  FR  19.293  (May  7  1*M) 


payment  to  those  customers  actually 
overcharged.  The  interim  rule  also 
requires  both  intrastate  and  interstate 
pipelines  to  file  refund  reports  with  the 
Commission  describing  those  refunds 
received  and  those  refunds  still 
outstanding. 

This  final  rule  adopts  the 
requirements  of  the  interim  rule  with 
major  clarifications  or  modifications  in 
five  areas.  First,  the  rule  prohibits 
offsets  of  the  Btu  measurement 
overcharges  (Btu  refunds)  and 
production-related  costs  permitted 
under  section  110  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  Second,  first 
sellers  may  defer  payment  of  Btu  refund 
amounts  attributable  to  royalty  interest 
owners  until  the  first  seller  receives 
payment  from  the  royalty  interest 
owner,  or  November  5, 1986,  whichever 
occurs  first.  First  sellers  that  defer 
payment  of  that  portion  of  the  Btu 
refund  attributable  to  royalty  interest 
owners  must  notify  the  pipelines  of  the 
deferral  before  the  end  of  the  applicable 
6-  or  12-month  refund  period.  Third, 
additional  reports  will  be  required  from 
intrastate  and  interstate  pipelines  in 
order  to  monitor  these  deferred  refund 
amounts.  Fourth,  the  interest  owed  on 
Btu  refund  amounts  that  were  placed  in 
escrow  is  limited  lo  that  interest  which 
accrued  in  the  escrow  account  on  the 
amount  required  to  be  refunded.  Finally, 
a  small  first  seller  must  notify  pipelines 
if  that  first  seller  is  going  to  use  the  12- 
month  refund  period. 

11.  Background 

In  INGAA.  the  court  vacated  the 
Commission's  regulations  that 
prescribed  the  method  used  to  calculate 
the  energy  content  of  natural  gas  for 
purposes  of  applying  the  maximum 
lawful  prices  under  the  NGPA.* Those 
regulations  provided  that  the  Btu 
content  of  a  given  volume  of  natural  gas 
is  determined  by  assuming  that  the 
volume  of  natural  gas  was  under 
standard  test  conditions  when  delivered 
to  a  pipeline.  Once  the  Btu  content  of 
the  natural  gas  was  determined 
assuming  standard  test  conditions,  an 
adjustment  was  permitted  to  reflect  the 
number  of  Btu's  actually  delivered  to  the 
pipeline  system  (dry  rule).' 

•These  rejjulations  wpre  adopted  in  Order  Nos.  93 
and  93-A  Rules  GenerHllv  Applicable  to  Regulated 
Sales  of  Natural  Gas,  45  FR  49.077  (July  23.  1960) 
(Order  No  93):  Order  Denying  Rehearing  and 
Clarifying  Order  No.  93.  4tj  FR  24,537  (May  1,  1981) 
(Order  No.  93-A). 

'An  adjustment  was  permitted  because  1)  the  gas 
delivered  lo  a  pipeline  is  seldom  saturated  with 
water  vapor,  as  '•equired  order  standard  test 
conditions:  and  Z]  w«ter  vapor  contains  no 
available  heat  energy,  and  its  presence  in  any  given 
volume  of  natural  gas  would  reduce  the  Btu  content 
of  the  g<js  by  displacing  energy-producing 
hjdrocoibons.  S'.?t'  18  CFR  270.204  (1983). 


In  vacating  these  rules,  the  court  held 
that  the  Commission's  dry  rule  was 
fundamentally  at  odds  with  the 
Congressional  intent  under  the  NGPA. 
Specifically,  when  the  NGPA  was 
passed  in  1978,  it  established  maximum 
lawful  prices  for  several  categories  of 
natural  gas  and  incorporated  in  sections 
104  and  106(a)  of  that  act  area  rates  that 
the  Commission  had  established  under 
the  Natural  Gas  Act  (NGA).  Pursuant  to 
the  Commission's  NGA  regulations  (wet 
rule).  Ihe  Btu  content  to  a  given  volume 
of  gas  was  measured  under  standard 
test  conditions  (saturated)  instead  of 
actual  delivery  conditions.  Although  this 
derivation  of  Btu  content  tended  to 
overstate  the  water  vapor  content 
which,  in  turn,  caused  an 
understatement  in  the  number  of  Btu's 
assumed  to  be  in  a  given  volume  of 
natural  gas  delivered  to  a  pipeline,  it 
enjoyed  widespread  industry 
acceptance  and  consistent  Commission 
imple.mentation.*  Hence,  the  court 
reasoned  that  the  wet  rule  was  the  only 
method  Congress  knew  for  measuring 
Btu  content;  and,  therefore,  it  held  that 
Congress  incorporated  the  Btu 
measurement  technique  used  under  the 
NGA,  i.e.,  the  wet  rule,  into  the  pricing 
structure  of  the  NGPA. 

The  Commission  issued  a  Notice  of 
Inquiry  in  this  docket  on  January  19, 
1984. 'Ihe  interim  rule  was  issued  on 
May  3,  1984,  and  a  public  hearing  was 
held  on  May  24. 1984.  The  Commission 
received  two  petitions  for  rehearing  of 
the  interim  rule  and  it  granted  rehearing 
solely  for  the  purpose  of  further 
consideration  of  those  petitions.*  In 
response  to  its  request  for  comments  in 
the  interim  rule,  the  Commission 
received  seventy  written  comments. 

Numerous  comnienters  generally 
support  the  interim  rule  and  urge  that  it 
be  adopted  as  the  final  rule.  One 
commenter  urges  the  Commission  to 
reconsider  all  of  its  options  to  be  sure 
that  a  refund  rule  is  necessary.  Other 
commenters  complain  that  it  will  be 
impossible  to  comply  at  reasonable  cost 
with  the  interim  rule's  collection  and 
reporting  timetable  and  that  the 
problems  created  by  the  interim  rule  are 
insurmountable  for  small  producers. 
Finally,  one  commenter  states  that  the 
realities  of  the  natural  gas  industry  and 


'Prices  were  established  under  the  \CA  in 
dollars  per  thousand  cubic  feel  ISS/Mcf)  The 
Commission  then  permitted  adjustments  to  Ihe  area 
or  national  rate  for  Ihe  Btu  content  of  gas  measured 
under  ihe  wet  rule. 

'Refunds  Resulting  From  Btu  .Measurement 
Adjustments.  49  FR  3198  ()an.  26.  1984) 

"Refunds  Resulting  From  Bin  Measiiremenl 
Adjustments:  Order  Cranling  Rehearing  for  the 
Purpose  of  Further  Consideration.  49  FR  2793-S  (July 
9.  1984). 
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fundamental  fairness  warrant  changes 
in  the  rule. 

When  the  Commission  promulgated 
the  dry  rule,  it  believed  that  the  dry  rule 
as  an  appropriate  method  permitted  by 
Congress  for  measuring  the  Btu  content 
of  natural  gas  under  the  NGPA.  The 
court  in  INGAA  disagreed.  We  are  now 
left  with  the  task  of  implementing  the 
court's  decision.  After  careful 
consideration  of  the  written  comments, 
the  views  and  arguments  expressed  at 
the  public  hearing  on  May  24, 1984.  and 
the  decision  in  the  INGAA  case,  the 
Commission  believes  that  the  interim 
rule,  as  modified  by  this  rule,  fairly 
balances  the  interests  of  sellers, 
purchasers,  and  consumers  of  natural 
gas. 

III.  Producer  Refunds  to  Pipeline 

The  INGAA  decision  held  that  the 
maximum  lawful  prices  under  the  NGPA 
must  be  calculated  using  the  wet  rule. 
The  Commission  decided  in  the  interim 
rule  that  any  person  who  received  a 
price  for  the  first  sale  of  gas  in  excess  of 
the  NGPA  ceiling  prices  calculated  using 
the  wet  rule  must  refund  the 
overcharges.  Specifically,  any  first  seller 
that  collected  revenues  in  excess  of  the 
product  of  (a)  the  applicable  maximum 
lawful  price  established  by  the  NGPA, 
and  (b)  the  quantity  of  MMBtu's  (million 
Btu's)  determined  on  the  basis  of  the 
wet  rule  [i.e..  under  standard  test 
conditions),  must  refund  any  such 
excess  revenues.*  To  the  extent  that 
revenues  collected  for  gas  sold  in  a  first 
sale  under  the  NGPA  are  less  than  or 
equal  to  the  level  of  revenues  thus 
calculated,  and  are  contractually 
authorized,  no  excess  revenues  would 
have  been  collected,  and  no  refunds  are 
due.'« 


'Section  270.101(6)  imposes  a  general  refund 
obligation  on  any  person  that  receives  a  price  in 
excess  of  the  maximum  lawful  price  under  the 
NGPA  18  CFR  270.101(e)  (1983). 

'"For  purposes  of  determining  the  maximum 
permissible  level  of  revenues  for  sales  of  natural 
gas  subiect  to  section  105(b)(1)  of  the  NGPA.  the 
terms  of  the  contract  control,  unless  those  terms 
result  in  revenues  in  excess  of  the  level  of  revenues 
that  would  have  been  collected  based  on  the 
product  of  (a)  tlie  NGPA  section  102  price,  and  (b) 
the  quantity  of  MMBtu's  determined  on  the  basis  of 
the  wet  rule  (/  e  under  standard  test  conditions)  In 
any  instance  where  revenues  were  collected  in 
excess  of  the  level  of  revenues  determined  by  the 
product  of  (a)  and  (b).  those  excess  revenues  must 
be  refunded  In  those  instances  where  the  level  of 
revenues  collected  was  less  than  or  equal  to  the 
level  of  revenues  determined  by  the  product  of  (at 
and  (b).  and  are  contractually  authorized,  no  excess 
revenues  would  have  t)een  collected,  and  no 
refunds  are  due  In  some  instances,  no  refund  may 
be  due  under  this  rule  but  a  party  may  believe  a 
refund  is  due  under  the  contract  The  Commission 
believes  that  these  disputes  are  a  matter  of  Stale 
law  to  be  resolved  in  State  court. 


'  Commenters  argue  that  the 
Commission  has  the  discretion  not  to 
order  refunds  because  refunds  are  not 
explicitly  required  by  either  the  NGPA 
or  INGAA.  These  commenters  assert 
that  the  Commission  must  weigh  equity 
and  the  public  interest  m  its  retroactive 
application  of  the  INGAA  decision  and 
they  argue  that  these  considerations 
render  full  refunds  inappropriate  for 
several  reasons.  First,  commenters  argue 
that  seller  made  countless  investment 
decisions  in  good  faith  reliance  on  the 
Commission's  rules  adopted  in  Order 
Nos.  93  and  93-A.  Second,  the  status 
quo  cannot  be  restored  since  insufHcient 
records  are  available  to  determine 
refund  liabilities  because  the  records 
were  destroyed,  were  never  kept,  or  are 
unorganized.  Third,  individual 
consumers  will  not  receive  the  benefit  of 
the  refunds  because  restitution  is  not 
possible.  Fourth,  the  administrative  cost 
of  recouping  the  refunds  will  be 
burdensome  on  first  sellers  and 
pipelines.  Finally,  refunds  will 
discourage  new  drilling  and  production 
and  further  depress  the  natural  gas 
production  market.  In  addition,  one 
commenter  states  that  there  is  a  serious 
question  whether  the  Commission  has 
the  power  to  order  these  refunds 
because  first  sellers  relied  on  the 
Commission's  rules. 

The  Commission  disagrees  with  these 
comments.  Under  the  INGAA  decision, 
the  NGPA,  and  the  Commission's 
implementing  NGPA  regulations,  the 
Commission  believes  that  it  is  legally 
required  to  order  refunds  in  this 
situation.  Specifically,  the  NGPA 
establishes  ceiling  prices  and  makes  it 
unlawful  for  a  first  seller  to  receive  a 
price  in  excess  of  the  maximum  lawful 
price.  If  the  Commission  did  not  make 
the  measurement  rule  retroactive  and 
did  not  require  refunds,  it  would 
effectively  be  establishing  a  ceiling  price 
higher  than  the  maximum  lawful  prices 
prescribed  in  the  NGPA.  Since  the 
NGPA  does  not  contain  any  provision 
allowing  the  Commission  to  change  the 
maximum  lawful  prices  except  in  very 
limited  circumstances,"  it  cannot  waive 


"The  Commission  does  have  the  authority  to 
establish  a  higher  lusl  and  reasonable  rate — in  other 
words,  a  new  maximum  lawful  price — for  gas  sold 
under  .NGPA  sections  104.  108.  and  108.  In  addition 
the  Commission  has  the  authority  under  NGP.A 
section  107(c)(S]  to  eslabUsh  a  special  pnce 
necessary  to  provide  reasonable  incentives  for 
producing  high-cost  gas  However,  in  order  to  use 
these  sections  as  a  means  of  not  requinng  refunds, 
the  Commission  must  meet  the  statutory 
requirement  of  demonstrating  that  the  new  price  is 
just  and  reasonable,  in  the  case  of  sections  104. 108. 
and  109.  or  necessary  to  provide  incentives  under 
section  107(c)(5). 


the  refund  obligation.  While  the 
Commission  recognizes  that  there  are 
administrative  costs  associated  with  the 
refund  process  and  that  perfect 
restitution  to  overcharged  customers 
may  not  be  possible,  it  believes  that  the 
overriding  legal  considerations  require 
the  Commission  to  establish  a  refund 
mechanism  that  attempts  to 
substantially  refund  overcharges  to 
consumers. 

Commenters  assert  that  the  de 
minimis  principle  for  pipeline  refunds  in 
the  interim  rule  should  be  expanded  and 
applied  to  first  sellers  and  royalty 
interest  owners  so  as  to  waive  the 
refund  obligation  for  de  mfnimis  Btu 
refund  amounts.  These  commenters 
suggest  de  minimis  amounts  of  $500  and 
$2,000  per  individual  royalty  interest 
owner  to  significantly  reduce  the 
inequities  of  any  refund  obligation. 
Although  the  Commission  is 
sympathetic  to  these  requests,  the 
Commission  believes,  for  the  reasons 
discussed  above,  that  the  NGPA  does 
not  provide  any  legal  mechanism  for  the 
Commission  to  waive  the  refund 
requirement. 

A.  Refund  Period 

The  interim  rule  established  two 
refund  periods.  Specifically,  a  12-month 
refund  period  was  established  for  those 
first  sellers  who  sold  a  total  of  ten 
million  Mcf  (10  Bcf)  or  less  of  gas  in  both 
the  intrastate  and  interstate  markets  in 
1983  (small  first  sellers),  and  a  6-month 
refund  period  was  established  for  all 
other  first  sellers. 

While  many  commenters  support  the 
&-month  and  12-month  refund  periods, 
other  commenters  argue  that  these 
periods  were  too  long.  In  contrast,  some 
commenters  argue  that  these  refund 
periods  are  too  shori  to  generate  refund 
calculations  or  to  permit  verification  of 
the  refund  obligation  and  that  these 
refund  periods  will  cause  cash  flow 
problems.  Commenters  also  suggest 
alternative  refund  periods,  such  as, 
expanding  the  deadlines  to  two  years 
for  all  producers,  but  requiring  the 
payment  of  estimated  refunds  within  6 
months  and  final  adjustments  within  24 
months. 

The  Commission  has  carefully 
balanced  the  need  to  refund  overcharges 
to  consumers  as  expeditiously  as 
possible  against  the  administrative 
burdens  and  potential  cash  flow 
problems  associated  with  the  refund 
process.  The  Commission  believes  that 
the  6-month  and  12-month  refund 
schedule  is  an  appropriate  compromise 
between  these  competing  interests.  First, 
the  natural  gas  industry  has  been  aware 
of  the  pending  decision  in  INGAA,  and 


377Sb 


Fedwi  Regfater  /  Vol.  49.  No.  188  /  WeAiesday.  September  26.  1964  /  Rules  and  Regulations 


certainly  has  had  the  opportunity  to 
prepare  for  this  oontingsncy,  for  some 
time.  For  example,  aomc  Rnt  tellers  and 
their  purchasers  escrowed  these  hinds 
pending  review  by  the  U.S.  Court  of 
Appeals  and  the  Supreme  Court. 
Second,  the  refund  periods  provide  the 
first  seller  and  the  pipeline  sufficient 
time  to  agree  on  a  repayment  schedule 
and  to  make  the  payment,  if  a  schedule 
has  not  already  been  worked  out. 

With  respect  to  "large"  first  sellers, 
such  sellers  generally  should  have 
sufficient  cash  flow  from  all  operations 
to  pay  their  refund  liabihty  within  six 
months,  and  should  generally  be  able  to 
borrow  funds  to  the  extent  their 
operations  do  not  generate  sufficient 
cash  flow.  However,  in  order  to 
accommodate  problems  unique  to  many 
"small"  first  sellers,  an  extended  12- 
month  refund  period  was  provided  for 
first  sellers  who  sold  a  total  of  ten 
million  Mcf  (10  Bcf)  or  less  of  gas  in  both 
the  intrastate  and  interstate  markets  in 
1983.  The  Commission  believes  that,  on 
balance,  these  considerations  justify  the 
6-month  and  12-month  refund  periods. 

With  respect  to  the  definition  of  small 
first  seller,  several  commenters  support 
using  the  test  used  under  the  NGA  as 
opposed  to  the  one  defined  in  the 
interim  rule.  They  argue  that  the  NGA 
test  is  well  established,  is  easy  to 
monitor,  and  would  reduce  the 
administrative  burden  on  pipelines  and 
producers.  Another  commenter  notes 
that,  under  the  interim  rule  definition, 
fewer  first  sellers  will  qualify  for  the  12- 
month  refund  period  than  under  the 
NGA  definition  because  the  interim  rule 
definition  includes  sales  made  in  both 
interstate  and  intrastate  markets.  This 
commenter  suggests  raising  the 
threshold  to  12.5  Bcf  to  compensate  for 
the  inclusion  of  intrastate  sales  in  the 
definition. 

The  Commission  notes  that  the  NGA 
definition  of  small  producer  and  the 
definition  used  in  the  interim  rule  are 
intended  to  serve  different  purposes. 
The  NGA  definition  of  small  producer  is 
used  to  waive  filing  requirements  under 
the  Commission's  NGA  regulations.  In 
contrast,  the  definition  of  small  first 
seller  in  the  interim  rule  is  used  to 
determine  those  first  sellers  that  are 
most  likely  to  have  cash  flow  problems 
if  required  to  meet  a  6-month  refund 
deadline.  This  definition,  unlike  the 
NGA  definition,  also  includes  sales  in 
the  intrastate  market  because  the  Btu 
refund  obligation  applies  to  intrastate  as 
"as  interstate  sales.  Since  the  NGA 


who  sold  a  total  of  ten  million  Mcf  (10 
Bcf)  or  less  of  gas  in  both  the  intrastate 
and  interstate  markets  in  1983.'*  The 
commenters  do  not  offer  any  compelling 
reasons  why  the  interim  rule  definition 
would  not  serve  those  purposes. 
Commenters  suggest  that  the 
Commission  permit  pipehnes  to  assume 
a  seller  is  large,  unless  the  first  seller 
notifies  the  pipeline  otherwise.  The 
Commission  has  adopted  this  suggestion 
because  it  will  facilitate  the  refund 
process  and  help  pipelines  complete 
their  refund  reports  without  imposing  an 
undue  burden  on  small  first  sellers. 
Hence,  the  rule  requires  small  first 
sellers  who  are  not  making  refunds 
within  the  6-month  refund  period  to 
notify  pipelines  in  writing  of  their  small 
first  seller  status  by  November  5, 1984. 

B.  Method  of  Payment 

Under  the  interim  rule,  first  sellers  are 
required  to  make  lump-sum  cash 
payments  of  the  overchai^ed  amounts, 
unless  both  the  first  seller  and  the 
pipeline  agree  to  payment  through 
billing  adjustments.  This  approach  was 
taken  because  both  repayment  methods 
have  merit  and  it  permits  pipelines  and 
first  sellers  a  degree  of  flexibility  in 
deciding  the  most  advantageous  method 
to  refund  the  Btu  overcharges. 

One  commenter  argues  that  first 
sellers  do  not  need  flexibility  because 
first  sellers  have  had  long  term  use  of 
the  money,  and  have  been  aware  of  the 
pending  refund  obligation  for  some  time. 
In  addition,  another  commenter  argues 
that  the  Commission  should  permit 
pipelines  flexibility  to  withhold 
payments  they  owe  first  sellers  in  order 
to  retire  the  refund  obligation,  because  a 
right  to  withhold  guarantees  that  all 
refunds  are  paid. 

Although  the  Commission  is  aware 
that  first  sellers  have  long  term  use  of 
the  refund  money  and  that  first  sellers 
have  been  aware  of  a  potential  refund 
obligation  for  some  time,  it  believes  that 
first  sellers  should  have  sufficient 
fiexibihty  to  prevent  excessive  cash 
flow  problems.  Similariy.  the 
Commission  will  not  permit  pipelines 
unilaterally  to  decide  to  withhold 
payments  because  this  procedure  may 
unnecessarily  cause  first  sellers  to 
experience  severe  cash  flow  problems. 


we 


definition  and  the  interim  rule  definition 
are  intended  to  serve  different  purposes, 
the  interim  rule  definition  applies  to  a 
different  group  of  sellers,  i.e..  first  sellers 


"  For  the  purpose  of  delermining  eligibility  as  a 
small  first  seller,  a  first  seller  need  not  include  sales 
mdde  as  a  royalty  mteresl  owner  or  by  afFiliated 
entities.  The  Commission  is  concerned  that  an 
operator  may  not  qualify  as  a  small  first  seller  for 
refund  purposes,  bul  that  one  or  more  of  the  sellers 
that  designated  that  operator  may  have  qualified  as 
a  small  first  seller  as  defined  in  the  rule.  In  this 
situation,  the  operator  may  wait  until  May  3. 1985. 
to  pay  that  portion  of  the  Btu  refund  attributable  to 
those  small  sellers,  bul  the  operator  must  notify 
pipelines  of  this  deferral  by  Novpmber  5  19rt4 


Hence,  this  rule  permits  the  parties  to 
determine  which  of  these  methods  of 
payment  is  best  suited  to  their  financial 
situations. 

C.  Section  110  Offsets 

Since  1983.  the  Commission  has 
permitted  first  sellers  to  retroactively 
collect  production-related  cost 
authorized  by  contract  under  section  110 
of  the  NGPA  (section  llOcosts.'^) 
Since  the  Btu  refund  period  and  the 
surcharge  period  for  section  110  costs 
are  approximately  the  same,  some 
commenters  propose  that  the 
Commission  should  require,  or 
alternatively,  permit,  first  sellers  and 
pipelines  to  offset  Btu  refunds  and 
section  110  costs. 

Seven  commenters  oppose  the 
allowance  of  offsets  and  nine 
commenters  favor  it.  In  addition  one 
commenter  argues  that  first  sellers  have 
a  right  to  offset  section  110  costs  and 
Btu  refunds.  Those  commenters  favoring 
offsets  argue  that  it  will  prevent 
financial  difficulties,  that  it  provides  an 
excellent  match  between  those 
overcharged  for  Btu  refund  amounts  and 
those  responsible  for  the  section  110 
costs,  and  that  section  110  costs  and  Btu 
refunds  accrued  over  the  same  time 
period.  Those  commenters  opposing 
offsets  argue  that  the  Btu  refund 
question  is  final  while  the  section  110 
cost  issue  is  in  litigation,  that  the  time 
periods  affected  by  these  orders  are 
different,  and  that  section  110  costs  are 
decided  on  a  case-by-case  basis. 

The  Commission  intended  the 
procedures  for  collecting  section  110 
costs  to  be  self-implementing.  In 
contrast,  the  Commission  has  decided 
that  specific  refund  procedures  are 
necessary  for  Btu  refunds  and  that  this 
refund  procedure  should  be  closely 
monitored.  Because  of  the  strict 
timetables  and  other  requirements 
established  for  the  payment  of  Btu 
refunds,  the  Commission  is  concerned 
that  offsets  could  undermine  contract 
disputes  as  to  whether  a  pipeline  owes 


"See  Regulations  Implementing  Section  110  of 
the  Natural  Gas  Pohcy  Act  of  1978  and  Establishing 
Policy  Under  the  Natural  Gas  Act.  4S  FR  5152  (Feb. 
3  1963)  (Order  No.  94-A)  (Final  Rule  and  Order  on 
Rehearing  of  Order  No.  94):  48  FR  24,039  (May  31 . 
1983)  (Order  No.  94-C);  (Order  Denying  Rehearing 
and  Denying  Petitions  for  Stay);  48  FR  565  (Jan.  5. 
1964)  (Order  No  9*-E)  (CUnficalion  of  Order  No, 
94).  See  also.  Delivery  Allowances  Under  Section 
110  of  the  Natural  Gas  Policy  Act  of  1978.  and 
Compression  Allowances  Under  Section  110  of  the 
Natural  Gas  Policy  Act  of  1076, 46  FR  5180  (Feb.  3. 
19831  (Interim  Rule):  48  Fed  Reg.  44.485  (Sept.  29. 
1983)  (Order  No.  334.  Final  Rule  and  Order  Graniinx 
in  Pari  and  Denying  in  Part  Rehearing  of  inlenm 
Rule):  49  FR  56  (Ian.  3. 1864)  (Order  No.  334-A. 
Order  Denying  Application  for  Rehearing  Of  Order 
.No.  334  and  Denying  Requests  for  Stay  of  Order  No. 
334). 
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section  110  costs  to  a  first  seller.  The 
Commission  also  believes  that 
permitting  offsets  of  section  110  costs 
and  Btu  refunds  would  complicate  an 
already  difficult  process  and  would 
make  CommissiDn  monitoring  of  Btu 
refunds  more  difficult.  In  addition,  the 
Commission  is  concerned  that 
permitting  pipelines  and  first  sellers  to 
offset  section  110  costs  and  Btu  refunds 
could  prevent  the  Btu  refunds  from 
reaching  as  many  of  the  customers 
actually  overcharged  as  possible. 
Considering  that  the  section  110  orders 
are  also  subject  to  judicial  review,  the 
Commission  believes  it  is  more 
appropriate  to  segregate  the  collection 
of  section  110  costs  from  the  Btu 
refunds.  For  these  reasons,  the 
Commission  is  prohibiting  the  offset  of 
section  110  costs  and  Btu  refunds. 

D.  Interest 

The  interim  rule  adopted  the 
Commission's  refund  policy,  codified  in 
§  270.101(e)  (general  refund  obligation) 
that  requires  the  first  seller  to  calculate 
the  refund  plus  interest  under 
§  154.102(c)  of  its  regulations.  The 
interim  rule  also  continued  a 
longstanding  Commission  policy  of 
waiving  the  interest  payment  for  that 
portion  of  a  refund  attributable  to 
payment  of  royalties  or  taxes  to  Federal 
or  State  governmental  authorities  unless 
those  governmental  authorities  make 
interest  payments  on  those  refunds." In 
addition,  a  first  seller's  refund  obligation 
is  not  satisfied  until  the  interest 
obligation  is  satisfied. 

Commenters  argue  that  the 
Commission  should  waive  the  entire 
interest  requirement  because  first  sellers 
were  not  unjustly  enriched,  and  the 
overcharged  amounts  were  reinvested  in 
exploration,  drilling,  and  production. 
These  commenters  characterize  the 
interest  obligation  as  a  tremendous 
burden  and  the  State  that  the  interest 
obligation  will  drive  companies  out  of 
business.  Other  commenters  argue  that 
the  rate  of  interest  is  too  high,  and  one 
commenter  suggests  using  the  interest 
rate  on  90-day  treasury  notes. 

The  Commission  is  not  persuaded  that 
a  valid  reason  exists  for  waiving  the 
interest  requirement  entirely  or 
generally  revising  the  interest  rates.  In 
addition,  the  Commission  believes  that 
fairness  to  consumers  and  pipelines 
dictates  that  first  sellers  pay  interest  on 
the  Btu  refund  amounts  at  the  rate 


established  in  the  interim  rule.  As  stated 
in  the  interim  rule,  interest  charges 
reflect  a  reimbursement  to  the  rightful 
owner  of  the  value  of  the  use  of  funds 
held  by  first  sellers.  The  Commission's 
existing  regulations  for  calculating 
interest  are  used  because  the 
Commission  believes  that  these 
regulations  have  already  balanced  the 
interests  of  sellers  and  purchasers.  '* 

Some  commenters  suggest  that  the 
Commission  limit  the  interest  on  Btu 
refund  amounts  which  were  paid  into 
escrow  to  the  interest  that  accrued  in 
the  escrow  account,  because  money 
held  in  escrow  earned  a  rate  of  return 
different  from  the  prime  rate.  The 
Commission  agrees  that  the  only  interest 
which  should  be  refunded  on  escrowed 
amounts  should  be  the  accrued  interest 
in  the  escrow  account,  since  first  sellers 
did  not  have  use  of  this  money  and  since 
an  escrow  procedure  protects  the 
interests  of  both  the  consumer  and  the 
seller.  The  Commission  believes  these 
are  valid  reasons  for  limiting  the  interest 
obligation  for  money  paid  into  escrow  to 
that  interest  which  accrued  in  the 
escrow  account  on  the  amount  required 
to  be  refunded.  Moreover,  this 
procedure  is  consistent  with 
§  273.302(e)(2)(ii)  of  our  regulations  for 
interim  collections  of  maximum  lawful 
prices  by  first  sellers  pending  NGPA 
well  category  determinations.'* 

Commenters  request  clarification  on 
the  date  interest  begins  to  accrue.  Under 
this  rule,  interest  begins  to  accrue  on  the 
date  that  the  overcharged  amount  was 
received  by  the  first  seller,  except  for 
Btu  payments  that  were  paid  into 
escrow  and  for  refunds  attributable  to 
payment  of  royalties  or  taxes  to  Federal 
or  State  governmental  authorities.  In  the 
latter  situation,  interest  begins  to  accure 
on  the  date  that  the  first  seller  receives 
the  refund  from  the  governmental 
royalty  interest  owner. 

E.  Refunds  for  Section  107(c)(5)  Gas 

Under  NGPA  section  107(b),  the 
Commission  has  the  authority  to 
prescribe  a  higher  incentive  price  for 
any  first  sale  of  high-cost  gas  to  the 
extent  a  higher  price  is  necessary  to 
provide  reasonable  incentive  to  produce 
that  gas.  The  Commission  has  issued 
such  regulations  for  high-cost  tight 


formation  gas, "  and  production 
enhancement  gas. " 

In  the  interim  rule,  the  Commission 
declined  to  make  the  necessary  section 
107(c)(5)  finding  for  raising  the  ceiling 
price  for  such  gas  to  compensate  for  Btu 
overcharges.  Commenters  state  that  the 
section  107(c)(5)  price  should  not  b^ 
reduced  because  of  INCAA.  They  argue 
tfat  the  Commission  chose  the  section 
103  price  as  a  convenient  marker  for 
setting  the  price  for  section  107(c)(5)  gas 
and  is  not  bound  to  that  price. 

The  Commission  believes  it  has  the 
authority  to  establish  a  maximum  lawful 
price  for  section  107(c)(5)  gas  based  on 
the  Btu  content  of  the  gas  as  delivered 
provided  the  statutory  fuidtng  in  section 
107(b)  is  met.  However,  in  estabhshing 
incentive  prices,  the  Commission 
determined  that  the  incentive  ceiling 
price  for  tight  formation  gas  is  the  lesser 
of  the  negotiated  contract  price  or  200 
percent  of  the  section  103  price  and  that 
the  incentive  ceiling  price  for  production 
enhancement  gas  is  the  lesser  of  the 
renegotiated  price  or  the  section  108 
price.  Since  the  section  107  prices  were 
based  on  sections  103  and  109,  the  rules 
applicable  to  those  sections  should 
apply  to  the  section  107  rates  that  are 
pegged  to  those  other  ceiling  rates. 
Commenters  do  not  offer  any  compelling 
reasons  to  justify  a  higher  ceiling  price 
for  section  107(c)(5)  gas  or  any  factual 
data  to  support  the  statutory 
requirements  in  section  107(b). 
Accordingly,  if  a  first  seller  has 
collected  these  maximum  lawful  prices 
based  on  the  dry  rule,  refunds  are  due. 
Of  course,  if  the  contract  price  is  less 
than  the  ceiling  price,  then  the  contract 
price  is  not  changed  by  this  rule.  To  the 
extent  that  contract-related  rates  are  set 
on  a  dry  basis,  they  must  be  converted 
to  a  wet  basis  solely  for  purposes  of 
making  the  comparison  to  ensure  that 
the  ceiling  rate  is  not  breached. 

F.  Generation  of  Refund  Information 

Commenters  argue  that  the  rule 
should  require  pipelines  to  supply  first 
sellers  a  full  and  complete  data  sheet  of 
the  information  necessary  to  determine 
the  Btu  refund  amounts.  Commenters 
notes  that  most  first  sellers  cannot 
calculate  the  Btu  refunds  without 
information  from  the  pipelines,  and  they 
argue  that  purchasers  are  in  the  best 
position  to  supply  that  information.  One 
commenter  notes  that  without  an 


"See  18  CFR  273.3021e)(2)(i)  (1983);  and  49  FR 
19293.  19299  (May  7.  1984)  (to  be  codified  al  18  CFR 
154.l02(d|)  In  the  inlerim  rule,  the  Commission 
amended  {  154  102  to  include  a  new  paragraph  (d| 
thai  was  inadvertently  removed  by  Order  No  47 
S«¥>  49  FR  19293.  19295  n.lO  (May  7.  1984)  The 
Commission  is  tinalizing  this  amendment 


"  A  table  •howing  the  interMi  rales  applicable  to 
the  Btu  refund  ii  available  from  the  Commiuion's 
Division  of  Public  tnformalion.  Rm.  1000.  825  North 
Capitol  Street.  N.E..  Washington.  DC.  20428.  (202) 
357-8118  (Ask  for  "Btu  Refund  Interest  Rale 
Table  ). 

'•18  CFR  273.302(e)(2)(ii)  (1963). 


"Regulations  Covenng  High-Cost  Natural  C§s 
Produced  From  Tight  Fonnaliona.  45  FR  56034  (Aug. 
22.  1980). 

"High-Cost  Natural  Gas:  Production 
Enhancement  Procedures.  45  FR  77421  (Nov  24. 
1980):  48  FR  45007  (Oct.  3.  1963)  (O.-der  Granting 
Rehearing  in  Part  and  Denying  Reheanng  m  Part). 
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information  exchange,  the  computation 
and  verification  of  refunds  will  be  a 
difficult  and  burdensome  task  that  will 
cause  considerable  delay  and  make  the 
6-month  deadline  unrealistic  Other 
commenters  opposed  a  standard  form 
mandated  by  the  Commission  because 
any  data  exchange  should  be  left  to  the 
parties. 

One  commenter  argues  that  the  rule 
should  require  that  the  amount  of  Btu 
overcharge  be  determined  by  the  party 
responsible  for  submitting  the  invoices 
that  includes  Btu  adjustments.  In 
addition,  one  commenter  argues  that 
purchasers  should  be  required  to 
provide  the  necessary  information  in 
sufficient  time  to  meet  deadlines.  One 
pipeline  states  it  will  invoice  its 
producers,  but  argues  that  first  sellers 
must  continue  to  bear  the  legal 
obligation  to  assure  that  the  calculations 
are  accurate  and  refunds  properly  paid. 
Another  pipeline  states  that  it  will 
cooperate  with  first  sellers  to  determine 
the  correct  refund  amounts  owed  plus 
interest. 

The  Commission  realizes  that 
pipelines  typically  do  the  paperwork 
necessary  to  prepare  the  invoices  for  the 
gas  taken  from  first  sellers.  However. 
we  believe  that  the  parties  are  in  the 
best  position  to  decide  who  should 
determine  the  amounts  owed  because,  in 
some  instances,  pipelines  require  the 
first  seller  to  do  the  paperwork  to 
invoice  for  the  gas  taken;  and,  in  other 
instances,  the  first  seller  may  not  have 
sufficient  information  to  calculate  the 
refund  obligation  without  additional 
information  from  the  pipeline.  The 
Commission  also  believes  that  pipelines 
and  first  sellers  should  cooperate. 
Specifically,  first  sellers  are  liable  for 
the  refunds,  but  pipelines  have  an 
obligation  under  the  NGA  as  part  of 
prudent  management  to  ensure  that  first 
sellers  pay  these  refunds,  promptly  and 
properly. 

G.  Refund  Payments  by  Royalty  Owners 

Many  first  sellers  of  natural  gas  have 
a  contractual  agreement  with  a 
landowner  to  pay  that  owner  a  royalty 
payment  based  on  a  certain  percentage 
of  the  proceeds  the  first  seller  receives 
for  the  natural  gas.  The  interim  rule 
provided  that  a  seller  incurs  a  refund 
liability  for  all  the  proceeds  received  in 
a  first  sale,  and  that  he  must  refund  the 
entire  overpayment,  including  that 
percentage  originally  paid  to  the  royalty 
owner.  However,  in  those  cases  where 
several  sellers  have  designated  an 
operator  to  both  collect  revenues  and 
disburse  payments  covering  working 
interests  and  royalty  interests,  the 
interim  rule  designates  the  operator  as 


the  one  responsible  for  repayment  of  the 
entire  refund. 

Some  commenters  argue  that 
operators  shoald  not  be  responsible  for 
refunds  attributable  to  royalty  interest 
owners.  Other  commenters  argue  that  it 
is  unclear  whether  royalty  interest 
owners  must  pay  this  refund.  One 
commenter  asserts  that  the  refund 
obligation  should  be  placed  on  the 
royalty  interest  owners  where  it 
belongs. 

Commenters  also  complain  that 
collecting  refunds  from  royalty  interest 
owners  will  be  impossible  because 
royalty  interest  owners  may  have 
become  judgment-proof,  the  well  may 
have  changed  ownership,  or  the  well 
may  have  been  plugged.  Other 
commenters  suggest  that  first  sellers  and 
operators  should  be  required  to  collect 
refunds  on  a  "best-efforts"  basis,  and 
that  operators  should  not  be  responsible 
for  refunds  if  the  royalty  interest  owner 
is  unable  to  pay,  if  the  refund  is 
uncollectible  1^  law.  or  if  the  refund  is 
not  otherwise  collectible  from  a  royalty 
interest  owner. 

Two  commenters  complain  that  while 
the  amount  they  are  owed  by  royalty 
interest  owners  is  large,  the  cost  of 
collection  may  exceed  this  amount. 
Another  commenter  argues  that 
operators  should  be  permitted  an  offset 
for  the  costs  of  collection.  Finally, 
commenters  note  that  one  State, 
Wyoming,  is  refusing  to  make  any 
refunds  of  overpayments  of  royalties; 
and  that  the  Department  of  Interior  has 
time-consuming  procedures  and  may 
refuse  to  pay  portions  of  the 
overpayments  of  royalties.  These 
commenters  ai^gue  that  the  rule  should 
exempt  or  defer  refund  amounts 
attributable  to  States  and  the 
Department  of  Interior  until  they  pay  the 
royalty  amounts  they  owe. 

The  Commission  recognizes  the 
problems  that  first  sellers  may  have  in 
recovering  money  from  royalty  interest 
owners.  However,  receipt  of  a  first  sale 
price  in  excess  of  the  statutorily-set 
maximum  lawful  price  is  a  violation  of 
the  NGPA,  and  the  Commission  has  no 
authority  to  adjust  these  ceilings,  except 
in  certain  limited  circumstances  not 
applicable  here. ''Numerous  first  sellers 
collected  first  sale  prices  in  excess  of 
the  maximum  lawful  prices  under  the 
NGPA,  since  they  priced  gas  based  on 
the  Btu  content  of  the  gas  delivered  to 
the  pipeline.  Therefore,  these  sellers 
incurred  a  refiuid  liability,  and  it  is  their 
responsibility  to  refund  the  entire 
overpayment,  including  that  percentage 
paid  to  royalty  interest  owners.  Some 
sellers  may  have  placed  the  Btu 


overcharge  amoimts  in  escrow  pending 
a  decision  in  INGAA.  and  do  not  face 
the  task  of  securing  refunds  from  royalty 
interest  owners.  For  other  sellers  who 
failed  to  foresee  this  contingency,  the 
Commission  believes  that  securing 
refunds  is  a  part  of  doing  business.  In 
addition,  the  Commission  does  not  have 
jurisdiction  over  royalty  interest  owners, 
and,  therefore,  it  caimot  order  royalty 
interest  owners  to  make  refunds.** 
Hence,  the  Commission  is  not  changing 
the  requirement  that  first  sellers  are 
responsible  for  the  entire  Btu  refund." 
However,  the  Conunission  is  aware  that 
operators  change  and  working  interests 
in  wells  are  assigned  to  others. 
Therefore,  the  Commission  is  clarifying 
that  an  operator  is  responsible  for 
refunds  only  during  that  period  of  time 
he  operated  a  well  and  a  first  seller  is 
responsible  for  refunds  only  during  that 
period  of  time  he  owned  an  interest  in  a 
well,  except  as  provided  otherwise  by 
contract,  deed  or  lease. 

While  the  Commission  is  not  relieving 
first  sellers  of  their  responsibility  for  the 
entire  Btu  refund,  the  Commission  is 
concerned  that  first  sellers  may  have 
difficulty  making  timely  collection  of 
that  portion  of  the  Btu  refund  amounts 
attributable  to  some  royalty  interest 
owners,  including  some  States  and  the 
Department  of  the  Interior.  In  order  to 
permit  first  sellers  sufficient  time  to 
collect  these  monies,  the  Commission  is 
permitting  first  sellers  to  defer  that 
portion  of  the  Btu  refund  attributable  to 
royalty  interest  owners  until  the  first 
seller  receives  payment  from  the  royalty 
interest  owner  or  November  5. 1986, 
whichever  occurs  first.  However,  the 
Commission  stresses  that  first  sellers 
should  make  every  effort  to  collect  and 
pay  the  entire  Btu  refund  within  the 
appropriate  6-  or  12-month  time  limits. 
The  Commission  expects  that  the 
Department  of  the  Interior  will  make 
most  of  the  refunds  it  owes  in  a  timely 
manner,  especially  those  refund 
amounts  attributable  to  the  period  after 
November  9.' 1981.** Those  firet  sellers 


'See  nil,  supra. 


"See  Mobil  Oil  Corp.  v.  FPC.  483  F.2d  256  (D.C 

Cir  1972).  cert  denied.  406  U.S.  076  (1972).  rehg 
■  l.n,,,,  4II<)I    S  -lO.;ilM72l.,m(l/T./,  (.■'/.(./.■./  4011 
U.S.  903  (1972). 

"  In  additioa  the  Commitsion  has  also  held 
single  parties  responsible  for  all  refunds  in  other 
circumstances  under  the  NGA.  See  Tenneco  Oil 
Company  v.  FPC,  422  F.2d  489  (5th  Cir.  1971);  and 
Sauder  v.  DOE,  646  F  2d  1341  (Temp.  Emer.  Ct.  App. 
1981). 

"See  Refund  Procedures  and  Order  to  Pay 
Royalties,  49  FR  31.779  (Aug.  8, 1984).  See  also  88 
Int  Dec.  1090(1961). 

Commission  staff  will  also  initiate  talks  with  the 
Department  of  the  Interior  to  help  facilitate  payment 
of  the  refunds  owed  by  the  Interior  Department. 


Federal  Ragister  /  Vol.  49,  BUm  «8  /  W«Aaaday.  September  ».  1984  /  Rujgs  and  Rcyilatigw  SZIM 


who  defer  th«  rayalty  kitereal  owner 
portion  at  tiw  Btn  lefund  rauaf  Hotifji 
pipeliossaitindefBrtal  hefoie  the  end 
of  the  ap^iicabieS'  or  12rBi0ntb  cefund 

period 

Tim  Cammission  cealizes  that  a  few 
first  sellers  who  are  diligently  seeking 
refunds  from  royalty  interest  owners 
will  be  unable  to  meet  the  November  5. 
1986,  lime  limifc.  In  these  situations,  a 
Tirst  seller  may  always  seek  a  further 
deferral  of  the  refund  under  section 
502(c:)  of  tiie  .NGPA.  However,  the 
Commission  is  not  inclined  to  grant  such 
applications  unless  the  circumstances 
and  inequities  require  it.  In  any  event, 
the  first  seller  must  pay  interest  under 
the  provisions  of  this  rule  until  the  entire 
Btu  refund  is  paid  to  the  purchaser. 

//  Refund  Reports  by  Interstate  and 
Intrastate  Pipelines 

The  interim  rule  requires  interstate 
and  intrastate  pipelines  that  are 
purchasers  in  a  first  sale  to  file  two 
refund  reporls.  These  reports  describt 
the  status  of  the  first  seller's  refund 
obligation  by  detailing  (1)  those  first 
sellers  that  have  made  refunds  and  the 
amount  of  refunds  received,  and  (2) 
those  first  sellers  that  have  not  made 
refunds,  the  amount  owed,  and  the 
reasons  for  nonpaj-ment.  The  first  report 
would  be  filed  by  December  18.  1984. 
which  is  4S  days  after  the  last  day  of  the 
six-month  first  seller  refund  period.  The 
second  report  would  be  filed  by  July  3. 
1985.  which  is  60  days  after  the  last  day 
of  the  12-month  refund  period.  Because 
the  State  regulatory  agencies  will  be 
interested  in  monitoring  the  refund 
process,  the  interim  rule  requires 
intrastate  pipelines  to  file  a  copy  of  their 
report  with  the  State  agency  having 
jurisdiction  over  intrastate  sales.  The 
interim  rule  requests  comments  on  the 
reporting  requirements  imposed  on 
intrastate  pipelines. 

Most  commenters  addressing  the 
intrastate  reporting  requirements 
support  these  requirements  because 
they  properly  balance  the  interests  of 
the  States,  participants  and  the  public. 
Due  lo  the  magnitude  of  the  refunds,  the 
c;omplexity  associated  with  monitoring 
them,  and  the  long  term  nature  of  the 
overcharges,  the  Commission  is 
adopting  the  interim  rule  reporting 
requirements  for  interstate  and 
intrastate  pipelines  already  discussed 
with  the  modifications  discussed 
below."  Specifically,  the  Commission 


"  Thi'  itulhorily  to  require  lh»'s«-  rcporlfc  m 
encDiiipassed  within  ihv  Commiiision  s  geneiHl 
aulhunly  in  section  5011m|  uf  Itir  NCPA  "to  perform 
any  and  all  acts   '    '    '   as  il  may  find  ne<:Hsi»HTy  iir 
approprmte  lo  carry  oul  its  functions    under  ttie 
.\(;t'A.  which  funcliuns  lodude  ensuring  thai  l*ie 


recognises  that  it  womU  be 
admimstratiwely  in&Hsibls  to  nonitor 
refunds  from  all  aotcaal  gas  first  sellers 
without  tlaeaidaiieiMidnEportsfrQn 
mtersla^e  and  intnastets  pipelines.  In 
addition,  the  Cornxnissian  mtends  to 
mslitule  a  coiapcehensLwe  audit  program 
for  all  refunds  that  are  still  unpaid  at  the 
end  af  the  appropriate  refund  period. 

The  interhn  rule  also  requests 
comments  on  the  Commission's  decision 
not  to  require  refund  reports  from  all 
first  sale  purchasers.  Commenters  argue 
thai  reporting  requirements  should  not 
be  expanded  to  Hinshaw  pipelines  or 
local  distribution  companies  (LDCs) 
They  state  that  most  State  commissions 
already  have  strict  requirements  for 
refunds  by  LDCs  and  that  the 
CoHimission  lacks  junsdiction  over 
LDCs  to  order  refund  reports.  In 
addjtien.  these  commenters  assert  that 
refund  reports  by  Hinshaw  pipelines 
and  LDCs  would  impose  unnecessary 
costs  and  serve  no  valid  purpose,  since 
pipeline  reports  and  Commission  audits 
are  sufficient  to  monitor  compliance; 
and  that  refund  reports  would  place 
duplicative  and  perhaps  conflicting 
demands  on  LDCs.  In  contrast,  other 
commenters  argue  that  the  final  rule 
should  require  refund  reports  from  all 
first  sale  purchasers  in  order  to  monitor 
the  flow  of  refund  monies. 

The  Commission  does  not  believe  that 
reports  from  every  first  sale  purchaser 
are  necessary  to  properly  monitor  this 
refund  process.  In  addition  to  those 
reasons  stated  by  the  commenters,  the 
Commission  believes  that  refund  reports 
from  all  first  sale  purchasers  are 
unnet;essary  because  sales  of  natural 
gas  w^hich  are  not  made  to  interstate 
and  intrastate  pipelines  comprise  a 
small  proportion  of  the  total  sales  made 
in  the  natural  gas  market. 

One  commenters  argues  that  the 
refund  reports  should  be  expanded  to 
include  a  statement  of  the  total  amount 
due  from  each  first  seller  with  amounts 
broken  down  by  principal  and  interest. 
The  Commission  believes  that  the 
refund  reports  should  separately  state 
principal  and  interest  and  that  this 
information  is  necessary  to  properly 
monitor  the  refund  process 
Consequently,  the  reporting 
requirements  are  modified  to  require 
that  refund  reports  show  the  amounts  of 
principal  and  interest  received 

As  discussed  previously,  this  rule 
extends  the  period  during  which  sellers 
may  pay  refunds  from  royalty  interest 
owners.  In  view  of  this  extension,  an 
additional  report  will  be  necessary  at 
the  end  of  that  two-year  deferral  period 


in  order  to  iaa^itatm  tbe  monitonng  by 
the  CuHiHiiaMUH  af  (he  mhmd  pracess 
Flence.  intmstats  sad  ititarst«<e 
pipelines  mmt  file  a  third  and  fln»i 
refund  report  by  )«nwary  5.  TWJ7. 
detailing  fl)  those  firsf  sellers  fWim 
whom  rvfundshave  been  received  since 
May  3,  WB5,  and  (2)  those  firs*  sellers 
from  whom  refunds  have  not  been 
recovered  and  the  reason  for  the 
nonpayment." 

One  commenter  argues  that  any 
reports  by  intrastate  pipelines  should  be 
made  only  to  the  appropriate  State 
regulatory  agency  and  not  the 
Commission.  Other  commenters  suggest 
removing  the  requirement  to  give 
reasons  for  nonpayment  by  producers, 
since  the  pipeline  may  not  know  and 
finding  oul  will  be  burdensome  and 
pointless.  These  arguments  are  rejected 
because  the  Commission  needs  refund 
reports  from  intrastate  pipelines  to 
ensure  that  first  sellers  comply  with  this 
rule.  Similarly,  the  Commission  requires 
pipelines  to  provide  the  reasons  for 
nonpayment  by  a  first  seller  because 
that  information  is  necessary  to  monitor 
Btu  refunds  and  pipelines  are  in  the  best 
position  to  obtain  that  information  from 
the  first  seller. 

IV.  Pipeline  Refunds  to  Customers 

Under  the  NGA.  the  Commission  has 
jurisdiction  over  the  rates  that  interstate 
pipelines  charge  to  their  customers  T^is 
rule  expands  and  clarifies  the 
regulations  promulgated  by  the  interim 
rule  to  pass  through  any  refunds 
pipelines  receive  from  first  sellers  and 
other  pipelines. 

A .  Refund  Period  and  Method  of 
Payment  for  Interstate  Pipelines 

The  interim  rule  notes  that  each 
pipeline  has  a  mechanism  in  its 
purchase  gas  adiustment  clause  (PGA) 
to  pass  through  refunds  received  from 
first  sellers  by  reducing  the  pipeline's 
unrecovered  purchased  gas  costs,  which 
costs  would  normally  be  recovered  from 
the  pipeline's  customers  over  the  next  6- 
month  period.  But.  because  the  Btu 
refund  was  accrued  over  a  5-year  period 
and  because  the  refund  amounts  are 
large,  the  interim  rule  requires  interstate 
pipelines  to  make  lump-sum  cash 
payments  to  those  customers  actually 
overcharged  from  December  1, 1978, 
instead  of  adjusting  their  current  rates. 

Commenters  argue  that,  in  addition  to 
those  reasons  stated  in  the  interim  rule, 
the  Commission  should  use  the  PGA 


maximum  lawful  prices  are  not  exceeded  in  any 
first  sale  iranMciion 


■'  I'his  rcpor'  ml!  be  due  60  days  after  Noveml>er 
5  1986  or  January  5  1987  But   the  second  report 
Will  be  due  by  )une  1"   1985  which  is  45  days 
instead  of  BO  days  Fnun  May  3  19S5  t>ecau!ie  the 
second  repon  is  no  longer  the  fmai  refund  report. 


I 
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mechanism  for  several  reasons.  First, 
the  PGA  mechanism  permits  pipelines  to 
retain  markets  by  reducing  current 
costs.  Second,  it  reduces  accounting  and 
administrative  burdens,  since  pipelines 
need  not  establish  new  procedures  to 
verify,  allocate  and  distribute  the  Btu 
refunds.  In  contrast,  other  commenters 
argue  that  passing  the  refunds  through 
the  PGA  mechanism  will  distort  the 
current  and  future  costs  of  gas.  will 
cause  serious  inequities  (especially  to 
past  customers  who  do  not  currently 
purchase  gas),  and  will  delay  signals  to 
producers  that  the  market  cannot  bear 
the  high  gas  prices  already  being 
charged. 

Similarly,  some  commenters  support 
the  lump-sum  refund  mechanism  based 
on  historical  purchases.  They  argue  that 
lump-sum  refunds  avoid  allocation 
problems,  prevent  unfairness,  are  more 
accurate,  avoid  market  distortions  and 
provide  State  commissions  with 
maximum  flexibility.  Other  commenters 
describe  the  lump-sum  method  as  fair, 
equitable  and  reasonable.  In  addition, 
one  commenter  notes  that  the  lump-sum 
mechanism  will  benefit  those  customers 
whose  conservation  efforts  decreased 
their  use  of  gas. 

The  Commission  believes  that  the  use 
of  the  PGA  mechanism  to  pass  through 
these  refunds  could  result  in  inequities. 
For  example,  customers  which  do  not 
now  purchase  gas  from  an  interstate 
pipeline  would  not  receive  a  refund  with 
a  PGA  passthrough,  and  it  would  be 
unfair  if  the  customers  actually 
overcharged  did  not  receive  a  refund  in 
the  same  proportion  to  their 
overcharges,  given  the  maj^nitude  and 
long-term  nature  of  the  overcharges. 

In  contrast,  the  Commission  believes 
that  the  lump-sum  mechanism  is  a  fair 
and  equitable  procedure.  Specifically, 
the  lump-sum  mechanism  ensures  that 
refunds  will  be  made  to  those  customers 
who  overpaid  the  pipelines,  and  this 
mechanism  will  return  the  refunds  to  the 
ultimate  consumer  more  quickly.  Finally, 
the  Commission  recognizes  that  the  Dtu 
refund  may  temporarily  disrupt  the 
current  gas  market.  But.  the  Commission 
believes  that  a  lump-sum  cash  payment 
requirement  will  disrupt  the  current 
natural  gas  market  less  than  the  use  of 
the  PGA  mechanism,  since  a  lump-sum 
cash  payment  is  made  to  those 
overcharged  and  does  not  adjust  current 
prices.  For  these  reasons  and  for  the 
reasons  stated  in  the  interim  rule,  this 
rule  requires  interstate  pipelines  to 
make  lump-sum  cash  payments  to  those 
cus'omers  actually  overcharged  from 
December  1, 1978. 

The  interim  rule  also  requires 
interstate  pipelines  to  pay  Btu  refunds  to 
those  customers  actually  overcharged 


within  15  days  of  receipt  of  the  refunds 
from  a  first  seller,  or  pay  interest  from 
the  first  day  the  refund  was  received 
from  the  first  seller  until  paid.  In  order 
to  reduce  the  administrative  burden  on 
pipelines,  the  interim  rule  permits 
pipelines  to  defer  lump-sum  payment  to 
its  customers  until  it  has  accumulated 
refunds  equivalent  to  one  mill  per  Mcf 
or  Dkt  for  the  pipelines's  1983  annual 
sales.  In  no  event  could  the  pipeline 
defer  payments  for  more  than  120  days 
or  30  days  after  the  last  refund  period.  If 
the  pipeline  defers  payment  more  than 
15  days,  the  pipeline  is  liable  for  interest 
from  the  date  it  receives  the  refunds 
from  the  first  seller  until  the  pipeline 
paid  its  jurisdictional  customers. 

The  interim  rule  also  notes  that,  to  the 
extent  a  pipeline's  refunds  are  de 
minimis,  it  may  request  a  waiver  of  the 
lump-sum  payment  requirement.  In 
addition,  if  a  pipeline  has  already  paid 
the  first  seller  the  Order  No.  93  costs, 
but  has  not  yet  amortized  those  paid 
costs,  then  the  interim  rule  permits  the 
pipeline  to  offset  these  unamortized 
amounts  against  the  jurisdictional 
portion  of  the  refunds  received.  Because 
of  the  magnitude  of  the  refunds,  and  for 
the  reasons  discussed  below,  the 
Commis.sion  is  adopting  these 
requirements  with  mmor  modification. 

The  Commission  notes  that  pipelines 
were  apparendy  confused  about  how  to 
allocate  refunds  to  their  customers 
actually  overcharged.  Specifically,  two 
commenters  argue  that  pipelines  must 
allocate  refunds  based  on  the  historical 
sales  made  by  a  pipeline  during  the 
period  of  Order  No.  93  overpayments. 
One  commenter  will  base  a  customer's 
refund  on  the  customer's  pro  rata 
portion  of  total  purchases  during  the 
PGA  periods  in  which  Order  No.  93 
a.Tiounts  were  collected."  Another 


"Texas  Eastern  Transmission  Corpuration 
|T(>xas  Eastern)  requested  clarification,  or  in  the 
alternative,  rehearing  of  the  interim  rule  (Docket  No. 
RM84-6-002)  Specifically.  Texas  Eastern  asked 
whether  the  interim  rule  permits  pipelines  to  spread 
the  Btu  refunds  among  customers  based  on  each 
customers  pro  rota  share  of  purchases,  for  the 
period  that  significant  amounts  of  Order  No  9'i-A 
dollars  were  included  in  the  PGA.  If  the  interim  rule 
did  not  permit  this  approach.  Texas  Eastern 
reiiuested  that  the  Commission  grant  rehearing  and 
i.ssue  rules  in  conformity  with  Texas  Eastern's 
interpretation  of  the  interim  rule  Since  Texas 
Eastern  s  interpretetion  is  a  permissible  procedure 
for  determining  the  refunds  owned  to  its 
jurisdictional  customers,  the  Commission  is  not 
treating  its  filing  at  a  rehearing  request.  The 
specifics  of  Texas  Eastern's  proposed  refund  plan 
which  was  filed  by  Texas  Eastern  in  Docket  No. 
RP84-89-000  will  be  addressed  by  a  separate  order 
10  be  issued  by  the  Commission  in  Docket  No. 
RP84-8JHX)0. 


commenter  asks  whether  each 
customer's  share  of  refunds  may  be 
based  on  sales  during  a  representative 
period  compared  to  total  sales  during 
that  period.  Similarly,  commenters  are 
apparently  confused  on  the  method  for 
processing  refunds  received  from  other 
pipelines.  Specifically,  three 
commenters  state  that  the  Commission 
should  clarify  or  prescribe  standards  for 
processing  refunds  received  from  other 
pipelines. 

Some  commenters  argue  that  the 
Commission  intended  for  pipelines  to 
refund  amounts  received  from  other 
pipelines  in  lump  sums  within  15  days  of 
receipt.  One  commenter  suggests 
arriving  at  this  result  by  defining  funds 
received  from  down-stream  pipelines 
from  another  pipeline  as  within  the 
definition  of  Btu  refunds.  Another 
commenter  argues  that  second  pipelines 
are  not  exempt  from  lump-sum  refunds 
because  the  administrative  burden  is  no 
greater  than  for  first  seller  refunds. 
Another  commenter  asserts  that  the 
interim  rule  is  silent  on  the  proper 
manner  to  handle  refunds  received  from 
other  pipelines  and  argues  that  the  PG.\ 
mechanism  is  the  best  method  because 
it  avoids  the  administrative  hardship  of 
continuous  lump-sum  refunds.  In 
contrast,  one  commenter  argues  that 
using  the  PGA  mechanism  for  refunds 
received  from  other  pipelines  is  contrary 
to  the  Commission's  goal  of  distributing 
refunds  to  those  customers  actually 
overcharged. 

The  Commission  believes  that  a 
pipeline  and  its  jurisdictional  customers 
are  in  the  best  position  to  work  out  a 
procedure  that  (1)  determines  the 
portion  of  the  aggregate  amount  of  Btu 
refunds  which  are  due  a  pipeline's 
jurisdictional  customers  actually 
overcharged  based  on  the  proportion  of 
the  total  Btu  refunds  originally  paid  by 
those  jurisdictional  customers:  and  (2) 
refunds  this  amount  to  each 
jurisdictional  customer  in  the  same 
proportion  that  each  jurisdictional 
customer  originally  paid  the  Btu  refund 
amounts.  For  example,  it  may  be 
appropriate  for  a  pipeline  to  allocate  the 
aggregate  of  all  Btu  refunds  received 
from  both  first  sellers  and  other 
pipelines  based  on  each  customer's 
purchases  during  the  PGA  periods  in 
which  Order  No.  93  amounts  were 
collected  coinpared  to  the  total  sales 
during  Ihat  period.  Pipelines  would  tl'pn 
pay  this  refund  to  those  customers  in  a 
lump-sum  cash  payment.  In  any  event, 
pipelines  are  to  process  Btu  refunds 
received  from  other  pipelines  in  the 
same  manner  as  Btu  refunds  received 
from  first  sellers  because  this  procedure 


F«deray  t«gister  /  Vol.  49.  No.  T88  /  Wedncsttey.  Septetwbtr  28.  1984  /  Rules  and  Regufefioiw    39743^ 


will  return  the  Btu  refund  amounrs  to 
those  customers  actually  evercharjjed. 

F'lpelines  characterize  the  15-day 
refund  period  as  burdensome. 

unreaJisticaily  brief,  intpractical. 
intoltTahle.  and  an  unreasonable 
burden.  Other  commenteraarsue  that  15 
days  is  insufficient  time  to  »erify. 
allocate  and  distribute  (he  refunds. 
Commenters  suggest  several  alternative 
payment  schedules  that  provided  longer 
refund  periods.  These  schedules  ranged 
from  20  days  to  12  months. 

The  Commission  is  not  persuaded  by 
these  comments.  Fifteen  days  should  be 
sufficient  time  to  determine  the 
proportion  of  the  aggregate  amount  of 
the  Btu  refunds  which  are  due  the 
pipeline's  jurisdictional  customers 
actually  overcharged  based  on  the 
proportion  of  the  ttrlal  Btu  refunds 
originally  paid  by  those  jurisdictional 
customers  and  to  pay  the  necessary' 
refund  amount.  Pipelines  that  meet  this 
13-day  refund  period  will  have  use  of 
this  money  without  reimbursing  the 
rightful  owner  of  the  value  of  the  use  of 
these  ftmds.  Alternatively,  pipelines 
may  always  take  longer  than  the  15-day 
refund  period  (subject  to  a  maximum 
120-day  holding  period),  but  they  must 
pay  interest  from  the  date  of  receipt 
until  payment  is  made  to  its 
jurisdictional  customers.  The 
Commission  believes  the  requirement 
that  pipelines  pay  interest  from  the  dafv 
of  receipt  until  payment  is  made,  if 
payment  is  not  made  withm  15  days, 
fairly  balances  Hie  competing  interests 
of  consumers  and  pipelines. 

One  commenter  suggests  th«t  the  rule 
permit  pipelines  to  flow  through  the 
principle  amount  of  any  de  nunimis 
refunds  without  interest  because  the 
interest  calculations  are  so  complex. 
This  rule  does  not  adopt  this  suggestion. 
The  Commission  believes  that  it  would 
be  unfair  to  consumers  to  waive  interest 
on  de  minimis  amounts,  since  the 
Commission  does  not  believe  that  these 
interest  calculations  will  be  overly 
burdensome  on  the  pipelines. 

Finally,  while  the  Commission  does 
not  intend  to  treat  pipehnes  as 
guarantors  of  refunds,  the  Commission 
urges  the  interstate  pipelines  to  actively 
pursue  any  refunds  owed  by  first  sellers 
The  Commission  believes  that  these 
pipelines  have  an  obligation  under  t+ip 
Natural  Gas  Act  as  part  of  prudent 
management  to  ensure  that  these 
refunds  are  paid  promptly  and  properly 

B.  Refund  Reports 

In  addition  to  those  refund  reports 
described  earlier,  the  interim  rule 
requires  interstate  pipelines  to  file  two 
additional  reports  describing  the  refum* 
payments  made  to  interstate  pipeline 


customers  by  detailing  (l).fb€  actual 
amounts  received,  and  (2)  the  total 
amount  the  intwslate  pipeline  paid  its 
customers  and  the  basis  nsed  to 
apportion  the  Btu  refund  amount  among 
those  customers.  These  reports  are  due 
December  18. 1984.  and  July  3. 1985 
These  reporting  requirements  are 
necessary  to  ensure  Wiat  all  interstate 
pipeline  customers  have  received  their 
refunds.  In  addition,  these  reports  will 
assist  the  Commission  as  well  as  the 
interstate  pipeline  customers  m 
reviewing  the  refund  payments.''*' 

Commenters  argue  that  the  final  aile 
should  require  refund  reports  from  every 
person  purchasing  gas  for  resale  m  order 
to  monitor  the  flow  of  refund  monies 
and  to  assure  that  refunds  have  been 
properly  and  fairly  allocated  In 
contrast,  other  commenters  argue  that 
reporting  requirements  should  not  be 
expanded  to  LDCs.  In  addition,  one 
commenter  argues  that  refund  reports 
concerning  customers  should  show  the 
total  amount  paid  each  of  the  pipeline's 
customers  and  the  interest  due  each  of 
the  customers  as  of  the  date  of  the 
report. 

The  Commission  believes  it  can 
monitor  the  flo^w  of  Btu  refunds  without 
requiring  reports  from  every  person 
purchasing  gas  for  resale.  In  addition. 
the  Cemmission  believes  that  the  States 
are  in  a  better  position  to  monitor  the 
LDCs.  Hence,  the  Commission  is 
adopting  the  interim  rule  reporting 
requirements  with  fwo  modifications. 
First,  the  reporting  requirements  are 
modified  to  require  that  refund  reports 
show  the  amounts  of  pnncipal  and 
interest  paid.  Second,  the  Commission  is 
requiring  an  additional  refnnd  report 
from  interstate  pipelines  because  first 
sellers  may  defer  payment  of  the  Btu 
refund  amounts  attributable  to  royalty 
interest  owners.  This  report  is  necessary 
to  monitor  the  refund  process  tn  its 
completion.  Thus,  interstate  pipelines 
must  file  refund  reports  by  December  18. 
1984.  June  17.  1965.  and  January  5.  19B7. 
detailing  (1)  the  actual  Btu  refund 
amounts  received  by  the  pipeline  and  (2) 
the  totai  Itu  refund  amounts  that  the 
interstate  pipehne  paid  its  [urisdictional 
customers  and  the  basis  used  to 
apportien  the  refund  amounts  among 
those  customers. "The  Commission 


believes  that  thrs  approach  pr«vide»  the 
Commission  sufficient  information  to 
track  the  refund  process  without  unduly 
interfering  with  llw  tradihonal 
jurisdiction  of  lite  States  over  ictail 
sales  of  natural  gas. 

V.  Refunds  at  the  S(ate  Level 

Although  the  Cammission  stresses  its 
intention  that  refumb  should  reach  the 
ultimate  consumer,  the  interim  rule  only 
requires  refunds  as  far  as  mtrastate 
pipehnes  and  interstate  pipeline's 
jurisdictional  customers." 

One  commenter  argues  that  the 
Commission  has  the  authority  and 
should  exercise  that  authorily  to  returii 
refunds,  subfect  to  a  rule  of  reason,  to 
the  consumers  actually  overcharged  in 
the  same  proportion  that  those 
customers  were  overcharged.  Another 
commenter  argues  that  the  absence  of 
Stiite  rate  regulation  over  the  interstate 
pipelines'  direct  sale  transactions 
underscores  the  need  for  the 
Commission  to  ensure  that  refunds  are 
paid  to  direct  sale  end-users.  Other 
commenters  argue  that,  if  Slates  are 
allowed  to  determine  the  methods, 
procedures,  and  timing  of  refunds,  there 
are  no  assurances  that  the  ultimate 
consumer  will  benefit.  Alternatively, 
commenters  suggest  that  the 
Commission  s^ongly  advise  the  States 
or  provide  guidunce  to  the  States  on 
how  intrastate  pipelines  and  LDCs 
should  refund  overcharges  to  the 
ultimate  consumer.  In  contrast, 
commenters  argue  that  the  Commission 
lacks  }urisdiction  to  order  refunds  by 
LDCs  Other  commenters  argue  that 
refunds  by  LDCs  are  best  left  to  Stale 
agencies. 

While  the  commission  stresses  that 
these  Btu  refunds  should  be  passed 
through  to  the  ultimate  consumer,  it  has 
decided  against  establishing  specific 
refund  procedures  for  LDCs  to  flow 
through  these  refunds.  States  are  better 
attuned  to  the  needs  of  Us  consumers 
and  to  local  market  conditions,  and  are 
better  equipped  to  establish  and  monitor 
the  local  refund  procedures  necessary 
for  the  different  problems  facing  a 
particular  State.  In  addition,  establishing 
specific  procedures  to  flow  through 


-''The  iHithorii\  (ti  nquire  these  reports  is  section 

SOlliiJ  of  the  MOP  A.  Sen  n.a3.  supra 

'~  The  lust  reporl  is  due  eu  days  after  Movember  S. 
19S6  The  second  report  is  due  by  fljne  17.  1965. 
which  IS  45  days  instead  of  60  dwys  frorr  Way  ,1 
1985.  because  ttie  second  report  is  nn  Innjjer  the 
final  repon. 


-'Thu  Process  G«s  Consumers  C^iup  ttte 
Amenudn  Iron  and  Sleel  Institute,  the  Council  at 
Industrial  Boiler  Owners,  The  Bnck  Institute  of 
AmencB.  and  Kimberly-Clari  Corporation  (Docket 
No   K.MBt-a-OOl)  requested  reheann^.  Specifically, 
they  requested  ttuit  ttie  Caimnis«>un  modify  rtie 
interim  rule,  pursuant  to  the  authoriiy  (ieltgated  in 
\GPA  set'tion  501  and  3S4   to  require  that  all  Blu 
adiustment  refunds  be  flowed  through  to  end-user* 
in  the  aem*  proportion  that  such  users  were 
oriKinal!)  averchar])ed  due  to  the  implemeniuiiun  of 
the    dry     rule  The  Commission  denies  their  petition 
for  reheannj!  for  those  reasons  discussed  in  the  text 
that  follows  I 
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refunds  at  the  State  level  would 
unirecessarily  and  unreasonably 
interfere  with  the  traditional  jurisdiction 
of  State  commissions  over  retail  sales  of 
natural  gas.  while  imposing  significant 
administrative  burdens  on  this 
Commission.  The  Commission  has  also 
decided  not  to  establish  refund 
procedures  for  refunding  monies  to  an 
interstate  pipelines'  direct  sale 
customers  because  it  believes  that  these 
customers  have  sufficient  direct  contact 
with  the  pipeline  to  negotiate  a  refund 
schedule. 


I 


VI.  Miscellaneous 

A.  Section  5021c)  Adjustments 

Commenters  note  that  while  relief 
from  provisions  of  this  refund  order  is 
available  under  section  502(c)  of  the 
NGPA.  the  Commission  should  not  view 
the  theoretical  possibility  of  this  relief 
as  a  remedy  for  any  special  hardships  or 
inequities  which  could  result  from  this 
refund  order,  but  rather,  should  amend 
the  interim  rule  to  remove  such 
hardships  or  inequities. 

The  Commission  has  sought  to 
implement  a  refund  mechanism  that  will 
minimize  hardships  and  inequities. 
However,  it  recognizes  that,  given  the 
amount  of  refunds  and  the  extensive 
number  of  buyers  and  sellers  involved  in 
the  refund  process,  hardships  or 
inequities  may  occur.  The  Commission 
believes  that  section  502(c)  will  provide 
an  appropriate  mechanism  to  remedy 
any  hardships  and  inequities,  which 
may  occur,  on  a  case-by-case  basis. 
Although  the  Commission  may  not  use 
section  502(c)  to  change  statutory 
requirements,  such  as  the  maximum 
lawful  prices  under  the  NGPA  or  to 
reduce  the  Btu  refund  amount  owed, 
parties  may  seek  relief  under  section 
502(c)  from  provisions  of  these  refund 
procedures  which  they  believe  cause 
special  hardships,  inequities,  or  an 
unfair  distributioi^  of  burdens.  However, 
the  Commission  expects  few 
applications  of  this  type  and  is  not 
inclined  to  grant  them  unless  the 
applicant's  claim  for  relief  is  supported 
by  compelling  reasons. 

B.  Identity  of  First  Seller  i 

One  commenter  suggests  that 
whenever  there  are  two  consecutive 
"first  sales"  or  an  accounting  for  gas  for 
payment  purposes  after  processing,  any 
Btu  refunds  should  be  based  on  the 
second  "first  sale."  Specifically,  the  one 
delivering  the  residue  gas  at  the  tailgate 
of  the  plant  to  the  pipeline-purchaser 
should  be  responsible  for  the  refunds 
because  of  the  difficulty  of  tracing 
revenues  from  the  wellhead.  Another 
commenter  asserts  that  the  rule  should 


be  clarified  to  apply  to  every  kind  of 
"first  sale." 

The  Commission  recognizes  that  in 
some  instances  there  may  be  a  string  of 
consecutive  first  sales  because  of 
gathering,  processing,  and 
transportation  agreements.  In  these 
situations,  the  Commission  has  decided 
that  the  refund  obligation  applies  to 
every  kind  of  first  sale,  as  a  first  sale  is 
defined  under  the  NGPA,"  since  the 
Commission  has  jurisdiction  over  all 
first  sellers  and  it  would  be  unfair  to 
hold  one  first  seller  responsible  for  the 
refund  from  a  string  of  first  sales.  Hence, 
if  the  seller  in  a  first  sale  receives 
revenues  in  excess  of  the  product  of  the 
applicable  maximum  lawful  price  under 
the  NGPA  and  the  quantity  of  MMBtu's 
determined  on  the  basis  of  the  wet  rule, 
a  refund  is  owed. 

VII.  Paperwork  Reduction  Act 

The  refund  reports  required  under 
Ordering  Paragraph  Nos.  E,  F,  and  G 
and  §§  154.38(h)(3)(vi),  (vii),  and  (viii) 
are  information  collection  requirements 
that  are  being  submitted  to  the  Office  of 
Management  and  Budget  (O.MB)  for  its 
approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3520 
(1982)  and  OMB's  regulations,  5  CFR 
Part  1320  F(1984).  Comments  on  these 
provisions  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission). 
Interested  persons  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
025  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426  (Attention: 
Joseph  Hartsoe,  (202)  357-8033). 

VIII.  Effective  Date 

The  Commission  incorporates  the 
reasoning  and  findings  in  the  interim 
rale  that  good  cause  exists  under  the 
Administrative  Procedure  Act  (AP.A),  5 
U.S.C.  553(b)  (1982),  for  finding  that  a 
notice  of  proposed  rulemaking  is 
unnecessary,  impracticable  and  contrary 
to  the  public  interest.  Because  this  rule 
adopts  and  modifies  the  interim  rule  and 
the  interim  rule  is  already  in  effect,  the 
Commission  is  concerned  that,  if  this 
final  rule  were  not  effective  upon 
issuance,  first  sellers  and  pipelines 
might  apply  the  interim  rule  in  a  manner 
inconsistent  with  this  final  rule  before 
this  rule  becomes  effective.  Therefore, 
the  Commission  finds  that  good  cause 
exists  under  the  APA,  5  U.S.C.  553(d) 
(1982),  to  make  this  rule  effective  upon 
issuance,  except  for  the  requirements  to 


"See  section  2(21)  of  the  NGPA.  15  U.S.C. 
3301(211  (1982). 


file  6-month,  12-month,  and  30-month 
refund  reports.  These  refund  reports  are 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  and 
are  subject  to  OMB  approval. 
Accordingly,  the  refund  report 
requirements  (set  forth  in  Ordering 
Paragraph  Nos.  E,  F.  and  G  and 
§  §  154.38(h)(3)  (vi).  (vii)  and  (viii)  of  this 
rule)  will  become  effective  December  1, 
1984.  If  OMB's  approval  and  control 
number  have  not  been  received  by  this 
effective  date,  the  Commission  will 
issue  a  notice  temporarily  suspending 
the  effective  date  of  the  refund  reporting 
requirements. 

In  consideration  of  the  foregoing.  The 
Commission  Orders: 

(A)  Any  first  seller  that  collected 
revenues  in  excess  of  the  product  of  (a) 
the  applicable  maximum  lawful  price 
established  by  the  NGPA,  and  (b)  the 
quantities  of  MMBtu's  determined  on 
the  basis  of  §  270.204,  shall  refund  any 
such  excess  revenues.  This  refund  shall 
be  paid  in  full  by  November  5, 1984, 
unless  the  first  seller  is  a  small  first 
seller,  i.e..  a  first  seller  that  sold  a  total 
of  ten  million  Mcf  or  less  of  gas,  in  both 
the  interstate  and  intrastate  markets, 
during  1983.  A  small  first  seller  shall  pay 
the  refunds  in  full  by  May  3, 1985,  but 
must  notify  in  writing  any  pipeline  to 
which  he  owes  refunds  that  he  is  a  small 
first  seller  by  November  5, 1984,  to 
qualify  for  this  extension.  To  the  extent 
that  revenues  for  gas  sold  in  a  first  sale 
under  the  NGPA  are  less  than  or  equal 
to  the  level  of  revenues  based  on  the 
product  of  (a)  and  (b),  and  are 
contractually  authorized,  no  refunds  are 
due. 

(B)  First  sellers  may  defer  payment  of 
that  portion  of  the  Btu  refund 
attributable  to  royalty  interest  owners 
until  the  first  seller  receives  payment 
from  the  royalty  interest  owner  or 
November  5, 1986,  whichever  occurs 
first.  Those  first  sellers  that  defer 
payment  of  that  portion  of  the  Btu 
refund  attributable  to  royalty  interest 
owners  must  notify  pipelines  that  some 
royalty  payments  are  deferred  before 
the  end  of  the  applicable  6-  or  12-month 
refund  period. 

(C)  The  parties  to  the  first  sale 
transaction  may  choose  the  method  of 
payment  of  this  refund  except  that 
pipelines  and  first  sellers  may  not  offset 
Btu  refunds  and  production-related  costs 
permitted  under  section  110  of  the 
.NGPA.  Those  pipelines  that  have 
already  begun  to  collect  refunds  by 
using  billing  adjustments  without  the 
consent  of  the  seller  can  continue  this 
method  of  payment  only  if  the  seller 
agrees.  If  the  parties  cannot  agree. 
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payment  shall  be  made  in  a  lump-sum 
cash  payment. 

(D)  Interest  shall  be  calculated  in 
accordance  with  §  154.102  (c)  and  (d)  of 
the  Commission's  regulations  for 
refunds  except  that  the  interest 
obligation  for  money  paid  into  escrow  is 
that  interest  which  accrued  in  the 
escrow  account  on  the  amount  required 
to  be  refunded. 

(E)  By  December  18, 1984,  intrastate 
and  interstate  pipelines  shall  file  a 
refund  report  with  the  Commission 
detailing  (1)  those  first  sellers  that  have 
made  refunds,  and  the  refund  amounts 
that  have  been  received  by  the  pipeline 
by  separately  stating  the  principal  and 
interest  received  from  each  first  seller; 
and  (2)  those  first  sellers  that  have  not 
made  refunds,  and  the  refund  amounts 
that  have  not  been  received  by  the 
pipeline  by  separately  stating  the 
principal  and  interest  due  from  each 
first  seller,  and  the  reasons  for  such 
nonreceipt.  Of  those  first  sellers  who  are 
small  first  sellers,  as  defined  in  this 
order,  only  those  who  have  paid  the 
refund  amounts  in  full  need  to  be 
identified.  Intrastate  pipelines  shall  also 
file  a  copy  of  the  report  with  the  State 
regulatory  agency  having  jurisdiction 
over  such  pipeline. 

(F)  By  )une  17, 1985,  intrastate  and 
interstate  pipelines  shall  file  a  refund 
report  with  the  Commission  detailing  (1) 
those  small  first  sellers  not  previously 
identified  that  have  made  refunds,  and 
the  refund  amounts  that  have  been 
received  by  the  pipeline  by  separately 
stating  the  principal  and  interest 
received  from  each  small  first  seller,  and 
(2)  those  small  first  sellers  that  have  not 
made  refunds,  and  the  refund  amounts 
that  have  not  been  received  by  the 
pipeline  by  separately  stating  the 
principal  and  interest  due  from  each 
small  first  seller,  and  the  reasons  for 
such  nonreceipt.  Additionally,  any 
payments  received  since  the  date  of  the 
pipeline's  last  report  from  other  than 
small  first  sellers  shall  be  included  in 
this  report  by  providing  the  information 
required  in  paragraph  (E)  above. 
Intrastate  pipelines  shall  also  file  a  copy 
of  this  report  with  the  State  regulatory 
agency  having  jurisdiction  over  such 
pipeline. 

(G)  By  January  5,  1987,  intrastate  and 
interstate  pipelines  shall  file  a  refund 
report  with  the  Commission  detailing  (1) 
those  first  sellers  that  have  made 
refunds  after  May  3,  1985,  and  the 
refund  amounts  received  by  the  pipeline 
by  separately  slating  the  principal  and 
interest  received  from  each  first  seller, 
and  (2)  those  first  sellers  that  have  not 
made  refunds,  the  refund  amounts  that 
have  not  been  received  by  the  pipeline 
by  separately  stating  the  principal  and 


interest  due  from  each  first  seller,  and 
the  reason  for  such  nonreceipt.  In 
addition,  intrastate  pipelines  shall  file  a 
copy  of  this  report  with  the  Stale 
regulatory  agency  having  jurisdiction 
over  such  pipeline. 

List  of  Subjects  in  18  CFR  Part  154 

Natural  gas. 

(H)  The  regulations  in  Part  154, 
Sul)chapter  E.  Chapter  I.  Title  18.  Code 
of  Federal  Regulations  are  amended  as 
set  forth  below. 

B>  the  Commission  Commissioner  Richard 
dissented  in  part,  with  a  separate  statement 
to  be  issued  later. 

Kenneth  F.  Plumb, 

Secretary. 

PART  154— (AMENDED) 

1.  The  authority  citation  for  Part  154  is 
revised  to  read  as  follows. 

.\uthority:  Department  of  Energy 
Organization  .^ct.  42  U.S.C.  7101-7352  |1982|: 
EO  12.009,  3  CFR  142  (1978);  Administrative 
Procedure  Act.  5  U.S.C  551-537  (1982): 
Ndtural  Gas  Act.  15  L'.S.C  71"-7l7w  (1982); 
Federal  Power  Act.  16  U.S  C.  791a-828c 
(1982);  Natural  Gas  Policy  Act.  15  U.S.C 
3;Wl-3432  (1982);  Public  Utility  Regulatory 
Policies  Act.  16  U.S.C.  2601-2645  (1982); 
interstate  Commerce  Act.  49  U.S.C.  1-27 
(1976). 

2  Section  154.38(h)  is  revised  to  read 
as  follows: 

§  1S4.3S    Composition  of  rate  •chedul*. 

*  •  *         •         • 

(h)  Pipeline  recovery  of  the  Btu 
Measurement  Adjustments. 

(1)  A  pipeline  which  receives  Btu 
refunds  shall  make  refunds  in 
accordance  with  the  provisions  of  this 
paragraph,  notwithstanding  any  pipeline 
tariff  provisions  to  the  contrary. 

(2)  For  the  purposes  of  this  paragraph. 
"Btu  refunds  "  means  those  monies  held 
in  escrow  accounts  and  those  monies 
received  by  the  pipeline  which  are 
attributable  to  refunds  and  interest 
accrued  thereon  due  in  accordance  with 
the  August  9.  1983,  Court  of  Appeals 
decision  in  Interstate  Natural  Gas 
.'\ssocialiun  of  .\merica  v.  Federal 
Energy  Reg^ulatorv  Commission,  716 
F.2d  l'(D.C.  Cir.  1983).  cert,  denied.  104 
S.  Cl.  1616(1984). 

(3)  A  pipeline  subject  to  paragraph 
(h)(1)  shall  refund  Btu  refunds  to  those 
jurisdictional  customers  actually 
overcharged  from  December  1.  1978.  in 
accordance  with  the  following: 

(i)  The  pipeline  shall  first  determine 
the  portion  of  the  aggregate  amount  of 
the  Btu  refunds  which  are  due  its 
jurisdictional  customers  actually 
overcharged  based  on  the  proportion  of 


the  total  Btu  refunds  originally  paid  by 
those  jurisdictional  customers; 

(li)  The  pipeline  shall  then  refund  the 
amount  determined  in  paragraph 
(h)(3)(i)  to  each  jurisdictional  customer 
actually  overcharged  in  the  same 
proportion  that  each  jurisdictional 
customer  originally  paid  the  Btu  refund 
amounts: 

(iii)  This  refund  shall  be  made  in  a 
lump-sum  payment  to  each  jurisdictional 
customer: 

(iv)  Interest  shall  be  computed  in 
accordance  with  §  154.67(c)  of  the 
Commission's  regulations  from  the  date 
of  receipt  from  a  first  seller  or  supplying 
pipeline  to  the  date  the  amount  is 
disbursed  to  its  jurisdictional  customers. 
if  a  pipeline  fails  to  refund  the 
lunsdictional  portion  of  the  Btu  refunds 
within  15  days  after  receipt  from  a  first 
seller  or  supplying  pipeline: 

(v)  The  pipeline  may  defer  the 
payment  of  the  jurisdictional  portion  of 
any  Btu  refunds  refunded  to  it  until  it 
has  accumulated  such  Btu  refunds  which 
cumulatively  equal  one  mill  per  Mcf  (or 
Dkt)  for  the  pipeline's  annual  sales 
during  calendar  year  1983,  at  which 
point  the  pipeline  shall  refund  the 
jurisdictional  portion  of  all  Btu  refunds 
received  in  accordance  with  paragraphs 
(h)(3)  (i),  (ii),  and  (lii)  of  this  section. 
Howe\ er.  in  no  event  may  the  pipeline 
hold  such  Btu  refunds  for  a  period 
greater  than  the  earlier  of  120  days  from 
the  date  of  receipt  or  30  days  after 
November  5,  1986.  Such  deferral  shall  be 
subject  to  the  interest  requirement  in 
paragraph  (h)(3)(iv)  of  this  section; 

(vi)  The  pipeline  shall  submit  to  the 
Commission  no  later  than  December  18, 
1984.  a  refund  report  showing,  for  each 
source  from  which  Btu  refunds  are 
obtained,  the  following  information; 

(A)  The  total  amount  of  the  Btu 
refunds  the  pipeline  received: 

(B)  The  total  amount  of  interest  the 
pipeline  received; 

(C)  The  date(sl  the  pipeline  received 
the  refundls); 

(D)  The  total  amount  the  pipeline  paid 
to  each  of  its  jurisdictional  customers; 

(E)  The  total  amount  of  interest  the 
pipeline  paid  to  each  of  its  jurisdictional 
customers; 

(F)  The  date(s)  of  the  payment(s); 

(G)  The  basis  used  to  determine  the 
payment(s)  for  each  of  the  pipeline's 
jurisdictional  customers 

(viij  The  pipeline  shall  submit,  no 
later  than  June  17.  1985.  a  refund  report 
describing,  for  each  source  from  which 
Btu  refunds  are  obtained,  those  refunds 
received  or  paid  (including  deferred 
amounts  paid)  since  filing  the  report 
under  paragraph  (h)(3)(vi)  of  this 
section.  For  those  refunds  subject  to  this 
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paragraph,  this  report  should  show  all 
(he  information  enumerated  in 
paragraph  (h)(3)(vi). 

(viii)  The  pipeline  shall  submit,  no 
later  than  January  5, 1987,  a  Final  refund 
report  describing,  for  each  source  from 
which  Btu  refunds  are  obtained,  those 
refunds  received  or  paid  (including 
deferred  amounts  paid)  since  filing  the 

reports  under  paragraphs  (h)(3)  (vi)  and 
(vii)  of  this  section.  For  those  refunds 
subject  to  this  paragraph,  this  report 
should  show  all  the  information 
enumerated  in  paragraph  {h)(3)(vi). 

3.  In  §  154.102,  paragraph  (d)  as  added 
in  the  interim  rule  published  May  7, 1984 
(49  FR  19299)  is  made  fin.il  and 
republished  to  read  as  follows: 

§154.102    Suspended  changes  in  rats 
schedules;  motions  to  make  effective  at 
end  of  period  of  suspension;  procedure. 

•  ■  •  ♦  • 

(d)  No  interest  is  required  to  be  paid 
i)n  any  portion  of  a  refund  which 
represents  payments  of  royalties  or 
tuxes  to  Federal  or  State  governmental 
authorities,  except  to  the  extent  that 
such  authorities  pay  interest  to  the  first 
seller  when  refunding  overpayments  of 
royalties  or  taxes. 

I^9  IVk.  »4-2S40HFiW'»-2.S-»«:«4S  :,m| 
BILLING  COO€  6717-01-* 


18  CFR  Part  282 

IDoctiet  No.  RM  79-141 

Order  Prescribing  Natural  Gas 
Incremental  Pricing  Thresholds 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Order  Prescribing  Incremental 

Pricing  Thresholds. 


summary:  The  Director  of  the  Office  of 

Pipelme  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 

EFFECTIVE  DATE:  October  1, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  A.  Williams,  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street.  NE.,  Washington,  D.C.  20426. 
(202)  357-85(Xl. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  prescribed  incremental 


pricing  acquisition  cost  threshold  of  the 
NGPA  of  1978  (Docket  No.  RM79-14).  Order 
of  the  Director.  OPPR. 

Issued:  September  21,  1964. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threashold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  §  375.307(1)  of  the 
Commissions  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
uf  the  Office  of  Pipeline  and  Producer 
Reguidtiun,  the  incremental  pricing 
acquisition  cost  theshold  prices  for  the 
month  of  October  1984  is  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month.  The  incremental 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  January  1984  are 
found  in  the  tables  in  §  282.304. 

List  of  Subjects  in  18  CFR  Part  282 

Natural  gas. 

Kenneth  A.  Williams. 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 


Table  I— Incremental  Pricing  Acquisition  Cost  Threshold  Prices 
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18  CFR  Part  375 

I  Docket  No.  RM84- 18-000 1 

Delegation  to  the  Director  of  the 
Office  of  Hydropower  Licensing  and 
the  Director  of  the  Office  of  Electric 
Power  Regulation 

Issued:  September  6.  1984. 

agency:  Federal  Enen?y  Regulatory 
Commission.  DOE. 

ACTION:  Final  rule:  correction. 


SUMMARY:  On  July  13,  1984.  the  Federal 
Energy  Regulatory  Commission  issued  a 
final  rule  in  Docket  No.  RM84-18-000 
concerning  delegations  to  the  director  of 
the  Office  of  Hydropower  Licensing  and 


the  Director  of  the  Office  of  Electric 
Power  Regulation.  This  notice  corrects 
an  error  in  the  codification  of  that  rule, 
which  appeared  in  the  Federal  Register 
of  Friday.  July  20.  1984.  49  FR  29369. 
EFFECTIVE  DATE:  July  13,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  A.  Wolgel,  Rulemaking  and 
Legislative  Analysis  Division,  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  .North 
Capitol  Street,  .NE.,  Washington,  D.C. 
20426,  (202)  357-8033. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Energy  Regulatory  Commission 
issued  a  final  rule  in  Docket  No.  RM84- 
18-000  on  luiy  13.  1984.  49  FR  29369  (July 


20.  1984),  that  erroneously  placed 
subsection  (w)  under  §  375.314  instcjid 
of  under  §  375.308.  In  addition,  a 
typographical  omission  occurred  in  the 
text  of  §  375.308(r). 

Therefore,  the  following  corrections 
are  made  in  FR  Doc.  84-19164  appearing 
on  29369  in  the  Federal  Register  issue  of 
July  20.  1984: 

1.  In  §  375.308(r).  the  words  "small 
power  production  and"  are  inserted 
immediately  following  the  words 
"qualifying  status  for". 

2.  In  §  375.314,  paragraph  (w)  is 
redesignated  as  new  paragraph  (u)  in 
§  375.308. 
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3.  In  §  375.314.  paragraphs  (x)  through 
[if]  are  redesignated  as  paragraphs  (w) 
through  (ee). 
Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc  84-25428  Filed  9-25-ft4  8:45  8m| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  177  and  178 

(Docket  No.  »4F-0049] 

Indirect  Food  Additives;  Polymers; 
Adjuvants,  Production  Aids,  and 
Sanitizers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  hydrogen  peroxide  in  the 
sterilization  of  food  contact  surfaces 
prepared  from  ionomeric  resins, 
ethylene-vinyl  acetate  copolymers,  and 
certain  polyethylene  phthalate 
polymers.  FDA  is  also  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  the  potassium  partial  salt 
of  the  ionomeric  resins.  This  action 
responds  to  a  petition  filed  by  E.  I. 
duPont  de  Nemours  &  Co. 
DATES:  Effective  September  26.  1984; 
objections  by  October  26. 1984. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-334),  Food  and 
Drug  Administration,  200  C  St.,  SW.. 
Washington,  D.C.  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
noticed  published  in  the  Federal 
Register  of  April  26. 1984  (49  FR  18044), 
FDA  announced  that  a  petition  (FAP 
4B3783)  had  been  filed  by  E.  I.  duPont  de 
Nemours  &  Co.,  1007  Market  St.. 
Wilmington,  DE  19898,  proposing  that 
the  food  additive  regulations  be 
amended  in  21  CFR  178.1005  to  provide 
for  the  safe  use  of  hydrogen  peroxide  for 
sterilizing  food-contact  surfaces 
prepared  from  ionomeric  resins 
complying  with  21  CFR  177.1330. 
ethylene-vinyl  acetate  copolymers 
complying  with  21  CFR  177.1350.  and 
certain  polyethylene  phthalate  polymers 
complying  with  21  CFR  177.1630.  and  to 
amend  21  CFR  177.1330  to  provide  for 


the  safe  use  of  the  potassium  partial  salt 
of  the  ionomeric  resins  in  addition  to  the 
ammonium,  calcium,  magnesium, 
sodium,  and/or  zinc  partial  salts. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  makmg  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m.  Monday  through  Friday. 

List  of  Subjects 

2]  CFR  Part  177 

Food  additives.  Polymeric  food 
packaging. 

21  CFR  Part  178 

Food  additives.  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409.  72  Stat.  1784-1788  as  amended  (21 
L'.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutntion  (21  CFR 
5.61).  Parts  177  and  178  are  amended  as 
follows; 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  Part  177  IS  amended  in  §  177.1330  by 
revising  the  introductory  paragraph  to 
mclude  the  potassium  partial  salt  of  the 
ionomeric  resins  to  read  as  follows: 

§  177.1330     lonofiMdc  rMins. 

Ionomeric  resins  manufactured  from 
either  elhylene-methacrylic  acid 
copolymers  (and/or  their  ammonium, 
calcium,  magnesium,  potassium,  sodium, 


and/or  zinc  partial  salts),  ethylene- 
methacrylic  acid-vinyl  acetate 
copolymers  (and/or  their  ammonium, 
calcium,  magnesium,  potassium,  sodium, 
and/or  zinc  partial  salts,),  or 
methacrylic  acid  polymers  with  ethylene 
and  isobutyl  acrylate  (and/or  their 
potassium,  sodium  and/or  zinc  partial 
salts)  may  be  safely  used  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food,  in  accordance  with 
the  following  prescribed  conditions: 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

2.  Part  178  is  amended  in  S  178.1005  by 
revising  the  introductory  paragraph  and 
paragraph  (e)  to  read  as  follows; 

§17S.1005    Hydrogen  paroxtd*  aotution. 

Hydrogen  peroxide  solution  identified 
in  this  section  may  be  safely  used  to 
sterilize  polymeric  food-contact  surfaces 
identified  in  paragraph  (e)(1)  of  this 
section. 
•         «         •         *         • 

(e)  Conditions  of  use.  Hydrogen 
RGfoxide  solution  identified  in  and 
complying  with  the  specifications  in  this 
section  may  be  used  by  itself  or  in 
combination  with  other  processes  to 
treat  food-contact  surfaces  prepared 
from  ionomeric  resins  complying  with 
§  177.1330  of  this  chapter,  ethylene-vinyl 
acetate  copolymers  complying  with 
5  177.1350  of  this  chapter,  olefin 
polymers  complying  with  {  177.1520  of 
this  chapter,  and  polyethylene  phthalate 
polymers  complying  with  S  177.1630  of 
this  chapter  (excluding  polymers 
described  in  {  177.1630(c))  to  attain 
commercial  sterility  at  least  equivalent 
to  that  attainable  by  thermal  processing 
for  metal  containers  as  provided  for  in 
Part  113  of  this  chapter. 

(2)  The  packaging  materials  identified 
m  paragraph  (e)(1)  of  this  section  may 
be  used  for  packaging  all  commercially 
sterile  foods  except  that  the  olefin 
polymers  may  be  used  in  articles  for 
packaging  foods  only  of  the  types 
identified  in  {  176.170(c)  of  this  chapter. 
Table  1.  under  Categories  I.  II,  III.  IV-B. 
V.  and  VI. 

(3)  Processed  foods  packaged  in  the 
materials  identified  in  paragraph  (e)(1) 
of  this  section  shall  conform  with  Parts 
108,  110. 113,  and  114  of  this  chapter  as 
applicable. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  October  28. 
1984  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 


1^ 
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written  request  for  a  public  hearing  on 
the  stated  ob)ections.  Each  objection 
shall  be  aeparately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Effective  date.  This  regulation  is 
effective  September  26, 1984. 

(Sees.  201(s),  409.  72  Stat.  i:;^]788  as 
amended  (21  U.S.C.  321(8).  348)) 

Dated:  September  17, 1964,^ 
Sanford  A.  Miller, 

Director.  Center  for  Food  and  Safety  and 
Applied  Nutrition. 

I FK  Dot  84-25433  Filed  9-lS-M.  S:4S  <ud| 
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21  CFR  Part  558 

New  Animai  Drugs  for  Um  in  Anknal 
Feeds;  Monensin,  Roxarsone.  and 
Virginiamycin 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplement  to  a  new 
animal  drug  application  (NADA)  filed 
by  SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Beckman  Corp., 
providing  for  an  increased  level  of 
virginiamycin  in  the  preparation  of 
complete  broiler  chicken  feeds 
containing  combinations  of  monensin. 
roxarsone,  and  virginiamycin. 

EFFECTIVE  DATE:  September  26, 1964. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4317, 


SUPM^MCNTARY  INFORMATION: 

SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Beckman  Corp., 
1600  Paoli  Pike,  West  Chester,  PA  19380, 
has  submitted  a  supplement  to  its 
approved  NADA  120-724.  The  NADA 
provides  for  the  use  of  a  combination  of 
three  individually  approved  premixes 
for  the  preparation  of  complete  broiler 
chicken  feeds  containing  monensin. 
roxarsone,  and  virginiamycin.  The 
approved  premixes  used  for  the 
preparation  of  the  complete  broiler 
chicken  feeds  ere  Coban*  (monensin 
sodium),  3-Nitro  (roxarsone),  and 
Stafac*  (virginiamycin).  The  supplement 
provides  for  an  increased  level  (i.e.. 
range)  of  virginiamycin.  The  application 
is  approved  and  the  regulations  are 
amended  accordingly.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979:  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§558.355    [Amended] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(1),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  Part  558  is 
amended  in  §  558.355  Monensin  in 
paragraph  (r)(l)(xx)  by  revising  the 
number  "10"  to  read  "15". 

Effective  date.  September  26, 1984. 
(Sec.  512{i).  82  Stat.  347  (21  U.S.C.  360b(i))) 


Dated:  September  14. 1984. 

Marvin  A.  Norcross, 

Acting  Associate  Director  for  Scientific 
Evaluation. 

|FR  Ooc.  M-aMSS  Filed  S-25-M.  B:45  ami 
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21  CFR  Part  558 

New  Animal  Drugs  for  use  In  Animal 
Feeds;  Pyrantel  Tartrate 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Custom 
Feed  Services  Corp.,  providing  for  safe 
and  effective  use  of  a  48-gram-per-pound 
pyrantel  tartrate  premix  in  making  9.6- 
and  19.2-gram-per-pound  pyrantel 
tartrate  intermediate  premixes.  The 
intermediate  premixes  are  subsequently 
used  to  make  complete  swine  feeds. 

EFFECTIVE  DATE:  September  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4913. 

SUPPLEMENTARY  INFORMATION:  Custom 

Feed  Services  Corp..  2100  North  13th  St.. 
Norfolk,  NE  68701,  is  sponsor  of  NADA 
137-484  submitted  on  its  behalf  by 
Pfizer.  Ina  The  NADA  provides  for  use 
of  a  48-gram-per-pound  pyrantel  tartrate 
premix  in  making  9.6-  and  19.2-gram-per- 
pound  pyrantel  tartrate  intermediate 
premixes.  The  intermediate  premixes 
are  for  making  complete  swine  feeds 
used  for  aid  in  prevention  of  migration 
and  extablishment,  and  for  removal  and 
control,  of  large  roundworm  [Ascaris 
suum)  infections;  and  for  aid  in 
prevention  of  establishment,  and  for 
removal  and  control,  of  nodular  worm 
[Oesophagostomum  spp.)  infections. 

The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  this 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
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Lane,  Rockville.  MD  20657.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)[l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
DruR.  and  Cosmetic  Act  (sec.  512(i).  82 
Stat,  34"  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redeiegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.83),  §  558.485  is 
amended  by  adding  new  paragraph 
(a)(22)  to  read  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§  558.485    Pyrantel  tartrate. 

(a)-  *  • 

(22)  To  017473:  9.6  and  19J1  grama  per 
pound,  paragraph  (e)  (1)  through  (3)  of 
this  section. 
♦         •         •         »         « 

Effective  date.  September  26, 1984. 
(Sec.  512(1).  82  Slat.  347  f2l  U.S.C.  3eob(i)|) 

Dated:  Septeraber  14, 1«M 
Lester  M.  Crawford. 

Director.  Center  for  Veterinary  Medicine. 

\VR  Doc.  84-25441  KlWd  9-25-84. 1145  am^ 
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DEPARTMENT  OF  HOt^NG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  Ml 

IDockat  No.  R-«4-Mt;  FR-t5M) 

Definition  of  Income,  Income  Limits, 
Rent  and  Reexamination  of  Family 
income  for  tfie  Section  8  Housing 
Assistance  Payments  Programs; 
Correction 

AQENCy:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  on  Thursday,  May  10, 1964  (49 
FR  19925)  the  implemented  changes 


made  by  the  i-tousing  and  UrbervRiH-al 
Recovery  Act  of  1983  and  the  Housing 
and  Community  Development 
Amendments  of  1981  relatmg  to  the 
establishment  of  income  hmits  for 
eligibility,  definition  of  income, 
calculation  of  rent,  and  reexamination  of 
income  in  the  Section  8  Housing 
Assistance  Payments  Programs  and 
related  programs.  Another  correction 
document  was  published  in  the  Federal 
Register  on  Friday.  June  29. 1984  (49  FR 
26718).  This  correction  is  necessary  to 
insert  three  words  that  were  omitted 
from  the  rule  as  previously  published. 
FOR  FURTHCn  INRMWfM-nON  COWTACT: 
James  ).  Tahash.  Director.  Program 
Planning  Division,  Office  of  Multifamily 
Management,  Department  of  Housing 
and  Urban  Development,  Washirtgton, 
DC.  204ia  (202)  755-5654.  (This  is  not  a 
toll-free  telephone  number.) 

SUPf>LEMCNTARY  INFOftlNATION: 

Accordingly,  the  Department  is 
correcting  24  CFR  Part  881,  an  published 
at  49  FR  19925,  as  follows: 

On  page  19944,  column  three,  in  the 
sixth  line  of  §  881.603(c)(2),  the  words 
"income  between  regularly"  are  added 
after  the  word  "in". 

Dated;  September  19.  1984. 
Grady  J.  Norris, 

Assistant  General  Counsel  for  Regulations. 

IFR  Dot  »4-2541«  k>lmi  9-2^-»«i  ft45 »m\ 
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24  CFR  Part  888 

I  Docltet  No.  R-84-11S4:  FH-1904T 

Section  8  Housing  Assistance 
Payment  Program:  Fair  Market  Rent 
Schedules  for  Existing  Housing  and 
Moderate  Rehabilitation;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 

ACTtON:  Interim  rule;  correction. 

summary:  On  July  5. 1984,  HUD 
published  interim  Fair  Market  Rent 
Schedules  for  its  Existing  Housing  and 
Moderate  Rehabihtation  Programs, 
including  space  rentals  by  owners  of 
manufactured  homes,  (see  49  FR  27658) 
This  interim  rule  contained  two  errors. 
which  today's  document  corrects. 
EFFECTtvC  DATE:  October  1. 1984. 
retroactive  to  March  29,  1984  for 
purposes  of  calculating  the  Public 
Housing  Agency  earned  administrative 
fee. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Ellis  V.  St.  Clair.  Economic  and  Market 
Analysis  Division.  Office  of  Economic 
Affairs.  Telephone  (202)  755-5590.  (This 
is  not  a  toll-free  number.) 


SUPHANBrriMtT  NtPOMMTION:  \n  the 
interim  rule  puWtehed  on  Jirfy  5,  1984. 
one  jurisdiction  (Columbia,  MD)  was 
inadverientfy  omitted  and  one 
jurisdiction  (Hockley  Connty.  TX), 
contained  rents  that  *wre  krwer  than 
they  shosM  have  been  beceese  of  a 
calculating  error. 

Accordingly,  the  Department  makes 
the  following  corrections  to  FR  Doc.  84- 
17696  appearing  on  p.  27658  in  the  issue 
of  )uly  5, 1984: 

1.  On  page  27663,  under  Region — 3, 
Baltinnore.  Maryland  CHTice,  add  to  IIm 
end  of  the  list  the  following  eotry: 


0      I       1       ,      2    ',      3      i      4 


III 
CoiumO*.  (Ul   37S  457  Ml  654 


T 


71* 


2.  On  page  27881.  under  Region — 6, 
Lubbock.  Texas  Office,  the  eoU^  for 
Hockley  County  »  corrected  to  read  as 
follows: 


Authority:  Sea  7(d).  Department  ai  Homsm^ 
dnd  Urban  Oevebpmenl  Act  (42  US.C 
3535(d));  sec.  8.  U.S.  Hou»ir^  Ad  of  1*37  (42 
U.S.C.  1437(f)). 

Dated:  September  20. 1984. 
Donald  A.  Fraack, 

.■^ctinfi  Assistant  CeneraJ  CotumeJ  for 
Regulations. 

|H?  Doc   84-25425  Klled  9-2&-M:  8:45  ami 
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Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  905 

[Docket  No.  N-84-1122;  FR  1801 ) 

Indian  Preference  Statement  of  Policy 

agency:  Assistant  Secretary  for  Public 

and  Indian  Housing,  HUD. 

ACTION:  Indian  Preference  Statement  of 

Policy. 

SUWMAWV:  This  statement  of  pohcy 
provides  guidance  concerning  the 
Department's  implementation  of  its 
regulations  governing  the  preferential 
employment  and  training  of  Indians  and 
the  preferential  use  of  Indian 
contractors  and  subcontractor  on  HUT>- 
funded  Indian  housing  projects. 
EFFECnVE  DATE  This  Statement  of 
policy  is  effective  on  September  26. 
1984.  The  information  collection 


I 
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requirements  contained  in  the  statement 
have  been  submitted  to  the  Ofrice  of 
Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act.  No  person  may  be 
subject  to  a  penalty  for  failure  lo  comply 
with  these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  it  is  assigned,  will  be  announced 
by  separate  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  Toll,  Office  of  Indian  Housing. 
Room  4232.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  D.C.  20410.  (202)  755- 
2989.  This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  currently  developing  a 
proposed  rule  implementing  Section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b|)  (the  Act)  for  the  Department's 
Indian  housing  program.  After 
publication  of  the  proposed  rule  in  the 
Federal  Register  any  public  comments 
received  will  be  considered  in 
developing  a  final  rule  which  will  also 
be  published  in  the  Federal  Register. 
The  final  rule,  when  effective,  will 
supplant  the  Department's  current 
Indian  housing  Indian  preference 
regulations  at  24  CFR  905.106.  905.204, 
and  905.309.  Pending  issuance  of  these 
new  regulations,  the  Department  has 
decided  to  publish  this  statement  of 
policy  on  the  implementation  of  Indian 
preference  in  the  Indian  housing 
program. 

The  purpose  of  this  statement  is  to 
provide  guidance  to  Indian  Housing 
Authorities  (IHAs)  and  other  persons 
concerned  with  the  implementation  of 
the  Department's  current  Indian 
preference  rules.  The  statement  is 
intended  to  respond  to  questions  that 
have  been  raised  about  the 
implementation  of  the  Department's 
Indian  housing  Indian  preference 
requirements,  as  well  as  to  ensure  that 
Indian  preference  is  implemented 
uniformly  and  thoroughly  within  the 
Indian  housing  program. 

The  Department  believes  that  it  is 
crucial  that  section  7(b)  be  implemented 
in  the  context  of:  (1)  The  purpose  of  the 
Indian  housing  program  to  provide  as 
many  decent,  safe,  and  sanitary  housing 
units  as  possible,  within  budget 
limitations,  for  families  who  are  ill- 
housed:  and,  (2)  the  self-determination 
principles  of  the  Act.  The  policy 
guidance  provided  herein  is  consistent 
with  those  principles  and  with  the 
Department's  existing  regulations. 


This  statement  clarifies  options  fur 
IHAs  regarding  the  methods  they  may 
use  to  provide  preference.  Methods 
other  than  those  described  in  the 
regulations  must  be  recommended  for 
approval  by  the  appropriate  HUD  Indian 
Field  Office  and  submitted  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  for  review.  If  no  adverse 
action  is  taken  by  the  Assistant 
Secretary  within  10  working  days  of 
receipt,  the  proposed  method  is 
automatically  approved  and  can  be 
implemented.  Some  options  may  require 
a  regulatory  waiver  in  accordance  with 
24  CFR  999.101  as  a  part  of  HUD 
approval.  Waivers  of  regulations  require 
a  finding  of  good  cause,  must  not  violate 
statutory  requirements,  and  may  only  be 
granted  on  a  case-by-case  basis  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  An  IHA  could  request 
approval  of  a  method  for  multiple  uses 
(e.g.,  to  use  a  given  method  in  the  award 
of  the  prime  construction  contract  on 
more  than  one  separate  and  identifiable 
projects),  but  an  approved  method  must 
be  resubmitted  for  HUD  approval  if  an 
IHA  wishes  to  use  it  with  respect  to  a 
project  for  which  it  was  not  previously 
approved.  The  Departments  current 
regulations  regarding  Indian  preference 
are  cited  below  for  ready  reference. 
Following  each  excerpt  are  specific 
policy  statements  intended  to  provide 
guidance  concerning  appropriate  action 
consistent  with  the  quoted  language. 

2-i  CFR  905.204(a/ 

(h)  Preference  in  the  Award  of  Contracts. 
(1)  An  IHA  shall  lo  the  greatest  extent 
feasible  under  this  Part  give  preference  in  the 
award  of  contracts  in  connection  with  a 
Project  to  Indian  Organizations  and  Indian- 
owned  Economic  Enterprises  The  following 
method  of  providing  preference  may  be  used 
with  HL'D  approval:  (i)  Advertise  for  bids  or 
proposals  limited  to  qualified  Indian 
Organizations  and  Indian-owned  Economic 
Enterprises,  or  (ii)  Use  a  two-stage  procedure: 
Stage  1.  Publish  a  prior  invitation  for  Indian- 
owned  Economic  Enterprises  to  submit  a 
Statement  of  Intent  to  respond  to  such  a 
limited  advertisement  when  published,  and  lo 
furnish  with  the  Statement  of  Intent;  or  within 
a  specified  period  of  time,  evidence  sufficient 
to  establish  their  qualifications  as  an  Indian 
Oganization  or  an  Indian-owned  Economic 
Enterprise  in  accordance  with  paragraph  (a) 
(3)  of  this  section.  Stage  2.  If  responses  are 
received  from  one  or  more  Indian  enterprises 
who  are  found  to  be  qualified,  advertise  for 
bids  or  proposals  limited  to  qualified  Indian 
Organizations  and  Indian-owned  Economic 
Enterprises.  (2)  If  an  IHA  has  proceeded  in 
accordance  with  paragraphs  (a)(l)(i)  or 
(a)(l)|ii)  of  this  section  and  has  failed  to 
receive  any  Statement  of  Intent  or 
approvable  bid  or  proposal  from  one  or  more 
qualified  Indian  enterprises,  the  IHA  may 
advertise  for  bids  or  proposals  without 
limiting  the  advertisement  lo  Indian 


Organizations  and  Indian-owned  Economic 
Enterprises  and  as  in  all  cases  shall  accept 
the  lowest.  (3)  A  prospective  contractor 
seeking  lo  qualify  as  an  Indian  Organization 
or  Indian-owned  Enterprise  shall  submit  with 
or  prior  to  submission  of  his  bid  or  proposal: 
(i)  Evidence  showing  fully  the  extent  of 
Indian  ownership  and  interest.  |ii)  Evidence 
of  structure,  management  and  financing 
affecting  the  Indian  character  of  the 
enterprise,  including  major  subcontracts  and 
purchase  agreements;  material  or  equipment 
supply  arrangements:  and  management, 
salary  or  profit-sharing  arrangements:  and 
evidence  showing  the  effect  of  these  on  the 
extent  of  Indian  ownership  and  interest.  (iii| 
Evidence  sufficient  to  demonstrate  to  the 
satisfaction  of  the  IHA  and  HUD  that  the 
prospective  contractor  has  the  technical, 
administrative  and  financial  capijt)ili<y  to 
perform  contract  work  of  the  size  and  type 
involved  and  within  the  time  provided  under 
the  proposed  contract  (see  §  905.211(c)). 

(1)  Questions  have  been  raised 
concerning  the  extent  of  applicability  of 
the  Indian  preference  requirements;  e.g., 
whether  professional  service  contracts 
awarded  by  IHAs  are  subject  to  the 
preference  requirements.  The  Act 
requires  that  Indian  preference  be 
provided  in  the  award  of  contracts  and 
subcontracts.  Accordingly,  the 
regulatory  requirements  for  providing 
preference  to  the  greatest  extent  feasible 
apply  to  all  contracts  and  subcontracts 
in  connection  with  a  project,  including, 
but  not  limited  to.  contracts  for 
construction,  architectural  and 
engineering  services,  legal  services,  and 
materials  and  supplies.  The  provision  of 
preference  is  not  a  local  option. 

(2)  The  methods  of  providing 
preference  in  the  award  of  contracts 
delineated  in  24  CFR  905.204(a)(l)(i), 
905.204(a)(l  )(ii),  or  905.204(a)(2)  are 
appropriate  for  use  for  any  contract 
executed  by  an  IHA  (e.g.,  construction, 
professional  services,  consultant, 
materials  and  supplies).  In  addition,  an 
IHA  could  also  require  that  these 
methods  be  used  by  contractors  in  the 
award  of  subcontracts. 

(3)  Sections  905.204(a)(1)  and 
905.204(aj(2)  describe  methods  of 
providing  preference  in  the  award  of 
contracts.  However,  these  methods  are 
not  the  only  approvable  means  of 
providing  a  preference.  IHAs  may  use 
another  method  of  providing  preference 
in  the  award  of  Indian  housing  contracts 
(see  examples  A  and  B  below),  and  also 
may  require  a  contractor  or 
subcontractor  to  use  such  method, 
provided  that  the  alternate  method  has 
been  approved  by  HUD  before  its  use.  In 
determining  whether  to  approve  an 
alternate  method.  HUD  will  consider 
whether  the  proposed  method  provides 
preference  to  the  "greatest  extent 
feasible".  In  addition,  the  IHA  must  first 
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submit  the  proposed  method  to  the 

appropriate  unit  of  Indian  local 
government  (e.g.,  the  tribe,  the 
community,  the  nation,  the  village)  for 
review  and  comment  and,  in  reaching  its 
decision,  HUD  shall  consider  that 
body's  comments. 

Example  A:  An  IHA  could  propose  to 
require  "at  least  two"  Statements  of 
Intent,  approvable  bids,  or  approvable 
proposals,  in  lieu  of  the  "one  or  more" 
provision  of  §§  905,204(a)(l)(ii)  and 
905.204(a)(2),  Presumably,  such  a  change 
would  be  made  in  an  effort  to  encourage 
greater  competition.  However,  whatever 
the  rationale,  the  IHA's  proposed 
change  must  be  accompanied  by  an 
explanation  by  the  IHA  of  why  the  use 
of  the  "one  or  more"  requirement  would 
be  infeasible. 

Example  B:  An  HiA  could  provide  for 
open  competition  (i.e..  not  restrictmg 
bids  or  proposals  only  to  Indian 
organizations  and  Indian-owned 
economic  enterprises).  In  this  case. 
Indian  respondents  would  be  provided 
preference  in  the  determination  of 
contract  award.  For  example,  a 
conventional  bid  contract  determination 
of  the  lowest  responsible  bid  could 
provide  a  price  differential  for  Indian 
bidders,  or  a  turnkey  proposal 
evaluation  could  provide  extra  points 
for  proposals  submitted  by  Indian 
developers  and  for  the  use  of  Indian 
subcontractors  and  Indian  employees. 

(4)  Questions  have  been  raisedabout 
whether  enterprises  r>eed  only  be  51 
percent  or  more  Indian-owned  to  receive 
preference,  or  whether  they  must  also  be 
substantially  Indian  operated  and 
controlled.  The  Indian  preference 
requirement  is  intended  to  benefit  bona 
fide  Indian-owned  enterprises.  HUD 
encourages  IHAs  to  establish  criteria 
upon  which  to  determine  whether  an 
Indian-owned  enterprise  bidder  or 
proposer  is  in  fact  a  bona  fide  Indian- 
owned  contractor.  Section 
905.204(a)(3)(ii)  sets  out  several 
examples  of  the  types  of  ev)dence  that 
Indian-owned  enterprises  must  submit 
to  establish  their  "Indian  character".  An 
IHA  could  require  an  enterprise  seeking 
Indian  preference  to  establish,  to  the 
satisfaction  of  the  IHA.  not  only  that  it 
is  51  percent  or  more  Indian-owned,  but 
also  evidence  of  operation  and  control 
showing  a  substantial  Indian 
involvement  in  the  day-to-day 
management  and  business  activities  of 
the  enterprise,  and  (as  with  all 
enterprises  seeking  contracts  with  an 
IHA)  its  technical,  administrative,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved, 
within  the  time  provided  under  the 
proposed  contract.  As  IHAs  can 


establish  reasonable  criteria  for 
evaiuatmg  contractors'  ability  to 
perform  the  work  and  for  rejecting  those 
that  are  not  qualified,  they  can  establish 
reasonable  criteria  for  evaluating 
contractors  Indian  participation, 
rejecting  those  who  do  not  quahfy  for 
Indian  preference. 

24  CFR  905  2041b) 

(b)  Required  Contract  Clause.  The  IHA 
shall  incorpordle  the  following  clause 
(referred  to  as  a  section  7(b)  clause)  in  each 
contract  awarded  in  connection  with  a 
Project: 

(1)  The  work  to  be  performed  under  this 
contract  is  subject  to  section  7{b)  of  the 
Indian-Self  Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b))  Section 
7(bj  requires  that  to  the  greatest  extent 
feasible  (i)  preferences  and  opportunities  for 
training  and  employment  shall  be  given  lo 
Indians,  and  (ii)  preferences  in  the  award  of 
contracts  and  subcontracts  shall  be  given  to 
Indian  organizations  and  Indian-owned 
Economic  Enterprises. 

(2)  The  parties  to  this  contract  shall  comply 
with  the  provisions  of  said  section  7(b)  and 
dll  HUD  requirements  pursuant  thereto 

(3)  The  contractor  shall,  in  connection  with" 
this  contract,  to  the  greatest  extent  feasible, 
give  preference  m  the  award  of  any 
subcontracts  to  Indian  organizations  and 
Indian-owned  Economic  Enterprises,  and 
preference  and  opportunities  for  training  and 
employment  to  Indians. 

(4)  The  contractor  shall  include  this  section 
7(b)  clause  in  every  subcontract  in 
connection  with  the  projecl,  and  shall,  at  the 
direction  of  the  IHA.  take  appropriate  action 
pursuant  lo  the  subcontract  upon  a  finding  by 
the  IHA  or  HUD  that  the  subconlracior  is  in 
violation  of  the  section  7(b)  clause. 

(1)  An  IHA  could  require  a  statement 
from  all  prospective  contractors  or 
developers  concerning  how  they  will 
implement  the  requirements  for  Indian 
preference  in  subcontracting, 
employment,  and  training.  On  a 
conventional  bid  contract  the  IHA  could 
reject  any  bid  that  fails  to  include  such  a 
statement,  or  that  fails  to  provide  a 
statement  determined  by  the  IHA  to  be 
adequate.  On  a  turnkey  solicitation  the 
IHA  could  reject  proposals  which  fail  to 
provide  an  adequate  statement  or  the 
IHA  could  include  the  quality  of  the 
statement  and  the  merit  of  the 
statement's  provisions  ui  its  overall 
evaluation  of  the  proposal  In  any  case, 
the  IHA  must  describe,  in  its  bid  or 
proposal  specifications,  what  provisions 
it  expects  the  statement  to  include,  and 
the  factors  to  be  used  in  judging  the 
adequacy  of  the  statement.  An  IHA 
could  also  require  that  such  statements 
be  provided  by  subcontractors  to  their 
contractors,  and  an  IHA  may  require  a 
contractor  to  reject  any  bid  or  proposal 
by  a  subcontractor  that  fails  to  inchide 
an  adequate  statement,  as  specified  by 


the  IHA  in  the  bid  or  proposal 
specifications. 

In  the  proposed  rule  on  Indian 
preference  now  under  development  by 
the  Department,  further  procedural 
direction  will^e  provided  concerning 
the  steps  to  be  taken  to  ensure  that 
Indian  preference  is  provided  in 
contracting,  subcontracting, 
employment,  and  training.  In  the  interim, 
the  Department  strongly  urges  each  IHA 
to  develop  procedures  to  assure  that  the 
preferences  will  be  provided,  and  that 
such  mechanisms  are  spelled  out  in  the 
bid  or  proposal  solicitation  and  the 
contract  documents. 

(2)  The  Indian  preference  law  is  not. 
in  itself,  a  directive  requiring 
subcontracting,  employment,  or  training 
but  instead  requires  that,  when  such 
activity  is  necessary  as  a  part  of 
developing  or  managing  HUD-as&isled 
Indian  housing.  Indian  preference  be 
provided. 

(3)  To  ensure  that  section  7(b)  of  the 
Act  is  implemented  in  the  award  of 
subcontracts,  an  IHA  could  provide  lists 
of  pre-qualified  Indian-owned  economic 
enterprises  and  Indian  organizations,  by 
specialty  (e.g.,  plumbing,  electrical, 
foundations,  supply),  which  should  be 
given  consideration  by  contractors  and 
subcontractors  In  meeting  their 
responsibilities  for  providing  preference 
in  their  award  of  subcontracts.  The  IHA 
may  wish  to  consider  adopting  a 
requirement  that,  in  each  specialty  area 
listed,  one  of  the  listed  entities  (or  some 
other  Indian  entity)  be  selected  by  the 
contractor,  provided  that  at  least  one 
Indian  entity  is  capable  and  has 
proposed  to  do  the  job  for  a  reasonable 
price  as  previously  defined  by  the  IHA 
(e.g.,  not  more  than  five  percent  greater 
than  the  Icnvest  price  proposed  by  a 
non-Indian  entity  for  the  same  work). 

(4)  To  ensure  that  the  provisions  of 
section  7(b)  are  implemented  with 
regard  to  employment,  an  IHA  could 
require  contractors  and  subcontractors 
to  hire  Indians  exclusively  in  other  than 
"core  crew"  positions  as  defined  by  the 

IHA.  unless,  for  any  given  position,  the 
contractor  or  subcontractor  can  show 
that  he  or  she  notified  the  relevent  tribe 
or  tribes  of  the  position  and  otherwise 
adequately  advertised  the  position,  and 
that  no  qualified  Indians  would  accept 
the  job. 

An  example  of  a  definition  of  "core 
crew"  that  an  IHA  could  use  isr 

(a)  An  indrvidual  who  is  a  paid 
employee  of  the  contractor  or 
subcontractor  at  the  time  the  project  is 
bid  CM- 

(b)  An  individuah  (1)  who  is  not 
currently  employed  by  the  contractor  or 
subcontractor  but  who  is  regularly 
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employed  by  the  contractor  or 
subcontractor  when  work  is  available, 
and  (2)  who  is  employed  in  a 
supervisory  or  other  key  skilled  position. 

If  an  IHA  chooses  to  use  a  core  crew 
concept,  the  IHA  could  reqliire  the 
contractor  and  subcontractors  to  list  all 
positions  to  be  included  in  the  core  crew 
in  the  statement  submitted  by  the 
contractor  or  subcontractor  (see 
paragraph  1  of  this  section)  with 
justification  for  each  of  the  positions 
listed  for  inclusion  in  the  core  crew. 

24  CFR  905.204(1  I 

(c)  Additional  Indian  Preference 
Requirements.  An  IHA  may.  with  HLID 
approval,  provide  for  Indian  preferpnce 
requirements  in  addition  to  those  undnr 
$  905.204(a)  and  the  section  7{b|  clause 
requirement  under  §  905.204(bl.  as  conditions 
for  the  award  of.  or  in  the  terms  of.  any 
contract  in  connection  with  a  Project  if  the 
additional  Indian  preference  requirements 
are  consistent  with  the  objectives  of  the 
section  7(b)  clause.  Such  Indian  preference 
requirements  or  (sic)  in  addition  to  §  905.204 
(a)  and  (b)  may  not  result  in  a  higher  cost  or 
greater  risk  of  non-performance  or  lunger 
period  of  performance. 

If  an  IHA  has  proposed  an  Indian 
preference  method  that  provides  for 
additional  Indian  preference  and  the 
method  has  the  potential  for  increasing 
cost,  risk  of  non-performance,  or  period 
of  performance,  a  waiver  of  §  905.204(c) 
must  be  obtained  before  the  method 
may  be  approved  and  implemented. 
However.  Indian  preference  methods 
that  are  either  approved  in  lieu  of  the 
methods  listed  in  the  regulation  at 
§§  905.204(a)(1)  or  developed  to  ensure 
enforcement  of  the  regulatory 
requirements  at  905.204(a)(3)  and 
§  905.204(b)  are  not  considered  to  be 
"additional  Indian  preference 
requirements"  and  are  not  covered  by 
§  905.204(c).  Further,  Indian  preference 
requirements  imposed  by  an  appropriate 
entity  other  than  an  IHA  are  not  subject 
to  the  provisions  of  §  905.204(c). 

24  CFR  9O5.204ldl 

(d)  Inclusion  of  All  Preference 
Requirements  in  Information  for  Prospective 
Contractors.  With  respect  to  any  contract,  the 
information  for  prospective  contractors  shall 
set  forth  all  Indian'preference  requirements 
affecting  award  of.  or  to  be  included  in  the 
terms  of  the  contract. 

All  Indian  preference-related 
provisions  that  will  bear  upon  the  award 
of  a  contract  must  be  set  forth  in  the  bid 
or  proposal  specifications.  All 
requirements  for  the  provision  of  Indian 
preference  with  which  a  contractor  or 
subcontractor  will  be  expected  to 
comply  should  be  set  forth  in  the  bid  or 
proposal  specifications  and  in  the  terms 
of  the  contract.  An  IHA  should  not 
impose  new  oi  additional  requirements 


(Indian  preference  or  other)  which  have 
not  been  communicated  to  contractors 
or  developers  before  the  closing  date  for 
submission  of  their  bids  or  proposals.  It 
is  advisable  for  the  IHA  to  cite  any 
applicable  local  laws  in  the  appropriate 
solicitation  documents;  however,  the 
contractor  has  the  ultimate  reponsibility 
for  determining  and  adhering  to  local 
requirements  (including,  but  not  limited 
to.  any  Indian  preference  requirements) 
and  should  contact  the  appropriate  unit 
of  local  government  directly  as  to  those 
requirements. 


24  CFR  905.309 

The  provisions  of  §  905.204  shall  apply  to 
contracts  in  connection  with  the  operation  of 
a  Project. 

The  Indian  preference  provisions 
contained  in  this  policy  statement  shall 
apply  to  contracts  in  connection  with 
the  operation  of  the  Indian  housing  units 
which  are  in  management. 

Other  Indian  Preference-Related 
Matters 

(1)  An  IHA  may  contract  or  otherwise 
agree  to  arrange  for  its  Indian 
preference  oversight  responsibilities  for 
the  Indian  housing  program  to  be 
handled  by  an  agency  of  the  tribe  or 
other  entity.  However,  final  decision 
making  responsibilities  are  retained  by 
the  IHA.  If  an  IHA  chooses  to  assign  its 
Indian  perference  oversight 
responsibilities,  the  IHA  shall  remain 
fully  responsible  for  assuring 
compliance  with  its  Indian  preference 
obligations  under  the  law.  the 
regulations,  and  the  Annual 
Contributions  Contract. 

(2)  HUD  will  recognize  the 
applicability  of  Indian  preference 
requirements,  other  than  those  imposed 
under  part  905.  which  are  proposed  for 
use  in  the  HUD-assisted  Indian  housing 
program.  To  the  extent  that  these 
requirements  are  properly  imposed  by 
an  appropriate  entity,  other  than  an 
IHA,  and  are  consistent  with  Federal 
law,  HUD  regulations,  and  the  ACC, 
HUD  will  not  intervene  or  disapprove 
the  applicability  of  such  requirements. 
except  in  exceptional  circumstances  as 
determined  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing. 

(Sec.  7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C.  3535(d)) 

Dated:  September  18.  1984. 
Warren  T.  Lindquist. 

Assistant  Secretary  for  Public  and  Indian 
Housinfi. 

|KR  [)ov   M-:.S4:n  Piled  •-2S-84.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-8-FRL-2680-6) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  South  Dakota 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  notice  approves  two 
minor  revisions  to  the  air  pollution 
requirements  to  the  South  Dakota  State 
Implementation  Plan  (SIP)  which  were 
submitted  by  the  Governor  on  May  4. 
1984.  This  includes  a  requirement  for 
significant  new  sources  of  lead  to  meet 
the  Ambient  .Air  Quality  Standard  for 
lead  and  the  elimination  of  the  South 
Dakota  ambient  hydrocarbon  standard. 
The  lead  part  of  this  SIP  in  conjunction 
with  other  existing  lead  monitoring  and 
source  data  requirements  constitutes  a 
complete  lead  regulation. 
DATES:  This  action  will  be  effective  on 
November  26.  1984  unless  notice  is 
received  by  October  26,  1984  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4;00  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency. 

Region  Vlll.  Air  Programs  Branch. 

1860  Lincoln  Street,  Denver,  Colorado 

80295. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit. 

Waterside  Mall,  401  M  Street.  SVV.. 

Washington.  D.C.  20460. 
The  Office  of  the  Federal  Register.  110  L 

Street,  .N'W.,  Room  8401,  Washington. 

DC.  20408, 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Bernardo,  Air  Programs  Branch, 
Environmental  Protection  Agency,  1860 
Lincoln  Street,  Denver,  Colorado  80295, 
(303)  844-3763, 

SUPPLEMENTARY  INFORMATION:  On  May 

4,  1984.  the  Governor  of  South  Dakota 
submitted  a  SIP  that  includes  a 
requirement  for  significant  new  sources 
of  lead  to  meet  the  Ambient  Air  Quality 
Standard  for  lead  prior  to  receiving  a 
construction  permit,  and  the  elimination 
of  the  ambient  hydrocarbon  standard. 
The  lead  part  of  this  SIP  in  conjunction 
with  other  existing  lead  monitoring  and 
source  data  requirements  constitutes  a 
complete  State  Implementation  Plan  for 
lead. 

The  main  change  in  the  South  Dakota 
Air  Quality  regulations  insures  that  ail 
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new  sources  that  emit  lead  will  be 
required  to  predict  the  maximum  nir 
quality  impact  and  if  necessary  contrui 
the  emissions  to  insure  the  lead 
standard  will  not  be  violated.  This  new 
regulation  in  combination  with  the 
existing  lead  monitormg  requirements 
and  the  certification  that  no  existing 
lead  sources  exist  or  are  planned  to  be 
built  in  South  Dakota  fulfill  the 
requirements  of  a  lead  SIP.  Upon 
reviewing  the  existing  lead  monitoring 
data,  no  violations  of  the  standard  were 
found.  EPA  concurs  with  the  State  of 
South  Dakota  action  and  finds  that  the 
submittal  meets  the  requirement  for  a 
lead  plan. 

In  addition,  the  State  of  South  Dakota 
has  eliminated  the  hydrocarbon 
Ambient  Air  Quality  Standard  and  the 
methods  for  monitoring  hydrocarbons. 
The  hydrocarbon  standard  was 
previously  dropped  by  F.PA  because 
there  are  no  health  effects  from 
hydrocarbons  at  the  level  of  the 
standard.  Hydrocarbons  have  been  used 
as  an  indicator  for  ozone,  for  which  the 
standard  is  retained. 

The  public  is  advised  that  this  action 
will  be  effective  November  26, 1984. 
However,  if  we  receive  written  notice 
October  26.  1984  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  this  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  this  action  and 
establishing  a  comment  period. 

Under  Section  307(1)  of  the  Clean  Air 
Act.  petitions  for  review  of  this  action 
must  be  filed  in  the  United  States  Court 
of  -Appeals  for  the  appropriate  circuit  by 
60  days  from  date  of  publication.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  Sec.  307(b](2]). 

Under  5  U.S.C.  605(b).  I  certify  that 
SIP  approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Lead. 
Incorporation  by  reference. 
Dated:  September  19, 1984. 

This  rulemaking  is  issued  under  the 


authority  of  Section  110  of  the  Clean  Air 
Act  (42  U.S.C.  7410). 
William  D.  Ruckelshaus. 

Adminislrvtor 

Note. — Incorporation  by  reference  of  the 

Slate  ImpifmenlHlion  Pl.m  for  the  Sidle  of 
South  Dakold  was  approved  by  the  Uirector 
of  the  Federal  Regi.ster  on  July  1. 1984. 

PART  52— [AMENDED] 

Title  40  CFR  Part  52  of  the  Code  of 
Federal  Regulation  is  amended  as 
follows: 

Subpart  OO— South  Dakota 

1.  In  Section  52.2170  paragraph  (c)(10) 
is  added  as  follows: 

§  52.2170    Identification  of  plaa 
»         *         *         *         • 

(c)  •   •   * 

(10)  On  May  4,  1984.  the  Governor 
submitted  a  plan  revision  for  lead  and 
repealed  the  hydrocarbon  standard, 

im  Doc.  8+-25S00  Filed  »-25-«:  8:45  am) 
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40  CFR  Part  81 

(A-6-FRL-2681-1I 

State  of  Arkansas;  Designation  Areas 
for  Air  Quality  Planning  Purposes 

AGENCY:  Environmental  Protection 
.ALgency. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  purpose  of  this  notice  is 
to  approve  the  State  of  Arkansas 
Department  of  Pollution  Control  and 
Ecology  (ADPCEl  May  3.  1984.  request 
to  change  Pulaski  County's  existing  non- 
attainment  designation  for  ozone  to 
attainment.  The  revision  was  submitted 
in  order  to  satisfy  the  requirements  of 
Section  107  of  the  Clean  Air  Act  (C.AA) 
and  40  CFR  50.9. 

EFFECTIVE  DATE:  This  action  is  effective 
on  November  26,  1984  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  EPA 
Region  6,  Air  Branch  (address  below). 
Copies  of  the  State's  submittal  may  be 
examined  during  normal  business  hours 
at  the  following  locations; 
U.S.  Environmental  Protection  Agency, 

Region  6.  Air  Branch,  1201  Elm  Street. 

Dallas.  Texas  75270 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

EPA  Library,  401  M.  Street,  SVV.. 

Washington.  D.C.  20460 


I'he  Office  of  the  Federal  Register.  1100 

L  Street,  NW,  Room  8401, 

Washington,  D.C.  20460 
Arkansas  Department  of  Pollution 

Control  and  Ecology,  Air  Division. 

8001  National  Drive.  Little  Rock, 

Arkansas  72209 

FOR  FURTHER  INFORMATION  CONTACT: 

[ill  Lyons,  State  Implementation  Plan 
Section.  Air  and  Waste  .Management 
Division.  EPA.  Region  6,  1201  Elm  Street, 
Dallas,  Texas  75270.  (214)  767-^9832. 
SUPPLEMENTARY  INFORMATION:  On  May 

3.  1984.  the  ADPCE  submitted  a  State  " 
Implementation  Plan  revision  requesting 
redesignation  of  Pulaski  County  to 
attainment  for  ozone.  EPA  dev'eloped  an 
evaluation  report'  based  on 
conformance  with  criteria  from  the 
Clean  Air  Act,  as  amended,  Section 
107(d)(5):  40  CFR  50.9.  National  primary 
and  secondary  ambient  air  quality 
standards  for  ozone:  and.  April  21,  1983 
Policy  Memorandum — Section  107 
Designation  Policy  Summary,  This 
evaluation  report  is  available  for 
inspection  during  normal  business  hours 
at  the  EPA  Region  6  Office  and  the  other 
addresses  listed  above 

A  county  may  be  redesignated  to 
attainment  if  the  following  three 
conditions  have  been  met;  (1)  In  eight  (8) 
consecutive  quarters,  the  ambient  ozone 
standard  has  not  been  exceeded.  (2)  at 
least  75%  data  capture  has  been 
achieved,  and  (3)  a  control  strategy 
demonstrating  attainment  has  been 
developed  and  implemented. 

For  Pulaski  County,  the  ozone 
standard  has  not  been  exceeded  in  the 
eight  (8)  consecutive  quarters  for  1982 
and  1983.  Based  on  the  National 
Aerometric  Data  Bank  Quick  Look 
Report,  there  are  no  exceeded 
exceedances  of  the  ozone  standard  for 
Pulaski  County.  EPA  review  verified  the 
data  capture  figures  (greater  than  75*  ) 
reported  by  the  ADPCE  in  its 
redesignation  request.  The  State  had 
also  developed  and  implemented  an 
F'PA  approved  control  strategy 
(Regulations  for  the  Control  of  Volatile 
Organic  Compounds)  which 
demonstrated  attainment  of  the 
standard  for  ozone  (August  15.  1980 — 45 
FR  54336). 

Since  all  conditions  have  been  met  for 
the  years  1982  and  1983.  EPA  is 
redesignating  Pulaski  County  from  non- 
attainment  to  attainment. 

Since  this  action  is  considered  to  be 
non-controversial  and  routine.  EPA  is 
approving  it  without  prior  proposal.  The 
action  will  become  effective  60  days 
from  the  date  of  this  Federal  Register 


'Evaluation  Report  for  Redesignation  of  Pulaski 
County.  Arkansas  lo  Allainment  for  Ozorvp  lOal. 
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notice.  Howevo'.  if  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  critical  commentB.  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  ruieniaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  26.  -1984.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).l 

Pursuant  to  the  provisions  of  5  U.S.C. 
6G5(b),  I  hereby  certify  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  only  approves  State 
actions.  It  iniposes  no  new  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  section 
107(d)  of  the  Clean  Air  Act.  as  amended 
42  U.S.C.  7407(d). 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations,  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  September  19,  1984. 
Williani  D.  Ruckelshaus. 

Administrator. 

PART  81— (AMENDED) 

Subpart  C  of  Part  81  of  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  In  §  81.304  Arkansas,  the  attainment 
status  designation  table  for  Oxidant  (O,) 
is  amended  by  revising  the  designation 
for  Pulaski  County  from  "does  not  meet 
primary  standards"  to  "cannot  be 
classified  or  better  than  national 
standards."  The  amended  portion  of  the 
Arkansas  O,  Table  for  Section  81.304 
reads  as  set  forth  below. 

§81.304    Arkansas. 


Arkansas— 0, 

Designated  Araa 

Does  not  meet 
pnmarv  standards 

Catmolbe 

classified  o< 

better  thar 

nabonaJ  standarOs 

AQCn  016 

P'Jaski  County    .. 



• 

• 

.  X. 
.X. 

f^vrmndei  at  AQCf^ 

•                              • 

• 

(Sec.  107(d)  of  the  Clean  Air  Act.  as  amended:  (42  U.S.C.  7407(d))). 
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40  CFR  Part  81 
IA-S-FRL-M7»-51 

Designations  of  Areas  for  Air  Quality 
Planning  Prooesa;  Attainment  Status 
Designations:  Ottio 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 


:  On  October  5, 197a  USEPA 
designated  portions  of  Sunmiit  County. 
Ohio,  as  not  attaining  the  primary 
National  Ambient  Air  QuaUty  Standards 
(NAAQS)  for  Solfur  Dioxide  (SO.)  (See 
43  FR  45993).  Siibsequetitly,  the  United 
States  Court  of  Appeals  for  ttie  Sixth 
Circuit  overtimed  a  portion  of  USEPA's 
nonattajnanent  desifsation  of  Summit 
County  and  remanded  it  to  the  Agency 
for  farther  development  of  the  record. 
This  action,  in  response  to  the  Cmrrt's 


remand  and  requests  from  the  State  of 
Ohio  and  PPG  Industries.  Inc., 
designates  part  of  that  area  of  Summit 
County  affected  by  the  remand  as 
attainment  for  SO2. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  October  26, 1984. 
ADDRESSES:  Copies  of  the  redesignation 
request  and  the  supporting  air  quality 
data  are  available  at  the  following 
addresses: 

US  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  S.  Dearborn  Street, 
Chicago,  Illinois  60804 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  361 
East  Broad  Straet,  Columbus,  Ohio 
43216 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Debra  A.  Marcantonio  (312)  886-6068. 
SUPPt^MENTARY  INFORMATION:  Under 
Section  107(d)  of  the  Clean  Air  Act  (the 


Act),  the  Administrator  has  designated 
the  NAAQS  attainment  status  for  each 
area  of  every  state.  See  43  FR  8962 
(March  3,  1978)  and  43  FR  45993 
(October  5, 1978).  These  area 
designations  may  be  revised  whenever 
the  data  warrants. 

On  October  5,  1978,  USEPA 
designated  two  primary  nonattainment 
areas  for  Sulfur  Dioxide  (SO2)  in  Summit 
County.  Ohio.  On  September  30. 1980. 
the  United  States  Court  of  Appeals  for 
the  Sixth  Circuit  overturned  USEPA's 
designation  of  Summit  County  and 
remanded  it  to  the  Agency  for  futher 
development  of  the  record.  (See  PPG 
Industries.  Inc.  v.  Cos  tie.  630  F.  2d  462 
(6th  Cir.  1980).]  Although  the  Court 
accepted  USEPA's  use  of  computer 
dispersion  modeling  to  determine  the 
attainment/nonattainment  status  of 
Summit  County,  it  remanded  the 
designation  to  USEPA  because  the 
proper  modeling  analysis  had  not  been 
included  in  the  administrative  record  at 
the  time  of  USEPA's  action.  The 
analysis  consisted  of  remodeling 
voluntarily  undertaken  by  the  Agency  to 
correct  data  base  errors.  The  remodeling 
was  completed  by  the  time  of  the  final 
attainment  status  designations  (October 
5,  1978),  but  was  not  explicitly  included 
in  the  record  for  the  promulgation.' 
USEPA  was  satisfied  that  the  modeling 
analysis  supported  the  original 
nonattainment  status  designation  and 
has  included  the  remodeling  analysis  in 
the  record  of  today's  rulemaking  action. 

Since  the  October  5, 1978  attainment 
status  designation,  new  data  have 
become  available  that  support  a  revision 
of  the  original  nonattainment  area 
boundaries.  On  December  30, 1981,  a 
request  to  designate  part  of  Summit 
County  as  attainment  for  SO2.  among 
other  things,  was  submitted  to  USEPA 
on  behalf  of  PPG  Industries,  Inc.  (PPG). 
On  May  17. 1982,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  also  requested  that  USEPA 
redesignate  a  portion  of  Summit  County 
as  attainment  for  SOj.  PPG's  request 
was  based  on  both  Section  307(d')[7){B) 
of  the  Act  and  Section  4(d)  of  the 
Administrative  Procedure  ActfAPA). 
Because  Section  307(d)(7)(B)  applies 
only  to  certain  enumerated  actions,  not 
including  designations  under  Section 


'  USEPA's  remodeling  and  tience.  the  Court's 
remand,  applies  only  to  one  area  in  the  center  of 
Summit  County  Todays  action  only  concerns  the 
portion  of  thai  area  surraurxling  (he  flPC  laoHi^ 
The  other  area  affected  by  the  Court's  remand  is 
being  addressed  in  ■  leparate  action.  A  second 
area,  in  the  Northwest  corner,  was  designated 
nonattainment  on  the  basis  of  USEPA's  modeltng 
for  the  Cleveland  metropolitan  area.  This  modeling 
was  included  in  the  onginat  record,  and  is  not 
directly  affected  tiy  today's  notice. 
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107(d)  of  the  Act,  USEPA  treated  the 
request  as  a  petition  for  revision  of  a 
rule  under  Section  4{d)  of  the  APA  (5 
U.S.C.  553(e).]  (See  Oljato  Chapter  of  the 
Navajo  Tribe  v.  Train,  515  F.2d  654  (D.C. 
Cir.  1975),  and  WEPCO  v.  Costle,  715 
F.2d  323,  325  (7th  Cir.  1983).)  On  July  7. 
1982,  USEPA  responded  to  PPG's 
petition  (47  FR  20572)  and  agreed  to 
reconsider  the  nonattainment 
designation  for  a  portion  of  Summit 
County.  USEPA  indicated  that  it  would 
take  action  on  the  designation  after  it 
had  had  an  opportunity  to  review 
OEPAs  redesignation  request  for 
Summit  County. 

USEPA's  Redesignation  Policy 

USEPA's  redesignation  criteria,  which 
arc  summarized  in  an  April  21, 1983, 
memorandum  "Section  107  Designation 
Policy  Summary"  from  Sheldon  Meyers, 
Director  Office  of  Air  Quality  Planning 
and  Standards  and  a  December  23, 1983, 
memorandum  "Section  107  Questions 
and  Answers"  from  G.T.  Helms,  Chief 
Control  Programs  Operation's  Branch, 
include  the  following  requirements:  (1) 
The  most  recent  eight  consecutive 
(lii.irttTs  of  f|ii,)lil\  assured 
representative  ambient  air  quality  data 
plus  evidence  of  an  implemented  control 
strategy  that  has  been  federally 
approved  or,  |2)  the  most  recent  four 
(lii.irtcrs  of  rc,)res('ntalive  nioMitoriii"' 
data  showing-no  violations  and  a 
reference  modeling  analysis  showing 
that  the  basic  SIP  control  strategy  is 
sound  and  is  responsible  for  the  recent 
air  quality  improvenient. 

USEPA's  Review  of  Monitoring  and 
Modeling  Data 

Along  with  its  redesignation  request, 
OEPA  submitted  ambient  air  quality 
data  collected  during  1981  at  eight 
monitoring  sites  around  the  PPG 
Barberton  plant.  USEPA  has  determined 
that  the  monitoring  network  provides 
adequate  spatial  resolution  in  the 
vicinity  of  PPG,  the  dominant  source  in 
the  Barberton  area.  The  network  was 
designed  using  all  available  relevant 
modeling  and  monitored  data,  as  well  as 
consideration  of  on-site  meteorology. 
These  data  indicate  that  the  maximum 
impacts  from  PPG  are  expected  to  occur 
in  the  northeast  quadrant  within  2 
kilometers  (km)  of  the  plant.  As  a  result, 
several  monitors  were  located  within 
this  area.  Two  monitors  were  sited  on  a 
radial  extending  to  the  north,  two  on  a 
radial  to  the  northeast,  and  three  on  a 
radial  to  the  east.  The  use  of  multiple 
monitors  within  2  km  on  radials  in 
multiple  directions  provides  good  spatial 
coverage  of  the  expected  high 
concentraton  area.  An  eighth  monitor, 
located  slightly  more  than  1  km  to  the 


southwest,  was  established  primarily  for 
background  purposes. 

The  1981  data  show  that  the  highest 
second  high  24-hour  average 
concentrations,  recorded  at  PPG 
Pumphouse  and  Barberton  High  School, 
are  325  and  307  micrograms  per  cubic 
meter,  respectively,  reported  as 
midnight-to-midnight  "block"  averages.* 
All  ambient  monitoring  data  and 
modeling  studies  indicate  that  the 
constraining  standard,  in  this  case,  is 
the  24-hour  standard.  Ambient 
monitoring  data  further  indicate  no 
violations  of  either  the  3-hour  or  annual 
NAAQS. 

Because  only  four  quarters  of  data  are 
available  from  the  eight-station  network 
near  the  PPG  Barberton  plant  (and  no 
emission  reduction  data  is  available), 
these  1981  data  are  not  sufficient  by 
themselves  to  support  a  redesignation  to 
attainment.  However,  the  extensive  1981 
monitoring  network  showed  that  the 
higher  constraining  concentrations 
occurred  at  Barberton  High  School  and 
PPG  Pumphouse.  sites  which  have  been 
in  operation  for  at  least  three  years. 
Thus,  the  eight-station  network,  in 
addition  to  providing  at  least  four 
quarters  of  qualify  assured  data, 
demonstrate  the  "worst-case" 
representativeness  at  the  monitoring 
sites  where  more  than  eight  quarters  of 
data  are  available.  In  addition,  in  1982 
and  1983  the  Barberton  High  School 
monitor  recorded  no  violations  of  the 
SOj  NAAQS. 

It  should  also  be  noted  that  in  the  last 
twelve  months  PPH  Industries.  Inc.,  has 
shutdown  the  majority  of  its  operations 
at  its  Barberton  plant.  This  shutdown 
has  resulted  in  further  reduction  of  SO» 
emissions  in  the  Barberton  area. 

In  addition  to  the  monitoring  data, 
USEPA  considered  dispersion  modeling 
analyses  performed  by  USEPA  and  PPG, 
the  latter  was  submiftedd  to  USEPA  by 
OEPA  on  August  27, 1982.  These 
analyses  demonstrate  that  the  status 
quo  and  allowable  emission  levels  will 
protect  the  NAAQS.  USEPA's  review  of 
the  modeling  analyses  is  discussed  in 
detail  in  the  Technical  Support 
Documents  available  at  the  regional 
USEPA  Office  listed  in  the  AOONESSES 
section  of  this  notice. 

Consequently,  the  1981  data  from  the 
eight-station  network  together  with  the 
multi-year  record  from  Barberton  High 

'USEPA  tet  forth  iti  policy  on  the  u«e  of 
midnighl-to-midnight  block  averagei  and  running 
averaget  for  implementation  of  the  SOi  NAAQS  m 
a  memorandum  from  Kathleen  N.  Bennett.  Aattatant 
Administrator  for  Air.  None,  and  Radiation,  to 
Valdai  V.  Adamkua.  Regional  Adminiitrator. 
Region  V  entitled.  "Uae  of  Running  Averagea  for 
Determining  Compliance  with  the  24-hour  Sulfur 
Dioxide  Standard.  [March  24. 19B2]. 


School  and  the  PPG  Pumphouse 
monitoring  site  as  well  as  the  modeling 
data  and  status  quo  and  allowable 
emissions,  support  the  redesignation  of 
the  area  surrounding  the  PPG  Barberton 
plant  in  Summit  County  to  attainment 
for  SO,. 

On  November  23. 1982,  USEPA 
proposed  to  designate  a  larger  portion  of 
Summit  County,  Ohio  as  primary 
nonattainment  for  SOi  and  the  following 
area  as  attainment  for  SOi: 

North — Interstate  76 
East — Route  93 
South — Vanderhoof  Road 
West — Summit  County  Line 

Six  comments  requested  that  the 
entire  County  be  designated  attainment. 
The  comments  raised  questions  about 
the  compliance  status  of  SOj  sources 
located  in  the  remaining  nonattainment 
area  of  the  County.  On  July  17. 1984.  (49 
FR  28888)  USEPA  proposed  to  designate 
the  remaining  portion  of  Summit  County 
affected  by  the  court  remand  as 
nonattainment  and  to  redesignate  the 
remaining  portions  of  the  County  as 
attainment.  USEPA  will  address  those 
portions  of  Summit  County  in  a  separate 
final  rulemaking  action. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  "This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  Sec.  307fb)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations.  Air 
pollution  control.  National  Paries, 
Wilderness  areas. 

(Sec.  107(d]  of  the  Act  at  amended  (42  U.S.C 
740(d))) 

Dated:  September  19. 1984. 

William  D.  RuckeUwus. 

Administrator. 

PART  ai— DESIQNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURlk)SES 

Part  81  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

§•1.336    (AiiMnd«d] 

1.  Section  S  81.336  is  amended  by 
revising  the  Table  for  Ohio  Sulfur 
Dioxide  and  by  adding  footnotes  2  and  3 
as  follows: 
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Ohio— SuLFu«  Dtoxtoe  (SOj) 


Oatignaiad  ara 


Does  not  m«ei 

pomary 

standards 


Dow  not  rne«< 

secondary 
standatls 


Cannoi  be 
dassrtwd 


than 
^4allonal 
Standaids 


Sumnw 
Araa  boundad  by  Iha  loioirwng  tews— Nortti— InMrsuie 
7«.  East    noam  99.  South— vandartioo)  Rd..  attest— 
SiapiMI  County  taa. 

Ana  boundKl  by  ths  tolowng  timt  Nonx— Batu  Rd..  (48 
■•SI  to  Routs  8.  Route  8  north  lo  Bwkiof  Rd  .  B«kn>  Rd 
MSI  to  oowny  ina.  East— Summn/Ponags  Coumy  lm«, 
South— inMrstot*  76  to  Routt  03.  Route  93  aowtti  to 
Route  619.  Route  619  east  to  county  line.  West- 
SunwTW/IMeikia  County  tna 

The  remandei  ol  summrt  County 


X'.... 


'  This  area  remans  undesagnaMd  al  the  bme  as  a  result  ol  a  Sutth  C*ciM  Court  remand 
'  The  area  was  no!  atlectad  by  the  court  remand 


It'll  Dec  M-^2S3aD  Filni  9-25-M.  8:45  am( 

■nijwo  coQg  ffm  f»  m 


40  CFR  Part  81 

I  Docket  Na  lOTPA-tS;  A-S-FRt-ZCSS-l  | 

Designation  of  Areas  for  Air  Quafity 
Planning  Purposes;  Approval  of 
Redesignatlon  of  Attainment  Status 
for  tne  Commonwealth  of 
Pennsylvania 

AGENCY:  EnvironmenlaJ  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMAJrr:  This  notice  announces  the 
Administrator's  approval  in  changing 
the  air  quality  designation  for  Area  #4 
within  Allegheny  County.  Pennsylvania 
from  does  not  meet  primary  standards 
lo  does  not  meet  secondary  standards 
for  Total  Suspended  Particulates  (TSP). 

This  change  is  based  on  eight 
consecutive  calendar  quarters  of  air 
quality  data  showing  primary 
attainment. 

DATES:  This  action  will  be  effective  on 
November  26, 1984,  unless  notice  is 
received  by  October  26, 1984.  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Glenn  Hanson,  al 
the  EPA.  Region  III  address  shown 
below.  Copies  of  the  request  for 
redesignation  may  be  examined  during 


normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency 
Region  III,  Air  Programs  Branch, 
Curtis  Building — 6th  and  Walnut 
Streets.  Philadelphia,  PA  19106, 
ATTN.  Patricia  Gaughan  (3 AMI  1 J 
Bureau  of  Air  Quality  Control. 
Pennsylvania  Department  of 
Environmental  Resources,  Fulton 
Bank  Building,  Third  and  Locust 
Streets,  Harrisburg,  PA  17120.  ATT.N: 
Gary  L.  Triplett 
Allegheny  County  Health  Department. 
Bureau  of  Air  Pollution  Control,  301 
Thirty-Ninth  Street,  Pittsburgh,  PA 
15201.  ATTN:  Roger  C.  Westman. 
f  OR  FURTHER  INFORMATtON  CONTACT: 
Michael  C.  Giuranna  at  the  EPA  Region 
III  address  shown  above  or  telephone 
(215)  597-9189. 

SUPPLEMENTARY  INFORMATION:  The 
Pennsylvania  Department  of 
Environmental  Resources  has  submitted 
to  the  U.S.  Environmental  Protection 
Agency  (EPA)  a  request  for 
redesignation  of  Area  «4  within 
Allegheny  Couoty  to  does  not  meet 
secondary  standards  for  TSP  under 
Section  107  of  the  Clean  Air  Act  and  40 
CFR  Part  81.  Area  ^4  is  part  of  the 
Southwest  Pennsylvania  Intrastate  Air 
Quality  Control  Region  (AQCR). 

The  air  quality  data  for  the  first 
quarter  of  1982  through  the  fourth 
quarter  of  1983  from  Allegheny  County's 


two  monitoring  sites  in  Area  #4,  named 
Flag  Plaza  and  Pittsburgh  8,  show  no 
primary  violations  of  the  TSP  air  quality 
standards.  The  improvement  in  air 
quality  in  Area  «4  is  due  to  the  genera! 
improvement  of  industries  upwind  of  the 
area.  These  improvements  resulted  from 
an  EPA  approved  SIP  strategy  for  the 
area.  Since  the  primary  air  quality 
standards  for  TSP  have  been  attained 
for  the  last  eight  quarters,  this  area  is 
being  redesignated  to  "does  not  meet 
secondary  standards"  in  accordance 
with  Section  107  of  the  Clean  Air  Act 
and  EPA  policy  requirements  for  Section 
107  redesignations. 

EPA  has  examined  the  air  quality  data 
collected  from  the  sites  used  to 
demonstrate  primary  attainment  and 
found  that  the  data  was  collected  in 
accordance  with  all  EPA  requirements. 
Accordingly,  EPA  is  approving  the 
Department's  request  for  redesignation 
to  primary  attainment. 

EPA  is  today  changing  the  Section  107 
attamment  status  designation  for  Area 
=4  within  Allegheny  County  to  "does 
not  meet  secondary  standards"  for  TSP 
without  prior  proposal.  The  public  is 
advised  that  this  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice.  However,  if  notice  is 
received  within  30  days  from  today  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  a  subsequent  notice  will 
be  published  before  the  effective  date. 
This  subsequent  notice  will  withdraw 
the  final  action  and  begin  a  new 
ruiemakmg  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Conclusion 

The  Administrator's  decision  to 
approve  the  redesignation  was  based  on 
a  determination  that  it  meets  the 
requirements  of  Section  107  of  the  Clean 
Air  Act  and  40  CFR  Part  81,  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes. 

§81.339    (Amended] 

As  a  result  of  EPA's  decision  to 
approve  this  redesignation,  40  CFR  Part 
81,  §  81.339  is  amended  by  revising  entry 
V. (B)(1)(c)  to  read  as  follows: 


JMI 
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Pennsylvania— TSP 


Dmgnatw)  am* 


Does  not 

m»m  primary 

tiandartli 


DOM  not 

meal 
tacondary 


Carmo*  bs 


Banet  tttan 

national 


(A)  •  •  • 

(B)  ADaghany  County  A»  Bann 

(1)  •  •  • 

(b)'  •  • 

(c)  McKaaa  ftock*  Bndga  to  Iha  Bmwgriam 
Bntga   on   iha   Ohs   and   MonongaKati 

Ri»ar». 


_....x 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b).  the 
Administrative  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  60  days  from 
today.  This  action  may  not  be 
challenged  later  in  proceedingt  to 
enforce  its  requirenaents  (See  Sec 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areaa.  Intergovernmental 
relations. 

(Sec.  107  of  the  Qesn  Air  Act  (42  U.S.C. 
7407)) 

Dated:  AufusI  27.  t9M. 
Willian  D.  Ruckekkau*, 

Administrotor. 

\yK  Doc.  B4-2S5«  PtM  t-2S-»k  k4S  am) 
BIUJNO  CODE  (SCO-aO-M 


40  CFR  Part  1«0 

IPP  4E3034,  4E2tt1,  3E2914/ReM;  FBL- 
2674-81 

Pesticide  Programs;  Tolerances  and 
Exemptions  From  Tolerances  for 
Pesticide  Chemicals  in  or  on  Raw 
Agricultural  Commoditiea;  Certain 
Pesticide  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  These  rules  establish 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  various  raw 
agric'ltural  commodities.  These 
regulations,  permitting  maximum  levels 
for  residues  of  the  chemicals,  were 
requested  by  the  Interregional  Research 


Project  and  certain  State  agricultural 
experiment  stations. 

EFFECTIVE  DATE:  Effective  on  September 
26,  1984. 

ADDRESS:  Written  objection*,  identified 
by  the  document  control  number  (PP 
4E3034.  4E2991,  3E2914/Ree61  may  be 
submitted  to  the:  Hearing  Qerk  (A-110), 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  St.  SW,  Waahington,  D.C 
20460. 


FOR  FUflTNBI  MRMSUTION  CONTACT: 

By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  D.C  204ea 

Office  location  and  telephone  number: 
Rm.  716B,  CM  No.  2. 1921  lefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703-557-1192). 

SUPPIXMENTARV  INFORMATION:  EPA 

issued  proposed  rules  establishing 
tolerances  for  certain  pesticide 
chemicals,  published  in  the  Federal 
Register  as  follows,  which  announced 
that  the  Interregional  Research  Project 
No.  4  (IR-4),  New  Jersey  Agricultural 
Experiment  Station.  P.O.  Box  231, 
Rutgers  University.  New  Brunswick.  NJ 
08903,  on  behalf  of  IR-4  and  certain 
State  Agricultural  Elxperiment  Stations 
(AES),  had  submitted  the  following 
pesticide  petitions  (PP). 

1.  PP  4E3034.  (40  FR  291ia  July  18, 
1984).  AES.  Florida.  Proposed  amendir\g 
40  CFR  180.121  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
O.  O-dimethyl-O-p-nitrophenyl 
thiophosphate  (the  saethyl  homolog  of 
parathion)  in  or  on  the  raw  agricultural 
crop  group  Brassica  (cole)  leafy 
vegetables  as  defined  in  40  CFR  180.34(f) 
at  1.0  part  per  million  (ppm). 

2.  PP  4E2991.  (49  FR  29111.  July  18, 
1984).  AES.  Florida.  Proposed  amending 
40  CFR  180.153  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
0.0-diethyI-0-(2-isopropyl-6-methyl-4- 
pyrimidinyl)phosphorothioate  in  or  on 
the  raw  agricultural  crop  group  Brassica 
(cole)  leafy  vegetables  as  defined  in  40 
CFR  180.34(f)  at  0.7  ppm. 


3.  PP  3E2914.  (48  FR  29112,  July  18. 
1984).  AES's  of  Indiana,  Massachusetts, 
Michigan,  North  Carolina,  and 
Washington.  Proposed  amendii^  40  CFR 
180.378  by  establishing  a  tolerance  for 
the  combined  residues  of  the  insecticide 
permethrin  ((3-phenoxy-pheny))Methyl 
3-(2.2-dichloroethenyl)-2.2- 
dimethylcyclopropane  carboxylate]  and 
its  metabolites  3-{2,2-dichloroethenyI)- 
2.2-dimethylcyckipropane  carboxylic 
acid  (DCVA)  and  (3-f>henoxypbenyl) 
methanol  (3-raA)  calculated  as  the 
parent  in  or  on  asparagus  at  1  ppm. 

No  comments  or  requests  for  referral 
to  an  advisory  committee  were  received 
in  response  to  the  notices  of  proposed 
rulemaking. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated  and  discussed  m  the  proposed 
rules.  The  pesticides  are  considered 
useful  for  the  purposes  for  which  the 
tolerances  are  sought.  There  are  no 
regulatory  actions  pending  against  the 
continued  registratiaR  of  the  pesticides. 
Based  on  the  mforaation  provided  and 
evaluated,  the  Agency  has  determined 
that  the  estabbshment  of  the  tolerances 
will  protect  the  public  beslth  snd  are 
established  as  set  forth  below. 

Any  person  adversely  effected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  dociunent  in  the 
Federal  Registet,  file  written  objections 
with  the  Hearing  Qerk.  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9<^- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  IBO 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 
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(Sec.  406(d)(2).  68  Stat.  512  (21  U.S.C. 

34t>a(d)(2))| 

Dated:  September  10.  1984. 
Staven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore.  40  CFR  Pari  180  is 
amended  as  follows: 

1.  In  §  180.121(bl.  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  crop  group  Brassica  (cole| 
leafy  vegetables,  to  read  as  follows: 

§180.121     Parattiion  or  its  nwttiyl 
tKxnolog;  to(«ranc«s  for  residues. 

•  •  •  *  * 

(b)  •   •   • 


Commod«e»  ^^^ 

miHion 


VqgelaDies  lea^  Brssstca  (cole) 


1.0 


2.  in  §  180.153,  by  removing  the 
commodities  broccoli,  brussels  sprouts, 
cabbage.  Chinese  cabbage,  cauliflower, 
coliards,  kale,  and  mustard  greens  and 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  crop  group 
Brassica  (cole)  leafy  vegetables,  to  read 
as  follows: 

§180.153  0,0-D««thyl  0-<2-isopropyl-6- 
mettiyM-pyrimldinyl)  phosphorothioate; 
toierances  for  resklues. 


ConnotMies 

Parts  per 
nnHtor 

•                 • 
BfoccoH    

• 

• 

• 

'07 

Brussels  sprauts 

CabOage          _■ 

>0.7 
•0.7 

'07 
'0.7 
'07 

CaC>t>age.  Owiaw 

• 
Cauliflower 

• 

• 

• 
• 

•                • 
CoHards 

• 

• 

•               • 
KJ* 

• 

• 

• 

Mustard  greens ^ 

Vegetatites  leafy  filrassc*  (cole) 


'  07 

07 


'  [Removed] 

3.  In  §  180.378(b).  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  asparagus  to 
read  as  follows: 

§  180.378    Permethrin;  tolerances  for 

residues. 

•         •         •         •         ♦ 

(bj  •   *   * 


Commodities 


Pans  per 
fTWIion 


Comi|iodities 


ire  Doc  84-2491*  FileiJ'<»-2S-»4:  8:45  sm) 
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Asparagus... 
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40  CFR  Part  180 

IPP  2F2690/R68%  FRL-2681-21 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Dicamba 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
dicamba  in  or  on  soybeans  at  0.05  part 
per  million  (ppm).  soybean  forage  at  0.1 
ppm.  and  soybetin  hay  at  0.1  ppm.  This 
regulation  was  requested  m  a  petition 
submitted  by  the  Velsicol  Chemical 
Corp. 

EFFECTIVE  DATE:  Effective  on  September 
26.  1984 

ADDRESS:  Written  objections  may  be 

submitted  to  the:  Hearmg  Clerk  (A-110). 

Environmental  Protection  Agencv,  Rm. 

3708,  401  M  St.,  SW..  Washington,  D.C. 

20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Robert  ).  Taylor.  Product 
Manager  (PM)  25,  Registration  Division 
(TS-767C),  Environmental  Protection 
Agencv.  401  M  St..  SW..  Washington. 
D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  245,  CM  -2.  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Highwav. 
Arlington,  VA  22202  (703-557-1800). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule  for  dicamba. 
published  in  the  Federal  Register  of  Mav 
9,  1984  (49  FR  19683),  which  announced' 
that  Velsicol  Chemical  Corp.,  341  East 
Ohio  St.,  Chicago,  IL  had  submitted 
pesticide  petition  PP  2F2690  requesting 
establishment  of  tolerances  for  residues 
of  the  herbicide  dicamba  (3,6-dichloro-o- 
anisic  acid)  and  its  metabolite  3.6- 
dichloro-2-hydroxybenzoic  acid  in  or  on 
the  raw  agricultural  commodities 
soybeans  at  0.05  part  per  million  (ppm). 
soybean  forage  at  0.1  ppm,  and  soybean 
hay  at  0.1  ppm. 

The  Agency  received  a  comment  letter 
from  Mr.  Olav  Messerschmidt  of 
Velsicol  Chemical  Corp.  suggesting  that 
the  Agency  revise  its  potential  risk 
calculations  to  reflect  the  proposed  use 
pattern  and  the  known  properties  of 
DM.\A.  In  light  of  (1)  the  rapid 


volatilization  of  DMNA.  (2)  the  rapid 
breakdown  of  DMNA  in  the  presence  of 
ultraviolet  light,  (3)  the  initial  low 
concentration  of  DMNA  found  as  an 
impurity  in  the  dimethylamine  salt 
formulation,  and  (4)  the  long  period  of 
time  between  herbicide  application  and 
crop  planting,  any  potential  for  DMNA 
in  soybeans,  soybean  forage,  or  so^'bean 
hay  is  virtually  nonexistent.  By- 
including  these  additional  factors  it  can 
be  concluded  with  even  greater 
certainty  that  any  potential  risk  posed 
by  the  presence  of  the  DMNA 
contaminant  clearly  presents  no  public 
health  or  safety  concern.  No  further 
comments  were  received  in  response  to 
the  proposed  rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Dicamba  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  It  is  concluded  that  the 
tolerances  would  protect  the  public 
health  and  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objection.  A  hearing  will  be 
granted  if  the  objections  are  legally 
sufficient  to  justify  the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  408(e).  68  Stat.  512  (21  US.C.  346a(e))| 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Diited:  Septemberl2. 1984. 
Steven  Schatzow. 

Director.  Office  of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore.  40  CFR  180.227(b)  is 
amended  in  the  table  by  alphabetically 
adding  and  inserting  the  following  raw 
agricultural  commodities,  to  read  as 
follows: 


§  180.227 
residues. 


Dicamba;  tolerances  for 


(b)  •  •   • 
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Soybean!  

Soyt)««nt,  toragi  . 
Soybeint,  h«y     _ 
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Ot 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6567 

[M-40731] 

Partial  Revocation  of  Secretarial  Order 
of  May  21.  t906;  Montana 

AGENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects  35 
acres  of  land  withdrawn  for  the  Bureau 
of  Reclamation  for  the  Huntley  Project. 
This  action  will  restore  the  lands  to 
surface  entry  and  restore  all  mineral 
interest  to  the  Crow  Tribe  as  provided 
by  the  Act  of  August  14, 1958.  72  Stat. 
575. 

EFFECTIVE  DATE:  October  23. 1984. 

FOn  FURTHER  INFORMATION  CONTACr. 

James  Binando.  BLM  State  Office.  P.O. 
Box  36800.  Billings.  Montaria  59107,  406- 
657-6090. 

8UPPt£MENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Sectioo  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat  2751;  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  May 
21,  1906,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 
Montana  Principal  Meridian 

T.  2  N.,  R.  27  E.. 

Sec.  35,  NE'ANEViSE'/*.  SE'^N'WVi 

NEV4SE'A,  SWy4NEV4SE'/4  and 

SV4SEV4NW^SEV«: 
Sec.  36.  NE'/«SWV,SW'/«NWS<,  and 

S''2SWV4SWV4NW'/4. 

The  area  described  contains  35  acrrs  in 
Yellowstone  County. 

2.  At  8  a.m.  on  October  23, 1984.  the 
public  lands  will  be  opened  to  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
8  a.m.  on  October  23, 1984,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Tbo«e  received  thereafter 
shall  be  considered  in  the  order  of  filing. 


3.  All  mineral  interests  in  the  above 
described  lands  are  vested  with  the 
Crow  Tribe  as  provided  by  the  Act  of 
August  14, 1958  (72  Stat.  575),  and  the 
minerals  in  the  lands  are  owned  by  the 
United  States  in  trust  for  the  Crow  Tribe 
and  leasable  "under  the  laws  and 
regulations  relating  to  Indian  lands." 

Dated:  September  17. 1984. 
Carrey  E.  CamUMn, 
Assistanl  Secretary  of  Che  Interior. 

|FK  Doc  »4-ZS4«  Filed  9-2S-84  «:4S  ami 
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43  CFR  Public  Land  Order  656S 

[1-18880] 

Partial  Revocation  of  Public  Land 
Order  No.  258a;  Idaho 

agency:  Bureau  of  Land  ManagemenU 
Interior. 

action:  Public  Land  Order 


SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  120  acres 
withdrawn  by  the  Bureau  of 
Reclamation  for  the  Southwest  Idaho 
Water  Management  Study  Area.  This 
action  will  open  the  land  to  surface 
entry  and  mining.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE  October  23,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Lievsay,  BLM  Idaho  State  Office, 
3380  Americana  Terrace,  Boise,  Idaho 
83706,  208-334-1735. 
SUPPLEMENTARY  INFORMATION:  By  Virtue 

of  the  authority  contained  in  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2588  dated 
January  15, 198Z  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

BoiM  Meridian 

T.  1  N.  R.  3  W., 

Sec.  27.  SEViiSWVi,: 
Sec.  28.  E'ASEV». 

The  area  de»crit)ed  contains  a  total  of  120 
acres  in  Owyhee  Cottnty. 

2.  At  9  a.m.  on  October  23, 1984,  the 
land  shall  be  open  to  operation  of  the 
public  land  laws  generally,  subfect  to 
valid  existing  ri^ts,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applicafiont  received  at  or  prior  to 
9  a.m.  on  October  23, 1984,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

3.  At  9  a.m.  on  October  23, 1984.  the 
land  will  be  opened  to  location  under 
the  United  States  mining  laws. 


Appropriatioa  of  lands  under  tbe 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriatioa 
including  attempted  adverse  poMes&ion 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Ddted:  September  17.  1984. 
Carrey  E.  CarruttMta, 

Assistant  Secretary  of  the  Interior. 

I FR  Doc  84-j»«a7  FriW  «-!»-•*;  k46  Mn| 
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43  CFR  PuliHc  Land  Ordv  K99 

IOH-361S1,  OR-3et»2.  Ofl-3S1»3) 

Public  Land  Ordar  No.  6463; 
Correction;  Oregon 

AGENCY:  Bureau  of  Lai>d  Management. 
Interior. 

ACTKHC  Public  Land  Order. 

SUMMARY:  This  order  will  correct  an 
error  in  the  land  discription  of  Public 
Land  Order  No.  6463  of  September  14. 
1983. 

EFFECTWE  DATE:  October  23. 1964. 

FOR  FURTHER  MMRMATION  CONTACT. 

Champ  C.  Vaughan,  Jr..  Oregon  Stale 
Office.  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751:  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

The  land  description  in  Public  Larvd 
Order  No.  6463  of  September  14.  1983,  in 
PR  Doc.  83-25820  published  at  page 
43175,  in  the  issue  of  Thursday. 
September  22. 1983.  is  corrected  as 
follows:  In  the  legal  description  on  page 
43175,  under  T.  3  S.,  R.  6  W..  'Sec.  10, 
NEVsNEV*."  is  corrected  to  read  "Sec. 
10,  NEV4NEy*."  and  "Sec.  15, 
NW  VzNEWi."  it  corrected  to  read  "Sec 
15.  .VWViNEV*." 

Dated:  September  17. 19S4. 
Carrey  E.  Camitbers. 

Assistant  Secretary  of  Che  Interior. 

|H<  Doc  M-254ab  Kll«KJ  A-25-M  •:45  »m| 
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43  CFR  PubNc  Land  Order  6570 
IOfl-15667, 1-181M] 

Public  Land  Order  No.  6391; 
Correction;  Oregon  and  IdaKb 

AOEMCV:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  will  correct  errors 
in  the  land  description,  acreages,  and 
national  forest  designation  of  Public 
Land  Order  No.  6391  of  May  27,  1983, 
EFFECTIVE  DATE:  September  26, 1984. 
FOA  FURTHER  INFORMATION  CONTACT: 
Champ  C.  Vaughan.  Jr.  (Telephone  .503- 
231-6905),  Oregon  State  Office.  Bureau 
of  Land  Management.  P.O.  Box  296.5. 
Portland.  Oregon  97208. 
SUPPI^MENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751;  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

In  FR  Doc.  83-14999  published  at 
pages  25205  and  25206  in  the  issue  of 
Monday,  June  6. 1983.  make  the 
following  corrections: 

On  page  25205.  the  heading  should 
read  "Oregon  and  Idaho;  Transfer  of 
Jurisdiction;  Addition  to  Wallowa- 
Whitman  National  Forest." 

On  page  25205.  the  third  line  of  the 
Summary  should  read  "and  an 
additional  6.353  acres  of  Federal  *   *   *" 

On  page  25205.  the  seventh  line  of  the 
Summary  should  read  "also  become  part 
of  the  Wallowa-Whitman   *    *   *" 

On  page  25205  in  paragraph  2  undor  T. 
6  N..  R.  47  E..  Sec.  21.  as  reads  "£'/-, 
SEV4NWV4,  and  NWy4SWV4"  should 
read  "E'/i,  SEV4NWy4,  and  NE'ASW'A;" 

On  page  25205  in  paragraph  2  under  T. 
30  N.,  R.  4  W.,  Sec.  6.  as  reads  "lots  5, 14, 
15. 18. 19,  and  that  portion  of  lot  4  lying 
within  the  Hells  Canyon  National 
Recreation  Area"  should  read  "lots  4,  5. 
6. 14, 15. 16, 18,  and  19  and  SW'ASE'A;" 

On  page  25205  in  paragraph  2,  the 
acreage  for  lands  in  Idaho  as  reads 
"1.415  acres"  should  read  "1,556.03 
acres  *   *   '" 

On  page  25205,  paragraph  3  should 
read  "Subject  to  valid  existing  rights,  the 
lands  described  in  paragraphs  1  and  2 
that  are  in  Idaho  and  in  T.  6  N.,  R.  47  E., 
W.M.,  Oregon,  are  hereby  made  a  part 
of  the  Wallowa  National  Forest,  and  the 
lands  described  in  paragraphs  1  and  2 
that  are  in  T.  7  S..  R.  47  E..  T.  6  S.,  R.  48 
E.,  and  T.  7  S.,  R.  48  E.,  W.M.,  Oregon, 
are  hereby  made  a  part  of  the  Whitman 
National  Forest.  All  the  lands  described 
in  paragraphs  1  and  2  shall  be 
administered  as  the  Wallowa-Whitman 
National  Forest  and  shall  hereafter  be 


subject  to  all  laws  and  regulations 
applicable  thereto." 

Dated:  beplember  17, 1984. 
Carrey  E.  Carruthars, 

Assislanl  Secretary  of  the  Interior. 

|KR  Dim   B4-25484  Filed  9-2S-M:  8:4S  uml 
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43  CFR  Public  Land  Order  6571 

tES-310231  T 

Revocation  of  Executive  Order  No. 
4963;  Michigan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order, 

SUMMARY:  This  order  revokes  an 
Executive  order  which  withdrew 
approximately  3,500  acres  of  public  land 
pending  a  determination  as  to  suitability 
for  inclusion  in  a  national  forest.  The 
land  was  made  a  part  of  the  Hiawatha 
National  Forest  in  1962.  This  action  will 
open  the  land  to  appropriate  forms  of 
surface  disposition  only  since  the 
Mining  Law  of  1872  does  not  apply  to 
the  State  of  Michigan.  The  land  has 
been  and  remains  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  October  23. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bettie  C.  Coombs.  Bureau  of  Land 
Management,  Eastern  States  Office.  350 
South  Pickett  Street,  Alexandria. 
Virginia  22304.  (703)  235-2855. 
SUPPLEMENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Slat.  2751.  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

1.  Executive  Order  No.  4963  of 
September  17,  1928,  which  withdrew 
3.500  acres  in  Marquette  County,  is 
hereby  revoked. 

2.  The  land  will  remain  under  the 
jurisdiction  of  the  Forest  Service,  in 
accord  with  the  provisions  of  the 
Presidential  Proclamation  of  February 
12,  1931  (land  transferred  to  the 
Hiawatha  National  Forest  by  Executive 
Order  No.  10993  of  February  9, 1962) 

3.  At  8  a.m.  on  October  23,  1984,  the 
land  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
national  forest  land  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8  a.m.  on  October 
23. 1984,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
order  of  filing.  The  land  has  been  and 


will  remain  open  to  the  mineral  leasing 

laws. 

Dated:  Septemt)er  17, 1984. 
Carrey  E.  Carruthers, 

Assistant  Secretary  of  the  Interior 

|FR  Doc  B4-25481  Filed  9-2S-84:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21.  74,  78,  and  94 

(Gen.  Dockets  82-334  and  79-188:  FCC  84- 
3891 

Establishment  of  Spectrum  Utilization 
Policy  and  Amendment  to  Commission 
Rules  Regarding  Digital  Termination 
Systems 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  This  document  contains  the 
Commission's  actions  in  response  to 
Petitions  fur  Reconsideration  filed  in 
Dockets  82-334  (First  Report  and  Order) 
and  79-188  (Second  Report  and  Order) 
both  adopted  September  9, 1983.  These 
Orders  contained  various  Rules 
concerning  the  channeling  plan  for  the 
18  GHz  frequency  band  and  the 
reaccommodation  of  12  GHz  microwave 
links.  This  document  sets  out  changes  to 
some  of  these  Rules  and  also  makes 
various  editorial  corrections. 
EFFECTIVE  DATE:  August  17,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Draper  Campbell  (202-653-8177) 
or  James  Vorhies  (202-653-9097),  Office 
of  Science  and  Technology,  2025  "M" 
Street.  NW..  Washington.  D.C.  20554. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Port  21 

Communication  common  carriers. 
Point-to-point  microwave.  Point-to- 
multipoint  microwave.  Transmission. 

47  CFR  Part  74 

Point-to-point  microwave, 
Transmissions. 

47  CFR  Part  78 

Point-to-point  microwave. 
Transmissions. 

47  CFR  Part  94 

Point-to-point  microwave.  Point-to- 
multipoint  microwave.  Transmissions. 

Memorandum  Opinion  and  Order 

In  the  matter  of  establishment  of  a 
spectrum  utilization  policy  for  the  fixed  and 
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mobile  S('r\ices'  use  of  certain  bands 
between  947  MHz  and  40  GHz.  (Gen.  Doc.  82- 
334)  and.  amendment  of  Parts  2,  21,  74  and  94 
of  the  Commission's  rules  to  allocate 
spectrum  at  18  GHz  for,  and  to  establish 
other  rules  and  policies  pertaining  to,  the  use 
of  radio  in  digital  termination  systems  and  in 
poinl-lo-point  microwave  radio  systems  for 
the  provision  of  digHdl  electronic  message 
•    services  and  for  other  common  carrier, 
private  radio,  and  broadcast  auxiliary 
services;  and  to  establish  rules  and  policies 
for  the  private  radio  use  of  digital  termination 
systems  at  10,6  GHz.  (Gen.  Uoc.  79-188). 

Adopted   August  8.  1984. 

Released:  August  17. 1984. 

By  the  Commission:  Commissioner  Rivera 

Absent. 
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Purpose 

1.  In  this  Memorandum  Opinion  and 
Order  we  are  considering  the  issues 


raised  in  the  Petitions  for 
Reconsideration  filed  in  regard  to  the 
Reports  and  Orders  in  the  above  two 
captioned  proceedings.  Since  the  issues 
raised  in  the  petitions  relate  in  some 
respects  to  issues  in  both  of  the 
captioned  Dockets,  we  are  addressing 
all  issues  in  this  single  Order.  The 
principal  issues  raised  on 
reconsideration  which  must  be  resolved 
concern  the  channeling  plan  and 
technical  standards  adopted  for  the  18 
GHz  band  and  certain  aspects  of  the  12 
GHz  band  fixed  service 
reaccommodation  procedure. 
Additionally,  we  have  found  it 
appropriate  to  clarify  some  of  the  rules 
adopted  in  the  dockets  and  we  are 
taking  the  opportunity  to  do  so  at  this 
time. 

Background 

2.  On  September  9.  1983,  the 
Commission  adopted  a  Second  Report 
and  Order  in  General  Docket  7»-]88,  48 
FR  50322  (1983)  and  a  First  Report  and 
Order  in  General  Docket  82-334,  48  FR 
50722  (1983).  The  purpose  of  the  Second 
Report  and  Order  in  Docket  79-188  was 
to  provide  spectrum  in  a  segment  of  the 
18  GHz  band  (specifically,  18.36-19.04 
GHz)  for  use  by  private  and  common 
carrier  Digital  Termination  Systems 
(DTS)  and  by  private,  common  carrier 
and  broadcast  auxiliar>  point-to-point 
operations.  The  Second  Report  and 
Order  also  reallocated  part  of  the  10.6 
GHz  band,  previously  allocated 
exclusively  for  common  carrier  DTS,  for 
use  by  private  DTS  and  by  the  private 
operational-fixed  service  for  point-to- 
point  operations, 

3.  The  purpose  of  the  First  Report  and 
Order  in  Docket  82-334  was  to  provide 
spectrum  for  the  reaccommodation  of 
existing  12  GHz  fixed  microwave  users 
who  must  vacate  the  band  in  order  to 
permit  the  implementation  of 
broadcasting-satellite  services.  Also, 
this  First  Report  and  Order  completed 
the  allocation  of  the  remaining  segments 
of  the  18  GHz  band  (17.7-19.7  GHz)  for 
private,  common  carrier,  broadcast 
auxiliary  and  cable  operations. 

4.  The  Commission  has  received 
timely  filed  Petitions  for 
Reconsideration  in  the  above 
proceedings  [First  Report  and  Order  and 
Second  Report  and  Order]  from 
Association  of  Maximum  Service 
Telecasters,  Inc.  (AMST);  Ericsson,  Inc. 
(Ericsson);  Gill  Industries,  and  Western 
Communications,  Inc.  (Gill);  Harris 
Corporation — Farinon  Division  (Harris): 
Hughes  Aircraft  Company — Microwave 
Communications  Products  (Hughes- 
MCP);  M/A-COM,  Inc.  (M/A-COM); 
Microband  Corporation  of  America 
(Microband);  National  Association  of 


Broadcasters  (NAB);  National  Cable 
Television  Assocation,  Inc.  (NCTA);  and 
Tymnet  (Tymnet).  The  issues  raised  in 
these  petitions  can  be  grouped  info  four 
general  categories:  (1)  Digital 
Termination  Systems  (DTS)  at  10.6  GHz. 
(2)  18  GHz  channeling  plan,  (3)  18  GHz 
technical  standards,  and  (4) 
reaccommodation  of  the  12  GHz 
displaced  licensees. 

5.  Timely  filed  Comments  to  the 
Petitions  for  Reconsideration  were 
received  from  Association  of  American 
Railroads  (AAR);  American  Petroleum 
Institute — Central  Committee  on 
Telecommunications  (API);  Cox 
Communications,  Inc.  (Cox);  County  of 
Los  Angeles,  California  (Los  Angeles); 
Daniels  &  Associates,  Inc.,  United 
Artists  Cablesystems  Corporation  and 
United  Cable  Television  Corporation 
(Daniels);  Ericsson;  Harris;  Heritage 
Communications,  Inc.  (Heritage): 
Hughes-MCP;  Magnum  Microwave 
Corporation  (Magnum);  Multimedia,  Inc. 
and  Channel  Two  Television  Company 
(Multimedia);  Satellite  Television 
Corporation  (STC);  and  Utilities 
Telecommunications  Council  (UTC).' 

6.  On  January  16, 1984,  Ericsson, 
Harris,  Hughes-MCP,  M/A-COM,  and 
NCTA  filed  a  Joint  Motion  for  Extension 
Of  Time  in  order  that  they  might  be 
given  additional  time  to  design  an  18 
GHz  channeling  plan  that  would  satisfy 
the  concerns  of  each  of  them  while  also 
meeting  the  objectives  of  the 
Commission  for  the  18  GHz  band.  In 
response  to  this  joint  motion,  the  Chief 
Scientist  adopted  an  Order  Granting 
Extension  Of  Time  to  file  Replies 
(Memo  1939,  Released  January  19. 1984) 
which  extended  time  To  File  Replies  to 
February  2. 1984.  Replies  were  received 
from  AAR,  Ericsson.  Harris,  Hughes- 
MCP,  Gill,  M/ACOM  and  NCTA. 
Included  in  these  replies  was  a 
suggested  "consensus"  channeling  plan 
for  the  18  GHz  band  submitted  by 
Ericsson.  Harris,  Hughes-MCP,  M/A- 
COM  and  NCTA, 

7.  In  order  to  obtain  additional  views 
on  the  18  GHz  consensus  channeling 


'CommenH  were  also  received  from  Hughei 
Communications  Galaxy.  Inc  (Hughe»-CalBx>I  on 
jdnuary  31  19(M.  concerning  the  need  for  planning 
10  ensure  workable  arrangements  for  bwth  satellite 
and  terrestrial  users  m  the  18  GHi  band.  In 
response  to  these  Comments.  API  filed  a  Motion  to 
Strike  Comments  of  Hughes  Communications 
Galaxy  Inc..  slating  that  the  Hughes-Galaxy 
Comments  should  he  dismissed  as  an  untimely  Tiled 
Petition  for  Reconsideration  of  the  Reports  and 
Orders.  RCA  Network  Services.  Inc  (RCA) 
submitted  Comments  in  response  to  the  pleading  of 
Hughes-Galaxy.  As  Hughes  Communications 
Galaxy  comments  were  improperly  filed,  we  have 
treated  Ihem  in  the  nature  of  an  informal  comment 
[rf.  Weslinghouse  Broadcasting  Co..  84  FCC  2d  938. 
939  n  2.  1981  I 


37762   Federal  Rcgisler  /  Vol.  49.  No.  168  /  Wednesday.  September  26.  1984  /  Rules  and  Regulations 


plan,  the  Chief  Scientist  adopted  an 
Order  Requesting  Additional  Comments 
On  Specific  Technical  Matters  In  Re 
Petitions  For  Reconsideration.  49  FR 
7287  (1984).  Comments  on  the  consensus 
channeling  plan  were  received  from 
American  Telephone  and  Telegraph 
Company  {AT&T).  Hughes-Galaxy  and 
NCTA.  Replies  were  received  from 
AT&T:  Citibank,  N.A.  (Citibank): 
Daniels;  Ericsson;  Hughes-Galaxy: 
NCTA;  Multimedia  and  Viacom 
International,  Inc.  (Viacom). 

8.  On  April  5, 1984,  the  Commission 
issued  a  Public  Notice:  Commission 
Suspends  Filing  of  Applications  for  IS 
GHz  Band.  49  FR  14579  (1984),  which 
stated  that  no  new  applications  for 
facilities  in  the  18  GHz  band  would  be 
accepted  for  filing  or  pending 
applications  processed,  pending 
resolution  of  the  outstanding  Petitions 
for  Reconsideration  in  these  two 
proceedings.* 

9.  Since  the  issues  raised  in  several 
petitions  in  each  docket  are  in  several 
respects  interrelated  and  since  some 
petitions  were  addressed  to  both 
dockets,  we  have  decided  to  address  all 
issues  in  this  single  Memorandum 
Opinion  aiwi  Order.  The  issues  are 
discussed  according  to  four  categories: 
Digital  Termination  Systems:  18  GHz 
Allocation  Plan:  18  GHz  Technical 
Standards:  and  IZCHz 
Reacconunodation  Procedure.  Findings 
and  decisions  on  reconsideration  fallow 
immediately  after  the  discussion  of  each 
issue.  Additiosally.  in  reviewing  the 
adopted  rales  we  believe  it  is 
appropriate  to  clarify  some  existing 
rules.  We  are  taking  the  opportunity  at 
this  time  to  make  needed  changes  on  our 
own  motion.  Several  issues  have  been 
raised  in  the  PetitionB  and  Comments 
filed  on  Reconsideration  which  cannot 
be  resolved  in  this  item.  These  issues, 
along  with  more  general  issues  already 


'TheX^Mmainian  kaa  received  levera)  petitions 
asking  for  a  limited  modincation  all  the  luspension 
order  lo  pertnil  the  Commission  to  continue 
accei>tine  and  proceamng  appUcalioin  for  the  point- 
lo-poinl  chameb  la  the  IS  GHz  band  boa  the 
following:  Harris  {Emergency  Petition  for  Relief 
from  Suspension  of  Filing  and  Processing  of 
Applicationt  for  18  CHz  Band  and  far  Expedited 
Action.  April  12. 198»).  Ericsson  (Petition  for 
Emergwcy  Itelief  to  Narrow  Scope  of  IB  CHz 
Suspension  Order  and  for  Expedited  .^cUon.  April 
16.  1964),  and  TOR  Broadcasting  Company  (TORI 
[Petition  for  Relief  from  Suspension  of  Fifing  and 
Processing  of  Applications  for  IB  GHz  Band.  April 
19.  igsi).  In  recponse  to  these  petitions,  (he 
Commission  staff  issued  a  Public  Notice:  Partial 
Relaxation  of  IB  GHz  Band  Suspension.  49  FR  isn  IB 
(1984),  granting  in  part  the  requests  of  Harris. 
Ericsson  and  TOR.  The  effect  of  this  Public  Notice 
was  to  allow  appiicalions  to  be  granted  on  a 
secondary  basis  lo  point-to-poini  systems  which 
may  l>e  approved  pursuant  to  the  revised 
channeling  plan  under  consideration  in  this 
proceeding. 


outstanding  in  Docket  82-334,  will  be 
treated  in  future  phases  of  the  Docket, 
as  noted  in  the  following  discussion. 
Appendix  A  describes  the  various 
alternative  channeling  plans  for  the  18 
GHz  band;  Appendix  B  summarizes  ail 
rule  changes  adopted  by  this  Order  and 
Appendix  C  contains  the  actual  changes 
lo  the  rules. 

Digital  Termination  System  (DTS)  Issues 

Private  DTS  Allocation  at  10.6  GHz 

10.  In  the  Second  Report  and  Order  in 
Docket  79-188,  the  Commission 
reallocated  DTS  channels  4,  7,  9  and  19/ 
20  at  10.6  GHz  (Le..  10.55-10.68  GHz) 
from  common  carrier  use,  in  areas 
where  they  have  not  been  assigned,  to 
private  use  according  to  the  following 
table. 


Cnan- 
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11.  Tymnet,  in  its  Petition,  opposes  the 
immediate  reallocation  of  the  extended 
network  channels  from  common  carrier 
to  private  usage  and  urges  the 
Commission  to  delay  for  18  months  the 
authorization  of  private  use  of  Digital 
Electronic  Message  Service  (DEMS) 
extended  network  spectrum  in  the  10.6 
GHz  band.  It  argues  that  common 
carriers  operating  DEMS  extended 
networks  will  not  be  able  to  fulfill  the 
"Commission's  expectation  of  national 
DEMS  offerings"  due  to  a  lack  of 
spectrum.  Also,  Tymnet  states  that  18 
GHz  spectrum  cannot  be  substituted  for 
that  at  10.6  GHz  for  common  carrier 
purposes  due  to  the  vastly  different 
propagation  characteristics  at  18  GHz. 
Accordingly.  Tymnet  states  that  serious 
cost  penalities  may  be  imposed  on 
extended  network  carriers  that  would 
have  to  use  18  GHz  in  lieu  of  the 
reallocated  10.6  GHz  channels.  Tymnet's 
position  received  no  support  in  the 
Comments  and  Replies. 

12.  On  the  other  hand,  the  M/A-COM 
Petition  states  that  insufficient  spectrum 
has  been  allocated  for  private  DTS 
systems  at  10.6  CHz.  M/A-COM  states 
that  although  DTS  channels  4,  7,  9, 19, 
and  20  were  reallocated  to  private  from 
common  carrier,  very  little  private  use 
will  be  achieved  since  these  channels 
are  no  longer  available  in  any  of  the 
larger  markets.  Thus.  M/A-COM 
proposes  that  the  Commission 
reallocate,  for  private  DTS  use.  the 
spectrum  at  10.550-10.565  and  10,615- 
10.630  MHz.  M/A-COM  states  that 
although  these  bands  were  allocated  for 


point-to-point  operations,  no 
manufacturers  have  produced  point-to- 
point  equipment  for  these  channels  and. 
in  its  opinion,  there  is  little  likelihood 
that  such  equipment  will  be 
manufactured.  Since  there  is  a  demand 
for  private  DTS  systems,  M/A-COM 
feels  this  spectrum  should  be 
reallocated  for  that  use. 

13.  The  Commission  continues  to 
believe  that  the  public  interest  will  be 
served  by  enabling  private  entities  to 
use  DTS  frequencies  in  the  10.8  GHz 
band.  We  note  that  Tymnet  has  filed 
construction  permit  application  for  DTS 
facilities  using  Channel  4  in 
approximately  49  service  areas;  44  of 
these  have  been  granted.  Tymnet  and 
other  common  carries  had  ample  time  to 
apply  for  DTS  facilities  in  as  many  cities 
as  they  believed  necessary  prior  to  the 
time  of  the  Commission  reallocation  of 
the  subject  channels  for  private  use.  We 
believe  that  the  benefits  of  making  these 
channels  available  for  private  use 
outweigh  the  advantages  of  continuing 
to  hold  this  spectrum  for  common  carrier 
use.  In  addition,  we  believe  that  further 
common  carrier  DTS  requirements  can 
be  filled  at  18  GHz,  if  necessary. 
However,  the  eventual  private  need  for 
DTS  channels  at  10.6  GHz  remains 
uncertain  enough  that  we  are  not 
prepared  to  make  an  additional 
allocation  for  private  DTS,  as  proposed 
by  M/A-COM. 

14.  As  of  this  time  the  internodal  link 
allocation  at  10.6  GHz  has  not  been  used 
because  few  of  the  initial  DTS  systems 
are  employing  multiple  nodes.  Other 
bands,  for  which  equipment  is  already 
available,  have  been  used  for  internodal 
links  instead.  DTS  operators  may  have 
need  for  the  spectrum  in  the  future, 
however.  Consequently,  we  will  not 
change  the  DTS  or  the  point-to-point 
allocations  made  in  the  10£  GHz  bands. 

Puint-to-Point  Emission  Mask  for  DTS 
Internodal  Links 

15.  Sections  21.106  and  94.71  of  the 
Commission's  Rules  contain  a  specific 
emission  mask  requirement '  for  10.6 
GHz  DTS  internodal  links.  M/A-GOM 
states  that  with  the  reallocation  of  the 
bands  10.550-10.565  and  10,615-10,630 
MHz  to  other  point-to-point  services,  it 
is  not  clear  whether  the  emission  mask 
specified  in  §§  21.106  and  94.71  for  DTS 
links  continues  to  apply,  since  the  point- 
to-point  services  have  a  different 
emission  mask.  M/A-COM  suggests  that 
the  Commission  should  not  apply  the 
DTS  internodal  mask  to  the  10.6  GHz 


'  Kmission  mask  requirements  generally  refer  lo 
the  Commission's  Rules  for  reducing  power  fa-om 
radio  equipment  on  fre<)uencies  away  from  iJie 
center  of  the  assigned  frequency  of  operation 
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channels  which  can  be  used  for  either 
intemodal  or  other  point-to-point 
operations.* 

16.  The  Commission  agrees  with  M/ 
A-COM  that  it  is  unnecessary  to 
continue  to  have  different  technical 
standards  for  DTS  intemodal  links,  as 
they  operate  identically  to  other  point- 
to-point  systems.  Therefore,  we  are 
modifying  Parts  21  and  94  to  change  the 
emission  mask  and  other  technical 
standards  for  intemodal  links  in  the  10.6 
GHz  band  to  conform  with  the 
requirements  for  other  point-to-point 
links. 

18  GHz  Allocation  Plan  Issues 

Channeling  Plan 

17.  By  the  combined  action  of  the  First 
Report  and  Order  and  the  Second 
Report  and  Order,  the  Commission 
channelized  the  18  GHz  band  (17.7-19.7 
GHz)  in  accordance  with  the  figure 
labeled  "Adopted  Plan"  in  Appendix  A. 
This  plan  provided  for  DTS  systems, 
narrow  band  channels  of  several 
bandwidths  for  various  services,  two 
blocks  of  channels  of  6  MHz  bandwidth 
for  cable  relay  and  other  compatible 
systems,  and  wider  band  channels  of 
several  bandwidths  for  various  services. 

18.  The  Hughes-MCP  Petition  requests 
modification  of  the  18  GHz  channeling 
plan  to  provide  contiguous  spectrum  for 
cable  operations  (i.e..  the  spectrum 
composed  of  6  MHz  wide  channels) 
instead  of  the  two  blocks  of  36  channels 
allocated  in  the  First  Report  and  Order. 
Hughes-MCP  claims  this  would  cause 
no  impact  on  DTS  operations.  To 
accomplish  this.  Hughes-MCP  presented 
an  alternative  channeling  plan  that 
moved  the  cable  relay  blocks  to  the 
upper  end  of  the  band  so  that  they 
would  be  adjacent  to  each  other. 

19.  The  NCTA  Petition  notes  that  in 
cases  where  sufficient  channel  capacity 
could  not  be  accommodated  in  a  single 
block  of  36  channels,  additional  sets  of 
equipment  would  be  needed  for  the 
additional  cluster  of  frequencies  used. 


•  M/A-COM  also  stales  that  it  is  no  longer  clear 
that  a  separate  emission  mask  should  apply  to  DTS 
nodal  and  user  channels  and  suggests  that  the 
poinl-lo-point  emission  mask  in  {§  21  106(al|2)|il 
and  94.n(c)(2)(i)  may  well  be  appropnate  for  DTS 
nodul  and  user  transmitters.  M/A-COM  slates  that 
the  pointlo-poini  emission  mask  is  more  suitable 
for  the  wider  bandwidths  actually  being  used  by 
DTS  transmitters.  On  April  15.  1984.  Local  DiRit'dl 
Distribution  Company  (LDD).  a  subsidiary  of  M/A- 
COM.  filed  a  Petition  for  IVo/Ver  requesting  waiver 
of  §5  21.106(a|  and  21.120  to  permit  the  installation 
and  use  of  DTS  transmitters  which  may  not  meet 
the  emission  mask  specified  in  and  required  by 
8  21  lOOIa).  On  April  23.  1984.  NEC  America.  Inc 
INECl  niod  an  Opposition  to  Pctilmn  for  Waiver 
The  Commission  does  not  feci  that  a  sufficient 
record  has  been  established  to  act  upon  the 
question  of  changing  the  emission  mask  al  this  time. 
This  issue  will  be  addressed  in  8  'ulure  proceeding. 


Tliis  would  result  in  a  cost  mcrease  for 
the  microwave  link.  NTCA  also 
presented  a  channeling  plan  intended  to 
provide  contiguous  frequencies  for  cable 
operations  without  affecting  existing 
users  or  potential  point-to-point  and 
DTS  users. 

20.  The  M/A-COM  Petition  states  that 
the  channeling  plan  adopted  for  point- 
to-point  operations  in  the  18.46  to  18.94 
GHz  portion  of  the  band  will  impose 
unnecessary  costs  because  the  transmit 
and  receive  segments  are  adjacent. 
Because  of  this  lack  of  transmit/receive 
frequency  separation,  very  sharp  filters 
must  be  used.  M/A-COM  argues  that 
this  type  of  filter  is  expensive  and  that 
by  separatmg  the  transmit  and  receive 
segments  less  expensive  filters  could  be 
used.  M/A-COM  suggests  modifying  the 
channeling  plan  to  provide  for  a 
common  transmit/receive  separation  for 
all  point-to-point  operations  in  the  18 
GHz  band  to  further  reduce  equipment 
costs.  M/A-COM  presented  a 
channeling  plan  to  accomplish  this  with 
the  additional  benefit  of  providing 
contiguous  spectrum  for  cable  users. 

21.  The  Comments  of  both  Daniel  and 
Heritage  support  the  need  for  a 
contiguous  set  of  6  MHz  channels  as 
proposed  by  Hughes-MCP.  NCTA  and 
M/A-COM.  Ericsson's  original 
Comments  opposed  the  Hughes-MCP. 
NCTA  and  M/A-COM.  Erisson's 
original  Comments  opposed  Hughes-M/ 
A-COM  and  NCTA  rechanneling  plans, 
stating  that  the  780  MHz  transmit/ 
receive  separation  suggested  by  M/A- 
COM  would  create  more  costs,  not  less, 
because  narrow  band  filters  would  still 
be  required.  Further,  while  the  plan 
proposed  by  Hughes-MCP  and  NCTA 
would  cause  less  impact,  both  plans 
would  requi.f-e  Ericsson  to  redesign  its 
radios  and  those  costs  would  have  to  be 
passed  on  to  the  public. 

22.  Harris,  on  the  other  hand,  states 
that  the  channeling  plan  as  adopted 
does  not  meet  the  objective  important  to 
the  cable  television  interests.  Harris 
also  believes  the  spectrum  used  by 
cable  systems  needs  to  be  contiguous, 
and  thus  some  modification  to  the 
adopted  plan  is  justified.  However, 
Harris  states  the  plans  proposed  in  the 
Petitions  need  some  modification  to 
accommodate  existing  equipment  and 
licensees  and  suggests  a  compromise 
plan. 

Consensus  Plan 

23.  Several  of  the  petitioners  asked  for 
an  extension  of  time  to  file  Replies  so 
that  they  might  design  an  alternative 
plan  which  would  satisfy  the  needs  of 
all  concerned  parties.  The  Commission 
granted  that  request  and.  as  a  result,  an 


18  GHz  consensus  channeling  plan  was 
submitted  during  the  reply  period  by 
Ericsson.  Harris.  Hughes-MCP,  M/A- 
COM  and  NCTA  (Ericsson,  et  al).  These 
entities  claim  that  they  have  devised  a 
consensus  channel  plan  which  they 
believe  will  best  serve  microwave  users 
and  the  larger  public  interest.  They  state 
that  this  consensus  plan  achieves 
significant  advantages  over  the  18  GHz 
channeling  plan  adopted  by  the  First 
Report  and  Order  and  the  Second 
Report  and  Order  These  advantages  are 
that  narrowband  equipment,  i.e.,  using  5. 
10  and  20  MHz  channels,  and  DTS 
radios  can  be  built  with  a  common 
transmit/receive  separation  allowing 
joint  use  of  components — thus  reducing 
costs  to  users.  The  plan  allows  for 
frequency  separations  of  120  MHz  and 
340  MHz  for  the  narrow  band  channels. 
Also,  cable  television  systems  using  18 
GHz  to  deliver  modem  high  capacity 
cable  service  can  do  so  in  a  contiguous 
block  of  6  MHz  channels  up  to  73 
channels;  this  will  mean  lower  cost, 
greater  reliability,  and  higher  quality 
service  to  cable  subscribers. 

24.  The  five  respondents  claim  that 
the  consensus  channel  plan  does  not 
change  the  total  bandwidth  assigned  to 
any  channel  group,  nor  change  the 
impact  on  sharing  with  other  services 
listed  in  the  Table  of  Allocations,  nor 
disrupt  existing  or  prospective  users. 
This  consensus  channeling  plan  is  also 
shovsrn  in  Appendix  A.  labeled 
"Consensus  Plan," 

25.  The  Commission  placed  the 
consensus  plan  on  public  notice  so  that 
interested  parties  would  have  an 
opportunity  to  comment  Comments 
were  received  from  a  number  of  parties 
and  are  discussed  in  the  following 
paragraphs. 

26.  American  Telephone  and 
Telegraph  Company's  (AT&T)  comments 
state  that  the  consensus  plan  offers 
some  advantages  but  also  has  a  serious 
flaw  due  to  its  impact  on  wide  band,  i.e.. 
220  MHz.  chaimel  use.  AT&T  notes  that 
the  introduction  of  DTS  service  in  any 
geographical  area  would  preclude  the 
future  use  of  220  MHz  channels 
numbered  5  and  6  (i.e..  18250/19150  MHz 
vertical  and  horizontal,  respectively)  in 
the  same  area.  AT&T  proposed  its  own 
alternative  channel  plan,  shown  in 
Appendix  A  as  "AT&T  Plan".  This  plan 
would  permit  the  continued  use  of  these 
two  220  MHz  channels  using  the  existing 
pairing  arrangement,  but  it  would  reduce 
the  spectrum  available  for  6  MHz 
channels  by  80  MHz  while  increasing 
the  spectrum  available  for  narrow  band 
channels  by  80  MHz.  AT&Ts  plan 
would  also  reduce  the  separation  of  the 
transmit  and  receive  frequencies  of  the 
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DTS  channels.  The  spectrum  allocated 
to  narrow  band  and  DTS  operations 
would  be  shifted  within  the  16  GH2 
band. 

27.  ATiTs  Reply  states  that  when  it 
filed  its  conunents  to  the  consensus 
plan,  it  understood  that  the  220  N4Hz 
channels  5  and  6  would  be  eliminated. 
However,  NCTA  indicated  that  the 
consensus  plan  would  actually 
reposition  channels  IB  (19590(V)  to 
18450(V)  MHz],  2B  [19590  (H)  to  18450 
(H)  MHz).  5B  (19150  (V)  to  19590  (V) 
.MHz],  and  63  (19150  (V)  to  19590  (V) 
MHz).  By  such  repositioning,  the 
consensus  plan  would  keep  channels  5 
and  6  available  for  wide  band  uses. 
AT&T  maintains  that  this  repositioning 
has  serious  adverse  technical 
consequences,  since  rearrangement  of 
these  channels  would  create  intolerable 
interference  problems  for  the  design  and 
operation  of  high  capacity,  spectrum 
efficient,  multi-channel,  two-way  radio 
relay  systems. 

28.  Ericsson's  Reply  opposes  the 
AT&T  alternative  channeling  plan, 
noting  that  virtually  no  use  has  been 
made  of  the  wide  band  channels. 
Further,  it  believes  that  new  technology 
for  high  capacity  systems,  such  as  fiber 
optics,  makes  it  unlikely  that  demand 
for  these  channels  will  increase  greatly. 
Additionally,  the  AT&T  plan  would  not 
fully  meet  the  objectives  of  the 
consensus  plan. 

29.  The  Commission  agrees  with  the 
petitioners  that  even  though  the  adopted 
channel  plan  is  workable  the  channeling 
plan  at  18  GHz  could  be  improved  to 
provide  a  common  transmit/receive 
separation  for  DTS  and  narrowband 
point-to-point  operations.  In  addition  by 
relocating  one  of  the  220  MHz  channel 
pairs  contiguous  spectrum  can  be 
provided  for  cable  television  operations 
at  the  same  time.  The  Commission 
believes  it  would  be  in  the  public 
interest  to  modify  the  18  GHz 
channeling  plan  that  was  adopted  in  the 
First  Report  and  Order  and  Second 
Report  and  Order  to  provide  these 
benefits.  The  Commission  has  before  it 
two  alternative  plans,  the  Ericsson  et  al 
consensus  plan  and  the  AT&T  plan,  both 
of  which  meet  some  of  these  objectives. 
The  AT&T  plan,  however,  reduces  by  80 
MHz  the  spectrum  available  for  cable 
television  operation  while,  in  return,  it 
provides  only  the  possibility  of  creating 
one  more  usable  220  MHz  channel  pair. 
AT&T  does  not  present  any  particular 
information  as  to  expected  usage  of  220 
MHz  channels  or  as  to  how  AT&T  is 
currently  using  the  band  for  220  MHz 
channel  operations.*  The  channeling 


plan  adopted  in  the  FjrsI  Report  and 
Order  and  the  Second  Report  and  Order 
was  based  partly  on  the  consideration 
of  maintaining  three  220  MHz  channel 
pairs.  However  there  has  yet  to  be  any 
significant  use  of  these  types  of  systems 
and  recent  technical  trends,  for 
example,  the  increasing  use  of  fiber 
optics  for  these  high  capacity 
applications,  would  seem  to  make  their 
future  usefulness  questionable.  Further, 
the  consensus  plan  does  not  eliminate 
this  third  channel  pair,  although  the 
equipment  used  for  the  third  channel 
will  be  more  costly.  The  consensus  plan 
does  allow  the  cable  channels  to  be 
contiguous,  a  significant  improvement 
over  the  adopted  arrangement. 

30.  A  key  element  to  the  Ericsson  et  al 
consensus  plan  is  a  dual  separation 
plan,  i.e..  both  120  MHz  and  340  MHz. 
for  narrow  band  operations  in  the 
middle  portion  of  the  18  GHz  band.  This 
appears  to  be  inconsistent  with  one  of 
the  primary  reasons  for  considering 
modifying  the  adopted  channeling  plan, 
namely  the  expected  equipment  cost 
reduction  which  would  result  from 
having  a  standard  channel  separation 
for  narrow  band  and  DTS  channels.* 
Given  the  cost  savings  indicated  from 
the  340  MHz  separation,  it  is  presumed 
that  all  manufacturers  will  build 
equipment  with  this  frequency 
separation.  On  the  other  hand,  by 
allowing  120  MHz  separated  pairs, 
unpairable  channels  may  result.  This 
situation  could  potentially  result  in  half 
the  total  number  of  channels  being 
unusable  in  some  geographic  areas. 

31.  We  believe  that  the  consensus 
plan,  without  the  provision  for  120  MHz 
frequency  separation,  will  provide  the 
greatest  benefit  in  consoHdating 
spectrum  available  for  cable  relay 
systems  and  providing  uniform 
transmit/receive  frequency  separation 
for  narrowband  point-to-point  and  ETTS 
channels.  This  channeling  arrangement 
is  shown  in  Appendix  A  as  the  "Revised 
Plan." 

32.  The  negative  aspects  of  revising 
the  channeling  plan  for  18  GHz  include 
the  non-compliance  of  Ericsson's 
currently  authorized  eauipment  with  the 
revised  plan  and  the  treatment  of 
applications  already  received  for  DTS 
systems  under  the  adopted  channel 
scheme.  As  described  below  provisions 
have  been  made  to  allow  Ericsson  to 


continue  marketing  equipment  that  is 
not  in  compliance  with  the  existing 
channeling  plan.  The  revised  plan  does 
not  change  this  situation  and  a 
grandfathering  period  will  be 
appropriate  under  the  revised 
channehng  plan  as  well.  The  problem  of 
the  pending  applications  can  also  be 
resolved  without  burdening  the 
applicants  by  using  the  procedure 
described  in  the  following  paragraphs. 
Therefore,  we  are  modifying  the 
channeling  arrangement  for  the  18  GHz 
band  in  accordance  with  the  revised 
plan.  Changes  to  Parts  21,  74.  78  and  94 
to  implement  the  revised  arrangement 
are  contained  in  Appendix  C. 
33.  The  Ericsson  Petition  for 
Reconsideration  and  Request  for  Partial 
Stay  requested  that  a  two  year 
grandfathering  period  be  granted  for 
marketing  18  GHz  equipment  that  does 
not  comply  with  the  frequency 
separation  of  the  channeling  plan 
adopted  in  the  Second  Report  and 
Order.  The  Commission,  in  an  Order 
released  December  6, 1963.  granted 
Ericsson  a  waiver  to  market  equifmient 
that  is  not  in  compliance  with  the 
adopted  charmeling  plan  until  December 
6. 1965.'  In  response  to  the 
Commission's  Order,  Ericsson  submitted 
a  Petition  for  Reconsideration  of 
Waiver  and  for  Further  Relief  on 
January  5, 1984.  Ericsson  requested  a  10- 
year  period  to  market  its  non-complying 
18  GHz  equipment.  Because  of  the 
probability  of  creating  unusable 
channels  by  the  use  of  such  non- 
complying  equipment,  we  beheve  it  is 
inappropriate  to  permit  continued  long 
term  marketing.  We  are,  therefore, 
denying  Ericsson's  request  for  a  10-year 
grandfathering  period.  However,  since 
the  issue  of  marketirig  non-complying 
equipment  has  been  pending  since 
December  1983,  we  think  it  is  equitable 
to  allow  Ericsson  a  full  two  years  to 
continue  market  this  equipment.* 
Therefore  we  will  extend  the  marketing 
period  for  Ericsson's  authorized 
equipment  until  two  years  after  this 
Memorandom  Opinion  ofid  Order  is 
released,  in  lieu  of  the  December  6, 1985 
date.* 


'The  CoRimisRion  data  base  reveals  thai  the  only 
licensee  of  any  220  MHz  channel  systems  is  the 


New  York  Telephone  Company  (an  operating 
company  of  NYNEX)  which  currently  operates  a 
five  hop  system  in  Westchester  and  Rockland 
Counties.  New  York  using  the  channel  pairs  17.B10/ 
19.390  MHz  and  ia,030/ 19.370  MHz. 

'  As  far  as  the  Commission  knows,  the  provision 
for  120  MHz  separated  channels  would  only  be 
useful  for  the  partieular  equipment  now  being 
manufactured  by  Ericsson. 


'  Order  Denying  Request  for  Partial  Stay  and 
Granting  Waiver  in  Part  in  Docket  79-188. 4«  FR 
55740  (1983). 

*We  recognize  that  there  is  little  use  being  made 
of  the  18  Gi  iz  band  at  present.  As  it  is  our  desire  to 
have  equipment  available  to  acconunodate  the  IZ 
Cf  (z  licensees  at  18  GHz.  we  believe  it  is  in  (he 
public  interest  to  allow  equipment  already  in 
production  to  continue  to  be  available  while 
equipment  which  does  comply  with  the  channeling 
plan  is  being  developed. 

'  While  we  are  extending  the  date  for  marketins- 
the  special  licensing  condiuons  imposed  in  the  grant 
of  Ericsson's  waiver  request  remain  in  effect. 
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Pending  DTS  Applications 

34.  The  Commission  currently  has 
pending  about  600  applications  for 
private  DTS  systems  and  about  700 
applications  for  common  carrier 
systems,  which  would  be  operated  using 
18  GHz  band  frequencies.  None  of  these 
applications  has  been  granted.  The 
frequencies  applied  for  in  these 
applications  are  in  accordance  with  the 
provisions  of  the  Second  Report  and 
Order.  Changes  to  the  adopted 
channeling  plan  would  normally  require 
modification  of  these  1,300  pendmg 
applications.  Sections  1.227(b)(4),  1.962 
and  21.23(c)  state  that  if  an  applicant 
amends  the  proposed  operating 
frequency,  such  an  amendment  is  a 
"major  amendment"  and,  thus,  the 
application  would  be  considered  as 
newly  filed. 

35.  With  regard  to  this  point.  Citibank 
in  its  comments  on  the  consensus  plan 
has  stated  that  any  item  reallocating 
spectrum  for  DTS  use  should  make  clear 
that  the  application  process  will  not 
begin  anew  for  the  newly  designated 
channels,  nor  will  pending  DTS 
applications  be  subjected  to  an 
additional  public  notice  period  during 
which  competing  applications  might  be 
filed.  It  contends  that  to  fail  to 
"grandfather"  already  pending 
applications  would  unfairly  penalize 
those  applicants  who  diligently  and 
properly  prepared  and  filed  applications 
in  accordance  with  the  Second  Report 
and  Order.  NCTA  agrees  with  Citibank 
that  if  the  Commission  adopts  the 
consensus  plan,  applications  for  DTS 
frequencies  that  have  already  been  filed 
pursuant  to  the  plan  previously  adopted 
by  the  Commission  should  still  be 
deemed  to  be  valid  and  accepted 
applications  against  which  competing 
applications  may  not  be  filed. 

36.  None  of  the  other  commenters 
objected  to  this  suggestion,  and  we  see 
no  need  to  reopen  the  cut-off  and  public 
comment  periods  with  respect  to  the 
applications  already  received  merely  to 
modify  the  frequencies  to  conform  to  the 
new  channeling  plan.  The  revised  plan 
would  only  have  the  effect  of  realigning 
the  spectrum  previously  allocated,  and  it 
appears  that  the  recharmeling  would  not 
cause  interference  to  the  operation  of 
any  existhng  stations. ""Therefore,  we 
will  modify  pending  applications 
received  prior  to  the  release  of  this 
Memorandom  Opinion  and  Order  in  the 
following  manner: 


"An  analysis  of  the  Commission  s  ddU  busec 
shows  that  no  licen*es  or  construction  permit*  have 
been  granted  for  operations  in  the  affected  band 
segments  of  18.820-18.920  and  19.160-19.280  MHz 
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Note. — The  18  GHi  channels  have  been 
renumbered  so  thai  all  DTS  channel*  are  now 
sequentially  numbered,  starun^  wilh  the  10.6 
GHz  frequencies. 

Sharing  of  the  18  GHz  Band  by  the 
Fixed  and  Fixed-Satellite  Services 

37.  Hughes-Galaxy's  comments  on  the 
consensus  plan  state  that,  with  the  Tiling 
of  its  application  to  construct  and 
operate  a  fixed-satellite  system  in  the 
17.7-20.2  GHz  band,  the  Commission 
must  now  make  provisions  to 
accommodate  this  new  service  by 
planning  workable  arrangements  for 
both  satellite  and  terrestrial  users  in  the 
18  GHz  band.  The  Table  of  Frequency 
Allocations  currently  provides  for 
operation  of  the  fixed-satellite  service  in 
the  18  GHz  band  on  a  co-equal  basis 
with  terrestrial  services  and  Part  25  of 
the  Rules  contains  a  coordination 
procedure  for  shared  band  use  by  the 
services.  Hughes-Galaxy  proposes  that  a 
portion  of  the  18  GHz  band  should  be 
allocated  exclusively  for  fixed-satellite 
operations  in  order  to  avoid  the  need  to 
coordinate  individual  earth  stations  and 
to  insure  users  on-site  access  to  its 
satellite  system.  Hughes-Galaxy  states 
that  the  pubhc  interest  concerns  raised 
regarding  shared  use  of  the  18  GHz  band 
must  be  addressed  prior  to 
implementation  of  any  channel  plan  for 
terrestrial  microwave  use  of  the  band. 

38.  AT&T  contends  that  if  the 
Commission  determines  that  it  is 
appropriate  to  investigate  the  issue 
Hughes-Galaxy  raises  with  respect  to 
the  sharing  of  the  18  GHz  spectrum  by 
the  fixed  and  the  fixed-satellite  services. 
the  Commission  should  do  so  in  a 
separately  established  proceeding 
designed  to  explore  that  issue  fully. 
AT&T  is  opposed  to  Hughes-Galaxy's  a 
priori  solution,  i.e..  splitting  the  18  GHz 
band  to  guarantee  fixed-satellite  access 
to  exclusive  spectrum. 

39.  Ericsson  claims  that  Hughes- 
Galaxy  has  not  presented  evidence  in  its 
filings  as  to  why  its  proposal  could  not 
have  been  presented  at  any  time  eariier 
during  the  reconsideration  phase  of 
these  proceedings  or  even  in  the  original 
phases  of  these  proceedings.  Thus,  it 
feels  that  the  Hughes-Galaxy  comments 
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are  procedurally  deficient  and  shooM 
not  be  considered. 

40.  Harris  also  opposes  consideration 
of  the  Hughes-Galaxy  comments  as 
being  beyond  the  scope  of  the  Order 
requesting  additional  comments  only  on 
the  consensus  chanaeling  plan.  It 
believes  the  Commission  should  proceed 
with  implementing  the  fixed  service  in 
this  band,  leaving  the  fixed-satelkts 
proposal  for  a  later  decision  that  might 
include  some  sharing  of  spectrum  at  18 
GHz.  In  the  meantime.  Harris  states,  the 
public  interest  requires  spectrum  for 
terrestrial  fixed  users  because  of  the 
disruptive  loss  of  the  12.2-12.7  GHx 
band  to  DBS. 

41.  While  we  agree  that  the  Hughes- 
Galaxy  comments  are  procedurally 
deficient,  and  raise  points  not  entirely 
properly  at  issue  in  the  reconsideration 
phase  of  this  proceeding,  we  have 
considered  them  in  light  of  their 
potential  significance.  Under  the  present 
allocation,  which  we  are  not  disturbing, 
the  entire  18  GHz  band  is  shared  among 
the  fixed  (terrestrial)  and  various 
satellite  services.  TerrestriaJ  users 
expected  in  the  near  future  will  include 
many  of  the  12  GHz  licensees  who  must 
be  re  accommodated  after  vacating  thai 
band  for  DBS,  as  well  as  cable  and 
broadcast  auxiliary  users  seeking  to 
distribute  FM- video  and  users  of  DTS. 
Hughes-Galaxy  asks  that  the 
Commission  maintain  the  possibility  of 
a  set  of  frequencies  exclusively  for 
fixed-satellite  service  within  the  band. 
This  request  could  be  met  by  delaying 
licensing  of  terrestrial  stabons  in  part  of 
the  band  or  placing  a  condition  od 
licenses  issued  in  the  band  pending  a 
further  allocatioa  for  satellite  use  of  the 
band.  However,  we  lack  a  sufficient 
basis  or  record  to  dday  licensing  and 
the  uncertainty  attendant  on  a 
conditioned  license  would  be  an 
unreasonable  burden  on  ttte  displaced 
12  GHz  licensees,  cable  end  broadcast 
auxiliary  licensees  and  other  terrestrial 
users  for  whom  the  IB  GHr  band  is 
allocated.  We  believe  that  the 
channeling  plan  described  above  must 
be  implemented,  at  this  time,  to 
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accommodate  immediate  demand  for 
spectrum  by  terrestrial  services. 

Multipoint  Distribution  Service  Return 
Links 

42.  The  Microband  Petition  asks  for 
reconsideration  of  §  21.901  and  21.903, 
that  require  all  return  channels  to 
terminate  at  only  the  Multipoint 
Distribution  Service  (MDS)  transmitting 
location.  Because  of  different 
propagation  characteristics  at  18  GHz, 
Microband  claims  that  a  single  hop  link 
will  not  be  adequate  in  many  cases. 
Microband  requests  that  the  rules 
should  be  made  flexible  enough  to 
permit  a  licensee  to  either  establish 
multiple  links  dedicated  to  a  subscriber 
or  to  establish  local  collection  centers. 
These  centers  would  receive  return 
messages  from  multiple  subscribers  and 
trunk  them  to  a  desired  terminating 
point,  which  may  not  necessarily  be  that 
of  the  MDS  transmitter. 

43.  Microband  also  requests 
reconsideration  of  the  requirement  that 
these  18  GHz  return  links  be  licensed 
under  Part  21  point-to-point  rules.  It 
claims  that  the  additional  time  and 
expense  involved  in  conducting 
frequency  coordination  for  each  link 
may  seriously  limit  the  viability  of  two- 
way  MDS  systems.  It  suggests  that  MDS 
return  links  from  user  locations  should 
be  handled  like  return  links  from  a 
DEMS  user  station  to  a  nodal  station. 
Accordingly,  it  desires  to  be  licensed 
like  a  DEMS  operator,  in  that  a  DEMS 
licensee  may  install  as  many  user 
stations  as  it  desires,  up  to  an 
authorized  maximum,  without  additional 
Commission  authorizations. 

44.  Hughes-MCFs  comments  state 
concern  about  the  proposal  by 
Microband  for  relaxed  coordination 
requirements,  i.e.,  clearing  a  channel  for 
a  whole  geographic  area  rather  than  on 
a  link-by-link  basis,  for  18  GHz  MDS 
return  links.  Hughes-MCP  goes  on  to 
state  that  it  appears  that  Microband  is 
requesting  de  facto  exclusive  use  of  a 
channel  in  a  given  geographical  area  by 
treating  the  return  links  as  an  omni- 
directional service.  It  points  out  that 
even  with  an  extensive  set  of  return 
links  in  a  metropolitan  area,  it  still  may 
be  possible  for  other  users  to  reuse  the 
same  point-to-point  channels  in  the 
same  area  when  the  paths  involved 
have  sufficient  angular  separation. 

45.  We  believe  that  MDS  return  links 
can  appropriately  be  implemented  using 
point-to-point  channels  in  the  18  GHz 
band.  We  do  not  believe  that  providing 
explicit  frequencies  for  MDS  return  links 
is  necessary.  As  Microband  points  out, 
the  conHguration  using  18  GHz  links  will 
probably  be  more  complex  than  a  single 
return  channel  per  out-bound  channel. 


This  could  mean  more  than  one 
frequency  would  have  to  be  made 
available  for  each  MDS  operation. 
Because  point-to-point  spectrum  in  the 
18  GHz  band  is  coequally  available  to 
Parts  21,  25,  74,  78  and  94  licensees, 
users  must  coordinate  their  usage  with 
all  other  licensees  and  applicants.  We 
believe  that  individually  coordinated 
links  will  not  only  ensure  equitable 
access  but  will  improve  spectrum 
utilization  over  the  long  run.  Thus,  we 
believe  it  wou!d  be  inappropriate  to 
permit  un-coordinated  operations  or  to 
make  area-wide  assignments  of  18  CHz 
point-to-point  spectrum  for  MDS  return 
links.  Microband  has,  however, 
correctly  pointed  out  that  the  language 
of  the  Second  Rt.'port  and  Order 
concerning  the  allowed  use  of  18  GHz 
frequencies  for  MDS  return  links  implies 
that  these  links  can  only  be  terminated 
at  the  MDS  transmitter  site.  We  have 
made  editorial  changes  to  §§21. 901  and 
21.903  to  reflect  the  fact  that  MDS 
licensees  may  use  the  18  GHz 
frequencies  for  return  links  in  any  way 
allowed  in  Subpart  1  of  Part  21 
governing  the  point-to-point  serv'ces. 

18  GHz  Technical  Standards  Issues 

Spectral  Efficiency 

46.  In  the  Second  Report  and  Order 
the  Commission  imposed  a  long  term 
spectral  efficiency  standard  of  1.0  bits 
per  second  per  Hertz  (bps/Hz)  to  be 
effective  December  1, 1988  for  digital 
equipment  operating  in  the  18,360-19,040 
segment  of  the  18  GHz  band.  In  the 
interim,  the  Commission  imposed  a 
standard  of  0.6  bps/Hz,  effective 
immediately. 

47.  Ericsson  contends  that  a  spectral 
efficiency  goal  at  18  GHz  of  1.0  bps/Hz 
imposes  costs  in  terms  of  equipment 
design  without  a  significant  offsetting 
gain  in  spectrum  efficiency.  Ericsson 
believes  it  would  be  more  reasonable  to 
adopt  a  standard  of  0.7  bps/Hz  as  a 
long-term  goal,  at  least  for  medium- 
capacity  radios  providing  up  to  6.3 
Mbps.  The  design  for  its  Mini-Link  18 
transmitter  with  a  0.7  bps/Hz 
performance  accommodates  one  6.3 
Mbps  stream  in  a  10  MHz  channel.  The 
0.7  bps/Hz  performance,  together  with 
the  actual  frequency  stability  achieved 
with  this  unit,  makes  it  possible  to 
transmit  the  6.3  Mbps  in  the  10  MHz  of 
bandwidth  with  some  margin.  There 
would  be  very  little  improvement  in  this 
performance  if  the  equipment  were  to  be 
redesigned  to  meet  the  Commission's 
long-term  spectral  efficiency  standard  of 
1.0  bps/Hz.  For  example,  probably  a 
more  complex  modulation  scheme 
would  be  necessary,  and  it  would  be 
necessary  to  use  bigger  antennas, 


l)()oster  amplifiers,  or  shorter  hops. 
These  adjustments  would  increase  the 
cost  of  the  radio  substantially,  without 
any  meaningful  improvement  in  system 
performance. 

48.  The  Harris  Petition  states  that 
increasing  the  number  of  bps/Hz  per 
channel  does  not  increase  the  number  of 
RF  channels  available,  and  in  fact,  may 
have  a  negative  impact  on  frequency 
reuse.  If  larger  carrier  to  interference 
protection  ratios  are  needed  for  systems 
employing  higher  spectral  efficiencies, 
then  other  uses  of  these  channels  may 
have  to  be  reduced  to  avoid 
interference.  Harris  requests  that  there 
be  no  efficiency  requirement  before 
December  1, 1988.  It  recommends  that 
a^er  December  1,  1988,  the  requirement 
for  bandwidths  of  10  MHz  and  less 
should  be  0.3  bps/Hz;  for  bandwidths  10 
MHz  and  greater,  the  requirement 
should  be  1.0  bps/Hz. 

49.  Ericsson's  comments  oppose  the 
Harris  proposal  of  a  spectrum  efficiency 
standard  of  0.3  bps/Hz,  combined  with  a 
O-Oa'^-o  frequency  stability,  since  these 
standards  would  not  achieve  a 
reasonable  degree  of  frequency 
effici'jncy  in  the  band.  Hughes-MCP's 
comments  state  that  bps/Hertz 
peiformance  is  only  one  small 
component  of  overall  spectrum 
efficiency  and  attempts  to  regulate  this 
one  part  will  frequently  produce 
unfortunate  results,  as  the  several 
Petitions  show. 

50.  The  M/A-COM  Petition  states  that 
the  language  governing  the  change  from 
a  0.6  bps/Hz  efficiency  standard  to  a  1 
bp.s/Hz  standard  on  December  1, 1988 
could  cause  substantial  confusion  and 
unnecessary  costs,  and  therefore  must 
be  clarified.  It  notes  that  there  is  a 
significant  difference  between  the  text 
of  the  Second  Report  and  Order  and  the 
language  actually  adopted  in  the  Rules 
to  implement  the  standard,  i.e.,  the  text 
discusses  stations  authorized  while  the 
rules  refer  to  equipment  installed  and 
operating.  M/A-COM  notes  this 
distinction  is  particularly  important  for 
DTS,  since  a  complete  system  is  likely  to 
be  only  partially  installed  and  operating 
by  December  1, 1988,  even  though  it  will 
be  fully  authorized. 

51.  M/A-CGM  believes  that  the 
December  1, 1988  date  should  not  apply 
to  networks  and  systems  that  are  only 
partially  installed  by  that  time.  It  points 
out  that  under  the  adopted  rules,  new 
DTS  subscriber  stations  installed  after 
December  1, 1988  would  have  to  meet 
the  1  bps/Hz  standard,  even  if  the 
central  node  of  the  system  operates  at 
0.6  bps/Hz.  Thus,  the  rule  would  have 
the  result  of  requiring  technical 
incompatibility  within  the  system. 
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Further.  M/A-COM  requests 
clarification  as  to  wheAer  or  not  the 
spectrum  nse  standard  will  be  applied  to 
18  GHz  DTS  in  the  same  way  that  is 
applied  to  10  GHz  DTS.  aamdy.  that 
frequency  reuse  is  a  pennissiWe  way  to 
satisfy  the  standard. 

52.  We  find  the  manufactoirert 
arguments  persuasive  that  it  will  be 
difficult  to  meet  the  short  term  0;6  bps/ 
Hz  standard  given  the  design  of  existing 
equipment.  Since  we  are  anticipating 
significant  development  of  new  18  GHz 
equipment  over  the  next  few  years,  it 
would  be  reasonable  to  not  require 
manufacturers  to  redesign  existing 
equipment  in  the  near  terra  in  order  to 
meet  the  interim  efficiency  standard. " 
Therefore,  we  believe  that  it  is 
appropriate  to  postpone  the 
implementation  of  a  specific  spectrum 
efficiency  standard  until  198a  Hence, 
we  are  removing  this  requirement  from 
the  rule.'*  We  do  not  find  arguments  for 
loosening  or  delaying  the  1.0  bps/Hz 
standard,  which  becomes  effective 
December  1. 1988,  persuasive.  In  fact, 
based  on  comments  received  in  the 
Reconsideration  Petitions,  we  believe 
that  it  would  be  reasonable  to  apply  the 
future  spectrom  efficiency  standard  for 
digital  systems  to  the  entire  band.  '*  The 
systems  C4>erating  in  the  other  portions 
of  the  band  will  have  wider  bandwidths. 
and  thus  should  be  able  to  meet  the  1.0 
bps/Hz  transmitter  standard,  given  the 
five  year  lead-time. "The  1.0  bps/Hz 
standard,  then,  will  apply  for  all  digital 
equipment  in  the  18  GHz  band  as  of 
December  1. 1988. 

53.  However,  the  issue  of  achievable 
efficiency  for  point-to-point 
communications  for  lower-speed  links 
may  be  of  concern.  For  example,  if  only 
a  low  data  rate  is  required  and  if  the 
minimum  practical  bandwidth  is  5  MHz. 


"Manufacturers  have  pointed  out  that  modifying 
existing  etjiiipment  »d  meet  the  0,6  bpi/Hz  interim 
standard  wosld  caiue  equipment  to  have  to  be 
reauthorized.  This  vnould  also  Rquire  the 
manufacturers  to  meet  the  new  frequency  tolerance 
standard  immediately,  even  though  the  Commission 
currently  allows  msriceting  of  already  autfioriKed 
equipment  not  meeting  tiw  fraquency  tolerance 
standard  until  1988.  Postponing  the  impleinenution 
of  a  digital  efficiency  sUuidaiti  until  1988  wUI  avoid 
this  double  redesign  problem. 

"The  Harris  Petition  requested  a  S-year  period  in 
which  to  market  its  equipnieni  tkat  does  not  meet 
the  0.6  bps/Hz  ipeotral  efficiency  factar.  The 
Commission  stayed  the  spectral  efficiency 
requirement  in  an  Order  in  Docket  79-188,  48  FR 
55741  (isejl.  pending  the  outcome  of  the  Petitions 
for  Reconsideration,  to  allow  marketing  existing 
aulhohzed  equipmeat  ta  the  meantinM!,  Sinoe  we  are 
staying  the  Implementation  of  the  spectral  efTiciency 
requirement  until  196a  Itie  Harris  request  is 
satisfied  in  this  point. 

"The  standard  presently  npplies  only  to  the 
cpnter  portion  of  the  band. 

"  We  make  note  that  some  18  0(4z  equipment 
manufacturers  are  meeting  the  1,0  tip.s/Hz  t>lciiuliird 
on  wider  channel  eqaipmefil  today 


the  1  bps/Hz  standard  may  not  be 
achievable;  or  it  may  not  be  desirable 
from  a  user's  standpoint  because  he  may 
have  to  purchase  capacity  in  excess  of 
his  actual  needs.  This  particular  issue 
may  be  addressed  again  in  further 
phases  of  Docket  82-334.  The  related 
issues  of  comparable  efficiency 
standards  for  other  (non-digital) 
modulation  may  also  be  examined. 

54.  On  the  issue  ef  applying  the  1  bps/ 
Hz  standard  to  new  nodes  on  already 
existing  18  GHz  DTS  systems  after  198a 
we  believe  that  sorae  special  provisions 
are  needed. "  The  construction 
authorization  for  a  DTS  system  is  five 
years.  Since  additional  individual  user 
stations,  which  must  be  technically 
compatible  with  the  already  installed 
nodal  station,  and  nodal  stations  are 
often  installed  some  years  after  the 
initial  facilities,  we  will  allow  any 
facilities  authorized  before  Dec«nber 
1988  to  install  equipment  after  1988 
which  does  not  meet  the  new  standard. 

55.  M/A-COM's  comment  regarding 
frequency  reuse  as  a  means  of  achieving 
the  1  bps/Hz  standard  appears  to 
confuse  the  intent  of  ||  21.122  and  94.94 
with  (  21.511  of  the  niles.  Section  21.511 
requires  that  the  DTS  application 
include  an  overall  frequency  use  plan 
including  the  total  bits/second  per  unit 
bandwidth  used.  Sections  21.122  and 
94.94  establish  a  standard  which  all 
transmitters  must  meet  in  order  to  be 
authorized.  The  1  bps/Hz  standard 
applies  regardless  of  how  the 
transmitter  is  employed  in  a 
comnHinication  system.  We  are  adding  a 
sentence  to  i\  21.122  and  94.91  to  clarify 
that  the  1  bps/Hz  standard  applies 
intjependeni  of  the  antenna 
configuration  employed  or  of  other 
factors. 

Frequency  Tolerance 

56.  In  the  Second  Report  and  Order 
the  Commission  imposed  a  frequency 
stability  standard  of  0.001*  for  DTS 
nodal  transmitters  and  a  standard  of 
0.003%  for  DTS  user  transmitters 
operating  in  the  18  GHz  band.  For  aH 
other  18  GHz  uses,  a  standard  of  0JX)3% 
was  imposed  by  the  Second  Report  and 
Order  and  First  Report  and  Order. 
However,  the  Commission  permitted  the 
continued  marketing  of  existing 
authorized  equipment  (with  a  frequency 
tolerance  of  0.03%)  luitil  December  1. 
1988.  Equipment  put  into  operation  prior 
to  that  date  could  continue  to  be  used 
indefinitely. 

57.  The  Harris  Petition  states  that 
there  is  no  need  to  impose  a  frequency 
tolerance  of  0i»3%  for  the  18.36-19.04 


GHz  band.  It  believes  a  frequency 
tolerance  of  SiMSK  is  a  more  reaUatic 
goal  and  shoirfd  be  an  sb)ecttve  for 
equipment  designers  after  December  1. 
1988  for  the  entire  leGHz  band  (i.e., 
17.7-19.7  GHz).  Harris  contends  that 
tight  freqeency  stabtlity  does  not 
improve  co-ohannel  frequency  reuse. 
Further,  since  ad^aceat  channel  carrier 
to  interference  ratios  for  digitally 
modulated  signals  are  on  tiiae  order  of  0.0 
dB  or  bener,  improving  liability  also  has 
little  effect  on  adjacent  channel  eharing. 
For  analog  modulated  signals.  Harris 
notes  that  the  co-channel  carrier  beat 
interferenoe  determines  co-channel 
sharing  possibiRties.  In  lower  frequency 
bands  such  as  2  or  6  GHt.  higher 
frequency  stabiHty  may  assist  m 
frequency  coordination.  However,  at  18 
GHz  a  0.005%  frequency  stability  wouM 
probably  not  change  the  C/I  ratio 
requirement  for  co-channel  frequency 
coordination.  *• 

58.  While  one  manufacturer  believes 
that  little  spectrum  utilization 
improvement  results  from  requiring  a 
0.003%  tolerance  over  a  0.005% 
tolerance,  we  think  that  in  the  longer 
term  the  tighter  tolerance  will  lead  to 
improved  spectrum  utilization.  Although 
Harris  states  that  they  believe  that  the 
cost  penalty  of  meeting  the  new 
standard  is  significant,  no  coat  data  has 
been  provided  to  us.  We  note  that 
recently  authorized  equipment  meets  the 
tighter  standard.  The  fact  that  existing 
authorized  eqiiipment  can  continue  to  be 
marketed  until  1988  protects 
investments  in  existing  equipmeat 
production  sufficiently  and  this  period 
provides  an  adequate  length  of  time  for 
equipment  redesign.  Therefore,  no 
change  is  necessary  in  the  frequency 
stability  standards  adopted. 

Point-to-Poirrt  Emission  Mash  for  Ports 
74  and  78  Systems 

58.  M/A-COM's  Petition  also  notes 
that  the  Commission  did  not  precisely 
replicate  the  digital  emission  mask 
previou^y  established  in  Part  21  for 
point-to-point  operations  when  i< 
established  similar  provisions  for  the 
emission  mask  for  Part  74  [Seccmd 
Report  and  Order.  Appendix  B,  p.  13) 
and  Part  78  [First  R^jort  and  Order. 
Appendix  B.  p.  17)  for  traasmitters.  In 
particular  §  21.106(a)(2)(ii)  specifies  that 
attenuation  greater  than  56  dB  is  not 
required  for  point -to-point  operations. 
but  this  is  not  included  in  iS  74.S3S<ei(2) 


"10,6  GHz  DTS  systems  are  already  subject  to 
the  1  bps/Hz  requirement,  however. 


"Frequency  stability  also  affects  the  capacity  of 
the  channel  eg.,  a  looser  frequency  statulity  also 
reduces  the  numl>er  of  bp*/Hz  which  can  tie 
achieved.  Therefore,  it  ts  important  thai  Maad«rdt 
covering  these  atpects  of  a  traasmiUer  be 
established  in  concert  with  one  another 
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or  7ai03(c)(2).  M/A-COM  states  full 
compliance  with  the  language  in  these 
sections  of  Parts  74  and  78  would  be 
impossible  with  today's  test  equipment. 
Harris  supports  M/A-COM  on  this 
issue. 

60.  The  Commission  agrees  that  it  is 
not  necessary  for  the  digital  emission 
mask  requirements  for  Parts  74  and  78  to 
be  attenuated  more  than  56  dB.  Parts  74 
and  78  are  hereby  changed  to  be 
consistent  with  the  standards  set  forth 
in  Part  21. 

EIRP  Limit 

61.  In  the  First  Report  and  Order  the 
Commission  imposed  a  maximum 
Equivalent  Isotropic  Radiated  Power 
(EIRP)  of  +50  dBW  for  services  under 
Parts  74,  78  and  94  operating  in  the  18 
GHz  bands.  No  EIRP  limit  has  been 
imposed  for  Part  21  services.  The 
Hughes-MCP  Petition  states  that  the 
EIRP  for  all  18  GHz  band  systems 
should  be  raised  from  +50.0  dBW  to 

+  55.0  dBW.  as  provided  for 
internationally." 

62.  The  Commission  Rules  have 
limited  power  into  the  antenna  for 
microwave  systems.  In  the  bands  above 
10  GHz.  this  limit  is  +10  dBW  for  all 
services.  In  addition  the  Private. 
Broadcast  and  Cable  services  have  had 
an  antenna  output  limit.  EIRP.  imposed. 
An  EIRP  limit  has  also  been  imposed  for 
common  carrier  terrestrial  systems 
operating  in  bands  shared  with  satellite 
services.  In  the  18  GHz  band,  due  to 
propagation  losses,  an  EIRP  of  +55 
dBW  will  provide  for  better  operation 
compared  to  the  current  +50  dBW  limit 
because  larger  antennas  could  be  used. 
As  the  commenters  point  out,  the  +55 
dBW  EIRP  limit  on  terrestrial  systems 
has  been  used  internationally  as  a 
baseline  parameter  for  coordination 
between  fixed  and  fixed  satellite 
services.  In  order  to  be  consistent  with 
the  international  Radio  Regulations,  we 
believe  it  appropriate  to  impose  the  +55 
dBW  limit  for  Part  21  systems  and  to 
raise  the  allowed  EIRP  to  +55  dBW  for 
other  services  in  the  18  GHz  band.  We 
do  not  believe  that  this  higher  limit  will 
substantially  affect  sharing  possibilities 
between  the  fixed  and  fixed-satellite 
services.  Consequently,  the  rules  for 
Part  21.  74,  78  and  94  systems  in  the  18 
GHz  are  modified  to  add  an  EIRP  limit 
of +55  dBW. 


"The  international  Radio  Regulations  specify 
(hat  the  maximuin  EIRP  for  fixed  terrestrial  stations 
in  bands  shared  with  the  fixed-satellite  services 
atxjve  1  GHz  is  limited  to  +  55  dBW  lElRP).  Article 
27.  I  i  2505.  In  addition  there  is  a  limit  of  -t- 10  dBW 
on  power  delivered  to  an  antenna.  Id.  2508.  Limits 
for  the  band  segment  17  7-18.1  GHz.  shared  with 
feeder  links  for  broadcasting-satellites  are  l)eing 
further  studied.  Id.  2511. 


63.  With  the  adoption  of  the  Second 
Report  and  Order  in  Docket  80-739, ", 
§  2.106  {The  Table  of  Frequency 
Allocations)  of  the  Commission's  Rules 
was  modified  to  include  the  domestic 
implementation  of  International 
Footnote  871  by  adopting  United  States 
Footnote.  US254.  This  imposed  a  limit 
on  radiated  power  in  the  band  segment 
18.6-18.8  GHz  of  +  35  dBW  and  limited 
power  into  the  antenna  to  -3  dBW." 
The  changes  listed  in  Appendix  C  aJd 
these  limits,  already  in  effect,  to  Parts 
21,  74,  and  78  and  94  of  the 
Commission's  Rules. 

Minimum  Antenna  Cain  Requirements 

64.  In  the  Second  Report  and  Order 
and  First  Report  and  Order  the 
Commission  imposed  a  minimum 
antenna  gain  of  -t-  38  dBi  at  18  GHz  for 
Category  "A"  antennas.  This  standard 
would  apply  lo  all  point-to-point 
services  requiting  a  Category  "A" 
antenna. 

65.  The  Harris  Petition  recommends  a 
reduction  in  the  minimum  required 
antenna  main  lobe  gain  from  38  dBi  to  36 
dBi.  It  says  the  38  dBi  gain  antenna  may 
prove  too  expensive  to  allow  18  GHz 
DTS  applications  to  become  cost 
effective  alternatives  to  10.6  GHz  band 
assignments.  The  M/A-COM  Petition 
also  requests  the  antenna  gain  standard 
be  reduced  from  38  dBi  gain  to  36  dBi  for 
point-to-point  systems,  since  36  dBi 
antennas  would  be  less  costly. 

66.  We  believe  antenna  performance 
is  a  critical,  and  generally  very  cost 
effective,  element  in  the  efficient  use  of 
the  spectrum.  As  no  substantive  new 
arguments  in  the  form  of  cost  data  from 
antenna  manufacturers  were  presented 
to  justify  a  change  in  the  adopted  rules, 
relaxation  of  the  antenna  standard  is 
not  warranted. 

12  GHz  Reacommodation  Procedure 
Issues 

Continued  Use  of  the  12  CHz  Band  by 
the  Fixed  Service 

67.  In  establishing  the  Direct 
Broadcasting  Satellite  (DBS)  service,^" 
the  Commission  decided  that  sufficient 
spectrum  must  be  made  available 
quickly  to  DBS  if  the  public  interest 
goals  in  authorizing  the  broadcasting- 
satellite  service  in  this  country  are  to  be 


"Anwndmfnt  of  Part  2  of  the  Commission  s 
Rules  Regarding  Implementation  of  the  Final  Ads 
of  the  World  Administrative  Radio  Conference, 
Geneva.  1979.  49  FR  2257  (1984). 

"US254:  In  the  band  18.6-18.8  GHz  the  fixed  and 
mobile  services  shall  be  limited  to  a  maximum 
equivalent  isotropically  radiated  power  of  +35 
dBW  and  the  power  delivered  lo  the  antenna  shall 
not  exceed  -3  dBW. 

"Report  and  Order  in  Docket  80-603.  47  FR  31555 
(1982). 


fully  realized.  The  12  GHz  band  (12.2- 
12.7  GHz)  offered  the  only  means  of 
accomplishing  this  end  since  it  is  the 
only  spectrum  suitable  for  satellite 
communications  for  which  the  necessary 
equipment  would  be  readily  available 
and  in  which  DBS  service  was  already 
authorized  in  the  international  Table  of 
Allocations.  The  Commission 
considered  extensively  the  issues  raised 
by  its  DBS  allocation  action  with  respect 
to  current  users  of  the  12  GHz  band.  The 
Commission  determined  that  this  12 
GHz  spectrum  would  be  available  on  a 
protected  basis  for  DBS  from  the  data  of 
adoption  of  a  Report  and  Order  in 
Docket  82-334.  Licensees  authorized 
after  this  date  would  be  required  to 
protect  operating  DBS  systems  from 
harmful  interference;  however,  licensees 
authorized  as  of  the  date  of  adoption 
would  not  have  to  provide  protection  for 
a  period  of  five  years  and  would  be 
allocated  other  frequencies.  Interference 
could  be  avoided,  or  corrected,  through 
adjustments  in  system  design  or 
technical  parameters,  such  as  use  of  site 
shielding,  power  reduction,  antenna 
improvements  and  rerouting,  as  well  as 
through  changes  in  operating 
frequencies.  The  First  Report  and  Order 
was  adopted  on  September  9. 1983.  thus 
the  five  year  transition  period  ends  as  of 
September  9, 1988. 

68.  The  Harris  Petition  requests  that 
since  it  believes  there  is  no  realistic 
alternative  spectrum  for  many  potential 
12  GHz  applicants,  as  a  minimum,  all 
applications  at  the  Commission  being 
processed  before  the  September  9,  1983 
cut-off  date  established  by  the  First 
Report  and  Order  should  be  granted 
status  entitling  them  to  the  special 
reaccommodation  provisions.  Harris 
also  states  that  there  is  a  need  to 
provide  a  longer  transition  period  than 
five  years  to  vacate  the  12  GHz  band. 

69.  API  comments  support  the  Harris 
position  on  the  need  for  a  longer 
transition  period  and  go  on  to  state  that 
the  Commission  should  continue  to 
license  additional  facilities  in  the  12 
GHz  band  on  a  primary  basis  through 
September  9,  1988.  However,  it  is 
opposed  to  expanding  the  number  of 
stations  eligible  for  the 
reaccommodation  provisions  beyond 
those  stations  licensed  on  or  before 
September  9, 1983. 

70.  In  response  to  the  comments  of 
API,  Harris  states  that  those  links 
licensed  after  September  9, 1983  need 
not  be  accorded  special 
reaccommodafion  rights.  STC  opposes 
providing  primary  status  to  an  expanded 
class  of  12  GHz  users. 

71.  The  principal  of  a  cut-off  date  was 
established  by  the  Commission  in 
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Docket  80-603  when  the  direct 
broadcasting  satellite  (DBS)  service  was 
established  and  was  reaffirmed  by  the 
Commission  during  reconsideration.*' 
We  continue  to  believe,  for  the  reasons 
set  forth  in  the  Report  and  Order  in 
Docket  80-603.  that  the  September  9. 
1983  cut-off  date  for  determining  a  fixed 
licensee's  status  is  appropriate  and  that 
a  five  year  transition  period  will  be 
sufficient  for  12  GHz  band  licensees. 
This  does  not  mean,  of  course,  that  we 
are  insensitive  to  particular 
consequences  of  our  actions,  nor  that  we 
are  unwilling  to  consider  requests  for 
special  relief  where  appropriate.  Where 
auitable  spectrum  is  not  available  in  the 
13  and  18  GHz  bands,  waivers  will  be 
granted,  upon  proper  showing,  to  allow 
use  of  the  6  GHz  band.  See  the 
discussion  below  under  "Access  to  the 
Private  1.8  GHz  and  6  GHz  Bands". 
Taken  together,  these  provisions  should 
provide  appropriate  remedies  for  12 
GHz  licensees  who  must  relocate.  In 
addition,  we  are  mindful  of  our  special 
duty  to  preserve  the  integrity  of  public 
safety  needs.  See.  47  U.S.C.  332(a); 
section  9  of  the  Federal  Communications 
Commission  Authorization  Act  of  1983, 
Pub.  L.  98-214,  97  Stat.  1467;  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission  et  a/..  No. 

82-1926. F.2d. (D.C.  Cir..  July 

24,  1984)  slip  opinion  at  41-42.  In  our 
DBS  Reconsideration  Order,  we 
acknowledged  that  we  have  both  the 
duty  and  the  means  to  address  specific 
safety  problems  created  by  proposed 
relocations  from  the  12  GHz  band.  As 
we  stated,  this  relief  could  include 
acceptance  of  interference  to  DBS 
services  in  specific  locations, 
reimbursement  from  DBS  operators  for 
relocation  costs,  and  extension  of  the 
transition  period.  Accordingly,  our 
decision  here  is  subject  to  the  additional 
caveat  that  special  relief  will  be 
considered  upon  appropriate  request  by 
a  public  safety  entity, 

Reaccommodation  at  13  GHz 

71.  In  the  First  Report  and  Order  the 
Commission  provided  access  to  the  13 
GHz  band  for  displaced  12  GHz  private 
fixed  service  links  licensed  prior  to 
September  9,  1983.  It  provided  a 
channeling  plan  for  use  of  the  12.7-13.15 
GHz  segment  along  with  cable  and 
broadcast  auxiliary  users.  The 
Commission  concluded  in  the  First 
Report  and  Order  that  the  13  GHz  band 
was  technically  and  economically  the 
best  alternative  band  for  the  12  GHz 
fixed  users. 


73.  The  AMST  Petition  states  that 
permitting  the  displaced  12  GHz  private 
operational-fixed  microwave  users  to 
access  the  13  GHz  band  dooms  the 
growth  of  broadcast  auxiliary  services. 
It  states  that  the  13  GHz  band  is  the 
principal  spectrum  where  growth  of  the 
broadcast  auxiliary  services  is  both 
economically  and  operationally  feasible. 
This  spectrum  is  needed  to  support 
electronic  new  gathering  (ENG)  as  well 
as  studio-to-transmitter  link  (STL) 
operations.  AMST  states  that  the  13 
GHz  band  should  only  be  used  as  a  last 
resort,  on  a  case-by-case  basis  and  that 
displaced  12  GHz  users  should  go  to  18 
GHz.  to  channels  at  2.5  GHz  (2500-2690 
MHz),  or  to  other  lower  spectrum  before 
being  permitted  access  to  13  GHz. 

74.  The  Gill  Petition  states  that  the  13 
GHz  band  is  saturated,  containing  83.000 
links  by  the  Commission's  own  count, 
and  thai  introduction  of  the  displaced  12 
GHz  users  will  disrupt  future  growth  of 
cable  systems.  It  believes  the  12  GHz 
users  should  be  encouraged  not  to 
change  frequencies  until  actual 
interference  to  DBS  services  occurs,  and 
then  should  move  to  the  6  GHz  band,  as 
a  first  choice,  or  to  the  18  GHz  band. 

75.  Cox's  comments  support  the 
petitions  of  NAB  and  AMST,  claiming 
that  the  introduction  of  additional  users 
in  the  13  GHz  band  would  only  increase 
the  prospect  of  congestion  and  that  the 
displaced  12  GHz  licensees'  use  of  the 
13  GHz  spectrum  would  be  incompatible 
with  the  broadcast  auxiliary  licensees 
use  of  the  spectrum.  Multimedia's 
comments  also  support  the  Petitions  of 
AMST  and  NAB.  On  the  other  hand,  the 
County  of  Los  Angeles'  comments 
oppose  any  restrictions  on  the  12  GHz 
displaced  licensees'  access  to  the  13 
GHz  band. 

76.  The  Commission  continues  to 
believe  that  sufficient  spectrum  exists  in 
the  13  GHz  band  for  many  of  those 
licensees  who  may  wish  to  use  these 
frequencies  to  replace  12  GHz  systems. 
These  private  fixed  service  links  can 
coexist  with  cable  and  broadcast 
auxiliary  stations  in  the  13  GHz  band." 

Access  to  the  Private  1.8  and  6  GHz 

Bands 

77.  In  the  First  Report  and  Order  the 
Commission  also  provided  access  to  the 
private  6  GHz  band  (6525-6875  MHz)  for 
displaced  12  GHz  links  licensed  prior  to 
September  9. 1983.  The  issue  of  access 
to  this  band  to  accommodate  future 
growth  requirements  and  20  MHz 


"  Memorandum  Opinion  and  Order  in  Docket  80- 
603,  94  FCC  2d  741. 


"  While  the  Commission  is  continuing  its 
examination  of  the  utilization  of  the  13  GHi  band. 
and  other  bands,  il  is  not  possible  to  determine  in 
advance  of  s  specific  engineenng  study  whether  a 
particular  link  can  be  implemented  salisfactonly  in 
a  particular  frequency  band 


channeling  was  deferred  pending 
additional  studies  to  be  presented  in 
Docket  82-334. 

78.  The  Harris  Petition  requests  that 
the  Commission  clarify  exactly  what 
spectrum  is  available  for 
reaccommodation  under  waiver,  as 
discussed  in  paragraph  36  of  the  First 
Report  and  Order,  and  to  be  positive 
about  the  granting  of  waivers  to 
Business  Radio  Service  licensees  and  20 
MHz  channel  users  for  use  of  the  6  GHz 
band. 

79.  The  M/A-COM  Petition  states  that 
increased  sharing  and  wider  channels 
are  needed  at  6  GHz.  It  notes  Business 
Radio  Service  eligibles  and  other  private 
microwave  eligibles  with  long  path 
length  requirements  and  FM  video  (20 
MHz-wide  channel)  transmission 
requirements,  whose  needs  could 
previously  have  been  met  at  12  GHz. 
now  have  no  spectrum  available  to 
satisfy  these  needs.  M/A-COM  says 
that  the  18  GHz  band  does  not  support 
adequate  path  lengths  for  some 
applications.  The  lower  frequency 
private  bands  do  not  currently  allow 
channel  bandwidths  sufficient  for  FM 
video.  It  notes  that  the  Commission  has 
never  before  adopted  a  spectrum 
reallocation  plan  that  would  totally 
deprive  a  user  group  of  the  ability  to 
meet  its  spectrum  needs.  Thus,  M/A- 
COM  recommends  allowing  access  to 
the  6  GHz  band  for  these  types  of  users 
and  suggests  that  it  is  reasonable  to 
impose  a  minimum  path  length 
requirement  on  20  MHz  video  channels 
to  assure  that  shorter  path  lengths  are 
implemented  at  18  GHz  or  higher.  M/A- 
COM  suggests  that  Business  Radio 
Service  eligibles  should  not  be  permitted 
to  use  the  6  GHz  band  for  non-video 
transmission  since  other  business 
service  needs  can  be  met  in  already 
available  bands. 

80.  AAR  opposes  opening  up  the  6  ' 
GHz  band  for  20  Mliz-wide  video 
channels  and  Business  Radio  Service 
licensees  and  states  that  the 
Commission  should  defer  action  on  this 
issue  until  the  congestion  study 
referenced  in  the  First  Report  and  Order 
has  been  completed.  API  and  UTC 
oppose  opening  up  the  1.8  GHz  (1850- 
1990  MHz)  and  6  GHz  bands  to  Business 
Radio  licensees  and  the  introduction  of 

20  MHz  channel  operations  because 
they  claim  the  non-Businesa  Radio 
licensees  need  what  is  left  of  this 
spectrum  to  support  long  term 
requirements. 

81.  Hughes-MCP  states  that  Business 
Radio  Service  eligibles  should  be 
permitted  to  transmit  video  in  the  6  GHz 
band  upon  showing  that  18  GHz  is 
unsuitable:  however,  applicants  should 


.*-i 


a777»  Fadetal  R«gatf  /  Vot.  49.  No.  168  /  Wednesday.  September  26,  1984  /  Rules  and  Regulatkins 


be  permitted  to  use  6  MHz  bandwidth 
vestigal  sideband  AM  modulation  as 
well  as  FM-video  modulation. 

82.  We  believe  that  the  question  of 
providing  additional  access  to  the  1.8 
GHz  and  6  GHz  bands  for  Business 
Radio  Service  use  and  providing  for  20 
MHz-wide  channels  are  part  of  the 
larger  question  of  future  growth  of 
private  services.  In  the  First  Report  and 
Order  we  stated  that  we  might  take 
additional  actions  in  Docket  82-334  in 
the  future  with  regard  to  spectrum  for 
new  private  microwave  systems.  With 
regard  to  Harris'  request  that  the  waiver 
approach  described  in  the  First  Report 
and  Order  needs  to  be  clarified,  we 
believe  that  the  language  in  the  First 
Report  and  Order  describes  the  waiver 
conditions  sufficiently  for  the  staff  to 
make  the  necessary  case-by-case 
determinations. "Therefore  it  does  not 
appear  necessary  to  amplify  the 
conditions  for  the  grant  of  future 
waivers. 

Frequency  Coordmadon 

83.  The  First  Report  and  Order 
requires  that  all  proposed  systems  in  the 
13  GHz  band  be  coordinated  with  other 
users  in  accordance  with  a  uniform 
procedure  that  applies  to  all  services. 

84.  The  AMST  Petition  requests  that 
the  coordination  procedHre  outlined  in 
the  First  Report  and  Order  not  be 
imposed  on  the  broadcast  auxihary 
service  stations  operating  in  the  13  GHz 
band.  It  states  that  there  is  no  need  to 
impose  this  requirement  on  mobile 
electronic  news  gathering  (ENG) 
operations  since  they  are  obligated  not 
to  cause  interference  to  fixed  users.  The 
NAB  Petition  states  that  the  adopted  13 
GHi  frequency  coordination  procedure 
is  unworkable  for  mobile  operations  and 
should  only  be  applicable  to  fixed 
operations.  It  also  notes  that  since 
mobile  stations  are  secondary  to  fixed 
stations  in  the  band  segment  12.7  to 
13.15  GHz,  there  is  no  need  for  a  formal 
coordination  procedure. 

85.  Coxa  comments  state  that  should 
additional  sharing  of  the  13  GHz  band 
be  reaffirmed  by  the  Commission,  then 
the  coordination  procedure  established 
in  the  First  Report  and  Order  must  be 
clarified  and  adjust  to  take  into  account 
mobile  ENG  operations. 


"  Tw«  wantn  h«v«  been  granl«d  to  allow  20 
MHz  wid*  vMa*  and  digrtat  non-Busmess  Radio 
Service  systent  in  the  a  CMz  band,  to  dale.  s«e: 
EXXON  Communicationi  Corporation.  WHK401, 
granted  November  23,  W83.  file  number  707253.  et  al 
and  Slate  of  South  Carolina.  WHK2e«.  granted 
Decmbcr  t.  MSa.  file  nambw  7m54B.  et  al. 
Additionally.  •  waivef  has  been  granted  lo  allow  a 
10  M>lz-w)de  digital  Business  Radio  Service  system 
access  tolheSChfo  barN).  see-  Banco  Popular  de 
Puerto  Rioa.  WNEEin.  uranted  April  27.  ISM.  file 
number  804561.  et  ai. 


86.  The  fact  that  mobile  operations  are 
secondary  to  fixed  operations  at  12.7- 
13.15  GHz  does  not  mean  that  mobile 
operations  should  not  be  required  to 
coordinate  or  announce  their  presence 
to  fixed  operations  with  whom  they  are 
sharing  the  spectrum.  A  more  formal 
coordination  procedure  has  not  been 
required  for  the  exclusive  broadcast 
auxiliary  bands,  1990-2110  MHz  and 
6875-7125  MHz.  because  the  broadcast 
industry  has  been  successful  in 
coordinating  fixed  and  mobile  use  of 
these  bands  among  affected  broadcast 
entities.  However,  the  13  GHz  band  is 
now  shared  among  several  services  and 
we  believe  that  the  presence  of  these 
additional  types  of  users  requires  that 
more  formal  coordination  procedure  be 
followed.  We  believe  the  procedure 
adopted  in  the  First  Report  and  Order  is 
not  burdensome  and,  in  the  absence  of 
demonstrated  problems  with  its 
application,  it  need  not  be  changed. 

Interference  Criteria 

87.  The  Harris  Petition  requests 
clarification  of  the  meaning  of  such 
terms  as  "provided  no  interference  is 
caused  to  operating  Direct  Broadcast 
Satellite  systems"  and  "secondary 
status"  when  referring  to  the  relative 
status  of  DBS  and  fixed  operations  at  12 
GHz.  It  points  out  that  only  "harmful 
interference"  is  defined  in  Part  2  of  the 
FCC  Rules,  and  thus  it  is  unclear  as  to 
what  constitutes  interference  in  this 
instance."  Harris  also  wants  the 
Commission  to  define  harmful 
interference  in  exact  mathematical 
terms. 

88.  STC  supports  the  Harris  request 
that  the  Commission  establish 
interference  criteria  between  the  fixed 
service  and  the  broadcasting-satellite 
service  in  the  12  GHz  band.  However. 
STC  feels  that  this  should  be  done  in  a 
separate  rule  making  proceeding. 

89.  On  the  issue  of  clarification  of 
interference  between  terrestrial  and 
DBS  systems.  Harris  is  correct  in  stating 
that  the  First  Report  and  Order  does  not 
define  precisely  what  the  characteristics 
of  any  allowable  interfering  signal  could 
be  between  these  services.  It  is  the 
Commission's  understanding  that  a 
subcommittee  of  the  FCC  Advisory 
Committee  on  Technical  Standards  for 
Direct  Broadcast  Satellite  (DBS) 
Systems  is  addressing  the  issue  of 


"  Part  2,  as  revised  by  the  Second  Report  and 
Order  in  Docket  80-739.  now  defines  interference  as 
■■|l|he  effect  of  unwanted  energy  due  to»ne»r  a 
combinatiofl  of  emisaiont,  cadi«(ten«,  or  inductions 
upon  reception  in  a  redioeommuntcabon  system, 
manifesled  by  any  performttnce  degradation, 
misinterpretation,  or  )«ss  of  information  wbich 
couid  be  extracted  ii»  the  absenre  of  such  unwanted 
entry.  (RR|' 


interference  to  DBS  receivers  in  the 
12.2-12.7  GHz  band  and  will  be 
developing  related  technical 
standards."  The  implementation  of  such 
standards  will  be  the  subject  of  future 
rule  making. 

90.  The  Gill  Petition  stales  that  if  the 
13  GHz  band  must  be  opened  up  to  the 
12  GHi  users,  then  specific  interference 
standards  (i.e.,  C/I  ratios)  should  be 
established  by  the  Commission.  With 
regard  to  establishment  of  specific 
interference  criteria  for  any  microwave 
band,  the  Commission  believes  that 
industry  is  better  equipped  to  develop 
standards  after  considering  such  issues 
as  required  reliability  and  other  factors. 
The  Electronic  Industries  Association 
(EIA)  has  in  the  past  developed  such 
standards  for  private  microwave 
systems.-*  It  is  the  Commission's 
understanding  that  the  EIA  is  currently 
expanding  the  scope  of  its  effort  to 
include  systems  operating  in  the  13  and 
18  GHz  bands  and  that  this  revision 
should  be  completed  by  the  end  of  1984. 
The  coordination  procedure  adopted  for 
the  13  GHz  band  refers  to  the  EIA 
standards  for  appropriate  interfernce 
criteria. 

Other  issues 

Operating}  Rules  for  31  GHz 

91.  The  M/A-COM  Petition  stales  that 
allowing  uncoordinated  use  of  the  31 
GHz  band  is  urgently  needed.  It  notes 
that  although  there  was  substantial 
support  for  the  proposals  regarding  the 
31  GHz  band  in  the  NPRM  in  Docket  82- 
334,  the  Commission  took  no  action.  It 
requested  that  the  Commission  adopt 
necessary  rules  to  permit  immediate 
access  to  this  band  on  an  uncoordinated 
basis.  M/A-COM  suggests  the  following 
technical  standards  be  imposed:  50  MHz 
channels  with  a  0.03%  frequency 
stability.  No  other  comments  were 
received  on  this  issue.  The  31  GHz  band, 
as  we  indicated  in  the  First  Report  and 
Order,  will  be  addressed  in  a  further 
item.  Therefore  the  Commission  is  not 
taking  action  at  this  time  concerning  the 
31  GHz  band. 

Mobile  Only  Use  in  the  Band  Segment 
13.20-13.25  GHz 

92.  In  commenting  on  the  broad  issue 
of  mobile  ENG  use  at  13  GHz.  the  NAB's 
Petition  for  Reconsideration  re<)uests 
that  the  band  segment  13.20-13.25  GHz 
be  allocated  to  mobile-only  use  and  that 


"Public  Notice:  Establisttmenl  of/nduslry 
Advisory  Commtttet  on  Technical  Standards  for 
DBS  Service.  Memo  6060.  released  August  22,  1963. 

''Electronic  Industries  Association.  Interference 
Criteria  for  Microwave  Systems  in  the  Privote 
Radio  Services.  Telecommunications  Systems 
Bulletin  No  lOD.  August  1983. 
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existing  fixed  operations  be 
grandfathered.  It  contends  this  is  needed 
to  support  a  growing  ENG  requirement 
and  would  be  consistent  with  the 
allocation  for  the  adjacent  band  13.15- 
13.20  GHz. 

93.  The  band  segment  13.20-13.25  GHz 
was  not  at  issue  in  the  First  Report  and 
Order  NAB's  petition  to  reallocate  this 
band  is.  therefore  inappropriate  for 
consideration  here.  We  have  not 
examined  the  merits  of  such  a 
reallocation.  Accordingly  that  portion  of 
the  NAB  request  concerning  13.20-13.25 
GHz  is  being  dismissed  for  the  purposes 
of  this  Memorandum  Opinion  and 
Order  However,  we  will  retain  the  NAB 
petition  as  a  comment  in  the  docket  to 
be  considered  at  the  appropriate  time. 

Rule  Part  ClariHcations  ^  ^ 

Digital  Termination  Systems 

94.  In  our  First  Report  and  Order  in 
Docket  79-188  we  provided  for  two 
categories  of  networks  at  10.6  GHz. 
classified  by  size. "Extended  networks 
consist  of  DTS  facilities  in  30  or  more 
SMSAs.  while  Limited  networks  contain 
29  or  fewer  SMSAs.  The  rules  governing 
Extended  networks  differ  in  several 
ways  from  those  for  Limited  networks. 
The  maximum  period  of  construction  for 
an  Extended  network  is  60  months, 
while  that  for  a  Limited  network  is  30 
months.  47  CFR  21.43(c)  (1).  (2)  and 
94.187  (a),  (b).  The  channel  width  for 
DTS  channels  allocated  for  Extended 
networks  is  5  MHz,  while  it  is  only  2.5 
MHz  for  Limited  networks.  Id. 

§  21.502(a)  and  94.189(a);  see  86  F.C.C. 
2d  at  371-75.  Finally,  to  obtain  a  second 
channel  in  a  given  SMSA.  an  Extended 
network  licensee  must  show  that  it  has 
operated  its  initial  channel  "at  or  near 
capacity,"  while  a  Limited  network 
applicant  majfcsimultaneously  apply  for 
— ^ .  ' 

''  In  this  section  and  the  following  section  entitled 
"Editoiial  Changes  to  the  Rules"  several  rules  are 
being  amended.  These  rule  changes  are  not  subject 
to  the  notice  and  comment  requirements  of  the 
Administrative  Procedure  Act.  5  U.S.C.  553.  Several 
of  these  amendments  are  either  clarifications  of 
existing  rules  or  simply  editorial  changes  to  rules 
previously  amended  in  either  the  First  Report  and 
Order  or  the  Second  Report  and  Order  While  other 
rules  are  being  amended  for  the  first  time  in  these 
proceedings  in  this  Order,  we  find  that  those  rules 
are  either  procedural  or  that  good  cause  exists  to 
excuse  compliance  with  the  Administrative 
Procedure  Act.  S  U.S  C.  5S3(b)  (A)  and  (B).  With 
regard  to  the  latter,  we  note  that  the  changes  are 
minor  and  noncontroversial.  and  in  some  instances 
eliminate  obsolete  provisions  Other  rules  are  being 
amended  in  order  that  they  will  better  reflect 
current  practices. 

"The  First  Report  and  Order  in  Docket  7d-l88 
addressed  only  common  carrier  DTS.  However,  in 
the  Second  Report  and  Order  we  provided  for 
private  use  of  10.6  and  18  GHz  frequencies  for  DTS, 
as  well,  under  rules  similar  to  those  applying  to 
common  carrier  The  discussion  below,  applies  to 
both  common  carrier  and  private  systems 


more  than  one  channel  on  a  showing 
that  the  service  to  be  provided  "will 
fully  utilize  all  spectrum  requested."** 
Id  §  21.502(a)(1)  and  94.189(a)(iii). 

95.  When  we  allocated  the  additional 
spectrum  at  18  GHz,  we  did  so  with  the 
intention  that  assignments  in  that  band 
would  be  "for  all  DEMS  applicants 
regardless  of  the  size  of  any  intended 
network  an  applicant  chooses  to 
construct."  47  CFT?  21.502(a)  and 
94.189(a).  Our  intention  was  to  avoid  a 
dual  system  at  18  GHz;  a  network 
applicant  may  chose  to  fashion  a 
network  of  DTS  facilites  at  these 
frequencies,  composed  of  as  many  or  a 
few  SMSA's  as  desired.  In  addition,  an 
Extended  or  Limited  network  applicant 
or  licensee  may  supplement  its  network 
with  DTS  at  18  GHz  for  one  or  more 
SMSAs.  Such  supplementation, 
however,  must  be  done  in  accordance 
with  the  rules  governing  the  network  to 
be  supplemented.  An  Extended  network 
licensee  who  applies  for  a  second 
channel  at  18  GHz  must  show  that  its 
first  channel  is  operating  "at  or  near 
capacity."**  A  Limited  network  licensee 
or  applicant  who  seeks  to  add  a  second 
channel  at  18  GHz  must  show  that  the 
proposed  service  "will  fully  utilize  all 
spectrum  requested."*'  Of  course,  these 
showings  must  be  made  at  the  time  of 
the  application  for  the  second  channel, 
whether  at  10.6  GHz  or  at  18  GHz.  See 
Motional  Microwave  Interconnect  Co., 
88  F.C.C.  2d  at  1716. 1730  (1982). 

96.  We  note  that  our  rules  are  open  to 
misinterpretation  regarding  the  showing 
needed  in  a  second  channel  application 
by  a  licensee  or  applicant  whose  initial 
network  consists  entirely  of  18  GHz  DTS 
facilities.  If  that  network  contains  30  or 
more  SMSAs,  then  it  is  an  Extended 
network  and  is  governed  by  the 
applicable  rules  for  Extended  networks, 
including  §§21.502  and  94.189(a)(4). 
Conversely,  if  that  network  consists  of 
29  or  fewer  SMSAs,  then  the  network  is 
a  Limited  network  subject  to  all 
applicable  Limited  network 
requirements.  By  refusing  to  designate 
network  requirements  for  18  GHz 
channels,  we  intended  to  permit  each 
applicant  to  decide  for  itself  whether  to 
fashion  an  Extended  or  Limited 


"To  make  such  a  showing,  a  common  carrier 
Limited  network  applicant  'must  at  a  minimum 
specify  the  exact  nature  of  the  servicels)  to  be 
provided  including  both  the  bit  and  band  rate  for 
the  channel  (or  subchannel)  used  to  supply  the 
service  and  an  assessment  of  the  market  demand  on 
a  city  by  city  basis"  National  Microwave 
Interconnect  Co..  88  FCC.  2d  1718.  1730  (1982]. 

••47  CFR  21.502(a)  and  94.189(a).  This  would  be 
true  whether  or  not  the  first  channel  happened  to  be 
in  the  10.6  GHz  or  the  18  GHz  band,  because  it  is 
the  nature  of  the  service  that  governs,  and  not  the 
frequency  of  the  first  channel.  n 

"Id 


network.  It  must,  however,  be  pne  or  the 
other. 

97.  Thus,  the  Commission  will  process 
applications  for  DTS  facilities  at  18  GHz 
in  accordance  with  the  representations 
for  the  applicant  describing  the  network 
with  which  the  proposed  DTS  will  be 
associated.  An  example  will  make  this 
clear.  Assume  that  an  Elxtended  network 
licensee  applies  for  a  number  of  18  GHz 
DTS  facilities,  some  of  which  are 
located  in  the  same  cities  as  DTS 
facilities  in  the  applicant's  10.6  GHz 
network.  To  be  eligible  in  those  cities, 
the  applicant  must  show  that  its  10.6 
GHz  facilities  in  those  cities  are  in  fact 
operating  "at  or  near  capacity."" 
Assuming  that  such  a  showing  is  made 
and  a  construction  permit  is  granted,  the 
maximum  construction  time  for  the  DTS 
facilities  will  be  governed  by  the 
associated  network.  If.  for  example,  the 
applicant  intends  to  supplement  its 
Extended  network  with  the  18  GHz 
facilities,  they  will  be  considered  part  of 
the  applicant's  original  Extended 
network,  and  thus  the  construction 
period  will  be  set  for  some  period  not  to 
exceed  60  months."  If,  on  the  other 
hand,  the  18  GHz  applications  are 
intended  to  constitute  a  separate 
network,  then  the  maximum 
construction  period  will  be  determined 
by  whether  that  network  is  a  Limited  or 
Extended  network,  a  distinction  that 
itself  will  be  determined  by  the  number 
of  SMSAs  in  the  18  GHz  networic." 

98.  Finally,  we  take  this  opportunity  to 
emphasize  that  an  applicant  must  co- 
ordinate its  frequency  use  with  adjacent 
channel  users,  whether  those  users  are 
in  the  point-to-point,  private  DTS  or 
common  carrier  DTS  services.  It  must 
also,  of  course,  co-ordinate  with 
cochannel  users  to  assure  that  harmful 
electrical  interference  is  avoided.  For 
example,  under  §  21.504(c).  an  applicant 
must  include  with  its  application  an 
interference  analysis  demonstrating  that 
there  will  be  no  unacceptable 
interference  with  any  other  existing  or 
previously  proposed  TDS  whose  nodal 
station  is  located  within  80  kilometers 
(50  miles)  of  the  co-ordinates  of  the 


•*  If  the  applicant's  10.8  GHz  network  were  a 
Limited  one.  then  it  would  need  to  show  that  the 
service  it  will  be  providing  "will  fully  utilize  all 
spectrum  "  As  noted,  however,  that  showing  must 
be  a  detailed  and  specific  one  " 

••If  the  10.6  GHz  network  were  a  Limited  one.  the 
maximum  period  for  construction  would  be  30 
months. 

"The  proposed  18  GHz  network  application  must, 
of  course,  contain  all  information  necessar>'  for  the 
granting  of  a  network  authonzalion.  including  that 
information  required  by  {21  15(i)  We  also  note  that 
petitions  filed  by  subsidiary  companies  of 
companies  under  common  earner  control  will  be 
deemed  to  be  filed  by  the  same  applicant. 
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applicant's  proposed  nodal  station.  47 
CFR  21.504(c)  and  94.193(b). 

99.  Sections  94.188(eMi),  94.189(g)  and 
21.502  (b).  (c).  e(i)  aad  (e)(n}  discuss  a 
sequence  for  assigniBg  CTTS  channels.  In 
practice  the  Commissioo  has  not  been 
able  to  follow  this  assignment  sequence 
because  applicants  must  specify  in  their 
applications  the  specific  frequency  for 
which  they  are  applying.  See  National 
Microwave  Interconnect  Co..  88  F.C.C. 
2d  at  1721-24.  Therefore,  these  rule 
sections  are  amended  to  delete  the 
reference  to  assigning  channels  in 
sequential  order.  Section  94.185  is 
modified  to  clarify  application 
submission  requirements.  The  term 
"interconnected"  in  S  94.185(c)  is 
changed  to  "linked"  to  avoid  the 
connotation  of  a  required  connection  to 
the  public  telephone  network. 

Ecfitorial  Changes  to  the  Rales 

RuJe  Part  21 

100.  The  proviaon  of  footnote  US256 
of  the  Table  of  Frequency  Allocations 
are  added  to  (  21.107.  This  footnote 
limits  EIRP  for  ttetions  in  the  ia6-ia68 
GHz  band  to  -»-40dbW. 

101.  When  Part  22  of  our  Rules  was 
created,  several  of  the  provisions  of  Part 
21  became  obsolete  but  were  not 
removed.  We  are  therefore  deleting  from 
§  21.701  paragraphs  (b).  (c).  (d).  (e),  (^ 
(g]  and  (h).  In  addition,  we  are  deleting 
paragraphs  (a),  (b).  (c).  (d).  (e)  and  (f) 
from  5  21703.  These  changes  reflect  the 
fact  that  only  Part  22  Domestic  Public 
Land  Mobile  licensees  are  eligible  to 
operate  Fixed  Systems  on  the  referenced 
frequencies. 

Rule  Part  78 

102.  The  First  Report  and  Order 
inadvertantly  failed  to  amend 
paragraphs  (e)  and  (f)  of  5  78.18  to 
reflect  changes  made  in  paragraph  (a)(4) 
concerning  channels  for  use  with  6  MHz 
amplitude  modulation  (AM).  These 
changes  are  hereby  made. 

Rule  Part  94 

103.  The  Second  Report  and  Order 
inadvertently  deleted  some  wording  in 
S  94.71(b)  which  was  added  as  part  of 
the  Memorandum  Opinion  and  Order  in 


Docket  19671,  4<  FR  32578  (1983).  This 
omission  is  hereby  corrected.  Also  the 
center  frequencies  listed  for  the  13  GHz 
band  in  S  94.93  contained  a 
typographical  error  which  is  hereby 
corrected.  In  addition  editorial  changes 
are  made  to  §  94.63,  94.185,  94.189  and 
94.193  to  delete  obsolete  rule  provisions, 
correct  errors  in  the  rules  previously 
adopted  for  DTS  and  to  re-munber  sub- 
sections. 

104.  Section  94.3  use  the  term 
'Effective  Radiated  Power  (ERP) '  and 

its  associated  definition:  "The  product  of 
the  anterma  power  input  and  the 
antenna  power  gain  in  a  given  direction 
over  that  of  an  isotropic  radiator."  On 
the  other  hand  9  2.1(c)  of  the 
Commission's  Rules  defines  ERP  as 
"The  product  of  the  power  supplied  to 
the  antenna  and  its  gain  relative  to  a 
half-wave  dipole  in  a  given  direction." 
The  difference  between  the  two 
definitions  is  the  reference  antenna 
used,  isotropic  versus  half-wave  dipole. 
The  current  definition  used  for  ERP  is 
correct  in  the  context  of  Part  94. 
However,  to  be  consistent  with  $  2.1(c). 
the  term  ERP  should  be  changed  to 
"Equivalent  Isotropically  Radiated 
Power  (EIRP).  We  are  taking  this 
opportunity  to  amend  §  94.3  to  bring  it 
into  compliance  with  §  2.1  by 
substituting  the  term  EIRP  for  ERP. 

Administrative 

105.  Accordingly,  it  is  ordered,  that 
pursuant  to  the  authority  of  sections  4(i), 
301  and  303(r)  of  the  Conununications 
Act  of  1934,  as  amended,  47  U.S.C.  4(i). 
301  and  303(r).  that  the  PeUtions  for 
Reconsideration  filed  by  Ericsson, 
Harris,  Hughes-MCP,  M/A-COM. 
Microband  and  NCTA  are  granted  in 
part  and  denied  in  part  for  the  reasons 
stated  above. 

106.  Accordingly,  it  is  ordered,  that 
pursuant  to  the  authority  of  sections  4(i), 
301  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  4(i). 
301  and  3G3(r),  that  the  Petitions  for 
Reconsideration  filed  by  AMST,  Gill, 
and  Tymnet  are  denied,  and  the  Petition 
for  Reconsideration  filed  by  NAB  is 
denied  in  part  and  dismissed  in  part,  for 
the  reasons  stated  above. 


107.  It  is  ordered,  that  pursuant  to  the 
authority  of  sections  4(i).  301  and  303(r) 
of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  4{i),  301  and  30air}. 
that  the  Petitions  for  Reconsideration  of 
Waiver  and  for  Farther  Relief,  filed  by 
Ericsson  is  denied  for  the  reasons  stated 
above. 

108.  It  is  ordered,  that  pursuant  to  the 
authority  of  sections  4(i).  301  and  aosfr) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  4(i).  301  and  303(r), 
that  Parts  21,  74,  78  and  94  of  Chapter  1 
of  Title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  specified  in 
Appendix  C.  These  amendments 
become  effective  upon  release  of  this 
Memorandum  Opinfep  and  Order  by  the 
Commission." 

109.  It  is  ordered,  that  pursuant  to  the 
authority  of  sections  4(i],  301  and  303(r] 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  4(i),  301  and  303(r), 
that  the  freeze  on  the  filing  and 
processing  of  applications  for  the  18 
GHz  band  is  lifted  upon  release  of  this 
Memorandum  Opinion  and  Order  by  the 
Commission. 

110.  For  further  general  information 
contact  Donald  Draper  Campbell,  (202- 
653-8177),  or  James  Vorhies,  (202-653- 
9097).  With  respect  to  common  carrier 
issues,  contact  Stephen  Thompson,  (202- 
634-1854):  for  private  radio  issues 
contact  Frederick  Day  (202-634-2443). 

Federal  Communications  Conunission. 
William  Tricarico, 

Secretary. 

WLUNG  CODE  e71»«Mf 


"  Pending  our  contideralkm  of  the  18  GHz  band 
channel  arrangement  tiie  Commiwion  imposed  a 
"freeze"  on  the  acceptance  and  procetaing  of  new 

applications.  See  Public  Notice.  Memo  3401.  April  5. 
1984  Because  we  do  not  wish  to  maintain  the  freeze 
any  longer  than  i»  necessary,  we  find  good  cause  lo 
make  the  rule  amendments  implementing  the 
revised  plan  effective  without  further  delay.  See  5 
L'.S.C.  553(d)l3).  Tttis  will  enable  us  to  end  tt»e 
freeze  and  be^in  accepting  and  processing 
applications  immediately.  Additionally  with  the 
action  taken  in  the  Memorandum  Opinion  and 
Order,  the  petitions  of  Harris.  Ericsson  and  TOR 
requesting  speical  relief  from  the  freeze  on 
application  filing  suspension  (see  footnote  2.  at>ove) 
are  now  moot 
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Appemiix  B.'— Summary  of  Rule 
Changes  Resulting  From  This  Action 

A.  Part  21  Changes 

1.  Section  21.101— Frequency 
tolerance: 

Revised  to  reflect  revised  channeling 
plan  for  the  18  GHz  band.  There  is  no 
change  in  the  frequency  tolerance 
values. 

2.  Section  21.106— Emission 
limitations: 

Modified  to  show  change  of  emission 
limitations  for  10.6  GHz  point-to-point 
links. 

3.  Section  21.107 — Transmitter  power: 
Revised  to  reflect  the  implementation 

of  the  allocation  footnote  US254  limiting 
EIRP  in  the  18.6-18.8  GHz  band  segment 
and  to  add  a  limit  of  -f-55  dBW  in  the 
remainder  of  the  18  GHz  band.  Also  the 
point-to-point  stations  at  10.6  GHz  are 
limited  to  -♦-40  dBW  by  the  allocations 
footnote  US265. 

4.  Section  21.122 — Microwave  digital 
modulation: 

Revised  to  specify  that  this  standard 
applies  to  a  transmitter  and  that  the 
calculation  of  the  bps/Hz  is  independent 
of  the  antenna,  frequency  reuse,  or 
system  configuration.  The  note  applying 
to  the  18  GHz  band  is  modified  to 
remove  the  0.6  bps/Hz  interim  standard. 

5.  Section  21.502 — Frequencies: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band  and  to  indicate 
that  channels  used  for  intemodal  link 
assignments  are  to  be  made  in 
accordance  with  the  provisions  of 
Subpart  1  of  Part  21,  which  apply  to 
point-to-point  operations.  The  channel 
numbers  for  DTS  channels  are  revised 
to  run  sequentially  with  the  DTS 
channels  in  the  10.6  GHz  band. 

6.  Section  21.503— Frequency  stability: 
Revised  to  delete  redundant 

frequency  stability  requirements  for 
DTS  intemodal  links. 

7.  Section  21.507— Radiated  power 
limitation  in  the  10,600-10,680  MHz 
band; 

Removes  separate  emission  restriction 
on  point-to-point  intemodal  links. 

8.  Section  21.701 — Frequencies: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band.  Also  modified 
to  eliminate  provisions  now  covered 
under  Part  22  of  the  Rules. 

9.  Section  21.703— Bandwidth  and 
emission  limitations: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band.  Also  modified 
to  eliminate  provisions  now  covered 
under  Part  22  of  the  Rules. 

10.  Section  21.901— Frequencies: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band  and  to  clarify 
that  licensing  of  return  links  is  under  the 


fixed  service  rules  in  Subpart  I  of  Part 
21. 

11.  Section  21.903 — Purpose  and 
permissible  service: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band  and  the  fact 
that  multiple  links  are  permissible. 

B.  Part  74  Changes 

1.  Section  74.502 — Frequency 
assignment: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band. 

2.  Section  74.534 — Power  limitations: 
Revised  to  reflect  implementation  of 

allocation  footnote  US254  limiting  EIRP 
in  the  18.6-18.8  GHz  band  segment  to 
-(-35  dBW  and  to  add  an  EIRP  limit  of 
-(-55  dBW  for  the  remaining  portion  of 
the  18  GHz  band. 

3.  Section  74535 — Emission  and 
bandwidth: 

Revised  to  correct  omission  of 
maximum  required  attenuation. 

4.  Section  74.602 — Frequency 
assignment: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band. 

5.  Section  74.636 — Power  limitations: 
Revised  to  reflect  implementation  of 

allocation  footnote  US254,  limiting  EIRP 
in  the  18.6-18.8  GHz  band  segment  to 
-(-35  dBW  and  to  raise  the  allowed  EIRP 
in  the  remainder  of  the  18  GHz  band 
from  -(-50  dBW  to  -(-55  dBW. 

6.  Section  74.637— Emission  and 
bandwidth: 

Revised  to  correct  omission  of 
maximum  required  attenuation. 

7.  Section  74.641 — Antenna  systems: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band. 

C.  Part  78  Changes 

1.  Section  78.18 — Frequency 
assignments: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band  and  amended 
to  make  paragraphs  (e)  and  (f) 
consistent  with  paragraph  (a)(4)  of  this 
same  section. 

2.  Section  78.101 — Power  limitations: 
Revised  to  reflect  implementation  of 

allocation  footnote  US254,  limiting  EIRP 
in  the  18.6-18.8  GHz  band  segment  to 
-(-35  dBW  and  to  raise  the  allowed  EIRP 
in  the  remainder  of  the  18  GHz  band 
from  -(-50  dBW  to  -(-55  dBW. 

3.  Section  78.103 — Emission  and 
bandwidth: 

Revised  to  correct  omission  of 
maximum  required  attenuation. 

4.  Section  78.105 — Antenna  systems: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band. 

D.  Part  94  Changes 

1.  Section  94.3 — Definitions: 


Revised  to  replace  the  term  ERP  with 
the  term  EIRP;  however,  the  definition 
used  in  Part  94  remains  unchanged. 

2.  Section  94.61 — Applicability: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band. 

3.  Section  94.63 — Interference 
protection  criteria  for  operation-fixed 
stations: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band. 

4.  Section  94.65 — Frequencies: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band  and  to  list  the 
point-to-point  channels  available  in  the 
10.6  GHz  band. 

5.  Section  94.67 — Frequency  tolerance: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band  and  modified 
to  reflect  that  intemodal  links  are 
provided  in  accordance  with  the 
provisions  of  Subpart  C  of  Part  94. 

6.  Section  94.71 — Emission  and 
bandwidth  limitations: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band  and  to  delete 
separate  requirements  for  point-to-point 
channels.  Also  language  reserving  the 
Commission's  right  to  assign 
bandwidths  based  on  actual 
requirement,  which  was  inadvertently 
omitted,  is  restored. 

7.  Section  94.73 — Power  limitations: 
Modified  to  reflect  revised  channeling 

plan  for  18  GHz  and  to  change  ERP 
(dBm)  to  EIRP  (dBW). 

a  Section  94.93 — Provisions  for 
Private  Operational-Fixed  Use  of  the 
12,200-12,700  MHz  band: 

Revised  to  correct  typographical  error 
in  channel  center  frequencies  in  table  of 
subparagraph  (d)(2),  12.5  MHz  channels. 

9.  Section  94.94 — Microwave  digital 
modulation: 

Revised  to  specify  that  this  standard 
applies  to  a  transmitter  and  the 
calculation  of  the  bps/Hz  is  independent 
of  the  antenna,  frequency  reuse,  or  how 
a  system  is  configured.  The  note 
applying  to  the  18  GHz  band  is  modified 
to  remove  the  0.6  bps/Hz  interim 
standard. 

10.  Section  94.185 — Applications: 
Modified  to  clarify  application 

requirements. 

11.  Section  94.189 — Frequencies: 
Modified  to  reflect  revised  channeling 

plan  for  the  18  GHz  band  and  to  indicate 
that  intemodal  link  assignments  are  to 
be  made  in  accordance  with  the 
provisions  of  Subpart  C  of  Part  94.  The 
channel  numbers  for  DTS  channels  are 
revised  to  run  sequentially  with  the  DTS 
channels  in  the  10.6  GHz  band. 

12.  Section  94.191 — Frequency 
tolerance: 

Modified  to  reflect  revised  channeling 
plan  for  the  18  GHz  band. 
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13.  Section  94.193— Interference: 
Modified  to  clarify  requirements  for 

interference  analysis. 

14.  Section  94.197— Radiated  power 
limitation  in  the  10,600-10,680  MHz 
band: 

Revised  to  indicate  the  removal  of 
separate  EIRP  requirement  for 
intemodal  links. 

15.  Section  94.15 — Policy  governing 
the  assignment  of  frequencies: 

Modified  to  indicate  that  internodal 
link  assignments  are  to  be  made  in 
accordance  with  the  provisions  of 
Subpart  C  of  Part  94. 

Appendix  C 

Chapter  I,  Parts  21,  74,  78  and  94  of 
Title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICE 

1.  Section  21.101  is  amended  by 
revising  entries  between  25  and  40,000 
MHz  the  table  in  paragraph  (a}  and  its 
footnote  4  as  follows; 

§  21.101     Frequency  tolerance, 
(a)*  •  • 


Frequency  lolervice  (pooiMI 


Freqwency  range 
{MH2I 


Alfaw) 
and  bass 
stations 


Mobile 

stations 

over  3 

watts 


Mow* 

Stations  3 

watts  or 

less' 


25  10  50 ;  0.002  0.002 

50  to  450 :  0.0005  0.0005 

450  to  512 «.00e25  O.OOOS  ■ 

512  to  1  000  ' «.«eM  OXWOS 

2  JIG  to  2.200 .i  0.00)  I 

2.200  to  12.200- • 0i>05  .        0  005 

12.2(XI  to  17  700 ,  0.03  I         0.03 

'7  TOOto  18,820 ^  0003 

18,820  JO  18  920 0001 

18.920  to  19700 0.003 

1P.700  to  40  000 O03  ,         0,03       \        003 


0  005 
0  005 
00005 
0<X» 

0005 
0.«3 


•  See  §  21  903  ter  tt»e  staMtty  reomrements  ter  tranvnn 
lers  used  in  tne  Digital  Electronic  Message  Service 


2.  Section  21.106  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(3)  to  read  as  follows: 

§  21.106    Emission  limitations. 

(a)  •  •  • 

(3)  For  Digital  Termination  System 
channels  used  in  the  Digital  Electronic 
Message  Service: 
•         •        •        •        • 

3.  Section  21.107  is  amended  by 
revising  the  Table  in  paragraph  (b)  and 
adding  footnote  3  as  follows: 

§21.107    TfnamiHf 


Frequency  rang*  (MHz) 


Power 

(W) 


Below  30 

30WS0         ._. 
50  10  76         ..„ 

7C  to  512   

512  to  10  000... 
*bo««  10.000.._ 


SO 
390 

SO 

■ao 

■2D 

'MO 


'  In  the  baoo  segments  17  7  lo  18  6  GHj  and  18  8  to  19  7 
Qnj,  band  tne  ew  «  imMed  to  -55  (fflW  wtme  m  (he 
band  segment  18.6  to  188  GHi  the  EWP  is  Amnea  to  +35 
OBW  In  ttie  band  sagmani  18.6  lo  18.8  GHz  aw  lamai 
ooliweraO  to  the  anienna  is  Imnted  to  .  3  dew  to  itta  tmnt 
segment  1C60-1C68  GHi  V\e  maxifTKirTv  EIRP  is  Urrwad  lo 
.40  dew 

4.  Section  21.122  is  amended  by 
revising  paragraph  lej  including  the  note 
as  follows: 

§  2 1 . 1 22    Microwave  digital  modulation. 

•  ■         •         •         • 

(e)  Microwave  transmitters  employing 
digital  modulation  techniques  in  the 
band  17.700-19.700  MHz  shall  transmit 
at  a  bit  rate,  in  bits  per  second  (bps), 
equal  to  or  greater  than  the  authorized 
bandwidth  in  Hertz  (e.g.,  to  be 
acceptable,  equipment  transmitting  at  a 
20  Mbps  rate  must  not  require  a 
authorized  bandwidth  greater  than  20 
MHz).  This  bps/Hz  standard  is 
independent  of  the  antenna 
(polarization)  used,  frequency  reuse,  or 
how  the  system  is  configured. 

Note. — Until  December  1.  1088.  no 
minimum  bit  rate  shall  apply  to  the  17,700- 
19.700  MHz  bdnd.  Systems  authorized  prior  to 
that  date  may  install  equipment  after  thai 
dale  with  no  minimum  bit  rate 

5.  Section  21.502  is  amended  by 
removing  Note  (2)  of  paragraph  (a);  by 
removing  the  last  sentence  of  paragraph 
(d),  and  revising  paragraphs  i^]  and  fh) 
as  follows: 

§  21.402    Frequencies. 

•  •         •         •         « 

(g)  Digital  Termination  System 
assignments  in  the  18  GHz  band  shall  be 
made  according  to  the  following  plan: 


OiannetMo 


NckM  station        User  slaten 

tiw^jency  treguency 

band  (MMii     «    bend  (VHz) 


30 _ 18,870-18.880  19.2iO-»tt,220 

31 1  18.880-18.890  19.220-11230 

32 16.890-18.900  ie.230-l«X0 

33 J  18.900-16.910  '  9.240-18.250 

3« .1  18.910-18.92C  19.250-19.260 


(b)  •  *  ♦ 


These  channel  pairs  will  be  assigned  in 
each  SMSA  and  may  be  siibdivided  as 
desired  by  the  licensee. 

(h)  Intemodal  link  assignments  are  to 
be  made  in  accordance  with  the 
provisions  of  Subpart  I  of  Part  21. 
applying  lo  point-to-point  operations. 
*         "         •         4         • 

6.  Section  21.503  is  amended  by 
revising  paragraphs  (a)  and  (b]  as 
follows: 


§21.S0S    Fr*«uMiey  staMWy. 

(a)  In  the  frequency  band  10.SSO- 
1Q.680  MHz  the  frequency  stability  of 
each  Digital  Termination  Nodal  Station 
transmitter  authorized  for  this  service 
shall  be  ±0.0001%.  The  frequency 
stability  of  each  Digital  Termination 
User  Station  transmitter  authorized  for 
this  service  shall  be  ±a0003%. 

(b)  In  the  frequency  band  17,700- 
19.700  MHz  the  frequency  stabOMy  of 
each  Digital  TenninatioB  Nodal  Station 
transmitter  authorized  for  this  service 
shall  be  ±Oi»l%.  The  frequency 
stability  of  each  Digital  Termination 
User  Station  transmitter  anthohzed  for 
this  service  shall  be  ±0i)03%. 

7  Section  21.507  is  revised  to  read  as 

follows: 

§21.507    Radiated  poww  NmttaMon  In  the 
10,600-10,6M  MHi  band. 

The  EIRP  of  stations  in  the  10.600- 
10,680  MHz  band  must  not  exceed  +40 
dBw. 

8.  Section  21.701  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  revising  ^e  entries  in  the 
table  between  17,700  and  19,700  MHz  in 
paragraph  (a):  revising  footnote  10, 
removing  and  reserving  footnote  14  and 
removing  footnote  16  in  paragraph  (aj; 
removing  paragraphs  (b),  (c),  (d),  (e),  (f). 
(g).  (h),  (j),  (k)  and  (m);  by  redesignating 
paragraph  (i)  as  new  paragraph  (b);  by 
redesignating  paragraph  (I)  as  new 
paragraph  (e);  and  by  adding  new 
paragraphs  (c)  and  (d)  as  follows: 

§21.701    Fraquenci— . 

•  «         ♦         •         • 

(a)  Frequencies  in  the  following  bands 
are  available  for  assignment  to  fixed 
radio  stations  in  the  Point-to-Point 
Microwave  Radio  Service. 

•  •        •        •        ♦ 

17.700-18,820  »  "■" 
18.920-19,160  •»•«• 
19.260-19,700  '  '"  '» 

•  *  «  •  • 

"Tliis  band  is  co-equaiiy  shared  with 
stationi  in  the  fixed  services  under  Parts  21, 
74,  78  and  94  of  the  Commission's  Rules. 
■         •         *         •         * 

'*  I  Reserved  I 


(c)  10,550  to  10,680  MHz. 
(1)  2.5  MHz  authorized  bandwidth 
channels,  65  MHz  separation: 


Tranamn  (lacieuel  (MMi) 

AKMva 

(UHt) 

W551.2S 
10553  75 

10616.25 
1001175 

10556^5 

10621.25 

10558  75 

10623.75 
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(2)  1.25  MHz  authorized  bandwidth 
channels,  65  MHz  separation: 


Transml  (rece>v«)  (MHzJ 


R«caiv« 

(Iransmil) 

(MMi) 


10560  625 

10561  875  . 

10563  125  . 

10564  375 


1062S625 
10626875 
10628  125 
10629375 


(d)  17,700  to  19,700  MHz.  Applicants 
may  use  either  a  two-way  link  or  one 
frequency  of  a  frequency  pair  for  a  one- 
way link  and  shall  coordinate  proposed 
operations  pursuant  to  the  procedures 
required  in  §  21.10G(d).  (Note,  however, 
that  stations  authorized  as  of  September 
9, 1983  to  use  frequencies  in  the  band 
17.7-19.7  GHz  may.  upon  proper 
application,  continue  to  be  authorized 
for  such  operations.) 

(1)  2  MHz  maximum  authorized 
bandwidth  channel: 


)  (MHz)  (transmrt) 

(MHte) 


(2)  5  MHz  maximum  authorized 
bandwidth  channels: 


Rocwvo 
Tranmw  (recaM)  (MHz)        :  (fcansmt) 
!   IMHi) 

340  MHz  Sapvatnn 

18762  5  „.. 

18767  5 _ 

191075 
19112.5 
191175 

18772.5.    

18777  5. 

18782  5.. 

18787  5 _ 

19127  5 

18792  5 

18797  5 

19137.5 
191425 
19147  5 
19152.5 

18802  5 _ 

18807  5... 

18812  5..  _ 

18817  5 _ 

(3)  6  MHz  maximum  authorized 
bandwidth  channels: 


Racerve 
TrtnstTut  (racaiv*)  (MHz)         ;  (transnw) 

(MHz) 

216  MHz  Sapwabon 

18145.0 

181510 _._   

n/a 
18367  0 
18373  0 

18157  0...   .      

18163  0..       

18169  0 „     

18385  0 

181750 _ 

181610 

18187  0 

>  p  o  p  c 

18193  0...  

181990..       

18205  0 

182110.  „ 

18427  0 
1B4330 
18439  0 
184450 
184510 
18457  0 
18463  0 
18469  0 

1 821 7  0 

18223  0 

18229  0 

18235.0 

182410 

18247  0.. 

18253  0 „  

Transmil  <foc8ivel  (MHz) 

Receive 

(transmit) 
(MHz) 

18259  0.. 

184750 

182650.. 

" ~T 

18481 0 

182710  . 

•- - 

18487  0 

18277  0  . 

18493  0 

18283  0.. 
18289  0.. 
18295  0  . 



— " -•- 

184990 
185050 

183010.. 

*" 

18517  0 

183070  . 

..... 

18523  0 

183130.. 

'^ 

18529  0 

183190.. 

18535  0 

18325  0.. 

1B331  0.. 

18547  0 

18337  0.. 

18553  0 

183430.. 
183490.. 

18559  0 
18565  0 

18355  0.. 

18571 0 

13361  0  . 

- - 

18577  0 

(4)  10  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (receive)  (MHz) 


Receive 

(Iransmit) 
(MHz) 


1S60  MHz  Separation 


17706  0.. 
17715  0.. 
17725  0.. 
17735  0,. 
17745  0.. 
1 7755.0 .. 
17765.0.. 
17775.0.. 
1 7785  0 .. 
1 7795  0  . 
17805  0  . 
17815  0.. 
17825,0.. 
17835  0.. 
178450.. 
17855  0.. 
17865  0.. 
17875  0.. 
17885.0.. 
17895  0.. 
17905  0.. 
17915.0.. 
17925  0.. 
17935  0.. 
179*5.0. 
17955.0. 
17965.0.. 
17975  0. 
179850.. 
17995,0.. 
1  BOOS  0 .. 
181)15,0. 
18025  0. 
18035,0. 
18045  0.. 
18055  0  . 
18065  0.. 
180'50.. 
18085  0.. 
18095  0., 
181050.. 
181150,. 
181250.. 
181350. 


...i... 


;;::±: 


192650 
19275  0 
19285,0 
19295.0 
19305  0 
19315  0 
19325  0 
19335  0 
19345.0 
19355  0 
19365  0 
19375.0 
19385  0 
19395  0 
19405  0 
194150 
19425  0 
194350 
19445.0 
19455  0 
19465  0 
194750 
19485  0 
19495  0 
19505  0 
195150 
19=250 
19535  0 
19545  0 
19555.0 
18565  0 
19575  0 
195850 
19595  0 
196050 
196150 
196250 
19635.0 
19645  0 
19655  0 
19665  0 
196750 
196850 
196950 


340  MHz  Sepwatnn 


18585  0 , 

18925  0 

18595  0.. 

1893'^  0 

18605  0 

136 15  0.. 

18625  0 

18955  0 
18965  0 

18635.0... 

18645  0 

18655.0 



18985  0 

18665  0 

19005  0 

18675  0 

18685  0 

19025  0 

18695  0 

19035  0 

18705  0 

18715  0 

190450 

19055  0 

Transmrt  (receive)  (MHz) 


Receive 

(transmit) 
(MHz) 


18725  0  

18735  0 

18745  0 

18755  0 

18765  0 

187750 

187850... 

18795.0 „. 

18805  0 

188150 


19065  0 
19075  0 
19085  0 
19095  0 
19105  0 
191150 
191250 
191350 
191450 
191550 


(5)  20  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (receive)  (MHz) 


Receive 

(transmit) 

(MHz) 


1560  MHz  Separation 


17710  0 

19270  0 

1 7730  0 

17750  0 

1 7770  0 

19290  0 
19310  0 
19330  0 

17790  0 

19350  0 

1  781 0  0 „ 

17830  0 

17850.0.. „ _ 

19370  0 
19390  0 
19410  0 

1 7870.0 __ 

19430  0 

17890.0 

17910.0 

17930.0 

194500 
194700 
19490  0 

17950.0 

17970.0 

19510  0 
19530  0 

17990.0 

18010.0 

1 8030.0 

195'y'O 
19570  0 
19590  0 

18050.0 

18070  0 

1 8090.0 

19610D 
19630  0 
19650  0 

18110  0 „ 

18130.0 

19670  0 
19690  0 

340  MHz  Separation 


18590.0.. 
18610.0.. 
18630  0.. 
186500.. 
186700.. 
18690.0.. 
18710.0. 
18730.0., 
18750.0. 
18770.0., 
18790  0.. 
18810.0., 


18930  0 

18950  0 
18970  0 
189900 
190100 
19030  0 
19050  0 
19070  0 
190900 
191100 
191300 
19'500 


(6)  40  MHz  maximum  authorized 
bandwidth  channels; 


Transmit  (receive)  (MHz) 


Receive 

(transmit) 
(MHz) 


1560  MHz  Separation 


17720.0 

17760,0... 

17800,0 

17940,0... 
17860  0.. 
17920.0  ... 
17960  0  ... 
160000... 
18040  0.. 
18080  0... 
181200... 


19260  0 
19320  0 
19360  0 
19400  0 
19440  0 
19480  0 
19520  0 
19560  0 
196000 
19640  0 
19680  0 


(7)  80  MHz  maximum  authorized 
bandwidth  channels: 
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Transmrt  (receive)  (MHz) 


Receive 

(Vansmit) 

(MHz) 


1560  MHz  Sepwehoo 

1 7740.0 .._ 

1 7820.0 ~Z. "~"~~" 

17900.0 Z— 

17960.0 „_•     "~"  "    "■ 

18060.0 „ 


PART  74— EXPERIMENTAL, 

AUXIUARY  AND  SPECIAL 

BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

193000  ,     c       ,  _.  _„„  ,      .  , 

193800         1- Section  74.502  )s  amendeci  by 
194600      revisins  pdra^raph  (b)  as  follows: 

19540  0 

'96200      §74.502    Frequency  assignment 


(8)  220  MHz  maximum  authorized 
bandwidth  channels: 


Trsnsmii  (receive)  (MHz) 


178100., 
180300.. 
18250  0.. 


Receive 

(transrrM) 

(MHz) 


16470  0 
19370  0 
1959C0 


9.  Section  21.703  is  amended  by 
removing  paragraphs  (a),  (b).  (c).  (d),  (e) 
and  (f):  by  redesignating  paragraph  (g)" 
as  new  paragraph  (a)  and  paragraph  (h) 
as  new  paragraph  (b):  and  by  revising 
ail  the  entries  between  6,425  Mi Iz  and 
19.700  MHz  in  the  Table  in  new 
paragraph  (a)  as  follows: 

§  2 1 .703    Bandwidth  and  emission 
limitations. 

(a)  •    •    • 

10.550  to  10.680 5  0 

10.700  to  11.700 40  0 

13.200  to  13.250 „ "Z'Z  25  0 

17.700  to  18.580 "I"Z'220  0 

18.580  to  18.820 2O.0 

18.820  to  18.920 1'ZZ   10^0 

18.920  to  19.160 "'ZZ.   20  0 

19  ItW)  to  19^60 220.0 

.  •  « 

10.  Section  21.901  is  amended  by 
revising  paragraph  (e)  with  as  follows: 

§  21.901     Requencies. 
•         •         .         .         . 

(e)  Frequencies  in  the  band  segments 
18,580-18,820  MHz  and  18.920-19.160 
MHz  are  available  for  assignment  to 
fixed  stations  in  this  service  for  a  point- 
to-point  return  links  from  a  subscribers 
location.  Assignments  in  the  18  GHz 
band  for  those  return  links  will  be  made 
in  accordance  with  the  provisions  of 
Subpart  I  of  Part  21. 

11.  Section  21.903  is  amended  by 
revising  the  second  sentence  which 
begins  with  "A  point-to-point  return"  in 
paragraph  (a)  with  the  following: 

§  21.903    Purpose  and  permissible  service. 

(a)*    *   ■  Point-to-point  radio  return 
links  from  a  subscriber's  location  to  a 
MDS  operator's  facilities  may  be 
authorized  in  the  18,580-18,820  MHz  and 
18.920-19.160  MHz  bands. 


(b)  The  frequency  bands  18,760-18.820 
and  19,100-19,160  MHz  are  available  for 
assignment  to  aural  broadcast  STL  and 
mtercity  relay  stations  and  are  shared 
on  a  co-primary  basis  with  other  fixed 
services  under  Parts  21.  78  and  94  of  the 
Commission's  Rules. 

(1)  5  MHz  maximum  authorized 
bandwidth  channels; 


Transmii  (receive)  (MHz) 


"©CdV© 

(trsnsmrt) 
(MHZ) 


340  MHz  Separation 


18762  5 

18767  5 

1B772  5 

18777.5 , 

187825 

187B7.5 

18792  5 

18797  5 

18802  5 

18807  5 

18812  5 

18817  5 


191025 

19107  5 
191125 
191175 
19122  5 
19127  5 
19132  5 
191375 
19142  5 
19147  5 
19152  5 
19157  5 


Applicants  may  use  either  a  two-way 
link  or  one  frequency  of  a  frequency  pair 
for  a  one-way  link  and  shall  coordinate 
proposed  operations  pursuant  to  the 
procedures  required  in  §  21.100(d). 
•         •         .         . 

2.  Section  74.534  is  amended  by 
adding  the  following  to  paragraph  fb): 

§  74.534    Power  limitations. 

(a)  •    •    • 

(b)  *   •  *  For  stations  operating  in  the 
band  17.7-19.7  GHz,  the  transmitter 
output  power  shall  not  be  greater  than 
necessary  to  accomplish  the  function  of 
the  system  and  in  any  case  shall  not  be 
greater  than  10  watts  (peak  envelope 
power):  the  maximum  EIRP  shall  be 
limited  to  -t-55  dBw  except  in  the  band 
segment  18.6-18.8  GHz  were  it  shall  be 
limited  to  -t-35  dBw. 

3,  Section  74,535  is  amended  by 
adding  the  following  to  the  end  of 
paragraph  (e)(2)(i): 

§  74.535    Emission  and  bandwidth. 


(e)-  •  • 
(2)  •  •  * 
(i)-   •   • 

[Attenuation  greater  than  56  decibels 
is  not  required.] 


4.  Section  74.602  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)  revising  paragraph  |i)  and 
the  associated  Tables  as  follows: 

§  74.602    Frequency  assignment 

(a)  The  following  frequencies  are 
available  for  assignment  to  tehevision 
pickup,  television  STL  television  relay 
and  television  translator  relay  stations. 
The  band  segments  17,700-18.580  and 
19.260-19,700  MHz  are  available  for 
broadcast  auxiliary  stations  as 
described  in  paragraph  (i)  of  this 
section.  Additionally,  the  band  38.5-40.0 
GHz  is  available  for  assigment  without 
channel  bandwidth  limitation  to  TV 
pickup  stations  on  a  seco/idary  basis  to 
fixed  stations. 
*         •         •         •         « 

(i)  The  following  frequencies  are 
available  for  assignment  to  television 
STL,  television  relay  stations  and 
television  translator  relay  stations.  The 
provisions  of  Section  74.604  do  not  apply 
to  the  use  of  these  frequencies.  These 
frequencies  are  shared  on  a  co-equal 
basis  with  other  stations  in  the  fixed 
service  (see  Parts  21,  78  and  94). 
Applicants  may  use  either  a  two-way 
link  or  one  or  both  frequencies  of  a 
frequency  pair  for  a  one-way  link  and 
shall  coordinate  proposed  operations 
pursuant  to  procedures  required  in 
§  21.100(d). 

(1)  2  MHz  maximum  authorized 
bandwidth  channel: 


Transmn  (receive)  (MHz) 


neowe 

(iransmil) 

(MHz) 


18141 0 


(2)  6  MHz  maximum  authorized 
bandwidth  channels; 


necewe 
Trerwmil  (rKem)  (MHz)          (irammK) 

(MHZ) 

216  MHz  Sepvalion 

18145  0 

18151 n 

n/a 
18367  0 
18373  0 

18157  0 

18163  0 

18169  0 

18176  0 

18391 0 

1B1810 ,  , 

18397  0 

1B1870 

18403  0 

181930 

18199  0 

18205  0 

18421  0 

18427  0 
18433  0 
18439  0 
18445  0 

18211  D  ..     

18217  0 

18223  0 

18229  0... 

18235  0 

182410  

1S4S7  0 
184630 

18247  0   . 

18353  0 

18259  0 

1S4750 
184810 
18487  0 
18483  0 
16499  0 

1R26S0 

18271  0         

18277  0 ,  , 

18283  0 
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Tfmm*  (r«caiv«)  (MMi) 


(transmit) 
(MHz) 


182890 
182950 
183010 
18307.0.. 

laaiao.. 

tS319.0.. 
1S32S0. 
18331.0.. 
18337.0  . 
1S34aO- 
18349.0- 
I83S6.0.. 
I83S10. 


185050 
185110 
185170 
185230 
186290 
185350 
185410 
18547  0 
185530 
18659  0 
18506.0 
185711 
18577  0 


(3)  10  MHz  maximum  authorized 
bandwidth  channels: 


R«cefv« 

(transmit) 
(MHz) 

1560  MHz  Sapvamn 

17705  0 „„ 

19266.C 
19275X 

1^^15  0 _ 

17725  0 . 

19Z85.C 
1929&.C 
19a05.C 
19315C 
19025t 
19335.0 

17735.0    ,     , 

1 7745  0 

17755  0.-    ..     

177550. 

17775  0 _       .     —         -                        _ 

17785  0 ....   

17795  0..    

19355t 
193»V.C 
19375.C 
15I38SC 
t9396C 
ie40S.C 
19415.C 
19425.0 
t»43&.( 
19446.C 
19455 C 

178050    . 

178150 _ 

17825  0 „ -... 

17835  0 

17845  0 . 

17855  0 - - 

17865  0 

17875  0..    . 

17885  0 

17896  0. 

17905  0 _  . 

19465.C 

170150.- _.    . 

17925  0 

19485.C 
19495.C 
19505  C 

17935  0 — 

1'945  0 

17955  0 __ — 

19515.C 
19625.( 
1853.5.C 
19545.0 
19555  0 
19666  0 
19575  0 

isseeii 

19585.0 
19805  0 

196150 
19625  0 
19635  0 
19645( 
19655.0 
19665(' 
19675.0 
196851' 
19685.0 

1  7995  0 

1 7975  0 

17965  0-      -      .-     „ _- 

17986.0 

laooso 

180150 

180250    . 

18035  0.-     .—       

18045  0 

18055  0 

18066  0 - 

18075.0 _.. 

180860 - 

18095.0. 

18105  0 _. 

18115.0 

18125.0.           .      _.     — .     „ 

18135.0  

(4)  20  MHz  maximum  authorized 
bandwidth  channels: 


Tnn«m«l  (racaiva)  l»Ht) 


Rec«v« 

(transmit) 

(MHz) 


1560  MHz  Separation 

17710.0... 

1 7730.0  _ _ _--I  Z.Z___J 

17750.0_- _- 

1 7770.0  _ [ 

1 7790.0  __ _ - - 

17810.0...- - _ 

1 7830.0 

1 78S0i> Z 

1 7870.0 

I7880i0_. ~   ' 


19270i) 
19290.0 
18310.0 
19330.0 
1S3S0.0 
1 9370.0 
183804) 
194100 
194300 
19450.0 


Ttansmrt  (receive)  (MHz) 

(transmit) 
(MHz) 

17910  0  .                 ^ 

17930.0 _                

17950  0 _.  ...^ 

19470  0 

19490  0 

1  7970  0 ..,._ —     

17990  0 , 

195300 
195500 

1801O0 

19570  0 

180300 ^ 

19590  0 

1 8050  0 i „_ 

1 8070  0 — 

18090  0 _. 

181100   _.      .„ 

196100 
19630  0 
196500 
19670  0 

18130.0        - 

19690  0 

(5)  40  MHz  maximum  authorized 
bandwidth  channels: 


Tranamrt  (receivei  (MHz) 


I      Receive 
(transmit) 
I        (MHz) 


1560  MHz  Seoaratior 

17720.0 

19280  0 

17760.0—-    -.- 

1 7800.0  .„_ ..„ 

17840  0 

17880.0..- 

:tzz=:=:=;:::: 

1940CO 

17920.0     - 

)  o  p  c 

17960.0.. 

1 8000.0  _ 

1 8040.0  __ _.. 

196000 

18080.0     ., 

196400 
196800 

18120.0.     

::i:::::::;:::::::-.::..: 

(6)  80  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (recerve)  (MHz) 


1560  MHz  SepwMwn 


5.  Section  74.636  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  $74,636    Power  Umttations. 

(b)  For  operations  in  the  17.7-19.7 
GHz  band,  the  transmitter  of  a 
broadcast  auxiliary  station  will  be 
licensed  with  a  peak  envelop  power 
ouput  not  in  excess  of  that  necessary  to 
render  service  and  shall  in  no  event 
shall  exceed  10  watts.  In  the  band 
segments  17.7-18.8  GHz  and  18.8-19.7 
GHz  the  EIRP  is  limited  to  a  maximum 
of  -^  55  dBw.  while  in  the  band  segment 
18.6-18.8  GHz  the  EIRP  is  limited  to  +35 
dBW. 

***** 

6.  Section  74.637  is  amended  by 
adding  the  following  to  the  end  of 
paragraph  (c)(2)(i): 

§  74.637    EmiMion  and  bandwidth. 

•  •        •        •        • 

(c)*  *  • 
(2)  •  *  * 
(i)  *  '   * 

[Attenuation  greater  than  58  decibels 
is  not  required.] 

*  *         *         •         • 

7.  Section  74.641  is  amended  by 
revising  the  introductory  of  (a)  and  the 
table  in  paragraph  (a)(1)  as  follows: 

§  74.641    Antanna  syatama. 

(a)  For  fixed  stations  operating  in  the 
12,700-13.200  and  17,700-19,700  MHz 
bands,  the  following  rules  apply: 

(1)  •  *  • 


Becerve 

(transmit) 
(MHz) 


193000 
193800 
194600 
195400 
188200 


Antenna  Standards 


Frequency  IGHI) 


Catego- 


12  7  to  13.25., 

177  to  197    , 


Ma»- 

mum 
twem- 

widti 
lo3 
d8 

poma 

(in- 
cluded 
angle 

in 

d» 
1) 


10 
^0 

n/a 
n>a 


M)ni- 
mum 
arv 
lanna 
gam 
(dBi) 


Mnmum  radiation  suppreaawn  to  angle  In  degree*  from 
centenine  o(  mam  beam  m  decibels 


S'  to 
10- 


n/a 
n/a 
38  0 
38.0 


10-  to 
»5- 


28 
25 
29 
24 


15-  to     20'  to 
20-  30- 


35 
28 
33 
28 


39 
30 
36 
32 


30'  to 

100- 


41 
32 
42 
3S 


100* 

10 
140* 


42 

37 
55 

38 


140- 

(o 

180' 


47 
55 

36 


PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

1.  Section  78.18  is  amended  by 
replacing  the  phrase  "Groups  C,  D,  E  or 
F"  with  the  the  phrase  "Groups  C,  D,  E 
or  F  and  those  frequencies  listed  in 
paragraph  (a)(4)(ii)  of  this  section"  in 


paragraphs  (e)  and  (f);  and  revising 
subparagraph  (a)(4)  as  follows: 

§  78.  V8    Fr«<)u*ncy  assignnwnta. 

(a)  *   •   • 

(4)  The  Cable  Television  Relay 
Service  is  also  assigned  the  following 
frequencies  in  the  17,700  to  19.700  MHz 
band.  These  frequencies  are  co-equally 
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shared  witi  stations  in  fixed  service 
under  Part.,  21.  74  and  94  of  the 
Commission's  Rules.  Applicants  may 
use  either  a  two-way  link  or  one  or  both 
frequencies  of  a  frequency  pair  for  a 
one-way  link  and  shall  coordinate 
proposed  operations  pursuant  to 
procedures  required  in  {  21.100(d). 
These  banils  may  be  used  for  analog  or 
digital  modulation. 

(i)  2  MHt  maximum  authorized 
bandwidth  channel; 


Tfansmil  (taceival  (MHz) 


(transmrt) 
(MHz) 


18141 0 


(ii)  6  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (rec«ive|  (MHz) 


Receive 

(transmii) 
(MHz) 


216  MHz  Separation 


18145  0 

18151 0 

0118367  0 

18157  0 

18163  0 

18379  0 

18169.0 

18385  0 

18175  0 „ 

18391 0 

181810 

18397  0 

18187  0 _. 

— ""- 

•8193  0 

184090 

1 8 1 99  0 „ __ 

18415.0 
18421  0 

1 8205  0 _ 

182110 __ 

18427  0 

18217  0 

18223  0 

184390 

18229  0 

18445  0 

18235  0 _„ __     

18451  0 

16241  0 

18457  0 

182470 

184630 
16469  0 

1P253  0 _ 

...    

1 8259  0 

18475  0 

18265  0 

184810 
18487  0 
18493  0 

182710 , 

18277  0 

.." 

18283  0 „ _ 

1 8289  0 „ 

18296  0 

18505  0 
18511  0 
1 85 1 7  0 

1 8301  0 

18307  0 ,-.. 

18523  0 
18529  0 
18535  0 

18313  0 _..  .. 



18319  0 .....  V 

18325  0 

x 

185410 
18547  0 
185530 
18559  0 

18331  0 _ 

18337  0 

18343  0  ..„ 

1 8349  0 

18565  0 

18355  0 „ 

183610 

18577  0 

(iii)  10  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (receive)  (MHz) 


Receive 

(transmit) 
(MHz) 


1560  MHz  Separation 

17705  0 

1926S0 

17715  0....„.      ._..         _. 

1 7725  0 

19285  0 

Tranamn  (receive)  (MHz) 


n»c»>» 

(trantmQ 

0S*O 


17735.0   

1  7745.0 ._™_ 

17755  0 

1  7765  0 

1 7775  0 

17785  0 

17795  0 _._ 

17805  0... 

17815.0 

17825  0 

17835  0 

17845.0 

17855  0 

17865  0 

17875  0 ™ 

17885  0 _ 

17895  0 

17905  0 

17915.0 

17925.0 

17935.0 

17945.0 

17955  0 

1 7965  0 

17975  0 

17965  0 

1 7995.0 

180O5.0 

18015  0 

18025  0..„ 

18035  0 

18045  0...._ 

18055  0 

18065.0 

18075.0..- _ 

18085  0 _ __ 

18095  0.. „ 

18105  0 

18115.0 

18125  0 

181350 


19295.0 
19305  0 
193150 
19325  0 
19335  0 
193450 
193550 
19365  0 
19375  0 
19385.0 
19395  0 
194O5.0 
194150 
19425  0 
19435  0 
19445  0 
19455  0 
19465  0 
19475  0 
194850 
19495  0 
19505  0 
195150 
195250 
195350 
195450 
195550 
19565.0 
19575  0 
19585  0 
195950 
196050 
196150 
196250 
19635  0 
19645  0 
19655  0 
19665.0 
196750 
196850 
196950 


(iv)  20  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (receive)  (MMz) 


Receive 

(transmit) 
(MHz) 


1560  MHz  Separator 

177100 

19270  0 

17730  0 _.. 

17-'50  0 „„ „. 

19310  0 

1''770  0  

193X0 

177900 

19350  0 

17810  0 

17830  0 

193900 

17850  0 

19410  0 

178700 

17890  0 

17910  0 _... 

19470  0 

179300.„_    „ 

19490  0 

17950  0. ..... 

195100 

179700 

19530  0 

179900    

19550  0 

18010  0 _.         ._ 

180300 

19590  0 

180500 , 

19610  0 

1 8070  0. ... 

._.      -      __.".._. 

196300 

18090  0 „       

19650  0 

iHiinn     „, 

1967C  0 

18130  0 

:.:.::: ::::: 

196900 

(v)  40  MHz  maximum  authorized 
bandwidth  channels. 


Transmit  (receive)  (MHz) 


Recane 

(transmit) 

(MHz) 


1560  MHz  Saparstnr 

17720.0    

17780.0 

17800.0  „ 

1 7840.0 

1 7880.0 

1 7920  0 

1 7960  0 

1 8000.0 

180400 

18060  0 

1 81 20.0 


19280  0 
19320  0 
19360.0 
194000 
194400 
19480.0 
195200 
195000 
196000 
196400 
106600 


(vi)  80  MHz  maximum  authorized 
bandwidth  channels: 


Transmii  (receive)  (MHz) 

Recawe 

(transmit) 
(MHz) 

1560  MHz  Separation 

17740  0 

193000 

17820.0.. 

4          183600 

17900  0.. 

~|       iMeoo 

17980.0.. 

195400 

180600 

19630.0 

2.  Section  78.101  is  amended  by 
revising  the  paragraph  (d)  as  follows: 

§7S.101    Power  limitations. 

•  *         •         •         « 

(d)  For  stations  operating  in  the  band 
segments  17.7-19.7  GHz.  the  transmitter 
output  power  shall  not  be  greater  than 
necessary  to  accomplish  the  function  of 
the  system  and  in  any  case  shall  not  be 
greater  than  10  watts  (peak  envelop 
power);  the  maximum  EIRP  shall  be 
limited  to  -)-55  dBW  except  in  the  band 
segment  18.6-18.8  GHz  where  it  shall  be 
limited  to  -(-35  dBW. 

•  *         «         •         • 

3.  Section  78.103  is  amended  by 
adding  the  following  to  the  end  of 
paragraph  (c){2)(i): 

§76.103    Emission  and  bandwidth. 

•  *  *  *  • 

(c)-  •  • 

(D*  •• 
(,)*•• 

[Attenuation  greater  than  56  decibels 
is  not  required.] 

•  «  •  •  • 

4.  Section  78.105  is  amended  by 
revising  the  table  in  paragraph  (aj(l)  as 
follows: 

§78.105    Antenna  system. 

(a)-  •  • 
(1)  •  •  • 
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Antenna  Standards 


lta» 

MipirKum  mtrnHon  wipr'— lien  lo  wigM  n  dagMM  lioin 

mum 
bMm- 

103 

canMrtn*  ol  m«n  baam  m  daotoali 

Un- 

FnqMncy  «>»«) 

CaMfp- 

dB 
peMi 

•n- 
Mnna 

5- to 

10"  to 

IS-  to 

20- to 

30-10 

100- 

i4«r 

Sbo 

10- 

IS- 

20- 

X- 

100- 

140- 

180- 

n 

da- 

gr~«) 

»  7  to  13  75 

A 

1  0 

23           28 

B 

^o 

n/« 

20  1         25 

28           30           32 

37 

47 

17  7  10  18  7  „ 

A 

n/. 

380 

25           29 

33           36           42 

55 

56 

B 

380 

20           24 

1 

28           32           35           36 

36 

PART  94— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  Section  94.3  is  amended  by  revising 
the  term,  "Effective  Radiated  Power 
(ERP)"  and  its  derinition  as  follows: 

y  94.3     D9flnMOfW. 

•  •  *  •  * 

Equivalent  Isotropically  Radiated 
Power  (EJRPj.  The  product  of  the  power 
supplied  to  the  antenna  and  the  antenna 
gain  in  a  given  direction  relative  to  an 
isotropic  antenna.  For  purpose  of  this 
part,  EIRP  is  expressed  in  decibels 
referenced  to  1  milliwatt  (dBm)  in  the 
direction  of  the  main  beam. 

2.  Section  94.81  is  amended  by 
revising  the  introductory  text  and  the 
entries  between  17700  and  19700  MHz  in 
the  table  in  paragraph  (b)  as  follows; 

•  *         •         •         • 

(b)  Frequencies  in  the  following  bands 
are  available  for  assignment  to  stations 
in  the  Private  Operational-Fixed 
Service: 


17700  10  18560 
18560  10  18620. 
18620  to  18820 
18920  to  19160 
19160  to  19260 
18260  to  19700 


(6)  (8)  (10)  (2T)  (27) 
(10)  (17)  (21). 
(71)  (24) 
(10)  (17)  (21) 

(21)  a*i 

(10)  (21)  (27). 


3.  Section  94.63  is  amended  by 
removing  paragraph  (bK4);  and  by 
revising  paragraph  (a)  as  follows; 

!  M-Ca    Intwfwwuia  protacMen  crttarta  lor 
opfa  Monal  fixad  stations. 

(a)  Before  filing  an  application  for 
new  or  modified  facilities  under  this 
part,  the  applicant  must  perform  a 
frequency  engineering  analysis  lo  assure 
that  the  proposed  facilities  will  not 
cause  interference  to  existing  or 
previously  applied-for  stations  in  this 
service  of  a  magnitude  greater  than  that 
specified  in  the  criteria  set  forth  in 


paragraph  (b)  of  this  section,  unless 
otherwise  agreed  to  in  accordance  with 
(  94.15(b).  As  an  exception  to  the  above 
requirement,  when  the  proposed 
facilities  are  to  be  operated  in  the  bands 

losso-iaeeo  mhz,  17,700-19,700  mhz. 

21.200-21,800  MHz,  22,400-23,000  MHz, 
31,000-31,200  MHz  or  38,600-40,000  MHz 
(excluding  those  frequencies  set  out  in 
S  94.189).  applicants  shall  follow  the 
prior  coordination  procedure  specified 
in  §  21.100(d)  of  this  chapter.  In  addition, 
when  the  proposed  facilities  are  to  be 
operated  in  the  bands  2655-2690  MHz  or 
12.500-12,700  MHz,  applications  shall 
also  follow  the  procedures  in  §  21.706(c) 
and  (d)  and  the  technical  standards  and 
requirements  of  Part  25  of  this  chapter 
as  regards  licensees  in  the 
Communication-Satellite  Service.  See 
also  §  94.77. 
t         *         «         *         • 

4.  Section  94.65  is  amended  by 
removing  paragraph  (I)  and  revising 
paragraphs  (i)  and  (j)  as  follows; 

§  94.65    FrsqusoOss. 
•         .  «  *         • 

(i)  10.550-10.680  MHz.  (1)  2.5  MHz 
maximum  authorized  bandwidth 
channels,  65  MHz  separation; 


Transiml  trsceiva)  (ll4H2) 

RacaNc 
(trwiaiTM] 

(MM2) 

1055125 

10616  25 

1055375 
105.56.25 
10558.75 



1061875 
10621  25 
10623  75 

(2)  1.25  MHz  maximum  authorized 
bandwidth  channels.  65  MHz 
separation; 


Transml  (racaive)  (MHz) 

Racaiva 

(transmrt) 

(MHz) 

'0560  625 

10561875    1 „ 

10563  125    „_ __ __.      _ 

10564  375  

10625625 

10626  875 
10626  125 
10629  375 

9, 1983  to  use  frequencies  in  the  band 
17.7-19.7  GHz  may,  upon  proper 
application,  continue  to  be  authorized 
for  such  operations.) 

(1)  2  MHz  maximum  authorized 
bandwidth  channels: 


KMKi) 


(j)  17700-19700  MHz.  (Note,  however, 
that  stations  authorized  as  of  September 


8141 0 


Recaive 

(tranamN) 

(MMD 


n/a 


(2)  5  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  (racaiva)  (MHz) 

Racaiva 

(transml) 

(MHz) 

340  MHz  Tanamnn 

87825  . 

19102  5 

8787.5.. 
>  8772.5.. 



19107  5 
191125 

187775  . 

19117  5 

i 8782  5.. 

19122  5 

18787.5.. 

19127  5 

18792.5.. 

rrt32  5 

18797  5  . 

19137  5 

18802.5 

19142  5 

18807  S.. 

19V47  5 

188125.. 

t9t52  5 

186175 

19157  5 

(3)  6  MHz  maximum  authorized 
bandwidth  channels; 


Transmit  (racarva)  (MMi) 


Racaiva 

(ttanaitui] 
(MHz) 


216  MHz  Saparation 


16145.0  ... 

18151.0.  ... 

181570  ... 

18163.0 

18169.0 

,.,.„ „ „ _.„.. 

18175.0    . 

18181 0 

,.., ^.,, 

181870 

18193.0    .. 

18199.0 

182O5.0 

182110 

182170 

18223  0 

182290 

182350 

„„„..„ 

182410   . 

182470 

18253  0 

18259  0 

182650... 

182710... 

18277  0 

1S283  0 

16289  0    . 

18295.0... 

18301  0  . 

18307  0 

„ 

183130 

183190 

18325.0 

183310 

183370 

18343.0 

18349  0 

-...^...„.,„.„,        „ 

18355  0 

183610 

n/8 

183670 
18373.0 
18379.0 
18365  0 
163910 
183970 
18403  0 
18406.0 
164150 
16421  0 
V6427.0 
16433.0 
V6439.0 
16445.0 
164610 
18457  0 
M4630 
18469  0 
18475  0 
18481  0 
18467  0 
164630 
18499  0 
18505  0 
18511 0 
185170 
16523.0 
18529  0 
18535  0 
1854VQ 
18547  0 
166630 
18559  0 
18565  0 
18571 0 
18577  0 


(4)  10  MHz  maximum  authorized 
bandwidth  channels: 
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Tranira*  (tkon*)  (MHz) 


1560  MHz  Sapwatxxi 


17705.0  .. 

17715.0.. 

17725.0... 

17735.0... 

17745.0... 

17755.0 

17765.0   . 

17775.0... 

17786.0.- 

17796.0... 

17805  0 

17815.0... 

17825.0... 

17835.0... 

17845.0.. 

178550 

1786&0... 

17875  0... 

17885  0 

17885.0... 

17905  0... 

17915.0... 

17925.0  . 

17935.0... 

17945.0.. 

17965-0 -jju. 

17965.0.. ^^_ 

17975  0 iL. 

179850 !S... 

17995.0 jfu 

18005  0 


If- 


■^ 


I. 


18015.0 1^. 

18025.0 ..i. 

18035  0 V 

18045.0 ■  ... 

18056.0. 

18066.0 

18C75.0 

180860  ._„. 
18095.0...... 

18105.0 

181150 

18125Q. 

18185.0 


340  MHz  Saparabon 


18585.0 

18595.0 

18605.0 

18615.0 

18625.0 _ 

18635.0 

18645.0 _.„ 

18655.0 

18665.0 

18675.0 

18685  0 

186950 

187050 

18715.0 

18725.0 

18735.0 

18745.0 

1B755iO 

18765.0 _ 

ie776X> 

18785.0 

18795.0 

18805.0 

188150.- _ 


18265.0 

192750 
19285  0 
19295.0 
19306  0 

193150 
19325  0 
19336  0 
19345  0 
19365  0 
18365  0 
19375  0 
19385  0 
19395  0 
194050 
194160 
19425  0 
19435  0 
19445  0 
19455  0 
19465  0 
194760 
194860 
194950 
19506  0 
195150 
19626  0 
19635  0 
19646  0 
19655  0 
18566  0 
19575  0 
19586  0 
•*695  0 
196050 
196160 
19626  0 
19635  0 
196450 
196660 
19665C 
19675  0 
196850 
196950 


18925  0 
188350 

18945  0 

18856  0 
18965,0 
18975  0 
18985  0 
■8996  0 
19005  0 
190160 
190260 
19035.0 
19045  0 
19055.0 
198650 
19075.0 
190650 
19096  0 
19106.0 
191150 
181250 
191360 
191460 
19155.0 


(5)  20  HMz  maximum  authorized 
bandwidth  channels: 


1 

Tranamrt  (r«ca>v«)  (MHz)                         (tranarnd 

(MHz) 

1560  MHz  Ssparglion 

17710.0 „ - J 

IBZTaO 

17730.0 _ 

lazaoo 

17750.0   -.      ..._ 

19310  0 

17770  0 

183300 

177900     _ 

193S0i> 

178100     - ._.._. 

183700 

i)(MKz> 


(MHi) 


17830  0 
17850i)  . 
1 7870  0 
17890  0 
179100  . 
179»0. 
1 '950.0. 
17970  0 
17990  0 
18010.0.. 
180300 

laosoo . 

180700 
18090.0.. 
18110.0.. 
18130.0.. 


193900 
194100 
19430.0 
19450  0 
19470  0 
1949a0 
195100 
195300 
19650  0 
19670  0 
19590  0 
198100 
19630.0 
I965a0 
19670  0 
19880.0 


340  MHt  SaparaOen 


185900.. 

189300 

18610.0.. 

16950  0 

18630  0 

18660  0 



18970  0 
180900 

18670  0 

19010  0 

18690  0 
187100 

-■- - 



190300 
190500 

18730  0 

19070  0 

18750.0  ■ 

19090  0 

1B770  0.. 

18790.0.. 

191300 

18810.0.. 

191500 

(6)  40  MHz  maximum  authorized 
bandwidth  channels: 


Transmit  fecaiv*)  (MHz) 


(transmit) 
(MHz) 


'560  MHz  Separatnr 

1 7720.0 

1 7760  0 

1 7800  0 

17840.0 

17880  0       

'7920i3    

1  7960  0 

18000  0 

1 8040.0 

1 8080  0 

1 81 20.0 - 


19280C 
1932CC 
193600 
194OC0 
19440  0 
19480  0 
195200 
195600 
19800.0 
19640.0 
19680.0 


(7)  80  MHz  maximum  authonzed 
bandwidth  channels: 


Transmn  (racaiv*)  (MHz) 


R«caw« 
(tianamU 

(MHz) 


1560  MHi  Sapmian 

177400 

19300  0 

17RP0  0 

1 7900.0 

19480  0 

17960  0        ... 

1964C  0 

'ftonno 

19620  0 

5.  Section  94.67  is  amended  by 

revising  the  table  in  paragraph  (a) 
between  10,550  and  19,700  MHz  as 

follows: 

§  94.67    Fr»qu«ncy  totaranc*. 


10.500  10  10.880 
12.200  to  13,150 
13.200  to  13.250 
17.700  10  18.820. 
18.820  10  18.920 


.  'coooa 

0005 

003 

'0.003 

0  001 


18.920  10  18.708. 


6.  Section  94.71  is  amended  by 
revising  the  introductory  text  and  the 
enthea  in  tlie  Table  between  10.550  mwl 

19,700  MHz  in  paragraph  (b)  and 
revising  paragraph  (c)(3)  as  follows: 


594.71 
Hmitattona. 


(b)  The  maximum  bandwidth  which 
will  be  authorized  per  frequency 
assigned  is  set  out  in  the  table  which 
follows.  Regardless  of  the  maxinram 
authorized  bandwidth  specified  for  each 
frequency  bend,  the  Commission 
reserves  the  right  to  issue  a  license  for 
less  than  the  maximum  bandwidth  if  it 
appears  that  a  lesser  bandwidth  would 
be  sufficient  to  support  an  applicant's 
intended  communications. 


08.55010  10.680  .. 
12.20010  12.700.- 
13.200  to  13.250.- 
17,700  10  18,140- 
18140  10  18.142.. 

18.142  10  le.sao,.. 

18.580  10  18.820-. 
18.820  to  18.920-. 
18.920  10  19  160.- 
18.180  to  19.260  .. 
19.280  10  19. TOO-. 


5 

10c 

25 
.  80 

2 
,  6 

» 

10 

as 


(c]    •   •   • 

(3)  For  Digital  Transmission  System 

channels: 


7.  Section  94.73  is  amended  by 
replacing  the  phrase  "effective  radiated 
power  (ERP)"  with  the  phrase 
equivalent  isotropically  radiated  power 
(EIRP)"  in  paragraph  (a):  replacing  the 
phrase  "ERF"  in  footnote  4  with  the 
phrase  "EIRP",  revising  the  entries 
between  928  and  4a000  MHz  in  the  table 
in  paragraph  (a)(2)  and  removing  its 
footnote  7  as  follows: 

§  94.73    Power  Hmitattona. 

(a)  *  *   • 
(2)   •   •   * 


Fraquancy  band  (MKt) 


EWP-wawn 


928-929    „. 

952-960 

1  850.2.690 

6,526- 10.5a0 

10.550-10,680— 
10.880-13^50 


17. 

.._  4a« 

46.»- 

90l 


4a« 

so* 

17,700-18.800 1  55. 

18,600-18,800 35. 

18,800-19,700 J  sa 

19,700-49.000 j40' 

Abon  40000 J  t 
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8.  Section  94.93  is  amended  by 
revising  the  Table  in  paragraph  (d)(1)  as 
follows;  and  renumbering  the  existing 
tables  in  (d)  as  (i),  (ii),  and  (iii): 

§M.»3    Provtotons for privat* op«rattonai- 
fbrad  UM  of  ItM  12.200-12,700  MHz  ImmkI. 

•  «  •  *  • 

(d)  •  •  • 

[1)  Available  frequencies,  (i)  6.525  to 
6.875  MHz.  10  MHz  channels. 


(ii)  12.700  to  13,150  MHz.  25  MHz 
channels. 

(iii)  12,700  to  13,150  MHz.  12.5  MHz 
channels. 

TranoMl  (recsetve)  (MHz) 

Recaiv« 
(MHz) 

12.nW.2S 

12.93125 

12.718.75 

ia731 25                    

12  95625 

1i743.75 

12.758.25 

19  gat  OK 

1^76875.     .... 

ia993  75 
13.006.25 
13.01875 
1303125 
13.043  75 
13,05625 
13,068.75 

12.781.25 

12  7«a  79 

12M6.2S.     _ 

12J18.7S..    _ 

14831^5      ...    „. 

12343.75... 

12J66.2S._. 

i2.aee.7S_     ...     

13.09375 

liaei^ _ 

12.88375 _ 

13.11875 
13  131  25 

12.908.25  ._      ..._ 

12.»1875._    .._ 

13.143  75 

9.  Section  94.94  is  revised  as  follows: 

§•4.94    Microwav*  cflgital  modulatioa 

Microwave  transmitters  employing 
digital  modulation  techniques  in  the 
bands  10,550-10,680  and  17,700-19,700 
MHz  shall  transmit  at  bit  rate,  in  bits 
per  second  (bps),  equal  to  or  greater 
than  the  auOiorized  bandwidth  in  Hertz 
(e.g.,  to  be  acceptable,  equipment 
transmitting  at  a  20  Mbps  rate  must  not 
require  an  authorized  bandwidth  greater 
than  20  MHz),  In  the  17,700-19.700  MHz 
band,  this  bps/Hz  standard  is 
independent  of  the  antenna 
(polarization)  used,  frequency  reuse,  or 
how  the  system  ^s  configured. 

Note,— Until  December  1,  1988.  no 
minimum  bit  rate  shall  apply  to  the  17,7(X>- 
19.700  MHz  band.  Systems  authorized  prior  to 
that  date  may  install  equipment  after  that 
date  with  no  minimum  bit  rate. 

10,  Section  94.185  is  amended  by 
removing  paragraph  (d)  and  revising 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

994.185    Applications. 

(a)  A  separate  application  form  must 
be  filed  for  each  Digital  Termination 
Nodal  Station.  No  separate 
authorization  is  required  for  User 


Stations  associated  with  a  licensed 
Nodal  Station.  Each  Nodal  Station 
application  must  specify  the  service 
area  that  will  be  served  by  the  station  in 
terms  of  a  distance  radius  or  other 
geographical  specification,  and,  if 
applicable,  the  Standard  Metropolitan 
Statistical  Area  (SMSA)  being  served. 
•        •        •        *        • 

(c)  Only  those  applications  which 
state  an  intent  to  provide  linked  service 
to  users  in  at  least  30  Standard 
Metropolitan  Statistical  Areas  (SMSA) 
within  60  months  of  the  granting  of  the 
application  will  be  eligible  for 
assignment  of  any  of  the  frequencies 
designed  as  Extended  network 
frequencies  in  §  94.189(b).  All  other 
applications  will  be  eligible  for 
assignment  of  the  frequencies 
designated  for  Limited  network 
frequencies  in  {  94.189(c)  or  of  the 
frequencies  designated  for  all  DTS 
applicants  in  §  94.189(e]. 

11.  Section  94.189  is  amended  by 
revising  paragraph  (a);  removing 
paragraphs  (d).  (g)  and  (h);  removing  the 
last  sentence  of  both  paragraphs  (e)(1) 
and  (e)(2);  redesignating  paragraph  (e) 
as  paragraph  (d):  redesignating 
paragraph  (f)  as  paragraph  (e);  add  new 
paragraphs  (f)  and  (g)  as  follows: 

§94.189    Fraquoncies. 

(a)  Each  assignment  in  the  10,550- 
10,680  MHz  band  will  be  for  either 
Extended  network  or  Limited  network 
operation.  Assignments  in  the  17,700- 
19,700  MHz  band  will  be  for  all 
applicants  regardless  of  the  size  of  the 
network  that  an  applicant  intends  to 
construct. 

(1)  In  the  10,550-10,680  MHz  band, 
assignments  for  Extended  network 
operations  will  consist  of  a  pair  of  5 
MHz  channels  as  set  out  in  paragraph 
(b)  of  this  section.  Assignments  for 
Limited  network  operations  will  consist 
of  a  pair  of  2.5  MHz  channels  as  set  out 
in  paragraph  (c)  of  this  section. 

Note. — Application  for  the  assignment  of 
frequencies  in  the  10.550-10.680  MHz  band 
will  only  he  accepted  for  channel  number  4, 
7,  9,  and  19/20.  These  channels  are  also  used 
by  common  carrier  licenses  or  are  proposed 
for  use  by  existing  permittees  and  pending 
applicants  under  common  carrier  rules  in  Part 
21. 

(2)  In  the  17,700-19,700  MHz  band, 
assignments  for  either  Extended  or 
Limited  network  operations  will  consist 
of  a  pair  of  10  MHz  channels  as  set  out 
in  paragraph  (f]  of  this  section. 

(3)  A  Limited  network  applicant  or  an 
applicant  for  assignment  in  the  17.700- 
19,700  MHz  band  may: 

(i)  Simultaneously  apply  for  more  than 
one  channel  pair  per  SMSA  or  service 


area  upon  a  showing  that  the  service  to 
be  provided  will  fully  utilize  the 
spectrum  requested:  and/or 

(ii)  Simultaneously  apply  for  more 
than  one  Nodal  Station  per  frequency 
per  SMSA  or  service  area  if  such 
multiple  stations  are  necessary  to 
efficiently  provide  adequate  service 
coverage, 

(4)  Extended  network  licensees  may 
not  apply  for  an  additional  channel  pair 
until  such  time  as  the  licensee  is 
operating  its  initial  channel  pair  at  or 
near  capacity. 

(5)  The  same  .Nodal,  or  User 
frequencies  may  be  assigned  to  more 
than  one  licensee  in  the  same  SMSA  or 
service  area  so  long  as  the  interference 
protection  criteria  of  §  94.63  are  met, 

•  •  •  •  • 

(f)  Digital  Termination  System 
assignments  in  the  18  GHz  bandishall  be 
made  according  to  the  following  plan: 


Cnanoei  Ho 


Nodal  SUtion 

frequency 

band  (MHz) 


User  (tation 
frequency 
tiand  (MHz) 


25 

26 

27 

28 

29 


18.820-18.830 
18.83&-18.B40 
16.840-18,850 
18850-18.860 
18.860-18.870 


19,160-19,170 

19.170-19.180 
19,180-19,190 
19190-19,200 
19.200-19.210 


These  channel  pairs  may  be  subdivided 
in  bandwidth  as  desired  by  the  licensee, 
(g)  Intemodal  link  assignments  are  to 
be  made  in  accordance  with  the 
provisions  of  Subpart  C  of  Part  94, 
applying  to  point-to-point  operations. 

12.  Section  94.191  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§  94.191    Frequency  tolerance. 

(a)  In  the  frequency  band  10,550- 
10,680  MHz,  the  frequency  tolerance  of 
each  Digital  Termination  Nodal  Station 
transmitter  authorized  for  this  service 
shall  be  ±0.0001%.  The  frequency 
tolerance  of  each  Digital  Termination 
User  Station  transmitter  authorized  for 
this  service  shall  be  ±0.0003%. 

(b)  In  the  frequency  band  17,700- 
19.700  MHz,  the  frequency  tolerance  of 
each  Digital  Termination  Nodal  Station 
transmitter  authorized  for  this  service 
shall  be  ±0.0001%.  The  frequency 
tolerance  of  each  Digital  Termination 
User  Station  transmitter  authorized  for 
this  service  shall  be  ±0,0003%. 

13.  Section  94.193  is  revised  to  read  as 

follows: 

§94.193    Interference. 

(a)  All  applicants  and  licensees  for 
Digital  Termination  Systems  shall 
comply  with  the  interference  protection 
criteria  set  out  in  §  94.63. 
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(b)  Each  application  for  a  new  or 
modified  Digital  Termination  Nodal 
Station  shall  include  an  analysis  of  the 
potential  for  harmful  interference  to  all 
other  licensed  and  previously  applied 
for  co-channel  and  adjacent  channel 
stations  located  within  80  km  (50  miles) 
of  the  location  of  the  proposed  station. 
Applicants  must  certify  the  copies  of 
this  analysis  have  been  served  on  all 
parties  which  might  reasonably  be 
expected  to  receive  interference  above 
the  levels  set  out  in  §  94.63  within  5  days 
of  the  date  the  subject  application  is 
filed  with  the  Commission. 

(c)  Each  licensee  and  applicant  is 
expected  to  engineer  their  system  to  be 
as  compatible  as  reasonably  possible 
with  nearby  co-channel  and  adjacent 
channel  systems  and  to  co-operate  fully 
and  in  good  faith  to  resolve  whatever 
potential  incompatabilities  may  arise. 

14.  Section  94.197  is  revised  to  read  as 
follows: 

§  94.197    Radiated  power  limitations  in  the 
10.6  GHz  band. 

The  EIRP  of  stations  in  the  band 
segment  10,600-10,680  MHz  shall  not 
exceed  -i-40dBw. 

15.  Section  94.15  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  94.15    Policy  governing  the  assignment 

of  frequencies. 

•         •         •         «         * 

(i)  Licensees  and  applicants  for  Digital 
Termination  Systems  will  not  be  subject 
to  the  provisions  of  paragraphs  (a) 
through  (h)  of  this  section.  They  shall 
comply  with  the  frequency  assignment 
policies  and  procedures  prescribed  for 
Digital  Termination  Systems  in  Subpart 
F  of  this  part. 

(Sees.  4(i],  301  and  303(r).  Federal 
Communications  Act  of  1934,  as  amended  47 
U.S.C.  4(i),  301  and303(r)) 

|FR  W  84-24597  Filed  9-2S-M  8  4S  dm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  661 
[Docket  No.  40917-4122) 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Interim  emergency  rule. 

SUMMARY:  NOAA  issues  an  energency 
rule  to  close  the  territorial  sea  off  the 


coast  of  Oregon  between  Cape  Falcon 
and  Cape  Bianco  to  commerical  fishing 
for  salmon  other  than  coho  until 
September  30, 1984.  This  action  is  taken 
to  implement  a  decision  by  the 
Secretary  of  Commerce  to  preempt  the 
State  of  Oregon's  ocean  salmon 
management  authority.  This  action  is 
intended  to  conserve  ocean  salmon 
stocks  and  to  protect  the  integrity  of  the 
regional  fishery  management  system. 
DATES:  The  emergency  rule  is  effective 
from  2400  hours  local  time.  September 
21,  1984,  through  2400  hours  local  time, 
September  30,  1984. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Thomas  E.  Kruse  (Acting  Regional 
Director.  NMFS),  206-392-6150. 
SUPPtfMENTARY  INFORMATION:  Section 
306(b)  of  the  Magnuson  Fishery 
Conservation  and  Management  .^ct 
(Magnuson  Act),  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
regulate  a  fishery  within  State 
boundaries  if  he  makes  two  findings:  (1) 
Fishing  in  the  fishery  is  engaged  in 
predominately  within  and  beyond  the 
fishery  conservation  zone  (FCZ);  (2)  a 
State  has  taken  action,  the  results  of 
which  will  substantially  and  adversely 
affect  the  carrying  out  of  the  fishery 
management  plan  (FMP)  for  the  fishery. 

NOAA  published  emergency 
regulations  (49  FR  18853,  May"3,  1984)  to 
govern  the  1984  ocean  salmon  fisherj'. 
During  its  deliberations  on  management 
measures  for  the  1984  season,  the  Pacific 
Fishery  Management  Council 
considered  but  rejected  proposals  to 
increase  harvest  levels  off  Oregon. 

On  August  30, 1984,  the  Oregon  Fish 
and  Wildlife  Commission  decided  to 
deviate  from  the  management  regime 
established  by  the  FMP  by  opening 
Oregon  waters  between  Cape  Blanco 
and  Cape  Falcon  for  a  September 
commercial  "other  than  coho"  troll 
salmon  fishery.  The  season  in  the  FCZ 
closed  as  scheduled  on  August  31.  1984 

On  September  7,  1984,  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
served  notice  on  the  State  of  Oregon  of 
initiation  of  a  proceeding  to  preempt 
Oregon's  fishery  management  authority 
with  respect  to  commercial  fishing  in  the 
territorial  sea  off  the  coast  of  Oregon. 
The  proposed  rule  appears  at  49  FR 
35815,  September  12.  1984. 

On  September  13, 1984.  a  hearing  was 
held  under  50  CFR  Part  619.  The  portion 
of  the  proceedings  affecting  the  area 
between  Cape  Falcon  and  Cape  Blanco 
was  expedited  in  order  to  close  that 
area  promptly  and  minimize  the  adverse 
effects  of  fishing.  The  Administrative 
Law  judge,  after  considering 
submissions  from  the  State  of  Oregon 
and  the  Assistant  Administrator  for 


Fisheries  recommended  that  the 
Secretary  preempt  Oregon's  authority 
between  Cape  Falcon  and  Cape  Blanco 
until  September  30, 1984.  The  Secretary 
has  made  the  requisite  statutorv'  findings 
and  issues  this  emergency  rule  closing 
Oregon's  waters  between  Cape  Falcon 
and  Cape  Blaru:o  until  September  30. 
1984.  The  record  of  the  hearfng  remains 
open  for  submission  of  supplementary 
evidence,  and  the  Administrative  Law 
)udge  will  issue  at  a  later  date  a  second 
set  of  findings  regarding  the  issue  of 
whether  Oregon's  departure  from  the 
Federal  regulations  for  1984  warrants 
preemptive  action  by  the  Secretary 
beyond  the  area  between  Cape  Falcon 
and  Cape  Blanco  and  bevond  September 
30. 1984. 

This  rule  is  issued  under  the  authority 
of  section  306(e)  of  the  Magnuson  Act  to 
respond  to  the  emergency  created  by 
Oregon's  decision  to  open  its  waters  for 
a  September  commercial  fisherv .  The 
rule  will  prevent  hooking  mortality  on 
coho  and  undersized  chinook  that  would 
have  been  taken  inudental  to  the  "other 
than  coho  "  commercial  fishery  m 
Oregon's  territorial  waters. 

ClassificatioD 

The  Assistant  Administrator  finds 
that  the  reasons  for  preemption  and  for 
issuing  this  emergency  rule  under 
section  305(e)  of  the  Magnuson  Act  also 
make  it  impracticable  and  contrarv  to 
the  public  interest  to  provide  advance 
notice  and  opportunity  for  comment  or 
to  delay  for  30  days  the  effective  date  of 
this  emergency  rule,  under  sections  553 
(b)  and  (d)  of  the  Administrative 
Procedure  Act. 

The  Administrator  of  NOAA  has 
determined  that  this  rule  is  not  "major " 
under  Executive  Order  12291.  and  that 
the  situation  justifying  issuance  of  this 
rule  under  section  305(e)  of  the 
Magnuson  Act  constitutes  an  emergency 
situation  under  section  8(a)(1)  of  the 
Executive  Order.  NOAA  has  transmitted 
a  copy  of  this  emergency  rule  and  the 
regulatory  impact  review  prepared  on 
the  1984  emergency  regulations  to  the 
Director  of  the  Office  of  Management 
and  Budget. 

This  emergency  rule  does  not  entail 
any  Federal  collection  of  information  for 
purposes  of  the  Paperwork  Reduction 
Act.  Because  the  rule  is  issued  without 
opportunity  for  prior  public  comment,  it 
is  exempt  from  the  regular  procedures  of 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Indians. 
116  U.S.C.  1801  efse<?.) 


984 


JMI 
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Dated:  September  21, 1984. 
A.I.CaUo. 

Deputy  Administrator.  National  Oceanic  and 
Atmospheric  Administration. 

PART  661-OCEAN  SALMON 
nSHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON,  AND 
CAUFORNIA 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  661  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  661  is 
as  follows: 

Authority:  16  U.S.C.  1801  et  seq 

§661.3    [Afn«nd«d] 

2.  For  the  reasons  set  out  in  the 
preamble,  50  CFR  661.3  is  amended  by 
adding  the  following  sentence  to  the  end 
of  the  definition  of  the  term  "Fishery 
Management  Area": 

•  •        *        *        * 

■  *  ■  in  addition,  the  Fishery 
Management  Area  includes  the 
territorial  sea  off  the  coast  of  Oregon 
between  Cape  Falcon  and  Cape  Blanco 
until  2400  hours  local  time,  September 
30.  1984. 

•  *         *         *         * 

im  l)oc  M-ZS6S2  Filed  »-25-d4.  »:45  amj 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of   these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  tn  the  rule 
making   pnor  to      the   adoption   of   the   final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Miscellaneous  Amendments 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  proposes  to  revise  its 
Federal  Employees  Health  Benefits 
(FEHB)  regulations  to  make  the  effective 
dates  for  belated  open  season 
enrollments  and  changes  in  enrollment 
retroactive  when  filed  late  because  of 
causes  beyond  an  individual's  control. 
This  revision  would  alleviate  the 
financial  hardship  suffered  by 
individuals  who  must  meet  deductibles 
of  two  plans  in  the  same  calendar  year 
for  medical  expenses  incurred  before 
and  after  the  effective  date  of  the 
belated  change. 

DATE:  Comments  must  be  received  on  or 
before  October  26, 1984. 
address:  Send  comments  to  Lucretia  F. 
Myers,  Assistant  Director  for  Pay  and 
Benefits  Policy,  Office  of  Personnel 
Management,  P.O.  Box  57,  Washington, 
D.C.  20044;  or  deliver  to  Office  of 
Personnel  Management,  Room  4351. 1900 
E  Street,  NW,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACr 
Barbara  Myers,  (202)  632-9677. 
SUPPLEMENTARY  INFORMATION: 

Regulations  now  allow  belated 
enrollments  and  changes  in  enrollment 
when  individuals  are  unable,  for  causes 
beyond  their  control,  to  file  within  the 
open  season  time  limits.  Such  actions 
are  effective  on  a  prospective  basis.  The 
regulations  also  require  individuals  who 
incur  medical  expenses  before  and  after 
the  effective  date  of  the  belated  change 
to  meet  deductibles  of  two  plans  in  that 
same  calendar  year. 

OPM  is  therefore  amending  its 
regulations  to  avoid  an  adverse  impact 
on  individuals  and  to  ensure  consistent 


treatment.  The  amended  regulations 
would  provide  that  an  open  season 
enrollment  or  change  in  enrollment, 
which  is  filed  late  because  of  causes 
beyond  the  individual's  control,  takes 
effect  as  if  it  had  been  timely  filed.  The 
effective  date  will  be  either  January  1  or 
the  first  day  of  the  first  pay  period  in 
January,  if  different.  (See  {  890.306(c)  of 
the  current  FEHB  regulations.)  An 
individual  whose  employing  office 
accepts  his  or  her  reasons  for  belatedly 
filing  will  be  required  to  meet  only  one 
deductible  for  the  calendar  year. 

E.G.  12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees  and  annuitants. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Claims,  Government 
employees.  Health  insurance, 
Retirement. 

Office  of  Personnel  Management. 
Donald ).  Devine, 

Director. 

Accordingly,  OMP  proposes  to  amend 
Part  890  of  Title  5  of  the  Code  of  Federal 

Regulations  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  In  §  890.201,  paragraph  (a)(10)  is 
revised,  to  read  as  follows: 

§  890.210     Minimum  starxlards  for  health 
benefits  plans. 

(a)  •   •   • 

(10)  Provide  that  any  covered 
expenses  incurred  from  January  1  to  the 
effective  date  of  an  open  season  change 
count  toward  the  losing  carrier's  prior 
year  deductible.  If  the  prior  year 
deductible  or  family  limit  on  deductibles 
of  the  losing  carrier  had  previously  been 
met,  the  enrolled  individual  (and  eligible 
family  members)  shall  be  eligible  for 
reimbursement  by  the  losing  carrier  for 
covered  expenses  incurred  during  the 
current  year.  Reimbursement  of  covered 
expenses  shall  apply  only  to  covered 
expenses  incurred  from  January  1  to  the 
effective  date  of  the  open  season 


change.  This  section  shall  not  apply  to 
any  other  permissible  changes  made 
during  a  contract  year. 
•        •        *        •        • 

2.  In  §  890.306,  paragraph  (e)  is 
redesignated  as  paragraph  (f)  and  a  new 
paragraph  (e)  is  added,  to  read  as 
follows: 

$890,306    Effecthre  dates. 

•  •  •  «  • 

(e)  Belated  open  season  registrations. 
When  a  belatedly  filed  enrollment 
registration  under  §  890.301(d)(1)  or  an 
enrollment  change  under  §  890.301(d)(2) 
is  accepted  by  the  employing  office 
under  §  890.301(b),  it  takes  effect  the 
same  day  a  timely  filed  enrollment 
would. 

•  •  •  «  • 

(S  U.S.C.  8913) 

|FR  Doc-  M-ZSS80  Filed  »-2&-M:  8.4S  »m) 
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DEPARTMENT  OF  ENERGY 

Office  Of  ttte  Assistant  Secretary  for 
Deferise  Programs 

10  CFR  Part  1017 

Identification  and  Protection  of 
Unclassified  Controlled  Nuclear 
Information 

agency:  Department  of  Energy. 
ACTION:  Proposed  rule:  extension  of  the 
comment  period. 

summary:  The  Department  of  Energy 
(DOE)  hereby  extends  the  comment 
period  thirty  days  from  the  date  of  this 
publication  on  proposed  rules  regarding 
identification  and  protection  of 
Unclassified  Controlled  Nuclear 
Information.  This  action  is  in  response 
to  a  number  of  requests  that  an 
extension  be  granted  to  provide 
additional  time  to  review  the  proposed 
rule  of  August  3, 1984  (49  FR  31236)  and 
to  develop  comments  for  submission  to 
DOE. 

DATE:  Comments  in  connection  with  the 
proposed  rule  must  be  received  on  or 
before  October  26, 1984. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Assistant  Secretary  for 
Defense  Programs,  U.S.  Department  of 
Energy,  Room  4A-014,  Washington.  D.C. 
20585,  Attention:  Paul  R.  Laplante,  DP-6. 
Six  copies  should  be  submitted.  Copies 
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of  comments  received  may  be  examined 
at  the  DOE  Reading  Room,  lE-190, 
lames  Forrestal  Building,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585  between  the  hours  nf  8  a.m. 
and  4  p.m.,  Monday  through  Friday. 
except  Federal  holidays. 

FOR  FURTHER  INFORMATIOM  CONTACr 

Paul  R.  Lapldnte,  Office  of  Policy  and 
F'lannins  (DP-Oj.  Office  of  the  Assistant 
Secretary  for  Defense  Programs,  U.S. 
Department  of  Energy.  Washington.  D.C. 
20585,  (202)  252-1870  nr  .Ms.  [u  Ann 
Williams,  Office  of  the  General  Counsel 
(GC-31),  U.S.  Department  of  Energv. 
Washington,  DC  20585.  (202J  252-0975. 

Issued  in  Wdshingion,  DC,  this  14lh  day  of 
St;pletnt>er,  1984 

William  W.  Hoover.  ^ 

Assistant  St'crelury  fur  Defense  t'royronts. 

im  LKx.  »4-2.V.i:lKi!«1».2S-«(  «:«5«ii,| 
BIU.MG  COOC  MSO-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 
I  Docket  No.  84-CE-26-AO I 

Airworttiiness  Directives;  Beectt 
Models  65-88,  65-90,  65-A90,  B90, 
C90,  E90,  100,  A100  and  B100 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemakinc 
(NPRM). 


summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Beech  Models  65-88. 
65-90,  65-A90.  B90,  C90,  E90.  100.  AlOO 
and  BlOO  airpldoes.  It  would  supersede 
AD  81-12-01  and  require  replacement  of 
all  cast  acrylic  cabin  windows  with 
stretched  acrylic  windows.  Failures  of 
cast  acrylic  windows  continue  to  occur 
although  they  have  been  inspected  per 
AD  81-12-01,  Since  the  inspections 
required  by  th,s  AD  are  inadequate  to 
prevent  window  failures,  removel  of  the 
cast  acrylic  windows  from  service  will 
preclude  the  safety  hazards  associated 
with  these  failures. 

DATE:  Comments  must  be  received  on  or 
before  November  16.  1984. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beech  Service  Bulletin  No. 
2011  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircraft 
Corporation.  Wichita.  Kansas  67201  or 
the  Rules  Docket  at  the  addresses 
below. 


Send  comments  on  the  proposal  in 
duplicate  to  Federal  Aviation 
Administration.  Central  Region,  Office 
of  the  Regional  Counsel.  Attention: 
Rules  Docket  No.  84-CE-2&-AD,  Room 
15.58,  601  East  12th  Street,  Kansas  City, 
Missouri  64U)6. 

FOR  FURTHER  INFORMATION  CONTACr. 

Don  Campbell,  Aerospace  l-jigmeer. 
Airframe  Branch,  ACE-120W,  Wichita 
Aircraft  Certification  Office  (AGO),  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport.  Wichita.  Kansas  67209. 
Telephone  (316)  94f>^M«)9. 
SUPPLEMENTARY  INFORMATION: 

Comments  lovited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  commenis 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic,  environmental  and  energy 
aspects  of  the  proposed  rule.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket, 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Rf'gion,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  84-CE-28-Ad,  Room  1558,  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

Discussion 

AD  81-12-01.  Amendment  39-4126  (46 
PR  29995,  29926)  requires  inspection  of 
cast  acrylic  windows  on  Beech  Models 
65-88,  65-90,  90,  and  100  Series 
airplanes  to  prevent  failures  of  these 
windows.  Despite  the  inspections 
required  by  this  AD.  there  have  been 
five  additional  failures.  Cabin  window 
blowouts  are  hazardous.  In  addition  to 
the  danger  of  flying  plexiglass,  there 
exists  the  physiological  distress  of  rapid 
decompression,  both  to  passengers  and 
crew.  Loss  of  airplane  control  due  to 


pilot  incttpadiation  may  result.  To 
prevent  such  a  failure.  Beech  has  issued 
Mandatory  Service  Bulletin  No,  2011 
which    alls  for  replacement  of  all  cast 
acrylif  windows  with  stretched  acrylic 
■   within  one  year.  In  view  of  the  service 
history,  the  FAA  finds  that  AD  81-12-01 
IS  not  effective  in  preventing  cast  acrylic 
window  failures  on  the  affected 
airplanes.  Since  the  condition  described 
herein,  is  likely  to  exist  or  develop  in 
other  Beech  Models  65-88.  65-90,  90  and 
TOO  Series  aircraft  of  the  same  type 
design,  the  proposed  .\U  would 
supersede  AD  81-12-01  and  require 
continual  inspection  and  eventual 
replacement  of  all  cast  acrylic  windows 
in  accordance  with  Beech  Service 
Bulletin  2011. 

There  are  approximately  1,134 
airplanes  affected  by  the  proposed  AD. 
Labor,  material,  and  downtime  for 
replacing  all  the  cast  acrylic  windows  is 
estimated  to  be  S2.700  per  airplane  for  a 
total  cost  of  S3. 06  million.  The  cost  per 
airplane  is  less  than  the  threshold 
.significant  cost  amount  for  those  small 
entities  operating  one  airplane  and  the 
FAA  has  determined,  on  the  basis  of  the 
aircraft  registration  records,  that  less 
than  5%  of  the  owners  of  the  affected 
airplanes  own  more  than  one  of  the 
affected  aircraft  and  may  incur  a  cost 
greater  than  the  significant  amount 
threshold. 

Therefore.  I  certify  that  this  proposed 
action;  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);  and  (3J  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regualtory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  given  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39,13)  by 
adding  the  following  new  AD: 

Beech:  Applies  to  Models  65-88.  (S/Ns  LP-1 
throuRh  LP--2fi  LP-28  and  LP-30  through 
LP-471;  65-90,  65-A90,  B90,  and  C90  (S/ 
.\'s  L)-l  ihrnugh  LI-680):  E90,  (S/Ns  LW- 
1  through  LW-17e):  100  and  AlOO,  (S/Ns    - 
B-1  through  B-228);  and  BlOO  (S/Ns  BE-1 
through  BE-8J  certificated  in  any 
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category  in  which  all  caat  acrylic 
windows  have  not  been  replaced  with 
stretched  acrylic  windows. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  failures  of  a  cast  acrylic 
window  and  resulting  decompression  and 
possible  occupant  injury,  accomplish  the 
following: 

(a)  Within  50  hours  time-in-servTce  (TIS) 
after  the  effective  date  of  this  AD  or  300 
hours  TIS  after  the  last  inspection  per  AD  81- 
12-01  whichever  occurs  later,  and  each  300 
hours  TIS  thereafter,  and  within  50  hours  TIS 
after  any  stripping  and  repainting  in  the  area 
of  the  window: 

(1)  Visually  inspect  each  cast  acrylic 
window  in  accordance  with  Beech  Service 
Bulletin  No.  2011  (SB  2011). 

(2)  If  the  above  inspeciton  discloses  any 
crack,  fissure,  stress  craze  or  scratch  in  any 
window,  prior  to  further  pressurired  flight, 
replace  this  window  with  a  stretched  acrylic 
window  of  the  appropriate  part  number 
specified  in  paragraph  (b). 

(b)  Within  one  calendar  year  after  the 
effective  date  of  the  AD,  replace  each  cast 
acrylic  window  with  one  of  the  stretched 
acrylic  windows  listed  below. 


Window 


Beech  Part  No 


Ovsl.  baggage  ara* 

Cockpit.  ttOe.  standard. 
CocKpit.  ado.  oversae 
Round,  Cabin    


I  50-440014-837  or  -WS 
'  50-420066-317  or  -318. 

50-420066-353  Of  -354 

50-420013-1053 


Note:  After  installing  a  stretched  acrylic 
window  make  an  appropriate  entry  in  the 
Aircraft  Maintenance  Record  which,  along 
with  previous  entries,  clearly  shows  each 
location  at  which  a  stretched  acrylic  window 
has  been  installed. 

(c)  Upon  installation  of  all  stretched  acrylic 
windows  per  paragraph  (b)  above  this  AD  is 
no  longer  applicable. 

(d)  Compliance  with  Paragraphs  (a)  and  (b) 
of  this  AD  is  not  required  if  the  pressurization 
system  is  deactivated  as  follows,  and  the 
aircraft  is  operated  in  accordance  with  this 
limitation: 

(1)  Secure  the  "Test/Dump"  switch  in  the 
"Dump"  position;  and 

(2)  Fabricate  a  placard,  "CABIN 
PRESSURIZATION  PROHIBITED"  of  ^is- 
inch  or  larger  letters  and  install  it  on  the 
control  panel  adjacent  to  pressurization 
system  controls:  and 

(3)  Insert  a  copy  of  this  AD  in  the 
"Limitations"  section  of  the  airplane  flight 
manual. 

(4)  Mak^  an  appropriate  entry  in  the 
Aircraft  Maintenance  Record  showing 
compliance  with  this  paragraph. 

(5)  The  provisions  of  this  paragraph  may  be 
accomplished  by  the  holder  of  at  least  a 
private  pilot  certiricate  issued  under  Part  61 
of  the  Federal  Aviation  Regulations  on  any 
airplane  owned  or  operated  by  that  person, 
provided  the  airplane  is  not  used  in  air 
carrier  service. 

(e)  Aircraft  may  be  flown  unpressurized  in 
accordance  with  FAR  21.197  to  a  location 
where  the  inspectiona/repaira  required  by 
this  AD  can  bie  performed. 


(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
continent  Airport  Wichita,  Kansas  67209 
Telephone  (316)  946-4400. 

This  AD  supersedes  AD  81-12-01, 
Amendment  39-4126. 

(Sees.  313(a).  601  and  603,  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1354(a),  1421 
and  1423);  49  U.S.C.  106(g)  (Revised,  Pub.  L 
97-449,  January  12, 1983);  and  Section  11.85  of 
the  Federal  Aviation  Regulations  (14  CFR 
11.85)) 

Issued  in  Kansas  City.  Missouri,  on 
September  14, 1984. 
lohn  E.  Shaw, 

Acting  Director,  Central  Region. 

|FK  Doc  M-25430  Filed  B-2S-M  84S  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Secretary 

24  CFR  Parts  215, 880, 881, 882, 883, 
884, 886,  904, 905  and  960 

(Docket  No.  R-a4-1187;  FR-15971 

Preference  In  the  Provision  of  Housing 
for  Families  Who  Are  Occupyirtg 
Sut>standard  Housing,  Are 
Involuntarily  Displaced,  or  Are  Paying 
More  Than  Fifty  Percent  of  Income  for 
Rent 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  a  statutory  directive  to  give 
preference  in  the  provision  of  housing  to 
famihes  eligible  for  assistance  under  the 
Public  Housing,  Section  8  or  Rent 
Supplement  programs  who  are  living  in 
substandard  housing,  who  are 
involuntarily  displaced,  or  who  are 
paying  more  than  50  percent  of  family 
income  for  rent.  The  Congress  has 
determined  that  these  families,  because 
they  have  the  most  urgent  housing 
needs,  should  be  treated  preferentially 
in  the  tenant  selection  process. 
DATE:  Comments  must  be  received  by 
November  26. 1984. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  10276,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 

FOR  FURTHER  i^ORMUTKM  CONTACT: 

James  Tahash,  Office  of  Multifamily 


Housing  Development,  Room  6178. 
Department  of  Housing  and  Urban 
Development  Telephone  (202)  755-5654: 
Madeline  Hastings,  Office  of  Existing 
and  Moderate  Rehabilitation.  Room 
4204,  Department  of  Housing  and  Urban 
Development.  Telephone  (202)  755-5597; 
and  Edward  Whipple,  Office  of  Public 
Housing,  Room  6236  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  S.W.  Washington,  D.C. 
20410,  Telephone  (202)  428-0744.  These 
are  not  toll-free  telephone  numbers. 
SUPPLEMENTARY  INFORMATNMC 
Statutory  Basis 

Section  206  of  the  Housing  and 
Community  Development  Amendments 
of  1979  ("HCDA")  (Pub.  L  96-153) 
amended  the  Public  Housing  and  section 
8  Programs  under  the  United  States 
Housing  Act  of  1937  to  provide,  in 
substantially  identical  language,  that 
tenant  selection  criteria  used  by  an 
owner  or  PHA,  as  the  case  may  be,  must 
give  "preference  to  families  which 
occupy  substandard  housing  or  are 
involuntarily  displaced  at  the  time  they 
are  seeking"  housing  assistance.  Section 
203  of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L  98-181 
(1983  Act)  subsequently  amended  these 
authorities  to  provide  that  the  tenant 
selection  criteria  used  must  give  a 
preference  to  a  third  category  of 
families — those  who  "are  paying  more 
than  50  per  centum  of  family  income  for 
rent." 

Section  203(a](4]  of  the  HCDA  also 
amended  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  (Rent 
Supplement),  12  U.S.C.  17018.  by  adding 
a  new  subsection  (k),  which  provides 
that  "in  making  assistance  available 
under  this  section,  the  Secretary  shall 
give  priority  1o  individuals  or  families 
who  are  occupying  substandard  housing 
or  are  involuntarily  displaced  at  the 
time  they  are  seeking  housing 
assistance."  In  addition,  section 
203(b)(3)  of  the  1983  Act  amended 
section  101(e)(1)(B)  of  the  Rent 
Supplement  authority  by  including 
substantially  identical  language  with 
reject  to  families  paying  more  than  50 
percent  of  income  for  rent  As  amended, 
paragraph  (6),  now  states:  "The 
Secretary  shall  issue,  *  *  *,  certificates 
as  to  *  *  *  (B)  whether  the  individual 
was  occupying  substandard  housing, 
was  paying  more  than  50  percent  of 
family  income  for  rent,  or  was 
involuntarily  displaced  at  the  time  it 
was  seeking  assistance  under  this 
section." 

Although  the  rent  burden  preference 
is  appropriately  included  in  the  Rent 
Supplement  provision,  the  amendment 
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adding  the  preference  a£Fected  section 
101(e)(lMB]  only,  and  not  section  lOl(k), 
tlM  KCtion  that  Congress  had  originally 
enacted  to  create  the  preference  for 
those  peraoos  occupying  substandard 
housiog  or  involuntarily  displaced.  See 
section  203(a)(4)  of  the  HCDA.  The 
Department  would,  however,  under  this 
rule,  extend  the  rent  burden  preference 
to  persons  who  qualify  for  assistance 
under  the  Rent  Supplement  program.  In 
doing  ao,  the  Department  believes  the 
rule  would  be  carrying  out  the  intent  of 
Congress,  notwithstanding  the  failure  to 
include  the  language  in  section  101  (k)  of 
the  Rent  Supplement  statute. 

The  amendments  to  the  Public 
Housing  and  Section  8  Programs  made 
l)V  sc<  tion  206  (rf  lh«  HCDA  provide  for 
•  "preference"  to  certain  classes  of 
families.  The  comparable  amendment  by 
section  203(a)(4)  of  the  HCDA  to  the 
Rent  Supplement  Program  provides  for  a 
"priority"  to  the  same  classes  of 
famihes.  The  Department  has  studied 
the  legislative  history  to  determine 
whether  the  Congress  intended  to  impart 
a  meaning  to  the  word  "priority" 
different  from  that  intended  by  use  of 
the  word  "preference."  Our  research  has 
shed  no  light  on  the  legislative  intent  in 
this  regard.  In  view  of  the  apparent 
unified  intent  of  the  several 
amendments  (notwithstanding  that  they 
affect  different  programs],  the 
Department  has  treated  the  words 
synonynuHisly.  To  avoid  ambiguity,  the 
word  "preference."  and  not  "priority,"  is 
used  throughout  the  rule. 

The  statutory  directive  is  that  the 
function  of  selecting  tenants,  including 
the  giving  of  the  statutory  preferences,  is 
the  responsibility  of  the  owner  or  PHA. 
This  responsibility  is  so  fixed  under 
present  regulations,  and  was  reaffirmed 
in  the  Conference  Report  accompanying 
the  legislation  establishing  the  original 
two  preferences.  The  report  states  in 
part: 

The  priority  (or  preference)  is  intended  to 
guide  the  owner  of  PKA  in  determining  which 
potential  tenanU  to  telect  *  *  *  The  priority  is 
not  intended  nor  should  it  be  used  to  allow 
the  Department  to  direct  an  owner  or  PHA  to 
select  certain  tenants.  *  *  *  This  provision  is 
not  intended  to  alter  the  basic  responsibility 
oirer  tenant  selection  which,  under  current 
law.  rests  solely  with  the  PHA  and  owner.  It 
is  simply  intended  to  have  owners  and  PHAs 
give  priority  to  meeting  the  urgent  housing 
needs  of  those  families  living  in  substandard 
conditions  or  being  involuntarily  displaced. 
(H.R.  Rep.  No.  706.  96th  Cong.,  Igl  Segs.  55. 
reprialed  in  [1979J  U.S.  Code  Cong.  &  Ad. 
News  2414.] 

The  rule  has  been  drafted  to  give 
owners  full  discretion  and  authority  to 
select  tenants,  verify  their  status,  give 
th«  preferences,  and  generally 


implement  all  aspects  of  the  rule  with 
minimal  Departmental  involvement. 
However,  if  an  owner  in  the  Rent 
Supplement  program  requests  it,  the 
Secretary  will  issue  a  certificate  with 
respect  to  whether  a  family  is  occupying 
substandard  housing,  is  involuntarily 
displaced,  or  is  paying  more  than  50 
percent  of  family  income  for  rent.  The 
Secretary's  action  here  is  consistent 
with  section  101(e)(l  )(B)  of  the  Rent 
Supplement  Program. 

In  drafting  this  proposed  rule,  the 
Department  has  sought  to  accommodate 
the  statutory  demand  of  the  preference 
provisions  within  the  existing  regulatory 
framework  of  the  Rent  Supplement. 
Public  Housing,  and  section  8  Programs. 
Thus,  although  the  statutory  imperative 
is  to  give  preference  to  families  who  are 
involuntarily  displaced,  who  are  living 
in  substandard  housing,  or  who  are 
paying  more  than  50  percent  of  family 
income  for  rent,  the  rule  limits  the 
preferences  to  those  families  who  are 
"qualified  tenants"  under  24  CFR  215.20 
or  "eligible  families"  under  the  various 
section  8  and  Pubhc  Housing 
regulations. 

The  Department  has  limited  the 
preferences  in  this  manner  to  ensure 
thaiavailable  assisted  housing  is  not 
denied  to  "qualified"  or  "eligible 
families"  as  a  result  of  the  creation  of  a 
separate  class  of  beneficiaries  (i.e., 
famihes  involuntarily  displaced,  living 
in  substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent]  who.  being  neither  otherwise 
eligible  nor  qualified,  are  nonetheless 
treated  preferentially.  The  rule  is 
specific  that,  irrespective  of  a  family's 
preference,  if  that  family  did  not  satisfy 
the  condition  precedent  of  being 
"qualified"  or  "eligible",  as  defined  in 
the  relevant  programs,  the  family  cannot 
qualify  for  admission  to  a  project. 

Time  for  Implementing  the  Rule 

The  Department  is  specifically 
requesHng  comment  on  how  much  time 
PHAs  and  private  owners  should  be 
given  to  implement  the  final  rule,  which 
will  be  published  for  effect  after  HUD 
has  reviewed  the  public  comments 
received  on  this  proposed  rule.  HUD  is 
considering  delaying  the  effective  date 
for  up  to  lao  days  after  publication  of 
the  final  rule.  The  proposed  delay  in  the 
implementation  of  the  final  rule  may  be 
necessary  because  of  administrative 
problems  arising  from  the  final  rule's 
implementation.  For  example,  private 
owners  and  PHAs  may  alreaSy  have  a 
hierarchical  waiting  list  of  qualified  and 
eligible  families — a  list  which  would 
have  been  prepared  without  regard  to 
these  preferences.  These  owners  and 
PHAs  may  need  some  time  to  factor  in 


the  new  preferences,  which  may  result 
in  applicants"  positions  on  the  waiting 
list  changing.  Or,  tenants  who  may 
qualify  for  a  preference  may  not  readily 
be  able  to  furnish  the  documentation 
necessary  to  verify  their  status.  In 
addition,  in  the  interest  of  fairness  and 
to  ensure  that  all  applicant's  are  fully 
informed  of  the  preferences,  it  may  be 
necessary  to  delay  the  effective  date  of 
the  final  rule  to  allow  for  the  widest 
dissemination  of  information  regarding 
the  preferences. 

Primacy  of  the  Preferences 

This  rule  would  implement  these  three 
preferences  so  as  to  give  them  primacy 
over  all  non-Federal  preferences. 
Therefore,  the  Department  is  also 
specifically  requesting  comment  on  the 
effect  and  propriety  of  implementing  the 
three  preferences  so  as  to  accord  such 
qualifying  applicants  an  absolute 
preemptive  right  and  a  preeminence  in 
the  tenant  selection  process  over  other 
applicants  holding  or  entitled  to  other 
preferences  currently  recognized  by 
PHAs  and  some  private  owners.  For 
example,  present  practice  followed  by 
most  PHAs  and  sanctioned  in  existing 
regulations,  allows  for  some  categories 
of  tenents  (e.g.,  veterans)  to  be  preferred 
over  others  in  the  tenant  selection 
process.  With  the  issuance  of  this 
proposed  rule  and  its  adoption  as  a  final 
rule,  however.  non-Federal  preferences 
(i.g..  preferences  not  mandated  by 
Federal  law)  will  be  subordinated  to 
these  three  preferences. 

The  Department  recognizes  that  it 
may  be  administratively  unsettling  to 
some  PHAs  and  private  owners  to 
change  established  tenant  selection 
procedures  to  make  them  consistent 
with  this  rule.  However,  in  view  of  the 
explicit  statutory  creation  of  these  three 
classes  of  preferred  applicants,  the 
Department  believes  that  it  is 
constrained  to  provide  that  these  three 
classes  should  be  chosen  over  other 
applicants,  irrespective  of  how  many 
non-Federal  preferences  other 
applicants  may  qualify  to  receive. 
Moreover,  such  a  provision,  in  HUD's 
view,  is  fairiy  responsive  to  the 
Congressional  solicitude,  evidenced  in 
the  above-cited  language  of  the 
Conference  Report,  for  families  in  the 
preferred  categories. 

Accordingly,  it  is  the  Department's 
position  that,  in  the  weighting  process, 
an  applicant  qualifying  for  any  one  of 
these  three  preferences  would  outweigh, 
and  therefore  be  chosen  before,  another 
applicant  who  does  not  qualify  for  one 
of  the  three  preferences,  regardless  of 
the  tombinalion  or  dty4reKati(>«i  ol  other 
(i.e..  State-  or  locally  created) 
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preferences  enjoyed  by  the  other 
apphcant.  and  without  regard  to  which 
applicant  applied  first,  or  the  length  of 
time  the  first  applicant  was  on  the 
waiting  list. 

The  rule  would  not  preempt  those 
classes  of  tenants  accorded  specific 
preferential  treatment  under  other 
Federal  regulatorey  or  statutory 
authorities.  For  example,  sections  221(f] 
and  231(f)  of  the  National  Housing  Act 
(NHA).  12  U.S.C.  17151(f)  and  1715v(f). 
respectively,  authorize  the  Secretary  to 
adopt  procedures  to  assure  that  housing 
provided  under  these  sections  "is 
available  to  displaced  families"  (section 
221(f))  or  to  prescribe  procedures  to 
secure  for  handicapped  families 
"preference  or  priority  of  opportunity  to 
rent  the  living  units  specially  designed 
for  their  use  and  occupancy)"  (section 
231(f)).  These  statutory  requirements  are 
implemented  by  regulatory  provisions  af 
24  CFR  221.537(c),  giving  a  preference  to 
displacees,  and  at  24  CFR  231.9,  giving  a 
preference  to  elderly  or  handicapped 
persons. 

No  Double  Preference 

Because  of  those  preexisting 
preference  provisions  (e.g.,  the 
preferences  under  24  CFR  221.537(c)  and 
231.9),  it  is  theoretically  possible  that  an 
applicant  may  qualify  as  a  displacee 
under  24  CFR  211.537(c)  or  under 
proposed  24  CFR  215.22,  since 
"displacee"  may  be,  in  part,  defined 
identically  in  both  sections.  Also,  it  is 
possible  that  an  applicant  will  qualify 
for  more  than  one  of  the  preferences 
contained  in  this  rule.  For  example,  a 
person  who  has  been  involuntarily 
displaced  may  be  hving  in  replacement 
housing  that  is  substandard.  There  is, 
however,  no  "double"  preference  in  such 
instances.  Thus,  a  displacee  who  may 
qualify  under  either  24  CFR  221.537(c)  or 
proposed  24  CFR  215.22(b)  would  be 
treated  equally  in  the  tenant  selection 
process  with  a  displacee  who  qualified 
under  proposed  §  215.22(b)  only. 

Changing  From  one  Preference  Category 
to  Another 

An  applicant  who  qualifies  for  a 
preference  but  who,  before  securing 
assisted  housing,  loses  his  ore  her 
qualification  for  that  preference  will  still 
be  entitled  to  exercise  a  preference  at 
the  time  a  unit  becomes  available  if  he 
or  she  is  eligible  for  another  of  the 
statutory  preferences  at  that  time.  For 
example,  if  an  applicant  originally 
qualifies  for  a  preference  on  grounds  of 
involuntary  displacement,  and  as  a 
result  of  that  displacement  moves  into 
replacement  housing  while  on  the 
waiting  list  for  housing  assistance  for 
which  he  or  she  pays  more  than  50 


percent  of  income  for  rent,  the  applicant 
may  demonstrate  his  or  her  continuing 
qualification  for  a  preference  by  virtue 
of  his  or  her  rent  burden.  Similarly,  an 
applicant  who  is  occupying  substandard 
housing  will  not  lose  his  or  her 
preference  status  if.  while  on  the  waiting 
list,  the  applicant  moves  into  a  standard 
unit  but  is  forced  thereby  to  pay  more 
than  fifty  percent  of  income  for  rent. 

Relationship  to  Other  Statutes 

The  statutory  language  is 
unambiguous  that  these  preferences 
must  be  given  to  eligible  applicants,  but 
these  preferences  are  not  intended  to  be 
applied  so  as  to  vitiate  other  regulatory 
and  statutory  objectives.  For  example, 
24  CFR  860.204(c)  makes  it  clear  that 
tenant  selection  policies  shall  be  in 
compliance  with,  among  other  things, 
"the  nondiscrimination  requirements  of 
Title  VI  of  the  Civil  Rights  Act  of  1964". 
Owners  and  PHAs  are.  thus,  under  a 
continuing  obligation  to  observe  all 
pertinent  Federal  regulatory  and 
statutory  requirements  while  giving  the 
preference  to  eligible  applicants.  See 
also  24  CFR  880.603(d).  8ai.603(b)  and 
883.704(b). 

Verincation  Procedures — PHAs  and 
Private  Owners 

This  rule  provides  procedures  that 
PHAs  and  owners  would  follow  to 
verify  an  applicant's  entitlement  to  a 
claimed  preference.  PHAs.  because  of 
their  experience  in  administering  these 
programs,  and  preferences  in  particular, 
may  adopt  their  own  verification 
procedures  to  determine  an  applicant's 
eligibility  for  one  of  the  three 
preferences.  Alternatively,  a  PHA  may 
opt  to  use  the  verification  procedures  set 
forth  in  this  rule.  Private  owners,  in 
contrast,  who  may  have,  in  most 
instances,  comparatively  limited 
experience  in  managing  assisted 
housing,  are  bound  to  use  the 
verification  procedures  described  in  the 
rule. 

However,  to  avoid  unnecessary 
duplication  of  effort  for  both  private 
owners  and  PHAs.  this  rule  would 
reference  and  adopt,  where  appropriate, 
the  procedures  in  place  for  verifying  an 
applicant's  eligibility  for  assisted 
housing.  T'here  are  established 
procedures  that  would  be  easily 
adaptable  for  application  to  this  rule. 
For  example,  HUD  Handbook  4350.3. 
Occupancy  Requirements  of  Subsidized 
Multifamily  Housing  Programs,  and  the 
recently  promulgated  regulations 
affecting  the  definition  and  examination 
of  family  income  under  the  Section  8 
Housing  Assistance  Payments  and 
related  programs,  and  the  Public  and 
Indian  Housing  programs  [see  49  FR 


19926.  May  10. 1984  and  49  FR  21478. 
May  21, 1964,  respectively)  contain 
provisions  for  the  verification  of  family 
income.  Moreover,  family  income  is  a 
criterion  for  selection  and  admission  to 
a  project  Therefore,  since  PHAs  and 
owners  have  to  verify  a  family's  gross 
income  for  this  purpose,  they  may 
simultaneously  accomplish  the 
companion  task  of  verifying  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  the  famij^'s 
gross  income  for  rent  without  HUD's 
imposing  a  separate  set  of  procedures. 

PHAs  and  owners  would  have  no 
obligation  under  this  rule  to  determine 
whether  there  was.  at  Sny  time,  a  hiatus 
in  an  applicant's  status.  "The  Department 
believes  that  to  impose  such  a 
requirement  would  serve  no  useful 
purpose  and  would  be  an  unnecessary 
burden  on  owners  and  PHAs.  Moreover, 
the  relevant  HCDA  provisions  state  that 
the  preference  is  to  be  given  "at  the  time 
a  family  is  seeking  housing  assistance." 
See.  e.g..  section  206(b)(1),  42  U.S.C. 
1437ftd)(l)(A).  Although  this  language 
may  be  susceptible  to  other 
interpretations,  a  fair  interpretation  is 
that  assistance  is  sought  from  the  time 
when  a  family  applies  for  a  unit  to  the 
point  when  housing  is  actually  made 
available,  but  that  the  critical  point  is 
when  housing  is  actually  made 
available.  Thus,  it  is  legally  proper  to 
isolate  this  critical  point  in  that 
continuims  and  to  provide  that  it  is  at 
the  time  when  housing  is  to  be  made 
available  that  the  family's  entitlement  to 
a  preference  is  to  be  verified. 

The  rule  would  provide,  however, 
significant  flexibility  in  the  timing  of  the 
required  verification.  Thus,  applicants 
may  claim  qualification  for  a  preference 
at  the  time  they  make  application  for 
admission  to  a  project  (or  thereafter 
until  the  time  that  they  are  offered  a 
unit)  by  certifying  that  they  are  eligible 
for  one  of  the  preferences.  The  owner 
would  have  to  accept  this  certification 
unless  the  owner  verifies  that  the 
applicant  is  not  qualified  for  the 
preference.  This  provision  ia  designed  to 
save  the  time  and  expense  involved  in 
the  production  and  review  of  proof  of 
qualification  for  the  preference  where 
the  length  of  time  on  a  waiting  list  could 
necessitate  subsequent  verification 
before  a  unit  was  provided  on  the  basis 
of  the  preference.  Owners  would  be 
permitted,  however,  to  require 
verification  at  any  time  before  offering  a 
unit  to  an  applicant.  In  such  a  case,  the 
applicant  wodd  not  be  required  to 
verify  such  qualification  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
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owner  has  reasonable  ground  to  believe 
that  the  applicant  no  longer  qualifies  for 
a  preference. 

Dennilions 

Involuntary  displacement  would  be 
defined  to  include  private  and 
government  action,  as  well  as  a  disaster, 
resulting  in  an  applicant's  vacating  his 
or  her  unit  (but  not  a  proper  election  not 
to  renew  a  lease,  nor  an  eviction  as  a 
result  of  a  tenant's  refusal  to  accept  a 
transfer  in  accordance  with  law). 
Similarly,  under  specified 
circumstances,  conversion,  sale  or 
closing  of  an  applicant's  building  (but 
not  a  rental  increase)  would  be 
justifiable  reasons  for  an  applicant's 
leaving  his  or  her  building.  An  applicant 
who  has  been  involuntarily  displaced 
would  qualify  for  the  preference  only  if 
he  or  she  is  not  living  in  standard 
replacement  housing  at  the  point  of 
certification  or  verification.  Standard 
replacement  housing  would  be  defined 
as  decent,  safe,  and  sanitary  housing, 
not  including  transient  facilities  such  as 
motels  and  hotels.  A  person  would  also 
be  considered  involuntarily  displaced  if 
the  displacement  will  occur  within  six 
months  of  the  certification  or 
verification.  An  applicant's  involuntary 
displacement  would  be  verifiable  by 
documentation  from  an  owner  or 
governmental  agency  evidencing  one  of 
these  actions  or  reasons. 

The  definition  of  substandard  housing 
would  be  written  to  include,  among 
other  things,  dilapidated  housing  or 
housing  without  indoor  plumbing  or  a 
kitchen.  Applicants  who  are  living  in 
substandard  housing  would  have  this 
condition  verified  by  a  statement  from  a 
government  entity,  such  as  a  code 
enforcement  or  public  health  agency,  to 
the  effect  that  any  one  of  the  defects  or 
deficiencies  noted  in  the  definition 
exists. 

For  purposes  of  this  rule,  family 
income  would  be  defined  in  terms  of 
"annual  income"  as  defined  in  the  Parts 
affected  by  this  rule  [spc.  e.g..  24  CFR 
215.20(c)  and  913,105), 

Rent  would  be  defined  as  the  amount, 
calculated  on  a  monthly  basis,  that  a 
family  pays  its  landlord  or  is  obligated 
to  pay  under  its  lease  plus  utilities 
(excluding  telephone)  and  other  housing 
services  (e.g..  trash  removal)  In 
calculating  a  family's  monthly  rent  (i.e.. 
rent  plus  utilities),  owners  would  use  a 
family's  average  monthly  utility  costs 
based  on  the  family's  utility  bills, 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or  where  these 
bills  are  not  obtainable,  for  an 
appropriate  recent  period,  to  determine 
whether  a  family  qualifies  for  the 


preference  based  on  the  rent  burden 
preference. 

PHAs  would  have  the  option  of  using 
locally  derived  definitions  of  'standard 
replacement  housing",  "involuntary 
displacement",  "substandard  housing'", 
■family  income,"  and  "rent",  if  they  are 
submitted  to  HUD  for  approval.  If 
alternate  definitions  are  not  approved. 
the  definitions  contained  in  this  rule 
would  have  to  be  used. 

Miscellaneous 

Owners  and  PHAs  would  have  to 
inform  all  applicants,  including  those  on 
their  waiting  list,  about  the  availability 
of  the  preferences.  Applicants  already 
on  a  waiting  list  would  be  considered 
part  of  the  pool  from  which  tenants 
would  be  selected  and  must  be  given 
adequate  opportunity  to  show  that  they 
qualify  for  a  preference. 

This  proposed  rule  would  also  amend 
§§  880.603(b)(2).  881, 603(b)(2).  and 
883.704(b)(2)  to  provide  that  if  a  family 
is  entitled  to  a  preference,  an  owner 
must  accept  a  family's  application, 
notwithstanding  that  the  waiting  list  is 
so  long  that  the  family  may  not  be 
offered  a  unit  for  the  next  12  months. 
The  Department  believes  that  so  long  as 
an  applicant  qualifies  for  one  of  these 
preferences,  the  length  of  the  waiting  list 
should  not  deny  the  applicant  the 
opportunity  to  be  considered  at  all  times 
for  available  housing.  These  sections 
currently  allow  an  owner  to  decline 
taking  additional  applications  if  an 
applicant  is  not  likely  to  be  admitted  to 
the  project  for  the  next  12  months. 

The  rule  would  also  be  applicable  to 
the  Turnkey  III  Program  under  24  CFR 
Part  904  and  to  Indian  Housing  programs 
under  part  905. 

Other  Findings 

A  Finding  of  .No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  23  CFR  Part  50,  which 
implement  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C,  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W..  Washington.  DC.  20410, 

This  rule  would  not  constitute  a 
"major  rule"  a»  that  term  is  defined  in 
1(b)  of  the  Executive  Order  of  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  It  would  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition, employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  would  merely  provide  for  a 
preferential  selection  process  among 
assisted  tenants,  and  would  not 
significantly  increase  the  administrative 
burden  on  small  landlords  or  PHAs, 
since  documentation  of  entitlement  to 
the  preference  would  be  largely  the 
responsibility  of  the  applicant. 

This  rule  was  listed  as  RIN  2502- 
AA34  (H-22-80;  FR  1597)  under  the 
Office  of  Housing,  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  19,  1984  (49  FR  15926) 
in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14,103, 
14.105,  14.149,  and  14.156, 

List  of  Subjects  in  24  CFR 

Part  215 

Grant  programs:  housing  and 
community  development,  Rent 
subsidies. 

Part  880 

Grant  programs:  housing  and 
community  development.  Rent 
subsidies.  Low  and  moderate  income 
housing. 

Part  881 

Grant  programs:  housing  and 
community  development.  Rent  subsides, 
Low  and  moderate  income  housing. 

Part  882 

Grant  programs:  housing  and 
community  development.  Housing, 
Manufactured  homes.  Rent  subsidies. 

Part  883 

Grant  programs:  housing  and 
community  development.  Rent 
subsidies.  New  construction  and 
substantial  rehabilitation. 

Part  884 

Grant  programs:  housing  and 
community  development.  Rent 
sulisidios.  Rural  areas.  Low  and 
moderate  income  housing. 
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Part  886 

Grant  programs:  housing  and 
community  development,  Low  and 
moderate  income  housing,  Rent 
subsidies. 

Part  904.  905,  960 

Public  housing. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Parts  215,  880,  881.  882. 
883,  884,  886,  904,  905,  and  960  as 
follows: 

PART  215-flENT  SUPPLEMENT 
PAYMEirrS 

1.  In  part  215,  add  a  new  §  215.22.  to 
read  as  follows: 

§  2 1 5.22    Pr«fer«nce  for  applicants 
involumarity  displaced,  living  In 
•ubstandanl  heiwing,  or  paying  more  tttan 
SO  percant  of  family  meoma  for  rant 

(a)  Genera/.  In  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  part,  housing  owners 
shall  give  preference  to  applicants  who 
are  otherwise  qualified  for  assistance 
and  who.  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent.  Only  qualified  tenants, 
as  defined  in  §  215.2a  are  eligible  to 
receive  a  preference.  As  part  of  the 
tenant  selection  process,  owners  shall 
inform  applicants,  including  those  on  the 
wailing  list,  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
opportunity  to  show  that  they  qualify  for 
one  of  the  preferences. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualified  for  any  of  the 
preferences  under  this  section  is  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e., 
preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting  list,  or  the  lime  of  submission  of 
his  or  her  application  for  admission  to 
an  assisted  project. 

(c)  Qua/ifying  for  a  preference.  (1)  An 
applicant  qualifies  for  a  preference 
under  this  section  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing 
or,  within  no  more  than  six  months  from 
the  date  of  certification  under  paragraph 
(c)(2)  of  this  section  or  veriricalion 
under  paragraph  (c)(3)  of  this  section,  as 
appropriate,  the  applicartt  will  be 
involuntarily  displaced;  (ii)  the  applicant 
is  living  in  substandard  housing;  or  (lii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 


(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  the  proiect)  by 
certifying  to  the  owner  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  the  applicant  is  not  qualified  for  the 
preference. 

(3)  Before  executing  a  lease  cr  rental 
agreement  with  an  applicant  who  has 
been  offered  a  unit  on  the  basis  of  a 
preference,  the  owner  shall  require  that 
the  applicant  provide  verification  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant  s 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another). 

(4)  If  an  applicant's  qualification  for  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified,  an 
owner  need  not  require  the  applicant  to 
verify  such  qualification  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
owner  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  preference. 

(5)  For  purposes  of  this  paragraph  (c). 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  has 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions: 

(1)  A  disaster,  such  as  a  fire  or  flood. 
that  results  in  the  uninhabitability  of  an 
applicant's  unit: 

(2)  Activity  carried  on  by  an  agency  of 
the  United  Stales  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  a  public  improvement 
or  development  program:  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy:  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 


For  purposes  of  this  paragraph  (d)(3). 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason: 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  stnicture  from  the  rental  market. 
Such  reason  shall  not  include  an 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documerUalion; 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  appiicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section;  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

(f)  Definition  of  substandard  housing. 
A  unit  is  substandard  if  it: 

(1)  Is  dilapidated: 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  fiush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family: 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heal; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 
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For  purposes  ..f  (his  paragraph  (f),  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  it  has  one  or  more  critical  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substdodard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in,  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  one  twelfth  of  Annual  Income,  as 
determined  in  accordance  with 
S  215.20(c)  through  (f]  of  this  part. 

(i)  Oefintion  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due,  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or.  where  bills 
are  not  obtainable  for  the  entire  period, 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicants 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  An  owner  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
designate*'  »o  execute  a  HUD-approved 
release  ana  consent  authorizing  any 
depository  or  private  source  of  income, 
or  any  Federal,  State  or  local  agency  to 
furnish  or  release  to  the  owner  and  to 


HUD  such  information  as  the  owner  or 
HUD  determines  to  be  necessary.  The 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
determining  eligibility  for  the 
preference. 

(2)  An  owner  shall  verify  the  amount 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  by  requiring 
the  family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (j)(l)  of  this 
section). 

(k)  Additional  verification  for 
applicants  receiving  Rent  Supplemental 
payments.  If  an  applicant  is  to  receive 
financial  assistant  under  section  101  of 
the  Housing  and  Urban  Development 
Act  of  1965,  an  owner  may,  at  the 
owner's  option,  request  from  HUD 
verification  in  the  form  of  a  certificate 
that  an  individual  or  family  is  occupying 
substandard  housing  or  was  (or  will  be) 
involuntarily  displaced,  or  is  paying 
more-fhan  50  percent  of  family  income 
for  rent,  as  those  terms  are  defined  in 
this  section.  This  certification  by  HUD  is 
issued  only  when  requested  by  an 
owner,  and  only^when  Rent  Supplement 
assistance  is  involved. 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

2.  In  §  880.603,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§860.603    Selection  and  admission  of 

assisted  tenants. 

•         •         •         •        « 

(b)  •  •  •      1 

(2)  If  the  owner  determines  that  the 
family  is  eligible  and  is  otherwise 
acceptable  and  units  are  available,  the 
owner  will  assign  the  family  a  unit  of 
the  appropriate  size  in  accordance  with 
HUD  standards.  If  no  suitable  unit  is 
available,  the  owner  will  place  the 
family  on  a  waiting  list  for  the  project 
and  notify  the  family  of  when  a  suitable 


unit  may  become  available.  If  the 
waiting  list  is  so  long  that  the  applicant 
would  not  be  likely  to  be  admitted  for 
the  next  12  months,  the  owner  may 
advise  the  applicant  that  no  additional 
applications  are  being  accepted  for  that 
reason,  except  that  if  a  family  is  entitled 
to  a  preference  for  being  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent,  an  owner  must  accept 
the  family's  application  and  place  the 
family  on  the  waiting  list, 
notwithstanding  that  there  already 
exists  a  12-month  waiting  period  for  all 
or  some  applicants. 
•         •         It         *         • 

3.  In  part  880,  add  a  new  §  880.603a,  to 

read  as  follows: 

§  660.603a    Preference  for  applicants 
involuntsrily  displaced,  living  in 
substandard  tiousir>g,  or  paying  more  ttuin 
50  percent  of  family  income  for  rent 

(a)  General.  In  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  part,  housing  owners 
shall  give  preference  to  applicants  who 
are  otherwise  qualified  for  assistance 
and  who,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent.  As  part  of  the  tenant 
selection  process,  owners  shall  inform 
applicants,  including  those  on  the 
waiting  list,  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
opportunity  to  show  that  they  qualify  for 
one  of  the  preferences. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualifies  for  any  of  the 
preferences  under  this  section  is  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e.. 
preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting  list,  or  the  time  of  submission  of 
his  or  her  application  for  admission  to 
an  assisted  project. 

(c)  Qualifying  for  a  preference.  (1)  An 
applicant  qualifies  for  a  preference 
under  this  section  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing 
or,  within  no  more  than  six  months  from 
the  date  of  certification  under  paragraph 
(c)(2)  of  this  section  or  verification 
under  paragraph  (c)(3)  of  this  section,  as 
appropriate,  the  applicant  will  be 
involuntarily  displaced;  (ii)  the  applicant 
is  living  in  substandard  housing;  or  (iii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 
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(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  the  project)  by 
certifying  to  the  owner  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  the  applicant  is  not  qualified  for  the 
prefererfce. 

(3)  Before  executing  a  lease  or  rental 
agreement  with  an  applicant  who  has 
been  offered  a  unit  on  the  basis  of  a 
preference,  the  owner  shall  require  that 

I   the  applicant  provide  verirication  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant's 
preferre^  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another). 

(4)  If  an  applicant's  qualification  for  a 
preference  under  paragraph  ((,)(! )  of  this 
section  has  once  been  verified,  an 
owner  need  not  require  the  applicant  to 
verify  such  qualification  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
owner  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  preference. 

(5)  For  purposes  of  this  paragraph  (c). 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 

\   not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  has 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions: 

(1)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant  s  unit; 

(2)  Activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  a  public  improvement 
or  development  program;  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent: 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 


(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3). 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to.  conversion  of  an 
applicant  s  housing  unit  to  non-rental  or 
non-residential  use;  closure  of  an 
applicants  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  the  he  or  she  must 
vacate  a  unit  because  the  owner  wants 
the  unit  for  the  owner's  personal  or 
family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred:  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  shall  not  include  an 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section;  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

(f)  Definition  of  substandard  housing. 
A  unit  is  substandard  if  it. 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat: 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 


(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

For  purposes  of  this  paragraph  (f).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family. 
or  it  has  one  or  more  critical  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  TTie 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicants  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in.  or  the  unit's 
condition  is  as  described  in.  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.102. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due.  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or,  where  bills 
are  not  obtainable  for  the  entire  period, 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplies  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  An  owner  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  a  HUD-approved 
release  and  consent  authorizing  any 
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depository  or  private  source  of  income, 
or  any  Federal  Staie  or  local  agency  to 
furnish  or  relea.se  to  the  owner  and  to 
HUD  su£h  information  as  the  owner  or 
HUD  determines  to  be  necessary.  "Hie 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
deterniined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  aaotber  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
determining  eligibility  for  the 
preference. 

(Z)  An  owner  shall  verify  the  amount 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  by  requring 
the  family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  may  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (j)(l]  of  this 
section.) 

PAFrr  881 -SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

4.  in  5  881.603  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  M1.603    Selection  and  admission  of 

assisted  tenants. 

*         •         •         «         » 

(b)  •  •  • 

(2)  If  the  owner  determines  that  the 
family  is  eligible  and  is  otherwise 
acceptable  and  units  are  available,  the 
owner  will  assign  the  family  a  unit  of 
the  appropriate  size  in  accordance  with 
HUD  standards.  If  no  suitable  unit  is 
av^lable.  the  owner  will  place  the 
family  on  a  waiting  list  for  the  project 
aad  notify  the  family  of  when  a  suitable 
unit  may  become  available.  If  the 
waiMng  list  is  so  long  that  the  applicant 
would  not  be  likely  to  be  admitted  for 
tl»e  next  12  months,  the  owner  may 
advise  the  applicant  that  no  additional 
applications  are  being  accepted  for  that 
reasons,  except  that  if  a  family  is 
eubtleci  to  a  preference  for  being 
involuntarily  displaced,  living  in 
substanda^  housing,  or  paying  more 
tkan  SO  perceat  of  family  income  for 
Pent,  an  owner  must  accept  the  family's 
appUoBtian.  and  place  the  family  on  the 
waiting  list,  notwithstanding  that  there 


already  existe  a  12-month  wailing  period 
for  all  or  some  applicants, 

•  •  •  •  * 

5.  In  Part  881.  add  a  new  §  881.603a,  to 
read  as  follows: 

§  M 1 .603a.    Pr»»srsnce  for  spplicants 
iNvotantarily  4isf>lac«cl,  living  In 
substandard  Iwusing.  or  paying  more  than 
50  percent  of  family  income  for  rent. 

(a)  General,  in  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  part,  housing  owners 
shall  give  preference  to  applicants  who 
are  otherwise  quahfied  for  assistance 
and  who,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  m  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent.  As  part  of  the  tenant 
selection  process,  owners  shall  inform 
applicants,  including  those  on  the 
waiting  hst.  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
opportunity  to  show  that  they  qualify  for 
one  of  the  preferences. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualifies  for  any  of  the 
preferences  under  this  section  is  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e., 
preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting  list,  or  the  time  of  submission  of 
his  or  her  application  for  admission  to 
an  assisted  project. 

(c)  Qualifying  for  a  preference.  (1)  An 
applicant  qualifies  for  a  preference 
under  this  section  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing 
or.  within  no  more  than  six  months  from 
the  date  of  certification  under  paragraph 
(c)(2)  of  this  section  or  verification 
under  paragraph  (c)(3)  of  this  section,  as 
appropriate,  Ihe  applicant  will  be 
involuntarily  displaced;  (ii)  the  applicant 
is  living  in  substandard  housing:  or  (iii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  the  project)  by 
certifying  to  the  owner  that  they  are 
eligible  for  ore  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  the  applicant  is  not  qualified  for  the 
preference 

(3)  Before  executing  a  lease  or  rental 
agreenDient  with  an  applicant  who  has 
been  offered  a  unit  on  the  basis  of  a 


preference,  the  owner  shall  require  that 
the  applicant  provide  verification  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (cj(l]  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant's 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another). 

(4)  If  an  applicant's  qualification  fcx  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified,  an 
owner  need  not  require  the  applicant  to 
verify  such  qualification  ^gain  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverificalion  desirable,  or  the 
owner  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  preference. 

(5)  For  purposes  of  this  paragraph  (c), 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacemenL  An  applicant  is  or  will  be 
involuntarily  displaced  if  her  or  she  has 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions: 

(1)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant's  unit; 

(2)  Activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  Slate  or 
local  governmental  body  or  agency  in 
cormection  with  a  public  improvement 
or  development  program;  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where; 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  their  paragraph  (d}(3j, 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to.  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason: 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreemeoit  that  the  unit 
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must  be  vacant  when  possession  is 
transferred:  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market 
Such  reasons  shall  not  include  an 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section: 

(2)  Written  notice  from  a  unit  or 
agency  of  goverment  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section:  or 

(3)  Written  notice  from  an  owner  or 
owmer's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
rffcrnHJ  to  m  paragMpli  (ii)(:))  of  this 
section. 

(f)  Definition  of  substandard  housing. 
.\  unit  IS  siilisfandard  if  it 

(1)  Is  dilapidated: 

(2)  Does  not  have  operable  indoor 
plumbing: 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family: 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat: 

(7)  Should,  but  does  not,  have  a 
kitchen>or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

For  purposes  of  this  paragraph  (f),  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  it  has  one  or  more  critical  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 


housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in,  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
accordance  with  S  813.102. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due.  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12  month  period,  or,  where  bills 
are  not  obtainable  for  the  entire  period, 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  An  owner  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  a  HUD-approved 
release  and  consent  authorizing  any 
depository  or  private  source  of  income, 
or  any  Federal,  State  or  local  agency  to 
furnish  or  release  to  the  owner  and  to 
HUD  such  information  as  the  owner  or 
HUD  determines  to  be  necessary.  The 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 


determining  eligibility  for  the 
preference. 

(2)  An  owner  shall  verify  the  amount 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  by  requiring 
the  family  to  furnish  copies  of  its  most 
recent  rental  recipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  recipts  for  such  services 
(as  provided  in  paragraph  (j)  (1)  of  this 
section). 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

6.  In  Part  882,  add  a  new  $  882.209a.  to 
read  as  follows: 

S  882.20»a    Pr»fer«nc«  for  famillM 
Involuntarfly  displaced,  living  In 
tubstandand  housing,  or  paying  mora  than 
50  parcant  of  fantily  incoma  for  rant 

(a)  General.  When  issuing  certificates 
of  family  participation  under  S  882.209.  a 
PHA  shall  give  preference  to  families 
who  are  otherwise  eligible  for  a 
certificate  and  who,  at  the  time  they  are 
seeking  housing  assistance,  are 
involuntarily  displaced,  Hving  in 
substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent.  As  part  of  the  process  of  awarding 
certificates,  the  PHA  shall  inform 
applicants,  including  those  on  the 
waiting  list,  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
opportunity  to  show  that  they  quality  for 
one  of  the  preferences.  PHAs  must  apply 
the  definitions  of  "standard  replacement 
housing",  "substandard  housing", 
"involuntary  displacement",  "family 
income",  and  "rent "  set  forth  in 
paragraphs  (c)(5),  (d).  (f),  (h).  and  (i), 
respectively,  of  this  section  unless  the 
PHA  submits  alternative  definitions  for 
the  Secretary's  review  and  approval.  If 
the  Secretary  disapproves  a  PHA's 
alternative  definitions,  the  PHA  shall 
apply  the  definitions  contained  in  this 
section.  PHAs  may  apply  the 
verification  procedures  contained  in 
paragraphs  (e),  (g),  and  (j)  of  this  section 
or  a  PHA  may  adopt  verification 
procedures  of  its  own. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualifies  for  any  of  the 
preferences  under  this  section  is  to  be 
given  a  Certificate  of  Family 
Participation  before  any  other  applicant 
who  is  not  so  qualified,  without  regard 
to  the  other  applicant's  qualification  for 
one  or  more  locally  created  preferences 
or  priorities  (i.e..  preferences  or 
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priorities  not  created  pursuant  to 
Federal  law),  or  place  on  the  waiting 
list,  or  the  lime  of  submission  of  his  or 
her  application  for  a  Certificate. 

tc)  Qualifyjng  for  a  preference.  (1)  An 
applicant  qualifies  for  a  preference 
under  fliis  section  if  fi)  the  applicant  has 
been  invohmlarily  displaced  and  is  not 
living  in  standard  replacement  housing, 
or  within  no  more  than  six  months  from 
the  date  of  certification  under  paragraph 
(c)f  2)  of  this  section  or  verification 
under  paragraph  (c)(3)  of  this  section,  as 
appropriate,  the  applicant  will  be 
involuntarily  displaced:  (ii)  the  applicant 
is  Irving  in  9«bstandard  housing;  or  (iii) 
the  applicant  is  paying  more  than  50 
perceot  of  family  income  for  rent. 

(2)  Appiicaiks  may  claim  qualification 
for  a  preference  at  (he  time  they  make 
application  for  a  Certificate  of  Family 
Participatian  (or  thereafter  until  the  timf- 
that  the  Certificate  is  issned)  by 
certifying  to  the  PHA  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  A  PHA  shall  accept  this 
certification  unless  the  PRA  verifies  that 
the  applicant  is  not  qualified  for  the 
preference. 

(3)  In  the  case  of  an  applicant  who 
qualifies  to  receive  a  Certificate  of 
Family  Participation  on  the  basis  of  a 
preference,  before  issuing  the  Certificate 
of  Family  Participation,  the  PHA  shall 
require  that  the  applicant  provide 
verification  that  he  or  she  qualifies  for  a 
preference  described  in  paragraph  (c)(1) 
of  this  section  by  virtue  of  his  or  her 
current  status  (without  regard  to 
whether  there  was  a  change  in  the 
applicant's  preferred  status  between 
application  for  and  issuance  of  a 
Certificate,  including  a  change  from  one 
preference  category  to  another). 

(4)  if  an  applicant's  qualification  for  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified,  a  PHA 
need  not  require  the  applicant  to  verify 
such  qualification  again  unless,  as 
determined  by  the  PHA.  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
PHA  has  reasonable  grounds  to  believe 
that  the  applicant  no  longer  qualifies  for 
a  preference. 

(5)  For  purposes  of  this  paragraph  (c), 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntorv 
displacement.  An  applicant  is  or  will  be 
imroluntarily  displaced  if  he  or  she  has 
v»cated  or  will  have  to  vacate  his  or  her 
hoBsing  onit  as  a  result  of  one  or  more 
of  the  following  actions: 


(1)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  ihe  uninhabitability  of  an 
applicant's  unit: 

(2J  Activity  carried  on  by  an  agency  of 
the  United  Stales  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  wiih  a  public  improvement 
or  development  program:  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  apphcani  s  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant  s  ability  to 
control  or  prevent: 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy:  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3), 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  'init  to  non-rental  or 
non-residential  use:  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason: 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred:  or  some  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  shall  not  include  on 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  estabhshed 
by  the  following  documentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  .section: 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  witl  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section:  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)I3)  of  this 
section. 


(f)  Definitton  of  substandard  housing. 
A  unit  is  substandard  if  it: 

(1)  Is  dilapidated: 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family: 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat: 

(7)  Should,  but  does  not.  have  a    * 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

For  purposes  of  this  paragraph  (f).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  it  has  one  or  more  critical  defects,  or 
a  combmation  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Venfication  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in.  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.102. 

(i)  Defjmtion  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due.  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  PHA  must  use  the  family's 
average  monthly  utility  costs,  based  on 
the  family's  utility  bills  furnished  by  the 
family,  for  the  most  recent  12-month 
period,  or,  where  bills  are  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(j)  Verification  of  an  applicants 
income,  rent,  and  utiUties  payments. 
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VenfKation  that  an  applicaiK  u  paying 
more  tha«  50  percent  of  fdiiuly  locome 
for  rent  shall  consist  of  documenialion 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  A  PHA  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  procets.  the 
PHA  shall  require  the  family  head  and 
other  such  family  members  as  it 
designate*  to  execute  a  HUD^pproved 
release  and  consent  authorizir^  any 
depository  or  private  source  of  income, 
or  any  Federai.  State  or  local  ajtency,  to 
furnish  or  release  to  the  PHA  and  to 
HUD  such  information  as  the  PHA  or 
HUD  determines  to  be  necessary.  The 
PHA  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Infonnation 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  the  family's 
income  for  rent.  The  use  or  disclosure  of 
irrformation  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  Hmited  to 
purposes  directly  coivnected  with 
determining  eligibility  for  the 
preference. 

(2)  A  PHA  shall  verify  the  amount  due 
to  the  family's  landlord  under  the  lease 
or  rental  agreement  by  requiring  the 
family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rervtal 
agreement. 

(3)  To  verify  the  amount  a  fam^ily  pays 
for  utilities  and  other  housing  ser^'ices! 
the  PHA  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  seri  ices 
(as  provided  in  paragraph:  (1)  of  this 
section). 

7.  In  Part  882,  add  a  new  §  882.514a.  to 
read  as  follows: 

§  882.5»4a    Preference  for  familiee 
involuntarily  displaced.  Ilvinf  In 
substandard  housing,  or  paying  more  than 
50  percent  of  family  income  for  rent. 

(a)  General.  When  issuing  certificates 
of  family  participation  under  this 
subpart,  a  PHA  shall  give  perference  to 
families  who  are  otherwise  eligible  for  a 
certificate  and  who,  at  the  time  they  are 
seeking  housing  assistance,  are 
involuntarily  displaced,  living  in 
substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent.  As  part  of  the  process  of  awarding 
certificates,  the  PHA  shall  inform 


appltcaats,  todudtog  tfaoae  on  the 
WBiUag  lisL  erf  the  svatiability  of  ^ 
preferences,  aad  give  dKse  peraons  >■ 
opportunity  to  show  that  they  qualify  for 
one  of  titt  preferences.  PHA*  nwst  apply 
Ibe  definitions  of  "standard  repiaceroext 
housing ",  "substandard  honsing*'. 
"involuntary  displacement",  "family 
incoBse".  and  'neat"  set  forth  in 
paragraphs  (cX5J,  (d^.  (Q.  (h).  and<i). 
respectively,  of  this  seotMjn  stnLess  the 
PHA  •absB'ts  alternative  de6iHtion  ior 
the  Secretary's  review'  and  approval,  if 
the  Secretary  citsapprovea  a  PHA's 
alternative  defiMtfons.  tbe  PHA  shaU 
apply  tke  definijtionB  contained  in  this 
section.  PHAs  aay  apply  the 
verificatioB  procedures  cootaised  in 
paragrapbs  («).  {^i^  and  (})  of  thts  section 
or  a  PHA  may  adopt  verification 
procedures  xA  its  own. 

( b)  Primary  cfihe  preferences.  An 
appiacunt  who  i^uaiiftes  lor  any  of  the 
preferer>ces  under  this  section  is  to  be 
given  a  Certificate  of  Faauly 
Participation  before  any  olh«-  applicMit 
who  is  M»t  so  qualified,  without  r^Mrl 
to  the  •other  aM>lictt»ts  qualification  for 
c»ne  or  reore  locally  created  prefereirces 
or  priorities  {i.e..  preferences  or 
priorities  aot  created  pursiaat  to 
Federal  law),  or  placed  on  the  waiting 
list,  or  the  tin^  of  submisaKUi  of  hts  or 
her  application  for  a  Certificate. 

{ci  Qualifying  for  a  preference.  (IJ  An 
applicant  qualifies  for  a  preference 
under  this  section  if  (i)  the  applicant  has 
been  involuntarily  displace  and  is  not 
living  in  standard  replacement  housing, 
or  within  no  more  than  six  months  from 
the  date  of  certification  ander  paragraph 
(c)(2j  of  thas  section  or  verfication  undar 
paragraph  (cM3)  of  this  section,  as 
appropriate,  the  applicant  will  be 
involuntarily  displaced;  (li)  the  applicant 
is  living  in  substandard  housing;  or  (iii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  a  Certificate  of  Family 
Participation  (or  thereafter  until  the  time 
that  the  Certificate  is  issued)  by 
certifying  to  the  PHA  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  A  PHA  shall  accept  this 
certification  unless  the  PHA  verifies  that 
the  applicant  is  not  qualified  for  the 
preference. 

(3)  In  the  case  of  an  applicant  who 
qualifies  to  receive  a  Certificate  of 
Family  Participation  on  the  basis  of  a 
preference,  before  issuing  the  Certificate 
of  Family  Participation,  the  PHA  shall 
require  that  the  applicant  provide 
verification  that  he  or  she  qualifies  for  a 
preference  described  in  paragrapkh  (c)(1) 
of  this  section  by  virtue  of  his  or  her 


c vTCBt  atatiM  twMtieril  regard  «o 
whether  there  wis  a  change  in  the 
appiioaot's  piafciiuii  status  between 
applicatioa  ^  and  issuance  of  a 
Certificate,  iockiding  a  change  from  one 
prefereM*  category  to  another^ 

(4j  If  an  applicant's  qualtficalioa  for  a 
preference  tinder  paragraph  {^\]  of  this 
section  has  oace  been  verified,  a  PHA 
need  not  reqain  the  applicaat  to  verify 
sttch  ipialifieahaa  agaiii  aaiem,  as 
determtned  by  the  HiA.  oiKli  a  4ong 
time  hasciapeed  aince  veriftcation  as  to 
make  TeverifBation  deaoable.  or  the 
PHA  haa  reaaoaable  grouads  to  believe 
that  Ute  appriicaBt  ao  longer  qualiries  for 
a  preference. 

(5)  Farparpoaa  cf  tfau  paragraph  fc). 
standwd  nepiaeerneKt  hoaaing  is  homing 
that  is  decent  saie  aod  saaitary.  and  ts 
adequate  for  the  faaiiiy  siae.  but  doet 
not  inckide  traBstexft  facifiities  sack  as 
motek  aad  fattris. 

(d)  DsfmiUoa  af  mroivatary 
ciispiaxxmemL  Aa  af^siscaBt  ts  or  will  be 
invoh»tan)y  displaoed  if  he  or  she  has 
vacated  or  ariil  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  lollowtiig  actiona: 

(1 )  A  disaster,  sadi  as  a  fire  or  flood. 
that  results  in  the  uninhabitabtlity  of  an 
applicaBt'sanit 

(2)  Activity  carried  on  by  an  agency  of 
the  United  Stales  or  by  any  State  or 
local  govenuneat  body  or  agency  in 
connection  with  a  public  improvement 
or  development  program:  or 

(3)  Action  by  a  housiiig  owaer  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  tiait:  where: 

(A)  lie  reason  for  the  owner's  action 
IS  beyond  an  applicant's  abdity  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditioRE  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3). 
reasons  for  as  applK^nt  s  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  urrit  to  non-rental  or 
non-residential  use;  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy:  sale  of  a 
housing  unit  in  which  an  appbcant 
resides  under  an  ^greeflsent  that  the  unit 
must  be  vacai&t  when  possession  is 
transferred;  or  some  other  legally 
authonzed  act  that  resulu  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  shall  not  include  an 
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owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  apphcant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section;  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

(f)  Definition  of  substandard  housing. 
A  unit  is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  unable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family: 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not.  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

For  purposes  of  this  paragraph  (f).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  it  has  one  or  more  criticial  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair,  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Veriflcation  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 


that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in,  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.102. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due,  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payment  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  PHA  must  use  the  family's 
average  monthly  utility  costs,  based  on 
the  family's  utility  bills  furnished  by  the 
family,  for  the  most  recent  12-month 
period,  or.  where  bill  are  not  obtainable 
for  the  entire  period,  for  an  appropriate 
recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  end  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  A  PHA  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
PHA  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  a  HUD-approved 
release  and  consent  authorizing  any 
depository  or  private  source  of  income, 
or  any  Federal.  State  or  local  agency,  to 
furnish  or  release  to  the  PH.'K  and  to 
HUD  such  information  as  the  PHA  or 
HUD  determines  to  be  necessary.  The 
PHA  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  the  family's 
income  for  rent.  The  use  of  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
determining  eligibility  for  the   - 
preference. 

(2)  A  PHA  shall  verify  the  amount  due 
to  the  family's  landlord  under  the  lease 
or  rental  agreement  by  requiring  the 
family  to  furnish  copies  of  its  most 


recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
the  PHA  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (j)(l)  of  this 
section). 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
STATE  HOUSING  AGENCIES 

8.  In  §  883.704,  paragraph  (b)(2)  is 
revised,  to  read  as  follows: 


§  883.704 
tenants. 


(b) 


Selection  and  admission  of 


(2)  If  the  owner  determines  that  the 
family  is  eligible  and  is  otherwise 
acceptable  and  units  are  available,  the 
owner  will  assign  the  family  a  unit  of 
the  appropriate  size  in  accordance  with 
HUD  standards.  If  no  suitable  unit  is 
available,  the  owner  will  pace  the 
family  on  a  waiting  list  for  the  project 
and  notify  the  family  of  when  a  suitable 
unit  may  become  available.  If  the 
waiting  list  is  so  long  that  the  applicant 
would  not  be  likely  to  be  admitted  for 
the  next  12  months,  the  owner  may 
advise  the  applicant  that  no  additional 
applications  are  being  accepted  for  that 
reason,  except  that  if  a  family  is  entitled 
to  a  preference  for  being  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent,  an  owner  must  accept 
the  family's  application  and  place  the 
family  on  the  waiting  list, 
notwithstanding  that  there  already 
exists  a  12-month  waiting  period  for  all 
or  some  applicants. 

9.  In  part  883,  add  a  new  §  883.704a,  to 
read  as  follows: 

§  883.704a    Preference  for  famlliea 
involuntarily  displaced,  living  in 
substandard  housing,  or  paying  more  than 
50  percent  of  family  Income  for  rent. 

(a)  General.  In  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  part,  housing  owners 
shall  give  preference  to  applicants  who 
are  otherwise  qualified  for  assistance 
and  who,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent.  As  part  of  the  tenant 
selection  process,  owners  shall  inform 
applicants,  including  those  on  the 
waiting  list,  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
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opportsaUy  to  ahow  that  they  qualify  lor 
one  of  tha  prefercscea. 

(b)  Primacy  of  the  prefewnces.  An 
applicant  wira  i^tiaitfies  for  any  of  the 
preferences  under  this  section  is  to  be 
selected  for  adntisaion  to  a  project 
assi*ted  under  this  part  before  any  other 
applicant  who  is  oot  so  qualified, 
without  regard  to  the  other  applicaitt's 
quaiification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e., 
preferences  or  priorilies  act  created 
pursuant  to  Federal  law^  or  place  on  the 
waiting  list,  or  the  time  of  submisaton  of 
bis  or  hra- application  for  admission  to 
an  assisted  project. 

(cj  Qualifying  for  a  preference.  (1)  An 
appijcant  qualifies  for  a  preference 
under  this  aection  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing 
or,  within  tn  more  than  six  months  from 
the  date  of  Certification  under  paragraph 
(c)(2)  of  this  section  or  verification 
under  par^raph  (c)13)  oi  this  section,  as 
appropriate,  the  applicant  will  be 
involuntarily  displaced;  (ii)  the  applicant 
is  living  in  substandard  Jtiousing;  or  (lii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Appficants  may  claim  qualification 
for  a  prefctence  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  they  are 
offered  a  unit  in  the  project)  by 
certifying  to  the  owner  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  tbe  applicant  is  not  qualified  for  the 
preference. 

(3)  Before  executing  a  lease  or  rental 
agreement  with  an  applicant  who  has 
been  (^ered  a  arrit  on  the  basis  of  a 
preference,  the  owner  shall  require  that 
the  applicant  provide  verification  that 
he  or  sfve  quahfies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  apphcant  s 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another): 

(4)  If  an  applicant's  qualification  for  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified  an  owner 
need  not  require  the  applicant  to  verify 
such  qualification  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reveiification  desirable,  or  the 
owner  has  reaaonable  grounds  to 
believe  that  the  applicant  no  lunger 


qualiftea  ior  a  preference. 

(6J  For  porposes  of  this  pantgrapk. 
standard  rep^scereeiK  hoosn^  is  homix^ 
that  is  decant,  saie  and  saottary.  aod  is 
adequate  for  the  family  sice,  but  does 
not  include  transient  facilities  such  as 
motels  and  ti9te)B. 

(d)  Definition  of  invgJarUory 
displacement  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  has 
vacated  or  wiB  have  to  vacate  his  or  her 
housing  ttiut  as  a  reault  of  one  or  more 
of  the  following  actions: 

(1 )  A  disaster,  auch  as  a  fire  or  flood, 
that  results  in  the  umnhabitabiljty  of  an 
applicanrs  unit: 

(2J  Activity  earned  on  by  an  agency  of 
the  United  Stales  or  by  any  State  or 
local  govammental  body  or  agency  m 
connecli«»n  with  a  public  improvement 
or  dev^opmeot  program;  or 

(SJ  Action  by  a  housing  owner  that 
results  in  an  applicants  havmg  to 
vacate  his  or  her  unit,  where: 

( AJ  The  reason  for  the  owner  s  action 
IS  beyond  an  applicant's  abjlity  to 
control  or  prevent; 

(E)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  <rf  thi«  paragraph  (d)(3). 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unii  include,  but  are 
not  limited  to,  conversion  oi  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closure  of  an 
applicant's  bousing  unit  for 
rehabilitation  or  for  any  other  reason: 
notice  to  an  apphcant  tiiat  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner  s  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  wnll  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market 
Such  reasons  shall  not  include  an 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accepi  a  transfer  to 
another  housing  unit  ui  accordance  with 
a  court  deo^e  or  HUD-approved 
desegregation  plan. 

(e)  Venftoatjon  procedures  for 
applicants  tDvolantarily  diapiaced. 
VeriQcation  of  an  applicant's 
involuntary  displacement  is  established 
by  the{oUowtn|;docun)entatioB: 

(1)  Written  aotice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 


of  a  dMMtw,  a*4lefined  in  paragrapii 
(d)(1)  of  dMMctioR: 

(2)  WhMeii  aotioe  iron  a  unit  or 
agency  orsBvwnaiaBt  that  •«  applicant 
has  ibeen  «r  wiU  iac  diipiaoed  by 
govenaount  aotiaa.  m  deitned  to 
paragraph  (dtfZ)  «f  this  section:  or 

(3)  WiitXaa  ootioe  from  an  owner  or 
owner's  agent  ihat  an  applicant  had  to 
or  will  have  to  vacate  a  unit  b^  a  date 
certain  becauaeof  an  owner  actum 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

( f)  OeftaitUxn  of  subtlxmdard  tiouftmg. 
A  imit  is  subitaadand  if  it: 

(1)U  dilapidated; 

(2)  Ooes  not  ^ve  operable  indoor 
plumbiQg: 

(3)  Does  ool  have  a  usable  fluak  toilet 
inside  the  uDit  fior  the  eibcluaive  uae  of  a 
family; 

(4)  Does  not  have  a  usable  bathkib  or 
shower  inside  the  unit  for  the^xcluaive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  «n«afe  electrical  service; 

(6)  Does  iio<t  have  a  safe  or  adequate 
source  of  beat: 

(7)  Sbouid  but  does  not.  have  a 
kitchen;  or 

(8)  Has  beeo  declared  uafit  fasr 
habitatioB  by  as  agency  flr  aail  of 
govemoieRt 

For  purpose*  of  tbie  paragraph  {f\.  a 
housing  anit  is  dilapidated  d  it  does  not 
provide  safe  and  irinqwstr  abetter,  and 
m  its  present  condiiiaB  endangers  the 
health,  safety,  or  well-beiqg  of  a  family, 
or  it  has  oneor  nore  criticai  defects,  or 
a  coBibiHBtioB  of  iateonediaAe  deiect«  m 
sufficient  nuaaber  or  extent  to  require 
considerable  repair  or  rebvildiog.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  dama^  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  tbe  deficiencies  listed  m.  or  the  unit's 
condition  is  as  deacribed  in,  paragraph 
(f)  of  this  sectioo. 

(h)  DefLaiUon  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.102." 

(i)  Definiimr  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amomt  dun,  calculated  on  a  monthly 
basis,  ander  a  lease  or  rental  agreement 
between  a  faahly  and  tbe  famtly's 
current  landiopd.  phis  any  monthly 
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paymtTis  that  a  family  makes  toward 
tenant  :'urchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or,  where  bills 
are  not  obtainable  for  the  entire  period, 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shsill  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  An  owner  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  HUD-approved 
release  and  consent  authorizing  any 
depository  or  private  source  of  income, 
or  any  Federal,  State  or  local  agency  to 
furnish  or  release  to  the  owner  and  to 
HUD  such  information  as  the  owner  or 
HUD  determines  to  be  necessary.  The 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  nnd  consent  shall  be  limited  to 
purposes  ^irectly  connected  with 
deterni;i,,n>4  eligibility  for  the 

prefer-- rM-j. 

(2)  A     uvner  shall  verify  the  amount 
dur  to  ••     •rimily's  landlord  under  the 
lease  o'    >    tal  agreement  by  requiring 
the  fani.  \  lo  furnish  copies  of  its  most 
recent  rpRtal  receipts  or  a  copy  of  the 
family's  <  urrent  lease  or  rental 
agreem*?nt. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (j)(l)  of  this 
section). 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE 
FOR  SECTION  615  RURAL  RENTAL 
HOUSING  PROJECTS 

10.  In  part  884.  add  a  new  §  8d4.214a, 
to  read  as  follows: 

§  884.2 1 4a    Pr«f«r«nc«  for  applicants 
Involuntarliy  disptacad,  living  in 
substandard  housing,  or  paying  mora  than 
60  parcant  of  family  Incoma  for  rant. 

(a)  General.  In  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  part,  housing  owners 
shall  give  preference  to  applicants  who 
are  otherwise  qualified  for  assistance 
and  who.  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent.  As  part  of  the  tenant 
selection  process,  owners  shall  inform 
applicants,  including  those  on  the 
waiting  list,  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
opportunity  to  show  that  they  qualify  for 
one  of  the  preferences. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualifies  for  any  of  the 
preferences  under  this  section  is  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant's  qualification  for  one  or  more 
locally  created  preferences  or  priorities 
(i.e..  preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting,  or  the  time  of  submission  of  his 
or  her  application  for  admission  to  an 
assisted  project. 

(c)  Qualifying  for  a  preference.  (1 )  An 
applicant  qualifies  for  a  preference  if  (i) 
the  applicant  has  been  involuntarily 
displaced  and  is  not  living  in  standard 
replacement  housing  or,  within  no  more 
than  six  months  from  the  date  of 
certification  under  paragraph  (c)(2)  of 
this  section  or  verification  under 
paragraph  (c)(3)  of  this  section,  as 
appropriate,  the  applicant  will  be 
involuntarily  displaced;  (ii)  the  applicant 
is  living  in  substandard  housing:  or  (iii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  the  project)  by 
certifying  to  the  owner  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  the  applicant  is  not  qualified  for  the 
preference. 

(3)  Before  executing  a  lease  or  rental 
agreement  with  an  applicant  who  has 


been  offered  a  unit  on  the  basis  of  a 
preference,  the  owner  shall  require  that 
the  applicant  provide  verification  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant's 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another). 

(4)  If  an  applicant's  quaiificatin  for  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified,  an 
owner  need  not  require  the  applicant  to 
verify  such  qualification  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
owner  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  preference. 

(5)  For  purposes  of  this  paragraph  |c), 
standard  replacement  housing  is  houshig 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  has 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions: 

(1)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant's  unit; 

(2)  Activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  a  public  improvement 
or  development  program;  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3), 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
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resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  shall  not  include  an 
owner's  el&tion  not  to  renew  a  rental 
agreemer&r  lease,  if  the  election  is 
legally  pTcSer,  or  the  eviction  of  a  tenant 
who  refusal  to  accept  a  transfer  to 
another  he  -jsing  unit  in  accordance  with 
a  court  denfee  or  HUD-approved 
desegrega  ^on  plan. 

(e)  V^errf  cation  procedures  for 
applicants  'nvoluntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section; 

f2)  Written  notice  from  a  unit  or, 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section;  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

(f)  Definition  of  substandard  housing. 
A  unit  is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not.  have  a     - 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

For  purposes  of  this  paragraph  (f).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  it  has  one  or  more  critical  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 


(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in,  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.102, 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due,  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreernent 
between  a  fam.ily  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  ser\'ices. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or,  where  bills 
are  not  obtainable  for  the  entire  period, 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  of  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  An  owTier  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  a  HUD-approved 
release  and  constant  authorizing  any 
depositorj'  or  private  source  of  income, 
or  any  Federal.  State  or  local  agency  to 
furnish  or  release  to  the  owner  and  to 
HUD  such  information  as  the  owner  or 
HUD  determines  to  be  necessary.  The 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 


purposes  directly  connected  with 
determining  eligibility  for  the 
preference. 

(2)  An  owner  shall  verify  the  amount 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  by  requiring 
the  family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  6f  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (j)(l|  of  this 
section). 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
SPECIAL  ALLOCATIONS 

11  In  Part  886  a  new  J  886.121a  is 

added  ,  to  read  as  follows: 

§  886.121a    Prtf er*nc«  for  f amillM 
involuntartty  displaced,  Hvtng  In 
substandard  housing,  or  paying  mora  than 
50  parcant  of  family  incoma  for  rant 

(a)  General.  In  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  subpart,  housing 
owners  shall  give  preference  to 
applicants  who  are  othewise  qualified 
for  assistance  and  who.  at  the  time  they 
are  seeking  housing  assistance,  are 
involuntarily  displaced,  living  in 
substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent.  As  part  of  the  tenant  selection 
process,  owners  shall  inform  applicants, 
including  those  on  the  waiting  list  of  the 
availability  of  the  preferences,  and  give 
these  persons  an  opportunity  to  show 
that  they  qualify  for  one  of  the 
preferences. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualifies  for  any  of  the     - 
preferences  under  this  section  is  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e., 
preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting  list,  or  the  time  of  submission  of 
his  or  her  application  for  admission  to 
an  assisted  project. 

(c)  Qualifying  for  a  preference.  (1)  An 
applicant  qualifies  for  a  preference 
under  this  section  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing 
or.  within  no  more  than  six  months  from 
the  date  of  certification  under  paragraph 
(c)(2)  of  this  section  or  verification 
under  paragraph  (c)(3)  of  this  section,  as 
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appropriate,  the  applicant  will  be 
involuntarily  displaced:  (ii)  the  applicant 
is  living  in  substandard  housing;  or  (iii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Applicants  may  claim  qualification 
for  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  the  project)  by 
certifying  to  the  owner  that  they  are 
eligible  for  one  of  the  preferences 
described  m  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  the  applicant  is  not  quiilified  for  the 
preference. 

(3)  Before  executing  a  lease  or  rentnl 
agreement  with  an  applicant  who  has 
been  offered  a  unit  on  the  basis  of  a 
preference,  the  owner  shall  require  that 
the  applicant  provide  verification  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant's 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another). 

(4)  If  an  applicant's  qualification  for  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified,  an 
owner  need  not  require  the  applicant  to 
verify  such  qualification  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
owner  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualiTies  for  a  preference. 

(5)  For  purposes  of  this  paragraph  (c), 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  has 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions: 

(1)  A  disaster,  such  as  a  fire  or  flood, 
which  results  in  the  uninhabitability  of 
an  applicants  unit: 

(2)  Activity  earned  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  a  public  improvement 
or  development  progi'am;  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant  s  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 


(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3), 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use.  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  ar  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  shall  not  include  an 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan. 

(e)  Verification  procedures  for 
applicants  invuluntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation; 

(1)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section;  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

(f)  Definition  of  substandard  housing. 
A  unit  is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing: 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heal; 


(7)  Should,  but  does  not.  have  a 
kitchen,  or 

(8)  Mas  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

For  purposes  of  this  paragraph  (d).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  if  it  has  one  or  more  critical  defects, 
or  a  combination  of  intermediate  defects 
in  sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in,  or  the  unit's 
condition  is  as  described  in.  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.102. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due,  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or,  where  bills 
are  not  obtainable  for  the  entire  period, 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  that  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

(1)  An  owner  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
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I  designates  to  execute  a  HUD-approved 
release  and  consent  authorizing  any 
depository  or  private  source  of  income, 
or  any  Federal.  State  or  local  agency  to 
furnish  or  release  to  the  owner  and  to 
HUD  such  information  as  the  owner  or 
HUD  determines  to  be  necessary.  The 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
tlit;iliiht\  for  it  prffpreiii  e  tor  pHxing 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
determining  eligibility  for  the 
preference. 

!      (2)  An  owner  shall  verify  the  amount 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  by  requiring 
the  family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (1)  of  this 
section). 

12.  In  Part  886  a  new  S  886.321a  is 
added,  to  read  as  follows: 

§  886.32 1  a    Preference  for  famUies 
involuntarily  displaced,  living  in 
sut>standard  housing,  or  paying  nK>re  than 
50  percent  of  family  income  for  rents. 

(a)  General.  In  selecting  from  among 
applicants  for  admission  to  projects 
assisted  under  this  subpart,  housing 
owners  shall  give  preference  to 
applicants  who  are  otherwise  qualified 
for  assistance  and  who.  at  the  time  they 
are  seeking  housing  assistance,  are 
involuntarily  displaced,  living  in 
substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent.  As  part  of  the  tenant  selection 
process,  owners  shall  inform  applicants, 
including  those  on  the  waiting  list,  of  the 
availability  of  the  preferences,  and  give 
these  persons  an  opportunity  to  show 
that  they  qualify  for  one  of  the 
preferences. 

(b)  Primacy  of  the  preferences.  An 
applicant  who  qualifies  for  any  of  the 
preferences  under  this  section  is  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  other  applicant's 
qualification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e.. 


preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting  list  or  the  time  of  submission  of 
his  or  her  application  for  admission  to 
an  assisted  project. 

(c)  Qualifying  for  a  preference.  (1) 
applicant  qualifies  for  a  preference 
under  this  section  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing 
or,  within  no  more  than  six  months  from 
the  date  of  certification  under  paragraph 
{c)(2)  of  this  section  or  verification 
under  paragraph  (c)(3)  of  this  section,  as 
appropriate,  the  applicant  will  be 
involuntarily  displaced;  (ii)  the  applicant 
is  living  in  substandard  housing;  or  (iii) 
the  applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  the  project)  by 
certifying  to  the  owner  that  they  are 
eligible  for  one  of  the  preferences 
described  in  paragraph  (c)(1)  of  this 
section.  An  owner  shall  accept  this 
certification  unless  the  owner  verifies 
that  the  applicant  is  not  qualified  for  the 
preference. 

(3)  Before  executing  a  lease  or  rental 
agreement  with  an  applicant  who  has 
been  offered  a  unit  on  the  basis  of  a 
preference,  the  owner  shall  require  that 
the  applicant  provide  verification  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant's 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
agreement,  including  a  change  from  one 
preference  category  to  another). 

(4J  If  an  applicant's  qualification  for  a 
preference  under  paragraph  (c)(1)  of  this 
section  has  once  been  verified,  an 
owner  need  not  require  the  applicant  to 
verify  such  quaUfication  again  unless,  as 
determined  by  the  owner,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
owner  has  reasonable  grounds  to 
beheve  that  the  applicant  no  longer 
qualifies  for  a  preference. 

(5)  For  purposes  of  this  paragraph  (c), 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary,  and  is 
adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  has 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions:  ^ 


(1)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant's  unit: 

(2)  Activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  a  public  improvement 
or  development  program;  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant's  havii\g  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy:  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3). 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use:  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  diat  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  o%vner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  apphcant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred:  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market 
Such  reasons  shall  not  include  an 
owner's  election^ot  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation; 

(1)  Written  notice  from  a  unit  or 
agency  or  govenunent  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section: 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 
government  action,  as  defined  in 
paragraph  (d)(2)  of  this  section;  or 

(3)  Written  notice  from  an  owner  or 
owner's  agent  that  an  applicant  had  to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 
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(f]  Definition  of  substandard  housing. 
A  unit  is  substandard  if  it: 

(Ij  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

^'o^  purposes  of  this  paragraph  (f).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  shelter  and 
m  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  family, 
or  it  has  one  or  more  critical  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  m.  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  defined  in 
§  813.U;j 

(i)  Dt'lmniun  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due.  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilities  and  other  housing 
services,  the  owner  must  use  the 
family's  average  monthly  utility  costs, 
based  on  the  family's  utility  bills 
furnished  by  the  family,  for  the  most 
recent  12-month  period,  or.  where  bills 
are  not  obtainable  for  the  entire  period. 
for  an  appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 


more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  and  the 
amounts  the  family  pays  for  utilities  and 
other  housing  services,  and  of  the 
family's  income. 

|1)  An  owner  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
owner  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  a  HUD-approved 
release  and  consent  authorizing  any 
depository  or  private  source  of  income. 
or  any  Federal.  State  or  local  agency  to 
furnish  or  release  to  the  owner  and  to 
HUD  such  information  as  the  owner  or 
HUD  determines  to  be  necessary.  The 
owner  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  its  income  for 
rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
determining  eligibility  for  the 
preference. 

(2)  An  owner  shall  verify  the  amount 
due  to  the  family's  landlord  under  the 
lease  or  rental  agreement  by  requiring 
the  family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services, 
an  owner  shall  require  the  family  to 
provide  copies  of  the  family's  most 
recent  bills  or  receipts  for  such  services 
(as  provided  in  paragraph  (j)(l)  of  this 
section). 

PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

13.  In  §  904.104.  add  a  new  paragraph 
(0(3).  to  read  as  follows: 

§  904. 1 04     Eligibility  and  selection  of 

honr>ebuyers. 

•         ■         •         *         ♦ 

(3)  The  LHA,  in  selecting  from  among 
applicants  determined  to  have  a 
potential  for  homeownership,  shall  give 
a  preference  to  applicants  who  are 
otherwise  eligible  for  assistance  and 
who,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  fifty  percent  of 


family  income  for  rent.  In  carrying  out 
this  paragraph,  the  LHA  shall  follow  the 
procedures  set  out  in  §  960.204a  of  this 
chapter. 


PART  905— INDIAN  HOUSING 

14.  In  §905.406,  add  a  new  paragraph 
(e),  to  read  as  follows: 

§  905.406    Selection  of  MM  homebuyers. 

(e)  The  IHA,  in  selecting  from  among 
applicants  for  MH  housing,  shall  give  a 
preference  to  applicants  who  are 
otherwise  eligible  for  assistance  and 
who.  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  fifty  percent  of 
family  income  for  rent.  In  carrying  out 
this  paragraph,  the  IHA  shall  follow  the 
procedures  set  out  in  §  960.204a  of  this 
chapter. 

PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

15.  In  Part  960,  add  a  new  §  960.204a. 
to  read  as  follows: 

§  960.204a     Preference  for  applicants 
involuntarily  displaced,  livir>g  in 
substandard  fiousing,  or  paying  more  tfian 
50  percent  of  family  income  for  rent. 

(a)  General.  In  selecting  from  among 
applicants  for  admission  to  its  projects, 
each  PHA  shall  give  preference  to 
applicants  who  are  otherwise  eligible 
for  assistance  and  who,  at  the  time  they 
are  seeking  housing  assistance,  are 
involuntarily  displaced,  living  in 
substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent.  As  part  of  the  tenant  selection 
process,  the  PHA  shall  inform 
applicants,  including  those  on  the 
waiting  list,  of  the  availability  of  the 
preferences,  and  give  these  persons  an 
opportunity  to  show  that  they  qualify  for 
one  of  the  preferences.  A  PHA  must 
apply  the  definitions  of  "standard 
replacement  housing ",  "involuntary 
displacement",  "substandard  housing", 
"family  income",  and  "rent"  set  forth  in 
paragraphs  (c)  (5),  (d),  (f).  (h),  and  (i), 
respectively,  of  this  section  unless  the 
PHA  submits  alternative  definitions  for 
the  Secretary's  review  and  approval.  If 
the  Secretary  disapproves  a  PHA's 
alternative  definitions,  the  PHA  shall 
apply  the  definitions  contained  in  this 
section.  A  PHA  may  apply  the 
verification  procedures  found  in 
paragraphs  (e),  (g),  and  (j)  of  this  section 
or  may  adopt  verfication  procedures  of 
its  own. 
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(b)  Primacy  of  the  preferences.  An 
HpplicanI  who  qualifies  for  an>  of  the 
preferences  under  this  sectionis  to  be 
selected  for  admission  to  a  project 
assisted  under  this  part  before  any  other 
applicant  who  is  not  so  qualified, 
without  regard  to  the  other  applicant's 
qualification  for  one  or  more  locally 
created  preferences  or  priorities  (i.e.. 
preferences  or  priorities  not  created 
pursuant  to  Federal  law),  or  place  on  the 
waiting  list,  or  the  time  of  submission  of 
his  or  her  application  for  admission  to 
an  assisted  project. 

(c)  Qualifying  for  a  preference  (1)  An 
applicant  qualifies  for  a  preference 
under  this  aection  if  (i)  the  applicant  has 
been  involuntarily  displaced  and  is  not 
living  in  standard  replacement  housing. 
or  within  no  more  than  six  months  from 
the  date  of  certification,  under 
paragraph  (c)(2)  of  this  section  or 
verification  under  paragraph  (c)(3)  of 
this  section,  is  appropriate,  the  applicant 
will  be  involuntarily  displaced;  (ii|  the 
applicant  is  living  in  substandard 
housinjc  or  (iii)  the  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent. 

(2)  Applicants  may  claim  qualification 
for  a  preference  at  the  time  they  make 
application  for  admission  to  a  project 
(or  thereafter  until  the  time  that  they  are 
offered  a  unit  in  a  project)  by  certifying 
to  the  PHA  that  they  are  eligible  for  one 
of  the  preferences  described  in 
:  paragraph  (c)(1)  of  this  section.  A  PHA 
;  shall  accept  this  certification  unless  the 
'  PHA  verifies  that  the  applicant  is  not 
i  qualified  for  the  preference. 
'      (3)  Before  executing  a  lease  or  rental 
\  agreement  with  an  applicant  who  has 
been  offered  a  unit  on  the  basis  of  a 
preference,  the  PHA  shall  request  that 
,  the  applicant  provide  verification  that 
he  or  she  qualifies  for  a  preference 
described  in  paragraph  (c)(1)  of  this 
section  by  virtue  of  his  or  her  current 
status  (without  regard  to  whether  there 
was  a  change  in  the  applicant's 
preferred  status  between  the 
certification  under  paragraph  (c)(2)  of 
this  section  and  execution  of  a  rental 
I  agreement,  including  a  change  from  one 
preference  category  to  another). 

(4)  If  an  applicants  qualification  for  a 
preference  under  paragraph  lc)(l)  of  this 
section  has  once  been  verified,  a  PHA 
need  not  require  the  applicant  to  verify 
such  qualification  again  unless,  as 
determined  by  the  PHA,  such  a  long 
time  has  elapsed  since  verification  as  to 
make  reverification  desirable,  or  the 
PHA  has  reasonable  grounds  to  believe 
that  the  applicant  no  longer  qualifies  for 
a  preference. 

(5)  For  purposes  of  this  paragraph  (cl. 
standard  replacement  housing  is  housing 
that  is  decent,  safe  and  sanitary  and  is 


adequate  for  the  family  size,  but  does 
not  include  transient  facilities  such  as 
motels  and  hotels. 

(d)  Definition  of  involuntary 
displacement:  An  applicant  is  or  will  be 
involuntarily  displaced  if  he  or  she  was 
vacated  or  will  have  to  vacate  his  or  her 
housing  unit  as  a  result  of  one  or  more 
of  the  following  actions: 

(1)  A  disaster,  such  as  a  fire  or  flood. 
that  results  in  the  uninhabitability  of  an 
applicant's  unit: 

(2)  Activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  a  public  improvement 
or  development  program:  or 

(3)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  actioo 
is  beyond  an  applicant's  ability  to 
control  or  prevent: 

(B)  The  action  occurs  despite  an 
applicatrt  »  having  met  all  previously 
imposed  conditions  of  occupancy,  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

For  purposes  of  this  paragraph  (d)(3). 
reasons  for  an  applicant's  having  to 
vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use:  closure  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy:  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  some  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  shall  not  include  an 
owner's  election  not  to  renew  a  rental 
agreement  or  lease,  if  the  election  is 
legally  proper,  or  the  eviction  of  a  tenant 
who  refuses  to  accept  a  transfer  to 
another  housing  unit  in  accordance  with 
a  court  decree  or  HUD-approved 
desegregation  plaa. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant'  involuntary 
displacement  is  established  by  the 
fullowiog  dociunentation: 

(1)  Written  notice  from  a  unit  or 
agency  of  goverrunent  that  an  applicant 
has  been  or  will  be  displaced  as  a  result 
of  a  disaster,  as  defined  in  paragraph 
(d)(1)  of  this  section; 

(2)  Written  notice  from  a  unit  or 
agency  of  government  that  an  applicant 
has  been  or  will  be  displaced  by 


govemmeni  action,  as  defmed  in 
paragraph  (d)(2)  of  this  aection:  or 

(3]  Written  notice  from  an  owner  or 
owner's  agent  that  ao  applicant  had.to 
or  will  have  to  vacate  a  unit  by  a  date 
certain  because  of  an  owner  action 
referred  to  in  paragraph  (d)(3)  of  this 
section. 

(f)  DefiniUoa  of  suhetondard  housing. 
A  unit  is  saiMtandard  if  it; 

(1)  Is  dilapidated; 
(Z)  Does  not  have  operahle  indoor 
plumbing: 

(3)  Does  not  have  a  usat>le  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family: 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  noL  have  a 
kitchen:  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
governmenL 

For  purposes  of  this  paragraph  (f).  a 
housing  unit  is  dilapidated  if  it  does  not 
provide  safe  and  adequate  sheiler,  and 
in  its  present  condition  endangers  the 
health,  safety,  or  well-being  of  a  faouly, 
or  it  has  one  or  more  critical  defects,  or 
a  combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  Tbe 
defects  may  involve  original 
construction,  or  they  OMy  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(g)  Verification  proceduret  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  shall 
consist  of  a  written  statement  or  notice 
from  a  unit  or  agency  of  government  or 
from  an  applicant's  present  landlord 
that  the  applicant's  unit  has  one  or  more 
of  the  deficiencies  listed  in.  or  the  unit's 
condition  is  as  described  in.  paragraph 
(f)  of  this  section. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  monthly  income,  as  determined  in 
accordance  with  Part  913  of  this  chapter. 

(i)  Definition  of  rent.  For  purposes  of 
this  section,  rent  is  defined  as  the  actual 
amount  due.  calculated  on  a  monthly 
basis,  under  a  lease  or  rental  agreement 
between  a  family  and  the  family's 
current  landlord,  plus  any  monthly 
payments  that  a  family  makes  toward 
tenant-purchased  utilities  (except 
telephone)  and  other  housing  services. 
In  calculating  a  family's  payments 
toward  utilitiesand  other  kousiBg 
ser\'ices,  the  PHA  must  use  the  family  s 
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average  monthly  utility  costs,  based  on 
the  family's  utility  bills  furnished  by  the 
family,  for  the  most  recent  12-month 
period,  or,  where  bills  are  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
Verification  that  an  applicant  is  paying 
more  than  50  percent  of  family  income 
for  rent  shall  consist  of  documentation 
supplied  by  the  family  of  the  amounts 
due  to  the  landlord  under  the  lease  or 
rental  agreement  and  the  amounts  the 
family  pays  for  utilities  and  other 
housing  services,  and  of  the  family's 
income. 

(1)  A  PHA  shall  verify  a  family's 
income  in  accordance  with  appropriate 
regulatory  and  HUD  handbook 
provisions.  As  part  of  this  process,  the 
PHA  shall  require  the  family  head  and 
other  such  family  members  as  it 
designates  to  execute  a  HUD-approved 
release  and  consent  authorizing  any 
depository  or  private  source  of  income, 
or  any  Federal,  State  or  local  agency,  to 
furnish  or  release  to  the  PHA  and  to 
HUD  such  information  as  the  PHA  or 
HUD  determines  to  be  necessary.  The 
PHA  shall  also  require  the  family  to 
submit  directly  documentation 
determined  to  be  necessary.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  a  family's 
eligibility  for  a  preference  for  paying 
more  than  50  percent  of  the  family's 
income  for  rent.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
determining  eligibility  for  the 
preference. 

(2)  A  PHA  shall  verify  the  amount  due 
to  the  family's  landlord  under  the  lease 
or  rental  agreement  by  requiring  the 
family  to  furnish  copies  of  its  most 
recent  rental  receipts  or  a  copy  of  the 
family's  current  lease  or  rental 
agreement. 

(3)  To  verify  the  amount  a  family  pays 
for  utilities  and  other  housing  services,  a 
PHA  shall  require  the  family  to  provide 
copies  of  the  family's  most  recent  bills 
or  receipts  for  such  services  (as 
provided  in  paragraph  (j)  (1)  of  this 
section). 

Authority:  Section  7(d)  of  the  Department 
of  Houaing  and  Urban  Development  Act,  42 
U.S.C  3535(d);  Sections  203(a)  and  206  of  the 
Housing  and  Community  Development 
Amendments  of  1979. 12  U.S.C  1701»,  and  42 
use  1437d  and  1437f.  respectively;  section 
203  of  the  Houaing  and  Urban-Rural  Recovery 
Act  of  1983.  Pub.  L  9B-181.  97  Stal.  1153, 
approved  November  sa  1063. 


Dated:  July  31, 1984. 
Samuel  R.  Piertx,  Jr.. 

Secretary. 

|FR  Doc  B4-2M22  Filed  »-2S-«4:  &45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  20  and  25 
[LR-211-76]    I 

Change  in  Umitations  on  Gift  and 
Estate  Tax  Marital  Deductions 

Correction 

In  FR  Doc.  84-13523,  beginning  on 
page  21350  in  the  issue  of  Monday.  May 
21, 1984,  make  the  following  corrections: 

1.  On  page  21351,  column  two,  tenth 
line,  "Status"  should  read  "State". 

2.  On  page  21352,  column  three, 
second  paragraph,  thirteenth  line, 
remove  the  word  "gross"  . 

§202013-4    (Corrected] 

3.  On  page  21353,  column  two,  in  Par. 
3,  last  line,  "20.20056(c)-2"  should  read 
"20.2056{c}-2". 

$20.2014-13    [Con-ected] 

4.  On  the  same  page,  same  column,  in 
S  20.2014-3(b),  lines  three  and  six 
"material"  should  read  "marital". 

5.  And  also  on  the  same  page,  column 
three,  line  one.  "material"  should  read 
"marital". 

§  20.2056<b)-1    [Corrected] 

6.  On  page  21355,  column  three,  line 
one,  "a"  should  read  "as". 

«  20.20S6<b)-7    [Corrected] 

7.  On  page  21358,  column  two,  in 
Example  (10),  line  6,  "installation" 
should  read  "installments". 

8.  On  the  same  page,  column  three,  in 
Example  (14),  next  to  the  last  line,  "if 
should  read  "is". 

S  20J»56<c>-1A    [Corrected] 

9.  On  page  21360,  column  one,  in 
Example  (4),  line  eight,  "or"  should  read 
"of. 

9  20.2056<c)-2A    (Corrected) 

10.  On  page  21361,  column  two.  in 

§  20.2056{c}-2A,  paragraph  (a)(l)(ii).  line 
one,  remove  "any". 

11.  On  the  same  page,  column  three,  in 
S  20.2056(c)-2A,  paragraph  (a)(2).  in  line 
six.  "if  should  read  "of;  also  in  line 
seventeen,  "products"  should  read 
"producf'and  in  lines  eighteen  and 
nineteen,  in  the  equation,  remove  "gross 
estate  less". 


12.  On  page  21362,  column  one,  first 
full  paragraph,  last  line,  "the"  .should 
read  "that". 

§20.8018-3    [Corrected] 

13.  On  the  same  page,  column  three, 
just  before  Par.  19,  "5  20.618-3"  should 
read  "5  20.6018-3". 

§25^523<b>-1    [Corrected] 

14.  On  page  21366,  column  one,  in 

§  25  2523(b)-1,  paragraph  (a)(1).  third 
from  the  last  line.  "0"  should  read  "to". 

§25^S23<e)-1    [Corrected] 

15.  On  the  same  page,  column  two,  in 
S  25.2523(e)-l.  in  the  heading,  "Martial" 
should  read  "Marital";  also  on  the  same 
page,  column  three,  same  section,  in 
paragraph  (c)(3)  sixth  from  the  last  line, 
"and"  should  read  "any". 

§  25.2523(f)- 1    [  Corrected  ] 

16.  On  page  21367,  column  three,  in 
§  25.2523(f)-l,  paragraph  (c)(1),  third 
line,  "trem"  should  read  "term";  also  in 
paragraph  (c)(l)(i),  Une  two,  "form" 
should  read  "from";  and  on  page  21368. 
column  two,  the  paragraph  preceding  (f) 
should  be  correctly  designated  as  "(e)", 

17.  On  page  21369,  column  two.  line 
eight,  "six"  should  read  "four". 

§  25.6019-1    [Corrected] 

18.  On  the  same  page,  column  two.  in 
S  25.6019-1,  paragraph  (a)(2),  line  seven, 
(i»>i»'t»>  the  {)f;rioH  and  in.sert  a  comma. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-5-FRL-2680-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  USEPA  is  proposing 
rulemaking  on  a  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP).  The  revision  pertains  to  Chapter 
NR  410  of  the  Wisconsin  Administrative 
Code  (WAC),  and  establishes  an  air 
permit  fee  system  for  Wisconsin. 
USEPA's  action  is  based  on  a  SIP 
revision  request  that  was  submitted  by 
the  State  of  Wisconsin.  The  intent  of 
today's  rulemaking  is  to  present  a 
discussion  of  the  material  submitted  by 
the  State,  and  to  provide  an  opportunity 
for  public  comment  on  the  revision  and 
on  U^PA'a  proposed  action. 
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OATC  Conuueiiti  on  this  reviaion  and  on 
USEPA's  prapoMd  action  must  be 
received  by  October  28. 1064. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  evailabie  for  review  at  the  foUowing 
addreases:  (It  is  recommended  that  you 
telephone  CoUeen  W.  Comerfonl  at 
(312)  886-6034,  before  visiting  the  Region 
V  office.) 

Environmental  Protection  Agency,  Air 
and  Radiation,  Region  V,  230  South 
Dearborn  Street.  Chicago,  Illinois 
60604 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  South  Webster 
Street.  Madison,  Wisconsin  53707 
Comments  on  this  proposed  rule 
should  be  addressed  to  (please  submit 
an  original  and  five  copies,  if  possible): 
Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section,  Air  and  RadiaUon 
Branch  {5AR-28).  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
'  Dearborn  Street.  Chicago.  Illinois  60604. 

KMI  RJimtEJI  INFORMATION  CONTACT: 

Colleen  W.  Comerford,  [312]  886-6034. 
SUPPLEMENTAJIY  INKMMATION: 
Background 

Section  110  of  the  Qean  Air  Act  (.Act) 
requires  that  each  state  establish  a  plan 
to  implement  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  It  further 
requires  that  each  plan  include,  among 
other  provisions,  a  requirement  that  the 
state  permitting  authority  charge  permit 
fees  (Section  110(a)(2)(K)).  These  fees 
must  cover  the  reasonable  costs  of 
reviewing  and  acting  upon  a  permit 
application,  and  of  implementing  and 
enforcing  issued  permits.  The  permit  fee 
requirement  applies  to  any  permit  issued 
to  any  major  stationary  source  under  the 
various  programs  of  the  Act. 

Section  144.399  of  the  Wisconsin 
Statutes  authorizes  the  Wisconsin 
Department  of  Natural  Resources 
P^^DNR)  to  estabhsh  air  permit  fees. 
PuWic  hearings  on  this  issue  were  held 
fn  Wausau,  Wisconsin,  on  December  B, 
19B3.  and  in  Waukesha,  Wisconsin,  on 
December  7, 1983.  This  new  rule  was 
codified  under  Chapter  NR  410  of  the 
WAC,  was  enacted  in  Wisconsin  by 
means  of  Natural  Resources  Board 
Order  Number  A-45-83,  and  became 
effective  in  Wisconsin  on  May  1, 1984. 

Chapter  NR  410 

On  May  25. 1984,  the  WDNR 
requested  that  USEPA  incorporates 
Chapter  NR  410  of  the  WAC  which 
establishes  an  air  permit  £ee  system  for 
Wisconsin,  as  a  revision  to  the 
Wisconsin  SIP.  Air  pennit  fees  would 
recover  tbe  oosts  of  reviewing  and 
acting  upon  air  pemit  applications,  as 


ivell  «•  taipleraen  ting  and  enforcing  tfie 
terms  and  oe«ditiom  of  sadi  pemrits. 

The  appMcation  fee  consists  of  a  basic 
fee  plus  any  additional  fee  required  for  a 
specific  review  action  (e.g.,  review  of 
two  or  more  basic  emission  units, 
review  of  nonattainment  area  sources, 
review  of  emissions  offset  sources).  The 
basic  application  fee  is  as  follows: 

SlASO    construction/replacement  of 
minor  source 

$800    modification  of  minor  source 

S2,5S0    construction/reconstruction/ 

replacement  of  major  source 
$1,400    modification  of  major  source 

The  additional  fee  varies,  depending 
on  the  applicable  review  action,  but 
ranges  from  $150  to  $1,500.  The 
implementation  and  enforcement  fee  is 
charged  on  an  annual  basis.  This  fee  is 
$500  for  a  major  source  and  $200  for  a 
minor  source. 

Conclusion 

This  proposed  revision  to  the  SIP 
meets  the  requirement  of  Section 
110(a)(2)(K)  of  the  Clean  Air  Act,  and 
has  been  adopted  by  die  State  after 
reasonable  notice  and  pubhc  hearing. 
Although  SecUon  110  of  the  Act  only 
requires  pennit  fees  for  major  stationary 
sources,  it  does  not  prohibit  the  Stale 
from  collecting  fees  from  minor  sources. 
Therefore,  USEPA  is  proposing  to 
approve  this  revision  to  the  Wisconsin 
SIP  on  the  basis  of  Section  116  of  the 
Act,  which  restricts  USEPA  from 
interfering  with  State  measures  that  go 
beyond  the  requirements  of  the  Act  (48 
FR  13174;  April  3, 1984). 

Interested  persons  are  invited  to 
submit  comments  on  this  action.  USEPA 
will  consider  all  camaienU  received  by 
Ocfol)er26.  1984. 

Under  S  U.SX:.  Section  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Sirii^Gts  In  «  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons.  Iniergovemmental 
relatioos. 

(Seo.  IW.  172  and  301(a)  of  Ac  Oean  Air 
Act  as  amwlad  (42  U5.C  7410,  7502,  and 

7eoi(an 


D«tedAiagH(a.WM. 
K(wMff8pria|w, 
Acting  Itegkmai  Administrator. 
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OMignallon  or  Arww  for  Air  OiMriRy 
Plaiwing  Piwpoass.  Attrtnment  Status 
Oealgnatlons;  Wisconsin 

agency:  EnvktMowntai  ProtectkHi 
Agency  (EPA). 

ACTWm:  Notice  of  proposed  rulemaking. 


-  j:  l^EPA  prapoaes  to  revise  the 
Total  Saspeadeci  Particalates  (TSP) 
designation  Cor  the  City  of  Milwankec 
from  primary  and  anrandary 
nonattainmenl  to  aecoadary 
nonattaiaiaeat  The  propoaed  revision 
would  narrow  the  boandariea  of  the 
secondary  nonattainawnt  araa.  aad 
would  ehnunata  the  dssigaatioB  at 
primary  nooattainmant  This  proposed 
revision  ia  baaed  on  a  radeai^utiaB 
request  froa  the  WisoonaiB  Department 
of  Natural  Resources  (WDNR).  and  on 
supporting  tadiniral  data  aidsntted  by 
the  Department  Under  te  Qean  Air 
Act  attainraent  atatns  desagnatiaas  can 
be  changed  if  warranted  by  the 
available  data. 

DATS:  Comments  on  this  redesignation 
and  on  USEPA's  proposed  action  must 
be  received  by  October  28. 1984. 

ADDRESSES:  Copies  of  the  redesignation 
request  the  technical  support 
documents,  and  the  supporting  air 
quality  data  are  available  at  the 
following  addresses  (It  i»  recommended 
that  you  telephone  Colleen  W. 
Comerford.  at  (312)  888-6034.  before 
visiting  the  Region  V  office); 
Environmental  Protection  Agency, 
RegioD  V.  Air  and  Radiation  Branch. 
230  South  Dearborn  Street  Chicago. 
Illinois  60004. 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management  101  South  Webster. 
Madison.  Wisconsin  53707. 
Conunents  on  this  proposed  rule 
should  be  addrsated  to  (please  submit 
an  origiaal  and  five  copies,  if  possible): 
Gary  Guleaian.  Chief.  R^ulatocy 
Analysis  Section.  Air  and  Radiation 
Branch  {SAR-28^  VA.  Environmental 
Protection  A^/Bocy,  Region  V,  230  South 
Dearborn  Steaet  Chicago,  Illinois  60804. 
FOR  FUWI—  M>n— HUH  CIMmiCT: 
CoUeen  W.  Qansciord,  (312)  Sae-e094. 
SUPPUMSNTMIV  Sl^oiwmiun  Under 
Section  107(d)  of  the  Clean  Air  Act  the 
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Administrator  of  USEPA  has 
promulgated  a  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  designation  for  each  area  of 
Wisconsin.  See  43  FR  8962  (March  3, 
1978)  and  43  FR  45993  (October  5. 1978). 
These  area  designations  may  be  revised 
whenever  the  available  data  warrant 
such  revisions. 

USEPA's  criteria  for  Section  107 
redesignations  are  summarized  in  two 
policy  memoranda:  (1)  An  April  21, 1983, 
memorandum  from  Sheldon  Meyers, 
then  Director  of  the  OfTice  of  Air  Quality 
Planning  and  Standards,  entitled 
"Section  107  Designation  Policy 
Summary":  and  (2)  a  December  23, 1983. 
memorandum  "from  G.T.  Helms.  Chief  of 
the  Control  Programs  Operation  Branch, 
entitled  "Section  107  Questions  and 
Answers."  In  general,  all  available 
information  relative  to  the  attainment 
status  of  the  area  should  be  reviewed. 
The  information  should  include  the  most 
recent  eight  consecutive  quarters  of 
quality-assured,  representative  ambient 
air  quality  data,  plus  evidence  of  an 
implemented  EPA-approved  control 
strategy.  Any  available  supplemental 
information,  including  air  quality 
modeling,  emissions  data,  and  any  other 
pertinent  information,  should  be  used  to 
determine  whether  the  monitoring  data 
accurately  characterized  the  worst  case 
air  quality  in  the  area. 

BackgrouiMi— City  of  Milwauke« 

Section  107  of  the  Clean  Air  Act 
Amendments  of  1977  required  all  States 
to  determine  the  attainment/ 
nonattainment  citatus  of  all  air  quality 
control  regions  within  the  respective 
States  with  respect  to  the  NAAQS  (42 
U.S.C  i  7W7].  During  1977.  Wisconsin 
recommended  to  USEPA  that  parts  of 
the  City  of  Milwaukee  be  designated  as 
primary  and  secondary  nonattainment 
areas  for  TSP.  On  March  3. 1978  (43  FR 
8962).  USEPA  designated  portions  of  the 
City  of  Milwaukee  as  primary  and 
secondary  nonattainment  for  TSP. 
USEPA  made  this  determination  based 
on  monitoring  data  showing  violations 
of  the  TSP  NAAQS.  These  violations 
were  caused  primarily  by  emissions 
from  industrial  facilities  located  within 
the  Milwaukee  area.  As  a  result  of  the 
nonattainment  designation,  a 
construction  ban  was  imposed  on 
Milwaukee  pursuant  to  Section 
110(a)(2)(I)  of  the  Clean  Air  Act. 

On  March  14, 1983,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  requested  that  USEPA  revise 
the  air  quality  attainment  status 
designation  for  the  City  of  Milwaukee, 
from  primary  and  secondary 
nonattainment  to  secondary 


nonattainmeot  only  of  the  TSP  NAAQS. 
The  State  also  requested  that  the 
secondary  nonattainment  area  be 
narrowed  to  the  approximate  size  of  the 
current  primary  nonattainment  area, 
and  that  the  designation  of  primary 
nonattainment  be  eliminated. 

The  WDNR  also  submitted  a 
Technical  Support  Document  (January 
1983)  with  summaries  of  the  TSP 
ambient  air  monitoring  data  collected 
from  19  sites  during  the  period  1979- 
1983.  Additional  technical  information 
was  submitted  on  May  12,  July  29,  and 
September  13, 1983.  On  March  13, 1984, 
the  WDNR  revised  its  redesignation 
request,  enlarging  the  size  of  the 
proposed  secondary  nonattainment 
area.  The  boundaries  of  the  new 
secondary  nonattainment  area  would  be 
as  follows: 
N — Michigan  Avenue  from  comer  of 

35th  Street  to  Lake  Michigan 
W — 35th  Street  S  from  Michigan  Avenue 

to  National  Avenue,  east  on  National 

Avenue  to  6th  Street,  S  on  6th  Street 

to  Becher  Street 
S— Becher  Street  E  from  6th  Street  to 

Lake  Michigan 
E — Lake  Michigan. 

These  documents,  and  the  reults  of 
USEPA's  review  of  these  documents,  are 
available  for  public  inspection  at  the 
Region  V  office  listed  above. 

Air  Quality  Data 

The  ambient  air  quality  data  show 
attainment  of  the  primary  TSP  NAAQS, 
but  not  the  secondary  TSP  NAAQS. 
Eight  consecutive  quarters  of  recent 
data,  showing  no  violations  of  the 
primary  TSP  NAAQS,  are  available 
from  19  sites  in  the  Milwaukee  area. 
Based  on  available  monitoring, 
emissions.  meteorolof>ic:al.  and  inotieliiiK 
data,  USEPA  has  determined  that  these 
monitors  provide  adequate  spatial 
coverage  of  the  area,  so  the  data  from 
these  sites  are  representative  of  the  TSP 
levels  in  Milwaukee. 

According  to  information  supplied  by 
WDNR,  TSP  emissions  in  Milwaukee 
have  been  reduced  due  to  control 
measures  that  have  been  implemented 
by  TSP  sources  in  the  Milwaukee  area, 
in  accordance  with  the  federally 
approved  SIP  (48  FR  9880;  March  9, 
1983).  The  WDNR  stated  in  a  September 
13, 1983,  letter  to  USEPA,  that  most 
sources  were  in  compliance  with  the 
federally  approved  control  strategy. 
Another  reason  for  the  reduction  in  TSP 
emissions  is  the  permanent  shut-down 
of  Milwaukee  Solvay  Coke,  Marquette 
Cement,  and  Minerals  Reclamation, 
which  were  all  large  TSP  sources 
located  in.  or  near,  the  original  primary 
nonattainment  area.  USEPA  believes 


that  these  plant  closures,  and  the 
resulting  emission  reduction*,  are  a 
necessary  condition  of  the 
redesignation. 

Consequently,  if  these  sources  were  to 
resume  operation,  then  they  would  have 
to  satisfy  the  applicable  new  source 
review  requirements. 

Regulatory  Issues 

On  March  9, 1983  (48  FR  9860).  USEPA 
partially  approved  a  Part  D  TSP  State 
Implementation  Plan  (SIP)  for 
Wisconsin.  The  March  9, 1983, 
rulemaking  action  did  not  lift  the  Section 
110(a)(2)(I)  major  source  construction 
moratorium  in  the  Milwaukee  County 
primary  nonattainment  area  due  to 
USEPA's  disapproval  of  that  portion  of 
the  plan  pertaining  to  Milwaukee  coke 
battery  emissions.  USEPA  disapproved 
that  portion  of  the  plan  because  it  did 
not  contain  an  enforceable  RACT-level 
numerical  visible  emission  limitation  for 
charging  operations. 

As  noted  above,  on  March  14, 1983, 
Wisconsin  requested  that  USEPA 
redesignate  a  portion  of  the  City  of 
Milwaukee  as  secondary  nonattainment 
only.  The  State  has  submitted  evidence 
that  the  TSP  levels  in  this  area  have 
decreased  due  to  compliance  with  the 
federally  approved  control  strategy  (48 
FR  9860),  and  to  the  permanent 
shutdown  of  several  large  TSP  sources, 
including  the  only  coke  battery  in  the 
State  (Milwaukee  Solvay  Coke).  Final 
approval  of  the  proposed  redesignation 
would  lift  the  TSP  construction 
moratorium  in  Milwaukee,  because  the 
construction  moratorium  only  applies  in 
primary  nonattainment  areas. 

Conclusion 

The  ambient  air  monitoring  data  show 
no  violations  of  the  primary  TSP 
NAAQS  from  1981-1983.  The 
improvement  in  ambient  TSP  levels  can 
be  attributed  to  control  strategies  that 
have  been  implemented  at  the  industrial 
sources  located  within  the  Milwaukee 
area,  and  to  the  permanent  closure  of 
several  major  particulate  sources. 
Therefore.  USEPA  is  proposing  to 
approve  the  redesigation  of  Milwaukee 
from  primary  and  secondary 
nonattainment  to  secondary 
nonattainment  for  TSP. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  redesigation.  Written 
comments  received  by  the  date 
specificed  above  will  be  considered  in  * 
determining  whether  USEPA  will 
approve  the  redesignation.  After 
reviewing  all  the  comments  submitted, 
the  Administrator  of  USEPA  will  publish 
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the  Agency's  final  action  on  the 
redesigns  tion  in  the  Federal  Register. 

Under  5  U.S.C.  Section  605(b).  the 
administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  fSee  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

(Sec  107(d)  of  the  Act,  as  amended  (42  U.S  C 
7407)). 

Dated:  August  22.  1984. 

Valdaa  V.  Adamkus, 

Regional  Administrator. 

(PR  Doc  ()4-2$4«9  Fll«j  ».25-»4;  8:4*  ami 
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40  CFR  Part  180 

[OPP-300100;  FRL-2674-61 

Definitions  and  interpretations; 
Proposed  Technical  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


80MMARV:  This  document  proposes  that 
40  CFR  iao,l(h)  be  amended  by  adding 
certain  general  crop  categories  to 
column  A,  corresponding  specific  raw 
agricultural  commodities  to  column  B. 
and  by  adding  further  definitive  crops  to 
column  B  in  the  case  of  some  general 
crop  categories  already  listed  in  column 
A.  This  proposal  was  submitted  by  the 
University  of  California  Cooperative 
Extension  Program  at  Davis,  California. 
These  amendments  will  expand  the 
number  of  commodities  to  be  covered 
whenever  a  tolerance  is  established  for 
one  of  the  general  crop  categories  listed 
in  column  A  of  40  CFR  180.1(h). 
DATE  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300100).  must  be  received  on  or  before 
October  28. 1984. 

ADDRESS:  Written  comments  by  mail  to: 

Information  Service  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW„  Washington, 
DC.  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 

concerning  this  notice  may  be  claimed 


confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  mu8tl)e  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witliout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Donald  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  Tiea  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-1192). 

SUPPLEMENTARY  INFORMATION:  The 

University  of  California  Cooperative 
Extension  Program.  118.  B  Street.  Davis. 
CA  95616.  has  submitted  an  amendment 
proposed  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  amend  40  CFR  180.1(h)  by 
adding  two  general  crop  categories 
(cabbage  and  broccoh)  to  column  A, 
corresponding  specific  raw  agricultural 
commodities  to  column  B.  and  by  adding 
further  definitive  crops  to  column  B  in 
the  case  of  "celery"  already  listed  in 
column  A. 

The  requestor  has  indicated  the  need 
for  clarification  of  the  status  of  certain 
specialty  crops  with  respect  to  existing 
residue  clearances,  in  order  that  such 
crops  may  be  Included  on  pesticide 
labeling  or  treated  in  accordance  with 
existing  labeling  directions.  In  some 
cases,  the  vegetable  in  question  may  be 
growrn  and  marketed  under  a  different  or 
specialty  name  which  is  economically 
and  culturally  preferable  to  the  more 
common  name. 

The  Administrator  concurs  with  the 
petitioner  on  the  proposed  revision  of  40 
CFR  180.1(h)  to:  (1)  Add  the  general 
category  "broccoli"  to  column  A  and  the 
corresponding  specific  raw  agricultural 
commodities  "broccoli"  and  "Chinese 
broccoli  (gai  Ion,  white  flowering 
broccoli)"  to  column  B;  (2)  add  the 
general  category  "cabbage"  to  column  A 
and  the  corresponding  specific  raw 
agricultural  commodities  "cabbage"  and 
"Chinese  cabbage  (tight-heading 
varieties  only)"  to  column  B;  and  (3) 
amend  the  current  definition  of  "celery" 


to  include  "Florence  fennel  (sweet  anise, 
sweet  fennel,  finochio)  (fresh  leaves  and 
stalks  only)."  These  revisions  will 
expand  the  tolerances  and  exemptions 
established  for  residues  of  pesticide 
chemicals  in  or  on  the  general  categories 
to  include  the  specific  raw  agricultural 
commodities. 

Therefore,  the  Administrator  proposes 
that  40  CFR  180.1(h)  be  amended  to 
reflect  these  changes,  as  set  forth  below. 

Interested  persons  are  invjted  to 
submit  written  comments  on  the 
proposed  regulation  amendment. 
Comments  must  bear  a  notation 
indicating  the  document  control  number 
[OPP-300100].  All  written  comments 
filed  pursuant  to  this  notice  will  be 
available  in  the  Information  Services 
Section  at  address  given  above  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  rcx)uiremeiit!>  of  th»; 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
f)r  rai.sinR  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1961  (46 
FR  24959). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests. 

(Sec.  408(e).  66  Stat  514;  (21  U.S.C.  346a(e))) 

Dated;  September  4. 1984. 

DouglM  D.  Ccmpt. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.1(h)  be  amended  by  adding  and 
alphabetically  inserting  definitions  for 
"broccoli"  and  "cabbage"  in  Column  A 
and  the  respective  definitive  crops  in 
Column  B  and  revising  the  list  of 
definitive  crops  for  "celery"  in  column  B 
to  read  as  follows: 

S  180.1    Definfbons  and  interpretations. 
•        •        •        •        « 

(h)  •  •  • 
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40  CFR  Part  180 
[OPP-300102:  FRL-M7S-1 1 

Definitions  and  inteipretations; 
Proposed  Technicai  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  by 
redefining  the  crop  term  "tangerine"  to 
include  various  related  citrus  hybrids 
and  by  adding  definitions  for 
"caneberries"  and  "squash."  These 
proposed  amendments,  which  will 
clarify  and  update  the  current  definition 
of  "tangerines"  and  which  will  allow  a 
number  of  closely-related  commodities 
to  be  covered  whenever  a  tolerance  is 
established  for  the  agricultural 
commodity  groups  "caneberries"  and 
"squash,"  were  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATE  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300102].  must  be  received  on  or  before 
October  26, 1984. 

ADDRESS:  Written  comments  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236. 
CM  *2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  236  at  the  addcess 
given  above,  firom  6  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  MFORMATKHi  CONTACT: 
By  mail:  Donald  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC.  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-1192). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  requests  to  EPA  on  behalf 
of  the  IR-4  Technical  Committee. 

First,  that  the  Administrator,  pursuant 
to  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  propose  that  40 
CFR  180.1(h)  be  amended  by  revising  the 
current  definition  of  tangerines  to 
include  mandarins,  tangelos.  tangors, 
tangerines  and  hybrids  of  these. 
Currently  tangerines  is  defined  to 
include  only  tangelos  and  tangerines. 
According  to  IR-4,  tangerines,  or 
mandarins,  are  characterized  by  a  loose 
skin  that  separates  readily  from  the 
pulp,  and  by  segments  which  separate 
readily  from  each  other  they  are  grown 
in  all  citrus  areas  of  the  U.S.  The  tangor 
is  a  citrus  hybrid  resulting  from  cross- 
breeding mandarins  and  sweet  oranges 
and  is  somewhat  intermediate  in 
characteristics.  The  tangelo  is  a  cross  of 
mandarin  and  grapefruit  or  pummelo. 

Second,  that  the  Administrator  amend 
40  CFR  180.1(h)  by  adding  the  general 
crop  category  loganberries,  raspberries, 
youngberries.  and  "varieties  of  these"  to 
column  B. 

The  IR-4  supports  this  request  by 
pointing  out  that  each  of  these  specific 
crops  is  a  species  of  the  genus  Rubus  in 
the  family  Rosaceae  and  that  they  are 
all  very  similar  physiologically  and  by 
virtue  of  cultivation  patterns.  Canes  may 
be  erect,  semi-erect  or  trailing. 
Blackberries  are  usually  heavily-thomed 
but  some  thomless  varieties  are  known. 
Dewberries  (sometimes  called  trailing 
blackberry)  and  related  varieties 
(including  boysenberry,  loganberry,  and 
youngberry)  are  generally  less  thorny 
than  blackberries  but  very  similar 
otherwise.  Raspberries  are  nearly 
thomless.  Fruits  are  borne  in  loose 
clusters  on  laterals  that  grow  from 
canes.  They  consist  of  numerous  small 
seeds,  each  imbedded  in  a  juicy  pulp, 
and  all  adhering  to  a  fleshy  base.  The 
base  separates  from  the  plant  when  the 
fruit  in  harvested  in  all  cases  except  for 


raspberries,  in  which  the  base  or 
receptacle  is  retained  on  the  plant. 

Third,  that  the  Administrator  amend 
40  CFR  180.1(h)  by  adding  the  general 
crop  category  "squash"  to  column  A  and 
the  corresponding  specific  raw 
agricultural  commodities  pumpkins, 
summer  squash,  and  winter  squash  to 
column  B.  The  IR-4  supports  this  request 
by  pointing  out  that  each  of  these 
specific  crops  is  a  species  of  the  genus 
Cucurbita  in  the  family  Cucurbitaceae 
and  that  varieties  of  several  species  of 
Cucurbita  carry  the  name  "pumpkin." 
Generally,  pumpkin  is  the  edible  fruit  of 
cucurbits  used  for  feed  or  food  when 
ripe,  and  having  somewhat  coarse, 
strongly-flavored  flesh;  winter  squash 
has  finer  texture  and  less  strongly 
flavored  flesh.  Summer  squashes  are 
commonly  harvested  while  the  rinds  on 
the  fruit  are  soft  and  tender;  otherwise, 
the  plants  are  essentially  similar  to 
those  of  winter  squash  and  pumpkin. 

The  Administrator  concurs  with  IR-4 
that  the  revised  and  new  definitions 
would  be  appropriate.  Therefore,  it  is 
proposed  that  40  CFR  180.1(h)  be 
amended  to  reflect  these  changes,  as  set 
forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation  amendment. 
Comments  must  bear  a  notation 
indicating  the  document  control  number 
IOPP-300102].  All  written  comments 
filed  pursuant  to  this  notice  will  be 
available  in  the  Information  Services 
Section  at  address  given  above  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24959). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

(Sec.  408(e).  68  Stat.  514:  (21  U.S.C.  346a(c))) 


Federal  Register  /  Vol.  49.  No.  1B8  /  Wednesday.  September  26.  1964  /  Proposed  Rules 


37811 


Dated.  September  4.  1964. 

Douglas  D.  Campt. 

Director.  Refiislmtion  Division.  Office  of 
t'fStn.iJe  Pnt^rams. 

Therefore,  it  is  proposed  that  40  CFR 
180.1(h)  be  amended  by  adding  and 
alphabetically  inserting  definitions  for 
"canebernes"  and  "squash"  in  column  A 
and  the  respective  definitive  crops  in 
column  B  and  revising  the  list  of 
definitive  crops  in  column  B  for 
"tangerines"  to  read  as  follows: 

§  180.1     Definitions  and  Interpretations. 


A 

B 

• 

Ca'^ebefTies 

Blackberries  t>ov»enbernos  dewberries 
ion<)ant>wrrws  raspeemei,  yooigbemei 
arta  varieties  of  rrie«« 

Squash 

Taogeooes 

• 

PumpKins   summer  and  wtrier  squash 
Tar^gecmes    (marxlanns    or     mandann    or 
anges)    taogeioa.  ungors.  arxi  other  i» 
bTds  ol  larijerine  wim  otne<  crtrjs 

|FK  Hoc  84-2481-  Fil.^J  9-25-84.  &4S  ain| 
MLUNQ  CODE  6M0-S(Mi 


40  CFR  Part  180 

IOPP-300101;  FRL-2674-7) 

Definitions  and  Interpretations; 
Proposed  Technical  Amendment 

agency:  Environmental  Protection 
Agency  (EPA) 

action:  Proposed  rule. 


SUMMARY:  This  document  proposes  an 
amendment  to  the  definition  of  "beans" 
found  in  40  CFR  180.1(h).  The  proposed 
amendment,  which  would  delete 
Glycine  sp.  (including  soybeans)  from 
the  definition,  is  being  presented  upon 
the  initiative  of  the  Administrator. 
DATE:  Written  comments,  identified  by 
the  document  control  number  IOPP- 
300101).  must  be  received  on  or  before 
October  26.  1984. 

ADDRESSES:  Written  comments  by  mail 
to: 

Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW  .  Washington 
D.C.  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM  ^2. 1921  Jefferson  Davis  Highwav. 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 

concerning  this  notice  may  be  claimed 

confidential  by  marking  any  part  or  all 


of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

TOR  FURTHER  INTORMATION  CONTACT: 

By  mail:  Donald  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  716B,  CM  «2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703- 
557-1192). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  final  rule,  published  in  the 
Federal  Register  of  January  6.  1982  (47 
FR  623).  which  was  intended  to  clarify 
and  update  the  definition  of  "beans"  as 
it  appears  in  40  CFR  180.1(h).  The 
revised  definition  of  beans  included  the 
names  of  five  genera  of  beans:  Cicer, 
Glycine.  Phaseohis.  \'icia.  and  Vigna 
spp. 

It  was  subsequently  determined  that 
Glycine  sp  should  not  have  been 
included  in  a  broad  and  general 
definition  of  "beans  '  since  soybeans, 
the  predominant  species  of  the  genus,  is 
an  oil  seed  and  may  require  oil 
processing  studies  before  a  tolerance 
can  be  established  Certain  pesticides 
will  tencfto  concentrate  in  the  oil  seed 
processed  products.  If  residues  in 
processed  products  exceed  those  in  the 
raw  agricultural  commodity,  separate 
food  additive  regulations  would  have  to 
be  established  under  21  CFR  Parts  193 
and  561.  Therefore,  in  order  to  avoid  the 
possibiHty  of  illegal  pesticide  residues  in 
soybean  processed  products.  'Glycine 
sp,  (including  soybeans]"  needs  to  be 
deleted  from  the  definition  of  "beans"  in 
40  CFR  180.1(h).  The  remaining  genera  of 
beans  are  not  considered  as  oil  seeds, 
thus  require  no  oil  seed  processing 
studies  not  food  or  feed  additive 
regulations. 

In  examining  the  definitions  in  column 
B  for  "Beans  (dry)"  and  "Beans 
(succulent)"  in  column  A.  some 
ambiguity  exists  as  to  what  "beans"  are 
intended.  In  order  to  clarify  that  beans 
(dry)  and  beans  (succulent)  pertain  to 
those  bean  crops  listed  above  in  column 


B.  the  two  definitions  should  be 
amended  by  adding  the  qualifier        ^ 
above"  to  the  column  B  definitions. 
Based  on  the  information  considered 
by  the  Agency,  it  is  concluded  that  the 
regulation  established  by  revising  40 
CFR  Part  180  will  protect  the  public 
health,  is  necesaary  to  clarify  the 
intention  of  the  definition,  and  will 
preclude  resulting  illegal  residues. 
Therefore,  it  is  proposed  that  the 
regulation  be  amended  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation  amendment. 
Comments  must  bear  a  notation 
indicating  the  document  control  number 
IOPP-300101J.  All  written  comments 
filed  pursuant  to  this  notice  will  be 
available  in  the  Information  Services 
Section  at  address  given  above  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirement's  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354,  94  Stat,  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24959). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

(S«c.  406(e).  68  Stat  514:  (21  U  S  C  346a(e))) 

Dated  September  4,  19&4 

Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Prcii;ranis 

PART  180— {AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.1(h)  be  amended  by  revising  the  list 
of  definitive  crops  in  column  B  for 
"Beans",  "Beans  (dry)",  and  "Beans 
(succulent)"  to  read  as  follows: 

§  180.1     Definibons  and  interpretations. 

•  •  •  •  • 

(h)-   •    • 
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BMns(diy  ... 
Beans 
«succi«*nt) 


dear  mmmum  (chKkpMa.  gartanzo  beans, 
Phm»oim  ipp.  (mduttng  ludnay  beans. 
Una  beans,  mung  beans,  navy  beans, 
lana.  snap  baans.  and  wax 
a);  Vkm  lubm  (broad  beans,  lava 
beansj,  \Agna  (pp  (cidudng  aapvagus 
beans.  Uackeyd  peas,  and  oowpeas) 
Ai  baans  above  *\  dry  torni  on<y 
AH  beans   above  m   succulent  torm  or<ly 


|FR  Doc  S4-24910  FiM  9-2S-M:  »4S  am| 
BtUJNG  coot  (SaO-M-M 


40  CFR  Part  180 

[PP  4E3«2S/P3S7;  FRL-2681-3] 

Acaphata;  Proposed  Tolerance 

AGENCY:  Environmental  Protection 
Agency  fEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  insecticide 
acephate  and  its  cholinesterase- 
inhibiting  metabolite  in  or  on  the  raw 
agricultural  commodity  macadamia 
nuts.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  or  on 
the  commodity  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATE:  Comments  identified  by  the 
document  control  number  [PP  4E3028/ 
P357),  must  be  received  on  or  before 
October  26. 1984. 

ADDRESS:  Written  comments  by  mail  to: 
Information  Services  Section.  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460. 

In  person,  bring  comments  to:  Rm  236. 
CM  *2  1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  »ubmitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 


given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHEfl  INFORMATION  CONTACT: 

By  mail: 

Donald  Stubbs,  Emergency  Response 
and  Minor  Use  Section  {TS-767C). 
Registration  Division,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716B,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1192). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  4E3028 
to  EPA  on  behalf  of  the  IR-4  National 
Director,  Dr.  Robert  H.  Kupelian,  and  the 
Agricultural  Experiment  Station  of 
Hawaii. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide 
acephate  (0.5-dimethyl  acetylphos- 
phoramidothioate)  and  its 
cholinestera«e-inhibiting  metabolite 
0,S-dimethyl  phosphoramidothioate  in 
or  on  the  raw  agricultural  commodity 
macadamia  nuts  at  0.05  part  per  million 
(ppm). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  Tlie  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  »ought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  were  a  2-y?ar  dog 
feeding  study  with  a  NOEL  of  30.0  ppm 
(0.75  mg/kg).  based  on  the  inhibition  of 
plasma,  RBC,  and  bram  cholinesterase 
activity,  and  a  NOEL  of  lOOJ)  ppm  (2.5 
mg/kg)  for  systemic  toxicity;  a  28-month 
rat  feeding/ oncogenic  study  with  a 
NOEL  of  5.0  ppm  (0.25  mg/kg).  based  on 
the  inhibition  of  cholinesterase  activity 
in  plasma.  RBC  and  brain;  a  rabbit 
teratology  study  with  a  NOEL  of  10.0 
mg/kg  (highest  dose  tested);  a  rat 
teratology  study  with  a  NOEL  of  200.0 
mg/kg  (highest  dose  tested):  and  a 
supplemental  acute  delayed 
neurotoxicity  study  with  no  effects 
observed  (no  leg  paralysis)  at  the  375 
mg/kg  level 

In  a  recently  conducted  micronucleus 
test  (mouse  bone  marrow),  acephate  did 
not  display  mutagenic  activity.  There 


are  studies  available,  however,  in  which 
acephate  did  display  such  activity  (gene 
mutations  in  mocroorganisms  and  DNA 
repair). 

Studies  which  are  lacking  but 
considered  desirable  include  a  rat 
reproduction  study,  and  a  delayed 
neurotoxicity  study.  A  mouse  oncogenic 
study  has  been  submitted  and  is 
currently  under  review.  Although  there 
are  data  gaps  for  the  chemical,  the 
available  toxicity  data  are  adequate  to 
support  the  proposed  tolerances 
because  the  proposed  use  will  result  in 
an  insignificant  increase  (0.004  percent) 
in  the  TMRC  to  the  human  diet.  As 
stated  in  the  Federal  Register  of  May  11. 
1979  (44  FR  27932),  the  Agency  will 
generally  consider  as  insignificant  an 
increase  in  the  TMRC  of  1.0  percent  on 
less. 

The  acceptable  daily  intake  (ADI), 
based  on  the  rat  feeding  study  (NOEL  of 
0.25  mg/kg/day)  and  using  a  10-fold 
safety  factor,  is  calculated  to  be  0.25 
mg/kg  of  body  weight  (bw)/day.  The 
maximum  permitted  intake  (MPI)  for  a 
60-kg  human  is  calculated  to  be  1.5  mg/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculatedto  be  0.4592  mg/day;  the 
current  action  will  increase  the  TMRC 
by  0.00002  mg/day  (0.004  percent). 
Published  tolerances  utilize  30.61 
percent  of  the  ADI;  the  current  action 
will  utilize  an  additional  0.001  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography 
with  a  thermionic  detector,  is  available 
for  enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 
M.K  Hfjamia  nuts  are  not  considered 
animal  feed  items  and,  therefore,  there 
is  no  reasonable  expectation  of  residues 
in  eggs,  meat,  milk  or  poultry  from  this 
tolerance.  There  is  a  restriction  against 
feeding  cover  crops  from  treated  areas 
to  livestock  or  allowing  animals  to  graze 
in  treated  areas. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  180.108 
would  protect  the  public  health.  It  is 
proposed,  therefore,  that  the  tolerance 
be  established  as  set  forth  below. 

Any  person  who  have  registered  or 
submitted  on  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
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herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  4E3028/P357).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Program  Management  and  Support 
Division,  at  the  address  given  above 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(el,  68  Stat.  514  (21  U.S.C.  346(e))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  September  13.  1984. 

Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— {AMENDED} 

Therefore,  it  is  proposed  that  40  CFR 
180.108  be  amended  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  macadamia  nuts 
to  read  as  follows: 


§  180.108 
residues. 


Acephate;  tolerances  for 


CommocMies 


pef 


Uacadama  ngts 


005 


DEPARTMENT  OF  TRANSPORTATION 
National  Highway  Traffic  Safaty 
Administration 
49  CFR  Part  571 

I  Docket  Na  e4-0a;  Notice  1  ] 

Fadarai  Motor  VaMda  Safaty 
Standarda;  Door  Locka  and  Door 
Retention  Componenta 
agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnoN:  Notice  of  proposed  rulemaking. 


(FR  Doc  »4-»J17  Piled  0-28-B4  «;4S  ami 
M-UMG  COOC  ««<MH>-M 


SUMMARY:  The  purpose  of  this  notice  is 
to  propose  an  amendment  to  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  206,  Door  Locks  and  Door  Retention 
Components,  that  would  expand  the  list 
of  doors  that  need  not  conform  to  the 
requirements  of  the  standard.  Added  to 
the  list  would  be  doors  with  wheelchair 
lifts  that  are  provided  with  an  audible 
alarm  which  would  signal  the  driver 
when  the  door  is  unsecured  and  the 
ignition  is  in  the  "on"  position.  When  in 
its  stowed  position,  a  wheelchair  lift 
barricades  the  door  and  prevents 
occupant  ejection  from  the  vehicle  if  the 
door  were  to  open  while  the  vehicle  is  in 
motion  or  involved  in  a  collision.  The 
alarm  ensures  that  the  wheelchair  lift  is 
in  its  retracted  position  and  the  door  is 
shut  while  the  vehicle  is  in  operation. 
This  proposal  is  being  issued  pursuant 
to  a  request  from  a  manufacturer  for  an 
exemption  from  FMVSS  No.  206. 
DATE:  Comment  closing  dates: 
November  26, 1984.  Proposed  effective 
date:  30  days  after  publication  of  the 
final  rule  in  the  Federal  Register 
ADDRESS:  Comments  shoald  refer  to  the 
docket  number  and  notice  number  and 
be  submitted  to:  Docket  Section.  Room 
5109,  Nassif  Building,  400  Seventh 
Street,  SVV.,  Washington,  D.C.  20590 
(Docket  hours  8  a.m.  to  4  p.m.,  Monday 
through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Wilham  Smith,  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  D.C.  20590 
(202-426-2242). 

SUPPLEMENTARY  INFORMATION:  Thomas 
Built  Buses,  Inc.  (hereinafter  referred  to 
as  "Thomas"),  has  requested  an 
amendment  to  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  206,  Door 
Locks  and  Door  Retention  Components. 
Thomas  requests  that  the  Standards 
exclude  from  its  requirements 
mulitpurpose  passenger  vehicles  which 
are  equipped  with  wheelchair  lifts  and 
which  are  designed  for  wheelchair 
occupants.  NHTSA  has  tentatively 
decided  that  this  proposal  has  merit, 
and  is  considering  amending  FMVSS 
No.  206  to  exclude  doors  with 


wheelchair  lift  equipment  that  are 
provided  with  an  aadible  alarm  from  the 
standard's  requirements. 

In  May  1982.  Thomas  asked  NHTSA 
to  reconsider  the  procedure  of 
classifying  vehicles  as  multipurpose 
passenger  vehicles  or  buses  based  on 
designated  seating  postions.  The 
definition  of  a  bus  if  found  in  Title  49 
CFR  Part  571.3,  Definitions.  In  that 
section,  a  bus  is  defined  as  a  passenger 
motor  vehicle  designed  to  carry  more 
than  10  persona.  The  agency  determines 
passenger  carrying  capacity  by  the 
number  of  designated  seating  positions 
for  passengers.  When  seats  on  a  bus  are 
removed  so  that  the  designated  seating 
positions  for  passengers  on  the  vehicle 
are  reduced  to  9  or  fewer,  the 
classification  of  the  vehicle  changes  to  a 
multipurpose  passenger  vehicle. 

Thomas  stated  that  often  some  of  the 
seats  on  their  buses  are  removed  in 
order  to  accommodate  wheelchair 
occupants.  The  removal  of  the  bus  seats 
results  in  the  passenger  seating  capacity 
being  reduced  to  less  than  10.  Since  the 
vehicle's  passenger  capacity  is  less  than 
10  passengers,  the  vehicle  would  be 
classified  as  a  multipurpose  passenger 
vehicle.  However,  Thomas  argued  that 
the  removal  of  the  seats  should  not 
affect  the  vehicle's  classification  as  a 
bus,  since  the  vehicle  was  originally 
"designed"  as  a  bus  and  resembled  a 
conventional  bus.  The  company  also 
argued  that  it  would  be  preferable  if  the 
vehicle  were  to  remain  classified  as  a 
bus  since  it  would  be  subject  to  the 
Federal  Motor  Vehicle  Safety  Standards 
applicable  to  buses,  which  include  the 
comprehensive  school  bus  safety 
standards. 

Thomas  was  especially  concerned 
about  FMVSS  No.  208,  Door  Locks  and 
Door  Retention  Components.  FMVSS 
No.  208  specifies  requirements  for  side 
door  locks  and  retention  components 
which  apply  to  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks.  This  standard  does  not  apply  to 
buses,  but  does  apply  to  Thomas' 
vehicles  which  seat  9  or  fewer 
passengers,  since  these  are  multipurpose 
passenger  vehicles.  Therefore.  Thomas 
asked  in  the  alternative  that  Standard 
.No.  206  be  amended  to  exclude 
multipurpose  passenger  vehicles  which 
accommodate  wheelchair  occupants 
from  the  Standard's  requirements. 

The  agency  has  decided  to  consider 
amendment  FMVSS  No.  206  to  exclude 
from  its  requirments  doors  which 
contain  wheelchair  lifts  that  are 
provided  with  an  audible  alarm  which 
would  signal  the  driver  when  the  door  is 
unsecured  and  the  ignition  is  in  the    on" 
position.  TTie  proposed  amendment 
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would  exclude  from  the  requirements  of 
Standard  No.  206  such  doors  on 
passenger  cars,  multipurpose  passenger 
vehicles,  such  as  vans,  and  trucks. 
Paragraph  S4  of  Standard  No.  206 
already  excludes  from  its  requirements 
components  on  folding  doors,  roll-up 
doors  and  doors  that  are  designated  to 
be  easily  attached  to  or  removed  from 
motor  vehicles  manufactured  for 
operation  wi'hout  doors.  The  agency  has 
tentatively  decided  to  expand  this  list  to 
include  side  doors  equipped  with 
wheelchair  lifts  and  audible  alarms 
since  the  wheelchair  lifts  barricade  the 
door  of  the  vehicle  when  the  door  is 
closed.  The  lift  would  prevent  occupant 
ejection  from  the  vehicle  if  the  door 
were  to  open  while  the  vehicle  is  in 
motion  or  involved  in  a  collision.  The 
agency  has  tentatively  determined  that 
it  is  unnecessary  to  require  these  doors 
equipped  with  wheelchair  lifts  to  comply 
with  the  requirments  of  the  Standard 
since  the  lifts  wou4d  prevent  ejections  of 
the  vehicle's  occupants,  and  since  there 
would  be  an  alarm  which  would  ensure 
that  the  door  is  closed  and  the  lift  is  in 
its  retracted  position.  Therefore,  the 
agency  believes  that  an  equivalent  level 
of  safety  is  provided  by  such  vehicles. 

In  the  case  of  passenger  cars  and  vans 
it  is  probable  that  a  higher  level  of 
safety  would  be  provided  as 
manufacturers  would  be  unlikely  to 
modify  their  assembly  lines  for  the  few 
vehicles  to  be  equipped  with  wheelchair 
lifts  and  thus  theffe  vehicles  would 
continue  to  comply  with  the  current 
FMVSS  No.  206  requirements  as  well  as 
having  the  lift  provide  protection. 
Further,  the  agency  has  proposed  this 
amendment  in  order  to  facilitate  the 
transportation  of  handicapped  or 
convalescent  individuals  by  removmg 
disincentives,  such  as  that  mentioned  by 
the  petitioner,  in  vehicle  production  for 
use  by  such  individuals. 

Wheelchair  lifts  are  designed  so  that 
they  are  secured  in  the  retracted 
position  by  either  hydraulic  pressure  in 
the  extension/retraction  cylinders  and 
mechanical  latches,  or  by  electrically- 
operated  drive  mechanisms.  Metal  grate 
floors  of  lifts  are  stowed  in  a  vertical 
position  parallel  to  and  in  close 
proximity  with  the  interior  surface  of  the 
door  of  the  vehicle.  In  its  retracted 
position,  the  wheelchair  lift  could 
prevent  occupant  ejection  from  the 
vehicle  if  the  door  were  to  open  while 
the  vehicle  is  m  motion  or  involved  in  a 
collision.  An  audible  alarm  system 
which  is  activated  if  the  door  is  opened 
while  the  ignition  is  in  the  "on"  position 
would  ensure  that  the  wheelchair  lift  is 
in  its  retracted  position  and  the  door  is 
shut  while  the  vehicle  is  in  operation. 


NHTSA  proposes  that  Standard  No.  206 
exclude  wheelchair  lift  doors  when 
these  doors  contain  such  an  alarm 
system.  The  audible  alarm  must  be  loud 
enough  to  be  heard  by  the  driver. 

The  agency  considered  whether 
Standard  No.  206  should  be  amended  to 
require  that  each  door  equipped  with  a 
wheelchair  lift  also  be  equipped  with  a 
barricade  to  prevent  ejection  from  the 
vehicle.  It  was  tentatively  decided  that 
it  was  unnecessary  to  require  a  separate 
barricade  to  the  door  since  the  floors  of 
wheelchair  lifts  are  stowed  vertically  in 
close  proximity  to  the  lift  door  and  can 
effectively  act  as  a  barricade  against 
ejection.  The  design  of  the  wheelchair 
lift  floors  would  not  be  regulated  by  this 
amendment  because  the  agency  believes 
that  current  designs  of  wheelchair  lifts 
are  sufficient  to  prevent  occupant 
ejection  from  the  vehicle.  This 
amendment  would  permit  the  continued 
use  of  current  wheelchair  lift  designs 
and  encourage  the  development  of 
alternative  designs.  The  agency 
considers  the  possibility  that  some 
wheelchair  lift  doors  may  not  provide 
adequate  barriers  to  ejection  to  be 
re.Tiote.  but  comments  are  requested  on 
the  issue  of  whether  the  level  of 
protection  provided  by  lift  doors  ought 
to  be  regulated. 

NHTSA  has  considered  this  proposal 
and  has  determined  that  it  is  neither 
major  within  the  meaning  of^xecutive 
Order  12291  "Federal  Regulation"  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required.  The 
proposal  would  exclude  certain  doors 
from  the  standard  while  imposing 
requirements  which  are  minimal.  The 
agency  estimates  that  many  if  not  all 
vehicles  equipped  with  wheelchair  lift 
doors  already  have  alarm  systems 
installed  which  signal  the  driver  when 
the  door  is  unsecured. 

Amending  FMVSS  No.  206  as 
proposed  in  this  notice  could  result  in 
some  slight  cost  savings  to  the 
purchasers  of  vehicles  equipped  with 
wheelchair  lifts.  Manufacturers  of  these 
vehicles  would  be  relieved  from 
complying  with  the  requirements  of  the 
Standard  for  the  doors  that  contain  the 
lifts,  and  accordingly  the  costs  to 
comply  with  the  requirements  would  be 
eliminated.  Further,  companies  which 
manufacture  multipurpose  passenger 
vehicles  designed  to  accommodate 
wheelchair  occupants  could  be  primarily 
manufacturers  of  buses.  For  example,  to 
accommodate  wheelchair  passengers 
Thomas  alters  its  buses  by  installing  a 
wheelchair  lift  and  removing  some  of 


the  seats  on  the  vehicle.  Since  buses  are 
exempt  from  Standard  No.  206  while 
multipurposes  passenger  vehicles  are 
not,  companies  such  as  Thomas  would 
have  to  maintain  a  separate  inventory  of 
door  locks  and  door  retention 
components  for  the  doors  of  their 
multipurpose  passenger  vehicles 
equipped  with  the  lifts.  Amending 
FMVSS  No.  206  as  proposed  in  this 
notice  would  relieve  these 
manufacturers  from  the  burden  of 
maintaining  separate  inventories.  As 
these  and  other  restrictions  are  relieved, 
it  is  also  possible  that  more 
manufacturers  would  be  willing  to 
produce  vehicles  which  are  designed  to 
accommodate  wheelchair  passengers.  If 
this  were  achieved,  the  goal  of  the 
agency  to  facilitate  the  transportation  of 
handicapped  passengers  would  be 
furthered. 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  proposal 
would  have  no  effect  on  the  human 
environment  since  the  type,  weight,  and 
quantity  of  materials  used  in  the 
manufacture  of  wheelchair  lifts  and 
doors  equipped  with  wheelchair  lifts 
would  not  be  significantly  changed.  No 
adverse  impact  on  safety  is  anticipated. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  vehicles  equipped 
with  wheelchair  lifts  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  F'lexibility  Act. 
Governmental  jurisdictions  and  small 
organizations  such  as  hospitals,  school 
systems,  and  nursing  homes,  might 
purchase  vehicles  equipped  with 
wheelchair  lifts.  These  purchasers 
would  not  be  significantly  affected  by 
this  amendment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  be 
limited  not  to  exceed  15  pages  in  length. 
(49  CFR  553.21)  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  communter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
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Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  selling 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  the  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  NHTSA  will  continue  to  file 
relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  .Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

§571.206    [Amended] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.206,  Door 
Locks  and  Door  Retention  Components. 
be  amended  as  follows; 

S4  would  be  revised  to  read; 
•        •         •        .         . 

S4.  Requirements.  Components  on  any 
side  door  leading  directly  into  a 
compartment  that  contains  one  or  more 
seating  accommodations  shall  conform 
to  this  standard  However,  components 
on  folding  doors,  roll-up  doors,  doors 
that  are  designed  to  be  easily  attached 
to  or  removed  from  motor  vehicles 
manufactured  for  operation  without 
doors,  and  side  doors  which  are 
equipped  with  wheelchair  lifts  and 
which  are  linked  to  an  alarm  system 
audible  to  the  driver  when  the  door  is 
open,  need  not  conform  to  this  standard. 


I  Sees.  103,  119,  Pub.  L  89-563.  80  Stat  7i8  (15 
U.S.C.  1392,  1407);  delegations  of  authority  at 
49  CFR  150  and  501.8) 

Issued:  September  20, 1984. 
Barry  Felrice, 
Associate  .Administrator  for  Rulemaking. 
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49  CFR  Part*  571  and  574 
1  Docket  No.  84-10;  Notice  1] 

New  Pneumatic  Tires  for  Motor 
Vetilcles  Ottier  Than  Passenger  Cars 

agency:  .National  Highway  Traffic 
Safety  Administration  (.MHTSA].  DOT 
ACTION:  Grant  of  petition  for  rulemaking 
and  notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  responds  to  a 
petition  for  rulemaking  filed  by  .Michelin 
Tire  Corporation  asking  the  dHency  to 
amend  its  standard  applicable  to  tires 
for  use  on  motor  vehicles  other  than 
passenger  cars,  to  permit  the  required 
markings  to  appear  at  some  point  other 
than  between  the  maximum  section 
width  and  the  bead  of  the  tire.  Michelin 
made  this  request  because  it  has 
developed  a  tire  where  the  maximum 
section  width  is  at  the  bead 
Accordingly,  it  cannot  mark  these  tires 
in  the  location  currently  required  by  the 
standard.  The  rationale  for  the 
requirement  that  the  markings  be 
located  in  that  area  was  that  the  agency 
wanted  to  ensure  that  these  safety 
markings  were  not  scuffed  off  when  the 
sidewall  of  the  tire  hit  curbs  and  other 
objects,  and  so  that  accurate 
information  would  remain  on  the         • 
sidewall  after  the  tire  has  been 
retreaded.  Neither  of  these  concerns 
appears  substantial  enough  to  deny  a 
new  technology  introduction  onto  the 
market,  Therefore,  this  notice  proposes 
to  require  that,  for  tires  where  the 
maximum  section  width  falls  within  an 
area  not  more  than  one  fourth  of  the 
distance  from  the  bead  to  the  tire 
shoulder,  the  markings  appear  between 
the  tire  bead  and  the  circle  formed  by  all 
the  points  half  the  distance  between  the 
tire  bead  and  the  tire  shoulder.  The 
shoulder  is  the  part  of  the  tire  where  the 
sidewall  meets  the  tread, 
DATES:  Comment  Closing  Date; 
Comments  on  this  notice  must  be 
received  on  or  before  November  13, 
1984. 

EFFECTIVE  DATE:  If  adopted  as  a  final 
rule,  this  amendment  would  be  effective 
as  of  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register, 
ADDRESS:  All  comments  on  this  notice 
should  refer  to  the  docket  and  notice 


numbers  for  this  rulemaking  action  and 
be  submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Docket  hours  are 
8;00  am  to  4:00  pm  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 

.Arturo  Casanova,  Office  of  Vehicle 
Safety  Standards,  NFTTSA,  400  Seventh 
Street.  SW.,  Washington,  DC  20590  (202- 
426-1715). 

SUPPLEMENTARY  INFORMATKM:  This 
notice  proposes  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  119,  A/en- 
pneumatic  tires  for  motor  vehicles  other 
than  passengers  cars  (49  CFR  571.119) 
and  49  CFR  Part  574.  Tire  Identification 
and  Recordkeeping.  Both  these  sections 
set  forth  requirements  for  marking 
certain  safety  information  on  the 
sidewall  of  new  tires  for  use  on  motor 
vehicles  other  than  passenger  cars. 

This  action  is  being  taken  pursuant  to 
a  petition  for  rulemaking  filed  by 
Michelin  Tire  Corporation  (Michelin).  In 
its  petition,  Michelin  stated  that  it  has 
developed  a  new  tire  for  truck  tires.  This 
single  tire  would  replace  the  dual  tires 
currently  used  on  the  rear  axles  of  truck 
tractors  and  trailers.  However,  to  give 
the  single  tire  the  load  carrying 
capability  to  replace  two  separate  tires, 
Michelin  developed  a  new  profile  for  the 
tire.  The  profile  of  a  normal  tire  has  a 
maximum  section  width  about  halfway 
down  the  sidewalls  of  the  tire,  and  the 
profile  narrows  as  one  moves  toward 
either  the  bead  or  the  tread  of  the  tire. 
For  this  new  tire,  the  maximum  section 
width  is  at  the  bead  and  the  tire 
narrows  as  one  moves  from  the  bead 
toward  the  tread. 

This  agency  does  not  directly  regulate 
the  profile  of  tires,  so  there  was  no 
requirement  that  Michelin  notify  this 
agency  of  the  unique  profile  of  these 
tires.  However,  Michelin  stated  in  its 
petition  that  the  language  of  Standard 
No.  119  in  effect  precludes  the 
introduction  of  this  new  tire  design.  That 
result  arises  from  the  language  of 
section  56.5  of  Standard  No.  119  which 
mandates  that  the  necessary  safety 
markings  "shall  be  placed  between  the 
maximum  section  width,  [exclusive  of 
sidewall  decoration  or  curb  ribs)  and  the 
bead  on  at  least  one  sidewall."  Since  the 
maximum  section  width  of  this  new 
Michelin  tire  design  is  at  the  bead,  there 
is  no  way  to  place  the  safety  markings 
in  the  required  location,  and  therefore 
Michelin  cannot  certify  that  these  tires 
comply  with  Standard  No.  119. 

In  response  to  this  Michelin  petition. 
NHTSA  has  reexamined  the  reasons 
that  the  safety  markings  are  required  to 
appear  in  this  location  on  the  tires.  The 
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lucation  requirements  for  the  safety 
markings  in  Standard  No.  119  were 
drawn  directly  from  the  requirements 
contained  in  Standard  No.  109.  Now 
pneumatic  t/res — passenger  cars  (49 
CFR  571.109).  In  the  preaml)ies  to  the 
final  rules  establishing  the  lociition 
requirements  for  the  safety  information 
to  be  molded  on  the  sidewail  of  the  tires, 
the  agency  explained  that  it  was 
establishing  location  requircmcfnts  for 
two  reasons. 

First,  the  agency  stated  that  the 
labeling  on  retreaded  tires  should  use 
original  casing  labeling  as  much  as 
possible,  since  this  reduces  the  chances 
of  incorrect  labeling.  Accordingly,  the 
agency  required  that  new  tire  labeling 
appear  in  an  area  where  it  would  not  be 
buffed  off  the  tire  during  recapping  and 
similar  retreading  (37  FR  23538; 
November  4.  1972). 

Second,  the  agency  wanted  the  safety 
information  to  be  located  in  an  area 
where  it  would  not  be  scuffed  off  the  tire 
if  the  tire  were  rubbed  against  a  curb  or 
other  object  while  parking,  loading,  etc. 
By  requiring  that  the  safety  information 
appear  between  the  widest  part  of  the 
tire  (the  maximum  section  width)  and 
the  bead,  NHTSA  believed  that  the 
information  would  be  less  likely  to  ever 
be  scuffed  off  the  tire,  and  thus  would 
be  available  to  the  user  of  the  tire. 

Both  these  reasons  are  still  valid  and 
to  some  extent  militate  against  granting 
the  Michelin  petition.  However,  neither 
of  these  concerns  alone  or  together  is 
significant  enough  to  justify  prohibiting 
the  introduction  of  a  new  idea  in  tires. 
With  respect  to  the  concern  that  the 
labeling  not  be  buffed  off  during 
standard  retreading  operations,  the 
agency  has  always  permitted  bead-to- 
bead  retreading.  In  bead-to-bead 
retreading,  the  entire  sidewail  areas  and 
the  tread  are  buffed,  and  new  rubber  is 
applied.  The  effect  of  using  this 
retreading  process  is  that  ail  of  the 
information  labeled  on  the  casing  is 
removed,  and  the  retreader  must  relabel 
all  of  the  safety  information.  While  this 
does  raise  the  possibility  that  the 
information  could  be  incorrect,  this 
possibility  was  not  sufficient  reason  to 
prohibit  a  safe  and  effective  retreading 
process. 

Further,  it  is  important  to  remember 
that  section  S6.5  of  Standard  No.  119 
requires  that  the  specified  safety 
information  appear  on  both  sidewalls  of 
most  tires  subject  to  that  Standard.  On 
one  of  the  sidewalls.  the  safety 
information  must  appear  in  the  specified 
location.  Hence,  even  if  the  safety 
information  were  scuffed  off  the 
outboard  sidewail  of  the  tire  by  curbs  or 
loading  docks,  that  information  would 
still  be  molded  on  the  inboard  sidewail. 


so  that  persons  servicing  or  replacing 
the  tire  would  have  the  necessary  safety 
information  available  for  inspection. 

The  agency  has  tentatively 
determined  that  the  rationale  permitting 
bead-to-bead  retreading  should  also  be 
applied  to  this  petition.  Allowing  the 
safety  information  to  be  labeled  at  a 
point  between  the  maximum  section 
width  and  the  tread  area  does  give  rise 
to  the  possibility  that  some  or  all  of  the 
safety  information  could  be  scuffed  off 
the  tire  if  the  tire  is  often  rubbed  against 
curbs  or  loading  docks.  However,  the 
possibility  that  the  safety  information 
will  be  scuffed  off  some  of  these  tires  is 
not  sufficient  reason  for  this  agency  to 
prohibit  the  introduction  of  a  new  tire 
concept,  which  in  all  other  respects  can 
be  certified  as  meeting  the  requirements 
of  Standard  No.  119.  Accordingly,  this 
notice  proposes  to  amend  our  tire 
regulations  to  permit  these  new  Michelin 
tires  to  have  the  required  safety 
information  labeled  on  some  part  of  the 
tire  other  than  between  the  maximum 
section  width  and  the  bead. 

Michelin  asked  in  its  petition  that 
Standard  No.  119  be  amended  to  specify 
that  when  the  tire's  maximum  section 
width  is  so  close  to  the  bead  as  to  make 
it  impractical  to  label  the  safety 
information  between  those  areas,  the 
manufacturer  be  required  to  label  the 
safety  information  between  the  tire  bead 
and  a  point  halfway  between  the  bead 
and  the  tire  shoulder.  The  tire  shoulder 
is  the  area  where  the  sidewail  meets  the 
tread.  The  reason  for  specifying  that  the 
safety  information  appear  nearer  the 
bead  than  the  tread  is  that  when  a 
retreading  process  other  than  bead-to- 
bead  is  used,  the  safety  information 
from  the  casing  will  not  be  buffed  off 
during  the  retreading  process.  Hence, 
those  tires  which  do  not  have  the  safety 
information  scuffed  off  will  have  the 
information  available  after  most 
retreading  operations. 

NHTSA  agrees  that  the  safety 
information  should  be  located  in  an  area 
which  maximizes  the  chances  that  it  will 
be  retained  on  the  sidewail  if  the  tire  is 
retreaded.  However,  it  would  be 
inappropriate  and  difficult  to  enforce  if 
the  Standard  were  amended  to  specify 
that  the  safety  information  need  not  be 
labeled  between  the  maximum  section 
width  and  the  bead  "if  the  maximum 
section  width  is  so  close  to  the  bead  as 
to  make  it  impractical"  to  label  the 
information  in  that  area.  Accordingly, 
this  notice  proposes  to  require  that 
when  the  maximum  section  width  of  a 
tire  falls  within  an  area  that  is  between 
the  bead  of  the  tire  and  one-fourth  of  the 
distance  from  the  bead  to  the  shoulder 
of  the  tire,  the  safety  information  shall 
be  labeled  in  the  area  between  the  bead 


and  one-half  of  the  distance  from  the 
bead  to  the  shoulder  of  the  tire. 

Further,  while  Michelin's  petition 
asked  for  an  amendment  only  to 
Standard  No.  119,  NHTSA  is  also 
proposing  that  Figure  1  following  49  CFR 
574.5  be  amended  by  the  same  language, 
since  that  Figure  also  specifies  that  the 
tire  identification  number,  which  must 
be  molded  on  each  new  tire,  be  located 
between  the  maximum  section  width 
and  the  bead  of  the  tire.  Without  such 
an  amendment,  each  of  Michelin's  new 
tires  would  violate  Part  574. 

The  agency  is  also  proposing  that  this 
amendment  become  effective  on  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register,  This  proposed 
change  imposes  no  obligation  on  any 
party.  Hence,  no  leadtime  is  required  for 
any  party  to  prepare  for  compliance 
with  the  amended  language  of  the 
Standard  and  the  regulation.  The  only 
parties  which  will  be  affected  by  these 
amendments  are  those  manufacturers 
which  produce  a  tire  with  a  maximum 
section  width  at  or  near  the  bead  of  the 
tire,  and  to  the  best  of  this  agency's 
knowledge,  the  ony  manufacturer 
producing  such  a  tire  is  the  petitioner.  If 
adopted,  these  amendments  would 
simply  remove  an  impediment  to  the 
introduction  of  a  new  tire  design. 
NHTSA  has  tentatively  determined  this 
constitutes  good  cause  for  specifying  an 
effective  date  sooner  than  180  days  after 
publication  of  the  final  rule,  and 
proposes  that  these  amendments  take 
effect  on  the  date  of  publication  of  the 
final  rule. 

NHTSA  has  analyzed  the  impacts  of 
this  proposal  and  determined  that  it  is 
neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  As  noted  above,  the 
anticipated  impacts  of  this  proposal  if 
adopted  as  a  final  rule  would  be  to 
remove  a  burden  on  those 
manufacturers  wishing  to  introduce  new 
tire  designs.  Those  manufacturers  not 
wishing  to  produce  such  tires  will  not  be 
affected  by  this  proposal.  No  impacts 
are  foreseen  for  tire  dealers  or  the 
public.  Accordingly,  a  full  regulatory 
evaluation  has  not  been  prepared  for 
this  proposal. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  as  required  by 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposal  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
agency  believes  that  few,  if  any,  of  the 
tire  manufacturers  qualify  as  small 
entities.  To  the  extent  that  some  tire 
manufacturers  may  be  small  entities. 
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those  wishijig  to  produce  this  new  tire 
design  will  be  free  to  do  so,  and  those 
vvhii.h  do  not  choose  to  produce  these 
tires  will  be  unaffected  by  this  proposal. 
Small  organizations  and  small 
governmental  units  would  not  be 
affected  by  this  proposal  if  adopted  as  a 
final  rule,  no.-^  would  tire  dealers 

Kinally.  the  agency  has  considered  the 
environmental  implications  of  this 
proposal  in  accordance  with  the 
National  Environmental  Policy  Ac  t  and 
determined  that  it  will  not  signifiv  antly 
affect  the  human  environment. 

Interested  per-^ons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21)  Necessary  attachment  may  be 
appended  to  these  submissions  without 
regard  ;o  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commopteis  to  detail  their  primary 
arguments  in  a  concise  fashion. 

if  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section  A 
request  fur  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Pari  512!. 

All  comments  received  before  the 
close  of  business  on  the  comment 
.closing  date  indicated  above  will  be 


considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered   However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  S'jggestions  for  future 
rulemaking  The  NHTSA  will  continue 
to  file  relevant  m<itprial  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  matenal. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard  I'pon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects 

■49  CFR  5~] 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

■49  CFR  Purt  574 

Labeling.  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements.  Rubber  and  rubber 
products.  Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Title  49  of  the  Code  of 
Federal  Regulations  be  amended  by 
amending  §  571.119  and  Part  574  to  read 
as  follows: 


PART  571— (AMENDED] 

1.  Section  S6.5  of  §571.119  would  be 
revised  to  read  as  follows: 

§571.119    StendartiNo.  11»;N«w 
pneumatic  tirM  for  motor  v«hict**  othw 
ttian  passenger  cars. 
•         *         *         •         • 

S6.5  Tire  marking.  Except  as  specified 
below,  each  tire  shall  be  marked  on 
each  sidewall  with  the  information 
specified  in  paragraphs  (a)  through  (j)  of 
this  section.  The  markings  shall  be 
placed  between  the  maximum  section 
width  (exclusive  of  sidewall  decoration 
or  curb  ribs)  and  the  bead  on  at  least 
one  sidewall,  unless  the  maximum 
section  width  of  the  tire  is  located  in  an 
area  which  is  not  more  than  one  fourth 
of  the  distance  from  the  bead  to  the 
shoulder  of  the  tire  If  the  maximum 
section  width  falls  within  that  area,  the 
markings  shall  appear  between  the  bead 
and  a  point  one  half  the  distance  from 
the  bead  to  the  shoulder  of  the  tire,  on  at 
least  one  sidewall.  The  marking  shall  be 
in  letters  and  numerals  not  less  than 
0.078  inches  high  and  raised  above  or 
sunk  below  the  tire  surface  not  less  than 
0.015,  except  that  the  marking  depth 
shall  be  not  less  than  0.010  inches  in  the 
case  of  motorcycle  tires  The  tire 
identification  and  the  DOT  symbol 
labeling  shall  comply  with  Part  574  of 
this  chapter.  Markings  may  appear  on 
only  one  sidewall  and  the  entire 
sidewall  area  may  be  used  in  the  case  of 
motorcycle  tires  and  recreational,  boat 
baggage,  and  special  trailer  tires. 


PART  574— (AMENDED] 

2.  Figure  1  in  §  574.5  of  Part  574  is 
revised  to  appear  as  follows: 


.1 
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TIRE  iDtNTd-lCATION 
NUMBt  R 


SPACING- 


OPTION  1 

R£F   SYMBOL 


1/4"  MIN     I 
3/4-   MAXl^ 


TIRE  Size 


1 


MANUFACTURERS 
IDENTIFICATION  MARK 


TiRf   TYPE  CODE 
(OPTIONAL) 


OPTION  ? 


TIRE   IDENTIFICATION 
NUMBER 1 


SPACING-, 
1/4-  MIN    I 
3/4 


SPACING 

1   4-  Ml 
3/4  ■•  MAX 


G      -p- 


MIN  I  1 

MAX|I|  I  I 

x)0(xxc<;»c<±- 


DATE  OF  MANUFACTURE 


OVERALL 
WVIDTH 


ABOVE    BELOWOR  TO  THE  LtfT  Pi /^  T 

OR  RIGHTOF  TIRE  IDENTIFICATION    \j\J    I 
NUMBER 


•5/3?~  LETTERING  FQR  TiRtS  0'^  LESS  THAN 
6  00  INCH  CROSS  SECTION  WiOTH  AS  WELL  AS 
THOSE  LESS  THAN  13     BEAD  DiAMETER  MAY  BE 
USED 

FIGURE    1     IDENTIFICATION  NUMBER  FOR  NE*V  TIRES 


Locate  alt  required  labeNng  in  lower 
segment  of  orte  sidewad  between 
maximuni  section  width  and  t)ead  so  that 
data  wW  not  t>e  obstructed  by  rim  flange, 
unless  maximum  section  widHi  tails 
between  the  bead  and  on»4ourth  ol  the 
distance  from  ttM  bead  to  the  shouMar  ol 
the  tire.  For  tires  where  the  maximum 
section  width  falls  in  that  area,  locate  all 
required  labelir^  between  the  bead  and 
one^alf  the  cflstarKe  from  the  bead  to  the 
shoulder  so  that  data  will  not  be 
obstructed  by  rim  flange. 


Notes: 
I 


Tire  identificatioo  number  sha>  be  in  Futura  Bold.  Modified  Corxjensed  Of  Gothic  characters  permarwitly  molded 

(0.020  to  0.040"  deep,  measured  from  the  surface  Immediately  surrounding  characters)  mto  or  onto  lire  at  mdicaled  location 

on  one  side.  (See  Note  4) 

Groups  of  syvnbois  In  the  identification  number  sha«  be  in  the  order  Indicated  Deviation  from  the  siraighi  (irw  arrangement 

stwMm  wil  be  pemvtted  If  required  to  corttorm  to  the  curvature  o<  the  tire 

^tt*m\  Type  Code  if  ommited.  or  partMlty  used,  place  Date  of  Manufacture  in  the  unused  area 

Othef  print  type  will  be  permitted  if  approved  by  the  admintstraiKxi 


{Sees.  103.  119,  and  201.  Pub.  L  89-563.  80 
Stat.  718  (15  U.S.C  1392. 1407,  and  14211; 
delegations  of  authority  at  49  CFR  1.50  and  49 
CFR501.B) 

Issued  on  September  21,  1964 
Barry  Fehice, 

Associate  Administrator  for  Rulemaking 
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Notices 


This   section  ol   the   FEDERAL   REGtSTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
pubbc.   Notices  of  hearir)gs  and 
investigatiora,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttwrity,  filing  of  petitions  and 
applications  and  agency  statenr>ents  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  th«  Secretary 

Forme  Under  Review  by  Office  of 
Management  and  Budget 

September  21, 1984. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Papework  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  numberfs),  If 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (8)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provided  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  P.L  96-511  applies:  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submittee  directly  to:  Office  of 
Information  and  Regulatory  Affair, 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  Hnd  that  preparation 
time  will  prevent  you  from  doing  so 
promtly,  you  should  advise  the  OMB 


Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Cooperative  Service 
Annual  Survey  of  Farmer  Cooperatives 
ACS-14  (A,  B,  &  C) 

Annually 

Businesses  or  other  for-profit;  Small 

businesses  of  organizations: 
5,883  responses;  1,642  hours:  not 

applicable  under  3504  (h) 
Ralph  M.  Richardson  (202)  447-8955 

Revision 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR,  Part  1430  Dairy  Products.  Milk 
Diversion  Program  ASCS-142,  ASCS- 
143.  ASCS-146,  ASCS-147,  CCC-150, 
ASCS-148,  ASCS-36,  ASCS-143-1. 
ASCS-143-3 

Weekly,  Quarteriy 

Individuals  or  households;  288,500 
responses;  86,175  hours;  not 
applicable  under  3504(h) 

Clarence  B.  Domire  (202)  447-7673 

Jane  A.  Benoit, 

Acting  Departmental  Clearance  Officer. 

IFK  Doc  M-ZS&34  Piled  9-2»-a4  a4S  uil 
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CIVIL  AERONAUTICS  BOARD 

(Order  84-»-53] 

Propoaed  Revocation  of  Air  Cariler 
Certlficatea;  Air  Chicago.  Inc^  et  aL 

AOENCV:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  to  Show  Cause. 
Order  84-&-53. 


•UMMAKV:  The  Board  is  proposing  to 
revoke  the  air  carrier  certificates  of  Air 
Chicago.  Inc.;  Airgo.  Inc.;  Colonial 
Airlines.  Inc.;  Columbia  Air,  Falcon 
Airways,  Inc.;  Great  Western  Airlines, 
Inc.;  JFC  Enterprises,  Inc.  d.b.a.  Concord 
International  Airlines;  Sun  Pacific 
Airlines;  Sundance  International,  Inc. 
d.b.a.  Sundance  International;  Swift  Air 
Charter,  Inc.;  TRA  Airiines,  Inc.;  and 
Transwest  Air  Express  for 
noncompliance  with  the  insurance, 
reporting,  and  continuing  fitness 
requirements  for  certificated  air  carriers. 
DATta:  All  interested  persons  having 
objections  to  the  Board  issuing  an  order 
making  final  the  tentative  findings,  shall 
file  their  objections  with  the  Board  and 
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serve  them  upon  the  carrier  or  carriers 
involved,  no  later  than  October  12. 1964. 
AOOflcsS:  Objections  should  be  filed  in 
Docket  42496.  and  sent  to  the  Docket 
Section,  Civil  Aeronautics  Board, 
Washington.  D.C.  20428. 

KW  nmvmm  mpormation  contact: 

Nicholas  S.  Collins,  Regulatory  Analysis 
Division.  Bureau  of  Domestic  Aviation. 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC.  20426  (202)  673-5216. 

•OPTiMStNTAHY  INmMIMATKMI:  The 

complete  text  of  Order  64-9-53  is 
available  from  the  Distribution  Section. 
Room  100. 1825  Connecticut  Avenue, 
NW.,  Washington,  D.C.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  for  Order  84-9-53  to 
the  Distribution  Section.  Civil 
Aeronautics  Board.  Washington.  D.C. 
20428. 

By  the  Civil  Aeronautic*  Board:  September 
18.1984. 

Phyllit  T.  iCaylor. 

Secretory. 

in«  Ooc  M-2SaH  Piled  »-2S.M.  Mi  ami 


IDocket  423M] 

United  Stataa-SaudI  Arabia;  Al-Cargo 
Exemption  Proceeding;  Oral  Argument 

The  Flying  Tiger  Line  Inc.  and 
Transamerica  Airlines.  Inc..  have 
requested  the  Board  to  hold  oral 
argument  in  this  case.  By  motion  filed 
September  17. 1964.  National  Airiines. 
Inc..  opposed  oral  argument  on  the 
grounds  that  it  will  delay  the  case.  After 
reviewing  all  the  materials  in  this  case, 
the  Board  has  concluded  that  oral 
argument  would  be  useful  in  resolving 
several  major  issues  in  the  case. 
Moreover,  the  Board  has  concluded  that 
hearing  oral  argument  will  not 
materially  delay  the  proceeding. 

Therefore,  notice  is  hereby  given, 
pursuant  to  the  provisions  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  that 
oral  argument  in  this  proceeding  is 
assigned  to  be  heard  before  the  Board 
on  Wednesday.  October  3. 1984.  at  im 
p.m.  in  Room  1027.  Universal  Building. 
1025  Connecticut  Avenue.  NW.. 
Washington.  D.C. 

Any  party  wishing  to  participate  in 
oral  argument  shall  so  advise  the 
Board's  Secretary,  in  writing,  on  or 
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before  Friday.  September^  1984. 
together  with  the  name  of  the  person 
who  will  represent  it  at  the  argument. 

Dated  at  Waahinfiton.  DC.  September  21, 
19B4. 

Ptiyllia  T.  Kaylor. 

Secretary. 

|»Doc 
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(Ordar  84-9-271 

Fitness  Determinations  of  Express  Air. 
Inc.  ft  Prime  Air,  Inc. 

AOEHCY:  Ciyil  Aeronautics  Board. 
ACTKM:  Notice  of  Commuter  Air  Carrier 
Pftness  Determinations — Order  84-9-27. 
Order  to  Show  Cause. 

SUMMARY:  The  Board  is  proposing  to 
find  that  Express  Air.  Inc.  and  Prime  Air. 
Inc.  are  fit.  willing,  and  able  to  provide 
commuter  air  carrier  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act,  as  amended,  and  that  the  aircraft 
used  in  this  service  will  conform  to  the 
applicable  safety  standards. 

Responses:  All  interested  persons 
wishing  to  repond  to  the  Board's 
tentative  fitness  determinations  shall 
file  their  responses  with  the  Special 
Authorities  Division,  Room  915,  Civil 
Aeronautics  Board,  Washington.  D.C. 
20428.  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
October  5. 1984. 
FO«  FURTHER  INFORMATION  CONTACT: 

Carolyn  S.  Kramp,  Bureau  of  Domestic 
Aviation.  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue.  \'W.,  Washington. 
DC.  2042a  (202)  673-5090. 
8UPPL£MENTARV  INFOMaATION:  The 
complete  text  of  Order  84-9-27  is 
available  from  the  Distnbution  Section. 
Room  100. 1825  Connecticut  Avenue. 
NW..  Washington.  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-91-27  to 
that  address. 

By  tlie  Civil  Aeronautics  Board:  September 
n.  1984 

i^ylli*  T.  Kayfcir. 

Secrelary. 

|FR  Dor.  »4-2SS»1  l^ed  <»-25-M.  »:45  am| 
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lOrder  84-9-S11 

Fitness  Determination  of  Island 
Airlines,  Inc. 

aqcncy:  Civil  Aeronautics  Board. 
action:  Notice  of  Commuler  Air  Carrier 
Fitness  Determination — Order  84-0-51. 
Order  to  Show  Cause. 


SUMMARY:  The  Board  is  proposing  to 
find  that  Island  Airlines.  Inc.  is  fit, 
willing,  and  able  to  provide  commuter 
air  carrier  service  under  section 
419(c)(2)  of  the  Federal  Aviation  Act.  as 
amended,  and  that  the  aircraft  used  in 
this  service  conform  to  applicable  safety 
standards. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall  file 
their  responses  with  the  Special 
Authorities  Division.  Room  915  Civil 
Aeronautics  Board.  Washington.  D.C. 
20428.  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
October  9.  1984. 

FOR  FURTHER  INFORMATION  CONTACT 

Franklin  |.  McDermott,  Bureau  of 
Domestic  Aviation.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue,  NW., 
Washington.  D.C.  20428  (202)  673-5105. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  84-9-51  is 
available  from  the  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue. 
NW..  Washington.  DC.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-9-51  to 
that  address. 

By  the  Civil  Aeronautics  Board;  September 
IS.  1984. 

Phyllis  T.  Kaylor. 

Secretary.  I 

im  Hoc  tt*-2S,S«»  Kiled  i4-2S-»«:  8:45  am| 
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(Order  84-»-50)  i 

Fitness  Determination  of  Lynbird 
International,  Inc. 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  84-9-50, 
Order  to  Show  Cause. 

SUMMARY:  The  Board  is  proposing  to 
find  that  Lynbird  International,  Inc.  is 
fit,  willing,  and  able  to  provide 
commuter  air  earner  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act.  as  amended,  and  that  the  aircraft 
used  in  this  service  conform  to 
applicable  safety  standards. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall  file 
their  responses  with  the  Special 
Authorities  Division.  Room  915.  Civil 
Aeronautics  Board.  Washington,  D.C. 
20428.  and  serve  them  on  all  persons 
listed  m  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
October  9, 1984. 

FOU  nJNTMM  IWrOWMATION  CONTACT: 

Barbara  P.  Dimaigan.  Bureau  of 


Domestic  Aviation.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue,  NW., 
Washington.  D.C.  20428  (202)  675-5918. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  84  9  50  is 
available  from  the  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
NW.,  Washington,  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  84-9-50  to 
that  address. 

By  the  Civil  Aeronautics  Board;  September 
IB.  19M. 

Phyllis  T.  Kaylor, 

Secretory 

I FH  [)oc  04-25590  piled  9-ZS-«4:  &4S  am| 
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(Order  84-9-491 

Application  of  Orion  Uft  Service,  Inc., 
d.b.a.  Orion  Air  for  Certificate 
Authority 

agency:  Civil  Aeronautics  Board. 

action:  Notice  of  Order  to  Show  Cause 
(84  9  49). 


SUMMARY:  The  Board  is  proposing  to 
find  Orion  Lift  Service,  Inc..  d.b.a.  Orion 
Air  fiL  willing,  and  able  and  to  issue  it 
certificates  of  public  convenience  and 
necessity  under  section  401  of  the 
Federal  Aviation  Act  authorizing  it  to 
provide  interstate  and  overseas 
scheduled  air  transportation  and  foreign 
charter  air  transportation. 

DATES:  All  interested  persons  wishing  to 
respond  to  the  Board's  tentative 
determination  and  proposed  certificate 
awards  shall  file,  and  serve  upon  all 
persons  listed  below  no  later  than 
October  9. 1984.  a  statement  of  their 
response,  together  with  a  summary  of 
testimony,  statistical  data,  and  other 
material  expected  to  be  relied  upon  to 
support  any  objections  raised. 

ADDRESS:  Responses  should  be  filed  in 
Dockets  42318  and  42319  and  addressed 
to  the  Docket  Section.  Civil  Aeronautics 
Board,  Washington.  D.C.  20428,  and 
should  be  served  upon  the  parties  listed 
in  the  Attachment  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catherine  Terry,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue.  NW., 
Washington,  D.C.  20428.  (202)  67^5088. 
SUPPLEMWiTARY  INPONMATtON:  The 
complete  text  of  Order  84-9-49  is 
available  from  our  Distribution  Section. 
Room  100. 1825  Connecticut  Avenue, 
NW  ,  Washington.  D.C.  20428.  Persons 
outside  the  metro|x>litan  area  may  send 
a  postcard  request  for  Order  M-9-48  to 
that  address. 
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By  the  Civ  '  Aeronautics  Board  September 
18.  19B4. 

PbyHisT.  Kajtor. 

Secretary. 

|FR  Doc  84-»5ee  Filed  9-25-M.  8:«  am) 
BILUMQ  CODE  •32&41-M 


CIVIL  RIGHTS  COMMISSION 

New  Jersey  Advisory  Committee; 
Changed  Date 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Comrijssion  on  Civil  Rights 
that  a  meeting  oi  the  Advisory 

;  Committee  to  the  Commission  originally 
scheduled  for  October  10,  1984.  at  North 

;  Brunsvkrick,  New  Jersey  fFR  Doc.  84- 
25188  on  page  37130)  has  a  new  meeting 
date. 
The  meeting  will  be  held  on  October 

j  24,  1984.  The  address  and  tmie  will 

'  remain  the  same. 

i      Dated  at  Washington.  D.C..  September  21, 
1984. 

)ohn  I.  Binkley, 

Advisory  Committee  Management  Officer. 

|FR  Doc  ft^2S478  FUed  »-»-M:  »«  aR,| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Issuance  of  Export  Trade  Certificate  of 
Review 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Issuance  of  Export 
Trade  Certificates  of  Review. 


I  SUMMARY:  The  Department  of 
;  Commerce  has  issued  export  trade 
(Certificates  of  review  to  Stone  Export 
'Trading  Company  ("Stonex"), 
iGerhardt's.  Inc.  ("Gerhardt's")  and  Med- 
(Tech  International,  Inc.  ("MTI").  This 
•notice  summarizes  the  conduct  for 
;  which  certification  has  been  granted. 
ADDRESS:  The  Department  requests 
public  comments  on  these  certificates 
interested  parties  should  submit  their 
: written  comments,  original  and  five  (5) 
;  copies,  to  :  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  5618,  Washington, 
DC.  20230. 

Comments  should  refer  to  the 
certificates  as  "Export  Trade  Certificate 
of  Review,  apphcation  number  84-00023. 
84-00024,  and/or  84-0002,5.  ' 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 


International  Trade  Adminutration, 
202-377-5131,  or  Eleanor  Roberts  Lewi*. 
Aaaistant  General  Counsel  for  Export 
Trading  Companies.  Office  of  General 
Counsel.  202-377-0937.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  the  Act 
are  found  at  48  FR  10595-10604  (March 
11. 1983)  (to  be  codified  at  15  CFR  Part 
325).  A  certificate  of  review  protects  its 
holder  and  the  members  identified  in  it 
from  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  federal  and  state  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Standards  for  CertificatioD 

Proposed  export  trade,  export  trade 
activities,  and  methods  of  operation  may 
be  certified  if  the  applicant  estabhshes  " 
that  such  conduct  will: 

1.  Result  in  neither  a  substantial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trade 
of  any  competitor  of  the  applicant 

2.  Not  unreasonably  enhance, 
stabihze,  or  depress  prices  within  the 
United  States  of  the  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant 

3.  Not  constitute  unfair  methods  of 
competition  against  competitors 
engaged  in  the  export  of  goods,  wares, 
merchandise,  or  services  of  the  class 
exported  by  the  applicant  and 

4.  Not  include  any  act  that  may 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  within 
the  United  States  of  the  goods,  wares, 
merchandise,  or  services  exported  by 
the  applicant. 

The  Secretary  will  issue  a  certificate  if 
he  determines,  and  the  Attorney 
General  concurs,  that  the  proposed 
conduct  meets  these  four  standards  For 
a  further  discussion  and  analysis  of  the 
conduct  eligible  for  certification  and  of 
the  four  certification  standards,  see 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review."  48  FR 
15937-15940  (April  13,  1983). 

The  Office  of  Export  Trading 
Company  Affairs  received  an 
application  for  an  export  trade 
certificate  of  review  from  Stonex  on 
June  19. 1984  and  an  application  from 
Gerhardt's  on  June  22. 1964.  The 
applications  were  deemed  submitted  on 
June  25. 1984.  A  summary  of  the 
applications  was  published  in  the 


Federal  Register  on  |uly  9, 19M  (40  FR 
27963-27965  (1984)).  The  Wm 
application  was  received  on  fuM  25  and 
deemed  tabraitted  on  >une  20,  ISM. 
Notice  of  this  apphcation  was  pubtisfaed 
on  }uly  13, 1984  at  48  FR  28961 

Descriptien  of  Certified  Conduct 

Baaed  on  analysis  of  the  applicabons 
aiMi  other  information  m  their 
poaaession,  the  Department  of 
CoBimerce  has  determined,  and  the 
D^>artment  of  Justice  concurs,  that  the 
following  export  trade,  export  trade 
activities,  and  methods  of  operation 
specified  by  Stonex,  Gerhardt's  and  MTI 
meet  the  four  standards  of  the  Act 

Stonex— Application  Mo.  84-00023. 

Export  Trade 

Unbleached  kraft  packaging  and 
industrial  converting  paper  and 
paperboard,  semi-chemical  paperboard. 
and  combination  furnish  paperboard  in 
any  grade  or  weight  (the  "Products"). 

Export  Markets 

The  Export  Markets  irw:Iude  aH  part* 
of  the  world  except  the  United  States 
[the  fifty  states  of  the  United  Slates,  the 
EMstrict  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam. 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 

Operations 

I.  Stonex  may  enter  into  contracts, 
each  with  a  single  U.S.  supplier  of  the 
Products,  to  act  as  that  supplier's 
exclusive  export  intennediary.  Each 
such  contract  may: 

(1)  Provide  that,  except  for  sales 
abroad  to  converting  plants  owned  by 
the  supplier  or  an  affiliate  of  the 
supplier,  the  supplier  will  export 
Products  covered  by  the  contract  only 
through  Stonex. 

(2)  Specify,  by  grade  or  weight  the 
quantity  of  each  Product  that  the 
supplier  will  sell  to  Stonex  to  export  per 
calendar  quarter. 

(3)  Establish,  or  give  Stonex  the 
exclusive  right  to  establish,  the 
preliminary  price  which  Stonex  will  pay 
the  supplier  for  each  Product. 

(4)  Give  Stonex  the  exclusive  right  to 
determine  the  price  at  which  the 
Products  will  be  sold  in  the  Export 
Markets. 

(5)  Provide  for  quarterly  ad^stments 
in  pajrments,  credits  or  debits  to  the 
supplier  based  on  the  difference 
between  the  average  price  recenred  by 
Stonex  on  its  export  sales  of  each 
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Product  and  the  preliminary  price 
received  by  the  supplier. 

(6)  Give  Stonex  the  exclusive  right  to 
select  among  the  suppliers  under 
contract  with  Stonex  to  supply  Products 
for  any  export  sale,  to  specify  the  grade 
and  quantity  of  each  Product  to  be 
supplied,  and  to  dictate  terms  of 
delivery  by  the  supplierfs]  selected. 

(7)  Have  an  initial  term  of  two  years, 
automatically  renewable  for  one  year 
terms  subject  to  termination  by  either 
Stonex  or  the  supplier  upon  one  year's 
notice;  Provided,  however,  that  if  the 
supplier  is  the  terminating  party,  the 
supplier  may  be  barred  from  selling  any 
Product  covered  by  the  contract  in  the 
Export  Markets  for  up  to  two  years  after 
the  date  of  termination. 

II.  Stonex  may  offer  the  same 
preliminary  price  to  all  suppliers  under 
contract  with  Stonex. 

III.  Stonex  may,  at  its  sole  discretion, 
contract  or  refuse  to  contract  with  any 
supplier. 

IV.  Stonex  and  its  member(s)  may 
meet  quarterly  to  discuss:  (a) 
Information  (such  as  selling  strategies, 
prices,  projected  demand,  and 
customary  terms  of  sale)  solely  about 
the  Export  Markets,  to  include  but  shall 
not  be  limited  to: 

(1)  Reports  and  forecasts  of  sales, 
prices,  terms,  customer  needs,  and 
product  specifications  by  geographic 
area  in  the  Export  Markets;  and 

(2)  Reports  and  forecasts  of  product 
speciHcations  by  customer  in  the  Export 
Markets; 

(b)  Information  on  expenses  specific 
to  exporting  to  the  Export  markets  (such 
as  ocean  freight,  inland  freight  to  the 
terminal  or  port,  terminal  or  port 
storage,  wharfage  and  handling  charges, 
insurance,  agents'  commissions,  export 
sales  documentation  and  service,  and 
export  sales  financing); 

(c)  U.S.  and  foreign  legislation  and 
regulations  affecting  sales  to  the  Export 
Markets;  and 

(d)  Quarterly  results  of  Stonex's 
operations,  to  include  but  shall  not  be 
limited  to: 

(1)  Complaints  and  quality  problems: 

(2)  Visits  by  customers  in  the  Export 
Markets; 

(3)  Reports  by  foreign  sales 
representatives: 

(4)  Selection  of  new  foreign  sales 
representatives: 

(5)  Introduction  of  new  member(8); 

(6)  Matters  concerning  the  contract(s) 
between  Stonex  and  the  member(s); 
Provided,  however,  that  in  the  conduct 
of  such  meetings  with  member(s)  other 
than  Stone  Container  Corporation:  legal 
counsel  shall  be  present;  legal  counsel 
will  maintain  and  sign  an  accurate  and 


complete  record  of  all  matters  discussed 
at  the  meeting:  Stonex  will  retain  the 
records  for  four  years  from  the  date  of 
the  meeting  and  make  them  available  to 
the  Department  of  Commerce  or  the 
Department  of  Justice  upon  request;  and 
to  the  extent  that  any  member  operates 
separate  domestic  and  export  sales  or 
marketing  units.  Stonex  will  meet  only 
with  personnel  from  that  member's 
export  unit. 

Members:  For  purposes  of  this 
certificate.  Stone  Container  Corporation 
of  Chicago,  Illinois  is  a  "member"  within 
the  meaning  of  section  325.2(k)  of  the 
Regulations. 

Gerhardt's — Application  No.  84-00024 

Export  Trade  | 

1.  Products.  Gerhardt's  expects  to 
trade  in  diesel  fuel  injection  systems; 
hydraulic,  mechanical,  pneumatic  and 
electrical  governors;  generators  and 
alternators;  industrial  ignition  systems; 
oilfield  engines  and  parts;  and  engine 
accessories,  instruments  and  test 
devices. 

2.  Export-Related  Services.  To 
facilitate  export  trade  in  the  Products, 
Gerhardt's  also  intends  to  provide 
advice  concerning,  and/or  to  arrange 
for,  financing,  including  letters  of  credit, 
insurance,  shipping,  utilization  of 
brokers,  customer  requirements, 
including  bidding  requirements,  as  well 
as,  to  provide  engineering,  technical  and 
retrofitting  services  and  training  and 
marketing  advice  concerning  the 
Products  in  connection  with  export 
transactions.    ■ 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  Gerhardt's  may  enter  into 
nonexclusive  agreements  with 
individual  suppliers  to  act  as  an  Export 
Intermediary  for  Products  in  Export 
Trade. 

2.  Gerhardt's  may  enter  into 
agreements  with  individual  suppliers  of 
Products  wherein: 

(a)  Gerhardt's  may  agree  to  serve  as 
the  exclusive  Export  Intermediary  for 
Products  in  any  Export  Market  and,  in 
addition,  may  agree  not  to  represent  any 
competitors  of  such  supplier  for 
Products  in  any  Export  Market;  and/or 


(b)  the  supplier  may  agree  not  to  sell, 
directly  or  indirectly  through  any  other 
intermediary,  into  the  Export  Markets  in 
which  Gerhardt's  exclusively  represents 
the  supplier  as  an  Export  Intermediary. 

3.  Gerhardt's  may  enter  into 
nonexclusive  agreements  with 
individual  entities  in  which  those 
entities  agree  to  act  as  Export 
Intermediaries  for  Gerhardt's  for 
Products  in  Export  Trade. 

4.  Gerhardt's  may  enter  into 
agreements  with  individual  Export 
Intermediaries  whereby: 

(a)  Gerhardt's  may  agree  to  deal  in 
Products  in  Export  Markets  exclusively 
through  such  Export  Intermediaries; 
and/or 

(b)  such  Export  Intermediaries  may 
agree  not  to  represent  Gerhardt's 
competitors  in  the  sale  of  Products  in 
any  Export  Markets  or  not  to  buy 
Products  from  Gerhardt's  competitors 
for  resale  in  any  Export  Markets. 

5.  Gerhardt's  may,  in  connection  with 
the  sale  of  Products  to  Export  Markets, 
purchase  Products  fro.m  suppliers  at 
prices  at  prices  lower  than  those 
charged  by  such  suppliers  to  other 
purchasers  of  the  Products. 

6.  Gerhardt's  may  refuse  to  sell 
Products  to  purchasers  located  in  Export 
Markets. 

MTI— Application  No.  84-00025 
Export  Trade 

a.  Products.  X-ray  and  electromedical 
equipment  (SIC  number  3693),  analytical 
and  scientific  instruments  (SIC  38326), 
surgical  and  medical  instruments  (SIC 
number  3841)  and  electronic  computing 
equipment  (SIC  number  3573). 

b.  Related  Services. 

a.  International  market  research 

b.  Freight  forwarding 
c  Documentation 

d.  Consulting  ' 

e.  Installation  of  equipment 

f.  After-sales  equipment  maintenance 

g.  Equipment  usage  instruction 

h.  Design,  engineering,  and  construction 
of  medical  facilities 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands), 
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Export  Trade  Activities  and  Methods  of 
Operation 

1.  NfTI  may  enter  into  nonexclusive 
agreements  with  Suppliers  individuatfy 
to  act  as  a  broker  and/or  sales 
representative  for  Products  and  Related 
Services  in  Export  Trade. 

2  MTl  may  enter  into  exclusive 
agreements  with  Suppliers  individually 
w'herein: 

(a)  MTl  agrees  not  to  represent  any 
competitors  of  such  Supplier  for 
Products  and  Related  Services  in  Export 
Trade  unless  authorized  by  the  supplier: 
and/or 

(b)  the  Suppher  agrees  not  to  soil, 
directly  or  indirectly  through  any  other 
intermediary,  into  the  Export  Markets  in 
which  MTl  exclusively  represents  the 
Supplier  as  sales  representative  or 
agent. 

3.  MTl  may  enter  into  exclusive 
agreements  with  Export  Intermediaries 
whereby: 

(a)  MTl  agrees  to  deal  in  Products  and 
Related  Services  in  the  Export  Markets 
only  through  that  Export  Intermediary: 
and/or 

(b)  that  Export  Intermediary  agrees 
not  to  represent  MTl's  competitors  in 
the  Export  Markets  or  not  to  buy  from 
MTI's  competitors  for  resale  in  the 
Export  Markets. 

4.  The  agreements  described  in 
paragraphs  1  through  3  above  may 
contain  price,  territorial,  quantity,  and 
customer  restrictions  for  the  Export 
Markets. 

Definitions 

(a)  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketmg  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Related 
Services  for  Export  Trade. 

(b)  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product  or 
Related  Service  for  Export  Trade. 

(c)  "Agreements,  with  Suppliers 
individually"  means  that  the  agreements 
have  been  entered  into  independently  of 
agreements  with  other  Supjpliers. 

Members:  for  purposes  of  this 
certificate,  transNatioaal.  Inc.  and 
Robert  D.  Keezer,  U.  both  of 
Washington,  D.C.,  are  "members"  within 
the  meaning  of  §  325.2(k)  of  the 
Regulations. 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.5(c),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.10(a),  any 
person  aggrieved  by  the  Secretary's 


determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4001-B,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  D.C.  20230. 
The  certificates  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  15  CFR  Part  4.  Information 
about  the  inspection  and  copying  of 
records  at  this  facility  may  be  obtained 
from  Patricia  L.  .Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  202-377-3031. 

Dated:  September  20,  1984 
Richard  H.  Shay. 

Dupuly  Generai  Counsel. 

|FR  Doc  •4-2S442  Filed  9-2S-84.  8.4S  <>m| 
BILUNG  CODE  3S1(MM-M 


National  Bureau  of  Standards 

Appointment  of  Member  to  General 
Performance  Review  Board 

In  a  notice  published  in  the  Federal 
Register  on  January  3, 1984  (49  FR  l.'iO- 
131).  the  National  Bureau  of  Standards 
(.VBS)  announced  the  membership,  terms 
and  purpose  of  the  General  Performance 
Review  Board  (GPRB). 

This  notice  announces  a  change  in  the 
membership  of  the  GPRB  through  the 
appointment  of  Dr.  Leslie  H,  Meredith, 
Director  of  Applications,  Goddard  Space 
Flight  Center.  National  .^e^onautics  and 
Space  Administration,  Greenbelt, 
Maryland  20771,  in  place  of  Mr.  Samuel 
A.  Lawrence  who  has  resigned  from  the 
GPRB.  Eh-.  Meredith's  appointment  is 
effective  immediately  and  his  term  of 
membership  is  to  December  31,  1985. 

Persons  desinng  any  further 
information  about  the  GPRB  or  its 
membership  may  contact  Mrs.  Eliza t)eth 
W.  Stroud.  Chief,  Personnel  Division, 
.National  Bureau  of  Standards. 
Gaithersburg.  Maryland,  20899,  (301) 
921-3555. 

Dated;  September  20,  1984. 
Ernest  Ambler, 

Director 

|FR  Doc   M-2&443  PUed  B-25-M;  MS  (a^ 
BHJJMeCOOK  KM-U-II 


COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTH-E 
AGREEMENTS 

Adjusting  the  Import  Charge*  for 
Cartain  Cotton  Apparal  Product* 
Producad  or  Manufactured  In  ttta 
RepubNc  of  tfw  PMNppine* 

September  21. 1984. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
28,  1984.  For  further  information  contact 
Carl  Ruths.  International  Trade 
Specialist  (202)  377-4212. 

Background 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-.Made  Fiber 
Textile  Agreement  of  November  24. 
1982.  as  amended,  between  the 
Governments  of  the  Untied  States  and 
the  Republic  of  the  Philippines,  a 
reconciliation  of  import  data  has  been 
undertaken  between  representatives  of 
the  two  governments  which  verified  that 
2,449  dozen  should  be  charged  to  the 
restraint  limit  for  traditional  cotton 
coats  in  Category  335T  instead  of  the 
limit  for  non-traditional  cotton  coats  m 
Category  335NT.  Consequently,  in  the 
letter  which  follows  this  notice  the 
Chairman  of  CFTA  is  directing  the 
Commissioner  of  Customs  to  deduct 
2,449  dozen  from  import  charges  to  the 
limit  established  for  Category  335NT 
and  charge  it  instead  to  the  limit  for 
traditional  apparel  products  in  Category 
335T.  This  action  will  lift  an  embargo 
currently  affecting  imports  in  Category 
335NT. 

A  description  of  the  textile  categones 
m  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7,  1983  (48  FR  15175). 
-May  3,  1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  Aprd  4. 1964  (49  FR 
13397),  June  28,  1964  ^49  FR  29622),  and 
|uly  16.  1984  (49  FR  28754). 
Walter  C.  Lenahaa, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
September  21.  1984. 

Committee  for  the  Implementation  of  Textile 
.Agreement! 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC. 
Dear  Mr  Commissioner  To  facihtate 
implementation  of  the  Bilateral  Cotton.  Wool 
Hnd  .Man-Made  Fiber  Textile  Agreement  of 
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November  24. 1982,  as  amended,  between  the 
Ck>vemment8  of  the  United  States  and  the 
Republic  of  the  Philippines,  I  request  that, 
effective  on  September  28. 1964,  you  deduct 
2.449  dozen  from  charges  made  to  the  import 
restraint  limit  established  for  Category 
335NT  '  in  the  directive  of  December  22. 1983. 
This  amount  should  be  charged  instead  to  the 
limit  established  for  Category  335T  "  in  the 
same  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely. 
Walter  C.  Lenahan, 

Cbairwan.  Committee  for  the  Implementation 
of  Textiles  and  Apparel. 

[FR  Doc  M-ZS537  nl«d  »-25-«4:  ft«  wn| 
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CONSUMER  PRODUCT  SAFETY 
COyMISSION 

Notification  of  Propoaed  Collection  of 
Information 

aqency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


SUMMAIIY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  3501  etseq.].  the  consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  budget  a  request  for  approval  of  a 
proposed  collection  of  information  in  the 
form  of  a  constuner  usage  survey  to 
obtain  data  on  (1 )  consumer  exposure  to 
selected  groups  of  products  commonly 
used  in  and  around  the  home  which 
contain  chlorocarbons  and  (2)  consumer 
exposure  to  chemicals 
(perchloroethylene)  from  coin-operated 
dry  cleaning  facilities. 

Many  chlorinated  hydrocarbons 
(chlorocarbons)  have  been  shown  to  be 
not  only  carcinogenic  but  alsn  to  be 
assocated  with  hepatotoxicity. 
nephrotoxicity,  and  central  nervous 
system  problems.  One  of  these 
chlorocarbons,  methylene  chloride,  has 
been  found  "to  induce  a  very  high 
incidence  of  lung  and  liver  tumors  in 
both  sexes  of  mice"  in  a  recently 
completed  National  Toxicology  Program 
study.  Other  chlorinated  hydrocarbons, 
such  as  methyl  chloroform  and 
perchloroethylene,  can  be  substituted 
for  methylene  chloride  in  a  number  of 
products.  The  Commission  is  concerned 
about  these  potential  adverse  health 
effects  that  may  be  associated  with  the 
presence  of  chloiocarbons  in  consumer 
products. 


Six  categories  of  consumer  products 
containing  chlorocarbon  compounds 
have  been  identified,  and,  taking  into 
consideration  chlorocarbon  content  and 
expected  frequency  of  use.  these  have 
been  preliminarily  ranked  in  order  of 
importance  for  consumer  exposure  as 
follows: 


Product  category 

Estimated 
percent  o( 

house- 
holds vflth 

product 

P«nt  Mnppare _ 

Pamt  (twmars 

5-10 
5-10 

Aarosot  spray  houaafioW  cJMfwig  agent*  (tor 
axampte  tub/t*e  cteaners)  

Aero»c(  spray  Mtnts/varnohes     _. 

Aerosol  spray  tumturs  c»e  productt „ „.. 

Aerosol     spray     laundry     treatnienl     products 
(prewashes/ starches,  and  so  lortJi)  

40-40 
10-15 
40-50 

40-50 

'  Namesake  3333S2. 
■  Namesake  333351. 


A  contract  will  be  awarded  to  conduct 
a  survey  of  a  representative  sample  of 
consumers  who  use  products  in  the  six 
groups  listed  above  and  also  of  users  of 
coin-operated  dry  cleaning 
establishments.  The  survey  will  provide 
data  on  how  American  households  use 
and  are  exposed  to  chlorocarbons  in 
consumer  products  and  to 
perchloroethylene  in  coin-operated  dry 
cleaning  establishments. 

The  Commission's  Directorate  for 
Health  Sciences  will,  at  the  same  time, 
develop  data  on  the  likely  exposure  to 
chlorocarbons  that  would  result  from 
use  of  the  identified  chlorocarbon- 
containing  products. 

The  information  collected  through  this 
survey  will  enable  the  Commission  staff 
to  do  comprehensive  exposure  modeling 
and  to  evaluate  the  potential  household 
exposures  to  chlorocarbons  in  consumer 
products  and  to  perchloroethylene  in  dry 
cleaning  establishments.  These 
exposure  data  are  essentia!  for 
quantitative  assessments  of  potential 
risks  to  consumers  from  the  use  of 
consumer  products  containing  these 
chemicals. 

The  questionnaires  will  be 
administered  by  telephone  to  a 
consumer  panel.  A  screening  technique 
will  identify  seven  separate  samples  of 
173  households  for  each  product 
category  from  the  panel.  Each  sample 
will  be  balanced  to  reflect  the  U.S. 
population  in  terms  of  geography  and 
selected  household  characteristics. 
Information  about  the  Proposed 
Collection  of  Information: 

Agency  address:  Consumer  Product 
Safety  Commission,  1111  18th  Street, 
NW.,  Washington.  D.C.  20207. 

Title  of  information  collection: 
Consumer  usage  survey  to  measure 
exposure  of  households  to  (1)  selected 
groups  of  products  containing 
chlorocarbons  and  (2)  perchloroethylene 


in  coin-operated  dry  cleaning 
equipment. 

Type  of  request:  Approval  of  new 
plan. 

Frequency  of  collection:  One  time. 

General  description  of  respondents: 
Members  of  consumer  panel. 

Estimated  number  of  respondents: 
1211. 

Estimated  average  number  of  hours 
per  response:  Vs. 

Comments:  Comments  on  this 
proposed  collection  of  information 
should  be  addressed  to  Andy  Velez- 
Rivera.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  budget. 
Washington,  D.C.  20503:  telephone  (202) 
395-7313.  Copies  of  the  proposed 
collection  of  information  requirement 
are  available  from  Francine  Shacter. 
Office  of  Budget  and  Program 
Implementation,  Consumer  Product 
Safety  Commission,  Washington.  D.C. 
20207:  telephone  (301)  492-6529. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  September  19.  1984. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  M-25586  Filed  9-2b-m.  Mi  amj 
BILUfM  CODE  nSS-OI-li 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

September  21. 1984. 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on»Tuesday, 
November  6, 1984,  Tuesday,  November 
13, 1984:  Tuesday.  November  20, 1984: 
and  Tuesday.  November  27,  1984  at 
10:00  a.m.  in  Room  1E801,  The  Pentagon, 
Washington,  D.C. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower, 
Instal'ations  and  Logistics)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 
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;     Under  the  provisions  of  section  10(d) 
•of  Pub.  L.  92-^63,  meeting  may  be  closed 
■  to  the  public  when  they  are  "concerned 
iwith  matters  listed  in  5  U.S.C.  552b." 
Two  of  the  matters  so  listed  are  those 
"related  solely  to  the  internal  personnel 
;rules  and  practices  of  an  agency,"  (5 
|U.S.C.  552b. (c){2]),  and  those  involving 
T'trade  secrets  and  commercial  or 
jfinancial  information  obtained  from  a 
:person  and  privileged  or  confidential"  (5 
•U.S.C.  55b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  ofiJefense  (Civilian  Personnel 
•Policy  St'lRequirerhents)  hereby 
'determines  that  all  portions  of  the 
rmeeting  will  be  closed  to  the  public 
^because  the  matters  considered  are 
.related  to  the  internal  rules  and 
,•  practices  of  the  department  of  Defense 
'(5  U.S.C.  552b. (c)(2)),  and  the  detailed 
wage  data  considered  by  the  Committee 
during  Its  meetings  have  been  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 
Additional  information  concerning  this 
meeting  may  be  obtained  by  writing  the 
Chairman,  Department  of  Defense  Wage 
Committee,  Room  3D264,  The  Pentagon, 
Washington.  D.C.  20301. 
Patricia  H.  Meant, 

OSD  Federal  Register  Liaison  Officer. 
Deportment  of  Defense. 

IFR  Doc  84~ZM58  Filed  9-ZS-M.  &4S  am) 
BILLING  CODE  Mt(M)t-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board;  Airlift 
Crosa-Matrix  Panel  Fact-Hnding  Trip 

September  12,  1984. 

The  USAF  Scientific  Advisory  Board 
Airlift  Cross-Matrix  Panel  will  make  a 
fact-finding  trip  to  McMurdo  Sound, 
Antarctica  on  October  28, 1984.  The 
purpose  of  this  trip  is  to  assess  the 
difficulties  encountered  by  the  Military 
Airlift  Command  when  providing 
support  to  the  National  Science 
Foundation,  McMurdo  Baae,  and  to 
assess  their  similarities  to  Military 
Airlift  Command  operational  problems 
during  national  emergencies. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202/697-8404. 

Norila  C.  Koritl(o, 

.■\ir  Force  Federal  Register  Liaison  Officer. 

ire  Dor.  M-Z»4e4  Filed  9-2S-84  «.«5  amj 
BILUNO  COOC  MtO-01-M 

Department  of  the  Navy 

Prh^acy  Act  of  1974;  Amended 
Systems  of  Records 

agency:  Department  of  the  Navy,  DOD 
ACTION:  Notice  of  amendments  and 
deletion  of  systems  of  records. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  six  systems  of 
records  and  delete  three  in  its  inventory 
of  systems  of  records  subject  to  the 
Privacy  Act  of  1974. 

DATES:  The  proposed  actions  will  be 

effective  without  further  notice  October 

26, 1984,  unless  comments  are  received 

which  would  result  in  a  contrary 

determination. 

ADDRESS:  Send  any  comments  to  the 

systems  managers  identified  in  the 

systems  notices. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mrs.  Gwendolyn  R.  Aitken,  Privacy  Act 

Coordinator,  Office  of  the  Chief  of 

Naval  Operations  (Of)-09B30), 

Department  of  the  Navy.  Tlie  Pentagon, 

Washington,  DC  20350.  Telephone:  (202) 

697-1459. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  notices 
for  records  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  Pub. 
L.  93-579  were  published  in  the  Federal 
Register  as  follows: 

FR  Doc.  83-109  (48  FR  26029)  June  6, 

1983 
FR  Doc.  84-2616  (49  FR  3901)  January  31. 

1984 
FR  Doc.  84-2828  (49  FR  4124)  February  2, 

1984 
FR  Doc.  84-4908  (49  FR  8967)  February 

24. 1984 
F'R  Doc.  84-8893  (49  FR  13350)  April  4. 

1984 
FR  Doc.  84-8901  (49  FR  13399)  April  4, 

1984 
FR  Doc.  84-10509  (49  FR  15601)  April  19. 

1984 
FR  Doc.  84-10681  (49  FR  16777)  April  20, 

1964 
FR  Doc.  84-14818  (49  FR  23107)  June  4, 

1984 
FR  Doc.  84-16521  (49  FR  25507)  June  21. 

1984 
FR  Doc.  84-23495  (49  FR  35172) 

September  21, 1984 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 


U.S.C.  552a(o)  which  requires  the 
submission  of  altered  systems  reports. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

DELETIONS 

NOlOOl-4 

System  name: 

Intelligence  Reserve  Personnel 
Management  File  (48  FR  26032)  June  6, 
1983. 

Reason:  This  system  has  been 
incorporated  into  Navy  sysfem  notice 
»N01001-3,  "Naval  Reserve 
Intelligence/Personnel  File." 

N038ia-1 

System  name:  Naval  Intelligence 
Management  Information  System 
(NIMIS)  (48  FR  26073)  June  6, 1983. 

Reason:  This  system  has  been 
discontinued. 

X05238-] 
System  name: 

ADP  Budget  (48  FR  26086)  June  6, 1983. 
Reason:  This  system  has  been 
discontinued. 

AMENDMENTS 
NOlOOl-3 

System  name:  Reserve  Personnel 
History  File  (48  FR  26031)  June  6, 1983. 

Changes: 

System  name: 

Delete  the  entire  entry  and  substitute 
with  the  following  "Naval  Reserve 
Intelligence/Personnel  File". 

Categories  of  records  w  the  system: 

At  the  end  of  the  entry,  add  the 
following  phrase:  "*   *   *  qualifications 
for  active  military  duty  assignments  and 
military  promotions." 

Purpose(s): 

Add  the  following  new  paragraph:  "To 
determine  qualifications  for  members  of 
the  Naval  Reserve  Intelligence  Program 
and  to  provide  a  personnel  management 
device  for  career  development 
programs,  manpower  and  personnel 
requirements  for  program  activibet, 
assignment  of  support  projects  of  the 
reserve  program  and  mobilization 
planning  requirements. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  the  following:  'The  Blanket  Routine 
Uses  that  appear  at  the  beginning  of  the 
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Department  of  the  Navy's  compilation 
apply  to  this  system." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

Retention  and  disposal: 

Delete  the  entire  entry  and  substitute 
with:  "Records  are  maintained  as  long 
as  the  individual  is  a  member  of  the 
Naval  Reserve  Intelligence  Program. 
Records  are  destroyed  when  member 
becomes  inactive." 

The  revised  portion  of  System  NO 
1001-2  read  as  follows: 

NO1001-3 

SYSTEM  NAME: 

Naval  Reserve  Intelligence/Personnel 
File. 


CATEOOfflES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  information  relating  to 
the  individual's  residence  history, 
education,  professional  qualifications, 
occupational  history,  foreign  country 
travel  and  knowledge,  foreign  language 
capabilities,  history  of  active  military 
duty  assignments  and  military  reserve 
active  duty  training  and  background 
investigation,  qualifications  for  active 
military  duty  assignments  and  military 
promotions. 


nMKME(s): 

To  determine  qualifications  for 
members  of  the  Naval  Reserve 
Intelligence  Program  and  to  provide  a 
personnel  management  device  for  career 
development  programs,  manpower  and 
personnel  requirements  for  program 
activities,  assignment  of  support 
projects  of  the  reserve  program  and 
mobilization  planning  requirements. 

MMfTMl  uses  OF  RECORDS  MAINTAINED  IN 
TW  SYSTEM.  MCUMMNO  CATEOORieS  OF 
USSR*  AND  THE  FURMMES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

FOuacS  AND  FRACnceS  FOR  STORmO, 


MTHiSVSTCir 


RCTOmON  AND  oisfosal: 

Records  are  maintained  as  long  as  the 
individual  is  a  member  of  the  Naval 
Reserve  Intelligence  Program.  Records 
are  destroyed  when  member  becomes 
inactive. 


ie6. 


NO6150-1 

System  name:  \ 

Medical  Department  Professional/ 
Technical  Personnel  Development  (48 
FR  26124)  June  6, 1983. 

Changes: 

System  locatic 

In  lines  1, 13  and  14,  delete;  "Bureau  of 
Medicine  and  Surgery  *  *  *"  and 
substitute  with;  "Naval  Medical 

Command In  line  20,  delete: 

BUMED*  *  •"  and  substitute 

with COMNAVMEDCOM  *  "  *  • 

Purpose(s): 

Add  the  following  new  paragraph;  "to 
manage  the  Naval  Medical  Command's 
education  and  training  activities  related 
to  procurement,  assignments, 
professional/specialty /technical 
training,  credentialing,  promotion,  and 
all  other  aspects  of  the  health  care 
personnel  management;  career 
development;  evaluation  of  candidates 
for  position  of  lecturer/consultant; 
mobilization,  planning,  and  verification 
of  reserve  service;  surgical  team 
contingency  planning;  management  of 
physical  standards;  maintenance  of  safe 
occupational/environmental  protection 
standards;  and  to  maintain  information 
of  adverse  actions  or  revocations  of 
health  care  providers;  clinical 
credentials  for  dissemination  to  the 
various  federal  and  state  licensure 
boards,  professional  regulating  bodies, 
and  appropriate  military  and  civilian 
organizations  and  activities." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  the  following:  'The  Blanket  Routine 
Uses  that  appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation 
apply  to  this  system." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Retention  and  disposal: 

In  lines  3.  4,  6, 11, 14  and  16,  delete  the 
acronym  "BUMED"  and  substitute  with: 
"NAVMEDCOM." 

System  managerfsj  and  address: 

In  lines  1  and  2,  delete  the  phrase: 
"Chief.  Bureau  of  Medicine  and  Surgery 

*  *  *"  and  substitute  with: 

"Commander,  Naval  Medical  Command 

•  •  •*« 

Notification  procedures: 

In  line  7.  delete  the  acronym 
"BUMED"  and  substitute  with 


"NAVMEDCOM In  line  21,  delete 

the  last  sentence  in  the  paragraph. 

The  revised  portions  of  system 
NO6150-1  read  as  follows: 


SYSTEM  NAME: 

Medical  Department  Professional/ 
Technical  Personnel  Development. 

SYSTEM  LOCATION: 

.Naval  Medical  Command,  Navy 
Department,  Washington,  DC  20372; 
individual's  duty  station  or  reserve  unit 
(see  Directory  of  Department  of  the 
Navy  mailing  addresses);  Military 
Sealift  Command,  Navy  Department, 
Washington,  DC  20390;  National 
Personnel  Records  Center,  9700  Page 
Boulevard,  St.  Louis.  MO  63132;  National 
Personnel  Records  Center.  Ill 
Winnebago  Street.  St.  Louis,  MO  63118; 
Naval  Medical  Command  managed 
education  and  training  activities  (see 
Directory  of  Department  of  the  Navy 
mailing  addresses);  various  colleges  and 
universities  affiliated  with 
COMNAVMEDCOM  managed 
education  and  training  activities. 


PURPOSE(S): 

To  manage  the  Naval  Medical 
Command's  education  and  training 
activities  related  to  procurement, 
assignments,  professional/specialty/ 
technical  training,  credentialing, 
promotion  and  all  other  aspects  of  the 
health  care  personnel  management; 
career  development;  evaluation  of 
candidates  for  position  of  lecture/ 
consultant;  mobilization,  planning,  and 
verification  of  reserve  service;  surgical 
team  contingency  planning;  management 
of  physical  standards;  maintenance  of 
safe  occupational/environmental 
protection  standards;  and  to  maintain 
information  of  adverse  actions  or 
revocations  of  health  care  providers' 
clinical  credentials  for  dissemination  to 
the  various  federal  and  state  licensure 
boards,  professional  regulation  bodies, 
and  appropriate  military  and  civilian 
organizations  and  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINCO  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 

system. 

POUaES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVINO,  ACCeSSINQ,  RETAININQ,  AND 
DtSPOSmO  OF  RECORDS  IN  TNI  SVSTIM: 
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RETUmON  AND  tMSPOSAL: 

Medical  Department  personnel 
professional  development  and  training 
records;  Headquarters,  NAVMEDCOM 
records— retained  at  NAVMEDCOM  for 
duration  of  member's  service,  then 
retired  to  NPJtC.  St.  Louis  for  10  years 
retention;  NAVMEDCOM  field  activities 
retained  5  years,  then  destroyed. 

Radiation  exposure  records;  personnel 
exceeding  exposure  limits — retained  at 
NAVMEDCOM  50  years,  then 
destroyed;  all  others — retained  5  years, 
then  destroyed 

Surgical  support  team  records; 
Headquarters,  NAVMEDCOM— 
destroyed  upon  termination  of  active 
duty  service  NAVMEDCOM  field 
activities — destroyed  upon  termination 
,  of  duty  at  the  Medical  Department 
facility. 

Curricula  vitae  of  lecturers/ 
Consultants — destroyed  upon 
termination  of  status  at  the  Medical 
Department  facility. 

SYSTEM  MANAaER(S)  AND  AOOKCSS: 

Commander,  Naval  Medical 
Command,  Navy  Department, 
Washington,  DC  20372;  Director, 
National  Personnel  Records  Center,  9700 
Page  Boulevard,  St.  Louis.  MO  63132; 
Director,  National  Personnel  Records 
Center,  111  Winnebago  St.,  St.  Louis, 
MO  63118;  commanding  officers  of  naval 
activities,  ships  and  stations. 

NOTIFICA-nON  PKOCCOURES: 

Offices  where  requester  may  visit  to 
obtain  information  of  records  pertaining 
to  the  individual;  Potomac  Annex,  23rd 
and  E  Streets,  NW,  Washington,  D.C.. 
Navy  medical  centers  and  hospitals; 
other  Navy  health  care  facilities;  and 
NAVMEDCOM  managed  education  and 
training  facilities. 

The  individual  should  present  proof  of 
identification  such  as  an  LD.  card, 
drivers  license,  or  other  type  of 
identification  bearing  signature  and 
photograph. 

Written  requests  may  be  addressed  as 
follows: 

Active  duty  Navy  members  or  civilian 
employees  presently  working  for  the 
Navy  should  address  requests  to  the 
commanding  officer  of  the  facility  or 
ship  where  they  are  stationed  or 
employed. 

Former  members  of  the  Navy  should 
address  requests  to  Director,  National 
Personnel  Records  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63118. 

Former  civilian  employees  of  the 
Navy  should  address  requests  to 
Director,  National  Personnel  Records 
Center,  111  Winnebago  Street,  St.  Louis. 
MO  63118. 


All  written  requests  should  contain 
full  name,  rank,  SSN,  file  number  (if 
any),  and  designator. 
•        •        •        •        . 

NO6150-2 

System  name: 

Health  Care  Treatment  Record 
System  (48  FR  26125)  June  6, 1983. 

Changes: 

Purpose(s): 

Add  the  following  new  paragraph: 
'This  system  is  used  by  officials  and 
employees  of  the  Department  of  the 
Navy  (and  members  of  the  National  Red 
Cross  in  Navy  Health  Care  Facilities)  in 
the  performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
individuals;  determining  physical 
quahfications  and  suitability  of 
candidates  for  various  programs; 
personnel  assignments;  adjudicating 
claims  and  appeals  before  the  Council  of 
Personnel  Boards,  and  the  Board  for 
Correction  of  Naval  Records;  rendering 
opinions  regarding  member's  physical 
fitness  for  continued  naval  service; 
litigation  involving  medical  care 
provided  those  categories  of  individuals 
covered  by  this  record  system; 
performance  of  research  studies  and 
compilation  of  statistical  data; 
implementing  preventive  medicine, 
dentistry,  and  communicable  disease 
control  programs.  Officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  determining  the  physical 
qualifications  of  applicants;  in  providing 
medical  care  to  those  categories  of 
individuals  covered  by  this  record 
system;  and  in  the  conduct  of  analyses 
and  research  studies." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  the  following: 

'To  officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Naval  Service. 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
Justice  or  carried  out  as  the  legal 
representative  of  the  executive  branch 
agencies. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 


Executive  Branch  of  Government  upon 
request  in  the  performance  of  their 
official  duties  related  to  review  of  the 
physical  qualifications  and  medical 
history  of  appUcants  and  employees 
who  are  covered  by  this  record  system 
and  for  conduct  of  research  studies. 

To  private  organizations  (including 
educational  institutions)  and  individuals 
for  authorized  health  research  in  the 
interest  of  the  Federal  Government  and 
the  public.  When  not  considered 
mandatory,  patient  identification  data 
shall  be  eliminated  from  records  used 
for  research  studies. 

To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Naval  Service  are  used 
must  be  approved  by  the  Surgeon 
General  of  the  Navy. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  ofllcial  duties 
pursuant  to  the  laws  and  regulations 
governing  the  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs.  Authorized  surveying 
bodies  for  professional  certification  and 
accreditations. 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  information  will  be  disclosed  to 
the  individual,  organization  or 
government  agency,  as  necessary.  Drug/ 
Alcohol  and  Family  Advocacy 
information  maintained  in  connection 
with  Abuse  Prevention  Programs  shall 
be  disclosed  only  in  accordance  with 
the  applicable  statutes,  21  U.S.C.  1175. 
42  U.S.C.  4582,  and  5  U.S.C.  552. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system." 

System  managerfs)  and  adddress: 

In  lines  3.  4, 11  and  12,  delete  the 
words;  "Chief,  Bureau  of  Medicine  and 
Surgery"  and  substitute  with: 

"Commander,  Naval  Medical  Command 

•  *  *  *i 

Record  Access  Procedures: 

Delete  the  entire  entry  and  substitute 
with  the  following;  "The  agency's  rules 
for  access  to  records  may  be  obtained 
from  the  system  manager." 

The  revised  portions  of  the  System 
NO6150-2  read  as  follows: 


I 
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NO«1S0-2 


Healtfi  Care  Treatment  Record 
System 


This  system  is  used  by  officials  and 
employees  of  the  Department  of  the 
Navy  (and  members  of  the  National  Red 
Cross  in  Navy  Health  Care  Facilities)  in 
the  perfonnance  of  their  o^icial  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
individuals;  determining  physical 
qualifications  and  suitability  of 
candidates  for  various  programs; 
personnel  assignments;  adjudicating 
claims  and  appeals  before  the  Council  of 
Personnel  Boards,  and  the  Board  for 
Correction  of  Na^al  Records;  rendering 
opinions  regarding  member's  physical 
fitness  for  continued  naval  service; 
litigation  involving  medical  care 
provided  those  categories  of  individuals 
covered  by  this  record  system; 
performance  of  research  studies  and 
compilation  of  statistical  data; 
implementing  preventive  medicine, 
dentistry,  and  communicable  disease 
control  programs.  Officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  determining  the  physical 
qualifications  of  applicants;  in  providing 
medical  care  to  those  categories  of 
individuals  covered  by  this  record 
system;  and  in  the  conduct  of  analyses 
and  research  studies. 

MMNTINKUSeS  OF  RCCOROS  MAIMTAINEO  IN 
THKSYrnEM,  WCtUDIO  CAOCOOtMKS  OP 
USaiS  AND  TMI  PtMPOaa  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Naval  Service. 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
lustice  or  carried  out  as  the  legal 
representative  of  the  executive  branch 
agencies. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  Government  upon 
request  in  the  performance  of  their 
official  duties  related  to  review  of  the 
physical  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by  this  record  system 
and  for  conduct  of  research  studies. 


To  private  organizations  (including 
educational  institutions)  and  individuals 
for  authorized  health  research  in  the 
interest  of  the  Federal  Government  and 
the  public.  When  not  considered 
mandatory,  patient  identification  data 
shall  be  eliminated  from  records  used 
for  research  studies. 

To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Naval  Service  are  used 
must  be  approved  by  the  Surgeon 
General  of  the  Navy. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  and  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs.  Authorized  surveying 
bodies  for  professional  certification  and 
accreditations. 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  information  will  be  disclosed  to 
the  individual,  organization  or 
government  agency,  as  necessary.  Drug/ 
Alcohol  and  Family  Advocacy 
information  maintained  in  connection 
with  Abuse  Prevention  Programs  shall 
be  disclosed  only  in  accordance  with 
the  applicable  statutes.  21  U.S.C.  1175, 
42  U.S.C.  4582.  and  5  U.S.C.  552. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 


SYSTEM  MANAQER^S)  AND  AODAESS: 

Service  medical  (health  and  dental) 
records  for  active  duty  and  reserve, 
Navy  and  Marine  Corps:  Commander, 
Naval  Medical  Command,  Navy 
Department.  Washington  DC  20372; 
Commanding  Officers.  Naval  Activities, 
Ships  and  Stations,  Director,  National 
Personnel  Records  Center,  9700  Page 
Boulevard,  St.  Louis,  Missouri  64132. 

Inpatient  and  outpatient  treatment 
records:  Commander,  Naval  Medical 
Command.  Navy  Department, 
Washington,  DC  20372;  Commanding 
Officer,  Naval  Medical  Centers  and 
Hospitals  or  activities  having  Clinics; 
Director,  National  Persormel  Records 
Center.  St.  Louis.  Missouri  63118. 


RECOAD  ACCESS  PHOCEOUNCS: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
system  manager. 
•         •         •         •         * 

N0615tt-3 

System  name: 

Naval  Health  Research  Center  Data 
File  (48  PR  28127)  June  6. 1983. 

Changes: 
System  name: 

After  the  word  "Health",  add  the 
word  "/Dental".  Delete  the  word 
"Center". 

System  location: 

Delete  the  entire  entry  and  substitute 
with:  "Naval  Medical  Research  and 
Development  Command,  Naval  Medical 
Research  Institute  and/or  Naval  Dental 
Research  Institute  to  which  individual  is 
assigned  (see  Directory  of  the 
Department  of  the  Navy  Mailing 
Addresses)." 

Categories  of  individuals  covered  by  the 
system: 

At  the  beginning  of  the  entry,  add  the 
phrase:  "For  medical; " 

Add  a  new  paragraph  as  follows:  "For 
dental:  Navy  and  Marine  Corps 
personnel  on  active  duty  since  1967  to 
date." 

Categories  of  records  in  the  system: 

In  line  two,  after  the  word: 

"  *  *  •  medical add  the  word 

dental In  line  two.  after 

the  word;  "  •  •  *  records  *  *  •  ",  add 
the  phrase:  ••  •   •   *  results  of  dental 
examinations  conducted  by  staff 
research  scientists  *  *  *  "  In  line  five, 
after  the  phrase;  "  *  ♦   *  relating 
to  *  *  *  ".  add  the  phrase: 
"  *  *   '  medical  and  dental  •  •  *  ".  At 
the  end  of  the  entry,  add  the  phrase: 
"  *  *  *  or  prior  to  active  duty." 

Authority  for  the  maintenance  of  the 
system: 

Delete  the  entire  entry  and  substitute 
with:  '10  U.S.C.  50341". 

PurposefsJ: 

Add  the  following  entry:  "To  research, 
monitor  and  analyze  the  types  and 
frequency  of  medical  and  dental 
diseases  and  illnesses  in  Navy  and 
Marine  Corps  personnel." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  the  folowing:  "The  Blanket  Routine 
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Uses  that  appear  at  the  beginning  of  the 
department  of  the  Navy's  compilation 
apply  to  this  system." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  the  entire  entry  and  substitute 
with:  "Files  are  maintained  on  magnetic 
tape,  flexible  and  hard  disks,  paper  files, 
punch  cards  and  optically  marked 
cards." 

Safeguards: 

Delete  the  entire  entry  and  substitute 
with:  "Access  is  restricted  to  personnel 
having  a  need  to  work  with  the  research 
data  stored.  Access  is  controlled  by 
password  for  health  records  stored  on 
magnetic  tape.  Computerized  dental 
research  records  contain  ID  numbers 
that  can  be  matched  to  SSN's  on  code 
sheets  maintained  by  research 
personnel." 

Retention  and  disposal: 

Delete  the  entire  entry  and  substitute 
With  the  folowing:  "Research  records 
are  permanent.  They  are  maintained  for 
five  years  at  the  activity  performing  the 
research  and  then  retired  to  the  Federal 
Records  Center.  St.  Louis,  Missouri." 

System  managers]  and  address: 

Delete  the  entire  entry  and  substitute 
with:  "Commanding  Officer  of  the 
activity  in  question  (see  Directory  of 
Department  of  the  Navy  Mailing 
Addresses). 

The  revised  portions  of  System  6150-3 
read  as  follows: 

NO6150-3 

SYSTEM  NAME: 

Niu'al  Health/Dental  Research  Data 
File. 

SYSTEM  location: 

Naval  Medical  Research  and 
Development  Command.  Naval  Medical 
Research  Institute  and/or  Naval  Dental 
Research  Institute  to  which  individual  is 
assigned  (see  Directory  of  the 
Department  of  the  Navy  Mailing 
Addresses). 

categories  of  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

For  medical:  Navy  and  Marine  Corps 
personnel  on  active  duty  since  1960  to 
date.  Civilians  taking  part  in  Operation 
Deep  Freeze.  1964  to  date. 

For  dental:  Navy  and  Marine  Corps 
personnel  on  active  duty  since  1967  to 
date. 


CATEOOmES  OF  mCOMM  M  TNC  SVSTCM: 

Extracts  of  information  from  official 
medical/dental  and  personnel  records, 
results  of  dental  examinations 
conducted  by  staff  research  scientists, 
as  well  as  information  dealing  with 
biographical,  attitudes,  and  questions 
relating  to  medical  and  dental  health 
patterns  during  active  service  or  prior  to 
active  duty. 

AUTHOWTY  FOR  THE  MAINTENANCE  OF  TMl 
SYSTEM: 

10  U.S.C.  5031. 

PURPOSE(S): 

To  research,  monitor  and  analyze  the 
types  and  frequency  of  medical  and 
dental  diseases  and  illnesses  in  Navy 
and  Marine  Corps  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  tTORINO, 
RETmEVtNQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  on  magnetic 
tape,  flexible  and  hard  disks,  paper  files. 
punch  cards  and  optically  marked  cards. 


SAFEGUARDS: 

Access  is  restricted  to  personnel 
having  a  need  to  work  with  the  research 
data  stored.  Access  is  controlled  by 
password  for  health  records  stored  on 
magnetic  tape.  Computerized  dental 
research  records  contain  ID  numbers 
that  can  be  matched  to  SSN's  on  code 
sheets  maintained  by  research 
personnel. 

RETENTION  AND  DISPOSAL: 

Research  records  are  permanent.  They 
are  maintained  for  five  years  at  the 
activity  performing  the  research  and 
then  retired  to  the  Federal  Records 
Center,  St.  Louis,  Missouri. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Commanding  Officer  of  the  activity  in 
question  (see  Directory  of  Department  of 
the  Navy  Mailing  Addres.ses). 
•        •        •        •        • 

NO6320-^ 

System  name: 

Family  Advocacy  Program  System  (46 
FR  26129)  June  6. 1983. 


Changes: 

System  location: 

In  lines  1  and  2,  delete  the  words: 
"Chief.  Bureau  of  Medicine  and  Surgery 

and  substitute  with: 

"Commander.  Naval  Medical 
Command  *  •  *" 

Purpose(s): 

Add  the  following  new  paragraph:  To 
collect  and  disseminate  (to  authorized 
officials),  information  pertaining  to  the 
identification,  evaluation,  intervention, 
treatment,  prevention  and  foHow-up  of 
victims  and  perpetrators  of  abuse  or 
neglect. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  the  following: 

"To  the  Executive  Branch  of 
government  in  the  performance  of  their 
official  duties  relating  to  the 
coordination  of  family  advocacy 
programs,  medical  care,  and  research 
concerning  family  member  abuse  and 
neglect. 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives. 
in  connection  with  litigation  or  other 
matters  under  the  direct  jurisdicational 
of  the  Department  of  Justice  or  carried 
out  as  the  Jegal  representative  of  the 
Executive  Branc^ agencies. 

To  federal,  state  or  local  government 
agencies  when  it  is  deemed  appropriate 
to  utilize  civilian  resources  in  the 
counseling  and  treatment  of  individuals 
or  families  involved  in  abuse  or  neglect 
or  when  it  is  deemed  appropriate  or 
necessary  to  refer  a  case  to  civilian 
authorities  for  civil  or  criminal  law 
enforcement. 

To  authorized  officials  and  employees 
of  the  National  Academy  of  Sciences, 
and  private  organizations  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  federal 
government  and  the  public:  and 
authorized  surveying  bodies  for 
professional  certification  and 
accreditation. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system." 

System  managerfsj  and  address: 

In  lines  1,  Z  6  and  7.  delete  the  words: 
"Chief.  Bureau  of  Medicine  and  Surgery 

and  substitute  with: 

"Commander,  Naval  Medical 
Command 
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Notification  procedure: 

In  lines  9  and  la  delete  the  words: 
"*  *  *  Chief,  Bureau  of  Medicine  and 
Surgery  *  *  *"  and  substitute  with: 

Commander,  Naval  Medical 

Command  *  *  *'• 

The  revised  portions  of  System 
N06320-2  read  as  follows: 

N06320-2 


Family  Advocacy  Program  System. 


SYSTEM  LOCATION: 

Central  Registry — Commander,  Naval 
Medical  Command,  Navy  Department, 
Washington,  DC  20372.  Individual  Case 
Files — Naval  Regional  Medical  Centers, 
naval  hospitals  and  clinics  (formerly 
dispensaries),  and  duty  stations  of  the 
military  sponsors  (see  directory  of 
Department  of  the  Navy  mailing 
addresses). 


l>URPOSE(S): 

To  collect  and  disseminate  (to 
authorized  officials),  information 
pertaining  to  the  identification, 
evaluation,  intervention,  treatment, 
prevention  and  follow-up  of  victims  and 
perpetrators  of  abuse  or  neglect. 

ROUTINE  USES  OF  RECOROS  MAINTAiNED  IN 
THE  SYSTEM.  mCLUOINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Executive  Brailfch  of 
government,  in  the  performance  of  their 
official  duties  relating  to  the 
coordination  of  family  advocacy 
programs,  medical  care,  and  research 
concerning  family  member  abuse  and 
neglect. 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives, 
in  connection  with  litigation  or  other 
matters  under  the  direct  jurisdiction  of 
the  Department  of  Justice  or  carried  out 
as  the  legal  representatives  of  the 
Executive  Branch  agencies. 

To  federal,  state  or  local  government 
agencies  when  it  is  deemed  appropriate 
to  utilize  civilian  resources  in  the 
counseling  and  treatment  of  individuals 
or  families  involved  in  abuse  or  neglect 
or  when  it  is  deemed  appropriate  or 
necessary  to  refer  a  case  to  civilian 
authorities  for  civil  or  criminal  law 
enforcement. 

To  authorized  officials  and  employees 
of  the  National  Academy  of  Sciences, 
and  private  organizations  and 
Individuals  for  authorized  health 
research  in  the  interest  of  the  federal 
government  and  the  public;  and 
authorized  surveying  bodies  for   ^_. , . . 


professional  certification  and 
accreditation. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilations  apply  to  this 
system. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Central  Registry — Commander,  Naval 
Medical  Command,  Navy  Department, 
Washington,  DC  20372  and  commanding 
officers  of  medical  treatment  facilities 
under  the  command  of  the  Commander, 
Naval  Medical  Command,  where  the 
treatment  and  reporting  occurred. 

NOTIFICATION  PROCEDURE: 

Informational  requests  should  be 
directed  to  the  cognizant  system 
manager(s).  Requests  should  contain  the 
full  name  of  the  individual  and  social 
security  number  of  the  military  or 
civilian  sponsor  or  guardian,  date  and 
place  of  treatment,  and  alleged  reporting 
of  incident.  The  requester  may  visit  the 
office  of  the  Commander,  Naval  Medical 
Command,  23rd  and  E  Streets,  NW., 
Washington,  DC  and  the  commanding 
officers  of  the  individual  medical 
treatment  facilities  to  obtain  information 
on  whether  or  not  the  system  contains 
records  pertaining  to  him  or  her.  Armed 
Forces  I.D.  card  or  other  type  of 
identification  bearing  the  picture  and 
signature  of  the  requester  will  be 
considered  adequate  proof  of  identity. 
*        •        •        t        • 

N06320-3 

System  name: 

BUMED  Quality  Assurance/Risk 
Management  (48  FR  26130)  June  6, 1983. 

Changes:  , 

System  name: 

Delete  the  acronym  "BUMED"  and 
substitute  with:  "NAVMEDCOM" 

System  location: 

In  line  1,  delete  "Bureau  of  Medicine 
and  Surgery  •  *  *  ■•  and  substitute  with 
"Naval  Medical  Command."  Delete  lines 
4,  5  and  6  in  their  entirety  and  substitute 
with  the  following:  "(see  directory  of 
Department  of  the  Navy  mailing 
addresses)." 

PurposefsJ:        I 

Add  the  following  new  paragraph: 
"This  system  relates  to  the  Navy 
Medical  Command's  Quality 
Assurance/Risk  Management  Program. 
It  is  used  to  review  the  quality  and 
appropriateness  of  care  provided; 
investigate,  analyze,  and  report 
accidents,  injuries,  and  other  incidents; 
to  identify  health  care  providers  with 


known  or  suspected  problems;  and  to 
maintain  information  of  adverse  actions 
or  revocations  of  health  care  providers' 
clinical  credentials  for  dissemination  to 
the  various  federal  and  state  licensure 
boards,  professional  regulating  bodies, 
and  appropriate  military  and  civilian 
organizations  and  facilities." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "The  Blanket  Routine 
Uses  that  appear  at  the  begirming  of  the 
Department  of  the  Navy's  compilation 
apply  to  this  system." 

System  manager(s)  and  address: 

In  lines  1  and  2,  delete:  "Chief,  Bureau 
of  Medicine  and  Surgery  *  *  •  ••  and 
substitute  with:  "Commander,  Naval 
Medical  Command  *  *  *  ".  In  line  8,  after 
the  word  "facilities"  delete  the 
remainder  of  the  entry  and  substitute 
with:  "(see  directory  of  Department  of 
the  Navy  mailing  addresses)." 

Notification  procedures: 

In  line  2,  delete  the  phrase:  "  ♦  *  • 
Chief,  Bureau  of  Medicine  and 
Surgery  •  *  •  ■■  and  substitute  with:  " 
*   *  *  Commander,  Naval  Medical 
Command  *  *  *  "  In  line  8.  delete  the 

acronym BUMED  *  *  *  "  and 

substitute  with:  "  *  •  • 
COMNAVMEDCOM 

The  revised  portions  of  System  NO 
6320-3  read  as  follows: 

N06320-3 

SYSTEM  name: 

NAVMEDCOM  Quality  Assurance/ 
Risk  Management. 

SYSTEM  LOCATION: 

Naval  Medical  Command,  Navy 
Department,  Washington,  DC  20372; 
health  care  treatment  facilities  (see 
directory  of  Department  of  the  Navy 
mailing  addresses). 


PURPOSE(S): 

This  system  relates  to  the  Navy 
Medical  Command's  Quality 
Assurance/Risk  Management  Program. 
It  is  used  to  review  the  quahty  and 
appropriateness  of  care  provided; 
investigate,  analyze,  and  report 
accidents,  injuries,  and  other  incidents; 
to  identify  health  care  providers  with 
known  or  suspected  problems;  and  to 
maintain  information  of  adverse  actions 
or  revocations  of  health  care  providers' 
clinical  credentials  for  dissemination  to 
the  various  federal  and  state  licensure 
boards,  professional  regulating  bodies, 
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and  appropriate  military  and  civilian 
organizations  and  facilities. 

"ounwe  USES  Of  recohos  maintained  in 

THE  SYSTEM,  mCUNMNO  CATEOOHICS  OF 
USERS  AND  THE  PUNPOSS  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  Compilation  apply  to  this 
system. 


SYSTEM  MANAQEII(S)  AND  ADDRESS: 

Commander,  Naval  Medical 
Command,  Navy  Department. 
Washington,  DC  20372.  Commanding 
officer  or  officers  in  charge  of  Navy 
Medical  Department  health  care 
treatment  facilities  (see  directory  of 
Department  of  the  Navy  mailmg 
addresses)." 

NOTIFICATION  PROCEDURE: 

Requests  should  be  addressed  to 
Commander,  Naval  Medical  Command 
or  commanding  officers  or  officers  in 
charge  at  the  addresses  indicated, 
above.  Requests  should  contain  the  full 
name,  SSN,  and  signature  of  the 
individual.  The  individual  may  also  visil 
COMNAVMEDCOM  or  the  health  care 
treatment  facility.  Visitors  must  possess 
proof  of  identification  such  as  ID  card, 
driver's  license,  or  other  identification 
showing  name  and  a  recent  photograph 
of  the  individual. 
•         •         *         •         « 

\n  Doc  84-2S4M  Filed  »-2i-«M.  8r«5  »ni| 
BIUJNQ  COM  MW-OI-N 


DEPARTMENT  OF  ENERGY 

American  Society  for  Environmental 
Education;  Restriction  on  Eligibility  of 
Grant  Award 

AGENCY:  Procurement  and  Assistance 
Management  Directorate,  DOE. 
action:  Notice  of  Restriction  of 
Eligibility  for  Grant  Award. 


SUMMARY:  DOE  announces  that, 
pursuant  to  10  CFR  600.7(b).  it  intends  to 
award  on  a  restricted  eligibility  basis  a 
grant  providing  support  to  the  American 
Society  for  Environmental  Education  for 
partial  support  of  a  Conference  on 
California  Offshore  Petroleum.  The  DOE 
support  under  this  grant  is  valued  at 
$10,000  o.ver  a  seven-month  period. 

Procurement  request  number:  01- 
84FE60564.000. 

Project  scope:  The  objective  of  this 
grant  award  is  to  support  the  activities 
of  the  American  Society  for 
Environmental  Education  and  the 
California  Statewide  Energy  Consortium 
to  provide  a  forum  for  Government 
(Federal.  State  and  local)  and  the  public 


to  exchange  factual  information 
concerning  the  potential  damage  to 
California's  coastal  environment 
resulting  from  offshore  oil  and  gas 
exploration,  development  and 
production  activities.  Eligibility  for  this 
grant  award  is  being  limited  to  the 
American  Society  for  Environmental 
Education  because  the  science 
coordination  and  information  sharing 
activity  is  an  ongoing  activity  unique  to 
this  organization. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  E.  Brown,  MA-452  1,  US 
Department  of  Energy.  Office  of 
Procurement  Operations.  1000 
Independence  Avenue.  S  W  , 
Washington,  DC.  20585,  Telephone  No.; 
(202)  252-1026. 

Issued  in  Washington,  DC.,  on  September 
21   1984 

Thomas  |.  Davin.  Jr.. 

Acting  Director  Procurement  and  Assistance 
Management  Directorate. 

Iffl  Doc  (H-2S573  Kll»d  »-ZS-M  8:4$  >m| 
■UJNQ  CODE  t480-01-M 


inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
talce  effect  no  sonner  than  fifteen  days 
after  the  date  of  publication  of  this 
notce. 

For  the  Department  of  Energy. 
Dated:  September  21  1964 
C«orge  |.  Bradley,  Jr., 

Deputy  Assistant  Secretary  for  InlernatJonal 

Affairs 

irR  Dor.  M-ZU1S  Filed  »-Z»-M  h*i  »m\ 
MLUNO  CODE  MM-Of-M 


Economic  Regulatory  Administration 

I  DockM  No.  ERA>FC-«0-01 1 X  OFC  CsM 
No.  62002-902«-0»-12) 

Exxon  Co..  U.SJL;  Modification 

agency:  Economic  Regulatory 
Administration. 

ACTION:  .Notice  and  Proposed 
Modification  of  an  Order  Granting 
Permanent  Fuels  Mixture  Exemption  to 
Exxon  Company.  U.S.A. 


Office  of  Assistant  Secretary  for 
Intematlonai  Affairs  and  Energy 
Emergencies 

International  Atomic  Energy 
Agreements;  CIvU  Uses;  Proposed 
Subsequent  Arrangement;  Japan  and 
Sweden 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
Concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
assignment  of  uranium  enrichment 
services  consisting  of  44,413  separative 
woric  units  in  Fiscal  Year  1987  and 
40,431  separative  work  units  in  Fiscal 
Year  1988,  from  Svenslc 
Karnbransleforsorjning  AB  (SKBF)  in 
Sweden  to  the  Japan  Atomic  Power 
Company,  japan. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  154,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrarrgemenf  will  not  be 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  has  commenced  a 
proceeding  under  10  CFR  Part  501, 
Subpart  G  to  modify  the  permanent  fuels 
mixture  exemption  granted  by  Order 
("Order  ■)  to  a  new  major  fuel  burning 
installation  (MFBI),  a  field  erected  boiler 
identified  as  Boiler  SG-501C  owned  and 
operated  by  Exxon  Company,  U.S.A. 
(Exxon)  at  it  Baytown,  Texas  refinery, 
under  the  Powerplant  and  Industrial  fuel 
Use  Act  of  1978,  42  U.S.C.  8301  et  seq. 
("FUA"  or  "The  Act") 

Based  upon  its  review  of  Exxon  s 
August  20, 1984  modification  request, 
ERA  18  proposing  to  modify  the  Order  on 
the  basis  of  its  determination  that 
significantly  changed  circumstances,  as 
defined  in  10  CFR  501.1G2(b).  exist  with 
respect  to  the  applicability  of  the 
original  exemption.  Accordingly,  ERA  is 
hereby  giving  notice  to  all  parties  to  the 
original  proceeding  of  their  right, 
pursuant  to  10  CFR  501.101(d).  to  file  a 
written  response  to  ERA  s  proposal 
within  30  days  of  the  publication  of  this 
Notice  in  the  Federal  Register  (see 
DATES  section,  below). 

If  not  responses  are  received  within 
the  established  period,  the  Order 
modification,  as  proposed,  shall  become 
final  upon  the  expiration  of  that  period 
without  further  action  by  ERA.  A 
detailed  discussion  of  the  Order  and 
Exxon's  request  for  modification  thereof 
IS  provided  in  the  WlirnfMffMllWK 
iNFOMtATiOM  section  below. 
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dates:  Written  responses  to  ERA's 
proposed  modincation  of  the  Exxon 
Order  must  be  received  no  later  than 
October  28, 1984. 

Unless  ERA  receives  comments 
adverse  to  its  proposed  action  within 
the  established  comment  period,  the 
modification  Order  shall  become  final 
on  October  26. 1984;  and  the 
modincation  therein  shall  become 
effective  on  November  26, 1984. 
ADDRESS:  Written  responses  are  to  be 
addressed  to  Department  of  Energy, 
Economic  Regulatory  Administration, 
Office  of  Fuels  Programs,  Case  Control 
Unit,  GA-007. 1000  Independence 
Avenue.  SW.,  Washington,  D.C.  20585. 
OFC-€2002-9026-05-12  should  be 
printed  on  the  outside  of  the  envelope 
and  the  documents  contained  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Wdvne,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  CA-073, 1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
Telephone  (202)  252-1730. 

Steven  E.  Ferguson,  Office  of  the 
General  Counsel,  Department  of 
Energy.  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  Telephone 
(202)252-6947. 

SUPPLEMENTARY  INFORMATKMI:  On 

September  11, 1980,  ERA  exempted,  by 
Order,  Exxon's  new  field  erected  boiler, 
identified  as  Boiler  SG-501C,  at  its 
Baytown,  Texas  refinery  from  the 
prohibitiions  of  section  202  of  FUA.' 
The  Order  was  published  in  the  Federal 
Register  on  September  18, 1980  (45  FR 
62179).  Subject  to  the  terms  and 
conditions  set  forth  in  the  Order,  the 
permanent  fuels  mixture  exemption 
permitted,  in  a  mixture  with  fluid 
catalytic  cracking  unit  (FCCU) 
regenerator  fluid  gas,  the  use  of  natural 
gas  (a  refinery  blend  gas  consisting  of 
both  petroleum  and  natural  gas)  in  the 
new  field  erected  boiler  in  an  amount 
not  to  exceed  25  percent  of  the  total 
annual  Btu  heat  input  of  the  primary 
energy  sources  used  in  that  unit. 
Exxon's  exemption  request  was  filed 
under  the  then-effective  10  CFR  $  503.38 
(45  FR  38276,  June  6, 1980)  and  was 
granted  pursuant  to  section  212(d)  of 
FUA. 

By  letter  filed  with  ERA  on  August  20, 
1984,  Exxon  requested  that  ERA  now 
modify  the  Order  to  delete  the  annual 
certification  part  of  the  following 
reporting  requirement: 

In  accordance  with  the  reporting 
requirements  in  {  503.38(d),  Exxon  will 


submit  an  annual  reprot  to  the  ERA,  Case 
Control  Unit  (Fuel  Use  Act),  Box  4829,  Room 
3214,  2000  M  Stre«t,  NW.,  Washington,  DC. 
20461.  each  year  on  the  anniversary  of  the 
date  Boiler  SG-50!C  is  placed  in  service 
containing  the  following: 

A  certified  statement  of  percentage  of 
natural  gas  used  in  this  MFBI  identifying  the 
actual  quantities  of  FCCU  regenerator  flue 
gas  and  natural  gas  used  during  the  year,  as 
well  as  the  higher  hearing  value  (in  BTU's  per 
MCF)  of  those  fuels.  The  following  report 
format  shall  be  used: 


Fuel  type 


PCCU  regenerator  fkw 

Natural  gas  (refinery 
tJtondga*)   


Amoum 
used 
(MCF) 


BTU 

aquvs- 

lant 


Percent 
ol  anrxial 

fuel 
consump- 
tion 


The  certification  must  be  executed  by 
Exxon's  duly  authorized  representative. 

Exon  based  it  modification  request 
upon  the  fact  that  since  the  issuance  of 
the  Order  with  its  annual  reporting 
requirements,  DOE  has  issued  final  rules 
amending  §  503.38(g)  of  the  interim  rules 
to  delete  therefrom  reporting 
requirements  for  boilers  granted  fuels 
mixtures  exemptions  (46  FR  59872, 
December  7, 1981). 

As  requested,  ERA  has  commenced  a 
proceeding  pursuant  to  10  CFR 
501.101(a),  for  the  modification  of  the 
above-described  exemption  Order.  The 
procedures  and  criteria  governing  this 
proceeding  are  found  in  10  CFR  Part  501, 
Subpart  G. 

Having  considered  the  information 
contained  in  Exxon's  request,  along  with 
the  other  information  of  record  in  this 
proceeding,  ERA  proposes  to  modify  the 
original  permanent  fuels  mixture 
exemption  Order  as  follows: 

Modification  Order 

To:  Exxon  Company,  U.S.A. 


Maior  ^Jel  burning 
installation 


Location 


Docket  No. 


Botat  SG-501C ,  Baytowrv.  TX 


ERA-fC-80-011 
(OFCCasa  No 
62002-9026- 
OS-12) 


■  Section  202  of  FUA  pixihibits  the  uae  of  natural 
gat  or  petroleum  a*  the  primary  eitergy  source  by 
certain  new  MFBI's. 


Based  upon  its  review  of  the  whole 
record  in  the  proceeding,  ERA  has 
determined  that  the  revision  of  S  503.38 
in  the  final  rules  published  on  December 
7, 1981,  described  supra,  constitutes 
significantly  changed  circumstances 
warranting  the  modification  of  the 
original  exemption  Order,  as  provided 
by  10  CFR  501.102  and  501.103. 

Accordingly,  ERA  hereby  modifies  the 
Order  in  Docket  Number  ERA-FR-80- 
011  to  delete  therefrom  the  annual 
certification  reporting  requirement. 


Procedures 

Parties  to  the  original  Order 
proceeding  in  Docket  No.  ERA-FC-80- 
011,  are  hereby  notified  of  ERA's 
proposed  modification  of  the  Order 
exempting  Exxon's  Boiler  SC-501C, 
Baytown,  Texas  from  the  prohibitions  in 
section  202  of  FUA  and  of  their  right 
pursuant  to  10  CFR  501, 101(d)  to  file  a 
response  thereto  within  30  days  after  the 
publication  of  this  Notice  in  the  Federal 
Register.  If  ERA  receives  no  adverse 
responses  within  the  alloted  comment 
period,  the  Order  modification'shall 
become  final  as  proposed,  without 
further  ERA  action,  upon  expiration  of 
that  period. 

Issued  in  Washington,  D.C.  September  14. 
1984. 

Robert  L.  Davies, 

Director.  Coal  6-  Electricity  Division,  Office  of 
Fuels  Programs  Economic  Regulatory 
A  dministration. 

im  Doc  B4-25478  Filed  9-2S-84:  8:45  am| 
BtLLINO  COOC  MSO-OI-M 


(Docket  No.  ERA-FC-64-019;  OFC  Case  Na 
52975-9255-20,  21-22J 

Turtock  Irrigation  District;  Acceptance 
Of  Petition 

agency:  Economic  Regulatory  , 

Administration,  DOE. 

action:  Notice  of  Acceptance  of  Petition 
from  Turlock  Irrigation  District,  Walnut 
Substation  Peakload  Powerplant.  for 
Exemption  and  Availability  of 
Certification. 

summary:  On  August  15, 1984.  Turlock 
Irrigation  District,  Walnut  Substation 
Peakload  Powerplant  (Turlock)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  proposed 
powerplant  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  iFUA  or  the  Act),  (42  U.S.C.  8301 
et  seq]  which  (1)  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  electric 
powerplants  and  (2)  prohibit  the 
construction  of  a  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1981). 

Turlock  requested  a  permanent 
peakload  exemption  under  10  CFR. 
503.41  for  a  simple-cycle  combustion 
turbine  installation  consisting  of  two 
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25.8  MW  combustion  turbine-generator 
systems  and  appurtenant  equipment. 
The  proposed  units  are  units  to  be 
installed  at  the  Turlock  facility  in 
Stanislaus  County,  California.  The 
powerplant  will  be  capable  of  burning 
natural  gas  and  petroleum. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  Turlock  at 
any  time  during  these  proceedings 
where  circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below: 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue  SW.,  Room  lE- 
190,  Washington.  D.C.  20585,  Monday 
through  Friday,  8:00  a.m.-^:00  p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

dates:  Written  comments  are  due  on  or 
before  November  13, 1984.  A  request  for 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  period. 
addresses:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration,  Office  of 
Fuels.  Programs,  Case  Control  Unit, 
Room  GA-007,  looo  Independence 
Avenue  SW.,  Washington,  DC.  20585. 

Docket  No.  ERA-FC:-84-019  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roland  DeVries,  Office  of  Fuels 
Programs,  Economic  Regulatory 


Administration,  1000  Independence 
Avenue  SW..  Room  GA-073, 
Washington,  D.C.  20585,  Phone  (202) 
252-6002 
Steven  E.  Ferguson,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6D- 
033, 1000  Independence  Avenue  SW.. 
Washington.  D.C.  20585.  Phone  (202) 
252-6947. 

SUPPtEMENTARY  INFORMATION:  FUA 

prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  Turlock  has  filed 
a  petition  for  a  permanent  peakload 
powerplant  exemption  to  use  petroleum 
or  natural  gas  as  a  primary  energy 
source  in  its  proposed  Stanislaus 
County.  California  facility's  simple-cycle 
combustion  turbine  installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  Turlock 
petition. 

Turlock  submitted  a  certified 
statement  by  a  duly  authorized  officer  to 
the  effect  that  the  proposed  oil  and/or 
gas  fired  combustion  turbine  generator 
will  be  operated  solely  as  a  peakload 
powerplant. 

Turiock  also  certified  that  the 
maximum  electrical  generation  in 
kilowatt-hours  will  not  exceed  the 
powerplant  gross  design  capacity.  51.600 
kilowatts  (48.000  kw  net  capacity) 
multiplied  by  1.500  hours  or  38,700.000 
kilowatt-hours  during  any  12  month 
period. 

On  Februar>-  23, 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7976)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 


powerplants,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Turlock  has  certified  that 
it  will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  units  under 
exemption.  DOE's  Office  of 
Environment  in  consultation  with  the 
Office  of  the  General  Counsel  will 
review  the  completed  environmental 
checklist  submitted  by  Turlock  pursuant 
to  10  CFR  503.13.  together  with  other 
relevant  information.  Unless  it  appears 
during  the  proceeding  on  Turlock's 
exemption  that  the  grant  or  denial  of  the 
exemption  will  significantly  affect  the 
quality  of  the  human  environment  it  is 
expected  that  no  additional 
environmental  review  will  be  required. 

As  provided  in  10  CFR  501.3(b)(4).  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
Turlock  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
comments  received  in  response  to  this 
document. 

Issued  in  Washington.  DC.  on  Septemhier 
14. 1984. 

Robert  L  Oaviet, 

Director.  Coal  fr  Electricity  Division.  Office  of 
Fuels  Prog^ms.  Economic  Regulatory 
Administration. 

[FR  Doc  M-2S514  Filed  S-JS-M  fttS  *m| 
MLUNQ  CODE  MSO-OI-H 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPS4-674-000] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

Seplemt>er  21.  1984. 

Take  notice  that  on  August  29, 1984, 
Columbia  Gas  Transmission 
Corportation  (Columbia),  1700  a 

MacCorkle  Avenue.  S.E.,  Charleston,  : 

West  Virginia  25314,  filed  in  Docket  No.       \'* 
CP84-674-000  a  request  pursuant  to  ^ 

§  157.205  of  the  Commission's  - 

Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  n 

Northwood  Stone  &  Asphalt  Company 
(Northwood)  under  the  certificate  issued 
in  Docket  No.  CP83-76-000  pursuant  to 
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Section  7  of  the  Natural  Gas  Act.  ail  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  transport  up  to 
720  MMBtu  equivalent  of  natural  gas  per 
day  for  Northwood  through  June  30, 
1985.  Columbia  states  that  the  gas  to  be 
transported  would  be  purchased  from 
Energy  Management,  Inc.  (EMI),  and 
would  be  used  as  process  gas  in 
Northwood's  Springfield,  Ohio,  plant. 

It  is  indicated  that  Columbia  has 
released  certain  gas  supplies  of  EMI  and 
that  these  supplies  are  subject  to  the 
ceiling  price  provisions  of  Sections  103 
and  107  of  the  Natural  Gas  Policy  Act  of 
197&  It  is  further  indicated  that 
Northwood  has  made  arrangements  to 
purchase  this  released  gas  from  EMI. 
Columbia  states  that  it  would  receive 
the  gas  from  EMI  and  redeliver  the  gas 
to  Columbia  Gas  of  Ohio,  Inc.  (COH), 
the  distribution  company  serving 
Northwood,  near  Springfield,  Ohio. 
Further,  Columbia  states  that  depending 
upon  whether  its  gathering  facilities  are 
involved,  it  would  charge  either  (1)  40.11 
cents  per  dt  for  storage  and 
transmission,  exclusive  of  company-use 
and  unaccounted-for  gas.  or  {2}  44.93 
cents  per  dt  for  storage,  transmission 
and  gathering,  exclusive  of  company-use 
and  unaccounted-for  gas,  as  set  forth  in 
Columbia's  Rate  Schedule  TS-1. 
Columbia  states  that  it  would  retain  2.85 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas,  as  set 
forth  in  Colunibia's  Rate  Schedule  TS-1. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  5  157.205 
of  the  Regulations  under  the  natural  Gas 
Act  (18  CFTl  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorization  pursuant  to  Secbon  7  of 
the  Natural  Gas  Act. 

Kenneth  F. 

Secretary. 


IDocktt  Na  RP84-47-001] 

Equitable  Gas  Co^  Compliance  Filing 

September  21, 1984. 

Take  notice  that  on  September  10, 
1984,  Equitable  Gas  Company 
(Equitable)  tendered  for  filing  the 
following  sheets  to  Rate  Schedule  GS-1 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1: 

Substitute  Sixth  Revised  Sheet  No.  6f 

(effective  date — ^March  14, 1984) 
Seventh  Revised  Sheet  No.  6f  (effective 

date — September  1. 1984). 

Equitable  states  that  this  filing  is 
made  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  order  issued  March  14, 
1984  in  the  above-captioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
27, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[VR  Doc  at-25545  Filed  »-25-64  ft4S  amj 
BIUJMQ  CODE  •717-01-M 

[Dockst  Nos.  RP72-14»-019,  tt  ■!.] 

Mississippi  River  Transmission  Corp., 
et  al.;  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

September  21. 1984. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  D.C.  20426,  on  or  before 
October  3, 1984.  Copies  of  the  respective 
filings  are  on  file  with  the  Conunission 
and  available  for  public  inspection. 
Kenn«th  F.  Plumb, 
Secretary. 


Appendix 


Fihng  data 

Cofnp»fiy 

Dodtol  Ho                      1      Type  Mng 

Aug.  9.  1964 

RP72-149-019 _._     

RP81-38-(X)9 

TA82-2-33-026 _ 

CP79-S0-O34 _ 

nP8O-23-017 

Raport. 
Do. 
Do. 
Do. 

Do. 

Do. 
Do 

Aug  27.  19e4_ ._.. ., 

Aug  31.  1984 

B  Pmo  Natural  Gas  Co  ..._ J 

S«pl  5,  1904 _ . 

Sept  11.  19«4._ 

*fyormig  Intwstate  Co _ 

Ilid«ia«»«m  Ga*  Tranarmnnn  Co 

Sept  14.  19S4 

Ea«  TannoMM  Namral  Gas  Co ? 

RP81-53-0O5  and  RP82- 1 24-005  .. 
RPe2-48-005  and  RP84-19-002 

Sept   17   1964 

Sootti  Georga  Natural  Gas  Co 
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(Docket  Nos.  CP77- 135-003,  CP77-260- 
003]  I 

Natural  Gas  Pipeline  Company  of 
America,  and  Texas  Eastern 
Transmission  Corn.;  Petitions  To 
Amend  1 

September  21. 1984. 

Take  notice  that  on  August  13.  1984, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP77-135-003,  and  that  on  August 
23, 1984,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521,  Houston,  Texas  77252.  filed  in 
Docket  No.  CP77-280-003.  petitions  to 
amend  the  order  issued  May  23  1977,  as 


amended,  in  Docket  Nos.  CP77-135-000 
and  CP77-26O-000,  respectively, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  the  exchange 
of  natural  gas  between  Natural  and 
Texas  Eastern  at  an  additional  point  of 
delivery  in  Wharton  County,  Texas,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  an  anrendment  dated 
September  15, 1983,  to  the  gas  exchange 
agreement,  Texas  Eastern  would  deliver 
exchange  gas  to  Natural  at  an  additional 
exchange  delivery  point  at  the  existing 
point  of  interconnection  between  the 
pipeline  facilities  of  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  and  Natural 
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near  Hungerford,  Wharton  County, 
Texas.  Receipt  of  gas  by  Natural  would 
be  accomplished  by  the  reduction  of 
deliveries  by  Natural  to  Tennessee,  for 
Texas  Eastern's  account,  under  the  gas 
exchange  agreement  dated  July  22, 1977. 
as  amended  April  29, 1983. 

It  is  stated  that  exchange  of  gas  at  the 
Wharton  delivery  point  commenced 
under  authority  of  Natural's  blanket 
certificate  issued  in  Docket  No.  CP-«>- 
125  and  Texas  Eastern's  blanket 
certificate  issued  in  Docket  No.  CP80- 
156.  It  is  further  stated  that  the  exchange 
of  gas  at  this  additional  point  will  not 
increase  the  authorized  exchange 
volume  of  7,000  Mcf  per  day. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
October  11, 1984.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

|^K  Doc  84-E5M?  Filed  »-2S-e4;  fc4S  amj 
BILUNG  COM  S717-01-4I 


[Docket  No.  CP84-673-000] 

Panhandle  Eastern  Pipe  Una  Co.; 
Request  Under  Blanket  Authorization 

S«'plember  21, 1984. 

Take  notice  that  on  August  29, 1984, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP84- 
673-000  a  request  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Kraft,  Inc.  (Kraft),  under  the 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  an 
average  volume  of  4,236  Mcf  of  natural 
gas  per  day  on  an  interruptibie  basis  for 


KraTt  for  use  in  Kraft's  Edible  Oil 
Refinery  in  Champaign.  Illinois. 
Panhandle  estimates  the  peak  day 
volume  to  be  5,500  Mcf  and  the  annual 
volume  to  be  1,546,140  Mcf.  Panhandle 
states  that  Kraft  has  entered  into  a  gas 
purchase  contract  to  purchase  gas  from 
Producer's  Gas  Company  (Producer's)  to 
be  produced  from  wells  in  the  State  of 
Oklahoma.  It  is  further  stated  that 
Panhandle  would  receive  the  gas  at 
existing  points  of  interconnection 
between  Panhandle  and  Producer's  in 
Custer  and  Woods  Counties,  Oklahoma, 
and  redeliver  the  gas  to  Illinois  Power 
Company  (Illinois)  for  the  account  of 
Kraft  at  an  existing  interconnection  in 
Champaign  County,  Illinois.  Illinois 
would  deliver  the  gas  for  use  in  Kraft's 
facilities.  Panhandle  also  requests  that  it 
be  granted  "flexible  authority"  to  add  or 
delete  sources  of  supply  or  receipt/ 
delivery  points. 

Panhandle  proposea  to  charge  Kraft  a 
rate  based  on  its  currently  effective  OST 
tariff. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
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IDocttet  Nos.  TABS- 1-38-000  and  TA85-1- 
38-001] 

Ringwood  Gathering  Co.,  Tariff  RUng 

September  20. 1984. 

Take  notice  that  on  August  29, 1984, 
Ringwood  Gathering  Company 
(Ringwood)  tendered  for  filing  Thirty- 
third  Revised  Sheet  to  its  FERC  Gas 
Tartff.  The  proposed  effective  date  for 
this  tariff  sheet  is  October  1, 1984. 

Ringwood  states  this  tariff  sheet 
revises  its  Base  Tariff  Rate  to  reflect  the 
increase  in  the  system  cost  of  purchased 
gas  and  refund  the  balance  accumulated 
in  the  unrecovered  purchased  gas  cost 


account.  Ringwood  further  states  that  its 
projected  cost  of  purchased  gas  is  based 
on  the  applicable  NGPA  rates  for 
October,  1984. 

Ringwood  indicates  that  copies  of  this 
filing  have  been  mailed  to  Northwest 
Central  Pipeline  Corporation  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
26, 1984.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Ksnned)  F.  Plumb. 
Secretary. 
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[Docket  No.  RPe4-123-000] 

Texas  Gas  Transmission  Corp^  FiNng 
of  RevlsMi  Tariff  StiMts 

September  21. 1984. 

Take  notice  that  on  September  11, 
1984  Texas  Gag  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  Substitute  Forty-Seventh  Revised 
Sheet  No.  7.  Substitute  Revised  Forty- 
Sixth  Revised  Sheet  No.  7.  Second 
Revised  Forty-Fifth  Revised  Sheet  No,  7. 
Second  Revised  Sheet  No.  16,  Second 
Revised  Sheet  No.  17,  and  Second 
Revised  Sheet  No.  24  to  its  FPC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 

The  revised  tariff  sheets  are  being 
filed  pursuant  to  Section  154.111  of  the 
Commission's  Rules  and  Regulations 
issued  in  Docket  Na  RM8S-71,  Order 
380. 

Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas' 
junsdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  2.11 
and  2.14  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211 
and  385.214).  All  such  petitions  or 
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protests  should  be  filed  on  or  before 
September  27. 1984.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennetb  F.  Ptumb. 
Secretary. 
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(Docket  No.  CP84-686-000] 
TrunkHne  Gas  Co.;  Application 

September  21. 1984. 

Take  notice  that  on  September  4, 1984, 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642.  Houston,  Texas  77001, 
filed  in  Docket  No.  CP84-686-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  up  to 
10,000  Mcf  of  natural  gas  per  day  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  propose  to  implement  the 
terms  of  a  transportation  agreement 
between  Applicant  and  Transco  dated 
March  23, 1984,  whereby  Applicant  has 
agreed  to  transport,  on  an  interruptible 
basis,  up  to  10,000  Mcf  of  natural  gas  per 
day  for  Transco  for  a  term  until  January 
1. 1986.  Applicant  proposes  a 
transportation  charge  of  17.88  cents  per 
Mcf  ^ 

Applicant  states  that  the  gas  to  be 
transported  has  been  purchased  by 
Transco  from  Shell  Oil  Company  (Shell) 
in  South  Tirobalier  Area  Blocks  299,  300, 
and  301,  offshore  Louisiana.  This  gas 
would  be  received  by  Apphcant  for 
Transco's  account  at  an  existing  point  of 
interconnection  between  Shell  and 
Applicant  in  Ship  Shoal  Area  Block  241, 
offshore  Louisiana.  Applicant  would 
redeUver  the  gas  to  Transco  at  an 
existing  point  of  interconnection 
between  Applicant  and  Transco  in 
Beauregard  Parish,  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  October 
11. 1984.  gle  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  Biotion  to  intervene  or  a 
protest  in  accordance  with  the 
requiremenU  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 


385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  proteste  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  now  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumlt, 
Secretary. 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Weeic  of  August  13  Ttirough  August 
17,  1984 

During  the  week  of  August  13  through 
August  17. 1984,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 
Request  for  Temporary  Elxception 

Norge.  Division  of  Magic  Chef,  Inc..  8/15/84, 
HEL-0099 

Norge.  Division  of  Magic  Chef,  Inc.  filed  an 
Application  for  Temporar>  Exception  from 
the  provisions  of  10  CFR  Part  430  in  which  the 
firm  sought  to  produce  500  clothes  washing 
machines  with  temperature  selections  not 
provided  for  by  the  energy  usage  testing 
regulations.  In  considering  the  request,  the 
DOE  found  that  temporary  exception  relief 
was  necessary  to  permit  the  firm  to  Iteep  its 


customer  commitments  and  to  operate  on 
August  23, 1984,  and  that  the  firm  met  the 
criteria  for  temporary  exception  relief  under 
10  CFR  S  205.125.  AccordiDgly.  the  tanporary 
exception  relief  was  granted. 

Motion  for  Discovery 

Economic  Regulatory  Administration.  8/ 

15/84.  HRD-0198 

On  January  11, 1984.  the  Economic 
Regulatory  Administration  (ERA)  submitted  a 
Motion  for  Discovery  in  connection  with  a 
Proposed  Remedial  Order  issued  to  Gulf  Oil 
Corporation  on  December  30, 1981.  In  the 
^totion  for  Discovery,  the  ERA  sought 
answers  to  23  interrogatories  and  the 
production  of  the  corresponding  documents. 
Additionally,  the  ERA  sought  the  deposition 
of  Lyle  G.  Armel,  a  Gulf  corporate  official. 

The  DOE  concluded  that  two  of  the 
interrogatories  should  be  granted  and  the 
corresponding  documents  produced,  but  that 
all  other  interrogatory  requests  be  denied. 
The  DOE  further  denied  the  ERA's  deposition 
request.  Thus,  ERA's  Motion  for  Discovery 
was  granted  in  part. 

The  important  matters  discussed  in  this 
Decision  and  Order  include  the  necessity  of 
relevance  in  discovery  requests  and  the 
general  unwillingness  on  the  part  of  the 
Office  of  Hearings  and  Appeals  to  grant 
discovery  pertaining  to  legal  rather  than 
factual  issues  or  disputes. 

Interiocutory  Order 

Ecor}omic  Regulatory  Administration.         8/ 
15/84.  HRZ-0209 
This  Decision  and  Order  involves  a  Motion 
for  joinder  filed  by  the  Economic  Regulatory 
Administration  in  connection  with  a 
Proposed  Remedial  Order  (PRO)  issued  to 
Hudson  Oil  Co.  In  the  Motion  for  joinder,  the 
ERA  argued  that  since  Hudson  Oil  Co.  and 
Hudson  Refining  Co.,  Inc.  were  both  involved 
in  the  purchase,  sale  and  certification  of 
crude  oil  which  is  the  subject  of  the  PRO. 
Hudson  Refining  Co  ,  Inc.  should  be  joined  as 
a  party  to  the  PRO  and  be  held  jointly  and 
severally  liable  for  the  alleged  violations.  The 
Hudson  firms  did  not  specifically  object  to 
the  joinder  of  Hudson  Refining,  but  did  object 
to  the  ERA'S  request  that  Hudson  Refining 
not  be  provided  an  opportunity  to  comment 
on  the  PRO.  The  DOE  concluded  that  Hudson 
Refining  Co.,  Inc.  should  be  joined  as  a  party 
to  the  PRO.  and  that  the  firm  be  permitted  to 
raise  its  objections  to  the  PRO.  The  important 
issues  discussed  in  the  decision  and  order 
include  (i)  the  effect  of  bankruptcy  on  the 
joinder  motion  and  in)  whether  the  trustee  in 
bankruptcy  has  a  right  to  raise  objections  to 
the  PRO. 

Dismissals 

The  following  submissions  were  dismissed: 
Name  and  Case  No. 

Corpening  Enterprises,  li.c;  HRO-013&  HRH- 

0017 
.Norwegian  Oil  Corp.;  DMR-0050 
Trace  Petroleum  Company.  HRT-0044 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
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Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1 :00  p.m.  and  5:00  p.nu  except 
federal  holiday*.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Cuidelijws.  a  conunei-cially  published 
loose  leaf  reporter  system. 

Dated:  September  12.  1984. 
Thomas  O.  Mann, 

Actiiif(  Lkrectof.  Office  of  Hearings  and 
Aftftrafs 


Issuance  of  Decisions  snd  Orders; 
Week  of  September  3  Through 
September  7,  1984 

During  the  week  of  September  3 
through  September  7.  1984,  the  decisions 
and  orders  summanzed  below  were 

issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  .'\ppedls. 

Appeal 

I lUcmutional  Systems  Marketing.  Inc..  9/8/ 
84:  HFA-023B 

Intomdtional  Systems  Marketing.  Inc  (ISM) 
filed  dn  Appeal  from  a  partial  denial  by  the 
DOE  Office  of  Procurement  Operations  of  a 
Request  for  Information  whif.h  the  firm  had 
submitted  under  the  Freedom  of  Informntion 
Act  (FOIA).  In  considering  the  Appeal  the 
DOE  found  that  a  portion  of  the  document 
which  ISM  had  requested  was  properlv 
withheld  under  FOIA  Exemption  5  The  DOF, 
determined  that  the  withheld  material 
contained  pre-decisional  evaluations  and  that 
release  of  this  material  would  be  contrary  to 
the  public  interest  because  such  disciosnre 
might  inhibit  the  future  exchange  of  written 
preliminary  evaluations  within  the  DOE. 


ReimutrPetrokum  Company.  «/4/«t  HRO- 
010& 
Reinauer  PelrotewH  Company  ob|ec>ed  to  • 
Proposed  Remedial  Order  which  the 
Economic  Reguistory  Admmistmrion  issued 
to  the  rina  or  November  19. 1982.  In  the  PRO, 
the  ERA  found  that  Remauer  violated  the 
DOE  regwlatioiM  by  overcharging  lU 
customers  in  sales  of  leaded  and  unleaded 
motor  gasoline.  The  primary  ob)ections 
raised  by  Reinauer  were  thai  (i)  the  equal 
application  (deemed  recovery  1  rule 
applicable  t»  reseller-retailers  is  procedurally 
and  sabatenlively  invalid,  (ii)  there  was  no 
regulation  covehnf  sales  of  unleaded 
gasoline  during  the  audit  penod.  (iii)  the 
sequence  of  recovery  of  current  increased 
product  costs  and  non-product  costs  used  in 
tt»e  audit  is  improper  and  (iv)  the  ERA 
incorrectly  calculated  Reinauer  s  pre-audit 
penod  banked  costs  The  Office  of  Hearings 
and  Appeals  rejected  Reinauer  s  arguments 
with  respect  to  the  equal  application  rule,  the 
regulations  governing  sales  of  unleaded 
gaaojioe.  and  the  sequence  of  recovery  of 
current  increased  product  costs  and  non- 
prrduct  cosU.  ll  granted  the  firm  s  objections 
with  respect  to  the  ERA's  method  of 
calculating  the  firm's  bank  of  unrecouped 
increased  product  costs  and  indicated  that 
the  firm  was  not  required  by  the  regulations 
to  recover  all  banked  costs  prior  to 
recovermg  increased  non-product  costi. 
Accordingly,  OHA  remanded  the  PRO  to  ERA 
for  action  consistent  with  the  Decision  and 
Order. 

Dismissals 
The  following  submisaions  were  dismissed. 

Name  and  Case  !\!o 

tr«K)rge8  Auto  Sales,  RF21-n069 

Mobil  Oil  Corp.;  HRO-0(n4,  HRO-0022. 
HRO-0023.  HRa-0030.  BRO-ll-W),  HRD- 
0ia4.  HRD-0140.  HREMn39  HRD-0154. 
HRD-Cn53.  HRD-0220,  HRZ-0208,  HRH- 
0140.  HRH-Oiae,  HRD-0172,  HRH-0154 

Copies  of  the  full  text  of  these 
decisions  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 


Forrestal  Beilding,  1000  Independence 
Avenue,  SW..  Washington.  D.C  2056S. 
Monday  throwsh  Fri^y,  bet%ve«fi  the 
honrs  of  14)0  pjn.  and  5:00  p  m  .  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  September  12.  IBM. 

TbtNiias  O.  Mann. 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

I K-R  Doc  M-2M7S  PilKl  »-2fr-M.  MS  un| 
Ol-M 


Cases  mad;  Weeti  Of  August  17 
Through  August  24,  1M4 

Duriog  the  Week  of  August  17  through 
August  24, 1984.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  f9ed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  £&riier  lista  have  also  been 
included. 

Under  t)OE  procedural  regulations,  10 
CFR  Part  206.  any  person  who  will  be 
aggrieved  by  the  C>OE  action  sought  in 
these  cases  may  file  written  comments 
on  the  applicetiofl  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Eaergy.  Washington,  D.C.  20585 

Dated:  September  IS.  19M. 
C««rg«  B-BcMBuy, 

Director.  Office  ofHtxjrings  and  Appeals ■ 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(WaM  0)  AuQ  17  tnraiigti  Aug  24   1M4} 


OaM 


Juty  19,  1984... 

Jtiy20.  1964  .. 

Aug   17   1964.. 
Aug  20.  1964.. 

tJO 

Do 


Name  and  tocaaon  o(  inmacaiH 


I 


Marathoo  Oti  Co .  Aaslnngton.  00 


Eoonormc  Regulatory  Adfranniration  MasmngKvi  OC 


JAM  Distributing  East  Gfe«o«»ich.  Rl  . 


Harry  Jacobs  &  Associates   inc    daitarxioga  T»(.. 
Lunday  Thagara  Co    Waaftmgioo,  OC 


HRX-0107 StopMmentai  Onlar  it  Granlad:  Tha  Odoa  o(  Haanngt  ma  AdpMM  nouU  aaue 

a   Suoctanwntai   Ramwta*  Oi«ar  tt/fm^mq  fta  'artapotalad  iiiiclwitfoa" 
aaagMn  Vw  May  1    197S.  r%a>Biia  niiiaaOaai  aaiiaate  tawalt»i  Ol 
Co  (Case  No  DRO-01951 
HRX-0106  Supptamwiw  Qroar  II  Graniw)  Tha  Ofloa  c«  Haannga  and  l^vaM  •DuK)  aaua 

{      a  Smplawaiilai  Oecaion  lo  Via  Juna  22    iflSa.  RanadW  OMar   iimil  u 

,      Marattion  CM  Co   (Caaa  No   ORO-019SI  ragwitng    ii taaarii  raiatng  to 

I      Itia  Etrxxa  Oantral  Raid  On*  and  •»  Waal  DaNa  RaU 

HEe-0101  E»oepl»r  to  Iha  Rapo<1»<g  Raquramanis  II  GranMO  Mt*  Oaatiubng  wouM  rxjt 

I      tM   ragurad   lo  Ma  tana  EIA-782e    final sr/Rt»>afi    MonMy   Palrotaum 
P-oduct  Sales  Haporf 
•^-O'OO  Eroapnon  to  tha  Raporang  Raqurawtama    M  Grwuaa   H»ry  Jacob*  S  Aaaoo- 

aias    tnc   would  no*  ba  raqnrad  lo  Sia  lonn  E1A-7B2e   TlaWai  'nainai  ii' 
Motaay  f^a^oAausn  ^odaol  Siaaa  Wapoit" 
MoMn  lor  Oaoovary  (I  Qramad:  Diaooi«cy  woiad  ba  gnmad  lo  UMay-Thagvd 
On  Go   m  rnn»inaaa  aah  tM  AwlHaaoa  tar  Caoapaon  liMd  bf  Ma  Oapaw 
mam  ol  mienor  (Caaa  No  HEE-008S|. 
HEZ-0216  imaneculory  Onlar   N  QranMA  CarlMi  napwtawnl  a*  Enai«y  < 

be  barred  Irom  paaaSMK^  m  Mm  OapaMMM  ol 
I     Eicepnon  pioc»a«»ny*  (Caae  Mo  HEE-OOMI 


I 
]  HED-0231 


37838 
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List  of  Cases  Received  by  the  Office  of  HEARtN6S  and  Appeals — Contimjed 

[WMk  o«  Auo-  17  through  Aug.  24   1964] 


DM* 


Do 


Oo 


Aug.  21.  1964  . 


Aug  22   1964 


Aug  23.  1964.. 


Aug  24.  1964. 


Nam*  and  iocatton  ol  ipptcart 


CaM  No 


Motal  CM  Corp.  WaMnglon.  00 


John  n  Sabf.  mc    La  Maaa.  CA.. 


Oanras  J  Sadowski.  Clava^aral,  OH  . 


Taukota.  Inc    Hoaalon.  TX  . 


Craofn  Canaal  PaMtaum  Caip..  Waahnglon,  DC _. 


4 
1 


HE2-0217.. 


HEF-06W.. 


Type  o<  sutxnaaion 


HFA-<}240.. 


HFA-0241.. 


HRS-0045an 

MRT-CK)45 


HFA-(»42„ 


intertocuuxy  Ordaf  K  Qramad:  The  Oapartmani  of  imahor't  Application  lor 
Excaption  (Case  No  HEE-0096)  wouU  b«  ramovad  from  tha  Olftca  ol 
Haarvigs  and  Appeals  and  ralarred  to  tha  Federal  Energy  Regulatory  Conwnia- 
don  tor  adjudKatxxi 

wnpiamentation  ol  Special  Relund  Procaduros.  N  Granted:  The  OfRca  of  Hear- 
ngs  and  Appeals  would  implement  Special  Refund  Procedures  purtuan)  to  10 
CFR,  Part  206.  SoOparl  V.  m  connection  nnith  Apr  19.  1964,  Consent  Order 
with  IMobtl  on  Corp 

Appeal  of  an  Inlormation  Request  Denial  If  Grantedi  Tha  July  20.  1964. 
Freeoom  of  Intormatioo  Request  denial  issued  by  the  Atouquarqua  Operations 
Office  would  be  rescinded,  and  John  R  Selby.  Inc.  would  raoawa  accaaa  to  all 
records,  reports,  correspondence,  and  memoraixla  pertaining  to  Contract  No 
D6-AC32-62AL18467 

Appeal  of  an  Informakon  Request  Denial  If  Granted:  Tha  Juty  17,  1964. 
Freedom  of  Information  Fee  Warver  Request  Denial  laauad  by  tha  Albuquerque 
Operations  Office  would  be  rescinded,  and  Dennis  J  Sadowaki  would  receive 
a  waiver  of  fees  assocwlad  with  a  request  for  mformation  regarding  the  White 
Tram 

Request  for  Stay  and  Temporwy  Stay  H  Granted:  Texakola.  Inc.  would  recaiva  a 
stay  and  a  temporary  stay  of  tha  firms  obligation  to  lila  Ha  Statement  of 
Oti|ection«  m  response  to  a  Proposed  Remedial  Order  laauad  to  Texakota,  inc 
(Case  No  HflO-0213) 

Appeal  of  an  Information  Request  Denial  If  Granted  The  Mar  6,  1964,  Freedom 
ol  Information  Request  Denial  issued  by  the  Office  of  Special  Counaal  would 
be  rescvxled.  and  Crown  Central  Petroleum  Core  wouK)  racaiva  an  explana- 
tion tor  the  withholding  ol  certain  portions  of  the  documents  found  to  be 
responsive,  as  well  as  a  more  thorough  saerch  for  documanis 


Refund  Appucatons  Received 

[Week  of  Aug.  17  to  Aug.  20.  1964] 


Data 


Aug.  20.  1964  . 

Do. 

Do. 

Do — 

Do..._ __ 


Aug  21.  1964... 
Do 

Aug.  22.  1964... 

Do 

Do- _. 

Do _. 

Do 

Aug.  23.  1964,. 

Do _ 

Do._ -.. 

Do. _ 

Oo 

Do 

Do _ 

Aug  24.  1964. 


|FR  Doc.  84-25474  Filed  9-25-64,  8:45  ami 
BMJJNGCOOE  MiO-01-M 


Name  ol  refund  proceedKig/name  of  rafurx3  appkcam 


Amoco/Utah _ _ 

GuK/Hoval  Baking  Co 

Gulf/Harlar  L  Cook     

Gulf/Roy  A  Irfuagnug     

Amoco  Bemdge  i  Palo  Plrto/OC.. 


GuM/Grasso's  OtneyviHe  Gun  inc 

Amoco/E  P  Nistat  

Gulf  Gamsboro  Oil  Co  ,  Tniat 

Guif'AmokJP  Freedman 

^1*8/ Michalak  Tue         

Amoco/ Howard  Brown  Oi,  Inc 

do  

Gulf/ReynoMs  Petroleum  Salea 

Gulf/Irene  Pnsco 

Gulf/Marty  »  Service     

Gulf/L  R   Voynow  

Gult/Kenneth  H  Matta,  Inc, 

Gulf /Elmore  Oil  Co  ,  inc 

Gulf/H  S  Shuler  Co  Dwtnc  „., 

Gulf/ITT  Condoental  Bakmg  Co 


Case  No. 
aasigned 


R021-114 
RF40-58 
RF40-69 
RF40-€0 
H021-115,  Hoe- 
116,  andR06- 

117 
RF40-61 
RF21- 12356 
RF40.62 
RF40-63 
HF41-3 
RF21-12357 
RF21-12358 
RF40-64 
RF40-66 
RF40-«6, 
BF40-67 
RF40-68 
RF40-69 
RF4(V-70 
RF40-71 


Cases  Filed;  Week  of  August  24 
Through  August  31, 1984 

During  the  Week  of  August  24  through 
August  31. 1984,  the  applications  for 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 


CFR  Part  205,  any  person  who  will  be 
agrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 

on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 


receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Heanngs  and  Appeals,  Department  of 
Energy,  Washington,  D,C.  20585. 

Dated:  September  18. 1984. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  hearings  and  appeals 

(Week  of  Aug.  24  throu|^  Aug  31.  1964] 


Casef^ 


Type  of  subrmssKxi 


HRR-0004 1  Request  tor  Mod»cation/Re«3ssion    tl  Granted   The  June  21.  1964.  Dacwon 

and  Order  (Case  No  HflD-0l32X  issued  to  Osborne  Energy  Corn  wid  EG 
Whue  wotM  be  modrfied  regarding  the  fvm's  dncovery  requeat. 

HR2-02te imerlocutory  Order    If  Granted:  The  Mar    12.  1964.  Propoaad  RamedW  Order 

sssued  to  Texakota  mc  (Case  No  HRO-0213)  would  be  ( 
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Aug  27, 
Do 

Aug   28 
Do... 
Do 

Aug 
Ao, 
Da 
Aug 

Oo... 
Da... 

Do.. 
Ai«  31. 

Do... 
Do... 


1984.. 


27,  1984. 
29.  ISM.. 


30.  1904  . 


IBM.. 


Refund  Appucatioms  RecEiveo 

nWMk  cX  Aug  24  to  Aug.  31.  1104] 


Nana  of  otunO  procawkng/nwn*  at  r«hind  wplcwil 


Cm*  No 


.J  Ainoo»/P«nni|it>[i— 


I  B«ln(lg«nr>irM  AflkMad  TitM*.. 
I  Amooo/TtvM  lilWaiij  Til 
..J  QuK/E. 


I  Gul/Jotm  Moonar 

G»«/Mo<J«n  01  Co,  mt- _. 

I  Taiaa  Ol  A  Qai  Coip./Coluinbii  4J4G  Corp.. 


11& 
lis 

RQZI-IX. 


...jQuMrEMT 


Co.. 


-■1 


WWi  Una  On  OoOL. 


Taiai  Qi  A  Qai  Corp./ATiooa 

.!  OuN/Cotaniri  Ta*  Tiwaporl 

..j  CkM/noi  memm  Motor  LnM.  kic._ 

.J  GuN/Lyona  TraraporMHon  Lnaa 

..!  OittfP  WHm  a  Son*  Ei^iraM 


_L 


E3 


RF4ft-73. 

HF40-74. 

»<F4a-i 

RF40-7S. 
RF40-7S. 

HF41-4, 

|RF4»-77. 


RF40-78 
RF4(V.B1 

RF40-U. 


|FS  Doc  S4-2S470  FII»d  9-25-8*.  8  45  am] 
nUJNG  CODE  MS0-01-M 


Cases  Filed;  Week  of  Aug.  31  Through 
Sept  7,  1984 

During  the  week  of  August  31  through 
September  7, 1984.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  £Ued  with  the  Office  of  Hearing! 


and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggiiered  person  of  acteal 
notice,  whichever  occnrs  first  AH  sack 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Waifaington.  D.C  2058S. 

Date:  September  m  1984. 
Thomu  L.  WMcei. 

Acting  Director,  Offxm  of  Heariagi  aitd 

Appeals. 


IJST  OF  Cases  Received  by  the  Otice  of  Hearings  and  Appeals 

[Waak  dt  Aug.  31  through  Sapl  7.  1004} 


Data 


Nama  and  location  ot  ^jphcanl 


Ca**  No 


Typaot 


Sepi  23.  TWl  ... 

Sepl  it.  1M3. 

Sapl  4,  1984.  _ 

Sepl  a.  19S4  .. 

Ob _      

Aug  7,  1964. 



OfiM  CM  Cop,  WaaNi^kin.  OC- 


..*. 


Dart*  l*»eh,  Sama  Cna.  CA.. 
Danial  D.  Vua.  Bethmda.  UD  .. 


Ofltea  t*  SpKial  CounaebTaiaoo  Inc    Muno^uiv  DC ,  NR2-Q2J0 

Tha  Knoxviln  Joi*Tia.  KnoKvfla.  th _ 


HRD-0232 kMan  tor  DIaocMry   N  i^aMKt  OaooMcy  mouM  ba  graan  H  Q>«  Ol  Cop  ai 

cormaction  wiih  iha  «mri  SMaamaHl  a*  Obtaeaona  »  Via  Mar  '**.  ^SSS. 
I     PR)poaadnama(MOrdariaauai>loaMfta|CaaaMD.HKV«17fV 

Hnz-0?i9  trdartoculory  Ordar    I  yim    n«  M«  •«  MM,  f^^eaad  ItaaiadM  Ortar 

I     taauadtoOuSCHCo*.  (CaaaNa  HR-Ol7l4aauldba< 

I  HFA-0243 j  AppaM  ol  ap  Iwtemafca  Haqaa*  OaiW.  «  gmM 

.     accaai  ID  d«aMd  pariiana  «f  taqaaaM  asoMMMk  «Bf0*i(  I 
i  1     onp 

I  NFA-0244 1  Appaal  lar  ap  tntormataii  SnnH  OaMaL  a  g/mmA   Tlw  At«.  23.    ISM. 

Fraadoai  af  Monnaaan  fk^iaal  DafM  iaauad  by  tia  Oak  Hdga  Oparaiaa 
OMea  wotta  tN  laamiaaJ,  mt  CmH  O.  I^a  «oiM  ntHn  a  nttim  c<  laaa 
tar  tf  a<  •»  Pocumanla  raqyaPMa 
•nlittoaitary  Onlar  H  »antaa  TtmamtmMttOil  Clar  i  >i  Mi  I  ^  Tpmcp 
Inc.  m  Auguai  1982  aouU  ba  akichan  feani  aia  ipoard  in  Xa  Piapaaad 
RaiMdM  Ordar  prooaaAig  (Caaa  Nai  Ono-Otm. 

HFA-024S  .j  Appaal  et  an  latermaaua  fla«aai  ttaaMl  ■  VVta*  Itia  Ai«.  a  in*. 

ol  Wuiiiiaaun  naquaal  DarM  ttmmt  ^  Wm  O*  HOgi  Qparaaa 
MOiM  Pa  aaaondad.  and  tia  Knaavaa  Jaupirt  aauM  fPoaiM  a  ««Mr  d  I 
tor  Iha  Momation  ra^iaalail 


Refund  Appucatohs  REcetvai 

rwaak  o»  Aug.  31  to  Sapl  7.  IBW: 


Data 


at  iphaid  proBBadng/nama  or  ratund  app>c»il 


Sapl  4.  tN4.- 
Aug  31.  1964.. 
Sapl  4.  1964.. 

Do 

Da 

0* 


Do... 


Sapl  5.  1964... 
Sapl  6.  1964  ._ 


aapl  7,  19S4.. 
Do 


.  QuW/WalHana—  Bakana*.  Iik 

CMt/H.M.  OX^onnal.  Ine 

.1  GuH/M.W.  McRa^  a  Co.  kK 

J  Otif/Hom'a  Motor  Ei^raaa,  kK 

'  QuB/OCC  Hydraiac  Sarvtoa,  Inc 

QiMfVmmt  E-Z-QO  SMtaa  #17 

vwka^noiard  Naon  «  Ptattc  Oiaptoyt. 

Amoeo/Daxri  Laka  Skxa  Trtba 

Qa»/Schro«  Ot  Oo 

CkM/Oon-t  QkX  Sarvica. 

GiJtrW-E-  Jaraay  a  Sona.  trK 


I  RF40-a3 


-jHFao-as. 


H 


«F«&-87 
IV:4t-« 

non-ia 

()F4fraa 


1  OaH/HaL  Ok.  lac. 


|«V4&-ai 


(PK  Doc  84-2M71  FItad  S-ZS-M;  8:«S  un] 
StLUNQ  COW  •4S».«1-lt 
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Ob)ectlon  to  Propoeed  Remedial 
Orders  FHed;  Period  of  August  20 
through  AuguM  31, 1984 

During  the  period  of  August  20 
through  August  30, 1984  the  notices  of 
objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington,  D.C 
20585. 

Dated:  September  18, 1984. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Houston  Oil  S'  Refining  Company,  Houston, 
Texas,  HRO-0245  Crude  Oil 

On  August  27, 1984,  the  State  of  Texas  filed 
a  Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Houston  District  O^ice 
of  Enforcement  issued  to  Houston  Oil  & 
Refining  Company  (Houston  Oil)  on  July  28, 
1984.  On  September  9. 1984,  Houston  Oil  of 
Houston.  Texas,  also  filed  a  Notice  of 
Objection  to  the  PRO.  In  the  PRO  the  Office 
of  Enforcement  found  that  during  the  period 
June  1979  through  August  198a  Houston  Oil 
charged  prices  in  excess  of  its  actual 
purchase  prices  in  violation  of  10  CFR 
212.186,  210.82(c)  and  205J02.  and  violated  10 
CFR  212.183  in  the  pricing  of  crude  oil. 
According  to  the  PRO.  the  violation  resulted 
in  $88,581,401.23  of  overcharges. 

Morion  Corporation,  Mobile,  Alabama, 
HRO~0246  Crude  Oil 
On  August  27, 1984.  the  State  of  Texas  filed 
a  Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Office  of  Special 
Counsel  of  the  Economic  Regulatory 
Administration  (ERA)  issued  to  Marion 
Corporation  on  May  24. 1984.  In  the  PRO.  the 
ERA  charges  the  firm  with  violations  during 
the  reporting  period  September  1979  throu^ 
December  1980  in  connection  with  the  fum's 
reporting  of  its  crude  oil  receipts  under  the 
Entitlements  Program,  10  CFR  211.87. 
According  to  the  PRO,  the  entitlements 
violation  amounted  to  $57,995,152  plus 
interest. 


United  Independent  Oil  Company  Tocoma, 
Washington.  Boise,  Idaho:  HRO-0249 
Crude  Oil 
On  August  27, 1984,  the  Attorney  General 
of  Texas,  P.O.  Box  12548,  Capitol  Station, 
Austin.  Texas  78711,  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  CMTice  of  Special  Counsel  of 
the  Economic  Regulatory  Administration 
(ERA)  issued  to  the  United  Independent  Oil 
Company  (United)  on  July  27, 1984.  On 
August  31. 1984.  United,  Post  Office  Box  2115, 
Tacoma,  Washington  98401,  also  filed  a 
Notice  of  Objection  to  the  Proposed  Remedial 
Order.  In  the  PRO  the  ERA  found  that  during 
May  1977,  United  violated  10  CFR  211.67 
(e)(2)  and  (e)(3)  in  connection  with  the 
reporting  of  its  crude  oil  receipts  and  runs  to 
stills  under  the  Elntitlements  Program. 
According  to  the  PRO  the  entitlements 
violation  resulted  in  $404,323.00  of 
overcharges. 
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ENVIRONIMENTAL  PROTECTION 
AGENCY  I 

[OPP-30245;  FRL-2675-31 

Certain  Companies;  Applications  to 
Register  Pesticide  Products;  NOR-AM 
Chemical  Co.,  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUiMMARY:  This  notice  announces 
receipt  of  applications  to  register  certain 
pesticide  products  containing  active 
ingredients  not  included  in  any 
previously  registered  products  and 
products  involving  a  changed  use 
pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

DATE:  Comment  by  October  26. 1984. 

ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30245)  and  the  file 
number,  attention  Product  Manager 
(PM)  named  in  each  application  at  the 
following  address:  Information  Services 
Section  (TS-757C),  Program 
Management  and  Support  Division. 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  D.C.  20460. 

In  person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
236,  CM«2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 


part  or  all  of  that  information  as 
■'Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTRACT: 

By  mail:  Registration  Division  (TS- 
767C).  Attn:  [Product  Manager  [PM) 
named  in  each  registration),  Office  of 
Pesticide  Programs.  401  M  St..  SW.. 
Washington.  DC.  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Pnxiuct  manager 

Office  location/ 
tetopfiooe  number 

...    . 

Addresa 

PM  17— r»nothy 

Rm  209.  CM#2 

EPA,  1921 

Gardrw. 

(703-567-2690). 

Jaftaraon  Davia 
Hwy -Artngton, 
VA  22202. 

PM21-Henry 

Rm  229.  CM#2 

Da 

Jacoby 

(703-557-1900) 

PW32— Auturo 

Rm  244  CM#2 

Do 

CaatiHo 

(703-557-3964) 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  and 
products  involving  a  changed  use 
pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  these  applications  does  not 
imply  a  decision  by  the  Agency  on  the 
applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  in  any 
Previously  Registered  Products 

1.  File  Symbol:  45639-OU.  Applicant: 
NOR-AM  Chemical  Co..  3509  Silverside 
Road..  PO  Box  7495,  Wilmington.  DE 
19803.  Product  name:  Prochloraz 
Technical.  Fungicide.  Active  ingredient: 
Prochloraz  (N-N  propyl-[2- 
(2,4,6.trichlorophenoxy)  ethyl]-l  H- 
imidazole-1-carboxamide)  95%. 
Proposed  classification/Use:  General. 
For  use  in  formulating  fungicides  only. 
■(PM  21) 

2.  File  Symbol:  39967-T.  Applicant: 
Mobay  Chemical  Corp.,  Penn-Lincoln 
Parkway  West,  Pittsburgh.  PA  15205. 
Product  name:  Preventol  A4-S. 
Fungicide.  Active  ingredient:  N.N- 
Dimethyl-Ar-phenyl-(/V- 
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fluorodichloromethylithio)  Sulfamide 
90%.  Proposed  classification/Use: 
General.  For  use  in  oil,  alkyd  and  resin 
based  paint  and  primer  formulations. 
(PM  21) 

3.  File  Symbol:  38906-RL.  Applicant: 
Glyco  Inc,  Williamsport,  PA  17701. 
Product  name:  Dantobrom  P. 
Disinfectant.  Active  ingredients:  1- 
Bromo-3-chioro-5,5-dimethyihydantoin 
60.0%,  l,3-dichloro-5,5- 
dimethylhydantoin  27.4%,  and  1,3- 
dichloro-5-ethyl-5-methylhydantoin 
10.6%.  Proposed  classification/Use: 
General.  For  use  in  swimming  pools. 
Type  registration:  Conditional.  (PM  32) 

II.  Products  Involving  a  Changed  Use 
Pattern 

File  Symbol:  50534-RLA.  Applicant: 
SDS  Biotech  Corp..  Animal  Health 
Business,  Painesville,  OH  44077.  Product 
name:  Extrin*  WP.  Insecticide.  Active 
ingredient:  Cyano  (3- 
phenoxyphenyl)methyl-4-chloro-alpha- 
(1-methylethyl)  benzeneacetate  13.9%. 
Proposed  classification/Use:  General. 
To  include  in  its  presently  registered  use 
new  use  for  agriculture  use  only.  Type 
registration;  Conditional.  (PM  17) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 


Registfa- 
tion  No. 


Product  namt 


134-47 

318-39 

352-334 

3j<f-J«3 

373-95 

410-72 

410-78 

541-190 

5'j-2n 

802-423 

602-472 

909-71 

1057-54 

1145-75 

1145-139 

1 1 57-32 

1157-40 

1266-119 

1748-92 

1748-94 

1990-440 

4959-31 

5535-84 

5748-3 

7150-5 

7246-7 

7790-1 

7943-13 

9129-4 

9313-21 


extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 
(Sec.  3(c)(4)  of  FIFRA.  as  amended) 

Dated;  September  4, 1984 

Douglas  D.  Campt. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
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IOPP-66112;  FRL-2674-2) 

Certain  Pesticide  Products;  intent  To 
Cancel  Registrations;  Hess  and  Clark. 
Inc.,  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


summary:  This  notice  lists  the  names  of 
firms  requesting  voluntary  cancellation 
of  registration  of  their  pesticide  products 
in  compliance  with  section  6(a)(1)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended. 
Distribution  or  sale  of  these  products 
after  the  effective  date  of  cancellation 
will  be  considered  a  violation  of  the  Act 
unless  continued  registation  is 
requested. 


EFFECTIVE  DATE:  October  26, 1984. 
AOOREM:  By  mail,  submit  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division  (TS- 
757C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  D.C.  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM»2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  t>e  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  Excluding 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
By  mail:  Lela  Sykes.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
D.C.  20460. 

Office  location  and  telephone  number 
Rm.  718C  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557-2126). 
SUPPLEMENTARY  INFORMATION:  EPA  has 

been  advised  by  the  following  firms  of 
their  intent  to  voluntarily  cancel 
registration  of  their  pesticide  products. 


Rsgstrant 


Hess  and  ClarV  New  Dry  Fly  KHIer ,  

Russell  s  Granular  Lawn  Fungicide „ 

Dij  Pom  Lonoax  G  Weed  Killef  Granules ~L™._! 

Du  Ponl  Londax  L  WeeO  MIer  Emulsrtvable  Liquid...___„_._I! 
ResK3e«  Direx  E  C 

Franklm  Kiizoi  Dwntectant  Iw  Farm  and  RancJi  Sanitation 

Franklm  Fly  Bart  

Purrtan  #2462   .'".'''"'"" 

LawrvAMaqic    D-KRAB-fl  Plus  Phte" Z..~_„ '. 

Millef  s  Kelmane-Diazinon  440      „ Jl."..~l 

Millef  s  Home  and  Patio  insecl  Spray „ _.... 

Cooke  Fly-No  Insect  Spray  Pressunred „ 

Mintol  XL  Fragranl  Mini  Disinlectart         

Bovinoi  Stock  Spray  wrtfi  Vapona  insectod* "~"~ 

Bovirvjl  Ciovap  _ ^  _ 

Moorman  $  Household  insect  Killer  ...„ „ 

Moorman  s  F^  Bait  __....„ 

Banls^  Lki„k3  Concentrated  Residual  insecticide. .-„_.„.„_. 

Certo*  P-40  Wood  Preserver _ _._..„„.. 

CenoK  P-5  Wood  Preserver ___.__. 

Woodlxiry  Back  Rut)ber      „ |„.|. 

Acidyne  __„.._„ „ .. 

Gro  Well  Ctirncfi  Bug  Killer  Oiazinon  Spray .~IZ 

Mot  Shot  Fly  Bait  „._ 

DI-BEX  For  Vetennary  Use  Only .„_. ]] 

Watcfi  Ready  To  Use  Roach  Spray _  ~ "" 

Kel-San  Big  K  Mini  Distnlectant     _. 

Lawn  Lite  Chinch  Bug  Control  _ -._.._______„„..___ _, 

Rasid-A<ide ... .,. " '~~ 

Ftose  Brake " 


Hess  a  CJark,  Inc  ,  7th  arxl  Orange  St»    Aa«ana.  OH  4480S 

Gerald  S  RuaaeH  2S-16  50th  St.,  Woodaada.  Long  M«id  NY  11377.. 
E  I  du  Pont  da  Namoun  «  Co..  Wilmnglorv  OE  186M.. 

do   

Residex  Corp    225  Termirtal  Ave    OarK  MJ  07068 

Frankhn  LaboraUnat  Inc.  PC  Box  668.  Amanto.  TX  79105 

00    

Puntan/Chorchitl  Chemical  Co  .  P  O   Box  2305  Stahon  D.  ADwita.  QA  30318.. 
Rockland  Chemical  Co..  Inc  .  P  O  Box  809  West  Catdwal.  NJ  07008 


The  Chaa.  H  Lilly  Co..  7737  NE  Killmgaworth.  Porflmt  OR  97210 ._ 

do 

Cooke  Latjoraiory  Product*.  25i6  South  Yates  Ave.  Commaroa.  CA  90040 

The  C  8  Doige  Co  ,  Weotport.  CT  06880  

Arrxxxj  Oil  Co    910  Sooth  Mchigan  Ave  .  Chicago.  IL  60680 

Amoco  ai  Co  .  200  East  Randolph  Or    Chicago  IL  60601 „ 

Moorman  Manutactunng  Co .  1 000  North  30lh  St   Oiar<cy  N.  62301 

...   do 

Maltar  Imamationl  Corp..  PC  Box  6099.  N«w  OnavN.  LA  701  uT'IZZZ 

Yor*  ChMncal  Co..  mc..  118  Fu«or  Ave..  Garden  CHy  Parti.  NY  11040 

do 


Famuana  t-iduetne*  inc  ,  P  O  Box  7305.  Kaneaa  Oty  MO  641 18       _... 

We«  Agro-Chemical  Inc .  P  O  Box  1386.  Shawnaa  Mrnon.  KS  66222 

J   »  L  Adikat.  inc  ,  182-12  830  Ave    Jamw».  NY  11423 

Conwood  Corp.  PO  Booi  217,  Mempha,  TN  38101 _ 

Amoo  Oug  Products  Co..  Inc.  P O   Box  10,  Nor«i  OMalad.  OH  44070 

Kemco  Chen»cal  Co..  313  mac  St,  Houaton.  TX  77009 

Kei-San  Products  Ca.  PO  Bo«  789.  KnoivMa.  TN  37916 

Kaaar  AgnoAural  ChemKals.  Proapect  Plam*  Rd..  Orartwy.  NJ  08612 

The  Sounand  Corp .  ChamKal  Division,  2841  Pierce  St.  Da«aa.  TX  75233.. 
Rose  CheriK*  Products  Inc..  P  0  Bo«  23375.  Columtwa.  OH  43223 


Jiiy  7  1970 
Oct  12.  1964 
Oct  24.  1967 
Nov   10,  1989. 
Nov   18,  1968. 
May  1.  1972 
Apr.  23.  1973 
Apr  8.  1968 
Oct  18.  1968 
Oct  27  1967 
Pab  '4.  1972 
Pab  25.  1969 
May  22.  1972 
June  4.  1962 
June  1   1973 
Mar   16.  1B70 
Oct  28.  1872 
S«p(  4.  1874 
May  18.  1967 
Sapl  6.  1967 
Jt«y  28.  1063 
June  18.  1969. 
Aug  29. 1972. 
Nov  4.  1957 
Dae  6.  1969. 
June  IB.  1966. 
Sapl  27.  1862. 
M^31.  1967 
Jiaial4.  1988. 
Mar  14.  1973. 
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ton  No. 


977».115 

9931-18 

1?310-2t 

18433-4 

38688-2 

45967-1 


Product  nsmo 


4- 


Registranl 


Dale  registered 


M-45Sevin  10  Oust  . 

StyPnyCo  A«-0-priane _ 

OiMe 

U.-7  Super  ftoaduH  Spiair 

D«*B*  SC 

K»A-.Rd«*  Pomktr 


RrversKJe  Chemical   Co     unit  ol   Terra   Southern  Corp .  PO.   Box    171367, 

Marnptw.  TN  36117 
Hanco  MwMitactunrtg  Co    mc.  PO  Box  4476.  Memphis  TN  38104 
Misco  International  Chemicals,  Inc,  1021  South  IMoei  Ave    Wheeling,  IL  60090 

Lee  CherT»cal  Corp    2600  Ta«  Ave    Orlando.  Fl  32804 

CH  Dexlw  Dwiswn.  The  Denier  Corp  ,  1  Elm  St    Windsor  Locks,  CT  060S6 

Pacitic  Research  Associates,  Inc..  524  Oakdale  Or .  Sierra  Madre.  CA  91024  .. 


June  19,  1968 

Apr  7.  1976 
Jan  20.  1983 
tttt   4,  1975 
Feb  10,  1978. 
Aug  11,  1981 


The  Agency  has  agreed  that  each 
cancellation  shall  be  effective  October 
26, 1984,  unless  within  this  time  the 
registrant,  or  other  interested  person 
with  the  concurrence  of  the  registrant, 
requests  that  the  registration  be 
continued  in  effect.  The  registrants  were 
notified  by  certified  mail  of  this  action. 

The  Agency  has  determined  that  the 
sale  and  distribution  of  these  products 
produced  on  or  before  the  effective  date 
of  cancellation  may  legally  continue  in 
commerce  until  the  supply  is  exhausted, 
or  for  one  year  after  the  effective  date  of 
cancellation,  whichever  is  earlier 
provided  that  the  use  of  these  products 
is  consistent  with  the  label  and  labeling 
registered  with  EPA.  Furthermore,  the 
sale  and  use  of  existing  stocks  have 
been  determined  to  be  consistent  with 
the  purposes  of  FIFRA  as  amended.  Sale 
or  distribution  of  any  quantity  of  any  of 
these  products  produced  after  the 
effective  date  of  cancellation  will  be 
considered  to  be  a  violation  of  the  Act. 

Requests  that  the  registration  of  these 
products  be  continued  may  be  submitted 
in  triplicate  to  the  Process  Coordination 
Branch,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  D.C.  20460. 

Comments  may  be  filed  regarding  this 
notice.  Written  comments  should  bear  a 
notation  indicating  the  document  control 
number  "lOPP-66112)"  and  the  specific 
registration  number.  Any  comments 
filed  regarding  this  notice  will  be 
available  for  public  inspection  in  Rm. 
236.  CM^2,  at  the  above  address  from 
8:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

(Sec.  6(a)(1)  of  FIFRA  as  amended.  86  Stat 
973.  89  Stat.  (751),  7  U.S.C.  136)) 

Dated:  September  8, 1984. 
Stev«n  Schaizow, 
Director.  Office  of  Pesticide  Programs. 

IFK  Doc  84-24915  Filed  9-2S-84:  8:45  am| 
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[OPP-18065a;  FRL-2675-2) 

Emergency  Exemptions;  California 
Department  of  Food  and  Agricutture 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  10  States  listed  below, 
during  the  period  of  June  22, 1984  to  July 
31, 1984.  Also  listed  are  eight  crisis 
exemptions  initiated  by  seven  States. 
These  exemptions  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  Hsted  below 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  specific  and  crisis  exemption 
for  the  name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people. 

By  mail:  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  716,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557-1192). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  California  Department  of  Food  and 
Agriculture  for  the  use  of 
methamidophoB  on  safflowers  to  control 
beet  armyworm.  yellow-striped 
armyworm  and  lygus  bugs;  July  19,  1984 
to  May  31. 1985.  (Gene  Asbury) 

2.  Colorado  Department  of  Agriculture 
for  the  use  of  methidathion  on  field  corn 
to  control  Banks  grass  mites  and  two- 
spotted  spider  mites;  July  16. 1984  to 
September  1,  1964.  (Jim  Tompkins) 

3.  Minnesota  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
sunflowers  to  control  cutworms, 
sunflower  beetles,  banded  sunflower 
moths,  sunflower  moths  and  seed 
weevils;  July  22, 1984  to  August  31, 1984. 
Minnesota  had  initiated  a  crisis 
exemption  for  this  use.  (Jack  E. 
Housenger) 

4.  Mississippi  Department  of 
Agriculture  for  the  use  of  benomyl  on 
grain  sorghum  to  control  fusarium  head 
mold;  July  31, 1984  to  September  30, 
1984.  EPA  completed  a  rebuttable 
presumption  against  registration  (RPAR) 
on  this  chemical;  the  final  determination 


was  published  in  the  Federal  Register  of 
October  20.  1982  (47  FR  46747).  (Jack  E. 
Housenger) 

5.  Missouri  Department  of  Agriculture 
for  the  use  of  methiocarb  on  wine  grapes 
to  control  depredating  birds;  June  22, 
1984  to  November  30, 1984.  (Gene 
Asbury) 

6.  Nebraska  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
potatoes  to  control  annual  grasses;  July 
12,  1984  to  August  31, 1984.  (Libby 
Welch) 

7.  New  Jersey  Department  of 
Environmental  Conservation  for  the  use 
of  sethoxydim  on  cabbage,  cantaloupes, 
cucumbers,  and  lettuce  to  control  large 
crabgrass,  fall  panicum,  barnyardgrass 
and  foxtail  spp.;  July  16, 1974  to  October 
1, 1984.  New  jersey  had  initiated  a  crisis 
exemption  for  this  use  except  lettuce. 
(Jack  E.  Housenger) 

8.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
methiocarb  on  wine  grapes  to  control 
bird  depredation;  July  6, 1984  to 
November  30, 1984.  (Gene  Asbury) 

9.  New  Mexico  Department  of 
Agriculture  for  the  use  of 
monocrotophos  on  field  com  and  corn 
grown  for  seed  to  control  Banks  grass 
mite;  July  6, 1984  to  October  31, 1984. 

10.  Oklahoma  Department  of 
Agriculture  for  the  use  of 
monocrotophos  on  field  corn  and  com 
grown  for  seed  to  control  Banks  grass 
mite;  July  6. 1984  to  August  31. 1984. 
(Libby  Welch) 

11.  Texas  Department  of  Agriculture 
for  the  use  of  monocrotophos  on  field 
corn  and  corn  grown  for  seed  to  control 
Banks  grass  mite;  July  6, 1984  to 
November  30. 1984.  Texas  had  initated  a 
crisis  exemption  for  this  use.  (Libby 
Welch) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  on  June  26, 1984.  for  the 
use  of  anilazine  on  watercress  to  control 
leaf  spot.  Since  it  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days.  Alabama  has  requested  a 
specific  exemption  to  continue  it.  The 
need  for  this  program  is  expected  to  last 
until  October  31. 1984.  (Libby  Welch) 

2.  Arkansas  State  Plant  Board  on  July 
26, 1984.  for  the  use  of  methiocarb  on 


Federal  RegUter  /  Vol.  49.  No.  188  /  Wednesday.  September  26.  1964  /  Noticw 


S7MS 


wine  grapes  to  control  depredating 
birds.  The  need  for  this  program  has 
ended.  (Gene  Asbury) 

3.  California  Department  of  Food  and 
Agriculture  on  July  30. 1984.  for  the  use 
of  carbaryl  on  home  garden  crops  to 
control  Japanese  beetles  and  gypsy 
moths.  Since  it  was  anticipated  that  this 
program  would  be  needed  for  more  than 
15  days.  California  has  requested  a 
specific  exemption  to  continue  it.  The 
need  for  this  program  is  expected  to  last 
until  July  30, 1985.  (Jim  Tompkins) 

4.  Michigan  Department  of  Agriculture 
on  June  25, 1984,  for  the  use  of 
sethoxydim  on  onions  to  control  weeds. 
The  need  for  this  program  has  ended. 
(Gene  Asbury) 

5.  Michigan  Department  of  Agriculture 
on  June  25. 1984,  for  the  use  of  fluazifop- 
butyl  on  onions  to  control  weeds.  The 
need  for  this  program  has  ended.  (Gene 
Asbury) 

6.  New  Mexico  Department  of 
Agriculture  on  July  3. 1984.  for  the  use  of 
sodium  chlorate  as  a  dessicant  on 
wheat.  The  need  for  this  program  has 
ended.  (Jim  Tompkins) 

7.  Texas  Department  of  Agriculture  on 
June  29, 1984,  for  the  use  of  sodium 
chlorate  as  a  dessicant  on  wheat  The 
need  for  this  program  has  ended.  (Jim 
Tompkins) 

8.  Wisconsin  Department  of 
Agriculture,  Trade  and  Consumer 
Protection  on  July  3, 1984.  for  the  use  of 
mancozeb  on  wild  rice  to  control  brown 
spot.  Since  it  was  anticipated  that  this 
program  would  be  needed  for  more  than 
15  days,  Wisconsin  has  requested  a 
specific  exemption  to  continue  it.  The 
need  for  this  program  is  expected  to  last 
until  September  30, 1984.  (Jim  Tompkins) 

(Sec.  18,  as  amended,  92  Stat.  819  (7  U.S.C. 
136)1 

Dated:  September  4. 1984 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

|FR  Doc.  »4-24«e  Filed  B-2S-M:  fcM  ami 
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(OPP-50619A  FRL-2675-4] 

Issuance  of  an  Experimental  Use 
Permit,  Zoecon  Industries;  Correction 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice;  correction. 


SUMMARY:  This  notice  corrects  an 
experimental  use  permit,  issued  to 
Zoecon  Industries,  No.  2724-EUP-39, 
that  was  published  in  the  Federal 
Register  of  June  29, 1984  (49  FR  26805). 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  George  LaRocca.  Product 
Manager  (PM)  15,  Registration  Division 


(TS-767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  204.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557-2400). 

SUPPLEMCNTARV  MFOMHATION:  In  FR 
Doc.  84-17370.  appearing  at  page  26805 
in  the  Federal  Register  of  June  29. 1984. 
EPA  issued  an  experimental  use  pennit 
to  Zoecon  Industries.  Various  data  were 
incorrectly  listed.  The  EUP  is  corrected 
to  read  as  follows: 

2724-EUP-39 

Issuance.  Zoecon  Industries,  12200 
Denton  Drive.  Dallas,  TX  75234.  This 
experimental  use  permit  allows  the  use 
of  50  pounds  of  the  insecticide  N- 
(mercaptomethyl)phthalimide  S-(0.0- 
dimethylphosphorodithioate)  in  ear  tags 
on  beef  cattle  to  evaluate  the  control  of 
Gulf  Coast  ticks,  face  flies,  hom  flies, 
spinose  ear  ticks,  and  stable  flies.  A 
total  of  5.000  head  of  cattle  are  involved: 
the  program  is  authorized  only  in  the 
States  of  California.  Florida.  Indiana, 
Kentucky.  Mississippi,  New  Mexico, 
Oklahoma,  Pennsylvania,  and  Texas. 
The  experimental  use  permit  is  effective 
from  May  25. 1984  to  May  25, 1986.  A 
permanent  tolerance  for  residues  of  the 
active  ingredient  in  or  on  cattle  has  been 
established  (40  CFR  180.261). 

Dated:  September  7, 1984. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|n<  Doc  M-Mies  FUkI  9-ti.ti.  *:*S  m\ 
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[OPP-30000/41] 

Unuron;  Special  Review  of  Certain 
Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  Notice  announces  that 
EPA  is  initiating  a  Special  Review  of  all 
pesticide  products  containing  the  active 
ingredient  linuron  [3-(3,4- 
dicholorophenyl)-l-methoxy-l- 
methylureaj.  EPA  has  determined  that 
linuron  is  oncogenic  in  rats  and  mice 
and  meets  or  exceeds  the  risk  criterion 
as  described  in  40  CFR  162.11. 
Accordingly,  a  Special  Review  of 
products  containing  linuron  is 
appropriate  to  determine  whether 
registration  of  these  products  should  be 
permitted  to  continue  and,  if  so,  under 
what  terms  and  conditions.  During  the 
Special  Review  process,  EPA  will 
carefully  examine  the  risks  and  benefits 
of  using  linuron  products  and  will 


determine  die  necessity  for  regulatory 
actions. 

DATE:  Comments,  evidence  to  rebut  the 
presumption  in  this  Notice,  and  other 
relevant  information  must  be  received 
on  or  before  November  13, 1964. 
AnowKW;  Written  comments  identified 
as  "OPP-30000/41."  by  mail  ta 

Information  Services  Section.  Program 
Management  and  Support  Divisioo 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington. 
D.C.  20460 

In  person,  bring  comments  to:  Rm.  236, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marffing  uty 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  fordi  in  40  CFR  Part  2.  A 
copy  of  the  comment  containing 
material  claimed  to  CBI  must  be 
submitted  with  the  CBI  portions  dieted 
for  inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Room  236  at  the 
address  given  above,  from  8  ajn.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

TOR  FURTHCR  ■^OWMATIOW  CONTACT: 

By  mail:  Ingrid  M.  Sunzanauer, 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  SL.  SW., 
Washington.  D.C  20460. 

O^ce  location  and  telephone  number 
Rm.  717.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557-7400). 
suppixmcntarvjnfohmation:  The  term 
"Special  Review"  is  the  name  now  being 
used  by  EPA  for  the  process  previously 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR)  process. 
Modifications  in  the  process  will  be 
proposed  in  regulations  in  the  near 
future.  Until  other  applicable  final 
regulations  are  adopted,  the  present 
Special  Review  will  adhere  to  RPAR 
procedures  now  in  effect  and  set  forth  in 
40  CFR  162.11. 

EPA  has  determined  that  a  Special 
Review  will  be  conducted  for  all 
pesticide  products  containing  linuron  as 
an  active  ingredient  EPA  has  also    - 
determined  that  data  necessary  to  refine 
the  Agency's  risk  assessment  must  be 
developed  on  an  accelerated  basis,  and 
that  interim  precautionary  labeling  is 
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required  to  reduce  risk  during  the 
Special  Review  process. 

Issuance  of  this  Notice  means  that 
potential  hazards  associated  with  the 
use  of  linuron  have  been  identified. 
These  hazards  will  be  examined  further 
to  determine  the  nature  and  extent  of 
the  risk,  and  considering  the  benefits  of 
linuron,  whether  such  risks  pose  an 
unreasonable  adverse  effect. 

A  document  entitled  "Guidance  for 
the  Interim  Registration  of  Pesticide 
Products  Containing  Linuron"  (Guidance 
Document]  has  been  issued.  (This 
document  is  also  referred  to  as  a 
Registration  Standard.)  The  Guidance 
Document  is  available  to  the  public  from 
the  above-identified  contact  person. 
This  document  explains  the  basis  of 
EPA's  decision  to  start  a  Special  Review 
and  also  contains  references, 
background  information,  data 
requirements,  and  other  information 
pertinent  to  the  continued  registration  of 
pesticides  containing  linuron. 

L  Initiation  of  a  Special  Review 

A.  General 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  (7  U.S.C. 
136  et  seq.].  Before  a  product  will  be 
registered,  it  must  be  shown  that  it  can 
be  used  without  "unreasonable  adverse 
effects  on  the  environment"  (FIFRA 
section  3(c)(5)),  that  is  without  causing 
"any  unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide."  (FIFRA  Section  2{bb)).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is  on  the 
proponent  of  initial  or  continued 
registration.  If  at  any  time  the  Agency 
determines  that  a  pesticide  no  longer 
meets  this  standard  of  registration,  then 
the  Administrator  may  cancel  the 
registration  under  section  6  of  FIFRA. 

The  Agency  has  created  an 
administrative  process  for  fully 
evaluating  whether  a  pesticide  may  no 
longer  satisfy  the  statutory  standard  for 
registration.  This  Special  Review 
(RPAR)  process  provides  an  informal 
procedure  through  which  EPA  may 
gather  and  evaluate  information  about 
the  risks  and  benefits  of  a  pesticide's 
use.  It  also  provides  a  means  by  which 
interested  members  of  the  public  may 
comment  on  and  participate  in  EPA's 
decision  making  process.  The 
regulations  governing  this  process  are 
set  forth  at  40  CFR  162.11. 

A  Special  Review  (RPAR)  is  begun 
when  EPA  determines  that  a  pesticide 


meets  or  exceeds  one  or  more  of  the  risk 
criteria  set  out  in  the  regulations  (40 
CFR  162.11(a)(3)).  The  Agency 
announces  its  commencement  of  the 
Special  Review  by  issuing  a  notice  of 
determination  for  pubUcation  in  the 
Fedaral  Register,  which  is  also  called  a 
Position  Document  (PD)  1.  In  addition, 
registrants  of  affected  products  will 
receive  notice  by  certified  mail. 
Registrants  and  other  interested  persons 
are  invited  to  scrutinize  the  basis  for  the 
Agency's  decision  to  initiate  the  Special 
Review  and  may  submit  data  and 
information  to  show  that  the  Agency's 
determination  of  risk  was  in  error. 
Registrants  and  users  may  also  suggest 
methods  to  reduce  risks  of  use  of  the 
pesticide  to  acceptable  levels.  In 
addition  to  addressing  risk  issues, 
commenters  are  encouraged  to  submit 
evidence  and  discussions  of  the  biologic, 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide. 

Following  the  initiation  of  the  Special 
Review,  the  pesticide  use  or  uses  of 
concern  will  enter  the  public 
participation  stage  of  the  Special 
Review  process.  Registrants  and 
interested  members  of  the  public  may 
submit  written  comments,  information, 
or  request  public  discussions  on  the 
Agency's  proposed  actions  and/or  other 
proposals  for  additional  or  alternative 
actions.  Registrants  may  submit 
information  indicating  that  linuron  does 
not  pose  a  health  risk  to  man  or  the 
environment  and/or  that  the  benefits 
exceed  the  risks  associated  with  linuron 
use.  Interested  members  of  the  public 
may  submit  informatioR  concerning  the 
risks  and  benefits  associated  with  the 
use  of  linuron.  The  public  participation 
stage  is  described  in  more  detail  in  Unit 
V. 

If  risk  issues  are  not  satisfactorily 
resolved,  EPA  will  proceed  to  evaluate 
the  risks  and  benefits  of  linuron  and  to 
propose  actions  in  PD  2/3  to  reduce  the 
risks.  After  obtaining  comments  from 
the  Scientific  Advisory  Panel,  the 
Secretary  of  Agriculture,  registrants,  and 
the  public  of  the  PD  2/3,  EPD  will  issue 
a  PD  4  containing  EPA's  final  regulatory 
position.  If  EPA  determines  that  the 
risks  of  use  exceed  the  benefits,  EPA 
will  issue  a  notice  of  intent  to  cancel  the 
registration  of  products  intended  for 
such  use.  The  notice  may  propose 
cancellation  or  identify  for  specific  uses 
certain  changes  in  the  composition, 
packaging,  application  methods  and/or 
labeling  of  the  product  which  would 
reduce  the  risks  to  acceptable  levels. 

A  notice  initiating  a  Special  Review  is 
not  a  notice  of  intent  to  cancel  the 
registration  of  a  pesticide,  and  a  Special 
Review  may  or  may  not  lead  to 


cancellation.  A  notice  initiating  a 
Special  Review  is  an  announcement  of 
EPA's  concern  about  the  safety  of  a 
pesticide's  use,  and  only  after  carefully 
considering  the  risks  and  benefits  of  a 
pesticide  and  determining  that  the 
pesticide  will  cause  unreasonable 
adverse  effects  on  man  or  on  the 
environment,  will  EPA  issue  a  notice  of 
intent  to  cancel. 

B.  Presumption 

EPA  has  determined  that  the  use  of 
pesticide  products  containing  linuron 
has  exceeded  the  risk  criteria  in  40  CFR 
162.11(a)(3)(ii)(A).  That  section  provides 
that  a  Special  Review  (RPAR)  shall  be 
conducted  if  the  use  of  a  pesticide 
"induces  oncogenic  effects  in 
experimental  mammalian  species  or  in 
man  as  a  result  of  oral,  inhalation  or 
dermal  exposure.  .  .  ."  On  the  basis  of 
the  scientific  studies  and  information 
summarized  in  the  Guidance  Document, 
EPA  has  concluded  that  linuron  has 
exceeded  this  risk  criterion. 

Spacifically,  data  indicate  that  linuron 
induces  dose-related  tumors  in  rats.  In  a 
2-year  study  male  rats  developed 
interstitial  cell  testicular  adenomas.  The 
frequency  of  these  adenomas  increased 
with  the  dose,  and  the  increase  was 
statistically  significant  for  the  two 
higher  dose  groups.  Information  was 
insufficient  to  indicate  the  extent  that 
these  tumors  might  be  related  to 
endocrine  changes. 

The  2-year  study  mouse  showed  a 
statistically  significant  increase  in 
hepatocellular  adenomas  in  the  highest 
dose  group  for  female  mice,  but  only 
borderline  statistically  significant 
hepatocellular  adenomas  for  male  mice 
and  only  for  the  lowest  dose  group. 

The  Agency  used  the  multi-stage 
model  to  calculate  a  preliminary  risk 
analysis  based  on  the  rat  study.  This 
study  was  used  as  a  basis  for  the  risk 
calculations  because  it  contained  the 
most  sensitive  and  the  most  definitive 
dose-related  increase  in  tumors. 

The  Agency  calculated  three 
estimates  for  the  potential  dietary 
exposure  of  linuron.  These  dietary 
estimates  assume  a  uniform  distribution 
of  treated  crops  among  the  U.S. 
population  and  an  average  daily 
consumption  of  those  crops  by 
individuals.  Although  an  individual's 
exposure  could  vary  considerably 
depending  upon  eating  habits  and 
geographic  location,  the  values  are 
considered  representative  for  the  total 
U.S.  population  over  a  lifetime. 

The  first  estimate  was  based  on  the 
tolerances  and  assumed  that  residues 
are  at  100  percent  of  these  levels. 
Tolerances  are  the  maximum  residue 
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levels  permitted  on  crops  by  the  Agency. 
The  second  estimate  used  the  maximum 
residues  expected  and  is  based  on 
actual  residue  levels  found  in  the  field. 
The  third  estimate  was  based  on  the 
maximum  residue  expected  multiplied 
by  a  rough  estimate  of  percent  crop 
treated.  This  resulted  in  giving  a  more 
realistic  estimate  of  the  residues  which 
may  reach  humans  through  the  diet.  This 
estimate  resulted  in  a  dietary  risk  of  2 
X  10-',  which  the  Agency  has 
determined  is  significant.  The  foliowmg 
Table  1  presents  the  results  from  all 
three  estimates; 

Table  1  — Owcogenic  Risk  From  Dietary 
Exposure  To  Lwuron 


AssuinpBoo 

TMHC' 
(MM- 
gnm 
per 
day) 

Risk 

100  Dct  totetancB. 

MRE' 

a3248 

0.0790 
0  0007 

1X10' 
4x10 -• 
2x10 -• 

MRE  '  -  pareani  ot  crop  ItmIM 

'  Theoretical  maximum  residue  contntHjtion 
*  Maximufn  rawkia  axpacKd. 

The  Agency  is  aware  that  dietary 
exposure  through  water  contamination 
IS  possible.  Limited  monitoring  data 
collected  in  1983  in  northwestern  Ohio 
shows  the  presence  of  linuron  at  low 
levels  in  surface  and  tap  water. 
However,  additional  data  are  needed  to 
assess  the  potential  exposure  and  risk 
from  linuron  in  drinking  water.  The 
Agency  will  assess  this  issue  during  the 
Special  Review. 


Non-dietary  risk  was  also  calculated. 
The  Agency  limited  the  non-dietary 
exposure  analysis  for  linuron  to  the 
major  use  site,  soybeans.  To  estimate 
exposure,  the  Agency  used  a  surrogate 
study  from  Monsanto  Company,  which 
was  ba,sed  on  alachlor  application  to 
soybeans.  The  type  of  formulation  and 
method  of  application  of  alachlor  are  the 
same  as  for  linuron.  Tlius,  the  surrogate 
study  should  provide  adequate 
information  to  assess  applicator 
exposure  for  hnuron.  The  application 
rate  for  linuron  is  one  fourth  the  rate  of 
alachlor  in  all  formulations  for  soybean 
application. 

The  Agency  used  the  following 
assumption  to  estimate  linuron  exposure 
to  a  soybean  farmer.  Potential  exposure 
for  a  farmer  as  an  applicator,  mixer/ 
loader,  or  both  were  calculated.  Use  by 
commercial  applicators  was  not 
included. 

(1)  The  farmer  is  a  70-kg  man, 

(2)  As  an  applicator,  the  farmer  may 
treat  a  lOO-acre  plot  per  day  and  may 
treat  up  to  600  acres  per  year. 
Consequently,  he  may  be  exposed  to 
linuron  from  1  to  6  days  per  year. 

(3)  As  a  mixer/loader,  the  fanner  may 
be  exposed  for  approximately  15 
minutes  per  tank  and  may  be  expected 
to  load  five  tanks  per  day  for  100  acres. 

(4)  Respiratory  exposure  is  not 
estimated  because  the  values  calculated 
for  the  inhalation  exposure  for  alachlor 
are  statistically  insignificant  compared 
to  those  for  dermal  exposure  values. 


(5)  The  Agency  assumes  a  t4fetiine 
exposure  of  30  workmg  years. 

[6)  in  the  absence  of  data,  the  Agency 
assumeft  100  pereenl  dermal  penetration. 

The  Agency  calculated  three  exposure 
estimates.  The  first  estimate  represents 
maximum  exposure  because  it  assumes 
the  farmer  is  not  wearing  protective 
clothing.  In  the  surrogate  data,  dermal 
exposure  was  assessed  by  measuring 
alachlor  residues  on-  gloves  or  gauze 
pads. 

The  second  estimate  assumes  the 
farmer  is  wearing  protective  clothing, 
including  rubber  gloves  and  one-piece 
coveralls.  The  Agency  assumes  the 
protective  clothing  reduces  exposure  80 
percent.  Some  pesticide  will  still  filter  in 
around  the  edges  of  the  collar,  cufts,  and 
hems.  Based  on  the  surrogale  data,  the 
gloves  are  assumed  to  reduce  expomtre 
97  percent.  Exposure  to  nnprotected 
areas  such  as  face,  beck  of  the  neck, 
front  of  the  neck,  and  "V*  of  the  chest 
will  also  resuh. 

The  third  estimate  assumes  the  farmer 
is  wearing  protective  clothing  as  in  the 
second  estiinate,  but  that  none  of  the 
pesticide  filters  in.  It  is  assuaied  that 
those  areas  proiected  by  tke  clothing 
have  100  percent  protectioa  Howcvar. 
exposure  to  the  unprotected  areas  still 
results. 

The  three  apphcator  exposure 
estimates  are  presented  in  the  following 
Table.  2: 


Table  2  -Linuron  Dermal  Exposure  pqr  a  Farmer  During  Grouno  Appucation  to  Soybeans 


Esuinata 


Isl  estimate 
Muer/loadar 

Appiicaiof 

Combirwd ' 

2a  estimaw 
Mwer/ioadar 

Appiicalof 

Comtxnad  ' 

3<3  estimate 
Maar/LoadBc 

Applicator 

Comtxned' 


Units 
mo/kg 


tng/hr 


mg/k)}/ 


Annual  moamim  i  Aima^i  «■%  ■»oai— '  (M^i/ 
"*'*"'"        day      I     loSda|ia/yr»     ) , 


0.21 
0.007 


0.QM 
0.0013 


OJ0068 
0.00015 


ei 

0.4S 


7 
0il84 


1.7 
0.0087 


aes 

0.0004 


aio 

0.0012 


0i)2S 
000014 


0.0093 
0.00032 


o.eoti 

0.000099 


0.00026 


i.ose 

0.032 

loee 

012 


1 

6.336 
0  032— 

0102 
1.08»- 

6.S2fl 


0.12— 

]  0.72 

0  0058      0  0050— 
0.036 


013 


0  13 


078 


0030  0.030— 

0  18 
00000068     0  00066  {Q  00068— 

I  °-°*** 
1  0.03         [      0  03— 

0  18 


2Jx10-» 

1.7X10-' 

ssxio-* 

SS^KT* 

3.0x10-' 

1  e..io  • 

3Jx  «-• 

2.0  A  10- • 

iaxi«-« 

».9j<18-* 

3ix10-« 

21»10-» 

81x10-* 

4Sx10-* 

1.8X10-* 

1.1  X  TO"* 

83»10-* 

5.0x10-* 

'  (Applicator  rng/ko/day)  >  (moMr.'loaaars  mg/kg/aay) 

'i^nS2.S^r^'^3S'Ur'  '  '°°''"'  P^  P*  *•>  •"«  "«>  >-»'  *  tc  60C  aa«  par  y,»    Cor»«,»nfly    h.  may  be  «po.«J  10  l««x,  *w«  i   to  6  day. 


Using  the  multi-stage  model,  the 
Agency  calculated  the  non-dietary 
oncogenic  risk  to  farmers  applymg 
linuron.  This  model  is  a  statistical 


means  to  estimate  the  potential  lifetime 
risk.  The  figures  resulting  from  the 
model  vary  slightly  from  those  in  the 
Guidance  Document  because  they 


incorporate  the  label  changes 
concerning  protective  clothing  required 
by  that  document.  The  oncogenic  risk  to 
a  farmer  applying  hnuron  to  soybeans 
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using  ground  application  is  presented  in 
the  following  Table  3: 

Table  3— Oncogenic  Risk  to  a  Farmer  Ap- 
plying Ljnuron  to  Soybeans  Using 
Ground  Application 


Eslmale 

Rate  (1 

day  per 

year) 

Rnk  (6 

days  per 

year) 

isi  estmale: 

MBter  /  loader _ 

<x10-« 
1x10' 
4x10  • 

5x10' 
2x10' 
5x10  ' 

1x10' 
3x10' 
1»10  » 

2x10  • 
7x10' 
3x10' 

3x10' 
1x10  ' 
3x10  • 

7x10  • 
2x10' 

7  j<  10'* 

Appkcator  ... 

ConOmed  ._ 

2d  esumale: 

Muer/lo«laf _„    .     ._ 

^0(*Ka>oi 

Comt»n«l 

3d  estmair 

Mixiir/IOKHf                 _ 

Applicaloc     ..                     .„ _. .. 

Comemed    

In  the  Guidance  Document  the  Agency 
determined  the  most  reasonable 
estimate  to  be  the  first  one,  in  which  the 
farmer  does  not  wear  protective 
clothing.  However,  in  the  Guidance 
Document  the  Agency  required 
registrants  to  revise  labeling  for  all  uses 
to  include  protective  clothing.  Thus,  the 
most  reasonable  estimate  for  exposure 
to  linuron  assumes  applicators  are 
wearing  protective  clothing.  Since 
linuron  will  likely  filter  in  around  the 
edges  of  the  collar,  cuffs,  hem,  and  tops 
of  the  gloves,  the  second  estimate  is  the 
most  realistic  one.  In  addition,  it  is  likely 
that  a  farmer  will  mix,  load,  and  apply 
linuron.  This  results  in  a  risk  of  5  x  10* 
to  3  X  10"*.  The  Agency  has  determined 
that  this  risk  is  significant. 

Because  of  the  Agency's  concerns,  the 
Guidance  Document  also  required 
registrants  to  change  labeling  to  include 
a  warning  statement  that  linuron  causes 
tumors  in  laboratory  animals,  and  to 
indicate  that  linuron's  classification  is 
changed  to  "restricted  use. "  Under 
section  4  of  FIFRA  this  means  that  only 
certified  applicators  trained  for  and 
familiar  with  pesticide  use,  or  persons 
under  their  direct  supervision,  will  be 
able  to  use  linuron.  This  restricted  use 
classification  applies  to  all  use  patterns 
and  application  techniques. 

The  Guidance  Document  requires 
registrants  to  submit  approximately  50 
studies  which  will  be  used  to  refine  the 
Agency's  risk  analysis.  Included  are 
toxicology,  residue  chemistry  and 
applicator  exposure  studies,  as  well  as 
environmental  fate  and  product 
chemistry  studies  needed  to 
characterize  the  potential  for  linuron  to 
contaminate  water.  EPA  is  requiring  that 
these  studies  be  conducted  within  6 
months  to  2  years,  depending  on  the  test. 
Most  are  due  within  one  year  or  less 
and  will  be  included  in  PD  2/3.  Once  the 
comments  to  the  PD  2/3  have  been 
analyzed.  EPA  will  determine  whether 


to  delay  the  PD  4  to  include  the  results 
from  the  longer  term  studies.  Studies  not 
included  in  the  PD  4  would  be  reviewed 
when  they  are  submitted  and  any 
necessary  changes  to  the  Agency's 
regulatory  position  would  be  proposed, 
if  appropriate. 

As  discussed  in  the  Guidance 
Document,  all  currently  registered 
products  will  remain  registered  while 
the  Special  Review  is  in  progress.  Thus, 
the  Agency  is  deferring  final  decisions 
on  the  reregistration  of  any  products 
containing  linuron  as  a  sole  active 
ingredient  until  the  Agency  concludes 
the  Special  Review.  The  Agency  will  not 
register  any  new  uses  of  linuron  until 
the  Special  Review  is  completed.  The 
Agency  will  also  not  consider  approving 
the  pending  requests  for  tolerances  for 
linuron  on  sugar  and  lettuce  or  issue  any 
new  tolerances  during  the  Special 
Review. 

C.  Rebuttal  Criteria 

All  registrants,  applicants  for 
registration,  and  other  interested 
members  of  the  public  are  invited  to 
submit  evidence  either  to  support  or  to 
rebut  the  presumption  that  linuron 
causes  oncogenic  effects  in  rats  and 
may  cause  such  effects  in  humans. 
Under  40  CFR  162.11(a)(4)(iii)  the 
presumption  initfating  a  Special  Review 
must  be  rebutted  by  proving,  in  the  case 
of  acute  and  chronic  toxicity  criteria, 
"that  the  determination  by  the  Agency 
that  the  pesticide  meets  or  exceeds  any 
of  the  criteria  for  risk  was  in  error," 

D.  Benefits  Information 

The  Agency  will  perform  a  benefits 
analysis  for  linuron  during  Special 
Review.  The  following  information 
briefly  summarizes  the  benefits  of 
linuron. 

E.  I.  duPont  de  Nemours.  Inc.  is  the 
major  producer  of  the  technical  product. 
Griffin  Corporation  and  Drexel 
Chemical  Company  currently  hold  the 
other  technical  registrations.  Estimates 
of  domestic  production  are  considered 
trade  secret  or  proprietary  under  section 
10  of  FIFRA. 

Linuron  is  a  herbicide  used  mainly  on 
soybeans,  but  is  also  federally 
registered  for  use  on  carrots,  celery, 
asparagus,  com  (field  and  sweet), 
cotton,  parsnips,  potatoes,  sorghum,  and 
winter  wheat.  Registered  non-food  sites 
include  golf  course  fairways,  golf  tee 
areas,  sod  fields,  fencerows,  highway 
rights-of-way.  streets,  alleys,  and  vacant 
lots.  Linuron  is  currently  used  in 
Michigan,  under  a  State  local  need 
registration,  for  weed  control  in  hybrid 
poplar  plantings.  In  1982,  a  FIFRA 
section  18  emergency  exemption  was 
granted  to  the  State  of  Massachusetts 


for  use  of  linuron  on  300  acres  of  dry 
bulb  onions  to  control  galinsoga  and 
other  broadleaf  weeds. 

None  of  the  alternative  soybean 
herbicides  for  linuron  control  the  same 
spectrum  of  weeds.  If  linuron  is  not  used 
in  certain  situations,  it  is  claimed  that 
certain  weeds  may  not  be  controlled  or 
more  than  one  alternative  may  be 
needed  to  obtain  equal  control. 
Treatment  costs  may  increase,  if  linuron 
is  not  available. 

The  most  used  alternative  to  linuron 
on  soybeans  is  the  triazine  herbicide, 
metribuzin.  The  cost  per  acre  for 
metribuzin  is  nearly  the  same.  It  is 
claimed  that  linuron  is  very  effective  on 
weeds  in  sandy  and  sandy  loam  soil 
with  less  thn  2  percent  organic  matter, 
while  metribuzin  is  restricted  from  use 
on  such  soils.  Metribuzin  may  also  not 
be  used  on  certain  verities  of  soybens. 
In  addition  it  is  claimed  that  linuron  will 
control  the  triazine-resistant  weeds 
pigweed  and  lambsquarter. 

The  seond  most  used  alternative  to 
linuron  on  soybeans  is  bentazon.  The 
cost  per  treated  acre  is  approximately  52 
percent  higher  than  linuron.  Acifluorfen 
is  another  alternative  which  costs 
approximately  24  percent  more  than 
linuron  per  acre.  Both  of  these 
herbicides  are  more  limited  in  their 
weed  spectrum  than  linuron  have  no 
residual  control,  and  proper  timing  of 
application  is  more  critical.  Chloramben 
and  Dyanap*  (naptalam  plus  dinoseb) 
are  the  two  other  alternatives  and  cost  6 
and  11  percent  more  per  are,  respetively. 
Dyanap*  must  be  applied  just  as 
soybeans  are  emerging  and  offers  no 
residual  control.  These  alternatives 
control  a  more  limited  spectrum  of 
weeds  than  linuron. 

In  addition  to  submitting  evidence  to 
rebut  the  presumptions  of  risk  in  the 
Special  Review,  40  CFR  162.11(a)(5)(iii) 
provides  that  a  registrant  or  applicant 
"may  submit  evidence  as  to  whether  the 
economic,  social  and  environmental 
benefits  of  the  use  of  the  pesticide 
subject  to  the  presumption  outweigh  the 
risk  of  use."  If  the  presumption  of  risk  is 
not  rebutted,  the  benefits  evidence 
submitted  by  registrants,  applicants,  and 
other  interested  persons  will  be 
considered  by  the  Administrator  when 
determining  the  appropriate  regulatory 
action. 

Registrants,  applicants  or  other 
interested  persons  who  desire  to  submit 
benefits  information  should  consider 
submitting  information  on  the  following 
subjects  along  with  any  other  relevant 
information  they  desire  to  submit: 

1.  Identification  of  the  biological  and 
economic  importance  of  linuron  uses. 
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incuding  market  studies  and  estimated 
quantities  applied  for  those  uses. 

2.  Identification  of  alternative 
chemical  and  non-chemical  methods  for 
all  registered  uses  and  application 
techniques,  including  any  associated 
health  effects  and  potential  for  water 
contamination. 

3.  Determination  of  the  change  in 
costs  to  linuron  users  of  obtaining 
equivalent  pest  control  with  available 
substitute  products  or  management 
techniques. 

4.  Assessment  of  the  expected 
changes  in  level  of  efficacy,  crop  yield, 
crop  quahty,  crop  injury,  harvesting 
efficiency  and  environmental  impacts 
associated  with  the  use  of  alternative 
control  measures. 

5.  Identification  of  increased  or 
reduced  risks  associated  with  the 
mixing,  loading,  applying,  and  disposing 
of  alternative  chemicals,  and  of  other 
hazards  assonafed  with  their  potential 
increase  in  use  if  linuron  were  not 
available.  Describe  application 
equipment  types,  percent  use  of 
protective  tractor  cabs,  protective 
clothing,  and  mixing/loading/disposing 
procedures  for  the  alternative  chemicals. 

6.  Identification  of  cultural  practices, 
spray  applications,  and  other  factors 
that  impact  on  farmworker  exposure  to 
linuron  and  any  alternative  cultural  or 
Integrated  Pest  Management  practices, 
which  might  limit  the  use  of  hnuron. 

II.  Additional  Grounds  for  Review 

In  the  Guidane  Document  EPA  is 
requiring,  pursuant  to  section  3(c)(2](B) 
of  FIFRA,  that  additional  product 
chemistry,  toxicology,  ecological  effects, 
residue  chemistry  and  environmental 
fate  studies  of  linuron  be  submitted. 
Upon  receipt  of  these  studies,  they  will 
be  reviewed  to  determine  the  extent  to 
which  other  adverse  effets  may  be 
associated  with  the  use  of  this  chemical. 

III.  Rebuttal  Submission  Procedures 

All  registrants  and  applicants  for 
registration  are  being  notified  by 
certified  mail  of  the  Special  Review 
being  initialed  on  their  products 
containing  linuron. 

TI'G  registrants  and  applicants  for 
registration  will  have  45  days  from  the 
date  this  notice  is  received  or  until 
November  13.  1984  (whichever  is  later) 
to  submit  evidence  in  rebuttal  to  the 
Agency's  presumption.  Other  interested 
parties  may  submit  comments  during  the 
same  period. 

IV.  Duty  To  Submit  Information  on 
Adverse  Effects 

Registrants  are  required  by  section 
6(a)(2)  of  FIFRA  to  submit  any 
additional  information  regarding 


unreasonable  adverse  effects  on  man  or 
the  environment  which  comes  to  their 
attention  at  any  time.  Registrants  of 
linuron  products  must  immediately 
submit  any  published  or  unpublished 
information,  studies,  reports,  analyses, 
or  reanalyses  regarding  any  linuron 
effects  in  animal  species  or  humans,  and 
claimed  or  verified  accidents  to  humans, 
domestic  animals,  or  wildlife  which 
have  not  been  previously  submitted  to 
EPA.  These  data  should  be  submitted 
with  a  cover  letter  specifically 
identifying  the  information  as  being 
submitted  under  section  6(a)(2)  of 
FIFRA.  Registrants  should  notify  EPA  of 
any  studies  on  linuron  currently  in 
progress,  their  purpose,  the  protocol,  the 
approximate  completion  date,  a 
summary  of  all  results  observed  to  date, 
the  name  and  address  of  the  laboratory 
performing  the  studies,  and  a  statement 
as  to  whether  these  studies  are  being 
conducted  in  accordance  with  the  Good 
Laboratory  Practices  specified  in  48  FR 
53946. 

V.  Public  Comment  Opportunity 

During  the  time  allowed  for 
submission  of  rebuttal  evidence,  specific 
comments  are  solicited  on  the 
presumptions  set  forth  in  this  Notice  and 
in  the  Guidance  Document.  In  particular, 
any  documented  episodes  of  adverse 
effects  on  humans  or  domestic  animals 
should  be  submitted  to  the  Agency  as 
soon  as  possible.  Any  information  as  to 
any  laboratory  studies  in  progress  or 
completed  should  be  submitted  to  the 
Agency  as  soon  as  possible  with  a 
statement  as  to  whether  those  studies 
are  in  compliance  with  the  Good 
Laboratory  Practices  specified  in  48  FR 
53946.  Specifically,  information  on  any 
adverse  toxicological  effects  of  linuroa 
its  impurities,  metabolites,  and 
degradation  products  is  solicited. 
Similarly,  submission  of  any  studies  or 
comments  on  the  benefits  from  the  use 
of  linuron  is  requested.  All  comments 
and  information  and  analyses,  which 
come  to  the  attention  of  EPA,  may  serve 
as  a  basis  for  final  determination  of 
regulatory  action  following  the  Special 
Review. 

All  comments  and  information  should 
be  sent  to  the  address  gi\'en  above, 
preferrably  in  triplicate,  to  facifitate  the 
work  of  EPA  and  others  interested  in 
inspecting  them.  The  comments  and 
information  should  bear  the  identifying 
notation  [OPP-30000/41]. 

During  the  comment  period,  interested 
members  of  the  public  or  registrants 
may  request  a  meeting  to  discuss  the 
risk  issues  and  methods  of  reducing 
risks.  Prior  to  such  meetings,  the  Agency 
will  place  an  agenda  and  list  of  meetirig 
participants  in  the  public  docket.  Any 


member  of  the  pubhc  interested  in 
obtaining  s  copy  of  the  agenda  prior  to 
the  meeting  witk  ike  Agency  to  discuss 
issues  in  connactian  with  this  Special 
Review  sltould  notify  the  contact  person 
listed  in  this  Notice.  Any  records 
pertaining  to  such  meetings,  including 
minutes,  agendas,  and  comments 
received  will  be  filed  under  docket 
number  OPP-30000/41. 

Dated:  September  13. 1984. 
Stevon  SthatKjw, 
Director.  Office  of  Pesticide  Programs. 
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State  and  Local  Assistance;  Grants  for 
Construction  of  Treatment  Wortcs 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  allotment:  Fiscal  Year 
1985. 

summary:  This  notice  sets  forth  the 
allotment  to  the  States  of  the  $2.4  billion 
appropriated  on  July  18. 1984,  by  Pub.  L 
9&-371  for  the  municipal  wastewater 
treatment  works  construction  grants 
program. 

Section  205(c)(2)  of  the  Clean  Water 
Act  (the  Act)  provides  that  sums 
authorized  to  be  appropriated  for  Fiscal 
Year  1985  be  allotted  to  the  States  in 
accordance  with  the  table  added  to  that 
section  by  Pub.  L  97-117. 

Througn  promulgation  of  this  notice. 
the  requirements  of  the  Act  are  fulfilled 
and  the  public  is  notified  of  the  amounts 
made  available  to  the  Stales  for  grants 
for  the  construction  of  municipal 
wastewater  treatment  works. 
DATE  September  26, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arnold  R  Speiser.  Program  Policy 
Branch,  Municipal  Construction 
Division,  Office  of  Water  Program 
Operations,  (202)  382-7377. 
SUPPtEMEirrARY  INFORMATION:  Pub.  L 
98-371  appropriated  $2.4  billion  to  fund 
the  construction  grants  program  In 
Fiscal  Year  1985.  As  required  by  section 
205(c)(2)  of  the  Clean  Water  Act  (the 
Act),  funds  appropriated  for  Fiscal  Year 
1985  are  hereby  allotted  on  the  basis  of 
the  percentages  listed  in  the  table  added 
to  section  205(c)(2)  by  Pub.  L.  97-117. 
The  percentages  were  applied  to  the  $2.4 
billion  to  determine  the  actual  dollar 
amount  allotted  to  each  State. 

The  table  of  allotments  reflects  a 
revised*  formula  first  used  in  Fiscal 


'  The  new  formula  uses  the  following  weighir 
needs  categoneii  1.  II  and  IV  b  =  50%.  needs 
categones  I.  II.  111.  fV,  and  V  =  25%;  1976 
population  =  25it 
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Year  1983  and  conforms  to  section  205(e) 
of  the  Act.  which  requires  that  no  State 
shall  receive  less  than  one  half  of  one 
percent  of  a  total  allotment.  The  table 
appears  at  the  end  of  this  notice. 
The  $2.4  billion  is  allotted  as  follows: 

FY  1985  SUte  AllotmeDl  Based  on  $2  4  Billion 
Appropriation 

[In  thousands  1 


Alabama     .. 
Alaska 

Anzona 
A/Vansas    ... 
Calrtomu 
Cokyado      . 
Connecticut.. 
Delaware     .. 

DoJncJ 

Flondl 

Gaogia 


RaiK) 


Dollafs 


Kansas 

Kentucky 

Lousiana    

Mame 

Maryland     

Massachusetts .... 

Michigan      

Minnesota  „. 

Mississippi 

Missoun       , 

Montana  

Nebraska     _ 

Nevada 

New  Hampshira.. 

Nem  Jersey  ...___ 

New  Mexico 

New  Vork    

North  Cwoktv 

North  Dakota.. 

Ohio 

Oklahonw. 

Oregon        

Pennsylvania .____ 

Rhode  Island 

South  Carotna 

South  Dakota 

Tennesseo 

Texas         

Utah 

Vennoni 

Vwyim. 

Washington 

Wast  Vwgfnm 

Wiscortsn 

Wyoming     

Samoa    

Guam  ™„„ 

N  Mananas 

Puerto  Rico 

Pac  Tr  Tar 

Virgm  Isles 

us  Total* 


.011396 

006101 
006885 

0729O1 
006154 
012487 
004965 
004965 
034407 
017234 
007895 
0CM96S 
046101 
024566 
013796 
009201 
012973 
011205 
007788 
0246S3 
034608 
043829 
018735 
009184 
028257 
004965 
005214 
004965 
010186 
04 1654 
004965 
113097 
018396 
004965 
057383 
008235 
.011515 
040377 
006750 
010442 
004965 
014807 
038726 
005371 
004965 
020661 
017726 
015890 
027557 
004965 
000915 
000662 
000425 
013295 
001305 
000531 


27.355 

14.642 
16,524 
16.003 
174.964 
19,569 
29.969 
11,916 
11.916 
82.577 
41,362 
18.948 
11,916 
110,643 
58,969 
33,110 
22,082 
31,135 
26,892 
18,691 
59  168 
83,060 
105,191 
44,964 
22,041 
67,817 
11,916 
12.513 
11.916 
24,446 
99.970 
11.916 
271,436 
44.151 
11.916 
137,721 
19,764 
27,636 
96,906 
16.200 
25.061 
11,916 
35,537 
92.943 
12.890 
11,916 
50,067 
42,542 
38,136 
66,137 
11,916 
2,196 
1.588 
1,020 
31,908 
3,132 
1.274 


999996  '  2,400,000 


These  allotments  are  available  for 
obligation  until  September  30,  1986. 
After  that  date,  unobligated  balances 
will  be  realloted  under  section  205(d)  of 
the  Act  (40  CFR  35,2010).  Grants  from 
the  allotments  may  be  awarded  after 
October  1, 1984,  and  following  the 
issuance  of  advices  of  allowance  to  the 
EPA  Regional  Administrators  by  the 
Comptroller  of  EPA. 


Dated:  September  19.  1984. 
William  D.  Ruckelshaus, 

Administrator. 

IFF  Doc   84-25496  Filed  9-25-S4  8.45  am] 
BILLING  COOE  6SM-S0-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  [Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  On 
Voyages  pursuant  to  the  provisions  of 
Section  2.  Pub  L.  89-777  (80  Stat.  1356. 
1357)  and  Federal  Maritime  Commission 
General  Order  20,  as  amended  (46  CFR 
Part  540):  K/S  A/S  Norske  Cruise,  A/S 
Norske  Cruise  and  Helge  Naarstad  A/S. 
c/o  Sea  Goddess  Cruises  Limited,  5805 
Blue  Lagoon  Drive,  Miami,  Florida 
33126. 

Dated:  September  21,  1984. 
Francis  C.  Humey, 
Secretary.         j 

[f-R  Doc  M-2S,'i25  Filed  9-25-»«;  ft4S  am| 
BILLING  COOC  673(M>1-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 


License 
No 


MafTie  /  address 


Date  revoked 


1025  I  Amoncan      Union      Transport     Sept  2,  1984 
I      Flonda.    inc ,    Box    522037. 

Miami,  FL  33152. 
2720     Anthony  Hayden.  dba    World  '  Sept  B.  1984 

ConsuttBtona  Co  ,  33  Rector 

Sl    New  Vork,  NY  10006 
1 738     TransoacHic    Air    Cargo,    Inc ,     Sep'   8,  1 984 

714       South       isis       Ave, 

Ingiewood,  CA  90301  , 

1829  '  Nittlor    Forwarding,    (nc ,    426  ;  Sept   12   1984 

Route      130       Daylon,      NJ 

08810 


Robert  G.  Drew. 

Director.  Bureau  of  Tariffs. 

|FR  Doc  84-25524  Filed  9-25-84;  8:45  Bm| 
BILLING  COOC  •730-01-M 


FEDERAL  RESERVE  SYSTEM 

Gaylord  Bankshares,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225,23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conficts  of  interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  18. 
1984, 

A,  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M,  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  CayJord  Bankshares.  Inc.,  Gaylord. 
Kansas;  to  acquire  Valley  Insurance 
Agency,  Gaylord,  Kansas,  thereby 
engaging  in  the  activity  of  acting  as 
agent  for  the  sale  of  general  insurance  in 
a  town  with  a  population  not  exceeding 
5,000,  where  the  holding  company  or  its 
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subsidiaries  are  otherwise  engaged  in 
business. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  20.  1984. 

lames  McAfee, 

Associate  Secretory  of  the  Board. 

IKK  Doc  84-2S450  Filed  »-2S-84.  e.«  ami 
BILUNG  CODE  6210-01-M 


The  International  Commercial  Bank  of 
China,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Molding  Companies 

The  companies  hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specificially 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
17, 1984. 

A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett.  'Vice  President),  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Internationa/  Commercial  Bank 
of  China,  Taipei.  Taiwan.  Republic  of 
China;  to  become  a  bank  holding 
company  by  acquiring  93.328  percent  of 
the  voting  shares  of  The  Chinese 
American  Bank,  New  York,  New  York. 

B  Federal  Reserve  Bank  of  Cleveland 

(Lee  S.  Adams,  'Vice  President],  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Kingston  Bancshares.  Inc.. 
Kingston,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Kingston 
National  Bank,  Kingston,  Ohio. 


C.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  'Vice  President),  104 
Marietta  Street.  N  W.,  Atlanta,  Georgia 
30303: 

1.  Consolidated  Bancshares.  Inc., 
Chattanooga,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Volunteer 
Bank  &  Trust  Company  of  Hamilton 
County,  Chattanooga,  Tennessee. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President). 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Equitable  Bancshares,  Inc..  Dallas. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Equitable  Bank,  Dallas, 
Texas. 

2.  Houston  City  Bancshares.  Inc., 
Houston,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Citizens 
National  Bank-'West,  Houston,  Texas, 

3.  Morton  Financial  Corporation, 
Morton.  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Morton 
Bancshares,  Inc.,  Morton.  Texas,  thereby 
indirectly  acquiring  First  State  Bank, 
Morton,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  20, 1984. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

IFF  Doc  S4-2S45J  r.-ed  9-i5-84.  8:45  am) 
BILUNG  CODE  6210-O1-4I 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  A-40,  Supp.  11] 
Change  to  Federal  Travel  Regulations 

Corrections 

In  FR  Doc.  84-22610  beginning  on  p^ge 
33937  in  the  issue  of  Monday,  August  27, 
1984,  make  the  following  corrections; 

1.  On  page  33938.  in  the  first  column. 
in  the  second  line  of  the  heading 
preceding  the  last  paragraph, 
"Allowances"  should  read  "Allowance". 

2.  On  the  same  page,  in  the  same 
column,  the  third  line  of  the  last 
paragraph,  "1984"  should  read  '1983". 

3.  On  the  same  page,  in  the  second 
column,  the  last  line  of  the  first  full 
paragraph,  "1984"  should  read  "1983". 

BILUNG  CODE  1tOS-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  84P-0297) 

Food  for  Human  Consumption; 
Enriched  Bread  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Marltet  Testing 

aqency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  the  Fhirity  Baking  Co.  to  rnarkel  test  a 
bread  enriched  to  the  nutrient  levels 
recommended  by  the  National  Academy 
of  Sciences,  Food  and  Nutrition  Board 
(F.NB),  in  1974  (with  the  exception  that 
iron  will  remain  at  the  level  required  by 
the  standard  of  identity  for  enriched 
bread).  The  purpose  of  the  temporary 
permit  is  to  allow  the  applicant  to 
measure  consumer  acceptance  of  the 
food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  December  26, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-214), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-485- 
0107. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  the  Purity  Baking  Co., 
Decatur,  IL  62525, 

The  permit  covers  limited  interstate 
marketing  tests  of  enriched  special 
formula  bread.  The  test  product  deviates 
from  the  standard  or  identity  for 
enriched  bread,  21  CFR  136.115,  in  that  it 
will  contain  in  each  2-8lice 
(approximately  2  ounces)  serving:  (1)  6 
percent  of  the  U.S.  Recommended  Daily 
Allowance  (RDA)  of  vitamin  A,  (2)  8 
percent  of  the  U.S.  RDA  of  vitamin  &-6, 
(3)  8  percent  of  the  U.S.  RDA  of  folic 
acid,  (4)  6  percent  of  the  U.S.  RDA  of 
magnesium,  and  (5)  6  percent  of  the  U.S. 
RDA  of  zinc.  The  test  product  meets  all 
requirements  of  (  136.115  with  the 
exception  of  these  deviations. 


37S50 
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The  permit  provides  for  the  temporary 
marketing  of  400,000  pounds  per  week  of 
the  product.  The  test  product  will  be 
distributed  in  the  States  of  Illinois. 
Indiana,  and  Missouri.  The  test  product 
is  to  be  manufactured  at  the  Purity 
Bakmg  Co.  plant.  Rockford,  IL  61104. 

The  principal  display  panel  of  the 
label  states  the  product  name  as 
"enriched  special  formula  bread",  and 
each  of  the  ingredients  used  is  stated  on 
the  label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101.  A  side-by- 
side  comparison  of  the  percentage  of 
U.S.  RDA's  for  nutrients  in  the  test 
product  and  in  regular  enriched  bread  is 
shown  on  the  label  for  the  applicable 
nutrients.  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  December  26,  1984. 

Dated:  September  17.  1984. 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

ire  Our   84-2A440  Filed  »-i5-»4  8:45  ami 
BILUMGiCOOe  4160-01-M 


(Docket  No.  84F-0285] 

Calgon  Corp.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Calgon  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  increased  levels  of  1.2- 
dibromo-2,4-dicyanobutane  as  a 
preservative  in  the  manufacture  of  paper 
and  paperboard  that  may  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334|, 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  202^72- 
5740. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP4B3814)  has  been  filed  by 
Calgon  Corp.,  Calgon  Center.  Box  1346. 
Pittsburgh.  PA  15230,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  increased 
levels  of  l,2-dibromo-2,4-dicyanobutane 
as  a  preservative  in  the  manufacture  of 
paper  and  paperboard  that  may  contact 
food. 


The  potential  environmental  impact  of 
this  action  is  being  reviewed  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979;  44  FR  71742). 

Dated:  September  17.  1984. 

Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

im  r)(M:  H4-2543:  Pllsd  9-2S-«4;  B:48  am] 
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IDocketNo.  84C-02981 

Coopervision,  Inc.;  Filing  of  Color 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Coopervision,  Inc.,  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  the  colored 
polymeric  reaction  products  formed  by 
chemically  bonding  certain  dyes,  used 
singly  or  in  combination,  with 
poly(hydroxyethylmethacrylate)  for 
coloring  contact  lenses 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  .Nutrition  (HFF-334), 
Food  and  Drag  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  706(d)(1).  74  Stat.  402^03  (21 
U.S.C.  376(d)(1))).  notice  is  given  that  a 
petition  (CAP4C0187)  has  been  filed  by 
Coopervision,  Inc..  2801  Orchard  Pkwy., 
San  Jose,  CA  95134,  proposing  that  the 
color  additive  regulations  be  amended 
to  provide  for  the  safe  use  of  the  colored 
polymeric  reaction  products  formed  i)y 
chemically  bonding  certain  dyes,  used 
singly  or  in  combination  with 
poly(hydroxyethyl  methacrylate)  for 
coloring  contact  lenses.  The  dyes  are: 
C.I.  Reactive  Blue  11,  CI.  Reactive 
yellow  86.  and  C.I.  Reactive  Blue  163. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 


published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11. 
1979;  44  FR  71742). 

Dated:  September  17,  1984 

Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc  84-2M38  Filed  9-25-84;  8:4S  am) 
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(Docket  No.  84F-0300) 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  tetrakis  [methylene(3.5- 
di-;er?-butyl-4-hydroxyhydrocinnamate)] 
methane  as  an  antioxidant  and/or 
stabilizer  in  ethylene  terephthalate 
polymers  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-334].  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202^72-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP4B3822)  has  been  filed  by 
Ciba-Geigy  Corp.,  Three  Skyline  Dr., 
Hawthorne.  NY  10532.  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
tetrakis  lmethylene(3.5-di-/er/-butyl-4- 
hydroxyhydrocinnamate)]  methane  as 
an  antioxidant  and/or  stabilizer  in 
ethylene  polymers,  complying  with  21 
CFR  1'77. 16,30,  intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979;  44  FR  '^17421. 
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Dated:  September  17. 1984. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc  94-25437  Filed  »-2S-*»:  8.45  »m|      ~ 
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[Docket  No.  84F-0301] 

Celanese  Engineering  Resins;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Celanese  Engineering  Resins  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  the 
poiyoxymethylene  copolymer  as  an 
article  or  component  of  articles  intended 
for  repeated  food-contact  use. 
FOR  FURTHER  INFORMATION  CONTACT: 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  .Nutrition  (HFF-334],  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  202C4,  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  4B3784)  has  been  filed  by 
Celanese  Engineering  Resins,  a  division 
of  Celanese  Corp.,  26  Main  St.,  Chatham, 
NJ  07928,  proposing  that  §  177.2470(c)(2) 
Poiyoxymethylene  copolymer  (21  CFR 
177.2470(c)(2))  be  changed  to  provide  for 
the  safe  use  of  the  poiyoxymethylene 
copolymer  with  a  minimum  number 
average  molecular  weight  of  15,000  for 
the  copolymer  rather  than  the  20,000  as 
presently  listed. 

The  agency  has  determined  under 
§  25.24(b)(22J  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  a 
technical  change  to  an  existing 
regulation  and  is  categorically  exempt 
from  the  need  to  submit  an 
environmental  assessment. 

Dated.  September  17.  I9fl4. 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  D<)f  84-25436  Filed  9-25-IH;  8:45  «in| 
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(Docket  No.  S4F-02861 

General  Electric  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  .Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  a  petition  has  been  filed  on  behalf 
of  the  General  Electric  Co.,  proposing 
that  the  food  additive  regulations  be 
amended  to  remove  the  restrictions  that 
limit  the  use  of  poly(tetramethylene 
terephthalate)  intended  for  use  in 
contact  with  nonalcoholic  foods. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  J.  McLaughlin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  292^74- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  4B3788)  has  been  filed  on 
behalf  of  the  General  Electric  Co,,  c/o 
1150  17th  St.  NW..  Suite  1000. 
Washington,  DC  20036.  proposing  that 
some  limitations  in  §  177.1660 
Polyftetramethylene  terephthalate)  (21 
CFR  177.1660)  be  removed.  The  petition 
would  remove  the  restrictions  that  limit 
po!y(tetramethylene  terephthalate)  to 
use  in  contact  with  nonalcoholic  foods, 
and  to  exposure  time  and  temperature  of 
not  more  than  180  T  and  24  hours  if  the 
food-contact  article  is  over  0.010  inch 
thick. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979:  44  FR  71742). 

Dated:  September  17,  1984 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc  84-25435  Filed  B-Z5-84  8:45  ami 
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[Docket  No.  84F-0287] 

Radiation  Technology,  Inc.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Radiation  Technology.  Inc.,  has 
filed  a  peition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  source  of 
gamma  radiation  to  control  insect  and 
microbial  contamination  in  certain  dried 
herbs,  dried  spices,  and  dried  vegetable 
seasonings. 


FOR  FUfTTHEll  INFOHMATION  CONTACT: 

Clyde  A.  Takeguchi,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFOflMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C,  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  4M3812)  has  been  filed  by 
Radiation  Technology,  Inc.,  Lake 
Denmark  Rd.,  Rockaway.  NJ  07866, 
proposing  that  Part  179  (21  CFR  Part  179} 
of  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of  a 
cobalt  60  or  cesium  137  source  of  gamma 
radiation  to  control  insect  and  microbial 
infestation  in  certain  dried  herbs,  dried 
spices,  and  dried  vegetable  seasonings 
at  doses  not  to  exceed  1  megarad. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979:  44  FR  71742). 

Dated:  September  17. 1984. 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc  M-25434  Filed  »-25-»4:  8:45  ami 
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Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  New  System  of 
Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records  for  the  completion  of 
State  Medicaid  quality  control  (MQC) 
reviews.  HHS/HCFA/BQC  No.  09-70- 
2003.  We  have  provided  baikground 
information  about  the  proposed  system 
in  the  "Supplementary  Information" 
section  below.  HCFA  invites  public 
comments,  by  October  26, 1984.  with 
respect  to  routine  uses  of  the  system. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Director,  Office  of  Management  and 
Budget  (0MB),  on  September  19, 1984. 
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The  new  system  of  reccjrds  including 
routine  uses  will  become  effective 
November  19, 1984.  unless  HCFA 
receives  comments  which  would 
convince  us  to  make  a  contrary 
determination 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  Privacy 
Officer.  Office  of  Management  and 
Budget.  Health  Care  Financing 
Administration,  Room  G-Z-N-2.  East 
Low  Rise  Building.  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 
Comments  received  will  be  available  for 
inspection  at  this  location 
FO«  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  Synder,  Bureau  of  Quality 
Control,  Health  Care  Financing 
Administration,  Room  239,  East  High 
Rise  Building.  6325  Security  Boulevard, 
Baltimore.  Maryland  21207,  tplephone 
301-597-1309. 

SUPPLEMENTARY  INFORMATION:  HCF.'X 
proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  section  1903(u)  of  the  Social 
Security  Act  (42  USC  139f)b(u))  which 
was  enacted  by  section  133  of  the  Tax 
Equitv  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA).  Pub.  L.  97-248.  The 
implementing  regulation  is  42  CFR 
431.804(c)(6)  (48  FR  54224.  December  1. 
1983).  The  purpose  of  this  system  of 
records  is  to  provide  the  data  necessary 
for  the  HCFA  Administrator  to  project 
or  establish  a  State's  error  rate  if  the 
State  refuses  to  complete  a  timely  valid 
MQC  sample  or  individual  reviews. 

The  HCFA  Administrator  shall 
establish  the  error  rate  directly, 
contractually,  or  through  such  other 
arrangements  as  (s)he  may  find 
appropriate.  The  s\stem  will  contain 
information  on  the  eligibility  of  sample 
case  beneficiaries  acquired  through  case 
record  reviews  and  field  investigations 
and  on  Medicaid  paymejits  for  these 
beneficiaries. 

A  Basic  Ordering  Agreement  is  being 
prepared.  At  this  time  contractors  have 
not  been  selected. 

In  order  to  fulfill  the  objective  and 
complete  tasks  in  this  project,  HCFA 
directly  or  through  its  contractor,  must 
have  individually  identified  records. 
Since  we  are  proposing  to  establish  this 
system  of  records  in  accordance  with 
the  requirements  and  principles  of  the 
Privacy  Act  we  do  not  anticipate  that  it 
will  have  an  unfavorable  effect  on  the 
privacy  or  other  persona!  rights  of 
indi\  iduals. 

The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of 
individuals  for  "routine  uses" — that  is, 
disclosures  that  are  compatible  with  the 
purpose  for  which  we  collected  the 
information.  The  proposed  routine  uses 


in  the  new  system  meet  the 
compatibility  criteria  since  the 
information  is  collected  for 
administering  the  Medicaid  program  for 
which  we  are  responsible.  We  anticipate 
that  disclosures  under  the  routine  uses 
will  not  result  in  any  unwarranted 
adverse  effects  on  personal  privacy. 

Dated  September  19, 1984. 
Carolyne  K.  Davis, 
Administrator. 

SYSTEM  NAME: 

Completion  of  State  Medicaid  Quality 
Control  (MQC)  Reviews,  HHS/HCFA/ 
BQC. 

SECURPTY  CLASSIFICATtON: 

None. 

SYSTEM  LOCATION: 

HCFA  central  office  or  regional 
offices.  (See  Attachment  A).  A 
contractor  site  will  be  determined  when 
and  if  the  contract  is  executed.  Contact 
the  systems  manager  for  the  location  of 
the  contractor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Sampled  Medicaid  beneficiaries  in  the 
District  of  Columbia  and  all  States. 

CATEGORIES  O^  RECORDS  IN  THE  SYSTEM: 

Documents  (e.g.,  resource,  income 
payment  relating  to  the  eligibility,  and 
payment  status  of  Medicaid 
beneficiaries). 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  1903(u)  of  the  Social  Security 
Act  (42  USC  1396b(u))  was  enacted  by 
section  133  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA),  P.L. 
97-248. 

Implementing  regulation  42  CFR 
431.804(c)(6)  (48  FR  54224,  December  1. 
1983). 


PURPOSE: 

To  complete  State  MQC  sample 
reviews  for  any  State  that  fails  to 
complete:  (1)  A  timely  and  valid  MQC 
sample,  or  (2)  individual  reviews 
required  to  make  a  projection  of  their 
error  rate  or  determine  their  actual  error 
rate.  I 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNQ  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made: 

1.  To  the  contractor  which  will  use 
this  information  to  conduct  the  reviews. 

2.  To  the  State  Medicaid  agency 
which  refused  to  complete  the  sample. 

3.  To  collateral  contacts  to  verify 
client  eligibility.  Collateral  contacts  are 
contacts  with  third  parties  that  include 


but  are  not  limited  to  contacts  with 
private  individuals,  banks,  insurance 
companies,  nursing  homes,  private 
businesses.  Federal  agencies  and  any 
entity  that  can  provide  information 
necessary  to  derive  at  a  definitive 
eligibility  decision  and  determine  the 
payment  status  of  the  beneficiary. 

4.  To  a  congressional  office,  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

5.  In  the  event  of  litigation,  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  (c) 
any  Department  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  justice  to  present  an 
effective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  tape. 

RETRtEVABILmr: 

Information  will  be  retrieved  by 
beneficiary  name,  social  security 
number  or  other  unique  identifier  by 
HCFA  or  the  State. 

SAFEGUARDS: 

HCFA  and/or  the  contractor  will 
maintain  all  records  in  secure  storage 
areas  accessible  only  to  authorized 
employees  and  will  notify  all  employees 
having  access  to  records  of  criminal 
sanctions  for  unauthorized  disclosure  of 
information  on  individuals.  For 
computerized  records,  if  required,  HCFA 
and/or  the  contractor  will  initiate 
automated  data  processing  (ADP) 
system  security  procedures  required  by 
DHHS  ADP  Systems  MonuaJ.  Part  6, 
ADP  Systems  Security  (e.g.,  use  of 
passwords),  and  the  National  Bureau  of 
Standards  Federal  Information 
Processing  Standards. 

RETENTION  AND  DISPOSAL: 

Hard  copy  records  will  be  maintained. 
Disposal  occurs  three  years  from  the  last 
action  on  the  case. 
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SYSTEM  UANAGEIt(S)  AND  ADDRESS: 

Director,  Bureau  of  Quality  Control. 
Health  Care  Financing  Administration. 
Room  200,  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  write 
to  the  System  Manager  at  the  address 
indicated  above.  Specify  name,  address, 
and  State. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  named 
above  apd  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inaccurate, 
irrelevant,  incomplete,  or  not  current). 

RECORD  SOURCE  CATEQORIES: 

Data  is  collected  from  the  beneficiary 
and  collateral  contacts.  Collateral 
contacts  are  contacts  with  third  parties 
that  include  but  are  not  limited  to 
contacts  with  private  individuals,  banks, 
insurance  companies,  nursing  homes, 
private  businesses.  Federal  agencies, 
and  any  other  entity  that  can  provide 
information  necessary  to  arrive  at  a 
definitive  eligibility  decision  and 
determine  the  payment  status  of  the 
beneficiary. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  A — Central  and  Regional  Office 
Addresses 

1.  Central  Office  Address:  Bureau  of 
Quality  Control,  HCFA,  6325  Security 
Boulev'.id.  Baltimore.  Maryland  21207 
2.HCFA  Regional  Office  Addresses: 
BOSTO.N'  RFXION— Connecticut.  Maine. 
Massachusetts.  New  Hampshire.  Rhode 
Island,  Vermont 
John  F.  Kennedy  Federal  Building.  Room 
1309.  Boston.  Massachuaetta  02203 
NEW  YORK  REGION— New  Jersey.  New 
York.  Puerto  Rico,  Virgin  Islands 
26  Federal  Plaza.  Room  38-130.  New  York. 
New  York  10007 
PHILADELPHIA  REGION— Delaware. 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia 
P.O.  Box  7760,  Phila<ielphia.  Pennsylvania 
19101 
ATLA.\TA  REGION— Alabama,  North 
Carolina.  South  Carolina.  Florida. 
Georgia,  Kentucky.  Mississippi. 
Tennessee 
101  Marietta  Street.  Suite  602.  Atlanta. 
Georgia  30223 
CHICAGO  REGION— Illinois.  Indiana. 

Michigaa  Minnesota,  Ohio,  Wisconsin 
Suite  A-835,  Chicago,  Illinois  60604 
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D.MXAS  REGION— Arkansas.  Louisiana, 
New  Mexico.  Oklahoma,  Texas 
1200  Main  Tower  Building,  Room  2400, 
Dallas.  Texas  75202 
KANSAS  CITY  REGIO.N- Iowa  Kansas. 
Missouri.  .Nebraska 
New  Federal  Office  Building.  Room  235,  601 
East  12th  SUeet.  Kansas  Citv  Missouri 
64106 
DEW'ER  REGION— Colorado,  Montana. 
North  Dakota,  South  Dakota,  Utah. 
Wyoming 
Federal  Office  Building,  5th  Floor.  19fil 
Stout  Street,  Denver,  Colorado  80294 
S.A.N  FRA.NCISCO  REGION— Amencar. 
Samoa.  Arizona,  California.  Guam. 
Hawaii,  .Nevada 
Federal  Office  Building.  100  Van  Ness 
Avenue.  20th  Floor.  San  Francisco. 
California  94102 
SF_MTLE  REGION— Alaska.  Idaho.  Oregon. 
Washington 
2901  Thu-d  Avenue.  Mali  Stop  406.  Seattle. 
Washington.  96121. 

IFR  Doc  B4-2&444  FiM  »-2S-«4  ft-46  Mn) 
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Health  Resources  and  Services 
Administration 

Proposed  Redesignation  ot  Heattti 
Service  Area  XI  In  Illinois 

agency:  Health  Resources  and  Services 
Admjr.istration.  Public  Health  Service. 
HHS. 

ACnoM:  Notice  of  extension  of  dates  to 
apply  for  health  systems  agency 
designation  in  Illinois  health  service 
area  XI. 


SUMMARY:  This  notice  announces  the 
decision  of  the  Administrator.  Health 
Resources  and  Services  Administration, 

to  extend  the  dates  for  applying  for 
designation  as  the  health  systems 
agency  for  the  new  southwestern  Illinois 
health  service  area. 

DATE:  For  entities  interested  in  applying 
for  designation  as  a  health  systems 
agency,  the  date  for  filing  letters  of 
intent  is  extended  from  September  12. 
1984  to  October  12. 1984  and  submission 
of  applications  is  extended  from 
November  13,  1984  to  December  13, 1984. 
ADDRESS:  Application  malenals  may  be 
obtained  frorn  the  Regional  Health 
Administrator,  HHS  Regional  Office  V. 
300  South  Wacker  Drive,  Chicago. 
Illinois  60606,  312-353-1385. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Behn,  Director,  Division  of 
Agency  Operations  and  Management, 
BHMORD,  5600  Fishers  Lane,  Room  9A- 
19,  Rockville.  Maryland  20857.  301-443- 
6680. 

SUPPLEMENTARY  INFORMATION:  On 

September  5.  1984  Governor  James 
Thompson  requested  that  the 
Department  extend  the  dates  for  filing 


letters  of  intent  and  subnussion  of 
applications  by  30  days  each  to  allow 
additional  dialogue  in  deference  to  the 
needs  of  the  citizens  in  the  area,  and  in 
the  best  interest  of  health  planning  in 
Illinois. 

Dated:  September  21.  1984. 
Robert  Graham,  M.D.. 

Adniinistratar.  Assistant  Surgeon  General. 

|FR  Doc  »4-»650  Filed  »-2S-»4  MS  ami 
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DEPARTMENT  OF  HOUSrNG  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary 

I  Docket  No.  lt-»4-1452] 

Submission  of  Proposed  information 
Collection  to  0MB 

AGENCY:  Office  of  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  infonoation 
collection  requirement  described  beiow 
has  been  submitted  to  the  Office  ol 
Management  and  Budget  (OK(B)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Departnnent  ia 
soliciting  public  comments  on  the 
subject  proposal. 

AOORSSl:  Interested  persons  are  invited 

to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Drvelopraent.  451  7th  Street.  SW  . 
Washington,  D.C.  204ia  telephone  (202) 
75S-6050.  This  is  not  a  toll-free  number.. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  lot  the  collection  of 
informatioa  to  OMB  for  review,  as 
required  by  the  Paperworlc  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  hats  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal.  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number. 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (7)  whether  the  proposal  is 
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new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Housing  Assistance 

Program;  Required  Annual 

Contributions/Initial  Estimate  of 

Cost/Total 
Office:  Housing 
Form  number  HUD-52671.  52672  and 

52673 
Frequency  of  submission:  On  Occasion 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  8.000 
Status:  Revision 

Contact:  Myra  Newbill,  HUD,  (202)  755- 
■     7707.  Robert  Neal.  OMB.  (202)  395- 

7316. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  30. 1984. 

Dennis  F.  G«er. 

Director.  Office  of  Information  Policies  and 
Systems.. 

int  Doc-  S4-2S424  Filed  9-2S-M;  S.45  am| 
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(Docket  No.  N-84-1453] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
propsal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal.  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC.  20503. 


FDR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington,  DC.  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposed 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
infomation  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Rental  Rehabilitation  Program 
Office:  Community  Planning  and 

Development 
Form  number:  Nont 
Frequency  of  submission;  Annually 
Affected  public:  State  or  Local 

Governments 
Estimated  burden  hours:  42,779 
Status:  Revision 
Contact:  Frances  Bush,  HUD  (202)  755- 

6296.  Robert  Neal.  OMB  (202)  395- 

7316.  j 

Authority;  Sec  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Delelopment  Act,  42  U.S.C.  3535(d). 

Dated:  August  27.  1984. 

Dermis  F.  Geer. 

Directors  Office  of  Information  Policies  and 
System. 

|FB  Doc  84-25423  Filed  9-2S-84:  8:45  8in| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tfie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paper  Reduction  Act 
(44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirements  should  be  made 
within  30  days  directly  to  the  Bureau's 
clearance  officer  and  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington, 
DC.  20503,  telephone  (202)  395-7313. 
Title:  25  CFR  Part  36.  Requests  for 
Waiver  of  Minimum  Academic 
Standards  for  the  Basic  Education  of 
Indian  Children  and  National  Criteria 
for  Dormitory  Situations. 
Abstract:  Provide  a  basis  for  equitable 
evaluation  of  requests  from  tribal 
governments  and  school  boards,  to 
waive  academic  standards  for  schools 
providing  education  to  Indian 
children. 
Bureau  Form  Number:  None. 
Frequency:  On  occasion. 
Description  of  Respondents:  Tribes  and 

school  boards. 
Annual  Responses:  33. 
Annual  Burden  Hours:  330. 
Bureau  Clearance  Officer:  Jim 
Pinkprton,  (202)  343-3574. 
Dated:  September  14. 1984. 
Kenneth  L.  Smith. 
Assistant  Secretary — Indian  Affairs. 

|FR  Dot  84-25468  Filed  »-25-84.  8;4i  am) 
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Bureau  of  Land  Management 
Colorado;  Official  Cttange  of  address 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Official  Change  of  Address. 

SUMMARY:  The  official  address  of  the 
Bureau  cf  Land  Management.  Colorado 
State  Office,  is  changed  to  read  as 
follows:  Bureau  of  Land  Management. 
Colorado  State  Office.  2020  Arapahoe 
Streeet,  Denver,  Colorado  80205. 
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This  change  will  not  dfiect  filing  pentxis. 
payments  applications,  or  other 
documents  which  must  still  be  filed  in 
accordance  with  Title  4:i,  Code  of 
Federal  Regulations,  Section  1821.2.  2-1. 
2-2;  and  1822.1:  1-1;  1-2. 
Kaimor  Richards, 
Slale  Director 

IKR  Dili     H4-2MHU  Kiii'a  9-2S-tt4  »;45  .iin| 
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Idaho;  Public  Land  Sale;  Correction 

1  he  following  corrections  are  made  to 
a  Notice  of  Reaily  Action  published  in 
the  Federal  Register  on  Augu.sl  6.  19d4, 
on  page  31343.  Column  2.  for  Public 
Land  Sale  1-20705: 

In  the  "Summary"  section,  the  20th 
line  is  corrected  to  read:  and  BL-056199. 

In  the  "Date  and  Address"  section,  the 
date  is  corrected  to  read:  October  9, 
1984. 

D.ilpd:  September  13.  1984. 
J.  Oavid  Brunner. 
Associate  District  Manager. 

in?  nor  M-rM70  nied  9-:S-JM.  a  45  jm) 
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Intent  To  Amend  the  Whitewater 
Management  Framework  Plan,  Grand 
Junction  Resource  Area.  CO 

AGENCV:  Bureau  of  Land  Management, 
Di'paitnient  of  the  Interior. 
ACTION:  Amendment  to  Whitewater 
Management  Framework  Plan,  Grand 
lunction  Resource  Area.  Colorado. 


summary:  In  accordance  with  43  CFR 
Part  ISOO  and  Pub  L.  94-5''9,  the  Bureau 
of  Land  Management,  Grand  junction 
District,  Grand  function  Resource  .Area 
proposes  to  prepare  a  planning 
amendment  to  ;he  Whitewater 
Manage.ment  Fr.imework  Plan  (MFP). 
The  amendment  is  in  response  to  the 
August  12,  1981  land  exchange  proposed 
by  Lite  Water  Conservancy  District  that 
would  affect  the  following  described 
lands. 

Selected  Land  (public): 

Mesa  County 

T.  10  S.   R.  96  W    6th  Ppncip.al  Mendidn 
Sec.  9:  NF.',SVV  ''4\E^4,  SK''4S\V  ^NE'.. 

SVVV4bV\  U.NEu,  SE''4.\E'*,.  .\',SVV  '-4 

SW'ASW'/i.  N'/2SE'/,: 
Sec.  10;  VV"2SWV4.\W%.  NE'/4NWV4. 

SWV4NW'/4.  SV2NW''4NWV« 

NWV4SWV4; 
Sec.  16:  NW'.;NW'-« 
Offered  Land  (private): 

Mesa  County 

T.  10  S  .  R  96  W.  6th  Principal  Meridian 
Sec  5:  SE''4SEV«: 
Sec.  6:  E"2SWV4,  WV2SEV4.  SE'-iSE'^; 

portions  within 


Sec  7:  N'/sNE'r4;  porUons  vvithin 

Sec.8.  NVsN'-j,  SWV4Nfc',«. 

Issues  identified,  and  to  be  addressed 
in  the  plan  amendment,  include  loss  of 
public  recreational  use  of  the  selected 
lands.  Ute's  terminal  water  storage 
reservoir,  and  water  quality.  The 
scoping  process  consisted  of  a  Public 
Notice  filed  September  2,  1981,  public 
tour  of  the  amendment  area  on 
November  21,  1981,  and  a  30-day 
comment  period  on  a  draft 
environmental  assessment  released  )uly 
15,  1982.  Additional  scoping  will  consist 
of  d  30-day  comment  penod  from  the 
date  of  this  notice.  Written  comments. 
submitted  withm  this  30-day  peri^)d. 
which  identify  new  issues  will  be 
considered  and  incorporated  info  the 
final  environmental  assessment  and 
plan  amendrnpnt,  A  30-day  protest 
period  will  be  held  on  the  Pnal  p!,3n 
amendment  prior  to  implementation. 

Planning  cnteria  consist  of:  (1) 
Determining  whether  the  selected  lands 
are  suitable  for  disposal  by  exchange; 
(2)  determining  if  offered  lands  will 
benefit  management  of  public  lands  if 
acquired:  and  (3)  determining  if  the 
public  interest  will  be  served  by  making 
the  exchange. 

The  plan  amendment  is  being 
prepared  through  the  use  of  an 
interdisciplinary  team  with  expertise  in 
the  following  areas:  lands,  minerals, 
hydrology,  soils,  wildlife,  recreation, 
cultural  resources,  visual  resources,  and 
vegetation. 

Those  wishing  to  comment  on  the 
proposed  amendment,  or  to  obtain 
additional  information   «h,-»uld  contact: 
Forest  Littrell.  .Area  .Vlanager,  Grand 
Junction  Resource  Area,  764  Horizon 
Drive,  Grand  Junction,  CO  81, SOI  within 
30  days  of  this  notice  The  Whitewater 
MFP  and  draft  E."^  are  available  for 
public  review  at  the  office  and  address 
noted  above. 

Dated:  September  17, 1984, 
Wright  C.  Sheldou, 
District  Manager. 

IFB  Doc  ft4-25483  FAf-il  9-25-M.  Sc4S  4tlH 
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Colorado;  FiRng  of  Plats  of  Survey 

September  19,  1984. 

The  plats  of  survey  of  the  following 
described  lands  will  be  officially  filed  in 
the  Colorado  Stote  Office,  Bureau  of 
Land  Management.  Den\er,  Coiori^do, 
effective  10.00  a  m..  Sppteniber  19,  1984, 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  the  east, 
west,  and  north  boundaries,  the 
sudivisional  lines,  cerlam  mineral 
claims,  and  the  sui\e\  of  the 


subdrvisJon  of  certam  sectiorM.  T.  2  S., 
R.  74  W..  Sixth  Principal  MenAaa 
Colorado,  Group  No.  694.  was  accepted 
September  Ift  1984. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  subdivisional  lines,  and 
subdivision  of  sectrons  IIU,  12U,  ami 
13U.  T,  34  N..  R,  4  W,,  South  of  the  Ute 
Line,  New  Mexico  Principal  Meridian, 
Colorado.  Gro»p  No,  744  was  accepted 
September  10.  1984, 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S 
Forest  Service, 

The  plat  representing  a  dependent 
resurvey  of  the  Base  Line  (sou^h 
boundary),  the  north  and  west 
boundaries,  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  certain 
sections,  T,  1  N.,  R,  99  W„  Sixth 
Principal  Mendian.  Colorado,  Group 
562.  was  accepted  September  10,  1984. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  a  portion  of  the 
subdivision  of  section  14.  and  the 
boundaries  of  Mineral  Survey  .\o,  325. 
Great  Arkansas  Placer,  and  the  metes- 
and-bounds  survey  of  certain  lots  in 
sections  13  and  14,  T,  48  N..  R.  12  E.. 
New  .Mexico  Principal  Meridian. 
Colorado.  Group  693,  WdS  accepted 
September  10,  1984 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  these  lands  should 
be  sent  to  the  Colorado  State  OfTice. 
Bureau  of  Land  Management,  2020 
Arapahoe  Street.  Denver,  Colorado 
80205, 
|dck  .\.  Eaves, 

Acting  Chief  CadastraJ  Surveyor  for 
Colorado. 

|FR  Doc  84-25527  FiieC  9-2S  «4  8  4S  am) 
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Fish  and  Wildlife  Service 

Notice  of  Finding  of  No  Significant 
Impact  on  ttie  Program  for  Evaluation 
of  Mitigation  Strategies  for  Acidified 
Surface  Waters 

agency:  Fish  and  WUdiife  Service, 
Interior. 

action:  Notice, 


SUMMAHy:  The  US.  Fish  and  Wildlife 
Se.r\  ice  intends  to  evaluate  fi\e  or  six  of 
the  most  promising  techniques  for 
mitigating  effects  of  acid  precipitation 
on  aquatic  systems.  These  studies  are  in 
accordance  with  the  Fish  and  Wildlife 
Act  of  1956  that  directs  a  program  of 
continuing  research  and  information 
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services  on  fish  and  wildlife  matters. 
Techniques  to  be  tested  at  about  45  sites 
include  the  addition  of  alkaline 
materials,  creation  of  refugia  within 
systems  and  stocking  of  depleted 
systems.  States  cooperating  in  this 
program  will  be  given  guidelines 
regarding  conduct  of  the  research. 
Techniques  that  prove  acceptable  will 
be  described  in  guidance  manuals  to  be 
prepared  after  the  research  phase. 

Alternatives  considered  include:  (1) 
Proposed  action,  (2)  fewer  techniques  at 
fewer  sites,  (3)  more  techniques  at  more 
sites.  (4)  efforts  focused  on  watersheds 
rather  than  aquatic  systems,  (5) 
literature  review  and  monitoring  ds  a 
supplement  to  ongoing  mitigation 
programs,  and  (6)  no  action. 

Based  on  a  review  and  evaluation  of 
the  information  contained  in  the 
environmental  assessment,  we  have 
determined  that  the  proposed  program  is 
not  a  major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969.  Our 
decision  will  not  be  final  until  30  days 
following  publication  of  this  notice.  The 
environmental  assessment  can  be 
viewed  at  1375  K  Street,  NW..  Room  401, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Smith.  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington.  D.C.  20240  (202/343-5452). 

Dated:  September  21. 1984 
Robert  A.  )antzeii. 
Director. 

\rn  Doc  S4-2S477  Filed  »-25-M.  8:45  am| 
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National  Parte  Service 

Salem  Maritime  National  Historic  Site, 
Salem.  MA;  Historic  Leasing 

agency:  Salem  Maritime  National 
Historic  Site,  National  Park  Service. 
Interior. 

ACTION:  Notice  of  historic  leasing. 


notice:  The  National  Park  Service  is 
seeking  proposals  from  private 
individuals  or  firms  to  lease  historic 
waterfront  property  at  Salem  Maritime 
National  Historic  Site,  Salem. 
Massachusetts.  The  property  to  be 
leased  includes  150,  800,  and  2100  foot 
long  wharfs.  Interested  parties  should 
address  inquiries  to  Historic  Property 
Realty  Officer,  Land  Resources  Division. 
National  Park  Service.  15  State  Street, 
Boston.  Massachusetts  02109,  (617)  223- 
3780.  Request  for  Proposals  will  be 
available  by  September  20.  1984.  Phase  1 


proposals  will  be  due  no  later  than  5:00 
p.m.,  November  23, 1984. 

Dated:  September  14.  1984 
Herbert  S.  Cables,  Jr., 

Regional  Director.  North  Atlantic  Region. 

|FR  Doc  M-2S449  Filed  9-2S-64  8:45  am| 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  submitted  the  following 
public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  October  9,  1984. 
Comments  may  also  be  addressed  to, 
and  copies  of  the  submissions  obtained 
from  the  Reports  Management  Officer, 
Ms.  Melita  E.  Yearwood,  (202)  632-3378, 
IRM/PE.  Room  708B,  SA-12, 
Washington,  D.C.  20523. 

Date  Submitted:  September  14,  1984. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  No:  0412-0011. 

Form  No.:  AID  1010-2. 

Type  of  Submission:  Extension. 

Title;  Application  for  Assistance — 
American  Schools  and  Hospitals 
Abroad. 

Purpose:  This  information  collection  is 
used  by  U.S.  sponsors  in  applying  for 
grant  assistance  from  the  American 
Schools  and  Hospitals  Abroad  (ASHA). 
ASHA  is  a  competitive  grant  program 
under  AID,  designed  to  provide 
assistance  to  selected  U.S.  sponsors  for 
the  exclusive  benefit  of  their  overseas 
institutions  worldwide.  The  program 
receives  an  annual  budget  appropriated 
by  Congress  under  Section  214  of  the 
Foreign  Assistance  Act,  as  amended. 

Date  Submitted:  September  14,  1984 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  No.:  None. 

Form  Nos.:  AID  1380-1,  1380-5.  1380- 
12.  1,380-16,  1380-18,  1380-45.  1380-57B. 
1380-69.  1380-76,  1380-88,  1381-1,  1381- 
4. 

Type  of  Submission:  New. 

Title:  Participant  Training  Data, 

Purpose:  This  collection  of  forms  are 
required  to  aid  in  the  implementation  of 
the  AID  Participant  Training  Program. 


They  are  used  to  provide  data  on  foreign 
nationals  and  their  prospective  training 
while  in  the  U.S.  Respondents  include 
the  AID  Missions,  U.S.  government 
employees,  contractors,  and  non-profit 
organizations. 

Reviewer:  Francine  Picoult  (202)  395- 
7231.  Office  of  Management  and  Budget. 
Room  3201,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  September  14, 1984. 
Fred  D.  Allen. 

Planning  and  Evaluation  Division. 

|FK  Drx.  »4-2,S463  Filed  9-2S-«4  845  am| 
BILLING  CODE  «11»-01-M 

INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  701-TA-221  and  222 
(Preliminary)  1 

Certain  Cast-Iron  Pipe  Fittings  From 
Brazil  and  India 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  preliminary 
countervailing  duty  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 

summary:  The  United  States 
International  Trade  Commission  hereby 
gives  notice  of  the  institution  of 
investigations  Nos.  701-TA-221  and  222 
(Preliminary)  under  section  703(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1671b(a))  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil  and  India 
of  non-alloy  cast-iron  pipe  and  tube 
fittings  other  than  for  cast-iron  soil  pipe, 
provided  for  in  items  610.62,  610.65, 
610.70.  and  610.74  of  the  Tariff 
Schedules  of  the  United  States  (TSUS), 
which  are  alleged  to  be  subsidized  by 
the  Governments  of  Brazil  and  India. 
EFFECTIVE  DATE:  September  18,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Carpenter,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street,  NW., 
Washington,  DC.  20436,  telephone  202- 
523-0399. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to 
petitions  filed  on  September  18, 1984,  by 
the  Cast  Iron  Pipe  Fittings  Committee.' 


'  The  5  member  producers  of  this  committee  are 
Stanley  G  Fiagg  &  Co..  Inc..  ITT-Cnnnell,  Stockham 
Valves  h  Fittings  Co  .  U-Brand  Corp..  and  Ward 
Foundry  Div  of  Clevepak  Corp. 


Federal  Register  /  Vol.  49.  No.  188  /  Wednesday.  September  26.  1984  /  Notices 


37857 


The  Commission  must  make  its 
determinations  in  these  investigations 
within  45  days  after  the  date  of  the  fihng 
of  the  petition,  or  by  November  2, 1984 
(19  CFR  207.17). 

Participation. — Persons  wishing  to 
participate  in  these  investigations  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §  201.11  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.11),  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  filed  after  this  date 
will  be  referred  to  the  Chairwoman,  who 
shall  determine  whether  to  accept  the 
late  entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Senice  of  documents. — The  Secretary 
will  compile  a  service  list  from  the 
entries  of  appearance  filed  in  these 
investigations.  Any  party  submitting  a 
document  in  connection  with  the 
investigations  shall,  in  addition  to 
complying  with  section  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  serve 
a  copy  of  each  such  document  on  all 
other  parties  to  the  investigations.  Such 
service  shall  conform  with  the 
requirements  set  forth  in  §  201.16(b)  of 
the  rules  (19  CFR  201.16(b)). 

In  addition  to  the  foregoing,  each 
document  filed  with  the  Commission  in 
the  course  of  these  investigations  must 
include  a  certificate  of  service  setting 
forth  the  manner  and  date  of  such 
service.  This  certificate  will  be  deemed 
proof  of  service  of  the  document. 
Documents  not  accompanied  by  a 
certificate  of  service  will  not  be 
accepted  by  the  Secretary. 

Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  October  16. 1984,  a  written 
statement  of  information  pertinent  to  the 
subject  matter  of  these  investigations 
(19  CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  such  statements 
must  be  submitted  (19  CFR  201.8). 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately,  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidential 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  section  201.6  of  the 
Commission's  rules  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  data,  will  be 
available  for  public  inspection. 
Conference.— Ihe  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  these  investigations  for  9;30  a.m.  on 


October  12, 1984,  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street,  NW,  Washington. 
D.C.  Parties  wishing  to  participate  in  the 
conference  should  contact  Robert 
Carpenter  (202-523-0399),  not  later  than 
October  5, 1984,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  countervailing  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Public  inspection. — A  copy  of  the 
petition  and  all  written  submissions, 
except  for  confidential  business  data, 
will  be  available  for  public  inspection 
during  regular  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street,  NW.,  Washington,  D.C. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 

This  notice  is  published  pursuant  to 
§  207.12  of  the  Commission's  rules  (19 
CFR  207.12). 

Issued:  September  21, 1984. 
Kenneth  R.  Mason. 

Secretary. 

IFR  Doc  g*-2SSa8  Filed  »-2»-S4  849  ami 
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(Investigation  No.  337-TA-195 

Certain  Cloisonne  Jewelry; 
Commission  Decision  Not  To  Review 
Initial  Determination  Terminating 
Respondent  on  tt>e  Basis  of  a 
Settlement  Agreement 

agency:  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  initial  determination  (ID) 
(Order  No.  4)  terminati.'ig  the  dbove- 
captioned  investigation  with  respect  to 
respondent  The  Answer,  Ltd.  on  the 
basis  of  a  settlement  agreement. 

SUPPLEMEKITARV  INFORMATION:  On  June 

28. 1984,  complainant  Laurel  Burch,  Inc.. 
and  respondent  The  Answer.  Ltd.  filed  a 
joint  motion  to  terminate  the 
investigation  as  to  respondent  The 
Answer,  Ltd.  on  the  basis  of  a 
settlement  agreement.  The  presiding 
officer  issued  an  ID  granting  the  joint 
motion  for  termination  on  August  23, 


1984.  No  petitions  for  review  or 
comments  from  Government  agencies  or 
the  public  were  received. 

Copies  of  the  presiding  officer's  ID 
and  all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  of^cial  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  D.C.  20436,  telephone  202- 
523-0161. 

FOn  FURTHER  INFORMATION  CONTACT: 

Judith  Czako,  Esq..  Office  of  the  General 
Council,  U.S.  International  Trade 
Commission,  telephone  202-523-3395. 

Authority:  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  19  CFR  210.51  and 
210.53. 

Issued:  September  20,  1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FK  Doc  S4-ZS5eo  Piled  »-2S-M;  S:4S  ami 

BILUWO  COOC  70aO-(a-M 

[Investigation  Na  731-TA-201 
(Pretlminary)] 

Egg  Filler  Rats  From  Canada 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Canada  of 
molded  egg  filler  flats  of  pulp  (but  not  of 
paper  or  of  paperboard).  provided  for  in 
item  256.70  of  the  Tariff  Schedules  of  the 
United  States  (TSUS),  which  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background 

On  August  3, 1984,  a  petition  was  filed 
with  the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  by  Keyes  Fibre  Co., 
Stamford,  CT.,  and  Packaging  Corp.  of 
America,  Evanston,  IL.  alleging  that 
molded  egg  filler  flats  of  pulp  are  being 
sold  in  the  United  States  at  LTFV  and 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  such 
imports.  Accordingly,  the  Commission 


'  The  "record"  >•  defined  in  {  207.21 1)  o[  the 
Commiuion'i  Rulei  of  Practice  and  Procedur«  ll» 
CFTJ  207.2(1]) 

*  Commitsioner  Eclcea  not  participating 
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instituted  a  preliminary  investigation 
under  section  733(a)  of  the  Tariff  Act  of 
1930  to  determine  whether  there  is  a 
reasonable  indication  that  an  industry  in 
th«  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  on  August  15,  1984  {49 
FR  32893).  The  conference  was  held  in 
Washington.  D.C.  on  August  24, 1984, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  this  investigation  to  the  Secretary  of 
Commerce  on  September  17. 1984.  A 
public  version  of  the  Commission's 
report.  Egg  Filler  Flats  from  Canada, 
(inv.  No.  731-TA-201  (Preliminary). 
USITC  Publication  1577.  September 
1984)  contains  the  views  of  the 
Commission  and  information  developed 
during  the  investigation. 

Issued:  September  17. 1964. 

By  order  of  the  Commission. 
Kennetk  R.  Maaon. 
Secretary. 

(FR  Qot  M-SS-n  Piled  »-S5-e«:  8:45  am) 
MUJNa  COOC  TOlO-01-ll 

[lnv««tlgation  No.  337-TA-1871 

Certain  Gtasa  Construction  Blocks 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  proceeding 
scheduled  for  October  2, 1984,  and  the 
hearing  scheduled  to  commence 
immediately  thereafter  (49  FR  25319)  are 
cancelled. 

The  prehearing  conference  is 
rescheduled  to  commence  at  9:00  a.m.  on 
October  22. 1984,  in  Room  6311  at  the 
Interstate  Commerce  Commission 
Building  at  12th  &  Constitution  Avenue 
NW.,  Washington.  DC,  and  the  hearing 
will  commence  immediately  thereafter. 

The  Secretary  shall  publish  this 
Notice  in  the  Federal  Register. 

Issued:  September  20.  1964. 
Janet  D.  Saxon. 
Administrative  Law  Judge. 

|FR  Doc  84-2S567  Filed  9-2S-M:  *45  am| 
BILLMMCOOC  7030-0>-M 


[Investigation  No.  337-TA-171 ) 


Certain  Glass  Tempering  Systems; 
Commission  Decision  Not  To  Review 
Initial  Determination;  Deadline  for 
Filing  Written  Submissions  on 
Remedy,  the  Public  Interest,  and 
Bonding 

agency:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  determined  not  to 
review  the  presiding  officer's  initial 
determination  (ID)  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  in  the  ebove-captioned 
investigation.  The  parties  to  the 
investigation  and  interested  government 
agencies  are  requested  to  file  written 
submissions  on  the  issues  of  remedy,  the 
public  interest,  and  bonding. 

Authotity:  The  authority  for  the 
Commission's  action  is  contained  in  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C.  1337] 
and  in  5§  210.53-210.56  of  the  Commission's 
Rules  of  Practice  and  Procedure.  19  CFR 
210.53-56. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
in  response  to  a  com.plaint  filed  by 
Glasstech,  Inc.,  on  October  11.  1983,  to 
determine  whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  glass 
tempering  systems  including  frictionally 
driven  oscillating  roller  hearth  furnaces 
into  the  United  States,  or  in  their  sale, 
by  reason  of  alleged  (1)  infringement  of 
claims  39-42  of  U.S.  Letters  Patent 
3,806,312  (312  patent),  or  (2) 
infringement  of  claim  1  of  U.S.  Letters 
Patent  3,994,711  ('711  patent),  the  effect 
or  tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  two  respondents  in  the 
investigation  are  AB  Kyro  OY.  a 
corporation  of  Finland,  and  Tamglasss. 
Inc.,  a  Pennsylvania  corporation  which 
is  a  wholly-owned  subsidary  of  AB  Kyro 
OY.  ' 

On  June  4. 1984,  the  parties  stipulated 
that  issues  relating  to  the  '312  patent 
were  dismissed -from  this  investigation 
with  prejudice  against  complainant  as  to 
the  respondents,  but  without  prejudice 
to  the  introduction  by  any  party  of 
evidence  relaUng  to  the  312  patent 
relevant  to  issues  relating  to  the  '711 
patent. 

On  August  16,  1984,  the  presiding 
officer  issued  an  ID  that  there  is  a 
violation  of  section  337  in  the 
importation  and  sale  of  the  glass 
tempering  systems  under  investigation. 


Specifically,  the  presiding  officer 
determined  that  the  '711  patent  is  valid, 
that  it  is  being  infringed  under  the 
doctrine  of  equivalents,  and  that  the 
importation  of  the  infringing  product  has 
the  effect  and  tendency  of  substantially 
injuring  an  efficiently  and  economically 
operated  domestic  industry. 

Respondents  filed  a  petition  for 
review  of  the  ID  with  respect  to  the 
issues  of  validity  and  infringement  of 
the  '711  patent  and  of  substantial  injury. 
Complainant  filed  a  reply  to 
respondents'  petition  for  review.  No 
other  petitions  or  agency  comments 
were  received. 


Written  Submissions 

Inasmuch  as  the  Commission  has 
found  that  a  violation  of  section  337  has 
occurred,  it  may  issue  (1)  an  order  which 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States  and/or  (2)  cease  and 
desist  orders  which  could  result  in  one 
or  more  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
relief,  if  any.  which  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  relief,  if  must  consider  the  effect 
of  that  relief  iipon  the  public  interest. 
The  factors  which  the  Commission  will 
consider  include  the  effect  that  an 
exclusion  order  and/or  a  cease  and 
desist  order  would  have  upon  (1)  the 
public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy.  (3)  the  U.S.  production  of 
articles  which  are  hke  or  directly 
competitive  with  those  which  are  the 
subject  of  the  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  effect,  if 
any,  that  granting  relief  would  have  on 
the  public  interest. 

If  the  Commission  orders  some  form 
of  relief,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 
action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 
United  States  under  a  bond  in  an 
amount  determined  by  the  Commission 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond,  if  any  which  should  be 
imposed. 

The  parties  to  the  investigation  and 
interested  Government  agencies  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public 
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interested,  and  bonding.  The 
complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  a  proposed  exclusion  order 
and/or  a  proposed  cease  and  desist 
order  for  the  Commission's 
consideration.  Persons  other  than  the 
parties  and  Government  agencies  may 
file  written  submissions  addressing  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  Written  submissions  on 
remedy,  the  public  interest,  and  bonding 
must  be  filed  not  later  than  the  close  of 
business  on  the  day  which  is  fourteen 
{14)  days  after  publication  of  this  notice 
in  the  Federal  Register. 

Commission  Hearing 

The  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

Additional  Information 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadline  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  a  portion  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment  by 
the  presiding  officer.  All  such  requests" 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8;45  a.m.  to  5;15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

FOR  I^JRTHER  INFORMATION  CONTACT 

Hannelore  V.  M.  Hasl,  Esq.,  Office  of 
General  Counsel,  United  States 
International  Trade  Commission, 
telephone  202-523-0259. 

Issued:  September  17. 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FP  Doc  M-2M70  Filed  »-25-«4;  »:«  am] 
BILLING  CODE  7020-02-M 


Ilnvestlgatlon  No.  337-TA-183] 

Certain  Indomethacin;  Extension  of 
Time  for  Commission  Decision  on 
Whether  To  Order  Review  of  Initial 
Determination 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
date  by  which  the  Commission  must 
decide  whether  to  review  the  presiding 
officer's  initial  determination  (ID) 
designating  the  above-captioned 
investigation  more  complicated  has 
been  changed  from  September  19,  1984. 
to  October  11,  1984,  so  that  the 
Commission  can  first  determine  whether 
to  review  a  subsequent  YD  granting  a 
motion  for  summary  determination  and 
terminating  the  investigation. 

Authority:  19  U.S.C  1337  and  1337a;  19  CFR 
210.53(h). 


SUPPLEMENTARY  INFORMATION:  The 

subject  investigation  is  being  conducted 
to  determine  whether  there  is  a  violation 
of  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337  and  19  U.S.C.  1337a)  in 
the  importation  or  sale  of  certain 
indomethacin.  See  49  FR  6811  (Feb.  23, 
1984).  The  imported  indomethacin 
allegedly  is  manufactured  abroad  by  a 
process  that  would  infringe  claims  1,  2, 
4,  and  7  of  U.S.  Letters  Patent  3,629,284  if 
the  process  were  practiced  in  the  United 
States. 

On  August  20,  1984,  the  presiding 
officer  issued  an  ID  (Order  No.  37) 
designating  the  investigation  more 
complicated.  The  presiding  officer 
determined  that  a  more  complicated 
designation  was  warranted  in  light  of  (1) 
the  number  of  parties,  (2)  the  complexity 
of  the  subject  matter,  (3)  anticipated 
difficulty  in  obtaining  required 
information,  and  (4)  due  process 
considerations.  On  August  24, 1984, 
complainant  Merck  &  Co.  filed  a  petition 
for  review  of  the  ID.  The  Commission 
investigative  attorney  and  four 
respondents  subsequently  filed 
responses  opposing  Merck's  petition. 

On  August  30,  1984,  respondent  Mylan 
Pharmaceuticals,  Inc.,  filed  Motion  No. 
183-59  for  summary  determination  and 
an  order  terminating  the  investigation. 
Mylan  argued  that  the  patent  in 
controversy  has  expired  because  of  a 
terminal  disclaimer.  On  September  11, 
1984,  the  presiding  officer  issued  an  ID 
(Order  No.  41)  granting  Mylan's  motion 
and  terminating  the  investigation. 

Under  §  210.53(h)  of  the  Commission's 
rules,  an  ID  becomes  the  determination 
of  the  Commission  30  days  after  the  date 
of  service  of  the  ID,  unless  the 
Commission  orders  a  review  within  30 


days  of  the  date  of  filing  of  the  ID  or 
extends  the  deadline  for  deciding 
whether  to  order  review.  The  30-day 
deadUne  for  the  Commission  to 
determine  whether  to  review  the  ID 
designating  the  investigation  more 
complicated  is  September  19, 1964.  The 
30-day  deadline  for  the  Commission  to 
decide  whether  to  review  the  ID 
terminating  the  investigation  is  October 
11, 1984.  In  order  to  first  determine 
whether  to  review  the  termination  ID, 
the  Commision  has  decided  to  change 
the  deadline  for  determining  whether  to 
review  the  "more  complicated"  ID  to 
October  11. 1984. 

Copies  of  the  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  Docket 
Section,  701  E  Street  NW.,  Washington, 
DC.  20436  telephone  202-523-0471. 
FOR  FURTHER  INFORMATION  CONTACT 
N.  Tim  Yaworski,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW.. 
Washington,  DC  20436;  telephone  202- 
523-0311. 

Issued:  September  18. 1984. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary.  ■ 

|FR  Doc  84-25564  PiM  »-2&-84:  k:4S  UDJ 
BtLUNG  COOC  70a»-(a-M 


[Investigation  No.  731-TA-183  (FkiaOl 

Large  Diameter  Cart>on  Steei  Welded 
Pipes  From  Brazil 

agency:  International  Trade 
Commission.  • 

ACTION:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

summary:  As  a  result  of  an  affirmative 
preliminary  determination  by  the  U.S. 
Department  of  Commerce  that  there  is  a 
reasonable  basis  to  beheve  or  suspect 
that  imports  from  Brazil  of  carbon  steel 
welded  pipes,  over  16  inches  in  outside 
diameter,  provided  for  in  item  610.32  of 
the  Tariff  Schedules  of  the  United 
States,  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV)  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673),  the  United  States 
International  Trade  Commission  hereby 
gives  notice  of  the  institution  of 
investigation  No.  731-TA-183  (Final) 
under  section  735(b)  of  the  act  (19  U.S.C. 
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1673d(b))  to  determine  whether  an 
industry  in  (he  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  such  merchandise.  Unless  the 
investigation  is  extended,  the 
Department  of  Commerce  will  make  its 
final  dumping  determination  in  this  case 
on  or  before  November  13.  1934,  and  the 
Commission  will  make  its  final  injury 
determination  by  January  2.  1985  (19 
CFR  207.2.5). 

EFFECTIVE  DATE:  September  5, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Carpenter  (202- ,523-0399),  Office 
of  Investigations,  U.S.  International 
Trade  Commission. 

SUPPLEMENTARY  INFORMATION: 

Background. — On  .May  7,  1984  the 
Commission  determined,  on  the  basis  of 
the  information  developed  during  the 
course  of  its  preliminary  investigation, 
that  there  was  a  reasonable  indication 
that  an  industry  in  the  United  States 
was  materially  injured  by  reason  of 
alleged  LTFV  imports  of  large  diameter 
carbon  steel  welded  pipes  from  Brazil. 
The  preliminary  investigation  was 
instituted  in  response  to  a  petition  filed 
on  March  21. 1984,  by  counsel  on  behalf 
of  Berg  Steel  Pipe  Corp.  of  Panama  City, 
Florida. 

Participation  in  ihe  investisotion. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Comm.ission,  as  provided  in 
§201.11  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.11). 
not  later  than  21  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairwoman,  who  shall  determine 
whether  to  accept  the  late  entry  for  good 
cause  shown  by  the  person  desiring  to 
file  the  entry. 

Upon  the  expiration  of  the  period  for 
filing  entries  of  appearance,  the 
Secretary  shall  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation, 
pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
Each  document  filed  by  a  party  to  this 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service  (19  CFR  201.16(c)). 

Staff  report. — A  public  version  of  the 


staff  report  containing  preliminary 
findings  of  fact  in  this  investigation  will 
be  placed  in  the  public  record  on 
November  5,  1984,  pursuant  to  §  207.21 
of  the  Commission's  rules  [19  CFR 
207.21). 

I/earing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  10:00  a.m.,  on 
November  20.  1984.  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street  NW.,  Washington. 
D.C.  20436.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  not 
later  than  the  close  of  business  (5:15 
p.m.)  on  November  9, 1984.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m..  on  November  15, 1984,  in 
room  117  of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  November  15. 
1984. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  All  legal  arguments, 
economic  analyses,  and  factual 
materials  relevant  to  the  public  hearing 
should  be  included  in  prehearing  briefs 
in  accordance  with  207,22  (19  CFR 
§  207.22).  PoEthearing  briefs  must 
conform  with  the  provisions  of  §207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
November  27.  1984. 

Written  submissions. — As  mentioned, 
parties  to  this  investigation  may  file 
prehearing  and  posthearing  briefs  by  the 
dates  shown  above.  In  addition,  any 
person  who  has  not  entered  an 
appearance  es  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
November  27. 1984.  A  signed  original 
and  fourteen  (14)  true  copies  of  each 
submission  must  be  filed  with  the 
Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 


and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

For  further  information  concerning  the 
conduct  of  the  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207.  subparts  A  and  C  (19  CFR  Part  207), 
and  part  201,  subparts  A  through  E  (19 
CFR  part  201). 

This  notice  is  published  pursuant  to 
§  207.20  of  the  Commission's  rules  (19 
CFR  207.20). 

Issued:  September  21, 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc  84-2,S568  Filed  9-2S-84:  8:*5  am| 
BIUJNG  CODE  7020-02-M 


(Investigation  No.  337-TA-181I 

Certain  Meat  Deboning  Machines; 
Commission  Decision  Not  To  Review 
Initial  Determination  Amending 
Complaint  and  Notice  of  Investigation 

AGENCY:  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  the  initial 
determination  (Order  No.  16)  (I.D.) 
amending  the  complaint  and  notice  of 
investigation  to  add  allegations  of 
infringement  of  claim  4  of  the  patent  in 
controversy  in  the  above-captioned 
investigation. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  received  one  petition  for 
review  of  the  I.D.  but  no  comments  from 
Government  agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tim  Yaworski,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0311 

Authority;  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  §§  210  22  and  210.53 
of  the  Commission's  Rules  of  Practice  and 
Procedure  (19  C.F.R.  210.22  and  210.53) 

By  order  of  the  Co.mmission. 

Issued:  September  20. 1984. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc  84-25563  Filed  9-25-(M  ■^  *5  am) 
MLUNC  CODE  7020-Oa-H 
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(InveatigaUon  No.  337-TA-198] 

Certain  Portable  Electronic 
Calculators;  Commission  Decision  Not 
To  Review  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  a  Settlement  Agreement 

agency:  International  Trade 
Commission. 

action:  The  Commission  has 
determined  not  to  review  the  presiding 
officer's  initial  determination  (ID) 
(Order  No.  11)  terminating  the  above- 
captioned  investigation  with  respect  to 
respondent  Sears,  Roebuck  &  Co.  on  the 
basis  of  a  settlement  agreement. 

SUPPLEMENTARY  INFORMATION:  On 

August  10, 1984,  complainant  Texas 
Instruments,  Inc.,  respondent  Sears, 
Roebuck  &  Co.  and  the  Commission 
investigative  attorney  filed  a  joint 
motion  to  terminate  the  investigation  as 
to  respondent  Sears.  Roebuck  &  Co.  on 
the  basis  of  a  settlement  agreement.  The 
presiding  officer  issued  an  ID  granti.ng 
the  joint  motion  for  termination  on 
August  24, 1984.  No  petitions  for  review 
or  comments  from  Government  agencies 
or  the  public  were  received. 

Copies  of  the  presiding  officer's  ID 
and  all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC.  20436,  telephone  202- 
52^-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Herrington,  Esq. .'Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0480. 

Authority:  Section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  19  CFR  210.51 
and  210.53. 

Issued:  September  20. 1984. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

\fV.  Doc  M-ZS5e2  Filed  »-2S-R4  8  45  am| 
BIUJNG  CODE  7020-02-M 


[Investigation  No.  337-TA-185) 

Certain  Rotary  Wheel  Printing 
Systems;  Commission  Decision  Not  To 
Review  Initial  Determination 
Terminating  Olympla  Werke 
Aktiengesellschaft  and  Olympia  U.S.A^ 
Inc. 

agency:  International  Trade 
Commission. 


action:  Notice  is  hereby  given  that  the 
Commission  has  determined  not  to 
review  an  initial  determination  (ID]  to 
terminate  Olympia  Werke 
Aktiengesellschaft  and  Olympia  U.S.A.. 
Inc.  as  respondents  in  the  above- 
captioned  investigation  based  on  a 
settlement  agreement. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  ID  was  published  in  the  Federal 
Register  of  August  30,  1984,  49  FR  34421. 
No  petition  for  review  was  filed,  nor 
were  any  comments  from  Government 
agencies  or  the  public  received. 
Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m  )  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  7t)l  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Holoch,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
CommisBion,  telephone  202-523-0148. 

Authority:  19  U.S.C.  1337,  19  CFR  210.53  (a), 
(c),  and  (h). 

Issued:  September  20, 19S4. 
By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

IFR  Doc  M-IS561  Filed  9-25-64;  8:45  ■mj 
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[Investigation  No.  337-TA-186] 

Certain  Tennis  Rackets;  Commission 
Decision  Not  To  Review  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  The  Commission  has 
determined  not  to  review  an  initial 
determination  (ID)  to  terminate 
Rossignol  Ski  Co.,  Inc..  and  Skis 
Rossignol.  S..^.  (the  Rossignol 
respondents),  as  respondents  in  the 
above-captioned  investigation  on  the 
basis  of  a  settlement  agreement. 


SUPPLEMENTARY  INFORMATOIN:  On  July 
7,  1984.  complainant  Prince 
Manufacturing  Co..  and  the  Rossignol 
respondents  filed  a  motion  (Motion  No. 
186-20)  to  terminate  the  Rossignol 
respondents  as  respondents  in  the 
investigation  on  the  basis  of  a 
settlement  agreement.  The  Commission 
investigative  attorney  supported  the 
motion. 

On  August  9, 1984,  the  presiding 
officer  issued  an  ID  (Order  No.  19) 


granting  the  motion.  The  Commission 
received  neither  a  petition  for  review  of 
the  ID  nor  comments  from  the  public  or 
other  Government  agencies. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
cormection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161. 
FOR  FURTHER  INFORMATION  COI«TACT: 
W'illiam  E.  Perry,  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
0499. 

Authority:  19  U.S.C,  1337:  19  CFR  210.53  (c) 
and  (h). 

Issued;  September  18.  1984. 

By  order  of  the  Commission. 

Kenneth  R.  Maaon. 

Secretary 

'FS  Doc   S4-25S-2  (■lied  9-25-84   8:45  *m| 
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Vitamin  K  From  Spain;  Request  for 
Public  Comment  on  Termination  of 
Countervailing  Duty  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Request  for  comments  on 
proposed  termination  of  countervailing 
duty  investigation  under  section  104(b) 
of  the  Trade  Agreements  Act  of  1979. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Vera  Libeau,  Office  of 
Investigations,  telephone  202-523-0368. 

SUPPLEMENTARY  INFORMATION:  The 

Trade  Agreements  Act  of  1979, 
subsection  104(b)(1),  requires  the 
Commission  in  the  case  of  a 
countervailing  duty  order  issued  under 
section  303  of  the  tariff  Act  of  1930, 
upon  the  request  of  a  government  or 
group  of  exporters  of  merchandise 
covered  by  the  order,  to  conduct  an 
investigation  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  threatened  with 
material  injury,  or  whether  the 
establishment  of  such  industry  would  be 
materially  retarded,  if  the  order  were  to 
be  revoked.  On  June  17. 1982,  the 
Commission  received  a  request  from  the 
Government  of  Spain  for  the  review  of 
the  countervailing  duty  order  on  vitamin 
K  from  Spain  (T.D.  76-321).  Notice  of  the 
countervailing  duty  order  was  published 
on  November  16, 1976,  in  the  Federal 
Register  (41  FR  50419), 

The  Commission  received  a  letter  on 
September  11,  1984,  from 
Heterochemical  Corp.,  the  original 
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petitioner  for  the  countervailing  duty 
order,  stating  that  it  withdraws  its 
request  for  the  imposition  of 
countervailing  duties  under  the  above- 
referenced  counterviiihng  duty  order. 

In  light  of  the  legisl.ttive  history  of 
section  704(a)  of  the  Tariff  Act  of  1930 
indicating  Congress'  expectation  that 
the  Commission  will  permit  public 
comment  prior  td  termination,  the 
Commission  req.jcsts  written  comments 
from  persons  concerning  the  proposed 
termination  of  the  investigation  on 
vitamin  K  from  Spain.  These  written 
comments  must  be  filed  with  the 
Secretary  to  the  Commission  no  later 
than  30  days  after  pijl)l;.:ut!on  of  this 
notice  in  the  Federal  Register. 

Issued:  Seplembpr  18,  1984 

By  order  of  the  Commission. 
Kenneth  R.  Masun. 
Secretary. 

IKK  IXx    »4-2S;i<ii,  Filed 'J-ZS-B*  1145  jm| 
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(332-194) 

World  Trade  Flows  in  Major 
Agricultural  Products 

agency:  International  Trade 
Commission. 

action:  Institution  of  an  investigation 
under  section  3:32(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1322(g))  for  the  purpose 
of  gathering  and  presenting  information 
on  world  trade  flows  in  major 
agricultural  products. 

EFFECTIVE  DATE:  September  17,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lowell  C.  Grant,  principal  analyst 
(telephone  202-724-0099),  or  Mr.  David 
L.  Ingersoll.  Chief,  Agriculture,  Fisheries, 
and  Forest  Products  Division  (telephone 
202-724-0068),  U.S.  International  Trade 
Commission,  Washington,  DC.  20436. 

Background  and  Scope  of  Investigation 

At  the  request  of  the  United  States 
Senate  Committee  on  Finance,  the 
Commission  has  instituted  investigation 
No.  332-194  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g))  for 
the  purpose  of  examining  world  trade 
flows  involving  major  U.S.  agricultural 
products  to  determine  trade  patterns, 
what  shifts  have  taken  place,  and  the 
reasons  for  the  trade  patterns  and  shifts. 
The  study  will  also  examine  U.S.  and 
world  trade  in  broad  commodity  areas 
(e.g..  grains,  oilseeds,  animal  products, 
fruits,  and  vegetables). 

The  Committee  requested  that  the 
Commission's  report  on  this 
investigation  should  include,  to  the 
extent  possible,  information  with 
respect  to  those  factors  affecting  overall 


agricultural  trade,  as  well  as  the 
position  of  the  United  States  in  world 
agricultural  trade.  The  study  should 
focus  on  such  factors  of  competition  as 
commodity  cycles,  wage  rates,  exchange 
rates,  transportation  costs,  trade 
barriers,  government  targeting  practices, 
and  other  pertinent  factors.  The  report 
should  further  examine  the  impact  of 
shifts  in  world  agricultural  trade  on  U.S. 
trade,  and  the  implications  of  such 
shifts. 

Written  Submissions 

Although  there  is  no  public  hearing 
scheduled  for  this  study,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  investigation 
by  October  31,  1984.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  subm.itted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
DC. 

Issued:  September  18. 1984. 

By  order  of  the  Cornmission. 
Kenneth  R.  Mason, 
Secretary. 
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INTERSTATE  COMMERCE 
COMMISSION        j 

[Docket  No.  AB-43  (Sub-No.  125X)1 

Rail  Carriers,  lilinois  Central  Gulf 
Railroad  Company;  Abandonment 
Exemption;  Madison  County,  TN 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
use.  10903  et  seq..  the  abandonment 
by  the  Illinois  Central  Gulf  Railroad 
Company  of  6.57  miles  of  track  in 
Madison  County.  TN.  subject  to 
standard  labor  protective  conditions. 
DATES:  This  exemption  shall  be  effective 
on  October  26.  1984.  Petitions  for 
reconsideration  must  be  filed  by 


October  16,  1984.  Petitions  for  stay  must 
be  filed  by  October  9.  1984. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB--i3  (Sub-No.  125X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioner's  representative.  Richard 
M.  Kamowski,  Esq.,  233  N.  Michigan 
Avenue.  Chicago,  IL  60601 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227.  Interstate 
Commerce  Com.mission,  Washington. 
DC  20423,  or  call  289-^357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  September  18. 1984. 

By  the  Commission,  Chairmdn  Tdvlor,  Vice 
Chairman  Andre,  Commissioners  Sterrelt. 
Gradison.  Simmons,  Lamholey  and  Strenio. 
Commissioners  Lamboley  and  Sirfnio  did  not 
participate. 
James  H.  Bayne, 
Secretary. 

I FR  Dw  M-25553  Filed  »-25-84;  Mi  aro|  _ 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Lambert  N.  DePompei,  M.D.; 
Revocation  of  Registration;  Denial  of 
Application 

On  June  22, 1984,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  to  Lambert 
N.  DePompei,  M.D.  of  Detroit  Family 
Practice,  8413  Lake  Avenue,  Cleveland, 
Ohio  44102,  an  Order  to  Show  Cause 
proposing  to  revoke  Dr.  DePompei's 
DEA  Certificate  of  Registration 
AD5126873  and  to  deny  his  pending 
application  for  registration.  The  Order  to 
Show  Cause  that  was  sent  by  registered 
mail  to  Dr,  DePompei  was  returned  to 
DEA  unclaimed.  However,  a  copy  of  the 
Order  to  Show  Cause  was  also  sent  by 
registered  mail  to  counsel  for  Dr. 
DePompei.  DEA  received  the  return 
receipt  which  indicated  that  the  Order 
to  Show  Cause  was  delivered  to  and 
accepted  by  the  lawyers  on  June  27, 
1984.  Dr.  DePompei  failed  to  respond  to  *" 
the  Order  to  Show  Cause  within  30  days 
of  its  receipt  as  set  forth  in  the  Order  to 
Show  Cause.  Therefore,  Dr.  DePompei 
was  deemed  to  have  waived  his 
opportunity  for  a  hearing.  21  CFR 
1301.54  (a)  and  (d).  Accordingly,  the 
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Administrator  enters  his  final  order  in 
this  matter.  21  CFR  1316.67. 

The  Administrator  fmds  that  on 
August  13. 1982,  Dr.  DePompei  was 
indicted  by  the  Cuyahoga  County  Grand 
jury  on  four  counts  of  Trafficking  in 
Drugs  in  violation  of  Ohio  Revised  Code 
Section  2925.03.  These  four  counts 
involved  the  following  controlled 
substances;  biphetamine,  Eskatrol, 
methaqualone  and  Demerol.  Dr. 
DePompei  was  also  indicted  on  twenty- 
nine  counts  of  Possession  of  False  or 
Forged  Prescriptions  in  violation  of  Ohio 
Revised  Code  Section  2925.23.  These 
counts  involved  the  sale  by  Dr. 
DePompei  of  Schedule  II  prescriptions 
for  controlled  substances  which  were 
false  or  forged. 

At  the  state  criminal  trial  in  this 
matter  the  prosecution  offered  the 
testimony  of  an  organized  crime  figure 
who  described  his  relationship  with  Dr. 
DePompei.  The  witness  testified  that  Dr. 
DePompei  wrote  at  least  200 
prescriptions  for  controlled  substances 
using  fictitious  names.  He  gave  these 
prescriptions  to  orgnaized  crime 
members  who  in  turn  sold  them.  At  the 
trial.  Dr.  DePompei  admitted  his  actions, 
but  said  that  he  was  threatened  by  the 
organized  crime  members.  This 
explanation  did  not  excuse  Dr. 
DePompei's  illegal  activities.  Instead  of 
succumbing  to  these  threats.  DePompei 
could  have  contacted  law  enforcement 
authorities,  but  he  did  not. 

Consequently,  after  a  jury  trial,  Dr 
DePompei  was  found  guilty  of  all  four 
counts  of  trafficking  in  drugs  and  of 
twenty-seven  of  the  twenty-nine  counts 
of  possession  of  false  or  forged 
prescriptions.  Dr.  DePompei  was 
sentenced  to  serve  mandatory  actual 
incarceration  for  seven  years  at  the 
Columbus  Correctional  Facility. 
Columbus,  Ohio.  He  could  serve  as 
much  as  twenty-five  years  at  the  facility. 
These  are  all  felony  convictions  relating 
to  controlled  substances.  Therefore, 
there  is  a  lawful  basis  for  the  revocation 
of  Dr.  DePompei's  registration  and  for 
the  denial  of  his  pending  application  for 
registration.  21  U.S.C.  824(a|(2), 

Since  Dr.  DePompei  did  not  offer 
evidence  of  any  mitigating 
circumstances,  the  Administrator  has  no 
choice  but  to  revoke  Dr.  DePompei's 
registration  and  to  deny  his  pending 
application.  Accordingly,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Cretificate  of 
Registration  AD5126873,  previously 
issued  to  Lambert  N.  DePompei.  M.D.. 
be,  and  it  hereby  is,  revoked.  Any 
pending  applications  for  registration  are 


hereby  denied,  effective  October  26. 
1984. 

Dated;  September  21,  1984 
Francis  M.  Mullen.  Jr., 

Administrator. 

IFR  Doc  «4-25S0e  Filed  9-2S-84;  8:48  am| 
WLUNO  CODE  4410-0*-« 


Gilbert  Miller,  M.D.;  Denial  of 
Application 

On  June  22,  1984.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Gilbert  Miller.  M.D. 
(Respondent)  of  1077  Northern 
Boulevard,  Roslyn.  New  York  11576, 
proposing  to  deny  Respondent's 
application  for  registration  under  21 
U.S.C.  823(f).  The  proposed  action  was 
predicated  on  Dr.  Miller's  controlled 
substance-related  felony  conviction.  In  a 
letter  dated  July  20.  1984,  Respondent 
specifically  waived  his  opportunity  for  a 
hearing  pursuant  to  21  CFR  1301.54(c). 
The  Administrator  enters  this  final  order 
on  the  record  as  it  appears.  21  CFR 
1301.54  (d)  and  fe). 

The  Administrator  finds  that  on  May 
3,  1978,  Respondent  was  convicted  in 
the  United  States  District  Court  for  the 
Southern  District  of  New  York  of 
unlawful  distribution  of  Schedule  II 
controlled  substances,  in  violation  of  21 
U.S.C.  841(a)(1).  This  is  a  felony 
conviction  relating  to  controlled 
substances.  Subsequent  to  his 
conviction.  Respondent  applied  for  a        *| 
DEA  Certificate  of  Registration  on  % 

January  22. 1979.  The  then  Administrator  >, 
of  DEA  issued  an  Order  to  Show  Cause 
proposing  to  deny  this  application. 
There  was  a  lawful  basis  for  the  denial    "jt 
under  21  U.S.C.  824(a)(2).  Serling  Drug 
Company.  Docket  No.  74-12.  40  FR  11918 
(1975);  Raphael  C.  Cilento.  M.D..  Docket 
No.  79-2,  44  FR  30466  (1979);  Thomas  W 
Moore.  Jr..  M.D.,  Docket  .No.  79-13.  45 
FR  40743  (1980),  Following  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause,  the  then  Administrator  ordered 
the  denial  of  Respondent's  January  22, 
1979.  application  for  registration,  this 
order  was  published  in  the  Federal 
Register.  Volume  45.  .No.  207,  at  page 
70350,  on  Thursday,  October  23.  1980. 

Respondent  executed  another 
application  for  registration  on  December 
5,  1983.  It  is  this  application  that  is  the 
subject  of  this  final  order.  By  waiving 
his  opportunity  for  a  hearing, 
Respondent  has  not  presented  any  new 
evidence  that  would  justify  the 
Administrator  granting  Respondent's 
application.  The  facts  remain  the  same 
as  those  previously  found  to  exist  by  the 
then  Administrator  and  published  in  the 


Federal  Register  on  October  23, 1990. 
Respondent  issued  prescriptions  for 
controlled  substances  to  a  cooperating 
individual.  There  was  evidence  that  the 
Respondent  believed  that  the  individual 
intended  to  use  the  prescriptions  to 
obtain  drugs  for  illegal  sale  to  others 
Respondent  also  sold  an  undercover 
DEA  Agent  prescriptions  for  both 
methaqualone  and  Biphetamine.  Dr. 
Gilbert  issued  these  prescriptions  after 
performing  a  perfunctory  physical 
examination  on  the  agent.  The 
Administrator  has  not  been  convinced 
that  Respondent  is  now  more  qualified 
to  hold  a  DEA  registration  than  he  was 
in  1980. 

Accordingly,  having  concluded  that 
there  is  a  lawful  basis  for  the  denial  of 
Respondent's  application  for  registration 
and  having  further  concluded  that  under 
the  circumstances  in  this  case  the 
application  should  be  denied,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.C.  823 
and  824  and  28  CFR  0  100(b),  hereby 
orders  that  the  application  of  Gilbert 
Miller,  M.D.  for  registration  under  the 
Controlled  Substances  Act,  be.  and  it 
hereby  is.  denied,  effective  October  26. 
1984, 

Dated:  September  21.  I9tt4. 
Francis  M.  Mullen.  Jr., 

Adwinistralor. 

|FR  Doc  S«-2560(i  hiifO  »-25-M  b  *h  ami 
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[Docket  No.  82-19] 

Michael  A.  Rush,  D.P.M.;  Denial  of 
Application 

On  July  12. 1982,  the  then-acting 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  to  Michael 
A.  Rush,  D.P.M.  (Respondent),  of 
Hollywood,  Florida,  an  Order  to  Show 
Cause  proposing  to  deny  the 
Respondent's  pending  application  for 
registration  The  Order  to  Show  Cause 
was  predicated,  pursuant  to  21  U.S.C, 
824(a)(2),  on  Respondent's  conviction  of 
felony  offenses  relating  to  controlled 
substances.  The  Respondent  filed  a 
request  for  a  hearing  on  the  issues 
raised  by  the  Order  to  Show  Cause  and 
this  matter  was  placed  on  the  docket  of 
Administrative  Law  ludge  Francis  L. 
Young. 

Following  the  hearing  in  this  matter. 
Judge  Young  issued  his  opinion, 
recommended  ruling,  findings  of  fact 
and  conclusions  of  law,  and  a 
recommended  decision  Copies  of  the 
judge's  opinion  were  sent  to  the 
Respondent  and  to  counsel  for  the 
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Respondent  and  for  the  Government 
Neither  side  filed  exceptions  to  the 
judge's  findings  and  conclusions. 
However,  the  Respondent  did  file  a 
motion  to  vacate  the  Administrative 
Law  Judge's  recommended  decision. 
This  motion  was  denied  by  the 
Administrative  Law  Judge. 

Subsequently,  pursuant  to  21  CFR 
1316.65(c).  the  entire  record  of  these 
proceedings  was  transmitted  to  the 
Administrator.  The  Administrator  now 
issues  his  final  order  in  this  matter, 
based  on  findings  of  fact  and 
conclusions  of  law  as  are  hereinafter  set 
forth. 

The  Administrator  finds  that  the 
Respondent  was  a  subject  of  an 
mdictment  handed  up  by  a  Grand  Jury 
of  the  United  States  District  Court  for 
the  District  of  Connecticut.  The 
indictment  charged  that  from  on  or 
about  January  1, 1979.  and  continuing 
until  on  or  about  April  20.  1979,  in  the 
District  of  Connecticut  and  elsewhere. 
Respondent  and  several  other  persons 
conspired,  in  violation  of  21  U.S.C.  846. 
to  import  into  the  United  States  from  the 
Bahamas  a  controlled  substance, 
marihuana,  a  violation  of  21  U,S.C.  952: 
and  to  possess  a  controlled  substance, 
marihuana,  with  intent  to  distribute  it,  in 
violation  of  21  U.S.  C.  841(a)(1).  On 
November  14. 1980,  following  a  jury  trial 
in  the  U.S.  District  Court  for  the  District 
of  Connecticut,  Respondent  was 
convicted  as  charged  and  was 
sentenced  to  a  term  of  imprisonment  of 
three  years  and  was  required  to  pay  a 
committed  fine  of  $15,000.  The 
Respondent  served  about  one  year  of 
confinement  in  the  Federal  Detention 
Facility  at  Elgin  Air  Force  Base.  Florida, 
and  then  spent  81  days  in  a  half-way 
house  in  Fort  Lauderdale.  While  at  the 
half-way  house.  Respondent  began  to 
reestablish  himself  in  the  community 
and  in  the  practice  of  his  profession  of 
podiatry.  He  was  released  from  the  half- 
way house  program  in  September  1982. 
Respondent  has  paid  his  fine  and,  in  the 
course  of  the  criminal  proceedings, 
forfeited  the  sum  of  $33,000  to  the 
Government. 

On  March  20.  1981.  the  United  States 
Court  of  Appeals  for  the  Second  Circuit 
affirmed  the  Respondent's  conviction. 
See.  United  States  v.  Rush.  666  F.2d  10. 
In  its  Per  Curiam  opinion,  the  Court  of 
Appeals  noted  that  Respondent  had 
"lent  a  total  of  $25,000  in  two 
transactions  to  his  co-conspirators  to 
finance  the  purchase  of  marihuana  from 
sources  in  the  Bahamas. "  Respondent's 
"co-conspiratiors  repaid  the  principal 
amount  of  the  loan  and  $15,000  in 
interest.  The  proceeds  of  the  loan  were 
used  to  import  marihuana  on  at  least 


three  occasions.  The  marihuana  was 
distributed  in  Florida."  During  the  trial 
and  in  the  hearing  in  this  matter. 
Respondent  contended  that  he  had  no 
knowledge  of  the  use  to  which  the 
proceeds  of  the  loan  were  to  be  put.  On 
appeal,  however,  according  to  the 
Court's  opinion,  he  conceded  that  he 
had  such  knowledge.  According  to  the 
appellate  opinion.  Respondent  supplied 
cash  which  made  the  illegal  venture 
possible  and  he  financed  this  venture  at 
an  exorbitant  and  usurious  profit, 
knowing  full  well  the  source  of  the 
repayment  he  received.  He  acted  in  a 
secretive  and  clandestine  fashion, 
obtaining  first  e  mortgage  note  reflecting 
a  ten  percent  rale  of  interest.  That  note 
was  recorded.  A  second  mortgage  note 
was  prepared  for  $10,000  which  required 
payment  of  $20,000  in  five  days.  "For 
obvious  reasons,  that  [second]  note  was 
not  recorded."  The  Court  of  Appeals 
further  noted  that  the  'surreptitious 
nature  of  the  loans  was  evidenced  not 
only  by  Rush's  omission  to  record  the 
usurious  mortgage  note  but  also  by  his 
method  of  withdrawal  and 
replenishment  from  his  bank  account. 
He  withdrew  a  total  of  $20,000  net  to 
finance  the  loans,  and.  although  his 
profits  amounted  to  $40,000.  he 
redeposited  only  $10,000  so  as  to  show 
no  additional  income."  The  Respondent 
claimed  lack  of  knowledge  of  the 
purpose  of  the  money  he  loaned  was 
contradicted  by  the  testimony  of  two  of 
his  co-conspirators,  it  was  disbelieved 
by  the  jury  in  his  criminal  trial  and  by 
the  Administrative  Law  Judge  in  this 
matter,  and  it  is  deemed  unworthy  of 
belief  by  the  Administrator. 

The  Respondent  is  a  practicing 
podiatrist  in  Hollywood.  Florida.  He  has 
published  articles  and  papers  and  has 
lectured  on  sports  and  health-related 
topics  before  diverse  audiences.  He  has 
appeared  on  radio  and  television.  He 
has  been  active  in  various  professional 
and  civic  organizations.  He  is  married 
and  has  four  children.  The  record  in  this 
matter  contains  six  affadavits  attesting 
to  the  Respondent's  good  character  and 
reputation  in  the  community. 

The  Respondent  is  a  practicing  doctor 
and  a  highly  visible  advocate  of 
physical  fitness  and  good  health  habits. 
Yet  he  willingly  engaged  in  a  criminal 
conspiracy  whose  ultimate  goal  was  to 
illegally  import  and  distribute 
marihuana  in  total  disregard  of  the 
public  health  consequences  of  those 
criminal  acts.  It  matters  not  that  the 
Respondent  never  intended  to  touch,  or 
even  see,  the  load  of  contraband.  The 
person  who  provides  financing  for  such 
an  operation  is  every  bit  as  culpable  as 


the  pilot  who  flies  it  into  the  country  or 
the  dealer  who  sells  it  on  the  street. 

Furthermore,  it  is  wholly  irrelevant 
that  the  crimes  of  which  Respondent 
was  convicted  were  not  in  any  way 
connected  with  his  activities  as  a  DEA 
registered  practitioner.  The  governing 
statute.  21  U.S.C.  824(a)  speaks  only  of  a 
felony  relating  to  any  substance  defined 
as  a  controlled  substance.  This  agency 
has  consistently  held  that  such  offenses 
are  grounds  for  the  revocation  or  denial 
of  a  DEA  registration.  See.  Aaron  A. 
Moss.  D.D.S..  Docket  No.  80-2.  45  FR 
72850  (1980).  where  a  dentist  was  denied 
registration  after  he  was  convicted  of 
acting  as  a  courier  smuggling  cocaine 
into  this  country:  Raymond  H.  Wood. 
D.D.S..  Docket  No.  82-32,  48  FR  48727 
(1983).  in  which  a  dentist's  registration 
was  revoked  after  he  had  been 
convicted  of  conspiring  to  possess  with 
intent  to  distribute  large  quantities  of 
marihuana;  and  Tilman  J.  Bentley.  DO., 
Docket  No.  82-22.  49  FR  35049  (1984). 
wherein  a  physician's  registration  was 
revoked  as  a  result  of  his  conviction  for 
conspiring  to  illegally  manufacture 
methaqualone  tablets. 

There  is  a  lawful  basis  for  denial  of 
the  Respondent's  application  for 
registration.  As  the  Administrative  Law 
Judge  stated  in  his  opinion  in  this 
matter.  Respondent's  "boldly  two-faced 
approach  to  his  responsibilities  as  a 
doctor  leaves  scant  room  for  confidence 
that  [he|  can  be  trusted  with  control 
over  abusable  drugs  .  .  ."  Accordingly, 
pursuant  to  the  authority  delegated  to 
the  Administrator  of  the  Drug 
Enforcement  Administration  by  21 
U.S.C.  823  and  824,  and  28  CFR  0.100.  the 
Administrator  hereby  orders  that  the 
application  of  Michael  A.  Rush,  D.P.M., 
be.  and  it  hereby  is,  denied. 

The  Administrator  observes  that  the 
Respondent  has  been  without  a  DEA 
registration  since  June.  1981,  and  that  he 
has  been  back  in  practice  in  his 
community  since  September.  1982.  Thus. 
the  Respondent  has  had  about  two  years 
in  which  to  demonstrate  that  he  has 
recommitted  himself  to  the  professional 
responsibilities  which  he  previously 
abandoned.  Should  the  Respondent 
decide  to  reapply  for  registration,  he  will 
again  be  given  an  opportunity  to  be 
heard  in  support  of  his  apphcation.  In 
such  a  hearing,  the  Administrator  will 
be  most  interested  in  learning  whether 
the  Respondent  has  publicly  repudiated 
his  criminal  past  and  whether  he  has 
used  his  highly-visible  position  as  a 
health  professional  to  help  educate  his 
community  with  respect  to  the 
consequences  of  drug  abuse.  Such 
evidence  would  greatly  assist  the 
Administrator  in  determining  whether 
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the  Respondent  can  again  be  entrusted 
with  responsibilities  of  a  registration. 

Dated:  September"^!,  1964. 
Francis  M.  Mullen,  Ir., 

Adrninislrator 

|KR  Doc  84-25S(r  Filed  9-25-«4:  8:45  am| 
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Federal  Bureau  of  Investigation 

Advisory  Policy  Board  of  the  National 
Crime  Information  Center;  Meeting 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  October  17  and  18. 
1984.  from  9  a.m.  until  5  p.m.  at  the  Olde 
Colony  Inn,  First  and  North  Washington 
Streets.  Alexandria,  Virginia. 

The  major  topics  to  be  discussed 
include: 

(1)  Status  report  on  the  phased  testmg 
and  future  development  of  the  Interstate 
Identification  Index. 

(2)  Proposed  dissemination  of  missing 
person  data  to  the  National  Center  for 
Missing  and  Exploited  Children. 

(3)  Presentations  of  proposals 
recommended  by  state  and  local  users 
of  the  NCIC  System  to  enhance  the 
quality  and  completeness  of  records  in 
the  System. 

(4)  Results  of  the  random  survey  to 
measure  the  benefits  derived  from  the 
use  of  the  NCIC  Wanted  Person  File. 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
for  seating  on  a  first-come-first-served 
basis.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer,  Mr.  William  A.  Bayse.  FBI,  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  It  should  contain  the  name. 
corporate  designation,  consumer 
affiliation,  or  Government  designation, 
along  with  a  capffulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  offered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic,  except  with  the  special  approval 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer,  NCIC 
Federal  Bureau  of  Investigation. 
Washington,  DC  20535,  telephone 
number  202-324-2606. 


Dated:  September  19.  1984. 
William  H.  Webster, 

Director. 

\yR  Doc   M-2S4e8  Filed  9-2S-84  8  4S  sm] 
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Signed  at  Washington,  DC  this  24th  day  of 
September.  1984. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB):  Substituted  Guidelines  for  BLS 
Approval  Numt>er  1 220-0029 

Background 

On  July  20.  1984  (49  VR  294S4),  the 
Bureau  of  Labor  Statistics  (BLS).  U.S. 
Department  of  Labor,  announced  in  the 
Federal  Register  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  that  it  was  proposing  a 
revision  in  its  recordkeeping  package  for 
the  Log  and  Summary  of  Occupational 
Injuries  and  Illnesses  (OSHA  No.  220) 
and  Supplementary  Record  of 
Occupational  Injuries  and  Illnesses 
(OSHA  No.  101).  The  proposal  consisted 
of  revised  recordkeeping  guidelines. 
Recordkeeping  Guidelines  for 
Occupational  Injuries  and  Illnesses, 
which  BLS  made  available  to  the  public 
for  comment. 

Substitution 

After  reviewing  the  public  comments. 
the  BLS  has  decided  to  substitute  the 
guidelines  which  have  been  in  effect 
since  1978,  Report  412-3,  "What  Every 
Employer  Needs  to  Know  About  OSHA 
Recordkeeping",  for  the  proposed 
guidelines  as  part  of  the  recordkeeping 
package.  0MB  has  approved  the 
continued  use  of  the  existing  log  and 
summary  (OSHA  No.  200), 
supplementary  record  (OSHA  No.  101), 
and  Report  412-3.  In  doing  so.  0MB  has 
assigned  control  number  1220-0029  to 
each  of  the  forms,  and  to  Report  412-3 

The  BLS  and  0MB  took  this  action  to 
assure  the  quality,  continuity, 
com.parability  and  integrity  of  the  BLS 
statistical  series,  while  affording  the 
Bureau  the  time  needed  to  evaluate  the 
comments  submitted  by  the  public.  With 
0MB  approval  of  Report  412-3,  BLS 
feels  that  it  can  and  will  provide  the 
public  further  opportunity  to  participate 
in  the  revision  process  without 
disrupting  the  collection  of  consistently 
accurate  statistics  for  1984  and  1985. 


Employment  and  Training 
Administration 

Lat>or  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Notice  of  Annual  List  of  Labor 
Surplus  Areas 

AGENCY:  Employment  and  Training 
.administration.  Labor. 

action:  Notice. 

DATE:  The  annual  list  of  Labor  Surplus 
Areas  is  effective  October  1,  1984. 
SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  annual  list  of  Labor 
Surplus  Areas. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Higgins,  United  States 
Employment  Service  (Attention:  TEES), 
601  D  Street,  NW.,  Washington,  D.C. 
20213.  Telephone:  202-376-6753. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  Labor  Surplus 
Areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
Labor  Surplus  Areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  |41  CFR  Chapter  1. 
Appendix),  issued  by  the  General 
Services  Administration  on  January  15, 
1981  (46  FR  3519),  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulation  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labors  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654.  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  Labor 
Surplus  Areas  pursuant  to  the  criteria 
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specified  in  the  regulations  and  to 
publish  annually  a  list  of  Labor  Surplus 
Areas. 

Subpart  B  of  Part  654  slates  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  Labor  Surplus 
Area  under  Subpart  A.  Thus.  Labor 
Surplus  Areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  is 
publishing  below  the  annual  list  of 
Labor  Surplus  Areas  for  the  use  of  all 
Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facilities. 

Signed  at  Washington.  D.C..  on  September 
19,  1984. 

Patrick  |.  O'Kaefe, 

Deputy  Assistant  Secretory  of  Labor. 

Labor  Surplus  Areas  Eugjble  for  Federal 
Procurement  Preference  From  Oct.  1, 
1984  Through  Sept.  30,  1985 


EligMs  labor  surplus  araaa 


Ov*  jurisdictions  nctuOad 


Autauga  County 
BaWMo  Counly  . 
Bartxx*  County  .. 
B*t)  County     ..  . 
Bimiingham  Ctly  . 


Blount  County    

Bu(kx*  County  _ 

Butler  County 

Camoun  County 

Ctiambars  County 

Chero*w  County 

CMIon  Cotnty 


Ctioctaw  County 

Clarxe  County 

Clay  County 

Cletxma  County 

Cotle*  Coun»y 

Cotiart  County  ..„ 
Conecuh  County.. 

Coosa  County  

Covington  County 

Cranstiaw  CouMy 

Cullman  County 

Dale  County      

Delias  County 

De  Kat)  County 

IDottan  aty „. 

Elmore  County 

EacamOa  Courr/  .._. 

Etowah  County    

Fayette  County  . 
Franklm  County 
Geneva  County 
Greene  County 

Hale  County 

Henry  County 


Balance  ot  Houston  CoiMy... 

Jackson  County    

Balance  o«  Jetlerson  County 


Lamar  County 

LaudertMs  County.. 
Lawrence  Cowity._.. 
Limestone  County. _, 
Lowndes  County   .... 

Macon  Couity  

Marengo  County  .... 

Marxxi  County 

Marshal  County 

MoMCny _. 


Autauga  County 

BaMwrn  County 

Baitiow  County 

B«)b  County 

Bwnwighaiti  Qty  w\  Jefferson 

County 
Blount  County 
Bulock  County 
Bulto  County. 
Calhoun  Couily 
CTiambers  County. 
Ctwrohaa  County. 
Chinon  County. 
Choctaw  County 
Cterte  County 
Clay  County. 
Cleb«ne  County 
CofTae  County 
CotMrt  County 
Conecuh  County 
Coosa  County 
Covington  County 
Crenshaw  County. 
Cullman  County 
Date  County 
Dallas  County 
De  KaiO  County 
Dottian      City      m      Houston 

County 
Elmore  County 
Escamtxa  County 
Etowah  County 
Fayette  County 
Franklm  County 
Gerwva  County 
Sreene  Courrty 
Hale  CouT.ty 
Henry  County 
Houston  County  less  Oolhan 

Cty. 
Jackson  County 
Jetterson    County    less    Bir 

mmgham  Oty 
Lamaf  County 
Laodertlale  County. 
Lawrance  County. 
Limestone  County 
Lowndes  County 
Macon  County 
Marengo  County 
Manon  County 
Marahad  County 
Motjile  Oly  m  Motxie  County 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  1, 
1984  Through  Sept.  30,  1985— Continued 

Eligible  labor  surplus  •raaa  Civil  lunadictions  mctuded 


Balance  of  Molxie  County 

Monroe  County   ,    . 

Montgomery  City .^.„. 


Morgan  County  .... 

Perry  County      

Pctions  County  .... 

P*e  County      

Randolph  County.. 
Russell  County  .... 
Shelby  County  .._ 
St.  Clair  County  _ 
Sumter  County 


Talladega  Coun(y...„ 

Tallapoosa  County _.. 

Tuscaloosa  City  


ot 


Balance 
County 

Walker  County 

Washington  County 
Wilcox  County 
Wirwton  Couity 


Tuscaloosa 


Mobits  County  less  Motxle 
City 

Monroe  County 

Montgomery  City  m  Mont- 
gomery County 

Morgan  County 

Perry  County 

Pickens  County 

P*«  County 

Randolph  County. 

Russell  County 

She«iy  County 

St  Clan  County 

Sumiar  County 

TaNadaga  County 

Tallapoosa  County 

Tuscakxwa  City  m  Tuscaloo- 
sa County 

Tuscaloosa  County  less  Tua- 
catoosa  City 

Walker  County 

Washington  County 

W*co«  County 

Winston  County 


Angoon  Division 

Bettiel  Division 

BnsW  Bay  Borough  Owtaion. 

Fairt>anks  Division 

Haines  Division 

Keoai-Cook  inlet  Division  

Ketchikan  Division „ 

Kodiak  Division 

Kuskokwwn  DivisKXi 
Matanuska-Susitna  Oiviaicn  . 
Outer  Ketchikan  Division 

PnrxM  of  Wales  Dnnsion 

Sewart  Division     .         .. 
Sitka  Division 
Skagway-Vakutat  Division 
Souttieast  Fairtianks  Diwskjn 
Upper  Yukon  Division     . 
VaWez-Chitina-Wt-..nier  .. 

Wade  Hampton  Division 

Wrangell-Petersburg  Ovtsion 
Yukon-Koyukuk  DiviSKm 


I  Angoon  Division. 

Bethel  Division 

Bnsloi  Bay  Soro^jgh  Division. 

^sirtMnks  Division 

Haines  Divisicr 
I  Kenai-Cook  inlet  Diviskjn. 

Ketchikan  Division. 

Kodiak  Division 

Kustokwim  Division 

Matanuska-Susitna  Division 

Outer  Ketcfiikar  Division 
,  Pnnce  of  Wales  Division. 

Seward  Division 

Silka  Division 

Skagway  Yakutat  Dn/ision 

Southeast  Fgirtjanks  Division 

Opper  Yukon  Division 

Vaklez-Chitma-whrniei 

Wade  Hampton  Divtsion- 

Wrangell-Petersoura  Division. 

Yukon-Koyukuk  Division. 


Arizona 


Apache  Counry  I  Apache  County 


Cochise  County 
Coconino  County 
Gila  County 
Graham  County 
Greenlee  Ccunty 
La  Pa2  Co-jnty 
Mohave  County 

Navnjo  County 

Pinal  County  

38.118  Cruz  County 
Yuma  County  


Cocfuse  County 
Coconino  County. 
Gila  County. 
Graham  County. 
Gre«nlee  County. 
La  Pa2  County 
Mohave  County 
Navaio  County 
Pinal  County. 
Santa  Crua  County 
YuiTia  County. 


Arttanaas 


Ashley  Ccunty 
Bradley  County 

Chicoi  Ccjnty      

Clay  Counry     ...^ 

Cleburne  County 

Cleveland  County 

Comray  County 

Crawford  County 

Crittenden  County 

Cross  County  

Desha  County  _ 

Drew  County 

Franklin  County _ 

Fulton  County     

Garland  County 

Grant  County     

Greene  County    

Hot  Spnng  County. 

Jackson  County 

Lawrence  County 

Lee  County       

Lincoln  County    ....... 


Ashley  County 
Bradley  County 
Chicot  County. 
Clay  County. 
Cleburne  County 
Cleveland  County. 
Conway  County 
Crawford  County 
Cnttenden  County. 
Cross  County 
Desha  County 
Drew  County 
FrankJm  County 
Fulton  County 
Garland  County 
Grant  County 
Greene  County 
Hot  Spnng  County, 
Jackson  County. 
Lawrence  County. 
Lee  County 
Lincoln  County 


Labor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct.  l, 
1984  Through  Sept.  30,  1 985— Continued 

Eligible  labor  surplus  areas         Ovil  luriadictQaa  nAidad 


Logan  County   „. 

Mississippi  County  ..„ 

Monroe  County  

Montgomery  County.. 

Nevada  County 

Newton  County  ......„.., 

Ouachiia  County .__ 

Perry  County  ..„„ 

Phillips  County „.. 

Pika  County 
Pine  Bluff  City . 


Poinsett  County.. 

Polk  County 

Pope  County  

Frame  County 


Randolph  County 

Scott  County 

Searey  County 

Balance  of  Sabastan  County 


ShaT)  County    

St  Franaa  County. 

Stone  County  

Texarkana  City 


Van  Buren  County.. 

White  County _ 

Woodruff  County 


Logan  County 

Mississippi  County 

Monroe  County. 

Montgomery  County 

Nevada  County 

Newton  County 

Ouachita  County 

Perry  County 

Phillips  County 

Pika  County. 
.1  Pma  Bluff  City   m  Jefferson 
I     County 

Poinsett  County. 

Po*  County. 

Pope  County. 

Prame  County 
.  Randolph  County. 
(  Scon  County. 
!  Searcy  County 
I  Sebastan  County 
Snath  Qty. 

Sharp  County 
..  Francis  County 
.  Stone  County 
.1  Texarkana     City 
I     County. 
.   Van  Buren  County 
'  White  County 

Woodnjff  County 


Fort 


in     Miner 


CaHfomla 


Amador  County 

BaWwKi  Park  City.. 


Butte  County     

Calaveras  County „ 

Colusa  County __....„ 

Compton  City 


Del  Norte  County- 
El  Caion  City _ 


El  Doiado  County 

El  Morte  City  


Fairfield  City 
Fresno  City... 


Balance  ol  F'esno  County 


Glenn  County . 

HumbokJt  County. „.., 

Imperial  County 

Inglewood  Oty _ 

Balance  ot  Kern  County 

Kings  County  _...._ 

Lake  County    _„. 

Lancaster  Coty 

Lassen  County 

Loa  Angeles  Oty 

Lynwood  City 


Madera  County 

Marspos  Ccunty 

Mendocino  Counly....„_. 

Merced  County 

Modesto  City   


MOOOC  r.niinty  

Mono  County '..... 

Balance  of  Monterey  Courrty 

Napa  Oty 

Naticnal  City _. 


Nevada  County 
OaKland  City 


Oxnard  City 

Pico  Rivera  City . 
Placer  County .... 


Amador  County 

BakJvwi  Parfi  City  m  Los  An- 
geles County. 

Buna  County 

Calaveras  County 

Cokisa  County 

Compton  City  m  Los  Angeles 
County. 

Del  Norte  Coiinty 

El  Cajon  City  in  San  Oiego 
County 

El  Dorado  County 

El  Monte  City  in  Los  Angeles 
County 

FairfieM  City  in  Solano 
County 

Fresno  City  in  Fresno 
County 

Fresno  County  less  Fresno 
City 

Glenn  County, 

Humtxjidt  County 

Imperial  County 

Inglewood  City  m  Los  Ange- 
les County 

Kem  County  less  Bakersfield 
City 

K.ngs  County 

Lake  Courty 

Lancaster  Oty  in  Los  Ange- 
las County, 

Lassen  County 

Loe  Angeles  City  m  Los  Aiv 
geies  County 

Lynvnood  City  in  Lo^  Angelei 
County 

Madera  County 

Manposa  Counry 

Mendocino  County 

Merced  Co.  nty 

Modosio  Cr,  in  Stanislaus 
County 

Modoc  Counry 

Mono  County 

MOnleraty  County  less  Sau- 
nas City. 

Napa   City   m   Napa   County. 

National  City  m  San  Oiego 
Coijnty 

Nevada  County 

Oakland  City  m  Alameda 
County 

Oxnard  City  in  Ventuia 
County 

Pico  Rivera  Oty  m  Los  Ange- 
les County 

P.acer  County 
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Labor  Surplus  Areas  Euqible  for  Federal 
Procurement  F»refehence  From  Oct.  i. 
1984  Through  Sept.  30,  1 985— Continued 


Eligible  latxx  surplus 


Ovil  lunadictions  mdudad 


Plumas  County. 
Pomons  City 


Richmond  CWy 

Rvofside  City    

Balance  of  RiversKJe  County 

Sacram«nto  City         

Salinas  City 


San  Benilo  County     

San  Bernardino  City 

Balance   o<    San    Bernardino 
County 


Balance     ot     San     Joaquin 

County 
Santa  Cai2  County 

Shasta  County 

Sierra  County    .    _ 

SisKiyou  County „ „ 

Balance  o)  Solano  County 


Balance  o<  Sonoma  County 

South  Gate  City 

Balance  ol  Stanislaus  County 

Stockton  City    , 

Sutter  County  ™™™.„™....... 

Tenama  County j 

Tnnity  County  „ 

Balance  ot  Tulare  County 


Tuolumne  County ., 

Volo  County 

yutx  County 


Plumas  County 

Pomona  City  m  Los  Angeles 
County 

RidWTiood     Ctty     m     Contra 
COSU  County 

RrversxM    City    in    Riverside 
County 

Riverside  County  less  Rivar- 
sida  City 

Sacramento    Cny    r    Sacra- 
mento County 

Salmas     City     r     Monterey 
County 

San  Barvto  County 

San  BerrMrdmo  City  m  San 
Bernardino  County 
,  San   BemardiTKi  County   less 
I      Ontario  City 

Rancho  Cucamonga  City 

San  Bernardino  City 

San    Joaguin     County     less 
Stockton  City 

Santa  Cru7  County 

Shasta  County 

Sierra  County 

Sisliiyou  County 

Solano  County   less  FairfieW 
Oty 

Valle»o  City 

Sonoma   County    less   Santa 
Rosa  Oty 

South  Gats  City  in  Los  Ange- 
les County 

Stanislaus  County   less   Mo- 
desto City 

Slockton  Oty  in  San  Joaquin 
County 

Sutter  County 

Tehama  County 

Tnnity  County 

Tulara    County    less    Visalia 
Oty 

Tuolumne  County 

Yolo  County 

Vuba  County 


Cotorado 


Archuleta  County   .  . 

Chaftee  County 

Clear  Creek  County.. 

Conetos  County 

Costilla  County 

Delta  County    _ 

Eagle  County  _ 

Fremont  County 

GarfieW  County 

Lake  County    

Las  Animas  County.. 

Mesa  County   

Mineral  County 

Motfat  County 

Montezunw  County .. 

Montrose  County 

Olero  County 

Ouray  County 

Park  County 

Pueblo  City     


Balance  of  Puetjio  County . 


Saguache  County .... 
San  Juan  County 


Archuleta  County 
ChaMee  County 
Clear  Creek  County 
Conetos  County 
Costilla  County 
Delta  County 
Eagle  County 
Fremont  County 
Garfield  County 
Lake  County 
Las  Animas  County 
Mesa  County 
Mir>aral  County 
Mottat  County 
Montezuma  County 
Montrose  County 
Otero  County 
Ouray  County 
Park  County 
Pueblo       Oty       m 

County 
Pueblo   County 

o^ 

Saguache  County 
San  Juan  County 


m       Pueblo 
less    Puet)lo 


Connecticut 


Ansoma  Town — Ansona  Town 

Bnslol  Oty — _ Bnstol  Oty 

Killingly  Town Killmgly  Town 

Plymouth  Town _ _....   Plymouth  Town 

Putnam  Town Putnam  Town 

Thomaston  Town *. j  Thomaston  Town. 

Thompson  Town _ ;  Thompeon  Town 

Tomngton  Oty Tomngton  Oty 

Winchester  Town Winchester  Town. 


Labor  Surplus  Areas  Eligible  for  Federal 
PnocuREME^fr  Preference  From  Oct  i, 
1984  Through  Sept  30,  1985— Continued 


Ebgdls  Mwr  lurplua 

areas         Ovil  junadcinns  included 

Detawara 

Wilmmgtoo  Oty 

Casae  County 

New 

Dtetnct  el  CokimMa 

Washington.  DC  C«y 

Oistnct  ol  Columbia 

FtorMa 

Bay  County      

Calhoun  County 

Collier  County 

Da  Soto  County 

Franklin  County. __.._ 

Glades  County 

Gulf  County    „ 

Hardee  County 

Hendry  County 

Hernando  County 

Hialeah  Oty     

Ind«n  River  County.. 

Jackson  County 

Lake  County    

Miami  Beach  Oty 


Miami  Oty     

Okeectwtwe  County . 

Polk  County 

Putnam  County 

St  Jofw  County 

Si  Luoe  County 

Sumter  County 

Washmgton  County.  . 


Bay  County 

Calhoun  County 

Colker  County 

Da  Solo  County 

FranW»i  County. 

QIades  County. 

Quif  County 

Hardee  County 

Hendry  County 

Hernando  County 

Hialeah  Oty  m  Dade  County 

Indwn  Riuer  County 

Jackaon  County 

Lake  Cour>ty 

Miami   Beach    City    r    Dade 

County 
Miam  Oty  m  Dade  County 
OkeechotMe  County 
Po*  County 
Putnam  County 
St  John  County 
Si  Luae  County 
Sumter  County 
Washington  County 


Albany  Oty 

Atfcinaon  County 

Bartow  County 

Brantley  County 

Butts  County „.. 

Calhoun  County 

Chattooga  County... 

Crawtord  County 

Cnap  County 

Etoert  County ... 

Fanrwi  County ...__ 

Floyd  County 

Glascock  County..._ 

Gordon  County _ 

Haralson  Couiity 

Lincoln  County 

Macon  County 

McOuffie  County 

Mdnloeh  County     . 
Mehwettier  County . 

Murray  County 

Oglettxxpe  County. 

Pierce  County 

Po*  County   

Randolph  County  .„ 

SpekUng  County 

Stewart  County 

Talbot  County 

Tahalerro  County 

Terrell  Courrty  ... 
Turner  County ... 
Union  County .... 
Upaon  County  . 
Warren  County.. 
Wayne  County 
Wiicoi  County  ., 
Worth  County  ... 


- 1 


Albany    Oty    m 

County 
Attarwon  County. 
Bartow  County 
BranOoy  Courrty. 
Butts  County 
Caltxxjn  County 
Owttooga  County 
Crawtord  County 
Cnap  County 
Elben  County 
Fanrsn  County 
Floyd  County 
Glaacock  County 
Gordon  County 
Haralson  Courily 
Lincoln  County. 
Macon  County 
McOuffie  County 
McMoeh  County 
Menwethar  County 
Mixray  County 
Oglettiorpa  County 
Pierce  County 
Po*  County 
Randolph  County. 
Spaktng  County 
Stewart  County 
Tatiol  County 
Talialarro  County 
Terrell  County 
Turner  County 
Unon  Courtly 
Upeon  County 
Warran  County. 
Wayne  County 
WUcos  County 
Worth  County 


Dougherty 


Adams  County  

Bear  Lake  County.. 
Benewah  County... 

Blaine  County 

Boise  County „ 

Bonner  County 

Boundary  County... 

Canyon  County 

Clearwater  County 


Adams  County 
Bear  Lake  County 
Benwwah  Courrty 
BWne  County 
Boae  County 
Bonner  Coirity 
Boundary  County 
Canyon  County 
Ctaanvatar  County 


Labor  Surplus  Areas  Elkmble  for  Federal 
Procurement  Preference  From  Oct.  i, 
1984  Through  Sept.  30,  1985— ContifHied 

"  "  '  T  .1-1 

EkgMa  Mbar  aurpkia  areas         CM  |una«c«ona  raludad 


Fremont  County _. 

Gem  Courtly 

Idaho  County _. 

Kootenai  County '...... 

LamU  County _ 

Le»«  County 

Power  Counly._ 

Shoahona  County 

Valley  County 


Framool  County 
Gem  County 
Idaho  CowMy 
Kootenai  CoiMy 
Lamhi  County 
Lawia  County 
Power  Coivity 
SttoatKma  Co^vity 
.  Vain  County 


Adams  County 

Alexander  County. 

Aurora  Oty 


Bond  County  ._ 
Boone  County.. 
Bureau  County. 


Calhoun  County 

Chicago  Oty „ 

Chnstiar  County 

Ooero  Oty   

Oark  County „ 

Clay  County 

Omton  County 

Coles  County 


Balance  ol  Cook  County . 


Crawlord  County 

Cumbertand  County.. 

De  Wm  County 

Decatur  Oty „. 


Des  Plainea  Oty 


East  St  Louis  Oty 


Edgar  County 

EWmgham  County. 
ElgKi  Oty 


Fayette  County 

Frankkn  County  ..„ 

Fulton  County 

Gallat»i  Courity 

Greene  County 

GrurkJy  County „ 

Han»lton  County 

Hancock  Cowily 

Hardm  County 

Henderson  County 

Henry  County 

Jasper  County 

Jelteraon  County 

Jeraey  County 

Jo  Daviesi  County _ 

Jotmaon  County 

JokwOty 

Kankakee  County 

Kendal  County 

Knox  County 

La  Salle  County 

Lawrence  Couity 

Lee  County 

Logan  County. .._ 

Balance  ot  Maoon  County.. 


Macoupin  County 

Madison  County 

Manor  County 

MarahM  County 

Maaon  County ._ 

Massac  County 

McOonough  County.. 

McHanry  County 

Mareer  County 

Momgomery  Comty.. 

Moultna  County 

Ogle  County 

Peona  Oty 


Balame  ol  Peona  County . 
Perry  County. 


Adams  Cok«ity 

Aleondsr  County 

Atfora    Oty     m     Ob     Page 

Couity.  Kane  County 
Bond  County 
Boone  County. 
Bureau  County 
Catiowi  County 
Chcago  CNy  w\  Cook  County 
Chnaaar  County 
Ooero  City  m  Cook  County 
Clark  Couiity 
Clay  County 
Cknion  County 
Cotea  County 
Cook   County   lees   Arkngton 

Heigtils  City.  CNcago  Oty. 

Ooero   Oty.    Dee 

Oty.   Elgm  Cily, 

Oty.   Mount   Proapaol   Vi- 

laoa.  Oak  Lawn  City.  Oak 

Park  Ctty.  wid  Skokw  CHy 
Orawtaro  County 
Cumberland  Cointy 
Da  WM  County 
OacMur      Oty      m      Macon 

County 
Dae    Plaaias    Oty    *i   Cook 

County 
Eaal   Sl    Louts   CNy   m   8l 

Clair  County 
Edgar  Cowity 
Ettmgtiani  County 
EIgn  Oty  >i  Cook  County. 

Kane  County 
Fayette  County 
FranUn  Couity 
FuMon  County 
GaCean  Couity 
Oraana  County. 
Qnndy  County 
HamMon  County 
Hancock  County. 
Hantn  Couity 
Itaodaraon  County 
Henry  Couity 
Jasper  Couity 
JaNeiaon  County 
Jeraey  County 
Jo  Da  sees  County 
Jotineon  County 
JofcetOtym  Wl  County 
Kankakee  County 
Kendal  County 
Knn  County 
USala  County 
Lawrence  County 
Lea  County 
Logan  CouMy 
Macon  County  lees  Decalu 

Oty 
Macoupin  County 
Mactaon  County 
Manon  County 
Marahal  County 
Maaon  Couity. 
Maaaac  County 
McOonou^  County 
McHanry  County. 
Mercer  County 
lAontgomery  County. 
Mo(*ie  County 
O^  County. 


Peoria  Oty  m  Peona  County 
Peoria   County   Lea 

Oty 
Parry  Couity 
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Labor  Suiw>tus  Areas  Eligible  foa  Federal 
PftocuoenB*!  PneFEREMCt  From  Oct.  l. 
1984  Through  Sept.  30,  1985— Continued 


Ekg«ita  M»  turpka  I 


P»lt  County  ._ 

P*«  Cowtty 

Pop*  County 

PU«stu  County 

Puln»in  County 

R«ndo*)h  Cowity  ..._ 

RicMtnd  County. 

Roc*  Mand  County.. 
Rodrtort  City  


Cml  lunsdRiions  mduded 


Sa»n«  County       „ _ 

Scott  CO(*«y    

Srwt>y  County  ._ 

Balwica  o<  St  Oar  Cotfity . 


Sl»»  County 

Swptwiaun  County 

Tazawai  County _.. 

Uraon  County  „ 

V«tTti*on  Cawtf 

Wabuh  County. 

Win«n  County 

WMtwigton  Ctxmty 

WKittagwi  Oty 

Wiyne  County 

Whrte  CouHy _.. 

Wffntaade  County __.. 

nifnca  an  W*  County  . 

^^^l^tKTwoo  Coiffty 

WDodluni  County 


Patt  County 
.  P*e  County. 

Pope  County 

Putasfci  County. 

Putnam  County 

Randolpn  County. 

nichl«nd  County. 

Rodt  Island  County 

Rocktonl  Oty  in  •Mwmabuqo 
County. 

Saline  County 

Scott  County 

Shelby  County 

SI.  Cla>  County  Ims  East  St 
Lous  City 

Starii  County 

Stepnenson  County 

Tazewell  County 

Uraon  County 

Vemnion  County 
..  Wabasn  County 

Wanwi  County 

Wasf»ngtoo  County 

Waukegan      City      in      Lake 
County 

Wayne  County 
..  WTMe  County 

WtMmde  County. 
-WW  County  less  Joliet  Oty 
.]  WManaon  County 
-I  Woodkxd  County 


Adamt  County.. 
Anberaon  C*y... 


Bantiotomwr  County  . 

Btactiford  County _ 

Casa  Cow<«y _ 

CJatk  County _ 

Clay  CowMy 

canton  County 

Crawtort  County 

Dawess  County _ 

OeKaftCowty 

Doettxim  County. 

Decalur  County.. 


Balance  ol  Oelawara  County . 
EvansviKe  Dty  _ 


FayetM  County  _ 

Floyd  County 

Fountain  County  . 
Franklin  County.. 
Fort  Wayne  City  . 


Fulton  County. . 
Gary  City 
G*aon  County  . 
Grant  Coinly  .... 
Greene  County.. 
Hanwnorvl  Oty. 


Hamson  County  ._.. 

Henry  County  _ 

Hoeierd  County 

Huntmgton  CoMity.. 
Inckanapoka  City    .. 


Jacfcaoo  County 

Jaaper  County 

Jay  Courty _ „ 

Jettenon  County 

Jenn«iga  County 

Knox  County _ _. 

La  Porte  County _ 

Balance  o<  Lake  County.. 


I  County  ._ 

Balance  ol  Maitaon  Comty.. 


Manhal  County 

Martn  County 

t*mm  County 

Mwde  C«y 

Nawilon  County 


Adama  County. 

Anrleraon    City    n    Madnon 

County 
BarltKslomew  Cot^Ny. 
Blackford  County 
Cass  County. 
Oaf*  County 
Clay  County. 
Cinton  County 
Crawford  County. 
Daviess  County. 
Oe  Kalb  County 
Deaitxxn  County 
Decatur  County. 
Delaware        CourUy        lass 

Munae  Oty 
EvanaviOe    Oty    n    Varvlar- 

burgh  County. 
Fayette  County 
Ftoyd  County. 
Fountain  County. 
Franklm  County 
Fort    Wayne    City    n    Altan 

County 
Fulton  County 

Gary    Oty    in    Lake    County 
Gibson  County 
Grant  County. 
Greene  County. 
Hammond     Oty     in     Lake 

County 
Harriaon  Courrty. 
Henry  County 
Howard  County. 
Huntington  County. 
lnd«napoks    Oty    in    Uanon 

County 
Jackson  County. 
Jasper  County 
Jay  County 
Jefferson  County 
Jennings  County. 
Knox  County 
La  Porte  Courrty. 
Lake  County  leas  Gary  Oty. 

Hammond  City. 
Lawrence  County 
Madaon  County  lesa  Ander- 
son City 
Marsha*  County. 
Martin  County 
Miami  County 
Munaa  City  n 

Dataware  County 
Newton  County 


Labor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct.  1. 
1984  Through  Sept  30,  1 985— Cor>tinued 


Eli^ble  latxx  surplus  areas 


Cum  lunsdcaons  mduded 


Noble  County  

OTuo  County 

Oiw<g«  Coui% 

Owen  County_ 

Partia  County 

Perry  County 

Pike  County 

Porter  County 

Rarxloloh  County 
Ripley  County 

Rush  County 

Scon  County 

Sfielby  County 
Sooth  Bend  Oty 


Spencer  County  

Star1<e  County    

Steuben  County     ... 
Sullivan  County 
Switzer1ar)d  County 
Tarre  Haute  Oty 


Tipton  County     

Union  County 

Vermillion  County 

Watjash  County    

Wairen  County     

Washington  County . 

Weyne  County 

Wells  County 

White  County 

Whitley  County _. 


Noble  County 

Ottta  Counly 

Orange  County 
-.  Owen  County 
..  Parke  Coiwty 

Perry  County 

PiKe  County 

Porter  County 

Randolpn  County. 

Ripley  County 
j  Rush  County 
!  Scon  County 

Sholtiy  CootTty 
.  South  Bend  Oty  m 

St  Joseph  County. 
t  Spencer  Coun^ 
I  Starke  Courrty 
.  Steuben  Cour^ 
,  SuHTvan  County 
I  Switzertarxt  County 
i  Terre  Haute  Oty  m 
I      Vigo  County 
i  Tipton  County 
[  tjnion  County 
I  Ve^^iMion  County, 
I  Wabash  County 
i  Warren  County 
I  Washington  County. 
I  Wayne  County 
i  Wells  County 
I  White  County 
I  Whitley  County 


Appanoose  County 

Benton  County       

Balance      of      Black 
County 

Buchanan  County 

Butler  County  

Chickasaw  County 

Clinton  County _... 

Davenport  Oty 


Davis  County        

Delaware  County  _. 
Des  Moines  County  . 
Dubuque  Oty _.,. 


Balance  of  Dubuque  County.. 


Emmet  County 

Fayene  County 

Ftoyd  County 

Jackson  Courtly 

Lee  County 

Marshall  County 
Monroe  County 
Sac  County 
Van  Buren  County.. 

Wapelkj  County  

Waterloo  City 


Appanoose  County 
.   Benton  County 
Black  Hawk  Count-y  less  Wa- 

tertoo  Oty 
I  Buchanan  County. 
Butler  County 
Chickasaw  County. 
Clinton  Counly 
Daventxxl     Oty     in     Scott 

County 
Davis  County 
Delaware  County 
Des  Moines  County 
Dubuque    Ctly    m    Dubuque 

County 
Dubuque  County  m  Di^iuque 

City 
Emmet  Counly. 
Fa^ne  County. 
Floyd  County 
Jackson  County 
Lee  County 
Marshall  County 
Monroe  County. 
Sac  County 
Van  Buren  County 
Wapello  County 
Waterloo    City    Black    Ha«»k 

County 


lUnaa* 


Montgomery  CouHy ^_ 


Montgomery  Counly 


Kantucky 


Allen  County 

Barren  County 

Bath  County _ 

Bell  County „ 

Boone  County 

Boyd  Courtly 

Boyle  County.. 


Bracken  County 

Breathrtt  County 

Breckirvidge  County .. 

BulWI  County 

Butler  County 

Caldwell  County 

Carksle  County _. 

Carter  County 

Casey  County 

Clay  County. 


Alien  County 

Barren  County 

Bath  County. 

..-.  BaU  County 

Boorw  County. 

Boyd  County 

— 1  Boyle  County 
— ,  Bracken  County 
— I  Breatfvtl  County 
— I  Breckinnoge  County. 
,._.|  BulMl  County. 
— I  Butler  Counly 
Caldwell  County 

—  Carlisle  County. 

—  Carter  County. 

Casey  County 

—1  Clay  County 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  1, 
1984  Through  Sept.  30.  1 985— Corrttnued 


Eligibia  labor  surpkis  areM 


OmI  |unsdKtK>ns  irxAxlett 


Clinton  County    , 

Cnnenden  County „. 

Edmonson  County 

ENwtl  County _ _... 

Estill  County .  _ „ 

Fleming  County _... 

Floyd  County       _ 

Fulton  County    

Gallatin  County 

Garrard  Counly ._. 

Graves  County _.____.. 

Grayson  Cowity ____. 

Greenup  Crumly  ,,,   , 

Harlan  Counly  _________ 

Hart  County    „ 

Henderson  County 

Henry  County 

Hickman  County _____„. 

Hopkins  County 

Jackson  County  

Balance  ol  Jeftatsoo  Cour4y 

Johnson  County 

Knott  County 

Knox  County 

L»i»rerK»  County 

Lea  County 

Leslie  County 

Letctier  County ..„ 

Lmrs  County ... 
Lincoln  County  .._ 
Lnnngston  County.. 
Logan  Counly       .... 
Louisville  City     


Magotfirr  County 

Marron  County  

MarsttatI  County  

McCreary  County 

McLean  County 

Meade  County  „ 

Memlee  County 

Mercer  County  

Metcalfe  Coority 

Monroe  County  ..._„.. 
Montgomery  County.. 

Morgen  Cour>ty   

Muhlent>erg  County... 

Nelson  County  

NiCtx>las  County 

Otno  County    __. 

Owensboro  City 


Owsley  County  . 

PendleTon  County 

Perry  County __.... 

Pike  Counly _ _ 

Powell  County     _ 

Pulaski  Counly 

Rotjertson  County 

Rockcastle  Courrty .... 

Rowan  County  

Russell  County  

Simpson  County 

Spencer  Crxmty 

Todd  County  

Onion  County     . 

Warren  County   ._ 

Washington  County... 

Wayne  County  

Webster  County  

Whaiey  County „. 

Wolfe  County      


Clmlon  Counly 
.!  Crmenden  County. 
.]  Edmonson  County 
-;  Ellon  County. 
,i  Estill  County 
.{  Fleming  County 
..  Floyd  County 

FuMoR  County 
.,  Gallatin  County 
.,  Garrard  County 
..  Graves  County 
.,  Grayson  County. 
■I  Greenup  County 
I  Harlan  County. 
i  Han  County. 
.,  Henderson  County. 
J  Hawy  County. 
J  Hickman  County 
■I  Hopkins  County. 

Jackson  County 
!  Jattarson  County  less  Lou*- 
i      ville  City. 
j  Johnson  County. 
I  Knon  County 
I  Knox  County 

Lawrence  County. 

Lee  County 
I  Leslie  County 
.  Letctier  County 
j  Lewis  County  . 
;  Lincoln  County 
I  Livingston  County 
J  Logan  County 

LouiswUe    Oty    in    Jettersoa 
County 

Magoffin  County 

Manon  County 

Marshall  County 

McCreary  Counly. 

McLean  County 

Meade  County 

Menileo  Coun^ 

Mercer  County 

Metcalfe  Coutity 

Monreo  County 

Montgomery  County 

Morgan  County. 

MuMenberg  County 

Nelson  County 

Nicholas  Counly. 

Ohio  County 

Owenstxxo  City  n   DawBSS 
County 

Owsely  County. 

Pendleton  County. 

Perry  County 

Pike  County 

Powell  County 

Pulaski  County 

Roljertson  County. 

Rockcastle  County. 

Rowan  County 

Simpson  County. 
Spencer  County 
Todd  County 
Union  County 
Warren  County 
Washington  CourXy 
Wayne  County 
Webster  County 
Whitley  County 
Wolfe  County 


Acadia  Pansh 
Alexandria  Oty 


Alien  Parish  

Ascension  Pansh ., 

Assumption  Pansh......„ 

Avoyelles  Pansh  

Beauregard  Panah 

Bienville  Pansh 

Balance  ol  Bosaiar  Panel* . 


Acarlia  Pansh 
I  Alexandria    City 

Pansh 
Allen  Pansh. 
Ascension  Pansh. 
Assumption  Panali 
Avoyelles  Pansh. 
Beauregard  Panah 
Bienville  Panalv. 
Bossier   Pansh   let 

Oty 
Shreveport  City 


m    Rapides 
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Ubor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct.  i, 
1984  Through  Sept.  30,  1985— Continued 


Eligible  labor  surplus  areas  Civil  jurisdictions  ir)clu<lec) 


Balance  ol  Caddo  Pans.'^ 
Balance  ol  Calcasieu  Pansh.. 


Caldwell  Pamh 
C•ala^loula  Pansti 
Qaitxxne  Pansfi 
Concordia  Pansh 
De  iole  Pansh 
Ejsi  C-an-oli  Pansh 
Eas!  felciana  Pansh    . 

E.ang^itnt  Pansh   

FranKiin  Pansh „ 

Gram  Pansh    „ , 

ibenft  Pansh    

iber\-i!te  Parish.... 

JacKsor,  Pansh 
Jeflerson  Davis  Pansh 
La  baiit  Pansh 
LaFoufche  Parish 
Lake  Charles  City 


Ltv^ngstor  Pansti... 

Mat^tson  Pansb , 

Monroe  City ™ 


Morehouse  Pansh       

NaicMtoches  Pansh    

Balance  oi  Ouachita  Pansh  . 

Poinle  Coupee  Pansh 
Balance  of  Rapioes  Pansh 

Red  R^ei  Pansh 

Richland  Pansh 

Sabine  Pansh  „ 

Shreveport  City 


St  Bernd-a  Panst 
St  Helena  Pansh 
St  James  Pansh 

St  John  Baptisl  Parish 

St   Landry  Pansh 

St   Martin  Pansh 

St  Mary  Pansh 

Si   Tgrnmanv  Pansh   

Tan-jipahoa  Pansh 

Tensas  Pansh  

Ter'etKinne  Pansh 

Union  Pansh   

Verm.lion  Parish 

Vernon  Pansh 

Washingtor  Pansh 

WVeC'Sier  Pansh 

Wes!  Baton  Rouge  Pansh 

West  Carroll  Parish 

Winn  Parish 


Cadao    Pansh    less    Shreve- 
pon  Oy 

Caicaswj    Pansh    less    LaKc 
Charles  Cl^ 

Caidwef  Pansh 

Catahoula  Pansh 

ClaiDoi"^  Pansh 

Concordia  Pansh 

De  So'o  i^ansh 

Easi  Camji!  Pansh 

East  Feliciana  Pansh 

E/angeiine  Pansh 

Franni-  Pansh 

Grant  Pansh 

Ibena  Parish 

ItjorviHe  °arish 

Jackso'-  Pe"sh 

Jeiterson  Davis  Parish 

La  Sane  Pansh 

LaFourche  Pansh 

LaKe  Criaies  City  m  Caica- 
sieu  Pansh 

Lh-ngston  Parish. 

Madison  Pansh 

Monroe    City    m     Ouachiia 
Pansh 

Morerioiise  Pansh. 

Natchnoches  Parish 
Ouachita  Pansh  less  Monroe 
I      City 
Pohie  Coupee  Pansh 
Raides    Pansh    less    Ai6«an- 

dna  Cr, 
Red  R-ver  Pansh 
Richlanc  Pansh 
Satxne  Pansh 
Shrevepori    City    m    Bossier 

Pansh 
Caddo  Pansh 
St,  Bemaro  Pansh 
St  Helena  Pansh 
St.  Jarnes  Pansh 
St  John  Baptist  Pansh 
Si  Landry  Parish. 
St  Martin  Pansh 
St  Mar,  Pansh 
St  Tammany  Pansh 
Tangipahoa  Pansh 
Tensas  Parish 
Terretxjnne  Pansh 
Union  Pansh 
Vermilion  Pansh 
Vernon  Pansh 
Washington  Par.sh 
Webster  Parish 
West  Baton  Ryjge  Pansh 
Weal  Carroi  Pansh 
Winn  Pansh 


Main* 


Androscoggin  County AnoroBcooam  Coun^ 

Aroos!^>Oh  County Aroosloon"  County 

Oxlord  County Oirtord  Coun^ 

Somerset  County Somerset  County 

Waldo  County Waloc  Coonfy 

Washiogton  County  ,  Washington  County 


Maryland 


Attegany  County APeqany  County. 

Baitirnore  C<r>  eatimorp  City 

Catve-t  County  _ „ Cahren  Courtv 

Ca'oline  Cxjuniy Caroline  County 

Dorchester  i^oonty _. .  Sorchesiei  County 

Garrett  County Garrer  Coonr, 

Kent  County Kent  County 

Somerset  Co-inty Somerset  C^a^-ity 

W.ishwigton  County Washington  ^aunty 

Wi^cester  County Worcesie'  County 


Uaaaachuaattt 


Ashbumham  Town ., 


Ashbumham         Town         In 

Worcester  County 

Ashby  Town — Ashby     Tcwn     in     Miodlesei 

County 


Ubor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct  i. 
1984  Through  Sept.  30,  1 985— Continued 


Eligible  labor  surplus  areas  Civii  lunsdictions  mciuoea 


Athoi  Town    „_, 

Ayor  Town    „„ 

Belcherion  To«iin 

Berkley  Town .__.__ 


Biandtord  Town 

Chanemon)  Town, 

Ctiantoh  Town _ 

Chelsea  City 


Chester  To«n..._ 

Chesler<ieid  Town.. 

Cummington  Toimn „ 

Dighton  Town 

Eastham  Town 

Ervmg  Town 

Fall  River  City..._ 

Falmouth  Town 

Fiichburg  Oty 

FlonOa  Toiiwi 

Gardner  Town „ 

GlouceslBf  City 

Hancock  Town 

Hanson  Town „_„ 

HardwK*  Town 

Hamwoh  Town , 

Holland  Town 

Hopedaie  Town „ 

Hubbardstoh  Town    

Hull  Town 

Huntington  Town 

Lawrence  City „ 

Manon  Town  , 

Mi-Doietiwc  Town_ _ 

Miiloro  Town  „ „__ 

Miiitxny  Town 


Athoi     Town     m     Aorcester 

County 
Ay«r     Town     m     Miodiesei 

County 
Balchenon    Town    m    r-iamp- 

•hira  County 
BarWay     Town     in      Bnstol 

County 
Blandlord  Towr  ir  --lampoen 

County 
Chanemont  Town  m  Fran»lin 

County 
Charlton   ''ow^   ir    AcKcesier 

County 
Ch<i>>ea      City      r      Su«dI> 

Cjunty 
Chester    Tcyn    n    HampOon 

County 
Chestenieto   Town   in   narnp- 

shire  County 
Cumrningtor.  Town  ir  Hamp- 
shire County 
Dighloh       Tnwn       «i       BnslcM 

County 
Easltiam  Town  ir  &a  "staDie 

County. 
Emng     Town      ir,      F-anMi- 

County 
Fall    River     City     ir     Bnstoi 

County 
Falmouth  Town  m  Barnslaoie 

County 
Fitcttburg   City   m    Acin»ster 

County 
Ftooda    Town    m    BenisNre 

County 
Gardner  Towm  m  Worcester 

County 
GkMoaster     Oty     m     Essen 

County 
Hancock    Town    ir    berksture 

County 
Hanson    Town    in    Plymouth 

County 
HardMwclr  Town  in  Worcester 

County 
Harwich  Town  in  Barnstabia 

County 
Holla  no    Tovirr    m    Hampden 

CounTv 

Hopedaie  ''ovn  m  Worcester 

County 
HubbaTtston         Town         m 

Worcester  County 
Hull       Town       tr       Plymouth 

County 
Huntjngtoh    Town    m    Harnp. 

shre  County 
Lawreryce     Oty     «•      Essex 

County 
Manon     Town     ir     Ptymoulh 

County 

Miodieiieid    'ow^    m    Harnp- 

»twe  County 
Miltord    Town    in    Worcester 

County 

MHIbury    'awn    in    Worcester 
County 


Miityniie  Town wnivilie   Town   m   Worcestei 

County 

Monroe  Town Mon.ne     ''cmr     m     CrgnKIm 

County 
Ne>*  Betord  Oty „ New   BedtoU   dry    ir   Bnsloi 

CounN 


Se*  Saie-r  Tpwn 

hiewt>ury  Towm  

Nd'T*"  Aaams  "^own 

OaKham  Town 

Orange  Town  _..., 

(Mcxa  Town 

F*iillip5lon  ToiKfL- 


New  Saierf  Tg^n  ir  P'anKlin 

County 

Newtxjry     Toyiri     m     Essak 

CounN 

North  Aoarrys  ''own  m  Berli- 

I      tmre  County 

OaWiam  Town  r  Worcostar 

'      County 

'  Orange     Town     ir     Franklin 

County 
...     Oxtoto    Town    m    Worcester 


Town  m  Woroea- 
tar  County 


Labor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct  i, 
1984  Through  Sept.  30.  1985— Continued 


Eligible  labor  mrplua  araas  CMI  punadctora  nduded 


Plamhaid  Town  r>  Hempehre 

County 
Provmcetown  Town  m  Bam- 

slable  County 
Rockpon     Town     m     Essei 

County 
Ftoyaiston  Town  n  Woroaaer 

County 
Sakabury     Town     n     Essei 

County 
Savoy     Town     m     Barkahre 

County 
Shney    Town    m    Middle*e> 

County 
Sturtyidge   Towr   r\   Worces- 

ler  Courtly 
Sutton    Town    m    Worceatar 

County 
Taunton      Oty      ir      Bnsloi 

County 
Tolland    Town    m    Hampoen 

County 
yrxjro     Town     tr     Barryslable 

County 
Uxbndge  Town  r  Worcester 

County 
Wales     Town     m     Marr^xjen 

County 
Ware    Town    ir    Hampstwe 

Count/ 
Wareham  Town  m  PIvnxx/th 

County 
Warwick     Town     m     Frankkn 

County 
Webster   Town  m   Worcester 

County 
Wekfleet  Town  m  Barnstable 

County 
Wendell    Town    m    Franklm 

County 
West      Newbury      Town      r 

Esaei  Courtly 
Westpon     Town     m     Bristol 

County 
WmcheryOor         Town         m 

Worcesler  County 
Wortbington  Town  *<  Hamp- 
ahn  County 


Aest  Newtwry  Town.. 
Westpon  Town.. 
Winc.ieooon  Town.. 
Worthmgton  Town 


Alcona  County  „, 

Aiger  County .... 

Aiierjan  County 

Aiperys  County 

Anlirr.  County  .„« 
Arenac  County  ._ 
Baraga  County .._. 

Barry  County    

BattM  Creak  Oty 


Bay  County.,    .  

Benne  County 

Bemen  County 

Branch  County  

Batanca  ol  Calhoun  County 

Caas  County   

Charlevoa  County    

Cheboygan  County  

Chippewa  County _ 

Ciare  County  , 

Clinton  County 

Clinton  Townahy 


Oawiora  County 

Dearborn  nm^gntt  Clt)... 

Dena  County 

Detroit  City 

Ockinaon  County ....| 

Balance  ol  Eaton  County , 


Emmet  County _, 

Farmmgton  hkHs  Cay.. 


FVit  Oty      

Baianoa  ol  G  ana  sea  County.. 


Alcona  County 
Alger  County 
Allegan  County 
Alpena  County 
Amnm  County 
Arenac  County 
Baraga  County 
Barry  County 
Battle  Creek  Oiy 

County 
Bay  County 
benzie  County 
Berrifln  County 
Branch  County 
Calhoun   County   la 

Oee*  Oty 
Cass  County 
Chanevoix  County 
Cliaboyeap  County 
Cmppewa  County 
Clare  County 
Clinlon  County 
Omtor  Townahip  In 

County 
Crawtora  County 
Dearborn     Hwgna 

Wayne  County 
CJelta  County 
Detrofi  Oty  m  Wayna 
Dckmson  County 
Eaton    County    less 

City 
Emmet  County 
Farmmgton  Hais  Oty 

land  County 
Flmt  Oty  n 
Ganam    County 

Oty 


r  Caltiour 


Battle 


Macomi! 

Oty      r 

County 

Lansing 

m  Oak- 
County 
■    FInl 
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LABon  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct.  i, 
1984  Through  Sept.  30,  1985— Contmued 


EligiM  litiar  iwpkja  VMS 


CM  Mwdietiom  nduded 


Gladnnn  County 

Gogatac  County  ...„. 
Grand  RapKls  Oly 


Grand  Travane  County 

Gnkot  County _„, 

HitKJrt.  County 

Houghton  County 

Mwon  County   . 

lon«  County  

kneo  County 

Iron  Co«*ity 

J«c*aon  County 

KaHmaioo  C<ty  ._ 


Kaikaska  County 

I  of  Kent  County .. 


(  County.. 

Lafca  County 

Lanamg  C*y _. 


Liwngston  County.. 

Luca  County 

Mactonac  County 

Balarce  o(  Macomt)  County 


Mamslae  County 

Marquette  County... 

Maaon  Cowity _ 

Mecoata  County 

Monorrwioo  County. 

Midland  County _, 

Mesaukaa  County.... 

Monroe  County „. 

Montcalm  County  . 


Monimoratxry  County 

**iSkegon  County 

Newaygo  County 

Balance  o<  Oakland  County.. 


Oceana  County 

Ogemaw  CourYly 

Ontonagon  Coinly.. 

Oaceola  Cowity 

Oscoda  County 

Otsego  County  

Ottawa  County  

Pontiac  City  __ 


Preaque  Isle  County.. 
Roecoiniiun  County... 
Roaav«e  City 


Royal  Oak  City...... 

Sa^naw  City 

Balance  o«  Sagmaw  County  . 

Sanilac  County 

Sctwotaralt  County 

ShMwasaee  County 

SouthMd  Oty    . ._ 


St  Cta»  Shores  City 

St  aa«  County 

St  Joseph  County 

Starting  Heights  City 


Taylor  Oty 

Tuscola  County 

Van  Bursn  County.. 
Warren  City 


Balanoa       o»       Washtenaw 
County 


Gladwin  County 
Gogebic  County 
Grarxt   BapuJs   Oty   m    Kerl 

County 
Grand  Traverse  County 
Gratiot  County 
HMsdale  Couply. 
Houghton  County. 
Huron  County 
Ionia  County 
loaoo  County 
Iron  County 
Jackson  County 
Kalamazoo   Dty   m   Kaiama- 

100  County 
Kalkaska  County 
Kent     County     less     Grand 

Rapids  Dty 
Wyommg  Oty 
Keweenaw  County 
Lake  County 

Larisir>g  Oty  r.  Eaton  County 
ir.gham  County 
Lapeer  County 
Laetanau  County 
Lenawee  County. 
Ovmgslon  County 
Luce  County 
Mackinac  County 
Macomb  County  less  Clinton 
Townsho.    Roseville    Oty. 
St  aa«  Shores  Oty.  Ster- 
ling    Heights     Oty.     and 
Warren  Oty 
Manatee  County 
Manyjette  County. 
Mason  County 
Mecosta  County 
Marxxnmoe  County 
Midland  County 
Missaukee  County 
Monroe  County 
Montcalm  County 
Montmorency  Courrty 
Muskegon  County 
Newaygo  County 
Oaklarxl   County   less   Farm- 
ngton    Hills    Oty,    Pontiac 
Oty,      Royal     Oak     Oty, 
Southtiekl  Oty.   Troy  Oty. 
and  Waterlord  Township 
Ooeana  County 
Ogottiaw  County 
Ontonagon  County. 
Osceola  County 
Oscoda  County 
Otsego  County 
Ottawa  County 
Pontiac     Oty     m     Oakland 

County 
Presque  Isle  County 
Roscommon  County 
Rosewto    Oty    m    Macomb 

County 
Royal  Oak   Oiy   m  Oakland 

County 
Sagmaw     Oty     m     Saginaw 

County 
Sagmaw   County    less    Sagi- 
naw Oty 
Sanlac  County 
Schooteratt  County 
Shiawassee  County 
SouthfieW    Oty    m    Oakland 

County 
Si     aa»     Shores     Oty     n 

Macomb  County 
St  Cla«  County 
St  Joseph  County 
Sterimg      Heights      Oty      m 

Macomb  County 
Taylor  Oty  in  Wayne  County 
Tuscola  County 
Van  Bursn  County 
Wanen     Oty     m     Macomb 

County 
Washtenaw  County  less  Ann 
Artxy  Oty 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  i, 
1984  Through  Sept.  30,  1 985— Continued 


Eligible  labor  surpkjs  areas     .      Crvil  jurisdictions  inckxJed 


Walertord  Township   .. 
Balance  o«  Wayne  County 


WestlandOty „ 


Wextord  County 4-- 

Wvomi.Tg  Oty 


Waiarford  Township  in  Oak- 
land County 

Wayr>e  County  less  Deartxjm 
Oty.  Deartxxn  Heighta 
Oty.  Dettwt  City.  Lrvoma 
Oty,  Redlord  Township, 
Taytor  Oty.  and  Weslland 
Oty. 

Westtand  Oty  m  Wayne 
County 

Wexlord  County 

Wyoming  Oty  in  Kent 
County. 


Ajtkm  Courr/   

Becker  County    

Carlton  County 

Cass  County    

Clearwater  County 

Cook  County  

Crow  Wmg  County 

DuH.th  City 


Hubtwrd  County 

Isarti  County 

Itasca  County  _ 

Kanabec  County _ 

Koochicniny  County 

Lake  County 

Le  Sueu  County _ 

Ma*incmer  County 

Marshall  Counfy _ 

Meeker  County _ 

Milte  Lacs  County 

Momson  County 

Pme  County 

Red  Lake  County 

Roseau  County  

Shertxjme  County 

Balance  o(  St.  Louw  County.. 

Wadena  County J 


Aitkin  County 

Becker  County 

Cartton  County 

Cass  County 

Clearwater  County 

Cook  County 

Crow  Wmg  County 

Dukjth     Oty     m     St      Louis 

County 
Hubbard  County. 
Isanti  County 
Itasca  County 
Kanabec  County 
Koochiching  County. 
Lake  County 
Le  Sueur  County. 
.S^ahnomen  County. 
Marshall  County 
Meeker  County 
Milie  Lacs  County. 
Momson  County. 
Pme  County 
Red  Lake  Courity. 
Roseau  County 
Shert>urt>e  County. 
St  Louts  County  lass  Ouluth 

Oty. 
Wadena  County. 


Adanns  County . 
Alcom  County 
Amle  County  .. 
Attala  County  .. 
Benton  County.. 
Biton  Oty 


Bclivar  County  

Caltioun  County _ 

Chickasaw  County 

Choctaw  County 

Claiborne  Courrty 

Clarke  County 

Clay  County     , 

Coahoma  County _ 

Copiah  County  _ 

Covington  County 

George  County 

Greene  County 

Grenada  County 
Hancock  County 
Bfila.ice  o1  Harnson  County 


Holmes  County  „, 

Humphreys  County _. 

Itawamba  County _. 

Jackson  County _. 

Jasper  County    _. 

Jetterson  County  „. 

JeHerson  Davis  County. 

Jones  County    _. 

Kemper  County  

Lauderdale  County _ 

Lawrence  County 

Lee  County „ 

Leflore  County       

bncoln  County    ., 

Lowndes  County 
Madison  County 
Manon  County 
Marstiall  County 


Adams  County 

Akxyn  County 

Amiie  County. 

Attala  County 

Benton  County 

Bitoxi      Oty      m      Harnson 

County 
Bolivar  County 
Calhoun  County. 
Chickasaw  County. 
Cttoctaw  County 
Claiborne  County. 
Clarke  County 
Clay  County 
Coahoma  County. 
Copiah  County 
Covington  County. 
George  County 
Greene  County 
Grenada  County. 
Harx;ock  County 
Hanson    County    less    Buoii 

Oty 
Holmes  County 
Humphreys  County. 
Itawamtja  County, 
Jackson  County. 
Jasper  County 
Jetterson  County, 
JeHerson  Davis  County. 
Jones  County 
Kemper  County 
Lauderdale  County. 
Lawrerx:a  County. 
Lee  County 
Leflore  County 
Lincoln  County 
Lowndes  County. 
Madison  County. 
Manon  County 
Marshall  County. 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  1. 
1984  Through  Sept.  30,  1985— Continued 

■ 

Eligit>le  labor  surplus  areas  Civil  lurisdicUons  included 


Monroe  County  

Montgomery  County  . 

Neshoba  'ounty 

Newton  County 

NoKubee  '^unty 

Panola  County 

Pean  Rrvor  County .... 

Perry  County 

Pike  County  

Pontotoc  County 

Prentiss  County 

Omtman  County 

Scott  County  . 


Sharkey  County 

Simpson  Courtty 

Srriith  County „ 

Slone  County  

Sunflower  County 

Tallahatchie  County 

Tate  County 

Tippah  County 

Ttshommgo  County 

Turvca  County 

Union  County 

Waltfiall  County 

Warren  County 

Washington  County 

Wayne  County 

Wetister  County 

Wilkinson  County 

Winston  County 

Yalobusfia  County 

Vazoo  County 


Monroe  County 
Montgomery  County 
Neshoba  County 
Newton  County 
Noxutwe  County 
Panola  County 
Pearl  River  County 
Perry  County 
Pike  County 
Pontotoc  Cisunty 
Prentiss  County 
Ouitman  County 
Scott  County 
Sharkey  County 
Simpson  County 
Smith  County 
Storw  County 
Sunflower  County 
Tallahatchie  County 
Tate  County 
Tippah  County 
Tishomingo  cixinty 
Tunica  County. 
Umon  County 
Walthall  County. 
Warren  County 
Washington  County 
Wayne  County 
Webster  County 
Wilkinson  County 
Winston  County 
Yalobustia  County 
Yazoo  County 


Audrain  County _ ]  Audrain  County 

Benton  County Benton  County 

Bollinger  County „ Bollinger  Couiity 

Butler  County „ Butler  County 

Carter  County ,  Carter  County. 

Cedar  County '  Cedar  County 

Ciark  County „ Oark  County. 

Oawtord  County Oawtord  County 

Dallas  County „ |  Dallas  County. 

Daviess  County |  Daviess  County. 

Dent  County  _ _ Dent  County 

Douglas  County Douglas  County. 

Dunklm  County Dunklin  County. 

Franklin  County Franklm  Coun^. 

Grundy  County Gnjndy  County. 


H<kory  County 

Howell  County.. 
Iron  County     ... 


HKkory  County. 
Howell  County 
Iron  County 


Jetterson  County. i  Jetterson  County 

Kansas  Oty  ;  Kansas  Oty  in  CHy  County. 

Jackson  County. 

Platte  County 

Laclede  County Laclede  County. 

Lewis  County „ i  Lewis  County 

bncom  County _ LirKoln  County 

Linn  County    _ _ Linn  County 

Livingston  County Livingston  County 

Macon  County Macon  County 

Madison  County |  Madison  County. 

Manes  County ... i  Manes  County 

Manon  County Manon  County 

McDonald  County „ !  McDonakJ  County 

Miller  County    Miller  County 

Mississippi  County Mississippi  County 

Moniteau  County Moniteau  County 

Monlgomery  County Montgomery  County 

Morgan  County  Morgan  County. 

New  Madnd  County New  Madnd  Count/ 

Oregon  County ,  Oregon  County 

Pemiscot  County Pemisco!  County 

Perry  County Peny  County 

Pettis  County  „ Pettis  County. 

Pike  County  Pike  County. 

Ralls  County _ „ :  Ralls  County. 

Randolph  County™ Randolph  County 


RsynokJa  County 

Ripiey  County  . 
Scott  County 
Shannon  County .... 
St  Joseph  City 


St   Louis  City   

St  Francois  County.. 


Reyno'ds  County 

Ripley  County 

Scott  County 

Shannon  County 

St  Joseph  City  in  Bdchar\an 

County 
St.  Louis  Oty 
St  Fancois  County 
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Labob  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  i, 
1984  Through  Sept.  30.  1985— Continued 


EkgMsiabor  Mjiplu*  mat     '      Civil  juntdKbon*  ndudw) 


Sis  OeriMava  County Ste  GenwMva  County 

Sioddard  County Sloddard  County 

Sions  County ^  Stone  County 


Texas  County 

Warren  County 

W«»»«ngton  County .. 

Wayne  County   _ 

Wetwtef  County 

Wngw  County _. 


Texas  County 
Warren  County 
Waahington  County 
Wayne  County 
Webster  County 
Wnght  County 


Montana 


Deer  Lodge  County.. 

Hatrieaa  County 

Giaoer  County  __ 

Granite  County  ....... 

Jefferson  County 

Lincoln  Courtty  ,„ 

Meagher  County 

Mmefal  County _ 

Parti  County _ 

Rava*  County    

Sanders  County 


Deer  Lodge  County 
Flaltwad  County 
Glacier  County 
Granite  County 
Jefferson  County 
Lmcotn  County 
Meagher  County 
Mmerai  County 
Par*  County 
flavall"  County 
SamJers  County 


Silver  Bow  County „ '  Sitvw  Bo»  County 

W«)aux  County „ WiOaux  County 


Bo«  Butte  County I  Box  Bufre  County 

Coftax  County _..|  Colfax  County 

Uncom  County i  Lincoln  County 

McPtierson  County McPherson  County 


Carson  Dty 

Churchill  County __ 

Balance  of  ClarV  County . 


Esmeralda  County. 

Eurelta  County 

Humtioidi  County... 

Lander  County 

Las  Vegas  City 


Lincolr  County 

Lyon  County 

Storey  County 

White  Pine  County.. 


Carson  City 

Churchill  County 

Claris  County  less  Laa  Vegas 

Dty 
Esmeralda  County 
Eureka  County 
Humt)okJt  County 
Lander  County 
Las    Vegas    Dty    m    Clarti 

County 
Urwoln  County 
Lyon  County 
Storey  Cour>ty 
White  Pine  County 


Naw  HampaMra 


Coos  Co«»tly Cooa  County 


BayonneOty Bayonne     City     m     Hudson 

County 
Camden  City _ Camden     Crty     m     Camden 

County 

Cape  May  County Cape  May  County 

Balance       of       Cumberland     Cumberland      County       less 

County 
East  Orange  City 


Elirabeth  City  

Balance  of  Hudson  County... 

Jersey  City „ „. 

Mewarii  Dty ...„ 

Passaic  City _..._.„___ 

Paier&or  Dty _. 


Trenton  Oy 

Urwjn  City  

Vineland  Dty 


Vineland  Dty 
East    Orange   Dty    m    Essex 

County 
Elizabeth      City      m      Union 

County 
Hudson  County  less  Bayonne 

Dty     Jersey    Dty.     Unor 

Dty 
Jarsey      Dty      in      Hudson 

County 
NewarV  Dty  in  Essex  County 
Passaic     Dty      m      Passaic 

County 
Paterson     City     in     Passaic 

County 
Trenton      Dty      m      Moroar 

County 
Union  Dty  m  Huoaon  County 
Vinetanfl  Dty  m  Cun«ertand 

County 


Nao  Mexico 


Balanca  o*  BamaMto  County . 


.1  Bamalrilo  County  less  Atou- 
I      quarque  City 


Labor  Surplus  Areas  Elkmble  for  Federal 
Procurement  Preference  From  Oct.  i, 
1964  Through  Sept  30.  1 985— Continued 


Ekgibis  labor  auplus  vaas 


Cm 


Catron  County 

Dbola  County . 
Coitax  County.. 

Eddy  County 

Gram  County 

Luna  County _.. 

MctOnley  County.. 
Mora  County 

Rw  Amba  County 

San  Juan  County 

Dan  Miguel  Coun»y_.... 

Taoe  County  _ 

Valencia  County 


Catron  County 
Dbola  County 

:  CoHai  County 

,  Eddy  County 

I  Grant  County 

.  Luna  County 

,  MoCmlay  County. 

I  Mora  County 
Rb  AiTiba  County 
San  Juar  County 
San  Migual  County 
Taoa  County 

,  Vaianca  County 


Now  yofk 


ButtaloCWy    

CatMraugui  County 

Cayuga  County 

Chautauqua  County - 

Chemung  County 

Chenango  County 

Dmlon  County „. 

Balance  of  Ene  County  . 


Essex  County 

Frankln  County  ... 

Futon  County _ 

Ganeaae  County.. 

Greene  County 

Hamburg  Town .... 


Buffalo  Dty  m   Ene  County 
Cattaraugus  County 
Cayuga  County 
ChaiMauqua  County 
Chemung  Courrty 
Chenango  County. 
Clmton  County 
Ene    County     less 

Town.  Buffalo 

Chaakiowaga  Town 

burg     Town. 

To«wi,    and 


Amheral 
Clly 


HamHton  County 

Harlumai  County 

Jefferson  County 

Lewis  County _ 

Montgomery  County 

Balance  of  Niagara  County 

Niagara  FaH*  City 

Orleans  Cour«y  

Rochester  City .. 

Schuyler  County 

Si  Lawrence  Coimly 

Steuben  County 

Utica  Dty  _. 

Warren  County 

Wayne  County _ 

West  Seneca  Township 


Wyoming  County 


County 
FramOm  County 
Fulton  County 
Gertaeaa  County 
Greene  County 
Hamburg      Town      m      Ene 

County 
Harmfton  County 
Henumer  County. 
Jefferson  County. 
Lawit  County 
Montgomery  County 
Niagara  County  laaa  N«gva 

Falls  Dty 
Niagara  Falls  City  m  Niagara 

County 
Orleans  County 
Rochastar    Dty    in    Monroa 

County 
Schuylar  County. 
Si  Lawranoa  Cowily 
Slauban  County 
UDca  City  n  Onesla  County 
Warran  County 
Wayne  County 
Wast    Sanaca    Towran«)    m 

Ena  Courrty 
Wyoming  County 


Horvi  (•ar'oana 


Alamance  County 

Anaon  County 

Ashe  County 

Avery  County    _. 

Beaufort  Courrty 

Bertie  County     

Bladen  County      

Brurwwidi  County.™ 

Builie  County 

Caswell  County  

Cfierokee  County 

Clay  County  

Cleveland  County 

Columtjus  Oounly 

Davie  County „ 

Ou^mn  County    

Edgecomt)e  County. 

FranWm  County „ 

Graham  County  

Halifax  County 

Haywood  County 

Hoke  County „ 

Hyde  County 

Iredell  County 

Johnston  County 

Laa  County 

Urwoln  County  

MarUn  County 


Alamance  County 

laon  County 
Aatw  County 
Avery  County 
Oaauton  County 
Bertie  County 
Biaden  County 
Brunswieli  County 
Burlte  County 
Caswell  County 
Crieroltee  County 
Clay  County 
Deveiana  County 
Columbua  County 
Davie  County 
...  Duplm  County 
Edgecombe  County 
FranKlm  County 
Graham  County 

— Halifax  County 

Haywood  Cotfity 
Hoks  County 
H^^a  County 
Iradali  County 
Johrtston  County 
Laa  County 
Lmcoin  County 
Martin  Courrty 


Labon  Surplus  Areas  Euoieif  for  Federal 
Procurement  Preference  From  Oct.  i. 
I9t4  Through  Sept  30.  19es-Conlinued 


Of*! 

MoOowal  Ceanly 

MUctiei  County 
New  tlanovar  County 
NonhOT^aon  Got0^ 
Pwidar  County 
f*tnoft  CoHnly 
ftehmond  County. 
Hoto*>on  County. 
RooMn^tam  CnaHy 
Ruawtant  OouHy 
Swvm  County. 
Soovmd  CounCy. 
Suny  County 
Swaai  County 
Tyna*  County 
Vanoe  County 
Warran  County 
Waahctglon  County 
waj^e  County 
waaon  County 
Vanoay  County 


MeOowMi  C0Hi% 

MNchal  County 

Naw  Hanovar  CoiaHy.. 
NonitampMa  County... 

Pandar  Cauity._ „. 

Pataaa  Coarty .._......... 

Ricnmond  County 

Robaaon  County 

Rockmgtiam  OouMy  ... 
HuVtartord  Cowly ...... 

Sampaon  County 

Scotland  County 

Surry  County 

Swam  County 

TyrraH  County 

Vance  Coiaily 

Waran  County 

Waahtfigton  County 

Wayne  County _ 

waaon  Cowny 

Vanoay  Courrty 


..J 


Rolette  Cowity __ ;  Rolatis  County 

Sioux  County „ Soa  Coi*«y 


onto 


Adami  County. _.... 

Akron  C% 

Allen  Coiaity 

A^ilond  County „ 

Ashtabula  County 

A»ianB  Coun^ 

Auglaiza  County 

Bolmoni  County 

Brown  Cai«% 

Balanoa  of  Butlar  County . 


Cantaon  City 

Canal  County 

Ctiampaign  County  . 
Cmorinali  Oly 


Balanoa  ol  Ovk  Cowity . 


ClarmonI  County.. 

DavelwtdCi^ 


Clinton  County 

Cokntana  County .. 
Columbus  City  _. 

Coiumtx*  Qly _ 


Coahocton  Coun^.i... 

Crawtort  County 

Darlia  County 

Dayton  Dty 


Datlance  County. 

Elyna  CHy _ 

Ene  County.. 


Balanca  of  FarfcaM  Cow%.. 


Fayette  County 

Fulton  Coirty 

GMa  County 

Geauga  County 

Guamsay  County.. 
Hamilton  Dty 


Hartin  County _. 

Harrison  County 

Henry  County 

Highlana  County 

Hoctang  County 

Huron  County 

Jackson  County 

Jalfaraon  County 

Kr>o«  County 

Lake  County 

Lawrarwa  Counl|r 

Lckmg  County 

Logan  County 

Lonwi  c«y. 


Adams  County 

Akron  Oty  n  Summk  County 

Alan  County 

AaniandCoi«% 

Aahtatxaa  County 

Alhana  County 

Augtana  Coiaity. 

Balmont  County 

Brown  Caw%. 

BuOar  Cowily  laaa  Hanriton 

City 
Canton  Dty  m  Stan 
Canol  County. 
Cttaitipaign  County 
Cmcnnat    CHy   m 

County 
Oaiti  County  laaa  ^piin^aW 

Oly 
Oannonl  County. 
CMvaland  CKy  ai  Cuyatioga 

Comty 
Clinlon  County 
Coknbiana  County 
Cokimbut    CNy    in    Frankkn 

County 
Cokjmtxia     City    m    Fartiek) 

County 
Coaliocton  Comty 
Crawford  Couity 
Darke  County 
Dayton      Dty      n      Greens 

County 
Montgomery  County 
Dakvice  Cour%. 
Elyna  CRy  In  Locaai  County 
Ena  County 
FarMd  County  laaa  Coknv 

bus  Dty 
Feyatta  County 
Fulton  County 
Gain  County 
Haauga  Coun^ 
Guransay  County 
Hamilton      CNy      *i      Bullat 

County 
Hardin  County 
Hamaon  County 
Hanry  County 
Highland  County 
Hocking  County 
Htron  County 
Jackson  Count) 
Jatlaraon  County 
Knon  Coi«ity 
Lake  CowMy 
Lawranoa  County. 
Letang  Cowity 
Logan  County 
lomr  City  *i  Loram  Cowity 


37872 
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Labor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct.  l, 
1984  Through  Sept.  30,  1985— Continued 


ElqM*  Wmc  surplus  VMS 


Civil  |uradK*ions  mduded 


B«l«nc«  al  Lorain  County 

B«lanc8  at  Mahonaig  County 
MansfiaW  Oty 


Manor  Co«»»y 

Madms  County 

U«gs  County 

Msrcar  County .._ 

Miam  County  _.. 

Monro*  County 

Mofgan  County 

Morroxt  County _ 

MuslungKTi  County.. 

Not*  County  .._ 

Ottawa  County  

Paut(»ng  County 

Perry  County  _ 

P*«  County       

Portage  County 

Pretxe  County  _ 

Putnam  County 


Balance  ol  Rctiland  County 

Boss  County     

Sandusky  County ™_.. 

Scioto  County 

Seneca  County     ..  .  .,  , 

St>«<t)y  County 

Spnngfie«  Oty , 

Balance  ol  Start  CaiMy 


To<e<Jo  Crty     

Balance  ol  Tfunbiil  County 


Tuscarawas  Cowily 

\Jnon  County 

V«i  Mert  County  _.... 

Vnlon  County 

Warran  City 


Warren  County 

WasNngton  Counly.. 

Wayne  County 

WiHiams  County 

Wood  County 

Wyandot  Counly 

Vouigstown  City 


Loravi     County     less     Elyna 

Oty 
LOfam  City 
Manonmg        County        less 

Vowigslown  Crty 
Mansfield    Oty    m    RictMard 

County 
Manon  County 
Modvia  County 
Meigs  County 
Mercer  Courty 
Miam  County 
Morvoe  County 
Morgan  Counly 
Morrow  County 
Muskingum  County 
Noble  Counly 
Ottawa  County 
PaiAtng  County. 
Perry  County 
Pike  County 
Portage  Counly 
Prable  County 
Putnam  County 
Richland  County  less  Mans- 

fieWOty 
Rosa  County 
Sarxtusky  County. 
Scioto  County 
Serwca  County 
Siwiljy  County 
SpnngliekJ     City     m     Oar* 

County 
Stark    County    less    Canton 

Oty 
Toledo  Oty  en  Lucas  County 
Trumbull  County  less  Wanen 

Crty 
Tuscarawas  Courty 
Union  County 
Van  Wert  County 
Vinton  County 
Warren     Crty     wi     Trumbull 

County 
Warren  Counly 
Wastwigton  County 
Wayne  County 
Witams  County 
Wood  County 
Wyandol  County 
Voungstown  City  n  MaNxv 

■ig  County 


Oklahoma 


Aaa»  County    

Aloka  County  ._.. 
Cfioctaw  Cour^.. 

Coal  Counly    

Haakei  County  ... 
Hughes  County... 
Lal»T>ar  County  ... 
Le  Ftore  County.. 
Lincoln  County  ... 
Love  Counly 


McCurtam  Courty i 

Mcintosh  Counly 

Nowata  County _ 

Oktuskee  Coi^ily 

Okmulgee  Counly 

Ottawa  County „ 

Pawnee  County _ 

Pittsburg  Count» | 

Pushmataha  Counly j 

Senwiolo  County 

Sequoyah  County | 


Adair  County 
Aloka  County 
Choctaw  County 
Coal  County 
Haskell  County 
Hughes  County 
Labmar  County 
La  Fkxe  County 
Lincoln  County 
Love  County 
McCurtam  Counly 
Mdntosh  County 
Nowata  County 
Oktuskee  County 
Okmulgee  County 
Ottawa  County 
Pawnee  County 
Pittsburg  County. 
Pushmataha  County 
Samnole  Counly 
Sequoyah  County 


OrvQon 


Baker  Counly  

Clataop  County 

Cokxnbia  Counly  ..„ 

Cooa  County _. 

Crook  Counly _. 

Curry  Counly  _. 

OeschuMs  County.. 

Douglas  Cowity „ 

Cirinl  Cowily _.. 


Baker  Counly 
Clatsop  County 
Cokimbia  County. 
Coos  County 
Crook  County 
Cuny  County 
Deschutes  County 
Douglas  Counly 
Gram  County 


Labor  Surplus  Areas  Eligi3le  for  Federal 
Procurement  Preference  From  Oct.  i, 
1984  Through  Sept.  30.  1 985— Continued 

Elig*le  labor  surplus  areas         Ovil  lunsdiclions  mckjded 


Harney  Counly Harn«y  Counly 

Hood  River  County     Mood  River  County 

Jackson  County [  Jackson  County 


Jelterson  Counly .. 

Josephine  County  . ..... 

Klamath  County 

Lake  County 

Balance  of  Lane  Courty.. 


Lincoln  County 

Unn  Counly   _ 

Malheur  Counly 

Balance  ol  Manon  Cour.iy 


Balance  ol  Polk  Coun^ 
Portland  Crty 


Salem  City... 

THlamook  Counly 

UmaWla  County 

Union  County 

Wallows  County. 

Wasco  County _.. 

Wheeler  County 

Vamh*  Counly  ..„ ^. 


Eugene 


Salem 


Jefferson  County 
Josephine  Counly. 
Kia.-nath  Counly. 
Lake  County 
Lane   County    Less 

C«y 
Lincoln  County 
Unn  County 
Malheur  County 
Manon    County    less 

City 
Polk  Cojnty  lesi  Saiem  City 
Portland   City   m   Clackamas 

County.  Multnomah 

County,     and     Washington 

County 
Salem  Crty  in  Manon  County 
Polk  County 
Tillamook  County 
Umatilla  County 
Union  County 
Walknva  County. 
Wasco  County 
Wheeler  Counly. 
Yamhill  County 


Pennaylvania 


Adams  County 

Balance  of  Allegheny  County 


Alientown  City., 


Altoona  Oty     

Armstrong  County. 

Beaver  County  

Bedford  County 

Bethlenem  Oty 


Balance  ol  Biair 


n:::: 


Bradford  County.. 
Bnslon  Township ..;... 

Butler  County 

Camtma  County .„ 

Cameron  Counly, 
Cartxm  County... 
Centre  County  .... 
Clarxjn  Counly .._ 
CleartieM  Counly 

Clmton  County 

Columbia  County 
Crawford  Qounty. 

Elk  Counly 

Ene  Oty 


I 
*■ — 

EH 


Balance  ol  Ene  County 

Fayette  County  „. 

Forest  Counly 

Franklm  County... 

Fulton  Coun'v  

Greene  County ^ 

Huntingdon  Counly. 

Induiria  County  ... 

Jefferson  Counly 

Juniala  County 

Balance      ol      Lackawanna 

County 
Lawrence  Counly 
Let>arxxi  County 
Balarx»  ol  Lahign  County 

Balance  of  Luzerne  County  .. 

Lycoming  County , 

McKean  County  

Mercer  County 

Miffkn  County 

Monro*  Counly 

Balance      ol      Nortnamplon 

County 
Nortfxjmbenand  County 


Adams  County 

Allegheny  County  less  Penn 

Hills  Township 
Pittsburgh  Oty 
Alientown     Crty     in     Lehigh 

County 
ANoona  City  m  Blair  County 
Armstrong  County 
Beaver  County 
Bedlord  County 
Bethlehem    Crty    m    Lehigh 

County 
Norttiamplon  County 
Blair    County    less    Altoona 

Oty 
Bradford  County 
Bristol    Township    m    Bucks 

County 
Butler  County 
Cambna  County. 
Cameron  County. 
Carbon  County 
Centre  County 
Clanon  County 
ClearfwW  County 
Qinlon  Counly 
Columbia  County 
Crawford  County 
Elk  County 

Ene  Crty  :n  Erie  County. 
Ene   County    less    Eno   Crty 
Fayette  County 
Foresi  County 
Franklin  County. 
Fulton  Courty 
Greene  Counry 
Huntingdon  County 
Indiana  County 
Jelferson  County. 
Juniata  County 
Lackawanna      County      less 

Scranton  Crty 
LawrerK*  County. 
Lebanon  Counly. 
.  Lehigh  County  less  Allenlown 
'      City 
Bethlehem  Oty 
Luzerne  County  less  Wilkes- 

Barre  Oty 
Lycoming  County 
McKean  County 
Mercer  County 
Mifflin  County 
Monroe  County 
NkyttMmpton      County      less 

Bethletiem  Oty 
Northumberland  County. 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  i. 
1984  Through  Sept.  30,  1 985— Continued 

Elkjible  labor  surpkjs  areas         Ovil  |uns<kc1ions  inckxled 


Penn  Hills  Township.... 

PittstKjrgh  Oty 

Potter  County , 

Reading  City 

SchuvfiiH  County 

Snyder  County „„, 

Somerset  Counly „, 

Sullivan  Counly 

Tioga  County 

Umon  County , 

Venango  Counly 

Warren  County  

Washington  County  

Westmoreland  County 
WiHies  Barre  Oty 

Wyoming  Counly 

York  County 


Penn  Hills  Township  m  Alle- 
gheny County 

Pittsburgh  Oty  m  Allegheny 
County 

Potter  County 

Reading  Oty  »  Beiks 
County 

Schuylkill  County 

Snyder  County 

Somerset  County 

SuHivan  County 

Tkjga  County 

Umon  Counly 

Venango  County 

Warren  Counly 

Washington  County. 

Westnxxeland  County 

Wilkes-Barre  Oty  m  Luzerne 
County 

Wyoming  County 

York  Counly 


nMrto  Rloo 


Adtunlas  Mumcipa  

Aguada  Mumcipio 

Aguadilla  Municipio 

Aguas  Bueruis  Municipio 

Aibonrto  Muncipio  

Anasco  Mumcipio     

Arecibo  Mumcipio 

Arroyo  Mumcipio       

Barcekyieta  Mumcipto 

Barrangmtas  Municipio 

Bayamon  Mumcipio   

Cabo  Rojo  MumcipK) 

Caguas  Murvcipio  

Camuy  Mur^ipio 

Canovanas  Municipio 

Carolina  Mumcipio  

Catano  Muniopio 

Cayey  Mumcipio 

Ceiba  Mumcipio 

Ciales  Municipio 

Cidra  Muniopio 

Coamo  Municipio 

Comeno  Mumapio   

Corozal  Mumcipio        

Dorado  Municipio  

Faiardc  Mumapio     

Fionda  Mumapio       

Guamca  Munopio 

Guayama  Murncipic   

Guayamila  Mumcipio   ....... 

Gua/nabo  Mumcipio 

Gurabo  Municipio      

Hatiltc  Munic-pio         

Horm-gueros  Municipio.. .. 

Humacao  Mumcipio 

Isabela  Municipio        

Jav'uya  Mumcipio       

Juana  Diaz  Municipio 

Juncos  Mumcipio 

Laias  Mumcipio  

Lares  Mumcipio  

Las  Marias  Mijnicipio  

Las  Pi*»dras  MunicipK) 

Loiza  Mumcipo  

Luqmlio  Mumopio      

Manati  Mumcipio        

Maunabo  Mumcipio  

Mayaguez  Mumcipio 

Moca  Mumcipio  

Moiovis  Mumcipio        

Naguabo  Murucipo 

Naranirto  Municioio     

Orocovis  Mumcipic    

Pabllas  Mumcipio        

Penuelas  Municipio    

Police  Mumcipio  

Ouebradillas  Mumcipio 

Rincon  Muniopio      

Rio  Grande  Mumcipio  

Sabana  Gian^l'^  Munopio 
Salinas  MunK::>io 
San  German  M  ..•^ii-io'O 

San  Juan  Municipio   

San  Lorenzo  MunicipiD 

San  Seba<itian  Munnpio 


Adjuntas  Muniopio 
Aguada  Mumopio 
Aguadilla  Muniopio 
Aguas  Buenas  Mumcipio 
Aibomto  Mumopio 
Anasco  Mumcipio. 
Arecibo  Mumcipio. 
Arroyo  Mumopio. 
Barceloneta  Mumopio 
Bananqurtas  Mumcipio 
Bayamon  Mumcipio 
Cabo  Ro)0  MuniopK). 
Caguas  Mumopio 
Camuy  Mumopio 
Canovanas  Mumcipio 
Carolina  MumcipK) 
Catano  Munopio 
Cayey  Munopio 
Ceiba  Mumopio. 
Ciaies  Munopio 
Cxlra  Municipio 
Coamo  MumcipK} 
Comeno  Muniopio 
Corozal  Mumcipio. 
Dorado  Mumopio 
Faiardo  Mumcipio. 
Fionda  Mumopio. 
Guamca  Mumopio 
Guayama  Munopio 
Guayamila  Mumopio. 
Guaynabo  Mumcipio 
Gurabo  Munopio. 
Hatillo  Mumcipio 
Hormigueros  MumcipK) 
Humacao  Mumcipio 
Isabela  MumcipiO- 
Jayuya  Munopio 
Juana  Diaz  Municipio. 
Juncos  Munopio 
Laias  Mumopio 
Lares  Mumopio 
Las  Manas  Mumcipio 
Las  Piedias  Mumcipio. 
Loiza  Municipio 
Luquiilo  Municipio. 
Manati  Mumcipio. 
Maunabo  Mumopio. 
Mayaguez  Munopio 
Moca  MumcipK]. 
Morovis  Mumopio 
Naguabo  Munopio 
Naran|ito  Munopio 
Orocovis  Mumopio 
Patillas  Muniopio 
Penuelas  Mumopio 
Ponce  Mumcipio 
Ouebradiilas  Mumopio 
Rincon  Munopio 
Rk3  Grand*  Munopio 
Sabana  Grande  MunopKi 
Salirias  Mumcipio 
San  German  Mumopio 
San  Juan  Munopio 
San  Lorenzo  Munopio. 
San  Sebastian  Mumopio 
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Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct  i, 
1984  Through  Sept   30,  1 985— Continued 


Eligible  labor  surplus  sraas  Civil  iuns<*ctx>ns  include) 


Santa  Isabel  Munofmi    .  Sanla  Isabel  MunK;ip« 

Toa  Arta  Mumopw Toa  Alia  Mumcipio 

Toa  Baia  Muoopio Toa  Baia  Municip«5 

Truiilio  Alto  Muraopao ]  Tru^iio  Alto  Municipio 

uiuado  Mumopio |  uiuado  Mumcipio 

Vega  Aita  Mumopio ]  Vega  Alta  Munopc 


Vega  Baia  Uuraapio. 
Vieques  Mumapto... 
Viiialba  MuracvKi  .... 
vabucoa  Municipio.. 
Yauco  Munictpio   .... 


Vega  Baia  Municipw 
Vieques  Municipio 
Viiiaiba  Munop>o 
Yabucoa  Municipio 
Yauco  MuntcipK) 


Rhode  lalwid 


Bristol  Town        i  Bristol  Town 

Central  Falls  City j  Central  Falls  dty 

Coventry  Town — „ Coventry  Town 

East  Providence  City |  Easl  Provnjence  CiN 

Johnston  Town    _ I  Jofinston  Town 


New  Shorebam  Tomm.. 

PawiuCKei  City       

P'ovidence  City 

Warren  Town       „. 

Wesi  Aamwctt  Town.. 
Woonsockel  City 


Mew  Shorenarn  Town 
Pawtucket  City 
Providence  City 
Warren  Town 
West  Warwick  To»»n 
Woonsocket  Oty 


South  CaroUna 


Abbeville  County 

A'*  en  County  ...„., 

Ahenaaie  County 

Anderson  County 

Bamberg  County  

Barnwell  Coun^y    

Cherokee  County „. 

Chester  County     

CneslertiekJ  County 

CiarerKJon  County 

Colleton  County  „ 

Darhnqion  County 

D'lion  County 

Florence  County  __ 

Georgetown  County .... 
Greenville  City„  

G'eenwood  County 

Hampton  County 

t-iorry  County 

Jasper  County 

Kershaw  County 

Lancaster  County 

Laurens  County 

Lee  County „««.„ 

Manon  Counly.. „.„ 

Marltxjro  County , 

McCormick  County , 

Nonn  Charleston  Oty... 


Oconee  County    , 

Orangeburg  County  ..„ 

Pickens  County     „, 

Saluda  County 

Sumter  County , 

Union  Counly „, 

Williamsburg  County™. 
York  County 


Abbeville  County 
Aiken  County 
Allendale  County 
Anderson  County 
Bamberg  County 
Barnwell  County 
Ctierokee  County 
Chester  County 
Chesterfield  County 
Clarendon  County 
Colleton  County 
Darlington  County 
Dillon  County 
Florence  County 
Georgetown  County 
Greenville  City  m  Greenville 

County 
Greer>wood  County 
Hampton  County 
Horry  County 
Jasper  County 
Kershaw  County 
LarKasier  County 
Laurens  County 
Lee  County 
Manon  County 
Marlboro  County 
McCormick  County 
North     Charleston     Citv      in 

Cbarleston  County 
Oconae  County 
Orangeburg  County 
Pickens  County 
Saluda  County 
Sumter  County 
Union  County 
Williamsburg  Counly 
Vorti  County 


South  Dakota 


BuHalo  County  

Corson  Counly 

Dewey  County 

Shannon  County 

Todd  County «... 


Bu«alo  County 
Corson  County 
Dewey  County 
Shanrx)n  Counly 
Todd  County 


Anderson  County.. 

Bedtord  County 

Benton  Counly 

Bledsoe  Counly   .. 

Blounl  Counly 

Bradley  County  . 
Campbell  Counly,. 
Cannon  Counly   ... 

Carroll  County 

Carter  Counly 

Chattanooga  Ctly 


Anderson  Counly 
OedlorB  County 
Benton  County 
Bledsoe  County 
Blounl  County 
Bradley  County 
Campbell  County 
Cannon  County 
Carroll  Counly. 
Carter  County 

Criattanooga  dry  m  Hamilton 
County 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct  i, 
1984  Through  Sept   30,  1 985— Continued 

Elig*te  labor  surplus  areas  Ctwl  lunadictions  mdudad 


Ctiesler  County     ._ Cbeslar  County 


Cla«>orne  County.. 
Clarksville  Dty 


ClaAiorrw  County 

ClarksviMe  City   m   Montgom. 

•ry  Counly 
Cocke  County 
Co»t«a  County 
Cnx*»lt  County 
Cumberland  County 


Cocke  County 

CoMee  County 

Crockett  County  

Cumberland  County, 

DeKalb  Counly    _ I  DeKa*  County 

Decatur  Counly  '  Decatur  County 

Dickson  County    |  Dickson  County 

,'  Dyer  Counly 
Fayette  Counly 
Ferttress  County 
Framdm  County 
Gibson  County 
Ones  County 
Grainger  County 
Greene  County 
Grundy  County 
Hamblen  County 
Hancock  County 
hiardeman  County 
Hardin  Counly 
Hawluns  Counly 
Haywood  Counly 
Henderson  County, 
Heryy  County 
Hickman  County 
Houston  County 
Humphreys  County 
Jackson  County 
Jetterson  County 
.1  JOtvwon  County 

KnoKville  City      „ i  Knoiville      City 

County 

Lake  County 

Lauderdale  Counly 

Lawrence  Counly... 


Dyer  County 

Fayette  CounN      

Fentress  County  „ ._ 

Frankkn  County   __. 

Gibson  County    

Gnes  County  ,   ,, 

G'amger  Coiunty .„„_„„ 

Greene  County  _™™__. 

G'undy  County     ...«.,«.«„ 
Hamblen  County  ,.._„„__ 

Hancock  Counly  ,,.__™ 

Hardeman  County. .„__..„._ 

Hardin  County    „_„__„ 

Hawkins  Cniir>ty        ,   ,,,  ,  , 

Haywood  Counly _____„ 

HerxJerson  County... 
Henry  Counly 
Hickman  County  ... 
Houston  County  ... 
Humphreys  County 
Jackson  Coun^  ,  .., 
Jetterson  County  ,.., 
Johnson  County    ,.. 


n 


Kno» 


Lake  Counly 
Lauderdale  County 
Lawrence  County 
Lewis  County       _ Lewis  County 


Lincoln  County 
Loudon  County 
Macon  Counly 
Madison  County 
Manon  County 
Marshall  County 
Maury  County 
McMinn  County 
Mc  Nairy  Counly 

Meigs  County 

Memphis  Cily 


Monroe  County 
Balance      o' 

County 
Morgan  County 

Ovenon  County 

Perry  County 

Picketl  County 

Polk  County 

Putnam  County , 

Flhes  County 

Roane  Counly 

Robertson  County  ,, 
Ruttierlord  County,, 
Scott  County 
Sequatchie  County 
Sevier  County 

Smitn  Counly 

Stewart  Counly  

Sulkvan  County     ,,.. 
Sumner  County 
Tiplor  County 
Trousdale  County ... 
Llnicoi  Cour>ly 
Union  County 
van  Buren  County .. 
Warren  County 
Washington  County 
Wayne  County       ... 
White  Counly 


Montgomary 


Lincoln  County 
LOuOon  Counly 
Macon  Counly 
Madison  Counly 
Manor  Counly 
Marshall  County 
Maury  County 
Mc  Mmn  County 
Mc  Nairy  County 
Meigs  Counly 
Memphis     Oty      In 

County 
Monroe  County 
Montgomery      County 

QanisviMe  City 
Morgan  Counly 
Overton  Counly 
Perry  Counly 
Pickett  County 
Polk  County 
Putnam  Counly 
Rhaa  County 
Roane  County 
Robertson  Counly 
Ruthertoro  County 
Scott  County 
SequalchM  County 
Sevier  County 
Smitti  Counly 
Siewan  County 
Sulkvan  County 
Suninar  County 
Tipton  County 
Trousdale  County 
Uniooi  County 
Union  Counly 
Van  Buren  Counly 
W'arren  County 
Wastunglon  County 
Wayne  County 
White  Counly 


Shelby 


WiisoTi  County I  WHson  County 

Taias 

A.ngelina  County i  Angeliria  Courtly 

Bayiown  City j  Baylown      Crty 

I      County 


m      Hams 


UBOR  Surplus  Areas  Eugible  for  Fedcral 
Procurement  Preference  From  Oct  i, 
1984  Through  Sept.  30,  1 985— Continued 


Ehgibl*  labor  surplus  I 


Baaumont  City 
Brownsvill  City 


Calhoun  County 

Balance  ot  Cariiaron  County.. 


Camp  County 
Cass  Counly 
Dmrmt  County  , 
El  Paso  City 


OmI  |uns<tOona  ndudad 


Cl^   vt  Janaraon 
i  CHy  m  Cameron 


Baianc  oi  El  Paso  Counly 

Galveston  City _ 

Balance  ot  Galveston  County 


Gana  County 

Henderson  County 

Balance  oi  Hidalgo  Counly .. 


Jasper  County  

Jim  Hogg  County.. 

Killeen  Oty 

La  Salle  County , 

Laredo  Oty 
LOngview  Oty     ..™. 

Manon  Counly  

Matagorda  Counly  „ 

Mavenck  County 

Mc  Allen  City      


Moms  County       _ 

Newtor  County 

Balance  oi  Nueces  Counly 

O'ange  County 

Potk  County         ...___„__„ 
Por*  Arthur  City 


Presidio  County 

Reeves  Counly  _. 

Sabine  County    

San  Augustnye  Counly , 

San  Jacinto  County 

Star  County        

Texaniana  County 


Tytei  County     

Upshur  Counly  _ 

vai  Verde  County ._ 

Willacy  County  

Zapata  County  

Zavala  Counly  


Daaumoni 

Cou^^ 
BroiffiVMae 

Counly 
CaVioun  County 
Camaron  Counly  laas  Browrv 

»«s  CNy 
Camp  County 
Caas  Counly 
Ommil  County 
B    Paao    CHy    m    El    Paso 

Counly 
B  Paac  Counly  teas  El  Paso 

Oty 
Quo—Ion  CKy  in  Gatvaclor 

County 
Ga»yaa<or   County   lass  Gal- 

vaaton  Oty 
Gam  County 
Itanaarson  Counly 
Halalgo  County  less  McAlen 

Oty 
Jupar  County 
Jan  ^^ogo  Counly 
KHaan  Ctty   m   Ban  Counly 
U  Sana  County 
Larwk)  Oty  r  Watt)  Coi«ily 
Longw—      Caty      m      Gragg 

Counly 
Manon  County 
Matagorda  Cotfity 
Mavandi  Counly 
McAian      City      m      Hidalgo 

Counly 
Moms  County 
Nawlon  Cot^ity 
Nauoaa  County  laas  Corpus 

Chnaa  CNy 
Oiangs  Cowity 
Poll  Counly 
Port  Arthur  Cay  m  JaHaraaon 

County 
PraaKte  Cot«ily 
Raavas  Counly 
Sibvia  County 
Sin  Augucans  County 
San  Jacanio  Couity 
Starr  County 
Taxartiana     Dty 

Counly 
T)^  Counly 
Upahw  County 
Val  Vanta  County. 
WMacy  Counly 
Zapata  Counly 
Zavala  County 


Bowie 


UtaH 


Carbon  County    . 
Ductiesne  Counly, 
Garfield  County  .... 

Grand  Counly  

Juab  County 

Kane  County , 

Ogdan  Oty  

Piute  Counly 
San  Juan  County  . 
Sanpete  County. .. 
Sumnul  Counly  ..... 

Umlah  County    

Wasatch  County 

Wayne  County 


Cartxxi  County 
Duchaana  County 
GartiaM  County 
Grand  County 
Juab  Counly 
Kane  Counly 
Ogdan  Oty  ir  w 
Puts  County 
San  Juan  County 
SanpaSs  County 
SumiTM  County 
Uintah  County 
Wasatch  Coi«ity 
Wayne  Cowily 


'eoar  County 


Essai  County 

Orleans  Counly „ 

Bi—M  County 

..j  Ortvttnt  County 

VtrgMa 

Alleghany  County  .. 

Bland  Counly     

Brunswick  County.. 
Buctianan  County.. 
Buena  VisU  City  ... 
Caroline  County  ... 
Carroll  County 


AJiagriany  County 
Bland  County 
Brunamck  County 
Buchanan  Counly 
Buana  Viaia  Oty 
Carokna  Counly 
Carroll  Counly 
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Labor  Surplus  Areas  Eugible  for  Federal 
Procurement  Preference  From  Oct.  l, 
1984  Through  Sept.  30.  1 985— Continued 


Eligtil*  labor  lucpkjs  wau 


Ofl  luradKtnns  mciudad 


ChwioOa  Caxiiy_ 

Cotnyglon  Oty 

Craig  County    

OarnnMa  County 

Ockanson  County. 
Onandito  County._ 

Essex  County   

FrartUm  City     ..._ 

G4m  County      

Giayson  County., 


Graanswia  County „ 

Halltax  County 

HigNand  Coun«y 

Hopawai  aty  

Kng  and  Ouaan  County. 

Lancaster  County 

i-ae  County  .._ 

Lunantxjrg  Cour<fy 

'*3rthumbefland  County  . 

Nottoway  County „ 

Page  County 

Palnck  County 

Prttsytvana  County _. 

Pulaski  County  _ _ 

Rcflmond  County 

Rockbridge  County 

Russa*  County  ._ 

Smytti  Cour>ty 

South  Boston  City 

Surry  County    

Sussex  County 

TazewBd  Coufity 

*^anan  County _ 

*avnesboro  Crty 


*  s«  County    

WyUia  CouiTty..._ 


,  Chartotte  County. 
Covwigton  Qty 
Craig  County 
.  Darwifia  County 
:  Dickenson  County- 
Oinwiddu  County 
Essex  CoLnty 
Franklin  City 
Giles  County 
Grayson  Cojnty. 
Greensville  Co-nty. 
Mahtax  County 
Highland  County. 
Hooemreil  Dry 
King  and  Ooe<?n  County. 
Lancaster  Counry 
Lae  County 
Lunentxrrg  r<Kjrity 
NorttxjmbenarxJ  County. 
Nottoway  Ccunty. 
Page  County 
Patrick  County 
Pittsylvania  County. 
Pulaski  County 
Rk^nyxid  County 
Rockbridge  County 
Russell  County 
Smyth  County 
South  Boston  CJty 
Sun7  County 
Sussex  County 
Tazewell  County. 
Warren  County 
Waynesooro  Cty, 
Westmorelana  County. 
Wise  County 
Wyttia  County. 


Waattington 


*daiTis  County 

^sctin  County   

9enton  County 

Chelan  County 

Clallam  County 

Ciafk  County 

CokjnOia  County 

Cowlitz  County  

Oouglas  County 

E»eren  Dly _.__ 


Ferry  County _______ 

Franktoi  County 

CranI  County    

Grays  Hartxx  County 

jeflerson  County  

Kittilae  County _ 

Klickitat  County 

Lewis  County, 


Mason  County  _ 

Okanogan  County 

Pacific  County  

Peoo  Orerte  County  

Balance  ol  P>orce  Cowty.. 


Ssatna  City „... 

Skagit  C.ourtv       _ 

Skan-ania  County 

B=ilance       o«       Snotioniati 

County 
Spokane  City      


Balance  ol  Spokane  County  ...[ 


Sleve'is  County  , 
T.3CO(T-a  City   ..._, 


Tt:i..^Ioo  County _ 

Whatcom  County 

Vakmna  City       „ 


Balance  o«  Yakima  County 


Adama  County 

Asotin  County 

Banlon  County 

'.^heian  County 

Clallam  County 

Clark  County 

CokjnnUa  County. 

Cowktz  County 

Douglas  Coijnty 

Everett    C.ty    in    Snohomish 
I      County 
,..i  Ferry  County 
..|  Franklm  County 
..'  Grant  County 

Grays  HartKx  County 

Jettarsoo  County 
.  ;  Kittitas  County 
..j  Kiickitat  County 
.,!  LeiMS  County 
■]  Mason  County 
.1  Okanogan  County, 
■  ■:  Pacific  County 
. ,  Pend  OreiBe  County 
..  Pnerca  County  leas  Tacoma 

City 
. ,  Seattle  Crty  m  King  County 

Skagrt  Courtv 
.  r  Skamania  County 

SnotX)mtsh  County  less  Ever- 
ett Crty 

Spokane     City     m     Spokane 
County 

Spokane    County    lass    Spry 
kane  City 

Stevens  County 

Tacoma      City      m      Pieica 
County 

Thurston  County 

Whatcom  County 

Yakima      City      m      Yakima 
County 

Yakima  County  less  Yakima 
City 


Barbour  County _ |  Barbo**  County 

Berkeley  County — Berkeley  County 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  1, 
1984  Through  Sept.  30,  1 985— Continued 


Eligible  labor  surplus  aieas 


Qvil  jurisdictions  included 


Boone  County  

Braxton  County   

Brooke  County 

Balance  ol  Cabell  County.. 


Calhoun  County 

Clay  County   

Oodondge  County.,, 

Fayette  County 

Gi'mer  County    

Grant  County     

Greentmer  County 
Hampshire  County 
Hancock  County  ., 

Haray  County  

Hanson  County 

Huntington  Oty 


Jackson  County 

Balance  ol  Kanawha  County 

Lewis  County _ 

Lincoln  County   

Logan  County      

Manon  County 

Marshall  County 

Mason  County   , 

McDowell  County , 

Me'cef  Count. 

Mineral  County    , 

Mingc  County    _J 

Monroe  County 

Mc'rgan  County  _ 

Nicholas  County _ 

Otno  County       _ 

Perxlleton  County , 

Pleasants  County 

Pocahontas  County 

Preslon  County 

Putnam  County 

Raleigh  County  ..      , 

RanOoiDh  County   .. 

Ritch,e  County 

Roane  County .. 

Summers  County  ... 

Taylor  County      

Tucker  County 

Tyler  County    

Upshur  County 

Balance  ot-Wayne  Counly 


Webster  County 

Wabel  County      .. 

Wi-I  County 

Wood  County  

Wyoming  County.... 


Boone  County, 

Braxton  County, 

Brooke  County 

Cabell  County  less  Hunting- 
ton City 

Calhoun  County. 

Clay  County 

Ooddnoge  County 

Fayette  County, 

Gilmer  County 

Grant  County 

Greenbrier  County. 

Hampshire  County. 

Hancock  County. 

Hardy  County 

Hamson  County. 

Huntington  Oty  m  CatMtl 
County 

Wayne  County 

Jackson  County. 

Kanawha  County  less 
Charleston  City. 

Lewis  County, 

Lmcdn  County 

Logan  County 

Marion  County 

Marshall  County. 

Mason  County 

McDowell  County. 

Mercer  County. 

Mineral  County, 

Mingo  County 

Monroe  County. 

Morgan  County. 

NKholas  County, 

Ohio  County 

Pendleton  County. 

Pleasants  County 

Pocahontas  County 

P'eston  County 

Putnam  County. 

Raleigh  County 

RanOoiph  County. 

Ritchie  County. 

Roane  County 

Summers  County. 

Taylor  County- 
Tucker  County 

Tyler  County. 

Upshur  County 

Wayne  County  lass  Hunting- 
ton City 

Webster  County. 

Wetzel  County 

Wirt  County. 

Wood  County. 

Wyoming  County. 


Wtoconaln 
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Ashland  County 

BaytioW  County 

Buffalo  County 
Burnett  County 
Balance  of  Calumet  Cotaity. 

Balance  of  Chippewa  County 


Clark  County    ... 

Columbia  County „.. 

Crawford  County _ 

Dooge  Coun'y _.. 

Door  County 

Douglas  County „ 

Floi6rv:9  County 

Fond  tju  i»c  County., 

Forest  Counly  

Grant  County   

Green  Bay  City _. 


Green  Lake  County,. 

Iowa  County     

Iron  County 

Jackson  C«unty 

Jar>esville  City  .,.__.„. 


Jefferson  Counly ._ 

Juneau  County  , 


Ashland  County. 

BayfieW  County, 

Buffalo  County, 

Burnett  County 

CalutTwt  Crxjnty  less  Apple- 
Ion  City 

Chippewa  County  less  Eau 
Claire  City 

Ctark  County 

Cokimbia  Counly. 

Crawford  Counly. 

Dodge  County 

Door  County 

Douglas  County. 

Fkjrence  County 

Fond  du  Lac  County 

Forest  County 

Grant  County 

Green  Bay  City  in  Brown 
County 

Green  Lake  County 

Iowa  County 

Iron  County 

Jackson  County 

Janosville  City  m  Rock 
County 

Jefferson  County. 

Juneau  County 


Labor  Surplus  Areas  Eligible  for  Federal 
Procurement  Preference  From  Oct.  i. 
1984  Through  Sept.  30,  1985— Continued 

Elig«M  labor  surpkja  araas  Cml  lunadutiona  included 


Kenosha  Ctty „.. 

Kewaunee  Courtly ... 

LirKOin  County  

Manitowoc  County 

Marathon  Counly 

Mannetie  County      . 
Marquette  County    . 
Menominee  County 
Milwaukee  City 


Monore  County 

Oconto  County ..,..._ „.„ 

Oneida  County  ..I 

Balance        of        Outagama 
County 

Pepin  County 

Polk  County   

Price  County _.„ 

Racine  Cay 


Balance  o(  Racma  County 


Richland  County 

Balance  of  Bock  County , 


Rusk  County 

Sauk  County 

Sawyer  County „,.. 

Taylor  County   

Trempealeau  County.. 

Vernon  County __„ 

Vilas  County  

Waslibum  County  

Washington  County 
Waukesha  City 


Waupaca  County ... 
Waushara  County .. 


Kenosha    City    m    Kenosha 

County 
Kewaunee  County 
Lincoln  Counly. 
Manitowoc  County, 
Marathon  County. 
Marinette  County. 
Marquette  Counly 
Menominee  Counly, 
Milwaukee  City  in  Mitwaukea 

County 
Monroe  County. 
Oconto  County 
Oneida  County 
Outagamie   Counly   less   Ap- 

pleton  City, 
Pepin  County, 
Polk  County, 
Price  County 
Hacine      Crty      in      Racine 

County, 
Racine   County   less   Racine 

City. 
RK;hlana  County, 
Rock  County  less  JanesviHe 

City 
Rusk  County 
Sauk  County, 
Sawyer  County 
Taylor  County 
Trempealeau  County, 
Vernon  County, 
Vilas  County 
Washburn  County 
Washington  County, 
Waukesha  Oty  in  Waukesha 

County 
Waupaca  County 
Waushara  County 


Wyoming 


Lincoln  County Lincoln  County 

-  ^ 
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BILLING  CODC  4S10-3O-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 
Humanities.  .\FAH. 
ACTION:  Notice  of  meeting. 


SUMMARY:  f>ursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-46,1.  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
will  be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20506. 
DATE:  October  9.  1984. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
Bicentennial  Conferences  applications, 
submitted  to  the  Office  of  the 
Bicentennial,  for  projects  beginning  after 
January  2, 1985. 

The  proposed  meeting  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation  and  recommendation  on 
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applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  priviledged  or  confidential; 
(2)  information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15, 1978,  I  have  determined  that 
this  meeting  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4).  (6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  ].  McCleary.  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities.  Washington.  D.C.  20506.  or 
call  (202)  786-0322. 
Stephen  [.  McClear>', 
Adx-isory  Committee  Management  Officer. 

|FR  Dor  »4-:SS5-'  Filed  9-2S-84:  8:45  urn) 
BILLING  CODE  7S3e-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation 
action:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Pub.  L.  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 
FOP  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs.  National 
Science  Foundation,  Washington,  D.C. 
20550.  Telephone  (202)  357-7934 

SUPPLEMENTARY  INFORMATION:  On 
August  13. 1984  (49  FR  32288),  the 
National  Science  Foundation  published 
a  notice  in  the  Federal  Register  of  a 
permit  application  received.  On 


September  17,  1984  a  permit  was  issued 
to:  Alfred  F.  Giddings. 

Charies  E.  Myers. 

Permit  Office.  Division  of  Polar  Programs. 

\n  Doc  84-25467  Filed  9-25-«4:  8:45  am| 
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Directorate  for  Science  and 
Engineering  Education  (SEE);  Revised 
List  Of  States  Electing  Review  of  SEE 
Programs  Eligible  for  Review  Under 
E.O.  12372 

SUMMARY:  This  notice  identifies  those 
states  that  have  notified  the  NSF.  as  of 
August  31. 1984,  that  they  have  elected 
to  review  the  programs  of  the 
Foundation's  Directorate  for  Science 
and  Engineering  Education  that  are 
eligible  for  review  under  E.O.  12372 
(  "Intergovernmental  Review  of  Federal 
Programs").  These  programs  are 
described  at  Federal  Catalog  of 
Domestic  Assistance  No.  47.063.  All 
activities  under  that  number  are  eligible 
for  state  review  except  the  following: 
Research  in  Teaching  and  Learning; 
Presidential  Awards  for  Excellence  in 
Science  and  Mathematics  Teaching;  and 
^Studies  and  Analysis.  The  following  list 
supersedes  the  one  published  in  the 
Federal  Register  on  December  7, 1983  (48 
FR  54915). 

Nine  states  have  been  added  to  the 
list  of  reviewing  states  effective  October 
1.  1984.  They  are:  California,  Hawaii, 
Maine,  Massachusetts,  Missouri,  North 
Dakota,  Ohio,  Pennsylvania,  and  U.S. 
Virgin  Islands.  Proposals  from  these 
states  received  by  the  NSF  on  or  after 
October  1.  1984,  must  have  been 
submitted  to  the  state's  single  point  of 
contact  (SPOC)  before  submission  to  the 
NSF.  (Proposals  from  all  other  listed 
states  are  already  required  to  have  been 
submitted  to  the  state's  SPOC.) 

Several  changes  have  been  made  to 
the  names  and  telephone  numbers  of 
states'  SPOCs.  The  following  list  is 
believed  correct  as  of  August  31, 1984 
EFFECTIVE  DATE:  This  list  of  states  and 
identifications  of  slates'  single  points  of 
contact  in  this  notice  supersedes  the  list 
contained  in  the  notice  published 
December  7. 1983  ("Notice  of 
Clarification  on  SEE  Programs  Eligible 
for  Review  under  E.O.  12372;  and  States 
Electing  Review").  This  notice  does  not 
affect  the  eligibility  of  the  programs  set 
forth  in  that  notice  for  review  under  E.O 
12372. 

This  notice  is  effective  for  all 
proposals  submitted  to  eligible  SEE 
programs  that  are  received  by  the  NSF 
on  or  after  October  1, 1984. 
FOR  FUTHER  INFORMATION  CONTACr 
Questions  relating  to  NSF's 


implementation  of  E.O.  12372  should  be 
directed  to  the  NSF  Intergovernmental 
Review  Officer  at  (202)  357-7880.  This  is 
not  a  toll-free  number. 

ChariM  H.  Hen. 

General  Counsel. 
September  14. 1984. 

States  Electing  To  Review  Eligible  NSF 
Science  and  Engineering  Education  Activities 
(as  of  Aug.  31. 1984) 

CALIFORNIA:  OfTice  of  Planning  and 
Research.  1400  Tenth  Street.  Sacramento. 
CA  95814.  (916)  445-0282 

CONNECTICUT:  Intergovernmental  Review. 
Coordinator.  Comprehensive  Planning 
Divisions,  Office  of  Policy  and 
Management,  80  Washington  Street. 
Hartford.  CT  06106-4459.  (203)  566-4296 

DELAWARE:  Francine  Booth.  Executive 
Department.  Thomas  Collins  Building. 
Dover.  DE  19903,  (302)  736-4204 

HAWAII:  Mr.  Kent  M.  Keith.  Director. 
Department  of  Planning  and.  Economic 
Development.  P.O.  Box  2359.  Honolulu.  HI 
96804.  (808)  548-3085,  (For  information 
contact:  Hawaii  State  Clearinghouse.  (SOB) 

548-3085] 
I.NDIANA:  Ms.  Susan  J.  Kennell,  State  Budget 
.Ajjency.  212  State  House,  Indianapolis,  IN 
46204.  (317)  232-5604 
KENTUCKY:  Kentucky  Slate  Clearinghouse. 
2nd  Floor.  Capital  Plaza  Tower,  Frankfort, 
KY  40601,  (502)  564-2382 
LOUISIANA:  Michael  j.  Jefferson,  Assistant 
Secretary,  Department  of  Urban  and. 
Community  Affairs.  Office  of  State 

Clearinghouse.  P.O.  Box  44455.  Capitol 

Station.  Baton  Rouge.  LA  70804.  (504)  925- 

3722 
MAINE:  State  Planning  Office. 

Intergovernmental  Review  FVocess.  State 

House  Station  38.  Augusta.  ME  04333.  (207) 

289-3261 
MASSACHUSETTS:  Executive  Office  of 

Communities,  and  Development.  100 

Cambridge  Street,  Room  1401,  Boston.  MA 

02202.  (617)  727-3264 
MICHIGAN:  Carol  Hoffman.  Director,  Office 

of  Business  and  Community,  Development. 

Michigan  Department  of  Commerce,  P.O. 

Box  30004.  Lansing.  Ml  48909.  |517)  378- 

8363 
MISSOURI:  Missouri  Federal  Assistance. 

Clearinghouse.  Office  of  Administration. 

Division  of  Budget  and  Planning.  Room  129 

Capitol  Building,  Jefferson  City.  MO  65102. 

(314)  751-4834  or  751-2345 
NEBRASKA:  Policy  Research  Office.  P  O  Box 

94601.  Room  1321.  State  Capitol,  Lincoln. 

NE  68509.  (402)  471-2414 
NEVADA:  Ms  Linda  A  Ryan,  Director, 

Office  of  Community  Services.  Capitol 

Complex.  Carson  City,  NV  89710,  (702)  885- 

4420 
NEW  HAMPSHIRE:  Mr  David  G  Scott, 

Director,  New  Hampshire  Office  of  State 

Planning,  Z^  Beacon  Street,  Concord,  NH 

03301,  (603)  271-2155 
NEW  JERSEY:  Mr  Barry  Skokowski, 

Director,  Division  of  Local  Government 

Services,  Department  of  Community 

Affairs.  CN  803.  363  West  Street  Trenton. 

NJ  08625.  (609)  292-6613,  (Correspondence 
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and  questions:  Nelson  S.  Silver.  State 
Review,  address  as  above;  (609)  292-6613] 

NEW  MEXICO:  Mr.  Peter  P.  Pence.  Director. 
Department  of  Finance  and, 
Administration.  State  of  New  Mexico.  515 
Caspar.  Santa  Fe,  NM  87503.  (505)  827-3885 

NEW  YORK:  New  York  State  Clearinghouse. 
Division  of  the  Budget.  Slate  Capitol. 
Albany.  NY  12224,  (518)  47+-ia05.  [NOTE: 
NY  will  start  review  of  eligible  DSEE 
programs  9/30/84. 

NORTH  DAKOTA:  Office  of 
Intergovernmental.  Assistance.  Office  of 
Management  and  Budget  14th  Floor— State 
Capital,  Bismarck.  ND  58505,  (701)  224-2094 

OHIO:  State  Clearinghouse.  Office  of  Budget 
and  Management.  30  East  Broad  Street. 
39th  Floor.  Columbus,  OH  43215.  (614)  466- 
0699.  [For  information  contrat:  Leonard  E. 
Roberts.  Deputy  Dir.j 

OKLAHOMA;  Office  of  Federal  Assistance, 
Management  4545  North  Lincoln 
Boulevard,  Oklahoma  City.  OK  73105,  (404) 
52&-8200 

PENNSYLVANIA;  Pennsylvania  International 
Council.  P.O.  Box  1288.  Harrisbui^.  PA 
17108,  Attention:  Chedes  CriEfitha 
Executive  Director  (717)  783-3700 

SOUTH  CAROLINA  Danny  L  Cromer,  Grant 
Service.  Office  of  the  Governor.  1205 
Pendleton  Street.  Room  477.  Columbia,  SC 
29201,  (803)  758-2417 

SOUTH  DAKOTA:  Jeff  Stroup  Commisaioner 
of  the  Bureau  of  International  Relations 
Second  Floor,  Capitol  Building  Pierre.  SD 
57501.  (605)  773-3661 

TENNESSEE:  Sarah  Lee  W.  Terry.  Director. 
Grant  Review  Program,  Tennessee  State 
Planning  Offic".  1800  James  K.  Polk 
Building.  505  Deaderick  Street,  Nashville, 
TN  37219.  (615)  741-1676. 

VERMONT:  State  Planning  Office,  PaviUon 
Office  Building.  109  State  Street, 
Montpelier.  VT  05602,  (802)  828-3326 

VIRGINIA;  Robert  H.  Kirby,  Intergovernment 
Review  Officer,  Department  of  Planning 
and  Budget,  Post  Office  Box  1422. 
Richmond.  VA  23211.  (804)  786-1921 

WASHINGTON:  Washington  Planning  and 
Community  Affairs  North  and  Columbia 
Building,  Olympia,  WA  98504  (206)  753- 
2200 

WISCONSIN:  Secretary  Doris  J.  Hanson 
Wisconsin  Department  of  Adrainistration. 
101  South  Webster  Street— GEF  2  Madison, 
WI  53702.  (608)266-1212 

WYOMING:  Wyoming  State  Clearinghouse. 
Stale  Planning  Coordinator's  Offiue. 
Capitol  Building.  Cheyenne,  WY  82002 
(307)  777-7574 

DISTRICT  OF  COLUMBL^;  Pauline 
Schneider.  Director  Office  of 
Intergovernmental  Relations.  Room  41b. 
District  Building.  Washington.  D.C.  20004 

(202) 727-6265 

US.  VIRGIN  ISLANDS:  Federal  Programs 
Office.  Office  of  the  Governor,  The  Virgin 
Islands  of  the  United  States,  Charlotte 
Amalie,  St.  Thomas,  VI  00801,  (809)  724- 
0001 

NORTHERN  MARINA  Islands:  Planning  and 
Budget  Office.  Office  of  the  Governor. 
Saipan.  CM  96950 

|FK  Doc.  84-25488  Fii««i  »-JS-«4:  8:«S  am) 
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Oirvcterato  for  Scimrtific, 
Technological,  and  International 
Affairs  (STIA):  Revised  List  of  States 
Electing  Review  of  STIA  Programs 
Eligible  for  Review  Under  E.0. 12372 

summary:  This  notice  identifies  those 
states  that  have  notified  the  NSF,  as  of 
August  31,  1984,  that  they  elect  to  review 
the  Intergovernmental  Science  and 
Technology  Program  (Federal  Catalog  of 
Domestic  Assistance  No.  47.036)  of  the 
Foundation's  Division  of  Research 
Initiation  and  Improvement  in  the 
Directorate  for  Scientific,  Technological, 
and  Intematiooal  AJTairs  under  E.O. 
12372  ("Intergovernmental  Review  of 
Federal  Programs").  The  Foundation 
designated  that  program  as  eligible  for 
review  in  a  notice  ("Programs  Eligible 
for  Inclusion  under  E.O.  12372"] 
published  in  the  Federal  Register  on 
June  24, 1983  (48  FR  29366). 

Seven  states  have  been  added  to  the 
list  of  reviewing  states  effective  October 
1. 1984.  They  are:  Alabama.  California, 
Hawaii.  Maine.  Massachusetts.  Ohio, 
Pennsylvania,  and  U.S.  Virgin  Islands. 
Proposals  from  these  states  received  by 
the  NSF  on  or  after  October  1, 1984, 
must  have  been  submitted  to  the  state's 
single  point  of  contact  (SPOC)  before 
submission  to  the  NSF,  (Proposals  from 
all  other  listed  states  are  already 
required  to  have  been  submitted  the 
state's  SPOC.) 

Several  changes  have  been  made  to 
the  names  and  telephone  numbers  of 
states'  SPOCs.  The  following  list  is 
believed  correct  as  of  August  31, 1984. 

EFFECTIVE  DATE  This  notice  is  effective 
for  all  proposals  submitted  to  eligible 
STIA  programs  that  are  received  by  the 
NSF  on  or  after  October  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  relating  to  NSF's 
implementation  of  E.O.  12372  should  be 
directed  to  the  NSF  Intergovernmental 
Review  Officer  at  (202)  357-7880.  This  is 
not  a  toll-free  number. 
Charies  H.  Herz. 
General  Counenl. 
September  14, 1984. 

SUtes  Electing  To  Review  NSF 
Intergovernmental  Science  and  Technology 
Program  (as  of  Aug.  31, 1984) 

ALABAMA;  Mrs.  Donna  J.  Snowden.  SPOC, 
Alabama  State  Clearinghouse,  Alabama 
Department  of  Economic  and  Community 
Affairs  3485  Norman  Bridge  Road,  Post 
Office  Box  293a  Montgomery.  AL  36105- 
0939 

ARIZONA:  Office  of  Economic  Planning  and 
Development.  State  of  Arizona,  Jo 
Stephens,  Director,  Local  Government 
Assistance  ATTN:  Arizona  State 
Clearinghouse  1700  W.  Washington  Street, 
Room  205.  Phoenix.  AZ  85007.  (602)  25&- 
5004 


ARKANSAS:  Slate  Clearinghouse.  Office  of 

Intergovernmental  Services.  Department  of 

finance  and  Administration.  P.O.  Box  3278. 

Little  Rock,  AR  72203,  (501)  371-2311 
CALIFORNIA:  Office  of  Planning  and 

Research,  1400  Tenth  Street.  Sacramento, 

CA  95814.  (916)  445-0282 
CONNECTICUT:  Gary  E.  King,  Under 

Secretary.  Comprehensive  Planning 

Division,  Office  of  Policy  and  Management, 

80  Washington  Street,  Hartford,  CT  06106- 

4459,  (203)  566-^298 
DELAWARE:  Executive  Department,  Thomas 

Collins  Building,  Dover,  DE  10903,  ATTN: 

Franchine  booth,  (302)  736-4104 
FLORIDA;  Ron  Fahs,  Executive  Office  of  the 

Governor,  Office  of  Planning  and 

Budgeting,  The  Capitol,  Tallahassee,  FL 

32301  (904)  488-8114 
GEORGIA:  ChariesH.  Badger,  Administrator, 

Georgia  State  Clearinghouse.  270 

Washington  Street  S.W.,  Atlanta.  GA 

30334,  (404)  656-3855 
HAWAII:  Mr,  Kent  M.  Keith.  Director, 

Department  of  Planning  and  Economic 

Development,  P.O.  Box  2359,  Honolulu,  MI 

98804  (8081  348-3085 
ILUNOIS;  Tom  Berkshire.  Office  of  the 

Governor,  State  of  Illinois,  Springfield,  IL 

62706,  (217)  782-8639 
INDIANA:  Ms.  Susan  J,  Kennell,  State  Budget 

Agency.  212  State  House,  Indianapolis.  IN 

46204,  (317)  232-5604 
KENTUCKY:  Kentucky  State  Clearinghouse. 

2nd  Floor,  Capital  Plaza  Tower,  Frankfort, 

KY  40601,  (502)  564-2382 
LOUISIANA:  Michael  J.  Jefferson.  Assistant 

Secretary,  Department  of  Urban  and 

Community  Affairs,  Office  of  State 

Clearinghouse.  P.O.  Box  44455.  Capitol 

Station,  Baton  Rouge,  LA  70804.  (504)  925- 

3722 
MAINE;  State  Planning  Office, 

Intergovernmental  Review  Process,  State 

House  Station  *38.  Augusta,  ME  04333, 

(207)  289-3261 
MARYLAND;  Guy  W.  Hager,  Director, 

Maryland  State  Clearinghouse,  for 

Intergovernmental  Assistance,  Department 

of  State  Planning,  301  West  Preston  Street, 

Baltimore.  MD  21201-2366,  (301)  383-7875 
MASSACHUSETTS:  Executive  Office  of 

Communities,  and  Development.  100 

Cambridge  Street,  Room  1401,  Boston.  MA 

02202,  (617)  727-3264 
MICHIGAN;  Carol  Hoffman,  Director,  Office 

of  Business  and  Community,  Development 

Michigan  Department  of  Commerce,  P.O. 

Box  30004.  Lansing.  MI  48909,  (517)  376- 

8363 
MISSOURI:  Missouri  Federal  Assistance, 

Clearinghouse,  Office  of  Administration. 

Division  of  Budget  and  Planning,  Room  129, 

Capitol  Building,  Jefferson  City,  MO  85102 
MONTANA:  Agens  Fipperraan. 

Intergoverrunental  Review,  Clearinghouse. 

c/o  Office  of  the  Lieutenant  Governor. 

Capitol  Station,  Helena,  MT  59620,  (406) 

444-5522 
NEBRASKA;  Policy  Research  Office,  P.O.  Box 

94601,  Room  1321,  State  Capitol.  Lincoln. 

NE  68509,  (402)  471-2414 
NEVADA;  Ms.  Linda  A.  Ryan.  Director, 

Office  of  Community  Services,  Capitol 
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Complex.  Carson  City,  NV  89710,  {7021  88&- 
4420 

Nota. — Correspondence  and  questions 
concerning  this  state's  E.0. 12372  process 
should  be  directed  to:  John  Walker, 
Clearinghouse  Coordinator,  |702)  885-4420. 
NEW  HAMPSHIRE;  Mr  David  G.  Scott. 
Director,  New  Hampshire  Office  of  State 
Planning,  2'/<e  Beacon  Street,  Concord.  NH 
03301, (603)  271-2155 
NEW  JERSEY:  Mr.  Barry  Skokowski, 
Director.  Division  of  Loc.il  Government 
Services,  Departroen!  of  Community 
Affairs,  CN  8m.  363  West  Street,  Trenton. 
NJ  08625.  (609)  292-6613 

[Correspondence  and  questions  should  be 
directed  to:  Nelson  S.  Silver.  State  Review 
Process,  ad  Iresr  as  above;  (6C9)  292-0803) 
NEW  MF..XICO;  Mr.  Peter  P  Pence.  DL-ector, 
Department  of  Finance  and  Administration, 
Slate  of  New  Mexico.  515  Don  Caspar, 
Santa  Fe,  NM  87503,  (5051  827-3885 
NEW  YORK:  Director  of  the  Budget.  New 
York  State 

[Note:  Correspondence  and  questions  to: 
New  York  State  Cleanngliouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  NY  12224, 
(518)  474-1605] 

NORTH  CAROUNA:  Mrs.  Chrys  Baggelt, 
Director.  State  Clearinghouse,  Department 
of  Administration,  116  West  Jones  Street, 
Raleigh,  NC  27611,  (919)  733-4131 

OHIO:  Leonard  E  Roberts.  Deputy  Director, 
State  Clearinghouse.  Office  of  Budget 
Management.  30  East  Broad  Street,  39th 
Floor.  Columbus,  OH  43215,  (614)  466-0699 

OKLAHOMA:  Olfice  of  Federal  Assistance, 
Management,  4545  North  Lincoln 
Boulevard,  Oklahoma  City.  OK  73105.  (405) 
528-8200 

OREGON:  Intergovernmental  Relations 
Divisions.  State  Cleannghouse.  Executive 
Building,  155  Cottage  Street,  N"E.,  Salem, 
OR  97310.  (503)  373-1998 

PE\NSYLVANL\:  Pennsylvania 
Intergovernmental  Council.  P.O  Box  1288, 
Harrisburg,  PA  17108,  Attention:  Charles 
Griffiths,  Executive  Director.  (717)  763-3700 

SOUTH  CAROUNA:  Danny  L  Gromer.  Grant 
Services.  Office  of  the  Governor.  1205 
Pendleton  Street,  Room  477,  Columbia.  SC 
29201.  (803)  758-2417 

SOUTH  DAKOTA:  Jeff  Stroup.  Commissioner 
of  the  Bureau  of  Intergovernmental 
Relations  Second  Floor.  Capitol  Buildirs 
Pierre.  SD  57501.  (605)  77^3661 

TENNESSEE:  Tennessee  State  Planning 
Office.  1800  James  K.  Polk  Building,  505 
Deadenck  Street.  Nashville,  TN  372:9,  (615) 
741-1676 

TEXAS:  Bob  McPherson.  State  Planning 
Director.  Office  of  the  Governor.  Austin. 
TX  78711,  (512)  475-6156 

VERMONT:  State  Planning  Office,  Pavilion 
Office  Building,  109  State  Street 
Montpelier,  VT  05802,  (802)  828-3326 

VIRGINL\:  Robert  H.  Kirby, 

Intergovernmental  Review  Officer. 
Department  of  Planning  and  Budget,  Post 
Office  Box  1422,  Richmond,  VA  23211.  (804) 
786-1921 

WASHINGTON:  Washington  Plar.;.ing  and 
Community  Affairs  Agency,  North  and 
Columbia  Building.  Olympia.  WA  98604. 
(206)  753-2200 


WEST  VIRGINIA:  Mr.  Fred  Cutllp,  Director. 

Community  Development  Division. 

Governor's  Office  of  Economic  and 

Community  Development.  Building  *8, 

Room  553.  Charleston.  WV  25305,  (304) 

348-4010 
WISCONSIN;  Secretary  Doris  J.  Hanson. 

Wisconsin  Department  of  Administration. 

101  South  Webster  Street— GEF  2  Madison. 

WI  53702  (608)  266-1212 
WYOMING:  Wyoming  State  Clearinghouse, 

State  Planning  Coordinator's  Office, 

Capitol  Building.  Cheyenne.  WY  82002, 

(307) 777-7574 
DISTRICT  OF  COLUMBIA;  Pauline 

Schneider,  Director,  Office  of 

Intergovemmentdl  Relations,  Room  416. 

District  Building.  Washington,  D.Q  20004, 

(202) 727-6265 
U.S.  VIRGIN  ISLANDS:  Federal  Programs 

Office.  Office  of  the  Governor,  The  Virgin 

Islands,  of  the  United  States.  Charlotte 

Amalie,  St.  Thomas,  VI.  00801  (809)  724- 

79CI0 
NORTHERN  MARIANA  ISLANDS  Planning 

and  Budget  Office.  Office  of  the  Governor. 

Saipan,  CM  96950 

|FR  Ooc.  84-25486  Piled  8-25-84;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Combined  Subcommittees 
on  Reliability  and  Probabilistic 
Assessment/Limerick  Units  1  and  2; 
Meeting 

The  ACRS  Sabcomruitlees  on 
Reliability  and  Probabilistic 
Assessment/Limerick  Units  1  and  2  will 
hold  a  combined  meeting  on  October  9 
and  10, 1984, 1717  H  Street,  NW. 
Washington,  DC. 

The  mppting  will  be  for  the  most  part 
open  to  public  attendance.  However,  a 
portion  of  the  meeting  will  be  closed  to 
discuss  proprietaiy  information  relating 
to  the  Limerick  risk  assessment  and 
matters  relating  to  the  details  of  the 
Sc(  uritv  I'l.in  for  the  Limttrick 
Generating  Station. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday.  October  9.  1984,  Room  1046— 

1:00 p.m.  until  the  concivsion  of 

business 
Wednesday,  October  10.  1984,  Room 

1046 — 8:30  a.m.  until  the  conclusion  of 

business 

The  Subcommittees  will  continue  their 
review  of  the  probabilistic  risk 
assessment  for  the  Limerick  plant  and 
review  the  Philadelphia  Electric 
Company's  application  for  a  license  to 
operate  the  Li.mcrick  Generating  Station. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 


Chairman;  written  statements  wiM  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  pennitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  intitial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Philadelphia 
Electric  Company,  the  NRC  Staff,  their 
consultants,  and  other  invited  persons 
regarding  this  review. 

Further  information  about  topics  to  be 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Richard  Savio  (telephone  202/634-3267) 
between  8  15  a.m.  and  5:00  p.m.,  Edt. 
Persons  plarming  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  September  21.  1984. 

Morton  W.  Libarkin, 

.Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc  84-2S&30  Filed  9-26-S4  8  4J  an] 
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[Docket  No.  50-294] 
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Michigan  State  University;  Renewal  of 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  5  to  Facility 
Operating  License  No.  R-114  for 
Michigan  State  University  (the  licensee] 
which  renews  the  hcense  for  operation 
of  the  training  and  research  reactor 
located  in  East  Lansing.  Michigan.  The 
facility  is  a  non-power  reactor  that  has 
been  operating  m  the  non-pulsing  mode 
at  power  levels  not  in  excess  of  250 
kilowatts  (thermal).  The  renewed 
Operating  License  No.  R-114  will  expire 
on  February  15, 1998.  , 


37878 


Federal  Register  /  Vol.  49.  No.  166  /  Wednesday.  September  26.  1984  /  Notices 


The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commissions  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  jn  10  CFR  Chapter  I. 
Those  Hndings  are  set  forth  in  the 
license  amendment.  Opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
proposed  issuance  of  this  renewal  in  the 
Federal  Register  on  December  20, 1977 
at  42  FR  63829.  No  request  for  a  hearing 
or  petition  for  leave  to  intervene  was 
filed  following  notice  of  the  proposed 
action. 

The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREG-1084) 
for  the  renewal  of  Facility  Operating 
License  No.  R-114  and  has,  based  on 
that  report,  concluded  that  the  facility 
can  continue  to  be  operated  by  the 
licensee  without  endangering  the  health 
and  safety  of  the  public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment  for  the 
renewal  of  Facility  Operating  License 
No.  R-114  and  has  concluded  that  this 
action  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment.  The  Notice  of  Finding  of 
No  Significant  Environmental  Impact 
was  published  in  the  Federal  Register  on 
September  14, 1984  at  49  FR  36180. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  19, 1977. 
as  supplemented.  (2)  the  Finding  of  No 
Significant  Environmental  Impact,  (3) 
Amendment  No.  5  to  License  R-114.  (4) 
the  Commission's  related  Safety 
Evaluation  Report  (NUREG-1084),  and 
(5)  Environmental  Assessment.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington 
DC.  20555. 

Copies  of  NUREG-1084  may  be 
purchased  by  calling  (301)  492-9530  or 
by  writing  to  the  Publication  Services 
Section.  Division  of  Technical 
Information  and  Document  Control.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  or  purchased 
from  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

Dated  at  Bethesda,  Maryland,  this  19th  day 
of  Septemt)€r  1984. 

For  the  Nuclear  Regulatory  Commission. 
Cecil  O.  Thomas. 

Chief.  Standardize  tion  and  Special  Projects 
Branch.  Division  of  Licensing. 

int  Doc  a4-2S531  FiM  9-2S-M.  8,45  .m] 
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Regulatory  Guide;  Issuance, 
Availability    | 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Regulatory  Guide  3.54,  "Spent  Fuel 
Heat  Generation  in  an  Independent 
Spent  Fuel  Storage  Installation," 
presents  a  method  acceptable  to  the 
NRC  staff  for  calculating  conservative 
values  of  heat  generation  rates  for  use 
as  design  input  for  an  independent  spent 
fuel  storage  installation. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission,  US.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Copies  of  active 
guides  may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
specific  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555, 
Attention:  Publications  Sales  Manager. 
(5U.S.C.  552(a))i 

Dated  at  Silver  Spring,  Maryland  this  19th 
day  of  September  1984. 

For  the  .Nuclear  Regulatory  Commission. 
Rol>ert  B.  Minogue, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

|FR  Doc  S4-2S528  Filed  9-2&-a4;  g:«l 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Forms  Under  0MB 
Review 


agency:  Overseas  Private  Investment 
Corporation. 


action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  information  collection  requests 
to  0MB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized  below. 
DATE:  Comments  must  be  received 
within  14  calendar  days  of  this  notice.  If 
you  anticipate  commenting  on  the  form 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Submitting 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Copies  of  the  subject  form  and 
the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer 

L.  Jacqueline  Brent,  Office  of 
Personnel  and  Administration,  Overseas 
Private  Investment  Corporation,  Suite 
405, 1129  Twentieth  Street,  NW., 
Washington,  D.C.  20527;  Telephone  (202) 
653-2818. 

OMB  Reviewer 

Francine  Picoult,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC.  20503;  Telephone  (202)  395-7231. 

Summary  of  Form  Under  Review 

Type  of  Request:  Revision 

Title:  Application  for  Political  Risk 

Investment  Insurance 
Form  No.:  OPlC-52 
Frequency  of  Use:  275  per  annum 
Type  of  Respondent  U.S.  investor 
Standard  Industrial  Classification    * 

Codes:  All 
Description  of  Affected  Public:  U.S. 

companies  investing  overseas 
Number  of  Responses:  275 
Reporting  Hours:  500 
Federal  Cost:  $10,000 
A  uthority  for  Information  Collection: 

Section  234(a)  of  the  Foreign 

Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses) 

Pursuant  to  OPIC's  statute,  OPIC  must 
screen  each  applicant  for  investment 
insurance  in  order  to  determine  the 
eligibility  of  the  investor,  assess  the 
political  risks  of  the  project,  and 
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calculate  the  economic  and  development 
effects  of  the  project  in  the  host  country 
and  in  the  U.S.  The  OPIC  Form  52 
enables  OPIC  to  collect  this  information 
in  order  to  carry  out  Congress'  mandate 
to  manage  the  program  prudently  and  to 
assure  that  no  project  is  supported 
which  has  a  significant  adverse  effect  on 
U.S.  employment. 

Dated:  September  17.  1984. 
Leo  H.  Phillips.  Jr., 

Office  of  the  Genera/  Counsel 

|FK  Doc  »♦- 25465  Filed  »-25-M.  ««  iim| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  21335;  File  No.  600-5] 

Full  Registration  as  a  Clearing  Agency; 
Boston  Stock  Exchange  Clearing 
Corp.;  Order 

September  20,  1964. 

I.  Introduction  and  Summary 

This  Order  concerns  Boston  Stock 
E.xchange  Clearing  Corporations 
(  "BSECC")  application  for  registration 
as  a  clearmg  asency  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act").'  On  Decembers  1975,  the 
Commission  granted  BSECC  registration 
as  a  clearing  agency  for  a  period  of 
eighteen  m.onttis  and  instituted 
proceedings  to  determine  whether  to 
grant  or  deny  BSECC  full  registration  as 
a  clearing  agency  under  the  Act.'' 
Subsequently,  the  Commission  extended 
BSECC's  temporary  registration  on  a 
number  of  occasions,  with  the  most 
recent  extension  to  expire  on  September 
30,  1984.3  During  the  past  several  years, 
BSECC  significantly  altered  its 
operations.  Because  of  these  operational 
changes,  BSECC  requested  an  extension 
of  its  temporary  registration  in  order  to 
revise  its  rules,  by-laws  and  procedures. 
That  revision  is  now  substantially 
complete  and  the  Commission  has 
reviewed  BSECC's  updated  by-laws, 
rules  and  procedures. 

The  Commission  monitored  BSECC 
carefully  and  extensively  over  the  past 
few  years  as  it  altered  its  operations 
and  procedures.  The  Commission  also 
conducted  a  comprehensive  review  of 
BSECC's  revised  rules,  by-laws, 
procedures  and  amended  Form  CA-1  to 
ensure  that  BSECC's  rules  and 


'  See  Sections  17A|a)(2)  and  19(a)  of  the  Act  (15 
L'.S.C.  78q-l(a)(2|  and  78s|a))  and  Ruie  I'/ALi- 
Hc)(l)  (17  CFR240.17Ab2-l|i;)[lI) '.hereunder. 

'  See  Securitiet  Exchange  Act  Release  No  11875 
(Nov  26  1975).  40  FR  55910  (DfC  2.  ISr'?) 

'  See  SecuntiM  Exchanf^e  Act  Release  No  20222 
(SepL  23.  1983).  46  FR  46187  (Oct.  S.  19S3). 


procedures  substantially  satisfy  the  Act 
and  ;he  Division  of  Market  Regulation's 
(the  "Division  ')  Standards  for 
Registration  as  a  Clearing  Agency  (the 
"Standards").*  During  the  Commission's 
review  of  BSECC's  registration 
application,  BSECC  requested 
exemption  from  three  of  the  Standards: 
(1)  The  internal  accounting  control 
report;  (2)  the  fair  representation 
standard;  and  |3)  one  aspect  of  the 
clearing  fund  contribution  requirement. 
As  discussed  below,  the  Commission 
is  granting  BSECC's  exemption  requests 
subject  to  certain  undertakings.  On  the 
basis  of  its  review  of  BSECC  s 
application,  rules,  by-laws  and 
procedures,  the  Commission  believes 
that  BSECC  substantially  satisfies  the 
requirements  of  the  Act  and  the 
Standards.  Accordingly,  the  Commission 
is  approving  BSECC's  application  for  full 
registration  as  a  cleanng  agency,  subject 
to  certain  undertakings  noU  J  below. 

II.  Discussion 

1.  BSECC's  Services 

BSECC  offers  its  members  a  variety  of 
trade  comparison,  clearance,  settlement 
and  limited  depository  services,  must  of 
which  rely  on  the  services  of  ttie 
National  Securities  Clearing 
Corporation  ("NSCC")  and  the 
Depository  Trust  Company  (  "DTC").  For 
BSECC  members  that  are  NSCC 
members.  BSECC  collects  trade  data 
regarding  trades  executed  on  the  BSE 
floor  and  transmits  that  dala  to  .NSCC 
for  processing.  Fur  BSECC  members  that 
ere  not  NSCC  or  DTC  members.  BSECC 
provides  access  to  NSCC  and  DTC 
through  BSECC  sponsored  accounts.  As 
part  of  this  sponsorship,  BSECC 
guarantees  member  trades  and  collects 
and  pays  members'  daily  settlement 
obligations  at  NSCC  and  DTC.  BSFX:C 
also  provides  a  variety  of  services  for 
member  BSE  specialists  In  addition  to 
transmitting  trade  data  to  .NSCC,  BSECC 
offers  related  clearance  and  settlement 
services  to  BSE  specialists,  guarantees 
their  settling  trades  and  provides  those 
members  with  daily  clearance  and 
settlement  reports.  BSECC  also  offers 
member  BSE  specialists  financing 
services  to  meet  their  daily  settlemer.t 
cbligaticins.  BSECC  offers  institutional 
me.-nbers  access  to  DTCs  Institutional 
Delivery  System  and  collects  and  pays 
membtrs'  daily  DTC  settlement 
obligations.  Finally,  BSRCC  provides 
institutional  members  safeguarding  and 
settlement  services  for  non-DTC  eligible 
securities. 


2.  The  Internal  Accounting  Control 
Rpport 

The  Standards  require  a  clearing 
agency  to  "furnish  annually  to 
participants  an  opinion  report  prepared 
by  its  independent  pubiic  accountant 
based  on  a  study  and  evaluation  of  the 
clearing  ag«?ncy's  system  of  internal 
accounting  control  for  the  period  since 
the  last  such  report."  *  The  scope  of  the 
study  and  evaluation  covers  all  clearing 
agency  acti'/ities  performed  for 
participants,  particularly  trade 
recording,  transaction  processing  and 
depository  services."  The  scope  of  the 
study,  moreover.  mu»(  be  sufficient  to 
provide  reasonable  assurance  that  any 
material  weakness  existing  during  the 
period  since  the  last  report  would  be 
discovered.  The  accountant's  report 
mast  describe  any  matenal  weakness 
discovered  and  any  corrective  action 
taken  or  proposed  to  be  taken.'' 

BSECC  requested  a  one  year  phase-in 
period  to  impiement  the  annual  for-the- 
period  requirement  BSECC  proposed 
that  for  fiscal  1985,  it  will  obtain  an 
opinion  from  its  independent  accountant 
respecting  BSECC's  internal  controls  for 
a  period  of  three  months.  Thereafter. 
BSECC  proposed  to  comply  with  the 
Standards  regarding  an  annual  for-lhe- 
period  internal  accounting  control 
report. 

The  Commission  is  granting  BSECC's 
request  for  a  one  year  exemption  to 
implement  the  anoual  for-the-penod 
requirement.  BSECC  has  undergone 
signiHcant  changes  over  the  last  several 
years.  As  a  result  of  those  changes,  DTC 
now  performs  virtually  all  the 
depository  functions  previously 
performed  by  the  New  England 
Depository  Trust  Company  ("NESDTC") 
and  NSCC  performs  much  of  the 
securities  transaction  processing  for 
BSECC.  Therefore,  as  a  practical  matter, 
much  of  BSECC's  activity  is  subject  to 
review  by  NSCC's  and  DTCs  auditors, 
incidentally,  as  part  of  their  work. 
BSECC  has  also  taken  a  number  of  steps 
to  strengthen  its  internal  accounting 
control  system  including  establishing  an 
internal  audit  department  and  an  audit 
committee,  Accordingly,  the 
Commission  believes  BSECC  and  its 
independent  accountant  could  benefit 
from  additional  time  to  implement  a  full 
annual-period  review  of.  and  report  on, 
BSECC's  system  of  infernal  accounting 


*  Sie  Secfitm  17AfbM311AKII  of  ttw  Act.  15  U.S  C 
"8<}-l(b|(.'1)lA)-ll|  Secunties  Exchange  Act  Reieasp 
No  UeOO  (June  17  1980).  46  FR  41920  (June  23, 19a0| 
("Standards  Release"). 


'  See  Standards  Release.  45  FR  s!  41925. 

*  Secuhbas  Exchange  Ad  Release  No  19744  (May 
y.  1963),  4*  FR  Ziaaa  (May  13.  19831  Excluded  from 
the  scope  of  the  study  and  evaluation,  however. 
would  be  clearing  agency  corporate  functions  such 
86  peyroll  acconnnng. 

■"  See  Standaitis  Release.  45  FR  at  41928  for  a 
discussion  of  lt»e  definition  of  "material  weakness." 
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control.  In  the  interim.  BSECC  will 
obtain  a  three  month  period  report 
similar  in  scope  to  DTC's  three  month 
period  report  previously  approved  by 
the  Commission. 

3.  Fair  Representation 

Section  17A(b)(3)(C)  of  the  Act 
requires  that  the  clearing  agency 
provide  shareholders  and  participants  a 
meaningful  opportunity  to  be 
represented  in  the  selection  of  the  board 
of  directors  and  the  administration  of 
the  clearing  agency's  affairs.  Although 
the  Standards  describe  several  methods 
by  which  a  clearing  agency  may  comply 
with  the  fair  representation  standard, 
the  Standards  emphasize  that  each 
clearing  agency's  procedures  must  be 
evaluated  on  a  case-by-case  basis."  The 
Commission,  however,  believes  that,  at 
a  minimum,  fair  representation  requires 
th.il  the  entity  responsible  for 
nominating  individuals  to  the  clearing 
agency's  board  of  directors  should  be 
obligated  to  nominate  directors  with  a 
\.  lew  toward  assuring  fair  representation 
of  the  interest  of  shareholders  and  a 
cross-section  of  the  member 
community.' 

BSECC's  Board  of  Directors  is 
composed  of  the  five  members  of  BSE's 
Executive  Committee,  three  of  which  are 
BSECC  members.  To  ensure  fair 
representation  of  the  clearing  member 
community.  BSECC  has  agreed  to  amend 
its  by-laws  to  ensure  that  a  majority  of 
BSECC's  directors  will  be  BSECC 
members.  Moreover.  BSECC's 
nominating  committee  will  have  an 
obligation  to  solicit  names  for  possible 
nomination  from  all  segments  of  the 
BSECC  member  community  and  to 
select  BSECC  directors  with  a  view 
toward  assuring  fair  representation  of  a 
cross-section  of  BSECC  members. 

The  Commission  believes  that 
BSECC's  proposal  is  sufficient  to  assure 
the  fair  representation  of  BSECC 
members.  Moreover,  nearly  all  BSECC 
members  are  BSE  members,  and. 
therefore,  by  virtue  of  their  BSE 
membership,  they  can  participate  in  the 
selection  process.'" 


"  S^cunlies  Exchange  Act  No  200221  (Septf-mber 
23  1983.  4a  FR  45167  (October  3,  1983)  (Full 
Rpjjislralion  Order). 

•  Sep  Standards  Release  45  FR  41923. 

'"  The  Commission  approved  a  somewhat  similar 
nomination  and  selection  process  involving  the 
Philadelphia  Stock  Exchange  CPhlx  )  and  the  Stock 
Cleanng  Corporation  of  Philadelphia  CSCCP'). 
whereby  Phlx's  nominating  committee,  in  effect, 
selected  SCOP'S  Board  of  Directors.  Likewise,  Phlx  5 
nominating  committee  was  obligated  "to  make 
nominations  with  a  view  toward  assunng  fair 
representation  of  the  interest  of  shareholders  and  of 
a  cross-sechon  of  the  community  of  participants." 
See  Full  Regislralion  Order.  48  FR  at  45174. 


4  Collecting  Additional  Clearing  Fund 
Contributions 

The  Standards  require  a  clearing 
agency's  clearing  fund  to  be  composed 
of  contributions  based  on  a  formula, 
applicable  to  all  users,  that  assesses  the 
risk  to  the  clearing  agency  arising  from 
each  member's  use  of  clearing  agency 
services."  The  Standards  contemplate 
that  member  clearing  fund  contributions 
would  include  two  components:  a 
minimum  contribution  and  additional 
contributions,  if  necessary,  that  reflect 
the  particular  risks  associated  with  each 
member's  use  of  the  clearing  agency's 
services.  The  Standards  emphasized  the 
second  component  because  each 
member's  contribution  to  the  clearing 
fund  represents  one  of  the  clearing 
agency's  primary  protections  against 
financial  loss  in  the  event  of  that 
member's  insolvency. 

BSECC  requested  an  exemption  from 
the  mandatory  collection  of  additional 
clearing  fund  contributions.  Although 
BSECC  requires  each  member  to 
contribute  S6.000  to  BSECC's  clearing 
fund  and  calculates  additional  clearing 
fund  contributions  using  such  a  formula, 
BSECC  does  not  collect  those  additional 
clearing  fund  contributions  from 
members  that  may  have  some  additional 
obligation.  BSECC  believes  that  the 
S6.000  contribution  requirement  is 
adequate  to  cover  current  member  risks 
because  member  activity  levels  are  such 
that  collecting  additional  clearing  fund 
contributions  would  contribute  few 
additional  monies  to  the  clearing  fund.'^ 
Nonetheless,  because  member  activity 
levels  can  change.  BSECC  has  agreed  to 
monitor,  on  a  monthly  basis,  both 
member  activity  levels  and  related 
clearing  agency  risks  and  to  collect 
additional  contributions  if  warranted. 

Particularly  in  light  of  the  reduced 
scope  of  BSECC's  clearing  agency 
activities,  the  Commission  believes  this 
alternative  is  adequate  under  the  Act 
and  is  granting  BSECC  an  exemption 
from  this  Standard.  First,  BSECC's  rules 
authorize  BSECC  to  collect  from 
members  additional  clearing  fund 
contribution  and,  if  necessary,  to  obtain 
further  assurances  to  protect  it  from  the 
risk  of  a  member's  insolvency.  Even 
more  crucial  to  the  Commission's 
consideration  is  the  assurance  that 
BSECC  will  review,  regularly  and 
continuously,  member  clearing  fund 
contributions  and,  if  warranted,  collect 
additional  contributions. 


III.  Conclusion 

Based  on  the  foregoing,  the 
Commission  believes  that  BSECC  has 
substantially  satisfied  the  requirements 
of  the  Act  and  the  Standards  for 
registration  as  a  clearing  agency  and 
should  be  granted  full  registration 
subject  to  the  limitations,  undertakings, 
exemptions  and  other  qualifications 
outlined  above. 

It  is  therefore  ordered,  pursuant  to 
Sections  17A(a)(2)  and  19(a)  of  the  Act 
and  Rule  17Ab2-l(c)(2)  thereunder,  that 
BSECC  is  granted  full  registration  as  a 
clearing  agency. 

By  the  Commission. 
Shirley  E.  HoUis, 

Acting  Secretary. 

\VR  Doc  84-25494  Filed  S-25-84:  8:45  8m| 
BILLING  CODE  M1(M>1-M 


' '  See  Standardi  Release.  45  FR  41929. 

"  TheSe.OOO  minimum  cleanr\g  fund  contribution 
IS  comparable  to  the  minimum  set  at  other  clearing 
agencies. 


(Release  No.  23428;  70-70131 

The  Connecticut  Light  &  Power  Co; 
Proposal  To  Enter  Into 
Reimbursement  Agreement  Providing 
For  Letters  of  Credit;  Exception  From 
Competitive  Bidding 

September  20,  1904. 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street, 
Berlin,  Connecticut,  06037,  a  wholly 
owned  subsidiary  of  Northeast  Utilities, 
a  registered  holding  company,  has  filed 
a  proposal  pursuant  to  Sections  6(a)  and 
7  of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act")  and  Rule  50(a)f5) 
thereunder. 

CI.&P  has  a  4.05985%  joint  ownership 
in  the  Seabrook  nuclear  generating 
project.  ("Seabrook  Project").  On  May 
14, 1984,  CL&P  and  the  other  joint 
owners  of  the  Seabrook  Project 
("Seabrook  Participants")  adopted  a 
resolution  (  "Resolution")  which,  among 
other  things,  required  each  of  the 
Seabrook  Participants  to  provide  to  each 
other  a  plan  for  financing  its  ownership 
share  of  the  cost  of  completing  Seabrook 
Unit  I  and  for  seeking  any  necessary 
approvals  and  consents.  The  Resolution 
also  required  that  each  Participant's 
plan  provide  assurance  acceptable  to 
other  Seabrook  Participants  that 
financing  of  the  portion  of  the  assumed 
completion  cost  of  the  Seabrook 
Participant  submitting  the  plan  will  be 
available.  On  June  23, 1984,  the 
Seabrook  Participants  determined  that 
the  financing  plan  of  each  of  the 
Seabrook  Participants,  including  CL&P, 
was  acceptable. 

CL&P  proposes  to  enter  into  two 
separate  reimbursement  agreements 
("Reimbursement  Agreements"),  one 
with  Chemical  Bank  and  the  other  with 
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Manufacturers  Hanover  Trust  Company 
("Banks").  Each  Reimbursement 
Agreement  will  provide  for  the  Bank  to 
issue  its  irrevocable  standby  letter  of 
credit  ("Letters  of  Credit")  for  the 
account  of  CL&P,  naming  as  beneficiary 
the  disbursing  agent  or  another  entity 
acting  for  the  Seabrook  Participants. 
The  Letters  of  Credit  to  be  provided  by 
the  Banks  will  cover  the  entire  presently 
estimated  maximum  amount  of  CL&P's 
obligation  with  respect  to  Seabrook  Unit 
1.  Based  on  the  estimated  maximum 
cash  cost  of  $1.3  billion  to  complete  the 
construction  of  Seabrook  Unit  1.  CL&P's 
4.05985%  share  would  be  a  maximum  of 
S52.778  million.  The  amount  of  the  Letter 
of  Credit  to  be  issued  by  Chemical  Bank 
would  be  S25  million,  and  the  amount  of 
the  Letter  of  Credit  to  be  issued  by 
Manufacturers  Hanover  Trust  Company 
would  be  $27,778  million.  Seabrook  Unit 
I  expenditures  by  CL&P  before  the  date 
of  is.suance  of  the  Letters  of  Credit  will 
reduce  the  initial  aggregate  amount  of 
the  Letters  of  Credit  on  a  dollar-for- 
dollar  basis.  After  the  issuance,  the 
amounts  of  the  Letters  of  Credit  will 
decrease  each  month  by  the  amount  of 
CL&P's  payment  that  month  of  its  share 
of  Unit  1  construction  costs.  The  Letters 
of  Credit  would  be  effective  from  the 
date  of  issuance  (expected  to  be 
approximately  December  31, 1984)  until 
October  1,  1987,  or  until  the  aggregate 
amount  covered  by  the  Letters  of  Credit 
has  been  paid  by  CL&P  and  verified  by 
the  disbursing  agent  for  the  Seabrook 
Participants,  or  until  Seabrook  Unit  1  is 
completed  or  cancelled  as  verified  by 
the  disbursing  agent,  whichever  occurs 
first.  The  Letters  of  Credit  could  be 
cancelled  if  the  first  mortgage  bonds  of 
CL&P  should  be  assigned  a  rating  of  A- 
or  above  from  both  Moody's  and 
Standard  &  Poor's.  The  Letters  of  Credit 
will  not  be  cancellable  due  to  material 
adverse  changes,  including  any  changes 
to  the  expected  date  or  forecasted  cost 
of  completing  Seabrook  Unit  1. 

Each  Letter  of  Credit  will  provide  that 
if  the  disbursing  agent  gives  the  issuing 
Bank  a  statement  to  the  effect  that  CL&P 
has  failed  to  pay  all  or  a  portion  of  the 
construction  payments  billed  to  CL&P 
for  Seabrook  Unit  1,  and  if  the  other 
conditions  contained  in  the  Letters  of 
Credit  are  satisfied,  then  on  the  demand 
of  the  disbursing  agent  the  Banks  will 
make  the  appropriate  current  payments 
into  the  disbursing  agent's  account  or 
will  immediately  escrow  to  the  account 
of  the  disbursing  agent  the  entire 
remaining  face  value  of  the  Letters  of 
Credit  at  that  time  and  charge  CL&P  for 
a  corresponding  loan  ("Loan"). 

The  Reimbursement  Agreements  will 
provide  that  CL&P  will  repay  the 


amounts  of  any  Loans  within  90  days 
after  the  date  on  which  such  Loans  are 
made,  together  with  interest  at  the 
Banks'  respective  prime  rates.  If  any 
Loans  are  not  repaid  when  due,  the 
interest  rate  on  all  amounts  remaining 
unpaid  will  be  increased  to  a  rate  two 
percentage  points  above  the  Banks' 
respective  prime  rates.  For  undertaking 
to  issue  the  Letters  of  Credit,  the  Banks 
will  be  entitled  to  be  paid  commissions 
at  the  rates  of  .50%  per  annum  (in  the 
case  of  Chemical  Bank)  and  .65%  per 
annum  (in  the  case  of  Manufacturers 
Hanover  Trust  Company)  of  the  initial 
amounts  of  the  respective  Letters  of 
Credit  from  September  15, 1984  until  the 
date  of  issuance  of  the  Letters  of  Credit. 
From  and  after  the  issuance  of  the 
Letters  of  Credit,  the  Banks  will  be 
entitled  to  be  paid  commissions  at  the 
rates  specified  above,  calculated  on  the 
basis  of  the  average  daily  amount 
available  to  be  paid  under  the 
respective  Letters  of  Credit.  CL&P  will 
also  agree  to  pay  the  Banks  for  their 
reasonable  costs  and  expenses  with 
respect  to  the  Letters  of  Credit. 

CL&P  requests  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  (b)  and  (c)  pursuant  to  Rule 
50(a)(5)  stating  that  the  nature  of  the 
obligations  makes  competitive  bidding 
inappropriate. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  October  15, 1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  and/or  law  that  are 
disputed.  A  person  who  so  requests  will 
be  notifed  of  any  hearing,  if  ordered, 
and  will  receive  a  copy  of  any  notice  or 
order  issued  in  this  matter.  After  said 
date,  the  proposal,  as  filed  or  as  it  may 
be  amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 
authority. 

Shirley  E.  HolUs, 
Acting  Secretary 

|FR  Ooc  l»^2$493  Filed  0-2S-64:  8.4S  am] 
WLUNO  COOC  M10-01-M 


[RcleaM  Na  21336;  Fito  No.  600-19] 

New  England  SacuritiM  Oeposttory 
Trust  Co^  Ord«r  Granting  Request  for 
Withdrawal  artd  Termination  as  a 
Clearing  Agency 

September  20, 1964. 

I.  Introduction 

This  Order  concerns  the  withdrawal 
and  termination  of  the  New  England 
Securities  Depository  Trust  Company's 
( "NESDTC")  temporary  registration  as  a 
clearing  agency  under  the  Securities 
Exchange  Act  of  1934  (the  "Act").'  On 
September  24, 1976,  the  Commission 
granted  NESDTC  registration  as  a 
clearing  agency  for  a  period  of  eighteen 
months  and  instituted  proceedings  to 
determine  whether  to  grant  or  deny 
.N'ESDTC  full  registration  as  clearing 
agency.'  Subsequently,  the  Commission, 
by  Order,  extended  NESDTC's 
temporary  registration  on  a  number  of 
occasions,  with  the  most  recent 
extension  to  expire  on  September  30, 
1984.'  On  December  1, 1982,  NESDTC 
ceased  to  do  business  as  a  clearing 
agency.  Subsequently,  NESDTC 
requested  the  cancellation  of  its 
temporary  registration  and  withdrawal 
of  its  application  for  full  registration 
pursuant  to  Section  19(a)(3)  of  the  Act. 
The  Commission  has  reviewed  the 
nature  and  extent  of  NESDTC's  residual 
activities  and  Uabilities  and  has 
obtained  from  BSE  what  it  believes  are 
the  necessary  assurances  to  protect  any 
rights  and  obligations  NTSDTC  may 
have  relative  to  its  participants. 

II.  Discussion 

N'ESDTC  no  longer  performs  any 
services  and  has  no  participants, 
officers,  employees,  accounts  with 
banks  or  other  clearing  agencies,  or 
securities  or  dividend  activities.  The 
depository  functions  previously 
performed  by  NESDTC  are  performed 
by  the  Depository  Trust  Company 
("DTC")  and  the  Boston  Stock  Exchange 
Clearing  Corporation  ("BSECC"). 
NESDTC's  sister  cleanng  corporation. 
Virtually  all  certificates  held  at  NESDTC 
have  been  transferred  to  DTC.  A  few 


'See  Section!  17A(a)(2)  and  19(a|of  the  Act  (15 
use  78q-l(a)(2)  and  78»(8n  and  Rule  17Ad2- 
llc)(l)  (17  CFR  2«.17Ab2-l(Cl(l))  thereunder 

•  Proceeding!  regarding  NESDTCi  registration  as 
a  clearing  agency  were  Inatituted  on  |une  23. 1977 

•  Securitiei  Exchange  Act  Releate  No.  20222 
(Sepi  23. 1963).  48  FR  45167  (Oct.  3. 1963)  NESDTC 
consented  to  an  exteniion  of  iti  temporary 
registration  to  afford  the  Commission  time  lo  review 
the  nature  and  extent  of  residual  activities  and 
liabilities,  if  any.  and  to  determine  whether 
additional  steps  or  undertakings  must  be  made  by 
NESDTC  or  the  Boston  Stock  Exchange.  Inc  (BSE") 
heiort  granting  deregistration. 
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remaining  non-depository  eligible 
securities  have  been  transferred  to 
BSECC,  which  will  perform  depository 
functions  for  those  securities. 

N'ESDTC's  assets  were  transferred  to 
Boston  Stock  Exchanj^e  Research.  Inc. 
CBSER")  and  NESDTCs  clearing  fund 
was  transferred  to  BSECC  BSER  is  a 
wholly-owned  subsidiary  of  BSE  that 
researches,  resolves  and  pays  claims 
against  NESDTC.  Since  1982  BSER  has 
researched  and  resolved  over  150  stock 
dividend  claims,  100  bond  interest 
claims  and  900  cash  dividend  claims 
totalling  over  $727,000.  As  of  July  31. 
1984.  BSER  had  available  $500,843  to 
pay  outstanding  claims  against 
NESDTC. 

BSE  has  agreed  to  guarantee  any 
remaining  NESDTC  liabilities  (after 
BSER  exhausts  NESDTCs  assets),  up  to 
$312,992.35.  The  Commission  believes 
that  BSE's  limited  guarantee  is  sufficient 
because  all  significant  claims  against 
NESDTC  have  been  resolved  and 
remaining  claims  are  relatively 
insubstantial  There  are  currently 
outstanding  6  stock  dividend  claims 
totalling  $40,000  and  46  cash  dividend 
claims  totalling  $7,200.  BSE  has 
undertaken  that  for  at  least  five  years 
after  December  1, 1982  (the  date 
NESDTC  ceases  to  perform  depository 
functions).  BSER  will  continue  to 
research  and  pay  valid  claims  against 
NESDTC  up  to  the  extent  of  NESDTCs 
remaining  assets  at  BSER  and  BSE's 
guarantee. 

Section  19(a)(3)  of  the  Act  provides  in 
part  that  a  self-regulatory  organization 
may  "withdraw  from  registration  by 
filing  a  written  notice  of  withdrawal 
with  the  Commission."  Section  19(a)(3) 
also  provides  that  if  the  Commission 
finds  that  any  self-regulatory 
organization  is  no  longer  in  existence  or 
has  ceased  to  do  business  in  the 
capacity  specified  in  its  application  for 
registration,  "the  Conunission.  by  order, 
shall  cancel  its  registration."  Based 
upon  the  undertakings  discussed  in  this 
Order  and  the  representations  made  by 
BSE,  the  Conunission  has  determined 
that  granting  NESDTCs  request  for 
withdrawal  from  registration  as  a 
clearing  agency  would  be  consistent 
with  the  requirements  of  the  Act.  The 
Commission  further  finds  that  NESDTC 
has  ceased  to  do  business  in  the 
capacity  specified  in  its  registration 
application  and  accordingly  has 
determined  to  cancel  its  temporary 
registration,  effective  September  30. 
1984. 


The  Conunission  believes,  however, 
that  it  would  be  appropriate  to  require 
NESDTC,  BSE  and  BSER  to  retain  and. 
at  the  Commission's  request,  produce 
certain  records  that  registered  clearing 
agencies  must  maintain  under  Rule  17a- 
1  (a)  and  (b) »  Specifically,  the 
Commission  believes  that  BSE  and 
BSER  should  maintain  records 
necessary  to  research  claims  concerning 
participants'  past  securities  transactions 
and  positions  at  NESDTC.  In  this  regard, 
BSE  and  BSER.  through  BSE's  counsel, 
have  undertaken  to  maintain  and  make 
available  for  Commission  inspection 
NESDTCs  records  for  at  least  five  years 
after  NESDTC  ceased  doing  business  as 
a  clearing  agency.  As  noted  above.  BSE 
and  BSER  have  also  undertaken  to 
continue  researching,  resolving  and 
paying  claims  against  NESDTC  to  the 
extent  of  .VESDTC's  remaining  assets 
and  BSE  8  limited  guarantee. 

III.  Conclusion 

On  the  basis  of  the  foregoing  facts  and 
representations  it  is  ordered  that: 

(1)  Effective  September  30,  1984 
NESDTCs  request  for  withdrawal  from 
registration  be  granted  and  its 
registration  as  a  clearing  agency  be 
cancelled;  and 

NESDTC,  through  BSE  and  BSER. 
shall  maintain  records  necessary  to 
research  future  claims  regarding 
participants'  past  securities  transactions 
and  positions  for  at  least  five  years  after 
NESDTC  ceased  to  do  business  and  are 
to  provide  those  records,  upon  request, 
to  the  Commission  during  that  period  of 
time. 

By  the  Commission. 
Shiriey  E.  HoUis, 

Acting  Secretary. 
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IReleaM  No.  21334;  File  No.  SR-CSE-84-2] 

Setf-R«gulatory  Organizations; 
Cinclmtatl  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change 

Septemtier  2fX  1984. 

The  Cincinnati  Stock  Exchange,  209 
Dixie  Terminal  Building,  Cincinnati, 
Ohio.  45202.  submitted  on  luly  10, 1984 
copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
amend  Article  II,  Section  5.2  of  the  CSE 
constitution  to  increase  the  maximum 
number  of  Proprietary  Memberships 
from  75  to  200.  The  Exchange  also 
proposes  to  amend  Article  II,  Section 


10.1  to  set  the  annual  membership 
meeting  on  the  fourth  Thursday  in  April. 
In  addition,  the  Exchange,  pursuant  to 
Amendment  No.  1  submitted  on  July  20, 
1984,  would  change  Section  3.2  of 
Article  VI  to  require  that  the  Chairman 
appoint  the  Nominating  Committee  for 
the  Board  of  Trustees  not  less  than  30 
nor  more  than  90  days  prior  to  the 
annual  membership  meeting  and  that 
such  members'  terms  would  be  one  year. 
In  addition,  the  CSE  rule  proposal  would 
amend  Article  11,  Section  10.4  to  permit 
Access  Participants  to  vote,  but  only  in 
the  election  of  any  proposed  trustee  who 
is  an  Access  Participant  or  a  partner, 
officer  or  director  thereof,  and  Article  V, 
Section  I  to  limit  to  two  the  number  of 
trustees  who  are  .Access  Participants. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
21223,  August  9, 1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  32821.  August  16,  1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Reguiatior  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 

Acting  Secretary. 
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[File  No.  22-12932] 

Chrysler  Financial  Corp.;  Application 
and  Opportunity  for  Hearing 

Septemt>er  20,  1984. 

Notice  is  hereby  given  that  Chrysler 
Financial  Corporation  (the  "Applicant ") 
has  filed  an  application  under  clause  (ii) 
of  section  310(b)(1)  of  the  Trust 
Indenture  Act  of  1939  (the  "Act")  for  a 
finding  by  the  Commission  that  the 
trusteeships  of  Manufacturers  Hanover 
Trust  Company  ("MHTC")  under  a  1983 
indenture  which  was  qualified  under  the 
Act,  and  two  new  indentures,  which 
have  not  been  qualified  under  the  Act. 
are  not  so  likely  to  involve  a  material 
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conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
MlfTC  from  acting  as  trustee  under  the 
three  indentures. 

Section  310(b)  of  the  Act  provides,  in 
part,  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall  vs^thin 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  section  provides, 
with  certain  exceptions  that  a  trustee  is 
deemed  to  have  a  conflicting  interest  if 
it  is  acting  as  trustee  under  another 
indenture  under  which  any  other 
securities  of  the  same  obligor  are 
outstanding.  However,  pursuant  to 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  or 
indentures  under  which  other  securities 
of  such  obligor  are  outstanding,  if  the 
issuer  shall  have  sustained  the  burden 
of  proving  on  application  to  the 
Commission,  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
the  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
any  of  such  indentures. 

The  Applicant  alleges  that: 

1.  On  November  22. 1983,  the 
Applicant  filed  a  Registration  Statement 
(Registration  No.  2-68008),  covering 
$300,000,000  principal  amount  of  13-1/ 
4%  Notes  Due  1988  (the  "13-1/4% 
Notes"). 

2.  The  13-1/4%  Notes  were  issued 
pursuant  to  an  Indenture,  dated  as  of 
December  15, 1983,  between  MHTC,  as 
Trustee,  and  the  Applicant  (the  "1983 
Indenture"). 

3.  On  January  18, 1984,  the  Applicant 
filed  a  Registration  Statement 
(Registration  No.  2-68931),  covering 
$300,000,000  principal  amount  of 
Medium-Term  Notes  of  varying  interest 
rates  and  dates  of  maturity  (the 
"Medium-Term  Notes"). 

4.  The  Medium-Term  Notes  were 
issued  pursuant  to  an  Indenture,  dated 
as  of  January  15, 1983,  between  MHTC. 
as  Indenture  Trustee,  and  the  Applicant 
(the  "January  1984  Indenture"). 

5.  The  13-1/4%  Notes  and  the  Medium- 
Term  Notes  are  secured  under  the 
Security  Agreement  dated  as  of  May  15, 
1980  among  the  Applicant,  Chrysler 
Credit  Corporation,  Chrysler  Leasing 
Corporation  and  Chrysler  Overseas 
Capital  N.V.,  and  Wilmington  Trust 
Agreement  among  the  same  parties  and 
dated  as  of  the  same  da'e  (in  each  case 


as  amended  by  Agreement  dated  as  of 
August  15, 1983). 

6.  The  Applicant  is  not  in  default  in 
any  respect  under  the  1983  Indenture  or 
the  January  1984  Indenture  or  under  any 
other  existing  Indenture. 

7.  On  June  21.  1984.  the  Applicant  filed 
a  Registration  Statement  (Registration 
No.  2-91782)  covering  the  proposed 
issue  of  $1,500,000,000,  principal  amount 
of  Senior  Debt  Securities,  of  varying 
interest  rates  and  dates  of  maturity  (the 

'Senior  Debt  Securities"). 

8.  The  Senior  Debt  Securities  will  be 
issued  pursuant  to  a  trust  indenture  to 
be  qualified  under  the  Act  between  the 
Applicant  and  an  indenture  trustee.  The 
Applicant  desires  to  appoint  MHTC  as 
indenture  trustee  under  such  mdenture 
(the  "June  1984  Indenture"). 

9.  The  Senior  Debt  Securities  will  be 
secured  under  the  Security  Agreement 
dated  as  of  May  15, 1980  among  the 
Applicant,  Chrysler  Credit  Corporation, 
Chrysler  Leasing  Corporation  and 
Chrysler  Overseas  Capital  N.V..  and 
Wilmington  Trust  Company,  as  trustee, 
and  the  Trust  Agreement  among  the 
same  parties  and  dated  as  of  the  same 
date  (in  each  case  as  amended  by 
Agreement  dated  as  of  August  15, 1983). 

10.  The  13-1/4%  Notes,  the  Medium- 
Term  Notes  and  the  Senior  Debt 
Securities  (assuming  the  January  and 
June  1984  Indenture  are  qualified)  will 
be  identically  secured  and  of  equal  rank. 

11.  Each  Indenture  contains  a  cross- 
default  provision  allowing  the  Trustee, 
MHTC,  to  accelerate  10  days  after 
notice  to  Applicant  of  a  default  and 
acceleration  under  another  indenture  or 
agreement. 

12.  Pursuant  to  the  Security 
Agreement  dated  as  of  May  15, 1980, 
Wilmington  Trust  Company  as  the 
holder  of  the  collateral  under  each 
Security  Agreement  has  a  trustee's 
obligation  to  treat  all  holders  of  debt 
secured  thereunder  equally  and  ratably 
and  would  dispense  a  pro  rata  portion  of 
the  trust  estate  to  MHTC  as  Trustee 
under  1983  Indenture,  the  January  1984 
Indenture  and  the  June  1984  Indenture. 

13.  The  Applicant  is  filing  this 
application  pursuant  to  secton 
310{b)(l)(ii)ofthe  Actfora 
determination  that  the  trusteeships 
under  the  1983  Indenture  (which  has 
been  qualified  under  the  Act),  the  June 
1984  Indenture  (which  application  is 
currently  pending.  File  No.  22-13164), 
and  the  January  1984  Indenture  are  not 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  MHTC  from 
acting  as  Indenture  Trustee  under  one  of 
such  Indentures. 


Accordingly,  in  the  opinion  of  the 
Applicant,  the  trusteeships  of  MHTC 
under  the  1983  Indenture,  the  June  1984 
Indenture  and  the  January  1984 
Indenture  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  that  MHTC 
be  disqualified  from  acting  as  trustee 
under  one  of  such  Indentures. 

The  Applicant  waives  notices  of 
hearing  and  waives  hearing  and  waives 
any  and  all  rights  to  specific  procedures 
under  the  Rules  of  Practice  of  the 
Commission  with  respect  to  the 
application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  the  Public 
References  Room,  450  Fifth  Street.  NW., 
Washington,  D.C. 

Notice  is  further  given  that  any 
interested  persons  may.  not  later  than 
October  15, 1984,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  of 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Shirley  E.  Hollis,  Acting  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  At  any  time 
after  said  date,  the  Commission  may 
issue  an  order  granting  the  application, 
upon  such  terms  and  conditions  as  the 
Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  unless  a 
hearing  is  ordered  by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  Hollis.  I 

Acting  Secretary.  ' 
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[Rl«  No.  22-13164] 

Chrysler  Rnancial  Corp^  Application 
and  Opportunity  for  Hearing 

September  20, 1964. 

Notice  is  hereby  given  that  Chrysler 
Financial  Corporation  (the  "Applicant") 
has  filed  an  application  under  clause  (ii) 
of  section  310(b)(1)  of  the  Trust 
Indenture  Act  of  1939  (the  "Act")  for  a 
finding  by  the  Commission  that  the 
trusteeships  of  Manufacturers  Hanover 
Trust  Company  ("MHTC")  under  a  1983 
indenture  which  was  qualified  under  the 
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Act,  and  two  new  indentures  which 
have  not  been  qualified  under  the  Act. 
are  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
MHTC  from  acting  as  trustee  under  the 
three  indentures. 

Section  310(b)  of  the  Act  provides,  in 
part,  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  section  provides, 
with  certain  exceptions,  that  a  trustee  is 
deemed  to  have  a  conflicting  interest  if 
it  is  acting  as  trustee  under  another 
indenture  under  which  any  other 
securities  of  the  same  obligor  are 
outstanding.  However,  pursuant  to 
clause  (ii)  of  subsection  (1).  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  or     ' 
indentures  under  which  other  securities 
of  such  obligor  are  outstanding,  if  the 
issuer  shall  have  sustained  the  burden 
of  proving  on  application  to  the 
Commission,  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
the  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
any  of  such  indentures. 

The  Applicant  alleges  that: 

1.  On  November  22. 1983,  the 
Applicant  filed  a  Registration  Statement 
(Registration  No.  2-88008),  covering 
$300,000,000  principal  amount  of  13V4% 
Notes  Due  1988  (the  •'13V4%  Notes"). 

2.  The  13y4%  Notes  were  issued 
pursuant  to  an  Indenture,  dated  as  of 
December  15, 1983.  between  MHTC,  as 
Trustee,  and  the  Applicant  (the  "1983 
Indenture"). 

3.  On  January  18. 1984,  the  Applicant 
filed  a  Registration  Statement 
(Registration  No.  2-88931).  covering 
$300,000,000  principal  amount  of 
Medium-Term  Notes  of  varying  interest 
rates  and  dates  of  maturity  (the 
"Medium-Terra  Notes"). 

4.  The  Medium-Term  Notes  were 
issued  pursuant  to  an  Indenture,  dated 
as  of  January  15. 1983.  between  MHTC. 
as  Indenture  Trustee,  and  the  Applicant 
(the  "January  1984  Indenture"). 

5.  The  13V4%  Notes  and  the  Medium- 
Term  Notes  are  secured  under  the 
Security  Agreement  dated  as  of  May  15. 
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1980  among  the  Applicant.  Chrysler 
Credit  Corporation,  Chrysler  Leasing 
Corporation  and  Chrysler  Overseas 
Capital  N.V.,  and  Wilmington  Trust 
Agreement  among  the  same  parties  and 
dated  as  of  the  same  date)  in  each  case 
as  amended  by  Agreement  dated  as  of 
August  15, 1983). 

6.  The  Applicant  is  not  in  default  in 
any  respect  under  the  1983  Indenture  or 
the  January  1984  Indenture  or  under  any 
other  existing  Indenture. 

7.  On  June  21, 1984.  the  Applicant  filed 
a  Registration  Statement  (Registration 
No.  2-91792)  covering  the  proposed 
issue  of  $1,500,000,000  principal  amount 
of  Senior  Debt  Securities,  of  varying 
interest  rates  and  dates  of  maturity  (the 
"Senior  Debt  Securities '). 

8.  The  Senior  Debt  Securities  will  be 
issued  pursuant  to  a  trust  indenture  to 
be  qualified  under  the  Act  between  the 
Applicant  and  an  indenture  trustee.  The 
Apphcant  desires  to  appoint  MHTC  as 
indenture  trustee  under  such  indenture 
(the  'June  1984  Indenture"). 

9.  The  Senior  Debt  Securities  will  be 
secured  under  the  Security  Agreement 
dated  as  of  May  15. 1980  among  the 
Applicant,  Chrysler  Credit  Corporation. 
Chrysler  Leasing  Corporation  and 
Chrysler  Overseas  Capital  N.V..  and 
Wilmington  Trust  Company,  as  trustee, 
and  the  Trust  Agreement  among  the 
same  parties  and  dated  as  of  the  same 
date  (in  each  case  as  amended  by 
Agreement  dated  as  of  August  15, 1983). 

10.  The  13V4%  Notes,  the  Medium- 
Term  Notes  and  the  Senior  Debt 
Securities  (assuming  the  January  and 
June  1984  Indentures  are  qualified)  will 
be  identically  secured  and  of  equal  rank. 

11.  Each  Indenture  contains  a  cross- 
default  provision  allowing  the  Trustee, 
MHTC,  to  accelerate  10  days  after 
notice  to  Applicant  of  a  default  and 
acceleration  under  another  indenture  or 
agreement. 

12.  Pursuant  to  the  Security 
Agreement  dated  as  of  May  15, 1980, 
Wilmington  Trust  Company  as  the 
holder  of  the  ooUateral  under  such 
Security  Agreement  has  a  trustee's 
obligation  to  treat  all  holders  of  debt 
secured  thereunder  equally  and  ratably 
and  would  dispense  a  pro  rata  portion  of 
the  trust  estate  to  MHTC  as  Trustee 
under  1983  Indenture,  the  January  1984 
Indenture  and  the  June  1984  Indenture. 

13.  The  Apphcant  is  filing  this 
application  pursuant  to  section 
310(b)(l)(ii)oftheActfora 
determination  that  the  trusteeships 
under  the  1983  Indenture  (which  has 
been  qualified  under  the  Act),  the 


January  1964  Indenture  (which 
apphcatfon  is  currently  pendirtg.  File  No, 
22-12932).  and  the  June  1984  Indenture 
are  not  so  likely  to  invoke  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
MHTC  from  acting  as  Indenture  Trustee 
under  one  of  such  Indentures. 

Accor3ingly.  in  the  opinion  of  the 
Applicant,  the  trusteeships  of  MHTC 
under  the  1983  Indenture,  the  January 
1984  Indenture  and  the  June  1984 
Indenture  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  that  MHTC 
be  disqualified  from  acting  as  trustee 
under  one  of  such  Indentures. 

The  Applicant  waives  notice  of 
hearing  and  waives  hearing  and  waives 
any  and  all  rights  to  specific  procedures 
under  the  Rules  of  Practice  of  the 
Commission  with  respect  to  the 
application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  the  Public 
Reference  Room.  450  Fifth  Street.  NW., 
Washington,  D.C. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
October  15, 1984.  request  in  writing  that 
a  hearing  be  held  on  such  matters, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Shirley  E.  Hollis,  Acting 
Secretary.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirley  E.  HoUis, 
A  cling  Secretary. 

(FT)  Ooc  M-2S57S  Pllad  t-O-t*.  a:4S  ami 
WLLNM  COM  M10-01-H 
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[Release  No.  2342S  (70-7019)] 

Eastern  Utilities  Associates  and 
Montaup  Electric  Co.;  Proposals  To 
Enter  Into  Reimbursement  Agreement 
Providing  for  a  Letter  of  Credit 
Secured  by  an  Unconditional  Parent 
Guarantee;  To  Issue  and  Sell  Short- 
Term  Note;  Exception  From 
Competitive  Bidding 

September  20. 1964. 

Montaup  Electric  Company 
("Montaup"),  an  electric  generating 
subsidiary  of  Eastern  Edison  Ck)mpany, 
a  wholly  owned  retail  electric 
subsidiary  of  Eastern  Utilities 
Associates  ("EUA")  a  registered  holding 
company.  P.O.  Box  2333.  Boston.  MA 
02107,  and  EUA  propose  a  transaction 
subject  to  sections  6(a),  7.  9(c)  and  12(b) 
of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act")  and  Rules  45  and" 
50(a)(5)  thereunder. 

EUA  and  Montaup  propose  to  enter 
into  a  Reimbursement  Agreement 
("Agreement")  with  The  Chase 
Manhattan  Bank.  N.A.  ("Chase")  and 
other  banks,  with  Chase  as  agent, 
providing  for  the  issuance  by  Chase  to 
Montaup  of  an  irrevocable  standby 
letter  of  credit  ("letter")  in  an  amount  up 
to  $37.1  million,  naming  as  beneficiary 
the  Seabrook  Project  Disbursing  Agent 
or  other  appropriate  entity  as  may 
develop.  The  purpose  of  this  letter  is  to 
finance  Montaup's  2.9%  ownership  share 
of  the  Seabrook  Project  as  set  forth  in 
the  Agreement  for  Jomt  Ownership, 
Construction  and  Operation  of  New 
Hampshire  Nuclear  Units  dated  May  1, 
1973  ("Seabrook  Agreement").  The 
initial  amount  of  the  letter  will  decrease 
each  month  by  the  amount  of  Montaup's 
payment  of  its  share  of  Unit  1 
construction  costs.  The  letter  will 
authorize  the  beneficiary  to  draw  under 
it  if  Montaup  fails  to  make  in  full  a 
payment  due  under  the  Seabrook 
Agreement.  If  requested  by  the  banks 
following  an  event  of  default,  the 
beneficiary  will  draw  the  full  amount 
remaining  under  the  letter.  This  amount 
will  be  deposited  with  Chase,  as  escrow 
agent,  in  an  escrow  account,  A  drawing 
under  the  letter  will  obligate  Montaup  to 
reimburse  Chase,  plus  interest  of  2% 
over  the  prime  rate,  forthwith,  for  the 
amount  drawn.  Montaup  will  pay  a 
letter  of  credit  fee  of  .50%  per  annum. 
increasing  to  .75%  per  annum  on  the 
earlier  of  December  31,  1984  and  the 
date  the  letter  is  delivered  by  Montaup 
to  the  beneficiary,  calculated  monthly 
on  the  amount  available  to  be  drawn 
under  the  letter.  Various  conditions, 
covenants  and  events  of  default  for  the 
letter  and  the  Agreement  are  described 
in  the  Commitment  Letter  dated  August 
16,  1984.  The  letter  will  terminate  on 


October  1. 1987.  unless  cancelled  earlier 
with  the  consent  of  the  beneficiary. 

The  Agreement  will  require  EUA  to 
unconditionally  guarantee  Montaup's 
obligations  under  such  Agreement.  Upon 
the  occurrence  of  certain  events,  as  set 
forth  in  a  Comnutment  Letter  dated 
August  16. 1984.  EUA  will  be  required  to 
deposit  with  Chase  in  a  cash  collateral 
account  an  amount  equal  to  the 
remaining  amount  available  to  be  drawn 
under  the  letter  of  credit. 

In  the  event  EUA  is  required  to 
deposit  funds  with  Chase  in  a  cash 
collateral  account.  EUA  will  be  required 
to  secure  the  Notes  by  depositing  an 
amount  of  cash  equal  to  the  then 
outstanding  principal  amount  of  the 
Notes.  EUA  requests  authorization  for 
the  temporary  investment  of  such  cash 
in  certain  debt  and  equity  instruments 
as  will  be  approved  by  this  Commission. 

To  enable  EUA  to  deposit  cash  with 
Chase  in  the  cash  collateral  account  and 
to  deposit  cash  as  security  for  the  Notes, 
if  such  deposits  are  required.  EUA 
proposes  to  issue  short-term  notes  to 
banks,  and  to  pay  such  notes  by  the 
issuance  of  renewal  notes  at  any  time 
during  the  period  from  January  1.  1985 
through  October  1,  1987.  The  aggregate 
principal  amount  of  such  short-term 
notes  outstanding  at  any  one  time  will 
not  exceed  the  sum  of  the  amount 
required  at  such  time  to  be  deposited  or 
remain  on  deposit  with  Chase  and  the 
amount  required  at  such  time  to  be 
deposited  or  remain  on  deposit  as 
security  for  the  .Notes.  These  short-term 
notes  either  (i)  will  bear  interest  at  the 
floating  prime  rate  (13%  as  of  September 
n,  1984),  will  have  maximum  maturities 
of  nine  months,  and  will  be  subject  to 
prepayment  at  any  time  without 
premium  or  (ii)  will  bear  interest  at 
available  money  market  rates  (which 
Will  always  be  less  than  the  prime  rate), 
will  have  maximum  maturities  of  sixty 
days,  and  will  not  be  prepayable. 

Sections  10  5. 10.6.  and  10.7  of  EUA's 
note  agreement  ("Note  Agreement")  for 
$22.5  million.  10V4%  Senior  Note-,  due 
March  1,  1999  (as  authorized  in  HC.AR 
No.  20916  dated  February  7.  1979  and 
HCAR  No.  21056  dated  May  22. 1979) 
(".Notes"),  contain  limitations  on  funded 
debt,  guarantees,  and  liens.  The 
transactions  proposed  by  EUA  in  this 
proposal  are  outside  the  limitations  of 
the  Note  Agreement.  However,  the  Note 
Agreement  allows  for  a  waiver  of  those 
limitations  if  EUA  obtains  letters  of 
waiver  and  amendment  from  at  least 
75%  of  the  Note  holders  as  required  by 
section  15  of  the  Note  Agreement.  EUA 
states  that  it  expects  to  obtain  those 
letters. 

Montaup  requests  an  exception  from 
the  competitive  bidding  requirements  of 


Rule  50  pursuant  to  Rule  50(a)(5)  in 
connection  with  the  proposed 
obligations  of  MonUup  and  EUA  arising 
from  the  Agreement  and  letter.  Montaup 

states  that  compliance  with  the 
requirements  in  paragraphs  (b)  and  (c) 
of  Rule  50  is  not  necessary  or 
appropriate  in  the  Public  interest  or  for 
the  protection  of  investors  or  consumers 
to  assure  the  maintenance  of 
competitive  conditions,  the  receipt  of 
adequate  consideration  or  the 
reasonableness  of  any  fees  or 
commissions  to  be  paid. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commissions 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  October  15,  1984,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549, 
and  serve  a  copy  of  the  applicants  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
proposal,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Office  of  Public 
Utility  Regulation,  pursuant  to  delegated 

authority 

Shirley  E.  Hoiiis. 

Acting  Secretary 

IFF  Due  M-2M-8  Filed  9-2i~»4  »:«  «m| 
DIUJNG  COOC  MIO-OI-M 


IRIeNo.  1-69221 

Guilford  MHIs,  Inc.;  Application  To 
Withdraw  From  Listing  and 
Registration 

September  20.  1984. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

A  Commission  notice  dated 
September  12, 1984  specifying  the 
reasons  alleged  for  withdrawal  of  the 
security  from  listing  and  registration  and 
requesting  public  comment  thereon 
inadvertently  indicated  that  such  action 
was  requested  with  respect  to  the 
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Midwest  Stock  Exchange,  rdther  than 
the  Amex. 

For  the  Commission,  by  the  Div  isinn  of 
Mdrket  Regulation.  4)ursuanl  to  delegated 
authority. 

Shirley  E.  HoiUs, 

Acting  Secretary. 

in  tJoc    »4-2S577  hiled  9-;5-«4    8  45  am| 

BILUMG  COOC  ■01(H>1-«I 


IReteas*  No.  21337  (SR-Phlx-84-17)I 

Philadelphia  Stock  Exchange,  Inc.; 
Filing  of  Proposed  Rule  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

September  20,  1984. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19,34  (the 
■•Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  11.  1984, 
the  Philadelphia  Stock  Exchange,  Inc. 
IPhlx"),  1900  Market  Street, 
Philadelphia,  PA.,  19103,  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

Phlx  is  proposing  to  extend  iis  pilot 
program  '  reletting  to  implementation  of 
a  system  for  the  execution,  processing 
and  reporting  of  standard  odd-lot 
market  orders  to  purchase  or  sell  shares 
in  American  Telephone  8<  Telegraph  Co. 
("AT&T")  and  the  equity  shares  created 
as  a  result  of  the  AT&T  divestiture  ^ 
from  Its  scheduled  expiration  date  of 
August  21,  1984  to  February  21,  1985.  In 
Its  original  filing  implementing  the  pilot 
(File  No.  SR-Phlx-«3-19).  Phlx  noted 
that  in  light  of  the  increase  in  odd-lot 
order  volume  anticipated  as  a  result  of 
the  divestiture.  Phlx  whs  implementing 
procedures  to  ensure  maximum  capacHy 
for  odd-lot  order  processing  as  well  as 
to  provide  for  efficient  clearance  and 
settlement  of  these  transactions.  The 
Exchange  has  stated  't  its  filing  that  the 
procedures  detailed  in  its  original  filing 
will  remain  in  effect,  for  the  duration  of 
the  extended  pilot  program. 

Under  the  pilot  program,  no  odd-lot 
differentials  are  charged  on  an  odd-lot 
market  order.  Standard  odd-lot  market 
orders  in  AT&T  and  the  divestiture 


'  The  pilot  p^ogr^m  approved  on  Novemijer  18. 
lOai  IS  described  in  Kile  .\o.  SR-Phlx-8J-19 
(Securities  Exclidnge  Act  Release  No.  20398. 
Ninemlier  IH   19«J  48  FR  53777.  November  29 
138.il 

•■  The.followinji  issues  are  affected  by  the  pilot 
procedures  undeMhe  pilot  program;  American 
Telephone  &  Telegraph  Co  ,  Bell  Atlantic 
Corporation.  BellSouth  Corporation.  NYIMEX 
Corporfllion.  Pacific  Telesis  Group.  Southwestern 
Bell  Corporation  and  VS.  West.  Inc. 


issues  received  prior  to  the  opening  of 
trading  or  after  a  regulatory  trading  halt 
are  executed  at  the  New  York  Stock 
Exchange  ("NYSE")  opening  or  re- 
opening prices  while  standard  odd-lot 
orders  received  after  the  NYSE  opening 
are  executed  at  the  PACE  quote.  After  a 
non-regulatory  halt,  if  the  Exchange 
decides  to  continue  trading,  standard 
odd-lot  market  orders  continue  to  be 
executed  at  the  PACE  quote,  but  if  the 
Exchange  decides  to  halt  trading  and  to 
resume  trading  upon  resumption  of 
trading  on  the  NYSE,  standard  odd-lot 
market  orders  received  after  the  halt 
and  prior  to  the  resumption  of  trading 
are  executed  at  the  reopening  price  on 
the  NYSE. 

In  its  filing  Phlx  states  that  the  pilot 
program  establishes  a  more  efficient 
means  of  pricing  and  that  the  program's 
extension  will  provide  Phlx  with  an 
opportunity  to  further  assess  the  results 
of  the  pilot  pricing  system  under  market 
conditions  before  making  a 
determination  as  to  what  formal 
modifications  are  appropriate  in  this 
area.  According  to  Phlx,  in  providing  for 
efficient  execution,  reporting,  clearance 
and  settlement  of  odd-lot  orders,  the 
proposed  rule  change  is  consistent  with 
sections  n(a)(l)  and  17(A)(1)  of  the  Act 
which  encourage  the  use  of  new  data 
processing  and  communications 
techniques,  creating  the  opportunity  for 
more  efficient  and  effective  market 
operations. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-PHLX-64-17. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  se  f-regulatory  organization. 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  pilot  program  was  scheduled  to 
expire  on  August  21,  1984.  An  extension 
of  the  pilot  program  will  provide  Phlx 
with  the  additional  time  necessary  to 
study  and  evaluate  the  efficiencies 
achieved  by  the  pilot  program  as  well  as 
to  determine  whether  to  submit  a  formal 
codification  of  procedures  under  the 
pilot.  Therefore,  the  Commission 
believes  it  is  appropriate  to  extend  the 
pilot  program  until  February  21,  1985, 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Shirley  E.  Hollis. 
Acting  Secretary. 

IFROoi.  84^2.S.-rtjri|pd9-2,S-*t«:45lim| 
BILLING  CODE  t010-01-4l 


SELECTIVE  SERVICE  SYSTEM 

Matching  Program  To  Identify 
Registration  Violators 

agency:  Selective  Service  System. 
action:  .Notice. 

summary:  Pursuant  to  OMB 
Memorandum  dated  May  11,  1982. 
"Revised  Supplemental  Guidance  for 
Conducting  Matching  Programs ',  the 
Selective  Service  System  publishes  the 
following  information  concerning 
revision  of  the  Selective  Service  System 
Registration  Compliance  Program  for 
computerized  matching  of  individual 
records  maintained  by  the  Selective 
Service  System  against  records  of  other 
federal  and  non-federal  sources.  This 
revision  of  the  report  published  in  49  FR 
7687  (March  1,  1984)  incorporates 
additional  sources  of  records  of 
registration  age  men. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Rnffee.  Management 
Services.  Selective  Service  System, 
Washington.  DC.  20435,  Phone  202-724- 
0872. 
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Dated:  September  20.  1984 
Thomas  K.  Tumage, 

Direc ;,<r,>f .'^elt'cti vp Srn  tp 

Report  Concerning  SSS  Matching 
Program  to  Identify  Registration 
Violators 

Pursuant  to  OMB  Memorandum  dated 
May  11,  1982.  concerning  •Revised 
Supplemental  Guidance  for  Conducting 
Matching  Programs",  the  Selective 
Service  System  submits  the  following 
information  concerning  its  revision  to 
the  Selective  Service  System 
Registration  Compliance  Program  for 
computerized  matching  of  individual 
records  maintained  by  the  Selective 
Service  System  against  the  records  of 
the  Social  Security  Administration,  the 
Internal  Revenue  Service,  the  Defense 
Logistics  Agency,  the  United  States 
Coast  Guard,  the  Veterans 
Administration,  the  Immigration  and 
Naturalii;ation  Service,  Federal  Aviation 
Administration,  State  and  local 
government  agencies,  conimercial 
enterprises,  and  private  individuals. 

Authority 

The  authority  under  v^fhich  this 
program  is  conducted  are  Sections 
10(b)(5)  and  12(e)  of  the  Military 
Selective  Service  Act  (.50  U,S.C'  App. 
451  et  seq);  and  Presidential 
Proclamation  4771,  45  FR  45247  (July  3, 
1980). 

Purpose 

I  his  matching  program  is  a  continuing 
program  to  identify  those  persons  who 
are  in  violation  of  the  registration 
requirements  of  section  3  of  the  Military 
Selective  Service  Act  (50  U.SC.  App. 
4,^1,11. 

Procedure  ~ 

The  matching  proce    jre  for  the 
program  includes  the  tuilowing  steps: 

(1)  The  Social  Security 
Administration,  State  and  local 
government  agencies,  Veterans 
Administration,  Department  of  Defense, 
Federal  Aviation  .Administration,  and 
commercial  mailing  list  firms  provide 
the  Selective  Service  System  the 
following  information  as  available:  the 
name,  social  security  account  number, 
date  of  birth,  and  address  of  each  male 
born  in  the  year  of  birth  of  the  age 
groups  which  are  required  to  register, 

(2)  The  data  received  fmm  the  various 
record  sources  is  comparfl  to  the 
Selective  Service  Registrant  Registration 
Record  System  (SSS-IC)  to  elimin;itP 
those  men  who  have  registered  Pending 
further  m.atching  and  confirmation,  the 
names  on  the  lists  that  are  not  matched 
with  the  Selective  Sen'ice  record  of 
registrants  constitute  the  Selective 


Service  Suspected  Violator  InvenU;.r\ 
S>  stem  (SSS-fi)  containing  the  names  of 
susperu-d  violators. 

(3)  The  Selective  Ser\-ice  Suspected 
Violator  Inventory  System  (SSS-8)  is 
then  compared  to  the  record  systems  of 
the  Defense  Logistics  Agency  and  the 
U,S,  Coast  Guard  containing  the  names 
of  personnel  on  active  duty  with  the 
armed  forces.  The  names  of  persons 
who  are  on  active  duty  w:ih  the  armicd 
forces  are  removed  from  the  Suspected 
Violator  Inventory  System, 

(4)  Letters  and  registration  forms  are 
mailed  to  individuals  in  the  Selective 
Service  Suspected  Violator  Inventory 
System.  Records  not  containing 
addresses  may  then  be  matched  by 
Internal  Revenue  Service  to  their 
Individual  Master  File  {IRS-24.030)  to 
determine  the  most  current  addresses. 
(Authority:  26  U.S.C.  ei03[i)[2|).  The 
Internal  Revenue  Sen  ice  then  mails 
letters  and  registration  forms  to  the 
individuals. 

(5)  Those  who  respond  by  registering 
are  entered  into  the  Selective  Service 
Registrant  Record  System  'SSS-IO), 
Those  who  fail  to  respond  or  refuse  to 
register  are  reported  to  the  Department 
of  Justice  for  further  investigation  and 
possible  prosecution  Those  who 
respond  but  are  determined  to  be 
exempt  from  registration  pursuant  to 
sections  3(a]  and  6(a)  (1)  and  (2!  of  the 
Military  Selective  Service  Act  (50  U,S.C. 
App,  453,  456)  are  so  identified. 

Record  Systems 

The  record  systems  that  are  matched 
against  the  SSS-8  are: 

(1)  Selective  Service  Svstem  Record 
System  No.  SSS-10  "Registrant 
Registration  Records  (post-19~9;  SSS" 
published  in  45  FR  30587  (Ma\  8,  1980); 

(2)  Social  Security  Administration 
Record  System  No.  09-80-00,38  "Master 
Files  of  Social  Securitv  Number  Holders 
HHS  SSA  OF.FR-  published  in  46  FR 
53784  (October  30,  1981): 

(3)  Internal  Revenue  Service  Record 
System  No.  IRS  24,030  "Individual 
Master  File  (IMF)"  published  in  46  FR 
16463  (March  12,  1981): 

(4)  LIS  Coast  Ciuard,  Record  Svstem 
No,  DOT/CG  624  'Personnel 
Mdnagement  Information  System 
(PMiS)  '  published  in  46  FH  59741 
(December  7,  igst); 

(51  US  Coast  Guard.  Record  System 
No.  DOT  CG  678    Rese.-^'e  Personnel 
Management  Information  System 
(Automated)"  published  in  46  FR  59741 
(December  7,  1981): 

(6)  Defense  Lcgisbcs  Agencv  Record 
Svstem  No  S  322.10  DLA-LZ  "Defease 
Manpower  Data  Center  Data  Base" 
published  in  46  FR  40556  (August  10, 
1981); 


(7)  Veterans  Administration  Record 
System  No.  45VA23  "Veteians 
Assistance  Discharge  System  (VADS}— 
VA"  published  m  4-^  F"R  370  (|anuary  5. 
1982): 

(8)  Federal  Aviation  Adrnmrsfration. 
Record  Svstem  No,  DOT/F.AA  802 
".Airmen  Certification  System", 
published  in  46  FR  59782  [December  7. 
1981): 

(9)  State  and  local  government 
records:  and 

(10)  Lists  acquired  from  private 
concerns  and  individuals. 

Start  and  End  Dates 

The  matching  program  began  June  1, 
1982.  The  program  will  continue 
indefinitely  unless  registration  under  the 

Military  Selective  Service  Act  is 
terminated  by  the  President  or  by 
statute. 

Safeguards  I 

Safeguards  afforded  the  records 
involved  are: 

(1)  Records  are  available  to 
authorized  Selective  Service  personnel 
only.  Authorized  personnel  mclude  the 
Director.  Deputy  Director,  Associate 
Director  for  Operations.  Associate 
Director  for  Mdnagcment  Services,  the 
General  Counsel,  computer  operators 
involved  m  processing  the  information, 
and  other  personnel  specifically 
authorized  to  have  access  to  the 
information  by  the  Director,  the  E>eputy 
Director,  the  Associate  Directors  or  the 
General  Counsel  to  have  access  to  the 
information. 

(2)  Com.puter  files  are  maintained  at 
the  Joint  Computer  Center  at  Great 
Lakes.  Illinois. 

(3)  Building  is  secured  and  patrolled 
after  normal  business  hours. 

(4)  Security  guards  for  the  building 
allow  access  to  authorized  perscmnci 
only. 

(5)  Computer  room  is  securea  with 
cypher  locks. 

(6)  Term.ina!  access  to  the  computer 
system  is  restricted  to  those  with  valid 
user  ID  and  password. 

(7)  A  Customer  Information  Control 
System  requires  an  additional  password 
for  interactive  access  to  da*a  base 
information. 

(8)  A  software  security  package 
protects  access  to  data  in  the  system. 

Disposition  of  Records 

At  the  completion  of  the  program  for 
each  year  group,  source  records  are 
returned  to  source  agencies  by 
registration  year  group,  if  requested:  or 
destroyed  pursuant  to  any  prior 
agreement  between  the  Selective 
Service  System  and  any  respective 
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source  agency:  or  disposed  of  pursuant 
to  Chapters  21  and  33  of  the  Federal 
Records  Act  of  1950  (44  U.S.C  2101  ef 
seq). 

Congressional  Notice 

Copies  of  this  report  are  sent 
concurrently  with  publication  to  the 
Congress,  addressed  to  the  President  of 
the  Senate  and  the  Speaker  of  the  House 
of  Representatives. 

IFKD.it   »*-254M  Filed  9-25-M   a  45  am| 
BILLING  COOe  M1S-01-H 


SMALL  BUSINESS  ADMINISTRATION 

Arizona;  Region  IX  Advisory  Council; 
Public  Meeting 

The  Small  Business  Administration 
Region  IX  Advisory  Council,  located  in 
the  geographical  area  of  F'hoeni.x, 
Arizona,  will  hold  a  public  meeting  at 
11.00  a.m.,  on  Thursday,  October  25. 
1984.  at  the  China  Doll  Restaurant, 
Seventh  Avenue  and  Osborn,  Phoenix, 
Arizona,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Walter  Fronstin,  District  Director,  U.S. 
Small  Business  Administration,  3030 
North  Central  Avenue,  Suite  1201, 
Phoenix,  Arizona  85012,  telephone  (602) 
241-2206. 

Dated:  September  19,  m84 
Jean  M.  Nowak. 
Director.  Office  of  Advisory  Councils. 

|FR  Doc  »4-:S505  Filed  9-2S-84.  8  45  am| 
BILUNG  COOE  •02S-01-M 


I  Application  No.  05/0S-0199 1 

Norttiem  Capital  Corp.;  Application  for 
License  To  Operate  as  a  Small 
Business  Investment  Company  (SBIC) 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  SBA  Regulations  (13 
CFR  107.102  (1984))  by  Northern  Capital 
Corporation,  50  South  LaSalle  Street, 
Chicago.  Illinois  60675  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  provisions  of 
the  Small  Business  Investment  Act  of 
1958  (the  Act)  as  amended  (15  U.S.C.  661 
et  seq.)  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  proposed  officers,  directors  and 
shareholder  are: 


Nam«  ar<J  address 


Title  Of  ^elatlons^lp 


Pefceni 

of 

ownef- 

ship 


George  M   RichmooO. 

5202  North  Magnot« 

Chicago   IL  60640 
Donald  H  Choale  72 

Cjmoeriana  Df 

Deert«id   IL  600:5 
Tnomas  P   Marrie.  1100 

North  Lane  Shore  Or  . 

Chicago   IL  606  M 
Mikias  Buonovich   I860 

North  LaSalle 

Chicago  IL  60614. 
Charles  H   Sar'ow   2735 

CoWm  St    EvansiOh.  IL 

60201 
John  w   Hogge.  621 

Turner  Ave  .  Glen 

ENen    IL  60525 
Peter  M   K.,ngman    128 

South  Madison  Av«,, 

La  Grange   IL  60585. 
Edward  Byron  Smith,  Jr.. 

90  Ahwahee  Rd  .  Lake 

Forest,  IL  60045 
John  8   Snyder.  592 

Cherry  St..  Wir>netlia, 

IL  60093 
The  Northern  Trust 

Company.  50  Sou^ 

LaSalle  St .  OiicaaD,  IL 

60675 


PresKJent.  Director  . 

Secretary  

Treasury,  Director  . 
'  Assistant  Secretary. 

Director 

do 

do 

do 

do 

Shareholder 


Northern  Trust  Corporation,  a  bank 
holding  company,  owns  all  the 
outstanding  capital  stock  of  the 
Northern  Trust  Company,  other  than 
directors'  qualifying  shares.  Harold 
Byron  Smith  has  a  sole  or  shared  voting 
power  and/or  sole  or  shared  investment 
power  as  to  an  aggregate  of  665,926 
shares  or  13.58  percent  of  the 
outstanding  common  stock  of  Northern 
Trust  Corporation. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  adequate  profitability  and 
financial  soundness  in  accordance  with 
the  Act  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW,. 
Washington,  DC.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Chicago,  Illinois. 

(Caldlog  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business 
Investment  Companies) 


Doled:  September!?.  1964. 
Robert  G.  Lineberry. 
Deputy  Associate  Administrator  for 
Investment. 

IFR  Doc   84-25520  Filed  9-25-84  8:45  ami 
BtLLING  CODE  S025-01-M 


Utah;  Region  VIII  Advisory  Council; 
Public  Meeting 

The  Small  Business  .Administration 
Region  VTIl  Advisory  Council,  located  in 
the  geographical  area  of  Salt  Lake  City. 
Utah,  will  hold  a  public  meeting  at  9:00 
a.m.,  on  Tuesday,  October  16,  1984,  at 
the  Utah  State  Capital  Legislative 
Chambers,  Salt  Lake  City,  Utah,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
R.  Kent  Moon.  District  Director.  U.S. 
Small  Business  Administration,  125 
South  State  Street,  Salt  Lake  City.  Utah 
(801)  524-5800. 

Dated:  September  19. 1984. 
lean  M.  Nowak, 
Director.  Office  of  .Advisory  Councils. 

|FR  Doc  64-25506  Filed  9-25-94,  8:45  ani| 
BILUNG  COOE  S02&-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP84-2;  Notice  2] 

General  Motors  Corp;  Grant  of  Petition 
for  Exemption  From  Notice  and 
Remedy  for  Inconsequentiality 
Noncompliance 

This  notice  grants  the  petition  by 
General  Motors,  Corp.,  of  Warren, 
Michigan  (GM)  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CP'R 
571.108,  Motor  Vehicle  Safety  Standard 
No.  108,  Lamps.  Reflective  Devices  and 
.Associated  Equipment.  The  basis  of  the 
grant  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  March  14, 1984,  and  an 
opportunity  afforded  for  comment  (49  FR 
1670). 

The  noncompliance  is  found  on  1287 
1984  model  Buick  LeSabre,  Regal,  and 
Electra  passenger  cars.  The  Type  2A1 
headlamps  installed  on  these  vehicles 
may  contain  a  halogen  bulb  in  which  the 
upper  beam  filament  of  45  watts 
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exceeds  the  maximum  design  wattage  of 
43  watts  specified  in  paragraph  S4  1  1.33 
of  Standard  No.  108.  The  noncompliance 
results  from  a  manufacturing  error  in 
which  the  upper  (40  watts)  and  lower 
beam  filaments  (45  watts)  were 
reversed.  The  noncompliance  affects  all 
the  left  hand  headlamps  of  the  1287 
vehicles,  but  only  657  of  the  right  hand 
ones. 

GM  argued  that  the  noncompliance  is 
inconsequential  because  the  headlamps 
otherwise  meet  all  requirements  of 
Standard  No.  108.  Operation  of 
headlamps  on  uppper  beam  "will  result 
in  a  nominal  increase  in  load  of  10 
walls,  which  is  well  within  the  load 
carrying  capacity  of  the  headlamp 
circuits  of  the  vehicles." 

No  comments  were  received  on  the 
petition. 

The  agency  has  analyzed  GM's 
representations  that,  notwithstanding 
the  reversril  of  the  filaments,  the  design 
life  and  photometric  requirements  of 
Standard  No.  108  a.'-e  met,  and  has  found 
no  reason  not  to  accept  them.  Further, 
the  increase  in  load  of  10  watts  may  be 
deemed  nominal  and  should  not 
compromise  the  load  carrying  capacity 
of  the  headlamp  circuits  of  the  vehicles. 
Accordingly  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  with  Standard  .No.  108 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  hereby  granted. 

The  engineer  and  attorney  principally 
responsible  for  this  notice  are  Jere 
Medlin  and  Taylor  Vinson,  respectively. 

(Sfec.  102,  Pub.  L.  93^92.  88  Stat.  1470  (15 
U.S.C.  1417),  delegations  of  ajthority  at  48 
CFR  l.SOand  49CFR  501  B) 

Issued  on  September  20,  1984 
Barry  Feliice, 
Associate  Adaiinistrator  for  Rulemaking. 

|KR  Doc   84-2SSni  F.lpd  0-25-64;  8:4.S| 
BILLING  CODE  4910-5»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999|a)(3)  of  the  Internal 
Revenue  Code  of  1954,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1954|  The  list 
is  the  sames  the  prior  quarterly  list 
published  in  the  Federal  Register. 


On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in.  or 
cooperation  with  an  international 
boycott  [within  the  meaning  of  section 
999(b)(3j  of  the  internal  Revenue  Code 
of  1954[. 

Bahrain 

Iraq 

Jordan 

Kuwait 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Arab  Republic 

Yemen,  Peoples  Democratic  Republic  of 

Ronald  T.  Pearlman, 

Acting  Assistant  Secretary  for  Tax  Policy. 

|FR  Doc  84-2SiOi  FiUfd  9-25-64,  8:45  «ni| 
BILUNQ  CODE  4aiO-2S-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

(Notice  No.  546;  Ret:  ATF  0  1100.101A] 

Delegation  to  the  Associate  Director 
(Compliance  Operations)  of 
Authorities  of  the  Director  In  27  CFR 
Part  1,  Basic  Permit  Requirements 
Under  the  FAA  Act 

Delegation  Order 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to  the 
Associate  Director  (Compliance 
Operations)  and  permits  redelegation  to 
other  Compliance  Operations  personnel. 

2.  Cancellation.  ATF  O  1100,101. 
Delegation  Order — Delegation  to  the 
Assistant  Director  (Regulatory 
Enforcement)  of  Authorities  of  the 
Director  in  27  CFR  Part  1.  dated 
December  13,  1978,  is  canceled, 

3.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
basic  permit  requirements  under  the 
Federal  Alcohol  Administration  Act.  We 
have  determined  that  certain  of  these 
authorities  should,  in  the  interest  of 
efficiency,  be  delegated  to  a  lower 
organizational  level. 

4.  Delegotjons.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearm.s,  by 
Treasury  Department  Order  No.  221, 
dated  June  6,  1972,  and  by  26  CFR 
301.7701-9,  authontv  to  tai^e  final  action 
on  the  following  matters  is  delegated  to 
the  .Associate  Director  (Compliance 
Operations); 


a  To  prescribe  all  forms,  including 
permits,  required  bv  Part  1,  under  27 
CFR  1,3  and  27  CFR  1.5. 

b.  To  prescribe  the  form  for  persons  to 
use  to  mai<e  application  for  basic 
permits  to  engage  in  any  of  the 
operations  specified  in  27  CFR  1.20 
through  27  CFR  1.22:  and  to  require 
applications  to  be  accompanied  by 
affidavits,  documents,  and  other 
supporting  data,  under  27  CFR  1.25. 

c.  To  issue  instructions  for  verification 
of  any  document,  under  27  CFR  1 ,56. 

5.  Redelegation.  The  authorities  in 
paragraph  4  above  may  be  redelegated 
to  personnel  in  Bureau  Headquarters  not 
lower  than  the  position  of  branch  chief. 

6.  For  Information  Contact.  David  M. 
Purcell,  Procedures  Branch.  1200 
Pennsylvania  Avenue,  NW.  Washington. 
DC  20226  (202)  56&-7602. 

7.  Effective  Date.  This  delegation 
order  becomes  effective  on  September 
26.  1984.  i 

Approved:  September  17,  1984. 
Stephen  E.  Higgins, 
Director. 

|FR  Dot.   (Vi-iMOt' Filed  »-25-84  8  45am| 
BILUNG  CODE  4«10-31-M 


Office  of  Revenue  Sharing      _ 

Final  Date  for  Adjustment  Demands 
and  Close  of  Data  Definitions 

AGENCY:  Office  of  Revenue  Sharing. 
1  reasury  Department. 

ACTION:  Data  and  allocation  notice. 

SUMMARY:  This  notice  announces  that 
on  September  30, 1984  the  Revenue 
Sharing  allocations  to  eligible 
governments  for  Entitlement  Period 
Fourteen  will  become  final,  unless  a 
demand  for  adjustment  has  been 
received  by  September  30,  1984.  and  that 
the  data  definitions  will  become  final  on 
that  date  for  Entitlement  Period  Sixteen, 
This  notice  also  serves  as  a  demand  by 
the  Office  of  Revenue  Sharing  for 
allocation  adjustments  under  the 
Revenue  Sharing  Act, 

DATE:  September  30,  1984  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Butler,  Manager.  Data  and 
Demography  Division,  Office  of  Revenue 
Sharing,  2401  E  Street.  NW.. 
Washington,  DC  20226:  telephone  (202) 
634-5166. 

SUPPLEMENTARY  INFORMATION:  The 

Revenue  Sharing  Act.  specificallv  31 
U.S.C.  6702(c)  (Pub.  L.  97-258;  96"Stat, 
1012)  provides  that  for  entitlement 
periods  beginning  after  December  31, 
1976.  no  adjustment  shall  be  made  in  a 
government's  payments  for  an 
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entitlement  period,  unless  a  demand  for 
adjustment  has  been  made  by  the 
recipient  government  or  the  Secretary  of 
the  Treasury  within  one  year  after  the 
end  of  that  entitlement  period.  Under 
authority  delegated  to  the  Director  of  the 
Office  of  Revenue  Sharing  by  the 
Secretary  (31  CFR  51.1),  I  hereby  make  a 
demand  to  change  the  amount  of 
entitlement  funds  of  all  Revenue  Sharing 
recipient  governments  for  Entitlement 
Period  Fourteen  (October  1, 1982- 
September  30.  1983)  to  reflect 
corrections  in  governments'  payments 
on  the  basis  of  the  final  Period  Fourteen 
allocations,  as  provided  for  by  the 
Revenue  Sharing  Act  (31  U.S.C.  6702(c)). 

A  recipient  local  government  may 
make  a  demand  for  allocation 
adjustment  for  Entitlement  Period 
Fourteen  until  September  30,  1984.  A 
demand  accompanied  by  adequate 
supporting  documentation  pending  on 
the  September  30. 1984  deadline  will  be 
researched  and  a  written  decision  on  the 
data  challenge  will  be  rendered.  Any 
government  which  receives  a  data 
change  as  a  result  of  an  adjustment 
demand  will  be  eligible  for  an 
adjustment  to  its  allocation,  and  will  be 
notified  of  any  adjustment  amount  at  the 
completion  of  the  adjustment  process. 
The  Office  of  Revenue  Sharing  will 
send  "Recipient  Account  Statement" 
forms  to  all  Revenue  Sharing  recipient 
governments  during  December  1984. 
These  forms  will  include  information 
about  the  data  used  to  calculate  each 
goverments'  allocations,  adjustments 
from  prior  periods,  and  the  entitlement 
amount  for  Entitlement  Period  16 
(October  1. 1984-September  30. 1985). 
In  accordance  with  9  51.23(a)  of  the 
Revenue  Sharing  regulations,  the  Office 
of  Revenue  Sharing  also  announces  that 
the  data  definitions  upon  which  the 
allocations  are  based  for  Entitlement 
Period  16  (October  1, 1984-September 
3a  1985)  will  become  final  on  September 


30.  1984.  These  data  definitions  were 
■  published  in  the  Federal  Register  on 
June  13.  1984  (49  FR  24481). 

According  to  §  51.23(b)  of  the  Revenue 
Sharing  regulations,  the  data  definitions 
include  the  provisions  of  the  Revenue 
Sharing  Act  (31  L'.S.C.  6709(a)(3) 
formerly,  31  U  B.C.  1228(e)(2)(B)),  the 
"Memphis  Rule."  This  provision  allows 
the  governor  of  a  State  to  certify  for  the 
computation  of  local  tax  effort,  that 
certain  county  sales  taxes  are  eligible  to 
be  credited  to  local  governmen'.s  in  the 
county.  That  certification  must  be 
received  by  thf  Office  of  Revenue 
Sharing  on  or  before  September  30, 1984 
to  be  effective  for  Entitlement  Period  16. 

Authority        | 

This  notice  is  issued  under  the 
authority  of  the  Revenue  Sharing  Act  (31 
U.S.C.  6701-6724)  formerly  the  State  and 
Local  Fiscal  A.ssistance  Act  of  1972.  as 
amended  (31  U.S.C.  1221  et  seq.)  and 
Treasury  Department  Order  No.  224, 
January  26.  1973  (33  FR  3342)  as 
amended  by  Treasury  Department  Order 
No.  103-1  dated  March  18,  1982. 

Dated:  Scptf.Tiber  20.  1984. 
Michael  F.  Hill. 
Director.  Office  of  Revenue  Sharing. 

|FR  UoL  84-254*1  Fil«c  9-i5-84,  8:45  ani| 
BILUNG  COOC  Uia-2*-M 


VETERANS  ADMINISTRATION 
Agency  Forms  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
reinstatement  and  lists  the  following 


information;  (1)  The  Department  or  Staff 
Office  issuing  the  form;  (2)  The  title  of 
the  form:  (3)  The  Agency  form  nunber  if 
applicable:  (4)  How  often  the  form  must 
be  filled  out:  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Pdtncia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  this  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  Washington.  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  September  20,  1964. 
By  direction  of  the  Administrator: 
Dominick  Onorato, 

Associate  Deputy  Administrator  for 
Information  Resources  Management. 

Reinstatement 

1.  Department  of  Medicine  and 
Surgery. 

2.  Request  for  Consent  to  Release  of 
Drug  Abuse,  Alcoholism  or  Alcohol 
Abuse  or  Sickle  Cell  Anemia 
Information  from  Medical  Records. 

3.  10-5345. 

4.  On  occasion. 

5.  Individuals  or  households. 

6.  421,908. 

7.  21,095. 

8.  Not  Applicable. 

|FR  Doc  »*-254e2  Filed  9-2S-84  »«5  am| 
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Sunshine  Act  Meetings 


This   section   of   the   FEDERAL   REGISTER 
contains   notices  of   meetings   published 
under   the   "Government   in   the   Sunshine 
Act"   (Pub.   L   94-409)   5  U  S  C.   552b(e)(3) 
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CIVIL  AERONAUTICS  BOARD 

IM-411  amdt  1,9/18/84] 

Notice  of  Deletion  of  Item  and  Addition 
of  Item  at  the  September  18,  1984 
Meeting. 

TIME  AND  date:  10:00  a.m.,  September 
18.  1984. 

place:  Room  1027  (Open),  Room  1012 
(Closed],  1825  Connecticut  Avenue, 
NVV.,  Washington,  D.C.  20428. 
subject: 

13.  Commuter  carrier  fitness  determination 
of  Air  Caribe  International.  Inc.;  Docket 
42394,  Emergency  Exemption  of  Air  Caribe  to 
operate  as  a  commuter  pending  completion  of 
its  fitness  review  and  Docket  42401, 
Application  for  fitness  review.  (BDA) 

25.  Discussion  of  Greek  Negotiations  (BIA) 

status: 

13  Open. 
25  Closed. 

PERSON  TO  contact:  Phyllis  T  Kaylor, 

The  Secretary,  (202)  673-5068. 
Phyllis  T.  Kaylor, 

Secretary. 

\yR  Doc.  84-25686  Filed  9-24-*!  406  am) 
BILLING  CODE  t320-01-M 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday. 

September  26, 1984. 

LOCATION:  Third  Floor  Hearing  Room 

1111— 18th  Street,  NW.,  Washington. 

DC. 

STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

1.  First  Aid  Labeling  of  Hazardous 
Household  Products 


The  staff  will  brief  the  Corr.mission  on 
issues  related  to  appropriate  first  aid  labeling 
of  certain  hazardous  household  products. 
Particular  attention  will  be  devoted  to  first 
aid  treatments  which  are  recommended 
following  alkali  poisoning. 

2.  Regional  Directors  Meeting/Briefing  on 
Field  In  ves ligations 

The  Regional  Directors  will  meet  with  the 
Commission  to  discuss  various  issues 
including  field  investigations. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CAUJ 

301-192-5709. 

CONTACT  PERSON  FOR  ADDfTIONAL 

imformation:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md.  20227,  301^92-6800. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

jFR  Doc  84-25S8i  FiW  9-24-M  8:$e  ami 
BIUJNG  CODE  635&~01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

September  20,  1984. 

Deletion  of  Agenda  Item  From 

September  26  Open  Meeting 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  September  26, 
1984,  Open  Meeting  and  previously 
listed  in  the  Commission's  Notice  of 
September  19,  1984, 

Agenda.  Item  No.,  and  Subject 

Common  Gamer — 5 — Title:  Integration  of 
Rates  and  Services  for  the  Provision  of 
Communications  by  Authorized  Common 
Carriers  between  the  Contiguous  States 
and  Alaska,  Hawaii,  Puerto  Rico  and  the 
Virgin  Islands  (CC  Docket  No.  83-1376). 
Summary:  The  Commission  will  consider 
the  Petition  filed  by  General 
Communication  Incorporated  seeking 
interim  relief  pending  the  development  of  a 
long  term  resolution  of  the  issues  raised  in 
the  .\'otice  of  Inquiry  in  this  Docket, 

Issued:  September  20.  1984. 

William  J.  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

|FR  Doc  84-25672  FileC  9-24-84  4.06  pm| 
BILUNO  CODE  l71}-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 


Federal   Register 

Vol    49,  No.  188 

Wednesday.  September  26,  1984 


"Government  in  the  Sunshine  Act"  f5 
use.  552b),  notice  is  herby  given  that 
at  3:42  p.m.  on  Thursday,  September  20, 
1984,  the  Board  of  Directoi^  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Century  National 
Bank.  Jacksonville,  Florida,  which  was 
closed  by  the  Senior  Deputy  Comptroller 
for  Bank  Supervision,  Office  of  the 
Comptroller  of  the  Currency,  on 
Thursday,  September  20, 1984;  (2)  accept 
the  bid  for  the  transaction  submitted  by 
Barnett  Bank  of  Jacksonville,  National 
Association,  Jacksonville,  Florida;  and 
(3)  provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  US.C. 
1823(c)(2)),  as  was  necessary  to  effect 
the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matter? 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earher  notice  of  the 
meeting  ws  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
US.C.  552b  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  September  21, 1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

IFF  Doc  S«-2Se41  Filed  9-24-M.  112  pm) 
BILUMG  CODE  •714-01-N 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act "  (5 
U.S.C,  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  October  1,  1984, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
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meet  in  closed  session  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6).  (c)(8),  and  (c)(9)(A)(ii) 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendation,  pursuant  to  section 
10(b)  of  the  Federal  Deposit  Insurance 
Act.  that  the  Corporation  examine  a 
certain  state  member  bank: 

Name  and  location  of  bank  authorized  to 
he  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8)  and 
ic)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (cl(81  and 
(c)(9)(A)(ii)). 

Reconimendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termmation-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  (tanks  authorized  to  he  exempt  from 
disclosdre  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)[ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6).  (c)(8),  and  (c)(9){A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated-  September  24. 1984. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 

Executive  Secretary. 

|FR  t)oc  84-25684  Filed  9-24-84;  8:45) 
BUXIMG  CODE  C714-01-H 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  Provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  October  1. 1984.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance: 

Fireside  Thrift  Company,  an  operating 
noninsured  industnal  bank  located  at  401 
Warren  Street  Redwood  City,  California. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46,1(M-L  Algoma  Bank,  Algoma, 
Wisconsin 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Reports  of  the  Director.  Office  of  Corporate 
Audits  and  Internal  Investigations: 

Summary  Audit  Report  re:  Penn  Square  Bank. 

National  Association.  Oklahoma  City, 

Oklahoma.  \'R-391  (Memo  dated  August 

22.  1984] 
Summary  Audit  Report  re:  United  Southern 

Bank  of  Qarksville,  Clarksville, 

Tennessee.  AP-359  (Memo  dated 

September  6.  1984) 
Summary  Audit  Report  re:  National  Bank  of 

Odessa.  Odessa.  Texas,  AP-363  (Memo 

dated  September  7.  1984) 
Summary  of  Two  Liquidation  Site  Audits: 

The  First  National  Bank  of  Danvers, 

Danvers,  Illinois.  AP-357:  First 


Commerce  Bank  of  Hawkins  County. 
Rogersville,  Tennessee,  AP-358  (Memo 
dated  September  10. 1984) 

Discussion  Agenda:  No  matters 
scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  NW., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  September  24.  1984. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

(FR  Doc  84-25fl8S  Filed  9-24-84  4fl6  pm] 
BILLING  CODE  S714-01-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors  of  the  Federal 
Reserve  System 

TIME  AND  date:  9:15  a.m.,  Friday. 
September  21,  1984. 

The  business  of  the  Board  required 
that  this  meeting  be  held  with  less  than 
one  week's  advance  notice  to  the  public, 
and  no  earher  announcement  of  the 
meeting  was  practicable. 

place:  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  20551. 
status:  Closed. 

Matters  to  be  Considered:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  )oseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  September  21,  1984. 
{ames  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc  84-25559  Filed  9-21-64;  449 pm| 
MLUNO  CODE  6210-Ot-M 


INTERNATIONAL  TRADE  COMMISSION 

IUSITCSE-84-45] 

TIME  AND  date:  10:00  a.m.,  Thursday. 
October  4, 1984. 

PLACE:  Room  117,  701  E  Street.  NW.. 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes, 

3.  Ratifications. 
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4.  Petitions  and  complaints:  a  Certain 
surgical  implants  for  internal  fixation  (Docket 
No  1095) 

5,  Consideration  of  the  FY  86  budget 
proposal 

6  Any  items  left  over  from  previous 
agenda, 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary 

IKR  Doc  S4-Z.S55(i  Kiled  9-21-64  4:49  pin| 
BILLING  C00£  7020-02-M 


NUCLEAfl  REGULATORY  COMMISSION 

DATES:  Weeks  of  September  24,  1984, 

rtnd  October  1,  8,  15,  1984. 

PLAC^:  Commissioners'  Conference 

Room,  1717  H  Street,  .\W  ,  Washincton 

DC. 

status:  Open  and  Closed  , 

MATTERS  TO  BE  CONSIDERED: 
Week  of  September  24 

Thursday.  September 2~ 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 

needed) 

Uiek  of  October  1 
Tentative 

Tuesday.  October  2 
10:00  a.m. 

Briefing/Possible  Vote  on  UCS  2.206 
Petition  on  TMI-l  Emergenry  Feedwater 
(Public  Meeting) 
200  p.m. 
Continuation  of  9/5  Discussion  of  Indian 
Point  Probabilisiic  Risk  .^ssesment 
(Public  Meeting) 

Wednesday.  October  3 
2:00  p.m. 

Discussion  of  Reexamination  of  Kxemption 
Process  (Public  Meeting) 

Thursday.  October  4 
10:00  a.m. 

Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Cailaway-l  (Public 
Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  October  8 

Tentative 

Tuesday.  October  9 
10  00  a  m 


Discussion  of  Severe  Accident  Program  for 

Nuclear  Power  Reactors — Revised  Policy 

Statement  (Public  Meeting) 
2:00  p.m. 
Discussion  of  Proposed  Rule  on 

Decommissioning  Nuclear  Facilities 

(Public  Meeting) 

Wednesday,  October  10 
10:00  a.m. 
Discussion  of  Management-Organization 

and  Interna!  Personnel  Matters  (Closed — 

Ex.  2  4  6) 

Thursday.  October  11 
2:00  p.m. 

Periodic  Meeting  with  Advisorv  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
330  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday.  October  12  ~ 

10:00  a.m. 
NUMARC  Brie'':-.g  on  Fitness  for  Duty, 

Training  and  Requirements  for  Senior 

Managers  (Public  Meeting) 

Week  of  October  15 

Tentative 

Tuesday.  October  16 
10:00  am. 
Discussion  of  Material  False  Statements- 
Policy  Options  (Public  Meeting) 
(Tentative) 
2:00  pm. 
Discussion  of  QA  Report  fo  Congress 
(Public  .Meeting) 

Thursday.  October  18 

3:30  pm 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

ADDITIONAL  INFORMATION: 

Presentations  by  Parties  on  Board  Order  in 
Shoreham  scheduled  for  September  21.  ' 

cancelled. 

Discussion  of  Remaining  Questions  on 
Backfitting  scheduled  for  September  21. 
cancelled. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL:(Recording)— (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado.  (202)  634- 
1410. 

September  21,  19&4 
John  C.  Hoyle. 

Office  of  the  Secretary. 

(FR  Doc  84-2568-  Flicd  ^24-*4  406  pm) 
BILLING  COOC  7SKMI1-M 
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SECURITIES  AND  EXCHANQC  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L,  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  24.  1984.  at  450 
Fifth  Street,  NW.,  Washington,  D,C, 

A  closed  meeting  will  be  held  on 
Tuesday,  September  25,  1984,  at  10:00 
a,m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretai-y  of  the 
Commission,  and  recording  secretaries 
Will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U,S,C. 
552b(c)  (4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200,402(a)  (4),  (8),  (9)(i)  and  (10), 

Chairman  Shad  and  Commissioners 
Treadway,  Cox,  Marinaccio  and  Peters 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  25,  1984,  at  10:00  a,m„  will 
be: 

Institution  of  injunctive  actions- 
Institution  of  administrative  proceedings  of 

an  enforcement  nature 
Settlement  of  administrative  proceedings  of 

an  enforcement  nature 
Chapter  11  proceeding 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Powers  at  (202)  272-2091. 
Shiriey  E.  Hollis, 
■■Acting  Secretary 
September  20,  1964 


im  Doc   S4-2S642  Fiied  »-24-»4. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152,  157,  158  and  162 

(OPP-30071;  FRL  2604-1(b)l 

Pesticide  Registration  and 
Classification  Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  This  proposal  would 
extensively  revise  and  reorganize  EPA's 
procedural  regulations  on  pesticide 
registration.  Current  regulations 
describe  registration  and  compensation 
procedures,  classification  of  pesticides 
for  restricted  use,  special  review 
procedures,  child-resistant  packaging 
requirements  and  labeling  requirements. 
The  Agency  believes  that  these 
proposed  revisions  will  update  and 
simplify  registration  procedures,  clarify 
requirements  for  pesticide  producers, 
and  effect  regulatory  efficiencies  for  the 
Agency  A  related  proposal  on  labeling 
appears  elsewhere  in  today's  Federal 
Register. 

DATE:  Written  comments  on  this 
proposed  rule  should  be  submitted  on  or 
before  December  26.  1984.  Comments 
should  be  identified  with  the  notation 
"OPP  30071". 

ADDRESS:  Submit  written  comments  to: 
By  mail:  Information  Services  Section, 
Program  Management  and  Support 
Division  (TS-757C0,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  D.C.  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM«2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  2.  A  copy 
of  the  comment  that  does  not  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  public  inspection  in  Rm. 
236  at  the  address  given  above,  from  8 
a.m  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Jean  M.  Frane,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  401  M  St.,  SW.,  Washington. 

DC.  20460 
Office  location  and  telephone  number: 

Rm.  1114,  CMsr2, 1921  Jefferson  Davis 

Highway.  Arlington,  VA.  (703-  557- 

0592). 
SUPPLEMENTARY  INFORMATION:  (0MB 
Control  Number  2000-0012.) 

I.  Introduction   i 

A.  Authority 

This  proposed  regulation  is  published 
under  the  authority  of  sections  3,  6, 12. 
19  and  25  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
("FIFRA"  or  "the  Act"),  as  amended,  7 
U.S.C.  136  through  136y. 

B.  Background 

FIFRA  sec.  3  requires  that  pesticide 
products  be  registered  with  EPA  prior  to 
entering  commerce.  Regulations  to 
implement  the  registration  provision 
were  promulgated  in  1975,  with 
amendments  and  additions  in  1978  and 
1979.  Those  regulations  [40  CFR  Part 
162]  address  all  aspects  of  pesticide 
registration,  including  procedures  for 
registration,  the  different  types  of 
registration,  data  required  to  support 
registration,  compensation  for  use  of 
data,  labeling  requirements,  child- 
resistant  packaging  requirements,  and 
pesticide  classification. 

Amendments  to  FIFRA  enacted  in 
1978  directed  EPA  to  reregister  all 
pesticides  and,  within  nine  months  after 
enactment,  to  prescribe  simplified 
procedures  for  the  registration  process. 
EPA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  of  December  26, 1979  (44  FR 
76311)  announcing  the  Agency's 
intention  to  propose  revisions  to  its 
existing  regulations  in  order  to  carry  out 
Congress'  mandate  and  to  improve  the 
regulations  in  other  ways.  Comments 
received  in  response  to  the  Advance 
Notice,  together  with  EPA's  experience 
and  policy  decisions  over  the  past 
several  years,  form  the  basis  for  these 
proposed  revisions. 

C.  Purpose  of  Proposed  Revisions 

This  proposal  would  extensively 
revise  current  regulations  for  the 
following  purposes: 

1.  To  update  procedures  and 
requirements  to  coincide  with  FIFRA 
amendments  enacted  since  1975. 

2.  To  consolidate  the  various 
regulations  issued  since  1975  into  a 
coherent  organizational  sequence. 
Regulations  being  incorporated  include 
those  on: 

a.  Registration  procedures,  issued  as 
supplemental  guidelines  on  September  9, 
1975  (40  FR  41788). 


b.  Classification  of  pesticides  by 
regulation,  issued  on  February  9,  1978 
(43  FR  5786),  and  subsequent  additions 
to  those  rules. 

c.  Child-resistant  packaging,  issued  on 
March  9,  1979  (44  FR  13022),  revisions 
issued  on  January  4,  1984  (49  FR  380) 
and  further  revisions  proposed  on 
January  4. 1984  (49  FR  423). 

d.  Conditional  registration,  issued  as 
interim  final  rules  on  May  11, 1979  (44 
FR  27932),  and  reissued  as  final  rules  on 
July  26,  1983  (48  FR  34000). 

e.  Procedures  to  ensure  protection  of 
data  submitters'  rights,  issued  on  August 

I,  1984  (49  FR  30884). 

3.  To  divide  the  current  regulations  in 
40  CFR  Part  162  into  logical  units,  by 
separating  data,  labeling,  and  packaging 
requirements  from  administrative 
procedures.  Data  requirements  have 
been  proposed  separately  as  Part  158  of 
Title  40.  See  the  Federal  Register  of 
November  24, 1982  (47  FR  53192). 
Revisions  to  current  labeling  regulations 
are  being  proposed  today  as  new  Part 
156.  Packaging  requirements  are 
proposed  today  as  new  Part  157.  The 
Agency  plans  to  revise  the  Rebuttable 
Presumption  Against  Registration 
procedures  currently  located  in  §  162.11 
(a)  and  (b),  and  to  issue  them  as  a 
proposed  rule. 

4.  To  effect  regulatory  efficiencies,  by 
eliminating  or  changing  sections  to 
reflect  EPA's  practical  experience  in 
registering  pesticides  over  the  last  8 
years. 

5.  To  rewrite  the  rule  in  clearer  and 
more  readable  language. 

A  discussion  of  the  major  elements  of 
this  proposal  follows.  Since  the 
regulation  has  been  reorganized  and 
renumbered,  and  since  certain  current 
sections  have  been  combined,  divided, 
or  eliminated,  derivation  and 
distribution  tables  have  been  prepared 
to  enable  readers  to  compare  the  current 
regulations  with  the  proposed  revisions. 
These  tables  appear  in  Unit  XVIII  of  this 
preamble. 

EPA  proposes  to  move  the  majority  of 
the  material  contained  in  Subpart  A  of 
Part  162  to  Part  152  and  to  create  a  new 
Part  157  to  contain  packaging 
requirements.  References  in  this 
preamble  use  the  new  designations. 

II.  Scope 

Subpart  A  of  Part  152  would  set  out 
the  scope  of  the  regulation  and  its 
applicability  to  pesticide  products  of 
various  types.  Subpart  B  would 
enumerate  certain  exemptions  to  the 
requirements  of  FIFRA. 
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A.  Definitions 

Current  §  162. 3  would  be  revised  to 
add  new  definitions,  to  delete 
unnecessary  or  obsolete  ones,  and  to 
clarify  existing  definitions.  In  general. 
definitiofiS  pertaining  to  labeling 
requirements  would  be  transferred  to 
proposed  Part  156.  Definitions  that  are 
used  throughout  Part  152  would  be 
included  in  the  principal  definitions 
section  of  Subpart  A.  Definitions  that 
apply  to  only  one  subpart  would  be 
located  at  the  beginning  of  that  subpart 
Changes  of  note  include  the  following: 

1.  The  term  "distribute  or  sell"  and  its 
grammatical  variations  would  be 
defined.  These  terms  are  used  in  the  Act 
to  define  the  activities  concerning 
pesticides  to  which  FIFRA  applies  and 
at  which  point  the  Agency  is  authorized 
to  regulate.  This  proposal  defines  the 
term  to  encompass  the  term  "released 
for  shipment,"  which  is  used  in  defining 
EPAs  mspection  authority  under  FIFRA 
sec.  9.  The  term  "released  for  shipment" 
has  not  been  used  in  FIFRA  regulations 
before,  but  has  been  defined  in  policy 
statements  in  the  same  manner  as 
proposed  here. 

2.  Under  FIFRA  section  3(b)(1) 
products  may  be  shipped  between 
establishments  "operated  by  the  same 
producer"  without  registration.  The 
current  definition  encompasses  both 
establishments  owned  by  a  single 
producer,  and  also  establishments 
operated  under  contract  to  a  producer, 
but  which  may  be  owned  by  another 
person.  In  this  proposal,  the  Agency 
would  define  the  phrase  "operated  by 
the  same  producer"  to  limit  it  to 
establishments  owned  or  leased  by  a 
single  company.  Limiting  the  definition 
in  this  manner  EPA  believes  would 
reflect  the  intent  of  Congress  in  FIFRA 
section  3(b)(1)  and  the  clear  sense  of  the 
phrase. 

The  provision  for  shipment  between 
one  producer  and  another  under 
contract  for  processing,  packaging  and 
labeling  (permitted  without  registration 
under  the  current  definiton  of  "operated 
by  the  same  producer")  would  be 
continued  by  specific  exemption  in 
§  152.30.  The  contractual  exemption  is 
.  discussed  later  in  this  preamble. 

3.  The  term  "domestic  application" 
would  be  replaced  with  the  terms 
"residential  use"  and  "institutional  use," 
to  allow  better  delineation  of  the 
applicability  of  certain  requirements, 
(such  as  child-resistant  packaging, 
which  is  required  for  products  labeled 
for  residential  use  but  not  for  products 
labeled  for  institutional  use).  The 
definition  of  residential  use  would 
include  those  areas  contained  in  the 
"domestic"  use  definition  that  clearly 


relate  to  household  use  sites,  and  would 
include  also  pre-school  and  day  care 
facilities  where  small  children  spend 
time.  Institutional  use  would  include 
larger  facilities  such  as  hospitals,  office 
buildings,  commercial  establishments, 
and  schools  at  the  elementary  or  above 
level,  which  the  Agency  believes  have 
different  pesticide  use  and  exposure 
patterns.  The  Agency  requests 
comments  on  whether  these  definitions 
are  adequate  for  the  purpose  of  this 
regulation,  or  whether  they  should  be 
modified,  and  in  what  ways,  to  be  more 
useful.  In  particular.  EPA  would  like 
comment  on  whether  day  care  and 
preschool  facilities  should  be 
encompassed  by  the  residential  use 
definition. 

B  When  Registration  Is  Required 

Under  FIFRA  sec.  3,  a  pesticide  must 
be  registered  before  it  can  be  distributed 
or  sold.  FIFRA  section  2(u)  defines  a 
pesticide  in  terms  of  its  intended  use 
against  a  pest,  or  its  use  for  pesticidal 
purposes.  Whether  a  substance  is  a 
pesticide  that  must  be  registered 
depends  on  the  interpretation  of  pest. 
pesticidal  purpose,  and  the  intent  of  use 
of  a  product  as  a  pesticide. 

The  term  "pesticide"  has  different 
meanings  in  different  portions  of  the 
Act.  In  some  places  it  is  used  as  a 
general  term  to  describe  substances 
which  are  subject  to  the  Act.  In  other 
places,  it  is  used  to  mean  a  particular 
pesticide  product  that  is  distributed  or 
sold,  and  which,  according  to  FIFRA 
section  3,  must  be  registered.  This 
proposal  will  use  the  term  "pesticide"  in 
its  general  sense:  the  term  "pesticide 
product"  will  be  used  to  describe  a 
particular  pesticide  in  the  form  in  which 
it  is  (or  will  be)  registered  and  marketed, 
including  the  product's  composition, 
packaging  and  labeling. 

The  proposal  further  elaborates  on  the 
meaning  of  concepts  ("pest."  "pesticidal 
purpose."  and  "intent"  that  the  Agency 
uses  in  deciding  whether  a  substance  is 
a  pesticide  product  which  must  be 
registered.  Sections  152.8, 152.10.  and 
152.15  of  the  proposal  would  set  out 
exclusions  from  registration  based  on 
these  factors. 

First,  a  pesticide  product  may  be 
subject  to  registration  only  if  it  is 
intended  for  use  against  a  'pest  (or  for 
use  as  a  plant  regulator,  desiccant  or 
defoliant).  The  Administrator  must 
define  those  organisms  deemed  to  be 
pests  for  the  purposes  of  the  Act. 
Section  152.5  would  define  as  pests 
vertebrates,  invertebrates,  insects,  fungi, 
weeds,  and  microorganisms  which  are 
deleterious  to  man  or  the  environment. 

Second,  a  pesticide  product  will  be 
subject  to  registration  only  if  it  is 


intended  to  produce  a  "pesticidal 
effect."  A  substance  may  function 
against  a  pest  without  having  a 
pesticidal  effect.  An  example  would  be 
a  product  used  for  survey  and  detection 
purposes  rather  than  pesticidal 
purposes.  Section  152.10  lists  products 
which  do  not  have  a  pesticidal  effect, 
and  therefore  are  not  required  to  be 
registered. 

Finally,  it  is  not  enough  that  a 
substance  have  a  "pesticidal  effect"  on 
a  "pest;"  the  substance  must  also  be 
"intended"  to  have  that  effect.  Thus,  a 
substance  is  a  pesticidal  product  that 
may  be  subject  to  registration  if, 
regardless  of  whether  it  actually  has  a 
pesticidal  effect,  it  is  intended  to  be 
used  for  a  pesticidal  purpose.  The 
determination  of  intent  is  a  separate  test 
for  the  requirement  for  registration,  and 
is  central  to  the  decision  of  whether  a 
product  is  required  to  be  registered. 

Section  152.15  would  describe  the 
circumstances  under  which  the  Agency 
will  presume  that  a  substance  is  being 
distributed  and  sold  with  the  intent  that 
it  be  used  as  a  pesticide.  Clearly,  either 
express  or  implied  claims  or 
representations  by  the  seller,  such  as 
labeling  or  advertising,  would  be 
evidence  of  intent.  However,  the  Agency 
believes  that,  in  the  absence  of  claims,  a 
product  may  be  considered  to  be  a 
pesticide  if  the  seller  or  distributor  is 
aware  of  the  intended  uses  of  the 
product  as  a  pesticide.  This  may  be  the 
case  either  because  there  are  no  other 
significant  uses  of  the  product,  or 
because  other  circumstances  of  the  sale 
and  distribution  are  such  that  he  should 
reasonably  know  the  ultimate  use  of  the 
product  as  a  pesticide, 

C  Exemptions  Under  FIFRA 

FIFRA  section  25  authorizes  the 
Administrator  to  exempt  from  any  or  all 
provisions  of  FIFRA  a  pesticide  for 
which  he  can  make  a  determination  that 
the  pesticide  either  is  adequately 
regulated  by  another  Federal  agency  or 
IS  of  such  a  character  that  regulation 
under  FIFRA  is  not  necessary. 

The  Agency  is  given  the  latitude  to 
determine  the  scope  of  an  exemption 
under  FIFRA  section  25.  Although  a 
producer  may  be  relieved  of  the 
provisions  of  all  or  any  sections  of 
FIFRA  by  an  exemption,  as  a  practical 
matter  only  two  levels  of  exemption  are 
viewed  as  cost-efficient  for  both  Agency 
and  producer  exemption  from  all 
provisions  of  FIFRA  or  exemption  from 
the  registration  requirements  of  FIFRA 
section  3.  This  proposal  contains  two  ' 
sections  devoted  to  exemptions.  These 
sections  would  be  used  to  list  pesticides 
exempted  partly  or  wholly  from  FIFRA 
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based  on  determinations  of  "adequate 
regulation  by  other  Federal  agencies"  or 
"character  unnecessary  to  be  regulated 
under  FIFRA. " 

The  Agency  is  proposing  to  exempt 
(or  to  continue  exemptions  of)  several 
categories  of  products  which  it  believes 
do  not  need  to  be  regulated  under 
FIFRA.  First.  EPA  has  previously 
exempted  pheromones  and  pheromone 
traps  and  some  biological  pest  control 
agents;  those  exemptions  are  included. 
A  second  category  is  that  of 
preservatives  for  biological  specimens, 
which  are  used  in  specialized  situations 
where  knowledge  and  experience  of  the 
users  minimize  the  possibility  of  harmful 
exposure  to  the  pesticide. 

Third,  the  Agency  proposes 
specifically  to  incorporate  into  §  152.25 
the  exemption  in  FIFRA  section  2(v).  for 
vitamin-hormone  horticultural  products 
that  are  both:  (1)  Not  intended  for 
pesticidal  purposes,  and  (2)  non-toxic  in 
the  undiluted  packaged  concentration, 
i.e.,  as  distributed  and  sold.  EPA 
believes  that  such  products  are 
generally  not  used  for  pesticidal 
purposes.  Further,  the  Agency  believes 
that  the  "non-toxic"  criterion  can  be 
practically  expressed  by  limiting  the 
exemption  to  products  that  would  be  in 
Toxicity  Categories  III  or  IV  as  defined 
by  proposed  Part  156,  and  that  are  not 
used  where  there  would  be  a  likelihood 
of  residues  on  food  fiom  application. 
EPA  realizes  that  products  in  Toxicity 
Categories  III  and  IV  are  not  necessarily 
"non-toxic;"  however,  the  Congress 
clearly  intended  to  exempt  products  of 
relatively  low  acute  toxicity  from  the 
requirements  of  FIFRA.  Further,  the 
Agency  believes  that  limiting  the 
exemption  to  preclude  the  dietary  route 
of  exposure  will  adequately  protect  the 
public  from  possible  chronic  effects  of 
these  products.  Thus,  the  exemption 
would  be  conditioned  on  low  acute 
toxicity  of  the  actual  product  as  sold, 
coupled  with  a  restriction  to  use  on  non- 
food crop  sites. 

Finally,  the  proposal  would  exempt,  in 
a  manner  analogous  to  pheromones, 
food  products  that  are  not  combined 
with  toxicants,  but  are  used  as 
attractants. 

D.  Distribution  or  Transfer  Exempt 
From  Registration 

Section  152.30  proposes  the  exemption 
of  certain  classes  of  pesticides  from  the 
FIFRA  section  3  registration 
requirement.  These  exemptions  are 
administrative  in  nature,  for  situations 
when  registration  is  considered 
impractical  or  unnecessary  to  carry  out 
the  purposes  of  the  Act. 

Paragraph  (a)  of  this  section  contains 
the  provitions  of  FIFRA  section  3{bKl) 


authorizing  an  exemption  from 
registration  for  pesticides  transferred 
between  registered  establishments 
operated  by  the  same  producer.  The 
definition  of  "operated  by  the  same 
producer"  in  this  proposal  is  narrower 
than  that  in  the  current  regulations,  such 
that  the  statutory  exemption  would  no 
longer  be  defined  to  permit  transfers  on 
a  contractual  basis. 

Paragraph  (b),  however,  proposes  to 
exempt  pesticides  transferred  for  further 
processing,  packaging  or  labeling  of  the 
pesticide.  A  producer  would  be 
permitted  under  this  exemption  to 
contract  out  any  or  all  of  his  production 
operations,  as  long  as  he  is  the 
registrant  of  the  product  that  ultimately 
is  distributed.  In  addition,  the  registrant 
must  be  the  owner  of  the  pesticide  at  all 
stages  of  its  processing,  packaging,  and 
labeling,  and  no  sale,  distribution  or 
other  change  in  ownership  would  be 
legal. 

Unregistered  pesticides  could  be 
transferred  under  contract  only  between 
the  owner/registrant  and  a  processor. 
An  unregiste.'-ed  pesticide  could  not  be 
transferred  from  a  producer  to  an 
owner/registrant  (even  under  contract). 
The  practical  effect  would  be  that  a 
product  would  have  to  be  registered 
prior  to  any  transfer  representing  a  sale 
or  change  in  ownership. 

III.  Application  Procedures 

Subpart  C  describes  the  contents  and 
form  of  an  application  for  registration  or 
amended  registration  under  FIFRA 
section  3.  (Subpart  C  does  not  cover 
applications  for  reregistration,  which  are 
addressed  in  Subpart  D.)  The 
procedures  proposed  in  this  subpart  are 
generally  those  currently  contained  in 
§  162.6,  but  would  be  reorganized  and 
clarified  by  this  proposal.  Some  current 
provisions  would  be  eliminated  to  make 
the  process  more  efficient  and  less 
burdensome. 

A.  Amendments  Not  Requiring  Agency 
Approval 

Proposed  §  152.42(b)  (1)  and  (2) 
describe  certain  registration  changes 
that  may  be  made  without  the  approval 
of  the  Agency.  Some  of  these  would 
require  that  the  registrant  notify  the 
Agency,  but  the  registrant  would  not 
have  to  await  Agency  approval  before 
shipping  or  distributing  the  product.  EI^A 
has  considered  the  types  of  amendments 
to  registrations  that  commonly  occur, 
and  would  eliminate  Agency  review  of 
certain  amendments  that  are  not 
essential  to  Agency  determinations  on 
health,  safety  or  the  adverse  effects  of 
pesticide  use. 

The  proposal  would  include  among 
those  requiring  notification  but  not 


review  and  prior  approval  (paragraph 
(b)(1))  the  requirements  pertaining  to 
distributor  products  currently  found  in 
§  162.6(b)(4).  The  requirements  are  not 
changed;  however,  the  proposal  reflects 
the  status  of  distributor  products  as 
variations  of  the  registered  product,  and 
the  distributor  as  the  agent  of  the 
registrant.  The  proposal  does  not  state 
the  specific  requirements  for  distributor 
products  unless  they  would  be  different 
from  those  applicable  to  other  registered 
products.  Thus,  the  provisions  in  current 
§  162.6(b)(4)  stating  that  the  distributor 
product  must  have  the  same 
composition,  same  producer,  same 
labeling,  and  same  registration  number 
as  the  registered  product  would  be 
omitted  as  superfluous.  The  requirement 
that  the  distributor's  company  number 
appear  on  the  label  in  conjunction  with 
the  registration  number  would  be 
retained. 

Notifications  to  the  <\gency  under  this 
paragraph  would  not  be  considered 
applications  under  FIFRA.  and  therefore 
would  not  be  subject  to  the  procedures 
of  FIFRA  section  3(c)(1)(D).  However, 
the  notifications  would  be  considered 
reports  under  FIFRA  sec.  12(a)(2)(M), 
and  thus  falsification  would  be  a 
violation  of  the  Act. 

B.  Separate  Applications 

Proposed  §  152.45  enumerates  certain 
conditions  of  the  product  proposed  for 
registration  that  require  the  applicant  to 
submit  separate  applications,  as 
opposed  to  a  single  application,  for 
registration.  The  current  requirement  in 
§  162.6(b)l)  is  that  a  separate 
application  must  be  sub.mitted  for  each 
pesticide  product.  Exceptions  to  this 
rule,  e.g..  products  with  variations  in 
composition  for  which  a  single 
application  may  be  made,  are  currently 
contained  in  §  162.21(a).  In  the  proposed 
regulation  both  the  rule  and  its 
exceptions  are  included  in  the  same 
section,  §  152.45.  The  exceptions  have 
been  expanded  to  include  combinations 
of  pesticide  and  non-pesticide 
components  and  alternate  formulations 
which  meet  certain  conditions. 

The  principal  difference  between  the 
current  regulation  and  the  proposal  is 
that  the  variations  in  product 
formulation  that  do  not  need  separate 
registration  are  related  to  the  stated 
certified  limits  of  the  product,  required 
to  be  submitted  by  proposed  Part  158, 
published  in  the  Federal  Register  of 
November  24, 1982  (47  FR  53192). 
Variations  in  product  formulation  would 
be  permitted  under  the  same 
application,  (and  subsequently  under  the 
sa.me  registration)  provided  they  were 
within  the  originally  stated  certified 
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limits  of  the  active  and  inert  ingredients, 
and  the  variations  would  not  affect  the 
safety  of  the  product,  or  necessitate 
labeling  variations. 

C.  Contents  of  Applications 

Section  §  152.50  would  describe  what 
information  must  be  submitted  with  an 
application  for  new  or  amended 
registration.  This  proposal  would 
combine  most  of  the  provisions  of 
current  §§  162.6  and  162.165  and 
incorporate  pertinent  parts  of  §§  162.41 
through  162.47. 

1.  Requirement  Retained  From  Current 
Regulations 

The  basic  requirements  for 
application  content  have  been  retained 
from  the  current  regulations.  Each 
application  would  have  to  include 
information  on  identity  of  the  applicant 
and  product  and  on  product 
composition.  The  applicant  would  be 
required  to  submit  labeling  and  material 
demonstrating  compliance  with  FIFRA 
section  3(c)(1)(D)  requirements  Further, 
the  applicant  would  have  to  submit  data 
so  that  the  Agency  could  make 
determinations  concerning  unreasonable 
adverse  effects  under  FIFRA  section  3(c) 
(5)  or  (7).  In  addition,  if  applicable, 
statements  concerning  classification, 
child-resistant  packaging,  requirement 
for  tolerances,  and  adverse  effects  data 
would  be  required.  These  requirements 
are  scattered  throughout  current 
regulations,  and  are  consolidated  here 
for  the  first  time. 

2.  Requirements  for  Satisfaction  of  Data 
Requirements 

Proposed  §  152.50  states  that 
applicants  must  satisfy  two  related  sets 
of  requirements  concerning  the 
submission  and  citation  of  data,  which 
the  Agency  uses  for  two  distinct 
purposes.  The  first  set  of  requirements 
would  direct  applicants  to  submit 
materials  showing  that  they  have 
complied  with  FIFRA  section  3(c)(1)(D). 
Under  FIFRA  section  3(c)(5)(B).  the 
Agency  must  determine  that  an 
applicant  has  submitted  all  required 
materials  and  that  they  comply  with  the 
requirements  of  the  Act.  The  p'rocedures 
for  complying  with  FIFRA  section 
3(c)(1)(D)  are  located  in  Subpart  E. 

The  second  set  of  data  requirements 
concerns  the  submission  or  citation  of 
data  needed  by  the  Agency  to  make 
various  types  of  registration 
determinations.  FIFRA  section  3(c)(5) 
(C)  and  (D)  authorize  EPA  to  register 
products  unconditionally  if  EPA  can 
determine  that  the  product  and  its  uses 
do  not  cause  unreasonable  adverse 
effects.  In  its  discretion,  the  Agency  may 
instead  register  products  conditionally  " 


under  FIFRA  section  3(c)(7)  if  EPA  can 
determine  that  the  product  and  its  uses 
do  not  increase  the  risk  of  unreasonable 
adverse  effects.  Data  needed  to  make 
determinations  with  respect  to 
unreasonable  adverse  effects  are 
specified  in  proposed  Part  158,  and 
§  158.30  specifies  when  applicants  and 
registrants  must  submit  such  data. 
Accordingly,  §  152.50  refers  an  applicant 
to  Part  158  to  determine  which,  if  any, 
data  must  be  submitted  with  his 
application  to  enable  the  Agency  to 
make  its  determination  under  FIFRA 
section  3(c)(5)  (C)  or  (Dj,  or  3(c)(7). 

The  applicant  would  be  required  to 
provide  with  his  application  a  non- 
confidential summary  of  the  data 
submitted,  the  results  shown,  and  how 
the  results  support  the  application. 

The  Agency  believes  that  applicants 
for  registration  should  be  subject  to  the 
same  requirement  to  submit  reports 
concerning  known  adverse  effects  as  is 
imposed  upon  registrants  by  FIFRA 
section  6(a)(2).  Accordingly,  §  152.50(j) 
would  include  this  requirement, 

IV.  Reregistration 

The  Registration  Standards  process 
was  extensively  discussed  in  the 
Advance  Notice  of  Proposed 
Rulemaking  (A.N'PR)  issued  in  the 
Federal  Register  of  December  26, 1979 
(44  FR  76311).  Since  the  A.NPR  was 
issued,  the  registration  Standards 
process  has  been  modified  to  introduce 
greater  efficiency.  The  Agency  issued 
several  additional  notices  in  the  Federal 
Register  describing  the  implementation 
of  the  Registration  Standards  process, 
including  the  list  of  the  first  55 
chemicals  for  which  standards  would  be 
developed,  published  in  the  Federal 
Register  of  April  18.  1980  (45  FR  26370). 
a  description  of  the  cluster  scheme, 
published  in  the  Federal  Register  of 
November  14,  1980  (45  FR  75488),  an 
explanation  of  the  Data  Call-in  Program, 
published  in  the  Federal  Register  of 
October  7,  1980  (45  FR  66736,  and  a 
notice  of  availability  of  the  ranking  of 
clusters,  published  in  the  Federal 
Register  of  January  27,  1982  (47  FR  3770). 
The  Agency  has  considered  the 
comments  submitted  in  response  to  the 
A.NPR;  EPAs  response  to  these 
comments  is  provided  in  this  unit  of  the 
preamble.  Also  included  here  is  a 
summary  of  the  Registration  Standards 
process  as  it  now  functions,  and  a 
discussion  of  the  reregistration 
procedures  contained  in  this  proposal. 


A  Response  to  Comments  on  ANPR 

1  The  Transition  to  a  Registration 
Standards  System 

A  number  of  commenters  were 
concerned  that  the  reregistration  system 
described  in  the  Advance  Notice  would 
be  so  cumbersome  and  time-consuming 
that  Its  benefits  would  not  justify  the 
delays  that  implementation  might  cause 
in  the  reregistration  process.  EPAs 
experience  in  having  issued  over  60 
Standards  indicates  that  the  transition 
to  a  Registration  Standard  system  has 
been  accomplished  in  an  orderly 
manner.  The  new  system  makes  two 
important  changes:  data  are  organized 
and  evaluated  more  systematically,  and 
information  and  regulatory  decisions  are 
carefully  documented  independent  of 
the  process  of  registering  or  reregistering 
individual  products. 

Other  commenters  believed  that  EPA 
would  allow  the  registration  process  to 
be  temporarily  halted  during  the 
implementation  phase.  This  has  not 
happened:  EPA's  resources  are  allocated 
separately  to  registration  and 
reregistration  activities,  and  the  Agency 
operates  the  Registration  Standards 
process  in  parallel  with  other 
registration  activities.  In  addition,  the 
Agency  expects  that  the  Registration 
Standards  system  will  ultimately  enable 
EPA  to  process  many  registration 
actions  more  efficiently  once 
Registration  Standards  are  developed 
for  those  chemicals. 

2.  Consistency  With  FIFRA  . 
Requirements 

Some  commenters  questioned  whether 
the  reregistration  system  described  in 
the  Advance  Notice  complies  with 
FIFRA  section  3,  which  they  said 
requires  EPA  to  make  registration  and 
reregistration  determinations  on  a 
product-by-product  basis.  The  Agency 
believes  that  the  Registration  Standards 
program  does  not  conflict  with  the  Act 
and  that  Registration  Standards  will 
actually  enhance  Agency  decision 
making.  The  Registration  Standards 
process  differs  from  previous  practice 
only  in  the  manner  in  which  the 
information  supporting  these 
determinations  are  developed  and 
organized.  Once  a  Standard  has  been 
developed,  the  Agency  will  continue  to 
review  and  approve  registration  and 
reregistration  applications  on  an 
individual  basis.  The  resources  required 
to  evaluate  an  application  for 
registration  of  a  product  covered  by  a 
Standard,  however,  should  be 
considerably  less  than  those  required   " 
for  a  product  not  covered  by  a  Standard 
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3.  Legal  Status  of  Registration  Standards 

The  Advance  Notice  discussed  two 
alternatives  for  deTining  the  legal  status 
of  a  Registration  Standard  and 
explained  the  consequences  in  terms  of 
the  type  of  review  available  to  an 
apphcant  or  registrant  who  wishes  to 
challenge  the  Agency's  determination  on 
a  pesticide  registration.  The  first 
alternative  considered  Standards  to  be 
non-regulatory  statements  of  the 
Agency's  position;  the  second,  as 
reguidlions  to  be  promulgated  under 
notice-and-comment  procedures.  Under 
the  former,  an  applicant  or  registrant 
whose  registration  was  threatened  with 
cancelldtion.  for  example,  would  be 
entitled  to  a  full  adjudicatory  hearing  on 
the  merits  of  an  Agency  decision  to 
deny  or  cancel  reregistration.  Under  the 
latter,  there  would  be  a  right  to  a 
hearing,  but  the  prior  notice-and- 
corament  procedures  of  rulemaking 
would  limit  the  issues  that  could  be 
litigated.  In  this  case,  the  hearing  would 
be  for  the  purpose  of  determining  only 
whether  the  Standard  applied  to  the 
products  in  question  and  whether  the 
product  registrations  complied  with  the 
standard. 

Commenters  generally  favored  a 
system  under  which  Registration 
Standards  would  not  be  developed  as 
rules  governing  reregistration  but  would 
instead  be  statements  of  the  position 
EPA  would  take  in  acting  on 
applications  for  registration, 
reregistration,  or  amendment.  The 
Agency  concurs  with  these  comments 
and  believes  that  the  alternative  would 
raise  legal  questions  concerning  the 
scope  of  the  hearing  right  under  sections 
3(c)  (6)  and  6(h).  Accordingly, 
Registration  Standards  are  Agency 
position  documents,  which  do  not 
constitute  a  final  Agency  determination 
pertaining  to  any  particular  pesticide 
application  or  registration.  The  issuance 
of  a  Standard,  therefore,  does  not  create 
the  right  to  request  an  Agency  hearing; 
such  requests  are  proper  only  after  a 
registration  action  is  taken  under  the 
Standard. 

In  these  circumstances,  it  serves  no 
real  purpose  to  distinguish  between 
"interim  "  and  "final"  Registration 
Standards,  as  was  discussed  in  the 
Advance  Notice.  A  Standard  may  be 
used  in  making  registration  decisions, 
even  though  the  Agency  intends  to 
update  or  revise  the  Standard  after 
issuance.  No  Standard  is  "final "  in  the 
sense  that  a  regulation  is  final  after 
promulgation.  The  regulatory  position 
expressed  in  a  Standard  will  be 
reevaluated  when  additional  uses  of 
chemical  are  proposed,  the  Agency 
receives  new  data,  or  for  any  other 


reason  deemed  necessary  by  the 
Agency,  but  thi»  reevaluation  will  not  be 
conducted  as  notice-and-comment 
rulemaking. 

4.  Rejection  Cnteria  for  the  Data  Call-in 
Program 

In  the  Advance  Notice  and  in  the 
notice  announcing  the  Data  Call-in 
Program.  EPA  discusses  its  intention  to 
define  criteria  for  evaluating  studies 
submitted  to  satisfy  applicable  data 
requirements.  Such  criteria,  termed 
Rejection  Criteria,  would  serve  to 
identify  those  long-term  chronic  studies 
that  could  not  form  the  basis  for 
reregistration  decisions  because  of 
obvious  deficiencies  in  data  reporting  or 
methodology.  Many  commenters 
objected  to  this  approach,  stating  that 
the  application  of  criteria  could  not 
adequately  substitute  for  a  case-by-case 
scientific  evaluation  of  each  study.  EPA 
still  believes  that  the  concept  of 
rejection  criteria  has  merit,  and  is 
considering  the  possibility  of 
establishing  suc^  criteria. 

5.  Minor  Uses 

Several  commenters  asked  whether 
EPA  will  give  special  consideration  to 
registration  actions  pertaining  to  minor 
uses.  In  the  application  of  the  Data  Call- 
in  program  and  in  the  establishment  of 
data  requirements  under  Registration 
Standards,  the  Agency  considers  the 
potential  extent  of  use  and  exposure  to 
man  as  well  as  the  cost  impact  of 
developing  the  required  data  to  support 
these  products,  as  required  by  FIFRA 
section  3(c)(2)(A). 

6.  Consideration  of  Benefits 

Some  commenters  took  exception  to 
EP.'\'s  statement  in  the  Advance  Notice 
that  the  Registration  Standards  process 
would  not  normally  include  an 
expensive  quantification  or  discussion 
of  benefits  for  chemicals  which  do  not 
meet  any  of  the  special  review  criteria. 
These  commenters  argued  that  FIFRA 
requires  EPA  to  evaluate  the  risks  and 
benefits  of  each  pesticide  or  pesticide 
use  in  making  registration  and 
reregistration  determinations. 

EPA  agrees  that  a  consideration  of 
benefits  is  a  necessary  component  in 
making  the  determination  whether  a 
pesticide  or  use  will  perform  its 
intended  function  without  causing 
unreasonable  adverse  effects  on  the 
environment.  Determining  the 
reasonableness  of  any  risk  of  an 
adverse  effect  requires  EPA  to  consider 
•  benefits  of  pesticide  uses,  but  the 
analysis  of  benefits  must  be 
considerably  more  detailed  when  EPA 
has  definite  information  that  a  pesticide 
use  may  pose  a  significant  risk,  i.e„ 


information  indicating  that  a  special 
review  criterion  has  been  exceeded. 

If  EPA  has  no  indication  of  adverse 
effects,  the  analysis  of  benefits  will  be 
more  limited.  In  the  Registration 
Standards  process.  EPA's  evaluation  of 
benefits  is  commensurate  with  the  type 
and  severity  of  the  hazard  indicated  by 
the  available  pertinent  data. 

A  few  commenters  asserted  that  EPA 
lacks  the  authority  to  impose 
restrictions  to  reduce  the  risks  posed  by 
the  uses  of  a  pesticide  if  the  benefits  of 
such  uses  are  clearly  established  and  no 
special  review  criteria  are  exceeded 
EPA  disagrees  with  these  comments.  If 
reduction  of  risk  can  be  achieved  with 
little  or  no  reduction  in  benefits,  or  if  the 
cost  of  the  risk  reduction  measure  is  low- 
compared  to  the  potential  benefits  of 
that  action,  then  the  risk  of  an  adverse 
effect  is  clearly  unreasonable.  Because 
FlfT^A  sec.  6  authorizes  the  Agency  to 
cancel  the  registration  of  products  which 
cause  unreasonable  adverse  effects,  the 
agency  is  well  within  its  authority  to 
impose  a  requirement  that  would  reduce 
risks  to  a  reasonable  level. 

7.  Maintenance  of  a  Registration 
Standard 

The  Advance  Notice  listed  four 
possible  occurrences  that  could 
necessitate  amending  a  Registration 
Standard:  (1)  When  EPA  wishes  to 
incorporate  new  information  developed 
since  the  Standard  was  issued;  (2)  when 
it  becomes  apparent,  at  some  time  after 
a  Standard  is  issued,  that  additional 
data  are  required  to  maintain 
registrations  under  the  Standard;  (3) 
when  new  information  comes  to  the 
attention  of  the  Agency  that  indicates  a 
potential  for  significant  risk  to  health  or 
the  environment;  and  (4)  when  a 
registrant  seeks  to  register  a  product  or 
use  beyond  the  scope  of  the  existing 
Standard. 

Commenters  generally  agreed  that 
EPA  should  amend  Registration 
Standards  when  there  are  indications 
such  as  those  listed  above.  A  few 
commenters  assumed  that  EPA, 
exercising  its  authority  under  FIFRA 
section  6(a)  to  review  registrations 
every  5  years,  would  conduct  a  review 
of  each  Registration  Standard  every  5 
years  as  well.  The  Agency  believes  this 
to  be  unnecessary  and  tinie-consuming 
if  done  on  a  routine  basis.  Review  of  the 
Standard  as  the  result  of  registration 
amendments  will  assure  that  Standards 
receive  adequate  review.  Furthermore, 
EPA  will  reconsider  its  regulatory 
position  if  new  information  suggests  the 
need  to  do  so;  for  example,  if 
information  on  potential  adverse  effects 
on  health  or  the  environment  are 
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submitted  by  a  registrant  in  accordance 
with  FIFRA  section  6(a)(2). 

8.  Inert  Ingredients 

The  Advance  Notice  sought  comment 
on  the  manner  in  which  EPA  should 
evaluate  the  safety  of  inert  ingredients 
used  in  pesticide  formulations.  Some 
commenters  questioned  EPAs  authority 
to  regulate  such  substances;  others 
referred  to  the  regulation  of  such 
substances  under  other  statutes.  In 
general,  the  comments  were  in  favor  of  a 
system  whereby  the  Agency  presumes 
that  inert  ingredients  do  not  cause  or 
increase  the  risk  of  adverse  effects.  EPA 
is  concerned  that  some  mert  ingredients 
could  pose  significant  risk,  and  does  not 
agree  that  existing  regulation  assure? 
the  safety  of  all  such  substances.  T+iie 
Agency  is  currently  developing  a  tiered, 
interdisciplinary  scheme  of  tests  for 
evaluating  inert  ingredients,  focusing 
initially  on  mammalian  toxicology  and 
residue  analysis  in  food  and  feed.  As 
part  of  this  scheme,  the  Agency  would 
identify  inert  ingredients  deemed  to  be 
innocuous  and  exempt  from  testing 
requirements. 

B.  Summary  of  the  Registration 
Standards  Process 

The  Registration  Standards  Program  is 
EPAs  approach  to  the  reassessment  and 
reregistration  of  pesticide  products  as 
mandated  by  FIFRA  section  3(g).  The 
intent  of  that  section  is  to  require  EPA  to 
ensure  that  existing  products  meet 
current  EPA  requirements  for 
registration. 

1.  The  Agency's  approach  to 
reassessment  of  previously  registered 
chemicals  has  been  a  long-term  strategy, 
involving  three  steps: 

i.  Identification  and  review  of  problem 
chemicals  through  the  high-priority 
special  review  process; 

ii.  Completion  of  the  data  base  for 
such  chemicals  through  the  Data  Call-in 
Program;  and 

iii.  Systematic  reassessment  of  the 
chemicals  not  singled  out  for  special 
review  through  the  Registration 
Standards  program,  using,  when 
available,  new  data  generated  as  a 
result  of  the  Data  Call-in  program. 

The  Special  Review  process  is  a 
review  process  to  identify  pesticides 
which  meet  or  exceed  certain  risk 
criteria,  and  therefore  may  pose 
unreasonable  adverse  effects.  Through 
this  informal  review,  the  Agency 
examines  the  risks  and  benefits  of  these 
pesticides,  and  determines  what 
regulatory  actions  to  fake  to  reduce 
risks.  Special  reviews,  begun  in  1975, 
have  been  completed  for  the  majority  of 
the  originally  indentified  problem 
chemicals,  and  now  is  being  integrated 


into  the  Registration  Standards  program. 
Of  84  chemicals  identified  for  special 
review.  75  have  completed  the  special 
review  process. 

The  Data  Call-in  program  fills  a 
second  critical  need  in  our  reassessment 
strategy.  During  the  early  years  of  the 
special  review  program,  and  in  planning 
for  the  Registration  Standards  program, 
it  became  clear  to  the  Agency  that  its 
data  base  needed  for  reassessment  of 
risks  and  benefits  was  inadequate  by 
modem  standards.  Studies  addressing 
chronic  health  effects  were  lacking, 
often  not  because  of  failure  by  the 
industry  to  submit  such  data  when  the 
product  was  first  registered,  but  simply 
because  data  requiremerls  had 
increased  over  the  years.  The  majority 
of  chemicals  that  were  to  be  reviewed 
had  been  registered  prior  to  1975,  when 
fewer  data  requirements  were  in  place. 
The  Data  Call-in  program  is  intended 
to  fill  that  gap.  By  notifying  registrants 
before  the  Agency's  reassessment  is  to 
be  done,  essential  chronic  health  data 
can  be  developed  and  made  available 
for  that  review.  By  1985,  the  Agency 
believes  that  its  early  Data  Call-in 
efforts  will  begin  to  show  results  in  the 
Registration  Standards  program. 

Having  dealt  with  obvious  problem 
chemicals  through  the  special  review 
process,  and  having  initiated  a  program 
to  acquire  needed  data  upon  which  to 
base  its  review  of  the  remaining 
chemicals,  the  Agency  has  begun  the 
final  stage  of  its  reassessment — the 
Registration  Standards  program.  In  the 
Registration  Standards  program,  the 
Agency  undertakes  a  thorough  review  of 
the  scientific  data  base  underlying 
pesticide  registrations,  and  makes  broad 
regulatory  decisions  for  a  group  of 
pesticide  products  containing  the  same 
active  ingredient  rather  than  on  a 
product-by-product  basis.  An  estimated 
600  standards  will  be  developed 
covering  most  of  the  currently  registered 
pesticide  products.  This  approach  is 
intended  to  simplify  and  streamline  the 
regulatory  process  for  both  the  Agency 
and  pesticide  registrants  and  to  assure 
the  public  that  all  registrations  are 
supported  by  a  complete  and  valid 
scientific  data  base. 

To  process  approximately  600  active 
ingredients  through  Registration 
Standard  review,  active  ingredients  with 
similar  uses  have  been  divided  into  48 
groups,  or  clusfefs.  The  Agency  adopted 
this  use  cluster  approach  based  on 
considerations  of  market  competition, 
availability  of  in-depth  data  on  use 
alternatives  should  the  need  for  an 
intensive  review  arise,  and  efficient  use 
of  EPA  resources.  The  clusters  were 
ranked  by  applying  production,  human 


exposure,  and  ecological  exposure 
factors. 

2,  A  Registration  Standard  is 
optimally  developed  in  four  phases:  (i) 
Data  Call-in,  (ii)  Data  gathering,  (iii) 
Data  evaluation,  and  (iv)  Development 
of  tke  Standards  and  Guidance  Package 

i.  Data  Call-In.  The  Data  Call-ln 
Program  operates  under  the  authority  of 
FIFRA  section  3(c)(2)(B).  which  provides 
that  the  Agency  may  require  the 
submission  of  data  in  support  of 
continued  registration.  Under  the  Data 
Call-in  Program  the  Agency  requires 
registrants  to  provide  needed  long-term 
chronic  toxicity  studies  before  the 
initiation  of  the  Registration  Standard 
review.  Because  of  the  time  needed  for 
development  and  submission  of  long- 
term  studies  (3  to  4  years),  the  chemicals 
reviewed  in  the  early  years  of  the 
Registration  Standards  program  have 
been  evaluated  without  the  benefit  of 
the  prior  call-in  of  long  term  data. 

The  four  types  of  long-term 
toxicological  data  which  are  addressed 
by  the  Data  Call-In  Program  are  chronic 
feeding,  oncogenicity,  reproduction,  and 
teratogenicity  studies.  Under  the  Data 
Call-In  Program,  the  Agency  first 
determines  which  of  the  four  types  of 
chronic  test  data  are  required  for  the 
pesticide,  based  on  its  use  patterns  and 
other  factors.  The  Agency's  files  are 
checked  to  ascertain  that  none  of  those 
data  have  been  submitted,  and  the 
registrants  notified  that  they  must 
initiate  testing  to  fill  those  data  gaps. 
Because  of  limited  Agency  resources 
and  the  need  to  use  them  most 
efficiently,  data  currently  in  Agency 
files  are  not  reviewed  to  determine  their 
acceptability;  therefore,  when  the  full 
Registration  Standard  review  is 
completed,  some  of  these  studies  may 
need  to  be  replaced.  Waivers  may  be 
requested  by  applicants  for  such 
reasons  as  limited  exposure  and  low 
production,  irrelevance  of  the  data 
requirements,  or  cancellation  of  specific 
uses. 

If  a  registrant  does  not  comply  with 
the  Data  Call-In  notice  and  is  not 
granted  a  waiver,  the  Agency  may  issue 
a  Notice  of  Intent  to  Suspend  under 
FIFRA  section  3(c)(2)(B).  Once  a 
pesticide  registration  is  suspended,  the 
registrant  is  not  permitted  to  distribute 
his  product(s)  until  he  complies  with  the 
terms  of  the  notice.  A  suspension  notice 
is  rescinded  when  the  Agency  is 
informed  that  the  registrant  has 
complied  with  the  notice  requirements. 
Data  Call-in  notices  are  being  issued 
at  the  rate  of  70  or  more  active 
ingredients  per  year.  Registration 
Standard  reviews  are  being  conducted 
at  the  rate  of  20  or '30  active  ingredients 
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per  year.  Therefore,  the  Data  Call-in 
Program  will  be  completed  well  ahead 
of  the  Registration  Standards  reviews. 

ii.  Data  gathering.  Chemicals  are 
scheduled  for  review  approximately  6 
months  to  a  year  before  the  Agency 
begins  its  review.  Once  the  schedule  is 
established,  all  manufacturing  use 
producers,  and  formulators  who  do  not 
buy  the  active  ingredient  as  a  registered 
technical  source,  are  asked  to  provide 
an  updated  description  of  the 
manufacturing  process. 

As  the  initial  step  in  the  actual  review 
process,  the  Agency  prepares  a 
bibliography  of  all  data  in  Agency  files 
pertaming  to  the  chemical,  except  that 
in  most  cases  efficacy  data  are  not 
included  because  the  Agency  is  no 
longer  required  to  make  a  finding  of 
efficacy  for  many  product.  The 
bibliography  also  includes  any 
Government-conducted  studies  (such  as 
National  Cancer  Institute  studies)  and 
other  primary  source  material  identified 
by  Agency  scientists.  The  Agency 
attempts  to  ensure  that  the  bibliography 
is  complete  and  accurate,  and  that 
listings  are  not  duplicated. 

When  the  final  bibliography  of 
pertinent  studies  has  been  compiled, 
Agency  scientists  identify  those  studies 
they  believe  are  necessary  for  their 
review;  these  studies  are  retrieved  from 
Agency  files  and  reviewed.  The  data 
gathering  phase  lasts  about  5  months. 

Concurrent  with  the  bibliography 
development,  use  information  is 
developed,  including  all  current  use 
patterns,  and.  to  the  extent  possible, 
potential  uses  for  which  registration  is 
likely  to  be  sought  in  the  near  future. 
Registrants  are  asked  to  assist  in 
identifying  potential  new  use  patterns. 

iii.  Data  evaluation.  Each  chemical  is 
reviewed  by  a  Project  Support  Team, 
which  is  managed  by  a  Registration 
Product  Manager,  and  includes  use 
experts,  data  retrieval  experts,  and 
scientists  in  various  disciplines.  At  the 
outset  of  the  Data  Evaluation  phase,  the 
Project  Support  Team  meets  to  exchange 
information  on  the  chemical  from  a 
regulator^'  and  scientific  perspective. 
These  meetings  are  designed  to  provide 
background  from  which  the  scientists 
can  conduct  their  review.  Knowledge  of 
the  regulatory  history,  the  growth 
patterns  of  the  chemical's  use.  the 
completeness  of  the  data  base,  and  any 
past  regulatory  or  health  problems  will 
help  focus  the  review  and  increase  its 
effectiveness. 

In  the  Data  Evaluation  phase, 
scientists  review  data  in  each  of  five 
disciplines:  Product  chemistry, 
environmental  fate,  residue  chemistry, 
toxicology,  and  ecological  effects. 
Efficacy  data  are  reviewed  if  necessary. 


The  scientists  document  their  reviews  of 
each  relevant  study  and  prepare  a 
summary  of  what  is  known  about  the 
chemical  in  their  respective  disciplines. 
Scientists  also  identify  gaps  in  the  data 
base  which  should  be  filled  to  enable  a 
complete  scientific  assessment  to  be 
made.  The  Agency's  proposed  Part  158 
data  requirements  are  used  as  the  basis 
for  determination  of  data  gaps,  although, 
based  on  knowledge  of  the  particular 
use  patterns  of  the  chemicals  and  the 
results  of  the  initial  reviews,  additional 
data  gaps  may  be  identified. 

If  the  analysis  of  the  data  shows  a 
special  review  criterion  has  been  met  or 
exceeded,  the  standard  may  be  issued 
noting  that  a  special  review  is  being  or 
will  be  initiated. 

Depending  on  the  number  of  studies  to 
be  reviewed,  the  Data  Evaluation  phase 
lasts  from  6  to  10  months. 

iv.  Development  of  the  Standard  and 
issuance  of  Guidance  Package.  At  the 
completion  of  the  Data  Evaluation 
phase,  the  Agency  establishes  a 
regulatory  position  for  the  chemical,  that 
is.  what  compositions,  levels  of  active 
ingredient,  formulation  types,  and  uses 
are  registrable  under  the  Standard  and 
whether  restrictions  on  use  (such  as  use 
only  by  certified  applicators  or 
farmworker  safety  restrictions)  are 
needed.  The  Agency  also  states  the 
rationale  for  each  regulatory  decision 
and  determines  the  data  which  must  be 
submitted  to  complete  the  review. 
Included  in  this  phase  is  a  reassessment 
of  all  tolerances  or  other  clearances 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA).  If  warranted, 
the  Agency  will  propose  to  increase  or 
decrease  the  tolerance  levels  or  note  the 
need  for  other  actions  under  the  FFDCA. 

Finally,  the  scientific  summaries,  the 
regulatory  position  and  supporting 
rationale,  the  tolerance  assessment, 
data  requirements,  and  conditions  of 
continued  use  of  the  chemical  are 
compiled  into  a  Registration  Standard. 

For  the  purposes  of  reregistration,  a 
Guidance  Package  is  prepared  for 
registrants,  containing  the  regulatory 
position  and  rationale,  data 
requirements  and  bibliography. 
Reregistration  may  be  granted  when  the 
registrant  agrees  to  submit  missing  data, 
submits  an  updated  statement  of  his 
formulation,  complies  with  any 
regulatory  restrictions  placed  on  the 
pesticide,  satisfies  Agency  data 
submission  requirements  under  FIFRA 
section  3(c)(1)(D),  and  provides  labeling 
reflecting  the  results  of  product 
chemistry  and  acute  toxicity  studies. 

Study  reviews  and  scientific 
summaries  are  placed  in  Agency  records 
for  retrieval  during  subsequent  reviews 
of  the  chemical.  Copies  of  the 


Registration  Standard,  the  study 
reviews,  and  the  science  summaries  are 
available  to  the  public  under  the 
Freedom  of  Information  Act.  subject  to 
the  provisions  of  FIFRA  section  10. 

C.  Reregistration  Procedures 

Proposed  Subpart  D  (§§  152.60 
through  152.79)  describes  the  procedures 
the  Agency  will  use  for  the 
reregistration  of  currently  registered 
pesticide  products,  as  mandated  by 
FIFRA  section  3(g).  The  procedures  are 
generally  analogous  to  those  for  new 
registration.  Reregistration  of  a 
manufacturing  use  product  will  normally 
follow  the  issuance  of  aJ^egistration 
Standard  for  the  pesficide,  but  end  use 
products  may  be  reregistered  under  a  ' 
variety  of  circumstances,  including 
special  call-in  or  under  the  procedures 
of  the  Label  Improvement  Program.  The 
Agency  would  notify  current  registrants 
of  the  need  to  submit  an  application  for 
reregistration.  The  contents  of  the 
application  are  referenced  to  S  152.50. 
The  Agency's  review  would  encompass 
the  same  considerations  as  for  new 
unconditional  or  conditional 
registration,  and  the  approval  would  be 
granted  based  on  the  criteria  in 
§§  152.112  or  152.113,  depending  on 
whether  additional  data  were 
determined  to  be  necessary.  The 
reregistration  would  be  issued  under  the 
authority  of  FIFRA  section  3(g). 

Unlike  its  denial  of  an  application  for 
new  registration,  however,  the  Agency 
would  issue  a  notice  of  intent  to  cancel 
the  registration  if  the  registrant  failed  to 
submit  his  applicafion  for  reregistration. 
The  registrant  receiving  a  notice  of 
intent  to  cancel  would  have  30  days  to 
comply  with  the  Agency's  requirements 
or  to  request  a  hearing  on  those 
requirements  to  which  he  objected.  The 
proposal  specifies  that,  during  the 
pendency  of  any  hearing,  the  registrant 
would  have  to  comply  with 
requirements  not  at  issue. 

V.  Procedures  for  Satisfying  Data 
Requirements 

Subpart  E  describes  the  materials  that 
an  applicant  must  submit  to  fulfill  the 
Agency's  data  requirements  under 
FIFRA  section  3(c)(1)(D).  Subpart  E  was 
issued  as  a  final  rule  and  published  in 
the  Federal  Register  of  August  1, 1984 
(49  FR  30884). 

VI,  Agency  Review  of  Applications 

Subpart  F  would  describe  the 
Agency's  review  of  applications  for 
registration  or  amended  registration, 
including  notification  via  Federal 
Register  publication  of  certain  types  of 
application,  disposition  of  applications 
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that  are  incomplete,  the  bases  for 
approval  of  unconditional  and 
conditional  registrations,  and  the 
grounds  for  denial  of  an  application.  The 
provisions  of  this  subpart  are  generally 
those  currently  in  effect,  with  certain 
clarifications  of  existing  policy. 

A.  Incomplfte  Applications 

The  proposal  would  make  clear  that 
an  application  that^is  incomplete  for  any 
reason  would  not  be  reviewed  by  the 
Agency.  The  applicant  would  be 
notified,  and  allowed  75  da>s  in  which 
to  complete  the  application  or  correct 
initial  deficiencies.  The  75-day  time 
frame  was  established  by  FR  .N'otice  75- 
4,  dated  August  27,  1975,  and  is  now 
proposed  to  be  included  in  the 
regulation.  PR  .Notice  7.S-4  would  be 
revoked  upon  promulgation  of  this  rule. 

B.  Standard  for  Review  of  Applications 

Proposed  §  152.111  makes  it  clear  that 
EPA  has  the  discretion  to  review- 
applications  either  under  FIFRA  section 
3(c)(5)  for  unconditional  registration,  or 
under  FIFRA  section  3(c)(7)  for 
conditional  registration.  The  proposal 
states  that  the  Agency  will  consider 
applications  under  the  standards  of 
FIFRA  section  3(c)(5)  only  if  a  new 
chemical  is  proposed,  or  if  the  Agency 
decides  that  such  review  is  warranted. 
EPA  will  review  all  other  applications 
under  section  3(c)(7)  of  the  Act.  In  the 
past,  conditional  registration 
applications  have  comprised  the  bulk  of 
Agency  registration  actions,  and  EPA 
expects  that  this  will  continue  to  be  the 
case  in  the  future. 

Proposed  §§  152.112  through  152  114 
describe  the  criteria  by  which  the 
Agency  would  approve  applications 
unconditionally  under  FIFRA  section 
3(c)(5)  and  conditionally  under  FIFRA 
section  3(c)(7).  Section  152.114  contains 
in  regulations  for  the  first  time  the 
criteria  for  approval  of  conditional 
registration  of  products  containing  new 
active  ingredients  under  FIFRA  section 
3(c)(7)(C),  Section  152.115  describes  the 
conditions  normally  imposed  on 
registrations  issued  under  FIFRA  section 
3(c)(7). 

VII.  Obligations  and  Rights  of 
Registrants 

Proposed  Subpart  G  describes  in  one 
location  both  the  obligations  of  the 
registrant  with  respect  to  his  product 
and  the  Agency,  and  the  rights  that 
accrue  to  him  as  a  result  of  the 
registration  of  his  product.  The  proposal 
describes  two  specific  obligations  that 
w-ould  be  imposed  on  registrants.  First, 
the  registrant  would  have  a  continuing 
obligation  to  ensure  that  the  Agency 
could  contact  him  if  necessary.  This 
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would  involve  updating  his  name  and 
address,  and,  if  necessary,  those  of  his 
authorired  agent.  The  Agency  believes 
that  a  correct  name  or  address  is  a  form 
of  information  that  may  be  required  to 
continue  or  maintain  the  registration  in 
effect  under  FIFRA  section  3(c)(2)(Bj, 
and  proposes  to  use  the  suspension 
penalty  provided  by  that  section  if  the 
information  is  not  submitted  in  a  timely 
manner  If  the  Agency  is  unable  to 
contact  the  registrant  after  two  attempts 
by  certified  mail,  the  Agency  will,  after 
90  additional  days,  suspend  all 
registrations  of  the  registrant  involved. 
Reinstatement  could  be  accomplished  at 
any  time  that  the  registrant  complied  by 
submitting  his  correct  name  and 
address. 

This  proposal  is  intended  to  permit 
EPA  to  purge  its  files  periodically  of 
registrants  who  have  gone  out  of 
business  or  moved  without  notifying  the 
Agency.  EP.A  makes  a  diligent  effort  to 
locate  registrants  in  addition  to  sending 
correspondence  by  certified  mail,  but 
currently  lacks  a  suitable  regulatory 
mechanism  to  remove  such  producers 
from  its  listings.  EPA  does  not  believe 
that  suspension  of  registration  if  the 
registrant  cannot  be  located  is  an 
unduly  harsh  penalty,  since 
reinstatement  is  automatic  upon 
submitting  the  information. 

Second,  the  proposal  would 
incorporate  as  §  152.125  the  statutory 
requirement  of  FIFRA  section  6(a)(2)" 
that  a  registrant  inform  the  Agency  of 
any  adverse  effects  of  his  product(s)  on 
man  or  the  environment. 

Tip  remaining  sections  of  proposed 
Subpart  G  pertain  to  the  rights  accorded 
a  registrant.  The  basic  right  provided  by 
registration  is  that  a  pesticide  product 
may  legally  be  sold  and  distributed  in 
commerce. 

Proposed  S  152,128  describes  the 
Agency's  policy  with  respect  to 
distribution  of  the  product  as  labeled.  A 
registrant  would  continue  to  be 
permitted  to  distribute  and  sell  under  his 
currently  approved  labeling.  However, 
when  that  labeling  was  changed  at  his 
request,  this  section  would  limit  the  time 
that  products  bearing  old  labeling  could 
continue  to  be  distributed.  Current 
regulations  in  S  162.8(b)(3)(iv)  permit 
distribution  of  a  product  under  any 
labeling  accepted  over  a  5-year  period. 
EPA  believes  that  5  years  is  an 
inordinately  long  time  for  labels  to 
continue  to  be  used  after  an  amendment. 
Five-year  old  labels,  which  may  be 
obsolete  because  of  repeated 
amendment  by  the  registrant,  or  because 
of  changing  technology  or  new  health  or 
safety  information,  may  be  misleading 
to  the  user.  Moreover,  the  Agency's 
experience  is  that  obsolete  labels  create 


■\ 


37924         Federal  Register  /  Vol.  49,  No.  188  /  Wednesday,  September  26.  1984  /  Proposed  Rules 


IMI 


confusion  in  enforcement  when  several 
previously  accepted  labels  are  found  in 
channels  of  trade.  Accordingly,  the 
Agency  proposes  that,  if  a  registrant 
amends  his  accepted  label,  he  should  be 
permitted  a  year  to  distribute  or  sell 
previously  labeled  product.  EPA 
believes  that  this  period  of  time  is 
sufficient  to  exhaust  stocks  of  old 
labeling.  In  submitting  an  application  to 
amend  his  label,  the  registrant  has 
indicated  his  intention  and  desire  to 
change  his  label,  and  could  be  e.xpected 
upon  approval  to  do  so  es  soon  as 
possible.  Moreover,  a  year  would  be 
consistent  with  current  Agency  policy 
that  permits  the  distribution  and  sale  of 
products  after  voluntary  cancellation  for 
a  period  of  one  year.  EPA  would  like 
comment  on  whether  this  period  of  time 
is  sufficient,  or  whether  a  shorter  or 
longer  period  of  time  should  be  allowed. 
Based  on  comments  received,  EPA  may 
adopt  a  different  time  frame  for 
permissible  use  of  previously  approved 
labeling. 

If  the  Agency  requires  that  labels  be 
revised,  as  a  result  of  its  reviews  for 
reregistration,  special  review,  or  other 
label  review  processes,  the  Agency 
would  specify  the  period  of  time  that  old 
labels  may  continue  to  be  used. 

A  further  right  accorded  to  a 
registrant  is  that  of  transferring  his 
registration  to  another  person  without 
having  to  obtain  a  new  registration.  The 
Agency  has  no  legal  obligation  to  permit 
or  recognize  the  transfer  of  a 
registration  merely  because  the 
registrant  desires  to  sell  the  product  to 
another  producer.  Obtaining  registration 
for  a  "me-too"  product  is  a  relatively 
simple  matter  for  a  pesticide  producer. 
However,  if  the  Agency  did  not  permit 
transfer  of  products  between  pesticide 
producers,  it  is  likely  that  its  files  would 
soon  be  burgeoning  with  duplicate  "me- 
too"  products.  Registrants  who  wish  to 
stop  producing  or  marketing  a  product 
often  fail  to  request  cancellation  of  the 
registration.  Transfer  of  the  unwanted 
registration  therefore  alleviates  to  a 
certain  extent  the  recordkeeping 
problems  of  the  Agency. 

The  Agency  proposes  to  establish 
conditions  for  the  transfer  of 
registrations  that  are  consistent  with 
practices  in  transferring  other  assets  of 
a  business.  The  Agency  would  thereby 
avoid  common  problems  that  have 
arisen  in  the  past  in  making  such 
transfers.  Requests  for  transfer  may  be 
made  for  a  variety  of  reasons,  including 
the  sale  of  the  company,  its  pesticide 


product  line,  or  the  rights  to  one  or  more 
pesticide  products;  the  reorganization  of 
the  company:  or  the  bankruptcy  of  a 
company  and  subsequent  legal 
proceedings.  The  Agency  does  not  wish 
to  be  embroiled  in  the  resolution  of 
complex  questions  of  ownership  of  a 
pesticide  registration.  Nor,  however,  can 
it  permit  such  questions  to  result  in  a 
situation  where  the  Agency  cannot 
ascertain  the  identity  of  the  true 
registrant  who  is  responsible  for  the 
product  under  the  Act. 

The  Agency  therefore  proposes  that 
transfer  or  registration  be  accomplished 
by  submitting  a  transfer  agreement 
describing  relevant  information  about 
the  transfer  [financial  details  need  not 
be  supplied),  A  transfer  would  be 
irrevocable,  once  accomplished,  i.e.,  the 
transferor  could  not  retain  any  rights, 
title,  or  interest  in  the  registration.  Nor 
could  the  transferred  registration  serve 
as  collateral  or  security  for  any  loan 
arrangement,  such  that  it  could  revert  to 
the  ownership  of  the  transferor 
automatically,  or  without  the  knowledge 
and  approval  of  the  Agency.  In  addition 
to  the  transfer  agreement,  the  transferor 
would  have  to  submit  a  notarized 
statement  that  the  transfer  was  legally 
proper,  and  that  it  met  all  applicable 
State,  local  and.  if  necessary,  court- 
ordered  requirements. 

After  receipt  of  the  appropriate 
documents,  and  if  the  transfer  meets  the 
requirements,  the  Agency  would  record 
the  transfer.  Subsequently,  the  Agency 
would  regard  the  transferee  as  the  legal 
registrant  for  all  purposes  under  section 
3  of  the  Act.      I 

Transfer  of  rights  to  exclusive  use  of 
data  or  compensation  under  FIERA 
section  3(c)(1)(D)  is  considered  to  be  a 
separate  transaction  from  transfer  of  the 
registration  itself,  entailing  fewer 
requirements.  Subpart  E  (49  PR  30884) 
provides  procedures  for  the  transfer  of 
data  rights;  those  proposed  for  the 
transfer  of  registration  parallel  those  in 
§  152.98. 

Finally,  the  proposal  would 

incorporate  the  current  policy  under 
which  the  registrant  has  the  right  to 
request  the  cancellation  of  his  product's 
registr.'i'ion.  If  he  does  not  wish  to 
continue  to  distribute  and  sell  the 
product,  and  does  not  wish  to  transfer 
the  registration  to  another  producer,  he 
should  request  cancellation. 
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VUI.  Other  Agency  Regulatory  .Activities 
Affecting  Registrations 

Proposed  Subpart  H  summdiizes  for 
registrants,  applicants,  and  prospective 
applicants  other  regulatory  acti\  ities 
associated  with  the  registration  process 
In  considaring  an  application  for 
registration!,  and  after  registration  has 
been  issueji.  the  Agency  may  take  other 
actions  affecting  the  registration  that  are 
authorized  under  other  sections  of 
FlFR.-\.  These  activities  either  do  not 
apply  to  all  applications  or  all 
registrations,  as  do  those  in  Subparts  C. 
D.  and  E.  or  are  conditioned  upon  the 
occurrence  of  certain  circumstances   A 
registrant  would  be  able  to  scan  Subpart 
H,  and.  if  he  finds  that  any  of  the 
activities  mentioned  would  apply  to  his 
product,  may  refer  to  the  more  detailed 
requirements  in  the  referenced  subparts. 
Some  of  the  Agencv  s  actions 
(cancellation  and  suspension  of 
registrations)  do  not  warrant  an  entire 
subpart  and  would  be  contained 
complete  in  Subpart  i\. 

Activities  summarized  in  this  unit, 
together  with  their  referenced  subpart  in 
Part  152  (ftany)  include  the  following; 

1.  ClasS^cation — Subpart  I. 

2.  SubmS^sion  of  inform.ation  to 
maintain  a  gistratirn. 

3.  Reref  stration — Subpart  D. 

4.  The  ?  .ecial  Review  Process — to  be 
proposed    erparately. 

5.  Cancellation  of  registration. 
6  Suspension  of  registration. 

7.  Child-resistant  packaging — new 
Partis?. 

8.  The  Label  Improvement  Prog.rum — 
Subpart  J. 

9.  Coloration  and  discoloration 
requirements — Subpart  K. 

IX.  Classification  of  Pesticides 

Proposed  Subpart  I  combines  the 
requirements  currently  found  in 
§§  162, n(c)  162,30.  and  162.31  for  the 
classification  of  pesticides  for  restricted 
use.  The  Ajiency  also  is  proposing 
several  changes  in  the  requirements, 

A.  Criteria  for  Restriction 

The  Agency  has  restructured  the 
criteria  for  restricted  use  to  reflect  that 
its  concerns  are  directed  to  the 
identification  and  classification  of 
products  that  need  restriction  rather 
than  products  that  should  be 
unrestricted.  Current  regulations  m 


§  162.11(c)  set  criteria  which,  if  met 
place  a  product  in  general  use 
classification.  Section  152,175  would 
state  the  criteria  which,  if  met,  would 
warrant  classifying  a  product  for 
restricted  use. 

The  Agency  also  proposes  a  single  set 
of  criteria  that  would  apply  both  to  the 
new  products  and  to  previously 
registered  products.  Current  regulations 
m  §  162, 11(c)  establish  artificial 
distintions  between  these  two  types  of 
products. 

The  Agency  is  proposing  in  §  152  175  a 
number  of  changes  in  the  toxicity 
criteria  under  which  a  product  becomes 
a  candidate  for  restricted  use 
classification.  To  assist  readers,  a  table 
comparing  the  current  criteria  and  the 
proposed  criteria  has  been  included  m 
this  unit  of  the  preamble. 

1,  The  proposal  would  add  oral 
toxicity  as  a  restricted  use  criterion  for 
uses  other  than  residential  and 
institutional  use  The  Agency  believes 
that  the  potential  for  inadvertent 
ingestion  exists  even  with  those  use 
patterns  not  in  a  residential  or 
institutional  setting  and  would  therefore 
consider  formulations  with  an  acute  oral 
LD  so  of  50  mg,/kg  or  less  (Toxicity 
Category  I)  for  restricted  use, 

2,  The  criteria  for  non-target  organism 
exposure  for  outdoor  uses  would  be 
independent  of  the  criteria  for  human 
exposure.  Under  current 

§  162,ll(c)(l)(in),  criteria  for  non-target 
organism  toxicity  apply  only  if  the 
criteria  for  human  toxicity  are  first 
exceeded.  Under  the  proposal,  a  product 
could  be  a  candidate  for  restricted  use 
based  solely  on  its  toxicity  to  non-target 
organisms 

3,  The  criteria  for  non-target  species 
would  be  expanded  to  establish 
additional  criteria  for  granular  products 
which  would  reflect  the  peculiar  nature 
of  the  hazard  to  be  expected  from  their 
use.  Such  products  often  exhibit  toxicity 
to  birds  and./or  mammals  from  direct 
ingestion  of  the  product  remaining  on 
the  soil  surface,  rather  than  as  residues 
on  foliage  or  other  food  sources. 
Accordingly,  the  .Agency  is  proposing 
specific  toxicity  criteria  based  on  the 
acute  toxicity  of  the  product  to  birds 
and,/or  mammals.  These  criteria  would 
be  mdependent  of  the  current  residue 
criteria  which  would  be  retained. 
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TABLE — COMPARISON  OF  CURRENT  AND 
FOR  RESTRICTION 


PROPOSED  CRITERIA 


I 


Cr  i  ter  i< 


Oral  toxicity 

Dermal    toxicity 

Inhalat ion 
toxicity 

Eye  irr itat  ion 


Sk  in  irr itat  ion 


Oral  toxicity 


Der'^al  toxicity 


Inhalat  ion 
toxicity 

Eye  irritation 


Skin  irritation 


Current 


DOMESTIC 


Product  is  candidate 
for  unrestricted  if: 

>1.5  g/kg  on  product 
as  diluted  for  use 

>2000  my./kg  on 
formulated  product 

>2   mg/1  on  product 
as  formulated 

Current  Toxicity 
Categories  III  and 
IV 

Current  Toxicity 
Categories  III  and 
IV 


NON-DOMESTIC 


Prodijct    is    candidate 
for    unrestricted    if: 

None 


(1  )    >200   mgAg   on 

formulated   product 

(2)  >16  gAg  on 

product  as  diluted 
into  mist  or  spray 

>0.2  mg/l  on  product 
as  formulated 

Current  Toxicity 
Categories  II,  III 
and  IV 

Current  Toxicity 
Categories  II,  III 
and  IV 


"Proposed 


RESIDENTIAL/ INSTITUTIONAL 


Product  is  candidate 
for  restricted  if: 

^1.5  gAg  on  product 
as  diluted  for  use 

£2  000  msAg  on 
formulated  product 

f^O.5  mq/l  on  product 
as  formulateo^/ 

Current  Toxicity 
Categories  1  and  II 


Current  Toxicity 


ALL  OTIIE.R  fSES 


Product  is  canaidate 
for  restricted  if: 

<_5C    mgAg    on    product 
as.    formulated 

(1  )    <2ao    mgAg    on 

Tormulatea   product 

(2)    £16   gAg    or.    product 
as    diluted    for    use 


<_0.u'j   mq/1    or^    iroduct 
as    toriTjlatedl 


Current  Tcr i : i ty 
Category  I 


Current  Toxicity 
Category  1 


Cr 1 ter  ia 


Marr..-ia  1  lan 
toxicity 

Bird 

s  ubacu  te 

toxicity 

A-;^at  10 
or  jan  ism 
toxicity 

Bird  acute 
toxicity 


Current 


CLTDOOR  USE 


Product  IS  candidate 
for  unrestricted  if: 

Occurs  as  residue  at 
<1/S  acute  oral  LDcq 

Occurs  as  resiJue  at 
<l/5  subacute  aietary 

^■-50 

Occurs  in  water  at 
<1/10  acute  LC5Q 


I 


_FToposed 


OUTDOOR    USE 


Product  IS  canaiaate  for 
restricted  if; 

same,    except  _>l/5  acute 

Same,  except  >^l/5  subacute 
dietary  LC50 


Same,  except  >^1/10  acute 


For  jnar,  j:,=ir  products, 
acute  mammalian  or  avian 
1-050  of  formulated  product 
<_    5  0  mgAg 


^/Equivalent  to  current  requirement.   Refer  to  proposed  rait 
156  for  discussion  of  changes  in  criteria  for  i/ihalation 
Toxicity  Categories. 
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EPA  notes  that  these  criteria  are  used 
for  the  purpose  of  screening  products  as 
candidates  for  classification  for 
restricted  use,  and  that  the  Agency,  in 
deciding  ultimately  to  restrict  a  product, 
may  take  into  account  exposure  factors 
not  expressly  delineated  in  regulations. 
As  an  example,  the  Agency  might  take 
into  account  in  deciding  whether  or  not 
to  restrict  a  product  the  fact  that  it  was 
packaged  in  such  a  small  quantity  as  to 
preclude  exposure  to  a  toxic  amount. 

B.  Restriction  to  Certified  Applicators 
Vs.  Other  Regulatory  Restrictions 

This  proposal  has  been  organized  to 
clarify  the  Agency's  authority  under 
FIFRA  section  3(d){l)(C)(i)  to  restrict 
products  to  use  by  certified  applicators 
only,  and  its  authority  under  FIFRA 
section  3(d)(l)(C)(ii)  to  impose  other 
restrictions  by  regulation.  The  criteria 
contained  in  §  162.11(c)  are  clearly 
identified  as  applicable  only  under  the 
former  authority. 

The  Agency's  authority  under  FIFRA 
Section  3(d)(l)(C)(ii)  to  restrict  pesticide 
products  is  not  limited  by  considerations 
of  toxicity,  as  is  restriction  to  certified 
applicators  under  FIFRA  section 
3(d)(l)(C)(i).  The  Agency  may,  if 
warranted,  propose  other  criteria  for 
restriction  that  might  not  be  toxicity- 
based. 

C  Advertising  of  Restricted  Use 
Products 

Under  FIFRA  section  12(a)(2)(E),  it  is 
a  violation  of  the  Act  to  advertise  a 
restricted  use  pesticide  without  giving 
the  classification  of  the  product.  The 
Agency  is  proposing  in  §  152.170 
additional  requirements  pertaining  to 
the  advertising  of  restricted  use 
prodjcts  to  help  clarify  the 
responsibility  of  registrants  in  this  area. 
These  would  expand  the  requirement  of 
current  §  162.30(i)(5)  that  written 
advertising  state  the  restricted  use 
classification  of  the  product  either  120  or 
270  days  after  the  effective  date  of 
restrictioiT,  depending  on  whether  the 
advertising  was  in  final  printed  form. 

First,  the  proposal  would  specify  that 
the  advertising  limitations  apply  equally 
to  printed,  broadcast,  and  telephone 
advertising,  and  would  further  specify 
how  the  requirement  could  be  satisfied 
for  each  of  these  media.  Second,  the 
requirements  for  advertising  would 
become  effective  270  days  after 
imposition  for  currently  registered 
products  and  immediately  upon 
registration  for  new  products.  The  effect 
of  this  provision  is  that  the  current  120- 
day  effective  date  for  printed 
advertising  would  be  extended  to  270 
days.  Thus  distribution  and  sale  at  the 
retail  level  of  a  properly  labeled  product 


and  the  advertising  of  that  product 
would  be  subject  to  the  same  270-day 
time  frame. 

X.  Label  Improvement  Program 

Subpart  J  (§  J  152.180  through  152.199) 
is  a  new  proposal  based  on  EPA's 
current  Label  Improvement  Program 
policy  instituted  by  Federal  Register 
notice  of  June  5. 1980  (45  FR  37884). 

The  Agency  proposes  in  Subpart  J 
some  minor  revisions  in  the  process  to 
reflect  its  evolution  since  1980.  First,  a 
Label  Improvement  Program  notice  sent 
to  registrants  would  not  necessarily 
require  the  submission  of  an  application 
for  amended  registration.  The  Agency 
has  found  that  it  can  accomplish  many 
label  revisions  of  a  specific  nature 
without  reviewing  the  labels  for 
compliance.  Certification  to  the  Agency 
is  proposed  as  an  option.  Certification 
will  strengthen  the  enforcement 
capability  of  the  Agency  to  monitor 
compliance.  The  proposal  specifies  the 
contents  of  a  certification  statement  and 
the  time  frame  likely  to  be  imposed  for 
its  submission.  The  Label  Improvement 
Program  is  intended  to  be  a  flexible 
program  to  meet  changing  needs  in 
labeling  of  pesticides,  without  exceeding 
the  bounds  of  existing  regulations.  The 
proposed  procedures  are  thus  general  in 
nature,  but  include  all  the  procedural 
elements  necessary  for  registrant 
compliance. 

XI.  Coloration  and  Discoloration 

Subpart  K  (§§  152.200  through  152.219) 
retains  unchanged  the  provisions  of 
current  §  162.13  requiring  that  certain 
highly  toxic  pesticides  be  colored  or 
discolored  to  minimize  the  possibility 
that  they  might  be  mistaken  for 
foodstuffs. 

EPA  would  like  comment  on  whether 
the  current  provisions  are  adequate  for 
the  protection  of  the  public.  Should  the 
list  of  pesticides  required  to  be  colored/ 
discolored  be  expanded,  reduced,  or 
deleted  altogether  in  favor  of  general 
criteria  for  coloration/discoloration?  If 
general  criteria  would  be  preferred, 
what  factors  should  be  used?  Should 
requirements  for  other  types  of  sensory 
warning,  such  as  addition  of  odorous 
compounds  to  fumigants,  be  added? 

The  Agency  is  proposing  to  add  to  this 
section  a  requirement  that  any  product 
for  treating  seed  contain  a  dye,  or  that 
the  labeling  specify  addition  of  a  dye 
during  the  seed  treatment  process.  EPA 
believes  that  dyeing  seed  would 
minimize  the  possibility  that  treated 
seed  could  inadvertently  be  fed  to 
animals  used  for  food  without 
appropriate  tolerances  having  been 
obtained  for  such  use. 


Seed  is  normally  treated  to  control 
storage  pests  before  planting  or  soil 
pests  after  planting,  including  bacteria, 
fungi,  insects,  nematodes,  and 
vertebrates.  Recent  experimental  work 
has  demonstrated  that  weed  control  is 
feasible  by  coating  seeds  with 
herbicides. 

The  seed  treatment  policy  contained 
in  §  152.215  was  first  issued  as  PR 
Notice  70-24,  dated  October  28, 1970, 
and  has  been  applied  on  a  case-by-case 
basis  since  that  time.  Inclusion  at  this 
time  will  complement  the  Food  and  Drug 
Administration  policy  that  treated  grain 
seed  be  dyed,  and  the  U.S.  Department 
of  Agriculture's  regulations,  which 
require  that  treated  seed  packaged  for 
interstate  shipment  be  labeled  to 
indicate  that  the  seed  has  been  treated. 
Accordingly,  the  Agency  proposes  to 
incorporate  this  policy  into  its 
regulations.  PR  Notice  70-24  would  be 
revoked  upon  final  promulgation  of  this 
regulation. 

Finally,  the  Agency  proposes  to 
require  that  granular  products  applied  to 
the  soil  be  brightly  colored  to  contrast 
with  the  soil.  Coloration  of  these 
products  would  assist  farmers  in  soil 
incorporation,  and,  it  is  believed,  would 
deter  wildlife  and  birds  from  ingesting 
the  granules,  which  are  often 
indistinguishable  from  other  soil 
components  and  seeds. 

XII.  Intrastate  Products 

This  proposal  generally  would 
continue  in  effect  the  requirements  in 
the  existing  regulations  concerning 
intrastate  pesticides,  including 
requirements  for  child-resistant 
packaging  which  became  effective  in 
1981.  Intrastate  pesticides  are  those  sold 
or  distributed  solely  in  a  single  State. 
The  1972  amendments  to  FIFRA  for  the 
first  time  required  these  products  to  be 
federally  registered.  EPA.  as  a  matter  of 
enforcement  discretion  in  its  1975 
regulations  (5  162.17)  allowed  the 
continued  sale  and  distribution  of 
intrastate  pesticides  not  registered 
under  FIFRA.  provided  that  they  were 
registered  under  State  law,  and  that  the 
producers  of  such  pesticides  had  timely 
submitted  a  Notice  of  Intent  to  Apply  for 
Federal  Registration.  In  addition  to 
continuing  these  provisions,  the 
proposal  also  would  prohibit  sale  and 
distribution  of  unregistered  intrastate 
pesticides  containing  active  ingredients 
for  end  uses  which  have  been  cancelled 
or  suspended. 

The  proposal  would  establish  a  date 
(December  31. 1988)  by  which  all 
intrastate  pesticide  products  would  be 
required  to  be  registered.  In  addition, 
the  proposal  would  identify  a  number  of 
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occasions  when  EPA  will  require  Ihe 
producer  of  an  intrastate  pesticide  to 
submit  a  full  application  for  Federal 
registration  in  advance  of  that  date. 
Moreover,  the  regulation  would  make  it 
clear  that  ElPAs  enforcement  discretion 
allowing  the  distribution  of  an 
unregistered  intrastate  pesticide  does 
not  extend  to  situations  where  the 
producer  has  failed  to  submit  a  required 
application  or  where  EPA  has  denied 
the  application. 

XIII.  Devices 

Subpart  M  states  the  requirements 
applicable  to  pesticide  devices,  by 
reference  to  the  Act  and  to  specific  Parts 
of  Title  40  of  the  Code  of  Federal 
Regulations. 

XIV.  Requirements  for  Information  on 
Pesticide  Composition 

A.  Proposed  Requirements 

The  Agency  proposes  to  create  a  new 
Subpart  R  in  Part  152.  and  to  locate  in  it 
requirements  for  the  submission  of 
certain  pesticide  composition  data  as 
part  of  the  application  for  registration. 
These  requirements  have  previously 
appeared  in  substantially  the  same  form 
in  the  Agency's  Pesticide  Assessment 
Guidelines  for  product  chemistry. 
Portions  of  this  proposal  have  also  been 
issued  as  proposed  rules  in  40  CFR  Part 
158. 

Under  this  section,  applicants  would 
be  required  to  submit;  (1)  A  complete 
identification  of  the  composition  of  the 
product— a  Confidential  Statement  of 
Formula  hsting  ingredients  by  chemical 
and  common  name,  nominal 
concentration  and  certified  limits;  (2)  a 
description  of  the  beginning  materials 
used  to  make  the  pesticide;  (3)  a 
detailed  explanation  of  how  the  product 
is  manufactured;  and  (4)  a  discussion  of 
the  possible  formation  of  impurities  in 
the  product,  based  on  the  applicant's 
knowledge  of  the  beginning  materials 
and  manufacturing  process.  By  issuing 
these  requirements  as  rules  rather  than 
non-binding  guidelines,  the  Agent  y 
expects  to  reduce  confusion  about  the 
types  and  amount  of  information 
required  to  evaluate  the  composition  of 
a  pesticide. 

In  order  to  evaluate  fully  a  product  for 
registration,  the  Agency  must  know  the 
composition  of  the  pesticide.  Section 
152.344  would  require  an  applicant  to 
identify  each  active  ingredient,  each 
intentionally  added  inert  ingredient,  and 
in  certain  cases,  impurities  that  may  be 
present  in  the  product  while  it  is  being 
distributed  in  commerce.  Identification 
of  an  ingredient  would  include  a  variety 
of  information:  for  all  ingredients,  the 
chemical  name,  common  name,  and 


Chemical  Abstract  Service  (CAS) 
Number;  for  active  ingredients  and 
intentionally  added  inert  ingredients,  the 
purpose  or  function  of  the  ingredient; 
and  for  active  Ingredients,  the  molecular 
weight  (or  range),  as  well  as  other 
means  of  identification. 

In  addition  to  identifying  the 
ingredients  in  his  product,  the  applicant 
would  also  be  required  to  provide 
certified  limits  for  the  ingredients  listed 
in  the  statement  of  formula  as  specified 
in  §  152.352.  Upper  and  lower  limits 
would  be  required  for  each  active  and 
intentionally  added  inert  ingredient.  In 
addition,  for  some  types  of  products,  an 
upper  certified  limit  would  be  required 
for  certain  impurities.  The  upper 
certified  limit  would  be  the  maximum 
(and  the  lower  certified  Umit  would  be 
the  minimum)  amount  of  the  ingredient 
that  may  legally  be  present  in  the 
product  at  any  time  while  it  is  in 
commerce.  It  is  the  applicant's 
responsibility  to  establish  his  own 
certified  limits,  taking  into  account  his 
quality  control  capabilities  and 
limitations,  source  materials,  and  other 
factors  that  might  affect  the  certified 
limits. 

The  Agency  proposes  to  continue  the 
requirements  for  certified  limits  as 
currently  proposed  in  40  CFR  158.110.  In 
particular,  the  Agency  will  ask  for 
certified  limits  for  impurities  only  if  they 
either;  (1)  Are  associated  with  an  active 
ingredient  in  the  product  and  would  be 
e.xpected  to  constitute  more  than  0.1 
percent  of  the  technical  chemical,  or  (2) 
are  considered  toxlcologically 
significant.  The  first  group  of  impurities 
are  those  the  Agency  expects  would  be 
most  likely  to  pose  possible  risks. 
Therefore  certified  limits  would  be 
required  routinely  for  those  substances. 
The  second  group  would  be  identified 
on  a  case-by-case  basis,  taking  into 
account  information  on  the  amount  of 
the  ingredient  and  on  the  toxicity  of  the 
impurity  or  compounds  having  a  similar 
chemical  structure. 

The  rules  woiild  also  continue  the 
distinction  between  end  use  products 
not  produced  by  an  integrated 
formulation  sy»tem — generally  these  are 
products  which  qualify  for  the 
"formulator's  exemption"  for  all  of  the 
active  ingredients  in  the  product — and 
all  other  pesticide  products.  Because 
PiOducts  not  produced  by  an  "integrated 
formulation  system,  "  as  defined  in 
proposed  §  152.342(el.  are  less  likely  to 
contain  toxic  impurities,  other  than 
those  known  to  be  present  in  their 
beginning  materials,  these  products  are 
subject  to  less  stringent  requirements  for 
information  on  pesticide  composition. 
EPA  can  adequately  evaluate  the 
composition  of  these  products  because 


the  Agency  has  access  to  reliable 
information  on  the  composition  of  the 
pesticides  used  in  the  manufacture  of 
such  end  use  products. 

The  comprehensive  listing  of 
ingredients  required  by  §  152.344  would 
be  used  in  a  variety  of  ways  to  assure 
that  the  pesticide  product  is  acceptable 
for  registration.  First.  EPA  would  review 
the  Confidential  Statement  of  Formula 
to  determine  whether  the  applicant's 
product  contained  any  ingredient  in  an 
amount  that  could  cause  unreasonable 
adverse  effects  on  the  environment.  EPA 
would  also  use  pesticide  composition 
data  when  reviewing  applications  for 
conditional  registration  to  determine 
whether  applicants'  products  are 
"identical  or  substantially  similar  to  any 
currently  registered  pesticide  *  '  *  or 
differ  only  in  ways  that  would  not 
significantly  increase  the  risk  of 
unreasonable  adverse  effects  on  the 
environment  *  *  *."  In  nearly  every 
case,  this  determination  would  invoke  a 
comparison  of  the  composition  of  an 
applicant's  pesticide  to  that  of  other 
registered  products.  Fi.nally  EPA  would 
compare  data  on  pesticide  composition 
with  information  on  the  composition  of 
materials  used  in  toxicity  and  other 
kinds  of  studies.  This  comparison  could 
indicate  whether  the  test  material 
adequately  represents  an  applicant's 
product. 

In  addition  to  a  list  of  ingredients  and 
certified  limits,  EPA  proposes  to  require 
certain  information  which  would  allow 
Agency  staff  to  perform  an  independent 
evaluation  of  the  composition  of  the 
product.  Two  of  the  most  basic  pieces  of 
information  needed  to  determine  the 
com.posilion  of  a  pesticide  product  are 
the  identity  and.  so  far  as  feasible,  the 
composition  of  the  materials  used  to 
produce  the  product.  Section  152.346 
would  require  an  applicant  to  identify 
each  "beginning  material"  (each 
separate  raw  or  processed  material) 
used  to  produce  his  product,  and  to 
supply  certain  information  on  the 
beginning  material.  Specifically,  the 
applicant  would  be  required  to  submit  a 
copy  of  available  technical 
specifications  by  which  the  supplier  of  a 
beginning  material  describes  its 
composition,  properties,  an/or  toxicity. 
as  well  as  any  other  information 
available  to  the  applicant  concerning  the 
composition  of  the  beginning  material.  If 
a  beginning  material  is  a  registered 
pesticide  product,  it  would  be  sufficient 
simply  to  identify  the  product  by  its 
registration  number. 

The  proposed  requirements 
concerning  the  description  of  beginning 
materials  are  a  change  from  the  1978 
pioposed  Product  Chemistry  Guidelines. 
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In  that  proposal,  an  applicant  would 
have  been  required  to  provide  "the 
identity  and  the  percent  composition  by 
weight  of  each  substance  present  in  the 
material  [and]  the  expected  variation  in 
composition  (to  the  extent  that  this 
information  is  reasonably 
ascertainable)  .  .  .  ."  The  requirement 
did  not  take  into  account  the  fact  that  a 
producer  who  purchased  his  beginning 
materials  would  not  have  firsthand 
knowledge  of  the  composition  of  those 
materials,  and  that  therefore,  he  might 
be  required  to  conduct  difficult  and 
expensive  chemical  analysis  of 
beginning  materials.  The  Agency  now 
proposes  that  an  apphcant  be  required 
to  submit  only  the  information  (of  the 
types  specified)  which  is  available  to 
him.  The  rule  would  not  require  an 
applicant  to  perform  periodic  chemical 
analysis  of  his  beginning  materials. 

The  second  kind  of  information 
necessary  to  evaluate  the  composition  of 
a  pesticide  is  a  description  of  \he 
manufacturing  process  for  the  product. 
Section  152.348  specifies  the  kinds  of 
information  that  would  be  contained  in 
this  description.  Among  other  things,  the 
description  would  include:  a  statement 
of  the  order  in  which  beginning 
materials  are  added  and  their  relative 
amounts;  a  description  of  the  physical 
conditions  controlled  during  the 
manufacturing  process:  a  description  of 
any  purification  procedures;  and  a 
description  of  any  quality  control 
measures.  In  addition,  a  flow  chart 
showing  the  intended  chemical 
reactions  during  each  step  of  the  process 
would  be  required. 

Together  the  description  of  beginning 
materials  and  of  the  manufacturing 
process  identify  the  major  variables 
affecting  the  composition  of  a  pesticide 
product.  The  Agency's  chemists  can 
review  this  information  together  with 
other  information  to  determine  whether 
the  applicant's  product  will  contain  the 
ingredients  and  conform  to  the  certified 
limits  listed  in  the  Confidential 
Statement  of  Formula. 

Finally,  §  152.350  would  require  the 
apphcant  *o  submit  a  theoretical 
discussiolt  of  the  impurities  that  might 
be  present  in  his  pesticide  and  to 
explain  how  such  impurities  could  be 
formed.  Applicants  would  be  required  to 
address  impurities  which  either  have 
been  detected  by  analysis  of  samples  of 
the  product  or  are  expected  to  be 
present  in  quantities  equal  to  or  greater 
than  0.1  percent  of  the  pesticide 
formulation. 

EPA  expects  the  theoretical 
discussion  would  serve  several 
functions.  The  Agency  would  learn  what 
kinds  of  impurities  the  applicant  expects 
will  be  present  in  his  product  as  it  is 


distributed  in  commerce.  EPA  could 
independently  evaluate  this  information 
to  determine  whether  other  impurities 
might  be  present  in  the  pesticide.  In 
addition,  the  thoroughneat  of  the 
theoretical  discussion  might  indicate 
how  reliable  other  pieces  of  information 
supplied  by  the  appUcant  might  be. 
Finally,  the  list  of  impurities  generated 
by  the  theoretical  discussion  could  be 
used  as  the  basis  for  required  sample 
analyses. 

The  theoretical  discussion  would  be 
based  on  the  information  concerning 
beginning  materials  and  manufacturing 
process  required  by  85  152.348  and 
152.348.  Different  requirements  would  be 
estabhshed  for  end  use  pesticides  not 
produced  by  an  integrated  formulation 
system  and  all  other  pesticides  (end  use 
pesticides  produced  by  an  integrated 
formulation  system  and  manufacturing 
use  pesticides).  Applicants  seeking  to 
register  end-use  products  not  produced 
by  an  integrated  formulation  system 
would  be  subject  to  less  stringent 
requirements  since  the  impurities 
associated  with  an  active  ingredient  in 
such  a  product  will  almost  always  be 
the  impurities  present  in  the  pesticide 
products  used  as  manufacturing  sources 
for  their  products. 

B.  Need  for  Rulemaking 

As  noted,  the  contents  of  Subpart  R 
have  appeared  in  earlier  Agency 
rulemaking  notices.  In  1978  EPA 
proposed  rules  which  were  quite  similar 
to  those  being  proposed  here.  See  the 
Federal  Register  of  July  10, 1978  (43  FR 
29696).  The  primary  differences  between 
the  1978  proposal  and  Subpart  R  are  in 
the  scope  of  the  requirements  for 
certified  limits  on  impurities  and  for 
identification  of  the  composition  of 
beginning  materials.  Portions  of  the  1978 
proposal  were  subsequently  reissued  as 
a  proposed  rule  on  November  24, 1982 
(47  FR  53192).  The  proposed  regulations 
include  sections  corresponding  to 
proposed  }  152.342  (refer  to  proposed 
§  158.108(c)),  proposed  §152.344  (refer  to 
proposed  §  158.108(b)),  proposed 
§  152.352  (refer  to  proposed  f  158.110), 
and  proposed  $  152.354  (refer  to 
proposed  §15ail2).  The  remaining 
material  from  the  1978  proposal  has  been 
published  in  the  Agency's  Pesticide 
Assessment  Guidehnes.  As  explained 
below,  the  Agency  now  believes  that 
additional  portions  of  this  Guidelines 
material  should  be  issued  as  rules. 

The  decision  to  issue  these  data 
requirements  by  rulemaking,  rather  than 
as  part  of  the  Pesticide  Assessment 
Guidelines,  represents  a  change  in 
Agency  policy.  After  publication  of  the 
1978  proposal,  the  Agency  decided  to 
limit  the  rule  to  estabUshing  specific 


regittratian  data  raqnirtinenta,  tad  to 
placa  the  pnpoaed  revisions  conceraii^ 
acceptabie  iMthods  fior  condactiiig 
required  studias  in  non-binding  guidanca 
documents,  collectively  referred  to  as 
the  Pesticide  Assesment  Guidelines.  The 
purpose  of  this  scheme  was  to  promote 
evident  testing  and  to  reduce  costs  by 
allowing  applicants  and  registrants 
more  flexibility  in  designing  and 
executing  satisfactory  studies. 

Applying  this  general  policy  to  the 
proposed  product  chemistry 
requirements,  die  Agency  assigned  most 
of  the  material  to  the  Pesticide 
Assessment  Guidelines.  TTie  Agency 
recognized,  however,  that  the  portions 
of  the  product  chemistry  requirements 
concerning  pesticide  composition 
differed  from  other  types  of  data 
requirements.  Unlike  toxicity  and  other 
types  of  scientific  studies,  there  is  no 
established,  generally  accepted  set  of 
test  protocols  comprising  the 
"composition"  of  a  pesticide.  Thus,  in 
the  preamble  to  the  1982  proposal,  the 
Agency  requested  comment  on  the 
possibility  of  again  issuing  rules 
containing  requirements  for  detailed 
information  about  pesticide 
composition. 

Public  comments  on  the  1982  proposal 
have  convinced  the  Agency  that  it  is 
appropriate  to  promulgate  rules 
requiring  information  on  pesticide 
composition.  Only  representatives  of  the 
pesticide  industry  commented  on  this 
issue,  and  all  opposed  using  ralemakiBg 
to  establish  the  requirements  for 
information  on  pesticide  composition.  ■ 
Nonetheless,  most  of  the  same 
commenters  also  submitted  extensive 
suggestions  for  revisions  of  the 
provisions  of  the  Pesticide  Assessment 
Guidelines  that  specified  the 
information  needed  on  the  composition 
of  a  pesticide.  Not  only  did  comments 
show  some  confusion  about  the  extent 
to  which  the  Guidelines  were  advisory 
or  mandatory,  but  they  also  reflected  a 
keen  interest  in  the  nature  of  the 
requirements  for  pesticide  composition 
information.  Because  there  is  no  single, 
generally  accepted  imderstanding  about 
the  kinds  of  information  peeded  on  the 
composition  of  a  pesticide,  the  Agency 
determined  that  it  would  be  appropriate 
to  clarify  through  rulemaking  exactly 
what  types  of  information  EPA  would 
require  to  evaluate  a  product  and  to  give 
all  interested  parties  a  further 
opportunity  to  express  their  views  on 
these  requirements. 

XV.  Special  Review  Process 

Regulations  pertaining  to  the  special 
review  of  pesticides  (previously  referred 
to  as  the  Rebuttable  Presumption 
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Against  Registration  or  RPAR  process) 
are  currently  contained  in  §  162.11(a) 
and  (b).  The  Agency  is  considering 
changes  to  the  criteria  and  procedures 
for  the  special  review  process  at  this 
time,  and  intends  to  issue  a  proposal  to 
revise  these  regulations. 

XVI.  Child  Resistant  Packaging 
Requirements 

New  Part  157  would  contain  the  child- 
resistant  packaging  requirements 
currently  found  in  §  162.16.  The  Agency 
has  recently  issued,  published  in  the 
Federal  Register  of  January  4. 1984  (49 
FR  380)  Tinal  rules  revising  the  criteria 
and  procedures  for  child-resistant 
packaging  and  has  proposed  a  size- 
based  exemption  for  child-resistant 
packaging  requirements,  published  in 
the  Federal  Register  of  January  4, 1984 
(49  FR  423).  Those  provisions  would  be 
renumbered  and  designated  as  Subpart 
B  of  Part  157. 

That  rule  required  various  types  of 
recordkeeping  to  demonstrate  that  a 
package  would  meet  the  effectiveness 
standards,  but  failed  to  include  a  similar 
requirement  with  respect  to  records 
demonstrating  that  the  compatibility 
and  durability  standards  are  met.  This 
proposal  would  correct  that  oversight  in 
§  157.39(d).  EPA  is  proposing  no  other 
changes  in  child-resistant  packaging 
requirements. 

XVII.  Format  of  Data  Submitted  to  the 
Agency 

The  Agency  is  proposing  to  revise  40 
CFR  Part  158,  which  defines  the  data 
requirements  applicable  to  pesticide 
registration,  by  adding  new  sections 
establishing  format  requirements  for  the 
data  submitted  to  the  Agency.  The 
Agency  currently  receives  a 
considerable  quantity  of  data  in 
conjunction  with  its  review  of 
registration  actions,  and  will  be 
receiving  even  more  as  the  Agency's 
Data  Call-in,  and  reregistration 
activities  accelerate.  The  Agency  can 
most  efficiently  review  these  massive 
amounts  of  data  if  they  are  submitted  in 
a  format  that  facilitates  retrieval  and 
review. 

Section  158.32  would  require  that 
studies  be  distinctly  identified.  Each 
individual  study  would  have  a  title  page 
containing  identifying  information  about 
the  study,  the  pesticide,  and  the  person 
or  organization  that  conducted  the 
study.  Each  study  would  have  to  be 
accompanied  by  a  certification  in 
accordance  with  the  Good  Laboratory 
Practice  standards  of  40  CFR  Part  160. 
All  studies  submitted  at  the  same  time 
for  the  same  Agency  action  would  be 
required  to  be  accompanied  by  a 
transmittal  document  identifying  all 


submitters  of  the  material,  the  Agency 
action  for  which  the  data  are  submitted, 
and  a  bibliography  of  all  studies 
contained  in  the  transmittal. 

In  addition,  the  Agency  is  proposing 
format  requirements  to  facilitate  EPA 
compliance  with  the  requirements  of 
FIFRA  sec.  10.  That  section  requires  that 
EPA  not  release  certain  types  of 
confidential  business  information.  To 
enable  the  Agency  to  recognize  such 
submissions  quickly  and  easily, 
applicants  would  be  directed  to  submit 
material  which  is  clearly  and 
appropriately  identified  as  protected 
from  disclosure. 

FIFRA  section  10(d)  defines  as  data 
that  may  not  be  disclosed  by  the  Agency 
the  identify  and  test  methods  for  inert 
ingredients  in  pesticides,  and 
manufacturing  and  quality  control 
processes.  Other  data  submitted  to  the 
Agency  may  generally  be  disclosed  if 
the  Agency  determines  under  FIFRA 
section  10(b)  that  it  is  not  trade  secret, 
and  provides  30-day  notification  to  the 
submitter  of  EPA's  intent  to  release  it. 

If  the  Agency  is  efficiently  to 
administer  its  responsibilities  under  the 
Freedom  of  Information  Act  and  make 
pesticide  health  and  safety  data 
available  to  the  public,  it  must  ensure 
that  data  not  disclosable  under  section 
10(d)  are  separated  from  other  data  that 
may  be  released.  Under  interim 
procedures  published  in  the  Federal 
Register  of  December  19, 1978  (43  FR 
59060),  the  applicant  is  responsible  for 
marking  and  separating  claimed 
confidential  information  at  the  time  of 
submission. 

This  procedure  has  not  worked 
satisfactorily  in  practice,  however, 
because  most  data  submitters  assert  a 
claim  of  confidentiality  for  all  data 
submitted,  without  regard  to  whether  it 
is  defined  in  section  10(d)  as  disclosable 
or  not.  The  data  submitter  is  not 
required  to  segregate  further  the  data 
according  to  its  status  under  section  10. 
The  result  is  that  a  data  submission 
generally  consists  of  a  mixture  of  data 
that  may  and  may  not  be  released.  The 
Agency's  policy  is  to  deny  claims  of 
confidentiality  which  pertain  to  data 
which  are  disclosable  under  section 
10(d)(1).  When  a  request  for  release  is 
received,  the  Agency  has  borne  the 
burden  of  reviewing  the  data  and 
separating  or  obliterating  that 
information  which  is  non-disclosable 
under  section  10(d)(1)  (A).  (B).  and  (C) 
from  that  which  the  Agency  has 
determined  may  be  released.  This  is 
costly  and  time-consuming  and  the 
source  of  considerable  delay  in 
responding  to  requests  under  the 
Freedom  of  Information  Act. 


The  Agency  believes  that  Congress 
did  not  intend  that  all-inclusive  claims 
of  confidentiality  should  be  allowed  to 
impede  the  release  of  information  which 
it  specifically  defined  as  releasable. 
Consequently,  the  Agency  is  proposing 
to  revise  its  proposed  Part  158  rules  to 
require  that  a  data  submitter  be  required 
to  mark  any  information  which  he 
claims  is  non-disclosable  under  section 
10(d)(1)  (A),  (B)  or  (C)  and  to  separate  it 
from  the  remainder  of  the  submission. 
He  also  may  assert  a  claim  of 
confidentiality  for  any  of  the  data  under 
section  10(b).  If  the  Agency  rejects  the 
10(b)  claim  (as  is  routinely  done  in  the 
majority  of  cases),  the  information 
covered  by  the  10(b)  claim  could  be 
released  to  a  requester  promptly.  If  the 
submitter  fails  to  identify  and  separate 
the  10(d)  information,  the  Agency  would 
not  assume  any  obligation  to  do  so 
itself,  and  would  release  all  the 
information  once  any  10(b)  claim  had 
been  resolved.  The  data  submitter 
would  be  assumed  to  have  waived  his 
claim  of  confidentiality  for  such 
information. 

Section  158.33  would  require  that 
information  claimed  as  trade  secret 
under  section  10(d)(1)  (A).  (B),  or  (C)  of 
the  Act  be  submitted  separately  and 
identified  by  numerical  reference  within 
the  study.  FIFRA  section  10(d)  defines 
the  types  of  information  that  may  not  be 
released  by  the  Agency,  including 
manufacturing  process,  quality  control, 
and  identity  of  and  test  methods  for 
inert  ingredients  in  a  pesticide  product. 
Information  not  separately  submitted 
and  identified  as  trade  secret  would  be 
releasable  to  the  public  in  accordance 
with  Freedom  of  Information 
procedures.  Information  claimed  as 
trade  secret  under  other  sections  of 
FIFRA  sec.  10  (such  as  10(b))  would  not 
have  to  be  submitted  separately,  but 
would  have  to  be  clearly  marked  within 
the  body  of  the  study.  Separate  data 
confidentiality  claims  statements 
(required  for  each  study)  would  have  to 
be  submitted  for  information  claimed  to 
be  confidential  under  section  10(d)(1) 
(A),  (B),  and  (C)  and  that  claimed 
confidential  under  other  sections. 

In  order  to  distinguish  studies  that  are 
not  marked  because  they  do  not  contain 
confidential  information  from  those  not 
marked  because  they  were  submitted  to 
the  Agency  prior  to  these  requirements 
being  established,  the  Agency  is 
proposing  to  establish  an  effective  date 
for  §§  158.32  and  158.33.  These  sections 
would  become  effective  for  all  data 
received  by  the  Agency  approximately 
60  days  after  the  effective  date  of  the 
final  rule.  A  Federal  Register  document 
will  specify  the  exact  effective  date. 
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EPA  is  also  considering  requiring 
registrants  to  screen  previously 
submitted  data  and  either  make  or 
waive  confidentialify  claims  for  that 
data.  Identification  of  the  trade  secret 
information  in  all  of  EPA's  data  would 
greatly  facilitate  processing  of  requests 
under  the  Freedom  of  Information  Act. 
Studies  could  be  returned  to  submitters 
(in  microfiche  form)  in  conjunction  with 
the  issuance  of  a  Registration  Standard 
or  special  review.  Data  submitters 
would  be -required  to  identify  those 
portions  of  each  study  that  they  claim 
meet  the  criteria  of  FIFRA  section 
10(d)(l)(i)  (A).  (B).  and  (C).  EPA  would 
like  to  receive  comment  on  whether 
such  a  plan  would  be  feasible 
(particularly  on  a  phased  basis]  the 
costs  likely  to  be  incurred,  and  the 
problems  that  might  be  foreseen  if  such 
a  program  were  instituted. 

XVin.  Relationship  of  Proposal  to 
Current  Reflations 

The  following  tables  compare  the 
current  regulations  fouad  in  40  CFR  Part 
162  with  those  being  proposed  today. 
The  first  table  shows  where  material 
originally  in  Part  162  would  be  located 
under  this  proposal,  or  indicates  why  it 
is  no  longer  needed.  References  to 
proposed  Part  156  appear  in  a 
companion  document  elsewhere  in 
today's  Federal  Register. 
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Tfte  following  table  shows  how 
material  in  this  proposal  is  derived  from 
Part  162: 
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XIX.  Statutory  Review 

In  accordance  with  FIFRA  section  25, 
this  proposal  was  submitted  to  the 
Secretary  of  Agriculture  (USDA).  the 
Scientific  Advisory  Panel  tSAP),  and  the 
House  Committee  on  Agriculture  and 
Senate  Committee  on  Agriculture, 
Nutrition  and  Forestry  for  comment.  No 
comment  was  received  from  either 
Congressional  Comnuttee. 
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A.  USDA  Comments  and  Agency 
Response 

1.  USDA  asserted  that  the  language  of 
S  152.15  would  redefine  the  statutory 
definition  of  pesticide.  As  stated  in  the 
preamble,  the  definition  of  pesticide  in 
FIFRA  section.  2(u)  depends  in  part  on 
the  "intent"  of  the  seller  or  distributor, 
but  the  Act  does  not  indicate  how  EPA 
is  to  determine  such  intent.  Section 
152.15  sets  forth  the  factors  that  the 
Agency  would  consider  in  determining 
intent  of  a  seller  or  distributor,  and  if 
intent  is  found  to  be  present,  would 
subject  the  product  to  the  requirements 
of  the  Act.  EPA  does  not  view  that 
section  as  expanding  the  statutory 
definition,  but  merely  clarifying  and 
interpreting  it. 

2.  USDA  suggested,  with  reference  to 
S  152.25(d),  that  the  rule  exempt  food 
products  as  ingredients  in  pesticide 
products,  without  a  limitation  that  they 
be  the  sole  ingredient  in  an  attractant 
product.  In  this  way.  the  exempt  food 
product  could  either  be  used  as  a  sole 
active  ingredient  product  unregulated 
under  FIFRA,  or  could  be  combined  with 
any  toxicant  in  a  product  that  would  be 
required  to  be  registered  solely  because 
of  the  presence  of  the  toxicant.  USDA 
cites  as  their  reason  for  this  suggestion 
that  fact  that,  under  FIFRA  section  24(c), 
an  active  ingredient  may  not  be 
registered  by  a  State  unless  contained 
in.  or  derived  from,  a  product  that  is 
federally  registered.  Unless  the  food  by 
itself  is  exempted,  a  combination 
product  containing  that  food  mixed  with 
a  federally  registered  toxicant  would  not 
be  permitted  under  section  24(c). 

The  exemption  for  food  products  in 
9  152.25(d)  is  an  exemption  under  FIFRA 
section  25(b)  fi-om  all  FIFRA 
requirements,  and  thus  extends  to 
registrations  under  section  24(c)  as  will 
as  section  3.  Thus,  any  food  product  not 
containing  a  toxicant  need  not  be 
registered  under  FIFRA  section  3  or 
section  24(c).  Moreover,  by  extension, 
the  food  product  is  also  exempted  from 
the  requirement  under  FIFRA  section 
24(c)  regulations  that  it  be  contained  in 
or  derived  from  a  federally  registered 
product  in  order  for  it  to  be  used  in  a 
State-registered  product  that  does 
contain  a  toxicant.  Thus,  the  exemption 
contained  in  S  152.25(d)  accomplishes 
what  USDA  has  suggested  by  done. 

USDA  also  suggested  that  the  wording 
of  the  exemption  be  modified  to  include 
"chemically  synthesized"  as  well  as 
naturally  occurring"  foods.  Since  the 
Agency  believes  that  all  foods  are 
described  by  these  terms,  the  proposal 
has  been  revised  to  delete  the  "naturally 
occurring"  language.  The  section  now 
exempts  "foods." 


3.  USDA  expressed  some  concerns 
about  the  Agency's  proposal  that 
products  intended  for  treating  seeds  be 
dyed,  and  that  granular  products  be 
dyed  (Subpart  K). 

a.  USDA  speculated  that  there  might 
be  substantial  costs  associated  with  the 
requirement  to  dye  seeds  and  granular 
products.  EPA  believes  that  any  costs 
associated  with  these  requirements 
would  be  minimal.  The  cost  of  including 
a  dye  in  a  pesticide  product  would  be  no 
more  than  the  cost  of  including  any 
other  adjuvant,  such  as  an  emulsifier. 
The  cost  of  dyeing  the  seed  at  the  time 
of  treatment  would  be  minimal,  since 
the  dye  would  be  added  at  the  same 
time  as  the  pesticide  treatment.  EPA  has 
required  dyeing  of  treated  seed  since 
1970  on  a  case-by-case  basis,  and  the 
Agency  has  had  no  indications  in  that 
time  from  pesticide  producers  or  users 
of  seed  treatment  products  that  the 
requirement  has  been  economically 
burdensome. 

b.  USDA  also  expressed  concern  that 
dyeing  of  seeds  and  granulars  might 
make  such  products  more  attractive  to 
children,  thereby  increasing  rather  than 
decreasing  hazards.  On  the  other  hand, 
USDA  acknowledged  that  colored  seeds 
and  granules  might  enhance  application 
efficiency  by  avoiding  overlaps. 

EPA  acknowledges  that  there  is  a 
possibility  that  children  might  find 
treated  and  dyed  seeds  and  granules 
attractive  if  accessible.  Storage  and  use 
are  the  primary  points  where  children 
might  have  access  to  tlfe  treated  and 
dyed  materials.  We  believe,  however, 
that  the  hazzards  to  children  from 
storage  will  be  minimal.  Proper  storage 
of  treated  and  dyed  seeds  and  granular 
products  under  lock  and  key  will  largely 
preclude  access  by  children.  Granular 
products  intended  for  residential  use 
that  are  toxic  enough  to  be  of  concern 
would  be  packaged  in  child-resistant 
containers. 

Children  are  also  unlikely  to  have 
routine  or  frequent  access  to  treated  and 
dyed  seeds  in  use  situations.  Treated 
seed  is  normally  not  exposed  on  the  soil 
surface,  but  planted  under  the  soil,  and 
thus  is  unavailable  to  a  curious  child. 

Granular  products,  on  the  other  hand, 
may  be  applied  to  the  soil  surface,  and 
thus  might  be  available  to  a  child.  In  an 
agricultural  situation,  EPA  considers 
remote  the  probability  that  children 
would  have  access  to  treated  fields  at  a 
time  when  the  granules  are  applied,  and 
that  coloration  would  therefore  not 
present  a  significant  increased  hazard. 
On  the  other  hand,  EPA  agrees  that,  if 
coloration  of  granules  does  make  them 
more  attractive  to  children,  residential 
use  of  a  granular  product  (such  as  for 


lawn  use)  might  pose  an  increased 
hazard.  However,  EPA  believes  that 
such  hazards  may  be  addressed  on  a 
case-by-case  basis  through  the  Agency's 
review  of  individual  products. 

c.  USDA  suggested  that  the 
requirement  to  dye  seeds  be  limited  to 
those  for  use  on  seed  that  may  be  fed  to 
animals,  and,  additionally,  to  those 
where  the  seed  are  capable  of  being 
dyed.  EPA  has  not  adopted  this 
suggestion.  Most  seed  treatment 
products  are  registered  for  use  on  a 
large  variety  of  seed  types,  including 
those  likely  to  be  used  for  animal  feed 
(such  as  grain),  and  others  not  so  likely 
to  be  used  for  animal  feed  (such  as 
vegetable  seeds).  The  USDA  suggestion 
would  be  practical  only  if  products 
intended  for  treatment  of  seeds  that 
could  potentially  be  diverted  for  animal 
feed  or  that  could  feasibly  be  dyed  were 
required  to  be  separately  registered 
from  other  types  of  seed' treatment 
products.  EPA  believes  that  this  would 
neither  be  efficient  from  an 
administrative  standpoint,  nor  desirable 
from  the  perspective  of  the  registrant 
and  seed  treater.  The  proposal  does, 
however,  provide  that  registrants  may 
seek  an  exemption  from  the  requirement 
if  they  believe  it  justified. 

d.  Finally,  in  response  to  a  request  for 
comments  on  the  possible  addition  of 
odorous  compounds  as  a  warning  signal 
in  some  products,  USDA  suggested  that 
such  requirements  might  necessitate 
residue  tolerances  being  set  for  the 
compounds.  USDA  also  suggested  that 
the  Agency  determine  which  odorous 
compounds  are  available  and  evaluate 
them  to  determine  whether  use  might 
increase  overall  hazard.  These 
comments  will  be  reviewed  together 
with  other  comments  on  the  subject,  and 
the  final  rule  will  discuss  the  outcome  of 
the  review. 

4.  USDA  commented  that  the  language 
of  the  definition  of  "new  use"  that 
applies  the  term  to  any  use  pattern 
resulting  in  an  increase  in  the  level  of 
exposure  would  encompass  almost  any 
additional  use  pattern.  EPA  agrees  and 
has  inserted  the  word  "significant "  to 
describe  the  increased  levels  of 
exposure  of  concern  to  the  Agency. 

5.  USDA  suggested  that  §  152.10(b) 
include  a  statement  that  products  used 
for  survey  and  detection  purposes  only, 
and  not  combined  with  a  pesticidal 
toxicant,  be  permitted  to  be  registered 
under  FIFRA  section  24(c)  (by  itself  or  in 
combination  with  other  pesticidal 
ingredients)  without  necessarily  being 
included  in  a  federally  registered 
product  (refer  to  the  discussion  under 
Item  2  for  a  discussion  of  the  FIFRA 
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section  24(c)  requirement).  The  Agency 
has  not  adopted  this  suggestion. 

The  use  of  a  product  only  for  survey 
and  detection  purposes  is  not  one  of 
pesticide!  effect  or  intent,  according  to 
§  152.10.  This  is  true  only  if  the  product 
being  used  is  not  combined  with  a 
toxicant.  Once  the  product  has  been 
combined  with  a  pesticidal  component, 
the  product  is  no  longer  solely  for 
survey  and  detection  purposes,  but  has 
pesticidal  effects  as  well.  Thus  the 
survey  and  detection  criterion  cannot  be 
met  when  a  product  is  combined  with  a 
toxicant. 

Nor  is  the  Agency  willing  to  treat  the 
"products"  in  a  manner  analogous  to 
that  for  foods  in  §  152.25(d).  Foods  are 
pesticides  that  have  been  specifically 
exempted  under  FIFRA  section  25(d) 
because  they  are  innocuous  enough  not 
to  warrant  FIFRA  regulation.  The  same 
cannot  be  said  of  the  "products"  in 
§  152.10.  These  is  no  limitation  on  such 
products,  which  may  not  be  innocuous 
compounds.  EPA  is  not  willing  to 
exempt  such  products  entirely  from 
FIFRA  oversight,  but  acknowledges  that 
when  used  alone  for  survey  or  detection 
purposes,  they  do  not  have  a  pesticidal 
effect,  and  it  that  specific  situation,  are 
not  required  to  be  registered  as 
pesticides. 

6.  USDA  suggested  that  the  language 
of  §  152.50(j)  requiring  an  applicant  to 
submit  adverse  effects  data  be  limited  to 
"valid"  factual  data.  This  requirement  is 
intended  to  parallel  that  of  FIFRA 
section  6(a)(2),  under  which  registrants 
are  required  to  submit  such  data.  In  that 
case,  the  statute  does  not  limit  the 
requirement  to  "valid"  data.  EPA 
believes  that  to  do  as  USDA  suggests 
would  be  an  improper  limitation  of  the 
statutory  requirement,  and  would  leave 
to  applicants  and  registrants  the 
decision  of  whether  adverse  effects  data 
are  valid.  TheAgency  has  the 
responsibility  of  deciding  the  validity  of 
the  adverse  effects  data.  The  Agency's 
policy  statements  referred  to  in 

§  152.50(j)  fully  explain  the  Agency's 
policies  on  adverse  effects  data. 

7.  USDA  commented  that,  before  the 
Agency  takes  action  to  suspend  a 
product's  registration  for  failure  to  keep 
the  Agency  notified  of  a  current  address, 
the  Agency  should  seek  to  verify  the 
company's  status.  The  Agency  currently 
engages  in  several  activities  of  this  type, 
when  an  item  is  returned  to  the  Agency 
as  undeliverable,  the  Agency's 
contractor  automatically  attempts  to 
verify  whether  the  company  is  still  in 
business  by  checking  phone  directories 
for  the  last  known  address.  Failing 
verification  by  this  means,  the  Regional 
Office  is  requested  to  physically  inspect 
the  address  and  make  enquiries  of 


neighboring  businesses  to  determine  the 
whereabouts  or  fate  of  the  company. 
Only  after  these  have  failed  would  the 
Agency  suspend  the  registrations. 

8.  USDA  asserted  that  the  non-target 
hazard  criterion  for  restriction  of  a 
pesticide  (§  152.170{c)(l)(iv))  was  vague 
and  open  to  interpretation.  USDA  also 
suggested  replacing  this  criterion  with 
one  that  is  based  on  the  statutory  term 
"unreasonable  adverse  effects."  EPA 
recognizes  that  the  criterion  is  general 
and  open  to  interpretation.  However, 
phrasing  the  criterion  in  terms  of  the 
statutory  unreasonable  adverse  effects 
would  not  be  a  practical  alternative,  and 
EPA  believes,  would  actually  be  more 
general  rather  than  more  explicit.  The 
statutory  term  is  used  to  trigger  a 
number  of  actions  by  the  Agency, 
including  both  restriction  and 
cancellation.  The  criterion  in 

S  152.170(c)(l)(iv)  for  non-target  hazard 
is  intended  to  interpret  and  clarify  the 
meaning  of  "unreasonable  adverse 
effects"  in  the  context  of  restriction.  (In 
a  similar  manner,  criteria  for  special 
review  also  clarify  the  term 
"unreasonable  adverse  effects  '  as  a 
trigger  for  possible  cancellation.) 
The  non-specific  language  was 
originally  intended  to  allow  the  Agency 
discretion  in  deciding  whether  a  product 
should  be  a  candidate  for  restricted  use. 
The  qualitative  nature  of  the  criterion 
was  (and  still  is)  necessary  because 
large  scale  non-target  effects  are  often 
difficult  to  quantify  and  definitive 
criteria  cannot  be  devised  that  cover  all 
the  possible  effects  of  concern  to  the 
Agency.  The  Agency  has  retained  a 
general  screening  criterion  for  non- 
target  effects,  but  has  modified  the 
language  somewhat  for  clarification. 

9.  USDA  suggested  that  the  Label 
Improvement  Program  should  allow  an 
opportunity  to  comment  on  label 
changes  before  the  requirements  are 
imposed.  The  Label  Improvement 
Program  is  intended  to  implement 
existing  labeling  requirements,  as  for 
example,  those  in  the  related  labeling 
proposal  in  today's  Federal  Register. 
Registrants  would  already  have  had 
sufficient  opportunity  for  comment  on 
any  labeling  revisions.  Moreover.  EPA 
intended  to  design  the  Program  to  be 
able  to  respond  rapidly  to  labeling 
concerns,  and  a  required  comment 
period  might  delay  corrective  actions. 
The  Agency  may.  of  course,  provide 
additional  opportunity  for  comment 
before  issuing  a  Label  Improvement 
Notice,  and  does  accept  comments  after 
issuance. 

10.  USDA  inquired  as  to  what  is 
meant  by  a  "normal  adult"  in  the  "child- 
resistant  packaging"  definition  in 

i  157.21(b).  Child-resistant  packaging  is 


defined  in  that  section  as  being 
packaging  that  a  normal  adult  can  open 
but  that  a  child  cannot.  For  ^e  purposes 
of  child-resistant  packaging,  the  Agency 
relies  on  the  CPSC  testing  scheme  in  16 
CFR  1700.20.  which  defines  the  adult 
testing  group  as  comprising  adults  ages 
18  to  45  with  no  overt  physical  or  mental 
handicaps.  70  percent  of  whom  are 
female.  These  are  the  "normal  adults" 
referred  to  in  the  definition. 

B.  SAP  Comments  and  Agency  Response 

1.  The  SAP  questioned  the  use  of  the 
terms  "significant"  and  "serious"  in 
various  criteria  for  the  restriction  of 
pesticides  (5  152.170).  Such  terms,  they 
commented,  were  ambiguous  and  could 
lead  to  legal  challenges.  EPA  agrees  that 
the  terms  are  not  quantitative.  These 
terms  are  used  to  allow  the  Agency 
discretion  in  examining  whether  to 
restrict  use  of  a  product  to  certified 
applicators.  The  criteria  in  {  152.170  are 
screening  criteria  that  lead  to  a  further 
evaluation  of  the  uses  of  the  p>e8ticide  to 
determine  whether  restriction  would  be 
beneficial  in  mitigating  unreasonable 
adverse  effects.  Some  pesticides  may 
not  meet  any  of  the  quantitative  criteria 
set  out  in  S  152.170.  but  still  may  have 
undesirable  effects  that  should  trigger 
consideration  for  restricted  use. 

EPA  does  not  believe  thai  the  use  of 
the  terms  in  this  way  will  subject  the 
Agency  to  legal  challenges.  The  terms 
have  been  used  in  the  same  manner 
since  1979  without  legal  challenge. 
Moreover,  EPA  believes  it  unlikely  that 
legal  challenges  will  ensure,  since  the 
terms  are  used  only  in  preliminary 
criteria  that  have  no  direct  regulatory 
consequences,  but  merely  trigger  further 
evaluation  by  the  Agency.  Under  the 
licensing  scheme  of  FIFRA,  legal 
challenges  would  occur  only  when  the 
Agency  took  regulatory  action  affecting 
the  pesticide  products. 

2.  The  SAP  also  questioned,  in 
connection  with  the  restricted  use 
criteria,  the  practicality  of  using  acute 
dietary  exposure  as  a  factor  to  indicate 
hazard  to  wildlife.  Their  concern 
apparently  was  the  accuracy  of 
estimated  pesticide  levels  in  the  diet  of 
wildlife.  EPA  recognize  the  uncertainty 
in  attempting  to  accurately  estimate  the 
levels  of  pesticide  actually  occurring  in 
wildlife  diets.  The  Agency's  Office  of 
Research  and  Development  is  working 
to  improve  these  methods.  The  Agency 
believes  that  its  dietary  exposure 
models,  upon  which  the  estimates  are 
based,  are  the  best  scientific 
mechanisms  currently  available  for 
assessing  potential  short  term  acute 
toxicity. 


37934         Federd  Regbter  /  Vol.  49.  No.  188  /  Wednesday.  September  26,  1984  /  Proposed  Rules 


3.  The  Panel  viewed  the  proposed 
product  chemistry  information 
requirements  (Subpart  R)  as  expanding 
data  requirements  in  this  area.  The 
Panel  stated  that  the  Agency  had  not 
advanced  a  convincing  argument  that 
these  data  were  needed  for  regulatory 
purposes. 

The  Agency  would  not  characterize 
these  as  new  requirements.  They  are 
contained  in  the  Agency's  product 
chemistry  data  requirements  proposed 
in  40  CFR  158.120,  as  published  in  the 
Federal  Register  of  November  24, 1982 
(47  FR  53192).  Moreover,  the  Agency  has 
been  requesting  data  of  this  sort  for 
several  years  in  conjunction  with 
special  reviews.  Registration  Standards, 
and  new  chemicals.  EPA  also  recognizes 
that  these  requirements  are  highly 
controversial,  and  believes  that  specific 
comment  will  be  useful  in  delineating 
the  scope  of  the  requirements  (refer  to 
the  discussion  of  these  requirements  in 
Unit  XIV  of  this  preamble). 

EPA  believes  that  these  are  the  types 
of  product  chemistry  data  needed  to 
establish  the  identity  of  inert 
ingredients,  and  particularly  the 
impurities,  in  pesticide  products,  so  that 
the  Agency  is  equipped  to  make  future 
regulatory  decisions  if  necessary. 
Without  this  information,  the  Agency 
would  be  unable  to  respond  rapidly  and 
decisively  to  indications  of  hazards 
posed  by  these  substances  in  jjesticide 
products,  or  action  would  be  delayed 
pending  receipt  of  such  data.  The 
presence  of  dioxins  in  phenoxy 
pesticides,  or  of  DDT-related 
compounds  in  dicofol  might  be 
undetected  and  unregulated  were  this 
information  not  readily  available  to  the 
Agency.  EPA  believes  it  prudent  to 
anticipate  the  need  for  such  information, 
and  obtain  it  from  the  applicant  at  the 
time  of  registration,  rather  than  seeking 
it  under  FIFRA  sec.  3(c)(2)(B)  after 
registration. 

Moreover,  EPA  believes  that  product 
chemistry  data  of  the  types  that  would 
be  required  by  Subpart  R  are  routinely 
developed  by  pesticide  producers,  and 
thus  the  data  requirements  impose  little, 
if  any,  additional  cost  on  registrants. 
T*ie  Agency's  "Regulatory  Impact 
Analysis  of  Data  Requirements  for 
Registering  Pesticides  under  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act,"  developed  in  support  of  Part  158, 
addresses  these  costs  in  detail. 

4.  The  SAP  commented  that  the 
document  does  not  contain  requirements 
for  storage  stability  of  pesticides  and 
pesticide  products  between  production 
and  use.  While  the  requirements  of 
Subpart  R  pertain  only  to  the 
identification  of  the  pesticide,  its 
beginning  materials,  inerts  and 


impurities.  Part  158  contains  data 
requirements  on  storage  stability  of  the 
pesticide.  If  such  data  demonstrate  that 
a  product's  composition  changes 
significantly  over  time,  or  that 
degradation  into  potentially  more  toxic 
compounds  may  occur,  the  Agency  may 
require  additional  toxicity  testing  on  the 
product  or  its  degradates. 

5.  The  SAP  stated  that  the  term 
"integrated  formulation  system" 
(defined  in  S  152.342(d)]  is  unclear  and 
confusing.  EPA  has  used  this  term  and 
discussed  its  meaning  in  various 
regulatory  documents  over  the  past 
several  years.  The  best  description  and 
discussion  of  the  term  appears  in  the 
preamble  to  the  proposed  Product 
Chemistry  Guidelines,  issued  in  the 
Federal  Register  of  July  10, 1978  (43  FR 
29701).  In  its  simplest  form,  the  term 
refers  to  a  formulation  system  using  a 
pesticide  which  is  not  registered  with 
the  Agency  before  its  incorporation  into 
an  end  use  product.  For  such  products, 
the  process  impurities  and  contaminants 
may  be  unknown  (and  unregulated) 
because  the  Agency  cannot  legally 
regulate  such  products  until  they 
become  part  of  a  pesticide  product  that 
is  sold  or  distributed  in  commerce.  In 
order  to  obtain  needed  information 
about  impurities  and  contaminants  of 
pesticides  so  used,  the  Agency  must 
establish  special  requirements  that 
apply  to  the  regulated  products  into 
which  an  unregistered  pesticide  is 
incorporated.  Such  regulated  products 
are  described  as  being  produced  by  an 
"integrated  formulation  system."  A  new 
term  was  necessary  since  these  products 
are  not  adequately  characterized  by 
existing  terms. 

6.  The  SAP  stated  that  the  term 
"toxicological  significance,"  used  in 
conjunction  with  the  certification  of 
limits  for  impurities  in  S  152.352,  was 
open  to  interpretation,  and  suggested 
that  it  be  delimited  in  some  way.  The 
term  is  used  to  allow  Agency  discretion 
to  require  the  more  stringent  certified 
limits  set  out  in  that  sectiop  if 
warranted.  In  EPA's  view,  toxicological 
significance  is  a  function  both  of  toxicity 
characteristics  and  potential  exposure. 
Neither  of  these  is  easily  quantified; 
hence  the  Agency  finds  it  difficult  to 
establish  a  better  criterion  for  when 
EPA  might  impose  the  additional 
requirements  of  §  152.352.  Comments 
and  suggestions  are  invited  on  this  topic. 

XX.  Executive  Order  12291 

Under  Executive  Order  (E.O.)  12291. 
EPA  must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  revision  of  Part  162  is 


not  8  major  regulation  as  defined  by 
E.O.  12291. 

The  proposed  revisions  are  primarily 
a  reorganization  and  clarification  of 
existing  procedural  regulations.  The 
Agency  is  also  proposing  certain 
additions  reflecting  Agency  policies  that 
have  been  applied  in  the  past  on  a  case- 
by-case  basis,  but  which  have 
previously  been  stated  only  in  non- 
regulatory  policy  documents.  These 
proposed  revisions  are  not  so  extensive 
as  to  trigger  the  criteria  of  E.0. 12291 
that  would  classify  the  regulation  as 
major. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by  E.n. 
12291. 

XXI.  Regulatory  Flexibility  Art 

This  proposed  regulation  has  been 
reviewed  under  the  provisions  of  section 
3(a)  of  the  Regulatory  Flexibility  Act 
and  it  has  been  determined  that  this 
proposal  does  not  contain  provisions 
which  would  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  Since  the  revisions  would 
clarify  the  procedural  requirements  for 
registration,  and  generally  would  reduce 
the  number  of  submissions  needed  to  be 
submitted  to  the  Agency  to  obtain  and 
maintain  registration,  the  regulations 
would  be  less  burdensome  to  small 
businesses  than  are  the  regulations  they 
would  supersede.  Other  small  entities, 
such  as  organizations  and  local 
governmental  units,  are  not  affected  by 
these  revisions  since  they  seldom  seek 
registration  of  pesticide  products.  For 
these  reasons,  I  hereby  certify  that  the 
proposed  revisions  to  40  CFR  Part  162 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 

XXII.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
EPA  must  identify  any  regulation,  and 
must  obtain  clearance  from  the  Office  of 
Management  and  Budget  (OMB)  for  any 
such  collection  activities.  All 
information  collection  activities  under 
this  proposal  have  been  approved  by  the 
OMB  under  OMB  Control  Number  2000- 
0012. 

List  of  Subjects  in  40  CFR  Parts  152, 157, 
158,  and  162 

Administrative  practices  and 
procedures.  Data  requirements. 
Packaging,  Pesticides  and  Pests, 
Recordkeeping  and  reporting 
requirements. 
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Daled:  September  18.  1984. 
William  D.  RuckeUhaus, 

Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I  of  Title  40  be  amended  as  follows: 

1.  By  adding  Subparts  A  through  D,  F 
through  M,  and  R  to  existing  Part  152,  to 
read  as  follows: 

PART  152— PESTICIDE 
REGISTRATION  AND 
CLASSIFICATION  PROCEDURES 

Subpart  A— General  Provisions 

sec. 

152.1     Scope. 

152.3    Definitions. 

152.5    Pests. 

152.8    Products  that  are  not  pesticides 

because  they  are  not  for  use  against 

pests. 
152.10    Products  that  are  not  pesticides 

because  they  do  not  have  a  pesticidai 

effect. 
152.15    Pesticide  products  required  to  be 

registered. 

Subpart  B— ExempUons  From  FIFRA 
Requirements 

152.20     Exemptions  for  pesticides  regulated 

by  another  Federal  Agency 
152.25    Exemptions  for  pesticides  of  a    ' 

character  not  requiring  FIFRA 

regulations. 
152.30    Pesticides  that  may  be  transferred, 

sold  or  distributed  without  registration. 

Subpart  C— Registration  Procedures 

152.40    Who  may  apply. 

152.42    When  applications  are  required. 

152.45    Products  for  which  separate 

applications  must  be  submitted. 
152.50    Contents  of  application. 
152.55    Where  to  send  applications  and 

correspondence. 

Subpart  D— Reregistration  Procedures 

152.60     General. 

152.65    Application  for  reregistration. 
152.70    Agency  response  to  application. 
152.75     Hearing. 

Subpart  F— Agency  Review  of  Applications 

152  100     Scope, 

152102     Publication. 

152.104    Completeness  of  applications. 

152  105     Incomplete  applications 

152,107     Review  of  data. 

152  108    Review  of  labeling. 

152.110  Time  for  Agency  review. 

152.111  Choice  of  Standards  for  review  of 
applications. 

152.112  Approval  of  registration  under 
FIFRA  section  3(c)(5). 

152  113     Approval  of  registration  under 
PjFRA  section  3(c)(7) — products  that  do 
/lot  contain  a  new  active  ingredient. 

152.114  Approval  of  registration  under 
FIFRA  section  3(c)(7) — products  that 
contain  a  new  active  ingredient 

152.115  Conditions  of  registration. 

152.117  Notification  to  applicant. 

152.118  Denial  of  application. 


Subpart  G— Obligations  an<»  Rights  of 
Registrants 

Sec. 

152.122    Currency  of  address  of  record  and 

authonzed  agent 
152.125    Submission  of  information 

pertaining  to  adverse  effects. 
152.128    Distribution  under  approved 

labeling. 
152.130    Transfer  of  registration. 
152.135    Voluntary  cancellation. 

Subpart  H— Agency  Acttorts  Affecting 
Registrations 

152.140    Classification  of  pesticide  products. 
152.142    Submission  of  information  to 

maintain  registration  in  effect. 
152.144    Reregistration. 
152.146    Special  review  of  pesticides. 
152.148    Cancellation  of  registration. 
152.150    Suspension  of  registration. 
152.152    Child-resistant  packaging. 
152.154     Label  Improvement  Program. 
152.156    Coloration  and  discoloration  of 

products. 

Subpart  I— Classification  of  Pestlcklee 

152  160    Scope. 
152.161     Definitions 
152.164     Classification  by  regulation, 
152.166    Labeling  of  restncted  use  products. 
152.168    Advertising  of  restncted  use 
products. 

152.170  Cntena  for  restriction  to  use  by 
certified  applicators. 

152.171  Pesticides  restricted  to  use  by 
certified  applicators. 

152.175    Restrictions  other  than  those 
relating  to  use  by  certified  applicators. 

Subpart  J — Label  Improvement  Program 

152180     General 

152.185     Notification  and  submission  to 

Agency. 
152,187    Time  for  submission 
152.190    Combined  applications 
152.195     Compliance  after  approval  of 

application 

Subpart  K— Coloration  and  Discoloration  of 
Pesticides 

152.200    General. 
152,205     Coloring  agent. 
152,207Ar8enica)s  and  barium  fluosilicale. 
152,210    Sodium  fluonde  and  sodium 
fluosilicate. 

152.215  Seed  treatment  products. 

152.216  Granular  products  for  outdoor  use. 
152.218    Exceptions. 

Subpart  L— Intrastate  Pesticide  Products 

152  220     Scope 

152.225     Application  for  Federal  registration 
152.230    Sale  and  distribution  of  unregistered 
intrastate  pesticide  product. 

Subpart  M — Devices 

152.240    Requirements  for  devices. 

Subparts  N-Q  [Reserved] 

Subpart  R— Product  Chemistry  Data 
Requirements 

152.340    General. 
152342     Definitions 

152.344     Pesticide  composition  information 
152.346    Description  of  beginning  matenals. 
152.348     Description  of  manufacturing 
process. 


Sec. 

152.350    Discussion  of  formation  of 
impurities. 

152.352  Certification  of  ingredient  limits. 

152.353  Certified  limits  for  additional 
ingredients  and  impurities. 

152.354  Enforcement  analytical  method 
Authority:  Sees  3,  25(a)|1)  and  Z5(c)(3).  as 

amended  (Pub.  L.  92-516.  92  Stat.  819;  7  V&.C. 
136  through  136y.  ,    -  . 

Subpart  A— G«n«ral  Provisions 
§152.1    Scop*. 

Part  152  establishes  regulations  for  the 
registration  and  reregistration  of 
pesticide  products  under  FIFRA  section 
3,  and  for  associated  regulatory 
activities  affecting  registration.  These 
latter  regulatory  activities  include 
procedures  governing  satisfaction  of 
data  requirements  (Subpart  E),  the 
classification  of  pesticide  uses  (Subpart 
1),  and  the  revision  of  labeling  under  the 
Agency's  Label  Improvement  Program 
(Subpart  J).  This  part  also  sets  forth 
requirements  for  the  coloration  or 
discoloration  of  certain  pesticides 
(Subpart  K)  and  references  the  general 
requirements  applicable  to  nonfederally 
registered  intrastate  products  (Subpart 
L)  and  devices  (Subpart  M). 

S  152.3    Definitions. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meanings  set  forth 
in  this  section.  Terms  defined  by  the  Act 
are  provided  for  reference. 

(a)  "Act"  or  "FIFRA"  means  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  (7  U.S.C. 
136-136y). 

(b)  "Active  ingredient"  means: 

(1)  In  the  case  of  a  pesticide  other 
than  a  plant  regulator,  defoliant,  or 
desiccant,  any  ingredient  that  will 
prevent,  destroy,  repel,  or  mitigate  any 
pest. 

(2)  In  the  case  of  a  plant  regulator,  any 
ingredient  which,  through  physiological 
action,  will  alter  the  growth  processes  of 
plants  or  the  product  thereof. 

(3)  In  the  case  of  a  defoliant,  an 
ingredient  that  will  cause  the  leaves  or 
foliage  to  drop  from  a  plant. 

(4)  In  the  case  of  a  desiccant,  an 
ingredient  that  will  artificially 
accelerate  the  drying  of  plant  tissue. 

(c)  "Acute  dermal  LDjo"  means  a 
statistically  derived  estimate  of  the 
single  dermal  dose  of  a  substance  that 
would  cause  50  percent  mortality  to  the 
test  population  under  specified 
conditions. 

(d)  "Acute  inhalation  LCm  '  means  a 
statistically  denved  estimate  of  the 
concentration  of  a  substance  that  would 
cause  50  percent  mortality  to  the  test 
population  under  specified  conditions. 
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(e)  "Acute  oral  LDso"  means  a 
statistically  derived  estimate  of  the 
single  oral  dose  of  a  substance  that 
would  cause  SO  percerit  mortality  to  the 
test  population  under  specified 
conditions. 

(f)  "Administrator"  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
delegate. 

(g)  "Agency"  means  the  United  States 
Environmental  Protection  Agency  (EPA). 
unless  otherwise  specified. 

(h)  "Applicant"  means  a  person  who 
applies  for  a  registration,  amended 
registration,  or  refegistration.  under 
FIFRA  Section  3.  or  a  designated  agent 
for  the  applicant.; 

(i)  "Biological  control  agent"  means 
any  living  organism  applied  to  or 
introduced  into  the  environment  to 
prevent,  destroy,  repel,  or  mitigate  the 
population  or  biological  activities  of 
another  organism  declared  to  be  a  pest 
by  the  Administrator. 

())  "Distribute  lir  sell."  and  other 
grammatical  variations  of  the  term,  such 
as  "distributed  ofsold"  and 
"distribution  or  Me"  refer  to  the  acts  of 
distributing,  sellil^,  offering  for  sale, 
holding  for  sale,  t  lipping,  delivering  for 
shipment,  or  rece  ving  and  (having  so 
received)  deliver  ig  or  offering  to 
deliver,  or  releasi  ig  for  shipment  to  any 
person  in  any  State.  Distribution  is 
deemed  to  have  occurred  if  a  product 
has  been  packaged  and  labeled  in  the 
manner  in  which  it  will  be  shipped,  or  if 
it  has  been  stored  in  an  area  where 
finished  products  are  ordinarily  held  for 
shipment. 

(k)  "Device"  means  any  instrument  or 
contrivance  (other  than  a  firearm) 
intended  for  trapping,  destroying, 
repelling,  or  mitigating  any  pest  or  any 
other  form  of  plant  or  animal  life  (other 
than  man  and  other  than  a  bacterium, 
virus,  or  other  microorganism  on  or  in 
living  man  or  living  animals)  but  not 
including  equipment  used  for  the 
application  of  pesticides  (such  as 
tamper-resistant  bait  boxes  for 
rodenticides)  when  sold  separately 
therefrom. 

(1)  'End  use  product"  means  a 
pesticide  product  whose  labeling  (1) 
includes  directions  for  use  of  the 
product  (as  distributed  or  sold,  or  after 
combination  by  the  user  with  othei; 
substances)  for  controlling  pests  or 
defoliating,  desiccating  or  regulating 
plants,  and  (2)  does  not  state  that  the 
product  may  be  used  to  manufacture  or 
formulate  other  pesticide  products. 

(m)  "Final  printed  labeling"  means  the 
label  or  labeling  of  the  product  when 
distributed  or  sold.  Final  printed 
labeling  does  not  include  the  package  of 
the  product. 


(n)  "Inert  ingredient"  means  an 
ingredient  that  is  not  an  active 
ingredient.  The  term  includes  both 
impurities  and  intentionally  added  inert 
ingredients. 

(0)  "Institutional  use"  means  any 
application  of  a  pesticide  in  or  around 
property  or  a  facility  that  functions  to 
provide  a  service  to  the  general  public, 
including  but  not  limited  to:  (1) 
Hospitals  and  nursing  homes,  (2)  schools 
other  than  pre-schools  and  day  care 
facilities,  (3)  museums  and  libraries,  (4) 
sports  facilities,  and  (5)  office  buildings. 

(p)  "Manufacturing  use  product" 
means  any  pesticide  product  that  is  not 
an  end-use  product. 

(q)  "New  use,"  when  used  with 
respect  to  a  product  containing  a 
particular  active  ingredient,  means: 

(1)  Any  proposed  use  pattern  that 
would  require  the  establishment  of.  or 
the  increase  in.  a  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act; 

(2)  Any  aquatic,  terrestrial,  outdoor,  or 
forestry  use  pattern,  if  no  substantially 
similar  product  containing  that  active 
ingredient  is  currently  registered  for  a 
use  in  that  use  pattern;  or 

(3)  Any  additional  use  pattern  that 
would  result  in  a  significant  increase  in 
the  level  of  exposure,  or  a  change  in  the 
route  of  exposure,  to  that  active 
ingredient  of  man  or  other  organisms. 

(r)  "Operated  by  the  same  producer," 
when  used  with  respect  to  two 
establishments,  means  that  both 
establishments  are  owned  by,  or  leased 
for  operation  by  and  under  the  control 
of.  a  single  person  or  company.  The  term 
does  not  include  establishments 
operated  by  different  persons  or 
companies,  regardless  of  contractual 
agreements  between  such  persons. 

(s)  "Package"  or  "packaging"  means 
the  immediate  container  or  wrapping, 
including  any  attached  closure(s),  in 
which  the  pesticide  is  contained  for 
distribution,  sale,  consumption,  use  or 
storage.  The  term  does  not  include  any 
shipping  or  bulk  container  used  for 
transporting  or  delivering  the  pesticide 
unless  it  is  the  only  such  package. 

(t)  "Pesticide"  means  any  substance 
or  mixture  of  substances  intended  for 
preventing,  destroying,  repelling  or 
mitigating  any  pest,  or  intended  for  use 
as  a  plant  regulator,  defoliant  or 
desiccant;  but  not  including  any  article 
(1)  that  is  a  new  animal  drug  under 
FFDCA  section  201(w),  or  (2)  that  has 
been  determined  by  regulation  of  the 
Secretary  of  Health  and  Human  Services 
not  to  be  a  new  animal  drug,  or  (3)  that 
is  an  Animal  feed  under  FFDCA  section 
201(x)  that  bears  or  contains  any 
substance  described  by  paragraph  (t)(l) 
or  (2)  of  this  section. 


(u)  "Pesticide  product"  means  a 
pesticide  in  the  particular  form 
(including  composition,  packaging  and 
labeling]  in  which  the  pesticide  is.  or  is 
intended  to  be,  distributed  or  sold.  The 
term  includes  any  physical  apparatus 
used  to  deliver  or  apply  the  pesticide 
when  distributed  or  sold  with  the 
pesticide. 

(v)  "Registration  Standard"  means  a 
document,  documents  or  other 
information  source  specifying  the 
Agency's  position  on  registration  of  a 
category  of  pesticide  products 
containing  a  specific  ingredient,  or 
combination  of  ingredients. 

(w)  "Residential  use"  means  use  of  a 
pesticide  directly: 

(1)  On  humans  or  pets, 

(2)  In,  on,  or  around  any  structure, 
vehicle,  article,  surface,  or  area 
associated  with  the  household,  including 
but  not  limited  to  areas  such  as  out- 
buildings, non-commercial  greenhouses, 
pleasure  boats  and  recreational 
vehicles,  or 

(3)  In  any  preschool  or  day  care 
facility. 

§  152.S    Pests. 

Each  of  the  following  types  of 
organisms  is  declared  to  be  a  pest  when 
it  exists  under  circumstances  that  make 
it  deleterious  to  man  or  the  environment: 

(a)  Vertebrate  animals  other  than 
man; 

(b)  Invertebrate  animals  (other  than 
internal  parasites  of  living  man  or  other 
living  animals),  including  but  not  limited 
to  insects  and  other  arthropods, 
nematodes,  and  mollusks  such  as  slugs 
and  snails; 

(c)  Plants  growing  where  not  wanted, 
including  mosses,  algae,  liverworts,  and 
all  plants  of  higher  orders,  and  plant 
parts  such  as  roots; 

(d)  Fungi,  bacteria,  viruses,  and  other 
microorganisms,  other  than  those  on  or 
in  living  man  or  other  living  animals  and 
those  on  or  in  processed  food  or 
processed  animal  feed,  beverages,  and 
drugs  (as  defined  in  section  201(g)(1)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  321(g)(1)). 

§  152.8    Products  that  ar«  not  pesticides 
t>ecause  tt>ey  are  not  for  use  against  pests. 

The  substances  or  articles  described 
in  this  section  are  not  pesticides 
because  they  are  not  intended  for  use 
against  pests,  as  defined  in  §  152.5. 

(a)  A  product  intended  for  use  only  for 
the  control  of  fungi,  bacteria,  viruses  or 
other  microorganisms  in  or  on  living 
man  or  animals,  and  labeled 
accordingly. 

(b)  A  product  intended  for  use  only  for 
control  of  internal  invertebrate  parasites 
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or  nematodes  in  living  man  or  animals, 
and  labeled  accordingly. 

(c)  Products  of  the  following  types 
intended  only  to  aid  the  growth  of 
desirable  plants: 

(1)  Fertilizer  products  not  containing 
pesticides. 

(2)  Plant  nutrient  products,  consisting 
of  one  or  more  macronutrienfs  or 
micronutrient  trace  elements  necessary 
to  normal  growth  of  plants  and  in  forms 
readily  usable  by  plants. 

(3)  Plant  inoculanf  products  consisting 
of  microorganisms  applied  to  the  plant 
or  soil  for  the  purpose  of  enhancing  the 
availability  or  uptake  of  plant  nutrients 
through  the  root  system. 

(4)  Soil  amendment  products 
containing  a  substance  or  substances 
added  to  the  soil  for  the  purpose  of 
improving  soil  characteristics  favorable 
for  plant  growth. 

>   §  152.10    Products  that  an  not  pesticides 
because  ttiey  do  not  fiave  a  pesticldal 
eflect. 

A  product  that  does  not  prevent, 
destroy,  repel,  or  mitigate  a  pest,  or  does 
not  defoliate,  desiccate  or  regulate  the 
growth  of  plants,  is  not  considered  to 
have  a  pesticidal  effect.  Unless  a 
pesticidal  claim  is  made,  the  following 
products  or  articles  are  not  considered 
to  be  pesticides: 

(a)  Deodorizers,  bleaches,  and 
cleaning  agents. 

(b)  Products  not  containing  toxicants, 
intended  only  to  attract  pests  for  survey 
or  detection  purposes,  and  labeled 
accordingly. 

(c)  Articles  or  substances  treated  with 
pesticides  to  protect  the  articles  or 
substances  themselves,  for  example, 
paint  treated  with  a  pesticide  to  protect 
the  paint  coating,  or  wood  products 
treated  to  protect  the  wood  against 
insect  or  fungus  infestation. 

(d)  Products  that  are  intended  to 
exclude  pests  only  by  providing  a 
physical  barrier  against  pest  access,  and 
which  contain  no  toxicants,  such  as 
certain  pruning  paints  for  trees. 

(e)  Products  intended  to  force  bees 
from  hives  for  the  collection  of  honey 
crops. 

§152.15    Pesticide  products  required  to  be 
registered. 

No  person  may  distribute  or  sell  any 
pesticide  product  that  is  not  registered 
under  the  Act,  except  as  provided  in 
§§  152.20,  152.25  and  152.30.  A  pesticide 
is  any  substance  (including  any  mixture 
of  substances)  intended  for  a  pesticidal 
purpose,  i.e.,  use  for  the  purpose  of 
preventing,  destroying,  repelling,  or 
mitigating  any  pest  (see  §  152.5)  or  use 
as  a  plant  regulator,  defoliant,  or 
desiccant.  A  substance  is  intended  for  a 


pesticidal  purpose,  and  thus  is  a 
pesticide,  if: 

(a)  The  person  who  distributes  or  sells 
the  substance  claims,  states,  or  implies 
(by  labeling  or  otherwise): 

(1)  That  the  substance  (either  by  itself 
or  in  combmation  with  any  other 
substance)  can  or  should  be  used  as  a 
pesticide;  or 

(2)  That  the  substance  consists  of  or 
contains  an  active  ingredient  and  that  it 
can  be  used  to  manufacture  a  pesticide: 
or 

(b)  The  substance  consists  of  or 
contains  one  or  more  active  ingredients 
and  has  no  significant  commercially 
valuable  use  as  distributed  or  sold  other 
than  (1)  use  for  a  pesticidal  purpose  (by 
itself  or  in  combination  with  any  other 
substance),  or  (2)  use  for  manufacture  of 
a  pesticide:  or 

(c)  The  person  who  distributes  or  sells 
the  substance  knows  or  should 
reasonably  know  that  the  person{s)  to 
whom  the  substance  is  distributed  or 
sold  will  use  the  substance  for  a 
pesticidal  purpose. 

Subpart  B— Exemptlorw  from  FIFRA 
Requirements 

§  152.20    Exemptions  for  pesticides 
regulated  by  ar>other  Federal  Agency. 

The  pesticides  or  classes  of  pesticide 
listed  in  this  section  are  exempt  from  all 
requirements  of  FIFRA,  The  Agency  has 
determined,  in  accordance  with  FIFRA 
sec.  25(b)(1),  that  they  are  adequately 
regulated  by  another  Federal  agency. 

(a)  Certain  biological  pest  control 
agents.  (1)  Except  as  provided  by 
paragraph  (a)(3)  of  this  section,  all 
biological  control  agents  are  exempt 
from  FIFR.A  requirements. 

(2)  If  the  Agency  determines  that  an 
individual  biological  control  agent  or 
class  of  biological  control  agents  is  no 
longer  adequately  regulated  by  another 
Federal  agency,  and  that  it  should  not 
otherwise  be  exempted  from  the 
requirements  of  FIFRA.  the  Agency  will 
revoke  this  exemption.  If  it  does  so, 
paragraph  (a)(3)  of  this  section  will  be 
amended  accordingly. 

(3)  The  following  biological  control 
agents  are  not  exempt  from  FIFRA 
requirements: 

(i)  Living  organisms  taxonomically 
defined  as  viruses; 

(ii)  Living  organisms  taxonomically 
defined  as  bacteria,  actinomycetes. 
rickettsia,  mycoplasmas,  or  1 — forms  of 
bacteria. 

(.lii)  Living  organisms  classified  as 
members  of  the  animal  subkingdom 
Protozoa. 

(iv)  Living  organisms  taxonomically 
defined  as  fungi. 


(v)  Living  organisms  classified  as 
members  of  Class  L  Schizophyceae.  of 
Division  I  of  the  Plant  Kingdom, 
Protophyta,  including  blue-green  algae, 
as  described  in  the  8th  edition  of 
"Bergey's  Manual  of  Determinative 
Bacteriology." 

(b)  Certain  human  drugs.  A  pesticide 
product  that  is  offered  solely  for  human 
use  and  is  also  (1)  a  new  drug  within  the 
meaning  of  FFDCA  section  201(p).  or  (2) 
an  article  that  has  been  determined  by 
the  Secretary  of  Health  and  Human 
Services  not  to  be  a  new  drug  by  a 
regulation  establishing  conditions  of  use 
for  the  article,  is  exempt  from  the 
requirements  of  FIFRA.  Such  products 
are  subject  to  regulation  in  accordance 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  implementing 
regulations. 

§  1 52.25    Exemptions  for  pesticides  of  a 
ctiaracter  not  requtrtng  FIFRA  regulation. 

The  pesticides  or  classes  of  pesticides 
listed  in  this  section  have  been 
determined  to  be  of  a  character  not 
requiring  regulation  under  FIFRA,  and 
are  therefore  exempt  from  all  provisions 
of  FIFRA  when  intended  for  use.  and 
used,  only  in  the  manner  specified. 

(a)  Pheromones  and pheromone  traps. 
Pheromones  and  identical  or 
substantially  similar  compounds  labeled 
for  use  only  in  pheromone  traps  and 
pheromone  traps  in  which  those 
compounds  are  the  sole  active 
ingredient(s). 

(1)  For  the  purposes  of  this  paragraph, 
a  pheromone  is  a  compound  produced 
by  an  arthropod  which,  alone  or  in 
combination  with  other  such 
compounds,  modifies  the  behavior  of 
other  individuals  of  the  same  species. 

(2)  For  the  purposes  of  this  paragraph, 
a  synthetically  produced  compound  is 
identical  to  a  pheromone  only  when 
their  molecular  structures  are  identical, 
or  when  the  only  differences  between 
the  molecular  structures  are  between 
the  stereochemical  isomer  ratios  of  the 
two  compounds,  except  that  a  synthetic 
compound  found  to  have  toxicological 
properties  significantly  different  from  a 
pheromone  is  not  identical. 

(3)  When  a  compound  possesses 
many  characteristics  of  a  pheromone 
but  does  not  meet  the  criteria  in 
paragraph  (a)(2)  of  this  section,  it  may, 
after  review  by  the  Agency,  be  deemed 
a  substantially  similar  compound. 

(4)  For  the  purposes  of  this  paragraph, 
a  pheromone  trap  is  a  device  containing 
a  pheromone  or  identical  or 
substantially  similar  compound  used  for 
the  sole  purpose  of  attracting,  and 
trapping  or  killing,  target  arthropods. 
Pheromone  traps  are  intended  to 
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achieve  pest  control  by  removal  of 
target  organisms  from  their  natural 
environment  and  do  not  result  in 
increased  levels  of  pheromones  or 
identical  or  sustantially  similar 
compounds  over  a  significant  fraction  of 
the  treated  area. 

(b)  Preservatives  for  biological 
specimens.  (1)  Embalming  fluids. 

(2)  Products  used  to  preserve  animal 
or  animal  organ  specimens,  in 
mortuaries,  laboratories,  hospitals, 
museums  and  institutions  of  learning. 

(3)  Products  used  to  preserve  the 
integrity  of  milk,  urine,  or  blood  samples 
for  laboratory  analysis. 

(c)  Vitamin  hormone  products. 
Vitamin  hormone  horticultural  products 
consisting  of  mixtures  of  plant 
hormones,  plant  nutrients,  inoculants,  or 
soil  amendments,  which  meet  the 
following  criteria: 

(1)  The  product,  in  the  undiluted 
package  concentration  at  which  it  is 
distributed  or  sold,  meets  the  criteria  for 
Toxicity  Category  III  or  IV  (refer  to  40 
CFR  156.42  for  Toxicity  Categories):  and 

(2)  The  product  is  not  intended  for  use 
on  food  crop  sites,  and  is  labeled 
accordingly. 

(d)  Foods.  Products  consisting  of  foods 
and  containing  no  toxicants,  which  are 
used  to  attract  pests. 

§152.30    Pesticides  that  may  IM 
transferred,  sold  or  distributed  without 
registration. 

Unregistered  pesticides  may  be 
distributed  or  sold,  or  otherwise 
transferred,  as  described  by  this  section. 

(a)  A  pesticide  transferred  between 
registered  estalisbments  operated  by 
the  same  producer.  An  unregistered 
pesticide  may  be  transferred  between 
registered  establishments  operated  by 
the  same  producer.  See  §  152.3(r).  The 
pesticide  as  transferred  must  be  labeled 
in  accordnce  with  40  CFR  156.105. 

(b)  y4  pesticide  transferred  for 
processing,  packaging,  or  labeling.  An 
unregistered  pesticide  may  be 
transferred  if: 

(1)  The  transfer  is  solely  for  the 
purpose  of  further  processing, 
formulating,  packaging  or  labeling  the 
pesticide  to  become  a  pesticide  product 
that  is  registered; 

(2)  The  pesticide  is  owned  by  the 
transferor 

(3)  The  finished  product  is  registered 
by  the  transferor  and  will  be  sold  or 
distributed  only  by  him  or  a  distributor 
as  his  agent: 

(4)  The  transfer  is  between  registered 
establishments;  and 

(5)  The  pesticide  as  transferred  is 
labeled  in  accordance  with  40  CF'R 
156.105. 


(c)  A  pesticide  distributed  or  sold 
under  an  experimental  use  permit.  An 
unregistered  pesticide  may  be 
distributed  or  sold  in  accordance  with 
the  terms  of  an  experimental  use  permit 
issued  under  FIFRA  section  5.  if  the 
product  is  labeled  in  accordance  with  40 
CFR  172.6. 

(d)  A  pesticide  transferred  solely  for 
e.xport.  An  unregistered  pesticide  may 
be  transferred  within  the  United  States 
solely  for  export  if: 

(1)  It  is  prepared  and  packaged 
according  to  the  specifications  of  the 
foreign  purchaser  and 

(2)  It  is  labeled  in  accordance  with  40 
CFR  156.110. 

(e)  A  pesticide  distributed  or  sold 
under  an  emergency  exemption.  An 
unregistered  pesticide  may  be 
distributed  or  sold  in  accordance  with 
the  terms  of  an  emergency  exemption 
under  FIFRA  section  18.  if  the  product  is 
labeled  in  accordance  with  40  CFR 
156.112. 

(f)  A  pesticide  transferred  for 
purposes  of  disposal.  An  unregistered 
pesticide  may  be  transferred  solely  for 
disposal  in  accordance  with  FIFRA 
section  19  or  an  applicable 
Administrators  order.  The  product  must 
be  labeled  in  accordance  with  40  CFR 
156.115. 

(g)  Existing  stocks  of  a  formerly 
registered  product.  A  cancelled  or 
suspended  pesticide  may  be  distributed 
or  sold  to  the  extent  and  in  the  manner 
specified  in  an  order  issued  by  the 
Administrator  concerning  existing 
stocks  of  a  formerly  registered  pesticide. 

Subpart  C— Registration  Procedures 

§  152.40    Who  may  apply. 

Any  person  may  apply  for  new 
registration  of  a  pesticide  product.  Any 
registrant  may  apply  for  amendment  of 
the  registration  of  his  product. 

§  152.42    When  application  are  required. 

(a)  New  product  registration.  Any 
person  who  wishes  to  obtain  an  initial 
registration  for  a  pesticide  product  must 
submit  an  application  for  new 
registration,  containing  the  information 
specified  in  §  152.50.  An  application  for 
new  registration  must  be  approved  by 
the  Agency  before  the  product  may 
legally  be  distributed  Or  sold. 

(b)  Amended  registration.  Except  as 
provided  in  paragraph  (b)  (1)  and  (2)  of 
this  section,  a  registrant  who  wishes  to 
make  changes  in  a  product's 
composition  (except  changes  that 
comply  with  $  152.45),  labeling,  or 
packaging  must  submit  an  application 
for  amended  registration,  containing  the 
information  specified  in  §152.50,  as 
applicable.  An  application  for  amended 


registration  must  be  approved  by  the 
Agency  before  the  product,  as  modified, 
may  legally  be  distributed  or  sold. 

(1)  Changes  needing  Agency 
notification,  but  not  approval.  A 
registrant  may  make  the  following 
changes  to  his  registered  product's 
composition,  labeling  or  packaging  if  he 
notifies  the  Agency  before  the  product  is 
distributed  or  sold.  The  registrant  need 
not  obtain  Agency  approval  of  any  such 
amendment,  but  may  distribute  or  sell 
the  product,  as  changed,  as  soon  as  he 
has  notified  the  Agency  of  the  change. 
Notification  under  this  paragraph  is 
considered  a  report  filed  under  the  Act 
for  the  purposes  of  FIFRA  section  12  (a) 
(2)  (M). 

(i)  A  change  in  the  brand  name  and 
the  name  and  address  appearing  on  the 
label  to  those  of  a  distributor;  provided, 
that  the  company  number  assigned  to 
the  distributor  appears  on  the  label  in 
conjunction  with  the  EPA  registration 
number. 

(ii)  A  revision  of  the  label  format 
consistent  with  40  CFR  Part  156  and 
involving  no  change  in  the 
precautionary  statements  or  in  the 
directions  for  use, 

(iii)  Change  in  the  package  size  and 
label  net  contents,  provided  no  change 
in  use  directions  or  requirement  for 
child-resistant  packaging  would  ensue, 

(iv)  Addition  or  substitution  of  brand 
names, 

(v)  A  change  in  the  source  of  the 
beginning  materials  or  the 
manufacturing  process  of  the  product, 
provided  that  the  certified  limits  for  the 
active  and  inert  ingredients  would  not 
vary  as  a  result  of  the  change. 

(2)  Changes  not  needing  Agency 
approval  or  notification.  The  following 
changes  may  be  made  in  a  product's 
composition,  labeling  or  packaging 
without  notification  to  or  approval  by 
the  Agency: 

(i)  Change  in  the  source,  but  not  the 
identity,  of  any  intentionally  added  inert 
ingredient. 

(ii)  Correction  of  typographical  or 
printing  errors  on  the  labeling. 

(iii)  Revision  of  non-mandatory  label 
statements,  consistent  with  40  CFR  Part 
156  of  this  chapter,  including  additions 
or  changes  required  by  other  Federal 
statutes  or  agencies, 

(iv)  Change  on  the  label  of  the  name 
or  address  of  the  registrant,  except  for  a 
change  resulting  from  transfer  of 
ownership  which  requires  Agency 
approval  in  accordance  with  §  152.130. 

(Approved  by  the  Office  of  Managment  and 
Budget  under  Control  Numlier  2000-0012.) 
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§  1 52.45    Products  for  whidi  sspsrsts 
■pplicstions  must  b«  submittsd. 

An  application  for  registration  or 
amended  registration  may  not  have  as 
its  subject  more  than  one  pesticide 
product.  Except  as  provided  in 
.   paragraphs  (a)  through  (d)  of  this 
section,  a  pesticide  product  shall  have  a 
single,  specified  composition,  i.e..  the 
active  and  inert  ingredients  specified  in 
the  Confidential  Statement  of  Formula, 
each  ingredient  being  within  the 
certified  limits  stated  therein.  If  a 
product  has  multiple  formulations  as 
permitted  by  paragraphs  (a)  through  (d) 
of  this  section,  the  composition  of  each 
formulation  shall  be  stated  on  a 
separate  Confidential  Statement  of 
Formula  as  required  by  §  152.50(e). 

(a)  A  pesticide-fertilizer  combination 
product  may  be  registered  as  a  single 
product  with  variations  in  the  identity 
and  amount  of  its  fertilizer  components, 
if  the  application  rate  of  the  pesticide 
active  ingredient  remains  constant  and 
the  same  precautionary  labeling  is 
appropriate  for  each  allowable  variation 
in  composition. 

(b)  A  pesticide-feed  combination 
product  may  be  registered  as  a  single 
product  wjth  variations  in  the  identity  or 
amount  of  its  feed  components,  if  the 
dosage  rate  of  the  pesticide  active 
ingredient  per  unit  weight  or  per  animal 
is  constant  and  the  same  precautionary 
labeling  is  appropriate  for  each 
allowable  variation  in  composition. 

(c)  A  pesticide-pigment  combination 
product  may  be  registered  as  a  single 
product  with  variations  in  the  identity  or 
amount  of  its  pigment  component,  if  the 
same  precautionary  labeling  is 
appropriate  for  each  allowable  variation 
in  compostion. 

(d)  Any  other  type  of  pesticide 
product  may  be  registered  as  a  single 
product  with  allowable  variations  in  the 
identity  or  amount  of  inert  ingredients,  if 
the  following  conditions  are  met: 

(1)  The  certified  limits  of  the  active 
ingredient  do  not  change; 

(2)  The  required  labeling  for  each  of 
the  proposed  variations  is  the  same; 

(3)  None  of  the  proposed  variations 
affects  the  safety  of  the  product, 
including  the  persistence  of  residues  of 
the  active  ingredients(s); 

(4)  If  the  product  is  to  be  used  on  food 
or  feed,  each  inert  ingredient  has  been 
cleared  under  the  Federal  Food.  Drug 
and  Cosmetic  Act;  and 

(5)  Each  proposed  variation  is 
consistent  with  any  applicable 
Registration  Standard. 

§  152.50    ContsnU  of  sppiicatioa 

Each  application  for  registration  or 
amended  registration  shall  include  the 
following  information,  as  applicable: 


(a)  Application  fonn.  An  spplication 
form  must  be  completed  and  submitted 
to  the  Agency.  Application  forms  are 
provided  by  the  Agency,  with 
instructions  as  to  the  number  of  copies 
required  and  prop>er  completion. 

(b)  Identity  of  the  applicant — (1) 
Name.  The  applicant  must  identify 
himself.  An  applicant  not  residing  in  the 
United  States  must  also  designate  an 
agent  in  accordance  with  paragraph 
(b)(2)  of  this  section  to  act  on  behalf  of 
the  applicant  on  all  registration  matters. 

[2]  Authorized  agent.  An  applicant 
may  designate  a  person  residing  in  the 
United  States  to  act  as  his  agent  if  an 
applicant  wishes  to  designate  an  agent, 
he  must  send  the  Agency  a  letter  stating 
the  name  and  United  States  address  of 
his  agent.  The  applicant  must  notify  the 
Agency  if  he  changes  his  designated 
agent.  This  agency  relationship  may  be 
terminated  at  any  time  by  the  applicant 
by  notifying  the  Agency  in  writing. 

(3)  Address  of  record.  The  applicant 
must  provide  an  address  in  the  United 
States  for  correspondence  purposes.  T^e 
U.S.  address  provided  will  be 
considered  the  applicant's  address  of 
record,  and  EPA  will  send  all 
correspondence  concerning  the 
application  and  any  subsequent 
registration  to  that  address.  It  is  the 
responsibihty  of  the  applicant  to  ensure 
that  the  Agency  has  a  current  and 
accurate  address.  Refer  to  {  152.122. 

(4)  Company  number.  If  an  applicant 
has  been  assigned  a  company  number 
by  the  Agency,  the  apphcation  must 
reference  that  number. 

(c)  Summary  of  the  application.  Each 
application  must  include  a  list  of  the 
data  submitted  with  the  application, 
together  with  a  brief  description  of  the 
results  of  the  studies  and  a  statement  of 
reasonable  grounds  why  the  application 
should  be  approved.  The  summary  must 
state  that  it  is  releasable  to  the  public 
after  registration  in  accordance  with 

9  152.119. 

(d)  Identity  of  the  product  The 
product  for  which  application  is  being 
submitted  must  be  identified.  The 
following  information  is  required: 

(1)  The  product  name; 

(2)  The  EPA  Registration  Number,  if 
currently  registered; 

(3)  The  trade  name{s)  (if  different); 

(4)  Any  company  code  numbers 
(optional). 

(e)  Composition  of  the  product.  The 
composition  of  the  product  for  which  the 
application  is  being  submitted  must  be 
stated.  The  information  required  by 
Subpart  R  must  be  submitted.  Refer  to 

§  152.45  for  information  on  which 
formulations  must  be  registered 
separately,  and  which  may  be  combined 
a  separate  Confidential  Statement  of 


Formula  must  be  submitted  for  each 
separate  formulation 

(f)  Draft  labeling.  Each  application  for 
new  registration  must  be  accompanied 
by  five  (5)  legible  copies  of  draft 
labeling  (typescript  or  mock-up).  Each 
application  for  amended  registration 
that  proposes  to  make  any  changes  in 
the  product  labeling  must  be 
accompanied  by  five  (5)  legible  copies  of 
draft  labeling  incorporating  the 
proposed  labeling  changes.  If  the 
proposed  labeling  change  affects  only  a 
portion  of  the  labeling,  such  as  the  use 
directions,  the  applicant  may  submit  five 
copies  of  the  portion  of  the  label  whidi 
is  the  subject  of  the  amendment. 

(g)  Registration  data  requirements.  (1) 
An  applicant  must  submit  materials  to 
demonstrate  that  he  has  complied  with 
the  FIFRA  section  3(c)(1)(D)  and  Subpart 
E  of  this  part  with  respect  to  satisfaction 
of  data  requirements,  to  enable  the 
Agency  to  make  the  determination 
required  by  FIFRA  section  3(c)(5)(B). 

(2)  An  applicant  must  also  furnish  any 
data  specified  in  40  CFR  Part  158.  in 
accordance  with  the  requirements  of 
§  158.30,  which  are  required  by  the 
Agency  to  determine  that  the  product 
meets  the  standards  for  registration 
stated  in  FIFRA  sections  3(c)(5)(C)  and 
(D)  or  3(c)(7).  All  studies  must  be 
conducted  in  accordance  with  the 
requirements  of  40  CFR  Part  180.  Good 
Laboratory  Practice  Standards,  and  die 
statement  required  by  40  CFR  1B0.12 
must  be  submitted  with  the  data. 

(h)  Certification  relating  to  child- 
resistant  packaging.  If  the  product  meets 
the  criteria  for  child/resistant 
packaging,  the  applicant  must  submit  a 
certification  that  the  product  will  be 
distributed  in  child/resistant  packaging. 
Refer  to  40  CFR  Part  157  for  the  criteria 
and  certification  requirements. 

(i)  Request  for  classification  as 
general  or  restricted  use.  If  the  applicant 
wishes  to  request  a  classification 
different  from  the  established  by  the 
Agency,  he  must  submit  a  request  for 
such  Classification  and  information 
supporting  the  request. 

(j)  Adverse  effects  data.  Each 
apphcation  shall  state  whether  the 
applicant  is  aware  of  any  factual 
information  regarding  unreasonable 
adverse  effects  of  the  pesticide  on  man 
or  the  environment  which  would  be 
required  to  \x  reported  under  FIFRA 
section  6(a)(2)  if  the  product  were 
registered.  lif  the  applicant  states  that  he 
is  aware  of  such  information,  he  must 
submit  it  as  part  of  his  application.  Such 
information  may  consist  of.  for  example, 
published  or  unpublished  laboratory 
studies  (whether  or  not  such  studies 
have  been  completed)  and  human, 
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animal  or  non-target  plant  accident 
experience,  as  described  in  Agency 
statements  of  policy  issued  in  the 
Federal  Register  of  August  23, 1978  (43 
FR  37611),  and  July  12, 1979  (44  PR 
40716). 

(k)  Statement  concerning  tolerances. 
If  the  proposed  labeling  bears 
instructions  for  use  of  the  pesticide 
results  or  may  be  expected  to  result, 
directly  or  indirectly,  in  pesticide 
residues  in  or  on  food  or  feed  (including 
residues  of  any  active  ingredient, 
metabolite,  or  degradation  product),  the 
applicant  must  submit  a  statement 
indicating  whether  such  residues  are 
authorized  by  tolerances,  exemptions 
from  the  requirement  of  a  tolerance,  or 
food  additives  regulations  issued  under 
FFDCA  sec.  408  or  409.  If  such  residues 
have  not  been  authorized,  the 
application  must  be  accompanied  by  a 
petition  for  establishment  of  appropriate 
tolerances,  exemptions  from  the 
requirement  of  a  tolerance,  or  food 
additive  regulations  in  accordance  with 
40  CFR  Part  180. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0024.) 

§  152.55    Where  to  send  application  and 
correspondence. 

Applications  and  correspondence 
relating  to  registrations  should  be 
mailed  to  the  Registration  Division  (TS- 
767C),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 
Persons  who  wish  to  hand-deliver 
applications  should  contact  the 
Registration  Division  to  determine  the 
location  for  delivery. 

Subpart  0 — Reregistration  Procedures 
§152.60    Qeneral. 

FIFRA  section  3(gl  requires  that  all 
currently  registered  pesticide  products 
be  reregistered.  To  facilitate  the 
reregistration  of  products,  EPA  has 
instituted  a  program  for  the  review  of 
each  pesticide  active  ingredient,  the 
data  supporting  registration  of  products 
containing  that  active  ingredient,  and  its 
uses.  This  review  normally  culminates 
in  the  issuance  of  a  Registration 
Standard.  The  Standard  will  explain  the 
Agency's  position  on  the  registrability  of 
products  containing  the  active 
ingredient(s),  assess  the  acceptability  of 
existing  tolerances,  and  list  additional 
data  or  information  that  must  be 
submitted  to  complete  the  reregistration 
review. 

§  152.65    Application  for  reregistration. 

(a)  When  the  Agency  is  prepared  to 
reregister  products  containing  a 
speciHed  active  ingredient  or 
combination  of  ingredients,  it  will  notify 
the  registrant  by  certified  mail  and  will 


inform  him  of  the  specific  requirements 
and  the  timeframes  for  submission  of  an 
application  for  reregistration. 

(b)  After  receiving  notice,  the 
registrant  is  required  to  submit  an 
application  for  reregistration  within  the 
timeframes  specified  in  the  notice.  The 
application  must  comply  with  §  152.45 
with  respect  to  the  need  for  separate 
appiicafii)ns. 

(c)  The  application  must  contain  the 
information  required  by  §  152.50(a) 
through  (h),  and  (k),  unless  such 
information  is  already  on  file  with  the 
.Agency  and  is  current  and  accurate.  A 
new  Confidential  Statement  of  Formula 
must  be  submitted  with  each 
application. 

(d)  At  the  time  that  the  Agency 
requires  submission  of  an  application 
for  reregistration.  it  may  also  issue  to 
registrants  of  affected  products  a  notice 
under  FIFRA  section  (3)(c)(2)(B) 
requiring  the  submission  of  data.  The 
applicant  must  state  in  his  application 
for  reregistration  that  he  has  complied 
with  the  terms  of  that  notice. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2000-0012) 

§  152.70    Agency  response  to  application. 

(a)  Approval  of  application.  The 
Agency  will  approve  an  application  for 
reregistration  when  it  determines  that 
the  registrant  has  complied  with  the 
instructions  in  the  Agency's  notice,  and 
that  the  production  meets  the  criteria  for 
registration  stated  in  §  152.112  or 

§  152.113,  as  applicable.  Any  application 
which  pertains  to  a  product  with  uses, 
labeling,  packaging,  and  composition 
that  conform  to  the  applicable 
Registration  Standards(s)  will  be 
considered  to  meet  the  criteria  for 
registration. 

(b)  Time  for  compliance  after 
approval.  If  the  Agency  approves  the 
application,  it  will  notify  the  registrant 
of  such  approval.  The  notice  of  approval 
will  specify  the  time  permitted  for 
modification  of  product  composition, 
labeling  and  packaging  of  products 
shipped  or  distributed  in  commerce. 

(c)  Notice  of  intent  to  cancel.  If  a 
registrant  fails  to  submit  an  application 
within  the  time  allowed,  or  submits  an 
application  that  does  not  conform  to 
Agency  requirements,  the  Agency  wiH 
issue  a  notice  of  Intent  to  cancel  the 
registration,  unless  within  30  days,  the 
registrant: 

(1)  Submits  a  complete  and  correct 
application; 

(2)  Corrects  the  deficiencies  in  his 
previously  submitted  application;  or 

(3)  Requests  a  hearing,  as  provided  by 
§  152.75. 


§  152.75    Hearing. 

The  rights  of  a  registrant  following  the 
issuance  of  a  notice  of  intent  to  cancel 
are  described  in  §  152.148. 

Subpart  F— Agency  Review  of 
Applications 

§  152.100    Scope. 

The  Agency  will  follow  the 
procedures  in  this  subpart  for  all 
applications  for  registration,  except  an 
application  for  registration  of  a  pesticide 
that  has  been  the  subject  of  a  previous 
Agency  cancellation  notice.  The  Agency 
will  follow  the  procedures  of  Subpart  D 
of  40  CFR  Part  164,  in  evaluating  any 
application  that  meets  the  criteria  of  40 
CFR  164.13.  Generally,  that  section 
applies  to  any  application  for 
registration  of  a  pesticide  for  a  use  that 
has  been  prohibited  by  the  Agency 
following  the  issuante  of  a  cancellation 
notice. 

§  152.102    Publication. 

The  Agency  will  issue  in  the  Federal 
Register  a  notice  of  receipt  of  each 
application  for  registration  of  a  product 
that  contains  a  new  active  ingredient  or 
that  proposes  a  new  use. 

§  152.104    Completeness  of  applications. 

The  applicant  is  responsible  for  the 
accuracy  and  completeness  of  all 
information  submitted  in  connection 
with  the  application.  The  Agency  will 
review  each  application  to  determine 
whether  it  is  complete.  An  application  is 
incomplete  if  any  pertinent  item 
specified  in  §  152.50  has  not  been 
submitted,  or  has  been  incorrectly 
submitted  (e.g.,  application  forms  have 
not  been  signed). 

§152.105    Incomplete  applications. 

The  Agency  will  not  begin  or  continue 
the  review  of  an  application  that  is 
incomplete.  If  the  Agency  determines 
that  an  application  is  incomplete  or  that 
further  information  is  needed  in  order  to 
complete  the  Agency's  review,  the 
Agency  will  notify  the  applicant  of  the 
deficiencies  and  allow  the  applicant  75 
days  to  make  corrections  or  additions  to 
complete  the  application.  If  the 
applicant  believes  that  the  deficiencies 
cannot  be  corrected  within  75  days,  he 
must  notify  the  Agency  within  those  75 
days  of  the  date  on  which  he  expects  to 
complete  the  application.  If,  after  75 
days,  the  applicant  has  not  responded, 
the  Agency  will  terminate  any  action  on 
such  application,  and  will  treat  the 
application  as  if  it  had  been  withdrawn 
by  the  applicant.  Any  subsequent 
submission  relating  to  the  same  product 
must  be  submitted  as  a  new  application. 
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§  1 52. 1 07    Review  of  data. 

(a)  The  Agency  normally  will  review 
data  submitted  with  an  application  if 
they  have  not  previously  been  submitted 
to  the  Agency. 

(h)  The  Agency  normally  will  review 
other  data  "submitted  or  cited  by  an 
applicant  only: 

(1)  As  part  of  the  process  of 
reregistering  currently  registered 
products; 

(2)  When  acting  on  an  application  for 
registration  of  a  product  containing  a 
new  active  ingredient;  or 

(3)  When  the  Agency  determines  that 
it  would  otherwise  serve  the  public 
interest. 

(c)  If  the  .Agency  finds  that  it  needs 
additional  data  in  order  to  determine 
whether  the  product  may  be  registered, 
it  will  notify  the  applicant  as  early  as 
possible  in  the  review  process. 

§  1 52. 1 08    Review  of  labeling. 

The  Agency  will  review  all  draft 
labeling  submitted  with  the  application 
for  compliance  with  the  requirements  of 
40  CFR  Part  156.  If  the  applicant  submits 
only  that  portion  of  the  labeling 
proposed  for  amendment,  the  Agency 
may  review  the  entire  label,  as  revised 
Ijy  the  proposed  changes,  in  deciding 
whether  to  approve  the  amendment.  The 
Agency  will  not  approve  final  printed 
labeling  but  will  scli'ctively  review  it 
for  compliance  with  40  CFR  Part  156. 

§  1 52. 1 1 0    Time  for  Agency  review. 

The  Agency  will  complete  its  review 
of  applications  as  expeditiously  as 
possible.  Applications  involving  new 
active  ingredients,  new  uses,  petitions 
for  tolerance  or  exemptions,  or 
consultation  with  other  Federal  agencies 
normally  will  take  longer  than 
applications  for  substantially  similar 
products  and  uses. 

§  1 52. 111    Choice  of  standards  for  review 
of  applications. 

The  Agency  has  discretion  to  review 
applications  under  either  the 
unconditional  registration  criteria  of 
FIFRA  section  3(c)(5)  or  the  conditional 
registration  criteria  of  FIFRA  section 
3(c)(7].  The  type  of  review  chosen 
depends  primarily  on  the  extent  to 
which  the  relevant  data  base  has  been 
reviewed  for  completeness  and 
scientific  validity.  EPA  conducts  data 
reviews  needed  to  support 
unconditional  registrations  on  a 
chemical-by-chemical  basis,  according 
to  an  established  priority  list.  Except  for 
applications  for  registration  of  a  new 
active  ingredient  or  in  special  cases 
where  it  finds  immediate  review  to  be 
warranted,  the  Agency  will  not 
commence  a  complete  review  of  the 


existing  data  base  on  a  given  chemical 
in  response  to  receipt  of  an  application 
for  registration.  Instead  the  Agency  will 
review  the  application  using  the  criteria 
for  conditional  registration  in  FIFRA 
section  3(c)|7)  (A)  and  (B). 

§152.112    Approval  of  registration  under 
FIFRA  section  3(cH5). 

EPA  will  approve  an  application 
under  the  criteria  of  FIFRA  section 
3(c)(5)  only  if: 

(a)  The  Agency  has  determined  that 
the  application  is  complete  and  is 
accompanied  by  all  materials  required 
by  the  Act  and  this  part,  including,  but 
not  limited  to.  evidence  of  compliance 
with  Subpart  E  of  this  part; 

(b)  The  Agency  has  reviewed  all 
relevant  data  in  the  possession  of  the 
Agency  (see  §§  152.107  and  152.111); 

(c)  The  Agency  has  determined  that 
no  additional  data  are  necessary  to 
make  the  determinations  required  by 
FIFRA  section  3(r)(5)  with  respect  to  the 
pesticide  product  which  is  the  subject  of 
the  application; 

(d)  The  Agency  has  determined  that 
the  composition  of  the  product  is  such  as 
to  warrant  the  proposed  claims  for  it,  if 
efficacy  data  are  required  by  Part  158 
for  the  product; 

(e)  The  Agency  has  determined  that 
the  product  will  perform  its  intended 
function  without  unreasonable  adverse 
effects  on  the  environment,  and,  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  on  the  environment; 

(f)  The  Agency  has  determined  that 
the  product  is  not  misbranded  as  that 
term  is  defined  in  FIFRA  section  2(q) 
and  Part  156,  and  its  labeling  and 
packaging  comply  with  the  applicable 
requirements  of  the  Act,  this  part,  and 
Parts  156  and  157; 

(g)  If  the  proposed  labeling  bears 
directions  for  use  on  food,  animal  feed, 
or  food  or  feed  crops,  or  if  the  intended 
use  of  the  pesticide  results  or  may 
reasonably  be  expected  to  result, 
directly  or  indirectly,  in  pesticide 
residues  (including  residues  of  any 
active  or  inert  ingredient  or  the  product, 
or  of  any  metabolite  or  degradation 
product  thereof)  in  or  on  food  or  animal 
feed,  all  necessary  tolerances, 
exemptions  from  the  requirement  of  a 
tolerance,  and  food  additive  regulations 
have  been  issued  under  FFDCA  sec.  408, 
sec.  409  or  both:  and 

(h)  If  the  product,  in  addition  to  being 
a  pesticide,  is  a  drug  within  the  meaning 
of  FFDCA  section  201(q),  the  Agency 
has  been  notified  by  the  Food  and  Drug 
Administration  (FDA)  that  the  product 
complies  with  any  requirements 
imposed  by  FDA. 


§152.113    Approval  of  registratton  under 
FIFRA  sectkNi  3(cX7)— products  that  do  not 
contain  a  new  active  ingredient 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Agency  will 
approve  an  application  for  registration 
or  amended  registration  of  a  pesticide 
product,  each  of  whose  active 
ingredients  is  contained  in  or»e  or  more 
other  regiblered  pesticide  products,  only 
if  the  Agency  has  determined  that; 

(1)  It  possesses  all  data  necessary  to 
make  the  determinations  required  by 
FIFRA  section  3(c)(7)  (A)  or  (B)  with 
respect  to  the  pesticide  product  which  is 
the  subject  of  the  application  (including, 
at  a  minimum,  any  data  needed  to 
characterize  any  incremental  risk  that 
would  result  from  approval  of  the 
application); 

(2)  Approval  of  the  application  would 
not  significantly  increase  the  risk  caused 
by  already  registered  products 
containing  the  same  active  ingredient(s) 
and 

(3)  The  criteria  of  §  152.112(a).  (d),  and 
(f)  through  (h)  have  been  satisfied. 

(b)  Prohibition  on  conditional 
registration  of  new  uses. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Agency 
will  not  approve  the  conditional 
registration  of  any  pesticide  product  for 
a  new  use  if: 

(1 )  The  pesticide  is  the  subject  of  a 
special  review,  based  on  a  use  of  the 
product  that  results  in  human  dietary 
exposure;  and 

(2)  The  proposed  new  use  involves 
use  on  a  major  food  or  feed  crop,  or 
involves  use  on  a  minor  food  or  feed 
crop  for  which  there  is  available  an 
effective  alternative  registered  pesticide 
which  does  not  meet  the  risk  criteria 
associated  with  human  dietary 
exposure.  The  determination  of 
available  and  effective  alternatives  shall 
be  made  with  the  concurrence  of  the 
Secretary  of  Agriculture. 

§152.114    Approval  of  registration  under 
FIFRA  section  3(cK7)    products  that 
contain  a  new  active  ingredient 

An  application  for  registration  of  a 
pesticide  containing  an  active  ingredient 
not  in  any  currently  registered  product 
may  be  conditionally  approved  for  a 
period  of  time  sufficient  for  the 
generation  and  submission  of  certain  of 
the  data  necessary  for  a  finding  of 
registrability  under  FIFRA  section 
3(cl(5)  if  the  Agency  determines  that: 

(a)  Insufficient  time  has  elasped  since 
the  imposition  of  the  data  requirement 
for  that  data  to  have  been  developed: 

(b)  All  othe  required  test  data  and 
materials  have  been  submitted  to  the 
Agency; 
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(c)  The  criteria  in  S  152.112  (a),  (b),  (d). 
and  (f)  through  (h)  have  been  satisfied: 

(d)  The  use  of  the  pesticide  product 
during  the  period  of  the  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  man  or 
the  environment;  and 

(e)  The  registration  of  the  pesticide 
product  and  its  subsequent  use  are  in 
the  public  interest. 

S15Z111    Conditions  Of  registration. 

(a)  Substantially  similar  products  and 
new  uses.  Each  registration  issued  under 
§  152.113  shall  be  conditioned  upon  the 
submission  or  citation  by  the  registrant 
of  all  data  which  are  required  for 
unconditional  registration  of  his  product 
under  FIFRA  section  3(c)(5),  but  which 
have  not  yet  been  submitted,  no  later 
than  the  time  such  data  are  required  to 
be  submitted  for  similar  pesticide 
products  already  registered.  If  a  notice 
requiring  submission  of  such  data  has 
been  issued  under  FIFRA  section 
3(c)(2)(B)  prior  to  the  date  of  approval  of 
the  application,  the  application  must 
submit  or  cite  the  data  described  by  that 
notice  at  the  time  specified  by  that 
notice.  The  applicant  must  agree  to 
these  conditions  before  the  application 
may  be  approved. 

(b)  New  active  ingredients.  Each 
registration  issued  under  §  152.114  shall 
be  conditioned  upon: 

(1)  The  applicant's  submission  of 
remaining  required  data  in  accordance 
with  a  schedule  approved  by  the 
Agency; 

(2)  The  failure  of  the  data  when 
submitted  to  demonstrate  (alone,  or  in 
conjunction  with  other  data)  that  the 
product  or  one  or  more  of  its  uses  meets 
or  exceeds  any  of  the  risk  criteria 
established  by  the  Agency  to  initiate  a 
special  review. 

(3)  Other  conditions.  The  Agency  may 
establish,  on  a  case-by-case  basis,  other 
conditions  applicable  to  registration  to 
be  issued  under  FIFRA  section  3(c)(7). 

(4)  Cancellation  if  condition  is  not 
satisfied.  If  any  condition  of  the 
registration  of  a  product  is  not  satisfied, 
the  registration  will  be  cancelled  under 
FIFRA  section  6(e)  and  §  152.148. 

§  1 52. 117    Notitication  to  applicant 

The  Agency  will  notify  the  applicant 
of  the  approval  of  his  application  by  a 
Notice  of  Registration  for  new 
registration,  or  a  letter  in  the  case  of  an 
amended  registration. 

§152.1  IS    Dsniai  of  application. 

(a)  Basis  for  denial  The  Agency  will 
deny  an  application  for  registration  if 
the  pesticide  product  does  not  meet  the 
criteria  for  registration  under  either 


FIFRA  section  3(c)(5)  or  3(c)(7),  as 
specified  in  5§  152.112  through  152.114. 

(b)  Notification  of  applicant.  If  the 
Agency  determines  that  an  application 
should  be  denied,  it  will  notify  the 
applicant  by  certified  letter.  The  letter 
will  set  forth  the  reasons  and  factual 
basis  for  the  determination  with 
conditions,  if  any.  which  must  be 
fulfilled  in  order  for  the  registration  to 
be  approved. 

(c)  Opportunity  for  remedy  by  the 
applicant.  The  applicant  will  have  30 
days  from  the  date  of  receipt  of  the 
certified  letter  to  take  the  specified 
corrective  action.  During  this  time  the 
applicant  may  request  that  this 
application  be  withdrawn. 

(d)  Notice  of  denial.  If  the  applicant 
fails  to  correct  the  deficiencies  within 
the  30-day  period,  the  Agency  may  issue 
in  the  Federal  Register  a  notice  of  denial 
which  sets  forth  the  reasons  and  the 
factual  basis  for  the  denial. 

(e)  Hearing  rights.  Within  30  days 
following  the  publication  of  the  notice  of 
denial,  an  applicant,  or  any  interested 
person  with  written  authorization  of  the 
applicant,  may  request  a  hearing  in 
accordance  with  FIFRA  section  6(b). 
Hearings  will  be  conducted  in 
accordance  with  40  CFR  Part  164. 

Subpart  G— Obligations  and  Rights  of 
Registrants 

§  152.122    Currsncy  of  address  of  record 
and  authorized  agent 

(a)  The  registrant  must  keep  the 
Agency  informed  of  his  current  name 
and  address  of  record.  The  Agency  will 
first  attempt  to  contact  the  registrant  by 
certified  mail.  If  the  letter  is  returned  as 
undeliverable,  the  Agency  will  issue 
legal  notice  in  the  Federal  Register, 
under  FIFRA  section  3(c)(2)(B).  requiring 
that  the  registrant  submit  his  current 
name  and  address  within  90  days.  After 
90  days,  the  Agency  will  issue  in  the 
Federal  Register  a  notice  of  intent  to 
suspend  any  or  all  registrations  of  the 
registrant  after  30  days.  Upon  expiration 
of  the  30  days,  the  Agency  will  suspend 
such  products.  A  product  suspended 
because  of  failure  of  the  registrant  to 
submit  this  information  will  be 
reinstanted  if  the  registrant 
subsequently  notifies  the  Agency  of  his 
current  name  and  address  of  record. 

(b)  The  registrant  must  also  notify  the 
Agency  if  he  changes  his  authorized 
agent. 

§  1 52. 1 25    Submission  of  Information 
pertaining  to  adverse  affects. 

If  at  any  time  the  registrant  receives 
or  becomes  aware  of  any  factual 
information  regarding  unreasonable 
adverse  effects  of  the  pesticide  on  man 


or  the  environment  that  has  not 
previously  been  submitted  to  the 
Agency,  he  shall,  in  accordance  with 
FIFRA  section  8(a)(2),  immediately 
provide  such  information  to  the  Agency, 
clearly  identified  as  FIFRA  section 
6(a)(2)  data.  Such  information 
concludes,  but  is  no  limited  to. 
published  or  unpublished  laboratory 
studies  (whether  or  not  such  studies 
have  been  completed)  and  human, 
animal  or  non-target  plant  accident 
experience.  Refer  to  Agency 
interpretations  and  statements  of  policy 
isued  in  the  Federal  Registers  of  August 
23,  1978  (43  FR  37611)  and  July  12, 1979 
(44  FR  40716). 

§  1 52. 1 28    Distribution  undar  approved 
labeling. 

(a)  A  registrant  may  distribute  or  sell 
a  registered  product  with  the  labeling 
currently  approved  by  the  Agency. 

(b)  A  registrant  may  distribute  or  sell 
the  product  under  labeling  bearing  any 
subset  of  the  approved  uses,  provided 
that  in  limiting  the  uses  listed  on  the 
label,  no  changes  would  be  necessary  in 
precautionary  statements,  use 
classification,  or  packaging  of  the 
product. 

(c)  If  the  product  labeling  is  amended 
on  the  initiative  of  the  registrant,  by 
submission  of  an  application  for 
amended  registration,  the  registrant  may 
distribute  or  sell  under  the  previously 
approved  labeling  for  a  period  of  one 
year  after  approval  of  the  revision, 
unless  an  order  issued  under  FIFRA  sec. 
6  provides  otherwise.  The  Agency  will 
not  normally  require  that  products  not  in 
the  physical  possession  of  the  registrant 
be  relabeled.  Refer  to  §  152.42(b). 

(d)  If  a  product's  labeling  is  revised, 
as  a  result  of  the  issuance  of  a 
Registration  Standard,  a  Label 
Improvement  Program  notice,  or  a  notice 
concluding  a  special  review  process,  the 
Agency  will  specify  in  the  notice  to  the 
registrant  the  period  of  time  that 
previously  approved  labeling  may  be 
used.  The  Agency  will  normally  make 
such  label  changes  effective  as  of  a  date 
certain  or  a  future  date  the  product  is 
distributed  or  sold  by  the  registrant. 
Unless  stated  otherwise  in  the  notice, 
the  Agency  will  not  apply  the 
requirement  retroactively  such  that 
product  not  in  the  physical  possession  of 
the  registrant  must  be  relabeled. 

§  152.130    Transfer  of  registration. 

(a)  A  registrant  may  transfer  the 
registration  of  a  product  to  another 
person  without  the  requirement  of  a  new 
application  for  registration  by  that  other 
person  if  the  parties  submit  to  the 
Agency  the  documents  listed  in 
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paragraphs  (b)  and  (c)  of  this  section, 
and  receive  Agency  approval  as 
described  in  paragraph  (d)  of  this 
section. 

(b)  Persons  seeking  approval  of  a 
transfer  of  registration  must  provide  a 
document  signed  by  authorized 
representatives  of  the  registrant  (the 
transferor)  and  the  person  to  whom  the 
registration  is  transferred  (the 
transferee)  that  contains  the  following 
information: 

(1)  The  name,  address  and  Slate  of 
incorporation  of  the  transferor; 

(2)  The  name,  address  and  State  of 
incorporation  of  the  transferee: 

(3)  The  namefs)  and  EPA  registration 
number(s)  of  the  product(s)  being 
transferred; 

(4)  A  statement  that  the  transferor 
transfers  irrevocably  to  the  transferee 
all  right,  title,  and  interest  in  the  EPA 
registration(s)  listed  in  the  document; 

(5)  A  statement  that  the  transferred 
registration(s)  shall  not  serve  as 
collateral  or  otherwise  secure  any  loan 
or  other  payment  arranged  or  executory 
promise,  and  that  the  registration(s) 
shall  not  revert  to  the  transferor  unless  a 
new  transfer  agreement  is  submitted  to 
and  approved  by  the  Agency: 

(6)  A  description  of  the  general  nature 
of  the  underlying  transaction  e.g.,  sale, 
bankruptcy  (nooinancial  information 
need  be  disclosed); 

(7)  A  statement  that  the  transferor  and 
transferee  understand  that  any  false 
statement  may  be  punishable  under  18 
use.  1001:  and 

(8)  An  acknowledgement  by  the 
transferee  that  his  rights  and  duties 
concerning  the  registration  will  be 
deemed  by  EPA  to  be  the  same  as  those 
of  the  transferor  at  the  time  the  transfer 
is  approved. ' 

(c)  In  addition,  the  transferor  must 
submit  to  the  Agency  a  notarized 
statement  affirming  that. 

(1)  The  person  signing  the  transfer 
agreement  is  authorized  by  the 
registrant  to  bind  the  transferor; 

(2)  No  court  order  prohibits  the 
transfer,  and  that  any  required  court 
approvals  have  been  obtained;  and 

(3)  The  transfer  is  authorized  under 
Federal,  State  and  local  law  and 
relevant  corporate  charters,  bylaws  or 
partnership  agreements. 

(d)  If  the  required  documents  are 
submitted,  and  no  information  available 
to  the  Agency  indicates  that  the 
information  is  incorrect,  the  Agency  will 
approve  the  transfer  without  requiring 
that  the  transferee  obtain  a  new 
registration.  The  Agency  will  notify  the 
transferor  and  transferee  of  its  approval. 

(e)  The  transfer  will  be  effective  on 
the  date  of  Agency  approval.  Thereafter 


the  transferee  will  be  regarded  as  the 
registrant  for  all  purposes  under  FIFRA. 

(f)  Rights  to  exclusive  use  of  data  or 
compensation  under  FIFRA  section 
3(c)(1)(D)  are  separate  from  the 
registration  itself  and  may  be  retained 
by  the  transferor,  or  may  be  transferred 
independently  in  accordance  with  the 
provisions  of  §  152.98.  If  the  registrant 
as  the  original  data  submitter  wishes  to 
transfer  data  rights  at  the  same  time  as 
he  transfers  the  registration,  he  may 
submit  a  single  transfer  document 
containing  the  information  required  by 
this  section  for  both  the  registration  and 
the  data. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2000-0012.) 

§  152.135    Voluntary  canc*ltatk>n. 

(a)  A  registrant  may  request  at  any 
time  that  his  registration  be  cancelled.  A 
request  for  voluntary  cancellation  must 
include  the  registrant's  name  and 
address,  the  product  name(s),  the  EPA 
registration  number(s)  involved,  and  the 
signature  of  the  registrant  or  his 
authorized  representative.  EPA  will 
send  a  notice  of  cancellation  by  certified 
mail  to  the  registrant.  After  the  effective 
date  of  the  cancellation,  the  Agency  will 
normally  permit  the  distribution  and 
sale  of  existing  stocks  of  the  cancelled 
product  for  one  year. 

(b)  Voluntary  cancellation  of  a 
product  applies  to  all  products 
distributed  under  that  registration 
number.  The  registrant  is  responsible  for 
ensuring  that  distributors  under  his 
cancelled  registration  are  notified  and 
comply  with  the  terms  of  the 
cancellation. 

Subpart  H— Agency  Actions  Affecting 
Registrations 

§  152.140    Classification  of  pesticide 
products. 

The  Agency  may.  as  part  of  the 
registration  or  reregistration  of  a 
pesticide,  or  by  issuing  a  regulation,  or 
by  an  order  under  FIFRA  section  6 
classify  a  product,  its  uses,  or  a  class  of 
products  or  uses  for  restricted  use,  in 
accordance  with  the  criteria  and 
procedures  in  Subpart  I  of  this  part. 

§152.142    Submission  of  Information  to 
maintain  registration  In  effect 

FIFRA  section  3(c)(2)(B)  authorizes 
the  Agency  to  require  that  a  registrant 
submit  information  necessary  to 
mdintain  his  registration  in  effect.  Such 
information  may  consist  of  data  on  the 
chemistry,  efficacy,  toxicity, 
environmental  fate,  environmental 
effects  or  other  characteristics  of  the 
product  or  its  ingredients,  or  on  the 
exposure  of  organisms  to  the  product  or 


its  ingredients,  or  other  information 
necessary  to  support  the  continued 
registration  of  the  product.  If  the  Agency 
determines  that  additional  data  are 
necessary  in  order  to  maintain  a 
registration  in  effect,  the  procedures  set 
out  in  FIFRA  section  3(c)(2)(B)  will  be 
used. 

§  152.144    Reregistration. 

Under  FIFRA  section  3(g),  the  Agency 
must  evaluate  all  currently  registered 
pesticides  against  the  standards  of 
FIFRA  section  3(c)(5)  or  3(c)(7)  and 
reregister  those  that  meet  systematic 
review  of  pesticides  that  culminates  in 
the  issuance  of  a  Registration  Standard 
for  products  containing  a  specified 
active  ingredient.  The  registrant  of  a 
product  may  be  required  to  change  the 
product's  composition,  labeling, 
packaging,  or  uses  in  order  to  be 
reregistered  and  to  maintain  his 
registration  in  effect.  The  procedures  for 
reregistration  are  found  in  Subpart  D  r>f 
this  part. 

S  152.146    Special  review  of  peatlcides. 

The  Agency  has  established  a  special 
review  process  to  identify  and  evaluate 
pesticides  that  may  cause  unreasonable 
adverse  effects  on  man  or  the 
environment  when  used  in  accordance 
with  label  directions  or  widespread  and 
commonly  recognized  practice.  If  the 
Agency  determines  that  the  product  or 
its  uses  may  cause  unreasonable 
adverse  effects,  or  that  the  risks  posed 
by  the  pesticide  outweigh  its  benefits, 
the  Agency  may  initiate  cancellation 
proceedings  under  S  152.148. 

§  1 52. 1 4«    Cancellation  of  registration. 

(a)  Grounds  for  cancellation.  The 
Agency  may  issue  a  notice  of  intent  to 
cancel  the  registration  of  a  product,  or  to 
cancel  the  registration  unless  it  is 
amended  as  specified  in  the  notice,  if: 

(1)  The  composition,  labeling,  or 
packaging  of  the  product,  or  other 
materials  required  to  be  submitted,  do 
not  comply  with  the  Act; 

(2)  The  pesticide,  when  used  in 
accordance  with  label  directions,  or 
widespread  and  commonly  recognized 
practice,  generally  causes  unreasonable 
adverse  effects  on  the  environment; 

(3)  A  registrant  fails  to  initiate  or 
pursue  appropriate  action  toward 
meeting  any  conditions  imposed  on  the 
registration; 

(4)  A  registrant  fails  to  meet  any 
conditions  imposed  on  the  registration; 

(5)  A  registrant  fails  to  comply  with 
the  provisions  of  Subpart  I  of  this  Part 
for  a  product  that  has  been  classified  for 
restricted  use:  or 
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(6)  A  registrant  submits  to  the  Agency 
a  false  statement  concerning  compliance 
of  any  stiitiy  with  the  Good  Laboratory 
Practices  requirements  of  40  CFR  Part 
160. 

(b)  Notice  of  intent  to  cancel.  The 
Agency  will,  by  certifled  mail,  notify  the 
registrant  at  the  address  of  record  of  the 
Agency's  intent  to  cancel  and  will  slate 
the  reasons  for  the  proposed 
cancellation.  The  Agency  will  also  issue 
in  the  Federal  Register  a  notice  of  its 
intent  to  cancel  a  registration. 

(c)  Opportunity  for  corrections.  The 
registrant  may.  within  30  days  of  his 
receipt  of  the  notice  or  publication  in  the 
Federal  Register,  whichever  is  later, 
submit  an  application  to  aniend  his 
registration  to  make  any  corrections 
identified  in  the  notice. 

(d)  Hearing  request  (1)  The  registrant 
may.  within  30  days  of  the  registrant's 
receipt  of  the  notice  or  publication  in  the 
Fefieral  Register,  whichever  is  later, 
request  that  a  hearing  be  held.  The 
registrant  may  request  a  hearing  on  any 
or  ail  of  the  Agency's  requirements,  as 
stated  in  the  Agency's  notice  of  intent  to 
cancel.  If  he  does  so,  the  registrant  must 
state  in  his  request  the  specific 
requirements  he  objects  to,  and  the 
reasons  for  his  objection.  He  need  not 
comply  with  the  requirements  in  dispute 
until  a  fmal  hearing  decision  has  been 
issued.  The  registrant  must,  however, 
within  the  time  frames  allowed  for  other 
registrants,  comply  with  all  other 
Agency  requirements  that  are  not  at 
issue. 

(2)  Any  other  person  adversely 
affected  by  the  proposed  cancellation 
may,  within  30  days  of  publication  in  the 
Federal  Register,  request  that  a  hearing 
be  held. 

(3)  If  a  request  for  a  hearing  is 
received,  the  hearing  will  be  conducted 
according  to  FIFRA  section  6(d)  or  6(e) 
and  40  CFR  Part  164. 

(e)  Effective  date  of  cancellation.  (1)  If 
no  hearing  request  is  timely  received 
and  the  registrant  fails  to  make  required 
corrections  in  a  timely  manner,  the 
cancellation  shall  be  effective  at  the  end 
of  30  days  from  the  date  of  publication 
in  the  Federal  Register  or  receipt  by  the 
registrant,  whichever  is  later. 

(2)  If  a  hearing  is  requested  to 
challenge  the  cancellation,  and 
thereafter  the  cancellation  is  sustained, 
it  shall  be  effective  immediately  upon 
issuance  of  the  Hnal  Agency  order  in  the 
proceeding. 

(f)  Effect  of  cancellation.  After  the 
effective  date  of  cancellation,  sale  or 
distribution  of  a  cancelled  product  by 
the  registrant  will  be  considered  a 
violation  of  FIFRA  section  12(aKl)(A)  or 
12(a)(2)(K).  The  Agency  will  specif  in 
the  notice  of  final  cancellation  whether 


existing  stocka  of  the  product  may  be 
sold  and  distributed,  what  conditions  of 
sale,  distribution  and  use  (if  any)  have 
been  estabHshed,  and  the  date  after 
which  such  sale  and  distribution  will  no 
longer  be  permitted. 

(g)  Reinstatement  of  registration.  The 
Agency  will  reinstate  a  cancelled 
registration  if  the  registrant  can  show 
that  the  cancellation  was  the  result  of 
Agency  clerical  or  administrative  error, 
or  that  the  Agency  failed  to  follow  the 
procedures  of  this  section  in  canceling 
the  registration. 

§  1S2.150    Suspension  of  registration. 

(a)  Grounds  for  suspension.  The 
Agenoy  may  issue  a  notice  of  intent  to 
suspend  the  registration  of  a  product  if: 

(1)  Under  FIFRA  section  6(c),  the 
Agency  determines  that  suspension  is 
necessary  in  order  to  prevent  an 
imminent  hazard  during  the  time 
necessary  for  cancellation  or  change  in 
classification  proceedings. 

(2)  Under  FIFRA  section  3(c)(2)(B),  a 
registrant  has  failed,  within  the  time 
required: 

(i)  To  take  steps  to  provide  data 
necessary  for  continued  registration; 

(ii)  To  participate  in  a  procedure  for 
reaching  agreement  concerning  joint 
development  of  data  or  in  an  arbitration 
proceeding:  or 

(iii)  To  comply  with  the  terms  of  any 
agreement  or  arbitration  decision. 

(b)  Procedures  for  suspension.  The 
Agency  will  suspend  products  in 
accordance  with  the  provisions  of  40 
CFR  Part  164,  Subpart  C,  or  FIFRA 
section  3(c)  (2)  (B),  as  applicable. 

(c)  Effect  of  suspension.  After  the 
effective  date  of  suspension,  the 
distribution  or  sale  of  a  suspended 
product,  except  in  accordance  with  the 
terms  of  the  suspension  notice,  will  be 
considered  a  violation  of  FIFRA  section 
12(a)  (2)  (1). 

§  1 52. 1 52    CtiUd-resistant  padtaglng. 

The  Agency  has  established  criteria, 
standards  and  recordkeeping 
requirements  for  the  packaging  of 
certain  products  in  child-resistant 
packaging.  Refer  to  40  CFR  Part  157. 

§152.154    Liit>«Mmprovement  Program. 

The  Agency  may  review  the  labeling 
of  a  product  or  class  of  products  for  the 
purpose  of  determining  the  continued 
adequacy  and  consistency  of  such 
labeling  with  the  requirements  of  40  CFR 
Part  156.  If  the  Agency  determines,  as  a 
result  of  such  review,  that  labeling 
revisions  are  necessary,  the  Agency  will 
notify  each  registrant  of  an  affected 
product,  by  certified  mail,  and  require 
that  the  changes  be  made.  The 
procedures  the  Agency  will  follow  in  the 


Label  Improvement  Program  are 
contained  in  Subpart  J  of  this  part 

§  1 52. 1  se    Coloration  and  discoloratimi  of 
products. 

The  Agency  has  established 
requirements  for  the  coloration  or 
discoloration  of  certain  pesticide 
formulations.  The  pesticides  affected 
and  the  requirements  may  be  found  in 
Subpart  K  of  this  part. 

Subpart  I— Classification  of  Pesticides 

§  152.160    Scope. 

(a)  Types  of  classification.  A  pesticide 
product  may  be  unclassified,  or  it  may 
be  classified  for  restricted  use  or  for 
general  use. 

(b)  Kinds  of  restrictions.  The  Agency 
may  restrict  a  product  or  its  uses  to  use 
by  certified  applicators,  as  described  in 
FIFRA  section  3(d)  (1)  (C).  The  Agency 
may  also  prescribe  by  regulation  other 
forms  of  restriction  relating  to  the 
products  composition,  labeling, 
packaging,  or  approved  uses, 

(c)  Procedures.  The  Agency  may 
classify  products  or  uses  by  regulation. 
Refer  to  §  152.164.  Alternatively,  the 
Agency  will  conduct  reviews,  and  may 
classify  products  or  uses  individually  or 
as  a  class  in  one  or  more  of  the 
following  circumstances: 

(1)  As  part  of  the  review  of  an 
application  for  new  registration  of  a 
product  containing  an  active  ingredient 
not  contained  in  any  currently  registered 
product; 

(2)  As  part  of  the  review  of  an 
application  for  a  new  use  of  a  product,  if 
any  existing  use  of  that  product  have 
previously  been  classified  for  restricted 
use. 

(3)  As  part  of  the  process  of 
developing  or  amending  a  registration 
stand  for  a  pesticide. 

(4)  As  part  of  any  special  review  of  a 
pesticide. 

(5)  If  the  Agency  determines  at  any 
time  that  a  restriction  on  the  use  of  a 
pesticide  product  is  necessary  to  avoid 
unreasonable  adverse  effects  on  the 
environment. 

(d)  Manufacturing  use  product.  A 
manufacturing  use  product  is  not  subject 
to  the  provisions  of  this  subpart. 

§  152.161    Oeflnttions. 

In  addition  to  the  definitions  in 
§  152.3.  the  following  terms  are  defined 
for  the  purposes  of  this  subpart: 

(a)  "Dietary  LCso"  means  a 
statistically  derived  estimate  of  the 
concentration  of  a  test  substance  in  the 
diet  that  would  cause  50  percent 
mortality  to  the  test  population  under 
specified  conditions. 
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(b)  "Outdoor  use"  means  any 
pesticide  application  that  occurs  OHt&ide 
enclosed  manmade  structures  or  the 
consequences  of  which  extend  beyond 
enclosed  manmade  structures,  including, 
but  not  limited  to,  pulp  and  paper  mill 
water  treatments  and  industrial  cooling 
water  treatments. 

(c)  "Residue"  means  the  active 
ingredientls),  metabolitels),  or 
degradation.produclls)  that  remam  in 
the  crops,  swl.  water  or  any  other 
component%f  the  environment, 
including  mjn.  after  the  application  of  a 
pesticide. 

§152.164    C  assiflcatlon  by  regulation. 

(a)  Ref;tricled  use  classification 
groups.  The  Agency  may  identify  a 
group  of  products  havmg  common 
characteristics  or  uses  and  may,  by 
regulation,  classify  for  restricted  use 
some  or  all  of  the  products  or  uses 
included  in  that  group.  Such  a  group 
may  be  comprised  of,  but  is  not  limited 
to,  products  that: 

(1)  Contain  the  same  active 
ingredients. 

(2)  Contain  the  same  active 
ingredients  in  a  particular  concentration 
range,  formulation  type,  or  combination 
of  concentration  range  and  formulation 
type. 

(3)  Have  uses  in  common. 

(4)  Haveother  characteristics,  such  as 
toxicity,  flammability,  or  physical 
properties,  in  common. 

(b)  Time  frames  for  compliance — (1) 
Submission  to  the  Agency  Within  60 
days  after  the  effective  date  of  the  final 
rule  classifying  a  product  or  use  of  a 
registered  product  as  restricted,  the 
registrant  must  submit  to  the  Agency 
one  of  the  following: 

(i)  A  copy  of  the  amended  label  and 
any  supplemental  labeling  to  be  used  as 
an  interim  compliance  measure. 

(ii]  A  certification  statement  that  the 
registrant  will  comply  w  th  the  labeling 
requirements  prescribed  by  the  Agency 
within  the  time  frames  prescribed  by  the 
regulation, 

(iii)  An  application  for  amended 
registration  to  delete  the  uses  which 
have  been  restricted  or  to  'split'  the 
registration  into  two  registrations,  one 
including  only  restricted  or  all  uses,  and 
the  other  including  only  uses  that  have 
not  been  classified. 

(2)  Distribution  and  sale,  (i)  .\o 
product  with  a  use  classified  for 
restricted  use  by  a  regulation  may  be 
distributed  or  sold  by  the  registrant  or 
producer  after  the  120th  day  after  the 
effective  date  of  such  regulation  unless 
the  product: 

(A)  Bears  an  approved  amended  label 
which  complies  with  40  CFR  156.62, 


(B)  Bears  a  sticker  containing  the 
product  name,  EPA  registration  number. 
and  any  terms  of  restricted  use  imposed 
by  the  Agency,  or 

(C)  Is  accompanied  by  supplemental 
labeling  bearing  the  information  listed  in 
paragraph  (b}{2)(iMB)  of  this  section. 

[ii)  If  the  registrant  chooses  to  delete 
the  restricted  uses  from  his  product 
label,  in  accordance  with  paragraph 
(b)(l)(iii)  of  this  section,  that  product 
may  not  be  distributed  or  sold  after  the 
180th  day  after  the  effective  date  of  such 
regulation  unless  the  product  bears 
amended  labeling  with  the  restricted 
uses  deleted. 

(iii]  Notwithstanding  paragraphs 
(b)(2)(i)  and  (ii)  of  this  section,  after  the 
270th  day  after  the  effective  date  of  the 
regulation,  no  registrant  or  producer 
may  distribute  or  sell  a  product  that 
does  not  bear  the  approved  amended 
label.  After  that  date,  stickers  and 
supplemental  labeling  described  in 
paragraph  (b)(2)(i)  are  no  longer 
acceptable. 

(3)  Sale  by  retailer,  f^o  product  with  u 
use  classified  for  restricted  use  by  a 
regulation  may  be  distributed  or  sold  by 
a  retailer  or  other  person  after  the  270th 
day  after  the  effective  date  of  the  final 
rule  unless  the  product  bears  a  label  or 
labeling  which  complies  with  paragraph 
(b)(21(i)  of  this  section. 

§  152.166    Labeling  of  rcstrlctad  use 
products. 

A  product  that  has  been  classified  for 
restricted  use  must  be  labeled  in 
accordance  with  the  requirements  of  40 
CFTl  156.52  or  other  Agency  instructions. 
The  Agency  will  permit  the  use  of 
stickers  or  supplemental  labeling  as  an 
alternative  to  the  use  of  an  approved 
amended  label.  These  alternatives  may 
be  used  on  products  distributed  or  sold 
for  270  days  after  the  effective  date  of 
the  classification  for  restricted  use.  after 
which  date  the  approved  amended  label 
must  be  used 

§  152.168    Advertising  of  restricted  use 
products. 

(a)  Any  product  classified  for 
restricted  use  shall  not  be  advertised 
without  including  in  the  advertisement  a 
statement  of  its  restricted  use 
classification. 

(b)  The  requirement  in  paragraph  (a) 
of  this  section  shall  apply  to: 

(1)  Printed  brochures,  pamphlets, 
circulars  and  similar  material: 

(2)  Advertisements  in  newspapers, 
magazines,  newsletters  and  other 
printed  material  in  circulation  to  the 
public; 

(3)  Advertisements  on  radio, 
television,  other  broadcast  media,  or  by 
telephone. 


(c)  The  te^iaimammni  may  be  satisfied 
for  printed  material  by  inclusion  of  tbe 
statement  "Restricted  Use  Pesticide."  or 
the  term*  of  restrictioa  enclosed  withM 
a  solid  block  outline,  in  a  prominent 
position  in  the  advertisement.  The 
requirement  may  be  satisfied  with 
respect  to  broadcast  or  telephoee 
advertising  by  inclusion  in  the  spoken 
broadcast  of  the  words  "Restricted  use 
pesticide,"  or  a  statement  of  the  terms  of 
restriction. 

(d)  The  requirements  of  this  section 
shall  be  effective: 

(1)  After  270  days  after  the  effective 
date  of  restriction  of  a  product  that  is 
currently  registered,  unless  the  Agency 
specifies  a  shorter  time  period: 

(2)  Upon  the  effective  date  of 
registration  of  a  product  not  currently 
registered. 

§152.170    Cftterta  f or  restrtetlon  to  use  by 
certified  applicators. 

(a)  General  criteria.  An  end-use 
product  will  be  restricted  to  use  by 
certified  applicators  (or  persons  under 
their  direct  supervision)  if  the  Agency 
determines  that: 

(1)  Its  toxicity  exceeds  one  or  more  of 
the  specific  hazard  criteria  in  paragraph 
(b)  or  (c)  of  this  section,  or  e\'idence 
described  in  paragraph  (d)  of  this 
section  substantiates  that  the  product  or 
use  poses  a  serious  hazard  that  may  be 
mitigated  by  restricting  its  use  to 
certified  applicators: 

(2)  Its  labeling,  when  considered 
according  to  the  factors  in  paragraph 
(e)(2)  of  this  section,  is  not  adequate  to 
mitigate  these  hazard(s); 

(3)  Restnction  of  the  the  product  to 
use  only  by  certified  applicators  would 
decrease  the  risk  of  adverse  effects;  and 

(4)  The  decrease  in  risks  of  the 
pesticide  as  a  result  or  restriction  would 
exceed  the  decrease  in  benefits. 

(b)  Criteria  for  human  hazard — (1) 
Residential  and  institutional  uses.  A 
pesticide  product  intended  for 
residential  or  institutional  use  will  be 
considered  for  restricted  use 
classification  if: 

(i)  The  pesticide,  as  dilu.ed  for  use, 
has  an  acute  oral  LDk,  of  1.5  g/kg  or  less; 

(ii)  The  pesticide,  as  formulated,  has 
an  acute  dermal  LX)m>  of  2000  mg/kg  or 
less: 

(iitj  The  pesticide,  as  formulated,  has 
an  acute  inhalation  LCm  of  0.5  mg/liter 
or  less; 

(iv)  The  pesticide,  as  formulated,  is 
corrosive  to  the  eyes  (causes 
irreversible  destruction  of  ocular  tissue) 
or  results  m  corneal  involvement  or 
irritation  pereisting  for  more  than  7 
days.  ^ 
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(v)  The  pesticide,  as  formulated,  is 
corrosive  to  the  skin  (causes  tissue 
destruction  into  the  dermis  and/or 
scarring)  or  causes  severe  irritation 
(severe  erythema  or  edema)  at  72  hours: 
or 

(vi)  When  used  in  accordance  with 
label  directions,  or  widespread  and 
commonly  recognized  practice,  the 
pesticide  may  cause  significant 
subchronic.  chronic  or  delayed  toxic 
effects  on  man  as  a  result  of  single  or 
multiple  exposures  to  the  product 
ingredients  or  residues. 

[2]  All  other  uses.  A  pesticide  product 
intended  for  uses  other  than  residential 
or  institutional  use  will  be  considered 
for  restricted  use  classification  if: 

(i)  The  pesticide,  as  formulated,  has 
an  acute  oral  LD„  of  50  mg/kg  or  less; 

(ii)  The  pesticide,  as  formulated,  has 
an  acute  dermal  LDm  of  200  mg/kg  or 
less: 

(iii)  The  pesticide,  as  diluted  for  use, 
has  an  acute  dermal  LDm  of  16  g/kg  or 
less: 

(iv)  The  pesticide,  as  formulated,  has 
an  acute  inhalation  LCm  of  0.05  mg/liter 
or  less; 

(v)  The  pesticide,  as  formulated,  is 
corrosive  to  the  eyes  or  causes  corneal 
involvement  or  irritation  persisting  for 
more  than  21  days; 

(vi)  The  pesticide,  as  formulated,  is 
corrosive  to  the  skin  or  causes  severe 
skin  irritation  persisting  for  more  than 
72  hours;  or 

(vii)  When  used  in  accordance  with 
label  directions,  or  widespread  and 
commonly  recognized  practice,  the 
pesticide  may  cause  significant 
subchronic  toxicity,  chronic  toxicity,  or 
delayed  toxic  effects  on  man,  as  a  result 
of  single  or  multiple  exposures  to  the 
product  ingredients  or  residues. 

(c)  Criteria  for  hazard  to  non-target 
species— {\]  All  products.  A  pesticide 
product  intended  for  outdoor  use  will  be 
considered  for  restricted  use 
classification  if: 

(i)  When  used  according  to  label 
directions,  application  results  in 
residues  in  the  diet  of  exposed 


mammalian  wildlife,  immediately  after 
application,  such  that: 

(A)  The  level  of  residues  equals  or 
exceeds  one-fifth  of  the  acute  dietary 
LCso:  or 

(B)  The  amount  of  pesticide  consumed 
in  one  feeding  day  (mg/kg/day)  equals 
or  exceeds  one-fifth  of  the  mammalian 
acute  oral  LDjo, 

(ii)  When  used  according  to  label 
directions,  application  results,  j 

immediately  after  application,  in 
residues  in  the  diet  of  exposed  birds  M 
levels  that  equal  or  exceed  one-fifth  of 
the  avian  subacute  dietary  LCso: 

(iii)  When  used  according  to  label 
directions,  application  results  in 
residues  in  water  that  equal  or  exceed 
one-tenth  of  the  acute  LCm  for  non- 
target  aquatic  organisms  likely  to  be 
exposed:  or 

(iv)  Under  conditions  of  label  use  or 
widespread  and  commonly  recognized 
practice,  the  pesticide  may  cause 
discernible  adverse  effects  on  non-target 
organisms,  such  as  significant  mortality 
or  effects  on  the  physiology,  growth, 
population  levels  or  reproduction  rates 
of  such  organisms,  resulting  from  direct 
or  indirect  exposure  to  the  product 
ingredients  or  residues. 

(2)  Granular  products.  In  addition  to 
the  criteria  of  paragraph  (c)(1)  of  this 
section,  a  pesticide  intended  for  outdoor 
use  and  formulated  as  a  granular 
product  will  be  considered  for  restricted 
use  classification  if: 

(i)  The  formulated  product  has  an 
acute  avian  or  mammalian  oral  LDm  of 
50  mg/kg  or  less  as  determined  by 
extrapolation  from  tests  conducted  with 
technical  material  or  directly  with  the 
formulated  product;  and 

(ii)  It  is  intended  to  be  applied  in  luch 
a  manner  that  significant  exposure  to 
birds  or  mammals  may  occur. 

(d)  Other  evidence.  The  Agency  may 
also  consider  evidence  such  as  field 
studies,  use  history,  accident  data, 
monitoring  data,  or  other  pertinent 
evidence  in  deciding  whether  the 
product  or  use  may  pose  a  serious 
hazard  to  man  or  the  environment  that 
can  reasonably  be  .-nitigated  by 


restriction  to  use  by  certified 
applicators. 

(e)  Alternative  labeling  language.  (1) 
If  the  Agency  determines  that  a  product 
meets  one  or  more  of  the  criteria  of 
paragraphs  (b)  or  (c)  of  this  section,  or  if 
other  evidence  identified  in  paragraph 
(d)  of  this  section  leads  the  Agency  to 
conclude  that  the  product  should  be 
considered  for  restricted  use 
classification,  the  Agency  will  then 
determine  if  additional  labeling 
language  would  be  adequate  to  mitigate 
the  identified  hazard(s)  without 
restricted  use  classification.  If  the 
labeling  language  meets  all  the  criteria 
specified  in  paragraph  (e)(2)  of  this 
section,  the  product  will  not  be 
classified  for  restricted  use. 

(2)  The  labeling  will  be  judged 
adequate  if  it  meets  all  the  following 
criteria: 

(i)  The  user,  in  order  to  follow  label 
directions,  would  not  be  required  to 
perform  complex  operations  or 
procedures  requiring  specialized 
training  and/or  experience. 

(ii)  The  label  directions  do  not  call  for 
specialized  apparatus,  protective 
equipment,  or  materials  that  reasonably 
would  not  be  available  to  the  general 
public. 

(iii)  Failure  to  follow  label  directions 
in  a  minor  way  would  result  in  few  or  no 
significant  adverse  effects. 

(iv)  Following  directions  for  use  would 
result  in  few  or  no  significant  adverse 
effects  of  a  delayed  or  indirect  nature 
through  bioaccumulation.  persistence,  or 
pesticide  movement  from  the  original 
application  site. 

(v)  Widespread  and  commonly 
recognized  practices  of  use  would  not 
nullify  or  detract  from  label  directions 
such  that  unreasonable  adverse  effects 
on  man  or  the  environment  might  occur. 

§  152.171    Pesticides  restrtcted  to  use  by 
certtned  appHcators. 

The  following  uses  of  pesticide 
products  containing  the  active 
ingredients  specified  have  been 
classified  for  restricted  use  and  are 
limited  to  use  by  or  under  the  direct 
supervision  of  a  certified  applicator: 


Adivs  mgradwfn 


Fomniatior 


Use  pattern 


Acrotem      . . 
Aoyionlnl* .. 

Aidcvo    


Myf  tccttoL.- 

Alumwn  ptaaphd*.. 

Aanphoi  mettiyt „. 


As  sote  active  mgredieol    No  mixiures     AH  u'ses 
regnterod 


to  con*in»tior  wnh  cartxxi  tetracfilo-x3e 
Ho  regntration  as  the  sole  active  m- 
gredienl 

As  5o4e  active  ingredient  


do 


Omamertal  uses  (indoor  an  oul- 
docr) 

Agricultural  crop  uses 

All  uses    _ 

do       . „ „ 


No  matures  regotered „ 

All  tormotations      

As  sole  active  mgredncrt.   Ho  matures 

reystered 
All  kquds  with  a  concentration  greater  do 

than  13  5  pet 
All  other  (ormylatiorts I do 4 


Classification  ■ 
Restricted     

do 

do 

Under  Hjrttier  evaluation 

Restricted    „ 

oo  ....„.„ 

„...jo _ 

Under  lunher  evatua'ion 


Cntena  influencing  restnciion 


Inhalation   la^aid   to   humans    Pesici'je 

effects  on  avian  species  and  aouatic 

organisms 
Otfiei  tmzards— accident  Ns'ory  ol  tvtith 

acryionitnle   and   cartion   ieiiacnio"Oe 

products 
Other  hazards— accideni  hist?:-y 


Acute  dermal  toxicity 
Inhainiior  riazaid  lo  humans 


Oa 


V 
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Acttve  ifiyodietM 


Fofmutatioo 


Clanrficaiion  ' 


Calcium  cytnoe   ,  A«   sow   activ*   mgr«(kanl    hto   mxurt  ; 

I      regelered 

C«rt)Ohx»n      _ Ml  cor>c«fHr»«e  suapanannt  •nfl  wMM-  ' 

bte  powdars  40V  ana  graate' 
All  granotai  tormulaaona 
All  granutw  and  tomiuar  tormulationa 

Onortaovinonos     All  cx)ncen«ra««  aotuMxta  »  amutarfiabia 

coocemrates  2 1 V  ana  grealei 

CMOfopKi'in   _ „-.._ _,.        All  tormutatKKH  graals'  Ifian  2V 

•,.  All  (ofmutahons  

■i  All  lorrrujtaiions  2%  ano  leaa _____... 

Ooivtralicl      _.„ All  awnabte  powdor»  70%  ana  greatar 

Ai:  granutari  and  loanaiM  poiMMr* 
Pressuniad  sprays  0  55%  ana  less 

Cyclohe»imKje _^ All  tofmutations  grealet  ttiar  4% 

AK  tormulationa  0  027N  lo  4% 
All  lormolalioos  0  027N  and  I«S9 

Demafon — ;.^ i    pet    lartoizai    loftnotaoon,    1  985    pet 

■^  j     granula'  tormulation  j 


Re* 

At  jaet  axcapi  nca 

Al  kiaaa  Idmaskc  ana  nonaomaa 

tK) 

A«  JS«S       _ 

Rodeni  control 

Outdoor  usas  lotrw  mar:  txlanl 

corWol) 

Al  uses  „ ..», 

Motuaode  uaaa 

Hoaprtai  amnauxj 

Al  ijses  

ao  

Domestic  ases 

Al  ua**,  nciudng  domMOc  uaw.. 


Cnlana  nfkMnoig  raanoton 

Ok 
AaM  Malaton  toaoiy. 

j  Acula  damiai  umcMy 


(to 


UnctaaaAad  - 
RastnclM 


.  Rastrwteo 

}  Ondar 
Undaasifiea 
RaMKiiad-~ 


I  nnauitior  toncAy 
I  Hamm)  to  non-targat  organama. 

'  AoHW  nhaiatior  Kwaty 

I  ERadaon  aauanc  organmaa. 

I  AcMHdarmai  loacity 


t>crotopho« 


(>oxatnK)r 


n 


AM    granoiai     lormuiations     errxjlsifiabte     Ah  jses 
concantratas  and   concentratea   solu- 
Inns 

AH  liqutc  lor':'>ulatK)ns  6%  arx3  greater  AJI  uses 


Osullotort 


Endrin 

EPN.„ 

ElTOprOC 

Et*ivi  parathKin 


M  concentrate  solutions  or  emuiaitialila  > 
corxxntrales  ■  greatar  tnar  30% 

Concentrate  solutions  or  emjlsi*iable 
concentrates  '  30%  and  less  and  anat 
IMMe  powders  J5%  and  less 

All  siutions  '  3%  and  greater  

2-5%  solution  •  m^  loxapnerte  and  mal 
aOvon 

All  emuiaifiatile  concentrates  65%  and 
greater,  all  emuls<tiat>l6  concentrates  j 
am)  concentrate  soiutiont  21%  and  { 
greater  with  tensultottnon  43%  and  | 
greater.  aU  emulsiliat>le  corK«ntrates  { 
32%  and  greater  m  combination  «M(n  ' 
32%  tensollothior  ano  greater 

Nonaqueous  sotutior:  95%  and  graalar 

Granular  forrrHjIations  10%  and  greater 

All  emultions  dusts  wenable  powders 
pastes,  and  granular  tormolations  2 
pn  and  alxive 

AH  corx;entratior>5  less  than  2  pel 

All  hquid  and  dry  formulations  greater 
than  4% 


-do.. 


Jo.... 


dawnal  toncity 
NorxloTiaatic  outdoor  uaaa   Flaiiam  a)- 
lects  on  avian  and  rnammaaar  ipa- 
I     oaa. 

I  Acuta  darmM  tonoty  Raaidua  aAacn  on 

wmimiwtmr  and  aviar  ipaaaa 


Restncied 


I  Acuta  darmel  loxnly   raaidue  aftecta  on 

■man  ipaeiat  laxoa^  tv  Ma  ata^- 
'     tonal 
;  Acuta  darmai  toncny 


ijvesioc*    and    agrKxHtura 
inorvdomeatic  uses  only) 


CXxTwstic  uses 
All  uses        


Urv;tassrfiaa 


Commercial  seed  treatmani 

indoor  uses  lgreenrx>use) 

At  uses         


...do.. 
..Jo.. 


Fenamipf^o* 

Fensutlothion... 


Fijoroaceiamide/  i08l 
Fonotos         .... 


HvdrocyanK  acid 
Metnamidopnos 


Mer^KMtfMon , 


Emmsitiabte  concentrates  40%  and 
graeler 

Alt  granular  arx]  tertikzer  lormuiations 

A*  grandular  and  dusi  'ormulations 
greater  ttiar  2  pel  lerdtae'  tormuta- 
kona.  wettabie  powders  emulsifiable 
COfKentraies.  concentrated  suaperv 
aions.  concentratea  solutions 

Smolie  turT>igants 

CXisI  and  giaula'  formulations  2  pel  vid 
tMkw 

Emulsifiabi«  concenfales  35%  and 
greater 

Concentrate  solutioru  &3%  and  greater. 
aU  amutsifiable  concentrates  and  coo- 
cantrate  solutions  43%  arM  greater 
iMlh  disultoton  21%  and  greater  al 
emulsifiat»e  corx;entrates  32%  arxt 
greater  m  comtunation  witn  (*»ulfoton 
32%  and  greater 

Granular  formulations  10%  and  greater 

Aa  sola  active  ingredieni  in  baits  Nc 
nmxturas  registered 

Emulaiiiable  concentrates  44%  and 
greater 

Emulsifiable  concentrates  12  6%  and 
leaa  witfi  pebuiate  SO  3%  and  less 

Ai  sola  active  mgrednnt  No  mutura* 
regatared 

Uqud  formulations  40%  and  greater 

I  Dual  formulations  2-5%  and  greater 
Al  formulations 


Aquatic  uses 
AH  uses 


All  uses 
.do.. 


..do.. 
..do.. 


— do.. 


..do.. 


iridoor  uses  igreermouae) 

M  uses  


..do.. 


neamcteo 


Raamctad 
.....do 


Aoula  nhalabor  toxicity. 


..do.. 

do 


Urxie'  evamabon.. 
Restncied      


.-do.. 
._Jo- 


_.  Aoula  derma'  toiocny 
_,  Acula  mnalation  toxicity 
..,  Acuta  darmai  toxicity    Hazard  to  nontar- 
I      gat  orgarvama 

I 

..I  Haiard  to  nontrget  organama 
..  Acuta   darmai   toxioly    acuta   nhalaaofi 
Macity.  reiKtua  anedt  on  awan  ipe- 
ciaa 
.1  EMaelt  or  aquatK  organama 
. )  Acuta  danrw  toxoty 


inTialaaoe    hazard    lo    humane     AcuM 
darmai    toxicity     Raaidua    aMacts    on 
I     mammakan  aquatic  aviar  specea 


Inhaiatior  hazard  lo  humane 
,  Other  haarda— acodant  hvMfy. 


do 

Restnclec 


-    oc 
Restncted 


Acute  darmai  toxxaiy 

Do 
Acuta  nhaiattx-  toxcity. 


1 


Unciaasrtiaa 

Restncted 

Restnclec 


Oo 
AcuM  oral  toxcMy 

Acuta  darmai  toxicKy 


Methomyl 


AN  formulations . 


do  do  . 

AH    uses    except    nursery    stock.  |  ...   do., 
safflower  and  sunflower 
I  Nursery  stocK.  saftlower  and  sun-     Jnclassitied 
lower 


I  Wtlalii'.«  hazard  to  huntana 

I  Acuta  darmel  toxioly  raaidua  enacts  on 

avian  species 
,  n  endue  eltecti  or  aviar  species 
Oo 


Aa  sole  active  mgredien!  m  i  pet  to  2  5     Nondomeatic    outdoor-agrxajltural     Restncted 
baits  (except  '  pet  ft>  t>a<t)  crops.  orr\amentai  and  tvrl    AI 

other  regniered  uses                   i 
Al  corx^entrated  so^^itlor  formulations  dc  .  ...„ 1 .do -. 


naaldus  anectt  on  mammakar  vecies 
Other  hazards -accxMnt  hotory 
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AclNV  fiQiwtant 


Fomulakon 


Use  paltam 


MMhyl  bromde 


Mettiy*  pafattnon 


Mevirphos  . 


MOOOCTOtOphOS 


NKOtme  lalkatCMd) 


Phorala 


PT<osphan«don 


Pidofam 


Sodum  cyande ' 

Sodun  fkjroacetat*.. 

Stryefwime 


Pwaquai    (dkrfKoode)   and    para- 
quat ba<mett>y<  suHat«| 


SuHotapp  . 
Tapp 


Zmc  Ptx»p»w3e 


90  pet  wanable  powder  forrriulation  (no< 
V)  water  sokjbte  baqs) 

90  pd  wellabta  power  tormutation  m 
water  sokjble  bags. 

All  granulaf  lormulatxyis       

2S  pel  wenable  powder  tormulalions 

In  124  pet  10  2  5  pel  dusts  as  sole 
adive  tngredMnt  and  m  mixtures  with 
hjngodas  and  ctilonnaled  hydrocar- 
bon. »iorganK  phosphate  and  biology 
cat  msectKides 

A*  tormulalions  m  containers  greater 
than  1  S  to 

Contmnen  witti  not  more  than  i  5  lb  ol 
methyl  bromide  with  0  25  pet  lo  2  0 
pet  chloropicnn  as  an  irxiKalor 

Containers  with  no!  more  than  I  5  lb 
Iwmg  no  vidK:ator 

All  dusi  and  grandular  tormulanons  >ess 
than  5  pel 


do 
do 

do.. 

do 

do 


AJJ  uses 


I 
■+•■• 


Classification  ' 


do 
Unclassilied 


..do.. 
..do.. 
-.do.. 


Resir<:!e<J 


Single  an>g|icaiions   inoodomestic     onc.ass-fted 

use)     io»     soil     treaiment     in 

dosed  systems. 
All  uses      


Ucroencapsulaled 


All  dust  am  grarxjlar  lormulabons  5  od 
and  greater  and  all  wettable  powders 
arx]  liquids 

AN  emulsifiable  concentrates  and  !x]oid 
concentrates 

Psycodrt  fitter  tty  NquKl  formulations 

2  pet  *jsl  


Liqud  lormulations  1 9%  and  greaier 
Uqud  tormulatioiis  55%  and  greater 


I 


ao 

..do.. 
..do.. 

..do.. 

..do., 
do, 

3C 

..do.. 


Spot  weec  afx]  grass  control  . 


Uqud   arxl   dry    formoiations    14%    and     indoor  (greanhousei 

atx>ve 
Ail  formulations 
Liqurt   and   dry   formulations    t  5%    and 

less 
AH      tormulatior^s      and      concentrations 

except  those  listed  betow 
Pressuruwl   spray   formulations  conlairv 

mq  0  44  pet  Paraquat  belmettiyl  sul- 

late)  and  15  pel  petroleum  disnlates 

as  active  mgredwnls 
Liqiad    lertilBers    containing    concentra- 
tions o(  0  025  pet  paraquat  dichlonde 

and  0  03  percem  atrazme.   0  03   pet 

paraquat  dKhlonde  and  0  37  pet  atra- 

ane.  0  04  pet  paraquat  dicWonde  and 

0  49  pel  atrazme 
Liqud  formulstions  65%  artd  greaier 


ReslrK:ted 

do 


Cntena  inNuencmg  restriction 


Do. 


Oa 


Do. 


Other  hazarcts  accident  history  All  totiai 
applications  reslncled  based  on  resi- 
due effects  on  mammalian  and  avian 
species 

do „ Residue     effects     on     avian     species 

Hazard  lo  bees 

do - „ Acute  derrr.al  loxicity   Residue  effects  on 

mammalian  and  avian  species 


..do.. 


Do. 

Acute  dermal  toxicity 


-do „ Residue    effects    on    mammalian    and 

avian  species 

-do Residue  effects  on  avian  species 

Residue  effects  on  mammalian  species 

do Acute  dermal  toxicity 

Residue  effects  on  avian  species 
Residue  effects  on  mammalian  speces 
.do „ „ Acute  inrialation  toxicity 


AcoHcations  !o  cranOemes  do 

All   uses   (domestic  and  nondo-  .  uncia&sified 

meslici 
All  jses  


All  uses 


-do 


AM  granular  formulations 
Baits  0  1%  and  greater 


Rice 

All  uses.. 


Lxjuid  formulations  75%  and  greater 


Dust  formulations  i  5%  and  greater 

AX  forrtxilations  and  concentrations 
except  tordon  101  R 

Tordon  101  R  forestry  t)erb«cide  contam- 
log  5  4  pet  picloram  and  20  9  pet  2  4- 
0 

A<  capsules  and  ball  lormulations 

All  solutions  and  dry  tiaits  


ac 
do 


Control  of  unwanted  trees  by  cut 
surface  treatment 


Reslncled     . 
Unclassrfied.. 


..do.. 


Effects  on  aquatic  organisms. 


Other  hazards  Use  and  accident  hislo. 
humar  'oxicoiogical  data 


Restricted „ Acute  dermal  toxicity 

Residue   effects   on   avian   species   (ap- 
plies to  foliar  applications  only) 
♦^•sidue  effects  on  mammalian  species 
•  (applies  to  foliar  application  only) 
w* - - Effects  on  aquatK  organisms 

FtosUicMd Hazard  to  rvDn-target  species 

Residue  effects  on  mammalian  species 
Residue  effects  on  avian  species 

do „...™ Acute  dermal  toxicity 

Residue  effects  on  mammalian  species 
Residue  effects  on  avian  species 

do ;. Do 

Residue  effects  on  mammalian  species 
do Hazard  to  nontarget  organisms  (specifi- 
cally riontarget  plants  both  crop  and 
noncrop) 
Unclassified „ 


do  . 


All  dry  baits,  peltets  and  powder  formula 
lions  greater  than  0  5  pel 

All  dry  baits,  peltets  and  powder  tormula- 
lions 

All  dry  baits,  panels  and  powder  formula 
twns  0  5  pel  and  below 

do  

Sprays  and  smoke  generators _.. 

EmulSifiaOle  concentrate  formulations 


AH  formulations  2%  and  less 


..   Reslncle<)    innalation  riazard  to  Iximans 

do     „ Acute  oral  toxicity    Hazard  lo  nontarget 

organisms    Use  and  accident  Ivslory 

■do - „ Acute  oral  toxicity    Hazard  to  riontarget 

avian  species  Use  and  accident  hisio- 

■y 

All  jses   lulling  tor  Durrow  build-     do _ Hazard  to  nontarget  organisms 

ers 

Alt  jses  extupt  soosoil  


All  Subsoil  uses 
All  uses r 

* 4 


..do.. 


Do 


AH  dry  iormuiations  60%  arKS  greater 


All    Oomeslic    jses    a'Xl    nondo-      jnciassil«d 

mesiic    uses    in    ^rxi    arouno 

buildings. 
All  uses Res-.ncied 


UrKlassified 

Restricted 1  Inhalation  fiazard  to  humans. 

do  _ [  Inhalation    hazard    to    humans     Dermal 

hazard  to  humans   Residue  effects  on 
mammalian  and  avian  species 


Acute  inhalation  toxicity 
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Active  ngradiant 


Formulalion 


ClMallcakon  ■ 


All  bait  formulations 

All  dry  lormulaiions  10%  and 


Ittan  arourv)  bundngs) 
Oorrwakc  uta* 


do- 
do 


uilanff  nAuarang  rasKicfean 


/tornxjalion  m  quastxm  a  iM  undar  actwa  rawaw  wittwi  EPA. 


'  '.Under  evaluation'  means  no  dassificalon  decision  has  t)oen  made  and  the  uae 

Percentages  given  are  tf>e  tolai  of  doxatfuon  plus  ralaied  compunds 
'  (NOTE-M-44  sodium  cyanide  capsules  may  only  be  used  by  certif^d  appkcalors  «*io  hav«  alao  lakwi  the  raquvad  addrtionai  trm*^) 


Hizvd  10  riorv-tapgat  Ofyanama. 
AouM  oral  tonoty 


§  1 52. 1 75    Restiictions  other  than  thoM 
relating  to  use  by  certified  applicators. 

The  Agency  may  by  regulation  impose 
restrictions  on  a  product  or  class  of 
products  if  it  determines  that: 

(a)  Without  such  restrictions,  the 
product  when  used  in  accordance  with 
warnings,  cautions  and  directions  for 
use  or  in  accordance  with  widespread 
and  commonly  recognized  practices  of 
use  may  cause  unreasonable  adverse 
effects  on  man  or  the  environment;  and 

(b)  The  decrease  in  risks  as  a  result  of 
restricted  use  would  exceed  the 
decrease  in  benefits  as  a  result  of 
restricted  use. 

Subpart  J— Lat>el  Improvement 
Program 

§  152. ISO    General. 

(a)  The  Agency's  Label  Improvement 
Program  (LIP)  is  a  continuing  program 
for  the  purpose  of  upgrading  pesticide 
labeling  for  three  purposes: 

(1)  To  reduce  risks  associated  with  the 
use  of  the  pesticide; 

(2)  To  improve  the  enforceability  of 
the  instructions  by  eliminating 
ambiguities  and  clarifying  language:  and 

(3)  To  promote  consistency  in  labeling 
of  similar  products. 

(b)  The  LIP  program  is  intended  to 
function  within  existing  regulations, 
policies,  and  procedures,  and  not  to 
implement  new  requirements.  The 
purpose  is  to  achieve  rapid  response  to 
labeling  problems  identified  by  the 

.Agency,  the  States,  user  groups  or  the 
public. 

(c)  The  procedures  the  Agency  will   ' 
use  in  administering  the  LIP  program 
and  the  procedures  that  registrants  must 
follow  to  comply  with  the  program  are 
described  in  this  subpart.  When  an 
application  for  amended  registration  is 
required  of  registrants,  the  Agency  will 
follow  the  same  procedures  as  for 
submission  and  review  of  applications 
for  other  amendments. 

§152.185    Notification  and  sutmiission  to 
Agency. 

When  the  Agency  initiates  an  LIP 
activity,  it  will  notify  each  affected 
registrant  by  certified  mail  of  the 
specific  revision  to  be  made  to  his 
product  label.  The  notice  will  require 
that  the  registrant  take  one  of  the 
following  actions: 


(a)  Submit  an  application  for  amended 
registration  for  Agency  approval  before 
distributing  or  selling  products  bearing 
the  amended  labeling.  If  an  application 
for  amended  registration  is  required,  the 
registrant  must  submit  to  the  Agency 
within  a  specified  time  the  following 
information: 

(1)  An  application  form: 

(2)  Five  copies  of  draft  labeling 
incorporating  the  required  changes: 

(3)  In  some  cases,  a  Confidential 
Statement  of  Formula  (on  a  form 
provided  by  the  Agency): 

(b)  Make  the  required  changes  within 
a  given  time  frame,  which  may  be  a  date 
certain  or  a  non-specific  date,  and 
certify  to  the  Agency  that  he  had  done 
so.  If  a  certification  statement  is 
required,  the  registrant  must  submit  a 
statement  containing  the  following 
information: 

(1)  A  certification  that  he  has  made,  or 
will  make  within  the  allotted  time  frame, 
the  changes  specified  in  the  LIP  notice; 

(2)  A  recitation  of  the  changes  to  be 
made: 

(3)  The  date  on  which  the  changes 
were  or  are  expected  to  be 
accomplished,  if  a  date  certain  was  not 
stated  in  the  notice; 

(4)  The  name,  title  and  signature  of 
the  registrant  or  his  authorized 
representative; 

(5)  An  agreement  that  all  product 
labels,  including  all  distributor  product 
labels,  will  be  revised. 

(c)  Make  the  required  changes  without 
submission  of  application  or 
certification. 

§  1 52. 1 87    Time  for  sutMnissioa 

(a)  The  notice  to  the  registrant  will 
specify  a  time  frame  for  submission  of 
materials  to  the  Agency.  Normally,  not 
less  than  60  days  will  be  allowed  for  an 
application  and  not  less  than  30  days  for 
a  certification  statement. 

(b)  If  the  required  materials  are  not 
submitted  within  the  stated  time,  the 
Agency  may  initiate  a  cancellation 
proceeding  under  FIFRA  section  6(b) 
and  i  152.148  of  this  part. 

§  1 52. 1 90    Combined  application*. 

A  single  application  may  respond  to 
two  or  more  UP  notices  when  the  time 
periods  for  response  overlap.  Time 
frames  for  submission  and  compliance 
will  be  calculated  from  the  later  of  the 
LIP  notices. 


S  152.195    Compliance  after  approval  of 

application. 

An  LIP  notice  to  registrants  will 
clearly  specify  when  product  labeling 
must  be  revised.  The  date  will  normally 
be  not  less  than  6  months  from  the  date 
of  the  notice  or  date  of  approval  of  an 
application,  but  the  Agency  may 
establish  shorter  time  frames  and  permit 
the  use  of  stickers  or  supplemental 
labeling  as  an  interim  compliance 
measure.  After  the  date  specified,  a 
product  may  not  be  distributed  or  sold 
by  the  registrant  (or  any  supplemental 
distributors  included  under  his 
registration)  without  bearing  the 
approved  amended  label,  sticker,  or 
supplemental  labeling  if  permitted. 

Subpart  K— Coloration  and 
Discoloration  of  PasticMM 

§152.200    General 

Section  25(c)(5)  of  the  Act  authorizes 
the  Administrator  to  prescribed 
regulations  requiring  coloration  or 
discoloration  of  any  pesticide  if  he 
determines  that  such  requirement  is 
feasible  and  necessary  for  the  protection 
of  health  and  the  environment.  The 
Agency  uses  the  Munsell  Book  of  Color 
as  a  color  standard, 

§  152.205    Coloring  agent 

The  coloring  agent  must  produce  a 
uniformly  colored  product  not  subject  to 
change  beyond  the  minimum 
requirements  specified  in  this  subpart 
during  ordinary  conditions  of 
distribution  and  storage  and  must  not 
cause  the  product  to  be  ineffective  or 
result  in  adverse  effect  to  non-target 
organisms  when  used  as  directed. 

§152.207    Areenicala  and  barium 
fluoeiHcate. 

Standard  lead  arsenate,  basic  lead 
arsenate,  calcium  arsenate,  magnesium 
arsenate,  zinc  arsenate,  and  barium 
fluosilicate  shall  be  colored  any  hue. 
except  the  yellow-reds  and  yellows, 
having  a  value  of  not  more  than  8  and  a 
chroma  of  not  less  than  4,  or  shall  be 
discolored  to  a  neutral  lightness  value 
not  over  7. 

§152.210    Sodium  fluoride  and  sodium 
fluoeNicate. 

(a)  Products  containing  sodium 
fluoride  and  sodium  fluosilicate  shall  be 
colored  blue  or  green  having  a  value  of 
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not  more  than  2  and  a  chroma  of  not  less 
than  4,  or  shall  be  discolored  to  a 
neutral  lightness  value  not  over  7. 
(b]  A  product  containing  sodium 
fluoride  shall  be  exempt  from  the 
requirements  of  this  section  if: 

(1)  It  is  intended  and  labeled  for  use 
as  a  fungicide  solely  in  the  manufacture 
or  processing  of  rubber,  glue,  or  leather 
goods. 

(2)  Coloration  of  the  pesticide  in 
accordance  with  said  requirements  will 
be  likely  to  impart  objectionable  color 
characteristics  to  the  finished  goods: 

(3)  The  pesticitle  will  not  be  present  in 
such  fmished  goods  in  sufficient 
quantities  to  cause  injury  to  an  person; 
and 

(4)  The  pesticide  will  not  come  into 
the  hands  of  the  public  except  after 
incorporation  into  such  finished  goods. 

§152.215    S««d  treatment  products. 

(a)  Pesticide  products  intended  for 
seed  treatment  use  for  the  control  of 
bacteria,  weeds,  fungi,  insects, 
nematodes  and  vertebrate  animals,  and 
for  which  no  tolerances  or  other 
clearances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  have  been 
obtained  in  animals  used  for  food 
purposes,  must  contain  an  EPA- 
approved  dye  to  impart  an  unnatural 
color  to  the  seeds. 

(b)  The  following  products  are  exempt 
for  the  requirement  of  paragraph  (a)  of 
this  section: 

(1)  Products  intended  and  labeled  for 
use  solely  by  commercial  seed  treaters. 
provided  that  the  label  bears  a 
statement  requiring  the  user  to  add  an 
EPA-approved  dye  with  the  pesticide 
during  the  seed  treatment  process; 

(2)  Products  intended  and  labeled  for 
use  solely  as  at-planting  or  hopper  box 
treatments: 

(3)  Products  which  are  gaseous  in 
form  or  contain  volatile  liquids  which 
are  used  for  fumigation  of  seed. 

(c)  EPA-approved  dyes  are  those 
listed  in  40  CFR  180.1001  (c)  and  (d). 
Upon  written  request  additional  dyes 
will  be  considered  for  inclusion  in  this 
listing. 

§  15^216    Granutar  products  for  outdoor 


Granular  products  intended  for 
terrestrial  outdoor  use  must  be  colored 
with  with  an  EPA-approved  dye  so  as  to 
contrast  cleariy  with  the  color  of  the  soil 
to  which  they  will  be  applied.  Such 
products  may  not  be  colored  or 
discolored  to  white,  black,  brown,  or 
neutral  earth  tones.  Bright  primary 
colors  (such  as  reds,  oranges,  yellows, 
blues,  greens)  must  be  used  for 
maximum  contrast. 


§152.216    Exceptions 

(a)  Notwithstanding  other  provisions 
of  this  subpart  the  Agency  may  exempt 
a  product  from  the  requirements  of  this 
subpart,  or  may  permit  other  hues  to  be 
used  for  any  particular  purpose,  if  it 
determines  that  use  of  the  prescibed 
hues  is  not  feasible  for  such  purpose  and 
is  not  necessary  for  the  protection  of 
health  and  the  environment. 

(b)  Any  pesticide  product  specified  in 
this  subpart  which  is  intended  solely  for 
use  by  a  textile  manufacturer  or 
commercial  laundry,  cleaner  or  dryer  as 
a  mothproofing  agent,  and  which  would 
not  be  suitable  for  such  use  if  colored, 
and  which  will  not  come  into  the  hands 
of  the  public  except  when  incorporated 
into  a  fabric,  is  exempt  from  the 
requirements  of  this  subpart. 

Subpart  L— Intrastate  Pesticide 
Products        j 

§152.220    Scope. 

This  subpart  applies  to  any  pesticide 
which  is  distributed  or  sold  solely 
within  a  single  State  (hereafter 
designated  an  "intrastate  product")  and: 

(a)  For  which  a  Notice  of  Application 
for  Federal  Registration  (EPA  Form 
8570-8)  containing  the  following 
information  was  filed  with  EPA  by 
October  4,  1975  (or  as  extended  by  the 
Agency): 

(1)  The  name  and  mailing  address  of 
the  registrant; 

(2)  The  name  of  the  State  in  which  the 
product  is  registered: 

(3)  The  State  registration  number  (if 
any)  of  the  product; 

(4)  The  product  name; 

(5)  A  list  of  the  product's  active 
ingredients  in  descending  order  by 
weight; 

(6)  The  type  and  broad  use  pattern  of 
the  product;  and 

(7)  Two  complete  copies  of  the 
labeling  as  approved  by  the  State: 

(b)  Which  does  not  contain  an  active 
ingredient  intended  for  any  end-use  that 
has  previously  been  cancelled  or 
suspended  by  the  Agency  for 
substantive  reasons;  and 

(c)  Which  is  registered  under  a  State 
pesticide  registration  law. 

§  1 52.225    Application  for  Federal 
registration. 

(a)  Each  current  intrastate  producer 
who  has  submitted  a  "Notice  of 
Application  for  Federal  Registration" 
must,  no  later  than  July  31, 1988.  submit 
a  full  application  for  Federal  registration 
complying  with  the  requirements  of  this 
Pari  152. 

(b)  The  Agency  may,  at  time  before 
that  date,  require  the  producer  of  an 
intrastate  product  to  submit  an 


application  for  Federal  registration  of 
his  product. 

(c)  The  Agency  will  require  the 
producer  of  an  intrastate  product  to 
submit  an  application  for  Federal 
registration  if  the  intrastate  product 
contains  the  same  active  ingredient  and 
is  intended  for  the  same  or  a 
substantially  similar  end  use  as 
federally  registered  products  which  are 
subject  to: 

(1)  A  notice  of  Rebuttable 
Presumption  against  Registration 
(RPAR)  of  special  review; 

(2)  A  notice  under  FIFRA  section 
3(c)(2)(B)  requiring  the  submission  of 
data  in  support  of  Federal  registration; 

(3)  A  regulation  or  notice  classifying 
the  product  for  restricted  use  under 
FIFRA  section  3(d)(1)(C);  or 

(4)  A  notice  requiring  the  Federal 
registrant  to  submit  an  application  for 
reregistration  of  his  product. 

(d)  If  the  Agency  requires  the 
submission  of  an  application  for 
registration  of  an  intrastate  product 
prior  to  July  31. 1988,  the  Agency  will 
notify  the  producer  of  the  intrastate 
product  in  writing,  and  will  specify  a 
date  by  which  the  application  must  be 
submitted. 

§152.230    Sale  and  distribution  of 
unregistered  Intrastate  pesticide  product 

(a)  An  intrastate  product  which  is  not 
federally  registered  may  continue  to  be 
sold  or  distributed  solely  within  a  single 
State  until  December  31. 1988.  provided 
that 

(1)  Such  product  complies  with  FIFRA 
section  12(a)(1)  (D)  and  (E).  in 
accordance  with  the  definitions 
contained  in: 

(i)  HFRA  section  2(q)(l)  (A)  through 
(G);  and 

(ii)  FIFRA  section  2(q)(2)(A).  (C)  (i) 
through  (iii),  and  (D). 

(2)  The  producer  of  such  product  has 
submitted  a  timely  application  for 
Federal  registration  of  the  pesticide,  if 
he  has  been  notified  by  the  Agency  to 
do  so; 

(3)  The  Agency  has  not  issued  in  the 
Federal  Register  a  notice  of  denial  of  an 
application  for  registration  of  such 
product  under  FIFRA  section  3(c)(6);  and 

(4)  The  Agency  has  not  issued  a  notice 
of  intent  to  cancel  or  suspend  federally 
registered  pesticide  products  containing 
the  same  active  ingredient  and  intended 
for  the  same  (or  substantially  similar) 
end  uses  as  such  intrastate  product. 

(b)  After  December  31,  1988,  no 
intrastate  product  may  be  sold  or 
distributed  unless  it  is  federully 
registered. 
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Subpart  M—Devlces 

§  152.240    RequlramenU  for  devices. 

A  device  is  not  required  to  be 
registered  under  FIFRA  section  3.  The 
Agency  has  issued  a  poHcy  statement 
concerning  its  authority  and  activities 
with  respect  to  devices,  which  was 
published,  in  the  Federal  Register  of 
November  19,  1976  (41  FR  51065).  A 
device  is  subject  to  the  requirements  set 
forth  in: 

(a)  FIFRA  section  2(q)(l)  and  40  CFR 
156.118,  with  respect  to  labeling: 

(b)  FIFRA  section  7  and  40  CFR  Part 
167,  with  respect  to  establishment 
registration  and  reporting; 

(c)  FIFRA  section  8  and  40  CFR  Part 
169,  with  respect  to  books  and  records; 

(d)  FIFRA  section  9,  with  respect  to 
inspection  of  establishments; 

(e)  FIFRA  sections  12, 13.  and  14.  with 
respect  to  violations,  enforcement 
activities,  and  penalties; 

(f)  FIFRA  section  17,  with  respect  to 
import  and  export  of  devices; 

(g)  FIFRA  section  25fc)(3),  with 
respect  to  child-resistant  packaging;  and 

(h)  FIFRA  sedtion  25(c)(4),  with 
respect  to  the  Agency's  authority  to 
declare  devices  subject  to  certain 
provisions  of  the  Act. 

Subparts  N-Q  [Reserved]  ' 

Subpart  R— Product  Chemistry  Data 
Requirements 

§  152.340    General. 

This  subpart  describes  the  product 
chemistry  data  requirements  that  apply 
to  all  products  proposed  for  registration, 
amended  registration,  or  reregistration. 
The  information  specified  in  this  subpart 
must  be  submitted  with  each  application 
for  new  registration  or  amended 
registration  or  for  reregistration  if  it  has 
not  been  submitted  previously  or  if  the 
previously  submitted  information  is  not 
complete  and  accurate.  If  a  registrant 
proposes  to  change  the  composition  of 
his  product  in  any  way  that  would 
necessitate  revision  of  the  information 
required  by  this  subpart,  he  must  apply 
for  amended  registration. 

§  152.342     Definitions. 

The  following  terms  are  defined  for 
the  purposes  of  this  subpSfT: 

(a)  "Beginning  materiar'means  any 
substance  used  in  making  the  product 
which  constitutes  or  contains  any  of  the 
product's  active  or  intentionally  added 
inert  ingredients  or  which  constitutes  or 
contains  a  chemical  precursor  of  any 
such  ingredient. 

(b)  "Impurity"  means  any  substance 
in  a  pesticide  product  other  than  an 
active  ingredient  or  an  intentionally 


added  inert  ingredient,  including 
beginning  materials,  side  reaction 
products,  contaminants,  and 
degradation  products. 

(c)  "Impurity  associated  with  an 
active  ingredient'^  means: 

(1)  Any  impurity  present  in  the 
technical  grade  of  the  active  ingredient; 
and 

(2)  Any  impurity  which  forms  in  the 
pesticide  formulation  through  reactions 
between  the  active  ingredient  and  other 
snbstances  in  the  formulation  or 
packaging  of  the  product. 

(d)  "Integrated  formulation  system" 
means  a  process  for  producing  an  end 
use  product  through  the  use  of  any 
substance  which  contains  an  active 
ingredient  and  which: 

(1)  Is  not  a  registered  pesticide 
product;  or 

(2)  Was  produced  or  acquired  in  a 
manner  that  does  not  permit  its 
inspection  by  the  Agency  under  FIFRA 
section  9(a)  prior  to  its  use  in  the 
process. 

(e)  "Intentionally  added  inert 
ingredient"  means  any  ingredient  of  a 
pesticide  formulation  (other  than  an 
active  ingredient)  which  is  intentionally 
made  a  part  of  the  formulation  to  serve 
some  useful  function. 

(f)  "Nominal  concentration  "  means 
the  amount  of  an  ingredient  which  is 
expected  to  be  present  in  a  typical 
sample  of  a  pesticide. 

(g)  "Technical  grade  of  an  active 
ingredient"  means  a  material: 

(1)  Which  contains  an  active 
ingredient; 

(2)  Which  contains  no  other 
intentionally  added  ingredient,  other 
than  one  use  for  synthesis  or 
purification  of  the  active  ingredient:  and 

(3)  Which  is  produced  on  a 
commercial  or  pilot-plant  scale. 

§152.344    Pesticide  composition 
Information. 

Information  on  product  composition  is 
normally  supplied  by  completing  a 
Confidential  Statement  of  Formula  form 
provided  by  the  Agency.  The  following 
information  is  required: 

(a)  For  each  active  ingredient, 
intentionally  added  inert  ingredient  and 
impurity,  the  name  and  nominal 
concentration,  and  certified  limits  in 
accordance  with  §  152.352. 

(b)  For  each  active  ingredient  and 
intentionally  added  inert  ingredient,  the 
chemical  name  from  the  Chemical 
Abstracts  Index  of  Nomenclature,  the 
Chemical  Abstracts  Service  (CAS) 
Registry  Number,  and  the  common  name 
(if  any). 

(c)  For  each  active  ingredient,  the 
molecular,  structural  and  empirical 
formulae,  the  molecular  weight  or 


weight  range,  and  any  experimental  or 
internal  code  number  assigned  to  the 
ingredient. 

(d)  The  purpose  of  each  active 
ingredient  and  intentionally  added  inert 
ingredient. 

§  152.346    Deacrtptton  of  beglnntng 

materials. 

Each  application  must  include  a 
description  of  the  beginning  materials 
used  to  produce  the  pesticide,  including 
the  following  information: 

(a)  If  the  beginning  material  is  a 
registered  product,  the  registration 
number  of  the  product; 

(b)  For  each  other  beginning  material: 

(1)  The  name  and  address  of  the 
manufacturer  or  producer  of  the 
beginning  material  or,  if  that  information 
is  not  known  by  the  applicant,  the  name 
and  address  of  the  supplier  of  the 
beginning  material: 

(2)  Each  brand  name,  trade  name,  or 
similar  commercial  designation  of  the 
beginning  material  used  by  the 
manufacturer,  producer,  or  supplier  of 
the  beginning  material: 

(3)  A  copy  of  all  available  technical 
specifications,  data  sheets,  and  other 
documents  by  which  the  manufacturer, 
producer,  or  supplier  of  the  beginning 
material  describes  its  composition, 
properties,  or  toxicity;  and 

(4)  All  other  information  which  the 
applicant  has  available  to  him 
concerning  the  qualitative  and 
quantitative  composition  of  the 
beginning  materials. 

§  152.349    Description  of  manufacturing 
process. 

Each  application  must  include  an 
accurate  and  current  description  of  the 
process  used  to  manufacture  or 
formulate  the  pesticide.  The  description 
must  contain  the  following  information: 

(a)  A  statement  of  whether  the 
process  is  a  batch  or  continuous 
process; 

(b)  The  relative  amounts  of  beginning 
materials  and  the  order  in  which  they 
are  added; 

(c)  A  description  of  the  equipment 
used  to  produce  the  pesticide  which  may 
influence  its  composition; 

(d)  A  description  of  the  physical 
conditions  (e.g.,  temperature,  pressure, 
humidity)  which  are  controlled  during 
each  step  of  the  process  in  order  to 
influence  the  pesticide's  composition, 
and  the  parameters  that  are  maintained; 

(e)  A  statement  of  whether  the 
process  for  producing  the  pesticide 
involves  intended  chemical  reactions 
(that  is,  combination  of  beginning 
materials  which  are  expected  to  react 
with  each  other  to  produce  an  active 
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ingredient  or  intentionally  added  inert 
ingredient); 

(f)  A  flow  chart  with  chemical 
equations  of  each  intended  chemical 
reaction  occurring  at  each  step  of  the 
process  and  the  duration  of  each  step; 

(g)  A  description  of  any  puriflcation 
procedures,  including  procedures  to 
recover  or  recycle  starting  materials, 
intermediates,  or  the  final  product;  and 

(h)  A  description  of  measures  taken  to 
assure  the  quality  of  the  final  pesticide, 
including  procedures  involving  the 
equipment  used  for  blending 
components  and  for  filling  and 
packaging. 

§  152.350    Discussion  of  formation  of 
impurities. 

Each  application  must  include  a 
discussion  of  the  impurities  that  may  be 
present  in.the  product,  and  why  they 
may  be  present.  The  discussion  should 
be  based  on  established  chemical  theory 
and  the  information  submitted  in 
accordance  with  J §152.346  and  152.348. 
The  types  of  impurities  which  must  be 
discussed  are  the  following,  as 
applicable: 

(ay  Manufacturing-use  products  and 
end-use  products  produced  by  an 
integrated  formulation  system. 

(1)  Each  impurity  which  the  applicant 
believes  may  be  present  in  his  pesticide 
product  at  a  level  equal  to  or  greater 
than  0.1  percent  (1000  ppm)  of  the 
technical  grade  of  the  active  ingredient, 
based  on  his  knowledge  of: 

(i)  The  composition  (or  composition 
range)  of  each  beginning  material  which 
he  uses  to  produce  any  active  ingredient 
of  his  pesticide; 

(ii)  The  composition  (or  composition 
range)  of  each  beginning  material 
containing  an  active  ingredient  which  he 
purchases  (or  otherwise  obtains  from 
another)  and  uses  to  produce  his 
pesticide: 

(iii)  The  composition  (or  composition 
range)  of  each  intentionally  added  inert 
ingredient  of  his  pesticide: 

(iv)  The  impurities  which  he  knows 
are  present,  or  believes  are  likely  to  be 
present,  in  the  materials  listed  in 
paragraph  (a)(l)(i)  through  (iii)  of  this 
section,  and  the  known  or  presumed 
level  (or  range  of  levels)  of  those 
impurities; 

(v)  The  substances  which  result  from 
the  intended  (main)  reactions  and  side 
reactions  which  occur  in  the 
manufacturing  and  formulation  of  his 
pesticide,  and  the  relative  amount  of 
each  such  substances  produced; 

(vi)  Degradation  of  any  of  the 
product's  active  ingredients  after 
production  of  the  pesticide  but  prior  to 
its  use.  and  post-production  reactions 
between  any  of  the  pesticide's  active 


ingredients  or  intentionally  added  inert 
ingredients  and  any  other  components 
of  the  pesticide  or  its  packaging; 

(vii)  Migration  of  components  of 
packaging  materials  into  the  pesticide; 

(viii)  Contaminants  resulting  from 
earlier  use  of  production  equipment  to 
produce  other  products  or  substances; 
and 

(ix)  The  process  control,  purification 
and  quality  control  measures  he  uses; 
and 

(2)  Each  other  impurity  which  was 
found  to  be  present  in  any  analysis  of 
the  pesticide  he  has  conducted. 

(b)  End-use  products  not  produced  by 
an  integrated  formulation  system.  (1) 
Each  impurity  which  may  be  present  in 
his  pesticide  product  at  a  level  equal  to 
or  greater  than  0.1  percent  (1000  ppm)  of 
the  technical  grade  of  the  active 
ingredient,  based  on  his  knowledge  of: 

(i)  The  carryover  of  impurities  present 
in  any  registered  product  which  serves 
as  the  source  of  any  of  his  pesticide's 
active  ingredients  (the  level  of  such 
impurities  in  the  registered  source  need 
not  be  discussed  or  quantified); 

(ii)  The  carryover  of  impurities 
present  in  the  intentionally  added  inert 
ingredients  of  his  pesticide: 

(iii)  Reactions  occurring  during  the 
production  of  his  pesticide  between  any 
of  its  active  ingredients,  between  the 
active  ingredients  and  intentionally 
added  inert  ingredients,  or  between  the 
active  ingredients  and  the  production 
equipment; 

(iv)  Post-production  reactions 
between  any  of  the  pesticide's  active 
ingredients  and  any  other  component  of 
the  pesticide  or  its  packaging; 

(v)  Migration  of  packaging  materials 
into  the  pesticide;  and 

(vi)  Contaminants  resulting  from 
earlier  use  of  equipment  to  produce 
other  products  or  substances. 

(2)  On  a  case-by-case  basis,  the 
Agency  may  require  further  discussion 
of  possible  chemical  reactions  involving 
other  ingredients. 

§  152.352    Certification  of  ingredient  limits. 

Each  registration  must  be  supported 
by  a  certification  that  each  upper  and 
lower  limit  established  in  accordance 
with  paragraph  (a),  (b),  or  (c)  of  this 
section  will  be  maintained  for  all 
product  distributed  or  sold.  The  range 
between  the  upper  and  lower  certified 
limits  for  each  active  ingredient  and 
each  intentionally  added  inert  ingredient 
should  be  based  on  a  consideration  of 
the  variability  of  each  of  these 
ingredients  when  normal  quality 
assurance  procedures  are  used  in  the 
production  process.  The  limits  stated  for 
each  ingredient  must  not  greatly  exceed 


its  actual  variability  in  the  product.  The 
following  certified  limits  must  be  stated: 

(a)  For  each  manufacturing  use 
product  that  contains  no  intentionally 
added  inert  ingredients  (i.e.,  that  consist 
only  of  the  technical  grade  of  the  active 
ingredient): 

(1)  For  each  active  ingredient,  an 
upper  and  lower  limit: 

(2)  For  each  impurity  (or  group  of 
structurally  similar  impurities) 
associated  with  an  active  ingredient  that 
either  was  indicated  in  the  discussion 
required  by  §  152.350  as  being 
potentially  present,  or  that  was  found  to 
be  present  in  any  sample,  at  a  level 
equal  to  or  greater  than  0.1  percent  by 
weight,  an  upper  limit;  and 

(3)  For  each  impurity  (or  group  of 
structurally  similar  impurities) 
associated  with  an  active  ingredient  that 
either  was  indicated  in  the  discussion 
required  by  §  152.350  as  being 
potentially  present,  or  was  found  to  be 
present  in  any  sample,  at  a  level  less 
than  0.1  percent  by  weight,  an  upper 
limit  if  the  impurity  is  determined  to  be 
of  lexicological  significance. 

(b)  For  each  manufacturing  use 
product  containing  any  intentionally 
added  inert  ingredient  and  each  end  use 
product  produced  by  an  integrated 
forniulation  system: 

(1)  For  each  active  ingredient,  an 
upper  and  lower  limit; 

(2)  For  each  intentionally  added  inert 
ingredient,  an  upper  limit; 

(3)  For  each  impurity  (or  group  of 
structurally  similar  impurities) 
associated  with  an  active  ingredient  that 
was  either  indicated  in  the  discussion 
required  by  §  152.350  as  being 
potentially  present,  or  was  found  to  be 
present  in  any  sample,  at  a  level  equal 
to  or  greater  than  0.1  percent  by  weight, 
an  upper  limit; 

(4)  For  each  impurity  (or  group  of 
structurally  similar  impurities) 
associated  with  an  active  ingredient  that 
was  either  indicated  in  the  discussion 
required  by  §  152.350  to  be  potentially 
present,  or  was  found  to  be  present  in 
any  sample,  at  a  level  less  than  0.1 
percent  by  weight,  an  upper  limit  if  the 
impurity  is  determined  to  be  of 
toxicological  significance;  and 

(5)  For  each  impurity  (or  group  of 
structurally  similar  impurities)  not 
associated  with  an  active  ingredient,  an 
upper  limit  if  the  impurity  is  determined 
to  be  of  toxicological  significance. 

(c)  For  each  end  use  products  not 
produced  by  an  integrated  formulation 
system: 

(1)  For  each  active  ingredient,  an 
upper  and  lower  limit; 

(2)  For  each  intentionally  added  inert 
ingredient,  an  upper  limit;  and   , 
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(3)  For  each  impurity  (or  group  of 
structurally  similar  impurities)  not 
associated  with  an  active  ingredient,  an 
upper  limit  if  the  impurity  it  determined 
to  be  of  toxicological  signifu'ance. 

§152.353    Certified  limits  for  additional 
ingredients  and  Impurities. 

The  Agency  may  require,  on  a  case- 
by-case  basis,  any  or  all  of  the 
following: 

(a)  More  precise  limits; 

(b)  Certified  limits  for  additional 
ingredients: 

(c)  More  thorough  explanation  of  how 
the  certified  limits  were  determined; 

(d)  Certified  upper  limits  for 
impurities  which  will  be  present  at 
levels  less  than  0.1  percent  (1000  ppm)  of 
the  product;  or 

(e)  A  narrower  range  between  the 
upper  and  lower  certified  limits  than 
that  proposed  by  the  applicant. 

§  152.354    Enforcement  arulyticai  metttod. 

An  analytical  method  suitable  for 
enforcement  purposes  must  be 
submitted  for  each  active  ingredient  in 
the  product,  and  each  other  ingredient  or 
impurity  that  is  determined  to  be 
•toxicologically  significant. 

2.  By  adding  Part  157,  to  read  as 
follows: 

PART  157— PACKAGING 
REQUIREMENTS  FOR  PESTICIDES 
AND  DEVICES 

Subpart  A— [Reservedl 

Subpart  B— Child-Resistant  Pscliaging 

157.20  General. 

157.21  Definition. 

157.22  When  required. 

157.25  Products  classified  for  restricted  use. 

157.27  Unit  packaging. 

157.30  Voluntary  use  of  child-resistant 

paclcaging. 

157.32  Standards. 

157.34  Certification. 

157.36  Exemptions. 

157.39  Recordlceeping  requirements. 

Authority:  Sec.  25(a)(1)  and  (c)(3).  as 
amended  Pub.  L.  92-516,  92  Stat.  819  (7  US.C. 
136  through  136y). 

Subpart  A— [Reserved] 

Subpart  B — Child-Resistant  Packaging 

§  157.20    General. 

This  subpart  prescribes  requirements 
for  child-resistant  packaging  of  pesticide 
products.  The  requirements  are 
established  under  the  authority  of 
FIFRA  Section  25(c)(3),  which  authorizes 
the  Administrator  to  establish  standards 
with  respect  to  the  package,  container  or 
wrapping  in  which  a  pesticide  or  device 
is  enclosed  in  order  to  protect  children 


and  adults  from  serious  iniury  or  illness 
resulting  from  accidental  ingestion  or 
contact  with  pesticides  or  devices 
regulated  under  the  Act 

§  157.21    DeflnWans. 

Terms  used  in  this  subpart  shall  have 
the  following  meanings: 

(a)  "Appropriate,"  when  used  with 
respect  to  child-resistant  packaging, 
means  that  the  packaging  is  chemically 
compatible  with  the  pesticide  contained 
therein. 

(b)  "Child-resistant  packaging"  means 
packaging  that  is  designed  and 
constructed  to  be  significantly  difficult 
for  children  under  5  years  of  age  to  open 
or  obtain  a  toxic  or  harmful  amount  of 
the  substance  contained  therein  within  a 
reasonable  time,  and  that  is  not  difficult 
for  normal  adults  to  use  properly. 

(c)  "Practicable,"  when  used  with 
respect  to  child-resistant  packaging, 
means  that  the  packaging  can  be  mass 
produced  and  can  be  used  in  assembly 
line  production. 

(d)  'Technically  feasible,"  when 
applied  to  child-resistant  packaging, 
means  that  the  technology  exists  to 
produce  the  child-resistant  packaging 
for  a  particular  pesticide. 

(e)  "Unit  packaging"  means  a  package 
that  is  labeled  with  directions  to  use  the 
entire  contents  of  the  package  in  a  single 
application. 

§  157.22    Wtten  required. 

A  pesticide  product  must  be 
distributed  and  sold  in  child-resistant 
packaging  complying  with  S  157.32  if  the 
product  meets  all  of  the  following 
criteria: 

(a)  Based  upon  testing  with  an 
appropriate  test  species,  it  meets  any  of 
the  following  toxicity  criteria: 

(1)  The  pesticide  has  an  acute  oral 
LDso  of  1.5  g/kg  or  less; 

(2)  The  pesticide  has  an  acute  dermal 
LDm  of  2000  mg/kg  or  less; 

(3)  The  pesticide  has  an  acute 
inhalation  LCm  of  0.5  mg/liter  or  less, 
based  upon  a  4-hour  exposure; 

(4)  The  pesticide  is  corrosive  to  the 
eye  (causes  irreversible  destruction  of 
ocular  tissue)  or  causes  corneal 
involvement  or  irritation  persisting  for 
21  days  or  more; 

(5)  The  pesticide  is  corrosive  to  the 
skm  (causes  tissue  destruction  into  the 
dermis  and/or  scarring)  or  causes 
severe  skin  irritation  (severe  erythema 
or  edema  at  72  hours;  or 

(6)  The  pesticide  or  device  has  such 
characteristics  that,  based  upon  human 
toxicological  data,  use  history,  accident 
data  or  such  other  evidence  as  is 
available,  the  Agency  determines  there 
is  serious  hazard  of  accidental  injury  or 


illness  whidi  child-resistant  packaging 
could  reduce; 

(b)  Hs  labeling  either  directly 
recommends  residential  use  or 
reasonably  can  be  interpreted  to  permit 
residential  use; 

(c)  It  has  not  been  restricted  to  use  by 
or  under  the  direct  supervision  of  a 
certified  applicator  and 

(d)  It  has  not  been  exempted  in 
accordance  with  f  157.36. 


{157^5    Praduda 


for 


Notwithstanding  the  provisions  at 
§  157.22,  the  Agency  may  require  the  use 
of  child-resistant  packaging  if  the ' 
product  is  classified  for  restricted  use 
only  by  or  under  the  direct  supervision 
of  a  certified  applicator  and  the  Agency 
determines  that  the  product  or  device 
poses  a  risk  of  serious  accidental  injury 
or  illness  which  child-resistant 
packaging  could  reduce.  If  the  Agency 
makes  such  a  determination,  it  will 
notify  the  registrant  in  writing  and 
provide  a  short  statement  of  the  basis  of 
its  determination.  The  registrant  will 
then  have  30  days  to  show  in  writing 
why  his  product  should  not  be  in  child- 
resistant  packaging.  Thereafter  the 
Agency  will  determine  whether  to 
require  the  product  to  be  distributed 
only  in  child-resistant  packaging  and 
will  so  notify  the  registrant. 

§  157.27    Unit  packaging. 

Pesticide  products  distributed  or  sold 
as  an  aggregate  of  one  or  more  unit 
packages  and  meeting  the  criteria  of 
S  157.22  must  be  distributed  or  sold  in 
child-resistant  packaging  either  for  each 
unit  package  or  for  the  outer  retail 
container  which  contains  the  unit 
packages.  Child-resistant  packaging  is 
not  required  for  both  the  outer  package 
and  the  unit  packages  unless  the  Agency 
determines,  on  a  case-by-case  basis, 
that  it  is  necessary  for  risk  reduction. 

{157.30    Voluntary  use  Of  chikl-rsslstMtf 
psckaging. 

A  registrant  whose  product  is  not 
required  to  be  in  child-resistant 
packaging  may  distribute  or  sell  his 
pesticide  product  in  child-resistant 
packaging.  If  he  does  so,  that  packaging 
must  meet  the  standards  for  child- 
resistant  packaging  stated  in  S  157.32. 
The  registrant  must  certify  to  this  effect 
in  accordance  with  {  157.34,  and  must 
retain  the  records  required  by  {  157.39. 

§157.32    Standards. 

(a)  Effectiveness  standard.  The  child- 
resistant  packaging,  when  tested  by  the 
protocol  specified  in  16  CFR  1700.20. 
shall  meet  the  effectiveness 
specifications  in  16  CFR  1700.15(b). 
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(b)  Compatibility  standard.  The  child- 
resistant  packaging  must  continue  to 
meet  the  effectiveness  specifications  of 
paragraph  (a)  of  this  section  when  in 
actual  use  as  a  pesticide  container.  This 
requirement  may  be  satisfied  by 
appropriate  scientific  evaluation  of  the 
compatibility  of  the  substance  with  the 
child-resistant  packaging  to  determine 
that  the  chemical  and  physical 
characteristics  of  the  pesticide  will  not 
compromise  or  interfere  with  the  proper 
functioning  of  the  child-resistant 
packaging  and  that  the  packaging  will 
not  be  detrimental  to  the  integrity  of  the 
product  during  storage  and  use. 

(c)  Durability  standard.  The  child- 
resistant  packaging  must  continue  to 
meet  the  effectiveness  and  compatibility 
standards  of  paragraphs  (a)  and  (b)  of 
this  section  for  the  reasonably  expected 
lifetime  of  the  package,  taking  into 
account  the  number  of  times  the 
package  is  customarily  opened  and 
closed.  This  requirement  may  be 
satisfied  by  appropriate  technical 
evaluation  based  on  physical  wear  and 
stress  factors  of  the  packaging,  the  force 
required  for  activation,  and  other 
relevant  factors. 

§  157.34    Certification. 

(a)  General.  (1)  The  registrant  of  a 
pesticide  product  required  to  be  in  child- 
resistant  packaging  shall  certify  to  the 
Agency  that  the  package  meets  the 
Standards  of  §  157.32. 

(2)  Certification  must  be  submitted 
with  each  application  for  new 
registration,  if  applicable.  A  previous 
certification  pertaining  solely  to  the 
closure  of  the  child-resistant  package 
does  not  comply  with  the  requirements 
of  this  section.  A  certification  that 
complies  with  the  requirements  of  this 
section  must  be  submitted  for  each 
currently  registered  product  subject  to 
the  requirement  for  child-resistant 
packaging  by  October  1,  1984. 

(b)  Contents  of  certification.  The 
certification  must  contain  the  following 
information: 

(1)  The  name  and  EPA  registration 
number  of  the  product  to  which  the 


certification  applies,  the  registrant's 
name  and  address,  the  date,  and  the 
name,  title  and  signature  of  the  company 
official  making  the  certification. 

(2)  A  statement  that  the  packaging 
that  is  being  used  for  the  product  will 
meet  the  standards  of  S  157.32.  The 
statement,  "I  certify  that  the  packaging 
that  will  be  used  for  this  product  meets 
the  standards  of  40  CFR  157.32,"  will 
suffice  for  this  purpose. 

S  157.36    Exemptions. 

(a)  General.  The  Agency  may,  on  a 
case-by-case  or  class  basis,  grant  an 
exemption  from  the  requirements  of  this 
subpart,  provided  that  the  Agency  first 
determines  that  such  an  exemption 
would  be  in  the  public  interest.  An 
exemption  may  be  withdrawn  by  the 
Agency  at  anjt  time  if  the  lack  of  child- 
resistant  packaging  results  in  serious 
illnesses  or  injuries  to  children. 

(b)  Requesting  an  exemption.  An 
applicant  or  registrant  who  wishes  to 
request  an  exemption  from  the 
requirement  of  child-resistant  packaging 
must  submit  two  copies  of  the  following 
information: 

(1)  The  name,  address  and  telephone 
number  of  the  requester; 

(2)  The  name  and  registration  number 
(or  file  symbol)  of  the  product(s)  for 
which  the  exemption  is  requested; 

(3)  A  description  of  the  package  and 
the  size(s)  for  which  the  exemption  is 
requested;  and 

(4)  Documentation  supporting  the 
request  for  exemption,  including  the 
length  of  time  for  which  the  exemption 
is  requested. 

(c)  Exemption  based  upon  lack  of 
toxicity.  The  Agency  may  grant  an 
exemption  from  the  requirements  of  this 
subpart  if  the  registrant  or  applicant 
demonstrates  to  the  Agency's 
satisfaction  that  the  hazards  indicated 
by  the  toxicity  criteria  in  §  157.22(a)  are 
not  indicative  of  the  risk  to  man.  If 
granted,  an  exemption  shall  apply  to 
other  products  of  substantially  similar 
composition.  A  notice  will  be  issued  in 
the  Federal  Register  stating  the  nature  of 
and  reasons  for  the  exemption. 


(d)  Exemption  based  upon  technical 
factors.  The  Agency  may  grant  an 
exemption  from  the  requirements  of  this 
subpart  based  upon  technical 
considerations.  If  granted,  the 
exemption  will  be  for  a  specified  length 
of  time,  and  will  apply  to  other  products 
of  substantially  similar  composition  and 
intended  uses.  A  notice  of  the  granting 
of  an  exemption  will  be  issued  the 
Federal  Register.  In  considering  whether 
to  grant  an  exemption,  the  Agency  will 
consider,  among  other  things,  the 
following: 

(1)  Whether  the  toxicity  of  the  product 
is  such  that  it  should  not  be  allowed  to 
be  distributed  or  sold  except  in  child- 
resistant  packaging. 

(2)  Whether  child-resistant  packaging 
is  technically  feasible,  practicable,  or 
appropriate.  An  exemption  may  be 
granted  if  the  Agency  determines  that 
any  one  of  these  criteria  has  been  met. 

(3)  Whether  the  composition  or  use 
pattern  of  the  product  necessitates  a 
particular  form  of  packaging  for  proper 
use. 

(4)  Whether  child-resistant  packaging 
that  is  technically  feasible,  practicable, 
and  appropriate  is  available  for  the 
product  or  can  reasonably  be  made 
available  to  the  registrant  in  sufficient 
quantities  to  meet  his  packaging  needs. 
This  determination  does  not  include  a 
consideration  of  whether  the  packaging 
would  be  adaptable  to  a  registrant's 
existing  package  or  packaging 
equipment. 

(5)  Whether  the  registrant  has  made  a 
timely  and  good  faith  effort  to  obtain 
child-resistant  packaging  for  the 
product. 

(6)  If  child-resistant  packaging  which 
is  technically  feasible,  practicable,  and 
appropriate  is  not  yet  available,  when 
such  packaging  is  likely  to  be  available. 

(e)  Exemption  based  upon  package 
size.  (1)  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  the 
Agency  hereby  grants  an  exemption 
from  the  requirements  of  this  subpart  for 
each  product  that  is  distributed  or  sold 
in  packages  having  the  net  contents 
specified  in  the  following  table: 
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TABLE — SIZE  LIMITS  POR  WHICH  PACKAGES  ARE  NOT  REQUIRED  TO 

BE  DT?nrreuTED  or  sold  in  child-res ist^jt  pj^cracihc — 


\ 

The  following  sizes 
be  distributed  or  so 
packaging  if  the  net 
by, 

are  not  required  to 
Id  in  child-resistant 
contents  are  aeasured 

If  the  product 
type  is: 

Volume 
(for  liquids) 

1      Weight 

1  (for  non-liquids) 

Insecticide 

>  1  gallon 

1    > 

40  pounds 

Rodenticide 

>  1  gallon 

1    > 

40  pounds 

Herbicide 

>  5  gallons 

1    > 

75  pounds 

Fungicide 

>  5  gallons 

1    > 

75  pounds 

Antimicrobial 
(except  swimming 
pool  chemicals) 

>  5  gallons 

1    > 

10  pounds 

Swimming  pool 
chemicals 

>  15  gallons 

1    > 

100  pounds 

(2)  Notwithstanding  the  general 
exemption  granted  by  paragraph  (e)(1) 
of  this  section,  the  Agency  may  require 
that  a  product  packaged  in  a  size 
exceeding  that  listed  in  the  table  be 
distributed  or  »old  only  in  child-resistant 
packaging  if  the  Agency  determines  that 
the  product  is,  or  is  intended  to  be, 
distributed  or  sold  to  homeowners  or 
other  members  of  the  general  public.  If 
the  Agency  makes  such  a  determination, 
it  will  notify  the  registrant  in  writing  and 
provide  a  short  statement  of  the  basis  of 
its  determination.  The  registrant  will 
then  have  30  days  to  show  in  writing 
why  his  product  should  not  be  in  child- 
resistant  packaging.  Thereafter  the 
Agency  will  determine  whether  to 
require  the  product  to  be  distributed 
only  in  child-resistant  packaging  and 
will  80  notify  the  registrant. 

(3)  A  product  that,  except  for  the  size 
limitations  set  out  in  the  table,  would  be 
required  to  be  in  child-resistant 
packaging,  must  bear  the  following 
statement  on  the  front  panel  of  the  label, 
in  capital  letters  and  in  type  size  at  least 
as  large  as  that  used  for  the  child  hazard 
warning  ("Keep  Out  of  Reach  of 
Children"):  "This  package  is  not  child- 
resistant." 

S  157.39    Recordkeeping  reqiHrwnents. 

For  as  long  as  the  registration  of  a 
pesticide  product  required  to  be  in  child- 
resistant  packaging  is  in  effect,  the 
registrant  must  retain  the  records  listed 
in  this  section.  The  registrant  must,  upon 


I 


request  by  the  Agency,  make  them 
available  to  Agency  representatives  for 
inspection  and  copying,  or  must  submit 
them  to  the  Agency. 

(a)  A  description  of  the  package, 
including  a  description  of: 

(1)  The  container  and  its  dimensions 
and  composition. 

(2)  The  closure  or  child-resistant 
mechanism,  including  the  name  of  its 
manufacturer  and  the  manufacturer's 
designation  for  the  closure  or  the 
physical  working  of  the  child-resistant 
packaging  mechanism. 

(b)  A  copy  of  the  certification 
statement  required  by  §  157.34. 

(c)  One  of  the  following  types  of 
records  verifying  that  each  package  for 
the  product  is  child-resistant: 

(1)  Test  data  on  the  package  based  on 
the  CPSC  protocol  in  16  CFR  17(X).20. 

(2)  Test  data,  not  conforming  to  the 
protocol  in  16  CFR  1700.20,  or  a  set  of 
measurements  on  the  package,  together 
with  an  explanation  as  to  why  such  data 
or  measurements  demonstrate  that  the 
package  is  child-resistant. 

(3)  Test  data,  whether  or  not 
conforming  to  the  protocol  in  16  CFR 
1700  20,  on  a  different  package,  together 
with  an  explanation  of  why  such  data 
demonstrate  that  the  package  being 
used  is  child-resistant. 

(4)  Written  evidence  that  verifies  that 
testing  on  the  package  has  been 
conducted  according  to  the  protocol  in 


18  CFR  1700.20.  Written  evidence  may 

be: 

(i)  A  letter  or  literature  from  the 
packaging  supplier 

(ii)  A  letter  from  the  facility  that 
conducted  the  testing;  cr 

(iii)  A  specification  in  the  contract 
between  the  registrant  or  applicant  and 
the  packaging  supplier; 

[5]  When  the  container  and  closure 
are  purchased  separately  by  the 
registrant: 

(i)  Information  of  the  kinds  described 
in  paragraph  (cj  (1)  through  (4)  of  this 
section  showing  that  the  closure  is  child- 
resistant;  and 

(ii)  A  written  explanation  of  why  the 
container  is  child-resistant:  and 

(iii)  Information  showing  that  the 
closure  and  container  are  compatible 
with  each  other,  and  a  written 
explanation  of  why  the  resulting 
package  is  child-resistant. 

(6)  A  combination  of  the  above. 

(d)  Records  verifying  that  the 
container  meets  the  compatibility  and 
durability  standards  of  §  157.32. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  Ck)ntrol  Number  2000-0407.) 

PART  158— DATA  REQUIREMENTS 
FOfl  REGISTRATION 

3.  By  adding  55  158.27,  158.32,  158.33 
and  158.1001  to  proposed  Part  158 
published  on  Nov.  24,  1982  (47  FR  53192) 
and  corrected  on  Jan.  18, 1983  (48  FR 
2142),  to  read  as  follows: 

§  1 58.27    Ottennlnation  of  acttv*  and  tnert 
ingradtants. 

(a)  It  is  the  responsibility  of  the 
applicant  to  determine  whether  any 
ingredient  is  active  or  inert  with  respect 
to  pesticidal  activity.  An  ingredient  will 
be  considered  active  if: 

(1)  The  ingredient  has  the  capacity  by 
itself,  and  when  used  as  directed  at  the 
proposed  use  dilution,  to  function  as  a 
pesticide:  or 

(2)  The  ingredient  has  the  ability  to 
elicit  or  enhance  a  pesticidal  effect  in 
another  compound  whose  pesticidal 
activity  is  substantially  increased  due  to 
the  interaction  of  the  compounds. 
Compounds  which  function  simply  to 
enhance  or  prolong  the  activity  of  an 
active  ingredient  by  physical  action, 
such  as  stickers  and  other  adjuvants, 
are  not  generally  considered  to  be  active 
ingredients. 

(b)  The  Agency  may  require  any 
ingredient  to  be  designated  as  an  active 
ingredient  if  the  Agency  finds  that  it 
meets  the  criteria  in  paragraph  (a)  of 
this  section  for  determining  active 
ingredients,  1 
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(c)  The  Agency  has  concluded  that  the 
ingredients  hsted  in  §  158.1001  normally 
have  no  independent  pesticidal  activity 
when  included  in  antimicrobial 
products,  and  thus  normally  are 
properly  classified  as  inert  ingredients 
of  such  products.  The  Agency  may 
determine,  on  an  individual  product 
basis,  or  the  applicant  may  demonstrate 
to  the  Agency's  satisfaction,  however, 
that  any  ingredient  listed  in  §  158.1001  is 
pesticidally  active.  In  such  case,  the 
ingredient  shall  be  listed  as  an  active 
ingredient  on  the  product  label  and  on 
the  Confidential  Statement  of  Formuia. 

§  1 58.32    Requirements  for  data 
submissioa 

(a)  Transmittal  document.  All  data 
submitted  at  the  same  time  and  for 
review  in  support  of  a  single 
administrative  action  (e.g.,  an 
application  for  registration, 
reregistration,  experimental  use  permit, 
or  in  response  to  a  requirement  for  data 
under  the  authority  of  FIFRA  section. 
3(c)(2)(B))  must  be  accompanied  by  a 
single  transmittal  document  including 
the  follwing  information: 

(1)  The  identify  of  the  submitter,  of  all 
joint  submitters,  or  of  the  agency  for 
joint  submitters,  as  applicable; 

(2)  The  date  of  the  submission: 

(3)  The  identifying  number  (if  known) 
of  the  Agency  action  m  support  of  which 
the  data  are  being  submitted,  such  as 
the  registration  number  or  file  symbol, 
petition  number,  experimental  use 
permit  number,  or  registration  standard 
review;  and 

(4)  A  bibliography  of  all  specific 
documents  included  in  the  submission 
and  covered  by  the  transmittal. 

(b)  Individual  studies.  (1)  All  data 
must  be  submitted  in  the  form  of 
individual  studies.  Each  study  should 
normally  address  a  single  data 
requirement,  and  be  listed  separately  in 
the  bibliography. 

(2)  Each  study  must  include  the 
following  elements  in  addition  to  the 
study  itself: 

(i)  A  title  page,  as  described  in 
paragraph  (c)  of  this  section; 

(ii)  A  Statement  of  Data 
Confidentiality  Claims  and,  if  desired,  a 
Supplemental  Statement  of  Data 
Confidentiality  Claims,  in  accordance 
with  §  158.33;  and 

(iii)  A  certification  with  respect  to 
Good  Laboratory  Practice  standards,  in 
accordance  with  40  CFR  160.12. 

(iv)  If  the  original  study  is  not  in  the 
English  language,  a  complete  and 
accurate  English  translation  under  the 
same  cover. 

(3)  Two  identical  copies  of  each  study 
must  be  submitted.  The  copies  must  be 
on  uniform  pages  of  white  paper  S'/s  x 


11  inch  size,  and  have  a  print  quality 
suitable  for  microfilming. 

(c)  Contents  of  title  page.  Each 
individual  study  must  have  a  title  page 
bearing  the  following  identifying 
information: 

(1)  The  title  of  the  study,  including 
identification  of  the  8ubstance(s)  tested 
and  the  test  name  or  data  requirement 
addressed; 

(2)  The  author(s)  of  the  study; 

(3)  The  date  the  study  was  completed; 

(4)  If  the  study  was  performed  in  a 
laboratory,  the  name  and  address  of  the 
laboratory  and  any  laboratory  project 
numbers  or  other  identifying  codes; 

(5)  If  the  study  is  a  commentary  on  or 
supplement  to  another  previously 
submitted  study,  full  identification  of  the 
other  study  which  it  should  be 
associated  in  review;  and 

(6)  If  the  study  is  a  reprint  of  a 
published  document,  all  relevant  facts  of 
publication,  such  as  the  journal  title, 
volume,  issue,  inclusive  page  numbers, 
and  date  of  publication. 

(d)  EPA  document  identification 
number.  Each  study  will  be  assigned  an 
EPA  Master  Record  Identification 
(MRID)  number,  of  which  the  submitter 
will  be  promptly  notified.  This  number 
should  be  used  in  all  further 
communications  with  the  Agency  about 
the  study, 

(e)  Reference  to  previously  submitted 
data.  Data  which  have  previously  been 
submitted  need  not  be  resubmitted 
unless  specifically  requested  by  the 
Agency.  If  an  applicant  or  registrant 
wishes  the  Agency  to  consider  such  data 
in  the  review  of  an  Agency  action,  he 
should  cite  the  data  by  providing: 

(1)  The  title  or  adequate  description  of 
the  study; 

(2)  The  transmittal  information 
required  by  paragraph  (a)  (1),  (1),  and  (3) 
of  this  section;  and 

(3)  The  MRID  number  assigned  in 
accordance  with  paragraph  (d)  of  this 
section. 

§  1 58.33    Procedures  for  claims  of 
confidentiality  of  data. 

(a)  General.  A  data  submitter  must 
clearly  identify  any  information  for 
which  he  wishes  to  assert  a  claim  of 
confidentiality  under  FIFRA  sec.  10.  The 
procedures  in  this  section  must  be 
followed  to  assert  a  claim  of 
confidentiality. 

(b)  Claims  of  confidentiality  for 
information  described  by  FIFRA  sec. 
10(d)ll)(A).  (B),  ondfCJ.  Any 
information  claimed  to  be  confidential 
under  FIFRA  section  10(d)(1)  (A) 
through  (C)  must  be  submitted  in 
accordance  with  the  following 
procedures: 


(1)  The  information  must  be  contained 
in  a  separate  attachment  to  the  study.  If 
any  information  is  included  in  the  body 
of  the  study  rather  than  in  the 
confidential  attachment,  the  submitter 
waives  a  claim  of  confidentiality  for 
such  information  under  FIFRA  section 
10(d)(1)  (A).  (B),  or  (C). 

(2)  The  attachment  must  have  a  cover 
page  which  is  clearly  marked  to  indicate 
that  the  material  contained  in  the 
attachment  falls  within  the  scope  of 
FIFRA  section.  10(d)(1)(A),  (B),  or  (C). 

(3)  Each  item  in  the  attachment  must 
be  numbered.  For  each  item,  the 
submitter  must  cite  the  applicable 
portion  of  FIFRA  section  10(d)(1)  (A), 
(B),  or  (C)  on  which  the  claim  of 
confidentiality  is  based.  In  addition,  for 
each  item,  the  submitter  must  provide  a 
list  of  page  numbers  in  the  study  where 
the  item  is  cited  (i.e.,  identified  by 
number). 

(4)  Each  item  in  the  attachment  must 
be  referenced  in  the  body  of  the  study 
by  its  number  in  the  attachment. 

(5)  The  following  statement  must 
appear  on  the  Statement  of  Data 
Confidentiality  Claims:  "Information 
claimed  confidential  on  the  basis  of  its 
falling  within  the  scope  of  FIFRA  section 
10(d)(1)  (A),  (B),  or  (C)  has  been 
rem.oved  to  a  confidential  appendix,  and 
is  cited  by  cross-reference  number  in  the 
body  of  the  study."  The  statement  must 
bear  the  name,  title,  and  signature  of  the 
submitter  or  his  properly  designated 
agent,  and  the  date  of  signature. 

(c)  No  claim  of  confidentiality  under 
FIFRA  10(d)(1)  (A),  (B).  or  (C).  If  no 
claim  of  confidentiality  is  being  made 
for  information  described  by  FIFRA 
section  10(d)(1)  (A),  (B).  or  (C).  or  if  such 
information  is  not  contained  in  the  body 
of  the  study,  the  Statement  of  Data 
Confidentiality  Claims  must  include  the 
following  statement:  "No  claim  of 
confidentiality  is  made  for  any 
information  contained  in  this  study  on 
the  basis  of  its  falling  within  the  scope 
of  FIFRA  section  10(d)(1)  (A),  (B).  or 
(C)."  This  statement  must  bear  the 
name,  title  and  signature  of  the 
submitter  or  his  properly  designated 
agent,  and  the  date  of  signature. 

(d)  Claim  of  confidentiality  for 
information  not  described  by  FIFRA 
section  10(d)(1)(A),  (B).  or  (C).  Any 
information  not  described  by  FIFRA 
section  10(d)(1)  (A),  (B).  or  (C)  for  which 
a  claim  of  confidentiality  is  made  must 
be  submitted  in  accordance  with  the 
following  procedures. 

(1)  The  information  must  be  clearly 
marked  in  the  body  of  the  study  as  being 
claimed  confidential; 

(2)  A  separate  Supplemental 
Statement  of  Data  Confidentiality 
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Claims  must  be  submitted  identifying  by 
page  and  line  number  the  location 
within  the  study  of  each  item  claimed 
confidential,  and  stating  the  basis  for 
the  claim. 

(3)  The  Supplemental  Statement  of 
Data  Confidentiality  Claims  must  bear 
the  name,  title,  and  signature  of  the 
submitter  or  his  properly  designated 
agent,  and  the  data  of  signature. 

§  158.1001     Ingredients  considered  Inert 
wl>en  used  in  ■ntimicrot>ial  products. 

The  following  substances  are 
designated  inert  ingredients  within  the 
meaning  of  FIFRA  section  2(m)  when 
used  in  antimicrobial  pesticide  products: 


Substanc* 


Acetona 

Alkyt  *  ammo  betam*  (46  per 

cent  C,.24  percent  3,..  10 

percent  C"  »  percent  C". 

7  percent  C..  5  percent  Cii. 

Alky  mofX)etn«rx)i«mide 

AKjminum  chtonde 

AkKTwxjrri  hydroxytseruenesu^ 

fata  sulfonate 

Akjmmom  powder  

AmnxxiKjni  cartxxwte 

Ammonium  citrate    

Ammonium  tauryl  sutforute 
Ammonium  oieate 

Ammonium  oxalate 

Amy!  acelale. .„_______ 

Borax        „._ 

ButyH  atconol,  lentiary 

Cartxxi  

Castor  od      

CitrK  acx) 

Oethanolamine      dodecytberv 

zer>e  sulfonate 

Dimethyl  phtTtalate  

Disodium     morx>ettwrx]iamin« 

phospTiate 
Dodecyt      t)eazen«     sutlomc 

acid 

Essential  oiis 

Ett\anol  lettiyt  alcohol) 


Ethanoiamir^ 

Etnanoiamine         dodecylberv 

zene  sulfonate 

Ethoiytated  larxjim 

Etnytenediamirw 

E  thyienedtammetetraacetic 

acid  (including  an  salts  and 

derivatives 
EumarK  acid 
Gluconic  actd „ „.. 


Sofvertt 

Corrosion 

tanL 


Inhibitor'  Surfac 


Emutsitor 
Detergent 
Emulsifer 

Filler 

Detergent 

Sequesterant. 

Emul&ifier 

Detergent '  E  mulsi'ier 

Detergent 

Diluent 

Delergent 

Solvenl/Odorant 

Gamer/ Absortjeni 

Emulsifier 

Sequesterant. 

Detergent 

Perfume 
Emulsifier 

Detergent 

Perfume 

SoTvent    eicepi   m   tincTures 

or    wfiere    soie    or    ma^ 

active  ingredient 
Emulsifier 
Detergent 

Ontment  base 

Emuisrtiec 

SeQueslerant. 


SequesteranL 
Buitar. 


Substance 


Otat 


laoocfyt    phenoxy    potyethoxv 

atftanol 
laopropanol  (isopropyl  alcohol 


•sopropyl  mynstata _ 

>«p«r  tar 

Lauryl  alcohol     _•=::..„ 

l-auryl  inMhacrylaM 

Umcr^ar^a 

Magrwawcn  chlonda „... 

Magnmunt  lauryl  auHata  .. 

Magnesium  sikcata  

Menlfwl  

Metfianol  (methyl  alcohol) 


Moth /I  etr<yi  ketone 

Methyl  sakcylate      

Mmaral  on.  mmerai  teal  oil  or 

wtMe  mmaral  oil 
Morioeittaratamidei     of     the 

fatty  acids  of  oocorxn  on 
MorxModwm  phoapr\ate 
Morpholme 
Nonytpherxxxypofyethoxyeth- 

anol 

Octytphenol  

Oi  of  citrorwaa     

OH  of  aucalycitus  

0  of  lemongrass _ 

Oleic  acid  

Petroleum   dntiliata.   oils,   hy- 

drocartxx«,    also    paraffnic 

hydrocartx>r)s.   alvr^atic   hy- 

drocartsoos,  paraffimc  0* 
Polyoxyethylene  sortjiioi 

mtxee  etfier  ester  ol. 

Potyvinyipyrolidona 

Potassium  boulfata 

PofyvmytpyTTOlidooa 

Potassiuai  bisutfata _. 

Potassium  cart>onate 
Potassium      oodecvftieniene- 

sutforwta 

Potassium  laurate  

Potassium  mynsate 

Potassium         V-(s-(nrtroethyf) 

beruyll  ethyler>ed«mine 
Potassium  phospatae   tnbsic 
PotassKjm  rxsnoieate 
Potassium  toluena  sulforute 
Potassum  xylene  sulfonate 
Propanol  (propyl  alcohol) 


Soap 

SodHjm  acetate 
Sodium     alkyi     ('00 

C"l    benzeneau'fona'e 
Sodkjm  btcarboruie 

Sodium  cart>onate 

Sodium  chKxxJe      

Sodium  decytt)er.;en«   suHorv 

ate 
Sodium  diacetate 
Sodium  dir^ydroxyett>ylglycir« 


Surfactant 

Solvent,  except  m  bncturas 

or    d^iara   sole   or    irtaior 

active  ingredwnt 
Soivant 
Odoram 

Datarvanl'Odorant 
Emulsitiar 
Odorant/Perfume 
Buadar 
Detergent 
Odor  absortient 
Perfume 
Solvent,   excaoi  n   tmcturet 

or    wfwrs    sole    or    maior 

active  ngredieni 
Solvanl 

Perfume.  Ooorant 
Lutxicant 

Ernuisifiei 

Emulsifier  Buffer 
Corrosior  Xlhdtor 
Suractant 

f^amonic  surfactant 

Perfume/Qdorsnt 

Perfume 

Perfume 

Solvent 

Lutxicant.  Solvent 


Emuisjfioi 

Emulsifier  • 

BuMdar 

Emulsifier 

B<jldar 
Detergent 
Anionic  detergent 

Emulsifier 
Emutsrfier 
Emulsifier 

Sequesterani 

Emulsifier 

Detergent 

Detergent 

Solvent,   except   tn   brx^ures 

or    wfiere    sole    or    ma^ 

active  ingredient 
Detergent 
Buffer 
Detergent 

Detergent 
Determent 
BuHder 
Detergent 

Seqjeste'am 
Chelate 'Buffei 


Subalanoa 


u» 


Sodum       (tacpropytitaphiha-     Detargam 

lene  suMonata 
Sodum     It     (morxMlhanola-     Emutsifiar 

mrta)  phoapaie 
Sodum   dodacytoanzene   m*- 

lonats  (May  be  acavs  as  a 

sarabzar  r  dahmttrwng  tot- 

miMant) 
Sodun      dodeci^      diphanyi    Perfurrte 

oxide  suMonata 

Sodsjm  glycolala _....;  Saguestaram 

Sodwm  lai»a«a Datargant. 

Sodum  N-tauroytsaroosnaM  .. .  Datargam 

Sodum  lauryl  suMaia  DetergerK. 

Sodium  metaair  ata DatergerK 

Sodum     ^-mathy»-^     otaoyi     Enulsifier 

tamta 
Sodium    mono    and    dnathyl     Detargem 

naphthalane  aultonaia  < 

Sodum  olaata  EmuMiar 

Scxtum  phosphate  Emul»fier /Buffers. 

Sodum  salt  ol  Turtiay  Red  CM     Emulsrfiar 

Sodum  leaquK  srbonale ,  Detergent 

Sodum  sAcala  , Detargam 

Sodum  sulfate !  Dalergant 

Sodum  sutttxiatad  olac  aod   .    Emularfiar 

Sodum  thioaulfats  Bulidar 

Soctum  toluene  sulfonate  IDetargent 

Sodum  tnpolyphosphala  Sequeatsrant 

Sodum  aidana  suMonata  Detargam 

Tetrapotassum  pyrop»K»     Sequesterani 

phaia 
Tetraaodum  pyropfXMpfiate         Errulsifier 
1  M.Tnchloroethana  DSuam 

TnetnafX)lamns  ,  .  Emulsifier 

Tnotfiarxjiamine     dodecylberv     Detergam 

zene  st^tonale 

Tnelhanolamina  laurale       Emulsitw 

Tnethanolamma  lauryl  suKats       Errulsifiar 
Tnethanolamine  mynstate  Emulsifier 

Tnscopropanolamina Emulsrfiai 

Tnetfwnolamna Emulsifier 

TnsocSum  phosphate.- Detergem 

TurVey  rod  od       Emulsifier 

DrvJecytemc  acid Perfume 

Xylene         Solvent 

Zirconium  oxida Dye 


PART  162— REGULATIONS  FOR  THE 
ENFORCEMENT  OF  THE  FEDERAL 
INSECTICIDE,  FUNGiaOE,  AND 
RODENTICIDE  ACT 

Subpart  A  and  E— {Removed] 

4.  By  removing  Subparts  A  and  E  of 
Part  162. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  156  and  167 
IOPP-30052;  FHL  2604-1<«)] 

LatMttng  Requirements  for  Pesticides 
and  Devices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


summary:  EPA  proposes  to  revise  and 
expand  its  regulations  for  the  labeling  of 
pesticide  products  and  devices  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  as  amended  (FIFRA). 
The  proposed  regulation  states  the 
labeling  requirements  for  pesticides 
required  to  be  registered  and  provides 
recommendations  for  labeling  when  no 
requirement  is  imposed.  Requirements 
are  also  proposed  for  pesticide  products 
whose  labeling  is  subject  to  Agency 
regulation  under  the  misbranding 
provisions  of  the  FIFRA.  but  which  are 
not  required  to  be  registered.  This 
subpart  would  describe  the 
requirements  for  the  format  and 
placement  of  the  label,  and  the 
relationship  of  its  various  elements.  It 
would  also  establish  requirements  for 
the  content  of  pesticide  labels,  the 
scientific  criteria,  if  any.  on  which 
specific  requirements  are  based,  and, 
when  necessary,  the  specific  wording  to 
be  used.  The  Agency  believes  that  this 
revision  will  provide  for  pesticide 
producers  a  comprehensive  description 
of  pesticide  labeling  requirements,  and 
will  result  in  better  quahty  pesticide 
labeling  for  users. 

date:  Written  comments  on  this 
proposed  rule  should  be  submitted  on  or 
before  December  26, 1984.  Mark 
comments  with  the  notation  OPP-30052. 
ADDRESS:  Submit  written  comments  to: 
By  mail;  Program  Management  and 
Support  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
protection  Agency,  401  M  St.,  SW, 
Washington,  D.C.  20460 

In  person,  bring  comments  to:  Rm.  236, 
CM«2, 1921  Jefferson  Davis  Highway 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submited  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comiaents  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  from  6  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jean  M.  Frane,  Registration 
Division  {TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
D.C.  20460.  Office  location  and 
telephone  number:  Rm.  1114.  CM*2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA,  (703-557-0592). 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

This  part  would  establish 
comprehensive  regulations  for  the  form 
and  content  of  pesticide  product 
labeling,  and  is  issued  under  the 
authority  of  sections  2,  3(c),  5,  6,  7,  9, 10. 
12. 17. 18, 19.  and  25  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  ("FIFRA"  or  "the 
Act").  7  U.S.C.  136  through  136y.  It 
would  apply  both  to  pesticides  required 
to  be  registered  and  to  pesticides  not 
subject  to  registration  requirements  but 
for  which  the  Agency  has  authority  to 
regulate  labeling. 

The  statutory  standard  that  is  the 
basis  for  Agency  regulation  of  pesticide 
labeling  is  contained  in  section  2(q)  of 
FIFRA.  which  defines  a  "misbranded" 
pesticide  and  enumerates  specific 
labeling  deficiencies  that  constitute 
misbranding.  The  regulations  interpret 
and  elaborate  upon  the  statutory 
standard. 

The  Agency  is  empowered  to  enforce 
its  labeling  requirements  pursuants  to  its 
authority  to  regulate  pesticide 
distribution  and  sale.  FIFRA  sec.  3 
requires  that  a  pesticide  be  registered 
prior  to  distribution  and  sale.  As  a 
prerequisite  to  registration,  the  labeling 
of  the  pesticide  must  comply  with  the 
requirements  of  the  Act.  Failure  to 
comply  with  the  labeling  requirements 
may  result  in  a  denial  of  an  application 
for  registration  or  may  provide  grounds 
for  cancellation  of  the  registration  of  the 
pesticide  under  FIFRA  sec.  6. 

In  addition,  section  12(a)(1)  (E)  and  (F) 
of  FIFRA  provide  that  it  is  unlawful  to 
distribute  or  sell  a  pesticide  or  device 
that  is  misbranded.  (The  Act  does  not 
define  a  "misbranded"  device,  but  EPA 
interprets  the  pesticide  misbranding 
provisions  to  apply  to  devices.) 

The  Agency  has  issued  regulations 
under  section  5  of  FIFRA  establishing 
labeling  requirements  for  pesticides 
distributed  and  sold  under  experimental 


use  permits.  These  labeling 
requirements  are  currently  set  out  in  40 
CFR  172.6.  This  part  includes  room  for 
the  section  5  labeling  regulations  should 
the  Agency  decide  to  transfer  them  to 
this  part  at  a  future  time. 

The  regulations  in  40  CFR  Part  166  for 
emergency  exemptions  do  not  currently 
include  labeling  requirements.  Section 
156.112  of  this  part  establishes 
requirements  for  products  shipped  in 
accordance  with  an  emergency 
exemption. 

B.  Background 

In  the  Federal  Register  of  July  3. 1975 
(40  FR  28242),  EPA  issued  final 
regulations  ("the  1975  regulations")  for 
the  registration  and  classification  of 
pesticides.  These  regulations,  codified 
as  40  CFR  Part  162.  Subpart  A.  included 
requirements  for  the  labeling  of 
registered  products  in  §  162.10. 

Since  the  1975  regulations  on 
registi-ation  were  published.  FIFRA  has 
been  amended  three  times,  in  1975. 1978, 
and  1980.  The  1978  amendments 
included  provisions  directly  affecting 
labeling,  and  others  having  broad 
implications  for  labeling: 

1.  Unregistered  pesticides  produced 
for  export  only  are  now  required  to  bear 
a  statement  that  they  are  not  registered 
in  the  United  States  (FIFRA  sec. 
2(q)(l)(H)). 

2.  FIFRA  sec.  2(ee)  was  added  to 
define  the  term  "to  use  any  registered 
pesticide  in  a  manner  inconsistent  with 
its  labeling."  It  is  a  violation  of  the  law 
to  use  any  registered  pesticide  in  a 
manner  inconsistent  with  its  labeling. 
That  section  expressly  excludes  certain 
types  of  use  from  the  definition. 

3.  FIFRA  sec.  3(c)(5)  was  amended  to 
permit  the  Administrator  to  register  a 
pesticide  without  determining  whether 
its  composition  is  such  as  to  warrant  the 
proposed  claims  for  it.  The  Agency 
issued  conditional  registration 
regulations,  which  were  published  in  the 
Federal  Register  of  May  11, 1979  (44  FR 
27932),  that  waived  the  requirement  to 
submit  efficacy  data  for  all  but  public 
health  pest  claims  and  new  uses  of 
chemicals  whose  registrations  have 
been  cancelled,  suspended,  or  placed 
under  special  review.  The  Agency 
issued  a  rule,  published  in  the  Federal 
Register  of  July  26, 1983  (48  FR  34000), 
that  extended  the  efficacy  data  waiver 
to  additional  pesticide  products.  Under 
the  waiver,  the  Agency  no  longer 
reviews  efficacy  data  upon  which  use 
directions  are  based  for  new  products  or 
new  uses  of  existing  products.  Without 
this  initial  product  performance  data, 
the  Agency  is  compelled  to  monitor 
more  closely  the  content  of  use 
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directions  on  labels.  Label  use 
directions  directly  relate  to  the  potential 
for  exposure  from  the  use  of  pesticides. 
If  a  pattern  of  inaccurate,  outdated,  or 
ambiguous  use  directions  is  determined 
to  be  a  major  problem,  the  Agency  will 
require  the  submission  of  efficacy  data 
on  an  individual  basis  or  for  a  group  of 
common  products. 

In  the  Federal  Register  of  June  25, 1975 
(40  FR  26802),  EPA  issued  proposed 
guidelines  describing  data  and  labeling 
requirements  for  pesticides.  These  were 
intended  to  supplement  the  labeUng 
regulations  mentioned  earlier  in  the  use 
directions  area.  The  Agency  proposed  to 
add  a  new  section  pertaining  to  labeling, 
focusing  primarily  on  requirements  for 
use  direction  labeling  for  various  types 
of  products.  In  response  to  the  1975 
proposal,  over  80  sets  of  comments  were 
received  relating  directly  to  the  labeling 
portion.  These  comments  have  been 
considered  in  drafting  this  new  subpart. 
However,  due  to  the  broad  expansion  in 
scope  of  this  new  proposal  and  the 
extensive  restructuring  that  has 
occurred  in  its  development,  some  of  the 
comments  no  longer  appear  pertinent. 
EPA  believes  that  the  comments  have 
been  adequately  considered,  but  if  not, 
commenters  are  invited  to  reiterate  their 
comments  at  this  time.  In  preparing  the 
final  regulations  EPA  will  address  issues 
raised  by  commenters. 

A  Label  Improvement  Program  has 
been  initiated  to  bring  older  registered 
products  into  compliance  with  the 
requirements  of  current  {  162.10.  In 
addition,  labeling  changes,  including 
many  in  this  proposal,  may  be  required 
on  a  case-by-case  basis  at  any  time  an 
application  for  registration,  amended 
registration  or  reregisfration  is 
submitted,  or  if  the  Agency  issues  a 
notice  of  intent  to  cancel  the  registration 
of  a  product. 

C.  Scope  and  Organization  of  Part  156 

As  noted  previously  in  Unit  I.A. 
Authority,  Part  156  would  prescribe,  for 
all  pesticide*  for  which  the  Agency  has 
authority  to  regulate  labeling,  the  form 
and  contents  of  the  label,  and  the 
relationship  of  label  components.  In  the 
context  of  registration,  where  data 
requirements  are  the  basis  for  labeling 
statements,  this  part  would  relate  label 
requirements  and  criteria  to  the  data 
supporting  registration. 

Part  156  would  not  specify  the 
circumstances  when  labeling  must  be 
submitted  or  revised,  the  responsibility 
of  registrants  and  producers  to  maintain 
label  accuracy  and  integrity,  or  the 
administrative  and  procedural 
requirements  of  submission.  Agency 
review,  and  approval  of  labeling. 
Finally,  it  would  not  address  the  legal  or 


enforcement  consequences  of  failure  to 
adhere  to  these  requirements.  These 
aspects  of  labeling  are  addressed  in 
procedural  regulations  currently  found 
in  40  CFR  Part  162,  Part  166,  and  Part 
172.  Elsewhere  in  today's  Federal 
Register,  a  related  proposal  to  revise 
and  renumber  Part  162  is  being  issued. 

This  proposal  primarily  addresses 
labeling  of  products  required  to  be 
registered,  sinCe  the  most  extensive 
labeling  requirements  are  imposed  on 
such  products.  Section  3(c)  (5)  of  FIFRA 
sets  forth  the  statutory  requirement  for 
registration  with  respect  to  labeling,  as 
follows: 

The  Administrator  shall  register  a  pesticide 
if  he  determines  that,  when  considered  with 
any  restriction  imposed  under  subsection 
(d) — *  *  •  (B)  Its  labelmg  and  other  material 
required  to  be  submitted  comply  with  the 
requirements  of  this  Act;  *   *  *. 

1.  The  requirements  for  labeling  that 
"complies  with  the  requirements  of  the 
Act"  are  encompassed  within  the 
statutory  definition  of  misbranding, 
found  in  FIFRA  sec.  2(q).  This  definition 
establishes  as  misbranded  a  pesticide 
that,  among  other  things,  does  not  bear  a 
label  containing: 

a.  The  name  of  the  product; 

b.  The  name  and  address  of  the 
producer,  registrant,  or  person  for  whom 
produced; 

c.  A  net  weight  statement; 

d.  An  ingredients  statement: 

e.  A  use  classification; 

f.  Registration  and  establishment 
numbers  assigned  to  the  product  and 
producing  establishment,  respectively^ 
or 

g.  Use  directions. 
Furthermore,  required  labeling 

statements  must  be  prominent  and 
conspicuous  and  may  not  be  false  or 
misleading.  It  is  important  to  note  that, 
although  many  of  the  misbranding 
requirements  relate  only  to  registered 
products,  the  term  "misbranded"  applies 
to  any  pesticide,  whether  subject  to 
registration  or  not  (and,  by  extension,  to 
devices). 

2.  In  addition  to  labeling  requirements 
for  registered  products,  Part  156 
proposes  labeling  requirements  for 
pesticides  not  required  to  be  registered 
and  for  devices.  Because  these 
requirements  often  parallel  those  for 
registered  products,  they  are  cross- 
referenced  except  where  differences 
exist.  The  following  classes  of  products 
would  be  included: 

a.  Products  shipped  between 
establishments  operated  by  the  same 
producer. 

b.  Products  intended  solely  for  export. 

c.  Products  shipped  under  an 
emergency  exemption. 


d.  Products  shipped  for  disposal  under 
FIFRA  sec.  19. 

e.  Devices. 

Subpart  A  of  these  proposed 
regulations  contains  general 
requirements  that  apply  to  all  or  most 
products.  Subpart  B  describes  product 
identification  requirements.  Subpart  C 
precautionary  statements,  and  Subpart 
D  use  directions  and  restrictions. 
Subpart  E  proposes  requirements  for 
specialized  labelirvg  situations.  Subpart 
F  proposes  requirements  for  products 
not  subject  to  registration.  Subpart  P 
prescribes  performance  standards  and 
resulting  labeling  reguirements  for 
antimicrobial  products.  If  labeling 
requirements  are  in  the  future 
prescribed  for  other  specific  types  of 
products  they  would  be  located  in 
subparts  beyond  Subpart  P. 

D.  Relation  to  Current  Labeling 
Regulations 

Labeling  requirements  for  registered 
products  are  currently  prescribed  in 
§  162.10  of  the  registration  regulations 
(40  CFR  Part  162).  Requirements  for  the 
labeling  of  products  to  be  used  under  an 
experimental  use  permit  are  contained 
in  40  CFR  Part  172.  Labeling 
requirements  for  other  pesticides  and 
devices  are  not  currently  prescribed  by 
regulation. 

This  pari  is  intended  to  serve  as  the 
principal  source  of  labeling 
requirements  for  pesticide  products.  The 
Agency  is  revising  its  procedural 
regulations  in  Part  162  (see  the  related 
document  being  proposed  today),  and 
will  retain  and  amplify  in  that  part 
provisions  concerning  the  submission, 
review,  and  approval  of  labeling. 

II.  Major  Provisions  of  This  Proposal 

A  Format  of  Label 

The  Agency  believes  that 
standardizing  the  placement  of  certain 
elements  of  the  label  makes  label 
information  readily  identifiable,  thereby 
encouraging  users  routinely  to  read  and 
observe  label  directions  and 
precautions.  For  the  most  part,  this 
proposal  would  retain  the  format 
requirements  of  the  19:'5  regulations 
with  respect  to  required  placement  of 
label  elements  and  grouping  of  common 
or  related  elements. 

With  respect  to  contrast,  the  Agency 
would  require  that  the  label  text 
contrast  with  the  background  with 
respect  to  color,  and  would  recommend 
the  use  of  dark -colored  text  on  a  lighter 
background.  The  Agency  would  reserve 
the  right  to  reject  color  combinations 
that  are  not  clearly  contrasting.  Two 
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additional  clarifying  requirements  have- 
been  added  in  this  section: 

1.  If  the  container  is  transparent,  the 
color  of  the  label  text  must  clearly 
contrast  with  the  contents  of  the 
container,  rather  then  the  container 
itself;  and 

2.  When  the  product  label  is  required 
to  bear  the  word  POISON  in  red. 
surrounding  text  may  not  be  in  red. 

The  Agency  proposes  in  this  revision 
to  convert  its  type  size  requirements 
from  U.S.  units  to  metric  units.  Section 
156.10(c]  expresses  label  dimensions  in 


metric  units  and  letter  height  in  absolute 
millimeters  rather  than  "points." 
Specification  in  absolute  units  is  in 
kt'ppinR  with  the  requirements  of  other 
agencies  having  labeling  statutes,  such 
as  the  Federal  Hazardous  Substances 
Act  and  the  Fair  Packing  and  Labeling 
Act.  The  metric  equivalents  are  based 
on  the  established  conversion  factors  of 
72  points  to  one  inch  and  one  inch  to 
25.4  millimeters,  rounded  to  the  nearest 
one-half  millimeter.  The  following  table 
shows  the  differences  in  the  proposed 
type  size  requirements  compared  to 
those  in  the  current  regulations. 


Table  A— Type  Size  Requirements  for  PEsriaoE  Label  Text  in  Proposed  Part  1 56  in 

Metric  Units 


ApprcMum«l»  aquara  csnnrneters 
(propoaed  raqurenwnt) 

Type  aaa  requirefnent  lof— 

Square  nc^  |cur«nl 

Signal  word  and  rastncMd 
use  statennnt 

CMd  hazard  warning 

Currant 

Curreoi            Proposed 

Proposed 

Colunn'lt) 

(2) 

(3) 

(4) 

(5) 

(6) 

<-s 

>  yi^^~'ZZl..IZZZZZ. 

-.>(>»-<,  inn 

8 
10 
12 
14 
IB 
24 

20 
35 
4.0 
5.0 
6.5 
8.5 

8 

6 
8 

10 
12 
18 

20 
20 
30 
35 
40 
65 

->«.^1Q 

>.I0.<-1S 

^is.<-ao 

>100-<200... 

>200-<400 

>400 _.._ 

>>aiv.<-iiD 

>eo _  __  

■  ONy  colura  2.  4.  «v)  6  ^)p« 

vvi  labia  1  o({tS6iO 

Further,  the  Agency  proposes  to 
discontinue  the  requirement  that  the 
heading  for  the  Storage  and  Disposal 
statement  appear  in  the  same  type  size 
as  the  required  for  the  child  hazard 
warning.  Since  the  storage  and  disposal 
heading  is  but  one  of  many  headings 
required  or  used  on  the  label,  there 
appears  to  be  no  logical  reason  to  single 
it  out  for  particular  type  size 
requirements.  Instead.  EPA  proposes  to 
require  that  all  required  headings, 
including  that  for  the  storage  and 
disposal  instructions,  be  distinguished 
from  text  by  use  of  a  contrasting  color, 
larger  type  size,  different  type  face,  or 
Other  means  of  ensuring  prominence. 

Finally,  the  Agency  would  like    , 
comment  on  the  possibility  of  permitting 
registrants  to  provide  (and  segregate  on 
the  label)  information  that  was  not 
required  by  regulations  or  by  the 
Agency.  The  registrant  could  in  this  way 
provide  additional  information  to  users, 
provided  that  it  is  not  misleading  of 
inconsistent  with  other  label  statements. 
A  registrant  also  could  choose  to 
voluntarily  restrict  the  product's  use  in 
ways  not  required  by  the  Agency. 
Although  such  statements  could  not  be 
enforced  under  the  misuse  provisions  of 
FIFRA  sec.  12,  users  and  State  pesticide 
enforcement  officials  could  distinguish 
those  restrictions  which  the  Agency 
explicity  requires  from  those  that  it 


suggests  or  recommends,  or  that  are 
registrant-imposed. 

B.  Use  of  Symbols 

Section  156.10  of  these  regulations 
would  permit,  but  would  not  require,  the 
use  of  graphic  symbols  on  pesticide 
labels  as  an  accompaniment  to  the 
labeling  text. 

The  Agency  recognizes  that  symbols 
can  be  a  valuable  tool  in  communicating 
information  on  chemical  characteristics 
and  hazards  to  illiterate  people,  or  those 
who  may  not  speak  or  read  English  as 
their  primary  language.  Moreover,  EPA 
is  aware  that  numerous  symbol  systems 
have  been  devised  both  by 
organizations  and  individual  countries 
to  facihtate  communication  of  hazard 
information  in  international  commerce. 
Nevertheless.  EPA  believes  it  would  be 
inappropriate  to  endorse  (or  require  the 
use  of)  any  single  symbol  system  at  this 
time.  If.  in  the  future,  standardization  of 
international  labeling  criteria  and 
requirements  (a  goal  that  the  Agency 
supports)  is  achieved  through 
international  cooperation,  and  a  unified 
set  of  symbols  developed,  the  Agency 
may  adopt  and  prescribe  the  use  of  such 
symbols  on  pesticide  labels. 

The  Agency  is  also  considering,  and 
would  like  specific  comment  on,  a 
system  that  would  use  colored  bands  at 
the  bottom  of  the  label  to  identify  the 
acute  toxicity  level  of  the  product.  Such 


a  system  has  been  recommended  for  use 
by  South  American,  Central  American, 
and  Caribbean  nations  by  the  Plant 
Protection  Directors  of  those  nations,  at 
a  regional  consultation  on  the 
Harmonization  of  Registration  and 
Labeling  sponsored  by  the  Inter- 
American  Institute  for  Cooperation  on 
Agriculture.  The  color  band  scheme 
would  use  the  colors  red,  yellow,  blue 
and  green  (in  that  order  from  highest  to 
lowest  toxicity)  as  a  band  along  the 
base  of  the  label,  equal  to  15  percent  of 
the  width  of  the  label.  The  colored  band 
would  be  supplemented  by  wording 
within  the  band  indicating  the  toxicity 
category  designation  of  the  product, 
signal  words,  and,  if  applicable,  the 
skull  and  crossbones  symbols. 

C.  Product  Identification 

Section  156.20  would  require  that  the 
name  of  a  pesticide  product  appear  on 
the  front  panel  of  the  label,  would  state 
requirements  relating  to  unique  and 
duplicative  names,  and  would  specify 
naming  practices  considered  false  or 
misleading. 

Section  156.22  would  require  that  a 
product  label  indicate  the  broad 
pesticidal  functions  of  the  product,  so 
that  a  purchaser  unfamiliar  with 
pesticides  will  not  knowingly  purchase  a 
product  that  will  not  serve  his  needs. 
Most  product  labels  already  provide  this 
information  in  one  or  another 
acceptable  form. 

Section  156.24  would  establish 
requirements  with  respect  to  the  name 
and  address  appearing  on  the  label.  The 
Agency  is  proposing  two  modifications 
in  the  requirements  from  those  currently 
in  effect.  Section  162.10  of  the  1975 
regulations  permits  the  name  and 
address  on  the  label  to  be  that  of  the 
"producer,  registrant,  or  person  for 
whom  produced."  Since  the  purpose  of 
having  a  name  and  address  on  a 
pesticide  label  is  to  enable  the  user  to 
direct  questions  or  problems  to  the 
person  responsible  for  the  product,  the 
Agency  believes  that  the  name  of  the 
producer  on  the  label  is  not  sufficient  for 
this  purpose.  Accordingly,  this  section 
would  require  that  the  name  appearing 
on  the  label  be  that  of  the  registrant  (or 
distributor).  Nothing  would  preclude  the 
registrant  or  distributor  from  also 
including  the  name  of  the  producer  of 
the  product  if  he  so  desires.  A 
clarification  has  also  been  proposed  that 
a  foreign  registrant  who  is  required  to 
have  a  U.S.  agent  for  administrative  and 
correspondence  purposes,  must  include 
the  name  and  address  of  the  registrant 
and  not  the  agent  on  the  label. 

Section  156.36  would  prescribe 
requirements  pertaining  to  the  net 
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contents  statement  on  the  label.  These 
regulations  propose  changes  in  the 
requirements  for  the  declaration  of  net 
contents,  so  that  pesticide  labels 
conform  more  closely  to  those  of  non- 
pesticide  products.  The  following 
revisions  are  proposed: 

1.  Elimination  of  current  requirements 
with  respect  to  the  form  of  the  net 
contents  statement.  The  net  contents 
may  be  expressed  in  any  reasonable 
manner,  provided  that  the  units  chosen 
are  appropriate  to  the  size  of  the 
package.  Products  in  compliance  with 
the  requirements  of  the  Fair  Packaging 
and  Labeling  Act.  as  found  in  16  CFR 
Part  500,  would  be  considered  to  be  in 
compliance  with  the  requirements  of 
FIFRA. 

2.  Addition  of  requirements 
(consistent  with  those  in  16  CFE  Part 
500)  for  the  declaration  of  net  contents 
on  the  outer  container  of  a  multi-unit 
package,  whose  unit  packages  are  not 
intended  for  separate  retail  sale. 
Currently,  there  are  no  specific 
requirements  for  declaring  the  number 
or  net  weight  of  the  individual  unit 
packages,  although  many  products  bear 
such  statements. 

3.  A  provision  permitting,  but  not 
requiring,  metric  units  in  lieu  of,  or  in 
precedence  to,  U.S.  units.  Although  the 
use  of  metric  units  in  both  labeling  and 
packaging  is  voluntary,  their  use  is 
strongly  encouraged  by  the  Agency 
when  practicable. 

D.  The  Ingredients  Statement 

Under  the  provisions  of  40  CFR 
158.120,  proposed  in  the  Federal  Register 
of  November  24,  1982  (47  FR  53192),  an 
applicant  would  be  required  to 
determine  and  submit  to  the  Agency  the 
upper  and  lower  limits  on  the  amount  of 
each  active  ingredient  present  in  his 
product.  Since  the  lower  certified  limit 
would  actually  be  present  in  the  product 
only  a  small  percentage  of  the  time,  the 
Agency  proposes  in  this  subpart  that  the 
label  declaration  of  active  ingredient 
percentage  be  the  amount  of  active 
ingredient  found  in  a  typical  sample  of 
the  product^tthe  "normal 
concentration").  The  nominal 
concentration  will  always  be  within  the 
stated  certified  limits  for  the  active 
ingredient. 

Use  of  the  nominal  concentration  as 
the  label  declaration  of  active 
ingredients  would  not  represent  a 
change  in  Agency  policy.  Current 
regulations  require  that  the  lowest 
percentage  which  may  be  present  be 
stated,  within  the  limits  of  good 
manufacturing  practice.  The  certified 
limits  required  for  each  active  ingredient 
are  intended  to  encompass  the  "good 
manufacturing  practice"  variations 


referred  to  in  current  regulations,  so  that 
the  lower  certified  limit  represents  the 
lowest  amount  that  may  be  present.  The 
lower  certified  limit  would  be  used  as 
the  enforceable  lower  limit  on  product 
composition  for  purposes  of  RFRA 
section  12(a)(1)(C),  while  the  nominal 
concentration  appearing  on  the  label 
would  be  the  routinely  achieved 
concentration  used  for  calculation  of 
dosages  and  dilutions. 

It  is  important  for  registrants  to  note 
that  certified  limits  for  active 
ingredients  are  not  considered  to  be 
trade  secret  information  under  FIFRA 
section  10(b).  In  this  respect  they  will  be 
routinely  provided  to  States  for 
enforcement  purposes,  since  the  nominal 
concentration  appearing  on  the  label 
will  not  represent  the  enforceable 
composition  for  purposes  of  section 
12(a)(1)(C). 

The  Agency  also  proposes  to  estabhsh 
an  order  or  precedence  of  common 
names  used  in  the  ingredients  statement. 
Previously,  the  only  common  name 
acceptable  on  the  label  was  that 
approved  by  the  American  National 
Standards  Institute  (ANSI).  If  there  was 
no  ANSI  name  the  chemical  name  alone 
was  to  be  used.  Many  older  pesticides 
do  not  have  ANSI  common  names.  The 
Agency  believes  that  the  length  and 
complexity  of  most  chemical  names 
prevents  users  from  recognizing  and 
becoming  famihar  with  those  pesticides. 
Therefore,  the  proposal  would  permit 
the  use  of  common  names  established 
by  the  International  Standards 
Organization  (ISO),  the  British 
Standards  Institute  (BSI),  or  an 
established  technical  association  in  the 
absence  of  an  established  ANSI 
common  name.  New  pesticides  never 
before  registered  would  be  required  to 
have  a  common  name  for  use  on  the 
label. 

E.  Elimination  of  Mandatory  Expiration 
Dating 

jrhe  1975  regulations  required  that,  if  a 
product's  composition  was  known  to 
change  significantly  after  manufacture, 
the  label  must  bear  an  expiration  date 
after  which  the  product  could  not  be 
sold  or  used.  Under  this  proposal,  a 
registrant  would  no  longer  be  required 
to  use  an  expiration  date.  However,  the 
product  would  have  to  meet  all 
composition  claims  while  in  channels  of 
trade,  and  registrants  might  wish  to  use 
an  expiration  date  on  the  label  to  limit 
potential  enforcement  action  for  product 
deterioration. 

Anticipated  product  deterioration 
would  also  affect  the  label  directions  for 
use.  In  developing  use  directions  for  a 
product  that  degrades  rapidly,  the 
registrant  should  make  allowances  for 


any  changes  in  efficacy  resulting  from 
the  constantly  decreasing  penrentage  of 
active  ingredient.  Many  products  known 
to  deteriorate  are  used  against  pests  of 
public  health  significance,  where 
product  inefTectiveness  due  to 
inadequate  label  dosages  could  have 
serious  health  consequences.  Proposed 
S  156.72(i)(6)  would  require  that  the  use 
directions  instruct  the  user  how  to 
compensate  for  the  lower  level  of  active 
ingredient  present  at  the  time  of  use. 
such  that  the  user  could  ascertain  the 
correct  dosage  and  proper  use 
conditions  at  any  time  during  which  the 
product  may  be  legally  used. 

F.  Toxicity  Category  Revisions 

EPA  is  proposing  in  this  part  to  revise 
the  Toxicity  Category  criteria  for  dermal 
toxicity  and  for  eye  irritation  potential, 
to  clarify  the  wording  of  the  Toxicity 
Category  criteria  for  dermal  irritation, 
and  to  make  the  inhalation  criteria 
consistent  with  the  test  methods 
advocated  by  the  Registration 
Guidelines. 

The  Agency  is  proposing  to  revise  the 
criteria  for  Category  IV  toxicity  for 
dermal  exposure.  The  1975  regulations 
established  a  lower  hmit  for  Category  IV 
dermal  toxicity  as  20,000  mg/kg.  Since 
that  time,  the  Agency  has  become  aware 
that  in  many  cases  such  a  high  level  of 
test  material  cannot  reasonably  be 
achieved  on  the  skin  of  the  test  species. 
Consequently,  a  registrant  who  believes 
that  his  product  is  in  Toxicity  Category 
IV  cannot  easily  demonstrate  that  fact 
through  testing,  and  his  product  is 
assigned  to  Toxicity  Category  III.  In  its 
Registration  Guidelines,  the  Agency  has 
recommended  that  dermal  toxicity 
testing  be  conducted  with  5000  mg/kg  of 
test  substance,  the  maximum  that  can 
realistically  be  achieved.  Accordingly, 
the  Agency  is  proposing  to  assign 
products  to  dermal  Toxicity  Category  IV 
based  on  the  5000  mg/kg  test  level. 

EPA  is  also  proposing  to  add  to  the 
dermal  irritation  criteria  clarifying 
language  intended  to  provide  better 
guidance  on  the  application  of  the 
cnteria.  The  addition  of  clarifying 
language  would  not  in  any  way  increase 
or  decrease  the  stringency  of  the 
criteria. 

The  Agency  further  proposes  to 
change  the  eye  irritation  criteria.  Until 
1975.  the  Agency  had  no  published  eye 
irritation  criteria  nor  any  Toxicity 
Categories  assigning  signal  words  for 
eye  irritation  potential.  Unpublished 
criteria  were  applied  to  products  for  the 
purpose  of  labeling.  These  criteria  were 
subsequently  adopted  in  the  Agency's 
1975  regulations  (40  CFR  162.10(h)(1)). 
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and  were  established  on  the  basis  of  the 
best  information  available  at  the  time. 

In  1976,  the  Consumer  Product  Safety 
Commission,  which  administers  the 
Federal  Hazardous  Substances  Act, 
requested  that  the  National  Academy  of 
Sciences  (NAS)  revise  its  1964  document 
entitled  "Principles  and  Procedures  for 
Evaluation  the  Toxicity  of  Household 
Substances,"  commonly  known  as  the 
NAS  1138  publication.  In  conjunction 
with  that  revision,  the  Soap  and 
Detergent  Association  submitted  a  study 
on  toxicity  test  procedures  that  included 
a  comprehensive  study  '  on  eye  irritation 
effects  of  substances  known  to  be 
injurious  to  the  eye.  One  of  the  more 
significant  conclusions  of  the  study  was 
the  following; 

For  adequate  evaluation  of  the  effects 
produced  by  introducing  chemicals  info  the 
eyes  of  animals,  the  observation  period  must 
extend  up  to  three  weeks.  Some  injuries  may 
not  be  evident  until  after  3  days  have  passed, 
and  many  lesions  undergo  significant  healing 
within  21  days. 

The  study  proposed  a  classification 
scheme  for  eye  irritation  severity  based 
on  a  three-week  observation  period,  and 
recommended  that  the  reversibility  of 
the  effects  within  the  period  be 
considered  a  factor  in  classifying 
substances.  The  proposed  scheme 
defines  four  categories  of  eye  irritation 
encompassing:  (1)  Corrosive  or  severe 
irritation;  (2)  substantial  harm,  but 
reversible  within  21  days;  (3)  moderate 
irritation  reversible  in  less  than  7  days; 
and  (4)  essentially  inconsequential 
effects.  The  results  of  this  study  were 
endorsed  and  adopted  in  the  revised 
NAS  1138  publication  issued  in  1977.* 

In  1979,  EPA  adopted  the  eye  criteria 
of  the  NAS  as  one  of  the  determinants  of 
whether  a  pesticide  product  should  be 
packaged  in  child-resistant  packaging  as 
required  by  40  CFR  162.16,  and  stated  its 
intention  to  incorporate  these  eye 
criteria  into  the  registration  regulations 
defining  Toxicity  Categories.  See  the 
Federal  Register  of  March  9, 1979  (44  FR 
13022).  Accordingly,  the  Agency  is 
proposing  in  Table  1  of  5  156.42  new 
Toxicity  Categories  for  eye  irritation. 

This  revision  might  affect  products 
that  are  assigned  to  Toxicity  Categories 


'  Green.  W.R..  |.B.  Sullivan.  R.M.  Hehir.  and  L.G 
Scharpf.  1978.  A  systematic  comparison  of 
chemically  induced  eye  injury  in  the  albino  rabbit 
and  rhesus  monkey.  In  Appendix  C  of:  Submission 
to  the  National  Academy  of  Sciences  by  the  Soap 
and  Detergent  Association  on  Toxicity  Test 
Procedures,  with  Appendices  A-F.  Soap  and 
Detergent  Association.  Washington.  DC. 

'Committee  for  the  Revision  of  NAS  Publication 
1138.  Committee  on  Tox..  Nat.  Res.  Council.  1977. 
Principles  and  Procedures  for  Evaluating  the 
Toxicity  of  Household  Substances.  Pp  1-8.  23-55. 
Prepared  for  the  Consumer  Product  Safety 
Conunission.  National  Academy  of  Sciences. 
Washington.  D.C. 


I  and  II.  Proiducts  currently  in 
Categories  III  and  IV  would  not  be 
affected,  since  the  criteria!  for  those 
categories  are  essentially  unchanged. 

Note  also  that  the  term  "corneal 
opacity"  which  is  used  in  the  current 
regulations  would  be  replaced  with  the 
term  "corneal  involvement."  This 
revision  recognizes  that  corneal  opacity 
is  only  one  facet  of  corneal  injury  and 
healing  of  the  injured  tissue. 

In  conjunction  with  the  change  in 
criteria,  EPA  would  incorporate  into  the 
hazard  warnings  for  the  new  categories 
a  description  of  the  actual  degree  of 
severity  of  the  effects  to  be  expected, 
and  so  proposes  to  included  in  Table  4 
of  5  156.52(b)  language  that  reflects  the 
category  terminology  adopted  in  the 
NAS  1138  publication. 

As  a  third  revision,  EPA  is  proposing 
to  revise  inhalation  criteria  to  reflect  the 
test  methods  recommended  in  the 
Registration  Guidelines.  Current 
labeling  categories  provide  for  the 
following  Toxicity  Categories: 
(^.iti'tjorv  I — 1.(:.„,  up  to  0  2  mK'l 
(■.itt('>4orv  II — LC„,  from  0.2  mg/i  through 

2  ms  I 
Clatogorv  III-  I.C.,,  from  2  mg/l  through 

20  m(4'l 
CHtesnrv  IV—  I.C  ,,  srentcrr  2  than  20  mg/l 
Exposure  durations  are  not  specified; 
however,  in  practice  these 
concentrations  have  been  based  on  one- 
hour  exposures  and  the  exposure  levels 
have  been  based  on  a  calculated 
concentration.  The  Registration 
Guidelines  in  Subdivision  F  recommend 
4-hour  exposures  and  actual 
concentration  levels,  for  the  following 
reasons: 

1.  One-hour  exposures  do  not  allow 
time  for  equilibration  of  the  atmospheres 
within  the  chambers,  and  the 
concentrations  within  the  chambers  are 
much  lower  than  indicated  by  the 
nominal  concentration  estimates. 

2.  The  nominal  concentration, 
especially  for  aerosols,  is  not  an 
accurate  measure  of  the  actual  inhalable 
concentration,  and  is  often  off  by  a 
factor  of  10  to  100  (or  higher). 

3.  The  short  1-hour  exposure  does  not 
readily  lend  itself  to  adequate  sampling 
of  the  atmospheres  for  concentrations 
and  particle  sizes.  Moreover,  the  four- 
hour  exposures  are  more  conservative  in 
evaluating  possible  acute  exposures  in 
humans. 

Most  inhalation  exposures  obey 
Haber's  Law,  which  states  that  the 
product  of  the  exposure  time  and  the 
cocentration  is  a  constant.  Therefore  the 
proposal,  in  defining  a  4-hour  exposure 
period  instead  of  the  1-hour  period 
commonly  used  in  the  past,  also  reduces 
the  Toxicity  Category  criteria  by  a 


factor  of  four.  Applicants  who  choose 
test  methods  using  an  exposure  time 
other  than  4  hours  should  be  aware  that 
the  inverse  relationship  of  exposure 
concentration  and  exposure  time  will  be 
maintained  in  applying  the  criteria,  i.e., 
if  testing  is  conducted  for  two  hours,  the 
criteria  for  the  categories  will  be 
doubled. 

The  Agency  is  considering  ways  in 
which  it  might  establish  a  chronic 
effects  labeling  scheme.  EPA 
acknowledges  the  difficulties  inherent  in 
addressing  chronic  effects,  for  which 
quantitative  criteria  are  often  not 
ff.isihlc  or  sflf-tnidcni.  AdHitionHJ 
difficulties  may  arise  in  attempting  to 
translate  those  effects  into  a  practical 
labeling  scheme.  EPA  efforts  are  still  in 
a  formative  stage,  and  the  Agency 
would  like  comment  on  the  feasibility  of 
chronic  effects  labeling,  possible  ways 
of  implementing  a  scheme  within  the 
framework  of  FIFRA,  and  possible 
language  that  could  be  used  to  convery 
accurately  the  nature  and  risks  of 
chronic  effects. 

G.  Statement  of  Practical  Treatment 

Section  156.48  would  require  that  a 
statement  of  practical  treatment  appear 
on  the  labels  of  most  pesticide  products. 
Products  in  Toxicity  Categories  I,  II,  and 
III  by  any  route  of  exposure  would  be 
required  to  bear  information  on 
measures  that  can  or  should  be  taken 
when  excessive  exposure  occurs. 
Separate  information  would  be  required 
for  those  treatments  that  the  average 
person  can  undertake,  and  those  that 
can  be  provided  only  by  tnedical 
personnel  or  physicians.  A  "Note  to 
Physician"  would  be  mandatory  for 
products  in  Toxicity  Category  I.  or 
products  possessing  characteristics  for 
which  specific  medical  treatment  is 
essential  or  singularly  beneficial. 

Practical  treatment  statements  for 
Toxicity  Category  I  routes  of  exposure 
are  currently  required  to  appear  on  the 
front  panel  of  the  label,  preferably 
contained  in  a  blocked  paragraph.  The 
agency  woud  prefer  that  all  practical 
treatment  statements  appear  on  the 
front  panel,  but  since  label  space  may 
not  always  permit  this  ideal  placement, 
practical  treatment  statements  for 
Categories  II  and  III  could  be  placed 
with  the  general  precautionary 
statements  on  a  side  or  back  panel  of 
the  label.  In  this  case,  a  referral 
statement  on  the  front  panel  would  be 
required.  The  heading  "Practical 
Treatment"  or  "First  Aid,"  would  be 
permitted,  but  the  paragraph  could  not 
be  titled  "Antidote"  unless  a  specific 
antidote  is  available.  Typical  and 
currently  recommended  practical 
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treatment  statement8  are  provided  in 
Tables  1  through  5  of  §  156.52. 

H.  Labeling  Requirements  for  Inert 
Ingredients 

FIFRA  authorizes  EPA  to  regulate  all 
ingredients  used  in  pesticide  products, 
including  inert  ingredients  that  are  not 
in  themselves  pesticidally  active.  These 
mclude  solvents,  emulsifiers.  defoaming 
agents,  perfumes  and  fragrances, 
propellants,  diluents  of  all  sorts,  and 
similar  ingredients  whose  presence  in 
the  formulation  is  ancillary  to  its 
pesticidal  function.  The  definition  in 
FIFRA  section  2(m)  of  such  ingredients 
as  "inert"  is  intended  only  to  distinguish 
them  from  those  that  are  pesticidally 
active,  and  in  no  way  signifies  that  they 
are  toxicologically  or  chemically  inert. 
Inert  ingredients  may  or  may  not  be 
hazardous  by  themselves,  or  in 
combination  with  other  ingredients. 

Because  the  identity  of  an  inert 
ingredient  is  protected  from  disclosure 
by  FIFRA  sec.  10(d)(1)(C),  a  prerequisite 
for  labeling  identification  of  such 
ingredients  is  that  the  Agency  make  a 
finding  that  "disclosure  is  necessary  to 
protect  against  an  unreasonable  risk  of 
injury  to  health  or  the  environment." 
EPA  believes  that  this  criterion  is 
clearly  met  when  the  presence  of  an 
inert  ingredient  contributes  significantly 
to  the  overall  acute  hazard  of  the 
product. 

Required  label  statements  would  take 
the  form  of  identification  of  the 
ingredient,  precautionary  statements  to 
address  the  particular  hazard  of  the 
inert  ingredient,  or  more  commonly, 
both.  Table  1  of  §  156.50  lists  specific 
inert  irgredients  and  proposed  label 
requirements  for  products  containing 
them.  The  table  would  be  expanded  to 
include  other  Inert  ingredients  as  the 
need  arises. 

The  Toxic  Substance  Control  Act 
(TSCA)  regulates  chemicals  that  are 
also  used  as  inert  ingredients  in 
pesticide  products.  If  data  development 
is  required  under  TSCA  for  a  chemical 
that  is  »n  inert  ingredient  in  pesticide 
products,  such  data  may  serve  as  the 
basis  for  label  statements  under  FIFRA. 
If  labeling  regulations  are  issued  under 
sec.  6  of  TSCA.  the  Agency  would 
consider  applying  those  requirements  to 
chemicals  used  as  pesticide  inert 
ingredients  to  the  extent  possible  within 
the  framework  and  authority  of  FIFRA. 

/.  Human  HOzard  Precautionary 
Statements 

Section  156.52  proposes  requirements 
for  human  hazard  precautionary 
statements,  and  their  location  and 
format,  if  applicable.  The  section 


consists  primarily  of  a  series  of  tables 
specifying  precautionary  statements 
pertaining  to: 

(1)  Signal  word;  (2)  precautionary 
measures  to  avoid  or  reduce  the 
possibility  of  injury;  and  (3)  instructions 
on  practical  treatment  or  other  remedial 
steps  to  take  if  exposure  occurs. 

The  statements  and  format 
requirements  proposed  in  this  section 
are  largely  unchanged  from  those  in  the 
1975  regulations  in  40  CFR 
162.10(h)(2)(i).  but  have  been  expanded 
and  are  better  organized.  Practical 
treatment  measures  recommended  by 
the  Agency  have  been  added. 

The  statements  are  provided  as  a 
guide,  but  are  those  that  would  be 
commonly  required  for  pesticide 
products  in  the  prescribed  Toxicity 
Categories.  Because  it  is  impossible  to 
prescribe  in  these  Tables  exact 
statements  for  all  combinations  of 
ingredients,  formulation  types,  and  uses, 
the  statements  would  be  considered  the 
minimum  acceptabfe  ones,  and  not 
inclusive  of  all  statements  that  might  be 
required.  The  need  for  additional 
precautionary  statements  or  modified 
ones  would  be  determined  on  a  case-by- 
case  basis. 

A  new  §  156.52(c)  has  been  added  that 
would  require  a  statement  concerning 
respirator  use  for  a  pesticide  that  is 
highly  toxic  or  toxic  (Category  I  or  II)  by 
the  inhalation  route  of  exposure.  The 
respirator  requirement  has  been  applied 
on  a  case-by-case  basis  for  several 
years,  but  without  being  linked  to 
specific  toxicity  criteria.  EPA  now 
believes  that  a  required  statement  is 
necessary  in  this  regard.  To  ensure  that 
respirators  provide  adequate  protection, 
only  respirators  approved  by  the  Mine 
Safety  and  Health  Administration  and 
the  National  Institute  for  Occupational 
Safety  and  Health  for  pesticide  use 
could  be  recommended  on  the  label. 

/.  Environmental  Hazard  Precautionary 
Statements 

Section  156.55  proposes  requirements 
for  environmental  hazard  statements 
(non-target  species  such  as  fish,  aquatic 
invertebrates,  wild  manmials.  birds,  and 
beneficial  insects)  most  of  which  were 
originally  established  in  the  1975 
regulations.  Retaining  the  basic  criteria 
and  toxicity  statements  prescribed  in 
present  40  CFR  162.10(h)(2)(ii),  this 
section  would  prescribe  acute  toxicity     • 
criteria  for  labeling  pertaining  to 
honeybees,  based  on  data  that  would  be 
submitted  in  accordance  with  proposed 
40  CFR  158.155  (Non-target  insect  data 
requirements).  In  addition,  in  the 
intervening  period  since  the  1975 
regulations  were  published,  the 
Agency's  responsibilities  under  the 


Endangered  Species  Act  of  1975  have 
been  carefully  spelled  out  in  regulations 
issued  by  the  Department  of  the  Intenor 
(50  CFR  Part  402).  EPA  has  instituted  a 
process  for  evaluating  hazards  to 
endangered  species  in  consultation  with 
the  Departments  of  the  Interior  and 
Commerce — a  process  that  may  result  in 
labeling  statements  of  a  restrictive 
nature.  Finally,  recent  Agency  labeling 
requirements  have  been  shifted  away 
from  non-specific  label  statements  that 
rely  on  interpretation  by  the  user.  It  is 
increasingly  clear,  both  from  a  legal  and 
an  enforcement  standpoint,  that  label 
statements  must  contain  a  precise 
description  of  parameters  that  define  the 
permitted  use  of  the  product. 

Environmental  hazard  statements  are 
of  three  types:  those  where  explicit 
wording  can  be  prescribed  for  all  or 
most  outdoor  use  products;  those  which 
derive  primarily  from  the  known  toxicity 
of  the  active  ingredient  in  outdoor  use 
products  based  on  testing  that  would  be 
required  by  proposed  40  CFR  158.145 
and  158.155;  and  those  which  are 
dependent  on  an  evaluation  of  the 
product's  hazards,  use  patterns, 
potential  exposure,  and  other  factors. 
These  last  generally  take  the  form  of  use 
restrictions,  and  are  generally 
prescribed  on  a  case-by-case  basis. 
Refer  to  §  156.76,  Restrictions  on  Use. 

The  testing  requirements  of  40  CFR 
Part  158  allow  the  Agency  to  determine 
whether  criteria  for  labeling  statements 
of  toxicity  to  fish,  birds  and  mammals, 
aquatic  invertebrates  and  honeybees  are 
met.  The  1975  regulations  contained  the 
same  criteria  concerning  toxicity  to  fish, 
birds  and  mammals  as  are  proposed 
here.  The  aquatic  invertebrate  criterion 
is  new.  Subdivision  L  of  the  Registration 
Guidelines  describes  recommended  data 
protocols  for  beneficial  insects 
(pollinators,  aquatic  insects,  and 
predators),  the  honeybee  being  of 
primary  concern.  Of  the  beneficial 
insects,  acute  toxicity  data  are  generally 
available  only  for  the  honeybee.  Data 
requirements  for  other  non-target  insects 
are  at  a  formative  stage;  therefore, 
toxicity  categories  and  label  statements 
prescribed  by  this  part  are  limited  to 
honeybees.  As  data  requirements  for 
other  non-target  insects  are  developed, 
additions  and  modifications  to  this  part 
will  be  made  to  accommodate  required 
labeling. 

The  Agency  also  proposes  to  modify 
the  effluent  discharge  statement  for 
products  having  uses  that  result  in 
effluent  discharges  either  directly  into 
surface  waters  of  the  U.S.  or  indirectly 
into  a  sewer  system.  Examples  of  such 
products  are  those  for  formulating  use, 
industrial  treatment,  cooling  towers. 
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pulp  and  paper  mills,  and  leather 
tanning  operations.  Point  source 
discharges  (such  as  from  a  single  site) 
are  generally  governed  by  the  issuance 
of  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  that 
may  regulate  the  level  or  type  of 
pollutants  allowed  to  be  discharged. 
Sewage  treatment  facilities  that 
discharge  are  also  required  to  have 
NPDES  permits. 

Since  1977  the  Agency  has  required  a 
statement  prohibiting  discharge  into  U.S. 
surface  waters  except  in  accordance 
with  an  NPDES  permit.  This  language 
was  used  in  the  belief  that  pesticides 
contained  in  such  discharges  would  be 
considered  in  setting  the  standards  for 
each  individual  permit,  or  that  in  the 
absence  of  specific  language  in  the 
permit,  no  discharge  was  permitted.  This 
is  apparently  not  so.  A  common 
misunderstanding  of  the  IsTPDES  system 
is  that  substances  not  mentioned  in 
permits  are  not  permitted  to  be 
discharged.  In  fact,  the  opposite  is  true; 
If  a  substance  is  not  specifically 
mentioned  in  the  NPDES  permit,  it  may 
be  discharged  without  limitation. 
Therefore  the  1977  language  would  in 
most  cases  result  in  no  control  over  the 
discharge  of  any  particular  pesticide. 

The  proposed  language  would  not 
require  that  an  NPDES  permit  set 
quantitative  limits  on  the  amount  or 
concentration  of  pesticide  that  could  be 
discharged  in  an  effluent.  Other  general 
controls,  such  as  good  management 
practices,  may  be  sufficient.  Therefore, 
the  label  statement  merely  requires  \ha\ 
the  pesticide  be  "identified  and 
addressed"  in  the  NPDES  permit. 

Facilities  that  discharge  pesticide- 
containing  effluent  to  a  sewer  system 
are  not  required  to  obtain  NPDES 
permits  (the  sewer  system  authority 
must  obtain  the  permit).  Therefore  the 
label  statement  that  applies  to  direct 
discharge  operations  is  not  appropriate 
for  these  indirect  dischargers. 
Nonetheless,  pesticides  from  industrial 
sources  can  seriously  disrupt  the 
operation  of  biolagical  wastewater 
treatment  plants  by  inhibiting  biological 
activity  or  creating  sludge 
contamination  problems.  If  passed 
through  the  sewer  system  into  a 
receiving  stream  or  river,  the  pesticide 
may  have  effects  on  aquatic  organisms. 
The  Agency  has  increasingly  become 
aware  of  problems  from  indirect 
discharge  facilities,  and  proposes  a  label 
statement  that  would  require  pesticide 
users  to  notify  their  receiving  sewer 
system  authority  prior  to  discharging. 
The  form  and  consequence  of  this 
notification  would  not  be  prescribed  by 
a  label  statement,  but  notification  would 


allow  the  municipal  system  to  be 
knowledgeable  about  the  pesticides  that 
are  received  by  their  facilities. 

K.  Flammability  Statements 

Existing  regulations  in  40  CFR 
162.10(h)(2)(iii)  require  the  term 
"flammable"  for  any  product  whose 
flash  point,  as  determined  by  testing 
conducted  in  accordance  with  40  CFR 
Part  158,  falls  between  20*F  and  BO'F.  In 
order  to  be  consistent  with  regulations 
issued  under  the  Hazardous  Materials 
Transportation  Act,  and  with  proposed 
regulations  under  the  Federal 
Hazardous  Substances  Act,  the  upper 
limit  would  be  extended  from  80°F  to 
100°F.  Products  whose  flash  points  fall 
at  or  below  20°F  (extremely  flammable) 
and  those  above  lOO'F  would  not  be 
affected  by  this  change.  A  product  with 
flash  point  between  80°F  and  lOOT 
would,  under  this  proposal,  bear 
labeling  of  greater  stringency  than 
before.  Tables  1  and  2  of  §  156.58  reflect 
this  change. 

At  the  same  time,  EPA  is  proposing  to 
permit  a  declaration  of  non-flammability 
on  labels  under  specified  circumstances. 
Claims  for  non-flammability  have  in  the 
past  been  considered  implied  safety 
claims  and  therefore  misleading 
statements.  In  some  use  situations,  the 
knowledge  that  a  product  is 
nonflammable  is  not  only  beneficial  but 
essential  in  the  use  and  handling  of  the 
product.  Examples  of  such  use  situations 
are  in  and  around  electrical  machinery, 
around  power  lines  and  in  hospital 
operating  rooms.  Provided  that  the 
factual  statement  is  not  applied  to 
products  that  have  no  reasonable 
expectation  of  flammability  under  any 
circumstances,  such  as  water-based 
products,  and  provided  that  the 
statement  is  not  emphasized  in  a 
manner  that  implies  safety,  a  product 
meeting  the  standards  set  out  in  this 
section  could  be  labeled  as  "non- 
flammable." The  Agency  would  reserve 
the  right  to  determine  whether  the  claim 
is  reasonable,  after  review  of  the 
composition  and  uses  of  the  product, 
and  the  data  submitted  to  support  the 
claim. 

L.  Classification  Statements 

Section  3(d)  of  FIFRA  requires  that 
each  pesticide  product  be  classified  for 
restricted  use  or  general  use.  The  1975 
regulations  require  that  a  statement  of 
classification  appear  on  the  label.  The 
Agency  now  believes  that  the  phrase 
'general  use"  is  potentially  misleading  if 
a  user  infers  from  the  statement  that  the 
product  may  be  used  for  "general" 
purposes  not  hsted  on  the  label.  The 
Agency  believes  that  the  intent  of  the 
statute  to  distinguish  between  products 


whose  uses  are  restricted  and  those 
products  whose  uses  are  not  restricted 
can  be  effected  by  labeling  of  those  that 
are  restricted.  Section^56.62  proposes 
that  products  classified  for  restricted 
use  bear  a  statement  to  that  effect; 
products  classified  for  general  use 
would  not  be  permitted  to  bear  a 
statement  of  classification.  The  few 
products  that  may  have  been  classified 
by  the  Agency  for  general  use  would  be 
granted  ample  time  to  make  the  change, 
and  use  up  old  stocks  of  labels  bearing 
the  general  use  classification  statement. 

Further,  the  Agency  proposes  to 
modify  the  restricted  use  statement,  by 
changing  the  text  to  read,  "For  retail 
sale  to  and  use  only  by  a  Certified 
Application  for  uses  authorized  by  his 
certification,  or  by  persons  under  his 
direct  supervision." 

In  the  context  of  restriction  of 
pesticide  use,  the  Agency  is  considering 
establishing,  probably  under  the 
authority  of  section  3(d)(l)(C)(ii),  a 
series  of  defined  user  categories,  such  as 
pest  control  operator,  arborist,  and  the 
like,  that  could  be  used  by  either  the 
Agency  or  the  registrant  to  restrict  the 
use  of  a  product  when  desired  or 
deemed  necessary.  Unlike  the  certified 
applicator  program  currently  in  use 
under  FIFRA  sec.  3(d)(l)(C)(i),  the  use  of 
these  categories  on  labels  would  not 
necessarily  result  from  any  toxicity 
considerations,  but  might  encompass 
considerations  such  as  product 
performance,  specialized  equipment 
needs,  or  particular  expertise. 

Designations  of  this  nature  have  been 
u.sed  on  labels,  both  with  and  without 
Agency  sanction,  for  a  number  of  years. 
Before  the  inception  of  the  certified 
applicator  program,  the  Agency  itself 
imposed  such  restrictions  on  products 
having  toxicity  characteristics  that 
made  their  availability  to  the  general 
public  unacceptable.  Since  1975,  the 
Agency  has  generally  used  the  certified 
applicator  program  when  it  wished  to 
restrict  a  product's  use,  because  of  its 
clear  authority  to  regulate  and  enforce 
certified  applicator  restrictions. 
However,  the  Agency  has  continued  to 
accept  voluntary  registrant  restrictions, 
adhering  to  the  logic  that  the  registrant 
must  have  good  reason  for  desiring  to 
limit  the  sale  and  distribution  of  his 
product,  and  recognizing  that  such 
restrictions  also  reduce  exposure 
potential  and  environmental  effects.  The 
problem  that  arises  with  such  voluntary 
restrictions  is  that  the  States,  who  have 
primary  authority  for  enforcement  of 
misuse  under  FIFRA  sec.  12(a)(2)(G). 
cannot  always  discern  from  the  label 
statements  who  the  intended  users  of 
the  product  are.  The  States  have  also 
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relied  heavily  on  the  certified  applicator 
program,  and  have  defined  categories  of 
certified  applicator,  but  have  not 
generally  defined  categories  of  users 
who  are  not  certified  applicators. 
Designation  of  additional  categories  of 
users  could  be  used  to  bridge  the  gap 
between  products  which  are  available 
for  use  by  anyone,  and  those  that  must 
be  restricted  because  of  toxicity 
considerations  to  certified  applicators. 
The  Agency  will  be  working  with  the 
States  through  the  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  to  develop  candidate  user 
categories  that  could  be  adopted  by  the 
Agency  and  the  States.  Meanwhile,  the 
Agency  would  like  comment  on  this 
subject,  particularly  as  to  potential  user 
categories,  and  criteria  for  defining  such 
user  categories. 

M.  Reentry.  Restrictions 

The  1975  regulations  in 
§  162.10(i){2)(viii)  specify  that  each 
pesticide  product  must  bear  a  reentry 
interval  statement  that  meets  the 
requirements  of  40  CFR  Part  170.  Worker 
Protection  Standards  for  Agricultural 
Pesticides,  which  provides  standards  for 
farm  worker  protection  and  notification. 
Briefly.  Part  170:  (1)  Prohibits 
application  of  pesticides  when 
unprotected  persons  are  in  the  treatment 
area;  (2)  prohibits  an  owner  or  lessee 
from  permitting  reentry  into  treated 
fields  by  unprotected  workers  until 
exposure  to  the  pesticides  has  been 
generally  reduced  by  drj'ing  of  sprays  or 
settling  of  dusts;  (3)  establishes  minimal 
time  intervals  for  12  specific  chemicals, 
during  which  no  reeentry  is  permitted 
without  protective  clothing;  (4)  provides 
that  more  stringent  reentry  restrictions 
may  be  established  by  States;  (5) 
provides  that  more  stringent  reentry 
requirements  contained  on  an  individual 
pesticide  label  shall  take  precedence; 
and  (6)  requires  oral  or  written  warning 
to  workers.  EPA  has  developed  data 
requirements  upon  which  to  base 
accurate  and  realistic  reentry  interval 
statements.  Subdivision  K  of  the 
Registration  Guidelines  addresses  the 
factors  involved  in  assessing  exposure 
to  workers  after  application  of  a 
pesticide,  the  types  of  data  needed  to 
make  the  assessment,  and  approaches 
for  estimating  appropriate  reentry 
intervals  based  on  data. 

EPA  is  proposing  in  this  part  to 
continue  in  effect  the  1975  labeling 
requirements  based  on  Part  170. 
Because,  however,  the  1975  regulations 
did  not  specify  the  form  or  wording  of 
label  statements  that  met  the 
requirements  of  Part  170.  it  has  been 
difficult  for  registrants  to  comply  with 
the  1975  regulations.  Section  156.67 


proposes  statements  for  all  products 
intended  for  outdoor  agricultural  use 
using  hand  labor. 

The  statements  being  proposed  are 
consistent  with  those  required  by  PR 
Notice  83-2,  issued  March  29, 1983. 
Products  would  have  to  be  labeled  with 
statements  concerning  exposure  of 
persons  in  treated  areas,  reentry 
intervals  if  established  by  Part  170  or 
the  Agency,  warnings  to  workers,  and.  if 
products  are  in  Toxicity  Category  1  or  II. 
certain  statements  in  Spanish  for  the 
benefit  of  field  workers  who  are  not 
literate  in  English.  The  Agency  would 
like  comment  on  whether  Spanish 
language  requirements  should  be 
expanded  to  include  products  in 
Toxicity  Categories  III  and  IV. 

EPA  believes  that  oral  warnings  or 
posting  of  agricultural  fields  and  outdoor 
areas,  and  placarding  of  structures  and 
vehicles,  are  a  necessary  adjunct  to 
labeling  to  ensure  that  persons  who  do 
not  have  access  to  the  labef  information 
are  at  least  made  aware  of  the 
application  of  and  potential  exposure  to 
the  pesticide.  Section  156.67(a)(7)  would 
provide  that  the  label  require  oral  or 
written  warnings  or  posting  and  would 
prescribe  the  content  of  any  posting 
statement. 

Part  170  is  targeted  specifically  to 
"farm  workers  performing  hand  labor 
operations  in  fields  after  ground  *  *  *  . 
aerial,  or  other  types  of  application  of 
pesticides."  However,  EPA  does  not 
believe  that  reentry  hazards  should  be 
perceived  only  as  an  agriculturally 
oriented  problem.  Adequate  protection 
should  be  offered  to  all  workers 
regardless  of  use  situation.  Fumigation 
in  enclosed  spaces,  in  particular,  has  the 
potential  for  serious  harm  if  entry  is 
gained  into  the  treatment  area  without 
proper  precautions.  Accordingly,  40  CFR 
Part  158  requires  exposure  data  for 
certain  indoor  fumigant  uses,  and 
§  156.67  correspondingly  would  require 
label  statements  pertaining  to  entry  into 
fumigated  areas  such  as  structures  and 
vehicles. 

EPA  is  currently  reevaluating  its  Part 
170  rules,  and  intends  to  propose  new 
standards  for  farmworker  protection  in 
the  future.  To  the  extent  that  the  new 
standards  would  require  modifications 
to  the  labeling  requirements  of  §  156.67, 
EPA  would  revise  this  rule. 

Reentry  restrictions  provided  by  Part 
170  are  not  appropriate  to  indoor 
fumigant  applications.  Therefore,  the 
label  statements  contemplated  by  Part 
170  would  not  be  required  by  this 
section.  Other  more  appropriate 
statements  are  included  in  §  156.67(b). 


N.  Disposal  Statements 

In  40  CFR  Part  165,  Subpart  C, 
Recommended  Procedures  for  the 
Disposal  and  Storage  of  Pesticides  and 
Pesticide  Containers,  issued  in  1975, 
EPA  described  recommended  storage 
and  disposal  practices  for  pesticides  and 
their  containers.  Since  1975.  EPA  has 
required  on  labels  a  series  of  disposal 
statements  consistent  with  the 
prohibitions  and  recommended 
practices  of  that  subpart.  Data 
requirements  to  enable  the  Agericy  to 
define  acceptable  disposal  methods  for 
individual  pesticides  will  injhe  future 
be  proposed  for  inclusion  in  Part  158. 

Since  the  issuance  of  Part  165 
recommended  procedures,  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
has  been  enacted,  and  a  series  of 
implementing  regulations  promulgated 
under  its  authority.  Pesticide  and 
container  disposal  may  be  regulated 
under  both  FIFRA  and  RCRA.  The  1975 
regulations  require  that  acceptable 
disposal  practices  be  stipulated  on  the 
pesticide  label.  A  user  who  fails  to 
follow  label  disposal  instructions  has 
misused  the  pesticide  in  violation  of 
FIFRA  sec.  12(a)(2)(G). 

The  labeling  requirements  proposed  in 
this  section  are  designed  to  be  as 
consistent  with  RCRA  as  is  possible 
under  the  FIFRA  regulatory  scheme. 
Because  FIFRA  requires  that  the  Agency 
make  determinations  of  health  and 
safety  on  an  individual  product  basis. 
EPA  proposes  to  apply  certain  of  the 
hazardous  waste  criteria  based  on 
pesticide  formulation  characteristics 
rather  than  generic  or  sole  active 
ingredient  characteristics  used  under 
RCRA  rules.  (The  reference  to  "active 
ingredient"  in  RCRA  regulations  does 
not  conform  to  that  under  FIFRA. 
"Active  ingredient"  under  FIFRA  refers 
to  a  pesticidally  active  ingredient, 
whereas  under  RCRA,  "sole  active 
ingredient"  refers  simply  to  the  principal 
component  of  the  product — as  if  the 
product  were  generically  composed  only 
of  that  ingredient.) 

Briefly,  the  Agency  would  apply  the 
toxicity  criteria  of  40  CFR  261.11(a)(2) 
for  listing  acutely  hazardous  ingredient.* 
on  the  RCRA  "E"  list  to  pesticide 
formulations  as  proposed  for 
registration.  Similarly,  the  Agency 
would  apply  the  criteria  in  40  CFR  261.21 
through  261.23  for  flammability, 
corrosivity.  and  reactivity  to  pesticide 
formulations  as  proposed  for 
registration.  On  the  other  hand,  EPA 
would  use  the  "F"  list  (40  CFR  261.33(f)) 
generically  as  the  basis  for  labeling  a 
pesticide  formulation  as  a  toxic  waste. 
A  product  would  be  labeled  as  a  toxic 
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wasteif  it  contained  any  of  the 
ingredients  on  the  F  list  in  any 
concentration.  Similarly,  the  Agency 
would  consider  the  14  chemicals  listed 
in  40  CFR  261.24  because  of  extraction 
procedure  (EP)  toxicity  (a  test  for 
potential  leachability  under  landfill 
conditions)  on  a  generic  basis. 

The  Agency  believes  that  a  product- 
specific  approach  is  not  only  feasible 
but  preferable  under  FIFRA.  The  Act 
requires  that  the  Agency  evaluate  and 
register  pesticide  formulations,  most  of 
which  are  mixtures  of  ingredients  that 
currently  are  regulated  under  RCRA 
only  as  generic  or  sole  active 
ingredients.  In  order  to  evaluate  the 
product  for  registration,  the  Agency 
requires  the  submission  of  considerable 
data  on  the  toxicological  and  physical 
characteristics  of  the  pesticide 
formulation,  and  on  each  separate 
active  ingredient  in  the  formulation  (or 
the  technical  product  from  which  it  is 
derived),  but  not  generally  for 
ingredients  that  are  pesticidally  inert. 
With  specific  formulation  data  in  hand, 
the  Agency  is  in  a  position  to  judge  a 
pesticide  formulation  as  a  whole  against 
hazardous  waste  criteria.  Thus  in  many 
cases  an  accurate  determination  can  be 
made  that  the  product  as  distributed  and 
sold  commercially  (a  "commercial 
chemical  product"  in  RCRA  parlance) 
would  or  would  not  be  a  hazardous 
waste  if  disposed  of. 

First  the  Agency  proposes  that 
products  that  meet  the  listing  criteria  of 
S  261.11(a)(2)  be  labeled  as  "acutely 
hazardous  wastes."  Under  RCRA.  the 
criteria  of  that  section  are  used  as  the 
basis  for  the  "E"  list  of  commercial 
products  that  are  acutely  hazardous  if 
they  contain  the  listed  ingredient  as  a 
sole  active  ingredient  A  pesticide 
formulation  that  contains  a  relatively 
small  amount  of  a  single  E-hsted 
ingredient  (a  "sole  active  ingredient"), 
and  yet  as  a  formulation  does  not  meet 
the  acute  toxicity  criteria,  could 
nonetheless,  under  RCRA  regulations. 
be  considered  an  "acute  hazardous 
waste,"  subject  to  all  the  disposal 
requirements  applied  to  acute  hazardous 
wastes.  The  Agency  believes  that  a 
strict  interpretation  of  the  RCRA  E  list 
without  consideration  of  the 
concertation  limits  of  the  hsted 
hazardous  ingredient  in  a  diluted 
formulation  mixture,  results  in 
inaccurate  characterization  of  many 
commercial  pesticide  products  as  acute 
hazardous  wastes.  The  consequence  is 
that  unwarranted  disposal  burdens  are 
imposed  on  pesticide  users. 

On  the  other  hand,  EPA  believes  that 
there  may  be  pesticide  formulations  that 
would  meet  the  acute  toxicity  listing 


criteria,  but  which,  because  the  active 
ingredients  are  either  not  E-listed  or  are 
present  in  mixtures  that  do  not  meet  the 
definition  of  "sole  active  ingredient,"  are 
not  regulated  under  RCRA.  This  could 
create  potential  risks  by  disposal  in  a 
non-approved  manner.  This  proposal 
would  remedy  this  situation,  since  all 
pesticide  products  would  be  evaluated 
against  the  acute  toxicity  criteria, 
regardless  of  whether  they  contained  an 
E-listed  ingredient  or  were  a  component 
of  a  mixture.  In  summary,  EPA  believes 
that  designation  of  pesticides  as  acute 
hazardous  wastes  will  be  more 
accurately,  consistently,  and 
comprehensively  administered  if 
toxicity  criteria  are  directed  at  all 
pesticides  formulations  as  proposed  for 
registration  an4  not  just  at  the 
formulations  containing  E-listed 
ingredients  as  sole  active  ingredients. 

The  Office  of  Solid  Waste  and 
Emergency  Response  is  developing  a 
proposal  that  would  address  mixtures  as 
acute  hazardous  wastes  under  RCRA. 
(Mixtures  are  not  currently  regulated  as 
hazardous  wastes  under  RCRA.) 
Because  acute  toxicity  data  on  mixtures 
are  rarely  available  (pesticide  mixtures 
are  the  exception),  the  proposal  would 
base  the  E-list  determination  upon  LDsu 
values  extrapolated  from  those  of  the 
components  of  the  mixture. 

Second,  under  RCRA,  hazards  other 
than  acute  toxicity  are  addressed  by 
applying  a  number  of  factors  specified 
in  40  CFR  261.11(a)(3)  to  a  group  of 
chemicals  known  or  believed  to  pose 
hazards.  (Appendix  VIII  of  40  CFR  Part 
161).  Those  chemicals  which  are 
distributed  and  sold  as  commercial 
products  are  placed  on  the  RCRA  "F" 
list  (40  CFR  261.33(0).  The  Agency 
believes  that  when  addressing  chronic 
effects  where  quantitative  hazard  hmits 
are  either  not  feasible  or  not 
scientifically  tenable,  the  Agency  should 
evaluate  products  on  a  generic  basis.  In 
some  cases,  such  as  carcinogenicity,  the 
Agency's  position  is  that  there  is  no 
lower  concentration  limit  below  which 
an  ingredient  does  not  pose  the  hazard. 
Thus  any  amount  of  a  carcinogen  in  a 
product  would  be  sufficient  to  warrant 
designation  as  a  toxic  waste.  This 
proposal  would  designate  any  product 
that  contains  an  F-listed  chemical  in  any 
amount  as  a  "toxic  waste"  on  the  basis 
of  that  ingredient 

Finally,  any  product  (not  limited  to 
generic  or  single  active  ingredients)  may 
be  a  hazardous  waste  under  RCRA  if  it 
meets  certain  physical/chemical  hazard 
chnracteristic8  defined  in  Subpart  C  of 
40  CFR  Part  261  (flammability. 
corrosivity,  reactivity  and  Extraction 
Procedures  (EP)  toxicity).  Pesticide 


regulations  in  40  CFR  Part  158  require 
the  submission  of  data  on  product 
flammability,  corrosivity,  and.  if 
applicable,  reactivity.  These  criteria 
would  be  applied  to  the  pesticide 
formulation  as  the  basis  for  a 
"hazardous  waste"  labeling  statement 

Data  are  not  required  by  Part  15S  for 
the  EP  toxicity  test  in  40  CFR  261.24 
(although  a  test  for  leaching  potential  is 
required),  so  the  Agency  cannot 
evaluate  individual  pesticide 
formulations  at  the  time  of  registration 
to  determine  whether  they  meet  the  EP 
toxicity  test.  Nor  would  the  EP  toxicity 
test  be  applicable  to  a  pesticide 
formulation,  since  it  was  intended  to 
identify  toxic  constituents  (i.e..  single 
active  ingredients)  of  concern.  EPA 
would,  therefore,  adopt  the  same  generic 
approach  as  it  would  for  F-listed 
chemicals,  except  that  products 
containing  the  §  261.24  ingredient  would 
be  identified  on  the  label  as  "hazardous 
wastes." 

Products  would  be  identified  on  the 
label  as  "acutely  hazardous,"  "toxic."  or 
"hazardous"  wastes,  in  that  order  of 
precedence.  Thus,  a  product  that  meets 
the  criteria  for  more  than  one  labeling 
designation  would  be  labeled  with  the 
designation  of  highest  concern.  A 
product  that  as  a  formulation,  met  the 
criteria  for  "acute  hazardous" 
identification,  would  be  labeled  as  such, 
regardless  of  the  presence  of  any  F- 
lisfed  or  5  261.24  ingredient.  A  product 
containing  a  pesticide  that  was  both  F- 
listed  and  in  §  261.24.  (as  is  the  case 
with  three  pesticides)  would  be  labeled 
as  a  "toxic  waste"  rather  than  a 
"hazardous  waste."  Products  containing 
pesticides  which  met  neither  the  criteria 
for  "acutely  hazardous"  designation  nor 
that  for  "toxic"  designation,  would  be 
designated  as  "hazardous"  wastes  if 
they  met  the  fiammability.  corrosivity, 
or  reactivity  criteria  (as  a  formulation) 
or  contained  any  amount  of  a  §  261.24 
ingredient.  Although  this  last  would 
categorize  some  products  as  hazardous 
wastes  that  might  not  meet  the  EP 
toxicity  test  criteria,  applicants  would 
be  free  to  conduct  the  EP  toxicity  test  to 
demonstrate  that  fact,  which  could  serve 
as  the  basis  for  modification  of  the 
disposal  statement. 

In  summary,  §  156.70(c)  lists  criteria 
which,  if  met.  would  cause  a  pesticide 
product  to  bear  statements  alerting  the 
user  to  the  hazardous  nature  of  any 
wastes,  and  requiring  disposal  in 
accordance  with  State  or  Federal 
requirements  for  such  products.  The 
criteria  are: 

1.  The  product  is  in  certain  Toxicity 
Categories  defined  in  §  156.42.  This 
criterion  incorporates  the  listing  criteria 
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for  the  E  list  of  acutely  hazardous 
wastes  of  {  261.n(a)(2).  including  acute 
oral  and  dermal  toxicity  corresponding 
to  Toxicity  Category  I,  and  acute 
inhalation  toxicity  criteria 
corresponding  to  Toxicity  Categories  I 
and  II.  In  addition,  §  261.11(a)(2)  states 
that  if  a  product  is  "*  *  *  capable  of 
causing  or  significantly  contributing  to 
an  increase  in  serious  irreversible,  or 
incapacitating  reversible,  illness,"  it 
may  be  listed  On  the  E  list.  The  Agency 
believes  that  pesticides  that  are 
corrosive  to  eye  or  skin  or  cause  severe 
eye  irritation  for  more  than  21  days 
(Toxicity  Category  I)  clearly  meet  this 
latter  criterion,  and  has  proposed  to 
include  such  products  in  this  section. 

2.  The  product  contains  any  substance 
listed  in  40  CFR  261.33(f)  (the  F  list).  The 
F  list  contains  substances  that  are 
considered  hazprdous,  but  do  not  meet 
the  acute  toxicity  criteria  of  the  E-list. 
Hazards  addressed  on  the  F-list  include 
lesser  acute  hazards,  chronic  hazards 
such  as  carcinogenicity,  mutagenicity 
and  teratogenicity,  and  physical/ 
chemical  hazards  such  as  ignitability, 
reactivity  or  corrosivity. 

3.  The  product  exhibits  the 
characteristic  of  flammability, 
corrosivity.  reactivity,  or  contains  a 
pesticide  listed  in  40  CFR  261.24.  These 
characteristics  are  indicators  of 
physically  or  chemically  hazardous 
properties  that  would  render  a  product  a 
hazardous  waste. 

The  disposal  statements  prescribed  by 
Table  1  of  §  156.70  w^ould  not  instruct 
the  user  exactly  how  to  dispose  of  his 
waste  pesticide  product,  other  than  by 
legal  use  in  accordance  with  the  label 
instructions.  Legal  disposal  of  a 
hazardous  waste  under  RCRA  depends 
not  only  on  product  composition  and 
characteristics,  but  also  on  user  identity 
and  quantity  of  pesticide  waste 
generated.  Label  statements  that 
address  these  factors  for  a  single 
product  cannot  be  easily  devised.  The 
label  statements,  therefore,  refer  the 
user  to  his  EPA  Regional  Office  or  State 
Environmental  Control  Agency  for 
information  on  proper  and  legal 
disposal. 

Distinguishing  between  hazardous 
waste  and  non-hazardous  waste  is 
necessary  only  for  pesticide  disposal, 
For  pesticide  containers,  which  may 
also  be  classified  as  hazardous  wastes 
under  RCRA.  the  label  statements  in 
Table  2  of  §  156.70  would  dbviate  the 
need  for  RCRA  hazardous  waste 
disposal  procedures.  If  label  statements 
for  container  disposal  are  followed,  the 
container  could  be  disposed  ef  by 
normal  procedures  under  Subtitle  D  of 
RCR.A  (at  the  use  site  or  in  regular  solid 


waste  facilities  such  as  landfills,  for 
example). 

The  Agency  recognizes  that  a  single 
set  of  statements,  regardless  of 
flexibility,  cannot  address  the 
multiplicity  of  containers  and  pesticide 
types  currently  registered.  Moreover, 
disposal  practices  are  often  further 
regulated  at  the  State  or  local  level. 
Section  156.70(e)  therefore  would  permit 
registrants  to  propose  alternative 
statements,  consistent  with  RCRA,  that 
express  the  available  disposal  options 
with  greater  definition.  Moreover,  as  the 
Agency  receives  and  evaluates  data 
leading  to  specific  disposal  methods  for 
pesticides,  the  labels  of  such  products 
would  be  required  to  be  modified  to 
provide  more  exact  information  on 
acceptable  methods  of  disposal. 

O.  Specific  Use  Directions  and 
Restrictions 

Section  156.72  would  establish  the 
types  of  information  required  in  the  use 
directions  of  any  product.  Section  156.76 
would  set  out  use  restrictions  that  might 
be  imposed.  Neither  is  intended  to 
describe  detailed  requirements 
applicable  to  specific  types  of  products. 
Guidance  on  use  directions  specific  to 
product  type  may  be  found  in 
Subdivisions  101  through  106  of  the 
Registration  Guidelines.  The  only 
exception  is  that  antimicrobial  products 
of  public  health  significance  would  be 
required  to  be  labeled  according  to 
efficacy  performance  standards  in 
Subpart  P  of  this  Part. 

For  the  most  part,  $$  156.72  and  156,76 
proposed  labeling  requirements  that 
incorporate  requirements  imposed  in  the 
past  only  on  a  case-by-case  basis. 
However,  several  points  in  this  section 
are  noteworthy: 

1.  Labels  would  be  required  to  express 
clearly  the  sites  of  use  intended  by  the 
registrant.  Specific  data  requirements 
for  exposure  to  various  segments  of  the 
user  and  non-target  populations  are  still 
in  development.  In  the  absence  of 
exposure  data.  EPA  may  need  to  use  the 
label  descriptions  of  the  intended  sites 
of  use  to  identify  and  assess  the 
possible  exposure  patems  to  be 
expected. 

2.  Products  intended  for  aerial,  mist 
blower,  or  ground  hydraulic  application 
would,  when  data  demonstrate 
significant  determental  effects,  be 
required  to  bear  instructions  on  methods 
of  reducing  pesticide  spray  drifts.  This 
requirement  necessarily  would  be 
imposed  on  a  case-by-case  basis, 
dependent  upon  the  toxicity  of  the 
product  to  man  and  non-target  species. 
its  phytoloxicify.  its  proposed  use 
patterns,  and  application  technique. 


The  Agency  would  like  comment  on 
the  possibility  of  requiring 
"downstream"  labeling  of  consumer 
products  treated  with  pesticides.  The 
Agency  believes  that  treated  substances 
or  articles  have  repeated  or  regular 
human  contact  should  bear  statements 
of  the  potential  hazard  of  the  product. 
The  Agency  could  accomplish  this  under 
FIFRA  by  requiring  that  a  pesticide 
product  designed  to  be  incorporated  in  a 
substance  or  article  must  be  labeled 
with  a  statement  requiring  the 
subsequent  user  (the  manufacturer  of 
the  treated  material)  to  label  the 
consumer  product  with  a  statement  that 
the  material  had  been  treated  with  the 
pesticide.  The  downstream 
manufacturer  would  be  in  violation  of 
the  misuse  provisions  of  FIFRA  if  he 
failed  to  label  the  materials  as  specified 
on  the  labeling.  EPA  contemplates  that 
this  requirement  might  be  imposed  for 
products  intended  for  incorporation  info 
materials  such  as  fabrics  and  textile 
goods  intended  for  human  clothing 
(diapers  and  socks  for  example),  wood 
articles  having  substantial  human 
contact  (toilet  seats),  indoor  paints, 
mattresses  and  rugs.  EPA  notes  that 
OSHA  regulations  require  downstream 
labeling  of  chemicals  used  in  the 
workplace,  and  views  the  labeling  of 
pesticide- treated  consumer  materials  as 
an  analogous  regulatory  situation. 
Comments  are  welcomed,  together  with 
suggestions  as  to  how  best  to  delineate, 
both  in  regulation  and  on  the  label,  the 
universe  of  consumer  products  for  which 
labeling  statements  would  be 
appropriate. 

P.  Labeling  of  Products  Not  Required  to 
be  Registered 

FIFRA  authorizes  the  Agency  to 
regulate  the  labeling  of  all  pesticides 
and  pesticidal  devices.  The  misbranding 
provisions  of  FIFRA  sec.  2(q)  do  not 
distinguish  a  registered  product  from  an 
unregistered  product  in  applying  the 
misbranding  criteria. 

The  Agency  has  not  chosen  previously 
to  promulgate  specific  regulations 
interpreting  the  misbranding  provisions 
of  FIFRA  as  they  apply  to  unregistered 
pesticides.  Subpart  F  would  describe 
affirmative  requirements  that  will 
ensure  that  products  not  required  to  be 
registered  nonetheless  maintain  labeling 
standards  comparable  to  those  for 
registered  products.  The  Agency 
believes  that  setting  out  affirmative 
requirements  would  be  beneficial  for 
producers  of  such  products,  who  would 
then  be  able  to  ascertain  whether  they 
were  in  compliance  with  the 
misbranding  provisions  of  the  Act. 
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The  affirmative  requirements  of  these 
sections  are  derived  from  §§  162.5  and 
162.15  of  the  1975  regulations,  which 
delineated  the  misbranding  provisions 
of  FIFRA  applicable  to  non-registered 
products  of  various  types,  and  from 
previous  Agency  interpretations  and 
policy  statements. 

Q.  Efficacy  Performance  Standards 

Subpart  P  (§§  156.300  through  156.380). 
Labeling  of  Antimicrobial  Products, 
proposes  labeling  requirements  for 
certain  antimicrobial  products.  The 
efficacy  performance  standards  upon 
which  the  proposed  statements  are 
based  are  derived  from  the  testing 
requirements  of  proposed  40  CFR  Part 
158.  Antimicrobial  products  are 
identified  on  the  label  as  sterilizers, 
disinfectants,  sanitizers.  or 
bacteriostats.  depending  on  their  level  of 
antimicrobial  activity.  A  product  that 
does  not  meet  the  performance  standard 
of  Subpart  P  for  a  particular  level  of 
activity  (sterilizer,  disinfectant,  or 
sanitizer)  could  not  be  identified  as  such 
on  the  label.  This  would  not  preclude  its 
being  labeled  for  any  lesser  degree  of 
activity  if  it  met  the  performance 
standard  for  that  lesser  activity  level. 

Section  156.305(b).  Limited  efficacy 
claims,  has  been  changed  to  reflect  new 
policy.  In  the  past  the  products  which 
were  considered  within  this  section 
were  usually  effective  against  a  group  of 
organisms  such  as  gram  negative 
organisms.  The  Agency  has  concluded 
that  a  claim  based  on  killing  gram 
negative  organisms  only  is  meaningless 
to  the  user  since  he  is  not  able  to 
determine  what  spectrum  of  organisms 
are  in  fact  present  on  objects  to  be 
disinfected.  The  Agency  therefore 
proposes  to  allow  such  limited  claims 
only  if  the  user  clearly  can  discern  from 
the  label  the  organism  he  wants  to 
control  and  the  label  can  provide 
directions  on  where  and  how  to  control 
that  particular  pathogenic  organism 
without  being  misleading. 

in.  Implementation 

After  promulgation,  this  revised  rule 
would  be  implemented  for  existing 
products  primarily  through  the 
reregistration  program  mandated  by 
HFRA  sec.  3(g).  EPA  would  apply  the 
rules  to  products  as  they  are  required  to 
be  reregistered  over  a  period  of  several 
years.  This  gradual  implementation  will 
allow  ample  time  for  registrants 
(including  those  whose  products  are 
registered  by  States  under  FIFRA  sec. 
24(c))  to  make  required  label  revisions 
without  unduly  burdening  individual 
registrants,  or  disrupting  the  supply  of 
pesticides. 


Additionally,  the  Agency  may 
selectively  implement  certain  provisions 
of  this  rule  through  its  Label 
Improvement  Program.  This  program, 
instituted  on  June  5. 1980  (45  FR  37884). 
is  a  mechanism  by  which  the  Agency 
can  focus  its  labeling  efforts  on 
potentially  hazardous  or  unenforceable 
label  deficiencies  affecting  a  group  of 
common  products. 

Finally,  the  rule  would  be  applicable 
to  new  products  registered  after  the 
effective  date. 

IV.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  conducted  a 
Regulatory  Impact  Analysis  and  has 
determined  that  this  proposal  is  not  a 
major  regulation.  This  proposal  does  not 
require  additional  persons  to  label 
pesticide  products.  Pesticide  products 
are  required  to  be  labeled  by  the  Act 
itself.  Part  156  describes  the  content  and 
format  of  the  label  necessary  to  comply 
with  the  Act  and  to  allow  persons  to  use 
pesticides  and  pesticide  devices  safely. 
Based  on  current  costs  for  printing  of 
new  labels  of  $500  to  $1,000  per  product, 
the  cost  for  relabeling  the  approximately 
40.000  registered  products  would  be  $20 
million  to  $40  million.  Since  only  about 
one-eighth  of  the  products  are  amended 
or  reregistered  each  year,  the  annual 
cost  would  be  between  $2.5  million  and 
$5  million. 

The  underlying  data  supporting 
labeling  statements  are  submitted  to 
satisfy  the  requirements  of  proposed 
Part  158.  for  which  a  comprehensive 
Regulatory  Impact  Analysis  has  been 
prepared.  Compliance  with  this 
proposed  regulation: 

1.  Would  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

2.  Would  not  result  in  significant 
increases  in  costs  to  individual 
companies  or  users. 

3.  Would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

4.  Would  result  in  benefits  to  pesticide 
users  through  consistency  and 
completeness  of  pesticide  labeling 
information. 

This  proposal  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  each  proposed  regulation 
is  to  be  accompanied  by  a  Regulatory 
Flexibility  Analysis  or  by  a  certification 
that  no  such  analysis  is  necessary 


because  the  regulation,  if  promulgated, 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Agency  has  conducted  a 
preliminary  analysis,  and  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required.  That  analysis 
concluded  that  for  small  businesses 
(fewer  than  500  employees),  the  cost  of 
compliance  with  this  proposal  would  be 
0.5%  of  estimated  sales  per  product.  This 
percentage  is  not  considered  significant. 
For  this  reason,  I  hereby  certify  that  the 
proposed  Part  156  regulations  on 
Labeling  Requirements  for  Pesticides 
and  Devices  do  not  have  a  significant 
impact  of  a  substantial  number  of  small 
entities. 

VI.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  Control  Number  2000-0483. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

VII.  Statutory  Review 

In  accordance  with  FIFRA  section  25. 
this  proposal  was  submitted  to  the  U.S. 
Department  of  Agriculture  for  comment. 
USDA  comments  and  EPA  responses  to 
those  comments  are  addressed  below. 

1.  USDA  stated  its  opinion  that  the 
proposal  underestimates  the  costs  of 
complying  with  the  labeling  provisions, 
asserting  that  that  the  primary  costs  of 
relabeling  lie  not  in  the  printing  of  labels 
but  in  the  design  and  execution  of  the 
label.  The  Regulatory  Impact  Analysis 
conducted  for  this  proposal  addressed 
these  costs,  and.  based  on  discussions 
with  industry  personnel,  the  Agency 
estimates  the  cost  of  developing  new 
printing  plates  ranges  from  $1,000  to 
$2,000  per  product.  For  ail  40,000 
registered  products  this  amounts  to  a 
one-time  cost  of  $40  to  $80  million  to  the 
industry.  Since,  however,  the  revisions 
will  be  accomplished  over  a  period 
estimated  at  8  years,  the  annualized  cost 
will  be  between  $5  and  $10  million.  This 
is  viewed  as  an  upper  bound,  since  there 
will  be  a  certain  number  of  registrants 
who  seek  amended  registration 
regardless  of  the  new  requirements,  and 
thus  would  revise  their  labels  for  rasons 
unrelated  to  this  proposal. 
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2.  USDA  also  commented  that, 
although  it  agrees  with  the  Agency's 
goal  of  prescribing  labeling  that  will 
encourge  users  to  read  the  label,  and 
will  promote  understanding,  the  length 
and  detail  of  the  label  information  may 
have  the  opposite  effect.  EPA 
acknowledges  that  the  amount  of 
information  on  labels  is  extensive  and 
that  its  length  and  complexity  have 
increased  over  the  years.  The 
phenomenon,  however,  can  only  partly 
be  attributed  to  the  Agency's  labeling 
regulations. 

The  labeling  reqirements  in  this 
proposal  are  derived  from  the 
misbranding  provisions  of  the  Act  that 
require  that  labeling  be  "adequate  to 
protect  health  and  the  environment." 
This  broad  general  mandate  means  that 
labeling  requirements  must  be 
compehensive.  Moreover,  the  label, 
under  FIFRA.  serves  both  as  an 
information  vehicle  and  as  the  standard 
for  enforcement  of  many  of  the  Act's 
provisions.  The  enforcement  aspect  of 
labeling  tends  to  increase  the  amount 
and  complexity  of  detail  needed  on 
labels. 

On  the  other  hand,  the  industry  often 
has  reason  to  include  additional  label 
informtion.  quite  apart  from  the 
requirements  of  the  statute  and  Agency 
regulations.  Marketing  considerations 
and  potential  liability  are  factors 
contributing  to  increased  label 
complexity  that  are  not  of  direct  concern 
to  EPA.  The  desire  to  expand  the  uses 
for  which  a  product  is  registered  means 
that  an  individual  product,  particularly 
one  for  agricultural  use,  may  be 
registered  for  dozens  of  uses,  each  with 
directions  and  restrictions  on  use. 
Expanding  usage  of  a  single  product  is 
often  more  desirable  from  a  marketing 
perspective  (and  usually  easier  to 
accomplish)  than  registering  a  number 
of  similar  products,  each  with  fewer 
uses.  For  liability  reasons,  companies 
often  voluntarily  provide  additional 
information  on  the  label,  particularly  in 
the  area  of  precautionary  statements. 

Taken  together,  these  various  factors 
do  result  in  labeling  of  greater  length, 
detail  and  complexity  than  is  desirable 
from  a  user  point  of  view.  EPA  shares 
USDA's  concerns  in  this  area.  EPA  is 
exploring  ways  in  which  label 
information  may  be  provided  more 
efficiently  and  effectively  from  a  user 
standpoint,  and  welcomes  suggestions 
and  comments  on  possible  ways  of 
accomplishing  this  goal. 

Copies  of  this  proposal  were  supplied 
to  the  Committee  on  Agriculture  of  the 
U.S.  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  U.S.  Senate.  Neither 
Committee  commented  on  the  proposal. 


Copies  of  this  proposal  were 
submitted  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP)  for  review.  The 
SAP,  in  reviewing  the  proposed 
revisions  to  the  Toxicity  Categories 
(§  156.42),  waned  to  know  where  and 
how  chronic  toxicity  is  considered  in 
categorizing  pesticides  into  groups. 

The  toxicity  categorizations  in 
§  156.42  are  based  on  acute  toxicity 
criteria  only,  they  ae  not  intended  to 
encompass  subchronic  and  chronic 
toxicity.  The  toxicity  categories  are  a 
convenient  reference  point  for  regulating 
pesticides  when  acute  hazards  are  of 
concern.  EPA  may  also  impose  special 
labeling  pertaining  to  subchronic  or 
chronic  hazards  on  an  individual 
chemical  basis.  This  has  been  done 
primarily  when  the  Agency  has 
identified  a  potential  risk  for  a  chemical 
based  on  subchronic  or  chronic  hazard, 
conducted  a  risk/benefit  analysis,  and 
concluded  that  the  risks  of  one  or  more 
uses  are  outweighted  by  the  benefits  of 
those  uses.  In  this  case,  the  product 
registrations  for  that  use  have  been 
continued,  but  often  with  the 
requirement  that  the  label  bear 
statements  of  the  nature  of  the  hazard. 

List  of  Subjects  in  40  CFR  Part  156  and 
Part  167 

Environmental  protection.  Labeling, 
Pesticides,  Recordkeeping  and  reporting 
requirements. 

Dated:  September  18, 1984, 
William  D.  Ruckelshaus,  ■* 

Administrator 

Therefore,  it  is  proposed  that  40  CFR 
be  amended  as  follows; 

1.  By  adding  Part  156,  to  read  as 
follows: 

PART  156— LABELING 
REQUIREMENTS  FOR  PESTICIDES 
AND  DEVICES 

Subpart  A — General  Provisions 

Sec 

156.1     Purpose,  scope  and  applicability, 

156.3    Definitions 

156.5     Requirement  for  labeling 

156.7    Placement  of  label. 

156.10    Format  of  label. 

156  15    False  and  misleading  statements. 

Subpart  B— Product  Identlttoatton 

156.20  Product  name. 

156.22  Pesticide  type. 

156.25  Identification  of  registrant. 

156.27  Optional  identification  elements 

156.30  Product  registration  number. 

156  31  F*roducing  establishment  number. 

156.34  Ingredients  statement. 

156.36  .Net  weight  or  measure  of  contents. 

Subpart  C— Warnings  and  Precautionary 
Statements 

156.40     Content  and  format. 
15642    Toxicity  category. 
15644    Signal  word. 


156.46    Child  hazard  warning. 

156.48  Statement  of  practical  treatment. 

156.49  Note  to  physician. 

156.50  Inert  ingredient  labeling. 
156.52    Human  hazard  precautionary 

statements. 
156.55    Environmental  hazard  statements. 
156.58    Physical/chemical  hazard 

statements. 

Subpart  0— U—  Dtfcttona  and  naathcttona 

156.60  General. 

156.62  Classification  statement 

156.64  Misuse  statement. 

156.67  Worker  protection  statements. 

156.70  Storage  and  disposal  statements. 

156.72  Directions  for  use. 

156  76  Restrictions  on  use     ' 

Subpart  E— Spactellzad  Labeling 

156.80    Manufacturing  use  products 
156.87     Unit  packaging. 

Sut>part  F— Labeling  of  Products  Not 
Required  to  be  Registered 

156.105    Products  shipped  between 

registered  establishments. 
156.110    Products  for  export  only. 
156.112    Products  shipped  under  an 

emergency  exemption. 
156.115     Products  shipped  for  disposal  only. 
156.118    Pest  control  devices. 

Subparts  G  Through  O— ( Reserved  I 

Subpart  P— Labling  Requtramants  for 
Certain  Antimicrobiai  Products 

156.300    Sterilizers  for  use  on  hard  surfaces. 
156.305    Disinfectants  for  use  on  hard 

surfaces. 
1.56.310    Fungicides  for  use  against  human 

pathogenic  fungi. 
156.315     Virucides. 
156.320    Tuberculocides. 
156.325    Phenol  coefficient. 
156.330    Products  for  use  against  other 

microorganisms. 
156.335    Sanitizers  for  hard  non-food  contact 

surfaces. 
156.340    Sanitizers  for  hard  food  contact 

surfaces. 
156.345    Products  providing  residual  activity 

for  use  on  hard  surfaces 
156.350     Laundry  additives. 
156.355    Fabric  and  textile  products 
156.360    Air  sanitizers. 
156.365    Toilet  bow!  and  urinal  treatments. 
156  370    Human  drinking  water  treatments. 
156.375     Swimming  pool  water  treatments. 
156.380    Health-related  and  non-health- 
related  claims  for  antimicrobial  products. 
Authority:  Sci  s  2.  3.  5.  fi.  7.  <)   10   1J    17   1<) 
and  -"i  of  the  KMleral  liiserlii  ide.  Kunsjiddi'. 
iiiiil  KddciilK  nil' Ac  f  its  ,iin»*iKii'tl   7  I '  S.(! 
Itt.   13Bv 

Subpart  A— General  Provisiofw 

§156.1    Purpose,  scope,  and  appUcabiHty. 

(a)  Purpose.  The  purpose  of  Part  156  is 
to  describe  the  content  of  the  label  and 
labeling  for  pesticide  products  that  is 
necessary  to  comply  with  statutory 
requirements  and  that,  if  adhered  to  by 
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users,  will  protect  public  health  and  the 
environment  from  unreasonable  adverse 
effects. 

(b)  Scope.  This  part  specifies 
acceptable  physical  characteristics  of 
the  label  and  labeling,  including 
requirements  pertaining  to  placement, 
size,  color,  and  typography.  Further,  this 
part  describes  the  content  of  labeling, 
including  product  identification,  hazard 
warning  statements,  use  directions,  and 
restrictions  on  use. 

(c)  Applicability.  (1)  The  requirements 
of  this  part  apply  to  all  pesticide 
products  and  devices. 

(2)  At  the  time  of  an  application  for 
registration  or  amended  registration,  an 
applicant  or  registrant  may  present 
evidence  to  demonstrate  that  a 
particular  requirement  or  labeling 
statement  prescribed  by  this  part  is 
inappropriate  for  his  product  because  of 
special  circimistances  of  composition, 
use  or  packaging.  Based  on  such 
evidence,  the  Agency  may  waive  or 
modify  a  requirement,  or  may  permit 
alternative  labeling  statements  to  be 
used. 

(d)  Use  of  terms.  Mandatory 
specifications  are  indicated  by  the  use 
of  the  terms  "must",  "shall",  "may  not", 
and  ".-.  .  is  not  acceptable".  Where 
requirements  are  not  imposed.  Agency- 
preferred,  recommended  or  optional 
labeling  is  indicated  by  the  terms  "may" 
and  "should". 

(e)  Enforcement— {\]  Misbranding. 
Except  as  specified  byFTFRA  sec.  12(b), 
it  is  unlawful  under  FIFRA  sec.  12(a)(1) 
(E)  and  (F)  to  distribute,  ship,  or  sell  a 
misbranded  pesticide  product  or  device. 
Misbranding  is  also  a  basis  for  denial  or 
cancellation  of  registration  of  a 
pesticide  product  A  misbranded 
pesticide  or  device  is  one  bearing 
labeling  that  doesnot  conform  to  the 
requirements  of  FIFRA  sec.  2(q).  Any 
pesticide  product  or  device  that  does  not 
comply  with  the  requirements  of  this 
part  is  considered  by  EPA  to  be 
misbranded  within  the  meaning  of 
FIFRA  sec.  2(q).  Information  not 
required  by  this  part  on  a  product  label 
does  not  necessarily  constitute 
misbranding;  however,  if  such 
information  is  misleading  or  violates 
other  specific  requirements,  the  product 
may  be  deemed  misbranded. 

(2)  Misuse.  FIFRA  sec.  12(a)(2)(G) 
provides  that  it  is  unlawful  to  use  a 
registered  pesticide  in  a  manner 
inconsistent  with  its  labeling.  This 
applies  not  only  to  labeling  statements 
and  information  required  by  this  Part, 
but  also  to  precautions,  directions,  and 
restrictions  that  are  voluntarily  included 
on  labeling  by  the  registrant.  The  user 
who  fails  to  follow  any  label 
instructions  may  be  held  to  be  in 


violation  of  the  misuse  provisions  of  the 
Act. 

§156.3    DafinWon*. 

Words  and  terms  used  in  this  part 
have  the  meanings  set  forth  in  the  Act 
and  in  40  CFR  152.2.  In  addition,  the 
following  terms  are  defined  for  the 
purposes  of  this  part: 

(a)  "Bulk  container"  means  any 
mobile  or  stationary  container  used  for 
transporting  or  storing  pesticides  in 
quantities  greater  than  55  gallons  liquid 
or  100  pounds  solid  or  semi-solid.  The 
term  includes,  but  is  not  limited  to.  tank 
trucks,  cargo  vessels,  railroad  tank  cars, 
rail  freight  cars,  storage  tanks,  and 
"nurse  tanks."  The  term  excludes 
containers  used  in  the  application  of 
pesticides  after  dilution  by  the  user. 

(b)  "Front  panel"  means  the  larger  of  , 
the  following: 

(1)  That  portion  of  the  area  of  a 
pesticide  container  that  is  ordinarily 
visible  to  the  purchaser  under  the  usual 
conditions  of  display  for  sale;  or 

(2)  An  area  not  less  than  25  percent  of 
the  surface  excluding  the  shoulder,  neck 
and  handle  if  these  are  part  of  the 
container. 

(c)  "Immediate  container  '  means  that 
container  which  is  directly  in  contact 
with  the  pesticide  or  device. 

(d)  "Label"  means  the  written,  printed 
or  graphic  matter  on  or  securely 
attached  to  the  outer  or  immediate 
container  of  the  pesticide  or  to  the 
device. 

(e)  "Labeling"  means  the  label  and 
any  technical  bulletin,  material  safety 
data  sheet,  brochure,  circular,  leaflet, 
pamphlet,  insert,  printed  advertising  or 
any  other  printed  or  graphic  matter  to 
which  reference  is  made  on  the  label,  or 
which  accompanies  the  product  at  any 
time  in  distribution  or  sale.  Advertising 
material  not  accompanying  the  product 
is  not  considered  labeling. 

(f)  "Outer  container"  means  a 
container  or  wrapper  that  is  not  in  direct 
contact  with  the  pesticide  product,  in 
which  single  or  multiple  immediate 
containers  or  unit  packages  are 
distributed. 

(g)  "Securely  attached,"  when  used 
with  respect  to  a  label,  mean  that: 

(1)  The  label  is  not  detachable  from 
the  immediate  or  outer  container 
without  destruction  or  defacement  of  the 
printed  or  graphic  matter  contained 
thereon;  or 

(2)  The  label  can  reasonably  be 
expected  to  remain  affixed  to  the 
immediate  or  outer  container  during  the 
time  that  the  product  is  held  for 
distribution,  sale,  and  use,  under  the 
conditions  likely  to  be  encountered 
during  that  time 


(h)  "Trademark"  means  any  word, 
letter,  or  symbol  used  in  connection  with 
a  pesticide  product  or  device  which 
distinctly  identifies  the  origin  or 
ownership  of  the  article  or  substance  to 
which  it  applies. 

(i)  "Use"  means  any  activity  covered 
by  the  pesticide  label  including,  but  not 
limited  to,  application  of  a  pesticide, 
mixing  and  loading,  storage  of  pesticides 
and  pesticide  containers,  disposal  of 
pesticides  and  pesticide  containers,  and 
reentry  into  treated  areas. 

«!  156.5    Requirements  for  labeling. 

(a)  Registered  pesticide  products. 
Each  pesticide  product  registered  under 
FIFRA  sec.  3  or  24(c)  shall  bear  a  label 
or  labeling,  the  contents  and  form  of 
which  shall  conform  to  the  requirements 
of  this  part. 

(1)  An  end  use  product  shall  be 
labeled  in  accordance  with  this  part,  as 
applicable.  The  instructions  provided  in 
the  latest  edition  of  Subdivision  H  of  the 
Registration  Guidelines  are  acceptable 
to  comply  with  SS  156.72  and  156.76. 

(2)  A  manufacturing  use  product  shall 
be  labeled  in  accordance  with  §  156.80. 

(3)  A  unit  package  shall  be  labeled  in 
accordance  with  §  156.87. 

(b)  Devices  and  non-registered 
pesticide  products.  Each  unregistered 
pesticide  product  or  device  that  may  be 
legally  distributed  or  sold,  or  transferred 
without  prior  registration  (see  5  152.30) 
shall  bear  labeling,  the  contents  and 
form  of  which  shall  conform  to  the 
requirements  of  this  part  as  specified 
below: 

(1)  If  the  product  is  to  be  transferred 
between  two  registered  establishments 
operated  by  the  same  producer,  or  for 
further  processing,  packaging  or 
labeling,  io  accordance  with  S  152.30(a) 
or  (b),  the  labeling  shall  meet  the 
requirements  of  §  156.105. 

(2)  If  the  product  is  to  be  distributed 
or  sold  in  accordance  with  the  terms  of 
an  experimental  use  permit  under  40 
CFR  Part  172.  the  labeling  shall  meet  the 
requirements  of  that  part. 

(3)  If  the  product  is  to  be  transferred 
solely  for  export  to  another  country,  the 
labeling  shall  meet  the  requirements  of 
§  156.110. 

(4)  If  the  product  is  to  be  transferred 
in  accordance  with  an  emergency 
exemption,  the  labeling  shall  meet  the 
requirements  of  §  156.112. 

(5)  If  the  product  is  to  be  transferred 
solely  for  purposes  of  disposal,  the 
labeling  shall  meet  the  requirements  of 
§  156.115. 

(6)  If  the  product  is  a  device,  as 
defined  by  FIFRA  sec.  2(h),  the  labehng 
shall  meet  the  requirements  of  §  156.118. 
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(7)  If  the  product  has  been  exempted 
.rem  registration  under  FIFRA  sec.  3  by 
a  regulation  issued  under  FIFRA  :ec. 
25(b)  that  requires  that  the  product  be 
labeled,  the  labeling  shall  meet  the 
requirements  established  by  that 
regulation. 

(c)  Failure  to  label  correctly.  (1)  If  the 
pesticide  product  or  device  does  not 
bear  a  label,  the  product  is  misbranded 
under  FIFRA  sees.  2(q)(2)(C).  and 
12(a)(1)  (E)  and  (F). 

(2)  If  the  pesticide  product  or  device 
bears  labeling  that  fails  to  conform  to 
the  requirements  of  this  part,  the 
product  is  misbranded  under  FIFRA  sec. 
2(q)(l)(E),  and  may  be  misbranded 
under  other  provisions  of  FIFRA  sec. 
2(q). 

§  156.7    Placmnent  of  table. 

(a)  Immediate  contamer.  Except  as 
provided  by  paragraphs  (c)  and  (d)  of 
this  section,  the  label  must  be  displayed 
on  or  be  securely  attached  to  the 
immediate  container  of  the  pesticide 
product. 

(b)  Outer  container.  If  the  immediate 
container  is  enclosed  in  a  wrapper  or 
outer  container  through  which  the  label 
cannot  be  clearly  read  at  the  time  of 
retail  sale,  the  label  must  also  be 
displayed  on  or  be  securely  attached  to 
such  wrapper  or  outside  container. 

(c)  Bulk  container — (1)  In  transit.  A 
pesticide  in  transit  in  a  bulk  container 
must  meet  the  requirements  of  49  CFR 
Part  170  through  189,  with  respect  to 
placement  and  content  of  labeling.  In 
addition,  a  copy  of  the  pesticide  labeling 
must  either  be  attached  to  the  papers 
that  accompany  the  shipment  and  left 
with  the  consignee  at  the  time  of 
delivery,  or  be  attached  to  the 
immediate  bulk  container. 

(2)  In  storage.  A  pesticide  product 
stored  in  a  bulk  container  that  remains 
in  the  custody  of  the  user,  must  have  a 
copy  of  the  labeling  securely  attached  in 
the  immediate  vicinity  of  the  discharge 
control  value. 

(3)  Distribution  from  bulk  container.  If 
a  pesticide  product  is  distributed 
directly  from  a  bulk  container  to  a 
container  provided  by  an  individual 
user,  the  distributor  must  securely 
attach  a  copy  of  the  labeling  to  that 
container. 

(d)  Unit  package.  A  product 
distributed  in  unit  packages  shall  bear  a 
label  on  both  the  unit  package  and  the 
outer  container. 

§156.10    Format  of  labeHng. 

(a)  Placement  and  prominence  of 
labeling  elements.  (1)  Any  word, 
statement,  design  or  graphic 
representation  required\to  appear  on  the 
labeling,  either  by  this  part  or  on  a  case- 


by-case  basis  for  individual  products, 
shall  be  located  as  prescribed  in  this 
part,  unless  the  Agency  states 
otherwise.  Designation  of  location  may 
be  specific,  such  as  "on  the  front  panel." 
or  may  be  in  relation  to  other  labeling 
statements  and  designs,  such  as  "in  the 
use  directions". 

(2)  If  no  specific  location  is 
designated,  or  if  the  inclusion  of  the 
information  is  optional  on  the  part  of  the 
registrant,  the  information  may  be 
placed  in  any  reasonable  location  on  the 
labeling.  An  optional  statement  or 
design  shall  not  be  placed  so  as  to 
crowd,  obscure,  or  obliterate  required 
information,  nor  may  it  detract  from 
required  information  by  size,  color, 
configuration,  or  prominence. 

(3)  All  words,  statements,  graphic 
representations,  and  designs  required  by 
the  Act  and  this  part  must  be  clearly 
legible  to  a  person  with  normal  vision. 
They  shall  be  displayed  with  such 
conspicuousness  that  they  would  likely 
to  encourage  the  ordinary  individual  to 
read  the  labeling  under  customary 
conditions  of  purchase  and  use.  Unless 
approved  by  the  Agency,  statements 
shall  run  parallel  to  the  bottom  of  the 
container  as  normally  displayed  for 
purchase.  Statements  shall  not  be 
placed  along  seams  of  cans  or  folds  of 
bags. 

(b)  Contrast.  (1)  All  required  text  must 
appear  on  a  solid  background  of  a 
contrasting  color.  The  Agency 
encourages  the  use  of  dark  colored  text 
(black,  or  dark  primary  colors)  against  a 
light  background  (white,  yellow,  grey, 
beige)  for  maximum  contrast;  however, 
light  text  on  a  darker  background  is 
acceptable.  Labeling  shall  not  be 
imprinted  on  highly  reflective  surfaces, 
such  as  Mylar  or  aluminum  foil. 

(2)  All  required  text  of  labeling  that  is 
lithographed  onto  a  glass  bottle  or 
embossed  onto  a  plastic  container  must 
be  in  a  color  which  clearly  contrasts 
with  the  color  of  the  container.  If  the 
container  is  transparent,  the  text  must 
contrast  with  the  contents  of  the 
container.  For  example,  a  clear  glass 
bottle  containing  a  brown  liquid  shall  be 
labeled  in  a  color  that  contrasts  with 
brown. 

(3)  The  labeling  of  a  product  required 
to  bear  the  word  POISON  in  red  shall 
not  have  the  majority  of  its  text  in  red. 
This  paragraph  is  not  intended  to 
preclude  incedential  use  of  red  in 
illustrations  or  graphic  designs,  nor  the 
skull  and  crossbones  in  red.  The  Agency 
may  prescribe  the  use  of  the  color  red  on 
other  labeling  on  a  case-by-case  basis, 

(c)  Type  size  and  form.  (1)  All 
required  text  must  be  at  least  2  mm  in 
size  (based  on  the  height  of  the  upper 
case  letters).  A  larger  type  size 


materially  enhances  the  legibility  of  the 
label  and  is  desirable.  A  sans-serif  type 
face  is  preferred.  All  required  headings 
must  be  distinguished  from  the  label  text 
by  use  of  a  color  contrasting  with  the 
text,  larger  type  size,  different  type  face, 
or  similar  means  of  differentiation. 

(2)  Minimum  type  size  requirements  in 
relation  to  front  panel  size  are  given  in 
Table  1  for  the  following  labeling 
elements:  the  signal  words,  child  hazard 
warning  ("Keep  Out  of  Reach  of 
Children"),  and  the  statement 
RESTRICTED  USE  PESTICIDE  (when 

Table  l— Type  sjze  Requirements  for 
Pesticioe  Labeung 
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(3)  Paragraphs  should  be  indented. 
with  at  least  two  spaces  between 
paragraphs  for  increased  legibility.  The 
body  of  the  text  should  be  printed  in 
lower  case.  Capital  letters,  bold  face 
type,  underlining,  italics,  or  other  forms 
of  emphasis  should  not  be  used 
indiscriminately  throughout  the  labeling 
but  should  be  reserved  for  headings  or 
areas  where  particular  attention  by 
users  is  sought,  such  as  use  limitations 
or  special  hazards. 

(d)  Language  to  be  used.  (1)  All 
required  text  must  be  in  the  English 
language,  except  as  provided  in 
paragraph  (d)(3)  ot  this  section.  The 
Agency  may  require  that  labeling  be 
provided  in  a  second  language. 

(2)  At  the  registrant's  option,  and  in 
addition  to  labeling  in  English,  the 
labeling  may  contain  information  in  a 
second  language.  If  bihngual  text  is 
used,  the  following  statement  must 
appear  in  the  second  language  on  the 
front  panel  of  the  label:  "If  you  cannot 
read  English,  do  not  use  this  product 
until  instructed  on  its  proper  use."  In 
addition  to  this  statement  any  or  all  of 
the  text  may  be  provided  in  the  second 
language.  The  Agency  encourages 
registrants  to  provide  bilingual  labeling 
for  products  distributed  or  sold  in  areas 
where  large  numbers  of  users  are  not 
literate  in  English. 

(3)  The  label  of  a  product  distributed 
and  sold  solely  for  use  in  Puerto  Rico. 
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whose  English  translation  has  been 
approved  by  the  Agency,  may  be  solely 
in  Spanish,  provided  that  a  statement  in 
English  similar  to.  "If  you  cannot  read 
Spanish,  do  not  use  this  product  until 
properly  instrocted".  appears  on  the 
front  panel. 

(4)  Labeling  in  a  second  language 
must  be  a  complete  and  accurate 
translation  of  the  English  text,  and  must 
comply  with  format  and  presentation 
requirements  of  this  section. 

(5)  Bilingual  labeling  requirements  for 
products  intended  solely  for  export  are 
contained  in  S  156.110. 

(e)  Use  of  symbols.  (1)  The  labeling 
may  bear  pictorial  or  graphic  symbols  in 
addition  to  text.  The  Agency  encourages 
the  use  of  symbols  that  enhance  user 
comprehension,  particularly  in  the  area 
of  hazard  warnings.  Because  of  the 
multiplicity  of  symbols  currently  in  use, 
the  Agency  prefers  the  use  of  existing 
systems  rather  than  the  development  of 
new  ones. 

(2)  An  optional  symbol  may  be 
located  in  any  position  on  the  labeling, 
provided  that  it  does  not  crowd, 
obscure,  or  detract  from  required  text.  A 
symbol  may  not  be  used  in  lieu  of  text. 
A  symbol  may  be  used  only  with 
accompanying  explanatory  text,  and 
must  be  placed  in  close  proximity  to 
such  text. 

(3)  Symbols  required  by  other  Federal 
agencies,  e.g..  U.S.  Department  of 
Transportation,  may  be  used  on 
labeling,  provided  they  are  clearly 
distinguished  from  information  required 
by  this  part. 

9156.1S    Fate*  and  mistMding  stateiMnts. 

(a)  Warranty  and  warranty 
disclaimer  statements.  A  statement  on 
pesticide  labehng  warranting  any  aspect 
of  the  product  or  its  use.  or  disclaiming 
or  limiting  the  operation  of  a  warranty, 
shall  not  contain  any  false  or  misleading 
statements.  A  statRmenI  will  b« 
considered  false  or  misleading  if  it 
contradicts,  negates,  or  detracts  from 
any  labeling  statement  required  by  the 
Act  or  regulations,  including  but  not 
limited  to: 

(1)  In  the  case  of  a  warranty 
statement. 

(i)  Stating  or  implying  that  the  product 
may  be  used  in  any  manner  that  would 
be  inconsistent  with  the  labeUng  within 
the  meaning  of  FIFRA  sec.  2(ee), 

(ii)  Stating  that  information  on  the 
labeling  is  provided  voluntarily  by  the 
manufacturer,  when  in  fact  such 
information  is  required  by  the  Act  and 
regulations  to  appear  in  Uie  labehng. 

(iii)  Warranting  the  product 
composition  for  a  period  of  time  shorter 
than  that  during  which  the  product  may 


be  legally  sold,  taking  into  account  any 
expiration  date  on  the  labeling. 

(iv)  Using  the  term  "guaranteed" 
without  stating  what  is  guaranteed. 

(2)  In  the  case  of  a  warranty 
disclaimer  or  limitation  statement, 
disclaiming  or  limiting  liability  for 
damages  when  the  product  is  used  in 
accordance  with  the  labeling  direction: 
provided,  however,  that  a  warranty 
disclaimer  may  state  limitations  of 
liability  for  damages  caused  by 
circumstances,  such  as  unforeseen  post- 
usage  weather  conditions,  over  which 
neither  the  manufacturer  nor  the  user 
has  any  control. 

(b)  Statements  relating  to  the 
composition  of  the  product.  Statements 
relating  to  the  composition  of  the 
product  must  be  consistent  with  the 
ingredients  statement  appearing  on  the 
front  panel.  Refer  to  S  156.34  for  further 
information  on  the  ingredients 
statement. 

(1)  References  in  the  product  name  to 
the  composition  of  the  product,  such  as 
"^•anular",  "WP",  or  "EC",  must  be 
accurate.  A  wettable  powder  must 
contain  wetting  agents,  and  an 
emulsifiable  concentrate  must  contain 
an  emulsifier.  Any  numbers  immediately 
preceding  letters  such  as  "G".  "EC".  "L". 
"WP",  or  "D"  have  customarily  been 
associated  with  the  percentage  or 
weight  of  active  ingredient  of  the 
product;  therefore,  any  number 
associated  with  these  letters  must 
accurately  reflect  the  composition  of  the 
product. 

(2)  Words  or  phrases  implying  that  a 
product  possesses  unique  characteristics 
because  of  its  composition  are  not 
acceptable.  Examples  of  such 
terminology  are,  "unique  formula,"  or 
"strongest  on  the  market."  The  claim 
"new"  may  be  used  on  the  labeling  of  a 
product  of  new  composition  for  a  period 
of  6  months  following  approval  of  the 
labeling:  however,  the  word  "new"  may 
not  be  a  part  of  the  product  name  of 
record. 

(3)  Vague  or  non-specific  terms 
implying  unstated  benefits  related  to 
higher  concentrations  or  greater 
percentage  of  active  ingredient  are  not 
acceptable.  Examples  of  such  terms 
include,  but  are  not  limited  to, 
"professional  strength,"  "extra 
strength,"  "extermination  strength," 
"hospital  grade,"  and  "hospital 
strength." 

(4)  The  term  "professional"  applied  to 
users  is  not  acceptable  unless  qualiHed 
to  describe  specifically  the  professional 
user  group  intended.  The  non-specific 
phrase  "For  professional  use  only"  or 
any  variation  of  that  phrase  is  not 
acceptable  in  any  circumstances. 


(c)  Statements  concerning  the 
effectiveness  of  the  product  as  a 
pesticide  or  device.  Claims  relating  to 
product  effectiveness  may  not  be  false 
or  misleading  in  any  particular. 
Examples  of  types  of  statements  which 
are  considered  to  be  misleading  with 
respect  to  any  product  are  given  below: 

(1)  Claims  which  imply  total 
eradication  or  elimination  of  pests, 
including  terms  such  as  "100% 
effective,"  "rid,"  "free,"  "eliminates," 
"eradicates,"  "guaranteed  to  kill  all," 
"sure  kill,"  "dead  sure,"  "kills  virtually 
all,"  "weed-free,"  and  "conquers." 
These  and  similar  terms  may  be  used  in 
conjuntion  with  sterilizers  and 
disinfectants,  or  in  other  circumstances 
when  the  claimant  is  required  to  provide 
evidence  of  complete  kill  in  order  to 
obtain  registration. 

(2)  Claims  which  imply  or  state  a 
percentage  of  pest  control  which  is  not 
valid,  such  as  "kills  90%  of  [pest]."  The 
claimed  levels  of  efficacy  must  be 
determined  by  product  testing. 

(3)  Terms  implying  that  protection  will 
extend  for  an  indefinite  period,  such  as 
"bug-proof,  "germ-proof,  "roach- 
proof,  "mouse-proof,  and  "long-lasting 
control".  The  duration  of  effectiveness 
should  be  established  by  testing,  and 
included  on  the  labeling. 

(4)  Non-specific  terminology  or 
comparative  words  without  valid 
comparison,  such  as  "great  new 
weapon,"  "the  most  notable  advance  in 
pesticides  since  .  .  ."  "hard-to-kill" 
(weeds,  rats,  etc.),  and  "better  and  more 
effective." 

(5)  Superlatives,  such  as  "perfect," 
"paramount,"  "ultimate,"  "ideal."  and 
"superior,"  except  that  such  words  may 
be  used  in  the  product  name  when 
accompanied  by  the  qualifier  "Brand." 
(e.g..  "Superior  Brand  Disinfectant"). 

(6)  Claims  for  indirect  or  secondary 
benefits  in  the  following  situations: 

(i)  Claims  implying  that  benefits  will 
derive  solely  from  use  of  the  pesticide, 
when  other  factors  contribute  in  equal 
or  greater  measure.  An  unacceptable 
claim  in  this  respect  is  that  a  product 
will  "improve  production"  or  "produce 
larger  animals." 

(ii)  Claims  of  indirect  benefits,  where 
the  relationship  between  the  direct 
benefit  and  the  indirect  benefit  is  not 
clearly  established.  For  example,  claims 
for  control  of  disease  vector  pests  are 
not  acceptable  if  the  conditions  of 
transmission  of  the  disease  via  the  pest 
have  not  been  clearly  estabHshed. 

(iii)  Claims  that  indirect  benefits  are 
direct  benefits.  For  example,  labeling 
may  not  state  that  an  insecticide  will 
prevent  the  spread'of  plant  disease 
viruses  (indirect  benefit),  when  in 
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actuality  the  pesticide  controls  the 
insect  host  of  the  virus  (direct  benefit). 
Labeling  may,  however,  provide 
properly  worded  information  on  the 
circumstances  under  which  indirect 
benefits  may  be  expected.  For  example, 
an  insecticide  labeling  may  state  that 
the  product  controls  ticks  that  may 
transmit  Rocky  Mountain  spotted  fever. 

(7)  Dosages  or  dilution  rates  not 
consistent  with  package  size.  Directions 
for  diluting  5  lbs.  of  product  in  water  are 
not  acceptable  on  a  package  that 
contains  only  2  lbs.  of  product. 
Similarly,  unless  otherwise  provided  in 
this  part,  the  directions  shall  not  provide 
for  a  single  application  of  more  product 
than  the  package  contains. 

(8)  Illustrations  or  graphics  that  imply 
a  greater  range  of  effectiveness  than  can 
be  demonstrated,  e.g.,  pictures  of  sites 
or  pests  for  which  the  product  is  not 
registered. 

(9)  Illustrations  showing  exaggerated 
or  undocumented  toxic  or  behavioral 
effects  of  the  pesticide  on  the  pest,  such 
as  depiction  of  a  pest  exhibiting 
physical  symptoms  not  representative  of 
the  effects  of  the  product,  or  an  animal 
repellent  showing  a  dog  or  cat  fleeing  in 
terror  from  a  treated  object. 

(10)  Claims  of  benefits  that  are 
negated  or  contradicted  by  other 
labeling  information. 

(d)  Statements  relating  to  the  non- 
pesticidal  purpose  of  product.  Labeling 
may  not  contain  false  or  misleading 
statements  unrelated  to  the  pesticidal 
nature  of  the  product.  For  example,  the 
labeling  of  a  multi-purpose  disinfectant- 
cleaner  may  not  bear  false,  exaggerated, 
or  misleading  claims  concerning  the 
cleaning  power  of  the  product.  Examples 
of  such  false  or  misleading  statements 
are:  "Cleans  twice  as  fast  as  other 
brands;"  and  "The  most  powerful 
cleansing  agent  known  to  man." 
Similarly,  products  which  are  pesticide- 
drug  combinations,  pesticide-fertilizer 
mixtures,  or  pesticide-nutrient  mixtures 
may  not  make  misleading  claims 
concerning  the  drug,  fertilizer,  or 
nutrient  action  or  value  of  the  product. 

(e)  Language  stating  or  implying  that 
the  product  is  recommended  or 
endorsed  by  any  agency  of  the  Federal 
Government. 

(1)  Unqualified  phrases  such  as 
"approved  by  *  *  *"  or  "recommended 
by*  '   *"  are  not  acceptable. 

(2)  The  EPA  registration  number  and 
EPA  establishment  number  may  not  be 
highlighted  by  type  size,  placement, 
color,  or  prominence  so  as  to  imply 
endorsement  by  EPA. 

(3)  References  to  Federal  agencies 
that  do  not  imply  approval  or 
endorsement  are  acceptable.  An 
example  would  be  "Tuberculocidal— 


Permitted  for  use  by  the  Animal  Health 
Programs,  Veterinary  Service.  APHIS, 
USDA,  in  official  disinfection  programs 
involving  domestic  animal  housing  and 
transportation  facilities."  An  example  of 
an  unacceptable  statement  is:  "Product 
X  has  been  found  to  be  very  effective  for 
the  control  of  imported  fire  ants  and 
lapanese  beetle  in  Federal-State 
quarantine  programs." 

(4)  The  labeling  of  a  product  intended 
for  use  in  USDA-inspected  meat  and 
poultry  plants,  and  for  which  evidence 
of  approval  by  the  Food  Safety  and 
Inspection  Service  (FSIS)  has  been 
submitted  to  the  Agency,  may  include 
the  following  statement:  "Authorized  for 
use  in  edible  product  areas  of  official 
establishments  operating  under  the 
Meat,  Poultry,  Shell  Egg  Grading  and 
Egg  Products  Inspection  Programs". 

(5)  Reference  to  cooperative  extension 
services  or  agricultural  experiment 
stations  is  acceptable  under  certain 
conditions.  Refer  to  9  156.72  (i)(4)  and 
(j)(3)  for  information  on  these 
conditions. 

(6)  The  labeling  of  any  product 
restricted  to  use  by  Federal  or  State 
authorities  must  so  state. 

(f)  A  true  statement  sued  in  such  a 
way  as  to  give  a  false  or  misleading 
impression.  Labeling  statements  which 
are  literally  true  but  have  the  potential 
for  misleading  the  user  constitute 
misbranding.  Examples  are  given  below: 

(1)  Statements  relative  to  composition 
indirectly  implying  safety  of  the  product: 

(i)  "Contains  all  natural  ingredients." 
(ii)  Reference  to  clearances  under  the 
Federal  Food,  Drug  and  Cosmetic  Act. 

(2)  Superfluous  information  not 
relevant  to  the  uses  appearing  on  the 
labeling,  such  as: 

(i)  The  statement  "oil  soluble"  on 
labeling  which  bears  no  directions  for 
dilution  with  oil. 

(ii)  Claims  for  pests  not  found  at  the 
use  sites  on  the  labeling,  such  as  the 
inclusion  of  weeds  found  only  at  aquatic 
sites  on  a  herbicide  product  bearing  no 
directions  for  use  on  aquatic  sites. 
Similarly,  claims  for  pests  not  found  in 
the  United  States  on  a  product  sold  and 
distributed  in  the  U.S.  are  considered 
misleading. 

(g)  Claims  as  to  the  safety  of  the 
pesticide  or  its  ingredients  in  any  form. 
(1)  Use  of  terms  and  phrases  such  as 
"safe."  "non-toxic."  harmless  to  pets 
and  humans,"  "low  in  toxicity,"  "will 
not  harm  beneficial  insects,"  "no  health 
hazard."  and  variations  or  homonyms 
thereof  are  not  acceptable. 

(2)  A  statement  that  a  product 
"contains  no  (name  of  chemical)"  is  not 
acceptable  with  respect  to  an  active 
ingredient.  The  presence  or  absence  of 


an  active  ingredient  may  be  ascertained 
from  the  ingredients  statement. 

(3)  A  statement  that  a  product 
'contains  no  (name  of  chemical)"  with 

respect  to  an  inert  ingredient  (not 
separately  identified  in  the  ingredients 
statement)  may  be  permitted  (upon 
written  request,  and  for  a  limited  period 
of  time)  if: 

(i)  The  ingredient  is  the  subject  of  a 
proposed  or  fmal  regulation  or  other 
written  determination  based  on  hazard 
considerations,  which  notice  prohibits 
ail  use.  or  use  in  pesticide  products 
specifically;  and 

(ii)  The  product  may  legally  be 
distributed  in  commerce  for  a  finite 
period  of  time.  as.  for  example,  the  time 
between  issuance  of  a  regulation  and  its 
effective  date,  or  the  time  allowed  for 
distribution  of  remaining  stocks. 

(4)  Terms  such  as  "non-flammable" 
and  "non-combustible"  are  generally  not 
acceptable;  for  exceptions,  refer  to 

§  156.58(b). 

(5)  Terms  implying  safety  to  the 
environment,  such  as  "ecologically 
compatible",  are  not  acceptable.  The 
term  "biodegradable"  may  be  used  only 
in  conjunction  with  a  detergent  as,  for 
example,  'The  detergent  in  this  product 
is  biodegradable". 

(6)  Graphics  which  negate  or 
contradict  required  safety  statements 
are  not  acceptable.  Pictures  of  children 
or  illustrations  such  as  toys  or  candy 
which  might  be  appealing  to  children  are 
not  acceptable. 

Subpart  B — Product  Identification 
§  156.20    Product  nam*. 

(a)  The  label  of  each  individually 
registered  pesticide  product  shall  bear  a 
product  name  that  distinguishes  it  from 
all  other  registered  pesticide  products  of 
the  same  producer  or  registrant.  The 
product  name  shall  appear  on  the  front 
panel  of  the  label  and  on  any  labeling. 

(b)  The  product  name  shall  be 
descriptive  of  the  product's  ingredients, 
formulation  type,  quantity  of 
ingredients,  or  function,  or  a 
combination  of  these.  For  example,  the 
name  Parathion  2-E  is  suitable  for  a 
product  containing  2  lbs/gallon  of 
parathion  in  an  emulsifiable  concentrate 
formulation. 

(c)  A  trademark  may  be  used  as  part 
of  the  product  name,  but  if  the 
trademark  refers  to  a  particular 
ingredient  in  the  product,  it  shall  not  be 
used  in  the  name  of  any  product  not 
containing  that  ingredient. 

(d)  The  letters  listed  below  shall  be 
used  in  a  product  name  only  with  the 
designated  meanings: 
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A  (or  ASt  ^_ j  AifMouc  ttuspansnni 

D _ OutL 

E  (or  EQ J  Ewiimabli  (concentaiw 

f Rgiii^li 

Q - _ [Qi»»*f 

L _ 

W  (or  WP) 


(e)  A  number  may  be  used  in  a 
product  name  to  distinguish  among 
products  or  to  describe  the  quantity  of 
an  ingredient  in  the  product.  If  a  number 
is  intended  to  refer  to  the  quantity  of  an 
ingredient,  it  must  be  consistent  with  the 
ingredients  statement. 

(f)  Any  product  name  or  additional 
brand  name  that  has  been  recorded  by 
the  Agency  for  that  product  may  appear 
on  the  label  and  labeling  of  the  product 
when  sold  or  distributed. 

(g)  No  name,  brand,  or  trademark 
under  which  a  pesticide  product  is 
marketed  or  distributed  may  be  false  or 
misleading  in  any  partictiiar. 
Registration  of  a  trader.ark  with  the 
U.S.  Patent  Office  is  not  evidence  that 
such  trademark  is  not  misleading  under 
FIFRA:  a  registered  trademark  name 
may  be  in  violation  of  FIFRA.  Examples 
of  names  that  are  considered  false  or 
misleading  include: 

(1)  A  name  that  implies  efficacy 
against  a  pest  not  named  on  the  labehng 
(e.g.,  "Roach  Killer,"  if  the  product  is  not 
registered  for  cockroach  control). 

(2)  A  name  that  implies  broader 
effectiveness  or  a  hi^er  level  of 
efficacy  than  has  been  demonstrated 
(e.g.,  "Kill  All"). 

(3)  A  name  that  is  misleading  with 
respect  to  the  composition  of  the 
product  {e.g..  "Malathion  10%  WP"  must 
be  a  wettable  power  containing  10 
percent  malathion). 

(4)  A  name  that  includes  words  or  any 
variations  of  words  implying  safety  or 
non-toxicity  of  the  product,  such  as 
"Saf-T." 

§156^    Pwticide  type. 

(a)  The  type  of  pesticide  must  be 
identified  on  the  front  panel  of  the  label. 
Standard  and  commonly  recognized 
terms  shall  be  used,  such  as 
"insecticide",  "herbicide",  "defoliant", 
"algicide".  "sterihzer".  or  "bacteriostat." 
If  the  product  is  a  combination  product, 
the  label  must  identify  all  intended  use 
types.  If  the  product  is  intended  for 
incorporation  or  impregnation  into  non- 
pesticide  substances  or  articles,  the 
label  must  indicate  not  only  the 
pesticide  type,  but  also  the  substances 
or  articles  into  which  it  is  to  be 
incorporated. 

(b)  The  pesticide  type  may  be  stated 
in  one  of  the  following  ways: 


(1)  As  part  of  the  product  name  on  the 
front  panel  (e.g.  "ABC  10%  Malathion 
Dust  Insecticide"). 

(2)  As  a  separate  phrase  or  statement 
below  the  product  name  (e.g.,  "A 
bacteriostat  for  use  in  the  preservation 
of  water-based  paints."  or  simply  "An 
insecticide"). 

(c)  A  product  for  incorporation  into 
non-pesticide  substances  or  articles 
must  use  the  separate  phrase  given  in 
paragraph  (b)(2)  of  this  section. 

$156.24    identification  of  registrant 

(a)  Name — (1)  Registrant  name.  The 
name  of  the  registrant  or  distributor  (as 
agent  of  the  registrant)  must  appear  on 
the  labeling  of  the  pesticide  product. 
Both  names  may  appear  on  the  labeling, 
provided  that  the  name  of  the  registrant 
for  the  product  is  clearly  indicated. 

(2)  Contact  name.  The  name  required 
by  paragraph  (a)(1)  of  this  section 
.  should  convey  sufficient  information  to 
allow  a  user  to  contact  the  appropriate 
department  of  the  firm.  It  is  desirable 
that  a  company  with  several  divisions 
producing  pesticides  designate  the 
specific  division  or  other  entity 
responsible  for  the  particular  pesticide. 
For  example,  "Jones  Chemical 
Company.  Animal  Products  Division." 

(b)  Address.  (1)  The  address  must 
provide  sufficent  information  to  direct  a 
user  to  the  company.  The  address  must 
include  the  city.  State  and  zip  code  of 
the  company,  and  a  street  address.  If  the 
street  address  is  contained  in  the 
telephone  directory  of  the  hsted  city,  a 
post  office  box  number  may  be  used  on 
labeling. 

(2)  The  registrant  may  list  several 
addresses,  provided  the  principal 
address  to  contact  for  information 
regarding  the  product  is  clearly 
indicated. 

(3)  A  foreign  registrant  must  provide 
the  foreign  address  of  the  company. 
Labeling  may.  in  addition,  bear  the 
name  and  address  of  the  U.S.  agent  for 
information  purposes. 

§  156.27    Optional  Identification  elements. 
A  registrant  may  include  on  labeling 
additional  company  identification 
elements,  such  as  company  logos,  lot  or 
code  numbers  identifying  particular 
batches  of  products,  dates  of  label 
preparation,  or  the  Universal  Product 
Code.  Such  identification  elements  shall 
not  detract  from  or  obscure  required 
information. 

§  156.30    Product  registration  number. 

(a)  Requirement.  The  label  must  bear 
the  registration  number  assigned  to  the 
product,  preceded  by  the  phrase  "EPA 
Registration  No."  or  "EPA  Reg.  No."  The 
registration  number  consists  of  the 


company  number  of  <he  registrant 
followed  by  a  hyphen  and  a  sequential 
number  designating  the  individual 
product,  e.g..  "EPA  Reg.  No.  9151-156" 
(company  number-sequential  product 
number).  The  label  of  a  distributor 
product  must  bear  the  registration 
number  of  the  product,  followed  by  the 
distributor's  company  number  (company 
number-sequential  product  number- 
distributor  company  number). 

(b)  Location  of  the  registration 
number.  The  registration  number  must 
appear  on  the  label  and  on  any  labeling 
for  the  product.  The  preferred  location 
on  the  label  is  the  bottom  of  the  front 
panel.  The  number  must  run  parallel  to 
other  print,  and  must  be  in  a  type  size 
and  style  similar  to  other  print  on  that 
part  of  the  labeling  on  which  it  appears. 
The  registration  number  may  not  appear 
in  such  a  manner  as  to  imply 
endorsement  or  recommendation  of  the 
product  by  the  Agency. 

§  156.31    Producing  establishment  numl>er. 

(a)  Requirement.  Every  pesticide 
product  or  device  shall  bear  the 
producing  establishment  registration 
number  of  the  final  establishment  at 
which  the  product  was  produced. 
(Establishment  numbers  are  assigned 
upon  request  to  the  Agency.)  The 
number  shall  be  preceded  by  the  phrase 

•EPA  Est."  or  "EPA  Establishment." 
Labeling  shall  not  bear  the 
establishment  number  of  any 
intermediate  establishment. 

(b)  Location  of  establishment  number. 
The  EPA  establishment  number  may  be 
displayed  on  the  label.  labeling,  or 
immediate  container  of  the  pesticide 
product.  The  type  size  and  form  for  the 
number  must  be  comparable  to  that 
used  for  the  EPA  registration  number.  If 
the  establishment  number  is  placed  on 
the  immediate  container,  it  must  be  on 
the  container  itself,  and  not  only  on  the 
lid,  cap,  or  any  other  appendage  which 
is  not  permanently  a  part  of  the 
container.  The  establishment  number 
must  also  appear  on  the  wrapper  or 
outer  container  if  the  number  on  the 
immediate  container  cannot  be  cleariy 
read  through  such  wrapper  or  outer 
container. 

(c)  Form  of  the  establishment  number 
The  EPA  establishment  number  shall  be 
expressed  as  (company  number}— (two- 
letter  State  designation) — (sequential 
number  within  State).  An  example 
would  be  123-MA-2.  indicating  the 
second  establishment  within  the  State  of 
Massachusetts  for  the  company  whose 
number  is  123.  Multiple  establishntent 
numbers  may  be  listed,  provided  that  it 
is  clear  at  which  establishment  the 
product  was  produced.  The  format  of       ' 
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multiple  establishment  numbers  may  be 
varied  with  the  approval  of  the 
Pesticides  Branch  in  the  EPA  Region 
where  the  producing  establishment  is 
located.  The  EPA  establishment  number 
may  not  be  combined  with  the  EPA 
registration  number. 

§  156.34    Ingrtdivnts  statement 

(a)  Requirement.  The  label  must  bear 
a  statement  of  the  ingredients  in  the 
product.  The  statement  must  include  the 
name  and  f)ercentage  by  weight  of  each 
active  ingredient  and  the  total 
percentage  of  all  inert  ingredients 
(including  impurities  of  the  active 
ingredient],  and  shall  meet  the 
requirements  of  paragraphs  (b)  through 
(h)  of  this  section,  as  applicable. 

(b)  Location  of  the  ingredients 
statement.  The  ingredients  statement 
normally  must  appear  on  the  front  panel 
of  the  label.  The  Agency  may.  upon 
written  request,  grant  permission  to 
place  the  ingredients  statement  on  the 
back  or  side  panel  of  the  label  when  the 
pesticide  is  packaged  in  extremely  small 
or  irregularly  shaped  containers,  or 
when  the  ingredients  statement  is 
unusually  long. 

(c)  Form  of  the  ingredients  statement. 
(1)  The  ingredients  statement  must 
contain  the  following  items: 

(i)  The  headings  "ACTIVE 
INGREDIENT(S)'  and  "INERT 
INGREDIENTS,"  both  aligned  to  the 
same  left  margin,  and  in  the  same  type 
size  and  form. 

(ii)  The  narne  of  each  active 
ingredient,  in  accordance  with 
paragraph  (d)  of  this  section. 

(iii)  The  nominal  concentration  of 
each  active  ingredient  and  the  total 
percentage  of  inert  ingredients,  in 
accordance  with  paragraph  (e)  of  this 
section. 

(2)  A  "blind  label '  which  lists  all 
ingredients  in  order  of  descending 
amount  without  giving  the  percentage  of 
each,  is  not  acceptable. 

(3)  The  active  ingredients  and 
percentages  may  be  listed  in  column  or, 
if  the  label  space  is  limited,  in  paragraph 
form.  If  a  column  form  is  used,  the 
percentages  shall  be  aligned  according 
to  decimal  place.  An  example  of  each 
type  follows: 


ceot 

Active  mgrodienls                  ; 

817 
564 

22  1 

Common  nam*  (chennc*  name) _ 

32 
183 

Active  Ingredients:  Common  name  (chemical 
name)  56.4%;  common  name  (chemical 
name)  22.1%:  common  name  (chemical 
name)  3.2%  Total  active  mgredients  81.7% 


Inert  Ingredients:  ia3% 

(d)  Names  to  be  used  in  the 
ingredients  statement — (1)  Common 
name.  Each  active  ingredient  must  be 
identified  by  an  accepted  common 
name,  if  there  is  one,  in  the  order  of 
precedence  of  use  specified  in 
paragraph  (d)(2)  of  this  section,  followed 
by  the  chemical  name  in  accordance 
with  paragraph  (d)(3)  of  this  section.  An 
active  ingredient  never  before  registered 
must  have  a  common  name  for  use  in 
the  ingredients  statement. 

(2)  Order  of  precedence  of  common 
names.  The  following  order  of 
precedence  shall  be  used  for  common 
names: 

(i)  A  common  name  established  by  the 
American  National  Standards  Institute 
(A.NSI).  Persons  wishing  to  establish  a 
common  name  should  write  to  the 
Secretary,  K-62  Committee,  American 
National  Standards  Institute.  Inc.,  1430 
Broadway,  New  York,  NT  10018. 

(ii)  A  common  name  established  by 
the  International  Standards 
Organization  (ISO). 

(iii)  A  common  name  established  by 
the  British  Standards  Institution  (BSI). 
Information  on  the  International 
Standards  Organization  and  British 
Standards  Institution  accepted  common 
names  may  be  obtained  for  the  British 
Standards  Institution,  2  Park  Street, 
London,  England. 

(iv)  A  common  name  established  by 
an  appropriate  technical  association  in 
the  Llnited  States,  such  as  the  Weed 
Science  Society  of  America. 

(v)  A  common  name  estabhshed  by 
the  Administrator,  under  FIFRA  sec. 
25(c)(6). 

(3)  Chemical  name.  Immediately 
following  the  common  name,  the 
chemical  name  must  appear.  If  there  is 
no  common  name,  the  chemical  name 
alone  must  be  used.  Chemical  names 
must  be  given  according  to  the 
nomenclature  of  the  Chemical  Abstracts 
Service  of  the  American  Chemical 
Society.  Persons  wishing  to  verify  the 
correct  chemical  name  for  an  ingredient 
should  write  to  the  Nomenclature 
Director,  Chemical  Abstracts  Service, 
The  Ohio  State  University.  Columbus, 
Ohio  43210. 

(4)  Descriptive  name.  If  there  is  no 
accepted  common  name  and  no  specific 
chemical  name  for  an  ingredient,  the 
ingredients  statement  must  contain  a 
descriptive  name  approved  by  the 
Agency.  Examples  are  "derris  resins," 

"tobacco  other  than  nicotine,"  end 
"petroleum  distillates." 

(5)  Trademark  name.  A  trademark 
name  may  not  be  used  in  the  ingredients 
Statement  unless  the  name  has  been 
approved  as  a  common  name  by  the 
Administrator  under  the  authority  of 


FIFRA  sec.  25(c)(6i.  Trademark  names 
and  other  information  concerning  a 
particular  ingredient  may  appear  by 
reference  to  a  footnote  to  the  ingredieats 
statement. 

(e)  Expression  of  percentages.  (1)  The 
percentage  of  each  active  ingredient 
shall  be  the  nominal  concentratioo.  Tbe 
nominal  concentratioa  is  the  amount  of 
active  ingredient  in  a  representative 
sample  of  the  product  produce  in 
accordance  with  good  manufacturing 
practice  by  the  process  described  in  the 
application  for  registration.  The  nomiDal 
concentration  will  always  be  within  the 
certified  limits  for  the  ingredient  Sliding 
scales,  ranges,  or  the  certified  lunits. 
e.g..  23-25  percent  may  not  be  used  on 
the  label 

(2)  The  stated  percentage  of  the  total 
inert  ingredients  shall  be  such  that  the 
percentages  of  active  and  inert 
ingredients  total  100  percent  The  tern 
"100%"  need  not  be  expressed  as  part  of 
the  ingredients  statement. 

(f)  Additional  statements  in  the 
ingredients  statement  (1)  If  a  pesticide 
contains  arsenic  in  any  form,  the 
ingredients  statement  must  contain  a 
substatement  of  the  percentages  (A  total 
and  water  soluble  arsenia  both 
expressed  as  elementalequivalent 
Examples  of  typical  wording  follow: 

(i)  'Total  arsenic,  all  in  water  soluble 
form,  expressed  as  elemental: %." 

(ii)  "Total  arsenic,  as  elemental 

arsenic: %;  Water  soluble  arsenic, 

as  elemental  arsenic: %." 

(2)  The  ingredients  statement  of  a 
product  whose  active  ingredient  is  a 
salt,  ester,  or  amine  of  an  acid  must 
include  a  statement  giving  the 
percentage  of  acid  equivalent  an 
example  of  which  follows: 


Actma  ingriii*.  DnMiylMan*  •■«  01  2.4-0  '- 

tntr\  ingradwnM 


'  Contain*  22  1%  aod  «iM»t»'«  O)  ^^-C  erZ  ta.  2.4-0 
•ad  par  galton 
or 
-EgwvMant  ID  221%  2.4-0  or  2  ka.  2.4-0  aod  par 

(3)  Equivalency  statements  are  useful 
but  not  required  for  metallic  and 
halogen  compounds. 

(4)  the  label  shall  include  a  statement 
of  the  weight  of  active  ingredient  per 
unit  volume  of  product  if  the  product  is 
intended  for  agricultural  use  and  the 
dosages  are  expressed  in  volumetric 
terms.  A  statement  similar  to  "contains 

pounds  of  active  ingredients  per 

gallon"  (or  other  suitable  weight  and 
volume  units)  is  acceptable.  The 
expressed  conversions  shall  be  as 
accurate  as  is  practical.  Decimals  should 
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not  be  rounded  to  the  next  highest 
whole  number. 

(g)  Identification  of  inert  ingredients. 
(1)  If  the  Administration  determines  by 
regulations  or  on  a  case-by-case  basis 
that  any  inert  ingredient  poses  a  hazard 
to  man  or  the  environment,  that 
ingredient  must  be  identified  on  the 
label.  A  statement  in  or  in  close 
proximity  to  the  ingredients  statement 
similar  to,  Contains  (name  of 
ingredient)"  is  sufficient.  In  addition, 
special  precautionary  statements  may 
be  prescribed  with  respect  to  such 
ingredients.  Refer  to  §  156.50  for  a  listing 
of  those  inert  ingredients  which  must  be 
so  identified,  and  for  the  specific 
precautionary  labeling  required  for  each. 

(2)  Except  as  provided  by  paragraph 
(g)(1)  of  this  section,  if  any  inert 
ingredient  is  identified  on  the  label,  all 
inert  ingredients  must  be  identified  in 
descending  order  by  weight.  The 
percentage  of  the  inert  ingredients  need 
not  be  listed. 

(h)  Ingredients  statements  for 
products  of  biological  origin.  (1)  The 
ingredients  statement  for  a  product 
whose  active  ingredient  is  a  biological 
organism  rather  than  a  chemical 
substance  must  identify  the  organism  by 
the  most  explicit  accepted  scientific 
name  (genus,  species,  and  strain).  The 
statement  must  declare  the  number  of 
viable  organisms  or  colony-forming 
units  (e.g.,  spores)  per  unit  measures  of 
ingredients.  An  example  follows: 


Per 

cent 


-l- 


Ac*v«  ngrednnts  ■  moad  culture  of  not  less  Ihan 
100  mMnn  viable  spores  o(  aittw  Bacmjs  pcfid- 
*w  or  Baalua  tmtumortiut  or  txnh  par  gram  o< 


(2)  If  the  product's  action  derives  from 
a  combination  of  a  biological  organism 
and  a  toxin  of  biological  origin  (e.g.. 
Bacillus  thuringiensis).  or  if  it  is  not 
readily  demonstrable  whether  the  active 
component  is  a  viable  organism  (e.g., 
nuclear  polyhedrosis  virus),  the  active 
ingredient  must  be  stated  in  an 
acceptable  and  generally  recognized 
bioassay  unit.  An  example  follows: 


Per- 
cent 


Active    ngredlent:    Bsc^ka    thunngiama    Barlinar 

mternatjonal    Unrts    d    potaricy    per    mg 

(equmalant  Id  b*on  Intemational  Umts  o) 

po«arK»  par  pound  (quart)  o(  «w  product 

Ined  ngrstkant* 


(3)  the  ingredients  statement  for  a 
product  whose  active  ingredient  is  a 
naturally  occurring  plant  regulator,  for 


which  quantitdtive  chemical  methods 
and  units  are  not  available,  such  as 
cylokinen,  auxin,  orgibberellin.  must  be 
stated  in  an  acceptable  and  generally 
recognized  bioassay  unit.  For  example, 
the  active  ingredient  may  be  stated  as 
"Cytokinen  (equivalent  to  200  ppm 
kinetin  activity)"  or  "Auxin  (equivalent 
to  150  ppm  indoleacetic  acid  activity)." 

(4)  The  Agency  may  approve  alternate 
forms  of  ingredients  statement  for 
products  containing  ingredients  of 
biological  origin,  if  such  statements  are 
consistent  with  the  purposes  of  the  Act. 

(i)  Optional  expiration  date.  The 
labeling  may  bear  a  date  beyond  which 
the  product  may  not  legally  be  sold  or 
used.  A  statement  such  as,  "Not  for  sale 
or  use  after  (date)"  may  be  used  for  this 
purpose.  The  labeling  may  also  bear  the 
date  of  manufacture  of  the  product  as  a 
reference  for  such  a  statement,  e.g.,  "Not 
for  sale  or  use  after  six  months  from 
date  of  manufacture." 

(j)  Optional  statement  of  feed  and 
fertilizer  analysis.  A  registrant  may 
include  in  labeling  a  statement  of  feed 
or  fertilizer  composition,  which  may 
vary  according  to  the  requirements  of 
individual  State  laws.  The  statement 
must  be  separate  from  the  pesticide 
ingredients  statement,  and  must  not 
detract  from  or  obscure  the  required 
pesticide  labeling  statements. 

§  156.36    Net  tweight  or  measure  of 
contents. 

(a)  Requirement.  The  net  weight  or 
measure  of  contents  of  the  product  must 
appear  on  the  label  or  container.  The 
stated  net  weight  or  contents  must  be 
measured  exclusive  of  container  or 
wrappers  and  shall  be  the  average 
content,  unless  specifically  stated  to  be 
the  minimum  content. 

(b)  Units  of  measure.  (1)  The  net 
contents  may  be  stated  in  standard  U.S. 
units,  metric  units,  or  both.  Either  may 
predominate  or  be  emphasized  by 
means  of  placement,  type  size,  or  form, 
but  the  predominant  unit  must  be 
consistent  with  the  package  size  unit, 
e.g.,  metric  units  may  not  predominate 
on  a  package  containing  a  quart  of 
product. 

(2)  Units  must  be  appropriate  to  the 
size  of  the  package.  For  example,  a 
package  containing  less  than  one  pound, 
gallon,  kilogram  or  liter  must  be 
expressed  in  smaller  appropriate  units, 
e.g.,  ounces,  quarts,  grams  or  milliliters. 

(c)  Form  of  statement.  Unless 
otherwise  specified  in  this  section  or  by 
the  Agency,  any  method  of  expressing 
the  net  weight  or  contents  is  acceptable. 

(d)  Net  contents  statement  for  multi- 
unit  packages.  The  net  contents 
statement  of  a  multi-unit  package 
containing  unit  packages  (not  intended 


to  be  sold  separately)  must  include,  on 
the  labeling  of  the  outer  container: 

(1)  The  number  of  individual  unit 
packages  contained  in  the  package; 

(2)  The  net  weight  or  contents  or  each 
unit  package;  and 

(3)  The  net  weight  or  contents  of  the 
total  package.  For  example,  a  package 
containing  four  individual  bait  boxes 
may  state  "4  bait  boxes  100  grams  each. 
Total  400  grams."  A  container  of 
individually  wrapped  tablets  may  state 
"50-15  gm  tablets.  Total  750  gms." 
Individual  unit  packages  are  not 
required  to  bear  a  net  contents 
statement. 

(e)  Location  of  the  net  contents 
statement.  (1)  The  net  contents 
statement  may  be  located  either  on  the 
label,  labeling,  or  container.  If  on  the 
label,  the  preferred  location  is  the  lower 
third  of  the  front  panel.  If  on  the 
container,  it  must  be  in  close  proximity 
to  the  label  text,  and  may  not  appear 
only  on  the  top,  bottom,  or  lid  of  the 
immediate  container  or  outer  container, 
if  there  is  one. 

(2)  The  net  contents  of  a  product  being 
transported  or  stored  in  a  bulk  container 
must  appear  on  the  shipping  papers 
accompanying  the  product,  or  on  the 
labeling  attached  to  the  bulk  container. 

(f)  Fair  Packaging  and  Labeling  Act. 
Any  net  contents  statement  that  meets 
the  requirements  of  the  Fair  Packaging 
and  Labeling  Act,  as  set  out  in 
regulations  in  16  CFR  Part  500,  satisfies 
the  requirements  of  paragraphs  (b),  (cj, 
and  (d)  of  this  section. 

(g)  Variations  in  net  content. 
Variation  above  minimum  content  or 
around  an  average  is  permissible  only  to 
the  extent  that  it  represents  deviation 
unavoidable  in  good  manufacturing 
practice.  Variation  below  a  stated 
minimum  is  not  permitted.  In  no  case 
shall  the  average  content  of  the 
packages  in  a  shipment  fall  below  that 
stated  average  content. 

Subpart  C— Warnings  and 
Precautionary  Statements 

§  1S6.40    Content  and  format. 

(a)  General.  The  label  of  each 
pesticide  product  shall  bear  warnings 
and  precautionary  statements  with 
respect  to  human,  environmental,  and 
physical  or  chemical  hazard  posed  by 
the  product,  in  accordance  with  this 
subpart.  Statements  required  by  this 
subpart  include  the  signal  word,  child 
hazard  warning,  statements  of  practical 
treatment,  and  general  precautionary 
statements.  Required  environmental 
hazard  statements  include  toxicity  to 
nontarget  fish,  mammals,  birds,  aquatic 
invertebrates,  beneficial  insects,  and 
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§152.42    Toxrcity  category. 

The  label  of  each  pesticide  product 
msut  include  the  warning  statement 
required  for  the  toxicity  category  to 
which  the  product  has  been  assigned, 
based  on  its  acute  toxicity  (oral  LD»o. 
dermal  LDjo.  inhalation  LCm.  skin  and 
eye  effects).  A  product  is  assigned  to 
one  of  four  toxicity  categories  for  each 
hazard  indicator.  Table  1  lists  the 
toxicity  categories  for  each  acute 
indicator,  and  the  criteria  for  each. 
Category  1  being  of  greatest  toxicity  and 
Category  IV  least.  The  overall  toxicity 
category  of  the  product  is  determined  by 
the  greatest  hazard  shown  for  any  of  the 
acute  indicators  listed  in  the  following 
table: 


Ofai  lD»  

Dermal  LOm.- 


plants.  Required  physical  and  chemical 
hazard  statements  primarily  include 
flammabilily,  but  may  also  include 
characteristics  such  as  explosiveness. 
reactivity,  or  oxidizing  capability.  The 
Agency  may  require  on  a  case-by-case 
basis,  that  additional  hazard  statements 
appear  on  the  label,  such  as  statements 
pertaining  to  chronic  hazards. 

(b)  Front  panel  statements.  All 
required  front  panel  warnmg  statements 
must  he  grouped  together,  must  run 
parallel  to  other  print  on  the  label,  and 
must  appear  with  sufficient  prominence 
to  make  them  unlikely  to  be  overlooked. 
The  signal  word  and  the  child  hazard 
warning  are  subject  to  ihe  type  size 
requirements  specified  in  Table  I  of 

§  156.10.  Surrounding  t'le  front  panel 
warning  statements  with  a  solid  line 
(blocking)  is  suggested  as  a  means  of 
lending  prominence  to  these  statements. 

(c)  Side  or  back  panel  statements. 
Precautionary  statements  must  be 
grouped  together  on  the  label  and 
appear  under  the  general  heading 
"Precautionary  Statements."  They  must 
be  further  delineated  into  "Hazards  to 
Humans  and  Domestic  Animals." 
dealing  with  humans,  pets,  and 
livestock;  "Environmental  Hazards," 
addressingvfish.  birds,  wildlife,  aquatic 
invertebrates,  plants,  and  beneficial 
insects:  and  "Physical/Chemical 
Hazards."  including  flammability 
hazards. 

(d)  Referral  statement.  If 
precautionary  statements,  including  the 
Environmental  Hazard  and  Physical  and 
Chemical  Hazard  statements,  appear  on 
panels  other  than  the  front  panel,  the 
front  pa.'.el  must  contain  a  referral 
statement  in  language  similar  to  "See 
additional  precautionary  statements  on 
side/back  panel."  This  referral 
statement  may  be  combined  with  that 
required  for  the  Statement  of  Practical 
Treatment,  if  applicable.  Any  or  all 
precautionary  statements  may  be 
located  in  the  front  panel  statements 


TaWe  1— Toxicity  Category  Critena 


Hazard  nkcatora 


Category  I 


CaMgory  II 


Caiagwy  m 


Caagoryiv 


innalatiori  Ldo  [actual 

chamber 

oncentration 

measured  for  8  4- 

hour  exposurv 
E*e  effects 


Skin  ettects 


I  up  10  ano  nciiXling  50  >50  On  500  ing/liB       j  >500  Ihfu  5000  mg/kfl     >50O.  -ng'tift 

Up  to  and  nckntno  > 200  thru  2000  mg/ke  I  >2000  Vmi  5000  mg/    I  >5a0O  m^t^ 

200  rng/Kg  ,      k^ 

,  Up  to  and  KxaixSng  :•  0  Oi  Ihri;  0  J  T^g  Mer      -> 0  5  Ifm  5  mg/Wai !>Snig/llw. 

OOSmg'Inat 


Conwwc  (arwenible 

desiructtor  ol  ocuar 
tissue)  or  corrieai 
aivoivefnant  or 
■ntalion  persisting 
tor  rrwre  thar  21 
days 
Corroswe  (Msaue 
destnxmon  mic  the 
dermis  and/or 
acamng). 


Corneal  involvamerK  or     Comtti  ii»el»»iiam. 


mtatior  cleanng  i 
B-21  days 


Severe  irmaaor  at  ^2 
txxrs  (severe 

e<Ytnema  or  edema) 


or  vntatior>  daanng 
n  7  days  or  laas 


72  houn  (moderate 

ery(tiei>ia) 


24  horn. 


;  Mtoor  akgntnai 

(no  nUaaor  or  i 


§156.44    Slanalword. 

(a)  The  signal  word  ("DANGER." 
"WARNING."  or  "CAUTION")  of  the 
Toxicity  Category  to  which  the  product 
is  assigned  must  appear  on  the  front 
panel  of  the  label  beneath  the  heading 
"Precautionary  Statements"  on  the  side 
panel  as  required  by  §  156.5Z  and  on 
any  labeling.  The  words  "Danger", 
"Warning",  and  "Caution"  may  not 
appear  in  labeling  in  any  other  location, 
unless  required  by  the  Agency. 

(b)  The  label  of  a  product  assigned  to 
Toxicity  Category  I  based  on  acute  oral, 
dermal,  or  inhalation  toxicity  is  required 
to  bear  the  signal  word  "DANGER".  In 
addition,  the  word  "POISON"  (in  red) 
together  with  the  skull  and  crossbones 
must  appear  in  close  proximity  to  the 
signal  word. 

(c)  The  label  of  a  product  assigned  to 
Toxicity  Category  1  solely  on  the  basis 
of  eye  or  skin  irritation  effects  is 
required  to  bear  the  signal  word 
"DANGER".  The  skull  and  crossbones 
and  word  "POISON"  are  not  required 
for  such  products. 

(d)  The  label  of  a  product  assigned  to 
Toxicity  Category  II  is  required  to  bear 
the  signal  word  "WARNING". 

(p)  The  label  of  a  product  assigned  to 
Toxicity  Category  III  or  IV  is  required  to 
bear  the  signal  word  "CAUTION". 

(f)  The  label  of  a  product  in  any 
Toxicity  Category  may  not  bear  the 
signal  word  assigned  to  a  category  of 
lesser  toxicity,  unless  the  Agency 
determines  that  the  testing  upon  which 
that  categorization  was  based  is  not 
truly  indicative  of  the  toxicity  of  the 
product  to  humans. 

(g)  The  label  of  a  product  in  any 
Toxicity  Category  may  not  bear  the 
signal  word  assigned  to  a  category  of 
greater  toxicity,  unless  the  Agency 
determines  that: 

(1)  The  testing  upon  which  that 
categorization  was  based  is  not  truly 


indicative  of  the  toxicity  of  the  product 
to  humans;  or 

(2)  Based  on  accident  reports  or  other 
information,  the  product  requires  the 
higher  signal  word  to  prevent 
unreasonable  adverse  effects. 

§156.46    CtiHd  hazard  warning. 

(a)  A  child  hazard  warning  statement 
must  appear  on  the  front  panel  of  the 
label,  on  a  separate  line  above  the 
signal  word,  unless  a  waiver  has  been 
obtained  in  accordance  with  paragraph 
(c)  of  this  section.  The  child  hazard 
warning  must  also  appear  in  any 
product  labeling.  The  child  hazard 
warning  may  not  be  juxtaposed  with  the 
signal  word  (i.e.,  WARNING;  Keep  Out 
of  Reach  of  Children)  so  as  to  give  the 
impression  that  the  signal  word  applies 
only  to  child  hazards. 

(b)  The  child  hazard  warning  normally 
required  on  products  is  "Keep  Out  of 
Reach  of  Children."  If  this  warning 
would  not  be  appropriate  because  of  the 
circumstances  of  the  intended  use 
pattern,  the  Agency  may  permit  a  child 
hazard  warning  that  more  accurately 
reflects  the  form  and  use  of  the  product. 
For  example,  a  dog  or  cat  collar,  where 
the  normal  use  of  the  product  permits 
access  by  children,  may  bear  the  child 
hazard  warning,  "Do  not  allow  children 
to  play  with  collar." 

(c)  Upon  written  request  of  the 
registrant,  the  Agency  will  consider 
waiving  the  requirement  for  a  child 
hazard  warning.  To  support  a  waiver 
request,  the  product  must  be  approved 
for  use  by  or  on  small  children  and 
infants,  or  the  applicant  must 
demonstrate  that  the  likelihood  of 
contact  with  children  in  distribution, 
marketing,  storage,  or  use  is  extremely 
remote. 
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§  156.48    Statement  of  practical  treatment. 

(a)  Requirement.  A  statement  of 
practical  treatment  is  required  on  the 
label  of  each  pesticide  product  assigned 
to  Toxicity  Category  1. 11,  or  111. 
Instructions  must  address  each  route  uf 
exposure  (oral,  dermal,  inhalation,  eye 
and  skin  effects)  that  assigns  the 
product  to  Toxicity  Category  1,  II.  or  111. 
A  statement  is  not  required  for  any 
route  of  exposure  in  Toxicity  Categdry 
IV.  Instructions  for  various  routes  of 
exposure  may  be  combined  when 
appropriate. 

(b)  Placement  of  statement.  (1)  The 
statement  of  practical  treatment  for  each 
route  of  exposure  falling  into  Category  I 
shall  appear  on  the  front  panel  of  the 
label,  grouped  with  the  signal  word  and 
child  hazard  warning.  Blocking  is 
suggested  as  a  means  of  emphasizing 
the  statements. 

(2)  The  statement  of  practical 
treatment  for  routes  of  exposure  not 
falling  into  Category  I  may  appear  on 
the  front,  side,  or  back  panel.  In  this 
case,  the  statements  must  be  set  apart 
from  other  precautionary  statements  on 
the  panel.  A  referral  statement  on  the 
front  panel  must  be  used  when  practical 
treatment  statements  appear  elsewhere 
on  the  label. 

(c)  Format  of  statement.  (1)  The 
heading  "Practical  Treatment"  or  "First 
Aid"  must  precede  the  statement  in  all 
cases.  The  heading  "Antidote"  shall  not 
be  used,  unless  a  specific  antidote  is 
recommended. 

(2)  The  statements  should  be  brief  and 
in  clear,  simple,  straightforward 
language  so  that  the  average  person  can 
easily  and  quickly  understand  the 
instructions. 

(3)  The  statements  should  be 
segregated  according  to  the  various 
routes  of  exposure.  Routes  of  greater 
hazard,  requiring  the  most  urgent 
treatment,  should  be  listed  first.  For 
example,  a  product  whose  primary 
hazard  is  eye  irritation,  with  lesser 
effects  from  oral,  dermal,  and  inhalation 
toxicity,  should  appear  as  follows: 

IF  IN  EYES 

IF  SWALLOWED 

IF  ON  SKIN 

IF  INHALED 

(d)  Nature  of  statements.  (1)  A 
recommended  practical  treatment 


measure  should  generally  be 
appropriate  for  all  levels  of  exposure  to 
the  pesticide  that  result  in  acute  toxic 
effects. 

(2)  The  statement  should  be 
appropriate  for  persons  of  all  ages  who 
might  be  expected  to  be  exposed,  or 
should  distinguish  between  treatments 
for  differing  ages,  e.g.,  children  vs. 
adults. 

(3)  The  recommended  practical 
treatment  should  be  one  that  any 
reasonably  competent  individual  is 
capable  of  performing.  Procedures  for 
which  medical  personnel  or  specialized 
equipment  are  required  should  be 
reserved  for  a  "Note  to  Physician." 

(4)  The  treatment  should  have  few  or 
no  harmful  effects. 

(5)  If  there  is  a  specific  antidote  for 
the  pesticide,  information  on  its  use 
should  be  included. 

(6)  If  inducing  vomiting  is 
recommended  as  a  practical  treatment 
measure,  salt  or  salt  solutions  shall  not 
be  recommended  as  the  emetic  agent. 

§  156.49    Note  to  ptiyslcian. 

A  "Note  to  Physician"  must  be 
included  on  the  label  for: 

(a)  All  products  in  Toxicity  Category 
I,  and 

(b)  Any  product  containing  an 
ingredient  that  produces  physiological 
effects  requiring  specific  antidotal  or 
medical  treatment.  Examples  of  this 
latter  category  are  cholinesterase 
inhibitors  (such  as  carbamates  and 
phosphorothioates).  metabolic 
stimulants  (such  as  dichloroohenolsl. 


and  anticoagulants  (such  as  warfarin). 
The  Note  to  Physician  must  appear  near 
the  Statement  of  Practical  Treatment, 
but  clearly  distinguished  from  it. 
Appropriate  items  for  the  Note  to 
Physician  are  technical  information  on 
symptomatology,  use  of  supportive 
treatments  to  maintain  life  functions,  an 
medications  that  may  counteract  the 
specific  physiological  effects  of  the 
pesticide.  A  company  telephone  number 
may  be  provided  to  give  medical 
pers'innel  access  to  specialized  medical 
advice. 

§  156.50    Inert  Ingredient  labeling. 

(a)  When  an  inert  ingredient  has  been 
determined  by  the  Agency,  by  regulation 
or  on  a  case-by-case  basis,  to  pose  an 
acute  or  other  hazard,  or  to  contribute 
significantly  to  the  overall  hazard  of  the 
product,  the  label  must: 

(1)  Identify  the  inert  ingredient  by 
common  name,  if  there  is  one,  or  by 
chemical  name,  in  close  proximity  to  the 
ingredients  statement  (a  statement  such 

as  "Contains "  is  acceptable  for 

this  purpose): 

(2)  Include  specific  precautionary 
statements  required  by  ths  subpart  or  by 
the  Agency;  and 

(3)  If  required  by  the  Agency,  include 
specific  practical  treatment  statements 
pertaining  to  the  inert  ingredient. 

(b)  Any  product  containing  an  inert 
ingredient  listed  in  Table  1  must  include 
the  specified  information  on  the  label: 


Table  i— Required  Labeung  for  Inert  Ingredients 


Sobsiance 

Limitaiion* 

Pequtred  labeltng 

Cartxxi  tatracNonde 

Memanoi      ..._    .. 



4  pefcent  w  more 

10  percent  or  more  ... . 

1    tdentiftcation 

2.  Skull  and  crosstxjnes  and  word  POISON  m  red. 

3  Statement      DANGER"    May  be  fatal  rf  swaltowed  or 
Inhaled 

4  Aopropnale  practical  treatment  statenwnt 

1  IdentifKation 

2  Skull  and  crossbooes  and  word  POISON  m  red 

3  Statement      DANGER    Methanol  rtwy  cauae  blindnesa 
Fatal  It  swallowed   Avoid  txeathmg  spray  rnot  or  vapors 
AvoK)  contact  with  skm 

4  Appropriate  practical  treatment  statement 
1    ldentt1»catK>n 

Petroleum  dnullgles  (wnef 

)  inert) 

So<*um  nitnte 

2  Aporopnaie  practical  lrealn>ant  statement 

i 

JMI 
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§156.52    Human  hazard  precautionary 
statement. 

(a)  Heading.  Human  hazard 
precautionary  statements  must  be 
immediately  preceded  by  the  signal 
word,  if  the  statements  appear  on  other 
than  the  front  panel,  and  by  the  heading, 
"Hazards  to  Humans  and  Domestic 
Animals."  If  the  use  pattern  precludes 
reasonable  expectation  of  exposure  to 


domestic  animals,  the  phrase and 

Domestic  Animals"  may  be  omitted 
from  the  heading. 

(bj  Acute  hazard  precautionary 
statements.  (1)  Tables  1  through  5 
illustrate  typical  human  precautionary 
statements  that  must  normally  appear 
on  labels.  These  tables  are  organized  by 
route  of  exposure  and  Toxicity 
Category,  and  include  the  appropriate 


signal  word  and  typical  statements  of 
practical  treatment. 

(2)  Because  these  tables  do  not 
express  all  the  hazards  of  specific 
products,  and  because  toxic  effects 
other  than  acute  effects  are  not 
addressed,  modification  or  expansion  of 
precautionary  statements  may  be 
necessary  to  reflect  specific  hazards  of  a 
given  pesticide  product.  Tables  1 
through  5  follow: 


Table  1— Precautionary  Statements  for  Acute  Oral  Ingestion  Hazard 


To«icit>  calegofy 


Signa  »»ora 


Skji'  and  crossbooes 
»r>a    Poison    fequifed 


Precautionary  stalementt 


Suiwnent*  o<  pf»ctic*  trMtmern  ' 


LD>.  up  10  arx3  rriciudina  59  mg'kg       Dangef.. 


LD,.    -M  tnru  iOC  mg/Kg.. 


Warning 


LD„  >S00  thru  SOCX)  mg/Kg 

IV 

LD„  gfeate»  man  5000  mg/kg 


Caution . 


V«».. 


/ 


No.. 


Fatal  ri  swaNowed    Wasn  xnorojgt^,  witn  aoap  ana  water    M  Swuowta  Can  a  phynciar  a  faton 
attw  nandhng  ano  betce  eating  onnnmg  or  jamg  tobacco         Control  Cwn«    Dnnk  i  o>  2  ^ataM  ol 

aratar  ana  nOuc*  vomtng  by  toudwig 
back  ol  throat  imVi  fngar  Do  not  mduca 

i  ■  vomrtiog  or  grva  anyttwig  by  moutr  to 

'  an  urxxmscioua  parson  < 

May  be  tatai  if  swaliowea   Wa»n  ttKxougmy  witr  »oap  ano     Sam«  as  above 
water  after  tiandlmg  ana  before  eating    annking  or  u»ng 


No.. 


Marmiji  i(  swaliowea    wasr  rwougns  wit)^  soap  and  water 
after  f^arxJtir^ 


No.. 


Norie  reguirec 


Do 


None  regurea 


depend^TSS  tSIS^  to^STS  ^  ^orJST'^""'  '*"^^'  '"  ""^^  ^-""S  ^"^"^^  *«^""«  ''  "^  •'«  =*^=>»~«  "^  ^  "«"«»-  ^  «^"e  "»>  "  =<x*.«*c.ed 

VZ,?^!7^.'r  'r^*'T^^  '  P"«»«"^  <*  ''°«o"  C<''*oi  Center   Dnm.  i  or  2  giasse.  oi  water  ana  <n 
ig  syrup  of  ipecac   Do  not  induce  «>miting  or  give  anything  by  rrxxjtr  tc  ar  unconscious  person 

Table  2— Precautionary  Statements  for  Acute  Dermal  Absorption  Hazard 


.t.  '^"n'lvS^'sr^y-^UnS^i^  tr.T^a:  rr^^v^;^'^g^a':^^^r^T.?"j;^         --  -----.-—« t.-  o,  ..oa. 


Toiocity  category 


Signal  wora 


Skull  ana  croasbonep 
ar>a  posion  required 


Precaut)or\ary  »tatef7>entj 


Statements  ol  practicai  treatment 


LD>    up  to  ana  including  ?0C  mg'     Danger 


LD^    >  200  thru  2000  mg,k.g 


Warning 


LDv.  >  2000  thr-d  5000  mg  kg  Caution . 


tv 

LDv    >5000  mg/kg  . 


..do.. 


Ym_ 


No.. 


No. 


No.. 


Faiat  If  absorbed  through  skin  Do  noi  get  in  eyes  on  tiun 
Of  on  dothing  Wear  protective  doltung  ana  rubber  glovat 
Waan  thoroughly  with  aoap  ana  water  after  handling  arM 
before  eating  anntung  or  using  tobacco  Remove  contanv- 
riatea  cioth(r>g  and  wash  twtore  reuse 


May  be  tatai  rt  absorbed  ttvougti  sKm  Do  nol  get  m  eyes  on     Same  as  above 
akm    or  on  clothing    Wear  protective  ctottwig  and  oibber 
gtovn   Wash  thoroughly  with  sow)  and  water  attar  han- 
dhng    and    before    eatmg,    dnniung     or    usmg    tobacco 
Remove  contammaled  clothing  ana  wash  before  reuse 


If  or  tkm    Wash  with  pienty  ol  soap  ana 
water  Oe:  rnedcai  atientK>n 


Harmful  If  at»ort>ed  tfvough  slun  Avoid  contact  with  skm 
eves  or  ctothmg  Wash  thoroughly  with  soap  ana  water 
after  handling 


Do 


None  reouKed      '  Norte  ' 
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Table  3— Precautionary  Statements  fo«  Acute  Inhalation  Hazard 


Toaoly  caMgoiy 


Stgrtmom 


Skuti  «nd  cfosst)o.-ies 
(nd    Poison  '  required 


Precauiooary  swements  afxl  requirements 


Statements  ol  pricticsl  treatment 


'  I 

LCu  up  to  and  nckidmg  0  06  ntg/t    Owigw 
(actuat    chanibat    concankakon 
"naasuratf  tot  i  tour-hour  axpo- 

suel 


Caution 


LC>,    >0  05    Itlru    0  5    rr>gi    lactual   .Warning 
cfiamber  concerlratnn  meas^jred 
■or  ( tour-hour  aiposure) 


m 

LC,.  -  0  5  ttv\j  5  mg/l  (actual 
chanOer  corx»ntration  measured 
•or  a  tour  hour  exposure) 

fV 

LCv  greater  than  S  mq/l  (actual 
chamtMf  concarMraMn  meaawad 
tor  a  tour-hou  exposLra 


L 


ital  *  xhalad  Do  not  breatfie  dust  (vapor  or  spray  rmsl) 
1  iden»<>  speotc  raspaalary  protacftva  device  approved  by 
the  Mine  Satety  and  Haalth  Adminie»ation  wid  the  Nalion- 
al  Institute  'or  Occupational  Safety  and  Health  )  Remove 
contamnaiad  do«n«ig  and  wash  betora  reuse. 

L 

may  be  (alai  if  inhaled  Do  not  breathe  dust  (vapor  or  spray 
m,st;  A  ear  a  masn  or  pesticide  -espirator  lointly  acorovea 
bv  the  Mine  Salary  and  Health  Administratior  and  the 
National  institute  lor  Occupational  Safety  and  HeaWi. 
Remove  :oniaminateo  ciolhing  and  xrasn  belore  reuse 


Harmtul  i  mhalad.  Avoid  Breatr»ng  dust  (vapor  or  sprav 
I  imsl)  Remove  contaminaiec  ciotiing  s-yj  wasr  contami 
I  natad  clothing  and  wash  Defcxe  'euse. 

fjbne 


If  irihaled-  Remove  victini  to  Itesh  air  It 
not  breathing,  giva  artMeial  raafaaaort. 
prefaraUy  mouth-to- mouth.  Gat 

attention 


Same  as  atiove 


Must  be  determmed  on  an  mdhnduat  basis, 
cjepending  on  site  ol  use 


1  required  . 


f- 


None  required 


Table  4  —Precautionary  Statements  for  Eye  Irritation  Hazard 


Toxoty  calegorv 


Stgnai  word 


SfcuH  ary]  crossbcyies 
arx3    Poison    required 


Corrosnre  irreverstite  destruction 
0«  ocular  H&sue)  or  corneal  in- 
volvement or  irritation  persisting 
lor  more  than  2t  days 


Danger 


Corneal    nvotvement    or    »Titation     Warning 
daanng  w\  8-21  days 


Corneal    tivotvement    or    mtatwo  ^  Cautxx\ . 
cJeanng  m  7  days  or  less 


Mtrwnal    etiects    clearing    n    less  do 

tfian  24  hours 


Precautionary  statements 


Statements  ol  practical  treatment 


Qorrosfve.  '  Causes  meversible  eye  damage  Do  not  gel  ^n 
eyes  or  on  clothing  wea'  goggles,  'ace  snieio  or  salery 
glasses)  '  Wash  ihorougnty  with  soap  and  water  after 
handling   Remove  contammaieo  clothing  and  wash  before 


luses  suOstamial  but  temporary  eye  intun*  Do  not  get  m 
eyes  or  on  ciorhing.  vVeai  (goggles  lace  shield  or  safety 
glasses) '  Wash  thorougtny  with  soap  and  watei  after 
handling  Remove  conta'-nrated  clothing  and  was^  belore 
reuse 


jr« 
cUii 


isas  (moderate)  eye  injury  (irritation)  Avoid  contact  with 
eves  or  Clothing  Wash  ihorojgi'iY  with  soap  and  water 
after  handnng. 


It  in  eyes  Hold  eyelids  open  and  tlusfi 
with  a  steady  gentle  stream  of  water  for 
1 5  minutes  H  sumMimmt  DtHik  promptly 
a  large  quantity  ol  nmlk.  agg  whaa.  gela- 
«n  solution,  or.  4  thasa  aca  not  avail- 
abla  large  quandtaa  ot  water  Avoid 
alcolhol  Not*  to  Phyaaan:  Probable 
mucosal  damage  may  contraindicate  the 
use  of  gastric  lavage 


Same  as  atx)ve,  evcet^t  omit  Note  to  Phy- 
SKTian 


If  in  eyes  Flush  eyes  with  plenty  of  water 
Call  a  physician  if  irntation  persists 


None 


required 


None  '■eq-jired 


■  5L2r«,2;!^^i,^itT*"^  1!?  ?°**'  »  "°'  '""**'  <=°™^  "  damon«rated  by  testing  " 

tor  r«SSS  X^^  *  torm  Of  eye  protectwo.  Ftecommenda.«n  lo.  goggtes  or  »ce  «««  „  appropnate  tor  mdustnal.  commerc«l.  or  institutional  .ses  Sa.ety  glasses  may  be  recommerv^ 


I 

Table  5— Precautionarv  Statements  for  Dermal  Irritation  Ha^'ard 


To»aty  category 


Corrosive  (tissue  destujcltori  dermB  '  Danger 
and.  or  scamngj 


Severe    rntatation    at     72     hours      Warning 
(severe  erythema  or  edema) 


Moderate    intation    at     72     hours     Caution 
(moderate  erythema) 


Precautionary  statements 


Statements  of  practical  treatment 


Corrcsive  Causes  txirns  Do  not  get  in  eyes,  on  skin  or  on 
clothing  Wear  protective  clothing  and  ruober  gdves  ' 
Wash  thoroughly  with  soap  and  water  after  handling 
Remove  contaminated  clothing  ano  wash  t>efore  reuse 


Ckuses  skin  irritation  Do  not  get  on  sum  o<  or  cioihmg 
Wash  ttyxoughly  with  soap  and  water  after  handling 
Rt'nvive  coniai-^inaieo  clothing  and  wash  before  reuse 


If  or)  skin  Wash  with  plenty  of  soap  and 
water  Gel  medical  attention  If  swal- 
lowed Dnnli  promptly  a  large  quantity  of 
milk  egg  white  gelatin  solution,  or  if 
thiese  are  not  available,  large  quantities 
ol  water  AvoKf  alcohol  /Vole  to  Ptiysi- 
cmr^  Probable  mucosal  damage  may 
contraindicate  use  of  gastnc  lavage 


SaTie  as  above   except  omit  Note  to  Phy. 
sician 


Airoid  contact  with   sk.n   >   cic-mg    Wash   thoroughly  with  |  if  or  «.n    wash  with  plenty  ol  soap  and 
■scap  and  wate-  ane-  handling  „^,_^    ^g,  ^^K-ai  attention  if  irritation 

persists 
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Tonicity  category 


Mik)  Of  siigm  imtation  at  72  hour* 
(no  imlation  or  sUght  eryttiama) 


Tabl£  5— Precautionary  Statements  for  Dermal  Irritation  Hazard— Continued 


signal  word 


Skull  and  crossbones 
anc  'Poison"  regureO 


Prscaubonary  ttatemanl* 


StiMmanti  d  practical  Iraalmant 


-.do. 


•1  No Norw  ragmrad 


Nona  raqund 


'  Ne«d  lor  gloves  inual  Be  Ootemnnad  on  an  .ndnnoual  t>asis   Some  products  cause  Waienng  il  cor>tm«)  under  ciotn«v 


(3)  If  a  product  exhibits  differing 
degrees  of  acute  effects  by  several 
routes  of  exposure,  a  composite 
precautionary  statement  and  statements 
of  practical  treatment  must  be 
developed  by  combining  the  statements 
from  the  table. 

(c)  Respirator  statement.  (1)  A 
respirator  statement  is  required  on  the 
label  of  each  end-use  product  assigned 
to  Toxicity  Category  I  or  II  on  the  basis 
of  inhalation  toxicity. 

(2)  The  label  of  a  product  in  Toxicity 
Category  I  on  the  basis  of  inhalation 
toxicity  must  identify  and  require  the 
use  of  a  specific  type  of  respiratory 
protective  device  that  will  provide 
protection  to  those  exposed  to  the 
pesticide.  Specific  model  designations 
may  also  be  included.  Only  respirators 
jointly  approved  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  ther 
provisions  of  30  CFR  Part  11  for  either 
Supplied  Air  Respirators  (Subpart  J)  or 
Pesticide  Respirators  (Subpart  M)  may 
be  specified  on  the  label.  A  list  of 
approved  respirators  entitled,  "NIOSH 
Certified  Equipment  List  as  of  (date),"  is 
published  periodically  by  NIOSH.  A 
copy  of  the  latest  edition  of  this 
publication  may  be  obtained  at  a  charge 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

(3)  The  label  of  a  product  in  Toxicity 
Category  II  on  the  basis  of  inhalation 
toxicity  must  bear  the  statement,  "Wear 
a  respirator  jointly  approved  by  the 
Mine  Safety  and  Health  Administration 
and  the  National  Institute  for 
Occupational  Safety  and  Health  for 
pesticide  application."  The  label  may 
also  identify  a  specific  model  of 
respirator. 

(d)  Optional  emergency  information. 
Emergency  information,  in  addition  to 
that  required  by  this  subpart,  may  be 
included  on  the  label.  Such  information 
may  instruct  the  user  how  to  contact  the 
company  or  the  National  Response 
Center  in  care  of  accident,  spill,  or  other 
emergency.  A  registrant  may  include  (or 
the  Agency  may  require)  a  telephone 
number  for  access  to  emergency 
information. 


§156.55     Environmental  ttazard 
statements. 

(a)  Requirement.  Statements 
pertaining  to  hazard  to  fish,  mammals, 
birds,  aquatic  invertebrates,  beneficial 
insects,  and  endangered  species  are 
required  on  the  label  of  a  product 
intended  for  outdoor  use.  The  required 
statements  are  based  on  the  results  of 
tests  required  by  40  CFR  158.145  and 
158.155. 

(b)  Placement.  (1)  A  statement  that 
applies  to  the  majority  of  use  patterns 
on  the  label  should  generally  appear  in 
the  side  or  back  panel  Precautionary 
Statements,  under  the  heading 
"Environmental  Hazards." 

(2)  A  statement  associated  with  a 
specific  use  pattern,  site  of  application, 
application  technique,  time  of 
application,  or  geographic  location 
should  be  placed  in  the  general 
Directions  for  Use  section,  or  in  close 
association  to  the  applicable  use 
directions. 

(c)  Environmental  contamination 
statement.  (1)  Except  as  provided  by 
paragraph  (c)(3)  of  this  section,  each 
product  intended  for  outdoor  use  must 
bear  the  statement  "Do  not  contaminate 
water  by  cleaning  of  equipment  or 
disposal  of  wastes."  This  statement 
must  appear  in  the  Precautionary 
Statements  section. 

(2)  Each  product  intended  for  outdoor 
use  (unless  application  to  water  or 
wetlands  is  specified  on  the  label)  must 
bear  the  statement,  "Do  not  apply 
directly  to  water  or  wetlands." 

(3)  Each  product  for  use  in  cooling 
towers,  pulp  and  paper  mills,  or  similar 
sites  where  the  pesticide  may  be 
contained  in  effluent  discharges  from 
the  site  (which  may  be  governed  directly 
or  indirectly  by  the  issuance  of  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit),  is 
required  to  bear  the  following  statement: 

Do  not  discharge  effluent  containing  this 
product  uito  lakes,  streams,  ponds,  estuaries. 
'  oceans,  or  pubhc  waters  unless  this  product 
is  specifically  identified  and  addressed  in  an 
NPDES  permit.  Do  not  discharge  effluent 
containing  this  product  to  sewer  systems 
without  previously  notifiying  the  sewage 
treatment  plant  authoriiy.  For  guidance, 
contact  your  State  Water  Board  or  Regional 
Office  of  the  EPA. 


This  statement  must  appear  in  the 
general  Directions  for  Use. 

(d)  General  toxicity  statements. 
Products  intended  for  outdoor  use  that 
exhibit  toxicity  to  various  nontarget 
animals  as  demonstrated  by  the  toxicity 
tests  required  by  $  158.145.  must  bear 
toxicity  statements  (which  shall  be 
located  in  the  Precautionary  Statements 
section  of  the  label)  as  follows: 

(1)  If  the  mammalian  acute  oral  LDm  is 
100  mg/kg  or  less,  or  the  avian  acute 
oral  LXiso  is  100  mg/kg  or  less,  or  the 
avian  subacute  LDjo  is  500  ppm  or  less, 
the  label  must  bear  the  statement.  'This 
pesticide  [or  product]  is  toxic  to 
wildlife." 

(2)  If  the  fish  acute  LDm  is  1  ppm  or 
less,  the  label  must  bear  the  statement 
"This  pesticide  [or  product]  is  toxic  to 
fish." 

(3)  If  the  aquatic  invertebrate  acute 
LDso  is  1  ppm  or  less,  the  label  must  bear 
the  statement.  "This  pesticide  [or 
product]  is  toxic  to  aquatic 
invertebrates." 

(4)  The  term  "toxic"  in  the  statements 
must  be  replaced  with  "extremely  toxic 
*  *  *  [Fish  and/or  wildlife]  in  treated 
areas  may  be  killed,"  if  f^eld  studies  or 
accident  history  demonstrates  that  the 
use  of  the  pesticide  may  result  in  fatality 
to  birds,  fish,  aquatic  invertebrates  or 
mammals.  The  Agency  will  apply  this 
requirement  on  a  case-by-case  basis. 

(5)  If  the  product  exhibits  toxicity  in 
more  than  one  wildlife  or  aquatic 
category,  the  required  statements  may 
be  combined  i.e..  "This  pesticide  is  toxic 
to  fish  and  wildlife."  If  a  product 
exhibits  toxicity  to  both  fish  and  aquatic 
invertebrates,  only  the  statement  for  fish 
in  paragraph  (d)(2)  of  this  section  need 
be  used. 

(e)  Use  restrictions.  The  toxicity 
statements  in  paragraph  (d)  of  this 
section  are  the  minimum  acceptable  for 
any  product  requiring  environmental 
hazard  statements.  If  a  product  is  toxic 
or  extremely  toxic  and  an  environmental 
hazard  is  associated  with  a  specific  use 
pattern,  site,  application  technique, 
geographic  location,  or  other  use-related 
parameter,  use  restrictions  may  be 
required.  Examples  of  some  frequently 
required  statements,  together  with  the 
conditions  that  trigger  their  required  use, 
are  given  below: 


H 
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(1)  For  pesticides  with  aquatic  uses: 
"Consult  your  State  Fish  and  Came 
Agency  before  applying  this  product  to 
pubhc  waters  to  determine  if  a  permit  is 
needed  for  such  application. " 

(2)  For  granular  pesticides  that  are 
extremely  toxic:  "Cover  or  incorporate 
granules  that  are  spilled  during  loading 
or  are  visible  on  soil  surface  in  turn 
areas." 

(3)  For  products  for  use  on  non- 
aquatic  sites  that  require  a  toxicity 
statement  under  paragraph  (d)  (2)  or  (3) 
of  this  section:  'Drift  and  runoff  from 
treated  areas  may  be  hazardous  to 
aquatic  organisms  in  neighboring 
areas  " 

(4)  For  swimming  pool  algicides  and 
slimicides  containing  chlorine:  "Chlorine 
must  be  allowed  to  dissipate  from 
treated  pool  water  before  discharge.  Do 
not  make  any  chlorine  application 
withm  24  hours  of  discharge  " 

(5)  For  products  containing 
instructions  for  use  as  seed  treatments: 
"Dispose  of  excess  treated  seed  by 
burial  away  from  bodies  of  water  " 

(f)  Endangered  species.  (1)  Based  on 
data  submitted  in  accordance  with 

§§  158.135, 158.145,  and  158.155  and 
upon  recommendations  of  the  Office  of 
Endangered  Species,  Department  of  the 
Interior,  or  the  National  Marine 
Fisheries  Service,  Department  of 
Commerce,  the  Agency  may  require,  on 
a  case-by-case  basis,  specific 
restrictions  for  the  protection  of 
endangered  species. 

(2)  Statements  may  take  the  form  of 
geographical  limitations,  liming, 
frequency,  or  application  restrictions,  or 
buffer  zones  to  protect  sensitive  areas.  If 
required,  such  statements  will  be 
located  in  the  use  directions. 

(3)  In  no  case  may  a  pesticide  label 
bear  directions  for  use  against  an 
endangered  species  as  a  pest. 

(g)  Beneficial  insect  cautions— {\] 
Requirement  Beneficial  insect  cautions 
are  required  on  the  label  of  a  product  if; 

(i)  The  pesticide  is  toxic  to  beneficial 
insects,  as  shown  by  data  developed  in 
accordance  with  §  158.155:  and 

(ii)  The  product  is  intended  for  foliar 
application  to  agricultural  crops,  forests, 
shade  frees  or  ornamentals,  or  for 
mosquito  abatement. 

(2)  Toxicity  criteria.  Pesticide 
products  are  classified  according  to  the 
acute  toxicity  of  their  active 
ingredient(s)  to  beneficial  insects  based 
on  data  required  by  {  158.155.  The 
following  Table  1  sets  out  the  toxicity 
groupings  and  required  label  statements 
for  honeybees: 


Table  1.— Hoicybee  ToxicrrY  Groups  and 
I  Cautions 


TojKrty 
group 


f^ecautioniry 

Statement  if 

extended  'esxjuai 

tonoly  IS  ctapMyed 


PTacauhonwy 

statement  if 

eviended  resjduai 

toxoty  IS  nof 

dopiayed 


Product 

This  product  s  lngWy 

This  product  «  highly 

contains 

loiic  to  t>ees 

toiic  to  t>ees 

any  active 

exposed  to  direct 

exposed  lo  dweci 

mgredieni 

treaTrrient  or 

trflatment  on 

wrtti  acute 

residues  on 

txoommg  crops  or 

UX,ol2 

WocminQ  crops  or 

weeds   Do  not 

micfo- 

wosds  Do  not 

appfy  this  producl 

9rams/b«e 

apphr  Bus  product 

or  allow  It  to  drift 

or  lesa. 

or 

allow  It  to  dnfl 
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(3)  Precautionary  statements.  The 
appropriate  precautionary  statement 
given  in  Table  1  of  this  section  must  be 
placed  in  the  Environmental  Hazards 
section  of  the  label  precautionary 
statements  The  statements  in  Table  1 
are  categorized  according  to  toxicity 
groupings,  and  further  subdivided  to 
delineate  products  that  exhibit  extended 
residual  toxicity. 

(4)  Use-related  restrictions.  Pesticide 
products  that  are  highly  toxic  to  bees 
(Group  i  products)  and  that  bear 
directions  for  use  on  certain  specific 
sites  are  required  to  bear  additional 
precautionary  statements.  These 
auxiliary  statements  should  appear  in 
the  use  directions  for  the  particular  crop 
or  site  rather  than  in  the  precautionary 
statements.  Statements  are  required  for 
the  following  crops: 

(i)  Foliar  application  to  alfalfa,  peas, 
or  beans:  "Do  not  apply  if  the  crop  or 
weeds  in  the  treatment  area  are  in 
bloom." 

(ii)  Foliar  application  to  com:  "Do  not 
apply  to  com  during  the  pollen  shed 
period." 

(iii)  Foliar  application  to  listed  fruit 
trees  (apple,  cherry,  peach,  plum,  citrus): 
'Do  not  apply  when  trees  or  substantial 
numbers  of  weeds  in  the  orchard  (grove) 
are  in  bloom." 


§  156.58    Phytical/chemlcat  hazard 
•tatements. 

(a)  Flammability  statement. 
Precautionary  statements  relating  to 
flammability  of  a  product  are  required 
on  the  label  if  ^he  product  meets  the 
criteria  given  in  Tables  1  or  2  of  this 
section.  Tables  1  and  2  also  list  the 
statements  to  be  used.  These  statements 
are  to  be  located  in  the  side  or  back 
panel  precautionary  statements  section, 
preceded  by  the  heading  "Physical/ 
Chemical  Hazards".  No  signal  word  is 
used  in  conjunction  with  the 
flammability  statements.  Tables  1  and  2 
follow: 

Table  i  — FuAMMABiLrrv  Statements  for 
Non-Pressurized  Products 


-I- 


Flash  pomt  at  or  less  than 


Flash  point  greater  than  20'F 
and  less  Ihsn  100'F 


Flash  point  at  or  greater  than 
tOOT  and  less  than  150'F 

Flash  pomt  at  tSO'F  or 
gTRutiir 


Extremely  flammable  Oo  not 
use  or  store  near  fire. 
sparks,  or  heated  surfaces 
Do  not  use  in  the  viamty 
of  pilot  hghls 

Flammabia  Do  not  use  or 
store  near  heal  sources  or 
open  ftame  Do  not  use  in 
trie   vicmty  of   pilot   bghls 

Do  not  use  or  store  near 
tieat  or  open  flame 

No  statement  required 


Table  2— Flammability  Statements  for 
Pressurized  Products 


Flash  pomt  at  or  less  than 
20'P  or  if  therp  is  a  flash- 
tiHci  at  any  degree  of 
Vdlve  opening. 


Flash  point  greater  than  20*  F 

and  less  Ihdn  1(X)"F,  or  il 
the  flame  extension  is 
more  than  18  inches  at  a 
distance  of  8  rnchet  from 
the  flame. 


All  other  pressunTed  cor>lain- 
ers 


Extremely  flammable  Do  not 
use  or  store  near  tire 
sparlcs.  or  heated  surfaces 
Do  not  use  in  the  vicinity 
of  pdot  lights  Contents 
under  pressure  Do  not 
purK:ture  or  irKmerate  con- 
tainer Exposure  to  tem- 
peratures above  130°F 
rridv  cause  bursting. 

Flammable  Do  not  use  or 
store  near  heat  sources. 
sparks,  or  open  ftame  Oo 
not  use  m  the  vicinity  ot 
pilot  lights  Contants  under 
pressure  Do  not  puncture 
or  incinerate  containar  Ex- 
poaura  to  tampacaturm 
above  t30T  may  cause 
bursting 

Contents  under  pressure  Do 
not  use  or  store  r\av  lieat 
or  open  flame  Do  not 
puncture  or  nciTMrata  con- 
tainer Exposure  to  tant 
oe'aiures  above  130T 
may  cause  burstint! 


(b)  Criteria  for  declaration  of  non- 
flammability.  The  label  of  a  product  that 
meets  the  following  criteria  for  non- 
flammability  may  bar  the  term  "non- 
flammable" or  "non-flammable  (gas, 
liquid,  etc.)": 

(1 )  If  a  gas  or  mixture  of  gases,  it  does 
not  ignite  when  a  lighted  match  is  paced 
against  the  open  cylinder  valve. 

(2)  If  a  liquid,  it  has  a  flash  point 
greater  than  350°F  (177'C). 
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(3)  If  an  aerosol,  it  meets  all  of  the 
following  criteria: 

(i)  The  flame  extension  is  zero  inches, 
and  there  is  no  flashback,  with  the  valve 
opening  at  a  distance  of  6  inches  from 
the  flame. 

(ii)  The  flash  point  of  the  non-volatile 
liquid  component  is  greatrer  than  350°F 
(177'C). 

(c)  Location  of  declaration  of  non- 
flammability.  The  phrase  may  appear  as 
a  substatement  to  the  ingredients 
statement,  or  on  a  back  or  side  panel. 
hut  shall  not  be  highlighted  or 
emphasized  (as  with  an  inordinately 
large  type  size)  so  as  to  constitute  a 
safety  claim. 

(d)  Other phsical /chemical  hazard 
statements.  When  data  submitted  in 
accordance  with  §  158.120  demonstrate 
hazards  of  a  physical  or  chemical  nature 
other  than  flammability,  appropriate 
statements  of  hazard  must  be  included 
on  the  label.  Such  statements  may 
address  hazards  of  explosiveness, 
oxidizing  or  reducing  capabihty, 
reactivity  or  corrosivity. 

Sut>part  D— Use  Directions  and 
Restrictions 

§156.60    General. 

(a)  Placement — i^]  Label.  Unless 
otherwise  specified  in  this  section,  all 
information  required  by  this  Subpart  D 
may  be  placed  in  any  location  on  the 
label  of  the  product. 

(2)  Labeling.  All  information  required 
by  this  Subpart  D  may  appear  in 
labeling  (e.g.,  brochures,  pamphlets), 
instead  of  on  the  label,  provided  that: 

(i)  Such  labeling  is  securely  attached 
to  the  pesticide  container,  or  placed 
within  the  outer  container  or  wrapper 
and 

(ii)  The  label  bears  a  statement 
similar  to,  "Usft  only  in  accordance  with 
directions  in  the  enclosed  circular." 

(b)  Heading.  The  heading  "Directions 
for  Use"  or  similar  wording  denoting 
instruction  to  the  user  must  be  used. 

§  156.62    Classification  statement 

(a)  Products  classified  for  restricted 
use.  (1)  If  the  uses  of  a  product  have 
been  classified  for  restricted  use  only  by 
certified  applicators  under  FIFRA 
section  3(d)(1)(C),  the  label  must  bear 
the  phrase  "RESTRICTED  USE 
PESTICIDE"  at  the  top  of  the  front 
panel.  The  phrase  must  be  in  capital 
letters,  and  must  appear  in  a  type  size  at 
least  as  large  as  that  required  for  the 
signal  word.  Type  size  requirements  are 
found  in  Table  1  ot  {  156.10(c)(2).  The 
phrase  (and  accompanying  terms  of 
restriction,  if  required)  must  appear 
prominently  above  the  product  name, 
company  logo,  or  other  text  or  graphic 


matter  so  that  it  is  unlikely  to  be 
overlooked  during  the  customary 
conditions  of  purchase  or  use.  If  labeling 
is  also  used  for  Directions  for  Use,  the 
restricted  use  phrase  and  terms  of 
restriction  must  also  appear  at  the  top  of 
such  labeling. 

(2)  If  the  phrase  "RESTRICTED  USE 
PESTICIDE"  is  required,  directly  below 
it  must  appear  a  statement  of  the  terms 
of  the  restricted  use.  If  use  is  limited  to 
certified  applicators,  the  statement  shall 
read,  "For  use  only  by  a  certified 
applicator  for  uses  authorized  by  his 
certification,  or  by  persons  under  his 
direct  supervision." 

(3)  Blocking  the  restricted  use 
statements  within  a  solid  line  is 
suggested  as  a  means  of  emphasis. 

(b)  Products  classified  for  restricted 
used  and  bearing  other  unrestricted 
uses.  The  label  of  a  product  bearing 
restricted  uses  may  bear  unrestricted 
uses.  The  product,  however,  must  be 
labeled  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this 
section,  as  if  all  uses  were  restricted. 
The  labeling  may  not  distinguish 
between  uses  classified  for  restricted 
use  and  those  not  so  classified. 

(c)  Products  bearing  only  uses  not 
classified  or  classified  for  general  use. 
The  labeling  of  a  product  bearing  only 
uses  that  are  not  classified  or  which  are 
classified  for  general  use  may  not  bear  a 
statement  of  classification. 

§  156.64    Misuse  statement 

(a)  The  labeling  of  each  product  shall 
bear  one  of  the  following  misuse 
statements: 

(1)  "It  is  a  violation  of  Federal  law  to 
use  this  product  in  a  manner 
inconsistent  with  its  labeling." 

(2)  "Federal  law  prohibits  use  of  this 
product  in  a  manner  Inconsistent  with 
its  labeling." 

(b)  The  misuse  statement  shall  appear 
as  a  separate  paragraph  directly 
beneath  the  heading  of  the  Directions 
for  Use  portion  of  the  labeling,  and  shall 
be  distinct  from  other  text  in  the 
Directions  for  Use. 

§  156.67    Worker  protection  ctatements. 

(a)  Outdoor  agricultural  products 
involving  hand  labor  The  labeling  of 
each  product  for  outdoor  agricultural 
use  on  crops  involving  hand  labor  shall 
meet  the  following  requirements: 

(1)  The  labeling  shall  bear  the 
following  statement:  "Do  not  apply  this 
product  in  a  manner  as  to  expose 
workers  or  other  persons  either  directly 
or  through  drift.  The  area  being  treated 
must  be  vacated  by  unprotected 
persons." 

(2)  If  the  product  is  assigned  to 
Toxicity  Category  I  or  U,  the  front  panel 


signal  word  must  appear  in  Spanish  as 
well  as  English. 

(3)  if  the  product  i«  assigned  to 
Toxicity  Category  I  or  II,  the  statement 
"Si  usted  no  lee  ingles,  no  use  este 
producto  hasta  que  el  etiqueta  haya  sido 
explicado  ampliamente."  must  appear  in 
close  proximity  to  the  Spanish  signal 
word.  [Translation:  "If  you  cannot  read 
English,  do  not  use  this  product  until  die 
label  has  been  fully  explained  to  you.") 

(4)  If  a  specific  reentry  interval  has 
been  established  by  40  CFR  Part  170,  or 
has  been  established  by  the  Agency 
based  on  data  submitted  in  accordance 
with  Subdivision  K  of  the  Registration 
Guidelines,  the  labeling  mutf!  include 
that  reentry  interval.  A  reentry  interval 
established  based  on  data  in  accordance 
with  Subdivision  K  takes  precedence  if 
there  is  a  conflict  writh  40  CFR  Part  17a 
The  following  statement  must  be  used: 
"Do  not  enter  or  allow  entry  into  treated 

areas  within (hours/days)  after 

treatment  unless  protective  clothing  is 
worn."  [The  reentry  interval  in  40  CFR 
170.3(b)(2)  or  that  established  by 
application  of  Subdivision  K  is  to  be 
placed  in  the  blank  space.] 

(5)  If  no  specific  reentry  interval  has 
been  established  in  40  CFR  Part  170  or 
in  accordance  with  Subdivision  K,  the 
following  reentry  statement  must  appear 
in  labeling:  "Do  not  enter  or  allow  entry 
into  treated  areas  without  protective 
clothing  until  (sprays  have  dried/dusts 
have  settled)." 

(6)  Labeling  must  also  include  a 
statement  advising  that  State  reentry 
restrictions  may  be  more  stringent  than 
federally  established  ones.  The 
following  is  sn  acceptable  statement  for 
this  purpose:  "State  or  local  reentry 
regulations  may  be  more  restrictive  than 
those  stated  on  this  label." 

(7)  Labeling  must  bear  a  statement 
prohibiting  use  unless  written  or  oral 
warnings  have  been  given  to  workers  in 
an  appropriate  language  or  unless  areas 
to  be  treated  have  been  posted  at  usual 
points  of  entry.  The  statement  shall 
require  that  such  posting  or  warning 
include,  at  a  minimum,  the  following 
information,  in  an  appropriate  language: 

(i)  The  signal  word  and,  if  required  for 
the  product,  the  skull  and  crossbones 
symbol  (for  posting); 

(ii)  A  statement  that  the  area  has  been 
treated  with  a  named  pesticide; 

(iii)  The  date  of  treatment; 

(iv)  The  date  or  time  when  safe 
reentry  may  be  accomplished; 

(v)  A  warning  not  to  enter  the  treated 
area  without  protective  clothing  until  the 
date  specil^d;  and 

(vi)  A  telephone  number  for  further 
information. 
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(8)  An  example  of  an  acceptable 
posting  statement  would  be, 
"WARNING.  Area  treated  with  (name  of 
pesticide]  on  (date).  Do  no  enter  without 
protective  clothing  until  (date/time  of 
reentry).  For  further  information  call 
(telephone  number)." 

(9)  Reentry  restrictions  must  appear  in 
the  Directions  for  Use  portion  of 
labeling.  Specific  reentry  intervals 
should  be  associated  with  the  use(s)  to 
which  they  are  applicable. 

(b)  Products  for  treating  structures 
and  vehicles.  The  labeling  of  each 
product  intended  for  fumigation  of 
structures  or  vehicles  must  bear 

(1)  A  statement  requiring  the 
placarding  of  the  treated  structure  or 
vehicle  at  doors  and  other  access  points 
with  the  following: 

(i)  The  signal  word,  and,  if  required 
for  the  product,  the  skull  and  crossbones 
symbol; 

(ii)  The  statement  "Area  under 
fumigation.  Do  not  enter." 

(iii)  The  date  of  fumigation; 

(iv)  The  name  of  the  fumigant  used; 

(v)  An  emergency  telephone  number 
and 

(vi)  The  name  and  address  of  the 
fumigator. 

(2)  Complete  instructions  for  aeration 
of  the  treated  area,  including  the 
required  use  of  a  suitable  detector  to 
determine  when  the  area  is  safe  for 
reentry. 

(3)  A  statement  that  the  warning 
placards  are  not  to  be  removed  until 
aeration  has  been  completed  in 
accordance  with  the  instructions 
provided. 

(c)  Required  statement  for  truck  and 
van  fumigants.  The  labeling  of  each 
product  intended  for  fumigation  of 
trucks,  vans  and  trailers  must  bear  the 
following  statement:  "Do  not  move 
trucks,  vans,  or  trailers  during 
fumigation.  Aerate  in  accordance  with 
label  instructions  before  moving." 

$156.70    Storage  and  disposal  statements. 

(a)  Location  and  format.  Storage  and 
disposal  statements  shall  be'grouped 
together  in  the  Directions  for  Use 
portion  of  labeling.  Products  labeled  for 
home  and  garden  use  by  homeowners 
only  do  not  require  a  heading  for  the 
statements.  All  other  products  shall  bear 
the  heading  "Storage  and  Disposal." 
Storage  and  disposal  statements  must 
be  set  apart  from  other  directions  for 
use.  Blocking  is  suggested  for  this 
purpose. 

(b)  Storage  instructions.  Labeling 
must  bear  storage  and  handling 
instructions,  based  on  a  consideration  of 
the  conditions  that  might  alter  the  form 
or  composition  of  the  pesticide  or  that 
might  affect  the  container  and  its  ability 


to  continue  to  function  properly.  Such 
instruction  should  describe,  when 
applicable: 

(1)  Acceptable  ranges  of  temperature 
and  humidity,  and  the  effect  of  excesses 
of  heat,  sunlight,  friction  or 
contaminating  substances  or  media  on 
the  product; 

(2)  Acceptable  physical  conditions  of 
storage  of  the  product,  such  as 
positioning  of  the  container,  measures  to 
avoid  breakage,  crushing,  shock,  friction 
or  moisture  penetration,  stacking  height, 
and  separation  of  pesticides  during 
storage  to  prevent  cross-contamination 
of  other  pesticides,  fertilizer,  food,  and 
feed. 

(3)  Proper  handling  of  the  pesticide 
and  container,  including  how  to  move 
the  container  within  the  storage  area, 
how  to  open  and  close  the  container 
properly  (particularly  for  partially  used 
containers),  and  measures  to  prevent 
contamination  upon  opening  or  closing. 

(4)  What  actions  to  take  if  the 
container  is  damaged  in  any  way.  or  if 
the  pesticide  is  leaking  or  has  been 
spilled,  and  what  precautions  to  take  to 
minimize  exposure  if  any  of  these  has 
occurred. 

(5)  If  the  product  is  for  residential  or 
institutional  use,  instructions  for  locked 
storage  and  warnings  against  transfer  of 
the  pesticide  from  its  original  container. 

(c)  Pesticide  disposal  statement.  (1) 
The  labeling  of  each  product  intended 
for  residential  or  institutional  use  (and 
in  a  size  appropriate  to  that  use)  must 
bear  a  disposal  statement  similar  to  that 
for  RESIDENTIAL  AND 
INSTITUTIONAL  PRODUCTS  in  Table 
1  of  this  section. 

(2)  The  labeling  of  each  other  product 
that  meets  any  or  the  criteria  in 
paragraph  (c)(2)  (i)  through  (iii)  of  this 
section  must  bear  the  statement  given  in 
that  paragraph,  together  with  the 
pesticide  disposal  statements  given  for 
HAZARDOUS  WASTE  in  Table  1  of  this 
section.  If  the  product  meets  more  than 
one  criteria,  it  must  bear  the  statement 
denoting  highest  hazard  (acutely 
hazardous  >  toxic  >  hazardous). 

(i)  The  product  is  assigned  to  Toxicity 
Category  I  on  the  basis  of  acute  oral  or 
dermal  toxicity,  or  skin  or  eye  irritation 
potential,  or  Toxicity  Category  I  or  II  on 
the  basis  of  acute  inhalation  toxicity. 
Any  such  product  shall  bear  the 
statement,  "Pesticide  wastes  are  acutely 
hazardous." 

(ii)  The  product  contains  any 
ingredient  listed  in  40  CFR  261.33(f).  Any 
such  product  shall  bear  the  statement, 
"Pesticide  wastes  are  toxic." 

(iii)  The  product  meets  any  of  the 
criteria  for  a  hazardous  waste  in  40  CFR 
261.21  through  261.23,  or  contains  any 
ingredient  listed  in  40  CFR  261.24  for  EP 


toxicity.  Any  such  product  shall  bear  the 
statement,  "Pesticide  wastes  are 
hazardous." 

(3)  The  labeling  of  each  other  product 
not  meeting  the  criteria  of  paragraph 
(c)(2)  of  this  section  must  bear  the 
pesticide  disposal  statements  given  for 
NON-HAZARDOUS  WASTE  in  the 
following  Table  1: 

Table  1— Pesticide  Disposal  Statements 


Residental  and 

Swuraty  airap  onginal  oontamar 

nsututnnal  uaa 

in  aavaral  layafs  o(  nanwpapac 

products 

■nddlacard  w\  (rash. 

Paatoda    wanaa    ara    [acutely 
haardnia/kBiJc/haTaRtoua] 

Dot    not    oorrtanwMta    water. 

food,  or  lead  by  atoraga  or  dia- 

poaal.    kivropar    dapoaal    cH 

eMoaaa  paaticida,  ipray  mixturv. 

or  rmaata  la  a  violation  o(  Fed- 

eral law.  Diapoee  of  aiicaei  or 

waate  paatictda  by  uae  aocord- 

Ing  10  label  diracliana,  or  con- 

tact toM  Stale  Paeticide  or  Eiv 

the    Hazardoua    Waala    repre- 

aentatiwe  at  the  nearaat  EPA 

Regional  Office  tor  guidanoa. 

^4on-Ma^ardoos  waste 

Do  no*  contananaM  waMr,  food. 

or  teed  by  atoraga  or  dimoeaL 

Wastae  reeuMng  Irom  the  uae 

ol  tha  product  may  be  dia- 

poeed  ol  on  aMa  or  at  an  aiy 

proved  waste  dapoaal  ladWy. 

(d)  Container  disposal.  (1)  If  a  product 
is  intended  and  labeled  for  residential 
use,  its  labehng  must  bear  the  statement, 
"Do  not  reuse  empty  container  (or 
bottle,  can,  jar,  bag).  (If  bottle,  can,  or 
jar)  Rinse  thoroughtly  before  discarding 
in  trash.  (If  bag)  Discard  bag  in  trash.  (If 
aerosol)  Replace  cap  and  discard  in 
trash.  Do  not  incinerate  or  puncture." 
The  container  disposal  statement  may 
be  combined  with  that  required  for 
pesticide  disposal  to  eliminate 
redundancy. 

(2)  The  labeling  of  each  other  product 
must  bear  a  container  disposal 
statement  appropriate  to  the  type  of 
container.  Unless  modifications  to 
statements  are  approved  by  the  Agency, 
the  statements  in  the  following  Table  2 
shall  be  used: 

Table  2— Container  Disposal  Statements 


Container  type 

Metal  contamera _..., 

Innng.  or  punctwe  and  dia- 

poee o(  n  a  aaralary  landNL  or 

by  other  approvwt  Stale  and 

local  prooadurea. 

Plasac  containers.    

Tnple  nnae  (or  eqiivatant).  Then 

Oder  lor  recycling  or  lecondi- 

torang.  or  puncture  and  dis- 

pose o(  n  a  sanNary  ImvIM. 

by  ndneratlon  or.  «  allowed  by 

State  and  local  authoriliee.  by 

burning.  N  bwned.  stay  out  ol 

smoke. 

Glass  oontainere 

Trtpte  rmse  (or  equivalant)   Then 
dispoee  ol  r>  k  sanitary  landfill. 

or    by   other   approved    Stale 

, 

and  local  procedures. 
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Table  2.— Container  Disposal 
Statements— Continued 


Container  ivtM 


Onposal  itaMmant 


Fiber  drums  with  tners.. 


Paper  ana  plastic  bags 


Large  compresaad  ga> 
cylinders. 


Complately  amply  Vnar  by  shak- 
ing and  l^iping  ■()■•  and 
lx>nom  10  looaan  clingmg  parti- 
cles. Empty  residua  into  appk- 
ctibon  eqm>rTiaiit.  TYian  ifes- 
poia  ol  knar  m  a  sanitary  Iwid- 
fill  or  by  ncarMrabon  N  alkmed 
by  Stale  and  local  aulhonlies 
II  drum  cannot  by  reused*,  da- 
pose  ol  m  the  same  maraiar 

Completely  empty  bag  irm  appli- 
cation equpmenL  Then  dis- 
pose o<  beg  n  s  samary  land- 
fill, by  ncir>eration  or.  M  al- 
kNMd  by  State  end  local  au- 
Ihontiee.  by  bummg  H  burned, 
stay  out  ol  smoke 

netum  empty  cyknder  lor  refiling 
(or  anMar  wordng) 


'  Manufacturer  may  reolace  ttin  phraie  with  one  Indical 
inR  whether  and  how  fiber  drum  may  be  reused 

(e)  With  the  approval  of  the  Agency, 
alternative  statements  based  on  data,  or 
on  special  packaging  types  or  product 
characteristics  may  appear  on  labeling. 
Each  alternative  disposal  statement 
must  include  a  pesticide  disposal 
statement  consistent  with  the 
requirements  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  and  a  container  disposal 
statement  also  consistent  with  RCRA 
requirements. 

§  1 56.72    Dir«ction«  for  us*. 

(a)  Requirement.  (1)  Unless  exempted 
by  paragraph  (a)  (2)  or  (3)  of  this  section, 
all  end  use  products  are  required  to  bear 
specific  directions  or  instructions  for 
use,  conforming  to  the  requirements  of 
paragraphs  (b)  through  (i)  of  this  section, 
and  of  Subpart  P  of  this  part  in  the  case 
of  antimicrobial  products. 

(2)  A  product  limited  to  use  by  highly 
trained  professionals  such  as 
veterinarians  and  physicians  is  not 
required  to  bear  specific  directions  for 
use,  provided  that: 

(i)  The  label  clearly  states  on  the  front 
panel  that  the  product  is  for  use  only  by 
veterinarians  or  physicians; 

(ii)  The  product  is  also  a  drug  or 
animal  drug  that  is  regulated  as  such 
under  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

(3)  A  manufacturing-use  product  is 
exempt  from  the  requirement  for 
detailed  directions  for  use.  Refer  to 

5  156.80  for  labeling  requirements  for 
manufacturing-use  products. 

(b)  Inclusion  of  directions  for  use 
under  a  special  local  needs  registration. 
(1)  A  product  registered  under  FIFRA 
sec.  3  may  bear  directions  for  "special 
local  need"  uses  approved  by  individual 
States  under  FIFRA  sec.  24(c),  provided 
that: 

(i)  Such  instructions  are  cleariy 
distinguished  on  the  labeling  from  other 


use  directions,  such  as  by  enclosing 
them  within  a  solid  outline  (blocking); 

(ii)  The  statement,  "For  use  only  in 
(insert  name(s)  of  State)"  is  included; 
and 

(iii)  The  special  local  need  (SLN) 
number  assigned  by  each  State  in 
included. 

(2)  Use  directions  for  special  local 
needs  uses  must  conform  to  the 
requirements  of  §5  156.72  and  156.76. 

(c)  Physical  and  chemical  properties 
of  the  product.  In  all  cases  where  the 
pesticide  is  intended  to  be  incorporated 
or  impregnated  into  a  non-pesticide 
substance  or  article,  the  use  directions 
must  include  information  pertinent  to 
the  treatment  and  use  of  the  finished 
product  into  which  the  pesticide  is 
incorporated.  Such  information  should 
include: 

(1)  The  physical  and  chemical 
properties  of  the  product,  such  as 
volatility,  stability  under  conditions  of 
use,  photodegradation.  or  leachability; 
and 

(2)  The  beneficial  results  and  any 
detrimental  effects  that  may  be 
expected  from  the  application  of  the 
pesticide  to  the  material  or  article  to  be 
treated,  such  as  discoloration,  or 
increased  strength,  flexibility,  or  shelf 
life  duration. 

(d)  Compatibility  with  other 
pesticides.  The  use  directions  should 
indicate  any  physical  compatibility 
problems  that  might  be  encountered 
when  use  with  other  pesticides  in  tank 
mixes  is  a  common  practice.  If  the 
directions  recommend  use  with  fluid 
fertilizers,  a  procedure  for  a  "jar"  type 
compatibility  test  should  be  included  in 
labeling. 

(e)  Adjuvants.  If  the  product  is  to  be 
used  only  with  a  specific  adjuvant,  the 
directions  must  name  that  adjuvant,  and 
must  provide  specific  directions  for  use 
with  that  adjuvant. 

(f)  Mixing  or  dilution.  The  directions 
for  use  must  include  instructions  for 
mixing  or  diluting  the  product  unless  the 
product  is  in  a  ready-to-use  form. 
Directions  for  use  of  any  equipment 
necessary  to  perform  the  mixing  or 
dilution  must  be  included.  Instructions 
must  include: 

(1)  Order  of  mixing,  if  necessary  to 
proper  use; 

(2)  Identification  of  the  diluent(8)  and 
solvents  that  may  be  used,  if  other  than 
water. 

(3)  Quantity  of  each  diluent  to  be  used 
(dilution  ratio); 

(4)  Concentration  of  final  spray; 

(5)  Need  for  agitation  to  maintain 
suspension: 

(6)  Special  precautions  to  use  when 
mixing:  and 


/ 


(7)  If  the  container  is  to  be  triple 
rinsed,  a  statement  to  add  the  rinse 
water  to  the  spray  mixture  before 
adding  the  total  volume  of  water 
required  by  the  use  instructions.  The 
information  in  paragraph  (0  (1)  through 
(7)  of  this  section  may  appear  at  general 
instructions  where  applicable  to  all 
uses,  or  may  be  listed  separately  with 
each  applicable  use. 

(g)  Sites  of  applications.  (1)  The 
directions  for  use  must  state  the  site(8) 
of  application,  e.g.,  the  crops,  animals, 
areas,  or  articles  to  be  treated.  The  site 
designation  must  clearly  characterize 
the  use  pattern  so  that  the  Agency  can 
ascertain  and  evaluate  the  exposure 
likely  to  result  from  application  to  that 
site,  and  the  user  can  determine  the 
legal  u8e(s)  of  the  product.  For  example, 
labeling  must  distinguish  between: 

(i)  Residential  and  non-residential 
sites  (e.g.,  home  garden  or  commercial 
agricultural  application:  residential 
application  or  institutional  application). 

(ii)  Field  and  greenhouse  sites,  if 
either  might  reasonably  be  inferred  by 
the  user. 

(iii)  Indoor  and  outdoor  areas,  if  either 
might  reasonably  be  inferred  by  the 
user. 

(iv)  Food  crop  and  non-food  crop 
areas,  if  either  might  reasonably  be 
inferred  by  the  user.  , 

(v)  Terrestrial  and  aquatic  areas,  if 
either  might  reasonably  be  inferred  by 
the  user. 

(2)  If  intended  for  incorporation  into 
non-pesticide  items,  the  ultimate  usage 
of  the  treated  articles  or  substances, 
such  as  "canvas  for  tents  and  awnings." 
or  "plastic  for  non-food,  non-human 
contact  articles."  All-inclusive  or  broad 
terminology  without  qualification  as  to 
the  type  or  ultimate  use  of  the  finished 
product  is  not  acceptable. 

(3)  The  Agency  encourages  applicants 
and  registrants  to  consult  "EPA  Site 
Categories  for  Preparing  and  Coding 
Pesticide  Labeling,"  a  comprehensive 
listing  of  acceptable  site  terminology 
developed  for  consistency  in 
characterizing  pesticide  use  sites. 
Microfiche  copies  are  available  at  a 
charge  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161.  When 
requesting  copies,  ask  for  "Set  B  of 
Pesticide  Information  on  Microfiche." 
NTIS  accession  number  PB80-921900. 

(h)  Target  pest  or  objective.  (1)  The 
target  pe8t(s)  or  intended  physiological 
action  must  be  identified  in  the 
directions  for  use,  and  generally  must  be 
clearly  associated  with  each  site  to 
which  it  applies.  In  some  cases,  such  as 
with  residential  use  products,  it  may  be 
acceptable  to  group  common  pests  with 
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a  group  of  sites  where  those  pests  may 
be  encountered,  if  the  product  is 
intended  for  application  to  each  site/ 
pest  combination.  For  example,  it  may 
be  appropriate  to  group  cabbage  looper. 
imported  cabbageworm,  and 
diamondback  moth  with  cabbage, 
broccoli,  brussels  sprouts,  and 
cauliflower. 

(2)  Pests  or  situations  for  which  the 
pesticide  may  be  ineffective  should  be 
identified.  The  user  should  be  advised  of 
action  to  take  if  ineffectiveness  is 
encountered. 

(i)  Dosage  rate.  (1)  Use  directions 
must  specify  the  effective  dosage  rate  or 
range  for  each  site  and  pest 
combination,  if  a  dosage  range  is  stated, 
the  directions  must  describe  the 
circumstances  in  which  the  higher  and 
lower  rates  are  to  be  used,  as,  for 
example.  "Use  the  higher  rate  and 
shortest  time  interval  when  heavy  pest 
populations  are  present,"  or  "Use  the 
lower  rate  on  sandy  soils  and  the  higher 
rale  on  muck  soils." 

(2)  Dosage  rates  must  be  expressed  in 
units  of  measurement  appropriate  to  the 
formulation,  container  size,  if  necessary, 
and  use  site.  Examples  of  appropriate 
terms  would  be:  amount  of  product  per 
unit  surface  area  ("1  pound  per  acre"); 
amount  per  unit  volume  of  solvent  or 
diluent,  together  with  total  volume  to  be 
applied  ("One  ounce  per  gallon.  Apply 
to  runoff.");  duration  of  exposure  at  a 
given  concentration  ("10  second  dip  in 
0.5%  solution");  amount  per  unit  volume 
of  space  ("one  ounce  per  1000  cubic 
feet");  amount  per  linear  distance  ("one 
pound  per  100  feet  of  row"  or  "1  oz  per 
150  feet  of  row);  amount  per  unit  weight 
ot  animal  ("one  ounce  per 
hundredweight");  or  for  certain 
pressurized  products,  the  length  of  time 
of  spraying  at  a  specified  distance  from 
a  surface  ("10  seconds  at  a  distance  of 
10-12  inches"). 

(3)  Agricultural  pesticides  with 
directions  for  row  treatments  must 
specify  the  dosage  rate  in  terms  of  the 
amount  per  unit  of  linear  row  distance 
(e.g.,  "2  oz/lOOO  linear  feet  of  row")  and, 
when  applicable,  the  band  width  and 
row  spacing.  Row  spacings  must  be 
stated  when  the  possibility  of 
overlapping  treated  areas  exists.  The 
equivalent  amount  per  unit  area  for 
specific  row  spacing  (e.g.,  "1  pound/acre 
for  3&-inch  rows")  may  be  included. 

(4)  The  directions  must  clearly  instruct 
the  user  how  to  achieve  acceptable 
results  when  the  pesticide  is  applied 
according  to  the  label  dosage  rates. 
However,  when  a  dosage  range  is 
provided,  the  labeling  may  refer  the  user 
to  the  State  Extension  Service  or  State 
Fish  and  Came  Agency  for 
supplementary  guidance  in  selecting  the 


proper  dosage  rate  within  the  range  for 
local  conditions. 

(5)  The  dosage  rate  may  not  exceed 
the  net  contents  of  the  product,  as 
packaged. 

(6)  If  the  amount  of  any  active 
ingredient  is  likely  to  decrease  as  a 
result  of  deterioration  of  the  product, 
and  the  product  is  intended  for  use 
against  pests  of  public  health 
significance,  the  dosage  rate  must  be 
adjustable  to  take  this  into  account. 
Either  of  the  following  is  acceptable: 

(i)  The  directions  for  use  may  relate 
dosages  to  a  stated  date  of  manufacture. 
The  use  directions  may  contain  a 

statement  such  as  "If  used  over 

months  after  date  of  manufacture,  use 

an  additional ounces  of  product  per 

gallon  of  water."  or  the  directions  may 
include  a  table  of  dosage  or  dilution 
variation  at  periodic  intervals  after  the 
date  of  manufacture. 

(ii)  The  directions  for  use  may 
prescribe  the  use  of  test  kits  or  other 
readily  available  methods  that  allow  the 
user  to  determine  the  appropriate 
dosage. 

(j)  Timing  and  frequency  of 
application.  (1)  The  timing  of 
application,  number  of  applications 
necessary,  and  frequency  of  application 
must  be  stated  in  the  directions  for  use. 
Dates,  number  of  days  before  or  after 
planting,  last  application,  emergence  or 
harvest,  stage  of  growth  of  crop,  stage  of 
growth  of  pest,  abundance  of  the  pesf(s), 
indicators  of  pest  appearance,  or 
economic  threshold  levels  may  be  used 
to  describe  timing  and  frequency  of 
application. 

(2)  If  repeat  applications  are 
recommended,  directions  must  include 
the  recommended  intervals  between 
treatments  (or  other  indicators  of  repeat 
treatment)  and  the  total  quantity  of 
product  that  can  legally  be  applied  per 
growing  season. 

(3)  The  directions  must  clearly  instruct 
the  user  how  to  achieve  acceptable 
results  when  the  pesticide  is  applied 
according  to  timing  and  frequency 
instructions  on  the  label.  However, 
reference  may  be  made  to  consult  the 
"State  Agricultural  Experiment  Station, 
or  State  Extension  Service  Specialists" 
for  supplementary  information  on  local 
pest  abundance,  integrated  pest 
management  procedures,  or  appropriate 
local  timing  of  application. 

[V.)  Method  of  application.  (1)  Clear, 
specific  instructions  on  how  to  apply  the 
pesticide  are  required  in  the  directions 
for  use.  Such  instructions  shall  include: 

(i)  Mixing,  dilution,  and  loading 
instructions; 

(ii)  Designation  of  the  type  of 
equipment  or  apparatus  to  be  used,  if 
necessary  for  the  proper  application  of 


the  pesticide,  or,  alternatively,  a 
description  of  the  necessary  application 
parameters,  to  enable  the  user  to  select 
appropriate  equipment  for  use; 

(iii)  Calibration  instructions  for 
equipment,  if  necessary; 

(iv)  Application  procedures  pertaining 
to  delivery  of  the  proper  dosage  or 
dilution  coverage  and  to  minimize  drift 
and  other  undesirable  application 
effects;  and 

(v)  Ancillary  procedures  to  be 
followed  before,  during,  or  after 
pesticide  application  so  that  the  user 
will  achieve  the  intended  results,  and  to 
minimize  exposure  to  the  pesticide. 
They  may  include  pre-cleaning  or 
preparation  of  the  application  site,  or 
watering  material  into  the  ground,  or 
sealing  the  application  site  (such  as  with 
fumigants). 

(2)  If  the  pesticide  is  packaged  in  or 
with  the  apparatus  to  be  used,  directions 
for  use  of  the  apparatus  must  be 
included.  For  example,  a  product  used  in 
a  pesttrapping  device  must  bear 
instructions  for  use  of  the  specified  trap, 
as  well  as  directions  for  placement  of 
the  trap.  If  the  pesticide  can  be  used 
only  with  a  specific  apparatus  or  type  of 
equipment,  the  labeling  must  so  state, 
and  provide  directions  for  use  of  the 
product  with  that  apparatus. 

(3)  For  agricultural  pesticides  and 
those  intended  for  large  areas,  such  as 
forests,  right-of-way,  or  mosquito 
abatement,  the  directions  must  provide 
separate  directions  for  ground  and 
aircraft  application.  Ground  instructions 
must  specify  the  type  of  ground 
application  equipment  (hydraulic,  air 
blast).  Aircraft  instructions  must  state 
whether  fixed-wing  or  helicopter 
(rotary-wing)  aircraft  are  to  be  used. 
Special  methods,  such  as  irrigation 
system  applications,  must  also  be 
separately  described. 

(4)  If  aerial  application  is  not 
intended,  and  specific  directions 
provided,  the  labeling  must  bear  a 
statement  prohibiting  such  application. 

§  156.76  Restrictions  on  use. 

The  directions  for  use  must  include 
any  prohibitions,  warnings,  or 
restrictions  on  use  necessary  to  prevent 
unreasonable  adverse  effects  or 
ineffectiveness,  or  to  ensure  that  residue 
tolerances  will  not  be  exceeded.  Such 
statements  may  be  located  in  the 
general  directions  for  use  if  of  general 
applicability  to  the  use  of  the  pesticide, 
or  in  close  proximity  to  the  specific 
directions  for  the  use. 

(a)  Preharvest  or  presJaughter 
interval.  The  interval  (time  period) 
between  application  of  a  pesiticide  on  a 
crop,  animal,  or  site,  and  its  safe  harvest 
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or  use  for  feed  or  food  is  "^quired  to 
appear  on  labeling  wht    data  indicate 
that,  without  such  restrictions,  illegal 
residues  may  result  from  use  of  the 
pt'stiiide.  The  interval  is  generallv 
expressed  in  a  statement  such  as  "Do 
not  apply  within  8  days  of  harvest"  or 
"Withdraw  animals  from  treatment  one 
week  prior  to  slaughter." 

(b)  Rotational  crop  restrictions.  (1) 
The  labeling  must  include  a  restriction 
limiting  rotation  (or  replanting  after  crop 
loss)  for  a  specified  period  of  time  after 
pesticide  application  (not  to  exceed  18 
months)  if  data  submitted  in  accordance 
with  S  158.26  indicate  that: 

(i)  Residues  remaining  in  soil  will 
result  in  adverse  effects  to  following 
crops;  or 

(ii)  Residues  remaining  in  soil  will 
result  in  residues  in  the  following  crop 
where  there  is  not  tolerance,  or  in 
excess  of  an  established  tolerance  for 
the  following  crop. 

(2)  An  example  of  a  typical  statement 
would  be  "Do  not  plant  crops  other  than 
com  or  sorghum  within  12  months  after 
application." 

(c)  Geographic  restrictions.  (1) 
Geographic  restrictions  may  be 
necessary  in  any  of  the  following 
situations: 

(i)  Efficacy  testing  indicates  that  the 
product  is  not  effective  in  all  areas  of 
the  country.  Statements  may  limit  use  to 
regions  or  States  where  effectiveness 
has  been  demonstrated,  e.g.,  "For  use 
only  in  Louisiana,  Texas,  Arkansas,  and 
Mississippi,"  or  "Southeastern  U.S. 
only." 

(ii)  An  endangered  species,  or  the 
critical  habitat  of  an  endangered 
species,  would  be  jeopardized  by  use  of 
the  pesticide  as  proposed  on  the  label. 
Endangered jtoecies  restrictions  prohibit 
use  in  specif  counties  or  other 
narrowly  dr^jj^  geographical  areas 
where  the  eiT  angered  species  would  be 
jeopardized 

(iii)  Reside  ;  data  submitted  in  support 
of  a  toleranc    are  not  representative  of 
all  areas  where  the  crop  is  grown,  or 
indicate  that  residues  may  exceed  the 
established  tolerance  level  in  particular 
areas. 

(iv)  Data  indicate  that,  without 
geographical  restrictions,  unreasonable 
adverse  effects  on  the  environment, 
such  as  groundwater  contamination  may 
result. 

(2)  Upon  written  request,  and  with  the 
approval  of  the  Agency,  the  label  may 
bear  geographic  restrictions  desired  by 
the  registrant. 

(d)  Phytotoxicity  (crop  safety) 
warnings.  (1)  A  statement  similar  to 
"Since  phytotoxicity  has  not  been 
evaluated  on  all  possible  crop  varieties, 
it  is  recommended  that  varietal 


responses  be  tested  on  a  few  plants 
prior  to  full  scale  applications"  should 
be  included  in  use  directions  for 
products  intended  for  use  on  crops  or 
crop  planting  sites,  if  applicable. 

(2)  When  temporary  crop  injury  such 
as  stunting,  discoloration,  or 
malformation  would  be  expected  to 
occur,  the  use  directions  must  advise  the 
user  of  this  expected  injury.  When  some 
degree  of  crop  stand  loss  results  from 
pesticide  application,  even  if  such  loss  is 
considered  economically  acceptable, 
this  effect  must  be  clearly  indicated  in 
the  use  directions. 

(e)  Performance  restrictions.  If 
specific  environmental  conditions,  such 
as  cultural,  crop  management  or 
chemical  use  practices,  would 
detrimentally  affect  product 
performance,  the  labeling  must  identify 
the  conditions  and  the  expected  effects. 
Conditions  may  include  soil  conditions, 
(moisture,  pH,  texture,  organic  matter), 
meteorological  conditions, 
(precipitation,  drought  temperature, 
wind)  and  cultural  practices  (tillage, 
cultivation,  irrigation). 

(f)  Nontarget  area  plant  cautions.  If  a 
pesticide  is  readily  transported  during  or 
after  appUcation  to  nontarget  areas 
through  air  (via  spray  drift 
volatilization)  or  water  (via  leaching, 
lateral  movement  in  soil,  runoff, 
drainage  or  irrigation),  and  has  been 
shown  to  possess  phytotoxic  properties, 
label  precautions  on  possible  adverse 
effects  to  nontarget  plants  are  required. 
The  nature  and  duration  of  any  effects 
(temporary,  permanent  or  seasonal) 
should  be  described. 

(g)  Spray  drift  restrictions — (1) 
General.  When  drift  may  cause  adverse 
effects  which  the  Agency  deems 
significant  on  organisms  outside  the 
intended  site  of  appHcation,  either 
directly  or  indirectly  through 
contamination  of  the  soil  or  water,  the 
labeling  must  advise  the  user  of  these 
effects  and  must  provide 
recommendations  to  minimize  drift  and 
drift  hazard.  Drift-related  use  directions, 
recommendations,  precautions,  and 
limitations  should  be  included  for  all 
pesticides  applied  by,  but  not  limited  to, 
aerial,  mist  blower,  sprinkler  irrigation 
and  hydraulic  ground  applications. 

(2)  Content.  Use  directions  should 
describe  general  meteorological 
conditions,  recommended  equipment 
operation  and  adjustments,  and 
adjuvants  and  carriers  necessary  to 
minimize  pesticide  drift. 

(3)  Specific  statements.  General  use 
directions  must  include  the  following 
statements: 

(i)  For  all  outdoor  applications  of 
sprays  and  dusts:  "Do  not  apply  when 
weather  conditions  favor  drift  from  the 


target  area.  Coarse  sprays  are  less  likely 
to  drift.  Increase  spray  volumes  by 
increasing  nozzle  orifice  diameter  rather 
than  by  adding  more  nozzles  or 
increasing  nozzle  pressure." 

(ii)  For  aerial  apphcations:  "Do  not 
use  nozzle  cores  which  disperse  spray 
into  fine  or  mist  droplets.  For  crosswind 
swath  applications,  begin  the  first  swath 
on  the  downwind  side  of  the  treatment 
area,  with  successive  swaths 
progressing  upwind." 

(iii)  For  aerial  appUcations  and  mist 
blowers  (air  carriers):  "Do  not  apply 
when  temperature  inversion  ceilings  are 
likely  to  exist." 

Subpart  E— Spadalizad  Labaiing 
$  156.S0    Manufacturtng  um  products. 

(a)  General.  This  section  prescribes 
requirements  for  labeling  of 
manufacturing  use  pesticides.  Unless 
otherwise  stated  in  paragraphs  (b) 
through  (n)  of  this  section,  the 
requirements  of  Subparts  A  through  D 
apply  to  all  manufacturing  use  products. 
The  general  requirements  are 
enumerated  here  for  reference. 

(b)  Name,  brand,  or  trademark.  The 
requirements  of  \  156.20  apply. 

(c)  Identifying  phrase.  An  identifying 
phrase  must  appear  beneath  the  product 
name.  The  phrase  must  indicate  that  the 
product  is  only  for  formulation  of  other 
pesticides  and  the  type  of  pesticide 
(insecticide,  for  example). 

(d)  Name  and  address  of  the 
registrant.  The  requirements  of  §  156.24 
apply. 

(e)  EPA  registration  number  The 
requirements  of  S  156.30  apply. 

(f)  EPA  establishment  number.  The 
requirements  of  S  156.31  apply. 

(g)  Ingredients  statement.  The 
requirements  of  S  156.34  apply. 

(h)  Net  contents.  The  requirements  of 
S  156.36  apply. 

(i)  Precautionary  statements.  (1) 
Except  as  specified  in  paragraph  (i)  (2), 
(3).  and  (4)  of  this  section,  the 
requirements  of  Subpart  C  apply. 

(2)  The  child  hazard  warning  "Keep 
Out  of  Reach  of  Children"  is  not 
required  on  the  label  of  manufactunng 
use  product. 

(3)  If  all  precautionary  statements  are 
grouped  together  on  the  front  panel,  the 
heading  "Precautionary  Statements" 
and  the  signal  word  required  by  S  156.52 
below  that  heading  may  be  omitted.  The 
referral  statement  may  be  omitted  if  all 
precautions  appear  on  the  front  panel. 

(4)  The  environmental  hazard 
statements  required  under  the  heading 
"Km  ironmentai  Ha/^rd.s'  are  limited  tu 
the  following: 
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(i)  A  statement  of  relative  toxicity  to 
appropriate  organisms  for  hwich  testing 
required  by  40  CFR  158.145  indicates  a 
potential  hazard,  e.g.,  'This  product  is 
toxic  to  fish  and  wildlife." 

(ii)  The  statement,  "Do  not  discharge 
effluent  containing  this  product  directly 
into  lakes,  streams,  ponds,  estuaries, 
oceans  or  public  waters  unless  this 
product  is  specifically  identified  and 
addressed  in  an  NPDES  permit.  Do  not 
discharge  effluent  containing  this 
product  to  sewer  systems  without 
previously  notifying  the  sewage 
treatment  plant  authority.  For  guidance, 
contact  your  State  Water  Board  or 
Regional  Office  of  the  Environmental 
Protection  Agency." 

(j)  Classification  statement.  No 
statement  of  use  classification  with 
respect  to  use  by  certified  applicators  is 
required  or  permitted  on  the  labeling. 

(k)  Misuse  statement.  The  misuse 
statement  must  appear  on  the  label  of  a 
manufacturing  use  product.  The  misuse 
statement  must  also  appear  in  any 
labeling  in  which  instructions  for 
formulation  appear,  located  immediately 
following  the  heading  for  such 
instructions.  The  wording  of  the  misuse 
statement  is  the  same  as  that  given  in 
§  156.64. 

Ill  Hcfiiln  mien  (il .•italt^menl  No 
reentry  interval  statement  is  required  on 
the  labeling  of  a  manufacturing  use 
product. 

(m)  Directions  for  use.  Detailed 
instructions  for  formulating  may  be 
omitted  from  the  labeling  of  a  product 
intended  for  formulating  other  registered 
pesticides,  provided  that: 

(1)  The  labehng  includes  the 
following; 

(i)  Information  pertinent  to  the  needs 
of  the  formulators,  including,  but  not 
limited  to.  physical  and  chemical 
properties,  of  the  product.  If  such 
information  is  stated  in  labeling  rather 
than  directly  on  the  product  label,  a 
reference  statement  such  as  "Refer  to 
Technical  Bulletin  X  for  formulating  and 
other  information"  must  appear  on  the 
label. 

(ii)  A  statement  that  each  formulator 
is  responsible  for  obtaining  EPA 
registration  for  his  end  use  product(s). 
Labeling  for  the  manufacturing  use 
product  may  include  sample  labels  of 
registered  end  use  products  as  quidance 
for  formulators.  Labeling  may  not 
include  specimen  labels  for  end  use 
products  not  registered  by  the  Agency. 

(2)  Information  on  the  composition, 
toxicity,  methods,  of  formulation, 
limitations  and  restrictions,  and 
effectiveness  of  the  product  for  pesticide 
purposes  is  readily  available  to  the 
formulator  from  sources  other  than  the 
labeling. 


(n)  Storage  and  disposal  statements. 
The  labeling  of  a  manufacturing  use 
product  is  required  to  bear  appropriate 
statements  of  pesticide  storage  and 
disposal.  Refer  to  S  156.70  and  Tables  1 
and  2  of  that  section  for  requirements. 

§156.87    Unit  packaging. 

(a)  Requirement  Each  unit  package 
shall  bear  a  label  conforming  to  the 
requirements  of  paragraph  (b)  of  this 
section.  The  outer  container  in  which 
the  unit  packages  are  distributed  and 
sold  shall  beer  labeling  conforming  to 
the  requirement  of  paragraph  (c)  of  this 
section.  An  individual  water-soluble 
unit  package  which  is  further  enclosed 
in  a  foil  or  plastic  wrapper  on  a  one-to- 
one  basis  may  be  labeled  on  the  foil  or 
plastic  wrap. 

(b)  Contents  of  label  of  unit  package. 
The  label  of  each  individual  unit 
package  shall  include  the  following 
information: 

(1)  A  statement  of  the  active 
ingredient(s).  Each  active  ingredient 
must  be  identified  by  name,  unless  the 
Agency  has  approved  a  statement 
including  only  the  names  of  the  principal 
or  most  hazardous  ingredient(s).  The 
statement  of  active  ingredients  need  not 
meet  the  requirements  for  an  ingredients 
statement  of  S  156.34.  but  may  simply 
declare  "Contains  (name  of  ingredient)." 
No  percentages  or  statements  of  inert 
ingredients  are  required. 

(2)  The  appropriate  signal  word. 

(3)  The  skull  and  crossbones  (if 
required). 

(4)  The  child  hazard  warning,  "Keep 
Out  of  Reach  of  Children." 

(5)The  EPA  Registration  Number 

(6)  The  phrase  "RESTRICTED  USE 
PESTICIDE"  if  the  product  has  been  so 
classified. 

(7)  A  reference  statement  to  the  label 
of  the  outer  package  for  directions  and 
precautions. 

(c)  Contents  of  label  of  outer 
container.  The  outer  container  label  or 
labeling  must  fully  comply  with  the 
requirements  of  Subparts  A  through  D. 
In  addition,  the  front  panel  of  the 
container  must  bear  the  following 
statement  in  a  prominent  position:  "Do 
not  remove  packages  from  container 
except  for  immediate  use." 

(d)  Prominence  and  optional 
information.  The  information  required 
by  paragraph  (b)  of  this  section  must 
appear  in  type  of  2  mm  or  greater.  The 
manufacturer  may.  at  this  option,  add 
additional  information  on  the  unit 
package  when  size  permits,  providing  if 
does  not  detract  from  the  prominence  or 
legibility  of  the  required  information. 


Subpart  F— Labeling  of  Producta  not 
Required  to  be  Registered 

§  156.105    Products  stWppad  b«twMn 
registered  estabtlsliments. 

(a)  General.  40  CFR  152.30  exempts 
from  the  registration  requirement  certain 
pesticides  being  transferred  between 
registered  establishments.  Such 
unregistered  pesticides  are  subject  to 
certain  misbranding  provisions  of  FIFRA 
sec.  2(q).  This  section  sets  out  the 
labeling  requirements  for  such  products. 

(b)  Contents  of  label.  The  label  shall 
bear  each  of  the  following  items. 

(1)  The  name  and  address  of  the 
producer  of  the  pesticide  being  shipped, 
meeting  the  requirements  of  §  156.24. 

(2)  The  establishment  number  of  the 
producing  establishment  from  which 
shipped.  This  number  is  not  necessarily 
the  same  estabhshment  number  as  that 
which  will  appear  on  the  final  product 
being  produced  at  the  second 
establishment.  A  product  produced  at 
Establishment  A  and  shipped  to 
Estabhshment  B  for  further  formulation 
and  then  to  Establishment  C  for 
packaging  into  the  retail  product  must      ■ 
bear,  successively: 

(i)  The  number  of  Establishment  A 
during  transport  to  Establishment  B, 

(ii)  The  number  of  Establishment  B 
during  transport  to  Establishment  C;  and 

(iii)  The  number  of  Establishment  C. 
the  final  establishment,  on  the  retail 
package. 

(3)  An  ingredients  statement 
complying  with  the  requirements  of 
paragraph  (b)(3)  (i)  or  (ii)  of  this  section. 

(i)  If  the  product  is  being  shipped  in 
final  form,  i.e.,  no  further  formulation  or 
composition  changes  are  to  be  made 
prior  to  distribution  or  sale  of  retail 
packages,  the  ingredients  statement 
shall  comply  in  all  respects  with 
§  156.34. 

(ii)  If  the  pesticide  is  being  shipped  for 
further  formulation  or  processing,  the 
ingredients  statement  shall  include  the 
name  of  each  active  ingredient,  and  the 
percentage  of  each  to  the  nearest  whole 
percentage. 

(4)  The  net  weight  or  measure  of  the 
contents  of  the  product,  consistent  with 
the  requirements  of  §  156.36. 

(5)  Hazard  warning  statements, 
conforming  to  the  requirements  of 
Subpart  C  with  respect  to  signal  word, 
use  of  the  word  "POISON"  and  skull 
and  crossbones  symbol  and  human, 
environmental,  and  physical/chemical 
hazard  statements. 

(c)  Exemption  from  requirement  for 
directions  for  use.  Specific  directions  or 
restrictions  on  use,  formulation,  or 
packaging  of  the  product  being  shipped 
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between  registered  establishments  are 
not  requirftd  to  appear  on  labeling. 

(d)  AddHional  labeling  requirements. 
The  followfng  sections  of  this  part  apply 
to  products  being  shipped  between 
registered  establishments. 

(1)  Section  156.7.  Placement  of  label. 

(2)  Section  156.10  (a)(3),  (b)(1),  (c)(1). 
and  (d),  concerning  prominence, 
legibility,  contrast,  type  size,  and 
language  to  be  used. 

(3)  Section  156.15.  False  and 
misleading  statements,  except  for 
paragraph  (a),  Warranty  disclaimer 
statements. 

§156.110    Products  for  export  only. 

(a)  A  pesticide  product,  device,  or 
active  ingredient  used  in  producing  a 
pesticide  that  is  intended  solely  for 
export  must  be  labeled  with  the 
following  information: 

(1)  In  English  or  the  language  of  the 
importing  country; 

(i)  The  name  and  address  of  the 
registrant,  or  if  unregistered,  or  the 
producer,  in  accordance  with  §  156.24; 

(ii)  The  producing  establishment 
number,  in  accordance  with  §  156.31; 

(iii)  A  statement  of  net  weight  or 
contents,  in  accordance  with  §  156.36; 
and 

(iv)  A  statement  of  use  classification, 
if  classified  for  RESTRICTED  USE  on 
the  basis  of  toxicity  to  man  or  the 
environment.  The  terms  of  the  U.S. 
restriction  need  not  be  included. 

(2)  In  English  and  the  language  of  the 
importing  country; 

(i)  An  ingredients  statement,  in 
accordance  with  §  156.34; 

(ii)  Warning  or  precautionary 
statements,  in  accordance  with  Subpart 
C  of  this  part; 

(iii)  If  in  Toxicity  Category  I  on  the 
basis  of  acute  oral,  dermal,  or  inhalation 
toxicity,  the  following: 

(A)  The  skull  and  crossbones  (in  red 
or  black); 

(B)  The  word  POISON  (in  red)  on  a 
background  of  distinctly  contrasting 
color;  and 

(C)  A  st&tement  of  practical  treatment, 
in  accordstfice  with  §  156.48. 

(iv)  If  the  product  is  unregistered,  the 
statement,  "Not  registered  for  use  in  the 
United  States  of  America." 

(b)  Labeling  of  a  registered  product 
will  be  considered  to  satisfy  the 
requirements  of  paragraph  (a)(1)  of  this 
section  and  the  English  language 
requirements  of  paragraph  (a)(2)  of  this 
section  if  the  label  or  labeling  otherwise 
complies  with  the  requirements  of  this 
part. 

(c)  If  the  information  required  by  this 
section  would  conflict  with  the 
requirements  of  the  importing  country, 
any  or  all  of  the  information  may 


instead  be  included  in  labeling  that  is 
attached  to  or  accompanies  the  product 
container  or  shipping  container, 
provided  that  the  product  is  labeled 
according  to  the  requirements  of  the 
importing  country. 

§  1  se.  1 1 2    Products  shipped  under  an 
emergency  exemption. 

(a)  Registered  product.  A  registered 
product  must  bear  the  labeling  approved 
m  conjunction  with  its  registration. 

(b)  Unregistered  product.  An  • 
unregistered  product  must  bear  labeling 
that  complies  with  the  specifications  in 
the  authorizing  exemption  notice.  Such 
labeling  will  normally  be  one  of  the 
following: 

(1)  Labeling  meeting  the  requirements 
of  Subparts  A  through  D  of  this  part,  but 
not  including  §§  156.72,  Directions  for 
use,  and  156.76.  Restrictions  on  use; 

(2)  Labeling  approved  in  conjunction 
with  the  issuance  of  an  experimental 
use  permit  under  FIFRA  sec.  5;  or 

(3)  Labeling  reviewed  and  approved 
by  the  Agency  in  conjunction  with  the 
request  for  exemption. 

(c)  Directions  for  use.  (1)  In  all  cases, 
directions  for  use  of  the  product  must  be 
in  accordance  with  the  terms  and 
conditions  of  the  authorizing  exemption 
notice,  and  must  be  available  to  the  user 
at  the  time  of  use.  Use  directions  may  be 
contained  in  labeling  (which  may 
include  the  authorizing  exemption  notice 
itself]  distributed  with  the  product. 

(2)  The  use  directions  should  include 
the  year  or  growing  season  for  which 
use  is  authorized,  and  the  name  of  the 
State  to  which  the  exemption  has  been 
granted. 

§  1 56. 1 1 5    Pesticides  shipped  for  disposal 
only. 

(a)  General  FIFRA  section  19 
provides  that  the  Administrator  shall,  if 
requested  by  the  owner  of  a  pesticide, 
arrange  for  disposal  of  a  pesticide  that 
has  been  cancelled  following  suspension 
under  FIFRA  section  6(c).  Regulations 
contained  in  40  CFR  Part  165,  Subpart  B, 
provide  that  the  owner  of  the  pesticide 
must  transport  the  pesticide  to  an 
acceptance  location  for  transfer  to  the 
Agency. 

(b)  Labeling  requirements  for  a 
product  being  shipped  for  disposal.  A 
product  being  shipped  to  an  acceptance 
location  by  its  owner,  and  thereafter 
being  shipped  by  the  Agency  to  a 
disposal  site,  shall  bear  a  label 
containing  the  following  information: 

(1)  The  name  and  address  of  the 
registrant,  or  if  unregistered,  the 
producer  of  the  product,  in  accordance 
with  §  156.24; 

(2)  The  establishment  number,  if  any, 
of  the  establishment  at  which  the 


product  was  produced,  if  the  product 
remains  in  the  original  unbroken 
container,  or  at  which  the  product  was 
repackaged  for  disposal,  if  the  contents 
have  been  transferred  to  another 
container  for  disposal  purposes. 

(3)  An  ingredients  statement,  in 
accordance  with  S  156.34. 

(4)  Warning  and  precautionary 
statements,  in  accordance  with  Subpart 
C  of  this  part,  including  the  following: 

(i)  The  signal  word; 

(ii)  If  highly  toxic  (Toxicity  Category  I) 
by  virtue  of  acute  oral,  dermal  or 
inhalation  toxicity,  the  skull  and 
crossbones  and  the  word  "POISON"  (in 
red),  together  with  an  appropriate 
statement  of  practical  treatment  or  first 
aid;  and 

(iii)  Precautionary  statements 
addressing  the  human,  environmental, 
and  physical  or  chemical  hazards  of  the 
product. 

(5)  A  statement,  that  shall  at  least 
partially  obliterate  any  directions  for 
use  on  the  label,  that  the  product  is  for 
disposal  only  and  not  for  pesticide  use. 

(6)  If  the  product  is  a  hazardous 
waste,  as  defined  by  40  CFR  261.11.  or 
as  listed  in  S  261.33  (e)  or  (f],  it  shall  also 
bear  the  statement  in  40  CFR  262.32.  i.e., 
"HAZARDOUS  WASTE— Federal  Law 
Prohibits  Improper  Disposal.  If  found, 
contact  the  nearest  police  or  public 
safety  authority  or  the  U.S. 
Environmental  Protection  Agency."  A 
sticker  or  additional  labeling  may  be 
used  for  this  purpose. 

(7)  The  required  information  must  not 
be  false  or  misleading  in  any  particular, 
and  must  meet  the  prominence 
requirements  of  \  156.10. 

(c)  The  label  of  a  product  for  disposal 
only  is  acceptable  if  the  labehng  meets 
the  requirements  of  Subparts  A  through 
D  of  this  part  and  it  bears  the  disposal 
statements  given  in  paragraph  (b)  (5) 
and  (6)  of  this  section. 

§156.118    Pest  control  devices. 

(a)  Defintion.  A  pest  control  device  is 
any  instrument  or  contrivance  (other 
than  a  firearm)  intended  for  trapping, 
destroying,  repelling,  or  mitigating  any 
pest.  Equipment  used  for  the  application 
of  a  pesticide,  when  sold  separately 
from  such  pesticide,  is  not  considered  to 
be  a  device.  Examples  of  devices  subject 
to  the  labeling  requirements  of  this 
section  are  electromagnetic  and 
ultrasonic  pest  control  devices,  and 
"glue  boards." 

(b)  Exemption.  The  following  devices 
are  exempt  from  the  requirements  of  this 
section: 

(1)  Those  that  depend  for  their 
effectiveness  more  upon  the 
performance  of  the  person  using  the 


37982         Fedial  Ragbtar  /  Vol.  49.  No.  188  /  Wednesday.  September  26,  1984  /  Proposed  Rules 


device  than  on  the  performance  of  the 
device  itself,  such  as  rat  and  mouse 
traps,  fly  swatters,  and  tillage 
equipment  for  weed  control. 

(2)  Those  that  operate  only  to  entrap 
vertebrate  animals,  such  as  fish  traps. 

(c)  Required  labeling  information.  The 
following  information  must  be  included 
on  each  device,  its  wrapper,  or  its 
package: 

(1)  Name,  brand  or  trademark.  The 
label  of  a  device  whose  function  is  not 
obvious  must  include  a  name,  brand  or 
trademark,  and  an  indication  of  the 
function  of  the  device. 

(2)  Name  and  address  of  the  producer 
or  distibutor  The  name  and  address  of 
the  producer  of  the  device  must  be 
provided  on  the  label.  Refer  to  §  156.24 
for  further  information  on  name  and 
address  requirements. 

(3)  EPA  establishment  number.  The 
label  of  each  pest  control  device  must 
bear  the  establishment  registration 
number  assigned  under  FIFRA  section  7. 
This  number  may  appear  in  any  location 
on  the  label  or  on  the  device  itself.  If  the 
device  is  contained  in  a  wrapper  or 
outer  container  through  which  the 
establishment  number  cannot  be  clearly 
read;  the  establishment  number  must 
also  appear  on  such  outer  container  or 
wrapper.  Refer  to  5  156.31  for  further 
information  on  the  display  of  the  EPA 
establishment  number.  The 
establishment  number  may  not  be 
highlighted  or  emphasized  by  size,  color 
or  typography  to  imply  Agency  approval 
or  endorsement. 

(4)  Precautionary  statements.  The 
label  must  identify  any  hazards  posed  in 
using  the  product,  and  must  provide 
adequate  warnings  and  use  limitations 
that,  if  adhered  to,  will  protect  against 
or  minimize  such  hazards.  Hazards  may 
include,  but  are  not  limited  to,  structural 
(such  as  sharp  edges),  mechanical  (such 
as  rapidly  moving  parts),  electrical,  high 
temperature,  radiation,  chemical,  or 
noise. 

(5)  Directions  for  use.  Directions  for 
use  of  the  product  must  include,  at  a 
minimim,  the  following  information: 

(i)  Site  of  use.  Where  the  device  is 
intended  to  be  used,  positioned,  or 
located. 

(ii)  Activation.  Instructions  on  how  to 
install  or  activate,  and,  if  necessary, 
deactivate  the  device  if  it  would  not  be 
self-explanatory  or  obvious  to  the  user. 

(iii)  Target  pest  The  pest(8)  the  device 
is  intended  to  destroy,  capture,  repel,  or 
affect,  and  the  results  that  may  be 
expected  (death,  entrapment,  repellency. 
inactivation). 

(iv)  Restrictions  or  limitations  on  use. 
Any  specific  circumstances  under  which 
the  device  should  not  be  used,  or  that 
would  limit  the  effectiveness  of  the 


device.  If  the  duration  of  the 
effectiveness  is  limited,  the  length  of 
time  the  device  can  be  expected  to  be 
effective  must  be  indicated.  If  the 
product  would  not  be  effective  in  certain 
situations  that  might  reasonably  be 
encountered  in  use.  a  statement  to  this 
effect  must  be  included. 

(d)  False  and  misleading  statements. 
The  labeling  of  a  pest  control  device 
shall  not  contain  any  statement  that  is 
false  or  misleading  in  any  respect. 
Examples  of  false  and  misleading 
statements  may  be  found  in  5  156.15. 

Subparts  G  Through  O— [Reserved] 

Subpart  P— Labeling  Requirements  for 
Certain  Antimicrobial  Products 

§156.300    Sterilizers  for  use  on  hard 
surfaces. 

Product  labeling  may  bear  "sterilizer" 
or  "sporicidai"  claims  if: 

(a)  The  product  meets  the  standard  in 
paragraph  (b)  of  this  section,  when 
tested  by  at  least  two  laboratories. one 
of  which  is  mdependent  of  the 
registrant;  and 

(b)  The  product,  when  tested  by  the 
method  in  §  91-2(a)  of  Subdivision  G  of 
the  Registration  Guidelines  or  its 
equivalent,  kills  the  test  spores  on  all 
720  carriers  used  in  the  tests. 

S  156.305    Disinfectants  for  use  on  hard 
surfaces. 

(a)  Performance  requirement.  Product 
labeling  may  bear  claims  as  a 
"disinfectant"  if.  when  tested  by  the 
appropriate  method  in  section  91-2  (b), 
(c),  or  (d)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  kills  the  test  microorganisms 
on  59  out  of  80  carriers  of  each  set  to 
provide  significance  at  the  95  percent 
confidence  level. 

(b)  Limited  efficacy  claims.  The 
labeling  of  a  disinfectant  which  is 
effective  against  specific 
microorganisms  only  (e.g.  Herpes  virus, 
influenza  virus,  cold  (rhino)  viruses) 
must  clearly  denote  these  limitations. 
Furthermore,  such  limitations  must  be 
readily  understandable  and  shall  not  be 
misleading  to  the  user. 

(c)  General  or  broad-spectrum 
efficacy  claims.  Labeling  claims  of 
effectiveness  as  a  "Genera! 
Disinfectant"  and  representations  that 
the  product  is  effective  against  a  broad 
spectrum  of  microorganisms  are 
acceptable  if  the  product  is  effective 
against  both  Gram-positive  and  Gram- 
negative  test  microorganisms. 

(d)  Hospital  or  medical  environment 
efficacy  claims.  Labeling  claims  for  use 
on  surfaces  in  hospital  or  medical 
environments  will  be  accepted  only  for 


those  products  that  have  been 
demonstrated  to  be  effective  for  general 
or  broad-spectrum  disinfection  (see 
paragraph  (c)  of  this  section)  and 
additionally  against  Pseudomonas 
aeruginosa.  Claims  such  as  "hospital 
disinfectant"  or  "for  hospital  use"  are 
acceptable.  Claims  such  as  "hospital 
grade"  or  "hospital  strength"  are  not 
acceptable. 

§  1 56.3 1 0    Fungicides  for  use  against 
human  pstttogenic  FungL 

(a)  Performance  requirement.  Product 
labeling  may  bear  claims  of 
effectiveness  against  pathogenic  fungi  if 
the  product  kills  all  fungal  spores  by  one 
of  the  following  test  methods: 

(1)  The  AOAC  Fungicidal  Test  (see 
section  91-2(e)(l)  of  Subdivision  G  of 
the  Registration  Guidelines)  or  its 
equivalent;  or 

(2)  The  AOAC  Use  Dilution  Method  or 
AOAC  Germiciadal  Spray  Products 
Test,  modified  to  conform  to  appropriate 
elements  of  the  AOAC  Fungicidal  Test 
(see  §  91-2{e)(3)  of  Subdivision  G  of  the 
Registration  Guidelines)  or  its 
equivalent. 

(b)  Claims  against  pathogenic  fungi. 
The  statement  that  a  product  is  effective 
against  "athlete's  foot"  is  not 
acceptable.  If  the  product  is  effective 
against  the  causative  organism 

( Trichophyton  mentagrophytes)  in 
appropriate  areas  such  as  shower  room 
floors,  locker  room  benches,  or  bath 
mats,  the  label  may  bear  a  statement 
such  as  "kills  athlete's  foot  fungi  on 
inanimate  surfaces." 

§156.315    Virucldes. 

(a)  Performance  requirement  Product 
labeling  may  bear  claims  as  a  "virucide  " 
against  designated  human  pathogenic 
viruses  if,  when  tested  according  to  the 
method  in  section  91-2{f)  of  Subdivision 
G  of  the  Registration  Guidelines  or  its 
equivalent,  the  product: 

(1)  Inactivates  the  virus  at  all  dilutions 
when  no  cytotoxicity  is  observed  in  the 
assay  system;  or 

(2)  Reduces  the  viral  titer  by  at  least  a 
3-log  magnitude  when  cytotoxicity  is 
observed  in  the  assay  system. 

(b)  Virucidal  claims.  The  unqualified 
claim  "virucidal"  is  not  acceptable.  The 
claim  'virucidal"  must  be  qualified  by 
designating  each  specific  virus  against 
which  the  product  has  been  tested  and 
shown  to  be  effective,  and  to  indicate 
that  the  activity  occurs  only  on 
inanimate  surfaces. 

§  156.320    TutMrcuiocioes. 

(a)  Performance  requirement.  Product 
labeling  may  bear  claims  as  a 
"tuberculocide"  against  Mycobacterium 
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tuberculosis  if.  when  tested  by  the 
appropriate  method  in  section  91-2(g)  of 
Subdivision  G  of  the  Registration 
Guidelines  or  its  equivalent; 

(1)  The  product  kills  the  test 
microorganisms  on  all  carriers;  and 

(2)  No  growth  occurs  in  any  of  the 
inoculated  tubes  of  the  two  additional 
required  media. 

(h)  Tuberrulocidal  claims.  The 
labeling  of  a  product  claiming 
disinfection  of  inhalation  therapy 
equipment  and  pulmonary  diagno.'stic 
equipment  but  which  has  not  been 
tested  for  effe<::tiveness  against 
Mycobacterium  tuben^ulosis  must  bear 
the  following  statement;  "This  product 
has  not  been  tested  for  effectiveness 
against  Mycobacterium  tuberculosis. 
and  must  not  be  relied  upon  when  a 
tuberculocidal  product  is  desired."' 

§  156.325    Phenol  coefficient 

The  pheniil  coefficient,  as  determined 
by  the  AOAC  Phenol  Coefficient  Test  in 
section  91-2(h)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  is  permitted  to  appear  on 
labeling  onlv  if: 

(a)  The  pfeduct  is  a  disinfectant,  with 
use  directions  adequate  to  support  a 
disinfection  level  of  antimicrobial 
activity;  and 

(b)  The  phenol  coefficient,  when 
multiplied  by  20.  provides  the  effective 
use  dilution  of  the  product  |as  confirmed 
b>  the  AOAC  UseUilution  Method  (see 
section  91-2  (a),  (b).  or  (c)  of  Subdivision 
G)  or  Its  equivalent);  and 

(c)  The  phenol  coefficient  is 
dt'termined  on  the  pesticide  as 
formulated,  rather  than  the  active 
ingredient(s). 

§  156.330     Products  tor  use  against  other 
microorgapisms. 

(a)  Pcr^rmance  requirement.  Product 
labeling  may  bear  disinfectant  claims 
against  specific  microorganisms  other 
than  designated  test  species  if.  when 
tested  by  the  appropri.ite  method  of 
section  91-2(i)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent: 

(1)  The  product  kills  the  test 
microorganism  on  all  carriers;  and 

(2)  Plate  count  data  on  appropriate 
culture  media  demonstrate  that  a 
concentration  of  at  least  10* 
microorganisms  survived  the  carrier 
drying  step  in  untreated  controls. 

(b)  Claims  against  other 
microorganisms.  Substantiated  claims  of 
effectiveness  of  a  product  against 
specific  microorganisms  other  than  the 
designated  test  microorganism(s|  are 
permitted,  but  not  required,  provided 
that  the  target  pest  is  likely  to  be 
present  in  or  on  the  recommended  use 
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areas  and  surfaces  and  thus  may 
present  a  potential  problem. 

§156.335    Sanlttzers  for  hard  non-food 
contact  surfaces. 

(a)  Performance  requirement  Product 
labeling  may  bear  "sanitizing"  claims 
for  use  on  non-food  contact  surfaces  if, 
when  tested  by  the  method  in  section 
91-2(i)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  the  product  achieves  a 
reduction  of  at  least  99,9  percent  over 
the  parallel  control  count 

(b)  Claims.  The  labeling  of  a  product 
intended  for  use  on  non-food  contact 
surfaces  which  does  not  eliminate,  but 
significantly  reduces,  the  numbers  of 
target  microorganisms  must  be  clearly 
represented  and  qualified  as  being 
effective  at  the  sanitizi.ng  level  only. 
Examples  of  acceptable  labeling  claims 
are:  "Sanitizes".  "Significantly  reduces", 
or  "Reduces  the  number  of  bacteria  by 
99.9%."  Products  recommended  for  use 
in  critical  hospital  or  medical 
environments  that  are  not  effective  at 
the  sterilizing  or  disinfecting  level  must 
bear  a  labeling  disclaimer  statement 
such  as;  'This  product  is  not  a 
disinfectant  or  sterilizer". 

(c)  Faggmg  applications. 
Representations  such  as  'germicidal 
fogging  '  and    disinfectant  fogging"  are 
not  acceptable.  Claims  for  fogging 
applications  of  disinfectants  to  sanitize 
room  surfaces  are  acceptable. 

(d)  Circulate-in-place  (CIPJ 
applications.  Claims  for  CIP 
applications  as  "germicidal"  or 
"disinfecting    are  not  acceptable. 
Claims  for  CIP  applications  to  sanitize 
the  surfaces  of  the  systems  are 
acceptable 

§  156.340    Sanrtizers  for  hard  food  contact 
surfaces. 

(a)  Performance  requirement — (1) 
Halide  chemical  products.  The  labeling 
of  a  product  formulated  with  iodophors. 
mixed  halides.  or  chlorine-containing 
chemicals  may  bear  claims  for 
"sanitizing"  food  contact  surfaces  if, 
when  tested  bv  the  method  in  section 
91-2(k)(l)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  the  product  concentrations 
show  equivalence  of  actu  it\  to  50.  100, 
and  20(J  ppm  of  available  chlonne.  |The 
test  standard  is  sodium  hypochlonte.) 

(21  Other  chemical  products.  The 
labeling  of  a  product  formulated  with 
other  chemicals,  such  as  quaternary 
ammonium  compounds,  anionic 
detergent-acid  compounds,  and 
chlorinated  tnsodium  phosphate,  may 
bear  claims  for  'sanitizing'  food  contact 
surfaces  if,  when  tested  by  the  method 
in  section  91-2(k)l2)  of  Subdivision  G  of 


the  Registration  Guidelines  or  its 
equivalent,  the  product  achieves  a 
99.999  percent  reduction  in  the  number 
of  each  test  microorganism  within  30 
seconds. 

(b)  Claims.  Claims  for  a  use  pattern  of 
"one-step"  cleaning  and  sanitizing  are 
not  acceptable  for  food-contact  surfaces. 

§  1S6.345    Products  providing  rMkluiri 
activity  for  use  on  hard  surfaces. 

(a)  Performance  requirement.  Product 
labeling  may  bear  residual  "self- 
sanifizing  '  claims  (thai  can  be  identified 
as  related  to  human  health)  if,  when 
tested  by  the  critena  m  section  91-2(m) 
of  Subdivison  G  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 
achieves  at  least  a  99.9  percent 
reduction  in  numbers  of  test 
microorganisms  on  the  treated 
surfacefs)  over  those  on  the  parallel 
control  8urface(s). 

(b)  Claims.  Label  claims  pertaining  to 
residual  "self-sanitizing"  or 
"bacteriostatic"  surfaces  (i.e..  reduction 
in  numbers,  or  inhibition  of  the  growth, 
respectively,  of  speci^c  microorganisms 
that  may  be  present  or  that  may  be 
subsequently  deposited  on  hard 
surfaces)  must  be  related  to  the 
presence  of  moisture  on  surfaces  that 
are  likely  to  become  wet  under  normal 
conditions  of  use.  Labeling  must  also 
indicate  the  duration  of  effectiveness  of 
the  treatment.  Only  self-sanitizmg 
claims  can  be  identified  as  related  to 
human  health  considerations. 

§  156.350    Laundry  addithres. 

(a)  Disinfecting  pre-soak — (1 ) 
Performance  requirement.  Product 
labeling  may  bear  claims  as  a 
"disinfectant"  for  pre-soaking  fabrics 
prior  to  laundenng  if,  when  tested  bv  the 
AOAC  Use  Dilution  Mpthod  as 
described  in  section  91-2  fbl,  (r),  or  (d) 
of  Subdivision  G  of  the  Registration 
Guidelines  (modified  to  include  organic 
soil  as  in  section  91-30(e)(4)  of 
subdivision  5'  or  its  equivalent,  the 
product  kills  the  test  m.croorganisms  on 
5^  out  of  60  carriers  of  each  set. 

(2)  Claims.  Labeling  must  distinguish 
between  products  recommended  as 
soaking  treatments  prior  to  laundering 
end  products  recommended  as  additives 
in  actual  laundry  operations,  Pre- 
soakmg  claims  are  applicable  only  to 
products  which  have  been  shown  to  be 
effective  as    one-step  '  cieaner- 
disinfectants  for  hard  surfaces  m  the 
presence  of  moderate  amounts  of 
organic  soil  (e.g.,  'pre-soak  diapers  for 
10  minutes  to  disinfect  '). 

(b)  .\'on-resiaual  laundry  additives — 
(1)  Performance  requirement,  (i)  The 
labeling  of  a  product  intended  as  a 
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laundry  additive  may  bear  claims  for 
"disinfection"  if,  when  tested  by  the 
method  in  section  91-4(a)(2)  Subdivision 
G  of  the  Registration  Guidelines  or  its 
equivalent,  the  product  prevents  growth 
of  each  test  microorganism  in  fabric 
subcultures  or  laundry  water 
subcultures. 

(ii)  The  labehng  of  a  product  intended 
as  a  laundry  additive  may  bear  claims 
for  "sanitizing"  if.  when  tested  by  the 
method  in  section  91 -4(a)(3)  of 
Subdivision  G  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 
causes  at  least  99.9  percent  reduction  in 
numbers  of  each  test  microorganism 
over  the  control  count  for  both  fabric 
and  laundry  water. 

(2)  Claims.  The  labeling  of  a  product 
recommended  as  a  laundry  additive 
must  differentiate  between  claims  to 
provide  non-residual  disinfection  and  to 
sanitize  during  the  laundry  operation 
(e.g.,  "disinfects  laundry  in  wash  water," 
"sanitizes  laundry  in  the  final  rinse 
water"). 

(c)  Residual  laundry  additives — ( 1 ) 
Performance  requirement.  The  labeling 
of  a  product  intended  as  a  laundry 
additive  may  bear  residual  "self- 
sanitizing"  claims  (that  can  be  identified 
as  related  to  human  health]  if,  when 
tested  by  the  method  in  section  91- 
4[a|(4)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  the  product  demonstrates  a 
reduction  of  at  least  99.9  percent  in 
numbers  of  each  test  microorganism 
over  the  zero-time  control  and  the 
parallel  untreated  control. 

(2)  Claims.  Claims  for  residual 
antimicrobial  activity  on  laundered 
materials  or  articles  are  acceptable  only 
when  such  materials  are  likely  to 
become  and  remain  wet  (for  example, 
diapers  and  bed  linens  of  incontinent 
persons)  during  normal  conditions  of  use 
and  storage  (e.g.,  "provides  self- 
sanitizing  residual  activity  against 
pathogenic  microorganisms  on  bed 
linens  in  the  presence  of  wel 
contamination"). 

§156.355    FatMic  and  textile  products. 

(a)  Carpet  sanitizers — performance 
requirement.  The  labeling  of  a  product 
intended  as  a  carpet  treatment  may  bear 
claims  as  a  "sanitizer"  if,  when  tested 
by  the  method  in  section  91 -4(b)  of 
Subdivision  G  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 
demonstrates  a  99.9  percent  reduction  in 
numbers  of  test  microorganisms  over  the 
scrubbed  control. 

(b)  Mattress  and  upholstered  furniture 
treatments — performance  requirement. 
The  labeling  of  a  gas  or  fumigant 
product  intended  for  treatment  of 
mattresses,  upholstered  furniture. 


pillows,  and  similar  objects  may  bear 
claims  as  a  "sterilizer,"  and 
"disinfectant,"  or  "sanitizer"  if,  when 
tested  against  the  criteria  in  section  91- 
4(c)  of  Subdivision  G  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 
meets  the  performance  requirement 
specified: 

(1)  In  §  156.300(a)  for  sterilizers;  or 

(2)  In  §  156.305(a)  for  disinfectants;  or 

(3)  In  §  156.335(a)  for  sanitizers. 

(c)  Fabric  impregnating  treatments — 
(1)  Performance  requirement.  The 
labeling  of  a  product  intended  for 
impregnating  fabrics  may  bear  residual 
"self-sanitizing"  claims  if,  when  tested 
by  the  method  in  section  91-2(m)  of 
Subdivision  G  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 
achieves  at  least  a  99.9  percent 
reduction  in  numbers  of  test 
microorganisms  on  the  treated  fabric(s) 
over  those  on  the  zero-time  control  and 
the  parallel  untreated  control. 

(2)  Claims.  Claims  must  be  limited  to 
residual  self-sanitizing  levels  of  activity 
in  the  presence  of  moisture.  Labeling 
must  indicate  the  duration  of 
effectiveness  of  the  residual  activity. 

§156.360    Air  sanitizers. 

(a)  Performance  requirement.  The 
labeling  of  a  product  intended  for  the 
treatment  of  air  in  enclosed  spaces  may 
bear  claims  as  a  "sanitizer"  if.  when 
tested  by  the  appropriate  method  in 
section  91-5  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  the  product  meets  one  of  the 
following  standards: 

(1)  If  the  product  contains  glycols,  a 
vapor  concentration  of  50  percent 
saturation  or  more  in  the  air  of  the  test 
enclosure:  or 

(2)  If  the  product  does  not  contain 
glycols,  a  reduction  of  at  least  99.9 
percent  of  test  microorganisms  over  the 
parallel  untreated  control  in  the  air  of 
the  test  enclosure. 

(b)  Claims.  Claims  that  a  product 
prevents  diseases,  or  provides  any  other 
health  protection,  whether  expressed  or 
implied,  are  not  acceptable.  Claims  must 
clearly  indicate  the  mitigating  nature  of 
the  activity,  such  as  "Temporarily 
reduces  the  number  of  airborne 
bacteria." 

§156.365    Toilet  bowl  and  urinal 
treatments. 

(a)  Surface  treatments — (1) 
Performance  requirement.  The  labeling 
of  a  product  intended  for  toilet  bowl  and 
urinal  surface  treatment  may  bear 
"disinfecting"  or  "sanitizing"  claims  if. 
when  tested  by  the  appropriate  method 
in  section  91-2  (b),  (c),  (d),  or  (j)  of 
Subdivision  C  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 


meets  the  performance  requirement 
specified  in: 

(i)  Section  156.305(a)  for  disinfectants; 
or 

(ii)  Section  156.335(a)  for  sanitizers. 

(2)  Claims.  Claims  for  disinfecting  or 
sanitizing  toilet  bowl  and  urinal  surfaces 
are  acceptable.  Claims  for  disinfecting 
the  hidden  trap  and  claims  for  solutions 
in  the  tank  to  disinfect  or  sanitize  the 
bowl  surface  each  time  the  toilet  is 
flushed  are  not  acceptable. 

(b)  Water  treatments — (1) 
Performance  requirement.  The  labeling 
of  a  product  intended  for  treating  toilet 
bowl  and  urinal  water  may  bear 
"sanitizing"  claims  (that  can  be 
identified  as  related  to  human  health)  if, 
when  tested  by  the  method  in  section 
91-7(b)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  the  product  demonstrates  at 
least  a  99.9  percent  reduction  in 
numbers  of  test  microorganisms  over  the 
zero-time  control  and  the  parallel 
untreated  control. 

(2)  Claims.  Claims  for  products  of  this 
type  must  either  pertain  to  sanitizing 
activity  or  aesthetic  benefits  commonly 
associated  with  control  of  odor,  slime, 
or  other  aesthetic  problems  in  toilet  and 
urinal  bowl  water.  Examples  of 
acceptable  claims  are:  "Inhibits  the 
production  of  ammoniacal  odors 
produced  by  bacteria  in  toilet  and  urinal 
bowl  water,"  "Controls  unsightly  slime 
formation  produced  by  bacteria  in  toilet 
and  urinal  bowl  water,"  and  "Sanitizes 
toilet  bowl  water."  Only  sanitizing 
claims  can  be  identified  as  related  to 
human  health  considerations. 

§156.370    Human  drinking  water 
treatments. 

(a)  Emergency  water  supplies — 
performance  requirement.  The  labeling 
of  a  product  intended  for  emergency 
treatment  of  drinking  water  may  bear  a 
claim  as  a  "disinfectant"  if,  when  tested 
by  the  method  in  section  91-8(a)(2)  of 
Subdivision  G  of  the  Registration 
Guidelines  or  its  equivalent,  the  product 
kills  all  test  microorganisms  in  the 
water. 

(b)  Water  purifier  uniis — performance 
requirement.  The  labeling  may  bear 
claims  for  "purification"  of  raw  water  if, 
when  tested  by  the  method  in  section 
91-8(a)(3)  of  Subdivision  G  of  the 
Registration  Guidelines  or  its 
equivalent,  the  product  eliminates  the 
microbial  pollution  from  the  water. 

§  156.375    Swimming  pool  water 
treatments. 

The  labeling  of  a  product  intenaed  for 
treatment  of  swimming  pool  water  may 
bear  claims  for  "disinfection"  if,  when 
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tested  according  to  the  labor.itury  und 
field  methods  in  section  91-«(c)(l)  of 
Subdivision  G  of  the  Registration 
Ciuidelines  or  its  equivalent,  the  product 
meets  both  of  the  following  criteria: 

(a)  Laboratory  test.  The  product  meets 
or  exceeds  the  performance  of  the 
sodium  hypochlorite  control  against 
each  test  microorganism. 

(b)  Field  test.  Not  more  than  15 
percent  of  the  samples  collected  fail  to 
meet  all  of  the  following  bacterial 
indices: 

(1)  The  stdndiifd  plate  count  at  35  "C 
does  not  exceed  200  colonies  per  1.0  ml. 

(2)  The  most  probable  number  of 
coliform  bacteria  is  less  than  2.2 
organisms  per  100  ml.  If  the  membrane 
filter  test  is  used,  there  shall  be  no  more 
than  1.0  coliform  organism  per  50  ml. 

(3)  The  most  probable  number  of 
enterococcal  organisms  is  less  than  2.2 
organisms  per  100  ml  If  the  membrane 
filter  test  is  used  there  shall  be  no  more 
than  10  enterococcal  organism  per  50 
ml 

?  1 36.380     Health,  related  and  non-health- 
reiated  claims  for  antimicrobial  products. 

The  Agency  will  use  the  following 
criteria  to  c^termine  whether  or  not  the 
labeling  of  an  antimicrobial  agent  bears 
claims  of  human  health  significance: 

(a)  Products  bearing  labeling  claims  to 
control  specific  microorganisms 
infectious  for  man,  such  as 
Staphylococcus  aurecus. 
Mycobacterium  tuberculosis,  sand 
Pseiuiomonas  aeruginosa,  are 


considered  to  be  directly  related  to 
human  health. 

(b)  All  sterilizers,  hospital 
disinfectants,  swimming  pool  water 
disinfectants,  human  drinking  water 
disinfectants  and  purifiers,  and  food- 
contact  surface  sanitizers  are  human 
health-related,  whether  or  not  control  if 
infectious  microorganisms  is  specifically 
claimed. 

(c)  Veterinary  and  animal  premise 
disinfectants  are  considered  human 
health-related  if  microorganisms  that 
are  infectious  for  both  man  and  animals 
are  involved,  such  as  Staphylococcus 
aureus  and  Pseudumonas  aeruginosa. 
Microorganisms  that  are  solely 
pathogenic  for  animals  (such  as  canine 
distemper  virus  and  hog  cholera  virus) 
are  not  considered  human  health- 
related. 

(d)  Claims  for  products  as 
disinfectants  or  sanitizers  are 
considered  to  include  or  imply 
effectiveness  against  microorganisms 
infectious  for  man.  Such  claims  must  be 
expressly  qualified  (e.g.,  "odor-causing 
bacteria"  or  "slime-forming  bacteria"!  in 
order  to  remove  implications  of  human 
health  significance.  In  addition,  if  the 
intent  of  the  claim  is  not  clearly  defined, 
a  labeling  disclosure  of  ineffectiveness 
of  the  product  against  health-related 
micro-organisms  may  be  required  (e.g., 
"This  product  has  not  been 
demonstrated  to  be  effective  against 
microorganisms  infectious  for  man"), 

(e)  Since  elimination  or  significant 
reduction  in  numbers  of  microorganisms 
(sterilization,  disinfection,  sanitization) 


must  be  demonstrated  before  a  product 
is  considered  acceptable  for  claims 
against  microorganisms  infectious  for 
humans,  or  for  use  in  medical  or 
sickroom  en\:ronments.  products 
bearing  claim.s  for  effectiveness  a\  t.he 
bacteriostatic  (inhibition  of  growih) 
level  are  not  acceptable  for  such  uses. 
Bpcteriostatic  claims  are  acceptable 
only  for  products  expressly 
recommended  for  control  of 
microorganisms  of  only  economic  or 
aesthetic  significance,  e.g.,  spoilage 
bacteria  and  ordor-causing  bacteria, 
(f)  Slime  and  ordor  control  agents, 
preservatives,  aigicides,  and  other 
products  expressly  claiming  control  of 
microorganisms  of  economic  or 
aesthetic  significance  are  not  co.isidered 
to  be  human  health-related,  but  are 
nevertheless  subject  to  the  requirements 
for  accurate  label  claims  and  adequate 
directions  for  a  practical  pattern  cf  use. 

PART  167— REGISTRATION  OF 
PESTICIDE  PRODUCING 
ESTABLISHMENTS  AND  SUBMISSION 
OF  PESTICIDES  REPORTS 

2. a.  B\  re\i3i;,g  the  heading  of  P.ir:  1H7 
to  read  as  set  forth  above. 

5  167,4     1  Removed) 

b.  By  removing  §  167,4 

(Sec.  2.  3.  5.  6.  7,  9. 10. 12,  17. 19,  and  25  of  the 
Federal  Insecticide,  Fungecide,  and 
Rodenticide  Act,  as  amended,  7  U.S.C.  136- 
136y) 
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Environmental 
Protection  Agency 


40  CFR  Parts  122,  124,  and  125 
National  Pollutant  Discharge  Elimination 
System  Permit  Regulations;  Final  Rule 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122,  124,  and  125 
|OW-FRL-2532-e) 

National  Pollutant  Discharge 
Elimination  System  Permit  Regulations 

agency:  EnMronmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  May  19.  1980,  the 
Environmental  Protection  Agency 
published  final  rules  which  consolidated 
the  regulations  and  procedures  for  five 
EPA  permit  programs  including  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program  under  section  402  of  the  Clean 
Water  Act  (CWA).  Following 
promulgation  of  these  Consolidated 
Permit  Regulations,  petitions  for  review 
of  various  aspects  of  these  regulations 
were  filed  in  several  federal  courts  and 
were  subsequently  consolidated  into  a 
single  action  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  IXRDC  v.  EPA.  and  consolidated 
cases.  No.  80-1607  (D.C.  Cir.,  filed  June 
2.  1980)).  On  June  7,  1982.  EPA  entered 
into  a  settlement  agreement  on  Clean 
Water  Act  issues  with  numerous 
industry  petitioners.  L'nder  the  terms  of 
that  settlement,  EP.^  agreed  to  propose 
changes  to  the  May  19,  1980  regulations 
to  reflect  the  resolution  of  issues  in  the 
settlement.  EPA  also  agreed  to  take  such 
action  as  may  be  necessary  to  suspend 
several  sections  of  the  regulations 
pending  completion  of  final  rulemaking. 
Accordingly,  EPA  proposed 
amendments  to  the  NPDES  sections  of 
the  Consolidated  Permit  Regulations  on 
November  IB.  1982.  At  the  same  time. 
EPA  proposed  to  suspend  portions  of 
these  regulations  and  related  provisions 
of  the  NPDES  application  forms  to 
correspond  with  proposed  changes^o 
the  regulation  agreed  to  in  that 
settlement. 

After  considering  numerous  comments 
submitted  on  the  proposed  changes.  EPA 
has  developed  the  amended  NPDES 
regulations  which  are  promulgated  in 
Hnal  form  today.  Today's  action  also 
represents  the  final  rulemaking  on  the 
proposed  suspensions.  No  final  act;on 
had  been  taken  previously  since  the 
most  expeditious  manner  of  resolving  all 
outstanding  issues  was  to  complete 
rulemaking  on  the  suspension  issues  as 
well  as  the  others  at  the  same  time. 

Today's  rulemaking  also  contains 
final  regulations  for  determining 
whether  a  facility  is  a  new  source.  EPA 
suspended  the  existing  new  source 
criteria  and  proposed  revisions  to  these 


regulations  on  September  9.  1980  (40  FR 

59317). 

DATES:  The  effective  date  of  this 

regulation  is  October  26. 1984. 

In  accordance  with  40  CFR  100.01  (45 
FR  26098.  April  17.  1980).  these 
regulations  shall  be  considered  final 
agency  action  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
October  10.  1984.  In  order  to  assist  EPA 
to  correct  any  typographical  errors, 
incorrect  cross  references,  and  similar 
technical  errors,  comments  of  a 
technical  and  nonsubstantive  nature  on 
the  final  regulations  may  be  submitted 
on  or  before  .November  26, 1984.  The 
effective  date  of  these  regulations  will 
not  be  delayed  by  consideration  of  such 
comments. 

The  modified  information 
requirements  contained  in 
§§  122.29(c)(5),  122.41(1)(1).  122.42(a), 
122.45(b).  122.62(a).  and  124.5  have  not 
been  approved  by  the  Office  of 
Management  end  Budget  (0MB)  and 
they  are  not  effective  until  OMB  has 
approved  them. 

ADDRESS:  Comments  of  a  technical  and 
nonsubstantive  nature  should  be 
addressed  to:  William  Diamond,  Permit 
Division  (EN-336).  Office  of  Water 
Enforcement  and  Permits,  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Diamond.  Permits  Division 
(EN-336),  Office  of  Water  Enforcement 
and  Permits.  U.S.  Environmental 
Protection  Agency,  Washington,  D.C. 
204fi0  Telephone:  (202)  426-1793. 
SUPPLEMENTARY  INFORMATION:  . 
1.  B  (ckground 
n.  Final  Regulations 

A.  Toxic  Control  Strategy 

1.  Background 

2.  Quantitative  Data  Requirements 

a.  Mandatory  Testing 

b.  Testing  Potentially  Required — Toxic 
Pollutants 

c.  Certain  Conventional  and 
Nonconventional  Pollutants 

3.  Sampling 

4  Potential  Discharges 

5.  Used  or  Manufactured  Pollutants 

6.  Toxics  Notification 

7.  Toxicity  Limits 

B.  Strom  Water  Runoff  Discharges 

C.  Construction  {Prohibition 
D  Anti-Backgliding 

E.  Disposal  to  Wells,  POTW's.  or  by  Land 
Application 

F.  Best  Professional  ludgment  (BPJ)  and 
Draft  Development  Document  and 
Treatability  Manual 

G.  Net/Gross  Limits 
H.  Total  Metals 

I.  Actual  Production 

I.  Imposition  of  Water  Quality  Conditions 

Stayed  by  a  Court 
K.  Incorporation  of  NEPA— Based 

Conditionft  in  Permits 


L.  Compliance  Schedule  Prohibition 
M.  Notice  of  Physical  Alterations  or 

Additions 
N.  Signatories  to  Reports 

0.  Bypass 

P.  L'pset  Defense 

Q.  Proper  Operation  and  Maintenance 

R.  Mistake  and  Failure  of  Technology  to 

Meet  Best  Professional  judgment  (BP)! 

Limits  as  Grounds  for  Permit 

Modifications 
S  Non-Adversary  Panel  Procedures 

1.  Applicability  of  Panel  Hearing 
Procedures  to  Initial  Licensing  Permits 
and  Variances 

2.  Role  of  Panel  members  ')<■  Panel  Hearings 

3.  Scope  of  Cross-examina.ion 

T.  Evidentiary  Hearing  Procedures 

1.  Obligation  to  Submit  Evidence  and  Raise 
Issues 

2.  Ex  parte  Communications 

U  Deferral  of  Hearing  on  New  Source 

Determination 
V.  New  Source  Criteria 
W  Modification  of  NPDES  Permits 

III.  Effective  Date 

IV.  Executive  Order  12291 

V.  Paperwork  Reduction  Act 

VI.  Regulatory  Flexibility  Act 

I.  BACKGROUND 

On  June  7,  1979,  EPA  published  final 
regulations  establishing  program 
requirements  and  procedures  for  the 
NPDES  program.  A  week  later,  on  June 
14, 1979,  a  number  of  petitioners 
representing  major  industrial  trade 
associations,  several  of  their  member 
companies,  the  Natural  Resources 
Defense  Council  (NRDC).  and  Citizens 
for  a  Better  Environment  filed  petitions 
for  judicial  review  of  the  regulations. 
Also  on  June  14, 1979,  EPA  published 
proposed  regulations  consolidating  the 
requirements  and  procedures  for  five 
EPA  permit  programs.  These  included 
the  NPDES  program  under  the  Clean 
Water  Act  (CWA).  the  Underground 
Injection  Control  (UIC)  program  under 
the  Safe  Drinking  Water  Act  (SDWA). 
State  "dredge  or  fill"  programs  under 
Section  404  of  the  CWA.  the  Hazardous 
Waste  Management  (HWM)  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  and  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  under  the  Clean  Air  Act. 

Final  Consolidated  Permit  Regulations 
(CPR)  were  published  on  May  19.  19R0. 
These  consolidated  regulations  were 
challenged  in  court.  Petitions  for  review 
were  filed  in  several  U.S.  Courts  of 
Appeal  and  subsequently  consolidated 
in  the  District  of  Columbia  Circuit 
[XRDCv.  EPA.  and  consolidated  cases 
(No.  85-1607.  filed  June  2.  1980]).  The 
petitions  for  review  of  the  final  NPDES 
regulations  published  June  7,  1979.  were 
joined  with  this  action.  In  response  to 
these  challenges,  on  September  9.  1980 
EPA  suspended  the  criteria  for 
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determining  whether  a  discharge  is  a 
new  source  (40  FR  59317).  On  the  same 
day.  EPA  proposed  regulations  to 
replace  the  new  source  criteria  (45  FR 
59343). 

EPA  held  extensive  discussions  with 
all  litigants  on  the  remaining  issues 
raised  in  the  petitions  and  subsequently 
signed  four  separate  settlement 
agreements  with  the  industry  parties. 
One  agreement  covered  only  the  UIC 
program,  one  covered  the  HVVM 
program  under  RCRA.  one  covered  the 
NPDES  program,  and  the  fourth  covered 
issues  which  were  common  to  at  least 
two  of  the  three  permit  programs 
involved  in  the  litigation  along  with  the 
definition  of  "new  discharger"  and  its 
relationship  to  mobile  drilling  rigs  under 
the  NPDES  program.  Today's  final 
rulemaking  completes  action  initiated  as 
a  result  of  the  settlement  of  NPDES 
issues. 

The  NPDES  Settlement  Agreement 
was  reached  after  two  years  of  intensive 
negotiations  between  EPA  and  the 
industry  groups  challenging  the 
regulations.  Industry  litigants  had  raised 
approximately  47  issues  affecting  both 
substantive  and  procedural 
requirements  in  the  NPDES  regulations. 

EPA  signed  the  NPDES  Settlement 
Agreement  with  industry  petitioners  on 
June  7. 19B2.  The  settlement  covered  27 
of  the  47  issues  raised  by  industry 
litigants  challenging  the  NPDES 
permitting  portions  of  the  Agency's 
regulations.  Nine  other  issues  were 
covered  under  the  Common  Issues 
Settlement  Agreement.  Of  the  nine. 
three  related  specifically  to  the  NPDES 
permit  program  while  the  remaining  six 
covered  generic  requirements  com.mon 
to  all  EPA  permit  programs.  The 
remaining  issues  were  determined  either 
to  be  inappropriate  for  review  except  in 
the  context  of  individual  permit 
issuance  or  not  capable  of  resolution 
among  the  parties.  Additionally,  no 
resolution  was  reached  on  other  issues 
raised  by  the  environmental  group 
petitioners. 

Under  the  ferm.s  of  the  NPDES 
Settlement  Agreement,  EPA  agreed  to 
propose  revisions  to  the  NPDES 
regulations.  EPA  also  agreed  to  include 
certain  language  in  the  preamble  to  the 
proposed  revisions  that  reP.ected  the 
intent  of  the  agreement.  Finally,  EPA 
agreed  to  take  action  necessary  to 
suspend  certain  provisions,  primarily 
relating  to  permit  application 
requirements.  The  parties  to  the 
settlement  agreed  to  withdraw  their 
challenges  to  the  regulations  to  the 
extent  EPA  promulgates  final 
regulations  and  preamble  language 
substantially  the  same  as  and  not 


altering  the  meaning  of  the  language 
agreed  to  in  the  settlement  agreement, 

EP.^  received  comments  from  many 
interested  persons,  including  some  of 
the  parties  to  the  settlement  agreement, 
requesting  that  the  rules  be  changed  in 
ways  different  from  those  set  forth  in 
the  agreement.  EPA  has  considered 
carefully  all  such  comments  and  has 
made  changes  in  response  to  these. 

On  those  issues  in  which  final  action 
differs  from  that  proposed,  industry 
litigants  may  decide  to  continue  their 
challenges  in  court.  Petitioners,  the 
Natural  Resources  Defense  council  and 
Citizens  for  a  Better  Environment,  are 
not  parties  to  the  settlement  agreement. 
Their  challenges  to  provisions  of  the 
reagulations  may  not  be  withdrawn  as  a 
result  of  today's  final  promulgation  of 
changes  to  parts  of  the  regulations. 
Certain  industrial  petitioners  have  also 
indicated  an  intention  to  litigate  certain 
NPDES  issues  raised  in  their  petitions 
that  were  not  resolved  by  the  settlement 
agreement  and  not  covered  by  the 
proposed  rules.  In  addition,  two  of  the 
industry  parties  (Mobil  Oil  Company 
and  the  American  Iron  and  Steel 
Institute  (AISI)l  did  not  join  in  the 
settlement  of  the  net/gross  issue  (40 
CFR  122.45(h)  [CPR  122.63(h)]]  and  AISI 
did  not  join  in  the  settlement  of  the  total 
metals  issue  (40  CFR  122.45(c)  [CPR 
122.63(c)j).  (See  discussion  below  of 
citing  format.) 

EPA  published  proposed  rules 
implementing  the  settlement  agreement 
on  November  18,  1982  (47  FR  52072).  At 
the  same  time,  proposed  suspensions 
were  also  published  (47  FR  52093).  The 
comment  period  for  the  proposed  rule 
closed  on  January  17, 1983.  EPA 
received  approximately  85  comments 
from  numerous  industries  and  trade 
associations,  eight  States  an.i  four 
environmental  groups.  Most  of  these 
comments  were  concentrated  on  a  few 
issues  such  as  the  toxics  control 
strategy,  storm  water  discharges,  anti- 
backsliding.  and  the  construction 
prohibition  for  new  sources. 

The  proposed  changes  in  the 
regulations  resulted  from  the  settlement 
of  challenges  under  the  CWA  to 
provisions  of  the  regulations  affecting 
the  NPDES  program.  However,  some  of 
the  changes  to  Part  124  affect  RCRA. 
PSD,  and  UIC  programs  as  well.  EPA 
solicited  comments  on  the  extent  to 
which  the  November  18,  1982  proposed 
changes  to  these  sections  should  affect 
RCRA,  PSD,  and  UIC  permitting.  No 
comments  were  received  on  this  issue. 
Today's  rulemaking  implements  several 
procedural  changes  to  Part  124, 
Procedures  for  Decision-making,  which 


minimally  affect  the  RCRA,  PSD,  and 
UIC  permit  programs. 

On  April  1,  1983,  EPA  published  final 
rules  "deconsolidating"  the 
Consolidated  Permit  Regulations  (48  FR 
14146  [April  1.  1983]).  The  rule  was 
published  as  a  technical  amendment  to 
the  regulations,  and  resulted  in  no 
substantive  revisions.  Under  the 
deconsolidation,  the  permit  regulations 
for  each  of  the  five  programs  appear  in 
different  portions  to  Chapter  40  of  the 
Code  of  Federal  Regulations.  The 
NPDES  regulations  remain  in  Parts  122 
and  123  (Part  124  was  not  affected  by 
the  revision  and  still  applies  to  all  of  the 
programs).  The  deconsolida'tion  of  the 
NPDF.S  regulations  resulted  in  a 
renumbering  of  the  provisions  in  Parts 
122  and  123.  Since  the  November  18. 
1982  proposed  regulations  were 
published  as  revisions  to  the 
Consolidated  Permit  Regulations  and 
the  April  1  revisions  completely 
renumbered  the  NPDES  portions  of  the 
Consolidated  Permit  Regulations  in  Part 
122.  the  format  used  in  this  preamble 
generally  includes  the  Consolidated 
Perm;t  Regulations  (CPR)  citation  in 
br.ackets  following  the  new  (April  1) 
NPDES  citation.  For  example;  §  122.21 
[CPR  5  122.53],  This  approach  should 
help  to  eliminate  confusion. 

Today's  final  regulations  reflect  a 
final  Agency  determination  on  the 
proposed  changes  after  full 
consideration  of  the  comments  received. 
To  facilitate  understanding,  the 
rulemaking  package  includes  in  Part  I) 
of  this  preamble  ("Final  Regulations") 
for  each  part  of  the  regulation  ElPA 
proposed  to  change  a  detailed 
discussion  of  the  original  regulation,  the 
November  18,  1982  proposed  change,  the 
reasons  for  the  proposal,  the  Agency's 
response  to  comments,  and  the  final 
Agency  determination. 

Today's  action  also  revises  the 
portion  of  the  NPDES  regulations 
establishing  criteria  for  new  sources  As 
stated  above,  as  a  result  of  the  challenge 
to  the  Consolidated  Permit  Regulations. 
EPA  suspended  the  new  source  criteria 
(45  FR  59317)  in  the  regulations  afid 
proposed  substitute  criteria.  Because  the 
revision  to  the  new  source  criteria  was 
initiated  as  a  result  of  the  challenge  to 
the  regulations,  we  have  included  the 
final  action  in  this  rulemaking. 

For  certain  issues,  today's  final  action 
is  identical  to  the  November  18. 1982, 
proposal,  and  thus  consistent  with  the 
NPDES  Settlement  Agreement. 
However,  some  of  the  proposed  rules 
have  been  modified,  in  some  cases  to 
retain  existing  regulatory  requirements. 
as  a  result  of  EPA's  review  of  the  issues 


I 

aaOOO    Faderal  Registef  /  Vol.  49.  No.  1B8  /  Wednesday.  September  26.  1984  /  Rules  and  Regulations 


and  the  public  comments  received  on 
the  proposal. 

The  implementation  of  the  changes 
made  to  the  NPDES  permit  program  as  a 
result  of  today's  rulemaking  affects  one 
of  the  permit  application  forms  (Form 
2c).  To  assist  the  public  in 
understanding  these  changes.  EPA  is 
publishing  the  revised  Form  2c  along 
with  this  rulemaking.  However,  because 
many  States  and  EPA  regional  offices 
have  large  supplies  of  existing  Form  2c, 
it  is  both  administratively  and 
economically  impractical  to  immediately 
convert  to  the  new  permit  application 
form.  Therefore,  the  old  permit 
application  Form  2c  will  continue  to  be 
used  until  all  have  been  used  up  and/or 
until  copies  of  the  revised  Form  2c 
permit  application  can  be  furnished  to 
the  States  and  EPA  regional  offices. 
Since  permit  applicants  must  comply 
with  the  changes  in  the  NPDES  permit 
program  resulting  from  today's 
rulemaking,  applicants  should  cross  out 
the  sections  of  the  existing  Form  2c 
which  no  longer  apply  and  insert  the 
new  information  required.  States  and 
EPA  regional  offices  may  wish  to 
prepare  an  addendum  to  the  permit 
application  Form  2c  wTiich  explains  the 
changes  in  reporting  requirements. 

11.  nNAL  REGULATIONS 

A.  Toxics  Control  Strategy  (40  CFR 
122,21  (CPR  §  122^].  122.42  (CPR 
§  122.61].  122.44  (CPR  §  122.62).  122,62 
|CPR  5  122.15]) 

The  Agency  proposed  a  number  of 
changes  to  regulatory  provisions  that 
are  part  of  the  Agency's  overall  strategy 
for  controlling  toxic  pollutant  discharges 
under  the  NPDES  program.  EPA 
previously  discussed  its  Toxic  Control 
Strategy  in  issuing  the  final 
Consolidated  Application  Forms  (45  FR 
33516,  May  19, 1980).  The  NPDES  effort 
to  regulate  the  discharge  of  toxic 
pollutants  is  extensive.  To  assist  readers 
in  understanding  how  the  proposed 
revisions  and  today's  final  rule  fit  into 
this  strategy,  if  is  appropriate  to  provide 
the  public  with  a  statement  of  the 
NPDES  Toxic  Control  Strategy.  Before 
discussing  the  changes  to  the 
regulations,  today's  preamble  will 
outline  some  of  the  major  objectives  of 
the  strategy. 

(1)  Background 

Congress  established  the  basis  for 
controlling  toxic  discharges  in  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (FWPCA).  Section 
307(a)  of  the  FWPCA  required  EPA  to 
develop  a  list  of  toxic  pollutants  for 
whidi  the  Agency  would  establish 
effluent  standards.  These  standards  (or 


discharge  prohibitions)  were  to  be 
established  on  a  poUutant-by-poUutant 
basis  within  180  days  of  listing  as  a 
toxic  pollutant.  EPA  has  established 
section  307(a)  standards  for  only  six 
toxic  pollutants  since  1972. 

Concerned  about  the  Agency's 
perceived  lack  of  emphasis  on 
controlhng  toxic  pollutants  and  lack  of 
progress  in  establishing  section  3fl7(a) 
standards,  the  Natural  Resources 
Defense  Council  (NRDC)  file  suit.  The 
parties  entered  into  a  Consent  Decree 
which  subsequently  formed  the  basis  for 
the  Agency's  regulation  of  toxics.  NRDC 
V.  EPA.  8  E.R.C.  2110  (D.D.C.  1976). 
Under  the  Consent  Decree,  EPA  would 
supplement  the  307(a)  standard 
approach  with  regulation  of  pollutant 
discharges,  including  toxics,  through 
effluent  limitation  guidelines 
promulgated  for  industrial  categories  or 
subcategories.  EPA  was  to  establish    . 
effluent  limitation  guidelines  reflecting 
the  Best  Available  Technology 
Economically  Achievable  (BAT)  to 
control  a  list  of  65  classes  of  toxic 
pollutants  in  each  of  21  primary 
industrial  categories  defined  in  the 
Consent  Decree  (the  65  classes  were 
subsequently  expanded  to  129  toxic 
pollutants  and  the  21  industry  categories 
were  further  subdivided  into  34 
categories).  Congress,  in  the  1977  Clean 
Water  Act  Amendments,  adopted  the 
Consent  Decree  approach  towards 
controlling  toxic  pollutant  discharges. 

In  August  1978,  EPA  proposed  NPDES 
regulations  to  implement  the 
requirements  of  the  Consent  Decree  and 
the  1977  CWA  amendments.  These 
regulations,  published  as  final  NPDES 
regulations  on  June  7,  1979.  for  the  first 
time  focused  on  obtaining  adequate 
information  on  toxic  pollutants  through 
the  permit  application  process.  The  final 
Consolidated  Permit  Regulations 
promulgated  May  19, 1980,  retained  the 
NPDES  provisions  relating  to  the  control 
of  toxic  pollutants. 

The  Agency's  NPDES  Toxic  Control 
Strategy,  which  was  discussed  in  detail 
in  the  preamble  to  the  Consolidated 
Permit  Application  Forms,  consists  of 
three  central  elements. 

First,  the  agency  established  a 
comprehensive  process  for  identifying, 
reporting  the  presence  of  and  gathering 
data  on  toxic  pollutants  in  discharges.  In 
addition  to  EPA's  effiuent  limitation 
guideline  effort,  this  activity  is 
implemented  through  the  NPDES  permit 
application  requirements.  Permit 
applicants  are  required  to  identify  the 
presence  of  toxic  pollutants,  and  in 
certain  circumstances,  must  submit  data 
indicating  the  quantities  and 
concentrations  of  pollutants  present.  To 


ensure  that  the  data  accurately  describe 
the  discharge,  sampling  methods  and 
minimum  sampling  requirements  are 
also  specified. 

The  second  element  of  the  Toxic 
Control  Strategy  is  to  establish  specific 
effluent  limitations  in  NPDES  permits. 
Permit  Umitations  are  generally  based 
either  upon  promulgated^ffluent 
limitation  guidelines  (technology-based 
limits)  or  State  water  quality  standards 
(water  quality-based  limits).  In  the 
absence  of  or  in  combination  with  a 
promulgated  guideline,  EPA  establishes 
technology-based  limitations  on  a  case- 
by-case  basis  under  section  402(a)(1)  of 
the  CWA  based  on  the  permit  writer's 
best  professional  judgment.  EPA 
establishes  permit  effluent  limitations 
on  individual  toxic  pollutants  or 
"indicator"  pollutants  that  will  assure 
adequate  treatment  of  toxics  (e.g.  COD. 
TSS,  TOC,  etc.).  Where  these  are 
inadequate,  permit  limitations  may  be 
established  in  terms  of  effluent  toxicity. 

The  third  element  of  the  strategy  is  to 
ensure  that  the  permitting  authority 
receives  adequate  information 
concerning  the  discharge  during  the  term 
of  the  permit  and  has  the  ability  to 
adjust  the  permit  if  necessary.  All 
permits  require  dischargers  to  monitor 
their  effluent  for  pollutants  (including 
toxic  pollutants)  limited  in  the  permit 
and  to  report  the  results.  These  reports 
enable  the  permitting  authority  to 
determine  compliance  by  the  permittee. 
In  addition,  permittees  generally  must 
provide  notice  of  new  or  potential 
discharges  of  toxic  pollutants.  The 
Director  can  then  decide  whether  a 
change  in  the  permit  is  necessary  to 
control  the  modified  discharge.  The 
regulations  specify  the  circumstances 
under  which  permits  can  be  modified. 

EPA  has  authority  to  request 
additional  information  to  supplement 
permit  applications  or  later  compliance 
monitoring  reports  where  necessary  to 
carry  out  the  objectives  of  the  Act. 

The  regulations  implementing  the 
Toxic  Control  Strategy  reflect  a  balance 
between  the  need  for  adequate 
information  to  control  the  discharge  of 
toxic  pollutants  and  the  burden  these 
requirements  impose  on  the  regulated 
public.  The  existing  rules  repeesent  the 
Agency's  initial  decision  on  the 
appropriate  balance.  Litigants  sued  EPA 
because  they  disagreed  with  that 
decision.  The  November  18, 1982 
proposal  allowed  the  Agency  to  solicit 
public  comment  on  possible  changes  to 
the  existing  rule.  Today's  final  rule 
represents  EPA's  decision  on  what  is 
necessary  to  provide  adequate 
environmental  protection  yet  not  unduly 
burdensome  or  unproductive.  EPA  has 
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adopted  some  of  the  litigation  settlement 
proposals  as  final  rules.  The  changes 
adopted  today  will  not  inhibit  the 
Agency's  ability  to  carry  out  any  of  the 
elements  in  its  Toxic  Control  Strategj'. 

(2)  Quantitative  Data  Requirements  (40 
CFR  122.21(g)(7)  [CPR  §  122.53(d)(7)]) 

EPA's  strategy  for  gathering  specific 
information  on  toxic  pollutants  in 
existing  industrial  discharges  relies 
primarily  upon  application  Form  2c. 
Most  important,  the  application  requires 
disclosure  of  the  presence  and,  for  some 
pollutants,  the  quantities  of  specified 
pollutants  in  the  discharge. 

EPA  proposed  sevnral  changes  to  the 
quantitative  data  requirements  of  the 
application  form.  A  brief  overview  of  all 
the  application  data  requirements  will 
put  these  changes  in  perspective. 

All  applicants  must  test  for  and  report 
quantitative  data  for  seven  listed 
conventional  and  nonconventional 
pollutants  (§  122.21  (g){7)[i)  and  Item  V- 
A  in  Form  2c).  The  Director  may  waive 
testing  for  any  or  all  of  these  pollutants 
for  individual  dischargers  in  certain 
circumstances. 

In  addition,  all  applicants  must 
provide  information  on  the  presence  of 
toxic  pollutants  in  accordance  with  a 
scheme  set  forth  in  the  regulation.  In 
established  testing  requirements  for 
toxic  pollutants  (metals  and  organic 
chemicals,  with  the  addition  of  cyanide 
and  total  phenols).  EPA  balances  the 
likelihood  of  the  presence  of  the 
pollutants  against  the  costs  and  burdens 
for  applicants  to  analyze  the  effluent.  It 
is  unnecessary  to  require  all  applicants 
to  test  for  all  pollutants.  In  some 
industries  there  is  no  reasonable 
expectation  that  certain  pollutants  are 
present.  Therefore,  mandatory  testing 
for  any  toxic  pollutants  applies  only 
where  KP.\  data  (gathered  primarily 
through  the  effluent  guidelines 
develf.pmpnt  proci-ss)  have  indicated  a 
likelihood  that  the  pollutant  will  be 
present  in  the  discharge.  Testing 
requirements  for  toxic  pollutants  fall 
into  two  groups. 

First,  all  process  discharges  in 
primary  industrial  categories  must  be 
tested  for  the  presence  of  metals, 
cvanide  and  total  pher.ols 
(§  122.21  (g)(7))(ii)  and  Item  V-<:  of  Form 
2c.)  However,  testing  is  not  required  for 
all  organic  toxic  pollutants  in  all 
primary  industry  categories.  The  specific 
organic  pollutants  for  which  an  industy 
must  test  are  listed  in  the  regulations 
according  to  the  fractions  tested  by  the 
analytical  procedure  which  uses  gas 
chromatography /mass  spectrometry 
(CC/MS).  For  example,  organic 
chemical  facilities  are  required  to 
analyze  for  all  fractions,  while  coal 


mining  operations  are  not  required  to 
test  for  any  organic  chemicals  by  this 
provision  of  the  regulations. 

Second,  in  addition  to  the  mandatory 
testing  explained  above,  all  industrial 
dischargers  must  report  quantitative 
data  for  any  toxic  pollutant  that  they 
know  or  have  reason  to  beheve  is 
present  in  the  discharge.  A  similar 
requirement  applies  to  certain  listed 
conventional  pollutants,  twenty-one 
nonconventional  pollutants,  and 
radioactivity.  (§  122.21(g)(7}(ui)(B)  and 
Item  V-B  of  Form  2c). 

In  addition  to  the  toxic  pollutant 
testing  explained  above,  each  applicant 
must  indicate  whether  it  knows  or  has 
reason  to  believe  that  certain  hazardous 
substances  or  asbestos  are  discharged, 
and  briefly  explain  why.  Each  applicant 
must  also  identify  the  presence  of 
2,3,7.8-tetrachlorodibenzo-p-dioxin 
(TCDD)  if  it  uses  or  manufactures 
certain  listed  substances  or  expects 
TCDD  to  be  in  its  discharge. 

(a)  Mandatory  Testing 

1.  Existing  rules.  As  mentioned  above, 
the  NPDES  regulations  require  all 
applicants  to  submit  quantitative  data 
for  three  conventional  pollutants  (BOD, 
Total  Suspended  Solids,  and  pH)  and 
four  nonconventional  pollutants 
(Chemical  Oxygen  Demand,  Total 
Organic  Carbon.  Ammonia,  and 
Temperature).  (§  122.21  !g)(7)(i)  and  Item 
V-A  of  Form  2c).  Testing  is  required 
since  these  pollutants  are  commonly 
found  in  many  different  types  of 
discharges  and  tend  to  be  indicative  of 
the  nature  of  a  discharge.  Applicants 
may  request  the  Director  to  waive  this 
requirement  for  one  or  more  of  the 
pollutants.  As  discussed,  tiiere  is  also 
mandatory  testing  for  toxic  metals  and 
organic  pollutants  required  for  process 
discharges  from  pnmary  industrial 
categories  (§  122.21(g)(7j(i,i).  but 
changes  were  not  proposed  to  these 
provisions. 

2.  Proposed  changes.  EPA  proposed  to 
clarify  the  provision  allowing  the 
Director  to  waive  the  testing 
requirement  for  the  seven  listed 
conventional  and  nonconventional 
pollutants.  The  proposal  stated  that  in 
order  to  obtain  the  waiver,  the  applicant 
must  demonstrate  that  the  reduced 
reporting  will  still  provide  the  Di'^ctor 
with  sufficient  information  to  wnte 
adequate  permit  limitations. 
Additionally,  the  proposal  would  make 
it  clear  that  requests  for  waivers  could 
be  submitted  not  only  for  individual 
facilities,  but  also  for  an  entire  industry 
category'  or  subcategory  Waiver 
requests  for  an  entire  category  or 
subcategory  of  discharges  should  be 


submitted  to  the  Director,  Office  of 
Water  Enforcement  and  Permits.     ' 

3.'  Comments  and  responses.  EPA 
received  no  comments  on  this  proposal. 

4  EPA  action.  The  final  rule  clarifying 
the  waiver  provision  is  adopted  as 
proposed. 


(b)  Testing  Potentially  Required- 
Pollutants 


-Toxic 


1.  Existing  regulations.  All  permit 
applicants  must  report  quantitative  data 
on  any  listed  toxic  pollutant  and  certain 
conventional  and  nonconventional 
pollutants  the  discharger  knows  or  has 
reason  to  believe  are  present  in  the 
discharge  (5  122.21(8)(7)(iii)(A)  and  (B) 
ICPR  §  122.53(d)(7)(iii)|:  Items  V-B  and 
V-C  of  Form  2c).  This  testing  is  in 
addition  to  the  mandatory  testing  for 
toxic  pollutants  of  process  discharges  in 
primarj'  industry-  categories.  Testing 
requirements  for  toxic  pollutants  are 
established  to  ensure  that  permitting 
authorities  receive  adequate  information 
on  the  presence  of  toxic  pollutants  in  a 
discharge.  This  information  enables 
permit  writers  to  establish  appropriate 
limitations  to  control  pollutants  that 
may  be  of  concern.  Permitting 
authorities  are  not  required  to  establish 
effluent  limitations  for  all  toxic 
pollutants  on  which  a  discharger  reports 
quantitative  data  under  the  "know  or 
have  reason  to  believe"  slandard.  In 
general,  EPA  does  not  intend  that 
information  supplied  in  the  application 
process  automatically  trigger  the 
establishment  of  effluent  limitations. 
Rather,  it  allows  the  permit  writer  to 
make  appropriate  judgments  about  the 
need  for  such  limitations.  The 
regulations  require  the  establishment  of 
permit  limitations  if  the  pollutants  are  or 
may  be  discharged  above  the 
technologj'-based  levels  applicable  to 
the  discharge  (as  specified  in  effluent 
limitations  guidelines  or  developed 
through  the  permit  writer's  best 
professional  judgment)  or.  before 
today's  revision,  if  they  are  used  or 
manufactured  at  the  permitted  facility 
(see  Part  A.  (5).  below). 

2  Proposed  changes.  Industry  litigants 
were  concerned  that  the  toxic  pollutant 
testing  requirements  were  too  extensive. 
Thfy  felt  the  regulation  was  unclear  on 
how  applicants  should  determine 
whether  pollutants  are  "believed  to  be 
present "  and  that  it  failed  to  address  de 
minimis  quantities  of  pollutants. 
Industry  contended  thp  'believed  to  be 
present "  provision  required  them  to  test, 
unnecessarily,  for  all  pollutants  that 
could  be  present  in  any  amounts,  simply 
to  assure  that  the  applicant  would  not 
be  liable  for  incomplete  and  false 
reporting.  In  response  to  these  concerns. 
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EPA  proposed  to  establish  a  threshold 
level  below  which  testing  would  not  be 
required.  Applicants  would  be  required 
to  submit  quantitative  data  only  for 
those  toxic  pollutants  that  they  know  or 
have  reason  to  believe  are  present  in  the 
discharge  at  levels  exceeding  100  ng/l 
(parts  per  billion  (ppb)).  For  four 
pollutants  (acrolein,  acrylonitrile,  2,4- 
dinitrophenol.  and  2-methyl-,4,6- 
dinitrophenol),  EPA  proposed  a  higher 
threshold  of  500  ppb.  If  an  applicant 
knew  or  believed  a  toxic  pollutant  was 
present  at  less  than  the  threshold  level, 
the  applicant  could  either  submit 
quantitative  data  or  simply  explain  why 
the  applicant  thought  it  was  in  the 
discharge.  As  noted  in  the  preamble, 
and  reflected  in  the  proposed  regulation, 
this  cut-off  would  not  apply  to  testing 
for  process  discharges  in  the  primary 
industry  categories. 

The  threshold  levels  in  the  proposal 
were  seen  as  a  compromise  between 
industry's  desire  for  a  level  that  would 
eliminate  testing  for  pollutant 
discharges  in  extremely  small  amounts 
and  concentrations  and  EPA's  need  to 
have  sufficient  data  to  identify  the 
presence  of  pollutants  which  should  be 
controlled  through  permit  limitations. 
This  is  particularly  important  because  in 
accordance  with  sechon  402(k)  of  the 
CWA.  a  permittee  is  deemed  to  be  in 
compliance  with  the  CWA  if  he  meets 
the  requirements  and  limitations  of  his 
permit.  Thus,  pollutants  not  prohibited 
or  limited  by  the  permit  can  be 
discharged  unless  and  until  the  permit  is 
modified.  EPA  acknowledged  in  the 
preamble  that  EPA  water  quality  criteria 
indicate  that  many  of  the  pollutants 
required  to  be  analyzed  are  known  to 
cause  significant  adverse  impact  to 
aquatic  organisms  and  human  health  at 
levels  of  100  ppb  or  less  (47  FR  52075, 
November  18, 1982). 

EPA  also  based  the  100  ppb  upon  an 
assessment  of  GC/MS  methods  624  and 
625  (as  proposed  December  3, 1979,  44 
FR  69464).  In  general,  those  methods 
indicated  a  detection  limit  of  10  ppb  or 
less  for  most  toxic  pollutants.  For 
purposes  of  the  application  proposal, 
EPA  then  multiplied  those  limits  by  a 
factor  of  10  as  a  rough  measure  to 
respond  to  concerns  about  analytical 
variability.  EPA  described  this 
variability  factor  as  "conservative," 
based  upon  Agency  analytical 
experience.  The  higher  threshold  for  four 
specific  toxic  pollutants  was  based  upon 
the  same  proposed  test  methods, 
although  a  smaller  variability  factor  was 
added  since  there  is  far  less  analytical 
variability  at  higher  concentrations. 

The  proposal  was  intended  primarily 
to  minimize  analytical  burdens  on 


applicants,  while  still  providing  permit 
writers  with  adequate  information  to 
evaluate  a  discharge  and  write 
appropriate  effluent  limitations.  EPA's 
concern  about  the  suitability  of  this 
proposed  revision  led  the  Agency  to 
specifically  request  in  the  preamble  that 
the  public  comment  on  the 
appropriateness  of  establishing 
threshold  levels  and  whether  100  ppb 
was  a  reasonable  level. 

3.  Comments  and  responses.  This 
provision  generated  a  great  deal  of 
comment.  Several  commenters  opposed 
the  100  ppb  threshold  level.  Several 
States  that  have  been  administering  the 
NPDES  program  commented  that 
threshold  levels  were  inappropriate  and 
applicants  should  submit  quantitative 
data  for  any  toxic  pollutant  they  know 
or  have  reason  to  believe  is  present  in 
the  discharge  in  any  amount.  They  felt 
that  extensive  application  data  on  toxic 
pollutants  are  essential  to  any  effective 
toxic  pollutant  control  program  and  that 
the  cost  of  testing  is  not  excessive 
relative  to  the  information  gained. 
Several  pointed  to  statements  in  EPA's 
own  preamble  that  many  pollutants  are 
toxic  below  100  ppb.  One  State 
commenter  suggested  that  applicants 
should  be  required  to  submit 
quantitative  data  unless  the  Director 
specifically  waives  the  requirement  for 
an  individual  facility.  Industry 
commenters  supported  the  threshold 
concept.  They  suggested  that  it  should 
be  extended  to  other  requirements  and 
that  the  testing  threshold  should  be 
raised  to  250  ppb,  or  even  higher.  They 
argued  that  the  analytical  variability  of 
samples  taken  at  low  concentrations 
resulted  in  imprecise  date  which  should 
not  be  used  in  establishing  permit 
effluent  limitations. 

After  careful  review  of  the  comments 
and  of  the  possible  impacts  of  a  100  ppb 
threshold,  we  have  concluded  that  the 
proposed  threshold  was  too  high. 
Requiring  applicants  to  submit 
quantitative  data  on  any  pollutant  that 
they  know  or  have  reason  to  believe  is 
present  in  the  discharge  will  supply 
permit  writers  with  information  that  is 
often  necessary  in  developing 
appropriate  permit  conditions,  including 
monitoring  and  reporting  requirements. 
This  is  consistent  with  the  purpose  of 
the  application  to  provide  permitting 
authorities  with  sufficient  information  to 
fully  evaluate  the  discharge.  Permitting 
authorities  can  use  the  data  to  identify 
pollutants  that  may  be  of  concern  and  in 
appropriate  cases,  to  control  them 
through  effluent  limitations  in  the 
permit. 

The  Agency  recognizes  that 
quantitative  data  at  extremely  low 


levels  may  have  some  uncertainties, 
although  those  uncertainties  are  more 
likely  to  concern  accuracy  of  specific 
quantitative  readings  than  to  involve 
any  false  positive  readings  of  pollutants 
that  actually  are  not  present. 
Nonetheless,  even  at  levels  where  the 
accuracy  of  the  data  may  be  somewhat 
uncertain,  analytical  information  is 
useful  to  the  permitting  authority  as  a 
screening  technique  to  identify  the 
presence  of  a  pollutant  and  supply  an 
estimate  of  its  concentration.  Permit 
writers  will  be  aware  of  any  uncertainty 
as  to  the  accuracy  of  the  data  sumnitted 
on  the  application.  If  more  precise 
information  is  necessary  to  set  permit 
limitations,  the  permit  writer  can 
request  additional  quantitative  data 
through  a  gas  chromatography  (GC)  test 
tailored  to  a  specific  pollutant.  These 
GC  test  methods  provide  more  accurate 
data  at  much  lower  levels  than  the  GC/ 
MS  test  methods  which  dischargers  will 
generally  use  and  at  much  less  cost. 

Industry's  concern  that  there  is  a  level 
below  which  quantitative  data  are  of 
little  value  does  have  some  legitimacy; 
but  it  is  most  significant  only  at  levels 
low  enough  to  trigger  some  likelihood  of 
"false  positives."  Therefore,  EPA  has 
decided  to  retain  the  threshold  concept, 
but  to  set  it  at  a  level  where  the  data  are 
sufficiently  accurate  to  be  useful  and  the 
value  of  the  data  is  not  outweighed  by 
the  burden  of  testing  imposed  on  the 
applicant.  After  the  review  of  the 
available  information,  the  Agency  has 
decided  that  a  threshold  of  10  ppb  best 
achieves  this  balance. 

There  are  several  reasons  why  the 
Agency  is  establishing  this  new 
threshold  level.  As  several  commenters 
observed,  a  number  of  toxic  pollutants 
are  acutely  toxic  at  levels  below  100 
ppb.  EPA  water  quality  criteria  indicate 
that  many  of  the  organic  toxic  pollutants 
(e.g.  chlordane.  aldrin)  are  either 
carcinogenic  or  acutely  toxic  at  levels 
well  below  100  ppb  [in  a  number  of 
cases,  toxic  effects  occur  below  both  GC 
and  GC/MS  detection  limits).  The 
criteria  also  indicate  that  many  of  the 
toxic  metals  have  effects  at  levels  near 
or  below  10  ppb  [e.g.,  cadmium, 
hexavalent  chromium).  Under  the 
proposal,  permit  writer  would  only  be 
able  to  obtain  data  on  these  toxic 
pollutants  if  the  permittee  expected 
discharge  at  or  above  100  ppb,  well  in 
excess  of  the  levels  where  health  or 
aquatic  effects  occur.  Several  States 
approved  to  administer  the  NPDES 
program  commented  that  given  these 
toxicity  levels,  it  is  important  to  require 
a  submission  of  data  at  lower  levels.  On 
reconsideration,  EPA  agrees  that  data 
on  these  toxic  pollutants  at  low  levels 
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may  be  necessary  for  comprehensive 
evaluation  of  a  discharge  and 
establishment  of  permit  limits. 

The  proposed  threshold  level  was 
designed  to  take  into  account  the 
possibility  of  imprecision  and  analytical 
variability  associated  with  testing  for 
toxic  pollutants  at  levels  near  detection 
limits.  EPA  based  the  proposed 
tlireshold  on  method  detection  limits  for 
the  proposed  GC/MS  methods  624  and 
625  (see  44  FR  69464.  December  3. 1979). 
since  multi-pollutant  GC/MS  testing  will 
generally  be  used  to  report  quantitative 
data  on  toxic  pollutants.  To  take  into 
account  analytical  variability,  EPA 
added  a  variabihty  factor  of  ten  to  the 
general  detection  limit  of  10  ppb,  which 
resulted  in  a  proposed  threshold  of  100 
ppb  (for  4  pollutants  with  higher 
detection  limits,  a  lower  variability 
f.ictor  was  set,  resulting  in  a  500  ppb 
threshold). 

The  final  rule  contains  an  application 
testing  threshold  at  10  ppb,  based  in 
large  part  upon  the  detection  limits  in 
the  proposed  GC/MS  test  methods  (see 
above),  without  the  addition  of  the 
variability  factor  of  ten.  The  proposed 
methods  indicate  that  most  organic  toxic 
pollutants  can  be  detected  in  waste 
water  at  that  level  (see  44  FR  69532. 
December  3. 1979).  (For  the  four  toxic 
pollutants  discussed  above  that  cannot 
be  detected  at  10  ppb  the  Agency  is 
establishing  a  higher  threshold  at  100 
Fpb.)  EPA  recognizes  that  the  10  ppb 
threshold  is  based  upon  proposed 
methods  rather  than  final  rules. 
However,  since  the  testing  threshold  is 
intended  as  a  general  number  for  testing 
purposes,  the  proposal  is  su/ficiently 
accurate  as  a  basis  for  the  threshold. 
Moreover,  more  recent  Agency  data  on 
these  test  methods  confirm  these 
detection  limits  and,  in  fact,  indicate 
that  GC/MS  detection  limits  are  actually 
lower. 

The  final  rule  is  based  upon  a 
determination  that  it  is  unnecessary  to 
include  a  variability  factor  above  the 
detection  hmit  in  the  testing  threshold. 
While  such  a  factor  may  be  appropriate 
in  some  cases,  such  as  in  the 
establishment  of  effluent  limitations 
since  compliance  is  based  upon  these 
limits,  a  similar  degree  of  precision  is 
not  necessary  in  establishing  a  testing 
threshold  for  permit  applications, 
particularly  since  the  data  often  serve  a 
screening  function.  In  fact  variability 
factors  incorporated  into  the  application 
threshold  deprive  permit  writers  of 
valuable  information.  The  application  is 
intended  to  obtain  complete  information 
on  the  discharge,  thus  enabling  permit 
writers  to  determine  the  parameters  for 
which  permit  limits  must  be  set.  This 


car  be  accomplished  even  if  the  initial 
data  are  somewhat  imprecise  due  to 
alleged  analytical  variability  since  the 
permit  writer  will  still  have  enough 
information  to  evaluate  the  discharge 
and  can  take  such  factors  into  account 
at  the  time  of  establishing  permit 
limitations.  If  more  precise  data  are 
needed  to  estabUsh  permit  limitations  at 
levels  where  variability  may  be  a 
concern,  the  permittee  is  free  to  submit 
such  data  and  the  permit  writer  retains 
the  authority  to  request  additional  data 
on  the  toxics,  such  as  through  more 
accurate  GC  testing. 

Furthermore,  in  developing  method 
detection  limits,  EPA  has  already 
considered  analytical  variability  to 
some  degree.  Thus,  adding  a  variability 
factor  of  ten  to  the  detection  limits 
compounds  the  consideration  of 
analytical  variability.  In  light  of 
concerns  expressed  by  commenters  that 
the  100  ppb  threshold  would  deprive 
permit  writers  of  application  data 
necessary  to  fully  evaluate  a  discharge, 
it  is  not  appropriate  to  add  this  second 
variability  factor. 

The  Agency  has  also  determined  in 
rulemaking  published  subsequent  to  the 
November  18.  1982  proposal,  that  not 
only  detection,  but  quantification  of 
toxic  pollutants  below  100  ppb  is 
possible,  thus  further  confirming  EPA's 
reliance  on  the  10  ppb  figure.  The 
proposed  effluent  limitations  guideline 
for  the  Organic  Chemicals 
Manufacturing  Point  Source  Category 
contains  limitations  for  a  number  of 
organic  chemicals  at  the  50  ppb  level  (48 
FR  11828,  March  21, 1983).  Moreover,  as 
stated  in  the  preamble  to  that  proposal, 
EPA  recognizes  that  with  careful 
analytical  techniques,  toxic  pollutants 
can  be  quantified  below  the  levels  at 
which  limits  were  proposed  (48  FR 
11839).  The  limitations  on  the  discharge 
of  Total  Toxic  Organic  (TTO)  pollutants 
in  the  final  Effluent  Guidelines  for  the 
Electroplating  and  Metal  Finishing  Point 
Source  Categories  are  based  upon 
adding  all  quantifiable  values  of  the  113 
toxic  organic  pollutants  over  10  ppb  to 
determine  whether  the  discharge 
complies  with  the  TTO  limitations.  (48 
FR  32462.  July  15, 1983.)  For  most  of  the 
organic  toxic  pollutants,  the  Final 
Development  Document  for  the  Metal 
Finishing  effluent  guideline  indicates 
that  10  ppb  is  an  appropriate 
quantification  level.  EPA  also  proposed 
limitations  for  one  toxic  pollutant  N- 
nitro8odi-n-propylamine,  at  one  ppb  and 
numerous  other  toxic  pollutants  at  levels 
between  20  and  50  ppb  In  the  Pesticide 
Chemicals  Guideline  (47  FR  53994, 
November  30, 1982).  The  Agency 
recently  made  available  for  comment 


data  on  the  Pesticides  Category  that 
would  set  limitations  on  a  number  of 
pollutants  in  the  10  ppb  to  20  ppb  range 
(49  FR  24492,  June  13,  1984). 

For  four  toxic  pollutants  (acrolein, 
acrjlonitrite,  2,4-dinitrophenol,  and  2- 
methyl-4,6-dinitropheno)).  EPA  is 
establishing  a  higher  application  testing 
threshold  of  100  ppb  (EPA  had  proposed 
500  ppb).  The  proposed  GC/MS  test 
methods  indicate  that  two  of  these 
pollutants  are  detectable  at  100  ppb  and 
the  others  (the  phenolic  compounds)  at 
250  ppb.  However,  the  same  proposal 
indicated  that  both  of  the  phenolic 
compounds  were  detectable  using  GC 
methods  at  levels  well  below  100  ppb 
(44  FR  69487.  December  3, 1979).  Thus  if 
applicants  expect  concentration  below 
the  GC/MS  detection  limit,  they  can 
perform  GC  analysis  to  obtain  the 
precise  data. 

Finally,  while  analytical  variability 
may  be  higher  for  samples  taken  at 
extremely  low  concentrations,  it  is  not 
necessary  or  appropriate  to  eliminate  all 
uncertainties  by  setting  a  relatively  high 
concentration  as  the  threshold.  Since  the 
establishment  of  too  high  a  threshold 
could  trigger  a  large  number  of 
supplemental  requests  for  information  to 
be  submitted  to  the  permit  writer,  this 
could  substantially  delay  permit 
issuance  and  create  significant 
additional  burden  on  both  applicants 
and  permit  writers.  EPA  concluded  that 
it  would  be  appropriate  and  desirable  to 
set  a  threshold  that  will  enable 
permitting  authorities  in  most  cases  to 
rely  on  data  submitted  from  applicants 
without  extensive  supplemental 
information  requests. 

The  threshold  level  does  not  mean 
that  permit  limitations  should 
necessarily  be  set  for  all  pollutants 
present  at  10  ppb,  nor  that  it  may  never 
be  appropriate  to  set  limitations  below 
this  level.  The  submission  of  data, 
whether  under  S  122.21  {g)(7)(iii), 
(g)(7)(ii)  [CPR  §  122.53(d)(7)  (iii),  (ii)  (for 
specified  GC/MS  fractions),  or 
otherwise,  does  not  automatically 
trigger  the  establishment  of  effluent 
limitations  for  the  pollutants  reported. 
Before  setting  technology-based 
limitations  on  pollutants  present  in  the 
discharger's  effluent  at  any  level,  the 
permit  writer  must  consider  whether  the 
appropriate  technology  can  reduce  the 
pollutants  in  question  to  that  level,  and 
whether  the  analytical  uncertainty  and 
variability  that  may  exist  are  so 
significant  that  the  imposition  and 
enforcement  of  specific  limitations  at 
that  level  may  be  unreasonable. 

Clearly,  for  the  reasons  set  forth 
above,  the  250  ppb  threshold  proposed 
by  some  commente'-s  is  too  high. 
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One  commenter  submitted  data 
concerning  the  fact  that  analytical 
variability  may  be  a  problem  even  at  100 
ppb.  The  Agency  recognizes  that 
analytical  variability  is  more  likely  at 
lower  levels.  However,  as  discussed 
above,  EPA  does  not  consider  it 
appropriate  to  add  a  variability  to  the 
threshold  for  application  purposes. 

Commenters  also  questioned  EPA's 
proposal  to  require  toxics  testing  under 
the  "know  or  have  reason  to  believe" 
standard  only  for  routine  or  frequent 
discharges.  On  reconsideration.  EPA  is 
persuaded  that  all  toxic  pollutant 
discharges  should  be  tested  under  the 
"know  or  have  reason  to  beheve" 
standard,  not  just  those  discharged  on  a 
routine  or  frequent  basis.  As  stated 
above,  the  application  is  intended  to 
provide  a  complete  picture  of  the 
permitted  facility  once  every  five  years. 
For  permit  writers  fully  to  evaluate  the 
discharge  and  impose  appropriate 
permit  controls,  complete  information  on 
the  discharge  is  essential.  Even  if  permit 
effluent  limitations  are  inappropriate 
due  to  the  non-routine  nature  of  the 
discharge,  permit  writers  could 
determine  that  control  through  Best 
Management  Practices  (BMP) 
requirements  are  necessary  or  that 
additional  monitoring  is  warranted. 
Therefore,  the  final  regulation  will  apply 
to  all  toxic  pollutant  discharges  and 
eliminate  the  proposed  limitation  for 
only  routine  or  frequent  discharges. 

One  State  commenter  expressed 
concern  that  the  100  ppb  application 
testing  threshold  would  require  permit 
writers  to  impose  additional  monitoring 
requirements  to  verify  the  quantities  of 
pollutants  reported  as  being  discharged 
below  the  threshold.  EPA  believes  that 
the  lower  threshold  adopted  in  today's 
final  rules  lessens  any  need  to  require 
permit  monitoring  to  verify  application 
information.  EPA  recognizes,  of  course, 
that  some  State  permitting  authorities 
may  require  pre-application  testing  for 
all  pollutants  the  discharger  may  know 
or  have  reason  to  believe  are  present. 
States  have  the  authority  to  adopt  this 
approach  or  to  request  additional  data 
on  any  pollutant  identified  in  the 
application  and  to  impose  additional 
monitoring  requirements  during  the 
permit  term. 

Another  commenter  stated  that  the 
proposed  application  testing  threshold 
would  interfere  with  the  imposition  and 
enforceability  of  effiuent  limitations 
below  the  threshold.  This  concern  is 
also  applicable  to  the  lower  threshold 
adopted  today.  EPA  emphasizes  that  the 
application  testing  threshold  is 
established  only  for  triggering  a 
requirement  to  test  for  particular  toxic 


pollutants  in  the  application  process  and 
it  in  no  way  restricts  the  levels  at  which 
effluent  limitations  can  be  set  for 
specific  pollutants  in  the  permit.  Most 
pollutants  can  be  detected  and 
quantified  accurately  at  the  10  ppb  using 
GC/MS  for  multi-pollutant  analyses. 
Pure  GC  methods  for  a  single  pollutant 
frequently  are  quantifiable  well  below 
this  level.  Determining  appropriate 
effiuent  limitations  involves  considering 
treatment  technology  as  well  as  possible 
analytical  variabilities  when  testing  a 
pollutant.  Effluent  guidelines  are 
developed  based  on  analysis  of  the 
treatment  capabilities  for  an  industry 
category.  Permit  limitations  often  will  be 
set  at  levels  different  from  the 
application  testing  threshold. 

One  commenter  questioned  the  basis 
on  which  applicants  would  determine 
whether  a  pollutant  was  likely  to  be 
present  above  the  threshold  level 
without  testing.  Under  the  regulation, 
each  discharger  must  assess  the 
likelihood  that  a  particular  toxic 
pollutant  will  be  discharged  above  the 
threshold  levels.  Applicants  may  base 
their  assessments  on  available 
information  on  the  discharge,  including 
their  own  experience  and  knowledge.  In 
some  cases,  applicants  can  rely  upon 
previous  monitoring  data  for  the 
pollutant,  while  in  others,  new  testing 
may  be  necessary.  EPA  expects  the 
applicants  to  consider,  among  other 
things,  the  age  and  amount  of  available 
data,  the  levels  measured  in  the  past, 
and  any  changed  circumstances  that 
would  suggest  the  need  for  additional 
testing.  Of  course,  the  permit  writer  can 
always  request  testing  for  pollutants  if 
he  determines  it  is  necessary  to  evaluate 
the  discharge. 

Several  commenters  stated  that  the 
proposed  100  ppb  threshold  should  be 
applicable  to  the  mandatory  testing 
requirements  for  process  discharges  in 
primary  industries  as  well  as  testmg 
under  the  "know  or  have  reason  to 
believe"  standard.  As  discussed  above, 
§  122.21(g)(7](ii)  [CPR  §  122.53(d){7)(ii)l 
imposes  a  mandatory  duty  on  applicants 
in  primary  industrial  categories  to  test 
for  the  presence  of  certain  toxic 
pollutants  as  specified  in  the  regulation. 
The  commenters  stated  that  EPA's 
rationale,  that  100  ppb  was  a  technically 
achievable  measurement  level  using 
"conservative"  variability  factors,  was 
also  applicable  to  these  discharges. 

The  mandatory  testing  requirements 
for  each  primary  industry  category  are 
based  upon  a  review  of  data  on  the 
likelihood  that  a  particular  pollutant  will 
be  discharged,  rather  than  the  more 
speculative  "know  or  have  reason  to 
believe  "  standard.  Because  of  this 


difference,  an  application  testing 
threshold  is  inappropriate.  EPA.  in 
developing  effiuent  limitations 
guidelines,  conducted  extensive 
sampling  of  primary  industries  and  this 
information  was  used  in  developing  the 
mandatory  testing  requirements.  In  fact, 
EPA  set  these  mandatory  testing 
requirements  based  upon  whether  the 
toxic  pollutants  appeared  in 
concentrations  above  10  ppb.  (See 
discussion  in  preamble  to  the 
Consolidated  Application  Forms,  45  FR 
33516.  May  19,  1980.)  EPA  periodically 
revises  the  testing  requirements  in  the 
NPDES  regulations,  based  upon 
consideration  of  this  or  any  new  data. 
For  example,  EPA  suspended  testing  in 
certain  categories  where  further  data 
indicated  that  toxic  pollutants  were  not 
likely  to  be  present  in  all  facilities 
within  the  category  (see  discussion  of 
suspensions  below).  In  recognition  that 
it  may  be  more  burdensome  for 
applicants  to  predict  what  pollutants 
may  be  discharged,  EPA  has  established 
a  threshold  to  relieve  applicants  of  some 
of  the  testing  burdens.  Because  of  the 
greater  degree  of  certainty  of  the 
presence  of  pollutants  in  primary 
industry  process  discharges,  relief  in  the 
form  of  a  threshold  is  not  justified. 

Another  commenter  requested  that 
EPA  clarify  the  status  of  suspensions  of 
the  mandatory  testing  requirements  for 
organic  toxic  pollutants.  EPA  suspended 
mandatory  testing  requirements  for  all 
organic  toxics  in  the  Coal  Mining  Point 
Source  category  on  January  8,  1981  (46 
FR  2054)  and  for  some  or  all  organic 
toxic  pollutants  in  the  Textile  Mills,  Ore 
Miring  and  Dressing  and  Porcelain 
Enameling  Point  Source  Categories  on 
April  20,  1981  (46  FR  22584).  On  July  1. 
1981.  EPA  also  suspended  mandatory 
testing  for  some  or  all  organic  toxic 
pollutants  in  the  Gum  and  Wood 
Chemicals:  Leather  Tanning  and 
Finishing:  Paint  and  Ink  Formulation; 
Photographic  Supplies;  Petroleum 
Refining:  Pulp.  Paper  and  Paperboard; 
and  Steam  Electric  Power  Generating 
Point  Source  Categories  (46  FR  35090). 
These  requirements  are  still  suspended. 
EPA  intends  to  propose  regulations  in 
the  future  that  will  make  the  changes  to 
the  mandatory  testing  a  permanent 
regulation  change. 

4.  EPA  Action.  In  response  to  public 
concerns  over  the  100  ppb  threshold 
provision,  today's  rule  modifies  the 
proposal.  The  final  rule  requires 
applicants  to  submit  quantitative  data 
for  any  toxic  pollutant  they  know  or 
have  reason  to  believe  is  present  in  the 
discharge  above  10  ppb.  For  four 
pollutants  (acrolein,  acrylonitrile,  2.4- 
dinitrophenol,  and  2-methyl-4.6 
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dinitrophenol),  we  are  establishing  a 
higher  threshold  of  100  ppb.  Applicants 
must  continue  to  identify  any  toxic 
pollutant  they  know  or  have  reason  to 
believe  is  present  but  below  these 
threshold  levels  applicants  have  the 
option  to  either  supply  quantitative  data 
or  explain  why  the  pollutant  is  known  or 
believed  to  be  discharged. 

Several  persons  requested  that  we 
clarify  whether  the  inclusion  of  the 
requirement  to  sample  and  test  the 
parameter  "total  phenols"  in  Item  V-C 
of  NPDES  Form  2c  is  intended  to 
classify  total  phenols  as  a  toxic 
pollutant.  While  all  other  pollutants 
covered  by  Item  V-C  are  toxic 
pollutants,  EPA  recognizes  that  this 
parameter  (total  phenols)  using  the  4- 
aminoantipyrine  (4AAP)  standard 
method,  measures  both  toxic  and  non- 
toxic pollutants.  Total  phenols  are 
covered  in  Item  V-C  merely  for  the 
purpose  of  specifying  the  type  of  testing 
and  reporting  that  is  required.  EPA  is 
modifying  the  Title  to  Appendix  D  to 
Part  122  to  clarify  t'hat  total  phenols  are 
included  in  Item  V-C  only  for  testing 
purposes  and  not  to  classify  the 
parameter  as  a  toxic  pollutant. 

Therefore,  an  applicant  would  be 
eligible  for  a  variance  under  sections 
301(c)  or  301(g)  from  a  BAT  permit  limit 
on  total  phenols  upon  a  demonstration 
[e.g.,  by  GC  or  GC/MS)  that  either  those 
toxic  phenolics  listed  under  section 
307(a)  of  the  CWA  are  not  present  or 
that  each  section  307(a)  toxic  phenolic 
present  is  at  a  level  below  that  required 
by  BAT  or  is  directly  controlled  by  a 
BAT  effluent  limitation.  Where 
limitations  on  total  phenols  (as 
measured  by  4AAP)  are  being  used  to 
control  section  307(a)  toxic  pollutants 
not  otherwise  limited  in  the  permit,  a 
variance  cannot  be  granted  unless  the 
total  phenols  limitation  as  an  indicator 
for  control  of  the  toxic  pollutants  is 
replaced  by  another  indicator  pollutant 
not  the  subject  of  the  variance  request 
or  individual  limits  are  placed  on  the 
toxic  or  conventional  pollutants  in 
question 

(c)  Certain  Conventional  and 
Nonconventfonal  Pollutants 

1.  Existing  rules.  Section 
122.21(g)(7)(iii)(B)  (CPR 
122.53(d)(7)[iii)(B)]  and  Item  V-B  of 
Form  2c  require  applicants  to  submit 
quantitative  data  for  certam 
conventional  and  nonconventional 
pollutants  identified  in  the  regulations 
(Part  122.  Appendix  D.  Table  IV)  if  they 
know  or  have  reason  to  believe  the 
pollutant  is  present  in  the  discharge. 
Like  the  other  testing  requirements,  this 
provision  is  intended  to  supply  adequate 


information  on  the  contents  of  the 
discharge  to  establish  permit  conditions. 

2.  Proposed  change.  As  with  the 
testing  requirements  for  toxic  pollutants, 
industry  litigants  were  concerned  that 
this  requirement  was  overly  broad  in 
that  it  required  testing  for  every 
pollutant  believed  present,  regardless  of 
the  amount.  In  response,  the  Agency 
again  proposed  to  establish  a  screening 
criterion  for  testing  purposes.  Since  a 
concentration-based  threshold  was 
inappropriate  for  a  number  of  the 
pollutants  in  this  group,  EPA  proposed 
that  applicants  be  required  to  submit 
quantitative  data  only  if  the  pollutants 
were  either  directly  or  indirectly 
(through  an  indicator)  limited  m  an 
applicable,  promulgated  effluent 
limitation  guideline.  Under  the  proposal, 
permitting  authorities  would  rely  upon 
guidelines  to  indicate  when  pollutants 
were  of  concern  and  would  supplement 
data  through  subsequent  requests  to  the 
applicant.  If  quantitative  data  were  not 
required  because  the  pollutant  was  not 
limited  in  a  guideline,  applicants  would 
still  be  required  to  identify  any 
pollutants  that  they  know  or  have 
reason  to  believe  are  present  and 
explain  why  the  pollutants  are  expected 
in  the  discharge. 

3.  Comments  and  responses.  Most 
commenters  expressed  general  support. 
However,  one  stated  that  all  dischargers 
should  be  required  to  submit  data  on 
pollutants  that  they  have  used,  handled, 
or  generated  within  the  previous  five 
years,  or  which  they  know  or  have 
reason  to  believe  are  present  in  the 
discharge.  Because  the  potential  for 
extensive,  potentially  unneeded  testing 
is  great  and  the  pollutants  subject  to  this 
application  requirement  are  not  among 
the  126  toxic  pollutants  of  primary 
concern,  we  consider  this  suggestion 
overly  broad.  While  information  on  such 
pollutants  may  be  useful,  after  general 
consideration  of  testing  burdens  and  the 
value  of  the  information  in  setting 
permit  conditions,  we  have  concluded 
that  for  these  pollutants  it  is  not  always 
necessary  to  require  extensive  up  front 
submission  of  testing  results  through  the 
application  form  unless  they  are  limited 
by  a  guideline.  The  Director  may  still 
obtain  quantitative  data  if  he 
determines  that  additional  information 
is  necessary.  Otherwise,  data  on 
pollutants  regulated  by  a  guideline  and 

a  narrative  description  of  the  reason 
other  pollutants  in  this  category  are 
expected  to  be  discharged  should 
provide  sufficient  information  to 
develop  adequate  permit  Umitalions. 

Another  commenter  observed  that  in 
the  case  of  discharge  categories  for 
which  no  effluent  limitations  guideline 


has  been  promulgated,  no  testing  is 
required  by  the  proposal.  It  is  true  that 
the  proposal  would  not  require  testing 
for  such  discharges  as  part  of  the 
application.  However,  the  applicants 
must  still  identify  these  pollutants 
expected  to  be  present  in  the  discharge 
and  explain  why  they  are  present.  If 
additional  information  is  needed  to 
decide  whether  to  establish  effluent 
limitations,  the  Director  can  use  his 
authority  under  §  122.21(g)(13)  [CPR 
§  122.53(d){13)l  to  obtain  the  additional 
information.  EPA  expects  that  in  these 
cases,  the  Director  will  closely  examine 
the  circumstances  surrounding  the 
discharge,  including  the  applicant's 
explanation  of  why  the  pollutant  is 
expected  to  be  present,  and  request 
information  whenever  pollutants  may  be 
of  concern. 

4.  EPA  action.  EPA  is  adopting  the 
modification  to  §  122.21(g)(7)(iii)(A)  as 
proposed.  The  change  will  reduce 
testing  requirements  for  many 
dischargers,  while  not  affecting  EPA's 
ability  to  obtain  necessary  information 
concerning  the  pollutants.  Since 
applicants  must  still  submit  quantitative 
data  whenever  the  applicable  effluent 
limitation  guideline  regulates  the 
pollutant,  EPA  can  write  adequate 
permit  conditions  for  many  of  the  more 
significant  discharges  without  additional 
requests  for  information.  For  discharges 
not  covered  by  effluent  limitation 
guidelines,  the  permitting  authority  may 
rely  upon  its  authority  to  request 
additional  information  to  ensure  that 
adequate  data  are  available  to  establish 
permit  limitations.  The  final  rule  is  a 
reasonable  compromise  between  the 
need  to  avoid  extensive,  unnecessary 
testing  and  the  need  to  assure  that 
enough  information  is  readily  available 
to  allow  the  Director  to  develop  an 
appropriate  permit. 

(3)  Sampling  (40  CFR  122.21(g)(7)  [CPR 
§  122.53(d)(7)]) 

1.  Existing  rules.  Section  122.21(g)(7) 
specifies  the  type  of  sampling  that 
applicants  are  required  'o  perform  to 
obtain  quantitative  data  required  by  the 
application.  Under  the  regulation, 
applicants  must  use  24-hour  composite 
samples  for  all  testing,  except  that  grab 
samples  must  be  taken  for  seven  named 
pollutants  (pH.  temperature,  cyanide. 
total  phenols,  residual  chlorine,  oil  and 
grease,  and  fecal  coliform). 

2.  Proposed  changes.  EPA's  sampling 
requirements  were  considered  too 
restrictive  by  a  number  of  litigants.  EPA 
proposed  to  revise  the  sampling 
requirements  to  allow  the  expanded  use 
of  grab  samples  in  three  cases.  Crab 
samples  in  lieu  of  composite  samples 
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would  be  allowed  for  holding  ponds  and 
other  impoundments  with  a  retention 
time  of  over  24  hours.  Applicants  could 
also  use  grab  samples  for  storm  water 
discharges,  but  would  be  required  to 
take  one  grab  sample  for  each  hour  of 
discharge  up  to  a  minirauin  of  four  grab 
samples  for  discharges  of  four  or  more 
hours  duration.  The  proposal  would  also 
allow  the  Director  to  waive  composite 
sampling  if  the  applicant  demonstrates 
that  use  of  an  auTomatic  sampler  is 
infeasible  and  ihat  the  mm. mum  of  four 
grab  samples  would  be  representative  of 
the  discharge  The  proposed  changes 
were  intended  to  allow  greater  sampling 
flexibility  where  use  of  grab  samples 
would  still  pro\ide  representative  dtta 
and  to  recognL7,e  the  impracticalities  of 
obtaining  composite  samples  of  storw 
water  discharge. 

3.  Commenti,  end  ref^ponsr's.  Ail 
comments  received  supported  the 
proposal.  Severai  persons  stated  that 
there  was  no  need  to  specify  a  particular 
sampling  mtthod  where  other  methods 
can  produce  niiable  data.  EP.A  is 
convinced  it  s.  appropriate  to  specify 
these  methods  because  samj:)iing 
methods  affe  .1  the  reliability  and 
accuracy  of  analytical  data  submitted 
on  the  applic«tion.  For  most  dischargf:s, 
F.PA  requirf-s  compos;te  samples  since 
these  samples  usually  produce  the  most 
reliable  and  representative  data  for 
assessing  the  environmental  imp^ict  of 
the  discharge  over  time.  The  existing 
regulations  require  grab  samples  for 
seven  pollutants  because  storage  of  the 
sample  for  the  t  me  to  take  a  24-hour 
composite  sarrpie  makes  evaluation  of 
the  parameter  difficult  or  impossible 
(e.g.,  temperature).  EPA  recognizes  that 
in  certain  cases  where  applicants  can 
generate  reliable  data  through  other 
naefhods,  it  is  appropi:  ite  to  increase 
flexibility.  Therefore.  EPA  will  now 
allow  grab  samples  for  storm  water 
discharges  because  the  unpredictable 
and  infrequent  nature  of  such  discharges 
ma4v.es  composite  sampling  very 
difficult.  EPA  is  also  allowing  grab 
samples  for  holding  ponds  or  other 
impoundments  with  24-hour  retention 
time  and.  at  the  Director's  discretion. 
other  discharges  if  use  of  an  automatic 
sampler  is  infeasible.  The  one  grab 
sample  minimum  for  holding  ponds  or 
other  impoundments  applies  boih  to 
holding  ponds  at  the  end  of  the 
treatment  system  and  to  those  that  are 
themselves  treatment  systems.  This 
change  should  reduce  sampling  costs  for 
applicants  while  not  appreciably 
reducing  the  reliability  of  the  application 
data. 

One  commenter  supported  EPA  s 
proposed  change  as  it  affects  storm 


water  discharges.  Composite  sampling 
may  not  be  possible  for  some  storm 
water  discharges  and  hourly  sampling 
(for  the  first  4  hours)  up  lo  s  minimum  of 
four  grab  samples  should  be  sufficient  to 
accurately  reflect  the  discharge  The 
regulations  do  not  specify  any  particular 
time  during  each  hour  that  applicants 
must  lest  although  applicants  must  take 
samples  that  are  representative  of  the 
discharge.  Since,  in  many  instances,  the 
first  discharge  of  pollutants  after  a 
rainfall  is  the  most  significant, 
applicants  should  wherever  feasible, 
take  their  first  grab  sample  during  the 
first  quarter  hour  of  storm  water 
discharge. 

4.  EPA  action.  For  the  reason  stated 
above,  today's  final  rule  is  adopted  as 
proposed. 

(4)  Potential  Discharges  (40  CFR 
122.21{g)(10)  (CPR  §  122.53(dJ(10)]) 

7.  Existing  rules.  The  NPDES 
regulations  require  permit  applicants  to 
list  any  toxic  pollutant  that  is  expected 
to  be  discharged  during  the  following 
five  years  at  more  than  twice  the  level 
reported  in  the  application.  The 
requirement  is  intended  to  provide 
notice  of  anticipated  discharges  to  allow 
permit  writers  to  establish  limitations  at 
the  time  of  permit  issuance  and  ensure 
installa*!on  of  adequate  control 
technology  prior  to  changes  in  the 
discharge. 

2.  Proposed  changes.  Litigants  argued 
that  acurate  prediction  of  future 
discharges  wae  exterpmely  difficult. 
They  also  stated  that  changes  in 
discharge  levels  were  inherent  given  the 
analybcal  Vtiriability  in  pollutant 
testing.  They  feared  the  requirement 
could  mean  that  failure  to  properly 
predict  or  report  on  such  changes  would 
expose  them  to  liability  for  filing  an 
incorrect  application.  EPA  proposed  to 
delete  §  122.21(g)no)  since  the 
information  on  potential  discharges, 
although  useful,  was  not  essential  to 
writing  adequate  permits.  Additionally. 
EPA  relied  upon  §  122.421  a)  |CPR 

§  122.61(a)i.  under  which  permittees 
would  be  required  to  notify  the  Director 
during  the  term  of  the  permit  of  toxic 
pollutant  discharges  exceeding  five 
times  the  application  value,  thus 
allowing  permit  modification  if 
necessary. 

3.  Comments  and  responses.  One 
commenter  objected  to  the  deletion  of 
this  application  requirement,  stating  that 
the  information  allows  establishment  of 
permit  limits  and  installation  of  control 
equipment  prior  to  discharge.  Several 
other  commenters  supported  the 
proposal  stating  that  accurate  prediction 
was  impossible  given  analytical 
variability. 


EPA  agrees  that  the  establishment  of 
permit  limitations  and  installation  of 
any  appropriate  treatment  equipment 
prior  to  the  discharge  or  increased 
discharge  of  toxic  pollutants  is  an 
important  goal.  However,  exact 
prediction  of  future  discharges  is  not 
always  possible,  and  only  in  some  cases 
will  information  on  future  discharges  be 
sufficiant  to  allow  the  permit  writer  to 
establish  such  limitations  at  the  time  the 
permit  is  issued.  Therefore,  the  burden 
on  applicants  of  predicting  future 
discharges  does  not  appear  justified  in 
light  of  the  generally  speculative  nature 
of  making  future  discharge  level 
predictions.  Under  §  122  42(a), 
permittees  must  notify  the  Director 
whenever  the  routine  or  frequent 
discharge  of  a  toxic  pollutant  exceeds 
the  higher  of  100  ppb  or  five  times  the 
value  reported  in  the  application.  This 
should  generally  be  sufficient  to  allow 
the  Director  to  modify  the  permit  to 
impose  pernait  limitabons  or  other 
conditions  if  appropriate.  In  addition, 
most  significant  increases  will  also  be 
associated  with  process  changes  that 
dischargers  must  still  report  under 
§§  122.42(a)  or  122.41(l)(1)  |CPR 
§  122.7(1)(1J).  Of  course,  applicants  are 
encouraged  to  provide  the  permit  writer 
with  any  relevant  information  on 
planned  new  or  increased  discharges 
expected  during  the  tqrm  of  the  permit 
being  sought  (usually  five  years). 

4.  EP.^  action.  For  the  reasons  slated 
above  the  final  niie  adopts  the  pro\nsinn 
as  proposed  and  deletes  §  122.2](g)fl0). 
(A  new  paragraph  §  122.21{g)(10)  is 
added  by  revisions  to  the  storm  water 
regulation.  See  B.,  below.) 

(5 J  Used  or  Manufactured  pollutants  (40 
CFR  122.21(g)(9)  [CPR  §  122.53(rlJ(9JJ. 
122.42(a)(2) [CPR  ^  122.61  la)(2)[. 
122.44(e)(l)(ii)  [CPR  §  122.62(e)(l)lii)>. 
122.62(a)(13)  [CPR  §  12215(a/(ix)[) 

1.  Existing  rules.  Four  provisions  of 
the  NPDES  regulations,  relate  to 
application,  notification,  and  control 
requirements  for  pollutants  that  the 
discharger  uses  or  manufactures  as 
intermediate  or  final  products  or 
byproducts.  These  requirements  affect 
all  aspects  of  the  Toxic  Control  Strategy. 

Applicants  must  identify  all  toxic 
pollutants  that  the  applicant  does  or 
expects  to  use  or  manufacture  within  the 
next  five  years  (§  122.21(g)f9)  (CPR 
§  122.53(d)(9)l  and  Item  VI  of  Form  2c). 
Examination  of  such  pollutants  can 
assist  in  the  establishment  of  permit 
limitations  by  supplementing 
quantitative  data  that  the  discharger  has 
submitted  The  NPDES  regulations  also 
require  the  D'rector  to  establish  permit 
limitations  on  all  toxic  pollutants  that 
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the  discharger  does  or  mav  use  or 
manufacture  §  122.44(e)(l)"{ii))  [CPR 
§  122.62fe|(l)(ii|].  Permitees  must  notify 
the  Director  whenever  they  begin  or 
expect  to  begin  to  use  or  manufacture  a 
toxic  pollutant  that  was  not  reported  in 
the  permit  application  (§  122.42(a)(2) 
[CPR  §  122.61(a)(2)l,  Based  on  such 
information,  the  Director  has  authority 
to  modify  the  permit  to  then  include 
limits  for  these  toxic  pollutants 
(§  122.62(a)(13))  [CPR  §  122.15(a)(5)(ix)]). 

2.  Proposed  chan^p-;.  A  number  of 
litigants  objected  to  EPA's  regulations 
dealing  with  used  or  manufactured  toxic 
pollutants,  suggesting  that  EPA  had 
authority  only  to  regulate  the  discharge 
of  pollutants.  Since  not  all  pollutants 
that  are  used  or  manufactured  by  a 
permittee  are  necessarily  discharged, 
EPA  determined  that  the  requirements 
might  be  unnecessarily  broad.  Although 
EPA  did  not  agree  that  it  lacked 
authority  to  regulate  such  pollutants, 
EPA  proposed  to  delete  all  four 
provisions  relating  to  the  use  or 
manufacture  of  toxic  pollutants  and 
thereby  avoid  unnecessary  application 
requirements,  and  the  imposition  of 
permit  limitations  on  pollutants  that  are 
not  discharged.  EPA  concluded  that 
requirements  in  the  permit  application 
for  obtaining  data  on  the  actual 
discharge  of  pollutants  and  authority  to 
impose  permit  limitations  on  any  of 
these  pollutants  would  provide  adequate 
control  of  toxic  pollutants. 

3.  Comments  and  responses. — a. 
Comments  on  applicotion  and 
notification  requirements.  Several 
commenters  opposed  the  deletion  of  the 
application  and  notice  requirements. 
One  State  indicated  that  EPA  should 
retain  the  existing  regulations  to  allow 
imposition  of  permit  limitations  and 
installation  of  control  technology  prior 
to  discharge.  Several  others  commented 
that,  at  a  miniiTium.  information  on  toxic 
pollutants  currently  used  or 
manufactured  was  necessary.  Another 
State  added  that  the  information  from 
the  application  was  very  useful  during 
inspections  of  a  permittee.  Other 
commenters  supported  the  elimin.'tion 
of  the  application  requirement  to  predict 
future  use  or  manufacture  due  to  the 
difficulty  of  making  such  predictions. 
These  commenters  also  supported  the 
proposal  as  it  related  to  permit 
conditions  and  notification  requirements 
stating  that  it  is  more  appropriate  to 
concentrate  on  pollutant  discharges  than 
on  their  use  or  manufacture. 

EP.A  has  carefully  considered  the 
comments  and  concluded  that  the 
proposal  to  delete  all  four  provisions 
went  too  far  in  eliminating  regulation  of 
used  or  manufactured  toxic  pollutants. 


Since  pollutants  that  are  used  or 
manufactured  at  a  facility  frequently 
have  some  potential  to  be  discharged, 
even  if  unintentionally,  it  may  be 
appropriate  to  regulate  them. 
Information  on  the  use  or  manufacture 
of  pollutants  allows  permit  writers  to 
establish  appropriate  conditions  to 
control  the  discharge  of  pollutants. 
These  controls  may  take  the  form  of 
permit  effluent  limitations  on  the 
pollutant.  In  some  cases,  permit  writers 
may  determine  that  the  imposition  of 
Best  Management  Practices  (BMP) 
conditions  in  permits  will  be  €  more 
effective  means  to  control  the  pollutant 
by  reducing  the  possibility  of  actual 
discharge.  (For  example,  BMPs  may  be 
appropriate  where  a  potential  for 
discharge  exists  due  to  leaks  or  spills 
from  storage  facilities  )  Quantitative 
data  requirements  will  generally  not 
provide  mformation  on  all  used  or 
manufactured  toxic  pollutants  since  the 
applicant  may  not  have  reason  to 
believe  the  pollutants  will  be 
discharged.  Thus,  permit  writers  would 
not  have  adequate  data  to  impose 
limitations  on  these  pollutants, 
Additionally,  as  the  commenter  noted, 
this  information  can  assist  authorities  in 
performing  compliance  inspections. 

However,  instead  of  requiring 
speculative  prediction  of  future  use  or 
manufacture  and  notification  when  the 
discharger  begins  to  use  or  manufacture 
a  toxic  pollutant,  the  regulations  will 
only  require  applicants  to  submit 
information  on  toxic  pollutants  currently 
(at  the  time  of  application]  used  or 
manufactured.  This  will  be  sufficient  for 
permit  writers  to  impose  adequate 
permit  limitations  since  the  permit  must 
be  renewed  at  least  once  very  five 
years.  The  notification  of  pollutant  use 
or  manuf.icture  during  the  entire  permit 
term  is  more  burdensome  thjn  ttie  one 
time  application  requirement  and  has 
been  eliminated  to  reduce  permittee 
burdens. 

EP.A  recognizes  that  for  some 
dischargers  the  obligation  to  report  all 
used  or  manufactured  toxic  pollutants 
may  be  difficult  or  even  impossible  to 
meet,  particularly  when  there  are 
numerous  toxic  components  in  a 
substance  For  example,  applicants  that 
use  chemical  solvents  purchased  under 
a  brand  name  may  be  unaware  of  or 
unable  to  ascertain  the  specific  toxic 
pollutant  components  that  are  in  the 
solvent.  To  reduce  these  burdens,  the 
regulation  will  allow  the  Director  to 
modify  or  waive  the  requirement  to  list 
all  used  or  manufactured  toxics 
pollutants  if  the  applicant  can 
demonstrate  that  it  would  be  overly 
burdensome.  For  example,  the  Director 
4^ 


could  modify  the  application  provision 
for  a  discharger  to  require  only  a  listing 
of  solvents  by  brand  name  and  then  use 
the  information,  along  with  other 
information  available  to  him  [such  as 
toxicity  testing  results  or  water  quality 
data),  in  conjunction  with  his  best 
professional  judgment,  to  decide 
whether  more  exact  information  is 
needed.  Even  where  the  waiver  is 
granted,  the  Director  can  use  his 
authority  under  (§  122.21(gl(13)  [CPR 
122.53[d)(13)l)  to  request  additional 
information  where  necessary  This 
change  will  reduce  burdens  for  many 
applicants,  without  reducing  the 
Director's  ability  to  obtain  needed 
information. 

While  data  on  future  use  and 
manufacture  might  also  be  useful  to 
allow  the  imposition  of  permit 
limitations  prior  to  any  potential  for 
discharge,  this  value  is  outweighed  by 
the  burdens  it  creates  for  applicants. 
Some  applicants  will  be  unable  to 
predict  future  use  or  manufacture  of 
toxic  pollutants,  making  the  information 
of  little  value  because  of  its  speculative 
nature.  The  permitting  authority  should 
still  receive  notice  when  the  permittee 
has  reason  to  believe  these  pollutants 
will  be  discharged  at  or  above  100  ppb 
(see  §  122.42(a)(1)),  and  the  Director 
may  then  impose  such  permit  conditions 
as  are  necessary. 

One  commenter  supporting  the 
proposed  change  to  the  application 
stated  that  the  existing  requirement  to 
report  used  or  manufactured  toxic 
pollutants  in  the  permit  application 
could  lead  to  the  divulgence  of 
confidential  business  mformation.  Data 
on  currently  used  or  manufactured 
pollutants  are  needed  to  ensure  that  the 
permit  contains  adequate  conditions  to 
control  potential  or  actual  discharges. 
Since  the  CW.A  specifically  provides 
that  application  forms  must  be  available 
to  the.  public  (section  402(j)),  EPA  has  no 
discretion  to  keep  portions  of  the 
application  confidential  (see  §  122  5(c) 
[CPR  §  122.19(c)l),  EPA  recognizes  the 
possibility  that  some  confidential 
information  may  be  included  in  the 
listing  of  used  or  manufactured 
pollutants,  However.  ElPA  believes  that 
the  need  for  this  information  to  assure 
adequate  environmental  protection  in 
general  outweighs  the  burden  to 
applicants.  EPA,  therefore,  will  continue 
to  require  submission  of  data  on  current 
use  or  manufacture.  The  Agency 
expects,  however,  that  some  of  the 
commenter's  concerns  may  be  alleviated 
by  the  deletion  of  the  requirement  that 
permittees  predict  future  use  or 
manufacture.  In  addition,  the  Director 
can  exercise  his  discretion  in  truly 
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buriieiuaine  MtoalioiM  to  modify  or 
waiwe  Ike  requiiemeBl  to  Iwt  all 
poihrtantB  curreoHy  used  or 
manufachired  M^iere  this  information  is 
no!  necesfisry  to  estabbabinf  permit 
limitabons. 

b.  Comments  on  permit  limitations. 
Several  commenters  supported  the 
proposed  deletion  of  the  requirement 
that  permits  contain  limitations  on  all 
toxic  pollutants  the  permittee  does  or 
may  use  or  manufacture.  Because  it 
requires  effluent  limitations  even  when 
the  Director  determines  that  they  are 
unnecessary  or  where  other  means  to 
control  pollutant  discharge,  such  as 
BMPs,  are  more  appropriate,  the  Agency 
agrees  that  this  regulation  is 
unnecessary  and  overly  restrictive  and 
that  it  is  better  to  allow  the  Director 
discretion  in  determining  what 
limitations  are  appropriate.  The  Director 
still  must  impose  limitations  on  any 
pollutant  regulated  by  an  applicable 
CLiidcline  and  has  authority  under 
§  122.44  to  impose  permit  limitations  on 
any  pollutant  that  may  be  of  concern. 

Another  commenter  supported  the 
proposed  deletion  of  the  requirement  to 
impose  permit  hmitations.  but  suggested 
that  we  modify  5  122.44(e)(l)(i)  |CPR 
§  122.62(e)(l)(i)|  which  requires  the 
Director  to  impose  permit  limitations  on 
any  pollutant  that  may  be  discharged  at 
levels  above  BAT.  The  suggested 
modification  was  to  require  the 
establishment  of  such  limitations  for 
pollutants  discharged  at  levels  below 
BAT,  but  above  water  quality  standards 
Since  permitting  authonties  have 
adequate  authority  to  impose  any 
limitations  that  are  necessary  to  ensure 
compliance  with  State  water  quality 
standards  (§  122.44(d).  [CPR  122.e2fd)J) 
it  IS  unnecessary  to  modify  the 
regulation  as  suggested. 

4.  EPA  action.  For  most  of  the 
provisions,  the  final  regulation  is 
identical  to  the  proposal.  Sections 
122.42(a)(2),  122.44(e)  (i)  and  (li),  and 
122.62(a)(13)  are  deleted  by  todays  rule. 
However,  in  response  to  commenters' 
concerns,  EPA  will  retain  the 
requirement  that  applicants  list  all  toxic 
polUitantB  that  are  currently  used  or 
manufactured  as  an  intermediate  or 
final  product  or  byproduct 
(§  122.21(g)(9)— Itiem  IV  of  Form  2c) 
Applicants  will  no  longer  be  required  to 
predict  future  use  or  manufacture  The 
regulation  will  also  allow  the  Director  to 
modify  or  waive  the  currently  used  or 
manufactured  application  requirements 
if  the  applicant  can  demonstrate  that  it 
would  be  overly  burdensome. 


(6)  Toxics  Notification  (40  CR  122.42(aj 
|CPR§122.6Ka)^) 

1.  Existing  rules.  The  third  element  of 
the  Toxic  Control  Strategy  is  the 
provisions  fof  obtaining  follow-up 
information  ooncerning  discharges 
during  the  permit  term  One  mechanism 
for  providing  such  information  is 

§  122.42(a)  [C3PR  §  122.61(a)l  which 
requires  all  industrial  permittees  to 
notify  the  Director  when  an  activity  has 
occurred  or  will  occur  that  will  result  in 
the  discharge  or  a  toxic  pollutant  that  is 
not  limited  in  the  permit.  The  permittee 
must  provide  such  notice  if  the 
discharge  exceeds  the  higher  of  100  ppb 
(or  250  ppb  for  four  pollutants  identified 
in  the  regulation)  or  five  times  the 
concentration  level  reported  for  the 
pollutant  in  the  application.  This  report 
is  intended  to  ensure  notification  of  new 
or  increased  toxic  pollutant  discharges 
during  the  permit  term  and  allow  for  any 
appropriate  permit  modification. 

2.  Proposed  changes.  Industry  litigants 
alleged  that  the  regulation  required 
continual  notification  because  of  the 
analytical  variability  when  testing  for 
the  presence  of  pollutants  at  100  ppb. 
This  provision  was  not  intended  to 
require  notification  of  daily  fluctuations 
in  pollutant  readings,  but  rather  to 
require  notice  of  actual  changes  in  the 
amount  of  the  pollutants  being 
discharged.  EPA  therefore  proposed  to 
modify  the  regulation  to  more  accurately 
reflect  the  intent.  Permittees  would  be 
required  to  notify  the  Director  of  the 
discharge  of  toxic  pollutants  exceeding 
threshold  levels  (the  higher  of  100  ppb  or 
five  times  the  concentration  reported  in 
the  application)  but  only  for  toxic 
pollutants  discharged  on  a  routine  or 
frequent  basis,  since  these  discharges 
are  most  appropriately  controlled 
through  permit  limitations. 

The  proposal  also  required  pennittees 
to  report  ru.nroutine  or  infrequent 
discharges  of  a  toxic  pollutant  not 
limited  in  the  permit,  if  a  single 
occurrence  exceeds  10  times  the  value 
reported  in  the  application,  or  500  ppb, 
whichever  is  greater.  EPA  staled  that 
infrequent  and  nonroutine  discharges 
are  still  of  concern,  but  are  not  as  likely 
to  be  controlled  through  permit 
limitations. 

3.  Comments  and  responses.  Several 
commenters  supported  the  proposal 
because  it  would  eliminate  unnecessary 
burdens  and  concentrate  on  discharges 
that  have  a  regulatory  significance.  EPA 
agrees  that  the  proposal  will  eliminate 
burdens  for  dischargers,  although  the 
Agency  would  not  characterize  non- 
routine  and  infrequent  discharges  as 
lacking  regulatory  significance.  The 
notification  requirement  is  intended  to 


piovide  information  on  ne»/  or  increased 
toxic  pollutant  discharges  tbereiiy 
allowing  the  imposition  of  pemit 
limitations  (see  45  FR  33521,  May  19, 
1980).  Non-routine  and  infrequent 
discharges  may  stilJ  be  significant,  not 
due  to  a  continuing  discharge  problem, 
but  rather  because  many  of  these 
discharges  are  pollutant  spills  or  other 
irregular  events.  However,  since 
permitting  authorities  are  less  Hkely  to 
modify  the  permit  to  impose  limitations 
to  control  such  discharges,  EPA  has 
established  a  higher  threshold  for 
reporting  those  toxic  discharges.  This 
higher  threshold  will  reduce  reporting 
burdens  for  permittees,  while  still 
alerting  the  Director  to  possible 
problems  with  the  discharging  facility 
that  would  require  permit  modification. 
In  addition,  permittees  may  have  an 
independent  obligation  to  report  the 
spill  situations  not  addressed  by  the 
NPDF^  permit  under  section  311  of  the 
CWA. 

Several  commenters  supported  the 
proposal  preamble  statement  that  the 
notification  requirement  was  not 
intended  to  require  continuous 
monitoring.  The  Agency  reiterates  that 
the  notification  requirements  of  this 
provision  are  not  intended  to  impose  on 
a  permittee  a  burden  of  continuous 
monitoring  throughout  the  term  of  the 
permit  Rather,  if  the  permittee  discovers 
through  any  means  available  [e.g.. 
routine  monitoring  required  by  the 
permit,  independent  monitoring  done  by 
the  permittee,  or  a  professional 
judgment  that  a  reasonable  potential  for 
discharge  exists  based  on  a  knowledge 
of  changes  in  the  facility  or  process 
operations)  that  it  now  expects  toxic 
pollutants  not  limited  in  the  permit  to  be 
discharged,  the  permittee  must  notify 
the  Director.  In  determining  wbetiaer  a 
discharge  is  routine  or  frequent  within 
the  level  specified,  the  pcmitter  should 
examine  the  circumstances  of  the 
discharge  and  the  operations  of  its 
facility  or  activity  to  determine  whether 
additional  self-monitoring  is  necessary 
to  make  an  accurate  determination  of 
whether  it  is  routine  or  frequent. 

One  commenter  staled  that  threshold 
levels  were  inappropriate  for 
notifications  of  the  new  discharge  of 
toxic  pollutants.  While  EPA  recognizes 
that  requiring  dischargers  to  report  any 
discharge  of  new  toxic  pollutants  would 
provide  the  maximum  possible 
information,  this  could  impose  an 
extremely  large  burden  on  permittees  to 
report  toxic  pollutants  at  extremely  low 
levels.  Unlike  the  permit  application 
which  requires  the  submission  of 
information  only  once  every  five  years 
permittees  must  report  throughout  the 
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permit  term  under  the  notification 
rpquirement  whenever  a  toxic  pollutant 
is  discharged.  Therefore,  the  Agency  has 
established  a  notification  level  to  relieve 
dischargers  from  having  to  report  all 
new  discharges.  The  threshold  level  is 
set  to  require  reporting  a  toxic  discharge 
not  limited  in  the  permit  in  excess  of  100 
ppb  or  when  the  discharge  of  a  pollutant 
exceeds  five  times  the  value  reported  on 
the  application. 

One  commenter  suggested  that  EPA 
impose  permit  limitations  based  upon 
the  discharge  values  reported  in  the 
application.  The  Agency  proposed  such 
an  application-based  permit  limit 
approach  twice,  and  rejected  it  on  the 
basis  of  extensive  public  comment.  (See 
45  FK  33516,  May  19,  1980;  44  ¥R  34346. 
June  14, 1979;  43  FR  370ra  August  21. 
1978).  EPA"8  decision  was  based  on  the 
inadequacy  of  data  on  wastestream 
variability  and  the  problem  of  batch 
processes.  EPA  also  concluded  that  the 
application-based  approach  could  have 
imposed  severe  monitoring  costs  on 
applicants  and  permittees  and  that  a 
more  focused  approach  was  preferred. 
The  Agency  continues  to  support  the 
reasoning  for  the  decision. 

Several  commenters  claimed  that  the 
higher  notification  level  could  result  in 
significant  pollutant  discharges  without 
notification.  In  addition,  these 
commenters  suggested  that  the  lack  of  a 
definition  of  routine  or  frequent 
discharge  could  also  allow  discharges 
without  notification.  EPA  recognizes 
that  some  discharges  below  500  ppb 
may  be  significant.  However,  the 
primary  purpose  of  §  122.42(a)  is  to 
provide  information  on  new  or  increased 
dischargers  that  may  warrant  permit 
modification.  Since  discharges  subject  to 
the  higher  threshold  are  infrequent  and 
non-routine,  the  Director  is  generally 
less  likely  to  modify  the  permit  to 
impose  limitations.  Therefore,  EPA  has 
established  a  threshold  at  which  the 
significance  of  the  discharge  increases 
the  likelihood  of  permit  modification. 

EPA  would  also  like  to  clarify  the 
meaning  of  routine  or  frequent 
discharges.  The  lower  threshold  levels 
apply  to  any  discharge  that  is  either 
routine  or  frequent,  not  necessarily  both. 
Routine  discharges  are  those  that  occur 
on  some  regular  basis  (whether  once  a 
week  or  four  times  a  year).  This  does 
not  mean  that  routine  discharges  are 
only  those  that  occur  with  clockwork 
regularity.  Any  discharge  thai  the 
permittee  expects  w;ll  occur  as  a  result 
of  normal  plant  operation  is  likely  to  be 
routine.  Thus,  a  facility  that  has  a  large 
holding  pond  from  which  it  discharges 
several  times  a  year  would  be  subject  to 
the  routine  discharge  standard. 


Discharges  that  occur  mor  than  twice 
a  year  are  frequent,  whether  or  not  they 
are  routine.  One-time  spills  are  an 
example  of  infrequent  discharges.  These 
infrequent  discharges  are  less  likely  to 
be  controllable  through  permit 
limitations. 

4  EPA  action.  After  review  of  the 
comments.  EPA  has  decided  to 
promulgate  the  rule  as  proposed.  Section 
122  42(a)  requires  an  existing  industrial 
permittee  to  notify  the  Director  when 
some  activity  has  occurred  or  will  occur 
causing  it  to  discharge  toxic  pollutants 
which  were  not  previously  limited  in  the 
permit.  In  general,  when  such  a 
discharge  of  a  toxic  pollutant  occurs  on 
a  routine  or  frequent  basis,  the  permittee 
must  notify  the  Director  if  that  discharge 
exceeds  5  times  the  level  reported  in  the 
permit  application  form,  or  100  ppb, 
whichever  is  higher.  The  permittee  must 
also  notify  the  Director  when  any  one 
occurrence  of  a  discharge  exceeds  10 
times  the  reported  value  or  500  ppb. 
whichever  is  greater. 

(7)  Toxicity  Limits  {§  125.3(c)(4)) 

1.  Existing  rules.  Most  NPDES  permit 
effluent  limits  are  expressed  as  numeric 
limitations  for  specific  pollutants.  In 
addition  to  limiting  specific  chemicals, 
severargeneric  pollutant  parameters 
which  simultaneously  measure  the  effect 
of  a  number  of  distinct  chemical 
substances  are  commonly  limited  (e.g., 
biochem.ical  oxygen  demand  (BOD), 
chemical  oxygen  demand  (COD),  color, 
etc.).  The  NPDES  regulations  also 
authorize  effluent  limitations  expressed 
in  terms  of  effluent  toxicity  Under  the 
regulations,  toxicity  limits  must  reflect 
appropriate  requirements  of  the  Act 
(e.g.,  technology-based  requirements  or 
water  quality  standards).  Toxicity 
limitations  are  useful  where  chemical 
limitations  are  either  inadequate  or 
infeasible  (see  45  FR  33523,  May  19. 
1980).  Permitting  authorities  determine 
compliance  with  toxicity  limitations 
through  biomonitoring  of  ihe  effluent. 

2.  Proposed  changes.  Industry  litigants 
had  questioned  the  appropriateness  of 
setting  effluent  toxicity  permit 
limitations,  particularly  in  the  absence 
of  an  Agency  policy.  There  was  also 
some  concern  over  the  accuracy  with 
which  these  limitations  could  be 
established  and  compliance  measured. 
At  the  time  of  proposal,  EPA  was 
studying  toxicity  testing  and  its  role  in 
the  .\PDES  pi>ogram.  EPA.  therefore, 
proposed  to  delete  §  125.3(c)(4)  until  we 
could  complete  our  review  and  develop 
a  policy  for  using  toxicity-based  permit 
limitations  Recognizing  the  usefulness 
of  toxicity  data  as  an  assessment  device 
in  evaluating  wastewater  discharges. 
EPA  continued  to  encourage  its  use  for 


this  purpose.  Nevertheless,  until  EPA 
could  develop  a  policy  towards  using 
biomonitoring  and  toxicity-based  permit 
limitations,  the  use  of  actual  toxicity- 
based  limitations  was  discouraged, 

3.  Comments  and  responses.  Several 
commenters  stated  thai  Ihere  is 
adequate  information  to  justify  the  use 
of  toxicity  limitations  in  conjunction 
with  other  limits.  These  commenters 
argued  that  in  many  cases  toxicity 
testing  is  a  more  valid  approach  than 
attempting  to  address  all  of  the  chemical 
pollutants  and  provides  the  only  means 
to  assess  the  actual  impact  to  receiving 
w  ater  biota.  One  commenter  also 
observed  that  toxicity-based  limits 
created  flexibility  to  use  all  available 
information  to  set  limits.  Other 
commenters  expressed  concern  that  the 
state  of  the  art  was  not  adequately 
developed  for  effective  use  of  toxicity- 
based  limitations. 

Since  the  proposal.  EPA  has 
extensively  considered  the  use  of 
toxicity  as  a  parameter  for  evaluating 
the  efTects  of  discharges  and 
establishing  permit  limitations.  EPA  has 
concluded  that  toxicity  testing  is 
sufficiently  refined  to  be  used  in  setting 
effluent  limitations,  and  has  developed  a 
policy  for  using  toxicity  testing  in 
conjunction  with  chemical  limitations  to 
achieve  water  quality  standards.  This 
policy  was  issued  on  February  3,  1984 
and  published  in  the  Federal  Register  (49 
FR  9016.  March  9,  1984).  The  policy 
explains  that,  in  addition  to  enforcing 
specific  numerical  criteria,  EPA  and  the 
States  will  use  biological  techniques  and 
available  data  on  chemical  effects  to 
assess  toxicity  impacts.  In  many  cases. 
imposing  effluent  toxicity  limits  will  be 
a  better  (and  more  feasible)  means  to 
prevent  adverse  water  quality  impacts 
and  control  toxic  pollutants  than 
attemptirig  to  address  all  of  the 
individual  chemicals  in  the  effluent. 
Toxicity  limitations  can  be  particularly 
effective  in  controlling  the  cumulative 
impact  of  toxic  pollutants  m  complex 
effluents.  Additionally,  as  one 
commenter  observed,  site-specific 
characteristics  of  the  receiving  waters 
can  also  affect  pollutants'  toxicity. 
Analytical  methods  and  information  are 
available  to  determine  controls  to 
reduce  toxicity  through  toxicity 
reduction  evaluations.  Therefore,  EPA 
has  decided  to  make  no  change  in  the 
regulation. 

States  commenting  on  the  proposal 
were  opposed  to  the  change,  arguing 
that  they  had  effectively  used  toxicity 
limits  for  years.  These  States  feared  that 
EPA's  revision  would  undermine  their 
ability  to  use  this  permit  and 
enforcement  mechanism.  EPA 
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recognizes  that  many  States  have 
successfully  used  permit  limitations 
based  on  overall  effluent  toxicity  and 
that  the  proposed  deletion  of  the 
regulation  authorizing  toxicity  limits  and 
our  preamble  statements  discouraging 
their  usp  could  undercut  these  State 
efforts.  EPA's  intention  was  only  to 
announce  EPA's  plan  to  limit  use  of 
toxicity  limitations  prior  to  development 
of  a  formal  policy,  not  to  affect  State  use 
of  toxicity  limitations.  EPA  has  now 
issued  a  policy  to  strongly  encourage 
States  to  use  both  chemical  and 
biological  techniques,  including 
consideration  and  elimination  of  total 
toxicity,  to  assess  and  control  toxic 
pollutants. 

Several  commenters  argued  that  EPA 
has  no  authority  to  prescribe  toxicity 
permit  limitations.  The  Agency  has 
consistently  taken  the  opposite  position. 
ElPA  has  authority  to  impose  toxicity 
permit  limitations  either  on  a  case-by- 
case  basis  under  section  402(a)(1)  or  as 
necessary  to  implement  State  water 
quality  standards.  The  definition  of 
effluent  limitations  in  section  502(11) 
does  not  indicate  that  the  limitations 
must  be  either  numerical  or  identify  a 
particular  pollutant.  Additionally, 
toxicity  limitations  are  similar  to  other 
generic  pollutant  parameters  controlled 
in  effluent  limitations  guidelines  and 
used  in  permits,  such  as  BOD.  some  of 
which  are  expressly  authorized  by  the 
CvVA  (see  section  304(a)).  Similarly, 
toxicity  limitations  are  also  authorized 
when  necessary  under  section 
301(b)(1)(c)  to  meet  State  water  quality 
standards.  Section  308  of  the  CWA 
clearly  authorizes  EPA  to  require  the 
generation  of  any  information 
reasonably  necessary  to  carry  out  its 
responsibilities;  it  specifically 
authorizes  requirements  for  biological 
testing  dnd  ether  information  as  needed 
to  establish  permit  limits. 

Two  commenters  objected  to  the  use 
of  toxicity  permit  limitations  in  the 
absence  of  approved  section  304(h)  test 
methods.  The  absence  of  approved 
section  304(h)  test  methods  is  not 
sufficient  reason  to  refrain  from  using 
available  methodologies,  since  it  does 
not  mean  that  there  are  not  well- 
established  analytical  procedures. 
Permitting  authorities  should  use  their 
judgment  in  determining  which  methods 
to  use.  In  requiring  toxicity  monitoring 
or  specifying  a  permit  toxicity  limitation, 
the  regulatory  authority  must  specify  in 
the  permit  the  analytical  methodology  to 
be  used  until  methods  are  established 
under  304(h).  EPA  has  successfully  used 
this  approach  for  a  number  of  years  for 
the  priority  pollutants  for  which  there 
are  not  yet  approved  test  methods. 


One  coramenter  stated  that  toxicity 
limits  could  subject  discharges  to 
changing  treatment  requirements  which 
may  include  technologies  different  from 
those  contemplated  by  an  applicable 
effluent  limitations  guideline.  The  CWA 
requires  compliance  with  two  principal 
requirements:  technology-based 
standards  and  water  quality  standards. 
EPA  and  the  States  will  use  biological 
techniques  and  available  data  on 
chemical  effects  to  evaluate  and  control 
toxicity  impacts  primarily  to  achieve 
wat^  quality  standards.  Therefore,  the 
use  of  toxicity  to  define  water  quality 
requirements  does  not  impose  any 
burdens  not  already  required  by  the 
CWA.  To  the  extent  toxicity  limitations 
are  technology-based,  the  permitting 
authority  must  consider  the  statutory 
factors  in  the  development  of  the 
limitations,  as  required  for  any  other 
technology-based  limitation. 

4.  EPA  action.  As  noted,  the  primary 
reason  for  proposing  to  delete  the 
regulation  was  the  absence  of  a  formal 
EPA  policy  for  the  use  of  toxicity  limits. 
EPA  issued  a  policy  which  develops  an 
integrated  strategy  for  use  of  biological 
and  chemical  discharge  control 
methods.  Issuance  of  the  policy  will  also 
replace  our  statement  in  the  proposed 
rule  discouraging  use  of  toxicity  limits. 
To  enable  EPA  to  implement  the  policy 
now  issued,  today's  final  rule  retains  the 
existing  regulation  authorizing  the  use  of 
toxicity  effluent  limitations. 

B.  Storm  Water  Runoff  Discharges  (40 
CFR  122.21  (CPR  §  122.53),  122.22  [CPR 
§  122.6J,  122.26  (CFR  §  122.57)) 

1.  Background.  The  appropriate  means 
of  regulating  the  discharge  of  storm 
water  into  the  waters  of  the  U.S.  has 
long  been  a  matter  of  concern  to  EPA.  In 
its  first  attempt  to  resolve  the  issue, 
EPA.  in  1973,  distinguished  among 
various  types  of  storm  water.  At  that 
time,  the  Agency  promulgated 
regulations  which  exempted  certain 
sources,  among  them  storm  water  runoff 
discharges  uncontaminated  by  industrial 
or  commercial  activity,  from  the 
requirement  to  obtain  an  NPDES  permit. 
EPA  maintained  that,  although  these 
discharges  fell  within  the  definition  of 
point  source,  they  were  ill-suited  for 
inclusion  in  the  NPDES  permit  program 
and  better  dealt  with  through  non-point 
source  controls.  It  was  reasoned  that 
pollutants  are  best  eliminated  from 
storm  sewers  by  "process  changes" 
which  prevent  pollutants  from  entering 
rainwater  runoff  rather  than  by  treating 
the  discharge  by  the  traditional  "end-of- 
pipe"  NPDES  permit  method.  In 
addition.  EPA  determined  that  to  issue 
permits  to  the  tremendous  number  of 
storm  water  sources  would  be 


adminstratively  unworkable  within  the 
framework  of  the  NPDES  permit 
program. 

Shortly  thereafter,  the  Natural 
Resources  Defense  Council  (.NRDC) 
challenged  EPA's  authority  to  exempt 
categories  of  point  sources  from  permit 
requirements  under  the  CWA  (NRDC. 
Inc.  v.  Train.  396  F.  Supp.  1393  (D.D.C. 
1975)).  The  U.S.  District  Couri  for  the 
District  of  Columbia  held  that  EPA  could 
not  lawfully  exempt  discharges  which  it 
identifies  as  point  sources  from 
regulation  under  the  NPDES  permit 
program.  Although  denying  EPA  the 
authority  to  exempt  point  sources  from 
permit  requirements,  the  Court  did 
recognize  the  Agency's  substantial 
discretion  to  define  what  activities 
constitute  point  and  non-point  sources. 
Furthermore,  in  response  to  EPA's 
administrative  burden  argument,  the 
Court  recognized  EPA's  discretion  to  use 
administrative  devices,  such  as  area 
permits,  to  manage  its  workload.  (Id.  at 
1401-2). 

On  appeal,  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  affirmed  the  lower 
court  decision.  [.\'RDC  v.  Costle.  568 
F.2d  1369  (D.C.  Cir.  1977)).  On  March  18. 
1976,  in  response  to  the  Court  decision 
in  NRDCv.  Train.  EPA  published  final 
storm  water  regulations  which  required 
NPDES  permits  for  all  storm  water 
discharges,  other  than  rural  runoff, 
which  the  Agency  contended  was  better 
considered  non-point  sources.  Changes 
to  these  regulations  were  reflected  in  the 
separate  storm  sewer  regulations 
published  on  June  7. 1979,  44  FR  (40  CFR 
122.79):  re-published  on  May  19. 1980  at 
40  CFR  122.57.  45  FR  332290. 

2.  Existing  rules.  Sectioift22.26  [CPR 
§  122.57]  describes  those  storm  water 
runoff  discharges  which  are  considered 
"point  source"  discharges  under  the 
CWA  and  thus  are  subject  to  NPDES 
permitting  requirements.  Two  types  of 
storm  water  discharges  are  identified. 
First,  a  "separate  storm  sewer"  is 
defined  as  a  conveyance  or  system  of 
conveyances  primarily  used  for 
collecting  and  conveying  storm  water 
runoff  w  hich  is  located  in  an  urbanized 
area  as  designated  by  the  Bureau  of  the 
Census  or  which  is  designated  by  the 
Director  on  a  case-by-case  basis  as  a 
"separate  storm  sewer"  for  any  of  the 
reasons  discussed  in  §  122.26(c).  A 
second  type  of  storm  water  discharge  is 
a  conveyance  which  discharges  storm 
water  runoff  contaminated  by  contact 
with  wastes,  raw  materials,  or  pollutant- 
contaminated  soil  from  areas  used  for 
industrial  or  commercial  activities.  Such 
conveyances  are  not  considered 
"separate  storm  sewers,"  but  are 
nonetheless  considered  point  sources 
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which  must  obtain  NPDES  permits.  A 
conveyance  or  system  of  conveyances 
operated  primarily  for  the  purpose  of 
collecting  and  conveying  storm  water 
runoff  which  does  not  fit  within  either  of 
the  above  described  categories  is  not 
considered  a  point  source  and  need  not 
obtain  an  .N'PDES  permit. 

Dischargers  .of  storm  water  that  are 
defined  as  point  sources  are  required  to 
apply  for  a  permit  and  to  submit  the 
same  information  required  of  all  existing 
industrial  and  commercial  sources,  such 
as  discharge  location  and  flow 
quantities.  Analytical  requirements  are 
also  set  forth  in  the  application. 
Applicants  must  submit  information 
about  the  presence  of  pollutants  in  the 
discharge  and.  in  some  cases, 
quantitative  ddta  are  required.  (See 
discussion  uf  application  and  testing 
requirements  in  Toxics  Control  Strategy 
section  of  the  preamble.) 

3.  Proposed  changes.  Despite  EPA's 
efforts  to  formuldte  an  environmentally 
sound  and  administratively  workable 
approach  for  the  permitting  of  point 
source  storm  water  runoff  discharges,  a 
number  of  litigants  challenged  the 
Sturm  water  provisions  of  the  May  19, 
1980  regulations.  Industry 
representatives  argued  that  EPA  had  not 
gone  far  enough  in  excluding  storm 
water  dischargers  from  the  NPDES 
prog.ram.  They  asserted  that  must  storm 
water  discharges  pose  no  significant 
environmental  danger  and  therefore 
should  not  be  considered  point  sources 
subject  to  permitting  requirements.  The 
Agency's  use  of  the  term 
"contaminated"  to  decide  which  storm 
water  discharges  are  not  "separate 
storm  sewers"  was  also  challenged  as 
being  overbroad  and  ambiguous.  Finally, 
industry  claimed  that  the  permit 
application  testing  requirements  for 
those  storm  water  discharges  classified 
as  point  sources  were  inappropriate  and 
unduly  burdensome. 

Citing  EPA"s  limited  resources  and  the 
magnitude  of  its  permit  issuance  tasks, 
industry  questioned  the  value  of  EPA  s 
accumulation  of  storm  water  runoff  data 
via  the  application  form.  It  is  widely 
recognized  that  permitting  of  storm 
water  runoff  discharges  not  associated 
with  industrial/commercial  facilities  is  a 
low  priority  in  EPA  permit  issuance  and 
enforcement  actions.  The  extremely 
large  number  of  storm  water  runoff 
discharges  potentially  encompassed  by 
the  existing  regulations  represents  an 
enormous  permit  writing  burden.  Even 
with  the  use  of  resource  saving  devices 
such  as  general  permits,  just  developing 
the  basis  for  permit  terms  and 
conditions  for  such  a  disparate  group  of 
sources  is  an  enormous  task.  Industry 


claimed  that  EPA  and  the  States  would 
never  get  to  this  task  in  most  cases, 
thereby  making  pointless  industry's 
cvDstly  gathering  and  submission  of 
application  data.  In  light  of  the  vast 
disparity  among  different  types  of  storm 
water  runoff  discharges  with  respect  to 
size,  flow  amounts,  the  seriousness  of 
the  pollutant  loadings,  and  the  economic 
feasibility  of  control  measures,  industry 
urged  the  Agency  to  adopt  a  new 
approach  to  the  control  of  storm  water. 

Based  upon  the  settlement  agreement 
resulting  from  almost  two  years  of 
negotiations,  EPA  proposed  a  new 
approach  to  the  permitting  of  storm 
water  discharges.  (See  47  FR  52073.)  In 
the  November  18, 1982  proposal,  LPA 
attempted  to  balance  the  environmental 
concerns  associated  with  storm  water 
discharges,  the  practical  limitations  of 
the  NPDES  permit  as  a  tool  for 
regulating  storm  runoff,  and  the  realities 
of  limited  government  resources. 
Elsewhere  in  the  November  18  Federal 
Register  notice,  EPA  proposed  the 
suspension  of  certain  existing 
application  and  testing  requirements  for 
storm  water  discharges  pending 
completion  of  final  rulemaking.  The 
Agency  took  this  step  in  recognition  that 
its  final  action  might  make  this 
potentially  large  and  costly  data  base 
unnecessary. 

a.  Definitions.  A  central  element  of 
the  proposal  was  the  definition  of  those 
storm  water  runoff  discharges  which 
were  point  sources  and  thereby  required 
to  obtain  NPDES  permits.  EPA 
attempted  to  distinguish  between  storm- 
related  discharges  that  were  best  suited 
to  control  by  permits  as  point  sources 
and  those  that  were  not.  In  making  this 
determination,  EPA  relied  upon  its 
authority  under  the  CWA  to  define  what 
are  point  sources  and  what  are  nonpoint 
sources  [\'RDC.  Inc.  v.  CostJe,  568  F.2d. 
1369  (D.C.  Cir.  1977),  on  appeal  from 
.XRDC.  Inc.  V.  Train.  396  FSupp.  1393 
(D. DC.  1975)). 

In  the  proposal,  the  term  "separate 
storm  sewer"  was  eliminated  and 
replaced  with  the  term  "storm  water 
discharge."  A  storm  water  discharge 
was  defined  as  a  con\eyance  or  system 
of  conveyances  primarily  used  for 
collecting  and  conveying  storm  water 
runoff  that  is  either: 

(1)  Contaminated  by  contact  with 
process  wastes,  raw  materials,  toxic 
pollutants,  hazardous  pollutants  listed  in 
Table  V  of  Appendix  D  to  Part  122.  or  oil 
and  grease;  or 

(2)  Designated  as  a  storm  water 
discharge  by  the  Director. 

A  conveyance  or  system  of 
conveyances  operated  primarily  for  the 
purposes  of  collecting  and  conveying 


storm  water  runoff  that  did  not 
constitute  a  "storm  water  discharge  " 
under  this  definition  would  not  be 
considered  a  point  source.  This  new 
definition  was  based  on  the  • 

determination  that  the  excluded 
discharges  were  generally  de  mmiims 
sources  of  pollution  that  Congress  did 
not  intend  the  Agency  to  regulate  as 
point  sources  through  the  NPDES  permit 
program. 

Combined  sewer  discharges  were  not 
affected  by  the  November  18  proposal. 

b.  Application  requirements.  The 
November  18  proposal  also  reduced  the 
NPDES  permit  apphcation  requirements 
as  they  applied  to  point  source  storm 
water  runoff  discharges.  Although  under 
the  proposal  NPDES  permits  were 
required  for  "contaminated"  storm 
water  discharges,  most  such  discharges 
were  expected  to  pose  far  less 
environmental  concern  than  typical 
industrial  discharges  for  which  the 
application  requirements  were  designed. 
The  belief  was  expressed  in  the 
proposal  preamble  that  extensive  testing 
and  reportmg  would  not  be  needed  in 
order  to  issue  adequate  storm  water 
permits. 

The  amount  of  information  an 
individual  applicant  would  be  required 
to  submit  depended  upon  the  particular 
category  of  storm  water  discharge 
involved.  EPA  divided  those  storm 
water  discharges  defined  as  point 
sources  into  two  broad  groups  based 
upon  their  assumed  potential  for 
significant  pollution  problems.  T^e  first 
group  were  those  which  were  likely  to 
pose  the  relatively  more  significant 
pollution  problems.  Therefore,  the 
proposed  regulation  subjected  them  to 
more  extensive  application  and  testing 
requirements.  This  first  group  consisted 
of  three  categories  of  storm  water 
discharges: 

(1)  Those  subject  to  specific  effluent 
limitations  guidelines  or  toxic  pollutant 
effluent  standards; 

(2)  Those  designated  as  significant 
contributors  of  pollution  by  the  Director 
under  §  122.26(c);  or 

(3)  Those  located  at  industrial 
facilities  in  areas  immediately  adjacent 
to  the  industrial  plant  or  in  plant 
associated  areas,  if  there  was  a 
potential  for  a  significant  discharge  of 
runoff  contaminated  by  contact  with 
process  wastes,  raw  materials,  toxic 
pollutants  or  hazardous  substances. 

The  third  category  covered 
conveyances  which  discharged  rain 
runoff  that  had  the  potential  for 
becoming  contaminated  by  contact  with 
raw  materials,  intermediate  or  finished 
products,  wastes,  or  substances  used  m 
production  or  treatment  operations.  The 
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term  "plant  associated  areas"  included 
areas  such  as  industrial  plant  yards, 
immediate  access  roads,  drainage 
ponds,  refuse  piles,  storage  piles  or 
areas,  and  material  or  product  loading 
and  unloading  areas.  The  term  excluded 
commercial  areas  located  on  plant  lands 
separate  from  the  plant's  industrial 
activities,  such  as  office  buildings  and 
accompanying  parking  lots,  since 
contamination  from  process  operations 
was  not  expected  to  occur  there. 

These  Group  I  discharges  would  be 
required  to  sui)mi',  .\PDES  applications 
Ihat  complied  with  all  the  requirements 
of  §  122.21  |CPR  §  122.5J|,  and  EPA 
permit  application  Forms  1  and  2c,  with 
one  exception.  Croup  I  applicants  would 
generally  not  be  required  to  submit 
q:iantit(!!ive  sampling  and  analysis  data. 
They  were  only  required  to  indicate  (in 
Items  V-B  and  V-C  of  EPA  application 
Form  2c)  whether  they  believed  any  of 
the  listed  pollut.mls  were  present  or 
dbsent  and  briefly  describe  why.  Group 
I  appliciints  would  not  be  required  under 
the  proposal  to  test  for  pollutants  they 
believed  to  be  present.  However,  they 
were  still  required  to  test  for  seven 
listed  conventional  and 
nonconventional  pollutants 
(§  122.21(g)(7)(i)|A)— Item  V-A  of  Form 
2( ).  It  was  felt  that  this  less  expensive 
conventional  pollutant  testing  would 
serve  to  alert  the  permit  writers  to 
possible  significant  pollution  problems 
where  they  could  request  further  testing 
for  toxic  and  non-conventional 
pollutants.  This  approach  was 
considered  more  economically  and 
environmentally  practicable  than 
requiring  Group  I  dischargers  to  test  for 
the  full  range  of  conventional  and  non- 
conventional/toxic  pollutants. 

Group  II  consisted  of  all  point  source 
storm  water  discharges  required  to  be 
permitted  under  §  122.26  that  were  not 
included  in  Group  I.  While  these  sources 
might  be  "contaminated",  EPA  asserted 
that  since  they  were  removed  from 
pollutant  generating  commercial  or 
industrial  facilities,  they  would, 
logically,  present  less  significant 
pollution  problems  than  those  in  Group 
1.  The  reduced  likelihood  of  the  presence 
of  significant  amounts  of  pollutants 
justified  even  fewer  application 
requirements.  The  proposed  rules 
required  only  basic  information 
necessary  to  identify  the  type,  number 
and  location  of  Group  11  storm 
discharges.  The  proposal  eliminated  all 
testmg  for  and  identification  of 
pollutants  for  Group  II. 

In  recognition  of  the  intermittent  and 
seasonal  nature  of  storm  water 
discharges,  EPA  further  proposed  that 
both  Group  1  and  Group  11  be  allowed  to 


estimate  the  average  flow  of  their 
discharge.  This  estimate  was  to  be 
based  upon  actual  prior  experience  and 
the  applicant  would  have  to  indicate  the 
rainfall  event  upon  which  the  estimate 
was  based. 

An  additional  simplification  was 
proposed  concerning  the  signatory 
requirements  for  Group  II.  Sections 
122.22  (a)  and  (b)  (CPR  §  122.6  [a]  and 
(b]|  specify  who  is  required  to  sign 
permit  applications.  EPA  proposed  to 
amend  §1 22.22(b)  to  allow  permit 
applications  for  Group  II  storm  water 
dischargers  to  be  signed  by  a  duly 
authorized  representative  of  the  person 
or  position  identified  in  §  122.22(a)  as 
responsible  for  signing  applications. 
EPA  decided  this  was  appropriate  since 
Group  II  storm  discharges  are  much  less 
complex  than  m.ost  point  source 
discharges. 

To  allow  sufficient  time  for  both  EPA 
and  permitees  to  Implement  procedures 
reflecting  the  final  promulgation  of 
regulations  covering  storm  water 
discharges,  EPA  proposed  that  existing 
unpermitted  point  source  storm  water 
dischargees  be  given  six  months  from 
the  date  new  final  storm  water 
regulations  were  issued  to  submit 
applications.  For  a  discharger 
designated  by  the  Director  as  a  "storm 
water  discharge"  under  §  122.26(c).  the 
application  would  not  be  due  until  six 
months  from  the  date  of  notification  of 
its  designation. 

Finally,  EPA  proposed  to  revise 
§  122.26(a)  to  clarify  that  one  permit 
could  be  issued  covering  all  storm  water 
discharges  that  are  part  of  a  storm  water 
discharge  system.  In  this  case,  each 
owner  or  operator  of  a  discharge  would 
be  identified  in  an  application  form 
submitted  by  the  owner  or  operator  of 
the  portion  of  the  system  discharging 
directly  into  the  waters  of  the  U.S.  Any 
permit  written  to  cover  more  than  one 
owner  or  operator  would  have  been 
required  to  identify  the  limitations 
applicable  to  each  discharge  and  could 
not,  without  the  source's  consent,  have 
imposed  limitations  on  a  source  for 
discharges  from  another  source. 

On  June  23,  1982.  in  conjunction  with 
the  settlement  agreement  on  the  storm 
water  issues.  EPA  issued  a  non- 
enforcement  letter.  The  letter  indicated 
that  while  the  proposal  was  pending,  it 
was  EPA's  policy  not  to  take 
enforcement  action  against  storm  water 
discharges  other  than  those  covered  by 
an  existing  NPDES  permit,  subject  to 
effluent  limitations  guidelines  or  toxic 
pollutant  standards,  or  designated  as  a 
significant  contributor  of  pollution.  The 
"non-enforcement"  policy  also  did  not 
apply  to  existing  enforcement  actions. 


To  be  covered  by  the  policy,  storm 
water  dischargers  must  submit  new  or 
amended  applications,  within  six 
months  after  promulgation  of  new,  final 
amended  storm  water  regulations  or 
within  six  months  of  designation  as  a 
storm  water  discharger  under 
§  122.26(c). 

4.  Comments  and  responses.  Its 
protracted  gestation  and  thoughtful 
preparation  notwithstanding,  the  storm 
water  proposal  generated  more 
comment  and  controversy  than  almost 
any  other  section  of  the  November  18 
notice.  Generally,  trade  associations 
and  industries  ag.'-eed  with  the  proposed 
changes  or  stated  they  did  not  go  far 
enough,  while  States  and  environmental 
groups  opposed  the  proposal.  Despite 
the  numerous  comments,  there  are  only 
two  major  issues — which  storm  water 
discharges  are  point  sources;  and,  what 
are  the  appropriate  application  and 
testing  requirements  for  those  that  are. 

a.  Definitions.  The  most  hotly 
contested  portion  of  the  proposed 
rulemaking  is  the  same  fundamental 
issue  that  has  been  disputed  for  over  a 
decade.  That  is.  what,  if  any,  storm 
water  discharges  should  be  defined  as 
point  sources  and  thereby  be  subject  to 
NPDES  permit  requirements.  The 
Agency's  proposal  to  classify  as  point 
sources  those  storm  water  discharges 
that  are  contaminated  by  contact  with 
certain  wastes,  materials  or  pollutants 
received  some  support.  However,  it  was 
also  criticized  on  legal,  technical, 
practical,  and  administrative  grounds. 
Finally,  a  number  of  commenters  stated 
that  the  proposal  was  flawed  because  it 
lacked  sufficient  clarity  and  specificity, 

Those  commenters  supporting  the 
proposal  saw  it  as  a  common  sense 
approach  which  appropriately  focussed 
NPDES  storm  water  permitting  activities 
on  discharges  of  concern.  Several 
claimed  that  Congress  did  not  intend  the 
CWA  to  require  regulation  through 
NPDES  permits  of  de  minimis  sources  of 
pollutants  and  that  the  "contamination  " 
screening  criteria  was  a  step  in  the  right 
direction. 

Comments  criticizing  the  Agency's 
proposal  as  not  going  far  enough 
emphasized  several  points.  A  number  of 
commenters  felt  the  proposal  was  still 
too  all-encompassing  and  would  classify 
as  point  sources  some  discharges,  such 
as  parking  lots,  which  should  not,  and 
could  not  effectively,  be  controlled 
through  the  permit  process.  These 
comments  were  linked  to  concerns 
about  EPA  and  States'  ability  to  process 
thousands  of  applications  from  what 
were  characterized  as  very  minor 
discharges.  Questions  were  also  raised 
as  to  whether  EPA  had  any  practical 
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treatment  processes  in  mind  for  these 
discharges.  On  the  other  hand,  one 
commenter  stated  the  proposal  was  too 
narrow  in  limiting  "contamination"  to  a 
select  list  of  pollutants  and  materials. 

The  use  of  the  term  "contamination" 
was  criticized  as  being  vague  and 
ambiguous.  Several  commenters 
requested  clarification  in  the  form  of  a 
definition.  They  asked  that  specific 
threshold  levels  of  pollutants;  which 
would  constitute  contamination,  and 
thereby  trigger  the  permit  requirement; 
be  added  to  the  regulation.  Others 
questioned  whether  any  acceptable, 
generic  criteria  could  be  established, 
and  suggested  that  only  case-by-case 
determinations  on  whether  a  discharge 
was  a  point  source  were  appropriate. 

These  administrative  and  technical 
comments  were  bolstered  on  both  sides 
by  legal  arguments.  Those  supporting  a 
narrow  use  of  the  permit  program  for 
controlling  storm  water  discharges  ^ 
contended  that  "pollutants"  associated 
with  storm  water  discharges  were  often 
naturally  occurring  and  pandemic  and 
that  the  CWA  permit  program  was  not 
intended  to  deal  with  this  type  of 
pollution  problem  but  rather  with 
pollutants  relating  to  manufacturing  and 
industrial  processing.  They  asserted  that 
Congress  had  specifically  created  non- 
point  sourcl  provisions  in  the  CWA  to 
address  thalow  pollutant  levels  and 
widespread  occurrences  often 
associated  with  runoff  from  rainstorms. 
In  opposition  to  this  approach,  other 
commenters  claimed  the  CWA  requires 
storm  water  runoff  to  be  regulated 
through  the  permit  process  regardless  of 
the  level  of  pollutants  present  in  such 
discharges.  This  assertion 
notwithstanding,  these  same 
commenters  questioned  whether  the 
Agency  had  a  legally  sufficient  and 
technically  supported  basis  for  the 
distinction  contained  in  the  proposal. 

The  Agency  recognizes  that 
commenters  have  raised  a  number  of 
legitimate  issues  with  its  proposal. 
However,  although  some  uncertainty 
may  exist  about  which  specific 
discharges  are  properly  classified  as 
point  sources,  certain  fundamental 
precepts  are  clear.  Among  these  is  that 
the  best  approach  to  deal  with  storm 
water  related  pollution  problems,  and 
the  approach  most  consistent  with  the 
CWA,  clearly  falls  between  the  extreme 
positions  of  not  regulating  any  storm 
water  discnarges  through  the  permit 
process,  or  of  using  NPDES  permits  to 
control  all  storm  water  which  may 
potentially  contain  any  pollutants.  The 
Agency  approach,  set  forth  in  the 
proposal,  was  a  well-reasoned  attempt 
at  striking  a  balance.  Under  the  CWA, 


Congress  recognized  that  there  are 
separate  problems  related  to  point  and 
non-point  sources  of  water  pollution  and 
different  means  to  address  them. 
Different  sections  of  the  Act  deal  with 
these  distinct  sources.  Runoff  from  rain 
storms  is  best  controlled  as  a  point 
source  in  certain  cases  and  as  a  non- 
point  source  in  others.  The  Agency  has 
the  authority  and  the  discretion  to 
determine  how  this  division  should  be 
made.  In  the  preamble  to  the  proposal, 
EPA  cited  the  decision  in  NRDC.  Inc.  v. 
Train.  568  F.2d  1369  (DC.  Cir.  1977)  in 
support  of  this  authority.  In  their 
comments  on  the  storm  water  proposal. 
NRDC  alleged  that  EPA  had  improperly 
cited  that  case.  NRDC  is  correct  that  in 
MRDC.  Inc.  V.  Train  the  Court  held  that 
where  the  Agency  defines  a  discharge 
as  a  "point  source"  it  has  no  authority  to 
exclude  that  source  from  the  NPDES 
permit  requirement.  However,  the  Court 
in  NRDC.  Inc.  v.  Train  additionally 
recognized  that  EPA  has  discretion  to 
identify  which  sources  are  appropriately 
classified  as  point  sources  and  which  as 
non-point  sources.  This  interpretation  is 
upheld  in  subsequent  cases,  a  number  of 
which  cite  a  statement  by  Senator 
Muskie  in  the  1971  debate  on  the 
FWPCA.  "[G]uidance  with  respect  to  the 
identification  of  'point  sources'  and 
'non-point  sources'  .  .  .  will  be  provided 
in  regulations  and  guidance  by  the 
Administrator."  (117  Cong,  Record  38, 
816  [1971])  Without  the  flexibility 
provided  by  this  discretion,  EPA  would 
be  hindered  in  its  efforts  to  establish  the 
most  effective  controls  for  various  types 
of  rain  runoff. 

Although  EPA  maintains  that  it  has 
statutory  authority  to  delineate  between 
point  and  non-point  sources,  it  does 
agree  that  to  some  extent  both  the 
existing  regulation  and  the  proposal 
were  unclear.  Further.  EPA  agrees  that 
the  proposal  may  ha\e  classified  as  non- 
point  sources  certain  discharges  which 
are  best  controlled  under  the  NPDES 
permit  program  as  point  sources.  The 
final  regulation  clarifies  the  point 
source/non-point  source  delineation  as 
it  applies  to  slorm  water  runoff.  Since 
EPA  is  persuaded  by  commenters  that 
the  proposal  went  too  far  in  narrowing 
coverage  cf  storm  water  under  the 
NPDES  permit  program,  the  final  rule 
maintains  approximately  the  same 
coverage  as  the  existing  regulation. 

The  final  rule  classifies  as  a  point 
source  any  storm  water  discharge  which 
is  located  in  an  urbanized  area, 
discharges  from  land  or  facilities  used 
for  industrial  or  commercial  activities, 
or  is  designated  by  the  Director  as  a 
point  source  The  data  analyzed  by  the 
Agency  to  date  do  not  support  the 


proposed  broad  exclusion  of  storm 
water  discharges  from  coverage  as  point 
sources.  The  final  rule,  therefore,  retain* 
comprehensive  coverage  of  storm  water 
discharges  through  the  NPDES  permit 
program.  While  EPA  recognizes  that  in 
many  cases  these  discharges  may  be 
better  controlled  as  non-point  sources, 
as  several  commenters  pointed  out,  EPA 
may  not  exclude  discharges  without 
some  basis.  In  fact,  information 
currently  available  to  the  Agency,  such 
as  data  recently  available  from  EPA's 
Nationwide  Urban  Runoff  Program 
(NURP)  study,  support  the  broad 
coverage  of  storm  water  discharges. 

That  study  indicated'there  are  both 
existing  and  potential  pollutant 
problems  with  urban  storm  water  runoff. 
NURP  found  significant  instances  of 
high  levels  of  heavy  metals  (especially 
copper,  lead  and  zinc)  in  urban  runoff. 
Freshwater  water  quality  standards 
(chronic)  were  exceeded  for  lead  (94%  of 
all  samples),  copper  (82%).  zinc  (77%) 
and  cadmium  (48%).  Nationwide,  BOD 
loadings  from  runoff  were  estimated  as 
comparable  to  that  from  secondary 
POT%\s,  while  TSS  loadings  were 
estimated  to  be  a  factor  of  10  higher 
than  loadings  from  POTWs.  Fecal 
coliform  levels  also  indicated  significant 
impacts  from  urban  storm  runoff, 
especially  from  runoff  into  lakes  and 
shellfish  harvesting  areas.  NURP 
considered  a  number  of  simple 
technologies  which  may  significantly 
reduce  levels  of  pollutants,  although  no 
economic  analyses  have  been  done. 

Today's  final  regulation  retains  the 
classification  of  rural  runoff  as  non- 
point  sources.  The  Agency  is  convinced 
that  most  rural  runoff  cannot  be 
effectively  regulated  by  NPDES  permits. 
In  those  cases  where  it  can  be,  the 
regulations  specifically  classify  the 
discharges  as  point  sources  (such  as 
animal  feedlots)  or  the  Director  has  the 
authority  to  individually  designate  a 
discharge  as  a  storm  water  point  source. 
This  is  also  consistent  with 
Congressional  intent  that  agricultural 
runoff  be  uniformly  regulated  through 
non-point  source  controls.  This  is 
indicated  by  the  1977  Clean  Water  Act 
amendments  which  exempted  irrigation 
return  fiows  from  the  point  source 
definition.  Congress'  intent  was  to  treat 
return  fiows  similar  to  natural 
agricultural  runoff,  which  was  then 
already  exempted  by  the  Agency  from 
point  source  control: 

*    ■    '  return  flows  from  irrigated 
agriculture  are  indistinguishable  from  any 
other  agricultural  runoff,  which  may  or  may 
not  involve  a  similar  discrete  point  of  entry 
into  a  watercourse  All  such  sources 
regardless  of  the  manner  m  which  the  flow 


I 
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was  applied  to  the  agricultural  lar»ds.  and 
regardless  of  the  discrete  nature  of  entry 
point,  are  more  appropriately  treated  under 
the  requirements  of  section  206  '   '    * 

Senate  Report.  4  Legis.  Hist.  Vol.  4.  668 
(1977).  See  also  Senate  Debate  of 
Conference  report,  4  Legis.  Hist.  52T-S.) 
Consistent  with  this  intent,  EPA  has 
excluded  rural  runoff  that  is  not 
discharged  from  industrial  or 
commercial  lands  or  facilities. 

EFA  will  continue  to  review  existing 
info-Tiiation,  including  NURP  data  and 
any  other  available  studies  to  determine 
appropriate  control  measures  for  storm 
water  discharges.  If  these  data  indicate 
that  further  exclusions  may  be 
appropriate,  EPA  will  propose  such 
exclusions  in  the  future. 

Some  improvement  of  clarity  has  been 
achieved  by  the  repalcement  of  the  old 
terms,  "separate  storm  sewer"  (existing 
regulation)  and  "storm  water 
discharges  ■  (proposal)  with  the  more 
descriptive  "storm  water  point  sources '. 
The  existing  regulation  defined  three 
different  types  of  storm  water 
d'scharges.  two  of  which  were  point 
sources.  The  final  regulation  has  only 
two  categories — storm  water  point 
sources,  which  are  subject  to  permit 
requirements  as  point  sources,  and  other 
storm  water  discharges,  which  are  not 
classified  as  point  sources  unless 
designated.  EPA  also  agrees  with  the 
ccmmenters  who  challenged  as  vague 
the  use  of  the  terms  "contact," 
"contaminate."  and  "significant"  in  the 
proposed  definitions  of  storm  water 
point  sources  and  Group  I  storm  water 
discharges  (proposed  §  122.57(b)  (1)  and 
(2)).  Some  of  these  commenters  wanted 
EPA  to  8et  numerical  limits  to  define  the 
point  at  which  storm  water  became 
"contaminated;"  however,  the  Agency 
lacks  sufficient  data  to  do  this.  To 
alleviate  confusion,  the  final  rule  does 
not  use  these  tenns.  but  rather  defines 
storm  water  point  sources  based  solely 
on  obiective  measures  (i.e^  by 
geographic  criteria,  rather  than  by  the 
internal  nature  of  the  storm  water). 

On  a  related  matter,  other 
commenters  requested  that  storm  water 
dischaiges  caused  by  diversion  around 
an  industrial  facility,  those 
contaminated  by  oil  and  grease, 
discharges  from  parking  lots,  and  storm 
water  discharges  at  natural  gas 
compressor  stations  be  classified  as 
non-point  sources.  Although  diversions 
from  undistrubed  areas  around  an 
industrial  or  commercial  activity  would 
not  be  considered  industrial  or 
commercial  facility  runoff  for  purposes 
of  the  storm  water  point  source 
definition,  nonetheless,  they  will  be 
considered  point  sources  if  they  are 
located  in  urbanized  areas  or  designated 


a  significant  runoff  source.  With  regard 
to  discharges  contaminated  only  by  oil 
and  grease.  EPA  has  generally  dropped 
the  concept  of  contamination,  so  this 
point  is  now  moot.  No  data  or 
information  were  submitted  to  support 
the  claims  that  parking  lot  runoff  is  not  a 
pollution  problem  and  therefore  should 
be  excluded  from  permit  coverage.  In 
fact,  data  from  NURP  indicate  that 
discharges  from  parking  lots  may  indeed 
present  a  problem  and,  therefore.  EPA  is 
maintaining  coverage  of  such  discharges 
as  point  sources.  Similarly,  no  sufficient 
data  were  submitted  to  ehminate 
specific  industrial  categories  from  the 
point  source  definition.  Therefore,  EPA 
cannot  exclude  natural  gas  facilities  that 
would  otherwise  fall  within  the 
definition  of  point  sources. 

Another  commenter  wished  to 
exclude  discharges  that  may  be  covered 
under  the  provisions  of  40  CFR  Part  112 
(Spill  Prevention  Control  and 
Countermeasure  plans — SPCC).  EPA 
disagrees.  The  provisions  of  Part  112  are 
meant  to  generally  minimize  the  amount 
of  pollutants  that  may  need  to  be 
disposed  of,  by  providing  management 
practices  to  minimize  spills.  They  do  not 
replace  the  specific  NPDES 
requirements  necessary  to  control 
pollutant  discharge  levels  when  the 
resulting  drainage  is  discharged  into 
navigable  waters. 

Several  commenters  suggested  the  use 
of  general  permits  to  cover  classes  of 
storm  water  discharges,  such  as  those 
discussed  above.  EPA  agrees  that  this  is 
an  idea  worthy  of  consideration  and 
suggests  that  dischargers  raise  the 
concept  with  their  permitting  authority. 

One  comrnenter  wanted  more 
specification  of  the  process  by  which 
storm  wafer  would  be  designated  as  a 
point  source  by  the  Director  under 
§  122.26(c).  This  is  a  case-by-case 
decision  which  is  highly  site-specific 
and  will  be  made  by  the  Director  on  the 
basis  of  all  information  available, 
including  application  data.  Of  course, 
where  the  Director  finds  existing  data 
are  inadequate  to  make  such  a 
designation,  he  may  request  additional 
data  from  the  owner  or  operator, 
including  analytical  testing,  or  may 
initiate  data  gathering  on  his  own. 

EP.^  recognizes  that  maintaining  the 
broad  coverage  of  the  existing 
regulations  will  result  in  some  burden 
for  dischargers  and  the  Agency.  Lack  of 
Agency  resources  and  higher  permitting 
priorities  will  mean  that  in  many  cases 
discharges  which  are  classified  as  storm 
water  point  sources  will  not  receive 
permits  in  the  near  future  and  will 
contribute  to  the  backlog  of  minor 
permits.  Nonetheless,  this  classification 
scheme  will  best  allow  the  Agency  to 


identify  and  target  those  storm  water 
discharges  which  are  amenable  to 
NPDES  permit  control. 

b.  Application  requirements. 
Comments  on  the  proposed  changes  in 
the  application  and  testing  requirements 
for  storm  water  point  sources  ranged 
from  strong  support  to  strong  opposition. 
The  two-tiered  application  approach 
was  commended  by  many  commenters 
as  a  practical  recognition  of  the  lesser 
likelihood  of  serious  amounts  of 
pollutants  being  present  in  Group  II 
discharges.  Generally,  industry  claimed 
it  made  little  sense  to  require  the  same 
information  for  thousands  of  minor, 
intermittent  stomi  water  point  sources 
as  is  required  for  process  wastestreams. 
Thus,  supporters  stated  the  proposed 
changes  would  be  substantial 
improvements  by  eliminating 
unnecessary  analytical  data  and 
paperwork  requirements,  particularly 
the  toxic  testing  requirements.  Industry 
commenters  asserted  there  was  a 
limited  likelihood  that  toxic  pollutants 
would  be  present  at  levels  of  concern. 
These  commenters  pointed  to  the  high 
costs  and  difficulty  of  obtaining  samples 
thcit  proved  to  have  little  value. 
Additionally,  many  commenters  claimed 
that  even  though  some  rain  discharges 
might  be  point  sources,  they  were 
environmentally  insignificant  and, 
accordingly,  less  application  data  were 
needed.  Supporters  of  the  proposal  also 
indicated  that  it  was  preferable  to 
supplement  data  through  requests  to 
sources  for  additional  information  than 
to  require  thousands  of  sources  to 
submit  extensive  data  that  would  not  be 
used. 

Opponents  of  the  proposal  claimed 
the  reduction  in  application  testing 
requirements  for  rain  runoff  discharges 
deprived  the  permit  writer  of  the 
information  necessary  to  make  a 
rational  determinahon  on  appropriate 
permit  terms  and  conditions.  Several 
commenters  questioned  the  logic  of 
eliminating  the  requirement  to  monitor 
for  toxics,  especially  since  the  proposed 
Group  I  classification  on  its  face 
indicated  there  was  a  potential  for 
discharge  of  toxic  materials.  EPA's 
claim  that  Group  I  testing  data  for 
conventional  pollutants,  such  as  BOD 
and  TSS.  would  alert  the  permit  writer 
to  possible  significant  pollution 
problems  was  characterized  as  an 
"ignorance  is  bliss"  policy.  Commenters 
challenged  the  Agency  position  on  the 
basis  that  these  pollutants  fail  to 
identify  potential  long  term  toxicity 
problems.  A  number  of  commenters  also 
criticized  the  use  of  the  phrase 
"potential  for  significant  discharge"  in 
the  criteria  identifying  Group  I  as  unduly 
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vague.  The  minimal  requirements  for 
Group  II  were  opposed  as  inadequate 
even  to  carry  out  the  Agency's  professed 
purpose  of  being  able  to  confirm  that 
these  discharges  should  not  be  classified 
as  Group  I.  Commenters  claimed  that 
with  no  quantified  discharge  data 
required  it  would  not  be  possible  to 
assess  environmental  impacts. 

Finally,  a  commenter  challenged  the 
adequacy  of  the  record  to  support  the 
Agency's  classification  scheme  and 
proposed  reductions  in  testing. 

Based  upon  the  extensive  comments, 
EPA  has  reexamined  the  storm  water 
point  source  application  requirements. 
The  Agency  is  persuaded  that  in  some 
respects  the  proposal  went  too  far  in 
eliminating  application  requirements. 
The  final  rule  retains  a  two-tiered 
application  approach,  although  both  the 
distinguishing  factors  and  the 
application  requirements  are  modified. 
Group  I  storm  water  point  sources  are 
any  sources  subject  to  effiuent 
limitations  guidelines  or  toxic  pollutant 
effiuent  standards,  designated  by  the 
Administrator  under  §  122.26(c),  or 
located  at  an  industrial  plant  or  in  plant 
associated  areas.  These  areas  include 
any  lands  immediately  adjacent  to  an 
industrial  plant  and  such  areas  as 
industrial  plant  yards,  immediate  access 
roads,  drainage  ponds,  refuse  piles, 
storage  piles  or  areas,  and  material  or 
product  loading  and  unloading  areas. 
Any  storm  water  point  source  discharge 
from  these  areas  is  considered  Group  I, 
irrespective  of  pollutants  in  the 
discharge.  The  final  rule  does  not  adopt 
the  distinction  based  upon  pollutants 
that  EPA  proposed.  Generally,  because 
of  the  greater  presence  and  prevalence 
of  industrial  material  and  wastes  in 
these  areas,  these  discharges  are  more 
likely  tb  contain  higher  levels  of 
pollutants  than  other  storm  water  point 
source!).  For  example,  storm  water 
discharges  covered  by  effiuent 
guideli  les  are  included  in  Group  I  since 
the  promulgation  of  the  guideline 
represents  the  Agency's  determination 
that  thi'tre  may  be  pollutant  problems. 
Areas  separate  from  the  plant's 
industrial  activities  are  excluded  from 
Group  1.  Thus,  commercial  areas,  such 
as  office  buildings  and  their 
accompanying  parking  lots,  are 
excluded  from  Group  I  because  they  are 
separate  from  the  industrial  plant.  All 
Group  I  storm  water  point  sources  will 
be  required  to  comply  with  the  same 
application  requirements  as  other 
industrial  point  sources  (as  outlined  in 
§  122.21  (f)  and  (g))  (CPR  §§  122.4(d)  and 
122.53(d)l  and  must  submit  both 
Application  Forms  1  and  2c. 


All  other  storm  water  point  sources 
will  be  considered  Group  II  dischargers. 
Under  new  5  122.21(g)(10),  these 
dischargers  are  exempted  from  the 
requirement  to  submit  Form  2c  and  need 
not  submit  the  topographic  map  required 
by  Form  1  (§  122.21(f)(7)  (CPR 
§  122.7(d)(7))).  However,  to  provide 
permit  writers  with  information  on  the 
discharge.  Group  II  storm  water 
dischargers  must  provide  a  brief 
narrative  description  of  the  discharge 
that  identifies  the  nature  of  the 
discharge;  the  drainage  area,  including 
the  size  and  nature  of  that  area;  the 
receiving  waters;  and  any  treatment 
applied  to  the  discharge.  This 
information  is  easy  to  obtain  and  should 
be  adequate  for  permit  writers  to 
determine  whether  a  source  should  be 
designated  as  a  Group  I  storm  water 
point  source. 

The  Agency  had  decided  to  adopt  the 
two-tiered  application  approach  for 
several  reasons.  EPA's  resources  for 
permitting  storm  water  point  sources  are 
limited;  the  Agency  and  States  approved 
to  administer  the  NPDES  program  are 
unable  to  issue  permits  to  all  of  these 
dischargers  at  this  time.  However,  as 
discussed  above,  these  storm  water 
discharges  are  point  sources  under  the 
CWA.  subject  to  permit  requirements. 
To  balance  these  competing  concerns, 
the  final  rule  will  focus  application 
requirements  upon  the  discharges  that 
EPA's  experience  and  common  sense 
indicate  are  relatively  more  significant 
and  reduce  application  burdens  for 
other  sources.  Group  I  storm  water  point 
sources  are  more  likely  to  be  issued 
permits  in  a  timely  manner  and  full 
information  is  therefore  required.  In 
many  cases,  these  sources  are 
specifically  regulated  by  an  effiuent 
limitations  guideline,  such  as  in  the  Ore 
Mining  and  Dressing  Point  Source 
Category  (47  FR  54598.  December  3. 
1982).  Permit  writers  will  generally 
include  permit  limits  for  storm  water 
outfalls  covered  by  a  guideline  along 
with  the  other  limits  in  the  facility's 
permit.  Given  the  likely  delay  in 
permitting  Group  II  sources,  full  permit 
application  data  submitted  at  this  time 
would  probably  be  stale  and  useless  by 
the  time  resources  are  available  to  begin 
permit  processing.  When  a  permitting 
authority  prepares  to  issue  permits  to 
these  Group  II  sources,  it  can  request 
additional,  current  information.  To 
require  full  Form  2c  information  and 
quantitative  data  in  advance  of  that 
time  is  pointless  and  unnecessarily 
burdensome. 

EPA  has  rejected  the  requests  to 
adopt  or  go  beyond  the  proposal  in 
reducing  the  application  requirements 


for  Group  I  [commentera  suggested 
exemption  fi>om  the  longitude/latitude 
provisions  in  Form  2c,  Item  I 
(§  122.21(g)(1)  [CPR  §  122.53(g)(l)])  or 
the  conventionals  testings  in  Item  5-A  of 
that  form  (5  122.21(g)(7)(i))].  These 
requests  are  inconsistent  with  EPA's 
decision  that  Group  I  storm  water  point 
sources  are  sufficiently  significant  to 
submit  all  application  materials.  These 
data  will  provide  permit  writers  with 
adequate  data  to  assess  the  storm  water 
discharge  and  impose  appropriate 
limitations. 

EPA  also  agrees  with  the  logic  that 
data  on  toxic  pollutants  should  be 
required  where  such  pollutants  are 
likely  to  be  present.  It  is  unlikely  that 
data  on  these  conventional  pollutants 
will  be  adequate  to  identify  the  presence 
of  such  pollutants,  much  less  to  allow 
permit  writers  to  establish  permit  limits. 
As  in  other  situations,  where  testing  for 
these  seven  pollutants  is  unnecessary, 
permittees  may  request  a  waiver  under 
§  122.21(g)(7)(i)(B), 

Several  commenters  requested  that  oil 
and  gas  production  facilities  be 
specifically  designated  Group  II  storm 
water  sources  because  they  are  of  little 
environmental  concern.  No  information 
has  been  submitted  which  justifies  this 
statement.  In  addition.  EPA  has 
concluded  that  the  best  approach  to 
storm  water  discharge  is  to  establish 
application  requirements  based  upon  the 
likelihood  that  pollutants  of  concern 
may  be  present.  Therefore,  proximity  to 
industrial  facilities  is  a  major  criteria  for 
inclusion  in  Group  I.  This  applies 
equally  to  oil  and  gas  facilities  as  to 
other  industrial  facilities. 

c  Other  provisions.  Several  persons 
supported  the  proposal  to  allow  storm 
water  dischargers  to  estimate  the  flow 
of  the  discharges  rather  than  reporting 
the  average  fiow  as  now  required  by 
§  122.21(g)(3)  [CPR  §  122.53(d)(3)].  Since 
storm  water  generally  flows 
intermittently,  making  it  difficult  to 
obtain  average  flow  data,  EPA  agrees 
with  the  commenters  that  it  is 
appropriate  to  modify  the  application 
requirements  to  allow  fiow  estimation. 
Applicants  will  have  to  identify  the 
rainfall  event  on  which  the  estimate  is  ' 
based.  In  addition.  EPA  has  modified 
the  final  rule  in  response  to  a  comment 
to  require  storm  water  dischargers  to 
indicate  the  method  of  estimation  used. 
The  modified  flow  reporting 
requirements  will  not  reduce 
information  necessary  to  issue  permits 
or  to  evaluate  storm  water  impacts. 

Several  commenters  supported  the 
proposal  to  allow  permit  applications  for 
Group  II  storm  water  discharges  to  be 
signed  by  a  duly  authorized 
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representative  of  the  person  or  position 
identified  in  §  122.22(b).  Since  these 
discharges  are  generally  less  complex 
than  other  storm  water  discharges,  we 
agree  that  it  is  appropriate  to  modify  the 
signatory  requirements.  To  relieve 
Croup  il  storm  water  dischargers  of 
application  burdens  further,  today's 
final  rule  is  modified  as  proposed.  No 
commenters  opposed  the  proposal. 

Commenters  also  suggested  that  EPA 
extend  the  revised  signatory 
requirements  to  Group  I  dischargers  as 
well  as  Group  Us.  EPA  does  not  agree 
that  such  extension  is  appropriate. 
Group  I  dischargers  are  subject  to 
different,  more  detailed  application 
requirements.  Given  the  more  serious 
nature  of  the  application,  it  is 
appropriate  to  obtain  higher  level 
corporate  involvement  in  the  application 
process  so  as  to  ensure  corporate 
responsibility. 

5.  EPA  action.  EPA  is  committed  to  a 
workable  and  envirormientally  sound 
approach  to  the  control  of  storm  water 
discharges,  recognizing  both  the 
strengths  and  the  limitations  of  the 
NPDES  permit  and  non-point  source 
programs.  Today  the  Agency  is 
promulgating  a  clear  definition  of  storm 
water  point  sources  as  those  which  are 
located  in  urbanized,  industrial, 
commercial  areas,  or  are  designated  by 
the  Director.  It  is  also  promulgating  a 
Iwo-lier  application  system  which  will 
endble  permitting  agencies  to  gather 
sufficient  data  to  set  priorities  for  storm 
water  permitting  and  minimize  the 
burden  on  regulated  facilities. 

EPA  has  retained  the  scope  of  the 
existing  regulation  defining  which 
dischargers  are  point  sources  and  are 
thus  required  to  obtain  a  permit.  The 
final  rule  defines  a  storm  water  point 
source  as  a  conveyance  or  system  of 
conveyances  primarily  used  for 
coHecii.ng  and  conveying  storm  water 
runoff  which  is  located  in  an  urbanized 
area  as  designated  by  the  Bureau  of  the 
Census  or  which  discharges  runoff  from 
industrial  or  commercial  facilities  or 
areas  or  which  is  designated  as  a  storm 
water  point  source  by  the  Director.  EPA 
has  deleted  the  term  "contaminated"  as 
vague  and  confusing.  In  essence,  the 
regulations  will  consider  as  point 
sources  all  storm  water  discharges 
located  m  urbanized  commercial,  or 
industrial  areas  regardless  of  the 
amount  or  type  of  pollutants  they 
contain  EPA  has  adopted  this  approach 
for  two  reasons.  First,  the  Agency  has 
no  information  to  indicate  that  currently 
regulated  storm  water  discharges  are 
not  contributors  of  pollutants  subject  to 
regulation  as  point  sources.  To  the 
contrary,  preliminary  analysis  of  data 


from  the  National  Urban  Runoff  Program 
indicates  that  such  discharges  generally 
contain  pollutants  of  concern,  such  as 
toxic  pollutants  and  others,  and  may  be 
best  controlled  under  the  NPDES 
program.  Second,  there  is  no  reason  to 
extend  the  current  definition,  since  the 
•Agency  s  analysis  of  data  has  not 
indicated  that  sources  excluded  from 
classification  as  point  sources  under  the 
existing  regulations  are  contributors  of 
pollutants  of  concern  that  should  be 
covered  by  NPDES  permits. 

Storm  water  point  sources  will  be 
required  to  submit  application 
information  to  enable  permit  writers  to 
set  priorities  for  permit  issuance  and  to 
establish  adequate  permit  conditions. 
All  storm  water  discharges  coming  in 
contact  with  plant  associated  areas  fas 
defined  in  the  regulation)  will  be 
required  to  submit  application  form  1 
and  form  2c  as  will  storm  water 
discharges  regulated  by  an  effluent 
limitation  guideline  or  effluent  standard, 
in  addition,  any  other  storm  water 
discharges  may  be  required  by  the 
Director  to  submit  complete 
applications.  These  discharges  will  be 
classified  ae  Group  I  storm  water  point 
sources.  All  other  storm  water 
discharges  (Group  II)  will  be  exempted 
from  the  requirements  of  §  122.21(g) 
[Form  2c)  and  will  only  be  required  to 
submit  Form  1  and  a  brief  discription  of 
type  and  extent  of  area  drained  and  any 
effluent  treatment.  As  described  above, 
the  Director  may  require  other 
information  on  a  case-by-case  basis. 

As  part  of  this  rulemaking,  the  Agency 
is  also  revoking  the  non-enforcement 
letter  issued  as  part  of  the  Settlement 
Agreement.  That  letter  stated  that  EPA 
would  not  take  enforcement  actions 
against  certain  storm  water  dischargers 
for  failure  tc  have  a  permit  so  long  as  a 
permit  application  \s  filed  within  six 
months  of  promulgation  of  final  rules  or 
of  designation  as  a  storm  water 
discharge.  Within  six  months  of  the 
effective  date  of  this  regulation  all 
Group  1  storm  water  dischargers  which 
have  not  already  submitted  applications 
are  required  to  submit  complete  .^fPDES 
applications,  including  both  Form  1  and 
Form  2c:  all  Group  11  storm  water 
discharges  must  submit  only  Form  1. 

The  Agency  is  promulgating  as  final 
rules  two  of  the  proposed  changes.  The 
requirement  that  permit  applicants 
submit  flow  datn  is  modified  for  storm 
water  dischargers  bv  amending 
§  122.21  (g)(10)(ii)  to  allow  such 
dischargers  to  estimate  the  flow  if  they 
identify  the  storm  water  event  and 
method  of  estimation  upon  which  the 
estimate  is  based.  The  Agency  has  also 
modified  the  application  signatory 


requirements  for  storm  water 
dischargers  to  allow  applications  for 
Group  II  storm  water  dischargers  to  be 
signed  by  a  duly  authorized 
representative  of  the  person  or  position 
identified  in  §  122.22(a}  as  responsible 
for  signing  applications. 

C.  Construction  Prohibition  (40  CFR 
122.29(c)(4).  (c)(5)[CPR  5 122.66(c)(4). 
(c)(5)|) 

J  Existing  rules.  EPAs  issuance  of  an 
NPDES  permit  to  a  new  source  is  subject 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  SecUon  511(cKl)  of 
the  Clean  Water  Act  states  that  "Except 
for  *  *  *  the  issuance  of  a  permit  under 
section  402  of  this  Act  for  the  discharge 
of  any  pollutant  by  a  new  source  as 
defined  in  section  306  of  this  Act,  no 
action  of  the  Administrator  taken 
pursuant  to  this  Act  shall  be  deemed  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
[NEPA]."  Compliance  with  NEPA  may 
involve  the  preparation  of  an 
Environmental  Impact  Statement  (EIS)  if 
the  issuance  is  determined  to  be  a  major 
federal  action  significantly  affecting  the 
environment.  As  is  discussed  elsewhere 
in  today's  preamble,  EPA  has  the 
authority  to  impose  permit  conditions, 
including  non-water  quality  related 
conditions,  or  deny  a  permit  based  upon 
the  KIS  (see  discussion  in  Part  Fm 
below). 

EP.A  has  implemented  the 
requirements  of  section  511(c)(1)  through 
several  provisions  of  the  NPDES 
regulations.  Several  sections  of  the 
regulations  authorize  the  imposition  of 
ElS-related  conditions  in  NPDES 
permits,  or  the  denial  of  permits  based 
upon  the  EIS.  (See  §§  122.7(g)  [CPR 
122.12(g)|.  122.29(c)(3)  [CPR  122.66(c'](3)l, 
and  122.44(d)fg)  [CPR  122.62(d)(9)i  as 
discussed  below.)  In  addition,  in 
accordance  with  a  long-standing  Agency 
policy.  §  122.29(c)(4)  generally  prohibiU 
on-site  constniction  of  a  new  source  for 
which  an  EIS  is  required  until  after  final 
Agency  action  in  issuing  an  NPDES 
permit  that  incorporates  ElS-relafed 
requirements.  Section  122.29(c)(5) 
requires  an  applicant  to  notify  the 
Regional  Administrator  if  the  applicant 
commences  construction  in  violation  of 
this  prohibition. 

The  "ban"  on  p.re-perm.it  construction 
of  a  new  source  is  far  from  absolute. 
The  regulations  allow  construction  to 
commence  prior  to  final  permit  issuance 
if  the  applicant  executes  a  legally 
binding  written  agreement  to  comply 
with  all  ElS-related  conditions.  In 
addition,  the  Regional  Administrator  has 
discretion  to  allow  pre-permit 
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construction  to  commence  if  he 
determines  that  it  will  not  cause 
significant  or  irreversible  adverse 
environmental  impacts.  In  exercising  his 
discretion,  the  Regional  Administrator 
may.  for  example,  allow  pre-permit 
construction  after  reaching  agreement 
with  the  Hpplicant  on  any  appropriate 
mitigative  measures  Regional 
Administrators  have  used  this  authority 
to  allow  construction  prior  to  permit 
issuance  in  a  number  of  instances.  Thus, 
the  pre-permit  construction  ban  does  not 
actually  bar  construction  where  there 
are  appropriate  safeguards  to  protect 
against  environmental  harm.  In  addition, 
although  construction  in  violation  of  the 
ban  is  a  cause  for  denial  of  a  new 
source  permit  application,  denial  is  not 
required.  A  decision  to  deny  a  permit 
application  based  on  violation  of  the 
construction  ban  will  depend  upon  the 
Agency's  evaluation  of  all  factors, 
including  the  degree  of  environmental 
harm  and  mitigating  measures  taken  by 
the  applicant. 

EPA  established  the  pre-perniil 
construction  ban  to  ensure  that  it  could 
fulfill  its  obligations  under  NEPA  in 
issuing  new  source  permits.  F.PA  has 
relied  upon  the  pre-permit  construction 
ban  to  ensure  that  its  statutorily 
required  NEPA  review  had  substantive 
meaning.  Because  important  issues  in 
many  NEPA  reviews  are  facility  siting 
an(|  construction-related  impacts,  if 
review  takes  place  after  construction 
has  been  commenced  or  completed,  the 
review  may  be  meaningless  as  to  these 
issues.  These  impacts  could  be 
adequately  considered  during  or  after 
construction  only  if  the  significant 
expenditures  of  the  applicant  are 
ignored  or  if  restoration  of  the 
environment  was  physically  possible. 
Because  this  would  be  difficult, 
undesirable,  and  perhaps  impracticable. 
EPA  has  used  the  pre-permit 
construction  ban,  along  with  the 
discretionary  waiver,  to  ensure  review 
is  completed  prior  to  construction, 
unless  appropriate  conditions  can  be 
imposed. 

Thft  Agency  has  taken  the  position, 
since  1976,  the  EPA  has  authority  to 
prohibit  construction  of  a  new  source 
prior  to  issuance  of  a  permit  containing 
ElS-related  conditions  (See  General 
Counsel  Opinion  No.  76-18.  September 
23. 1976;  the  General  Counsel  concluded 
that:  "Congress  could  not  have  intended 
that  [the  NEPA  review)  be  a  hollow  one 
or  one  of  extremely  limited  value.  The 
case  law  that  has  developed  under 
NEPA  is  clear  in  requiring  an  agency  to 
consider  all  of  the  reasonable 
alternatives  to  its  proposed  action  '   '   '. 
The  only  way  the  Administrator  can 


meaningfully  consider  (facility  siting 
alternatives]  in  an  NPDES  proceeding  is 
to  perform  his  evaluation  prior  to  the 
construction  of  the  facility."  (See  also 
former  40  CFR  §  6.906.  42'FR  2454.        v 
lanuary  11, 1977).  Pre-permit 
construction  was  expressly  prohibited  in 
both  the  June  7, 1979  NPDES  regulations 
(§  122.47(c),  44  PR  32854)  and  the  May 
19.  1980  Consolidated  Permit 
Regulations  (§  122.66(c),  45  FR  33290) 

2.  Proposed  rule.  Industry  litigants 
challenged  EPA's  authority  to  i.npose 
the  pre-permit  construction  ban.  They 
argued  that  the  ban  would  delay 
construction  of  new  sources,  particularly 
since  an\'  administrative  hearing;s  on  the 
permit  must  also  be  completed  prior  to 
construction.  Industry  also  stated  that 
the  pre-permit  construction  ban  would 
create  inconsistencies  between  EP.A  and 
approved  States  that  do  not  have  State 
laws  comparable  to  this  Federal 
requirement  In  response  to  these 
concerns,  EPA  proposed  to  eliminate  the 
pre-permit  construction  ban  and  allow 
on-site  construction  to  commence  prior 
to  permit  issuance  without  approval  by 
EPA  or  imposition  of  NEPA-related 
conditions.  However.  EPA  noted  that  in 
performing  the  balance  of  costs  and 
benefits  required  by  NEPA.  EPA  would 
not  consider  any  costs  "which  might  be 
incurred  by  the  applicant  in  restoring 
the  site  or  in  altering  construction 
plans"  no  matter  how  substantia!  these 
costs  might  be.  (See  proposed 

§  122.66(c)(4).  45  FR  52091,  Nov.  18. 
1982.)  Industry  would  commence 
construction  before  permit  issuance 
entirely  at  its  own  risk,  and  EPA  would 
issue,  deny,  or  condition  the  permit 
based  upon  the  NEPA  review  as  if  no 
construction  had  commenced.  EPA's 
proposal  was  based  in  part  on  the  fact 
that  the  CVVA  explicitly  requires  that 
EPA  regulate  discharges,  not  the 
construction  of  facilities  that  may 
discharge.  Consistent  with  deleting  the 
pre-permit  construction  ban.  EPA  also 
proposed  to  delete  the  requirement  that 
applicants  give  notice  of  construction 
prior  to  permit  issuance  (5  122.29(c)(5)). 

3.  Comments  and  responses.  A 
number  of  commenters  addressed  the 
legality  of  the  pre-permit  construction 
ban.  Several  environmental  groups 
stated  that  the  proposed  rule  would 
unlawfully  curtail  EPA's  opportunity  to 
exercise  its  NEPA  responsibilities  and 
would  violate  NEPA.  since  an  Agency 
may  not  take  action  that  would 
foreclose  reasonable  alternatives  to  the 
proposed  action,  have  significant 
adverse  effects  on  the  environment,  or 
unfairly  prejudice  future  decisions.  One 
environmental  group  added  that  since 
site  selection  is  frequently  a  major  issue. 


serious  and  avoidable  damage  could 
result  from  the  elimination  of  the  pre- 
permit  construction  prohibition.  Industry 
commenters  supported  the  proposal,  and 
alleged  that  EPA  had  no  authority  to 
impose  the  pre-permit  construction  ban 
since  the  CVVA  regulates  discharges,  not 
construction.  Several  argued  that  since  a 
permit  is  still  a  prerequisite  to  discharge. 
EPA  can  carry  out  its  obligations  prior 
to  pollutant  discharge.  Others  argued 
that  private  facility  construction  is  not  a 
Federal  action  subject  to  NEPA. 
Industry  comments  also  addressed  the 
discriminatory  impact  of  the  pre-permit 
construction  ban  and  its  potential  to 
delay  construction  actiCities. 

I'pon  consideration  of  all  the 
comments  and  a  reexamination  of  the 
statute  and  case  law.  the  Administrator 
has  determined  that  the  pre-permit 
construction  ban  is  authorized  by  both 
the  CWA  and  NEPA  and  that  it  is  the 
most  effective  mechanism  to  enable  EPA 
to  carr>-  out  its  obligation  under  section 
511(c)(1 )  of  the  CWA  While  the  CWA 
clearly  requires  EPA  to  regulate  i 

discharges  of  pollutants,  section 
511|c)(l)  also  requires  EPA  to  comply 
with  NEPA  in  the  issuance  of  NPDES 
permits  to  new  sources.  Under  section 
501(a).  the  Administrator  is  given 
authority  to  promulgate  such  regulations 
as  are  necessary  to  carry  out  his 
functions  under  the  Act  In  addition. 
NEPA  oearly  supplements  the  factors 
which  EP.A  must  consider  in  its  | 

decisionmaking  and  authorizes  the         { 
Agency  to  take  action  based  on  its         I 
evaluation.  E.g..  Um ted  States  v.  King 
Fisher  Marwe  Senjce.  640  F  2d  522.  523 
(5th  Cir.  1981.  Caivert  Cliffs 
Coordinating  Committee,  v.  AEC.  449  F. 
2d  1109.  ni5,  1128  (D.C.Cir.  1973).  | 

EPA  believes  it  can  more  effectively 
carry  out  its  NEPA  review  if 
construction  has  not  yet  commenced, 
unless  the  Regional  Administrator 
exercises  his  authority  to  allow 
construction  to  proceed  prior  to 
completion  of  an  EIS  (The  discretionary 
waiver  provides  needed  flexibility  to     i 
assure  that  construction  is  not  unduly 
delayed  where  the  review  is  not  likely  to 
involve  irreparable  harm  to  the 
environment.)  A  construction  ban  is 
necessary  to  ensure  that  ,\EP.A  s 
requirement  for  a  comprehensive 
evaluation  of  all  environmental  effects 
of  a  project  is  not  frustrated 

In  order  to  do  a  comprehensive  review 
as  envisioned  by  .NEPA,  EPA  must  i 

consider  all  reasonable  alternatives  to 
the  proposed  action.  Once  extensive  on- 
site  construction  work  has  begun,  some 
alternatives  to  the  proposed  action  may 
be  foreclosed,  thus  reducing  the  value  of 
that  review,  One  alternative  to  be 
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evaluated  is  whether  the  environment  at 
the  specific  site  should  be  altered  by  the 
proposed  construction.  Even  where 
construction  is  appropriate,  the  manner 
and  timing  of  tonstruction  may  be 
legitim.ate  factors  for  consideration. 
Options  affecting  significant 
en\  ironmental  matters  such  as  land  use, 
aesthetics,  historic  preservation,  and  air 
quality  might  also  be  precluded  to  the 
extent  construction  is  allowed  to 
proceed.  To  allow  construction  to 
proceed  prior  to  completion  of  an  EIS 
could  limit  the  Administrator's 
alternatives  for  action.  The  cost  of 
remedial  measures  and  site  restoration 
is  incalculable  once  irreparable 
alterations  have  already  taken  place. 
Even  in  circumstances  where  remedial 
measures  or  relocation  to  another  site 
may  be  physically  possible,  it  would  be 
extremely  difficult,  if  not  impossible,  for 
EPA  to  require  this  where  the  applicant 
has  made  significant  capital  investments 
in  the  project.  EPA  would  also  have  to 
consider  delays  in  the  commencpment  of 
operation  that  would  result  if  EPA  made 
a  permit  decision  that  was  inconsistent 
with  the  construction  under  way.  EPA 
would  find  it  difficult  to  ignore  these 
factors  in  making  its  permit  decision, 
especially  since  they  would  put  the 
equities  on  the  applicant's  side.  These 
considerations  do  not  enter  into  the 
permitting  process  if  the  NEPA  review 
and  permit  issuance  is  completed  prior 
to  construction. 

As  one  commenter  pointed  out,  the 
pre-permit  construction  ban  is  also 
consistent  with  the  Council  on 
Environmental  Quality  NEPA 
regulations  (40  CFR  Part  1506).  These 
regulations  establish  general  criteria 
that  Agencies  should  follow  in 
conducting  NEPA  reviews.  Section 
1506.1(a)  of  the  NEPA  regulations  states 
that  until  a;i  Agency  issues  a  record  of 
decision  (including  an  EIS),  no  action 


should 


j\en  which  would  limit  the 


choice  of  reasonable  alternatives  or 
have  an  adverse  environmental  impact. 
The  pre-permit  construction  ban  ensures 
th.it  EPA  follows  these  guidelines. 

EPA  recognizes  that  all  uncertainties 
fur  permit  applicants  are  not  eliminated 
under  the  existing  regulations,  since 
even  if  the  Regional  Administrator 
allows  pre-permit  construction,  there  is 
no  guarantee  that  the  final  permit  will 
be  consistent  with  that  construction. 
However,  under  the  scheme  in  the 
existing  regulations  it  is  more  likely  that 
EPA  and  the  applicant  can  consider  the 
possible  impacts  of  the  construction 
prior  to  its  commencement  and  can 
better  coordinate  the  construction  with 
the  probable  EIS  outcome.  These 
agreements  will  help  avoid  delays  in 


operation  that  may  result  if  there  is  no 
agreement  and  EPA  subsequently  makes 
a  decision  that  is  inconsistent  with 
construction. 

Several  commenters  stated  the  pre- 
permit  construction  ban  would  cause 
delays.  Discussions  with  EPA  Regional 
Offices,  however,  identified  only  a  few 
instances  in  which  applicants  claimed 
that  the  ban  actually  resulted  in 
construction  delay.  In  some  of  these 
cases  no  actual  delay  occurred  since  the 
Regional  Administrator  exercised  his 
discretionary  waiver  of  the  ban  to  allow 
construction  to  proceed.  Very  few 
facilities  should  have  actual 
construction  delays  due  to  the 
construction  ban.  Moreover,  most  new 
sources  for  which  an  EIS  would  be 
prepared  are  large;  there  is  substantial 
"lead  time"  between  the  planning  and 
the  construction  of  the  facility  that 
would  allow  EIS  completion  and  permit 
issuance.  Alternatively,  the  applicant 
could  begin  construction  after  entering 
into  a  binding  legal  agreement  with  the 
Regional  Administrator,  committing  to 
meet  certain  conditions  as  needed  to 
assure  environmental  protection.  It  is 
EPA's  experience  that  this  process 
provides  adequate  flexibility  to  avoid 
inappropriate  results  in  specific  cases. 

F.PA  agrers  with  commenters  who 
sli-.ted  that  private  facility  construction 
is  not  a  Federal  action.  However,  the 
CWA  reco^izes  EPA's  issuance  of  an 
NPDES  permit  to  the  facility  as  the 
Federal  action  which  subjects  it  to 
NEPA.  Construction  of  a  discharge 
source  generally  proceeds  in  reliance  on 
future  Federal  action:  the  issuance  of  an 
NPDES  permit  which  is  clearly  within 
the  Agency's  jurisdiction.  Without  the 
permit  the  source  would  be  unable  to 
operate  as  intended.  Thus,  EPA's  pre- 
permit  construction  review  is  not  an 
attempt  to  control  pnvate  activity  per 
se,  nor  to  expand  the  Agency's  organic 
jurisdiction,  but  rather  to  protect  the 
Agency's  jurisdiction  by  preserving  an 
unaltered  balance  of  cost  and  benefit 
factors,  as  envisioned  by  NEPA. 

In  response  to  comments  about  the 
discriminatory  impact  of  the  pre-permit 
construction  ban,  there  are  at  least  six 
approved  NPDES  States  which  have 
State  legal  authorities  comparable  to  the 
EPA  pre-perm.it  construction  ban.  Thus, 
contrary  to  the  comment  that  the  pre- 
permit  construction  ban  applies  only  in 
States  not  approved  to  administer  the 
NPDES  program,  construction  is 
prohibited  prior  to  final  consideration  of 
the  environmental  review  in  some  cases 
where  EPA  is  not  the  permitting 
authority.  Even  though  there  is  some 
inconsistency  since  all  States  do  not 
have  a  pre-permit  construction  ban.  this 


is  a  natural  result  of  the  variation  among 
State  laws  and  would  not  provide 
sufficient  justification  to  modify  a 
requirement  of  federal  law  necessary  to 
carry  out  EPA's  independent  statutory 
responsibilities.  There  would  be  some 
difference  between  States  regardless  of 
what  action  EPA  takes  on  this 
regulation. 

4.  EPA  action.  In  light  of  the 
comments,  and  EP.A's  reevaluation  of 
legal  authorities  related  to  the  duty  to 
comply  with  NEPA,  the  Administrator 
has  determined  that  retention  of  the 
prepermit  construction  ban  and  the 
notice  of  construction  prior  to  permit 
issuance  is  appropriate.  In  conducting  a 
review  under  iNEPA,  EPA  must  ensure 
that  all  results  of  that  review  are 
considered. 

Moreover,  the  proposal  would  have 
required  EPA  to  ignore  the  costs  of  prior 
construction  or  site  restoration.  As  we 
discuss  above,  such  a  position  would  be 
very  difficult  to  carry  out  in  practice  and 
would  be  inconsistent  with  the  normal 
Agency  practice,  which  is  to  consider  all 
relevant  facts  available  to  the 
decisionmaker  prior  to  final  action.  The 
decisionmaker  should  not  ignore 
substantial  capital  expenditures  and 
possible  severe  adverse  economic 
impacts  when  determining  whether  to 
issue  a  permit.  Accordingly,  after  a  full 
evaluation,  EPA  has  determined,  with 
one  exception,  not  to  modify  the  existing 
rules  on  this  issue. 

EPA  is  making  one  change  from  the 
proposal  to  clarify  that  violation  of  the 
ban  is  grounds  for  denial  of  the  permit. 
Section  122.29(c)(5)  already  implies  that 
permits  may  be  denied  due  to  on-site 
construction.  However,  we  are 
modifying  that  provision  to  make  it  clear 
that  EPA  considers  violation  of  the 
construction  ban  to  be  grounds  for 
permit  denial.  Consistent  with  existing 
policy,  EPA  will  consider  all  factors 
relating  to  the  facility  in  making  its 
permit  decision. 

D.  Anti-backsliding  (40  CFR  122.44, 
122.62  (CPR  §§  122.15. 122.62]) 

7.  Existing  rules.  The  Clean  Water  Act 
controls  the  discharge  of  pollutants 
through  the  application  of  technology- 
based  effluent  limitations  or  more 
stringent  water  quality-based  standards. 
All  existing  dischargers  were  required  to 
comply  with  effluent  limitations  based 
upon  the  best  practicable  control 
technology  currently  available  (BPT)  by 
July  1, 1977,  under  section  301(b)(1)  of 
the  Clean  Water  Act  (CWA).  By  July  1. 
1984,  dischargers  must  comply  with 
limitations  refler  tin'.;  the  best  available 
technology  economically  achievable 
(BAT),  or  in  the  case  of  "conventional"   ■ 
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pollutants,  the  best  conventional 
pollutant  control  technology  (BCT), 
under  sectioh  301(b)(2].  This  scheme  of 
imposing  increasingly  stringent  pollution 
control  requirements  illustrates  the  Act's 
national  goal  of  encouraging  reasonable 
further  progress  towards  eliminating  the 
discharge  of  all  pollutants.  Suction 
101(a)(1). 

KPA  is  directed  to  implement 
technology-based  requirements 
primarily  through  the  development  of 
national  effluent  limitation  guidelines 
(guidelines)  for  categories  of  point 
source  discharges.  In  the  absence  of 
applicable  guidelines,  NPDES  permits 
are  issued  on  a  case-bv-case  basis  under 
section  402(a)(1)  of  the  CWA. 
establishing  effluent  limitations  based 
on  the  permit  writer's  best  professional 
judgment  (BP))  of  what  constitutes  the 
appropriate  technology  requirement 
(BIT,  BAT.  or  BCT).  In  developing  these 
BPJ  limitations,  permit  writers  must 
consider  the  same  factors  (set  out  in 
section  304(b)  of  the  CWA)  that  would 
he  used  in  the  development  of  an 
effluent  limitation  guideline. 

In  order  to  implement  the  Act's  goal  of 
continued  further  progress  towards 
eliminating  pollutant  discharges  F.PA 
established  an  "anti-backsliding"  policy 
reflected  in  the  NPDES  regulations  at  40 
CFR  122.44(1)  |CPR  §  122.621 1)|.  See  U.S. 
Sleel  V.  Train  556  F.2d  822.  842  (7th  Cir. 
1977).  This  provision  prohibited  the 
reissuance  of  an  NPDES  permit  with 
limitations,  standards,  and  conditions 
less  stringent  than  those  in  the  previous 
permit  unless  the  circumstances  on 
which  the  previous  permit  had  been 
issued  had  materially  and  substantially 
changed  and  constituted  cause  for 
permit  modification  or  revocation.  With 
respect  to  DP]  permit  limitations  which 
were  more  stringent  than  subsequently 
promulgated  effluent  limitation 
guidelines,  "backsliding"  was 
prohibited,  except  in  limited 
circumstances  set  forth  in  the 
regulations. 

2.  Proposed  changes.  Industry  litigants 
questioned  EPA's  authority  to  impose 
BPJ  technology-based  permit  limitations 
more  stringent  than  effluent  limitation 
guidelines.  They  asserted  that  once 
promulgated,  the  limitations  established 
by  a  guideline  should  replace  case-by- 
case  permit  limitations.  They  also 
considered  the  anti-backsliding  policy 
inequitable,  arguing  that  permittees  who 
had  accepted  BPJ  limitations  developed 
prior  to  guideline  limitations  are 
required  to  meet  more  stringent  control 
requirements. 

EPA  disagreed  with  the  challenge  to 
the  legality  of  the  policy.  However,  in 
response  to'  the  equity  concerns.  EPA 
proposed  to  eliminate  its  anti- 


backsliding  policy  for  BP]  permits  where 
it  subsequently  promulgates  an 
applicable  elUuent  limitation  guideline 
with  lim.itations  less  stringent  than  those 
imposed  in  the  permit.  Under  the 
proposal.  EPA  would,  upon  the  request 
of  the  permittee,  be  required  to  modify 
EPA-issued  BPJ  permits  to  reflect  the 
less  stringent  guideline  limitations. 
Although  States  were  free  to  provide 
similar  relief,  no  mandatory  obligation 
to  modify  State-issued  BPJ  permits  to 
reflect  less  stringent  guideline 
requirements  was  proposed,  since 
Section  510  of  the  C\V.'\  authorizes 
States  to  impose  more  stringent 
requirements.  EPA  also  proposed  to 
apply  the  new  policy  to  existing  permits 
during  their  terms  by  adding  a  new 
cause  for  permit  modification  consistent 
with  the  above  approach. 

In  explaining  its  proposed 
abandonment  of  the  "antibacksliding 
pohcy",  EPA  stated  that  the  national 
effluent  limitation  guidelines  should  be 
applied  equally  to  all  dischargers,  rather 
than  penalizing,  or  placing  at  a 
competitive  disadvantage,  those 
companies  within  an  industrj'  that  had 
received  a  BPJ  permit  before  guidelines 
promulgation.  The  revised  poHcy  would 
also  facilitate  issuance  of  second  round 
BPJ  permits  that  might  otherwise  be 
challenged  in  evidentiary  hearings 

3.  Comments  and  response.  Many 
commenters  addressed  the  legality  of 
the  antibacksliding  policy.  Supporters  of 
the  proposal  stated  that  EP.'^  had  no 
authority  to  impose  limitations, 
standards,  or  conditions  more  stringent 
than  those  in  applicable  law  and 
regulations.  They  reasoned  that  after  an 
effluent  limitation  guideline  is 
promulgated,  EPA  must  include 
limitations  based  upon  that  guideline  in 
permits,  in  lieu  of  previously  established 
more  stringent  case-by-case  permit 
limitations. 

Opposing  commenters  stated  that 
deletion  of  the  antibacksliding  policy 
was  inconsistent  with  the  statutorily 
prescribed  goal  of  continued  further 
progress  toward  attaining  the  Act's  goal 
of  fishable/sAimmable  waters. 
Commenters  also  argued  that  the 
deletion  would  violate  the  individual 
permit  process  required  by  section 
402(a)(1)  by  allowing  case-by-case 
lim.itations  to  be  relaxed  even  where  the 
discharger  can  meet  the  limits  at 
acceptable  cost,  where  the  permittee  has 
exhausted  or  waived  its  opportunity  to 
challenge  those  limits,  or  where  the 
discharger  already  has  achieved  those 
limits.  Commenters,  focL;sing  on 
relaxation  of  BPJ  permits  based  upon 
BPT.  stated  that  the  BPJ  permits 
represented  the  Agency  s  determination 
of  BPT  and  therefore.  BAT  cannot  be 


less  stringent.  However,  under  the 
proposal  this  could  be  possible  if  BAT 
guidelines  were  less  stringent  than 
previously  established  BP]  limitations. 

U  is  EPA's  position  that  the  CWA 
provides  the  Administrator  with  the 
authority  to  prohibit  backsliding  from  a 
case-by-case  permit  when  a  guideline  is 
subsequently  promulgated.  While  the 
CWA  does  not  explicitly  establish  an 
antibacksliding  requirement,  such  a 
requirement  is  a  logical  outgrowth  of  the 
CWA  8  requirements  and  goals.  Effluent 
limitation  guidelines  are  calculated  for 
industrial  categories,  and  represent  the 
minimum  limitations  that  each  facility 
within  the  industry  should  be  capable  of 
attaining  if  it  installs  the'Hppropnate 
control  technology.  Guidelines  are 
generally  calculated  with  a  99% 
conHdence  level.  Therefore,  if  a 
discharger  exceeds  the  effluent 
limitations  established  by  the  guideline 
regulation,  there  is  a  99'%  certainty  that 
it  was  caused  by  discharger  error  rather 
than  statistical  variation.  To  achieve 
this  certainty,  the  limitations  in  an 
effluent  guideline  must  be  established  at 
a  level  that  all  dischargers  within  the 
industrial  category  can  meet  after  the 
installation  of  pollution  control 
equipment.  Although  many  dischargers 
should  be  able  to  attain  more  stringent 
limitations,  this  approach  to  guideline 
development  ensures  that  the  standard 
can  be  achieved  by  all  facilities.  It  is 
well  estdbhbhed  that  E1P.\  has  authority 
to  set  technology-based  hmitations 
required  by  section  301  of  the  CWA 
through  industry-wide  regulations. 
provided  that  limited  allowance  is  made 
for  variation  in  industrial  plants.  E.  J. 
duPont  de  S'emours  and  Co.  v.  Train  430 
U.S.  112,  97  S.Ct.  9B5,  975  (1977). 

In  the  absence  of  guidelines,  ElPA  has 
the  authority  to  establish  permit 
limitations  on  a  case-by-case  or  BP] 
basis  under  section  402(a)(1).  In  issuing 
a  BPJ  permit,  permit  writers  must 
consider  all  of  the  statutory  factors  that 
pertain  to  the  promulgation  of  a 
guideline  (whether  BPT,  BAT  or  BCT). 
(See  discussion  of  the  Agtni.;,  s  BPJ 
authority  in  section  F  of  the  preamble.) 
When  EPA  issues  a  BPJ  permit,  it 
establishes  the  Agency's  determination 
of  the  appropriate  technology -based 
limitations  for  the  facility.  See  U.S.  Steel 
Corp.  v.  Tram,  supra,  Moreover,  since  it 
is  calculated  on  a  case-by-case  basis,  a 
BPJ  dete.'-mination  can  be  tailored  to  the 
relevant  circumstances  and  capabilities 
of  the  permittee  and  thereby  inherentlv 
incorporates  any  necessary  allowance 
for  variations  in  individual  plants  It 
would  be  inconsistent  with  that  procesi. 
to  replace  such  limitations  with  less 
precisely  calculated  limitations.  EPA's 
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subsequent  issuance  of  effluent 
limitations  guidelines  does  not 
invalidate  the  detailed  BPJ 
determination  of  BPT  or  BAT/BCT  made 
at  the  time  of  permit  issuance.  To  adopt 
the  policy  that  a  subsequently  issued 
less  stringent  effluent  limitation 
guideline  should  replace  BPJ  established 
permit  limits  would  cast  an  undeserved 
pall  of  uncertainty  on  BPJ  permits.  Such 
a  policy  could  have  a  chilling  effect  on 
the  issuance  of  permits  in  advance  of 
guideline  promulgation  since  the 
possibility  would  exist  of  a  burdensome 
permit  modification  process. 

A  prohibition  on  backsliding  for  BPJ 
permits  is  also  consistent  with 
reasonable  further  progress  towards 
controlling  pollutant  discharges.  If  a  BPJ 
permit  has  been  issued,  a  modification 
(or  reissuance)  to  reflect  subsequently 
promulgated  less  stringent  guidelines 
would  be  inconsistent  with  the  section 
3ni(b)(2)(A)  requirement  that  BAT 
represent  reasonable  further  progress 
towards  achieving  the  goals  of  the  Act. 
Only  in  limited  circumstances  where  it 
is  demonstrated  that  the  original  BPJ 
limitations  cannot  technically  be 
achieved  despite  all  good  faith  efforts, 
might  some  allowance  be  legitimate. 
EPA  has  provided  corrective  measures 
for  dealing  with  such  situations  in  its 
existing  regulations. 

In  relation  to  this,  however,  EPA  does 
not  completely  agree  with  the 
commenter  who  stated  that  it  was 
impermissible  to  allow  backsliding 
where  permittees  had  met  their  limits, 
could  meet  the  limits  at  acceptable  cost, 
or  had  waived  or  exhausted  their 
opportunity  to  challenge  their  permits. 
Although  backsliding,  in  general,  is 
inconsistent  with  the  Act  for  permittees 
who  can  or  are  meeting  permit 
limitations,  the  anti-backsliding 
provision  should  not  limit  the  Director 
when  the  previous  case-by-case 
limitations  prove  to  be  an  incorrect 
assessment  of  the  discharger's 
capabilities.  The  regulations,  therefore, 
create  twn  exceptions  from  the  policy. 
Permittees  may  obtain  less  stringent 
limitations  when,  despite  installation 
and  proper  operation  and  maintenance 
of  the  necessary  treatment  system,  they 
are  unable  to  meet  a  BPJ  permit. 
(§  122.44(l)(2)(i)  (CPR  §  122.62(l)(2)(i)|.) 
Today's  rulemaking  will  also  allow 
permits  to  be  modified  during  their  term 
in  these  cases.  Additionally,  permitteffes 
that  can  only  meet  their  BPJ  limitations 
at  unreasonable  costs  should  be  able  to 
obtain  less  stringent  limitations. 
Therefore,  today's  regulation  provides 
relief  to  a  permiittee  that  can  meet  its 
current  permit  effluent  limitations  only 
with  operation  and  maintenance  costs 


wholly  out  of  proportion  to  those  of 
average  facilities  covered  by  a 
subsequent  guideline  for  the  category. 
For  dischargers  with  permits  based  upon 
guidelines.  EPA  already  allows  relief  if 
the  removal  costs  are  wholly 
disproportionate  from  those  considered 
in  developing  the  guideline.  EPA  will 
now  allow  qualifying  facilities  to 
request  permit  modification  (or 
reissuance)  with  less  stringent 
limitations  under  a  similar  standard 
although  the  permit  may  not  be  less 
stringent  than  the  subsequent  guideline. 
The  final  rules  thus  create  a  new  cause 
for  permit  modification.  In  light  of  this, 
the  status  of  the  permit  and  whether 
challenges  to  it  have  been  exhausted  are 
not  appropriate  considerations. 
However,  if  the  facility  is  able  to  meet 
its  BPJ  limits  with  reasonable  costs,  it  is 
consistent  with  the  case-by-case  process 
to  require  the  permittee  to  continue  to 
achieve  those  limits. 

Several  commenters  argued  that  the 
anti-backsliding  policy  was  unfair  to 
permittees  that  accept  BPJ  permits  and 
that  these  permittees  should  not  be 
penalized.  These  commenters  pointed 
out  that  permittees  that  contest  case-by- 
case  permits  may  be  rewarded.  Another 
commenter  countered  that  EPA  had  not 
demonstrated  that  the  anti-backsliding 
policy  would  place  BPJ  permittees  at  a 
competitive  disadvantage. 

It  is  possible  that  some  case-by-case 
permittees  will  attempt  to  delay  the 
permitting  process  in  the  hope  that  they 
will  obtain  less  stringent  limitations. 
However,  as  we  explained  above,  a  BPJ 
permit  represents  the  Agency's 
determination  of  the  appropriate 
technology-based  limitations  applicable 
to  an  individual  facility.  It  would  be 
inconsistent  with  the  goals  of  the  Act  for 
the  Agency  to  reverse  that  decision 
solely  because  a  permittee  may  try  to 
delay  a  permit  process  in  hopes  of 
achieving  a  more  favorable  result.  In 
addition,  the  Agency  received  no 
specific  data  from  commenters  in 
support  of  the  allegation  that  the  anti- 
backsliding  policy  created  a  competitive 
disadvantage. 

Commenters  agreed  with  EPA's 
statement  in  the  proposal  that  the  anti- 
backsliding  policy  could  result  in 
challenges  to  second  round  NPDES 
permits.  EPA  acknowledges  that  it  cited 
this  concern  in  the  November  18, 1982 
preamble  as  support  for  the  proposed 
elimination  of  the  anti-backsliding 
policy.  At  the  time,  EPA  expected  to 
issue  many  of  the  second  round  permits 
on  a  case-by-case  basis  and  anticipated 
that  many  would  be  challenged.  Since 
then,  a  great  deal  of  progress  has  been 
made  in  promulgating  effluent 


limitations  guidelines.  In  addition,  EPA's 
second  round  industrial  permit  issuance 
policy  assigns  highest  priority  to  permits 
that  will  be  based  on  water  quality 
standards  more  stringent  than 
technology  standards.  In  other  cases,  if 
promulgation  of  a  guideline  is  expected, 
EPA  will  generally  defer  perm.it  issuance 
rather  than  issue  a  BPJ  permit.  Thus,  it 
now  appears  that  far  fewer  permit 
challenges  will  result  from  the  anti- 
backsliding  policy  than  had  been 
anticipated. 

Two  commenters  pointed  out  that  the 
Agency's  retention  of  §  122.44(l)(2)  |CPR 
§  122.62(l)(2)|  (which  sets  out  specific 
instances  under  which  BPJ  permits  may 
be  reissued  with  less  stringent 
limitations)  was  inconsistent  with  the 
proposed  revision  and  ought  to  be 
deleted.  EPA  agrees  with  the 
commenters  that  the  retention  of  this 
language  was  inconsistent  with  the 
proposal.  However,  since  today's  final 
rule  does  not  eliminate  the  anti- 
backsliding  policy  as  it  applies  to  BPJ 
permits,  it  is  unnecessary  to  delete 
§  122.44(1)(2). 

One  commenter  stated  that  since  the 
proposed  rule  appeared  in  §  122.62(a) 
|CPR  §  122.15(a)|  "Cause  for  Permit 
Modification",  we  should  clarify  that  the 
change  would  also  apply  to  permit 
renewal  and  revocation  and  reissuance. 
The  commenter's  question  reflects  a 
misunderstanding  of  §  122.62(a).  Section 
122.62(a)  states  that  if  the  permittee 
agrees,  each  of  the  causes  for  permit 
modification  also  constitutes  cause  for 
permit  revocation  and  reissuance.  The 
proposal  would  also  have  applied  to 
renewal  through  §  122.44(1)(1)  which 
states  that  permits  may  be  renewed  with 
less  stringent  limitations  if  there  is 
cause  for  permit  modification  under 
§  122.62. 

A  single  commenter  stated  that 
dischargers  covered  by  revised  water 
quality  standards  should  also  be  able  to 
obtain  less  stringent  limitations  at 
reissuance.  The  existing  NPDES 
regulations  already  contain  provisions 
that  allow  this  change.  Section 
122.62(a)(3)  allows  permit  modification  if 
the  permit  is  based  upon  a  water  quality 
standard  or  promulgated  effluent 
limitation  guideline  and  that  standard  or 
guideline  is  made  less  stringent.  This 
also  applies  to  reissuance  through 
§  122.44(1). 

Another  commenter  stated  that  we 
should  clarify  that  the  term  "effluent 
limitations  guidelines"  in  the  proposed 
rule  and  in  §  122.62(a)(3)  includes  New 
Source  Performance  Standards  (NSPS). 
Thus,  if  EPA  wrote  a  permit  based  upon 
an  NSPS  that  was  subsequently 
modified  or  revised,  the  permittee  could 
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request  permit  modification  to  obtain 
less  stringent  limitations.  The 
commenter  further  argued  that  since  the 
permi  tee  would  no  longer  be  a  new 
source,  EPA  could  not  apply  NSPS  to 
these  permittees,  but  would  be  required 
to  include  BAT  conditions. 

The  suggested  interpretation  of 
S  122,^(a)(3)  and  the  proposed  rule  is 
incon'  istent  with  the  existing 
regula  :ions.  The  NPDES  regulations 
define  the  term  "effluent  limitations 
guidelines"  as  regulations  published 
under  section  304(b)  of  the  CWA.  (See 
§  122.2  |CPR  §  122.3].)  Efnuenl 
limitations  guidelines  thus  include  BAT, 
BPT.  and  BCT  guidelines,  but  not  NSPS 
which  are  promulgated  under  section 
306  of  the  CWA.  The  reference  to 
"standards"  in  §  122.62(a)  is  clearly 
intended  to  refer  to  water  quality 
standards  and  not  NSPS.  Thus,  by  the 
terms  of  this  regulation,  sources  covered 
by  an  NSPS  are  subject  to  the  Agency's 
current  anti-backsliding  policy. 

The  regulation  is  supported  by  section 
306  of  the  CWA  which  requires  that 
NSPS  reflect  the  greatest  degree  of 
effluent  reduction  determined  to  be 
achievable  through  the  application  of 
the  best  available  demonstrated  control 
technology.  NSPS  are  only  applicable  to 
sources  which  are  constructed  after 
propos  a!  or  promulgation  of  an  NSPS 
(see  40  CFR  122.2).  This  is  becati!>e  NSPS 
are  intended  to  impose  state-of-the-art 
technology  upon  new  sources  which  are 
capable  of  constructing  their  facilities  to 
meet  such  requirements.  Limiting  the 
circumstances  by  which  these  NSPS  can 
be  modified  once  imposed  on  a  facility 
is  consistent  with  Congressional  intent 
that  NSPS  represent  the  "maximum 
feasible  control  of  new  sources."  S.  Rep 
No.  92-414,  p.  58  (1971).  Leg.  Hist.  1476. 
See  also  E.  I.  duPont  de  Nemours  &■  Co 
V.  Train  430  U.S.  112  (1977)  (a  variance 
procedure  for  NSPS  is  inappropriate). 

Promulgation  of  a  subsequent  "new" 
NSPS  by  the  Agency  does  not  justify 
elimination  of  the  anti-backsliding 
policy.  It  is  clear  under  the  statute  that  a 
later  promulgated  NSPS  would  not  apply 
to  "existing"  new  sources  since  the 
"existing"  new  source  was  constructed 
prior  to  the  promulgation  or  proposal  of 
the  "new"  NSPS.  Furthermore,  the 
promulgation  of  the  "new"  NSPS  does 
not  withdraw  or  revise  the  original 
standard  for  an  "existing"  new  source 
smce  by  its  terms  it  only  affects  "new" 
new  sources  whose  construction 
commenced  after  its  promulgation.  Thus, 
the  commenter's  statement  that  the 
promulgation  of  a  subsequent  NSPS 
converts  the  "existing"  new  source  into 
an  existing  source  subject  to  BAT 
effluent  limitations  is  incorrect.  Rather, 


the  existing  NSPS  remains  applicable  to 
sources  that  were  constructed  after  its 
promulgation  but  before  a  new  NSPS  is 
issued.  Modification  of  permit 
limitations  based  upon  the  existing 
NSPS  to  reflect  later  promulgated  NSPS 
would  be  inappropriate. 

Only  in  a  situation  where  the  new 
NSPS  was  intended  to  withdraw  or 
revise,  in  whole  or  in  part,  the  previous 
NSPS  because  of  some  error  or 
infeasibility  might  an  exemption  from 
the  anti-backsliding  be  legitimate.  See, 
for  example,  the  recent  proposed 
changes  to  the  NSPS  for  coal  mine  point 
sources.  49  FR  19240  (May  4. 1984). 
However,  a  change  to  the  NPDES 
regulations  at  40  CFR  122.62(a)  to 
modify  the  anti-backsliding  policy  to 
generally  allow  for  backsliding  with 
respect  to  NSPS  would  require 
reproposal  to  allow  for  public  coment 
since  the  issue  was  not  raised  by  the 
November  18,  1982  proposal.  Since  the 
Agency  considers  it  appropriate  to 
retain  the  anti-backsliding  policy  for 
NSPS.  EPA  is  not  proposing  such  a 
change. 

One  commenter  stated  that  EPA 
cannot  allow  backsliding  to  BCT 
guidelines  where  the  inital  BPj/BPT 
permit  limitations  are  more  stringent 
than  the  guideline  limitations.  This 
commenter  misconstrues  the  existing 
regulations  which  now  contains  an 
exception  from  the  anti-backsliding 
policy  allowing  BPJ  permit  limitations  to 
be  made  less  stringent  to  conform  to  a 
later  promulgated  BCT  effluent 
limitation  guideline  (§  122.44(l](2)(iii) 
(CPR  §  122.62(l)(2)(iii)l).  EPA  included 
this  exception  in  the  June  7, 1979  NPDES 
regulation,  reasoning  that  it  wouldonly 
be  available  in  a  small  number  of  cases 
and  that  it  was  in  accord  with 
Congressional  intent  that  BCT,  rather 
than  BAT.  represent  the  highest  level  of 
treatment  applicable  to  conventional 
pollutants  (44  FR  32864,  June  7,  1979). 

On  reevaluation,  the  Agency 
recognizes  that  the  BCT  exception  as 
explained  in  the  1979  preamble  in 
inconsistent  with  the  general  intent  of 
the  anti-backsliding  policy  to  prevent 
unwarranted  "backsliding"  in  pollution 
control.  EPA  agrees  with  the 
commenter's  statement  that  BCT  must  in 
all  cases  be  at  least  as  stringent  as  BPT. 
whether  BPT  is  in  a  guideline  or  in  a  BPJ 
permit  Moreover,  requiring  permittees 
to  maintain  the  level  of  control  imposed 
by  BPT  requirements  would  not  be 
contrary  to  Congressional  intent  with 
respect  to  control  of  conventional 
pollutants.  Under  section  301(b)(1),  all 
dischargers  are  required  to  comply  with 
BPT  requirements  by  1977.  BPT  is 
intended  to  be  the  floor  for  purposes  of 


determining  BCT  requirements  whether 
BPT  was  established  by  guideline 
promulgation  or  by  a  permit  writer's 
best  professional  judgement. 

Due  to  the  inconsistency  in  our 
current  regulations,  EPA  \s  considering 
revising  the  BCT  exception  to  make  it 
consistent  with  the  rest  of  the  anti- 
backsliding  policy.  The  Agency  is 
currently  working  on  a  BCT 
methodology  and  has  not  yet 
promulgated  any  BCT  guidelines. 
Additionally,  it  is  unclear  whether  there 
are  any  BPj  permits  more  stringent  than 
BPT  or  BCT  guidelines  that  will  present 
a  real  backsliding  issue.  Therefore,  the 
Agency  will  assess  the  need  to  correct 
the  anti-backsliding  policy  in 
conjunction  with  issuance  of  a  final  BCT 
methodology.  If  BCT  guidelines  are 
likely  to  allow  backsliding,  EPA  will 
propose  a  revision  to  correct  the  anti- 
backsliding  regulation  at  that  time. 

Finally,  one  commenter  supported  the 
proposal  on  the  grounds  that  it  would    i 
allow  EPA  to  correct  previous  errors. 
This  provision  is  not  intended  to  provide 
general  authorization  to  correct  previous 
errors.  EPA  already  has  authority  to 
correct  BPJ  permit  limitations  when  they 
are  unachievable.  .\s  noted  above, 
existing  §  122.44[l)!21(i)  allows  the 
reissuance  of  permits  with  less  stringent 
limitations  if  permittees  install  and 
properly  operate  and  maintain  the 
necessary  BPJ  limits.  Elsewhere  in  this 
rulemaking,  we  are  extenting  this  policy 
to  apply  to  modification  of  BPJ  permits. 
Under  today's  revision,  the  permitting 
authority  will  also  be  able  to  modify  (or 
reissue  with  less  stringent  limitations) 
BPJ  permits  upon  promulgation  of 
subsequent  guidelines  when  they  can 
only  be  achieved  with  costs  wholly 
disproportionate  to  those  considered  in 
the  guidelines,  although  the  revised 
limits  may  not  be  less  stringent  than  the 
guideline. 

4  EPA  action.  Based  upon  EPA's        I 
review  of  the  comments  and  the 
requirements  of  the  CW.^.  the  Agency 
has  decided  to  retain  the  current  anti- 
backsliding  policy  with  one  exception. 
The  regulation  will  now  allow  BPJ         | 
permits  to  be  made  less  stringent  if  the 
permittee  can  demonstrate  that  its 
removal  costs  are  wholly 
disproportionate  to  those  considered  in 
a  subsequently  promulgated  effluent    | 
guideline.  This  demonstration  should  be 
equivalent  to  the  s;,mi!ar  showing  in 
variance  requests  from  guidehnes-based 
permit  limitations  (see  §  125.31(b)(3)). 

Generally,  the  BPJ  permit  limitations 
are  based  upon  technology  that  is 
widely  known  and  not  different  from 
that  considered  m  guideline 
development.  Perm.it  writers  usually 
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know  the  approximate  removal  costs  at 
the  time  the  limitations  are  established. 
However,  in  some  cases,  technology 
may  be  installed  that  requires 
unexpected  and  inordinate  operation 
and  maintenance  costs  to  meet  the 
guideline.  In  these  cases,  we  will 
revaluate  the  previous  determination 
and  allow  the  permit  to  be  modified  to 
reflect  removal  costs  that  are  not  wholly 
disproportionate  to  those  on  which  the 
guideline  is  based  (although  in  no  event 
may  the  limitations  be  made  less 
stringent  than  the  guideline  without  a 
variance). 

EPA  would  like  to  clarify  one  final 
point  on  the  new  information  exception 
to  the  anti-backsliding  policy  in  the 
existing  regulations.  For  purposes  of 
implementing  the  anti-backsliding 
provision  in  §  122.44(1)  for  a  reissued 
permit,  where  limitations  in  the  expiring 
permit  were  based  on  water  quality 
standards,  "information"  under 
§  122.62(a)(2)  may  include  alternative 
grounds  (including  necessary 
n-.ethodology:  mathematical  parameters, 
and  other  assumptions)  for  translating 
water  quality  standards  into  water 
quality-based  limitations. 

E.  Disposal  to  Wells.  POTW's.  or  by 
Land  Application  (40  CFR  122.50  (CPR 
§  122.651) 

1.  Existing  rules.  The  existing 
r-  gulation  sets  forth  a  formula  for 
adjusting  mass-based  permit  effluent 
limitations  for  those  dischargers  that  do 
not  dispose  of  all  their  wastes  to  waters 
of  the  United  States.  The  purpose  of  the 
formula  is  to  assure  that  if  part  of  a 
discharger's  total  process  wastewater 
flow  is  diverted  to  wells,  land 
application  or  POTWs.  the  remaining 
wastes  discharged  to  surface  waters  are 
subject  to  technology-based 
requirements  notwithstanding  the 
diversion.  Mass-based  limitations  are 
adjusted  proportionally  to  the 
percentage  of  the  wastewater  disposed 
into  a  well,  a  POTW,  or  by  land 
application.  Thus  technology-based 
effluent  limitations  cannot  be  met 
merely  by  diverting  most  of  the 
wastestream  by  one  of  these  three 
methods. 

The  existing  regulation  does  not  limit 
or  prevent  a  discharger  from  disposing 
of  part  or  all  of  its  wastewater  to  a  well, 
by  land  application  or  to  a  POTW.  That 
decision  is  clearly  within  the  discretion 
of  the  discharger.  The  provision  simply 
recognizes  that  the  NPDES  permit 
program  of  the  CWA  focuses  on  control 
of  that  waste  actually  discharged  to 
waters  of  the  United  States.  Therefore, 
limitations  calculated  upon  the 
assumption  that  a  facility's  entire 
wastewater  flow  would  be  discharged  to 


waters  of  the  United  States  must  be 
adjusted  to  reflect  the  fact  that  only  a 
portion  of  it  is  in  fact  being  discharged. 
This  technical  adjustment  is 
accomplished  through  use  of  the  formula 
in  the  existing  regulation.  The  regulation 
does  not  regulate,  directly  or  indirectly, 
the  wastewater  that  is  diverted.  No 
limits  are  placed  on  the  amount  of 
wastewater  that  may  be  diverted,  nor 
upon  how  that  waste  is  treated  or 
disposed  of.  Generally,  such  activities 
are  outside  the  scope  of  the  NPDES 
program. 

The  existing  regulations  also  provide 
that,  if  a  discharge  to  a  well.  POTW,  or 
by  land  application  "changes  the 
character  or  treatability"  of  the 
pollutants  being  discharged  to  receiving 
waters,  the  effluent  limitation  can  be 
made  more  stringent  than  required  by 
application  of  the  adjustment  formula 
established  in  the  regulations.  This 
provision  was  originally  included  in 
response  to  comenters'  concerns  that  a 
strict  application  of  the  formula  would 
otherwise  allow  a  discharger  to  inject 
concentrated  wastes  into  a  well,  to  a 
POTW,  or  by  land  application  and  then 
discharge  relatively  dilute  wastes  to 
surface  water  with  little  cr  no  treatment. 

2.  Proposed  changes.  Industry  litigants 
complained  that  the  adjustment  formula 
in  the  regulation  unlawfully  and  unfairly 
discriminated  against  some  forms  of 
treatment  in  favor  of  others.  They 
claimed  that  their  diversion  of 
wastewater  to  land  application,  a 
POTW  or  a  well  was,  in  fact,  treatment 
of  that  waste  for  purposes  of  the  Clean 
Water  Act  and  that  therefore  no 
adjustment  of  their  permit  limits  was 
necessary  or  appropriate.  Industry 
supported  this  assertion  by  contending 
that  since  mass-based  permit  limits  are 
based  on  a  discharger's  level  of 
production  and  not  the  volume  of 
wastewater  discharged,  reduced  flow 
was  not  grounds  for  different  permit 
lim.its.  The  litigants  further  argued  that 
the  adjustment  formula  was  flawed. 
They  alleged  that  it  assumes  pollutant 
load  to  be  uniform  over  all  flow  rates 
and  treatment  plant  efficiency  to  be 
linear;  litigants  opined  that  treatment 
plant  efficiency  might  decline  when  flow 
is  reduced. 

In  the  settlement  with  industry 
litigants.  EPA  agreed  to  propose  their 
approach  for  public  comment. 

Consistent  with  that  agreement,  the 
proposal  would  amend  the  regulations 
to  recognize  land  application  and  well 
disposal  as  forms  of  treatment,  under 
the  NPDES  program,  that  prevent  wastes 
from  reaching  waters  of  the  U.S. 
Therefore,  technology-based  limitations 
would  not  be  adjusted  if  part  of  the 


wastestream  was  disposed  of  in  a  well 
or  by  land  application.  The  remaining 
wastes  directly  discharged  would  be 
allowed  the  full  wasteload  limitation. 

The  proposal,  however,  retained  the 
adjustment  formula  for  industries  which 
discharge  a  portion  of  their  wastes  into 
POTWs.  since  pollutants  from  a  POTW 
will  (indirectly)  be  discharged  into 
waters  of  the  U.S.  However,  the 
adjusted  effluent  limitation  could  be 
further  adjusted  under  the  proposal  if 
the  effluent  limitations  yielded  by  the 
formula  would  require  a  greater  degree 
of  efP.iient  reduction  (taking  into  account 
both  reduction  of  the  POTW  and 
reduction  at  the  perm.ittee's  facility) 
than  would  have  been  required  if  the 
industry  has  treated  and  discharged  all 
its  wastes  directly  to  the  receiving 
waters. 

Furthermore,  the  proposal  removed 
the  "change  the  character  or 
treatability  "  provision  which  would 
have  allowed  the  effluent  limitation  to 
be  made  more  stringent  if  the 
wastewaters  directly  discharged  were 
not  representative  of  the  total  waste 
flow.  This  provision  would  have  been 
superfluous  under  the  proposal. 

3.  Comments  and  responses.  Several 
commenters  supported  the  proposed  rule 
and  reiterated  litigant  contentions  that 
well  injection  and  land  application  are 
forms  of  treatment  and  that  the  existing 
regulation  unlawfully  discriminated 
against  such  forms  of  treatment.  One 
commenter  believed  EPA  should  not  be 
concerned  about  the  impacts  of  diverted 
wastewater  because  other  programs 
such  as  the  UIC,  pretreatment,  and 
RCRA  programs  should  adequately 
protect  the  environment.  Other 
commenters  objected  to  well  injection 
and  land  application  being  considered 
forms  of  treatment.  They  stated  that  the 
overall  effect  of  such  an  interpretation 
would  be  an  increase  of  pollutant 
discharges  to  the  waters  of  the  U.S.  and 
to  the  environment.  These  commenters 
pointed  out  that  both  disposal  into  wells 
and  land  application  may  ultimately 
result  in  contamination  of  ground  and 
su.'-face  waters.  One  commenter  stated 
that  the  proposal  could  lead  to  the 
situation  where  a  facility  discharged  all 
but  the  guideline  amounts  to  land  or 
wells  and  then  discharged  the  remainder 
to  surface  waters,  untreated.  Similarly, 
another  commenter  claimed  that  the 
proposal  would  allow  a  municipality  to 
discharge  raw  sewage  from  a  portion  of 
its  population  if  wastes  from  the 
remainder  of  its  population  are  disposed 
of  on  land  or  by  discharge  to  another 
municipality. 

Othi'r  commenters  objected  to  land 
application  brine  considered  treatment 
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that  prevents  wastes  from  reaching 
wastewaters  of  the  U.S..  since  surface 
runoff  from  the  application  area  would 
convey  applied  pollutants  to  receiving 
waters.  One  commenter  objected  to 
EPA's  "novel"  approach,  stating  that 
underground  injection  cannot  be 
considered  a  form  of  treatment,  and,  in 
fact,  is  more  properly  regarded  as  a 
substitute  for  treatment. 

After  reviewing  comments  received 
and  reevaluating  the  issues,  the  Agency 
has  decided  to  retain  the  existing 
regulation.  If  all  the  effluent  limitations 
guidelines  and  permit  limitations  wore 
expressed  solely  in  terms  of 
concentration,  there  would  be  no  need 
for  the  adjustment  foTmula  contained  in 
the  existing  regulation.  If  a  discharger 
sent  half  of  his  wastewater  to  an 
injection  well  or  land  application,  a 
concentration-based  limit  would  assure 
the  same  level  of  treatment  of 
wastewater  directly  discharged  as 
would  have  been  applied  to  the  total 
wastestream.  However,  to  preclude 
dilution  as  a  substitute  for  treatment 
and  to  encourage  flow  reduction  (such 
as  recycling  of  process  w-ater)  at  the 
industrial  facility,  effluent  limitation 
guidelines  are  often  expressed  solely  in 
terms  of  mass.  While  mass-based  limits 
address  the  problems  related  to  dilution, 
such  limits  do  not  similarly  assure  a 
consistent  level  of  treatment  for 
dischargers  who  reduce  flow  by  well 
injection,  land  application,  or  routing  to 
a  POTW.  By  retaining  the  existing 
regulation,  EPA  ensures  that  the 
regulatory  approach  to  both  mass-based 
and  concentration-based  limits  is 
consistent. 

The  policy  in  the  existing  regulation  is 
also  consistent  with  the  development  of 
effluent  guidelines.  Production-based 
mass  limiis  in  effluent  limitations 
guidelines  are  based  upon  the 
assumpticn  that  total  process  flows 
would  be  directly  discharged.  In  the 
guideline  development  process,  the 
treatment  technology  is  evaluated  and  a 
concentration  limit  determined.  The 
concentration  limit  is  then  multiplied  by 
the  process  flow  per  unit  of  production. 
The  result  of  this  multiplication  is  the 
mass  limit  per  unit  production.  If  some 
of  the  process  flow  is  diverted,  it  is 
necessary  to  adjust  the  above 
calculation  since  the  mass  guideline 
limit  is  based  upon  the  total  process 
flow.  (While  flow  reduction  techniques 
may  also  reduce  process  flow  to  the 
treatment  facility,  there  is  no  diversion 
of  wastewater  containing  pollutants: 
since  pollutant  loads  are  not  changed, 
adjustment  is  unnecessary.)  The  existing 
regulation  makes  the  necessary 
adjustment  by  revising  the  limitation  to 


reflect  the  amount  of  wastewater 
directly  discharged. 

Furthermore,  the  adjustment  of  mass- 
based  permit  limitations  accords  with 
the  intent  of  the  CWA.  Section  402(a)(1) 
authorizes  the  Administrator  to  issue  a 
permit  for  the  "discharge  of  any 
pollutant"  upon  the  condition  that  the 
discharge  meets  the  requirements  of. 
Inter  alia,  section  301.  It  is  clear  from 
the  Act  that  the  "discharge  of  a 
pollutant."  as  defined  in  section  502(12). 
must  comply  with  the  technology-based 
standards  of  section  301.  If  part  of  a 
discharger's  process  wastewater  is 
released  to  the  environment  in  a  manner 
that  is  not  a  "discharge  of  a  pollutant." 
e.g..  into  a  POTW  or  by  land 
application,  then  it  would  be 
inappropriate  to  allow  the  discharger  to 
escape  the  technology-based 
requirements  of  section  301  in  the 
section  402  permit  for  the  remaining 
flows.  The  existing  regulation  requires 
the  same  degree  of  treatment  to  the 
wastewater  directly  discharged  as 
would  have  been  applied  to  the  total 
wastewater.  As  noted,  this  is  also  the 
same  degree  of  treatment  that  would  be 
required  if  EPA  had  included 
concentration-based  limits.  Dischargers 
should  not  be  given  a  credit  merely 
because  EPA  chose  to  encourage  flow 
reduction  by  solely  limiting  pollutant 
mass.  To  give  a  discharger  "credit" 
because  he  disposed  of  the  rest  of  his 
wastewater  into  an  injection  well  or  by 
land  application  would  be  inconsistent 
with  the  intent  of  the  CWA  to  apply 
technology-based  limits  to  all  discharges 
to  waters  of  the  U.S.  The  statute 
requires  technology-based  limits  for 
"discharges  of  pollutants"  without 
regard  to  whether  all  or  only  some 
process  wastewater  is  discharged. 

Waste  disposal  through  land 
application  and  discharge  to  wells  also 
presents  environmental  risks  of  an 
unknown  dimension.  Surface 
impoundments  and  water  treatment 
lagoons  that  handle  other  than 
hazardous  wastes  are  not  extensively 
regulated  by  the  Agency.  EPA's  recehtly 
completed  Surface  Impoundment 
Assessment  indicates  that  many  such 
facilities  have  the  potential  to  and  do 
contaminate  groundwater.  About  40%  of 
municipal  and  industrial  impoundments 
are  located  in  areas  with  thin  or 
permeable  soils  or  over  aquifers 
currently  used  or  that  could  be  used  for 
drinking  water.  The  impact  of  land 
application  systems  upon  groundwater 
is  not  yet  known,  although  recent 
information  indicates  some 
environmental  threat.  Also,  some  land 
application  systems  are  designed  to  lead 
to  sheet  runoff  to  surface  waters,  which 


would  be  classified  as  a  non-point 
source  not  subject  to  NPDES  permitting. 
Although  well  injection  will  ultimately 
be  regulated  by  the  Underground  ! 

Injection  Control  (UlC)  Program,  the  UIC 
program  is  not  yet  fully  implemented  in 
most  States,  and  requirements  for  some 
varieties  of  wells  have  not  yet  been 
specified.  In  light  of  the  risks,  well  | 

injection  and  land  application  should 
not  be  considered  treatment  for  the 
purpose  of  avoiding  recalculation  of 
mass-based  permit  limitations,  since 
they  could  ultimately  result  in  increased 
release  of  uncontrolled  pollutants  to  the 
environment.  The  presenf  uncertainty 
and  potential  for  harm  as  well  as  the 
fact  that  NPDES  permit  writers  are  not 
equipped  to  evaluate  the  effectiveness 
or  environmental  impacts  of  these 
means  of  xiisposal  is  another  reason 
EPA  has  decided  not  to  allow  credit. 

Contrary  to  one  commenter's  view, 
EPA  does  not  intend  or  expect  its  action 
today  to  discourage  land  application  or 
well  injection  where  these  are 
appropriate.  Dischargers  can  still 
dispose  of  any  part  of  their  wastewater 
by  land  application  or  well  disposal. 
The  NPDES  regulations  are  neutral  and 
are  not  intended  to  either  encourage  or 
discourage  other  disposal  options.  If  a 
portion  of  a  discharger's  process 
wastewater  is  disposed  into  a  well  or  by 
land  application,  the  proposal  would 
have  allowed  the  remaining  wastewater 
to  be  directly  discharged  with  the  same 
total  mass  of  pollutants  as  if  all  the 
wastewater  were  directly  discharged.  In 
some,  perhaps  many  cases,  this  would 
mean  that  the  discharge  itself  would  not 
be  treated  at  all.  Such  a  result  would  be 
inconsistent  with  the  basic  technology- 
based  approach  of  the  CWA. 

One  commenter  asserted  that  the 
existing  regulation  would,  in  effect, 
penalize  a  discharger  for  her  investment 
in  wells  or  in  land  application  by 
requiring  more  stringent  treatment  of  the 
wastewater  actually  discharged  to  the 
waters  of  the  U.S.  EPA  does  not  agree 
because,  as  indicated  above,  the 
regulation  does  not  require  wore 
stringent  treatment  but  simply  a 
proportionate  level  of  treatment  for  the 
portion  which  is  directly  discharged.  If  a 
facility  chooses  to  dispose  of  some 
wastewater  by  land  application  or  other 
means  instead  of  discharging  it  directly, 
that  decision  is  most  likely  based  on  a 
weighing  of  all  relevant  factors,  one  of 
which  is  the  relative  costs.  The  Agency 
is  not  concerned  with  this  industrial  cost 
balancing,  but  rather  with  ensuring  that 
whatever  amount  of  wastewater  the 
facility  ultimately  decides  to  discharge 
is  treated  to  a  level  consistent  with  the 
CWA  requirements.  Consistent  with  this 
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approach,  the  costs  of  disposal  into  a 
well.  POTW.  or  by  land  application  will 
not  be  considered  appropriate  costs  in 
determining  control  measures  which 
constitute  BPT.  BAT  or  BCT  in  BPj 
determinations. 

In  a  similar  vein,  it  has  been  asserted 
by  a  commenter  that  the  Agency  has  not 
considered  the  economic  achievability 
of  complying  with  an  effluent  guideline 
limitation  if  that  limitation  has  been 
adjusted  to  reflect  reduced  flow.  This 
assertion  is  incorrect.  The  determination 
of  economic  achievability  for  an  effluent 
limitations  guideline  also  applies  to  the 
adjusted  limitation. 

When  technology-based  effluent 
limitations  guidelines  are  developed,  the 
Agency  estimates  the  costs  for 
investment  and  operation  of  a  treatment 
system.  If  plant-specific  costs  are 
estimated,  the  size  of  the  treatment 
system  reflects  the  amount  of  the 
facility's  wastewater.  This  amount  of 
wastewater  flow  may  reflect  the 
facility's  current  flow  or  a  reduced  flow 
that  the  Agency  believes  can  be 
achieved  through  process  changes  such 
as  recycling.  In  either  case,  the  costs  of 
the  treatment  system  reflect  those  that 
vvill  allow  the  facility  to  comply  with  the 
effluent  guideline  limitation.  These  costs 
are  the  basis  of  the  economic  impact 
analysis,  which  is  used  to  determine 
economic  achievability. 

If  a  discharger  chooses  to  reduce 
wastewater  flow  by  disposal  practices 
such  as  well  injection,  a  smaller  or  less 
extensive  treatment  system  should  be 
required  and  the  end  result  will  still  be 
economically  achievable.  In  fact,  the 
discharger  would  likely  not  make  such  a 
change  unless  it  results  in  cost  savings. 
It  is  reasonable  to  assume  that  in 
exercising  its  discretion  to  select 
wastewater  disposal  practices,  a  facility 
will  not  choose  a  more  costly  option 
than  is  necessary.  EPA  should  not  adjust 
the  regulations  to  benefit  dischargers 
that  choose  a  more  expensive  method  of 
disposal. 

Other  commenfers  point  out  that  the 
proposed  rule  would  be  unfair  to 
dischargers  tht  discharge  directly 
because  a  comparable  degree  of 
treatment  would  not  be  required  for 
those  using  land  application  or  an 
injection  well.  EPA  agrees  that  in  some 
circumstances  inequities  could  result  if  a 
competitor  were  able  to  avoid  treatment 
costs  by  disposing  of  part  of  his 
wastewater  to  a  well  or  by  land 
application.  In  addition,  the  proposal 
would  lead  to  inequities  between 
dischargers  with  concentration-based 
limits  and  those  with  mass-based  limits, 
since  concentration-based  limits  remain 
applicable,  unchanged,  even  if  a  portion 


of  the  wastewater  is  land  applied  or 
injected  to  wells. 

Another  concern  raised  by 
commenfers  was  in  reference  to  the 
existing  provision  which  provides  EPA 
with  the  authority  to  make  the 
limitations  more  stringent  under  Part 
125,  Subpart  D,  if  discharges  to  wells, 
POTWs  or  by  land  application  change 
the  "character  or  treatability"  of  the 
pollutants  discharged  to  receiving 
waters.  One  commenter  pointed  out  that 
the  proposal  never  provided  a  reason  for 
omitting  that  provision.  The  proposal  to 
provide  treatment  "credits"  for  disposal 
into  wells,  by  land  application  and  for 
the  amount  of  effluent  reduction  at  a 
POTW.  would  have  eliminated  the  need 
for  the  "character  or  treatability" 
provision.  Since  EPA  has  decided  not  to 
proceed  with  the  proposed  approach,  it 
is  appropriate  to  maintain  that 
provision. 

A  few  commenters  stated  that  the 
existing  regulation  assumes  that  the 
efficiency  of  a  treatment  plan  is  linear, 
but  in  fact  the  efficiency  declines  when 
process  flow  is  reduced.  Generally. 
EPA's  experience  is  that  efficiencies  of 
treatment  systems  are  linear  in  relation 
to  flow.  Effluent  guidelines  regulate 
large  and  small  plants  based  upon  a 
linear  model:  the  discharge  limit  is 
based  upon  the  size  of  the  plant 
reflected  by  its  production  level  and 
process  wastewater  flow.  In  fac». 
contrary  to  the  commenters'  suggestions, 
EPA  expects  that,  in  most  instances,  if 
the  flow  is  reduced,  the  efficiency  of  an 
existing  treatment  plant  would  increase 
because  of  the  greater  retention  time  of 
the  wastewater  by  the  treatment  facility. 

However  in  certain  circumstances  the 
efficiency  of  a  treatment  plant  may 
decline  when  process  flow  is  reduced. 
This  might  occur,  for  example,  if 
disposal  of  highly  concentrated 
wastewater  to  a  well.  POTW  or  by  land 
application  leaves  a  discharger  with 
highly  diluted  wastewater  to  be  treated. 
It  is  also  possible  that  the  situation 
might  arise  where  the  efficiency  of  a 
plant  declines  merely  because  the 
process  flow  is  reduced.  If  application  of 
the  adjustment  formula  would  lead  to 
removal  costs  which  would  be  wholly 
out  of  proportion  to  the  removal  costs 
considered  during  development  of  the 
national  limits,  then  the  discharger  may 
be  eligible  for  a  further  adjustment 
under  Part  125,  Subpart  D  fundamentally 
different  factor  variance  procedure.  For 
this  reason,  todays  rulemaking  clarifies 
that  the  effluent  limitations  may  be 
further  adjusted  under  Part  125,  Subpart 
D  to  make  them  either  more  or  less 
stringent  if  disposal  to  a  well,  POTW  or 
by  land  apolication  changes  the 


character  or  treatability  of  the  pollutants 
being  discharged  to  receiving  waters. 
This  clarification  should  alleviate  the 
concerns  of  commenters  who  pointed 
out  that  a  reduction  in  flow  rate  may 
decrease  efficiency  or  that  the  existing 
regulation  assumes  that  pollutant  loads 
are  uniform  over  all  flow  rates. 

In  the  case  of  discharges  to  POTWs, 
the  proposal  would  have  allowed 
effluent  limitations  to  be  adjusted  if  the 
effluent  limitations  yielded  by  the 
formula  would  require  a  greater  degree 
of  effluent  reduction  (taking  into  account 
both  reduction  at  the  POTW  and  at  the 
permittee's  facility)  than  would  have 
been  required  if  the  industry  had  treated 
and  discharged  all  lis  wastes  directly  to 
the  receiving  waters. 

Several  commenters  supported  the 
proposed  approach  fur  POTWs.  Another 
commenter  pointed  out  that  this 
provision  is  equivalent  to  "removal 
credits"  which  provide  a  discharger  into 
a  POTW  with  an  allowance  for  the 
treatment  achieved  by  the  POTW. 
However,  the  commenter  stated  that  it 
does  not  have  any  of  the  detailed 
showings  and  other  safeguards  required 
under  the  removal  credit  program  in  40 
CFR  403.7.  Consistent  with  the  approach 
taken  with  respect  to  well  disposal  or 
land  application,  the  final  regulation 
applies  mass-based  guidelines  to  the 
wastewater  to  be  directly  discharged 
into  waters  of  the  U.S.  If  part  of  the  total 
wastewater  is  disposed  of  elsewhere 
(e.g..  into  a  POTW),  it  shoud  be  dealt 
with  in  the  context  of  other  regulatory 
programs.  For  example,  discharges  to 
POTWs  must  meet  categorical 
pretreatment  standards  and  other  local 
limits  imposed  on  industrial  dischargers 
by  the  municipal  treatment  authority. 
Wastewater  disposed  into  a  POTW  may 
be  eligible  for  a  removal  credit  under  a 
pretreatment  program  and  will  be  dealt 
with  in  that  context. 

4.  EPA  action.  After  analyzing  the 
comments  received  and  reevaluating  our 
proposal,  we  have  decided  to  retain  our 
long-standing  policy  expressed  in  the 
existing  regulation.  In  response  to 
comments,  however,  we  have  clarified 
the  regulation  to  allow  less  stringent 
limitations  if  the  character  or 
treatability  of  discharged  wastewater  is 
changed. 

It  should  also  be  clarified  that  when 
information  comes  to  the  attention  of  the 
permitting  authority  concerning  a 
discharger  reducing  the  flow  upon  which 
a  permit  is  based  by  well  injection,  land 
application  or  discharge  to  a  POTW.  this 
constitutes  grounds  for  permit 
modification  as  new  information  under 
40  CFR  122.62(a)(2)  |CPR  §  122.15(a)(2)). 
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F.  Best  Professional  |udgment  (BP|)  and 
Draft  Devetopment  Documants  and 
Treatability  Manual 

1  Best  Professional  Judgment  (BPf) 
(40CFR  124.56lb)ll).  125.31c)  (2).  (3). 
125.3fdJ/.—a.  Existing  ru/es.  Effluent 
limitations  rriBy  be  established  on  a 
case-by-case  basis  under  section 
402|a)fl)  of  the  Clean  Water  Act  in  the 
absence  of  applicable  effluent 
limitations  guidelines,  or  in  addition  to 
effluent  limitations  guidelines  if  these 
guidelines  do  nut  control  pollutants  of 
concern  or  particular  wastestreams  at  a 
facility.  Permits  containing  case-by-case 
effluent  limitations  are  based  on  a 
permit  writer's  "best  professional 
judgment'"  IBPJ)  and  represent  the 
appropriate  statutory'  requirement— 
"best  practicable  control  technology 
currently  available"  (BPT).  "best 
conventional  pollutant  control 
technology  currently  available  "  |BCT), 
or  "best  available  technology 
economically  available"  (BAT)— for  that 
particular  facility. 

Because  "BP|  "  permit  effluent 
limitations  and  conditions  operate  in  the 
absence  of.  or  in  addition  to.  effluent 
limitations  guidelines  authorized  under 
section  304(bj  of  the  Clean  Water  Act. 
permit  writers  are  required  to  apply  the 
appropriate  statutory  factors  in  that 
section  when  imposing  technology- 
based  effluent  limitations  in  permits  on 
a  case-by-case  basis.  The  current 
regulations  clearly  state  this  obligation 
by  requiring  permit  writers  when  writing 
BPJ  permits  to  '"apply  the  appropriate 
factors  listed  in  section  304  " 

b.  Proposed  changes.  Industry 
litigants  were  concerned  that  permit 
writers  would  not  address  these 
statutory  factors  unless  expressly  listed 
in  the  regulation.  They  were  also 
concerned  that  permit  writers  would  not 
explain  the  basis  for  their  case-by-case 
determinations  unless  the  regulation 
expressly  recniired  that  their  bases  be 
set  forth  in  the  fact  sheet  required  by 

§  124.56.  EPA  responded  to  these 
concerns  by  proposmg  to  list  the  section 
304(b)  factors  in  proposed  §  125.3(d)  and 
to  specifically  reference  the  fact  sheet  in 
proposed  §  125. 3  (c)(2)  and  (c)(3).  EPA 
also  proposed  a  conforming  revision  to 
§  124.,S6(b)(l). 

c.  Comments  and  responses.  Industry 
groups  supported  the  proposed  changes 
contending  that  listing  the  statutory 
factors  would  help  ensure  that  permit 
writers  follow  the  proper  methodology 
in  settmg  BPJ  effluent  limitations  They 
also  claimed  that  requiring  the  fact  sheet 
to  set  forth  the  basis  for  BPJ  limitations 
would  make  it  easier  for  applicants  to 
comment  on  draft  BPJ  permits  and  for 
courts  to  review  challenges  to  the,se 


permits.  Two  States  administering  the 
NPDES  program  objected  to  the 
proposal  on  the  grounds  that  it  would 
impose  a  burdensome  requirement  on 
the  administenng  agency  and,  if 
followed  literally,  could  make  the  fact 
sheet  a  larger  document  than  the  permit. 

Sections  124.8  and  124.56  of  the 
current  NPDES  regulations  require 
permit  writers  to  prepare  a  fact  sheet  for 
every  draft  permit  for  a  major  .NfPDES 
facility  or  activity.  In  accordance  with 
these  provisions,  a  fact  sheet  must 
include  cilculations  or  other  necessary 
explanations  of  the  derivation  of 
specific  effluent  limitations  and 
conditions,  intludmg  a  citation  to 
applicable  effluent  limitations  guidelines 
or  where  not  applicable,  an  explanation 
of  how  alternative  limits  were 
developed.  (For  minor  dischargers  the 
permit  writer  must  prepare  a  statement 
of  basis  (40  CFR  124.7).  Although  less 
detailed  than  a  fact  sheet,  a  statement  of 
basis  still  requires  an  explanation  of  the 
derivation  of  the  permit  conditions.) 
States  opposing  the  proposal  apparently 
believed  that  reference  to  the  fact  sheet 
in  proposed  §  125  3  (c!l2)  and  (c){3) 
imposed  some  greater  burden  of 
justification  for  BPJ  limitations.  The 
intent  was  merely  to  point  out  the 
requirements  of  §  §  124  8  and  124.56  of 
BP]  situations.  To  avoid 
misunderstanding.  FP.-\  has  deleted  the 
reference  to  the  fact  sheet  in  proposed 
§  125.3  (c)(2)  and  (c)(3)  as  redundant 
with  existing  §§  124.8  and  124.56.  The 
final  regulation  retains  the  section 
304(b)  statutory  factors  a  permit  wnter 
must  consider  when  settmg  technology- 
based  effluent  limitations  on  a  case-by- 
case  basis.  Although  BPJ  permit  wnters 
are  required  to  consider  these  factors 
whether  or  not  they  are  listed  in  the 
regulations,  the  Agency  agrees  it  is  more 
efficient  and  effecbve  to  restate  them  in 
the  regulations. 

One  commenter  requested  that  permit 
writers  be  specifically  instnjcted  in 
§  125.3  to  use  the  proposed  BCT 
methodology  (47  FR  49176  et  seq.. 
October  29,  1982)  in  determining  BPJ- 
BCT  eftluent  limitations.  Since  the  BCT 
methodology  has  not  yet  been  finalized, 
it  would  be  inappropnate  to  reference  if 
in  this  rulemaking.  However,  permittees 
and  permit  writers  should  be  aware  that 
once  EPA  establishes  a  BCT 
methodology,  permit  writers  must  apply 
this  methodology  in  establishing  BPJ 
permit  limitations. 

d  EPA  action  Based  on  an  evaluation 
of  the  comments  in  light  of  our  BP| 
permit  expenence,  EPA  will  retain  the 
list  of  statutory  factors  but  has  not 
adopted  the  fact  sheet  portion  of  the 
proposal. 


2.  Draft  Development  Document  an  J 
Treatability  Manual  (40  CFR 
125.3lcK2)).—a.  Existing  rvles.  The 
current  regulation  includes  EPA  draft  or 
proposed  development  documents  or 
guidance  in  a  parenthetical  clause  as 
examples  of  available  information  a 
permit  writer  must  consider  when 
making  case-by-case  determinations  of 
technology-based  effluent  limitations. 

b.  Proposed  changes.  Industry  parties 
to  the  settlement  agreement  were 
concerned  that  permit  wnters  would  do 
more  than  just  consider  development 
documents  and  guidance  when  writing 
BPJ  permits.  They  feared  that  permit 
writers  would  be  bound  by  these 
documents  which,  in  their  opiruon,  often 
contained  faulty  data.  Additionally, 
litigants  claimed  that  if  permit  writers 
are  required  to  consider  draft 
development  documents  and  guidance, 
there  would  be  no  incentive  for  EPA  to 
finalize  effluent  hm.tation  guidelines.  In 
response  to  these  concerns.  EPA 
proposed  to  delete  Ihe  parenlhetical 
reference  to  the  documents  m 
§125.3(c)(21(i),  and  slated  in  the 
preamble  to  the  pioposdl  that  although 
not  bound  by  EPA  draft  or  proposed 
development  documents  or  guidance, 
permit  writers  must  consider  all 
pertinent  information,  including  these 
documents,  in  developing  case-by-case 
effluent  limitations. 

c.  Comments  and  responses.  We 
received  two  comments  on  this  issue. 
Both  supported  the  proposed  deifetion  of 
the  parenthetical  clause  and  stated  that 
this  change  would  ensure  that  undue 
weight  would  not  be  given  to  these 
documents. 

d.  EPA  actjon.  The  fuial  regulation 
does  not  contain  the  parenlhetical 
clause.  EPA  continues  to  support  the 
position  taken  in  the  preamble  to  the 
proposal  that  in  establishing  case-by- 
case  perniji  limitations  under  section 
402(a;(l)  of  the  CW.A„  permit  writers  are 
not  bound  by  EPA  dreft  or  proposed 
development  documents  or  guidance. 
Permit  writers  should  consider  all 
pertinent  information,  including  these 
documents,  when  developing  case-by- 
case  effiuenl  limitations,  lust  as  they 
must  consider  significant  comments  and 
criticisms  of  the  data  they  contain. 

G   Nef/Gro«8  Limits  (40  CFR  122.4S<g)) 
(CPR  §  122.83  (g).  (hH 

1  Existing  rules.  Tht  issue  of  whether 
and  to  what  extent  net/gross  credits 
should  be  granted  arises  because  of 
what  appears  to  be  a  funda.mental 
dichotomy  Industry  has  argued  that 
dischargers  are  not  responsible  for 
removing  pollutants  already  present  in 
their  intake  water.  (See  Appa/arnian 
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Power  Co.  v.  Train,  545  F.Zd  1351. 1377 
(4th  Cir.  1977)).  This  should  lead,  they 
contend,  to  simple  subtraction  of  intake 
pollutant  values  from  effluent  values 
when  setting  permit  limits  and 
measuring  compliance.  However, 
effluent  limitations  guidelines 
(guidelines)  and  other  technology-based 
permit  limitations  are  written  on  a  gross 
basis  without  any  such  subtraction, 
because  within  a  broad  range  of  influent 
pollutant  concentrations,  treatment 
systems  typically  reduce  pollutants  to  a 
certain  level.  Pragmatically,  therefore, 
technology-based  limits  should  be 
achievable  regardless  of  the  amount  of 
intake  pollutants.  To  grant  a  net/gross 
credit  may  give  an  unfair  advantage  to 
facilities  with  measurable  levels  of 
pollutants  in  their  intake  waters.  Such 
facilities,  by  relying  on  intake  credits, 
could  "comply"  with  effluent  limitations 
by  utilizing  a  lower  level  of  treatment 
than  their  competitors  on  cleaner 
streams — frequently  a  far  lower  level  of 
treatment  than  that  designated  by  EPA 
as  BAT.  Furthermore,  intake  pollutants 
rarely  simply  pass  through  a  facility  and 
all  its  associated  intake  and/or  effluent 
treatment  without  some  removal  and/or 
complicated  exchange  of  pollutants.  In 
particular,  generic  pollutant  parameters, 
such  as  total  suspended  solids  or 
biochemical  oxygen  demand,  frequently 
measure  very  different  things  in  the 
influent  and  effluent.  Thus,  a  simple 
subtraction  of  intake  pollutants  often 
does  not  make  sense  and  would  result  in 
relaxing  control  standards  in 
inappropriate  circumstances. 

The  existing  rule  was  intended  to 
provide  an  allowance  for  intake 
pollutants  considering  the  circumstances 
described  above.  Credits  are  available 
for  pollutants  to  the  extent  that  they  are 
not  removed  by  intake  and  effluent 
treatment  systems.  Also,  to  qualify  for  a 
credit,  the  intake  water  must  come  from 
the  "same  body  of  water"  as  that  which 
receives  the  discharge.  Additionally, 
pollutant  parameters  in  the  effluent  must 
be  physically,  chemically  and 
biologically  identical  to  those  found  in 
the  influent.  These  and  other  conditions 
are  intended  to  address  the  problems 
described  above  and  to  limit  the  use  of 
net  credits  to  appropriate  circumstances. 

2.  Proposed  changes.  Industry  litigants 
were  concerned  that  the  restrictions  in 
the  existing  rule  severely  limited  the 
availability  of  net  credits.  For  example, 
most  pollutants  change  form  in  some 
way  as  they  pass  through  a  facility,  and 
thus  it  is  nearly  impossible  to  provide 
exact  physical,  chemical,  and  biological 
identity  between  intake  and  effluent 
pollutants.  EPA,  for  its  part,  was 
concerned  that  permitting  authorities 


were  overlooking  the  need  for  careful 
application  of  net  credits  due  to  the 
excessive  complexity  of  the  existing 
rule.  Therefore,  the  proposal  dropped 
many  of  the  existing  restrictions  in  an 
attempt  to  respond  to  both  these 
concerns.  They  were  replaced  by  a 
statement  that  net  credits  would  be 
given  only  where  necessary  to  meet 
applicable  technology-based  limitations. 
In  place  of  the  demonstration  of  exact 
equivalency  of  pollutant  parameters  in 
influent  and  effluent,  three  alternative 
demonstrations  of  substantial  similarity 
were  provided.  The  "same  body  of 
water"  restriction  was  dropped.  (See  47 
FR  52080-81,  November  18,  1982.)  Both 
th  existing  rule  and  the  proposal 
reflected  the  efforts  of  many  parties  to 
deal  with  many  individual  situations  of 
concern.  In  both  cases,  this  led  to 
detailed  and  lengthy  regulations  and 
preamble  discussions.  The  settlement 
agreement  resulted  in  such  a 
complicated  proposal  that  EPA  became 
concerned,  after  reviewing  public 
comments  on  the  proposal,  that  the 
proposed  changes  failed  to  simplify  the 
net/gross  provision  so  that  if  might  be 
properly  understood  and  implemented. 

3.  Comments  and  responses.  The  most 
controversial  aspect  of  the  net/gross 
issue  was  the  removal  of  the  "same 
body  of  water"  restriction.  Industry 
comments  were  strongly  in  favor  of 
removal  of  this  restriction  while 
environmenfel  groups  and  government 
organizations  were  strongly  opposed. 
One  government  organization  stated 
that  it  was  aware  of  several  instances  in 
which  contaminated  groundwater  was 
being  used  for  non-contact  cooling  water 
and  discharged  to  cleaner  surface  water 
without  treatment.  During  the 
development  of  the  existing  rule,  EPA 
was  particularly  concerned  with  fresh 
water  discharge  to  estuaries.  Several  of 
the  environmentalist  anC  government 
organizations  gave  hypothetical 
examples  in  support  of  retention  of  the 
restriction.  Industry  commenters 
claimed  that  water  quality  standards 
were  sufficient  to  protect  receiving 
water  while  those  opposed  to  the 
proposal  pointed  out  that  standards  are 
often  inadequate,  especially  for  toxic 
pollutants.  While  EPA  agrees  with  this 
latter  argument,  we  alsoinote  that  in 
some  limited  cases  the  same  body  of 
water  restriction  may  not  be 
appropriate.  One  example  might  be  a 
case  where  intake  waters  are  taken 
from  a  relatively  clean  tributary  of  a 
relatively  dirty  body  of  water  and 
discharged  to  the  latter  body,  possibly 
adjacent  to  where  the  tributary  itself 
flows  into  the  large  body.  Therefore, 
EP.^  has  decided  to  retain  the  same 


body  of  water  restriction  but  with  some 
discretion  available  to  the  permitting 
authority  to  waive  the  requirement  on  a 
case-by-case  basis.  EPA  agrees  with  the 
commenters  who  said  that  water  quality 
standards  are  often  inadequate  since 
many  States  have  not  yet  developed 
specific  limitations  on  toxic  pollutants, 
and  hence  meeting  water  quality 
standards  is  not  alone  a  sufficient 
condition  for  this  waiver. 

One  commenter  stated  that  the 
proposed  regulations  have  too  many 
restrictions  and  give  too  much  discretion 
to  the  permit  writer.  The  commenter 
said  industry  is  not  responsible  for 
removing  pollutants  in  the  intake  water 
and  that  EPA  should  provide  for  simple 
subtraction  of  all  intake  pollutants  from 
effluent  standards.  For  the  reason  stated 
above,  EPA  cannot  accept  this 
argument.  Intake  pollutants  do  not  pass 
through  intake  treatment  systems, 
facilities,  and  effluent  treatment  systems 
unchanged.  Thus,  simple  subtraction 
would  amount  to  a  relaxation  of 
standards  that  were  based  on  a 
determination  of  what  technology  can 
achieve,  without  taking  into  account  the 
true  removals  the  technology 
accomplishes.  Another  industrial 
commenter  stated  that  EPA  should 
"continue  to  allow  a  full 
credit  *  *  and  *  *   *  not  use  a 
threshold  test."  The  commenter 
misinterprets  the  current  regulation 
which  does  not  allow  a  full  credit,  but 
only  a  credit  after  consideration  of 
removal  in  intake  and  effluent  treatment 
systems.  Today's  regulation  replaces 
that  complicated  calculation  with  a 
more  simple  approach  of  granting  credit 
as  needed  to  meet  technology-based 
standards. 

Several  commenters  stated  that  the 
proposal  was  too  complex.  As  indicated 
above.  EPA  agrees  and.  in  today's  final 
rule,  has  attempted  to  simplify  the 
regulations  and  preamble  explanation. 
A  State  agency  commented  that 
discretion  regarding  net  credits  should 
be  left  to  the  permitting  authority.  EPA 
agrees  that  the  permitting  authority  is 
best  positioned  to  decide  when  net 
credits  are  appropriate  and  has 
significantly  simplified  the  regulation 
and  preamble  to  further  this  principle. 

A  commenter  representing  a  water 
treatment  plant  supported  the  proposed 
changes  to  the  net/gross  rules  and 
argued  that  raw  water  clarifier  sludge 
and  filter  backwash  should  be  allowed 
to  be  discharged  back  to  the  stream.  A 
State  maintained  that  this  was  an 
unwarranted  exemption  from  NPDES 
requirements.'The  existing  regulation 
has  been  interpreted  by  some  as 
imposing  an  absolute  ban  on  clarifier 
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sludge  discharges,  although  on  its  face  it 
only  bans  net  credits  for  such 
discharges.  The  proposal  was 
interpreted  to  allow  these  discharges 
without  restnction.  except  for 
restrictions  required  to  meut  water 
quality  standards. 

After  review  of  all  of  the  comments  on 
this  issue.  EPA  has  decided  that  both 
extreme  positions  are  tindesirabie. 
Discharge  requirements  for  discharges 
of  raw  water  clanfier  sludge  and  filter 
backwash  are  best  determined  at  the 
local  permitting  level  after  consideration 
of  the  appropriate  technology-based 
effluent  limits  and  water  quality 
standards.  Since  there  are  no  national 
guidelines  for  these  disrharges.  they 
must  be  limited  on  a  case-by-case  basis 
according  to  the  permit  writer's  Best 
Professional  Judgment  (BPj).  with  more 
stringent  limits  if  necessary  to  meet 
water  quuKty  standards.  The  particular 
technology  used  to  determine  BPJ 
technology-based  effluent  limits 
depends  on  the  application  of  the 
statutory  criteria  for  different  levels  of 
I   control,  for  example,  best  practicable  or 
I   best  conventional  technology.  These 
regulations  are  mtended  neither  to  ban 
such  discharges  nor  to  prohibit  permit 
j  authorities  from  imposing  such  a  ban  in 
'  specific  cases  where  this  is  the 
appropriate  standard  for  control. 

An  environmental  group  commented 
that  the  proposed  tests  for  similarity  of 
generic  pollutants  may  not  be  adequate 
to  fulbll  the  objectives  of  the  Clean 
Water  Act.  especially  with  regard  to 
ualer  qualify.  Their  concern  was  that 
generic  pollutants  in  the  influent  which 
were  composed  of  relatively  non-toxic 
constituents  would  be  credited  against 
more  harmful  constituents  in  the 
effluent.  On  the  other  hand,  an 
industrial  commenter  said  diat  the 
proposed  tests  to  show  substantial 
similarity  of  ge;ieric  pollutant 
parameters  are  much  more  reasonable 
»han  the  existing  rule.  In  general,  EPA 
believes  that  the  "substantial  similarity" 
:!pproach  (as  opposed  to  demonstration 
of  identical  chemical,  physical  and 
b.ological  characteristics)  appropriately 
provides  greater  flexibihty  to  permit 
writers  in  considering  requests  for  net 
credits,  but  nevertheless  provides 
adequate  protection  against 
environmental  harm.  However,  EPA 
agrees  that  strict  application  of  only  one 
of  the  three  tests  for  demonstrating 
substantial  similarity  suggested  in  the 
proposal,  in  some  cases,  may  not 
provide  adequate  protection.  Therefore, 
the  three  tests  of  the  proposal  have  been 
replaced  in  today's  final  regulation  with 
a  more  flexible  regulation  which  relies   ,' 
moie  heavily  on  the  exercise  of 


ludgment  by  the  permit  writer.  The  tests 
specified  in  the  proposal  may  still  be 
considered  by  permit  writers.  However. 
other  alternatives  may  be  required 
where  necessary  for  adequate 
protection. 

An  industrial  commenter  asked  for 
more  flexible  specification  of  the 
definition  of  'control  system  "  arguing 
that  net  credits  should  be  available  in 
cases  where  the  control  strategy 
intended  to  be  employed  to  meet 
permits  limits  involves  management 
practices,  such  as  a  chlorine 
minimization  program,  rather  than 
physical  treatment  technology.  As 
explained  in  the  preamble  to  the 
proposal,  control  system  means  any 
control  measures  considered  by  permit 
writers  in  developing  effluent  hmitations 
which  are  applied  by  the  permittee  to 
wastestreams  in  order  to  meet  the 
technology-based  limitations  and 
standards  established  in  the  permit.  This 
includes  measures  such  as  chlorine 
minimization  programs.  This  regulation 
is  not  intended  to  require  the 
installation  of  specific  treatment 
technology  in  ail  cases  (e.g.,  in  many 
cases  it  may  not  be  necessary,  or  even 
useful,  to  run  noncontact  cooling  water 
or  raw  water  clarifier  sludge  through  the 
same  treatment  system  designed  for 
process  waters).  Nor  would  this 
regulation  bar  a  permitting  authority 
from  requiring  treatment  technology, 
other  controls,  or  zero  discharge  in  a 
particular  case.  In  considering  net  credit 
requests  per.nit  writers  should  examine 
the  control  measures  that  were  intended 
to  be  employed  to  meet  the  applicable 
permit  limits. 

Anc'.her  industrial  commenter  wanted 
net  credits  to  be  available  for  water 
quality-based  standards.  A  State  also 
raised  water  quality  concerns.  The 
proposed  regulation  included  a  section 
stating  that  the  regulation  did  not 
preclude  consideration  of  intake 
pollutants  in  setting  water  quality  based 
limits.  For  the  following  reasons.  EPA  is 
deleting  this  section  as  unnecessary. 
This  regulation  deals  only  with 
technology-based  standards.  The  Clean 
Water  Act's  requirement  to  protect  and 
enhance  water  quality  is  not 
conditioned  on  factors  such  as  intake 
wattjr  quality  and  it  would  be 
inappropriate  for  EPA  to  impose  such  a 
condition.  Eligibility  for  a  net  credit 
under  these  regulaaons  does  not  imply 
any  right  to  violate  water  qualify 
standards.  However,  EPA  recognizes 
that  implementation  of  water  quahty- 
based  standards  is  a  complex  balancing 
and  consideration  of  many  facilities  and 
many  factors  and  that,  in  setting  water 
quality  based  permit  limilationa,  a 


permit  writer  may  take  into  account  the 
presence  of  intake  water  pollutants,  as 
appropriate.  Of  course,  in  any  case 
limits  must  be  adequate  to  meet  the 
water  quality  objectives  of  the  Clean 
Wafer  Act  when  considered  along  with 
control  requirements  for  other 
dischargers  to  the  stream. 

An  environmental  group  maintained 
that  the  provision  that  dischargers  need 
not  incur  signiTicant  additional  expense 
to  remove  intake  pollutants  cmounts  to 
an  economic  variance  which  is  illegal 
under  the  Clean  Water  .Act.  EPA  does 
not  agree  with  this  contention.  EPA  is 
not  authorizing  variances  from  the 
applicable  effluent  hmrtstions  based  on 
the  costs  to  a  particular  permittee  to 
rr.eet  these.  Rather.  EPA  is  recognizing 
that  in  meeting  these  limitations  the 
permittee  should  not  be  responsible  for 
additional  incidental  removal  of  intake 
pollutants  v\here  this  would  result  in 
significant  additional  costs.  EPA 
believes  this  comports  with  the  Fourth 
Circuit  ruling  mAppaiachian  Power.  In 
addition,  we  note  that  net  credits  are 
only  available  to  the  extent  needed  to 
meet  applicable  hmitations. 

4.  EPA  action.  The  issue  of  net,  gross 
credit  presents  difficult  proolems.  V\  hile 
in  certain  circu.mstances  credits  may  be 
appropriate,  there  are  abundant 
possibihiies  for  abuse.  Attempts  by  YAW 
to  deal  with  this  situation  in 
complicated  and  detailed  regulations  do 
not  seem  to  have  resolved  these 
problems  and  may  have  unduly 
restricted  the  legitin;ale  use  of  net 
credits.  Therefore,  EPA  has  decided  to 
restructure  the  regulation,  preserving  the 
best  of  the  ex.stuig  rule  ar.d  settlement 
proposal,  but  simplifying  it  and 
providing  for  more  discretion  by  the 
local  permitting  authority.  This  should 
make  the  granting  of  net/gross  credits 
on  a  reasoned  basis  more  workable  and 
less  arbitrary. 

Three  particular  situations  merit 
specific  comment.  First  "proper" 
operation  of  the  control  system  as 
required  in  5  122.43(g)(l)iii)  could 
arguably  be  interpreted  to  require  the 
permittee  to  incur  significant  additional 
expense  (such  as  additional  chemical 
cost)  to  treat  as  much  of  the  pollutant 
present  in  the  effluent  as  the  system  is 
capable  of  rtmoving.  EPA  intends  that  if 
the  permittee  would  incur  significant 
additional  expense  above  those 
contemplated  in  the  development  of 
effluent  li.mitations  in  achieving  the 
incidental  removal  of  intake  pollutants 
the  discharger  should  qualify  for  a  credit 
to  account  for  these.  EPA  cannot  place  a 
precise  figure  on  what  is  a  "significant" 
additional  cost.  This  determination  must 
be  made  on  the  basis  of  sile-specific 
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information  during  the  individual  permit 
process.  Similarly,  when  a  company  is 
adding  a  pollutant  (e.g.,  chlorine)  only 
during  certain  times,  it  need  not 
continuously  operate  the  system 
intended  to  remove  that  pollutant,  but 
rather  only  needs  to  operate  as 
necessary  to  remove  the  pollutant 
added,  if  it  would  require  significant 
additional  expense  to  add  more 
chemicals  to  also  control  the  pollutants 
present  in  the  intake  water. 

Second,  raw  water  clarifier  sludges 
and  filter  backwash,  if  discharged,  are 
subject  to  NPDES  regulations  as  are  any 
other  discharges  of  pollutants. 
Consideration  must  be  given  to  any       : 
additions  to  the  intake  water  by  the 
permittee,  such  as  the  use  of  flocculants. 
Since,  as  described  above,  EPA  believes 
that  these  discharges  are  best  dealt  with 
outside  the  context  of  net/gross,  the 
language  in  the  proposal  concerning  raw 
water  clarifier  sludges  has  been  deleted. 
Further,  to  avoid  the  improper  use  of  the 
net/gross  regulation  to  avoid 
appropriate  technology-based 
limitations  on  these  discharges,  a 
provision  has  been  added  to  remove 
them  from  coverage  under  net/gross. 

Third,  a  large  volume  of  non-process 
water,  such  as  non-contract  cooling 
water,  is  frequently  combined  with  a 
relatively  small  volume  of  process 
water.  An  otherwise  appropriate  grant 
of  net  credits  for  the  non-process  water 
could  conceivably  lead  to  outfall  limits 
so  high  as  to  mask  inadequate  process 
water  treatment.  If  a  net  credit  is 
deemed  appropriate  in  such  a  situation. 
the  permit  writer  should  set  additional 
limits,  under  §  122.45(g)(2),  to  assure 
proper  removal  of  process  water 
pollutants.  These  limits  may  cover  the 
generic  pollutants  immediately  after  the 
process  water  treatment  system  or  more 
specific  process  wafer  pollutants  at  the 
outfall.  Fmally,  mehgibility  of  a  facility 
for  net/gross  credits  under  this 
regulation  does  not  affect  that  facility's 
right  to  apply  for  a  fundamentally 
different  factor  (PDF)  variance. 

H.  Total  Metals  (40  CFR  122.45(c)  (CPR 
§  122.63(c)]) 

1.  Background.  Metals  in  water  occur 
in  both  dissolved  and  solid  forms.  There 
are  three  methods  for  measuring  the 
level  of  metals  in  water.  Each  of  these 
methods  will  give  a  different  result 
depending  upon  the  amounts  of  metals 
which  are  in  each  form.  The  total  metals 
method  uses  a  strong  acid  digestion  to 
dissolve  solids  and  measures  both 
dissolved  and  solid  metals.  The 
dissolved  metals  method  uses  filtration 
to  remove  solids  and  measures  only 
dissolved  metals.  The  total  recoverable 
metals  method  is  an  intermediate 


method  which  uses  a  weak  acid 
treatment  to  dissolve  readily  soluble 
solids  and  filtration  to  remove  residual 
sohds.  Details  of  these  methods  may  be 
found  in  the  publication  "Methods  for 
the  Chemical  Analysis  of  Water  and 
Wastewater",  EPA'-600/4-79-020, 
March,  1979. 

Decisions  on  how  to  measure  metals 
in  effluents  must  be  made  when 
establishing  permit  limitations  and 
compliance  monitoring  requirements. 
These  decisions  are  complicated  by  the 
chemical  and  biological  processes  that 
occur  when  effluents  combine  with 
receiving  waters.  Additionally,  what 
ultimately  happens  to  these  pollutants  in 
the  receiving  waters  is  very  complex. 
Metals  in  solid  form  may  dissolve  and. 
although  somewhat  less  likely,  metals  in 
dissolved  form  may  change  to  solid. 
(See  "Water  Related  Environmental 
Fate  of  129  Priority  Pollutants".  EPA- 
440/4-79-029a.) 

2.  Existing  ruIes.The  current 
regulation  takes  the  conservative 
approach  of  regulating  metals  as  total 
metals,  unless  otherwise  specified  in  a 
nationally  promulgated  effluent 
limitations  guideline  (guideline)  or  the 
permit  writer  in  setting  case-by-case 
permit  limitations  determines  that  a 
different  method  of  measurement  is 
appropriate.  This  approach  is  based  on 
the  assumption  that  ail  solid  metals 
have  the  potential  to  dissolve  and 
adversely  affect  the  environment. 

3.  Proposed  changes.  Industry  litigants 
claimed  that  only  dissolved  metals  were 
environmentally  significant  and. 
therefore,  that  the  appropriate  method  of 
measurement  should  be  dissolved 
metals.  EPA  disagreed  with  this  claim 
because  of  the  complex  chemical  and 
biological  processes  that  occur  when 
effluents  combine  with  receiving  waters. 
For  example,  metals  in  the  effluent  of  an 
electroplating  facility  that  adds  lime  and 
uses  clarifiers  will  be  a  combination  of 
solids  not  removed  by  the  clarifiers  and 
residual  dissolved  metals.  When  the 
effluent  from  the  clarifiers.  usually  with 
a  high  pH  level,  mixes  with  receiving 
water  with  a  significantly  lower  pH 
level,  these  solids  instantly  dissolve. 
Measuring  dissolved  metals  in  the 
effluent,  in  this  case,  would 
underestimate  the  impact  on  the 
receiving  water.  Measuring  with  the 
total  metals  method  required  by  the 
existing  regulations,  on  the  other  hand, 
would  assure  no  violation  of  water 
quality.  Furthermore,  proper  sizing  and 
operation  of  the  clarifiers  is  a  necessary 
part  of  the  technology  of  reducing 
metals  to  acceptable  levels.  Measuring 
dissolved  metals  in  the  effluent  would 


mask  any  inadequacies  in  the 
clarification  step. 

EPA,  therefore,  proposed  a  lesser 
relaxation  of  the  existing  rule,  using 
total  recoverable  metals  as  the  general 
standard,  unless  otherwise  specified  in  a 
guideline  or  the  permit  writer 
determines  other  measures  are 
appropriate.  This  standard  for 
determining  the  lex-el  of  metals  in  the 
effluent  would  measure  dissolved 
metals  plus  that  portion  of  solid  metals 
which  can  easily  dissolve.  This  is 
intended  to  measure  metals  which  are  or 
may  easily  become  environmentally 
active,  while  not  measuring  those  which 
may  be  expected  to  settle  out  and 
remain  inert. 

4.  Comments  and  responses.  An 
industrial  commenter  wanted  the  use  of 
the  total  recoverable  metals  method 
extended  to  cases  where  guidelines  are 
based  on  total  metals.  However,  as 
stated  in  the  preamble  to  the  proposal, 
data  using  total  metals  and  that  using 
total  recoverable  metals  are  not 
interchangeable.  Therefore.  EPA  could 
only  change  the  guidelines  measurement 
method  based  on  compilation  of  a  new 
data  base.  This  would  be  a  large  and 
extensive  undertaking  and  would 
adversely  affect  EPA's  ability  to  address 
important  priorities.  Such  a  disruption  to 
program  implementation  is  unwarranted 
and  would  conflict  with  court  ordered 
deadlines.  Where  guideUnes  specify 
total  (or  dissolved)  metals,  that  is  the 
method  to  be  used. 

Several  commenters  stated  that  data 
based  on  total  recoverable  metals  are 
not  readily  available.  This  is  generally 
true  at  this  time.  Where  effluent  data 
based  on  total  metals  are  being  used  to 
set  permit  limits  (such  as  treatability 
manual  data  used  for  a  "best 
professional  judgment"  determination), 
the  permit  writer  may  need  to  gather 
additional  comparison  effluent  data 
using  both  methods.  Data  involving 
water  quality  standards  is  quite  a 
different  case.  Analytical  methods  used 
to  set  water  qualify  standards  are  not 
uniform  and  often  vary  within,  as  well 
as  among,  States.  Consequently,  when 
using  data  based  on  water  quality 
standards  to  set  effluent  limitations, 
permit  writers  may  discover  that  these 
data  were  derived  from  any  of  the  three 
methods  of  measuring  metals  in  the 
receiving  water.  However,  because  of 
the  complex  processes  that  occur  when 
effluents  combine  with  receiving  waters, 
it  is  not  possible  to  relate  directly  the 
form  of  the  metals  in  the  effluent  to 
those  in  the  receiving  water.  Therefore, 
it  is  not  necessary  to  use  the  same 
analytical  method  used  in  developing 
the  water  quality  standards  for 
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developing  effluent  limitations.  EPA's 
intent  in  promulgating  this  regulation  is 
to  endorse  the  total  recoverable  method 
as  the  best  predictor  of  effluent  impact 
on  water  quality.  Using  the  total 
recoverable  method  to  set  water  quality- 
based  effluent  limitations  is 
independent  of  the  method  used  to 
develop  water  quality  standards  for  the 
receiving  water. 

Several  commenters  asserted  that  this 
standard  is  not  sufficiently 
environmentally  protective  since  metals 
excluded  from  total  recoverable  metals 
(but  included  in  total  metals)  could 
eventually  dissolve  and  affect  water 
quality.  A  particular  concern  was  an 
accumulation  of  slowly  dissolving  solid 
metals  on  the  bottom  of  a  water  body. 
There  are  little  or  no  data  available  on 
such  long  term  environmental  effects.  To 
some  extcr.!  these  slowly  dissolving 
solids  will  either  disperse  or  be  covered 
over,  lessening  any  potential  impacts. 
EPA  has  concluded  that  the  total 
recoverable  metals  method  is  the  most 
reasonable  approach  because  it  gives 
results  that  best  approximate  the 
amount  of  metals  that  are  likely  to 
produce  water  quality  impacts.  While  all 
the  metal  measured  by  the  total  metals 
method  could  eventually  disslove.  the 
portion  of  total  metals  represented  by 
total  recoverable  metals  is  a  better 
measure  of  potential  adverse 
environmental  impact. 

An  industry  commenter  asked  that  the 
phrase  "dissolved  or  valent  or  total  '  in 
§  122.45(c)(1)  [CPR  §  122.63(c)(1)]  and 
122.45(c)(2)  be  revised  to  'dissolved  or 
ionic  or  valent  or  total"  and  that  the 
word  "dissolved"  in  §  122.45(c)(3)  be 
expanded  to  "dissolved  or  ionic."  The 
commenter  wished  to  make  these 
sections  include  specific  simple  or 
complex  metal  ions.  (A  complex  metal 
ion  is  a  combination  of  a  metal  with 
other  chemical  compounds.)  EPA  agrees 
in  part  with  this  comment.  The  term 
"valent"  in  §  122.45(c)  (1)  and  (2)  is 
intended  to  include  simple  or  complex 
metal  ions.  Section  122.45(c)(3)  is  also 
applicable  to  simple  or  complex  metal 
ions.  However,  the  commenter  wished 
to  use  the  sections  to  encourage  the 
regulation  of  specific  simple  or  complex 
ions.  EPA  disagrees  that  the  regulation 
of  metals  as  specific  simple  or  complex 
ions  is  useful  or  desirable.  The  general 
standard  to  be  applied  is  total 
recoverable  metal,  since  metals  may 
change  form  in  receiving  waters  or 
elsewhere  in  the  environment.  Also,  the 
NRDC  consent  decree  [8  ERC  2120 
(D.D.C.  1976)1  requires  EPA  to  regulate 
all  compounds  containing  the  specified 
toxic  metals.  While  some  complex  ions 
have  strong  bonds,  many  are  weak  and 


easily  convert  to  other  forms,  especially 
when  passing  from  an  effiuent  to  the 
receiving  water.  Therefore,  it  is 
important  to  control  all  ions  containing 
the  metal.  Also,  practical  difficulties 
would  arise  since  the  analytical 
methods  for  distinguishing  specific 
simple  or  complex  metal  ions  are  often 
complicated,  sensitive,  and  prone  to 
error.  The  single  known  example  of  a 
case  where  it  may  be  useful  to  regulate 
a  specific  ionic  form  is  hexavalent 
chromium.  The  strongly  oxidized  state 
of  this  highly  toxic  ion  makes  its 
formation  from  other  chromium  in  the 
environment  essentially  impossible. 
Furthermore,  hexavalent  chromium 
limits  are  frequently  used  in  addition  to 
total  chromium  limits,  rather  than  as  a 
substitute  for  total  chromium. 
5,  EPA  action.  EPA  is  today 
promulgating,  unchanged,  the  proposed 
regulation.  By  choosing  a  total 
recoverable  metals  standard,  the  use  of 
dissolved  metals  limits  is  being  strongly 
discouraged,  especially  for  toxic  metals. 
Except  where  otherwise  provided  in 
guidelines,  or  where  required  in  highly 
unusual  cases  to  implement  the  Clean 
Water  Act,  metals  limits  in  permits 
should  be  stated  as  total  recoverable 
metals.  ^ 

I.  Actual  Production  ?  122.45fb)(2)  [CPR 
§  lZ2.63(b)(2)l 

1.  Existing  rule.  The  existing 
regulation  requires  production-based 
permit  limits  to  be  based  upon  a 
reasonable  measure  of  actual 
production,  not  upon  the  design  capacity 
of  the  facility.  This  requirement  is 
intended  to  assure  that  facilities 
operating  below  full  capacity  are 
treating  their  wastewater  to  the  extent 
required  by  the  Clean  Water  Acts 
technology-based  treatment 
requirements,  rather  than  enjoying 
relaxed  limits  due  to  unused  production 
capacity.  Such  an  approach  also  assures 
equity  among  facilities  in  the  same 
industry,  regardless  of  their  design 
capacity. 

2.  Proposed  changes.  Industry  litigants 
expressed  concern  that,  especially  for 
cyclical  industries  which  are  currently 
in  a  slump,  estimates  of  projected 
production  should  be  allowed  where  the 
historical  measures  of  actual  production 
may  not  be  reasonable  predictors  of 
future  production.  They  also  were 
concerned  that  should  production 
increase  beyond  the  level  on  which  the 
permit  was  based,  the  permit 
modification  process  might  not  be  fast 
enough  to  respond  to  the  need  for  a 
higher  production  based  limit  in  the 
permit.  The  proposal,  recognizing  the 
unique  nature  of  the  auto  industry,  in 
which  demand  is  extremelv  volatile  and 


the  Director  may  not  be  able  to  modify 
permits  to  increase  effluent  limitations 
with  sufficient  speed  to  allow  increased 
production,  provides  for  alternate 
effluent  limitations  for  that  industry.  The 
proposal  requires  EPA.  and  allows 
States,  to  write  alternate  permit  limits 
for  the  automotive  manufacturing 
industry  if  the  applicant  satisfactorily 
demonstrates  that  its  actual  production 
is  substantially  below  maximum 
production  capability  and  there  is  a 
reasonable  potential  for  an  increase 
above  actual  production  during  the 
permit  term  Under  the  proposal,  a 
permit  could  be  written  providing  more 
than  one  permit  limitation — one  based 
on  the  discharger's  current  production 
level  and  one  or  more  based  on 
potential  increased  production  rates.  For 
example,  a  hypothetical  automotive 
plant  with  historic  production  of  60*^  of 
capacity  might  have  a  permit  hmit  on 
pollutant  "X"  of  2  pounds  per  day  The 
alternate  limits  might  be  2.5  pounds  per 
day  for  production  from  61-80"*:  of 
capacity,  and  3  pounds  per  da>  for  81- 
100*  of  capacity.  If  the  plant  s 
production  for  a  month  was  in  the  higher 
range,  then  it  could  discharge  up  to  the 
corresponding  higher  effluent  limitation. 
The  proposal  also  required  monthly 
notice  of  anticipated  production 
increases. 

In  addition,  the  preamble  to  the 
proposal  clarified  that  the  operative 
requirement  is  that  the  permit  be  based 
on  a  reasonable  measure  of  actual 
production  and  the  examples  cited  in 
the  regulation  are  not  meant  to  be  all- 
inclusive,  but  are  merely  illustrative. 

3  Comments  and  responses.  Many 
commenters  supported  the  concept  of 
alternate  permit  limitations  as  allowing 
companies  to  respond  quickly  to 
changes  in  the  market.  Several 
commenters  suggested  that  the  concept 
also  be  applied  to  other  industries 
besides  the  auto  industry.  EPA  agrees 
that  alternate  permit  limits  may  be 
useful  in  developing  permits  for  other 
industrial  categories  and  therefore  has 
revised  the  final  regulation  to  explicitly 
provide  that  EPA  and  the  States  have 
the  discretion  to  adopt  such  limitations. 
Use  of  alternate  limits  is  mandatorv' 
only  where  EPA  writes  permits  for 
discharges  associated  with  the 
automotive  manufacturing  industry  if 
the  discharger  makes  the  requisite 
demonstration.  Only  the  automotive 
industry  has  clearly  demonstrated  the 
need  for  the  alternative  limits.  In  all 
other  situations,  alternate  limits  will  be 
used  at  the  discretion  of  the  permit 
writer,  although  dischargers  may 
request  the  use  of  such  limits.  For 
approved  NPDES  States,  the  use  of 


alternate  permit  limitations  is 
discretionary  even  for  the  automotive 
manufacturing  industry. 

It  should  also  be  noted  that  alternate 
permit  limitations  may  also  be 
appropriate  where  a  decrease  in 
production  is  expected  to  occur  durmg 
the  term  of  the  permit,  such  as  in 
industries  where  the  product.on 
reported  on  the  application  is 
significantly  higher  than  the  long  term 
production.  Today's  rulemaking  clarifies 
that,  on  a  case-by-case  basis,  the  permit 
writer  may  provide  for  alternate  limits 
based  upon  possible  declining 
production. 

EPA  anticipates  that  alternate  permit 
limitations  will  be  used  in  instances 
where  historical  production  levels  are 
not  indicative  of  expected  future 
production.  The  alternate  limits 
approach,  however,  is  not  a  substitute 
fur  the  permit  modification  process  or  a 
cure-all  for  other  problems,  such  as 
bypass  situations,  which  are  addressed 
separately  in  the  regulations.  Alternate 
permit  limitations  are  appropriate  only 
when  production  is  expected  to  change 
so  substantially  during  the  permit  term 
that  a  single  set  of  permit  limitations 
could  not  adequately  cover  all  the 
production  levels.  Permit  writers, 
however,  are  not  required  to  consider  all 
possible  contingencies  or  to  address  all 
anticipated  fluctuations  in  production 
rates  with  alternate  limits. 

As  pointed  out  by  one  commenter. 
although  providing  increased  flexibility, 
the  regulatory  change  will  require 
increased  technical  supervision  to 
ens  .re  that  permit  conditions  are  not 
violated.  Therefore,  when  they  are  used, 
the  alternate  permit  limitations 
generally  should  be  based  upcm  a  tiered 
approach,  providing,  for  example.  2  or  3 
alternative  limits  based  upon  reliably 
anticipated  ranges  of  production  levels. 
Because  of  the  administrative  and 
enforcement  difficulties,  the  permit 
should  generally  not  entail  the  use  of  a 
continuum  of  effluent  limitations  based 
upon  all  possible  production  levels  up  to 
capacity.  However,  permit  writers  have 
the  flexibility  to  include  a  continuum 
where  appropriate,  such  as  for 
industries  likely  to  have  daily 
production  fluctuations  that  cannot 
adequately  be  accounted  for  otherwise. 

Another  commenter  suggested  that  the 
permit  contain  limits  on  both  pounds  per 
day  of  pollutant  per  unit  production 
(essentially  a  continuum),  and  pounds 
per  day  based  on  production  capacity  or 
recent  historic  or  projected  production, 
in  order  to  avoid  the  requirement  to 
report  at  the  beginning  of  each  month 
when  production  is  expected  to  rise  to 
higher  alternate  levels.  We  have  not 
chosen  this  approach  since,  as  discussed 


above,  it  is  more  difficult  to  effectively 
regulate  and  monitor  compliance  of 
dischargers  using  permit  limits  based 
upon  a  continuum.  Should  a  permit 
writer,  however,  on  a  case-by-case  basis 
find  such  an  approach  useful,  the 
regulations  provide  sufficient  latitude.  In 
addition,  as  discussed  below,  the  final 
regulation  has  addressed  the  reporting 
requirements  concern  and  reduced  the 
reporting  burden  to  a  minimum. 
Furthermore,  notification  of  increased 
production  levels  is  not  required  when 
the  permit  includes  a  continuum,  rather 
than  a  tiered  approach. 

Several  other  commenters  thought 
that  the  reporting  requirements  should 
be  changed.  One  commenter  thought 
that  it  may  not  always  be  possible  to 
give  advance  notice  two  business  days 
before  each  month  of  production 
increases.  Although  a  discharger  may 
not  always  be  certain  that  production 
will  change  two  business  days 
before  the  ensuing  month,  he 
nevertheless  will  know  whether  there  is 
a  reasonable  likelihood.  It  is  a  good 
business  practice  to  conduct  advance 
planning  of  production  levels  on  at  least 
a  monthly  basis  so  that  production 
personnel,  materials  and  other  factors 
can  be  coordinated.  Since  the 
notification  process  is  only  two  days  in 
advance  of  monthly  production  change, 
information  concerning  the  likelihood  of 
a  change  should  be  readily  available  to 
the  permittee.  If  the  permittee  thinks 
there  is  a  reasonable  likelihood  that 
production  will  increase,  he  should 
submit  a  notice  indicating  the 
anticipated  production  level,  otherwise 
he  would  not  be  eligible  for  the  higher 
limit.  The  notification  requirement  may 
also  benefit  permittee  pollution  control 
programs  since  it  will  encourage 
permittees  to  effectively  plan  and 
coordinate  their  pollution  control 
programs  and  production  levels. 

Of  course,  when  the  discharger 
submits  notification,  the  higher  limit 
applies  only  if  the  production  actually 
increases.  If  production  does  not 
increase,  the  permittee  must  comply 
with  the  limitations  applicable  to  the 
actual  production  for  the  period.  Thus, 
permittees  are  not  rewarded  for 
overestimating  future  production.  EPA 
and  States  will  track  compliance  against 
limitations  corresponding  to  actual 
production,  irrespective  of  any  notices 
submitted  by  permittees.  To  track 
compliance  in  any  other  way  would  be 
unfair  to  permittees  or  would  benefit 
dischargers  that  inflate  production 
values. 

The  notificBtion  requirement  applies 
whenever  a  permittee  wants  to  be 
eligible  for  a  discharge  limit  other  than 
the  lowest  limit  in  the  permit.  The 


notice,  however,  does  not  have  to  be 
limited  to  an  ensuing  30  day  period,  as 
EPA  proposed,  if  the  discharger  expects 
to  qualify  for  a  higher  limitation  over  a 
longer  period  of  time.  For  example,  if  a 
discharger  expects  to  be  producing  at  a 
higher  level  for  six  months,  the  Agency 
sees  no  reason  for  requiring  notification 
before  each  month.  When  submitting  the 
notice  of  future  discharge  levels,  the 
permittee  should  specify  the  period  of 
time  for  which  the  highei  anticipated 
level  will  apply.  If  the  period  covered  by 
the  notice  extends  beyond  the  ensuing 
month,  then  the  notice  should  specify 
the  reasons  why  the  higher  production 
level  is  anticipated.  A  new  notice  is 
required  (1)  to  cover  a  period  or 
production  level  not  covered  by  a  prior 
notice  or  (2)  if  during  two  consecutive 
months  otherwise  covered  by  a  notice, 
the  production  level  at  the  permitted 
facility  does  not  in  fact  meet  the  higher 
level  designated  in  the  notice.  Permitting 
authorities  will  assume  that  the  facility 
is  operating  at  the  higher  level  (except 
for  possibly  an  interim  month)  until  the 
end  of  the  noticed  period  or  until  a  new 
notice  is  received  indicating  production 
at  an  even  higher  level  (although 
compliance  will  still  be  tracked  against 
the  actual  production  levels). 

The  notices  will  provide  inspectors 
with  the  knowledge  of  the  levels  at 
which  the  facility  expects  to  operate  at 
the  time  inspections  are  performed.  The 
discharge  monitoring  report  (DMR)  for 
each  period  must  contain  the  level  of 
production  that  actually  occurred. 
Dischargers  must  also  identify  on  the 
DMR  the  permit  limits  that  correspond 
to  the  actual  production  level,  since  EPA 
will  track  compliance  against  such 
limits. 

Furthermore,  to  obtain  the  actual 
production  figures  and  determine 
applicable  limits  for  compliance 
monitoring  purposes  as  soon  as 
possible,  it  will  usually  be  appropriate 
for  dischargers  with  alternate  permit 
limits  to  submit  DMRs  on  at  least  a 
monthly  basis.  EPA  does  not  expect 
monthly  submission  to  result  in  a 
change  in  total  reporting  burdens,  since 
the  dischargers  most  likely  to  have 
alternate  limits  are  generally  major 
facilities  with  monthly  DMRs 
requirements  in  their  current  permits. 

One  commenter  objected  to  the 
reporting  and  publicizing  of  anticipated 
production  schedules  and  actual 
production  figures.  Anticipated 
production  information  is  vital  to  the 
permit  writer  if  the  Agency  is  to  provide 
alternate  permit  limits.  Actual 
production  figures  also  must  be  reported 
to  EPA  in  order  for  EPA  to  determine 
compliance  with  the  appropriate 
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discharge  limit.  Although  this 
information  would  be  available  to  the 
public  upon  request,  EPA  does  not  plan 
to  publish  the  information  However,  to 
restrict  access  to  this  information  would 
prevent  the  public  from  evaluating 
compliance. 

A  few  commenters  pointed  out  that 
the  preamble  to  the  proposed 
regulations  was  helpful  in  clarifying  the 
"reasonable  measure  of  actual 
production"  standard.  As  stated  in  the 
preamble  to  the  proposed  regulation, 
§  122,45(b){2)  [CPR  §  122.63(b)(2)] 
requires  that  production  based  permit 
effluent  limitations  be  based  on  some 
"reasonable  measure  of  actual 
production  of  the  facility,  such  as  the 
production  during  the  high  month  of  the 
previous  year,  or  the  monthly  average 
for  the  highest  of  the  previous  5  years." 
As  stated  in  the  preamble  to  the 
proposal,  the  operative  requirement  of 
this  provision  is  that  the  permit  be 
based  on  a  reasonable  measure  of 
actual  production.  The  examples  given 
are  simply  examples,  and  merely 
illustrate  typical  acceptable  measures. 
Other  measures  of  actual  production  are 
entirely  acceptable  if  the  Director  finds 
them  "reasonable".  To  clarify  that  the 
examples  are  not  the  operative 
requirement,  EPA  has  deleted  them  from 
the  final  rule.  The  regulations  will  now 
only  require  use  of  a  reasonable 
measure  of  actual  production. 

In  addition,  the  alternate  permit 
limitations  approach  should  avoid  the 
controversial  nature  of  determining 
actual  production.  Instead  of  having 
permit  limitations  potentially  based 
upon  a  "worst  case  scenario",  i.e.,  the 
period  of  maximum  production, 
alternate  limitations  allow  the 
limitations  to  correspond  to  varying 
production  levels.  Thus,  when  alternate 
limits  are  used,  average  production 
measures  can  be  used  as  one  reasonable 
measure  of  actual  production,  unless  an 
effluent  limitations  guideline  specifies 
otherwise.  For  example,  the  alternate 
perm.it  limitations  approach  would  allow 
permit  writers  to  take  into  account 
changes  in  production  levels  using  long- 
term  average  values,  instead  of  reljing 
on  a  short-term  maximum  level  of 
production  to  cover  normal  day-to-day 
variations. 

One  commenter  provided  specific 
descriptions  of  two  facilities  which  he 
thought  met  the  criteria  of  the  examples 
of  a  "reasonable"  measure  provided  in 
the  preamble.  !t  is  not  appropriate  to 
respond  to  specific  permit  situations  in 
the  context  of  these  general  regulations 
since  all  the  facts  of  the  situation  may 
not  be  available. 

One  commenter  objected  generally  to 
the  use  of  mass-based  (as  opposed  to 


concentration-based)  limits  and 
particularly  those  based  on  production. 
Permit  writers  are  encouraged  to 
express  limits  in  terms  of  both  mass  and 
concentration.  Mass-based  lim,its  are 
necessary  and  encouraged  to  prevent 
the  use  of  dilution  as  a  means  of 
treatment  and  also,  where  water  quality 
is  limiting,  control  total  loadings  in 
regard  to  the  assimilative  capacity  of  the 
receiving  water  body.  Concentration- 
based  limits  ensure  proper  operation  of 
treatment  facilities  regardless  cf  raw 
wastewater  load  and  protect  against 
wafer  quality  impacts  where  pollutant 
concentration  is  important  (e.g.  toxic 
pollutants).  The  amended  regulation 
provides  the  procedural  mecns  for 
implementing  production-based  limits. 
Comments  about  the  appropriateness  of 
a  production-based  limit  should  be 
submitted  during  the  comment  period  for 
the  relevant  effluent  guideline  or  where 
the  limit  is  not  based  on  a  guideline,  for 
the  draft  permit. 

4.  EPA  action.  EPA  has  expanded  the 
proposal.  The  final  regulation  allows 
industries  other  than  automotive 
manufacturing  to  be  covered  by 
alternate  permit  limitations  and 
alternate  limits  to  be  written  if  there  is 
an  expected  increase  or  decrease  in 
production  levels  during  the  permit  term. 

].  Imposition  of  Water  Quality 
Conditions  Staved  bv  a  Court  or  Agency 
(40  CFR  122.44(d)(3)  [CPR 
§  122.62(d)(3)I) 

;  Existing  rules.  Section  401  of  the 
CWA  requires  EPA,  before  issuing  an 
NPDES  permiit.  to  obtain  from  the  State 
in  which  the  discharge  originates  a 
certification  that  the  discharge,  under 
the  terms  of  the  permit,  will  comply  with 
State  legal  requirements,  including 
water  quality  standards.  If  the  State 
waives  certification  or  fails  to  act  within 
a  "reasonable  period  of  tim.e  (which 
shall  not  exceed  one  year),"  then  EPA 
may  issue  the  permit  without 
certification. 

Section  124.53  of  the  NPDES 
regulations  provides  that  the  State  will 
be  deemed  to  have  waived  certification 
of  the  conditions  in  a  draft  permit  if  it 
has  not  responded  within  a  specified 
time,  not  to  exceed  sixty  days,  unless 
the  EPA  Regional  Administrator 
authorizes  a  longer  period.  This  waiver 
period  assures  that  the  issuance  of 
NPDES  permits  is  not  delayed  until 
State  certification  issues  are  resolved  in 
all  cases.  Generally,  sixty  days  have 
proven  to  be  a  reasonable  and 
achievable  time  frame  for  certification. 

In  addition,  §  122.44(d)(3)  [CPR 
§  122.62(d)(3)l  provides  that  if  a  State 
certification  is  stayed  by  a  court  or  State 
board  or  agency,  EPA  shall  include 


conditions  in  the  permit  which  may  be 
necessary  to  comply  with  section 
301(b)(1)(C)  of  the  Clean  Water  Act. 
Section  301  (b)(l  1(C)  requires  NPDES 
permits  to  include  any  more  stringent 
limitations  established  under  State  law 
or  regulations  or  any  other  Federal  law. 
including  those  necessary  to  meet  water 
quality  standards. 

2.  Proposed  changes.  EPA  proposed 
that,  if  a  State  certification  is  stayed  by 
a  court  or  by  a  State  board  or  agency. 
States  would  have  sixty  days  in  which 
to  submit  the  certification  before  the 
certification  is  deemed  waived.  The 
proposal  responded  to  the  industry 
litigants'  concern  that  if  EPA  issues  the 
permit  without  giving  the  Slate  an 
opportunity  to  resolve  its  proceedings, 
the  Stale's  proceedings  would 
effectively  be  moot.  The  proposed 
regulation  would  allow  a  State  an 
opportunity  to  complete  its  review 
proceedings  prior  to  the  issuance  of  the 
permit. 

3.  Comments  and  responses.  Some 
commenters  recognized  the  proposed 
rules  as  a  reasonable  compromise 
between  EPA's  interest  in  prompt  permit 
issuance  and  the  permittee's  interest  in 
ensuring  that  his  permit  incorporates 
finally  effective  State  requirements 
which  may  have  been  revised  as  a  result 
of  their  being  challenged.  Other 
commenters  questioned  EPA's  authority 
to  deem  certification  waived  within 
sixty  days  as  being  inconsistent  with 
section  401(a)(1)  of  the  Act.  They 
suggested  a  longer  period  of  time  (e.g., 
from  six  months  to  a  year)  is  warranted, 
since  it  is  unlikely  that  a  State  could 
complete  judicial  or  administrative 
proceedings  in  sixty  days. 

According  to  the  legislative  history  of 
this  provision,  the  State  certification 
procedure  was  included  in  the  CWA  to 
provided  a  State  water  pollution  control 
agency  an  opportunity  to  determine 
whether  or  not  effiuent  limitations 
established  for  dischargers  in  an  EPA 
issued  permit  are  at  least  as  stringent  as 
any  applicable  State  requirements.  (See 
■  Senate  Consideration  of  the  Report  of 
the  Conference  Committee,  October  4, 
1972.  93rd  Cong.,  2d  Scss.  (1972). 
reprinted  in  Environmental  Policy 
Decision  of  the  Librarv'  of  Congress,  A 
Legislative  Histor>'  of  the  Water 
Pollution  Control  Act  Amendments  of 
1972.  93rd  Cong..  1st  Sess.,  176,  Serial 
No.  93-1,  hereinafter  referred  to  as 
Legislative  History.)  Section  401(a)(1) 
requires  the  Agency  to  provide  a 
reasonable  period  of  time,  not  to  exceed 
one  year,  before  State  certification  is 
deemed  waived.  The  waiver  provision 
of  section  401  was  provided  to  assure 
that  a  State's  inaction  would  not 
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frustrate  the  application  for  a  federal 
permit.  See  H.R.  Rep.  No.  92-911,  920 
Cong..  2d  Sess..  22  (1972)  reprinted  in 
Legislative  History,  p.  809. 

In  choosing  a  "reasonable  time 
period",  the  Agency  had  to  balance  the 
opportunity  for  a  Slate  agency  to 
evaluate  and  assure  compliance  with 
State  requirements,  the  permittees 
interest  in  assuring  that  its  permit 
reflects  State  regulations  which  may 
ultimately  be  revised  as  a  result  of  their 
being  challenged,  and  the  goals  of  the 
Clean  Water  Act  to  assure  prompt 
permit  issuani;e  and  compliance  with 
statutory  deadlines  In  §  124.53  EPA 
chose  sixty  days  as  the  waiver  period, 
agreeing  with  cummenters  that  delays 
caused  by  the  State  certification  process 
to  the  NFDES  program  would  be 
unwarranted  if  a  year  were  allowed  for 
certification.  See  44  FR  328B0  (Revision 
of  .\PDES  regulations.  June'?.  1979), 
Consistent  with  that  determination, 
today's  rulemaking  would  provide 
another  sixty  day  period  prior  to 
issuance  of  the  permit  if  the  certification 
is  stayed  by  a  court  or  State  board  or 
agency. 

EPA  recognizes  that  in  some  instances 
States  will  not  be  able  to  resolve  their 
proceedings  in  sixty  days  or  even  in  one 
year,  the  maximum  time  allowed  under 
section  401(a)(1)  of  the  CWA.  in  some 
cases,  however.  States  can  complete 
review  proceedings  quickly  EPA  has 
concluded  that  it  is  reasonable  to  allow 
sixty  days  from  the  staying  of  a 
certification  for  a  State  to  resolve  issues. 
This  time  frame  is  consistent  with  the 
original  certification  period  provided  in 
§  124.53  and  is  based  on  the  same 
balancing  of  interests  reflected  therein. 

It  is  important  that  NPDES  permits  be 
issued  in  a  timely  fashion  to  assure 
compliance  wuh  the  Act  and.  where 
necessary,  to  avoid  unwtirranted  delays 
in  the  construction  and  operation  of  new 
fac;i!ities.  No  evidence  has  been 
submitted  to  EPA  demonstrating  that  a 
six-month  time  period,  or  any  other 
alternative  period,  would  assure 
resolution  of  a  significantly  larger 
number  of  State  proceedings  so  as  to 
warrant  delajs  ia  the  .\PDES  permit 
issuance  process. 

Sixty  days  is  a  minimum  time  period 
and  does  not  preclude  EPA  from 
delaying  permit  issuance  if  it  is  apparent 
the  State  decision  is  imminent.  On  a 
case-by-case  basis.  EPA  has  the 
discretion  to  wait  and  incorporate  the 
State  decision.  In  addition,  even  if  FJ'A 
chooses  to  proceed,  if  a  modified  State 
certification  is  received  prior  to  final 
.Agency  action  on  the  permit,  the  permit 
will  be  modified  to  issuance,  if 
necessary,  to  be  consistent  with  the 
certification.  See  §  124.55. 


Regardless  of  whether  a  State  has 
certified  or  waived  certification.  EPA 
has  an  independent  obligation  to  include 
in  permits  limitations  necessary  to 
comply  with  State  law.  See  section 
301(b)(1)(c)  of  the  CWA  and  Decision  of 
the  General  Counsel  No.  58  (March  29, 
1977).  Any  pa-mit  issued  by  EPA  must 
protect  the  Stat.e's  interest  by  assuring 
compliance  with  State  standards.  In 
addition,  the  permittee's  interests  are 
protected  even  after  EPA  has  issued  the 
permit.  If  the  State  proceedings 
determined  that  a  State  standard  which 
has  been  incorporated  into  the  permit  is 
invalid,  the  jjermittee  may  seek  a  permit 
modification. 

One  commcnter  stated  that  the 
proposal  provides  a  discharger  opposed 
to  conditions  of  State  certification  with 
the  incentive  to  intentionally  delay  State 
proceedings.  The  commenter  suggested 
that  the  certification  should  not  be 
deemed  waived  if  the  State  is  unable  to 
complete  judicial  or  administrative 
proceedings  due  to  the  discharger's 
failure  to  cooperate. 

EPA  disagrees  that  its  proposal 
provides  an  iHifair  incentive  for 
intentional  delays.  EPA's  ability  to 
proceed  with  permit  issuance  after  60 
days,  regardless  of  whether  State 
proceedings  have  been  completed,  in 
most  cases  will  eliminate  any  advantage 
to  delay.  In  situations  where  a 
discharger  is  delaying  solely  because  it 
believes  a  determination  by  EPA  will  be 
more  advantageous.  EPA  does  have  the 
ability  to  extend  the  60  day  period  to 
allow  more  time  to  complete  State 
proceedings.  In  addition,  the  new 
regulation  in  fact  makes  it  more  difficult 
for  a  discharger  to  avoid  the  State 
certification  requirements  because  it 
provides  the  State  with  an  additional 
sixty  days  in  which  to  complete  State 
proceeedings  beyond  that  provided  in 
the  current  regulations.  However,  we  - 
caution  that  EPA  should  not  become 
involved  in  findings  of  fact  as  to 
whether  lack  of  resolution  of  a  State's 
proceedings  is  due  to  a  discharger's 
failure  to  cooperate. 

One  commenter  suggested  that 
alternative  means,  such  as  the  Stale/ 
EPA  agreement,  be  used  to  deal  with 
permit  certification  "log  jams"  that  may 
occur.  EPA  recognizes  that  the  State/ 
EPA  agreement  and  other  means  may  be 
needed  to  assure  timely  State 
certification  and  this  is  not  precluded  by 
the  regulations.  It  is  always  preferable, 
from  EPA's  standpoint  as  well  as  the 
Slates,  to  have  State  certification  prior 
to  EPA's  issuence  of  a  permit  and  EPA 
will  continue  to  work  to  assure  that  this 
is  done.  The  regulations,  however,  are 
needed  to  assure  a  consistent  method  of 


dealing  with  the  unusual  case  of 
procedural  delay. 

4.  EPA  action.  Based  on  review  of  the 
proposal  and  the  comments,  the 
amendment  is  promulgated  as  proposed. 

K.  Incorporation  of  NEPA-based 
Conditions  in  Permits  (40  CFR  122.7(g) 
[CPR  122.12(g)l.  122.29(cH3)  (CPR 
122.66(c)(3)|,  122.44(d)(9)  JCPR  122.62(c) 
(9)|,  124.85(e).  124.121(f)) 

1.  Existing  rules.  Under  section  511(c) 
of  the  CWA,  the  issuance  of  an  NPDES 
permit  to  a  new  source  is  subject  to 
review  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  This  may  require  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  Several  sections  of  the 
NPDES  regulations  deal  with  the 
incorporation  of  ElS-related  conditions 
in  new  source  NPDES  permits.  Section 
122.44(d)(9)  |CPR  §  122.62(d)(9)l 
provides  that  when  EPA  is  the 
permitting  authority,  new  source  permits 
shall  incorporate  requirements, 
conditions  or  limitations  under  NEPA 
and  section  511  of  the  CWA.  Similarly, 

§  122.29(c)(3)  |CPR  §  122.66(c)(3Jl 
requires  Regional  Administrators  to 
issue,  condition,  or  deny  new  source 
permits  after  a  NEPA  review,  including 
an  EIS,  if  prepared.  Section  122.47(g) 
[CPR  §  122.12(g)]  notes  that  NEPA  may 
require  the  inclusion  of  ElS-related 
conditions,  as  described  in 
§  122.29(c)(3). 

2.  Proposed  changes.  In  response  to 
litigants'  concerns  that  NEPA  could  not 
legally  be  used  as  broadly  in  the  permit 
process  as  EP.'\  regulations  provided, 
EPA  proposed  several  changes.  First, 
EPA  proposed  to  modify  §§  122.7(g), 
122.29(c)(3),  and  122.44(dJ(9J  to  clarify 
that  NEPA  cannot  be  used  to  review 
effluent  iJrniVbtions  or  other 
requirements  established  by  the  CWA 
or  to  set  such  effluent  limitations. 
Section  511(c)(2)  of  the  CWA  expressly 
prohibits  the  use  of  NEPA  for  such 
purposes.  EPA  also  proposed  to  revise 
these  sections  to  explain  that,  in  all 
other  respects,  the  regulations  take  no 
position  on  the  circumstances  under 
which  NEPA  conditions  (other  than 
effluent  limitations)  may  be  imposed  in 
NPDES  permits.  The  proposal  was 
intended  to  eliminate  the  implication 
that  ElS-related  conditions  must  be 
incorporated  in  permits  and  to  allow  the 
appropriateness  cf  ElS-related 
conditions  (including  whether  any  such 
conditions  should  be  incorporated]  to  be 
resolved  in  the  context  of  specific  permit 
issuance. 

EPA  also  proposed  a  new  section  to 
its  evidentiary  hearing  rules  (§  124.85(e]) 
to  provide  that  evidence  of 
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sasss 


env)ronmental  impacts  of  a  facility  may 
be  submitted  at  an  evidentiary  hearing 
concerning  a  new  source  subject  to 
NEPA  li  the  evidence  would  be  relevant 
to  the  Agency's  obligations  under 
§  122.29(c)(3).  This  proposal  would  also 
apply  to  Non-Adversary  Panel 
Procedure  [NAPP)  hearings  through  a 
revision  to  5  124.121(f).  [The  existing 
evidentiary  and  NAPP  hearing 
regulations  contain  no  specific 
provisions  coficemmg  the  admission  of 
evidence  on  envirormienlaj  impacts.)  In 
addition,  for  sources  that  hold  final 
RCRA,  PSD.  UIC,  or  ocean  dumping 
permits,  the  proposal  would  also  bar  the 
admis.wi-!.  of  evidence  and  cross- 
examin.-'tion  related  to  environmental 
issues  that  were  or  could  have  been 
considered  in  the  permitting  proceedings 
for  these  permits.  Under  the  proposal, 
the  Presiding  Officer  would  have  the 
discretion  to  admit  portions  of  the 
record  from  those  permit  proceedings  in 
order  to  fulfill  evaluation  obligations. 
The  proposal  was  intended  to  avoid 
having  an  evidentiary  or  NAPP  hearmg 
on  an  NPDES  permit  subject  to  NEPA 
become  a  forum  for  reexamination  of 
decisions  under  other  statutes  to  which 
NEPA  does  not  apply.  The  proposed  rule 
would  thus  limit  the  scope  of  evidence 
that  could  be  submitted  at  hearings  to 
the  scope  of  analysis  required  'inder 
NEPA. 

3.  Comments  and  responses.  One 
commenler  supporting  the  proposal 
states  that  EPA  has  no  authority  to 
include  ElS-related  conditions  in 
permits.  Several  others  added  that  ElPA 
could  only  impose  NEPA  conditions 
related  to  the  permitted  discharge.  An 
opposing  commenter  objected  that  the 
proposed  change  violates  NEPA  and 
reverses  EPAs  previous  interpretations 
that  EPA  could  condition  or  deny  a 
permit  based  upon  non-water  quality 
impacts. 

After  careful  consideration  of  these 
comments  and  the  statutes,  the 
Administrator  has  determined  that 
NEPA,  in  conjunction  with  the  CWA, 
authorizes  the  Agency  to  deny  or  impose 
conditions,  including  non-water  quality 
related  conditions,  in  NPDES  permits  on 
the  basis  of  the  NEPA  review  Section 
511(c)(] )  makes  clear  Congress'  intent 
that  .NEPA  applies  to  the  issuance  of  an 
NPDES  permit  to  a  new  source.  That 
review  might  be  meaningless  if  EP.\  had 
no  authority  to  con.sid^r  and  act  upon  its 
results.  Thus,  EPA  has  consistently 
taken  the  position  that  EPA  can  take 
appropriate  actions  by  conditioning  or 
denying  the  permit  to  mitigate  or 
prever.t  unacceptable  environmental 
impac's  identified  by  the  EIS.  This 
position  is  supported  by  the  legislative 


history  of  the  CWA  and  NEPA  case  law. 
(See  Opinions  of  the  General  Counsel 
Nos.  76-18  and  76-19  (September  23. 
1976).) 

The  authority  to  inrhide  conditions 
related  to  the  EIS  would  also  apply  to 
non-waier  qualify  impacts  identified  in 
the  EIS,  Section  511(c)  does  not  limit  the 
scope  of  "'le  NEPA  review,  except  to 
prohibit  EPA  frorr,  reviewing  or 
establishing  effluent  'i-nitations  EP.A 
interprets  this  to  imply  that  the  Agency 
may  consider  all  other  results  of  the 
environmental  review.  The 
Administrator  may  impose  appropriate 
non-water  quality  conditions  using  his 
authority  to  condition  or  deny  permits 
under  section  402(a)fl)  of  the  CWA. 

The  proposed  regulation  would  not 
change  this  position.  NTP.A  does  not 
mandate  that  EPA  take  any  particular 
action  as  a  result  of  a  NEP.A  review,  but 
rather  grants  the  Agency  discretion  to 
determine  what  action  is  appropriate. 
EP.A's  change  to  the  provisions  related 
to  NEPA  conditions  will  still  authorize 
EPA  to  impose  such  conditions.  The 
only  changes  will  be  (1)  to  allow 
questions  of  whether  particular  permit 
conditions  based  upon  the  EIS  are 
appropriate  or  authorized  to  be  resolved 
in  the  permit  issuance  process  and  (2)  to 
remove  any  implication  that  EPA  must 
always  include  such  conditions. 

A  con'.menter  asserted  that  .NEP.'\ 
requires  that  EPA  consider  using  more 
stringent  effluent  limitations  to  sat.sfy 
NEPA  requirements.  It  was  suggested 
that  "there  may  be  circumstances  in 
which,  for  an  individual  site,  more 
stringent  effluent  limitations  ought  to  be 
considered  since  they  may  provide  a 
better  balance  of  costs  and  benefits  than 
would  non-water  quality  conditions  that 
EPA  could  impose  in  the  permit.  Since 
this  suggestion  directly  conflicts  with 
the  language  of  section  511fc)(2),  EPA 
concludes  thai  it  would  not  be 
permissible  under  the  statute.  EPA  may 
consider  the  entii-e  EIS  in  deciding 
whether  to  issue  or  deny  an  NPDE5 
permit  or  include  mitigating  measures 
other  than  efCuent  limitations,  but  EP.-*. 
has  no  authority  to  establish  or  review 
effluent  limitations  based  upon  the 
NEPA  review.  More  stringent  limitations 
may  not  be  imposed  if  not  otherwise 
authorized  by  the  CWA.  EP.A  does  have 
authority  to  impose  limitations  in 
addition  to  those  in  an  apphcabie  .New 
Source  Performance  Si.i.adard  (.NSPS). 
under  section  4021a)(l)  ucmg  the  permit 
writer's  best  professional  judgement 
(BPJ),  if  an  NSPS  does  not  address  a 
particular  waste  stream  or  pollutant 
present  in  the  discharge;  and  it  is 
determined  such  controls  are  necessary. 
(See  discussion  above.  Part  F. )  In  such  a 


case,  NEPA  would  not  be  the  basis  for 

establishing  sucijBP]  limitations,  but 
rather  EPA  wouid3evelop  such 
liniitalions  as  necessary  to  meet  the 
requirements  of  the  CWA.  using 
inform.:.tion  from  the  EIS  in  addition  to 
other  sources.  EPA  can  also  impose 
limits  more  stnngent  than  an  NSPS 
where  necessary  to  comply  with  water 
q-.irility  standards  or  address  other 
water  quality  concerns,  even  if  the  EIS 
was  used  to  identify  the  impacts. 

Another  commenter  stated  that  the 
proposal  conflicted  with  the  .New  Source 
Performance  Standards  for  the  Ore 
Mining  and  Dressing  Point  Source 
Categop,  (40  CFR  Part  4-10:  47  FR  ,S4596, 
DecGi-nher  3.  1982)  That  standard 
specifically  exem.pted  the  Quartz  Hill 
Molybdenum  Project  from  coverage 
under  the  standard  (§  440100(b))  to 
allow  full  consideration  of  non-water 
qualify  environmental  impacts  through 
an  EIS  the  NKP.A  review  v,  as  triggered 
by  the  .Alaska  National  Interest  Lands 
Conservation  .Act,  not  the  CWA).  (See 
47  FR  54601,  December  3.  1982),  The 
commenter  staled  that  the  proposed 
change  would  ehuiinate  all  possible 
bases  for  the  development  of  an  NPDES 
permit. 

EPA  does  not  agree  that  the  revision 
Will  make  permit  issuance  impossible. 
The  Quartz  Hii!  Project  is  not  a  new 
source  within  the  definition  of  §  122.2 
|CPR  §  122.3;.  since  it  is  specifically 
excluded  from  the  Ore  Mir.ing  NSFS  and 
is  not  covered  by  another  NSPS. 
Therefore,  the  NPDES  permit  for  the 
facility  will  be  based  on  the  permit 
writer's  BPJ  under  secMon  4C52(a){l  I  of 
the  CWA  and  the  Director  may  include 
such  conditions  as  are  necessarv  to 
comp'y  with  the  Act  In  issuing  the 
permit,  the  Director  may  use  all 
available  information  to  determine  what 
efHuent  limitaUons  are  nec:essary  to 
meet  the  requirements  of  the  CWA  This 
information  could  mclude  the  EIS. 

Several  comiricnters  opposed  EP.A's 
proposed  limitations  en  the  admission  of 
evidence  at  evidentiary  and  NAPP 
hearings.  One  ff  these  suggested  that 
issues  that  were  not  rai.«ed  m  the  prior 
permit  dec  ision  should  not  be  byrred  in 
the  NTDES  permit  hearings.  Another 
suggested  that  the  Presiding  Officer 
should  be  authorized  to  make  an 
independent  determination  of  whether 
to  allow  admission  of  evidence.  EPA  has 
concluded  that  these  suggestions  could 
allow  undue  cumplication  of  NPDES 
proceedings.  The  proposal  eiiminates 
unnecessary  duplication  cf  effort  and 
relitigation  of  issues  while  stiil  ensuring 
that  Ej^'A  meets  its  NEP.X  review 
responsibilities.  EPA  does  not  interpret 
the  limited  applicability  of  NTIPA  to  new 
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source  NPDES  permit  proceedings  under 
section  511(c)  to  authorize 
reexamination  of  determinations  made 
by  EPA  under  other  statutes  to  which 
NEPA  does  not  apply.  For  example,  PSD 
determinations,  like  all  EPA 
determinations  under  the  Clean  Air  Act, 
are  exempted  by  statute  from  NEPAs 
EIS  requirements.  (See  section  7(c)(1)  of 
the  Energy  Supply  and  Environmental 
Coordination  Act.  15  U.S.C.  793(c)(1).) 
The  limitation  on  the  admission  of 
evidence  also  carries  out  Congress' 
directive  in  Section  101(0  of  the  CWA 
that  "the  procedures  utilized  for 
implementing  this  Act  shall  encourage 
the  drastic  minimization  of  paperwork 
and  interagency  decision  procedures, 
and  the  best  use  of  available  manpower 
and  funds,  so  as  to  prevent  needless 
duplication  and  unnecessary  delays  at 
all  levels  of  government.'" 

In  response  to  the  comments,  EPA  has 
modified  the  final  rule  to  clarify  that  the 
limitations  on  the  admission  of  evidence 
at  EPA  hearings  applies  only  where  the 
previous  permit  proceedings  were  held 
by  EPA.  EPA  cannot  delegate  its  NEPA 
responsibilities  to  States.  Stuebing  v. 
Bniwi:ar5n  F.2d  (2nd  Cir.  1975);  Cree/ie 
Cc>i:!!!y  Plannin^i  Board  v.  FPC  455  F.2d 
412  (2nd  Cir.  1972),  cert.  den.  409  U.S.C 
849  (1972).  Therefore,  EPA  can  limit 
admission  of  evidence  that  could  have 
been  submitted  at  a  previous  hearing  on 
a  permit  for  the  facility  under  a  different 
program  only  if  the  permit  was  issued 
by  EPA.  States  approved  to  administer 
other  permit  programs  may  make 
decisions  on  such  other  permits  that 
address  issues  relevant  to  EPA's  NEPA 
review.  However,  since  these  issues 
were  previously  considered  only  by  the 
State,  evidence  on  these  issues  is 
admissible  at  an  EPA-held  hearing  for  a 
new  source.  Otherwise,  EPA  would  have 
impermissibly  authorized  the  State  to 
carry  out  EPA's  NEPA  responsibilities. 

4.  EP.A  action.  The  language  of  today's 
final  rule  is  the  same  as  the  proposal, 
except  for  the  revision  to  §  124.83(e) 
clarifying  that  the  limits  on  admissibility 
at  hearings  of  evidence  on 
environmental  im.pacts  applies  only  if 
the  issues  could  have  been  raised  at 
prior  EPA  hearings.  Sections  122.47(g), 
122.29(c)(3).  and  122.44(d)(9)  have  been 
revised  as  proposed  to  make  clear  that, 
under  section  511(c)(2)  of  the  CWA, 
NEFA  cannot  be  used  to  review  effluent 
limitations  or  other  requirements 
established  under  the  CWA  or  to  set 
such  limitations.  These  revised 
provisions  now  make  clear  that,  in  all 
rther  respects,  the  regulations  take  no 
position  on  particular  circumstances 
under  which  NEFA  conditions  (other 
than  effluer.t  limitations)  may  be 


imposed  in  NPDES  permits.  These 
revisions  do  not  substantively  change 
EPA's  authority  to  impose  ElS-related 
conditions. 

EPA  will  continue  to  impose  ElS- 
related  conditions  in  permits  in 
appropriate  circumstances.  For  example, 
conditions  have  been  used  to  limit  the 
times  of  the  year  during  which 
discharges  are  authorized  where  such 
discharges  may  have  an  impact  upon 
fish  spawning.  EPA  has  also  used  ElS- 
related  conditions  to  require 
consultation  with  appropriate  State 
officials  by  coal  mine  operators  in 
archeologically  important  areas.  Where 
a  NEPA  review  indicates  that  such 
conditions  are  appropriate.  EPA  will  use 
them. 

New  §  124.85(e)  provides  that 
evidence  on  environmental  impacts  of  a 
facility  may  be  submitted  at  a  hearing 
for  a  new  source  subject  to  NEPA  if  the 
evidence  would  be  relevant  to  the 
Agency's  obligations  under 
§  122.29(c)(3).  That  section,  in  turn, 
requires  EPA,  to  the  extent  allowed  by 
law.  to  conduct  an  evaluation  of 
significant  environmental  impacts  of  the 
proposed  action.  Thus,  the  scope  of  the 
evidence  on  environmental  impacts 
admissible  at  a  NPDES  hearing  turns 
ultimately  on  the  scope  of  analysis 
required  by  NEPA. 

In  order  to  minimize  delay  and 
duplication  of  effort,  §  123.85(e)  also 
provides  that  where  a  source  holds  a 
final  EPA-is8ued  RCRA,  PSD,  UIC.  or 
ocean  dumping  permit,  no  evidence  may 
be  admitted  nor  will  cross-examination 
be  allowed  with  respect  to  issues  that 
were  considered  or  could  have  been 
considered  in  those  permit  proceedings, 
even  as  to  matters  that  may  have  been 
within  the  proper  scope  of  NEPA 
analysis.  In  such  cases,  the  Presiding 
Officer  may  (to  the  extent  required  by 
NEPA)  instead  admit  relevant  portions 
of  the  record  of  the  PSD,  RCRA,  UIC,  or 
ocean  dumping  proceedings.  This 
evidence  may  be  necessary  to  perform 
the  balancing  of  costs  and  benefits 
required  by  NEPA. 

L.  Compliance  Schedule  Prohibition  (40 
CFR  122.47.  122.29(d)(4)  |CPR  §§  122.10. 
122.66(d)(4)|) 

1.  Existing  rule.  The  current 
regulations  treat  new  sources,  new 
dischargers  and  recommencing 
dischargers  differently  from  existing 
sources  and  do  not  allow  them  to  be 
placed  on  compliance  schedules  to  meet 
permit  limitations.  Permits  issued  to 
existing  sources  may  contain 
compliance  schedules,  but  new  sources, 
new  discharge  and  recom.mencing 
dischargers  must  install  and  start  up  ai^  ' 
pollution  cMitrol  equipment  prior  to 


discharger  and  comply  with  their  permit 
limitations  within  the  shortest  feasible 
time,  not  to  exceed  90  days  following 
commencement.  The  current  regulations 
treat  these  dischargers  differently 
because  new  sources  and  new 
dischargers  have  never  operated  under  a 
previously  issued  permit  and.  like 
recommencing  dischargers  which  begin 
to  discharge  after  terminating 
operations,  are  considered  to  be  in  a 
better  position  than  existing  sources  to 
install  and  "start  up"  their  equipment 
and  meet  their  permit  limitations. 
Existing  sources,  on  the  other  hand,  may 
need  additional  time  to  upgrade  their 
treatment  technology  to  meet  new 
permit  limitations. 

2.  Proposed  changes.  Industry  litigants 
challenged  the  compliance  schedule 
prohibition  on  the  grounds  that  it  was 
too  inflexible  and  did  not  address  the 
situation  when  EPA  issued  or  revised 
requirements  after  a  facility  began  to 
construct  but  before  it  began  to 
discharge.  Industry  argued  that  such  a 
facility  should  be  given  a  reasonable 
time  to  adjust  its  equipment  to  comply 
with  newly  issued  or  revised 
requirements.  In  response  to  thes^ 
concerns.  EPA  proposed  to  allow 
permits  issued  to  new  sources,  new 
dischargers  and  recommencing 
dischargers  to  include  compliance 
schedules  which  allow  those  dischargers 
to  meet  their  permit  limitations  within  a 
reasonable  time  after  discharge  begins 
rather  than  in  all  cases  at  the  time  of 
discharge.  Under  the  proposed 
regulations,  reasonable  compliance 
schedules  could  be  issued  to  new 
sources  and  new  dischargers  if 
requirements  were  issued  or  revised 
after  construction  began  but  less  than 
three  years  before  they  begin  to 
discharge.  Because  construction  is  not 
an  issue  with  recommencing 
dischargers,  the  proposal  allowed  them 
to  be  placed  on  compliance  schedules  if 
requirements  were  issued  or  revised  less 
than  three  years  before  discharge 
recommences. 

3.  Comments  and  responses.  We 
received  five  comments  on  the  proposal. 
All  comments  were  from  industry  and 
all  supported  the  proposed  change.  One 
commenter  suggested  that  we  should 
conform  the  proposed  change  to  the 
section  on  new  sources  and  new 
dischargers. 

4.  New  action.  Based  on  the  comments 
received,  we  are  promulgating  the  final 
regulation  as  proposed  and  cross- 

__i:gferencing  it  in  §  122.29(d)(4)  [CPR 
§  122.66(d)(4)j  (New  sources  and  new 
dischargers). 
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M.  Notice  of  Fhysical  Alterations  or 
Additions  (40  CFR  122.41(l)(l)  jCPR 
§  122.7(1)(1)J 

7.  Existing  rule.  The  existing  rule 
requires  the  permittee  to  give  notice  to 
the  Director  of  any  planned  physical 
.'literation  or  addition  to  the  permitted 
facility.  The  rule  was  based  on  thp 
rationale  that  notice  of  such  changes 
would  enable  the  Director  to  decide 
whether  a  pemnt  modification  was 
necessary. 

2.  Proposed  changes.  The  proposed 
regulation  would  require  permittees  to 
give  notice  to  the  Director  of  physical 
alterations  or  additions  which  could 
significantly  change  the  discharge.  The 
proposal  further  provides  that  this 
notice  applies  to  pollutants  for  which 
the  Director  would  not  otherwise 
receive  notice  through  (1)  compliance 
reporting  for  pollutants  limited  in  the 
permit  or  (2)  notification  of  toxics  under 
§  122.42(a)(1)  [CPR  §  122.61(a)(1)].  The 
proposal  recognized  that  many 
industrial  facilities  frequently  undergo 
physical  alteration  or  additions  which 
are  minor  and  have  little  or  no  impact 
on  a  perrrittee's  discharge  and  thus, 
reporting  all  such  changes  would  be 
unnecessarily  burdensome.  Notice  of 
only  those  changes  which  could  result  in 
significant  changes  to  the  permitted 
facility's  discharge  should  provide  EPA 
or  the  State  permitting  agency  sufficient 
information  to  determine  the  need  for 
permit  modification. 

3.  Comments  and  responses.  EP.\ 
received  ten  comments,  all  supporting 
the  proposal.  Several  commenters  stated 
that  most  alterations  and  additions  to 
industrial  facilities  are  minor  and  have 
little  impact  on  the  permittee's  disharge. 
Several  other  commenters  fell  that  the 
existing  rule  created  an  unnecessary 
reporting  burden  on  permittees.  Some 
commenters  noted  that  the  proposal 
ensured  that  EPA  would  receive 
Sufficient  information  to  assess  pnrruit 
compliance  and  to  decide  whether 
permit  modifications  are  necessary. 

Commenters  also  contended  that  the 
existing  rule  exceeded  EPA's  authority 
under  the  CWA.  EPA  does  not  agree 
that  the  original  rule  exceeded  EFAs 
authority  under  the  CWA,  since  EPA 
has  broad  authority  under  section  308  of 
the  Act  to  require  recordkeeping  and 
reporting.  However,  EPA  has  concluded 
that  notice  of  every  physical  alteration 
or  addition  is  unnecessary,  since  many 
changes  have  little  impact  on  a 
permittee's  discharge  and  would  create 
an  unnecessary  reporting  burden.  Under 
i  the  final  regulation,  EPA  will  still  be 
I  kept  informed  of  significant  changes  to 
the  permitted  facility  which  could  result 
in  a  permit  modification. 


One  commenter  asked  that  the  word 
"significantly"  modify  both  "change" 
and  "increase."  EPA  interprets 
"significantly"  to  modify  both  verbs, 
making  such  a  change  unnecessary. 

4.  EP.^  action  EPA  is  promulgating 
the  final  rule  as  proposed,  with  some 
minor  clarifications.  The  rule  will 
provide  the  Director  with  sufficient 
information  for  evaluating  permit 
compliance  or  the  need  for  permit 
modification,  without  imposing 
unnecess=!r\'  reporting  requirements. 
The  second  sentence  of  §  l?2.41(l)(l)  has 
been  split  into  two  sentences  to  clarify 
Agency  intent  that  the  toxics 
notification  unHer  §  122.42(a)  [CTO 
§  122.61fa)]  and  reporting  on  pollutants 
limited  in  the  permit  are  separate 
requirements  that  do  not  depend  on  a 
significant  change  in  the  nature  of  or 
increase  in  the  quantity  of  pollutants 
discharged.  EPA  has  also  acaed  a 
sentence  to  clarify  the  Agency's  intent 
that  any  change  to  the  permitted  facility 
which  may  result  in  a  new  source  must 
be  reported  to  the  Director,  allowing  him 
to  make  a  new  source  determination. 
Without  such  notice  EPA  may  not 
become  aware  of  changes  to  an  existing 
facility  which  would  be  subject  to  new 
source  performance  standards. 

EPA  has  also  deleted    For  NPDES 
permittees,"  since  under  the 
deconsolidated  regulations  this 
provision  only  applies  to  N'PDES 
permittees.  Finally,  the  reference  to 
§  122.42fa)(l)  [CPR  §  122.61fa)(1)l  has 
been  changed  to  reflect  the  renumbering 
sequence  of  the  April  1,  1983 
deconsolidation. 

N.  Signatories  to  Reports  (JO  CFR 
122.22(bK2J  (CPR  t,  122  6(bK2)|) 

1.  Existing  rules.  Under  the  NPDES 
regulations,  all  reports  required  by 
permits,  and  any  other  information 
requested  by  the  Director,  must  be 
signed  by  a  principal  executive  officer  of 
a  corporation  or  a  duly  authorized 
representative  of  the  executive  officer 

(§  122.22(b)(2)  (CPR  s  122.6(b)(2)]J.  The 
authorization  may  be  to  either  a  person 
occupying  a  specified  position  or  a 
named  individual  having  responsibility 
for  the  overall  operation  of  the  regulated 
facility  or  activity.  The  signatory 
requirement  is  intended  to  ensure  that 
the  corporation  is  legally  accountable 
for  the  information  submitted.  The 
signature  on  reports  or  authorization  by 
a  principal  executive  officer  provides 
this  iiccountability. 

2.  Proposed  rules.  Industry  litigants 
complained  that  the  signatory 
requirement  was  overly  restrictive. 
Many  companies  have  environm.ental 
managers  who  have  responsibility 
within  the  corporation  for  ensuring 


compliance  with  environmental  laws. 
Litigants  argued  that  these  managers 
would  best  be  able  to  judge  the 
accuracy  and  completeness  of  NPDES 
reports  since  they  are  often  in  charge  of 
the  personnel  who  do  the  m.onitoring 
and  sampling  EP.A  accepted  the 
litigants'  contentions  and  proposed  to 
allow  the  principal  executive  officer  to 
authorize  an  individual  or  position 
having  overall  responsibility  for 
environmental  matters  for  the  company 
to  sign  reports. 

3.  Comments  and  responses.  Ail 
twelve  comments  received  on  this 
proposed  revision  supported  the  change. 
Commenters  supported  the  idea  thai 
envircnmen'al  managers  were  the  most 
logical  persons  to  sign  reports  since  they 
are  knowledgeable  of  the  subject  area. 
They  suggested  that  the  change  would 
contribuie  to  the  accuracy  of  ine  reports, 
while  ensu.nng  high  level  attention  to  the 
facility's  attiviues.  EP.\  agrees  with 
commenters  that  envu-onmental 
managers  will,  in  many  cases  have  the 
best  knowledge  of  the  company  s 
facility.  Since  these  managers  must  still 
have  overall  environmental 
responsibili'y  within  the  company,  and 
since  their  authorization  to  sign  the 
report  must  come  from  a  princ:pal 
executive  officer  thp  proposal  will  also 
ensure  corpcrate  responsibility. 

Two  commenters,  citing  the  preamble 
discussion  of  the  propi>sa!  (47  FR  52075). 
questioned  whether  the  signatory 
provision  applied  to  environmental 
managers  at  an  individudl  facility  within 
a  company.  They  suggested  that  if  it  '•'  d 
not.  the  regulation  should  be  fiirther 
modified.  The  prea.mble  to  the  proposed 
regulation  did  use  language  v.hich  might 
have  implied  that  individuals  with 
overall  responsibility  for  a  particular 
facility  could  be  delegated  authority  to 
sign  reports.  EP.A's  intent,  however,  was 
to  allow  authorization  only  to  an 
environmental  manager/having  overall 

responsibility  within  a  company.  This  . 

would  not  normally  include  persons  or 
positions  that  have  responsibility  for 
environmental  matters  at  an  individual 
facility,  or  even  an  operating  division  of 
a  large  corporation.  This  is  necessary  to 
assure  high  level  corporate  knowledge 
of  and  responsibility  for  a  curpoialion's 
pollution  control  operations.  Even 
though  environmental  managers  of 
individual  facilities  may  have  greater 
personal  familiarity  with  the  dischai-ging 
facility,  these  individuals  may  not  have 
sufficient  authority  to  direct  activities 
and  responsibilities  within  the 
corporation  or  require  changes  to 
corporate  procedures  which  guarantee 
that  all  necessary  aclioni,  are  taken  to 
assure  accurate  reports  and  compliance. 


I 
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Several  commenters  advocated  that 
EPA  modify  the  signatory  requirements 
for  permit  applications  to  allow  a  person 
with  the  level  of  responsibility  for 
signing  reports  to  sign  the  applications. 
EPA  addressed  signatories  for 
applications  under  a  separate  settlement 
agreement  with  industry  litigants  and 
promulgated  final  regulations.  A 
discussion  of  the  issue  can  be  found  at 
48  FR  39611  et  seq..  September  1,  1983. 

4.  EPA  action.  EPA  is  adopting  a  final 
rule  equivalent  to  the  proposal.  This 
action  is  consistent  with  the  Agency's 
action  concerning  signatories  for  permit 
applications  (see  §  122.22(a).  48  FR 
39611,  September  1. 1983)  in  that  EPA 
intends  to  relax  the  burdens  of  the 
signatory  requirement  where  adequate 
responsibility  is  ensured.  However, 
unlike  the  revision  to  application 
signatory  requirements,  this  rulemaking 
will  allow  environmental  managers 
having  overall  responsibility  for  a 
corporation  to  sign  reports  if  authorized. 
The  less  stringent  requirement  for 
reports  will  provide  additional  relief,  but 
still  ensure  responsibility. 

O.  Bypass  (40  CFR  122.41(m)  [CPR 

«,  122.60(g)|) 

1.  Existing  rules.  The  NPDES 
regulations  prohibit  bypass,  which  is 
defined  as  the  intentional  diversion  of 
waste  streams  from  any  portion  of  a 
treatment  facility.  The  regulation  thus 
requires  permittees  to  operate  their 
entire  treatment  facility  at  all  times. 
There  are,  however,  exceptions  to  the 
strict  prohibition  on  bypass  even  where 
effluent  limitations  may  be  violated  as"*,, 
result.  Bypass  may  be  excused  if  the 
bypass  was  unavoidable  to  prevent  loss 
of  life,  personal  injury  or  severe 
property  damage  and  there  were  no 
feasible  alternatives  to  the  bypass.  The 
"no  feasible  alternatives"  provision  is 
not  satisfied  if  the  permittee  could  have 
installed  adequate  back-up  equipment 
as  preventative  maintenance  or  to 
prevent  a  bypass  which  occurred  during 
normal  periods  of  equipment  downtime. 

The  prohibition  of  bypass  applies 
even  where  the  permittee  does  not 
violate  permit  limitations  during  the 
bypass.  However,  permittees  may 
bypass  if  they  do  not  exceed  effluent 
limitations  and  if  the  bypass  was  for 
essential  maintenance  to  assure  efficient 
facility  operations. 

The  bypass  provision  was  intended  to 
accomplish  two  purposes.  First,  it 
excused  certain  unavoidable  or 
justifiable  violations  of  permit  efP.uent 
limitations,  provided  the  permittee  could 
meet  the  bypass  criteria.  Second,  it 
required  that  permittees  operate  control 
equipment  at  all  times,  thus  obtaining 
maximum  pollutant  reductions 


consistent  with  technology-based 
requirements.  Without  such  a  provision, 
dischargers  could  avoid  appropriate 
technology-based  control  requirements. 

2.  Proposed  changes.  Industry  litigants 
argued  that  as  long  as  a  permittee 
complies  with  the  effluent  limitations  in 
its  permit,  no  further  obligations  are 
incurred.  These  litigants  asserted  that  a 
decision  to  bypass  treatment  equipment 
is.  and  should  be  treated  as.  a  part  of  the 
permittee's  discretion  in  selecting  how 
to  treat  his  waste.  At  most,  additional 
monitoring  should  be  required  during 
these  periods  of  'in  compliance" 
bypassing  to  assure  permit  limits  are 
being  met.  Litigants  from  the  oil  and  gas 
industry  argued  that  even  a  requirement 
to  monitor  effluent  during  a  bypass  to 
ensure  it  was  within  permit  limitations 
was  too  difficult  and  expensive  at 
offshore  facilities.  They  claimed  the  cost 
of  transporting  samples  onshore  for 
analysis  would  be  a  unique  and 
significant  burden  on  them. 

In  response  to  these  concerns,  EPA 
proposed  to  amend  the  provision 
prohibiting  bypass  where  the  resultant 
effluent  is  in  compliance  with  permit 
limitations.  The  proposal  would  allow 
any  bypass  which  does  not  cause  a 
violation  of  permit  limitations  or  other 
permit  conditions.  However,  to  ensure 
that  permit  limitations  are,  in  fact,  not 
exceeded  during  the  bypass,  the 
proposed  amendment  would  require 
permittees  to  monitor  all  affected 
discharge  points  at  the  time  of  any 
bypass.  In  response  to  claims  by 
offshore  oil  and  gas  facilities  that  they 
had  special  circumstances,  the  proposal 
allowed  the  Director  to  waive  additional 
monitoring  requirement  if  the  permittee 
could  otherwise  demonstrate  that 
effluent  limitations  will  not  be  exceeded 
during  the  bypass. 

EPA  also  proposed  to  revise  the 
provision  that  the  "no  feasible 
alternatives"  condition  is  not  met  if  the 
permittee  could  have  installed  adequate 
back-up  equipment.  The  proposal 
clarified  that  this  provision  is  not 
intended  to  require  the  installation  of 
back-up  equipment  in  all  cases  merely 
because  stTBh^e^juipment  could  prevent 
the  need  for  a  b^>»§s.  Rather,  backup 
equipment  would  be  required  where  the 
exercise  of  reasonable  engineering 
judgment  indicated  that  backup 
equipment  was  appropriate  to  prevent 
bypass  during  anticipated  periods  of 
equipment  downtime  or  preventive 
maintenance. 

3.  Comments  and  responses.  In 
general,  industry  supported  the 
settlement  agreement  provision,  while 
State  environmental  offices  and 
environmental  groups  opposed  the 
proposal.  There  are  two  issues  involved 


in  this  bypass  provision.  The  first  is 
whether  bypass  should  be  allowed 
when  no  violation  of  permit  effluent 
limits  results.  The  second  is  under  what 
circumstances  a  permittee  must  install 
backup  equipment  to  avoid  bypasses 
during  periods  of  equipment  downtime 
or  preventive  maintenance. 

Supporters  of  the  proposal  on  the  first 
issue  claim  there  is  no  justification  for 
prohibiting  bypasses  that  do  not  cause  a 
violation  of  permit  limits.  They  argued 
that  the  November  18  proposal  provides 
more  flexibility  in  operation  and 
maintenance  without  decreasing  water 
quality  and  possibly  reduces  a  facility's 
operating  costs.  One  commenter 
supported  the  relaxation  arguing  that 
under  the  existing  regulation  an  industry 
might  have  to  shut  down  operations  in 
order  to  comply  with  its  NPDES  permit 
even  though  it  was  meeting  its  permit 
limitations. 

Commenters  opposed  to  the  proposal 
stated  that  a  bypass  of  treatment 
equipment  should  be  allowed  only 
during  essential  maintenance  and 
unavoidable  breakdown  periods  and/or 
only  under  stated  conditions  upon 
approval  of  the  Director.  To  do 
otherwise,  it  was  argued,  might 
encourage  facilities  to  "experiment"  by 
eliminating  certain  unit  processes  in  an 
effort  to  cut  costs,  with  potentially 
disastrous  impacts.  This  group  of 
commenters  contended  that  the  CWA 
intended  permittees  to  fully  and 
effectively  operate  at  all  times 
wastewater  treatment  equipment 
installed  to  achieve  permit  limits.  The 
proposed  provision  was  regarded  as 
negating  this  requirement  to  properly 
operate  and  maintain  wastewater 
treatment  facilities.  Several  States 
pointed  out  that  allowing  treatment 
systems  to  bypass  or  run  at  lower 
efficiencies,  as  long  as  effluent  limits  or 
water  quality  standards  are  met, 
undermines  the  concept  of  technology- 
based  standards  and  well-run  treatment 
systems. 

The  only  comment  on  the  provision 
concerning  back-up  equipment  was  a 
request  for  clarification  of  what 
constitutes  "reasonable  engineering 
judgment." 

The  range  of  comments  on  this  issue 
and  further  analysis  convinced  EPA  that 
the  November  18  proposal  on  bypass 
needed  further  refinement. 

EPA  believes  that  the  restriction  on 
bypasses  where  permit  limits  are  being 
met  is  necessary  for  several  reasons. 
EPA's  effluent  limitations  guidelines  and 
standards-setting  process  are  predicted 
upon  the  efficient  operation  and 
maintenance  of  removal  systems.  A 
number  of  the  effluent  limitations 
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guidelines  and  standards  upon  which 
NPDES  permits  are  based  do  not  contain 
specific  limitations  for  all  of  the 
pollutants  of  concern  for  the  given 
industry.  For  example  in  the  aluminum 
forming  industry,  toxic  metals  such  as    , 
cadmium,  nickel,  copper,  lead,  and 
selenium  found  in  this  industry's 
wastewaters  are  not  specifically 
regulated.  The  data  available  to  EPA 
show  that  effective  control  of  these 
pollutants  can  be  obtained  by 
controlling  the  discharge  of  the 
pollutants  regulated  by  the  standard 
(i.e..  chromium,  zinc,  and  aluminum)  to 
levels  achievable  by  the  model 
treatment  technology  upon  which  the 
effluent  guidelme  limits  are  based. 
Effluent  limitations  guidehnes  imposed 
on  the  pulp,  paper  and  paperboard 
industry  are  based,  in  part,  upon 
biolog'cj]  treatment  and  several 
pollutants  of  concern  are  not  specifically 
regulated  due  to  their  effective  removal 
of  good  biological  treatment.  Resin 
acids,  fatty  acids,  bleach  plant 
derivatives,  and  chloroform  are  found  in 
wastewaters  from  plants  in  this  industry 
and  are  found  to  be  effectively 
controlled  by  efficient  biological 
treatment.  If  bypass  of  treatment 
equipment  is  allowed,  there  is  no 
assurance  that  these  unlimited 
pollutants  will  be  controlled,  even 
though  those  specifically  limited  still 
meet  permit  limitations. 

Similarly,  permit  writers  who 
establish  permit  limitations  based  on 
their  best  professional  judgment  (BPJ) 
generally  evaluate  the  relevant 
treatment  system  and  often  decide  that 
limitations  on  all  pollutants  of  concern 
are  not  necessary.  This  may  be  because, 
as  in  the  effluent  limitations  guidelines 
process,  it  is  determined  that  limitations 
on  only  some  of  the  pollutants  will 
provide  adequate  control  of  remaining 
pollutants  so  long  as  treatment 
equipment  is  properly  operated  and 
maintained.  This  eliminates  the  need  to 
im.pose  numerous  pollutant  limitations 
and  corresponding  monitoring 
requirements  which  are  burdensome 
and  costly  to  the  permittee.  It  may  also 
be  that  the  treatment  system  will 
remove  some  pollutants  to  de  minimis 
levels  or  levels  which  are  difficult  to 
accurately  detect.  Again  the  permit 
writer  may  determine  that  it  is 
unnecessary  to  limit  such  pollutants 
which  properly  run  treatment  systems 
will  remove.  If  bypasses  of  treatment 
equipment  are  allowed,  it  is  possible 
that  all  pollutants  of  concern  will  not 
receive  the  level  of  control  anticipated 
in  the  establishment  of  permit 
limitations. 


Several  commenters  raised  questions 
related  to  the  extent  of  additional 
monitoring  which  would  be  necessary  if 
.bypass  up  to  permit  limits  was 
authorized.  Some  disagreed  with  the 
need  for  special  treatment  for  oil  and 
gas  facilities.  EPA's  decision  not  to 
change  the  existing  regulations  render 
this  issue  moot.  Nonetheless,  the 
Agency  believes  it  is  appropriate  to 
respond  to  certain  comments  on  the 
issue.  EPA  is  persuaded  that  the  special 
provision  allowing  offshore  oil  and  gas 
facilities  to  dispense  with  monitoring 
during  periods  of  bypass  was 
unjustified.  Very  few  oil  and  gas 
facilities  are  situated  such  that  it  is 
unusually  cr  unduly  difficult  and  costly 
to  maintain  contact  with  mainland 
entities.  Considering  the  unlikelihood 
that  other  demonstrations  of  compliance 
could  be  adequately  made  and  the 
potential  for  serious  adverse  cumulative 
impacts  from  noncampliance  by  offshore 
facilities.  EPA  now  believes  the  special 
treatment  of  these  facilities  was 
inappropriate. 

The  second  major  bypass  issue  was 
when  back-up  equipment  is  required  to 
prevent  bypass.  The  only  comment  on 
the  provision  was  a  request  for 
clarification  of  what  constitutes 
"reasonable  engineering  judgment."  EP.A 
has  concluded  that  the  term  "reasonable 
engineering  judgment"  by  its  very  nature 
requires  a  case  specific  determination 
and  should  not  be  defined  in  the 
regulation  because  of  the  complex 
circumstances  that  arise  in  individual 
cases. 

4.  EPA  action.  Today's  final  rule 
differs  from  the  .November  18  proposal. 
EPA  is  retaining  the  existing  provision 
which  prohibits  bypass  even  if  effluent 
limitations  are  not  exceeded  except  for 
essential  maintenance  to  assure  efficient 
operation  of  the  treatment  facility.  As 
described  previously,  bypassing  may 
affect  the  effect-ve  removal  of  pollutants 
of  concern  '.vhich  m.ay  not  be 
specifically  limited  in  the  permit,  but 
which  are  intended  to  be  controlled. 

In  cases  where  in-process  changes  are 
made  to  eliminate  or  reduce  pollutants 
limited  in  the  permit,  the  permittee  has 
the  opportunity  to  petition  the  permitting 
authority  to  modify  the  permit  limits.  In 
addition,  where  a  permittee  wishes  to 
permanently  alter  his  treatment 
equipment,  for  example  to  replace  an 
outdated  component  with  more  efficient, 
cost-effective  equipment,  a  permit 
modification  may  be  requested.  At  that 
time,  the  permitting  authority  may 
review  the  appropriateness  of  the 
request  and  the  potential  impacts  of  any 
changes  to  ensure  all  pollutants  of 


concern  continue  to  be  adequately 
controlled. 

Generally,  maintenance  is  that  which 
is  nec£  -^sary  to  maintain  the 
performance,  removal  efficiency  and 
effluent  quality  of  the  pollution  control 
equipment.  However,  for  purposes  of 
this  section,  it  is  necessary  to 
distinguish  between  maintenance  that  is 
"essential"  and  that  which  is  routine. 
Further,  a  distinction  must  be  drawn 
between  what  is  considered  essential 
maintenance  for  industrial  treatment 
systems  and  that  for  publicly-owned 
wastewater  treatment  plants  (POTWs). 
Industrial  facilities  usually  experience 
periods  of  nonprocess  operation  during 
which  the  facility  operator  can  carry  out 
the  recommended  maintenance 
procedures  contained  in  the  operation 
and  maintenance  manual  for  the  facility 
and/or  maintenance  advised  by  the 
design  engineer.  Maintenance  that  can 
be  performed  during  periods  of 
nonprocess  operation  at  an  industrial 
treatment  facility  is  considered  to  be 
routine  maintenance,  not  essential 
maintenance.  However,  repairs  and 
maintenance  that  cannot  wait  until  the 
production  process  is  not  in  operation 
would  be  deemed  essential.  If,  for 
example,  the  seal  on  a  valve 
malfunctions  or  a  pipe  bursts  during 
production  hours  at  an  industrial  facility 
and  the  facility  operator  bypasses  that 
particular  unit  process  in  order  to 
perform  corrective  maintenance,  such 
maintenance  would  be  considered 
essential.  Of  course,  economic 
consideration  alone  would  not  be 
sufficient  reason  to  qualify  maintenance 
as  essential. 

Unlike  most  industrial  facilities. 
POTWs  are  required  to  operate 
continuously.  Therefore,  maintenance 
must  normally  be  conducted  while  the 
treatment  facility  is  in  operation.  In  this 
situation,  it  is  often  unavoidable  to 
bypass  certain  equipment  during 
maintenance.  These  maintenance 
activities  would  generally  be  classed  as 
essential.  However,  since  POTWs 
frequently  have  capacity  exceeding 
normal  loadings,  maintenance  can 
normally  be  conducted  during  periods  of 
lower  How  with  no  loss  in  treatment 
plant  performance. 

Seasonal  effluent  limitations  which 
allow  the  facility  to  shut  down  a  specific 
pollution  control  process  during  certain 
periods  of  the  year  are  not  considered  to 
be  a  bypass.  Any  variation  in  effluent 
limits  accounted  for  and  recognized  in 
the  permit  which  allows  a  facility  to 
dispense  with  some  unit  processes 
under  certain  conditions  is  not 
considered  bypassing. 
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The  bypass  provision  covering  bacl(- 
Lip  equipment  is  promulgated  as 
proposed.  EPA  believes  that  the  existing 
provision  could  be  interpreted  to  require 
unnecessary  auxiliary  treatment 
facilities.  Necessary  auxiliary  facilities 
are  those  back-up  systems  which  should 
have  been  installed  in  the  exercise  of 
reasonable  engineering  judgment  to 
prevent  a  bypass  from  occurring  during 
normal  periods  of  equipment  downtime 
or  preventive  maintenance. 

P.  Upset  Defense  (40  CFR  122.41(n), 
(CPR  §  122.60(h)l) 

/.  Existing  rules.  Several  Courts  have 
ruled  that  since  the  equipment 
underlying  technology-based  limitations 
is  inherently  subject  to  failure  for 
reasons  beyond  the  control  of  the 
operator.  EPA  must  allow  for  upsets  in 
applying  these  standards.  See  Marathon 
Oil  Co.  v.  EPA.  564  F.2d  1253  (9th  Cir. 
1977):  FMC  Corp.  v.  Train.  539  F.  2d  973 
f4th  Cir.  1976).  (For  a  full  explanation  of 
applicable  case  law,  see  44  FR  32863, 
(une  7, 1979.)  An  upset  is  an  exceptional 
incident  in  which  there  is  a  temporary 
and  unintentional  noncompliance  with 
permit  effluent  limitations  because  of 
factors  beyond  thi  reasonable  control  of 
the  permittee  (§  122.41(n)(l)|CPR 
§  122.00(h]{l)j|.  For  example,  a  power 
failure  may  cause  a  treatment  system 
not  to  function,  resulting  in  a  permit 
violation  before  the  facility  can  halt  its 
discharge.  Section  122.41(n)  recognizes 
an  upset  as  an  affirmative  defense  to  an 
enforcement  action  for  violations  of 
technology-based  permit  limitations.  To 
establish  an  upset  defense,  a  permittee 
niust  notify  EP.A  of  its  occurrence  within 
five  days  and.  in  any  enforcement 
action,  must  demonstrate  the  specific 
cause  of  the  upset  and  that  the  violation 
was  beyond  the  perrtiittee's  reasonable 
control.  Since  permittees  must  develop 
the  information  necessary  to  establish 
the  defense  at  the  time  of  the  upset,  the 
demonstration  requirements  serve  to 
encourage  permittees  to  examine  the 
treatment  facility  and  to  fake  steps  to 
prevent  future  noncompliance  resulting 
from  the  cause  of  the  upset. 

2.  Proposed  changes.  Industry  litigants 
argued  that  the  upset  defense  should 
also  apply  to  violations  of  water  quality- 
based  limitations,  since  compliance  with 
these  standards  also  depends  upon 
technology.  EPA  proposed  a  change  to 
extend  the  upset  defense  to  permittees 
that  violate  water  quality-based  permit 
limitations.  The  proposal  would  require 
the  permittee  to  demonstrate  that 
instream  water  quality  standards  were 
achieved  in  all  stream  segments,  and  for 
all  parameters  that  could  have  been 
affected  by  the  discharge.  EPA 
explained  that  it  was  not  required  to 


provide  an  upset  defense  for  water 
quality  standards,  since  the  CVVA 
requires  strict  compliance  with  water 
quality  standards,  regardless  of  the 
efficiency  of  treatment  technology. 
Nevertheless,  EPA  reasoned,  there  was 
no  reason  to  penalize  a  discharger  that 
can  prove  the  occurrence  of  an  upset  if 
water  quality  standards  were  met 
despite  noncompliance  with  permit 
requirements. 

EPA  also  proposed  to  modify  the 
requirement  that  permittees 
demonstrate  the  specific  cause  of  the 
upset.  Litigants  were  concerned  that 
identification  of  specific  causes  would 
make  the  defense  useless  in  many  cases. 
To  prevent  an  overly  literal  application 
of  this  requirement  that  might  require  a 
discharger  to  produce  a  scientifically 
impossible  level  of  proof,  EPA  proposed 
to  delete  the  word  "specific." 

3.  Comments  and  responses.  A 
number  of  commenters  supported  the 
proposal,  stating  that  dischargers  should 
not  be  penalized  for  an  upset  that 
violates  water  quality-based  permit 
limits,  but  not  water  quality  standards. 
Another  commcnter  supporting  the 
proposal  stated  that  EPA  should  not 
require  permittees  to  demonstrate  that 
water  quality  standards  were 
maintained  throughout  the  upset. 
Several  other  commenters  questioned 
the  feasibility  of  implementing  the 
proposal  and,  in  particular,  whether  it 
would  be  possible  for  permittees  to 
make  the  required  demonstration. 

After  reevaluating  the  proposal  in 
light  of  the  comments  on 
implementation,  it  is  apparent  that  it  is 
not  practical  to  extend  the  upset  defense 
to  violations  of  water  quality-based 
limitations.  Failures  of  pollution  control 
equipment  can  occur  on  water  quality 
limited  stream  segments.  However, 
water  quality  standards  are  established 
to  protect  uses  of  the  water,  and  are 
legally  required  to  be  met  all  times.  See 
CWA  section  310(b)(1)(C).  Any  defense 
for  upsets  must  ensure  that  water 
quality  standards  are  achieved  at  all 
times  throughout  the  upset  The  proposal 
to  establish  an  upset  defense  in  permits, 
consistent  with  the  CWA  emphasis  on 
protection  and  enforcement  of  water 
quality,  would  require  a  showing  that 
water  quality  standards  continued  to  be 
achieved  in  all  stream  segments,  and  for 
all  pollutants,  potentially  affected  by  the 
discharge.  Permittees  would  be  required 
to  begin  monitoring  the  receiving  waters 
as  soon  as  the  upset  occurred  and  to 
continue  to  monitor  until  it  was  certain 
that  the  upset  could  no  longer  cause  a 
violation  of  the  water  quality  standards 
in  the  stream  segment.  To  establish  the 
defense,  permittees  would  need  to  do 


continuous  monitoring  on  all  stream 
segments  that  may  be  affected.  If 
permittees  were  unable  to  perform  such 
monitoring,  they  would  be  unable  to  use 
the  defense. 

Although  the  proposal  would 
seemingly  allow  permittees  to  claim  an 
upset  defense,  the  costs,  burdens,  and 
technical  difficulty  of  establishing  that 
water  quality  standards  were  not 
violated  would  make  the  defense  nearly 
impossible  for  permittees  to  establish. 
Since  upsets  are  by  definition 
unexpected,  gaps  in  monitoring  would 
inevitably  occur  at  the  onset  of  the  upset 
condition.  Gaps  in  the  monitoring  record 
could  create  uncertainty  as  to  whether 
the  permittee  had  complied  with  water 
quality  standards  at  all  times.  In 
addition,  questions  could  arise  as  to 
whether  the  permittee  had  monitored  all 
appropriate  stream  segments. 
Monitoring  and  analytical  costs  for 
permittees  trying  to  establish  an  upset 
defense  are  likely  to  be  very  high  for  all 
but  minor  upsets  (for  such  upsets,  EPA 
is  likely  to  use  its  enforcement 
discretion  anyway). 

Since  it  would  be  almost  impossible 
for  a  permittee  to  establish  the  upset 
defense,  the  proposed  extension  would 
be  illusory:  adding  a  provision  to  the 
regulations  that  suggests  the  existence 
of  such  a  defense  would  merely  create 
confusion.  This  does  not  mean  that 
dischargers  will  be  penalized  whenever 
an  equipment  failure  that  is  not  within 
the  operator's  control  occurs.  FPA  will 
continue  to  evaluate  such  discharges  on 
a  case-by-case  basis  and  use  its 
discretion  in  deciding  whether  to  bring 
an  enforcement  action.  This  approach  is 
more  realistic  than  allowing  an 
affirmative  defense  for  upset  that  for 
most  purposes  cannot  be  substantiated 
by  the  requisite  showing  for  water 
quality  standard  protection. 

Several  States  opposed  the  proposal, 
suggesting  that  for  violations  of  water 
quality-based  permit  limitations,  the 
NPDES  permitting  authority  should 
exercise  its  discretion  to  determine 
whether  an  upset  was  justifiable.  One 
State  went  further  to  suggest  that  the 
entire  upset  provision  be  deleted  and 
that  enforcement  discretion  should  be 
applied  to  all  permit  violations,  with 
permittees  left  to  establish  their  own 
defense.  For  upsets  that  result  in 
violations  of  technology-based 
standards,  EPA  believes  the  upset 
provision  is  a  more  reasonable  approach 
which  is  fully  consistent  with  all  legal 
opinions  on  the  issue.  Although  most 
courts  have  concluded  that  EPA  could 
rely  on  its  enforcement  discretion  and 
need  not  provide  a  formal  upset 
provision,  EPA  continues  to  believe  that 
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all  parties  will  benefit  from  allowing 
permittees  an  opportunity  to  present 
their  claims  in  a  formal  judicial 
proceeding.  The  upset  provision  also 
comports  with  those  decisions  which 
have  required  some  form  of  upset  relief. 
(For  a  more  thorough  discussion  of 
applicable  case  law,  see  44  FR  32863 
(June  7, 1979)).  However,  EPA  agrees 
that  reliance  on  enforcement  discretion 
is  best  with  respect  to  violations  of 
water  quality-based  permit  limitations. 

Several  persons  commented  on  the 
proposed  deletion  of  the  word  "specific" 
from  §  122.41(n)(3)(i)  [CPR 
§  122.60(h)(3)(i)l.  Most  supported  the 
propcsf!  but  one  suggested  the  change 
was  unnecessary.  EPA  believes  the 
clarification  is  desirable  since  it  will 
eliminate  confusion  over  the  meaning  of 
§  122.41(n)(3)(i).  This  revision  clarifies 
that  the  regulation  does  not  require 
investigation  to  an  impossible  degree  of 
certainty.  For  example,  there  may  be 
cases  where  biological  activity  is 
disrupted  in  a  treatment  system,  where 
no  change  in  raw  waste  characteristics 
could  be  identified,  and  where  a 
thorough  investigation  by  the  permittee 
could  not  identify  the  precise  cause  of 
the  change  resulting  in  the  violation. 
Such  evidence  could  be  adduced  to 
show  the  "cause"  required  by  the 
regulation,  even  though  the  precise 
cause  eluded  detection. 

EPA  would  also  like  to  clarify  whether 
a  demonstration  of  "cause"  of  an  upset 
required  under  §  122.41(n)  can  be  based 
upon  circumstantial  evidence  rather 
than  direct  evidence.  It  is  EPAs  intent 
that  any  demonstiation  of  cause 
acceptable  as  proof  of  fact  in  court  be 
available  to  a  permittee  seeking  to 
utilize  the  upset  defense.  Proof  of  fact 
may  be  made  through  circumstantial  as 
well  as  direct  evidence.  Indeed, 
circumstantial  evidence  may  be  all  that 
is  available.  However,  it  is  not  enough 
simply  to  show  that  normal  operating 
procedures  were  followed  at  the  time 
effluent  limitations  were  exceeded.  The 
regulation  requires  at  least  a  thorough 
investigation  of  the  causes  of  an 
incident.  Obviously,  a  claim  of  upset 
will  be  disfavored  where  previous 
violations  have  occurred  and  no  efforts 
or  insufficient  efforts  were  made  to 
identify  and  remedy  the  cause  or  causes. 

One  commenter  felt  that  the  upset 
defense  should  be  available  without 
limitation  to  all  water  quality  limited 
dischargers  in  order  to  be  consistent 
with  the  Agency's  proposal  of  October 
29, 1982  to  revise  regulations  governing 
the  adoption  of  water  quality  standards. 
The  Agency  has  since  promulgated 
water  quality  regulations  different  from 


the  October  29, 1982  proposal  (see  48  PR 
51400  et  seq.,  November  8, 1983). 

4.  EPA  action,  in  view  of  the 
comments,  we  have  reevaluated  the 
proposed  revisions  to  §  122.41(n)  and 
decided  to  retain  the  existing 
regulafions,  except  for  the  minor 
clarifying  revision  to  the  requirement 
that  permittees  demonstrate  the  cause  of 
an  upset  (§  122.41(n)(3)(i)).  The 
affirmative  defense  of  upset  will  thus 
only  apply  to  violations  of  technology- 
based  permit  limitations.  The  upset 
defense  is  not  available  to  permittees 
for  violations  of  water  quality-based 
permit  conditions.  EPA  will  rely  on 
prosecutorial  discretion  and  the  facts 
surrounding  the  upset  to  determine 
whether  to  institute  an  enforcement 
action  in  any  such  case. 

Q.  Proper  Operation  and  Maintenance 
(40  CFR  122.41(e)  |CFR  §  122.7(e)l) 

1.  Existing  rule.  The  existing 
regulations  require  all  permittees  to 
properly  operate  and  mamtain  their 
treatment  systems.  The  regulations 
provide  several  specific  examples  of 
proper  operation  and  maintenance 

(O  &  M).  This  gives  permittees  notice  of 
their  responsibilities  and  gives  permit 
authorities  an  additional  enforcement 
tool  when  permittees  are  negligent.  The 
ultimate  objective  is  to  reduce  pollution 
by  ensuring  that  treatment  facilities 
operate  at  maximum  efficiency. 

2.  Proposed  changes.  Industry  litigants 
challenged  these  regulations  on  the 
grounds  that  their  specificity  improperly 
infringed  upon  internal  plant 
management.  They  also  were  concerned 
with  language  stating  that  backup 
equipment  must  be  properly  operated 
and  maintained  could  be  interpreted  to 
require  such  equipment  in  ail  cases.  In 
response.  EPA  proposed  to  delete  most 
of  the  specific  examples  of  proper  O  &  M 
and  to  clarify  that  this  provision  did  not 
impose  a  requirement  to  install  backup 
equipment.  The  proposed  deletion  of  the 
examples  was  not  intended  to  remove 
any  obligation  of  the  permittee  to 
properly  operate  and  maintain  its 
treatment  equipment  but  rather  to 
provide  greater  fiexibiiity  to  ensure  that 
this  is  done.  The  backup  provision 
would  still  require  available  backup 
systems  to  be  properly  operated  and 
maintained. 

3.  Comment  and  responses.  Six 
comments  were  received  on  this 
proposal.  Five  comments  were  from 
industry  and  supported  the  change, 
generally  citing  the  litigants'  concerns 
discussed  above.  One  State  agency 
objected  to  the  proposal  on  the  grounds 
that  it  gave  too  much  discretion  to  the 
permittee  to  decide  what  constitutes 
proper  O  &  M,  and  stated  that  backup 


systems  could  be  reasonably  required  in 
some  cases.  With  regard  to  this 
comment,  EPA  has  concluded  that 
flexibility  is  justified  and  that  the 
proposal  still  provides  adequate 
environmental  protection.  The  change  is 
not  meant  to  imply  that  the  examples  in 
the  existing  regulations  are  no  longer  " 
considered  elements  of  proper  O  &  M. 
Permittees  remain  accountable  for  any 
O  &  M  failings,  as  determined  by  the 
permitting  authority,  even  if  they  occur 
in  those  areas  deleted  from  the  current 
regulations.  With  regard  to  the  comment 
that  installing  backup  equipment  may 
often  be  reasonable.  EPA  agrees  and 
emphasizes  that  such  installation  may 
still  be  required  on  a  case-by-case  basis 
by  the  permitting  authority.  Permit 
writers  are  also  encouraged  to  be 
specific  in  formulating  proper  O  &  M 
requirements  in  the  permit,  especially 
where  poor  or  inadequate  O  &  M 
practices  have  caused  problems  in  the 
past.  This  should  help  to  avoid  disputes 
later  as  to  the  degree  of  discretion 
allowed  the  permittee. 

4.  EPA  action.  The  proposal  does  not 
restrict  the  permitting  authority  either  in 
taking  action  for  improper  O  &  M  or  from 
requiring  backup  equipment  to  be 
installed  on  a  case-by-case  basis.  It 
merely  deletes  certain  examples  of 
proper  O  &  M  and  makes  clear  that 
installation  of  backup  equipment  is  not 
a  universal  requirement.  The  final 
regulation  is  therefore  promulgated  as 
proposed. 

R.  Mistake  and  Failure  of  Technology 
To  Meet  Best  Professional  )udgment 
(BPJ)  limits  as  Grounds  for  Pennit 
Modification  (40  CFR  122.62(a)  (16),  (17) 
(CPR  §  122.15(a)(5)l) 

1.  Existing  rules.  The  current 
regulations  provide  limited  causes  for 
modifying  a  permit  during  its  term. 
These  causes  do  not  include  as  grounds 
for  permit  modification  either  correction 
of  mistakes  made  at  the  time  of  permit 
issuance  or  failure  of  technology  on 
which  effluent  limits  were  based  to 
achieve  the  effluent  limitations  imposed 
in  a  best  professional  judgment  (BPJ) 
permit.  Under  the  current  regulations,  a 
permittee  would  have  no  immediate 
redress  for  BPJ  permit  limitations  which 
appropriate,  properly  installed  and 
operated  treatment  technology  could  not 
meet.  A  permittee  would  have  to  wait 
until  its  permit  expired  and  was 
renewed  before  it  could  become  eligible 
for  different  effluent  limitations.  In  the 
case  of  technical  mistakes,  such  as 
errors  in  calculations,  or  mistaken 
interpretations  of  law.  the  permittee 
would  have  no  redress  under  the 
existing  regulation  expect  to  correct 


38040   Federal  Register  /  Vol.  49,  No.  188  /  Wednesday,  Septemher  26.  1984  /  Rules  and  Regulations 


typographical  errors.  The  Agency  s  dnti- 
backsliding  policy  (§  122.44(1)  jCPR 
§  122.62(1)1)  would  prohibit  reissuing  d 
permit  with  less  stringent  iimitdtions 
(See  discussion  in  Part  C,  above). 

2.  Proposed  changes.  Industry  parties 
to  the  settlement  agreement  were 
concerned  that  permittees  may  remain 
in  violation  of  their  permits  for  years 
before  a  change  of  effluent  limitations 
could  be  obtained  in  a  renewed  permit. 
They  were  also  concerned  that  technical 
mistakes  could  never  be  corrected  since 
a  reissued  permit  would  be  required  to 
be  as  stringent  as  the  original  BP|  permit 
under  the  Agency's  anti-backsiiding 
policy   In  response  to  this  concern,  EPA 
proposed  to  make  both  mistaken  permit 
conditions  and  failure  of  technology  to 
achieve  BP|  limitations  causes  for 
permit  modification 

3  Comments  end  responses.  We 
received  six  comments  on  this  proposal; 
all  from  industry  and  all  favorable.  In 
gener.d,  commenters  stated  that  it  was 
practical  and  fair  for  EPA  to  allow 
permits  to  be  modified  when  mistakes 
are  discovered  and  when  properly 
installed  and  operated  technology 
required  by  the  permit  fails  to  meet  BP] 
limitations. 

One  commenter  requested  that  water 
quality-based  permits  be  allowed  to  be 
modified  when  there  has  been  a  failure 
of  approved  tecfinoloey.  This  commenter 
p.'-oposed  that  such  a  modification  of  the 
permit  should  only  be  effective  until  the 
water  quality  standards  can  be 
reconsidered  by  the  appropriate  agency 

Water  quality  standards  are 
developed  by  the  States,  and  issued, 
jfter  approval  by  EPA.  to  protect 
designated  uses  for  particular  water 
bodies  or  streams.  NPDES  permits  must 
mclude  water  quality-based  limitations 
where  the  applicable  technology-based 
limitations,  whether  derived  from 
effluent  limitation  guidelines  or  on  a  BPJ 
basis,  are  not  stringent  enough  to  ensure 
compliance  with  the  applicable  water 
quality  standards.  At  the  point  water 
quality  standards  are  implemented  in 
the  permit  issuance  process,  permit 
writers  do  not  have  the  flexibility  to 
reconsider  the  water  quality  standards 
to  determine  whether  they  are 
appropriate  or  technically  achievable. 
To  authorize  the  modification  of  an 
NPDES  permit  on  the  basis  of  BPJ 
considerations  so  that  it  no  longer 
ensures  compliance  with  existing  water 
quality  standards  clearly  cannot  be 
allowed.  In  addition,  to  grant  the 
permittee's  request  pending 
reconsideration  of  the  water  quality 
standards  would  result  in  a  de  facto 
change  to  the  standards  that  is  neither 
within  EPA's  authority  nor  appropriate. 
Rather,  the  commenters  request  should 


be  dealt  with  in  the  State's  standard 
setting  process.  Where  a  change  has 
been  agreed  upon  by  the  Slate,  and 
approved  by  EPA.  provisions  for 
modifying  an  NPDES  permit  have 
already  been  provided  for  m  the  NPDES 
regulations  at  40  CFR  122.62(a)(3)  [CPR 
§  122.15(a)(3)J. 

One  commenter  was  particularly 
concerned  that  the  preamble  discussion 
of  the  proposal  drew  an  overly 
restrictive  interpretation  of  the  types  of 
mistakes  which  would  be  grounds  for 
permit  modification.  This  commenter 
was  especially  concerned  about  permits 
written  for  new  facilities  well  in 
advance  of  start-up  and  operation.  The 
commenter  urged  that  new  information 
obtained  about  the  particular  situation 
surrounding  a  discharge  be  grounds  for 
permit  modification.  The  NPDES  permit 
regulations  already  provide  for  permit 
modiTication  in  the  event  new 
information,  which  was  not  available  at 
the  time  the  permit  was  issued,  is 
obtained  after  permit  conditions  have 
been  established  and  where  the 
information  would  have  justified  the 
inclusion  of  different  limits  at  the  time 
the  permit  is  issued.  See  §  122.62(a)(2) 
(CPR  §  122.15(a)(2)|.  This  cause 
adequately  provides  for  permit 
modification  in  the  circumstances 
reported  by  the  commenter.  However,  if 
the  permit  was  based  on  a  promulgated 
new  source  standard,  the  permittee 
would  be  unable  to  obtain  a  permit 
modification  (See  Anti-backsliding 
discussion). 

•;.  EPA  action.  As  stated  in  the 
preamble  to  the  proposal,  whether  a 
mistake  results  in  ov  erly  lenient  or 
overly  stnngent  permit  conditions,  it 
makes  sense  to  authorize  permit 
modifications  to  correct  the  mistake.  It 
also  makes  sense  to  modify  permit 
conditions  when  the  treatment 
technology  upon  which  BPJ  effluent 
limitations  are  based  has  been  properly 
installed  and  operated  but  nonetheless 
fails  to  meet  those  limitations.  In  both 
cases,  EPA  acknowledges  that  it  is 
unfair  to  force  a  permittee  to  remain  in 
violation  until  the  permit  expires  and  is 
renewed.  The  change  will  allow  EPA  to 
correct  earlier  errors  in  permit 
conditions,  such  as  the  inclusion  of 
incorrect  compliance  dates.  The  final 
regulation  is  promulgated  as  proposed. 

S.  Non-adverearv  Panel  Procedures  (40 
CFR  Part  124.  Subpart  F) 

The  Administrative  Procedure  Act 
(APA)  allows  decisions  on  the  initial 
grant  of  a  license  or  variance  to  be  made 
by  procedures  less  adversarial  than 
traditional  court  room  procedures,  even 
where  a  formal  hearing  is  required. 
Hearings  on  initial  licensing  are  exempt 


from  formal  evidentiary  hearing 
requirements  for  a  number  of  reasons, 
most  importantly  because  the  complex 
policy  decisions  in  initial  licensing  are 
more  akin  to  rulemaking  than 
adjudication.  Additionally,  initial 
licensing  decisions  do  not  involve 
accusation  of  wrongdoing  and, 
therefore,  do  not  require  "separation  of 
functions"  within  the  agency  or  an 
initial  decision  by  a  statutorily 
independent  individual,  such  as  an 
administrative  law  judge  (ALJ). 

EPA's  non-adversary  panel 
procedures  for  initial  licensing  were 
originally  promulgated  for  the  NPDES 
program  on  June  7,  1979,  and  revised  to 
include  other  permit  programs  on  .May 
19, 1980.  Conceived  as  an  innovative 
and  efficient  means  of  resolving 
disputed  scientific  and  technical  issues, 
these  procedures  depart  from  traditional 
evidentiary  procedures  in  which 
adversaries  present  separate  cases  to  an 
ALJ  on  a  challenge  to  a  final  permit 
decision.  Under  the  non-adversary 
procedures,  participants  present  theft 
views  and  arguments  to  a  panel  of  EPA 
experts  during  a  two-phased  hearing  on 
a  draft  perm.it.  During  the  "legislative" 
phase,  the  panel  explores  issues  and 
asks  questions.  Cross-examination  can 
be  ordered  during  the  "adjudicative" 
phase  if  certain  threshold  conditions  are 
met.  After  the  hearing,  the  panel 
prepares  a  recommended  decision 
which  may  be  appealed  to  the 
Administrator,  whose  decision 
constitutes  final  agency  action  subject  to 
judicial  review. 

1.  Applicability  of  panel  hearing 
procedures  to  initial  licensing  permits 
and  variances  (40  CFR  724.117].— a. 
Existing  rules.  Non-adversary  panel 
procedures  are  not  mandatory.  The 
current  regulations  grant  the  Regional 
Administrator  the  option  to  use  either 
these  procedures  or  traditio.n.al 
evidentiary  hearing  procedures  for 
initial  licensing  and  first  grants  of  a 
variance.  We  acknowledge  that  pane! 
hearings  may  not  always  be  suitable  for 
initial  decisions,  especially  if  the  factual 
issues  involved  make  the 
decisionmaking  more  akin  to 
adjudication  than  to  rulemaking.  For 
these  reasons.  EPA  made  the  decision  to 
make  use  of  non-adversary  procedures 
dependent  upon  the  discretion  of  the 
Regional  Administrator. 

b.  Proposed  changes.  Industry 
litigants  objected  in  general  to  the 
concept  of  non-adversary  panel 
procedures,  claiming  that  the  procedures 
violate  the  formal  hearing  requirement 
of  the  Clean  Water  Act.  that  variance 
decisions  do  not  constitute  initial 
licensing,  and  that  Congress  never 
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intended  the  initial  licensing  section  of 
the  Af^A  to  apply  to  sharply  contested 
issues  of  fact  such  as  in  \PDES  permit 
proceedings.  Specifically,  litigants 
objected  to  the  Regifmai  Administrator's 
unilateral  ability  to  invoke  non- 
adversary  proceduies  KPA  disagreed 
with  industry's  legal  arguments  and 
niaint:Hined  its  position  that  pum-l 
procedures  are  legal  and  provnie  an 
eflicient.  expeditious  means  of  resolving 
technical  and  scientific  issues.  However, 
persuaded  that  panel  hearings  might  not 
prove  useful  if  invoked  upon  unwilling 
participants,  EPA  proposed  that  permit 
applicants  must  consent  to  the  Regional 
Administrator's  decision  to  use  the 
panel  procedures 

c.  Crmwents  and  responses  EPA 
received  eight  commt'nts  on  this  issue. 
all  favorable  to  the  proposal.  Some 
commenters  repeated  claims  of  illegal 
procedures  and  violations  of  procedural 
due  process.  EV\  is  unpersuaded  by 
these  legal  arguments  and  continues  to 
believe  that  non-adversary  panel 
procedures  for  an  initial  grant  of  a 
permit  or  variance  are  authorized  by  the 
APA.  (See  44  FR  32887-33891.  June  7. 
1979.  for  more  detailed  discussion  of 
Fi'A's  legal  opinion.)  Other  commenters 
endorsed  the  non-adversary  panel 
procedures,  citing  cost  effectiveness, 
quicker  permitting,  belter  informed 
presentation  of  technical  issues,  and 
greater  opportunity  for  public 
participation  as  the  advantages  of  panel 
hearings.  Nonetheless,  they  felt  that  use 
of  such  procedures  should  only  be  with 

j      the  consent  of  the  applicant. 

d.  EPA  action  Based  m  part  on  an 
analysis  of  the  legal  arguments 
submitted  by  commenters  and  on  a 
recvaluation  of  the  role  of  panel 
hearings.  EPA  has  decided  to  retain  the 
regulation  in  its  current  form  .\on- 
adversary  panel  procedures  do  not 
restrict  the  rights  of  applicants  for  first 
grants  of  permits  or  variances,  and. 
therefore,  the  Agency  considers  it 
inappropriate  to  grant  such  applicants 
the  authority  to  veto  the  informed 
decision  of  a  Regional  Administratoi  to 
convene  a  panel  hearing.  There  is  no 
evidence  at  all  that  Regional 
Administrators  have  invoked  or  will 
invoke  panel  hearings  in  inappropnate 

,      situations.  Regional  Administrators  are 
j     in  a  better  position  than  permit  or 
variance  applicants  to  decide  whether 
certain  procedures  will  aid 
decisionmaking  or  expedite  permit 
issuance.  For  this  reason,  the  sole 
authority  to  invoke  the  non-adversary 
panel  procedures  should  remain  with 
the  Regioaal  Adniintstrator 

2.  Role  of  panel  members  m  panel 
hearings  (40  CFR  124.120/.~a.  Existing 


rules.  As  stated  above,  the  APA 
exempts  from  initial  licensing  a  number 
of  evidentiary  hearing  requirements, 
including  the  concept  of  "separation  of 
functions"  within  the  agency.  This 
allows  initial  licensing  decisions  to  be 
"institutional"  rather  than  adjudicatory 
and  allows  EP.A  to  draw  on  the  training 
and  experience  of  a  number  of  agency 
employees,  including  persons  who 
participated  in  developing  the  draft 
permit.  The  current  EPA  regulations 
restrict  the  number  of  permit  writers  on 
a  panel  and  require  that  there  be  at  least 
two  panel  members  who  did  not 
participate  in  developing  the  draft 
permit. 

b.  Proposed  changes  Industry  parties 
to  the  settlement  agreement  objected  to 
permit  writers  as  panel  members  on  the 
grounds  that  it  deprives  permit 
applicants  of  any  independent  review  of 
the  draft  permit  by  the  agency,  and 
violates  the  hearing  requirements  of  the 
APA.  In  response  to  industry's 
objections,  EPA  proposed  to  limit  panel 
members  to  EPA  employees  who  did  not 
participate  in  developing  the  draft 
permit.  As  stated  in  the  preamble  to  the 
proposal,  EPA  disagrees  with  industry's 
legal  arguments  on  this  issue,  but 
proposed  the  change  to  avoid  the 
appearance  of  unfairness. 

c.  Comments  and  responses. 
Comments  received  on  this  issue 
supported  the  proposal  to  exclude 
permit  writers  as  panel  members, 

d.  EPA  action  The  final  regulation  is 
promulgated  as  proposed. 

3.  Scope  of  cross-eKomination  (40  CFR 
124.121  (a I.  (bll—a.  Existing  rules.  The 
existing  regulations  allow  cross- 
examination  in  a  non-adversary  panel 
hearing  solely  on  factual  issues  (See 
§  124.121(a).)  The  regulation  was 
intended  to  limit  the  scope  of  cross- 
examination  on  non-factual  issues,  since 
these  issues  can  be  better  resolved 
through  oral  arguments  and  written 
presentations.  See  44  FR  32886,  June  7. 
1979. 

b.  Proposed  changes.  Litigants  were 
concerned  that  the  limitations  would 
pre\ent  cross-examination  on  factual 
issues  related  to  policy  decisions  EPA. 
therefore,  proposed  to  relax  the 
restriction  and  allow  cross-examination 
on  policy  questions,  hut  only  to  the 
extent  required  to  disclose  the  factual 
basis  for. the  permit  requirements.  The 
proposal  was  intended  to  clarify  that  all 
factual  judgments  are  eligible  for  cross- 
examination,  whether  or  not  they  are 
related  to  policy  judgments. 

c.  Comments  and  responses.  All 
comment  received  supported  EPA's 
proposal.  Several  commenters  argued 
that  there  is  no  basis  for  treating  cross- 


examination  in  panel  and  evidentiary 
hearings  differently.  EPA  disagrees  with 
this  view.  The  APA  allows  decision  on 
the  grant  of  an  initial  license  or  variance 
under  procedures  less  adversarial  than 
either  courtroom  or  formal  evidenttary 
heanngs.  Non-adversary  panel  hearings 
are  initial  licensing  proceedings  within 
the  APA,  However,  while  the  law  allows 
for  different  limitations  on  cross- 
examination,  EPA  believes  it  is 
reasonable  to  allow  limited  cross- 
examination  on  policy  issues  where 
necessary  to  resolve  material  factual 
issues. 

d.  EP.^  action.  The  final  fegulation  on 
the  scope  of  cross-examination  is 
promulgated  as  proposed  The  new 
regulation  will  extend  to  panel  hearings 
the  scope  of  cross-examination 
provisions  now  applicable  to 
evidentiary  hearings  (S  124.85(b)ri6)). 
The  regulation  provides  in  §  124.121[b) 
(and  in  §  124.85(b)(16)),  that  no  cross- 
examination  shall  be  allowed  on 
questions  of  policy  except  to  the  extent 
required  to  disclose  the  factual  basis  for 
permit  requirements.  This  does  not 
preclude  cross-examination  on  facts 
which  form  the  basis  for  EPA  policy,  if 
such  cross-examination  relates  to  the 
factual  basis  for  permit  requirements. 
Thus,  for  example,  if  it  were  EPA  policy 
to  require  a  specified  frequency  of 
monitoring  for  dischargers  of  certain 
pollutants,  and  if  a  permittee  challenged 
such  a  proposed  monitoring  requirement 
in  a  permit  subject  to  a  hearing,  the 
permit  applicant  would  be  allowed  to 
cross-examine  a  witness  on  the  factual 
basis  for  the  required  monitoring 
frequency  or  why  the  policy  was  applied 
to  the  applicant's  situation.  The  witness 
(or  EP.A  counsel)  would  not  be  able  to 
terminate  the  examination  simply  by 
answering  that  the  required  frequency 
was  EPA  "policy." 

T.  Evidentiary  Hearing  Procedures 

7  Obligation  to  submit  evidence  and 
raise  issues  (40  CFR  124  13.  124.14. 
124.76) — a.  Existing  rules  The  current 
regulations  require  all  reasonably 
ascertainable  issues  to  be  raised  and 
available  arguments  and  supporting 
information  to  be  submitted  during  the 
public  comment  period  on  a  draft 
permit.  If  not  raised  or  submitted  during 
the  public  comment  period,  this 
information  will  not  be  allowed  to  be 
introduced  in  an  evidentiary  hearing 
without  good  cause.  The  purpose  of 
these  procedures  is  to  encourage 
resolution  of  issues  at  the  time 
comments  are  submitted  on  a  draft 
permit,  rather  than  in  the  far  more 
burdensome  context  of  an  evidentiary 
hearing,  and  to  link  that  hearing  directly 


38042    Federal  Register  /  Vol    49, 


No.  188  /  Wednesday,  September''-a6. 

I'. 


1984  /  Rules  and  Regulations 


to  the  preceding  stages  of  permit 
issuance. 

b.  Proposed  changes.  Both 
environmental  and  industry  litigants 
objected  to  these  requirements  on  the 
grounds  that  the  restriction  on  when 
evidence  may  be  submitted  conflicted 
w.ith  the  formal  hearing  requirements  of 
the  Administrative  Procedure  Act.  As  a 
practical  matter,  litigants  argued  that 
the  restrictions  force  parties  to  engage  in 
"evidentiary  overkill"  when  they 
disagree  with  permit  terms  at  the  draft 
permit  stage.  In  response  to  these 
concerns,  EPA  proposed  to  require  only 
that  all  reasonably  ascertainable  issues 
and  available  arguments  to  be  raised 
during  the  public  comment  period. 
Generally,  supporting  information  would 
not  be  required  to  be  submitted  during 
the  comment  period.  Rather,  all 
supporting  material  and  factual  grounds 
would  be  submitted  during  the  public 
comment  periods  only  if  the  Regional 
Administrator  either  believes  that  the 
permit  will  be  contested  or  elects  to 
reopen  the  public  comment  period.  In 
either  case,  the  Regional  Administrator 
would  have  to  determine  that 
submission  of  evidence  during  the  public 
comment  period  would  expedite 
decisionmaking  and  therefore,  require 
the  upfront  submission  of  supporting 
material  in  the  public  notice.  If  the 
Regional  Administrator  either  decides 
that  the  permit  will  not  be  contested  or 
elects  not  to  reopen  the  public  comment 
period,  submission  of  supporting 
material  and  factual  grounds  would  be 
allowed  durmg  an  evidentiary  hearing. 

c.  Comments  and  responses.  The  six 
comments  EPA  received  on  this 
proposal  were  from  industry  which 
generally  supported  the  change.  The 
American  Petroleum  Institute 
specifically  endorsed  the  language  in  the 
preamble  to  the  proposal  which  stated 
that  Regional  Administrators  would 
most  likely  apply  these  procedures  for 
submission  of  all  information  during  the 
initial  comment  period  primarily  for 
major  permits,  such  as  for  new  factories 
or  nuclear  power  plants,  which  are 
likely  to  be  contested  and  which  will 
involve  comple.x  technical  issues. 

d.  EPA  action.  Based  on  these 
comments,  the  final  regulation  is 
promulgated  as  proposed.  Section 
124.14(a)(3)  authorizes  the  Regional 
Administrator  to  require  the  submission 
of  all  evidence  during  the  initial 
comment  period  where  it  reasonably 
appears  that  issuance  of  the  permit  will 
be  contested  and  "collapsing  the 
comment  period"  (i.e.,  requiring  this 
information  during  the  comment  period) 
may  substantially  expedite  the 
decisionmaking  process.  Collapsing  the 


comment  periods  in  this  manner  may 
impose  greater  burdens  on  participants 
in  the  permitting  process.  Accordingly, 
the  Regional  Administrators  should 
exercise  this  discretion  with  care.  Also, 
Regional  Administrators  are  encouraged 
to  consult  with  permit  applicants  and 
other  known  interested  persons  before 
exercising  their  discrection  to  collapse 
the  comment  periods.  Such  consultation 
will  tend  to  ensure  that  the  decision  is 
an  informed  one. 

2.  Ex  Parte  Communications  (40  CFR 
124.78(a)(1)).— a.  Existing  rules.  The 
Administrative  Procedure  Act  (APA) 
prohibits  agency  decisionmakers  in 
formal  hearings  from  engaging  in  ex 
parte  discussions  of  the  merits  with 
"interested  person  outside  the  agency," 
5  U.S.C.  557(d)  The  APA  also  contains  a 
"separation  of  functions"  provision 
which  requhes  that  no  one  involved  in 
"investigative  or  prosecuting  functions" 
may  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  "   *   *"    5  U.S.C.  554(d). 
The  purpose  of  both  requirements  is  to 
safeguard  the  administrative  process 
and  ensure  impartial  decisionmaking. 

The  current  regulations  refer  to 
persons  involved  in  "investigative  or 
prosecuting  functions"  as  members  of 
the  "agency  trial  staff  and.  thereby, 
subject  them  to  the  ex  parte  rules  during 
evidentian,'  hearings.  Non-EPA 
witnesses  are  subject  to  ex  parte 
prohibitions  because  they  are 
considered  'interested  persons  outside 
the  agency."  Under  the  current 
regulations.  EPA  witnesses  in 
evidentiary  hearings  are  not 
automatically  included  as  part  of  the 
agency  trial  staff,  nor  are  they 
considered  "interested  person  outside 
the  agency"  for  the  purposes  of  e,v  parte 
communications. 

b.  Proposed  cfianges.  Industry  parties 
to  the  settlement  agreement  objected  to 
the  special  treatment  afforded  to  EPA 
witnesses  and  claimed  that  these 
regulations  violated  the  APA  and  that 
EPA's  failure  to  designate  its  evidentiary 
hearing  witnesses  as  part  of  the  agency 
trial  staff  could  result  in  improper  ex 
parte  contacts  between  those  witnesses 
and  the  decisional  body.  In  response  to 
these  concerns,  EPA  proposed  to  include 
as  a  member  of  the  agency  trial  staff  any 
EPA  employee,  consultant  or  contractor, 
who  is  either  called  as  a  witness  by  EPA 
or  assisted  in  developing  the  draft 
permit  that  is  the  subject  of  the  hearing. 
The  preamble  to  the  proposal 
emphasized,  however,  that  EPA  does 
not  believe  that  this  step  is  required  by 
law.  As  stated  in  the  preamble  to  the 
current  regulations,  witnesses  from 
within  EPA  are  subject  to  the 


"separation  of  functions "  provision  onl> 
if  they  have  performed  "investigative  or 
prosecuting"  functions.  (45  FR  33415. 
May  19. 1980).  However,  in  order  to 
avoid  any  appearance  of  unfairness, 
EPA  proposed  the  above  revision, 

c.  Comments  and  responses.  EPA 
received  three  comments  on  this 
proposal  which  were  from  industry  and 
supported  the  proposed  change. 

d.  EPA  action.  The  final  regulation  is 
promulgated  as  proposed. 

U.  Deferral  of  Hearing  on  New  Source 
Determination  (40  CFR  122.21(k)(4)  |CPR 
§  122.53(h)(4)|) 

The  Clean  Water  Act  treats  new 
sources  differently  from  existing 
sources.  New  sources  are  subject  to  new 
source  performance  standards  (NSPS) 
promulgated  pursant  to  section  306 
which  reflect  the  greatest  degree  of 
effluent  reduction  achievable  through 
the  application  of  best  available 
demonstrated  control  technology 
(BADT).  Existing  sources,  on  the  other 
hand  are  subject  to  different,  often  less 
stringent,  technology-based  effluent 
limitations,  representing  either  best 
practicable  control  technology  (BPT)  or 
best  available  technology  (BAT)  or  best 
conventional  technology  (BCT).  The 
issuance  of  an  NPDES  permit  to  a  new 
source  may  also  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
triggering  the  environmental  impact 
statement  provisions  of  the  National 
Environmental  Policy  Act  (NEPA). 
(CWA  section  5n(c)).  For  these  reasons, 
the  decision  of  whether  a  facility  is  a 
new  source  (new  source  determination) 
is  as  important  to  the  discharger  as  it  is 
to  the  Agency.  If  dischargers  or  third 
parties  disagree  with  the  Agency's 
decision  they  may  challenge  the  new 
source  determination  in  an  evidentiary 
hearing. 

1.  Existing  rule.  The  current 
regulations  allow  the  Regional 
Administrator  to  defer  an  evidentiary 
hearing  on  a  new  source  determination 
until  a.*'ter  a  final  NPDES  permit  decision 
is  reached.  The  purpose  of  the  regulation 
is  to  allow  EPA  to  combine  challenges  to 
the  final  NPDES  permit  decision  with 
challenges  on  the  new  source 
determination,  and  thus  save  Agency 
resources  by  conducting  one  evidentiary 
hearing. 

2.  Proposed  changes.  Litigants  were 
concerned  that  deferral  of  a  hearing  on 
the  new  source  determination  could 
lengthen  the  permitting  process  and 
increase  their  costs  if  the  original 
decision  was  changed  in  the  hearing. 
EPA,  therefore,  proposed  to  authorized 
the  Regional  Administrator  to  defer  an 
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evidentiary  hearing  on  a  new  source 
determination  only  if  all  parties  to  the 
hearing  agreed.  The  proposal  would 
recognize  that  an  early  new  source 
hearing  could  benefit  the  permit 
applicant  by  informing  him  of  whether 
he  would  have  to  comply  with  BAT 
effluent  guideline  limitations  or  the 
gt;neraliy  more  stringent  new  source 
performance  standards.  To  defer  such  a 
hearing  might  later  subject  the  applicant 
to  potential  additional  construction 
costs  to  comply  with  new  source 
requirements.  The  applicant  might  also 
be  subject  to  unreasonable  expense  and 
delays  caused  by  a  NEPA  evaluation. 
which  was  begun  by  EPA  and  later 
determined  to  be  unnecessary  by  the 
hearing  decision. 

3.  Comments  and  responses.  The  four 
commenters  on  this  issue  all  supported 
the  EPA  proposal,  noting  that  the 
Regional  Administrator  should  not  be 
.  allowed  to  defer  the  new  source  hearing 
where  any  party  requested  an  early 
hearing.  The  commenters  stated  that  an 
early  hearing  on  a  new  source 
determination  would  resolve  the 
important  question  of  what  treatment 
standards  the  facility  must  be 
constructed  to  meet.  Three  of  the 
commenters  were  concerned  that  a 
deferred  hearing  would  force  the 
applicant  to  comply  with  costly 
additional  new  source  requirements  at 
the  end  of  the  permit  issuance  process 
(presumably  when  the  facility  plans  to 
begin  operation).  Two  commenters 
when  the  facility  plans  to  begin 
operation).  Two  commenters  also  noted 
'that  an  early  hearing  would  help  to 
resolve  EPAs  obligations  under  N'EPA. 
since  new  sources  requiring  EPA-issued 
permits  are  subject  to  NEPA 
envircmmental  review  requirements. 

EPA  agrees  that  the  permit  applicant 
should  not  have  to  wait  until  the  end  of 
the  permit  issuance  process  for  a  final 
determination  on  whether  he  will  be 
subject  to  treatment  requirements  for 
existing  sources  or  new  sources. 
Otherwi.se,  there  may  be  cases  where 
the  applicant  designs  a  facility  to  meet 
requirements  for  existing  sources,  and 
subsequently  leerns  that  further  costs 
must  be  allotted  to  meet  a  more 
stringent  new  source  performance 
standard  before  the  facility  can  begin 
operation.  An  early  hearing  on  the  new 
source  determination  would  also  allow 
EPA  to  begin  its  NEPA  review  work  as 
early  as  possib:     and  to  limit  possible 
NEPA  delays  in  issuing  the  final  new 
source  permit.  In  other  cases,  the  early 
hearing  could  avoid  the  necessity  of 
performing  a  potentially  costly  NEPA 
review. 


4.  EPA  actions.  EPA  is  promulgating 
the  final  rule  as  proposed.  A  timely 
hearing  on  the  new  source 
determination  will  provide  permit 
applicants  with  greater  certainty  on  the 
applicable  treatment  requirements,  and 
on  the  costs  to  meet  these  requirements. 
The  rule  will  also  allow  EPA  to 
complete  any  required  NEPA  review  (if 
the  facility  is  a  new  source)  at  an  early 
stage  and  thus  limit  delays  in  permit 
issuance.  It  will  also  resolve  whether  a 
facility  is  prohibited  from  constructing 
the  source  due  to  EPA's  pre-permit 
construction  ban  (§  122.29(c)(4)  [CPR 
§  122.66(c)(4)].  See  Part  C,  above)  These 
benefits  override  any  additional  burdens 
on  EPA  to  conduct  separate  new  source 
and  permit  hearings. 

V.  New  Source  Criteria  (40  CFR 
122.29(b)  (CPR  §  122.66(b)l) 

1.  E.xistjni;  ruJes.  On  May  19.  1980. 
EPA  published  criteria  for  new  source 
determinations  (40  CFR  §  122.66(h)) 
under  the  NPDES  program  as  part  o/  its 
Consolidated  Pe:    lit  Regulations  (45  PR 
33290).  Under  that  regulation  a 
discharger  would  be  classified  as  a  new 
source  if  it  was  a  new  facihty,  if  it 
totally  replaced  an  existing  source,  or  if 
the  construction  at  the  site  of  an  existing 
facility  changed  the  nature  or  quantity 
of  pollutants  discharged.  The 
classification  of  a  facility  as  a  new  or 
existing  source  is  important  because 
under  the  CWA  existing  sources  are 
subject  to  best  available  technology 
(BAT)  and  best  conventional  technology 
(BCT)  requirements,  while  new  sources 
are  subject  to  the  generally  more 
stringent  new  source  performance 
standards  (NSPS)  under  section  306  of 
the  CWA.  This  distinction  is  based  on 
the  concept  that  new  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies. 
Section  122.2  [CPR  §  122.66(b)]  is 
intended  to  ensure  that  all  sources  are 
properly  classified. 

2.  Proposed  chan^^es  On  September  9, 
1980,  EPA  suspended  CPR  §122.66(b)  (1) 
and  (2)  (45  PR  59317).  This  suspension 
responded  to  industry  criticism  that  the 
language  of  the  third  criterion  (CPR 
§122.66(b)(lJ(ii!])  was  overly  broad  and 
could  be  interpreted  as  classifying  some 
structures  as  new  sources  that  more 
appropnately  should  be  considered  as 
modifications  of  existing  sources.  On  the 
ssme  day.  (45  PR  59343],  EPA  proposed 
that,  in  those  situiftions  where  the^  was 
new  construction  but  less  than  total 
replacement  at  existing  facilities,  the 
classification  decision  should  be  based 
on  the  degree  to  which  the  constructed 
facility  functions  independentiy  of  the 
existing  source.  The  substantial 


independence  test  was  aimed  at 
ascertaining  whether  an  existing  toorce 
w  hicii  undertakes  major  constructiaa 
that  legitimately  provides  it  %irith  the 
opportunity  to  mstall  the  best  and  most 
efficient  production  prooesies  and 
wastewater  treatment  tedinologies 
should  be  required  to  meet  new  souTDe 
performance  standards  at  that  faaiity. 
Because  EPA  had  already  suspended  the 
rule  and  proposed  a  new  ruie  at  the 
same  time  that  setUement  negotiationa 
on  the  Consolidated  Permit  litigation 
began,  EPA  removed  the  issue  from  the 
scope  of  settlement  discussions. 
However,  to  combine  the  two  NPDES 
rulemakings,  EPA  is  adopting  the  final 
new  source  criteria  with  the  balance  of 
the  NPDES  litigation  issues. 

3.  Commants  and  responses.  During 
the  public  comment  period,  EPA 
received  twenty-one  comments.  Most  of 
the  commenters  approved  of  the 
"substantial  independence"  test  as  a 
means  of  looking  at  the  functional 
relationship  between  the  existing 
facility  and  new  facility. 

One  commenter  suggested  that  further 
clarification  was  needed  on  the  meaning 
of  "substantially  independent,"  and 
suggested  a  list  of  factors  that  should  be 
considered  in  making  such  a 
determination.  EPA  agrees  that  such  a 
clarification  would  help  in  making  new 
source  determinations.  Today's 
amendment,  therefore,  adds  two  factors 
to  be  examined  in  deciding  if  new 
processes  are  substantially  independent 
of  existing  facilities. 

The  first  factor  is  the  degree  of 
integration  of  a  new  process  with 
existing  processes.  Under  this  first 
factor,  if  the  new  facility  is  fully 
integrated  into  the  overall  existing  plan, 
the  facility  will  not  be  a  new  source.  For 
example,  a  plant  may  decide  to  improve 
the  quality  of  a  product  by  installing  a 
new  purification  step  into  its  process, 
such  as  a  new  filter  or  distillation 
column.  Such  a  minor  change  would  be 
integral  to  existing  operations  and 
would  not  require  the  facility  to  be 
reclassified  as  a  new  source.  However. 
on  the  other  extreme,  if  the  only 
connection  between  the  new  and  old 
facility  is  that  they  are  supplied  utilities 
such  as  steam,  electricity,  or  cooling 
water  from  the  same  source  or  that  their 
wastewater  effluents  are  treated  in  the 
same  treatment  plant,  then  the  new 
facility  will  be  a  new  source 

Four  commenters  argued  that  if  a  new 
process  or  plan  uses  existing 
wastewater  treatment  equipment,  for 
that  reason  alone  it  should  not  be 
considered  a  new  source.  EPA  disagrees 
with  these  comments.  The  legislative 
historv  of  the  CWA  indicates  that  new 
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source  requirements  were  intended  to 
apply  where  new  construction  allows 
flexibility  to  incorporate  new  pollution 
control  technology.  The  fact  that  a 
facility  can  be  constructed  to  utilize  an 
existing  waste  treatment  plant  does  not 
address  the  issue  of  whether  new 
lechnology  could  have  been  installed. 
To  allow  the  use  of  an  existing 
wastewater  treatment  system,  by  itself, 
to  preclude  the  application  of  new 
source  requirements  would  frustrate 
clear  statutory  intent. 

One  of  the  commenters  went  further 
and  claimed  thai  EPA  had  no  legal 
authority  to  impose  new  requirements  in 
this  situation.  The  commenter  argued 
that  if  a  new  facility's  discharge  is 
conveyed  to  waters  of  the  United  States 
tlirough  an  existing  waste  treatment 
system,  this  new  facility  cannot  itself  be 
classified  .is  a  separate  point  source 
under  the  CWA.  This  claim  is 
contradicted  by  language  of  the  Act  and 
by  case  law.  A  newly  constructed 
farility  can  clearly  meet  the  statutory 
definiUon  of  "source,"  which  covers  any 
"building,  structure,  facility,  or 
installation  from  which  there  is  or  may 
be  the  discharge  of  pollutants"  (section 
306(a)  of  the  Act).  When  a  similar  claim 
was  raised  in  Makelona  v.  Hawaiion 
Electric  Co..  9  ERC  1625  (D.  Hawaii 
1976).  the  Court  held  that  the  point 
source  was  the  facility  generating  the    ' 
d:s;;harge.  not  the  system  treating  it. 

The  second  clarifying  factor  that  EPA 
has  added  is  the  extent  to  which  the 
construction  results  in  facilities  or 
processes  that  are  engaged  in  the  same 
general  type  of  activity  as  the  existing 
source.  Under  this  second  factor,  if  the 
proposed  facility  is  engaged  in  a 
sufficiently  similar  type  of  activity  as 
the  existing  source,  it  will  not  be  treated 
as  a  new  source.  For  example,  if  a  plant 
begins  to  produce  a  new  product,  eg., 
nvlon  synthetic  fiber,  which  is  very 
similar  to  the  product  currently  being 
produced  by  that  plant,  e.g..  polyester 
synthetic  fiber,  using  equipment  that  is 
essentially  the  same  as  the  existing 
production  equipment,  this  would  likely 
be  considered  an  existing  source. 
However,  if  a  plant  producing  a  final 
product,  e.g.,  polyester  synthetic  fiber, 
adds  new  equipmeiii  to  produce  the  raw 
materials  for  that  product,  e.g. 
teraphtalic  acid  or  ethylene  glycol,  the 
proposed  structure  would  likely 
constitute  a  new  source.  Of  course,  to 
the  extent  the  construction  results  in 
facilities  engaged  in  the  same  type  of 
activity  because  it  essentially  replicates, 
without  replacing,  the  existing  source, 
the  new  construction  would  result  in  a 
new  source. 


The  proposed  regulation  provides  that 
if  there  is  no  independently  applicable 
new  source  performance  standard  a 
source  being  classified  as  a  new  source 
under  this  section  would  be  considered 
a  new  discharger.  Several  industry 
commenters,  all  of  whom  are  parties  to 
the  litigation,  questioned  EPA's 
authority  for  the  new  discharger 
category.  EPA  continues  to  believe  that 
EPA  has  authority  to  establish  the  new 
discharger  classification.  By  such 
classification  EPA  is  not  requiring  new 
dischargers  to  meet  new  source 
performance  standards.  EPA  has  merely 
devised  appropriate  procedural  and 
substantive  requirements  foi  issuing  a 
discharger  its  first  NPDES  permit.  (See 
also  amendments  to  the  new  discharger 
definition — 48  FR  39619,  September  1, 
1983.) 

One  commenter  further  argued  that  a 
new  facility  at  the  site  of  a  plant  in 
existence  before  October  18,  1972,  could 
never  fit  the  definition  of  "new 
discharger"  because  there  will  have 
been  discharges  from  the  existing  plant 
at  the  site  prior  to  October  18,  1972.  This 
comment  misinterprets  the  definition  of 
"new  discharger"  in  §  122,2  [CPR 
§122.3).  A  new  discharger  includes  a 
new  facility  at  any  site  at  which  "it,"  the 
new  facility,  had  not  discharged 
pollutants  before  October  18, 1972;  the 
fact  that  there  may  have  been 
discharges  from  another  facility  at  that 
same  site  is  irrelevant. 

Several  commenters  suggested  that 
EPA  should  consider  whether  the  new 
facility  actually  operates  substantially 
independently  of  the  existing  facility, 
not  whether  it  cou/t/ operate 
substantially  independently,  as  stated  in 
the  preamble  to  the  September  9, 1980 
proposal  (45  FR  59344).  EPA  agrees  with 
this  interpretation  and  will  so  apply  the 
substantial  independence  test.  Because 
language  suggesting  a  contrary 
interpretation  appeared  in  the  preamble 
to  the  proposed  rule,  no  change  in  the 
regulatory  language  is  necessary.  The 
test  in  §  12Z29(b){l)(iii)  [CPR 
§  122.66(l)(iii)|  will  continue  to  be 
whether  the  processes  of  the  new 
facility  are  substantially  independent. 

One  commenter  suggested  that 
'totally  independent  '  should  be 
substituted  for  "substantially 
independent  "  EPA  disagrees  with  this 
comment,  since  it  could  be  argued  that 
any  new  building,  structure,  facility,  or 
installation  at  the  same  site  as  an 
existing  facility  has  some  de  minimis 
relation  to  that  existing  facility. 

Some  commenters  suggested  that 
modernization  by  means  of  total 
replacement  of  process  or  production 
equipment  should  not  result  in  a  new 


source  determination  unless  it  results  in 
the  discharge  of  significant  new 
pollutants.  EPA  disagrees.  Total 
replacement  effectively  involves  the 
construction  of  a  new  facility,  which 
Congress  intended  to  make  subject  to 
new  source  requirements.  An  entirely 
new  plant  built  at  the  site  of  an  existing 
plant  it  totally  replaces  is  no  less  a  new 
source  than  the  same  plant  built  at  a 
greenfield  site,  and  should  be  required 
to  build  in  new  source  treatment 
technology. 

In  a  similar  situation,  if  a  facility 
replicates  an  existing  facility,  the  fact 
that  it  shares  or  uses  common  land  with 
another  source  does  not  prevent  it  from 
being  considered  a  new  source.  The 
same  criteria  would  be  applied  on  a 
case  specific  basis.  Thus,  if  a  power 
company  builds  a  new,  but  identical  and 
completely  separate  power  generation 
unit  at  the  site  of  a  similar  existing  unit, 
the  new  unit  will  be  a  new  source. 
However,  if  a  facility  increases  capacity 
merely  by  adding  additional  equipment 
in  one  or  two  production  steps  to 
remove  a  "bottleneck,"  it  will  not  be  a 
new  source.  For  example,  a  plant  which 
uses  a  four  step  process  to  convert 
ethylene  oxide  into  ethylene  glycol  may 
increase  capacity  by  installing 
additional  equipment  in  steps  1  and  3. 
Such  an  expansion  is  likely  to  be  a 
modification  of  the  existing  plant. 

One  commenter  suggested  that  the 
phrase  in  proposed  §  122.6b(b)(l)(iii). 
"and  it  meets  the  definition  of  new 
source  in  [§  122.2  (CPR  §122.3l|,"  should 
more  clearly  modify  all  three  items 
under  (b)(1).  EPA  agrees  and  has  placed 
this  phrase  at  the  beginning  of  (b)(1). 
This  commenter  also  suggested  that  the 
two  sentences  beginning  "A  source 
meeting  *   *  *"  be  made  a  separate 
paragraph  (b)f2).  with  the  succeeding 
paragraphs  of  (b)  renumbered.  EPA  also 
agrees  with  this  reformatting  and  has  so 
amended  the  regulation.  The  NPDES 
new  source  criteria  will  apply  to  all 
industries  where  new  source 
performance  standards  have  been 
proposed  or  promulgated,  except  where 
new  source  definitions  or  criteria  are 
otherwise  specified  in  the  industry 
effluent  limitation  guideline  regulations. 
At  the  present  time  only  two  industries 
have  such  specific  criteria — (1)  the 
definition  of  new  source  in  the  wet 
process  hardboard  subcategory  of  the 
Timber  Products  effluent  limitations 
guideline  (See  46  FR  45382,  October  13, 
1982);  and  (2)  the  criteria  for  new  source 
determinations  in  the  Coal  Mining 
effiuent  limitations  guideline  (See  46  FR 
8260,  January  26, 1981), 

4.  EPA  action.  In  the  final  rule,  EPA 
has  retained  the  proposed  substantially 
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independent  test  to  ascertain  whether 
construction  at  the  site  of  an  existing 
source,  which  does  not  involve  total 
replacement  of  process  or  production 
equipment,  would  result  in  a  new 
source.  EPA  has  clarified  this  test  by 
adding  the  following  factors  which 
should  be  considered  in  making  the 
determination  of  whether  construction 
at  an  existing  facility  results  in 
processes  that  are  substantially 
independent  and  therefore  qualify  as  a 
new  source:  (1)  The  extent  to  which  the 
new  facility  is  integrated  with  the 
existing  plant;  and  (2)  the  extent  to 
which  the  new  facility  is  engaged  in  the 
same  general  type  of  activity  as  the 
existing  source. 

W.  Modification  of  NPDES  Permits  (40 
CFR  122.62, 122.63  |CPR  §  §  122.15. 
122.17]) 

1.  Existing  rules.  The  NPDES  permit 
regulations  specify  causes  for  permit 
modification.  In  general,  permits  are  not 
modified  to  incorporate  changes  made  in 
regulations  during  the  term  of  the 
permit.  This  is  to  provide  some  measure 
of  certainty  to  both  the  permittees  and 
the  Agency  during  the  term  of  the 
permits.  Thus,  the  changes  made  in 
today's  final  promulgation  of 
regulations,  with  Tew  exceptions,  do  not 
affect  or  provide  cause  for  modification 
of  existing  permits.  Permittees  m'jst 
comply  with  the  terms  of  their  permits, 
even  if  those  terms  might  be  different 
than  the  requirements  of  subsequent 
regulations.  See  CWA  section  402(k). 

2.  Proposed  changes.  Industry  litigants 
were  concerned  that  current  regulations 
would  preclude  modification  of  permits 
to  incorporate  changes  made  by  today's 
regulations.  Thus,  in  order  to  allow 
current  permittees  to  benefit  from 
today's  final  rules.  EPA  proposed  to  add 
a  new  subsection  lo  §  122.62  [CPR 

S  122.15]  allowing  NPDES  permits  that 
became  final  after  March  9, 1982.  to  be 
modified  to  conform  to  the  final  rules 
concerning  bypass,  actual  production, 
total  metals,  and  discharge  into  POTWs, 
wells,  or  by  land  disposal.  (Specific 
discussions  on  each  of  these  final  rules 
appear  above.)  In  order  to  prevent  the 
administrative  burden  that  would  result 
if  all  currently  issued  permits  were 
eligible  for  modification,  EPA  proposed 
to  allow  modification  only  for  permits 
issued  after  March  9, 1982.  and  limited 
those  provisions  for  which  modification 
was  avaiiibie.  Otherwise,  permit 
modifications  would  create  a  severe 
administrative  burden  and  divert 
Agency  resources  better  spent  in 
reissuing  permits. 

A  permittee  seeking  modification 
would  be  required  to  demonstrate  that  it 
qualifies  for  the  modification  and  that 


good  cause  exists  to  modify  the  permit. 
A  permittee  would  also  have  to  request 
modification  within  90  days  of  the 
issuance  of  a  final  rule.  The  good  cause 
requirements  calls  for  the  permittee  to 
show  something  more  than  that  it 
qualifies  for  the  modification  since  such 
a  showing  must  be  made  in  any 
modification  request.  For  example,  the 
permittee  might  show  good  cause  by 
demonstrating  that  the  modification 
would  result  in  cost  savings,  reduce 
energy  consumption,  allow  the  use  of 
simpler  or  more  reliable  control 
technologies,  or  otherwise  significantly 
alleviate  the  burdens  imposed  by  its 
current  permit  term.s  and  conditions, 
including  permit  limits. 

EPA  also  proposed  to  add  a  new 
subsection  to  §  122.63  [CPR  |  122.17] 
allowing  modifications  to  incorporate 
certain  newly  modified  provisions  to  be 
processed  as  minor  permit 
modifications.  These  provisions  are: 
proper  operation  and  maintenance, 
planned  facility  change,  bypass,  upset, 
and  toxics  notification.  (For  specific 
discussions  on  each  of  these,  see  above.) 
Changes  to  a  permit  to  reflect  these 
revised  rules  could,  under  that  proposal, 
be  processed  through  the  streamlined 
minor  modification  procedure  which 
does  not  require  public  notice  and 
comment.  These  provisions  do  not 
require  recalculation  of  permit  limits; 
they  merely  add  boilerplate  language  to 
the  permit.  Therefore,  full  notice  and 
opportunity  for  comment  and  public 
hearings  on  the  changes  to  a  specific 
permit  are  not  essential.  The  notice  and 
opportunity  for  comment  on  today's 
final  rule  have  provided  for  adequate 
public  participation  on  these  provisions. 

3.  Comments  and  responses.  Five 
comments  were  received  on  the 
modification  of  NPDES  permits  portion 
of  the  proposal.  The  commenters 
supported  the  proposal  because  it  was 
believed  it  would  prevent  unnecessary 
applications  for  evidentiary  hearings  by 
applicants.  The  changes  were  viewed  as 
conserving  administrative  resources 
while  allowing  a  greater  number  of 
permittees  to  benefit  from  EPA's 
proposed  revisions. 

One  commenter  advocated  allowing 
permits  to  be  modified  if  the  existing 
NPDES  permit  has  been  extended 
pending  the  issuance  of  a  "second- 
round"  permit:  or  if  the  permit  is 
currently  the  subject  of  an  enforcement 
proceeding  which  would  be  rendered 
moot  by  today's  revisions:  or  if  the 
permit  has  been  subject  to 
noncompliance  problems  which  would 
be  eliminated  by  today's  revisions. 

Permits  which  have  "expired"  cannot 
be  modified.  While  expired  permits  may 


be  continued  in  effect  beyond  the  permit 
terms  under  the  Administrative 
Procedure  Act  and  §  122.6  |CPR  §  122.5). 
these  permits  may  only  be  changed  by 
reissuance.  The  other  two  situations 
advocated  by  the  commenter  concern 
violations  of  existing  regulations  or 
permit  conditions.  To  allow  broad 
retroactive  application  of  permit 
revisions  thereby  rendering  moot 
enforcement  and  noncompliance  actions 
would  thwart  the  intent  of  the  CWA  and 
the  NPDES  permit  regulations.  Permit 
conditions  must  be  met  during  the  term 
of  the  permit.  And.  in  the  situations 
described,  a  violation  of  permit 
conditions  has  occurred  and 
enforcement  or  noncompliance  actions 
have  been  deemed  warranted. 
Subsequent  changes  in  the  regulation  do 
not  change  the  fact  that  violations  of 
permit  conditions  occurred  under  the 
applicable  regulations. 

4.  EPA  action.  EPA  agrees  that  the 
modification  of  permits  to  conform  to 
today's  regulations  is  appropriate  in 
order  to  prevent  unnecessary' 
administrative  hearings  and  litigation. 
The  cutoff  date  precludes  unnecessary 
modifications  that  could  place  a  strain 
on  Agency  or  State  resources.  Therefore, 
the  proposal  is  adopted  in  the  final 
regulations.  However,  since  some  of  the 
subjects  listed  in  the  provisions 
qualifying  for  modifications  under 
today's  rulemaking  are  not  being 
changed  in  accordance  with  the 
settlement  agreement  and  instead  EPA 
is  retaining  the  existing  regulations, 
there  is  no  need  to  provide  a  cause  for 
modification  of  permits  for  those 
provisions.  Section  122.62  covers  only 
actual  production  and  total  metals. 
Section  122.63  covers  only  operation  and 
maintenance,  planned  facility  change, 
one  specific  provision  relating  to 
bypasses,  and  toxics  notification. 

III.  EFFECTIVE  DATE 

Section  553(d)  of  the  Administrative 
Procedure  Act  ('\P.A]  generally  requires 
publication  of  a  substantive  rule  not  less 
than  30  days  before  its  effective  date. 
The  purpose  of  this  requirement  is  to 
allow  sufficient  lead  time  to  prepare  for 
compliance  with  new  regulatory 
requirements.  EPA  considers  today's 
rulemaking  of  sufficient  complexity  and 
import  that  thp  regulations  shall  not  go 
into  effect  until  October  26.  1984. 

IV.  EXECUTIVE  ORDER  12291 

Under  Executive  Order  12291.  EPA 

must  judge  whether  a  regulation  is  major 
and  therefore  sub)ect  to  the  requirement 
of  a  Regulalory  Impact  Analysis.  These 
amendments  generally  make  the 
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regulations  man  flexible  and  leas 
burdensome  For  aiiected  pennittees.  For 
some  provisions  they  make  no  change 
from  the  existing  regulations.  These 
regulations  do  not  satisfy  any  of  the 
criteria  specified  in  section  1(b)  erf  the 
Executive  Order  and.  as  such,  do  not 
constitute  major  rulemakings.  This 
regulation  was  submitted  to  OMB  for 
review. 

V.  PAPERWORK  REDUCTION  ACT 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U  S.C.  3501  et 
seq..  EPA  must  submit  to  the  Director  of 
OMB  for  review  and  approval,  new  or 
revised  requirements  for  collection  of 
information.  The  amendments 
promulgated  tqday  generally  decrease 
or  elimmate  requirements  for  the 
collection  of  information.  The  revised 
information  collection  requirements  in 
this  ruU'  are  not  effective  until  OMB 
approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

VI.  REGULATORY  FLEXIBIUTY  ACT 

L'nder  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  eiseq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  .N'o  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  the  agency  certifies  that  the  rule 
Will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today  s  amendments  to  the 
regulations  generally  make  the 
regulations  more  flexible  and  less 
burdensome  for  permittees.  For  some 
provisions  they  make  no  change  from 
the  existing  regulations.  Accordingly.  I 
hereby  certify,  pursuant  to  5  U.S.C. 
605;b).  that  these  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

-10  CFR  Part  122 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Confidential  business  information. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  materials.  Waste  treatment 
and  disposal.  Water  pollution  control, 
Water  supply,  Indians — lands. 

40  CFR  Part  125 

Water  pollution  control.  Waste 
treatment  and  dis[X)sal. 

(Clean  Water  Act.  33  U.S.C.  1251  et  seq.) 


Dated:  September  4.  1984. 
Alvin  L.  Aim. 
Acting  Administrator. 

1.  The  heading  for  Part  122  is  revised 
to  read  as  followgr 

PART  122— EPA  AOMtfUSTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Subpart  B — Permit  Application  and 
Special  NPDES  Program  Requirements 

la.  Section  122.21  is  amended  by 
designating  the  existing  paragraph  (c)  as 
(cHl)  and  adding  new  paragraphs  (cj(2j 
and  (ft(9),  by  revising  paragraphs  (f)  (7), 
(g)(7)  introductorv  text.  (gl(7)(i)(B), 
(g)l"](iii).  (8]C9].  (g)(10),  and  (k)(4)  to  read 
as  follows:    j 

§  122.21     Appltcatlon  for  a  permit 
(applicable  to  State  NPOES  programs,  see 
§123.25). 

•  *  •  #  * 

(c)  *   *  *    j 

(2)  Any  existing  storm  water 
discharger  under  §  122.26  that  does  not 
have  an  effective  permit  shall  submit  an 
application  by  March  26, 1985.  Any 
discharger  designated  under  §  122.26(c) 
shall  submit  an  application  within  6 
months  of  notification  of  its  designation. 

♦  *        •        »        # 

(0*  *  * 

(7)  A  topoyaphic  map  (or  other  map  if 
a  topographic  rr^ap  is  unavailable) 
extending  one  mile  beyond  the  property 
boundaries  of  the  source,  depicting  the 
facility  and  each  of  its  intake  and 
discharge  structures;  each  of  its 
hazardous  waste  treatment,  storage,  or 
disposal  facihties:  each  well  where 
fluids  from  the  facility  are  injected 
underground;  and  those  wells,  springs, 
other  surface  water  bodies,  and  drinking 
water  wells  listed  in  public  records  or 
otherwise  known  to  the  applicant  in  the 
map  area.  Group  H  storm  wafer 
discharges,  as  defined  in  §  122  26(b)(3). 
are  exempt  from  the  requirements  of 
paragraph  (f)  (7)  of  this  section. 

*  *         *         •         • 

(9)  For  Group  U  storm  water 
dischargers  (as  defined  in  §  122.26(b) 
(3))  only,  a  brief  narrative  description  of; 

(i)  The  drainage  area,  including  an 
estimate  of  the  size  and  nature  of  the 
area; 

(ii)  The  receiving  water  and 

(iii)  Any  treatment  applied  to  the 
discharge,      i 

(g)  *   *  *     I 

(7)  Effluent  characteristics. 
Information  on  the  discharge  of 
pollutants  specified  in  this 
subparagraph.  When  "quantitative 
data"  for  a  pollutant  are  required,  the 


applicant  must  colled  a  sample  of 
effluent  and  analyze  it  for  the  pollutant 
in  accordance  with  analytical  methods 
approved  under  40  CFR  Part  138.  When 
no  analytical  method  is  approved  the 
applicant  may  use  any  suitable  method 
but  must  provide  a  description  of  the 
method.  When  an  applicant  has  two  or 
more  outfalls  with  substantially 
identical  effluents,  the  Direclor  may 
allow  the  applicant  to  test  only  one 
outfall  and  report  that  the  quantitative 
data  also  apply  to  the  substantiaFJy 
identical  outfalls.  The  requirements  in 
paragraphs  (g)(7)  (lii)  and  (iv)  of  this 
section  that  an  applicant  must  provide 
quantitative  data  for  certain  pollutants 
known  or  believed  to  be  present  do  not 
apply  to  pollutants  present  in  a 
discharge  solely  as  the  resuh  of  their 
presence  in  intake  water;  however,  an 
applicant  must  report  such  pollutants  as 
present.  Grab  samples  must  be  used  for 
pH,  temperature,  cyanide,  total  phenols, 
residual  chlorine,  oil  and  grease,  and 
fecal  coliform.  For  all  other  pollutants, 
24-hour  composite  samples  must  be 
used.  However,  a  minimum  of  one  grab 
sample  may  be  taken  for  effluents  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
hours,  and  a  minimum  of  one  to  four  (4) 
grab  samples  may  be  taken  for  storm 
water  discharges  dopending  on  the 
duration  of  the  discharge.  One  grab 
sample  shall  be  taken  m  the  first  hour 
(or  less)  of  discharge  with  one 
additional  grab  sample  taken  in  each 
succeeding  hour  of  discharge  up  to  a 
minimum  of  four  grab  samples  for 
discharges  lasting  four  or  more  hours.  In 
addition,  the  Director  may  waive 
composite  sampling  for  any  outfall  for 
which  the  applicant  demonstrates  that 
the  use  of  an  automatic  sampler  is 
infeasible  and  that  the  minimum  of  four 
(4)  grab  samples  will  be  a  representative 
sample  of  the  effluent  being  discharged. 
An  applicant  is  expected  to  "know  or 
have  reason  to  believe"  that  a  pollutant 
is  present  in  an  effluent  based  on  an 
evaluation  of  the  expected  use. 
production,  or  storage  of  the  pollutant, 
or  on  any  previous  analyses  for  the 
pollutant.  (For  example,  any  pesticide 
manufactured  by  a  facility  may  be 
expected  to  be  present  in  contaminated 
storm  water  runoff  from  the  facility.) 

(i)  •  *   * 

(B)  The  Director  may  waive  the 
reporting  requiremer.ts  for  individual 
point  sources  or  for  a  particular  industry 
category  for  one  or  rm  re  of  the 
pollutants  listed  in  paragraph  (g)(7)(i)(.^) 
of  this  section  if  the  applicant  has 
demonstrated  that  such  a  waiver  is 
appropriate  because  information 
adequate  to  support  issuance  of  a  permit 
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can  be  obtained  with  less  stringent 

requirements. 

*        «        •        «        • 

(iii)(A)  Each  applicant  must  indicate 
whether  it  knows  or  has  reason  to 
believe  that  any  of  the  pollutants  in 
Table  IV  of  Appendix  D  (certain 
conventional  and  nonconventional 
pollutants)  is  discharged  from  each 
outfall.  If  an  applicable  effluent 
limitations  guideline  either  directly 
limits  the  pollutant  or.  by  its  express 
terms,  indirectly  limits  the  pollutant 
through  limitations  on  an  indicator,  the 
applicant  must  report  quantitative  data. 
For  every  pollutant  discharged  which  is 
not  so  limited  in  an  effluent  limitations 
guideline,  the  applicant  must  either 
report  quantitative  data  or  briefly 
describe  the  reasons  the  pollutant  is 
expected  to  be  discharged. 

(B)  Each  applicant  must  indicate 
whether  it  knows  or  has  reason  to 
believe  that  any  of  the  pollutants  listed 
in  Table  II  or  Table  III  of  Appendix  D 
(the  toxic  pollutants  and  total  phenols) 
for  which  quantitative  data  are  not 
otherwise  required  under  paragraph 
(gJl-'Kii)  of  this  section,  is  discharged 
from  each  outfall.  For  every  pollutant 
expected  to  be  discharged  in 
■  concentrations  of  10  ppb  or  greater  the 
applicant  must  report  quantitative  data. 
For  acrolein,  acrylonitrile,  2,4 
dinitrophenol,  and  2-methyl-4,6 
dinitrophenol,  where  any  of  these  four 
pollutants  are  expected  to  be  discharged 
in  concentrations  of  100  ppb  or  greater 
the  applicant  must  report  quantitative 
data.  For  every  pollutant  expected  to  be 
discharged  in  concentrations  less  than 
10  ppb,  or  in  the  case  of  acrolein, 
acrylonitrile,  2.4  dinitrophenol.  and  2- 
methyl-4,6  dmitrophenol,  in 
concentrations  less  than  100  ppb,  the 
applicant  must  either  submit 
quantitative  data  or  briefly  describe  the 
reasons  the  pollutant  is  expected  to  be 
discharged.  An  applicant  qualifying  as  a 
small  business  under  paragraph  (g)(8)  of 
this  section  is  not  required  to  analyze 
for  pollutants  listed  in  Table  II  of 
Appendix  D  (the  organic  toxic 
pollutants). 

*  •  *  •  4 

(9)  Used  or  manufactured  toxics.  A 
listing  of  any  toxic  pollutant  which  the 
applicant  currently  uses  or 
manufactures  as  an  intermediate  or  final 
product  or  byproduct.  The  Director  may 
waive  or  modify  this  requirement  for 
any  applicant  if  the  applicant 
demonstrates  that  it  would  be  unduly 
burdensome  to  identify  each  toxic 
pollutant  and  the  Director  has  adequate 
information  to  issue  the  permit. 

(10)  Storm  water  point  source 
exemption. 


(i)  An  applicant  that  qualifles  as  a 
Group  II  storm  water  discharger  under 
§  122.26(b)(3)  is  exempt  from  the 
requirements  of  paragraphs  (f)(7)  and  (g) 
of  this  section,  unless  the  Director 
requests  such  information. 

(ii)  For  the  purpose  of  paragraph  (g)(3) 
of  this  section,  storm  water  point 
sources  may  estimate  the  average  flow 
of  their  discharge  and  must  indicate  the 
rainfall  event  and  the  method  of 
estimation  that  the  estimate  is  based  on. 

(iii)  The  Director  may  require 
additional  information  under  paragraph 
(g)(13)  of  this  section,  and  may  request 
any  Group  II  storm  water  dischargers  to 
comply  with  paragraph  (g)  of  this 
section. 
«        •        *        •        • 

(k)  •  •  • 

(4)  Any  interested  person  may 
challenge  the  Regional  Administrator's 
initial  new  source  determination  by 
requesting  an  evidentiary  hearing  under 
Subpart  E  of  Part  124  within  30  days  of 
issuance  of  the  public  notice  of  the 
initial  determination.  If  all  parties  to  the 
evidentiary  hearing  on  the 
determination  agree,  the  Regional 
Administrator  may  defer  the  hearing 
until  after  a  final  permit  decision  is 
made,  and  consolidate  the  hearing  on 
the  determination  with  any  hearing  on 
the  permit. 
•        *        •         *        * 

2.  Section  122.22  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  (b)(2)  to  read  as  follows: 

§  122.22    StgnatoriM  to  penntt  applications 
and  reports  (applicaMa  to  Stats  NPDES 
programs,  ses  §  123^5). 

•  •  •  «  * 

(b)  All  reports  required  by  permits, 
other  information  requested  by  the 
Director,  and  all  permit  applications 
submitted  for  Group  II  storm  water 
discharges  under  S  122.26(b)(3)  shall  be 
signed  by  a  person  described  in 
paragraph  (a),  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if: 

*  •  •  •  * 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility  for 
environmental  matters  for  the  company. 
(A  duly  authorized  representative  may 
thus  be  either  a  named  individual  or  any 
individual  occupying  a  named  position.) 


3.  Section  122.26  is  revised  to  read  as 
follows: 

§  122JC    Stonn  watar  diachargaa 
(applteaUa  to  Statt  NP0E8  progranw,  aaa 
§123.25). 

(a)  Permit  requirement.  Storm  water 
point  sources,  as  defined  in  this  section, 
are  point  sources  subject  to  the  NPDES 
permit  program.  The  Director  may  issue 
an  NPDES  permit  or  permits  for 
discharges  into  waters  of  the  United 
States  from  a  storm  water  point  source 
covering  all  conveyances  which  are  a 
part  of  that  storm  water  discharge. 
Where  there  is  more  than  one  owner  or 
operator  of  a  single  system  of  such 
conveyances,  any  or  all  discharges  into 
the  storm  water  discharge  system  may 
be  identified  in  the  application 
submitted  by  the  owner  or  operator  of 
the  portion  of  the  system  that  discharges 
directly  into  waters  of  the  United  States. 
Any  such  application  shall  include  all 
information  regarding  discharges  into 
the  system  that  would  be  required  if  the 
dischargers  submitted  separate 
applications.  Dischargers  so  identified 
shall  not  require  a  separate  permit 
unless  the  Director  specifies  otherwise. 
Any  permit  covering  more  than  one 
owner  or  operator  shall  identify  the 
effluent  limitations,  if  any,  which  apply 
to  each  owner  or  operator.  Where  there 
is  more  than  one  owner  or  operator,  no 
discharger  into  the  storm  water 
discharge  may  be  subject  to  a  permit 
condition  for  discharges  into  the  storm 
water  discharge  other  than  its  own 
discharges  into  that  system  without  its 
consent.  All  dischargers  into  a  storm 
water  discharge  system  must  either  be 
covered  by  an  individual  permit  or  a 
permit  issued  to  the  owner  or  operator 
of  the  portion  of  the  system  that  directly 
di8charg|e8.  [See  {  122.21(c)(2)  for 
application  deadline  for  existing  storm 
water  point  sources.) 

(b)  Definitions.  (1)  "Storm  water  point 
source"  means  a  conveyance  or  system 
of  conveyances  (including  pipes, 
conduits,  ditches,  and  channels) 
primarily  used  for  collecting  and 
conveying  storm  water  runoff  and 
which: 

(i)  Is  located  at  an  urbanized  area  as 
designated  by  the  Bureau  of  the  Census 
according  to  the  criteria  in  39  FR  15202 
(May  1, 1974); 

(ii)  Discharges  from  lands  or  facilities 
used  for  industrial  or  commerciel 
activities;  or 

(iii)  Is  designated  under  paragraph  (c) 
of  this  section.  Conveyances  that 
discharge  storm  water  runoff  combined 
with  municipal  sewage  are  poiiit  sources 
that  must  obtain  NPDES  permits,  but  are 
not  "storm  water  point  sources". 


9i 
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(2)  "Group  I  storm  water  discharge" 

means  any  "storm  water  point  Soarce" 

which  is; 

(i)  Subject  to  effluent  limitations 
guidelines,  new  source  performaace 
standards,  or  toxic  pollutant  effluent 
standards: 

(ii)  I>esignated  under  paragraph  (c)  of 
this  section;  or 

(lii)  Located  at  an  industrial  plant  or 
in  plant  associated  areas.  "Plant 
associafetJ  areas"  means  industrial 
plant  yards,  immediate  access  roads, 
drainage  ponds,  refuse  piles,  storage 
piles  or  areas  and  material  or  products 
loading  and  unloading  areas.  The  term 
excludes  areas  located  on  plant  lands 
separa'e  from  the  plant's  industnal 
activities,  such  as  office  buildings  and 
accompanying  parking  lots. 

(3)  Group  II  storm  water  discharge" 
means  any  "storm  water  point  source" 
not  included  in  paragraph  (b)(2)  of  this 
section.  (See  §  122.21(g|(10)  for 
exemption  from  certain  apllication 
requirements ) 

(4;  A  conveyaiice  or  system  of 
conveyances  operated  primarily  for  the 
pu.'"pose  of  collecting  and  conveying 
stonn  water  rurioff  which  does  not 
constitute  a  '  .sior.-n  water  point  source" 
under  paragraph  (h)(1)  of  this  section  is 
not  considered  a  point  source  subject  to 
the  requirements  of  CWA. 

(5)  Whether  a  system  of  conveyances 
is  or  is  not  a  sto:m  watp;  point  source 
for  p.jrposes  of  this  section  shall  have 
no  bearing  on  wliether  tne  system  is 
eligible  for  funding  under  Title  11  of 
CVV.A.  See  40  CFR  35.a"..5-21. 

(c|  Case-by-cose  designation  of  storm 
water  discharges.  The  Director  may 
designate  a  conveyance  or  system  of 
conveyances  primarily  used  for 
collecting  and  conveying  storm  water 
runoff  as  a  stonn  w;i'er  point  source. 
This  designation  may  be  made  to  the 
exicp.t  allowed  or  required  by  EPA 
promulgated  effluent  limitations 
guidelines  for  point  sour  es  in  the  storm 
water  discha:'.^e  category  or  when: 

(11  A  Water  Quahty  Management  plan 
under  section  208  of  CW.A  which 
contains  requirements  applicable  to 
such  point  sourcfs  is  approved;  or 

(2)  The  Director  determines  that  a 
storm  water  discharge  is  a  significant 
contributor  of  pollution  to  the  wafers  of 
the  United  States.  In  making  this 
determination  Ihe  Director  phall 
couoicier  the  following  factors: 

(i)  The  location  of  the  discharge  with 
respect  to  waters  of  the  United  Slates; 

(ii)  The  size  of  the  discharge; 

(iii)  The  quantity  and  nature  of  the 
pollutants  reaching  waters  of  the  United 
States-  and 

(iv)  Other  relevant  factors. 


4.  Section  122.28  is  amended  by 
revising  paragraph  (aK2)  as  fotlows: 

§  122J8    Ganeitri  parmiU  (appUcabl*  to 
State  NPOES  Programs,  ••«  §  123^5). 

(a)  •   •   • 

(2)  Sources.  The  general  permit  may 
be  written  to  regulate,  within  the  area 
described  in  paragraph  (a)(1)  of  this 
section,  either: 

(i)  Storm  water  point  sources;  or 
(ii)  A  category  of  point  sources  other 
than  storm  water  point  sources  if  the 
sources  all; 

(A)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(B)  Discharge  the  same  types  of 
wastes; 

(C)  Require  the  same  effluent 
limitation  or  operating  conditions; 

(D)  Require  the  same  or  similar 
monitoring;  and 

(E)  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

♦  *         t         *         ♦ 

5.  Section  122.29  is  amended  by 
revising  paragraphs  (b).  (c)(3),  and 
(d)(4),  redesignating  paragraph  (c)(5)  as 
(c)(5){ii)  and  adding  a  new  paragraph 
(c)(5)(i)  to  read  as  follows: 

§122.29    New  sources  stk; 'tew 

dischargers. 

•  *  ■  *  ■ 

(b)  Criteria  for  new  source 
determination. 

(1 )  Except  as  otherwise  provided  in  an 
applicable  new  source  performance 
standard,  a  source  is  a  "new  source"  if  it 
meets  the  definition  of  "new  source"  in 

§  122.2,  and 

(i)  It  is  constructed  at  a  site  at  which 
no  other  source  is  located;  or 

(ii)  It  (ntally  replaces  the  process  or 
production  equipment  that  causes  the 
discharge  of  pollutants  at  an  existing 
source;  or 

(iii)  Its  processes  are  substantially 
independent  of  an  existing  source  at  the 
same  site.  In  determining  whether  these 
processes  are  substantially  independent, 
the  Director  shall  consider  such  factors 
as  the  extent  to  which  the  new  facility  is 
integrated  with  the  existing  plant;  and 
the  extent  to  which  the  new  facility  is 
engaged  m  the  same  general  type  of 
activity  as  the  existing  source. 

(2)  A  source  meeting  the  requirements 
of  paragraphs  (b)(1)  (i).  (ii).  or  (iii)  of  this 
section  is  a  new  source  only  if  a  new 
source  performance  standard  is 
independently  applicable  to  it.  If  there  is 
no  such  independently  applicable 
standard,  the  source  is  a  new 
discharger.  See  §  122.2. 

(3)  Construction  on  a  site  at  which  an 
existing  source  is  located  results  in  a 


modification  subject  to  8  122.82  rather 
than  a  new  source  (or  a  new  discharger) 
if  the  construction  does  not  create  a  new 
building,  structure,  facility,  or 
installation  meeting  the  criteria  of 
paragraphs  (b)(1)  (ii)  or  (iii)  of  this 
section  but  otherwise  afters,  replaces,  or 
adds  to  existing  process  or  production 
equipment. 

(4)  Construction  of  a  new  source  as 
defined  under  §  122.2  has  commenced  if 
the  owner  or  operator  has: 

(i)  Begun,  or  caused  to  begin  as  part  of 
a  continuous  on-site  construction 
program: 

(A)  Any  placement,  assembly,  or 
installation  of  facilities  or  equipment;  or 

(B)  Significant  site  preparation  work 
including  clearing,  excavation  or 
removal  of  existing  buildings,  structures, 
or  facilities  which  is  necessary  for  the 
placement,  assembly,  or  installation  of 
new  source  facilities  or  equipment;  or 

(ii)  Entered  into  a  binding  contractual 
obligation  for  the  purchase  of  facilities 
or  equipment  which  are  intended  to  be 
used  in  its  operation  with  a  reasonable 
time.  Options  to  purchase  or  contracts 
which  can  be  terminated  or  modified 
without  substantial  'oss.  and  contracts 
for  feasibility  engineering,  and  design 
studies  do  not  constitute  a  contractual 
obligation  under  the  paragraph. 

(c)  *  *  • 

(3)  The  Regional  Administrator,  to  the 
extent  allowed  by  law,  shall  issue, 
condition  (other  than  im.p<)S!ng  effluent 
limitations),  or  deny  the  new  source 
NPDES  permit  following  a  complete 
evaluation  of  any  significant  beneficial 
and  adverse  impacts  of  the  proposed 
action  and  a  review  of  the 
recommendations  contained  in  the  EIS 
or  finding  of  no  significant  impact. 

•  *         •         *         * 

(5)(i)  The  commencement  of  on-site 
construction  in  violation  of  paragraph 
(c)  of  this  section  shall  constitute 
grounds  for  denial  of  a  parmit. 

•  *         *         *         • 

(d)  *   •   • 

(4)  The  owner  or  operator  of  a  new 
source,  a  ne-.v  discharger  which 
commenced  d  5 charge  after  August  13, 
1979,  or  a  recG;imencing  discharger 
shall  install  and  have  in  operating 
condition,  and  ;,hall  "start-up"  ail 
pollution  control  equipment  required  to 
meet  the  conditions  of  its  permits  before 
beginning  to  discharge.  Within  the 
shortest  feasible  time  (not  to  exceed  90 
days).  Ihe  owner  or  operator  must  meet 
ail  permit  conditions.  The  requirements 
of  this  pai  agraph  do  not  apply  if  the 
owner  or  operator  is  issued  a  permit 
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conlainir\g  a  compliaace  schedule  under 
§  122.47(a)[2) 


Subpart  C— Permtt  Cortdltions 

6  Section  122.41  is  amended  by 
revising  paragraphs  (e),  (l)(lj. 
(m)(4J(i)(B],  and  (n)(3)(i)  to  read  as 
follows: 

§  t22.41     Conditions  appttccble  to  an 

permits. 

•         *         •         ♦         * 

(3)  Proper  operation  and  maintenance. 
The  permittee  shall  at  all  times  properly 
operate  and  maintain  all  facilities  and 
systems  of  treatment  and  control  (and 
related  appurtenances)  which  are 
Installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  and  appropriate 
quality  assurance  procedures.  This 
provision  requires  the  operation  of  back- 
up or  auxiliary  facilities  or  sinular 
systems  which  are  installed  by  a 
permittee  only  when  the  operation  is 
necessary  to  achieve  compliance  with 
the  conditions  of  the  permit. 

(1)  Reporting  requirements. — (1) 
Plcumed  changes.  The  permittee  shall 
give  notice  to  the  Director  as  soon  as 
possible  of  any  planned  physic  al 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

(i)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  §  122.29(b):  or 

(ii)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under 
§  T22.42(a)(l). 

•  *  *  *  « 

(m)  •  *  ♦ 

(4)*  •  * 

(i)  •  *  * 

(B)  There  were  no  feasible 
alternatives  to  the  bypass,  such  as  the 
use  of  auxiliary  treatment  facilities, 
retention  of  untreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisfied  if  adequate  back-up 
eqaipment  should  have  been  installed  in 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 


(3)  •   •   • 

(i]  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(&)  of 
the  upset: 

*  «  *  •  • 

7.  Section  122.42  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(])(iii),  and  (a)(2)  to  read  as 
follows; 

§  122.42    AddmonBl  condmons  appHcabta 
to  specMtod  catagortes  of  NPOES  pcrmtts 
(applicable  to  Stats  NPDES  programs,  sac 
§  123.2S). 

(a)  •  •  • 

(1)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels"; 

*         •         •         «         * 

(iii)  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  |  122.21(g)(7);  or 

•  «  •  «  • 

(2)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routme  or  infrequent 
basis,  of  a  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels"; 

(i)  Five  hundred  micrograms  per  liter 
(500  ^g/l); 

(li)  One  milligram  per  liter  (1  mg/1)  for 
antimony: 

(iii)  Ten  (10)  times  the  maximum 
concentration  value  reported  for  thdt 
pollutant  in  the  permit  application  in 
accordance  with  §  122.21(gl(7). 

(iv)  The  level  established  by  the 
Director  in  accordance  with  §  122.44(f) 

*  ■  «  •  • 

8.  Section  122,44  is  amended  by 
revising  paragraphs  (d)13]  and  (d)(9j,  by 
removing  paragraph  (e)(l)(ii);  and  by 
redesignating  paragraph  (e)(:)(i)  as 
paragraph  (e)(1).  to  read  as  follows; 

§  -122.44    Establishing  Umltattons, 
standards,  and  othar  permit  condttiona 
(applicable  to  State  NPOES  programs,  see 
§  123.2S). 

•  •  *  *  « 

(d)  •  •  • 

(3)  Conform  to  the  conditions  to  a 
State  certification  under  section  401  of 
the  CWA  that  meets  the  requirements  of 
§  124.53  when  ElPA  is  the  permitting 
ai.ihority.  If  a  State  certification  is 
stayed  by  a  court  of  competent 
jurisdiction  or  an  appropriate  State 
board  or  agency.  EPA  shall  notify  the 
State  that  the  Agency  will  deem 
certification  waived  unless  a  finally 
effective  State  certification  is  received 


within  sixty  days  from  the  date  of  the 
notice.  If  the  State  does  not  forward  a 

finally  effective  certification  within  the 
sixty  day  period  EPA  shall  include 
conditions  in  the  permit  that  may  be 
necessary  to  meet  EPA's  obligation 
under  section  301fb)(l)(C)  of  the  CWA; 

•  •  «  «  « 

(9)  incorporate  any  other  appropriate 
requirements,  conditions,  or  Umitations 
(other  than  effluent  limitations)  into  a 
new  source  petmit  to  the  extent  allowed 
by  the  National  Environmental  Pohcy 
Act  42  L'.S.C.  4321  et  aeq.  and  eection 
511  of  the  CWA,  when  EPA  is  the  permit 
issuing  authprity.  (See  §  122.29(c)). 

•  «  •  «  • 

9.  Section  122.45  is  amended  by 
revising  paragraphs  (b)(2),  (c),  and  (g). 
deleting  paragraph  (h).  and 
redesignating  paragraphs  (i)  and  (j)  as 
(h)  and  (i)  to  read  as  follows; 

§  122.45    C:alcuiatirtg  NPDES  pennit 
conditiorts  (appUcat>le  to  State  NPOES 
programs,  see  $  123.25). 
•         •         •         •         • 

(b)  •  •  • 

(2)(i)  Except  in  the  case  of  POTWs  or 
as  provided  m  paragraph  (b){2)(ii)  of  this 
section,  calculation  of  any  permit 
limitations,  standards,  or  prohibitions 
which  are  based  on  production  (or  other 
measure  of  operation)  shall  be  based  not 
upon  the  designed  production  capacity 
but  rather  upon  a  reasonable  measure  of 
actual  production  of  the  facility.  For  new 
sources  or  new  dischargers,  actual 
production  shall  be  estimated  using 
projected  production.  The  time  period  of 
the  measure  of  production  shall 
correspond  to  the  time  period  of  the 
calculated  permit  limitations,  for 
example,  monthly  production  shall  be 
used  to  calculate  average  monthly 
discharge  limitations, 

(ii)(A)(7)  The  Director  may  include  a 
condition  establishing  alternate  permit 
limitations,  starulards,  or  prohibitions 
based  upon  anticipated  increased  [not 
to  exceed  maximum  production 
capability)  or  decreased  production 
levels. 

\2]  For  the  automotive  manufacturing 
industry  only,  the  Regional 
Administrator  shall,  and  the  State 
Director  may  establish  a  condition    • 
under  paragraph  (b)(2)(ii)(A)(7)  of  this 
section  if  the  applicant  satisfactorily 
demonstrates  to  the  Director  at  the  time 
the  application  is  submiiied  that  its 
actual  production,  as  indicated  in 
paragraph  (b)(2)(i)  of  this  section,  is 
substantially  lielow  maximum 
production  capability  and  that  there  is  a 
reasonable  potential  for  ap  mcrease 
above  actual  production  dunng  the 
duration  of  the  permit. 
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(B)  If  the  Director  establishes  permit 
conditions  under  paragraph  (b)(2)(ii)(A) 
of  this  section: 

(/)  The  permit  shall  require  the 
permittee  to  notify  the  Director  at  least 
two  business  days  prior  to  a  month  in 
which  the  permittee  expects  to  operate 
at  a  level  higher  than  the  lowest 
production  level  identified  in  the  permit. 
The  notice  shall  specify  the  anticipated 
level  and  the  period  during  which  the 
permittee  expects  to  operate  at  the 
alternate  level.  If  the  notice  covers  more 
than  one  month,  the  notice  shall  specify 
the  reasons  for  the  anticipated 
production  level  increase.  .New  notice  of 
discharge  at  alternate  levels  is  required 
to  cover  a  period  or  production  level  not 
covered  by  prior  notice  or,  if  during  two 
consecutive  months  otherwise  covered 
by  a  notice,  the  production  level  at  the 
permitted  facility  does  not  in  fact  meet 
the  higher  level  designated  in  the  notice. 

(2)  The  permittee  shall  comply  with 
the  limitations,  standards,  or 
prohibitions  that  correspond  to  the 
lowest  level  of  production  specified  in 
the  permit,  unless  the  permittee  has 
notified  the  Director  under  paragraph 
(b)(2)(ii)(B)(7)  of  this  section,  in  which 
case  the  permittee  shall  comply  with  the 
lower  of  the  actual  level  of  production 
during  each  month  or  the  level  specified 
in  the  notice. 

(J)  The  permittee  shall  submit  with 
the  DMR  the  level  of  production  that 
actually  occurred  during  each  month 
and  the  limitations,  standards,  or 
prohibitions  applicable  to  that  level  of 
production. 

(c)  Metals.  All  permit  effluent 
limitations,  standards,  or  prohibitions 
for  a  metal  shall  be  expressed  in  terms 
of  "total  recoverable  metal"  as  defined 
in  40  CFR  Part  136  unless: 

(1)  An  applicable  effluent  standard  or 
limitation  has  been  promulgated  under 
the  CWA  and  specifies  the  limitation  for 
the  metal  in  the  dissolved  or  valent  or 
total  form;  or 

(2)  In  establishing  permit  limitations 
on  a  case-by-case  basis  under  §  125.3,  it 
is  necessary  to  express  the  limitation  on 
the  metal  in  the  dissolved  or  valent  or 
total  form  to  carry  out  the  provisions  of 
the  CWA:  or 

(3)  All  approved  analytical  methods 
for  the  metal  inherently  measure  only  its 
dissolved  form  [e.g..  hexavalent 
chromium). 

•         ••,>. 

(g)  Pollutants  in  intake  water. 

(1)  Upon  request  of  the  discharger, 
technology-based  effluent  limitations  or 
standards  shall  be  adjusted  to  reflect 
credit  for  pollutants  in  the  discharger's 
intake  water  if: 


(i)  The  applicable  effluent  limitations 
and  standards  contained  in  40  CFR 
Subchapter  N  specifically  provide  that 
they  shall  be  applied  on  a  net  basis:  or 

(ii)  The  discharger  demonstrates  that 
the  control  system  it  proposes  or  uses  to 
meet  applicable  technology-based 
limitations  and  standards  would,  if 
properly  installed  and  operated,  meet 
the  limitations  and  standards  in  the 
absence  of  pollutants  in  the  intake 
waters. 

(2)  Credit  for  generic  pollutants  such 
as  biochemical  oxygen  demand  (BOD) 
or  total  suspended  solids  (TSS)  should 
not  be  granted  unless  the  permittee 
demonstrates  that  the  constituents  of 
the  generic  measure  in  the  effluent  are 
substantially  similar  to  the  constituents 
of  the  generic  measure  in  the  intake 
water  or  unless  appropriate  additional 
limits  are  placed  on  process  water 
pollutants  either  at  the  outfall  or 
elsewhere. 

(3)  Credit  shall  be  granted  only  to  the 
extent  necessary  to  meet  the  applicable 
limitation  or  standard,  up  to  a  maximum 
value  equal  to  the  influent  value. 
Additional  monitoring  may  be  necessary 
to  determine  eligibility  for  credits  and 
compliance  with  permit  limits. 

(4)  Credit  shall  be  granted  only  if  the 
discharger  demonstrates  that  the  intake 
water  is  drawn  from  the  same  body  of 
water  into  which  the  discharge  is  made. 
The  Director  may  waive  this 
requirement  if  he  finds  that  no 
environmental  degradation  will  result. 

(5)  This  section  does  not  apply  to  the 
discharge  of  raw  water  clarifier  sludge 
generated  from  the  treatment  of  intake 
water. 

*  •         •         •         • 

10.  Section  122.47  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  122.47    Schedules  of  compliance. 

(a)  •  •  • 

(2)  The  first  NPDES  permit  issued  to  a 
new  source  or  a  new  discharger  shall 
contain  a  schedule  of  compliance  only 
when  necessary  to  allow  a  reasonable 
opportunity  to  attain  compliance  with 
requirements  issued  or  revised  after 
commencement  of  construction  but  less 
than  three  years  before  commencement 
of  the  relevant  discharge.  For 
recommencing  dischargers,  a  schedule 
of  compliance  shall  be  available  only 
when  necessary  to  allow  a  reasonable 
opportunity  to  attain  compliance  with 
requirements  issued  or  revised  less  than 
three  years  before  recommencement  of 
discharge. 

•  •         *         *         • 

11.  Section  122.49  is  amended  by 
revising  paragraph  (g)  as  follows: 


§  122.49 
law. 


Considerations  under  Federal 


(g)  The  National  Environmental  Policy 
Act,  42  U.S.C.  4321  et  seq.,  may  require 
preparation  of  an  Environmental  Impact 
Statement  and  consideration  of  EIS- 
related  permit  conditions  (other  than 
effluent  limitations)  as  provided  in 
§  122.29(c). 

12.  Section  122.50  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  122.50    Disposal  of  pollutants  Into  wells, 
into  publicly  owned  treatment  works  or  by 
land  application  (applicable  to  State  NPDES 
programs,  see  §  123.25). 

(a)-  *• 

(2)  In  all  cases  other  than  those 
described  in  paragraph  (a)(1)  of  this 
section,  effluent  limitations  shall  be 
adjusted  by  multiplying  the  effluent 
limitation  derived  by  applying  effluent 
limitation  guidelines  to  the  total  waste 
stream  by  the  amount  of  wastewater 
flow  to  be  treated  and  discharged  into 
waters  of  the  United  States,  and 
dividing  the  result  by  the  total 
wastewater  flow.  Effluent  limitations 
and  standards  so  calculated  may  be 
further  adjusted  under  Part  125,  Subpart 
D  to  make  them  more  or  less  stringent  if 
discharges  to  wells,  publicly  owned 
treatment  works,  or  by  land  application 
change  the  character  or  treatability  of 
the  pollutants  being  discharged  to 
receiving  waters.  This  method  may  be 
algebraically  expressed  as: 


P  = 


ExN 


where  P  is  the  permit  effluent  limitation,  E  is 
the  limitation  derived  by  applying 
effluent  guidelines  to  the  total 
wastestream,  N  is  the  wastewater  flow  to 
be  treated  and  discharged  to  waters  of 
the  United  States,  and  T  is  the  total 
wastewater  flow. 


Subpart  D— Transfer,  Modification, 
Revocation  and  Reissuance,  and 
Termination  of  Permits 

13.  Section  122.62  is  amended  by 
removing  paragraph  (a)(12), 
redesignating  paragraphs  (a)  (13),  (14), 
and  (15)  as  (a)  (12),  (13),  and  (14) 
respectively  and  adding  new  paragraphs 
(a)  (15),  (16).  (17),  and  (18)  to  read  as 
follows: 


N. 
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§  122.62    Modification  or  revocation  and 
reissuance  of  permita  (applicable  to  State 
NPDES  programs,  see  §  123.25). 

(a)  •   •  • 

(15)  When  the  pt^rmitlee's  effluent 
limitations  were  inipo.sed  under  section 
402(h)(1)  of  the  CWA  and  the  permittee 
demonstrates  operation  and 
maintenance  costs  that  are  totally 
disproporticmate  from  the  operation  and 
maintenance  costs  considered  in  the 
development  of  a  subsequently 
promulgated  effluent  limitations 
guideline,  but  in  no  case  may  the 
limitations  be  made  less  stringent  than 
the  subsequent  guideline. 

(16)  To  correct  technical  mistakes, 
such  as  errors  in  calculation,  or 
mistaken  interpretations  of  law  made  in 
determining  permit  conditions. 

(17)  When  the  discharger  has  installed 
the  treatment  technology  considered  by 
the  permit  writer  in  sttting  effluent 
limitations  imposed  under  section 
4112(a)(1)  of  the  CU  A  and  has  properly 
operated  and  maintained  the  facilities 
but  nevertheless  has  been  unable  to 
achieve  those  effluent  limitations.  In  this 
case,  the  limitations  in  the  modified 
permit  may  reflect  the  level  of  pollutant 
control  actually  achieved  (but  shall  not 
be  less  stringent  than  rt-quired  by  a 
subsequently  promulgated  effluent 
limitations  guideline). 

(18)  When  the  permit  becomes  final 
and  effective  on  or  after  March  9, 1982. 
and  the  permittee  applies  for  the 
modification  no  later  than  January  24. 
1985,  if  the  permittee  shows  good  cause 
in  its  request  and  that  it  qualifies  for  the 
modification,  to  conform  to  changes 
respecting  the  following  regulations 
issued  under  that  Settlement  .Agreement; 

40CFRl22.45(li) 
4(1  CFR  122.45(c) 
40  CFR  122.50 

•  ■  •  *  « 

14.  Section  122.63  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  122.63    Minor  modifications  of  permits. 

(f)  When  the  permit  becomes  final  and 
effective  on  or  after  March  9. 1982. 
conform  to  changes  respecting 
§§  122.41(e).  12241(1).  122.41(m)(4)(i)(B|. 
122.41(n)(3)ii)  and  122  42(a)  issued 
September  26, 1984. 

.^ppendix  D — NPDES  Permit  Applica4ion 
Testing  Requirements  (§  122.21) 

15  Appendix  D  of  Part  122  is  amended 
by  revising  the  heading  for  Table  111  to 
read  as  follows; 


7nbk  III  Other  Toxic  Polliiiants  f. Metals  onri 
Cyanidi'l  and  Total  Phpnols 

PART  124— PROCEDURES  FOR 
DEaSIOMMAKING 

Subpart  A— General  Program 
Requirements 

16.  Stn;tion  124.13  is  revised  to  read  as 
follows; 

§  124.13    Cbligatlon  to  raiac  iaaues  and 
provide  Information  during  ttic  public 
comment  period. 

All  persons,  including  applicants,  who 
believe  any  condition  of  a  draft  permit  is 
inappropriate  or  that  the  Director's 
tentative  decision  to  deny  an 
application,  terminate  a  permit,  or 
prrpare  a  dr.tft  permit  is  inappropriate. 
must  raise  all  reasonably  ascertainable 
issues  and  submit  all  reasonably 
available  arguments  supporting  their 
position  b\  the  dose  of  the  public 
comment  period  (including  an>  public 
hearing)  under  §  124.10  Any  supporting 
materials  which  are  submitted  shall  be 
included  in  full  and  may  not  be 
incorporated  by  reference,  unless  they 
are  already  part  of  the  administrative 
record  in  the  same  proceeding,  or 
consist  of  State  or  Federal  statutes  and 
regulations,  EPA  documents  of  general 
applicability,  or  other  generally 
available  reference  materials. 
Commenters  shall  make  supporting 
materials  not  already  included  in  the 
administrative  record  available  to  EPA 
as  directed  by  the  Regional 
Administrator.  (A  comment  period 
longer  than  30  days  may  be  necessary  to 
give  commenters  a  reasonable 
opportunity  to  comply  with  the 
requirements  of  this  section.  Additional 
time  shall  be  granted  under  !  124.10  to 
the  extent  that  a  commcnter  who 
requests  additional  time  demonstrates 
the  need  for  such  time) 

17.  Section  124  14  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (b)  through  (e)  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§124.14    Reopening  of  the  public 
comment  period. 

(a)(1)  The  Regional  Adnainistralor 
may  order  the  public  comment  period 
reopened  if  the  procedures  of  thus 
paragraph  could  expedite  the 
decisionmaking  process.  When  the 
public  comment  period  is  reopened 
under  this  paragraph,  all  persons, 
including  applicants,  who  believe  any 
condition  of  a  draft  permit  is 
inappropriate  or  that  the  Regional 
Administrator's  tentative  decision  to 
deny  an  application,  terminate  a  permit, 
or  prepare  a  draft  permit  is 
inappropriate,  must  submit  all 


reasonably  available  factual  grounds 
supporting  their  position,  including  all 
supporting  material,  by  a  date,  not  less 
than  sixty  days  after  public  notice  under 
paragraph  (a][2)  of  this  section,  set  by 
the  Regional  Administrator.  Thereafter. 
any  person  may  Fde  a  written  response 
to  the  material  filed  by  any  other 
person,  by  a  date,  not  less  than  twenty 
days  after  the  dale  set  for  filing  of  the 
niutehal,  set  by  the  Regional 
■Administrator. 

(2)  Public  notice  of  any  comment 
period  under  this  paragraph  shall 
identify  the  issues  to  which  the 
requirements  of  S  124.14(a)  shall  apply. 

(3)  Od  his  own  motion  or  on  the 
request  of  any  person,  the  Rejlonal 
Administrator  may  direct  that  the 
requirements  of  paragraph  (a)(1)  of  this 
section  shall  apply  during  the  initial 
comment  period  where  it  reasonably 
appears  that  issuance  of  the  permit  will 
be  contested  and  that  applying  the 
requirements  of  paragraph  (a)(1)  of  this 
section  will  substantially  expedite  the 
decisionmaking  process.  The  notice  of 
the  draft  permit  shall  state  whenever 
this  has  been  done 

(4)  A  comment  period  of  longer  than 
(jO  days  will  often  be  necessary  in 
complicated  proceedings  to  give 
commenters  a  reasonable  opportunity  to 
comply  Y,\\\\  the  requirements  of  this 
section.  Commenters  may  request  longer 
comment  periods  and  they  shall  be 
granted  under  §  124.10  to  the  extent  they 
appear  necessary. 


Subpart  D— Specific  Procedures 
Applicabte  to  NPOES  Permits 

18,  Secbon  124.56  is  amended  by 
adding  a  new  paragraph  (b)(l)(iv)  to 
read  as  follows 


§124.56    Fact  sheets. 

(b)-   •   • 
(!)•   •   • 

(iv)  Limitations  set  on  a  case-by-case 
basis  under  %  125.3  (c)(2)  or  (c)(3). 


Subpart  E — Evidenttary  Kiearings  for 
EPA-iaaued  flPDES  Permits  and  EPA- 
Terminated  RCflA  Permits 

19  Section  124.76  is  revised  to  read  as 

foiiows: 

§  124.76  Obligation  to  submit  evidence 
and  raise  Issuas  t>efore  a  nnat  pttnnit  la 
Issued. 

In  any  case  where  the  Regional 
.'Xdministrator  elected  Vo  apply  the 
requiremenls  of  S  124.14(a),  no  evidjeaue 

shall  be  submitled  by  ar!\  party  to  a 
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hearing  under  this  Subpart  that  was  not 
submitted  to  the  administrative  record 
required  by  §  124.18  as  part  of  the 
preparation  of  and  comment  on  a  draft 
permit,  unless  good  cause  is  shown  for 
the  failure  to  submit  it.  No  issues  shall 
be  raised  by  any  party  that  were  not 
submitted  to  the  administrative  record 
required  by  §  124.18  as  part  of  the 
preparation  of  and  comment  on  a  draft 
permit  unless  good  cause  is  shown  for 
the  failure  to  submit  them.  Good  cause 
includes  the  case  where  the  party 
seeking  to  raise  the  new  issues  or 
introduce  new  information  shows  that  it 
could  not  reasonably  have  ascertained 
the  issues  or  made  the  information 
availdble  within  the  time  required  by 
§  124.15:  or  that  it  could  not  have 
reasonably  anticipated  the  relevance  or 
materiality  of  the  information  sought  to 
be  introdured.  Good  cause  exists  for  the 
introdurr;on  of  data  available  on 
operation  authorized  under 
§  124fiO(d)(2). 

20.  Section  124.78  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  124.78    Ex  parte  communications. 

(a)*   •    • 

(1)  "Agency  trial  staff  means  those 
Agency  employees,  whether  temporary 
or  permanent,  who  have  been 
designated  by  the  Agency  under  §  124.77 
or  §  124.116  as  available  to  investigate, 
litigate,  and  present  the  evidence, 
arguments,  and  position  of  the  Agency 
in  the  evidentiary  hearing  or 
nonadversary  panel  hearing.  Any  EPA 
employee,  consultant,  or  contractor  who 
is  called  as  a  witness  by  EPA  trial  staff, 
or  who  assisted  in  the  formulation  of  the 
draft  permit  which  is  the  subject  of  the 
hearing,  shall  be  designated  as  a 
member  of  the  Agency  trial  staff: 

•  •         .         .         . 

21.  Section  124.85  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 

follows: 

§  124.85    Hearing  procedure. 

*  •  t         *         ♦ 

(e]  Admission  of  Evidence  on 
Environmental  Impacts.  If  a  hearing  is 
granted  under  this  Subpart  for  a  new 
source  subject  to  NEPA.  the  Presiding 
Officer  may  admit  evidence  relevant  to 
any  environmental  impacts  of  the 
permitted  facility  if  the  evidence  would 
be  relevant  to  the  Agency's  obligation 
under  §  122.29(c)(3).  If  the  source  holds  a 
final  EPA-issued  RCRA,  PSD,  or  UIC 
permit,  or  an  ocean  dumping  permit 
under  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  (MPRSA),  no  such 
evidence  shall  be  admitted  nor  shall 
cross-examination  be  allowed  relating 
to:  (1)  Effects  on  air  quality,  (2)  effects 


attributable  to  underground  injection  or 
hazardous  waste  management  practices, 
or  (3)  effects  of  ocean  dumping  subject 
to  the  MPRSA,  which  were  considered 
or  could  have  been  considered  in  the 
PSD,  RCRA,  L'lC,  or  MPRSA  permit 
issuance  proceedings.  However,  the 
presiding  officer  may  admit  without 
cross-examination  or  any  supporting 
witness  relevant  portions  of  the  record 
of  PSD,  RCRA.  UIC.  or  MPRSA  permit 
issuance  proceedings. 

Subpart  F— Non-Adversary  Panel 
Procedures 

22.  Section  124.120  is  amended  by 
revising  paraf,raph  (a)  as  follows: 

§  124.120    Panel  hearing. 

(a)  A  Presiding  Officer  shall  preside  at 
each  hearing  held  under  this  Subpart. 
An  EPA  panel  shall  also  take  part  in  the 
hearing.  The  panel  shall  consist  of  three 
or  more  EPA  temporary  or  permanent 
employees  having  special  expertise  or 
responsibility  in  areas  related  to  the 
hearing  issue,  none  of  whom  shall  have 
taken  part  in  formulating  the  draft 
permit.  If  appropriate  for  the  evaluation 
of  new  or  different  issues  pr?sented  at 
the  hearing,  the  panel  membership,  at 
the  discretion  of  the  Regional 
Administrator,  may  change  or  may 
include  persons  not  employed  by  EPA. 

*  •        «        «        * 

23.  Section  124.121  is  amended  by 
revising  paragraphs  (a)(1),  (b)  and  (f)  to 
read  as  follows: 

§  124.121     Opportunity  for  cross- 
examination, 

(a)*   *   • 

(1)  The  disputed  issue(s)  of  material 
fact.  This  shall  include  an  explanation 
of  why  the  questions  at  issue  are 
factual,  the  extent  to  which  they  are  in 
dispute  in  light  of  the  then  existing 
record,  and  the  extent  to  which  they  are 
material  to  the  decision  on  the 
application;  and 

*  •        «        »        * 

(b)  After  receipt  of  all  motions  for 
cross-examination  under  paragraph  (a) 
of  this  section,  the  Presiding  Officer, 
after  consultation  with  the  hearing 
panel,  shall  promptly  issue  an  o^der 
either  granting  or  denying  each  request. 
No  cross-examination  shall  be  allowed 
on  questions  of  policy  except  to  the 
extent  required  to  disclose  the  factual 
basis  for  permit  requirements,  or  on 
questions  of  law,  or  regarding  matters 
(such  as  the  validity  of  effluent 
limitations  guidelines)  that  are  not 
subject  to  challenge  in  permit  issuance 
proceedings.  Orders  granting  requests 


for  cross-examination  shall  be  served  on 
all  parties  and  shall  specify: 

•  *         *         *         » 

(f)  The  provisions  of  §§  124.85(d)(2) 
and  124.84(e)  apply  to  proceedings  under 
this  Subpart. 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

24.  Section  125.3  is  amended  by 
revising  paragraph  (c)(2),  redesignating 
paragraphs  (d)  through  (g)  as  (e)  through 
(h)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§125.3    Tectinology-based  treatment 
requirements  in  permits. 

*  *  *  •  * 

(c)  *   •   • 

(2)  On  a  case-by-case  basis  under 
section  402(a)(1)  of  the  Act,  to  the  extent 
that  EPA-promulgated  effluent 
limitations  are  inapplicable.  The  permit 
writer  shall  apply  the  appropriate 
factors  listed  in  §  125.3(d)  and  shall 
consider: 

(i)  The  appropriate  technology  for  the 
category  or  class  of  point  sources  of 
which  the  applicant  is  a  member,  based 
upon  all  available  information:  and 

(ii)  Any  unique  factors  relating  to  the 
applicant. 
***** 

(d)  In  setting  case-by-case  limitations 
pursuant  to  §  125.3(c).  the  permit  writer 
must  consider  the  following  factors: 

(1)  For  BPT  requirements: 

(i)  The  total  cost  of  application  of 
technology  in  relation  to  the  effluent 
reduction  benefits  to  be  achieved  from 
such  application; 

(ii)  The  age  of  equipment  and  facilities 
involved; 

(iii)  The  process  employed; 

(iv)  The  engineering  aspects  of  the 
application  of  various  types  of  control 
techniques; 

(v)  Process  changes:  and 

(vi)  Non-water  quality  environmental 
impact  (including  energy  requirements). 

(2)  For  BCT  requirements: 

(i)  The  reasonableness  of  the 
relationship  between  the  costs  of 
attaining  a  reduction  in  effluent  and  the 
effluent  reduction  benefits  derived: 

(ii)  The  comparison  of  the  cost  and 
level  of  reduction  of  such  pollutants 
from  the  discharge  from  publicly  owned 
treatment  works  to  the  cost  and  level  of 
reduction  of  such  pollutants  from  a  class 
or  category  of  industrial  sources: 

(iii)  The  age  of  equipment  and 
facilities  involved; 

(iv)  The  process  employed; 
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(v)  The  engineering  aspects  of  the 
apphcation  of  various  types  of  rnntrol 
terhniques: 

(vi)  Process  changes;  and 

(vu)  N'on-water  quahiy  environmental 
impact  (including  energy  requirements). 

(3)  For  B.'\T  requirements: 

(i)  The  age  of  equipment  and  facilities 
involved: 

(ii)  The  process  employed: 

(iii)  The  engineering  aspects  of  the 
application  of  various  typos  of  control 
techniques; 

(iv)  Process  changes: 

(v)  The  cost  of  achiev  ing  such  effluent 
•>  '.iuctuin;  and 

(vi)  .N'on-water  quality  environmental 
impact  (including  energv  requirements). 
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INSTRUCTIONS  -  FORM  2c  ^ 

Application  for  Permit  to  Discharge  Wastewater 
EXISTING  MANUFACTURING.  COMMERCIAL.  MINING.  AND  SILVICULTURAL  OPERATIONS 


yes 


Thi*  form  mu*t  b«  completttd  by  all  applicants  who  check 
to  Item  ll-C  in  Fomi  1 

Public  Availability  of  Submitted  Information. 

Vour  application  (will  not  be  considered  complete  unless  you  answer 
every  question  on  this  form  and  on  Form  I  If  an  item  does  not  apply  to 
vou,  enter  NA  7'or  nor  app//ca6/e;  to  snow  tnat  you  considered  the 
question 

Vou  may  not  claim  as  confidential  any  information  required  by  this 
•orm  or  Form  I,  whether  the  information  ,s  reported  on  the  forms  or  in 
an  attachment  This  information  will  be  made  available  to  the  public 
upon  request 

Any  information  you  Submit  to  EPA  which  goes  beyond  that  required 
by  !h.s  form  or  Form  I  you  may  claim  as  confidential,  but  claims  for 
information  which  is  e'fluen'  aata  will  be  denied.  If  you  do  not  assert 
a  claim  of  confidentiality  at  The  time  of  submitting  the  information, 
t°A  may  make  the  informa'ion  public  without  further  notice  to  you. 
Claims  of  confidentiality  will  be  handled  in  accordance  with  EPAs 
business  confidentiality  regulat'ons  at  40  CFR  Pari  2 

Definitions 

A  <;igni«,cant  terms  used  in  these  instructions  and  in  the  form  are 
defined  in  the  glossary  found  in  the  General  Instructions  which 
accompany  Form  1  , 

EPA  10  Number  | 

Fill  in  your  EPA  Identification  Number  at  the  top  of  each  page  of  Form 
2c  You  nay  copy  this  number  directly  from  item  I  of  Form  I. 
Item  I 
Vo  J  may  use  the  map  you  provided  for  item  XI  of  Form  I  to  determine 

tne  at.tude  and  longitude  of  each  of  your  outfalls  and  the  name  Of  Jhe 
'eceiying  water  I 

'•em  II  A  I 

The  line  drawing  should  show  generally  the  route  taken  by  wate(  in 
yojrfaciity'rom  intake  to  discharge  Show  all  operations  contribut- 
•ng  wastewater.  inclu:!;ng  process  and  product  on  areas,  sanitary 
flows,  cooling  water  and  stormwater  runoM  You  may  group  similar 
ocs'atio'  3  into  a  smqle  unit,  labeled  to  correspond  to  the  more 
oetailed  iistmg  t  item  ll-B  The  water  balance  s'^ouid  show  average 
t^ows  Show  all  sig.'if  cant  losses  of  water  to  producis.  atmosphere, 
and  discharge  You  should  use  actual  measurements  whenever 
a  ^a.labie  ctnerwise  jse  your  best  estimate  An  example  of  an  accep- 
table Ime  drawing  appears  ,n  Figure  2c  I  to  these  instructions. 
Item  ll-B 

List  ail  sources  of  wastewater  to  each  outfall.  Operations  may  be 
rtescfbed  in  general  terms  (for  example,  "dye  making  reactor'  or 
"distil.'aion  tower' J.  You  ma  v  estimate  the  flow  contributed  by  each 

■=0'jrce  if  no  data  n^s  3v3iiabie  For  stormwater  discharges  yo  j  may 
estimate  the  avarane  fow,  but  vou  must  indicate  the  rdinfall  event 
upon  which  the  esumiate  is  based  and  the  n-iethod  of  estimation  For 
each  treatment  uim,  .ncficate  us  size,  flow  rate  and  retention  tirtie, 
dnd  describe  the  ult.mate  d-.posal  of  any  so.'J  or  liquid  wdstes  rot 
discharged  Treatment  un  ts  should  be  listed  m  order  and  you  should 
select  the  proper  code  from  Table  2c-1  to  fill  in  column  3-b  for  each 
treatment 'jnit  Insert  XX  '  mtocolumn3-blf  nocodecorrespondsto 
a  treatment  uni  I  you  I  lit  If  ycj  are  apoiying  for  a  perm. t  for  a  privately 
owned  treatment  wofKS,  you  must  also  identify  all  of  your  contribu- 
tors in  an  attached  listing 

Item  ll-C 

A  d.scha'ge  is  intermittent  unless  it  occurs  without  interruption 
d^rinc  >he  operating  hours  of  the  facility  except  for  infrequent  shut- 
dowr.=  for  mainte-^ance  process  changes,  or  other  similar  activities 
A  Qischarg^  is  seasonal  if  n  occurs  oniy  du'mg  certain  parts  of  (he 
year  Fill  in  every  applicable  column  in  this  item  for  each  source  of 
intermittent  or  seasonal  discharges  Base  your  answers  on  actual 
data  whenever  ava^able,  otherwise,  provide  your  best  estimate. 
Report  the  highest  da  ly  value  for  flow  rate  and  total  volume  in  the 


■  Maximum  Daily'   columns  (columns  4  1-2  and  4-b-2j.  Report  the 
average  of  all  daily  values  measured  during  days  when  discharge 
occurred  within  the  last  year  in  the  "Long  Term  Average"  columns 
(columns  4-8-1  and  4-b-l). 
Item  ll!-A 

All  effluent  guidelines  promulgated  by  EPA  appear  in  the  Federal 
Register  and  are  published  annually  in  40  CFfI  Subchapter  N.  A 
guideline  applies  to  you  if  you  have  any  operations  contributing 
process  wastewater  in  any  subcategory  covered  by  a  BPT,  BCT,  or 
BAT  guideline  If  you  are  unsure  whether  you  are  covered  by  a 
promulgated  affluent  guideline,  check  with  your  EPA  Regional  office 
(Tab!e  1  in  the  Form  1  instructionsj  You  must  check  "yes"  if  an 
applicable  effluent  guideline  has  been  promulgated,  even  if  ttie 
guideline  limitations  are  bemq  contested  in  court  If  you  believe  that 
a  promulgated  effluent  guideline  has  been  remanded  for  reconsider- 
ation by  a  court  and  does  not  apply  to  your  operations,  you  may  check 
"no." 

Item  III  S 

An  effluent  guideline  is  expressed  in  terms  of  production  (or  other 
measure  of  operation)  if  the  limitation  is  expressed  as  mass  of  pollu- 
tant per  operational  parameter,  for  example,  "pounds  of  BOD  per 
cubic  foot  01  Iocs  'rom  which  bark  is  removed,"  or  "pounds  of  TSS  per 
megawatt  hour  of  electrical  energy  consumed  by  smelting  furnace". 
An  example  of  a  guideline  not  expressed  in  terms  of  a  measure  of 
operation  is  one  which  limits  the  concentraticn  of  pollutants 
Item  ill-C 

This  Item  must  be  completed  only  if  you  checked  "yes"  to  item  lll-B 
The  production  information  requested  here  is  necessary  to  apply 
effluent  guidelines  to  your  facili'y  and  you  i.annot  claim  it  as  confi- 
dential Report  quantities  in  the  units  of  measurement  used  in  the 
applicable  effluent  guideline  The  production  figures  provided  must 
be  based  on  actual  daily  production  and  '-ot  on  oesign  capacity  or  on 
predictions  of  future  operations  To  obtam  alte'nate  limits  under  40 
CFR  1  22  45(bK2Xii).  you  must  define  your  maximum  production  cap- 
ability and  demonstrate  to  the  Director  that  your  actual  production  is 
substantially  below  maximum  production  capability  ana  that  there  is 
a  reasonable  potentiai^or  an  increase  above  act uai  production  dur- 
ing the  duration  of^the  permit. 

Item  IV-A 

If  you  check  "yes"  tc  this  question,  complete  all  parts  of  the  chart,  or 
attach  a  copy  of  any  previous  submission  you  have  made  tc  EPA 
containing  same  information. 
Item  IV-B 

You  are  rot  required  to  subrrit  a  description  of  future  pollution 
control  projects  if  you  do  not  wish  to  or  if  none  is  planned. 
Item  V-A.  B,  C,  and  D 

The  Items  require  you  to  collect  and  report  data  on  the  pclluta-^ts 
discharged  for  each  of  your  Outfalls  Each  part  af  this  tern,  addresses 
a  cifferent  set  of  pollutants  and  must  be  comLii^i-ted  in  accordance 
With  the  specific  instructions  for  that  part.  The  following  general 
instructions  apply  to  the  entire  item. 

General  Instructions 

Fart  A  requires  you  to  report  at  least  one  analysis  for  each  pollutant 
listed  Parts  8  and  C  require  you  to  report  analytical  data  m  twov/ays 
For  some  pollutants,  you  may  be  required  to  n-yk.  X'  in  the  Tesiing 
Required"  column  (column  2-a.  Part  C),  and  text  (sample  and  ana- 
/y/ey  and  report  the  levels  of  the  pollutants  in  vo'jrdisc^ia'Q-.wte^her 
or  not  you  expect  them  tc  be  prasent  in  your  disc'^arqe  For  all  othe's. 
you  must  mark  'X'  m  either  the  "Believe  Present  '  column  or  me 
"Believe  Absent"  column /'!ro/(y/T?/7s  2  a  fyr  2  b.  Pa'-' B.  and  colt^mn'i 
2  b  or  2-c.  Part  C)  based  on  your  best  estimate,  anj  t&st  for  those 
which  you  believe  to  be  present.  (See  specific  instructions  on  the 
form  and  below  for  Parts  A  tf-.rough^.  3.i.,e  you:  determination  that 
a  pollutant  is  present  in  or  absent  from  your  osci^aFge  on  your 
knowledge  of  your  raw  materials,  maintenance  chrmicals,  inter- 
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mediate  and  final  products  and  byprcxjucts,  and  any  previous  ana- 
lyses known  to  you  of  your  effluent  or  similar  effluent  (For  example. 
if  you  manufacture  pesticides,  you  should  expect  tfiose  pesticides  to 
be  present  in  contaminated  stormwater  runoff  y  If  you  would  expect  a 
pollutant  to  be  present  solely  as  a  result  of  its  presence  in  your  intake 
water,  you  must  mark  "Believe  Present"  but  you  are  not  required  to 
analyze  for  that  pollutant  Instead,  mark  an  'X'  m  the  "Intake" 
column 

A.  Reporting.  All  levels  must  be  reported  as  concentration  and  as 
total  mass.  You  may  report  some  or  all  of  the  required  data  by 
attaching  separate  sheets  of  paper  instead  of  filling  out  pages  Vl 
to  V-9  if  the  separate  sheets  contain  all  the  required  information 
in  a  format  which  is  consistent  with  pages  V-l  to  V-9  in  spapi^^ 
and  lA  identification  of  pollutants  and  columns^^o/'exa/np/e,  the 
data  system  used  in  your  GC/MS  analysis  may  be  able  to  pr'nt 
data  in  the  proper  format )  Use  the  following  abbreviations  in  the 
columns  headed  "\Jni\s"  (column  3.  Part  A.  andcolumn4.  PartsB 
and  CI 

Concentration  Man 

ppm parts  per  million  lbs pounds 

mg/l milligrams  per  liter  ton tons  (English  tons) 

ppb  parts  per  billion  mg milligrams 

ug/l ....  micrograms  per  liter  g grams 

kg kilograms 

T tonnes  (metric  tons) 

All  reporting  of  values  for  metals  must  be  in  terms  of  "total 
recoverable  metal,"  unless 

(1)  An  applicable,  promulgated  effluent  limitation  or  standard 
specifies  the  limitation  for  the  metal  in  dissolved,  valent,  or  total 
form;  or 

(2)  All  approved  analytical  methods  for  the  metal  inherently  mea 
Sure  only  its  dissolved  form  (eg.  hexavalent  chromium);  or 

(3)  The  permitting  authority  has  determined  that  in  establishing 
case-by-case  limitations  it  IS  necessary  to  express  the  limitations 
on  the  metal  m  dissolved,  valent.  or  total  form  to  carry  out  the 
provisions  of  the  CWA, 

If  you  measure  only  one  daily  value,  complete  only  the  "Maxi- 
mum Daily  Values'columns  and  insert  V  into  the  "Number  of 
fKna^yses"  co\{imn  (columns  2-a  and  2  -d,  Part  A.  andcolumnS-a. 
3d.  Parts  B  and  C).  The  permitting  authority  may  require  you  to 
conduct  additional  analyses  to  further  characterize  your  dis- 
charges. For  composite  samples,  the  daily  value  is  the  total  mass 
or  average  concentration  found  in  a  composite  sample  taken  over 
the  operating  hours  of  the  facility  during  a  24-hour  period,  for 
grab  samples,  the  daily  value  is  the  arithmetic  or  flow-weighted 
total  mass  or  average  concentration  found  in  a  series  of  at  least 
four  grab  samples  taken  over  the  operating  hours  of  the  facility 
during  a  24-hour  period. 

If  you  measure  more  than  one  daily  value  for  a  pollutant  and  those 
values  are  representative  of  your  wastestream.  you  must  report 
them  You  must  describe  your  method  of  testing  and  data  analy- 
sis You  also  must  determine  the  average  of  all  values  withm  the 
last  year  and  report  the  concentration  and  mass  under  the  "Long 
Term  Average  Values"  columns  ^co/t/m^2-c.  Part  A,  and  column 
3c.  Parts  B  andC).  and  the  total  number  of  daily  values  under  the 
"Number  of  Analyses"  columns  (column  2-d.  Pan  A.  and 
columns  3-d,  Parts  B  and  C)  Also,  determine  the  average  of  all 
daily  values  taken  during  each  calendar  month,  and  report  the 
highest  average  under  tf>e  "Maximum  30-day  Values"  columns 
(column  2-c,  Part  A,  and  column  3-b.  Parts  B  and  C) 

B.  Sampling:  The  collection  of  the  samples  for  the  reported 
analyses  should  be  supervised  by  a  person  experienced  in  per- 
forming sampling  of  industrial  wastewater  You  may  contact  your 
EPA  or  State  permitting  authority  for  detailed  guidance  on  sam- 
pling techniques  and  for  answers  to  specific  questions.  Any  spe- 
cific requirements  contained  in  the  applicable  analytical  methods 
should  be  followed  for  sample  containers,  sample  preservation, 
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holding  times,  the  collection  of  duplicate  samples,  etc.  The  time 
when  you  sample  should  be  representative  of  your  normal  opera- 
tion, to  the  extent  feasible,  with  all  processes  which  contribute 
wastewater  in  normal  operation,  ar>d  with  your  treatment  system 
operatir>g  properly  with  no  system  upsets.  Samples  should  be 
collected  from  the  center  of  the  flow  chanrtel,  where  turtMJience 
IS  at  a  maximum,  at  a  site  specified  in  your  present  permit,  or  at 
any  site  adequate  for  tf>a  collection  of  a  representative  sample. 

For  pH,  temperature,  cyanide,  total  phenols,  residual  chlorirte,  oil 
and  grease,  and  fecal  coliform,  grab  samples  must  be  used.  For  all 
other  pollutants  24-hour  composite  samples  must  t>e  used.  How- 
ever, a  minimum  of  one  grab  sample  may  be  taken  for  affluents 
from  holding  ponds  or  other  impoundments  with  a  retention 
period  of  greater  than  24  hours.  For  stormwater  discharges  a 
minimum  of  one  to  four  grab  samples  may  t>e  taken,  dependir>g  on 
the  duration  of  the  discharge.  One  grab  must  be  taken  in  the  first 
hour  (or  less)  of  discharge,  with  one  additional  grab  (up  to  a 
minimum  of  four)  taken  in  each  succeeding  hour  of  discharge  for 
discharges  lasting  four  or  more  hours  The  Director  may  waive 
composite  sampling  for  any  outfall  for  which  you  demonstrate 
that  use  of  an  automatic  sampler  ii  infeasible  and  that  a  min- 
imum of  four  grab  samples  will  be  representative  of  your 
discharge 

Grab  and  composite  samples  are  defined  as  follows 

Grab  sample  An  individual  sample  of  at  least  tOO  milliliters 
collected  at  a  randomly-selected  time  over  a  period  not 
exceeding  1 5  minutes 

Composite  sample  A  combination  of  at  least  8  sample  ali- 
quots  of  at  least  100  milliliters,  collected  at  periodic  intervals 
during  the  operating  hours  of  a  facility  over  a  24  hour  period. 
The  composite  must  be  flow  proportional,  either  the  time 
interval  between  each  aliquot  or  the  volume  of  each  aliquot 
must  be  proportional  to  either  the  stream  flow  at  the  time  of 
sampling  or  the  total  stream  flow  since  the  collection  of  the 
previous  aliquot.  Aliquots  may  be  collected  manually  or  auto- 
matically For  GC/MS  Volatile  Organic  Analysis  (VOA),  ali- 
quots must  be  combined  in  the  laboratory  immediately  before 
analysis  Four  (4)  (rather  than  eight)  aliquots  or  grab  samples 
should  be  collected  for  VOA  These  four  samples  should  be 
collected  during  actual  hours  of  discharge  over  a  24  hour 
period  and  need  not  be  flow  proportioned .  Only  one  analysis  is 
required 

The  Agency  is  currently  reviewing  samplir>g  requirements  in  light 
of  recent  research  on  testing  methods  Upon  completion  of  its 
review,  the  Agency  plans  to  propose  changes  to  the  sampling 
requirements 

Data  from  samples  taken  in  the  past  may  be  used,  provided  that: 

All  data  requirements  are  met 

Sampling  was  done  no  more  than  three  years  before  submis- 
sion, and 

All  data  are  representative  of  the  present  discharge 

Among  the  factors  which  would  cause  the  data  to  t>e  unrepre- 
sentative are  significant  changes  in  production  level,  changes 
In  raw  materials,  processes,  or  final  products,  and  changes  in 
wastewater  treatment  When  the  Agency  promulgates  new 
analytical  methods  in  40  CFR  Pan  136,  EPA  will  provide 
information  as  to  when  you  should  use  the  new  methods  to 
generate  data  on  your  discharges.  Of  course,  the  Director  may 
request  additional  information,  including  current  quantitative 
data,  if  she  or  he  determines  it  to  be  necessary  to  assess  your 
discharges 

C.  Anatysls:  You  must  use  test  methods  promulgated  in  40  CFR 
Pan  1 36;  however,  if  none  has  been  promulgated  for  a  particular 
pollutant,  you  may  use  any  suitable  method  for  measuring  the 
level  of  the  pollutant  in  your  discharge  provided  that  you  submit  a 
description  of  the  method  or  a  reference  to  a  published  method. 
Your  description  should  include  the  sample  holding  time,  preser- 
vation techniques.  ar>d  the  quality  control  measures  which  you 
used. If  you  have  two  or  more  substantially  identical  outfalls,  you 
may  request  permission  from  your  permitting  authority  to  sample 
and  analyse  only  one  outfall  and  submit  the  results  of  the  analysis 


/  Vol.  49,  No.  188  /  Wednesday,  September  26. 1904  /  Rules  and  Regulations 


FORM  2C  —  INSTRUCTIONS  (continued) 


ITEM  V  —  A.  B.  C.  and  O  fcootmutdf 

for  ottwr  substantia ny  idantical  outfalls.  If  your  request  is  granted 
by  ttw  permitting  autttortty.  on  a  separate  sfwet  anached  to  the 
application  form,  identify  ««^lc^  outfall  you  did  test,  and  describe 
why  the  outfalls  which  you  did  not  test  are  substantially  identical 
to  the  outfall  which  you  did  test. 

O.  Reportino  of  bitika  Data:  You  are  net  required  to  report  data 
under  the  "Intake"  columns  urvless  you  wish  to  demonstate  your 
eligibility  for  a  "net"  effluent  limitation  for  one  or  more  pollu- 
tants, that  IS,  an  effluent  limitation  adjusted  by  subtracting  the 
average  level  of  the  pollutantts)  present  in  your  intake  water 
NPOES  regulations  allow  net  limitations  only  in  certain  circum- 
stsrH:es.  To  demonstrate  your  eligibility,  under  the  "Intatie" 
columns  report  the  average  of  the  results  of  analyses  on  your 
intake  water  (if  four  water  is  treated  before  use.  test  the  water 
after  it  rs  treated),  and  discuss  tfie  requirements  for  a  net  limita- 
tion with  your  permitting  authority 

PartV-A  I 

Part  V-A  must  be  compteted  by  all  applicants  for  ail  outfaUs, 
including  outfalls  contairung  only  noncontact  cooling  wator  or 
storm  runoff.  Howwvar.  at  your  request,  ttie  Director  may  waive 
the  requirement  to  test  for  one  or  more  of  these  pollutants,  upon  a 
determination  that  available  information  is  adequate  to  suppert 
issuance  of  the  permit  with  less  stringent  reporting  requirements 
for  these  pollutants.  You  also  may  request  a  waiver  for  one  or 
more  of  these  pollutants  for  your  category  or  subcategory  from 
the  Director,  Office  of  Water  Enforcement  and  Permits  See  dis- 
cussion in  General  Instructions  to  item  V  for  definitions  of  the 
columns  in  Part  A.  The  "Long  Term  Average  Values  '  column 
(column  2-ct  and  "Maximum  30-day  Values  '  column  (column 
2  b)  are  not  compulsory  tHit  should  be  filled  out  if  data  are 
available 

PartVB  j 

Part  V-B  must  t>e  completed  by  all  applicants  for  all  outfalls, 
including  outfalls  containing  only  noncomact  cooling  water  or 
stormrurwff  You  must  report  quantitative  data  if  the  polli.'t»rt(s) 
in  question  is  limited  in  an  effluent  limitations  guideline  e:t^r 
directly,  or  indirectly  but  expressly  through  limitation  on  an  indi- 
cator (e.g..  use  of  TSS  as  an  indicator  to  control  ttw  discharge  i>f 
iron  and  aluminum)  for  other  discharged  pollutants  you  must 
provide  quantitative  data  or  explain  their  presence  m  your  dis- 
charge Upon  request  the  Director.  Office  of  Water  Enforcement 
and  Permits,  may  waive  tfie  requirement  to  test  for  pollutantsfor 
an  industrial  category  or  subcategory  Your  request  must  be  suo- 
ported  by  data  representative  of  the  industrial  category  or  sub- 
category in  question  The  data  must  demonstrate  that  individual 
testing  for  each  applicant  is  unnecessary,  because  the  facilities  n 
the  category  or  subcategory  discharge  substantially  identical  lev- 
els of  the  pollutant  or  discharge  the  pollutant  uniformly  at  suffi- 
ciently low  levels  The  "Long  Term  Average  Values"  column 
(colamn  3-c)  and  "Maximum  30-day  Values"  column  (column 
30b)  are  not  compulsory  but  should  be  hiied  out  if  data  are 
available  i 

Part  V  C  I 

Table  2c-2  lists  the  34  "primary"  industry  categories  in  the  left- 
hand  column.  For  eacti  outfall,  if  any  of  your  processes  which 
contribute  wastewater  falls  into  one  of  those  categories,  ^u 
must  mark  'X'  in  "Testing  Required"  column  (column  2a)  and 
test  for  (1)  all  of  the  toxic  metals,  cyanide,  and  total  phenols,  and 
(2)  the  organic  toxic  pollutants  contained  in  Table  2C'2  as  appli- 
cable to  your  category,  unless  you  qualify  as  a  small  business^see 
below)  The  organic  toxic  pollutants  are  listed  by  GC/MS  frac 
tions  on  pages  V-4  to  V-9  m  Pert  V-C  For  aiiample.  the  Organic 
Chemicals  Industry  has  an  asterisk  in  all  four  fractions,  tfieretote, 
applicants  in  this  category  must  test  for  all  organic  toxic  pollu- 
tants in  Pert  V-C.  The  inclusion  of  total  phef>ols  m  Pan  V-C  is  not 
intended  to  classify  total  phenols  as  a  toxic  pollutant  If  you  are 
applying  for  a  permit  for  a  prwrnely  owned  treatment  works, 
determine  your  testing  requirements  on  tt>e  basis  of  the  industry 
categories  of  your  contributors.  When  you  determine  which 
industry  category  you  are  in  lo  find  your  testing  requirements. 


you  are  not  determining  your  category  for  any  other  purpasa  and 
you  are  not  giving  up  your  right  to  challerme  your  inclusion  irvthat 
category  (for  example,  fm  deadirig  wftather  an  effluent  guideline 
is  applicablal  before  ytMjr  permit  is  Issued.  For  all  other  cases 
(secondary  industries,  nonprocess  wastewater  outfaUs.  and  non- 
required  GC/MS  fractions),  you  must  mark  "X"  in  either  the 
"Believed  Present"  column  (column  2-b)  or  the  "Believed 
Absent"  column  (column  2-cJ  for  each  pollutant.  For  every  pollu- 
tant you  know  or  have  reason  to  believe  is  present  in  your  dis- 
charge in  concentrations  of  10  ppb  or  greater,  you  must  report 
quantitative  data.  For  acrolein,  acrytenitnle,  2,  4  dmitropfienol. 
and  2-methyl-4.  6  dinitrophenol,  where  you  expect  these  four 
pollutants  to  be  discharged  in  concentrations  of  100  ppb  or 
greater,  you  must  report  quanhtative  data  For  every  pollutant 
expected  to  be  discharged  in  concentrations  less  than  the  thresh- 
olds specified  above,  you  must  either  submit  quantitative  data  or 
briefly  describe  the  reasons  the  pollutant  is  expected  to  be  dis- 
charged At  your  request  the  Director.  Office  of  Water  Enforce- 
ment and  Permits,  may  waive  the  requirement  to  test  for  pollu- 
tantsfor an  industrial  category  or  sutx;aiegory.  Your  request  must 
t>e  supported  by  data  representatives  ot  the  industrial  category  or 
subcategory  in  question  The  data  must  demonstrate  that  indi- 
vidual testing  for  each  applicant  is  unnecessary,  because  the 
facilities  in  question  discharge  substantially  identical  levels  of 
the  pollutant,  or  discharge  the  pollutant  uniformly  at  sufficiently 
low  levels.  If  you  qualify  as  a  small  business ^see  6e/OMry  you  are 
exempt  from  testing  for  the  organic  toxic  pollutants,  listed  on 
pages  V-4  to  V-9  in  Part  C  For  pollutants  in  intake  water,  see 
discussion  in  General  Instructions  to  this  item  The  "Long  Term 
Average  Values"  column  (column  3-c)  and  "Maximum  30-day 
Values "  column  (column  30-b)  are  not  compulsory  but  should  t>e 
filled  out  if  data  are  available  You  are  required  to  mark  "Testing 
Required"  for  dioxin  if  you  use  or  manufacture  one  of  tfie  follow- 
ing compounds 

(a)  2,4,5-trichlorophenoxy  acetic  acid.  (2.4,5-T). 

(b)  2-(2.4,5-trichlorophencxy)  propanoic  acid.  (Silvex.  2.4.5- 
TP). 

(c)  2  (2.4.5-trichlorophenoxy)  ethyl  2.2  dichioropropionate. 
(Erbon). 

(d)  0,0-dimethyl  0-(2.4.5  tnchlorophefr^TTphosphorothioate. 
(Ronnel).  . 

(e)  2.4  S.-trichlorophnol  (TCP),  or 

(f)  hexachlorophene.  (HCP). 

If  you  mark  Testing  Required"  or  "Believed  Present."  you  must 
perform  a  screening  analysis  for  dioxins.  using  gas  chromoto- 
graphy  with  an  electron  capture  detector  A  TCOD  standard  for 
quantitation  is  not  required  Describe  the  results  of  this  analysis 
in  the  space  provided,  for  exairtple.  "no  measurable  baseline 
deflection  at  the  retention  timeof  TCDD'  or  a  measurable  peak 
withinthetolerancesof  the  retention  time  of  TCDD  "The  permit- 
ting authority  may  require  you  to  perform  a  quantitative  analysis 
if  you  report  a  positive  result  The  Effluent  Guidelines  Division  of 
EPA  has  collected  and  analyzed  samoles  from  some  plants  for  the 
pollutants  listed  in  f*art  C  in  the  course  of  its  SAT  guidelines 
development  program  If  your  effluents  are  sampled  and  analyzed 
as  part  of  this  program  in  the  last  three  years,  you  may  use  these 
data  to  answer  Part  C  provided  that  the  permitting  authority 
approves,  and  provided  that  no  process  charge  or  change  in  raw 
materials  or  operating  practices  has  orcurred  since  the  samples 
were  taken  that  would  make  the  analyses  unrepresentative  of 
your  current  discharge 

Small  Business  Exemption:  If  youquaiifv  asa  "small  business." 
you  are  exempt  from  the  reporting  requirements  for  ttie  orgariic 
toxic  pollutants,  listed  on  pages  V  4  to  V-9  m  Part  C.  There  are  two 
ways  in  which  you  can  qualify  as  a  "small  business  "  If  your 
facility  IS  a  coal  mine,  and  if  your  probable  total  annual  production 
is  less  than  100.000  tons  per  year,  you  may  submit  past  produc- 
tion data  or  estimated  future  production  (sucti  as  a  schedule  of 
estimated  total  production  under  30  CFR  §  795.  T4{c}l  instead  of 
conducting  analyses  for  the  organic  toxic  pollutants.  If  your  facil- 
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itY  IS  not  a  coal  mine,  and  if  your  gross  total  annual  sales  for  the 
most  recent  three  years  average  less  than  $  1 00,000  per  year  (in 
second qu»rt»T  1980  dollars),  you  may  submit  sales  data  for  those 
years  instead  of  conducting  analyses  for  the  organic  toxtc  pollu- 
tants The  production  or  sales  data  must  be  for  the  facility  which 
is  the  source  of  the  discharge  The  data  should  rtot  be  limited  to 
production  or  sales  for  the  process  or  processs  which  contribute 
to  the  discharge,  unless  those  are  the  oitly  proc eases  at  your 
facility  For  sales  data,  in  situations  irwoiv<f>g  intraoorporate 
transfer  of  goods  and  services,  the  transfer  price  per  unit  should 
approximate  market  prices  for  those  goods  and  services  as 
closely  as  possible.  Sales  figures  for  years  after  1980  should  be 
indexed  to  the  secorni  quarter  of  1 980  by  usi ng  th« gross  rtattortai 
product  price  deflator  (second  quarter  of  1980  =  100).  This  index 
IS  available  in  National  Income  and  Product  Accounts  of  the 
United  States  (Department  of  Commerce.  Bureau  of  Economic 
Analysis). 

Part  V-D 

List  any  pollutants  in  Table  2c-3  that  you  believe  to  be  present  and 
explain  why  you  believe  them  to  be  present.  No  analysis  is 
required,  but  if  you  have  analytical  data,  you  must  report  it 

Note:  Under  40  CFR  117  1 2(aH2),  certa4n  discharges  of  hazard- 
ous substances  (listed  in  Table  2c -4  ofttmse  instructions)  may  be 
exempted  from  the  requirements  of  section  31 1  of  CWA.  which 
establishes  reporting  requirements,  civil  penalties  and  liability 
for  cleanup  costs  for  spills  of  oil  and  hazardous  substances.  A 
discharge  of  a  particular  substance  maybe  exempted  if  the  origin, 
source,  and  amount  of  the  discharged  substances  are  identified 
in  the  NDPES  permit  application  or  in  the  permit,  if  the  permit 
contains  a  requirement  for  treatment  of  the  discharge,  and  if  the 
treatment  is  in  place.  To  apply  for  an  exclusion  of  the  discharge  of 
any  hazardous  substance  from  the  requirements  of  section  311, 
attach  additional  sheets  of  paper  to  your  form,  setting  forth  the 
following  information: 

1 .  The  substance  and  the  amount  of  each  substance  which 
may  be  discharged. 

2.  The  origin  and  source  of  the  discharge  of  the  substance. 

3.  The  treatment  which  is  to  be  provided  for  the  dtscherge  by 

a.  An  onsite  treatment  system  separate  from  any  treat- 
ment system  treating  your  normal  discharge; 

b.  A  treatment  system  designed  to  treat  your  normal  dis- 
charge and  which  is  additionally  capable  of  tr«atir>g  the 
amount  of  the  substance  identified  under  paragraph  1 
above;  or 

c.  Any  combination  of  the  above. 

See  40  CFR  §117.1 2(aX2ind  (C),  published  on  August  29, 1 979,  m 
44  FR  50766,  or  contact  your  Regional  Office  ^raA/e  1  onForm  1, 
Instructions),  for  further  information  on  exclusions  from  section 
311 

Item  VI 

This  requirement  applies  to  current  use  or  manufacture  of  a  toxic 
pollutant  as  an  intermediate  or  final  product  or  byproduct.  The  Direc- 
tor may  waiv*  or  modify  the  requirement  if  you  demonstrate  that  it 
would  be  unduly  burdensome  to  identify  each  toxic  pollutant  ar>d  the 
Director  has  adequate  information  to  issue  your  permit.  You  may  not 
claim  this  information  as  confidemial,  however,  you  do  rwt  ftave  to 
distinguish  between  use  or  production  of  the  pollutams  or  list  tf>e 
anoounts.  Under  NPDES  regulations  your  permit  will  contain  limits  to 
control  all  pollutants  you  report  in  answer  to  this  question,  as  well  at 
all  pollutams  raportad  in  hern  V  at  levels  exceeding  the  technology- 
based  limits  appropriate  to  your  facility. 


Item  VII 

Self  explanatory  The  permitting  auttH>rity  may  ask  you  to  provide 

additional  details  after ^ur  application  is  received 

ttamlX 

The  Clean  Water  Act  provides  for  severe  peweWiei  for  submitting 
false  information  on  this  i 


Section  309(cK  1 2)  of  the  Clean  Water  Act  promdM  that  'Any  person 
wtK)  knowingly  makes  any  false  statemem,  rapraeentatien,  or  certi- 
fication in  any  application,  . .  shall  upon  conMction.  be  punist>ed  by  a 
fine  of  no  more  than  •  1 0,000  or  by  iraprisonmant  f or  more  than  six 
months,  or  both  " 

40  CFR  Pan  1 22  22  requires  the  certification  to  be  signed  as  f  oliovirs 

(A)  For  a  corporation:  by  a  responsible  corporate  official  For  pur- 
poses of  this  section,  a  responsible  corporate  official  means  |i)  a 
presiderH.  secretary,  treesurer,  or  vice-president  of  the  corporation 
in  charge  of  a  principal  business  function,  or  any  other  person  who 
performs  similar  policyor  decision-making  functions  for  the  corpora- 
tion, or  (II)  the  manager  of  one  or  mere  menufaetw  it>g,  production,  or 
operatir>g  facilities  employing  more  than  250  parsons  or  having 
gross  annual  sales  or  expendrturea  aacaadinf  $25,000,000  fin 
second-quarter  1980  dollars),  if  authority  to  sign  documents  has 
been  assigned  or  delegated  to  the  manager  in  accordance  with 
corporate  procedures 

Mote:  EPA  does  not  require  specific  aisigwmems  or  delegetion  of 
authority  U  responsible  corporata  offievrs  identified  m 
§122  22|aKl1^^he  Agency  will  praauma  that  these  responsible 
corporate  off  ico^ave  the  requisite  authority  to  sign  permit  applica- 
tions unless  the  coloration  has  notified  the  director  to  the  contrary. 
Corporate  procedures  governing  authority  to  sign  permit  applica- 
tions may  provide  for  assignment  or  delegation  to  applicable  corpo- 
rate position  under  f  122.22(aM1X'i)  rather  than  to  specific 
individuals 

(B)  For  a  partnarsfiip  or  sole  proprietorship  by  a  general  partner  or 
the  propnetor,  respectively;  or 

(C)  For  a  municipality.  State.  Federaf.  or  other  pubhc  agerKy.  by 
either  a  principal  executive  officer  or  ranking  atacted  official  For 
purposes  of  this  section,  a  principal  nmeutintm  oMicar  of  a  Federal 
Agertcy  includes  (i)  the  chief  eaactitiva  ofliear  of  the  Agency,  or  (u)  a 
aenior  executive  officer  having  reaponatbillty  for  tf>e  overall  opera- 
tions of  a  principal  geographic  unit  of  iha  Agency  (e.g..  Regional 
Administrators  of  EPA).  Applications  for  Group  M  ttormwater  dis- 
chargers may  tw  signed  by  a  duly  authoriaad  caprasafuativa  (as 
doenod  in  40  CFR  122.22(b))  of  the  individaala  Wantified  abova 
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COOES  FOR  TREATMENT  UNITS 


PHYSICAL  TREATMENT  PR OCESSES 


1— A AmfTHKiia  Stnpo'ng 

1-B Di»tv»H 

1-C Di«tom»c«oui  Earth  FiUn 

1-D Distitiatioo 

1— E Ei«ctr(xlnlv«« 

1  — F Evaooration 

1— G Flocculation 

'  -H Flotation 

1—1 Foam  Fractionation 

1— J Freeztng 

1— K Ga»— Phase  Separation 

1— L. Grinding  (ComminutonI 


1— M G^it  Removal 

1— N Microstraining 

1-0 Mixing 

1— P Moving  Bed  Fiiterj 

1— Q MuiTimeOia  Filtration 

1— Ft Rapid  Sand  Filtration 

1— S Reverse  Osmosis  IHyperfiltrttion) 

1— T Screening 

1— U Sedimentation  (Settltng) 

1— V S'ovv  Sand  Filtration 

1— W Solvent  Extraction 

1— X Sorption 


2-A Cart>on  Adsorotion 

2-B Cr>emical  OxKMtion 

2— C ChemK»l  Precipitation 

2-D Coagulation 

2— E Dechlorination 

2— F Disinfection  IChlorinel 


CHEMICAL  TREATMENT  PROCESSES 


2"G       Disinfection  lOionei 

2-H Disinfection  lOtherl 

2—1 Electrochemical  Treatment 

2— J Ion  Exchange 

2— < Neutraiiiation 

2— L Reduction 


BIOLOGICAL  TREA-^VENT  PROCESSES 


3— A Activated  Sludge 

3— B Aerated  Lagoons 

3— C Anaerobic  Treatment 

3—0 Nitrification— Denitrification 


3— E Pre-Aeration 

3-F       Soray  I mgation/Land  Application 

3-  G       Stabilization  Ponds 

3— H Trickling  F  titration 


OTHER  PROCESSES 


4-A 
4-B. 


.Discharge  to  Surface  Water 
.Ocean  Discharge  Through  Outfall 


Reuse/Recvcle  of  Treated  Effluent 
Underground  Injection 


5— A Aerobic  Digestion 

5— B Anaerobic  Digestion 

5— C Belt  Filtration 

5— D Centrifugation 

5— E Chemical  Conditioning 

5-F Chlorine  Treatment 

5— G Composting 

5-H Drying  Beds 

5—1 Eiutriation 

5— J Flotation  Thickening 

5— K Freezing 

5 — L Gravity  Thickening 


SLUDGE  TREATMENT  AND  DISPOSAL  PROCESSES 


^ 


5-M Heat  Drying 

5-N Heat  Treatment 

5—0       Incineration 

&— P       Land  Application 

&-Q       Landfill 

5— R Pressure  Filtration 

5— S Pyrotysis 

5— T Sludge  Lagoons 

5-U       Vacuum  Filtration 

5-v       Vibration 

5-W Wet  Oxidation 


JMI 


TABLE  2C-1 
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TESTING  REQUIREMENTS  FOR  ORGANIC  TOXIC  POLLUTANTS  INDUSTRY  CATEGORV 


INDUSTRY  CATtGORY 


Volwile 


GC/MS  FRACTION' 


Acid 


Base 'Neutral 


Pesticide 


Adhesives  and  sealants      X 

Aiuminurn  forming X 

A.^!o  and  other  laundnes X 

Banery  rnanutacrunng X 

Coat   mmng  )( 

Coil  coat  ng  X 

Copper  forming X 

Electric  and  eiect'onic  cornpounds , X 

Electroplating .     x 

Explosives  fTianu*dCTu'  nq  _ 

Foundr  es  ^ X 

Gum  and  wood  chemicals  X 

Inorganic  chemicals  manufacturing X 

Iron  and  steel  manutactur-ng X 

Leather  tanning  and  finishing X 

Mechanical  products  manufacturing X 

Nonferrous  meta^  manufacturing X 

Ore  mining,  X 

Organic  cherrrcais  ma'^^iaciyring X 

Paint  and    nk  fo'muar  on         X 

Pesticides  X 

Petroleum  refining X 

Pharmaceutical  preparations     X 

Piiotogiaphic  equipment  and  suppi  es       X 

Paste  and  synthet  c  mate'  a's  manufacturing X 

Past  c  processing  X 

Porcelain  enameing       X 

Printing  and  pub'isning ^ 

Pulp  and  paoerboard  miiij X 

Rubber  processing X 

Soap  and  detergent  manufacturing X 

Steam  electric  power  pants      X 

Textile  mills  X 

Timber  products  processing      X 


X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 

X 
X 

X 
X 
X 


X 
X 


'See  note  at  conclusion  of  40  CFP  Part  1  22   Appendix  D  '1  9831  for  explanation  of  effect  of  suspensions  or  test,ng  requirements  for  primary 

industry  categories 

The  pollutants  m  each  fraction  are  nstec  ■"  item  V— C 
X  =  Testing  required 
—  =  Testing  not  required 
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TOXIC  POLLUTANTS  AND  HAZARDOUS  SUBSTANCES  REQUIRED  TO 
BE  IDENTIFIED  BY  APPLICANTS  IF  EXPECTED  TO  BE  PRESENT 


TOXIC  POLLUTANT 

Asbestos 

HAZARDOUS  SUBSTANCES 

Acefdldehyde 

Allyl  atcohot 

Aiiyl  chlofide 

Amyi  acetate 

Aniline 

Ben/onttrile 

Ben/yl  chloride 

Butyl  acetate 

Butyld#Ttir>e 

Captan 

C^fbdiy' 

Caftxjturan 

Ca(tx>n  dtsuH.de 

C^iiofpyritos 

Cou/naphos 

Crestil 

C  f  c)  t  an  d  t  de*i  V  de 

Cvc<ot>exane 

2.4  O    (2,4  O'Chioropbeoonydceftc  acid) 

Oid/toon 

D'camba 

Dichlobenil 

Oictiiooe 

2.2  0»C*^IOf(H>'optOn.c  acid 


HAZARoous  Substances 


D'C^'O'vos 
D'ethy'  amine 
Dimethyl  am^^e 
Dini'Ot)*-'n/>>ne 
D'Qua* 

D'Sultotdn 

D'Ufon 

Ep»c^ilO'nhydrin 

Ethion 

Ethylene  d-afnine 

Ethylene  d»bromtde 

F  ormaldehyd* 

F  urf  ural 

Guthion 

1  so(>f  eoe 

tsopropdnolamine 

KeiTha.>e 

Kfpone 

MaJdfh-on 

MercaprtxiiTi^Thu' 

MethoKychiQf 

Merhy!  ^nerf:ap^;^^ 

Methyl  merhacf yifite 

Mpfhy'  parath.on 

Mevtnphos 

Mexacart>d'e 

Mono'thyi  (jm.ne 

Monomethyi  ftrn.n'- 


HAZARDOUS  SUBSTANCES 

Ndied 

Napthentc  acid 
Nitroto'ueoe 
Parathion 
Phenoisu'fonate 
Phosgene 
Propargite 
Propylene  oxide 
Pyrethrms 
Qu'noline 
Resorcmoi 
Srf'OnTiurn 
Strychnine 
Styrene 

2.4,5T    (2,4,5  T-'chiorophPnoxyacPt'C  dCtd) 
TDE     (Tetrachlorodiphenyi  ethane) 
2,4,5-TP    [2(2.4. 6  Tochiorophenoxy) 
propanoic  acd 

Trichlorofon 

Triothaoolanriine 

Triethylafnir>e 

Trmnethyiamme 

U^aniuni 

Vanad»urn 

Vinyl  acetate 

Xytenoi 

Z'''COniurT>  I 


JMI 
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HAZARDOUS  SUBSTANCES 


1  Acetaldehyde 

2  Acetic  actd 

3  Acetic  anhydr-de 

4  Acetone  cyanohydrm 

5  Acetyl  b'omide 

6.  Acetyl  chloride  .:  •    v 

7   Acrolein 
8.  Acrylonitriie 

9  Adipic  acid 

10  Aidnn 

1 1  Ailyi  alcohol 

12  Aliyl  chiofide 

13  Aluminum  su'tate 

14  Ammonia 

15.  Ammonium  acetate 

16  Ammonium  benioate 

17  Ammonium  bicarbonate 
18.  Ammonium  bichromate 
19   Ammonium  b-fluoride 

20,  Ammonium  bisulfite 

21,  Ammonium  cartiamate 
22   Ammonium  carbonate 
23-  AmrTx>nium  chlor.de 
24   Ammonium  chromate 

25,  Ammonium  citrate 

26,  Ammonium  f!uorotx)raie 

27  Ammonium  fluonde 

28  Ammonium  hydromde 

29  Ammonium  oxalate 

30,  Ammonium  silicofiuoride 

31  Ammonium  sulfamate 

32  Ammonium  suitide 

33,  Ammonium  sulfite 

34.  Ammonium  tartrate 

35,  Ammonium  thiocyanate 

36.  Ammonium  thiosutfate 

37  Amy  I  acetate 

38  Aniline 

39.  Antimony  pentachloride 

40.  Antimony  potassium  larT'ate 

41.  Antimony  tnbromide 

42.  Antimony  trichloride 

43.  Antimony  trifluonde 

44  Antirrvony  trioxide 

45  Arjenic  disulfide 

46  Arsenic  pentoxde 
47.  Arienic  trichloride 
48   Arsenic  inoxide 

49.  Arsenic  trisulf.cte 

50.  Barium  cyanide 

51  Benzene 

52  Benzoic  acid 

53  Benzonitrile 

54  Benzoyl  chloride 

55.  Benzyl  chloride 

56.  Beryllium  chloride 

57.  Beryllium  fluoride 

58  Beryllium  nitrate 

59  Butylacetate 

60  n-6utylphthalate 

61  Butytamirte 

62  Butyric  scid 

63,  Cadmium  acetate 

64,  Cadmium  bromide 

65,  Cadmium  chloride 

66,  Calcium  arsenate 

67,  Calcium  arsenite 

68,  Caicium  carbide 

69,  Ca'cium  chrorr.ate 


70  Calcium  cyanide 

71  Calcium  dodecy't>en2er>esu'tonaTe 

72  Calcium  hypochic  IP 

73  Captan 

74  Carbaryl 

75  CartKjfu'an 

76  Cartx)n  diiui'  de 

77  Carbon  tetract'O'ide 

78  Chioidane 

79  Chlorine 

80  Chiorotienzene 

81  Chloroform 

82  Chioropyifos 

83  Chiorosui'on.cat.d 

84  Chrom.c  acetate 

85  Chromic  acid 

86  Chromic  softate 

87  ChrorTK)us  chloride 

88  Cobaltous  bromide 

89  Cobaltous  formate 
90,  Cobaltous  su'famate 
91    Coumaphos 

92,  Cresol 

93  Crotonaldehyde 

94  Cupric  acetate 

95,  Cupric  acetosrser^re 

96  Cupnc  chloride 

97  Cupric  nitrate 

98  Cuprc  oxalate 

99  Cupnc  sulfate 

100  Cupnc  sulfate  ammon.aieo 

101  Cupric  tartrate 

102  Cyanogen  chipride 

103  Cyciohexane 

104  2.4-D  acid  (2  4-DichioropherK)»yacetic 
acidl 

105.  2.4-D  esters  (2,4  Dichiorooher\oxvacetic 
acid  estersi 

106  DDT 

107  Diazinon 

108  Dicamba 

109  Dichioben.i 
1  10    Dichlone 

111  Dichiorotjenzene 

112  Dichloropropane 

113  Dichloropropene 

114  Dichioropropene-dichiopro'ooane  m.x 
115,  2,2-DichiO'op'op.onic  scid 

1  16    Dichlorvos 
117    Dieldnn 
1 18,  Diethyiamine 
1  19,  Dimethylamme 
120,  Qinitrobenzene 
121    Dinrtrophenol 

122.  Dinttrotoluene 

123.  Dic»u«t 

124.  Disuifoton 
1  25.  Diuron 

126  DodecyibenzesuHonic  acid 

127  Endosuitan 

128  Endnn 

129.  Epichiprohydnn 

130.  Ethion 

131.  Ethylbenzene 

132.  Ethyienediamine 

1 33.  Ethyier>e  dibromide 

134  Ethylene  dichionoe 

135  Ethylene  diamirwtetracer.c  ac'd 
(EDTA) 


136 

Feri-ic  ammonium  citrate 

137 

Ferric  amfTKKiium  oxalate 

138 

Feme  chiorKle 

139 

Ferric  fluoride 

140 

Ferric  n.trate 

141 

Ferric  sulfate 

142 

Ferrous  amrrvonium  su'fdte 

143 

Ferrous  Chloride 

144 

Ferrous  sulfate 

146 

Forn'%»idehyde 

146 

Formic  acid 

147 

Fumaricacid 

148 

Furfural 

149 

Guthion 

150 

Meptachior 

151 

Hexachlorocyclopentadiene 

152 

Hydrochior.c  »Cid 

153 

Hvd.-ofiuoric  acid 

154 

Hydrogen  cvan.de 

155 

Hydrogen  suif'te 

156 

Isoprene 

157 

Isopropanoiam  ne 

dodecy 'benzenesu  formate 

158 

Keiihane 

159 

Kepone 

160 

Lead  acetate 

161 

Lead  arsertate 

162 

Lead  chionde 

163 

Lead  fiuoborate 

164 

Lead  fiounte 

165 

Lead  iodide 

166 

Lead  nitrate 

167 

Lead  tiearate 

168 

Lead  sulfate 

169 

Lead  su'fide 

170 

Lead  thiocyanate 

i71 

Lindane 

172 

L'thiom  chrorriat* 

173 

Malethion 

174. 

Maieic  acid 

175 

Maieic  anhydride 

176. 

Mercaptodimethur 

177 

Mercuric  cyan.cJe 

178 

Mercuric  nitrate 

179 

Mercuric  sulfate 

180 

Mercuric  thiocyanate 

181 

Mercurous  nitrate 

182 

Methoxychlor 

183 

Methyl  mercaptan 

184 

Methyl  methacryiate 

185 

Methyl  parathion 

186 

Mevmphos 

187 

Mexacarbate 

188 

Monoet  h  y  tarn .  r>e 

189 

MonorT>ethy  lamine 

190 

Naled 

191 

Napthalene 

192 

Mspthenic  ac.d 

193 

Nickel  amnrx>nium  sulfate 

194 

Nickel  chloride 

196 

Nickel  hydroxide 

196 

Nickel  nitrate 

197 

Nickel  sulfate 

198 

N.tric  acid 

199 

Nitrobenzene 

200 

Nitrogen  diox.de 

201 

Nifrophenoi 

202 

Nitrotoluer^ 

203,  Paraformaldehyde 
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HAZARDOUS  SUBSTANCES  (contmatdi 


204  Parathion 

205.  P»ntachlorop*ienoi 

206.  Pheftol 
207   Phosgene 

208.  Phosphof  ic  acid 

209.  Phosphorus 

210.  Phosphorus  oxychlo.-Kie 

211.  Phosphorus  pentasuincM 

212.  Phosphorus  trichloride 

213.  Polychlonnawd  biphenyls  (PCBI 

214  Potassium  arseriata 

215  Potassium  arsenna 
216.  Potassium  bichromate 
217   Potassium  chrofnate 

218.  Potassium  cyanide 

219.  Potassium  hydroxide 

220.  Potassium  permanganate 
221    Propargite 

222.  Proptonic  acid 

223   Propionic  anhydricje 

224.  Propylene  omde 

225.  Pyrethnns 

226.  Quir>oline 

227.  Resorcinol 

228.  Selenium  oxide 

229.  S'lver  nitrate 

230.  Sodium  i 
231    Sodium  arsenate 

232.  Sodium  arsemte 

233.  Sodium  bichromate 

234.  Sodium  bifiuonoe 

235.  Sodium  bisulfite 

236.  Sodiurn  chromate 

237.  Sod'um  cvanH:Je 


238.  Sodium  dodecvlbenjene^uifonate 

239.  Sodium  fluoride 

240.  Sodium  hydrosul'ide 
241    Sodium  hydroxide 

242.  Sodium  hypochlorite 

243.  Sodium  methylate 

244.  Sodium  nitrite 

245.  Sodum  phosphate  (dibasic) 

246.  Sodium  phosphate  (tribasic) 
247  Sodium  nlenite 

248-  Strontiutr  chromate 

249.  Strychnine 

250.  Styreoe 

251.  SuKurictcid 

252.  Sulfur  monochioride 

253  2.4,5-T  aeid  (2,4.5 
Tnchlorophtnoxyacetic  acid) 

254  2,45-T  anines  (2.4,5-T(ichlorophenoxy 
acetic  acid  atnmes) 

-  255.  2.4,5-T  asters  (2.4,5  Tncniorophenoxy 
acetic  acid  otters) 

256.  2,4,5-T  salts  (2,4,5-Tnch;orophenoxy 
acetic  acid  salts) 

257.  2,4,5-TPacid  (2,4.5  T-ichlorophenoxv 
propanoic  acid) 

258.  2,4.5TPacid  esters  (2  4,6 
Trichloroph«noxy  propanoic  8Cid  esterj) 

259.  TDE  (Tetrachiorodiphenyi  ethane) 

260.  Tetraethyl  lead 

261.  Tetraethyl  pvophosphate 

262.  Thallium  sulfate 
263  Toluene 

264,  Toxaphene 
266   Tric*^lorofon 


266.  Trichioroethylene 

267  Trichloropher>oi 

268  TriethanoJamine 
dodecy  I  ben  zenesu  i  f  ona  te 

269  Triethylamine 
270.  Tnmethylamine 

271  Uranyl  acetate 

272  Uranyl  nitrate 

273.  Vanadium  pentoxide 

274.  Vanadyl  sulfate 
275   Vinyl  acetate 

276,  Vinytidene  chloride 

277  Xylene 

278  Xylenol 


279 

Zinc  acetate 

280 

Zinc  ammonium  chloride 

281 

Zinc  borate 

282 

Zinc  bromide 

283 

Zinc  csrbonatt 

284 

Zinc  chloride 

285 

Zinc  cyanide 

286 

Zinc  fluoride 

287 

Zinc  fornnate 

288 

Zinc  hydrosulfonata 

289. 

Zinc  nitrate 

290 

Zinc  phenolsultonate 

291 

Zinc  phosphide 

292 

Zinc  silicofluoride 

293 

Zinc  sulfate 

294 

Zirconium  nitrate 

296 

Zirconium  potassium  flourMa 

296 

Zirconium  sulfate 

29/. 

Zirconium  tetrachlorkl* 

TABLE  2C-4  f continued) 
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LINE  DRAWING 


'■\ 


BLUE  RIVER 

.000  GPO 


RAW 
MATERIALS 


10,000  GPO 


SOLID  WASTE 


1  4S.0O0  GPO  i 


MUNICIPAL 
WATER  SUPPLY 


FIBER 
PREPARATION 


4.000  GPD 


■I    1! 


15.000 
GPO 


40,000  GPD 


GRIT 
SEPARATOR 


STORM  WATER 


36.000  GPO 


MAX;  20,000  GPD 


>  !  I 

;  I.  : 


46,000  GPO 


DYEING 


20,000 
GPO 


il 


000  GPO 


WASHING 


40,000  GPD 


NEUTRAL- 
IZATION 
TANK 


LOSS 
6.000  GPD 


10.000 
GPO 


BLUE  RrVER 


10.000  GPO 
COOUNG  WATER 


0RYIN6 


10,000  GPO 


40.000  GPO 


WASTE 

TREATMENT 

PLANT  4»2 


34.000  GPD 


WASTE 

TREATMENT 
PLANT   «  1 


I        '\ 


OUTFALL  002 
50,000  GPD 


»    70,000  GPD  ♦  STORMWATER 


OUTFAaOOl 


'     .rt 


i! 


SCMEMATtCOf  WATIO  »lO»» 
mCMm  WILLS.  tMC 
CITV    COUNTV   STATt 


TO  ATMOSPHERE 
"    8,000  GPO 


TO  PRODUCT 
6.000  GPO 


i\         \ 


FIGURE  2C-I 
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EPA  I.O.  NUMBER^topy  from  Item  I  of  Form  U 


Please  print  or  type  in  the  unstuded  areas  only 


FORM 

2C 

NPoes 


oEFW 


U  S.  ENVIRONMENTAL  PROTECTIO^ 


AGENC V 


APPLICATION  FOR  PERMIT  TO  DISCHARGE  WASTEWATER 

EXISTING  MANUFACTURING,  COMMERCIAL.  MINING  AND  SILVICULTURAL  OPERATIONS 

Consolidated  Permits  Program 


I.  OUTFALL  LOCATION 


For  each  outfall,  list  the  latitude  and  longitude  of  its  location  to  the  nearsst  1  5  seconds  and  the  name  of  the  receiving  water 


*    60T»^Ai-L 

NUMBER 


('•"f 


8     LATITUDE 


C     LONGITUDE 


O     RECEIVING   WATER   /nomf/ 


II.  FLOWS.  SOURCeS  OF  POLLUTION.  AND  TREATMENT  TECHNOLOGIES  ^^^^J^WWMW^B^M^^^^^^^^^^^^^^^^^^M 

A.  Attach  a  lina  drawnng  ihowing  the  wMar  ftoni  tlKough  the  facility.  Indicate  wurces  of  intake  mater,  oparationi  contributing  wattawater  to  the  effluent, 
and  treatment  unitt  labalad  to  cofrnpond  to  the  more  detailed  descriptions  in  Item  B.  Conctruct  a  »Mter  balance  on  the  Una  drawing  by  ihowing  average 
fUton  batiwaan  intakes,  operations,  treatment  oniti,  arKl  ouriaHe.  If  •  iMater  balance  cannot  be  datermtnad  h.g.,  for  carttin  miniftfftctivitiM).  provide  t 
pictorial  description  o4  the  nature  and  amount  of  any  sources  of  nwater  and  any  collection  or  trsatn'>ent  inaniiiini 


8.  For  each  outfall,  provide  a  description  of;  (1)  Alt  operations  contributing  mastewaler  to  the  effluerw,  indudino  process  wastewater,  sanitary  ma(te««8««r, 
coolirtg  water,  and  storm  mater  runoff;  (2)  The  average  ftow  contributed  by  each  operation,  and  (3)  The  treatmant  reeeivad  by  tfie  wastewater.  Continue 
on  additiortal  sheets  if  necessary. 


1.  OUT 
rALLNG 

(lut) 


I.  OrCRATIONISI  CONTRIBUTING  FLOW 


a.  OPCRATIOM  Hull 


AVERAGE   FLOW 

^include  unttsr 


1-  TREATMENT 


a.   DESCRIPTION 


y-Lt,. 


tST  cooes  FRo^ 

ABLE  2C-I 





OFrtCIAI.  use  ONLY  (tffliuHl  gukUUnet  nily-eaUtoriti) 


fM  fmm  3S10-2C  (lUv.  4-«4) 
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CONTINUED  FROM  THE  FRONT 


C.  Except  for  stornn  runoff,  leaki,  or  spills,  ara  any  of  tfta  dischargaa  daacribad  in  Itams  ll-A  or  B  intarmittant  or  maonal7 
I    I  v«»  (eompUt*  tht  foUowing  ta'^)  □mo  (to  to  •tcHon  III) 


1.  OUTFALL 
NUMBER 

flisrj 


2.  OPERATION/i; 
CONTRIBUTING  FLOW 

(hill 


3.  FREQUENCY 


■     DAYS 
pen  WEEK 

Itpecify 

average  1 


b    MOMTMS 

rmm year 

($p*rily 
av*ra$es 


4.  FLOW 


FLOW   RATI 

(in  mgd} 


AVBIiAOK  DAIV.V 


b.  TOTAL  VOLUME 

<»p*ctfy  with  uiitti 


h.OM«    TB«M       &.    MAHIMUH 


C   DUI»- 
ATION 


III    PRODUCTION 


A    Does  an  et<iuent  gudeime  limitation  promulgated  by  EPA  under  Section  304  of  tne  Clean  Mater  Act  apply  to  your  facility? 

YES  I conipU'ie  I it'm  III  B^  ["'  no  Uo  (o  Sei  nan  IV i 


B   Are  the  limitations  .n  the  applicable  eftiuent  guideline  expressec)  in  termi  o<  production  ior  othtr  m»atun  of  oparattonlt 
[^VES  fconxplete  Item  111  Ci  [_I'^*^  '8^^  ^^  Section  l\  i 


C    H  you  answered    yes    to  Item  III- B  list  the  quantity  which  represents  an  aclual  measurement  of  your  level  of  production,  expressed  m  the  terms  and  units 
used  in  the  applicable  effluent  guideline  and  indicate  the  affected  outfalls 


1  AVERAGE  DAILY  PROOUCTtOW 


»l>OOUCT,    I 

(ipecify) 


I     AFFKCTCO 

OUTFALU 

flUI  outfaii  mmmbrt) 


IV    IMPROVEMENTS^ 


A,  Are  you  now  required  by  any  Federal,  State  or  local  authority  to  meet  any  implementation  schedule  for  the  construction,  upgrading  or  operation  of  waste- 
water treatment  equipment  or  practices  or  any  other  environmental  programs  which  rriay  affect  the  discharges  described  in  this  application'  This  includes, 
but  IS  not  limited  to,  permit  conditions,  admimstratiye  or  enforcement  orders,  enforcement  compliance  schedule  letters,  stipulations,  court  orders,  arxJ  gram 
or  loan  conditions  Cvis  Icompiete  the  foUowmg  lat>lei  G'*o  "°  '°  """  '^  *> 


I     IDENTIFICATION  OF  CONDITION. 
AeRCEMENT.  ETC. 


I.  AFFCCTEO  OUTFALL* 


U  souaca  o^  oi« 


t     BRIEF  DEaCRIFTION  OF  PROJECT 


4    FINAL  CO)> 
FLIANcf  CXt 


imfeB 


jacTro 


8    OPTIONAL    You  may  attach  additional  sheets  describing  any  additional  water  pollution  control  programs  (or  other  emfironmental  pro/tea  mitticti  may  affect 
your  dischergeil  you  r>ow  have  underway  or  which  you  plan    Indicate  whetl>«r  each  program  is  now  underway  or  planned.  arxJ  irtdicatc  yoor  actual  or 


planned  schedules  for  construction 


IF  DESCRIFTION  OF  ADDITIONAL  CONTROL  FROCRAM*  It  ATT  ACHED 


EPA  Form  M10-2C  cn«v-  4-«4) 


PACE  Z  OF  4 


CONTlNUe  ON  PAGE  3 
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COWT1NUCD  rnoM  PAoea 


V.  INI  AKE  AND  iFFLUENT  CHARACTERISTICS 


A.  B,  &  C:      Sm  instructions  bater*  prooMding  -  ComplM*  on*  t«t  of  tsblss  for  Mcti  outfall  -  Annotat*  th*  outfall  mimbar  in  tha 
NOTE :   Tablas  V-A.  V-B,  and  V-C  ars  indudad  on  wparata  ihaats  numbtfad  V-1  through  V-S. 


ipaca  providad. 


0.  Usa  tha  waoa  balow  to  list  any  of  tha  pollutants  listad  in  Tabia  3c-3  of  tha  instructions,  tMhich  you  krtow  or  hava  raason  to  baliava  is  dischargad  or  may  ba 
oischargad  from  any  outfall.  For  avary  pollutant  you  list,  briafly  deacriba  tha  raasons  you  baliava  it  to  ba  prasant  and  raport  any  analytical  data  in  your 


1     POCUUT ANT 


Z     SOURCE 


1      POLLUTANT 


1     SOURCE 


VI.  POTENTIAL  DISCHARGES  NOT  COVERED  BY  ANALYSIS 


la  any  pollutant  listad  in  Itam  V-C  a  aubatanc*  or  a  coiTiponant  of  a  aubatanca  which  you  currantly  uaa  or  manufactura  as  an  intarmadiata  or  final  product  or 
byproduct? 


EPA  Fofin  3S10-2C  (Rav.  4-84) 
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CONTINUE  ON  REVERSE 
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CONTINUED  FROM  THC  FRONT 


VM.    BIOLOGICAL  TOXICITY  TESTING  DATA 


Do  you  hav*  any  knovvledge  or  rMoon  to  beliavc  that  any  biological  tatt  lor  acute  or  chronic  toxicity  hai  baan  made  on  any  of  your  dii 
receiving  wiatar  in  relation  to  your  discharge  within  the  lait  3  years? 


[^VES  tidenlify   the  ln>  In  i  and  dt-ncrihe  thmtr  purpotvi  b*irym) 


C  NO  (to  to  Sfcfton  Vim 


^ 


^111  CONTRACT  ANALYSIS  INFORMATION^ 


Were  any  of  the  anaiysej  reported  in  Item  V  perfornrtad  by  a  contract  laboratory  or  coneulting  firm? 

r"]  Yts  (iat  the  name.  addrrM*,  and  teiephont  number  of,  mnd  poitutantt 
anoiyzed  b>,  each  guch  lobomlory  or  firm  beloiui 


"no  ISO  to  Srclion  IX) 


A     NAME 


m.  AODRCSS 


e   TELEFWawe 1  D   FOLLUTAMri  AriALVScD 

'area  code  A  no  ) (lutl 


IX. CERTIFICATION^ 


lc»rtifyunderp»nBHroftm»fthMtN*<k>eum»nland»Man»chm»M*¥Mnpr*par»dund»rmydiir0cti<mor*uf>*r^ 

»stur0tftMqumlHm/purtonn»lpnpmilYga^ttr»nd»vaiuata  th»  mtormalton  *ubmitt»d.  Bm—donmy  mquiiyotthmpmson  trpmton*  who  tnunagttfmtytttfmor 
thoMptrtonadk»etlfntfion$M»hrguth»rkHithmmlon>mion.amMon»mnotttbmina^i*.  tothtbttotmyknowtmiguandlttlitil.  Vu*.  tctmrnm.  •ndcon^fim*. 
I  »m  »w»r»  thai  than  ar*  aignHkvn  panmiti—  for  submitting  fmltm  intormMion.  including  tfm  potsAtlity  of  fino  and  impritonmant  for  kneming  vktlationa. 


A    NAMC  A  OFFICIAI.  TITLE  (type  or  print) 


a    PHONI  NO    lorea  codt  A  ito.j 


C    SIGNATURK 


D     DATE  StCNCO 


EPA  Form  S610-2C  (fWw.  4-«4t 


PAGE  4  OF  4 


PLEASE  PRINT  OR  TYPE  IN  THE  UNSHADED  AREAS  ONLY.  You  may  report  jome  or  ill  of 
this  information  on  separate  sheets  (ut»  the  stme  formati  iruiead  of  completing  these  pages 
SEE  INSTRUCTIONS.  ^^' 


IPA  l.o.  NUMBER  (cop-y  from  Item  I  of  Form  1 


V.  INTAKE  AND  EFFLUENT  CHARACTERISTICS  konttnued  from  page  3  of  Form  2C) 


PART  A  ■  You  must  provide  the  results  of  at  least  one  analysis  for  every  pollutant  in  this  table.   Complete  one  table  for  each  outfall.  See  instructions  for  additional  details. 

Z.  EFFLUENT  T  i    iikiitg 

■  b.  MAXIMUM  30  PAY  VALUE 


1.  POLLUTANT 


a    Biochemical 
Oxygen  0«merxj 
IBOD> 


b   Chemical 
Oxygan  D«man<j 
(CODi 


c.  Total  Oroanic 
Carbon  HOC) 


tl    Total  Suapandad 
SolKit  {TSSt 


a.  MAXIMUM  DAIUV  VALUE 


CO..C»NT..T.9~ 


a.  Ammonia  {at  St 


8.  Tamp*ratu  ra 
{winter  t 


h.  TafTtpafatura 
{tummtr) 


(it    MAft« 


MINIMUM 


MAXIMUM 


fi/  avaaabU) 


l<l 

CONCENTRATION 


(l)    MASS 


c.LdNfi  TERM 


^^yTOSEKT'^^ 


(0 

CONCKNTWATION 


it)    MACl 


d     NO     OF 
ANALYSES 


3      UNITS 

(tpecify  if  blanki 


MINIMUM 


MAXIMUM 


PART  B  -     M*rfc "  X"  in  column  2-a  for  Mch  pollutant  you  kno*v  or  hav« 


a   CONCEN- 
TRATION 


«    INTAKE  foptianali 


a    LONG  TERM 
AwERACWt    VAt.Mr 


(i| 

CONCENTWATIO^ 


b,  NO   or 

ANALYSES 


which  i« 


UmiiZi^^Zr^iZr'lX^m^^  l^n'S^^u'^l'T  "  '''^'-  ""*  "''"  'H^""  '"  '-  •^^'  PO"'ut.n,  you  b.l.,v.  to  b.  .b-nt  H  you  m-rk  column  2.  for  any  polluum 

column  2..  y«unW.J3S2^it^S^d^^ 

■  youmu»ipfovio»qu«ntit«iy«<lwofnwp>wwtwn  of  th«r  protonc*  in  your  diacharga.  ComplM*  on«  tabia  for  aach  outfall  Sa«  tha  .nwructioni  for  a(M.tior>al  datailt  aruf  raquirimems. 


1.  POLLUT- 
ANT AND 
CAS  NO. 

(if  au^iiabie) 


a.  Bromida 
(24959-67  9) 


b   Chlorina, 
Total  Ratidual 


c.  Color 


d.  Facal 
Coliform 


a.  Fluorida 
(1696  4-48^1 


♦.  Nltr»t»- 
Nltrlte  (<u  N) 


2.  MARK    X 


b.  .. 

.IE  VKI 

*■• 
ftSNT 


a.  MAXIMUM  DAIUV  VAl.UK 


CONCCNTItATlON 


(f)    MA*« 


3.  EFFLUENT 


^•"■"'■?tfS^8f?/^^'-"' 


C  owe  g  NTH ATION 


EPA  Form  3610-2C  |R«v.  4-841 


'iL 


(l)    MAt* 


c.L6Nd  TJtAM 


TT 

CONC  t  NTKATION 


'^/'jiamr  ^'''-^' 


|>|    XA.. 


PAGE  V-l 


n  NO     OF 

ANAL 

VSES 


4    UNITS 


•    CONCEN 
TRATION 


b  MASS 


5    INTAKE   (optional/ 
a    L6N1S  TEOM 


AVERAGE   VALUE 


CONC«NTAATION 


tx  NO.  OF 

ANAL 

VSES 


/ 


CO 


•»3 
9 

a. 
n 


90 


< 

50 

2 
o 


ft! 

c 
n 

Q. 

>; 

re 
•u 

TO 

3 
a- 

TO 

•-1 


?0 

c_ 
n" 

09 

B 

3 

a. 

50 

TO 
00 

c_ 
E" 


|TEM  V  B  CONTINUED  FROM  FRONT 

I.  POLLUT- 
ANT AND 
CAS  NO 

lif  mxiUablei 

2     MARK    'X 

3.  EFFLUENT 

4.   UNITS 

9-  INTAKE  /optional 

1 

•    ••-     to  mm.- 

LIBVCC   LOVED 

^►■■-            *■- 
•■NT         tCNT 

r  MAXIMUM   DAILY  VALUE 

b.  MAXIMUM  ) 

IS&7  ^*'-"' 

'=-^°^'^"^,f/'a?aA.Uf^*^"^ 

d     NO    OF 
A  M  A  L  • 
YSES 

•    CONCIN- 
TRATION 

b.  MASS 

*^ESpA'thV>{'Ac 

b    NO    OF 
AN  AL- 
VSES 

CONCB^JTItATiO*. 

ll)     MA>t 

(') 

CONCCNTR  ATtOM 

(tl    MAtt 

CONC  BNTHATION 

(j)     M*t« 

CONC  K  NT*  ATION    1                  '*'     **»»• 

f.  Nttroo»n, 
Tot»i  Organic 

fmN) 



. 

K  OH  and 

1,  Phoiphorui 

(m  Pi,  Totil 
(•7735.14-0 

1 

I 

1 , ^ 

j 
1 

K  R»d(0»ct»vrtv 

1                                      !                                     

}                                      1 

♦                                                 ■      ■      t 

(1)  Alph«. 
Tet*l 

1                      i 

f2)  B«ta. 
Total 

t                 -        ,1-     < 

• 

, 1 

13)  Radium. 
Total 

. 

■ 

(4)   Radtun^ 

a26.  Total 

H 

! 
1 

k.  Surf  at* 
(14808  79-5, 

1 

' 

kSulfld* 

m.  Surtlta 
(■••  SO31 
(14266  46  3l 

1 

n.  Surfactarm 

1 
1 

! ' 

0.  Aluminum. 

Total 

(743»-90-Si 

1 
1 

1 

1 1 

p.  Barium, 

Total 

(7  44a  393) 

■ 

q.  Boron, 

Total 
(7440-42«l 

Total 
(7440-484) 

1 

i 
1 

i 

k  Iron,  Total 
(743«-8»^6l 

1 

t  Maonaalum. 
Total 
(7439  »8 -4) 

u.  Molybdanum. 
Total 
(7439-98  7) 

1 

Toul 
(7439966) 

•».  Tin.  Total 
(7440-31  51 

■ 

a.  Titanium, 

Total 

(7440-32-6) 
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PACe  V-2 


CONTINUE  ON  PAGE  V  ■  3 


cL 

3 


< 

o_ 

Z 

o 

s 


CO 

Q. 

3 

(S 

Cfl 

O. 

OS 

■< 

en 
•a 

rt 

3 

cr 
n 

"1 

5S 


« 
oe 

CD 

3 

a. 

i 

5' 

3 


EPA  i.D.  NUMBER  (copy  from  Item  I  of  Form  1/  OUTFALk.  NUMBER 


QOWTINOiO  FROM  PAQi  »  QF  FORM  a-C 


PA«T  C  -   M  vo'^'^e  • /""^anf '"tlufnr  and  this  ourf  all  contain*  process  wastewater,  refer  to  Table  2c-2  m  the  instructions  to  determine  which  of  the  GC/MS  fractions  you  must  test  for  Mark  -x 

i*irj'^!l"£'Ji5i^'^L*?fl?."-*J!l.'J  JIPP.'TJS  r"i  '"^L^  •".!'??'  *^ »»'«r>.«t.'«.  cy.n.«J...  an<,  total  phenol.  If  you  are  not  required  to  mark  column  2'a"«co^VrV/^„/rrVro«^^ 


I.  POLLUTANT 
AND  CAS 
NUMBER 

(IfavllatUri 


n  column 
w»stmM»iar  a.jH»lU  «/v<n/,/.,«o,«,«w  rV^/L«c  >  —  1  '  .  ,r„,T' ""r~"~  "'""•••*'■'"""••■"*"">■' P""™'»  "  you  are  not  required  to  mark  column  Z-a  r»com>»ry //>rf«/irr;«  nonproens 
WBSfw,t»r  outfalls.  »ndnonr«<,u,red  GC/MS  fractions),  mark    X    in  wlumn  2-bfor  each  pollutant  you  know  or  have  reason  to  believe  is  present  Mark  -X    in  column  2  c  for  each  polluWWvou 

mn  2D  for  any  pollutant,  you  must  provide  the  results 
'  you  merk  column  2b  for  acrolein,  Bcrylonitrlle  2< 

be  d..charted  Note  thet  there  are  7  pafl*.  to  this  part  pie...  r.v,»«  wch  crefuily.  Complete  on.  table  1,11  7  p.,.*/  for  Mch  outf .M  Sm  matructran.  for  ^Jdifi^al  dJ5.^.  ^nd  ^^J^^ti 
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Federal  Register  /  Vol.  49,  No.  188  /  Wednesday.  September  26,  1984  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

(Dodwt  Na  24251;  Notic*  No.  S4-17) 

implementation  of  SAFER  Propulsion 
S^^rtem  Recommendations 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 


:  This  notice  announces  the 
FAA's  preliminary  intention  to  amend 
the  airworthiness  standards  for 
transport  category  airplanes  by  adding  a 
standard  requiring  fuel  system 
protection  during  post-crash  ground 
fires,  and  by  requiring  design  features 
which  would  assure  shutoff  of  engine 
fuel  when  post-crash  ground  fires  occur. 
This  proposal  is  the  result  of  information 
from  public  hearings  on  aircraft  fire 
safety  and  recommendations  by  the 
Special  Aviation  Fire  and  Explosion 
Reduction  (SAFER)  Advisory 
Conmiittee.  The  objective  6f  this 
rulemaking  activity  is  to  develop 
airworthiness  standards  which  would 
provide  protection  against  fuel  tank 
explosions  following  a  post-crash 
ground  fire  and  which  would  assure 
engine  fuel  supply  shutoff  to  reduce  the 
fire  hazard  from  spitted  fuel.  The 
purpose  of  this  advance  notice  is  to  gain 
pubUc  participation  in  identifying  and 
selecting  a  regulatory  course  of  action 
by  inviting  interested  persons  to  submit 
specific  comments  and  arguments 
regarding  this  proposaL 
DATES:  Comments  must  be  received  on 
or  before  January  25, 1985. 

AOORESS:  Comments  on  this  proposal 
may  t>e  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  24251,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591,  or  delivered  in 
duphcate  to:  Room  916.  800 
Independence  Avenue  SW., 
Washington,  D.C.  Comments  must  be 
marked:  Docket  No.  24251.  Comments 
may  be  inspected  in  Room  916  on 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Regional  Counsel  (ANM-7), 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966.  Seattle. 
Washington  98168.  Comments  in  the 
information  docket  may  be  inspected  in 
the  Office  of  the  Regional  Counsel 


weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Walker.  Policy  and 
Procedures  Branch  (ANM-111). 
Regulations  and  Policy  Office.  Aircraft 
Certification  Division,  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168;  telephone  (206)  431-2116. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  ANPRM  is  being  issued  under  the 
FAA's  policy  for  early  public 
participation  in  rulemaking  proceedings. 
An  ANRPM  is  issued  when  it  is  found 
that  reasonable  outside  inquiry  is 
needed  to  identify  and  select  a  tentative 
or  alternative  course  of  action,  or  where 
it  would  be  helpful  to  invite  public 
participation  in  identifying  and  selecting 
a  course  of  action. 

Interested  persons  are  invited  to 
participate  in  these  preliminary 
rulemaking  procedures  by  submitting 
written  data,  views,  or  arguments. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  comments  in  duplicate  to  the 
Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  further  rulemaking  action. 
Comments  are  invited  relating  to  the 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
these  proposals.  The  proposals 
contained  in  thij  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  If  it  is  determined  to  be  in  the 
public  interest  to  proceed  with  further 
rulemaking  after  considering  the 
available  data  and  comments  received 
in  response  to  this  notice,  a  Notice  or 
Proposed  Rulemaking  will  be  issued. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  24251."  The 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

Availability  of  ANPRM 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 


of  Public  Affairs.  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
ANPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
ANPRMs  or  NPRMs  should  also  request 
a  copy  of  Advisory  Circular  No.  11-2. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes       ^ 
the  application  procedures.  | 

Background 

As  a  result  of  information  from  public 
hearings  on  aircraft  fire  safety,  the  FAA 
established  the  Special  Aviation  Fire 
and  Explosion  Reduction  (SAFER)  i 

Advisory  Committee  in  June  1978,  to 
"examine  the  factors  affecting  the 
ability  of  the  aircraft  cabin  occupant  to 
survive  in  the  post-crash  environment 
and  the  range  of  solutions  available." 
The  Committee  consisted  of  24  ' 

representatives  of  a  wide  range  of 
aviation  and  general  public  interests. 
The  technical  support  groups  included 
approximately  150  of  the  world's  top 
experts  in  fire  research,  accident 
investigation,  materials  development, 
and  related  fields.  The  Committee 
focused  primarily  on  the  problems  of 
fuel  spillage  and  cabin  fire  protection 
and  looked  into  related  aspects  of  post- 
crash  survival. 

The  Committee  reviewed  worldwide 
transport  aircraft  accidents  that  have 
occurred  since  1964  involving  post-crash 
fuel  tank  explosions  and  identified  15 
that  were  considered  impact-survivable. 
The  fuel  tanks  were  initially  undamaged 
in  four  of  these  accidents;  two  involved 
ground  fires  which  propagated  through 
the  wing  tank  vent  system  into  the  fuel 
tanks  and  ignited  the  fuel  vapors 
resulting  in  explosions;  and  two 
involved  failure  to  stop  fuel  flow 
through  a  ruptured  engine  feedline 
downstream  of  the  shutoff  valve,  which 
increased  the  ground  fire  intensity  and 
externally  heated  the  fuel  tanks,  causing 
explosions.  The  Committee  concluded 
that  the  tank  explosions  could  have 
been  prevented  or  substantially  delayed 
in  these  four  accidents  by  design 
changes  that  have  subsequently  been 
developed  and  are  included  in  this 
proposal.  The  remaining  11  tank 
explosion  accidents  involved  major 
structural  damage  and  large  quantities 
of  fuel  spillage.  The  Committee 
concluded  there  was  a  low  probability 
that  any  design  change  would  have 
prevented  or  reduced  the  explosions 
that  occurred  in  these  accidents.  Fuel 
tank  explosions  have  a  more  severe 
effect  on  safe  evacuation  than  post- 
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result i no  eiipl..- 
systems  hy  p*^ 
passen;4er  e\  < 


crash  fires  hlone  since  the  explosions 
tend  to  'lUensity  the  local  fire  which,  in 
turn,  inipeuiiji  or  prevfr'nts  safe 
evacuc.  iion. 

The  CoTfTi.  '.-e  considered  that  vent 
flame  arreMurs  or  siiri»e  tank  explosion 
suppi*  s^ion  - .  •    mtJ  used  in  some 
current  ciir{..n   .  •>  lo  protect  agalrret 
lightni:!).'  ino...  ^-.i  i>jni!ion  at  fuel  vent 
outlets  rni^r  •        > '.«  <)ljle  to  delay 
propagrtiion  ct  ,;     und  fires  and  lUe 

:i!i  in  undamaged  fuel 
■•'ns  additional  time  for 
•■■.<n.  The  Committee 
also  consider"  f  a  desii?n  practice  in  use 
on  some  currt--'  airplanes  which 
provides  ciosi;--'  of  the  fuel  tank-to- 
engine  shulof  V  i\e  w!ih  the  engine  fuel 
control  shut  i.  '  u  Mng  the  normal  engine 
shutdown  p'-'x  •  .<«  it  was  concluded  that 
this  could  also  v't>aily  increase  the 
probability  ni  r"  ,.':nr  f  jel  supply  shutoff 
in  post  rrash  fvrK-?. 

Vent  ildine  brrolors  and  surge  tank 
explosion  suppression  systems  are  used 
in  some  aircr;.fl  to  protect  against  flame 
propagation  due  to  lightning-induced 
ignition  at  fuel  vent  outlets  on  the 
undersurface  of  the  wing  near  the  wing 
tips  in  compliance  with  §  25.954  of  the 
Federal  Aviation  ^ipguiations  (FAR), 
adopted  August  1 1. 1967.  Both  of  these 
systems  are  envisioned  by  the 
Committee  c-s  b^';.^g  capable  of 
providing  coiiipliance  with  the 
requirement.sro'  'ained  in  proposed 
§  25.975(a)(7)  and  thereby  minimize  the 
possibility  of  fldme  propagation  from 
ground  fires.  The  effectiveness  of  these 
systems  in  a  gr  j.  id  fire  environment, 
however,  hijs  not  been  fully  developed. 

A  flame  arreslor  consists  of  a 
stainless  sIit-1  web  of  quenching  cells  or 
channels  and  is  installed  in  the  vent 
tube  near  th.-  ou.Iet  at  the  undersurface 
of  the  wing.  When  a  combustion  wave 
enters  a  relatively  cold  quenching 
channel,  heat  From  the  flame  front  flows 
into  the  channel  wall  at  a  rate  exceeding 
the  rate  of  heat  generation  so  that  the 
temperature  decreases  and  the 
combustion  reaction  ceases.  However,  if 
the  total  heat  capacity  of  the  arrestor  is 
designed  to  accommodate  the  brief 
duration  of  combustion  caused  by  a 
lightning  strike  and  the  arrestor  is 
subjected  to  a  sustained  ground  fire,  the 
temperature  of  the  arrestor  will  increase 
rapidly  to  a  value  where  the  arrestor 
will  fail  and  the  flames  will  penetrate 
the  arrestor  and  propagate  into  the  fuel 
tanks.  Therefore,  an  arrestor  designed 
for  lightning-induced  ignition  may  not 
provide  protection  against  propagation 
of  ground  fires.  To  comply  with 
proposed  §  25.975(a)(7),  it  would  be 
necessary  to  design  an  arrestor  to 
prevent  flame  penetration  and 


propusation  through  the  vent  system  for 
a  penod  of  lime  equal  to  the  time 
required  for  an  external  fire  to  heat  the 
fue!  and  vapors  in  the  wing  tank  to  its 
ignition  temper i^rurf  or  to  heat  the 
undersufl.iCf-  smo  of  the  wing  tank  to 
ignite  the  v'^p<)'s  whichever  is  greater. 
This  period  oi  •■.iy,c  would  be  longer  than 
the  time  it  takes  '.ir  a  ground  fire  to 
propagftie  Ihro.tfh  an  unprotected  vent 
8\  stem. 

One  airpldi f  niHPo'jcturer  has 
co'iducted  sd:-','  TdTip  holding  tests  on 
flame  arres'or*  w  eS  093  and  0.05  inch 
cell  si7es  «'  \ iiumjs  h^xane/air  vapor 
outflow  vfloi''  .  H  r  )r  the  0.03  inch  cell 
size,  tank  igmtton  did  not  occur  after 
6.5-9  0  minui««s  of  dtusnstream  flame 
exposure,  d^pendin^  >  pon  the  outflow 
velocity  Igni'ion  occured  for  the  0.05 
inch  cell  s"ze  at  ail  outflow  velocities 
tested  w'.ih  the  minirrum  time  for  tank 
ignition  occurring  af'er  2.0  minutes  of 
flame  exposure.  I'hese  test  data  indicate 
that  flame  propagation  through  the  fuel 
vent  and  fuel  'ank  explosions  can  be 
delayed  by  the  use  of  vent  flame 
arresters  which  have  been  developed 
for  that  purpose 

An  explosion  suppression  system 
includes  a  flame  radiation  sensor  in  the 
vent  outlet  tube  to  detect  an  oncoming 
flame  front  and  to  activate  a  one-shot 
fire  extinguishment  discharge  system  in 
a  surge  tank  for  automatic  suppression 
of  the  combustion  process  when  it 
reaches  the  tank.  This  system  can 
provide  fuel  tank  vent  explosion 
protection  during  ground  fires  similar  to 
a  properly  designed  flame  arrestor  if 
provision  is  made  for  a  multiple-shot 
extinguishment  capability.  This  would 
require  continued  availability  of 
electrical  power  to  enable  sensing  of 
repeated  flame  fronts  induced  by  an 
external  fire  and  triggering  of  timely 
extinguishment  discharges.  In  addition, 
the  system  must  be  capable  of  effective 
operation  at  elevated  temperatures  due 
to  an  external  fire. 

In  one  incident  of  a  survivable  crash, 
the  tank-to-engine  fuel  shutoff  valve  was 
not  closed  by  pulling  the  fire  shutoff 
handle  which  allowed  fuel  to  escape 
through  a  ruptured  engine  feedline  and 
expand  the  ground  fire.  A  design  change 
following  the  accident  was  made  in  the 
fuel  shutoff  system  to  provide  a 
redundant  fuel  tank  shutoff  valve 
actuation  method  under  emergency 
conditions.  Some  airplanes  currently 
incorporate  the  additional  capability  to 
close  the  fuel  tank  shutoff  valve  when 
the  fuel  shutoff  lever  on  the  throttle 
quadrant  is  moved  to  the  cutofT  position. 
This  design  practice  or  similar  designs 
can  easily  be  employed  in  all  transport 


airplanes  and  is  encompassed  within 
this  proposal. 

On  the  basis  of  the  considerations 
discussed  above,  the  Committee  made 
the  following  recommendations  to  the 
FAA  (Reference  SAFER  Final  Report. 
Vol.  1.  No.  FAA-ASF-.8(M1: 

1.  Amend  Part  25  of  the  FAR  to 
require  fuel  tank  vent  protection  during 
ground  fires  by  adding  a  new 

i  25.975(a)(7)  to  read:  "Each  vent  to 
atmosphere  must  be  designed  to 
minimize  the  possiblify  of  external 
ground  fires  being  propagated  through 
the  vent  line  to  the  tar\k  vapor  space, 
providing  that  the  tank  and  vent 
structure  remain  intact." 

2.  Amend  Part  25  of  the  FAR  to 
require  design  practices  that  maximize 
the  probability  of  engine  fuel  supply 
shutoff  in  potential  fire  situations. 

The  FAA  generally  concurs  with  the 
Committee's  recommendations.  The  rule 
changes  preliminarily  proposed  In  this 
notice,  in  response  to  the  Committee's 
recommendations,  would  require 
protection,  in  the  case  of  survivable 
crashes,  against  propagation  of  post- 
crash  ground  fires  through  the  intact  fuel 
tank  vent  system  into  the  fuel  tanks, 
thereby  preventing  fuel  tank  explosions 
caused  by  this  ignition  source.  They 
would  also  provide  increased  assurance 
of  fuel  tank  shutoff  valve  actuation 
following  an  accident,  thereby 
preventing  release  of  fuel  through  a 
ruptured  engine  feedline  from  starting, 
expanding,  or  intensifying  a  ground  fire. 
These  measures  would  reduce  the  post- 
crash  fire  and  explosion  hazards  and 
increase  occupant  survivability.  The 
proposals  are  considered  technically 
feasible  and  cost-effective,  although 
further  development  and  subsantiation 
will  be  necessary  to  verify  the 
effectiveness  of  flame  arrestor  or 
explosion  suppression  system 
technology. 

Economic  Evaluation 

The  FAA  expects  that  the  most  cost 
effective  method  of  meeting  the 
proposed  new  ground  fire  protection 
requirement  will  be  an  improved  vent 
flame  arrestor  now  used  to  comply  with 
existing  lightning  protection 
requirements.  Procurement  and 
maintenance  costs  and  the  installed 
weight  of  this  system  are  likely  to  be 
relatively  low  compared  to  an  explosion 
suppression  system.  Costs  are  expected 
to  be  minor  to  incorporate  designs  for 
complying  with  the  proposal  to  improve 
the  probability  of  engine  fuel  supply 
shutoff  in  potential  fire  situations. 
Questions  of  an  economic  nature 
relating  to  these  proposals  are  included 
for  comment.  If  it  is  determined  that 


further  rulemaking  is  appropriate,  an 
NPRM  and  full  regulatory  evaluation 
will  be  issued  containing  an  analysis  of 
the  costs  and  benefits  of  the  proposed 
rules. 

Request  for  Infornuition 

Persons  responding  to  this  notice  are 
invited  to  specifically  address  the 
following  questions  and  supply  any 
other  information  considered  pertinent 
to  the  FAA's  decision  in  further 
rulemaking  on  this  subject.  Addjtionally, 
comments  should  address  the  proposed 
rule  changes. 

1.  What  safety  benefits  would  be 
derived  from  the  proposed  rules? 

2.  What  would  the  environmental 
impact  be? 

3.  How  would  the  proposed  rules 
impact  energy  resources? 

4.  What  alternative  solutions  would 
be  equally  effective? 

5.  Can  modifications  to  existing 
equipment  and  fuel  systems  used  for 
fuel  system  lightning  protection  be  made 
to  ap^.ly  to  the  new  regulation  and  what 
would  be  the  estimated  cost  savings 
over  a  new  system? 

6.  Should  a  flame  arrestor  test 
procedure  and  performance  level  be 
required?  If  so,  what  is  a  reasonable  and 
representative  requirement? 

7.  Should  a  flame  suppression  system 
test  procedure  and  performance  level  be 
required?  If  so,  what  is  a  reasonable  and 
representative  requiremera? 

8.  What  would  be  the  estimated  cost 
for  flame  arrestor  components  and  their 
installation? 

9.  What  is  the  estimated  life  cycle  cost 
for  the  flame  arrestor  system?  Include 
costs  for  components,  installation  and 
maintenance,  and  the  expected  weight 
penalty. 


10.  What  would  be  the  estimated  cost 
for  purge  tank  flame  suppression  system 
components  and  their  installation? 

11.  What  is  the  estimated  life  cycle 
cost  for  a  purge  tank  flame  suppression 
system?  Include  component  costs, 
installation  and  maintenance,  and  the 
expected  weight  penalty 

12.  What  would  be  the  estimated  cost 
for  the  dual  shutoff  feature  and 
installation  for  the  fuel  tank  shutoff 
valve  requirement? 

13.  What  is  the  estimated  life  cycle 
cost  for  the  dual  shutoff  feature  for  the 
fuel  tank  shutoff  valve  requirement  and 
its  weight  penalty? 

14.  How  soon  will  production 
hardware  be  available  for  instdliation? 

15.  Should  the  proposed  rule  also 
apply  to  newly  manufactured  models  of 
previously  type  certificated  airplanes? 

16.  Should  consideration  be  given  to 
retrofitting  transport  airplanes  in 
service? 

List  of  Subjocts  in  14  CFR  Part  25 

Air  transportation,  Aircraft,  Aviation 
safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
25  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  25)  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1,  By  amending  §  25.975  by  adding  a 
new  paragraph  (a)(7)  to  read  as  follows: 

§25.975    FiMl  tank  vents  and  carburetor 
vapor  vents. 

(a)*   ■ 


(7)  Each  fuel  system  must  be  designed 
to  minimize  the  possibility  of  external 
ground  fires  being  propagated  through 
the  vent  system  and  any  other  openings 
to  fuel  tank  vapor  spaces,  providing  the 
tank  and  ven*  system  components  and 
structure  remain  intact. 

2  By  amending  §  25.1189  by  adding  a 
new  paragraph  (i)  to  read  as  follows: 

§  25.1 189    Shutoff  means. 

«  ■  ■  *  • 

(i)  The  engine  and  auxiliary  power 
unit  (APU)  fuel  supply  and  fuel 
crossfeed  systems  shall  be  designed  to 
provide  a  positive  or  otherwise 
redundant  means  of  isolating  the  tank 
fuel  to  prevent  fuel  spillage  or  discharge 
during  post-crash  groun  fire  condition. 

(Sees  313(a).  601,  and  603  of  the  Federal 
.•\viation  Act  of  1958,  as  amended  (49  U.S.C. 
ia54|a),  1421,  and  1423);  49  U.S.C.  106(g) 
IRevised.  Pub  L.  97^49,  January  12, 1983), 
and  14  CKR  11  45] 

Note:This  ANPRM  seeks  information  from 
interested  persons,  including  manufacturers 
and  users  of  transport  category  airplanes  and 
components,  the  general  public,  both  foreign 
find  domestic,  and  foreign  airworthiness 
authorities  in  developing  a  proposed  new 
airworthiness  standard.  Preliminary 
evaluation  indicates  that  this  document  is  not 
significant  under  DOT  Regulatory  Policies 
dpd  Procedures  (44  FR  11034;  February  26, 
1979)  since  information  is  being  requested, 
and  no  economic  or  regulatory  impact  is 
imposed  on  any  f)erson  by  this  action.  A  full 
regulatory  evaluation  will  be  prepared  if 
further  rulemaking  is  warranted  based  on  the 
comments  received  as  a  result  of  this  notice. 

Issued  in  Seattle,  Washington  on 
September  4, 1984. 
Wayne  |.  Barlow, 
A  ctmg  Director.  Northwest  Mountain  Region. 
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DEPARTMENT  OF  LABOR 

EmptoytTMnt  and  Training 
Administration 

20  CFR  Cti.  V 

UnemptoymMit  Insurance  Service 
Proposed  Quality  Control  Program; 
Under  Secretary's  Order  No.  4-75, 
Dated  AprH  16, 1975  (40  FR  18515)  (5 
U.S.C.  553)  Interpreting  and  Ap|>lying 
Sections.  303  (aK1)  and  (a)(6)  and 
303(b)(2)  of  the  Social  Security  Act  (42 
U.S.C.  503  (aHI),  (aK6),  and  503(bM2) 

AQENCV:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


summary:  The  Employment  and 
Training  Administration  (ETA)  will 
publish  a  Notice  of  Proposed 
Rulemaking  in  December  1984  or 
January  1985  to  establish  a  permanent 
Quality  Control  (QC)  program  in  the 
State  Employment  Security  Agency 
(SESA)  Unemployment  Insurance  (UI) 
system.  The  design  of  a  QC  system  has 
been  mandated  by  the  Secretary  of 
Labor  and  the  President's  Fiscal  Year 
1985  Budget  includes  provision  for  a  Ul 
QC  program.  The  establishment  of  a  UI 
QC  program  is  a  major  initiative  to 
reduce  administrative  errors  in  the  UI 
system.  ETA  is  publishing  this  notice  to 
inform  interested  persons  of  its 
intentions. 

DATE:  Written  comments  must  be 
received  by  the  close  of  business  on 
October  26. 1984. 

AODRESS:  Submit  comments  to  Carolyn 
M.  Golding,  Q.C.  Task  Force  Director. 
U.S.  Department  of  Labor.  Room  7112. 
Patrick  Henry  Building,  601  D  Street 
NW..  Washington.  D.C.  20213. 
FOH  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Golding.  QC.  Task  Force 
Director,  Employment  and  Training 
Administration.  U.S.  Department  of 


Labor,  601  D  Street  NW..  Room  7112. 
Washington.  DC.  20213.  Telephone:  202- 
376-6636. 

SUPPLEMENTARY  INFORMATION: 

Introduction: 

The  Federal/State  unemployment 
insurance  program  has  two  major 
functions — the  collection  of  employer 
payroll  taxes  and  the  payment  of  UI 
benefits  to  eligible  workers.  State 
employment  security  agencies  collect 
employer  taxes  and  determine 
individual  eligibility  for  benefits  in 
accordance  with  State  employment 
insurance  laws.  FYovisions  in  the  Social 
Security  Act  and  the  Federal 
Unemployment  Tax  Act  set 
requirements  for  State  laws. 

Statement  of  Problem 

Random  Audit  results  from  15  States 
show  that  nationwide  a  significant 
percentage  of  benefit  payments  for 
calendar  year  1982  were  m  error.  Under 
the  Random  Audit  Program,  States 
select  a  small  sample  of  intrastate 
claims  paid  each  week  and  determine 
the  accuracy  of  the  payment.  Only 
partial  data  is  available  as  to  the 
magnitude  of  the  revenue  problem. 
These  data  indicate  sizable  lost  revenue 
resulting  from  delinquent  employer 
contributions,  delayed  identification  of 
new  employers,  and  untimely  deposit  of 
employer  taxes.  These  losses  are 
occurring  at  the  same  time  that  the  UI 
system  is  heavily  in  debt.  As  of  August 
31. 1984  outstanding  loans  totaled  $9.7 
billion. 

Ul  Objective  for  QC 

The  objective  is  to  design  and 
implement  a  system  of  data  formatting 
and  analysis  precise  and  detailed 
enough  to  support  the  development  and 
execution  of  corrective  action  plans  to 
reduce  the  number  and  amount  of 
inaccurate  benefit  payments 
(underpayments  and  overpayments), 
and  corrective  action  plans  to  improve 


revenue  collections  in  States.  Key  to  the 
attainment  of  thi«  objective  is  the 
collection  and  analysis  of  data  that  is 
timely  and  detailed.  The  QC  principlea 
address  known  limitations  of  Random 
Audit  and  reflect  considerations  as  to 
appropriate  Federal /State  roles  as  well 
as  resource,  timing  and  capacity    ' 
constraints. 

QC  Foundations:  Within  the 
framework  of  QC  objectives  and 
principles,  the  foundation  for  the 
detailed  QC  design  and  implementation 
activity  planned  for  the  next  several 
years  will  have  the  following  major 
characteristics: 

— States  will  have  primary 
responsibility  for  drawing  samples, 
calculating  error  rates  and  initiating 
corrective  action. 

— There  will  be  a  strong  Federal 
oversight  role  to  ensure  consistency  of 
procedures  and  integrity  of  data. 

— Sample  sizes  will  be  increased 
incrementally,  where  necessary,  to 
increase  the  precision  and  confidence 
of  the  data.  Alternative  data 
collection  and  sampling  methods  will 
be  tested  to  reduce  costs  and  improve 
precision. 

— Within  resource  and  benefit/cost 
considerations.  QC  will  target  its 
resources  on  the  permanently 
authorized  programs  of  greatest  size, 
on  programs  which  are  the  Secretary's 
special  responsibility  and  programs 
funded  from  Federal  resources. 

— Pilot  tests  will  be  conducted  for  the 
revenue  and  interstate  programs,  not 
currently  measured  by  Random  Audit 

— QC  will  be  phased-in  incrementally 
over  3  years  consistent  with  resource, 
timing  and  capacity  constraints. 

Signed  this  20th  day  of  September  1964. 
Patrick ).  O'KMfa. 
Deputy  Assistant  Secretary  of  Labor 

in  Dm.  M-aU»  nW  »-2i-M:  6:45  (iiH 
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